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THIS  INDEX  is  based  on  a  consolidation  of  contents 
entries  appearing  in  the  January — June  issues  of  the 
Federal  Register  together  with  broad  subject  references. 
The  entries  are  arranged  first  under  the  name  of  the 
agency  wl^ich  issued  the  document.  Under  each  agency, 
the  entries  are  then  listed  alphabetically  within  the 
categories  of  Rules,  Proposed  Rules,  and  Notices. 
Executive  Orders,  Proclamations,  and  other  documents 
from  the  President  are  listed  under  Presidential 
Documenfc.  The  number  at  the  end  of  each  entry  gives 
the  pages  in  the  Federal  Register  where  the  document 
begins.  Use  the  table  of  Federal  Register  Pages  and 
Dates  at  tie  back  of  this  index  to  locate  the  issue  date 
for  each  page  number.  This  index  is  published  monthly 
and  is  cumulated  for  12  months. 

A  general  index  to  the  entire  Code  of  Federal 
Regulations,  is  found  in  the  CFR  Index  and  Finding 
Aids  volume,  and  is  revised  as  of  January  1  each  year. 

The  LSA  (List  of  CFR  Sections  Affected,  a  cumulative 
numerical  finding  aid,  is  published  monthly  and  is 
cumulate^  for  12  months,  keyed  to  the  revision  dates  of 
the  various  CFR  volumes. 

All  Federal  Register  pubhcations  are  available  for 
purchase  from  the  Superintendent  of  Documents,  U.S. 
Govemmint  Printing  Office.  Washington,  D.C.  20402. 

Linda  L.  ]  ones  is  Chief  Editor  of  the  Federal  Register 
Index,  as!  isted  by  Gary  Posselt.  The  Index  is  prepared 


under  the 
Maxine  L 


direction  of  Richard  L.  Claypoole,  assisted  by 
Hill. 


INQUIRIRS  may  be  made  to  the  Finding  Aids  Unit  at 
area  code  202-523-5227  or  (TDD)  202-523-5229.  These 
are  not  tqll  free  nimibers. 

SUGGESTIONS  concerning  this  and  other  publications 
of  the  Oftce  will  be  welcomed  by  Richard  L.  Claypoole, 
Acting  Director,  Office  of  the  Federal  Register,  National 
Archives  and  Records  Administration,  Washington,  D.C. 
20408. 

The  Federal  Register  Index  is  also  available  on  the 
Office  oflthe  Federal  Register's  electronic  bulletin  board 
"FREND'Cto  reach  FREND  call  202-275-1538 
(modem)j  To  speak  to  a  person  about  FREND  call  202- 
523-4534.  Ask  to  speak  with  Ernie  Sowada  or  John 
Ashlin.  They  will  be  able  to  tell  you  about  correct 
modem  settings  and  discuss  other  services  offered  on 
"FRENof.  Files  on  FREND  can  be  viewed  or 
dowmloaded  free  of  charge. 
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Actuaries,  Joint  Board  for  Enrollment       July-  33809 


See  Joint  Board  for  Enrollment  of  Actuaries 
Administration  on  Aging 

See  Aging  Administration 

Administrative  Conference  of  the 
United  States 

NOTICES 

Meetings; 

Adjudication  Committee,  12533,  15532 
Administration  Committee,  1 2533,  20073, 

27713 
Assembly  of  Administrative  Conference,  27713 
Governmental  Processes  Committee,  2730, 

7515,  12533,  13953,  17312 
Government  in  the  Sunshine  Act  Special 

Review  Committee,  20960.  27713 
Judicial  Review  Committee,  18575,  21064 
Regulation  Committee,  13953,  20073.  27713 
Rulemaking  Committee.  12533.  15532,  20669 
Recommendations: 
Freedom  of  Information  Act  Exemption  8 
application  and  modification,  and 
procedures  for  debarment  and  suspension 
from  Federal  programs,  13692 

Advisory  Council  on  Historic 
Preservation 

5*e  Historic  Preservation,  Advisory  Council 

African  Development  Foundation 

RULES 

Debarment  and  suspension  (nonprocurement), 
33037,  33043  , 

NOTICES 

Meetings;  Sunshine  Act,  10424,  28656,  31539 

Agency  for  Health  Care  Policy  and 
Research 

NOTICES 

Advisory  committees;  annual  reports;  availability, 

10395 
Clinical  practice  guidelines  development: 

Topic  recommendations.  26886 
Meetings: 
Clinical  practice  guidelines  development— 

Colorectal  cancer  screening,  7203 
Consumers'  access  to  care,  services  use.  health 
outcomes,  and  patient  satisfaction 
monitoring;  model  survey,  7204 
Health  Care  Policy  and  Research  Special 
Emphasis  Panel,  3404,  9041.  14435, 
17790,  18415,  33421 
Health  Care  Policy.  Research,  and  Evaluation 
National  Advisory  Council,  2970,  20275 
Meetings;  advisory  committees: 
February,  6535 
March,  6535,  10395 
May,  19750 
June,  19750.  24866 


Agency  for  International  Development 

RULES 

Acquisition  regulations: 
Miscellaneous  amendments.  11911 

Correction,  12825,  13212 
Debarment  and  suspension  (nonprocurement), 

33037.  33045 
Uniform  administrative  requirements  and 

definitions;  institutions  of  higher  education. 

hospitals,  and  other  non-profit  organizations 

(OMB  A-110).  3743 
Correction.  7712 

PROPOSED  RULES 

Federal  claims  collection: 

Tax  refund  offset.  291 1 

Regulatory  agenda.  23914 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  7789,  15582,  21828,  24879, 
30899,31492 
Committees;  establishment,  renewal,  termination, 
etc.: 
Voluntary  Foreign  Aid  Advisory  Committee, 
2983 
FY  1996  Title  II  development  project  proposals; 

guidelines  availability.  4637 
Housing  guaranty  program: 

Tunisia,  31733 
Indefinite  quality  contracts: 

Democracy  and  governance  programs,  31493 
Meetings: 
Community  Colleges  Task  Force,  22407 
Malaria  Vaccine  Program  Advisory  Committee, 

20476 
Voluntary  Foreign  Aid  Advisory  Committee, 
2983,  14928,  31493 
Senior  Executive  Service: 
Performance  Review  Board;  membership.  4190, 
6552 

Agency  for  Toxic  Substances  and 
Disease  Registry 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Great  Lakes  human  health  effects  research 

program,  332 1 4 
Public  health  conference  support  program, 
18129 
Hazardous  substance  relea^s  and  facilities: 
Public  health  assessments  and  effects — 
Quarterly  listing,  7572,  19940 
Meetings: 
Native  American  working  group.  12768.  19263 
Public  Health  Service  Activities  and  Research 
at  DOE  Sites  Citizens  Advisory 
Committee.  2373.  12769,  19263 
Hanford  DOE  site.  WA;  Native  American 
Working  Group.  3248 
Scientific  Counselors  Board,  1 3999 
Reports;  availability,  etc.: 
Health  effects  studies;  administrative  reports, 
25236 
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Research,  externally  awarded;  women  and 

minorities;  inclusion  policy,  18130 
Superfund  program: 
Great  Lakes  human  health  effects  research 
program,  epidemiological  studies  analyses, 
33217 
Hazardous  or  toxic  substances  exposure  health 
issues  consultations;  chemical-specific 
health  consultation  report  availability, 
3248 
Hazardous  substances  priority  list  (toxicological 

profiles).  16478 
Public  health  assessments  and  effects — 
Process  revision,  30303 

Aging  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination, 
etc.: 
White  House  Conference  on  Aging — 
Business  Advisory  Committee.  13727 
Disability  Advisory  Committee.  13727 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Discretionary  funds  program,  18817 
Meetings: 
White  Hpuse  Conference  on  Aging  Advisory 

Committee.  8661.  28616 
White  House  Conference  on  Aging  Disability 

Advisory  Committee.  20095 
While  House  Conference  on  Aging  Policy 
Committee,  3247 
While  House  Conference  on  Aging: 
Final  agenda  (1995  FY).  6598 
Post-conference  activities;  national  aging  policy 
resolutions.  1 1008.  20095 

Agricultural  Marketing  Service 

RULES 

Agricultural  and  vegetable  seeds;  quality 
inspection  and  certification;  testing  fees, 
21034 
Almonds  grown  in  Califomia.  26342.  28520, 

32262 
Apricots  grown  in  Washington.  32429 
Avocados  grown  in  Florida.  8523,  24537 
Avocados  grown  in  South  Florida.  8926 
Blueberries;  grade  standards.  1 1 242 
Celery  grown  in  Florida.  2873 
Cotton: 

Classification  services;  user  fees.  21033  " 
Cranberries  grown  in  Massachusetts  et  al.,  I 
Dairy  products;  geding.  inspection,  and  standards: 
Colby  cheese.  1 1 246  / 

Correction.  20178 
Dairy  plants  approved  for  inspection  and 
grading  service  (general  specifications). 
4824 
Eggs  and  egg  products: 
Voluntary  shell  egg  grading.  12401 
Correction,  13780 
Federal  Seed  Act  regulations;  miscellaneous 
amendments 
Correction.  2493  , 
FilbertVhazelnuts  grown  in  Oregon  and 

Washington.  5561.  16768  -, 
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Agricuitui  b1 

Fniits;  import  regulations: 

Grapefruit.  8924 
Fruits,  vegetables,  and  other  products,  pnxessed: 
Inspection. , certification,  and  standards;  fee 
schediiles;  correction,  3533 
Grapes  (Toka^)  grown  in  California.  33679 
Grapes  growr  in  California,  3725,  16765 
Grapes,  impo  ted.  33679 
Honey  research,  promotion,  and  consumer 

informat  on  order.  9608 
Kiwifhilt  gro  vn  in  California,  7430,  32258 
Lettuce  grow  i  in  Texas.  3 1 229 
Lime  researcl  i.  promotion,  and  consumer 

informat  on  order.  7435 
Limes  grown  in  Florida,  8523.  24537 
Melons  growi  in  Texas,  5560,  16767 
Milk  marketi  ig  orders; 
Carolina.  3  19 
Carolina  el  al.,  7432 
Central  Arzona.  17192 
Central  III!  wis.  7434.  18343 
Eastern  Ot  io- Western  Pennsylvania.  22255 
Georgia  et  al..  29436 
New  England  et  al..  6606,  18952 
Paducah.  »:¥.  29465 

Southern  I  linois-Eastem  Missouri,  320,  6005 
Tennessee  Valley,  6396 
Texas,  17191 
Mushroom  p  ©motion,  research,  and  consumer 

infonnaiion.  13613 
Nectarines  giown  in  California.  14891.  30994 
Olives  growi  in  California,  4531,  18539 
Onions  (swe<  t)  grown  in  Washington  and  Oregon. 

27624 
Onions  grow  i  in — 

Idaho,  245  39 
.    Oregon,  2  ^539 

Texas,  10-79 
Oranges  and  grapefruit  grown  in  Texas,  13891, 

32257 
Oranges,  gra  jefruit.  tangerines,  and  tangelos 

grown  1 1  Florida,  8924,  33329 
Oranges  gro'  vn  in  Texas  and  imported  oranges, 

33677 
Peaches  groi  /n  in — 
California   14891,30994 
Georgia.  17633 
Peanuts,  dor  lestically  produced.  6394,  26348 
Peas,  cannec ;  grade  standards;  correction,  26823 
Plant  Variet;   Protection  Act  conformance; 

certifies  tion  fee  increase.  17188 
Pork  promol  ion,  research,  and  consumer 

infomu  lion,  3368 1 ,  29962 
Potatoes  (In  ;h)  grown  in — 
California,  29750 
Colorado.  32260,  16565,  28318 
Idaho,  29  '24 
Oregon,  29724.  29750 
Southeast!  :m  Sutes,  28701  \ 

Washington.  17433,  27682,  28317      * 
Poultry  arxl  rabbit  products;  inspection  and 
grading ; 
Voluntary  poultry  grade  standards,  6638 
Practice  and  procedure: 
Formal  at  judicatory  proceedings,  cease  and 
desis  t  proceedings,  etc.;  telephone  and 
cont  spondence  conferences,  etc.,  8446 
Raisins  pnx  uced  from  grapes  grown  in  California 

4532.  1  2403.  26344.  26345 
Referendum : 
Tobacco  luction  market  consolidation — 
Clarkttn  et  al..  NC.  12398,  12399,  12400 
Restricted  u  se  pesticides,  recordkeeping  by 
certifie  i  applicators;  surveys  and  reports, 
8118,:5119 
Soybean  pn  imotion.  research,  and  consumer 
inform  iiion: 
Producer  poll  conduct  procedures.  15027 


United  Soybean  Board:  membership  and 
meeUngs.  29960 
Spearmint  oil  produced  in  Far  West.  6392.  8524, 
16770,  17434.  18950.  30783,  30785,  30786 
Tobacco  inspection: 

Growers;  referendum  results 

Correction.  13515 
Mandatory  inspection;  fees  and  charges,  33099 
Rework;  definition  revision,  7429 
Tomatoes  grown  in  Florida,  2,  5559 
Watermelon  research  and  promotion  plan.  10795 

Correction,  13515 
Winter  pears  grown  in  Oregon,  Washington,  and 
California,  17983 

PROPOSED  RULES 

Agricultural  and  vegeuble  seeds;  quality 

inspection  and  certification;  testing  fees.  379 
Almonds  grown  in  California.  15522.  17466 
Cotton: 

Gassification  services;  user  fees.  10335 
Cotton  research  and  promotion  order: 

Imported  cotton  and  cotton-containing  products; 
supplemental  asses<;ments.  21999 
Cranberries  grow  in  Massachusetts  et  al..  20064 
Dairy  products;  grading,  inspection,  and  standards: 
Instant  nonfat  dry  milk.  12154 
Monterey  (monterey  jack)  cheese,  1 1919 
Nonfat  dry  milk.  12156 
Dairy  promotion  program: 

National  Dairy  Board  membership  terms,  30013 
Eggs  and  egg  products: 
Voluntary  and  mandatory  inspection — 
Regulations  update,  20054 
Filberts/hazelnuts  grown  in  Oregon  and 

Washington,  30170 
Fruits;  import  regulations: 

Oranges.  20059 
Grapes,  table  (European  or  Vinifera);  grade 

standards,  13926 
Green  and  wax  beans,  frozen;  grade  standards, 

8573 
Kiwifhiit  grown  in  California.  20062 
Livestock;  grading,  certification,  and  standards: 

Slaughter  cattle  and  carcass  beef.  3982 
Meats,  prepared  meats,  and  meat  products; 
grading,  certification,  and  standards: 
Slaughter  cattle  and  carcass  beef,  3^82 
Milk  niarketing  orders: 
Central  Arizona,  7466 
Central  Illinois,  379,  15262 
Eastern  Ohio- Western  Pennsylvania,  15523 
Georgia  et  al.,  65,  25014 
Louisville-Lexington-Evansville,  31418 
New  England  et  al.,  7290 
Pacific  Northwest,  32282 
Paducah.  KY.  12907,  16589,  25628 
Southern  Illinois-Eastern  Missouri,  65 
Southern  Michigan.  4571 
Southwestern  Idaho,  32282 
Texas,  7465,  28745 
Onions  (Bermuda-Grancx-Grano)  and  other 
onions;  grade  standards,  8973 
Correction,  10427 
Onions  (sweet)  grown  in  Washington  and  Oregon 

17394 
Onions  (Vidalia)  grown  in  Georgia,  10516 
Onions  grown  in — 

Texas,  30794 
Oranges,  grapefruit,  tangerines,  and  tangelos 
grown  in  Florida,  19543 
Grade  standards.  9990 
Oranges  grown  in  Texas,  20059 
Peaches;  grade  standards,  1 1918 
Pears  (winter)  grown  in  Oregon  et  al.,  14914, 

33761 
Pork  promotion,  research,  and  consumer 
information,  13384 


Assessment  rate  increase,  8579 
Potatoes  (Irish)  grown  in — 
Colorado,  5597 
Idaho,  13080 
Oregon,  13080 
Washington.  19382 
Raisins  produced  from  grapes  grown  in  California, 

32280 
Referendum: 
Tobacco  auction  market  consolidation — 
Oarkton  et  al..  NC.  6452 
Fairmont  et  al.,  NC,  6453 
Kingstree  et  al.,  SC,  6453 
Tifton  et  al.,  GA,  6452 
Sheep  promotion,  research,  and  consumer 

information,  380,  28747 
Soybean  promotion,  research,  and  consumer 
information: 
United  Soybean  Board;  membership  and 
meetings,  15082 
Tobacco  inspection: 

Flue-cured  tobacco,  27912 
Mandatory  inspection;  fees  and  charges,  25624 
Tomatoes  grown  in  Texas,  32922 
Walnuts  grown  in  California,  28744 

NOTICES 

Beef  promotion  and  research: 
Cattlemen's  Beef  Promotion  and  Research 
Board;  certification  and  nomination,  8624 
Committees;  establishment,  renewal,  termination, 
etc.: 
Fresh  Products  Shipping  Point  Inspection 
Program  Advisory  Committee,  26864 
Federal  claims  collection.  12533 
Grants  arxl  cooperative  agreements;  availability, 
etc.: 
Federal-State  marketing  improvement  program. 
94 
Meetings: 

Buriey  Tobacco  Advisory  Committee. 
Flue-Cured  Tobacco  Advisory  Coibmittee, 

20073 
National  Organic  Standards  Bi^id,  15532 
Tobacco  Inspection  Services  National  Advisory 

Committee,  10537 
Universal  Cotton  Standards  Advisory 
Committee,  26020 
National  organic  production  program: 
Approved  synthetic  and  prohibited  natural 
substances  used  in  organic  production  and 
handling;  list  inclusion  procedure,  15744 
Poultry  grade  standards,  voluntary 

Legs  and  drumsticks,  boneless/skinless,  16428 
Poultry  grade  standards,  voluntary  tentative,  for 
raw,  ready-to-cook,  boneless-skinless  poultry 
products,  30830 
Soybean  promotion,  research,  and  consumer 
information: 
Producer  poll;  refund  referendum.  17513 

Agricultural  Research  Service 

NOTICES 

Inventions.  Government-owned;  availability  for 

licensing.  19569 
Meetings: 
National  Genetic  Resources  Advisory  Council. 

19014 
National  Nutrition  Monitoring  Advisory 
Council.  11105 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive:,  27250 
Cell  Applications,  Inc.,  33788 
Mantrose-Haeuser  Co.,  Inc.,  8220 
Opta  Food  Ingredients,  Inc.,  26405 
Opta  Food  Ingredient,  Inc.,  et  al.,  28387 
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Oryx  Resources,  8220 

Pioneer  Hi-Bred  International,  Inc.,  3051 1 

Quincy  Soybean  Co..  8220,  10150 

Schell  Electronics,  Inc.,  16115 

Union  Camp  Corp..  33390 

University  of  Idaho.  26714 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Agricultural  Research  Service 

See  Animal  and  Plant  Health  Inspection  Service 

5ee  Commodity  Credit  Corporation 

See  Consolidated  Farm  Service  Agency 

See  Cooperative  State  Research.  Education,  and 

Extension  Service 
See  Economic  Research  Service 
See  Federal  Crop  Insurance  Corporation 
See  Food  and  Consumer  Service 
See  Food  Safety  and  Inspection  Service 
See  Foreign  Agricultural  Service 
See  Forest  Service 
See  Grain  Inspection.  Packers  and  Stockyards 

Administration 
See  Natural  Resources  Conservation  Service 
See  Rural  Business  and  Cooperative  Development 

Service  , 

See  Rural  Housing  and  Community  Development 

Service 
See  Rural  Telephone  Bank 
See  Rural  Utilities  Service 

RULES 

Administrative  regulations: 
Adjudicatory  proceedings  under  various  statutes; 
rules  of  practice,  33328 
Agricultural  commodities;  general  regulations  and 
standards;  FGIS  regulations  consolidated  into 
GIPSA  regulations.  16364 
Debarment  and  suspension  (nonprocurement), 

33037 
Grants  and  cooperative  agreements  to  State  and 
local  govemments;  uniform  administrative 
requirements  (0MB  A- 1 02) 
Simplified  acquisition  dollar  threshold  increase. 
19638,  196.39 
Import  quotas  and  fees:  ' 

Dairy  products,  1989,  21425 
Practice  and  procedure: 
Formal  adjudicatory  proceedings,  cease  and 
desist  proceedings,  etc.:  telephone  and 
correspondence  conferences,  etc.,  8446 
Rural  empowerment  zones  and  enterprise 
communities  designation,  6945 

PROPOSED  RULES 

Import  quotas  and  fees: 

Dairy  products,  10334 
National  Appeals  DiVijipn  procedure  rules: 

Adverse  decisions  appeals  procedures  and 
jurisdiction,  27044,  32922 
Organization,  fwKtions,  and  authority  delegations: 

Reorganization,  31766 
Privacy  Act;  implementation,  5597 
Regulatory  agenda,  23008 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  427,  2940,  4145,  6500,  7750, 
9321.  10345,  11067.  12732.  14263,  15285, 
161 15,  17513,  19014,  19718,  20669,  22037. 
25688.  26714.  27714,  28777,  30266,  31702, 
32299,  33390 

Agricultural  corrmiodities,  overseas  donations; 
types  and  quantities,  1 1067 

Committees;  establishment,  renewal,  termination, 
etc.: 
Ski  Fee  System  Advisory  Committee,  9321 


Grants  and  cooperative  agreements;  availability, 
etc.: 
Alternative  Agricultural  Research  and> 

Commercialization  (AARC)  Center,  use  of 
agricultural  materials  in  industrial  products 
or  processes.  33787 
Impori  quotas  and  fees: 

Meat  impon  limitations;  quarterly  estimates, 

2074 
Upland  cotton,  9321,  34230 
Meetings: 
Agricultural  Biotechnology  Research  Advisory 
Committee,  22037 
Privacy  Act: 

Systems  of  records,  5618 
Rural  empowerment  zones  and  enterprise. 

communities  designation,  24828 
Stewardship  incentive  program;  Federal  cost-share 

payments;  exclusion  from  income.  5895 
Uruguay  Round  Agreement  on  Agriculture; 
product  coverage  and  trigger  levels  for 
safeguard  tneasures,  427 

Air  Force  Department 

RULES 

Environmental  protection: 

Environmental  impact  analysis  process,  4545 
PROPOSED  RULES 
Aircraft: 
Civil  aircraft  use,  U.S.  Air  Force  airfields; 
policies;  responsibilities,  and  procedures, 
15086 

NOTICES 

Active  military  service  and  discharge 

determinations:  ~    , 

Civilian  flight  crew  and  aviation  ground  suppon 
employees  of  Braniff  Airways  who  served 
as  result  of  contract  with  Air  Transport 
Command  (February  26- August  14,  1945), 
4896 
Base  realignment  and  closure: 
Disposal  and  reuse — 

Richards-Gebaur  AFB,  CO.  27497 
Surplus  Federal  property — 
Newark  AFB.  OH.  32511 
Commercial  activities  performance  (OMB  Circular 

A-76);  cost  comparison  studies,  31287 
Cost  comparison  studies;  commercial  activities, 

8345 
Defense  programs;  proposed  terminations  or 
reductions;  prime  contractors  notification, 
17779 
Environmental  statements;  availability,  etc.: 
Airborne  laser  program;  demonstration  phase, 

14737 
Base  realignment  and  closure — 
Castle  AFB.  CA.  5658 
England  AFB,  LA,  9822 
Newaric  AFB,  OH,  12205 
Williams  Air  Force  Pase,  AZ,  1 1658 
Hardwood  Range  expinsioiivand  related  airspace 

actions.  Wood  County/Wl,  et  al.,  4403 
Idaho  Training  Range.  ID;\State-owned  tactical 
training  range  proposal; jvjthdrawn,  30845 
Joint  Primary  Aircrafi  Training  System 
(JPATS),  21793 
Meetings: 
Air  Force  Academy  Board  of  Visitors,  31287 
Conununity  College  Board  of  Visitors.  25204 
Scientific  Advisory  Board,  3846,  4150,  4151, 
4606,  7177,  7758.  9671.  1 1659.  12205. 
13969.  15750,  17340,  17341,  19743. 
19744,  26409.  30073.  30074 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Advartced  Optical  Eq<iipmeni  &  Systems  Corp., 
15286 


Clinical  Instruments  Intentational,  Inc.,  25204 
Diffracto  Ltd..  33190 
Specialty  Cable  Corp..  27088  ( 

Privacy  Act: 
Systems  of  records.  4151.  20674,  20675 

Alaska  Power  Administration 

NOTICE^ 

Wholesale  power  rates: 
Snenisham  Project,  29581 

Alcohol,  Tobacco  and  Firearms 
Bureau 

RULES 

Alcohol:  viticultural  area  designations: 

Cucamonga  Valley,  CA.  16576 
Alcoholic  beverages: 
Tied-house.  exclusive  outlets,  commercial 

bribery,  and  consignment  sales,  unfair  trade 
practices.  20402 
Commerce  in  firearms  and  ammunition: 
Handgun  control  (Brady  Handgun  Violence 
Prevention  Act),  multiple  firearm 
purchases,  and  Federal  firearms  license 
reform;  implementation.  10782 
Uruguay  Round  Agreement  Act  (URAA); 
implementation: 
Taxes  and  deposits  on  distilled  spirits,  wine, 
beer,  tobacco  products,  firearms  and 
ammunition,  etc. — 
Accelerated  payment  period  for  non- 
electronic fund  transfer  uxpayers.  33665 
Violent  Crime  Control  and  Law  Enforcement  Act; 
implementation: 
Correction.  19117 

Semiautomatic  assault  weapons  and  large         > 
capacity  ammunition  feeding  devices, 
restrictions.  17446 

PROPOSED  RUL^  . 

Alcohol,  viticultural  area  designations: 

Puget  Sound.  WA.  27060 
Alcoholic  beverages: 

Distilled  spirits,  labeling  and  advertising — 

Containers:  label  alteration.  41 1.  3171 
Malt  beverages;  labeling  and  advertising — 

Containers;  label  alteration.  41 1.  3171 
Wine;  labeling  and  advertising — 

Containers;  label  alteration.  411.  3171 
Wine;  production,  cellar  treatment,  and 
fmishing;  acceptable  matenals  and 
processes.  3598 
Federal  regulatory  review.  1 8783 
Manufacturers  excise  taxes: 
Federal  Firearms  and  Ammunition  Excise  Tax 
Return  (ATF  Form  5.300.26)  review;  draft 
revision  availability.  18039 
Regulatory  agenda.  23766 
Uruguay  Round  Agreements  Act  (URAA); 
implementation: 
Taxes  arid  deposits  on  distilled  spirits,  wine, 
beer,  tobacco  products,  firearms  ar>d 
ammunition,  etc. — 
Accelerated  payment  period  for  non- 
electronic ftjnd  transfer  taxpayers;  33664 
Violent  Crime  Control  and  Law  Enforcement  Act 
implementation: 
Semiautomatic  assault  weapons  and  large 
capacity  ammunition  feeding  devices; 
restrictioiis.  17494 

NOTICES 

Commerce  in  explosives: 

Explosive  materials  list.  20553 
Senior  Executive  Service: 

PerformaiKe  Review  Board;  metnbeidiip,  26478 
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Amerkai 


Americata  Indian  Arts  Institute 

See  litstiui^  of  American  Indian  and  Alaska 
Native!  Culture  and  Arts  Development 

Animal  $nd  Plant  Health  Inspection 
Seriice 

RULES 

Animal  welfare; 
Dogs  ani  cats — 
Licening  and  recoids:  dealers,  exhibitors. 
a|)d  auction  sales  operators,  13893 
Exportatioit  and  importation  of  animals  and  animal 
produits: 
African  1  lorse  sickness;  disease  sutus  change — 

Spain,  961 1 
Animal  export  inspection  facilities,  9609 
Brushui  possums  and  hedgehogs  from  New 

Zealand.  4372 
Cattle  ir  iported  in-bond  for  feeding  and  return 

to  Mexico,  13896 
Hoocyb<  cs  and  honeybee  semen  from  New 

Zea  land.  5997 
Horses  I  rom  Mexico;  quarantine  requiretnents, 

5137 
Horses  I  rom  United  Arab  Emirates;  African 

hor  x  sickness  disease  status  change,  17634 
Livestoc  k;  handling  and  inspection  and  handling 

for  exporution;  CFR  correction,  483 1 
Milk  an  I  milk  products;  importation  certificate. 

15(56 
Ports  de  signation — 

DenvT.  CO;  removed.  251 19 
Ports  of  embarkation  and  export  inspection 
fac  lilies — 
Baudctte.  MN.  16043,  26355 
Inspe;tion  of  animals  for  export  to  Mexico 
( ir  Canada.  4534 
Rinderp  »t  and  foot-and-mouth  disease,  etc.; 
dis  :ase  status  change — 
SwitJEriand.  21428 
Sheep  a  nd  goats  from  Canada  and  Mexico. 

13K98 
Swine  >  esicular  disease;  disease  status  change— 
Spair.  25120 
Federal  S^  Act: 
Alfalfa  bnd  red  clover  seed  imported  lo  United 
Su  tes;  origin  staining  requirements 
retwved.  169'9 
Interstate  lansportation  of  animals  and  animal 
prodi  icts  (quarantine): 
Brucellosis  in  cattle  and  bison — 
State  and  area  classiflcations,  2875.  4371, 
>4547.  28322 
Equine  infectious  anemia.  14617 
OfTicial  pseudorabies  tests,  26353 
Tuberci  ilosis  in  cattle  and  bison — 

State  and  area  classifications,  1 1898.  18728. 
53100 
Livestock  and  poultry  disease  control: 
Animal  i  destroyed  because  of  bnicellosis 
Fede  ral  indemnity  payments  increase.  5837 
National  !  Environmental  Policy  Act; 

impi  jmentation,  6000,  1 32 1 2 
Overtime  services  relating  to  imports  and  exports: 
Commi  lied  traveltime  allowaiKes.  2875.  1 1897. 
I  "63 1,24535 
Con  xtion.  20306   , 
Plant  Pro  ection  and  Qua^ntine  Treatment 

Manial;  incorporation 'tJy  reference,  14202 
Plant-reU  led  quarantine,  domestic: 
Gypsy  moth.  5836 

Mexicin  fruit  fly.  5087  <^ 

Orienul  fniit  fly.  18727 
Pine  si  oot  beetle.  2321 


Plant-related  quarantine,  foreign: 
Fruits  and  vegetables;  imporution.  14202 
Orapefiuii  and  mangoes  from  Mexico.  6957 
Logs,  lumber,  and  other  unmanufactured  wood 
articles;  importation.  27665 
Correction.  30157 
Plants  esublished  in  growing  media  (potted 

plants);  imporution.  3067 
Strawberries,  currants,  and  palms.  4529 
True  potato  seed  from  Chile;  importation.  8921 
Virases.  senims,  toxins,  etc.: 
Analogous  products — 
Inactivated  bacterial  products  general 

requirements.  14353 
Packaging  and  labeling,  2876 
Biological  products  sampling,  14355 
Dog  safety  tests;  standard  requirements.  14357 
Fluorescent  antibody  technique;  extraneous 
agents  detection.  24547 

PROPOSED  RULES 

Animal  welfare: 

Marine  Mammal  Negotiated  Rulemaking 
Advisory  Committee — 
Establishment.  27049 
Establishment;  correction,  28834 
Marine  mammals — 
Swim-with-the-dolphin  interactive  programs. 

4383,  10810,  12908,  15524       ^~- ^ 

Exportation  and  importation  of  animals  and  animal 
products: 
African  horse  sickness;  disease  status  change — 

United  Arab  Emirates.  13929 
Cattle  from  Mexico;  withdrawn.  963 1 
Embryos  from  ruminants  and  swine  fix)m 
countries  where  rinderpest  or  foot-and- 
mouth  disease  exists,  29781 
Hedgehogs  and  tenrecs  from  New  Zealand. 

24580 
Ports  designation — 

Denver,  CO;  removed,  7137 
Rinderpest  and  foot-and-mouth  disease;  disease 
status  change — 
Switzerland.  6454 
Sheep  and  goats,  and  germ  plasm  from  sheep 

and  goats.  25 1 5 1 
Swine  vesicular  disease;  disease  status  change — 

Spain.  7138 
Wild  turkey  carcasses  from  countries  where 
exotic  Newcastle  disease  exists.  9633 
Federal  Seed  Act;         '^  " 

Imported  seed;  prohibited  entry  of  shipments 
containing  noxious  weed  seeds;  list 
expansion,  15257  15260 
Import  and  export  user  fees,  27913 

Correction,  30157 
Interstate  transportation  of  animals  and  animal 
products  (quarantine): 
Brucellosis  in  cattle  and  bison — 

Identification  requirements,  26377 
Cattle  from  Mexico;  certification  requirements; 

withdrawn.  %32 
Official  pseudorabies  tests.  5876 
Tuberculosis  jn  cattle  and  bison — 
Identification  requirements,  26377 
Nonindigenous  organisms  introduction; 
Plant  pest  potential  risks  screening,  288,  5288 
Correction,  16920.  18374 
Withdrawal.  31647 
Noxious  weeds;  list  deletions  and  additions,  15260 
Overtime  services  relating  to  imports  and  exports: 
International  conunercial  aircraft  and  vessels; 
quarantine  and  inspection  services;  user 
fees,  27437 
Plant-related  quarantine,  domestic: 

Unshu  oranges  from  Korea.  1 6067 
Plant-related  quarantine,  foreign: 
Fruits  and  vegetables;  importation.  27428 


Fruit  trees  from  France,  1 3382.  20436 
Unshu  oranges  from  Korea.  16067 
Veterinarian  accreditation;  official  animal  health 

documents;  issuance.  13084 
Viruses,  scrums,  toxins,  etc.: 
Analogous  products — 

Marek's  disease  vacciries.  24584 
Escherichia  coli  bacterins;  standard  requirement. 

26384 
Immunogenicity;  in  vitro  potency  tests  in  place 

of  animal  tests.  2638 1 
Licenses,  inspections,  records,  and  reports. 

12159 
Veterinary  biological  products;  Siaie-Federal 

licensure.  12165 
Veterinary  biologicals;  master  label  system. 
14392 

NOTICES 

Environmental  statements;  availability,  etc.: 
Animal  damage  control  program,  13399,  16920 
Boll  weevil  control  program.  TX.  5617.  15745 
Conditional  veterinary  biological  product  license 

IssuaiKe,  20476 
Genetically  engineered  organisms;  field  test 
permits — 
Arabidopsis  thaliana  plants,  etc.,  10829 
Poplar  trees,  etc..  33390 
Sugar  beet  plants,  etc.,  29819 
Wheat  plants,  etc.,  4398 
Nonregulated  status  determinations — 
AgrEvo  USA  Co.;  genetically  engineered 

com,  10537 
Calgene,  Inc.;  genetically  engineered  FLAVR 

SAVR  tomato  lines,  15284 
Clba  Seeds;  genetically  engineered  com, 

32299,9656.  13212 
DNA  Plant  Technology  Corp.;  genetically 

engineered  tomato  line.  4588 
Monsanto  Co.;  genetically  engineered  com 

line.  30061 
Monsanto  Co.;  genetically  engineered  cotton 

lines.  7746.  13212.  16428 
Monsanto  Co.;  genetically  engineered  potato 

lines.  13108.  16920 
Monsanto  Co.;  genetically  engineered  tomato 

line.  31139 
Zeneca  Plant  Science  &  Petoseed  Co..  Inc.; 
genetically  engineered  tomato  lines. 
14413,32650 
Veterinary  unlicensed  biological  product  for 
field  testing;  shipment,  75 1 5 
Genetically  engineered  organisms  for  release  into 
environment;  permit  applications,  2372,  2940, 
9657,  13212,  15895,  18393 
Information  availability  through  Internet  and 
monthly  lists,  27490 
International  sanitary  and  phytosanitary  standard- 

senlng  activities,  28387,  30923 
Meetings: 
Boll  weevil  control  program.  TX.  7747 
National  Animal  Damage  Control  Advisory 

Committee.  33391 
Veterinary  biological  products;  manufacture, 
distribution,  and  use.  251% 
Nonindigenous  organisms  introduction: 
Plant  pest  potential  risks  screening,  14928 

Antitrust  Division 

NOTICES 

Competitive  impact  statements  and  proposed 
consent  judgments: 
Association  of  Retail  Travel  Agents.  10871 
Bardahl  Manufacturing  Corp.  et  al..  13451 
Browning  Ferris  Industries.  Inc..  13452 
EI  Paso  Natural  Gas  Co.,  5217 


15307. 


6294 
14779. 


) 


Motorola.  Inc..  et  al..  19284 
New  England  Fish  Exchange  et  al..  6733 
Oregon  Dental  Service.  21218 
Playmobil  USA.  Inc..  9860 
Sabrcllner  Corp..  9399 

Steinhardt  Management  Co.,  Inc..  et  al..  3258 
Topa  Equities  (V.I.).  Ltd..  28168 
Vision  Service  Plan.  5210 
National  cooperative  research  notifications: 
Advanced  Lead-Acid  Battery  Consortium. 

16504,  27787.  3384V 
Affymetrix,  Inc..  et  al..  19778 
American  Waterways  Shipyard  Conference 

Consortium.  6293 
Association  for  Proximity  X-Ray  Technology 

Insertion.  15789 
ATM  Fomm.  32169.  11114.  15308.  19779 
ATP  Collaboration  Team.  33231 
Automatic  Transmission  Efficiency  Evaluation 

Program.  6294 
Automotive  Collision  Avoidance  Systems 

Consortium.  33232 
Automotive  Emissions  Cooperative  Research 

Venture.  6293 
BDM  Federal.  Inc.,  16504.  18855 
Bell  Communications  Research.  Inc.. 

18855.30591.33431 
Bethlehem  Steel  Corp.  et  al..  9051 
BP  Chemicals.  Inc..  1 8856 
Bruker  Analytical  Systems  Inc.  et  al. 
Cable  Television  Laboratories.  Inc 

15307 
Cable  Television  Laboratories,  Inc..  et  al.. 

18856.  28430.  33431 
Catalytlca.  Inc..  8735 
Center  for  Waste  Reduction  Technologies. 

20119 
CItronella  Joint  Venture.  30591 
Collaborative  Decision  Support  for  Industrial 

Process  Control.  32169 
CommerceNet  Consortium.  33232 
Composite  Materials  Characterization.  Inc., 

27556 
Computer  Integrated  Kfevislon  Total  Hip 

Replacement  Si/gery  Project.  27556 
Corporation  for  Ope*  Systems  International. 

15306.  15307.  13431 
Cross  Industry  WorMng  Team  Project.  201 19 
Cullen  Engineering  Research  Foundation.  33847 
CuraGen  Corp.  et  al..  18856 
CuraGen  Corp  et  al..  27787 
DDBSA  Joint  Venture.  7214 
Demonstration  of  Universal  Electric 

Transportation  Systems.  11115 
E.l.  du  Pont  de  Nemours  &  Co..  7214.  18857. 

27557 
Edison  Industrial  Systems  Center,  8734 
EHC  Technologies  Consortium,  1 5307 
Electronics  Industries  Foundation,  18856 
Engineered  Surfaces  for  Rolling  and  Sliding 

Contacts  Program,  27557 
Exxon  Production  Research  Co..  11114 
Fleldbus  Foundation.  14003.  30591 
J^inanclal  Services  Technology  Consortium,  Inc.. 

32169.  2986.  14779.  18857.  27557,  33432 
First  Data  Health  Systems  Corp..  30592 
Frame  Relay  Fomm.  6294.  10408,  28430 
Fuel  Cell  Commercialization  Group.  33432 
Fuel  Filtration  Cooperative  Research  Program, 

20119  .^ 

Gas  Utilization  Research  Fomm,  32190 
General  Electric  Co.,  11115 
Global  Silicones  Council,  33848 
Hart  Communication  Foundation.  27558 
HDP  User  Group  International.  Inc.,  15306. 
25251 


Health  Dau  Sciences  Corp..  28430 

Health  Informatics  Initiative  Consortium.  33432 

Health  Information  Infrastructure  Joint  Venture, 

27558 
High-Information  Content  Display  Technology 

Joint  Venture.  20120 
High  Performance  Composites  Cooperative 

Arrangement.  7584 
Huntington  Laboratories.  Inc..  17369 
IBACOS,  Inc.,  27558 
Inframetrics  Xnc.^^S')! 
Instream  ComMxInt  Technologies  Corp., 

33233-^ 
Interconnection  Technology  Research  Institute. 

§295 
Intermagnetlcs  General  Corp.  el  al..  9051 
Interoperable  System  Project  Foundation.  8734 
lodophors  Joint  Venture  and  Steering 

Committee.  7584 
Joint  Development  Venture  called  "versit", 

27787 
Laser  Power  Corp.,  13733 
McDonnell  Douglas  Helicopter  Systems,  11114 
Michigan  Materials  and  Processing  Institute, 

25251 
Microelectrbnics  &  Computer  Technology 

Corp.,  14780,  18857,33433 
Minnesota  Mining  and  Manufacturing  et  al., 

27558 
Modular  Tanker  Consortium  Joint  Venture. 

18857 
National  Automated  Highway  System 

Consortium.  27559 
National  Center  for  Manufacturing  Sciences. 

Inc..  9052.  25252 
National  Industrial  Information  Infrastructure 

Protocol  Consortium.  6294 
National  Information  Infrastmcture  Testbed. 

15306,  33232 
National  Storage  Industry  Consortium,  18858 
Network  Management  Fomm.  9052.  27559. 

33433 
Non-Contact  Gauging  Consortium.  27559 
Northrop  Gmmman  Corp..  27560 
Open  Software  Foundation.  Inc..  32170,  9052. 

20749.  27787 
Pacific  Telesis  Electronic  Publishing  Services. 

Inc..  6553 
PDES.  Inc..  32170 
Petroleum  Environmental  Research  Fomm. 

32171,6295,  11115,  16504.  17370.  17574. 
20120.  20750.  20751.  27560.  33848 
Petroleum  Products  Stewardship  Council.  10408 
Petrotechnical  Open  Software  Corp..  7585. 

15305.  33233 
Phosphoric  Acid  Steering  Committee  and  Joint 

Venture.  8735 
Portland  Cement  Association.  14003,  33848 
PowerOpen  Association,  Inc..  13733,  14003, 

28430 
Pyrethrin  Joint  Venture,  7214 
Saint-Gobain/Norton  Industrial  Ceramics  Corp. 

et  al..  33849 
SCM  Glidco  Organics.  14004 
Seismic  Source  Development.  33433 
Short  Wavelength  Optical  Storage  Consortium. 

33233 
SI  Diamond  Technology.  Inc..  27788 
SmartOffice  Industry  Consortium.  33233 
Smart  Valley  CommerceNet  Consortium.  Inc.. 

2986.  14780 
Sodium  BIsulfate  Joint  Venture.  7214 
South  Carolina  Research  Authority.  8735 
Southwest  Research  Institute,  32170,  6295, 

7585.  13733.  20751,  27557,  33432 
Spray  Drift  Task  Force.  15305 


Army 

SQL  Access  Group.  Inc..  et  al.,  25252 

Technology  Joint  Venture.  1 5308 

TRW  Inc..  27560 

Twinstar  Semiconductor.  Inc..  33234 

U.S.  Steel  Group  et  al..  13734 

Uniphase  Corp.  et  al..  9053 

Unisys  Corp.,  18858 

Universal  Instmments  Corp.,  19779 

UnixWare  Technology  Group  Inc..  15305. 

18858.  27561 
VISA  Interactive,  Inc.,  30592 
Water  Heater  Industry  Joint  Research  And 

Development  Consortium.  32171.  15789 
Westlnghouse  Electric  Corp.  et  al.,  20750 
Wilfred  B^er  Engineering,  Inc.,  el  al.,  25252 
X  Coi)s<mium.  Inc..  14004,  20750,  33849 
XXs^  Technologies,  Inc.,  et  al.,  20751 

Appalachian  States  Low-Level 

Radioactive  Waste  Commission 

NOTICES 

Meetings,  12195 

Architectural  and  Transportation 
Barriers  Compliance  Board 

PROPOSED  RULES 

Regulatory  agenda,  23918 
NOTICES    ' 

Meetings: 
Access  Board,  3192,  1 1656,  21498,  .33187 
Americans  with  Disabilities  Act  Accessibility 

Guidelines  Review  Advisory  Committee, 

2373,  17773,  .30064 

Arctic  Research  Commission 

NOTICES 

Meetings,  9820,  31447 

Arms  Control  and  Disarmament 
Agency 

NOTICES 

Meetings: 
Chemical  Weapons  Convention  (CWC); 

chemical  and  related  'industry;  seminars, 

108.30 
President's  Scientific  and  Policy  Advisory 

Committee,  18394 

Army  Department 

See  Engineers  Corps 
RULES 

Army  claims  system;  Investigation,  processing, 
and  settlement  of  claims  against  and  In  favor 
of  U.S. 
Withdrawn,  1735 
Military  reservations  and  national  cemeteries: 
Ariington  National  Cemetery,  VA — 

Interment  of  former  wisoners  of  war.  8.305 

Fort  Lewis.  Yakima  Tuning  Center,  and  Camp 

Bonneville.  WA;|land  use  policy.  8305 

NOTICES  ' 

Artificial  reefs  within' the  U.S.  continental  shelf; 
creation  using  surplus  armored  vehicles 
(REEF-EX).  32946 
Base  realignment  and  closure: 
Fort  Belvolr.  VA;  five  business  areas 

realignment  to  Detroit  Arsenal,  MI,  22569 
Surplus  Federal  property — 
Fort  Benjamin  Harrison,  IN,  31 147 
Environmental  statements;  availability,  etc.:     ' 
Aberdeen  Proving  Grbund.  MD;  fiimre 
programs,  3198     >, 


/■ 
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Army 


Base  realignment  and  closure — 
Anny  Materials  Technology  Laboratory,  MA, 

13542 
Fort  B^jamin  Harrison,  IN,  7947 
4^011  Divens.  MA.  26877 
Fort  O^CA,  18588 
Hamilton  Army  Airfield,  CA,  16457 
Jeffersin  Proving  Ground.  IN,  15542 
Nike  ittcry  Kansas  City  30,  MO.  48% 
Sacran  ento  Army  Depot,  CA.  8345 
Camp  At  erbury.  IN;  Army  National  Guard 

projcts.  3198 
Fort  Lew  s,  WA;  solid  waste  management 

prog  ram.  25204 
Military  ( kean  Terminal.  NC;  deep  draft 

dredging.  19029 
Pine  Blul  f  Arsenal.  AR;  chemical  agent 
dem  litarization  facility  construction  aixl 
opetition.  28587 
Poplar  Is  and,  MD;  use  of  dredged  material  to 
rest<  re  island,  7522  , 

Meetings: 

Armamei  it  Retooling  and  Manufacturing 

Sup  ton  Public/Private  Task  Force,  6703, 
183' 16 
Armed  Fwces  Epidemiological  Board.  32143, 

323(15,  444,  19744 
Collegial :  Education  Advisory  Committee. 

I3i:i3 

Military  ZIothing  and  Equipment  Performance 

Crii  rria  Industry/Government  Working 

Gro  ip.  27498 
Military  TrSffic  Management  Command.  1 7523 
Science   Joaid.  3400.  3628.  4606.  5169.  6076. 

775  !.  9020.  9327.  9823.  1 1659.  15286, 

17311,  17523,  18087.  18588.  18804. 

193  >5.  21 130.  21131.  24843.  27089. 

27715.  31453.  32143 
U.S.  Arr  ly  Command  and  General  Staff  College 

(CC  SO  Advisory  Comminee.  13702 
U.S.  Mil  tary  Academy.  Board  of  Visitors. 

II  6)9.24843 
Yakima  Training  Center  Cultural  and  Natural 

Res  )urces  Committee.  8223 
'Military  traffic  management 

Carrier  1  ability  limitation  increase  in 

inte  -national  through  government  bill  of 

ladi  ig  program;  increase.  9020 
DOD  pe  sonal  property  program;  contracting 

sen  ices  for  improvement.  13412.  24843 
Domestii :  personal  property  rate;  additional 

shi(  ment  valuation  charges  elimination. 

9021 
Intemati  Mial  personal  pwoperty  rate  program. 

2W59 
Tender  I  iling  problems;  policy.  17618 
Transpoi  l  of  military  freight  by  motor  or 
.  rail  oad  carriers.  32305 
Organizatii  m.  functions,  and  authority  delegations: 
U.S.  An  fiy-Automotive  and  Armaments 

Coi  imand.  Warren.  Ml;  name  change. 

77!  8 
Patent  lice  ises;  non-exclusive,  exclusive,  or 
partia  ly  exclusive: 
Anticon  ulsant  and  neuroprotective  agents, 

20:59 
Covert  I  ;mote  electronic  warfare  simulator, 

77;  9 
Lysing  1  lirombi  method.  20259 
Microst  ip  ferrite  circulator  for  substrate 

trai  siiioning.  etc..  25205 
Remote  controlled  underwater  joint  and  crack 

sea  ing.  etc..  2575 
Stool  sp  rcimens  antibodies  test.  32305 
Switcha  )le  millimeter  wave  microstrip 

cinulator.  etc.,  14932 


Trial  dyeings  utilization  method  to  improve 
color  formulations.  19744 
Privacy  Act:     , 

Systems  of  records.  30074,  31287 
Weekly  officer  assignment  and  monthly  enlisted 
assignment  lists;  availability  and  distribution. 
30525 

Arts  and  Humanities,  National 
Foundation 

See  National  Foundation  on  the  Arts  and  the 
Humanities 

Assas.sination  Records  Review  Board 

RULES 

President  John  F.  Kennedy  Assassination  Records 
Collection  Act  of  1992: 
Interpretation  and  implementation.  33345 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation. 

34193 
Govemnient  in  the  Sunshine  Act;  implementation. 

32930 
President  John  F.  Kennedy  Assassination  Records 

Collection  Act  of  1992;  interpretation  and 

implementation.  7506 

NOTICES 

Formal  determinations  on  records  release,  32939 
Meetings;  Sunshine  Act.  4234.  9722.  13209, 

14330,  20801,  25941,  28832,  32404 
Records  review,  2373 

Barry  M.  Goldwater  Scholarship  and 
Excellence  in  Education 
Foundation 

NOTICES 

Meetings;  Sunshine  Act,  12032 

Blackstone  River  Valley  National 
Heritage  Corridor  Commission 

NOTICES 

Meetings;  Sunshine  Act,  3302,  14330,  30682 

Blind  or  Severely  Disabled, 

Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who 
■  Are  Blind  or  Severely  Disabled 

Bonneville  Power  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Dworshak  Wildlife  Mitigation  Project.  ID. 

28600 
Hood  River  Fisheries  Restoration  Project.  OR. 
16865 
Floodplain  and  wetlands  protection:  environmental 
review  determinations;  availability,  etc.: 
Burlington  Bottoms  Wildlife  Mitigation  Project, 

OR.  2383 
Columbia  River  Basin.  OR;  hydroelectric 

projects,  32514 
Lower  Red  River  Meadow  Project,  ID,  13136 
Skyline  Farm  Project,  OR.  13137 
Pacific  Northwest  Electric  Power  Planning  and 
Conservation  Act 
Federal  Columbia  River  Transmission  System. 
8505 
Transmission  rates: 

Proposed  modification.  851 1.  1 1962.  21 132 


Schedule  information  availability,  12914 
Wholesale  power  rates: 
Proposed  modification,  8496,  1 1%2,  21 132     ' 
Schedule  information  availability,  12914 

Census  Bureau 

NOTICES 

2000  Census;  reapportionment  or  redistricting  data 

program,  25884 
Meetings: 

Agriculture  Statistics  Census  Advisory 

Committee,  18086 
American  Indian  and  Alaska  Native  Populations 

Census  Advisory  Committee  et  al.,  21498 
Professional  Associations  Census  Advisory 
Committee,  14930 
Surveys,  determinations,  etc.: 
Transportation;  annual.  4883 

Centers  for  Disease  Control  and 
Prevention 

NOTICES 

Back  belts  for  low  back  injury  prevention  in 
material  handling  workers;  epidemiologic 
evaluation;  NIOSH  meeting.  17362 
Civilian  communities  near  chemical  weapons 
depots;  medical  preparedness  guidelines; 
agency  recommendations.  33308 
Grant  and  cooperative  agreement  awards: 
American  College  of  Health  Association; 

tuberculosis  control  efforts  on  college  and 
university  campuses.  30305 
Association  of  State  and  Territorial  Health 

Officials.  29631 
Black  College  Satellite  Network;  public  health 
practitioners  and  minority  and  underserved 
populations  interaction  improvement. 
30306 
North  Carolina  Environment.  Health  and  Natural 

Resources  Department.  30304 
U.S.  Conference  of  Mayors.  4918 
World  Health  Organization.  4919 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Adult  blood  lead  epidemiology  surveillance 
programs  and/or  adult  lead  poisoning 
prevention  intervention  projects.  27317 
Aerosol  generator  development;  solid  sodium 

chloride  aerosol  production.  15569 
Asthma  intervention  demonstration  programs; 

community-based,  27731 
Autism  and  pervasive  developmental  disorder. 

secondary  conditions  prevention,  21212 
Birth  defect  surveillance  demonstration  projects. 
State-based;  development,  implementation, 
and  evaluation,  19941 
Construction  industry;  prevention  center  for 
occupational  safety  and  health,  20994 
Hemophilia;  prevention  of  complications,  27733 
Hepatitis  B  prevention,  24634 
Human  immunodeficiency  virus  (HIV) — 
National  system  of  integrated  activities  for 
prevention  among  students,  especially 
postsecondary  students,  31721 
Immunization  coverage;  enhancing  partnerships 
with  private  sector  health  care  provider 
organizations,  25236 
Immunization  levels  improvement  in  preschool 

age  group.  26441 
Injury  control  research  program  project  grants. 

10589 
Laboratory  medicine  research;  investigational 

consortium.  33219 
Lead  in  blood  measurement;  technology 
development  (FY  1995).  18134 
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Lead  poisoning  of  children;  State  and 

community-based  prevention  program  and 
surveillance  of  elevated  blood  lead  levels 
in  children.  5935 
Occupational  safety  and  health — 

Agricultural  disease  and  injury  research, 
education,  and  prevention  center, 
establishment.  28152 
Blood-bome  pathogens  transmission; 
prevention  strategies  implementation. 
30572 
Chronic  beryllium  disease  among  beryllium- 
exposed  workers.  31726 
Education  programs.  14945 
Health-care  workers;  employee-management 

advisory  committees.  28154 
Health  services  research.  26727 
Musculoskeletal  disorders  in  office  and  video 
display  terminal  work  prevention;  work 
organizations  interventions.  28157 
Musculoskeletal  disorders,  work-related; 
medical  management  and  rehabilitation 
programs;  effectiveness  evaluation. 
30575 
Occupational  radiation  and  energy-related 

health  research  program.  4916 
Occupational  respiratory  disease  evaluation 

and  rehabilitation.  20495 
Population-based  farm  family  health  and 

hazard  surveys.  26443 
Silicosis  prevention  in  surface  miners.  31317 
Silicosis  prevention  partnership.  31316 
Stress  prevention  and  negative  health 

consequences;  workplace  downsizing  and 
reorganization.  31724 
Worker  exposure  assessment  and  hazard  and 

medical  surveillance  programs.  22397 
Young  workers;  community  education  efforts. 
26887 
Playground  safety  program.  25725 
Public  health  conference  sunport  program, 

19750 
Public  health  leadership  institute.  1 5569 
Sexually  transmitted  diseases/human 

immunodeficiency  virus  (HIV)  prevention 
training  centers.  5683 
Sickle  cell  disease,  newborn  screening;  State- 
based  evaluation  of  trends  and  risk  factors 
in  morbidity  and  mortality,  25727 
State  and  community  nutrition  intervention 

programs.  27528 
State  health  promotion  and  chronic  disease 
prevention  databases/clearinghouses 
development  program.  27978 
Syphilis  prevention,  19943 
Urban  center(s)  for  applied  research  in  public 

health.  2971 
Violence  prevention  for  minority  medical 
students  fellowship  program.  30307 
HIV  counseling  and  testing  for  pregnant  women; 
Public  Health  Service  recommendations; 
availability,  10086 
Meetings: 
Advisory  Committee  to  Director,  2395,  4416, 

28159 
Childhood  Lead  Poisoning  Prevention  Advisory 

Committee,  5940 
Childhood  lead  poisoning  prevention  program 

grantee  workshop,  7062,  1 1 194 
Clinical  Laboratory  Improvement  Advisory 

Committee,  19595 
Diabetes  Translation  and  Community  Control 
Programs  Technical  Advisory  Commitlee. 
3249,  19264 
Disease,  Disability,  and  Injury  Prevention  and 
Control  special  emphasis  panel.  7062. 


7204,  13728,  19948,  25730,  33221,  31157, 
32159 
Electronic  filing  of  part  84  respirator  approval 

and  certification  applications,  31319,  33034 
Energy-Related  Epidemiologic  Research 
Advisory  Committee,  19264,  21524 
Femald.  OH— 

Dosimetry  reconstruction  project.  2767.  7973 
Hanford  Thyroid  Morbidity  Study  Advisory 

Committee.  7062 
Hospital  Infection  Control  Practices  Advisory 

Committee.  26891 
Immunization  Practices  Advisory  Committee. 

4920.28413 
Injury  Prevention  and  Control  Advisory 

Committee.  11975.28159 
Injury  Research  Grant  Review  Committee. 

6138.25238.31319 
Lead  in  blood  measurement;  innovative 

.   technology  development.  15147 
National  Center  for  Infectious  Diseases 
Scientific  Counselors  Board.  19264 
National  Institute  for  Occupational  Safety  and 
Health;  Scientific  Counselors  Board. 
32158.  4417.  15933 
Poverty-associated  mental  retardation  prevention 

technical  assistance  workshop.  3249 
Prevention  of  HIV  Infection  Advisory 

Committee.  18136 
Public  Health  Conference  on  Records  and 
Sutistics  and  Vital  and  Health  Statistics 
National  Committee's  45t}l  Anniversary 
Symposium.  12769 
Savannah  River  Site  environmental  dose 

reconstruction  project.  28159 
Statewide  Immunization  Information  System 

(SIIS)  developer's  workshop.  29854 
Tuberculosis  Elimination  Advisory  Council, 

17363 
Vessel  sanitation  program  (cruise  ship  industry. 

etc.).  2767 
Vessel  sanitation  program;  shipbuilding 

constriKtion  guidelines  for  vessels  destined 
to  call  on  U.S.  pwru.  19403 
Vital  and  Health  Sutistics  National  Committee. 
2395.  4417.  7061.  9334.  17363.  18136, 
19595,20497.  26891 
Memorandums  of  understanding: 
Mine  Safety  and  Health  Administration; 
respiratory  devices;  certification 
requrements.  30403 
Research,  externally  awarded;  women'  and 

minorities  inclusion  policy.  18130 
Respiratory  protective  devices  certification 
requirements;  NIOSH  meeting.  34285 

Central  Intelligence  Agency 

NOTICES 

Meetings: 
CENDI  (interagency)  government-industry 
conference;  advanced  information 
technologies  and  new  information  and  data 
sources.  7938 

Central  Security  Service/National 
Security  Agency 

See  National  Security  Agency/Central  S'   ority 
Service 

Children  and  Families  Administration 

RULES 

Child  welfare  services  program;  Indian  Tribal 

Organizations  direct  payments.  28735 
Federal  regulatory  review: 
Community  Services  Administration  programs; 
CFR  parts  removed,  26374 


Medical  and  nonmedical  facilities  where 
su[)plemental  security  income  recipients 
reside  standard  setting  requirements;  CFR 
part  removed,  26000 
.  Public  assistance  programs,  etc.: 

Removal  of  obsolete  work  program  regulations, 
26373 
Repatriate  program: 
Expenses  for  developing  attd  preparing  10 
implement  repatriation  plans;  advance 
approval.  19862 
State  plan  requirements: 
Automated  child  welfare  information  systems; 
Sutewide.  26829 

PROPOSED  RULES 

Developmental  disabilities  program.  26774 
Head  Start  Program: 
Vehicles  used  in  transport  of  children;  safety 
features  and  safe  operation  requirements, 
31612 
Native  American  programs: 

Ineligible  applications;  appeals  procedure. 
19994 

NOTICES 

Adoption  and  foster  care  placements;  policy 
guidance  on  use  of  race,  color,  or  national 
origin  as  considerations.  20272 
Agency  information  collection  activities  under 
OMB  review.  1785.  3247.  5184.  15147. 
19070.  25918.  25919.  26441.  32013.  34259 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Adoption  opportunities  program.  18107 
Child  abuse  and  neglect  prevention  and 

treatment.  24700 
Child  care  research  partnerships.  30550 
Child  welfare  waiver  demonstration  projects. 

31478 
Community  Services  Office  demonstration 

partnership  program.  18668 
Developmental  disabilities — 
American  Indian  consortiums;  protection  aixl 

advocacy  services.  200% 
Projects  of  national  significance.  2760.  6533. 

32046 
State  councils  and  protection  and  advocacy 
programs;  Sute  allotments.  1 4943 
Discretionary  programs.  2103 
Early  childhood  comprehensive  demonstration 

projects.  19921 
Early  Head  Stan  parent  and  child  centers  and 
comprehensive  child  development 
programs,  etc..  14548 
Family  support  center  and  gateway 

demonstration  programs.  12302 
Family  violeiKe  prevention  and  services 
program — 
Discretionary  funds.  1 8302 
National  domestic  violence  hotline.  12220 
State  domestic  violence  coalitions.  9032 
Head  Start- 
Discretionary  furtds  program.  34259 
Science  demonstration  project  6120.  25724 
Home  visitor  services  demonstration.  18103 
Job  opportunities  for  low-income  irtdividuals 

program.  12828 
Lead  poisoning;  disadvantaged  communities' 
disproportionate  exposure  reduction,  etc. — 
Joint  public  agencies^non-profit  organizations 
pilot  program  development  (FY  1995). 
19120 
Responsible  fatherhood  projects.  17066 
Rurtawayand  homele^  youth  program,  1785. 

20684 
Safe  and  drug  free  schools  program.  12332. 
13727 
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item  withdrawn,  30058 


ChUdren 

Welfare  n  form;  cultural  change  models  creation 
and  testing,  32964 
Medicaid: 
Welfare  reform  and  combined  welfare  reform/ 
Medijcaid  demonstration  project  proposals, 
2757J  7568 
December  (1994),  2757 
January,  7568 
Februaiy,  12565 
March.  18602 
April,  32580 
May,  31312 
Meetings: 
Child  Abi  ISC  and  Neglect  Advisory  Board, 

I84IP 
Child  andl  Family  Welfare  Commission,  12240, 

28793 
President' s  Committee  on  Mental  Retardation, 
14435 
Oganizatioi  i.  functions,  and  authority  delegations: 
Child  Caie  Bureau,  2766 
Native  A^iericans  Administration,  17084 
Refugee  tesettlement  Office,  27316 
Regional  Administrator  et  al.,  21211 
Regional  bffices,  27315,  34284 

Civil  Rignts  Commission 
propose!)  rules 

Regulatory  Agenda.  23922 
Proposed 

NOTICES 

Meetings;  State  advisory  committees: 

Alabama.  8628 

Alaska,  1|5746 

Califomii,  4147,  10350,  13968 

Colorado  8627 

District  of  Columbia,  5164 

Florida.  I  8578 

Idaho.  2C  075 

Illinois.  ;  5690 

Indiana,    5746,  16604 

Kansas,  1  627,  18085,  29549 

Kentuck) ,  20075 

Louisiana,  33392 

Maine,  1  )883,  22045.  29550 

Michigar,  14419 

Minnesola.  29550 

Mississifpi.  8627.20669 

Montana   12913 

Nebraska.  14931 

Nevada,  13969 

North  C(rolina,7l65 

North  Dikota,  16603 

Ohio.  44 ».  29550 

Pennsylv  Miia,  8628,  14931 

South  Ci  rolina.  26721 

South  oikota,  32651 

Tennessee.  10351 

Texas.  1  !085 

Utah.  16i03.  18579 

Washing  ion.  10351.  18578 

Wiscons  n.  29550 

Wyomin;.  27271 
Meetings;  ;  lunshine  Act.  4234.  9722.  14483, 

19115   22437.28204 
Racial  and  ethnic  tensions  in  American 
comm  unities: 

New  Yo  fk  City.  NY.  32940 

Coast  GJuard 

RULES 

Anchorage]  regulations: 
Califom  a,  29758 
Delawait  River,  10019 


r 


Florida.  14220 
Maryland.  27695 
Wisconsin,  15052,  21983 
Dangerous  cargoes: 
Bulk  hazardous  materials,  34043 
Obsolete  commodities  removal  and 
classifications  cancellation.  34039 
Drawbridge  operations: 
Arkansas,  7121 
Florida,  6658 

Illinois,  8941,  I03I5,  18006,  26686 
Louisiana.  4560,  7122,  14221.  19351 
Maryland,  13629,  32266 
Massachusetts,  2687,  29760 
New  York  et  al.,  4377 
North  Carolina,  20428 
Oregon  and  Washington,  32267 
Virginia,  31246 
Federal  regulatory  review: 

Agency  rulemaking  procedures  and  authority   . 
delegations;  clarification,  34147 
Great  Lakes  pilotage  rate  methodology.  18366 
International  Convention  for  Safety  of  Life  at  Sea 
(SOLAS  74);  amendments,  24767 
Correction.  28834 
Lifesaving  equipment: 
Hybrid  inflatable  personal  flotation  devices; 
approval  requiiements,  2482 
CooTCtJon.  7131 
RecTcatKmal  inflatable  personal  flotation  device 
standards.  32836 
Merchant  marine  officers  and  seamen: 
Applicants  for  license  issuance  or  renewal, 
registry  certificates,  or  merchant  mariner's 
documents;  chemical  testing  for  dangerous 
drugs.  4522 
Foreign  trade  vessels;  Federal  pilotage 

requirement.  24793 
Pilot  licensing  and  manning  of  vessels  by  pilots. 

20651 
Radar-observer  endorsement  for  uninspected 

towing  vessel  operators.  8308 
Tankermen  and  persons  in  charge  of  dangerous 
liquids  and  liquefied  gases  transfers; 
qualifications.  17134 
Obstructive  bridges;  declaration  and  alteration 

procedures.  20900 
Organization,  functions,  and  authority  delegations: 
Ninth  District  Marine  Inspection  and  Capuin 

of  Port  zone  boundaries.  17222 
Vessel  documenution  offices  centralization; 
National  Vessel  Documentation  Center  to 
perform  all  services.  31602 
Pollution: 
Noxious  liquid  substances  list.  34038 
Tank  vessels  carrying  oil  in  bulk;  double  hull 
standards.  13318 
Ports  and  waterways  safety: 
Bremerton  to  Queets.  WA;  safety  zone,  12112 
Bremerton,  WA;  safety  zone.  15053 
Bristol  Harbor.  RI;  safety  zone.  331 17 
Buriington  Bay.  VT;  safety  zone.  31407 
Columbia  River.  WA;  safety  zone.  34157. 

34164 
East  River,  NY;  safety  zone,  20429,  34161 
Elliott  Bay,  WA;  safety  zone.  24557 
Greenwood  Lake.  NJ;  safety  zone,  20033 
Hempstead  Harbor.  NY;  safety  zone.  20430 
Hudson  River.  NY;  safety  zone.  331 18 
Illinois  River,  safety  zone,  31249 
Inland  waterways  navigation  regulations — 
Lake  Huron  to  Lake  Erie;  speed  limits 
increased,  19352 
Long  Island  Sound,  NY;  safety  zone,  34160 
Los  Angeles  Harbor-San  Pedro  Bay,  CA;  safety 
I  zone.  4380 


Lower  Mississippi  River,  safety  zone,  32268 
Lower  Mississippi  River,  Victoria  Bend;  safety 

zone,  19354 
Lower  Mississippi,  TN;  safety  zone,  8943 
Meramec  River,  MO;  safety  zone,  31408 
Metedeconk  River,  NJ;  safety  zone,  24558. 

32269,  33116 
Mississippi  River,  safety  zone,  7909 
Missouri  River,  safety  zone,  29762 
National  vessel  ttaffic  service  (VTS)  systems. 

28326 
Navesink  River,  NJ;  safety  zone,  32270 
Ohio  River.  OH;  safety  zone.  7910.  27887 
Osage  River.  MO;  safety  zone.  31409 
Pott  of  New  Jersey  and  New  York;  safety  zone, 

20905.  20907 
Port  Townsend.  WA;  safety  zone.  34163 
Puget  Sound.  WA;  security  and  safety  zone. 

33120 
Safety  and  security  zones,  etc.;  list  of  temporary 

rules.  15049.34151 
San  Francisco  Bay  Region,  CA;  regulated 

navigation  area.  16793 
Correction.  30157 
St.  Marys  River;  temporary  speed  limits.  10020 
Tennessee  River.  KY;  safety  zone.  27888 
Upper  Mississippi  River,  safety  zone.  26687. 

29761.31247.31248 
Upper  New  Yoric  Bay,  NJ  and  NY.  26688 
Upper  New  York  Bay.  NJ  and  NY;  safety  zone. 

33119 
Upper  New  York  Bay.  NY;  safety  zone.  18008 
Willamette  River.  OR;  safety  zone.  20908. 

27406.  34158.  34166 
Wolf  River  Chute.  TN;  safety  zone.  27696 
Regattas  and  marine  parades: 

Annual  Wilmington  Family  YMCA-Physicians 

Health  Plan  Triathlon.  24557 
Blackbeard  Pirate  Jamboree.  32264 
Citizen  Cup  Defender  selection  series  et  al.. 

11629 
Eighth  Coast  Guard  District  Annual  Marine 

Events.  10313 
Geneva  Offshore  Grand  Prix.  27886 
Great  American  Picnic  and  Fireworks.  331 15 
Great  Chesapeake  Bay  Swim  Event.  21982 
Great  Kennebec  River  Whatever  Race.  1 5049 
Harvard- Yale  Regatta.  27885 
Macomb  Daily  Offshore  Classic.  29756 
Mississippi  Belle  II  4th  Anniversary.  29757 
Pony  Penning  Swim.  34151 
Sixteenth  Annual  Safety-at-Sea  Seminar.  15052 
Special  Olympics  Worid  Games  (1995).  34152 
Thomas  Graves  Memorial  Fireworks  Display. 

32264 
Welcome  America  Fireworks  and  Lighted  Boat 

Parade.  33115 
Vessel  identification  system.  20310 
Vessel  inspections: 
U.S.  and  foreign  commercial  vessels;  direct  user 
fees.  13550 
Vessel  traffic  management: 
St.  Marys  River.  MI;  speed  limits  reduction 

during  icebreaking  season.  4378 
Correction.  8942 

PROPOSED  RULES 

Anchorage  regulations: 
Califomia.  10043 
Withdrawn.  2364 
Boating  safety: 
Boats  and  associated  equipment — 
Propeller  guards  on  houseboats  and  other 
displacement-type  recreational  vessels; 
mandatory  requirements;  comment 
request.  25191 
Inflatable  personal  flotation  devices  for 

recreational  boaters;  approval  procedures. 
32861 


FEDERAL  REGISTER  INDEX,  January-June,  1995 


Commercial 


Commercial  vessels.  U.S.  Flag;  alternate 

compliance  for  inspection  and  certification 
pilot  program.  6687.  32478 
Dangerous  cargoes: 
Bulk  solid  materials  requiring  special  handling; 
carriage;  withdrawn.  18793 
Deepwater  port  liability  fiind: 
Certain  negligent  oil  spills;  liability  limit 
establishment 
Louisiana  Offshore  Oil  Port.  etc..  7652 
Drawbridge  operations: 
California.  7928.  24599 
Chicago  Drawbridge  Negotiated  Rulemaking 
Committee — 
Intent  to  establish,  18061 
Meeting.  26710 
Connecticut.  22014 
Maryland.  7930 

Massachusetts,  2562,  3791,  3793,  10815,  10817 
New  Jersey,  8209,  12178 
New  Yorii,  5343 
North  Carolina,  13393 
Oregon,  13653 
Virginia,  13395 
Washington,  13653.  29804 
Federal  regulatory  review.  16423,  28376 
Meetings.  17287 

Miscellaneous  amendments.  24748 
Inland  navigation  rules: 
Lighting  requirements  for  towing  vessels  and 
vessels  under  tow;  adequacy  of  barge  and 
tug  navigation  lights:  comment  request. 
24598 
Marine  casualties  and  investigations: 
Marine  safety  investigation  process;  review. 
I5II5 
Correction.  16703 
Meetings: 
Chemical  Transportation  Advisory  Conunittee. 
8993 
Merchant  marine  officers  and  seamen: 
Examination  methods  modernization.  10053 
National  Driver  Register  and  criminal  record 
review  in  issuing  licenses,  certificates  of 
registry,  or  merchant  mariner's  documents. 
13570 
Outer  Continental  Shelf  activities: 
Personnel  safety  regulations  for  fixed  OCS 
facilities,  etc..  33185 
Pollution: 
Facilities  transferring  oil  or  hazardous  materials 

in  bulk.  10044 
Gulf  of  Mexico;  lightering  zones.  1978,  3185 
Correction.  5461     ■ 
Ports  and  waterways  safety: 
Automated  dependent  surveillance  shipbome 
equipment;  incorporation  by  reference, 
19699 
Bellingham  Bay,  WA;  safety  zone,  18063 
Burlington  Bay,  VT;  safety  zone,  15102 
Commencement  Bay,  WA;  safety  zone,  18066 
Connecting  waters  from  Lake  Huron  to  Lake 

Erie:  speed  limits,  15734 
East  River,  NY;  safety  zone,  14243,  16820, 
25189 
Correction,  27598 
Elliott  Bay,  WA;  safety  zone,  18068 
Hempstead  Harbor,  NY;  safety  zone.  1 4245 
Hudson  River.  NY:  safety  zone.  15101.  16821 
Lake  Union.  WA;  safety  zone.  18065 
Metedeconk  River.  NJ;  safety  zone.  15736 
Navesink  River.  NJ;  safely  zone.  16818 
Ohio  River.  OH;  regulated  navigation  area. 

26012 
Port  of  New  Jersey  and  New  York;  safety  zone. 
14242.  14246 


Puget  Sound.  WA.  et  al.;  regulated  navigation 

area;  withdrawn,  27463 
Shark  River,  NJ;  safety  zone,  34192 
Regattas  and  marine  parades: 
Connecticut  River  Raft  Race.  27933    ■ 
Harvard-Yale  Regatu.  20065 
Newport  Offshore  Grand  Prix.  18785 
Ninth  Coast  Guard  District  annual  marine 

events.  32288 
Special  Olympics  Worid  Games.  20930 
Stonington  Lobster  Boat  Race.  25187 
Whatever  Festival  Hydroplanes.  20463 
'Rulemaking  procedures: 

Direct  final  rule  process  for  use  with 
noncontroversial  rules.  31267 
Vessel  clearaiKe  revocation;  identification  of 
satisfactory  sureties  in  lieu  of  clearance  or 
permit  denial.  7927 
Vessel  documentation  and  measurement: 
Commercial  instruments  filing  by  facsimile, 

12188 
Vessel  rebuild  standards.  17290 
Vocational  rehabilitation  and  education: 
Veterans  education — 
Reservists  education  and  Montgomery  Gl 
Bill-Selected  Reserve;  educational 
assistance  awards  commencing  dates. 
21486 

NQ-nCES 

Aquatic  resources  trust  fund,  boat  safety  account; 

financial  assistance  availability.  3700 
Committees;  establishment,  renewal,  termination, 
etc.: 
Commercial  Fishing  Industry  Vessel  Advisory 

Committee.  26757 
Cook  Inlet  Regional  Citizens'  Advisory 

Council.  19803.34312 
Merchant  Marine  Personnel  Advisory 

Committee.  25257 
National  Boating  Safety  Advisory  Council, 

34313 
National  Offshore  Safety  Advisory  Committee, 

2627 
Prince  William  Sound  Regional  Citizens' 

Advisory  Council,  25257     . 
Towing  Safety  Advisory  Committee.  26757 
Environmental  statements;  availability,  etc.: 
Differential  global  positioning  systems — 

Atlantic  Intercoastal  Region.  5453 
Goethals  Bridge  project,  Staten  Island.  NY; 

public  hearings,  25258 
Governors  Island.  NY;  closure  and  relocation 

of  facilities.  28642 
Seattle  Seafair  Unlimited  Hydroplane  Races  and 

Airshow.  Seattle.  WA.  20551 
U.S.  Coast  Guard  Centers  consolidation 
alternatives:  public  meetings.  31529 
High  frequency  Morse  radiotelegraphy  services; 

discontinuance.  5454 
Load  lines: 
Unmanned  barges  on  Lake  Michigan;  operating 
requirements  exemption.  16693 
Meetings: 
Areas  to  be  avoided  off  Washington  Coast. 

5454.  12276 
Chemical  Transportation  Advisory  Committee. 

2619.  17378.  25758 
Eighth  Coast  Guard  District  Industry  Day. 

15810 
Houston^alveston  Navigation  Safety  Advisory 

Committee.  7263.  1581 1.  31345 
Industry  day  sponsored  by  Marine  Inspection 
Office  New  York  and  Captain  of  the  Port, 
New  York;  information  exchange  with 
maritime  community.  16902 
Lower  Mississippi  River  Waterway  Safety 
Advisory  Committee.  2424.  24664 


Merchant  Marine  Personnel  Advisory 

Committee.  28009 
National  Boating  Safety  Advisory  Council. 

20552 
National  Offshore  Safety  Advisory  Committee. 

11696 
Navigation  Safety  Advisory  Council.  1581 1 
New  >^kk  Harbor  Traffic  Management 

AHvisory  Committee.  32197 
Oi^ill  removal  organization  classification 

'  process;  workshop.  25935 
Second  Coast  Guard  District  Industry  Day.  8267 
Towing  Safety  Advisory  Committee.  9075 
National  Environmental  Policy  Act: 
Categorical  exclusions:  agency  procedures. 
32197 
National  preparedness  for  response  exercise 
program;  exercise  schedule,  workshop,  and 
guidelines  and  training  elements  availability. 
19804 
Pollution: 
Prevention  through  people  program;  comment 
request.  3288 
Prince  William  Sound.  AK;  escort  vessels  for 

certain  oil  tankers;  study  availability.  6345 
User  Interface  System  (UIS):  demonstration. 

18873 
Water  pollution  control: 
Clean  Water  Act;  class  II  administrative  penalty 
assessments — 
Shanghai  Hai  Xing  Shipping  Co..  10138 

Commerce  Department 

See  Census  Bureau 

See  Economic  Analysis  Bureau 

See  Economic  Development  Administration 

See  Economics  and  Statistics  Administration 

See  Export  Administration  Bureau 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  Minority  Business  Development  Agency 

See  National  Institute  of  Standards  and 

Technology 
See  National  Oceanic  and  Atmospheric 

Administration 
See  National  Technical  Information  Service 
See  National  Telecommunications  and  Information 

Administration 
See  Patent  and  Trademark  Office 
See  Technology  Administration 
See  Travel  and  Tourism  Administration 

RULES 

Debarment  and  suspension  (nonprocurement). 

33037.  33044 
Employee  testimony  and  document  production  in 

legal  proceedings.  9291 
Grants  and  cooperative  agreements  to  State  and 
local  govemmenls:  uniform  administrative 
requirements  (OMB  A- 102) 
Simplified  acquisition  dollar  theshold  mcrease. 
19638.  19642 

PROPOSED  RULES 

Regulatory  agenda.  23130 

NO-nCES 

Agency  information  collection  activities  under 

OMB  review.  2374.  2571.  4589.  4882.  4883. 

5897.  7165.  9004.  10060.  12534.  13114. 

14724,  15747.  16848.  17314.  19569.  19719. 

19883.  20%1.  21790.  22045.  24610.  26864. 

28573.  31 140.  31281.  31447.  33789.  33790 
Voting  age  population;  1994  census  count.  12193 
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Cooperative 


Commercial  Space  Transportation 
Offict 


IMI 


NOTICES 

Environ  men  (41 
Southwest 
13004 
Low  eanh  orliit  space  niarket  assessment.  l8l63 


sutements;  availability,  etc.: 
Regional  Spaceport,  NM.  10139, 


Commissi6n  of  Fine  Arts 


NOTICES 

Grants  and  c(  loperative  agreements;  availability, 
etc.: 
National  i 


Capital 


Aru  and  Cultural  Affairs 
Program.  2950 

11687,  16117,28088.  33439 


Meetings.  75  !7 

Commission  on  Immigration  Reform 

NOTICES 

Meetings, 
Refugee  and 


23  !2 


31%.  5910.  7751,  13702 
humanitarian  admissions; 
consulta  lion.  20078 


Commission  on  Protecting  and 
Reducing  Government  Secrecy 

NOTICES   I 

Meetings,  2«43,  30844 

Committ^  for  Purchase  From  People 
Who  Are  Blind  or  Severely 
Disabled 

NOTICES 

Agency  info  mation  collection  activities  under 

OMB  nview,  19894 
Prtxurement  list;  additions  and  deletions.  2082. 

2083,  3194.  3195.  4149.  5372,  6701.  6702. 

7943-7<  45.  9325.  9326.  10371.  10372.  10373. 

11957,  11958,  13122.  14426.  14427.  15535, 

15536.  16624,  16625.  17775-17777.  19026, 

19027.  19894.  20970.  209T1.  22371.  25694. 

26875.  27967.  27%8.  287fO.  28781 ,  30522. 

31705.  32658,  32659,  34234.  34235 


Committee  for  the  Implementation  of 
Textile  Agreements 


wool. 


NOTICES 

.Cotton 
Bahrain. 
Bangladesh 
Brazil. 
China, 


23  52 
285T8 


and  man-made  textiles: 

7317 

.5371.26407,32509 
tH8 

12745.  I?749,  18086.  21792, 


Colombia . 
Costa 
Czech 
Dominicaifi 
326i3 


Rici, 
Re  publ 


166:2 


Egypt,  1 

El  Salv 

Fiji.  I 

Guatemah. 

Honduras, 

Hong 

Hungary 

India. 

Indonesii , 

Jamaica. 

Kenya, 

Koiea. 

Kuwait, 

Macau. 

Mataysi 


1D58 


ac  or,  2740.  32654 


Koig 


83 14, 


sia 


10 


17319,  32*52 
17320.32653 

ic.  17320 
Republic.  17321.  29576,  29835, 


.  14931.22566.28088 
ft655 

17322.  27%5,  32305 
16623 

28579 
30844.  17325 
17326 
17327 
328 
7330 
17331,27965 
17332.27966 


Mauritius.  17333.  19889 
Mexico.  6074 
Myanmar.  9013 
Pakistan.  9014.  14736 
Philippines,  17334,  19889 
Qatar,  16624 
Romania.  20969 
Singapore.  17335 
Slovak  Republic.  3399,  17336 
Sri  Lanka,  13410.  28579.  31704 
Taiwan.  20970 

Thailand.  17337.  27966,  32656 
Turicey,  17338.  32656 
Ukraine.  28580 
United  Arab  Emirates.  17339 
Export  visa  requirements;  certification,  waivers, 
etc.: 
Bangladesh.  5372 
China,  22567 
Hungary.  19392 
Sri  Lanka.  15129 
General  Agreement  on  Tariffs  and  Trade  (GATT): 
Textile  and  apparel  products  integration 
Hearing.  10068 
List,  5625.  12204,  21075 
India  items;  exempt  certifications;  guidelines 

clarification.  4892 
Textile  and  apparel  categories: 

Correlation  with  U.S.  Harmonized  Tariff 
Schedule,  7753.  9822 
Textile  consultation;  review  of  ttade; 
Colombia.  19890 
Colombia  et  al..  32657 
Costa  Rica  et  al..  19891 
El  Salvador.  19892 
Guatemala,  32509 

Hungary,  5652  ^ 

India.  5653 

India  and  Brazil,  27273 
India  and  Honduras.  27275 
India  and  Hong  Kong.  27274 
Indonesia,  5655 
Jamaica  et  al..  19893 
Philippines  et  al..  27276 
Thailand.  2081.  9670.  26407 
Yugoslav  Republic  of  Macedonia.  31 146 

Commodity  Credit  Corporation 

RULES 

Conservation  and  enviromnental  programs:  1986- 
1990  and  1991-1995  Conservation  Reserve 
Programs.  22456 
Export  programs: 
Export  enhancement  and  dairy  export  incentive 
programs;  experience  requirements  and 
bonus  payments,  2 1 037        \ 
Loan  and  purchase  programs: 
Catastrophic  risk  insurance  coverag( 

Tobacco,  21036 
Cooperative  marketing  associations;  eligibility 
requirements  for  and  delivery  of  price 
support  program  benefits.  2680 
Crop  insuraiKe  requirements.  32899 
Extra  long  staple  cotton;  acreage  reduction 

percenuge,  17984 
Feed  grains,  rice,  upland  and  extra  long  staple 
cotton,  and  wheat  programs  (1994-1997  ' 
crops).  33330 
Foreign  markets  for  agricultural  commodities; 

development  agreements,  6352 
Grains  and  similarly  handled  commodities — 

Oilseeds,  etc.,  1709     t  - 

Price  support  levels —     ^ 
Honey.  321  •     . 

Peanuts.  27868 
Shorn  wool,  wool  on  unshorn  lambs,  and 

mohair.  22460.  28522 
Sugar,  cane  and  beet.  (1993  and  1994  crops), 

5836 
Tobacco,  22458.  27867  ■     J'      ■' 

Upland  couon.  31623  V^ 


Sugar  and  crystalline  fructose;  marketing 

allotments  ( 1 992- 1998  FYs).  7697 
Tobacco;  budget  deficit  marketing,  19665 
Upland  and  exua  long  staple  cotton — 
1994  loan  and  loan  deficiency  payments 
provisions,  1709 
PROPOSED  RULES 
Export  programs: 
Export  bonus  programs;  dairy  export  incentive 

program,  etc.;  reform  options.  32923 
Export  enhancement  and  dairy  export  incentive 
programs;  experience  requirements  and 
bonus  payments,  3564 
Loan  and  purchase  programs: 
Feed  grains,  rice,  upland  and  extra  long  staple 
cotton,  and  wheat  programs  (1995  crops), 
4571 
Price  support  levels — 
Peanuts.  381 

NOTICES 

Cotton  storage  agreement  fee  schedule,  15121 
Feed  grain  donations: 
Colville  Indian  Reservation,  WA.  3616  . 
Flathead  Indian  Reservation.  MT,  1765 
Northern  Cheyenne  Indian  Reservation,  MT, 

4882 
Pueblo  of  Laguna  Indian  Reservation,  NM, 

1765 
Spokane  Indian  Reservation.  WA.  12195 
Grain  and  rice  storage;  agreement  fees,  13109 
Grants  and  cooperative  agreements;  availability,   C 
etc.: 
Market  promotion  program,  6373 
Upland  cotton  import  quota.  30062.  30063 

Commodity  Futures  Trading 
Commission 

RULES 

Commodity  Exchange  Act- 
Risk  assessment  for  holding  company  systems; 
correction,  13901 
Contract  markets: 

Designation,  leverage  commodity  registration, 
and  registyed  futures  association  and 
exchange  rule  enforcement  and  financial 
reviews;  application  fees,  25988 
Foreign  futures  and  options  transactions: 
Lohdon  International  Financial  Futures  and 
Options  Exchange —  '  ^  ,     . 

Three-month  Eurolira  interest  fate  futures    • 
contract.  19493 
MEFF  Sociedad  Rectora  de  Productos 
Financieros  Derivados  de  Renta  Fija, 
i  30462  ^  * 

Organization,  functions,  and  authority  delegations: 
Director,  Trading  and  Markets  Division.  8194 

PROPOSED  RULES 

Commodity  Exchange  Act: 

Ri§l^assessment  cariy  warning  reporting 
requirements  for  Futures^  Commission 
merchants.  7925 , 
Regulatory  agenda.  24250 
Reporting  requirements:  \ 

Futures  commissioiv  merchant^,  contract  mailcet 
members,  and  foreign  brokeps.  31653 

NOTICES        ""  . 

Committees;  establishment,  renewal,  termination, 
etc.:   ^  .  ■ 

Agricultural  Advisory  Committee.  22372 
Financial  Products  Advisory  C\)mmittee.  20078 
Contract  market  proposals: 
Chicago  Board  of  Trade — 
Soybean  meal;  automatic  adjustment 
procedure  for  locational  price 
differentials.  16626 
Treasury  yield  curve  spreads,  15537 
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Chicago  Mercantile  Exchange,  Inc. — 

Live  hogs.  27724 
Chicago  Mercantile  Exchange — 
Fluid  milk,  25893 
Hybrid  Mexican  peso.  4604 
Mexican  peso  futures.  6703 
Coffee.  Sugar  &  Cocoa  Exchange — 
Milk,  27968 

World  raw  sugar.  3 1 286 
Kansas  City  Board  of  Trade- 
Hard  red  winter  wheat  fiitiues  contract.  1 9392 
Western  natural  gas.  7169 
New  York  Cotton  Exchange — 
Cotton  No.  2  (permissible  compression,  bale 

weight,  etc.).  6075 
Cotton  No.  2;  maximum  daily  and  minimum 

price  flucmation  limits.  21503 
Emerging  market  debt  index,  31706 
Frozen  concentrated  orange  juice.  15536 
New  York  Mercantile  Exchange — 
Gulf  Coast  unleaded  regular  gasoline,  28391 
Meetings: 
Agricultuial  Advisory  Committee.  1 4736 
CFTC-State  Cooperation  Advisory  Committee. 

29577 
Financial  Products  Advisory  Committee,  14427 
Rethinkiifg  past  performance  disclosure 
roundtable.  17777 
Meetings;  Sunshine  Act.  2175,  2812,  5459,  6349. 
6770,  10897,  11698,  14813.  16702,  17384. 
21028.  22437.  27151.  28832.  32213 
Organization,  functions,  and  authority  delegations: 
Program  Coordinator.  Enforcement  Division, 
22569 
Senior  Executive  Service: 
Performance  Review  Board;  membership. 
28089.  S«5I 

Community  ^rvices  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Community  food  and  nutrition  program,  4304    ■ 
Family  violence  prevention  and  services 

program.  2769 
Training,  technical  assistance,  and  capacity 

building  program  (FY  1 995).  32533  « 

State  median  income  estimates  for'  four-person 
families  (1996  FY),  16479 

Competitiveness  Policy  Council 

NOTICES 

Meetings.  5373 

Comptroller  of  the  Currency  - 

RULES 

Capital  adequacy 

National  banks,  deferred  tax  assets,  7903 
Community  Reinvestment  Act  regulations.  22156 
Federal  regulatory  review: 

Agriculhiral  loan  loss  amortization;  CFR  pan 
removed,  27401 
National  banks  lending  limits,  8526 
Practice  and  procedure: 

Ex  parte  communications.  30183 
Risk-based  capital: 

Recourse  and  direct  credit  substitutes,  1 7986 

PROPOSED  RULES 

Agricultural  loan  loss  amortization.  7467 
Information  availability  and  release;  mimicipal 
securities  dealers.  Securities  Exchange  Act 
disclosures,  and  national  banks  financial 
information  disclosure.  15705 
Interpretive  rulings;  revision,  etc..  1 1924 


Practice  and  procedure: 

Uniform  and  local  rules.  32882 
Regulatory  agenda,  23772 

NOTICES 

Agency  informaiion  collection  activities  under 

OMB  review.  13205,  13511,  17380.  20555 
National  banks: 
Preemption  determinations — 
Texas  branch  banking  facilities,  sign  and 
advertising  requirements,  32206 
Preemption  notifications — 
Texas  bank  branch  facilities:  sign  artd 
advertising  requirements,  1 3205 

Congressional  Budget  Office 

NOTICES 

Balanced  Budget  and  Emergency  Deficit  Control 
Reaffirmation  Act  (Gramm-Rudman- 
Hollings): 
Sequestration  preview  report  for  1996  FY 
transmittal  to  Congress  and  OMB,  6646 

Consolidated  Farm  Service  Agency 

RULES 

Conservation  and  environmental  programs:  1986- 
1990  and  1991-1995  Conservation  Reserve 
Programs,  22456 
Farm  marketing  quotas,  acreage  allotments,  and 
production  adjustments: 
Feed  grains,  rice,  upland  and  extra  long  staple 
cotton,  and  wheat  programs  ( 1 994- 1 997 
crops).  33330 
Peanuts.  7429 
Tobacco.  22458 
Loan  and  purchase  programs:  *- 

Price  support  levels — 
Tobacco,  27867      , 
North  American  Free  Trade  Agreement  (NAFTA): 

End-use  certificate  program.  5087 
Organization,  functions,  and  authority  delegations: 
Agency  name  change  from  Farmers  Home 
.Administration;  CFR  correction.  20005 
Program  regulations: 

Business  and  industrial  loan  program.  26350 
Community  facility  loans  and  grants,  1 1019 
Construction  and  repair — 

Planning  and  performing  site  development 
work  program.  24540 
Deb*,  r^tilcntent;  IRS  reporting  requirement 

28321 
Housing — 
Farm  labor  housing  loan  and  gram  policies, 
procedures  and  authorizations;  packaging 
costs.  4069 
PropertjT  management,  chattel  property,  and  real 
pi'operty;"  debt  settlement  conformity; 
voluntary  liquidation  liability  releases 
approval,  28319 
Rural  housing — 
Guaranteed  rural  housing  loans.  26980 

PROPOSED  RULES 

Farm  marketing  quotas,  acreage  allotments,  and 
production  adjusunents: 
Tobacco.  4871 
Program  regulations: 
Environmental  program.  13650.  13928 
Housing  preservation  grant  program,  19168 
Housing — 

Single  family  rural  housing  loans.  25629 
Intermediary  relending  program.  3566 

NOTICES 

Marketing  quotas  and  penalty  rates: 
Tobacco,  34231 
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Meetings: 

National  Conservation  Review  Group.  2074 
Warehouses;  licensed,  and  cancellations  and/or 
terminations;  lists  availability,  15896 

Consumer  Product  Safety 
Commission 

RULES 

Bicycle  helmet  safety  standards.  15231 
Child  Safety  Protection  Act: 

Choking  incidents  reporting  requirement.  10490 
Hazardous  substances: 
An  materials;  labeling  standard  and  other 
requirements;  enforcement  policy 
statement.  8188 
Toys  and  games  labeling  and  small  balls  ban 
for  children  under  age  three,  10742 
Organization,  functions,  and  authority  delegations: 
Telecommunications  functions  transfer  to 
Information  Services  Office,  etc.,  26824 
Poison  prevention  packaging: 
Child-resistant  packaging  requirements — 
Lidocaine-  or  dibucaine-containing  products 

requirements,  17992 
Mouthwash  packages  containing  3  grams  or 
more  of  ethanol,  45.36 

PROPOSED  RULES 

Consumer  Product  Safety  Act 

Plastic  buckets;  withdrawn,  29518 
Poison  prevention  packaging: 
Child-resistant  packaging  requirements — 
Dietary  supplement  powders  containing  iron; 

exemption,  17660 
Household  substances,  9654.  12165 
Packages  containing  250  mg  or  more  of 
naproxen,  2716 
Regulatory  agenda.  24256 

NOTICES 

AgeiKy  information  collection  activities  under 

OMB  review.  7170 
Commission  agendas  and  priorities;  public 

hearing.  29577 
Meetings;  Sunshine  Act.  533.  3450.  6770.  8770. 
9722.  15001.  15327,  15819.  16531  16919. 
18665.  27374.  29722.  30685.  31 183.  32213. 
33258 
Senior  Executive  Service: 

Performance  Review  Boards;  membership.  6076 
Settlement  agreements: 
Boley  Corp..  3626 
General  Nitewear  Corp..  7170 
Giant  Bicycle,  Inc.,  19027 
Neptune  Fireworics  Co..  Inc..  18801 
Outboard  Marine  Corp..  19894 
Toy  Wonders.  Inc..  17777 

Cooperative  State  Research, 

Education,  and  Extension  Service 

PROPOSED  RULES 

National  research  initiative  competitive  grants 
program;  legal  name  change  and  clarification 
and  eligibility  requirements.  25594 

NOTICES 

Grants  aiKl  cooperative  agreements;  availability, 
etc.: 
Agricultural  telecommunications  program. 

.30760  / 

Food  and  agricultural  sciences  national  needs      | 
graduate  fellowships  program.  40.^6  ) 

Snull  business  innovation  research  program. 
28026 
t    Special  research  grants — 

Water  quality  program  (FY  95),  13342 


^ 


II 


Cooperal  hre 


Meetings: 
GMTunitt^e 
Forestry 
1901 
Naiioiul 
U 


of  Nine,  16596 
lescarch  Advisory  Council.  18394, 
4 
Agricultural  Research  and  Extension 

Advisory  Board.  32133 


Jscis 

Copyriglit  Office,  Library  of  CongrcM 

RULES 

Gaims  regi  stration: 
Appeal  procedure  modification.  21983 
Daily  newslctteTs;  group  registration.  15874 
Copyright  trbitration  royalty  panel  rules  and 

regula|ions.  correction.  8196 
Copyright.  Freedom  of  Information  Act.  mask 
works]  Privacy  Act.  registration,  and 
royaltjes;  miscellaneous  amendments.  34167 
Digital  aucio  recording  devices  and  media 
nts  of  account;  auditing  and 
ntial  access.  25995 
.28019 

to  RULES 

Cable  compulsory  license: 

Merger  ind  acquisition,  and  individual  pricing 
of  I  roadcast  signals;  impact  on  royalty 
cal<  ulation.  2365.  3948 

NOTICES 

Cable  compulsory 
Affidav 


audio 


Deadline 

List. 
Cable  royilty 

distrifution 
Copyright 

graphic 

desigi 
Digital 

funds 

1225 

North  Am:rican 

Copyrij  ht 

Uruguay 
Copyright 
Ccn 
w(rks 
Visual  Ar  :ists 
provisi 


license  specialty  sutions: 
request.  18426.  24659 
extension.  24659 
;  14659.  34303 

funds  for  1990,  1991,  and  1992; 
proceedings.  14971 
claims  registrability  of  pictorial. 
ic.  and  sculptural  works  for  which 
patent  has  been  issued.  1 5605 
._  recording  devices  and  media  royalty 
for  1994;  ascertainment  of  controversy. 
.  13515 
_„  Free  Trade  Agreement  (NAFTA): 
restoration  of  certain  Mexican  and 
-_Jian  works.  8252 
I  tound  Agreements  Act  (URAA): 
..  restoration  of  certain  Berne 
ivention  and  Worid  Trade  Organization 
7793 

Rights  Act  of  1990;  moral  rights 
;ion  waiver,  hearing.  27329,  4639 


Corporkition  for  National  and 
Community  Service 


RULES 

Debarmeit 


Grants  ard 
Unifor  n 


Grants 
loca 


Regulato  ry 
Soliciutisn 
projeny  : 


NOTICES 

Agency 


IMf 


12 


dcTmil 


ard 


and  suspension  (nonprocurement), 
330J7.  33063  ^     . 

agreements  administration: 
administrative  requirements  and 
litions;  institutions  of  higher  education, 
hdspilals.  and  other  non-profit 
o^anizations  (OMB  A- 110).  13055 
cooperative  agreements  to  State  and 
governments;  uniform  administrative 
(OMB  A- 1 02) 
Simplified  acquisition  dollar  threshold  increase. 
<I638;  19646 
Solicitatipn  and  acceptahce  or  rejection  of  donated 
y  and  services,  28355 

PROPO$ED  RULES 

agenda.  23924 

and  acceptance  or  rejection  of  donated 
and  services,  17761 


requ  irements  ( 


nformation  collection  acuvities  under 
OMB  review.  822Z  12542,  13702,  18587 


AmeriCorps*  VISTA  sponsors  and  projects; 

selection  guidelines.  7172.  28782 
Center  for  Excellence  in  the  Environment; 
environmental  UTiining  and  technical 
assistance;  input  solicitation.  30321 
ChiWrens  health  summer  service  program 

formulation;  soliciution  for  public  comments. 
13411 
Foster  grandparent  and  senior  companion 

programs:  income  eligibility  levels.  19393 
Grants  and  cooperative  agreement  awards: 

Educational  awards;  governor-sponsored.  32659 
Grants  and  cooperative  agreements;  availability, 
etc.: 
AmeriCorps  programs — 
Conflict  mediation  training  for  MQO 
members  nationwide.  3845       ^ 
AmeriCorps  State  and  direct,  learn  anS  serve 
America  K- 12.  and  learn  and  serve 
America  higher  education  programs.  2573. 
4402.7755 
AmeriCorps  USA  National  Direct  program; 

application  assistance.  13183 
Learn  and  Serve  America:  Higher  Education 

programs.  6525 
Learn  and  serve  America  K-12  school-based 

and  community-based  programs.  591 1 
National  service  leadership  training  program. 

17520 
Yukon- Kuskokwim  Delu.  AK;  special 
demonstration  project,  12203 
Meetings: 
Civilian  Community  Corps  Advisory  B< 
10068 
Meetings;  Sunshine  Act,  8770,  28204.  3( 
Presidio  of  San  Francisco,  CA: 
Presidio  Leadership  Center,  establishment  and 
call  for  public  participation,  12745 

Customs  Service 

RULES 

Articles  conditionally  free,  subject  to  reduced  rate, 
etc.: 
Aircraft  reciprocal  privileges — 

Abu  Dhabi,  Bahrain.  Oman,  and  Qatar,  28039 
Generalized  System  of  Preferences — 
Bahamas;  be*ieficiary  developing  country 
designation;  termination,  18542 
Special  tariff  treatment  provisions  and 
programs;  certain  documentation 
requirements  elimination;  correction 
Temporary  importation  bonds — 

Anticipatory  breach,  assessment  amounts 
petitions  for  relief.  14630 
Foreign  trade  zones' 

Petroleum  refineries.  20628      ^ 
Harmonized  Tariff  Schedule  of  United  States 
(HTSUS)  general  notes;  authority  ciutions 
corrections.  18347 
Correction.  21043 
Merchandise,  special  classes: 
El  Salvador,  prehispanic  artifacts,  13352 
Correction.  14486 
North  American  Free  Trade  Agreement  (NAFTA): 
Express  consignments;  formal  and  informal 
merchandise  entries;  administrative 
^exemptions.  18983 
■"  3t  programs  and  procedures.  1421 1 
Organization  and  fiinctions;  field  organization, 
ports  of  entry,  etc.: 
Hilo  and  Kahului.  HI;  port  limiU  extension, 
5312 
Vessels  in  foreign  and  domestic  trades: 
Nations  entitled  to  special  tonnage  tax 
exemptions;  list  additions — 
Brazil,  6966 


16046 


PROPOSED  RULES 

Country  of  origin  ntarking: 
Frozen  produce  packages.  6464 
Watches.  14705 
Federal  regulatory  review.  18783 
North  American  Free  Trade  Agreement  (NAFTA): 
Country  of  origin  of  a  good,  rules  for 

determining;  rules  of  origin  applicable  to 
imported  merchandise.  223 1 2.  29520 
Imported  merchandise;  rules  of  origin.  22312 
Organization  and  functions;  field  organization, 
ports  of  entry,  etc.: 
International  airport  sutus  for  customs  services 
and  ports  of  entry  for  aliens  arriving  by 
aircraft;  revocations  and  designation.  15703 
San  Jose.  CA;  port  of  entry  designation.  25176 
Recordkeeping,  inspection,  search,  and  seizure: 
Customs  Modernization  Act  (MOD); 
implementation — 
Seizure  of  merchandise,  mandatory  and 
permissive.  21778 
Regulatory  agenda.  2378 1 
Uruguay  Round  Agreements  Act  (URAA): 
Textiles  and  textile  products;  country  of  origin 
determination,  27378 

NOTICES 

Automated  Export  System;  implementation.  32040 
Automation  program  test;  remote  location  tiling, 

17605 
Commercial  gauger 
Approval — 
Inspectorate  America,  Corp.,  10628 
International  Marine  Consultant,  Inc.,  3027 
P.G.S.  Enterprises.  Inc.,  10629 
Country  of  origin  marking: 

Auto/marine  adapters;  United  States  and 

Netherlands,  11697 
Desktop  computers;  United  States  and 

Netherlands.  21241 
Former  Yugoslav  Republic  of  Macedonia, 

28202 
Optical  spectroscopy  instrument  systems,  21241 
West  Bank  and  Gaza.  17607 
Customhouse  broker  license  cancellation, 
suspension,  etc.: 
Altman.  Robert  N..  et  al..  21023 
Amador.  Gilbert  E..  et  al..  32209  ■, 

Angel.  Roland.  3922 
Anki.  George.  Jr.,  et  al.,  32209 
Carle,  Christopher,  et  al.,  15817 
Erickson,  Tory,  27149 
Famin.  Regina  M..  27149 
Louis-Ferdinand.  George.  15817 
Stanoch.  Alfred  J.,  et  al..  21023 
General  Agreements  on  Tariff  and  Trade  (GATT): 
Pharmaceutical  tables  1  and  3  of  HTSUS; 
alphabetical  listing  of  products  and 
corresponding  CAS  numbers.  20558 
IRS  interest  rate  used  in  calculating  interest  on 

overdue  accounts  and  refunds.  19447 
Meetings: 
Automated  export  system  development.  3698, 

14324,  15817 
World  Customs  Organization  Scientific 
Subcommittee;  ninth  session.  31348 
Nonwoven  disposable  polypropylene  protective 
coveralls  ( 1 .25  ounce);  tariff  classification, 
19111 
Organization,  ftmctions.  and  authority  delegations: 
Port  Directors  and  Fines,  Penalties,  and 

Forfeiture  Officers  in  San  Diego  District 
et  al.,  3922 
Tariff  rate  quotas: 

Tuna  fish.  19447 
Trade  name  recordation  applications: 
California  Hipermart  21023 
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Chengcorp.  21024 

Weighpack  International.  B.V..  21024 
Uruguay  Round  Agreements  Act  (URAA): 
Foreign  entities  violating  textile  transshipment 

rules;  list.  1 69 1 7 
Textile  and  apparel  products;  contract  and 
certification  filing  procedures,  5457 
Water  resistant  jackets  with  non-water  resistant 
hoods;  tariff  classification.  31 181 

Defense  Department 

See  Air  Force  Department 

See  Army  Department 

See  Defense  Department  ^ 

See  Defense  Logistics  Agency 

See  Defense  Mapping  Agency 

See  Engineers  Corps 

See  National  Security  Agency/Central  Security 

Service 
See  Navy  Department 
See  Uniformed  Services  University  of  the  Health 

Sciences 

RULES 

Acquisition  regulations: 
Allowable  individual  compensation.  2330 
Contract  quality  requirements.  33144 
Foreign  acquisition;  machine  tools  and  valves, 
buses,  chemical  weapons  antidote,  etc.; 
restrictions.  19531 
Hazardous  materials;  storage  and  disposal  of 
non  DOD-owned  toxic  and  hazardous 
materials  at  military  installations.  13075 
Institutions  of  higher  education.  1 3073 
Manufacturing  science  and  technology  program; 
competition  and  cost-sharing  requirements, 
4569 
Military  installation  closure  or  realignment; 
local  resident  hiring  preference,  5870 
Miscellaneous  amendments,  29491 
Personal  service  contracts  with  individuals  for 

health  care  services,  2888 
Research  and  development  centers.  1 3076 
Research  and  development,  streamlined 
contracting  procedures  test.  1 5689 
Resu-ucturing  costs  (internal)  associated  with 
business  combinations;  reimbursement. 
1747 
Rights  in  technical  data  and  rights  in  computer 
software  and  computer  software 
documentation.  33464 
Small  business  subcontracting  goals  for 
subcontracts  with  qualified  nonprofit 
agencies  for  blind  and  severely  disabled. 
13074 
Archaeological  resources  protection;  uniform 

regulations.  5256 
Civilian  health  and  medical  program  of  uniformed 
services  (CHAMPUS): 
Hospice  care.  6013  ^ 

Inpatient  mental  health  services  care  standards 
and  reimbursement  methods.  12419 
Conflict  of  interests.  20029 
Contracting: 
Contractors  receiving  contract  awards 
million  or  more).  8936 
Debarment  and  suspension  (nonprocurer 

33037.  33052 
Federal  Acquisition  Regulation  (FAR): 
Circular  90-23;  introduction  and  summary — 

Correction.  5869.  14377 
Contractor  employees;  entertainment,  gift,  and 
recreation  costs,  3314 
Correction.  7133 
Contractor  selection  process;  past  performance 
information  use  requirements.  16718 


^  standar 
2419  J 

I 

errtST), 


Debarment,  suspension,  and  ineligibility 

(ethics),  33064 
Double-sided  copying  on  recycle^l  paper.  28493 
Environmentally  preferable  and  energy-efficient 

products  and  services.  28494 
European  Community  (EC)  Country  and 

sanctioned  member  state  of  EC;  additions 
to  definitions —  _ 
Austria,  etc..  28501 
Inlerdivisional  transfers  at  price  rather  than  cost. 

28503 
Ozone  depleting  substances;  items  containing. 

using  or  manufactured  with.  28500 
Rules  summary  presentation;  request  for 

comment.  28492 
Trade  sanctions;  Germany.  28502 
Freedom  of  Information  Act: 
Defense  Contract  Audit  Agency 
Correction.  19464 
Freedom  of  Information  Act;  implementation: 
Defense  Contract  Audit  Agency.  18005 
Defense  Investigative  Service.  20032 
Grants: 

Military  recruiting  on  campus.  4544 
Grants  and  cooperative  agreements  to  State  and 
local  governments;  uniform  administrative 
requirements  (OMB  A- 102) 
Simplified  acquisition  dollar  theshold  increase. 
196.38.  19643 
Military  recruiting  at  institutions  of  higher 

education.  28050 
Organizational  charters;  CFR  parts  removed, 

18006 
Personnel: 
Military  personnel  indebtedness;  involuntary 
allotment,  1720 
Correction,  8940 
Teacher  and  teacher's  aide  placement  assistance 
program  (troops  to  teachers),  30188 

PROPOSED  RULES 

Acquisition  regulations: 
Contracting  by  negotiation.  15528 
Contractor  internal  restructuring  costs.  2924 
Contract  specifications  and  standards,  4878 
Field  pricing  reports:  threshold  increase.  32646 
Government  property.  2370.  7744.  32646 
Class  deviation.  1 5740 
Public  hearing.  1 25.30 
Munitions  and  strategic  list  items  control  and 

excess  property  demilitarization.  15276 
Organizational  conflict  of  interest;  withdrawn. 
.A>     32646 
^  Small  business  and  small  disadvantaged 

business  concerns;  evaluation  preference, 
4144.22035 
Base  closure  communities  revitalization  apd 
community  assistance: 
Public  participation;  technical  assistance.  27460 
Civil  defense:  ; 

Ammunition  and  explosives;  contractors'  safety. 
10340 
Civilian  health  and  mediqal  program  of  uniformed 
services  (CHAMPyS): 
Blood  levels  iiv  infants,  ambulance  services. 

prescribed  contraceptives,  etc..  14919 
Corporate  providers  services,  self-employed 
occupational  therapists;  provider 
certification  requirements,  12717 
Experimental  procedure;  rscognition  as 
nationally  accepted  medical  practice 
process.  26705  K^  _ 

Heart-lung,  single  or  double  li]^g,'and  combined 

liver-kidney  transplantation,  14403 
TRICARE  program,  uniform  HMO  benefit,  atxi 
special  health  care  delivery  programs.  7489 
Commercial  activities  program  procedures.  417 
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Defense 

DOD  internal  commaiKl  information  newspapers 
and  civilian  enterprise  publications.  \S049 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under 

OMB  review,  2283 
Claims  assignment,  3988 
Commercial  items  and  components,  1 1 198, 
13397 
Conection.  17184 
Laws  and  clauses;  lists.  15220 
Contract  award  Implementation.  2472 
Contact  financing.  14156.  18794 
Cost  principle  provisions;  implementation; 

correction.  3451 
Electronic  contracting.  1 2384 
Fraud  rertwJies.  25794 
Government  property;  contractor  use  and  rental, 

22442 
Protests,  disputes,  and  appeals,  2630,  15450 
Regulatory  agenda.  24220 
Simplified  acquisition  and  Federal  Acquisition 
Computer  Network  (FACNET) 
requirements.  12366 
Small  business.  2302 

Correction.  3492 
Special  contracting  methods.  1 4340 
Subcontractor  payments.  6602 
Task  and  delivery  order  contracts.  14346,  17295 
Travel  costs;  meeting,  2747 1 
Truth  in  negotiations,  2282,  31935 
Correction,  3492,  5830 
Meetings,  3492 
Individuals  with  Disabilities  Education  Act 
(IDEA);  implementation: 
DOD  dependents  in  overseas  areas;  provision 
of  early  intervention  and  special  education 
services,  28362 
Personnel: 
Former  spouse  payments  from  retired  pay. 
17507 
Privacy  Act;  implementation,  13936.  31266 
Regulatory  agenda,  23208 
Security: 

Classified  information  security  program.  33376 
University  research  initiative  support  program. 

11642 
Vocational  rehabilitation  and  education: 
Veterans  education — 
Reservists  education  ai>d  Montgomery  Gl 
Bill-Selected  Reserve;  educational 
assistance  awards  commencing  dates. 
21486 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  2089.  4604.  4605.  10373. 
10374.  108.39.  17059.  17522.  19213.  19730. 
20675.  20676.  20972.  22052.  24616.  26722. 
26876.  27494.  28580.  29578.  30072.  30073. 
30523.31451.32510 
Base  closure  and  realignment- 
Homeless  assistance:  local  redevelopment 

authorities:  points  of  contact  and  addresses. 
24616,  28089. 
Recommendations.  11414,  12034,  26408 
Civilian  health  and  medical  program  of  uniformed 
services  (CHAMPUS): 
Differential  rates  for  children's  hospitals, 
national;  establishment.  20972 
Committees;  establishment,  renewal,  termination, 
etc.: 
Military  Health  Care  Advisory  Committee. 
20078 
Courts-Martial  Manual  review,  27494 
Defense  Base  Closure  and  Realignment 

Commission.  9015.  14428.  26876.  28580 
Environmental  statements;  availability,  etc.: 
Ballistic  Missile  Defense  Organization  theater 
missile  defense  (TMD)  program.  2950. 
16627 


U 


? 


Defense 


Ballistic  ^  lissilc  Defense  Program  (BMD), 

2097  1 
Bellows  A  ir  Force  Siation,  HI;  land  use  and 

develapment  plan;  public  hearing,  19236 
Kauai  Ac«  lustic  Thennonietry  oif  Ocean  Climate 
Projert  and  marine  mammal  research 
progtam.  2743,  3400 
Federal  Acq  lisition  Regulation  (FAR): 
Agency  ir  formation  collection  activities  under 
OME  review,  3197,  3628,  3629,  3845. 
6526  7946,  8644,  8645.  11219.  1 1659. 
1274  3;  12747,  13412,  14171,  18804. 
2237  J,y27277 
Grants  and  i  oopetative  agreements;  availability, 
etc.: 
National  i  ecurity  education  program  institutional 

granls.  7176 
Pilot  men  ;or-protege  program,  20C79 
Meetings: 
Armed  F«  rces  Roles  and  Missions  Commission, 
2083,  4892,  7522.  10840,  12204,  14429, 
166i9.  19236,24618.26877 
Arms  Pre  liferation  Policy  Advisory  Board, 

280<  1 
Ballistic  I  /lissile  Defense  Advisory  Committee, 

90lf.  31451 
Defense  i  lase  Closure  and  Realignment 

Con  mission,  16630.20974 
Defense  1  invironmcntal  Response  task  force. 

192:6 
Defense  1  nformation  School  Board  of  Visitors, 

267:  2 
Defense   ntelligence  Agency  Joint  Military 
Inte  ligence  College  Board  of  Visitors, 
252113 
Defense   ntelligence  Agency  Scientific  Advisory 
Boad,  443.  3198,  7176,  10374,  18396, 
_.268'7 
Defense  i*artnership  Council,  3627,  15287, 

252)3 
Defense  Policy  Board  Advisory  Committee, 

274  (,  4605,  20676 
Depende  iis',Education  Advisory  Council, 

142^2  ' 
Educatio  i  Benefits  ?oard  of  Actuaries.  27497 
Educatia  n  of  Handicapped  Dependents  National 

Ad>  isory  Panel,  2574.  19^72 
Electron  Devices  Advisory  Group.  1770.  4893. 
•       1 22  M,  1 2205.  1 9236.  22052.  25266,  30523 
Govemn  lent-Fndustry  Advisory  Committee, 

144  29,  25204,  31.452 
Military  Health  Care  Advisory  Committee." 

28C?1 
Military  Justite  Joint  Service  Committee,  4893. 

27<i  97 
National  Defense  University  Board  of  Visitors, 

30f24 
Nuclear  Weapons  Surety  Joint  Advisory 

Co  nmittee.  7947 
Retirem  :nt  Board  df  Actuaries.  3  WSi 
Science  Board.  4150  /^        j- 

Science  Board  Defense*Policy  Board  task  forceS 

oi^l^r  missile  defense  (TMD).  2575 
SciencJ^rd  task  forces.  1771.  2574.  4150. 
56:  6.  8222.  8223 .  90 1 6,  967 1 .  1 0374. 
Ml  58. "13123.  14430.  14932.  I5I29. 
"■15:  38.  16630.  17523.  18087.  18396.     . 
20  179.  20676.  20974.  20975.  22053. 
22  154.  25204.  26722.  26723.  2809Z 
31152.31453.32661 
Scientif  c  Advisory  Board.  3846,  6527,  7522. 

10175.24619  <5^*    7 

Semico  iducior  Technology"€5unWv/'*271. 

15i38  ./ 

Slrategi :  Command  Strategic  Advisory  Grojip. 
17)60 
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Telecommunications  Service  Priority  Systeip 

Oversight  Committee.  15129 
Wage  Committee.  4606.  10375,  15287,  20079. 

30524 
Women  in  Services  Advisory  Committee.  .14272 
Organization,  functions,  and  authority  delegations: 
Defense  Mapping  Agency  name,  initials,  or 
seal;  unauthorized  use  prohibition,  20677 
Personal  property  program  bulletin  board;  re- 
engineering.  28587 
Privacy  Act: 
Systems  of  records.  9016.  14273.  15538.  30071. 

32511 
Senior  Executive  Service: 
DIA  Performance  Review  Committee; 

membership.  28586 
Performance  Review  Board;  membership.  32513 
Strategic  environmental  research  apd  development  . 
program;  1995  strategic  investmem  plan; 
availability,  17340 
Travel  per  diem  rates,  civilian  personnel;  changes, 

2084,  13123,28581 
U.S.  Court  of  Appeals  for  the  Armed  Forces; 
practice  and  procedure  nile  changes,  4893. 
13780 
U.S.  Manual  for  Courts-Martial;  amendment,  5656 

Defense  Logistics  Agency 
RULES 

Privacy  Act;  implementation.  3087 
PROPOSED  RULES 
Acquisition  regulations: 

Economic  Price  Adjustment;  contract  clauses 

and  solicitation  provisions.  10826 
Small  business  and  small  disadvantaged 
business  concerns.  4144 

NOTICES 

Meetings; 
Product  shelf-life  critical  issues;  U.S. 

Government  sponsored  national  forum, 
14736- 
Privacy  Act: 
Computer  matching  programs,  4153,  4154, 

9022,  15543,  19737 
Systems  of  records,  19738         :\ 

pefense  Mapping  Agency 

RULES 

Privacy  Act;  implementation,  7908 

NOTICES 

Privacy  Act:. 
Systems  of  records.  19742 

Defense  Nuclear  Facilities  Safety 

Board    .  . 
RULES  '    ; 

Freedom  of  Information  Act;  implementation: 
Tee  schedule.  20887.     ^ 

NOTICES  ^         ' 

Conflict  of  interests  resolution:  Z' 

Leary,  Or.  Joseph  A..  4156       •,  ■     j 
Pearlstein,  Sol.  2951 
Meetings;  Sunshine  Act.  262*.  8442.  8770.  10424. 
10634.  1.3513.  2648Q.  32734  * 

Privacy  Act: 

Systems  of  records,  295?  ' 

Recommendations:  '  "     • 

Cylinders  containing  depleted  uranium; 

improved  safety,  2 J893 
DOE  safety  rules,  orders^  and  other 
requirements;  integration.  2089 

Delaware  River  Basin 'Commission 

NOTICES  - 

Hcaringsi  3846.  8646,  14274,  19729,  26412. 
32307 


Drug  Enforcement  Administration 

RULES 

Domestic  Chemical  Diversion  Control  Act  of 
1993;  implementation 
List  I  chemicals;  manufacturers,  distributors, 
importers,  and  exporters;  registration. 
32447 
Manufacturers,  distributors,  and  dispensers  of 
controlled  substances;  registration,  etc.: 
Adininistrative  hearing  requiret*nt,  32099   ^ 
-Prescription  drug  products;  reporting  and 
recordkeeping  requirements,  17636 
Records,  reporu,  and  exporu  of  listed  chemicals: 

Methyl  isobutyl  ketone  (MIBK),  19509 
Schedules  of  controlled  substances: 
4-Bromo-2.5-dimethoxyphenethylamine; 

placement  into  Schedule  I,  28718 
Exempt  chemical  preparations,  15956 

PROPOSED  RULES 

Records,  reports,  and  exports  of  listed  chemicals: 
Methyl  isobutyl  ketone  (MIBK),  10814 

NOTICES 

Schedules  of  controlled  substances;  production      • 
quotas: 

•  Schedule  I—  " 

Proposed  aggregate,  24649 
Schedule  II—  • 

1995  aggregate,  19608       - 

1995  proposed  aggregate,  8251 

Proposed  aggregate,  24649 
Applications,  hearings,  determinations,  etc.: 
Abbott  Laboratories,  1 1996 
Akpulonu,  Lawson  A.,  M.D.,  33434 
Ansys,  Inc..  4925  '  -      .• 

Arora,  Mukand  Lai,  M.D.,;  4447  * 

Barrett.  Scott  R.,  Jr.,  M.D.,  19084 
"  Binding  Site,  Inc.,  1 4449 
Borcherding,  Harlan  J..  D.Q.,  28796     v 
Brown,  Zack  B..  M.D.,  16163 
Calbiochem-Novabiochera  Corp.,  27788 

•  Caldwell.  Earl  N.,  M.D..  18143 
'    Cambridge  Isotope  Lab.  27788 

Dupont  Pharmaceuticals.  8413 
Fraink's  Comer  Pharmacy,  17574    .     • 
French.  Alvin  E.,  M.D.,  19412       -  .  . 
.    Ganes  Chemicals,  Inc.,  18617,  30318.  31763 
'  Gleken.  Barry  S..  D.M.D..  10109 
Goshen,  Henry  M.,  M.D..  15585 
Graham,  James  C-,  M.D.,  15587 
Hoffmann-URoclift,  Inc.,  27789 
Isotec,  Inc.  13734 
Johnson  &  Johnson  Pharmaceutical  Partners, 

30320  • 

Johnson  Matthey,  Inc.,  2b751,  26050 
Knighl'SeedCo..  Inc.,  4925,  13735     \     . 
Knoll  Phannaceuticals,  186lS 
Uslie.  Robert  A,  M.D.,  14004 
Lonza  Riverside,  20752  '    ',: 

Mallinckrodt  Chemical.  lift;.,  13735.  1«61 8. , 
"     -  27789      '  ' 

Mallinckrodt,  Specialty  Chemicals  Co.,  9053 
Malone.  William  W.,  M.D.,  12572,  14058'   . 
Matzkin,  Richard  C.  M.D-,  3 1 166,  33434 
MD  Pharmaceutical,  Inc.,  4926,  13735 
Mericow.  Uonard.'W.D.,  22075 
Norac  Co.  Inc..  4926  / 

Noramco  of  Delaware,  Inc.,  1 1 1 15  / 

North  Pacific  Trading  Co..  14449,  27789.  32710 
Nycomed  Inc..  8414.  27789 
Organix  Inc..  11115.  19506      .' 
Orphann.  Inc.  7071.  18618 
PenickCorp..  11116 
Radian  Corp.,  30318.  30319.  31763 
Research  Biochemicals.  L.P..  27789 


Research  Triangle  Institute.  30318 
Riverside,  Lonza,  11116 
Roberts  Laboratories,  Inc.,  34296 
Roche  Diagnostic  Systems,  Inc.,  13736,  27790  . 
Rosalind  A.  Cropper,  Inc.,  18143 
.  Roxane  Laboratories,  Inc.,  30320 
Sargent.  Michael  G.,  M.D.,  22076 
Schumacher,  Michael.  13171 
Shafer,  Diane  E..  M.D.,  5699 
Sigma  Chemical  Co.,  19306 
Stanford  Seed  Co.,  30319 
Stepan  Co.,  19307.  19779,  32710 
Sweet,  Charles  L.,  M.D.,  15588 
Sylvester,  Rogert  E.,  D.O.,  13454 
Turk.  Ellis.  M.D..  17577 
<        Upjohn  Co..  4926 

Zadrozxy.  Joseph  A..  M.D..  14304 

Economic  Analysis  Bureau 

.  RULES     ,  >' 

Direct  investment  surveys: 

BE-577;  dire^^tfansactions  of  U.S.  reporter  with 
fojsign^ffiliaie;  quarterly  report  form 
exemption  level  raise  to  $20  million.  10489 

NOTICES 

Economic  areas  boundaries;  redefinition,  13114 

Economic  Development 
Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Economic  development  assistance  programs, 
13866 
Disaster  relief  activities,  28302 
Trade  adjustment  assistance  eligibility 
determination  petitions: 
-  Ball  Variometers,  Inc.,  et  al.,  10830 
Klein  Bicycle  Corp.  et  al.,  15534 
Plastic  Design,  Inc..  et  al.,  27491 
Todd  Tool  &  Machine.  Inc..  et  al.,  21791 
Top  This,  Inc.,  et  Jil.,  5619 

Economic  Research  Service 


NOTICES 

Meetings: 
National  Agricultural  Cost  o^ 
Standards  ReWew  Boa 


'oduction 
58% 


Economics  and  Statl 
Administratioi 

NOTICES 

Meetings: 
Designing  the  Year  2000  Census  and  Census 
Related  Activities  for  2000-2009  Task 
Force  Advisory  Committee.  5898.  14724 

Education  Department 

RULES 

Conflict  of  interests.  5816 

Debarment  and  suspension  (nonprocurement), 

33037.  33053 
Direct  grant  programs,  6660,  1 2096 
Improving  America's  Schools  Act;  optional 
procedures  for  FY  1995  grant  competitions, 
12648 
Effective  dates  announcement,  32912 
Elementary  and  secondary  education: 

Indian  fellowship  and  professional  development 

programs,  33300 
Magnet  schools  assistance  program,  1 4864 
Migrant  education  program  services;  funding 
formula,  33654 


Family  educational  rights  and  privacy: 
Law  enforcement  unit  records,  3464 
Correction,  8563 
Fpderal  regulatory  review,  27223 
Grants  and  agreements  administration: 
Cost  principles  for  educational  institutions 

(OMBCircular  A-21).  365 
Uniform  administrative  requirements  and 

defmitions;  institutions  of  higher  education, 
hospitals,  and  other  non-profit  institutions 
(OMB  A-110).  6660 
Grants  and  cooperative  agreements  to  State  and 
local  governments;  uniform  administrative 
requirements  (OMB  A- 102) 
Simplified  acquisition  dollar  threshold  increase. 
19638,  19643 
Higher  Education  Act  of  1965;  institutional 
eligibility,  etc.: 
Clarification  and  consistency  and  self-     *- 
implementing  statutory  provisions 
conformance.  34428 
Official  seal: 

AMERICA  2000  insignia,  1 1907 
Postsecondary  education: 
Federal  family  education  loan  program.  30788. 
31410 
Correction,  33726 
Federal  Pell  grant  program — 

Presidential  access  scholarship  program, 
21438,30788  , 
Federal  Perkins  loan.  Federal  work-study,  and 
Federal  supplemental  educational 
opportunity  grant  programs;  correction. 
31410.34167 
Strengthening  institutions  program.  15446 
Upward  Bound  program,  4748 
William  D.  Ford  Federal  direct  student  loan 
program,  33345 
Special  education  and  rehabilitative  services: 
National  Institute  on  Disability  and 
Rehabilitation  Research — 
Rehabilitation  Act  conforming  amendments, 
17424 

PROPOSED  RULES 

Educational  research  and  improvement: 
Applications  for  grants  and  cooperative 
agreements  and  contract  proposals; 
activities  conduct  and  evaluation  standards, 
30160 
Elementary  and  secondary  education: 

Helping  disadvantaged  children  meet  high 

standards.  85.  21400 
Migrant  education  program  services;  funding 
formula.  2816 
General  Education  Provisions  Act: 

Equitable  offsets.  32252 
Postsecondary  education: 
Borrower  Defenses  Regulations  Negotiated 
Rulenuiking  Advisory  Committee — 
Establishment.  1 1004 
Meetings.  15737 
Student  assistance  general  provisions — 
Men's  and  women's  intercollegiate  athletic 
programs;  Equity  In  Athletics  Disclosure 
Act  implementation,  6940 
Regulatory  agenda,  23244 

NOTICES 

Administrative  Law  Judges  Office  hearings: 
Claim  compromises — 
Ohio  Rehabilitation  Services  Commission, 

1771 
Resource,  Inc.,  18805 
South  Carolina  Commission  for  the  Blind, 

26413 
Washington  State  Board  for  Vocational 
Education,  11076 


FEDERAL  REGISTER  INDEX,  January-June,  1995 


FEDERAL  REGISTER  INDEX,  January-June.  1995 


Education 

Agency  information  collection  activities  imder 
OMB  review.  446.  3630,  3631,  4901,  5658, 
5911.6703.6704.7177.8346.8347.9023.      ^ 
9024.  10375,  10376,  11960,  11%I,  13134, 
13420,  13422,  13423,  14738,  14933,  14934. 
15130,  15544,  15545,  15755.  15756,  16117, 
16864.  18087,  18088.  19029,  19395,  19396. 
20977.  20978.  24619.  24620.  25894.  26414. 
26415,  28394,  28589,  30527.  31288.  31289 
Committees;  establishment,  renewal,  termination, 
etc.: 
Education  Statistics  Advisory  Council.  4405 
School-To-Work  Opportunities  Advisory 
Council.  32713 
Educational  research  and  improvement: 
Priorities  proposal;  nationally  slgnific^t 

problems  and  issues.  18.340 
Regional  educational  laboratory  program; 
request  for  proposals  availability 
information.  32513 
Elementary  and  secondary  education: 

Improving  America's  Schools  Act;  consolidated 

State  plans  criteria,  3306.  31596  , 

Mobile  students;  records  transfer.  3048 
Grantback  arrangements;  award  of  funds: 

Oregon.  9823.  26028 
•  Peruisylvania.  30076 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Assessment  development  and  evaluation 

program.  17406 
Bilingual  education  and  minority  languages 
affairs — 
Comprehensive  school  grants.  19816 
Comprehensive  school  program.  1 1 866. 

11868 
Comprehensive  school,  systemwide 

improvement,  and  program  enhancement 
grants;  empowerment  zones  or  enterprise 
community  competitive  preference. 
19814 
Elementary  school  foreign  language  incentive 

program.'  33074 
Field-initialed  research  program,  19820 
Foreign  language  study  expansion  program. 

20678.  20878 
Limited  English  proficient  population  data 

collection,  etc..  19818 
Limited  English  proficient  students  education 
program;  evaluation  and  Improvement. 
31224 
Limited  English  proficient  youth  and  <;hildren 
instruction  programs;  evaluation  and 
improvement.  31225 
National  professional  development  institutes. 

19818 
Program  enhancement  grants.  19817 
State  grant  program.  19818  , , 

Systemwide  improvement  grants.  19817 
Systemwide  Improvement  program.  1 1 862. 

11864 
Teachers  and  personnel  grants,  preservice  and 
inservice  professional  development, 
19819 
Direct  grant  and  fellowship  programs.  16706 
Dwighi  D.  Eisenhower  professional 

-  development  Federal  activities  program. 
21396.24968.27725 
Dwight  D.  Eisenhower  Regional  Mathematics 

and  Science  Education  Consortium.  1 8298 
Educational  progress  program;  national 

assessment.  13136 
Education  flexibility  partnership  demonstration 
program  (Ed-Flex).  4326 
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Education 


aiid: 


Elementary 
21st  Centuty 


secondary  education — 
community  learning  centers 
progrin,  30756.  3 1 706 
Compreher  sive  regional  assistance  centers 

program,  32086 
Technologj  transfer,  regional  technical 
suppoi  I  and  professional  development 
consoitia.  25572 

ir  imigrant  education  program. 


Emergency 
19397 
Endowment 
Family  and 
program: 
preventi<^. 
Federal  Pel. 
Need  anal 
Federal  work 
Fund  for 
Character 

13588 
Elementary 


c  liallenge  programs.  7047,  1 3423 
c(  immunity  endeavor  schools 

crime  and  violent  behavior 
2356  * 

^ant  program,  etc. — 

is  methodology.  28454 

colleges  programs.  5912 

vemenl  of  Education — 
diucation  pilot  project  pannerships. 


alyii 


Impio' 


1(IY 


bind; 


Hispanic-serv 
Impact  Aid 
Indian  education 
educatioi  al 
Indian  fellow^i 
individuals  w 
Interpreters 

deaf- 
Personnel 

of  certain 
International 
civics, 
educatioi 
Jacob  K.  Javi 
educatioi 
Job  Training 
School-to- NJork 

progra  n 
School-to-v  ork 


Magnet  schools 

17343 
Migrant 
National 

program. 
National 
Exemplary 
Private  sch^l 
National  early 

partnersh  p 
National  Inst 
Rehabil 
Innovation 
'    Knowledge 
prograln 
Rehabiliiatii>n 

28284 
Research 
.3499 
Native  Hawai 
programs , 
Parental  assi 
Postsecondary 
Special  focii 
proven 
Postsecondary 
Drug  and  v 
higher 
Federal  woi 
North 

special 
State 
Urban 
grant 
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school  counseling  and  middle 
schoo  It- workplace-community 
partne:  ships.  13598 

ng  institutions.  15448 

1995  and  FY  19%).  18588 
formula  grants  to  local 
agencies.  26723 
ip  program.  33305 
th  disabilities — 

for  individuals  who  are  deaf  and 
training  program.  28093 
training  program;  proposed  waiver 
EDGAR  requirements.  19152 
^ucation  exchange  program; 
g<  vemment  and  economic 
9564 

gifted  and  talented  students 
program.  2956.  13326.  20322     ' 
1  Partnership  Act — 

opportunities;  Indian     ' 
14136 

opportunities;  local 
partne^hips.  27812 

assistaiKe  program.  14868. 


educi  tion  progi;am.  1 6462 
Assessment  of  Educational  Progress 

354 
diffu  iion  network —  C 

Klucational  programs.  18296 
facilitator  project.  18294 
intervention  scholarship  and 
program,  32514 
I  uie  on  Disability  and 
it  ition  Research — 
)rogram.  21940 
dissemination  and  utilization 
8126.9671.  16760.28280 
research  fellowships,  etc.. 


aid 


st  Mice  I 


demonstration  projects.  3494, 
4762 

ans;  direct  grant  and  fellowship 
18088.  31999 

program.  27836.  32946 
education  improvement  fund — 
s  competition:  disseminating 
reforms.  15545 
education — 

olence  prevention  program  in 
education.  19896.  19897 
study  programs.  6705 

mobility  in  higher  education; 
focus  competition.  30078 

review  program.  13423 
service  program;  urban 
Institution  designation,  5170 


Ameiican 


postse  rondary  i 
comi  tiunity  : 


Public  charter  schools  program,  24744 
Rehabilitation  research  and  training  centei^ 

program,  27634,  27639 
Rehabilitation  short-term  draining  program. 

26415 
Rehabilitation  training  programs,  3632 
Safe  and  drug-fr^  schools  and  communities 

Federal  activities  program,  32090 
Safe  and  drug  ftee  schools  program,  1 2332, 

13727 
School-to-work  opportunities  Stale 

implementation  program  (FY  95),  13312, 

26812 
Special  education  and  rehabilitative  services — ; 
Technology-related  assistance  for  individuals 
with  disabilities  program,  20168 
Star  schools  program.  28660 
State  student  incentive  program.  16119 
Strengthening  institutions  programs.  7047. 

12543.  13423 
Technology  in  education  challenge  grants  (FY 

95).  12650 
Selection  criteria  and  procedures,  etc..  1 2650 
Telecommunications  demonstration  project  for 

mathematics.  9576 
Tribal  division  of  education  school  reform 

program.  29730 
Upward  Bound  program.  4759 
Urban  and  rural  local  reform  initiative.  27816 
Urban  community  service  program.  26877 
Empowerment  zone  and  enterprise 
community  initiative.  12749 
Women's  Educational  Equity  Act  program. 

30288 
Youth  with  disabilities — 
Transition  from-^chool-to-work  and  Other 
postsecondary  settings;  technical 
assistance.  19466.  19470 
Meetings: 
Education  Statistics  Advisory  Council.  7047. 

18589 
Federal  Interagency  Coordinating  Council. 

16864 
Foreign  Medical  Education  and  Accreditation 

National  Committee.  7525 
Historically  Black  Colleges  and  Universities 

Capital  Financing  Advisory  Committee, 

22373 
Indian  Education  National  Advisory  Council, 

7047,  7948,  13713,  19237.  28589 
Institutional  Quality  and  Integrity  National 

Advisory  Committee.  17780.  20.306 
National  Assessment  Governing  Board,  2383. 

9025.  20260.  22054.  27279.  27725.  28094 
National  Educational  Research  Policy  and 

Priorities  Board.  13713.  18091.  27278. 

32947 
National  Education  Goals  Panel.  4607 
Postsecondary  Education  Improvement  Fund 

National  Board.  3847.  27090 
Postsecondary  Education — 

State  postsecondary  review  program.  28590 
President's  Advisory  Commission  on 

Educational  Excellence  for  Hispanic 

Americans.  3199.  20260 
President's  Advisory  Commission  on  Education 

Excellence  for  Hispanic  Americans.  27498 
President's  Board  of  Advisors  on  Historically 

Black  Colleges  and  Universities.  16120 
Regional  educational  laboratories  program; 

presolicitation  conference.  15546 
Student  Financial  Assistance  Advisory 

Committee.  7759.  10576.  15904.  26029 
Postsecondary  education: 
Accrediting  agencies  and  State  approval 

agencies  for  vocational  and  nurse  education 


institutions;  national  recognition,  7947, 
32144 
Federal  Perkins  loan.  Federal  work-study,  and 
^        supplemental  educational  opportunity 
programs — 
Allocation  reduction  waiver  requests,  3632 
Federal  student  assistance  programs  under  Title 

IV;  experimental  sites  authority,  20326 
Federal  work-study  programs,  33393 
National  direct  and  Federal  Perkins  student  loan 
pro^Tims;  directory  of  designated  low- 
income  schools;  availability,  5659 
William  D.  Ford  direct  student  loan  program 

Interest  rates,  .33191  , 

William  D.  Ford  Federal  direct. student  loan 
program.  9568 
Privacy  Act: 

Computer  matching  programs.  1 5428 
Special  education  and  rehabilitative  services: 
Blind  vending  facilities  under  Randolph- 
Sheppard  Act — 
Arbitration  panel  decisions.  ,4405.  4406.  4408. 
5373.  6706.  18396.  26724.  28590. 
28591.30527.31289.32947 
Formula  grant  programs;  allowable  costs  prior 
approval  relief.  19898 
State  educational  agencies;  submission  of 
expenditure  and  revenue  data.  etc..  2478 

Employment  and  Training 
Administration 

RULES 

Administrative  Law  Judges  Office  proceedings: 

Filing  and  service  requirements,  26970 
Alien  crewmembers  used  for  longshore  activities 

in  U.S.  ports;  attestations  by  employers.  3950 
Disaster  unemployment  assistance  program.  25560 
Foreign  students  (F- 1  non-immigrants);  off-campus 
work  authorization;  attestations  by  employers. 
34132 
Job  Training  Partnership  Act: 
Job  Corps;  student  allowances  and  allotments. 
18993 
North  American  Free  Trade  Agreement  (NAFTA): 
Nonimmigrants  on  H- 1 B  visas  employ&l  in 
specialty  occupations  and  as  fashion 
models;  labor  condition  applications  and 
employer  requirements.  4028 
Senior  community  service  employment  program, 
26574 

PROPOSED  RULES 

North  American  Free  Trade  Agreement  (NAFTA): 
Trade  adjustment  assistance  program  for 
workers,  3472 

NOTICES 

Adjustment  assistance: 
A.P.  Green  Refractories,  Inc.,  et  al.,  8061 
ABC  Manufacturing  Corp.  et  al.,  .30899 
Ace  Comb  Co..  15789 

AEG  Transportation  Systems,  Inc.,  6734,  8416 
Albee  Textile,  479 
AUiant  Techsystems.  Inc..  29714 
Allied-Signal  Aerospace  Co.,  19413 
Allied  Signal  et  al.,  9406 
Amerada  Hess  Corp..  16677 
American  Standard  Apparel  et  al..  27791 
American  Tobacco  Co.  et  al..  24652 
Amphenol  Aerospace.  19413 
Anchor  Drilling  Fluids  USA,  Inc.,  19781  ' 
Apollo  Dye  et  al..  14451 
ARCO  Oil  &  Gas  Co..  20760 
Arizona  Public  Service  Corp.  et  al.,  17370 
Artex  Manufacturing  Co..  Inc..  19413 
Arthur  Frisch  Co..  Inc.,  et  al.,  8414 


Astronautics  Corp  of  America  et  al.,  33235 

Atlantic  Richfield  Co.  et  al,  24654 

Baras  Jersey,  Inc.,  32344 

Saras  Jersey  Inc.  et  al.,  28798 

BASF  Corp.,  8417,  8418,  9407,  18145,  19414 

Beth-Energy  Mines  Corp.,  480 

Black  Box  Corp.  of  Pennsylvania,  32344 

Blind  Design,  Inc..  32027 

Bridgestone/Firestone,  Inc.,  18145 

Bridgestone/Firestone,  Inc..  et  al,  26459 

Brookshire  Knitting  Mills  et  al.,  2989 

Bull  HN  Information  Systems,  Inc.,  24655 

Cannon  Shoe/Thurmont  Shoe  et  al.,  1061 1 

Caron  International.  8063 

Chevron  USA  Production  Co.,  28799 

Coach  Factory,  8417 

Conoco  Inc.  Exploration  &  Production.  North 

America,  19781 
Contract  Fusing,  9407 
Contract  Manufacturing,  20762 
Coordinated  Apparel  Group,  Inc.,  3882 
CPC  Vending  et  al.,  19782 
CPC  Vending.  Inc.,  et  al.,  32029 
Cushman  Industries,  Inc..  14452.  18144 
'  Dante  Fashions  et  al..  32344 
DeCorp,  Inc..  32031 
Dee  Exploration.  Inc.,  13180 
Delhi  Gas  Pipeline  Co..  8417 
EXj&E/Slocum  L.P.  et  al.,  5438 
Diamond  Tool  &  Horseshoe  Co.,  1061 1,  11117 
Dresser  Industries,  Inc.,  8063 
EFR  Corp..  9408 
Elbit  Ft.  Worth.  Inc.,  20762 
A  Engraph  Ubel  Group,  32031 

Exxon  Co.,  U.S.A..  6734.  16676.  16677 
Exxon  Production  Research  Co.  et  al..  19414 
F.  &  M.  Hat  Co..  Inc..  13180 
Footwear  Management  Co..  19415 
G.E.  Power  Systems,  32347 
General  Electric  Capital  Corp..  17371 
General  Electric  et  al..  27792 
Genlyte  Group  Lightolier  Model  Shop.  1 4452 
Gioia  Macaroni/Borden.  Inc..  et  al.,  18145 
Gist-Brocades  Foods  Ingredients  et  al..  4194 
Goody  Products.  Inc..  13180.  27561 
»  Grace  Energy  Corp.  et  al..  11116 

Grange  Springwall  Mattress  Co.  et  al..  2991 
.       H&R  Blocks,  14452 

H.  Grabell  &  Sons,  Inc..  et  al.,  2990 
Haggar  Clothing  Co.  et  al..  33850 
Halliburton.  33236 
Hanover  Shoe  Co..  12572 
Harbour  Casuals.  Inc.,  24655 
'     ,  Haru  Mountain  Corp..  15790 

,      Hasbro.  Inc..  18144 

HeclaMiningCo.etal.,  13179  ^ 

Hoechst  Celanese  Corp..  3882 

Hudson  Valley  Polymers  et  al..  15162 

Huls  America,  Inc..  16677 

Hyperion  Power  Technologies  et  al.,  15164 

IBM  Corp.,  17371,33850 

Illinois  Masonic  Hospital,  1 2572 

IMC  Magnetics  Corp.  et  al..  20760 

Industrial  Ceramics  Inc.  et  al..  20761 

Intera  Information  Technologies,  Inc.,  5438, 

8417,  13179 
J.M.  Hubcr  Corp.  et  al..  15790 
Jencraft  Manufacturing  Co..  Inc..  27561 
Johnson  &  Johnson  Personal  Products  Co.. 

30900 
Johnson  Controls  Battery  Group,  Inc.,  28800 
Johnson  Controls  Battery  Group,  Inc.,  et  al., 

13176 
Johnson  Controls,  Inc.,  28800,  30900  , 
Kane  Industries  et  al..  5438  ' 

Karlshamns  USA.  Inc.,  15164 


KCA  Apparel  et  al.,  480 

Kelley  Oil  Corp..  27562 

Keytronic,  11117 

Kirschner  Medical  Corp..  33851 

Kresgeville  Manufacturing,  Inc..  24656 

Leiand  Electrosystems.  Inc.,  19415 

Linmar  Petroleum  Co..  3882 

Litton  Industrial  Automation  Systems.  Inc.. 

15791 
Lockheed  Fort  Worth  Co..  28800 
M.C.M.  Coats  Inc.,  6735 
Mac  Tools,  Inc.,  17371 
MagneTek,  5439 

Marathon  Oil  Co..  6735.  8063.  10612 
Martin  Marietu.  11117 
McCord  Winn  Textron,  9408 
McDonnell  Douglas  Corp..  15165 
McKay  Drilling  Co.,  Inc.,  5440,  10612 
Melnor,  Inc.,  ct  al..  5439  c 

Meridian  Oil.  21222 
Miles  Chemical  Laboratories,  6735 
Mosbacher  Energy  Co..  32347 
MPl  Warehouse  Specialty  Co..  19416 
National  Ceramics.  Inc.,  11118 
National  Medical  Care,  3882 
NETPlnc.  etal..  33851 
New  Dimensions.  Ltd..  et  al..  24656 
New  London  Oil.  Inc..  et  al..  480 
Niagara  Mohawk  Power  Corp..  5440 
Owens-Illinois.  9408 
Oxy  USA,  Inc..  et  al..  33237 
Paragon  Trade  Brands,  Inc.,  33237 
Peabody  Coal  Co.,  480 
Penetrators,  Inc.,  3883 
Pennzoil  Products  Co..  20761.  20762.  28801 
Pennzoil  Products  Co.  et  al..  20763 
Personal  Products  Co.  et  al..  14452 
Philips  Components  Mineral  Wells  Facility. 

24656 
Philips  Lighting.  481.  I II 18 
Philips  Lighting  Co.,  11118 
Phillips  Petroleum  Co.,  20760 
Phillips-Van  Heusen  Warehouse  &  Distribution 

Center,  5440 
Pontiac  Weaving  Corp..  10612.  11119 
Pyk6  Manufacturing  Co..  19416 
Robertshaw  Controls  Co..  19416 
Russell-Newman.  Inc..  32032 
Saft  Aerospace  Batteries.  481 
Sanofi  Bio  Industries.  481.  15792 
Santa  Fe  Minerals.  Inc..  17372,  24656 
Santa  Fe  Minerals,  Inc..  et  al..  32348 
Sara  Lee  Knit  Products.  13179 
Scott  Paper  Co..  15792 
Seagull  Mid-South.  Inc..  21223 
Sedco  Forex  Resources.  Inc..  15792 
Shell  Oil  Co..  21223 
Shell  Western  E  &  P.  Inc..  et  al..  14453 
Smith  Corona  Corp..  26460 
Smith  Equipment  Co.,  Inc..  et  al.,  3883 
Statler  Tissue  Co.,  32348 
Steuban  Foods,  Inc.,  et  al..  147 
Sunnyside  Coal  Co.,  15793 
Swift  Adhesives,  Inc..  et  al..  8064 
Texaco  Exploration  &  Production.  Inc..  481, 

5441,  15793 
Texaco  Refining  &  Marketing.  Inc..  14453 
Tinsley  &  Son  Drilling  Corp.  et  al..  24656 
Tobin-Hamilton  Co..  Inc..  17372 
Tobin  Hamilton  Co.,  Inc..  et  al..  16675 
Uarco.  Inc.,  et  al..  6735.  1 1 1 19 
Union  Camp  Corp..  27562 
Union  Camp  Corp.  et  al..  8064 
United  Engineering.  Inc.,  32349 
United  Technologies  Corp..  Pratt  &  Whitney. 
10612 
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Unitfcd  Technologies  Corp.  Pratt  &  Whitney  et 

al.,  II 1 19 
Unocal,  6736 
UNOCAL  Corp.,  21224 
Upper  Peninsula  Power  Co.  et  al..  32348 
Venus  Fashions,  Inc..  12573 
Wailuku  Agribusiness  Co.,  Inc..  9409.  15793 
Walker  Manufacmring  Co..  8065.  10613 
Wamaco  Men's  Apparel  Division,  9409 
Westem  Geophysical  Co..  19416 
Western  Geophysical  Co.  ct  al.,  1 1 1 19 
Wirekraft  Industries,  Inc.,  17372 
Wirekraft  Industries,  Inc..  et  al..  12573 
Woodward  Governor  Co.,  13178 
Xerox  Corp..  12574 

Zenith  Distributing  Corp.  of  New  York,  32349 
Alien  temporary  employment  labor  certificadon 
process: 
Agriculmre  and  logging;  adverse  effect  wage 

rates  and  meal  charges,  7215 
Nonagricultural  occupations;  procedures  for  H- 
2B  applications.  7216 
Committees;  establishment,  renewal,  termination, 
etc.: 
Native  American  Employment  and  Training 
Council;  membership.  3^1498.  32171 
Emergency  unemployment  compensation  program: 
Extended  benefit  periods;  changes.  1 1680. 
25930 
Environmental  statements;  availability,  etc.: 
Flint  Job  Corps  Center.  MI.  2785 
Flint  Job  Corps  Center.  MI.  et  al.,  32349 
Ft.  Devens  Job  Corps  Center.  MA,  2786 
Homestead  Job  Corps  Center.  FL.  2788 
Long  Beach  Job  Corps  Center.  CA.  2790 
Marsing  Civilian  Conservation  Center.  ID; 

relocation.  2792 
Memphis  Job  Corps  Center.  TN.  2795 
Montgomery  Job  Corps  Center.  AL.  2794 
Treasure  Island  Job  Corps  Center.  CA.  2796 
Federal-State  unemployment  compensation 
program: 
Unemployment  insurance  program  letters — 
Federal  unemployment  insurance  law 
interpretation.  15794 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Job  Training  Partnership  Act — 
Apprenticeship  program;  diversity 
encouragement.  14454.  15797 
Dropout  prevention.  17578 
School-to-work  opportunities;  Indian 

program.  14136 
School -to- work  opportunities;  local 

partnerships.  27812 
Specialized/targeted  dislocated  worker 

services  demonstration  program.  32171 
Title  IV  training  and  employment  program 
for  people  with  disabilities.  6555 
School-to-work  opportunities  State 

implementation  program  (FY  95).  13312, 
26812 
Job  Training  Partnership  Act 

Allotments  and  preliminary  planning  estimates 

(1995  PY).  8418 
Migrant  and  seasonal  farmworker  programs. 

33237 
Native  American  programs — 

Regular  and  summer  youth  employment  and 
training  programs;  allocations,  etc.,  8066 
Targeted  jobs  tax  credit  program- 
Lower  living  standard  income  level; 

economically  disadvanuged,  defmitian. 
20283.  22586 
Meetings: 
Apprenticeship  Federal  Committee.  13181 
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Partnership  Act  Native  American 
qient  and  Training  Council.  19782 
Standards  Board,  31169 

Compensation  Advisory 
13181,  14965.24657 
•nal  adjustment  assistance: 
Rrfractories.  Inc..  et  al.,  8061 
Tobacco  Co.  et  al..  24652 
Co..  Inc.,  etal..  8414 
I  ?orp  of  America  et  al.,  33235 
Inc.  et  al..  .32028 
BridgestonejTtrestone,  Inc..  et  al,  26459 
K  litting  Mills  et  al..  2989 
T4st  Drill  Co.  et  al..  15165 
Inc..  et  al..  32029 
Parkerkjrg.  Louis  Berkman  Companies. 
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Foods.  8076 
CartriJge  Products.  Inc.,  15166 

.1)901 
Mohi  wk  Power  Corp..  482 
Pro<iicts  Co.  et  al..  20763 
able  House.  8425 
Products.  13182 
Fashions.  32350 
Corp..  26460 
Products.  32350 
Inc..  et  al..  147 
Products.  Inc..  et  al..  1 31 82 
al..  11119 
Fijblic  Power  Supply  System. 

f  ublic  Power  Supply  System 
•reject.  11123 
Indistries.  Inc..  15793.  15794,  26461. 

oivemor  Co..  13182.  14467 
iens  employed  as  registered 
attestations  by  facilities.  14965 
9784 
ions,  and  authority  delegations: 
Worth  Co.,  27794 
;ompensation: 
icemevibers:  remuneration  schedules. 

t  Insurance  program  letters — 
unemployment  insurance 
or  nance  measures:  Held  test 
alua  ion.  3702 
^ct: 
planning  estimates  (1995  PY). 


C  873. 
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Standards 


PROPOSED  RULES 

Longshore  and  Harbor  Workers'  Compensation 
Act: 
Jurisdictional  boundary  changes,  certified  mail 
requirements,  fee  schedule  clarification, 
etc..  22537 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 
construction;  general  wage  determination 
decisions.  2157.  3270.  4197.  5437.  6737. 
8076,9410.  10409.  11996,  13175,  14450. 
16674,  17808.  19085,  19960,  21008.  22409. 
25745,  26901.  27990.  30593.  31734.  32714, 
34301 

Energy  Department 

See  Alaska  Power  Administration 

See  Bonneville  Power  Administration 

See  Energy  Efficiency  and  Renewable  Energy 

Office 
See  Energy  Information  Administration 
See  Energy  Research  Office 
See  Federal  Energy  Regulatory  Commission 
See  Hearings  and  Appeals  Office.  Energy 

Department 
See  Southeastern  Power  Administration 
See  Southwestern  Power  Administration 
See  Western  Area  Power  Administration 

RULES 

Acquisition  regulations: 
Cost  or  pricing  data  threshold  increase.  1 8030 
Cost  type  or  incentive  contracts;  determination 

requirement  appeal.  1 8030 
Independent  research  and  development  and  bid 
and  proposal  costs  and  travel  policies; 
contractor  travel  costs  reimbursement 
withdrawn,  etc..  30002 
Management  and  operating  contracts — 
Purchasing  systems;  requirement 
modification.  28737 
Patent  regulations  update.  11812 
Universities  and  small  disadvantaged  concerns, 
specific  types;  ten  percent  goal  for  prime 
contract  and  subcontract  awards.  22298 
Assistance  regulations: 
Epidemiology  and  other  health  studi^  financial 
assistance  program.  5838 
Classified  matter  or  significant  quantities  of 
special  nuclear  material;  access  eligibility 
determination  criteria  and  procedures: 
Personnel  security  assurance  program;  substance 
abuse  testing  procedures.  20366 
Debarment  and  suspension  (nonprocurement), 

33037,  33043 
Fmancial  assistance  rules:  " 

Technology  reinvestment  project;  deviatio/is. 
17985 
Grants  and  cooperative  agreements  to  State  and 
local  governments;  uniform  administrative 
requirements  (0MB  A- 102) 
Simplified  acquisition  dollar  threshold  increase, 
19638.  19644 
Hearings  and  Appeals  Office  procedural 
regulations.  15004 
Miscellaneous  amendments.  15015 

PROPOSED  RULES 

Acquisition  regulations: 
Contractor  project  control  systems  use;  . 

withdrawn,  4397 
Environmentally  preferable  products  and 

services,  2727  .^ 

Federal  regulatory  review,  30258 
Laboratories  and  weapon  production  facilities 

management  and  operating  contractors; 

technology  transfer  activities,  27069 


Management  and  operating  contracts — 
.   Purchasing  systems;  requirement 
modification,  1 1646.  20663 
Financial  assistance  rules: 
Financial  assistance  programs;  eligibility 
determination;  policy  statement.  102% 
Regulatory  agenda.  23260 

NOTICES 

Active  uranium  and  thorium  processing  sites; 
reimbursement  for  costs  of  remedial  action, 
17343 
Atomic  energy  agreements;  subsequent 

arrangements.  6709,  13137,  1.3%9.  13970 
Civilian  Radioactive  Waste  Management  Office; 
waste  acceptance  issues,  response, summary 
report;  availability,  14739,  21793 
Committees;  establishment,  renewal,  termination, 
etc.: 
DOE  Nuclear  Safety  External  Regulation 

Advisory  Committee.  2743 
High  Energy  Physics  Advisory  Panel.  8232 
National  Electric  and  Magnetic  Fields  Advisory 
Committee.  15905 
Conflict  of  interests: 
Supervisory  employees;  divestiture  requirements 
waivers.  5659.  5660,  28593 
Defense  Nuclear  Facilities  Safety  Board 
recommendations: 
DOE  low-level  nuclear  waste  and  disposal  sites; 

safety  standards  conformance.  1 3 1 38 
DOE  safety  rules,  orders,  and  other 

requirements;  integration.  12545 
Rocky  Flats  seismic  and  systems  safety.  1 3425 
Electricity  export  and  import  authorizations, 
permits,  etc.: 
Arizona  Public  Service  Co..  28593 
NorAm  Energy  Services.  Inc..  31453 
North  American  Energy  Conservation.  Inc.." 

19574 
Washington  Water  Power  Co..  30532 
Environmental  restoration  and  waste  management. 
I  Low-level  waste,  greater-than-Class  Ci 
management  and  disposal,  13424 
Mixed  radioactive  and  hazardous  waste  site 
treatment  plans,  submission  schedules; 
Federal  Facility  Compliance  Act  ^ 
implemefitation.  10840 
Environmental  statements;  availability,  etc.: 
Femald.  OH— 
Operable  Unit  4  Environmental  Management. 
Project.  2092 
Foreign  research  reactor  spent  nuclear  fuel, 
proposed  nuclear  weapons  nonproliferatiori 
policy — 
Comment  peri&d  extension.  32661 
Public  hearings.  19899,  25209  r   ■ 

Hanford  Site,  WA— 
K- Basins;  spent  nuclear  fuel  managemenC 
15905 
Los  Alamos  National  Laboratory.  NM.  25697, 
28594 
Dual  axis  radiographic  hydrodynamic  test 
facility,  27498 
erNuclear  Weapons  Complex — 

Tritium  supply  and  recycling,  5660 
Nuclear  weapons  stockpile  stewardship  and 

management  programs.  3 1 29 1 
Oak  Ridge.  TN— 
East  Fork  Poplar  Creek  Remedial  Action 
Project.  5374 
Pantex  Plant,  TX— 
Continued  operation  associated  storage  of 
nuclear  weapon  components,  32661 
Programmatic  spent  nuclear  fuel  maAagement 
and  Idaho  National  Engineering  Laboratory 
environntental  restoration  and  waste 
management  programs.  20979,  28680 


Savannah  River  Site,  SC — 
Defense  waste  processing  facility,  18589 
F-Canyon  plutonium  solutions,  9824 
Interim  management  of  nuclear  materials, 

17523 
Waste  management,  26417 
Slick  Roek.  CO— 

Uranium  processing  sites;  contaminated 
materials  removal.  10069 
Stockpile  stewardship  and  management 

program;  pre-scoping  workshop.  22373 
Strategic  Petroleum  Reserve  Weeks  Island 
Facility.  LA;  decommissioning.  27091 
Tritium  supply  and  recycling.  14738 
Uranium  mill  tailings  remedial  action  ground 

water  project.  26417 
Waste  management  programmatic  environmental 

impact  sutement.  4607,  14275 
Weapons-usable  fissile  materials;  long-term 
storage  and  disfX)sition,  1 7344 
Fmancial  assistance  awards  of  $1  'million  or  less; 

class  deviation,  15288 
Floodplain  and  wetlands  protection;  "tenvironmental 
review  determinations;  availability,  etc.: 
Batavia.  IL;  Fermi  National  Accelerator 
Laboratory.  Casey's  Pond  Improvement 
Project.  20984 
Femald.  OH— 
Operable  Unit  1  remedial  action.  4902 
Operable  Unit  2  remedial  action.  446.  4902 
Operable  Unit  2  removal  action.  18805. 

21508 
Operable  Unit  5  pilot  plant  drainage  ditch 

project.  19237 
Operable  Unit  5  remedial  action.  19238 
Grant  and  cooperative  agreement  awards: 
AdvaiKe  Science,  Inc..  32145 
Air  Products  &  Chemicals.  Inc.,  9026 
Alaska,  31147 

American  Institute  of  Architects,  7525 
Black  Clawson  Co..  Inc..  31 147 
Bolin.  Kevin.  8348 
Brown,  Jesse  J..  8348 
Carsonite  International  Corp..  19575 
Corporation  for  Solar  Technology  and 

Alternative  Resources.  30528 
County  of  Lake.  Lakepoit.  CA,  32948 
'      Curchod,  Don.  19238 

*      Dinwoodie.  Thomas  L..  PowerLight  Co..  19239 
Drobilisch.  Sandor.  Sandor  Engineering,  19239 
Florida  Suie  University.  30845 
Incisive  Engineering.  Inc..  19575 
International  Energy  Agency  Industry  Advisory 

Board,  4409 
Karlson.  Dr.  Eskil,  4409  *  i 

Kaylor,  Marvin  A..  19239 
Kemp  Development  Corp.,  13138 
Martin,  Tiby  M.,  19240 
Materials  Research,  Inc.,  19240 
Milewski.  John  v..  8.34» 
MunJock.  Niel.  19747 
L      National  Automotive  Technicians  Education 
Foundation.  15552 
New  Jersey  Institute  of  Tecljpology.  The 

Foundation.  14275 
Stone  &  Webster  Engineering  Corp.,  25210 
Thoipe,  Douglas  G.,  19240 
United  States  Export  Council  for  Renewable 

Energy.  28595 
Utility  Photovoltaic  Group.  26416  ; 
Virginia  Polytechnic  Institute  and  State 

University.  8349 
\yalMart  Stores.  Inc..  9829 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Geothermal  power,  research,  development,  and 
demonstration.  15547 


Glass  industry;  research,  development,  arxl 
demonstration  of  new  and  advanced 
technology.  4608,  8224 
Heavy  duty  state/municipal  vehicle  alternative 

fu«l  demonstration  program.  22376 
Historically  black  colleges  and  universities 
fossil  resoiirce  conversion  and  utilization 
research.  2091 
Hot  dry  rock  geothennal  energy  systems 
prototype  plant  development;  electric 
power  or  thermal  energy  production  and 
marketing.  7177 
Indian  energy  resource  development  program. 

7526 
Industrial  heating  equipment  research  program. 

7178.  20984 
Industry  coupled  geothennal  exploration 

drilling.  33394 
Innovative  concepts  for  improving  industrial 

processes.  2(X)80 
Integrated  resource  planning — 
Education  and  training  program,  1 8594 
Research  projects,  18594 
intemational  Center  for  Applied  Research 

establishment,  12750 
Laser  fusion  research.  32(XX) 
Pacific  Northwest  and  Alaska  regional 

bioenergy  program.  15288 
Refractory  containment  research,  development 

and  demonstration,  32948 
Savannah  River  Site.  SC  water  resources  center. 

pre-application  conference.  1 7524 
State  and  local  government  building  energy 
code  compliance  programs — 
Developmental  states.  10377 
Progressive  states.  10378 
University  reactor  sharing  program.  1  (X)72 
Intergovernmental  Panel  on  Climate  Change. 

Working  Group  III;  report  availability,  7179 
Meetings: 
Classification  policy;  fundamental  review  in 

light  of  end  of  Cold  War,  32145 
IX)E  Nuclear  Safety  External  Regulation 

Advisory  Committee,  20678 
DOE  Strategic  Aligtunent  Initiative  Steering 

Committee,  10074 
Environmental  Management  Advisory  Board. 

151.30.  16464,  29835 
Environmental  Management  Site  Specific 
Advisory  Board — 
Femald  Citizens  Task  Force,  4903.  15131 
Femald  Site.  1 1077,  17346.  19903.  32663 
.     Femald  Site  Citizens  Task  Force.  285% 
Hanford  Site.  1 1077.  15131.  19903.  27969 
Idaho  National  Engineering  Laboratory. 

30847.  4904.  13970.  19241 
Kirtland  Area  Office  (Sandia).  285% 
Monticello  Site.  30847.  13714.  18595.  25704 
Nevada  Test  Site.  4904.  1  W)78.  16865. 

19242,  28597.  32663 
Pantex  Plant,  TX.  30848.  2743.  8225.  13714, 

19242 
Savannah  River  Site.  7048.  7527.  8225. 
12543.22571.28597.29580 
External  Regulation  of  DOE  Nuclear  Safety 

Advisory  Committee.  16121.  29836 
High  Energy  Physics  Advisory  Panel.  18595 
Human  Radiation  Experinients  Advisory 
Committee.  2095.  2578.  59 1 3.  1 2544, 
1590^.20486.31454  j 

Hydrogen  Technical  Advisory  Panel.  10576 
Inerttal  Confinement  Fusion  Advisory  , 

Committee/Defense  Programs,  28598 
International  Energy  Agency  Industry  Advisory 

Group.  20261.  28598 
Metal  Casting  Industrial  Advisory  Board,  7179 
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National  Coal  Council.  4158.  20679 

Nuional  Electric  and  Magnetic  Fields  Advisory 

Committee.  10577 
-National  ignition  facility;  nuclear  weapons 

potential  impact.  7180 
Nuclear  Safety  External  Regulation  Advisory 

Committee.  9830.  12544 
Secretary  of  Energy  Advisory  Board,  4158. 

28599.  30846 
Secretary  of  Energy  Advisory  Board  task  forces. 

4159.  8226 
Strategic  Petroleum  Reserve  Weeks  Island 
Facility.  LA;  future  alternative  uses.  8647 
Mentor-protege  pilot  initiative;  guidelines.  30529 
Mixed  radioactive/hazardous  waste: 

Site  treatment  plans;  availability.  17346 
Natural  gas  exportation  aixl  importation: 
1  Source  Energy  Services  Co..  8349 
American  Hunter  Exploration  Ltd..  25704 
ANR  Pipeline  Co..  8349 
BC  Gas  Utility  Ltd.,  10582 
Boston  Gas  Co..  18092 
Brewton  Corp..  20262 
Cabot  Oil  &  Gas  Trading  Corp.,  19576    - 
Can  West  Gas  Supply  U.S.A.,  Inc.,  12553 
Centra  Manitoba  Gas.  Inc..  31455 
Cibola  Canada  Energy  Marketing  Co..  28602 
Oean  Air  Fuels  Corp..  2958 
Continental  Energy  Marketing  Ltd.,  447 
CoWcst  Energy.  25704 
Crestar  Energy  Marketing  Corp..  32952 
Dartmouth  Power  Associates  L.P..  31455 
DEKALB  Energy  Co..  .30861 
ECNG  Inc..  104 
EcoElectrica,  L.P..  22377 
Howard  Ei»ergy  Co..  Inc..  31455 
IGI  Resources.  Inc..  105 
Indeck  Oswego  L.P.  et  al..  105 
Iniaico  Aluminum  Corp..  6083 
KCS  Energy  Marketing.  Inc..  20262 
Koch  Gas  Services  Co..  6083.  28602 
MASSPOWER.  28602 
Midcon  Gas  Services  Corp..  18092 
Mock  Resources.  Inc..  31455 
National  Fuel  Gas  Distribution  Corp..  105 
National  Steel  Corp..  2958 
Northern  Natural  Gas  Co..  105 
Northern  States  Power  Co.  (Wisconsin).  19576 
Northwest  Natural  Gas  Co..  31456 
Pan-Alberta  Gas  (U.S.)  Inc..  32952 
Pawtucket  Power  Associates  L.P..  28602 
Pennsylvania  Gas  &  Water  Co..  16470 
PcnnUnion  Energy  Services.  L.L.C..  30861 
Petro-Canada  Hydrocarbons  Inc..  13721 
Phibro  Division  of  Salomon  Inc..  1 2553 
Phillips  Alaska  Natural  Gas  Corp.  et  al..  13721 
ProGas  U.S.A..  Inc..  22376 
Renaissance  Energy  (U.S.)  Inc..  6084.  190.34 
Selkirk  Cogen  Partners.  LP..  8350 
Trading  &  Transportation  Management.  Inc., 

22377 
Transco  Energy  Marketing  Co..  8350 
Union  Gas  Ltd..  105 
\   Union  Pacific  Fuels.  Inc..  447 
Wasatch  Oil  &  Gas  Corp..  16469 
Western  Gas  Resources.  Inc..  28603 
Wickford  Energy  Marketing.  L.C.,  10582 
OccuFBtional  radiation  protection  impiementation 

guides,  availability,  28599 
Organization,  functions,  and  authority  delegations: 
Accelerated  directives  reduction;  contractor 

operations,  19243 
Nevada  Operations  Office;  public  reading  room 
relocation.  18806  ^ 

Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Bioremediation  of  containinated  grouttdwater, 
J         etc.,  29580 
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Fiber  optic  mounted  laser  driven  flyer  plates. 

etc.. ;  578 
High  inten  sity  x-ray  source  using  liquid  gallium 

target,  3847 
Industrial  Filter  &  Pump  Manufacturing  Co., 

2744 
Molecular  Structure  Corp..  29581 
Powerplant  a  id  industrial  fiiel  use;  new  electric 
powerplmt  coal  capability: 
Self-certifi  ;ation  Tilings — 

Brookly »  Navy  Yard  Cogeneration  Partners. 

L.P..  5918 
Brownsville  Public  Utilities  Board,  441 1 
Houston  Lighting  &  Power  Co..  106 
Longvieiv  Fibre  Co..  106 
Tenaska  IV  Texas  Partners.  Ltd..  106 
Privacy  Act; 

Systems  ol  records.  26419.  26421.  33510 
Public  Utility  Regulatory  Policies  Act: 
Gas  and  electric  utilities  covered  in  1995;  list, 
2586  1 
Recommendations  by  Defense  Nuclear  Facilities 
Safety  E  oard: 
Safety  rule  s.  orders,  and  other  requirements; 
integration.  31456 
Seymour  Spcrialty  Wire  Site.  CT;  radiological 

conditioti  certification.  4612 
Spent  nucleal  fuel  management  cost  evaluation 

repon.  ^ailability.  190.30 
Spent  nucleai  fuel  or  high-level  radioactive  waste; 
safe  transportation  and  emergency  response 
training;]  technical  assistance  and  funding,  99, 
13715 

Energy  E^ciency  and  Renewable 
Enerty  Office 

RULES       j 
Energy  consorvation: 
Low-incorfe  persons;  weatherization  assistance 
progrlm.  29469 
Federal  energy  management  and  planning 
prograi 
Energy  sa>|ings  performance  contracts  for 
existing  Federally  owned  buildings; 
ntethdds  and  procedures.  18326 
Correction.  19343 

PROPOSED  RULES 

Consumer  products;  energy  conservation  program: 
Clothes  wa  shers;  temperature  selection  lockout 

test  pi  ocedure.  27442  • 

Clothes  wi  shers,  dryers,  and  dishwashers.  5880. 
18782 
Reporting  requirements.  15330 
Commercii  il  and  industrial  electric  motors;  test 
proce(  lures,  labeling,  and  certification 
reporting.  27051 
Fluoresceni  lamp  ballasts,  television  sets,  and 

electri  c  water  heaters,  5880 
Fumacev'b  ailers,  vented  home  heating 
equipi  nent.  and  pool  heaters;  test 
proce(  lures,  4348 
Television  sets,  32627 

Water  heal  :rs,  kitchen  ranges,  ovens,  microwave 
ovens  and  clothes  washers;  test 
procedures,  15330 
Energy  conse  rvation: 
Alternative  fueled  vehicle  acquisition 

requirements;  implementation,  10970, 
30795 
Correction,  19544 
Alternative  fuel  transportation  program;  State 

and  kcal  incentives,  15020  15026 
Low-incon  <e  persons;  weatherization  assistaiKC 
progri  m,  4480 
NOTICES 

Appliance  an  1  equipment  energy  efficiency 
standard  >;  voluntary  program  evaluation 
criteria; 
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Luminaires;  evaluation  critera  and  energy 
efficiency  information,  31456 
Committees;  establishment,  renewal,  termination, 
etc.: 
Federal  Interagency  Energy  Policy  Conunittee, 
/        16126 
Consumer  products;  energy  conservation  program: 
Representative  average  unit  costs  of  energy. 
1773,3948 
Consumer  product  test  procefdures;  waiver 
petitiq^s:  ^ 

Kool-Fire,  11%7 
Miele  Appliance  Inc.,  9330 
York  International,  100 
Federal  energy  management  and  planning 
programs: 
Qualified  contractor  list  and  qualifications 
questionnaire.  26878 
Meetirt55*-  ".      ^ 

Appliance  and  equipment  energy  efficiency 
standards — 
Commercial  office  equipment  energy 

efficiency  information  evaluation  criteria. 
.  10379.  12551  >. 

Appliance  and  equipment  energy  efficiency  and 
water  !^ta.idards: 
Consumer  plumbing  products  voluntary 
replacement.  State  and  local  incentive 
programs.  .  46 1 4 
Demonstration  and  Commercial  Application  of 
Renewable  Energy  and  Energy  Efficiency 
Advisory  Committee.  4410.  4905.  29837 
Electric  motor  systems  market  transformation 
strategies;  motor  challenge  roundtable, 
13138 
Federal  energy  management  programs;  energy 
efficiency  and  water  conservation  at 
Federal  facilities;  workshops,  15552 
Fluorescent  lamp  ballasts;  engineering  analysis  < 
for  energy  conservation  standards; 
workshop.  12552 
Stale  Energy  Advisory  Board.  9830.  30861 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  8647.  11078.  16631.  20985. 
22572.  34236 
Forms;  availability,  etc.: 
Commercial  buildings  energy  consumption 

survey;  building  questionnaire.  4613 
Electricity  generation  monthly  data.  20985 
Electric  power  forms.  34237 
Nuclear  fiiel  data  and  supplement  22573 
Petroleum  supply  reporting  system.  26423 
Solar  thermal  collector  manufacturers  and 
photovoltaic  module/cell  manufacturers 
annual  surveys,  13715 
Meetings: 
American  Statistical  Association  Committee  on 
Energy  Statistics,  16464 

Energy  Research  Office 

NOTICES 

Committees;  establishment,  renewal,  terminatioii, 
etc.: 
Basic  Energy  Sciences  Advisory  Committee, 
2744 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Human  Genome  Program —   ■       , 

Ethical,  legal,  and  social  implications.  1-3433 
Outstanding  junior  investigator  program.  26878 
President's  national  information  infrastructure 
initiative.  4615 


Toroidal  magnetic  confinement  systems; 
innovations.  449 
Meetings:  r' 

High  Energy  Physics  Advisory  Panel,  7048 

Engineers  Corps 

RULES 

Ability  to  pay  provision;  flood  control  cost-sharing 

■Requirements,  5133 
Danger  zones  and  restricted  areas; 
Atlantic  Ocean  south  of  Chesapeake  Bay 

entraj<^VA,  18543 
Boundariffi^otential  navigation  and  chariing 
eTTonll5232  15233 
Engineering  ajd  design: 
Completed  civil  works  structures  and  bridges: 
ins^tion  and  evaluation;  rescission, 
19851 

PROPOSED  RULES 

Danger  zones  and  restricted  areas: 
Atlantic  Ocean  south  of  Chesapeake  Bay 

entrance,  VA,  4134 
Boundaries;  potential  navigation  and  charting, 
errors,  4582 
Real  estate  activities  in  connection  with  civil 
works  projects: 
Fort  Berthold  Reservation  of  Three  Affiliated 
Tribes  at  Lake  Sakakawea  and  Standing 
Rock  Sioux  Tribe  Reservation  at  Lake 
Oahe,  ND  and  SD;  excess  lands,  18069 
Temporary  anchors,  cables,  and  chains  for  floating 
and  semisubmersible  drilling  rigs;  placement 
within  shipping  safety  fairways;  permits, 
21061 
Wetland  delineator  ceriification  program,  13654    ' 

NOTICES 

Base  realignment  and  closure: 
'Surplus  Federal  property — 

Camp  Evans  Facility,  Fprt  Monmouth,  NJ, 

28392 
Hamilton  Army  Airfield,  Novate,  CA,  33793 
Manhattan  Beach  Family  Housing  Area, 

Brooklyn,  NY,  20976,  20977 
Nike  Missile  Battery  80,  East  Hanover,  NJ, 

20977  V 

Vint  Hill  Farms  Station  Military  Reservation, 
VA.  27089    - 
Design-build  instructions  for  military  construction; 

availability,  2951 
Environmental  stkements;  availability^  etc.: 
American  River  watershed  investigation,  CA; 
flood  control  alternatives  and  reanalyzing 
measures,  17341     . 
Cass  County,  ND;  Maple  River  dam  project, 

7759 
Cedar  River  Section  205  Flood  Control  study. 
WA.  28586  ^ 

Central  and  Southern  Florida  project  for  flood 

control  and  other  purposes.  2048 1 
Chignik.  AK;  small  boat  harbor.  9021 
'    Coos  Bay-North  Bend  water  supply  project,  OR, 
16457 
Douglas  and  Saunders  Counties.  NE.  26409 
Duluth-Superior  Harbor,  MN  and  WI;  dredged 

material  placement,  8223  \        ' 

Hampton  Roads.  VA;  Norfolk' yarbor 

navigation  improvements.  4157 
Kennecott  Utah  Copper  Corp.  North  Expansion 
Tailings  Modernization  Project.  IT.  19573 
Lake  Okeechobee.  FL;  flood  control  and  other 

purposes.  32306 
Los  Angeles  County  .CA;  drainage  area  water 

conservation  and  supply  study.  24844 
Lower  Santa  Cniz  Jliver  flood  control  study." 
'  AZ.  16458 


Lower  Snake  River,  WA;  juvenile  salmon 

migration  improvements,  29578 
New  Hanover  and  Brunswick  Counties,  NC; 
Wilmington  Harbor  Channel  widening, 
32306 
Pima  County,  AZ;  Tucson  drainage  area  flood 

control  feasibility  study,  30524 
Playa  Vista,  Los  Angeles  County.  CA;  dredge 

and  fill  activities,  20975 
Rancho  Paios  Verdes,  CA;  shore  protection 

feasibility  study.  15750 
Sacramento  County,  CA;  Morrison  Creek 

drainage  basin;  aggregate  mining,  1 4933 
Saline  County,  IL;  surface  coal  mining 

operation,  16458 
San  Francisco  Bay  to  Stockton,  CA,  Phase  III; 

navigation  channel  deepening,  204S2 
Seven  Oaks  Dam,  CA;  water  conservation  and 

supply  study,  19744  / 

Socorro  County,  NM;  Rio  Grande  iFloodway, 
27089  ) 

Environmental  statements;  notice  ofintent: 
Newark  Bay,  NJ;  confined  dredged  material 
disposal  facility,  28393 
'  Meetings: 

Envirbnmenlal  Advisory  Board,  16630 
Inland  Waterways  Users  Board.  9021.  33793 
Patent  licenses;  non-exclusive,  exclusive,.or 
partially  exclusive: 
Concrete  armor  unit,  25209 
Regulatory  guidance  letters.  1 3703 
Single-family  residential  development;  nationwide 
permits;  aquatic  environment  protection  and 
regulatory  reform,  15440.  161 17 
Wetlaixls  and>other  aquatic  resources;  mitigation 
banks;  establishment,  use.  and  operation; 
Federal  guidaiKe.  12286 

Engraving  and  Printing  Bureau 

NOTICES 

Privacy  Act: 
Systems  of  records.  2808 

Environmental  Protection  Agency 

RULES      ^ 

Acquisition  regulations:        ■ 
Options  use  elimination,  12712 
Technical  amendments,  21993 
Air  pollutants,  hazardous;  national  emission 
standards: 
Chromium  emissions  from  hard  and  decorative 
chromium  electfoplating  and  chromium 
anodizing  tanks,  4948 
Correction,  27598,  3?l  22 
Epoxy  resins  and  non-nylon  polyamides 

production.  12670 
Gasoline  terminals  and  pipeline  breakout 

stations;  correction,  7627,  32912 
Halogenated  solvent  cleaning;  correction,  29484 
Perchloroethylene  emissions  from  dry  cleaning 
facilities — 
Tennessee.  11029 
Secondary  lead  smelters,  new  and  existing, 

32587 
Synthetic  organic  chemical  manufacturing 
industry  and  other  processes  subject  to 
equipment  leaks  negotiated  regulation, 
,      ■    5320,  18020,  18026 
.•Air  pollution;  standards  of  performance  for  new 
stationary  sources: 
Industrial-commercial-institutional  steam 

generating  imits — 
,  Keotucky,  28061 
Air  pollution  control: 
Federal  regulatory  review,  33915 


Ozone  Transport  Commission;  low  emission 
vehicle  program  for  Northeast  Ozone 
Transport  Region,  47 1 2 
Air  pollution  conuol;  new  motor  vehicles  and 
engines: 
Evaporative  emission  enclosure  calibrations; 

CFR  correction,  32612 
Methanol-fueled  riMtor  vehicles  and  engines  and 

petroleum- fueled  motor  vehicles,  34326 
New  non-road  compression-ignition  engines  at 

or  above  37  kilowatts,  18009 
On-board  diagnostic  systems;  compliance  with 
Federal  requirements  by  optional 
compliance  with  revised  California 
requirements,  15242  15247 
Air  programs: 

Ambient  air  quality  standards;  national,  state, 
and  local  air  monitoring  stations,  etc. 
Ozone  monitoring  season  modification; 
Wisconsin,  1 1907 
Stratospheric  ozone  protection — 
Labeling  requirements,  4010 
Motor  vehicle  air  conditioners  servicing, 

21682 
'  Production  and  consumption  of  various 
ozone-depleting  substances^  phascout 
requirements,  24970 
Refrigerant  recycling,  14608 
Refrigerant  recycling;  partial  stay,  7386, 

24676 
Significant  new  alternatives  policy  program. 
3303,3318,31092 
Air  programs;  fjiel  and  fuel  additives: 

Deposit  control  gasoline  additive  staiKlards. 
20232 
Air  progrants;  State  authority  delegations: 

Utah,  13045,  I39>2 
Air  quality  implementation  plans: 

Preparation,  adoption,  and  submittal — 
Gas  dilution  systems  performance  aixl 
accuracy  during  field  test;  verification 
test  method.  28052 
Vehicle  inspection/maintenance  program 
requiretnents;  redesignation  provisions. 
1735 
Volatile  organic  compound  definition;  acetone 
exclusion.  31633 
Transportation  plans,  programs,  and  projects; 
Federal  or  State  implementation  plan 
conformity;  transition  to  control  strategy 
"  period.  7449 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Alabama.  2026  .      . 

Alaska.  8943.  17232,  33727 
Arizona.  18010.  19510.  21440.  22518.  31411 
Arkansas.  12691 

Califomia.  38.  2025,  2523,  4562,  5581,  6401, 
8565,  8948,  8949,  12121,  12451,  15061. 
•  15062.  15241,  15875,  16799,  18750. 
19522.  19673.  20233.  20431,  21045, 
21455,  21702,  27028 
Correction.  7715,  31081,  3«84.  31086 
Colorado,  28055 
Connecticut  et  al.,  2524 
Delaware,  21707 
District  oT  Columbia,  5134,  15483,  21453, 

27889,28339 
Florida,  41,  2688.  8306",  10325       * 
Georgia.  12688 
Idaho.  27891 

Illinois.  40.  5318,  13042,  13631.  13634.  14899, 
J5233,  16801,  16803,  16996,  17229,  21706 
Indiana,  375,  12695,  21717,  22240,  22241, 

31412 
Iowa,  .32601,  31090 
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Kennicky,  7124,  21445.  21713,  27409.  33748. 

31087.  31912 
Kentucky  el  al.,  32466 
Louisiana,  2014,  5861,  13908 
Maine,  2885,  29763.  33351,  33730 
Maryland.  2018 

Massachusetts,  2016,  6027,  12123,  17226 
Michigan,  3346,  12446,  12459,  20644,  28729 
Minnesota,  3544,  21447,  2741 1,  28339,  31088 
Mississippi,  21442,  22287 
■   Missouri.  16806.  22274 
Monuuia.  5313,  15056 
Nebraska,  372 
New  Jersey,  32273 

New  York,  2022  ^"^ 

North  Carolina,  5136,  22283,  22512.  28720 
Ohio,  3760,  5582,  7453,  15053,  15235,  16989. 

21456.22289.31917.33742 
Oregon,  2690.  8563    , 
Pennsylvania.  1738^^881.  8566.  10750.  J7893. 

31081  -^ 

Puerto  Rico.  28333 
South  Carolina.  10323.  12700 
Tennessee.  3352.  7713.  7913.  10504.  22515 
Texas.  5864.  12125.  12438.  12442.  12453. 

16806.  19515.  29484.31915 
Uuh.  22277.  30189.  33745  ' 
Virginia.  21451  '^ — 

Washington.  9778.  12685,  21703,  22285,  28726, 

33734 
West  Virginia,  6022 

Wisconsin,  2881,  3538,  5867,  20643,  22284, 
34170 
Air  quality  planning  purposes;  designation  of 
areas: 
Alabama,  2026 

California.  3771.  20237.  27028 
Rorida.  10325 

Idaho.  25146  t 

Illinois.  13631.  16996  / 

Kentucky.  7124.  33748  ' 

Maine.  33351  ' 

Michigan.  12459 
Minnesota,  28339 
New  Mexico.  30789 
Ohio.  5582.  7453.  21456 
Tennessee.  3352 
Texas.  12453 
Virginia,  13368 
Virginia  et  al.,  3349 
Wisconsin,  13368 
Clean  Air  Act 

Acid  rain  program — 
Continuous  emission  monitoring;  acidic 

deposition  reduction;  technical  revisions, 

26560         -^ 

Nitrogen  oxides  emission  reduction  program, 

18751 
Permits  regulation,  18462 
Permits  regulation  general  provisions  and 
continuous  emission  monitoring  rule 
technical  revisions,  26510 
Sulfur  dioxide  artd  nitrogen  oxide  emissions 
reduction;  opt-in  program,  17100 
Fuel  and  fuel  additives;  highway  di^sel  fiiel  sold 
in  1993  and  later  calendar  years  fiiel 
quality  regulations,  20232 
Fuel  and  fuel  additives;  reformul^ed  and 
conventional  gasoline  ^ 

Ethanol  and  other  renewable  oxygenates; 
partial  withdrawal.  6030 
Reformulated  gasoline  and  anti-dumping 

reports;  electronic  data  interchange  filing; 
first  quarter  batch  .reports  deadline,  32106 
Reformulated  gasoline  program;  ozone 
!    nonattainmeni  area  inclusion — 
■ — "^Wisconsin,  2693 

Wisconsin;  withdrawn,  21724 
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Reformulal  ed  gasoline  program;  temporary  stay, 
opt-in  counties — 
New  Yofk  et  al..  2696 
.State  oper4ing  permits  programs — 
California,  2 1 720,  32603.  32606 
ColoraA .  4563 
Illinois.  12478 
Minnesaia.  31637 
Montana,  2SI43 
Nevada.  1741 

New  McKico.  2527,  8772.  13046 
South  Cirolina.  32913 
South  Dikou.  15066 
Utah.  30ll92 
Wisconsn.  12128 
Wyominj.  3766 
Debarment  ai  d  suspension  (nonprocurement), 

33037,  3  3059 
Drinking  wati  r. 
National  piimary  and  secondary  drinking  water 
regula  ;ions — 
Primary  mforcement  responsibility;  State 

witldrawal,  33658 
Regulate  t-aqd  unregulated  contaminants  and 
synl  hetic  organic  and  inorganic 
chei  nicals;  aiulytical  methods;  technical 
con  ections,  34084 
Grants  and  cc  operative  agreements  to  State  aixl 
local  go\  emments;  uniform  administrative 
requirem  snts  (OMB  A- 102) 
^     Simplified  Kquisition  dollar  theshold  increase, 

19638 
Grants,  State  and  local  assistance: 

Clean  Air  ,  kct;  mBinleiTance  of  effort  (MOE) 
and  c(  St  sharing  requirements;  revisions, 
366 
Tribal  fund  s  reallocation;  technical  amendment. 
2880 
Hazardous  wi  ste: 
Facilities  n  anaging  ash  from  waste-to-energy 
faciliti  k;  point  of  Subtitle  C  jurisdiction 
design  ation.  6666 
Hazardous  waste  management  system;  recycling 

regulaiory  program.  25492 
Identiflcatito  and  listing 

Exclusiais,  31107.  31115 
Identiflcation  and  listing — 
Carbama  le  chemicals  prcd-jciion.  7824, 

191  i5,  25619 
Cement  Liln  dust;  regulatory  determination. 

736) 
Exclusiois,  1744 
Land  dispo  iai  restrictions — 

Universe  I  treatment  standards,  and  treatment 
Stan  dards  for  organic  toxicity 
chai  acteristic  wastes  and  newly  listed 
wasies,  242 
Reportable  quantity  adjustments,  30926 
State  undeijground  storage  tank  program 
approvals — 
Aritansa4.  10331 
Iowa,  li30.  16231 
Massachiisetts,  14371 
North  Dikou.  32469 
South  Dikou.  14334 
Texas,  1«372 
Utah,  12p09 
Testing  anq  monitoring  activities.  3089,  17001 
Treatment,  storage,  and  disposal  facilities — 
Tanks,  surface  impoundments,  and  conuiners; 
organic  air  emission  standards,  26828 
Hazardous  w^ste  program  authorizations; 
.  Arizona.  11356 
Arkansas,  :2110 
Georgia.  2'  790 
Idaho.  18549 
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Kentucky,  2534 
Louisiana.  4380,  18360 
Michigan.  3095 
Mississippi,  28539 
Nevada,  18358 
New  Mexico,  20238,  32113 
New  Yorii,  33753 
Oklahoma,  2699 
Oregon,  31642 
Tennessee.  22524 
Municipal  solid  waste  landflll  faciKties:  corporate 
owners  and  operators: 
Financial  assurance  criteria,  1 7649 
Pesticide  programs: 
Federal  regulatory  review,  32094 
Worker  protection  standards — 
Crop  advisors;  exemption,  21948 
Early-entry  prohibition;  addition  of  Ubki  of 

exception  decisions,  21953 
Training  grace  period  and  phase-in  period 
associated  with  grace  period,  21944 
Pesticides;  tolerances  in  food,  animal  feeds,  and 
raw  agricultural  commodities: 
1 ,4-Dimethylnaphthalene,  7456 
2-[  1 -(Ethoxy  imino)butyl]-5-[2- 

(ethylthio)propyl)-3-hydroxy-2-cyclohcxcn- 

1-one,  27417 
3,5-Bis(6-isocyanatohexyl)-2H- 1 ,3,5-oxadiazine- 

2,4,6-(3H,5H)-trione,  polymer  with 

diethylenetriamine,  12705 
3,5-Dichloro-N-(  1 , 1  -dimethyl-2- 

propynyObenzamide,  4862 
Acetic  acid  ethenyl  ester,  polymer  with  ethenol 

and  (a)-2-propenyl-(w)-hydroxypoly(oxy- 

1.2-ethanediyl),  27415 
Acrylamide-potassium  aery  late-acrylic  acid 

copolymer,  crosslinked,  978 1 
Alachlor,  28344 
Amitraz,  12703 

Avermectin  Bl  and  delU-8,9-isomer,  13914 
Bacillus  thuringiensis  CrylllA  delu-endotoxin, 

etc.,  21725 
Beauveria  bassiana  strain  GHA,  15486,  18546 
Benzoic  acid.  28345 
Bromoxynil.  27414 
Candida  oleophila  isolate  1-182  use  as  biological 

herbicide.  11032 
Carbofuran,  9780 
Chlorpyrifos.  15488 
Clethodim.  33358 
Clofentezine.  12707 
Crop  groups  revision,  26626 
Cyfluthrin,  28353,  33355,  33360 
Difenoconazole.  28347 
Diflubenzuron.  24785 
Diphenylamine.  31255 
D-limonene.  dihydro-5-pentyl-2(3H)-fiiranone, 

etc..  16052 
FD&C  Yellow  No.  6  Aluminum  Lake.  etc.. 

6032 
Fenarimol.  33353 
Fenbuconazole.  1 1029 
.,  Fenbuconzaole.  27419 

Glufosinate  ammonium.  3546 
Hexazinone.  26361 
Imazethapyr.  4091.31253 
Imidacloprid.  9783.  12704.  18547,  24782 
Imidacloprid;  correction,  378 
Isopropyl  myrisute,  15069    ^ 
Lambda-cyhalothrin,  15683 
Methyl  anthranilale,  20432 
Metolachlor,  21733 
Myclobuianil.  21728,21736 
Oleyl  alcohol.  31252 
Paraquat.  7457,  27421 
Pcrmethrin,  etc.,  9783 


Poly-D-glucosamine  (chitosan),  19523 
Prometryn,  20433 
Propionic  acid,  7458 
Prosulfuron,  24788 
Pseudomonas  syringae,  1 2702 
Sethoxydim,  4097,  18543,  28351 
Sodium  5-nitroguaiacolate,  sodium  o- 
niuophenolate.  and  sodium  p- 
nitrophenolate,  4095 
Sodium  chlorate,  4861 
Tebuconazole,  28348 
Thiodicarb,  24784 

Tolerance  processing  fees,  increase,  26360 
Triasulfuron,  21734 
JTiiclopyr,  4093 

Urea-formaldehyde  copolymer,  2 1 73 1 
Radiation  protection  programs: 
Inactive  uranium  F>rocessing  sites;  groundwater 
standards;  remedial  actions,  2854 
Reporting  and  recordkeeping  requirements,  28052. 
34169 
Conection,  33462,  29954 
Reporting  and  recordkeeping  requirements;  CFR 

conwrtion,  10029 
Solid  wastes: 
Products  conuining  recovered  materials; 
comprehensive  procurement  guideline, 
21370 
Solid  wastes,  hazardous  waste,  oil  discharges,  and 
Superfund  program;  Federal  regulatory 
review,  33912 
Superfund  program: 
National  oil  and  hazardous  substances 
contingency  plan — 
CERCLIS  defmition  change,  16053 
National  priorities  list  update,  4568,  8570. 
14645,  15247,  15489,  16808,  17004, 
19525,  20330,  21047,  27041,  27696. 
27896.  31414.  333'>2 
Sites  deletion;  policy  sutement,  14641 
Toxic  chemical  release  reporting;  community 
right-to- know — 
Abamectin.  etc.;  technical  amendment,  1 3047 
Acetone.  31643 
Ammonia,  etc..  34172 
Butyl  benzyl  phthalate,  9299 
Copper  phthalocyanine  compounds.  18361 
Sulfuric  acid.  34182 
Toxic  substances: 

Asbestos-containing  materials  in  schools — 

Sute  waiver  requests.  1 8364 
Asbestos  model  accrediution  plan,  27697 
Chemical  substances;  deletion  of  chemical 

regulations;  technical  amendments.  31917 
Chemical  substances  manufactured  in  quantities 
of  1,000  kilograms  or  less  per  year, 
premanufacture  notification  exemption, 
16336 
Polymers;  premanufacture  notification 

exemptions,  16316 
Premanufacture  notification  regulations — 
Revisions,  16298 
Seminar,  17005 
Significant  new  uses — 

I  H,3H,5H-oxazolo  [3,4-c]  oxazole,  dihydio- 

7a-methyl,  26690 
2-Propenoic  acid,  2-methyl-,2I3-(2H- 

benzotriazol-2-yl)-4-hydroxyphenyllethyl 
.^     ester,  etc.,  30468 
&ipedited  process  for  issuing  significant  new 

use  rules,  1 63 1 1 
Organotin  lithium  compound,  29992 
Pentaerythritol,  mixed  esters  with  carboxylic  , 

acid,  28063 
Propanol,  etc.,  1 1033 
Substituted  ethylenediamine,  methyl;  sulfate 

quatemized,  28064  > 

Substituted  triazine  isoc^anurate,  28064 


Testing  requiremeiits — 
Acetone,  etc.,  4516 
Glycidyl  methacrylate,  5 1 38 
Neurotoxicity;  revocation,  4514 
Tertiary-amyl  methyl  ether.  14910 
Water  pollution  control: 
Clean  Water  Act—      ' 
Pollutant  analysis;  test  procedures  guidelines, 
17160 
Great  Lakes  System;  water  quality  guidance, 

15366 
National  pollutant  discharge  elimination 
system — 
Storm  water  discharges  permits,  17950, 
19464 
Ocean  dumping;  site  designations — 

Atlantic  C^an  offshore  Fort  Pierce,  FL,  2699 
Gulf  of  Mexico  offshore  Tampa,  FL,  25147 
Water  quality  standards;  priority  toxic 
pollutants,  numeric  criteria;  Sute 
.    compliance — 
Metals  criteria,  NTR  states;  administrative 

suy  of  effectiveness,  22228 
Meuls  criteria  revision,  22229 
Water  quality  standards — 
Sacramento  River,  San  Joaquin  River,  and 
San  Francisco  Bay  and  Delta,  CA; 
surface  waters;  protection  criteria,  4664 
Water  programs: 

Federal  regulatory  review,  33926 

PROPOSED  RULES 

Acquisition  regulations: 

Cost-plus-award  fee  contracts,  5888,  10535 
Air  pollutants,  hazardous;  national  emission 
standards: 
Butyl  rubber  production,  etc.,  30801 
Marine  tank  vessel  loading  and  unloading 

operations,  12723 
Maximum  achievable  control  technology; 

streamlined  development;  comment  request. 
16088 
Polymers  and  resins  1  rule;  test  methods.  .30817 
Polymers  and  resins  production  facilities,  1609^) 
Printing  and  publishing  industry  operations, 
13664 
Correction,  16920 
Secondary  lead  smelters;  PVC  in  feedstock, 

19556 
Synthetic  organic  chemical  manufacturing 
industry  and  other  processes  subject  to 
equipment  leaks  negotiated  regulation, 
18071,  18078 
Wood  furniture  manufacturing  operations,  98 1 2 
Air  pollution;  standards  of  performance  for  new 
sutionary  sources: 
Medical  waste  incinerators,  10654,  13937 
Polychlorinated  dibenzo-p-dioxins,  etc. 

(Appendix  A,  test  method  23),  28378 
Ultraviolet  radiation-cured  coatings,  2369 
Air  pollution  control;  new  motor  vehicles  and 
engines: 
Gasoline  spark-ignition  and  diesel  compression- 
ignition  marine  engines;  emission 
standards,  4878, 
Motor  vehicle  emissions  Federal  test  procedure 

revisions,  7404,  17509,  27468 
Small  Non-Rea4  Engines  Emissions  Control 
■    Negotiated  Rulemaking  Advisory 

Committee — 
Meetings,  418,  7931,  10819,  17288,  20934, 
30506,  32639 
Urban  buses-(1993  and  earlier)  retrofit/rebuild 
requirements;  equipment  certification, 
12185 


Air  programs: 
Ambient  air  quality  standards,  national — 
Sulfur  oxides  (sulfur  dioxide),  12492.  13663, 

17509 
Volatile  organic  compounds  (VOC)  emissions 
study;  consumer  and  commercial 
products;  regulation  schedule, ,  15264 
Chemical  accident  release  prevention;  risk 

management  programs,  1 3526 
Outer  Continental  Shelf  regulations — 
California,  3603,  17748,  31 128 
Florida,  18787 
Pulp,  paper,  and  paperboard  industries;  effluent 
limiutions  guidelines,  pretreatment 
'standards,  and  new  source  performance 
standards,  98 1 3 
Stratospheric  ozone  protection — 

Leak  repair  requirements  for  industrial 

process  refrigeration  systems,  3992 
Production  and  consumption  of  various 
ozene-depleting  substances;  phaseout 
requirements;  transhipment  provision, 
25010 
Refrigerant  recycling,  1461 1 
Refrigerant  recycling;  partial  sUy,  7390 
Significant  new  alternatives  policy  prc)gram; 
suy  extension,  21490 
Air  programs;  Sute  authority  delegations: 
Nebraska,  16829 
Utah,  13088;  13938 
Air  quality  implemenution  plans:         < 
Preparation,  adoption,  and  submitui — 
Motor  vehicle  inspection/maintenance 

program  requirements;  amendments,^^ 
20934  , 

Vehicle  inspection/maintenance  prograaj_y^ 
requirements;  amendments,  26710 
Sulfur  oxides  (sulfur  dioxide);  significant  harm 
levels,  12492 
Air  quality  implemenution  plans;  approval  and 
promulgation;  various  Sutes: 
Alabama,  2067 
Alaska,  8993,  17289,  33781 
Arizona,  21487.  22540,  31433 
Arkansas,  12722 

Califomia,  86,  2367,  2563,  3794,  6049,  6467, 
*     7931,  8994,  10819,  12180,  12520,  15104. 
15271,  15891,  16823,  19554,  19701. 
20066,21063,31127 
Colorado,  15269 
Delaware,  217«0 

District  of  Columbia,  15527.  21489.  27944 
Florida.  88.  2717.  10341 
Georgia.  12722 
Idaho.  27944 

Illinois.  87.  88.  5345.  6687.  10823,  14920, 
15271,  16823,  16824,  17034,  17289. 
21780,26858 
Illinois  «tal.,  12180 
.    Indiana,  2568,  2718,  16591.  21780 
Iowa.  32639.31128 
Kentucky.  5881,  7154.  21488.  24813.  27463, 

31128,31933 
Kentucky  et  al.,  32477 
Louisiana.  13937 
Maine.  29809.  33779 
Maryland.  2067 

Massachusetts.  2067.  6052.  9810.  12184.  17288 
Michigan.  28773 
M'innesou.  3602.  21488.  27464.  28377.  28557. 

31127 
Mississippi.  21487.  22336 
Missouri.  16824.  22334 
Montana.  5345.  15104 
Nebraska.  418 
Nevada.  21781 
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New  Jersey.  32292 

New  York.  2066.  27464 

North  Carolina.  5155.  19197.  22335,  22540, 

28772 
Ohio,  3361,  14708.  15104.  15270,  17034, 
21490,  22336,  33781,  31433,  31934 
Oregon,  2717 

Pennsylvania.  2912,  8612,  18385,  27945 
South  Carolina,  10340,  12722 
Tennessee.  7742.  7934.  10533.  22541 
Texas.  12185.  12519.  12520.  16829.  31934 
Utah.  22335.  33782.  30217 
Virginia.  17746.  21489 
Washington,  9802.  12721.  21783,  22335 
West  Virginia,  605 1 

Wisconsin,  2565,  3602,  5881.  33779,  34198 
Air  quality  planning  purposes;  designation  of 

areas: 
Arizona,  30046 
Florida,  88,  I034( 
Idaho.  2719 
Illinois.  17034 
Maine.  9813 
Minnesota.  28377 
New  Mexico,  17756 
North  Carolina,  19197 
Ohio,  21490,  31433 
Texas,  12519 
Virginia  el  al..  3366 
Clean  Air  Act: 

Acid  rain  program — 

Nitrogen  oxides  emission  reduction  program, 
18792 

Permits  regulation.  1 8472 

Permits  regulation  and  continuous  emission 
monitoring.  26559 
Enhanced  monitoring  program.  5344 

Public  meeting.  27943 
Federal  operating  permits  program.  20804. 

27945 
Fuel  and  fuel  additives;  deposit  control  gasoline 

additive  standards,  8341 
Hazardous  air  pollutants;  constructed. 

reconstructed,  or  modified  major  sources; 
interpretive  notice,  8333 
Reformulated  gasoline  program;  opt-out 
requests — 

New  Yoricetal.,  31269 
Sute  Operating  permits  programs — 

California.  26013.  29809.  326.39 

Disuict  of  Columbia.  14921 

Florida.  32292 

Indiana.  27064 

Iowa.  20465 

Louisiana.  17750 

Montana.  8335 

Nebraska.  5883.  12521 

Nevada.  13683 

New  Mexico.  2570 

North  Dakou.  20941 

Ohio.  18790 

Oklahoma.  13088.20465 

Rule  revisions.  2569 

South  Carolina.  4583 

South  Dakou.  2917 

Texas.  30037 

Utah.  15105 
Transportation  conformity  rule  ameiximenis; 
transition  to  control  strategy  period.  7508 
Hazardous  waste: 
Federal  Facility  Compliance  Act;  administrative 
enforcement  actions;  technical  revision. 
15208 
Identification  and  listing — 

Dye  and  pigment  pfxxluction.  7513.  I252S 

Exclusions.  6054 
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Land  disp  tsal  restrictions 

wastewaters,  carbamate  and 
•g  anobromine  wastes,  and  spent 
iners  (Phase  III).  11702 
ipal  solid  waste  disposal  facilities; 
condiionally  exempt  small  quantity 
genet  itor  wastes  disposal  standards.  30964 
Slag  residi  les  management  and  use  standards. 

1005 
State  underground 


storage  tank  program 
Connectcut.  26859 
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Acephate 
Acetic 

and 

1.2 
Alachlor 
Amitraz. 
Bromoxy 
Burkhold^a 
Chlorpyrifo: 
Clethodi 
Cyfluthrir , 
Defmition  > 
Summc  • 
Difenocor  azole.  I 
Dimethoa  e. 
[>-limone4e, 

etc 
Fenarimal 

banai  las 
Folpet.  85 
Hexazinoi  e 
Imazethai:  y: 
Imidaclop  id 
Isopropy 

Lambda-c  ^halothrin 
Methyl  ar  ihran 
MetolachI  jr 
Oleyl  alcqhol 
Oryzalin. 
Paraquat. 


2746  5 


24 


'.  Fungicide,  and  Rodenticide 
cpntainer  and  containment  standards 
etc..  3796 
standards — 
Agriculjural  pesticides;  exceptions  to  early 
enl  7  restrictions;  irrigation  activities. 
28:  0 
Crop  ad  visor  requirements  and  training 

rec  uirements  for  agricultural  workers  and 
pe!  licide  handlers;  notification  to 
Ag  riculiure  Secretary.  18555 
isors;  exemption,  2826 

restrictions;  irrigation  activities. 
t60 
restricted  enn^  intervals;  policy 
staement.  21965 

restricted  entry  intervals  for 
pesticides;  policy.  2848 

entry  intervals  for  limited  contact 
2842.  21955 
grace  period  and  phase-in  period 
iated  with  grace  period.  2820 
tolerances  in  food,  animal  feeds,  and 
agr  cultural  commodities:        « 

imino)butyll-5-(2-ethylthio)propyl]- 
■oxy-2-cyclohexen-l-one  .  1.3941 
socyanatohexyl)-2H- 1 .3,5-oxadiazine- 
3H.5H)-lrione.  polymer  with 

netriamine.  2921 
etc..  .^607.  21786 
ethenyl  ester,  polymer  with  ethenol 
2-propenyl-(w)-hydroxypoly(oxy- 
e|hanediyl).  15111 

8558 
}797 
161 II 

(Pseudomonas)  cepacia.  30048 
s.  7509 
32643 
18562 

and  interpretations,  etc. — 
squash,  20470 
8555 
32640 

dihydro-5-pcntyl-2(3H)-furanone, 
?511 

fungicide  residues  in  or  on  imp>oned 
20471 


1511.3,  .33386 
15109 
9815 
myrisiaie.  6052 
20946 
9816 


}6\ 

1 


ilate. 
8612 
.  18557 
1 


3939 


Poly(phei^lhexylurea),  cross-linked,  21784 
Polymeth;  lene  polypheny  I  isocyanaie.  etc.. 


Potassium  oleate.  etc..  19SS6 
Prometryn,  8615 
Sethoxydim.,  18560 
Sodium  propionate,  etc.,  33383 
Tralomethrin,  248 1 5 
Triasulftiron,  13938 
Urea-formaldehyde  copolymer.  5155 
Public  information: 
Senior  environmental  employment  program; 
confidentiality  of  business  information. 
4877 
Radiation  protection  programs: 
Spent  nuclear  fuel,  high-level  and  transuranic 
radioactive  wastes  management  and 
disposal;  waste  isolation  pilot  plant 
compliance,  5766 
Hearings,  11060 
Regulatory  agenda,  23928 
Solid  wastes: 
Land  disposal  restrictions — 
Decharacterized  wastewaters,  carbamate  and 
organobromine  wastes,  and  spent 
potliners  (Phase  111),  11702 
Superfund  program: 
National  oil  and  hazardous  substances 
contingency  plan — 
National  priorities  list  update.  422.  3189. 
7934,  8212,  8616.  13944,  15273,  15737, 
1 8565,  1 9203,  20473,  2 1 49 1 .  2 1 786, 
'      29814,31440 
Toxic  chemical  release  reporting;  community 
right-to- know — 
Ammonia,  etc.,  16830 
Monosodium  methanearsonate,  etc.,  19702 
Toxic  substances: 

Poly  chlorinated  biphenyls  (PCBs) — 
Disposal;  hearing,  13095,  17510 
Manufacturing,  processing,  and  distribution; 
commerce  exemptions  and  use 
authorizations;  hearing,  7742 
Premanufacture  notification  and  exemptions — 

Technical  workshops,  10053 
Significant  new  uses — 

1 .3-Propanediamine.N.N  "- 1 .2-elhanediylbis- 

. polymer,  etc..  28075 
Organotin  lithium  compound,  30050 
Testing  requirements — 

1 , 1  -dichloroethane.  etc..  1 8079 
Water  pollution;  effluent  guidelines  for  point 
source  categories: 
Centralized  waste  treatment,  5464 
Metal  products  and  machinery,  28210 
Oil  and  gas  extraction,  9428 
Pesticide  chemicals;  formulation,  packaging  and 
repackaging,  and  prttrealment  standards, 
.30217 
Pharmaceutical  manufacturing  industry; 

limitations  and  standards  for  discharge  of 
pollutants,  21592 
Water  pollution  control: 
Ocean  dumping — 
Comparision  of  dredged  material  to  reference 
sediment.  419 
Clean  Water  Act — 

Alternate  test  procedures  for  determination  of 
total  kneldahl  nitrogen  in  wastewater, 
26600 
State  permitting  programs;  Stale  law 
challenge  requirement;  approval  or 
,  denial  of  Section  402  permits.  14588 
National  pollutant  discharge  elimination 
system — 
Storm  water  discharges  permits,  1 7958 
Ocean  dumping;  site  designations — 
Atlantic  Ocean  over  Charleston,  SC,  25192 
Gulf  of  Mexico  offshore  Tampa,  FL,  3186 
Humboldt  Bay,  CA.  19872 


Water  programs: 
F^ilp,  paper,  and  paperboard  industries;  effluent 
limitations  guidelines,  pretreatment 
standards,  and  new  source  performance 
standards.  9813 

NOTICES 

Agency  information  collection  activities  under 
0MB  review,  107,  450,  1775,  2597,  2960, 
5680.  5918.  7%  1.  9835,  10582,  10848, 
11083,  12763,  13155,  15289,  15563,  15564, 
1591.3,  16644,  16873,  17060,  18099,  19046, 
19579.  20083.  20269.  22062.  24630.  24631. 
25907.  32670.  32956,  33410,  33801,  34242- 
34244,  29587-29590,  31 153,  31300,  31714, 
32010,  32154.  32155.  32313 
Air  pollution  control: 
Clean  Air  Act  grants — 

California.  8376 
Northeast  Ozone  Transport  Region  stage  II 
comparability  study;  availability.  4412 
Air  pollution  control;  new  motor  vehicles  and 
engines: 
California  State  nonroad  engine  and  equipment 
pollution  control  standards;  hearing,  32314 
Urban  buses  (1993  and  earlier  model  years); 
retrofit/rebuild  requirements;  equipment 
certification — 
Cummins  Engine  Co..  Inc.,  32316 
Detroit  Diesel  Corp.,  29590 
Engelhard  Corp.,  28402 
Air  programs: 

Ambient  air  monitoring  reference  and  equivalent 
methods — 
Advanced  Pollution  Instrumentation,  Inc.; 
Model  lOOA  Fluorescent  Sulfur  Dioxide 
Analyzer,  2386 
Advanced  Pollution  Instrumentation,  Inc. 
Model  lOOA  Sulfur  Dioxide  Analyzer. 
17061 
Environnement  S.A.  Model  0341 M  UV 
Absorption  Ozone  Analyzer,  30535 
Environnement  S.A.  Model  AC3 1 M  Nitrogen 

Oxides  Analyzer.  5919 
Opsis  Model  AR  500  System.  21518 
Ambient  air  quality  standards,  national — 
Ozone;  scientific  and  technical  information 
assessment,  20084 
Air  quality  criteria: 

Particulate  matter,  document  availability,  20085 
Air  quality  implementation  plans: 
State  implementation  plans;  EPA  authority  to 
issue  conformity  requirements  for  NOx 
emissions;  proposed  stipulation,  32670 
Border  Environment  Cooperation  Commission; 
project  submission  guidelines  and  project 
certification  criteria;  availability,  30866 
Clean  Air  Act: 

Acid  rain  provisions — 
Core  rules  litigation;  proposed  settlementsT 

3865,  26881 
Deposition  standard  feasibility  study,  13434 
Nitrogen  oxides  compliance  plans,  705 1 
Process  source  opt-in  program;  technical 
background  document;  comment  request, 
30536 
Retired  unit  exemptions,  24850 
Small  diesel  refineries  allowance  allocations 

for  fuel  desulfurization.  14936 
State  exemptions,  24849 
State  permits,  13434,  16127,  16645.  16646. 

18402.  30536 
State  permits  exemptioris,  4413 
Sulfur  dioxide  compliance  plans,  1 8402 
Sulfiir  dioxide  control  program;  transferable 
allowarKes  auctions  and  sales,  7962, 
20086 


-^ 
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Enhanced  monitoring  protocols,  1 3976 
^    Hazardous  air  pollutants,  sources;  initial  list 
categories — 
Asbestos;  delisting,  4624 
Clean  Water  Act: 

Lake  Michigan  lakewide  management  plan. 

22381 
Section  404  permit  program;  dredged  or  fill 
material  discharge — 
New  Jersey.  15913 
Settlement  penalty  policy;  interim  revision, 
22063 
Committees;  establishment,  renewal,  termination, 
etc.; 
Environmental  Policy  and  Technology  National 

Advisory  Council.  28608 
National  Environmental  Education  and  Training 
Foundation.  Inc.,  Board  of  Directors. 
10386,  29847 
Urban  Wet  Weather  Flows  Advisory 
Committee,  21189 
Confidential  business  information  and  data 
transfer.  108.  6088,  10386.  15761.  17785, 
18813.  19250.  19398.  24851.  30083,  31714, 
32318 
Diesel  emissions;  health  assessment  document 
availability;  extension  of  public  cominent 
period.  9835 
Drinking  water 
Public  water  supply  supervision  program — 
Alaska.  28609 

Arkansas  et  al..  7766  _ 

Colorado.  20089 
Delaware.  109 
Florida.  11083 
Hawaii.  7962 
4Bdwna?«377  . 
Iowa.  33802 
Kentucky.  20090 
Maine.  33410 
Massachusetu.  17785 
Michigan.  20269 
Nebraska.  33803 
New  Jersey.  451.  3402 
.     New  York.  451.9836 
Ohio.  15141 

PuertoRico.  3401.  12553 
South  Carolina.  1 1084 
South  Dakota.  15920 
Virgin  Islands.  9837.  15290 
Washington.  9683 
,        Wisconsin.  19049 

Sole  source  aquifier  determinations — 

Massachusetts,  20989       -^ 
Underground  injection  control  program — 
Louisiana.  21809 
Envirofiinental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability.  3208.  4162.  5387. 
6710.  7963.  9332.  10387,  1 1970,  13156, 
14432.  15564,  16647,  17786.  19047. 
19915.22388.25717.26882.27974,    . 
28785.  30536.  31715.  32671^34245 
•     Weekly  receipts.  2|02,  3208.  4162.  5388. 
"■a  67 1 0.  7963.  9333.  1 0387.  1 1 97 1 .  1 3 1 55. 

\      ^  .^32.  15565,  16646,  17786,  19048, 
)      *  1 99 1 6,  2099 1 ,  22389.  257 1 7.  26882. 
^      t.27975.  28785.  30537.  31716.  32671, 
34246 
Carson.  CA  joint  water  pollution  control  plant; 
upgrade  to  full  secondary  treatment.  5389 
Port  Everglades.  FL;  offshore  ocean  dredged  ^ 
material  disposal  site  designation.  5389 
Federal  agency  enviroiunental  justice  in  minority 
and  low-income  populations;  di»fl  s'^tr; 
availability.  6710.  30871  ^ 
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Federal  regulatory  review: 

Reinvention  pilot  programs;  proposals 

solicitation  and  conunent  request,  27282 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Brownfields  economic  redevelopment  pilots. 

9684 
Hunuin  health  risk  assessment  research  program. 

etc..  7766 
Indian  Set-Aside  Program — 
Wastewater  facility  construction  for  Indian 
and  Alaska  native  villages.  1 3434 
Lead-based  paint  professional  authorized  State 
accreditation  and  certification  programs. 
10583 
Lead  poisoning;  disadvantaged  communities' 
disproportionate  exposure  reduction,  etc. — 
Joint  public  agencies/non-profit  organizations 
pilot  program  development  (FY  1995), 
19120 
Multimedia  environmental  justice  through 

pollution  prevention  program,  452 
Pacific  Northwest  ecosystem  management 
I        research  program,  7964 
(socioeconomic  projects  related  to  pollution 
\      prevention.  10388.  21810 
Grants.  State  and  local  assistance: 

Environmental  education  and  training  program. 

11084 
Environmental  justice  community/university 

partnership  program.  14281 
Grantee  performance  evaluation  reports — 
Alabama  et  al..  21809 
Missouri  et  al.,  19250 
Lead-based  paint  abatement  workers;  training 

grants,  18813 
National  Estuary  Program,  2813 
State  water  pollution  control  revolving  fiind 
programs,  2960 
Hazardous  waste: 
Flow  control  and  municipal  solid  waste;  report 

to  Congress,  14937 
Land  disposal  restrictions;  exemptions — 
Chemical  Waste  Management,  Inc.,  8378, 

29592 
Great  Lakes  Chemical  Corp..  7536.  27523 
Steriing  Chemicals,  32673 
Land  disposal  restrictions — 

Disposal  Systems,  Inc.;  underground 
injection,  33411  ^ 

Mineral  processing;  technical  document 

availability,  1 1089 
Vendor  field  analytical  and  characterization 
technologies  system  (Vendor  FACTS) 
database;  invitation  to  participate,  9685 
Waste  analysis  guidance  manual  for  facilities 
that  bum  hazardous  wastes,  1 8402,  22389 
liiventions.  Government-owned;  availability  for 

licensing.  20490 
Label  Review  Manual;  availability.  7539 
Lead-based  paint  interim  controls  and  operation 
and  maintenance;  instruction  manual  for 
abatement  workers  and  maintenance 
personnel;  availability.  28404 
Los  Alamos  National  Laboratory.  NM; 
noncompliance  with  national  emission 
standards  for  hazardous  air  pollutants; 
compliance  agreement  between  EPA  and 
DOE,  29594 
Meetings: 
Air  quality  criteria  for  particulate  matter, 

document  chapters;  peer  review  worlcshops, 
453 
Air  quality  modeling;  conference.  3341 1 
lalysis  of  pollutants  in  tlfe"&nvironmcnt; 

and  trainirig  workshop.  17787 


EPA 

California  State  non-road  engine  and  equipment 

pollution  control  standards;  hearing.  8381 
Clean  Air  Act  Advisory  Committee,  2598, 

9333,12215,21520,22064 
Common  «nsc  initiative — 

Automobile  manufacturing  sector,  2598. 

15763.  19399 
Computers  and  electronics  sector.  1 4938. 

22577 
Electronics  sector,  8384 
Iron  and  sieel  sector.  108.  7052,  125S4. 

15763.  22578.  29594 
Meul  finishing  sector.  108.  7539,  865 «. 

15763.  32674 
Oil  refining  sector,  4619 
Petroleum  refining  sector,  10586,  10848, 

21521,34246 
Printing  sector.  3403.  15763.  21521.  29594 
Drinking  water  program.  10391:  18403.  30538 
Ecological  risk  assessment  issues;  colloquium, 

18099 
Effiuent  Guidelines  Task  Force,  7964 
EmergeiKy  Planning  and  Community  Right-to- 
Kfiow;  reporting  requirements;  public 
meeting  and  issues  paper  availability, 
21190 
Endocrine  disruptors  workshop,  13721 
Environmental  auditing  policy  docket:  open 

mike  session,  3639 
Environmental  Financial  Advisory  Board.  7197, 

10079,  19251 
Environmental  Justice  Interagency  Working 

Group,  109 
Environmental  Policy  and  Technology  National 

Advisory  Council,  13722,  13978,  30871 
Facility  Key  Identifiers  Project;  uniform 

reporting  of  environmental  data.  31300 
Federal  Facilities  Environmental  Restoration 

Dialogue  Committee.  454.  26883 
Federal  radiation  protection  guidance  for 

exposure  of  general  public:  hearings.  5681 
RFRA/Scientific  Advisory  Panel.  32673 
HFRA  Scientific  Advisory  Panel.  4910.  7538 
Good  Neighbor  Environmental  Board.  26031 
Grand  Canyon  Visibility  Transport  Commission. 

2598.5681,  11971.  33412 
Gulf  of  Mexico  Program  Citizfens  Advisory 

Committee.  12554.  28609 
Gulf  of  Mexico  Program  Joint  Issue  and 

Operating  Committees.  28609 
Gulf  of  Mexico  Program  Management 
Committee.  8232.  22578.  31 154 
Gulf  of  Mexico  Program  Technical  Advisory 

Committee.  27524 
Mercury  study  report  to  Congress;  peer-review 

workshop.  3639 
Multi-Agency  Radiation  Site  Investigation 
Manual  Development  Working  Group, 
12555  -^..^^ 

National  Drinking  Water  Advisory  Council, 

21521 
National  Environmental  Education  Advis 

Council.  29595 
National  Environmental  Justice  Advisory 

Council.  30872 
Ozone  Transport  Commission.  10849.  26031 
Permits  Improvement  Team.  22578 
Pesticide  metabolism  testing  guideline; 

workshop.  21813 
Resource  Conservation  and  Recovery  Act 
(RCRA);  targeted  legislative  changes. 
20992.  30299 
Respirable  fibrous  particles,  chronic  inhalation 
toxicity  and  carcinogenicity  testing; 
worksiiop.  19399 
Risk  Assessment  and  Management  Commission. 
8651 


/ 
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EPA 

Saniury  seiicr  overflows;  national  technical 

confertnce.  16648 
Sanitary  sever  overflows  dialogue.  10079 
Soence  Adisory  Board.  2386.  4415.  8233. 
10586.  11971.  15761.  16873.  19048, 
19251.  20491.  26032.  28405.  32674 
Small  Towi  Environmenul  Planning  Task 

Force.  1 1974.  3201 1 
Suie  and  T  ibal  Toxics  Action  Forum 
Coord!  lating  Committee  and  Projects. 
8650.  :  10538 
State  FlFRj  i  Issues  Research  and  Evaluation 

Group,  2748.  20090.  27975.  33418 
U.S.  Cover  iment  Representative  to  North 
Amerii  an  Commission  on  Environn>enial 
Coopc  ation — 
Governmental  Advisory  Committee,  4163 
National  Advisory  Committee.  4163 
Urban  revinlization  and  brownfields;  public 

dialogues.  25908.28610 
Water  and  vastewater  projects;  alternative 

fundm;  approaches.  32318 
Water  qual  ty  based  effluent  limits  below 
quanti  alion  in  absence  of  promulgated 
minim  am  levels;  compliance 
detem  inations.  27729 
Municipal  sol  id  waste  landfill  permit  programs; 
adequac]  determinations: 
Campo  Baiid  of  Mission  Indians,  21 191 
Maryland.  14938 
New  Hamttshire.  8384 
New  York,  13722 
Virgin  Isia  ids.  31717 
Wyoming.  6088.  19251 
Organization,  functions,  and  authority  delegations: 
Labeling  I  niu  EPA-initiated  pesticide  labeling 
chang  rs  coordination;  comment  request. 
2748 
Personal  prot  ;ctive  equipment  violations;  worker 
protectic  n  standard  enforcement  actions 
guidanc(.  18100 
Pesticide,  foe  d.  and  feed  additive  petitions: 
AgrEvo  U:  lA  Co.  et  al..  7539 
American  iemiochemicals  Association  et  al.. 

1612$ 
Ciba-Geig; '  Corp..  6092 
E.I.  DuPoi  t  de  Nemours  &  Co..  Inc..  et  al.. 

3146! 
Gowan  Cc.  et  al.,  21815 
Miles,  Inc  ,  et  al.,  7542 
Monsanto  Co.  et  al..  13978 
Oxyflurorl  en.  4624 
Propargite   19587 
Rohm&  Haas  Co..  17.357 
Troy  Biosiiences,  Inc..  28409 
Valent  U.S.A.  Corp.  et  al.,  27505 
Pesticide  pre  grams: 
Federal  In  iecticide.  Fungicide,  and  Rodenticide 
Act  r  ;quirements  substances  exemptions. 
3866 
policy. 

Dichlor  ^os  (DDVP).  19580 
Aircraft  d  sinsection;  pesticide  products  use; 

police  11093 
Federal  F(  lod.  Drug  and  Cosmetic  Act;  plant 

pesticides  policy.  3866 
National  I  'ood  Processors  Association  et  al.; 

petitijn  to  modify  policy.  31300 
Propoxur.  special  review.  3210 
Special  lo  :al  needs  registrations;  policy 

statement  availability  and  comment  request 
6091 
State  pest  cide  residue  removal  compliance 

progtams.  24855 
Voluntary  reduced-risk  pesticides  initiative 
upd^e;  availability.  13979 
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Worker  protection  standard;  excepcions — 

Chlorothalonil.  30872 
Pesticide  registration,  cancellation.  clCJ 
Asahi  Chemical  Co..  1 3980 
Atroban  Insecticide  Ear  Tag  X  20.  etc..  8651 
Bacillus  thuringiensis  var.  tenebrionis  (B.Lt) 

delu  endotoxin,  4910 
Bear  Country  Products,  13980 
Bentazon  et  al.,  12763 
Bin  Spray,  etc..  16129 
Biospherics  Inc.  et  aJ.,  17354 
Bonide  Lawn  and  Garden  Insect  Control  with 

Diazinon  12  1/2.  etc..  4619.  4621 
Church  &  Dwight  Co..  13981 
Ciba-Geigy  Corp.  et  al..  3209 
Consep.  Inc..  3209 
Dermal  absorption  studies  of  pesticides; 

guideline  availability.  1 .3977 
D-I-1-4.  Inc..  13982 
DowElanco  et  al.,  6091 
E.I.  duPont  de  Nemours  &  Co.  et  al..  33414 
Ethephon,  etc..  27504 
ETOC  Technical  Grade,  etc.,  7541 
FMCCorp..  12765 
Granular  carbofuran.  1 1090 
Green  Light  10%  Sevin  Dust,  etc.,  9837 
Hexadecadienol,  etc.,  4912 
LipaTech  Inc.,  9838,  33415 
Metam  sodium,  5681 
Methomyl,  17354 

Mcvinphos,  17357  .    . 

Miles,  Inc..  17355 
Mocap  lOG.  etc..  19582 
Mocap  5G  Nematicide-Insecticlde.  etc..  19585 
Monsanto  Co..  8657 
Mycogen  Corp..  28406 
Mycotech  Corp..  12766 
Ortho  Citrus  Insect  Spray,  etc..  4621 
Orthomite  insecticidal  soap.  etc..  8655 
Pounce  3.2  EC  insecticide,  etc..  30084 
Prentox  Dursban  IG  Granular  Insecticide  et  al.. 

19583 
Rhone-Poulenc  AG  Co.  et  al..  28407 
Riverdale  Malathion  5.  etc..  21816 
Rphm&  Haas  Co..  17356 
Sandoz  Agro.  Inc..  2750 
Sankyo  Co.  Ltd.  et  al..  33416 
Sevin  Brand  50%  Dust  Base  Carbaryl 

Insecticide  et  al..  24853 
SureCo.  Inc.  et  al..  8656 
.    W.P.  Grace  and  Co.  Conn..  18599       \ 
Pesticides;  emergency  exemptions,  etc.: 
2.4-D,  16130 

Bifenthrin,  2962 
Cymoxanil,  etc..  21814 

Cypennethrin,  etc.,  1 3982 

Fenoxycarb,  491 1 

Fomesafen,  16131 

Lactofen,  16132 

Mancozeb.  1 5 141 

Norflurazon,  etc..  20492 

Oxytetracycline.  16132 

Pirimicaib,  27507 

Propamocarb  hydrochloride,  32319 

Propazine,  2749,  3640,  15142,  19588 

Pyrithiobac-sodium,  16133 

F^thiobac-sodium  herbicide,  4913 
Pesticides;  experimental  use  permits,  etc.: 

Abbott  Laboratories  et  al..  454 

American  Cyanamid  Co.  et  al.,  16134 

Calgene,  Inc.,  11094,24851 

Glufosinate-ammonium,  6093 
Pesticides;  temporary  tolerances: 

Abbott  Laboratories,  33413 

American  Cyanamid  Co.,  3341 3 

E.I.  du  Pont  de  Nemours  &  Co.,  Inc.,  12764 


Fipronil,  26434 
Flutolanil,  27506 
Iprodione,  12765 
Miles  Inc..  24852 
Monsanto  Co..  9839 
Northrup  King  Co.  et  al.,  8658,  13984 
Rhone  Poulenc  Ag  Co.,  2962 
Triclopyr,  24855,  33417 
Triflusulfuron  methyl,  28408 
Privacy  Act: 

Systems  of  records,  28610 
Radiation  protection  for  general  public;  Federal 
agencies  exposure  guidance;  comment  period 
extension.  10080 
Reports;  availability,  etc.: 

Acid  deposition  standard  feasibility  study; 

acquatic  and  terrestial  resources  protection. 
7965 
Aroclor  1016  reference  dose;  technical  review 

woricshop.  18101 
Cancer  risk  assessment  guidelines  issues; 

workshop,  18101 
Chemical  Manufacturing  Association/ 

Environmental  Protection  Agency  boilers 
and  industrial  furnaces  workshop  transcript, 
10587 
Ecological  risk  assessment  issue  paper  reports, 

10080 
Health  risk  assessment,  benchmark  dose 

approach,  18101 
Land  use  in  CERCLA  remedy  selection  process. 

29595 
Paper  products  recovered  materials  advisory 

notice.  14182 
Urban  area  source  research  program; 

preliminary  research  status  report,  1 3434 
Visibility  research;  interim  findings  on  status, 
8659 
Reports,  availability,  etc.: 

Pesticide  assessment  data  reporting  guidelines; 
E.  K.  and  N  requirements;  addenda 
publication,  19589 
Right-to-know  laws  and  pollution  prevention 
requirements.  Federal  compliance;  Federal 
facility  workshops,  10081 
Small  business  compliance  incentives;  interim 

policy,  32675 
Solid  wastes: 
Recovered  materials  advisory  notice; 
availability,  21386 
Superfund;  response  and  remedial  actions, 
proposed  settlements,  etc.: 
American  Petroleum  Institute.  32678 
Aqua-Tech  Environmental.  Inc.  Site.  SC.  26883 
Arkia  Hunnewell  Compressor  Station  Site,  KS, 

11084 
Bell  Landfill  Site,  PA,  5177 
Carrico  Drum  Site,  2%3 
Chemical  Control  Site,  NJ,  455,  456 
Coast  Wood  Preserving  Site,  CA.  7%5 
Culpeper  Wood  Preservers  Site,  VA,  2964 
Flint  Hill  River  Bridge  Drum  Site,  AL,  26883 
Georgia  Transformer  Site,  GA,  281 10 
Hillsdale  Dnim  Site,  LA,  8659 
Jack's  Creek/Sitkin  Smelting  Site,  PA,  7052 
Lead  Battery  Recycler  Site,  OH,  32957 
Liquid  Dynamics,  Inc..  IL,  33418 
Lithium  of  Ubbock  Site.  TX,  3201 1 
Lorentz  Barrel  and  Drum  Site,  CA,  16135, 

20306 
Lowry  Landfill  Site,  CO,  7%5 
MacGillis  &  Gibbs/Bell  Lumber  &  Pole  Site. 

MN.  18814 
Metamora  Landfill  Site.  MI,  10849 
North  Haledon  Site,  NJ,  4624 
North  Indian  Bend  Wash  Site,  AZ,  22064 


Peak  Oil  Site,  FL,  7198 
Performanfce  One,  Inc.  Site,  IL,  22064 
Pelrochenr  Recycling  CotpTEkotek,  Inc.  Site, 

UT,  »400  .    . 

Resource  Services,  Inc.  Site,  MO,  10393 
Rockaway  Borough  Well  Field  Site,  NJ,  1 1974 
Sparks  Solvent  Fuel  Site,  NV.  16136 
Tennessee  Gas  and  Pipeline  Site,  TX,  LA,  and 

MS,  21210 
Tennessee  Gas  Pipeline  Co.  Sites,  TX,  LA,  and 

MS,  26883 
Triangle  Petroleum  Site,  CO,  25215 
Union  Scrap  Iron  &  Metal  Site,  MN,  19254 
Superfund  program: 
Federal  Agency  Hazardous  Waste  Compliance 
Docket;  Federal  facilities,  list  update, 
18474 
Supplemental  environmental  projects  use  in  EPA 

settlements;  policy,  24856 
Toxic  and  hazardous  substances  conUx>I: 
Asbestos — 
National  Directory  of  AHERA  Accredited 
Courses;  availability,  10850.  28410 
Chemical  substance  inventory — 
Removal  of  36  incorrectly  reported  chemical 
substances,  33201 
Chemical  substances  releases  and  detection, 
environmental  media;  clarification  and 
comment,  14756 
Chemical  testing — 

Conditional  exemptions,  16648 
Dau  receipt,  32320,  1775,  19590.  28409 
Petition  receipt,  30538 
Waiver  request,  32957 
Waiver  request  receipt,  7966 
PCB  commercial  storage  or  disposal  approvals; 
public  notice  and  prior  comment 
requirements;  response  to  citizen's  petition, 
28108 
Premanufacture  exemption  approvals,  19254, 

27104,28611,30300 
Premanufacture  notices  receipts,  25798 
Testing  consent  agreement  development — 
1,6-Hexamethylene  discocyanate,  30874 
Alkyl  glycidyl  ethers;  interested  parties 
solicitation  and  meeting,  31 154 
Testing  consent  orders — 

Dimethyl  adipate,  etc..  15143 
Test  marketing  exemption,  24862 
Vendor  information  system  for  innovative 

treatment  technologies;  information  submittal 
invitation,  2599 
Voluntary  environmental  self-policing  and  self- 
disclosure;  policy  statement  and  comment 
request,  16875,  28613 
Water  pollution;  discharge  of  pollutants  (NPDES): 
Offshore  oil  and  gas  operations  on  Outer 
Continental  Shelf  and  State  waters  of 
Alaska,  27508 
Water  pollution;  effluent  guidelines  for  point 
source  categories: 
W.B.  Place  Tannery.  Hartford.  WI;  sulfide 
pretreatment  standards  waiver,  revocation, 
17788 
Water  pollution  control: 
Clean  Water  Act- 
Class  II  administrative  penalty  assessments, 

4627 
State  water  quality  standards;  approval  and 
disapproval  lists  and  individual  control 
strategies;  availability,  15565,  27524 
Marine  sanitation  device  standard;  petitions — 
Massachusetts,  30539 
South  Carolina  et  al..  25215 
National  pollutant  discharge  elimination  system; 
State  programs — 
Florida,  5.390.  25718 
Louisiana,  2j»7,  1 2555 
Texas,  2387,  12555 


Wetlands  and  other  aquatic  resources;  mitigation 
banks;  establishment,  use,  and  operation; 
Federal  guidance,  12286 

Equal  Employment  Opportunity 
Commission 

PROPOSED  RULES 

Regulatory  agenda,  24040 

NOTICES 

Meetings;  Sunshine  Act,  2625,  5760,  12032, 
12823,  17096,  24967,  27151,  30682,  32042 

Executive  Office  of  the  President 

See  Central  Intelligence  Agency 

See  Management  and  Budget  Office 

See  National  Drug  Control  Policy  Office 

See  National  Education  Goals  Panel 

See  Presidential  EXxruments 

See  Science  and  Technology  Policy  Office 

See  Trade  Representative,  Office  of  United  States 

NOTICES 

Meetings: 
Personal  Motor  Vehicle  Greenhouse  Gas 
Reductions  Advisory  Committee,  1 10, 
6531,  11095,22579,33419 

Export  Administration  Bureau 

RULES  ^ 

Export  licensing: 
Beta  test  software;  general  license  G-BETA 

establishment,  18731 
Short  supply  controls  and  monitoring — 
California  erode  oil  exfwrts,  1 5669 

PROPOSED  RULES 

Export  licensing: 
Commerce  control  list — 

Renumbering  of  export  control  classification 
numbers,  25480 
Regulations  simplification,  25268 
Unprocessed  timber  from  non-Federal  public  lands 
in  17  Western  Sutes;  export  ban.  .30030 

NOTICES 

Export  privileges,  actions  affecting: 
Abelairas,  Amancio  J.,  et  al..  31 140 
Amiri,  Reza  Panjtan.  et  al.,  8221 
Bose,  Sidhartha.  et  al.,  32940 
D'Haens,  Joseph  P.M..  14725 
Franco,  Rolando,  29550 
Nandory,  Joseph  Jeno.  15285,  17514 
Teledyne  Industries,  Inc..  66% 
Town  &  Country  Plastics.  Inc.,  27075 
Znamierowski,  Waldemar,  et  al.,  32300 
Meetings: 
Computer  Systems  Technical  Advisory 

Committee,  8628 
Materials  Processing  Equipment  Technical 

Advisory  Committee,  15125 
Materials  Technical  Advisory  Committee,  13118 
President's  Export  Council,  16849,  27956 
Regulations  and  Procedures  Technical  Advisory 

Committee,  10351,  21792,  27271 
Sensors  Technical  Advisory  Committee,  8628, 

25690 
Telecommunications  Equipment  Technical 

Advisory  Committee,  2375 
Transportation  and  Related  EqiCiipment 

Technical  Advisory  Committee,  1 8579 
Trade  Expansion  Act: 
Secretarial  report  on  oil  imports;  summary, 

30514 

Export-Import  Bank 

RULES 

Conflict  of  interests.  17625 


FAA 

Environmental  review  procedures  for  compliance 
with  Executive  Order  12114  (January  4. 
1979);  CFR  part  removed,  %12 

Procedures,  credit  extension,  and  bo8l(.,-«ntry 
procedures;  CFR  parts  renrjoved.  16045 

NOTICES 

AgeiKy  information  collection  activities  under 
OMB  review.  8233.  12556,  22065.  24863 
Meetings: 

Advisory  Committee.  19401.  28613 
Meetings;  Sunshine  Act,  4944 

Family  Support  Administration 

See  Community  Services  Office 
See  Refugee  Resettlement  Office 

Farm  Credit  Administration 

RULES 

Conflict  of  intercsu,  30778 
Farm  credit  system: 
Technical  assistance  and  financially  related 
s^fVfces  and  member  insurance.  34090 
Farm  credit  |sy stems: 

Disclosuic  to  investors  in  systemwide  and 

consolidated  bank  debt  obligations,  2493 
Disclosure  to  shareholders — 
Association  annual  meeting  information 
statement  and  director  positions 
nominating  process,  2001 1.  27684 
Funding  and  fiscal  affairs,  loan  policies  and 
operations,  and  funding  operations — 
Banks  and  associations;  permanent  capital 

components.  325 
Loans  subject  to  bank  approval,  etc.;  outdated 
and  unnecessary  regulations  removed. 
20008.  27401 
Loan  policies  and  operations — 
Collateral  evaluation  requirements,  actions  on 
applications,  review  of  credit  decisions, 
and  releasing  information,  2683 
Personnel  adminisuation — 
Conflict  of  interests,  325 

PROPOSED  RULES  * 

Farm  credit  system: 
Funding  and  fiscal  affairs,  loan  policies  and 
operations,  and  funding  operations — 
Loans  subject  to  bank  approval,  etc..  outdated 
and  unnecessary  regulations  removed, 
2552 
Shareholders;  director  elections.  30470 
Regulatory  agenda.  24266 

NOTICES 

Consolidated  reporting  system  information  release; 

policy  statement.  15921 
Meetings;  Sunshine  Act.  2625,  5459,  7625,  12283, 

18441,  19987,  22606,  24967,  27.374.  30921 
Nondiscrimination  on  basis  of  disability  in 

programs  and  activities;  policy  statement, 

26033 
Receiver  discharge  and  release,  charter 

cancellation,  etc.: 
Federal  Land  Bank  of  Jackson  et  al..  7054 
Regulatory  philosophy;  policy  statement,  26034 

Farm  Credit  System  Insurance 
Corporation 

RULES 

Conflict  of  interests,  .30773 

PROPOSED  RULES 

Regulatory  agenda,  24272 

Federal  Aviation  Administration 

RULES 

Administrative  regulations: 
Certification  services  and  approvals;  fees,  19628 
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FAA 


Air  carriei 
Omni 
of 


bus 


certification  and  operations: 
Transportation  Employee  Testing  Act 
1991  — 
Amid  rug  program  for  personnel  engaged  in 
cified  aviation  activities;  correction, 
;687 
Preen  iployment  alcohol  testing  requirement 
suspension.  24765 
Persons  transporting  passengers  or  cargo  for 
coitipensation  or  hire:  certification  and 
op<  rating  requirements  (SFAR  38-2), 
29153 
Pilot  op  rating  and  experience  requirements. 

2C 
Traffic 


20J58 

i  kn  and  collision  avoidance  system 
(T(  AS  I);  compliance  date  extension.  2497 
Corre  :tion.  3303 

pr  xlucts  and  parts;  certification 
lures: 


Aircraft 
proce^i 
Modific  ition 


32!  77, 
31^30. 

Airbus 

Alexander 

Alexander 

AlliedSi 

AlliedSi, 

AlliedSi, 

B.  Grob 

Beech 

Bell.  21 

Boeing. 


829  5 

13«23. 

20C1 


Bombari  ^er. 

Bracket! 

British 

124)7, 


28 


IMI 


or  replacement  pans  for  sale  for* 
insiiUlation  on  type  certificated  products; 
enhanced  enforcement  policy.  10480 
Airmen  ce  lification: 
Pilots  ai  d  flight  instructors — 

Robinson  R-22  or  R-44  helicopters  operation; 
special  training  and  experience 
r  ;quirements.  1 1 254 
Pilots  in  command;  recent  flight  experieiKe 
req  liremcnt,  34080 
Air  pollutii  m  control: 
Turbine  engine  powered  airplanes;  fiiel  venting 
and  exhaust  emission  requirements; 
ref<  rence  correction,  34076 
Air  traffic  operating  and  flight  rules: 

Afghani  itan;  prohibition  against  certain  flights 
wit  lin  territory  and  airspace  (SFAR  No. 
67)  25980 

Flights  letween  Republic  of  Yugoslavia  (Serbia 
and  Montenegro)  and  U.S.;  prohibition, 
284  76 

Special  risual  flight  rules  (SVFR) — 
Denvi  T  International  Airport.  CO:  new 
airport;  effective  dale.  8166 
Air  traffic  operating  and  flight  rules,  etc.: 
Grand  C  anyon  National  Park;  special  flight 

ruUs  in  vicinity  (SFAR  No.  50-2).  31608 
Noise  ccmpliance  (Stage  3);  airplance  sharing 
agr  «menls;  policy  statement.  1 3627 
Airwonhin  fss  directives: 

Aerospa  iaie.  9616,  10805.  10807.  27'%2,  31065 
Aerospa  lale  et  al.,  27684,  27686 
Airbus.  f564.  i3621.  17990.  19155.  27005. 
31067.31069,  31071,31073. 
31232,  31234 
iMustrie.  1 1619.  25604.  31386 
Schleicher.  22499 
Schleicher  GmbH  <Sc  Co..  29978 
;nal  Aerospace.  16780 
i;nal  Engines.  20189 
1  jnal  Inc..  16782.  19343.  20017.  24762 
Flugzeugbau.  20016 

9621.  10307.  12406.  16366,32585 
'176.25122.25124.27873 
1712,  2005.  2323.  3739,  5566,  8292, 
85.38.9613.9619.  12410.  13618. 
14897.  18981.  19157.  19492. 
3.  20394.  25606.  25983.  27008. 
274)3.  33333.  33336.  33338.  33683,  34107 
12666,20306.  25608 
Aircraft  Co..  Inc..  8286 
Aerospace.  329.  5568.  8294.  8297.  8929. 
1241.3.  13620.  17991.  19344, 
208|87.  26824.  27016 
Canadaii.  11020 
Cessna.  !2496 
Dassault  3 


de  Havilland,  3737,  20889,  31063 

Domier,  15037,  17440 

Eurocopter  Deutschland  GmbH,  19346 

Fairchild,  2495,  15667 

Fokker,  29981,  31626,  31628,  31629,  332. 

8540,  8927,  10801 
General  Electric,  18540 
General  Electric  Co.,  8930,  18729,  25985 
Grob  Luft  Und  Raumfahrt,  33685 
Hamilton  Standard,  1 2663 
Hartzell  Propeller  Inc..  2877.  11615.  27871 
Hiller  Aircraft  Corp.,  30184 
Jetstream,  2493,  8290,  8294,  17987,  17988, 

28035,  28529,  29979,  31628,  32900,  32901 
Jetstream  Aircraft,  Ltd.,  6397 
Lockheed,  327,  336,  17438,  26683,  28715. 

31624 
McCauley,  21979 

McDonnell  Douglas,  4074.  4076,  8542,  8544, 
1 1617.  11623.  15034.  15035.  19158. 
19348.  21041.  21977.  25610,  27018, 
28037,  28524.  28525.  28527,  31387.  32579 
McDonnell  Douglas  et  al..  8284.  8288 
Mooney  Aircraft  Corp..  3 1 240 
Pilatus  Britten- Norman.  12408 
Piper,  28702 
Pratt  &  Whitney,  6654,  10803,  20019.  27020, 

31.388.  33 1 01.. 33683 
Raytheon.  330.  22501 
Raytheon  Corporate  Jets.  1 9350 
Robinson  Helicopter  Co..  1 161 1,  11613,  14619. 

24553.  3.3686.  33688.  31236 
Rolls-Royce  pic.  12411 
Schempp-Hirth.  22498 
Schweizer  et  al..  8283 
Sikorsky.  2561 1 
SocaU.  29982 
Teledyne  Continental  Motors.  10308.  32581. 

31075 
Textron  Lycoming.  11621.  12414.  15864 
Transport  category  airplanes — 

Lavatory  fire  protection;  ""No  Smoking" 
placard  placement.  21429 
Turbomeca  Arriel.  27023 
Twin  Commander  Aircraft  Corp..  32583,  31242 
Univair  Aircraft  Corp..  13624 
Airworthiness  standards: 
Special  conditions —  ?; 

Bell  Helicopter  Textron  model  222U  ' 

helicopter.  26823 
Cessna  550  series  airplane;  modified.  325, 

10482 
Dassault  Aviation  model  Falcon  2000 

airplane.  10483 
General  Electric  models  GE90-75B/-85B/- 

76B  turtwfan  engines.  7112 
Gulfstream  American  Corp.  model  1 159 

airplane.  31384 
Gulfstream  American  Corp.  model  G-IV 

airplane.  10486  \ 

Raytheon  Corporate  Jets.  Inc..  model  Hawker 

800  airplanes.  26357 
Saab  Aircraft  AB  model  Saab  2000  airplane. 

17194 
SIAI  Marchetti  model  S2I  lA  airplane,  34105 
Twin  Commander  model  695  airplanes, 
33332 
Transport  category  airplanes — 
Cabin  interior  materials:  improved 

flammability  standards.  6616.  1 1194, 
13010 
European:  flight  standards  harmonization. 
30744 
Class  B  airspace.  8165,  26594,  33104.  28657 
Class  C  airspace.  5570,  7439,  7441,  7442,  17196, 
27689 


Class  D  airspace,  3536,  3741,  5570,  8164,  10013, 
10488,  11625,  12667,  13900,  15669,  15867, 
16566,  18346,  20021,  21433,  24556,  27874, 
30458,  31630 

Class  E  airspace,  2007,  2008,  2009,  3534,  3535. 
3536,  3537,  4078,  4079,  5570,  6657,  6958- 
6960.  7439,  7441,  7442,  7821,  8164,  9281, 
9282,  9285,  9287,  10014,  1 1625,  12108, 
13626,  14363,  15867,  171%.  17442,  20623, 
21433,  21434,  21700,  24555,  24556.  27405. 
27688.  27689.  27875-27877.  33104,  33105. 
28716.  30458.31631 

Colored  Federal  airways,  7115 

Definitions: 
Public  (Government-owned)  aircraft  exemption 
authority.  5074 
Correction.  12034 

IFR  altitudes.  4373.  13035 

Jet  routes.  24%.  71 16,  8164,  8165,  8166,  16367 

Organization,  functions,  and  authority  delegations: 
Rulemaking  petitions,  12108 

Restricted  areas,  3742,  3743,  15229,  20625,  20626 

Standard  insUMment  approach  procedures,  2(X)9, 
4080,  5572-5575,  6398,  6%l-6%3,  9287, 
9289,  12109.  12110,  1436.3.  14365.  17198. 
17199.  19160,  19162,  20623,  25125.  25127, 
25128,  33689,  33691,  28531,  28532.  30459. 
30460 

VOR  Federal  airways,  338,  5571,  8164,  9283 

PROPOSED  RULES 

Air  carrier  certification  and  operations: 
Airplane  simulators;  advanced  training  program, 
8490 
Correction,  13008 
Commuter  operator  requirements.  16230 
Public  meeting  and  forum.  19007 
Public  meetings,  28765 
Flight  data  recorders;  increased  parameters, 
13862 
Aimnen  certification: 

Medical  standards  and  certification  procedures 
revision  and  medical  certificate  duration; 
meetings.  395 
Air  traffic  operating  and  flight  rules: 
Hawaii:  Stage  2  airplane  operations,  25554 
Correction,  33163 
Air  traffic  operating  and  flight  rules,  etc.: 
Grand  Canyon  National  Park;  extension  of 
special  flight  rules  in  vicinity  (SFAR  No. 
50-2).  18700 
Correction.  27707 
Airworthiness  directives: 

Aerospace  Lighting  Corp..  382 

Aerospatiale,  1 5084 

Airtxjs,  7485,  21470.  22011.  28761.  30471, 

31651 
Airbus  Industrie,  384,  5599,  16813 
Alexander  Schleicher  GmbH  &  Co.,  3579 
AlliedSignal  Engines,  21053.  25869,  26846 
AlliedSignal  Inc.,  31932 
B.  Grob  Flugzeugbau,  2555 
Beech,  7919,  19172.  22013.  27705.  29513 
Boeing.  66.  386.  2033.  2036.  7140.  7143.  7482. 
8591.  8595.  9645.  1 1942.  14233.  16388. 
16392.  16815.  16817.  17030,  19181, 
21054,  21774,  26697,  27054,  27446, 
28763,  29795,  30208,  33373 
Correction,  17385 
Boeing  etal.,  31122 
Bombardier,  9302.  26700 
British  Aerospace.  3581.  19175,  19179.  19188. 
19549.  19551.  1%93.  20458.  20459. 
20461.  20661.  21056.  24587.  24589. 
26702.  .30474 
Canadair.  388 
Construcciones  Aeronauticas.  S.A..  21772 


Dassault,  3583 

de  Havilland,  9647 

Empresa  Brasileira  de  Aeronautica  S.A. 

(EMBRAER).  27056 
Eurocopter  Deutschland  GmbH,  8205 
Fairchild,  9649,  14235,  32628,  31419 
Fokker,  3358,  3585,  1 1944,  1 1945,  14395. 

16390,  19383.  27704.  30476 
General  Dynamics,  31648 
General  Electric  Co.,  9792,  17487 
Glaser-Dirks  Flugzeugbau  GmbH,  3587 
Grob  Luft  Und  Raumfahrt,  3588 
Hamilton,  29797 
HO  AC  AUSTRIA  GmbH,  163% 
International  Aero  Engines;  withdrawn,  27058 
Jetstream,  7920,  7922,  8593,  9304,  9794, 

1 1635,  1 1637,  14237.  29800,  30797.  30798 
Jetstream  Aircraft  Ltd..  18376 
Lcarjet.  14231.  26003 
Lockheed,  7480,  8206,  97%,  20659,  26005 
McDonnell  Douglas,  389,  2041,  2909,  3590, 
7924,  17489,  19185,  26007,  27449.  32926. 
31124,31649  ^ 

Mitsubishi,  19545 
Mooney  Aircraft  Corp.,  18374 
Piper,  4119,  9799,  12714,  19174,  29511 
Raytheon  Corporate  Jets,  3592,  19183 
Robinson  Helicopter  Co.,  27926 
Royal  Inventum  Co.,  32287 
Scheibe  Flugzeugbau  GmbH,  16398 
Socata,  4117 
Stenmie,  16395 

Teledyne  Continental  Motors,  9800 
Teledyne  Continental  Motors  et  al.,  31421 
Textron  Lycoming,  393,  1081 1 
Twin  Conmuuider  Aircraft  Corp..  6045.  6459, 
21471 
Airworthiness  standards: 
Aircraft  engines — 
New  one-engine-inoperative  ratings; 
definitions,  and  type  certification 
standards,  7380 
Windmilling,  rotor  locking,  and  vibration, 
12360 
Rotorcraft;  normal  and  transport  category — 
Research  and  development  initiative  (1998 
FY);  program  identification,  15883 
Special  conditions — 

Cessna  Aircraft  Co.  model  750  (Citation  X) 

airplane.  28547 
Gulfstream  model  V  airplane.  28550.  33366 
Hamilton  Standard  model  568F  propeller. 

4114.  4117 
Israel  Aircraft  Industries  Ltd.  nwdel  Galaxy 

series  airplane.  30019 
Raytheon  Corporate  Jets.  Inc.;  model  hawker 
800  airplanes,  high-intensity  radiated 
fields.  7479 
Saab  model  2000  airplane.  6456 
SIAI  Marchetti  Model  S211A  airplane.  14698 
Transport  category  airplanes — 
Fuel  system  vent  fire  protection.  6632 
Type  III  emergency  exits  (smaller  over-wing 
exits),  improved  access.  5794 
Child  restraint  systems: 
Booster  seats  and  vest-  and  harness-type 

systems,  approval  withdrawn:  and  lap  held 
child  systems;  existing  prohibition 
emphasis,  30690 
Class  B  airspace.  2557,  4946 
Class  C  airspace,  2047,  3108,  3109,  14397,  17284, 

18552,  33152 
Class  D  airspace,  2043,  3777,  4131,  6975,  13931, 
14240,  14238,  15884,  21473,  24592,  24593, 
26385,  27451,  30481,  31423,  33152,  33157 
Class  E  airspace,  3%,  2044,  2045,  2047,  3108, 
3109,  3593,  3595,  35%,  35%,  5601,  6461. 


6686,  6975,  %52,  %53,  10042,  1 1057, 
13931.  14238,  14397,  15723.  15885,  17284, 
18038.  19553.  21473.  24592-24595,  25871, 
26384,  26385,  27451,  27452,  33161,  33162, 
28764,  30027,  30028,  30029,  30478,  30479. 
31424,33157 

Federal  regulatory  review,  6045 

Harmonization  Work  Program;  meeting,  15525 

Jet  routes,  15887,25175 

Noise  standards: 
Program  noise  mitigation  measures;  Federal 
funding  approval  and  eligibility,  14701 

Restricted  areas,  2048,  7718,  28552,  31425,  31426 

Rulemaking  petitions:  summary  and  disposition, 
9302,28069 

VOR  Federal  airways,  6462,  19190,  21776,  33158, 
33159,28551,30480 

NOTICES 

Advisory  circulars:  availability,  etc.: 
Aircraft — 
Accelerated  ETOPS  operational  approval: 
operators  inservice  experience  reduction; 
comment  request.  28643,  32198 
Certification  nuuntenance  requirements,  7618 
Government  operations;  public  aircraft 

definition.  5237 
Govenunent-owned  aircraft  operations: 
definition  of  whether  public  or  civil; 
guidance.  20142 
Small  airplane  certification  compliance 

program.  26468 
Turbine  engine  vibration  survey.  19442 
Turbine  engine  windmilling  and  rotor 
locking.  19442 
Continued  airworthiness  assessments.  27590 
Flight  standards  aviation  safety  inspectors 

outside  U.S.:  schedule  of  charges.  1%33 
Repair  station  internal  evaluation  prognuns, 

17379 
Transport  category  airplanes — 

Flight  test  certification  guide.  3075 1 
Weld  repair  of  aluminum  crankcases  and 
cylinders  of  piston  engines.  9422 
Aircraft  certification: 
Small  airplane  directorate's  research. 

engineering,  and  development  initiatives: 
program  identification  (1998  FY).  21581 
Aircraft  overflights;  effects  on  Grand  Canyon 

National  Park;  public  meeting.  33452 
Airport  noise  compatibility  program: 
Bishop  International  Airport.  Ml.  27802 
Fort  Worth  Alliance  Airport  TX.  12276 
Fon  Worth  Meacham  Airport  TX.  12279 
General  Mitchell  International  Airport  WI, 

21020 
Louisville  International  Airport,  KY,  27803 
McCairan  International  Airport  NV,  17379 
Noise  exposure  map- 
Austin  Straubel  International  Airport  WI, 

9716 
Baltimore/Washington  International  Airpon, 

MD,  1 1 164 
Fort  Lauderdale  Executive  Airport  FL,  1 43 1 5 
Fort  Lauderdale-Hollywood  International. 

Airport  FL.  32200 
Fort  Worth  Spinks  Airport.  TX.  12278 
Greater  Rockford  Airport.  IL.  10139 
Meadows  Field,  CA.  24664 
Southwest  Rorida  International  Airport,  FL, 
34314 
Palm  Beach  International  Airport  FL,  30329 
Palm  Springs  Regional  Airport.  CA,  7618 
Reno/Tahoe  International  Airport,  NV.  33450 
Saipan  International  Airport  MP  (Mariannas 

Protectorate).  18656 
San  Diego  International  Airport.  CA,  1 1 164 


FAA 

San  Diego  International  Airport- Lindbergh 

Field,  CA,  28644 
T.F.  Green  State  Airpoa  RI,  3345 1 
Airport  rales  and  charges:  policy  staicntent  6906 
Airship  design  criteria;  fly-by-light  control 

systems.  9717 
Certification  services  and  approvals  performed 
outside  the  United  States:  schedule  of  user 
fees,  1%33 
Civil  penalty  actions;  Administrator's  decisions 
and  orders:  index  availability.  4454.  19318 
Committees;  establishment  renewal,  termination, 
etc.: 
Aviation  Rulemaking  Advisory  Committee. 
4219-4222.  11165.  15950.  18874.  21582. 
33247 
Environmental  statements:  availability,  etc.: 
Cal  Black  Memorial  Airport  UT.  15320 
Charlotte/Douglas  International  Airport.  NC, 

166% 
Detroit  City  Airport  Ml,  25259 
Miami  International  Airport,  FL,  16695 
Minneapolis-St.  Paul  region,  MN:  long-term  air 

transportation  needs,  27804 
New  Jersey;  aircraft  flight  patterns:  effects  of 

changes,  2805 
Santa  Monica  Municipal  Airpon.  CA.  7618 
Seanle-Tacoma  Iniemational  Airport.  WA. 
20149.26469 
Exemption  petitions,  summary  and  disposition. 
2620.  3289.  3290-3292.  4656.  9422.  9423, 
10629,  12814,  12815,  14052,  15320,  17603. 
18437.  18654.  18655.  19117.  1%I9.  20792. 
25935.26915.28010 
Grants  and  cooperative  agreements:  availability, 
etc.: 
Airport  improvement  program  grant  assurances. 

521 
Explosive  detection  system  demonstration 
project  5757 
Meetings: 

Airbus  Industrie  model  A32I  airplane; 

maximum  passenger  capacity  establishment 
.    without  full-scale  evacuation 
demonstration.  13503 
Aircraft  Noise  Federal  Interagency  Committee. 

524 
Airpon  safety  and  surface  movement 

conference.  10140 
Air  Traffic  Procedures  Advisory  Committee. 

12280.30151 
Aviation  Rulemaking  Advisory  Committee.  523. 
2805.  2806.  3695,  4223,  6585,  10141, 
10629,  12280,  143r6,  1^950,  18164. 
18875.  20150.  20151.  21022.  25937. 
26916.  27590.  30152.  32201.  32202.  33249 
Aviation  Security  Advisory  Committee.  25937 
Cabin  safety  research  program:  international 

conference.  3345 1 
Capacity  Council  Industry  Outreach.  24%3 
Civil  Tiltrotor  Development  Advisory 

Committee.  18164.  18657.  18876.  24963. 
33249.  33903.  31530 
Differential  global  positioning  systems —  ' 
Commercially  developed  ground  facilities. 
3294 
Informal  airspace  meetings — 
California.  19806 
Washington.  15172.  16526 
Research,  Engineering,  and  Development 
Advisory  Committee,  2620,  2621.  8108, 
1481 1.  15322.  17380.  25938.  33903.  3 1 53 1 
RTCA.  Inc..  3294.  3695.  4223.  5757.  24665. 

27591.  3015Z  3.3248.  .33249.  33903.  .34315 
Situational  Awareness  for  Safety  Systems 
Requirements  Team.  30676 
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Organizati^i    functions,  and  authority  delegations: 
Butte.  VT.  34315 
Glennallm.AK.  24665 
Grand  Prairie  Municipal  Airport.  TX.  28645 
ShendaA  WY.  26917 
Sitka.  A IC.  26917 
Spokane ,  WA.  5757 
Stocktor ,  CA.  28827 
Tanana,  AK.  15951 
Woria«i,WY.  26917 
Passenger  acility  charges;  applications,  etc.: 
Albany  I  Tounty  Airport.  NY.  9717,  12816 
Aspen-P  iikin  County  Airport/Sardy  Field.  CO. 

I22SI 
Austin.    ■X.ctal..  13747 
Bangor.  ME.  et  al..  24964 
Bedford  Regional  Airport  Authority,  PA,  el  al.. 

3.3249 
Bert  Mojney  Airport.  MT.  19620 
Blue  Or  ss  Airport.  KY,  .3020 
Bradforc  Regional  Airport,  PA,  14478 
Capital  ilirport.  IL.  12817 
CharlotK  sville-Albermarle  Airport  VA.  33454, 

31531 
Chicago  Midway  Airport,  IL,  18658 
Chicago  O'Hare  International  Airport.  IL.  18657 
Gevelard  Hopkins  International  Airport  et  al.. 

OH   18658 
Colorad<>  Springs  Municipal  Airport.  CO,  15323 
Florence  Regional  Airport  SC,  30152 
Ford  Ail  port.  Ml,  20793 
Fort  Col  ins-Loveland  Municipal  Airport.  CO, 

21583 
John  F.  Kennedy  International  Airport,  NY,  et 

al..  (27592.  28834.31531 
Lafayetti  Regional  Airport.  LA,  16526 
Lebanoni  Municipal  Airport  NH,  14316,  17380 
Lcwistoii-Nez  Perce  County  Airport,  ID,  5757 
Lynchbijrg  Regional  Airport,  VA,  12817 
Mammo  h  Lakes  Airport,  CA.  1 7603 
McCarran  International  Airport.  NV,  6586 
Meadows  Field.  CA,  3912 
Medford  Jackson  County  Airport  OR.  15951. 

21583 
Orlando  International  Airport  FL,  28827 
Pago  Pa]  ;o  International  Airport  American 

San  loa.  4224 
Pensacola  Regional  Airport  FL,  201  SI 
Philadelj  >hia  International  Airport,  PA,  4224 
Port  Adi  ninistralion  Department  American 

Sanioa^et  al..  26917 
Rhinelarder-Oneida  County  Airport,  Wl,  33455 
Robert  >  lueller  Airport.  TX.  3696.  6587 
Rock  Sp  rings-Sweetwater  County  Airport 

Board,  WY.etal..  13749 
San  Dieiio  Intl. -Lindbergh  FieW,  CA,  25259 
San  Jos«  International  Airport,  CA,  31756 
San  Lui!  Obispo  County  Airport  McChesney 

Field,  CA,  4225 
Southwe  St  Georgia  Regional  Airport  GA, 

15322 
Spencer  IMunicipal  Airport.  lA.  20794 
Stewart  ntemational  Airport  NY,  28828 
Syracuse  Hancock  International  Airport  NY, 

28829 
Tri-Stal4  Airport.  WV.  33455 
Virgin  Inlands  Port  Authority,  VI,  et  al..  3912 
Waco  Regional  Airport,  TX.  26919 
Worcesttr  Municipal  Airport,  MA,  101 41 
Yakima  Uir  Tenninal,  WA.  2172 
Technical  i  tandard  orders: 


AirtWrtK 


21846 


AirtoortK 


ground  proximity  warning  equipment. 


weather  radar  with  forward-looking 


'  wir^hear  capability  (TS)-C134),  19443 
AirbortK  windshear  waning  and  escape 

gui{  lance  systems  for  transport  airplanes, 

282  [» 


Aircraft  flight  recorder  (TSO-C51a)  and  cockpit 
voice  recorder  (TSO-C84);  cancellation, 
19443,  25260 
Cockpit  voice  recorder  systems;  minimum 

performance  standards,  19621 
Flight  data  recorder  systems  fire  test  protocol; 
minimum  perfoiTnance  standards,  l%21 
Waste  disposal  sites  in  vicinity  of  airports, 
potential  hazards;  report  to  Congress; 
comment  request,  27805 

Federal  Bureau  of  Investigation 

NOTICES 

Communications  Assistance  for  Law  Enforcement 

Act  implementation,  101 10 
Meetings: 
Criminal  Justice  Information  Services  Advisory 

Policy  Board,  20282 
DNA  Advisory  Board,  20507,  30103 

Federal  Communications  Commission 

RULES 

Commercial  radio  operators: 

License  applicants:  temporary  operating 
authority,  27699 
Common  carrier  services: 
Access  charges — 
Interstate  access  tariff  and  revenue 
distribution  processes,  19528 
Allowance  for  funds  used  during  construction 
and  telephone  plant  under  construction; 
accounting  and  rate  treatment,  1 2 1 37 
Calling  number  identification  service  (Caller 

ID);  interstate  calls.  29489 
Calling  party  telephone  number — 

Privacy  requirements.  15495 
Computer  II  remand  proceedings;  Bell 

Operating  Companies'  joint  petition  for 
waiver,  7131 
Depreciation  prescription  process  simplincation; 

local  exchange  carriers,  29485 
Local  exchange  carriers;  price  cap  performance 

review,  19526 
Overhead  loading  levels  for  virtual  collocation 

rates;  local  exchange  carriers,  29488 
Price  cap  rules  revision — 

AT&T,  4569 
Private  land  mobile  services — 
Specialized  mobile  services  and  220-222 
MHz  land  mobile  band,  eligibility:  aixl 
radio  dispatch  communications  use, 
15490 
Public  mobile  services — 
Revision,  3555,  9889 
Specialized  mobile  services  and  220-222 
MHz  land  mobile  band,  eligibility:  and 
radio  dispatch  communications  use, 
15490 
Rate  of  return  represcription  and  enforcement 

processes;  reform.  28542 
Tariffs- 
Interstate  interexchange  marketplace 

competition.  13637 
Local  exchange  carrier  price  cap  rules;  add- 
back  adjustment  incorporation,  2005 1 
Transport  rate  structure  and  pricing,  4107 
Video  dialtone  service;  telephone  company/ 
cable  television  cross-ownership,  31924 
Communications  equipment: 
Radio  frequency  devices — 
Closed  captioning  requirements  for  computer 
systems  used  as  television  receivers, 
16055 
Global  Maritime  Distress  and  Safety  System 
bands;  low  power  non- licensed 
transminer  operating  restrictions; 
correction.  28067 
Spectrum  allocation  below  5  GHz  transferred 
from  Federal  Government  use,  1 307 1 


Freedom  of  Information  Act;  implementation: 

Fee  schedule.  .30002 
Frequency  allocations  and  radio  treaty  matters: 
Mobile-satellite  service  at  1610-1626.5  attd 
2483.5-2500  MHz;  pioneer's  preference 
requests  denied.  1 8778 
Private  land  mobile  services — 

Mobile  satellite  services  in  148-149.9  MHz 

frequency  baitds.  20909 
Mobile  satellite  services  in  1610-1626.5  aixl 
2483.5-2500  MHz  frequency  bands, 
21048 
Satellite  digital  audio  radio  service  allocation 
in  2310-2.360  MHz  band.  8.309 
Organization,  fiuKtions,  and  authority  delegations: 
Chief,  Compliance  and  Information  Bureau, 

31255 
International  Bureau,  5322 
Personal  communications  services: 
Licenses  in  2  GHz  band  (broadband  PCS), 
13915 
Competitive  bidding;  °  'entrepreneurs' 
blocks,"  correction,  5333.  8571 
Correction.  26375 

Cross-ownership  restrictions;  correction.  3303 
Licenses  in  900  MHz  band  (narrowband  PCS), 
13915 
Correction,  26375 
Practice  aiKl  procedure: 
Document  Tiling.  16055 
Pioneer's  preference  rule;  regulatory  review, 

13636,32116 
Regulatory  fees  (1995  FY);  assessment  and 
collection,  34004 
Radio  broadcasting: 
Experimental,  auxiliary,  and  special  broadcast 
and  other  program  distributional  services — 
Aural  broadcast  auxiliary  stations,  14224 
FM  and  TV  translator  stations  and  LPTV 
stations;  license  renewal  dates:  effective 
dates,  10511 
Radio  services,  special: 
Amateur  services — 
219-220  MHz  band;  use  allocation,  15686 
High  frequency  amateur  service  bands 

automatic  control;  stations  transmitting 
digital  emission  types,  26000 
Vanity  call  sign  system;  implementation. 
7459 
Conmion  carrier  and  private  operational  fixed 

microwave  services;  consolidation,  10038    ■ 
Mobile  services;  regulatory  treatment — 
900  MHz  specialized  mobile  radio  systems; 
secondary  site  authorizations,  3773 
Private  land  mobile  services — 
220-222  MHz  frequency  band  use;  siation 
construction  deadline  extension.  9787 
806-821/851-866  MHz  bands:  inter-category 
sharing:  freeze  on  Tiling  new 
applications.  20247 
896-901/935-940  MHz  bands;  200  channels 

use,  21987 
Automatic  vehicle  monitoring  systems,  15248 
Cordless  telephones:  additional  operation 

frequencies,  21984 
New  York  City  metropolitan  area  public 
safety  agencies:  temporary  allocation  of 
482-488  MHz  frequencies  (television 
Channel  16).  18999 
Private  operational  fixed  microwave  service — 
Unlicensed  personal  communications  services; 
radio  frequency  devices;  transition  of 
1910-1930  MHz  band,  etc.,  27423 
Radio  stations;  table  of  assignments: 
Alabama,  20914.  31256,  31927 
Alabama  et  al.,  6670 
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Alaska,  32121 

American  Samoa.  32917,  33363 
Arizona,  9628.  19359.  31258,  31927 
Arizona  et  al.,  20914 
Arkansas,  22536,  25852 
California,  3557,  15255.  25852,  31928 
Colorado,  16585 

Florida.  15255,  31256,  31257,  32120,  32276 
Georgia,  15255 
Illinois,  20052,  28356 
Iowa,  27042 
Iowa  et  al.,  16586 
Kansas,  .32917 
Louisiana,  27899,  32120 
Louisiana  et  al.,  22535 
Michigan,  11909.31257 
Minnesota,  17253,  22298  J 

Mississippi,  1 1909,  31928,  3I9» 
Missouri,  31929,  31930 
Missouri  et  al..  25851 
Montana.  20052.  20915,  28357 
Nevada.  25852,  31930 
North  Carolina,  1 1910 
Oklahoma,  27042,  34187 
Pennsylvania  et  al.,  1 1910 
Puerto  Rico  and  Virgin  Islands.  33144 
South  Dakota.  19359,  2091 5,,  33363 
Tennessee,  1 1910 
.    Tennessee  et  al.,  19000 

Texas,  5869,  13918.  16586,  17023,  19531, 

28068,  31930,  32276,  32918,  33 143,.  33363 
Virginia,  11911 
Virgin  Islands.  31930.  31931 
Washington,  31931 
West  Virginia.  15496,  32121 
Wisconsin,  17023,  19359 
Wisconsin  et  al.,  10512,  29491 
Television  broadcasting: 
Cable  Television  Consumer  Protection  and 
Competition  Act  of  1992— 
Program  distribution  and  carriage  agreements, 

3099 
Rate  regulation,  4863,  10512 
Small  cable  operators,  etc.;  cable  regulations, 

14373 
Vertical  ownership  limits;  reconsideration 
order,  21464 
Cable  television  systems — 

Major  television  markets;  list,  28357 
Experimental,  auxiliary,  and  special  broadcast 
and  other  program  distributional  services; 
instructional  television  fixed  services  filing 
window,  20241 
Con^ction.  28546 
Video  marketplace — 
Television  station  ownership;  network  station 
ownership  and  secondary  affiliation  rules 
eliminated,  15688 
Television  stations;  table  of  assigmnents: 
California,  31258 
Nebraska,  15496 

PROPOSED  RULES 

Antennas:  structure  clearance  process  streamlining; 
consouction,  marking,  and  lighting  rules, 
8618 
Common  carrier  services: 
Access  charges — 
End  user  common  line  charges  (subscriber 
line  charges).  31274 
Calling  number  identification  service  (Caller 

ID):  calling  party  number  privacy,  28775 
Commercial  mobile  radio  services — 
Race-  and  gender-based  [jrovisions 

elimination  for  auctioning  of  C  block 
broadband  personal  communications 
services  licenses,  34200 


Computer  III  further  remand  proceedings:  Bell 
Operating  Co.;  enhatKed  services 
provision,  12529 
Detailed  continuing  property  records  (CPRs)  for 

certain  support  assets;  elimination,  26402 
Enhanced  91 1  services  compatibility  with 

private  branch  exchanges,  private  dispersed 
telephone  systems,  and  wireless  services; 
extension  of  time.  10056 
Foreign  carriers  or  affiliates:  panicipiation  in 
U.S.  market  in  international  facilities-based 
services,  11644.  15118 
Hearing  Aid  Compatibility  Negotiated 
Rulemaking  Conunittee — 
Establishment  15739 
Meetings,  15739.  27945 
Multipoint  distribution  service  and  instructional 
television  fixed  service,  including 
■electronic  filing  and  competitive  bidding; 
Tiling  procedures 
Comment  period  extension.  2924 
Operator  services  providers  and  call  aggregators, 

8217 
Other  billing  and  collecting  expenses;  local 
exchange  carriers  separations  procedures, 
30059 
Price  cap  rules  revision — 

AT&T  Corp.,  28774 
Satellite  communications — 

Satellite  Broadcasting  and  Communications 
Association  et  al.;  local  zoning 
regulations  preemption,  28077 
U.S.-licensed  geostationary-fixed  satellites: 
transborder  and  separate  international 
satellite  systems  policies  distinction 
eliminated,  24817 
Transport  rate  structure  and  pricing;  split  billing, 

2068 
Uniform  system  of  accounts  expense  limit 

increase  for  certain  items  of  equipment  for 
Class  A  and  Class  B  telephone  companies, 
30058 
Video  dialtone  service;  telephone  company/ 
cable  television  cross-ownership,  8996, 
17763 
Communications  equipment 
Radio  frequency  devices — 

Personal  computers  aiul  peripherals; 
equipment  authorization  procedures 
streamlining.  151 16 
Spectrum  below  5  GHz  transferred  from 
Federal  Government  use,  13102 
Frequency  allocations  and  radio  treaty  matters: 
Mobile-satellite  services:  allocation  at  2  GHz 
range  satellites  operation  use;  personal 
communications  services,  11644.  13687 
ITU  Worid  Radiocommunication  Conference, 

1993;  termination,  6482 
rrU  Worid  Radiocommunication  Conference, 

1995:  U.S.  proposals;  inquiry.  8994.  15527- 
Personal  communications  services: 
Licenses  in  2  GHz  (broadband  PCS) — 
Race-  and  gender-based  provisions 

elimination  for  auctioning  of  C  block 
licenses.  34200 
Practice  and  procedure: 
Auctionable  services;  fees.  26860 

Correction,  3 1 35 1 
Ex  parte  rules,  8995 
Representations  in  Commission  proceedings, 
17294 
Forfeiture  assessment  guidelines,  10056 
General  Agreement  on  Tariffs  and  Trade 

(GATT);  implementation,  13396 
New  noncommercial  educational  broadcast 
facilities  applicants;  comparative  stattdards 
reexamination,  15275 
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Pioneer's  preference  rule;  regulatory  review, 

133% 
Regulatory  fees  (1995  FY);  assessment  and 
colkrction,  3807 
Radio  and  television  broadcasting: 

Minority  and  female  ownership  of  ntass  media 
television  facilities:  policies  and  rules; 
multiple  ownership  review:  and  owmership 
niles,  34212 
Radio  broadcasting: 
Minority  and  female  owncnhip  of  mass  media 
television  facilities;  policies  atx)  rules. 
6068 
Multiple  ownership;  review,  6483 
Radio  services,  special: 
Anwteur  services — 
Examination  credit,  club  station  eligibility, 
volunteer  examiner  session  manager 
roles,  etc..  25661 
Temporary  operating  authority  for  new 
amateur  operators;  withdrawn.  25194 
Commercial  mobile  service  providers — 

Interconnection  and  resale  obligations,  20949 
Common  carrier  and  private  operational  fixed 
microwave  services;  consolidation,  2722 
Interactive  video  and  data  service  licensees; 
mobile  service  provided  on  ancillary  basis. 
25193 
Low  power  radio  and  automated  maritime 
telecommunications  system  operations  in 
216-217  MHz  band.  28079 
Maritime  services — 
Communications  capabilities  improvement 

34198 
Great  Lakes  Agreement  ships:  radi^ 

inspections,  29535 
Prince  William  Sound;  designation  as  radio 
protection  area  for  mandatory  vessel 
traffic  services,  2726 
Radio  installation  inspection  on  large  cargo 
and  small  passenger  shi[)s.  28775 
Mobile  services;  regulatory  ueaiment,  26861 
Private  land  mobile  services — 
800  MHz  frequency  band  SMR  systems; 
future  development  facilitation  and 
competitive  bidding,  8341 
900  MHz  SMR  service;  licensing  and  auction 
rules.  22023 
Signal  boosters  (one-way  or  two-way)  use  by 
licensees  with  specific  Commission 
authorization.  33782 
Radio  stations:  table  of  assignments: 
Alaska.  17048 

American  Samoa.  6689.  9(X)1 
Arizona.  22022 
Arkansas.  34213 

California,  5158,  19012,  22022,  .32130.  32934 
Colorado,  19560 

Florida.  90,  15275.  32934,  31278 
Florida  el  al.,  2726 
Georgia,  2671 1 
Illinois.  5887.  26711 
Indiana.  22022 
Kansas.  32935 
Kentucky.  5159.  12725 
Kentucky  et  al..  90 
Maine  ei  al..  19562 
Maryland,  27471 
Michigan,  5157.  125.30.  32933 
Minnesota,  168.36 
Mississippi.  10826.  31277 
Missouri.  5158.  27471,  29816 
Montana,  .3613.  19206.  26402 
Nevada,  5158.  19561 
North  Carolina.  19561.  19878,  32933 
North  Dakota,  12724 
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Texas  el 

Virginia. 


25879 
0533.  22021 
South  Dakouu  17048 

Texas.  51  87.  10534.  13947,  22021.  22541. 
260  8.  29817.  32298,  32933 
I  il..  30819 
33388 
Virgin  Islands.  3613.  5157 
Washingfcn.  6689,  26712.  29817 
WesJ  Virginia,  33389 
Wyomin*.  33389 
Regulatory  igcnda.  24276 
Television  i  ixl  radio  broadcasting: 

Multiple  jwnership;  review.  19563 
Television  I  iroadcasting: 

Ancillary  digital  data  transmission  within  active 

vide )  portion  of  NTSC  signals.  24606 
Cable  tel(  (vision  systems — 

Video  >rograinming  delivery;  market 

cc  mpetition  status;  annual  assessment,    ^ 
2<533 
Giildren's  television  broadcast  services.  20586. 

305(6 
Financial  interest  and  syndication  rules.  19562 
Minority  and  female  ownership  of  mass  media 
tele\  ision  facilities;  policies  and  rules. 
195<4 
Multiple  jvwiership  review,  19566 
Network  affiliation  agreements  filing 

requirements.  19564 
Ownershi  p  rules.  6490,  19566.  32645 
Prime  tin  le  access  rule;  legal  and  policy 

justi 'ications  assessment.  18793,  25879 
Protectio(  i  of  radio  astronomy  operation  (TV 
Channel  37),  10341 
Television  i  tations;  table  of  assignments: 
Califomii  u  20950 
Hawaii.  19012.  19205 
Nebraska  91.3191 
Virginia.  31278 

NOTICES 

Agency  inf<  irmation  collection  activities  under 
OMB  leview.  2394.  3641.  4163,  671 1,  7198. 
8386.    0081.  10587.  13724.  13984,  14756, 
16650,  17529,  17530.  19050.  20994.  22065. 
22390.  25908.  29596,  29597.  30301,  3201 1. 
32958.  32959 
Common  c!  rrier  services: 

Resident!  il  customers;  international  blocking 

cost!  and  benefits.  1 665 1 
Telecomi  lunications  relay  services  fund; 
cont  ibution  factor  and  worksheet  (Form 
4311,2964 
Telephon :  resources — 

Amerilsch-lllinois;  708  relief  plan  and  630 
ni  mbering  plan  area  code.  19255 
United  Si  ites  Telephone  Association;  ex  parte 

subr  lission.  6094 
Video  dii  Itonc  service  accounting  and  reporting 
requ  rements.  19591.  29848 
Declaratory  ruling  petitions: 

In-Flight  Phone  Corp.,  24632.  32678 
Mass  Medi)  Bureau: 

AssignnK  nt  and  transfer  backlog  reduction  and 
new  speed  of  service  initiatives.  32960 
Meetings: 

1995  Wc^ld  Radiocommunication  Conference 
Indu  itry  Advisory  Committee  (WRC-95 
Industry  Advisory  Committee).  .  18404 
Network  Reliability  Council.  2103.  18815 
Meetings;  Sunshine  Act,  2624.  6770,  7820.  12032. 

15953.  17096,  18169,  21588.  22606,  31 185 
Payment  accepted  from  non-Federal  sources; 

semiannual  report,  281 10 
Public  safet  ^  radio  communications  plans: 
Florida.  ;  4247 
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New  York  Metropolitan  Area.  6712.  1 88 1 5 
Southern  California,  16136 
Radio  services,  special: 

Private  land  tnobile  services — 
800  MHz  SMR,  business,  industrial/land 
transportation,  and  general  category 
channels;  applications.  21818 
Rulemaking  proceedings;  petitions  filed,  granted, 
denied,  etc..  1776.  3866.  4914.  7543.  10082, 
12945.  13725.  13985,  14941.  15145,  15764. 
20494.  24632.  25216.  32961,  33203.  30086, 
31308 
Senior  Executive  Service: 

Performance  Review  Board;  membership.  18404 
Applications,  hearings,  determinations,  etc.: 
Commercial  Realty  St.  Pete.  Inc.,  12767 
Continental  Cablevision  of  Broward  County  et 

al..  34248 
Ellis  Thompson  Corp..  1776 
Kay.  James  A..  Jr..  3642 
Rodgers.  George  E..  19590.  1 959 1 
Schoenbohm.  Herbert  L..  7543.  10082 
TCA  Management  Co.  et  al..  34249 
TeleCable  of  Piedmont.  Inc.,  et  al..  34247 
United  Artists  Cable  Mississippi  Gulf  Coast  et 
al..  34249 

Federal  Contract  Compliance 
Programs  Office 

RULES 

Affirmative  action  obligations  of  contractors  and 
subcontractors  for  disabled  veterans  and 
Vietnam  era  veterans;  statutory  changes,  1986 
NOTICES 
Contracts;  eligible  bidders: 

Kimmins  Abatement  Corp.;  debarment.  2992 
Kimmins  Industrial  Service  Corp.;  debarment. 

2996 
KRT  Drywall/Acoustical.  25253 
Thermocor-Kimmins,  Inc.;  debarment.  3001 

Federal  Crop  Insurance  Corporation 

RULES 

Administrative  regulations: 

Boarad  of  Contract  Appeals:  reinsurance 

agreements;  approval  standards.  21035 
Crop  insuraiKe  regulations: 

1995  and  subsequent  crop  years,  1996 
Catastrophic  risk  protection  plan  of  insurance, 

2000 
Fall  planted  crop  insurance.  16765 
Florida  citrus  endorsement.  29749 
Hybrid  sorghum  seed  and  rice  endorsements. 

hybrid  seed  crop  and  sunflower  seed  crop. 

29959 
Noninsured  crop  disaster  assistaiKe  program. 

26669 
Nursery  crop.  3 1 375 
Sugarcane.  25601 

PROPOSED  RULES 

Administrative  regulations: 

Fraud,  misrepresentation,  false  claims,  etc.; 
sanctions.  3106 
Crop  insurance  regulations: 

Nursery  crop.  5339 

Sugarcane.  9629 

NOTICES 

Crop  insurance: 
New  crop  insuraiKe  policies;  data  collection 
guidelines,  19015 

Federal  Deposit  Insurance 
Corporation 

RULES 

Ca(>ital  maintenance: 
Deferred  tax  assets  limitations;  insured  state 
nonmember  banks.  8 1 82 


Community  Reinvestment  Act  regulations.  22156 
Conflict  of  interesu.  20171 
General  policy: 

Deposit  insurance  coverage.  7701 
Organization,  functions,  aixl  authority  delegations: 

Reorganization.  31382 
Practice  and  procedure: 

Ex  pane  communications;  uniform  rules.  24761 

Securities  transactions;  recordkeeping 
requirements;  waiver  authority.  7111 
Risk-based  capital: 

Low  level  recourse  transactions.  15858 

PROPOSED  RULES 

Assessments: 
Bank  Insurance  Fund;  rate  schedule 

establishment.  9270 
Savings  Association  Insurance  Fund;  rate 
schedule  retention.  9266 
Capital  maintenance: 
Risk-based  capital — 
OECD-based  countries;  definition 
modification.  8582 
Depository  Institution  Management  Interlocks  Act; 

implementation;  withdrawn,  7139 
Practice  and  procedure: 

Annual  independent  audits  and  reporting 

requirements.  8583 
Golden  parachute  and  indemnification  payments 

limiu.  16069 
Unifonn  and  local  rules.  32882 
Unsafe  and  unsound  banking  practices — 
Insured  depository  institutions;  adverse 
contracts;  withdrawn,  15882 
Regulatory  agenda.  24296 

NOTICES 

Agency  information  collection  activities  under 

OMB  review.  12557.  13156.  13157.  14285. 

16879.  33204.  33205.  33206.  34250.  34251. 

34253.  31155.  31156,  32012.  32155 
Collateralized  letters  of  credit;  treatment  after 

FDIC  appointment  as  conservator  or  receiver, 

policy  statement,  27976 
Financial  banking  and  thrift  agencies;  capital  and 

accounting  standards,  differences;  report  to 

Congress.  33803 
Foreclosure  consent  and  redemption  rights: 

Liquidation  update  list.  25909 
Intra-agency  appellate  process;  guidelines.  15923 
Meetings;  Sunshine  Act.  4234.  5459.  6771,  81 1 1. 

10424.  12032.  13209.  13778.  14483.  14484. 

15624.  16532.  19115.  19624.  20801.  24672. 

25264.  27374.  28832.  30921.  32574.  33031. 

34323 
Oakar  banks  and  Sasser  banks;  assessments  paid 

on  SAIF-insured  deposits;  treatment.  7055 
Privacy  Act: 
Systems  of  records.  7198.  7199.  17531 

Federal  Election  Commission 

RULES 

Contribution  and  expenditure  limitations  and 
prohibitions: 
Campaign  funds;  conversion  to  personal  use. 
7862,  17193 
Obsolete  rules  repealed.  3 1 38 1 
Presidential  primary  and  general  election 
candidates;  public  financing,  31854 
Privacy  Act;  implementation.  4072 

PROPOSED  RULES 

Contribution  and  expenditure  limitations  and 

prohibitions: 
Campaign  communications  disclaimers,  4114 
Presidential  primary  and  general  election 

candidates;  public  financing;  correction.  3700. 

4114 


NOTICES 

Committees;  establishment,  renewal,  termination. 

etc.: 
Clearinghouse  Advisory  Panel,  31719 
Meetings;  Sunshine  Act.  1844.  3946,  5251,  6594, 

7820.  10149.  11698,  14330.  15327.  16532, 

18881,  19811,25264,26771,28656.29911. 

30334.  32574.  33031 
Presidential  candidates  (1996);  matching  fund 

submission/resubmission  and  certification 

dates  schedule.  21522 
Privacy  Act: 
Systems  of  records.  4165 

Federal  Emergency  Management 
Agency 

RULES 

Debarment  and  suspension  (nonprocurement). 

33037.  33061 
Disaster  assistance: 

Individual  and  family  grant  program.  7130 
Fire  prevention  and  control: 

Arson  Prevention  Act;  State  grants.  1 1236 
Flood  elevation  determinations: 
Alabama  et  al..  5586.  5589 
Alaska  et  al..  4099.  17007  ^—-i^ 

Arizona  et  al.,  4101 ,  29997 
Arkansas  et  al.,  6404,  17013 
California  et  al..  4105,  6403.  6407.  17009. 

26367,  29993.  29995 
Connecucutet  al.,  13049.  17011,  17020 
Delaware  et  al..  13050 
Florida  et  al.,  17012.  26363,  26368 
Illinois  et  al..  5587,  26365 
Texas.  26364 
Flood  insurance;  communities  eligible  for  sale: 
Alabama  et  al.,  10036 

Connecticut  et  al.,  10510  « 

Georgia  et  al.,  15071 
Illinoisetal.,  32612 
Maine  etal..  17005 
Missouri  et  al..  6035 
New  Hampshire  et  al..  21739 
New  York  et  al.,  28732,  33754 
North  Dakota  et  al.,  20649 
Pennsylvania  et  al..  6034.  27226 
Flood  insurance  program: 

Insurance  coverage  and  rates.  5583 
Grants  and  cooperative  agreements  to  State  and 
local  governments;  uniform  administrative 
requirements  (OMB  A- 102) 
Simplified  acquisition  dollar  threshold  increase. 
19638 
Preparedness: 
Offsite  radiological  emergency  preparedness 
(program;  services  fee.  15628 

PROPOSED  RULES 

Flood  elevation  determinations: 

Arizona  et  al.,  6470,  14708 

Arkansas  et  al..  4135.  17042,  30052 

Colorado  et  al..  14710 

Connecticut  et  al..  13096 

Florida  et  al..  26393 

Illinoisetal..  17035 

New  Jersey  et  al..  5606 
Flood  insurance  program: 

Buildings  or  mobile  homes  located  on  special 
flood  hazard  area;  contested 
determinations.  3 1 442 

Individual  and  family  grant  program;  group 
flood  insurance  policy.  1 3945 

Standard  hazard  determination  form.  1 7758 
Regulatory  agenda.  24044 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  7200.  15566.  18600.  19593. 
19594.  24864.  25910 


California;  Nonhridge  earthquake  crisis  counseling 
and  training  assistance;  program  extension. 
6094 
Disaster  and  emergency  areas: 
Alabama,  21819 
Alaska,  4165,  11670 
California,  4165,  5681,  9840,  11671.  13157. 

14757.  15146.  15566,  15567,  17359,  20682 
Florida,  1777 
Illinois,  30086.  32679 
Kentucky,  32679,  33808 
Louisiana.  26435,  26884,  27291,  27526.  2878i6 
Mississippi,  27526,  27730.  28786 
Missouri.  31308,  32320.  32962,  33808,  33809 
North  Dakota,  27291.  32961.  30540 
Oklahoma,  21819.  22579,  25910 
South  Dakota,  15567.  19917,  30086.  30540." 

32962 
Tennessee.  32320 
Texas,  568Z  32321 
Emergency  food  and  shelter  program:  national 

board  implementation  plan,  6094 
Flood  insurance  program: 
Flood  map  chsuiges.  7544 
Write  your  own  program;  insurers'  duties  and 
obligations,  31360 
Grants  and  cooperative  agreements;  availability, 
ett.: 
Arson  prevention  program.  27526 
Hotel  and  Motel  Fire  Safety  Act;  national  master 
list.  6932.  10636.  10778.  17359.  20091, 
28022.  33314 
Meetings: 
Advisory  Board.  19917 
Fallen  Firefighters'  Memorial,  National;  criteria 

conference,  7566 
National  Fire  Academy  Board  of  Visitors, 

19257 
National  Urban  Search  and  Rescue  Response 
System  Advisory  Committee,  10082 
National  Mitigation  Strategy;  fonim.  19917 
Radiological  emergencies  response: 

Portal  monitor  contamination  monitoring; 
standard,  background,  and  comments 
resolution.  15290 
Public  information  materials  and  emergency 
alert  system  instructions,  preparation  guide 
availability,  15931 
Senior  Executive  Service: 
Performance  Review  Board;  membership.  22580 

Federal  Energy  Regulatory 
Commission 

RULES 

Electric  utilities  (Federal  Power  Act): 
Federal  regulatory  review.  4831.  22503 

Correction,  16567.  27882 
Nuclear  plant  decommissioning  trust  fund 

guidelines  (Black  Lung  restrictions).  34109 
Transmission  services  provided  by  public 
utilities;  pricing  policy  statement.  27878 
Electric  utilities  (Public  Utility  Regulatory  Policies 
Act): 
Federal  regulatory  review 
Correction.  16567 
Emissions  allowai>ces  cost  in  coordination  rates; 
policy  sutement  on  ratemaking  treatment; 
clari&ration.  22257 
Filing  fee^ 

Annual  update,  31389 
Natural  gas  companies  (Natural  Gas  Act): 
Natural  gas  production  sales;  outdated 

regulations  removed.  201 1 
Project  cost  limits  under  blanket  certificates. 
6657 
Correction,  7821 
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Natural  Gas  Policy  Act 

Electronic  Bulletin  Boards  Suuidards — 
Capacity  release  dau  sets  modifications.  1718 
Natural  gas  pipeline  tariff  rate  related  to 
released  capacity,  9775 
Federal  regulatory  review,  4831 

Correction,  27882 
Interstate  natural  gas  pipelines;  firm  capacity 

release.  16979.  30186 
Natural  gas  production  sales;  outdated 
regulations  removed,  201 1 
Oil  pipelines: 

Cost-of-service  filing  and  reporting 

requirements.  356 
Market-based  ratemaking;  rehearing  denied.  358 
Practice  and  procedure: 

Alternative  Dispute  Resolution  Act  of  1990; 

implementation.  19494 
Electronic  filing  of  FERC  Form  No.  1  and 
delegation  to  Chief  Accountant.  1716. 
15868 
Hydroelectric  projects;  charges  and  fees,  15040 
Hydropower  licenses;  reserved  authority  use  to 
ameliorate  impacts;  rehearing  requests 
dismissed  and  reconsideration  requests 
denied.  lOOIS 
Hydropower  projects — 
Decommissioning  after  project  license 
expires.  339,  10015 
Public  Utility  Regulatory  Policies  Act 
Federal  regulatory  review,  22503 

PROPOSED  RULES 

Electric  utilities  (Federal  Power  Act): 
Open  access  non-discnminalory  transmission 
services  by  public  utilities — 
Real-time  information  networks;  technical 

conference.  17726.  31428.  33375 
Wholesale  competition  promotion,  17662 
Natural  gas  companies  (Natural  Gas  Act): 
Rate  schedule  and  tariff  changes;  filing.  3111. 

13651 
Uniform  system  of  accounts,  forms,  statements, 
and  reporting  requirements;  revisions. 
3141.  13651 
Natural  Gas  Policy  Act 

Interstate  natural  gas  pipelines;  firm  capacity 
release,  3783 
Oil  pipelines: 

Minimum  filing  requirements;  annual  report. 
31262 
Regulatory  agenda.  24308 

NOTICES 

Cultural  resources  industry  outreach  training 

course.  13426.32001 
Electric  rate  and  corporate  regulation  filings: 
ABB  Barranquilla  Inc..  et  al..  32519 
Alabama  Power  Co.  et  al..  9672 
Alaska  Power  Administration  et  al..  26428 
American  Electric  Power  Service  Corp.  et  al.. 

27093 
Austin  Cogeneration  Corp.  et  al..  8226 
Austin  Cogeneration  Partners.  L.P..  et  al..  9328 
Baltimore  Gas  &  Electric  Co.  et  al..  4617 
Black  Creek  Hydro.  Inc.,  et  al..  7181 
Bumey  Forest  Products,  et  al..  26879 
Carolina  Power  &  Light  Co.  et  al..  31459 
Central  Hudson  Gas  &  Electric  Corp.  et  al.. 

15554 
Century  Power  Corp.  et  al..  28396 
Cincinnati  Gas  &  Electric  Co.  et  al..  13971 
Citizens  Power  &  Light  Co.  et  al..  15756 
Citizens  Power  &  Light  Corp.  et  al..  25898 
CLP  Hartford  Sales.  L.L.C..  et  al..  4905 
CNG  Power  Services  Corp.  et  al..  10578.  27970 
Coastal  Technology  Salvador,  S.A.  de  C.V..  et 

al..  15132 
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Commdiwealth  Edison  Co.  el  al..  31  ISO 
Consoli<fe(ed  Edison  Co.  of  New  York,  Inc.. 

etal.  7530.  9831.  16866 
Consumers  Power  Co.  et  al.,  21803 
Coulongf  Power  &  Co.,  Ltd.,  et  al..  3847 
Cowley  Jlidge  Wind  Power  Co.  Inc.  et  al..  3199 
Delmarvfc  Power  &  Light  Co.  et  al.,  83SO. 
»3 

Dwer  Services,  Inc.,  et  al..  22055 
iison  Co.  et  al..  1 1660 
Energy  Services  Co.  Inc..  et  al.,  7948 
Duke  Potver  Co.  et  al.,  24620 
El  Paso  ^lectric  Co.  et  al.,  6076 
Enron  P^wer  Marketing,  Inc.  et  al..  16121 
Entergy  power  Holding  I,  Ltd.,  et  al..  31296 
Excel  Energy  Services  et  al..  6078 
Florida  I*ower  &  Light  Co.  et  al..  9329 
Florida  flower  Corp.  et  al..  7527.  19037.  21806 
Golden  Spread  Electric  Cooperative  Iik..  et  al.. 

795J 
GVK  ln<iustries  Ltd.  et  al..  20486 
Heartland  Energy  Services.  Inc..  et  al.,  32953 
HIE  OPCO  S.A.  et  al..  28094 
Illinois  Rower  Co.  et  al.,  3633 
lllinova  Power  Marketing,  Inc..  et  al.,  17781. 

191J7.  19243 
Indeck-dlean  L.P.,  2578 
Interstate  Power  Co.  et  al.,  17524 
lowa-llliitois  Gas  &  Electric  Co.  et  al..  16465 
JEP  Coq  i.  et  al..  447 
Kamine/  ksicorp  Allegany  L.P.,  15758 
Kentuck:  Utilities  Co.  et  al..  13716.  28396 
Laidlaw  3as  Recovery  Systems.  Inc.,  et  al., 

30818 
LG&E  P  )wer  Marketing  Inc.,  et  al.,  30079 
LG&E-V  Westmoreland  Hopewell  et  al.,  3851 
Louisvill ;  Gas  &  Electric  Co.  et  al..  30849. 

142  7 
Madison  Gas  &  Electric  Co.  et  al..  18397 
Maine  Pilblic  Service  Co.  et  al..  19040 
Medina  Tower  Co.  et  al..  5375.  19042 
Megan-Racine  Associ.'.ies.  Inc..  et  al..  31708 
Montaup  Electric  Co.  et  al..  12545 
National  Electric  Associates  L.P.  et  al..  28782 
National  Power  Exchange  et  al..  14739 
Nelson  Industrial  Steam  Co.,  1774 
New  Enj  land  Power  Co.  et  al.,  7530 
Niagara  1  Mohawk  Power  Corp.  et  al.,  15134, 

1681 18,  18097 
North  Al  lerica  Energy  Services  Co.  et  al.. 

32011 
Northern  American  Energy  Services  Co.  et  al., 

24845 
Northern  Indiana  Public  Service  Co.  et  al., 

199(14 
Northern  States  Power  Co.  et  al..  5 1 73 
Ocean  S(  ite  Power  &  Queen  State  Power  II 

elal  ,  11661 
Oklahom »  Gas  &  Electric  Co.  et  al.,  17353 
Pacific  C  as  &  Electric  Co.  et  al..  29837 
PacifiCoipet  al.,  21169 
PECO  B  ergy  Co.  et  al..  2095 
Philbro  [  ivision  of  Salomon.  Inc.,  et  al..  20488 
Plains  El  jctric  Generation  &  Transmission 

Cor]!.,  Inc..  etal..  33191 
Portland  jeneral  Electric  Co.  et  al..  27094 
Power  El  change  Corp.  et  al..  3853 
Power  G  meration  Co.  of  Trinidad  &  Tobago 

Ltd.  et  al..  3203 
PSI  Enerjy,  Inc..  et  al.,  13426 
Public  U  ilities  Board  of  McPherson  et  al.,  6527 
Renewah  e  Energy  Ireland  Ltd.  et  al..  4906 
Resource;  West  Energy  Corp.  et  al..  32146 
Richmon  I  Power  Enterprises,  L.P.,  et  al., 

10310.  12934 
Southern  Electric  Wholesale  Generators,  Inc..  ct 

al..  :  ;5704 
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Southern  Energy  Marketing.  Inc.,  et  al..  25900 
Southwestern  Public  Service  Co.  el  al..  5377. 

8352 
Sunnyside  Cogeneration  Associates.  1 3975 
Tenaska  Power  Services  Co.  et  al.,  33795 
Texpar  Energy  Inc..  et  al..  32954 
TSP  Guatemala  One,  Inc.,  et  al.,  19246 
Tucson  Electric  Co.  et  al.,  25707 
Washington  Power  Co.,  L.P..  9833 
Washington  Water  Power  Co.  et  al.,  I22y), 

20080 
Western  Area  Power  Administration  et  al.. 

12208 
Western  Gas  Resources  Power  Marketing.  Inc.. 

et  al..  20988 
Wcstem  Resources.  Inc..  et  al..  27499 
West  Penn  Power  Co.  et  al..  14741 
Wisconsin  Public  Service  Corp.  et  al..  102. 

14742 
Environmental  compliance  and  applicant 
environmental  report  preparation  training 
courses.  33796 
Environmental  compliance  training  courses,  20681 
Environmental  statements;  availability,  etc.: 
A.L.L.  Natural  Resources.  Inc..  10841 
Alabama  Power  Co..  12548 
Alaska  Power  &  Telephone  Co..  27973 
Algonquin  Gas  Transmission  Co..  3636 
Atlantic  Gas  Systems.  Inc..  9673 
Cascade  River  Hydro  et  al..  2958 
Citizens  Utilities  Companies.  10841 
CNG  Transmission  Corp..  1 1964.  32521 
Columbia  Gas  Transmission  Corp..  8228.  9026. 

11662.  19041.34239.30530 
Comtu  Falls  Associates.  5174 
Comtu  Falls  Corp..  30531 
Consolidated  Hydro  Maine.  Inc.,  1 1079 
Crystal  Falls,  Ml,  17525 
EXike  Power  Co.,  102 
East  Tennessee  Natural  Cas  Co.,  8230 
EcoElectrica,  L.P..  1 4743 
El  Paso  Natural  Gas  Co.,  5917 
FORIA  Hydro  Corp.,  14279 
Grand  River  Dam  Authority,  6707 
Granite  State  Gas  Transmission,  Inc..  IS  1 35. 

31461 
Great  Northern  Paper.  Inc..  7531 
Holliday  Historic  Restoration  Associates.  4907 
Indiana  Michigan  Power  Co..  10841 
Jackson.  OH,  et  al.,  3854,  17782 
KN  Interstate  Gas  Transmission  Co.,  13145 
Koch  Gateway  Pipeline  Co.,  9674 
Lake  Casitas  Municipal  Water  District,  10842 
Missisquoi  Associates,  19905 
Mississippi  River  Transmission  Corp.,  25708 
Mojave  Pipeline  Co.,  7954,  34241 
Natural  Gas  Pipeline  Co.  of  America,  14279 
Niagara  Mohawk  Power  Corp.,  6081,  6529 
Northern  Namral  Gas  Co..  8231 
Northern  States  Power  Co.,  4907,  10381 
Northwest  Pipeline  Corp..  5914 
Ouachita  River  Gas  Storage  Co.,  L.L.C.,  1 1965 
Pacific  Gas  &  Electric  Co.,  25210 
Public  Service  Co.  of  Colorado,  1 8806 
Public  Utility  Disuict  No.  1  of  Jefferson 

County.  WA.  et  al..  16870 
Public  Utility  District  No.  2  of  Grant  County. 

WA.  6707 
Pugei  Sound  Power  &  Light  Co..  9329 
Puget  Sound  Power  &  Light  Co.  et  al..  2958 
Sandy  Hollo  Power  Co..  Inc..  32521 
Smith.  Dewey  B..  14747 
South  Carolina  Electric  &  Gas  Co..  14430. 

26881 
South  Carolina  Electric  &  Gas  Co.  et  al.,  19248 
Southern  California  Edison  Co.,  5378,  16122, 

17526 


Southern  Natural  Gas  Co.,  13718.  2521 1.  32147 

Spokane.  WA.  29584 

Steuben  Gas  Storage  Co.,  12935,  25710 

Summit  Hydropower.  21508 

Sunshine  Interstate  Transmission  Co..  8232 

Takoma.  WA.  9831 

Tennessee  Gas  Pipeline  Co..  22380 

Texas  Eastern  Transmission  Corp..  9027.  33797 

Texas  Gas  Transmission  Corp..  29839 

Transwestem  Pipeline  Co..  28398 

Tuolumne  Utilities  District.  1 3972 

Tuscarora  Gas  Transmission  Co.,  22056 

Watertown.  NY.  19046 

Watertown  Project.  NY.  32523 

West  Penn  Power  Co..  450 

Williams  Natural  Gas  Co..  16466 

Williston  Basin  Interstate  Pipeline  Co..  185% 

Wisconsin  Public  Service  Corp..  32148.  33034 

Wisconsin  Valley  Improvement  Co.  et  al.. 

15132 
Yukon  Pacific  Co.  L.P..  13146 
Hydroelectric  applications.  2098.  2384.  5379. 
7954.9833.  11079.  13142.  13147.  15556. 
16467.  16633.  19905.  27500,  27726,  29584, 
30851,  32150,32308,33193 
Engineering  Co.,  Inc.,  24623 
Florida  Gas  Transmission  Co.,  24625 
Great  Lakes  Gas  Transmssion  L.P.,  24626 
Intemational  Paper  Co.  et  al.,  24626 
Kem  River  Gas  Transmission  Co.,  24626 
Louisiana  Gas  System  Inc.  &  Conoco  Inc.  et. 

al.,  24627 
Montana-Dakota  Utilities  Co.,  24627 
National  Fuel  Gas  Supply  Corp.,  24628 
Natural  Gas  Pipeline  Co.  of  America.  24628 
Natural  Gas  Pipeline  Co.  of  America  et.  al., 

24628 
Northern  Natural  Gas  Co..  24629 
Southern  Natural  Gas  Co..  24629 
Texas  Eastem  Transmission  Corp..  24629 
Texas  Gas  Transmission  Corp..  24630 
Williams  Natural  Gas  Co..  24630 
Meetings: 
Central  Nebraska  Public  Power  and  Irrigation 

Disunct  et  al..  12548 
Environmental  training  courses.  15557 
Meetings;  Sunshine  Act.  2623,  3699.  4475.  5760. 
7096.  8442.9722.  13209,  14813.  15819, 
16919.  18169.  20303.  25766.  28204.  33031. 
31183 
National  Gas  Policy  Act: 

Self-implementing  transactions,  28097 
Natural  gas  certificate  filings: 
ANR  Pipeline  Co.  et  al..  16870 
Colorado  Interstate  Gas  Co.  et  al..  1991 1.  28399 
Columbia  Gas  Transmission  Corp.  et  al..  2101. 

3635.  7957.  12548.  14747.  27095,  27279, 

30296.  32003 
Continental  Natural  Gas.  Inc..  et  al..  2571 1 
East  Tennessee  Natural  Gas  Co.  et  al..  20489 
Florida  Gas  Transmission  Co.  et  al..  24621 
Granite  State  Gas  Transmission.  Inc..  et  al.. 

13428 
Highlands  Gathering  &  Processing  Co.  et  al.. 

31712 
National  Fuel  Gas  Supply  Corp.  et  al..  18398. 

21170 
Natural  Gas  Pipeline  Co.  of  America  et  al., 

5175,8353.26431.32521 
Nor  Am  Gas  Transmission  Co.  et  al..  14750 
Northern  Natural  Gas  Co.  et  al..  6079.  30081 
Northwest  Pipeline  Corp.  et  al..  3855.  10577. 

21807.  30080.  33798 
Panhandle  Eastem  Pipe  Line  Co.  et  al.,  16122 
Phillips  Gas  Pipeline  Co.  et  al.,  16467 
Questar  Pipeline  Co.  et  al.,  17349 


Seagull  Natural  Gas  Co.  et  al..  32523 
Southern  Natural  Gas  Co.  et  al.,  3856.  13972, 

28400     . 
Tennessee  Gas  Pipeline  Co.  et  al.,  12751 
Texas  Eastem  Transmission  Corp.  et  al.,  5384, 

17350 
Transwestem  Gathering  Co.  et  al.,  25902 
Tuscarora  Gas  Transmission  Co.  et  al.,  5174 
Washington  Water  Power  Co.  et  al.,  31710 
Williams  Natural  Gas  Co.  et  al.,  5385.  32151 
Williston  Basin  Interstate  Pipeline  Co.  et  al.. 
3205,  22057 
Natural  gas  pipelines;  alternatives  to  traditional 
cosl-of-service  ratemaking  criteria.  8356. 
14281 
Natural  Gas  Policy  Act 
Self-implementing  transactions.  16636.  21173, 

33398 
State  jurisdictional  agencies  tight  formation 
recommendations;  preliminary  findings — 
Oklahoma  Corporation  Commission,  6707, 
18399 
Oil  pipelines: 
Producer  price  index  for  finished  goods;  annual 
change,  27727 
PowerWorid;  power  flow  simulation  package 

presentation,  28783 
Preliminary  permits  surrender 
Adirondack  Hydro  Development  Associates. 

15912 
Cherry  Creek  Hydro  Associates.  1 1664 
David  Ausman  &  Associates.  26433 
Dike  Hydroelectric  Partners,  Inc.,  17351 
Grand  View  Irrigation  District,  Ltd.,  2958 
Lace  River  Hydro,  3857 
Portland  General  Electric  Co.,  30299 
Rock  Creek  Hydroelectric  Co.,  17351 
Soldier  Creek  Hydro  Associates,  1 1080 
Tumalo  Irrigation  District,  17352 
Thunder  Bay  Power  Co.;  National  Register  of 
Historic  Places;  restricted  service  list  for 
programmatic  agreement  for  managing 
properties,  5387 
Applications,  hearings,  determinations,  etc.: 
AIG  Trading  Corp.,  6708 
Alabama-TennessiSe  Namral  Gas  Co.,  5171, 
8354,  1 1080,  12549,  18807,  22379,  26424. 
29840,  32152 
Algonquin  Gas  Transmission  Co.,  2579,  4908, 
5173,  13142.  13718.  18092.20267.21172. 
21803.  24847.  25213.  27096.  29840.  33195 
Algonquin  LNG.  Inc.,  4908.  5171,  21802, 

24846 
Allan  D.  Gilmour,  15910 
ANR  Pipeline  Co.,  2579,  3636,  3858,  7049. 
7760,  7959,  11966,  12936,  12937.  1.3719. 
15137.  18092.  18399,  18806.  20680. 
24622,  24847.  26724.  28106.  .30292,  32003 
ANR  Storage  Co.,  22058,  30291 
Appalachian  Power  Co.,  2097 
Arizona  Public  Service  Co..  2385 
Aricansas  Oklahoma  Gas  Corp.,  5172.  7288 
Arkansas  We<;tem  Gas  Co..  15137.  22379. 

27503 
Associated  Power  Services.  Iik..  103 
Black  Creek  Hydro,  Inc..  12937 
Black  Hills  Corp..  24623 
Blackstone  Valley  Electric  Co.,  24623 
Brooklyn  Union  Gas  Co.  et  al..  33408 
Calpine  Power  Marketing.  Inc.,  16632 
Cambridge  Electric  Light  Co.,  1774 
Canyon  Creek  Compression  Co.,  29841 
Carnegie  Interstate  Pipeline  Co.,  7183,  18093, 

33409 
Carnegie  Natural  Gas  Co..  3637.  18807 
Central  Illinois  Public  Service  Co..  7184.  22059 


Central  Louisiana  Electric  Co..  Inc.,  27097 

Central  Power  &  Light  Co..  22379 

Central  Vermont  Public  Service  Corp.,  30082, 

32153,32515 
Central  Wayne  Energy  Recovery.  L.P..  1 058 1 
Century  Power  Corp.,  1 1660 
CGE  Fulton,  L.L.C.,  9330 
Cincinnati  Gas  &  Electric  Co.  et  al.,  22059 
Citizens  Utilities  Co..  9675,  14430 
CNG  Transmission  Corp.,  2745,  5172,  1038Z 

12752,  12937,  18093,  19249,  19578, 

24848,  25898,  33196,  31148.  32153 
CNG  Transmission  Corp.  et  al.,  10075 
Colorado  Interstate  Gas  Co..  103,  2745,  2959, 

3400,  7049,  7531,  12549.  12937,  17526, 

19576.  26725.  28783.  29586.  30295. 

32515.  33409 
Columbia  Gas  Transmission  Corp..  2579.  2746. 

3206.  6708,  7760,  9675,  10382,  1 1664. 

12938.  15137,  15557,  16124,  18093, 

19397,  20267,  21 172.  26425.  27097. 

29586.  31 148,  32003,  3231 1,  34241 
Columbia  Gas  Transmission  Corp.  et  al.,  18597, 

22378 
Columbia  Gulf  Transmission  Co.,  30856,  32003. 

2746,  6708,  8650,  10582,  12938,  15138, 

16124,20267,21173,22059 
Consolidated  Edison  Co.  of  New  York.  Inc.. 

13719 
Consolidated  Hydro  Maine.  Inc..  5660 
Cove  Point  LNG  LP..  8650 
Cranberry  Pipeline  Corp..  12213 
Crossroads  Pipeline  Co..  30082.  33799 
Dakota  Gasification  Co.  et  al..  5915 
Dayton  Power  &  Light  Co..  15910 
Delhi  Energy  Services.  Inc..  31462 
Denver.  CO.  25714 
Destec  Power  Services.  Inc..  6709 
Eastem  Shore  Natural  Gas  Co.,  2747,  14431. 

15138.  17526,  18597,  20268,  24623 
East  Tennessee  Natural  Gas  Co.,  4159,  5387, 

5915,  7959,  %75,  10842.  12939,  16125, 

19748,25714 
EcoElectrica,  L.P.,  6528,  15139 
Egan  Hub  Partners,  L.P.,  33409 
Electric  Exchange,  7184 
El  Paso  Natural  Gas  Co.,  9676,  13141.  17527, 

18598,  19748,  29841,  30294.  30295.  33799 
Enogex.  Inc..  25213 
Entergy  Services.  Inc..  et  al..  3206 
Equitrans.  Inc..  15758.  21509,  22574,  32952 
Excel  Energy  Services,  7959 
Ferguson-Burieson  County  Gas  Gathering 

System,  J.V..  15759 
Florida  Gas  Transmission  Co.,  2095,  2579, 

9676,  10383,  10842,  12213,  12753,  12939. 

15139.  17527.  19249.  22059,  22575. 
26425.  27097.  27098,  32516,  32664 

Florida  Power  Corp..  22378 

Gas  Research  Instimte.  4159.  12549 

Gas  Transport,  Inc..  7960 

Gateway  Energy,  Inc.,  32664 

General  H.  Norman  Schwarzkopf,  32664 

Georgia-Pacific  Corp.,  31299 

Granite  State  Gas  Transmission,  Inc.,  3401, 

7051,  1 1967,  21803,  22060.  31462,  .32004 
Great  Lakes  Gas  Transmission  Co.,  10843, 

28784 
Great  Lakes  Gas  Transmission  L.P..  5172,  5661, 

7761 
Great  Nonhem  Paper,  Inc..  26030 
Greeley  Gas  Co.,  13974 
Hamilton,  OH.  27970 
Havre  Pipeline  Co.,  LLC.  6081.  7049 
lEP  Power  Marketing,  L.L.C..  27280 
IGI  Resources,  Inc.,  31708 
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Illinois  Power  Co..  2097,  25213 

Illinois  Power  Co.  etal..  27727 

Imprimis  Corp..  103 

Indicated  Shippers  et  al..  1 1081 

Iroquois  Gas  Transmission  System.  L.P..  4160. 

30293 
J.  Anthony  &  Associates  Ltd..  22060 
Jersey  Central  Power  &  Light  Co.,  16872 
Kansas  &  Oklahoma  Cities  et  al..  15910 
Kansas  and  Oklahoma  Cities,  18399 
KansOk  Partnership  et  al.,  29841 
Keating,  Joseph  M.,  26881 
Kentucky  Power  Co..  18094 
Kem  River  Gas  Transmission,  26426 
Kem  River  Gas  Transmission  Co.,  2S8I,  20680, 

33196 
Ketchikan,  AK,  32153 
KN  Intersute  Gas  Transmission  Co..  448,  2581, 

3637,  4908,  6081,  7960.  8650.  10383. 

11664.  12753.  13719.  13975.  15139. 

15177,  15557,  15910,  19577,  25213. 

25714,27728,30291.30856 
KN  Marketing.  Inc..  31462 
Koch  Gateway  Pipeline  Co..  104.  448.  4909. 

5676,  5916,  6529,  9330,  %76,  12214, 
15911.  17782.  19579,21509.24848. 
26030.  27098.  27280.  28784,  32518 

K^iPower  Services.  Inc.,  3858 
Kobtenai  Electric  Cooperative.  Inc..  et  «l.. 

18094 
KO  Transmission  Co..  441 1 
Lee  8  Storage  Partnership.  28106 
Lockhart  Power  Co.,  21510 
Louisiana  Intrastate  Gas  Co.  L.L.C.,  7049 
Louisiana  Resources  Pipelirte  Co.,  LJ».,  31706 
McDaniel,  Burton,  M.D..  et  al..  6529 
Megan-Racine  Associates,  Inc.,  20989 
Mesquite  Energy  Services,  Inc.,  3858 
MidAmerican  Energy  Co.,  1 2550 
Mid-Amencan  Resources,  Inc.,  20083 
Mid  Louisiana  Gas  Co..  27098 
Midwestem  Gas  Transmission  Co.,  1774,  4160, 

13141,25715,33800 
Mississippi  River  Transmission  Corp..  2582, 

7532,  8355,  134.30,  17352,  18094,  26426. 

27099,  28106 
Mississippi  Valley  Gas  Co.  et  al.,  21510 
Mojave  Pipeline  Co.,  12550.  17783 
Moreau  Manufacturing  Corp..  104 
National  Association  of  Regulatory  Utility. 

10843 
National  Fuel  Gas  Supply  Corp.,  448,  4160, 

7960,  10383.  13975.  15289,  15911,  15912, 

17783,  20989.  22575,  26426,  27099. 

27503,  33196,  30531,  30857.  32153 
National  Power  Mknagement  Co..  3859 
Natural  Gas  Pipeline  Co.  of  America,  2959. 

3206.  4160.  7050,  7761,  9677.  10582. 

12215.  1.34.30.  16125,21510.25214. 

25896.  29844.  30857.  32312.  33196,  34240 
New  England  Power  Co.,  9330.  18399,  22378 
New  Martinsville,  WV,  32154 
New  Yorii  Sute  Electric  &  Gas  Corp..  9677 
Niagara  Mohawk  Power  Corp.,  30532 
Niagara  Mohawk  Power  Corp.  el  al..  17528 
Nooksack  River  Hydro.  Inc.,  19035 
NorAm  Gas  Transmission  Co..  30858.  3206. 

5677,  7762,  7961.  9678.  10843,  12939. 
13431,  14431,  15557,  15558,  18399. 
18807.  21511.  258%,  26725.  26881. 
27281,33800 

Northeast  Utilities  Service  Co.,  2097,  796f, 

27281 
Northem  Border  Pipeline  Co.,  8649.  27099 
Northem  Naniral  Gas  Co..  4909.  5172.  6082, 

6530.  7050.  7184.  8355.  %78.  10075. 
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1084;.  12940,  13720.  15289.  15759. 

I706(.  17352.  18095.  18598.21511, 

2710( .  27281.  30292,  30858.  31707. 

3266-.  33197 
Northern  5  tales  Power  Co..  2151 1 
North  Pen)  I  Gas  Co..  12940.  29845 
Northwest  Alaskan  Pipeline  Co..  27281 
Northwesttm  Public  Service  Co..  29845 
Northwest  Pipeline  Corp..  2582.  3638.  4161. 

5677.  6082.  7184.  7532.  7762.  8355.  9678. 

II66^  12753.  12941.  13141.  13431. 

1555i.  15760.  19249.  19576.  19579. 

2068( .  20681 .  22060.  26030.  29844. 

30291.30293.  31149.33197 
Oconto  El(  ictric  Cooperative.  21511 
Oregon  Tr  lil  Electric  Consumers  Cooperative 

Inc.. :  0083 
Ovenhrust  Pipeline  Co..  11081.  21512 
Ozark  Gas  Transnussion  System.  449.  13431 
Pacific  Gas  &  Electric  Co..  5677.  32154 
Pacific  Gai  Transmission  Co..  7185.  10843. 

I427(.  18400.  19398.  27100.  27969. 

3029(.  31463,  33800 
Pacific  Interstate  Transmission  Co..  16632 
PacifiCorp,  9029.  20268.  21512,  32665 
Paiute  Pip(  line  Co..  4412.  5916.  1 1665.  18400. 

21 181 .  22095.  22379.  24848.  25895. 

2589<,  32312 
Pan-Albert  Gas  (U.S.)  Inc..  32665 
Pan-Alber*  Gas  (U.S.)  Inc.  et  al..  1 1082 
Panhandle  Eastern  Pipe  Line  Co..  30858.  32312. 

2747.  3401.  3638,  3859.  4909.  10384. 

1084^.  11665.  12753.  12941.  13140, 

1513«.  17352.  18095.  19578.  22060.  33197 
Panhandle  Eastern  Pipe  Line  Co.  et  al..  1 1665 
Pennsylvai  ia  Power  &  Light  Co..  2098 
Pepperell  I  'ower  Associates  L.P..  7532 
Petal  Gas  Jtoragc  Co..  25715 
Portland  C  cneral  Electrical  Co..  22061 
Portland  C  eneral  Electric  Co..  32154 
PSl  Energf.  Inc..  32665 
Public  Util  ity  District  No.  1  of  Pend  Oreille 

Couni  y.  WA.  33800 
Puget  Soui  id  Power  &  Light  Co..  26427 
Questar  Pi  seline  Co..  2627.  7763.  1 1082. 

1 1661 .  15912.  16469.  18095.  21512.  28106 
Rainbow  I  nergy  Marketing  Corp..  22061 
Richfield  Cas  Storage  System.  18599 
Riverside  »ipcline  Co.  L.P..  21 187.  29846 
Rocky  Ma  jntain  Natural  Gas  Co..  1 2753 
S.D.  Warn  n  Co..  28784.  30083.  30859 
Salerno.  F  ederic  V..  et  al..  1 1080 
San  Diego  Gas  &  Electric  Co..  4909 
Sea  Robin  Pipeline  Co..  2582.  25897 
Seattle.  W\.  2385 

Selkirk  Co  gen  Partners.  L.P..  et  al..  3 1 1 49 
Shell  Wesi  cm  E&P  Inc..  19035 
Sonat  Intn  state-Alabama  Inc..  28601 
South  Canilina  Electric  &  Gas  Co.  et  al.,  3207 
Southern  California  Edison  Co..  2959.  19398 
Southern  California  Gas  Co..  2582.  1 1966 
Southern  Company  Services.  Inc..  12551.  14751, 
Southern  Platural  Gas  Co..  2583.  2747.  2813. 

5916.  7763.  8649.  12941.  12942,  13720. 

\6l2t.  18401.  18807.  18808.21512. 

2589< .  28395.  28601.  .30294.  30295,  31707 
South  Geo  rgia  Natural  Gas  Co..  449.  1 3720. 

21 18K  25897.  31149 
Southwest  Gas  Storage  Co..  3859  , 

Steuben  G  is  Storage  Co..  22061 
Stingray  P  peline  Co..  3207.  6083.  12215. 

1314<.  29846 
Sturgis.  Ml.  21513 
TCP  Gathi  ring  Co..  3 1 463 
TekasCor)..  15139 
Tennessee  Gas  Pipeline  Co..  30859.  31 150. 

2583.  6083.  7533,  7534,  7763,  8648, 


IMI 


10384.  11667.  11966.  13721.  14935. 

15558.  15822,  15912.  16469,  16632, 
17783.  17784,  18809,  19748,  24848. 
27504.  27969 

Tennessee  Power  Co..  25898 

Texas  Eastern  Transmission  Corp..  2584.  3207, 
3638,  3860,  4161.  4412,  10385,  1 1666, 
12551,  15140,  18096,  19036.  22061, 

25715,  26427,  32518,  33198,  31463, 
32004,32312 

Texas  Gas  Transmission  Corp..  2584,  2813, 
3638.  4161,  5678.  7051,  7533.  7763, 
10074,  10844,  17528,  18096,  18401, 
19117,  19578.  24849,  28107.  2^784, 

32518,  32665 

Texas  Gas  Transmission  Corp.  et  al.,  19036, 

31150 
TexPar  Energy.  Inc.i  3860 
Thomas  Hohman.  3^464 
Three  Rivers  Pipeline.  21 188 
Toledo  Edison  Co..  7%1 
Trailblazer  Pipeline  Co..  13432,  29847 
Transcontinental  Gas  Pipe  Corp.,  1 5 1 40 
Transcontinental  Gas  Pipe  Line  Corp..  31464. 

2386.  2585.  3860.  5916.  7185.  7533.  7764. 

9029.  10385.  10844,  12551,  12763,  12942. 

13140.  15559,  18599.  21 188.  22062. 

25716.  30860.  31464.  33198 
Transwestem  Pipeline  Co..  12943,  15760, 

19749.  20679.  24849.  25214,  25895 
Transwestem  Pipeline  Co.  et  al.,  16469,  18401 
Trunklir.e  Gas  Co..  3639,  3861.  7765.  13139. 

18096.  18097.  19578.  22377.  27282. 

27728,  29847.  30860,  33199 
Tiunkline  LNG  Co..  3861.  7765,  25716 
Union  Electric  Co..  22377 
United  Cities  Gas  Co..  26427 
Unocal  et  al..  3207 
Utah  Gas  Service  Co..  15140 
UtiliCorp  United  Inc.,  et  al.,  5678.  7049 
Utility-2000  Energy  Corp.,  3861 
Venice  Gathering  Co..  10385 
Viking  Gas  Transmission  Co..  2747.  5171, 

8648,  10845,  19250,  20268,  28107.  32518 
Virginia  Elecuic  &  Power  Co..  21 189.  27100 
Westcoast  Power  Marketing  Inc..  25897 
Westem  Gas  Interstate  Co..  1 1966 
Western  Gas  Resources  Storage.  Inc..  2585 
West  Texas  Gas.  Inc..  12943.  15559 
West  Texas  Utilities  Co..  7 1 85.  1 3432 
White,  Robert  R.  4412 
Wickland  Power  Services.  16633 
Williams  Gas  Processing-Mid-Continent  Region 

Co..  19913 
Williams  Natural  Gas  Co..  2748,  5679,  5916, 

6709,  7050,  7186.  1 1667,  12944.  13976, 

15559,  17352.  19577.  21513.  22062. 
26428.  27282,  28602,  28785,  3 1 464, 

32519,  32953.  33801 
Williams  Natural  Gas  Co.  et  al..  9029 
Williams  Power  Trading  Co..  28602 
Williston  Basin  Intersute  Co..  31464 
Williston  Basin  Intersute  Pipeline.  18599 
Williston  Basin  Intersute  Pipeline  Co.,  2585. 

4161.  10386.  12944.  12945.  13721,  18097, 
21189.25215,  25716.26030,26031, 
27101.  28395.  30290.  30293,  31 150.  31299 
Wyoming  Intersute  Co..  5679 
Wyoming  Intersute  Co..  Ltd..  30860,  25716 
Young  Gas  Storage  Co..  Ltd..  10845;  28107. 
31462 

Federal  Financial  Institutions 
Examination  Council 

NOTICES 

Accounting  by  creditors  for  loan  impairment; 
implemenuiion  issues,  7966 


Sute  examinations;  reliance  guidelines,  33206 

Trust  assets  annual  report;  addition  of  Schedule 

E  fiduciary  income  sutement,  34252 

Federal  Highway  Administration 

RULES 

Engineering  and  traffic  operations: 
Construction  and  maintenance — 
Federal-aid  highway  projects;  quality 

assurance  procedures  for  construction, 
33712 
Pig  iron  and  processed,  pelletized.  and 
reduced  iron  ore;  Buy  America 
requirements  waiver.  15478 
Truck  size  and  weight — 
Lofigercombination  vehicles  (LCV's)  and 
vehicles  with  two  or  more  cargo-carrying 
units;  restrictions;  correction,  1 52 1 2, 
16571 
Uniform  Traffic  Control  Devices  Manual — 
Incorporation  by  reference,  18520 
Temporary  signalling  devices.  363 
Motor  carrier  safety  standards: 
Commercial  driver's  license;  fireworks 

transporution  waiver.  34188 
Intermodal  transportation.  277(X) 
Omnibus  Transportition  Employee  Testing  Act 
of  1991— 
Controlled  substances  and  alcohol  use  and 

testing.  54.  20.30.  13369 
Preemployment  alcohol  testing  requirement  • 
suspension.  24765 
Parts  and  accessories  necessary  for  safe 
operation — 
Glazing  and  window  constivction;  automatic 
vehicle  identification  transponder.  12146 
Sute  planning  and  research  program 
administration 
Intermodal  transporution.  26(X)1 

PROPOSED  RULES 

Engineering  and  traffic  operations: 
Federal-aid  program  approval  and  highway 

project  authorization.  9306 
Uniform  Traffic  Control  Devices  Manual — 
National  standards:  revision,  31008 
Motor  carrier  safety  standards: 
Commercial  driver's  license;  fireworks 

transportation  waiver,  24820 
Commercial  motor  vehicle  definition:  gross 
weight  rating  criterion,  91 
Motor  vehicle  safety  standards: 
Parts  and  accessories  necessary  for  safe 
operation — 
Antilock  brake  systems;  commercial  vehicles 
engaged  in  intersute  commerce.  1 3306 

NO-nCES 

Bicycle  and  pedestrian  planning  at  Sute  and 
metropolitan  planning  levels:  technical 
guidance.  3295 
Environmenul  sutements;  notice  of  intent: 

Adair  County,  MO,  18876 

Albemarle  County.  VA.  13750 

Blue  Earth.  Steele,  and  Waseca  Counties.  MN, 
3920 

Broome  County,  NY,  18876 

Chittenden  County.  VT.  19982 

Contra  CosU  County.  CA.  1*438 

Cook  County  et  al..  IL,  19107 

DallasCounty.TX,  17604 

Grant  and  Lafayette  Counties.  WI.  15323 

Hawaii  County,  HI.  3021 

Houghton  County.  Ml.  3298 

Jefferson  and  Shelby  Counties,  AL,  6766 

Kelso,  WA.  26758 

Knox  County.  TN.  17845 


Lapeer  County.  MI.  21584 
Marion.  Lake  and  Volusia  counties.  FL.  9717 
Milwaukee  and  Waukesha  Counties.  Wl.  7264 
Morgan*  Cass.  Schuyler,  and  McDonough 

counties.  IL.  32569 
New  Hanover  County,  NC.  32391 
Newport  County.  RI.  18877 
Oklahoma  County.  OK.  16527 
Orange  County,  FL,  168 
Rock  County,  WI,  16527 
Saline  County.  IL,  33904 
San  Diego  County,  CA.  16528 
Sauk  County,  WI.  7619.  9075 
Savannah.  GA.  19622 
Snohomish  County.  WA.  14317 
Spotsylvania  and  Sufford  Counties,  VA.  28645 
Strafford  County.  NH.  29721 
Suffolk  County.  NY,  30677 
Tioga  County,  PA,  et  al..  10417 
•       Washington  County.  OH.  26469 
Wayne  County.  MI.  4225      , 
Wexford  County  et  al..  MI.  19108 
Williamson  and  Travis  Counties.  TX.  3021 
Winnebago  County  et  al..  WI.  1 16% 
Federal  highway  cost  allocation  study:  comment 

request.  8109 
Highway  funding  sanctions  required  by  Clean  Air 
Act:  exemption  criteria;  policy  sutement. 
34315 
•.  Intermodal  Surface  Transporution  Efficiency  Act: 
National  scenic  byways  program;  interim  policy. 
26759 
Meetings: 

Diagnostic  devices,  standardized:  use  in 

inspection  and  maintenance  of  commercial 
motor  vehicles:  feasibility  assessment. 
26470 
Intelligent  Transporution  Society  of  America, 

168.  8111 
National  Motor  Carrier  Advisory  Comminee. 
1.3504 
Metropolitan  planning  process  in  transporution 
management  area  planning  areas:  Federal 
certification  implementation:  comment 
request.  26470 
Motor  carrier  safety  standards: 

Interstate  motor  carrier  operations  weight 
threshold  requirements  adoption  and 
enforcement  by  Sutes.  168 
Ports  of  entry,  international;  investment  needs. 

13504 
Transportation  decisionmaking,  public 

involvement:  policy  and  questions  and 
answers.  5508 
Truck  size  and  weight  study.  6587.  13510 

Federal  Housing  Enterprise  Oversight 
Office 

PROPOSED  RULES 

Freedom  of  Information  Act;  implemenuiion. 

25162 
Minimum  capital  for  Enterprises  (Fannie  Mae  and 

Freddie  Mac).  30201 
Regulatory  agenda,  24104 
Risk-based  capiul.  7468.  25174 

Federal  Housing  Finance  Board 

PROPOSED  RULES 

Regulatory  agenda.  24316 

NOTICES 

Agency  information  collection  activities  under 

0MB  review.  7058 
Federal  home  loan  bank  system: 
Community  support  review — 

Selection  of  members.  3221.  19053 


Items  processing  services;  prices.  28127 
Meetings;  Sunshine  Act,  32574 

Federal  Labor  Relations  Authority 

PROPOSED  RULES 

Administrative  Law  Judges  proceedings: 

Unfair  labor  practice  complaints  processing  aixl 
exceptions  filing:  recommendations 
submission.  1 1 057 

NOTICES 

Federal  service  labor-management  relations  sutuie: 
Collective  bargaining:  comment  solicitation  for 
policy  sutement.  14285.  15291 

Federal  Maritime  Commission 

RULES 

Conflict  of  interesu.  9786 

Maritime  carriers  in  domestic  offshore  and  foreign 
commerce: 
Tariffs  filing,  posting,  publishing,  etc.:  marine 
terminal  operators  and  common  carriers; 
CFR  parts  removed.  27228 
Correction.  30791 
Organization,  functions,  and  authority  delegations: 
Hearing  Counsel  Bureau  et  al..  27698 
Managing  Director's  Office:  correction.  5322 

PROPOSED  RULES 

Maritime  carriers  in  foreign  commerce: 
Agreements  among  ocean  common  earners: 
information  form  and  post-effective 
reporting  requirements.  6482 
Ocean  freight  forwarders,  marine  terminal 
operations,  and  passenger  vessels: 
Service  conu^ct  filing  requirements; 
miscellaneous  revisions.  27248 
Regulatory  agenda.  24322 
Tariffs  filing,  posting,  publishing,  etc.:  marine 
terminal  operators  and  common  earners;  CFR 
parts  removed.  2923 

NOTICES 

Agency  infonnation  collection  activities  under 
OMBreview.  26725.  28613 

Agreements;  additional  information  requests: 
American  President  Lines.  Ltd..  et  al..  21819 

Agreements  filed,  etc..  1777.  2750.  2751.  3643. 
4627.  5391.  6531.  7201.  8772.  9333.  9840. 
12945.  1.3985.  14758.  15931.  16136.  16652. 
18404.  19257.  21820.  24865.  26435.  28410. 
33208.  .30540.  30541.  .32156 

Casualty  and  nonperformance  certificates: 
Alaska  Sightseeing/Cruise  West.  16470 
American  Classic  Voyages  Co..  15764.  32524 
American  West  Steamboat  Co..  15764 
Carnival  Corp..  16470.  2841 1 
Celebrity  Cruises.  Inc..  et  al..  4628.  22066 
Club  Med  Sales,  Inc..  et  al..  4914 
Crystal  Cniises.  Inc..  et  al..  2103.  20682 
Cunard  Line  Ltd..  26726 
Cunaid  Line  Ltd.  et  al..  26726,  31468 
Discovery  Sun  Partnership  et  al..  15764.  15765 
Hapag-Lloyd  (America)  Inc.  et  al..  21820 
Radisson  Seven  Seas  Cruises.  Inc..  et  al..  15765 

17532 
Royal  Caribbean  Cruises  Ltd..  20682 
Royal  Caribbean  Cruises  Ltd.  et  al..  20682 
Royal  Cruise  Line  Ltd..  et  al..  5178 
Society  Expeditions.  Inc..  et  al..  .33419 
Starlauro  S.p.A.  et  al..  5178 

Complaints  filed: 
Great  Eastern  Shipping.  Inc..  ct  al..  15567 
Marine  Dynamics.  19258 
Nordana  Line  AS.  7201 
Puerto  Rico  Freight  Systems.  Inc..  ci  al..  9334 
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Federal  Mediation 

Shipco  Transport  Inc..  20270 
Freight  forwarder  Hcenses:  '^ 

Alumar.  Inc..  etal..  1778 
Argosy  Shipping.  Co.,  et  al.,  32%2 
Aries  Freight  Systems.  Inc..  et  al..  3227 
Buffalo  Forwarding  Co.  et  al..  19401 
Celadon-Jacky  Maeder  Co.  et  al..  4914 
Cohen.  Alfred  L..  et  al..  19258 
E.D.R.  International.  Inc..  et  al..  4915 
Fari  Intemational.Inc.  et  al..  15931 
Forwarders  International.  Inc..  et  al .  18102 
Gilbert  International.  Inc..  et  al..  16470 
Inte^gTrans-lntemational.  Inc..  et  al..  32524 
IsacaC^go  International.  Inc..  et  al.,  6531 
Jason  Shipping  Co.  et  al..  14758 
Jet  Logistics  International  Inc.  ct  al.,  7566 
Logistics  International.  Inc..  et  al..  32525 
M&M  Woridwide.  Inc..  et  al..  22066 
Maracargo  Inc.  et  al..  1.3985 
Marmara.  Inc..  et  al..  9840 
Megatrans  International,  Inc..  et  al.,  31468 
MSL  Express  Inc..  et  al..  1 1671 
Nettles  &  Co..  Inc..  et  al..  26884 
Ocean  Customs  Brokers  et  al..  2841 1 
Ocean  Trade  International.  Inc..  et  al..  27527 
Oregon  Pacific  Hay  Co.  et  al..  9030 
Sahara  Motors,  Inc..  et  al..  32525 
SCR  International  Freight  Forwarding.  Inc.,  ct 

al..  20683 
Sisto  International  Shipping  ct  al..  25216 
Southern  World  International.  Inc..  et  al..  15932 
Stiebel  Intemational  Shipping.  Inc..  et  al..  1 2946 
Superior  Shipping.  Inc..  et  al..  15291 
Synergy  Logistics  Services  et  al..  6532 
T.G.  Intemational.  Inc..  et  al..  17532 
Woridwide  Intemational  Forwarders.  Inc..  et  al.. 
28787 
Investigations,  hearings,  petitions,  etc.: 

Household  Goods  Forwarders  Association  of 

America.  Inc..  20494 
South  Carolina  Sute  Ports  Authority.  22390 
Trans-Atlantic  Agreement.  8386 
Meetings:  Sunshine  Act,  7625.  8112.  9078.  29722. 

31539 
Ocean  freight  forwarders,  marine  terminal 
operations,  and  passenger  vessels: 
Automated  Tariff  Filing  and  Information  System 
(ATFI)— 
Firms  certified  for  batch  filing  capability:  list. 

19594 
Tariff  cancellations.  8233.  10850 
Tariff  cancellations.  8233.  10850.  25910.  26772 

Federal  Mediation  and  Conciliation 
Service 

RULES 

Debarment  and  suspension  (nonprocuremem). 

33037.  33052 
Granu  and  cooperative  agreements  to  Sute  and 

local  governments;  uniform  administrative 

lequirements  (OMB  A-I02) 
Simplified  acquisition  dollar  threshold  increase. 
196.38.  19644 
Mediation  assistance  in  Federal  service;  Fonn  F- 

53  availability.  2509 
PROPOSED  RULES 
Regulatory  agenda,  24050 

NOTICES 

Committees;  esuWishment.  renewal,  termination, 
etc.: 
Labor-Management  Cooperation  Grants  Program 
Advisory  Committee.  19258 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Labor-management  cooperation  program.  5391 
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Meetings: 

Grants  Program  Review  and  Advisory 

Coiniifttee.  31308 
Labor- Management  Cooperation  Grants  Program 
Advisory  Committee.  32962 

Federal  Mine  Safety  and  Health 
RevieK  Commission 


NOTICES 

Meetings;  Su4shiiie 


17384.  1 
30334 


r85l, 


Art.  5460.  15001.  17097. 
18441.  19463.20801.28832. 


Federal  Pifison  Industries 

RULES 

Work  and  cot  ipensalion;  FPI  inmate  work 
progranu,  15826 

Federal  Pilocurement  Policy  Office 


RULES 

Acquisition 
Cost  Accoiiiting 
Allocatia  i 


re  gulati 


undiT 


127 
Pension 

adjt^i 


( osts;  composition,  measurement, 
iment.  and  allocation;  cost 
accduntmg  standards.  16534.  20248 


rt  gulatii 


PROPOSED 

Acquisition 
Cost  Accot^ting 
Cost 
Gains  or 
-business 


RULES 

ions: 

Standards  Board — 
accounting  practices  changes.  20252 
losses  subsequent  to  mergers  or 
combinations  by  government 
contactors,  treatment.  12725 


NOTICES 

Acquisition  r^ulations: 

Board  of  D  rectors;  FAR  rewrite; 
impleifentation 
Core  guii 
Small  busii^sses. 
owned 
5741 
Subcontract! 


iin  i 


plans,  companies  supplying 
commercial  items;  policy  letter,  7228 

Federal  Railroad  Administration 


RULES 

Alcohol  and 
Random 

toxicological 


idrig 


Omnibus 
1991- 
Preemployrtient 


suspen  iion 
Railroad  locoi  not 

Event  recoipers, 
Railroad 

Utility  em| 
Track  safely 

Railroad 

PROPOSED 

Railroad  accicjeni 
Railroad 
Grade 

install4t 
Railroad 
Train  and 
advanded 


Railroad  worl 
Federal 
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ions: 

Staixlards  Board — 
of  contractor  restructuring  costs 
defense  contracts;  interpretation. 


ing  principles.  4205 

.  disadvantaged  and  women- 
FAR  review  requirements.  456. 


crug 


rciden 


use  control: 
testing;  post-accioent 
testing,  and  testing  kit 
replacimem,  19538 
Trai  sporlation  Employee  Testing  Act  of 


alcohol  testing  requirement 
24765 
ive  safety  standards: 
27900 
rules: 

safety  standards.  1 1047.  30469 
^andards: 
br  dges  safety;  policy  statement.  20654 

RULES 

reporting.  9001 
rules: 

warning  systems  selection  and 
ion.  11649.  17770.  19012 
brakes  and  drawbars: 
l^omotive  power  braking  systems; 
technology  use.  3375 
ace  safety: 
cry  review;  meetings.  18390 


1  oper  iiing 
p  oyee  i 


i  oper  iiing 
cros!  ing 


powiT 


Ipla 


regjilati 


Roadway  Worker  Protection  Negotiated 
Rulemaking  Advisory  Committee — 
Estabhshment.  1761 
Meetings.  8619.  22542 

NOTICES 

Emergency  order  to  railroad  tank  car  owners;  stub 

sill  lank  cars  inspection  and  repair.  1 58 1 1 
Exemption  petitions,  etc.: 
American  President  Lines.  Ltd..  rt  al..  12818. 

21233 
Birmingham  Southern  Railroad  Co.  et  al..  22426 
Central  Montana  Rail.  Inc..  14479 
Central  Pugrt  Sound  Regional  Transit 

Authority.  169 
Chicago  &  North  Western  Transportation  Co. 

«  al..  19983 
Rorida  East  Coast  Railway  Co..  10418 
Indiana  Railway  Museum.  7094 
James  River  Corp..  7093 
MK  Rail  Corp.  rt  al..  22427.  27592 
National  Railroad  Passenger  Corp.  (AMTRAK). 

14479.28011 
New  Jersey  Transit  Rail  Operations  et  al..  3696 
Port  Authority  Trans-Hudson  Corp..  21234 
Procor  Ltd,^^22427 
Renfe  Talgo~t>f  America.  Inc..  19984 
Southern  Pacific  Transportation  Co..  18877 
Union  PaciHc  Railroad  Co.  et  al..  28646 
West  Jersey  Railroad  Co.  et  al..  22429 
Mertings: 
National  high  speed  ground  transportation 

policy;  public  outreach.  15814.  19622, 

32202 
Northeast  Corridor  Safety  Committee.  8268 
Traffic  control  systems;  discontinuance  and 
removal: 
Canadian  American  Railroad  Co.  et  al..  22430 
Consolidated  Rail  Corp.  et  al..  1.3750 
CSX  Transportation.  Inc..  et  al..  28647 
Montana  Rail  Link.  Inc..  et  al.  2243 1 
Norfolk  Southern  Railway  Co.  et  al..  32202 
Wheeling  &  Lake  Erie  Railway  Co.  et  al..  .3697 

Federal  Reserve  System 

RULES 

Bank  holding  companies  and  change  in  bank 
control  (Regulation  Y): 
Tying  restrictions;  combined-balance  discount, 
20186 
Bank  Secrecy  Act;  implementation: 
Funds  transfers  and  transmittals  (wire  transfers); 
recordkeeping  by  financial  institutions.  220 
Community  Reinvestment  Act  regulations,  22156 
Electronic  fund  transfers  (Regulation  E): 
Consumer,  account,  or  access  device 

identification  code;  requirement  eliminated. 
15032 
Equal  credit  opportunity  (Regulation  B): 

Official  staff  commentary.  29965 
Extensions  of  credit  by  Federal  Reserve  banks 
(Regulation  A): 
Discount  rate  change.  928 1 
Home  morigage  disclosure  (Regulation  C): 

Annual  reporting  requirements;  instructions  and 
forms.  22223 
Loans  to  executive  officers,  directors,  and 
principal  shareholders  of  member  banks 
(Regulation  O): 
Loans  to  holding  companies  and  affiliates, 

176.35 
Unimpaired  capital  and  unimpaired  surplus: 
definitions,  31053 
Membership  of  State  banking  institutions 
(Regulation  H): 
Loan  production  offices  and  "back  office" 
facilities  establishment;  interpretation, 
17436 


Organization,  fioKtions,  and  authority  delegations: 
Federal  Reserve  BaiOcs;  public  welfare 
investments  by  State  member  banks: 
approval,  22256 
General  Counsel,  10306 
Privacy  Act;  implementation,  3340 
Reimbursement  for  providing  financial  records 
(Regulation  S): 
Recordkeeping  requirements  for  certain  financial 
records.  231 
Risk-based  capital: 

Low  level  recourse  transactions.  8177 
Securities  credit  transactions;  OTC  margin  stocks 
list  (Regulations  G.  T.  U,  and  X).  5845, 
20005 
Truth  in  Lending  (Regulation  Z): 

Mortgage  rates  and  fees;  limitations  and 
disclosure  requirements,  1 5463 
Correction,  29969 
Official  staff  commentary,  16771 
Truth  in  Savings  (Regulation  DD): 

Annual  percentage  yield  calculation,  5 1 28 

PROPOSED  RULES 

Bank  holding  companies  and  change  in  bank 
control  (Regulation  Y): 
Capital  adequacy  guidelines.  6042 
Shares  or  assets  controls;  filing  requirement 
eliminated.  15881 
Equal  credit  opportunity  (Regulation  B): 
Data  collection  relating  to  applicant's  race, 
color,  sex.  religion,  or  national  origin; 
prohibition  elimination,  20436 
Home  mortgage  disclosure  (Regulation  C): 

Staff  commentary.  30013 
Loans  to  executive  officers,  directors,  and 
principal  shareholders  of  member  banks 
(Regulation  O): 
Unimpaired  capital  and  unimpaired  surplus: 
definitions.  19689 
Membership  of  State  banking  institutions 
(Regulation  H): 
Capital  adequacy  guidelines.  6042 
Practice  and  procedure: 

Uniform  and  local  rules.  32882 
Regulatory  agenda.  24326 
Securities: 
Credit  by  brokers  and  dealers  (Regulation  T) 
Amendments,  33763 
Truth  in  lending  (Regulation  Z): 

Credit  adveriising;  radio  and  television,  33151 
Truth  in  Savings  (Regulation  DD): 

Annual  percentage  yield  calculation.  5 1 42 

NOTICES 

Adverse  material  supervisory  determinations; 

internal  appeals  process;  guidelines.  16470 
Agency  information  collection  activities  under 
OMB  review.  1779.  4915.  5394.  5395.  5682, 
%87,  %88,  10587,  12215,  12216.  12218, 
12592.  13985.  15291.  16473,  17062.  25917, 
28787 
Committees;  establishment,  renewal,  termination, 
etc.: 
Consumer  Advisory  Council,  29849 
Federal  banking  and  thrift  agencies;  capital  and 
accounting  standards  differences;  repon  to 
congressional  committees.  3227 
Federal  Open  Market  Committee: 

Domestic  policy  directives.  2599.  7969.  17789, 
30302 
Federal  Reserve  bank  services: 
Fedwirc  funds  transfer  service — 

Book-entry  securities;  operating  hours  and 

service  capabilities,  1 1 1 
Operating  hours  expansion.  1 10 
Payments  system  risk;  daylight  overdraft  fee 
increase  (o  depository  institutions.  1 2559 
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Meetings: 

Consun^er  Advisory  Council.  10858.  29850 
Meetings;  Sunshine  Act,  533,  2174,  2625,  3.302, 
.3699.  3946.  4234,  4944.  5760.  5961,  6771, 
7287.  81 12,  8442,  9724,  9888,  10425,  1 1 193. 
12032,  12591.  13210.  14057,  14484.  15176, 

.  15624.  16702,  17097.  17851,  18441,  191 15. 
191 16,  1%24,  20556.  21588.  224.37.  24672, 
25768.  26480.  27151.  27597.  284.37,  28833, 
30156.  .30683.  31185,  31761,  32213,  32404. 
33258 
Privacy  Act: 

Systetns  of  records.  26436.  26437 
Applications,  hearings,  determinations,  etc.: 

A.E.  Bancorp  et  al..  33208 

Abess  Properties.  Ltd..  2969 

Abess  Properties.  Ltd..  el  al..  .30876 

Ace  Gas.  Inf..  et  al.,  15568 

Affiliated  Community  Bancorp,  Inc..  et  al.. 
20683 

Akin.  Charles  Keith.  19917 

Albert  City  Bankshares.  Inc..  et  al..  2969 

Allied  Irish  Banks,  p.l.c.  26885 

Allied  Irish  Banks,  p.l.c.  el  al..  15765 

Allied  Irish  Banks,  pic,  et  al.,  14941     . 

AMBANCCorp..  134.35 

AMBANC  Corp.  et  al..  1781 

AMCORE  Financial  Inc..  24865 

Ameribank  Co..  Inc..  18601 

American  National  Corp..  3866 

American  Stale  Bank  ESOP  el  al.,  17362 

AmeriGroup.  Inc..  31 156 

Andover  Bancorp,  Inc.,  et  al..  25917 

Anita  Bancorporation.  Inc..  et  al..  18816 

Arnold.  Otis  Truman  et  al..  15933 

Aspen  Bancshares.  Inc..  28151 

Associated  Banc-Corp.  34257 

Associated  Banc-Corp  el  al..  29598 

Banco  de  Sabadell,  S.A..  17789 

Bancol  Y  Cia.  en  C.  el  al..  6120 

Bank  of  Colorado  Holding  Co.  el  al.,  12219 

Bank  of  Ireland  et  al..  1781.  .3403 

Bank  of  New  Yoric  Co.,  Inc..  27978 

Bank  of  New  Yorii  Co..  Inc..  et  al..  17533. 
30302.  33209 

Bank  South  Corp..  31.309 

Banque  Nationale  de  Paris.  2600 

Barber.  Ralph  Neal,  13986 

Barker.  H.  Glenn,  et  al.,  2841 1 

Barnard,  Herbert  Marvin,  et  al..  16137 

Bamett  Banks.  Inc..  14759 

Bamett  Banks,  Inc..  et  al.,  5682 

Bamett,  John  Bigham,  III.  17063 

Barol.  Edward  N..  Trustee  for  Irrevocable  Trust 
and  Travel  One  et  al..  27292 

Bairy  L.P..  4415 

Bay  Banks.  Inc..  el  al.,  18103 

BB&T  Bancshares  Corp.  et  al.,  14942 

Berens  Corp..  2841 1 

Bergau.  Glenn  Fred,  9840 

Berkshire  Bancorp  et  al.,  34257 

Berkshire  Financial  Services,  Inc.,  et  al..  7201 

Blaylock.  Gerauld.  el  al..  17533 

Bowman.  Albert,  et  al..  7970 

Brannen  Banks  of  Florida.  Inc..  el  al.,  19401 

Brazosport.  Corp..  16652 

Brill  Bancshares.  Inc..  et  al..  12563 

Brown.  Richard  Lee.  et  al.,  17062 

Bniner.  Wendell  D..  rt  al..  21523 

Buerge  Bancshares,  Inc..  17533 

Bulliard.  James  Barr,  Sr..  et  al.,  18405 

Burieigh.  Lawrence  Russell,  et  al.,  6120 

C&F  Financial  Corp..  15568 

Caisse  Nationale  de  Credit  Agricole.  32525 

Canadian  Imperial  Bank  of  Commerce,  32681 

Capital  Bancorporation,  Inc..  14759 


Carroll  County  Bancshares.  Inc..  33419 

Cass  Commercial  Corp..  rt  al..  13157 

Central  &  Southern  Holding  Co..  16138,  19401 

Central  Bancompany.  Inc.,  33809 

Centura  Banks.  Inc..  et  al.,  1 1095 

CFXCorp.  rtal.,  5179 

Chase  Manhattan  Corp..  16653.  24tf32 

Chatuge  Bank  Shares.  Inc..  et  al..'':to876 

Chittenden  Corp.  et  al.,  3867 

Citizens  Independent  Bancorp.  Inc..  et  al.,  128 

Citizens  Investment  Co..  Inc.,  22397 

City  Holding  Co.,  8387 

City  Holding  Co.  rt  al..  21820 

City  National  Bancshares.  Inc..  et  al.,  458 

Clyde  Financial  Corp..  25216 

Commercial  Bancgroup.  Inc.,  et  al..  3I3I0 

Commerzbank  AG  et  al..  19064 

Commonwealth  Holdings.  LLC.  el  al..  17790 

Community  Bancshares.  Inc.  Employee  Stock 

Ownership  Plan.  15292 
Community  Capital  Corp.  el  al..  19595 
Community  National  Corp..  30877 
Compass  Bancshares.  Inc.,  18601 
Cooperatieve  Centrale  Raiffeisen- 

Boerenleenbank  B.A.  et  al..  26Q.34.  28613 
Cooperative  Centrale  Raiffeisen- 

Boerenleenbank.  B.A.  Rabobank  Nederiand 
etal..  4415 

Coriiss.  Michael  J..  458,  27977 

Country  Bank  Shares  Corp..  4628 

Country  Bank  Shares.  Inc..  et  al..  20683 

CSB  Financial  Group.  Inc..  19918 

CS  Holding  rt  al..  3867 

Dalrymple  Family,  L.P..  et  al..  20494,  21821 

Dauphin  Deposit  Corp.  et  al..  1 3986 

David  Randall  Martin  Trust  No.  1  et  al.,  7970 

Dean,  Larry  Reginold,  el  al..  27730 

Denis  J.  O'Brien  Irrevocable  Family  Trust, 
14942 

Deposit  Guaranty  Arkansas  Corp..  31468 

Deters.  Charles  H..  1 1096.  13158 

Deutsche  Bank  AG.  21523.  22066 

Deutsche  Bank  AG.  et  al..  1 1096 

Deutshe  Bank  AG  el  al..  8660 

Downey.  Robert  L..  et  al..  19402 

Dukes.  John  Ashley.  1 3725 

Eastside  Holding  Corp.  et  al..  1 1671.  25217 

Embry.  Marlene  Crowe,  rt  al..  7202 

ESB  Bancorp,  Inc.,  et  al..  6712 

Executive  Auto  Lease.  Inc.,  12219 

F&M  National  Corp.  et  al..  7770 

Farmers  &  Merchants  Bank  Employee  Stock 
Ownership  Plan.  25723.  27977 

Farmers  Stale  Holding  Corp.  rt  al.,  19402 

Farmington  Bancorp.  13725 

FBD  Holding  Co.  rt  al..  10587 

FCFT.  Inc..  rt  al..  9689 

Fernandez.  Manuel  V..  et  al.,  22580 

Fifth  Third  Bancorp  et  al..  3403.  10084.  26885 

Financial  Trust  Corp.,  27105 

Financial  Trust  Corp.  et  al..  18601 

Firstar  Corp..  8235 

First  Bancorp.  Inc..  et  al..  21523 

First  Bankshares.  Inc..  et  al..  22580 

First  Chicago  Corp..  7059 

First  Citizens  Bancorporation  of  South  Carolina. 
Inc..  30087 

First  Commerce  Corp.  et  al..  17063 

First  Community  Bancshares.  Inc.,  9840 

First  Community  Corp.  et  al..  16476 

First  Dakota  Financial  Corp.  Employee  Stock 
Ownership  Plan,  28151 

First  Evanston  Bancorp.  Inc..  el  al.,  17063 

First  Farmers  Bancshares,  Inc..  1 2563 

First  FinaiKial  BaiKorp.  32963 

First  Interstate  BancSystem  of  Montana.  Inc., 
I3I58 
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First  Mariner  Bancorp,  et  al.,  9841 

First  National  Co..  28151 

First  National  Corp.  el  al.,  24633 

First  National  of  Nebraska.  Inc..  19918.  32321 

First  Peoples  Bancshares.  Inc..  et  al..  26035 

First  Savings  Financial  Corp.  et  al.,  32525 

First  Security  Bancorp  et  al..  14286 

First  Southern  Bancshares.  Inc.,  rt  al..  12768. 

15292 
First  Union  Corp..  20094,  20270,  29598 
First  Union  Corp.  el  al..  5179.  12564 
Fleet  Financial  Group.  Inc..  19259 
Foxdale  Bancorp.  Inc..  et  al.,  7970 
Frickey,  Carl  L.  et  al..  8388 
Frickey.  Charles  L..  rt  al..  7771 
Fulton  Financial  Corp..  27105 
Gainesville  Bancshares.  Inc..  ei  al..  5919 
Georgia  BaiKshares.  Inc..  el  al..  19749 
Gillmor  Financial  Services.  Inc.,  2600.  5180 
GreatBanc.  Inc..  et  al..  13725 
Grimes  County  Capital  Corp..  21524 
Guaranty  Bancshares.  Inc..  32680 
Hanson.  Douglas  J..  129 
Harris.  E.  Ross.  2969 
Harrison  Bankshares.  Inc..  1 1097 
Hathom.  William  E..  31157 
Heartland  Financial  USA.  Inc..  el  al..  15932 
Helena  Bancshares.  Inc..  16477 
Henderson  Bancshares.  Inc.,  20095 
Hensley.  Roger,  et  al..  30541 
Hibemia  Corp.  el  al..  4416.  31310 
Higgins.  John  P.M..  6532 
HNBCorp.  rtal..  7771 
HSBC  Holdings  pic  et  al.,  13726 
Huntington  Bancshares  Inc.  el  al..  2751 
Inlervest  Bancshares  Corp.  et  al..  32963 
ISB  Financial  Corp..  7566 
Issac  Gilinski  y  Cia.  S.  en  C.  «  al.,  7202 
James  River  Bankshares.  Inc..  et  al..  15765 
Jamestown  Union  Bancshares.  Inc..  8236 
Josephine  F.  Waine  1992  Tnjst.  3868 
Joy  Partners.  Ltd..  26035 
Judd.  James  Richard.  15146 
KeyCorp.  2970.  19259 
KeyCorp  et  al..  32322 
Key.  Phillip  Ray.  et  al..  10588 
L.B.S.  McMullan  L.P.  el  al..  4628 
Lakeview  FinaiKial  Corp.  et  al..  5179 
Lambert.  Roy  H.  el  al..  32963 
Larch  BaiKorp..  Inc..  el  al..  13435 
LeVarge.  Fredric  R..  32680 
LeVarge.  Fredric  R..  et  al..  34257 
Lincoln  Bancorp.  31468 
Ung.  Robert  F.  32012 
Louis  G.  Titus  Revocable  Trust  et  al..  14759 
Marine  Midland  Bank.  Inc..  32156 
Marshall  &  lisley  Corp..  10083 
Marshall  &  Ilsley  Corp..  32012 
Martin.  Robert  Lee.  rt  al..  10858 
Mason-Dixon  Bancshares.  Inc.,  el  al..  24866 
Matenve.  Ltd..  8660 
MBNA  Corp..  27978 
Mellon  Bank  Corp..  13436 
Mellon  Bank  Corp.  rt  al..  1.3987.  26035 
Mercaniile  Bancorporation.  Inc..  20684 
Mercantile  Bancorporation  Inc.  et  al..  17064 
Milton  Bancshares.  Inc..  161.38 
MNB  Corp.  et  al..  5395 
Moran.  John  D..  Sr..  rt  al..  21821 
Morgan.  Patricia  B.,  rt  al..  32157 
Moundville  Bancshares.  Inc.,  21821 
Mountain  Bancshares.  Inc.,  18405.  19402. 

.30302 
MSB  Holding  Co..  18102 
National  Bancorp.  Inc..  53% 
National  City  Co^..  19260 
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National  City  Corp.  et  al..  14433 

National  Commerce  Corp..  19403 

National  >VestministeT  Bank  PLC.  323S 

Ness,  Lawy  F..  el  al.,  26036 

New  Ennand  Community  Bancorp,  Inc..  et  al.. 

33430 
New  Era  Bancoiporation,  Inc.,  10859 
NorthcTTi  Plains  Investnient,  Inc..  et  al..  28614 
North  Folk  Bancorporation  et  al.,  1 4760 
North  Folk  Bancorporation,  Inc..  7567,  7970 
Northwest  Bancorp  et  al.,  20271 
Norton  Ckpital  Corp.  et  al.,  13987 
Norwest  Corp.,  459,  7567,  13987,  24634 
Norwest  forp.  et  al.,  2601.  3868,  53%.  7771, 

Oconomf^oc  Bancshares,  Inc..  10393 

Ogle  Co*fity  Bancshares,  10859 

Ohio  Hetluge  Bancorp.  Inc.,  et  al..  14434 

Ohs,  SteMJen  L.,  et  al.,  17790 

Old  National  Bancorp.  7059 

Old  SecofHl  Bancora  Inc.,  et  al.,  10083 

Omega  Fnancial  Cwp^  25724 

Peoples  I  idependent  Bancshares,  Inc.,  et  al., 

10819 
Persons  I  anking  Co.,  Inc.,  1782 
Peterson.  Larry  D..  12768 
Pikeville  National  Corp.  et  al..  16653,  19260 
Pointe  Fiiiancial  Corp..  32157 
Pointe  Financial  Corp.  et  al..  14434 
Port  St.  L  ucie  National  Bank  Holding  Corp. 

et  al.  1782 
Premier  I'inancial  Bancorp.  Inc.,  5178,  22397 
Professioial  Bancorp.  15932 
Progressi  le  Growth  Corp.,  9031  ^ 

PSB  Muljal  Holding  Co.  et  al.,  15146        - 
Quad  Cit  i  Holdings.  Inc.,  9689 
Redding.  James  A.,  et  al.,  3235 
Regions  1  'inancial  Corp.,  6712  ^ 

Regions  1  'inancial  Corp.  et  al.,  32680         ^ 
Republic  [Security  Financial  Corp.,  20494 
Reynold^  Shirley  A.,  et  al.,  27105 
Roberts,  puane  R.  et  al.,  18102 
Royal  Bancshares,  Inc.,  21211 
Royal  Ba  ncshares  of  Pennsylvania.  Inc.,  et  al.. 

7561 
Royal  Bank  of  Canada,  3236,  19064 
Ryan,  Jai  nes  L.,  20095 
Salvador  Vicente  Bonilla-Mathe,  18602 
Saphir.  John  M.,  et  al.,  12564 
Selden,  Marvin  R.,  Jr..  et  al.,  9031 
Sequatch  e  Valley  Bancshares,  Inc.,  1 3727 
Sidell  B^Korp,  Inc.,  12219 
Sierra  Tahoe  Bancorp.  27105 
Signet  Blinking  Corp.  et  al.,  18816 
Societe  denerale.  22067,  28412.  31157 
Societe  ( lenerale  et  al.,  4167 
Solsrud.  Rachel  Ann,  15568  '^-''^ 

South  Ba  nking  Co.  et  al.,  30542 
SouthTr\i  5t  Corp.  et  al.,  32322 
Staley.  John  William,  5397 
State  Finincial  Services  Corp.  et  al..  19065 
Stemberj ,  Jeffrey  Howard,  29850 
Stewart  iissociates,  30087 
Stine  Faiiily  Partnership,  10082 
Suburbar  Bancshares.  Inc.,  32157  * 

Suderma  i,  John  R.,  et  al.,  30877 
Sun  Financial  Corp..  26726 
SunTnisi  BalUs.  Inc^t  al.,  459,  32681 
■  Susqueha  luia  BBnrfRares.  Inc..  et  al.,  10394 
Swiss  Bank  Corp.,  10084,  26726 
Thcnoi.  Clinton  J.,  31469 
Torgerhagen.  Kari,  et  al.,  15293 
Toronto-  Dominion  Bank,  7202 
Totalban  t  Corp.  of  Florida,  32013 
Towne  t  ancorp.  Inc.,  et  al.,  27292 
U.S.  Tni  it  Corp.,  16139 
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UB&T  Financial  Corp.  et  al..  26436 
UJB  Financial  Corp.,  Inc.,  et  al.,  19918 
Union  BaiKshares  of  Campbell  County,  Inc., 

etal.,  16138 
Union  Bank  of  Switzeriand.  2601 .  10588 
Union-Calhoun  Investments,  Ltd.,  17064 
Union  National  Financial  Corp.  et  al.,  17362 
Union  Planters  Corp.  et  al.,  27977 
United  Community  Banks,  Inc.,  et  al.,  31719 
United  Sutes  Trust  Co.  of  New  York 

40 1  (k)Plan  and  ESOP,  26886 
United  Valley  Bancorp,  Inc.,  et  al.,  2602 
Valley  National  Bank,  27106 
Valrico  Bancorp.  Inc..  8388 
Wachovia  Corp.,  27730 
Wachovia  Corp.  et  al.,  26436 
Wangensteen.  John  P.,  et  al.,  5181 
Wells  Fargo  &  Co.,  12946 
Werner  E.  Schreiber  Blind  Trust  et  al.,  %90 
Westdeutsche  Landesbank  Girozentrale,  4167 
Western  Bancorporation,  Inc.,  17064 
Whipple  Family  L.P.,  3404 
Whitewater  Bancorp,  Inc..  7568 
Whitfield,  John  Mark,  33420 
Wilmington  Trust  Corp.  et  al.,  20271 
Wilson  &  Muir  Bancorp,  Inc..  et  al..  %90 
Wisconsin  Bank  Services,  Inc.,  34258 
WSB  Bancorp.  20094 

Federal  Retirement  Thrift  Investment 
Board 

RULES 

Retirement: 
Federal  Employees  Retirement  System — 
Eligibility;  plan  account  make-up 
contributions,  withdrawn  funds 
restoration,  and  loan  accounts 
reesublishment,  19990 
Thrift  savings  plan: 

Funds  withdrawal  methods,  9595 
Retirement  benefits  court  orders,  1 3604 
Vesting;  credible  military  service;  clarification, 
24535 

PROPOSED  RULES 

Thrift  savings  plan: 

Investment  funds;  participant  choices,  27908 

NOTICES 

Meetings: 

Employee  Thrift  Advisory  Council,  2395,  33209 
Meetings;  Sunshine  Act,  2427,  8442,  13513, 
17851,22437.30156 

Federal  Service  Impasses  Panel 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  7971 

Federal  Trade  Commission 

RULES 

Alternative  fuels  aiMl  alternative  fueled  vehicles; 

labeling  requirements,  26926 
Appliances,  consumer,  energy  costs  and 

consumption  information  in  labeling  and 

advertising: 
Comparability  ranges — 

Qothes  washers.  19845,  27690 

General  service  incandescent  lamps,  15198 

General  service  incandescent  lamps,  etc., 
31077 

Showerheads  and  faucets,  1 4209 
AppliaiKes.  consumer,  energy  costs  and 

consumption  information  in  labeling  and 

advertising  • 


Residential  energy  sources;  average  unit  energy 
costs,  9295 

PROPOSED  RULES 

Appliances,  consumer,  energy  costs  and 

consumption  information  in  labeling  and 
advertising: 
Comparability  ranges — 
General  service  incandescent  lamps,  etc., 
15200 
Comprehensive  Smokeless  Tobacco  Health 
Education  Act: 
Rotation  of  health  warnings  for  promotional 
materials  for  smokeless  tobacco  products, 
8312 
Federal  regulatory  review,  6463 
Industry  guides: 
Beauty  and  barber  equipment  and  supplies, 

17032 
Luggage  and  related  products,  shoe  content 
labeling  and  advertising,  and  ladies' 
handbags,  15724 
Regulatory  agenda,  24344 
Telemarketing  sales  rale,  8313,  30406 
Trade  regulation  rules: 

Credit  practices;  Regulatory  Flexibility  Act 

review,  24805 
Extension  ladders  length;  deceptive  advertising 

and  labeling,  27245 
Fiberglass  curtain  rule;  repeal.  27243 
Franchising  and  business  opportunity  ventures; 
disclosure  requirements  and  prohibitions 
Uniform  franchise  offering  circular  guidelines 
•     and  earnings  claim  requirements,  1 7656 
Home  insulation;  labeling  and  advertising, 

17492 
Incandescent  lamps  (light  bulbs).  17491,  28554 
Non-prismatic  and  partially  prismatic 

instruments;  deception,  27241 
Quick-freeze  aerosol  spray  products  used  for 
frosting  cocktail  glasses;  lethal  effects  of 
inhaling,  failure  to  disclose,  27244 
Sleeping  bags;  advertising  and  labeling  as  to 

size,  27240 
Tablecloths  and  related  products  size;  deceptive 

advertising  and  labeling,  27242 
Waist  belts,  leather  content;  misbranding  and 
deception.  15725 

NOTICES 

Agency  information  collection  activities  under 

OMB  review.  8388,  32682,  30542 
Cigarettes,  domestic;  tar,  nicotine,  and  carbon 

monoxide  content;  report  availability,  33809 
Interlocking  directorates: 
Clayton  Act  Section  8  jurisdictional  thresholds. 
3644 
Meetings;  Sunshine  Act.  21588 
Premerger  notification  waiting  periods;  early 

tenninations,  5181,  5920,  7971,  9841,  10085, 
12946,  14760,  17065,  19919,  21822,  26440. 
28614,31719 
Prohibited  trade  practices: 
Abovo,  Inc.,  et  al.,  464,  18405 
Alliant  Techsystems  Inc.,  25217 
Amerada  Hess  Corp.  et  al..  10860 
American  Academy  of  Orthopaedic  Surgeons, 

30542 
American  Home  Products  Corp.,  1 2947 
American  Institute  of  Smoking  Cessation  et  al., 

18406 
American  Tobacco  Co.,  5921 
APM  Enterprises  -  Minn  Inc.,  29598 
Arkla,  Inc..  32322 
Armstrong  Cork  Co..  5921 
B.A.T.  Industries  p.l.c.  et  al.,  2751,  27309 
Baby  Furniture  Plus  Association,  Inc.,  10860 


Bce-Swect,  Inc..  et  al.,  10861 

Boston  Scientific  Corp.,  12948,  32323 

California  &  Hawaiian  Sugar  Co.  et  al.,  8236 

Charter  Medical  Corp.,  10861 

Columbia/HCA  Healthcare  Corp.,  464.  27292 

CP  Industries.  466 

Creative  Aerosol  Corp.,  6532 

Del  Monte  Foods  Co.  et  al.,  5397,  27305 

Equifax  Credit  Information  Services,  Inc.,  9842 

Eskimo  Pie  Corp..  29601 

European  Body  Concepts.  Inc..  18406 

Felson  Builders.  Inc.,  et  al..  10861 

Fonnu-3  International,  Inc.,  et  al.,  5922,  25217 

G.E.C.H..  Inc.,  29603 

Gateway  Educational  Products,  Ltd.,  et  al„ 

31469 
General  Motors  Corp.  et  al..  30545 
Glaxo  pic.  16139 
Good  Samaritan  Regional  Medical  Center 

medical  staff,  10864 
Goraycb  Seminars,  Inc.,  et  al.,  18410 
Great  Expecutions  Creative  Management.  Inc. 

et  al.,  29605 
Great  Expecutions  of  Baltimore,  Inc.,  et  al.. 

29608 
Great  Expectations  of  Columbus,  Inc.,  2961 1 
Great  Southern  Video,  Inc.,  et  al..  29613 
Gieen,  David,  M.D.,  19065 
H.D.  Lee  Co.,  Inc.,  12955 
HEALTHSOUTH  Rehabilitation  Corp.,  5401, 

25218 
Intereo  Inc.  et  al.,  19067 
IV AX  Corp.,  1782,  18410 
JAMS  Financial,  Inc.,  29615 
Jerry's  Ford  Sales,  Inc.,  et  al.,  30546 

KGE,  Inc..  29618 

Korean  Video  Stores  et  al.,  1841 1 

La  Asociacion  Medica  de  Puerto  Rico  et  al., 
16144 

Latronica.  Frank  A.,  Jr.,  et  al.,  29850 

Levi  Strauss  &  Co.,  8236 

Lockheed  Corp.  et  al.,  5408,  32323 

Louis  Bass,  Inc.,  467,  18414 

Mattel,  Inc.,  19068 

Montedison  S.p.A.  et  al.,  5414,  31469 

National  Dietary  Research,  Inc..  et  al.,  27305 

Nature's  Bounty,  Inc.,  et  al.,  25218 

Nestle  Food  Co..  5927 

New  England  Juvenile  Retailers  Association  et 
al..  10864 

Ninzu,  Inc.,  et  al.,  5932,  25222 

Notations.  Inc.,  et  al.,  8236 

Oeriikon-Buhrle  Holding  AG,  10864 

Olsen  Laboratories,  Inc.,  et  al.,  10865 

Orchid  Technology,  8237,  30549 

Original  Marketing,  Inc.,  27309 

Penn  Traffic  Co.,  8239,  30549 

Physicians  Group,  Inc.,  et  al.,  25223 

Pittsburgh  Plate  Glass  Co.,  25226 

Reckitt  &  Colman  pic,  3X36,  25227 

Red  Apple  Companies,  Inc.,  et  al.,  16148 

Reebok  International  Ltd.  et  al.,  25227 

Rite  Aid  Corp.,  469 

RN  Nutrition  et  al.,  6533 

San  Antonio  Singles  of  Texas,  Inc.,  et  al., 
29620 

Schnuck  Maricets.  Inc.,  13988 

Schwegmann  Giant  Super  Markets,  Inc.,  13993 

ScottsCo.,  31470 

Sensormatic  Electronics  Corp..  5428,  32323 

Service  Corporation  International,  12955 

Sterling  Connections.  Inc..  et  al..  29622 

SulzerLtd.,  16148 

Taleigh'Corp.  et  al.,  16148 

Tele-Communication.  Inc..  9847 

Third  Option  Laboratories,  Inc.,  et  al.,  25230 


TRIAAC  Enterprises,  Inc.,  29625  I 

V.L.P.  Enterprises,  Inc..  29627  / 

WLAR  Co.  et  al.,  32324  ^ 

Wright  Medical  Technology,  Inc.,  et  al,.  460. 

18414 
Violent  Crime  Control  and  Law  Enforcement  Act 
Made  in  U.S.A.  or  Made  in  America  claims; 

consistency  with  AgeiKy  decisions  and 

orders,  13158 

Federal  Transit  Administration 

RULES 

Buy  America  lequirements;  small  purchases  and 
purchases  with  operating  assistance  (micro- 
purchases);  waiver,  14174 
Omnibus  Transportation  Employee  Testing  Act  of 
1991: 
Alcohol  misuse  prevention  in  transit  operations, 

12298 
Preemployment  alcohol  testing  requirement 
suspension,  24765 
Prohibited  drug  use  prevention  in  transit 
operations: 
Random  drug  testing  program,  122% 

PROPOSED  RULES 

Buy  America  requirements;  small  purchases  and 
purchases  with  operating  assistance  (micro- 
purchases);  waiver,  14178 
Omnibus  Transportation  Employee  Testing  Act  of 
1991: 
Prohibited  drug  use  prevention  and  alcohol 
misuse  prevention  in  transit  operations, 
7100 

NOTICES 

Environmental  statements;  availability,  etc.: 
East  Side  of  New  York  County  (Manhattan). 

NY.  34320 
East- West  Transportation  Corridor,  Milwaukee 

and  Waukesha  Counties,  WI,  72o4 
Glen  Bumie  light  rail  extension,  MD,  4467 
Long  Island  Transportation  Corridor.  Kings 

county  et  al.,  NY,  33027 
Metro-North  commuter  railroad,  Dutchess 

County.  NY,  30087 
North-South  rail  link,  Boston,  MA,  12819 
Peninsula  Commute  Service  (CalTrain)  San 
Francisco  Downtown  Extension  Project. 
CA,  26473 
Spine  Line  Corridor,  Pittsburgh.  PA,  4468 
Federally-assisted  transit  projects;  innovative 
finance  techniques;  administrative  policies 
aiKl  procedures,  24682 
Metropolitan  planning  process  in  transportation 
management  area  planning  areas;  Federal 
certification  implementation:  comment 
request,  26470 
Transportation  decisionmaking,  public 

involvement;  policy  and  questions  and 
answers,  5508 

Financial  Management  Service 

See  Fiscal  Service 
NOTICES 
Privacy  Act: 
Systems  of  records,  2809 

Fine  Arts  Commission 

See  Commission  of  Fine  Arts 
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Fish 

Fiscal  Service 

RULES 

Bonds  and  notes.  U.S.  Treasury: 
Series  EE  U.S.  savings  bonds- 
Offering;  bonds  description;  guaranteed 
minimum  investment  yield;  CFR 
correction,  1(X>19 
Rate  changes.  15430 
Book-entry  Treasury  bonds,  notes,  and  bills;  feet 

collection.  4376 
FedSclect  checks  regulations.  25990 
Marketable  book-entry  Treasury  bills,  notes,  and 

bonds;  sale  and  issue.  1 3906 
Treasury  certificates  of  indebtedness,  notes,  and 
bonds;  state  aixl  local  government  scries. 
4502 

PROPOSED  RULES 

Payment  to  financial  institutions  for  credit  to 

employee  and  beneficiary  accounts;  CFR  pan 
removed,  416 

Regulatory  agenda.  23761 

NOTICES 

Definitive  securities  and  Treasury  Direct  securities 

accounts;  fee  schedules,  4473 
Federal  debt  collection  and  discount  evaluation; 
Treasury  current  value  of  funds  rate,  21024 
Interest  rates: 
Renegotiation  Board  and  prompt  payment  rates, 
530 
Surety  companies  acceptable  on  Federal  bonds: 
Acadia  Insurance  Co..  1 8439 
American  Reliable  Insurance  Co.,  17609,  20307 
American  Safety  Casualty  Insurance  Co.,  18440 
Chartwell  Reinsurance  Co..  10142 
Chatham  Reinsurance  Corp.,  2173 
Christinia  General  Insurance  Corp.  of  New 

Yoric.  11191 
Cumberland  Casualty  &  Surety  Co.,  16917 
Financial  Pacific  Insurance  Co.,  16917 
Great  Lakes  American  RelnsuraiKe  Co.,  531 
Harco  National  Insurance  Co.,  1 3206 
Millers'  Mutual  Insurance  Association,  7623 
Municipal  Bond  Investors  Assurance  Corp.. 

531,  13207 
Ranger  Insurance  Co..  2621 
Reliance  Insurance  Co.  of  Illinois.  1 7609 
Reliance  Surety  Co..  13207 
Travelers  Indemnity  Co.  of  Rhode  Island.  16528 
Surety  companies  acceptable  on  Federal  bonds; 

annual  list,  34436 
Surety  company  application  and  renewal  fees 
increase.  8768 

Fish  and  Wildlife  Service 

RULES 

Alaska  National  Interest  Lands  Conservation  Act 
Title  VIll  implemenution  (subsistence 
priority);  correction.  10317,  31542 
Endangered  and  threatened  species: 
African  birds.  2899 
Coastal  Califomia  gnaicatchcr.  1 5693 
Gesneria  pauciflora,  1 2483 
nine's  emerald  dragonfly,  5267 
Mexican  spotted  owl — 

Critical  habitat  designation,  29914 
Red  kangaroo,  etc..  1 2887 
Red  wolves;  nonessential  experimental 
populations  in  North  Carolina  and 
Tennessee.  18940 
Rock  cress,  56 
Rock  gnome  lichen.  3557 
Saint  Francis"  satyr  butterfly.  5264 
Southwestern  willow  flycatcher.  10694 
Spruce-fir  moss  spider.  6968 
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Fish 

Tiburon  paintbrush,  etc.  (12  plants  from 
Caffomia).  6671 
Hunting  aitd  fishing: 
Open  aitas  list  additions,  5276 
Refuge- ipecific  regulations,  5066 
Marime  mammals: 
Polar  bettfs  and  walnises;  incidental  take  during 
oil  vnd  gas  exploration  activities  in 
Beiufon  Sea  and  adjacent  northern  coast 
of  illaska.  31258    . 
Meetings:  I 

Alaska  federal  Subsistence  Regional  Advisory 
Coiincils,  33726 
Migratory  pird  hunting: 
Bismuthftin  shot  as  nontoxic  for  waterfowl  and 
cool  hunting  during  1994-95  hunting 
seaion;  conditional  approval.  61 
Correition,  2177 

PROPOSED  RULES 

Alaska  Feqeral  public  lands  subsistence 
management  regulations,  6466 
Kenai  pi^ninsula;  taking  of  moose,  24601 
Alaska  Naional  Wildlife  Refuges: 

Visitor  srrvice  authorizations,  20380 
Endangered  and  threatened  species: 
American  peregrine  falcon,  34406 
Arizona  kvillow;  withdrawn.  20951 
Arkansas  River  shiner,  2070 
Bald  eagle.  15280 
Barton  Springs  salamander,  13105 
Brother 'i  Island  tuatara.  5159 
Cactus  fmtiginous  pygmy-owl,  19013 
Candida^  categories  review — 

Candidate  species  reclassiflcation,  34225 
Canelo  Hills  ladies '-tresses,  etc.  (three  wetland 
spe(  ies  in  southern  Arizona  and  northern 
Son  Bra),  16836.32483 
Chinese  Camp  brodiaea.  etc.,  8342 
Conu^  C  osta  goldfields,  etc.  (four  plants  from 

Noi  ihem  California),  1 4253,  267 1 3 
Fat  three  -ridge,  etc.  (seven  freshwater  mussels), 

200  ?2 
Findings  on  petitions,  etc. — 
Amarj  osa  toad.  1 5280 
Anadr>mous  Atlantic  salmon.  14410 
Austn  lian  koala;  status  review.  8620 
Boreal  load  (southern  Rocky  Mountain 

p>pulation).  15281 
Bull  ti  Dut,  30825 

Comal  Springs  salamander.  31 137 
Dakoti  skipper.  10535 
Grime  i  vetchling.  30826 
North  American  wolverine.  19567 
Oahu  ;lepaio.  30827 
01ym(  ic  mudminnow  (Grass  Lake/Green 

C  Bve  Creek  population).  .30828 
Preble  s  meadow  jumping  mouse.  1 3950 
(Jueen  Charlotte  goshawk.  33784 
South<  m  torrent  salamander.  3378S 
Swift  ox.  31663 

Walle;  e  (Southern  population).  1 3397 
Wolf.  Mexander  Archipelago.  10056 
Wood  nirtle.  27954 
Lost  Riv  -r  sucker,  etc..  5893 
Mexican  spotted  owl — 

Critical  habitat  designation.  12728.  12730 
Northern  spotted  owl.  9484.  26712 
Peck's  Ci  ve  amphipod.  etc.  (aquatic 

inv«  rlebrates  in  Comal  and  Hays  Counties, 
TX)  29537 
Queen  Ciarlotte  goshawk,  425,  10344 
Sacramento  splittail.  2638 
San  Dieg  d  fairy  shrimp.  69 
San  Jacii  to  Valley  crownscale,  etc.  (four 

souliwesiem  California  plants).  12531 
Steller's  rider.  Alaska  breeding  popnilation. 
342:  5 


IMI 


Suisun  thistle,  etc..  31000 
Western  snowy  plover.  Pacific  Coast 
population — 
Critical  habitat  designation,  1 1768,  25882 
WouiKtfin,  etc. 
Critical  habitat  designation.  17296,  31444 
Endangered  Species  Conv^tion!--''^ 

Appendixes  and  amendments,  73 
Findings  on  petitions,  etc.,  3^13     ^^ 
Hunting  and  fishing: 

Open  areas  list  additions,  30686 
Importation,  exportation,  and  transportation  of 
wildlife: 
Polar  bear  trophy  importation  permit  issuances, 

70 
Wildlife  taxonomic  or  systematic  collection 
specimens  or  parts  thereof;  scientific 
exchange.  15277 
Marine  mammals:      *'' 
Polar  bears  and  walruses;  incidental  take  dii 
oil  and  gas  exploration  activiti^  in 
Beaufort  Sea  and  adjacent  nortteru^oast 
of  Alaska.  14408  ^^ 

Migratory  bird  hunting: 
Aiuiual  hunting  regulations;  and  migratory  bird 

hunting  by  Indian  Tribes.  1 5642 
Bismuth-tin  shot  as  nontoxic  for  waterfowl  and 
coot  hunting  during  1 995-96  hunting 
season;  conditional  approval.  31356 
Migratory  bird  harvest  information  program, 

14194,27249 
Migratory  game  bird  hunting  regulations;  and 
S^mce  Migratory  Bird  Regulations 
CommittECTrneeiings.  31890 
Migratory  birds;  list.  24686 

NOTICES 

*\ 
Agency  information  collection  activities  under 

OMB  review.  26737,  30097,  30580 

Apex  Houston  oil  spill  restoration  plan; 

availability.  20739 

Coastal  Barrier  Resources  System: 

Map  correction.  10268 

Pacific  Coast  application.  7578 

Endangered  and  threatened  species: 

Endangered  Species  Act  activities;  interagency 

cooperative  policy  statements 

Candidate  species  guidance.  8729 

Distinct  vertebrate  population  segment 

identification.  8729 

Incidental  take  permits — 

Wisconsin  Natural  Resources  Department; 

Kamer  blue  butterfly.  29709 

Recovery  plans — 

Florida  manatee.  17364 

Hyacinth  macaw,  18609 

June  sucker,  297 1 1 

Lyrate  bladderpod,  31732 

Mexican  spotted  owl.  15787 

Piping  plover.  7067 

Royal  snail.  4189       \ 

Sacramento-San  Joaqul^^Delta  native  fishes. 

2155 

Spectacled  eider.  1 1675 

Western  snowy  plover.  Pacific  Coast 

population;  economic  analysis  availability. 

22404 

Endangered  and  threatened  species  permit 

applications.  143.  1792.  2782.  .3871.  4188. 

4444.  5207.  5944.  6550.  7066,  721 1.  8729. 

9043.9694.  10106.  10610.  11109.  11993. 

12246.  12248.  12969.  13169.  14301.  14445. 

15151.  15577.  15939.  16882.  16883.  17086. 

17364.  18420.  18421.  18608.  18848.  19282. 

19603.  19764.  20504.  21002.  22072.  25245. 

25733.  26048.  26454.  27778.  27987,  28428. 

28622,  29863.  30098.  30313.  30580.  31321. 


31491.  32023.  32337.  32560,  32706.  32989, 
33426,  33845 
Monthly  reports,  25733 
Endangered  Species  Convention: 
African  elephant  sport-hunled  trophy  permits; 

guidelines  withdrawn.  12969 
Giant  panda  import  permit  policy.  16487.  33224 
Trade  prohibition  in  animal  species  from  twelve 
countries,  26897 
Environmental  statements;  availability,  etc.: 
Florida  panther.  geiKtic  restoration  and 

management,  478 
Galerucella  calmariensis,  etc.;  nonindigeneous 
insects  release  to  control  purple  loosestrife, 
32023 
(jeorgetown.  Horry.  aiK)  Marion  Counties.  SC; 

national  wildlife  refuge.  24873 
Grizzly  bear;  reintroduction  to  Bitterroot 

Ecosystem.  ID  and  MT.  2399.  29708 
Incidental  take  permits — 
Baldwin  County.  AL;  Alabama  beach 

32161.  2400.  8057.  10401.  28428" 
Brevard  County.  FL;  Florida  scrub  jay,  8057, 

14776.  15303 
Brevard  County.  FL;  Florida  scrub  jay  and 

Eastern  indigo  snake.  2156 
Clark  County,  NV;  desert  tortoise,  8058 
La  Costa  Villages.  Carlsbad.  CA;  coastal 
California  gnatcatcher.  5945.  14776 
Lewis  County.  WA:  northern  spotted  owl, 
etc..  26737 
.    Plum  Creek  Timber  Co..  L.P..  WA;  northern 
spotted  owl.  etc..  7577  , 
Sandhills  Region,  NC;  red-cockaded 

woodpecker,  10400 
San  Diego  County,  CA;  snowy  plover,  etc., 

25734 
Travis  County,  TX;  black-capped  vireo, 

13169 
Travis  County.  TX;  goldeii-cheeked  warbler, 
%94,  9855,  10.399,  12782,  14302, 
14303,  15578,  1688.3,  18610,  19764. 
20281.  24648.  25246,  26454.  30315. 
.30581.32561,32990 
Vernon  Parish.  LA;  red-cockaded 

woodpecker,  26049 
Washington  County,  UT;  desert  tortoise, 

7785,  20280 
Williamson  County.  TX;  golden-cheeked 
warbler,  32990 
Mexican  wolf;  reintroduction  to  historic  range 

of  southwestern  U.S.,  33224 
Rocky  Mountain  Arsenal  Wildlife  Refuge,  CO, 

32023 
Ruffe  control  program.  2982 
Silvio  O.  Conte  National  Fish  and  Wildlife 

Refuge.  CT  et  al.,  27119 
Sport  fish  and  wildlife  restoration  programs: 
Federal  aid.  19283 
Federal  wildland  fire  management  policy  and 
program  review.  95 
Report  publication  delay.  25688 
Grants  and  cooperative  agreements;  availability, 
etc.: 
North  American  Wetlands  Conservation 

Council;  solicitation  package  availability, 
9695 
Sport  fish  and  wildlife  restoration  projects. 
25247 
Marine  mammals.  7753 
Authorization  letters;  incidental  take — 
Oil  and  gas  industry  activities:  polar  bears 
and  Pacific  walruses.  16498 
Polar  bears  in  Alaska;  habitat  conservation 
strategy,  10868.  22584 
Meetings: 
Alaska  Federal  Subsistance  Regional  Advisory 
Councils.  436 


Alaska  Federal  Subsistence  Board.  9(X)3 
Aquatic  NuisaiKC  Species  Task  Force.  2782. 

1 1675.  22405 
Endangered  Species  of  Wild  Fauna  and  Flora 

International  Trade  Convention.  21825 
Exotic  bird  labeling,  breeding  facilities  and 
retail  outlets  certification,  etc.;  Wild  Bird 
Conservation  Act  of  1992  voluntary 
program.  12248 
Garrison  Diversion  Unit  Federal  Advisory 

Council.  18610 
Klamath  Fishery  Management  Council.  14446 
Klamath  River  Basin  Fisheries  Task  Force. 

6551.29711 
North  American  Wetlands  Conservation 

Council.  8250.  32338 
Silvio  Conte  National  Fish  and  Wildlife  Refuge 

Advisory  Committee.  15151 
Sport  Fishing  and  Boating  Partnership  Council. 
8730.  25735 
Migratory  bird  hunting  and  conservation  stamp 

(Duck  Stamp)  contest.  6281 
Migratory  Bird  Treaty  Act 
Machias  Seal  Island,  ME;  colonial  seabird 
nesting  site  and  rookery;  visitation 
restrictions,  28623 
Nonindigenous  aquatic  nuisance  prevention  and 
control: 
Brown  tree  snake  control  plan.  22073 
Sharon  Steel  damage  settlement  restoration  plan; 

document  availability  and  meeting,  4636 
Virgin  spinedace;  conservation  agreement,  5435 
Wetlands  and  other  aquatic  resources;  mitigation 
banks;  establishment,  use,  and  operation; 
Federal  guidaiKe,  12286 
Wild  Bird  Conservation  Act  of  1992: 
Approval  applications — 
Blocker,  Jerry,  20112 
Hardaswick,  Victor  J.,  10106 
Pike,  DanL.,  15152 
Wildland  fire  management  policy  and  program 
review,  32485 

Food  and  Consumer  Service 

RULES 

Child  nutrition  programs: 

National  school  lunch  program — 
Dietary  Guidelines  for  Americans; 

incorporation,  3 1 1 88 
Meal  planning  and  preparations  options: 

computerized  nutrient  analysis  and  food- 
based  menu  system,  31 188 
School  breakfast  program- 
Dietary  Guidelines  for  Americans; 

incorporation.  31 188 
Meal  planning  and  preparations  options; 

computerized  nutrient  analysis  and  food- 
based  menu  system,  3 1 1 88 
State  administrative  expense  funds — 
(Thild  and  adult  care  food  program,  15457 
Food  distribution  programs,  15457 
National  school  lunch  program,  15457 
School  breakfast  program,  15457 
Special  milk  program.  15457 
Women,  infants,  and  children;  special 
supplemental  nutrition  program — 
Homelessness/migraiKy  as  nutritional  risk 
conditions,  19487 
Food  stamp  program: 
'     Benefit  delivery  rule,  20178 

Employment  and  training  performance-based 

funds  distribution,  1 707 
Mickey  Leiand  Memorial  Domestic  Hunger 
Relief  Act- 
Excess  medical  expense  deduction,  17628 
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PROPOSED  RULES 

Child  nutrition  programs: 

National  school  lunch  program — 
Dietary  guideliiKS  for  Americans: 

compliance;  meeting,  5514,  10042, 
10150 
Nutrition  objectives  for  school  meals,  5527 
School  breakfast  program — 
Dietary  Guidelines  for  Americans; 

compliance:  correction,  5514,  10042, 
10150 
Nutrition  objectives  for  school  meals,  5527 
Food  distribution  programs: 
Donation  of  foods  for  use  in  U.S.,  territories, 
and  possessions,  and  areas  under 
jurisdiction — 
State  processing  program;  waiver  authority. 
18781 
Food  stamp  program: 

Mickey  Leiand  Childhood  Hunger  Relief  Act- 
Quality  control  modification,  32615 
Monthly  reporting  for  households  residing  on 

reservations;  restrictions,  29767 
Recipient  claims  collection  from  Federal  income 

tax  refunds  and  Federal  salaries,  33612 
Retail  and  wholesale  food  concerns:  applicant- 
provided  information  sharing  with  other 
Federal  and  State  agencies,  25625 
Rules  simplification,  2703 

NOTICES 

Child  nutrition  programs: 
Child  and  adult  care  food  program — 

Income  eligibility  guidelines,  12732,  14058 
Summer  food  service  program: 
reimbursement  rates,  1768 
Commodity  school  program — 

Income  eligibility  guidelines,  12732,  14058 
National  school  lunch  program — 

Income  eligibility  guidelines,  12732,  14058 
School  breakfast  program — 

Income  eligibility  guidelines.  12732.  14058 
Special  milk  program- 
Income  eligibility  guidelines.  12732.  14058 
Women,  infants,  and  children;  special 
supplemental  food  program — 
Poverty  income  guidelines.  12909 
Food  distribution  programs: 
Commodity  supplemental  food  program;  elderiy 

poverty  income  guidelines.  18799 
Nutrition  program  for  elderiy;  assistance  level, 
6691 
Food  stamp  program; 

Alaska,  Hawaii,  Guam,  and  Virgin  Islands: 

maximum  allotments.  2730.  1 4486 
Maximum  allotments  and  income  eligibility 
standards  and  deductions.  2731 

Food  and  Drug  Administration 

RULES 

Administrative  practice  and  procedure: 
Advisory  committees — 
Name  and  function  changes.  9296 
Animal  drugs,  feeds,  and  related  products: 
Chlorteiracycline  soluble  powder  concentrate. 

26826 
Current  good  manufacturing  practices — 
Finished  pharmaceuticals:  manufacturing, 
processing,  packing,  or  holding.  4087 
Dexamethasone  injection.  29984 
Gentamicin  sulfate  injection.  29985 
Guaifenesin  injection.  27223 
Lincomycin  hydrochloride  soluble  powder. 

14216 
Lufenuron  tablets.  .^2 
Melengestrol  acetate  and  tylosin.  1 1028 
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Neomycin  sulfate  oral  solution.  3079 
Neomycin  sulfate  soluble  powder.  14217 
New  drug  applications — 
Lasalocid.  29481 
Lufenuron  suspension.  20402 
Nicarbazin  and  bacitracin  methylene 

disal  icy  late.  29483 
Penicillin  G  potassium,  26359 
Tylosin,  7121 

Tylosin  and  virginiamycin,  8547 
Zeranol,  26359 
Nicarbazin  Type  A  medicated  article,  33342 
Oxyten^cycline  injection.  362,  14217,  29754 
Salinomycin  in  combination  with 

chlorteiracycline  and  roxarsone.  etc.,  3079 
Sponsor  name  aix)  address  changes — 
Bioproducts.  Inc.,  7121 
Hoffman-LaRoche.  Inc.,  1 1027 
OXIS  International,  Inc..  34135 
Pharmacia.  Inc..  16570 
Rhone  Mcrieux.  Inc..  32446 
Rhone  Poulenc,  Inc.;  correction.  18740 
Sandoz  Agro.  Inc..  14216 
Trenbolone  acetate  and  estradiol.  4375 
Xylazine  injection,  33109 
Color  additives: 

1.4-Bisl4-(2-methacTyloxyethyl)phenyI- 

aminojanthraquinone  copolymers:  contact 
lens  coloring.  10495.  32264 
Astaxanthin.  18736 
FD&C  Yellow  No.  5,  etc..  5131 
Drug  labeling  controls;  manufacturing,  processing, 
packing,  or  holding,  current  good 
manufacturing  practices: 
Compliance  date  extension.  20897 
Food  additives: 

2.4-di-tert-pentyl-6-[  1  -(3,5-di-tert-pentyl-2- 

hydroxphenyl>elhyllphenyl  acrylale.  18352 
Acesulfame  potassium.  21700 
Adjuvants,  production  aids,  and  sanitizers — 
2,2'-meihylenebis(4-n:>ethyl-6-ten- 

butylphenol)monoacrylate.  22269 
2,4-di-tert-pentyl-6-(  I -(3.5-di-iert-pentyl-2- 
hydroxphcnyl)ethyl]phenyl  acrylale, 
18352 
3,3-Bis(2-{3-(3-tert-butyl-4-hydroxy-5- 
methylphcnyl)propionyloxy}-  1,1-   ■ 
dimethylethyll-2,4,8.10- 
ieiraoxaspiro[5.5]undecane,  3371 1 
Alkyl  mono-  and  disulfonic  acids,  etc..  18.349 
B3(or  4)-bis(ociadecylthio)cyclohexyleihane. 

8545 
Citric  acid.  etc.  (aqueous  solution).  18739 
Copper  chromite  black  spinel.  3 1 243 
Calcium  disodium  EDTA.  33710 
Chlorine  dioxide.  11899 
Irradiation  in  production,  processing,  and 

handling  of  frozen,  packaged  meats  for  use 
in  NASA  space  fiighi  programs  and 
packaging  matenals  use.  12669 
Paper  and  paperboard  components — 
2-Bromo-2-nitro-1.3-propanediol.  34134 
Alkyl  mono-  and  disulfonic  acids,  etc.. 
18349.  18.352 
Food  for  human  consumption: 
Epoxidized  soybean  oil.  32903 
Food  labeling — 

Dietary  supplements  of  vitamins,  minerals, 

herbs,  etc.;  nutrieni  content  claims.  77 1 1 
Food  packages;  nutrition  labeling  placement. 
17202.  .30788 
Lead-soldered  food  cans  prohibition.  33106 
CRAS  or  prior-sanciioned  ingredients: 
Diacetyl  tartaric  acid  esters  of  mono-  and 
diglycerides:  recognition  of  acronym 
■DATEM".  15871 
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Food 


Enzyme 


reparations  from  animal  and  plant 
1.32904 


I  dni;s 


Human 
Antibiotit 
Bleom  ^1 


3  171 


drugs — 

cin  sulfate  bulk  drug  substance, 
026.  16376 
Cefotqan  and  cefotetan  disodium  injection, 
12 

ime  axetil  for  oral  suspension.  27221 
iood  manufacturing  practices — 
Finishi  d  pharmaceuticals:  manufacturing, 
pi  ocessing.  packing,  or  holding.  4087 
seborrheic  dermatitis,  and  psoriasis 
products  (OTC)— 
Menthpl;  CFR  correction.  5313 

pancreatic  insufficiency  products 
(OT)Z);  misbranding  as  safe  and  effective. 


Cefurqx 
Current 


Dandruff 


Exocrine 


(i2 


201 
Orally  inkested  (OTC)  drug  products  containing 

alco  lol  as  inactive  ingredient;  maximum 

com  entration  limit.  13590 
Oral  solii  I  dosage  form  drug  products; 

impinting;  clarification.  19846 
Topical  (tic  products  (OTC)  for  prevention  of 

swii  imer's  ear,  etc.;  final  monograph, 

891(1.20897 
Correction.  17611 
Human  tiss  le  intended  for  transpftintation: 
Human  a  nd  human  reproductive  tissue 

regu  latory  issues  and  perspectives;  public 

wor"  Lshop,  27406 


Medical 
Class 


de  'ices; 


Organizatia  fi 
Agency 


hea(q 


65(i7 


Blood 

rev 
General 


11  ;w 


in\  estigators 


rev 
Clinical 

hearin;'. 
Food  additi  ves 
Polymak  ic 
Food  for  hitman 
Canned 
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generic  devices;  premarket  notification 
15872 
Gastroenlerology-urology  devices —     ^ 
Testicular  prosthesis;  premarket  approval 
ing  requirement.  17208 
Mammography  facilities — 
Qualit; '  standards  and  certification 

re  quiremenis.  etc.;  correction.  345 1 

functions,  and  authority  delegations: 
Organizational  structure  and 
uarters  and  fidld  offices  addresses. 


^nter 

(Changes  6n  organizational  structures,  updates  of 
^       offii  ials'  titles,  and  changes  in  location  and 

niftr  bering  of  statutory  provisions.  1 5870 
Commissioner.  24766 
Deputy  C  !ommissioners  et  al..  26825 
Public  infoimation: 
Identities  protection  of  reporters  of  adverse 
evei  ts  and  patients;  disclosure  rules 
preemption.  16962 
Tea  Import  ition  Act: 
Tea  stani  lards.  29986 

PROPOSE  D  RULES 

Biological  ]  nxxlucts: 
Adverse  ?xf)erience  reporting  requirements; 
cor^^ction.  4132 
esablishments  and  products;  regulatory 
and  comment  request.  235 1 
iologics  and  licensing;  regulatory 
and  comment  request.  235 1 

financial  disclosure:  public 
29801 


nw 


Iruii 


acid  and  its  sodium  salt,  21474 

consumption: 
it  nectars;  identity  standards;  stay 
revdked.  19866 
Cone^ion.  26853 

ing— 
Iron-c4ntaining  supplements  and  drugs; 
w  aming  statements  and  unit-dose 
p  ckaging  requirements.  8989 


Iron,  elemental  (reduced,  metallic  powder) 
forms;  acute  toxicity;  workshop.  14918 
GRAS  or  prior-sanctioned  ingredients: 
Japan  wax,  28555 

Propylene  glycol;  exclusion  front  cat  food, 
24808 
Human  drugs: 
Adverse  experience  reporting  requirements; 

correction,  4132 
Cold,  cough,  allergy,  bronchodilator.  and 
antiasthmatic  products  (OTC) — 
Aerosol  containers,  pressurized  metered  dose; 

monograph  amendment.  13014 
Diphenhydramine  citrate  or  diphenhydramine 
hydrochloride-containing  combination 
products.  10286 
Current  good  manufacturing  practice — 
Positron  emission  tomography 
radiopharmaceuticals.  10517 
Iron,  elemental  (reduced,  metallic  powder)  form; 

acute  toxicity;  workshop,  14918 
Quinine-containing  drug  products  (OTC)  for 
treatment  and/or  prevention  of  malaria,' 
19650 
Correction,  21590 
Vaginal  contraceptive  products  (OTC),  6892 
Human  tissue  intended  for  transplantation: 
Donors  screening  and  testing;  document 
availability.  32128 
Labeling  of  drug  products  (OTC): 
Topical  acne  drug  products  containing  benzoyl 
peroxide;  sun  exposure  warning,  9554, 
26853 
Medical  devices: 
Dental  devices — 
Endodontic  dry  heat  sterilizer,  premarket 
approval  requirements.  30032 
Electrode  lead  wires;  standard  to  prevent 
hazardous  connections  between  patients 
and  elecnical  power  sources.  32406 
Oastroenterology-urology  devices — 
Urinary  continence  device,  implanted 
inechanical/hydraulic;  premarket 
aF>proval  requirements.  8595.  17611 
Infant  apnea  monitors.  9762.  26854 
Mammography  facilities — 
Quality  standards  and  certification 
requirements,  5152 
Radiology  devices —  v-    - 

Transilluminators  (diaphanoscopes  or 
lightscanners)  for  breast  evaluation; 
preinarket  approval  classification,  3168 
Public  information: 
Communications  with  State  and  foreign 
government  officials,  5530 
Correction,  8772 

NOTICES 

Advisory  committees,  panels,  etc.. 
Consumer  and  industry  representation: 
nominations  request,  1 1098,  1 1099 
Animal  drugs: 
Protocol  development  for  clinical  effectiveness 
and  target  animal  safety  trials;  guideline 
availability,  15933 
Uruguay  Round  Agreements  Act  (URAA) — 
Patent  term  extension  requirements:  effects, 
30309 
Animal  drugs,  feeds,  and  related  products: 
Animal  drug  manufacturing  guidelines  1994; 

availability.  13160 
Antimicrobial  drugs;  surveillance  for 

development  of  bacterial  resistance;  hearing 
and  comment  request.  %91 
Benton  County  Ag  Center.  Inc.;  medicated 
animal  feeds  applications;  proposal  to 
withdraw,  20497 


Bioequivalence  guideline  revision,  1 1097 
Compliance  policy  guides;  revocation,  15933 
Export  applications — 
Deslorelin  acetate  implant,  1 7534 
Marbofloxacin,  25919 
New  drug  applications — 
Premiere  Agri  Technologies,  Inc.,  et  al.:  - 
approval  withdrawn.  8661 
Biological  product  licenses: 
Establishment  license  for  manufacture  of 
biological  products  (Form  3210)  revision. 
10592 
Hema  Systems,  Ltd.,  19265 
Houston  Apheresis.  Inc..  19266 
^  Plasmalab  Donor  Centers.  Inc.,  19595 
"'  Putnam  County  Blood  Bank,  Inc..  19596 
United  Blood  Services  Blood  Systems.  Inc., 
20997 
Biological  products: 
Export  applications —  "^ 

Abbott  HTLV-1/HTLV-II  EIA.  13438 
Antibody  to  Hepatitis  B  Surface  Antigen 
(human)  ORTHO  Antibody  to  HBsAg 
ELISA  Confirmatory  Test,  28616 
PEG-L-asparaginase,  28617 
Vironostika  HTLV-I/II  Microelisa  System, 
19264 
Human  immunodeficiency  virus  (HIV-1  and  2) 
antibody  testing;  home  specimen  collection 
kit  systems,  10087 
Product  and  establishment  license  applications: 
changes  to  be  reported,  1 7535 
Blood  bank  practice;  use  of  sterile  connecting 
devices,  FDA  cleared  or  approved; 
memorandum  availability,  1 1 106 
Color  additive  petitions: 
GNT  Gesellshaft  fiir  Nahrungsmittehechnologie 
mbH.  20997 
Committees;  establishment,  renewal,  termination, 
etc.: 
Antiviral  Drugs  Advisory  Committee,  16653 
Center  for  Biologies  Evaluation  and  Research: 
standing  oversight  committee  to  review  use 
of  refusal  to  file  practices.  25920 
Food  Advisory  Committee.  20104 
Tea  Experts  Board.  7973 
•  Technical  Electronic  Product  Radiation  Safety 
Standards  Committee,  7974 
Veterinary  Medicine  Advisory  Committee, 
30089 
Compliance  policy  guides;  revocation,  27980 
Compliance  policy  guides  manual;  availability. 

32159 
IDebarment  orders: 

Morris,  Andrew,  2767  • 
Ryan,  Patrick  T.,  3451 
Dietary  supplements;  import  alerts,  import 
bulletins,  and  compliance  policy  guides 
withdrawn,  19597 
Federal  regulatory  review: 
Grassroots  regulatory  partnership  meetings, 
19753 
Food  additive  petitions: 
American  Science  &  Engineering,  Inc.,  3249 
Amoco  Corp..  22400 
Asahi  Chemical  Industry  Co.,  Ltd.,  26891 
Asahi  Denka  Kogyo  K.K.,  17538 
Ashland  Chemical  Co.,  2975 
BASF  Corp..  17538.  18845 
Chemie  Research  &  Manufacturing  Co.,  Inc., 

14286 
E.I.  du  Pont  dc  Nemours  &  Co.,  21214 
General  Electric  Co.,  32329 
Goodyear  Tire  &  Rubber  Co..  5 184.  7774 
Hempel  Coatings  (USA).  Inc.,  32526 
Johnson  Matthey  Chemicals,  8243,  18845 


FEDERAL  REGISTER  INDEX,  January-June,  1995 


Food 


.  Kuraray  International  Corp..  7060 
Lonza.  Inc.^  31319 

Lyondell-Citgo  Refining  Co..  Ltd..  4920 
M&G  Ricerche  S.p.A..  7974 
Robinson  Brothers  Ltd.,  8243 
'  Shell  Chemical  Co..  32159.  32526 
Shepherd  Color  Co..  2976.  4662 
Sumitonw  Chemical  America.  Inc..  1 29 
Food  for  human  consumption: 
Food  Chemicals  Codex.  4ih  Edition — 

Changes  and  new  monographs.  12770.  28413 
Fpod  Chemicals  Codex;  3d  Edition — 

New  monographs  and  revisions,  14287 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Orphan  drug  products;  safety  and  effectiveness 
in  rare  diseases  and  conditions;  clinical 
studies.  32527 

GRAS  or  prior-sanctioned  ingredients: 

American  Dairy  F^oducts  Institute.  6713 

Degussa  Corp..  14950 

Fuji  Oil  Co..  Lid..  20998 

Gist-brocades  International  B.V.,  32329 

Harmonisation  International  Conference: 
guidelines  availability:  • 

Clinical  safety  assessment — 

Drugs  intended  for  long-term  treatment  of 
non-life-threatening  conditions; 
population  exposure  extent  requirement, 
J  1270 

Clinical  safety  data — 

Manageipcnt;  expedited  reporting  definitions 
and  standards.  1 1 284 

Pharmaceuticals —  . 
Analytical  procedures  validation.  1 1 260 
Dose  selection;  carcinogenicity  studies;  dose 
selection.  11278 

Regulatory  requirements  and  guidelines; 
development  and  standards  use  policy, 
2177.  4921 

Repeated  dose  tissue  distribution  studies.  1 1274 
Toxicity  studies;  systemic  exposure  assessment, 
11264 

Human  drugs: 
Antibiotic  drug  applications — 

IBI.  Giovanni  Lorenzini.  S.p.A..  et  al.; 
approval  withdrawn.  1 1 106 

Aiitimicrobial  drugs;  surveillance  for 
'   development  of  bacterial  resistance;  hearing 
and  comment  request.  969 1 


Export  applications — 

AErrane  (isoflurane)  100%  in  250  milliliter 

(mL)  amber  glass  bouks,  19070 
Arimidex  (Anastrozole)  I  milligram  (mg) 

tablet.  33810 
CAVERJECT  sterile  powder  (Alprostadil  for 

injection)  2(Xjg/inL  vials,  28617 
ChloraPrep  Frepp  and  ChloraPrep  Sepps 

(chlorhexidine  gukonate  0.5%  w/v 

Isopropyl  Alcohol  70%  w/v).  7974 
Colgate  TOTAL  (sodium  fiuoride  USP 

0.24%,  triclosan  0.30%)  toothpaste.  7975 
COMBIVENT  (ipratropium  bromide  and 

albuterol  sulfate)  inhalation  aerosol  20 

micrograms  (ug)/ 1 20  ug/metered  dose. 

31483 
,  OGEN  (piperazine  oestrone  sulfate)  0.625 

mg.  1.25  mg.  and  2.5  mg  tablets.  10593 
Paclitaxel,  13161 
Pepcid  AC  compressed  chewable  tablets, 

14762 
Remydrial  two  component  system  containing 

Dapiprazole  Hydrochloride  50  milligram 

(mg)  in  260  mg  Lyophilized  powder, 

etc..  7975 
Revia  (naltrexone  hydrochloride  (HCI)  50 

milligrams  (mg)  film-coated  tablets. 

26731 
Sandostatin  (octreotide  acetate)  Lar  injection, 

1 1 107 
Tomudex  (Paltitrexid)  2  milligrams  (mg) 

(X)wder  for  infusion  and  5  milliliters  (ml) 

clear  glass  vial,  3.3810 
Valacyclovir  hydrochloride  bulk  drug 

substance.  7976 
VAQTA  Hepatitus  A  vaccine,  purified 

inactivated,  21823 
Visipaque  (iodixanol)  Injection  270 

milligrams  iodixanol/milliliter  (mg  1/ 

mL),  etc.,  7976 
Zyloprim  (allopurinol  sodium)  for  injection. 

11108 
New  drug  applications — 

Dey  Laboratories  et  al.:  approval  withdrawn, 

14289 
IBI.  Giovanni  Lorenzini,  S.p.A.,  et  al.; 

approval  withdrawn.  1 1 106 
KV  fliannaceutical  Co.,  32982 
Roussel  Corp.  et  al.;  approval  withdrawn. 

26892 
Sandoz  Pharmaceuticals  Corp.;  approval 

withdrawn,  3404 
Vaginal  contraceptive  products  (OTC): 

guidance  document  for  manufacturers; 

availability.  6713 
Warren  Teed  Pharmaceuticals.  Inc.,  et  al.; 

approval  withdrawn.  20499 
Orphan-drug  and  biological  products 

Designations:  cumulative  list,  19597 
Patent  extension;  regulatory  review  period 
determinations — 
FRAGMIN,  27981 
LUVOX,  20105 
Neurol  ite,  27982 
Neutrexin,  5252 
Semprex  D  capsules,  1 5822 
SERZONE,  20106 
Zemuron  injection,  129 
Zosyn,  20107 
Positron  emission  tomography 

radiopharmaceutical  products;  guidance 
availability,  10593 
Uruguay  Round  Agreements  Act  (URAA) — 
Patent  term  extension  requirements;  effects, 

30309 
International  drug  scheduling;  Psychotropic 
Substances  Convention;  Worid  Health 


Organization  recommendations  for  seven  drag 
substances.  4169  : 

Medical  device/radiological  health  policy 

statements  and  operating  procedure  guides; 
electronic  docket  extension  and  public  docket 
program  termination.  7204  . 

Medical  devices: 
Mammography  facilities —  • 

Inspection  fees  (FY  95),  14584  I 

Patent  extension;  regulatory  review  period 

determinations — 
Albunex.  11671 

Sonic  Accelerated  Fracture  Healing  System 
(SAFHS).  20107 
Powered  wheelchair  labeling:  letter  to 

manufacturers  on  effects  of  electromagnetic 

interference;  availability.  32528 
Premarket  notification  procedures  and  good 

manufacturing  praaices;  standard 

compliance  program  availability.  32160 
Reusable  medical  devices;  labeling  for 

reprocessing  in  health  care  facilities; 

guidance  availability.  31484 
Silicone  infiatable  breast  prostheses;  patient  risk 

sheet;  availability.  33608 
Third  party  review  of  selected  premarket 

notification;  public  workshop.  28618 
Medical  devices;  premarket  approval: 
Atakr  Radio  Frequency  Catheter  Ablation 

System.  20999.  28019 
Cardiac  Pacemakers.  Inc.;  VENTAK  P2  AICD 

System.  19948 
EPT-1000  Cardiac  Ablation  System.  .VX)89 
Femidom  Female  Condom.  .30310 
Molecular  Biosystems.  Inc.;  Albunex  air-filled 

microspheres  suspension  used  as  an 

ultrasound  contrast  enhancement  aid.  9334 
Precision  UV  (Vasurfilcon  A)  hydrophilic 

contact  lens  for  extended  wear.  543 1 
Sonic  Accelerated  Fracture  Healing  System 

(SAFHS).  16480 
Wilmington  Partners  LP.;  BOSTON  Advance 

Comfort  Formula  Conditioning  Solution. 

18845 
Meetings: 
Advisory  committees,  panels,  etc..  4173.  6536. 

9335.9338.  13438.  13440.  14289.  14436. 

14950.  15147.  19403,  19949.  22067. 

26036,  275.30,  27735,  29854.  31311. 

32330.  32529 
Tentative  schedule.  1 2960 
Biopharmaceutical  and  biologic  therapeutic 

prodiKts;  workshops.  19266 
Drug  and  biological  therapies;  comparision  of 

safety,  effectiveness,  and  cost-effeciiveness. 

13728 
Human  and  animal  drug  and  biological 

products;  good  manufacturing  practices  and 

quality  controls  compliance,  etc..  potential 

agreement  with  European  Union.  1 59.34 
Investigational  new  drugs;  procedure  to  monitor 

clinical  hold  process,  meeting  and  request 

for  submissions.  1 5935 
Positron  emission  tomography 

radiopharmaceutical  drug  products 

guidance;  workshop.  10594.  19951 
Somatic  cell  and  gene  therapy  manufacmring 

issues.  8662 
Viral  safety  and  evaluation  of  viral  clearance 

from  biopharmaceutical  products; 

international  scientific  conference.  25920 
Memorandums  of  understanding; 
Environmental  Protection  Agency;  FDA  liaison 

to  EI^A  Gulf  of  Mexico  program  office. 

12240 
International  memoranda  of  understanding; 

compliance  policy  guide;  availability, 

31485 
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Food 

National  In  ititute  of  Standards  and  Technology: 
medio!  implant  applicaiions;  development 
of  staiward  reference  materials,  24635 

National  Inttitutes  of  Health;  joint  experiments 
related  to  drug  metabolism  and  drug-drug 
interactions.  21214 

Uniformed  Services  University  of  the  Health 
Sciencts  el  al.;  prevention  of 
photot^emical  retinal  injuries  during 
extracipsular  cataract  surgery  clinical 
investigation  program  study.  24636 
Organization,  functions,  and  authority  delegations: 

External  Al  fairs  Office.  29855 

External  Al  fairs  Office.  Public  Affairs  Office. 
10865 

Management  Office.  32685 

Science  Office.  32685 

Strategic  S;  stems  Staff  et  al..  18416 
Reports:  avail  ibility.  etc.: 

Iron-containing  products:  warning  labels; 
consur  ler  research.  2732 1 

Raw  fruits,  vegetables,  and  raw  fish;  nutrition 
labelir  g  information  study.  22400 

Food  Safepr  and  Inspection  Service 

RULES 

Meat  and  pou 

Accredited 

19491 

Imponatior 

Czech  R^publ 
Net  weight 
12883 
Nutrition  Idling 

Meat  an( 
OfTicial  M(  ihods 
Officii  I 


try  inspection: 

Laboratory  Program;  fees  reduction, 

eligibility  list — 

ic.  10305.  18540 
labeling;  incorporation  by  reference. 


poultry  products,  174,  5762,  10304 
of  Analysis  of  Association  of 
Analytical  Chemists;  text  update: 
incorpf>ration  by  reference;  correction. 
10304 


PROPOSED 

Meat  and  poif  try 
Fee  in< 

Pathogen  r^uci 
contro 


In 

Meeting, 
Public 
Request 
Poultry  fee , 
establi  i 
export 
Poultry 
separa 
used. 
Meat  and 
agency 
and 
Poultry  inspect 
Nutrition 
Raw 


NOTICES 

Codex  Alimettarius 

sanitary 

activitie! . 
Meal  and  poi  I  try 
Experimen  al 
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JMI 


RULES 

inspection: 
8551 

ion:  hazard  analysis  and  critical 
point  (HACCP)  systems:  technical 
confei+nce.  6774.  15533.  19543.  28547 
formation  briefings.  10516 
25869 
hearing.  2231 1 
"or  papers.  13112 
undenatured;  transportation  to  other 
establ^hments  for  processing  prior  to 
9685 
prc^ucts  produced  by  mechanical 
ion  and  products  in  which  same  is 
.975 
poi  Itry  products  safely:  review  of 

regulatory  roles,  resource  allocation, 
organizational  structure,  32127 
ion: 
ing— 

products:  use  of  term  "fresh", 
345h.  14668 


h  belii 


poi  Itry 


Commission:  international 
ind  phytosanltary  standard-setting 
27250.  28657 


inspection: 
protocols  for  in-plant  trials  of  new 
techndlogies  and  procedures;  preparation 
and  si  bmission  guidelines.  27714 
Foodbome  diseases  and  animal  production 
(preha  rvesi)  food  hygiene;  national 
lation.  27490 
Food  Labe  ing  Division  policy  memoranda; 
1  nnual  listing.  10345,  28565 


Retail  store  exemptions;  dollar  limitations 

adjustment,  131 1 1 
Meetings: 

Animal  production  food  safely  national  forum, 

20961 
Codex  Alimentarius  Conunission  activities:  U.S. 

participation,  27490 
Microbiological  Criteria  for  Foods  National 

Advisory  Committee,  17313,  18085,  25689, 

28566 

Foreign  Agricultural  Service 

NOTICES 

Committees;  establishment,  renewal,  termination, 
etc.: 
Agricultural  Policy  Advisory  Committees  for 
Trade  etal.,  18575 
Grant  and  cooperative  agreement  awards: 

American  Commonwealth  Management  Service 
Co.,  4399 
Meetings: 
Emerging  Democracies  Advisory  Commiliee. 
1 1952 

Foreign  Assets  Control  Office 

RULES 

Federal  Republic  of  Yugoslavia  (Serbia  and 
Montenegro)  sanctions  regulations: 
Bosnian  Serb  forces  and  areas  of  Republic  of 
Bosnia  and  Herzegovina  under  their 
control,  34144 
Financial  uansaciions,  fully-automated  and 

manually-processed:  equal  treatment  for  civil 
penalty  purposes,  34142 
Foreign  assets  control  regulations: 
Nicaraguan  trade  control.  South  African, 
Panamanian  and  Haitian  transactions, 
Soviet  gold  coin  regulations,  and  Kuwaiti 
assets  control;  regulations  removal.  33725 
North  Korea;  travel  and  financial  transactions; 
information  and  informational  materials. 
8933 
Vietnam  or  National  thereof;  unblocking  of 
certain  assets.  1 2885 
Iraqi  saiKtions  regulations: 

Specially  designated  Nationals;  list.  6376 
Libyan  sanctions  regulations: 

Specially  designated  Nationals:  list.  8300 
Transaction  control  regulations: 

Offshore  trade  in  strategic  goods  controlled  for 
national  security  reasons  restrictions;  partial 
lifting.  34143 

NOTICES 

Cuban  sanctions  regulations: 

Specially  designated  Nationals;  list.  33029 
Middle  East  peace  process:  specially  designated 

terrorists  who  threaten  to  disrupt;  list 

availability.  5084 
Sanctions;  blocked  persons  and  specially 

designated  nationals,  list,  19447,  19448 

Foreign  Claims  Settlement 
Commission 

NOTICES 

Claims  against: 

Albania:  deadline  for  filing  claims,  33234 
Iran:  current  addresses  of  claimants  requested. 
4638 

Meetings;  Sunshine  Act,  3302,  4660,  9078 


Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Alabama 
Mercedes-Benz  Project.  Inc.:  multi-purpose 
passenger  vehicle  manufacturing  plant, 
11070 
Peavey  Electronics  Corp.;  electronic  audio 
and  acoustical  products  manufacturing 
plant.  19209 
Arizona 
SGS-Thomson  Microelectronics.  Inc.; 
semiconductor  manufacturing  plant, 
28574 
California 
C.  Ceronix,  Inc.;  gaming/recreational  machine 
video  monitor  manufacturing  plant. 
17514 
Calbiochem-Novabiochem  Corp:  life  science 
chemicals  processing/distribution  facility, 
24830 
Florida.  3390.  7939.  27077.  28834 
Georgia.  19570 

Merck  &  Co.,  Inc.;  pharmaceutical 
manufacturing  facility.  27272 
Wal-Mart  Stores.  Inc.;  distribution/processing 
facility.  30517 
Hawaii.  .33187 
Pacific  Allied  Products.  Inc.;  plastic  food/ 
beverage  containers  manufacturing. 
26715 
Illinois 
Amoco  Pipeline  Co.:  crude  oil  storage 

terminal.  3451 
Marathon  Oil  Co.;  oil  refinery.  27956 
North  American  Lighting.  Inc.:  motor  vehicle 
lighting  products  manufacturing 
facilities.  2375 
UNO-VEN  Co.;  oil  refinery  and  petroleum 
coking  complex.  18579 
Louisiana 
CITGO  Refining  and  Chemicals.  Inc..  et  al.; 

crude  oil  refinery  complexes.  3 1 703 
LOOP  Inc.;  crude  oil  terminal  system.  30267 
Marathon  Oil  Co.;  oil  refinery.  4589 
Mobil  Corp.:  oil  refinery  complex.  31703 
Star  Enterprise:  crude  oil  refinery  complex, 

26715 
Star  Enterprise:  crude  oil  refinery  complexes, 
15747,  30267 
Michigan,  18580,25886 
Minnesota 
Tetra  Rex  Packaging  Systems,  Inc.;  liquid 
packaging  equipment  manufacturing 
facility.  19570 
Mississippi 
Chevron  U.S.A.  Products  Co.;  oil  refinery. 
9661.  32503 
Missouri.  19720 
Nebraska 

Kawasaki  Motors  Manufacturing  Corp.. 
U.S.A.;  industrial  robots  manufacturing 
facility.  .30517 
Kawasaki  Motors  Manufacturing  Corp., 
U.S.A.;  utility  work  trucks 
manufacturing  facility.  .30518 
New  Jersey.  2375 
Bayway  Refining  Co.;  oil  refinery  complex. 

33187 
Merck  &  Co..  Inc.;  pharmaceutical 
manufacturing  facility.  30267 
Mobil  Corp.;  oil  refinery  complex.  2955 1 
New  York.  127.34  '  ■ 

Gleason  Corp.;  gear  production  equipment 
manufacturing  plant.  19024 


North  Carolina,  22543 

AT&T/Custom  Manufacturing  Services; 

telecommunication  and  computer 

products  manufacturing  plant.  17052 
Ohio.  3451 
Ben  Venue  Laboratories,  Inc.;  pharmaceutical 

manufacturing  facility.  31 142 
Columbus  Industries,  Inc.;  air  filters 

manufacturing.  26715 
Pier  I  Imports,  Inc.;  home  furnishings, 

housewares  and  gift  products; 

distribution  facility,  9004 
Oregon,  5165 
Pennsylvania 
J.  Schoeneman.  Inc.;  apparel  manufacturing 

plant.  14420 
Puerto  Rico 
Merck.  Sharp  &  Dohme  Quimica  de  Puerto 

Rico,  Inc.;  pharmaceutical  manufacturing 

facility.  27272 
South  Carolina.  12735 
Lear  Seating  Corp.;  automobile  seat  sets 

manufacturing,  2375 
Tennessee 

Siemens  Indusuial  Automation,  Inc.;  robotics/ 

programmable  logic  controller  products 

plant.  16604 
Smithkline  Beecham  Corp.;  pharmaceutical 

manufacturing  plant.  12735 
Texas.  2376.  26716 

ABB  Randall  Corp.;  gas  plant  modules 

manufacturing,  26865 
Amoco  Oil  Co.;  oil  refinery  complex,  13118 
BASF  Corp.;  chemical  prodiKts 

manufacturing  facilities,  15903 
CITGO  Refining  and  Chemicals,  Inc..  et  al.; 

crude  oil  refinery  complexes,  31703 
Hydril  Co.,  Inc..  oil  field  equipment 

manufacturing  facilities,  2377 
Koch  Refining  Co.;  crude  oil  refinery 

complex.  22543 
Microwave  Networks.  Inc.;  microwave  radio 

manufacturing  plant.  2377 
Mobil  Corp.;  oil  refinery  complex.  27719 
Pier  I  Imports.  Inc.;  home  furnishings. 

housewares  and  gift  products: 

disuibution  facility.  9005 
Star  Enterprise;  crude  oil  refinery  complex, 

26716 
Star  Enterprise:  crude  oil  refinery  complexes, 

15747 
Tuboscope  Vetco  International.  Inc.;  steel 

tubular  products  inspection  and  coating 

facility.  13955. 
Virginia,  18394 

Washington,  10352,  12592,  18580 
Wisconsin.  18580 

Forest  Service 

RULES 

Alaska  Federal  Subsistence  Regional  Advisory 

Councils;  meetings.  33726 
Alaska  National  Interest  Lands  Conservation  Act; 

Title  VIII  implementation  (subsistence 

priority):  correction.  10317.  31542 
Archaeological  resources  protection;  unifonn 

regulations,  5256 

PROPOSED  RULES 

Alaska  Federal  public  lands  subsistence 
management  regulations.  6466 
Kenai  Peninsula;  taking  of  moose.  24601 
National  Forest  System  land  and  resource 

management  planning.  18886 
National  recreation  areas: 
Smith  River  National  Recreation  Area.  CA; 
mineral  operations.  32633 


NOTICES 

Animal  damage  management;  adoption  of  final 

policy,  22037 
Appealable  decisions;  legal  notice: 
Eastern  region.  29547 
Intermountain  region.  16430 
Northern  region,  32485 
Pacific  Northwest  region,  25196 
Pacific  Southwest  region,  13953 
Rocky  Mountain  region,  19207 
Southern  region,  28566 
Boundary  establishment,  descriptions,  etc.: 
Leeds  Island  Purchase  Unit.  OR.  et  al..  15896 
Mount  St.  Helens  National  Volcanic  Monument. 

WA.  7748,  20960 
Ocmulgee  Purchase  Unit,  GA,  28569 
Committees;  establishment,  renewal,  termination, 
etc.: 
Ski  Fee  System  Advisory  Committee.  10346 
Environmental  statements;  availability,  etc.: 
Anadromous  fish-Ftroducing  watersheds  in 

eastern  Oregon  et  al..  1 1655 
Angeles  National  Forest.  CA.  14414 
Arapaho  Roosevelt  National  Forest  and 

Kremmling  Resource  Area,  CO.  94 
Ashley  and  Wasatch-Cache  National  Forests, 

UT.  26020 
California  spotted  owl;  Lake  Tahoe  Basin 

Management  Unit.  10346 
Carson  National  Forest.  NM.  4145 
Challis  National  Forest.  ID.  7748 
Clearwater  National  Forest.  ID,  12733,  14414, 

17772 
Coconino  National  Forest,  AZ.  27270 
Colville  National  Forest.  WA.  14417.  32651 

Cancellation.  1 441 7 
Custer  National  Forest,  ND,  1765,  31 140 
Eldorado  National  Forest,  CA,  27715 

California  spotted  owl;  meeting,  8625 
Fremont  National  Forest,  OR,  19016 
George  Washington  and  Jefferson  National 

Forest,  VA  and  WV.  30511 
Gifford  Pinchot  National  Forest,  WA,  9658 
Grand  Mesa,  Uncompahgre,  and  Gunnison 

National  Forests.  CO.  1 1656 
Humboldt  Nursery.  CA:  disease,  insect,  animal. 

and  unwanted  vegetation  control.  21064 
Idaho  Panhandle  National  Forests.  ID.  24829. 

27075 
Inyo  National  Forest.  CA,  1 1952 
Kaibab  National  Forest,  AZ,  14719 
Kootenai  National  Forest,  MT,  6692.  6693. 

7157.  7516.  7938.  9658.  9818.  10058. 

12911.  19880 
Lake  Tahoe  Basin  Management  Unit,  CA  and 

NV.  29820 
Lassen  National  Forest,  CA,  6502 
Manti-La  Sal  National  Forest,  UT.  19016 
Native  inland  fish  habitat  management  1 3697. 

18799.  27717.  .32133 
Ochoco  National  Forest  and  Crooked  River 

National  Grassland.  OR.  20073 
Pacific  Southwest  Region,  nurseries  and  tree 

improvement  center:  disease,  insect,  and 

animal  control,  21064 
Payette  National  Forest,  ID.  7158.  7160.  7163. 

8625 
Placerville  Nursery.  CA:  disease,  insect,  animal. 

and  unwanted  vegetation  control.  2 1 065 
Plumas  National  Forest.  CA 

California  spotted  owl;  meetings.  1 1656 
San  Bernardino  National  Forest,  CA,  29546 
Sequoia  National  Forest.  CA 

Cahfomia  spotted  owl.  13111.  16601 
Six  Rivers  National  Forest.  CA.  131 10 
Snoqualmie  Pass  Adaptive  Area  Management; 

Wenatchec  National  Forest  et  al..  WA. 

6501 
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Forest 

Southwestern  Region:  Mexican  spotted  owl  and 

northern  goshawk  habitat  management. 

14719.  25884 
Tahoe  National  Forest.  CA.  6695 

California  spotted  owl;  meeting.  6980 
Toiyabe  National  Forest.  CA.  7518.  15122 
Toiyabe  National  Forest.  NV.  165% 
Tongass  National  Forest.  AK.  2074.  5347. 

11067,  16601,  17312,  19880,22044 
Tonto  National  Forest,  AZ,  9003.  14929 
Wallowa- Whitman  National  Forest.  ID  and  OR. 

et  al..  17051 
Wallowa- Whitman  National  Forest.  OR.  435, 

1767 
Wasatch-Cache  National  Forest,  UT  and  WY, 

15122 
Wenatchee  National  Forest.  WA.  14418 
White  River  National  Forest.  CO.  28084 
Federal  wildland  fire  management  policy  and 
■program  review.  95 
Report  publication  delay.  25688 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Timber  Bridge  research  joint  venture 

agreements.  15123 
Hydropower  applications:  policy  and  procedures; 

comment  request.  27154 
Meetings: 
Alaska  Federal  Subsistance  Regional  Advisory 

Councils.  4.36 
Alaska  Federal  Subsistence  Board.  9003 
Blue  Mountains  Natural  Resources  Institute 

Board  of  Directors.  27075 
Califomia  Coast  Province  Advisory  Committee. 

32485 
Deschutes  Provincial  Interagency  Executive 

Committee  Advisory  Committee.  16431, 

16602.  31952 
Eastern  Washington  Cascades  Provincial 

Interagency  Executive  Committee  Advisory 

Committee.  1731.3.  31281 
Ecosystem  Management  Workshop  Planning 

Group.  125.34 
Forest  Products  Laboratory  wood  utilization 

research  program.  10348 
Intergovernmental  Advisory  Committee.  13401. 

19569.26021.329.39 
Klamath.  Northwest  Sacramento  and  Califomia 

Coast  Provincial  Interagency  Executive 

Committee  Advisory  Committees.  20258 
Klamath  Provincial  Advisory  Committee.  31702 
National  Urban  and  Community  Forestry 

Advisory  Council.  3377.  25688.  28569 
Olympic  Provincial  Interagency  Executive 

Committee  Advisory  Committee.  14929. 

20961.28389 
Oregon  Coast  Provincial  Advisory  Committee. 

18085 
Ski  areas  on  National  Forest  System  lands,  fee 

system  development.  3835 
Southwest  Oregon  Provincial  Interagency 

Executive  Committee  Advisory  Committee. 

15284.  26714 
Southwest  Washington  Provincial  Advisory 

Committee.  14720.  26021.  329.39 
State  Foresters  Committee.  27271 
Western  Washington  Cascades  Provincial 

Interagency  Executive  Committee  Advisory 

Committee.  16848.  27271.  33392 
Wildcat  River  Advisory  Commission.  7750. 

155-33.  26715.  .34231 
Willamette  Provincial  Interagency  Executive 

Committee.  Advisory  Committee.  15746. 

19464.  27717 
Yakima  Provincial  Interagency  Executive 

Committee  Advisory  Committee.  17313, 

31281 
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Forest 

National  Fore  t  System  lands: 

Hunting:  oaf  of  bail  policy,  intent  to  monitor 

Sute  rtguJatioas.  14720 
Lolo  Natiotjal  Forest,  MT;  recreational  crystal 

and  m^ral  collection.  22045 
National  F(>ests  in  Alabama;  forest  plan 

revisio^  efTons,  10347 
Outfitting  a  nd  guiding  permit  policy  and  fees 

assessi  (lent.  30830 
Southern  Ajpalachian  assessment,  9322,  10347 
Wi'.dland  fire  management  policy  and  program 
review,  ]  2485 

General  A  counting  Office 


RULES 

Practice  and 
Personnel 


piacess. 


PROPOSED 

Bid  protest 
NOTICES 

Meetings: 
Federal  Accounting 
7059. 
Omnibus 

compliance 
Congres! , 


( Tocedure: 

/  ippeals  Board,  9773 

RULES 

5871 


Bucget 


Standards  Advisory  Board, 
12564,  18602.  25724 

Reconciliation  Act  of  1990; 
report  transmittal  to  President  and 

2756 


General  Services  Administration 
RULES 


Acquisition 
Board  of 


to 
Austria, 
Interdivi: 

2850> 
Ozone 

usmg 
Rules 


Federal  profferty 
Aviation. 
Expres 


JMI 


r  igulations: 

C  ontract  Appeals  feoard;  rules  of 
procedure.  17023 
Federal  Su  jply  Service  schedules  industrial 

fundii  g  implementation.  19360 
Leasing  re  il  property.  1 9362 
Miscellaneous  amendments.  21467 
Debarment  ai  id  suspension  (nonprocurement), 

33037,  : 3059 
Federal  Acqi  isiiion  Regulation  (FAR): 
Circular  9(  i-23;  introduction  and  sunmiary— 

Correcti  )n.  5869.  14377 
Contractor  employees;  entertainment,  gift,  and 
recreaion  costs,  3314 
Correcti  jn,  7133 
Contractor  selection  process;  past  performance 

infomation  use  requirements.  16718 
Debarmen  .  suspension,  and  ineligibility 

(ethic  5),  33064 
Double-si(  ed  copying  on  recycled  paper,  28493 
EnvironriK  ntally  preferable  and  energy-efficient 

prodi  ets  and  services,  28494 
European  Community  (EC)  Country  and 

sanct  oned  member  state  of  EC;  additions 
idei 


inition — 
etc..  28501 
signal  transfers  at  price  rather  than  cost. 


leting  substances;  items  containing, 
or  manufactured  with.  28500 
sunlmary  presentation;  request  for 
comi  »ent,  28492 
Trade  san  ;tions;  Germany.  28502 
Federal  Info  mation  Resources  Management 
Regulal  ion: 
GSA  noni  nandatory  schedule  contracts  use  for 
Federal  Information  Processing  resources; 
ns  removed.  10508 
Miscellaneous  amendments.  2029 
Correcfon.  77 1 5 

management: 
transportation,  and  motor  vehicles — 
small  package  transportation; 
cchtractor  use.  7 1 29 
Goverr  ment  aviation  administration  and 
cc  ordination.  3547 
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Federal  Supply  Service  schedule  ordering 

instructions  removed,  I  %74 
Public  buildings  and  space — 
Energy  conservation;  temperature  and  air 
circulation  standards.  17653 
Federal  travel: 
Per  diem  localities;  maximum  lodging  and  meal 

allowances;  correction.  4477 
Relocation  income  tax  (KIT)  allowance  tax 
tables,  2536 
Grants  and  cooperative  agreements  to  State  and 
local  governments;  uniform  administrative 
requirements  (OMB  A- 1 02) 
Simplified  acquisition  dollar  threshold  increase, 
19638,  19644 

PROPOSED  RULES 

Acquisition  regulations: 
Board  of  Contract  Appeals;  rales  of  procedure; 
correction 
Correction,  3948 
Real  properly  leasing,  19708 
Federal  Acquisition  Regulation  (FAR): 

Agency  information  collection  activities  under 

OMB  review.  2282 
Claims  assignment.  3988 
Commercial  items  and  components,  1 1 198. 
13397 
Correction.  17184 
Laws  and  clauses;  lists.  15220 
Contract  award  implementation.  2472 
Contract  financing.  14156.  18794 
Cost  principle  provisions;  implementation; 

correction,  3451 
Electronic  contracting.  1 2384 
Fraud  remedies.  25794 
Government  property;  contractor  use  and  rental. 

22442 
Protests,  disputes,  and  appeals,  2630,  15450 
Regulatory  agenda,  24220 
Simplified  acquisition  and  Federal  Acquisition 
Computer  Networic  (FACNET) 
requirements.  12366 
Small  business.  2302 

Correction.  3492 
Special  contracting  methods.  14340 
Subcontractor  payments,  6602 
Task  and  delivery  order  contracts,  14346,  17295 
Travel  costs;  meeting,  27471 
Troth  in  negotiations,  2302,  31935 
Correction,  3492.  5830 
Meetings.  3492 
Federal  Acquisition  Streamlining  Act  of  1994; 
cooperative  purchasing  implementation. 
17764 
Federal  Information  Resources  Management 
Regulation: 
Excess  and  exchange/sale  Federal  information 
processing  (FIP)  equipment;  screening  and 
transfer,  22019 
Standard  and  optional  forms  management 
program.  28560 
Regulatory  agenda.  24052 

NOTICES 

Acquisition  operations  and  electronic  commerce 
center,  optional  form  274  equipment  warranty 
label;  cancellation,  33420 
Agency  information  collection  activities  under 

OMB  review,  31721 
Environmental  statements;  availability,  etc.: 
Atlanta,  GA;  Centers  for  Disease  Control; 

Clifton  Road  campus  annex.  31477 
Blaine.  WA;  port  of  entry.  17534 
Fresno,  CA;  Federal  Building  -  U.S. 

Courthouse.  7059 
Fresno.  CA;  U.S.  Courthouse.  31477 


Jamaica.  New  York;  FDA  regional  office  and 

laboratory,  13998 
Phoenix,  AZ;  Federal  Building  -  U.S. 

Courthouse.  32158 
Point  Roberts.  WA;  port  of  entry,  27106 
Santa  Ana,  CA;  Federal  Building  -  U.S. 

Courthouse,  2602 
Tucson,  AZ;  Federal  Building  -  U.S. 
Courthouse.  19920 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under 
AMB  review.  3197.  3628.  6526,  7946, 
3629.  3845.  8644.  8645,  1 1219,  1 1659, 
12746,  12747,  13412,  14171,  18804. 
22372.  27277 
Federal  Information  Resources  Management 
Regulation: 
Interagency  sharing  of  indefinite-delivery/ 

indefinite  quantity  contracts  for  information 
technology,  33420 
Federal  Supply  Service;  industrial  funding  of 
Federal  supply  schedule  program.  2970 
Federal  travel: 
Special  actual  subsistence  expense 
reimbursement  ceiling — 
Augusta  (Richmond  County),  GA  and 
Oshkosh  (Winnebago  County),  WI, 
19261 
Oklahoma  City,  OK,  32328 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Small  business  competitiveness  demonstration 
program,  13437 
Interagency  Committee  for  Medical  Records: 
Anesthesia  administration  and  for  performance 
of  operations  and  other  procedures; 
standard  form  cancellation  and 
replacement,  4915 
Clinical-electrocardiographic  record  (SF  520). 
cancellation;  and  medical  record- 
electrocardiographic  record  (OF  520), 
establishment,  2970 
Medical  record- interstitial/intercavity  therapy 
(SF  526);  form  slocking  change  and 
revision,  20684 
Medical  record-pediauic  nursing  notes  (SF  536); 

form  stocking  change  and  revision,  20684 
Tissue  donation,  authorization  (SF  523B); 
cancellation  and  replacement,  4167 
Logistic  Dala  Management  Division;  Standard 
Form  1 303;  local  reproduction  authorization, 
9031 
Organization,  functions,  and  authority  delegations: 

X.500  Directory;  naming  authority,  32158 
Small  business  competitiveness  demonstration 
program;  solicitation  procedures  change, 
29629 

Geological  Survey 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Paterson.  Grant  &  Watson  Ltd.  et  al..  15787 
University  of  Maryland.  College  Park.  25247 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Indonesia;  comprehensive  geographic 

information  syst^  development.  28429 
National  earthquake  hazards  reduction  program. 

2982 
National  Mapping  Division;  data  program  for 
land  processes  research,  2157 
Hydrogeochemical  studies  program;  contribution 
acceptance  from  Pinson  Mining  Co..  5208, 
20112 
Meetings: 
Earth  Observing  System  Land  Processes 

Distributed  Active  Archive  Center  Science 
Advisory  Panel,  ,  14304 
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Federal  Geographic  Data  Committee; 

coordination  group,  17571 
Intergovernmental  Task  Force  on  Monitoring 
Water  Quality,  33225 
Nevada;  electro-geochemical  sampling; 
contribution  acceptance  from  mineral 
exploration  companies  consortium,  29863 

Government  Ethics  Office 

RULES 

Conflict  of  interests.  6390 
Freedom  of  Information  Act;  implementation: 
Public  financial  disclosure  report  production; 
rules  and  fee  schedule,  10006 

PROPOSED  RULES 

Conflict  of  interests,  31415 
Regulatory  agenda,  24108 

NOTICES 

AgerKy  information  collection  activities  under 
OMB  review,  32327,  34258 

Government  Printing  Office 

NOTICES 

Meetings: 

Depository  Library  Council,  13159 
GPO  Electronic  Information  Access 

Enhancement  Act  (1993);  implementation, 

2605 
Online  access  to  Federal  Register  and 

Congressional  Record;  demonstration. 

10865 
Online  access  to  Federal  Register  and  other 

Federal  databases;  demonstration,  1 3 1 59, 

13160,  19262,  25235,  28152.  29630 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

RULES 

Direct  final  ralemaking;  ttoncontroversial  changes 

expedition;  policy  statement,  10303 
Grain  weighing  equipment  and  related  grain 
handling  systems;  official  performance  and 
procedural  requirements,  31907 
Organization,  functions,  and  authority  delegations: 
,  Agency  establishment;  name  change  and 

reference  amendments,  5835 
Practice  and  procedure: 
Formal  adjudicatory  proceedings,  cease  and 
desist  proceedings,  etc.;  telephone  and 
correspondence  conferetKes,  etc..  8446 

PROPOSED  RULES 

Grain  standards: 

Barley.  15075 

Blackeye  beans  and  baby  lima  beans,  10336 

Com.  9790 
Packers  and  Stockyards  Act 

Federal  regulatory  review,  29506 

NOTICES 

Agency  designation  actions: 
Illinois,  8626.  19881.  34232 
Indiana.  5896.  1 1068 
Iowa.  5897.  16602,  28570,  34232 
Iowa  et  al.,  1 4723 
Louisiana.  16602 
Louisiana  et  al.,  28571 
Michigan,  28570 
Michigan  et  al.,  16603 
Nebraska  et  al.,  1 1069.  19882 
North  Carolina,  16602 
North  Dakota  et  al.,  97 
Oklahoma,  96,  11068,  28571 
Texas,  1 1952,  28572 


Texas  et  al..  28572 
Central  filing  systems;  State  certifications: 

Oklahoma.  25689,  32651 
Meetings: 

Advisory  Committee.  19388 
Pilot  programs  allowing  multiple  agetKies  to 
provide  official  services  within  single 
geographic  area,  131 13 
Stockyanls;  posting  and  deposting: 
Brookfield  Livestock  Auction,  Inc.,  MO.  3377 
Dairyman's  &  Cattleman's  Beef  Auction,  CA. 

et  al.,  24610 
Fayette  Stock  Yard,  Inc.,  AL,  et  al..  26405 
Florida  Classic  Horse  Sales.  Inc.,  FL.  et  al.. 

26406 
Northeastern  Alabama  Feeder  Pig  Association. 

Inc.,  AL,  et  al.,  16115 
Reel  Livestock  Center,  Inc..  IL.  27956 
Town  &  Country  Auction  Services,  NY,  et  al., 
34232 

Harry  S.  Truman  Scholarship 
Foundation 

NOTICES 

Meetings;  Sunshine  Act.  25941 
Scholorship  programs;  closing  date  for 
supplemental  nominations.  9690 

Health  and  Human  Services 
Department 

See  Agency  for  Health  Care  Policy  and  Research 
See  Agency  for  Toxic  Substances  aixl  Disease 

Registry 
See  Aging  Administration 
See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See"^ommunity  Services  Office 
See  Food  and  Drag  Administration 
See  Health  Care  Financing  Administration 
See  Health  Resources  and  Services  Administration 
See  Indian  Health  Service 
See  Inspector  General  Office.  Health  and  Human 

Services  Department 
See  National  Institutes  of  Health 
See  Public  Health  Service 
See  Refiigee  Resettlement  Office 
See  Social  Security  Administration 
See  Substatxre  Abuse  and  Mental  Health  Services 

Administration 

RULES 

Debarment  and  suspension  (nonprocurement), 

33037.  33061 
Grants: 
Low-income  home  energy  assistaiKe  program; 
block  grant  programs,  21322 
Correction.  33260 
Grants  and  cooperative  agreements  to  State  and 
local  governments;  uniform  administrative 
requirements  (OMB  A- 1 02) 
Simplified  acquisition  dollar  threshold  increase, 
1%38,  19645 

PROPOSED  RULES 

Regulatory  agenda,  23288 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  4168.  16654.  32683 
Federal  claims;  interest  rates  on  overdue  debts. 

3247,  17534 
Graifts  and  cooperative  agreements;  availability, 
etc.: 
Economic  security  of  families  and  well-being 
of  children;  research  center  establishment. 
26446 


FEDERAL  REGISTER  INDEX,  Jamiary-Juiie,  1995 


Health 

Health  professions  recraitment  program  for 

Indians.  8407 
Managed  care  impact  on  people  with  significant 
physical  and  mental  disabilities;  research 
projects.  25921 
Minority  health — 

Bilingual/bicultural  service  demonstration 
projects,  26451 
Multiple  health  and  human  services;  research 

dau  base.  27106 
Poverty  and  dependency  policy  research.  33210 
Sute  administrative  data  linkage.  28419.  33209 
Meetings: 
Federal  Council  on  Aging.  7061 
President's  Council  on  Physical  Fitness  and 

Sports.  19262 
Research  Integrity  Commission.  4168.  10394. 
16477.31729 
Organization,  fuiKtions.  and  authority  delegations: 
Assistant  Secretary  for  Health,  8409 

HIV/AIDS  Policy  Office,  8410 
Food  and  Drag  Administration.  4417 
Health  Communications  Office  et  »1.,  471 
National  Institutes  of  Health,  5940 
Poverty  income  guidelines;  annual  revision,  7772 
Scientific  misconduct  findings;  administrative 
actions: 
Apte.  Aaron,  9032,  14943 
Clayton.  Gloria.  R.N..  Ed.D..  32555 
Conrad.  Denise  R.,  21524 
Coyle.  Catherine.  21524 
Eierman.  David  F..  Ph.D..  4169 
Hennan.  Terence  S.,  M.D..  22401 
Jones.  Barbara.  31312 
Kurtzman.  James  T..  M.D..  19750 
Plotkin.  David.  M.D..  32684 
Ryan.  Celia.  R.N..  4169 
Siddiqui.  Farooq  A..  32964 
Tanner.  Vivian  N..  10588.  1 429 1 
State  assistance  expenditures;  Federal  financial 
participation.  8661 

Health  Care  Financing 
Administration 

See  Inspector  General  Office.  Health  and  Human 
Services  Department 

RULES 

Clinical  Laboratories  Improvement  Act: 
Laboratories  regulations — 
Categorization  of  tests  and  personnel 
tiKxlifications.  20035 
Medicaid: 
Living  wills  or  durable  powers  of  attorney; 

advance  directives.  33262 
Nurse  practitioner  services;  required  coverage. 
19856 
Medicare: 
EiMl-slage  renal  disease — 

Definition  aiKJ  resumption  of  entitlement 
22533 
Hospitals;  uniform  electronic  cost  reporting 

system.  33123 
Intennediaries  and  carriers;  evaluation  criteria 

and  standards;  CFR  correction.  2I04S 
Living  wills  or  durable  powers  of  attorney; 

advance  directives.  33262 
Medicare  cost  reports;  filing  date.  33126.  33137 
Physician  fee  schedule  (1995  CY);  payment 
policies  and  relative  value  unit  adjustments 
Correction.  46 
Screening  mammography  services  coverage. 

14223 
Specialized  services  providers  and  suppliers; 
reorganization  and  technical  and  editorial 
changes.  2325 
Correction.  11632 
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IMI 


Health 

Supplemen«ry  medical  insurance  (SMI) — 
Inununosijpprcsive  drugs  coverage.  8951 

PROPOSED  ptULES 

Medicare 

Hospital  iniatieni  prospective  payment  systems 

and  19  96  FY  rates.  29202 
Medicare  H  ospice  Wage  Index  Negotiated 
Rulem  iking  Advisory  Committee — 
Meeting.  7514.  13441 

NOTICES 

Agency 

OMB  reV 
14435. 
Clinical  laboratories 
College  of 
Joint  Comiiiss 


in  fori  nation  i 


collection  activities  imder 
iew.  5940.  6714,  7205.  7774,  12770, 
>405,  21525,  26445,  33811 

improvement: 
American  Pathologists.  7774 
;ion  on  Accreditation  of 
Healthcare  Organizations  (JCAHO); 
approval,  130 
Grants  aiKl  cc  operative  agreements;  availability, 
etc.; 
Demonstra^on  project  proposals,  new  and 
4418,31158 


pendi 
Medicaid: 


'g- 


Demonstrai  ion  project  proposals,  new  and 

pendi  I  g — 
April.  3:221 
January.  16481 
Disproportionate  share  hospiuls;  1995  FV 

aggrei  ate  payments  limitations,  3250 
Program  is  iuances  and  coverage  decisions; 

quarterly  listing,  132,  17538 
State  plan  imendments,  reconsideration; 

hearings — 


Illinois. 
Kansas. 
Utah.  I 
Vaccines 


22067 
15572 
T791 


fjr 


vaccii  e 


Medicare: 
Ambulatoi^ 


surgical  centers;  covered  surgical 
procellures;  list  additions  and  deletions. 


5185 
Home 

limits, 
Home  heajth 

of 
Lung  and 


blo<d 


in  Its, 


covet  ige 


National 


yeis 


V  Me 


buyi 
dupli 
Peer  rev 
Contract: 

of 
Contract 
21 
Program 


Meetings: 
Practicing 
2773  j 
Organizatioi 
3869. 
Acquisition 


children  program;  charges  for 
administration;  rescission,  18136 


glucose  monitors;  special  payment 
3405 
agency  costs  per  visit;  schedule 
8389 
leart-lung  transplantations;  criteria  for 
:,  6537 
/  ssociation  of  Insurance 
Comftissioners;  statements  informing 
to  what  extent  policy  benefits 

Medicare  benefits.  30877 
organizations — 

:  in-State  organizations,  statements 
interest,  21824 

out-of-State.  expiration  dates. 
!24 

i  isuances  and  coverage  decisions; 
quart  rrly  listing.  132.  17538 


Physicians  Advisory  Council.  10395, 


functions,  and  authority  delegations. 
1|4954 

and  Grants.  OffKe.  Financial  and 
Humfan  Resources  Office;  new  address  and 
telepwne  numbers.  19753 
Office  of  Associate  Administrator  for  External 
Affars.  28414 
Privacy  Act 
Systems  (f  records.  4176 

Health  Resources  and  Services 
Adn  inistration 

See  Public  flealth  Service 

'so 


NOTICES 

Advisory  committees;  annual  reporte;  availability. 

6548,  19598 
Agency  information  collection  activities  under 

OMB  review,  31487 
Committees;  estabiishment.  renewal,  termination. 
etc.: 
Childhood  Vaccines  Advisory  Conunission. 
20501 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Acquired  Immune  Deficiency  Syndrome 
(AIDS)— 
National  AIDS  education  and  training  centers 
program,  2978 
Basic/Core  Area  Health  Education  Centers 

programs  (FY  1995),  24638 
Community  and  migrant  health  centers.  3303. 

27736 
Community  scholarship  programs;  health 

professional  shortage  areas.  26038 
Dentistry  general  practice;  residency  training 

and  advanced  education.  6138 
Disadvantaged  health  pnvfessions  faculty  loan 

repayment  program.  11101 
Emergency  medical  services  and  trauma  care 

in  rural  areas,  19753,  30090 
Family  medicine,  general  internal  medicine,  and 
general  pediatrics  training  programs,  2976 
Geriatric  education  centers,  2396,  6715,  27109 
Homeless  individuals  and  children;  primary  care 

and  substance  abuse  services,  27767 
Hunun  immunodeficiency  virus  (HIV) — 
HIV  care  program.  33812 
HIV  emergency  relief  program.  3381 1 
Maternal  and  child  health  services — 
Federal  set-aside  program,  etc.,  6715,  8244, 
14762,  17547 
Migrant  health  centers  and  related  organizations, 

20108 
Minority  faculty  fellowship  program,  28619 
Minority  health  professions  education  centers  of 

excellence,  6719 
Model  Hispanic  health  careers  opportunity 

program,  32531 
Model  state-supported  area  health  education 

centers  program,  24638 
National  Health  Service  Corps  loan  repayment 
and  State  loan  repayment  programs  (FY 
1995),  12242,  16654 
Nursing  education  loan  repayitient  program  for 

service  in  health  facilities,  28621 
Organ  donor  increase  from  non-donor  hospitals 
development  and  implementation  plan, , 
15293 
Pacific  Basin  primary  health  care  infrastructure 

development,  20109 
Pediatric  primary  care  residency  training 

programs,  19071 
Preventive  medicine  residency  training,  4423, 

19071 
Rural  regional  trauma  and  emergency  medical 
services  system  demonstration  project  ill 
Florida.  8666,  13728 
Ryan  White  Title  IV  human  immunodeficiency 
virus  (HIV)  program — 
Children,  youth,  women,  and  families; 
coordinated  services  and  access  to 
research,  2606 
Telemedicine  demonstration  project;  rural 
Nebraska,  6138 
Health  education  assistance  loan  (HEAL)  program: 

Defaulted  borrowers;  list,  14060 
Meetings;  advisory  committees: 
January.  2980 
February,  2980,  4179 


March,  6719,  12568 

April,  12%3,  16154.  17363 

May.  16154.  20999 

June.  20999,  29855,  31 161 

July.  32686 
National  practitioner  data  bank: 

Fee  payment  method  change,  27982 
National  Practitioner  Data  Bank;  user  fee,  30090 
National  vaccine  injury  compensation  program: 

Health  insurance  policy;  average  cost  revision, 
32533 

Petitions  received.  271 10.  33421 

Hearings  and  Appeals  Office,  Energy 
Department 

NOTICES 

Cases  filed.  6084.  6085,  6086,  7186,  7534,  9678, 
14751,  14752,  14753,  15560.  15561,25903. 
25905.  25906.  27101.  33199.  33200.  30861. 
30862.  30864 

Decisions  and  orders.  3862,  6087,  7189,  7534. 
8375.  %79.  9681,  9682,  10076,  10077, 
10845,  10847.  13149,  13151,  13152,  13154, 
14753,  14754,  20262-20264,  20266,  21513, 
21515-21517,  21798,  21799,  21801,  25906. 
27102,  30865 

Special  refund  procedures;  implementation,  3863.  ^ 
7192.  7195.  15562.  18809,  18810,  19914, 
28603,  28605,  28607.  32004.  32007.  32666 

Historic  Preservation,  Advisory 
Council 

PROPOSED  RULES 

Protection  of  historic  and  cultural  properties,  86 
Regulatory  agenda.  23912 

NOTICES 

Meetings,  15121.32335 

Housing  and  Urban  Development 
Department 

See  Federal  Housing  Enterprise  Oversight  Office 

RULES 

Annual  income  definition;  exclusions,  17388 
Community  development  block  grants: 

Joint  community  development  program,  1 5836 
Project  costs  and  financial  requirements; 

economic  development  guidelines.  1922, 
17445 
Urban  development  action  grant  termination; 
interpretation,  10758 
Community  facilities: 
Empowerment  zones  and  enterprise 

communities  designation.  2880,  3034. 
10018 
John  Heinz  neighborhood  development  program, 

16358 
Youthbuild  program;  development  and 
implementation,  9734 
Community  planning  and  development  programs: 
consolidation.  1878 
Comprehensive  housing  affordability  strategy: 

provision  waivers.  6967 
Conforming  amendments.  16377 
Coriecuon,  2813,  4861.  10427 
Debarment  and  suspension  (nonprocuremenl). 

33037.  3.3046 
Employment  and  business  opportunity: 
Economic  opportunities  for  low-  and  very  low- 
income  persons.  28325 
Environmental  review  procedures  for  entities 
assuming  HUD  environmental 
responsibilities.  13518 
Freedom  of  Information  Act;  implementation. 
11901 
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Govemment  National  Mortgage  Association 
(Ginnie  Mae): 
Guaranteed  multiclass  securities  and  real  estate 
mortgage  investment  conduit  (REMIC) 
(JTOgram;  implementation.  9530 
Grants  and  agreements  administration: 
Uniform  administrative  requirements  and 

definitions;  institution  of  higher  education, 
hospitals,  and  other  non-profit 
organizations  (OMB  A-1 10).  32102 
Grants  and  cooperative  agreements  to  State  and 
local  governments:  uniform  administrative 
requirements  (OMB  A- 102) 
Simplified  acquisition  dollar  threshold  increase, 
1%38,  19642 
HOME  investment  partnerships  program;  eligible 

applicants  from  Indian  Tribes,  13348 
Low  income  housing: 

Drug  elimination  program,  5280 
Elderly  or  handicapped  housing — 

Supportive  housing  for  elderly;  management 
niles,  2658 
HOME  investment  partnerships  program,  34136 
Housing  assistance  payments  (Section  8) — 
Contract  rent  annual  adjustment  factors. 

12594 
Rental  certificate,  voucher  and  moderate 
rehabilitation  programs;  electronic 
transmission  of  required  data,  1 1626 
Supportive  housing  programs — 
Correction,  13515 
Elderly;  management  and  operation 

requirements,  1 1 828 
Persons  with  disabilities;  management  and 
operation  requirements,  1 1 836 
Mortgage  and  loan  insuraiKe  programs: 
90  percent-of-value  criterion  in  Section  223 

refinancing;  deletion,  9297 
Insured  affordable  multifamily  project  loans: 
housing  finance  agency  risk-sharing 
program 
Environmental  review  responsibilities; 
conforming  amendment,  16572 
Multifamily  cooperative  refinancing  and 
conversion  program;  rental  projects 
converted  to  cooperative  ownership,  I00I6 
Multifamily  projects — 
HUD-owned  and  subject  to  HUD-held 

multifamily  mortgages;  management  aixl 
disposition,  1 1 844 
Periodic  mortgage  insurance  premiums: 

electronic  payment,  34136 
Property  improvement  and  manufactured  home 
loans — 
Insurance  charges,  electronic  payment.  1 3854 
Lending  institutions  and  mortgagees  approval; 
investing  lenders.  13834 
Real  estate  appraisals  by  staff,  fee  panel  and 
contract:  minimum  standards  and  appraisers 
selection  criteria;  correction,  16571 
Single-family  mortgage  insurance;  nationwide 
pre-foreclosure  sale  procedure,  21936 
Mortgage  and  loan  insuraiKe  programs,  etc.: 
Holocaust  reparation  payments,  treatment  in 
assisted  housing  programs;  notification  of 
affected  individuals,  20356 
Noncitizens;  restrictions  on  assistance,  14816 
Non-Federal  audit  report  submission  requirements 
for  State  and  local  governments  and  higher 
education  and  other  non-profit  institutions. 
15481 
Organization,  functions,  and  authority  delegations: 
Local  offices;  single  family  mortgage  limits: 
redelegation,  16032 
Public  and  Indian  housing: 
Certificate  and  voucher  programs;  electronic 
transmission  of  required  date,  1 1626 


Housing  assistance;  budget  authority  allocation, 

3344 
Indian  housing  program;  consolidated 
regulations;  amendments.  18174 
Omaha.  NE;  homeownership  deiiKMistration 
program,  4344 
Correction,  6399 
Public  housing  projects;  demolition  or 
disposition,  3706 
Real  Estate  Settlement  Procedures  Act: 
Escrow  accounting  procedures,  88 1 2 

Aggregate  accounting  adjustment  calculation; 

software  availability,  16985 
Correction,  11194 
Escrow  accounting  procedures — 

Correction  and  clarification,  24734 
Mortgage  loans  servicing  transfer  and  escrow 
accounting  procedures,  2642,  14635 
Correction,  5962 
Transactions  and  mortgages  secured  by 
subordinate  liens:  refinancing,  10762 
Stewart  B.  McKinney  Homeless  Assistance 
Amendments  Act;  participant's  consent  to 
information  release,  1 4632 

PROPOSED  RULES 

Conflict  of  interesu,  34420 
Fair  housing: 
Community  Housing  Resource  Board  program; 

termination,  19191 
Fair  Housing  Act:  discriminatory  condixrt — 
Significant  facilities  and  services:  defmition; 
correction.  13840.  14890 
Federal  Home  Loan  Mortgage  Corporation 
(Freddie  Mac): 
Secretary's  regulatory  authorities.  9154 
Federal  National  Mortgage  Association  (Fannie 
Mae): 
Secretary's  regulatory  authorities.  9154 
Low  income  housing: 
Housing  assistance  payments  (Section  8) — 
Fair  market  rent  calculation  method,  1 1870 
Tax-exempt  obligation  refunds,  19695 
Mortgage  and  loan  insurance  programs: 
Condominium  units  in  non-FHA  approved 

projects.  32630 
Single  family  mortgage  insurance;  special 

forbearance  agreement  procedures.  4391 
Single  family  mortgages  nonjudicial  foreclosure. 
17968 
Public  and  Indian  housing: 
Eviction;  lease  and  grievance  procedures.  27058 
Performance  funding  system  scattered  site  units 
and  unit  months  available;  definition, 
24597 
Vacancy  Rule  Negotiated  Rulemaking  Advisory 
Committee,  304 
Establishment,  10339 
Intent  to  establish,  304 
Meeting,  304,  10339,  14707,  21058 
Regulatory  agenda,  23368 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  2398,  4180,  4181.  6143,  7573. 
8668.  8669.  8670.  10092.  10093.  1 1979, 
12965,  12966,  13162,  14765,  14773,  15150, 
15295,  15938,  17549,  181.39.  18846,  19277, 
19758,  22403,  24639,  26041,  27534,  28423, 
28424,  29633.  29634.  29671,  32018,  32019, 
32557,32558,33814 
Environmental  statement;  availability,  etc.: 
Salt  Lake  City,  UT;  Guadalupe  neighborhood 
project,  4182 
Grant  and  cooperative  agreement  awards: 
Community  development  block  grant  program — 
Small  cities  program,  5691 
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Fair  housing  initiatives  program,  841 1 

John  Heinz  neighborhood  development  (irogram. 

2609 
Low  income  housing — 
Intermediaries  to  administer  preservation 

technical  assistance  grants.  5694 
Preservation  activity;  cancellation,  27984 
Public  and  Indian  housing — 

Drug  elimination  program,  10093 
Family  invesunent  centers,  6725.  13850 
Public  housing  authorities  and  public  housing 
police  departments:  technical  assistance, 
24873 
Public  housing  drug  elimination  technical 

assistance  program.  1 0596 
Traditional  Indian  housing  development 
program.  1 1 673 
Grants  and  cooperative  agreements:  availability, 
etc.: 
Community  development  block  grant.  HOME 
investment  partnerships,  emergency  shelter, 
and  housing  opportunities  for  persons  with 
AIDS  programs,  7063 
Community  development  block  grant  program — 
Formula  allocations  (FY95).  5042 
Indian  tribes  and  Alaska  Native  villages. 
10452,  13445,  14293 
Community  development  work  study  program. 

4338 
Commiinity  outreach  partnership  centers 

demonstration  programs;  correction,  2399 
Congregate  housing  services  program,  25092 
Development  initiative;  guidelines,  10430 
EmergeiKy  shelter  grants — 

Fonnula  allocations  (FY95).  5010 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  2 1  S3, 
3254,  4182.  5434,  6723.  7985,  9342, 
10397,  11980,  13163,  14442,  15575, 
16657,  17854,  19074.  19953.  21001. 
22403.  25730,  26893.  27984,  2879a 
30578,  31731.  32702.  34289 
Fair  housing  initiatives  program.  18444.  28162 
Flexible  subsidy  program — 
Comprehensive  needs  assessments  program, 
19759 
Historically  black  colleges  aixl  universities 

program,  18456 
HOME  investment  partnerships  program — 
Formula  allocations  (FY95).  5010 
Indian  applicants.  3520.  13446 
HOPE  3  single  family  homes  program — 
Oklahoma  City  service  area;  application 
deadline  extensions  and  changes  in 
submission  locations.  24646 
HOPE  homeowTicrship  program — 
Single  family  homes  program  (HOPE  3), 
10446.  19278.  26732 
Housing  assistance  payments  (Section  8) — 
Community  investment  demonstrauon 

program.  5806 
Homeless  individuals;  single  room  occuptancy 
program  and  supportive  housing  and 
shelter  plus  programs.  9534 
Rental  certificate  and  rental  voucher  f 

programs.  12036.  19278  ' 

Service  coordinators  in  assisted  housing        > 
projects  (1995  FY).  8280 
Housing  counseling  agency  approval  program, 

20360.  27538 
Housing  opportunities  for  persons  with  AIDS 
program.  5010.  9260 
Formula  allocations  (FY95).  5010 
Innovative  homeless  initiatives  demonstration 

program.  4996.  5434.  10399 
John  Heinz  neighborhood  development  program. 
10438.  32989 
Oklahoma  City  service  area;  application 
deadline  extensions  and  changes  in 
submission  locations.  24646 
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Joint  eomni»niiy  development  program,  1 7960 
Lead-based  paint  hazard  reduction  in  priority 

hoiisin|.  18140 
Loan  management  set-aside  program — 
CompreMnsive  needs  assessmenu  program. 
197» 
Low  income  housing — 

Drug  elimination  program,  9544 
Intermediahes  to  administer  preservation 
techiical  assistaiKC  grants,  13448 
Public  and  Indian  housing — 

Comprehensive  improvement  assistance 

program,  4352,  14538 
Construcion  trades  and  public  housing 

operations;  apprenticeship  demonstration 
program,  15436 
Dnig  eliiiination  program.  1846,  6548,  8727 
Emergency  shelter  set-aside  for  Indian  tribes 

and  Alaskan  native  villages,  18524 
Family  investment  centers,  8900,  30312 
Family  investment  centers;  youth 

dev^opment  initiative.  28304 
Lead-bastd  paint  risk  assessments,  9042, 

165^ 
Oklahomk  City  service  area;  due  date 
exteiisions  and  location  changes  for 
submission  of  applications,  21692 
Public  housing  development,  31842 
Public  housing  drug  elimination  technical 

assistance  program,  3324 
Section  9  rental  certificate  and  voticher 

proj  rams,  4764 
Tenant  o  >portunities  program,  1 1222,  17085, 

194(16 
Traditional  Indian  housing  development 

projram,  4330 
Youth  afpremiceship  program,  14444 
Youth  le  idership  development  project,  3434 
Youth  sports  program,  2646 
Youth  visleiKe  prevention  activities,  29456 
Supportive  housing  programs — 
Elderly,  27612,  30311 
Persons  vith  disabilities.  27600 
Service  « oordinators  for  elderly  apd^lisabled 
resilents,  10764,  21001  X       ^ 
Youthbuild  programs,  9726       f 
Oklahona  City  service  area;  implication 
deai  nine  extensions  and  dtanges  in 
sub  nission  locations,  24646 
Lobbying  infi  irmation  and  registrations;  reports, 

26080 
Low  income  lousing: 
Assisted  h<  using  admission;  working  families 
prefer  :nce.  3646 
Clarifica  lion,  21545 
Housing  a!  sistance  payments  (Section  8) — 
Service  :oordinators  in  assisted  housing 
prqects(1995FY),  12569 
Qualified  ( ensus  u^cts  and  difficult 

develi  ipment  areas';  statutorily  mandated 
desigiation  for'tax  credit;  republication, 
2124<.  21320 
Meetings; 
Lead-Base  1  Paint  Hazard  Reduction  and 
Finanring  Task  Force.  lOiOl 
Mortgage  am  1  loan  insurance  programs; 
Debenture  interest  rates.  7575 
HUD-held  multifamily  nwitgage  loans;  sale 

notic<,3255.  14774 
Section  23  5(r)  interest  rates.  9043 
Mortgagee  R  eview  Board;  administrative  actions. 

7063.  2' '116 
Multifamily  woject  mortgage  auction,  accepted 

bid.  36^  7 
Organization ,  functions,  and  authority  delegations: 
Acting  General  Counsel;  order  of  succession, 
2011 
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Assistant  Secretary  for  Community  Planning 

and  Development  et  al.;  superscdure  and 

redelegation  of  authority,  1 4295 
Assistant  Secretary  for  Congressional  and 

Intergovernmental  Relations;  order  of 

succession,  22404 
Assistant  Secretary  for  Fair  Housing  and  Equal 

Opportunity,  14294 
Order  of  succession,  1 8847 
Assistant  Secretary  for  Public  and  Indian 

Housing,  15784 
Director,  Housing  Office,  et  al.,  16034 
Director,  Native  American  Programs  Office,  et 

al.,  15783 
Local  field  office  housing  directors  et  al.; 

limited  denials  of  participation,  29862 
President,  Government  National  Mortgage 

Association,  8250 
Regional  Administrators  et  al.;  authority 

revocation  and  redelegation,  30312 
Privacy  Act; 
Computer  matching  programs,  32019,  10102, 

21548 
Systems  of  records,  21545,  30893 
Public  and  Indian  housing: 

Drug  elimination  program,  1 846,  6548 
Regulatory  waiver  requests;  quarteriy  listing,  4427, 
10598,  28462 

Immigration  and  Naturalization 
Service 

RULES 

Commuter  user  fee;  inspection  services  at  selected 
land  border  ports-of-entry;  pilot  programs 
implementation,  16039 
Immigration: 

Administrative  naturalization.  6647 
Aliens — 
Alien  registration  receipt  card  (Form  1-55 1); 
establishment  as  exclusive  registration 
form  for  lawful  permanent  residence. 
14353 
Deportation  or  exclusion  final  orders;  temporary 
resident  status  automatic  termination 
procedure.  21039 
Direct  mail  program  expansion — 
Employment  authorization;  application  filing 
by  direct  mail,  21973 
Immigrant  petitions — 

Religious  workers,  2975 1 
Immigration  court;  designation.  34089 
Immigration  forms;  application  for  asylum  and 
withholding  of  deportation  (Form  1-589); 
compliance  date  establishment.  9774 
List  of  countries  with  which  U.S.  has  treaties 
requiring  consular  notification  of  detaining 
of  foreign  nationals  (privilege  of 
communication).  16042 
Philippine  natives  naturalization  (Form  N-400); 

fee  schedule.  9773 
Preinspection  program;  conu^cts  with 

transportation  lines;  signatory  authority, 
30457 
Two-year  home  country  physical  presence 
requirement  for  certain  foreign  medical 
graduates;  waiver,  26676 
Correction,  27598 
Visa  waiver  pilot  program — 
Ireland,  15855 

PROPOSED  RULES 

Immigration: 
Aircraft,  vessels,  and  trains  outside  United 

States;  preinspection  services,  266% 
Alien  employment  control.  32472 
Aliens  convicted  of  aggravated  felonies  who  are 

not  lawful  permanent  residents; 


administrative  deportation  procedures. 
16386 
Aliens- 
Alien  registration  receipt  card  (Form  I- 151); 
removal  from  list  of  forms  recognized 
as  evidence  of  registration  for  lawful 
permanent  resident  aliens,  27441 
BenefiU  applicants  fingerprint  taking; 

designated  outside  entities  certification, 
25856 
Immigrant  petitions — 

Employment-based  immigrants.  29771 
Immigration  user  fee;  remittance  requirements, 

3107 
NonimmigrJmt  visa  or  passport  requirements 
waiver  (Lc  to  unforeseen  circumstances, 
19001   T 
Organization,  fifKlions,  and  authority  delegations: 
International  kirport  status  for  customs  services 
and  pMis  of  entry  for  aliens  arriving  by 
aircrall;  revocations  and  designation.  15703 

NOTICES 

Committees;  establishment,  renewal,  termination, 
etc.: 
Citizens'  Advisory  Panel,  13736 
El  Salvador  nationals;  deferred  enforced  departure 

expiration,  2627 
Environmental  statements;  notice  of  intent: 

Federal  detention  center,  32563 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Naturalization  pilot  project — 
Public  awareness  enhancement  in  urban  and 
rural  areas  of  Southern  California,  20507 
Immigration: 
Service  centers  identification  by  State;  and 
employment-based  direct  mail  pilot 
program  for  Texas  Service  Center,  22408 
Immigration  and  naturalization  services  passenger 
accelerated  service  system  (INSPASS): 
staiMlards  and  guidelines;  draft  statement 
availability,  9697 
Joint  Task  Force  Six  support  program 

continuation;  record  of  decision  availability, 
15161 
Meetings: 
Citizens  Advisory  Panel,  13736,  30593 
Immigration  and  Naturalization  Service  User 
Fee  Advisory  Committee,  26049 
Nicaraguan  nationals  subject  to  final  deportation 
orders;  discontinuation  of  review  process. 
31167 
Temporary  protected  status  program  designations: 
Liberia.  16163 
Rwanda,  27790 
Visa  waiver  pilot  program;  extension,  9699 

Indian  Affairs  Bureau 

RULES 

Energy  and  minerals: 
Tribal  and  allotted  lands  leasing  for  mineral 
development;  oil.  gas.  geotheimal,  and 
solid  minerals  agreements;  correction. 
10474 
Heritage  preservation: 

Antiquities  preservation;  CFR  part  removed, 
32896 
Land  and  water: 
Indian  tribes'  off-reservation  land  acquisitions; 
trust  status,  32874 

PROPOSED  RULES 

Contracts  and  grants: 
Indian  Self-Determination  and  Education 
Assistance  Act  amendments; 
implementation;  withdrawal,  19.387 
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Indian  Child  Protection  and  Family  VioletKe  Act; 

tribal  consultation.  21942 
Indian  Self-Determination  Negotiated  Rulemaking 
Committee 
Meetings,  14582.  20250 
Land  and  water 
Land  acquisitions — 
Alaska  Natives  and  tribes;  rulemaking 
petition.  1956 

NOTICES 

Agency  information  collection  activities  under 

OMBreview,  8412,  8413 
Environmental  statements;  availability,  etc.: 
Flathead  Indian  Reservation,  MT,  20502 
Fort  Mojave  Indian  Reservation,  NV  and  CA, 

1876 
Rosebud  and  Cheyenne  River  Sioux 

Reservations,  SD;  livestock  grazing  and 
prairie  dog  management,  1 4876 
Federal  wildland  fire  management  policy  and 
program  review,  95 
Report  publication  delay,  25688 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Traffic  safety  projects  on  Indian  reservations, 
4494 
Indian  entities  recognized  and  eligible  to  receive 

services  from  BIA;  list,  9250 
Indian  tribes,  acknowledgement  of  existence 
determinations,  etc.: 
Accohannock  Indian  Tribal  Association,  Inc.. 

13449 
Amonsoquath  Tribe  of  Cherokee,  17615 
Ani-Stohini/Unami  Nation,  13449 
Chicora-Waccamaw  Indian  People,  8138 
Costanoan  Ohione  Rumsen-Mutsun  Tribe,  8128 
Costanoan-Rumsen  Carmel  Tribe,  8 1 32 
Cowasuck  Band- Abenaki  People,  17614 
Federated  Coast  Mi  wok,  17614 
Femandeno/Tataviam  Tribal  Coimcil,  30168 
Golden  Hill  Paugussett  Tribe,  30430 
Grand  River  Band  Ottawa  Council,  8136 
Huron  Potawatomi,  Inc.,  28426 
Jena  Band  of  Choctaw  Indians,  28480 
Kaulla-Chilkat  Tlingit  Tribe  of  Alaska,  17614 
Mattaponi  Tribe,  26808 
MOWA  Band  of  Choctaw,  1874 
Occaneechi  Band  of  Saponi  Nation,  13449 
Pee  Dee  Indian  Association,  Inc.,  17614 
Pocasset  Wampanoag  Indian  Tribe,  17615 
Pokanoket  Tribe  of  Wampanoag  Nation,  8 1 34 
Wadatkuht  Band  of  the  Northern  Paiutes  of  the 

Honey  Lake  Valley,  32898 
Wyandot  Nation  of  Kansas,  8130 
Irrigation  projects;  operation  and  maintenance 
charges: 
Blackfeet  Inigation  Project,  MT,  9574 
Judgment  funds;  plans  for  use  and  distribution: 
Confederated  Tribes  of  Colville  Reservation, 

31040 
Cuyapaipe  Band  of  Mission  Indians  et  al., 

31044 
Pueblo  of  Nambe,  2480 
Jurisdiction  retrocession: 
Confederated  Salish  and  Kootenai  Tribes,  MT, 
3.3318 
Liquor  and  tobacco  sale  or  distribution  ordinance: 
Las  Vegas  Paiute  Tribe,  NV,  30894 
Twenty-Nine  Palms  Band  of  Mission  Indians, 
CA,  33068 
Meetings: 
Tribal  consultation  on  Indian  education  topics, 
15196 
Power  rate  adjustments: 
Colorado  River  Indian  Irrigatiofi  Project,  AZ. 
4499 

• 
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Mission  Valley  Power  Utility,  MT,  4498 
San  Carlos  Indian  Irrigation  Project,  AZ,  4499 
Tribal-State  Compacts  approval;  Class  III  (casino) 
gambling: 
Confederated  Tribes  of  Chehalis  Reservation, 

WA,  19822 
Confederated  Tribes  of  Coos.  Lower  Umpqua 

and  Siuslaw  Indians,  OR,  9258 
Confederated  Tribes  of  Grand  Ronde 

Community  of  Oregon,  1 1 290 
Coquille  Indian  Tribe,  OR,  9258 
Coushatta  Tribe,  LA,  1 1290 
Cow  Creek  Band  of  Umpqua  Tribe  Indians,  OR, 

5812 
Jamestown  S'Klallam  Tribe,  WA,  15194 
Klamath  Tribes,  OR,  10472 
Mescalero  Apache  Tribe,  NM  et  al.,  15194 
Miami  Tribe  of  Oklahoma,  OK,  19822 
Nooksack  Indian  Tribe,  18704 
Port  Gamble  S'Klallam  Tribe,  18704 
Pueblo  of  Acoma,  NM,  25978 
Pueblo  of  Nambe,  NM,  25978 
Pueblo  of  San  lldefonso  of  New  Mexico,  31042 
Quileute  Tribe,  WA,  10470 
Sac  and  Fox  Tribe  of  the  Mississippi,  lA,  32898 
Sileu  Indian  Tribe,  OR,  15194 
Sisseton-Wahpeton  Tribe,  SD,  9258 
Squaxin  Island  Tribe,  WA,  19822 
St.  Regis  Mohawk  Tribe.  NY,  5814 
Suquamish  Tribe,  WA,  16764 
Swinomish  Indian  Tribal  Community,  WA, 

16764 
Tulalip  Tribes  of  Washington,  1 6764 
Upper  Skagit  Indian  Tribe,  WA,  19822,  26810 
Warm  Springs  Reservation,  OR,  1 3568 
Trust  Fund  Management  Reform  Act: 
Investment  trust  fund  systems  computer 

conversion,  13548 
Wildland  fire  management  policy  and  program 
review,  32485 

Indian  Health  Service 

PROPOSED  RULES 

Contracts  and  grants: 

Indian  Self-Determination  and  Education 
Assistance  Act  ainendments; 
implementation;  withdrawal,  19387 

NO-nCES 

Grant  and  cooperative  agreement  awards: 
Indian  health  scholarship  program;  recipients 
list,  2133 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Health  professions  preparatory,  pregraduate,  and 
Indian  health  scholarship  (professions) 
program  (FY  1995).  8663.  16654 
Indians  into  medicine  program.  19755 

Inspector  General  Office,  Health  and 
Human  Services  Department 

RULES 

Medicaid  and  State  health  care  programs: 
Fraud  and  abuse — 
Debarment  and  suspension  (nonprocurement); 
scope  and  effect  of  OIG  exclusion 
regulations.  32916 
Medicaid  programs: 
Fraud  and  abuse — 
Civil  money  penalties  for  referrals  to  entities 
and  for  prohibited  arrangements  and 
schemes.  16580 
Medicare  programs: 
Fraud  and  abuse — 
Civil  money  penalties  for  referrals  to  entities 
and  for  prohibited  arrangements  and 
schemes,  16580 

1995 


Interior 

State  health  care  programs: 
Fraud  and  abuse — 

Debarment  and  suspension  (nonprocurement): 
scope  and  effect  of  OIG  exclusion 
regulations,  32916 
NO-nCES 

Program  exclusions;  list.  4179,  7780,  14763, 
19072,  27532,  32016 

Institute  of  American  Indian  and 
Alaska  Native  Culture  and  Arts 
Development 

NOTICES 

Board  of  Trustees;  nominations,  15583 

Interagency  Committee  on  Women's 
Business  Enterprise 

See  Women's  Business  Enterprise  Interagency 
Committee 

Inter-American  Foundation 

RULES 

Debarment  and  suspension  (iKmprocurement), 
33037.  33045 

NO-nCES 

Meetings;  Sunshine  Act.  4234.  22606 

Intergovernmental  Relations  Advisory 
Commission 

NO-nCES 

Unfunded  Mandates  Reform  Act: 
Evaluation  of  existing  mandates  on  State,  local, 
and  tribal  governments — ,  15784 
Proposed  criteria,  27324 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Geological  Survey 
See  lr>dian  Affairs  Bureau 
See  Laixl  Management  Bureau 
See  Minerals  Management  Service 
Set  Mines  Bureau 
See  National  Biological  Service 
See  National  Indian  Gaming  Commission 
See  National  Park  Service 
See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement 
Office 

RULES 

Acquisition  regulations: 

Federal  regulatory  review,  30791 
Archaeological  resources  protection;  imiform 

regulations.  5256 
Assistance  programs;  adminisoative  and  audit 
requirements  and  cost  principles: 
Nonprocurement  debarment  and  suspension; 
drug-free  workplace;  and  lobbying 
certification  requirements,  9786 
Debarment  and  suspension  (nonprocurement), 

33037,  3.3059 
Grants  and  agreements  administration: 
Uniform  adminisu^tive  requirements  and 

defmitions;  institutions  of  higher  education, 
hospitals,  aixl  other  non-profit 
organizations  (OMB  A- 110),  17237 
Grants  and  cooperative  agreements  to  Stale  and 
local  governments;  uniform  administrative 
requiremenu  (OMB  A- 1 02) 
Simplified  acquisition  dollar  threshold  increase. 
19638,  19644 
Quarters  and  furnishings  provision  and 
assignment;  quarters  rental  rates 
establishment,  3554 


S3 


Interior 

Range  managetieni: 

Grazing  adninistratjon.  9894 
Records  and  teitimony;  Freedom  of  Information 

Act;  CFR  correction,  10030 
Tribal  government; 

Self-govema  kc  program  selection  criteria,  8553 

PROPOSED  I  ;ULES 

Joint  Tribal  an4  Federal  Self-Governance 
Negotiated  Rulemaking  Committee; 
establishm  ent  and  membership,  8806 
Meetings; 

Natural  resoi  irce  damage  from  oil  or  hazardous 

substani  :e  release  assessments;  additional 

type  A  wocedures,  24604 

Nar.iral  resoune  damage  assessments.  7154,  7155, 

28773 
Regulatory  agenda,  23408 

Correction.  17247,32129 
Rights-of-way.  revised  statute  2477 
implemen  ation.  4135 

NOTICES 

Agency  inform  ition  collection  activities  under 

OMB  review.  18419 
Central  Utah  V  'ater  Conservatory  District: 
Environmen  al  statements;  availability,  etc.- 
Diamond  Fork  Pipeline  construction,  rtc., 
1665) 

Committees;  ei  tablishment.  renewal,  termination, 
etc.; 
Bay-Delta  /Advisory  Council.  18607 
Grazing  admin  isuation;  1995  grazing  fee.  6280 
Kerr  Hydroele  trie  Project.  MT:  operating  license, 

environm  ntal  protection  conditions,  6549 
Meetings; 

Exxon  Vald  :z  Oil  Spill  Public  Advisory  Group. 
10399,  16661.  26045 
Watches  and  v  'atch  movements;  allocation  of 
duty-exer  iptions; 
Virgin  Islan  U,  12198 

Internal  R(  venue  Service 


RULES 

Estate  taxes 

Valuation  tables: 
Gift  taxes; 

Valuation 
Income  taxes; 
Capitalization 
Cash  or  deftrred 
and 
plans; 
Dividends 
reduce  I 


mjt( 


diininii  hed, 
pcrfo 


ec 


Economic 
Elections. 

1984; 
Intercompany 

correct  on. 
Low  incom : 

State  hou  sing 
Natural  gas 

Subchj  ptei 


power 


NiKlear 
correc 

Pension  an< 
emplo 
emploiees: 

Property  cc  utributed 


IMI 


54 


U  bles: 


;  correction,  16382 
;  correction,  16382 


of  interest,  correction,  16573 
arrangements  and  employee 
ching  contributions  under  employee 
orrection,  12415,  15874,  25140 
r  ;ceived  deduction  holding  period 
for  periods  where  risk  of  loss 
14636 
ormance  requirement.  18742 
under  Deficit  Reduction  Act  of 
temporary;  correction.  16575 
transfer  pricing  regulations; 

6381.  16703 
housing  credit — 

credit  ceiling;  correction.  3.345 
producers;  election  out  of 
r  K;  correction.  1  !028 
plant;  interest  disposition; 
on.  8932 

profit-sharing  plans,  etc.;  self- 
i^ed  individuals  and  shareholder- 
contributions;  correction.  21435 
to  partnership;  allocations 
built-in  gain  or  loss;  correction. 


reflect  ng 
11906 

Qualified  n  lirement  plans,  etc. — 
Distribut  ons  valuation.  17216 
Small  busii  ess  stock  losses,  20898 
Correcti<n,  16575 


Subchapter  K  anti-abuse  rules,  23,  18741 

Correction,  9776 
Treatment  of  gain  from  disposition  of  natural 

resource  recapture  property,  2497 
Unisex  annuity  tables;  correction,  16381 
Procedure  and  administration; 
Internal  revenue  tax  and  stamp  payments  by 

check  or  money  order,  finaiKial  institution 

unpaid  tax  liability,  20899 
Levy  release  and  wrongfully  levied  upon 

property,  33 
Real  property  redemptions;  payment  of  excess 

expenses  by  purchaser,  28719 
User  fees;  installment  agreement,  special  benefit 

services  for  identifiable  recipients,  8298 

PROPOSED  RULES 

Employment  taxes  and  collection  of  income  taxes 
at  source; 
Termination  of  employer's  operations;  time  for 
fiimishing  wage  statements  to  employees 
and  Social  Security  Administration; 
hearing,  15526 
Excise  taxes; 
Self-dealing  by  private  foundations,  82 
Correction,  7488 
Income  taxes: 
Accounting  method  changes;  adjustments — 
Correction,  11195 
Hearing  cancellation,  1 1059 
Accuracy-related  penalty,  406 
AllowaiKes  provided  to  Armed  Forces 
members;  change  in  permanent  duty 
stations 
Hearing  cancellation.  18377 
Cash  reporting  by  court  clerks 
Hearing  cancellation,  1 1 950 
Club  dues: 

Meals  and  entertainment,  and  spousal  travel, 
expenses  paid  by  employer,  correction. 
7487 
Controlling  corporation's  basis  adjustment  in  its 
controlled  corporation's  stock  following 
triangular  reorganization;  correction,  M060 
Conversion  transactions;  netting  rule; 

withdrawal,  19387 
Credit  for  qualified  electric  vehicles  and 

deduction  for  clean-fuel  vehicles  refueling 
property 
Hearing  cancellation,  2717 
Debt  instruments  with  original  issue  discount; 
annuity  contracts,  17731 
Correction,  13213,  13393 
Employee  remuneration  in  excess  of  one  million 
dollars;  disallowance  of  deductions; 
hearing,  30487 
Foreign  banks  and  securities  dealers;  exceptions 

to  passive  income  characterization,  20922 
Foreign  taxes  deemed  paid  by  domestic 

corporate  shareholder,  computation,  2049 
Correction.  11950,  12034 
Integrated  auxiliaries  of  churches;  exemption 
from  filing  information  returns;  correction. 
7488 
Limited  liability  companies;  tax  treatment  of 
self-employed  members,  7488 
Hearing,  18378 
Personal  property;  definition  for  purposes  of 

straddle  rules,  21482 
Property  (contributed  or  other)  distribution; 
recognition  of  gain  dr  loss  by  contributing 
partner,  2352 
Hearing  cancelled.  31660 
Publicly  traded  partnerships  treated  as 
corporations.  21475 
Correction.  26854 
Qualified  retirement  plans,  etc. — 

Distributions  valuation;  cross  reference, 
17286 


Rental  real  estate  activities,  2557 
Research  and  experimental  expenditures; 

allocation  and  apporiionment;  income  fh>m 
United  States  and  foreign  sources,  27453 
Securities  dealers;  mark-to-market  method  of 
accounting,  397 
Correction,  11060 
Hearing  cancellation,  21779 
Stock  and  asset  consistency  rules — 
Qualified  stock  purchase  of  target  stock; 
continuity  of  interest  in  assets  transfer 
to  purchasing  corporation.  9309 
Tax-exempt  use  property;  lease  term.  19868 
Procedure  and  administration; 

Domestic  unincorporated  business  organizations 
classification  as  partnerships  or 
associations:  hearing.  24813 
Correction.  30487 
Office  seals;  prescription  or  modification 

authority.  83 
Retail  food  stores  and  wholesale  food  concerns; 
employer  identification  number  sharing, 
24811 
Taxpayer  identifying  numbers  (TIN),  3021 1 
Regulatory  agenda,  23792 

NOTICES 

Committees;  establishment,  renewal,  termination, 
etc.: 

Information  Reporting  Program  Advisory 
Committee.  2 1 584 
Inflation  adjustment  factor  and  reference  prices; 

Fuel  credit,  nonconventional  sources.  17381 

Renewable  electricity  production  credit,  14999 
Meetings: 

Art  Advisory  Panel,  12821,  14325 

Commissioner's  Advisory  Group,  531,  25262 

Information  Reporting  Program  Advisory 
Committee,  19112 
Organization,  functions,  and  authority  delegations: 

Director,  Employee  Plans  Division,  27373 

District  Directors  et  al.,  24670 
Privacy  Act; 

Computer  matching  programs.  20153 

Systems  of  records,  21848 
Taxable  substances,  imported 

Acrylic  fiber,  26766 

Cyclododecanol,  etc.,  10142 

Ethyl  aceute.  19112 

Hexabromocyclododecane,  etc.,  10143.  26478 

Monoethanolamine.  etc..  21025 

Nylon  6/6.  19113 

Polybutylene.  etc..  27594 

Synthetic  organic  chemicals;  substance 
definition.  27594 

Toluenediamine.  20794 

International  Boundary  and  Water 
Commission,  United  States  and 
Mexico 

NOTICES 

Environmental  statements  availability,  etc.: 
Lower  Rio  Grande  Flood  Control  Project — 
Main  Floodway;  Quisto  Energy  Corp.  gas 
well.  19081.25928 

International  Broadcasting  Board 

NOTICES 

Meetings;  Sunshine  Act.  24672 

International  Development 
Cooperation  Agency 

See  Agency  for  International  Development 
See  Overseas  Private  Investment  Corporation 


International  Trade  Administration 
RULES 

Uruguay  Round  Agreements  Act  (URAA); 
conformance; 
Antidumping  and  countervailing  duties 
regulations.  25130 

PROPOSED  RULES 

Uruguay  Round  Agreements  Act  (URAA); 
conformance: 
Antidumping  and  countervailing  duties 
regulations,  80,  9802 

NOTICES 

Antidumping: 
Anhydrous  sodium  metasilicate  from — 

France,  8631 
Antifriction  bearings  (other  than  tapered  roller 
bearings)  and  parts  from — 

France,  16608,  25887 

France  etal,,  31952.  10900 

Germany  et  al.,  31 142 

Italy,  10959,  33791 

Japan  and  Germany,  I0%7 
Antifriction  bearings  from — 

Gennany,  3616 

ItalX3193 
Bicycles  from — 

China,  21065 
Bicycle  speedometers  from — 

Japan,  5898,  29552 
Brass  sheet  and  strip  from — 

Canada,  20670 

Germany,  2076,  3392 

Sweden,  3617 
Canned  pineapple  fruit  from — 

Thailand,  2734,  9820,  29553 
Carbon  steel  butt-weld  pipe  fittings  from — 

France,  10538 

India,  10545 

Israel,  10542 

Malaysia,  10550 

South  Korea.  10551 

Thailand.  2078.  10552,  17774 

United  Kingdom,  10558 

Venezuela,  10562 
Ceiling  fans  from — 

China,  3390,  14420 
Chrome-plated  lug  nuts  from — 

China,  19720 
Circular  welded  non-alloy  steel  pipe  from — 

Romania  et  al.,  27078 
Color  television  receivers,  except  for  video 
monitors,  from — 

Taiwan,  3391,  11955,29822 
Color  television  receivers  from — 

Korea,  9005.  10352 
Compact  ductile  iron  waterworks  fittings  and 
glands  from — 

China,  2078 
Corrosion-resistant  carbon  steel  flat  |>roducts  et 
al.  from — 

Australia,  18581 
Coumarin  from — 

China,  7751 
Cyanuric  acid  from — 

Japan,  28576 
Disposable  pocket  lighters  from — 

China,  4.36,  5899,  9008.  22359 

Thailand,  13956,  14263 
Ferrosilicon  from — 

Venezuela,  3194 
Ferrovanadium  and  nitrided  vanadium  from — 

Russian  Federation,  438.  10563,  27957 
Forged  steel  crankshafts  from — 

United  Kingdom,  22045 


Fresh  and  chilled  Atlantic  salmon  from — 

Norway,  11070 
Fresh  cut  flowers  from — 

Colombia,  22354,  30270 

Mexico,  19209 
Fresh  cut  roses  ftt)m — 

Colombia,  6980,  13958 

Ecuador,  7019,  13958 
Furfuryl  alcohol  from — 

China,  22544,  32302 

South  Africa,  22550,  32302 

Thailand,  22557 
Glycine  from — 

China.  2080,  5620,  16116 
Granular  polytetrafluoroethylene  resin  from — 

Italy,  19884 

Japan,  5622,  33188 
Gray  portland  cement  and  clinker  from — 

Japan.  24832 

Mexico,  26865 
Heavy  forged  hand  tools,  finished  or  unfinished, 
with  or  without  handles,  from — 

China,  19723 
Helical  spring  lock  washers  from — 

Mexico,  8638 

Russia.  8630 
High-tenacity  rayon  filament  yam  from — 

Gennany.  15897 
Honey  from — 

China.  14725,  17514,29824 
Hot-rolled  lead  and  bismuth  carbon  steel 
products  from — 

Germany,  7166 

United  Kingdom,  10061 
Industrial  belts  and  components  and  parts,  cured 
or  unctired,  from — 

Japan,  22561 
Internal  combustion  forklift  trucks  from — 

Japan,  30518 
Internal-combustion  industrial  forklift  trucks 
from — 

Japan,  21499 
Iron  construction  castings  from — 

Canada,  9009 
Large  power  transformers  from — 

France,  21499 
Light-walled  rectangular  pipe  and  tube  from — 

Mexico,  20963 
Magnesium,  pure  and  alloy,  from — 

China.  16437 

Russian  Federation.  7519.  16440 

Ukraine.  7519 
Magnesium,  pure,  from — 

China  et  al..  25691 

Ukraine.  16432 
Malleable  cast  iron  pipe  finings  from — 

Brazil.  9821 
Manganese  metal  from — 

China.  10065.  31282 
Manganese  sulfate  from — 

China.  26021 
New  shipper  adminisuative  review  request. 

27273 
Oil  country  tubular  goods  from — 

Argentina.  6503.  131 19.  335.39 

Austria.  6512.  3.3551 

Canada.  19883 

Italy.  6515.  33558 

Italy  et  al..  8632 

Japan.  6506.  33560 

Korea.  6507,  33561 

Mexico,  6510,  33567 

Spain,  6516,  33575 
Partial-extension  steel  drawer  slides  with  rollers 
from — 

China,  13120,29571 


International 

Pasta  from — 
Italy,  30268 
Turkey,  30268 
Polyethylene  terephthalate  film,  sheet  and  strip 
from — 
Japan,  4590,  32133 
Polyvinyl  alcohol  from — 

Japan  et  al.,  17053 
Porcelain-on-steel  cooking  ware  from — 

Mexico.  2378,  7521 
Professional  electrical  cutting  tools  from — 

Japan.  17056 
Racing  plates  (aluminum  honeshoes)  from — 

Canada,  16605 
Self-propelled  bituminous  paving  equipment, 
replacement  parts,  from — 
Canada.  19019 
Silicon  metal  from — 

Brazil,  14731 
Small  business  telephone  systems  and 
subassemblies  from — 
Korea,  22048 
Taiwan,  16606 
Small  diameter  circular  seamless  carbon  and 
alloy  steel,  standard,  line  and  pressure  pipe 
from — 
Argentina,  5348,  31953 
Argentina  et  al.,  9012 
Brazil,  5351,31960 
Germany,  5355,  31974 
Italy,  5358,  31981 
Solid  urea  from — 

German  Democratic  Republic,  21067 
Sparklers  from — 

China,  16605 
Stainless  steel  angle  from — 

Japan,  16608 
Stainless  steel  bar  from — 
Brazil  et  al.,  9661 
Spain,  2813,  11656 
Steel  wire  rope  from — 
Korea.  14421 
Mexico.  10831 
Tapered  roller  bearings  aixl  parts,  finished  and 
unfinished,  from — 
Japan,  6519,  22349 
Tapered  roller  bearings,  four  inches  or  less  in 
outside  diameter,  and  components,  from — 
Japan,  3624.  22349 
Uranium  from — 
Kazakhstan,  1.3699,  25692 
Kazakhstan  et  al.,  17515 
Welded  stainless  steel  pipe  from — 
Korea.  10064 
Antidumping  and  countervailing  duties: 
Administrative  review  requests.  2941.  3192. 
6524.8629.  12540.  1.3955.  17052.  19017. 
24831.  25885,  26482,  28575,  28576, 
29821,31447.32503 
Electrical  conductor  aluminum  redraw  rod 
firom — 
Venezuela.  20478 
Antidumping  duly  orders  and  findings;       " 
Determinations  not  to  revoke.  27720.  29823 
Intent  to  revoke,  6697,  1I07I,  16604,  20962 
Cheese  quota;  foreign  govemment  subsidies; 

Quarterly  update,  16619 
Countervailing  duties; 

Antifriction  bearings  (other  than  tapered  roller 
bearings)  and  parts  from — 
Singapore,  20671 
Apparel  from — 

Peni,  22049 
Ball  bearings  and  parts  from — 

Thailand,  22563,  28576 
Carbon  steel  butt-weld  pipe  fittings  from — 
India,  10564 
Israel.  10569 
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International 


Carbon 
Saudi 

Castor 
Brazil 

Ceramic 
Mex 

Circular 


s  teel  wire  rod  from — 
\rabia.  14733 
products  from — 
2Ct78 
tile  from — 

2738.  19021.26717 
welded  carbon  steel  pipes  and  tubes 


ol 


ICD 


froti — 


Thailand 
Cut  flovwprs 

Ecua 
Cut-to- 


Ecuad  >r. 


k  ngth  I 

Germj  ny 
Deformejd 

Peru. 
Disposable 

Thaila  tid 
Extrude( 

Mala>  s 
Ferrochrpme 

South 
Hot-roll^ 
pro  luct: 

Unite(  I 
Intent  la 
Iron 

India. 
Lamb 

New 
Leather 

Mexiio, 


-meial 


meat 


Small 
a 


IMI 


15901.30284.33791 
from — 
18582.  20964 
carbon  steel  plate  from — 
4592 
steel  concrete  reinforcing  bar  from— 
(900 

pocket  lighters  from — 
13961 
rubber  thread  from — 
,ia.  17515.  27080 

from — 
Africa.  7043 
lead  and  bismuth  carbon  steel 
is  from — 
Kingdom.  24833  » 

revoke.  5901 

castings  from — 
4592.  4596  , 

from — 
^aland.  11072.  27082 
hvearing  apparel  from — 
8221.  19023 
Oil  coui  try  tubular  goods  from  — 
Austr  a.  4600.  33534 
Italy.  19571.33577 
Orange  luice.  frozen  concentrated,  from — 

Brazi .  3836 
Pasta  fr  im — 
Italy.  30280 
Turk<  y,  30280 

diameter  circular  seamless  carbon  and 
steel,  standard,  line  and  pressure  pipe 


111  ly  : 
froTi — 


19571.31992 
I  lumber  from — 
CanajJa.  13698 

:  [nill  products  from — 
xi:o.  5166.  20965 
Linka.  2571.22049 
Thail  md.  20258 
Counterv^ling  duty  orders: 

;  not  to  revoke.  1662D.  20964. 
il9 
Injury  i  ivestigations.  right  to  request;  imports 
I  WTO  member  countries,  27963, 


Italy. 
Softwood  I 

Cana 
Textile 

Mexi 

Sri 


Determ  nations  i 
30) 


frcm 
32>42 
Intent  t  >  revoke.  16620.  33792 
Countervailing  duty  orders  and  suspended 

intent  to  revoke  or  terminate, 
11 
Export 
9011 


inve!  ligations: 
07  5 

tr^de  certificates  of  review,  2572,  3836, 
2735.  18582.  22050.  25199.  26719. 
280816.  300fe4.  31998 

cooperative  agreements;  availability. 


Grants  anp 
etc. 
Special  American  business  internship  training 
pr  )gram — 
Busi  less  executives  and  scientists  from  newly 
independent  states  of  former  Soviet 
Union.  20075 
Harmoni:  ed  System  of  tariff  classification; 
con^  ersion  for  antidumping  and 
coui  tervailing  duty  proceedings; 
Appari  1  from — 

Pea,  21068 
Cotton  sheeting  and  sateen  from — 
Pen,  21070 


'  Cotton  yam  from — 
Peru,  21071 
Textile  mill  products  from — 
Peru.  21072 
International  buyer  program;  domestic  trade  shows 

support.  30286 
Market  development  cooperator  program,  10353 
Meetings: 
Automotive  Parts  Advisory  Committee.  5361, 

■      19726.  31998 
Environmental  Technologies  Trade  Advisory 

Committee,  9324 
President's  Export  Council,  ^523,  16849,  17315, 

25200,25201,26026 
Textile  Exporters'  Forum,  19024 
North  American  Free  Trade  Agreement  (NAFTA); 
binational  panel  reviews: 
Apples  from — 

United  States.  10357,  19210 
Gray  portland  cement  and  cement  clinker 
from — 
Mexico,  32942 
Live  swine  from — ■ 

Canada,  31448 
Malt  beverages  from — 
United  States.  2942 
Polystyrene  and  impact  crystal  from — 

Germany  and  United  States.  2942 
Porcelain-on-steel  cookware  from — 
Mexico.  10065.  10066 
Scope  rulings;  list,  12196,  26871 
Trade  fair  certification  program  applications; 
international  trade  fairs  in  big  emerging 
markets,  3394 
Trade  fair  privatiaation;  private  sector  organization 
and  management  of  overseas  trade  fairs, 
17622 
United  States-Canada  free-ttade  agreement; 
binational  panel  reviews: 
Corrosion-resistant  carbon  steel  products  from-^ 

Canada,  25887 
Cut-to-length  carbon  steel  plate  from — 

Canada,  25888 
Hot-rolled  carbon  steel  plate,  etc.,  from —     • 

United  States,  1 8583 
Pipe  fittings,  etc..  from — 

United  States.  10573 
Softwood  lumber  products  from-^ 

Canada.  14733 
Solder  joint  pressure  pipe  fittings_,and  joint 
drainage,  etc..  from —  * 

United  Stales.  18583 
Uruguay  Round  Agreements  Act  (URAA): 
Revised  antidumping  questionnaire, 

conformance;  comments  request,  26026 
Watches  and  watch  moventents;  allocation  of 
duty-exemptions:  . 

Virgin  Islands,  12198 
Applications,  hearings,  determinations,  etc.: 
Beckman  Research  Institute  et  al.,  33189 
Energy  Department.  31285 
Energy  Department  et  al..  13699 
Geological  Survey,  2739 
Geological  Survey  et  al..  442 
Interior  Department  et  al..  15901 
Kansas  State  University,  22566 
Lamont-Doherty  Earth  Observatory  of  Columbia 

Universi.y.  20966 
Medical  College  of  Pennsylvania  et  al..  13701 
Miami  University  et  al.,  33190 
Mines  Bureau  et  al..  13700 
North  Carolina  State  University.  29826 
Ohio  State  University,  7167 
Pennsylvania  State  University  et  al.,  9662  . 
Purdue  University,  26720 
Rutgers,  17520 


San  Diego  University.  19572 

Scripps  Research  Institute  et  al.,  16618,  27722 

Simpson  College  et  al.,  20967 

Tulane  University  et  al.,  20967 

University  of — 

Cahfomia,  2739.  13700.  13701 

California.  Berkeley,  et  al.,  5165.  16618 

California  et  al..  31144 

California.  Irvine,  et  al.,  20968 

Chicago.  7167 

Colorado  at  Boulder  et  al..  1 3700 

Hawaii  et  al.,  5165 

Illinois  etal.  31143 

Massachusetts.  Dartmouth,  13701 

Pennsylvania  et  al..  29826 

Rhode  Island  et  al.,  24838 

Washington,  17056 

Washington  et  al.,  7167 

Wisconsin-Madisoh,  7940 
USEPA,  Central  Regional  Laboratory,  et  al., 

19571 
Wayne  State  University  et  al..  3394 
,  Yale  University  et  al.,  22566 

International  Trade  Commission 

RULES 

Practice  and  procedure: 
Import  trade;  complaints  alleging  unfair 

-  practices,  filing,  32442 
Uruguay  Round  Agreements  Act  (URAA): 
Conformance;  imports  sold  at  less  than  fair 
value  or  subsidized  exports  to  U.S.; 
domestic  industries  injury  investigations, 
18 
Implementation,  6 

PROPOSED  RULES 

Adjudicative  procedures: 
Investigations;  retention  and  use  of  confidential 
business  information  from  investigations  on 
unfair  practices  in  import  and  trade,  7723 
Practice  and  procedure: 
Federal  Register  notices  elimination  and 
documents  served  on  other  agencies 
reduction.  16082 
Freedom  of  Information  Act  and  Privacy  Act 

officers;  initial  denial  authority,  etc..  2685 1 
Import  trade;  complaints  alleging  unfair 

practices,  filing.  16087 
Import  trade  unfair  practices;  investigations  and 
related  proceedings;  voting  procedures, 
3785.  20463 
NOTICES 
Agency  information  collection  activities  under 

OMB  review.  19604.31164 
Import  investigations: 

Adminisu^tive  protective  orders — 

Breaches  investigation  summary,  24880 
Andean  Trade  Preference  Act;  effect  on  U.S. 
economy  and  Andean  drug  crop 
eradication.  27779 
Audible  alarm  devices  for  divers.  14960 
Audible  alarm  systems  for  divers,  31 164 
Bicycles  from — 

China,  18611,28165 
Canned  pineapple  fruit  from —  .  > 

Thailand,  6290,  28795 
Carbon  steel  butt-weld  pipe  fittings  from — 

France  et  al..  18611 
Caribbean  Basin  Economic  Recovery  Act; 
impact  on  U.S.  industries  and  consumers; 
annual  report.  27779 
Chemicals  and  chemical  products;  probable 
effect  of  certain  modifications  to  NAFTA 
rules  of  origin  pertaining  to  such  products, 
30099 
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Chile;  economic  effect  of  NAFTA  on  trade  with 

U.S.,  18851 
Circular  welded  non-alloy  steel  pipe  fhwn — 
Romania,  21828,  33428 
South  Africa,  21828.  33428 
Clog  style  articles  of  footwear,  27553 
Coumarin  from — 

China,  7581 
Curable  fluoroelastomer  compositions  and 

precursors.  7581,  15157 
Diltiazem  hydrochloride  and  diltiazem 
preparations,  9048.  17366.  30099 
Disposable  lighters  from — 
China.  6289.  8733,  14%1.  32338 
Thailand,  8733   14961.  21007 
Drawer  slides  from — 

China,  33227 
Economic  effects;  biannual  update  of  significant 

U.S.  import  restrainu,  2784 
Electrical  conductor  aluminum  redraw  rod 
from — 
Venezuela,  1 1 1 10 
Electrical  connectors  and  products  containing 

same,  25247,  28166,  32707 
Facsimile  machines  and  components,  10106, 

14002 
Ferrovanadium  and  nitrided  vanadium  from — 

Russia.  3873 
Fresh  cut  roses  from — 
Colombia.  14448 
Ecuador,  14448 
Fresh  winter  tomatoes,  16883,  20506,  25248 
Furfuryl  alcohol  from — 
China,  3874 
China  et  al.,  32339 
South  Africa,  3874 
Thailand,  27554,  31494 
GATT  Uruguay  Round  Agreements;  Customs 
rules  of  origin  international  harmonization, 
19605 
General  agreetnent  on  trade  in  services; 
examination  of  major  trading  partners' 
schedules  of  commitments,  6732 
Glycine  from — 
China.  14962 
Harmonized  Tariff  Schedule — 
GATT  Uruguay  Round  Agreentents;  Customs 
rules  of  origin  international 
harmonization.  32339 
Health  and  beauty  aids  and  identifying  marks, 

3875 
Honey  from — 

China,  19606 
Lamb  meat;  competitive  conditions  affecting 
U.S.  aiKl  foreign  lamb  industries,  93% 
Light-walled  rectangular  pipe  and  tube  from — 

Mexico.  18422,  28166 
Low-power  computer  hard  disk  drive  systems 

and  products  containing  same,  24885 
Magnesium  from — 

China  et  al..  26456 
Manganese  metal  from — 

China.  146 
Manganese  sulfate  from — 

China,  4923,  27555 
Memory  devices  with  increased  capacitance  and 

products  containing  same,  7068,  32341 
Microsphere  adhesives,  process  for  making 
same,  and  products  containing  same, 
including  self-slick  reposilionable  notes. 
2783.  4446,  9049,  12783,  17806,  28167 
Neodymium-iron-boron  magnets,  magnet  alloys, 

and  articles  containing  same,  12971 
Oil  country  tubular  goods  from — 

Argentina,  15941 
,    Argentina  et  al.,  10107,  32708,  33226 
Italy.  2983 


Pasta  from — 

Italy  et  al..  26899 
Polyvinyl  alcohol  from — 

China  etal.,  14448,  21829 
Portable  on-car  disc  brake  lathes  and 

components,  3875 
Rechargeable  nickel  metal  hydride  anode 
materials  and  batteries,  and  products 
conuining  same,  3876,  7789,  8734.  12783 
Recombinantly  produced  human  growth 

hormones,  1793,  4923 
Saccharin  from — 

China,  147 
Salinomycin  biomass  and  preparations 

containing  same,  7069.  14449,  27556 
Seamless  carbon  and  alloy  standard,  line,  and 
pressure  steel  pipe  from — 
Argentina  et  al.,  1 1 1 10 
Italy,  2984.  32709 
Stainless  steel  angle  from — 

Japan.  16161,26457 
Stainless  steel  bar  from — 
Brazil  et  al.,  9396 
Italy,  6291 
U.S.-Africa  trade  flows  and  effects  of  Uruguay 
Round  Agreements  and  U.S.  trade  and 
development  policy,  24884,  33227 
U.S.  environmental  technology  industries  air 
pollution  prevention  and  control;  global 
competitiveness.  19607 
Variable  speed  wind  turbines  and  components, 
28167 
Meetings;  Sunshine  Act,  2427,  2812.  3031,  10898, 
13513,  14330,  16919,  18170,  18665.  18666, 
20556,  28018.  28437,  30334.  30921 
Worid  Customs  Organization,  Harmonized 
System;  request  for  proposals,  10108 

Interstate  Commerce  Commission 

RULES 

Contracts  and  exemptions: 
Rail  general  exemption  authority —  ' 

Ferrous  recyclables,  26839 
Motor  carriers: 

Single  State  insurance  registration,  3001 1 
Motor  carriers  arid  freight  forwarders: 
Surety  bonds,  trust  fund  agreements,  insurance 
certificates,  and  cancellations;  electronic 
filing.  16808 
Practice  and  procedure: 
Licensing  and  related  services;  user  fees; 

correction.  4477 
Negotiated  Rates  Act  of  1993;  section  4 

implententation,  2543 
Nonrail  licensing  procedures — 
Application  forms  and  coriesponding 

regulations;  revised  form  availability. 
22303 
Railroad  abandonments;  surveying  benchmarks 
protection;  rulemaking  petition,  32277 
Tariffs  aiKl  schedules: 

Electronic  tariff  filing.  13077 

PROPOSED  RULES 

Practice  and  procedure: 
Rail  acquisitions,  mergers,  and  consolidations; 

new  procedures.  5890 
Rail  exemption  revocation  proceedings.  22035 
Single  State  insurance  registration;  withdrawn, 
4397 
Regulatory  agenda,  24354 
Rulemaking  petitions: 
Interiining  restrictions  between  common  and 
contract  motor  carriers,  2069 

NOTICES 

Compliance  procedures;  policy  statement,  32562 
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Interstate 


Environmental  statements;  availability,  etc.; 
Bessemer  &  Lake  Erie  Railroad  Co.  et  al.. 

19607 
Chicago  &  North  Western  Railway  Co.  «  al., 

21829 
Dallas  Area  Rapid  Transit  et  al..  29712 
Illinois  Central  Railroad  Co.  et  al.,  IS  158 
Louisiana  Southern  Railway  Co.  et  al.,  1793 
Missouri  Pacific  Railroad  Co.  et  al..  12972 
Norfolk  &  Western  Railway  Co.  et  al.,  3258 
Norfolk  Southern  Railway  Co.  el  al..  9397 
Meetings;  Sunshine  Act.  3699.  4234,  13778, 

17851.21588.32213 
Motor  carriers: 

Agricultural  cooperative  transportation  filing 

notices.  8060.  22407 
Compensated  intercorporate  hauling  operations. 
2157.  5435.  8060.  15788.  16664.  19957. 
25738.  26900.  27988 
Control  exemptions — 

Pcnske  Dedicated  Logistics  Corp..  19082 
Declaratory  order  petitions — 
Anacomp.  Inc..  et  al..  30100 
Rail  carriers: 
Cost  of  capital;  railroad  industry's  aruiual  rale 

proceeding,  32024 
Cost  ratio  for  recyclables;  determination,  7789 
Cost  recovery  percentage,  1 1995 
Cost  recovery  procedures — 

Adjustment  factor.  10406,  15304.  33429 
State  intrastate  rail  rate  authority — 
Alabama.  .30317 
Arkansas.  16664 
Georgia.  21554 
Mississippi,  9049,  12784 
Waybill  dau;  release  for  use,  12250,  12976. 
19084,  19411 
Railroad  operation,  acquisition,  construction,  etc.: 
Blue  Mounuin  Railroad.  Inc..  9696 
Buriington  Northern.  Inc..  et  al..  7790.  12973. 

29864 
Buriington  Northern  Railroad  Co..  2784.  12571 
CAGY  Industries.  Inc..  11112 
Caldwell  County  Economic  Development 

Commission.  8413 
California  Northern  Railroad  Co.  Ltd. 

Partnership.  25929 
Canadian  American  Railroad  Co..  1 794 
Canadian  National  Railway  Co..  3877 
Cen-Tex  Rail  Link  Ltd.  et  al.,  32562 
Central  Oregon  &  Pacific  Railroad.  Inc..  3879 
Chicago  &  North  Western  Railway  Co..  15161. 

33846 
Chicago  &  North  Western  Railway  Co.  et  al.. 

21216 
Chicago  SouthShore  &  South  Bend  Railroad, 

4637.8251  ' 

Consolidated  Rail  Corp..  2401.  10406,  21553 
Corman.  Richard  J..  4190 
CP  Rail  System.  13170 
CSX  Transportation.  Inc.,  28168 
Dallas  Area  Rapid  Transit.  1 4777 
Eastern  Idaho  Railroad,  Inc.,  27989 
Eastern  Maine  Railway  Co..  1 794.  2401 
Escanaba  &  Lake  Superior  Railroad  Co..  10406 
Everett  Railroad  Co..  18423 
Fieldcrest  Cannon.  Inc..  et  al..  2402 
Georgia  &  Florida  Railroad  Co.,  Inc..  22407 
Georgia  Transportation  Department.  1 257 1 , 

13171 
Glenwood  &  Southem  Railroad  Co..  31494 
Grainbelt  Corp..  27780 
Hampton  Railway.  Inc..  33847 
Hartwell  Railroad  Co..  16664.  16665 
Hollidaysburg  &  Roaring  Spring  Railroad  Co.. 
18423 


57 


InterstaU 

Houston  llighting  &  Power  Co.,  27781 
Indiana  &i  Ohio  Central  Railroad  Co..  Inc.. 

1430P 
Iowa  Intestate  Railroad.  Ltd.,  33847 
Iowa  Powfcr,  Inc..  et  al.,  2402 
Iron  Road  Railways  Inc.  et  al.,  7070 
Kansas  C|ty  Southern  Railway  Co.,  31494 
Keokuk  Junction  Railway,  27782 
Kulmer,  Morris  H.,  et  al.,  4I9I 
Maryland  &  Delaware  Railroad  Co.,  4191 
METRA,  10407 

Metro  North  Commuter  Railroad  Co.,  3879 
Mid  Atlantic  Railroad  Co.,  Inc.,  7792 
Minnesota  Central  Railroad  Co.,  1793 
Mississippi- Alabama  Railroad  Authority,  1 1 1 12 
icific  Railroad  Co.,  7071 
mthem  Railway  Co.,  4190,  17807, 


^]evada  Railroad  Co.,  10407 
Mevada  Railroad  Corp.,  12251.  12975 
hio  &  Western  Railway,  L.L.C., 


Missouri 
Norfolk 

321 
Northern 
Northern 
Northern 

301 
Ohio  &  llennsylvania  Railroad  Co.,  31322 
Omaha  piiblic  Power  District,  21830 
Pioneer  Kailcorp.  1 793 

nvate  Industry  Council,  Inc.,  et  al., 

|ian  Railroad  Co7Cleveland  Line,  4190 

,  L.P.  et  al.,  4191 
Inc..  3880 
inc.,  etal.,  19771 
RedmonU  Railway  Co.,  Inc.,  11112 
Robey.  Richard  D.,  31322 
Scagravek.  Whiteface  &  Lubbock  Railroad  Co., 

27743 
Smoky  I^ill  Railway  &  Historical  Society.  Inc 

1 

Southemi  Pacific  Transportation  Co.  et  al.,  4192 
Southwe*iem  Public  Service  Co.  et  al.,  27784 
SpringfiOd  Terminal  Railway  Co..  15305 
Summit  ^'iew  Corp.,  31323 
Toledo,  'eoria  &  Western  Railway  Corp.,  7071 
Union  C)unty  Industrial  Railroad  Co.,  19772 
Union  Picific  Corp.  et  al.,  21216 
V&S  Ra  Iway,  Inc.,  4192 
Western  Fuels  Service  Corp.,  27785 
Western  Kentucky  Railway,  L.L.C.,  4193 
WFEC  I  ailroad  Co..  10870 
Wiscons  n  Central  Ltd..  25248 
Wiscons  n  Central  Ltd.  et  al.,  21007 
Railroad  u  rvices  abandonment; 
Atchisoi ,  Topeka  &  Santa  Fe  Railway  Co., 

75S2 
Austin  i :  Northwestern  Railroad,  26901 
Bath  &  Hammondsport  Railroad  Co.,  12784 
BessenH  r  &  Lake  Erie  Railroad  Co.,  17088 
Boston  ,i  Maine  Corp..  10610.  27989 
Buriingtm  Northern  Railroad  Co.,  15158-15160, 
Central  )f  Georgia  Railway  Co.,  17806 
Chaparrd  Railroad  Co..  Inc.,  15583 
Chicago  &  North  Western  Railway  Co.,  19082. 

19(83.  19409.  19957 
Consolidated  Rail  Corp.,  10871,  18612,  24649 
Coopen  lown  &  Charlotte  Valley  Railway  Corp. 

30;  83 
Crystal  Tity  Railroad.  Inc..  et  al..  30583 
CSX  Tr  mspcrtation.  Inc..  5436.  7792.  9697. 
12' '83.  14962.  20506.  20749.  22585. 
27: 128.  27989 
Dallas  i  irea  Rapid  Transit.  26739 
Danbuf  Terminal  Railroad  Co..  17368 
Duluth.  Missabe  &  Iron  Range  Railway  Co.. 

62  >  1.9.397.  12034 
Fox  Va  ley  &  Western  Ltd..  .30102 
Houstoi  I  Belt  &  Terminal  Railway  Co..  25249 
Huron  .  It  Eastern  Railway  Co..  Inc..  9858 
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Illinois  Central  Railroad  Co..  7213.  12250. 

28626 
Kelley's  Creek  &  Northwestern  Railroad  Co., 

2402 
Lakeside  Transportation  Co.,  15583 
Lone  Star  Railroad.  Inc.,  et  al..  30584 
Missouri  Pacific  Railroad  Co..  3303.  9398. 

11995 
Norfolk  &  Western  Railway  Co.,  17367 
Norfolk  Southern  Railway  Co.,  5698,  9858, 

18142,  18424,  19083 
Otter  Tail  Valley  Railroad  Co.,  Inc.,  15788 
San  Bernardino  Associated  Governments,  1 4963 
San  Joaquin  Valley  Railroad  Co.,  22585 
Southern  Pacific  TransporUtion  Co.,  2403, 

10407,  12784,  14777 
Tulare  Valley  Railroad  Co.,  7792 
Union  Pacific  Railroad  Co.,  32710 
Willamette  Valley  Railway  Co.,  14778 
Winchester  &  Western  Railroad  Co.,  5208 
Wisconsin  &  Michig^  Railway  Co..  22408 
Wisconsin  &  Southern  Railroad  Co.,  19410 
Wyoming  &  Colorado  Railroad  Co.,  Inc.,  26901 
Securities  exemption: 

Union  Pacific  Corp.,  17807 

Joint  Board  for  Enrollment  of 
Actuaries 

NOTICES 

Meetings; 
Actuarial  Examinations  Advisory  Committee, 
1 1679,  26739 

Judicial  Conference  of  the  United 
States 

NOTICES 

Judicial  Advisory  Committee  on  Long  Range 
Planning; 
Federal  Courts  long  range  plan;  Conference 
actions,  303 1 7 
Meetings: 
Judicial  Conference  Advisory  Committee  on — 
Appellate  Procedure  Rules,  15584 
Bankruptcy  Procedure  Rules.  9859 
Civil  Procedure  Rules,  1795,  15584 
Evidence  Procedure  Rules,  1795,  15584 

a 

Justice  Department 

See  Antitrust  Division 

See  Drug  Enforcement  Administration 

See  Federal  Bureau  of  Investigation 

See  Federal  Prison  Industries 

See  Foreign  Claims  Settlement  Commission 

See  Immigration  and  Naturalization  Service 

See  Justice  Programs  Office 

See  Juvenile  Justice  and  Delinquency  Prevention 

Office 
See  National  Institute  of  Corrections 
See  National  Institute  of  Justice 
See  Parole  Commission 
See  Prisons  Bureau 
See  Victims  of  Crime  Office 

RULES 

Acquisition  regulations; 
Contracting  authority  and  responsibilities,  and 
career  development.  1 6065 
Americans  with  Disabilities  Act; 
Nondiscrimination  on  basis  of  disability — 
Public  accomnwdations  and  commercial 
facilities:  CFR  correction,  .3080,  5461 
Debamwnt  and  suspension  (nonprocurement). 

33037,  33051 
Executive  Office  for  Immigration  Review: 
Citizenship  requiiement  for  employment,  29467 


Deportation  or  exclusion  orders,  stipulated 
requests:  telephonic  video  teleconferenced 
hearings,  26351 
Federal  officers  and  employees,  protective 
coverage  under  Federal  criminal  law; 
Federal  administrative  law  judges  and  Workers' 
Compensation  Programs  Office  employees. 
7446 
Formula  grants; 
Juvenile  Justice  and  Delinquency  Prevention 
Office.  13330,  19847 
Grants; 
Combat  violence  against  women  program, 

19474 
Juvenile  Justice  and  Delinquency  Prevention 
Office- 
Formula  grants,  28440 
Grants  and  cooperative  agreements  to  State  and 
local  governments;  uniform  administrative 
requirements  (OMB  A- 102) 
Simplified  acquisition  dollar  threshold  increase, 
19638.  19642 
Inmate  grievance  procedures  standards.  13902 
Juvenile  Justice  and  Delinquency  Prevention 

Office;  formula  grants.  133.30,  19847 
Organization,  functions,  and  authority  delegations; 
Chiefs.  Civil  Trial  Sections,  et  al.,  31244 
Community  Oriented  Policing  Services  Office, 

895i 
Deputy  Attomey  General,  9777 
Executive  Office  for  Immigration  Review. 
Immigration  Appeals  Board  expansion, 
etc..  29469 
Federal  Bureau  of  Investigation;  general 

functions,  1 1906 
United  Sutes  Attorneys;  civil  claims  settlement 
authority,  15674,  17456 
Privacy  Act;  implementation,  30467 
Production  or  disclosure  of  material  or 
information; 
Federal  Bureau  of  Investigation  identification 
records;  production  fee  increase,  38 
Violent  Crime  Control  and  Law  Enforcenvnt  Act; 
implementation; 
Drug  courts;  violent  offenders  exclusion.  32104 

PROPOSED  RULES 

Executive  Office  for  Immigration  Review: 
Motions  and  appeals  in  immigration 
proceedings,  24573 
Grants; 
Combat  violence  against  women  program,  3303 
Correction,  4393 
Privacy  Act; 

Systems  of  records,  19871 
Privacy  Act;  implenientation,  18784,  27933 
Regulatory  agenda,  23480 
Violent  Crime  Control  and  Law  Enforcement  Act; 
implementation;    - 
Drug  courts;  violent  offenders  exclusion,  5152 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  1795.  2612.  3880,  4194.  4638, 
9398,9399.  10111,  11113,  15584,  15585. 
16162.  16884-16886.  17088.  17089.  17369. 
1941 1.  201 15-201 18.  20752.  21554.  21830. 
25739-25742.  27556.  29864.  30102,  30584, 
31323,  32025,  32026,  33228-33231,  33429 
Americans  with  Disabilities  Act;  barrier  free 
design  regulations  certifications: 
Washington.  2986.  16887 
Committees;  establishment,  renewal,  termination, 
etc.: 
Violence  Against  Women  Advisory  Council. 
.32166 
Grants  and  cooperative  agreements:  availability, 
etc.; 
Alien  unaccompanied  minors  shelter  care 
program,  1796 


Americans  with  Disabilities  Act;  technical 

assistance  program,  28484 
COPS  Accelerated  Hiring,  Education  and 

Deployment  and  COPS  Funding 

Accelerated  for  Smaller  Towns  programs, 

3648,  19772 
COPS  Making  Officer  Redeployment  Effective 

program,  2985 
COPS  universal  hiring  program.  32166 
Immigration  related  employment  discrimination; 

public  education  program.  1 3 1 72 
Troops  to  COPS  program.  25249 
Jacob  Weiterling  Crimes  Against  Children  and 
Sexually  Violent  Offetider  Registration  Act; 
proposed  implementation  guidelines,  18613 
Meetings; 
Violence  Against  Women  Advisory  Council, 

32167 
Pollution  control;  consent  judgments: 
Abbott  Laboratories  et  al..  26457 
ACF  Industries.  Inc..  26740 
Adflex  Corp.  et  al.,  10408 
Agrico  Chemical  Co.  et  al..  32167.  33847 
Akron,  OH,  31495 

Alaskan  Battery  Enterprises,  Inc..  5209 
Allied-Signal.  Inc..  et  al.,  11113 
American  National  Petroleum  Co.  et  al.,  4446 
Arrowhead  Refining  Co.  et  al.,  14963 
ASARCO  Inc.,  1800 
Azrael,  Edward,  et  al.,  19772,  22075 
Barsotti's  Inc.,  27786 
Bayard  Mining  Corp.  et  al.,  18852 
Bay  Area  Battery,  Inc.,  1801 
Beazer  East,  Inc.,  8735 
Big  Four  Metals,  Inc.,  31495 
Blackbird  Mining  Co.  et  al.,  1802,  25250 
Blue  Diamond  Growers,  15308 
Borden,  Inc.,  6292 
Bostic,  et  al..  9859 
Brentwood  Industries.  Inc..  18424 
Broderick  Investment  Co.  et  al..  27990 
Brodhead.  KY.  et  al..  1802 
Buriington  Northern  Railroad  Co..  19773 
Cape  Fear  Community  College  et  al..  1 1679 
Caribbean  Petroleum  Corp..  5209 
Carl  Subler  Trucking.  Inc..  et  al..  18612 
Celestin,  Catherine,  et  al.,  7583 
Champion  International  Corp.,  14963 
Chemical  Sales  Co.  et  al.,  18424 
Chico  Dairy  Co.  et  al.,  26458 
Citizens  Utilities  Co.  of  Illinois,  7583 
Colenuui  Trucking,  Inc.,  et  al..  19773 
Consolidated  Rail  Corp..  33429 
Consolidation  Edison  Co.  et  al..  9050 
Container  Corp.  of  America.  6292   , 
Copper  Range  Co..  9050 
Comell-Dubilier  Electronics,  Inc.,  et  al.,  3655 
District  of  Columbia,  7583 
Eagle-Picher  Industries,  Inc.,  17573 
Essex  and  Union  Counties,  NJ,  et  al.,  7584 
Excel  Corp.,  30591 
Ford  Motor  Co.,  3654 
Fort  Morgan,  CO,  17574 
GATX  Corp.  et  al.,  29865 
Grand  Trunk  Western  Railroad  Co.,  31 165 
Gulf  Chemical  &  Meullurgical  Corp.,  1802 
Henkel  Corp..  9050 
Hercules  et  al..  20760 

Insulation  &  Environmental  Services.  Inc.,  et 
'     al.,  29712 
J.B.  Waste  Oil,  Inc.,  26458 
J.F.  Shea,  Inc.,  1803 
James  River  Paper  Co.,  27786 
■   Kanter  Cars,  Inc.,  27329 
Ketchikan  Pulp  Co..  26458 
Kodiak  Reduction,  Inc.,  et  al..  7584 


Lafarge  et  al.,  4924,  14964 
Levine,  Michael  J.,  et  al.,  6293 
Lipari,  Nick,  9051 
Masonite  Corp..  5209 
Massachusetts.  Executive  Office  for 

Administration  and  Finance,  et  al..  6732 
Metropolitan  Dade  County  ei  al.,  21217 
Minnesota  Mining  &  Manufacturing  Co.,  15308 
Missouri  Electric  Works,  Inc.,  et  al.,  14305 
Monterey  Park,  CA,  et  al.,  3881 
Mundet-Hermetite,  Inc.,  13450 
Naico  Chemical  Co.  et  al.,  2613,  9859 
New  Bedford,  MA,  14304 
Niedermeyer,  Edward  Cyril,  29713 
North  Olmsted,  OH,  et  al.,  29713 
Nu-West  Industries,  Inc.,  32168 
Payne  &  Dolan.  Inc.,  4924 
Pierce,  18853 

Punzelt,  Philip  M.,  Jr.,  et  al.,  25251 
Riehl,  Ralph,  et  al.,  3655 
Rocky  Ford  Storage,  Inc.,  et  al.,  13733 
Scovill,  Inc.,  14964 
Seymour  Recycling  Corp.  et  al.,  4925 
Shenango  Inc.  et  al.,  16503,  16507 
Silver  Bow  Water,  Inc.  et  al.,  22075 
Slagle,  32168 
Smuggler-Durant  Mining  Corp.  et  al..  13451. 

33430 
Southern  Foundry  Supply.  Inc..  et  al..  19773 
Spiegelberg,  James  H.,  33430 
Taylor  Lumber  &  Treating,  Inc.,  9860 
Thomas,  Kenneth  L.,  et  al.,  18425 
Thomas  Solvent  et  al.,  1 7369 
Titusville,  Fl,  et  al.,  2985 
Union  Pacific  Railroad  Co.  et  al.,  18426 
Valentine,  Dale,  et  al.,  31 165 
Witco  Corp.  et  al.,  19774 
Privacy  Act: 
Computer  matching  programs,  5436 
Systems  of  records,  6733.  18853,  19774.  19958, 

27990 

Justice  Programs  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.; 
Inmate  survey;  State  correctional  facilities; 
sampling,  data  gathering,  and  data 
processing  services,  25742 
Program  plans  (FY  1995),  21852 

Juvenile  Justice  and  Delinquency 
Prevention  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Challenge  grants  program;  guidelines.  6553, 

24886 
Comprehensive  program  (FY  95).  2784 
DelinqueiKy  prevention  program.  8810 
Formula  grants;  non|>articipating  State 
programs — 
Kentucky.  16669 
Wyoming.  16665 
Missing  and  exploited  children's  program.  1970 
Meetings; 
Coalition  for  Juvenile  Justice.  10468 
Coordinating  Council,  5437,  27204 

Labor  Department 

See  Employment  aiKl  Training  Administration 
See  Employment  Standards  Administration 
See  Federal  Contract  Compliance  Programs  Office 
See  Labor-Management  Standards  Office 


Labor 

See  Labor  Statistics  Bureau 

See  Mine  Safety  and  Health  Administration 

See  Occupational  Safety  and  Health 

Administration 
See  Pension  and  Welfare  BetKfits  Administration 
See  Veterans  Employment  and  Training.  Office 

of  Assistant  Secretary 
See  Wage  and  Hour  Division 

RULES 

Administrative  claims  against  Govemmeni 

regulations;  revision,  19658 
Administrative  Law  Judges  Office  proceedings: 

Filing  and  service  requirements.  26970 
Debarment  and  suspension  (nonprocurement), 

33037,  33052 
Federal  contracting  agencies  obligations; 

permanent  replacement  of  lawfully  striking 

employees,  27856 
Grants  and  cooperative  agreements  to  State  and 

local  governments;  uniform  administrative 

requirements  (OMB  A- 102) 
Simplified  acquisition  dollar  threshold  increase. 
19638.  19643 
Senior  community  service  employment  program. 

26574 

PROPOSED  RULES 

Federal  contracting  agencies  obligations; 

permanent  replacement  of  lawfully  striking 

employees.  16354 
Federal  Transit  law  guidelines.  34072 
Regulatory  agenda.  23536 

NCnCES 

Adjustment  assistance: 

EVI  Highland  et  al..  32345 
Agency  information  collection  activities  under 
OMB  review,  7585,  12976,  14450,  15589, 
16505,  16677.  17807,  19412,  19464,  19780. 
19959.  20282.  21830.  2241 1.  24651.  24896. 
25744.  29865.  31735,  32.341,  3271 1.  .33435, 
34297 
Committees;  establishment,  renewal,  termination, 
etc.: 
School-To-Work  Opportunities  Advisory 
Council,  32713 
Consumer  price  index;  U.S.  city  average,  5947, 

6296 
Glass  Ceiling  Commission: 

Frances  Perkins/Elizabeth  Dole  National  Award 
for  Diversity  and  Excellence  in  American 
Executive  Management;  application 
procedure,  ,  12978,  19780 
19780 
Grants  and  cooperative  agreements;  availability, 
etc.; 
Women  In  Apprenticeship  and  Nontraditional 
Occupations  Act — 
Demonstration  program.  25108 
Meetings: 
Child  labor  practices  throughout  world; 

hearings.  17089 
ExcelleiKre  in  State  and  Local  Government 
through  Labor-Management  Cooperation 
Task  Force.  9700.  19781.  27991.  32343 
Family  and  Medical  Leave  Commission.  7587. 

31168 
Glass  Ceiling  Commission.  2403.  3270.  3881. 

5700.  7587.  10409.  27791.  3.3434 
Trade  Negotiations  and  Trade  Policy  Labor 
Advisory  Conmtittec.  479.  6555.  16678. 
19960.  27123 
North  American  Agreement  on  Labor  Cooperation; 
submission  acceptance  for  review: 
International  Labor  Rights  Education  and 
Research  Fund  et  al.;  partial  withdrawal. 
2988.  6555 
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Labor 

Oganizati<|i,  functions,  and  authority  delegations: 
Assistant  Secittary  for  Employment  Standards 

et  ai..  3655 
Assistant  Sectetaiy  for  the  American 
Workplace,  13602 
Privacy  Act:  • 

Systems  of  records,  24897,  3 1 495 
Senior  Exetulive  Service: 

Performance  Review  Board;  membership,  9700 
Women's  lureau: 
Family  aid  Medical  Leave  Commission; 
hewing.  19307 

Labor-Management  Standards  Office 

PROPOSBD  RULES 

Labor-management  standards: 

Union  office  candidacy  elibility  requirements, 
26^8 

Labor  SJtatistics  Bureau 

/lOTICl 

Meetings: 
Business 

18( 


Research  Advisory  Council,  13175, 

18.21222 


Labor  Riesearch  Advisory  Council,  20765 
Land  Management  Bureau 

RULES 

Land  resoi  irce  management: 
Disposilion;  sales — 
Fedei  illy-owned  mineral  interests 

(  onveyance;  procedures  streamlining  and 
( larification,  12710 
Public  Ian  1  orders: 

Alaska.  2539,  3098.  3356.  10029,  1 1633, 

12187,  15248,  19526 
Arizow,  1 1633,  18777,  22535,  24560 
Califon  ia.  2030,  3555,  5321,  12887,  16383. 

19  >25.  28541 
Coloraco,  11045,  11046,  18778.  21984 
Idaho.    6585 
Nevada   18030.25149 
New  Mexico.  8571.  13915.  28541,  28731 
Oregon    12886,20240 
Utah,  8J56.  16384,24792 
Washirgton.  18777 
Wyomiig.  12592.  16584.  28540 
Range  management: 
Grazin)   administration,  9894 

PROPOSED  RULES 


Coal  management: 
Coal  mining 


ap  [>lii 
eti 
res<  urce  i 


use 

Minerals 
Oil  an(  I 
Hea'  7 


Recreaiiqn 
Ukiah 


NOTICIS 

Agency 


...„  operations;  logical  mining  units; 
ication  procedures;  approval  criteria, 
.  10533 
Land  resdurce  management: 

Permit: .  leases,  and  trespass;  land  use 

ai  thonzations.  pjrocessing  and  monitoring; 
occupancy,  development,  unauthorized 
and  cost  reimbursement  7878 
management: 
gas  leasing — 

y  oil;  development  promotion  and 
royalty  reduction.  16424.  18081,  31663 
Onsjiore  oil  and  gas  geophysical  exploration; 
processing  fees  and  Federal  land  use 
guidelines.  31935 
n  management  restrictions,  etc.: 
District.  CA;  supplemental  shooting 
n  gulations.  7743 


i  nformation  collection  activities  under 
OM  3  review.  7575.  12967.  19760,  19955, 

271  8,  28427 


Alaska  Native  claims  selection: 
Bethel  Native  Corp.,  28624 
Cape  Fox  Corp.,  27985 
Chugach  Alaska  Corp.,  8413,  1040Z  10606, 

14958,  19760,  26045,  27325 
Cook  Inlet  Region,  Inc.,  19078 
Kikiktagruk  Inupiat  Corp.,  32335 
Kootznoowoo.  Inc..  10103,  18141 
Old  Harbor  Native  Corp..  2 1 55 1 
Shaktoolik  Native  Corp..  24874  , 

Shishmaief  Native  Corp..  8250 
St.  Michael  Native  Corp.,  33840 
Wales  Native  Corp..  33840 
Classirication  of  public  lands: 

California.  28164 
Closure  of  public  lands: 
Arizona.  16499 

California.  5205.  16658,  27775 
Colorado,  5205,  19602.  26452,  27775.  31351 
Idaho,  4442 

Nevada.  14447.  19760.  27545,  29703.  32704 
New  Mexico,  2782 
Oregon,  4921,  19077 
Washington,  14775,  19077 
Coalbed  methane  ownership;  affected  States;  list, 

7576 
Coal  leases,  exploration  licenses,  etc.: 

Colorado.  11675.  15296,  18142,  19079,  26733, 
32704  ' 

Montana,  26452,  30092 
Utah,  8728,  18607,  30578,  32559 
Wyoming,  12249.  27545.  27546,  28792,  31351, 
32021 
Committees;  establishment,  renewal,  termination, 
etc.: 
Gila  Box  Riparian  National  Conservation  Area 

Advisory  Committee,  14446 
Resource  Advisory  Councils.  26895 
Environmental  statements;  availability,  etc.: 
Acata  Resource  Area.  CA.  22071 
Alturas  345  kilovolt  transmission  line  project, 

CA  and  NV,  12967,  22070 
Anadromous  fish-producing  watersheds  in 

eastern  Oregon  et  al.,  1 1655 
Antelope  Coal  Co.,  WY;  coal  lease  application, 

17569 
Areata  Resource  Area.  CA,  3257 
Battle  Mountain  Gold  Company  Phoenix  project 

plan,  NV.  7783 
Bennett  Hills  draft  and  Jarbridge  resource 

management  plans.  ID.  7784 
California  Desert  Conservation  Area.  CA.  29703 
Carbon  and  Sweetwater  Counties.  WY.  41 83 
Continental  Divide  Naniral  Gas  Project.  WY. 

13163 
Diamond  Mountain  and  Book  Cliffs  Resource 

Areas.  UT.  7210 
Dixie  Resource  Area.  UT.  29704 
Expanded  Moxa  Arch  Area.  WY:  natural  gas 

development  project,  WY,  19955 
Fontenelle  natural  gas  infill  drilling  projects, 

WY,  19079 
Fremont  County,  WY;  Jackpot  Mine  project, 

32336 
Glade  Run  Trail  System  special  management 
area,  NM;  off-highway  vehicle 
designations.  9044 
Grand  Junction  Disuict.  CO;  replacement  raw 

water  pipeline  in  western  Colorado.  1 3730 
Imperial  Project.  CA;  gold  mining/processing 

operation.  15579 
Jackson  District.  MS;  planning  analysis,  17569 
Lake  County,  OR;  perlite  mining  operation, 

6728 
La  Paz  County.  AZ;  Regional  Landfill 
expansion  project.  14000 


-Mid-American  Pipeline  Co.  Four  Corners  Loop 

project.  NM.  28164 
Miramar  Gold  Corp..  Lyon  County.  NV.  16156 
Mule  Canyon.  NV;  project  mining  plan,  24647 
OwyheeCounty,  ID.  20112 
Phoenix  Resource  Area.  AZ.  21215 
Placer  Dome  U.S.  Bald  Mountain  mine 

expansion  project.  NV.  19603 
Riverside  County,  CA;  Eagle  Mountain  mine 

site,  25243 
Riverside  County,  CA:  Eagle  Mountain  mine 

site,  31321 
San  Juan  Resource  Management  Area.  UT, 

9044 
Scattered  Tracts  Management  Area,  CA.  9045 
South  Dakou  Resource  Area.  SD,  et  al..  17569 
Texaco's  Stagecoach  Draw  Unit.  WY.  12968, 

32336 
Tohono  O'odham  Nation,  Papago  Indian 
Reservation,  AZ;  Cyprus  Tohono  Corp. 
mine  expansion.  20737.  25926 
White  River  Resource  Area.  ■CO,  10104 
Wyoming  Wind  Energy  Project.  WY.  3256, 
11108 
Federal  wildland  fire  management  policy  and 
program  review,  95 
Report  publication  delay.  25688  " 

Gilsonite  leases,  exploration  licenses,  etc.: 

Utah.  4184 
Management  framework  plans,  etc.: 
Nevada,  5694,  9695,  19761 
New  Mexico,  24875  .'    .    ' 

Oregon,  24874 
Meetings: 
Gila  Box  Riparian  National  Con^ation  Area 

Advisory  Committee,  29704*i 
Southeast  New  Mexico  Playa  Lakes 
Coordinating  Committee,  26733 
Uinta  Southwestern  Utah  Regional  Coal  Team, 
24647 
Memorandums  of  understanding: 
Animal  and  Plant  Health  Inspection  Service; 
animal  damage  management.  26045 
Motor  vehicle  use  restrictions: 
California.  14001.32559 
Colorado,  7784 
New  Mexico.  15785.  33840 
Oregon,  4443,  27775,  33840 
Oil  and  gas  leases: 
California,  26733 
Colorado,  20738,  32560 
Louisiana,  25245 
New  Mexico,  22071,  33841 
Utah,  11676 

Wyoming,  4184,  15297,  26734,  27776,  28793. 
29705 
Opening  of  public  lands: 
Arizona.  9045,  26896     . 
Califomia,  33427 
Idaho,  4185,  9046 
Montana,  13164 
Nevada,  19280 
Oregon,  16499 
Washington,  15579 
Organization,  functions,  and  authority  delegations: 
Idaho  Falls  office,  etc.;  office  relocation.  14447 
Las  Vegas  District  Office,  NV;  mailing  address 
change.  30578 
Pipeline  right-of-way  applications: 

New  Mexico.  3434.  22072 
Realty  actions;  sales,  leases,  etc.: 
Alaska.  10606 

Arizona,  3257.  8728,  9046,  9047.  9393,  10105, 
10402,  17795.  18849.  26734,  27985, 
31321,31488 
Califomia.  5205.  10105.  11676,  13515.  16499. 
21552,  32.336 
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Colorado,  32021,33841 

Idaho,  6729,  9047,  10607,  10608,  12968. 

19761,32989 
Missouri,  144,  3869 

Montana,  14298,  15298,  20503,  21003.  32022 
Nevada.  3451.  4185,  4443,  4444,  6551,  6730. 

9048,  10608,  11991,  14296,  15580,  19281, 

20503,  25926,  25927,  26735,  271 18, 

32705,  33842,  33843.  30095.  30096 
New  Mexico,  13164,  15786,  17363,  32706, 

34296 
Oregon,  6280,  18420,  19762,  25730,  30578, 

33843 
Utah,  9393,  14297,  15152,  16500,  16501, 

1761 1.  18850,  27777,  29705,-30579 
Wyoming,,  15786.  18608.  201 12,  25731,  27986 
Recreation  management  plans,  etc.: 

Cape  Blanco  Lighthouse  site,  OR,  14298 
Recreation  management  restrictions,  etc.: 

Anchorage  District.  AK;  dog  mushing  wheeled 

carts  or  vehicles,  limited  use,  27987 
Blackwell  Island  et  al.,  ID;  overnight  camping 

prohibition.  20738 
Carrizo  Plain  Natural  Area,  CA;  seasonal 
'        visitation  restriction.  13164 
Cascade  Resource  Area,  ID;  camping 

prohibition,  25731 
Coast  Range  Resource  Area,  OR;  supplementary 

rules  establishment.  4632 
Las  Cruces  District.  NM;  visitor  restrictions. 

30093 
Roseburg  District.  OR;  camping  limits,  etc.; 

supplementary  rules.  1 3 1 65 
Roswell  District,  NM;  entrance  fee  collection 

for  specific  caves.  3869.  5763 
Roswell  District.  NM;  visitor  restrictions,  24875 
Ruby  Canyon,  CO;  visitor  use  restrictions, 

19602 
San  Miguel  and  Montrose  Counties.  CO; 

camping  stay  limit.  16157 
San  Miguel  County.  CO;  camping  moratorium. 

27778 
San  Miguel  River  Special  Recreation 

Management  Area,  CO;  commercial 

outfitting  permits  moratorium,  33843 
Shelf  Road  Climbing  Area,  CO;  camping  fees 

and  supplementary  rules,  1 1676 
Snake  River.  ID;  special  recreation  management 

area;  boating  and  camping  restrictions, 

19762 
Ukiah  District,  CA;  supplemental  shooting 

regulations,  1791 
Correction.  13212 
Utah  public  lands;  underage  possession  of 

alcoholic  beverages,  prohibition; 

supplementary  rule  establishment,  10402 
Valley  of  Fires  Recreation  Area  et  al.,  NM; 

visitor  restrictions,  4633 
Yuba  Reservoir  Recreation  Management  Area. 

UT.  14298 
Resource  management  plans,  etc.: 
Arizona  Strip  District.  AZ,  10609 
Big  Dry  Resource  Area,  MT,  13165 
Brothers-LaPine  Resource  Area,  OR,  1 1992 
Carson  City  District,  NV.  15580 
Cedar/Beaver/Garfield/Antimony  (CBGA) 

Resource  Management  Plan,  UT,  et  al., 

20113 
Cedar  Resource  Area  et  al.,  UT,  721 1 
Challis  Resource  Area.  ID,  10403 
Coos  Bay  DisUict,  OR,  31488 
Diamond  Mountain  Resource  Area,  UT.  12781 
El  Malpais  National  Conservation  Area  and 

Chain  of  Craters  Wilderness  Study  Unit. 

NM,  16158 
Grand  Resource  Area,  UT,  2610,  3257 


Lahontan,  Walker  and  Shoshone-Eureka 

Resource  Areas,  NV,  7065 
Maricopa  Complex  Wilderness  Management 

Plan,  AZ.  31490 
Medicine  Lodge  Resource  Area,  ID,  10867 
Phoenix  Resource  Area  et  al..  AZ.  12250 
Roseburg  District,  OR,  29706 
Royal  Gorge  Resource  Area.  CO.  15299 
Sweet  Grass  Hills,  Liberty  and  Toole  Counties, 

MT,  8056,  9394 
Tulsa  District.  OK.  26453 
Walker  Resource  Area.  NV,  28793    - 
Wells  Resource  Area,  NV,  9695 
Survey  plat  filings: 
Alaska,  12782 
Arizona,  6281,  19762 
Arkansas.  4186,  18850  . 
California.  4186.22071 
Colorado,  9696,  14300,  18850,  31491 
Idaho,  4185,  5206.  6731,  9394,  10403,  16658. 

17796,  18851,  19763,  21004,  24878, 

26736,  27776,  30579 
Missouri,  5944 
Montana,  15580 
Nevada,  10609,  19281,  268% 
New  Mexico,  20739 
Oregon,  13168,  25732,  33844 
Oregon  and  Washington.  16502 
Utah.  28793 

Washington.  13168.  25732,  33844 
Wisconsin,  4186,  10403,  15299-15301,  26736 
Wyoming,  2981,  13167.  22072 
Wildland  fire  management  policy  and  program 

review.  32485 
Withdrawal  and  reservation  of  lands: 
Alaska.  33844 

Arizona.  7065.  7066.  13168.  17796,  20739 
California,  15301,  15302,  17570,  26736,  32560 
Colorado,  9048,  17571,  29707 
Idaho.  4187,  16658,  20306 
Kansas,  7785.  16502 
Montana.  5206.  21004,  33845 
Nebraska.  16502 
Nevada,  19079.  19763.  33845 
New  Mexico.  15301.  25732.  31732 
Oregon.  4186.  5206.  11677 
Utah.  56%.  9079.  10403 
Wyoming.  5207.  16159 

Legal  Services  Corporation 

RULES 

Governing  bodies;  LSC  fiind  recipients;  correction. 

2330 
Legal  assistance  eligibility;  income  levels.  10809 
PROPOSED  RULES 
Legal  services;  eligibility.  3798 
Outside  practice  of  law: 
Full-time  legal  services  attorneys.  3367 

NOTICES 

Audit  guide  for  LSC  recipients  and  auditors; 

availability.  27562.  34303.  30901 
Grants  and  cooperative  agreements;  availability. 

etc.: 
Law  school  civil  clinical  programs.  7224 
Meetings;  Sunshine  Act  4235,  4236.  7625.  12823. 

12824,  13211,  17098,  20801,  22437,  22438, 

25768,  2991 1,  .30156,  32042,  32043 

Libraries  and  Information  Science, 
National  Commission 

See  National  Commission  on  Libraries  and 
Information  Science 

Library  of  Congress 

See  Copyright  Office.  Library  of  Congress 


PROPOSED  RULES 

Procedures  and  services: 
Reading  rooms  and  library  collections;  public 
access,  policies,  and  procedures.  26392 
NOTICES 
Meetings: 
American  Folklife  Center  Board  of  Trustees, 
3665,20511 
Visual  Artists  Rights  Act  of  1990;  moral  rights 
provision  waiver,  hearing,  28657 

Management  and  Budget  Office 

See  Federal  Procurement  Policy  Office 

RULES 

Conflict  of  interesu,  1 23% 

PROPOSED  RULES 

Regulatory  agenda.  24 1 1 6 

Reporting  and  recordkeeping  requirements,  30438 

NOTICES 

Agency  information  collection  activities  under 

OMB  review.  4451 
Audit  of  Federal  operations  and  programs 

(Circular  A-73);  rescission.  12581 
Audits  of  institutions  of  higher  education  and 
other  non-profit  institutions;  revisions 
(Circular  A- 133).  14594 
Budget  rescissions  and  deferrals.  8842.  1 2636. 
24692 
Cumulative  reports.  1984.  5070.  10262,  15168, 
20122.26328.318% 
Circulars,  etc.: 
A-21.  7104.  7105 
A-73.  12581 
A-87.  26484 
A-88.  7105 
A-94.  9414 
A-105.  15171 
A- 123.  13484 
A- 130.  16970 
A- 133.  14594 
Cost-effectiveness  analysis  of  Federal  programs; 

discount  rates  (Circular  A-94).  9414 
Cost  principles  for  educational  institutions 

(Circular  A-21).  7104.  7105 
Cost  principles  for  State,  local,  and  Indian  tnbal 

governments  (Circular  A-87).  26484 
Debarment  and  suspension  (nonprocurement); 

guidelines.  33036 
Federal  automated  information  security;  National 
Information  Infrastructure  reliance;  guidance 
(Circular  A- 130),  16970 
Indirect  cost  rates,  audit  and  audit  followup  at 

institutions  (Circular  A-88).  rescission.  7105 
Management  accountability  and  control  (Circular 

A- 123),  13484,33876 
Meetings: 
National  Industrial  Security  Program  Policy 

Advisory  Committee.  19421 
National  Information  Infrastructure.  3441.  14980 
National  Information  Infrastructure  of  electronic 
government;  electronic  open  meeting, 
20124 
National  Information  Infrastructure: 
Principles  for  providing  and  using  personal 
information  and  associated  commentary; 
comment  request,  4.362 
Security;  Federal  role;  report  availability  and 

comment  request  32038 
Security  tenets,  8100 
Standard  Federal  regions  (Circular  A-IOS); 

rescission,  15171 
Standard  Occupational  Qassification;  revision; 
comment  request,  10998 

Marine  Mammal  Commission 

NOTICES 

Meetings;  Sunshine  Act  32214 
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Maritimi  t 

MaritinK ;  Administration 

RULES 

Cargo  pref«  rence — U.S.  flag-vessels: 

Available  U.S.-flag  commercial  vessels.  24560 

PROPOSE  D  RULES 

Cargo  preference -US-flag  vessels: 
Availabli  U.S.-flag  commercial  vessels,  6067 

Federal  regilatory  review: 

Public  m  stings  and  request  for  comments, 

ir7ii3 

U.S.-flag  C(  immerciai  liner  vessels: 

Carriage  of  less-than-shipload  lots  of  bulk  and 

pad  aged  preference  cargoes:  fair  and 

reas  jnable  guideline  rates,  determination, 

200)9 

U.S.-flag  commercial  vessels: 

Carriage  of  bulk  and  packaged  preference 

carj  oes:  fair  and  reasonable  rates  for 

can  age  of  bulk  and  packaged  preference 

carj  oes,  determination,  1 9559 

Vessel  fina  ficing  assistance: 

Obligatii  m  guarantees;  program  administration, 
205  n.  28077 
NOTICES 
Mortgagee: 
disapqri 
USalle 


132  33 


Fir  it 


New 
Texas 
E 
Texas  ' 


Applicalioi  \s 
Americ^ 
Central 


Lykes 
Matson 


and  trustees;  applicants  approval, 
oval,  etc.: 
>Jational  Bank,  National  Association, 


City  Texas-Beaumont,  7619 ' 
Cbmmerce  Bank,  National  Associaiion- 
Bei  umont,  7620 

C  jmmerce  Trust  Co..  National 
As^iation.  7620 

hearings,  determinations,  etc.: 
President  Lines,  Ltd.,  10142 
julf  Lines,  Inc..  7813 
Kadamp  mattu  Corp..  26474 

Steamship  Co..  Inc..  15813 
Mavigation  Co.,  Inc.,  34320 


Martin  Luther  King,  Jr.  Federal 
Holiday  Commission 

NOTICE 

Meetings.  9411.  26054 

Merit  S  ^sterns  Protection  Board 

NOTICES 

Meetmgs;  {sunshine  Act.  9724,  10634.  10635. 
1300|,  15327 

Mexico  land  United  States, 

International  Boundary  and 
W^ter  Commission 

See  Inten^tional  Boundary  and  Water 

Com:  nission.  United  States  and  Mexico 


Minera 


RULES 

Outer 


Coi  tinental  Shelf;  oil.  gas.  and  sulphur 


Liquid 
in 

Oil  spill 
fa( 
anp 
Royalty 

Indian 


s  Management  Service 


open  tions: 


i  iiunb. 

lydrocarbons.  burning;  notice  of 
inl  erpretation.  9298 

I  prevention  and  response;  offshore 
ilities  including  State  submerged  lands 
i  pipelines.  %26 
r  lanagement: 

eases;  recoupment  of  overpayments, 
3(85 

PROPOSED  RULES 

Federal  regulatory  review;  request  for  comments, 
158!  8,  20663 


a 


Outer  Continental  Shelf;  oil,  gas,  and  sulphur 
operations: 
Drilling  operations;  hydrogen  sulfide  (H2S); 
personnel  protection  and  exposure  limits, 
etc..  25178 
Liquid  hydrocarbons;  flaring  or  venting  gas  and 
burning.  93 1 2 
Royalty  management: 
Federal  Gas  Valuation  Negotiated  Rulemaking 
Committee 
Meetings.  31126 
Indian  Gas  Valuation  Negotiated  Rulemaking 
Committee.  7152 
Establishment.  14707 
Meetings.  6977.  14707.  33185 
Royalties;  unpaid  or  underpaid,  compensatory, 
or  other  Federal  and  Indian  minerals  lease 
payments;  liability  establishment  and 
clarification.  30492 
Spill-response  plan  requirements  for  oil  handling 
.    offshore  facilities  seaward  of  coast  line, 
including  associated  pipelines,  3177,  13652 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  4189,  16662,  16883,  22585, 
25927,  28624 
Environmental  statements;  availability,  etc.: 
Alaska  CCS— 

Lease  sales,  3871 
Central  Gulf  of  Mexico  OCS— 

Lease  sales.  19765.31161 
Gulf  of  Mexico  OCS— 

Official  pro&action  diagrams;  availability. 

3258 
Oil  and  gas  operations.  10404 
Western  Gulf  of  Mexico  OCS— 
Lease  sales.  19765,  31161 
Federal  offshore  mineral  leases;  de  minimis 

amount  for  recoupments.  20504 
Meetings:  4^ 

Minerals  Management  Advisory  Board.  15304, 
19766 
Memorandums  of  understanding: 

Offshore  pipelines  responsibilities,  27546 
Outer  Continental  Shelf;  oil,  gas,  and  sulphur 
operations: 
Training  programs  submission — 

Arco's  production  safety  system  training 
program  (SIM  STATION  for  interactive 
video  training  and  simulation); 
provisional  approval,  13731 
Outer  Continental  Shelf  operations: 
Alaska  OCS— 

Lease  sales,  3872 
Central  Gulf  of  Mexico  OCS— 

Lease  sales,  26899 
Central  Gulf  of  Mexico — 
Uase  sales,  17797,  19331 
Leasing  policies;  comment  request  and 

woritshop,  19767,  25735.  27779 
Leasing  systems.  17804 
Official  protraction  diagrams;  availability.  7786. 

12971  -^_X 

Oil  and  gas  lease  sales;  restricted  joint  bidders 

list.  14777 
Oil  and  gas  platform  and  stnicture  removal 

techniques;  effects.  628 1 
Westem  Gulf  of  Mexico  OCS—' 

Uase  sales.  26899 
Westem  Gulf  of  Mexico — 
Leasing  policies;  comment  request  and 
woricshop.  19767.  25735,  27779 
Royalty  management: 
Electronic  Data  Interchange  (EDI)  technology; 
availability  to  minerals  royalty  payors  on 
voluntary  basis,  27120 


Mine  Safety  and  Health 
Administration 

RULES 

Coal  mine  safety  and  health: 
Respiratory  protective  devices;  certification 
requirements.  30398 
Reporting  and  recordkeeping  requirements.  33719 

PROPOSED  RULES 

Coal  mine  safety  and  health: 
Underground  coal  mines — 
Flame-resistant  conveyor  belts;  requirements 
for  approval.  16589 
Federal  regulatory  review,  1 8044 
Metal  mine  safety  and  health: 
Explosives,  1866 

Public  hearings.  30488 
Nationally  recognized  testing  laboratories,  testing 
and  evaluation  by;  equivalent  testing  and 
evaluation  requirements,  8209 
Nonmetal  mine  safety  and  health: 
Explosives,  1866 

Public  hearings,  30488 
Program  policy  letters: 
First  aid  training  for  selected  supervisors,  30491 
Workplace  examinations,  30491: 

NOTICES 

Committees;  establishment,  renewal,  termination, 
etc.: 

Pneumoconiosis  elimination  among  coal  miners; 
advisory  committee.  5947.  941 1.  12574 
Memorandums  of  understanding: 

Centers  for  Disease  Control;  respiratory  devices; 
certification  requirements.  30403 
Petitions  for  safety  standard  modifications; 

summary  of  affirmative  decisions.  32180 
Program  policy  letters: 

First  aid  training  for  selected  supervisors.  9986 

Public  input  in  development  and  withdrawals, 
9986 

Workplace  examinations,  9987,  12592 
Safety  standard  petitions: 

Birdeye  Coal  Co..  Inc.,  et  al..  33437 

Black  Gem  Mining.  Inc.,  et  al..  26903 

C&B  Mining  Co.  et  al.,  18147 

Eastern  Associated  Coal  Corp.  et^al.,  3436 

H&SCoalCo.etal.,  29714 

KenAmerican  Resources,  Inc.,  et  al..  21831 

R.&D.  Coal  Co.  etal..  31499 

Rothermel  Coal  Co.  et  al..  1 1680 

Serendipity  Mining.  Inc.  et  al..  9866 

Topper  Coal  Co.  et  al..  16164 

Mine  Safety  and  Health  Federal 
Review  Commission 

See  Federal  Mine  Safety  and  Health  Review 
Commission 

Mines  Bureau 

NOTICES 

Agency  information  collection  activities  under 

OMB  review.  10405.  28624 
Meetings: 

Advisory  Board.  15156 

Minority  Business  Development 
Agency 

NOTICES 

Business  development  center  program  applications: 
Alaska.  8636.  10574 
Arizona.  3837 

Califomia.  8638.  8642.  12738,  15125 
Charleston,  SC,  et  al..  24838 
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Florida.  86.39.  12739,  14733,  14734 

Louisiana,  9662.  9664.  12740.  12741,  14734 

Massachusetts,  8633,  8635,  21073 

Minnesota,  6698 

New  York,  26873 

Ohio,  11955,  147.34,  16452 

Oregon,  8633,  10574,  14734 

Pennsylvania.  2943,  12741,  14734 

Puerto  Rico,  2944,  4884,  12742,  14734 

South  Carolina,  4885,  14734,  27964,  31704 

Tennessee.  4887 

Texas.  4888 

Utah,  2946 

Washington,  8641.  10574,  14734 
Native  American  business  consultant  program; 

nationwide,  2947,  16452 
Native  American  business  development  center 
program  applications: 

Minnesou.  4890,  16450,  16451 

New  Mexico.  9665.  12744 

North  Dakou,  9666,  12743 

Oklahoma,  9668.  12744 

Mississippi  River  Commission 

NOTICES 

Meetings;  Sunshine  Act.  I5(X)1 

National  Aeronautics  and  Space 
Administration 

RULES 

Acquisition  regulations: 
Contract  appeals;  CFR  part  removed,  1 1022 
Contractor  indemnification;  streamlined  policy 
and  approval  process,  1 8032 
Conection,  22095 
Miscellaneous  amendments,  16058 
Pension  portability;  correction,  1 1634 
Precontract  costs,  29504 
Significant  procurement  actions;  advance 

notification,  14378 
Small  disadvantaged  businesses  (SDBs); 

mentor-protege  program,  1 5497 
Uncompensated  overtime,  16063 
IDebarment  and  suspension  (nonprocurement), 

3.3037,  33044 
Equal  Access  to  Justice  Act;  implementation, 

12668 
Federal  Acquisition  Regulation  (FAR): 
Circular  90-23;  introduction  and  summary — 

Correction,  5869.  14377 
Contractor  employees;  entertainment,  gift,  and 
recreation  costs,  3314 
Correction,  7 1 33 
Contractor  selection  process;  past  performance 

information  use  requirements,  16718 
Debarment,  suspension,  and  ineligibility 

(ethics).  33064 
Double-sided  copying  on  recycled  paper,  28493 
Environmentally  preferable  and  energy-efficient 

products  and  services.  28494 
European  Community  (EC)  Country  and 

sanctioned  member  state  of  EC;  additions 
to  definitions — 
Austria,  etc..  28501 
Interdivisional  transfers  at  price  rather  than  cost, 

28503 
Ozone  depleting  substances;  items  containing, 

using  or  manufactured  with.  28500 
Rules  summary  presentation;  request  for 

comment.  28492 
Trade  sanctions;  Germany,  28502 
Grant  and  cooperative  agreement  handbook 

revision,  16045 
Grants  and  cooperative  agreements  to  State  and 
local  governments;  uniform  administrative 
requirements  (A- 102),  33694 


Patents  and  other  intellectual  property  rights: 
NASA  inventions  licensing;  regulations 
removed,  21042 
Tracking  and  data  relay  satellite  system;  estimated 
service  rates  (1996  dollars),  25843 

PROPOSED  RULES 

Acquisition  regulations: 
Ombudsman  program;  NASA  and  installation 
ombudsmen  included  in  solicitations  and 
contracts;  identification.  27710 
Cooperative  agreements  with  commercial  firms. 

33163 
Federal  Acquisition  Regulation  (FAR): 

Agency  information  collection  activities  under 

OMB  review.  2.302 
Claims  assignment.  .3988 
Commercial  items  and  components.  1 1 198. 
13397 
Laws  and  clauses;  lists,  15220 
Commercial  items  subcontracts 

Correction,  17184 
Contract  award  implementation.  2472 
Contract  financing.  14156.  18794 
Cost  principle  provisions;  implementation; 

correction,  3451 
Electronic  contracting.  1 2384 
Fraud  remedies.  25794 
Government  property;  contractor  use  and  rental, 

22442 
Protests,  disputes,  aixl  appeals.  2630,  1 5450 
Regulatory  agenda.  24220 
Simplified  acquisition  and  Federal  Acquisition 
Computer  Networic  (FACNET) 
requirements,  12.366 
Small  business,  2.302 

Correction,  3492 
Special  contracting  methods,  14.340 
Subcontractor  payments.  6602 
Task  and  delivery  order  contracts.  14.346,  17295 
Travel  costs;  meeting.  27471 
Truth  in  negotiations,  2282,  31935 
Correction,  3492,  5830 
Meetings.  3492 
Regulatory  agenda.  24068 

NOTICES 

Agency  information  collection  activities  under 

OMB  review.  19789 
Committees;  establishment,  renewal,  termination, 
etc.: 
NASA/Industry  Process  Action  Team  for 
procurement  issues;  membership.  33238 
Environmental  justice  in  minority  populations  and 

low-income  populations.  7795 
Environmental  statements;  availability,  etc.: 
Ames  Research  Center,  CA;  aerodynamic  and 

propulsion  testing,  3271 
Ames  Research  Center,  CA;  wind  tunnel  testing 

of  high  performance  aircraft,  33438 
International  space  station  program;  assembly 

and  operation,  27332 
Sounding  rocket  program,  .30901 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under 
OMB  review,  3197.  3628.  3629,  3845, 
6526,  7946,  8644,  8645,  II 2 19,  1 1659. 
12746.  12747,  13412,  14171,  18804, 
22372.  27277 
Intergovernmental  Panel  on  Climate  Change;  1995 
assessment  of  impacts,  adaptation,  and 
mitigation;  report  availability  and  comment 
request,  12785 
Inventions,  Government-owned;  availability  for 

licensing,  70 /Z  31169 
Meetings: 
Advisory  Council,  4927.  33238 


Advisory  Council  task  forces.  492.  3272.  33438 
Aeronautics  Advisory  Committee.  3665.  7072. 

9700.  15166,  15798 
Aerospace  Safety  Advisory  Panel,  5226 
Earth  Systems  Science  and  Applications 

Advisory  Committee.  19417 
Life  and  Microgravity  Sciences  And 

Applications  Advisory  Committee.  4927, 

31520 
Minority  Business  Resource  Advisory 

Committee,  4927,  16515.  33239 
Space  Science  Advisory  Committee.  3273, 

6565,  7073,  7796 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Automated  Dynamics  Corp.,  33439 
Cellulose  Conversion  Technology,  30320 
CYTEC  Engineered  Materials,  Inc.,  5732 
DuPont  Advanced  Composites.  30902 
ICI  Composites.  Inc..  et  al..  28177 
Imitec.  Inc..  5733.  6565 
KVH  Industries.  Inc..  13737 
MERCO  Inc..  27333 

Modem  Machine  &  Tool  Co..  Inc..  32033 
On  Line.  Inc..  5733 

Photo  Emission  Technology.  Inc..  33239 
Rochester  Gas  &  Electric  Corp..  6565 
Science  &  Technology  Corp..  19789 
Test  Max  Systems  n  Service.  Corp..  22412 
Total  (Juality  Measures.  Inc..  29867,  30321 
Veatronics  Corp.,  5734 

National  Archives  and  Records 
Administration 

RULES 

Debarment  and  suspension  (nonprocurement), 

3.3037.  33058 
Grants  and  cooperative  agreements  to  State  and 
local  governments;  uniform  administrative 
requirements  (OMB  A- 102) 
Simplified  acquisition  dollar  threshold  increase. 
19638.  19643 
Public  availability  and  use: 

Reproduction  services;  fee  schedule.  5579 
Recorxls  management: 
MicTographic  records  management;  correction. 

1.3908 
Vital  records;  records  disaster  mitigation  and 
recovery.  29989 
Reproduction  services;  fee  schedule.  26827 

PROPOSED  RULES 

Regulatory  agenda.  24082 

NOTICES 

Agency  information  collection  activities  under 

OMB  review.  28631.  .34.304 
AgeiKy  records  schedules;  availability.  5962. 
8096.  8738.  12987.  14976.  19100.  20120. 
26904.  .30596 
Meetings: 
Archival  still  photographs,  aerial  film,  maps, 
and  drawings;  ordering  reproductions — 
Vendors.  3885 
Preservation  Advisory  Committee.  10879 
Presidential  Libraries  Advisory  Committee, 

17824 
Records  of  Congress  Advisory  Committee, 
28430 
Organization,  functions,  and  authonty  delegations: 
Move  to  Archives  II,  College  Park.  MD— 
Reference  service  on  certain  textual  records; 
temporary  closure,  15941 
Privacy  Act: 
Records  transfer.  30597 

National  Biological  Service 

NOTICES 

Agency  information  collection  activities  under 


OMB  review,  29712,  30098.  32707 


FEDERAL  REGISTER  INDEX,  January-June,  1995 


O 


156-999  0  -  95  -  3  (9) 


MISSINQ  FOR:  National  Biological  Service 


Federal  wilcland  fire  management  policy  and 
prograili  review 
Report  pul)lication  delay.  25688 
Grants  and  ( ooperative  agreements;  availability. 


etc.. 
State  part  lership  program.  7787 
Success  y  ith  species  at  risk  initiative.  7788 
Wildland  fir :  management  policy  and  program 

review.  32485 

National  Capital  Planning 
Commission 


NOTICES 

Environ  menial 
Washi 
aren4: 
5951 
Master  plan 
Meetings: 
Washington 


statements;  availability,  etc.: 
I.  D.C.:  sports  and  entertainment 
construction  and  operation,  3273, 
16678,259.30 
submission  requirements,  1 1682 


D.C.;  sports  and  entertainment 
areni;  construction  and  operation,  32033 
Histori^  preservation  issues.  20288.  25930 

National  Commission  on  Libraries 
and    nformation  Science 


NOTICES 

Meetings: 


Public 
30609 

National 

NOTICES 

Meetings: 


Sinshine  Act.  3946.  31761 
infonnation  principles;  comment  request. 


Council  on  Disability 


15328. 

National 

RULES 

Credit  unio 

Mergers 
cred 
Credit  unioi 

Miscellaiieous 


Slinshine  Act,  4944,  8770,  14484, 
30921,33461 


Credit  Union  Administration 


(r 


conversions  of  federally-insured 
t  unions;  agency  approval,  12659 
IS.  etc.: 

amendments.  3 1 910 
Privacy  Ac4  implementation,  31911 
Truth  in  Sa  'ings  Act;  implementation; 
Official  s  laff  commentary 

CompI  ance  date  extension,  25121 
Official  siaff  interpretation;  correction,  21699 

PROPOSED  RULES 

Credit  unioi  is: 

CorporaK  credit  unions;  requirements  for 

20438.  27240 
Organizalion  and  operations — 

Incenti  ^e  pay  or  outside  compensation  for 
C(  rtain  activities  related  to  credit  union 
l^iding,  1%90 
fees,  32925 
procedure: 
and  local  rules.  32882 

implementation,  18036 
lending  and  appraisals: 
regulatory  requirements;  compliance 
ification.  13388 
agenda.  24360 


ral  ng 


Ope 
Practice  ani  1 

Uniform 

Privacy  Ac : 

Real  estate 

Appraisa 

sim| 

Regulatory 

NOTICES 

Agency  in 
OMB 
Grants 
etc 
Commur  ity  development  revolving  loan 
pk)]  ram  for  credit  unions,  1 804 
Meetings.  I  unshine  Act.  4660,  6349,  6771.  10425, 
12283    1.3514.  14057.  15624.  16702,  17384, 
I8I7I    18665.26923.30682 


f  )rmation  collection  activities  under 
■eview,  7796.  20289.  3.34.39.  31521 
and  cooperative  agreements;  availability. 


Mergers;  hearings,  etc.: 

Pacific  Technology  Federal  Credit  Union,  4640 
Organization,  functions,  and  authority  delegations: 

Supervisory  Review  Committee;  guidelines, 
14795 
Privacy  Act: 

Systems  of  records,  1 8 1 49 

National  Drug  Control  Policy  Office 

RULES 

Debarment  and  suspension  (nonprocurement), 

33037,  33044 
Grants  and  cooperative  agreements  to  State  and 
local  governments;  uniform  administrative 
requirements  (OMB  A- 102) 
Simplified  acquisition  dollar  threshold  increase, 
19638,  19642 

National  Education  Goals  Panel 

NOTICES 

Meetings,  12574  y 

National  Foundation  on  the  Arts  and 
the  Humanities 

RULES 

Debarment  and  suspension  (nonprocurement): 
Museum  Services  Institute,  33037.  33063 
National  Endowment  for  the  Arts,  33037.  33062 
National  Endowment  for  the  Humanities.  33037. 
33062 
Grants  and  cooperative  agreements  to  State  and 
local  governments;  uniform  administrative 
requirements  (OMB  A- 102): 
Simplified  acquisition  dollar  theshold  increase — 
Museum  Services  Institute.  1%38.  19645 
National  Endowment  for  the  Arts.  19638. 

19645 
National  Endowment  for  the  Humanities. 
196.38.  19645 

PROPOSED  RULES 

Grants: 
General  operating  and  conservation  project 

support  grant  programs;  Museum  Services 

Institute.  12186 
Regulatory  agenda: 
Federal  Council  on  the  Arts  and  the  Humanities. 

24088 
Museum  Services  Institute.  24090 
National  Endowment  for  the  Arts,  24092 
National  Endowment  on  the  Humanities.  24096 

NOTICES 

Agency  information  collection  activities  under 

OMB  review.  26054,  29715 
Committees:  establishment,  renewal,  termination, 
etc.: 
Grant  application  review  panels;  membership 
recommendations  request,  26461 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Artistic  exchange  between  U.S.  and  Eastern 
Europe.  Central  Europe,  and  former  Soviet 
Union.  3274 
Local  arts  agencies  program,  20512 
Professional  development  activities;  technical 

and  administrative  support,  26462 
Suge  Designer  Fellows  project,  7797 
Meetings: 

Arts  in  Education  Advisory  Panel.  4641.  15606, 

32034 
Arts  National  Council,  4198.  20121 
Challenge/ Advancement  Advisory  Panel,  3666, 

15607 
Dance  Advisory  Panel,  21832,  218.33,  32035 


Design  Advisory  Panel,  9053 

Expansion  AiU  Advisory  Panel,  30610,  4641, 

9054,  15608.  19790,  19964,  27795 
Folk  and  Traditional  Arts  Advisory  Panel,  9053, 

26462 
Humanities  National  Council,  7225,  20512 
Humanities  Panel,  492,  3667,  8738,  1041 1, 

13475,  15309,  16179,  18151,  19609, 

26462,  29867,  32033 
International  Advisory  Panel,  8254.  1 7824 
Literature  Advisory  Panel,  3668,  12786,  26463 
Media  Arts  Advisory  Panel,  3668,  8255,  12786, 

15607,27567,29716 
Museum  Adisory  Panel,  1 2787 
Museum  Advisory  Panel,  27796,  29716 
Music  Advisory  Panel,  8255,  10411,  15607, 

19308,  19790,20121,26463 
Presenting  Advisory  Panel,  29716 
President's  Committee  on  Arts  and  Humanities! 

30610,  3005,  15608 
Public  Partnership  Office  Advisory  Panel,  8426, 

10412 
Theater  Advisory  Panel,  9054.  10412,  27568 
Visual  Arts  Advisory  Panel,'9054,  10412, 

15608,  19790,  19964,  277%,  29717 
Meetings;  Sunshine  Act,  21850 

National  Highway  Traffic  Safety 
Administration 

RULES 

Anthropomorphic  test  dummies: 

Six-year-old  child;  design  and  performance 
specifications,  2896 
Consumer  information: 

Vehicle  stopping  distance  information 
requirement;  rescission.  32918 
Drunk  driving  prevention  programs;  incentive 

grant  criteria,  1 5479 
Insurance  cost  information  regulation,  1 5509 
Insurer  reporting  requirements: 
Insurers  required  to  file  motor  vehicle  theft  loss 
experiences  reports,  list,  33 1 45 
Motor  vehicle  content  labeling;  passenger  cars  and 
light  vehicles;  domestic  and  foreign  content 
information,  14228 
Motor  vehicle  safety  standards: 
Air  and  hydraulic  brake  systems — 

Medium  and  heavy  vehicles  stability  and 
control  during  braking,  13216 
Air  brake  systems — 

Long-stroke  brake  chambers,  2892 
Child  restraint  systems — 
Belt-positioning  dual  purpose  booster  seats 
manufacture;  labeling  requirements, 
24797 
Rear-  facing  infant;  interaction  between  child 
restE^int  and  air  bags,  cutoff  devices, 
27233 
Rear-facing  infant;  interactions  between  child 
restraints  and  air  bags;  warning  labels 
correction,  7461 
Designated  seating  position;  definition,  15504 
Fuel  system  integrity — 

Compressed  natural  gas  vehicles,  2539 
Hydraulic  brake  systems — 
Brake  hoses  and  brake  fluids;  compatibility 

testing.  .301% 
Medium  and  heavy  vehicles;  stopping 
distance  performance  requirements, 
13286 
Trucks,  buses,  and  multipurpose  passenger 
vehicles  (MPVs)  with  gross  vehicle 
weight  ratings  over  10,000  pounds; 
stopping  distaiKe  performance 
requirements,  13297 


FEDERAL  REGISTER  INDEX,  January-June.  1995 


National  Institute 


Lamps,  reflective  devices,  and  associated 
equipment — 
Replaceable  light  source  dimensional 

inforntation;  lower  beam  headlighting 
requirements;  photometric  requirements 
amended,  8199 
Replaceable  light  source  information.  14226 
Stop  lamps,  center  highmounted;  photometric 

conformance.  1%81 
Trailer  conspicuity  requirements;  tank  trailers 
and  width  of  retroreflective  conspicuity 
sheeting,  1750 
Manufacturers'  obligations  to  provide 

notification  and  remedy  without  charge  to 
owners  of  vehicles  or  items  not  complying 
with  safety  standards,  17254.  26002 
Metric  conversion;  weights  and  measures 

system,  13639 
New  pneumatic  tires — 
Correction.  11913 
Metric  measurements,  8202 
Occupant  crash  protection — 

Seat  belt  assembly  anchorages,  3774 
Passenger  car  brake  systems — 

Hydraulic  brake  systems,  641 1 
Rearview  mirrors — 
School  bus  passenger  safety  devices;  convex 
cross  view  mirrors.  15690 
School  bus  emergency  exits  and  window 

retention  and  release.  24562 
School  bus  pedestrian  safety  devices;  flash  rate 

for  stop  signal  arm  lamps,  5336 
Theft  prevention;  automatic  transmission  lock, 

30006 
Theft  prevention  standard  compliance; 
temporary  exemptions,  1 749 
Organization,  functions,  and  authority  delegations: 
Associate  Adminisu^tor  for  Safety  Performance 

Standards  et  al.,  15503 
Chief  Counsel.  20434 

Director.  Office  of  Vehicle  Safety  Compliance, 
9788 

PROPOSED  RULES 

Consumer  information: 

Course  monitoring  tires  and  traction  skid  pads 

use;  fees,  15529 
Uniform  tire  quality  grading  standards.  27472 
Federal  regulatory  review: 
Meetings,  14717,  15119 
Request  for  comments.  151 19 
Fuel  economy  standards: 
Passenger  automobiles;  low  volume 
manufacturer  exemptions.  31937 
Insurer  reporting  requirements: 

Insurers  required  to  file  reports;  list,  3830 
Lamps.  Reflective  Devices,  and  Associated 
Equipment  Negotiated  Rulemaking 
Committee: 
Establishment,  .30506 
Motor  vehicle  certification: 
Permanent  metal  vehicle  manufacturer's  label 
standardized  display,  32647 
Motor  vehicle  safety  standards: 
Air  brake  systems — 
Air  compressor  cut-in  pressure,  31 135 
Automatic  pneumatic  locking  device;  air 
braked  trailers  using  adjustable  axles; 
petition  denied,  2771 1 
Child  resu^int  systems — 
Child  harnesses  and  backless  restraints  use 
in  aircraft;  manufacturers  labeling 
requirements,  .306% 
Colorfastness  requirements  removed,  31946 
Safety  seats  misuse;  hearing,  12192 
Fuel  system  integrity — 
Standards  upgrade,  1 8566 


Glazing  materials — 

Rigid  plastic,  1.3688 
Lamps,  reflective  devices,  and  associated 
equipment — 
Headlamps,  dimensional  and  specification 

information.  14247 
High  intensity  discharge  light  source  use  in 
replaceable  bulb  headlamp  systems. 
319.39 
Retroflective  sheeting  for  rear  of  truck 

tractors.  30820 
Stop  lamps,  center  highlighted;  photometric 
conformance;  correction,  3304,  .30506 
License  plate  mounting  location;  cars  and  light 

trucks;  petition  denied.  19716 
Occupant  crash  protection — 

Hybrid  III  test  dummy;  nxxlifications,  .34213 
Lap  belts  use  in  new  vehicles  with  automatic 
safety  belts;  manufacturer  warning 
requirement;  petition  denied,  5345 
Safety  belt  systems  designed  to  transport 
prisoners  in  rear  seats  of  law 
enforcement  vehicles,  31 132 
Reflecting  surfaces;  rescission,  32935 
Seat  belt  assemblies — 

Colorfasmess  requirements  removed,  31946 
Tire  selection  and  rims  for  motor  vehicles  other 
than  passenger  cars;  used  and  retreaded 
installation.  2856 1 
Wheel  nuts,  wheel  discs,  and  hub  caps;  winged 
projections,  31947 
Motor  vehicle  theft  prevention  standard: 

Air  and  hydraulic  brake  systems;  heavy  vehicles 
burnish  procedures,  25880 
Odometer  disclosure  requirements: 

Iowa  Automobile  Dealers  Association;  petition 
denied.  28080 

NOTICES 

Child  safety  seats,  purchase  and  disuibution; 

agreement  between  General  Motors  and  DOT 
Qualification  certification  criteria.  33904 
Federal  regulatory  review: 
Safety  performance  standards,  research,  and 
safety  assurance  programs;  public  meeting. 
26919 
Fuel  ecoiwmy  program,  automotive;  annual  report 

to  Congress,  16902 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Campaign  Safe  &  Sober,  medical  organization 

support.  33251 
Child  safety  seats;  agreement  between  General 
Motors  and  Transportation  Department  for 
purchase  and  distribution.  166% 
Collision  avoidance  systems;  development, 
evaluation,  and  deployment.  24665 
Insurance  cost  information  booklet;  availability. 

1.3762 
Meetings: 
Research  and  development  programs.  9424. 

13003.27808 
Research  and  development  projects;  public 

meeting.  32730 
Safety  performance  standards,  research,  and 
safety  assurance  programs.  8439 
Motorcycle  helmets  and  safety  belts  benefits; 

report  to  Congress.  2 1 847 
Motor  vehicle  defect  proceedings;  petitions,  etc.: 
Chadwell,  Kurt  B..  7812 
General  Motors  Corp.;  certain  GM  pickup 
trucks,  1.3752 
Motor  vehicle  safety  standards: 
Antilock  brake  systems;  evaluation  report 

availability.  7814 
Fuel  system  integrity — 
Compressed  natural  gas  vehicles  laboratory 
test  procedure,  2243 1 


Heavy  truck  safety  research  program;  5-year 

strategic  plan;  comment  request,  4469 
Nonconforming  vehicles — 
Annual  list,  8268,  14319 
Importation  eligibility;  determinations,  524- 
528,  3022.  3024- .3026.  3299.  .3448.  .3920, 
3921,  4470,  5246.  5455.  5958.  7266, 
11165,  1320.3,  1.3759.  1.3760,  1405.3, 
14318,  14479,  15172.  15623.  16699, 
17846,  17847,  18659,  18660.212.35- 
21240.  24668,  24669,  24%5.  25759. 
25760.  26071-26074.  28201.  28648. 
.30677.31532.32040 
Motor  vehicle  safety  standards;  exemption 
petitions,  etc.: 
Accuride  Corp..  8767 
American  Transportation  Corp..  8768 
Autokraft  Ltd..  1 2820 
Babyhood  Manufacturing.  Inc..  1709S 
Excalibur  Automobile  Corp..  1823.  12281. 

27593 
Ford  Motor  Co.,  13204.  31345 
General  Motors  Corp..  25938.  32.391 
John  Russo  Industrial.  Inc.,  20152 
Kewet  Industri.  .3026.  19444 
Spartan  Motors.  Inc..  8275 
Vector  Aeromotive  Corp..  3.3029 
Volkswagen  of  America.  Inc..  26475 
Motor  vehicle  theft  prevention  standard: 

Passenger  motor  vehicle  theft  data  (1992  CY), 
1824 
Motor  vehicle  theft  prevention  standard; 
exemption  petitions,  etc.: 
Mercedes-Benz  of  North  America.  Inc.,  18166 
Saab  Cars  USA.  Inc..  19984 
Volkswagen  of  America.  Inc..  18164 
Omnibus  Transportation  Employee  Testing  Act  of 
1991: 
Devices  to  measure  breath  alcohol;  model 
specifications.  14320 
Uniform  data  collection  and  reporting  program; 
comment  request;  32203 

National  Indian  Gaming  Commission 

PROPOSED  RULES 

Regulatory  agenda.  24.366 

NOTICES 

Annual  fees  payable  by  Gass  II  gaming 

operations;  fee  rates.  101 18 
Indian  Gaming  Regulatory  Act: 
Class  III  tribal  gaming  ordinances;  approval. 
12575.29717 

National  Institute  for  Literacy 

NOTICES 

Agency  information  collection  activities  under 

OMB  review.  14977.  301 14,  .32184 
Grants  and  cooperative  agreements;  availability, 
etc.: 
State  literacy  resource  centers — 
National  electronic  information  and 

communication  network;  four  regional 
hubs  on  Internet  establishment,  20602 
Meetings: 
Advisory  Board,  1 1 123.  27333 

National  Institute  of  Corrections 

NOTICES 

Grants  and  cooperative  agreements:  availability, 
etc.: 
District  of  Columbia  Corrections  Department 

study.  87.36 
Jail  mental  health  services;  quarteriy  newsletter 
development  and  distribution.  15.309 
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Podular  d|rect  supervision  and  implemenuiion 
in  scVcraJ  jails;  videoupe  development. 
32 
Meetings: 

Advisory  board.  T793.  29713 

National  Institute  of  Justice 


NOTICES 

Grants  and 
etc.; 
Policing 
Research 
Violence 
cvali 
Operation 
20289 

National 


alive  agreements;  availability. 

rarch  and  evaluation.  25929 
ilan.  ISS88 

igamst  women;  research  and 
ition.  32353 
^eed  and  Seed;  impact  evaluation. 


nstitute  of  Standards  and 


Information 
COBOL 
Computei 
Electron 
Exchange 
Govi 


Initial  gn 

s 
Open 


serv  ce, 


systi  m 
k«y 


Public 

ni 
Record 

10 
Referenc  • 


108:  2 


Technology 

RULES 

Advanced  technology  program  procedures: 
Manufact  iring  extension  partnership; 
I  onmental  projects.  408 1 

PROPOSE! )  RULES 

Manufacturi  ig  extension  partnership;  infrastructure 
develoi  iment  projects,  25872 

NOTICES 

Grants  and  Cooperative  agreements;  availability, 
etc.; 
Fire  reseich  program.  6072 
Manufact  iring  extension  partnership  program. 
22335.  29827 

processing  standards.  Federal: 
tandard.  4399 

graphics  melafile  (CGM).  16850 
dau  interchange  (EDI),  16854 
of  product  model  data  (STEP).  29832 
emmfcnt  Network  Management  Profile 
(GN  ^P).  25888 

phics  exchange  specification  test 
3397.  18583 
Dotument  Architecture  (ODA)  Raster 
Doc  iment  Application  Profile  (DAP), 
I34<2 
Profiles  I  3r  Open  Systems  Internetworking 

Ted  nologies  (POSIT),  25888 
Programi  ler's  hierarchical  interactive  graphics 
5362 
cryptographic  entity  authentication 
mechanisms,  29830 

d  ascription  records;  data  standards. 


manual  for  ADA  programming 
langliage.  13404 
Secure  h  ish  standard.  1 92 1 1 
SQL  env  ronments.  6698 
VHSIC  I  ardware  description  language,  5368 
VideoTT*  leiext  Presentation  Level  Protocol 
Syn  ax  (North  American  PLPS);  proposed 
wit)  drawal:  comment  request,  2205 1 
Inventions.  Government-owned;  availability  for 

licensifig.  12744,  15126 
Meetings: 

Advance  1  Technology  Visiting  Committee, 

10815.25890 
Compute  r  System  Security  and  Privacy 

Ad>  isory  Board.  9669.  26874 
Malcolm  Baldnge  National  Quality  Awards — 
Board  of  Overseers,  1 3 1 20 
Panel  )f  Judges,  13121,26874 
National  voluntary  conformity  assessment 
sysl  :m  evaluation  program;  workshop, 
670) 
Orthopai  die  hip  and  knee  implant  materials; 
acc(  lerated  wear  resistance  evaluation; 
con  ortium.  27273 


Weights  and  Measures  National  Conference. 
32138 
National  Fire  Codes: 
Fire  safety  standards,  5903.  32138 
Technical  committee  rcporu.  5905.  32139 
National  voluntary  conformity  assessment  system 
evaluation  program: 
American  Association  for  Laboratory 

Accreditation;  laboratory  accreditation 
program,  5903 
American  National  Standards  Institute; 
certification  programs  accreditation 
program,  etc.,  5901 
Patent  licenses;  npn-exclusive,  exclusive,  or 
partially  exclusive: 
American  Dental  Association  Health 

Foundation,  27965 
Instrumentation  Technology  Associates.  Inc.. 

16621 
ND  Resources,  Inc.,  5623 
Structured  Materials  Industries.  Inc.,  31704 
Technical  Instrument  Co.,  25891 
Post-eanhquake  fires:  technology  development  and 
research  to  reduce  number  and  severity; 
comment  request.  1768 
Trade  support  program:  international  standards 

dissemination,  7168 
Voluntary  product  standards: 
American  Petroleum  Institute — 

Equipment,  operations,  and  processes,  5906 
General  requirements  of  competence  of 

calibration  and  testing  laboratories.  9669 
Industrial  plywood  construction.  9670 

National  Institutes  of  Health 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Hyperpigmentary  lesions  diagnostic  and/or 

therapeutic  agents:  scientific  and 

commercial  development.  1 4954 
Monoclonal  antibodies  for  therapy  and/or 

diagnosis  of  cancer;  scientific  and 

commercial  development.  20276 
Novel  heparin-binding  peptides;  scientific  and 

commercial  development.  4629 
Preparative  two  dimensional  gel  elecu-ophoresis 

system;  development,  evaluation,  and 

commercialization.  14955 
Signal  transduction  inhibitor  ■"CAl"  as 

anticancer  agent;  scientific  and  commercial 

development,  20278 
Signal  transduction  inhibitors  as  anticancer 

agents:  scientific  and  commercial 

development.  20279 
Testosterone  bucyclate  development,  evaluation, 

and  commercialization.  29856 
Inventions.  Government-owned;  availability  for 
licensing.  469,  7205,  24867,  32013,  32014 
Meetings: 
Advisory  Committee  to  Director,  25238 
Alternative  Medicine  Program  Advisory 

Council,  14292 
Clinical  Research  Advisory  Panel,  32333 
Cochlear  implants  in  adults  and  children; . 

consensus  development  confereiKC,  1 0866 
Fogarty  International  Center  Advisory  Board. 

3410.  25238 
Gaucher  disease;  technology  assessment 

conference,  9339 
(jenome  Research  Review  Committee,  13999 
Human  Genome  Research  Advisory  Council. 

2609,  20720 
National  Advisory  Eye  Council,  26445 
National  Cancer  Institute,  30091,  30092,  31320. 

470,  2397,  341 1,  7206,  9852,  10089,    • 
14439.  19599.  20724,  20725,  28416,  33425 


National  Center  for  Human  Genome  Research. 

11975,28160 
National  Center  for  Research  Resources,  341 1 , 

3412,  20719,  20720 
National  Eye  Institute,  778 1 ,  26445 
National  Heart,  Lung,  and  Blood  Institute,  471, 

3412,  4425,  7207,  9340,  9691,  9693. 

11975,  11976.  12770,  13999,  14956, 

19267,  20719,  24871.  25239.  26039. 

27773,  28160,  28417,  29855,  32333,  .32986 
National  Institute  of  Allergy  and  Infectious 

Diseases,  3412,  3413,  7207,  13729.  25239, 

27114 
National  Institute  of  Arthritis  and 

Musculoskeletal  and  Skin  Diseases.  7208. 

24871 
National  Institute  of  Child  Health  and  Human 

Development,  9692.  14000,  26040,  271 14 
National  Institute  of  Dental  Research,  3413, 

8409,  14439,  16879,  26731,  28160.  29856. 

29858.  32986 
National  Institute  of  Diabetes  and  Digestive  and 

Kidney  Diseases,  3413,  5687,  7208,  14440, 

25241,26040 
National  Institute  of  Environmental  Health 

Sciences,  3414,  9691.  19267,  32987 
National  Institute  of  General  Medical  Sciences, 

.30091,  7060,  7208.  9692,  10088,  13728, 

18417,  25242,  27114.  28161,  32987 
National  Institute  of  Mental  Health,  30892, 

31729.4425,9853.  11976.  16879.  19268, 

19269,  24871,  27115,  28417,  32701,  33425 
National  Institute  of  Neurological  Disorders  and 

Stroke,  .3645,  16655,  19598 
National  Institute  of  Nursing  Research.  3414, 

5687,28161,29857 
National  Institute  on  Aging,  30091,  3415,  9341, 

19600,  20719.  20721,  20725,  26041 
National  Institute  on  Alcohol  Abuse  and 
.       Alcoholism,  4426.  24870,  25241 
National  Institute  on  Deafness  and  Other 

Communication  Disorders,  2768.  5687. 

7781,  14000,  14439,  18606.  19599,  19601, 

25241,  26041,  28622,  29858,  32987 
National  Institute  on  Drug  Abuse,  6141,  12245, 

20726  X 

National  Library  of  Miedicine,  3415,  7208, 
14440.  15573, 16655,  20720,  20726, 
32987,  32988  \ 

President's  Cancer  Panel,  25242.  33425 

Recombinant  DNA  Advisory  Committee,  3645, 
5687,  10090,  16880,  19269,  27115 

Research  Grants  Division  Advisory  Committee, 
9341,9693,  16880,20280 

Research  Grants  Division  Behavioral  and 
Neurosciences  Special  Emphasis  Panel, 
470,  8249 

Research  Grants  Division  initial  review  groups. 
20721 

Research  Grants  Division  special  emphasis 
panels,  3415,  5204,  5688,  6S47,  6720, 
7209,  7210,  7781,  10088,  1 1672,  1 1976, 
11977.  12245,  12246,  13441,  13729, 
14291,  14292,  14440,  14957,  1557.3, 
15936,  16486,  16654,  18417,  18418, 
18606,  19269,  19600,  20721,  20725, 

25242,  25243,  28161,  28418,  29858, 
29859,  3009 1 ,  30892,  3 1 320,  3 1 32 1 , 
31729,  31730,  32334,  32988,  33426 

Scientific  Counselors  Boards  chairpersons,  3646 
Women's  Health  Research  Advisory  Committee, 
15574 
Patent  licenses:  non-exclusive,  exclusive,  or 
partially  exclusive: 
Connaught  Laboratories,  inc.,  26732 
HIV- 1  Nucleocapsid  protein  (p7nc)  capture 
B  assay,  16655 
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Live,  attenuated  bovine  parainfluenza  virus  type 
3  (BPIV-3)  vaccine  development; 
protection  of  infants  and  children  against 
diseases  caused  by  HPIV-3  vinis,  14957 
Oncolmmunin,  Inc.,  24872 
Pharmatec  Inc.  et  al.,  32016 
Pro-Virus,  Inc.,  24872 
Privacy  Act; 

Systems  of  records,  4238 
Recombinant  DNA  molecules  research: 
Actions  under  guidelines,  20726 
Proposed,  7630,  27206 
Uniform  biological  material  transfer  agreement; 
final  format,  12771 

National  Labor  Relations  Board 

RULES 

Conflict  of  interests,  22269 

Miscellaneous  amendments,  32587 

PROPOSED  RULES 

Regulatory  agenda,  24370 

NO^nCES 

Meetings; 

Agency  Procedure  Advisory  Committee,  13183 
Meetings;  Sunshine  Act,  3031,  4660,  1981 1, 

25769 
Organization,  functions,  and  authority  delegations; 
El  Paso  Resident  Office  and  three  counties  in 
Texas  transferred  from  Region  28  to 
Region,  6,  29717 

National  Mediation  Board 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board:  membership,  30610 

National  Oceanic  and  Atmospheric 
Administration 

RULES 

Endangered  and  threatened  species: 

Humpback  whales  in  Hawaiian  waters,  3775 
Sea  turtle  conservation:  shrimp  trawling 
requirements — 
Additional  turtle  excluder  device  requirements 

within  statistical  zones,  32 1 2 1 
Incidental  take  permits,  8956 
Leatherback  turtle  conservation  zone; 

southern  Atlantic  Coast,  25620 
Turtle  excluder  device  exemption,  28741 
Turtle  excluder  device  requirements  within 

sutistical  zones,  21741,  26691 
Turtle  excluder  devices;  flotation  devices. 
15512 
Snake  River  spring/summer  and  fall  Chinook 
sal¥non,  3948,  19342 
Fishery  conservation  and  management: 
Alaska  scallop,  1 1054.  28359 

Correction,  12825 
American  lobster,  21994 
Atlantic  mackerel,  squid,  and  butterfish,  1 7464 
Atlantic  sea  scallop,  17272,  33757 
Atlantic  shark,  21468,  27042 
Atlantic  surf  clam  and  ocean  quahog,  25853 
Atlantic  swordfish,  2032 
Bering  Sea  and  Aleutian  Islands  groundfish, 
30792,  32278,  2905,  41 10.  4866,  5762, 
6974,  8479,  8960,  10040,  11915,  12149, 
I24«7,  14390,  14912,  15521,  16587, 
17028,  17653,  19864,  20248.  20658, 
20916,  2i306,  24800;  25149,  26694, 
26695,  26845,  27425,  33150 
Correction,  13780 
Gulf  of  Alaska  groundfish,  2905,  5337,  5338. 
7136,  7917,  8470,  8478,  1 1915,  12149, 


13079,  14390,  14912,  15072,  15521. 
16587.  17465,  20248,  20658,  20916, 
24800,  25623,  26694,  27425,  29505, 
30199,  30200,  33149 
Gulf  of  Mexico  and  South  Atlantic  coastal 
migratory  pelagic  resources,  4866,  7134, 
7716,  10333,  10514 
Gulf  of  Mexico  reef  fish,  19363 
Gulf  of  Mexico  shrimp;  correction,  5461 
Gulf  of  Mexico  stone  crab,  13918 

Correction,  20916 
Limited  access  management  of  Federal  fisheries 
in  and  off  of  Alaska,  6448,  8470,  8479, 
20248,  20916 
Correction,  5762,  13780 
Gulf  of  Alaska  groundfish,  7288,  12152 
Pacific  halibut  and  sablefish,  11916,  22307 
Northeast  multispecies,  3102,  6446,  13078, 

19364,  21994,  26841 
Northeast  multispecies;  correction,  30157 
North  Pacific  fisheries  research  plan; 

implementation,  2344,  4866 
Ocean  salmon  off  coasts  of  Washington, 

Oregon,  and  California.  21746.  32277 
Pacific  Coast  groundfish,  2331,  6039,  10039, 

13377,  16811,22303,24572 
South  Atlantic  snapper-grouper,  3562,  19364, 
19683 
Correction,  12592 
Summer  flounder,  1757,  2905,  8958,  14230, 
27906 
Correction,  30923 
Western  Pacific  crustacean,  1 3380 
Marine  mammals: 
Commercial  fishing  operations — 
Intentional  lethal  take  prohibition,  6036 
Tuna  (yellowfin)  caught  with  purse  seines  in 
eastern  tropical  Pacific  Ocean;  incidental 
taking  and  importation,  10332 
Marine  sanctuaries; 
Flower  Garden  Banks  National  Marine 

Sanctuary,  LA  and  TX,  10312 
Olympic  Coast  National  Marine  Sanctuary,  WA, 
9294 
Correction,  12592 
Pacific  Halibut  Commission,  International: 
Pacific  halibut  fisheries,  26840,  31260,  33364, 
33365 
Catch  sharing  plan,  14651 
Reporting  and  recordkeeping  requirements.  1 1050 
Tuna,  Atlantic  bluefin  fisheries,  14381 

PROPOSED  RULES 

Civil  and  criminal  enforcement  proceedings; 
limited  use  of  information  collected  by 
voluntary  fishery  data  collectors,  1 1947 
Endangered  and  threatened  species; 
Sea  turtle  conservation;  shrimp  trawling 
requirements — 
Additional  turtle  excluder  device  requirements 

within  statistical  zones;  hearings,  31696 
Leatherback  turtle  conservation  zone; 
southern  Atlantic  coast,  25663 
Shortnose  sturgeon — 
Status  review  and  information  request,  2070, 
2071 
Snake  River  spring/summer  and  fall  chinook 

salmon,  3032,  6977,  7744 
Southern  Oregon  and  Northern  California 

steelhead,  14253 
Steelhead,  26863 
^yest  Coast  chinook  salmon — 
Critical  habital  designation,  30263 
Fishery  conservation  and  management: 
Alaska  scallop,  20959,  24822 
American  lobster,  14261 
Atlantic  Coast  weakfish,  3832,  32130 


Atlantic  mackerel,  squid,  and  butterfish,  5162, 

18391 
Atlantic  sea  scallop.  8622 
Atlantic  shark.  2071 

Atlantic  surf  clam  and  ocean  quahog,  6977 
Atlantic  swordfish,  29543,  32484.  34227 
Atlantic  weakTish  fisheries;  public  hearings, 

32937 
Bering  Sea  and  Aleutian  Islands  groundfish, 
4662,  5763,  81 14,  13106.  17512,  20253, 
27488 
Correction,  8114 
Coastal  migratory  pelagic  resources,  18391 
Gulf  of  Alaska  groundfish,  13106 
Gulf  of  Mexico  and  South  Atlantic  spiny 

lobster,  15743,  21493 
Gulf  of  Mexico  coral  and  coral  reefs 

Hearings,  9320 
Gulf  of  Mexico  reef  fish,  10536.  17511 
Limited  access  management  of  Federal  fisheries 
in  and  off  of  Alaska.  4662,  5763 
Correction,  8114 
Groundfish  and  crab  moratorium,  22542, 

25677 
Gulf  of  Alaska  and  Bering  Sea  and  Aleutian 

Islands  groundfish.  20952 
Gulf  of  Alaska  groundfish;  correction,  4477 
Pacific  halibut  and  sablefish.  2935 
New  England  Fishery  Management  Council: 

meeting.  15893 
North  Pacific  Fisheries  research  plan,  34228 
North  Pacific  Fisheries  research  plan; 

implementation,  20253 
Pacific  Coast  groundfish,  1 1062 
Puerto  Rico  and  U.S.  Virgin  Islands  queen       ^ 

conch  resources,  7156 
Shrimp  and  calico  scallop  off  Southern  Atlantic 

sutes;  hearings,  26403.  31949 
South  Atlantic  snapper-grouper,  8620 
South  Atlantic  snapper  grouper,  hearings,  31949 
Southern  Adantic  golden  crab,  1 7770 
Summer  flounder,  18795.  21491,  28082,  31279 
Marine  mammals: 
Commercial  fishing  operations — 
Commercial  fisheries  authorization:  list  of 
fisheries  categorized  according  to 
frequency  of  incidental  takes,  3 1 666. 
33186 
Endangered  fish  or  wildlife — 

Anadromous  Atlantic  salmon,  14410 
Incidental  taking — 

Small  takes  by  harassment.  28379 
North  Atlantic  right  whale;  protection  zones, 

11951 
Taking  and  importing;  deterrence  regulations 
and  guidelines,  22345 
Marine  sanctuaries:  ^ 

Florida  Keys  National  Marine  Sanctuary,  Fl„ 
16399 
Meetings: 
New  England  Fishery  Management  CouixmI, 
7936,25194,29818,  32649 
Ocean  and  coastal  resource  management 
Monterey  Bay  National  Marine  Sanctuary, 
CA— 
Shark  attraction  by  chimi  or  other  means: 
restriction  or  prohibition,  10812,  14241, 
16082 
Pacific  Halibut  Commission,  Intemational: 
Pacific  halibut  fisheries 
Catch  sharing  plan,  2925 
Tuna,  Atlantic  bluefin  fisheries.  25665,  28776 

NOTICES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
Consistency  appeals — 
Vieques  Marine  Laboratories,  Inc.,  20673 
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Stale  proiirains — 
Evalua  ion  findings  availability,  6524,  6S2S, 

21792 

IniCTt  10  evaluate  performance,  3838,  17056 
Committees,  establishment,  renewal,  termination, 
etc.:     1 
Sea  Grant  Review  Panel;  naembership,  18586 
Endangered  and  threatened  species: 

Endangeitd  Species  Act  activities;  interagency 
cooperative  policy  statements 
Candi<late  species  guidaiKe;  comment  period 

eiltended.  8729 
Distinot  vertebrate  population  segment 

itKntiflcation;  comment  period  extended, 
8729. 
Sea  turtle/shrimp  fishery  emergency  response 

plani  19885 
Snake  Ri^er  sockeye  salmon,  25201 
Hearii^.  32303 

Propo9Ed  recovery  plan  availability,  19388, 
24720 
Spring/sifmmer/fall  chiiKwk  salmon;  proposed 
recojvery  plan  availability,  19388,  26720 
Environmeital  statements;  availability,  etc.: 
Atlantic  4ea  scallop.  15126 
Gulf  of  Menico  shrimp  fishery;  bycatch  of  fish 

in  tiawling  operations.  1769 
New  Bedford.  MA;  harbor  environment,  10835 
Fishery  coi|servation  and  management: 
Atlantic  tnonkfish,  10574 
Atlantic  Striped  bass  fisheries;  1993  survey, 

932 1 
Atlantic  sturgeon,  bluefish,  and  weakfish,  19572 
Fishery  ma  nagement  couiKils;  hearings: 
South  Ai  lantic — 
Coral,  3625 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Chesapeake  Bay  stock  assessments.  I3%3 
Climate  and  Global  Change  Program,  2461 1 
Fishing  ndustry  research  and  development 
pro  ects — 
Gulf  ( f  Mexico  and  South  Atlantic  (North 
C  arolina  to  Florida);  fishery  resources 
L  se.  7940 
Global  I  earning  and  Observations  to  Benefit 
En\  ironment  (GLOBE)  program  for  K- 1 2 
U.S.  schools.  3839.  19727 
National  estuarine  research  reserve  system. 

27(83 
Nofthea  t  fisheries  assistance  program;  short- 
tern  assistance  emphasis,  12199 
Northca  ;t  fishing  industry  program;  short-term 
ass  staiKe  emphasis 
Claril  cation.  25202 
Northea  it  multispecies  fishing  capacity 

red  Ktion  demonstration  program,  32504 
Seasona  to  Inierannual  Climate  Prediction 
Program.  13407 
Intematior  al  Whaling  Commission: 
Bowhea  i  whale;  strike  quota;  U.S. 
im  tlementation,  26720 
Marine  m  mmals: 
Califorr  ia  sea  lions  preying  on  wild  winter-run 

ste:lhead;  intentional  lethal  taking.  3841 
Exporta  ion  of  nonreleasable  beached  and 

stJ5«lcd  California  sea  lions,  14424,  19886 
Incideni  al  taking;  authorization  letters,  etc.— 
ExxoiCo..  U.S.A..  30066 
Lock  »eed  Environmental  Systems  & 

Technology  Co.,  24840 
Wast  ington  Slate  Corrections  Department. 
'046 
Marine  saKmaries: 
Key  La  go  National  Marine  Sanctuary.  FL; 
CO  al  reef  restoration  activities;  temporary 


IMI 


closure  of  two  areas  to  public  access,  • 
30287 
Meetings: 
Atlantic  States  Marine  Fisheries  Commission 

coastal  fisheries  maiugement  plans,  27965 
Caribbean  Fishery  Management  Council,  13968, 

30520 
Florida  Keys  National  Marine  Sancmary 

Advisory  Council.  28389 
Gulf  of  Mexico  Fishery  Management  Council, 
443,  2949,  10358.  10837,  11076,  12541. 
16621.  18800,  190»,  19887,  20480, 
30520,  32141 
International  Whaling  Commission 

Proposed  U.S.  position,  19391 
Marine  Fisheries  Advisory  Committee,  19887 
Mid-Atlantic  Fishery  Managenwnt  Council, 
2382,  3625,  9013,  9822,  10837.  16622. 
19888.25694,31144.31449 
Modernization  Transition  Committee,  28578 
Monterey  Bay  National  Marine  Sanctuary 
Advisory  Council,  2949.  9324,  19391, 
27723,  32141 
New  England  Recovery  Plan  Implementation 

Team,  31999 
North  Pacific  Fishery  Management  Council, 
10838.  14425.  15127,  16621,  18801, 
28087,  29576 
Pacific  Fishery  Management  Council,  6701, 
9325.  12541,  15127,  17775.  22370,  28578, 
30520,31145,34233 
Sea  Grant  Review  Panel,  18587 
Shark  Operations  Team,  30068 
South  Atlantic  Fishery  Management  Council, 

3625,  13968,  15748,  22051,  26874,  31449 
Western  Pacific  Fishery  Management  Council, 
12542.  17057.  18395.26874 
National  Weather  Service;  modernization  and 
restructuring;  weather  services  degradation; 
areas  of  concern,  10066.  32943 
Organization,  functions,  and  authority  delegations: 
National  marine  sanctuary  program;  adoption  of 

symbol,  15903 
North  Pacific  Fishery  Management  Council, 
31450 
Permits: 

Endangered  and  threatened  species,  2949,  3844, 
5624,  7752,  10358,  12913.  14735,  16857, 
17315.  17316,  19025,  20480,  20673, 
21501,  21502,  22051.  24616.  27087. 
28777,  30520,  30521.  31999,  32945 
Experimental  fishing,  10838 
Foreign  fishing.  27492,  28389 
Marine  mammals,  1770,  2949,  4148.  4891, 
5908,  7753,  8632,  8640.  10067,  13121, 
14270,  14271,  14426,  14735,  15128. 
15534.  16116,  16622,  17058,  17315, 
17317,  18395,  19025,  19026,  19888, 
20481.  21503,  22370,  25203,  27492, 
27493,  27723,  28390.  28777,  30065, 
30844,  31450,  32141,  32303,  32304, 
32507.  34233 
Marine  mammals,  and  endangered  and 
threatened  species.  26406.  28390 
West  Coast  salmon  fisheries;  northwest  emergency 

assistance  plan.  5908.  25891.  32507 
Wetlands  and  other  aquatic  resources;  mitigation 
banks;  establishment,  use.  and  operation; 
Federal  guidance.  12286 

National  Park  Service 

RULES 

National  park  system: 
Alaska  national  preserves;  hunting  and  trapping 
prohibitions,  18532 


Denafi  National  Park  and  Preserve,  AK;  Mount 
McKinley  and  Mount  Foraker,  mountain 
climbing  registration  requirements,  16579 
Special  regulations: 

Everglades  National  Park,  FL;  obsolete  mining 
and  commercial  fishing  regulations 
deletion.  State  fishing  regulation,  etc.;     * 
correction,  6021 

Grand  Teton  National  Park,  WY;  mountain     '. 
climbing  and  winter  backcountry  trips, 
13629 

National  Capital  Region  parks;  sales  of  items; 
limits  and  standards  for  sites,  stands  and 
structures  for  such  sales,  17639 
'    Correctioii,  33351 

PROPOSED  RULES 

Historic  preservation  projects  standards;  revision, 

3599 
National  Park  System: 
Alaska  national  preserves;  hunting  and  trapping 

prohibitions,  19011 
Alaska  visitor  service  authorizations,  20374 
Glacier  Bay  National  Park,  AK;  vessel 

management  plan,  29523 
I  Environmental  assessment,  29532 
SpMial  regulations: 
(Spe  Cod  National  Seashore  Off-Road  Vehicle 
Use  Negotiated  Rulemaking  Committee — 
Intent  to  establish,  26857 
Oregon  Caves  National  Monument,  OR;  age 

restriction  elimination,  13662 
Pictured  Rocks  National  Lakeshore,  MI; 
developed  and  high  visitor  areas  closure 
to  hunting,  4394 

NOTICES 

Aircraft  overflights;  effects  on  Grand  Canyon 

National  Park;  public  meeting,  33452 
Committees;  establishment,  renewal,  termination, 
etc.: 
National  Park  System  Advisory  Board,  19407 
Concession  contract  negotiations: 
Cape  Cod  National  Seashore,  MA,  14958 
Channel  Islands  National  Park.  CA;  air  taxi 

service.  15939 
Grand  Canyon  National  Park;  Colorado  River 

running  services.  21827 
Grand  Portage  National  Monument.  MI;  boat 

transportation  services,  28164 
Isle  Royale  National  Park,  MI — 
Air  transportation  services,  22074 
Boat  transportation  services,  28164,  28165 
Jacob  Riis  Park,  Gateway  National  RecTeation 

Area,  NY.  9857 
Kalaupapa  National  Historic  Park.  CA;  guided 

trail  ride  service.*25736 
Kings  Canyon  National  Park,  CA;  visitor 

facilities  operation,  16159 
Muir  Woods  National  Monument,  CA,  28794 
Presidio  of  Sar  Francisco,  CA — 

Gymnasiums  and  swimming  pool,  27987 
Sagamore  Hill  National  Historic  Site,  MA,  3434 
Sequoia  National  Park,  CA;  visitor  facilities 

operation,  16159 
Yosemite  National  Park,  CA;  medical  clinic, 
28794 
Concession  contract  policies  review,  3435 
Concessions  contracts  and  permits;  sample 

prospectus  and  related  guidelines;  availability, 
9855 
Environmental  statements;  availability,  etc.: 
Big  Thicket  National  Preserve,  TX,  30897 
Boston  National  Historical  Park,  MA,  721 1 
Cabrillo  National  Monument,  CA.  31492 
City  of  Rocks  National  Reserve,  ID,  1 45 
Creve  Coeur  Lake  Memorial  Park,  MO,  12569 


Eugene  O'Neill  National  Historic  Site,  CA. 

7068 
Fort  Vancouver  National  Historic  Silc,  WA, 

27325 
Gettysburg  National  Military  Park/Eisenhower 

National  Historic  Site.  PA.  26049 
Glacier  National  Park.  MT.  17804 
Grand  Canyon  National  Park.  AZ,  13450.  22074 
Great  Smoky  Mountains  National  Park.  TN; 

Foothills  Parkway  Section  8D  construction, 

5697 
Haleakala  National  Parte,  HI,  25736 
Hamilton  Grange  National  Menwrial.  NY, 

14001 
Isle  Royale  National  Park,  MI,  16159 
Joshua  Tree  National  Park.  CA.  4444 
Juan  Bautista  de  Anza  National  Historic  Trail. 

CA.  144 
Kaloko  Honokohau  National  Historical  Park. 

HI.  145 
Lake  Mead  National  Recreation  Area.  AZ  and 

NV.  .3436.  11994.  19407 
Lake  Meredith  National  Recreation  Area,  TX, 

19956 
Mississippi  National  River  and  Recreation  Area, 

MN.  6282 
Monocacy  National  Battlefield.  Frederick,  MD; 

Historic  Preservation  Training  Center 

relocation.  4445 
Olympic  National  Park.  WA.  14958.  20749 
Organ  Pipe  Cactus  National  Monument,  AZ. 

21004 
Pictured  Rocks  National  Lakeshore.  Ml.  6731 
Rock  Creek  Tennis  Stadium.  Washington,  DC. 

27553 
Saini-Gaudens  National  Historic  Site,  NH. 

21827 
Sitka  National  Historical  Park.  AK,  26455 
Federal  wildland  fire  management  policy  and 
program  review.  95 
Report  publication  delay,  25688 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Preservation  technology  and  training  projects, 

14001 
Jean  Lafitte  National  Historical  Park  and  Preserve, 
LA;  temporary  closure  for  nutria  population 
reduction.  5697 
Management  and  land  protection  plans; 
availability,  etc.: 
Timucuan  Ecological  and  Historic  Preserve,  FL, 

9395 
Meetings: 
Acadia  National  Park  Advisory  Commission. 

6283.20114 
Aniakchak  National  Monument  Subsistence 

Resource  Commission,  16160 
Chesapeake  and  Ohio  Canal  National  Historical 

Park  Commission.  28794 
Dayton  Aviation  Heritage  Commission.  25737 
Delaware  and  Lehigh  Navigation  Canal  National 

Heritage  Corridor  Commission,  19284, 

30582 
Delaware  Water  Gap  National  Recreation  Area 

Citizens  Advisory  Commission,  1 7086 
Delta  Region  Preservation  Commission.  1 4447 
Denali  National  Park  Subsistence  Resource 

Commission.  5698.  27988 
Gates  of  Arctic  National  Park  Subsistence 

Resource  Commission,  2610,  21005 
Gettysburg  National  Military  Park  Advisory 

Commission,  12570.  33427 
Golden  Gate  National  Recreation  Area;  Crissy 

Field  site  design,  1 46 
Golden  Gate  National  Recreation  Area  and 

Point  Reyes  National  Seashore  Advisory 

Commission.  1 1678.  21006 


Indian  Memorial  Allvisory  Committee.  9857. 

10869.  30582.  32991 
Jimmy  Carter  National  Historic  Site  Advisory 

Commission.  16160 
Keweenaw  National  Historical  Park  Advisory 

Commission,  19080 
Lake  Clark  National  Park  Subsistence  Resource 

Commission,  21827 
Maine  Acadian  Culture  Preservation 

Commission.  4445,  13731 
Manzanar  National  Historic  Site  Advisory 

Commission.  17572 
Mississippi  River  Coordinating  Commission. 

1 1994,  25737 
Mississippi  River  Corridor  Study  Commission, 

146.  12971 
Missouri  National  Recreational  River  Advisory 

Group.  19080.  32024 
National  Capital  Memorial  Commission,  9395, 

20505,  26738 
National  Preservation  Technoloey  and  Training 

Board.  14002 
Native  American  Graves  Protection  and 

Repatriation  Review  Committee.  4445. 

28429 
Niobrara  Scenic  River  Advisory  Commission, 

6283.  25737 
Pea  Ridge  National  Military  Park  Advisory 

Team.  4921.  10869.  16161.  27988 
San  Francisco  Maritime  National  Historical  Park 

Advisory  Commission.  261 1.  15581.  27988 
Santa  Fe  National  Historic  Trail  Advisory 

Council.  19956 
Sleeping  Bear  Dunes  National  Lakeshore 

Advisory  Commission.  9395,  25737 
Sudbury.  Assabet  and  Concord  Rivers  Study 

Committee.  4446.  8060.  18610,  31733 
Trail  of  Tears  National  Historic  Trail  Advisory 

Council,  10869 
Upper  Delaware  Citizens  Advisory  Council. 

21006 
White  House  Preservation  Committee.  5946 
Mining  plans  of  operation;  availability,  etc.: 
Denali  National  Park  and  Preserve.  AK.  33428 
Wrangell-St.  Elias  National  Park  aixj  Preserve. 

AK.  13732 
National  Register  of  Historic  Places: 
Pending  nominations,  478.  2782.  3647.  4922. 

5946.  7212.  8730.  9857.  10870.  12570. 

L3731.  14959.  15940.  17087.  18421. 

19408.  20281.  21552.  24878.  26456. 

27326.  28625,  29864.  31 163,  32162,  33225 
National  Wild  and  Scenic  Rivers  System: 
WallowaRiver.  OR,  28165 
Eligibility  report  availability.  19956 
Native  American  human  remains  and  associated 
funerary  objects: 
Bemice  P^uahi  Bishop  Museum.  HI;  inventory 

from  Island  of  Lanai.  33846 
Cibola  National  Forest.  NM;  prayer  feather 

bundles.  15156 
Disposition  of  culturally  unidentifiable  Native 

American  remains,  etc.;  comment  request. 

32163 
Field  Museum  of  Natural  History,  IL — 

Little  Elk  Standing  Village  Bundle  (Pawnee). 

8732 
Pawnee  woman's  cranium  and  mandible. 

8731 
Wampum  belt,  11109 
Heard  Museum,  AZ;  La  Ciudad  Ruin  inventory, 

30897 
Hood  Museum  of  Art,  NH;  Hawaiian  inventory. 

30898 
Joseph  Moore  Museum  of  Natural  History.  IN; 

Hawaiian  inventory.  30898 


National  Science 

Maxwell  Museum  of  Anthropology.  NM; 

Koyemsi  Katsina  mask.  22405 
Mo'omoni  on  Molokai  Site,  HI;  inventory. 

19407 
Museum  of  New  Mexico.  NM;  prayer  slick. 

6552 
Navajo  Nation  Museum,  AZ;  carved  wooden 

mask,  4922 
Nebraska  State  Historical  Society;  inventory. 

17572 
Ojai  Valley  Historical  Society  and  Museum, 

Ojai.  CA;  inventory.  19408 
Peabody  Museum  of  Archaeology.  MA — 
Penobscot  Indian  Nation  et  al.;  inventory 

from  1 1  Maine  sites.  261 1 
Titicut  site  remains.  8733 
Pipe  Spring  National  Monument,  Moccasin.  AZ; 

inventory.  33428 
Robert  Hull  Fleming  Museum  of  University  of 
Vermont,  VT;  Oneida  Indian  Nation  of 
New  York;  tortoise  shell  rattle.  8732 
Oil  and  gas  plans  of  operation;  availability,  etc.: 

Big  Cypress  National  Preserve.  FL,  31492 
Realty  actions;  sales,  leases,  etc.: 
Georgia.  22405.  28795 
Ohio.  11994.  16503 
Saint  Croix  National  Scenic  Riverway.  MN  aitd 
'."t;  temporary  restricted  access  program  to 
prevent  spread  of  exotic  zebra  mussel.  27327 
Steamtown  National  Historic  Site  and  Steamtown 
Volunteer  Association.  PA;  logos  and  park 
name  registration.  4446 
Wildland  fire  management  policy  and  program 
review.  32485 

National  Science  Foundation 

RULES 

Debarment  and  suspension  (nonprocuremem), 

33037.  33062 
Grants  and  cooperative  agreements  to  State  and 
local  govemments;  uniform  administrative 
requirements  (OMB  A- 102) 
Simplified  acquisition  dollar  threshold  increase. 
19638.  19645 

PROPOSED  RULES 

Regulatory  agenda.  24100 
NOTICES 

Agency  information  collection  activities  under 
OMB  review.  4198.  1 04 1 3.  14977.  15609. 
18427.  19101.  26463.  28178.  33010 
Alternative  means  of  dispute  resolution 

adminisontive  programs;  policy  statement. 
9868 
Antarctic  Conservation  Act  of  1978;  permit 

applications,  etc..  4198,  6296.  28178.  33872 
Arctic  research  plan;  fourth  biennial  revision; 

comment  opportunity.  15309  15310 
Committees;  establishment,  renewal,  termination, 
etc.: 
Future  of  Supercomputer  Centers  Program  Ad 

Hoc  Task  Force!  .3438 
Small  Business  Industrial  Innovation  Advisory 
Committee  ct  al..  33873 
Environmental  statements;  availability,  etc.: 
Laser  Interferometer  Gravitational-Wave 
Observatory.  LA.  7588 
Investigator  financial  disclosure  policy.  32035 
Meetings: 
Advanced  Scientific  Computing  Special 
Emphasis  Panel,  3274,  6566.  14306. 
15610.  28803 
Alan  T.  Waterman  Award  Commioee,  1 1687 
Antarctic  Tour  Operators.  32 1 84 
Anthropological  and  Geographic  Sciences 
Advisory  Panel.  8096.  16679 
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National]  Science 

Astronotiical  Sciences  Special  Emphasis  Panel, 

207  '8,  26742 
Biochem  stry  and  Molecular  Structure  and 

Funtion  Advisory  Panel,  14307,  16680, 

i78:;5 

Bioengin  wring  and  Environmental  Systems 

1  Emphasis  Panel,  2158.  3274,  5226. 
3,  17825,  19964.  20777,  25253 
I  Sciences  Advisory  Committee, 
19964.  22414.  26742.  33873 
I  Sciences  Special  Emphasis  Panel, 
,  6566.  7797,  10613,  11688,  16679, 
,  20122,  22412,  25253,  28803 
ology  Advisory  Panel.  17825 

Program  Advisory  Panel,  15610 
and  Transport  Systems  Special 
hasis  Panel,  16681.  22412.  22414. 
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Special  Emphasis  Panel,  5227,  7797 
Mechanical  Structures  Special 
Emphasis  i'anel.  9055 
Civil  an(  Mechanical  Systems  Special  Emphasis 
Pan:l,  149,  2159,  3438,  4199,  28803, 
30610.  31736.  32563,  32564,  33874 
Cognitiv :.  Psychological  and  Language 

Sciences  Advisory  Panel,  16679.  17826. 
19131,21224 
Comput<  r  and  Computation  Research  Division 

Spe:ial  Emphasis  Panel.  13185,  19965 
Comput(  r  and  Information  Science  and 

Enj  ineering  Advisory  Committee,  3275, 
26T42 
Cross  D  sciplinary  Activities  Special  Emphasis 

Par  el,  10614.  19102,  20512,  22412 
Design.  Vlanufacturing  and  Industrial  Innovation 
Special  Emphasis  Panel.  5226.  10614. 
201  78.  26742,  28804,  32564,  33874 
DOE/N!  F  Nuclear  Science  Advisory 

Coi  nmittee,  7226.  16680 
Earth  S<iences  Proposal  Review  Panel,  10614. 

17f26 
Ecologii  al  Studies  Advisory  Panel.  14307 
Econom  cs.  Decision,  and  Management  Sciences 

Adrisory  Panel.  13185,  17826,  22413 
Educatit  n  and  Human  Resources  Advisory 

Co  nmittee.  7797,  14977,  22413.  25253 
Electric  J  and  Communications  Systems  Special 
En  phasis  Panel.  2159.  3275.  4642.  5226. 
65(6,  19965,  20778,  22413,  26742.  277%. 
28104,31736 
Elemen  ary.  Secondary  and  Informal  Education 

Sp  cial  Emphasis  Panel.  1 1997.  32564 
Enginee  ring  Advisory  Committee.  3438.  5227. 
10*  14,  16681.28804.33874 

Education  and  Centers  Special 
hasis  Panel,  150.  4199,  12787,  32564 
(Ipportunities  in  Science  and  Engineering 
Committee.  4199.  30610 

Networking  Council  Advisory 
Coinmittee,  14306 

■  NSF  Supercomputer  Centers  Program 
Taik  Force,  15610,  18427.  22589.  28804 
Genetic  i  and  Nucleic  Acids  Advisory  Panel. 
16^80,  17826 

Advisory  Committee,  19101.  20778 
Special  Emphasis  Panel.  150,  3275. 
8.  8739.  20779.  277% 
Education  and  Research  Development 
Spfccial  Emphasis  Panel.  18427.  19%5 

Resource  Development  Special 
Er  iphasis  Panel,  5227.  5228,  6566.  9055. 
10S14.  11688.  17827 
Inform;  tion  Robotics  and  Intelligent  Systems 
Sf  ccial  Emphasis  Panel.  3276.  7798.  9055. 
\4W6.  17827.  20777.  22413.  27797 
Inlerag  :ncy  Arctic  Research  Policy  Committee. 
25  253 


K  nces  : 
34(8 


IntcmationaJ  Programs  Special  Emphasis  Panel, 

2159.  4199 
LxMig-Term  Projects  in  Environmental  Biology 

Advisory  Panel.  4199 
Materials  Research  Special  Emphasis  Panel. 

3276.7798,9056.  10615.  13184.  16681. 

19%5.  20777.  22413.  32565 
Mathematical  and  Physical  Sciences  Advisory 

Committee.  13184.  17827.  20778,  33874 
Mathematical  Sciences  Special  Emphasis  Panel, 

6566,  7798,  9056.  1 1688,  14305,  15610, 

17827,  26904 
Mechanical  and  Structural  Systems  Special 

Emphasis  Panel.  3276.  22414 
Microelectronic  Information  Processing  Systems 

Special  Emphasis  Panel.  3276 
Networking  and  Communications  Research  and 

Infrastructure  Special  Emphasis  Panel. 
-  2159.22414.27797 
Neuroscience  Advisory  Panel.  16680,  17828, 

19102,  I9%5 
Physics  Special  Emphasis  Panel,  2159,  4200. 

5227,  5228,  19966,  22414,  27797 
Physiology  and  Behavior  Advisory  Panel, 

14307.  15611.  16681.  17828 
Polar  Programs  Advisory  Committee.  1 4306. 

14307 
Polar  Programs  Special  Emphasis  Panel,  4200, 

19966,  33874 
Presidential  Faculty  Fellows  Advisory  Panel, 

9056 
Research,  Evaluation,  and  Dissemination  Special 

Emphasis  Panel,  2160,  1 1689,  19966, 

26743,  27797 
Science  and  Technology  Infrastructure  Special 

Emphasis  Panel,  19966 
Science  Resources  Studies  Special  Emphasis 

Panel,  19102 
Science,  Technology,  and  Society  Advisory 

Panel,  13184 
Social,  Behavioral  and  Economic  Research 

Special  Emphasis  Panel.  27797 
Social.  Behavioral  and  Economic  Sciences 

Advisory  Committee.  28805 
Systemic  Reform  Special  Emphasis  Panel.  6567. 

14305.  14307.  17828.33875 
Undergraduate  Education  Special  Emphasis 

Panel.  2160.  10615.  14306.  33875 
Meetings;  Sunshine  Act,  4945.  14330.  21850. 

31350 
Privacy  Act: 

Systems  of  records.  4449.  6738.  27568 
Reports;  availability,  etc.: 
International  Panel  on  Climate  Change. 

Working  Group  I;  report  availability. 

22078 

National  Security  Agency/Central 
Security  Service 

NOTICES 

Privacy  Act: 
Systems  of  records,  30074 

National  Technical  Information 
Service 

NOTICES 

Meetings: 
Advisory  Board,  25892 
NTIS  Advisory  Board.  2950 

National  Telecommunications  and 
Information  Administration 

NOTICES 

Global  information  infrastructure;  agenda  for 
cooperation.  10359 


Grants  and  cooperative  agreements;  availability, 
etc.: 
National  Endowment  for  Children's  Educational 

Television.  15636 
Public  teleconmiunications  facilities  planning 

and  construction  program,  25772 
Public  telecommunications  facilities  program  et 

al.;  sectarian  broadcasting  policies; 

comments  request,  32142 
Telecommunications  and  information 

infrastructure  assistance  program,  8 1 56. 

32652 
Meetings: 
Children's  Educational  Television  Advisory 

Council,  8633 
National  Information  Infrastructure  Advisory 

Council,  2636.  3532.  10266.  15824.  28088 
Spectrum  Planning  and  Policy  Advisory 

Committee.  10839 

National  Transportation  Safety  Board 

RULES 

Practice  rules: 
Air  safety  proceedings,  25620 

PROPOSED  RULES 

Accident/incident  investigation  procedures: 
Public  aircraft  accident  reporting  requirements, 
13948 

NOTICES 

Aircraft  accidents;  hearings,  etc.; 

Roselawn,  IN;  American  Eagle  flight  4181 
accident.  8739 
Alaskan  air  safety  study;  public  forums,  18428 
Meetings;  Sunshine  Act.  2427,  7287,  8442,  10425, 
10897.  13778.  15953.  17.384.  18441.  24672. 
27597.  28437.  30334 

National  Women's  Business  Council 

NOTICES 

Meetings;  Sunshine  Act.  9078 

Natural  Resources  Conservation 
Service 

RULES 

Wetlands  reserve  program: 

Responsibility  transferred  from  Consolidated 
Farm  Service  Agency  to  NRCS.  2851 1 
Correction.  33034 

NOTICES 

Environmental  statements;  availability,  etc.: 
Bear  Creek  Watershed,  OR,  1 4263 
Buffalo  River  Tributaries  Watershed.  AR.  19016 
Delta-Clearwater  River  Watershed.  AK.  20258 
Harquahala  Valley  Watershed.  AZ.  .30514 
Hurricane- Wolf  Creeks  Watershed.  MS.  25689 
Lower  Hamakua  Ditch  Watershed.  HI.  28573 
Lower  Little  Tallapoosa  River  Watershed.  GA. 

6072 
Nahunta  Swamp  Watershed.  NC.  6500 
Nolan  River  Watershed.  TX.  5164 
Southwest  White  Lake  Shore  Protection 
Demonstration  Project.  LA,  13401 

Hydric  soils  of  United  Sutes;  list  criteria  wording 
change,  10349 

Watershed  projects;  deauthorization  of  funds: 
Box  Creek  Watershed,  MS,  33789 
East  WalkSr  Watershed.  NV.  5164.  25690 
East  Wenatchee  Watershed.  WA.  15124 
Houlka  Creek  Watershed.  MS.  33789 
Pasture  Creek  Watershed.  MT.  8627 
Sandy  Creek  Watershed.  NC.  41 47 

Wetlands  and  other  aquatic  resources;  mitigation 
banks;  establishment,  use.  and  operation; 
Federal  guidance.  1 2286 


Navy  Department 

RULES 

Navigation.  COLREGS  compliance  exemptions: 
USS  Carney.  27025 
Correction.  31351 
USS  Carter  Hall.  22508 
USS  Curtis  Wilbur.  27027 
USS  Dwight  D.  Eisenhower.  22505 
USS  Fitzgerald.  3345 
USS  John  F.  Kennedy.  22510 
USS  Oriole.  22507 
USS  Ramage,  22511 
USS  Russell.  22507 
USS  Saipan.  27026 
USS  Stethem.  22509 
USS  Tucson.  22511 

NOTICES 

Base  realignment  and  closure: 
Surplus  Federal  property — 
Naval  Air  Warfare  Center.  Aircraft  Division. 

Warminster.  PA,  16860 
Naval  Air  Warfare  Center,  Trenton,  NJ, 

19746 
Naval  Reserve  Center,  Atlantic  City,  NJ, 

19745 
Naval  Reserve  Center.  Jamestown.  NY. 

20483 
Naval  Reserve  Center.  Miami.  FL.  15754, 

32511 
Naval  Reserve  Center.  New  Bedford.  MA, 

20485 
Naval  Re&rve  Center,  Pitlsfield.  MA,  20484 
Naval  Reserve  Center,  Staunton.  VA.  16861 
Naval  Station.  Brooklyn.  NY.  22570 
Naval  Station.  Lorfg  Beach.  CA.  16858 
Naval  Station.  Philadelphia.  PA,  33793 
Naval  Station.  Suten  Island.  NY.  16859 
Naval  Training  Center  Orlando,  FL,  1 5750, 

16458,  16459,  16460,  16461 
Naval  Training  Center  San  Diego,  CA,  30525 
Environmental  statements;  availability,  etc.: 
Base  realignment  and  closure — 
Department  of  Defense,  housing  authority, 

Novato,  CA,  13415 
Naval  Air  Station,  Agana.  GU,  12206 
Naval  Air  Station,  Alameda,  CA.  13413 
Naval  Air  Sution  Cecil  Field.  FL.  4897 
Naval  Air  Station  Dallas.  TX.  13131 
Naval  Air  Station  Lemoore.  CA.  2576 
Naval  Air  Station  Pensacola.  FL,  444 
Naval  Air  Warfare  Center  Aircraft  Division, 

Patuxent  River,  MD,  5169 
Naval  Civil  Engineering  Laboratory,  Port 

Hueneme.  CA.  131.32 
Naval  Hospital  Long  Beach,  CA,  8345, 

10068,  15129 
Naval  Hospital  Philadelphia,  PA,  12207 
Naval  Reserve  Center,  FL,  131 30 
Naval  Shipyard,  San  Francisco,  CA,  33392 
Naval  Shipyard.  Vallejo.  CA.  13133^ 
Naval  Station  Treasure  Island.  CA.  1.3417 
Naval  Training  Center  Orlando,  FL,  28393 
Oak  Knoll  Naval  Hospital,  Oakland,  CA, 
1.3414 
Fleet  and  Industrial  Supply  Center,  CA; 

proposed  leasing  of  Navy  land  to  Port  of 
Oakland,  28588 
Marine  Corps  Base,  Camp  Lejeune,  NC:  solid 

waste  disposal,  16862 
Marine  Corps  Camp  Pendleton,  CA;  disposal 
of  treated  effluent  from  five  sewage 
treatment  plants,  9327 
Mine  Warfare  Center  of  Excellence,  TX; 

establishment  and  public  hearings,  25695 
Naval  Air  Station  Fallon,  NV.  256% 


Naval  Facilities  Engineering  Service  Center, 

CA;  disposal  and  reuse,  1 2747 
Nimitz  class  aircraft  carrier,  homeporting  in  San 

Diego,  CA.  256% 
SEA  WOLF  class  subtnarines;  homeporting  and 

pre-acceptance  trials  on  U.S.- East  Coast; 

shock  testing.  12748 
Inventions.  Government-owned;  availability  for 
licensing.  4897.  13419.  14737.  16858.  21131, 
21504 
Meetings: 
Chief  of  Naval  Operations  Executive  Panel. 

445.  2382.  3628.  5170.  8646.  10068. 

14737.  15755.  16863.  22571.  26411.  27090 
Chief  of  Naval  Operations  Executive  Panel  task 

forces.  20677 
Naval  Academy.  Board  of  Visitors.  19747 
Naval  Postgraduate  School,  Board  of  Advisors 

to  Superintendent,  19395 
Naval  Research  Advisory  Committee,  15287, 

21131,  26028,  27277,  28093,  30526. 

30845,  33393 
Naval  War  College,  Board  of  Advisors  to 

President,  22054 
Planning  and  Steering  Advisory  Committee, 

4606,  22054 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Biocompatibles  Ltd..  2641 1 
Davis  Liquid  Crystals.  Inc.,  34236 
Dexcil  Corp..  4607 
Electronic  Data  Systems  Corp.,  4607 
Massachusetts  Institute  of  Technology,  21131 
Privacy  Act: 
Systems  of  records,  7523.  26723 

Neighborho^  Reinvestment 
Corporation 

NOTICES 

Meetings;  Sunshine  Act.  12591 


1.3778.  25941 


Nuclear  Regulatory  Commission 

RULES 

Byproduct  material;  domestic  licensing: 
Requirement  to  report  transfers  of  devices  to 
generally  licensed  persons.  3735 
Byproduct  material;  medical  use: 
Radiopharmaceuticals  and  radiolabeled 
biologies;  preparation,  transfer  for 
commerical  distribution,  and  use.  322 
Emergency  planning  licensing  requirements  for 
independent  spent  fuel  storage  facilities 
(ISFSI)  and  monitored  retrievable  storage 
facilities.  32430 
Fee  schedules  revision;  100%  fee  recovery  (1995 
FY).  32218 
Correction.  33462 
Licensee  access  authorizations  renewal/ 

reinvestigation  program.  26355 
Operator  licenses: 

Nuclear  power  plant  license  renewal.  22461 
Organization,  functions,  and  authority  delegations: 
Address  and  telephone  number  changes.  24549 
Policy  statements;  withdrawn.  4071 
Power  reactor  licensees;  reporting  requirements 

reduction.  13615 
Practice  rules: 
Domestic  licensing  proceedings — 
Enforcement  actions  policy  and  procedure; 

removal.  34380 
Small  entity  size  standard  revision.  1 8344 
Radiation  protection  standards: 
Low-level  waste  shipitient  manifest  information 
and  reporting.  15649 
Correction.  25983 
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Nuclear 

Protection  of  individuals  exposed  to  ionizing 
radiation  during  routine  activities,  record 
retention  requirements  reinstated.  20183 
Respiratory  protection  equipment  use  and 
medical  examination  frequency.  7900 
Radiography  licenses  and  radiation  safety 
requirements  for  radiographic  operations: 
Radiography  equipment;  performaiKe 
requirements.  28323 
Spent  nuclear  fuel  and  high-level  radioactive 
waste;  iixlependent  storage  licensing 
requirements: 
Interim  storage  in  independent  installations;  site- 
specific  license  to  qualified  applicant. 
20879 

PROPOSED  RULES 

Combined  constniction  permits  and  operating 

licenses;  amendments.  4877 
Fee  schedules  revision;  100%  fee  recovery  (1995 
FY).  14670 
Conection.  16589.  18882 
High-level  radioactive  uastes  c*  sposal  in  geologic 

repositories;  desij;n  basic  events,  !  5 1 80 
Maintenance  inspectior  guidance  revision  and 

pilot  site  visits  rcMilts;  meeting.  19686 
Nuclear  power  reactors,  standard  design 

certifications;  and  combined  licenses;  early 
site  permits: 
Boiling  water  reactors — 
Design  certification  rules  and  System  804- 

design;  meeting.  17947 
Standard  design  certification  approval.  17902 
System  80+  design.  1 7924 
Plants  and  materials;  physical  protection: 
Reactor  containment  access  control;  security 
requirements  changes.  24803 
Practice  rules: 

Domestic  licensing  proceedings — 
Special  nuclear  matenal.  18035 
Practice  rules  for  domestic  licensing  proceedings: 
Rulemaking  petitions;  submission  procedures. 
15878 
Production  and  utilization  facilities: 
Power  reactor  and  Category  I  fuel  cycle 
licenses;  physical  security  plan  format 
changes.  19170 
Production  and  utilization  facilities;  domestic 
licensing: 
Nuclear  power  plants — 
Environmental  qualification  of  electric 

equipment.  22010 
Light-water-cooled  power  reactors;  primary 
reactor  containment  leakage  testing. 
%34 
Nuclear  power  reactors — 
Emergency  planning  and  preparedness 

exercise  requirements.  19002 
Shut-down  and  low-power  operations.  3579. 
4669 
Radiation  protection  standards: 
Medical  administration  of  radiation  and 
radioactive  materials.  4872 
Reactor  site  criteria; 
Free  Environment.  Inc..  et  al.;  petition  denied. 

7467 
Seismic  and  earthquake  engineering  criteria  for 
nuclear  power  plants;  and  Free 
Environment.  I(k..  et  al.;  petition  denied. 
7467.  10810 
Regulatory  agenda.  %34.  24374 
Rulemaking  petitions: 
American  Mining  Congress;  denied.  20918 
Eitergy  Department;  partial  grant  and  partial 

denial.  15190 
Gannis.  Steve,  13385 
Nuclear  Energy  Institute,  29784 
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Special  mclear  material:  domestic  licensing: 
Power  rfactor  and  Category  I  fuel  cycle 
licenses;  physical  security  plan  format 
changes.  19170 

NOTICE 

Abnormal  occurrence  reports: 

Periodic  reports  to  Congress.  101 18 
Agency  in  formation  collection  activities  under 
0MB  review.  3439.  6567.  8096.  941 1.  10413. 
1318:1.  14799.  14978,  14979.  15798,  18621. 
19%'.  21833.  22589.  32565.  32035.  32184 
Committet  s;  establishment,  renewal,  termination, 
etc.: 
Medica  Uses  of  Isotopes  Advisory  Committee. 

24(13 
Nucleai  Safety  Research  Review  Committee. 

13  175,  24660 
Nuclear  Waste  Advisory  Committee.  3005 
EnforcenK  nt  actions  policy  and  procedure;  request 

for  CI  imments.  3438 1 
Environmi  nial  monitoring  in  environs  of  selected 
liceni  ed  facilities:  scope  of  work  reduction 
to  Sti  tes  under  contract.  1 8428 
Environnt  intal  statements;  availability,  etc.: 
AlliedS  gnal.  Inc.,  26464 
Arizona  Public  Service  Co.  et  al..  16180 
Baltimcre  Gas  &  Electric  Co.,  14979 
Carolin  i  Power  &  Light  Co..  493.  6567 
Clevelaid  Electric  Illuminating  Co.  et  al..  2162, 

12>75 
Commc  nwealth  Edison  Co.,  3277,  4200,  13187, 

31  »2 1,-34305 
Comnx  nwealth  Edison  Co.  et  al..  15799 
Connec  icut  Yankee  Atomic  Power  Co.,  7588, 

77)8,7799.  11124 
Consoli  [lated  Edison  Co.  of  New  York,  Inc.. 

12  787 
Consumers  Power  Co..  10615.  24661.  301 15 
Duke  P  swer  Co.  et  al..  1 1 125.  32567 
Duqucs  ne  Light  Co.  et  al.,  27992,  3061 1 
Enterg)  Operations,  Inc..  2614.  6568,  8739. 

16583,  19791.  29867.  .30116,  31169 
Georgii   Power  Co.  et  al..  28178 
GPU  Nuclear  Corp..  9056.  17.373,  .32354 
Housto  1  Lighting  &  Power  Co.  et  al.,  28431, 

.30117 
Hydro  Resources,  Inc.,  2614.  7078 
Idaho  !  Ute  University.  20290 
Indiana  Michigan  Power  Co..  32354 
Madiscn.  IN.  18155 

Massac  husetts  Institute  of  Technology.  7589 
Niagari  Mohawk  Power  Corp..  1 1689.  17.374 
North  lUlantic  Energy  Service  Corp..  27569. 

3(118 
Northe  ist  Nuclear  Energy  Co.,  7800,  1 3476, 

2:415 
Northe  r\  Suies  Power  Co..  13477,  18428 
Pacific  Gas  &  Electric  Co..  18153,  18429, 

3(  120 
Peco  E  lergy  Co.  et  al..  19968 
Pennsy  Ivania  Power  &  Light  Co.  et  al.,  3278 
Philad«  Iphia  Electric  Co.,  7226,  8255 
Portlar  d  General  Electric  Co.,  1 2788 
Power  Authority  of  Stale  of  New  York,  1 5944 
Public  Service  Co.  of  Colorado,  27140 
Public  Service  Electric  &  Gas  Co.,  10617 
Public  Service  Electric  &  Gas  Co.  et  al..  7804 
Roche!  ter  Gas  &  Electric  Corp..  20513 
SCA  S  crvices  Inc..  32355 
Shoreliam  Nuclear  Power  Station.  18154 
South  larolina  Electric  &  Gas  Co.  et  al..  30902 
Southe  m  Nuclear  Operating  Co.  et  al.,  29718 
Texas  Utilities  Electric  Co.,  21835.  32356 
Union  Electric  Co.,  1561 1 
Univei  sity  of — 
Washington.  21224 
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Virginia  Electric  &  Power  Co..  1 1997.  15945. 

32356 
Washington  Public  Power  Supply  System. 

21554 
Watts  Bar  Nuclear  Power  Plants  (Units  I  and 

2),  4642,  20291,21225 
Wolf  Creek  Nuclear  Operating  Corp.,  4929 
Generic  letters: 
Circumferential  cracking  of  steam  generator 

tubes,  25254 
Digital  u|>grades  licensing  guidelines,  21836 
Individual  plant  examination  of  external  events 

for  severe  accident  vulnerabilities,  5734 
Pressure  temperature  limit  curves  and  low 

temperature  overpressure  protection  system 
limits;  relocation,  28805.  30612 
Reactor  vessel  structural  integrity,  27993 
Safety-related  logic  circuiu;  testing  problems, 

27141 
Safety-related  power-operated  gate  valves; 
pressure  locking  and  thermal  binding, 
15799 
Security  plans  changes  without  prior  agency 
approval;  clarification  of  prcxess,  31326 
Selected  technical  specifications  instrumentation 

requirements;  relocation,  33239 
Systematic  Evaluation  Program  (SEP)  lessons- 
learned  issues;  final  disposition,  22079 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Medical  visiting  fellows  program,  5737 
Research  at  educational  institutions  and 
exchange  of  information,  1 50 
Inspection  report  content,  format,  and  style  review; 

comment  request,  28180 
Low-level  radioactive  waste  topical  report  review 

program;  elimination,  26466 
Meetings: 
Cost  beneficial  licensing  actions  and  technical 
specifications  improvement  program; 
workshop,  14013 
Freedom  of  Information  Act  Users  Conference, 

11692 
Integrated  performance  assessment  process. 

12987 
Licensing  Support  System  Advisory  Review 

Panel.  11998.  14470.  19792.  320.36 
Medical  Uses  of  Isotopes  Advisory  Committee. 

19611 
Nuclear  Safety  Research  Review  Committee. 

16685,  19969 
Nuclear  Waste  Advisory  Committee,  1804, 

7591,  12576.  16181.21555.  28181 
Organization  of  Agreenuent  State  managers, 

137.37 
Reactor  pressure  vessel  Integrity  issues; 

meeting,  32036 
Reactor  Safeguards  Advisory  Committee,  4201, 
4927,  4928,  7590,  9868,  10125,  13188, 
13189,  14980.  15612,  19308,  19612. 
25254,  25933,  27143,  32715,  32716,  32357 
Regulatory  information  conference,  1 2577 
Sequoyah  Fuel  Corp.  Facility,  OK:  proposed 

decommissioning  options,  33010 
Standard  Technical  Specifications,  Revision  I; 
review  of  comments  and  Issues  prior  to 
publication,  2615 
Meetings:  Sunshine  Act,  2625.  .3699.  4660.  5961, 
7287,  8442,  9888,  10897,  12591,  1.3778, 
15002.  15953,  17097,  18441,  l%25,  20304, 
21588,  24672,  26077,  27374,  28206.  33259, 
3.3461,  2991 1,  31 185,  .3204.3,  32214 
Non-power  reactors:  application  format  and 
content  guidance  and  review  plans  and 
acceptaiKe  criteria  final  qualifications;  draft 
availability,  32567 


Nuclear  industry  employees;  freedom  to  raise 
safety  concerns  without  fear  of  retaliation; 
policy  statement.  7592 
Nuclear  waste  and  spent  fiiel  shipments: 
Governors'  designees  receiving  advance 
notification;  list,  34.306 
Operating  licenses,  amendments;  no  significant 
hazards  considerations;  biweekly  notices,  494, 
3006,  3669.  6296.  6569.  8741.  1 1 125.  14015. 
16181.  18621.  20513.  24904.  27334.  29869. 
32359 
Organization,  functions,  and  authority  delegations: 
Local  public  document  room  relocation  and 
establishment — 
Combustion  Engineering  Hematite  Nuclear 
Fuel  Manufacturing  Facility,  MO; 
closing,  3441 
Humboldt  Bay  Nuclear  Power  Station,  CA; 

temporary  closing,  2404 
U.S.  Enrichment  Corporation's  gaseous 
diffusion  plants,  KY  and  OH.  5441 
Petitions;  Director's  decisions: 
Babcock  &  Wilcox  Co..  13478 
Boston  Edison  Co..  21556 
Commonwealth  Edison  Co..  153,  28808,  31330 
Consolidated  Edison  Co..  3301 1 
Entergy  Operations,  Inc..  8097 
Florida  Power  &  Light  Co..  26467,  29896 
National  Institutes  of  Health,  1 48(X) 
Northeast  Utilities,  11151.  12577.  12988.298% 
Northern  States  Power  Co..  3301 1 
Pressurized  water  reactors,  6739 
Rosemount  Nuclear  Instruments,  Inc..  153 
Saporito.  Thomas  J.,  Jr.,  16685,  28632 
Sequoyah  Fuels  Corp.,  26905 
Southern  California  Edison  et  al.,  22079 
Thermo-Lag  fire  barrier  material  use  by  reactor 

licensees.  5229 
US  Ecology.  Inc.,  6570 
Regulatory  guides;  issuance,  availability,  and 
withdrawal,  2799,  3280,  4642,  9868,  10880, 
12789,  205.^9,  29719,  29900 
Reports;  availability,  etc.: 

Human  system  interface  design  review  guideline 

(Revision  1),  15312 
Impact  of  reduced  dose  limits  on  NRC  licensed 
activities-major  issues  in  the 
implementation  of  ICRP/NCRP  dose  limit 
recommendations,  32716 
Licensed  power  plants;  safety  issues  status;  TMI 
action  plan  requirements,  unresolved  safely 
issues,  etc:  implementation  and  verification 
status,  5738 
Licensed  uranium  recovery  facilities,  effluent 

disposal  at;  staff  technical  position,  27993 
Radioactive  material  safety  programs 

management;  medical  facilities.  8259 
Radioactive  waste  classification;  concentration 

averaging  and  encapsulation,  445 1 
Responsiveness  to  public.  16685 
South  Texas  Project  Allegations  Review  Team 
results,  21226 
Safety  analysis  and  evaluation  reports;  availability, 
etc.: 
Tennessee  Valley  Authority.  34308 
Senior  Executive  Service: 
Performance  Review  Boards;  membership. 
21556 
Applications,  hearings,  determinations,  etc.: 
Advanced  Medical  Systems.  Inc.,  6741.  14467, 

15312.  16683 
Arizona  Public  Service  Co.,  2160 
Arizona  Public  Service  Co.  et  al..  17829 
Arkansas  Tech  University.  28632 
Atlas  Corp..  7075 
Babcock  &  Wilcox  Co..  12578 


Baltimore  Gas  &  Electric  Co..  12789.  "|4805. 

18152 
Blackhawk  Engineering.  Inc.,  9869 
Carolina  Power  &  Light  Co.,  9057,  1 1692, 

18860 
Commonwealth  Edison  Co.,  4202,  4930,  4932, 

9059,  14468,  17590,  21009,  27798.  34308 
Connecticut  Yankee  Atomic  Power  Co.,  6574, 

9060,  10414,  13737.  14805,  25746 
Consolidated  Edison  Co.  of  New  York.  Inc.. 

14308 
Consumers  Power  Co..  12988,  32381 
Detroit  Edison  Co..  18430.  20540.  28812 
Dow.  Elias  Charles.  M.D..  32716 
Drexel  University,  9060 
Duke  Power  Co.,  12791,  22590 
Duke  Power  Co.  et  al.,  7073,  7801,  13738 
Duquesne  Light  Co.  et  al..  19417 
Entergy  Operations.  Inc..  3439.  5441,  8260, 

17592,  18431,  21833,  27144,  31 171 
Entergy  Operations,  Inc.  et  al.,  10881 
Environmental  Testing  Laboratories,  Inc..  10124 
Florida  Power  &  Light  Co..  26743 
General  Electric  Co..  32718 
Georgia  Institute  of  Technology.  3885.  24934. 

32516 
CJeorgia  Power  Co.  et  al..  2404.  7077,  7227, 
13185.  15943.  21226.  25931.  27800. 
30903.  32382 
GPU  Nuclear  Corp..  11151.  19309 
Gulf  States  Utilities  Co.  et  al..  18151.  29720. 

31330 
High- Way  Engineering  &  Survey  Co..  16681 
Houston  Lighting  &  Power  Co.  et  al..  5739, 
8100,  13478.  13481,  14486,  20289,  32565, 
31737 
IHS  Geotech  &  CMT.  Inc..  26054 
Illinois  Power  Co.,  6739,  9412 
Iowa-Illinois  Gas  &  Electric  Co.,  2615 
Jones  Inspection  Services,  19419 
Joseph  Paolino  &  Sons.  Inc..  26743 
Long  Island  Power  Authority,  19309 
Louisiana  Energy  Services,  L.P.,  1 1694 
Maine  Yankee  Atomic  Power  Co.,  19%9 
Material  Testing  Laboratories,  Inc.,  9063 
Mattingly  Testing  Services,  Inc.,  26056 
McCormick,  Taylor,  &  Associates,  Inc.,  22081 
Midwest  Testing,  Inc.,  et  al.,  32036 
Nebraska  Public  Power  District.  153 
Niagara  Mohawk  Power  Corp..  13483.  15310. 

21557 
North  Atlantic  Energy  Service  Corp.,  28633. 

32382 
North  Atlantic  Energy  Service  Corp.  et  al.,  7075 
Northeast  Nuclear  Energy  Co..  7803.  9065. 

15804.  17375,  20779,  21558,  25932 
Northern  Slates  Power  Co.,  12990.  I%I0. 

26465 
Omaha  Veterans  Administration  Medical 

Center.  5228 
Oncology  Services  Corp.,  21560,  29901 
Pacific  Gas  &  Electric  Co.,  19792 
PECO  Energy  Co.,  30120 
Peco  Energy  Co.  et  al.,  21569 
Philadelphia  Electric  Co..  10122.  10123.  12793 
Philadelphia  Electric  Co.  et  al..  3281,  26905 
Power  Authority  of  Sute  of  New  York,  3281. 

4203.  17593 
Public  Service  Co.  of  Colorado.  3 1 33 1 
Public  Service  Electric  &  Gas  Co.,  9700,  12034 
Radiation  Oncology  Center  at  Marlton.  21570. 

31332 
Radiation  Oncology  Center.  Marlton.  NJ.  29901 
Rochester  Gas  &  Electric  Co.,  21575 
Rochester  Gas  &  Electric  Corp.,  15167 
Roudebush,  Forrest  L.,  13739 


Sacramento  Municipal  Utility  District,  15943 

Sequoyah  Fuels  Corp.,  16515 

Siemens  Power  Corp.,  33243 

Southern  California  Edison  Co.  el  al.,  7591, 

'       15944 

Southern  Nuclear  Operating  Co.  et  al.,  31 170 

Southern  Nuclear  Operating  Co..  Inc..  12253 

Tennessee  Valley  Authority.  2404 

Texas  Instruments.  Inc..  27146 

Texas  Utilities  Electric  Co..  12255.  27570. 

33875 
Toledo  Edison  Co.  et  al..  14040 
Umetco  Minerals  Corp..  32384 
Union  Electric  Co.,  11151,  18432 
United  States  Enrichment  Corp.,  2101 1.  24934 
University  of — 
Illinois  at  Urbana-Champaign.  2593 1 
Washington,  24661 
Virginia  Electric  &  Power  Co.,  13186.  17090. 

20779 
Washington  Public  Power  Supply  System, 

11694 
Wisconsin  Electric  Power  Co.,  3669 
Wisconsin  Public  Service  Corp.  et  al.,  13483 
Wolf  Creek  Nuclear  Operating  Corp.,  7075 
Yankee  Atomic  Electric  Co..  9870,  1 1699 

Nuclear  Waste  Technical  Review 
Board 

NCnCES 

Idaho  National  Engineering  Laboratory; 

Engineered  Barrier  System  Panel  meeting  and 

tour,  17092 
Meetings,  13741,  19421,  25255,  27147,  28182 

Occupational  Safety  and  Health 
Administration 

RULES 

Construction  safety  and  heath  standards: 

Fall  protection.  5131 
Federal  employee  safety  and  health  programs: 

Fatality  or  multiple  hospitalization  incidenu; 
reporting  requirements,  18993 
Safety  and  heallh  standards,  etc.: 

Asbestos;  cxxlupational  exposure,  %24.  3343 
Correction,' 11 194,  33974 

Logging  operations;  partial  stay,  7447 
Shipyard  employment  safety  and  health  standards: 

Confined  and  enclosed  spaces  and  other 

dangerous  atmospheres;  correction,  14218 
State  plans;  development,  enforcement,  etc.: 

Hawaii,  12417 

Michigan,  20191 

North  Carolina,  12416 

PROPOSED  RULES 

Construction  safety  and  health  standards: 

Steel  Erection  Negotiated  Rulemaking  Advisory 
Committee 
Meetings.  4134,  15888,  22539,  30488 
Safety  and  health  standards,  etc.: 
Powered  industrial  truck  operator  training, 

13782 
Respiratory  protection.  4132.  15263.  19192. 
27707 
State  plans;  development,  enforcement,  etc.: 
North  Carolina,  12488 

NOTICES 

Committees;  establishtnent,  renewal,  termination, 
etc.: 
Maritime  Advisory  Committee  for  Occtipational 
Safety  and  Health,  8425,  12979 
Grants  and  cooperative  agreements;  availability, 
etc.: 
OSHA  Training  Institute  education  centers. 
7793 
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Targeted  training  program.  32351 
Meetings: 
Construction  Safety  and  Health  Advisory 

Committee.  8737.  22588 
Maritime  Advisory  Committee.  24658 
Maritime  Advisory  Committee  for  Occupational 

Safety  and  Health.  12980 
Occupational  Safety  and  Health  Federal 

Advisory  Council.  1803 
Occupational  Safety  and  Health  National 

Advisory  Committee.  4639.  15165 
Memorandums  of  understanding: 
Energy  Department.  Environment.  Safety  and 

Health  Office;  worker  safety  and  health  at 

facilities  leased  by  U.S.  Enrichment 

Corporation.  5949 
Nationally  recognized  testing  laboratories,  etc.: 
Canadian  Standards  Association.  1 5595 
Electro-Test,  Inc.,  30595 
Factory  Mutual  Research  Corp.,  16167 
Programs  and  procedures,  etc.,  12980 
Underwriters  Laboratories  Inc.,  16171.  33852 
State  plans;  standards  approval,  etc.: 
Connecticut,  22588.  32032 
Maryland,  12985,  12986 
Utah,  3883 
Vermont.  20288 
Wyoming,  3884 

Occupational  Safety  and  Health 
Review  Commission 

PROPOSED  RULES 

Practice  and  procedure: 
E-Z  Trial  pilot  program  implementation  and 
simplified  proceedings  for  adjudicative 
process:  rules  revision,  21058 

Office  of  Federal  Housing  Enterprise 
Oversight 

See  Federal  Housing  Enterprise  Oversight  Office 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Office  of  the  Special  Counsel 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  28642 

OCHce  of  United  States  Trade 
Representative 

See  Trade  Representative.  Office  of  United  Suies 

Overseas  Private  Investment 
Corporation 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  19604 
Meetings;  Sunshine  Act,  14057,  28833 

Pacific  Northwest  Electric  Power  and 
Conservation  Planning  Council 

NO-ncES 

Power  plan  amendments: 
Columbia  River  Basin  fish  and  wildlife 
program.  4207.  20540 

Panama  Canal  Commission 

PROPOSED  RULES 

Regulatory  agenda,  24148 
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Parole  (tommission 

RULES 

Federal  pHsoners;  paroling  and  releasing,  etc.: 
Controlfed  substances;  mandatory  drug  testing 

for  parolees;  correction,  5461 
Original  jurisdiction  cases,  1 8353 
Transfei  treaty  prisoners,  18353 

PROPOSED  RULES 

Federal  prisoners;  paroling  and  releasing,  etc.: 
Fraud  offenses  involving  multiple  millions  of 

dolars  in  losses,  18379 
Parole  date  advancements;  substance  abuse 
trettment  program  completion,  26010 
Salient  factor  scoring  revision,  18378 

Nonci 

Meetings;  jSunshine  Act,  15327.  17610,  21243. 
32041 

Patent  And  Trademark  Office 


and  interference  practice.  14488 

tion,  16920 
.merican  Free  Trade  Agreement 

FTA);  implementation — 
ivits  or  declarations  submission.  21043 
:ooperation  Treaty  applications;  practice 

21438 
:tensions  for  patents.  25615 

tion.  27598 

year  patent  term  and  provisional 
ilications;  implementation.  20195 

Round  Agreements  Act  (URAA); 
)lementation — 

ivits  or  declarations  submission,  21043 

PROPOSED  RULES 

Patent  an^  uademark  cases: 
Cross-!  ppeals  in  disciplinary  proceedings,  4395 
Fee  rev  isions,  27934 
Corrxtion,  30157 
Patent  ca;  es: 
Twent]  -year  patent  term  and  provisional 
applications;  implementation,  3700 
Effe  :ts  on  patent  expiration  dates  and  term 
extensions;  hearing,  8609 
Trademai  k  cases: 

Cross-ippeals  in  disciplinary  proceedings.  4395 

NOTIC^ 

Meetings 
Intellei  tual  property  and  national  information 
in  (tastructure;  copyright  awareness 
Cimpaign;  meetings.  12744 
Olestra;  |  atent  term  extension.  4402 
Patent  ca  ies: 
Payor  lumbers;  extension  of  use  to  matters 
ir  volving  pending  patent  applications, 
2ii026 
Twent  ^year  patent  term  and  effects  on  patent 
e:  piratioji  dates  and  term  extensions, 
3)069 
Heaing.  3398 

Req  jest  for  comments.  1 5748 
Patents: 
Compi  iter-implementcd  inventions;  application 
g  lidelines.  28778 
Utility  rt  quirement  compliance  guidelines; 
con  ment  request.  97 

Peace  Corps 

RULES 

Debarmt  nt  and  suspension  (nonprocurement), 
330  J7.  33045 
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PROPOSED  RULES 

Regulatory  agenda.  24152 

Pennsylvania  Avenue  Development 
Corporation 

NOTICES 

Meetings;  Sunshine  Act.  12033.  31350 

Pension  and  Welfare  Benefits 
Administration 

RULES 

Employee  Retirement  Income  Security  Act; 
Delinquent  filer  voluntary  compliance  program; 

implementation.  20874 
Employee  pension  benefit  plan  fiduciary's 

selection  of  annuity  provider,  interpretive 

bulletin.  12328 

NOTICES 

Employee  benefit  plans;  class  exemptions: 
Plan  asset  transactions  determined  by  in-house 
asset  managers,  15597 
Employee  benefit  plans;  prohibited  transaction 
exemptions: 
Allied  Old  English,  Inc.,  et  al.,  3657 
Bank  of  America  Illinois  et  al.,  17809 
Bank  of  Ashland.  Inc..  et  al..  31499 
Bank  South.  N.A..  et  al..  20773 
Boston  Cement  Masons  Union  et  al..  3658 
Boston  Cement  Masons  Union  Local  No.  534 

etal..  14005 
Dillon.  Read  &  Co.  Inc..  et  al..  17586 
Fidelity  Management  Trust  Co.  (FMTC)  and  its 

Affiliates  etal.,  31501 
Financial  Institutions  Retirement  Fund  et  al., 

5700,  18619 
General  Motors  Hourly-Rate  Employees  Pension 

Plan  etal.,  30103 
Hospital  Supplies,  Inc.,  et  al.,  486 
Iron  Workers  Pension  Trust  of  Colorado  et  al., 

13455 
Lubrizol  Corp.  et  al.,  483 
Marshall  &  Ilsley  Tnist  Co.,  492 
Mid-Hudson  Medical  Group,  P.C.  et  al.,  5731 
Modem  Globe,  Inc.  and  VF  Corp..  13457 
NCNB  Real  Estate  Fund  et  al..  14780.  28626 
Norwest  Bank  Minnesota.  N.A..  et  al..  13457 
Paccar  Inc.  et  al..  8087 
Palomo  Securities  L.P.  et  al..  19086 
Peoples  Security  Life  Insurance  Co.  et  al..  8093 
Phillips  Petroleum  Co.  et  al..  30106 
Sammons  Enterprises.  Inc.  Employee  Stock 

Owmership  Tnist  et  al.,  10877 
TJ.  Lambrecht  Construction,  Inc.,  et  al.,  24899 
Tenncco,  Inc.,  27123 

Toyou  Motor  Sales,  U.S.A..  Inc..  et  al..  20766 
United  Jewish  Appeal-Federation  of  Jewish 

Philanthropies  of  New  York  et  al..  33859 
Walker  Products  Co..  Inc..  et  al..  26740 
Westinghouse  Pension  Plan  et  al..  32992 
Meetings: 
Employee  Welfare  and  Pension  Benefit  Plans 

Advisory  Council.  4926.  18859,  27794, 

27795 
Employee  Welfare  and  Pension  Benefits  Plan 

Advisory  Council,  33237,  33238 

Pension  Benefit  Guaranty 
Corporation 

RULES 

Multiemployer  plans: 
Late  premium  payments  and  employer  liability 
underpayments  and  overpayments;  interest 
rates,  3080,  18994 


Valuation  of  plan  benefits  and  plan  assets 
following  mass  withdrawal — 
Interest  rates,  3082.  8555,  13904,  18994, 
25843,  31404 
Withdrawal  liability;  notice  and  collection; 
interest  rates,  3084,  18998 
Single-employer  and  multiemployer  plans: 
Late  premium  payments  and  employer  liability 
underpayments  and  overpayments;  interest 
rates,  18994 
Valuation  of  plan  benefits — 
Interest  rates  and  factors.  18996 
Single-employer  plans: 

Disclosure  to  participants.  34412 
Late  premium  payments  and  employer  liability 
underpayments  and  overpayments;  interest 
rates.  .  3080 
Valuation  of  plan  benefits — 
Interest  rates  and  factors.  3082,  8555.  13904. 
25843.  31404 

PROPOSED  RULES 

Regulatory  agenda.  24156 
Single-employer  plans: 
Disclosure  to  panicipants.  16026 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  8260,  8261.  25933,  29902 

Califomia  flood  areas  disaster  relief;  waivers  of 
penalties  for  late  payments  of  premiums,  etc., 
7596.  16215 

Personnel  Management  Office 

RULES 

Absence  and  leave: 

Adoption  purposes;  sick  leave.  26977 
Incentive  awards;  pay  and  leave  administration, 

33097 
Restored  annual  leave  use,  22455 
Use  and  recredit  of  sick  leave  for  Federal 
employees. 
Correction,  3032,  5252 
Acquisition  regulations: 
Health  benefits.  Federal  employees — 
Suits  brought  by  covered  individuals  because 
of  health  benefit  denial.  16056 
Child  suppori  and/or  alimony;  garnishment  orders; 

processing;  correction,  5044,  1 8949 
Debannent  and  suspension  (nonprocurement), 

33037,  33043 
Employment: 
Career  and  career-conditional  employees  tenure 
and  reinstatement  eligibility;  correction, 
3948 
Executive  positions,  6383 
PresidentiaJ  management  intern  selection 

program,  1 1017 
Recruitment  and  relocation  bonuses  and 

retention  allowances,  33323 
Reduction  in  force — 
Certification  of  expected  separation, 

exception  to  60  days  specific  notices, 
and  permissive  temporary  exception, 
2677 
Suitability,  personnel  security  and  related 
programs,  investigations,  and  suitability 
disqualification  actions;  OPM  Review 
Panel  abolished.  13613 
Excepted  service: 
Garnishment  of  Federal  employees'  pay; 
commercial,  13027 
Group  life  insunmce.  Federal  employees: 
Employing  office  enrollment  decisions; 

reconsideration;  correction.  5461 
Living  benefits  election;  basic  life  insurance 
paid  to  insured  individuals  certified  as 


terminally  ill  with  life  expectancy  of  9 
months  or  less.  31371 
Health  benefits.  Federal  employees: 
Direct  payment  of  premiums  procedures,  2851 1 
Disputed  claims  procedures  and  court  actions, 
16037 
Correction,  21590 
Employing  office  enrollment  decisions; 

reconsideration;  correction,  5461 
Inpatient  hospital  charges,  physician  charges, 
and  FEHB  benefit  payments;  Medicare 
limitations,  26667 
Correction,  28019 
Pay  administration: 
Incentive  awards;  pay  and  leave  administration, 
3303,  33097 
Prevailing  rate  systems,  319,  5309,  5312,  12395, 

12396,  16363,  22455,  26341 
Program  Fraud  Civil  Remedies  Act; 
implemenution,  7891 
Correction,  22249 
Retirement: 
Civil  Service  Retirement  System — 
Law  enforcement  officers  and  firefighters. 

3337 
Survivor  annuity  entitlement  based  on 
remarriage  before  age  55;  termination. 
14201 
Federal  Employees  Retirenient  System — 
Customs  officers;  basic  employee  death 

benefit  computation,  1 3034 
Law  enforcement  officers  and  firefighters, 

3337 
Survivor  annuity  entitlement  based  on 

remarriage  before  age  55;  termination. 
14201 
Senior  Executive  Service: 

Annual  leave  accumulation.  33327 
Staffing  provisions  supporting  sunset;  Federal 
Personnel  Manual.  3055 
Correction.  6595 

Temporary,  seasonal,  and  intermittent 
employment.  10005 

PROPOSED  RULES 

Allowances  and  differentials: 
Cost-of-living  allowances  and  post  differentials 
(nonforeign  areas).  25150 
Employment: 
Nonpermanent  excepted  positions  brought  into 
competitive  service;  employee  retention. 
17655 
Time-in-grade  role  eliminated,  2546 
Federal  civilian  and  uniformed  service  personnel; 
solicitation  for  contributions  to  private 
voluntary  organizations,  8%  I 
Group  life  insurance.  Federal  employees: 

Merger  of  life  insurance  regulations,  21759 
Health  benefits.  Federal  employees: 

HMO  plan  applications.  15074 
Pay  administration: 
Fair  Labor  Standards  Act — 
Complaints  and  compliance,  2549 
Performance  management  and  incentive  awards; 
deregulation,  5542 
Correction.  6595 
Prevailing  rate  systems.  6041 
Regulatory  agenda.  24124 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  4206.  10126.  13189.  14982. 
14983.  18640.  19102.  20292.  20540.  22416. 
28182.28183.28634 
Excepted  service: 
Schedules  A,  B.  and  C;  positions  placed  or 
revoked — 
Update.  13488.  16213.  21012.  28183.  32568 


Health  benefits.  Federal  employees: 
HMO  participation;  invitation  for  applications 
and  benefits  change.  13491 
Locality  pay;  President's  Pay  Agent  salary  Ubies. 

7336,  10427 
Meetings: 
Federal  Prevailing  Rate  Advisory  Committee. 

13190.  26744.  26745 
Federal  Salary  Council.  513.  10131.  19613, 

32718 
National  Partnership  Council,  4934.  13190. 
21837.  27994 
1995  strategic  action  plan,  9065 
Senior  Executive  Service: 
Career  reserved  positions;  list,  9082 

Physician  Payment  Review 
Commission 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Medicare  beneficiaries  enrolled  in  or  disenrolled 
frorh  Medicare  managed  care  plan; 
telephone  interview  survey.  32384 
Meetings,  3006.  7079.  17093 

Postal  Rate  Commission 

RULES 

Practice  and  procedure  rules: 
Express  jmail  market  response  rate  requests; 

expedited  consideration.  12116 
Service  requirements  applicable  to  requests  for 
written  discovery  and  answers  thereto,  etc.. 
12113 

PROPOSED  RULES 

Practice  and  procedure  rales: 
Post  office  closings  or  consolidations;  appeals. 

8211 
Rate  and  classification  changes;  expedition. 

flexibility,  and  innovation.  22017 

NOTICES 

Domestic  mail  classification  schedule;  revisions. 

16888 
Meetings: 

Domestic  mail  classification  schedule.  1 3492 
Meetings;  Sunshine  Act,  2626.  28018 
Post  office  closings;  petitions  for  appeal: 

Benedict.  MN.  20129 

Clarkia.  ID.  20129 

Cotesfield.NE.  21013 

DeGraff.  MN.  14470 

Erwin.  SD.  30612 

Numa.  lA.  11694 

Oak.  NE.  14470 

Rowletts.  KY.  28187 

South  Westerio.  NY.  27147 

Toronto.  I  A.  16894 
Practice  and  procedure  rales: 

Postal  rate  and  mail  classification  changes; 
procedural  streamlining.  14805 
Visits  to  facilities,  7235,  10414,  1 1695,  12991. 
14040 

Postal  Service 
RULES 

Domestic  Mail  Manual: 
Barcoded  letter  mail;  weight  and  preparation 

standards.  5860 
Postage  meters;  manufacture,  distribution,  and 

use;  standards  revision,  30714 
Second-class  mail  contents.  10021 
Special  bulk  third-class  eligibility  restrictions. 

22270 
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Presidential 

Standards  for  annual  fees  and  use  of  permit 
imprints.  19355 
International  Mail  Manual: 
Domestic  postal  money  orders;  semidomestic 

money  order  service  discontinuance,  7912 
International  postal  rates  aiKl  fees;  changes. 

30702 
WORLDPOST  priority  letter,  implementation. 
14370 
Correction.  18009 
Organization  and  administration: 

Legal  proceedings  for  employees  when  U.S.  is 
not  a  party;  demands  for  testimony  or 
records.  17224 
Postal  Inspection  Service — 
ReorganizaUon  (1993-1994);  title  and 

delegation  changes.  5580 
Seizure  for  forfeiture  notice  requirements. 
8305 
Organization,  functions,  and  authority  delegations: 
Post  office  discontinuance  proposals;  approval 
authority.  32272 

PROPOSED  RULES  ^ 

Conflict  of  interests.  15700 
Domestic  Mail  Manual: 
Fourth-class  mail;  shipper  paid  forwarding. 

6047 
Mail  classification  reform;  implementation 

standards.  34056 
Postage  meters;  manufacture,  distribution,  and 

use;  standards  revision,  5964 
Special  bulk  third-class  eligibility  restrictions. 

12490 
System  Certification  Program  Suge  II  customer 
requirements,  7154 
International  Mail  Manual: 

International  postal  rates  aixJ  fees;  changes. 
14878 
Organization  and  administration: 

Conduct  on  Postal  Service  property;  penalties 
for  violation  of  Federal.  State,  and  Postal 
Service  regulations,  17287 
Legal  proceedings  for  employees  when  U.S.  is 
ix>t  a  party;  subpoenas,  summonses,  and 
court  orders;  compliance,  8610,  29806 

NOTICES 

Domestic  rates,  fees,  and  mail  classificaiions: 
Second<lass  publications;  verification 
procedures.  4207 
International  Mail  Manual: 
Domestic  postal  money  orders;  cashing 
procedure.  33440 
Meetings;  Sunshine  Act,  172.  3946,  4945.  9078. 
10425.  10634.  15176.  18171.  19624.  20159. 
24673.  27151.  28018.  31761.  33910 
ftivacy  Act: 

Systems  of  records.  33882 

Presidential  Documents 

PROCLAMATIONS 

Generalized  System  of  Preferences;  amendments 

(Proc.  6767).  7427.  27657 
Uruguay  Round  of  Multilateral  Trade 

Negotiations;  tariff  schedule  implementation 
(Proc.  6763).  1007.  15845 
Victims  of  the  Oklahoma  City  bombing  (Proc. 

6786).  19999 
West  Bank  and  Gaza  Strip;  designation  as  a 

benefKiary  of  the  GSP  (Proc.  6778).  .  15455 
Conection.  25266 
Special  observances: 

American  Heart  Month  (Proc.  6768).  8517 
American  Red  Cross  Month  (Proc.  6772).  1 1609 
Asian/Pacific  American  Heritage  Month  (Proc. 
6795).  22247 


7S 


Presidential 

Cancer  Control  Month  (Proc.  6783),  18537 
Child  Abuse  I'revention  Month,  National  (Proc. 

6781),  17979 
Crime  Victimi'  Rights  Week,  National  (Proc. 

6790,21031 
D.A.R.E.  Day^  National  (Proc.  6787),  20001 
Day  of  Mounting  in  Memory  of  Those  Who 

Died  in  Oklahoma  City,  National  (Proc. 

6789),  2(1387 
Day  of  Prayeij  National  (Proc.  6777).  14351 
Defense  Tran^rtation  Day  and  Transponation 

Week.  Nitional  (Proc.  6799),  26337 


Sharing  Day,  U.S.A.  (Proc. 
25 

.  6809),  31369 
ational  Flag  Week  (Proc.  6808), 


Education 

6785).  1 
Father's  Day 
Flag  Day  and 

31227 
Former  Prisoner  of  War  Recognition  Day, 

National  (Proc.  6782).  17981 
Good  Teen  D»y.  National  (Proc.  6764).  3053 
Creek  Independence  Day  (Proc.  6779),  15843 
Homeownershjp  Day,  National  (Proc.  6807), 

29957 
Irish-America^  Heritage  Month  (Proc.  677 1 ), 

10477 
Jewish  Herita| 
Labor  History 


Uw  Day,  U.S  A.  (Proc.  6792),  21423 


Loyalty  Day, 
Maritime  Day, 
Martin  Luther 


Metro  North  C' 

creation 

(EO 
President's 

(EO 
United  States-] 

Policy 


f  1 
12930, 


129<5 


76 


IMI 


e  Week  (Proc.  6788),  20003 
Month(Proc.  6801),  26975 


995  (Proc.  6794),  21971 
National  (Proc.  6803),  27399 
King,  Jr..  Federal  Holiday  (Proc. 


6765),  33  33 
Mother's  Day  (Proc.  6797),  25839 
Older  Amencins  Month  (Proc.  67%),  22453 
Older  Worker  Employment  Week,  National 

(Proc.  67)9).  8519 
Pan  American  Day  and  Pan  American  Week 

(Proc.  67  !4).  18707 
Parte  Week.  Nitional  (Proc.  6775),  13887 
Peace  OfTicen  Menwrial  Day  and  Police  Week 

(Proc.  68  »).  26339 
Poison  Preven  ion  Week,  National  (Proc.  6770), 

9593 
Prayer  for  Pe4:e,  Memorial  Day  (Proc.  6802), 

27219 
Public  Health  ^Veek,  National  (Proc.  6776), 

13889 
Safe  Boating  ^eek.  National  (Proc.  6798). 

25841 
Save  Your  Viiion  Week  (Proc.  6774),  12657 
Small  Businesi  Week  (Proc.  6793),  21697 
Time  for  the  T  lational  Observance  of  the  Fiftieth 

Annivers^y  of  World  War  II  (Proc.  6806), 

28509 
Volunteer  Weik,  National  (Proc.  6790),  20389 
Women's  History  Month  (Proc.  6773).  12101 
World  Trade  Week  (Proc.  6805),  27865 
Year  of  the  Gi  andparent  (Proc.  6766).  4067 

EXECUTIVE  C  RDERS 
Committees;  establishment,  renewal,  termination, 
etc.; 
Arms  Proliferi  t 
Board  (Ef) 
Employment 

President 
Gulf  War  Veterans 
Advisory 
28507 
HIV/AIDS,  Pitsideniial  Advisory  Council  on; 
establishitient  (EO  12963),  31905 

ommuter  Railroad  labor  dispute; 
mediation  board;  amendments 
2952),  10475,  11011 
Council  on  Sustainable  Development 
),  34087 

>acific  Trade  and  Investment 
C  >mmission  on  (EO  12964),  33095 


ion  Policy.  President's  Advisory 

1 2946),  4829 

People  with  Disabilities, 
s  Committee  (EO  12945),  4527 

Illnesses;  Presidential 
Committee  on  (EO  1 2961 ), 


Courts-Martial  Manual,  United  States,  1984; 

amendments  (EO  12960),  26647 
EURATOM;  U.S.  nuclear  cooperation  (EO 

12955).  13365 
Federal  Government  contracts;  labor  disputes  (EO 

12954).  13023 
Fishing;  increased  recreational  opportunities  (EO 

I2%2),  30769 
Foreign  Intelligence  Physical  Searches  (EO 

12949),  8169 
Govemment  agencies  and  employees: 
Child  support;  actions  to  facilitate  payment  (EO 

12953),  11013 
Classified  National  Security  Information  (EO 

12958).  19825 
Environmental  effects  of  Federal  programs  on 
minority  and  low-income  populations  (EO 
12948),  6381 
Pay  and  allowances;  rates  (EO  12944),  309 
Intelligence  space-based  reconnaissance  systems; 
release  of  imagery  to  public  (EO  12951), 
10789 
Iran;  prohibiting  certain  transactions  (EO  12959), 
Iran;  prohibiting  certain  transactions  with  respect 
to  development  of  petroleum  resources  (EO 
12957).  14615 
Israel-United  States  Binational  Industrial  Research 
and  Development  Foundation;  designation 
(EO  12956).  14199 
Middle  East  peace  process;  terrorist  transactions 
prohibition  (EO  12947).  5079.  24757 

ADMINlSTRA-nVE  ORDERS 

African  Conflict  Resolution  Act  of  1994; 
delegation  of  authorities  to  AgeiKy  for 
International  Development  Administrator 
(Memorandum  of  June  6,  1995),  30771 
Albania,  Armenia.  Azerbaijan.  Belarus,  Georgia, 
Kazakhstan,  Kyrgyzstan,  Moldova.  Mongolia. 
Tajikistan.  Turkmenistan.  Ukraine, 
Uzbekistan,  continuation  of  waiver  of  Trade 
Act  of  1974  (Presidential  Determination  No. 
95-24  of  June  2,  1995), 
31049 
Anti-Economic  Discrimination  Act  of  1994; 

suspending  prohibitions  on  certain  sales  and 
leases  (Presidential  Determination  No.  95-20 
of  May  I.  1995),  22245 
Chechnya;  emergency  refugee  and  migration 

assistance  (Presidential  Determination  No.  95- 
16  of  March  13,  1995).  15227 
China: 

Continuation  of  waiver  of  Trade  Act  of  1974 
restrictions  (Presidential  Determination  No. 
95-23  of  June  2,  1995),  31047 
Export-Import  Bank  loan  for  construction  of 
power  plant.  Dandong.  Liaoning  Province 
(Presidential  Determination  No.  93-19  of 
April  21.  1995).  22449 
Export-Import  Bank  loan  for  expansion  of 
power  plant.  Dalian.  Liaoning  Province 
(Presidential  Determination  No.  95-18  of 
April  21,  1995),  22447 
Cuba  and  Haiti;  refugee  assistance  (Presidential 
Determination  No.  95- 1 3  of  December  3 1 , 
1994),  2675 
Foreign  Assistance  Act  of  1%1  and  Related 
Appropriation  Legislation;  delegation  of 
authorities  (Memorandum  of  February  16. 
1995).  10793 
Foreign  motor  carriers;  moratorium  on  permits  and 
certificates  extended  (Memorandum  of  March 
2,  1995),  12393 
Foreign  Relations  Authorization  Act,  Fiscal  Years 
1994  aixl  1995;  delegation  of  certain 
functions  to  the  5>ecretary  of  Treasury 
(Memorandum  of  January  4,  1995),  3335, 
27663 


Govemment  agencies  and  employees: 
Regulatory  Reform — Waiver  of  Penalties  and 
Reduction  of  Reports  (Memorandum  of 
April  21.  1995).  20621 
Immigration,  deterring  illegal  (Memorandum  of 

February  7.  1995).  7885 
International  criminal  activities  prevention 

assistance,  authority  delegation  to  Secretary 

of  Sute  (Memorandum  of  April  4.  1995). 

19153 
Ireland  and  Northern  Ireland;  contributions  to 

international  fund  (Presidential  Determination 

No.  95-26  of  June  8.  1995).  32421 
Liberia,  transfer  of  economic  support  funds  to 

peacekeeping  operations  account  to  support 

African  peacekeeping  efforts  (Presidential 

Determination  No.  95-21  of  May  16.  1995). 

28699 
Mexico;  certification  regarding  use  of  Exchange 

Stabilization  Fund  and  Federal  Reserve  in 

relation  to  economic  crisis  (Memorandum  of 

April  14,  1995),  19485,  27395 
Narcotics;  major  producing  and  transit  countries; 

certifications  (Presidential  Determination  No. 

95-15  of  February  28,  1995),  12859 
National  Defense  Authorization  Act,  Fiscal  Year 

1995;  delegation  of  authority  to  Secretary  of 

State  (Memorandum  of  February  15,  1995), 

10791 
Palestine  Liberation  Organization: 
Suspension  of  restrictions  of  relations  with  U.S. 
(Presidential  Determination  No.  95-12  of 
December  31,  1994),  .  2673 
Palestinian  police  force;  drawdown  of 

commodities  and  services  from  the 

Department  of  Defense  (Presidential 

Determination  No.  95-17  of  March  16,  1995). 

16035 
Romania;  emigration  policies  under  Trade  Act  of 

1974  (Presidential  Determination  No.  95-22 

of  May  19.  1995),  29463 
Serbia  and  Montenegro;  sanctions  enforcement 

(Presidential  Determination  No.  95- 1 4  of 

February  15.  1995),  8521 
Soviet  Union,  Independent  States  of  the  Former 
Refugee  assistance  (Presidential  [Determination 
No.  95-!  1  of  December  .30,  1994).  2671 
Soviet  Union,  Independent  States  of  the  Former, 

certification  of  continuation  of  withdrawal  of 

troops  from  Lativa  and  Estonia  (Presidential 

Determination 
No.  95-25  of  June  5.  1995).  31051 
Uruguay  Round  of  Multilateral  Trade 

Negotiations;  acceptaiKe  of  the  WTO 

Agreement  (Memorandum  of  December  23, 

1994),  1003 
Yugoslavia,  Federal  Republic  of  (Serbia  and 

Montenegro)  and  Bosnian  Serbs:  continuation 

of  emergency  (Notices  of  May  10,  1995), 

25599 

President's  Council  on  Sustainable 
Development 

NOTICES 

Meetings,  17092,  30904 

Prisons  Bureau 

RULES 

Inmate  control,  custody,  and  care,  etc.: 

Classification  and  program  review,  33320 
Inmate  control,  custody,  care,  etc.: 
Drug  abuse  treatment  programs  and  early 

release  consideration,  27692 
Progress  reports,  10722 
Telephone  regulations  and  inmate  financial 
responsibility,  240 


Work  and  compensation;  FPI  inmate  work 
programs.  15826 

NOTICES 

Environmental  statements;  availability,  etc.: 
Jonesville.  VA.  15589 
Oahu  Island,  HI,  32711 

Prospective  Payment  Assessment 
Commission 

NOTICES 

Meetings,  155,  17093 

Public  Debt  Bureau 

NOTICES 

Privacy  Act: 
Systems  of  records,  2627 

Public  Health  Service 

See  Agency  for  Health  Care  Policy  and  Research 
See  Agency  for  Toxic  Substances  and  Disease 

Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  Indian  Health  Service 
See  National  Institutes  of  Health 
Sec  Substance  Abuse  and  Mental  Health  Services 

Admini^'ntion 

RULES 

Alcohol  and  drug  abuse  patient  records 

confidentiality,  22296 
Fellowships,  internships,  training: 
National  Institutes  of  Health  research 
iraineeships,  10718 
Grants: 

Family  medicine  departments;  establishment, 
28065 
Liability  protection  for  health  care  professionals 

and  entities,  22530 
Medical  facility  construction  and  modernization: 
Requirements  for  provision  of  services  to 
persons  unable  to  pay,  16754 
National  practitioner  data  bank  for  adverse 

informaljofiNpn  physicians  and  other  health 
care  practitioners: 
User  fees.  278^8 
_ResEJiarory  protective  devices;  certification 
requirements,  30336 
Vaccine  injury  compensation: 

Vaccine  injury  table  revision,  7678 

PROPOSED  RULES 

Fellowships,  internships,  training: 

National  Institute  of  Environmental  Health 

Sciences  hazardous  substances  basic 

research  and  training  grants,  1 2525 
Grants: 

Individuals  with  mental  illness  protection  and 

advocacy  program;  requirements; 

correction,  4946 
National  Institutes  of  Health  Center  grants,  9560 
National  Institutes  of  Health  non-National 

Research  Service  Award  uaining  grants. 

4742 

NO^nCES 

Agency  information  collection  activities  under 
OMB  review,  2143,  5432.  6720,  7985.  10.396, 
14441.  15574.  16656.  21000.  22402.  257.30. 
26892.  28790.  30577.  317.30.  32701.  34285 
Clinical  Laboratories  Improvement  Act 
Laboratory  test  systems,  assays,  and 

examinations,  specific  list;  categorization 
by  complexity.  25944 


Grant  and  cooperative  agreement  awards: 
Interamerican  College  of  Physicians  and 
Surgeons  et  al.,  2981 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Association  of  American  Indian  Physicians. 

2781 
Centers  of  excellence  bilingual  and  bicultural 
minority  pre-faculty  fellowship  program. 
1.3584,  15177 
Family  planning  services  projects,  27321 
Minority  health^ 

Bilingual/bicultural  service  demonstration 

projecu,  18934 
Cancer  prevention  in  minority  populations, 

27773 
Cancer  prevention  project,  2 1 366 
Community  coalition  demonstration  projects, 
141 
ICD-9-CM  E-code  tabulator  list;  revision,  21215 
Medical  care: 

Indian  health  service — 
Contract  health  services;  reimbursement  rales; 
evaluation  and  establishment;  Portland 
Pilot  Project;  termination  date  extended. 
16657 
Meetings: 

Dietary  Guidelines  Advisory  Committee.  9041 
HIV  counseling  and  testing  of  pregnant  women, 
perinatal  transmission  prevention,  and  links 
to  care  of  HIV-infected  women  and 
children.  31731 
ICD-9-CM  Coordination  and  Maintenance 

Committee,  14957 
National  Institutes  of  Health  investment  in 
research  on  gene  therapy,  panel  to  assess, 
20737 
National  Nutrition  Monitoring  Advisory 

Council.  11105 
National  Toxicology  Program;  Scientific 

Counselors  Board.  15574.  27774,  28423, 
30434 
National  Vaccine  Advisory  Committee.  2397. 
2781 
National  practitioner  data  bank;  user  fee.  1 1 104 
National  toxicology  program: 

Biennial  Report  on  Carcinogens;  review  of 

criteria  used  in  substance  listing,  30434 
Toxicology  and  carcinogenesis  studies — 
2-Cyclohexene- 1  -one,  etc.,  4630 
Organization,  functions,  and  authority  delegations: 
Budget  Office.  18846.  24638 
Centers  for  Disease  Control  and  Prevention, 

32160,  17548.  17792,-32556 
Executive  Director,  President's  Council  on 

Physical  Fitness  and  Sports,  7061 
Health  Resources  and  Services  Administration. 

10396,  17549,29859 
Minority  Health  Office.  18418 
National  Instimtes  of  Health.  8409,  8410, 
15936,  18607,30092 
Privacy  Act: 

Systems  of  records,  1788,  2140 
Veterans  Health  Care  Act: 

Limitation  on  prices  of  drugs  purchased  by 
covered  entities 
New  drug  pricing,  27983 

Railroad  Retirement  Board 

RULES 

Custom  tailored  information  availability;  fee 

schedule,  29983 
Railroad  Retirement  Act 
Annuity  or  lump  sum  application  procedures, 
21982 


Reclamation 

Computing  employee,  spouse,  and  divorced 

spouse  annuities.  22261 
Survivors  annuities  compuution,  16368 
Railroad  Unemployment  InsuraiKC  Act: 
Initial  determinations;  reviews  and  appeals, 

285.34 
Public  commuter  railroads;  contributions  urxler 

special  transition  rule;  CFR  part  removed. 

21981 

PROPOSED  RULES 

Custom  tailored  information  availability;  fee 

schedule.  1 16.39 
Railroad  Retirement  Act 
Annuity  or  lump  sum  application  pwDcedures. 

,     7728 
Computing  employee,  spouse,  and  divorced 
spouse  annuities.  7729 
Railroad  Unemployment  Insurance  Act: 

Sickness  bertefits.  14241 
Regulator)  agenda.  24166 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  3006.  4208,  7597.  12991, 
14.309.  16515,  16516.  1%1 3.  20779,  249.35, 
26467,  26468,  32185,  33245,  33883,  33884 

Meetings: 
CSX  Iniermodal;  evidence  relating  to  company 
status;  hearing,  20780 

Meetings,  Sunshine  Acu  5760.  10426,  15176. 
20159.  25264 

Supplemental  annuity  program:  determination  of 
quaneriy  rale  of  excise  tax,  16516.  29720 

Reclamation  Bureau 

RULES 

Acreage  limitation;  landholi^  requirements  for 
eligibility  to  receive  irrigation  water  from 
agency  projects,  10030 
PROPOSED  RULES 
Acreage  limitation: 
Reclamation  reform  administration  and 

settlement  contract  requirements,  16922, 
29532 
Hearings,  20068 
Water  conservation  rules  and  regulations: 
Reclamation  reform  administration  and 

settlement  contract  requirements,  16922. 
29532 
Hearings.  20068 

NO-nCES 

Agency  information  collection  activities  under 

OMB  review.  25928 
Central  Valley  Project  Improvement  Act 
Water  conservation  plans,  evaluation  criteria; 
decision,  17.365 
Concessions  management;  interim  guidelines  and 

policy  statentenu  21827,  32707 
Contract  negotiations: 
Tabulation  of  water  service  and  repayment; 
quarteriy  status,  6283.  27 1 2 1 
Environmental  sutements;  availability,  etc.: 
Acreage  limiution  and  water  conservation  rules 
and  regulations.  16662.  29707 
Heanngs.  20114 
Central  Arizona  Project.  AZ;  Tucson  aqueduct 

system  reliability  investigation.  201 15 
Gila  River  Indian  Community.  AZ:  agricultural 

development  master  plan.  AZ,  7576 
Glen  Canyon  Dam,  Colorado  River  Storage 

Project  AZ,  15581 
McPhec  Dam,  CO;  Colorado  River  storage 

project  9394 
Narrows  Project  UT,  6551 
Navajo  Unit,  Colorado  River  Storage  Project 
CO  and  NM;  meeimgs,  10405 
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Reclamatioi  i 

Savage  Rapids  Dam.  OR;  fish  passage 

improvetnents,  3647 
South  Bay  >A  ater  Recycling  Program.  San  Jose, 

CA.  19^82 
Suiter  Count  f  et  al..  CA;  water-related  needs. 

16503 
Tongue  Rive|  Basin  Project.  MT.  30315 
Western  Suis  iin  Marsh.  CA;  salinity  control 

project.  24648 
Yakima  Rive  r  Basin.  WA;  water  enhancement 


project. 


Proposed  an< 


27327 
Freedom  of  Inf  )rmalion  Act;  implementation: 
Document  rejuesis  through  Internet.  28164 
Tinal  rulemaking  in  electronic 
form;  a>ailability  through  Internet,  28164 
Meetings: 

Bay-Delta  Advisory  Council.  30316 
Owyhee  Reserv  oir.  Owyhee  Project.  OR;  travel 

manageme  nt  plan,  29708 
Privacy  Act: 
Systems  of  records.  17805 

Refugee  Re:  iettlement  Office 

RULES 

Refugee  resettlement 
Employabilii 
refugee 
and  ta' 


litf 


program: 
services,  job  search,  employment, 
[nedical  assistance,  social  services. 
assistaiKC  services; 
administrative  costs.  33584 


NOTICES 

Grants  and  coojwrative  agreements;  availability, 
etc.: 
Community 
indepen^( 
refugee 
Preferred  coiimunities, 

and  eihi 
Refugee  rese  itlement 
Altemativ( 


Regulatory 
Center 


PROPOSED 

Unified  agenda 


RULES 

Hazardous 
Cargo  tank 
quali 
loading 
Hazardous 
Registration 
2723 
Penalty  guic 
Transportati 
standan|s 
Pipeline  safety 
Excavation 
Onshore 
diox 
Gas  and 
pipel 


lnstrumenie< 
pigs") 
Compli 


aive 


78 


JMI 


( levelopment  to  increase  economic 
lence  in  sites  with  significant 
populations.  32686 

unanticipated  arrivals 
ic  community  organizations,  3416 

program — 
a|>proaches  to  provision  of  cash 
assistknce.  medical  assistaiKe,  social 
services,  and  case  management,  15766 
Refugees  n  local  areas  of  high  need.  19270 
Refugee  siicial  services  and  former  political 
prisoi  ers  from  Viemam.  1 2775 


Information  Service 


RULES 

of  Federal  regulations.  23002 


Research  and  Special  Programs 
Admin  stration 


mat  rrials: 

r  lotor  vehicles:  manufacture, 
fic  ition.  and  maintenance;  design 
requirements,  etc.,  17398 
n  aterials  transportation — 

and  fee  assessment  program. 

lines.  12139 

1  of  dangerous  goods  international 
alignment.  7627.  26796 


«as  I 
ile  I 


^mage  prevention  programs — 
and  hazardous  liquid  and  carbon 
pipelines,  14646 
haz^dous  liquid  transportation; 
operation  and  maintenance 
procedi^s,  14379 

internal  inspection  devices  ("smart 
passage — 
date;  extension,  7133 


PROPOSED  RULES 

Hazardous  materials: 
Federal  regulatory  review  and  customer  service. 

17049 
Hazardous  materials  transportation — 
Motor  carrier  financial  responsibility 

requirements  enforcement;  withdrawn. 
5889 
Open  head  fiber  drum  packaging;  alternate 

standards.  4879 
Registration  and  fee  assessment  program. 
5822 
Pipeline  safety: 
Excavation  damage  prevention  programs — 
Qualified  one-call  systems:  mandatory 
participation  by  pipeline  operators. 
14714 
Federal  regulatory  review  and  customer  service. 

17295 
Hazardous  liquid  transportation — 
Areas  unusually  sensitive  to  environmental 
damage;  workshop,  27948 

NOTICES 

Grants  and  cooperative  agreements:  availability, 
etc.: 
Supplemental  emergency  preparedness  program; 
firefighling  organizations.  4657,  6347 
Hazardous  materials: 
Applications;  exemptions,  renewals,  etc.,  4471, 
4472.  7267,  9882.  9884.  12005.  14322. 
14323,  18661,  18662,  25260.  26476. 
26482,  3 1 533,  3 1 534,  32392 
Hazardous  materials  transportation — 
Registration  requirement  and  fee  assessment 
program,  31347 
Plastic  drum  manufacture;  post-consumer 
recycled  plastic  material  use;  comment 
request,  21022 
Hazardous  materials  transportation;  preemption 

determinations.  8774.  8800,  10410 
International  standards  on  radioactive  material 
transportation  (1996  revision);  draft 
availability,  18438 
Meetings: 
International  standards  on  transport  of 

dangerous  goods,  3 1 346 
International  standards  on  transport  of 

radioactive  materials,  7286 
Pipeline  Safety  Advisory  Committees,  16700 
Radioactive  materials;  international  transport 
standards.  19328 
Memorandums  of  understanding: 

Offshore  pipelines  responsibilities.  27546 
Pipeline  safety: 
Risk  assessment  prioritization  (RAP).  7620 
Safety  advisory  bulletins — 

Drug  and  alcohol  plans;  auditing  by 

consortiums  or  third  party  administrators. 
25760 
User  fees.  6767.  28434 
Pipeline  safety;  waiver  petitions: 
Alyeska  Pipeline  Service  Co.,  30153,  30154 
Columbia  Gulf  Transmission  Co..  10893.  27809 
Gas  transmission  lines  repair.  Clock  Spring 
wrap  use,  10630 
Applications,  hearings,  determinations,  etc.: 
E.I.  du  Pont  de  Nemours  &  Co..  Inc..  et  al.. 
11167 

Resolution  Trust  Corporation 

RULES 

Minority  and  women  owned  business  and  law  firm 
contracting  program.  7660 

PROPOSED  RULES 

Regulatory  agenda.  24398 


NOTICES 

Coastal  Barrier  Improvement  Act;  property 
availability: 
Kitty  Hawk  Woods.  NC,  22425 
Palmetto  Fort.  SC.  4643 
Port  Adventure.  TX.  et  al..  10414 
Sunbow/Sunbow  2  property.  CA.  16686 

Rural  Business  and  Cooperative 
Development  Service 

RULES 

Organization.  fuiKtions.  and  authority  delegations: 
Agency  name  change  from  Farmers  Home 
Administration;  CFR  conection,  20005 
Program  regulations: 

Business  and  industrial  loan  program,  26350 
Community  facility  loans  and  grants.  11019 
Construction  and  repair — 
Planning  and  performing  site  development 
work  program,  24540 
Debt  settlement;  IRS  reporting  requirement, 

28321 
Housing — 
Farm  labcm-  housing  loan  and  grant  policies, 
procedures,  and  authorizations,  4069 
Property  management,  chattel  property,  and  real 
property;  debt  settlement  conformity; 
voluntary  liquidation  liability  releases 
approval.  28319 
Rural  housing — 
Guaranteed  rural  housing  loans.  26980 

PROPOSED  RULES 

Program  regulations: 
Environmental  program.  13650.  13928 
Housing  preservation  grant  program.  19168 
Housing — 

Single  family  rural  housing  loans,  25629 
Intermediary  relending  program,  3566 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Rural  technology  development  program  (FY 
1995).  10349 

Rural  Housing  and  Community 
Development  Service 

RULES 

Organization,  functions,  and  authority  delegations: 
Agency  name  change  from  Farmers  Home 
Adminisu-ation;  CFR  correction,  20005 
Program  regulations: 

Business  and  industrial  loan  program,  26350 
Community  facility  loans  and  grants,  1 1019 
Construction  and  repair — 

Planning  and  performing  site  development 
work  program,  24540 
Debt  settlement;  IRS  reporting  requirement, 

28321 
Housing — 
Farm  labor  housing  loan  and  grant  policies, 
procedures,  and  authorizations,  4069 
Property  management,  chattel  property,  and  real 
property:  debt  settlement  conformity; 
voluntary  liquidation  liability  releases 
approval,  28319 
Rural  housing — 
Guaranteed  rural  housing  loans,  26980 

PROPOSED  RULES 

Program  regulations: 
Environmental  program,  13650,  13928 
Housing  preservation  grant  program.  19168 
Housing — 
Single  family  rural  housing  loans.  25629 
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Intermediary  relending  program.  3566 

NOTICES 

Agency  information  collection  activities  under 

OMB  review.  18576 
Grants  and  cooperative  agreements;  availability. 

etc.: 
Housing  funds.  3377 
Section  5 1 5  loan  funds;  recipients  list;  availability, 

14929 
Tenant  information  exchange  between  RHCDS 

and  borrowers  with  multiple  family  housing 

projects  automated  interface;  software  pilot 

test.  28085 

Rural  Telephone  Bank 

NOTICES 

Meetings;  Sunshine  Act.  4661.  21243 

Rural  Utilities  Service 

RULES 

Electric  loans: 
Electric  system  construction  policies  and 

procedures.  10152 
Nomenclature  changes:  correction.  2874 
Pre-loan  policies  and  procedures.  3726 
Organization,  functions,  and  authority  delegations: 
Agency  name  change  from  Farmers  Home 
Administration;  CFR  correction,  20005 
Program  regulations: 

Business  and  industrial  loan  program.  26350 
Community  facility  loans  and  grants.  1 1019 
Construction  and  repair — 

Planning  and  performing  site  development 
work  program.  24540 
Debt  settlement;  IRS  reporting  requirement. 

28.321 
Housing — 
Farm  labor  housing  loan  and  grant  policies, 
procedures,  and  authorizations,  4069 
Property  management,  chattel  property,  and  real 
property;  debt  settlement  conformity; 
voluntary  liquidation  liability  releases 
approval.  28319 
Rural  housing — 
Guaranteed  rural  housing  loans.  26980 
Telecommunications  standards  and  specifications: 
Copper  and  fiber  optic  cable  splicing.  5096 

Conation,  9079 
Materials,  equipment,  and  construction — 
Codified  regulations  list  update.  1711 
Reporting  and  recordkeeping  requirements. 
1710 
Telephone  loans: 

Nomenclature  changes;  correction.  2874 
State  telecommunications  modernization  plan; 
system  planning,  design  criteria,  and 
procedures,  8171 

PROPOSED  RULES 

Electric  borrowers;  criteria  for  RUS  approvals  of 

investments,  loans,  and  guarantees,  898 1 
Program  regulations: 
Environmental  program.  13650.  13928 
Housing  [weservalion  grant  program,  19168 
Housing — 

Single  family  rural  housing  loans.  25629 
Intermediary  relending  program.  3566 
Telecommunications  standards  and  specifications: 
Materials,  equipment,  and  construction — 
Construction  of  telephone  facilities  financed 
with  RUS  loan  funds;  rescission  of 
obsolete  guidaiKc  bulletins.  1 758 
Digital,  stored  program  controlled  central 
office  equipment,  general  specification; 
multiparty  service  requirement 
elimination,  1759 


NOTICES 

Electric  loans: 

Quarterly  municipal  interest  rates.  15125,  31702 
Environmental  statements;  availability,  etc.: 
Arkansas  Electric  Cooperative  Corp..  4147 
Catoosa  Utility  District  and  Upper  Cumberland 

Plateau  Region.  TN;  water  supply 

development.  30266 
La  Grange  County.  IN;  wastewater  collection 

and  treatment  system  design  and 

construction.  3835 
Lamar  Electric  Membership  Corp..  19718 
Lincoln-Pipestone  Rural  Water  System.  MN, 

30265 
Pioneer  Electric  Cooperative,  Inc.,  28086 
Saluda  River  Electric  Cooperative.  18800 
Seminole  Electric  Cooperative.  Inc..  27718 
South  Mississippi  Electric  Power  Association. 

27719 
Sunflower  Electric  Power  Corp.,  19718 
Grants  and  cooperative  agreements;  availability, 
etc.: 
DistaiKe  learning  and  medical  link  program, 

11953 
Meetings: 
Electric  distribution  mortgage;  standard  form. 

1768 

Saint  Lawrence  Seaway  Development 
Corporation 

PROPOSED  RULES 

Seaway  regulations  and  rules: 

Miscellaneous  amendments.  31429 
Tariff  of  tolls.  11643.  18384 

Science  and  Technology  Policy  Office 

NOTICES 

Meetings: 

President's  Committee  of  Advisors  on  Science 
and  Technology.  13190.  32718 

Secret  Service 

RULES 

Security: 
White  House  perimeter;  street  closure  and 
vehicular  traffic  ban.  27882 

PROPOSED  RULES 

Counterfeit  Deterrence  Act: 
Color  illustrations  of  U.S.  currency,  32929 

Securities  and  Exchange  Commission 

RULES 

Accounting  bulletins,  staff: 
Early  extinguishment  of  debt;  gain  or  loss 
recognition,  20022 
Correction.  24968 
Elecu-onic  Dau  Gathering.  Analysis,  and  Retrieval 
System  (EDGAR): 
Filer  Manual — 

Update  and  incorporation  by  reference.  27691 
Mandated  electronic  filings;  technical 
amendments;  correction.  3078 
Investment  companies: 
Open-end  management  investment  companies — 
Contingent  deferred  sales  loads,  1 1 887 
Multiple  classes  of  voting  stock  issuance, 
exemption;  multiple  class  and  master- 
feeder  funds  disclosure.  .  1 1 876 
Organization  and  program  management;  update 

Correction,  15673 
Organization,  functions,  and  authority  delegations: 
Market  Regulation  Division  Director,  5 
Organization  and  program  management;  update. 
14622 
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SEC 

Practice  and  |>rocedure: 
Administrative  proceedings:  evidentiary  hearings 

before  administrative  law  judges,  etc.. 

32738 
Public  utility  holding  companies: 

Issuance  and  sale  of  certain  securities  by  public 

utility  and  nonutility  subsidiary  companies. 

etc.;  exemptions,  33634 
(Quorum  requirement  establishment,  17201 
Securities: 
Broker-dealer  research  reporu;  safe  harbor, 

6965 
Customer  confirmations,  annual  account 

statements,  and  new  accounts;  enhanced 

order  flow  payment  disclosure,  1 4366 
Prospectus  delivery;  T+3  securities  transactions 

senlement.  26604 
Self-regulatory  organizations;  proposed  rule 

changes  filing  procedures,  etc.;  correction. 

5461: 
Three  day  settlement  period  transactions 

confirmation  and  adequacy  and  readability 

of  customer  periodic  statements;  disclosure. 

14366 
Trading  systems  operated  by  brokers  and 

dealers.  28717 
Unlisted  trading  privileges.  20891 

PROPOSED  RULES 

Investment  advisers: 

Soft  dollar  practices,  9750 
Investment  companies: 
Open-end  management  companies;  contingent 

deferred  sales  loads,  1 1890 
Risk  descriptions  by  mutual  funds  and  other 
investment  companies;  improvement, 
17172.33375 
Securities;  registration  fees.  7146 
Public  utility  holding  companies: 
Acquisition  of  securities  of  nonutility  companies 
engaged  in  certain  energy-related  and  gas 
related  business:  exemption,  33642 
Issuance  and  sale  of  securities  by  public  utility 
and  iKMiutiliiy  subsidiary  companies: 
exemption,  33640 
Regulatory  agenda.  24402 
Securities: 

Broker-dealer  registration  and  reporting; 
disciplinary  information  retrieval, 
disclosure  section  form  revision.  4040 
Prospectus  delivery:  T+3  securities  uansactioRS 

settlement.  10724 
Unlisted  ttading  privileges.  7718 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  513.  1805,  4643,  5229.  8261. 
13191,  14041.  15613.  15946,  16516,  18862, 
19311,  19422,  19613,  20130.  24947,  25749. 
26746.28815 
Committees;  establishment,  renewal,  termination, 
etc.: 
Capital  Formation  and  Regulatory  Processes 
Advisory  Committee.  9415 
Electronic  Data  Gathering,  Analysis,  and  Retrieval 
System  (EDGAR): 
Corporation  Finance  Division:  phase-in  list 
changes  and  corrections.  1 8640 
Joint  industry  plan: 
National  Association  of  Securities  Dealers,  Inc., 
et  al.;  joint  transaction  reporting  plan.  3886 
Meetings: 
Capital  Formation  and  Regulatory  Processes 

Advisory  Committee,  20541,  28432 
Consumer  Affairs  Advisory  Committee,  7597 
Securities  uniformity  law;  annual  conference. 
9871 
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Sun  hine  Act,  533,  2175.  4236,  5761, 
7820.  8112,  9426.  12283,  14484, 
9.  17097,  18665.  21243.  24673, 
26481,  27597,  32574,  32734, 
186.31539 
leporting  authority.  14984.  30905 

isions  for  forward-looking 
;  agenda  for  hearings.  7235.  8115 
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I5c4-1  exemption.  27994 

of  certain  United  Kingdom 

etc.;  Rules  lOb-6.  IOb-7.  and 
rxemptions,  4644 
settlement.  30906 
organizations: 

registration  applications — 
Government  Options  Corp..  .3286 

Securities  Clearing  Corp..  20131. 


Clearing  Corp..  4946 

s  Trust  Co..  14806 
securities  exchange  registration 
ilica  ions — 
Stiles  Stock  Exchange,  Inc.,  26752 
organizations;  proposed  rule 
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3  627. 
<324. 
1598. 
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Exchange.  Inc..  515.  517.  3007. 
.36,  7236.  7805.  8426,  84.30,  8431, 
16,  11153,  1.3742.  14985.  14986. 
15804.  16517.  16686.  16894. 
18161.201.30.20780.22084, 
26057,27353,27571,28657. 
30124.  .30612.  .30907.  31748. 
33884 

Exchange.  Inc.,  et  al.,  3887, 
27573.  30909 

Exchange,  Inc..  .30616.  2406. 
12793.  14041.  14471.  16216, 
[20541,  24935,  26908,  27572 
Exchange,  Inc..  et  al..  5252 
Options  Exchange.  Inc.,  2409, 
3008.  3012.  3889.  4208.  5233. 
6325.  6575.  6577.  6595.  7091. 
7599.  7601.  7606.  7607.  8433. 
9702.  101.34.  10621.  10884. 
12991.  14042.  15948.  16518, 
18159,  18862.  18867.20132. 

24936.  26058.  27575.  28003-28006. 
284.32.  30125.  .30126,  .3091 1. 
32720.  33448 

Exchange.  Inc..  517,  4651,  49.35. 
10620.  12796.  1.3492.  1561.3.  16217. 
7376.  17595.  17597.  20132, 
27357,  27358.  28007,  31747,  .32721 
Exchange,  Inc..  5951.  1.3493. 

24937.  26909.  27578 
Options  Corp..  1 4987 

Trust  Co..  2410.  5443.  8102.  8434. 
1374.3,  14473,  15614.  19971,  21576, 

25266.  27.360.  27577.  28637.  .32185 

Securities  Clearing  Corp.,  6579, 
^84.  17598,  18648,21014 

Securities  Clearing  Corp.,  .3685, 
J687.  9069.  10415,21016 
Corp..  10416.  14475 
Corp.,  5444,  15615 
Corp.  et  al..  5445.  18864 

uritics  Trust  Co..  4210,  5235,  6741, 
12257.  12258.  1.3495,  14807,  14990, 

21577.  24938 
%curities  Rulemaking  Board.  32186. 

1.3496.  14313.  16896.  24948. 

33447 
Securities  Rulemaking  Board.  Inc.. 


Clearing  < 
Clearing  < 

Sen 


National  Association  of  Securities  Dealers.  5446 
National  Association  of  Securities  Dealers,  Inc., 

1808,  1815,  1820,  1822,  2169,  2413,  3014. 

.3445,  3688,  3890,  4936,  5744,  6327,  6582, 

6583,  7241.  7613.  8262,  8436,  9417,  9704, 

9708,9878.  101.35.  10625.  10886.  11699. 

12583.  12994.  13199,  14310,  16219. 

16521.  16690.  17385.  20782,  20785, 

21226,  22086,  22592,  25749.  26753, 

27148,  27579,  27997,  286.39.  2881.3. 

22814.  .30133.  30618.  30622.  .30624. 

31522.  31527.  .32190.  32722.  3.3440.-  3.3444 
National  Association  of  Security  Dealers,  Inc., 

15616 
National  Securities  Clearing  Corp.,  155,  12260. 

13197.  19104.  26059.  27800.  .30912. 

31177.  .32722 
New  York  Stock  Exch^ge.  Inc..  156.  1818, 

2167,  2800,  .3446.  3690.  4453,  5252,  63.30, 

7245,  7247,  84.37.  9709.  129%,  15618, 

17831,  18649.  18865,  19313.  19427, 

20306.  21578.  218.39,  22593.  22596. 

24942.  2575 1 .  26060.  288 1 7.  301 35. 

.30625.  31.3.37.  .31749.  .32723 
New  York  Stock  Exchange.  Inc..  et  al.,  518. 

519.674.3.7089.  13744 
Options  Clearing  Corp..  157.  2415.  6583.  9418, 

14475.  17600.  18433.  184.35,  21017 
Pacific  Clearing  Corp..  7249.  17378 
Pacific  Stock  Exchange.  Inc..  159.  3015.  5252, 

5253,6330.  10626.  11158.  12998.  13196, 

14991.  15315.  18160,  19618.  20306, 

20781,  20787,  21227.  279%,  28433. 

31333.31751 
Participants  Trust  Co.,  2416.  3444.  4210.  4946. 

7250.  8772.  12800.  18866.  21228.  28191 
Philadelphia  Depository  Trust  Co..  161.  12585, 

14477,24951.28192 
Philadelphia  Stock  Exchange.  8104 
Philadelphia  Stock  Exchange,  Inc..  2417,  2419, 

2420.  2422,  .3017.  4946,  5449,  5745,  6332, 

6.333,  7251,  7252.  7254.  7255.  9880, 

10887,  11159,  11999.  12802,  12825, 

14043.  14993.  15318,  15807.  15809, 

16219,  16898.  19423.  I%16.  20133. 

201.35.  20544.  24940.  26062,  26065. 

26067.  26754.  28019.  28638,  28815. 

.30131.  .301.36.  313.34.  31.336,  .3.3025 
Philadelphia  Stock  Exchange.  Inc.,  el  al.,  25752 
Slock  Clearing  Corp.  of  Philadelphia.  162.  519. 

6333.  15620.30914 
Applications,  hearings,  determinations,  etc.: 
1784  Funds  etal..  24662 
A.O.  Smith  Corp.,  162 

A.T.  Ohio  Municipal  Money  Fund  et  al.,  2166 
ABT  Growth  and  Income  Trusi  el  al.,  7079 
Aetna  Insurance  Co.  of  America  el  al.,  14044 
Air-Cure  Environmental,  Inc.,  3.3449 
AMBAC  Capital  Management.  Inc..  30915 
Ambassador  Fuixls  et  al..  6335 
American  Express  Funds,  32386 
American  Partners  Life  Insurance  Co.  et  al., 

33018 
American  Skandia  Life  Assurance  Coq>.  et  al.. 

178.33.  17835 
America's  Utility  Tax-Free  Income  Fund.  Inc.. 

25754 
Anchor  National  Life  Insurance  Co.  et  al..  4938 
Applied  Microbiology.  Iik.,  19793 
Ark  Restaurants  Corp..  2801 
ASA  Limited,  33887 
A  VESTA  Trust,  et  al..  2801 
Banco  de  Comercio  Exterior  de  Colombia  S.A.. 

19315 
Bank  of  New  York,  et  al..  16220 
Bayerische  Vereinsbank  Aktiengesellschaft  et 

al..  24952 


Benson  Eyecare  Corp..  163 
Beta  Well  Service  Inc..  52.30 
BITS  Trust.  31746 

Brandes  International  Fund  et  al..  3890 
Brookhollow  Trust.  7808 
CM.  Life  Insurance  Co.  et  al.,  5746 
Carrington  Laboratories,  Inc.,  21837 
Catalina  Lighting,  Inc.,  4941 
Centurion  Growth  Fund.  Inc..  1 9428 
Century  Communications  Corp.,  3691 
Champion  Enterprises.  Inc..  25255.  25755 
Chase  Manhattan  Bank.  N.A..  16899 
'CitibankN.A.  etal..  28193 
City  fed  Financial  Corp..  7615 
CMI  Corp..  .30917     » 
Columbia  Veniures.  Inc..  19793 
Commonwealth  Investment  Trust.  18653 
Companion  Life  Insurance  Co.  et  al..  24953 
Comptek  Research,  Inc..  16222 
Connecticut  General  Life  Insurance  Co.  et  al.. 

22421.25266 
Consolidated  Tape  Association,  |6901,  26910 
Conversion  Industries,  Inc.,  14995 
Countdown  to  Retirement  Funds.  28640 
Creditanstah-Bankverein.  31 172 
Croft-Leominster  Income  Fund,  et  al.,  3287 
Crown  Crafts,  Inc..  .3893 
Dean  Witter  Reynolds  Inc.,  et  al.,  1 2803 
Dean  Witter  Select  Equity  Trust,  31 173 
Dean  Witter  Select  Equity  Trust,  et  al.,  12806 
Dean  Witter  Select  Equity  Trust.  Select  10 

International  Series,  5 1 3 
Diagnostic  Health  Service,  Inc.,  5230 
Digicon  Inc..  4941 

Drexel  Bumham  Lambert  Unit  Trusts,  3893 
Dreyfus/Laurel  Funds,  Inc..  et  al,  7088 
ElPInc.  12807,  17093 
Elan  Corp.  pic,  32725 
Elan  International  Finance,  Ltd.,  32725 
EnersisS.A.,  12260 
Equitable  Life  Assurance  Society  of  the  United 

Suteset  al..  12261 
F<)uitable  Variable  Life  Insurance  Co.  et  al.. 

218.37 
Equitex.  Inc..  .30917 
Equity  Income  Fund.  Select  Ten  Portfolio. 

20545 
Fedders  Corp..  26069 
Financial  Horizons  Variable  Separate  Account- 

2  etal..  63.37 
First  SunAmerica  Life  Insurance  Co.  et  al., 

7256,  9070 
First  Trust  Special  Situations  Trust  (Series  69), 

32038 
First  Trust  Special  Situations  Trust  et  al.,  14047 
Fixed  Income  Trust,  3894 
Fluke  Corp.,  25255,  25755 
FN  Network  Tax  Free  Money  Market  Fund, 

Inc.,  1807 
Franklin  Gold  Fund  et  al.,  7083 
Frank  Russell  Investment  Co.  el  al.,  8262. 

30.321 
Fund  American  Enterprises  Holdings.  Inc..  7617 
G.T.  Global  Growth  Series  et  al..  6744.  33012 
General  American  Life  Insurance  Co.  et  al., 

202% 
Global  Settlement  Fund,  Inc..  5748 
GOC  Fund.  Inc..  33889 
Golden  American  Life  InsuraiKe  Co.  et  al., 

7259 
Great  Pines  Water  Co..  Inc..  32725 
Great- West  Life  &  Annuity  Insurance  Co.  el 

al..  19794 
Guardian  Insunmce  &  Annuity  Co.,  IiK..  et  al.. 

.30137 
Hartford  Life  &  Accident  Insurance  Co.  et  al.. 

3897 
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Hartford  Life  Insurance  Co.  el  al.,  389S 
Heallh-Mor  Inc.,  6747 
Hercules  Funds  Inc.,  33013 
Heritage  Cash  Trust  et  al.,  6338,  8772 
IDS  Certificate  Co.,  28818 
IL  Annuity  &  Insurance  Co.  et  al.,  31338 
"IMG  Mutual  Funds.  Inc..  et  al.,  30625 
Integrity  Life  Insurance  Co.  et  al..  21018 
IntCTmediate  Term  Tax  Free  Fund  of  Vermont. 

tec.  5749 
Intemahonal  Murex  Technologies  Corp..  30919 
ITT  HartfoKl  Life,  &  Annuity  Insurance  Co.  et 

al.,  3898 
Jackson  National  Life  Insurance  Co.  et  al., 

15313 
Jackson  National  Life  Insurance  Co.  of 

Michigan  et  al.,  12586 
Janus  Investment  Fund  et  al.,  24955 
John  Hancock  Variable  Series  Trust  I  et  al., 

29903 
Kemper  Securities.  Inc.  et  al.  18869 
Kidder.  Peabody  Corporate  Income  Fund.  28197 
Kidder.  Peabody  Investment  Trust,  et  al..  2803 
Kidder.  Peabody  Series  Trust,  28197 
Kiddet^eabody  Tax-Free  Income  Fund.  16523 
Kidderf%abody  U.S.  Treasury  Securities  Fund. 

28198 
Kinark  Corp..  15620 
L.  Luria  &  Son.  Inc..  3899 
MACC  Private  Equities  Inc.  el  al..  3900 
Mackenzie  Funds  Inc..  29905 
Maxim  Series  Fund,  Inc.,  31 175 
Mellon  Bank,  N.A.,  1281 1 
Merrill  Lynch  KECALP  L.P.  1994  et  al..  31340 
MID  CAP  SPDR  Trust  et  al,.  163 
Ml  Fund,  Inc.,  5749 

ML  Venture  Partners  II.  L.P..  et  al..  14048 
Montgomery  Asset  Management,  L.P.,  et  al.. 

197% 
Morgan  Stanley  Capital  Investors.  L.P..  et  al.. 

4211 
Muir  Investment  Trust.  2424 
Mutual  Life  Insurance  Co.  of  New  York  et  al., 

24957 
National  Equity  Trust,  et  al..  32191 
Nationar  Funds.  Inc..  33449 
Nations  Fund.  Inc..  el  al,.  28198 
Neuberger  &  Berman  Advisers  Management 

Trust  et  al..  19428 
New  England  Variable  Life  Insurance  Co.  et 

al.,  10131 
New  York  Life  Insurance  &  Annuity  Corp.  et 

al.,  14808,  21230 
Nicholas-Applegate  Mutual  Funds,  et  al..  8106 
Nike  Securities  LP.  et  al..  19801 
Northern  Life  Insurance  Co.  et  al..  27362 
Northwestern  Mutual  Life  Insurance  Co.  et  al.. 

12997 
Norwest  Funds,  et  al..  13194 
NuMed  Home  Health  Care.  Inc.,  6748 
OfTitbank  Variable  InsuraiKe  Fund.  Inc..  et  al.. 

3904 
Ohio  National  Life  InsuraiKe  Co.  el  al.,  2164 
Olsten  Corp.,  5750 
Pacific  American  Fund,  8766 
Pacific  Mutual  Life  Insurance  Co.  et  al..  33015 
Pan  World  Minerals  International.  Inc..  25934 
Paul  Revere  Variable  Annuity  Insurance  Co.  et 

al..  149% 
Penn  Insurance  &  Annuity  Co.  el  al.,  3692 
Penn  Traffic  Co.,  4942 
Pet  Inc.,  16222 
Pharma  Patch,  Pic,  29720 
PHL  Variable  Insurance  Co.  et  al.,  31744 
Pilgrim  Corporate  Utilities  Fund.  2170 
Pitcaim  Group  L.P.  et  al..  17838 


Polaris  Industries.  Inc..  14998 
Pratt  &  Lambert  United,  Inc.,  167 
Prudential  Securities  Inc.  et  al.,  12266 
Public  utility  holding  company  Tilings,  3019, 
13191,  17094,  17840.  18436.  18437. 
19103,  19973,  28820,  28822,  30627. 
31740.  32726.  3.3889 
Pure  Tech  International.  Inc..  28431 
Putnam  Adjustable  Rate  U.S.  Government  Fund 

etal.,  1805 
Putnam  Texas  Tax  Exempt  Income  Fund,  9072 
Quest  for  Value  Accumulation  Trust,  et  al.. 

5751 
Quest  for  Value  Distributors  et  al..  27365 
Rivers  Funds.  7087 
Roadmaster  Industries,  Inc..  11161 
Roulston  Family  of  Funds  et  al..  14998 
SAFECO  California  Tax-Free  Income  Fund. 

Inc.,  19436 
SAFECO  Equity  Fund.  Inc.,  1%15 
SAFECO  Growth  Fund,  Inc..  19437 
SAFECO  High-Yield  Bond  Fund.  Inc..  19437 
SAFECO  Income  Fund.  Inc..  19438 
SAFECO  Intermediate-Term  Municipal  Bond 

Fund.  Inc..  1%14 
SAFECO  Municipal  Bond  Fund.  Inc.,  19439 
SAFECO  Tax-Free  Money  Market  Fund,  Inc.. 

19440 
SAFECO  U.S.  Government  Securities  Fund. 

Inc.,  I%14 
SAFECO  Washington  Sute  Municipal  Bond 

Fund.  Inc..  19440 
SBM  Co.,  27581 

Security  Benefit  Life  Insurance  Co.  et  al..  13499 
Security  Equity  Life  Insurance  Co.  et  al..  28823 
SEI  Financial  Management  Corp.  et  al..  31738 
Semtech  Corp,.  20547 
Sentry  Investors  Variable  Account  II,  27583 
Sherwood  Group,  Inc.,  3443 
SLH  Convertible  Securities  Fund.  33020 
Smith  Barney/Travelers  Series  Fund,  et  al.. 

27366 
Smith  BanKy  California  Municipal  Money 

Market  Fund.  20136.  20137 
Smith  Barney  Daily  Dividend  Fund  Inc..  20138 
Smith  Barney  Govemmenl  &  AgeiKies  Fund 

Inc..  20137 
Smith  Barney  Muni  Funds  et  al..  20547 
Smith  Barney  New  Yoric  Municipal  Money 

Market  Fund,  201.37 
Smith  Barney  Shearson  FMA  Trust.  33017 
Smith  Barney  Shearson  Municipal  Money 

Maricet  Fund  Inc..  20548 
Smith  Barney  Shearson  Short-Term  Worid 

Income  Fund.  33893 
Smith  Barney  Shearson  Small  Capiulization 

Fund.  33894 
Smith  Barney  Shearson  Worldwide  Prime 

Asseu  Fund.  33894 
Smith  Breeden  Institutional  Intermediate 

Duration  U.S.  Government  Fund.  9073 
Southern  Union  Co..  25256.  25757 
Spartech  Corp..  5229 
SSL  1993-1  Tnist,  20139.  28657 
State  Mutual  Life  Assurance  Co.  of  America 

et  al..  6749 
State  Street  Fund  for  Foundations  and 

Endowments,  10890 
T.  Rowe  Price  Equity  Series,  Inc.,  et  al.,  27583 
TCW  High  Yield  Fund,  Inc.,  16525 
Third  Avenue  Series  Fund,  Inc.,  2691 1 
Third  Avenue  Value  Fund  II,  Inc.,  5756 
Three-Five  Systems.  Inc..  7262 
Transamerica  Strategic  Income  Fund.  I0I3I 
Transamerica  Tax-Free  Funds  Trust.  9881 
Treasury  First  inc..  9421 
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Triarc  Companies.  Inc..  30919 

TSX  Corp..  26069 

United  of  Omaha  Life  Insurance  Co.  et  al., 

33021 
Value  Line  Intermediate  Bond  Fund.  26913. 

28019 
Value  Line  International  Fund,  26912 
Value  Line  U.S.  Govemmenl  Securities  Money 

Market  Fund.  26913 
Van  Kampen  American  Capital  Distributors 

Inc..  etal..  20139 
Van  Kampen  American  Capital  Equity 

Opportunity  Trust,  33024 
Van  Kampen  Merritt  Equity  Opportunity  Trust 

etal..  7810 
Van  Kampen  Merritt  Equity  Opportunity  Trust, 

Series  7.  et  al..  17600 
Vermont  Pure  Holdings.  Ltd..  26756  . 
Vision  Fiduciary  Funds,  Inc..  31343 
Voice  Powered  Technology  International.  Inc., 

30629 
Voltaire  Capital.  Inc..  14314 
Westbridge  Capital  Corp..  32728 
Western  National  Life  Insurance  Co.  el  al.. 

32387 
WNC  Housing  Tax  Credit  Fund  V.  LP.,  et 

al..  27587 

Selective  Service  System 

RULES 

Conscientious  objectors  classification;  registrant 

processing  procedures.  13907 
Post  employment  conflict  of  interest,  CFR  part 

removed,  15682 

PROPOSED  RULES 

Regulatory  agenda.  24172 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  12588.  32193 

Sentencing  Commission,  United  States 

See  United  States  Sentencing  Commission 

Small  Business  Administration 

RULES 

Business  loans: 
Export  revolving  line  of  credit  (ERLC)  and 
international  uade  loans.  4373 
Child  support  obligation  compliance;  certifKation 

by  recipient  of  financial  assistance.  27870 
Debarment  and  suspension  (nonprocurement). 

33037.  33044 
Disaster-physical  disaster  and  economic  injury 
loans: 
Judgntent  lien  restriction  waivers,  22495 
Grants  and  cooperative  agreements  to  State  and 
local  governments;  unifonn  administrative 
requirements  (OMB  A- 1 02) 
Simplified  acquisition  dollar  threshold  increase, 
1%38 
Loans  to  Sute  and  local  development  companies: 
Certified  development  companies — 
Accredited  lenders  program,  20391 
Premier  certified  lenders  program.  20392 
Seller  financing  by  regulated  lenders.  4073 
Organization,  functions,  and  authority  delegations: 
District  Directors;  grants  up  to  $25,000, 

execution,  5564 
Long  Beach,  CA;  U.S.  Export  Assistance  Center 
Director,  guaranteed  export  loans  approval, 
15864 
Small  business  development  center  program; 
operation  framework.  31054 
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Small  busines^  investment  companies: 
Accounting!  standards  and  flnancial  reporting 
requirements,  7392.  17438 
Small  busittest  size  standards: 
MitMiity  sriall  business  and  capital  ownership 

development  assistatKe.  29969 
Small  busii|ess  set-aside  contracts;  participation 
of  public  and  private  organizations  for 
handic«pped,  15477 
Correctior,  18981 

PROPOSED  kuLES 

Business  loanjpolicy: 
Facsimile  cbpies  of  application  and  closing 
forms,  II 94 1 
Business  loan ;: 
Facsimile  opies  of  application  and  closing 

forms,  11941 
Microloan  demonstration  program,  2231 1 
Microloan  I  inancing  program;  implementation, 
4574 
Disaster-phys^al  disaster  and  economic  injury 
loans: 
Agricultural  enterprises:  assistance  restrictions. 
31121 
Loans  to  Stat^  and  local  development  companies: 
Computer  j  enerated  facsimile  copies  of 
applicition  and  closing  forms,  1 5525 
Regulatory  agmda,  24174 
Small  busines  >  size  standards: 
Joint  ventui  e  arrangements;  ostensible 
subcor  tractor  rule  and  affiliation  of 
busine  ;s  concerns,  4389 
Non-manuf  icturers;  provision  of  manufacturer's 
produc  t  on  small  business  set-aside  or 
sectior  8(a)  contracts,  27924 

NOTICES 

AgeiKy  infontiation 


rei  lew. 


3 


26  9, 


collection  activities  under 
5452,9882.  13745,  14810. 
344 
ireas: 

J588.  22425 
al..  29907 

J652.  7092.  11161.  13745.  14811. 
18871 

.  4653.  25256 
34311 
:  3246 

:!6468.  27801.  28200 
etal..  17844.22597 
27802.  28200 
al..  26468 

8107.  8438.  28641 
inaet  al.,  12588 
Mariana  Islands.  8438 
28641 
21840 

3288.  17602 
2619 
t33246 

33246 
.  7092.  9710 
quarterly  determinations,  2619, 


:t  i 


0MB 

22597. 
Disaster  loan 

Alabama.  1 

Alabama  at 

California, 
15949 

Florida. 

Illinois.  30429, 

Kentucky, 

Louisiana, 

Massachusetts 

Mississippi 

New  York 

North  Carolina. 

North  Caio 

Northern 

Ohio  et  al.. 

Oklahoma 

Pennsylvan  a. 

South  Carolina, 

Tennessee 

Texas.  280*9 

Washingtor . 
Interest  rates; 

17094 
lntergovemm<  ntal  review  of  agerxry  programs  and 

activities  30325 
License  surrei  ders 

Business  Ventures. 

Consumer 

Developers 

Federated 

First  Midwest 

First  Pac 

GC&H  Partners 

Investor's 

Jiffy  Lube 
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Inc..  5952 
I  Jnited  Capital  Corp.,  22091 
Equity  Capital  Corp.,  25256 
Ul  Corp.,  10627 
Capital  Corp..  5952 
Capital  Corp.,  31344 

520 
uity.  Inc.,  27371 
Tapiial  Corp.,  8439 


i:qi 


New  Oasis  Capital  Corp..  8439 

NYSTRS/NV  Capital,  L.P.,  30629 

Rural  America  Fund,  Inc.,  6343 

Wood  River  Capital  Corp.,  5453 
Meetings: 

Investment  Advisory  Council.  19981.  22091, 
27589 

National  Small  Business  Development  Center 
Advisory  Board,  9710,  18163 

Providence  Advisory  Council,  14478 
Meetings;  district  and  regional  advisory  councils: 

Arkansas,  20549 

Connecticut,  3288,  19107.  3431 1 

District  of  Columbia,  30920 

Hawaii,  12812 

Maine,  4942 

Minnesota,  7263.  10891 

New  York,  16902 

Texas,  18163 

Vermonu  3288,  25757 

Wyoming,  19107 
Organization,  functions,  and  authority  delegations: 

E)eputy  Administrator  et  al..  10627 
Preferred  lenders  program: 

FASTRAK;  pilot  program.  1 2268 
Privacy  Act: 

Systems  of  records.  13001 
Small  business  investment  companies: 

Maximum  cost  of  money;  debenture  rate,  1 7095 
Applications,  hearings,  determinations,  etc: 

AVI  Capital,  L.P..  8265 

Bay  Partners  SBIC.  L.P.,  31344 

Blue  Ridge  Investors  L.P.,  31 179 

Capital  for  Entrepreneurs,  inc.,  19441 

CF  Investment  Co..  32193 

Commonwealth  Enterprise  Fund.  Inc..  3447 

Exeter  Equity  Partners,  L.P..  3447 

Exim  Capital  Corp..  27371 

Fleet  Equity  Partners  VI,  L.P.,  4653 

Gateway  Partners.  L.P..  6343 

Javelin  Capiul  Fund,  L.P.,  32193 

Kline  Hawkes  California  SBIC,  L.P..  18437 

LEG  Partners  SBIC.  L.P.,  27 1 49 

North  Dakota  Small  Business  Investment  Co.. 
4653 

North  Dakota  Small  Business  Investment  Co.. 
L.P.,  27149 

Norwest  Equity  Partners  V,  8265 

Pacific  Capital,  L.P.,  33026 

Pioneer  Ventures  L.P.  II.  13746 

Prospect  Street  NYC  Discovery  Fund,  L.P., 
10628,  29907 

RFE  Investment  Partners  V.  L.P..  6585 

Stratford  Capital  Partners.  L.P..  7263 

United  Partners,  Inc.,  10891 

Winfield  Capital  Corp..  521 

Social  Security  Administration 

RULES 

Organization  and  procedures: 
Social  security  number  card;  evidence  required 
for  duplicate.  32444 
Organization.  fuiKtions.  and  authority  delegations: 

Appeals  Officers  et  al..  7117 
Social  Security  benefits: 
Aged,  blind,  and  disabled — 
Deemed  application  date  based  on 
misinformation;  correction.  1 42 1 5 
Disability  determination  procedures;  testing 

modifications.  20023 
Pensions  based  on  noncovered  employment; 
computing  benefit  amounts,  disposing  of 
underpayments,  etc..  1 7443 
Presumption  of  death;  evidence  requirement, 
19163 


Social  Security  Act  (Titles  II  and  XVI)— 
Alcohol  or  drug-addicted  disabled  individuals; 
benefit  reforms,  8140.  10150 
Social  Security  Independence  and  Program 

Improvements  Act  of  1994;  implementation 
Service  of  legal  process,  18991 
Supplemental  security  iiKome: 
Aged,  blind,  and  disabled — 
Benefit  continuation  and  special  eligibility  for 
severely  impaired  recipients  who  work; 
correction.  14215 
Mass  change  resulting  in  reduction, 
suspension,  or  termination  of  State 
supplementary  payments;  appeal  rights; 
correction,  14215 
Prehearing  proceedings  and  decisions; 
attorney  advisors  authority.  34126 
Termination  of  couple  status  waiting  period 
elimination.  16373 
Disability  determination  procedures;  testing 

modifications,  2(X)23 
Parent-to-child  deeming  for  certain  disabled 

children;  waiver,  360 
Social  Security  Act  (Titles  II  and  XVI) — 
Alcohol  or  drug-addicted  disabled  individuals; 
benefit  reforms,  8140.  10150 

PROPOSED  RULES 

Black  lung  benefits: 

Overpayment  appeal  and  waiver  rights,  28767 
Federal  regulatory  review;  comment  request, 

17731 
Regulatory  agenda,  24190 
Social  security  benefits: 
Disability  redesign  plan — 
Administrative  review  process;  testing 

modifications  to  prehearing  procedures 
and  decisions  by  adjudication  officers, 
30482 
Earnings  and  benefit  estimates  statements,  3787 
Overpayment  appeal  and  waiver  rights.  28767 
Substantial  gainful  activity  guides.  12166 
Supplemental  security  income: 
Aged,  blind,  and  disabled — 

Natural  disasters;  lost,  damaged  or  destroyed 
excluded  resources  repair  or  replacement 
funds;  time  period  for  not  counting  as 
resources,  extension,  26387 
Prehearing  proceedings  and  decisions; 
attorney  advisors  authority,  19008 
Disability  redesign  plan — 
Administrative  review  process;  testing 

modifications  to  prehearing  procedures 
and  decisions  by  adjudication  officers, 
30482 
Substantial  gainful  activity  guides,  12166 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  3253,  9341,  13161,  17844, 
19951.25757.28825.31752 
Committees;  establishment,  renewal,  termination, 
etc.: 
Representative  Payment  Advisory  Committee. 
28642 
Meetings: 
Childhood  Disability  Commission,  6141,  9693. 

12780,  15150 
Representative  Payment  Advisory  Committee, 

33895 
Social  Security  Advisory  Council,  3416,  5433, 
10090,  10091,  18419,  24961,  27372 
Organization.  fuiKtions.  and  authority  delegations:. 
22098 
Deputy  Commissioner  for  Operations  et  al. 
supplemental  security  income 
overpayments  disposition,  5941 


Privacy  Act: 
Computer  matching  programs,  143,  6142.  6143, 

8668,  13441,34311,34312 
Systems  of  records,  2144,  12964,  13442,  16155, 
19619 
Social  security  acquiescence  rulings: 
List.  5942 

Preslar  v.  HHS  Secretary;  highly  marketable 
skills  definition  for  individuals  close  to 
retirement  age.  2209 1 
Rescissions — 

Hart  V.  Bowen;  promissory  notes  in  home 

replacement  situations.  7782 
Webb  V.  Richardson;  attorney's  fee  covering 
services  provided  during  entire  appeal 
process.  1 1977 
Social  security  rulings: 
Disability  insurance  benefits — 
Authority  of  Appeals  Council  to  dismiss 
request  for  hearing.  3 1 753 
Good  cause  for  late  filing  of  administrative 

review  request.  20549 
Presumptive  disability  and  blindness  provision; 

rescission.  7782 
Promissory  notes  in  home  replacement 

situations;  rescission,  7783 
Rescissions — 

Eligible  spouse  definition  in  supplemental 
security  income  program.  16487 

Southeastern  Power  Administration 

NOTICES 

Power  rates: 
Jim  Woodniff  Project.  7181 

Soutiiwestern  Power  Administration 

NOTICES 

Integrated  System  power  rates  and  opportunities; 
extension.  31464 

Special  Counsel  Office 

See  Office  of  the  Special  Counsel 

NOTICES 

Organization,  functions,  and  authority  delegations: 
California  Field  Office;  renaming  as  San 
Francisco  Bay  Area  Field  Office  and 
relocating  to  Oakland.  6585 

State  Department 

RULES 

Consular  services;  fee  schedule: 

Fingerprinting  of  certain  immigrant  visa 
applicants.  16046 
Debarment  and  suspension  (nonprocurement), 

3.3037.  33045 
Grants  and  cooperative  agreements  to  State  and 
local  governments;  uniform  administrative 
requirements  (OMB  A- 102) 
Simplified  acquisition  dollar  threshold  increase, 
19638,  19642 
Legal  and  related  services: 
International  child  abduction;  Office  of 
Children's  Issues  designated  as  U.S. 
Central  Authority  for  Hague  Abduction 
Convention.  25843 
Personnel: 

Indemnification  ot  employees.  29987 
Visas;  immigrant  documentation: 
Immigrant  visa  categories;  visa  symbols  list 

additions,  10499 
Unused  AA- 1  visas  authorized  during  transition 
diversity  program;  1995  issuance,  7443 
Visas;  nonimmigrant  documentation: 
Armed  forces  members  of  foreign  countries; 
passport  and  visa  requirements  waiver, 
30188 


Nonimmigrant  visa  categories;  visa  symbols  list 

additions,  10497 
Visa  waiver  pilot  program;  Irelaitd,  15872 

PROPOSED  RULES 

Drug  traffickers;  assistance  prohibition,  7737 
Regulatory  agenda,  23586 

NOTICES 

Accountability  Review  Board;  attack  on  consulate 
shuttle  bus  in  Karachi  in  which  two 
Americans  were  killed,  21020 
Antarctic  fishing;  conservation  measures;  adoption 
by  Commission  for  Conservation  of  Antarctic 
Marine  Living  Resources,  3907 
Bridge  permit  apphcations: 

Laredo.  TX.  30327 
Chemical  and  biological  weapons  proliferation 
sanctions: 
Asian  Ways  Ltd.  et  al..  13201 
GE  Plan  (Ausuia)  et  al.,  30148 
Environmental  statements;  availability,  etc.: 
Laredo.  TX;  new  international  railroad  bridge. 

30328 
Texas/Mexico  border,  international  bridges 
construction;  permitting  process,  16525 
Foreign  assistatKe  determinations: 

Uos,  .30148 
Garnishment  of  Federal  employees  wages  for 
payment  of  debt;  f)rocessing  fee  collection. 
32728 
Gifts  to  Federal  employees  from  foreign 

governments;  listing.  30630 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Man  and  biosphere  program.  5953.  8266. 
22598.31528 
International  Institute  for  the  Unification  of  Private 
Law  (UNIDROIT);  proposed  convention  on 
return  of  stolen  or  illegally  exported  cultural 
objects.  13202 
Intemational  sale  of  goods;  convention  on 

limitation  period,  with  protocol;  entry  into 
force  for  U.S..  .3484 
Intemational  Traffic  in  Arms  regulations;  statutory 

debarment.  30149 
Meetings: 
Defense  Trade  Advisory  Group.  8267 
Fine  Arts  Committee.  14315 
Historical  Diplomatic  Documentation  Advisory 

Committee.  4942.  19107.  32728 
Indigenous  issues  within  United  Nations  system; 

briefing.  2593? 
Inter-American  Tropical  Tuna  Commission. 
United  States  Section  Advisory  Committee, 
18563 
Advisory  Committee, 
Intemational  Communications  and  Information 

Policy  Advisory  Committee,  26069 
Intemational  Law  Advisory  Committee.  21580 
Intemational  Telecommunications  Advisory 
Committee.  2619.  391 1.  5954.  6343.  8107. 
10417.  15320,  16526,  19442,  22093, 
24962,  25934.  26756.  28200.  33026.  33027 
Overseas  Schools  Advisory  Council.  17602. 

30328 
Overseas  Security  Advisory  Council.  5756. 

28009 
Private  Intemational  Law  Advisory  Committee. 

3447 
Shipping  Coordinating  Committee.  2171.  3020. 
5756.8108.9074.  12812.  12813.  17602. 
20790.20791.22600 
Visa  Office;  government  regulators  and  outside 
interested  parties.  21020.  18653 
Munitions  export  licenses  suspension: 
Ecuador.  10138,  26070 


FEDERAL  REGISTER  INDEX,  January-June.  1995 


FEDERAL  REGISTER  INDEX,  January-June,  1995 


Surface 

Peru,  10138,  26070 

Teledyne  Wah  Chang  Albany,  30151 

Teledyne  Wah  Chang  Albany  et  al.,  30150 
Passport  travel  restrictions,  U.S.: 

Iraq.  13002 

Lebanon.  12004 
Pipeline  facilities  on  U.S.  borders;  permit 
applications: 

Chevron  Pipeline  Co..  8266 
Shrimp  trawl  fishing;  turtle  protection  guidelines; 
certifications.  24962 

State  Justice  Institute 

NOTICES 

Meetings;  Sunshine  Act.  8443.  19463 

Substance  Abuse  and  Mental  Health 
Services  Administration 

NO-nCES 

Federal  agency  urine  drug  testing;  certified 

laboratories  meeting  minimum  standards,  list. 
473.  6722.  1 1977.  16880.  22068.  29631. 
32702 
Grant  and  cooperative  agreement  awards: 
American  F^ychiatric  Association.  12781 
CODAC  Behavioral  Health  Services  of  Pima 

County.  Inc..  14441 
Pennsylvania  Department  of  Health.  9853 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Addiction  training  centers  program  (FY  1995). 

14957 
Children  and  family  integrated  services 

competitive  supplements.  303 1 1 
Criminal  Justice  Treatment  Networks,  etc..  5688 
High  risk  populations  substance  abuse 

prevention  demonstration  program,  module 
B.  female  adolescents.  19601 
HIV-AIDS  mental  health  provider  education 

program.  7977 
Knowledge  dissemination  conferences,  etc.. 

7980.9853'.  15294 
Mental  health  outreach  to  coal  miners,  fanners. 

and  families.  10867 
Substance  abuse  prevention  (FY  95).  HIV/AIDS 
outreach  services,  residential  treatment  for 
women  and  children,  and  pregnani/post- 
partum  women  health  care  services.  474 
Substance  abuse  prevention  demonstration 
projects  for  high  risk  youth  [xipulations. 
19276.  22402 
Substartce  abuse  treatment  conference  program; 
clarification.  9342 
Meetings: 

Drug  Testing  Advisory  Board.  1 2246 
Mental  Health  Services  Center  National 

Advisory  Council.  9693 
Prevention  Center  National  Advisory  Council. 

21825 
Substance  Abuse  and  Mental  Health  Services 
Administration  National  Advisory  Council. 
2153.  19405.21825 
Substance  Abuse  Prevention  Center.  7573 
Substance  Abuse  Prevention  Center  National 

Advisory  CouiKil.  19602 
Substance  Abuse  Prevention  Conference  Review 

Comnuttee.  15937 
Women's  Services  Advisory  Committee,  9041, 
20502,  26893 
Meetings;  advisory  committees: 

June.  27116.  .30577 
Strategic  plan;  comment  request.  7210 
Substance  abuse  prevention  and  treatment  and 
conmiunity  mental  health  services  block  grant 
programs;  hearing  procedures,  1 8 1 37 

83 


^ 


Surface 

Surface  Mining  Reclamation  and 
Enfoitcement  Office 

RULES 

Abandoned  mine  land  reclamation: 
Grant  proordures;  miscellaneous  amendments. 
9974 
Correctiin.  29756 
Indian  lands  program: 
Abandonet  mine  land  reclamation  plan — 
Navajo  Nation.  AZ,  20193 
Navajo  ]  Nation.  Hopi  Tribe.  Alaska.  Kansas. 
and  Utah.  33723 
Permanent  program  and  abandoned  mine  land 
reclar  lation  plan  submissions — 
Navajo  iJation.  Hopi  Tribe.  Alaska.  Kansas. 
and  Utah.  33723 
Initial  and  pe  rmanent  regulatory  programs: 
Surface  coil  mining  and  reclamation 
opera  ions — 
Applicaiiti'violator  computer  system  (AVS); 
ow  lership  and  control  determination 
stai  dards  and  procedures;  correction. 
46<2 
UndCTgrou  id  mining  activities — 
Permit  i  pplication  requirements  and 
per  "ormance  standards,  1 6722 
Permanent  pi  ogram  and  abandoned  mine  land 
reclama  ion  plan  submissions: 
Arizona.  18710 
Arkansas.  Ml  38.  34141 
Colorado.  25846 
Indiana.  6100.  13038.  16985.  17637,  19668. 

I966< 
Iowa.  174i8 
Kentucky.  8558.  33110 
Louisiana.  4542 
Montana.  J006 
New  Mex  co.  8560 
North  Dai  Ota.  18744 
Ohio.  251  10.  25613 
Oklahoma  2512.  13040.  16047 
Pennsylva  lia.  16788 
Texas.  15(i75 

Utah.  252  >.  13367.  15680.  21435.  28040 
Wyoming    14368 

PROPOSEI  >  RULES 

Coal  Refuse  Disposal  Negotiated  Rulemaking 
Advisoiy  Committee:  establishment.  13858 

Establishment,  29521 
ItKlian  lands  program: 

Abandone  1  mine  land  reclamation  plan — 
Navajo  Nation.  AZ,  7926,  13086 
Permanent  p  -ogram  and  abandoned  mine  land 
reclama  lion  plan  submissions: 

Alabama  :  t  al..  18044,  20250 

Alaska,  II  620 

Alaska  et  al.,  17495 

Arkansas,  14399 

Arkansas  :t  al.,  17498 

Colorado  :t  al.,  17501 

Illinois,  111522,  15726,  17734.  19697 

Indiana.  9  313.  17736.  28069.  28073 

Iowa  et  al ..  1 7504 

Kentucky  9314.  17739.  19193 

Missouri.  1 1640.  15728.  27708 

Montana,  13932,  20251.  29521 

New  Mex  ico.  22332 

North  rw  ;ota,  3790,  21484,  27246 

Ohio.  31U.  9317,  14400,  14401.  17741.  18380. 
1919  4.25660.  31661 

Pennsylvi  nia,et  al..  18046 

Utah.  4581.  10531.  139.35.  15729 

Virginia,  17743.25185 

West  Vir]  iiiia.  18381.  26855 

Wyoming,  26704.31265 
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Permits  and  coal  exploration  systems: 

Notification  and  permit  pixxessing.  4393,  1 3087 
Rulemaking  petitions: 

Kringlen.  James  (Appalachian  Research  and 
Defense  Fund.  Inc.);  decision.  5603 

NOTICES 

Abandoned  mine  reclamation  program;  guidelines. 

27123 
Agency  information  collection  activities  under 
0MB  review.  11678.  11679.  15157,  I6I6I. 
20505.  21553.  22585 
Committees;  establishment,  renewal,  termination, 
etc.: 
OfTice  of  Surface  Mining  Reclamation  and 
Enforcement  General  Advisory  Board. 
3648 
Environmental  statements;  availability,  etc.: 
Fence  Lake  Mine.  NM  and  AZ.  22406 

Susquehanna  River  Basin  Commission 

RULES 

Project  review  and  approval,  special  regulations 
and  standards,  and  hearings  and  enforcement 
actions.  31.391 

PROPOSED  RULES 

Project  review  and  approval,  special  regulations 
and  standards,  and  hearings  and  enforcement 
actions 
Comprehensive  plan;  non-consumptive  use  of 
water,  hearing.  7925 

Technology  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
U.S. -Israeli  science  and  technology  program; 
research  and  development.  16454 
Meetings: 

Metric  Policy  Interagency  Council  and 
Commerce  Department;  metric  town 
meeting.  5370.  5962 
National  Medal  of  Technology  Nomination 
Evaluation  Committee.  21503 

Tennessee  Valley  Authority 

RULES 

Administrative  cost  recovery.  8195 
Archaeological  resources  protection;  uniform 
regulations.  5256 

PROPOSED  RULES 

Regulatory  agenda.  24212 

NOTICES 

Agency  information  collection  activities  under 

OMB  review.  1 1695.  18663.  32402 
Environmental  statements;  availability,  etc.: 
Catoosa  Utility  District  and  Upper  Cumberland 
Plateau  region.  TN;  water  supply 
development.  7623.  15810 
Duck  River  Project.  TN;  Columbia  Dam 
component 
Alternative  land  uses.  10422 
Water  supply  development  and  alternatives, 
1.3002 
Kingston  Fossil  Plant,  Clinch  and  Emory 

Rivers.  TN,  27149,  32402 
Land  Between  the  Lakes,  KY  and  TN;  public 

use  plan.  1 1 161 
Limestone  County.  AL;  transmission  lines 
connecting  to  new  500-kV  substation, 
26913 
Meetings;  Sunshine  Act.  3450.  8277,  13514. 
19330.  27152.  32043 


Textile  Agreements  Implementation 
Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Thrift  Depositor  Protection  Oversight 
Board 

PROPOSED  RULES 

Regulatory  agenda.  24430 

NOTICES 

Meetings: 

Affordable  Housing  Advisory  Board,  4404. 
16223 

National  Advisory  Board,  4404.  16529,  1 887 1 
Meetings;  regional  advisory  boards: 

Regions  I  and  II,  11695 

Regions  II  and  V,  3694 

Regions  I  through  VI.  530.  9885,  28826 

Thrift  Supervision  Office 

RULES 

Community  Reinvestment  Act  regulations.  22156 
Federal  savings  associations: 

De  novo  charter  applications;  policy  statement. 
12103 
Practice  and  procedure: 
Adjudicatory  proceedings;  ex  parte 

communications  provisions  clariHcation. 
28033 
Release  of  unpublished  information.  28027 
Savings  associations: 
Lending  limits;  loans  to  one  borrower.  I586I 

PROPOSED  RULES 

Practice  and  procedure: 

Uniform  and  local  rules.  32882 
Privacy  Act;  implementation.  157.30 
Regulatory  agenda.  23872 
Savings  associations: 

De  novo  charter  applications;  policy  statement 
Correction.  13008 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  1089.3.  10894.  16700.  19113. 
224.35.315.35 
Privacy  Act: 

Systems  of  records.  1 3770 
Receiver  appointments: 

American  Savings  &  Loan  Association.  28654 
Carteret  Federal  Savings  Bank.  1 4325 
Carteret  Federal  Savings  Bank  of  New  Jersey. 

8440 
Continental  Savings  of  America,  A  FS&LA, 

28654 
Cornerstone  Bank,  F.S.B..  2173 
Standard  Federal  Savings.  FSA.  2174 
Applications,  hearings,  determinations,  etc.: 
American  Savings  Association.  15000 
AmericanTnist  F.S.B..  9718 
AvondaleF.S.B..  9718 
BankWest.  F.S.B..  9718 
Bell  Federal  Savings  &  Loan  Association  of 

Bellevue.  28654 
Cameron  Savings  and  Loan  Association.  F.A.. 

9718 
Citizens  Savings  &  Loan  Association.  21026 
Clayton  County  Federal  Savings  &  Loan 

Association.  28654 
Community  Bank  &  Tnjst.  fsb.  28654 
Community  Bank  Shares.  M.H.C..  8440 
Community  Federal  Savings  &  Loan 
Association  of  Little  Falls.  8440 
First  Federal  Banking  &  Savings.  FSB.  8fl40 


First  Federal  Savings  &  Loan  Association  of 

Ashland,  KY.  15000 
First  Federal  Savings  &  Loan  Association  of 

Florence.  8440 
First  Federal  Savings  &  Loan  Association  of 

San  Gabriel  Valley.  19328 
First  Federal  Savings  &  Loan  Association  of 

Texarkana.  28654 
First  Federal  Savings  and  Loan  Association  of 

Opelousas.  9718 
First  Federal  Savings  Bank.  21026 
First  Federal  Savings  Bank  of  Champaign- 

Urbana.  28654 
Fort  Thomas  Federal  Savings  &  Loan 

Association.  28655 
Gallup  Federal  Savings  &  Loan  Association. 

21848 
Hemet  Federal  Savings  &  Loan  Association. 

21026 
Home  Loan  Bank  F.S.B..  8440 
Industrial  Savings  &  Loan  Association,  21026 
Logansport  Savings  Bank,  F.S.B.,  19329 
Marshall  Savings  Bank.  F.S.B..  2173 
Neosho  Savings  &  Loan  Association.  F.A., 

18879 
Pendelton  Federal  Savings  &  Loan  Association. 

8440 
Queen  City  F.S.B..  9719 
Redwood  Falls  Federal  Savings  &  Loan 

Association.  28655 
Reliance  Federal  Saving  and  Loan  Association 

of  St.  Louis  County.  9719 
Schenectady  Federal  Savings  &  Loan 

Association.  21848 
Security  Federal  Bank.  F.S.B..  8441 
SJS  Federal  Savings  Bank.  2173 
Sobieski  Federal  Savings  and  Loan  Association. 

9719 
Teche  F.S.B..  9719 
Wells  Federal  Bank.  F.S.B..  8441 

Toxic  Substances  and  Disease 
Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease 
Registry 

Trade  Representative,  Office  of 
United  States 

RULES 

Uruguay  Round  Agreements  (URAA): 
Beef  imporu;  tariff-rate  quota  implementation, 
15229 

NOTICES 

China  and  U.S.;  agreement  regarding  international 
trade  in  commercial  space  launch  services; 
implementation  guidelines.  207% 
Colombia: 
Banana  exports  to  European  Union;  policies  and 
practices.  3283 
Committees;  establishment,  renewal,  termination, 
etc.: 
World  Trade  Organization  dispute  settlement 
rosters  of  panel  candidates;  nomination 
opportunity.  10881 
Costa  Rica: 
Banana  exports  to  European  Union;  policies  and 
practices.  3284 
European  Community: 

Banana  import  regime.  3285 
Foreign  govertunent  discrimination  against  U.S. 
products  and  services  in  procurement 
practices;  information  request,  7229 
General  Agreement  on  Trade  in  Services  (GATS), 
telecommunications  negotiations;  comment 
request.  14329 


Generalized  System  of  Preferences: 
Annual  review  (1995) — 

Petition  submission  deadline.  22083 
Buffalo  leather  from  Thailand  and  aluminum 
conductor  from  Venezuela;  de  minimis 
waivers;  emergency  review.  31332 
Competitive  need  limits  and  countries/products 
exceeding,  and  per  capita  1994  GNP  limits. 
28184 
Moldova;  beneficiary  developing  country 

designation  criteria.  3286 
West  Bank  and  Gaza  Strip;  beneficiary 

developing  country  designation  criteria. 
10147 
Intellectual  property  rights  protection,  counuies 
denying;  policies  and  practices: 
China,  1829,  3032,  7230.  12582 
Japan: 

Auto  paru  replacement  market  access  barriers; 
determination  and  comment  request,  26745 
Meetings: 
Agricultural  Policy  Advisory  Committee  for 

Trade  et  al.,  14984 
Defense  Policy  Advisory  Committee  for  Trade. 

32194.  14329 
Industry  Policy  Advisory  Committee.  14040 
Investment  and  Services  Policy  Advisory 

Committee.  7235.  29720 
Trade  Policy  at»d  Negotiations  Advisory 
Committee,  8100.  27800 
North  American  Free  Trade  Agreement  (NAFTA): 
Accession — 

Chile;  negotiation.  13746.  21013 
Value  threshold  for  coverage  of  government 
procurement  contracts  by  Federal 
government  entities;  increase.  31 182 
Senior  Executive  Service: 

Performance  Review  Board;  membership.  33440 
Tariff-rate  quota  amount  determinations: 

Imported  sugars,  syrups,  and  molasses  for  other 

specified  countries  and  areas.  1 7595 
Imported  tobacco.  13491 
Trade  relations  agreements: 

Azerbaijan.  22435 
Unfair  trade  practices,  petitions,  etc.: 
Canada;  discriminatory  communications 
practices.  8101 
Uruguay  Round  Agreement  Act  (URAA): 
Reformulated  and  conventional  gasoline 

standards;  dispute  settlement  proceedings. 
19422 
Worid  Trade  Organization: 

Members'  antidumping  and  countervailing  duty 
legislation  and  regulations:  comment 
request.  20302 

Transportation  Department 

See  Coast  Guard 

See  Commercial  Space  Transportation  Office 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  Federal  Transit  Administration 

See  Maritime  Administration 

See  National  Highway  Traffic  Safety 

Administration 
See  Research  and  Special  Programs  Administration 
See  Saint  Lawrence  Seaway  Development 

Corporation 

RULES 

Conflict  of  interests.  10310 

Debarment  and  suspension  (nonprocurement). 

33037.  33063 
Grants  and  cooperative  agreements  to  State  and 

local  governments;  uniform  administrative 

requirements  (OMB  A- 102) 


Transportation 

Simplified  acquisition  dollar  threshold  increase. 
19638 
Omnibus  Transporution  Employee  Testing  Act  of 
1991: 
Workplace  drug  and  alcohol  testing  programs — 
Non-evidential  alcohol  screening  devices 

procedures.  I%75 
Procedures.  19535 
Organization,  functions,  and  authority  delegations: 
AdminisUTitors.  14225 
Assistant  Secretary  for  Aviation  and 

International  Affairs.  1 1046 
Director.  Bureau  of  Transporution  Statistics. 

.30195 
Director.  Departmental  Office  of  Civil  Righu. 

2889 
Federal  Railroad  Administrator.  13639 
General  Counsel  and  Deputy  General  Counsel, 
15877 
Procedural  regulations: 

Airport  fees;  air  carrier  and  foreign  air  carrier 
fee  increases  or  newly  established  fees; 
determination  of  reasonableness.  6919 

PROPOSED  RULES 

Aircraft  disinsection: 
Insecticide  use — 
Notification  of  ticket  purchasers  by  U.S.  and 
foreign  airlines  and  their  agents  at  time 
of  booking.  3596 
Airiine  code-sharing  arrangements  and  long-term 

wet  leases;  disclosure.  3359 
Airline  service  quality  performatKC  standards: 

On-time  disclosure  rule.  295 1 4 
Change-of-gauge  services  disclosure;  computer 

reservation  system,  etc..  3778 
Deepwater  port  liability  fiind: 
Certain  negligent  oil  spills;  liability  limit 
establishment 
Louisiana  Offshore  Oil  Port,  etc..  7652 
Omnibus  Transportation  Employee  Testing  Act  of 
1991: 
Workplace  drug  and  alcohol  testing  programs: 
non-evidential  alcohol  screening  devices 
procedures.  3371 
Privacy  Act;  implementation.  27946 
Regulatory  agenda.  23590 
Tariffs: 

International  airline  passenger  fares;  electronic 
filing.  26848 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  4654,  1116.3,  15621,  20142, 
27589,  32194.  32728 
Airport  rates  and  charges;  policy  stalcmenu  6906 
Aviation  proceedings: 

Agreements  filed;  weekly  receipts.  2172.  4218, 
4942,  5957.  7093.  8108.  9421.  10892. 
12275,  13202.  14811.  15622.  16695, 
18654.  19317.  19982.  212.32.  22601. 
26070.  28826.  31756.  32196.  3.3896 
Certificates  of  public  convenience  and  necessity 
and  foreign  air  carrier  permits,  weekly 
applications. 
Freedom  of  Information  Act;  implementation. 
15705,  2172,  4218.  4942.  5954.  5957.  7093. 
9422.  10892.  12275.  13202.  14811.  15622. 
16694,  18654,  19317,  19982,  22601,  26070, 
26914.  28009.  28826.  31756.  32196.  32729. 
33896 


FEDERAL  REGISTER  INDEX,  January-June,  1995 


FEDERAL  REGISTER  INDEX,  January-June,  1995 


85 


Transportation 


HearingsJ  etc. — 
Aroosteok  Aviation,  Inc..  S9S7 
Camai|Air,  19619 

Downetost  Flying  Service,  Inc.,  17603 
Eagle  Canyon  Airlines,  Inc.,  18163 
Hemisphere  International  Airlines,  Inc., 

11696 
Merlin  Express,  Inc.,  26071 
Navcom  Aviation.  Inc.,  et  al.,  9882 
Omni  Xir  Express.  Inc.,  30151 
Sunshiie  Air.  12004 
TransNIeridian  Airlines,  33450 
U.S.-Peni  air  transport  market  all-cargo 

services,  7617 
Western  Pacific  Airlines,  Inc.,  17845 
Environmenul  justice  strategy.  9710,  338% 

Proposed, order.  33899 
Gambling  on  conunercial  aircraft  study;  comment 

requesi,  21845 
Govemmen  aircraft  owners  and  operators;  not- 
for-hin ,  cost-reimbursable  transportation 
incider  tal  to  official  government  business 
allowaice  provision,  19981 
Grants  and  ;ooperative  agreements;  availability, 
etc.: 
Regional  liaison  outreach  and  services  program, 
6751.  10417 
Internationa  I  airline  code  sharing  study;  comment 

requesi  .2171 
Internationa  I  air  transportation;  policy  statement, 

21841 
Internationa  I  cargo  rate  flexibility  level: 
Standard  foreign  fare  level — 

Index   idjustmeni  factors,  7812,  17845, 
3  344.  31345 
Interstate  Cpmmerce  Commission  functions  study; 

requesi  for  comments,  10772 
Meetings: 
Centraliz  ition  and  computerization  of  dockets; 
info  mation  request  on  policy  statement, 
140: 0 
Commeri  ial  Space  Transportation  Advisory 

Conmittee,  20301 
Western  ^emisphere  Transportation  Initiative; 
com  fnent  request,  28827 
NAFTA  Land  '! ransportation  Standards 
Subcommittee  work  program; 
implementation,  18871 
National  Ti  asportation  System  Initiative: 

Developi  nent  process  refinements,  3 1 1 80 
Organizatia  n.  functions,  aixl  authority  delegations: 
Airline  Information  Office;  transfer  aiKl  name 
chai  ge,  321% 
Privacy  Ac : 

Systems  jf  records,  6766 
Regional/cc  mmuter  air  carriers;  service 

termin  ition  notice  requirennents;  waiver, 
21580 
Smoking  bim  on  commercial  transatlantic  flights; 

discusi  iion  authority  order,  6343 
Warsaw  Cc  nvention;  passenger  liability  limits  and 
conditons;  discussion  authority,  12813 

Travel  and  Tourism  Administration 

NOTICES 

Meetings: 
Travel  a  id  Tourism  Advisory  Board,  20674, 
342(4 

Treasury  Department 

See  Alcohdl.  Tobacco  and  Firearms  Bureau 
See  Compt  oiler  of  the  CurreiKy 
See  Custo4s  Service 


See  Engraving  and  Printing  Bureau 

See  Financial  Management  Service 

See  Fiscal  Service 

See  Foreign  Assets  Control  Office 

See  Internal  Revenue  Service 

See  Public  Debt  Bureau 

See  Secret  Service 

See  Thrift  Supervision  Office 

RULES 

Conflict  of  interests,  22249,  28535 
Currency  and  foreign  transactions;  financial 
reporting  and  recordkeeping  requirements: 
Bank  Secrecy  Act;  implementation — 
Casinos;  correction,  33725 
Funds  transfers  and  transmittals  (wire 
transfers);  recordkeeping  by  financial 
institutions,  220,  234 
Debarment  and  suspension  (nonprocurement), 

33037.  33052 
Freedom  of  Information  Act;  implementation, 

31631 
Government  Securities  Act  of  1986: 

Registered  government  securities  brokers  and 
dealers — 
Financial  responsibility  and  reporting  and 
recordkeeping  requirements; 
amendments,  1 1022,  12825,  203% 
Privacy  Act;  implementation,  31631 
Securities  Exchange  Act;  form  amendments, 
18733,  18734 

PROPOSED  RULES 

Government  Securities  Act  of  1986;  financial 
responsibility  aiKl  reporiing  and 
recordkeeping  requirements  amendments, 
4576 
Comments  deadline  extension.  20065 

Regulatory  agenda.  23754 

Securities  Exchange  Act;  form  amendments.  5602: 

NOTICES 

Agency  information  collection  activities  under 
0MB  review,  170,  171,  1828,  1829,  2425, 
3299.  3300.  4226,  5456,  6589,  6590.  6591, 
7815,  9076,  9077,  9885,  9886,  10421.  10422. 
12027.  12028.  12589,  13207.  13769.  15173. 
15174.  15816.  16917.  17604.  17605.  18878, 
18879.  19445.  19446.  19807.  20795.  22432- 
22435,  25761,  25762,  26762,  26763,  26764. 
28013-28015,  28649.  28650,  28653.  29907- 
29909.  31757-31760.  32730.  32731.  32732. 
33254-33256 
Bonds.  Treasury: 
Redemption  calls;  8  3/8  percent  bonds  (1995- 
2000).  19109 
Boycotts,  international: 
Countries  requiring  cooperation;  list,  14999. 
32402 
Meetings: 
Customs  Service  Commercial  Operations 

Advisory  Committee.  4658,  21023 
Debt  Management  Advisory  Committee,  2809, 

18439 
National  Center  for  State  and  Local  Law 
Enforcement  Training  Advisory 
Committee,  15816 
Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  (Manageinent)/Chief 

Financial  Officer,  33456 
Commissioner.  Financial  Management  Service. 

14480.  25940.  27372 
Deputy  Secretary  et  al..  25763 
Director.  Security  Office,  et  al.,  3921 
Director,  United  Sutes  Secret  Service,  24670 
Fiscal  Assistant  Secretary,  18439 
Fiscal  Service,  19109 
Freedom  of  Information  Offices;  mailing 
addresses.  6768 


Secret  Service,  Director,  direction  to  close 
streets  to  make  White  House  Perimeter 
secure.  28435 
Treasury/White  House  communications 

regarding  civil  and  criminal  enforcement 
actions;  general  procedures.  14481 
Under  Secretary  (Enforcement).  3449 
Privacy  Act: 

Systems  of  records.  2807.  6768.  22601 
Senior  Executive  Service: 

Performance  Review  Board;  membership.  5758 
United  States  finaiKial  services  system  study; 
comment  request.  32732 

Truman,  Harry  S.,  Scholarship 
Foundation 

See  Harry  S.  Truman  Scholarship  Foundation 

Uniformed  Services  University  of  the 
Health  Sciences 

NOTICES 

Meetings;  Sunshine  Act.  191 16 

United  States  Enrichment 
Corporation 

NOTICES 

Meetings;  Sunshine  Act.  2175,  6772,  81 13,  18169, 
22606,  30334,  32214,  32575 

United  States  Information  Agency 

RULES 

Audio-visual  materials;  world-wide  free  flow 
(export-impon);  educational,  scientific,  and 
cultural  material,  29988 
Debarment  and  suspension  (nonprocurement), 

33037,  33045 
Exchange  visitor  program: 

Au  pair  programs;  oversight  and  administration, 

8547 
International  medical  graduates;  two-year  home 
country  physical  presence  requirement; 
waiver,  16785 

PROPOSED  RULES 

Audio-visual  materials;  world-wide  fiee  flow 
(export-import);  educational,'  scientific,  and 
cultural  material,  19385 

Regulatory  agenda,  24216 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  15817,  33030,  32209 
An  objects;  importation  for  exhibition: 

Arshile  Goricy:  The  Breakthrough  Years,  14812 
Art  and  Empire:  Treasures  from  Assyria  in  the 

British  Museum,  10894 
Assyrian  Origins:  Discoveries  at  Ashur  on  the 

Tigris;  Antiquities  in  the  Vorderasiatisches 

Museum,  Berlin,  15623 
Qaes  Oldenburg:  An  Anthology,  3027 
Claude  Monet  (1840-1926).  22093 
Culture  and  Power  in  FraiKe:  Treasures  from 

the  Biblioiheque  Nationale,  25940.  26772 
Designs  in  Miniature:  The  Story  of  Mosaic 

Glass.  207% 
Drawings  from  the  Albertina:  Landscape  in  the 

Age  of  Rembrandt.  17381 
Golden  Age  of  Danish  Art:  Drawings  from  the 

Royal  Museum  of  Fine  Arts,  Copenhagen, 

28017 
Imperial  Tombs  of  China,  6591 
James  McNeill  WhisUer,  19462 
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Mingei:  Japanese  Folk  Ari  from  the 
Montgomery  Collection,  28017 
Mongolia:  The  Legacy  of  Chinggis  Khan,  15951 
Piet  Mondrian:,  872-1944.  19462 
Profusion  of  Color  Korean  Wrapping  Cloths 

of  the  Choson  Dynasty.  5959 
Sacred  Art  of  Russia  from  Ivan  the  Terrible 

to  Peter  the  Great.  7094 
Treasures  of  the  Sultan:  Masterpieces  from  the 
Topkapi  Palace  Museum.  Istanbul.  Turkey. 
5759 
Visions  of  Love  and  Life:  Pre-Raphaelite  Art 
from  the  Birmingham  Collection.  England. 
3027.  5959 
Cultural  property: 

El  Salvador,  request  for  U.S.  protection  of 
certain  categories  of  archaeological 
material  from  pillage.  4232 
Grants  and  cooperative  agreements;  availability, 
etc.: 
10144 

Professional  development,  14325 
Africa,  sub-Saharan,  et  al. — 
Citizen  networking  projects.  3935 
Conflict  resolution  projects,  3929 
Local  government  projects,  3932 
Sustainable  growth  projects,  3925 
American  Republics  et  al.;  rule  of  law  program, 

4227 
Burmese  refugee  educational  program,  15324 
Central  and  Eastern  European  graduate 

fellowships,  5247 
China;  workshop/seminar  grants,  3028 
College  and  university  affiliations  program, 

26766 
Czech  Republic  secondary  school  civic 

education  curriculum  development  project, 
7816 
Disability  exchanges  clearinghouse,  30678 
Ghana;  business  and  professional  associations 

exchange  program,  3938 
Hubert  H.  Humphrey  fellowship  program,  7818 
International  creative  arts  exchanges  for  public 

and  private  non-profit  organizations.  31536 
International  educational  and  cultural 
activities — 
Discretionary  program.  32569 
North  African.  Middle  Eastern,  and  South  Asian 
foreign  language  training,  area  studies  and 
research.  6591 
North-South  center  external  research  program; 

migration  and  refugee  issues.  1 7848 
Post-secondary  school  students  enrolled  at 
institutions  in  U.S.  and  other  countries; 
exchange  program.  1 3004 
South  Africa 

Broadcast  radio  frequencies  regulation 

project.  3942 
Radio  station  owners  and  managers  two-way 
exchange  project,  10144 
Summer  Institute  for  EFL  teacher  trainers  in 
Eastem  and  Central  Europe  and  Newly 
Independent  Sutes,  16529 
Tunis;  third  world  joumalism  seminar,  4230 
U.S.  based  u^ining  program  for  overseas 
educational  advisers.  26920 
Meetings: 
Cuba  Broadcasting  Advisory  Board,  2621, 

12028,  15.325 
Cultural  Property  Advisory  Committee,  4232 
Public  Diplomacy.  U.S.  Advisory  Commission. 
3030.  8275.  I%22.  26770.  32403 

United  States  Institute  of  Peace 

NOTICES 

Meetings;  Sunshine  Act.  3450,  14485,  22607 


United  States  Sentencing  Commission 

NOTICES 

Sentencing  guidelines  and  policy  siatentents  for 
Federal  courts.  2430.  14054.  25074 

Veterans  Affairs  Department 

RULES 

Adjudication;  pensions,  compensation, 
dependency,  etc.: 
Concurrent  receipt  of  VA  and  Federal 

Employees'  Compensation  Act  benefits  for 
same  injury  or  death;  prohibition.  %26 
Dependency  and  indemnity  compensation; 
election  of  death  pension  by  surviving 
spouses,  etc..  18354 
Disability  or  death  resulting  from 

hospitalization,  treatment,  examination,  or 
vocational  rehabilitation;  compensation, 
14222 
Examination  report  of  private  physician 

acceptable  for  VA  rating  purposes,  27409 
Exclusions  from  income — 

Radiation  exposure  compensation,  2522 
Line  of  duly,  service  connection  of  disabilities 

incurred  or  aggravated  in.  27407 
Presumptive  service  connection  for  diseases 
resulting  from  exposure  to  ionizing 
radiation — 
Conditions  not  on  radiogenic  diseases  list. 

%27 
Radiation  risk  activity;  allied  atmospheric 
nuclear  tests,  3 1 250 
Restored  eniitletneni  program  for  survivors; 

special  allowance  payable,  20642 
Special  monthly  compensation  ratings,  12886 
Undiagnosed  illnesses  compensation,  6660 
Board  of  Veterans  Appeals: 
Rules  of  practice;  consideration  of  evidence  by 
agency  of  orginal  jurisdication;  waiver. 
25850 
Debarment  and  suspension  (nonprocurement). 

3.3037.  3.3059 
Disabilities  rating  schedule: 
Gynecological  conditions  and  breast  disorders. 

19851 
Vision  impairments;  CFR  correction,  7124 
Grants  and  cooperative  agreements  to  State  and 
local  governments;  uniform  administrative 
.  requirements  (OMB  A- 102) 
Simplified  acquisition  dollar  threshold  increase. 
1%38,  19644 
Medical  benefits: 

Homeless  providers  grant  and  per  diem 
program,  10502 
Vocational  rehabilitation  and  education: 
Service  members  occupational  conversion  and 

training  program,  5848 
Subsistence  allowance  payable;  rates  increase. 

4561 
Veterans  education — 

Mitigating  circumstances;  submission  periods. 

32271 
Montgomery  GI  Bill-Active  Duty,  eligibility 
establishment;  active  duty  and  Selected 
Reserve  combination.  20035 

PROPOSED  RULES 

Adjudication;  pensions,  compensation, 
dependency,  etc.: 
Eligibility  verification  reporting  requirements. 

25877 
Incompetency  and  competency  determinations, 
22016 
Medical  benefits: 
Alcohol  and  drug  dependence  disorders; 
contract  program;  withdrawn.  25 191 
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Regulatory  agenda.  23880 
Vocational  rehabilitation  and  education: 
Veterans  education — 
Reservists  education  and  Montgomery  GI 
Bill-Selected  Reserve;  educational 
assistance  awards  commencing  dales. 
21486 

NOTICES 

Advisory  committees;  annual  reports;  availability. 

9719.  15175.  16225 
AgeiKy  information  collection  activities  under 
OMB  review:.  17.382.  191 14,  21586.  288.30. 
32041 
Benefits  application.  12029 
Complaints  and  subrecipients  notice.  27595 
CompliaiKe  inspection  repwrt,  12029 
Deposit  verification  request.  10894 
Estate  information  request.  27595 
Fee  personnel  designation  application,  12029 
Government  funds  collection  via  credit  card, 

16223 
Housing,  special  adaptations;  acquisition 

assistarKe  application,  5960 
Loan  account  status;  foreclosure  or  other 

liquidation.  10895 
Loan  closing  authority  on  automatic  basis. 

nonsupervised  lenders;  application.  10894 
Locality  pay  system  survey.  29909 
On-the-job  and  apprenticeship  training 

agreements,  etc..  12821 
Ordinary  life  insuraiKe  application,  etc..  16224 
Persian  Gulf  War  veterans  national  health 

survey.  28831 
Reinstatement  application.  1 0895 
Requesi  to  mortgage  company  for  amount  of 

unpaid  mortgage.  25262 
School  attendance  forms.  5960 
Statement  of  holder  or  servicer  of  veteran's 

loan.  10895 
Status  of  dependents  declaration.  1 20.30 
Supplemental  information  for  change  of 
program  or  reenrollmeni  after 
unsatisfactory  attendance,  conduct,  or 
progress.  I20.V) 
VA  MATIC  change.  14055 
Veterans  Appeals  Board;  appeal,  etc..  275% 
Veteran's  benefits  payable  to  surviving  spouse, 
child,  or  dependent  parents,  accrued 
amounts;  application.  5959.  5960 
Veterans  mortgage  life  insurance  health 

statement.  25263 
Wood  destroying  insect  information-existing 
construction.  120.30 
Committees;  establishment,  renewal,  termination, 
etc.: 
Minority  Veterans  Advisory  Committee.  10148 
Disciplinary  Appeals  Board  Panel;  roster  of 

employees;  availability.  4659 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Homeless  providers  grant  and  per  diem 
program.  10632 
Legal  interpretations;  General  Counsel-precedent 
opinions: 
Veterans'  bef>efits  under  VA  administered  laws; 
summary.  9719.  19808 
Loan  guaranty: 

Percentage  lo  determine  nei  value,  5250 
Meetings: 
Cemeteries  and  Memorials  Advisory 

.    Committee,  17.383 
Gaims  Adjudication  Commission.  .%98 
Cooperative  Studies.  Health  Services,  and 
Rehabiliution  Research  and  Development 
Advisory  Committee.  531.  4943.  26922 
Education  Advisory  Committee.  3449.  I%23  ' 
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Advisory  Group,  19623 
Claims  Adjudication  Commission, 
28203 

Other  War  Veterans  Readjustment 
Advikory  Conunittee,  2621,  26075 
Voluntary  Service  National  Advisory 
ComTiittee,  15174 
Committee,  18880,31538 
\  eterans  Advisory  Committee,  3030, 
24671 
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Research  and  Development 
Scientiflc  Merit  Review  Board. 


matching  programs,  1 0896,  1 35 1 1 , 
21586 
records,  14056,  16225,  20156. 


;  enhanced-use  leases: 
Veterans  Affairs  Medical  Center, 


VA  Veterans  Affairs  Medical  Center, 
development  center,  17383 

VA  Veterans  Affairs  Medical 

,  18880 


Veterans  Employment  and  Training, 
Office  of  Assistant  Secretary 

NOTICES 

Meetings: 
Veterans'  Employment  and  Training  Advisory 
Committee,  10409,22411 

Victims  of  Crime  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability.    • 
etc.: 
Victims  of  Crime  Act  victim  compensation  and 
assistance  program;  guidelines.  10111, 
24888 

Wage  and  Hour  Division 

RULES 

Alien  crewmembers  used  for  longshore  activities 

in  U.S.  ports;  attestations  by  employers,  3950 
Child  labor  regulations,  orders,  and  statements  of 

interpretation,  19336 
Civil  money  penalties;  penalty  accessing  and 
contesting  procedures,  17221 
Correction,  19464 
Family  and  Medical  Leave  Act;  implementation, 
2180 
Correction,  16382 
Deferral,  6658 
Foreign  students  (F- 1  non-immigrants);  off-campus 
work  authorization;  attestations  by  employers, 
34132 
Migrant  and  seasonal  agricultural  worker 
protection: 
Sacretary's  final  decision  and  order  regarding 
petition;  CFR  correction,  15232 
North  American  Free  Trade  Agreement  (NAFTA): 
Nonimmigrants  on  H-IB  visas  employed  in 
specialty  occupations  and  as  fashion 


models;  labor  condition  applications  and 
employer  requirements,  4028 

PROPOSED  liULES 

Federal  service  contracts;  labor  standards,  31660 

NOTICES 

Committees;  establishment,  renewal,  termination, 
etc.: 
Special  Industry  Committee  No.  21  for 
American  Samoa;  hearing,  19099 
Minimum  wages  for  Federal  and  federally-assisted 
construction;  general  wage  determination 
decisions,  15604,  28801 

Western  Area  Power  Administration 

NOTICES 

Central  Valley  Project,  CA;  Shasta  Dam 

Powerplant  generators;  non-Federal  funding 
to  perform  rewindings  with  uprates,  1 4754 
Power  rate  adjustments: 
Boulder  Canyon  Project,  AZ  and  NV,  22575 
Pacific  Northwest-Pacific  Southwest  Intertie 

Project,  26433 
Parker-Davis  Project,  AZ,  14935 
Provo  River  Project,  UT,  1 1667,  1 1668 
Washoe  Project  CA,  29586 
Resource  acquisition  and  transmission  planning; 
integrated  resource  planning  principles  use, 
30533 

Women's  Business  Enterprise 
Interagency  Committee 

NO-nCES 

Meetings,  9887 
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GUIDE  TO  FREEDOM  OF  INFORMATION  INDEXES 


Editorial  Note:  The  Freedom  of  Information  Act  (5  U.S.C.  552)  requires  Government  agencies  to  maintain  and  make 
available  for  inspection  and  copying  current  indexes  that  provide  identifying  information  on  certain  matters  issued, 
adopted,  dr  promulgated  after  July  4.  1967.  Public  Law  93-502  (88  Stat.  1561)  requires  the  publication  [wi\h  exceptions) 
and  distribution  of  these  indexes  quarterly.  This  guide  has  been  compiled  by  the  Office  of  the  Federal  Register  from 
information  submitted  by  agencies  in  order  to  notify  the  public  of  the  availability  of  these  indexes  for  sale  or  inspection. 
For  Further  Information  Contact: 

Linda  L.  Jones.  Office  of  the  Federal  Register,  National  Archives  and  Records  Administration,  Washington,  DC  20408 
(202)  523-5227  or  (202)  523-5229. 


Agency  and  si^gency 
itame 


Department  of  Defense, 
Office  of  the  Secretary 


Departmeri  of  Defense, 
Department  of  the  Air 
Force 


Departmerjt  of  Defense. 
Department  of  ttie  Army, 
Infonmation  Systems 
Command,  Army  P\M\- 
catkxis  Command  arxj 
Printing  Command 

Departmer^  of  Education 
(ED),  Office  of  ttie  As- 
sistant S  ecretary  for 
Legislat)()n  and  Public 
Affairs 


Departmeitt 
Bonnevile 
ministratfon 


of  Energy. 
Power  Ad- 


Index  title:  period  covered,  brief  de- 
scriptiori  of  contents 


DoD  Directives  System  Quarterly 
Index.  Lists  DoD  Directives  and 
DoD  Instructions  numerically  and 
t>y  subject  matter;  arxl  includes 
final  opinions,  statenfients  of  pol- 
icy, and  administrative  staff  manu- 
als that  affect  the  put)lic 


Numerical  index  of  standard  publica- 
tions {AFIND2).  Jan.  20,  1995. 
Lists  regulations,  manuals,  and 
pamphlets  together  under  each 
subject  series;  list  visual  aids  and 
recurring  periodicals  separately 

Numerical  index  of  departmental 
forms  (AFIND9).  Jan.  20,  1995. 
Lists  fomfis  numerically  within 
each  category,  including  account- 
able forms,  forms  requiring  stor- 
age safeguards,  arid  obsolete 
forms 

DA  pamphlet  25-30  (Consolidated 
Index  of  Army  Publications  and 
Blank  Forms)  January  1,  1995. 
Printed  in  microfiche  arid  CD-ROM 
version. 

ED  Index  contains  those  records  re- 
quired by  Public  Law  90-23  (Free- 
dom of  Information  Act).  The  index 
is  a  guide  to  ED  policies,  instruc- 
tion memoranda,  organization 
function  statements,  guidelines, 
decisions  and  procedures  not  pub- 
lished in  the  Federal  Register. 
Contains  records  originated  since 
May  4,  1 980;  updated  quarterly 

BPA  Manual  Index  dated  1-25-89 
(12  pages).  Policy,  procedural, 
and  directives  material  indexed  by 
sut)ject  and  BPA  Manual  chapter 
nurnber 


Order  fi-om;  price;  make  checks  pay- 
able to— 


Subscription  service  is  $13.00  annu- 
ally. Mail  certified  bank  check  or 
postal  money  order  to  the  Direc- 
tor, Naval  Publications  and  Print- 
ing Sen/ice,  Eastern  Division, 
Buikjing  4,  Section  D,  700  Rot>- 
bins  Avenue,  Philadelphia,  PA 
19111 


National  Technrcal  Information  Serv- 
ice, 5285  Port  Royal  Road, 
Springfiekl.VA  22161. 


National  Technical  Information  Serv- 
ice,  Order  Preprocessing  Section, 
5285  Port  Royal  Road,  SpringfiekJ, 
VA  22161 


Freedom  of  Infomnation  Officer,  De- 
partment of  Education,  Office  of 
Legislation  and  Publk:  Affairs,  400 
Maryland  Awe.,  SW.,  Washington, 
DC  20202 


The  public  may  review  the  index,  ot>- 
tain  a  copy  of  the  index,  wittiout 
charge,  or  secure  further  informa- 
tion conceming  the  contents  of  the 
recoi'ds  listed  by  contacting  Bon- 
neville Power  Administi^ation's  01- 
fice  of  Media  Relations,  905  NE. 
11th  Avenue,  Portland,  OR  97232, 
or  the  Washington,  DC,  Office, 
Fon-estal  BuikJing,  Room  8G-033, 
1000  Independence  Ave.,  SW., 
Washington,  DC  20585 


For  inspection,  copying,  or  additional 
information  contact 


For  inspection  and  copying:  Director 
for  Freedom  of  Information  and 
Security  Review,  OASD(PA), 
Washington,  DC  20301 

Telephone  202-697-1 171 

For  additional  information:  OSD  Fed- 
eral Register  Liaison  Officer, 
Washington  Headquarters  Serv- 
k:es,  Washington,  DC  20301 

Telephone  202-697-41 1 1 

Chief,  Base  Information  Manage- 
ment at  nearest  Air  Force  installa- 
tion 


Chief,  Base  Information  Manage- 
ment at  nearest  Air  Force  installa- 
tion 


Director,  Anriy  PutjIications  and 
Printing  Command,  Hoffman  BIdg., 
Alexandria,  VA  22331-0302 


Office  of  Legislation  and  Public  Af- 
fairs, Document  Review  Center, 
400  Maryland  Ave.,  SW.,  Wash- 
ington, DC  20202 

Telephone  245-8907  or  472-3850 


Bonneville  Power  Administi-ation  of- 
fices listed  in  previous  column  or 
BPA  Areas  and  Districts  at  the  fol- 
lowing: 1500  NE.  Irving,  Portland, 
OR  97208;  201  Queen  Anne  Ave., 
N.,  Seattie,  WA  98109;  U.S. 
Cthse,  West  920  Riverside  Ave., 
Spokane,  WA  99201;  West  101 
Poplar  St.,  Walla  Walla,  WA 
99362;  U.S.  Federal  BIdg.,  21 1  E. 
7th  Ave.,  Eugene,  OR  97401;  800 
Kensington,  Missoula,  MT  59801; 
U.S.  Federal  Bklg.,  301  Yakima 
St.,  Wenatchee,  WA  98807;  1650 
Hollipark  Dr.,  Idaho  Falls,  ID 
83401;  and  550  West  Fort  Street, 
Boise,  ID  83724 
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Agency  and  sut>agency 
nanfie 


Department  of  Health  and 
Human  Services,  Public 
Health  Service,  Centers 
for  Disease  Control 
(HHS/PHS/CDC) 


Department  of  Health  and 
Human  Sen/ices,  Public 
Health  Service,  Food 
and  Drug  Administration 
(HHS/PHS/FDA) 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Order  ft^om;  price;  nfiake  checks  pay- 
able to — 


CDC  Freedom  of  Information  Act 
(FOIA)  Index  contains  those 
records  required  by  the  Freedom 
of  Information  Act  (PL.  90-23). 
This  index  provides  identifying  in- 
formation, by  program  and  sut>- 
ject,  for  the  public  as  to  any  mat- 
ter issued,  adopted,  or  promul- 
gated after  July  4,  1967,  and  not 
published  in  the  Federal  Register. 
Index  is  updated  quarterly 

Analyst  Operations  Manual:  Training 
information,  instructions  and  pro- 
cedures for  new  laboratory  per- 
sonnel 


Bio-research  Monitoring  Manual  for 
Supervisory  Investigators.  NCTR 
Norwlinical:  One-week  course  corv 
ducted  by  the  National  Center  for 
Toxicological  Research 

Center  for  Drugs  and  Biologies  Staff 
Manual:  Primarily  concerned  with 
the  preparation  and  review  of  doc- 
uments within  the  Center  for 
Drugs  and  Biologies 

Center  for  Food  Safety  and  Applied 
Nuti-ition  Daily  Operating  Guide: 
Primarily  concerned  with  the  prep- 
aration and  review  of  documents 
within  the  Center  for  Food  Safety 
and  Applied  Nutrition 

Center  for  Veterinary  Medicine  Pol- 
icy and  Procedures  Manual:  Pri- 
marily concerned  with  the  prepara- 
tion and  review  of  documents 
within  the  Center  for  Veterinary 
Medicine 

Compliance  Policy  Guides:  State- 
ments of  FDA  compliance  policy, 
including  those  statements  whk:h 
contain  regulatory  action  guidance 
information 


Compliance  Program  Guidance 
Manual:  Programs,  plans  and  in- 
sfructions  directed  to  FDA  field  op- 
erations for  Program  Management 
System  (PMS)  project  implemen- 
tation 

Drijg  Autoanalysis  Manual:  A  man- 
ual of  automated  methods  which 
provides  content  uniformity  test 
specifications  in  USP  XVII  and  NF 
XII.  Provides  assurance  of  honfio- 
geneity  within  a  single  lot  for  a 
safe  and  effective  dmg  supply. 
Specifications  are  for  all  tatjie 
monographs  where  the  active  in- 
gredient is  present  in  low  quan- 
tities (usually  50  mg.  or  less) 

EDRO  Data  Codes  Manual:  Com- 
puter code  information  for  program 
management  system  projects 
used  for  reF)orting  project  informa- 
tion into  the  Program  Oriented 
Data  System  (PODS) 


Putjiic  Inquiries,  Communications 
and  Mariagement  Analysis  Office, 
Centers  for  Disease  Control,  At- 
lanta, GA  30333. 


For  inspection,  copying,  or  additional 
informatwn  contact 


National  Technical  Information  Serv- 
k»,  U.S.  Department  of  Conv 
merce,  5285  Port  Royal  Rd.. 
SpringfiekJ,  VA  22161.  Accession 
#PB85-211639:  S46.50  for  paper 
copy,  S6.50  for  microfiche 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  S41.00.  Payable  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fis^lers  Lane,  Rockville.  MD 
20857.  Cost:  S96.00.  Payable  to 
the  Food  and  Drug  Administi-ation 

Food  and  Drug  Administration.  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $33.00.  Payable  to 
the  Food  arxJ  Drug  Administration 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  S42.70.  Payable  to 
the  Food  and  Drug  Administration 

National  Technical  Information  Serv- 
ice, U.S.  Department  of  Com- 
merce, 5285  Port  Royal  Rd., 
SpringfiekJ,  VA  22161.  Manual  ac- 
cession #PB8&-915499,  SI  09.95; 
subscription  accession  #PB8S- 
915400,5135.00 

National  Technical  Information  Serv- 
k:e,  U.S.  Departn^ient  of  Com- 
merce, 5285  Port  Royal  Rd., 
SpringfiekJ,  VA  22161.  Entire  man- 
ual accession  #PB89-920499, 
SI  57.95;  subscription  accession 
#PB89-920-400,  S425.00 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35.^ 
5600  Fishers  Lane,  Rockville,  MD* 
20857.  Cost:  S56.00.  Payable  to 
the  Food  and  Drug  Administration 


PuWk;  Inquiries,  Communications 
and  Management  Analysis  Offk:e, 
Centers  for  Disease  Control,  At- 
lanta, GA  30333 


Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  Si  00.00.  Payable  to 
the  Food  and  Drug  Administration 


Food  and  DrugAdministration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857  (FDA/FOIS/HFI-35) 
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Agency  {uxj  subagency 
name 


IMI 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Field  Management  Directives:  FDA 
field  policy  in  tfie  areas  of  oper- 
ations management,  planning  and 
budget,  program  management 

Inspection  Operations  Manual: 
Standard  operating  inspectional 
and  investigational  procedures 
and  instructions  used  l>y  FDA  In- 
vestigational personnel 


Inspector  Training  Manual:  Basic 
training  manual  for  food  and  drug 
inspectors  and  inspection  tech- 
niques 

Inspector's  Manual  for  State  Food 
arxj  Drjg  Officials:  Two-part  marv 
ual — Part  (1):  operations  section 
contains  insfDectional  and  inves- 
tigational procedures,  Part  (2): 
program  section  outlines  ttie  spe- 
cific recommerxted  inspectional 
procedures  applicable  to  a  particu- 
lar problem  area,  comnxxlity  or 
regulated  industry.  Similar  in  con- 
tent to  ttie  Inspection  Operations 
Manual,  except  for  FDA  adminis- 
trative procedures  wfiich  are  not 
relevant  to  State  Food  and  Drug 
Officials 

Inspector's  Technical  Guide:  Tech- 
nical information  for  FDA  inspec- 
tors, not  previously  available  on  a 
broad  scale 

Pesticide  Analytical  Manual:  Proce- 
dures and  methods  used  in  FDA 
laboratories  for  surveillarx^e  of  the 
extent  and  significarx;e  of  contami- 
nation of  man  and  his  environment 
by  pesticides  and  their  metabolites 


Quantity  of  Contents  Compendium: 
Contains  information  used  to 
measure  acceptance  levels  of 
shrinkage  in  food  containers.  Di- 
vided into  two  parts — (1)  proce- 
dures for  measuring  fill-of-corv 
tainer,  statistical  evaluation  ac- 
ceptat)le  common  or  usual  dec- 
laration of  quantity  of  contents;  (2) 
information  on  sampling  where 
special  techniques  are  required 

Regulatory  Procedures  Manual: 
Guidance  on  regulatory  policy  and 
support  processing  procedures 


Staff  Manual  Guides — Organization 
and  Delegations:  Directives  issued 
by  FDA  to  establish  policy,  organi- 
zation, procedures  or  responsibil- 
ities in  the  administrative  area 

Supervisory  Investigators  Guide: 
Guidelines  to  assist  supervisory 
inspectors  in  managing  Investiga- 
tional groups 


Order  from;  price;  make  checks  pay- 
able to — 


Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35. 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  S35.00.  Payable  to 
ttie  Food  and  Drug  Administration 

National  Technical  Information  Serv- 
k:e,  U.S.  Department  of  Com- 
merce, 5285  Port  Royal  Rd., 
SpringfieW,  VA  22161.  Manual  ac- 
cession #PB88-913399,  S55.95; 
subscription  accession  #PB88- 
913300,865.00 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  S24.00.  Payable  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Administration,  Free- 
dom of  Infomiation  Staff.  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  S71.00.  Payable  to 
the  Food  and  Drug  Administration 


Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  SI  8.00.  Payable  to 
the  Food  and  Drug  Administration 

National  Technical  Information  Serv- 
ice, U.S.  Department  of  Com- 
merce, 5285  Port  Royal  Rd., 
Springfield.  VA  22161.  Volume  I— 
Accession  #PB88-911799,  S62.95. 
Volume  II— Accession  #PB88- 
911999,  $193.95.  Entire  Manual- 
Accession  #PB86-91 1 799. 
S230.00 

Food  and  Drug  Administration.  Free- 
dom of  Information  Staff.  HFI-35, 
5600  Fishers  Lane.  Rockville.  MD 
20857.  Cost:  Si  8.60.  Payable  to 
the  Food  and  Drug  Administration 


Food  and  Drug  Administration.  Free- 
dom of  Infomnation  Staff.  HFI-35. 
5600  Fishers  Lane.  Rockville.  MD 
20857.  Cost:  SI 42.80.  Payable  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Administration.  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  S259.00.  Payable  to 
the  Food  and  Dr  jg  Administration 

Food  and  Drug  .Administration,  Free- 
dom of  Information  Staff.  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  S9.00.  Payable  to 
the  Food  and  Drug  Administration 


For  inspection,  copying,  or  additional 
information  contact 


Agency  and  subagency 
name 


Department  of  Health  and 
Human  Services,  Public 
Health  Service,  Health 
Services  Administration 
(HHS/PHS/HSA) 


Department  of  the  Interior. 
Office  of  the  Secretary 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Index  to  Administrative  Staff  Manu- 
als: Current  listing  of  all  staff 
manuals  with  indexes  and/or  table 
of  contents 

HSA  Freedom  of  Information  Act 
(FOIA)  Index:  March  1975  to  June 
30.  1982.  The  HSA,  FOIA  index  is 
a  compilation  of  supplements  to 
the  departmental  manual  system, 
program  level  operations  manuals, 
circulars,  memoranda,  notices  and 
guides  used  by  ttie  components  of 
HSA.  All  information  included  in 
this  index  is  current  as  of  June  30, 
1982.  The  respective  bureau  level 
Indexes  are  listed  as  follows: 
OA— Office  of  the  adminis- 
trator: OCPA— Public  Affairs 
Management  System  Manual; 
OPEL— HSA  fonward  plan,  fiscal 
year  1979-83;  OH^OCG— HSA 
procurement  operating  instruc- 
tions; OM/OMP— HSA  transmittal 
notices  for  supplements  to  HHS 
manuals;  HSA  Circulars;  OM/ 
OFS — policy  decisions,  proce- 
dures, and  opinion.  BMS— Bureau 
of  Medical  Services:  Division  of 
Hospitals  and  Clinics  Operations 
Manual;  BMS  supplements  to 
HHS  manuals;  Manual  of  Oper- 
ations for  PHS  Health  Unit.  DFEH, 
BMS;  BMS  circulars;  Contract 
Physician's  Guide.  IHS — Indian 
health  Services:  IHS  circulars; 
IHS  supplements  to  HHS  manu- 
als; IHS  Operations  Manual;  Gen- 
eral Counsel  opinions;  policy  and 
procedural  manual  and  circulars. 
BCHS— Bureau  of  Community 
Health  Services:  BCHS  adminis- 
trative guide  system;  BCHS  Oper- 
ations Manual;  Emergency  Medi- 
cal Service  Systems  Program 
Guidelines;  BCHS  Regional 
Memorarxlum  Series.  BHPDS — 
Bureau  of  health  Personnel 
Development  and  Service: 
BHPDS  supplements  to  the  HHS 
manuals;  BHPDS  operations 
manuals  which  include  memo- 
randa, gukjelines.  fiarxjtxx>ks  and 
procedures 

Departmental  Manual  Table  of  Con- 
tents, Checklist,  and  Subject  Index 
dated  May  31,  1989.  Index  of  di- 
rectives containing  descriptions  of 
central  and  field  organizations  of 
the  Department,  delegations  of  au- 
ttiority.  internal  policies,  guide- 
lines, procedures,  and  ottier  ad- 
ministrative matters. 

Checklist  and  Subject  Index  of  De- 
partmental Manual  Additions  to 
the  FPM  dated  June  3,  1988. 
Index  of  Departmental  personnel 
management  directives  which  sup- 
plement ttie  Federal  Personnel 
Manual. 


Order  from;  price;  nfiake  checks  pay- 
able ;0 — 


Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $29.00  Payable  to 
the  Food  and  Drug  Administration 

Office  of  Communications  and  Public 
Affairs,  HHS/PHS/HSA,  Room 
14A-39.  fttOO  Fishers  Lane, 
Rockville.  MD  20857.  Checks  pay- 
able to  HHS/Public  Health  Serv- 
kx.  Mail  to  HSA  Collection  Officer. 
HHS/PHS/HSA,  Room  16-36, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Fees  charged  for  research 
and  reproduction  of  information 
are  based  upon  the  current  de- 
partmental fee  schedule  for  infor- 
mation under  the  FOI  regulations 
(45  CFR  part  5  subpart  E) 


For  inspection,  copying,  or  additional 

information  contact 


Office  of  Communcations  and  Public 
Affairs.  HHS/PHS/HSA,  Room 
14A-39,  5600  Fishers  Lane. 
Rockville,  MD  20857 


Offrce  of  Information  Resources 
Management,  U.S.  Department  of 
the  Interior,  Washington,  DC 
20240 

One  copy  only,  no  charge 


Office  of  Personnel,  U.S.  Depart- 
ment of  ttie  Interior,  Washington, 
DC  20240 

One  copy  only,  no  charge 


Office  of  Informatkxi  Resources 
Management,  U.S.  Department  of 
ttie  Intenor.  Washington.  DC 
20240 


Office  of  Personnel.  U.S.  Depart- 
ment of  ttie  Interior,  Wastiington. 
DC  20240 
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Agency  and  subagency 
name 


Departmant  of  the  Interior, 
Office  of  the  Secretary, 
Office  of  Acquisition  arxj 
Property  Management 


Oepartmejnt 
Office 
ices 


Departn^ent 
Bureau 


<if 


of  ttie  Interior, 
Aircraft  Serv- 


of  the  Interior, 
of  Indian  Affairs 


Department  of  the  Interior, 
Bureau  of  Land  Man- 
ageme^it 


Bureau 


Bureau 


DepartrTK  nt  of  the  Interior, 


of  Mines 


DepartoH  nt  of  the  Interior, 


of  Reclamation 


Departnvint  of  the  Interior, 
U.S.  GiologicaJ  Suwey 


Department  of  the  Interior, 
I  and  Wildlife 
(FWS) 


U.S. 
Servia 


Fish. 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Listing  of  Secretary's  Orjjars  which 
are  considered  in  effect '  with  re- 
spect to  current^0|5erations  of  the 
Department  dated  January  28, 
1986 

Departmental  Manual  Additions  to 
the  Federal  Acquisition  Regulation 
(FAR) 


400  DM  -  Departmental  Manual  Ad- 
dition to  the  Interior  Property  Man- 
agement Regulations  (IPMR)  Part 
114-52 


OAS  Operational  Procedures  Memo- 
randum No.  95-1,  dated  January 
1,  1995.  Subject:  Index  of  Depart- 
mental Manual  (Aviation  Manage- 
ment) and  Operational  Procedures 
Menwranda  Information. 


letf 


Bureau  of  Indian  Affairs  Index  dat 

August  31,  1992 
1993  BIAM  Releases 

1993  BIAM  Bulletins 

1994  BIAM  Releases 

1994  BIAM  Bulletins 

1995  BIAM  Releases 
1995  BIAM  Bulletins 

Directives  Digest  Bulletin's  dated  - 
1/31/90,  2/28/90,  3/31/90,  4/30/90, 
5/31/90,  6/30/90,  7/31/90,  8/31/90, 
9/31/90,  10/31/90,  11/30/90,  12/ 
31/90 

Land  Management  lnstnx:tions  and 
Manual  Indexes 


Bureau  of  Mines  Meinual  -  Subject 
Index 


Numeric  and  subject  listing  of  inter- 
nal polcies  and  procedures  by  se- 
ries, part,  chapter,  paragraph,  and 
subordinate  paragraph 

Reclamation  Instructions  Subject 
Index  dated  10/93.  Table  of  Con- 
tents, 9/93. 


Table  of  Contents,  Checklist,  and 
Subject  Index  relating  to  the  Geo- 
logical Survey  Manual 

FWS  Manual  Checklist  Index  dated 
December  31,  1992 

Contains  the  Title,  Citation,  and  Ref- 
erence location  for  each  FWS 
chapter. 


Order  from;  price;  make  cfiecks  pay- 
able to— 


Office  of  Information  Resources 
Management,  U.S.  Department  of 
the  Interior,  Washington,  DC 
20240 

One  copy  only,  no  charge. 

Division  of  Acquisition  and  Assist- 
ance, Office  of  Acquisition  and 
Property  Management,  Depart- 
ment of  the  Interior,  18th  &  C  Sts., 
NW.,  Room  5512,  Washington, 
DC  20240 

No  charge 

DiviskKi  of  Property  Management, 
Offk»  of  Acquisition  and  Property 
Management,  Department  of  the 
Interior,  18th  &  C  Sts.,  NW.,  Room 
5512,  Washington,  DC  20240 

No  cfiarge 

Office  of  Aircraft  ServKes 
2350  West  Robinson  Road 
P.O.  Box  15428 
Boise,  ID  83715-5428. 


.Q 


No  charge 

Bureau  of  Indian  Affairs 
Division  of  Management  sbfjgor} 
Code  850,  MS  351  \^ 

1951  Constitution  Ave.,  N.W. 
Washington,  DC  20245 
First  copy  no  cfiarge 


Department  of  tfie  Interior,  Bureau  of 
Land  Management,  1 849  C  Street, 
N.W..  MIB  2454,  Washington,  DC 
20240 

Department  of  the  Interior,  Bureau  of 
Land  Management,  1849  C  Street, 
N.  W..  MIB  2454,  Washington,  DC 
20240 

Duplicate  copies  at  13  cents  per 
page. 

In  accordance  with  fee  schedule  in 
43  CFR  2.  Appendix  A 


Bureau  of  Mines 


Property  and  Office  Sen/k»s  Direc- 
tives Officer,  D-7920,  Bureau  of 
Reclamation,  P.O.  Box  25007, 
Denver,  CO  80225-0007.  No 
cfiarge  for  Index. 

Directives  Officer,  U.S.  Geological 
Survey,  208  National  Center,  Res- 
ton,  VA  22092 

No  cfurge 

Policy  and  Directives  Management 
U.s/pish  &  Wildlife  Service 
4401  N.  Fairfax  Dr. 
AriVigton.  VA  22203 
No  Charge 


For  inspection,  copying,  or  additional 
information  contact 


Office  of  Information  Resources 
Management,  U.S.  Department  of 
the  Interior,  Washington,  DC 
20240 

Division  of  Acquisition  and  Assist- 
ance, Office  of  Acquisition  and 
Property  Management,  Depart- 
ment of  the  Interior,  18th  &  C  Sts., 
NW.,  Room  5512.  Washington, 
DC  20240 

Telephone:  (202)  208-6432 

Division  of  Property  Management, 
Office  of  Acquisition  and  Property 
Management,  Department  of  the 
Interior,  18th  &  C  Sts.,  NW.,  Room 
5512,  Washington,  DC  20240 

Telephone:  (202)  208-3185 

Offkje  of  Aircraft  Services 

FOIA  Officer 

2350  West  Robinson  Road 

P.O.  Box  15428 

Boise,  ID  83715-5428 


Bureau  of  Indian  Affairs 
Division  of  Management  Support 
Code  850,  MS  351 
1951  ConstitiJtion  Ave.,  N.W. 
Washington,  DC  20245 
Telephone:  (202)  208-2977 


Department  of  the  Interior,  Bureau  of 
Land  Management,  1849  C  Sti'eet, 
N.  W.,  MIB  2454,  Washington,  DC 
20240 

Telephone:  (202)  208-61 52"^-~,_y 

Section  for  Directives  and  Records 
Operations  (W0873) 

Room  2454,  MIB 

Telephone:  (202)  208-6152 


Elizabeth  Knon-,  Chief,  Branch  of 
Management  Analysis,  810  7th 
Street,  NW..  MS-2193,  Washing- 
ton, DC  20241 

Telephone  202-501-9248 


Directives  Officer,  D-7920 
Bureau  of  Reclamation 
P.O.  Box  25007, 
Denver.  CO  80225-0007 
Telephone:  (303)  236-0305,  Ext.  463 

Directives  Officer,  U.S.  Geological 
Sun/ey;  208  National  Center,  Res- 
ton,  VA  22092 

Telephone  703-648-7313 

Policy  and  Directives  Management 

U.S.  Fish  &  WikJIife  Service 

4401  N.  Fairtax  Dr. 

Artington.  VA  22203 

Telepfx)ne: 

(703)358-1938 


c 


Agency  and  subagerKy 
name 


Department  of  the  Interior, 
Minerals  Management 
Service 


Department  of  the  Interior, 
National  Park  Service 


Department  of  the  Interior, 
Office  of  Hearings  and 
Appeals 


Index  titie:  perkxj  covered,  brief  de- 
scription of  contents 


Department  of  the  Interior, 
Offk:e  of  Inspector  Gen- 
eral 


012  FW  1,  Appendix  1 
Current  List  of  Director's  Orders 


Natk>nal  Potk:y  Issuance  i95-01 
Issuances  in  Effect 


Table  of  Contents  and  Checklist  to 
Bask:  Minerals  Management  Serv- 
ee  Manual.  Listed  numerically  by 
part,  series,  chapter,  release  nunv 
ber,  date,  and  pages. 

Index  of  Director's  appeal  decisions 


Checklist  of  the  NPS  Guidelines  and 
Directives  Dated  January  1 ,  1 993 


Index-Digest.  Index  of  synopses  for 
all  decisions  deckjed  by  Office  of 
Hearings  and  Appeals  Boards  of 
Appeal  and  published  Solk:itor's 
decisions  under  specific  topical 
headings.  Useful  in  researching 
legal  hokjings  of  Department  of 
tf>e  Interior.  Putslished  quarteriy, 
annually  and  on  5-year  basis. 


Order  from;  price;  make  cfiecks  pay- 
able to- 


Indian  Citator.  Index  of  autfiorities 
cited  in  decisk>ns  of  tfie  Interior 
Board  of  Indian  Appeals  (IBIA). 
Initial  publication  covers  volumes 
1-15  of  IBIA  deciskjns.  Updated 
annually. 


Administrative  Manual.  Index  related 
to  administrative  policies,  proce- 
dures and  standards  as  contained 
in  tt>e  Administo'ative  Manual 


Inspector  General  Manual  Index,  De- 
cember 17,  1992. 

Numeric  and  subject  listing  of  inter- 
nal polcies  and  procedures  by 
volume,  chapter,  section,  and  sut>- 
section 


Polk:y  and  Directives  Management 
U.S.  Fish  &  WikHife  Service 
4401  N.  Fairtax  Dr. 
Arlington,  VA  22203 
recharge 

Poik:y  and  Directives  Management 
U.S.  Fish  &  Wildlife  Sendee 
4401  N.  Fairtax  Dr. 
Arlington,  VA  22203 
No  Charge 

In  accordance  with  fee  scfieduie  in 
43  CFR  2,  Appendix  A 


In  accordance  with  fee  scfieduie  in 
43  CFR  2,  Appendix  A 


U.  S.  Dept  of  tfie  Interior,  National 
Parit  Servce,  P.O.  Box  37127, 
Washington,  DC  20013-7127  Attii: 
Management  Servrces  Dtvisk)n 

No  cfiarge 

Editorial  Branch,  Office  of  Hearings 
&  Appeals,  4015  Wilson  Blvd.  Ar- 
lington, VA  22203.  Telephone 
703-235-3791 

Price:  S495.00  annually  for  quarteriy 
issues  and  bourxj  cumulative 
issue  at  end  of  calendar  year. 
Checks  made  payable  to  "DepatX- 
ment  of  tfie  Interior." 

Price  for  photocopies  as  prescribed 
in  Department  fee  scfieduie  for 
Freedom  of  Information  Act  infor- 
mation (43  CFR  Part  2,  Appendix 
A).  Checks  made  payable  to  "De- 
partment of  tfie  Interior." 

Price  on  Quinquennial  issue  is  set 
by  Government  Printing  Offree  and 
available  from  tfiat  agency. 

Administrative  Division  Subscription 
Servrce,  Offrce  of  Hearings  &  Ap- 
peals, 4015  Wilson  Blvd..  Ariing- 
ton,  VA  22203. 

Telephone  703-235-3799 

Price:  S40.00  for  Citator.  Checks 
made  payable  to:  Department  of 
tfie  Interior. 

Administrative  Diviskxi,  Offrce  of 
Hearings  &  Appeals,  4015  Wilson 
Blvd.,  Artington,  VA  22203. 

Price  for  pfiotocopies  as  prescribed 
in  Department  fee  scfieduie  for 
Freedom  of  Information  Act  infor- 
mation (43  CFR  Part  2,  Appendix 
A).  Checks  made  payable  to  De- 
partment of  the  Intenor. 

In  accordance  with  fee  schedule  in 
43  CFR  Part  2,  Appendix  A  -  Fees 

Office  of  Inspector  General 
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For  inspectkxi,  copying,  or  additional 
information  contact 


Polk:y  and  Directives  Management 

U.S.  Fish  &  WikJlife  Service 

4401  N.  Fairtax  Dr. 

Artington,  VA  22203 

Telepfione: 

(703)358-1938 

PolKy  and  Directives  Management 

U.S.  Fish  &  WikJtife  ServKe 

4401  N.  Fairtax  Dr. 

Arlington,  VA  22203 

Telephone: 

(703)358-1938 

Chief,  Records  and  Mail  Manage- 
ment Section,  381  EkJen  Sti^et. 
MS  2050,  Hemdon,  VA  22070 

Telephone  703-787-1239 

Chief,  Appeals  Divisron,  Offk»  of 
Polk:y  aind  Management  Improve- 
ment, 381  EkJen  Stt'eet,  MS  9110, 
Hemdon,  VA  22070,  Telephone 
703-787-1275 

U.  S.  Dept  of  tfie  Interior,  fviational 
Park  Servce,  P.O.  Box  37127, 
Washington,  DC  20013-7127  Atbi: 
Management  Services  Diviskxi 

Telephone  202-523-5043 

Editonal  Branch,  Office  of  Heanngs 
and  Appeals,  4015  Wilson  Blvd. 
Artington,  VA  22203.  Telephone 
703-235-3791 


Administrative  Division  Subscnptkxi 
Servce,  Office  of  Heanngs  4  Ap- 
peals, 4015  Wilson  Blvd..  Arting- 
ton, VA  22203. 

Telephone  (703)  235-3799 


Administrative  Diviskxi,  Office  of 
Hearings  and  Appeals,  4015  Wil- 
son Blvd.,  Artington,  VA  22203. 
Telephone:  (703)  235-3793 


Betty  Foyes,  Information  Officer,  De- 
partment of  tfie  Intenor,  Office  of 
Inspector  General,  18th  and  C 
Streets.  NW..  WasNngton,  DC 
20240 

Telephone:  202-208-4356 
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Agency  arxj  subagency 

narne 


Department  ^f  the  Intenof, 
Office  of  Surface  Mining 


Department  c  f  Labor 


Legal  Servic^  Ckirpora- 
tion 


Department  of  Transpor- 
tation, Fe<J0raJ  Highway 
Administration  (FHWA) 


IMI 


Index  title:  period  covered,  brief  de- 
scription of  corrtents 


Functional  Index  (CSMRE  Directives 
Listed  by  Functions)  dated  De- 
cember 21,  1993 


Department  of  Labor  Freedom  of  In- 
formation Act  Index  Oven/iew  and 
Guide  to  DOL  agencies  and 
subagencies  with  information  on 
how  to  obtain  more  detailed  in- 
dexes to  records  maintained  by 
each  subagerKy;  Includes  cross- 
reference  to  agencies  by  statute 
or  executive  order;  28  pages 

LSC  Index  lists  decisions,  opinions, 
statements  of  policy,  manuals,  arxJ 
other  records  of  general  Interest  to 
members  of  the  public  in  under- 
starxUng  the  activities  of  the  Cor- 
poration. The  index  contains 
records  from  1975  to  date. 

CrossReference  Index  of  current  di- 
rectives. The  index  is  alphabetical 
by  subject  and  within  each  sub- 
ject, applicable  directives  are  iderv 
tified.  The  IrxJex  also  includes  a 
three-part  cross-reference  for  the 
FHPM.  23  U.S.C.  and  23  CFR. 
The  index  Is  updated  semi-annu- 
ally (March  and  September) 

Cease  arxJ  Desist  arxJ  Driver  Dis- 
qualification Final  Orders  by  the 
Federal  Highway  Administrator: 
1969-1984;  listing  of  cease  and 
desist  and  driver  disqualification 
final  orders  of  the  Federal  High- 
way Administrator;  Items  listed  are 
identified  by  case  docket  number, 
riame  of  carrier  arxJ  date  notice  of 
investigation  was  mailed 

Opinions  arxl  Final  Orders  of  the 
FHWA  in  Regard  to  the  Regula- 
tion of  Toll  Bridges:  1968-1984 
listing  of  opinions  arxl  final  orders 
regarding  regulation  of  toll  bridges 
issued  by  the  Federal  Highway 
Administrator,  which  Identifies  the 
case  and  the  date  Issued 


Order  from;  price;  make  checks  pay- 
able to— 


Office  of  Surface  Mining,  Division  of 
Management  Services,  1951  Corv 
stitutkxi  Ave.,  NW.,  W2ishington, 
DC  20240 

No  charge 

Mail  $4.20  check  payable  to  DE- 
PARTMENT OF  LABOR  to:  FOIA 
Index  Request,  Counsel  for  Ad- 
ministrative Law,  Division  of  Legis- 
lation and  Legal  Counsel,  Office  of 
the  Solicitor,  Department  of  Labor, 
200  Constitution  Avenue,  NW., 
Room  N2428.  Washington,  DC 
20210. 

Freedom  of  Information  Adminis- 
trator, Legal  Services  Corporation, 
750  First  Street,  NE,  Washington, 
DC  20002-4250. 

No  charge. 


FOIA  Program  Officer,  FHWA,  400 
Seventh  Street.  SW.,  Washirigton. 
DC  20590.  No  charge 


For  inspectk>n.  copying,  or  additional 
informatk)n  contact 


Agency  and  subagency 
name 


FOIA  Program  Officer.  FHWA,  400 
Seventh  Street.  SW..  Washington, 
DC  20590.  No  charge 


FOIA  Program  Officer.  FHWA,  400 
Seventh  Street.  SW.,  Washington, 
DC  20590.  No  charge 


Office  of  Surface  Mining,  Division  of 
Management  Services,  1951  Corv 
stitution  Ave.,  NW.,  Washington, 
DC  20240 

Telephone:  (202)  343-5447 

Administrator.  FOIA/PA,  Counsel  for 
Administrative  Law,  Division  of 
Legislation  and  Legal  Counsel,  Of- 
fice of  the  Solicitor,  Department  of 
Labor,  200  Constitution  Avenue. 
NW.,  Room  N2428.  Washington. 
DC  20210 

Phone  (202)  523-9277   . 

Freedom  of  lnformatk)n  Adminis- 
trator, Legal  Services  Corporation, 
750  First  Street,  NE,  Washington. 
DC  20002-4250. 


FOIA  Program  Officer.  FHWA.  400 
Seventh  Street.  SW.,  Washington, 
DC  20590 


Department  of  the  Treas- 
ury. Departmental  Of- 
fk:es 


Index  title:  perkxj  covered,  brief  de- 
scription of  contents 


FOIA  Program  Officer.  FHWA.  400 
Seventh  Street.  SW..  Washirigton, 
DC  20590 


Architectural  and  Trans- 
portation Barriers  Com- 
pliance Board 


FOIA  Program  Officer,  FHWA.  400 
Seventh  Street,  SW..  Washirigton. 
DC  20590 


Committee  for  Purchase 
From  the  Blind  and 
Other  Severely  Handi- 
capped 


Commodity  Futures  Trad- 
ing Commission 


Order  from;  price;  make  checks  pay- 
at)le  to — 


Index  of  Selected  Records,  July 
1967  to  December  31,  1994. 
Index  either  contains  the  following 
information  or  indicates  where  the 
publk:  may  obtain  information,  de- 
cisions, statements  of  ttie  general 
course  and  method  by  which  func- 
tions are  channeled  and  deter- 
mined; a  description  of  the  central 
and  fiekj  offices;  njles  of  proce- 
dure, descriptions  of  forms;,  sub- 
stantive  rules  and  statements  of 
general  policy  and  interpretations 
adopted  by  the  agency;  and  each 
amendment,  revision,  or  repeal  of 
tfie  foregoing;  final  adjudications 
of  cases;  statements  of  policy  and 
interpretations  which  have  been 
adopted  by  the  agency  and  are 
not  published  in  the  Federal  Reg- 
ister; and  administrative  staff 
manuals  and  instructions  to  staff 
that  affect  a  member  of  the  public 
for  the  Departmental  Offices,  Inter- 
nal Revenue  Service,  United 
States  Customs  Service,  United 
States  Secret  Service,  Bureau  of 
Ateohol,  Tobacco  and  Firearms. 
Bureau  of  Engraving  and  Printing. 
Financial  Management  Service. 
United  States  Mint,  Bureau  of  the 
Public  Debt,  Office  of  the  Comp- 
troller of  the  Currency,  Federal 
Law  Enforcement  Training  Center, 
Office  of  Thrift  Supervision. 

ATBCB  Freedom  of  Information 
Index;  June  1978  through  Novem- 
ber 1982:  Final  decisions  made  in 
adjudication  of  cases  concerning 
alleged  noncompliance  to  the  Ar- 
chitectural Barriers  Act  of  1968; 
and  a  record  of  the  final  votes  of 
each  member  of  the  Board  In 
every  Board  proceeding.  ATBCB 
annual  reports;  pamphlets  describ- 
ing the  ATBCB,  how  to  file  com- 
plaints, and  resource  guides  to  lit- 
erature in  the  area  of  creating  an 
accessible  environment 

Index  of  Additions  and  Deletions  to 
the  Procurement  List:  (a)  Procure- 
ment List  1990  incorporates  all  ad- 
ditions and  deletions  through  No- 
vember 3,  1989;  (b)  Cun-ent  index 
November  1989-December  1991. 


Index  of  final  Commission  opinions, 
including  concurring  and  dissent- 
ing opinions,  and  orders  In  the  ad- 
judication of  cases.  April  21,  1975 
to  date.  (This  index  consists  of 
separate  chronological  listings  of 
final  Commission  opinions  and  or- 
ders in  enforcement  cases  and 
reparations  proceedings  tiefore 
the  Commission) 


Litxary,  Room  5010-MT,  Department 
of  the  Treasury,  Washington,  DC 
20220,  Reproduced  upon  request; 
fees  charged  per  page  copied  in 
accordarx;e  with  fee  schedule  at 
31  CFR  1 .7.  Make  checks  payable 
to  Treasury  of  the  United  States 


For  inspection,  copying,  or  additkx^l 
information  contact 


Freedom  of  Information  Officer, 
ATBCB,  Rm.  1010,  330  C  St., 
SW.,  Washington,  DC  20202.  Re- 
produced upon  request.  Twenty 
cents  per  page,  per  copy.  Make 
checks  payable  to  the  Department 
of  Education 

Public  Information  Office,  ATBCB, 
Rm.  1010,  330  C  St.,  SW.  Wash- 
ington, DC  20202.  No  charge 


Order  from:  Executive  Director, 
Committee  for  Purchase  From  the 
Blind  and  Other  Severely  Handi- 
capped, Crystal  Square  Building 
No.  5,  1755  Jefferson  Davis  High- 
way, Suite  1107,  Arilngton,  VA 
22202-3509.  Price:  Ten  cents  per 
page,  per  copy.  Make  checks  pay- 
able to:  Treasurer  of  ttie  United 
States 

Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission, 
2033  K  Street,  NW.,  Washington, 
DC  20581 

Price:  10  cents  per  page 


Treasury  Department  Library,  Room 
5010,  Main  Treasury  Bkig.,  15th. 
arxJ     Pennsylvania     Ave.,     NW., 
Washington,  DC  20220 

Telephone  202-622-0990 


Freedom  of  Information  Offrcer, 
ATBCB,  Rm.  1010,  330  C  St., 
SW.,  Washington,  DC 

Phone:202-245-1591 

Public  Information  Offce,  ATBCB, 
Rm.  1010,  330  C  St.,  SW.,  Wash- 
ington, DC  20202 

Telephone:  202-245-1591 


Committee  for  Purchase  From  the 
Blind  and  Other  Severely  Handi- 
capped, Attention:  Freedom  of  In- 
formation Officer 


Office  of  a- 3  Secretariat,  Commodity 
Futures  Trading  Commission, 
2033  K  Street,  NW.,  Washington, 
DC  20581 

Telephone  202  254-6314 
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Agency  ar 

Id  subagency 

Index  title:  period  covered,  brief  de- 

Order from;  price;  make  checks  pay- 

For inspection,  copying,  or  additional 

1 

n 

ime 

scription  of  contents 

able  to— 

information  contfct 

N 

Index  of  statements  of  policy  and  in- 

1^ 

terpretations  adopted  by  the  Com- 

D 

mission  and  not  published  in  the 

Federal  Register.  April  21,  1975  to 

r'  , 

date 

F 

IrxJex  of  Commission  administrative 

tranuals  and  instructions  to  staff 

Y 

that  affect  a  member  of  the  public. 

/\ 

April  21,  1975  to  date.  (Commis- 

sion instructions  no  longer  in  use 

are  not  included  in  this  index) 

General  Se 

i/ices  Adminis- 

GSA  Freedom  of  Information  index; 

GSA,  Freedom  of  Information  Officer 

GSA  Central  Office  Library  and  the 

tration  (G 

5A) 

July   4,    1967   through   June   30, 

(ATRAR),  Washington.  DC  20405. 

business  service  centers  located 

1984.     Category    A     information 

Price:  S4.75.   Make  checks  pay- 

in   each    regional    office    listed 

which  is  final  opinions,  including 

able  to:  General  Sen/ices  Adminis- 

below: 

concurring  and  dissenting  opinions 

tration 

Central  Office  Library,  18th  &  F  Sts., 

and  orders,  made  in  the  adjudica- 

NW., Rm.  1033,  Washington,  DC 

.^^ 

tion  of  cases.  Category  B  informa- 

^ 

20405 

OL 

tion  which  is  those  statements  of 

Business  Service  Centers: 

policy    and    interpretations    which 

National  Capital  Region: 

have  been  adopted  by  GSA  and 

7th  &  D  Sts..  SW..  Washington,  DC 

are  not  published  in  the  FEDERAL 

20407 

REGISTER.  Category  C  informa- 

Region 1 :  John  W.  McCormack  Post 

;  0 

tion  which  is  administrative  staff 

Office   and   Courthouse,    Boston, 

manuals  and  instructions  to  staff 

Mass.  02109 

that  affect  members  of  the  public 

Region  2:  26  Federal  Plaza,  New 

York,  NY  10278 
Region  3:  9th  &  Martcet  Sts.,  Phila- 

■       m 

delphia,  PA, 19107 
Region  4:  Richard  B.  Russell  BIdg.. 

75  Spring  St.,  Atlanta,  GA  30303 
Region   5:   230   So.   Dearborn  St., 

Chicago,  IL,  60604 
Region  6:  1500  East  Bannister  Rd., 

JA 
IE 

Kansas  City,  MO  64131 

Region  7:  819  Taylor  St.,  Ft.  Worth. 
TX  76102 

Region  8:  Building  41,  Denver  Fed- 
eral Center.  Denver,  CO  80225 

Region  9:  525  Mari<et  St..  San  Fran- 
cisco. CA  94105 

Region    10:    GSA   Center.   Auburn. 

WA  98002 

Internationa 

Boundary  and 

Brochure:  Amistad  Dam  and  Res- 

Project    Engineer,     U.S.     Section, 

Project     Engineer.     U.S.     Section. 

Water  Co 

nmission, 

ervoir 

IBWC,  Route  2,  Box  37,  Highway 

IBWC.  Route  2.  Box  37,  Highway 

United  St 

ites  and  Mex- 

90  West,  Del  Rio,  TX  78840.  No 

90  West.  Del  Rio.  TX  78840 

ico,  U.S. 

Jection 

charge 

Brochure:  Falcon  Dam  and  Power 

Reservoirs  Manager,  U.S.  Section, 

Reservoirs  Manager.   U.S.  Section, 

Plant 

IBWC,  P.O.  Box  1 ,  Falcon  Village. 

IBWC,  P.O.  Box  1,  Falcon  Village, 

3  95 

TX  78545.  No  charge 

TX  78545 

Water  Bulletins:  Containing  data  for 

Division  Engineer,  Hydrographic  Di- 

Division Engineer,  Hydrographic  Di- 

1    year    covering    flow    of    Rio 

vision,  U.S.  Section.  IBWC,  4171 

vision.  U.S.  Section.  IBWC,  4171 

Grande  and  related  data  from  Ele- 

North Mesa,  Suite  C-310,  El  Paso, . 

North  Mesa.  Suite  C-310,  El  Paso. 

phant  Butte,  NM,  to  Gulf  of  Mex- 

TX 79902.  Price:  S4.50  per  bul- 

TX 79902 

ico,  re  storage  in  major  reservoirs. 

letin  (data  for  1  year).  Payable  to: 

diversions,  suspended  silt,  chemi- 

International Boundary  and  Water 

cal  analyses,  sanitary  aspects  of 

Commission,  U.S.  Section 

water  quality,  meteorologic  data. 

and  irrigated  areas-for  years  1931 

through  1980 

Water  Bulletins:  Containing  data  for 

Division  Engineer,  Hydrographic  Di- 

Division Engineer.  Hydrographic  Di- 

^ 

1  year  covering  flow  of  Colorado 

vision,  U.S.  Section,  IBWC,  4171 

vision.  U.S.  Section,  IBWC,  4171 

River  and  other  Western  Boundary 

North  Mesa,  Suite  C-310,  El  Paso, 

North  Mesa.  Suite  C-310.  El  Paso. 

streams,  and  related  data  (includ- 

TX 79902.  Price:  35.50  per  bul- 

TX 79902 

ing  Tijuana,  Santa  Cruz,  and  San 

letin  (data  for  1  year).  Payable  to: 

Pedro    Rivers,    and    Whitewater 

International  Boundary  and  Water 

Draw)    for    years    1960    through 

Commission,  U.S.  Section 

1980 

• 

IMI 

Agency  and  subagency 
name 


National  Archives  and 
Records  Administration 
(NARA) 


National  Science  Founda- 
tion (NSF) 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Color  print  map  -  Lower  Rio  Grande 
Valley  United  States  and  Mexico 


Annual  Report:  Operation  of  Rio 
Grande  Dams  and  Reservoirs. 
This  report  provides  data  concern- 
ing the  operation  of  the  inter- 
national dams  and  reservoirs  con- 
structed by  the  Governments  of 
the  United  States  and  Mexico  on 
the  reach  of  the  Rio  Grande  which 
forms  the  boundary  between  the 
two  countries 

Color  print  map:  El  Paso  Rio  Grande 
Projects,  Canalization  and  Rec- 
tification Projects 


Brochure:  Joint  Projects  of  the  Unit- 
ed States  and  Mexico  through  the 
International  Boundary  and  Water 
Commission 


NARA  FOIA  Index  lists  the  following 
materials  which  have  tseen  adopt- 
ed by  NARA  since  Apwil  1,  1985. 
arKi  whk;h  are  rrat  published  in  the 
Federal  Register:  NARA  final  opin- 
tons  and  orders,  statements  of 
policy  and  Interpretations,  and  ad- 
ministrative staff  manuals  and  in- 
structions to  staff  ttiat  affect  a 
member  of  the  putilk; 


Reviewer  panelist,  alphabetical  list- 
ing contains  name.  State,  and  in- 
stitution of  individuals  wtw  have 
reviewed  proposals  for  tfie  Na- 
tional Science  Foundation  for  the 
previously  completed  fiscal  year 


Order  from;  price;  make  checks  pay- 
able to— 


Division  Engineer,  Projects  Division, 
U.S.  Secton,  IBWC,  4171  North 
Mesa.  Suite  C-310,  El  Paso,  TX 
79902.  Prices:  14>x36>  $4.00  per 
map;  10>x2^  $3.00  per  map. 
Payable  to:  International  Boundary 
and  Water  Commisskxi,  U.S.  Sec- 
tion 

Division  Engineer,  Hydrographic  Di- 
vision. U.S.  Section,  IBWC,  4171 
North  Mesa,  Suite  C-310,  El  Paso. 
TX  79902.  No  charge 


Division  Engineer,  Projects  Division. 
U.S.  Section,  IBWC,  4171  North 
Mesa,  Suite  C-310.  El  Paso,  TX 
79902.  Price:  $10.00  per  map. 
Payable  to  International  Boundary 
arxj  Water  Commissk)n,  U.S.  Sec- 
tion 

Section  Secreatry,  U.S.  Sec.,  IBWC, 
4171  North  Mesa,  Suite  C-310,  El 
Paso,  TX  79902.  Price:  $6.00  per 
brochure.  Payable  to  International 
Boundary  and  Water  Commission, 
U.S.  Section 

Policy  and  Program  Analysis  Divi- 
sion (NAA),  National  Archives, 
College  Park,  MD  20740-6001 

One  copy  only  (free). 
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For  inspectk>n,  copying,  or  additioral 
information  contact 


Division  Engineer,  Projects  Division, 
U.S.  Section,  IBWC,  4171  North 
Mesa,  Suite  C-310.  El  Paso,  TX 
79902 


Division  Engineer,  Hydrographic  Di- 
vision. U.S.  Section,  IBWC.  4171 
North  Mesa,  Suite  C-310,  El  Paso. 
TX  79902 


Division  Er>gir>eer.  Projects  Division, 
U.S.  Section.  IBWC.  4171  North 
Mesa.  Suite  C-310.  El  Paso.  TX 
79902 


Section  Secretary,  U.S.  SG!«;tion. 
IBWC,  4171  North  Mesa,  Suite  C- 
310,  El  Paso.  TX  79902 


Policy  and  Program  Ar>alysts  Divi- 
sion (NAA),  Room  3200,  NatKXial 
Archives  at  College  Park,  8601 
Adelphi  Rd.,  College  Park,  MD 
20740-6001.  301-713-6730 


NSF  Library,  Room  245,  1800  G  St.. 
NW.,  Washington,  DC  20550 
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Agency  and  subagency 
name 


JMI 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Numerical  index  of  ttie  following 
NSF  agerx:y-wide  issuances  and 
Important  Notices  in  effect  as  of 
January  24,  1986:  (1)  Office  of  the 
Director  Staff  Memoranda  (0/D's); 
(2)  NSF  Bulletins;  (3)  NSF  Manu- 
als/Circulars; (4)  NSF  Handbooks; 
and  (5)  NSF  Important  Notices.  O/ 
D's  are  used  by  tfie  NSF  Director 
and  Deputy  Director  to  commu- 
nicate information  to  ttie  staff.  0/ 
D's  also  may  be  used  to  convey 
short-temi  policy  statements  or  ttie 
Initial  statement  of  long-term  pol- 
icy. NSF  Bulletins  transmit  ap- 
proved changes  to  policy  and  cofv 
vey  administrative  or  "house- 
keeping" information.  Significant 
NSF  policy  and  procedure  are  lo- 
cated in  NSF  Manuals.  NSF  Circu- 
lars (historically  used  to  commu- 
nicate policies  and  procedures  of 
a  continuing  nature)  are  being 
converted  to  Manuals  and  will  be 
discontinued.  Handbooks,  less  for- 
mal tfian  Manuals,  provide  com- 
pendia ot  information  fujrx»ming 
NSF  programs,  i.e.,  tfiey  do  not 
establish  NSF  policy.  Important 
Notices  are  the  Director's  primary 
means  of  communicating  with  or- 
ganizations receiving  or  eligible  for 
NSF  support.  Important  Notices 
are  Issued  over  the  Director's  sig- 
nature and  convey  information  on 
NSF  policies  and  procedures  or 
other  subjects  determined  to  be  of 
interest  to  the  academk:  commu- 
nity and  to  other  selected  audi- 
ences. 

Index  of  NSF  regulations  promul- 
gated in  the  Code  of  Federal  Reg- 
ulations under  Title  48,  Putjik; 
Contracts  and  Property  Manage- 
ment; and  Title  45,  Putjiic  Welfare. 
A  listing,  by  subject  title,  of  cun-ent 
FourxJation  regulatk)ns  with  a  brief 
description  of  the  content  of  each 

Publications  of  the  National  Science 
Foundation.  An  index  by  topical 
classification,  as  of  April  1986,  of 
current  NSF  publications  issued 
and  available  to  the  put)lk:.  Listing 
include  annual  reports,  specifk: 
program  annour)cements,  and  bro- 
chures, science  resouices  studies 
pamphlets,  special  studies  publi- 
cations, and  NSF  periodkals.  In 
addition  to  Titles,  provides  NSF 
publk^ation  numbers  and  copy 
prk:es.  (NSF  Publk:atk)n  86-18) 
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Washington,  DC  20550.  One  copy 
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Office  of  the  General  Counsel, 
Room  501.  1800  G  St.,  NW., 
Washington,  DC  20550 
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NSF  Gukle  to  Programs.  A  compos- 
ite listing  of  summary  information 
about  NSF  support  programs,  as 
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and  basic  purposes  of  each  activ- 
ity; eligibility  requirements;  closing 
dates  (where  applicable);  and  the 
address  wfiere  more  detailed  in- 
formation or  applrcatrons  may  be 
obtained.  (NSF  PuWk^ation  85-40) 

NSF  Grant  Policy  Manual.  A  com- 
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simplifying  the  various  account- 
ability and  reporting  requirements 
amoung  Federal  granting  agen- 
cies. (NSF  Publication  77-47) 

Handbook  of  PuWrcations,  Periodi- 
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Corp.  Operating  Policy  Manual; 
Oct.  1,  1984,  to  present;  contains 
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price  $5.00 
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Washington,  DC  20402.  Stock  No. 
038-000-81001-4.  Unit  Price 
$13.00 


PutJiishing  Management  Branch,  Of- 
fice of  Personnel  Management, 
Room  B464,  1900  E  St.  NW. 
Washington,  DC  20415-0001. 


PADC.  Freedom  of  Information  Offi- 
cer, Suite  1220  North,  1331  Penn- 
sylvania Avenue,  NW  Washing- 
ton, DC  20004-1703.  Fees 
cfiarged  for  research  and  repro- 
duction of  information  are  based 
upon  ttie  current  Corporation  fee 
scfiedule  for  information  under 
FOI  regulations  (36  CFR  Part  902, 
Subpart  I). 


Disclosure  Officer,  Communications 
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$0.15  per  page;  payable  to  Pen- 
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the  Opinion  Manual 
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For  inspection,  copying,  or  additkxial 
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Disck)sure  Offk:er,  Communications 
and  PdbiK  Affairs  Department. 
202-326-4040  (202-326-4179  for 
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102 


Agency  ind  subagency 
name 


Pension  E  enefrt  Guaranty 
Corporation,  Insurance 
Operations  Department 


Pension 
Corpor^ 
and 


^nefit  Guaranty 
ion,  Participant 
Ennbloyer  Appeals 


Departr  tent 


Veterans 


Administration 


Veterans 


)95 


Administration 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Index  to  Pension  Benefit  Guaranty 
Corp.  OPO  Operations  Manual; 
Part  1  from  Sept.  2,  1974,  to  Oct. 
1,  1984,  and  additional  Parts  as 
adopted;  contains  t>asic  policies 
and  procedures  used  by  Insurance 
Operations  Department  staff  in  ad- 
ministering Title  IV  of  the  Em- 
ployee Retirement  Income  Secu- 
rity Act  (ERISA)  plan  termination 
insurance  program 

Index  to  Pension  Benefit  Guaranty 
Corp.  Appeals  Board  decisions; 
from  Feb.  28,  1980,  to  present; 
contains  closed  appeal  case  deci- 
sion letters  that  are  final  decisions 
of  the  Appeals  Board  made  pursu- 
ant to  PBGC  regulation,  29  CFR 
Part  2606,  Rules  for  Administra- 
tive Review  of  Agency  Decisions 

Board  of  Veterans  Appeals  Index  I- 
01-1,  an  index  to  appellate  deci- 
sions. Annual  indexes  are  avail- 
able from  July  1977  to  the 
present.  This  ir>dex  is  published 
on  microfiche  only 


Veterans  Administration  Publication 
Index,  1-03-1.  All  information  is 
current  as  of  Oct.  31,  1984.  Clas- 
sification subject  and  numeric  list- 
ing of  manuals,  VA  Regulations, 
circulars,  interim  issues,  hand- 
books, bulletins,  pamphlets,  and 
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regulations  and  procedures  of  a 
continuing  nature 
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Disclosure  Officer,  Communications 
and  Public  Affairs  Department, 
Pension  Benefit  Guaranty  Corp., 
Suite  240,  1200  K  St..  NW., 
Washington,  DC  20005.  Charge 
S.  15  per  page,  payable  to  Pension 
Benefit  Guaranty  Corp.  or  contact 
Disclosure  Officer  for  price  of  en- 
tire Operations  Manual 


Disclosure  Officer,  Communications 
and  PuWic  Affairs  Department, 
Pension  Benefit  Guaranty  Corp., 
Suite  240,  1200  K  St.,  NW., 
Washington,  DC  20005.  Charge 
$.15  per  page,  payable  to  Pension 
Benefit  Guaranty  Corp. 


Indexes  from  July  1977  through  De- 
cember 1983  may  be  obtained 
from  the  Chairman,  Board  of  Vet- 
erans Appeals  (01  CI),  810  Ver- 
mont Avenue,  NW.,  Washington, 
DC  20420.  Indexes  since  January 
1984  may  be  purchased  for  S7.00 
per  quarter  or  for  the  annual  cu- 
mulative from:  Promisel  &  Korn, 
Inc.,  4720  Montgomery  Lane, 
Suite  1009,  Bethesda,  Maryland 
20814 

The  public  may  obtain  a  copy  of  the 
index  without  charge  from  the  Vet- 
erans Administration  Forms  and 
Publications  Depot,  6307  Gravel 
Ave.,  Alexandria,  VA  22310, 
ATTN:  Depot  Officer  (036B) 


For  inspection,  copying,  or  additional 
information  contact 


Board  of  Veterans  Appeals,  Room 
824,  Lafayette  Building,  811  Ver- 
mont Avenue,  NW.,  Washington, 
DC  20420,  or  contact  your  nearest 
VA  regional  office 


For  inspection:  VA  Central  Office, 
Editorial  Section,  Room  C-4,  810 
Vermont  Ave.,  NW.,  Washington, 
DC  20420.  Phone:  (202)  '  389- 
3966  -OR-  Administrative  Officer 
at  nearest  VA  facility.  Check  your 
local  Telephone  Directory  under 
United  States  Government,  Veter- 
ans Administration,  or  ask  your  Di- 
rectory Assistance  Operator  for 
the  number  in  your  area. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  929 
[FV94-829-3FR] 

Cranberries  Grown  in  States  of 
Massachusetts,  Rhode  Island, 
Connecticut,  New  Jersey,  Wisconsin, 
Michigan,  Minnesota,  Oregon, 
Washington,  and  Long  Island  in  the 
State  of  New  York;  Establishment  of 
Late  Payment  Charges  and  Increase  in 
Interest  Charges  on  Delinquent 
Assessments 

AXjENCY:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

SUMMARY:  This  final  rule  increases  the 
interest  charge  from  1  percent  to  1 V2 
percent  per  month  and  adds  a  late 
payment  charge  of  5  percent  on 
delinquent  assessments  owed  by 
handlers  under  Marketing  Order  No. 
929  covering  cranberries  grown  in  ten 
states.  This  rule  contributes  to  the 
efficient  operation  of  the  program  by 
ensuring  that  adequate  fujids  are 
available  to  cover  budgeted  expenses 
incurred  under  the  marketing  order. 
EFFECTIVE  DATE:  This  final  rule  becomes 
effective  February  2,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Hessel  or  Patricia  Petrella, 
Marketing  Specialists,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  Room  2522-S,  P.O.  Box  96456, 
Washington,  D.C.  20090-6456: 
telephone:  (202)  720-5127. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Order  No.  929  [7  CFR 
Part  929],  as  amended,  regulating  the 
handling  of  cranberries  grown  in  ten 
states,  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 


of  1937.  as  amended  [7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  efl^ect.  This  final  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulator}'  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  30  handlers 
of  cranberries  who  are  subject  to 
regulation  under  the  order  and 
approximately  1,050  producers  of 
cranberries  in  the  regulated  area.  Small 
agricultural  service  firms  have  been 
defined  by  the  Small  Business 


Administration  [13  CFR  121.601]  as 
those  having  annual  receipts  of  less  than 
$5,000,000,  and  small  agricuUural 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  $500,000. 
The  majority  of  handlers  and  producers 
of  cranberries  may  be  classified  as  small 
entities. 

The  Cranberry  Marketing  Committee 
(committee),  the  agency  responsible  for 
local  administration  of  the  order,  met  on 
August  23,  1994,  and  unanimously 
recommended  modifying  the 
administrative  rules  in  effect  under  the 
order  concerning  delinquent  handler 
assessments.  The  modification  increases 
the  interest  charge  from  1  percent  to  V/2 
percent  per  month  and  adds  a  late 
payment  charge  of  5  percent  on 
dehnquent  handler  assessments. 

Under  section  929.41  of  the  order, 
each  person  who  first  handles 
cranberries  is  required  to  pay  a  pro-rata 
share  of  the  cost  of  administering  the 
program.  This  cost  is  in  the  form  of  a 
uniform  assessment  rate  applied  to  each 
handler's  acquisitions. 

Section  929.41  also  provides  that  if  a 
handler  does  not  pay  an  assessment 
within  the  time  prescribed  by  the 
committee,  the  assessment  may  be 
subject  to  an  interest  or  late  payment 
charge,  or  both. 

Section  929.152  of  the  rules  and 
regulations  in  effect  under  the  order 
specifies  that  delinquent  assessments  be 
subject  to  an  interest  charge  of  1  percent 
per  month  on  any  unpaid  assessment 
balance  beginning  30  days  from  the  due 
date  prescribed  by  the  committee.  The 
committee  currently  schedules  two 
assessment  payments  during  the  crop 
year  which  begins  on  September  1. 
Assessments  equal  to  100  petceni  of  the 
prior  crop  year's  assessment  obligation 
are  due  on  October  1.  If  a  handler's 
October  1  payment  is  not  sufficient  to 
meet  the  current  crop  year's  assessment 
obligation  then  a  second  pa>Tnent, 
making  up  the  difference,  is  required  bv 
April  1.  If  the  October  1  payment 
exceeds  the  current  crop  year's 
assessment  obligation  then  the 
committee  refunds  the  difference  on  or 
before  April  15. 

Assessments  are  the  main  source  of 
funds  to  pay  committee  expenses.  The 
failure  of  handlers  to  pay  assessment 
obligations  promptly  results  in  added 
expense  and  operational  problems  for 
the  committee.  The  committee  has 
frequently  encountered  difficult)  in 
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List  of  Subjtcts  in  7  CFR  Part  929 

tlranberi  ios,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  929  is  amended  as 
follows: 

1.  The  authority  citation  for  7  CFR 
Fart  929  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

PART  929— CRANBERRIES  GROWN  IN 
STATES  OF  MASSACHUSETTS, 
RHODE  ISLAND,  CONNECTICUT,  NEW 
JERSEY,  WISCONSIN,  MICHIGAN, 
MINNESOTA,  OREGON, 
WASHINGTON,  AND  LONG  ISLAND  IN 
THE  STATE  OF  NEW  YORK 

2.  Section  929.152.  is  revised  to  read 
as  follows: 

§  929.152    Delinquent  assessments. 

There  shall  be  a  late  payment  charge 
of  five  percent  and  an  interest  charge  of 
1  '/■.;  percent  per  month  applied  to  any 
assessment  not  received  at  the 
committee's  office  before  the  end  of  the 
month  in  which  such  assessment  was 
first  invoiced  to  the  handler:  Provided. 
That  if  an  assessment  is  first  invoi<:ed 
later  than  the  15th  of  the  month,  no  late 
payment  or  interest  charge  shall  be 
levied  if  such  assessment  is  received  at 
the  committee  office  by  the  end  of  the 
following  month  in  which  the 
assessment  was  first  invoiced  to  the 
handler.  • 

DamA:  DtcemlHjr  27,  1994 
Shamn  Bomer  Lauritsen. 
Depuly  Diirctcr.  Fruit  am]  tV^'f  /«/)/«•  Divisimi. 
!FR  l)o<    94-12287  Filed  12-30-94;  HAt,  nmj 
BILLING  CODE  341(M>2-P 
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7  CFR  Part  966 

[Docket  No.  Fy/94-966-2FIR] 

Tomatoes  Grown  in  Florida;  Expenses 
and  Assessment  Rate 

AGENCY:  Agricidtural  Marketing  .Service. 

I 'SUA. 

ACTION:  Final  rule. 

SUMMARY:  The  EH-partment  of 
.Agriculture  (Department)  is  adopting  as 
a  final  rule.  witht)ut  change,  the 
provisions  of  an  inttirirn  final  rule  that 
authorized  expenses  and  established  an 
assessment  rate  that  will  generate  funds 
to  pay  those  expenses.  .Authorization  of 
this  budget  enables  the  Florida  Tomato 
Corimiittee  (C^ommiftee)  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program  are 
derived  frotn  assessments  on  handlers. 


EFFECTIVE  DATE:  August  1,  1994,  through 
July  31,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark.  Marketing  Order 
Administration  Branch,  Fniit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456,  room  2523-S,  Washington.     . 
DC  20090-6456.  telephone  202-720- 
9918,  or  Aleck  J.  Jonas.  Southeast 
Marketing  Field  Office.  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  227tx  Winter  Haven,  FL  33883- 
2276.  telephone  813-299-4770. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  125  and  Order  No.  966,  both  as 
amended  (7  CFR  part  966),  regulating 
the  handling  ofiomatoes  grown  in 
Florida.  The  marketing  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  Act. 

The  Department  of  Agricuhurc  is 
issuing  this  rule  in  conformance  with 
Execiitive  Order  12866. 

This  rule  has  been  reviewed  under 
Kxecutive  order  12778.  Civil  Justice 
Reft)rm.  Under  the  provisions  of  the 
marketing  order  now  in  effect.  Florida 
•  tomatoes  are  subject  to  assessments.  It  is 
intended  that  the  assessment  rate  as 
issued  herein  will  be  applicable  to  all 
assessable  tomatoes  handled  during  tlie 
1994-95  fiscal  periqd.  which  began 
August  1,  1994.  and  ends  July  31,  1995. 
This  final  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  .Secretary  a  petition  sl.ifing  that 
the  order,  any  provision  of  the  order,  or 
anv  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  .Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretar>'s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
tlate  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Ser\  ice  (AMS)  has 


considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
orientation  and  compatibihty. 

There  are  approximately  250 
producers  of  Florida  tomatoes  under 
this  marketing  order,  and  approximately 
50  handlers.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  armual  receipts  are  less 
than  $5,000,000.  The  majority  of  Florida 
tomato  producers  and  handlers  may  be 
classified  as  small  entities. 

The  budget  of  expenses  for  the  1994- 
95  fiscal  jjeriod  was  prepared  by  the 
Florida  Tomato  Committee,  the  agency 
responsible  for  local  administration  of 
the  marketing  order,  and  submitted  to 
the  Department  for  approval.  The 
members  of  the  Committee  are 
producers  of  Florida  tomatoes.  They  are 
familiar  with  the  Committee's  needs  and 
with  the  costs  of  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Florida  tomatoes.  Because 
that  rate  will  be  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  that  will  provide  sufficient  income 
to  pay  the  Committee's  expenses. 

"The  Committee  met  September  8. 
1994,  and  unanimously  recommended  a 
1994-95  budget  of  $2,215,000.  $467,000 
less  than  the  previous  year.  Budget 
items  for  1994-95  which  have  increased 
compared  to  those  budgeted  for  1993-94 
(in  parentheses)  are:  Office  salaries. 
$297,300  ($276,000);  depreciation, 
$18,200  ($16,200);  communicaUons, 
$12,000  ($10,000);  employee's 
retirement  program,  $46,600  ($37,300); 
insurance  and  bonds,  $7,000  ($5,000); 
office  rent,  $24,700  ($22,600);  social 
security  tax.  $20,000  ($19,000);  supplies 
and  printing,  $7,500  ($6,500);  and  audit, 
$2,500  ($2,300);  Items  which  have 
decreased  compared  to  those  budgeted 


for  1993-94  (in  parentheses)  are: 
Research  expense.  $192,100  ($200,000); 
and  education  and  promotion  expense, 
$1,500,000  ($2,000,000).  All  other  items 
are  budgeted  at  last  year's  amounts. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.04  per  25-pound  container,  the  same 
as  last  year.  This  rate,  when  applied  to 
anticipated  shipments  of  55.000,000  25- 
pound  containers,  will  yield  $2,200,000 
in  assessment  income.  "This,  along  with 
$15,000  in  interest  and  other  income, 
will  be  adequate  to  cover  budgeted 
expenses. 

An  interim  final  rule  was  published 
in  the  Federal  Register  on  November  3, 
1994  (59  FR  55020).  That  interim  final 
rule  added  §  966.232  to  authorize 
expenses  and  establish  an  assessment 
rate  for  the  Conunittee.  That  rule 
provided  that  interested  persons  could 
file  comments  through  December  5, 
1994.  No  comments  were  received. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
pohcy  of  the  Act. 

It  is  further  fotind  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  Committee 
needs  to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1994-95  fiscal 
period  began  on  August  1,  1994.  The 
marketing  order  requires  that  the  rate  of 
assessment  for  the  fiscal  period  apply  to 
all  assessable  tomatoes  handled  during 
the  fiscal  period.  In  addition,  handlers 
are  aware  of  this  action  which  was 
unanimously  recommended  by  the 
Committee  at  a  public  meeting  and 
published  in  the  Federal  Register  as  an 
interim  final  rule. 

List  of  Subjects  in  7  CFR  Part  966 

Marketing  agreements.  Reporting  and 
recordkeeping  requirements,  Tomatoes. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  966  is  amended  as 
follows: 


PART  966— TOMATOES  GROWN  IN 
FLORIDA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  966  which  was 
published  at  59  FR  55020  on  November 
3,  1994.  is  adopted  as  a  final  rule 
without  change. 

Dated:  December  27. 1994. 
Sharon  Bomer  Lauritsen, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
(PR  Doc.  94-32288  Filed  12-30-94;  8:45  am) 

BH.UNG  COOC  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  94-NM-227-AD;  Amendment 
39-8114;  AD  95-01-03] 

Airworthiness  Directives;  Dassault 
Aviation  Model  Mystere-Falcon  50 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Dassault  Aviation 
Model  Mystere-Falcon  50  series 
airplanes.  This  action  requires 
measurement  of  the  clearance  between 
the  electrical  bundles  in  the  left-hand 
cabinet  of  the  electrical  panel  and  the 
counterbalancing  actuator  of  the 
passenger  door,  and  rerouting  and 
clamping  the  wire  bundles,  if  necessary. 
This  amendment  is  prompted  by  a 
report  of  damageof  the  wire  bundles 
between  the  actuator  of  the  passenger 
door  and  the  left-hand  cabinet  of  the 
electrical  panel.  The  actions  specified  in 
this  AD  are  intended  to  prevent  an 
electrical  fire  due  to  damage  of  the 
electrical  wire  bundles. 
DATES:  Effective  on  January  18.  1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  18. 
1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  6.  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  94-NM- 
227-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
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information  referenced  in 
le  obtained  from  Falcon  Jet 
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determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 

States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
tvpe  design  registered  in  the  United 
States,  tliis  \D  is  being  issued  to 
prevent  an  electrical  fire  due  to  damage 
of  the  electrical  wire  bundles.  This  AD 
requires  measurement  of  the  clearance 
between  the  electrical  bundles  in  the 
left-hand  cabinet  and  the 
counterbalancing  actuator  of  the 
passenger  door,  and  rerouting  and 
clamping  of  the  wire  bundles,  if 
necessary.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
alert  service  bulletin  described 
previously. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD.  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  rule  to  clarify  this 
requirement. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Cx>mments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  tliat  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  em  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  bo 
amended  in  light  of  the  comments 


received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
'  and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-227-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  EXDT  Regulator)^ 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  D(x:ket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39}  as  follows: 

PART  39— AIRWORTHINESS    . 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  L'.S.C.  App.  l.'554(.-i).  1421 
and  1423;  49  L'.S.C.  106(g);  and  14  CFR 
11  89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-01-03  Dassault  Aviation:  Amendment 
39-9114.  Docket  94-NM-227-.\D. 
Applicability:  .Model  .Mystere-Falcon  50 
series  airplanes  having  serial  numbers  2 
through  232  inclusive,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applirabilify 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  difTereni 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airpUne  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  electrical  fire  due  to  damage 
of  the  electrical  wire  bundles,  accomplish  the 
following: 

(a)  VVi'hin  20  days  after  the  effective  date 
of  this  AD,  measure  the  clearance  between 
the  electrical  bundles  in  the  left-hand  cabinet 
and  the  counterbalancing  actuator  of  the 
passenger  door,  in  accordance  with  Dassault 
Aviation  Alert  Service  Bulletin  F50-A243 
(F50-A39-1),  Revision  1.  dated  November 
10.  1994. 

(1)  If  the  clearances  are  within  the  limife 
specified  in  the  alert  service  bulletin,  no 
further  action  is  required  by  this  AD. 

(2)  If  the  clearances  are  outside  the  limits 
specified  in  the  alert  service  bulletin,  prior  to 
further  flight,  reroute  and  clamp  the  wire 
bundles  in  accordance  with  the  alert  service 
bulletin.  # 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-1 13.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 


Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-1 13. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113, 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  measuring,  rerouting,  and  clamping 
shall  be  done  in  accordance  with  Dassault 
Aviation  Alert  Service  Bulletin  F50-A243 
(F50-A39-1),  Revision  1,  dated  November 
10.  1994.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  L'.S.C.  .S52(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Falcon  Jet  Corporation,  P.O.  Box  967. 
Little  Rock.  Arkansas  72203-0967  Copies 
may  be  inspected  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NAV..  suite  700.  Washington.  DC. 

(e)  This  amendment  becomes  efft^i  live  on 
January  18,  1995. 

Issued  in  Renton,  Washington,  on 
December  22,  1994. 
Darrell  M.  Pederson, 

Acting  Mannger.  Transport  Airplane 
Directorate,  Aircraft  Certification  Senice. 
jFR  Doc.  94-32036  Filed  12-30-94;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  200 
[Release  No.  34-35151] 

Delegation  of  Authority 

AGENCY:  Securities  and  Exchange 

Comnission. 

ACTION:  Final  rule. 

SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commission")  is 
amending  Rule  30-3  of  the  Rules  of 
Practice  and  Investigations  to  delegate 
to  the  Director  of  the  Division  of  Market 
Regulation  ("Division")  certain 
functions  relating  to  proposed  bylaw 
and  rule  changes  filed  by  the  Securities 
Investor  Protection  Corporation 
("SIPC"),  This  amendment  is  intended 
to  conserve  the  Commission's  resources 
and  to  relieve  the  Commission  of  the 
burden  of  considering  routine  matters 
relating  to  SlPC's  operation. 
EFFECTIVE  DATE:  January  3   1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  A.  Macchiaroli,  202/942-0132. 
Harry  Melamed.  202/942-0134.  or 
Elizabeth  K,  King,  202/942-0140, 


SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Sections  3(e)(1)  and  3(e)(2)  of  the 
Securities  Investor  Protection  Act  of     - 
1970  ("SIPA")  require  SIPC  to  file 
proposed  bylaw  and  rule  amendments 
with  the  Commission,  and  require, 
among  other  things,  the  Commission  to 
publish  proposed  rule  amendments  and 
certain  proposed  bylaw  amendments. 
Because  most  proposed  bylaw 
amendments  are  routine  and  do  not 
merit  the  Commissions's  attention,  and 
because  publication  of  proptjsed  rule 
changes,  along  with  certain  proposed 
bylaw  changes,  is  statutorily  required, 
the  Commission  is  delegating  certain  of 
the  functions  relating  to  the  proposed 
bylaw  and  rule  change  filings  to  the 
Director  of  the  Division. 

II.  Requirement  Under  SIPA  Regarding 
Bylaw  and  Rule  Changes  Proposed  by 
SIPC 

Section  3(p)(1)  of  SIPA  requires  SlI'C 
to  file  any  proposed  bylaw  change  with 
the  Commission.  Such  a  proposed 
bylaw  amendment  becomes  effective 
thirty  days  after  the  date  it  is  filed.' 
unless  the  Commission-either  notifies 
SIPC  that  it  disapproves  the  proposed 
bylaw  change  as  being  conlrar\'  to  the 
public  interest  or  to  the  purposes  of 
SIPA,  or  that  it  has  found  that  the 
proposed  bylaw  change  involves  matli^rs 
of  significant  public  interest.  The 
Commission  also  has  the  authority  to 
designate  an  effective  date  earlier  than 
30  days  after  filing.  In  those  instances  in 
which  the  Commission  notifies  SIPC 
that  the  proposed  bylaw  amendment 
involves  matters  of  significant  public 
interest,  the  Commission  mav,  in 
accordance  with  the  procedures  set 
forth  in  section  ?'.?)(2)  of  SIPA,  publish 
notice  of  the  proposed  bylaw 
amendment  and  provide  opportunity  for 
public  comment.  After  public  comment, 
the  proposed  bylaw  change  becomes 
effective  only  after  it  is  approved  by  the 
Commission,  or  otherwise  is  permitted 
to  become  effective  under  section  3(e)(2 
of  SIPA. 

SIPC.  under  section  3(e)(2)  of  SIPA, 
also  must  file  proposed  rule 
amendments  with  the  Commission.  The 
Commission  is  required  to  publish 
notices  of  proposed  rule  amendments 
and  provide  an  opportunity  for  the 
public  to  comment.  The  proposed  rule 
change  may  not  take  effect  unless  it  is 
approved  by  the  Commission,  or 
otherwise  is  permitted  to  become 
effective  under  section  3(e)(2)  of  SIPA. 
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III.  Delegation  of  Authority  to  the 
Director  of  the  Division  of  Market 
Regulrition 

In  the  abse  ice  of  a  delegation  of 
authority,  thi  >  Commission  is  required  to 
consider  eac!  i  bylaw  and  rule  change 
proposed  by  5IPC.  In  order  to  relieve  the 
Commission  from  the  burden  of 
■  considering  i  outine  matters  regarding 
the  operatior  of  SIPC.  the  Commission 
is  delegating  certain  of  its  authority 
under  sections  3(e)(1)  and  (3)(e)(2)  of 
SIPA  to  the  Director  of  the  Division. 

Specifical!  y,  the  Commission  is 
delegating  it  i  authority  under  section 
3(e)(1)  to  the  Director  of  the  Division  to 
make  a  determination,  and  to  notify 
SIPC  of  this  ( letermination.  as  to 
whether  a  pr  oposed  bylaw  change  (i) 
should  not  b?  disapproved  and. 
therefore,  be  ;ome  effective  30  days  after 
fding  or  (ii)   nvolves  matters  of  such 
significant  p  iblic  interest  that  public 
comment  sh  )uld  be  obtained.  In 
addition,  the  Commission  is  delegating 
authority  to  he  Director  of  the  Division 
to  accelerate  the  effective  date  of  a 
bylaw  chang  e.  Finally,  the  Commission 
is  delegating  its  authority  to  publish  for 
comment,  ir  accordance  with  section 
3(e)(2)  of  SII  A,  those  proposed  bylaw 
changes  det(  rmined  to  be  matters  of 
significant  p  ublic  interest,  as  well  as  all 
proposed  ru  e  changes.  The 
Commission,  however,  will  retain  its 
authority  to  approve  proposed  bylaw 
and  rule  am  mdments  after  the  comment 
period  is  coi  npleted. 

Accordinj  ly,  the  Commission  is 
amending  R  ile  30-3  of  the  Rules  of 
Practice  anc  Investigations  ("Rule  30- 
3").'  Notwit  islanding  these  delegations 
of  autliority  the  Division  will  bring  any 
significant  p  roposed  bylaw  or  rule 
amendment  i  to  the  Commission's 
attention  foi  its  consideration. 

The  Corm  lission  finds,  in  accordance 
withsectior  553(b)(A)  of  the 
Administral  ive  Procedures  Act,-  that 
these  amen(  ments  relate  solely  to 
agency  orga  lization  and  procedure,  and 
do  not  relati  i  to  a  substantive  rule. 
Accordingl] .  notice  and  opportunity  for 
public  comi  nent  are  unnecessary,  and 
publication  of  the  amendment  30  days 
before  its  ef  ective  date  also  is 
unnecessar  . 

TV.  Statutoi  y  Basis  and  Text  of 
Amendmen  ts 

List  of  Subj  !cts  inl7  CFR  Part  200 


St  rat 


Ad  mini 
procedure, 
(Govemmeit 


'17  CFR  20(  .30-3. 
2  15  II.S.C  §  553(bMAJ. 


JMI 


ive  practice  and 
\uthority  delegations 
agencies).  Organizations 


and  functions  (Government 
organizations). 

In  accordance  with  the  foregoing. 
Title  17.  Chapter  II  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  20fr-ORGANIZATION; 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  REQUESTS 

Subpart  A— Organization  and  Program 
Management 

1.  The  authority  citation  for  Part  200. 
Subpart  A  continues,  in  part,  to  read  as 
follows: 

Authority:  15  U.S.C.  77s.  78d-l.  78d-2. 
78w,  78//(d),  79t.  77SSS.  80a-37.  80b-n, 
unless  otherwise  noted. 

•  •         •         •         * 

2.  Section  200.30-3  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§  200.30-3    Delegation  of  authority  to 
director  of  division  of  market  regulation. 

•  *         *         •         * 

(0  With  respect  to  the  Securities 
Investor  Protection  Act  of  1970.  as 
amended.  15  U.S.C.  78aaa.  et  seq. 
("SIPA"): 

(1)  Pursuant  to  Section  3(a)(2)(B)  of 

SIPA.  to: 

(i)  Extend  for  a  period  not  exceeding 
90  days  from  the  date  of  thfe  filing  of  the 
determination  by  the  Securities  Investor 
Protection  Corporation  ("SIPC")  that  a 
registered  broker-dealer  is  not  a  SIPC 
member  because  it  conducts  its 
principal  business  outside  the  United 
States  and  its  territories  and 
possessions,  the  period  during  which 
the  Commission  must  affirm,  reverse  or 
amend  any  determination  by  SIPC;  and 

(ii)  Affirm  such  determination  filed  by 
SIPC. 

(2)  Pursuant  to  Section  (3)(e)(l)  of 
SIPA,  to: 

(i)  Determine  whether  proposed 
bylaw  changes  filed  by  SIPC  should  not 
be  disapproved  or  whether  the  proposed 
bylaw  change  is  a  matter  of  such 
significant  public  interest  that  public 
comment  should  be  obtained,  in  which 
case  the  Division  will  notify  SIPC  of 
such  finding  and  publish  notice  of  the 
proposed  bylaw  change  in  accordance 
with  Section  3(e)(2)  of  SIPA;  and 

(ii)  Accelerate  the  effective  date  of 
proposed  bylaw  changes  filed  by  SIPC. 

(3)  Pursuant  to  Section  (3)(e)('2)  of 
SIPA,  to  publish  notice  of  proposed  rule 
changes  fded  by  SIPC. 

By  the  Commission. 

Dated:  December  27. 1994. 
Margaret  H.  McFarland. 
Deputy  Sucretary: 

|FR  Doc.  94-32250  Filed  12-30-94;  8:45  ami 
BILLING  CODE  8010-OI-M 


INTERNATIONAL  TRADE 
COMMISSION 

19  CFR  Part  206 

Implementing  Rules  tor  the  Uruguay 
Round  Agreements  Act 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Interim  rules  with  request  for 

comment. 


SUMMARY:  The  Commission  is  amending 
its  Rules  of  Practice  and  Procedure  to 
conform  with  amendments  made  to 
sections  201-204  of  the  Trade  Act  of 
1974  by  the  Uruguay  Round  Agreements 
Act.  The  amendments,  among  other 
things,  conform  U.S.  law  with  the 
Uruguay  Round  Agreement  on 
Safeguards  and  provide  for  limited 
disclosure  of  confidential  business 
information  under  administrative 
protective  order. 

DATES:  The  interim  amendment  to 
section  206.17  is  effective  January  3. 
1995.  All  other  amendments  are 
effective  on  January  1. 1995.  the  date  on 
which  the  World  Trade  Organization 
(WTO)  Agreement  enters  into  force  with 
respect  to  the  United  States,  unless  the 
United  States  Trade  Representative 
announces  prior  to  that  date  that  the 
WTO  Agreement  will  not  enter  into 
force  on  that  date".  Should  the  effective 
date  of  such  other  amendments  not  be 
January  1.  1995.  the  Commission  will 
publish  notice  to  such  effect  in  the 
Federal  Register. 

To  be  assured  of  consideration, 
written  comments  must  be  received  not 
later  than  April  3.  1995. 
ADDRESSES:  A  signed  original  and  14 
copies  of  each  set  of  comments,  along 
with  a  cover  letter  addressed  to  Donna 
R.  Koehnke,  Secretary,  should  be  sent  to 
the  Commission,  SOo'E  Street  SW..  room 
112,  Washington.  D.C.  20436. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Gearhart,  Office  of  General 
Counsel,  U.S.  International  Tradu 
Commission  [202-205-3091!.  He.tring 
impaired  individuals  are  advis'  ci  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Uruguay  Round  Agreement  on 
Safeguards  sets  out  specific  conditions 
and  rules  for  taking  safeguard  actions 
under  the  GATT  1947  safeguards 
provision,  article  XIX.  Article  XIX 
permits  a  country  to  impose  import 
restrictions  when  increased  imports  are 
found lo  cause  or  threaten  to  cause 


.serious  injur}'  to  a  domestic  industry, 
but  otherwise  provides  few  rules  with 
respect  to  the  circumstances  under 
which  such  restrictions  may  be  imposed 
.ind  for  how  long.  The  new  Agreement 
on  Safeguards  provides  additional 
guidance  on  how  and  when  safeguard 
measures  may  be  applied.  Among  other 
things,  it  requires  that  contracting 
parties  follow  procedures  to  ensure 
transparency  (including  a  public 
investigation  and  published  report); 
limits  measures  to  an  8-year  maximum 
duration;  requires  progressive 
liberalization  of  safeguard  measures; 
and  providRs  for  expedited  procedures 
that  may  be  applied  in  "critical 
circumstances."  including  special 
provisions  for  proceedings  concerning 
imports  of  perishable  products.  It  also 
provides  that  for  the  first  3  years  of  any 
safeguard  measure  put  in  place  to 
counter  an  absolute  increase  in  imports, 
the  exporting  countries  may  not  impose 
trade  retaliation. 

Sections  201-204  of  the  Trade  Act  of 
1974  (Trade  Act)  implement  article  XIX 
in  the  United  States.  U.S.  law  was 
already  largely  consistent  with  the 
Agreement  on  Safeguards,  and  therefore 
only  minor  statutory  changes  were 
necessar>'  to  bring  LJ.S.  law  into 
conformity  with  the  Agreement.  U.S. 
law  and  practice,  in  fact,  ser\'ed  as  a 
model  for  the  drafters  of  the  Agreement. 

Subtitle  A  of  title  111  of  the  Uruguay 
Round  Agreements  Act  (URAA)  amends 
sections  201-204  of  the  Trade  Act  to 
bring  them  into  conformity  with  the 
Agreement  on  Safeguards.  Section  301 
of  the  URA.^  implements  provisions  of 
the  Agreement  that  relate  to   * 
investigations  and  determinations  by 
the  United  States  International  Trade 
Commission  (Commission)  under 
section  202  of  the  Trade  Act.  Section 
301  also  amends  section  202  to  require 
the  Commission  to  promulgate 
regulations  to  provide  for  limited 
disclosure  of  confidential  business 
information  under  an  administrative 
protective  order  in  the  course  of 
investigations  under  section  202  of  the 
Trade  Act.  Section  302  of  the  URAA 
implements  provisions  of  the 
Agreement  that  relate  to  (1)  actions  by 
the  President  under  section  203  of  the 
Trade  Act  after  he  receives  an 
affirmative  Commission  determination; 
and  (2)  Commission  monitoring  reports 
and  investigations  and  determinations 
under  section  204  of  the  Trade  Act 
concerning  extension  of  rebef. 

The  amendments  to  these  rules  bring 
Commission  procedures  into  conformity 
with  the  amendments  to  sections  202 
and  204  of  the  Trade  Act.  The 
amendments  to  the  rules — 


(1)  provide  for  the  submission  by 
parties  of  nonconfidential  summaries  of 
confidential  business  information  and 
state  the  circumstances  under  which  the 
Commission  may  disregard  the 
submission  if  such  summarj'  is  not 
provided; 

(2)  require  petitioners  to  include 
within  their  petition  information  with 
regard  to  productivity; 

(3)  incorporate  the'new  limitations  in 
section  202(h)  of  the  Trade  Act 
concerning  investigations  with  respect 
to  articles  the  subject  of  a  prior  relief 
action  or  articles  subject  lo  the  Textiles 
Agreement; 

(4)  provide  for  limited  disi  losure  of 
confidential  business  information  under 
administrative  protective  order; 

(5)  revise  the  time  for  making 
determinations  and  reports  when 
critical  circumstances  are  alleged; 

(6)  adjust  the  time  for  Commission 
monitoring  reports;  and  (7)  provide 
procedures  for  investigations  and 
determinations  concerning  extension  of 
relief  actions. 

Implementation  of  Interim  Rules 

.Section  335  of  the  Tariff  A' t  of  1930 
(19  U.S.C.  §  1335)  authorizes  the 
Commission  to  adopt  such  reasonable 
procedures  and  rules  and  regulations  as 
it  deems  necessary  to  carry  out  its 
functions  and  duties.  Additionally, 
section  103(a)  of  the  URAA  specifies 
that  appropriate  officers  of  the  United 
States  Government  may  issue  such 
regulations  as  may  be  necessary  to 
ensure  that  any  provision  of  that  act,  or 
amendment  made  by  the  act.  is 
appropriately  implemented  on  the 
effective  date  of  that  act.  and  section 
103(b)  of  the  URAA  directs  that  any 
interim  regulations  necessar}'  or. 
appropriate  to  carry  out  any  .if  tion 
proposed  in  the  Statement  >)f 
Administrative  Action  approved  under 
section  101(a)  of  the  UR.^A  lu 
implement  an  agreement  described  in 
section  101(d)(7),  (12),  or  (13)  of  the 
URAA  be  issued  not  later  than  1  year 
after  the  date  on  which  the  agreement 
enteres  into  force  with  respect  to  the 
United  States.  Section  301  fb)  direcis  the 
Commission  to  promulgate  regulations 
providing  for  the  limited  disclosure  of 
confidential  business  information  under 
administrative  protective  order  in 
investigations  under  section  202  of  the 
Trade  Act,  and  the  Statement  of 
Administrative  Action  directs  that  the 
Commission  promulgate  interim 
regulations  providing  for  such 
disclosure  as  soon  as  practicable. 

Commission  rules  to  implement  new 
legislation  ordinarily  are  promulgated  in 
accordance  with  the  rulemaking 
provisions  of  section  553  of  the 


Administrative  Procedure  Act  (APA)  (5 
U  S.C.  §551  et  spq.).  which  entails  the 
following  steps:  (1)  publication  of  a 
notice  of  proposed  rulemaking;  (2) 
solicitation  of  public  comment  on  tht; 
proposed  rules;  (3)  Commission  review 
of  such  comments  prior  to  developing 
final  rules;  and  (4)  publication  of  the 
final  rules  thirty  days  prior  to  their 
f'ffoctive  date.  See  5  U.S.C.  §  553.  Th;.t 
procedure  could  not  be  utilized  in  this 
instance  because  the  new  legislation 
was  enacted  on  December  8.  1994.  uml 
became  effective,  with  respect  to  thi; 
amendment  to  section  202  of  the  Tntde 
Act  providing  for  limited  disclosure  of 
confidential  business  information  under 
administrative  protective  or<ler,  on  the 
date  of  enactment,  and  in  other  respects 
was  expected  to  bee  oine  effective  on 
January  1,  1995.  Consequently,  itvvas 
not  possible  to  complete  the  section  553 
rulemaking  procedure  prior  to  the 
effective  date  of  the  new  legislation. 

The  Commission  thus  bus  determim-d 
to  adopt  interim  nilesth.it  will  go  into 
effect  when  the  provisions  of  the  UR/\A 
amending  sections  201-204  of  the  Trade 
Act  become  effective.  These  rules  will 
remain  in  effect  until  the  Conimission 
can  adopt  final  rules  promulgated  in 
accordance  with  the  usual  notice  and 
advance  publication  procedure  for 
issuing  such  rules,  taking  into  account 
any  comments  received  in  responsi>  lo 
this  notice. 

The  Commission's  .luthority  to  adopt 
interim  rules  without  following  all  steps 
listed  in  section  553  of  the  APA  is 
derived  from  three  sources:  (1)  section 
335  of  the  Act  (19  U.S.C.  §1335);  (2) 
sections  103  and  301(b)  of  the  URAA. 
and  the  Statemeht  of  .Administrative 
Action  approved  by  the  URA.\;  ajid  (3) 
provisions  of  section  553  of  the  APA 
which  allow  an  agency  to  dispense  with 
various  steps  in  the  prescribed 
rulemaking  procedure  under  certain 
circumstances.  Because  these  interim 
rules  comprehensively  implement  the 
rules  changes  required  by  the  URAA.  no 
additional  notice  of  proposed 
rulemaking  is  necessary  or 
contemplated  at  this  time.  However,  as 
stated  above,  the  public  is  invited  to 
submit  wTitten  comments  to  the 
Commission  for  the  Commission's 
consideration  in  preparing  final  rules. 
To  be  assured  of  consideration,  such 
comments  should  be  received  by  the 
Commission  not  later  than  90  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

The  Commission  has  determined  that 
the  need  for  interim  rules  is  dear  in  this 
instance.  The  Commission  notes  that  the 
new  legislation  alters  practice  and 
procedure  in  proceedings  under 
sections  201-204  of  the  Tntde  Act,  ami 
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advance  publication  impossible  and 
constitutes  "good  cause"  for  the 
Commission  not  to  comply  with  that 
requirement. 

The  Commission  recognizes  that 
interim  regulations  should  not  respond 
to  anything  more  than  the  exigencies 
created  by  the  new  legislation.  Having 
been  promulgated  in  response  to 
exigencies  created  by  the  new 
legislation,  each  interim  rule 
accordingly  comes  under  one  or  more  of 
the  following  categories: 

(1)  revision  of  a  pre-existing  rule  that 
conflicted  with  the  new  legislation; 

(2)  a  technical  amendment  to  make  a 
pre-existing  rule  conform  to  the 
language'  of  the  new  legislation; 

(3)  rewording  of  a  pre-existing  rule  to 
avoid  confusion  about  how  the  nile  is 
to  be  apphed  in  light  of  the  new 
legislation;  or 

(4)  a  new  rule  covering  a  matter 
provided  for  in  the  new  legislation  but 
not  covered  by  a  pre-existing  rule. 

Because  the  interim  regulations 
merely  respond  to  exigencies  created  by 
the  new  legislation,  the  Commission  has 
further  determined  that  they  do  not 
meet  the  criteria  described  in  section 
3(0  of  Executive  Order  (EO)  12866  (58 
FR  51735.  Oct.  4.  1993)  and  do  not 
constitute  a  significant  regulatory  action 
for  purposes  of  the  EO. 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  §601  note),  the 
Commission  hereby  certifies  pursuant  to 
5  U.S.C.  §  605(b)  that  the  rules  set  forth 
in  this  notice  are  not  likely  to  have  a 
significant  impact  on  a  substantial 
number  of  small  business  entities.  In 
any  event,  the  Regulatory  Flexibility  Act 
is  inapplicable  to  this  rulemaking 
because  it  is  not  one  in  which  a  notice 
of  proposed  rulemaking  is  required 
under  5  use.  §  553(b). 

Explanation  of  Proposed  Amendments 

Section  206.2.  which  provides  for  the 
identification  of  type  of  petition  or 
request,  is  amended  to  include  a 
reference  to  petitions  for  extension  of 
relief  actions  filed  under  section  204(c) 
of  the  Trade  Act  and  Subpart  F  of  Part 
206  of  the  Commission's  rules.  Section 
302(d>-Gf  the  URAA  amends  section  204 
to  provide  for  the  filing  of  such 
petitions. 

Section  206.3.  concerning  institution 
of  investigations,  publication  of  notice, 
and  availability  of  petitions  for  public 
inspection,  is  revised  to  add 
subheadings  and  to  indicate  that  there 
are  exceptions  to  the  general  rule  that 
the  Commission  will  institute  an 
investigation  after  receipt  of  a  petition — 
namely,  as  set  out  in  section  206.15(b). 

Section  206.5,  concerning  public 
hearings,  is  amended  by  adding  a  new- 


paragraph  (c)  to  state  that  the 
Commission  will  hold  a  public  hearing 
in  connection  with  each  investigation 
under  Subpart  F  of  Part  206  of  the 
Commission's  rules  concerning  whether 
an  action  taken  by  the  President  under 
section  203  of  the  Trade  Act  should  be- 
extended.  Section  204(c)  of  the  Trade 
Act,  as  amended  by  section  302(d)  of  the 
URAA,  requires  that  the  Commission 
hold  a  public  hearing  in  connection 
with  each  such  investigation.  Current 
paragraph  (c)  of  rule  section  206.5  is 
redesignated  as  paragraph  (d).  Two 
'minor  editorial  changes  are  made  in 
paragraphs  (a)  and  (d). 

Section  206.6,  concerning 
Commission  reports  to  the  President,  is 
amended  by  adding  new  subheadings 
and  redesignating  paragraphs,  and  by 
adding  language  to  clarify  what 
information  will  be  included  in  all 
Commission  reports  to  the  President 
under  Part  206,  and  what  additional 
findings  and  information  will  be 
included  in  reports  containing 
determinations  under  section  202(b)  of 
the  Trade  Act  and  section  302(b)  of  the 
North  American  Free  Trade  Agreement 
Implementation  Act. 

Section  206.7.  concerning 
confidential  business  information,  is 
retitled  and  subdivided  into  two 
paragraphs.  Paragraph  (a)  largely  tracks 
the  current  rule  and  states  that  the 
Commission  will  not  release 
confidential  business  information 
except  under  the  circumstances 
indicated.  Language  is  added  to  provide 
notice  that  the  Commission,  when 
appropriate,  will  include  confidential 
business  information  in  reports 
furnished  to  the  President;  this  language 
reflects  longstanding  Commission 
practice,  and  Commission 
questionnaires  issued  in  connection 
with  investigations  under  ser  tiua  202  of 
the  Trade  Act  routinely  provide  notice 
of  this  possibility.  Paragraph  (b)  is  new. 
It  requires,  except  as  the  Commission 
may  otherwise  provide,  that  parties 
submitting  confidential  business 
information  must  also  submit 
nonconfidential  summaries  of  such 
information.  It  further  states  the 
circumstances  under  which  the 
Commission  may  disregard  the 
information  when  the  party  does  not 
provide  a  summary  Section  301(a)  of 
the  URAA  amended  section  202(a)(8)  of 
the  Trade  Act  to  provide  that  the 
Commission  may  request  that  parties 
furnish  such  summaries  and  to 
authorize  the  Commission  to  disregard  a 
confidential  submission  when  it  finds 
that  a  request  for  confidentiality  is  not 
warranted  and  the  party  concerned  is 
either  unwilling  to  make  the 
information  public  or  to  authorize  its 


disclosure  in  generalized  or  summarized 
form. 

Section  206.8  is  new.  and  has  been 
added  to  provide  a  general  service, 
filing,  and  certification  requirement  to 
supplement  the  more  specific  service 
and  filing  requirements  in  new  §  206.17 
of  these  rules  relating  to  documents 
subject  to  disclosure  under 
administrative  protective  order.  New 
§  206.8  parallels  §  207.3  of  current 
Commission  rules,  which  performs  a 
similar  function  in  conjunction  with 
§  207.7  of  the  rulus.  The  Commission 
traditionally  has  provided  for  service  of 
documents  in  investigations  covered  by 
this  Part  206  in  its  notices  of 
investigation  published  in  the  Federal 
Register.  However,  the  Commission 
believes  that  the  inclusion  of  specific 
f<iquirements  in  §  206.17  for  documents 
subject  to  an  administrative  protective 
order  without  including  requirements  of 
general  application  may  give  rise  to 
confusion  on  the  part  of  submitters  of 
documents  as  to  applicable  Commission 
requirements.  In  general,  new  §  206.8 
reflects  current  Commission  practice  in 
investigations  under  Part  206,  and 
would  be  made  applicable  to  all 
investigations  conducted  under  this 
part. 

Section  206.12,  concerning 
definitions  applicable  to  Subpart  B  of 
Part  206  of  the  Commission's  rules,  is 
amended  to  delete  paragraphs  (c)  and 
(d),  which  provide  cross  references  to 
tlie  statutor>-  provisions  where  the  terms 
"critical  circumstances"  and 
"perishable  agricultural  product"  are 
defined.  Because  of  amendments  made 
by  section  301(d)  of  the  UR,\A  to  the 
critical  circumstances  provision  in 
section  202.  the  cross  reference  in 
paragraph  (c)  is  no  longer  accurate. 
However,  the  inclusion  of  cross 
references  was  viewed  as  unnecessary. 
Section  206.13,  concerning  who  may 
file  a  petition,  has  been  divided.  As 
amended,  it  contains  the  text  of  what 
was  formerly  paragraph  (a).  The  te.vt 
formerly  in  paragraphs  (b)  and  (c)  of  that 
section,  which  described  two 
circumstances  under  which  the 
Commission  would  not  institute  an 
investigation  after  receipt  of  a  petition, 
was  moved  to  new  section  206.15, 
relating  to  institution  of  investigations, 
where  it  was  combined  w-ith  two 
additional  circumstances. 

.Section  206.14.  concerning  contents 
of  petitions,  is  amended  in  three 
respects.  First,  in  the  introductory- 
paragraph,  wording  is  added  that  directs 
petitioners,  in  stating  whether 
provisional  relief  is  sought,  to  state 
whether  they  are  asserting  that  critical 
circumstances  exist.  Second,  paragraph 
((!)(2)(i)  Is  amended  to  include 


"productivity"  in  the  list  of  economic 
factors  relating  to  threat  of  injury  for 
which  a  petitioner  is  directed  to  provide 
data  in  its  petition.  Section  301(e)(1)  of 
the  URAA  added  "productivity"  to  the 
list  of  economic  factors  in  section 
202(c)(l)(B)(i)  of  the  Trade  Act  that  the 
Commission  is  to  take  into  account  in 
determining  whether  an  industry'  is 
threatened  with  serious  injury.  Third, 
paragraph  (j),  which  describes  the 
information  to  be  provided  in  a  petitioh 
when  critical  circumstances  are  alleged, 
is  amended  to  reflect  the  new  statutory- 
standard  relating  to  the  critical 
circumstances  in  amended  section 
202(d)(2)  ofthe  Trade  Act. 

Section  206.15,  concerning  institution 
of  an  investigation,  is  a  new  rule. 
Paragraph  (a)  sets  forth  the  general  rule 
that  the  Commission  will  institute  an 
investigation  after  receiving  a  petition, 
othenvise  properly  filed,  under  Subpart 
B  of  Part  206  of  the  rules.  Paragraph  (b) 
sets  out  four  circumstances  in  which  the 
Commission  will  not  institute  an 
investigation.  These  follow  the 
limitations  on  Commission 
investigations  set  forth  in  section  202(h) 
of  the  Trade  Act.  Section  301(f)  ofthe 
URAA  amended  section  202(h)  to, 
among  other  things,  clarify  when  a 
product  subject  to  the  WTO  Agreement 
on  Textiles  and  Clothing  will  become 
eligible  for  a  Commission  safeguard 
ip.vestigation. 

Current  rule  section  206  15.  which 
concerns  industry-  adjustment  plans  and 
commitments,  is  redesignated  as  section 
206.16.  and  current  rule  sections  206.16 
and  206.17  are  redesignated  as  sections 
206.18  and  206.19.  respectively. 

Section  206.17,  which  sets  forth  ruhs 
for  proiiding  limited  disclosure  of 
confidential  business  information  undrr 
administrative  protective  order,  is  new- 
Section  301!!  ^  of  the  UR.\A  amended 
section  2U.i  oi  the  Trade  Act  to  add  a 
new  subsection  (i)  that  requires  the 
Commission  to  promulgate  regulations 
to  provide  for  disclosure  of  confidential 
business  information,  under  an 
administrative  protective  order,  to 
authorized  representatives  of  interested 
parties  who  are  parties  to  an 
iiuestigation  under  section  202.  The 
Statement  of  Administrative  Action 
approved  by  the  URAA  states  that  it  is 
expected  that  the  Commission 
regulations  will  generally  parallel  the 
appropriate  provisions  of  section  777  of 
the  Tariff  Act  of  1930  (19  U.S.C.  1677f) 
and  the  regulations  issued  under  that 
.section.  New  section  206.17  is  modeled 
after  Commission  rule  section  207.7. 
.which  sets  forth  rules  providing  for 
limited  disclosure  of  confidential 
business  information  under 
administrative  protective  order  in 


Commission  investigations  under  the 
antidumping  and  counter\-ailing  duty 
laws  in  the  Tariff  Act  of  1930.  Section 
206.17  includes  wording  that  parallels 
amendments  to  section  207.7  ofthe 
rules  scheduled  to  become  effective  on 
or  about  January  27.  1995.  The  term 
"confidential  business  information"  is 
substituted  for  the  term  'business 
proprietary  information,"  and  certain 
other  changes  are  made  to  refiect  the 
differences  between  the  two  statutes. 
The  definition  of  "interested  parties"  in 
paragraph  (a)(3)(iii)  is  based  on  that 
found  in  section  771(9)  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1677(9)). 

Section  206.18  (formerly  designated 
as  section  206.16),  which  sets  forth  the 
times  for  Commission  determinations 
and  reports  under  Subpart  B,  is 
amended  to  reflect  the  new  statutory 
times  for  determinations  and  reports 
when  critical  circumstances  lire  alleged 
.As  provided  under  section  202(d)F2)  of 
the  Trade  Act.  as  amended  by  section 
301(d)  of  the  URAA.  the  Commission  is 
required  to  make  a  critical 
circumstances  dt- terminatioh  within  60 
days  ofthe  filing  of  a  petition  alleging 
such  circumstances.  When  critical 
circumstances  are  alleged,  the 
Commission  will  commence  the  regular 
120-day  injury  phase  of  its  investigation 
only  after  it  completes  the  60-day 
critical  circumstances  phase,  and  the 
Commission  will  submit  its  report  on  its 
investigation  to  the  President  not  later 
than  240  days  after  the  petition  was 
filed,  the  request  or  resolution  received, 
or  the  motion  adopted. 

Section  206.34,  which  sets  forth  the 
requirements  co.ncerning  the  contents  of 
a  petition  filed  under  Subpart  D  of  Part 
206  w  ith  regard  to  imports  from  a 
N.-\FTA  country-,  is  amended  in  thrtv 
respects.  First,  in  the  introdsir.tr.rv 
paragraph,  language  is  added  '.!:.( 
directs  petitioners,  in  stating  v.  i.-.liL-r 
provisional  relief  is  sought,  to  sUlc 
whether  they  are  asserting  that  critical 
circumstances  exist.  Second,  paragraph 
(e)(2)(i)  is  amended  to  include 

productivity"  in  the  list  of  economic 
factors  for  which  a  petitioner  is  directed 
to  provide  data  in  its  petition.  Third, 
paragraph  (i).  which  describes  the 
information  to  be  provided  in  a  petition 
when  critical  circumstances  are  alleged, 
is  amended  to  reflect  the  new  statutory 
standard  relating  to  the  critical 
circumstances.  These  changes  parallel 
changes  made  in  section  206.14  of  these 
rules  with  respect  to  petitions  filed 
imder  Subpart  B  of  Part  206.  Section 
302(c)  ofthe  NAFTA  Implementdtion 
Act  (19  use.  3352(c))  makes 
applicable  to  investigations  conducted 
by  the  Commission  under  section  302(1') 
ofthe  N.\FT.A  Implementtition  Act  tlw 
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factors  applii  d  in  makinR 
d'.'tcrminiftin  is  set  forth  in  section 
202(c)  of  the  Trade  Act  and  the 
provisional  r  dief  provisions  in  snrtion 
202(c!)  of  the  Trade  Act. 

.Section  20  ).35,  which  sftts  forth  the 
times  for  Cor  imission  determinations 
and  reports  i  nder  Subpart  D  with 
respect  to  im  wrts  from  a  NAFTA 
country,  is  ai  lended  at  paragraph  (c)  to 
reflf  ct  the  ch  ange  in  tinif;  for  making 
and  reportin  { determinations 
concerning  v  hether  critical 
circumstanc(  s  exist. 

Section  20?  52,  concerning 
monitoring,  s  amended  to  reflect  the 
change  in  tir  ling  of  Commission 
monitoring  r  ;ports  under  section  204(a) 
of  the  Trade  Act.  Section  204(a).  as 
amended  by  section  302(c)(1)  of  the 
URAA.  rcqu  res  the  Commission  to 
submit  repo:  ts  on  monitoring  at  the 
mid-point  ol  the  initial  period  of  relief 
or  any  exten  tion  thereof,  provided  that 
the  initial  p<  riod  of  relief  or  the 
extension  ex  r.e€ds  3  years  in  duration. 

Section  2CB.53,  concerning 
investigatior  s  to  provide  certain 
probable  ecc  nomic  effect  advice  to  the 
President,  is  amended  to  delete 
reference  to  he  term  "extension,"  to 
reflect  delet:  on  of  this  term  from  swtion 
204(b)  of  the  Trade  Act  by  section 
302(c)(2)  of '  he  URAA. 

Section  2(  6.54  is  new  and  provides 
for  Commis!  ion  investigations  and 
determinati(  ns  with  respect  to 
extension  of  relief  actions  in  response  to 
a  request  or  jetition  under  amended 
section  204( :)  of  the  Trade  Act.  Section 
204(c)  of  the  Trade  Act,  as  amended  by 
section  302(i)(2)  of  the  URAA,  provides 
that  the  Con  mission,  upon  the  request 
of  the  Presic  ent  or  upon  petition  by  the 
concerned  iidustry,  is  to  investigate  to 
determine  V  hether  action  under  section 
203  of  the  T  rade  Act  continues  to  be 
necessarv  tc  prevent  or  remedy  serious 
injury  and  \  rhether  there  is  evidence 
that  the  ind  istry  is  making  a  positive 
adjustment  o  import  competition. 
Industry  pel  itions  must  be  fded  not 
earlier  than  9  months  or  later  than  6 
months  befc  re  action  under  section  203 
is  to  termin  ite.  The  Commission  is 
required  to  lold  a  public  hearing  in  the 
course  of  it!  investigation  and  to 
transmit  its  report  to  the  President  not 
later  than  6i »  days  before  the  action 
under  secti(  m  203  is  due  to  terminate, 
unless  the  I  resident  specifies  a  different 
date.  The  n  le  provides  for  the 
institution  i  if  investigations,  states  who 
may  fde  a  p  etition  and  when,  describes 
the  informa  lion  to Jae  included  in  a 
petition,  st£  tes  when  the  Commission 
will  make  i  s  report  to  the  President, 
and  states  t  lat  the  Commission  will 
make  its  re;  ort  available  to  the  public 
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(with  the  exception  of  confitlential 
business  information).  Section  206.5(c) 
of  these  rules  states  that  the 
Commission  will  hold  a  public  hearing 
in  connection  with  each  investigation 
under  section  204(c)  of  the  Trade  Act. 

Section  206.54  also  provides  for  the 
limited  disclosure  undnr  administrative 
protective  order  of  confidential  business 
information  in  the  same  manner  as 
provided  under  section  206.17  of  these 
rules. 

Former  section  206.54.  which 
concerns  investigations  to  evaluate  the 
effectiveness  of  relief,  has  been 
redesignated  as  section  206.55. 

List  of  Subjects  in  19  CFK  Part  206 

Administrative  practice  and 
procedure.  Investigations,  Imports. 

PART  20&-[AMENDED] 

19  CFK  Part  206  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  206 
is  revised  to  read  as  follows: 

Authority:  19  U.S.C.  U2^,  2251-2254, 
3351-3382;  sees.  103,  301-302,  Pub.  L.  103- 
.  465,  108  Stat.  4809. 

2.  Subpart  A  is  revised  to  read  as 
follows: 

Subpart  A — General 

206.2  Identification  of  type  of  petition  or 
request. 

206.3  Institution  of  invesligation.s; 
publication  of  notice;  availability  of 
petition  for  public  inspection. 

206.4  Notification  of  other  agencies. 

206.5  Public  hearing 

206.6  Report  to  the  President. 

206.7  Confidential  business  information; 
furnishing  of  nonconfidential  summaries 
thereof. 

206.8  Service,  filing,  and  certification  of 
documents. 

Subpart  A— General 

§  206.2    Identification  of  type  of  petition  or 
request 

An  investigation  under  this  Part  206 
may  be  commenced  on  the  basis  of  a 
petition,  request,  resolution,  or  motion 
described  in  section  202(a)(1),  204(c)(1). 
or  406(a)(1)  of  the  Trade  Act  of  1974  or 
section  302(a)(1)  or  312(c)(1)  of  the 
North  American  Free  Trade  Agreenieni 
Implementation  Act.  Each  petition  or 
request,  as  the  case  may  be,  filed  by  an 
entity  representative  of  a  domestic 
industry  under  this  Part  206  shall  state 
clearly  on  the  first  page  thereof  "This  is 
a  (petition  or  request)  under  section 
[202,  204(c),  or  406  of  the  Trade  Act  of 
1974,  or  section  302  or  312(c)  of  the 
North  American  Free  Trade  Agreeiuent 
Implementation  Act)  and  Subpart  IB,  C, 
D,  E,  or  F]  of  Part  206  of  the  rules  of 
practice  and  procedure  of  the  United 


States  International  Trade 
Commission". 

§  206.3    Institution  of  inwestiqations; 
publication  of  notice;  availaljility  of  petition 
for  public  inspection. 

(a)  Institution  of  inrestigation  and 
publication  of  notice.  Except  as 
provided  in  §  206.15(b),  the 
Commission,  after  receipt  of  a  petition 
or  request  under  Part  206,  properly 
filed,  will  promptly  institute  an 
appropriate  investigation  and  publish 
notice  thereof  in  the  Federal  Register. 

(b)  Contents  of  notice.  The  notice  will 
identify  the  petitioner  or  other 
requestor,  the  imported  article  that  is 
the  subject  of  the  investigation  and  its 
tariff  subheading,  the  nature  and  timing 
of  the  determination  to  be  made,  the 
time  and  place  of  any  public  hearing, 
dates  of  deadlines  for  filing  briefs, 
statements,  and  other  documents,  the 
place  at  which  the  petition  or  request 
and  any  other  documents  filed  in  the 
course  of  the  investigation  may  be 
inspected,  and  the  name,  address,  and 
telephone  number  of  the  office  that  may 
be  contacted  for  more  information. 

(c)  Availability  for  public  inspection. 
The  Commission  will  promptly  make 
such  petition  or  request  available  for 
public  inspection  (with  the  exception  of 
confidential  business  information). 

§  206.4    Notification  of  other  agencies. 

The  Commission  will  promptly 
transmit  copies  of  petitions  or  requests 
filed  and  notification  of  investigations 
instituted  to  the  Office  of  the  United 
States  Trade  Representative  (hereinafter 
USTR),  the  Secretary  of  Commerce,  the 
Secretary  of  Labor,  and  other  Federal 
agencies  directly  concerned. 

§  206.5    Public  hearing. 

(a)  Investigations  under  subpart  B  of 
this  part.  A  public  hearing  on  the 
question  of  injury  and  a  second  public 
hearing  on  remedy  (if  necessary)  will  be 
held  in  connection  with  each 
investigation  instituted  under  Subpart  B 
of  this  Part  after  reasonable  notice 
thereof  has  been  caused  to  be  published 
in  the  Federal  Register.  A  hearing  on 
remedy  is  not  necessary  if  the 
Commission  "has  made  a  negative 
determination  on  the  question  of  injury. 

(b)  Investigations  under  subparts  C,  D, 
and  E  of  this  part.  A  public  hearing  on 
the  subject^of  injury  and  remedy  will  be 
held  in  connection  with  each 
investigation  instituted  under  subparts 
C.  D,  and  E  of  this  part  after  reasonable 
notice  thereof  has  been  published  in  the 
Federal  Register. 

(c)  Investigations  under  subpart  F  of 
this  part.  A  public  hearing  on  the 
subject  of  whether  an  action  taken 


under  section  203  of  the  Trade  Act  of 
1974  should  be  extended  will  be  held  in 
connection  with  each  investigation 
instituted  under  subpart  F  of  this  part 
after  reasonable  notice  thereof  has  been 
published  in  the  Federal  Register. 
(d)  Opportunity  to  appear  and  to 
cross-question.  All  interested  parties 
and  consumers,  including  any 
association  representing  the  interests  of 
consumers,  will  be  afforded  an 
opportunity  to  be  present,  to  present 
evidence,  to  comment  on  {he  adjustment 
plan,  if  arty,  submitted  in  the  case  of  an 
investigation  under  section  202(b)  of  the 
1  rade  Act  of  1974,  and  to  be  heard  at 
such  hearings.  All  interested  parties  and 
consumers,  including  any  association 
representing  the  interests  of  consumers, 
will  be  afforded  an  opportunity  to  cross- 
question  interested  parties  making 
presentations  at  the  hearing. 

§  206.6    Report  to  the  President. 

(a)  In  general.  The  Commission  will 
include  in  its  report  to  the  President  the 
following: 

(1)  The  determination  made  and  an 
explanation  of  the  basis  for  the 
determination; 

(2)  If  the  determination  is  affirmative, 
to  the  extent  appropriate,  the 
recommendations  for  action  and  an 
explanation  of  the  basis  for  each 
recommendation; 

(3)  Any  dissenting  or  separate  views 
by  members  of  the  Commission 
regarding  the  determination  and  any 
recommendations; 

(b)  Additional  findings  and 
information. 

(1)  In  the  case  of  a  de'termination 
made  under  section  202(b)  of  the  Tra'de 
Act,  the  Commission  will  also  include 
in  its  report  the  following: 

(i)  The  findings  with  respect  to  the 
results  of  an  examination  of  the  factors 
other  than  imports  which  may  be  a 
cause  of  serious  injury  or  threat  thereof 
to  the  domestic  industry; 

(ii)  A  copy  of  the  adjustment  plan,  if 
any.  submitted  by  the  petitioner; 

(iii)  Commitments  submitted  and 
information  obtained  by  the 
Commission  regarding  steps  that  firms 
and  workers  in  the  domestic  industry 
are  taking,  or  plan  to  take,  to  facilitate 
positive  adjustment  to  import 
competition; 

(iv)  A  description  of  the  short-  and 
long-term  effects  that  implementation  of 
the  action  recommended  is  likely  to 
have  on  the  petitioning  domestic 
industry,  other  domestic  industries,  and 
consumers;  and 

(v)  A  description  of  the  short-  and 
long-term  effects  of  not  taking  the 
recommended  action  on  the  petitioning 
domestic  industry,  its  workers  and 


communities  where  production 
facilities  of  such  industry  are  located, 
and  other  domestic  industries. 

(2)  In  the  case  of  a  determination 
made  under  section  302(b)  of  the 
NAFTA  Implementation  Act,  the 
Commission  will  also  include  in  its 
report  the  findings  with  respect  to  the 
results  of  an  e.xamination  of  the  factors 
other  than  imports  which  may  be  a 
cause  of  serious  injury  or  threat  thereof 
to  the  domestic  industry. 

§206.7    Confidential  business  Information; 
furnishing  of  nonconfidential  summaries 
thereof. 

(a)  Sonrelease  of  information.  Except 
as  provided  for  in  §206.17,  in  the  case 
of  an  investigation  under  Subpart  B,  C. 
D.  or  F  of  this  Part,  the  Commission  will 
not  release  information  which  the 
Commission  considers  to  be 
confidential  business  information 
within  the  meaning  of  §  201.6  unless  the 
party  submitting  the  confidential 
business  information  had  notice,  at  the 
time  of  submission,  that  such 
information  would  be  released  by  the 
Commission,  or  such  party  subsequently 
consents  to  the  release  of  the 
information.  When  appropriate,  the 
Commission  will  include  confidential 
business  information  in  reports 
transmitted  to  the  President  and  the 
Trade  Representative;  such  reports  will 
be  marked  as  containing  confidential 
business  information,  and  a 
nonconfidential  version  of  such  report 
will  be  made  available  to  the  public. 

(b)  Nonconfidential  summaries. 
Except  as  the  Commission  may 
otherwise  provide,  a  party  submitting 

,  confidential  business  information  shall 
also  submit  to  the  Commission,  at  the 
time  it  submits  such  information,  a 
nonconfidential  summary  of  the 
information.  If  a  party  indicates  that  the 
confidential  business  information 
cannot  be  summarized,  it  shall  state  in 
uTiting  the  reasons  why  a  summary 
cannot  be  provided.  If  the  Commission 
finds  that  a  request  for  confidentiality  is 
not  warranted  and  if  the  party 
concerned  is  either  unwilling  to  make 
the  information  public  or  to  authorize 
its  disclosure  in  generalized  or 
summarized  form,  the  Commission  may 
disregard  the  submission. 

§  206.8    Service,  filing,  and  certification  of 
documents. 

(a)  Certification.  Any  person 
submitting  factual  information  on  behalf 
of  the  petitioner  or  any  other  interested 
party  for  the  consideration  of  the 
Commission  in  the  course  of  an 
investigation  to  which  this  part  pertains, 
and  any  person  submitting  a  response  to 
a  Commission  questionnaire  issued  in 


connection  with  an  investigation  to 
which  this  part  pertains,  must  certify 
that  such  information  is  accurate  and 
complete  to  the  best  of  the  submitter's 
knowledge. 

(b)  Ser\-ice.  Any  party  submitting  a 
document  for  the  consideration  of  the 
Commission  in  the  course  of  an 
investigation  to  which  this  part  pertains 
shall,  in  addition  to  complying  with 

§  201.8  of  this  chapter,  server  a  copy  of 
the  public  version  of  such  docinnent  on 
all  other  parties  to  the  investigation  in 
the  manner  prescribed  in  §  201.16  of 
this  chapter,  and.  when  appropriate, 
serve  a  copy  of  the  confidential  version 
of  such  document  in  the  manner 
provided  for  in  §206.17(0.  If  a 
document  is  filed  before  the  Secretary's 
issuance  of  the  service  list  provided  ff)r 
in  §201.11  of  this  chapter  or  the 
administrative  protective  order  list 
provided  for  in  §  206.17.  the  document 
need  not  be  accompanied  by  a 
certificate  of  service,  but  the?  docuiiKMit 
shall  be  ser\ed  on  all  appropriate 
parties  within  two  (2)  days  of  tlie 
issuance  of  the  service  list  or  the 
administrative  protective  order  list  and 
a  certificate  of  service  shall  then  be 
filed  Notwithstanding  §201.16  of  this 
chapter,  petitions,  briefs,  and  testimony 
filed  by  parties  shall  be  served  by  hand 
or.  if  served  by  mail,  by  overnight  mail 
or  its  equivalent.  Failure  to  comply  with 
the  requirements  of  this  rule  may  result 
in  removal  from  status  as  a  party  to  the 
investigation.  The  Commission  shall 
make  available,  upon  request,  to  all 
parties  to  the  investigation  a  copy  of 
each  document,  except  transcripts  of 
hearings,  confidential  business 
information,  privileged  information,  and 
information  required  to  be  served  under 
this  section,  placed  in  the  docket  file  of 
the  investigation  by  the  Commission. 

(c)  Filing.  Documents  to  be  filed  with 
the  Commission  must  comply  with 
applicable  rules,  including  §  201.8  of 
this  chapter.  If  the  Commission 
establishes  a  deadline  for  the  filing  of  a 
document,  and  the  submitter  includes 
confidential  business  informal ii>!i  in  the 
document,  the  submitter  is  to  file  dnd, 
if  the  submitter  is  a  party,  serve  the 
confidential  version  of  the  d(x;ument  on 
the  deadline  and  may  file  and  serve  the 
nonconfidential  version  of  the 
document  no  later  than  one  busint^ss 
day  after  the  deadline  for  filing  the 
document.  The  confidential  version 
shall  enclose  all  confidential  business 
information  in  brackets  and  have  the 
following  warning  marked  on  every 
page:  "Bracketing  of  CBI  not  final  for 
one  business  day  after  date  of  filing." 
The  bracketing  becomes  final  one 
business  day  after  the  date  of  filing  of 
the  document,  /»e..  at  the  same  time  as 
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ted  disclosure  of  certain 
iai  business  information  under 
st^tive  protective  order. 

for  determinations,  reporting, 
ic  report. 


Subpart  B- -Investigations  Relating  to 
Global  Safe  guard  Actions 


Applicability  of  subpart 

art  B  applies  specifically  to 
under  section  202(b)  of 
For  other  applicable 
A  of  this  part  and  part 

:hapter. 


ans 
/ict. 


§206.12    D<  finltions  applicable  to  subpart 
B  of  this  par . 


p  jrposes  of  this  Subpart,  the 
(  rms  have  the  meanings 
;ned  to  them: 
s  ment  plan  means  a  plan  to 
p(  sitive  adjustment  to  import 
submitted  by  a  petitioner  to 
;sion  and  USTR  either  with 
or  at  any  time  within  120 
Uie  date  of  filing  of  the 


Comn  fitment  means  commitments 
n  the  domestic  industry,  a 
recognized  union  or  group  of 
[he  domestic  industry,  a 
n  unity,  a  trade  association 

the  domestic  industry,  or 
p[erson  or  group  of  persons 
he  Commission  regarding 
persons  and  entities  intend 


to  take  to  facilitate  positive  adjustment 
to  import  competition. 

§206.13    Who  may  file  a  petition. 

A  petition  under  this  Subpart  B  may 
be  filed  by  an  entity,  including  a  trade 
association,  firm,  certified  or  recognized 
union,  or  group  of  workers,  that  is 
representative  of  a  domestic  industry 
producing  an  article  like  or  directly 
competitive  with  a  foreign  article  that  is 
allegedly  being  imported  into  the 
United  States  in  such  increased 
quantities  as  to  be  a  substantial  cause  of 
serious  injury,  or  the  threat  thereof,  to 
such  domestic  industry. 

§  206.1 4    Contents  of  petition. 

A  petition  under  this  Subpart  B  shall 
include  specific  information  in  support 
of  the  claim  that  an  article  is  being 
imported  into  the  United  States  in  such 
increased  quantities  as  to  be  a 
substantial  cause  of  serious  injury,  or 
the  threat  thereof,  to  the  domestic 
industry  producing  an  article  like  or 
directly  competitive  with  the  imported 
article.  Such  petition  shall  state  whether 
provisional  relief  is  sought  because 
critical  circumstances  exist  or  because 
the  imported  article  is  a  perishable 
agricultural  product.  In  addition,  such 
petition  shall  include  the  following 
information,  to  the  extent  that  such 
information  is  available  from 
governmental  or  other  sources,  or  best 
estimates  and  the  basis  therefor  if  such 
information  is  not  available: 

(a)  Product  description.  The  name  and 
description  of  the  imported  article 
concerned,  specifying  the  United  States 
tariff  provision  under  which  such  article 
is  classified  and  the  current  tariff 
treatment  thereof,  and  the  name  and 
description  of  the  like  or  directly 
competitive  domestic  article  concerned; 

(b)  Representativeness.  (1)  The  names 
and  addresses  of  the  firms  represented 
in  the  petition  and/or  the  firms 
employing  or  previously  employing  the 
workers  represented  in  the  petition  and 
the  locations  of  their  establishments  in 
which  the  domestic  article  is  produced; 

(2)  The  percentage  ofdomestic 
production  of  the  like  or  directly 
competitive  domestic  article  that  such 
represented  firms  and/ or  workers 
account  for  and  the  basis  for  claiming 
that  such  firms  and/or  workers  are 
representative  of  an  industry;  and 

(3)  The  names  and  locations  of  all 
other  producers  of  the  domestic  article 
known  to  the  petitioner; 

(c)  Import  data.  Import  data  for  at 
least  each  of  the  most  recent  5  full  years 
which  form  the  basis  of  the  claim  that 
the  article  concerned  is  being  imported 
in  increased  quantities,  either  actual  or 
relative  to  domestic  production; 


(d)  Domestic  production  data.  Data  on 
total  U.S.  production  of  the  domestic 
article  for  each  full  year  for  which  data 
are  provided  pursuant  to  paragraph  (r) 
of  this  section; 

(e)  Data  showing  injury.  Quantitative 
data  indicating  the  nature  and  extent  of 
injury  to  the  domestic  industry 
concerned: 

(1)  With  respect  to  serious  injury,  data 
indicating; 

(i)  A  significant  idling  of  production 
facilities  in  the  industry,  including  data 
indicating  plant  closings  or  the 
underutilization  of  production  capacity; 

(ii)  The  inability  of  a  significant 
number  of  firms  to  carry  out  domestic 
production  operations  at  a  reasonable 
level  of  profit;  and 

(iii)  Significant  unemployment  or 
underemployment  within  the  industry; 
and/or 

(2)  With  respect  to  the  threat  of 
serious  injury,  data  relating  to: 

(i)  A  decline  in  sales  or  market  share, 
a  higher  and  growing  inventory 
(whether  maintained  by  domestic 
producers,  importers,  wholesalers,  or 
retailers),  and  a  downward  trend  in 
production,  profits,  wages,  productivity, 
or  employment  (or  increasing 
underemployment); 

(ii)  The  extent  to  which  firms  in  the 
industry  are  unable  to  generate  adequate 
capital  to  finance  the  modernization  of 
their  domestic  plants  and  equipment,  or 
are  unable  to  maintain  existing  levels  of 
expenditures  for  research  and 
development; 

(iii)  The  extent  to  which  the  U.S. 
market  is  the  focal  point  for  the 
diversion  of  exports  of  the  article 
concerned  by  reason  of  restraints  on 
exports  of  such  article  to,  or  on  imports 
of  such  article  into,  third  country 
markets;  and 

(3)  Changes  in  the  level  of  prices, 
production,  and  productivity. 

(f)  Cause  of  injury.  An  enumeration 
and  description  of  the  causes  believed 
to  be  resulting  in  the  injury,  or  threat 
thereof,  described  under  paragraph  (e) 
of  this  section,  and  a  statement 
regarding  the  extent  to  which  increased 
imports,  either  actual  or  relative  to 
domestic  production,  of  the  imported 
article  are  believed  to  be  such  a  cause, 
supported  by  pertinent  data; 

(g)  Rehef  sought  and  purpose  thereof. 
A  statement  describing  the  import  reHef 
sought,  including  the  type,  amount,  and  ■ 
duration,  and  the  specific  purposes 
therefor,  which  may  include  facilitating 
the  orderly  transfer  of  resources  to  more 
productive  pursuits,  enhancing 
competitiveness,  or  other  means  of 
adjustment  to  new  conditions  of 
competition; 


(h)  Efforts  to  compete.  A  statement  on 
the  efforts  being  taken,  or  planned  to  be 
taken,  or  both,  by  firms  and  workers  in 
the  industry  to  make  a  positive 
adjustment  to  import  competition. 

(i)  Imports  from  NAFTA  countries. 
Quantitative  data  indicating  the  share  of 
imports  accounted  for  by  imports  from 
each  NAFTA  country  (Canada  and 
Mexico),  and  petitioner's  view  on  the 
extent  to  which  imports  ft-om  such 
NAFTA  country  or  countries  are 
contributing  importantly  to  the  serious 
injury,  or  threat  thereof,  caused  by  total 
imports  of  such  article. 

(])  Critical  circumstances.  If  the 
petition  alleges  the  existence  of  critical 
circumstances,  a  statement  setting  forth 
the  basis  for  the  belief  that  there  is  clear 
evidence  that  increased  imports  (either 
actual  or  relative  to  domestic 
production)  of  the  article  are  a 
substantial  cause  of  serious  injury,  or 
the  threat  thereof,  to  the  domestic 
industry,  and  that  delay  in  taking  action 
would  cause  damage  to  that  industry 
that  would  be  difficult  to  repair,  and  a 
statement  concerning  the  provisional 
relief  requested  and  the  basis  therefor. 

§  206.1 5    Institution  of  investigation. 

(a)  In  general.  Except  as  provided  in 
paragraph  (b)  of  this  section,  the 
Commission,  after  receipt  of  a  petition 
under  this  Subpart  B,  properly  filed, 
will  promptly  institute  an  appropriate 
investigation  and  will  cause  a  notice 
thereof  to  be  published  in  the  Federal 
Register. 

(d)  Exceptions. 

(1)  Reinvestigation  within  one  (1) 
year.  Except  for  good  cause  determined 
by  the  Commission  to  exist,  no  new 
investigation  will  be  made  under 
section  202  of  the  Trade  Act  with 
respect  to  the  same  subject  matter  as  a 
previous  investigation  under  section 
202  unless  one  (1)  year  has  elapsed 
since  the  Commission  made  its  report  to 
the  President  of  the  results  of  such 
previous  investigation. 

(2)  Articles  subject  to  prior  action.  No 
new  investigation  will  be  made  under 
section  202  of  the  Trade  Act  with 
respect  to  an  article  that  is  or  has  been 
the  subject  of  an  action  under  section 
203(a)  (3)(A),  (B),  (C),  or  (E)  of  the  Trade 
Act  if  the  last  day  on  which  the 
President  could  take  action  under 
section  203  of  the  Trade  Act  in  the  new 
investigation  is  a  date  earlier  than  that 
permitted  under  section  203(e)(7)  of  the 
Trade  Act. 

(3)  Articles  subject  to  the  Textiles 
Agreement.  No  investigation  will  be 
made  under  section  202  of  the  Trade 
Act  with  respect  to  an  article  that  is  the 
subject  of  the  WTO  Agreement  on 
Textiles  and  Clothing  unless  the  United  " 


States  has  integrated  the  article  into 
CATT  1994  and  the  Secretary  of 
Commerce  has  published  notice  to  such 
effect  in  the  Federal  Register. 

(4)  Perishable  agricultural  product. 
An  entity  of  the  type  described  in 
§  206.13  that  represents  a  domestic 
industry  producing  a  perishable 
agricultural  product  may  petition  for 
provisional  relief  with  respect  to  such 
product  only  if  such  product  has  been 
subject  to  monitoring  by  the 
Commission  for  not  less  than  90  days  as 
of  the  date  the  allegation  of  injury  is 
included  in  the  petition. 

§206.16    Industry  adjustment  plan  and 
commitments. 

(a)  Adjustment  plan.  A  petitioner  may 
submit  to  the  Commission,  either  with 
the  petition  or  at  any  time  within  120 
days  after  the  date  of  filing  of  the 
petition,  a  plan  to  facilitate  positive 
adjustment  to  import  competition. 

(b)  Commitments.  If  the  Commission 
makes  an  affirmative  injury 
determination,  any  firm  in  the  domestic 
industry,  certified  or  recognized  union 
or  group  of  workers  in  the  domestic 
industry,  local  community,  trade 
association  representing  the  domestic 
industry,  or  any  other  person  or  group 
of  persons  may,  individually,  submit  to 
the  Commission  commitments  regarding 
actions  such  persons  and  entities  intend 
to  take  to  facilitate  positive  adjustment 
to  import  competition. 

§  206.17    Limited  disclosure  of  certain 
confidential  business  Information  under 
administrative  protective  order. 

(a)(1)  Disclosure.  Upon  receipt  of  a 
timely  application  filed  by  an 
authorized  applicant,  as  defined  in 
paragraph  (a)(3)  of  this  section,  which 
describes  in  general  terms  the 
information  requested,  and  sets  forth  the 
reasons  for  the  request  {e.g..  all 
confidential  business  information 
properly  disclosed  pursuant  to  this 
section  for  the  purpose  of  representing 
an  interested  party  in  investigations 
pending  before  the  Commission),  the 
Secretary  shall  make  available  all 
confidential  business  information 
contained  in  Commission  memoranda 
and  reports  and  in  written  submissions 
filed  with  the  Commission  at  any  time 
during  the  investigation  (except 
privileged  information,  classified 
information,  and  specific  information  of 
a  type  which  there  is  a  clear  and 
compelling  need  to  withhold  from 
disclosure,  e.g..  trade  secrets)  to  the 
authorized  applicant  under  an 
administrative  protective  order 
descrbed  in  paragraph  (b)  of  this 
section.  The  term  "confidential  business 


information"  is  defined  in  §2ei.(>  of 
this  chapter. 

(2)  Application.  An  application  under 
paragraph  (a)(l)_of  this  section  must  be 
made  by  an  authorized  applicant  on  a 
form  adopted  by  the  Secretary  or  a 
photocopy  thereof.  An  application  ou 
behalf  of  an  authorized  applicant  must 
be  made  no  later  than  the  time  that 
entries  of  appearance  are  due  pursuant 
to  §201.11  of  this  chapter.  In  the  event 
that  two  or  more  authorized  applicants 
represent  one  interested  party  who  is  a 
party  to  the  investigation,  the 
authorized  applicants  must  select  one  of 
their  number  to  be  lead  authorized 
applicant.  The  lead  authorized 
applicant's  application  must  be  filed  no 
later  than  the  time  that  entries  of 
appearance  are  due.  Provided  that  th«; 
application  is  accepted,  the  lead 
authorized  applicant  shall  be  served 
with  confidential  business  information 
pursuant  to  paragraph  (f)  of  this  secticm. 
The  other  authorized  applicants 
representing  the  same  party  may  file       ' 
their  applications  after  the  deadline  for 
entries  of  appearance  but  at  least  five  (5) 
days  before  the  deadline  for  filing 
posthearing  briefs  in  the  investigation, 
and  shall  not  be  served  with 
confidential  business  information. 

(3)  Authorized  applicant,  (i)  Only  an 
authorized  applicant  may  file  an 
application  under  this  subsection.  An 
authorized  applicant  is: 

(A)  An  attorney  for  an  interested  party 
which  is  a  party  to  the  investigation; 

(B)  A  consultant  or  expert  under  the 
direction  and  control  of  a  person  under 
paragraph  (a)(3)(i)(A)  of  this  section; 

(C)  A  consultant  or  expert  who 
appears  regularly  before  the 
Commission  and  who  represents  an 
interested  party  which  is  a  party  to  tin- 
investigation;  or 

(D)  A  representative  of  an  interested 
party  w  hich  is  a  party  to  the 
investigation,  if  such  interested  party  is 
not  represented  by  counsel. 

(ii)  In  addition,  an  authorized 
applicant  must  not  be  involved  in 
competitive  decisionmaking  for  nn 
interested  party  which  is  a  party  to  the 
investigation.  Involvement  in 
"competitive  decisionmaking  "  includes 
past,  present,  or  likely  futun*  activities, 
associations,  and  relationships  with  an 
interested  party  which  is  a  party  to  the 
investigation  that  involve  the 
prospective  authorized  applicant's 
advice  or  participation  in  any  of  such 
party's  decisions  made  in  light  of 
similar  or  corresponding  informatitm 
about  a  competitor  (pricing,  product 
design,  etc.). 

(iii)  For  purposes  of  this  §  20fi.  17.  the 
term  "interested  party"  means: 
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application  has  been  accepted  and  who 
presents  the  application  along  with 
adequate  personal  identification;  or  a 
person  described  in  paragraph  (b)(l)(iv) 
of  this  section  who  presents  a  copy  of 
the  statement  referred  to  in  that 
paragraph  along  with  adequate  personal 
identification. 

(b)  Administrative  protective  order. 
The  administrative  protective  order 
under  which  information  is  made 
available  to  the  authorized  applicant 
shall  require  him  to  submit  to  the 
Secretary  a  personal  sworn  statement 
that,  in  addition  to  such  other 
conditions  as  the  Secretary  may  require, 

he  shall: 

(1)  Not  divulge  any  of  the  confidential 
business  information  obtained  under  the 
administrative  protective  order  and  not 
otherwise  available  to  him,  to  any 

person  other  than 
(i)  Personnel  of  the  Commission  . 

concerned  with  the  investigation. 

(ii)  The  person  or  agency  from  whom 
the  confidential  business  information 
was  obtained, 

(iii)  A  person  whose  application  for 
access  to  confidential  business 
information  under  the  administrative 
protective  order  has  been  granted  by  the 
Secretary,  and 

(iv)  Other  persons,  such  as  paralegals 
and  clerical  staff,  who  are  employed  or 
supervised  by  an  authorized  applicant; 
who  have  a  need  thereof  in  connection 
with  the  investigation;  who  are  not 
involved  in  competitive  decisionmaking 
on  behalf  of  an  interested  party  which 
is  a  party  to  the  investigation;  and  who 
have  submitted  to  the  Secretary  a  signed 
statement  in  a  form  approved  by  the 
Secretary  that  they  agree  to  be  bound  by 
the  administrative  protective  order  (the 
authorized  applicant  shall  be  deemed 
responsible  for  such  persons' 
compliance  with  the  administrative 
protective  order); 

(2)  Use  such  confidential  business 
information  solely  for  the  purposes  of 
the  Commission  investigation  then  in 
progress; 

(3)  Not  consult  with  any  person  not 
described  in  paragraph  (b)(1)  of  this 
section  concerning  such  confidential 
business  information  without  first 
having  received  the  WTitten  consent  of 
the  Secretary  and  the  party  or  the 
attorney  of  the  party  from  whom  such 
confidential  business  information  was 
obtained; 

(4)  Whenever  materials  (e.g., 
documents,  computer  disks,  etc.) 
containing  such  confidential  business 
information  are  not  being  used,  store 
such  material  in  a  locked  file  cabinet, 
vault,  safe,  or  other  suitable  container; 

(5)  Serve  all  materials  containing 
confidential  business  information  as 


directed  by  the  Secretary  and  pursuant 
to  paragraph  (f)  of  this  section; 

(6)  Transmit  all  materials  containing 
confidential  business  information  with  a 
cover  sheet  identifying  the  materials  as 
containing  confidential  business 
information; 

(7)  Comply  with  the  provisions  of  lh»s 
section; 

(8)  Make  true  and  accurate 
representations  in  the  authorized 
applicant's  application  and  promptly 
notify  the  Secretary  of  any  changes  that 
occur  after  the  submission  of  the 
application  and  that  affect  the 
representations  made  in  the  application 
(e.g.,  change  in  personnel  assigned  to 
the  investigation); 

(9)  Report  promptly  and  confirm  in 
writing  to  the  Secretary  any  breach  of 
the  administrative  protective  order;  and 

(10)  Acknowledge  that  breach  of  the 
administrative  protective  order  may 
subject  the  authorized  applicant  to  such 
sanctions  or  other  actions  as  the 
Commission  deems  appropriate. 

(c)  Final  disposition  of  material 
released  under  administrative  protective 
order.  At  such  date  as  the  Secretary  may 
determine  appropriate  for  particular 
data,  each  authorized  applicant  shall 
return  or  destroy  all  copies  of  materials 
released  to  authorized  applicants 
pursuant  to  this  section  and  all  other 
materials  containing  confidential 
business  information,  such  as  charts  or 
notes  based  on  any  such  information 
received  under  administrative 
protective  order,  and  file  with  the 
Secretary  a  certificate  attesting  to  his 
personal,  good  faith  belief  that  all  copies 
of  such  material  have  been  returned  or 
destroyed  and  no  copies  of  such 
material  have  been  made  available  to 
any  person  to  whom  disclosure  was  not 
specifically  authorized. 

(d)  Commission  responses  to  a  breach 
of  administrative  protective  order.  A 
breach  of  an  administrative  protective 
order  may  subject  an  offender  to: 

(1)  Disbarment  from  practice  in  any 
capacity  before  the  Commission  along 
with  such  person's  partners,  associates, 
employer,  and  employees,  for  up  to 
seven  years  following  publication  of  a 
determination  that  the  order  has  been 
breached; 

(2)  Referral  to  the  United  States 
Attorney; 

(3)  In  the  case  of  an  attorney, 
accountant,  or  other  professional, 
referral  to  the  ethics  panel  of  the 
appropriate  professional  association; 

(4)  Such  other  administrative 
sanctions  as  the  Commission  determines 
to  be  appropriate,  including  public 
release  of  or  striking  from  the  record  any 
information  or  briefs  submitted  by,  or 
on  behalf  of,  the  offender  or  the  party 


represented  by  the  offender,  denial  of 
further  access  to  confidential  business 
information  in  the  current  or  any  future 
investigations  before  the  Commission, 
and  issuance  of  a  public  or  private  letter 
of  reprimand;  and 

(5)  Such  other  actions,  including  but 
not  limited  to,  a  warning  letter,  as  the 
Commission  determines  to  be 
apnropriate. 

(e)  Breach  investigation  procedure.  (1) 
The  Commission  shall  determine 
whether  any  person  has  violated  an 
administrative  protective  order,  and 
may  impose  sanctions  or  other  actions 
in  accordance  with  paragraph  (d)  of  this 
section.  At  any  time  within  sixty  (GO) 
days  of  the  later  of 

fi)  the  date  on  which  the  alleged 
violation  occurred  or,  as  determined  by 
the  Commission,  could  have  been 
discovered  through  the  exercise  of 
reasonable  and  ordinary  care;  or 

(ii)  the  completion  of  an  investigation 
conducted  under  this  subpart,  tho 
Commission  may  commence  an 
investigation  of  any  breach  of  an 
administrative  protective  order  allcgnd 
to  have  occurred  at  any  time  during  the 
pendency  of  the  investigation,  including 
all  appeals,  remands,  and  subsequent 
appeals.  Whenever  the  Commission  has 
reason  to  believe  that  a  person  may  have 
breached  an  administrative  protectivi- 
order  issued  pursuant  to  this  section, 
the  Secretary  shall  issue  a  letter 
informing  such  person  that  the 
Commission  has  reason  to  believe  a 
breach  has  occurred  and  that  the  person 
has  a  reasonable  opportunity  to  present 
his  views  on  whether  a  breach  has 
occurred.  If  subsequently  the 
Commission  determines  that  a  breach 
has  occurred  and  that  further 
investigation  is  warranted,  then  the 
Secretary  shall  issue  a  letter  informing 
such  person  of  that  determination  and 
that  the  person  has  a  reasonable 
opportunity  to  present  his  views  on 
whether  mitigating  circumstances  exist 
and  on  the  appropriate  sanction  to  be 
imposed,  but  no  longer  on  whether  a 
breach  has  occurred.  Once  such  person 
has  been  afforded  a  reasonable 
opportunity  to  present  his  views,  the 
Commission  shall  determine  what 
sanction  if  anv  to  impose. 

(2)  Where  the  sanction  imposed  is  a 
private  letter  of  reprimand,  the 
Secretary  shall  expunge  the  sanction 
from  the  recipient's  record  two  (2)  years 
from  the  date  of  issuance  of  the 
sanction,  provided  that 

(i)  the  recipient  has  not  received 
another  unexpunged  sanction  pursuant 
to  this  section  at  any  time  prior  to  the 
end  of  the  two  year  period,  and 

(ii)  the  recipient  is  not  the  subject  of 
an  investigation  for  possible  breach  of 


administrative  protective  order  under 
this  section  at  the  end  of  the  two  year 
period. 

Upon  the  completion  of  such  a 
pending  breach  investigation  without 
the  issuance  of  a  sanction,  the  original 
sanction  shall  be  expunged.  The 
Secretary  shall  notify  a  sanction 
recipient  in  the  event  that  the  sanction 
is  expunged. 

(0  Sen-ice,  (1)  Any  party  filing  written 
submissions  which  include  confidential 
business  information  to  the  Commission 
during  an  investigation  shall  at  the  same 
time  serve  complete  copies  of  such 
submissions  upon  ail  authorized 
applicants  specified  on  the  list 
established  by  the  Secretary  pursuant  to 
paragraph  (a)(4)  of  this  section,  and. 
except  as  provided  in  §  206.8(c).  a 
nonconfidential  version  on  all  other 
parties.  All  such  submissions  must  be 
accompanied  by  a  certificate  attesting 
that  complete  copies  of  the  submission 
have  been  properly  ser\'ed.  In  the  event 
that  a  submission  is  filed  before  the 
Secretary's  Ust  is  established,  tlie 
document  need  not  be  accompanied  bv 
a  certificate  of  service,  but  the 
submission  shall  be  served  within  two 
(2)  days  of  the  establishment  of  the  list 
and  a  certificate  of  serxice  shall  then  Ik; 
filed. 

(2)  A  party  may  seek  an  exemption 
from  the  service  requirement  of 
paragraph  (f)(1)  of  this  section  for 
particular  confidential  business 
information  by  filing  a  request  for 
exemption  from  disclosure  in 
accordance  with  paragraph  (g)  of  this 
section.  The  Secretary  shall  promptly 
respond  to  the  request.  If  a  request  is 
granted,  the  Secretary  shall  accept  the 
information.  The  party  shall  file  three 
versions  of  the  submission  containing 
the  information  in  accordance  with 
paragraph  (g)  of  this  section,  and  serve 
the  submission  in  accordance  with  the 
requirements  of  §  206.8(b)  and 
paragraph  (f)(1)  of  this  section,  with  the 
specific  information  as  to  which 
exemption  fi'om  disclosure  under 
administrative  protective  order  has  been 
granted  redacted  from  the  copies  ser\ed. 
If  a  request  is  denied,  the  copy  of  the 
information  lodged  with  the  Secretary 
shall  promptly  be  returned  to  the 
requester. 

(3)  The  Secretary  shall  not  accept  for 
filing  into  the  record  of  an  investigation 
submissions  file^  without  a  proper 
certificate  of  service.  Failiue  to  comply 
with  paragraph  (0  of  this  section  may 
result  in  denial  of  party  status  and  such 
sanctions  as  the  Commission  deems 
appropriate.  Confidential  business 
information  in  submissions  must  be 
dearly  marked  as  such  when  submitted. 


and  must  be  segregated  from  other 
material  b«'ing  submitted, 
(g)  Exemption  from  disclosure, 

(1)  //I  general.  Any  person  may  i 
request  exemption  from  the  disciosurt!     | 
of  confidential  business  information         J 
under  administrative  protective  order, 
whether  the  person  desires  to  include 
such  information  in  a  petition  filed 
under  this  Subpart  B,  or  any  other 
submission  to  the  Commission  during 
the  course  of  an  investigation.  Such  a 
request  shall  only  be  granted  if  the 
Secretary  finds  that  such  information  is 
privileged  information,  classified 
information,  or  specific  inform.itiim  of  a 
!ype  which  there  is  a  clear  and 
compelling  need  to  withhold  from' 
disclosure. 

(2)  Bequest  for  exemption  A  request 
for  exemption  from  disclosure  must  be 
filed  with  the  Secretary  in  writing  witii 
the  reasons  therefor.  At  the  same  time 
as  the  request  is  filed,  one  copy  of  the 
confidential  business  information  in 
question  must  be  lodged  with  the 
Secretary  solely  for  the  purpose  of 
obtaining  a  determination  as  to  the 
request.  The  confidential  business 
information  for  which  e.xemption  from 
disclosure  is  sought  shall  remain  tho 
property  of  the  requester,  and  shall  not 
become  or  be  incorporated  into  any 
agency  record  until  such  time  as  the 
request  is  granted.  A  request  should, 
when  possible,  be  filed  two  business 
days  prior  to  the  deadline,  if  any,  for 
filing  the  document  in  which  the 
information  for  which  e.xcmption  from 
disclosure  is  sought  is  proposed  to  be 
included.  The  Secretary  shall  promptlv 
notify  the  requester  as  to  whether  the 
request  has  been  approved  or  denied. 

(3)  Procedure  if  request  is  approved 
If  the  request  is  approved,  the  person 
shall  file  three  versions  of  the 
submission  containing  the  confidential 
business  information  in  question.  Ont> 
version  shall  contain  all  confidential  . 
business  information,  bracketed  in 
accordance  with  §  206.8(c),  with  the 
specific  information  as  to  which 
exemption  from  disclosure  was  granted 
enclosed  in  double  brackets.  This 
version  shall  have  the  following 
warning  marked  on  every  page;  "CBI 
exempted  from  disclosure  under  APO 
enclosed  in  double  brackets."  The  other 
two  versions  shall  conform  to  and  be 
filed  in  accordance  with  the 
requirements  of  §206.8,  except  that  the 
specific  information  as  to  which 
exemption  from  disclosure  was  granted 
shall  be  redacted  from  those  versions  of 
the  submission. 

(4)  Procedure  if  request  is  denied.  If 
the  request  is  denied,  the  copy  of  the 
information  lodged  with  the  Serrefar>' 
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shall  prompt  ly  be  returned  to  the 
requester. 

§206.18    Tin^  for  determinations, 
reporting. 

(a)  In  gen^l 
make  its 
injury  within 
which  the  pistition 
or  resolutioi , 
is  adopted 
that— 
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before  the  1 
investigatio 
complicatec 

its  determination 
(2)ifcriti 

alleged,  the 

determination 

completion 

respect  to  c 
The  Comiiission 

to  the  President 

practicable 

days (240 

are  alleged) 

petition  is  ' 

resolution 

adopted,  as 
(b)  PerisHpble 

the  case  of 


d  lys 


fled. 


li 
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Sut>part  [^-investigations  Relating  to 
Bilateral  Safeguard  Actions 

4.  Sectiqn  206.34  is  revised  to  read  as 
follows: 


§206.34 

A  petiti 
include 
of  the  clai 
reduction 


UMI 


C  ontents  of  petition. 

(in  under  this  Subpart  D  shall 
ific  information  in  support 
that,  as  a  result  of  the 
or  elimination  of  a  duty 


specif 


in 


provided  for  under  the  North  American 
Free  Trade  Agreement,  a  Canadian  or 
Mexican  article,  as  the  case  may  be,  is 
being  imported  into  the  United  States  in 
such  increased  quantities  (in  absolute 
terras)  and  under  such  conditions  so 
that  imports  of  the  article,  alone, 
constitute  a  substantial  cause  of  serious 
injury,  or  (except  in  the  case  of  a 
Canadian  article)  a  threat  of  serious 
injury,  to  the  domestic  industry 
producing  an  article  that  is  like  or 
directly  competitive  with  the  imported 
article.  Such  petition  shall  state  whether 
provisional  relief  is  sought  because 
critical  circumstances  exist  or  because 
the  imported  article  is  a  perishable 
agricultural  product.  In  addition,  such 
petition  shall  include  the  following 
information,  to  the  extent  that  such 
information  is  publicly  available  from 
governmental  or  other  sources,  or  best 
estimates  and  the  basis  therefor  if  such 
information  is  not  available: 

(a)  Product  description.  The  name  and 
description  of  the  imported  article 
concerned,  specifying  the  United  States 
tariff  provision  under  which  such  article 
is  classified  and  the  current  tariff 
treatment  thereof,  and  the  name  and 
description  of  the  like  or  directly 
competitive  domestic  article  concerned; 
{^3]  Representativeness. 

(1)  The  names  and  addresses  of  the 
firms  represented  in  the  petition  and/or 
the  firms  employing  or  previously 
employing  the  workers  represented  in 
the  petition  and  the  locations  of  their 
establishments  in  which  the  domestic 
article  is  produced; 

(2)  The  percentage  of  domestic 
production  of  the  like  or  directly 
competitive  domestic  article  that  such 
represented  firms  and/ or  workers 
account  for  and  the  basis  for  claiming 
that  such  firms  and/or  workers  are 
representative  of  an  industry;  and 

(3)  The  names  and  locations  of  all 
other  producers  of  the  domestic  article 
known  to  the  petitioner; 

(c)  Import  aata.  Import  data  for  at 
least  each  of  the  most  recent  5  full  years 
that  form  the  basis  of  the  claim  that  the 
Canadian  or  Mexican  article  concerned 
is  being  imported  in  increased 
quantities  in  absolute  terms; 

(d)  Domestic  production  data.  Data  on 
total  U.S.  production  of  the  domestic 
article  for  each  full  year  for  which  data 
are  provided  pursuant  to  paragraph  (c) 
of  this  section; 

(e)  Data  showing  injury.  Quantitative 
data  indicating  the  nature  and  extent  of 
injury  to  the  domestic  industry 
concerned: 

(1)  With  respect  to  serious  injury,  data 

indicating: 

(i)  A  significant  idling  of  production 
facilities  in  the  industry,  including  data 


indicating  plant  closings  or  the 
underutilization  of  production  capacity; 

(ii)  The  inability  of  a  significant 
number  of  firms  to  carry  out  domestic 
production  operations  at  a  reasonable 
level  of  profit;  and 

(iii)  Significant  unemployment  or 
imderemployment  within  the  industry: 

and/or 

(2)  With  respect  to  the  threat  of 
serious  injury,  data  relating  to: 

(i)  A  decline  in  sales  or  market  share, 
a  higher  and  growing  inventory 
(whether  maintained  by  domestic 
producers,  importers,  wholesalers,  or 
retailers),  and  a  dowmward  trend  in 
production,  profits,  wages,  productivity, 
or  employment  (or  increasing 
underemployment); 

(ii)  The  extent  to  which  firms  in  the 
industry  are  unable  to  generate  adequate 
capital  to  finance  the  modernization  of 
their  domestic  plants  and  equipment,  or 
are  imable  to  maintain  existing  levels  of 
expenditures  for  research  and 
development; 

(iii)  The  extent  to  which  the  U.S. 
market  is  the  focal  point  for  the 
diversion  of  exports  of  the  article 
concerned  by  reason  of  restraints  on 
exports  of  such  article  to,  or  on  imports 
of  such  article  into,  third  country 
markets;  and 

(3)  Changes  in  the  level  of  prices, 
production,  and  productivity. 

(f)  Cause  of  injury.  An  enumeration 
and  description  of  the  causes  believed 
to  be  resulting  in  the  injury,  or  threat 
thereof,  described  under  paragraph  (e) 
of  this  section,  and  a  statement 
regarding  the  extent  to  which  increased 
imports  of  the  Canadian  or  Mexican 
article  are  believed  to  be  such  a  cause, 
supported  by  pertinent  data; 

(g)  Relief  sought  and  purpose  thereof 
A  statement  describing  the  import  relief 
sought,  including  the  type,  amount,  and 
duration,  and  the  specific  pxuposes 
therefor,  which  may  include  facilitating 
the  orderly  transfer  of  resources  to  more 
productive  pursuits,  enhancing 
competitiveness,  or  other  means  of 
adjustment  to  new  conditions  of 
competition; 

(h)  Efforts  to  compete.  A  statement  on 
the  efforts  being  taken,  or  planned  to  be 
taken,  or  both,  by  firms  and  workers  in 
the  industry  to  make  a  positive 
adjustment  to  import  competition. 

(i)  Critical  circumstances.  If  the 
petition  alleges  the  existence  of  critical 
circumstani  es,  a  statement  setting  forth 
the  basis  for  the  belief  that  there  is  clear 
evidence  that  increased  imports  (either 
actual  or  relative  to  domestic 
production)  of  the  article  are  a 
substantial  cause  of  serious  injury,  or 
the  threat  thereof,  to  the  domestic 
industT}'.  and  that  delay  in  taking  action 


vyould  cause  damage  to  that  industry 
that  v/ould  be  difficult  to  repair,  and  a 
statement  concerning  the  provisional 
relief  requested  and  the  basis  therefor. 

5.  Section  206.35  is  revised  to  read  as 
follows; 

§  206.35    Time  for  determinations, 
reporting. 

(a)  In  general.  The  Commission  will 
make  its  determination  with  respect  to 
injury  within  120  days  after  the  date  on 
which  the  investigation  is  initiated.  The 
Commission  will  make  its  report  to  the 
President  no  later  than  30  days  after  the 
date  on  which  its  determination  is 
made. 

(b)  Perishable  agricultural  product.  In 
the  case  of  a  request  in  a  petition  for 
provisional  relief  with  respect  to  a 
perishable  agricultural  product  that  has 
been  the  subject  of  monitoring  by  the 
Commission,  the  Commission  will 
report  its  determination  and  any  finding 
to  the  President  not  later  than  21  days 
after  the  date  on  which  the  request  for 
provisional  relief  is  received. 

(c)  Critical  circumstances.  If 
petitioner  alleges  the  existence  of 
critical  circumstances  in  the  petition, 
the  Commission  will  report  its 
determination  regarding  such  allegation 
and  any  finding  on  or  before  the  60th 
day  after  such  filing  date. 

6.  Subpart  F  is  revised  to  read  as 
fuUows: 

Subpart  F— Monitoring;  Advice  as  to  Effect 
of  Extension,  Reduction,  Modification,  or 
Termination  of  Relief  Action 

206.51     .^pplicability  of  Subpart 

206  52     Monitoring. 

2(;r>.53    Investigations  to  advise  the 

President  as  to  the  probable  economiL 

effect  of  reduction,  modification,  or 

termination  of  action. 
2tifi.54    Investigations  with  respect  to 

extension  of  action. 
206.55     Investigations  to  evaluate  the 

effectiveness  of  relief. 

Subpart  F— Monitoring;  Advice  As  to 
Effect  of  Extension,  Reduction, 
Modification,  or  Termination  of  Relief 
Action 

§  2C5.51    AppHeability  of  subpart 

This  subpart  F  applies  speci-Hcally  to 
investigations  under  section  204  of  the 
Trade  Act.  For  other  applicable  rules, 
sne  subpart  A  of  this  part  and  part  201 
of  this  chapter. 

§  206.52    Monitoring. 

(d)  In  general.  As  Itrng  as  any  import 
relief  imposed  by  the  President 
pursuant  to  section  203  of  the  Trade  Act 
n-.Tiains  in  effect,  the  Commission  will 
monitor  developments  with  rrspect  lo 
tiio  domestic  industrj',  including  the 
j)rt)gress  and  specific  efforts  made  by 


workers  and  firms  in  the  industry  to, 
make  a  positive  ad>ustm  jnt  to  import 
competition. 

(b)  Reports.  Whenever  the  initial 
period  of  import  relief,  or  any  extension 
thereof,  exceeds  three  (3)  years,  the 
Commission  will  submit  a  report  on  the 
results  of  such  monitoring  to  the 
President  and  the  Congress.  Such  report 
will  be  submitted  not  later  than  the  date 
which  is  the  mid-point  of  the  initial 
period  of  import  relief,  or  any  extension 
thereof.  In*he  course  of  preparing  each 
such  report,  the  Commission  will  hold 
a  hearing  at  which  interested  persons 
will  be  given  a  reasonable  opportunity 
to  be  present,  to  produce  evidence,  and 
to  be  heard. 

§  206.53    Investigations  to  advise  the 
President  as  to  the  probable  economic 
effect  of  reduction,  n>odification.  or 
termination  of  action. 

Upon  the  request  of  the  President,  the 
Commission  will  conduct  an 
investigation  for  the  purpose  of 
gathering  information  in  order  that  it 
might  advise  the  President  of  its 
judgment  as  to  the  probable  economic 
effect  on  the  industry  concerned  of  any 
reduction,  modification,  or  termination 
of  the  action  taken  under  section  203  of 
the  Trade  Act  which  is  under 
consideration. 

§  206.54    Investigations  with  respect  to 
extension  of  action. 

(a)  Institution  of  investigations.  Upon 
the  request  of  the  President,  or  upon 
petition  on  behalf  of  the  industry 
concerned,  the  Commission  will 
investigate  to  determine  whether  an 
action  taken  under  section  203  of  the 
Trade  .'\ct  continues  to  be  necessary  to 
prevent  or  remedy  serious  injun'  and 
whether  there  is  evidence  that  the 
industry  is  making  a  positive 
adjustment  to  import  competition. 

(b)  Who  may  file  a  petition.  A  petition 
under  this  §  206.54  may  be  filed  by  an 
entity,  including  a  trade  association, 
firm,  certified  or  recognized  union,  or 
group  of  workers,  which  is 
representative  of  the  industry-  producing 
the  domestic  article  concerned  in  the 
investigation  of  the  Commission  which 
resulted  in  the  imposition  by  the 
President  of  the  import  relief  action. 

(c)  Time  far  filing.  Any  petition  filed 
on  behalf  of  an  industry-  for  a 
determination  under  this  §  206.54  must 
be  filed  with  the  Commission  not  earlier 
than  the  date  which  is  9  months,  and 
not  later  than  the  date  which  is  6 
months,  before  the  date  any  action  taken 
under  section  203  of  the  Trade  .^ct  is  to 
terminate. 

(d)  Contents  of  petition.  A  petition 
under  this  §206.54  shall  include  the 


following  information,  to  the  extent  that 
such  information  is  publicly  available 
from  governmental  or  other  sources:  or 
best  estimates  and  the  basis  therefor  if 
such  information  is  not  available: 

(1)  Identification  of  relief  action.  An 
identification  of  the  action  under 
section  203.  or  portion  of  such  action, 
for  which  a  determination  under  this 
§206.54  is  sought; 

(2)  Representativeness,  (i)  The  names 
and  addresses  of  the  firms  represented 
in  the  petition  and/or  the  firms 
employing  or  previously  employing  the 
workers  represented  in  the  petition  and 
the  locations  of  their  establishments  in 
which  the  domestic  article  is  produced; 

(ii)  The  percentage  of  domestic 
production  of  the  like  or  directly 
competitive  domestic  article  that  such 
represented  firms  and/or  workers 
account  for  and  the  basis  for  claiming 
that  such  firms  and/or  workers  are 
representative  of  an  industry;  and 

(iii)  The  names  and  locations  of  all 
other  producers  of  the  domestic  article 
known  to  the  petitioner; 

(3)  Import  data.  Import  data  on  the 
foreign  article  concerned  for  each  full 
year  since  action  was  taken  under 
section  203  of  the  Trade  Act.  starting 
with  the  year  in  which  action  was  taken; 

(4)  Domestic  production  data.  Data  on 
total  U.S.  production  of  the  domestic 
article  concerned  for  each  year  for 
which  data  are  provided  pursuant  to 
paragraph  (d)(3)  of  this  section; 

(5)  Efforts  to  adjust.  Specific 
information  in  support  of  the  claim  that 
action  under  section  203  of  the  Trade 
Act  continues  to  be  necessary  to  prevent 
or  remedy  serious  injury  and  that  there 
is  evidence  that  the  industn,'  is  making 

a  positive  adjustment  to  import 
competition. 

(e)  Limited  disclosure  of  certain 
confidential  business  information  under 
administrative  protective  order,  t  pon 
receipt  of  a  timely  appUcation  filed  bv 
an  authorized  appUcant.  the  Secretary 
shall  make  available  to  an  authorized 
applicant  under  administrative 
protective  order  all  confidential 
business  information  contained  in 
Commission  memoranda  and  report.> 
and  in  written  submissions  filed  with 
the  Commission  at  any  time  during  an 
investigation  under  this  section  whth 
respect  to  an  article  that  was  the  subjet  I 
of  an  affirmative  Commission 
determination  under  section  202  of  the 
Trade  ,\ct  (except  privileged 
information,  classified  information,  and 
specific  information  of  a  type  which 
there  is  a  clear  and  compelling  need  ft. 
withhold  from  disclosure).  Such 
disclosure  shall  be  made  in  the  manner 
provided  for  and  in  accordance  with  fhf 
procedures  sot  forth  in  §206.17  Th>' 
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19CFRPal207 

Notice  of  Irterim  Amendment  to  Rules 
of  Practice  and  Procedure 


United  States  International 

i 
IntJBrim  rules  with  request  for 


AGENCY: 

Trade  Conimission 

ACTION 

comment 


SUMMARY 
its  Rules  0 
an  interim 


UMI 


'he  Commission  is  amending 
Practice  and  Procedure  on 
basis  to  conform  with  the 


Uruguay  Round  Agreements  Act, 
(URAA).  These  rules  govern 
investigations  of  whether  domestic 
industries  are  injured  by  reason  of 
imports  sold  at  less  than  fair  value  or 
from  subsidized  imports  to  the  United 

States. 

The  amendments  provide,  in 
particular,  for  new  rules  concerning 
comments  on  information  obtained  in 
investigations  and  for  investigations 
concerning  certain  countervailing  duty 
orders  entered  under  section  ^3  of  the 
Tariff  Act  of  1930  (the  Act). 
Additionally,  several  rules  are  amended 
to  conform  their  language  with  the 
provisions  to  the  Act  added  or  amended 
by  the  URAA. 

DATES:  The  interim  amendments 
become  effective  on  January  1, 1995,  the 
date  on  which  the  World  Trade 
Organization  (WTO)  Agreement  enters 
into  force  with  respect  to  the  United 
States,  unless  the  United  States  Trade 
Representative  (USTR)  announces  prior 
to  that  date  that  the  WTO  Agreement 
vdll  not  enter  into  force  on  that  date. 
Should  the  effective  date  be  other  than 
January  1, 1995,  the  Commission  will 
publish  notice  to  such  effect  in  the 
Federal  Register. 

To  be  assured  of  consideration, 
written  comments  must  be  received  not 
later  than  April  3, 1995. 
ADDRESSES:  A  signed  original  and  14 
copies  of  each  set  of  comments,  along 
with  a  cover  letter,  should  be  submitted 
to  the  Secretary,  U.S.  International 
Trade  Commission,  500  E  Street  SW, 
Washington,  D.C.  20436. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  A.  Bernstein,  Office  of  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-205-3087. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  The 
URAA  was  enacted  on  December  8, 
1 994.  This  legislation  contains 
provisions  which,  inter  alia,  amend 
Title  VII  of  the  Act  (19  U.S.C.  1671  et 
seq.),  concerning  antidumping  and 
countervailing  duty  investigations  and 
review.  The  Commission's  rules 
concerning  Title  VII  practice  and 
procedure  need  to  be  amended  to 
conform  to  the  new  legislation. 

Section  335  of  the  Act  (19  U.S.C. 
1335)  authorizes  the  Commission  to 
adopt  such  reasonable  procedures  and 
rules  and  regulations  as  it  deems 
necessary  to  carry  out  its  functions  and 
duties.  Additionally,  section  103(a)  of 
the  URAA  specifies  that  appropriate 
officers  of  the  United  States  Government 


may  issue  such  regulations  as  may  be 
necessary  to  ensure  that  any  provision 
of  that  act,  or  amendment  made  by  the 
act.  is  appropriately  implemented  on 
the  effective  date  of  that  act,  and  section 
103(b)  of  the  UR.\A  directs  that  any 
interim  regulations  necessary  or 
appropriate  to  carry  out  any  action 
proposed  in  the  Statement  of 
Administrative  Action  approved  under 
section  101(a)  of  the  URAA  to 
implement  an  agreement  described  in 
section  101(d)(7),  (12),  or  (13)  of  the 
URAA  be  issued  not  later  than  1  year 
after  the  date  on  which  the  agreement 
enters  into  force  with  respect  to  the 
United  States. 

Commission  rules  to  implement  new 
legislation  ordinarily  are  promulgated  in 
accordance  with  the  rulemaking 
provisions  of  section  553  of  the 
Administrative  Procedure  Act  (APA)  (5 
U.S  C.  551  et  seq.),  which  entails  the 
following  steps:  (1)  publication  of  a 
notice  of  proposed  rulemaking;  (2) 
solicitation  of  public  comments  on  the 
proposed  rules;  (3)  Commission  review 
of  such  comments  prior  to  developing 
final  rules;  and  (4)  publication  of  the 
final  rules  thirty  days  prior  to  their 
effective  date.  See  5  U.S.C.  553.  That 
procedure  could  not  be  utilized  in  this 
instance  because  the  new  legislation 
was  enacted  on  December  8, 1994,  and 
will  become  effective  when  the  WTO 
enters  into  force  with  respect  to  the 
United  States,  which  will  be  January  1 , 
1995,  unless  USTR  aimounces 
otherwise  prior  to  that  date. 
Consequently,  it  was  not  possible  to 
complete  the  section  553  rulemaking 
procedure  prior  to  the  effective  date  of 
the  new  legislation. 

The  Commission  thus  determined  to 
adopt  interim  rules  that  will  go  into 
effect  when  the  provisions  of  the  URAA 
amending  Title  VII  become  effective  and 
will  remain  in  effect  until  the 
Commission  adopts  final  rules 
promulgated  in  accordance  with  the 
usual  notice,  comment,  and  advance 
publication  procedure. 

The  Commission's  authority  to  adopt 
interim  rules  without  following  all  steps 
listed  in  section  553  of  the  APA  is 
derived  from  three  sources:  (1)  section 
335  of  the  Act  (19  U.S.C.  1335),  the 
pertinent  portion  of  which  was 
discussed  above;  (2)  section  103  of  the 
URAA  and  the  Statement  of 
Administrative  Action  approved  by  the 
URAA,  the  pertinent  portions  of  which 
were  also  discussed  above;  and  (3) 
provisions  of  section  553  of  the  APA 
which  allow  an  agency  to  dispense  with 
various  steps  in  the  prescribed 
rulemaking  procedure  under  certain 
circumstances. 


The  Commission  determined  that  the 
need  for  interim  rules  is  clear  in  this 
instance.  TTie  Commission  noted  that 
the  new  legislation  alters  Title  VII 
practice  and  procedure  and  that  the 
existing  Commission  rules  do  not 
encompass  certain  procedures  required 
by  the  new  legislation.  The  Commission 
found  that  rulemaking  was  essential  for 
the  orderly  administration  of  Title  VII  as 
amended  by  the  new  legislation. 
Furthermore,  since  the  legislation  is  to 
become  effective  very  shortly  after 
enactment,  the  Commission  concluded 
that  it  would  be  imperative  that 
implementing  rules  be  in  place  on  the 
effective  date  of  the  new  statute. 

The  Commission  noted  that  an  agency 
may  dispense  with  piiblication  of  a 
notice  of  proposed  rulemaking  when  the 
followring  circumstances  exist:  (1)  the 
proposed  rules  are  interpretive  rules, 
general  statements  of  jwlicy,  or  rales  of 
agency  organization,  procedure  or 
practice;  or  (2)  the  agency  for  good 
cause  finds  that  notice  and  public 
procedure  thereon  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest,  and  that  finding  (and  the 
reasons  therefor)  are  incorporated  info 
the  rules  adopted  by  the  agency.  5 
U.S.C.  §  553(b).  An  agency  may  also 
dispense  with  the  publication  of  a 
notice  of  final  rules  thirty  days  prior  to 
their  effective  date  if  (1)  the  rules  are 
interpretive  rules  or  statements  of  policy 
or  (2)  the  agency  finds  that  "good 
cause"  exists  for  not  meeting  the 
advance  publication  requirement  and 
that  finding  is  published  along  with  the 
rule.  5  U.S.C.  553(d)(3). 

In  this  instance,  the  Commission 
determined  that  the  requisite 
circumstances  existed  for  dispensing 
with  the  notice,  comment,  and  advance 
publication  procedure  that  ordinarily 
precedes  the  adoption  of  Commission 
rules.  For  purposes  of  invoking  the 
section  553(b)  exemption  from 
publishing  a  notice  of  proposed 
rulemaking  which  solicits  public 
comment,  the  Commission  found  that 
(1 )  the  interim  rules  are  "agency  rales 
of  procedure  or  practice";  and  (2)  since 
the  new  legislation  is  projected  to 
become  effective  very  shortly  after 
enactment,  and  the  time  or  fact  of 
enactment  could  not  be  predicted  in 
advance,  it  clearly  would  be 
"impracticable"  for  the  Commission  to 
comply  with  the  usual  notice,  comm«it. 
and  advance  publication  procedure.  For 
the  purpose  of  invoking  the  section 
553(d)(3)  exemption  from  publishing 
advance  notice  of  the  interim  rules 
thirty  days  prior  to  their  effective  date, 
the  Commission  found  that  the  fact  that 
the  new  legislation  is  expected  to 
iM'come  effective  very  shortly  after 


enactment  made  such  advance 
publication  impossible  and  constituted 
"good  cause"  for  the  Commission  not  to 
comply  with  that  requirement. 

The  Commission  recognizes  that 
interim  regulations  should  not  respond 
to  anything  more  than  the  exigencies 
created  by  the  new  legislation  and 
expects  that  the  more  comprehensive 
final  rales  to  follow  will  emerge  as  a 
result  of  the  Congressionally-mandated 
policy  of  affording  public  participation 
in  the  ralemaking  process.'  Having  been 
promulgated  in  response  to  exigencies 
created  by  the  new  legislation,  each 
interim  rale  accordingly  comes  under 
one  or  more  of  the  following  categories: 

(1)  revision  of  a  pre-existing  rale  that 
conflicted  with  the  new  legislation; 

(2)  a  technical  amendment  to  make  a 
pre-existing  rale  conform  to  the 
language  of  the  new  legislation; 

(3)  rewording  of  a  pre-existing  rale  to 
avoid  confusion  about  how  the  rale  is 
to  be  applied  in  light  of  the  new 
legislation;  or 

(4)  a  new  rale  covering  a  matter 
provided  for  in  the  new  legislation  but 
not  covered  by  a  pre-existing  rale.  More 
comprehensive  final  rales  vdll  be  issued 
at  a  later  date  in  accordance  with  the 
usual  notice,  public  comment,  and 
advance  publication  procedure. 

Because  the  interim  regulations 
merely  respond  to  exigencies  created  by 
the  new  legislation,  the  Commission  has 
further  determined  that  they  do  not 
meet  the  criteria  described  in  section 
3(f)  of  Executive  Order  12866  (58  FR 
51735.  Oct.  4.  1993)  (EO)  and  thus  do 
not  constitute  a  significant  regulatory 
action  for  purposes  of  the  EO.  In 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  §601  note),  the 
Commission  hereby  certifies  pursuant  to 
5  U.S.C.  §  605(b)  that  the  rales  set  forth 
in  this  notice  are  not  likely  to  have  a 
significant  impact  on  a  substantial 
number  of  small  business  entities.  In 
any  event,  the  Regulatory  Flexibility  Act 
is  inapplicable  to  this  ralemaking 
because  it  is  not  one  in  which  a  notice 
of  proposed  rulemaking  is  required 
under  5  U.S.C.  §  553(b). 

Explanation  of  the  Interim 
AmendmeDts  to  19  CFR  Part  207 

The  amendments  set  forth  below  are 
intended  to  reflect  changes  in  the  law 
effected  by  the  URAA. 

Section  207.1  is  amended  to  state  that 
the  Part  207  regulations  are  not 
applicable  to  investigations  conducted 
pursuant  to  section  783  of  the  Act. 


'  Scff  Americaa  Federation  of  Cmvmmrril 
Employees.  AFL-CIO  v.  Block.  655  F.2d  1 153.  1157 
1 158  tac  Or.  1981)  ("AflGf-).  See  also  Untied 
States  V.  Comer.  787  F.2d  104.  120  (5lh  Cjr.  19«5| 
(quoting  AFCEt. 


which  concerns  antidumping  petitions 
filed  by  third  countries.  Section  733  was 
added  to  the  Act  by  section  232  of  the 
URAA.  Section  783(c)  states  that 
Commission  determinations  in 
investigations  arising  fi-om  antidumping 
petitions  by  third  countries  shall  be 
made  according  to  procedural 
requirements  specified  by  the  Office  of 
the  United  States  Trade  Representative 
(USTR).  Because  the  Commission  is  not 
the  agency  that  has  been  accorded 
statutory  authority  to  specify  procedures 
with  respect  to  section  783 
investigations,  section  207.1  must  bo 
amended  to  exclude  section  783 
investigations  from  its  scope. 
Additionally,  the  U.S.  Code  citations  in 
section  207.1  have  been  amended  to 
reflect  the  new.U.S.  Code  provisions 
added  to  Title  V7I  of  the  Act  by  the 
URAA. 

Section  207.2(e)  is  amended  to  change 
the  reference  to  "a  class  or  kind  of 
merchandise"  to  "subject  merchandise." 
This  reflects  a  change  in  statutory 
terminology  pursuant  to,  intrr  alia. 
section  233(5)  of  the  UR.\A. 

Section  207.8  is  amended  to  conform 
its  terminology  to  changes  made  in  the 
Act  pursuant  to  section  231  of  the 
URA.\.  The  reference  under  clause  (a)  to 
"best  information  otherwise  available" 
has  been  changed  to  "the  facts 
otherv\ise  available."  consistent  with 
new  section  776(a)  of  the  Act.  The 
language  under  clause  (c)  referencing 
adverse  inferences  has  been  amended  to 
conform  to  that  used  in  new  section 
776(b)  of  the  Act. 

Sections  207.10(a).  207.10(c)|2).  and 
207.11  are  amended,  and  former  section 
207.10(d)  is  repealed,  to  eliminate 
references  to  petitions  filed  under 
section  303.  Section  261  of  the  URAA 
repeals  section  303  on  its  effective  date, 
so  no  nev/ section  303  petitions  will  be 
filed  after  the  effective  date  of  these 
regulations.  Other  references  to  section 
303  have  been  retained  in  the 
regulations,  inasmuch  as  section 
261(b)(2)  of  the  URAA  states  that  the 
repeal  does  not  affect  pending 
proceedings  under  section  303.  and  the 
Conimission  may  have  section  303 
investigations  pending  as  of  the 
effective  date  of  these  regulations. 
A  new  section  207.29  is  added 
concerning  comments  on  infomiation. 
This  new  section  implements  the 
provisions  of  section  782(g)  of  the  Act. 
as  amended  by  section  231  (a)  of  the 
URAA.  These  new  provisions  require 
the  Commission,  before  making  a  final 
determination  in  countervailing  or 
antidujliping  duty  investigations  or 
review  proceedings,  to  cease  collecting 
information  and  provide  parties  to  the 
proceeding  with  a  final  opportimity  to 
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.29(a)  concerns  the 
's  first  obligation  under  new 
g):  to  disclose  information 
an  investigation  or  review. 
, ,  section  207.29(a)  requires 
ion  to  specify  in  a  final 
or  countervailing  duty 
a  date  on  which  it  will 
he  parties  to  the 
all  information  on  which 
previously  had  an 
to  comment.  This  includes 
pi  Dprietary  information,  which 
released  pursuant  to 

ve  protective  order.  It  is 
that  the  disclosure  date  will 
as  soon  as  practicable  after 
Df  the  final  investigation, 
y.  to  ensure  that  all 
( orrections  are  received  by 
i  >sion  prior  to  the  disclosure 
207.23(c)(2)  is  amended  to 
proposed  revisions  to  the 
be  submitted  to  the 
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tra  iscnpt 


Secretary  at  least  one  day  prior  to  the 
information  disclosure  date. 

Section  207.29(b)  concerns  the 
Commission's  second  obligation  under 
new  section  782(g):  to  provide  the 
parties  an  opportunity  to  comment  on 
the  information  disclosed.  This  section 
indicates  that  the  Commission  will 
specify  a  date  on  which  the  parties  will 
have  an  opportunity  to  file  comments 
on  information  disclosed  to  them 
pursuant  to  subsection  (a).  The 
comments  can  only  concern  the 
information  disclosed  pursuant  to 
subsection  (a)  and  shall  not  exceed  10 
pages  of  textual  material,  double  spaced 
and  single-sided,  on  stationery 
measuring  8V2  x  11  inches.  To 
implement  the  requirement  of  section 
782(g)  that  the  Commission  disregard 
comments  containing  any  new  factual 
information,  the  regulation  requires  that 
comments  addressing  the  accuracy, 
reliability,  or  probative  value  of 
information  disclosed  by  reference  to 
information  elsewhere  in  the  record 
shall  identify  where  in  the  record  such 
information  is  found.  Section  207.29(b) 
also  states  that  the  record  shall  close  on 
the  date  the  comments  are  due.  except 
as  provided  in  section  771(7)(G)(iii) 
w;^  respect  to  staggered  investigations. 
^Pursuant  to  section  207.29(c).  the 
provisions  of  section  207.29  will  be 
applicable  to  final  countervailing  duty 
and  antidumping  investigations  under 
sections  705  and  735  to  which  the 
amendments  made  to  Title  VII  of  the 
Act  by  the  URAA  are  apphcable. 
Additionally,  by  virtue  of  section 
207.45(d)  and  new  section  207.46(d). 
the  provisions  of  section  207.29  are  also 
pertinent  to  changed  circumstances 
investigations  imder  section  751(b)  and 
reviews  of  certain  outstanding  section 
303  orders  under  new  section  753. 

In  furtherance  of  new  section  207.29, 
the  Commission  may  adopt  a  practice  of 
releasing  staff  reports  on  or  before  the 
disclosure  date  established  pursuant  to 
that  section  in  the  event  that  one  or 
more  parties  to  an  investigation  or 
review  do  not  have  access  to  business 
proprietary  information  subject  to 
administrative  protective  order.  Section 
207.21(b)  is  therefore  amended  to  delete 
the  clause  stating  that  the  public  version 
of  the  Commission's  final  staff  report 
will  be  released  "after  the  Commission's 
final  determination."  The  Commission 
does  not  take  the  position,  however,  that 
such  a  practice  is  required  by  section 
207.29.  Nor  does  the  Commission 
anticipate  that  it  will  necessarily  release 
public  copies  of  staff  reports  on  or 
before  the  disclosure  date  as  a  general 
matter. 

There  are  two  technical  amendments 
to  section  207.40.  First,  section 


207.40(a)  is  amended  by  addition  of  the 
language  "upon  withdrawal  of  the 
petition  by  the  petitioner"  so  it  will 
conform  more  closely  with  sections 
704(a)(3)  and  734(a)(3),  whose 
requirements  it  implements.  This 
change  is  also  needed  because  the 
URAA  has  amended  the  Act  to  specify 
that  a  Commission  preliminary 
determination  of  negligible  imports 
pursuant  to  new  section  771(24)  will 
have  the  effect  of  terminating  an 
investigation.  Second,  section  207. 40(h) 
is  amended  to  reflect  that  the 
Department  of  Commerce  may  suspend 
antidumping  investigations  pursuant  to 
section  734(1).  as  well  as  sections  734  (b) 
and  (c). 

A  new  section  207.46  is  added  to 
establish  procedures  for  investigations 
under  section  753  of  the  Act.  Section 
753.  which  was  added  to  the  .^ct  by 
section  271  of  the  URAA.  concerns 
countervailing  duty  orders  that  were 
issued  under  former  section  303  of  the 
Act  without  an  injury  determination 
being  made  by  the  Commission. 

Section  207.46(a)  contains  definitions 
for  terms  used  in  that  section.  The  first 
term,  "requesting  party."  merely 
references  the  type  of  parties  eligible 
under  section  753(a)(1)  to  request  an 
investigation  pursuant  to  that  section. 
The  second  term,  "order,"  is  taken 
directly  from  section  753(a)(2).  The 
third  term,  "WTO  agreement,"  is  taken 
directly  ft-om  section  2(9)  of  the  URAA. 

Section  207.46(b)  establishes 
requirements  for  requests  for  reviews 
under  section  753.  Such  requests  must 
be  made  by  a  "requesting  party" — that 
is,  a  party  eligible  to  file  a  request  under 
section  753(a)(1),  and  must  be  made 
within  the  time  period  established 
under  section  753(a)(3).  Paragraphs  (1) 
through  (4)  specify  additional  material 
that  should  be  included  within  the 
request  to  enable  the  Commission  to 
facilitate  and  organize  its  investigation 
under  section  753  and  to  formulate 
questionnaires.  These  encompass: 

(1)  A  description  of  the  relevant 
domestic  like  product  and  domestic 
industry  on  which  the  requesting  party 
believes  the  Commission  should  focus 
in  conducting  its  section  753 
investigation,  and  identification  of  the 
individual  members  of  that  domestic 
industry. 

(2)  Information  concerning  the  names 
and  addresses  of  all  known  enterprises 
believed  to  be  manufacturing, 
producing,  exporting,  or  importing  the 
subject  merchandise. 

(3)  Information  reasonably  available 
to  the  requesting  party  documenting 
how  that  domestic  industry  is  likely  to 
be  materially  injured  by  reason  of 
subject  imports  if  the  section  303  order 


at  issue  is  revoked.  The  provision 
spocifies  certain  types  of  information 
conrx-rning  both  the  domestic  industry 
ciiui  entities  that  produce  or  export  the 
subject  imports  that  should  be  included 
within  the  request,  to  the  e.xtent 
pf)ssible.  to  facilitate  the  Commission's 
(Ifturniination. 

(4)  Information  concerning  any  scope 
iind  attticircumvention  rulings  issued  by 
the  Dejiartment  of  Commerce  with 
respect  to  the  section  303  order  at  issue. 

When  the  Commission  receives  » 
tiintily  request  for  a  section  753 
investigation  satisfying  these 
n^quin-ments,  section  207.46(cJ(l] 
provides  that  it  will  publish  a  notice  nf 
initiation  of  the  investigation  in  the 
Federal  Register.  Such  notice  is 
ri'quiied  by  section  753(d).  Section 
^07. 46(c)(2)  implements  the  policy  of 
section  753(b)(1)(B)  that  the 
Commission  should  issue 
determinations  in  .section  753 
investigations  within  one  year  of 
initiiifion  to  the  extent  possible.  The 
statute,  however,  provides  an  exception 
to  the  one-year  policy  in  section 
753(b)(1)(C)  for  investigations  initiated 
within  one  year  after  the  date  on  which 
the  WTO  Agreement  enters  into  force 
with  respect  to  the  United  States.  This 
exception  is  reflected  at  section 
:i07.46(i:)(3)  of  the  new  regulations, 
which  pursuant  to  the  statute,  states  that 
all  investigations  must  be  completed 
within  four  years  of  the  date  the  WTO 
A^nK-nient  enters  into  force  and  that  the 
Commission  shall  confer  with  the 
Department  of  Commerce  in 
(ieterinining  whether  to  extend  a 
completion  date.  Section  207.46(c)(3) 
iilso  provides  a  description  of  grounds 
that  may  justify  the  Commission 
extending  a  completicm  date;  the 
grounds  specified  are  not  intended  to  be 
exclusive. 

Section  207.46(d)  specifies  that  the 
procedures  set  forth  pertaining  to  final 
antidumping  and  countervailing  duty 
investigations  shall  also  be  applicable  to 
section  753  investigations.  This  is 
consistent  with  section  753(b)(1)(A)  of 
the  Act. 

Section  207.46(e)  reflects  the 
requirements  of  section  753(b)(4)  with 
rt!spect  to  section  303  orders  for  which 
no  request  for  review  is  filed.  Similarly, 
section  207.46(f)  reflects  the 
requirements  of  Section  753(c)  for 
section  303  investigations  without  an 
injury  test  that  are  pending  or  have  been 
suspended  when  a  country  has  become 
a  signator>'  to  the  WTO's  Agreement  on 
Subsidies  and  Counter\'ailing  Measures. 

Section  207.46(g)  concerns  review 
requests  made  under  section  753(e). 
That  section  permits  a  requesting  party 
to  file,  .simultaneously  with  its  request 


for  review  under  section  753,  a  request 
for  an  expedited  "sunset"  review  under 
section  751(c)  of  countervailing  or 
antidumping  duty  orders  involving  the 
same  or  comparable  subject 
merchandi.se.  Secti(ms  753(e)(1)(A)  and 
753(e)(3)  indicate  that  if  the  Department 
of  Commerce,  after  consultation  with 
the  Commission,  should  determine  to 
initiate  a  review  pursuant  to  the  request, 
the  Commission  shall  conduct  a 
consolidated  review  pursuant  to  the 
procedures  applicable  to  section  751(c) 
reviews. 

The  Commission  has  determined  not 
to  issue  detailed  regulations  for  section 
751(c)  investigations  as  part  ofthe.se 
interim  rules.  Instead,  the  Conunission 
anticipates  that  it  will  promulgate  such 
regulations  pursuant  to  notice-and- 
comment  rulemaking  procedures 
promptly  after  the  UR^A.^'s  amendments 
to  the  Act  become  effective. 
Nevertheless,  section  207.46(g)  contains 
a  brief  specification  of  how  any  section 
751(c)  reviews  initiated  by  Department 
of  Commerce  pursuant  to  requests  made 
under  section  753(e)  will  be  conducted. 
Section  207.40(g)(1)  authorizes  requests 
for  expedited  review,  and  states  that  the 
request  for  review  under  section  751((:) 
should  set  forth  evidence  to  establish 
why  revocation  of  the  order  to  be 
reviewed  under  section  751(c)  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  material  injury.  Again,  the 
Commission  intends  to  promulgate 
more  detailed  regulations  concerning 
the  content  of  requests  for  review  under 
section  751(c)  as  part  of  subsequent 
notice-and-comment  rulemaking. 

Section  207.46(g)(2)  states  that  if  the 
Department  of  Commerce  should 
determine  to  initiate  a  section  751(c) 
review,  the  Commission  shall  conduct  a 
consolidated  review  under  sections 
751(c)  and  753  under  the  procedures  set 
forth  in  Subparts  A  and  C  of  Fart  207. 
This  implements  the  requirements  of 
section  753iej(3)  pending  the 
promulgation  of  more  detailed 
procedural  rules  pertaining  to  secticm 
751(c)  investigations.  Section 
207.46(g)(3)  states  that  if  Commerce 
should  determine  not  to  initiate  a 
section  751(c)  review,  the  Commission 
will  proceed  with  the  section  753 
review  request  pursuant  to  the 
procedures  stated  elsewhere  in  section 
207.46. 

List  of  Subjects  in  19  CFR  Part  207 

Administrative  practice  and 
procedure.  Antidumping, 
Countervailing  duties.  Investigations, 


PART  207— [AMENDED] 

Part  207  is  amended  as  st!t  forth 
below: 

1.  The  authority  citation  for  I'.irt  207 
is  rc!vised  to  read  as  follows: 

Authority:  19  i:..S.C.  nO»,  1.J.16,  1G71- 

lerrii.  2-iH2.  sw,.  nii.  \\Ai.  I,.  io,i-4f)5.  ion 

.Stat.  4800. 

Id.  Section  207.1  is  revised  to  read  as 
follows: 

§  207.1     Applicability  of  part 

Part  207  appli(rs  to  proceedings  of  the 
Commission  under  section  303,  section 
516.^  and  title  VII  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1303.  1516Aand  1671- 
1077n)  (the  .Act),  other  than 
investigations  under  section  783  (I'l 
U.S.C.  1677n).  which  will  be  conducted 
pursuant  to  procedures  specified  bv  the 
Office  of  the  United  States  Trade 
Representative. 

2.  Paragraph  (e)  of  section  207.2  is 
rt;vised  thread  as  follows: 

§  207.2    Oefinltions  applicable  to  pan  207. 

*  •         *      ,  •         * 

(e)  The  term  /n/ur}- means:  Material 
injury  or  threat  of  material  injur,'  to  an 
industry  in  the  United  States,  or 
material  retaniation  of  the  establishinent 
of  an  industry  in  the  U'nited  .States,  by 
reason  of  imports  into  the  United  States 
of  subject  merchandise  which  is  found 
by  the  administering  authority  to  be 
subsidized,  or  sold,  or  likely  to  be  sold, 
at  less  than  its  fair  value. 

♦  •         *         *         • 

3.  Section  207.8  is  revised  to  read  as 
follows: 

§  207.8    Questionnaires  to  tiave  the  force  of 
subpoenas;  subpoena  enforcement 

Any  questionnaire  issued  by  the 
Commission  in  connection  with  any 
investigation  under  section  303  or  title 
V'll  of  the  Act.  may  be  issued  as  a 
subpoena  and  subscribed  by  a 
Commissioner,  after  which  it  shall  have 
the  force  and  effect  of  a  subpoena 
authorized  by  the  Commission. 
Whenever  any  party  or  any  other  person 
fails  to  respond  adequately  to  sui  h  a 
subpoena  or  whenever  a  party  or  any 
other  person  refuses  or  is  unable  to 
produce  information  requested  in  a 
timely  manner  and  in  the  form  required, 
or  otherwise  significantly  impedes  an 
investigation,  the  Commission  may: 

(a)  Use  the  facts  otherwise  available  in 
making  its  determination; 

(b)  .Seek  judicial  enforcement  of  the 
suhpotma  pursuant  to  19  L'.S.C.  1333; 

(c)  Make  inferences  adverse  to  such 
person's  position,  if  such  person  is  an 
interested  party  that  has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information:  and 
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iuch  other  actions  as 
1 3  obtain  needed  information. 
Paragr  iphs  (a)  and  (c)(2)  of  Section 
•evised  to  read  as  follows: 


(d)  Take 
necessary 

4. 
207.10  are 


§  207.10    Fl  ing  of  petition  with  the 
Commisslof  1. 

(a)  Filing  of  the  petition.  Any 
interested  ]  »arty  who  files  a  petition 
with  the  ac  ministering  authority 
pursuant  t(  section  702(b)  or  732(b)  of 
the  Act  shall  file  copies  of  the  petition, 
pursuant  t(  section  201.8  of  this 
chapter,  wi  th  the  Secretary  on  the  same 
day  the  petition  is  filed  with  the 
administer  ng  authority.  If  the  petition 
complies  v  ith  the  provisions  of  section 
207.11.  it  s  lall  be  deemed  to  be 
properly  fi  ed  on  the  date  on  which  the 
requisite  njimber  of  copies  of  the 
petition  is  deceived  by  the  Secretary. 
The  Secret  iry  shall  notify  the 
administer  ng  authority  of  that  date. 
Notwithstanding  section  201.11  of  this 
chapter,  a  )etitioner  need  not  file  an 
entiy  of  ap  pearance  in  the  preliminary 
investigatii  »n  instituted  upon  the  filing 
of  its  petiti  on.  which  shall  be  deemed 
an  entry  ol  appearance,  although  the 
petitioner  nust  file  an  entry  of 
appearand !  in  any  final  investigation 
corresponc  ing  to  that  preliminary 
investigati  )n. 


(c)* 

(2)  \Vhe4 
any  allegal  i 
under  sect  on 
be  made  Lr 
petition  ar  d 
possible.  C  ri 
allegation* 
petition  or 
shall  conti  in 
available  1 3 
fectors  em  imerated 
705(b)(4)(n) 


not  made  in  the  petition, 
ions  of  critical  circumstances 
703  or  733  of  the  Act  shall 
an  amendment  to  the 
shall  be  filed  as  early  as 
itical  circumstances 
,  whether  made  in  the 
in  an  amendment  thereto, 
information  reasonably 
petitioner  concerning  the 

in  sections 
and  735(b)(4)(A)  of  the  Act. 


[i  imended] 
Parag  aph  (d)  of  section  207.10  is 


§207.10 

5. 
removed. 

6.  Secti<in  207.11  is  revised  to  read  as 
follows: 


§  207.1 1    C  ontents  of  petition. 

The  peti  tion  shall  be  signed  by  the 
petitioner  or  his  duly  authorized  officer, 
attorney,  (  r  agent,  and  shall  set  forth  the 
name,  add  ress,  and  telephone  number  of 
the  petitioner  and  any  such  officer, 
attorney,  ( r  agent,  and  the  names  of  all 
represents  tives  of  petitioner  who  will 
appear  in  ihe  investigation.  The  petition 
shall  alie^  the  elements  necessary  for 
the  impos  tion  of  a  duty  under  section 
701(a)  or  :  31(a)  of  the  Act  and  contain 
informati(  m  reasonably  available  to  the 
petitioner  supporting  the  allegations. 
Petitioner  t  are  advised  to  refer  to  the 


UMI 


administering  authority's  regulations 
concerning  the  contents  of  petitions. 

7.  Paragraph  (b)  of  section  207.21  is 
revised  to  read  as  follows: 

§  207.21    Prehearing  and  final  staff  reports. 

«         *         •         •         « 

(b)  Final  staff  report.  After  the 
hearing,  the  Director  shall  revise  the 
prehearing  staff  report  and  submit  to  the 
Commission,  prior  to  the  Commission's 
final  determination,  a  final  version  of    ' 
the  staff  report.  The  final  staff  report  is 
intended  to  supplement  and  correct  the 
information  contained  in  the  prehearing 
staff  report.  A  public  version  of  the  final 
staff  report  shall  be  made  available  to 
the  public  and  a  business  proprietary 
version  shall  also  be  made  available  to 
persons  authorized  to  receive  business 
proprietary  information  under  section 
207.7. 

8.  Paragraph  (c)(2)  of  section  207.23  is 
revised  to  read  as  follows: 

§207.23    Hearing. 

•        •         •         •         • 

(c)*   *   • 

(2)  Revision  of  transcripts.  Within  ten 
(10)  days  of  the  completion  of  a  hearing, 
but  in  any  event  at  least  one  (1)  day 
prior  to  the  date  for  disclosure  of 
information  set  pursuant  to  section 
207.29(a),  any  person  who  testified  at 
the  hearing  may  submit  proposed 
revisions  to  the  transcript  of  his 
testimony  to  the  Secretary.  No 
substantive  revisions  shall  be  permitted. 
If  in  the  judgment  of  the  Secretary  a 
proposed  revision  does  not  alter  the 
substance  of  the  testimony  in  question, 
he  shall  incorporate  the  revision  into  a 
revised  transcript. 

9.  A  new  section  207.29  is  added  to 
read  as  follows: 

§  207.29    Comntent  on  information. 

(a)  In  any  final  investigation  under 
section  705  or  735  of  the  Act,  the 
Commission  shall  specify  a  date  on 
which  it  will  disclose  to  all  parties  to 
the  investigation  all  information  it  has 
obtained  on  which  the  parties  have  not 
previously  had  an  opportunity  to 
comment.  Any  such  information  that  is 
business  proprietary  information  will  be 
released  to  persons  authorized  to  obtain 
such  information  pursuant  to  section 
207.7.  The  date  on  which  disclosure  is 
made  will  occur  after  the  filing  of 
posthearing  briefs  pursuant  to  section 
207.24. 

(b)  The  parties  shall  have  an 
opportunity  to  file  comments  on  any 
information  disclosed  to  them  after  they 
have  filed  their  posthearing  brief 
pursuant  to  section  207.24.  Comments 
shall  only  concern  such  information, 
and  shall  not  exceed  10  pages  of  textual 


material,  double  spaced  and  single- 
sided,  on  stationery  measuring  8  V2  x  11 
inches.  A  comment  may  address  the 
accuracy,  reliability,  or  probative  value 
of  such  information  by  reference  to 
information  elsewhere  in  the  record,  in 
which  case  the  comment  shall  identify 
where  in  the  record  such  information  is 
found.  Comments  containing  new 
factual  information  or  comments  on 
information  disclosed  prior  to  the  filing 
of  the  posthearing  brief  shall  be 
disregarded.  The  date  on  which  such 
comments  must  be  filed  will  be 
specified  by  the  Commission  when  it 
specifies  the  time  information  will  be 
disclosed  pursuant  to  paragraph  (a)  of 
this  section.  The  record  shall  close  on 
the  date  such  comments  are  due,  except 
with  respect  to  investigations  subject  to 
the  provisions  of  section  771{7)(G)(iii)  of 
the  Act. 

(c)  This  section  shall  be  applicable 
only  to  proceedings  that  have  been  self- 
initiated  by  the  administering  authority 
after,  or  initiated  pursuant  to  petitions 
or  requests  filed  after,  the  date  on  which 
the  Agreement  Establishing  the  World 
Trade  Organization  enters  into  force 
with  respect  to  the  United  States. 

10.  Paragraphs  (a)  and  fb)  of  section 
207.40  are  revised  to  read  as  follows: 

§  207.40    Termination  and  suspension  of 
investigation. 

(a)  An  investigation  under  title  V'll 
may  be  terminated  by  the  Commission 
by  giving  notice  in  the  Federal  Register 
to  all  parties  to  the  investigation,  upon 
withdrawal  of  the  petition  by  the 
petitioner,  or  upon  issuance  of  a  final 
negative  determination  or  termination  of 
its  investigation  by  the  administering 
authority  under  section  303,  705  or  735 
of  the  Act.  The  Commission  may  not 
terminate  an  investigation  upon 
withdrawal  of  the  petition  by  the 
petitioner,  however,  before  a 
determination  is  made  by  the 
administering  authority  under  section 
702(c),  703(b),  732(c)  or  733(b)  of  the 
Act. 

(b)  Upon  receipt  of  notice  of 
suspension  of  an  mvestigation  by  the 
administering  authority  under  section 
704  (b)  or  (c)  or  734(b),  (c).  or  (1),  of  the 
Act,  the  Secretary  shall  issue  a  notice  of 
suspension  of  the  Commission 
investigation.  Such  suspension  shall  not 
prevent  the  Director  from  conducting 
such  other  investigative  activities  as  he 
deems  appropriate  with  respect  to  the 
subject  matter  of  the  suspended 
investigation. 

*         •         •         •         * 

11.  A  new  section  207.46  is  added  to 
read  as  follows: 


§  207.46    Investigations  concerning  certain 
countervailing  duty  orders. 

(a)  Vofiiiitions.  For  purposi;s  nf  this 
section: 

(1)  Requesting  party  moans  an 
interested  party  described  in  section 
771(9)  (C).  (D),'(E).  (F),  or  (G)  of  the  Act. 

(2)  Order  means  a  countervailing  duty 
order  issued  under  section  303  of  the 
Act  as  to  which  the  requirement  of  an 
affirmative  determination  of  material 
injury  under  section  303(a)(2)  of  the  Act 
was  not  applicable  at  tlie  timo  such 
order  was  issued. 

(?)  WTO  Agreement  means  the 
Agruomcnt  Establishing  the  World 
Trade  Organization  entered  into  on 
April  15,  1994. 

(b)  Request  for  rexiew.  A  n'questing 
I)arty  may  file  with  the  Commission  a 
ntquest  for  an  investigation  under 
stfction  753  of  the  .'\ct  within  the  time 
pnriod  established  by  section  753(a)(3) 
of  the  Act.  The  request  should  contain 
the  following  information: 

(1)  A  description  and  identification  of 
the  relevant  domestic  like  product,  the 
industry  in  the  United  States  producing 
that  product  that  is  likely  to  be 
materially  injured  by  reason  of  imports 
of  the  subject  merchandise  if  the  Order 
is  revoked,  and  each  individual  menibt;r 
1  if  that  industry. 

(2)  Information  reasonably  available 
lo  the  requesting  party  concerning  the 
names  and  addresses  of  all  known 
enterprises  believed  to  be 
manufacturing,  producing,  cxportin}.;.  or 
importing  the  subject  merchandise; 

(3)  Information  reasonably  available 
to  the  requesting  party  documenting 
that  the  industry  described  in  paragraph 
(h)(1)  of  this  section  is  likely  to  be 
materially  injured  by  reason  of  subject 
imports  if  the  Order  is  revoked, 
including: 

(i)  Information  concerning  the 
capacity,  production,  sales,  market 
share,  inventories,  employment,  wages, 
productivity,  profits,  ability  to  raise 
capital,  and  development  and 
production  efforts  of  the  industry 
described  in  paragraph  (h)(1)  of  this 
section. 

(ii)  Information  coni;erning  current 
and  projected  production  capacity  in 
the  exporting  country  of  the  subject 
merchandise,  inventories  of  the  siibj(!ct 
merchandise,  and  the  existence  of 
harriers  to  the  importation  of  such 
merchandise  into  countries  other  than 
the  United  States. 

(4)  Information  concerning  any  scope; 
and  anticircunivention  rulings  issued  bv 
the  administering  authority  with  respect 
u>  the  Order. 

(c)  Initiation  of  Investigation.  (1) 
Upon  the  receipt  of  a  timely  filed 
retpiest  for  a  section  753  investigation 


satisfying  the  requirements  of  paragraph 
(b)  of  this  section,  the  Secretary  shall 
publish  a  notice  of  initiation  of  such 
investigation  in  the  Federal  Register. 

(2)  Subject  to  paragraph  (cJOjof  this 
section,  a  section  753  investigation  shall 
be  completed  within  one  year  of  the 
date  of  publication  of  the  notice  of 
initiation  of  such  investigation  in  the 
Federal  Register. 

(3)  The  Commission  may  take  more 
than  one  year  to  complete  section  753 
investigations  for  which  requests  for 
investigations  arc  received  within  one 
year  after  the  date  on  which  the  WTO 
Agreement  enters  into  force  with  respect 
to  the  United  States.  All  such 
investigations  must  be  completed 
within  four  years  of  that  date,  however. 
In  determining  whether  to  extend  the 
completion  date  for  a  section  753 
investigation,  the  Commission  shall 
consuh  with  the  administering 
authority.  Grounds  for  extending 
completion  include,  but  arc  not  limited 
to.  the  desire  to  conduct  investigations 
involving  the  same  or  similar  domestic 
industries  and  domestic  like  products 
on  a  simultaneous  basis,  and  the  desire 
to  efficiently  manage  the  Commission's 
caseload. 

(d)  Conduct  of  Investigations.  The 
procedures  set  forth  in  subparts  A  and 
C  of  this  part  shall  apply  to  all 
investigations  initiated  under  this 
section. 

(e)  When  \'o  Request  for  Rovieiv  Is 
Filed.  When  there  has  been  no  properly 
filed  and  sufficient  request  for  a  section 
753  investigation  of  an  Order,  the 
Commission  shall  notif>'  the 
administering  authority  that  a  negative 
determination  has  been  made  under 
section  753(a)  of  the  Act  with  respect  to 
that  Order. 

(0  Pending  and  Suspended  Section 
303  Investigations.  If.  on  the  data  on 
which  a  cojptry  becomes  a  signatory  to 
the  Agreement  on  Subsidies  and 
Countervailing  Measures  referred  to  in 
section  101(d)(12)  of  the  Uruguay 
Rountl  Agreements  Act,  there  is  a 
section  303  counter\'ailing  duty 
investigation  in  progress  or  suspciuled 
with  respect  to  that  country's 
merchandise  for  which  the  requirement 
of  a  material  injury  detennination  under 
section  303(a)(2)  of  the  Act  was  not 
applicable  at  the  time  the  investigation 
was  initiated,  the  Commission  shall 
conmience  an  investigation  f)ursuant  to 
the  provisions  of  section  753((:)  of  the 
Act  with  respect  to  pending 
investigations  and  suspended 
investigations  to  which  section 
704(i)(])(B)  of  the  Act  applies. 

(g)  Request  for  Simultaneous 
Expedited  Section  751  (c)  Review.  (1)  A 
n>questing  party  who  requests  a  section 


753  review  may  at  the  same  time  retpiosl 
from  the  Commission  and  the 
administering  authority  an  expedited 
review  under  section  751(c)  of  the  Act 
of  a  counter\ailing  or  antidumping  dutv 
order  involving  the  same  or  comparable 
subject  merchandise.  The  request  for 
review  under  section  751(c)  of  the  Act 
should  set  forth  evidence  to  establish 
why  revocation  of  the  order  to  be 
reviewed  under  section  751((:)  of  the  .^ct 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  material  injury  and 
should  additionally  contain  any 
information  required  by  the  regulations 
of  the  administering  authority. 

(2)  Should  the  administering 
authority,  after  consulting  with  the 
Commission,  determine  to  initiate  a 
section  751(c)  review,  the  Commission 
shall  conduct  a  consolidated  review 
under  sections  751(c)  and  753  of  the  .\i\ 
of  the  orders  involving  fiie  same  or 
comparable  subject  merchandise.  The 
procedures  set  forth  in  subparts  A  and 
C  of  this  part  shall  apply  to  any  such 
consolidated  review. 

(3)  Should  the  administering 
authority,  after  consulting  with  the 
Commission,  determine  not  to  initiate  a 
section  751(c)  review,  the  Commission 
will  consider  the  request  for  a  section 
753  review  pursuant  to  the  procedui^^s 
established  in  this  section. 

By  order  of  the  Commission: 

Issued:  D**tembt?r  24. 1004. 
Donna  R.  Koehnke. 
SecrvUT.y. 
|KR  I)(M    94-.!L'127  Filed  12-:JO-94:  8:45  amj 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[TD  8588) 

RIN  1545-AS70 

Subchapter  K  Anti-Abuse  Rule 

AGENCY:  Internal  Revenue  .Service  (IRS). 

Treasury. 

ACTION:  Final  regulation. 

SUMMARY:  This  document  contains  a 
final  regulation  providing  an  anti-abuse 
rule  under  subchapter  K  of  the  Internal 
Revenue  Code  of  1986  (Code).  The  rule 
authorizes  the  Commissioner  of  Internal 
Revtmuc.  in  certain  circumstances,  to 
recast  a  transaction  involving  the  use  of 
a  partnership.  The  final  regulation 
affects  partnerships  and  the  partners  of 
those  partnerships  and  is  necessary  to 
provide  guidance  needed  to  compl\ 
with  the  applicable  tax  law. 
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EFFECTIVE  DATES:  This  regu'aUon  is 
effective  May  12. 1994,  except  that 
§  1.701-2  (e)  and  (f)  are  effective 
December  29|  1994. 
FOR  FURTHER  ^FORMATION  CONTACT: 
Mary  A  Bentan  or  D.  Lindsay  Russell. 
(202)  622-30fe0  (not  a  toll-free  niunber). 

supplementaIry  information: 

Introduction! 

This  docuipent  adds  §  1  701-2  to  the 
Income  Tax  1  tegulations  (26  CFR  part  1) 
under  sectio$  "^oi  of  the  Code. 
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arrangements  conducted  through 
partnerships. 

Explanation  of  Provisions 

A.  Overview  of  Provisions 

As  noted  above,  subchapter  K  is 
intended  to  permit  taxpayers  to  conduct 
joint  business  (including  investment) 
activities  through  a  flexible  economic 
arrangement  without  incurring  an 
entity-level  tax.  Implicit  in  the  intent  of 
subchapter  K  are  three  requirements. 
First,  the  partnership  must  be  bona  fide 
and  each  j)artnership  transaction  (or 
series  of  related  transactions)  must  be 
entered  into  for  a  substantial  business 
purpose.  Second,  the  form  of  each 
partnership  transaction  must  be 
respected  under  substance  over  form 
principles.  Third,  the  tax  consequences 
under  subchapter  K  to  each  partner  of 
partnership  operations  and  of 
transactions  between  the  partner  and 
the  partnership  must  accurately  reflect 
the  partners'  economic  agreement  and 
clearly  reflect  the  partner's  income 
(referred  to  in  the  final  regulation  as 
proper  reflection  of  income),  except  to 
the  extent  that  a  provision  of  subchapter 
K  that  is  intended  to  promote 
administrative  convenience  or  other 
policy  objectives  causes  tax  results  that 
deviate  from  that  requirement.  In  those 
dases,  if  the  application  of  that 
provision  of  subchapter  K  and  the 
ultimate  tax  results  to  the  partners  and 
the  partnership,  taking  into  account  all 
the  relevant  facts  and  circumstances,  are 
clearly  contemplated  by  that  provision, 
the  transaction  is  treated  as  properly 
reflecting  the  partners'  income.  In 
determining  whether  a  transaction 
clearly  reflects  the  partners'  income,  the 
principles  of  sections  446(b)  and  482 

apply. 

The  provisions  of  subchapter  K  must 
be  applied  to  partnership  transactions  in 
a  manner  consistent  with  the  intent  of 
subchapter  K.  The  final  regulation 
clarifies  the  authority  of  the 
Commissioner  to  recast  transactions  that 
attempt  to  use  partnerships  in  a  manner 
inconsistent  with  the  intent  of 
subchapter  K  as  appropriate  to  achieve 
tax  results  that  are  consistent  with  this 
intent,  taking  into  account  all  the  facts 
and  circumstances. 

In  addition,  the  final  regulation 
provides  that  the  Commissioner  can 
treat  a  partnership  as  an  aggregate  of  its 
partners  in  whole  or  in  part  as 
appropriate  to  carry  out  the  purpose  of 
any  provision  of  the  Code  or 
regulations,  except  to  the  extent  that  (1) 
a  provision  of  the  Code  or  regulations 
prescribes  the  treatment  of  the 
partnership  as  an  entity,  and  (2)  that 
treatment  and  the  ultimate  tax  results. 


taking  into  account  all  of  the  facts  and 
circumstances,  are  clearly  contemplated 
by  that  provision. 

B.  Discussion  of  Comments  Relating  to 
Provisions  in  the  Regulation 

Comments  that  relate  to  the 
application  of  the  proposed  regulation 
and  the  responses  to  them,  including  an 
explanation  of  the  revisions  made  to  the 
final  regulation,  are  summarized  below. 

1 .  Scope  of  the  Regulation 

Several  comments  stated  that,  as 
drafted,  the  language  in  the  proposed 
regulation  was  too  broad  and  too  vague 
to  provide  adequate  guidance  to 
taxpayers  as  to  which  transactions  are 
affected  by  the  regulation.  Similarly, 
some  comments  suggested  that  the 
intent  of  subchapter  K  as  stated  in  the 
proposed  regulation  (upon  which  the 
regulation  operates)  was  overbroad  and 
potentially  conflicted  with  expUcit 
statutory  or  regulatory  provisions. 
Several  comments  expressed  concern 
that  the  regulation,  if  finalized  as 
proposed,  would  adversely  affect  the 
legitimate  use  of  partnerships.  Other 
comments  suggested  that  additional 
examples  should  be  added  to  clarify  the 
scope  of  the  regulation,  which  would 
provide  the  necessary  guidance.  Some 
of  the  comments  requested  that  the 
regulation  be  withdrawn,  or  revised  and 
reproposed. 

On  the  other  hand,  other  comments 
supported  the  approach  in  the  proposed 
regulation,  noting  that  it  was  well 
established  that  the  provisions  of  the 
Code  must  be  interpreted  consistent 
with  their  purpose.  Some  of  these 
comments  noted  that  the  regulation 
would  in  large  part  simply  be  codifying 
aspects  of  existing  judicid  doctrines, 
such  as  substance  over  form  and 
business  purpose,  as  they  relate  to 
partnership  transactions.  Finally,  some 
of  these  comments  suggested  that  the 
regulation  be  modified  in  various 
respects,  including  by  adding  additional 
examples  of  its  application. 

In  response  to  these  comments,  the 
IRS  and  Treasury  have  revised  the  final 
regulation  in  three  principal  respects. 
First,  the  scope  of  the  regulation  has 
been  clarified  substantially  by  revising 
the  portion  captioned  Intent  of 
Subchapter  K,  in  paragraph  (a)  of  the 
proposed  regulation.  Paragraph  (a)  of 
the  final  regulation  now  specifically 
requires  that  (1)  the  partnership  must  be 
bona  fide  and  each  partnership 
transaction  or  series  of  related 
transactions  (individually  or 
collectively,  the  transaction)  must  be 
entered  into  for  a  substantial  business 
purpose,  (2)  the  form  of  each 
.  partnership  transaction  must  be 


respected  under  substance  over  form 
principles,  and  (3)  the  tax  consequences 
under  subchapter  K  to  each  partner  of 
partnership  operations  and  of 
transactions  between  the  partner  and 
the  partnership  must,  subject  to  certain 
exceptions,  accurately  reflect  the 
partners'  economic  agreement  and 
clearly  reflect  the  partner's  income 
(proper  reflection  of  income).  However, 
certain  provisions  of  subchapter  K  that 
were  adopted  to  promote  administrative 
convenience  or  other  policy  objectives 
may.  under  certain  circumstances, 
produce  tax  results  that  do  not  properly 
reflect  income.  To  reflect  the  conscious 
choice  in  these  instances  to  favor 
administrative  convenience  or  such 
other  objectives  over  the  accurate 
measurement  of  income,  the  final 
regulation  provides  that  proper 
reflection  of  income  will  be  treated  as 
satisfied  with  respect  to  the  tax 
consequences  of  a  partnership 
transaction  that  satisfies  paragraphs  (a) 
(1)  and  (2)  of  the  final  regulation  to  the 
extent  the  application  of  such  a 
provision  to  the  transaction  and  the 
ultimate  tax  resuhs,  taking  into  account 
all  the  relevant  facts  and  circumstances, 
are  clearly  contemplated  by  that 
provision.  Examples  of  such  provisions 
include  section  732,  the  elective  feature 
of  section  754,  and  the  value-equals- 
basis  rule  in  §  1.704-l(b)(2)(iii)(c),  as 
well  as  regulatory  de  minimis  rules  such 
as  those  reflected  in  §§  1.704-3(e)(l) 
and  1.752-2(e)(4).  A  number  of 
examples  in  the  final  regulation 
demonstrate  the  proper  application  of 
these  rules. 

In  addition,  the  revised  Intent  of 
Subchapter  K  set  forth  in  paragraph  (a) 
no  longer  provides  that  the  provisions  of 
subchapter  K  are  not  intended  to  permit 
taxpayers  "to  use  the  existence  of  the 
partnerships  to  avoid  the  purposes  of 
other  provisions  of  the  Internal  Revenue 
Code."  Many  comments  expressed 
confusion  regarding  the  scope  of  this 
clause.  Other  comments  suggested  that 
this  clause  should  be  limited  to 
questions  of  the  appropriate  treatment 
of  a  partnership  as  an  entity  or  as  an 
aggregate  of  its  partners  for  purposes  of 
applying  another  provision  of  the  Code. 
Some  comments  further  suggested  that 
the  correct  application  of  the  aggregate/ 
entity  concept  does  not  depend  on  the 
intent  of  the  taxpayer  in  structuring  the 
transaction. 

This  clause  was  principally  intended 
to  address  aggregate/entity  issues  that 
exist  under  current  law.  The  final 
regulation  clarifies  this  aspect  of  the 
regulation  by  removing  the  clause  from 
paragraph  (a)  and  adding  a  new 
paragraph  (e)  to  address  inappropriate 
treatment  of  a  partnership  as  an  entity. 


Paragraph  (e)  confirms  the 
Commissioner's  authority  to  treat  a 
partnership  as  an  aggregate  of  its 
partners  in  whole  or  in  part  as 
appropriate  to  carry  out  the  purpose  of 
any  provision  of  the  Code  or  the 
regulations  thereunder.  As  stated  in 
some  comments,  as  well  as  under 
current  law,  the  Commissioner's 
authority  to  treat  a  partnership  as  an 
aggregate  of  its  partners  is  not 
dependent  on  the  taxpayer's  intent  in 
structuring  the  transaction.  However, 
the  Commissioner  may  not  treat  the 
partnership  as  an  aggregate  of  its 
partners  under  paragraph  (e)  to  the 
extent  that  a  provision  of  the  Code  or 
the  regulations  thereunder  prescribes 
the  treatment  of  a  partnership  as  an 
entity,  in  whole  or  in  part,  and  that 
treatment  and  the  ultimate  tax  results, 
taking  into  account  all  the  relevant  facts 
and  circumstances,  are  clearly 
contemplated  by  that  provision. 
Underlying  the  promulgation  of 
paragraph  (e)  is  the  belief  that 
significant  potential  for  abuse  exists  in 
the  inappropriate  treatment  of  a 
partnership  as  an  entity  in  applying 
rules  outside  of  subchapter  K  to 
transactions  involving  partnerships. 
Examples  in  new  paragraph  (f)  illustrate 
the  application  of  paragraph  (e). 

Paragraph  (c)  contains  the  second 
principal  revision  reflected  in  this  final 
regulation.  The  corresponding 
paragraph  in  the  proposed  regulation 
provides  that  the  purposes  for 
structuring  a  transaction  involving  a 
partnership  will  be  determined  based  on 
all  of  the  facts  and  circumstances.  In 
response  to  comments  requesting 
guidance  concerning  the  factors  that 
will  indicate  that  the  taxpayers  had  a 
principal  purpose  to  reduce 
substantially  their  aggregate  federal  tax 
liability  in  a  manner  inconsistent  with 
the  intent  of  subchapter  K,  paragraph  (c) 
of  the  final  regulation  sets  forth  several 
of  those  factors. 

Finally,  in  response  to  comments  that 
the  examples  in  the  proposed  regulation 
do  not  provide  adequate  guidance 
regarding  the  application  of  the 
regulation,  as  well  as  to  suggestions  that 
additional  examples  would  help  clarify 
the  scope  of  the  regulation,  the  final 
regulation  contains  numerous  examples 
that  illustrate  the  application  of  the 
regulation  to  specifically  described 
transactions,  including  the  weight  to  be 
given  to  relevant  factors  listed  in 
paragraph  (c)  in  the  particular  situations 
involved.  The  examples  include 
transactions  that  are  consistent  with  the 
intent  of  subchapter  K  as  well  as 
transactions  that  are  inconsistent  with 
the  intent  of  subchapter  K. 


2.  A  Principal  Purpose 

The  proposed  regulation  provides  that 
if  a  partnership  is  formed  or  availed  of 
in  cormection  with  a  transaction  or 
series  of  related  transactions  with  a 
principal  purpose  of  substantially 
reducing  the  present  value  of  the 
partners'  aggregate  federal  tax  liability 
in  a  manner  inconsistent  with  the  intent 
of  subchapter  K.  the  Commissioner  can 
disregard  the  form  of  the  transaction. 
Some  comments  stated  that  all 
partnership  transactions  have  a 
principal  purpose  of  reducing  federal 
taxes,  and  therefore,  the  standard 
should  be  changed  from  a  principal 
purpose  to  the  principal  purpose.  Other 
comments  supported  an  "a  principal 
purpose"  standard,  because  the 
Commissioner  can  recast  the  transaction 
only  if  the  tax  results  are  also  found  to 
be  inconsistent  with  the  intent  of 
subchapter  K.  Other  comments  stated 
that  the  taxpayer's  intent  should  be 
irrelevant  in  all  cases;  rather,  the 
inquiry  should  only  be  whether  the 
results  are  inconsistent  with  the  intent 
of  subchapter  K.  Still  other  comments 
suggested  that  the  taxpayer's  intent 
should  be  irrelevant  only  in  the  case  of 
aggregate/entity  determinations. 

The  IRS  and  Treasury  continue  to 
believe  that  an  inquiry  into  the 
taxpayers  intent  generally  is 
appropriate  for  an  anti-abuse  rule  of  this 
nature.  As  noted  above,  the  regulation 
applies  only  if  both  (1)  the  taxpayer  has 
a  principal  purpose  to  achieve 
substantial  federal  tax  reduction,  and  (2) 
that  tax  reduction  is  inconsistent  with 
the  intent  of  subchapter  K.  Having  a 
principal  purpose  to  use  a  bona  fide 
partnership  to  conduct  business 
activities  in  a  manner  that  is  more  tax 
efficient  than  any  alternative  means 
available  does  not  establish  that  the 
resulting  tax  reduction  is  inconsistent 
with  the  intent  of  subchapter  K.  In  those 
cases,  the  Commissioner  cannot  recast 
the  transaction  under  this  regulation.  A 
number  of  examples  in  the  final 
regulation  demonstrate  this  point.  Thus, 
the  additional  requirement  in  the 
regulation  that  the  tax  results  be 
inconsistent  with  the  intent  of 
subchapter  K  sufficiently  restricts  the 
potential  application  of  the  regulation, 
so  that  the  requirement  of  a  principal 
purpose  of  federal  tax  reduction  is 
appropriate. 

By  contrast,  as  noted  above,  the 
entity/aggregate  determination  under 
paragraph  (e)  of  the  final  regulation  does 
not  require  the  taxpayer  to  have  a 
principal  purpose  of  substantially 
reducing  taxes  through  misapplication 
of  that  principle.  In  this  context,  the  IRS 
and  Treasury  agree  with  those 
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4.  Effective  Date  of  the  Regulation 
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prior  to  the  applicable  effective  date  of 
the  regulation. 

5.  Relationship  of  the  Regulation  to 
Established  Legal  Doctrines 

Several  comments  questioned  the 
relationship  between  the  regulation  and 
established  legal  doctrines,  such  as  the 
business  purpose  and  substance  over 
form  doctrines  (including  the  step 
transaction  and  sham  transaction 
doctrines),  which  are  designed  to  assure 
that  the  tax  consequences  of 
transactions  under  the  Code  are 
governed  by  their  substance  and  that 
statutes  and  regulations  are  interpreted 
consistent  wi'li  their  purposes. 

Partnerships,  like  other  business 
arrangements,  are  subject  to  those 
doctrines.  The  application  of  those 
doctrines  to  partnership  transactions  is 
particularly  important  in  light  of  (i)  the 
flexibility  of  partnership  arrangements, 
which  can  take  myriad  forms  that  are 
often  of  substantial  complexity,  and  (ii) 
the  tax  rules  for  partnerships,  which  are 
also  often  complex  and.  in  many  cases, 
appear  purely  mechanical.  A  literal 
application  of  these  partnership  tax 
rules  in  contexts  not  contemplated  by 
Congress  has.  in  certain  circumstances, 
resulted  in  taxpayers  claiming  tax 
results  that  are  contrar>'  to  those 
doctrines. 

The  final  regulation  confirms  certain 
fundamental  principles  that  must,  in  all 
cases,  be  satisfied  in  applying  the 
provisions  of  subchapter  K  to 
partnership  transactions,  to  assure  that 
those  provisions  are  not  used  to  achieve 
inappropriate  tax  resuhs.  While  the 
fundamental  principles  reflected  in  the 
regulation  are  consistent  with  the 
established  legal  doctrines,  those 
doctrines  will  also  continue  to  apply. 

So  viewed,  the  uncertainty  regarding 
the  application  of  the  regulation  reflects 
the  uncertainty  that  already  exists  in 
properly  evaluating  transactions  under 
current  law.  including  the  proper 
application  of  existing  legal  doctrines. 
As  a  result,  the  regulation  should  not 
impose  any  undue  administrative 
burdens  on  either  taxpayers  or  the  IRS. 

C.  Other  Comments 

1.  Suggested  .Mternatives  to  the 
Regulation 

While  some  comments  stated  that  it  is 
appropriate  to  include  a  general  anti- 
abuse  rule  in  the  regulations  to  limit  the 
misuse  of  the  provisions  of  subchapter 
K.  others  claimed  that  was  not 
neces.sary.  These  comments  stated  that 
the  IRS  and  Treasury  already  have 
sufficient  means  to  challenge  abusive 
partnership  transactions  and  that 
existing  authority  should  be  used  to 


address  specific  transactions  as  they  are 
discovered.  These  comments  suggested 
using  the  established  legal  doctrines, 
amending  the  section  704(b)  regulations, 
and  increasing  partnership  audits. 
These  comments  are  discussed  below. 

In  the  past,  the  IRS  and  Treasury  have 
attempted  to  address  partnership 
transactions  on  a  case-by-case  basis. 
However,  as  recognized  in  those 
comments  supporting  a  regulatory  anti- 
abuse  rule,  experience  has  demonstrated 
that  the  case-by-case  approach  has  been 
inadequate.  A  case-by-case  approach 
arguably  encourages  non-economic,  tax- 
motivated  behavior  by  inappropriately 
putting  a  premium  on  being  the  first  to 
engage  in  a  transaction  that  would 
violate  the  principles  of  this  regulation. 
The  IRS  and  Treasury  believe  that  the 
final  regulation  is  a  reasonable  and 
effective  way  to  reduce  the  number  and 
magnitude  of  these  abusive  transactions. 
Moreover,  the  IRS  and  Treasury  believe 
that  proper  application  of  the  principles 
embodied  in  the  regulation  will  forestall 
additional  complexity  in  the  Code  and 
the  regulations,  by  reducing  the 
pressure  for  case-by-case  legislative  or 
regulatory  revisions  to  prevent 
inappropriate  use  of  the  provisions  of 
subchapter  K. 

Although  the  section  704(b) 
regulations  are  one  example  of  the 
provisions  of  subchapter  K  that  may  be 
used  inappropriately  to  reach  results 
that  are  inconsistent  with  the  intent  of 
subchapter  K,  there  are  many  other 
provisions  of  subchapter  K  that  are 
being  inappropriately  applied  to 
partnership  transactions  in  a  manner 
inconsistent  with  the  intent  of 
subchapter  K.  Therefore,  an  amendment 
to  the  section  704(b)  regulations,  by 
itself,  is  not  sufficient. 

Significant  efforts  are  already 
underway  to  reduce  the  inappropriate 
use  of  subchapter  K  through  increased 
resource  allocation  to  partnership 
audits.  This  regulation  is  part  of  that 
focus  on  partnership  transactions,  and 
should  not  be  viewed  as  an  alternative 
to  increased  audits  of  partnerships.  As 
part  of  this  overall  focus,  a  new  team 
under  the  Industry  Specialization 
Program  has  been  established  that  will 
coordinate  partnership  audits  and 
(together  with  the  IRS  National  Office) 
the  application  of  this  regulation  to 
partnership  transactions.  Thus,  the  IRS 
and  Treasur>'  believe  that  the  regulation 
complements  the  increased  enforcement 
of  partnership  transactions  through 
enhanced  audit  activity. 

2.  Application  by  Revenue  Agents  i 

Many  comments  expressed  concern        \ 
that  the  regulation,  if  finalized  as 
proposed,  will  not  be  applied 


appropriately  by  Revenue  Agents.  As 
stated  in  Announcement  94-87,  1994- 
27  I.R.B.  124.  when  an  issue  that  may 
be  affected  by  the  regulation  is 
considered  on  examination,  any 
application  of  the  regulation  must  be 
coordinated  with  both  the  Issue 
Specialist  on  the  Partnership  Industry 
Specialization  Program  team  and  the 
IRS  National  Office.  The  IRS  and 
Treasury  believe  that  this  coordination, 
together  with  the  many  clarifying 
changes  made  in  the  final  regulation, 
will  result  in  fair  and  consistent 
treatment  of  taxpayers  in  the  application 
of  the  final  regulation  to  partnership 
transactions. 

3.  Special  Analyses  and  the  Secretar}''s 
Authority 

Some  comments  questioned  the 
determination  that  the  notice  of 
proposed  rulemaking  was  not  a 
significant  regulatory  action  as  defined 
in  EO  12866,  as  well  as  the 
determination  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply. 
Some  comments  also  questioned  the 
Secretary's  authority  to  issue  the 
regulation  as  proposed.  The  IRS  and 
Treasury  believe  that  the  regulation 
compHes  with  all  statutory  and 
regulatory  requirements  relating  to  the 
issuance  of  the  notice  of  proposed 
rulemaking,  and  that  it  is  clearly  within 
the  Secretary's  authority  to  issue  the 
final  regulation.  The  final  regulation 
clarifies  that  the  authority  for  the 
regulation  includes  sections  701 
through  761. 

4.  De  Minimis  Rule 

In  the  preamble  accompanying  the 
proposed  regulation,  the  JRS  and 
Treasury  solicited  comments  on  the 
appropriateness  of  a  safe  harbor  or  de 
minimis  rule.  Some  comments 
responded  that  a  de  minimis  rule  would 
be  appropriate,  and  suggested 
delineating  the  rule  on  the  basis  of  the 
number  of  partners,  the  value  of  the 
partnership  assets,  or  the  amount  of  the 
reduction  in  the  present  value  of  the 
partners'  aggregate  federal  tax  liability 
resuhing  from  the  transaction. 

The  requirement  in  the  regulation  that 
the  present  value  of  the  partners* 
aggregate  federal  tax  reduction  must  be 
substantial  assures  that  the  regulation 
will  not  be  applied  where  the  amounts 
involved  are  not  significant.  In  addition, 
the  IRS  and  Treasury  believe  that  the 
clarifications  made  in  the  final 
regulation  provide  sufficient  safeguards 
for  bona  fide  joint  business 
arrangements  involving  partnerships, 
lor  cxamph;,  the  exception  from  the 


proper  reflection  of  income  standard  set 
forth  in  paragraph  (a)(3)  for  transactions 
that  are  clearly  contemplated  by  a 
particular  provision  of  subchapter  K 
provides  appropriate  safeguards  for 
these  business  arrangements.  Finally, 
the  final  regulation  explicitly  recognizes 
the  application  of  specific  statutory  and 
regulatory  de  minimis  rules  in 
subchapter  K.  In  light  of  these 
safeguards,  the  IRS  and  Treasury  beUeve 
no  additional  sp)ecific  safe  harbor  rules 
are  needed. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  this  regulation,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuarit  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
was  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business.  Comments 
were  submitted  and  are  addressed  in  the 
Supplementary  Information  section  of 
this  document. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Amendments  to  the  Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 
Authority:  26  U.S.C.  7805  •   •   • 
Section  1  701-2  also  issued  under  26 
U.S.C.  701  through  761  *   *   • 

Par.  2.  Section  1.701-2  is  added 
under  the  heading  "Determination  of 
Tax  Liability"  to  read  as  follows: 

§1.701-2    AnU-at)use  rule. 

(a)  Intent  of  subchapter  K.  Subchapter 
K  is  intended  to  permit  taxpayers  to 
conduct  joint  business  (including 
investment)  activities  through  a  Hexible 
economic  arrangement  without 
incurring  an  entity-level  tax.  Implicit  in 
the  intent  of  subchapter  K  are  the 
following  requirements — 

(1)  The  partnership  must  be  bona  fide 
and  each  partnership  transaction  or 
series  of  related  transactions 


(individually  or  collectively,  the 
transaction)  must  be  entered  into  for  a 
substantial  business  purpose. 

(2)  The  form  of  each  partnership 
transaction  must  be  respected  under 
substance  over  form  principles. 

(3)  Except  as  otherwise  provided  in 
this  paragraph  (3)(3),  the  tax 
consequences  under  subchapter  K  to 
each  partner  of  partnership  operations 
and  of  transactions  between  the  partner 
and  the  partnership  must  accurately 
reflect  the  partners'  economic  agreement 
and  clearly  reflect  the  partner's  income 
(collectively,  proper  reflection  of 
income).  However,  certain  provisions  of 
subchapter  K  and  the  regulations 
thereunder  were  adopted  to  promote 
administrative  convenience  and  other 
poUcy  objectives,  with  the  recognition 
that  the  application  of  those  provisions 
to  a  transaction  could,  in  some 
circumstances,  produce  tax  results  that 
do  not  properly  reflect  income.  Thus, 
the  proper  reflection  of  income 
requirement  of  this  paragraph  (a)(3)  is 
treated  as  satisfied  with  respect  to  a 
transaction  that  satisfies  paragraphs 
(a)(1)  and  (2)  of  this  section  to  the  extent 
that  the  application  of  such  a  provision 
to  the  transaction  and  the  ultimate  tax 
results,  taking  into  account  all  the 
relevant  facts  and  circumstances,  are 
clearly  contemplated  by  that  provision. 
See,  for  example,  paragraph  (d)  Example 
8  of  this  section  (relating  to  the  value- 
equals-basis  rule  in  §  1,704- 
l(b)(2)(iii)(r)).  paragraph  (d)  Example  11 
of  this  section  (relating  to  the  election 
under  section  754  to  adjust  basis  in 
partnership  property),  and  paragraph  |d) 
Examples  12  and  13  of  this  section 
(relating  to  the  basis  in  property 
distributed  by  a  partnership  under 
section  732).  See  al.so,  for  example. 

§§  1.704-3(e)(l)  and  1.752-2!.-)(4) 
(providing  certain  de  minimis 
exceptions). 

(b)  Application  of  subchapter  K  rules. 
The  provisions  of  sub<:hapter  K  and  the 
regulations  thereunder  must  he  applied 
in  a  marmer  that  is  ronsisteiit  with  the 
intent  of  subchapter  K  as  set  forth  in 
paragraph  (a)  of  this  section  {intent  of 
subchapter  K).  Accordingly,  if  a 
partnership  is  formed  or  availed  of  in 
connection  with  a  transaction  a 
principal  purpose  of  which  is  to  reduce 
substantially  the  present  value  of  the 
partners'  aggregate  federal  tax  liabilitv 
in  a  manner  that  is  inconsistent  with  the 
intent  of  subchapter  K,  the 
Commissioner  can  recast  the  transaction 
for  federal  tax  purposes,  as  appropriate 
to  achieve  tax  results  that  are  consistent 
with  the  intent  of  subchapter  K,  in  light 
of  the  applicable  statutor)'  and 
regulatory  provisions  and  the  pertinent 
facts  and  circumstances.  Thus,  even 
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it  was  contemplated  that  a  partner  who 
was  necessary  to  achieve  the  intended 
tax  results  and  whose  interest  in  the 
partnership  was  liquidated  or  disposed 
of  (in  whole  or  in  part)  would  be  a 
partner  only  temporarily  in  order  to 
provide  the  claimed  tax  benefits  to  the 
remaining  partners; 

(3)  One  or  more  partners  who  are 
necessary  to  achieve  the  claimed  tax 
results  either  have  a  nominal  interest  in 
the  partnership,  are  substantially 
protected  from  any  risk  of  loss  from  the 
partnership's  activities  (through 
distribution  preferences,  indemnity  or 
loss  guaranty  agreements,  or  other 
arrangements),  or  have  little  or  no 
participation  in  the  profits  from  the 
partnership's  activities  other  than  a 
preferred  return  that  is  in  the  nature  of 
a  payment  for  the  use  of  capital; 

(4)  Substantially  all  of  the  partners 
(measured  bv  number  or  interests  in  the 
partnership)  die  related  (directly  or 
indirectly)  to  one  another; 

(5)  Partnership  items  are  allocated  in 
compliance  with  the  literal  language  of 
§§  1.704-1  and  1.704-2  but  with  results 
that  arc  inconsistent  with  the  purpose  of 
section  704(b)  and  those  regulations.  In 
this  regard,  particular  scrutiny  will  be 
paid  to  partnerships  in  which  income  or 
gain  is  specially  allocated  to  one  or 
more  partners  that  may  be  legally  or 
effectively  exempt  from  federal  taxation 
(for  example,  a  foreign  person,  an 
e.xempt  organization,  an  insolvent 
taxpayer,  or  a  taxpayer  with  unused 
federal  tax  attributes  such  as  net 
operating  losses,  capital  losses,  or 
foreign  tax  credits); 

(6)  The  benefits  and  burdens  of 
ownership  of  property  nominally 
contributed  to  the  partnership  are  in 
substantial  part  retained  (directly  or 
indirectly)  by  the  contributing  partner 
(or  a  related  party);  or 

(7)  The  benefits  and  burdens  of 
ownership  of  partnership  property  are 
in  substantial  part  shifted  (directly  or 
indirectly)  to  the  distributee  partner 
before  or  after  the  property  is  actually 
distributed  to  the  distributee  {lartner  (or 

a  related  party). 

(d)  Exampfes.  The  following  examples 
illustrate  the  principles  of  paragraphs 
(a),  (b),  and  (c)  of  this  section.  The 
examples  set  forth  below  do  not 
delineate  the  boundaries  of  cither 
permissible  or  impermissible  types  of 
transactions.  Further,  the  addition  of 
any  facts  or  circumstances  that  arc  not 
specifically  set  forth  in  an  oxamplo  (or 
the  deletion  of  any  facts  or 
circumstances)  may  alter  the  outcome  of 
the  transaction  described  in  the 
example.  Unless  otherwise  indicated, 
parties  to  the  transactions  are  not 
related  to  one  another. 


Example  1.  Choice  ofentily:  avoidance  of 
entity-level  tax:  use  of  partnership  consistent 
with  the  intent  of  subchapter  K.  (i)  A  and  B 
form  limited  partnership  PRS  to  conduct  a 
bona  fide  business.  A,  the  corporate  general 
partner,  has  a  1%  partnership  interest.  B.  the 
individual  limited  partner,  has  a  99% 
interest.  PRS  is  properly  classified  as  a 
partnership  under  §§  301.7701-2  and 
301.7701-3.  A  and  B  chose  limited 
partnership  form  as  a  means  to  provide  B 
with  limited  liability  without  subjecting  the 
income  from  the  business  operations  to  an 
entity-level  tax. 

(ii)  Subchapter  K  is  intended  to  permit 
taxpayers  to  conduct  joint  business  activity 
through  a  flexible  economic  arrangement 
without  incurring  an  entity-level  tax.  See 
paragraph  (a)  of  this  section.  Although  B  has 
retained,  indirectly,  substantially  all  of  the 
benefits  and  burdens  of  ownership  of  the 
money  or  property  B  contributed  to  PRS  (see 
paragraph  (c)(6)  of  this  section),  the  decision 
to  organize  and  conduct  business  through 
PRS  under  these  circumstances  is  e  onsisUnl 
with  this  intent.  In  addition,  on  thi-.f  liirts. 
the  requirements  of  paragraphs  (hII  1).  U).  and 
(3)  of  this  section  have  been  satisfii-d.  The 
Commissioner  therefore  cannot  invoke 
paragraph  (b)  of  this  section  to  recast  the 
transaction. 

Example  2.  Choice  of  entity:  avoidance  of 
subchapter  S  shareholder  requin'mcnls:  use 
of  partnership  consistent  with  tin-  intent  of 
subchapter  K.  (i)  A  and  B  fomi  partnership 
PRS  to  conduct  a  bona  fide  business.  A  is  a 
corporation  that  has  elected  to  be  treated  as 
an  S  corporation  under  subchapter  S.  B  is  a 
nonresident  alien.  PRS  is  properly  classified 
as  a  partnership  under  §§  301.7701-2  and 
301.7701-3.  Because  section  1361(b) 
prohibits  B  from  being  a  shareholder  in  A,  .'\ 
and  B  chose  partnership  form,  rather  than 
admit  B  as  a  shareholder  in  A.  as  a  means 
to  retain  the  benefits  of  subchapter  S 
treatment  for  A  and  its  shareholders. 

(ii)  Subchapter  K  is  intended  to  permit 
ta.xpayers  to  conduct  joint  business  activity 
through  a  flexible  economic  arrangement 
without  incurring  an  entity-level  tax.  See 
paragraph  (a)  of  this  section.  The  decision  ti> 
organize  and  conduct  business  through  PRS 
is  ronsislcnl  with  this  intent.  In  addition,  on 
these  facts,  the  requirements  of  paragraphs 
(a)(1).  (2).  and  (3)  of  this  section  have  Iwen 
satisfied.  Although  it  may  be  argued  that  the 
form  of  the  partnership  transaction  should 
not  be  respected  IxKause  it  does  not  nflei  1 
its  substance  (inasmuch  as  application  of  the 
substance  over  form  doctrine  arguably  could 
result  in  B  t)eing  treated  as  a  shareholder  of 
A.  thercbv  invalidating  A's  subchapter S 
election),  the  facts  indicate  otherwise.  The 
shareholders  of  A  arc  subject  to  tax  on  their 
pro  rata  shares  of  .\'s  income  (see  section 
1361  et  seq).  and  B  is  subject  to  tax  on  B's 
distribiUive  share  of  partnership  in(  ome  (sw? 
sections  871  and  875).  Thus,  the  form  in 
which  this  arrangement  is  cast  accurately 
reflects  its  substance  as  a  separate 
partnership  and  S  corporation.  The 
Commissioner  therefore  carmot  invoke 
paragraph  (b)  of  this  section  to  recast  the 
transaction. 

Example  3.  Choice  ofentily:  avoidance  of 
more  restrictive  fon'ign  lax  credit  limitation: 


use  of  partnership  consistent  with  the  intent 
of  suhchaptvr  K.  (i)  X,  a  domestic 
corporation,  and  Y,  a  foreign  corporation, 
form  purtneiship  PRS  under  the  laws  of 
foreign  Country  A  to  conduct  a  Iwna  fide 
joint  business.  X  and  Y  each  owns  a  50% 
interest  in  PRS.  PRS  is  properly  classified  as 
a  partnership  under  §§  301.7701-2  and 
301.7701-3.  PRS  pays  income  taxes  to 
Country  A.  X  and  Y  ( hosejiartnership  form 
to  enable  X  to  qualify  for  a  direct  foreign  t.TX 
(  re<lit  under  se<  lion  901,  with  look-through 
treatment  under  §  1.904-5(h)(l).  ConverseJv. 
if  PRS  were  a  foreign  corporation  for  U.S.  lax 
purposes,  X  would  l)e  entitled  only  to 
indirect  foreign  tax  credits  under  se<  lion  902 
with  respw  t  to  dividend  distributions  from 
PRS.  The  look-through  rules,  however,  would 
not  appiv,  and  pursuant  to  section 
904(d)(l){t)  and  §  i.<}()4-4(g),  the  dividends 
and  assoi  iated  taxes  would  be  subject  to  a 
si;parate  foreign  tax  credit  limitation  for 
dividentis  fmm  PRS.  a  noncontrolled  set  tion 
902  <  orporalion. 

(ii)  Suh(  h,iptt;r  K  is  intended  to  pi-rmil 
taxpavfis  tl  (  onduci  joint  business  activity 
llirou^l)  a  r.-xihle  ec  ononiic  arrangement 
without  in<  urring  an  entity-level  tax.  See 
ljaragr:ipli  (ii)  uf  this  section.  The  decision  to 
organize  and  conduct  business  through  PRS 
in  order  to  take  advantage  of  the  look-through 
lulcfs  for  tori-ign  tax  credit  purposes,  thereby 
maximizing  X's  use  of  its  proper  share  of 
loreign  taxes  paid  by  PRS.  is  consistent  with 
this  intent.  In  addition,  on  these  facts,  the 
requirements  of  paragraplis  (a)(1).  (2),  and  (3) 
of  this  section  have  Ijeen  satisfied.  The 
Commissioner  therefore  cannot  invoke 
paragraph  (b)  of  this  sec:tion  to  re«  ast  the 
transaction. 

Example  4.  Choice  of  entity:  avoidance  nf 
gain  n^cognilion  under  sections  35 He)  and 
35'(c):  use  of  partnership  consistent  with  the 
intent  of  subrhnpler  K.  (i)  X,  ABC.  and  DEF 
form  limited  partnership  PRS  to  conduct  a 
bona  fide  real  estate  management  business. 
PRS  is  properly  classified  as  a  partnership 
under  §§301.7701-2  and  301.7701-3,  X.the 
general  partner,  is  a  newly  foniied 
corporation  that  elects  to  be  treated  as  a  rnal 
estate  investment  trust  as  defined  in  section 
«56.  X  offers  its  stoc  k  to  the  public  and 
(  onlributes  substanliall/all  of  the  proceeds 
from  the  public:  offering  to  PRS  ABC  and 
ntP.  the  limited  partners,  are  existing 
partnerships  with  subslnnfial  real  estate 
holdiiigs.  ABC  and  DEF  contribute  all  of  their 
rt-ai  property  assets  to  PRS,  subjec  t  to 
liabilities  that  exceed  their  respective 
aggregate-  bases  in  the  real  property 
r  ontributed,  and  lemiinate  under  sec  lion 
70H(b)(l)(.\),  In  addition,  some  of  the  former 
partners  of  .■XBC  and  DEF  each  have  the  right, 
beginning  two  years  after  the  formation  of 
PRS,  to  require  the  redemption  of  their 
limited  partnership  interests  in  PRS  in 
exchange  for  cash  or  X  stock  (at  X's  option) 
equal  to  the  fair  market  value  of  their 
respective  interests  in  PRS  at  lh<-  time  of  the 
redemption.  These  partners  are  not 
compelled,  as  a  legal  or  practical  matter,  to 
exercise  their  exchange  rights  at  any  time.  X. 
ABC.  and  OFF  c  hose  to  form  a  partnership 
rather  than  have  ABC  and  DEF  invest  direc  lly 
in  X  to  allow  ABC  and  DEF  to  avoid 
rec  ognition  of  gain  under  •■■cc  lions  351(e)  and 


357(c).  Because  PRS  would  not  b«;  treated  as 
an  investment  company  within  the  meaning 
of  section  351(e)  if  PRS  were  incorporated  (so 
long  as  it  did  not  elect  under  section  «.50), 
sec  ticm  721(a)  applies  to  the  contribution  of 
the  n;al  prcjperty  to  PRS.  See  section  721(b). 

(ii)  Subchapter  K  is  intended  to  permit 
taxpayers  to  conduct  joint  businevs  activity 
through  a  flexible  economic:  arrangement 
without  incurring  an  entity-level  tax.  .See 
pamgraph  (a)  of  this  section.  The  dt'cision  to 
organize  and  conduct  business  through  PRS. 
thereby  avoiding  the  tax  consequences  that 
would  have  resulted  from  contributing  the 
existing  partnerships'  real  estate  assets  to  X 
(by  applying  the  rules  of  sec  lions  721 ,  731 . 
and  752  in  lieu  of  the  rules  of  sections  351(e) 
and  357(( )).  is  consistent  with  this  intent.  In 
addition,  on  these  fads,  the  requin-ments  of 
paragraphs  (a)(1).  (2).  and  (3)  of  this  section 
haver  l)een  satisfied.  Although  it  m.iy  In? 
argued  that  the  form  of  the  transaction 
should  not  he  ri!spe(  ted  bc«:a\ise  it  does  not 
reflec  I  its  substance  (in;;snni(  h  as  the  present 
value  of  the  puilners'  aggregate  f"i)cral  tax 
liability  is  suhstantially  less  ih.ni  would  Ix' 
the  I  ase  if  the  iransai  tion  u  .n-  uin-grated 
and  tre.Ttfd  as  a  contribiition  of  the 
enc  umbered  assets  hy  ABC  a.-id  DEF  direc  tjy 
to  X.  si-e  paragraph  (cj(2)  of  this  sec  tion).  the  . 
fac  ts  indie  ate  otherwise.  For  example,  the 
right  of  some  of  the  fonner  ABC  and  DEF 
partniTS  after  two  years  to  exc  hange  their 
I'KS  inti!n-sts  for  cash  or  X  sice  k  (at  .X's 
option)  injual  to  the  fair  market  value  of  their 
PRS  inleresl  at  that  time  would  not  require 
that  right  to  be  considered  as  exerc  ised  prior 
to  its  ae  tual  exerc  ise.  Mon'over.  X  may  make 
e)ther  real  estate  investments  and  othiT 
business  dee  isions.  including  the  dee  ision  to 
raise  additional  c  apital  for  those  purposes. 
Thus,  although  it  may  be  likely  that  some  or 
all  of  the  partners  with  the  right  to  do  so  will, 
at  some  point,  exerc  ise  their  exe  hange  rights, 
and  th(!reby  rec  eive  either  c  ash  or  X  stoe  k. 
the  form  of  the  transaction  as  a  separate 
partnership  and  real  estate  in\  estment  tnist 
IS  respec  led  under  substane  e  ov^r  form 
prine  iples  (see  paragraph  (a)(2)  of  this 
section).  The  Commissioner  therefore?  e.iiiuut 
invoke  paragraph  (b)  of  this  sere  tion  lej  ree  ast 
the  transaction. 

Example  5.  Family  partnership  to  conduct 
joint  business  activities:  valuation  discount: 
use  of  partnership  rnnsisteni  with  the  intent 
ofsuhihnpterK.  (i)  f!  and  W.  hushanei  a:id 
wife,  fomi  limited  partnerrship  PRS  by 
e  ontribuling  their  intere'sts  in  ae  lively 
man.ige-d.  income-produe  ing  real  jiroperty 
that  PRS  will  own  and  ope-rate.  Ii  holds  a 
general  partnership  interest,  and  \V  holds  a 
limiteel  j)ar1nership  interest.  At  a  later  dale. 
W  mnke-s  a  gift  of  a  portion  of  her  limited 
partnership  interest  to  eae  h  of  H  and  VVs  two 
ehildie'n.  S  and  D.  Appropriate  diseoiinls. 
eonsistt-nl  wiih  the  taxpayers'  trealmi-nt  of 
the!  arr.ingi;ment  as  a  partnership,  were 
•)ppli<-el  in  determining  the  value  of  VVs  gifts 
to  thee  ))ildren. 

(ii)  Subchapter  K  is  int>  iided  to  i>er!nit 
laxp.ivtTs  to  ie)neiue  t  joint  business  ae  livily 
through  a  fle-xihle  econotrie:  arrangement 
without  incurring  an  entity-level  tax.  Se-e 
paragraph  (a)  of  this  se'ction.  .Mthough  I'KS 
is  owneei  entirely  by  n-lated  partii-s  (se?e- 
paragrapli  (i  )(4)  of  this  sc-e  lion),  the  eiee  ision 


to  organize  and  conduct  business  through 
PRS  under  these  circumstances  is  consistent 
with  this  intent.  In  addition,  on  these  fae  Is. 
the  requirements  of  paragraphs  (3)(1).  (2).  and 
(3)  of  this  .section  have  been  satisfied. 
Therefore,  absent  other  facts  (such  as  the 
creation  of  the  partnership  immediately 
before  the  gifts  by  \V),  the  Commissioner 
cannot  invoke  paragraph  (b)  of  this  section  to 
recast  the  transaciion.  But  see  sections  2701 
through  2704  for  spen  iai  valuation  rules 
applic:able  to  family  arrangements  for  estate 
and  gift  tax  purposes.  Sec;  also  sections  2036 
through  2039. 

(iii)  The  spec  iai  valuation  rules  provided 
under  chapter  14  of  theCbde,  in  particular 
section  2701.  prescribe  c:erta!n  spe'cial  ndes 
in  valuing  gifts  of  family  cemtrolled 
partnership  interests.  Therse  spec  iaI  rules 
e  learly  contemplate  that  a  bona  fide 
partnership  like  PRS  l)e  treated  as  an  entitv 
and  not  as  an  aggr»-gale  of  it-;  parfne-rs  for  that 
purpose  .^rcoriiingiy.  uiid-rr  paragraph  (h)  of 
this  see  tion.  the  Commissione-r  c.iiinut  trH.it 
PKS  as  an  iisyjre-g.ite  of  its  partne-rs  for 
purposes  ol  \  aluing  the  gifts  iie)m  W  to  .S  ..lel 
D. 

Example  fi.  Family  partnership  not 
engaged  in  hanii  fide  joint  business  ncti\  ities; 
valuatiun  discount:  use  of  partnership  not 
consistent  with  the  intent  of  .<ubi  haptet  K.  (i) 
H  and  \V.  husband  and  wife,  form  limited 
partnership  PSS  and  e  ontribule  to  it  their 
respuclive  interests  in  their  vae  alion  hon.e.  II 
holds  a  general  partnership  inteie-sf.  and  \V 
holds  a  limited  partnership  inie-re'st.  At  a 
later  date.  \V  makes  a  gift  of  a  portion  of  hi-r 
limited  partnership  interest  to  e>ae  h  of  H  and 
U"s  two  e  hiidren.  S  and  D.  Disc  ounts, 
consistent  with  the  liixpayers'  treatment  of 
the  arrangemient  as  a  partnership,  were 
applied  in  determining  the  \nluo  of  W's  gifts 
to  the  children. 

(ii)  PRS  is  not  bona  fieie  .mel  there  is  nej 
substantial  business  purpose  fejr  the 
purported  activities  of  PRS.  In  addition,  bv 
using  a  partnership  (if  respec  ted).  H  and  \\"s 
aggregate  federal  tax  liability  would  be 
substantially  I'-ss  than  had  ibt'v  owned  tlie 
partnership's  asse-ts  diree  liy  [we  panegnph 
(e.)(l)  of  this  section).  On  these  loe  is,  PRS  has 
been  formed  and  availed  of  uiih  a  principal 
purpose  to  reduce  H's  and  VVs  .iggregate 
federal  tax  liability  in  a  manner  that  is 
inconsistent  with  the  intent  of  sul«  hapter  K. 
Thcri-fore  (in  addition  to  jwssibjy 
challenging  the  transae  lion  under  applii  able- 
judie  ial  prine  iples,  sue  h  as  the  substane  e 
over  form  lioe  trine,  sc-e  pr.ragraph  (h)  of  this 
sec  lion),  the  Commissioner  e  an  roe  jsi  the 
transae  lion  as  appropriate  under  paragr.iph 
(b)  of  this  section. 

Example  7.  Special  nUocntions:  dividends 
iiceived  dcductinns:  use  of  partnership 
consistent  with  the  intent  of  subchapter  K.  (i) 
Corporations  X  and  Y  contriliute  ecjual 
amounts  to  PRS,  a  bona  fide  partnership 
formed  to  m.ike  joint  investments.  PKS  pavs 
Si 00  for  a  share  of  coiiunon  sloe  k  e)f  Z.  an 
unrelated  corporation,  whii  h  h.is  historiiaih 
paid  an  annual  dividend  ol  SO.  PRS  spe-e  i.il!\ 
allocates  the  di\idenei  iiieome  on  the  Z  sioi  k 
to  X  lathe  extent  of  th.-  London  Inter-Haiik 
Off.-red  Rale  (LIBOR)  on  the  rec  ord  d.i!.-. 
applied  to  .\  s  contribution  ejf  S50.  and 
alloc  ati-s  the  remainder  of  ihe  divie;e<nd 
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[er  K  is  intended  to  permit 
conduct  joint  business  activity 
economic  arrangement 
.„  an  entity-level  tax.  See 
this  section.  The  decision  to 
c  onduci  business  through  PRS 
ith  this  intent.  In  addition,  on 
requirements  of  paragraphs 
(3)  of  this  section  have  been 
on  704(b)  and  §  1.704-l{b)(2) 
realized  by  the  partnership  to 
ilidly  to  the  partners  separate 
irs'  respective  ownership  of 
hich  the  allocations  relate, 
the  allocations  satisfy  both  the 
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ides  for  special  allocations  of 
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.  depreciation  deductions 
the  building  to  A  and  B 
nanner  that  is  reasonably 
/  th  allocations  that  have 
e  ronomic  effect  of  some  other 
p  irtnership  item  attributable  to 
The  section  42  credits  are 
V  and  B  in  accordance  with  the 
depreciation  deductions.  PRS's 
c  amply  with  ail  applicable 
rKluding  the  requirements  of 

ii)  (pertaining  to  economic 

704-2(e)  (requirements  for 
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limitations  under  the  Internal  Revenue  Code) 
against  their  nonpartnership  income  and  to 
apply  the  credits  against  their  tax  liability. 

(ii)  At  a  time  when  the  depreciation 
deductions  attributable  to  the  building  are 
not  treated  as  nonrecourse  deductions  under 
§  1.704-2(c)  (because  there  is  no  net  increase 
in  partnership  minimum  gain  during  the 
year),  the  special  allocation  of  depreciation 
deductions  to  A  and  B  has  substantial 
economic  effect  because  of  the  value-equals- 
basis  safe  harbor  contained  in  §  1.704- 
l(b)(2)(iii)(c)  and  the  fact  that  A  and  B  would 
bear  the  economic  burden  of  any  decline  in 
the  value  of  the  building  (to  the  extent  of  the 
partnership's  investment  in  the  building), 
notwithstanding  that  A  and  B  believe  it  is 
unlikely  that  the  building  will  decline  in 
value  (and,  accordingly,  they  anticipate 
significant  timing  benefits  through  the 
special  allocation).  Moreover,  in  later  years, 
when  the  depreciation  deductions 
attributable  to  the  building  are  treated  as 
nonrecourse  deductions  under  §  1.704-2(c), 
the  special  allocation  of  depreciation 
deductions  to  A  .ind  B  is  considered  to  be 
consistent  wi!h  the  partners'  interests  in  the 
partnership  under  §  1.704-2(e). 

(iii)  Subchapter  K  is  intended  to  permit 
taxpayers  to  conduct  joint  business  activity 
through  a  flexible  economic  arrangement 
withodt  incurring  an  entity-level  tax.  See 
paragraph  (a)  of  this  section.  The  decision  to 
organize  and  conduct  business  through  PRS 
is  consistent  with  this  intent.  In  addition,  on 
these  facts,  the  requirements  of  paragraphs 
(a)  (1).  (2).  and  (3)  of  this  section  have  been 
satisfied.  Section  704(b),  §  1.704-l(b)(2),  and 
§1.704-2(e)  allow  partnership  items  of 
income,  gain,  loss,  deduction,  and  credit  to 
be  allocated  validly  to  the  partners  separate 
from  the  partners'  respective  ownership  of 
the  capital  to  which  the  allocations  relate, 
provided  that  the  allocations  satis^  both  the 
literal  requirements  of  the  statute  and 
regulations  and  the  purpose  of  those 
provisions  (see  paragraph  (c)(5)  of  this 
section).  Moreover,  the  application  of  the 
value-equals-basis  safe  harbor  and  the 
provisions  of  §  1.704-2(e)  with  respect  to  the 
allocations  to  A  and  B,  and  the  tax  results  of 
the  application  of  those  provisions,  taking 
into  account  all  the  facts  and  circumstances, 
are  clearly  contemplated.  Accordingly,  even 
if  the  allocations  would  not  otherwise  be 
considered  to  satisfy  the  proper  reflection  of 
income  standard  in  paragraph  (a)(3)  of  this 
section,  that  requirement  will  be  treated  as 
satisfied  under  these  facts.  Thus,  even  though 
the  partners'  aggregate  federal  tax  liability 
mav  be  substantially  less  than  had  the 
partners  owned  the  partnership's  assets 
directly  (due  to  X's  inability  to  use  its 
allocable  share  of  the  partnership's  losses 
and  credits)  (see  paragraph  (c)(1)  of  this 
section),  the  transaction  is  not  inconsistent 
with  the  intent  of  subchapter  K,  The 
Commissioner  therefore  cannot  invoke 
paragraph  (b)  of  this  section  to  recast  the 
transacition. 

Example  9.  Partner  with  nominal  interest: 
temporary  partner:  use  of  partnership  not 
consistent  with  the  intent  of  subchapter  K.  (i) 
Pursuant  to  a  plan  a  principal  purpose  of 
which  is  to  generate  artificial  losses  and 
thereby  shelter  from  federal  taxation  a 


substantial  amount  of  income,  X  (a  foreign 
corporation).  Y  (a  domestic  corporation),  and 
Z  (a  promoter)  form  partnership  PRS  by 
contributing  S9,000,  S990.  and  SIO. 
respectively,  for  proportionate  interests 
(90.0%.  9.9%,  and  0.1%.  respectiv-ely)  in  the 
capital  and  profits  of  PRS.  PRS  purchases 
offshore  equipment  for  SIO.OOO  and  validly 
leases  the  equipment  offshore  for  a  term 
representing  most  of  its  projected  useful  life. 
Shonly  thereafter,  PRS  sells  its  rights  to 
receive  income  under  the  lease  to  a  third 
party  for  S9.000,  and  allocates  the  resulting 
S9,0()0  of  income  S8.100  to  X,  S891  to  Y,  and 
S9  to  Z.  PRS  thereafter  makes  a  distribution 
of  S9.000  to  X  in  complete  liquidation  of  its 
interest.  Under  §  1.704-l(b)(2)(iv)(/),  PRS 
restates  the  partners'  capital  accounts 
immediately  before  making  the  liquidating 
distribution  to  X  to  reflect  its  assets 
consisting  of  the  offshore  equipment  worth 
SI, 000  and  S9,000  in  cash.  Thus,  because  the 
capital  accounts  immediately  before  the 
distribution  reflect  assets  of  519,000  (that  is, 
the  initial  capital  contributions  of  510,000 
plus  the  S9.000  of  income  realiziMi  It   :ii  the 
sale  of  the  lease).  PRS  allof  ates  a  S^i.nOO  book 
loss  among  the  partners  (for  capital  account 
purposes  only),  resulting  in  restated  capital 
accounts  for  X.  Y,  and  Z  of  S9.000.  S990,  and 
SIO,  respectively.  Thereafter,  PRS  purchases 
real  property  by  borrowing  the  S8,000 
purchase  price  on  a  recourse  basis,  which 
increases  Y'5  and  Zs  bases  in  their  respective 
partnership  interests  fi^m  SI. 881  and  S19,  to 
S9.801  and  S99,  respectively  (reflecting  Y's 
and  Z's  adjusted  interests  in  the  partnership 
of  99%  and  1%,  respectively).  PRS 
subsequently  sells  the  offshore  equipment, 
subject  to  the  lease,  for  $1,000  and  allocates 
the  59,000  tax  loss  S8,910  to  Y  and  590  to 
Z.  Ys  and  Z's  bases  in  their  partnership 
interests  are  therefore  reduced  to  5891  and 
S9,  respectively. 

(ii)  On  these  facts,  any  purported  business 
purpose  for  the  transaction  is  insignificant  in 
comparison  to  the  tax  benefits  that  would 
result  if  the  transaction  were  respected  for 
federal  tax  purposes  (see  paragraph  (c)  of  this 
section).  Accordingly,  the  transaction  lacks  a 
substantial  business  purpose  (see  paragraph 
(a)(1)  of  this  section).  In  addition,  factors  (1). 
(2),  (3),  and  (5)  of  paragraph  (c)  of  this  section 
indicate  that  PRS  was  used  with  a  principal 
purpose  to  reduce  substantially  the  partners' 
tax  liability  in  a  manner  inconsistent  with 
the  intent  of  subchapter  K.  On  these  facts, 
PRS  is  not  bona  fide  (see  paragraph  (a)(1)  of 
this  section),  and  the  transaction  is  not 
respected  under  applicable  substance  over 
form  principles  (see  paragraph  {a)(2)  of  this 
section)  and  does  not  proprrly  reflect  the 
income  ofY  (see  paragraph  (a)(3)  of  this 
section).  Thus,  PRS  has  been  formed  and 
availed  of  with  a  principal  purpose  of 
reducing  sul)stantially  the  present  value  of 
the  partners'  aggregate  federal  tax  liability  in 
a  manner  inconsistent  with  the  intent  of 
subchapter  K.  Therefore  (in  addition  to 
possibly  challenging  the  transaction  under 
judicial  principles  or  the  validity  of  the 
allocations  under  §  1.704-l(b)(2)  (see 
paragraph  (h)  of  this  section)),  the 
Commissioner  can  recast  the  transaction  as 
appropriate  under  paragraph  (b)  of  this 
section. 


Example  10.  Plan  to  duplicate  losses 
through  absence  of  section  754  flection:  use 
of  partnership  not  consistent  with  the  intent 
nf  subchapter  K.  (i)  A  owns  land  with  a  basis 
of  SlOO  and  a  fair  market  value  of  560.  A 
would  like  to  sell  the  land  to  B  A  and  B 
devise  a  plan  a  principal  purpose  of  whi<:h 
is  to  permit  the  duplication,  for  a  substantial 
period  of  time,  of  the  tax  benefit  of  .\s  built- 
in  loss  in  the  land.  To  effect  this  plan.  .\.  C 
(A's  brother),  and  W  (C's  wife)  form 
partnership  PRS.  to  which  A  contributes  the 
land,  and  C  and  \V  each  contribute  $30.  All 
partnership  items  are  shared  in  proportion  to 
the  partners'  respe(  tivo  contributions  to  PRS. 
PRS  invests  the  cash  in  an  investment  asset 
(that  is  not  a  marketable  security  within  the 
meanini}  of  section  731(c)).  PRS  also  leases 
the  lann  'o  B  under  a  three-year  lease 
pursuoiii  i.i  which  B  has  the  option  to 
purchase  the  land  from  PRS  upon  the 
expiration  of  the  lease  for  an  amount  equal 
to  its  fair  market  value  at  that  time.  All  lease 
proceeds  received  are  immediately 
distributed  to  the  partners.  In  year  3,  at  a 
time  when  the  values  of  the  partnership's 
<fcs»'ts  have  not  materially  changed.  PRS 
agrees  with  A  to  liquidate  A's  interest  in 
•exchange  for  the  investment  asset  held  by 
FR.S.  Under  section  732(b).  ,A's  basis  in  the 
asset  distributed  equals  SlOO.  As  basis  in  As 
partnership  interest  immediately  before  the 
distribution.  Shortly  thereafter.  A  sells  the 
investment  asset  to  X,  an  unrelated  party. 
re(  ognizing  a  S40  loss. 

(ii)  PRS  does  not  make  an  election  under 
section  754,  Accordingly,  PRS's  basis  in  the 
land  f  ontributed  by  A  remains  SlOO  At  the 
end  of  year  3.  pursuant  to  the  lease  option. 
I'RS  sells  the  land  to  B  for  560  (its  fair  markiit 
v.ilue).  Thus,  PRS  recognizes  a  540  loss  on 
ihe  sale,  which  is  allocated  equally  between 
C;  and  \V.  C's  and  Ws  bases  in  their 
partnership  interests  are  reduced  to  SlO  e.K  h 
pursuant  to  section  705.  Their  respective 
interests  are  worth  530  each.  Thus,  upon 
liquidation  of  PRS  (or  their  interests  therein), 
eH(  h  of  C  and  VV  will  recognize  520  of  gain. 
However.  PRS's  continued  existence  defers 
refognition  of  that  gain  indefinitely.  Thus,  if 
this  arrangement  is  respected,  C  and  W 
tluplicate  for  their  benefit  A's  built-in  loss  in 
the  land  prior  to  its  contribution  to  PRS. 

(iii)  On  tht'se  facts,  any  purported  business 
purpose  for  the  transaction  is  insignificant  in 
comparison  to  the  tax  benefits  that  would 
result  if  the  transaction  were  respected  for 
federal  tax  purposes  (see  paragraph  (c)  of  this 
section).  Accordingly,  the  transaction  lacks  a 
substantial  business  purpose  (see  paragraph 
(a)(1)  of  this  section).  In  addition,  factors  (1). 
(2).  and  (4)  of  paragraph  (c)  of  this  section 
indicate  that  PRS  was  used  with  a  principal 
purpose  to  reduce  substantially  the  partners" 
tax  liability  in  a  manner  inconsistent  with 
the  intent  of  subi  hapter  K.  On  these  facts. 
PRS  is  not  bona  fide  (see  paragraph  (a)(1)  of 
this  section),  and  the  transaction  is  not 
respected  under  applicable  substanc-e  over 
form  principles  (see  paragraph  (a)(2)  of  this 
section).  Further,  the  tax  consequences  to  the 
partners  do  not  properly  reflect  the  partners' 
income;  and  Congress  did  not  contemplate 
application  of  section  754  to  partnerships 
such  as  PRS,  which  was  formed  for  a 
principal  purpose  of  producing  a  double  tax 
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Ijenefii  from  a  single  economic  loss  (sc<! 
par.ngraph  (a)(3)  of  this  section).  Thus.  PRS 
has  Iwen  formed  and  availed  of  with  a 
principal  purpose  of  reducing  substantially 
the  present  value  of  the  partners'  aggregate 
federal  tax  liability  in  a  manner  mconsistent 
with  the  intent  of  subchapter  K.  Therefore  (in 
addition  to  possibly  challenging  the 
transaction  under  judicial  principles  or  other 
statutory  authorities,  such  as  the  substance 
over  form  doctrine  or  the  disguised  sale  rules 
under  section  707  (see  par.igraph  (hi  of  this 
section)),  the  Qimmissioner  can  recast  the 
transaction  as  appropriate  under  paragraph 
(b)  of  this  section. 

Example  11.  Absence  of  section  754 
election:  use  of  partnership  consistent  with 
the  intent  of  subchapter  K.  (i)  PRS  :<  .-i  bona 
fide  partnership  formed  to  en^  '."■  in 
investment  activities  with  cuiiirilj.itions  of 
cash  from  each  partner.  Several  yi^.ixs  after 
joining  PRS,  A,  a  partner  with  a  capital 
account  balance  and  basis  in  its  partnefihip 
interest  of  SlOO,  wishes  to  withdraw  from 
PRS.  The  partnership  agreement  entitles  A  to 
receive  the  balance  of  As  ( apital  at :  oint  in 
cash  or  securities  owned  by  PRS  at  ihe  time 
of  withdrawal,  as  mutually  agreed  to  In  A 
and  the  managing  general  partner,  P.  P  and 
A  agree  to  distribute  to  A  SlOO  worth  of  non- 
marketable  securities  (see  sec  tion  731(i ))  in 
which  PRS  has  an  aggregate  basis  of  S20. 
Upon  distribution.  As  aggregate  basis  in  the 
securities  is  5100  under  section  7321b),  PRS 
does  not  make  an  election  to  adjust  the  basis 
in  its  remaining  assets  under  settiun  754 
Thus,  PRS's  basis  in  its  remaining  assets  is 
unaffected  by  the  distribution.  In  contrast,  if 
a  section  754  election  had  been  in  eifw  i  for 
the  year  of  the  distribution,  under  th<;se  tads 
section  734(b)  would  have  required  PKS  to 
adjust  the  basis  in  its  remaining  assets 
downward  by  the  amount  of  the  untaxed 
appreciation  in  the  distributed  property,  thus 
reflecting  that  gain  in  PRS's  retained  assets. 
In  selecting  the  assets  to  be  distributed.  A 
and  P  had  a  principal  purpose  to  take 
advantage  of  the  facts  that  (i)  As  basis  in  the 
securities  will  be  determined  by  reference  to 
A's  basis  in  its  partnership  interest  under 
section  732(b),  and  (ii)  because  PRS  wijl  rol 
make  an  election  under  section  754.  the 
remaining  partners  of  PRS  will  likely  enjoy 
a  federal  tax  timing  advantage  (i.e.,  from  the 
$80  of  additional  basis  in  its  assets  that 
would  have  been  eliminated  if  the  sec  tion 
754  election  had  been  made)  that  is 
inconsistent  with  proper  rellection  of  income 
under  paragraph  (a)(3)  of  this  section. 

(ii)  Subchapter  K  is  intended  to  permit 
taxpayers  to  conduct  joint  business  activity 
through  a  flexible  economic  arrangement 
without  incurring  an  entity-level  tax.  See 
paragraph  (a)  of  this  section.  The  decision  lo 
organize  and  conduct  business  through  PRS 
is  consistent  with  this  intent.  In  addition,  on 
these  facts,  the  requirements  of  paragraphs 
(a)(1)  and  (2)  of  this  section  have  been 
satisfied.  The  validity  of  the  tax  treatment  of 
this  transaction  is  therefore  dependent  upon 
whether  the  transaction  satisfies  (or  is  treated 
as  satisfying)  the  proper  reflection  of  income 
standard  under  paragraph  (a)l3)  of  this 
section.  As  basis  in  the  distributed  se<  urities 
is  properly  determined  under  section  732(b). 
The  benefit  to  the  remaining  partners  is  a 


result  of  PRS  n'>t  h.ning  made  an  election 
under  section  754.  Siilxhapler  K  is  g.'nerally 
intended  to  produce  tax  consequent  cs  lh;it 
.M  hieve  proper  refiec  tion  of  income. 
Howevtr,  paragraph  (a)(3)  of  this  section 
provides  that  if  the  application  of  a  provision 
of  suIm  hapter  K  prndut  es  tax  results  that  do 
not  properly  reflect  income,  but  applic.nlion 
of  that  provision  to  the  transaction  and  the 
ultim^ite  tax  results,  taking  into  at  count  all 
the  relevant  facts  and  c  irrumstances,  ore 
( learly  contemplated  hy  that  provision  (nnd 
the  traiisaition  satisfies  the  requirements  of 
paragr.iphs  (a)(1)  and  (2)  of  this  section),  then 
the  applic  ation  of  that  provision  to  Ihe 
transaction  will  be  treated  as  satisfying  tht: 
proper  reflection  of  income  standard. 

(iii)  III  general,  the  adjustments  that  would 
hi!  made  if  an  election  under  section  754 
were  in  tffei  t  are  nei  ess.iry  to  minimize 
distortions  betwetii  the  par'ners'  bases  in 
their  p.irtiiership  interests  and  the 
partnerships  basis  in  its  assets  fi>iiowing.  lor 
example,  a  distribution  to  a  partner.  The 
electivity  of  se(  tion  754  is  intended  to 
(>rovi(le  ,iiiiiiinistrati\e  lonvc.niem  e  for  Ix.ti.i 
fide  partnerships  that  are  eng.iged  in 
transactions  for  a  substantial  business 
purpose,  by  jiroviding  those  partnerships  the 
option  of  not  adjusting  their  bases  in  tlieit 
ri'in.iiniiig  assets  following  a-distribution  lo 
a  partner.  Congress  (learly  ret  ognized  that  if 
the  section  754  election  were  !iot  made,  basis 
distortions  may  result.  Taking  into  account 
all  the  fa«  Is  and  circumstances  of  the 
transaction,  the  electivity  of  section  754  in 
the  context  ot  the  distribution  frnm  PKS  to 
A.  and  the  ultimate  tax  consequences  thiit 
follow  from  the  f.iilure  to  make  the  eleciion 
with  respec  f  lo  the  transaction,  are  clearly 
contemplated  by  sc-ction  754. 1  iuis.  the  tax 
consequenc  es  of  this  rransac  tion  will  be 
treated  as  satisfying  Ihe  proper  reflection  of 
income  stand.ird  under  paragraph  (a)(3}  of 
this  section.  The  Commissioner  therefore 
c4jnnot  invoke  paragraph  (b)  of  this  sectirin  to 
rec^asl  the  transac  tion. 

Example  12  Basis  adju^mfjils  un-it-r 
section  732:  use  of  partnership  con-.islir.t 
with  thf  intitit  nf  suite  hapter  K.  (i)  A.  H.  and 
C  are  partners  in  partnership  PK.S,  whic  h  has 
for  several  years  been  engaged  in  substantial 
bona  fide  busi:iess  activities.  For  valid 
business  reasons,  the  partners  agree  that  As 
interest  in  PRS.  whic  h  has  a  \alue  and  busis 
of  5100.  will  be  Uquidatecj  with  the  following 
assets  of  PRS:  a  nondepreciable  asset  w  Ith  a 
value  of  ShO  and  a  basis  to  PRS  of  540.  and 
related  equipment  with  two  ye.T.'s  of  cost 
recovery  remaining  and  a  value  and  basis  to 
PRS  of  S40.  Neither  asset  is  described  in 
section  751  and  the  transaction  is  not 
described  in  section  732(d).  Under  section 
732  (b)  and  (c).  As  SlOO  basis  in  A's 
partnership  interest  will  be  alloc ated 
between  the  nondepreciable  asset  and  the 
equipm.ont  receiveci  in  the  liquidating 
distribution  in  proportion  to  PRS  s  bases  in 
those  assets,  or  550  to  the  nondepreciable 
asset  and  550  to  the  equipment.  Thus,  A  will 
have  a  510  built-in  gain  in  the 
nondepreciable  asset  (560  value  less  550 
basis)  and  a  SlO  built-in  loss  in  the 
equipment  (550  basis  less  $40  value),  whic  h 
it  expects  lo  recover  rapidly  through  cost 
recovery  deductions.  In  selecting  the  assets  to 
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real  estate  projects.  X.  an  unrelated  party, 
desires  to  acquire  undeveloped  land  owned 
by  PRS.  which  has  a  value  of  S95  and  a  basis 
of  S5.  X  expects  to  hold  the  land  indefinitely 
after  its  acquisition.  Pursuant  to  a  plan  a 
principal  purpose  of  which  is  to  permit  X  to 
acquire  and  hold  the  land  but  nevertheless  to 
recover  for  lax  purposes  a  substantial  portion 
of  the  purchase  price  for  the  land,  X 
contributes  SlOO  to  PRS  for  an  interest 
therein.  Subsequently  (at  a  time  when  the 
value  of  the  partnership's  assets  have  not 
materially  changed),  PRS  distributes  to  X  in 
liquidation  of  its  interest  in  PRS  the  land  and 
another  asset  with  a  value  and  t>asis  to  PRS 
of  S5.  The  second  asset  is  an  insignificant 
part  of  the  economic  transaction  but  is 
important  to  at  hievc  the  desired  lax  results. 
Under  section  r.<2  (b)  and  (c),  X's  $100  basis 
in  its  partnerstiip  interest  is  allocated 
between  the  assets  distributed  to  it  in 
proportion  to  their  bases  to  PRS,  or  $50  each 
Thereafter,  X  plans  to  sell  the  second  asset 
for  its  value  of  S5.  recognizing  a  loss  of  $45. 
In  this  manner,  X  will,  in  effect,  recover  a 
substantial  portion  of  the  purchase  price  of 
the  land  almost  immediately.  In  selecting  the 
assets  to  be  distributed  to  X,  the  partners  had 
a  principal  purpose  to  take  advantage  of  the 
fact  that  Xs  basis  in  the  assets  will  be 
determined  under  section  732  (b)  and  (c), 
thus,  in  effect,  shifting  a  portion  of  Xs  basis 
economically  allocable  to  the  land  thai  X 
intends  to  retain  to  an  inconsequential  asset 
that  X  intends  to  dispose  of  quickly.  This 
shift  provides  a  federal  tax  timing  advantage 
to  X.  with  no  offsetting  detriment  to  any  of 
PRSs  other  partners. 

(ii)  Although  section  732  recognizes  that 
basis  distortions  can  occur  in  certain 
situations,  which  may  produce  tax  results 
that  dc  not  satisfy  the  proper  reflection  of 
income  standard  of  paragraph  (a)(3)  of  this 
section,  the  provision  is  intended  only  to 
provide  ancillary,  simplifying  tax  results  for 
bona  fide  partnership  transactions  that  are 
engaged  in  for  substantial  business  purposes. 
Section  732  is  not  intended  to  serve  as  the 
basis  for  plans  or  arrangements  in  which 
inconsequential  or  immaterial  assets  are 
included  in  the  distribution  with  a  principal 
purpose  of  obtaining  substantially  favorable 
tax  results  by  virtue  of  the  statute's 
simplifying  rules.  The  transaction  does  not 
properly  reflect  Xs  income  due  to  the  basis 
distortions  caused  by  the  distributioo  that 
result  in  shifting  a  significant  portion  of  X's 
basis  to  this  inconsequential  asset.  Moreover. 
the  proper  reflection  of  income  standard 
contained  in  paragraph  (a)(3)  of  this  section 
is  not  treated  as  satisfied,  because,  taking  into 
account  all  the  facts  and  circumstances,  the 
application  of  section  732  to  this 
arrangement,  and  the  ultimate  tax 
consequences  that  would  thereby  result,  were 
not  clearly  contemplated  by  that  provision  of 
subchapter  K.  In  addition,  by  using  a 
partnership  (if  respected),  the  partners' 
aggregate  federal  tax  liability  would  be 
substantially  less  than  had  they  owned  the 
partnership's  assets  directly  (see  paragraph 
(c)(1)  of  this  section).  On  these  facts.  PRS  has 
been  formed  and  availed  of  with  a  principal 
purpose  to  reduce  the  taxpayers'  aggregate 
federal  tax  liability  in  a  manner  that  is 
inconsistent  with  the  intent  of  subchapter  K. 


Therefore  (in  addition  to  possibly 
challenging  the  transaction  under  applicable 
judicial  principles  and  statutory  authorities, 
such  as  the  disguised  sale  rules  under  section 
707,  see  paragraph  (h)  of  this  section),  the 
Commissioner  can  recast  the  transaction  as 
appropriate  under  paragraph  (b)  of  this 
section. 

(e)  Abuse  of  entity  treatment — (1) 
General  rule.  The  Commissioner  can 
treat  a  partnership  as  an  aggregate  of  its 
partners  in  whole  or  in  part  as 
appropriate  to  carry  out  the  purpose  of 
anv  provision  of  the  Internal  Revenue 
Code  or  the  regulations  promulgated 
thereunder. 

(2)  Clearly  contemplated  en  lit  v 
treatment.  Paragraph  (e)(1)  of  th:-; 
section  does  not  apply  to  the  exttmt 
that— 

(i)  A  provision  of  the  Internal 
Revenue  Code  or  the  regulations 
promulgated  thereunder  prescribes  the 
treatment  of  a  partnership  as  an  entity, 
in  whole  or  in  part,  and  • 

(ii)  That  treatment  and  the  ultimate 
tax  results,  taking  into  acxount  all  the 
relevant  facts  and  circumstances,  are 
clearly  contemplated  bv  that  provision. 
(0  Examples.  The  following  examples 
illustrate  the  principles  of  paragraph  («) 
of  this  section.  The  examples  set  forth 
below  do  not  delineate  the  boundaries 
of  either  permis.sible  or  impermissible 
tvpes  of  transactions.  Further,  the 
addition  of  any  facts  or  circumstances 
that  are  not  specifically  set  forth  in  an 
example  (or  the  deletion  of  any  facts  or 
circumstances)  may  alter  the  outcome  of 
the  transaction  described  in  the 
example.  Unless  otherwise  indicated, 
parties  to  the  transactions  are  not 
related  to  one  another.  See  also 
paragraph  (d)  Example  5  (iii)  of  this 
section  (also  demonstrating  the 
application  of  the  principles  of 
paragraph  (e)  of  this  section). 

Example  J.  Aggregate  treatment  of 
partnership  appropriate  to  carry  out  purpose 
of  section  163(e)l5j.  [i]  Corporations  X  and  Y 
are  partners  in  partnership  PRS.  which  for 
several  years  has  engaged  in  substantial  bona 
fide  business  activities.  As  part  of  the.se 
business  activities.  PRS  issues  certain  high 
yield  discount  obligations  to  an  unriiated 
third  party.  Section  163(e)(5)  defers  (and  in 
certain  circumstances  disallows)  the  interest 
deductions  on  this  type  of  obligation  if 
issued  by  a  corporation.  PRS.  X,  and  Y  take 
the  position  that,  because  PRS  is  a 
partnership  and  not  a  corporation,  sw.tion 
163(e)(5)  is  not  applicable. 

(ii)  Section  163(e)(5)  does  not  prescribe  the 
treatment  of  a  partnership  as  an  entity  for 
purposes  of  that  section.  The  purpose  of 
section  163(e)(5)  is  to  limit  corporate-level 
interest  deductions  on  certain  obligations. 
The  treatment  of  PRS  as  an  entity  could 
result  in  a  partnership  with  corporate 
partners  issuing  those  obligations  and 
thereby  circumventing  the  purpose  of  section 


163(e)(5).  because  the  corporate  partner 
would  deduct  its  distributive  share  of  the 
interest  on  obligations  that  would  have  been 
deferred  until  paid  or  disallowed  bad  the 
corporation  issued  iu  share  of  the  obligation 
directly.  Thus,  under  paragraph  (e)(1)  of  this 
section.  PRS  is  properly  treated  as  an 
aggregate  of  its  partners  for  purproses  of 
applying  section  163(e)f5)  {reg»dlcss  of     . 
whether  any  party  had  a  tax  avoidance 
purpose  in  "having  PRS  issue  the  obligation). 
Each  partner  of  PRS  will  therefore  be  treated 
as  issuing  its  share  of  the  obligations  for 
purposes  of  determining  the  deductibility  of 
its  distributive  share  of  any*iterest  on  the 
obligations.  See  also  section  163(i)(5)(B). 

Example  2.  Aggregate  treatment  of 
partnership  appropriate  to  carry  out  purpose 
of  section  J 059.  (i)  Corporations  X  and  Y  are 
partners  in  partnership  PRS,  which  for 
several  years  has  engaged  in  substantial  bona 
fide  business  activities.  As  part  of  these 
business  activities,  PRS  purchases  50  shares 
of  Corporation  Z  coranxHi  stock.  Six  months 
later.  Corporation  Z  announces  an 
extraordinary  dividend  (within  the  meaning 
of  section  1059).  Section  1059(a)  generally 
provides  that  if  any  corporation  receives  an 
extraordinary  dividend  with  respect  to  any 
share  of  stock  and  the  corporation  has  not 
held  the  stock  for  more  than  two  years  before 
the  dividend  announcement  date,  the  basis  in 
the  stock  held  by  the  corporation  is  reduced 
by  the  nontaxed  portion  of  the  dividend. 
PRS.  X,  and  Y  take  the  position  that  section 
1059(a)  is  no!  applicabte  because  PRS  is  a 
partnership  and  not  a  corporation. 

(ii)  Section  1059(a)  does  not  prescribe  the 
treatment  of  a  partnership  as  an  entity  for 
purposes  of  that  section.  The  purpose  of 
section  1059(a)  is  to  limit  the  benefits  of  the 
dividends  received  deduction  with  respect  to 
extraordinary  dividends.  The  treatment  of 
PRS  as  an  entity  could  result  in  corporate 
partners  in  the  partnership  receiving 
dividends  through  i>artnerships  in 
circumvention  of  the  intent  of  section  1059 
Thus,  under  paragraph  (e)(1)  of  this  section. 
PRS  is  properly  treated  as  an  aggregate  of  its 
partners  for  purposes  of  applying  section 
1059  (regardless  of  whether  any  party  had  a 
tax  avoidance  purpose  in  acquiring  the  Z 
stock  through  PRS).  Each  partner  of  PRS  will 
therefore  be  treated  as  owning  its  share  of  the 
stock.  Accordingly.  PRS  must  make 
appropriate  adjustments  to  the  basis  of  the 
corporation  Z  stock,  and  the  partners  must 
also  make  adjustments  to  the  basis  in  their 
respective  interests  in  PRS  under  section 
705(a)(2)(B).  See  also  section  lQ59(g)(l). 

Example  3.  Prescribed  entity  treatment  of 
partnership:  determination  of  CFC  status 
clearly  contemplated,  (ij  X,  a  domestic 
corporation,  and  Y,  a  foreign  corporation, 
intend  to  conduct  a  joint  venture  in  foreign 
Country  .\.  They  form  PRS.  a  bona  fide 
domestic  general  partnership  in  which  X 
owns  a  40%  interest  and  Y  owns  a  60% 
interest.  PRS  is  properly  classified  as  a 
partnership  under  §§  301.7701-2  and 
301.7701-3.  PRS  holds  100%  of  the  voting 
stock  of  Z.  a  Country  A  entity  that  is 
classified  as  an  association  taxable  as  a 
corp)oration  for  federal  tax  purposes  under 
§  301.7701-2.  Z  conducts  its  business 
operations  in  Country  A.  By  investing  in  Z 


through  a  domestic  partnership.  X  seeks  to 
obtain  the  benefit  of  the  look-through  rules 
of  section  904(d)(3)  and,  as  a  result, 
maximize  its  ability  to  claim  credits  for  its 
proper  share  of  Country  A  taxes  expected  to 
be  incurred  by  21 

(ii)  Pursuant  to  sections  957(c)  and 
7701(a)(3O),  PRS  is  a  United  States  person. 
Therefore,  because  it  owns  10%  or  more  of 
the  voting  stock  of  Z.  PRS  satisfies  the 
definition  of  a  U.S.  shareholder  under  section 
951(b).  Under  section  957(a),  Z  is  a 
controlled  foreign  corporation  (CFC)  because 
more  than  50%  of  the  voting  power  or  value 
of  its  stock  is  ovraed  by  PRS.  Consequently, 
under  section  904(d)(3),  X  qualifies  for  look- 
through  treatment  in  computing  its  credit  for 
foreign  taxes  paid  or  accrued  by  Z  In 
contrast,  if  X  and  Y  owned  their  interests  in 
Z  directly.  Z  would  not  be  a  CFC  because 
only  40%  of  its  stock  would  be  owned  by 
US.  shareholders.  X's  credit  for  foreign  taxes 
paid  or  accrued  by  Z  in  that  case  would  be 
subject  to  a  separate  foreign  tax  credit 
limitation  for  dividends  from  Z,  a 
noncontrolled  section  902  corporation.  See 
section  904(d)(1)(E)  and  §  1.904-4(g). 
(iii)  Sections  957(c)  and  7701{aM30) 
prescribe  the  treatment  of  a  domestic 
partnership  as  an  entity  for  purposes  of 
defining  a  U.S.  shareholder,  and  thus,  for 
purposes  of  determining  whether  a  foreign 
corporation  is  a  CFC.  The  CFC  rules  prevent 
the  deferral  by  U.S.  shareholders  of  U.S. 
taxation  of  certain  earnings  of  the  CFC  and 
reduce  disparities  that  otherwise  might  occur 
between  the  amount  of  income  subject  to  a 
particular  foreign  tax  credit  limitation  when 
a  taxpayer  earns  income  abroad  directly 
rather  than  indirectly  through  a  CFC.  The 
application  of  the  look-through  rules  for 
foreign  fax  credit  purposes  is  appropriately 
tied  to  CR  status  See  sections  904(d)(2)(E) 
and  904(d)(3(  This  analysis  confirms  that 
Congress  clearly  contemplated  that  taxpayers 
could  use  a  bona  fide  domestic  partnership 
to  subject  thenwelves  to  the  CFC  regime,  and 
the  resuhing  application  of  the  look-through 
rules  of  secUon  904ld)(3).  Accordingly,  under 
paragraph  (e)  of  this  section,  the 
Commissioner  cannot  treat  PRS  as  an 
aggregate  of  its  partners  for  purposes  of 
determining  X's  foreign  tax  credit  limitation. 

(g)  Effective  date.  Paragraphs  (a),  (b). 
(c),  and  (d)  of  this  section  are  effective 
for  all  transactions  involving  a 
partnership  that  occur  on  or  after  May 
12,  1994.  Paragraphs  (e)  and  (f)  of  this 
section  are  effective  for  all  transactions 
involving  a  partnership  that  occur  on  or 
after  December  29. 1994. 

(h)  Application  of  nonstatutory 
principles  and  other  statutorv 
authorities.  The  Commissioner  can 
continue  to  assert  and  to  rely  upon 
applicable  nonstatutory  principles  and 
other  statutory  and  regulatorv 
authorities  to  challenge  transactions. 
This  section  does  not  limit  the 


applicability  of  those  principles  and 

authorities. 

Margaret  Milner  Richarilson. 

Commissioner  of  Internal  Revenue. 

Approved:  December  20.  1994. 
Leslie  Samuels, 

Assistant  Secretary  of  the  Treasur\: 
[FR  Doc.  94-32331  Filed  12-29-94;  8:45  ami 
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26  CFR  Part  301 

[TD  8587] 

FUN  1545-AN48 

Authority  to  Release  Levy  and  Return 
Property 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  regarding  the  authority  to 
release  a  levy  and  to  return  property. 
The  Technical  and  Miscellaneous 
Revenue  Act  of  1988  sets  forth  certain 
conditions  under  which  the  IRS  must 
release  a  levy.  In  addition,  the  Internal 
Revenue  Code  was  amended  in  1979  to 
provide  for  the  payment  of  interest  in 
certain  circumstances  in  which 
wrongfully  levied  upon  property  is 
returned.  These  final  regulations 
describe  the  conditions  under  which  a 
levy  will  be  released  and  the  procedures 
for  obtaining  such  a  release.  Lastlv. 
these  final  regulations  also  conform  the 
existing  regulations  regarding  the  return 
of  wrongfully  le\  ied  upon  propert  v  to 
provide  for  the  payment  of  interest  in 
certain  circumstances. 
EFFECTIVE  DATE:  These  regulations  are 
effective  December  30,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerome  D.  Sekula.  202-622-3640  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION: 
Background 

This  document  contains  final 
regulations  amending  the  Procedure  and 
Administration  Regulations  (26  CFR 
part  301)  under  section  6343  of  the 
Internal  Revenue  Code.  TTicse 
regulations  reflect  the  amendment  of 
section  6343  by  section  6236(fl  of  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988  (Pub.  L.  100-647),  section 
4(a)  of  Act  of  Dec.  29,  1979  (Pub.  L  96- 
167),  and  section  1511(c)(10)  of  the  Tax 
Reform  Act  of  1986  (Pub.  L.  99-514). 

On  October  16.  1991  a  notice  of 
proposed  rulemaking  concerning  the 
authority  to  release  and  return  property 
xvas  published  in  the  Federal  Register 
(56  FR  51857).  Written  comments 
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responding  o  this  notice  were  received. 
No  public  h  ;aring  was  requested  or 
held.  After  ( onsideration  of  all  the 
comments.  I  he  proposed  regulations 
under  secti(  n  6343  are  adopted  as 
revised  by  t  lis  Treasury  decision. 

Explanation  of  Revisions  and  Summary 
of  Comments 
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Another  suggestion  was  that  the 
regulations  provide  an  example  of 
situations  where  the  fair  market  value  of 
the  property  exceeds  the  liability  for 
which  the  levy  was  made  and  the 
release  of  levy  can  be  made  on  only  a 
part  of  a  taxpayer's  property  without 
hindering  the  collection  of  the  liability. 
This  suggestion  has  been  adopted  in  the 
final  regulations. 

The  comments  suggested  that  an 
example  be  given  of  "essential  business 
property"  qualifying  for  expedited 
determination  of  whether  a  levy  should 
be  released.  The  issue  of  what 
constitutes  "essential  business 
property"  will  necessarily  turn  on  the 
unique  facts  of  an  individual  case.  An 
item  of  property  that  may  be  essential  to 
the  ceurying  on  of  one  business  may  not 
be  essential  in  the  carrying  on  of 
another  business.  Thus,  any  example 
given  in  the  regulations  could  not 
provide  specific  guidance  as  to  what 
specific  items  of  property  would  be 
considered  essential  in  all  cases. 
Conversely,  any  example  given  in  the 
regulations  could  be  erroneously 
construed  as  requiring  a  certain  fact 
pattern  or  degree  of  effect  on  the 
operation  of  a  business  that  would  not 
be  necessary  in  all  cases  in  order  for  a 
specific  item  of  property  to  be 
considered  "essential  business 
property."  Accordingly,  this  suggestion 
has  not  been  adopted  in  these  final 
regulations. 

The  comments  also  suggested  that  the 
final  regulations  require  a  district 
director  to  return  the  specific  property 
levied  upon  if  it  is  still  in  the  possession 
of  the  United  States  Government.  This 
suggestion  was  adopted  in  part.  It  is  the 
practice  of  the  IRS.  generally,  to  return 
specific  property  still  in  its  possession 
to  its  rightful  owner  if  the  property  has 
been  wrongfully  seized.  However,  this 
general  rule  is  not  appropriate  in  all 
cases.  For  instance,  the  property  seized 
may  be  found  to  include  items  which 
may  be  illegal  under  State  or  Federal 
law.  This  type  of  property  will  not  be 
retiuped  to  its  owner.  The  final 
regulations  indicate  that  the  IRS  will 
normally  return  specific  property  in  its 
possession  when  that  property  has  been 
WTongfully  levied  upon. 

Another  suggestion  was  that  the 
proposed  regulations  be  revised  to 
require  the  IRS  to  return  property 
within  10  days  after  it  is  determined 
that  such  property  was  wrongfully 
levied  upon.  This  suggestion  is  not 
adopted  in  these  final  regulations. 
Although  section  6343  does  not 
mandate  a  time  period  within  which  the 
property  must  be  returned,  property  is 
normally  returned  as  expeditiously  as 
possible.  There  do  occur,  however. 


situations  where  conflicting  claims  are 
made  for  the  return  of  wrongfully  levied 
upon  property.  Cases  where  conflicting 
claims  to  the  property  are  received 
require  greater  time  and,  in  some 
instances,  litigation  to  resolve  who  is 
rightfully  entitled  to  the  return  of  the 
property.  A  requirement  that  the  IRS 
return  property  in  10  days  in  all  cases 
could  adversely  affect  the  rights  of  other 
claimants  to  the  property  and  would  not 
benefit  either  those  claimants  or  the  IRS. 

The  commeifts  also  suggested  that 
final  regulations  require  a  person 
requesting  the  return  of  wTongfully 
levied  upon  property  to  include  a  copy 
of  the  levy  itself  if  it  is  available.  This 
suggestion  was  not  adopted  in  these 
final  regulations.  Based  on  the 
experience  of  the  IRS.  the  actual 
submission  of  a  copy  of  the  levy  or 
notice  of  levy  has  not  been  necessary. 
Thus,  the  addition  of  a  new  requirement 
for  the  submission  of  a  copy  of  either  of 
those  two  forms  in  all  cases  could  be 
potentially  burdensome  for  some 
taxpayers  and  prove  to  be  of  no  benefit 
to  the  IRS. 

It  has  also  been  suggested  that  the 
proposed  regulations  be  revised  in  order 
to  prevent  a  taxpayer  from  making  a 
request  for  a  release  of  levy  by 
telephone  because  such  requests  lack 
proper  documentation  and  make  it 
difficult  for  the  IRS  to  determine  if  the 
taxpayer  has  complied  with  the 
statutory  provisions.  The  regulations 
follow  current  IRS  procedures  and  are 
designed  to  provide  the  taxpayer  with 
the  most  expeditious  method  to  initiate 
a  request  for  release.  The  regulations, 
however,  also  provide  that  the  IRS  may 
request  any  documentation  necessary 
before  making  a  determination  on 
whether  a  condition  requiring  release 
has  been  met.  Thus,  although  the 
request  for  a  determination  may  be 
made  orally,  the  IRS  is  not  required  to 
make  the  determination  based  on 
insufficient  information. 

Another  comment  interpreted  the 
proposed  regulations  as  creating  an 
inconsistency  in  that  a  request  for 
release  of  property,  in  ordinar\- 
circumstances,  could  be  made  as  little 
as  six  days  prior  to  a  scheduled  sale  of 
that  property,  while  the  IRS  was 
generally  allowed  up  to  30  days  to  make 
a  determination  concerning  a  request  for 
release.  The  commentator  indicated  its 
belief  that  these  two  rules  could  be  read 
to  allow  a  sale  to  take  place  without  a 
determination  being  made  concerning  a 
request  for  release. 
The  commentator's  concern  is 
.   unfounded.  The  period  between  the 
date  of  seizure  and  the  date  notice  of 
sale  is  given  is  used  by  the  IRS  to 
determine  whether  the  property  seized 


should  be  sold  or  released.  This 
determination  is  made  whether  or  not  a 
request  for  release  has  been  received. 
Because  this  initial  determination 
concerning  sale  or  the  possible  release 
of  the  levy  is  made  prior  to  the  issuance 
of  the  notice  of  sale,  a  subsequent 
determination  in  response  to  an  actual 
request  for  release  of  levy  made  by  a 
taxpayer  can  be  accomplished,  in  most 
of  these  cases,  prior  to  the  scheduled 
sale  date  if  at  least  five  days  remain 
prior  to  the  sale  date.  It  is  only  in 
unusual  cases  where  a  determination 
cannot  be  made  prior  to  the  date  of  the 
scheduled  sale  if  a  request  for  release  is 
made  more  than  five  days  prior  to  the 
scheduled  sale  date.  In  those  cases,  the 
sale  is  postponed,  but  a  determination  is 
normally  made  within  30  days  of  the 
date  of  the  request  for  release. 

To  clarify  this  issue,  however,  these 
final  regulations  have  been  revised  to 
state  that  if  a  request  for  release  is  made 
more  than  five  days  prior  to  a  scheduled 
sale,  the  IRS  is  to  make  a  determination 
on  any  request  for  release  of  property 
before  that  property  can  be  sold.  In 
addition,  the  final  regulations  state  that 
the  IRS  is  not  required  to  consider  a 
request  for  release  or  an  expedited 
determination  made  within  five  or  fewer 
days  prior  to  a  scheduled  sale.  The  IRS 
has  the  discretion,  however,  to  consider 
such  requests. 

In  §  301.6343-l(bM3)  of  these  final 
regulations,  the  phrase  "there  is  an 
intervening  judgment  lien  creditor"  has 
been  added  to  the  example  indicating 
when  the  IRS  is  not  required  to  release 
a  levy  when  an  instalLrnent  agreement 
has  been  entered  into  if  the  release  will 
jeopardize  the  secured  status  of  the 
United  States.  The  final  regulations  also 
clarify  that  the  lack  of  a  filed  notice  of 
federal  tax  Uen  does  not  by  itself 
warrant  a  finding  that  the  secured  status 
of  the  United  States  is  jeopardized  in  all 
situations  where  no  notice  of  such  tax 
lien  has  been  filed.  Finally,  the  final 
regulations  provide  that,  for  the 
purposes  of  determining  a  reasonable 
amount  for  basic  living  expenses,  a 
taxpayer  naay  furnish,  and  the  IRS  may 
consider,  information  concerning  his  or 
her  current  employment  status,  as  well 
as  past  employment  history. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulator^'  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  nut  required.  It  also  has 
been  determined  that  section  S53(b}  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C  chapter  6}  do 
not  apply  to  these  regulations,  and 


therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Code,  the  notice 
of  proposed  rulemaking  was  submitted 
to  the  Small  Business  Administration 
for  comment  on  its  impact  on  small 
business. 

Drafting  Information 

The  principal  author  of  these  final 
regulations  is  Jerome  D.  Sekula.  Office 
of  the  Assistant  Chief  Counsel  (General 
Litigation),  IRS.  However,  personnel 
ft-om  other  offices  of  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  Part  3<n 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  301  is 
amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMNtSTRATION 

Paragraph  1.  The  authority  for  part 
301  is  amended  by  adding  entries  to 
read  as  follows: 

Authority:  26  U.S.C  7805  •   *  • 

Section  301.6343-1  also  issued  under  26 
U.S.C.  6343. 

Section  301.6343-2  also  issued  under  26 
U.S.C  6343  *   *   • 

Par.  2.  Section  301.6343-1  is  revised 
to  read  as  follows: 

§  301 .6343-1    R«quiremem  to  retease  ievy 
and  notice  of  release. 

(a)  In  general.  A  district  director, 
service  center  director,  or  compliance 
center  director  (director)  must  promptly 
release  a  levy  upon  all.  or  part  of, 
property  or  rights  to  property  levied 
upon  and  must  prcunptly  notify  the 
person  upon  whom  the  levy  was  made 
of  such  a  release,  if  the  director 
determines  that  any  of  the  conditions  in 
paragraph  (b)  of  this  section  (conditions 
requiring  release)  exist.  The  director 
must  make  a  determination  whether  any 
of  the  conditions  requiring  release  exist 
if  a  taxpayer  submits  a  request  for 
release  of  levy  in  accordance  with 
paragraph  (c)  or  (d)  of  this  section; 
however,  the  director  may  make  this 
determination  based  upon  information 
received  from  a  source  other  than  the 
taxpayer.  The  director  may  require  any 
supporting  documentation  as  is 
reasonably  necessary  to  determine 
whether  a  condition  requiring  release 
exists. 

(b)  Conditions  requiring  release.  The 
director  must  release  the  levy  upon  all 


or  a  part  of  the  property  or  rights  to 
property  levied  upon  if  he  or  she 
determines  that  one  of  the  following 
conditions  exists — 

(1)  Liability  satisfied  or 
unenforceable— {i)  General  rule.  The 
liability  for  which  the  levy  was  made  is 
satisfied  or  the  period  of  limitations 
provided  in  section  6502  (and  anv 
period  during  which  the  period  of 
limitations  is  suspended  as  provided  by 
law)  has  lapsed.  A  levy  is  considered 
made  on  the  date  on  which  the  notice 
of  seizure  provided  in  section  6335(a)  is 
given.  A  levy  that  is  made  within  the 
period  of  limitations  provided  in  section 
6502  does  not  become  unenforceable 
simply  because  the  person  who  rec-eives 
the  levy  does  not  surrender  the  subject 
property  within  the  period  of 
limitations.  In  this  case,  the  liability 
remains  enforceable  to  the  extent  of  the 
value  of  the  levied  upon  projjerty. 
However,  a  levy  made  outside  the 
period  of  limitations  (normally  ten  years 
without  suspensions)  must  be  released 
unless — 

(A)  The  taxpayer  agreed  in  writing  to 
extend  the  period  of  limitations  as 
provided  in  section  6502(a)(2)  and 
§301.6502-1;  or 

(B)  A  proceeding  in  court  to  collect 
the  liability  has  begun  within  the  period 
of  limitations. 

(ii)  Special  situatiorts.  A  continuing 
levy  on  salary  or  wages  made  under 
section  6331(e)  must  be  released  at  the 
end  of  the  period  of  limitations  in 
section  6502.  However,  a  levy  on  a  fixed 
and  determinable  right  to  payment 
which  right  includes  payments  to  be 
made  after  the  period  of  limitations 
expires  does  not  become  ur>enforceabIe 
upon  the  expiration  of  the  period  of 
limitations  and  will  not  be  released 
under  this  condition  unless  the  liability 
is  satisfied. 

(2)  Release  will  facilitate  collection. 
The  release  of  the  levy  will  facilitate 
collection  of  the  liabiUty.  A  director  has 
the  discretion  to  release  the  levy  in  all 
situations,  including  those  where  the 
proceeds  from  the  sale  will  not  fully 
satisfy-  the  tax  liabilities  of  the  Uxpaycr. 
under  terms  and  conditions  as  he  or  she 
determines  are  warranted. 

(i)  Example.  The  following  example 
illustrates  the  provisions  of  this, 
paragraph  (b)(2): 

Example.  A  and  B  each  own  machine 
which,  when  used  together,  produce  widgets. 
A  owes  delinquent  federal  taxes.  A  nofic  e  of 
federal  tax  lien  is  properly  filed  against  ai! 
property  or  rights  to  property  belonfjing  to  A 
A's  machine  is  seized  to  sausfy  A"s 
delinquent  tax  liability.  The  fair  market  value 
of  As  property  is  greater  than  the  expenses 
of  seizure  and  sale,  but  less  than  the  amount 
of  A's  lax  liability  A  and  B  find  a  buyer  who 


ta 


■"ederal  Register  /  Vol.  60,  No.  1  /  Tuesday.  January  3,  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  hO.  No.  1  /  Tuesday,  January  3.  1995  /  Rules  and  Regulations 


37 


wants  to  buy  b<  th  machines  together.  The 
buyer  will  only  buy  the  machines  together. 
A's  property  ha  5  a  greater  value  as  part  of  the 
package  than  it  does  by  itself.  The  larger 
value,  as  showi  in  the  sale  contract,  is 
enough  to  pay  i  I's  tax  liability  in  full.  In  this 
situation  a  relei  se  of  the  levy  will  facilitate 
collei.lion  because  the  sale  of  both  machines 
can  be  complet  id  and  A's  liability  will  be 
paid  in  full  at  t  le  settlement. 

(ii)  Complic  nee  with  other  conditions. 
The  director  r  lay  find  that  collection 
will  be  faciliti  led  by  the  taxpayer's 
compliance  vm  ith  conditions  other  than 
immediate  pa  .'ment,  such  as: 

{\)  The  del  nquent  taxpayer  delivers 
a  satisfactory  arrangement,  which  is 
accepted  by  tlie  director,  for  placing 
property  in  es  :row  to  secure  the 
payment  of  th  J  liability  (including  the 
expenses  of  tt  e  levy)  which  is  the  basis 
of  the  levy. 

(B)  The  deli  iquent  taxpayer  delivers 
an  arcoptable  Dond  to  the  director 
conditioned  u  3on  the  payment  of  the 
liability  (inch  ding  the  expenses  of  levy) 
which  is  the  basis  of  the  levy.  This  bond 
shall  bo  in  the  form  provided  in  section 
7101  and  §30  1.7101-1. 

(C)  There  is  paid  to  the  director  an 
amount  deten  lined  by  the  director  to  be 
equal  to  the  ir  terest  of  the  United  States 
in  the  seized  jroperty  or  the  part  of  the 
seized  properl  y  to  be  released. 

(D)  The  deli  nquent  taxpayer  executes 
an  agreement  o  extend  the  statute  of 
limitations  in  accordance  with  section 
65G2(d){2)  anc  §301.6502-1. 

(iii)  Lxpensi  fs  of  sale  exceed  the 
government's  nterest.  If  the  director 
determines  th  it  the  value  of  the  United 
Statps"  interes  in  the  seized  property 
does  not  exce*  d  the  expenses  of  sale  of 
the  property,  i  release  of  the  levy  will 
be  deemed  to  acilitate  collection  of  the 
liability  even  hough  the  fair  market 
value  of  prope  rty  which  has  been  seized 
exceeds  the  e;  penses  of  seizure  and 
sale. 

[3]  Installmi  mt  agreement.  The 
taxpayer  has  e  ntered  into  an  agreement 
undrr  section  B159  to  satisfy  the 
liability  by  m(  ans  of  installment 
payments,  un  ess  the  agreement 
provides  othei  wise.  However,  the 
director  is  not  required  to  release  the 
levy  under  this  condition  if  a  release  of 
the  levy  will  j(  sopardize  the  secured 
creditor  status  of  the  Unitsd  States,  e.g., 
where  there  is  an  intervening  judgment 
lien  creditor  a  id  a  notice  of  tax  lien  has 
not  been  filed 

(4)  Economi  c  hardship — (i)  General 
rule.  The  levy  is  creating  an  economic 
hardship  due  o  the  financial  condition 
of  an  individu  il  taxpayer.  This 
condition  app  ies  if  satisfaction  of  the 
levy  in  whole  ar  in  part  will  cause  an 
individual  tax  Dayer  to  be  unable  to  pay 
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his  or  her  reasonable  basic  living 
expenses.  The  determination  of  a 
reasonable  amount  for  basic  living 
expenses  will  be  made  by  the  director 
and  will  vary  according  to  the  unique 
circumstances  of  the  individual 
taxpayer.  Unique  circumstances, 
however,  do  not  include  the 
maintenance  of  an  affluent  or  luxurious 
standard  of  living. 

(ii)  Information  from  taxpayer.  In 
determining  a  reasonable  amount  for 
basic  living  expenses  the  director  will 
consider  any  information  provided  by 
the  taxpayer  including — 

(A)  The  taxpayer's  age,  employment 
status  and  history,  ability  to  earn, 
number  of  dependents,  and  status  as  a 
dependent  of  someone  else; 

(B)  The  amount  reasonably  necessarv' 
for  food,  clothing,  housing  (including 
utilities,  home-owner  insurance,  home- 
owner dues,  and  the  like),  medical 
expenses  (including  health  insurance), 
transportation,  current  tax  payments 
(including  federal,  state,  and  local), 
alimony,  child  support,  or  other  court- 
ordered  payments,  and  expenses 
necessary  to  the  taxpayer's  production 
of  income  (such  as  dues  for  a  trade 
union  or  professional  organization,  or 
child  care  payments  which  allow  the 
taxpayer  to  be  gainfully  employed); 

(C)  The  cost  of  living  in  tne 
geographic  area  in  which  the  taxpayer 
resides; 

(D)  The  amount  of  property  exempt 
from  levy  which  is  available  to  pay  the 
taxpayer's  expenses; 

(E)  Any  extraordinary  circumstances 
such  as  special  education  expenses,  a 
medical  catastrophe,  or  natural  disaster: 
and 

(F)  Any  other  factor  that  the  taxpayer 
claims  bears  on  economic  hardship  and 
brings  to  the  attention  of  the  director. 

(iii)  Good  faith  requirement.  In 
addition,  in  order  to  obtain  a  release  of 
a  levy  under  this  subparagraph,  the 
taxpayer  must  act  in  good  faith. 
Examples  of  failure  to  act  in  good  faith 
include,  but  are  not  Umited  to,  falsifying 
financial  information,  inflating  actual 
expenses  or  costs,  or  failing  to  make  full 
disclosure  of  assets. 

(5)  Fair  market  value  exceedt  liability. 
The  fair  market  value  of  the  property 
exceeds  the  liability  for  which  the  levy 
was  made  and  release  of  the  levy  on  a 
part  of  the  property  can  be  made 
without  hindering  the  collection  of  the 
liability.  The  following  example 
illustrates  the  provisions  of  this 
paragraph  (b)(5): 

Example.  The  Internal  Revenue  Service 
levies  upon  ten  widgets  which  belong  to  the 
taxpayer  to  satisf>'  the  taxpayer's  outstanding 
tax  liabilities.  Subsequent  to  the  levy,  the 
taxpayer  establishes  that  market  conditions 


have  increased  the  aggregate  fair  market 
value  of  widgets  so  that  the  value  of  seven 
widgets  equals  the  aggregate  anticipated 
expenses  of  sale  and  seizure  and  the  tax 
liabilities  for  which  the  levy  was  made.  The 
director  must  release  three  widgets  from  the 
levy  and  return  them  to  the  taxpayer. 

(c)  Request  for  release  oflexy — (1) 
Information  to  be  submitted  by 
taxpayer.  A  taxpayer  who  wishes  to 
obtain  a  release  of  a  levy  must  submit 
a  request  for  release  in  writing  or  by 
telephone  to  the  district  director  for  the 
Internal  Revenue  district  in  which  the 
levy  was  made.  The  taxpayer  making 
the  request  must  provide  the  following 
information — 

(i)  The  name,  address,  and  taxpayer 
identification  number  of  the  taxpayer; 

(ii)  A  description  of  the  property 
levied  upon; 

(iii)  The  type  of  tax  and  the  period  for 
which  the  tax  is  due; 

(iv)  The  date  of  the  levy  and  the 
originating  Internal  Revenue  district,  if 
known;  and 

(v)  A  statement  of  the  grounds  upon 
which  the  request  for  release  of  the  levy 
is  based. 

(2)  Time  for  submission.  Except  in 
extraordinary  circumstances,  a  request 
for  release  of  a  levy  must  be  made  more 
than  five  days  prior  to  a  scheduled  sale 
of  the  property  to  which  the  levy  relates. 

(3)  Determination  by  director — (i) 
When  required.  The  director  must 
promptly  make  a  determination 
concerning  release  prior  to  sale  in  all 
cases  where  a  request  for  release  of  a 
levy  is  made  except  those  where  the 
request  for  release  is  made  five  or  fewer 
days  prior  to  a  scheduled  sale  of  the 
property  to  which  the  levy  relates. 

(ii)  Time  for  making  required 
determination.  The  determination  will 
be  made,  generally,  within  30  days  of  a 
request  for  release  made  30  or  more 
days  prior  to  a  scheduled  sale  of  the 
property  to  which  the  levy  relates.  If  a 
request  for  release  is  made  less  than  30 
days  prior  to  the  scheduled  sale  but 
more  than  5  days  before  the  scheduled 
sale,  a  determination  must  be  made 
prior  to  the  scheduled  sale.  If  necessary 
the  director  may  postpone  the 
scheduled  sale  in  order  to  make  this 
determination. 

(iii)  Discretionary  determination.  The 
director  has  the  discretion,  but  is  not 
required,  to  make  a  determination 
concerning  release  prior  to  sale  in  cases 
where  a  request  for  release  of  a  le\T  is 
made  five  or  fewer  days  prior  to  a 
scheduled  sale  of  the  property  to  which 
the  levy  relates. 

(4)  Notification  to  taxpayer  of 
determination.  The  director  must 
promptly  notif\'  the  taxpayer  if  the  levy 
is  released.  If  the  director  determines 


that  none  of  the  conditions  requiring 
release  of  the  levy  exist,  the  director 
must  promptly  notify  the  taxpayer  of  the 
decision  not  to  release  the  levy  and  the 
reason  why  the  levy  is  not  being 
released. 

(d)  Expedited  determination  with 
respect  to  certain  business  property — (1) 
General  procedure— [i]  Submission  by 
taxpayer.  If  a  levy  is  made  on  essential 
business  property  as  is  described  in 
paragraph  (d)(2)  of  this  section,  the 
taxpayer  may  obtain  an  expedited 
determination  of  whether  any  of  the 
conditions  requiring  release  of  the  levy 
exist.  In  order  to  obtain  an  expedited 
determination,  the  taxpayer  must 
submit,  within  the  time  frame  specified 
in  paragraph  (c)(2)  of  this  section,  the 
information  required  in  paragraph  (c)(1) 
of  this  section  and  include  with  the 
information  an  explanation  of  why  the 
propi-nv  levied  upon  qualifies  for  an 
exped  !H{i  determination  of  whether  a 
condition  requiring  release  of  the  levy 
exists. 

( i  i )  Time  for  making  required 
determination.  The  director  must  make 
such  a  determination  by  the  later  of  10 
business  days  from  the  time  the  director 
receives  the  request  for  release,  or  10 
business  days  from  the  time  the  director 
receives  any  necessary  supporting 
documentation,  if  10  or  more  business 
days  remain  before  a  scheduled  sale  of 
the  property  to  which  the  levy  relates. 
An  expedited  determination  concerning 
release  must  be  made  prior  to  sale  in  all 
cases  where  a  request  for  release  of  a 
levy  is  made  williin  the  time  ft-ame 
specified  in  paragraph  (c)(2)  of  this 
section.  If  necessary  the  director  may 
postpone  the  scheduled  sale  in  order  to 
make  this  determination. 

(iii)  Discretionary  determination.  The 
director  has  the  discretion,  but  is  not 
required,  to  make  an  expedited 
detcnnination  concerning  release  in 
cases  where  the  taxpayer  does  not 
submit,  within  the  time  frame  specified 
in  paragraph  (c)(2)  of  this  section,  the 
information  required  in  paragraph  (c)(1) 
of  this  section  and  include  with  the 
information  an  explanation  of  why  the 
property  levied  upon  qualifies  for  an 
expedited  determination  of  whether  a 
condition  requiring  release  of  the  levy 
exists. 

(2)  Essential  business  propertv 
defined.  For  purposes  of  this  section, 
essentia!  business  property  means 
tangible  personal  property  used  in 
carrying  on  the  trade  or  business  of  the 
taxpayer  which  when  levied  upon 
prevents  the  taxpayer  from  continuing 
to  carry  on  the  trade  or  business. 

(3)  Seizure  of  perishable  goods.  The 
provisions  of  this  paragraph  do  not 
;ipply  in  the  case  of  a  seizure  of 


perishable  goods.  Those  seizures  are 
governed  by  the  provisions  of  section 
6336  and  §301.6336-1. 

(e)  Effect  of  a  release  of  levy.  If 
property  has  not  yet  been  surrendered  to 
the  director  in  response  to  a  levy,  a 
release  of  the  levy  under  section  6343(a) 
will  relieve  the  possessor  of  any 
obligation  to  surrender  the  property. 
Otherwise,  a  release  of  a  levy  under 
section  6343(a)  will  cause  the  property 
to  be  returned  to  the  custody  of  the 
person  or  persons  legally  entitled 
thereto.  The  release  of  a  levy  on  any 
property  under  this  section  does  not 
prevent  any  subsequent  levy  on  the 
property.  Section  301.6343-2.  dealing 
with  return  of  wrongfully  levied  upon 
property,  is  subject  to  section  6402 
which  prohibits  the  Internal  Revenue 
Service  from  refunding  a  payment  of 
money  that  has  been  deposited  in  the 
Treasury  and  credited  to  th»;  taxpayer's 
liability  unless  there  is  an  overpayment. 

(f)  Effective  date.  This  section  is 
effective  as  of  December  30,  1994. 

Par.  3.  Section  301.6343-2  is  added  to 
read  as  follows: 

§  301 .6343-2    Return  of  wrongfully  levied 
upon  property. 

(a)  Return  of  property— (\)  General 
rule.  If  the  district  director,  ser\'ice 
center  director,  or  compliance  center 
director  (the  director)  determines  that 
property  has  been  wrongfully  levied 
upon,  the  director  may  return — 

(i)  The  specific  property  levied  upon; 

(ii)  An  amount  of  money  equal  to  the 
amount  of  money  levied  upon;  or 

(iii)  An  amount  of  money  equal  to  the 
amount  of  money  received  bv  the 
United  States  from  a  sale  of  the 
property. 

(2)  Time  of  return.  If  the  United  States 
is  in  possession  of  specific  property,  the 
property  may  be  returned  at  any  time. 
An  amount  equal  to  the  amount  of 
money  levied  upon  or  received  from  a 
sale  of  the  property  may  be  returned  at 
any  time  before  the  e.xpiration  of  9 
months  ft-om  the  date  of  the  levy.  When 
a  request  described  in  paragraph  (b)  of 
this  section  is  filed  for  the  return  of 
property  before  the  expiration  of  9 
months  from  the  date  of  lew,  an  amount 
of  money  may  be  returned  after  a 
reasonable  period  of  time  subsequent  to 
the  expiration  of  the  9-month  period  if 
necessary  for  the  investigation  and 
processing  of  such  request. 

(3)  Specific  property.  In  general  the 
specific  property  levied  upon  will  be 
returned  whenever  possible.  For  this 
purpose,  money  that  is  specifically 
identifiable,  as  in  the  case  of  a  coin 
collection  which  may  be  worth 
substantially  more  than  its  face  value,  is 
treated  as  specific  property.. 


(4)  Purchase  by  United  States.  For 
purposes  of  paragraph  (a)(l)(iii)  of  this 
section,  if  property  is  declared 
purchased  by  the  United  States  at  a  sale 
pursuant  to  section  6335(c).  the  United 
Slates  is  treated  as  having  recei\  ed  an 
amount  of  money  equal  to  the  minimum 
price  determined  by  the  director  before 
the  sale  or.  if  larger,  the  amount 
received  by  the  United  States  from  the 
resale  of  the  propertv. 

(b)  Request  for  return  of  propertv.  A 
written  request  for  the  return  of 
property  wrongfully  levied  upon  must 
be  addressed  to  the  district  director 
(marked  for  the  attention  of  the  Ghitrf. 
Special  Procedures  Staff)  for  the  Internal 
Revenue  district  in  which  the  levy  was 
made.  The  WTitten  request  must  r  onfain 
the  following  infurmation — 

(1)  The  name  and  address  of  thi- 
person  submitting  the  request; 

(2)  A  detailed  description  of  the 
property  levied  upon; 

(3)  A  description  of  the  claimant's 
basis  for  claiming  an  interest  in  the 
property  levied  upon;  and 

(4)  The  name  and  address  of  the 
taxpayer,  the  originating  Internal 
Revenue  district,  and  the  date  of  thr 
levy  as  shown  on  the  notice  of  levy 
form,  or  levy  form.  or.  in  lieu  tlioreof. 
a  statement  of  the  reasons  why  such 
information  cannxjt  be  furnished. 

(c)  Inadequate  request.  A  request  for 
the  return  of  property  wrongfully  Itjvied 
upon  will  not  be  considered  adequate 
unless  it  is  a  written  request  containinc; 
the  information  required  by  paragraph 
(b)  of  this  section.  However,  unless  a 
notification  is  mailed  by  the  director  td 
the  claimant  within  30  days  of  receipt 
of  the  request  to  inform  the  claim.int  of 
the  inadequacies,  any  written  request 
will  be  considered  adequate.  If  the 
director  timely  notifies  the  claim.int  f)f 
the  inadequacies  of  his  request,  the 
claimant  has  30  days  from  the  recoifH  of 
the  notification  of  inadequacy  to  supply 
in  writing  any  omitted  information. 
Where  the  omitted  information  is  so 
supplied  within  the  30-day  period,  the 
request  will  be  considered  to  be 
adequate  from  the  time  the  original 
request  was  made  for  purposes  of 
determining  the  applicable  period  of 
limitation  upon  suit  under  section 
6532(c).        ■       . 

(d)  Payment  of  interest.  Interest  is 
paid  at  the  overpayment  rate  established 
under  section  6621 — 

(1)  In  the  case  of  money  returned 
under  paragraph  (a)(l)(ii)  of  this  section, 
from  the  date  the  director  recei\ed  the 
money  to  a  date  (to  be  determined  by 
the  director)  preceding  the  date  of 
return  by  not  more  than  30  days;  or 

(2)  In  the  case  of  money  refiirnrJ 
under  paragraph  (a)(l)(iii')  of  this 
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A'  of  the  Treasury. 
5  Filed  12-30-94;  8:45  ami 


This 


mci  ease  i 


ThHcost  for  production  of  a 
of  Investigation  (FBI) 
ecord  has  increased  from 
final  rule  will  permit 
the  fee  from  $17  to 
uction  of  identification 
subjects  of  such  records. 
February  2. 1995. 
iJiFORMATION  CONTACT: 
er.  FBI.  Criminal  Justice 
ices  Division.  Programs 
.  Washington.  D.C. 
lephtne  number  (202)  324- 


impressions.  and  the  appropriate 
processing  fee.  Based  on  current  cost 
analysis,  the  cost  for  production  of  an 
FBI  identification  record  has  increased 
from  $17  to  $18. 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  No.  12866.  Section  1(b). 
Principles  of  Regulation.  The  Attorney 
General  has  determined  that  this  rule  is 
not  a  "'significant  regulatory  action" 
under  Executive  Order  12866.  Section 
3(f).  Regulatory  Planning  and  Review, 
and  accordingly  this  rule  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

The  Attorney  General,  in  accordance 
with  the  Regulatory  Flexibility  Act,  5 
U.S.C.  605(b),  has  reviewed  this 
regulation  and  by  approving  it  certifies 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  28  CFR  Part  16 

Administrative  practice  and 
procedure.  Courts.  Freedom  of 
Information.  Privacy,  and  Sunshine  Act. 

By  virtue  of  the  authority  vested  in 
me  as  Attorney  General,  including  28 
U.S.C.  509  and  510.  and  5  U.S.C.  301. 
Part  16  of  Title  28  of  the  CFR  is 
amended  as  follows: 


S^rvi 
i  m. 


INFORMATION:  A 
to  increase  the  fee  for  the 
identification  records  to 
such  records  was 
notice  and  comment  in 
Register  on  August  29.  1994 
Interested  persons  were 
■s  to  submit  comments  on 
\'o  comments  were 


eriber 


I  le ; 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  96-1 -6799a  FRL-5130-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Mojave 
Desert  Air  Quality  Management  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  direct  final 

rulemaking. 


al  Order  556-73  (38  FR 

;r  28. 1973)  directed  that 
h  rules  for  dissemination 
:onviction  records  upon 
order  resulted  from  a 
that  28  U.S.C.  534  does 
subjects  of  arrest  and 
from  having  access 
.  In  accordance  with  the 
's  directive,  the  FBI  has 
,  copies  of  identification 
subjects  of  such  records 
s  ;ion  of  a  written  request,  a 
nkcd  fingerprint 


irj 


PART  16— {AMENDED] 

1.  The  authority  citation  for  Part  16 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301.  552.  552a.  552b(g), 
553;  18  U.S.C.  4203(a)(1);  28  U.S.C.  509.  510, 
534;  31  U.S.C.  3717.  9701. 

2.  Section  16.33  is  revised  to  read  as 
follows: 

§  1 6.33    Fee  for  production  of  Identification 
record. 

Each  written  request  for  production  of 
an  identification  record  must  be 
accompanied  by  a  fee  of  $18  in  the  form 
of  a  certified  check  or  money  order, 
payable  to  the  Treasury  of  the  United 
States.  This  fee  is  established  pursuant 
to  the  provisions  of  31  U.S.C.  9701  and 
is  based  upon  the  clerical  time  beyond 
the  first  quarter  hour  to  be  spent  in 
searching  for.  identifying,  and 
reproducing  each  identification  record 
requested  as  specified  in  §  16.10.  Any 
request  for  waiver  of  the  fee  shall 
accompany  the  original  request  for  the 
identification  record  and  shall  include  a 
claim  and  proof  of  indigency. 

Dated:  December  20. 1994. 
lanet  Reno, 
Attorney  General. 
[FR  Doc.  94-32107  Filed  12-30-94:  8:45  ami 

BILLING  CODE  4410-Ot-M 


SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan.  The 
revisions  concern  negative  declarations 
from  the  Mojave  Desert  Air  Quality 
Management  DisUrict  (MDAQMD)  for 
two  source  categories  that  emit  volatile 
organic  compounds  (VOC):  Natural  Gas 
or  Gasoline  Processing  Equipment  and 
Chemical  Processing  and 
Manufacturing.  The  MDAQMD  has 
certified  that  these  source  categories  arc 
not  present  in  the  District  and  this 
information  is  being  added  to  the 
federally  approved  State 
Implementation  Plan.  The  intended 
effect  of  approving  these  negative 
declarations  is  to  meet  the  requirements 
of  the  Clean  Air  Act.  as  amended  in 
1990  (CAA  or  the  Act).  In  addition,  the 
final  action  on  these  negative 
declarations  serves  as  a  final 
determination  that  the  finding  of 
nonsubmittal  for  these  source  categories 
has  been  corrected  and  that  on  the 
effective  date  of  this  action,  any  Federal 
Implementation  Plan  (FIP)  clock  is 
stopped.  Thus.  EPA  is  finalizing  the 
approval  of  these  revisions  into  tlie 
California  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals.  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 
EFFECTIVE  DATE:  This  action  is  effective 
on  March  6,  1995  unless  adverse  or 
critical  comments  are  received  by 
Februar}^  2. 1995.  If  the  effective  date  is 
delayed,  a  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  submitted 
negative  declarations  are  available  for 
public  inspection  at  EPA's  Region  IX 
office  and  also  at  the  following  locations 
during  normal  business  hours. 
Rulemaking  Section  (A-5-3).  Air  and 
Toxics  Division.  U.S.  Environmental 
Protection  Agency.  Region  IX,  75 
Hawthorne  Street.  San  Francisco.  CA 
94105 


Air  Docket  (6102).  U.S.  Environmental 
Protection  Agency,  401  "M"  Street. 
S\V..  Washington',  DC  20460 

California  Air  Resources  Board. 
Stationary  Source  Division.  Rule 
Evaluation  Section.  2020  "L"  Street. 
Sacramento.  CA  92123-1095 

Mojave  Desert  Air  Quality  Management 
District  (formerly  San  Bernardino 
County  Air  Pollution  Control  District), 
15428'Civic  Drive,  Suite  200. 
Victorvilie.  CA  92392-2382 

FOffFURTHER  INFORMATION  CONTACT:  Julie 

A.  Rose.  Rulemaking  Section  {A-5-3). 

Air  and  Toxics  Division,  U.S. 

Environmental  Protection  Agency, 

Region  l.\.  7.5  Hawthorne  Street.  San 

Francisco.  CA  94105.  Telephono:  (415) 

744-1184. 

SUPPLEMENTARY  INFORMATION: 

Applicability 

The  revisions  being  approved  as 
additional  information  for  the  California 
SIP  include  two  negative  declarations 
from  the  MDAQMD  regarding  the 
following  source  categories:  (1)  Natural 
Gas  and  Gasoline  Processing  Equipment 
and  (2)  Chemical  Processing  and 
Manufacturing.  These  negative 
declarations  were  submitted  by  the 
California  Air  Resources  Board  (CARB) 
to  EPA  on  July  13.  1994. 

Background 

On  March  3.  1978.  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act.  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  the 
portions  of  San  Bernardino  County  Air 
Pollution  Control  District '  within  the 
Southeast  Desert- Air  Qualify 
Management  Area  (AQMA).  43  FR  8964. 
40  CFR  81.305.  Because  this  area  was 
unable  to  meet  the  statutory  attainment 
date  of  December  31.  1982.  California 
requested  under  section  172(a)(2).  and 
EPA  approved,  an  extension  of  the 
attainment  date  to  December  31.  1987. 
(40  CFR  52.222).  On  May  26.  1988.  EPA 
notified  the  Governor  of  California, 
pursuant  to  section  110(a)(2)(H)  of  the 
1977  Act.  that  the  above  district's 
portion  of  the  California  SIP  was  , 

inadequate  to  attain  and  maintain  the 
ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  SIP  Call).  On 
November  15.  1990.  the  Clean  Air  Act 
Amendments  of  1990  were  enacted. 
Pub.  L.  101-549,  104  Stat.  2399, 
codified  at  42  U.S.C.  7401-7671q.  In 
amended  section  182(b)(2)  of  the  CAA. 
Congress  statutorily  adopted  the 


'  On  Inly  1.  1993.  the  San  Bernardino  County  Air 
riilKition  Omtrol  District  was  rerumed  ihi;  Mojavi; 
I)(!st^-t  ,\ir(jiialily  Managemrnt  Distrid. 


requirement  that  nonattainment  areas 
submit  reasonably  available  control 
technology  (RACt)  rules  for  all  major 
sources  of  VOC  and  for  all  VOC  sources 
covered  by  a  Control  Techniques 
Guideline  dociunent  bv  November  15. 
1992.2 

Section  182(b)(2)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  moderate  or  above  as  of  the 
date  of  enactment.  The  Southeast  Desert 
AQMA  is  classified  as  severe; ' 
therefore,  this  area  was  subject  to  the 
RACT  catch-up  requirement  and  the 
November  15.  1992  deadline. 

The  negative  declaration?,  were 
adopted  on  May  25.  1994  and  suhmitled 
by  the  State  of  California  for  the 
MDAQMD  on  July  13,  1994.  The 
submitted  negative  declarations  were 
found  to  be  complete  on  July  22.  1994 
pursuant  to  EPAs  completeness  criteria 
that  are  set  forth  in  40  CFR  part  51 
Appendix  V  ••  ajid  are  being  finalized  for 
approval  into  the  SIP.  This  notice 
addresses  EPAs  direct-final  action  for 
the  MDAQMD  negative  declarations  for 
Natural  Gas  and  Gasoline  Processing 
Equipment  and  Chemical  Processing 
and  Manufacturing. 

The  submitted  negative  declarations 
certify  that  there  are  no  VOC  sources  in 
these  source  categories  located  inside 
MDAQMDs  portion  of  the  Southeast 
Desert  AQMA.  VOCs  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  These  negative  declarations  were 
adopted  as  part  of  MDAQMD's  effort  to 
meet  the  requirements  of  section 
182(b)(2)  oftheCA>l. 

EPA  Evaluation  and  Action 

In  determining  the  approvabilily  of  a 
negative  declaration.  EPA  must  evaluate 
the  declarations  for  consistency  with  the 
requirements  of  the  CAA  and  EPA 
regulations,  as  found  in  section  110  of 
the  CAA  and  40  CFR  part  51 
(Requirements  for  Preparation. 
Adoption,  and  Submittal  of 
Implementation  Plans). 


•  Mojave  Desert  Air  Quality  ManHgenn-ni  D'stri'.t 
did  not  make  the  required  SIP  sub.i;illals  hy 
November  15.  1992.  On  January  15,  1993,  the  EPA 
made  a  finding  of  failure  to  make  a  submitlal 
pursuant  to  section  179(a)(1).  whith  started  an  18- 
niomh  sanction  clock.  The  negative  derlar.i!ions 
lx"ini;  .ic  !ed  on  in  this  direct  final  rulemoking  w«re 
submitted  in  response  to  the  EP.\  finding  of  foiluro 
to  submit. 

'Southeast  Desert  Air  Quality  Managen:enl  Area 
retained  its  designation  of  nonattain.menl  ai.d  was 
classified  by  operation  of  law  pursuant  to  sections 
107(d)  and  181(a)  upon  the  dale  of  enacLTip-it  of  the 
CAA.  See  55  FR  56694  (November  6,  1991). 

••EPA  adopted  the  completeness  criteria  on 
February  16.  1990  (55  FR  5830)  and.  pursuar.t  lo 
section  110(k)(l)(A)of  the  CAA.  revi.sed  theiriteria 
on  August  26,  1991  (56  FR  42216). 


In  a  letter  dated  May  25.  1994.  the 
District  certified  to  EPA  that  no  soun;es 
of  Natural  Gas  and  Gasoline  Processing 
Equipment  exist  in  the  District.  This 
certification  is  based  on  the  definition 
"natural  gas  processing  plant"  found  in 
EPA's  Control  Technique  Guideline.  No. 
EPA-450/3-83-007.  "Leaks  from 
Natural  Gas/Gasoline  Processing 
Equipment.  In  a  separate  letter  dated 
May  25.  1994.  the  District  certified  lo 
EPA  that  its  emission  inventory  analysis 
revealed  no  Chemical  Processing  and 
Manufacturing  facilities  located  within 
the  federal  nonattainment  planning 
area. 

EPA  has  evaluated  these  negative 
declarations  and  has  determined  th.it 
they  are  consistent  with  the  CAA.  Ei'.\ 
regulations,  and  EP.^  policy. 
MDAQMDs  negative  declarations  for 
Natural  Gas  and  Gasoline  Processing 
Equipment  and  Chemical  Processing 
and  Manufacturing  are  being  approved 
under  section  110(k)(3)  of  the  CAA  as 
meeting  the  requirements  of  section 
110(a)  and  Part  D.  Therefore,  if  this 
direct  final  action  is  not  withdrawn,  im 
March  6.  1995.  any  FIP  cluck  is  slopped. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separatelv  in 
light  of  specific  technical,  economii  , 
and  environmental  factors  and  in 
relation  to  relevant  statutorv  and 
regulatory  requirements. 

EPA  is  publishing  this  notice  withi>i;l 
prior  proposal  because  the  Ag'Micy 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  ad\"'rsf 
comments.  However,  in  a  sep.irate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  .SIP  revision  should  ad\ersf 
or  critical  c(jmments  be  filed.  This 
action  \Vill  be  effective  March  6.  199.5. 
unless,  within  30  days  of  its 
publication,  adverse  or  critical 
comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  thi' 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule,  rhi' 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  March  6.  1995. 
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Organic  Compound  Sources:  Natural 

Gas  and  Gasoline  Processing  Equipment 

and  Chemical  Processing  and 

Manufacturing,  adopted  on  May  25. 

1994. 

•         •         •         *         * 

|FR  Doc.  94-32232  Filed  12-30-94;  8:45  ami 
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40  CFR  Part  52 

[1L1 2-37-6747;  FRL-6131-4] 

Approval  and  Promulgation  of 
Implementation  Plan;  Illinois 

agency:  United  States  Environmental 
Protection  Agency. 
ACTION:  Final  rule. 


SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  is  withdrawing  two  stays 
pending  reconsideration  (of  emission 
limitations)  applicable  to  the  metal 
furniture  paint  and  adhesive  operations 
at  the  Montgomery.  Illinois  facility 
owned  by  Allsteel.  Inc.  (Allsteel).  In  the 
proposed  rules  section  of  this  Federal 
Register  USEPA  is  withdrawing  related 
proposed  rules. 

EFFECTIVE  DATE:  This  action  is  effective 
January  3,  1995. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following  location: 
U.S.  Environmental  Protection  Agency. 
Region  5.  Regulation  Development 
Branch,  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Rosenthal.  Regulation 
Development  Branch.  U.S. 
Envirorunental  Protection  Agency. 
Region  5,  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604.  Telephone: 
(312) 886-6052. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  Information 

On  June  29,  1990.  USEPA 
promulgated  a  Federal  Implementation 
Plan  (FIP)  which  contained  stationary 
source  Volatile  Organic  Compound 
(VOC)  control  measures  representing 
Reasonably  Available  Control 
Technology  (RACT)  for  emission 
sources  located  in  six  Chicago.  Illinois 
counties.  On  that  date.  USEPA  also  took 
final  rulemaking  action  on  certain  VOC 
rules  previously  adopted  and  submitted 
by  the  State  of  Illinois  for  inclusion  in 
its  State  Implementation  Plan  (SIP)  (55 
FR  26814).  Among  the  sources  impacted 
by  these  actions  is  Allsteel's  plant  in 
Kane  County. 


As  a  result  of  this  rulemaking. 
Allsteel's  paint  operations  became 
subject  to  the  FIP's  VOC  emission 
limitations  for  metal  furniture  coating  at 
40  CFR  52.741(e).  while  the  adhesive 
operations  were  required  to  comply 
with  the  FIP's  "generic"  rule  for 
miscellaneous  fabricated  product 
manufacturing  at  40  CFR  52.741(u). 
However,  because  USEPA  had 
insufficient  time  to  respond  to  Allsteel's 
highly  technical  comments,  the  Agency 
deferred  the  effective  date  of  the       « 
applicable  rules  with  regard  to  Allsteel 
for  six  months.  Similarly.  USEPA 
deferred  action  on  a  site-specific  limit 
for  Allsteel's  adhesive  lines  sulniitted 
by  the  State  of  Illinois  for  inclusion  as 
a  SIP  revision. 

On  August  28.  1990,  Allsteel  filed  a 
petition  for  review  of  USEPA's  June  29. 
1990  ndemaking  in  the  United  States 
Court  of  Appeals  for  the  Seventh 
Circuit.  Nine  other  parties  filed 
petitions  for  review,  which  were 
ultimately  consolidated  by  the  Court  as 
Illinois  Environmental  Regulatory 
Group  (lERG)  et  al.  v.  Reilly,  No.  90- 
2778.  In  addition.  Allsteel  filed 
petitions  for  reconsideration  of  the  FIP 
as  it  applied  to  both  the  adhesive  and 
specialty  paint  operations.  Pursuant  to 
these  petitions.  USEPA  convened 
proceedings  for  reconsideration 
pursuant  to  section  307(d)(7)(B)  of  the 
Clean  Air  Act  (Act)  42.  U.S.C. 
7607(d)(7)(B).  On  May  31.  1991  (56  FR 
24722).  USEPA  issued  a  stay  of  the  FIP 
rules  pending  reconsideration  for  the 
adhesive  operations;  on  June  4. 1993  (58 
FR  31653),  USEPA  issued  a  stay  of  the 
FIP  rules  pending  reconsideration  for 
the  specialty  paint  operations.  Both 
stays,  issued  pursuant  to  section 
307(d)(7)(B)  of  the  Act.  were  issued  only 
as  necessary  to  complete 
reconsideration  of  the  subject  rules. 

On  May  13, 1993,  USEPA  proposed 
site-specific  RACT  requirements  for  the 
paint  operations  (58  FR  28376).  On  June 
18,  1993.  USEPA  proposed  to 
disapprove  the  State's  SIP  submission 
and  to  promulgate  a  new  rule  for  the 
adhesive  operations  (58  FR  33578). 

On  July  11. 1994,  Allsteel  filed  with 
USEPA  a  Withdrawal  of  Requests  for 
Reconsideration  in  which  it  represented 
that  the  adhesive  operations  were 
permanently  shut  down  on  March  18. 
1994,  and  that  the  paint  operations  were 
to  be  discontinued  by  July  15,  1994.  In 
addition,  on  August  15,  1994,  the  State 
of  Illinois  withdrew  its  SIP  revision 
request  for  the  adhesive  lines. 

II.  Summary  and  Conclusions 

As  a  result  of  Allsteel's  July  1 1 .  1994. 
Withdrawal  of  Requests  for 
Reconsideration  and  the  State  of 


Illinois'  August  15.  1994.  withdrawal  of 
its  SIP  submission,  in  the  proposed 
rules  section  of  this  Federal  Register 
USEPA  is  withdrawing  its  May  13. 
1993,  proposed  site-specific  RACT 
requirements  for  Allsteel's  paint 
operations  and  its  June  18. 1993. 
proposal  to  disapprove  the  State's  SIP 
submission  and  to  promulgate  a  new 
rule  for  the  adhesive  operations.  In  this 
final  rule  USEPA  is  withdrawing  the 
May  31.  1991.  and  the  June  4.  1993. 
stays  pending  reconsideration,  since 
they  are  no  longer  necessary  to  complete 
reconsideration  of  the  subject  rules.  It 
should  be  noted  that  USEPA's  June  29. 
1990,  FIP  regulations  remain  in  place. 

Pursuant  to  the  good  cause  exception 
ill  section  553(b)(B)  of  the 
Administrative  Procedure  Act,  USEPA 
is  taking  final  action  without  proposal. 
The  USEPA  believes  notice-and- 
comment  rulemaking  is  uimecessary  to 
rescind  the  stay  of  the  FIP  rules  because 
the  stay  affects  only  one  party  and  that 
party  requested  the  stay.  Furthermore, 
there  were  no  comments  when  USEPA 
initially  promulgated  the  stay.  In 
addition.  USEPA  believes  it  is  in  the 
public  interest  to  forego  notice-and- 
comment  rulemaking  and  to  rescind  the 
stay  as  expeditiously  as  possible 
because  (1)  Allsteel  has  withdrawn  the 
petition  for  reconsideration  upon  which 
the  stay  was  based,  and  (2)  as  a  result 
of  the  rescission  of  the  stay,  the  June  29. 
1990  FIP  regulations  are  fully 
enforceable. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Volatile  organic 
compound. 

Dated:  December  23. 1904. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  stated  in  the 
preamble,  part  52.  chapter  1,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— [AMENDED] 

1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-r671f|. 

Subpart  O— Illinois 

§  52.74    [Amended] 

2.  Section  52.741  is  amended  by 
removing  and  reserving  paragraphs 
(z)(l)(ii)  and  (z)(5).  and  in  paragraph 
(z)(l)(i).  by  removing  the  semicolon  and 
the  word  "and"  at  the  end  of  the 
paragraph  and  adding  a  period. 

|FR  Doc.  94-32278  Filed  12-30-94;  8:45  am] 
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40  CFR  Parts  52  and  81 

[FL54-1 -6026a;  FRL-5089-2J 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  State  of  Florida 

AGENCY:  U.S.  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  On  June  23,  1993,  the  State  of 
Florida,  through  the  Florida  Department 
of  Environmental  Protection  (FDEP), 
submitted  a  maintenance  plan  and  a 
request  to  redesignate  the  Duval  County 
area  from  t!h;.bitional  nonattainment  to 
attainment  for  ozone  (Oi).  The  O.* 
nonattainment  area  consists  only  of 
Duval  County.  Under  the  Clean  Air  Act 
(CAA),  designations  can  be  revised  if 
sufficient  data  are  available  to  warrant 
such  revisions.  In  this  action,  EPA  is 
approving  Florida's  request  because  it 
meets  the  maintenance  plan  and 
redesignation  requirements  set  forth  in 
the  CAA  and  EPA  is  approving  the  1990 
base  year  emissions  inventory.  The 
approved  maintenance  plan  will 
become  a  federally  enforceable  part  of 
the  State  Implementation  Plan  (SIP)  for 
the  Duval  County  nonattainment  area. 
DATES:  This  final  rule  will  be  effective 
March  6. 1995  unless  adverse  or  critical 
comments  are  received  by  February  2. 
1995.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Written  comments  on  this 
action  .should  be  addressed  to  Joey 
LeVasseur,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relative  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day 
Air  and  Radiation  Docket  and 
Information  Center  (.^ir  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW., 
Washington.  DC  20460 
Environmental  Protection  Agency, 
Region  IV  Air  Programs  Branch,  345 
Courtland  .Street.  NE..  Atlanta. 
Georgia  30365 
Air  Resources  Management  Division. 
Florida  Department  of  Environmental 
Protection.  Twin  Towers  Office 
Building.  2600  Blair  Stone  Road. 
Tallahassee.  Florida  32399-2400 
FOR  FURTHER  INFORMATION  CONTACT:  Joey 
LeVasseui'.  Regulatory  Planning  and 
Development  Section.  Air  Programs 


Branch.  Air.  Pesticides  &  Toxics 
Management  Division.  Region  IV 
Environmental  Protection  Agencv.  345 
Courtland  Street.  NE..  Atlanta.  Georgia 
30365.  The  telephone  number  is  404/ 
347-3555  ext.  4215.  Reference  file 
FL54-1-6026. 

SUPPLEMENTARY  INFORMATION:  The  CAA. 
as  amended  in  1977  (1977  Act)  required 
areas  that  were  designated 
nonattainment  based  on  a  failure  to 
meet  the  0\  national  ambient  air  quality 
standard  (NAAQS)  to  develop  SIPs  with 
sufficient  control  measures  to 
expeditiously  attain  and  maintain  the 
standard.  Duval  County  was  designated 
under  section  107  of  the  1977  A':',  ns 
nonattainment  with  respect  to  the  O? 
N.^AQS  on  March  3.  1978.  (43  FR  8964, 
40  CFR  Section  81.310]  In  accordance 
with  section  110  of  the  1977  Act.  the 
State  submitted  a  part  D  0»  SIP  on  .^pril 
30.  1979.  which  was  supplemented  on 
August  27. 1979,  and  January  23.  1980. 
which  EPA  conditionally  approved  on 
March  18,  1980.  and  fully  approved  on 
May  14,  1981.  as  meeting  the 
requirements  of  section  110  and  part  D 
of  the  1977  Act. 

On  November  15.  1990.  the  CAA 
Amendments  of  1990  were  enacted 
(1990  Amendments)  [Pub.  L.  101-549. 
104  Stat.  2399.  Codified  at  42  U.SC. 
§§7401-7671q|.  The  nonattainment 
designation  of  Duval  County  was 
continued  bv  operation  of  law  pursuant 
to  section  l67(d)(l  )(C)(i)  of  the  1990 
Amendments.  Furthermore,  it  was 
classified  by  operation  of  law  as 
transitional  for  Oi  according  to  section 
181(a)(1).  (See  56  FR  56694  (Nov.  6, 
1991)  and  57  FR  56762  (Nov.  30.  1992). 
codified  at  40  CFR  81.310.) 

Duval  County  more  recently  has 
^ambient  monitoring  data  that  snow  no 
violatit.ns  of  the  O^  \'.\AQS.  during  the 
period  from  1987  through  1993.  In 
addition,  there  have  been  no 
e.xceedences  reported  for  the  1994  0\ 
season,  to  date.  Therefore,  in  an  effort  to 
comply  with  the  amended  CAA  and  to 
ensure  continued  attainment  of  the 
NAAQS.  Florida  submitted  an  O, 
maintenance  SIP  for  the  Duval  County 
area  on  June  23,  1993,  and  a 
supplemental  revision  on  August  23. 
1994.  Florida  also  requested 
redesignation  of  the  area  to  attainment 
with  respect  to  the  O,  N.^AQS. 

The  1990  Amendments  revised 
section  107(d)(1)(E)  to  provide  five 
specific  requirements  that  an  area  must 
meet  in  order  to  be  redesignated  from 
nonattainment  to  attainment. 

1 .  The  area  must  have  attained  die 
applicable  N.\AQS; 

2.  The  area  must  meet  all  relevant 
requirements  under  section  110  and  part 
D  of  the  CAA; 
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at  the  time  the  State  submitted  its 
redesignation  request. 

A.  Section  110  Requirements 

Although  section  110  was  amended 
by  the  1990  Amendments,  the  Duval 
County  SIP  meets  the  requirements  of 
amended  section  110(a)(2).  A  number  of 
the  requirements  did  not  change  in 
substance  and,  therefore.  EPA  believes 
that  the  pre-amendment  SIP  met  these 
requirements.  As  to  those  requirements 
that  were  amended,  (see  57  FR  27936 
and  23939,  June  23,  1993),  many  are 
duplicative  of  other  requirements  of  the 
Act.  EPA  has  analyzed  the  SIP  and 
determined  that  it  is  consistent  with  the 
requirements  of  amended  section 
110(a)(2). 

B.  Part  D  Requirements 

Before  Duval  County  may  be 
redesignated  to  attainment,  it  also  must 
have  fulfilled  the  applicable 
requirements  of  part  D.  Under  part  D,  an 
area's  classification  indicates  the 
requirements  to  which  it  will  be  subject. 
Subpart  1  of  part  D  sets  forth  the  basic 
nonattainment  requirements  applicable 
to  all  nonattainment  areas,  classified  as 
well  as  nonclassifiable.  Subpart  2  of  pan 
D  establishes  additional  requirements 
for  nonattainment  areas  classified  under 
table  1  of  section  181ia)  or  table  3  of 
section  186(a).  Subpart  2  requirements, 
however,  are  not  applicable  to 
transitional  areas.  The  Duval  County 
area  was  classified  as  transitional  (.'^eo 
56  FR  56694.  codified  at  40  CFR 
§  81 .530).  Therefore,  in  order  to  be 
redesignated  to  attainment,  the  State 
must  meet  the  applicable  requirements 
of  subpart  1  of  part  D,  specifically 
sections  172(c)  and  176.  and  is  not 
subjiH:t  to  the  requirements  of  subpart  2 
of  part  D.  EPA  interprets  section 
107(d)(3)(E)(v)  to  mean  that,  for  a 
redesignation  request  to  bt;  approved, 
the  .State  must  have  met  all 
requirements  that  became  applicable  to 
tht^  subject  area  prior  to  or  at  the  time 
of  the  submission  of  the  redesignation 
request.  Requirements  of  the  Act  that 
come  due  subsequent  to  the  submission 
of  the  redesignation  request  continue  to 
be  applicable  to  the  area  (see  section 
175A(c))  and,  if  the  redesignation  is 
disapproved,  the  state  remains  obligated 
lo  fulfill  those  requirements. 

With  the  exception  of  the  R,\Cr 
requirement,  for  transitional  (), 
nonattainment  areas  that  attained  the 
standard  as  of  December  31.  1991,  EPA 
has  not  determined  that  the  section 
172(c)  requirements  were  applicable 
prior  lo  November  15, 1993.  Thus,  no 
section  172(c)  requirements  other  than 
the  RACT  requirement  an;  applicable 
requirements  for  purposes  of  this 


redesignation.  For  RACT,  EPA  has 
stated  that  transitional  ozone 
nonattainment  areas  must  correct  any 
enforceability  deficiencies  in  their 
existing  RACT  rules  prior  to  being 
redesignated  to  attainment.  The  State 
corrected  all  identified  deficiencies  in 
the  State  RACT  regulations.  The 
regulations  apply  in  Duval  County. 

Section  176(c)  of  the  Act  requires 
states  to  revise  their  SIPs  to  establish 
criteria  and  procedures  to  ensure  that 
Federal  actions,  before  they  are  taken, 
conform  to  the  air  quality  planning 
goals  in  the  applicable  state  SIP.  The 
requirement  to  determine  conformity    . 
applies  to  transportation  plans, 
programs  and  projects  developed, 
funded  or  approved  under  Title  23 
U.S.C.  of  the  Federal  Transit  Act 
("transportation  conformity"),  as  well  as 
to  all  other  Federal  Actions  ("general 
conformity ').  Section  176  further 
provides  that  the  conformity  revisions 
to  be  submitted  by  States  must  be 
consistent  with  Federal  conformity 
regulations  that  the  Act  required  EPA  to 
promulgate.  Congress  provided  for  the 
State  revisions  to  be  submitted  one  year 
after  the  date  for  promulgation  of  final 
EPA  conformity  regulations.  When  that 
date  passed  without  such  promvilgation. 
IJSEPA's  General  Preamble  for  the 
Implementation  of  Title  I  informed 
States  that  its  conformity  regulations 
would  establish  a  submittal  date  Isee  .57 
FR  13498,  13557  (April  15.  1992)]. 

The  USEPA  promulgated  final 
transportation  conformity  regulations  on 
November  24.  1993  (58  FR  62188)  and 
general  conlomiitv  regulations  on 
November  30.  1993  (58  FR  63214). 
These  conformity  rules  require  that 
•States  adopt  both  transportation  and 
general  conformity  provisions  in  the  SIP 
for  areas  designated  nonattainment  or 
subject  to  a  maintenance  plan  approved 
under  CAA  section  1775 A.  Pursuant  to 
section  51.396  of  the  transportation 
coufonnitv  ruU^  and  section  51.851  of 
the  general  conlormity  rule,  the  .State  of 
Florida  is  rei|uired  to  submit  a  SIP 
revision  containing  transportation 
conformity  criteria  and  procedures 
consistent  with  those  established  in  the 
F'ederal  rule  by  November  25, 1994. 
Similarly,  Florida  is  required  to  submit 
a  SIP  revision  containing  general 
conformity  ( riteria  and  procedures 
consistent  with  thos«!  established  in  the 
Feileral  rule  by  December  1,  1994. 
Because  the  deadlines  for  these 
submittals  have  not  yet  come  due,  they 
are  not  applicable  requirements  under 
section  107(d)(3)(E)(v)  and,  thus,  do  not 
affect  approval  of  this  redesignation 
request. 
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3.  Fully  Approved  SIP  Under  Section 
110(k)oftheCAA 

Based  on  the  approval  of  provisions 
under  the  pre-amended  CAA  and  EPA's 
prior  approval  of  SIP  revisions  under 
the  1990  Amendments,  EPA  has 
determined  that  the  Duval  County  area 
has  a  fully  approved  SIP  under  section 
1 10(k),  which  also  meets  the  applicable 
requirements  of  section  110  and  part  D 
as  discussed  above. 

4.  Improvement  in  Air  Quality  Due  to 
Permanent  and  Enforceable  Measures 

Under  the  pre-amended  CAA,  EPA 
approved  the  Florida  SIP  control 
strategy  for  the  Ehival  County 
nonattainment  area,  satisfied  that  the 
rules  and  the  emission  reductions 
achieved  as  a  result  of  those  rules  were 
enforceable.  The  control  measures  to 
which  the  emission  reductions  are 
attributed  are  volatile  organic 
compound  (VOC)  reasonably  available 
control  technology  (RACT)  regulations. 
Stage  I  vapor  recovery  provisions. 
Federal  Motor  Vehicle  Control  Program 
(FMVCP),  and  lower  Reid  Vapor 
Pressure  (RVP).  R.\CT  regulations 
reduced  VOC  emissions  from  those 
sources  subject  to  RACT  by  28%  from 
1977  through  1990.  Stage  I  controls 
applicable  to  gasoline  stations 
previously  not  subject  to  regulations 
reduced  VOC  emissions  from  those 
sources  by  82%  from  1981  through 
1990.  The  FMVCP  reduced  VOC 
emissions  from  motor  vehicles  by 


31.82%  from  1985  to  1992.  The 
reduction  in  RVP  from  11.5  psi  in  1985 
to  7.8  psi  in  1992  has  reduced 
summertime  VOC  mobile  source 
emissions  by  25.36%. 

In  association  with  its  emission 
inventory  discussed  below,  the  State  of 
Florida  has  demonstrated  that  actual 
enforceable  emission  reductions  are 
responsible  for  the  air  quality 
improvement  and  that  the  VOC 
emissions  in  the  base  year  are  not 
artificially  low  due  to  local  economic 
devmtum.  EPA  finds  that  the 
combination  of  existing  EPA-approved 
state  and  federal  measures  contribute  to 
the  permanence  and  enforceability  of 
reduction  in  ambient  Oj  levels  that  have 
allowed  the  area  to  attain  the  NAAQS. 

5.  Fully  Approved  Maintenance  Plan 
Under  Section  175 A 

Section  1 75.\  of  the  CAA  sets  forth 
the  elements  of  a  maintenance  plan  for 
areas  seeking  redesignation  from 
nonattainment  to  attainment.  The  plan 
must  demonstrate  continued  attairunent 
of  the  applicable  NAAQS  for  at  least  ten 
years  after  the  Administrator  approves  a 
redesignation  to  attainment.  Eight  years 
after  the  redesignation,  the  state  must 
submit  a  revised  maintenance  plan 
which  demonstrates  attainment  for  the   ' 
ten  years  following  the  initial  ten-year 
period.  To  provide  for  the  possibility  of 
future  NAAQS  violations,  the 
maintenance  plan  must  contain 
contingency  measures,  with  a  schedule 

VOC  Emissions  Inventory  Summary 

[Tons  per  day) 


for  implementation,  adequate  to  assure 
prompt  correction  of  any  air  quality 
problems.  In  this  notice.  EPA  is 
approving  the  State  of  Florida's 
maintenance  plan  for  the  Duval  County 
area  because  EPA  finds  that  Florida's  ' 
submittal  meets  the  requirements  of 
section  175A. 

A.  Emissions  Inventory-^Base  Year 
Inventory 

On  November  16. 1992.  the  State  of 
Florida  submitted  comprehensive 
inventories  of  VOCs,  nitrogen  oxides 
(NO.x),  and  carbon  monoxide  (CO) 
emissions  from  the  Duval  County  area. 
The  inventories  include  biogenic,  area, 
stationary,  and  mobile  sources  using 
1990  as  the  base  year  for  calculations  to 
demonstrate  maintenance.  The  1990 
inventory  is  considered  representative 
of  attainment  conditions  because  the 
NAAQS  was  not  violated  during  \  990 
This  inventor}.'  is  being  approved  in  this 
notice. 

The  State  submittal  contains  tlie 
detailed  inventory  data  and  summaries 
by  county  and  source  categorv-.  The 
comprehensive  base  year  emissions 
inventory  was  submitted  in  the  NEDS 
format.  Finally,  this  inventory  was 
prepared  in  accordance  with  EPA 
guidance.  It  also  contains  summary 
tables  of  the  base  year  and  projected 
maintenance  year  inventories.  EPA's 
TSD  contains  more  in-depth  details 
regarding  the  base  year  inventon.-  for  the 
Duval  Count V  area. 


Stationary  point  

Stationary  area 

Highway  mobile  

Non-Highway  mobile 
Biogenic 

Total  


1990 


15.60 
51.25 
82.49 
24.63 
45.53 


219.50 


1994 


17.01 
46.00 
54.24 
26.35 
45.53 


189.14 


1997 


18.14 
44.65 
51.10 
27.22 
45.53 


186.64 


2C0O 


19.20 
45.71 
49.09 
29.10 
45.53 


138.63 


2005 


20.87 
39.24 
48.33 
29.41 
45.53 


183.58 


NOx  Emissions  Inventory  Summary 
[Tons  per  day] 


1990 

1994 

1997 

2000 

2005 

Stationary'  point '. 

Stationary  area  

On-Road  mobile  

101.16 

8.37 

61.40 

21.07 

103.21 
12.54 
60  60 
21.71 

103.47 
13.03 
59.92 
22.26 

•C5,95 
13.72 
58.91 
22.83 

108.87 
14.67 
59.11 
23.74 

Non-Road  mobile  

Total  

192  00 

198  06 

198.68 

201  41 

206.39 

UMI 


•«4 


CO  EMisst)NS  Inventory  Summary 

[Tons  per  day] 


poi  )t 


arei 


Stationary  j 
Stationary ; 
On-Road  molile 
Non-Road  mopile 


Total 


(X 
hi  m 


T  le  ] 


o- 


:£  Se  ' 


;  c  f  ( 


;  ci  • 


1  he 


M  1 


B.  Demons 
rrojrctcd  In 

Total  V( 
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and  2()(.U) 
worn  prppar ' 
puidanre. 
VOC  rmissi 
36.12  tons 
the  hnsfr  vp;i 
period.  I  he 
slight  i'.uTi'.. 
from  1900  t 
precursors 
tons  to  389. 
21.73  tons 
attained  the 
control  stra 

The  Em  pi 
Approach 
demonstrati 
emission  i 
formation, 
that  the  proj 
emissions 
the  NAAQS 
documents 
model  inpu 
1987  meteojo 
monitored 
(.rganic  co 
concentrati 
was  run  in 
This  day  ha 
maximum  ( 
per  million 
NMOC/N(),i 
input.  The 
using  the  fo 
•      (l)iy90\ 
(liase  case); 

(2)  base  c 
NOx; 

(3)  base  c 
NOx; 

(4)  base  ( 
NOx:  and 

(5)  base  i 
NOx  and  1< 
EKMA  priM 
n.097  ppm 
emissions, 
under-pred  c 
maximum 

The  mod 
continual  d 
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1990 


30.6 

7.6 

452.7 

155.3 


646.2 


and  NOx  emissions  were 

1990  base  year  out  to 
iterim  years  of  1994.  1997. 
projected  inventories 
'd  in  accordance  with  EPA 

projections  show  that 
ms  are  expected  to  decrease 

16.5%  from  the  level  of 

inventory  during  this  time 
vJOx  emissions  do  show  a 

;  of  14.39  tons  or  7.5% 

2005,  but  the  total 

ozone  decrease  from  411.5 
7  tons  for  a  reduction  by 

5.3%.  Duval  Countv 
NAAQS  through  a  \'OC 

ical  Kinetics  Modeling 
(qKJvlA)  was  used  to 
the  impact  of  NOx 
nireases  on  maximum  ozone 
EKMA  analysis  showed 
KCted  future  mix  of 
11  not  cause  a  violation  of 
EPA  EKMA  guidance 
,ere  used  in  developing 
;.  The  model  was  run  using 
logical  conditions  and 
(jjone.  NOx  and  nonmethane 
d  (NMOC) 
data  for  July  10.  1987.  and 
le  EKMA  calculate  mode, 
i  an  observed  ozone 
)ni  entration  of  0.118  parts 
ppm).  The  monitored 
ratio  of  4.13  was  u.sed  as 
r  lodel  was  run  five  times 
lowing  mix  of  emissions: 
OC.  and  NOx  emissions 

se  with  7.5'!o  increased 

sewith  15%  increased 

se  with  30%  increased 


se  with  7.5%  increased 
'ii  NMOC  reductions).  The 
t  ted  an  ozone  ma.ximum  of 
sing  the  1990  base  case 
his  model  concentration 
ted  the  observed  ozone 
.118  ppm)  by  18%. 
1  output  indicated  a 
■crea.se  in  the  maximum 


ni  pount 
(  n 
tn 


0 


model-predicted  ozone  with  each 
increase  in  NOx  emissions  over  the 
1990  base  case  inventory  (see  table). 
Additionally,  the  modeling  indicated 
that  the  mix  of  emissions  as  indicated 
in  the  2005  inventory  (16%  VOC 
reductions  and  7.5%  NOx  increase  over 
the  1990  inventory)  produced  lower 
ozone  levels  than  the  base  case.  Thus, 
the  analysis  indicates  that,  not 
withstanding  the  projected  increase  in 
NOx  emissions,  the  Jacksonville  area 
should  continue  to  maintain  the 
standard  throughout  the  maintenance 
period. 
July  10: 

Base  case:  0.09744  ppm 
Base  case  +  .S%  NOx:  0.09624  ppm 
Base  case  +15%  NOx:  0.09512  ppm 
Base  case  +30%  NOx:  0.09287  ppm 
Base  case  -  16%  NMOC  +  7.5%  NOx: 
0.09459  ppm 

C.  Verification  of  Continued  Attainment 

Continued  attainment  of  the  Os 
NAAQS  in  the  Duval  County  area 
depends,  in  part,  on  the  State's  efforts 
toward  tracking  indicators  of  continued 
attainment  during  the  maintenance 
period.  The  State  has  also  committed  to 
submitting  periodic  inventories  of  VOC 
and  NOx  emissions  every  three  years. 
Duval  County's  contingency  plan  is 
triggered  by  two  indicators,  a  violation 
of  the  0^  NAAQS  or  a  periodic 
inventory  update  that  shows  emissions 
of  VOCs  have  increased  by  at  least  five 
percent  above  the  1990  levels. 

D.  Contingency  Plan 

The  level  of  VOC  emissions  in  the 
Duval  County  area  will  largely 
determine  its  ability  to  stay  in 
compliance  with  the  0^  NAAQS  in  the 
future.  Despite  the  State's  best  efforts  to 
demonstrate  continued  compliance  with 
the  NAAQS,  the  ambient  air  pollutant 
concentrations  may  exceed  or  violate 
the  NAAQS.  Therefore.  Florida  has 
provided  contingency  measures  with  a 
schedule  for  implementation  in  the 
event  of  a  future  Oi  air  quality  problem. 
In  the  case  of  a  violation  of  the  Oi 
NAAQS,  the  plan  contains  a 
contingency  to  implement  additional 
control  measures  such  as  reinstatement 
of  NSR,  less  volatile  or  reformulated 
gasoline.  NOx  Reasonable  Available 
Control  Technology  (RACT),  Stage  II 
vapor  recovery,  expansion  of  control 
strategies  to  adjacent  counties  for  VOC 
and/or  NOx  and  to  new  control 
technique  guidelines  (CTG)  categories, 
and  an  enhanced  vehicle  emissions 
inspection  program.  The  plan  also 
contains  a  secondary  trigger  that  will 
applv  where  no  actual  violation  of  the 
NAAQS  has  occurred.  This  trigger 
occurs  if  a  periodic  inventory  update 


shows  emissions  of  VOCs  have 
increased  by  five  percent  above  the  199'* 
levels.  On  the  occurrence  of  the 
secondary  trigger,  the  State  will 
complete  an  evaluation  within  six 
months  to  determine  the  most  cost- 
effective  means  for  lowering  VOC 
emissions  to  the  1990  levels.  A 
complete  description  of  these 
contingency  measures  and  their  trigge"^ 
can  be  found  in  the  State's  submittal. 
EPA  finds  that  the  contingency 
measures  provided  in  the  State 
submittal  meet  the  requirements  of 
section  175A(d)  of  the  CAA. 

E.  Subsequent  Maintenance  Plan 
Revisions 

In  accordance  with  section  1 75A(b)  of 
the  CAA,  the  State  has  agreed  to  submit 
o  revised  maintenance  SIP  eight  years 
after  the  area  is  redesignated  to 
attainment.  Such  revised  SIP  will 
provide  for  maintenance  for  an 
additional  ten  years. 

Final  Action 

In  this  action,  EPA  is  approving  the 
Duval  County  O3  maintenance  plan 
because  it  meets  the  requirements  of 
section  175A.  EPA  is  also  approving  the 
1990  base  year  inventory  summary.  In 
addition,  the  EPA  is  approving  the 
request  and  redesignating  the  Duval 
County  area  to  attainment,  because  the 
State  has  demonstrated  compliance  with 
the  requirements  of  section  107(d)(3)(E) 
for  redesignation.  The  EPA  is  publishing 
this  action  without  prior  proposal 
because  the  EPA  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  the  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective  March 
6,  1995  unless,  within  30  days  of  its 
publication,  adverse  or  critical 
comments  are  received.  If  the  EPA 
receives  such  comments,  this  action  will 
be  withdrawn  before  the  effective  date 
by  publishing  a  subsequent  document 
that  will  withdraw  the  final  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  March  6,  1995. 

The  O3  SIP  is  designed  to  satisfy  the 
requirements  of  part  D  of  the  CAA  and 
to  provide  for  attainment  and 
maintenance  of  the  0»  N.AAQS.  This 
final  redesignation  should  not  l>e 
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interpreted  as  authorizing  the  State  to 
delete,  alter,  or  rescind  any  of  the  VOC 
or  NOx  emission  limitations  and 
restrictions  contained  in  the  approved 
O,  SIP.  Changes  to  O3  SIP  VOC 
regulations  rendering  them  less 
stringent  than  those  contained  in  the 
EPA  approved  plan  cannot  be  made 
unless  a  revised  plan  for  attainment  and 
maintenance  is  submitted  to  and 
approved  by  EPA.  Unauthorized 
relaxations,  deletions,  and  changes 
could  result  in  both  a  finding  of  non- 
implementation  [section  173(b)  of  the 
CAA]  and  in  a  SIP  deficiency  call  made 
pursuant  to  section  110(a)(2)(H)  of  the 
CAA. 

Under  section  307(b)(1)  of  the  CAA. 
42  U.S.C.  7607  (b)(1),  petitions  for 
judicial  review  of  this  action  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
March  6, 1995.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2)  of  the  CAA,  42  U.S.C.  7607 
(b)(2).l 

Nothing  in  this  action  shall  be 
construed  as  permitting,  allowing,  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibihty  Act, 
5  U.S.C.  Section  600  et  seq..  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 


final  rule  on  small  entities.  5  U.S.C 
sections  603  and  604.  Alternatively, 
EPA  may  certify  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

SIP  approvals  under  Section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities.  Moreover,  due 
to  the  nature  of  the  federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
section  74i0(a)(2). 

The  Office  of  Management  and  Budget 
has  e.xempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Orderl2291. 

List  of  Subjects 

40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons. 
Incorporation  by  reference, 
Intergovernmental  relations,  and  Ozone. 

40  CFR  Part  81 

Air  pollution  control.  National  parks, 
and  Wilderness  areas. 

Dated:  September  28,  1994. 
Joe  R.  Franzmathes, 

Acting  Regional  Administrator. 

Chapter  I.  title  40,  Code  of  Federal 
Regulations,  is  amended  as  follows: 


Designated  area 


Designation 


Date' 


Type 


Duval  County  March  6,  1995 


'  This  date  is  November  15,  1990,  unless  otherwise  noted. 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42.U.S.C.  7401-7fi71q. 

Subpart  K— Florida 

2.  Section  52.520,  is  amended  by 
adding  paragraph  (c)(81)  to  read  as 
follows: 

§  52.520    Identification  of  plan. 

•         *         *         •         » 

(c)  *   •    • 

(81)  The  maintenance  plan  for  Duval 
County  submitted  by  the  Florida 
Department  of  Environmental  Protection 
on  June  23,  1993,  as  part  of  the  Florida 
SIP. 

(i)  Ijicorporation  by  reference. 

(A)  Duval  County  Ozone  Ten  Year 
Maintenance  Plan  including  Emissions 
Inventory  Summary  and  Projections 
effective  on  August  23.  1994. 

(ii)  Other  material.  None. 


PART  81— [AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority-:  42  U.S.C.  7401-7671 

Subpart  C — Section  107  Attainment 
Status  Designations 

2.  In  §  81.310  the  attainment  status 
table  for  "Florida-Ozone"  is  amended 
by  removing  the  entire  entry  for 
"Jacksonville  Area  Duval  County  "  and 
adding  a  new  entr\-  in  alphabetical  order 
under  the  heading  "Rest  of  State"  to 
read  as  follows: 


Classification 


Date' 


Type 


UMI 
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BILLING  CODE  6^«0-S(M> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Health  Care 


Financing  AdmrrHStrzrtion 


42  CFR  Partb  410  and  414 

[BPD-789-Cf|l 
RIN0938-AGi>2 

Medicare  Pnogram;  Refinennents  to 
Geographic  Adjustment  Factor  Values, 
Revisions  to  Payment  Policies, 
Adjustment^  to  the  Relative  Value 
Units  (RVU^)  UfKtef  the  Physician  Fee 
Schedule  Tor  Calendar  Year  1995,  and 
the  5-Year  Refinement  of  RVUs 


agency: 
Adminis 
ACTION 
comment 


Hos  1th  Care  Financing 
trat  on  (HCFA).  HHS. 
Con  Bction  of  final  rule  with 


pe  riod. 


SUMMARY: 
technical 


T  lis 


er  ors 


HCPCS 


10040 , 

10080 „..., 

11042  

11050 

11051  

14041  

14061  

15732  

15822  

15851  

16000  

16025  

22505  

26990  

27125  

28450  

28515  

31579  

32005  

32095  

33249 „„ 

33510  

35381  

43226  

43640  

43820  

44110  

44130  

44141  

45383  

45915  

46080  

47100  

47510  

48100  

49002  

49421  

50360  

50398  

52005  


document  corrects 
that  appeared  in  the 


final  rule  with  comment  period 
published  in  the  Federal  Register  on 
December  8, 1994  (59  FR  63410)  entitled 
"Medicare  Program;  Refinements  to 
Geographic  Adjustment  Factor  Values, 
Revisions  to  Payment  Policies, 
Adjustments  to  the  Relative  Value  Units 
(RVUs)  Under  the  Physician  Fee 
Schedule  for  Calendar  Year  19a5.  and 
the  5-Year  Refinement  of  RVUs." 
EFFECTIVE  QATE:  January  1, 1995. 
FOR  FURTHER  IMFORMATION  CONTACT: 
Elizabeth  Holland,  (410)  966-1309. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  the  Federal  Register  Document 
[94-299161  dated  December  8, 1994 
beginning  on  page  63410,  there  were  a 
number  of  technical  and  typographical 
errors  in  the  preamble,  in  one  section  of 
the  regulations  text,  and  in  two  of  the 
addenda.  The  corrections  appear  later  in 
this  document,  under  the  heading 
"Correction  of  Errors." 

In  Table  6.  Anesthesia  Codes  and 
Imputed  RVUs,  beginning  on  page 


63456,  we  omitted  the  entry  for  HCPCS 
code  00534  and  should  not  have 
included  HCPCS  code  00806.  Also  in 
Table  6,  due  to  a  transcription  error,  the 
"descriptions"  were  incorrect  for 
HCPCS  codes  00540  through  00802. 

In  the  regulations  text,  §  414.39, 
appearing  at  page  63463.  the  text  does 
not  agree  with  the  preamble  description 
of  it  on  page  63418  relating  to  payment 
of  physician  oversight  services. 

In  Addendum  B,  Relative  Value  Units 
(RVUs)  and  Related  Information,  on 
page  63497,  for  HCPCS  code  33247.  the 
incorrect  work  RVUs  (9.36)  and 
incorrect  total  RVUs  (25.06)  were 
printed.  The  correct  work  RVUs  for 
HCPCS  code  33247  are  9.76  and  the 
correct  total  RVUs  are  25.36. 

In  Addendum  G,  Reference  Set  with 
1995  Work  RVUs,  we  inadvertently 
included  some  codes  and  omitted  other 
codes.  Thus,  we  are  reprinting  a 
corrected  Addendum  G  in  its  entirety. 
The  codes  that  were  inconectly 
included  are  listed  below. 


Codes  To  Be  deleted  From  addendum  G 


Description 


Acne  surgery  

Drainage  of  pilonidal  cyst 

Cleansing  of  skirVttssue 

Trim  skin  lesion  — 

Trim  2  to  4  skin  lesions  

Skin  tissue  rearrangement  

Skin  tissue  rearrangemertf  

Muscle-skin  graft,  hea*neck 

Revision  of  upper  eyelid 

Removal  of  sutures  -.. 

tnitai  treatment  of  bum<s)  

Treatment  of  bufn(s)  .„ 

Manipulation  of  spine  ._ 

Drainage  of  pelvis  lesion  _ 

Partial  hip  replacement 

Treat  micffoot  fracture,  each 

Treatmerrl  of  toe  fracture 

Diagnostic  laryngoscopy 

Treat  lung  lirung  chemically 

Bkjpsy  through  chest  wall  „ 

Insert/replace  leads/gener  

Cabg,  vein,  single 

Rechanneling  of  artery  

Esophagus  endoscopy,  dilatkm 

Vagotomy  &  pylorus  repair 

Fusion  of  stomach  and  bowel  .. 

Excision  of  bowel  lesion(s) 

dow©t  to  t)Ow©T  riiSton  ...•..>....... 

Partial  removal  of  colon 

Colonoscopy,  lesion  removal  ... 

Remove  rectal  obstruction 

Incision  of  anal  sphincter 

Wedge  biopsy  of  liver 

Insert  catheter,  t)ile  duct 

Biopsy  of  pancreas 

Reopening  of  abdomen  

Insert  abdominal  drain 

Transplantation  of  kidney  

Change  kidney  \ube  

Cystoscopy  &  ureter  catheter .. 


,.. 


WorkRVU 


1.34 
1.^ 

1.12 

0.43 

0.G6 

10.74 

11.42 

12.10 

4.27 

0.86 

0.89 

1J5 

1.77 

6.76 

1 13.21 

1.77 

1.36 

2^6 

2.19 

7.13 

12.83 

23.29 

14.50 

2.34 

13.28 

10.43 

9.01 

11.09 

17.36 

5.87 

2.09 

2.35 

6.75 

7.39 

10.19 

9.40 

4.89 

27.05 

1.46 

2.37 
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Codes  To  Be  Deleted  From  Addendum  G— Continued 


HCPCS' 


52320 
52330 
52340 
52630 
54001 
54161 
55040 
55520 
57511 
57800 
58210 
58720 
60220 
62272 
64640 
67311 
67903 
67908 
90911 
92975 
93501 
93505 
93511 
93536 
93619 
93624 
99217 


Description 


Cystoscopy  and  treatment 

Cystoscopy  and  treatment , 

Cystoscopy  and  treatment 

Remove  prostate  regrowth 

Slitting  of  prepuce 

Circumcision  

Removal  of  hydrocele 

Removal  of  sperm  cord  lesion 

Cryocautery  of  cervix 

Dilation  of  cervical  canal  

Extensive  hysterectomy 

Removal  of  ovary/tube(s)  

Partial  removal  of  thyroid  

Drain  spinal  fluid 

Injection  treatment  ol  nerve  .... 

Revise  eye  muscle  

Repair  eyelid  defect 

Repair  eyelid  defect 

Anorectal  biofeedback  

Dissolve  clot,  heart  vessel 

Right  heart  catheterization  , 

Biopsy  of  heart  lining 

Left  heart  catheterization 

Insert  circulation  assist 

Electfophysiology  evaluation  .. 

Electrophysiologk:  study  

Observation  care  discharge  ... 


Work  RVU 


4.70 
5.04 
7.76 
6.55 
2.14 
3.22 
5.15 
5.72 
1.85 
0.77 
23.97 
6.20 
9.86 
1.35 
2.49 
6.30 
6.22 
4.95 
2.15 
7.25 
3.02 
4.56 
5.03 
4.85 
7.32 
4.81 
1.09 


'  All  numeric  CPT  HCPCS  Copyright  1994  American  Medical  Association. 
The  codes  tliat  are  to  be  added  are  listed  below. 


Codes  To  Be  Added  To  addendum  G 


HCPCS ' 


10060 
11043 
11100 
14060 
15260 
15823 
15946 
17000 
19240 
22554 
26531 
27006 
28485 
31584 
32020 
33405 
33430 
33500 
35454 
43235 
43750 
44120 
44140 
45385 
46050 
46600 
47130 
48150 
49000 
49505 
50392 
50393 
50780 
51860 
52000 
52325 


Description 

Drainage  of  skin  abscess 

Cleansing  of  tissue/muscle 

Biopsy  of  skin  lesion 

Skin  tissue  rearrangement  

Skin  full  graft  procedure  

Revision  of  upper  eyelid 

Removal  of  pressure  sore  

Destroy  benign/premal  lesion 

Removal  of  breast  

Neck  spine  fusion  .- 

Revise  knuckle  with  implant 

Incision  of  hip  tendons 

Repair  metatarsal  fracture 

Repair  of  larynx  fracture 

Insertion  of  chest  tube  

Replacement  of  aortic  valve 

Replacement  of  mitral  valve 

Repair  heart  vessel  fistula 

Repair  arterial  blockage  

Upper  Gl  endoscopy,  diagnosis  

Place  gastrostomy  tube 

Removal  of  small  intestine  

Partial  removal  of  colon 

Colonoscopy,  lesion  removal  

Incision  of  anal  abscess 

Diagnostic  anoscopy  

Partial  removal  of  liver 

Partial  removal  of  pancreas  

Exploration  of  atxJomen  

Repair  inguinal  hernia  

Insert  kidney  drain  

Insert  ureteral  tube  

Reimplant  ureter  in  bladder 

Repair  of  bladder  wound  

Cystoscopy  

Cystoscopy,  stone  removal  


Work  RVU 


1.12 

1.83 

0.81 

8.05 

9.56 

6.65 

19.81 

0.64 

14.71 

18.14 

7.57 

950 

5.31 

18.50 

3.98 

28.47 

29.42 

23.91 

6.0-: 

2.39 

5.71 

'3.15 

•5.9/' 

5.31 

1.14 

0.50 

31.55 

40.25 

8.9^1 

6.1/ 

5.59 

6.88 

11.1/ 
2.01 

6.r-> 
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HCPCS' 


52601  

54150  

55250  

57520  

58260  

59400  

59515  

62270  

63075  

63690  

63691  

64595  

67228  

67904  

92950  

92982  

93610  

93626  

93620  

99295  


•  All  numerk 


CPT  HCPCS  Copyright  1994  American  Medical  Association. 

Correction  of  Errors 
In  FR  D(Jc.  94-29916  of  December  8,  1994  (59  FR  63410)  make  the  following  corrections: 

.4.  Page  63456.  Table  6 
63456,  the  following  code  is  added  in  numerical  order  to  read: 


On  page 


HCFCS 


00534 


HCPCS' 


00640  . 

00542  . 

00544  . 

00546  . 

00548  . 

0O560  . 

00562 

00580  . 

00600 

00604  , 

00620 

00622 

00630 

00632 

00634 

00670 

00700 

00702 

00730 

00740 

00750 

0O752 

00754 

00756 
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Description 


Prostatectomy  (TURP)  

CtfCumcis<on  

Removal  of  sperm  duct(s)  

Conization  o<  cervix  

Vaginal  hysterectomy  

OtJStetrical  care  

Cesarean  delivery 

Spinal  tliitd  tap.  diagnostic  .... 

Neck  sptne  disk  surgery  

Analysts  of  neuforeceiver  ...... 

Analysis  of  neuroreceiver  

Revise/remove  neuforeceivef 

Treatment  of  retinal  lesion 

Repair  eyelid  defect 

Heart/lung  resuscitation  (cpf) 

Coronary  artery  dilation 

Left  heart  catheterlzattorr 

Rt  &  Lt  heart  catheters  

Electrophysiotogy  evakjation  . 
Neonatal  critical  care 


Work  RVU 


ft.St 

178 

3.21 

3.96 

11.39 

20.99 

16.55 

1.13 

19.77 

0.45 

0.65 

1.68 

12.39 

5.96 

3.80 

10.98 

4.33 

5.99 

11.59 

16.03 


Description 


Base  unit 


Time  unit 


Imputed 
work  RVUs 


Anesth.  Cardioverter/defib 


9.65 


4.49 


All  numen^  CPT  HCPCS  Copyright  1994  American  Medical  Association. 

B.  Pages  63456  and  63457.  Table  6 
1.  On  plgos  63456  and  634rj7.  the  HCPCS  codes  starting  with  00540  through  00802  are  corrected  to  read  as  follows; 


Description 


Anesth,  chest  surgery 

Anesth,  release  of  lung  

Anesth,  chest  hning  removal  .. 
Anesth,  lung,  chest  wall  surg  . 
Anesth.  trachea,  bronchi  surg 
Anesth,  open  heart  surgery  .... 
Anesth.  open  heart  surgery  .... 
Anesth,  hearl'lung  transptent  . 
Anesth,  spine,  cord  surgery  ... 
Anesth.  surgery  of  verteljra  .... 
Anesth,  sptne,  cord  surgery  ... 

Anesth,  removal  of  nerves  

Anesth,  spine,  cord  surgery  ... 

Anesth,  removal  of  nerves  

Anesth  for  chemonudeofysis  . 
Anesth.  sptne,  cord  surgery  .. 
Anesth,  abdominal  wall  surg  . 

Anesth.  for  Itver  biopsy 

Anesth,  atxlominal  wall  sufg  . 

Anesth,  gi  vtsuahzation 

Anesth,  repair  of  hernia , 

Anesth.  repair  of  hemta 

Anesth.  repair  of  hemta 

Anesth,  repatf  of  hemta 


Base  unit 

Time  unit 

Imputed 
work  RVL/S 

13 

12.99 

7.01 

15 

13.32 

7.64 

15 

14.00 

7.83 

15 

15.59 

8.26 

15 

14.86 

8.06 

15 

10.89 

6.99 

20 

22.27 

11.41 

20 

27.01 

12.69 

10 

14.31 

6.56 

13 

13.44 

7  14 

10 

15.34 

6.84 

13 

10.08 

6.23 

8 

11.30 

5.21 

7 

7.95 

4.03 

10 

1.92 

322 

13 

21.82 

9.40 

3 

5.99 

2.43 

4 

7.67 

3.15 

5 

6.94 

3.22 

5 

3.29 

2.24 

4 

6.62 

2.87 

6 

7.45 

3.63 

7 

9.12 

4.35 

7 

11.55 

5.01 
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HCPCS ' . 


Description 


Base  unit 


Time  unit 


Imputed 
work  RVUS 


00770 Anesth,  blood  vessel  repair  ... 

00790 Anesth,  surg  upper  abdomen 

00792 Anesth,  part  liver  removal  

00794 Anesth,  pancreas  removal 

00796 Anesfti,  for  liver  transplant  .... 

00800 Anesth,  abdominal  wall  surg  . 

00802 Anesth.  fat  layer  removal  


'  All  numeric  CPT  HCPCS  Copyright  1994  American  Medical  Association. 
2.  On  page  63457,  HCPCS  code  00806  in  Table  6  is  removed. 

C.  Page  63463 

In  column  2.  in  §  414.39(h)(2),  line  8.  the  words  "HHA  or"  are  removed. 

D.  Page  63497 

On  page  63497,  Addendum  B,  HCPCS  code  33247  is  corrected  to  read  as  follows: 


15 

laoi 

8J1 

7 

9.68 

4.56 

13 

19.03 

8.64 

8 

23.85 

8.60 

30 

41.76 

19.37 

3 

5.88 

2.40 

5 

10.47 

4.18 

• 

HCPCS '  I^D       Status 


Description 


wnrif  Practice  f^tei-  /-i_i,  . 

jwSc2         expense        practice  Total         Globafpe-       Up- 


RVUs 


RVUs 3  RVUs 


riod  date 


33247 


Inseri'replace  leads 


9.76 


13.24 


2.36 


25.36 


090    N 


'  All  numeric  CPT  HCPCS  Copyright  1994  American  Medical  Association. 

•'#  Indicates  RVUs  are  not  used  for  Medicare  payment. 

^  Indicates  reduction  of  Practice  Expense  RVUs  as  a  result  of  OBRA  1 993. 

E.  Pages  63633  through  63635 
On  pages  63633  through  63635.  Addendum  G  is  corrected  to  read  as  follows: 

ADDENDUM  G.— REFERENCE  SET  WiTH  1995  WORK  RVUS 


HCPCS' 


10060 

10120 

11040 

11043 

11100 

11400 

11406 

11441 

11603 

11642 

11762 

12002 

14060 

15100 

15240 

15260 

15734 

15755 

15823 

1.5937 

15946 

17000 

17100 

19240 

19318 

19364 

19367 

20610 

21267 

21395 

21433 


Description 


Drainage  o<  skin  at)scess  

Remove  foreign  txxly  

Surgical  ctear>sif>g,  abrasion  ... 

Cteansing  of  tissue/nrHJScle 

Biopsy  of  skin  leskxi 

Removal  of  skin  lesion  

Removal  of  skin  lesion  

Removal  of  skin  lesion  

Removal  of  skin  lesion  

Removal  of  skin  leskjn  ., 

Reconstruction  of  nail  bed 

Repair  superficial  wound<s)  

Skin  tissue  rearrangement  

Skin  splrgraft  procedure  

Skin  full  graft  procedure  

Skin  full  graft  procedure  

Muscle-skin  graft,  trunk  

Microvascular  flap  graft  

Revision  of  upper  eyelid 

Remove  sacrum  pressure  sore 

Removal  of  pressure  sore 

Destroy  t)enign/premal  lesion  ... 

Destruction  of  skin  leskm  

Removal  of  breast  

Reductk)n  of  large  breast 

Breast  reconstructkjn 

Breast  reconstruction 

Draia'mject  joint/bursa  

Revise  eye  sockets  

Repair  eye  socket  fracture 

Repair  craniofacial  fracture  


Work  RVU 


1.12 

1.19 

0.50 

1.83 

0.81 

0.86 

2.71 

1.56 

2.30 

288 

2.84 

1.81 

8.05 

8.05 

8.30 

9.56 

16.52 

28.33 

6.65 

12.98 

19.81 

0.64 

0.53 

14.71 

11.08 

27.60 

24.73 

0.79 

17.66 

11.85 

23.68 


50 


HCPCS 


22554  ... 
22595  ... 
23412  ... 
25611  ... 
26040  ... 
26045  ... 
26055  ... 
26123  .. 
26356  .. 
26531  .. 
26615  .. 
27006  .. 
27165  .. 
27170  . 
27418  . 
27635  . 
27792  .. 
28285  .. 
28485  .. 
29881  .. 
30520  .. 
31575  .. 
31584  .. 
31600  .. 
31622  .. 
32000  .. 
32020  .. 
32100  .. 
32440  .. 
32480  .. 
32500  .. 
32692  .. 
33208  .. 
33405  .. 
33426  .. 
33430  .. 
33500  .. 

33512  .. 

33513  .. 
33533  .. 
33870  ., 
34201  . 

35081  . 

35082  . 
35091  . 
35207  . 
35221 
35301  . 
35454  . 

35473  . 

35474  . 
35556  . 
35646  . 
35654  . 
35656  . 
36140  . 
36200  . 

36215  . 

36216  . 
36245  . 
36471  . 
36489  . 
36533  . 
36620  . 
37140  . 
38720 
39400 
40701 
42200 
42415 
42440 
42809 


JMI 
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ADDENDUM  G.— REFERENCE  SET  WITH  1995  WORK  RVUS— Continued 


Description 


Neck  spine  fusion  

Neck  spinal  fusion  

Repair  of  tendon(s) 

Repair  fracture  radius/ulna  

Release  palm  contracture  

Release  palm  contracture  

Incise  fir>ger  tendon  sheatti  

Release  palm  contracture  

Repair  finger/tiand  tendon 

Revise  knuckle  witti  implant  

Repair  metacarpal  fracture 

Incision  of  hip  tendons  

Incision/fixation  of  femur 

Repair/graft  femur  head/neck 

Repair  degenerated  kneecap 

Renrrove  lower  leg  bone  lesion  ... 

Repair  of  ankle  fracture 

Repair  of  hammertoe 

Repair  metatarsal  fracture 

Knee  arthroscopy /surgery  

Repair  of  nasal  septum  

Diagnostic  laryngoscopy 

Repair  of  larynx  fracture 

Incision  of  windpipe  

Diagnostic  bronchoscopy  

Drainage  of  chest  

Insertion  of  chest  tutje 

Exploration/biopsy  of  chest  

Removal  of  lung  

Partial  removal  of  lung  

Partial  removal  of  lung 

Thoracoscopy,  diagnostic 

Insertion  of  heart  pacemaker  .... 

Replacement  of  aortic  valve 

Repair  of  mitral  valve  

Replacement  of  mitral  valve 

Repair  heart  vessel  fistula 

CABG,  vein,  three  

CABG.  vein,  four  

CABG,  arterial,  single 

Transverse  aortic  arch  graft  

Removal  of  artery  clot  

Repair  defect  of  artery 

Repair  artery  rupture,  aorta 

Repair  defect  of  artery 

Repair  Wood  vessel  lesion  

Repair  blood  vessel  lesion  

Rechanneling  of  artery  

Repair  arterial  blockage  

Repair  arterial  blockage  

Repair  arterial  blockage  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

EstalDtish  access  to  artery  

Place  catheter  in  aorta 

Place  catheter  in  artery  

Place  catheter  in  artery  

Place  catheter  in  artery  

Injection  therapy  of  veins  

Insertion  of  catheter,  vein 

Insertion  of  access  port 

Insertion  catheter,  artery  

Revision  of  circulation  

Rerrjoval  of  lymph  nodes,  neck 

Visualization  of  chest 

Repair  cleft  lip/nasal  

Reconstruct  cleft  palate 

Excise  parotid  gland/lesion 

Excision  submaxillary  gland  

Remove  pharynx  foreign  txxJy  . 


Work  RVU 


18.14 
19.24 
12.69 
711 
3.09 
5.27 
2.56 
8.64 
7.05 
7.57 
5.18 
9  50 
1620 
14.90 
9.82 
7.29 
/.04 
4.41 
531 
7.46 
5.55 
1.10 
18.50 
3.62 
2.80 
1.54 
3.98 
10.07 
19.15 
16.84 
13.10 
5.96 
7.28 
28.47 
26.07 
29  42 
23.91 
27.84 
30.12 
24.00 
37.74 
8.04 
22.15 
28.82 
28.10 
9.06 
15.11 
15.95 
6.04 
6.04 
7.36 
15.47 
24.00 
17.62 
13.86 
2.01 
3.02 
4.47 
5.28 
5.07 
1.49 
1.22 
3.82 
1.15 
22.15 
12.29 
5.11 
15.10 
9.48 
16.12 
6.61 
1.76 


HCPCS' 


ADDENDUM  G.— REFERENCE  SET  WITH  1995  WORK  RVUs— Continued 


42820 

43235 

43239 

43260 

43268 

43312 

43331 

43420 

43610 

43750 

44120 

44140 

44152 

44160 

44950 

45110 

45300 

45330 

45331 

45378 

45380 

45385 

46O50 

46221 

46255 

46260 

45500 

46500 

47000 

47130 

47556 

47605 

48150 

49000 

49505 

50080 

50230 

50392 

50393 

50780 

51050 

51596 

51845 

51860 

52000 

62325 

52601 

54160 

54520 

54640 

55250 

65530 

55700 

55845 

56340  , 

56360  , 

57100 

57300 

57520  . 

58100  , 

58150  . 

58260  . 

58960. 

59160. 

59400. 

59515  . 

60240  . 

61154  . 

61312  . 

61510. 

61518  . 

61520  . 


Description 


Work  RVU 


Remove  tonsils  and  adenoids  ... 
Upper  Gl  erxjoscopy,  diagnosis 

Upper  Gl  endoscopy,  biopsy 

ErKloscopy,  bile  duct/pancreas  . 
Endoscopy,  bite  duct/pancreas  . 
Repair  esophagus  and  fistula  .... 

Repair  of  esophagus  

Repair  esophagus  opening  

Excision  of  stomach  lesk)n 

Place  gastrostomy  tube 

Re.Tioval  of  smaH  intestine  

Partial  removal  of  coton 

Removal  of  colon/ileostomy  

Removal  of  cokxi 

Appendectomy 

Removal  of  rectum  

Proctosigmoidoscopy 

Sigmoidoscopy,  diagnostic 

Sigmoidoscopy  and  t)iopsy 

Diagnostic  coionoscopy 

Cokxx)scopy  and  biopsy  

Colonoscopy,  lesion  removal  .... 

Incision  of  ar>al  atjscess  .•... 

Ligation  of  hemorrhoid(s)  

Hemorrf)oidectomy  

Henr»orrfX)idectonr>y  

injection  into  hemorrhoids  

Diagnostic  arxjscopy  

Needle  t>iopsy  of  liver 

Partial  refTX)val  of  liver 

Biliary  endoscopy,  thru  skin  , 

Renroval  of  gallbladder 

Partial  removal  of  pancreas  

Exploration  of  abdomen  

Repair  inguinal  hernia  

Removal  of  kidney  stone 

Removal  of  kidney 

Insert  kidney  drain 

Insert  ureteral  tut)e  

Reimplant  ureter  in  tHadder 

Removal  of  bladder  stone  

Rerrwve  bladder,  create  pouch  .. 

Repair  bladder  neck  

RefMir  of  trfadder  wound 

Cystoscopy 

Cystoscopy,  stone  removal  

Prostatectomy  (TURP)  

Circumcision  

Removal  of  testis 

Susper>sion  of  testis  

Removal  of  sperm  duct(s)  

Revise  spermatic  cord  veins  

Biopsy  of  prostate 

Extensive  prostate  surgery 

Laparoscopic  cholecystectomy  ... 

Peritoneoscopy  

Biopsy  of  vjlgina  

Repair  rectum-vagina  fistuta 

Conization  of  cervix  

Biopsy  of  uterus  lining 

Total  hysterectomy  

Vaginal  hysterectomy  

Resect  ovarian  malignancy  

D&C  after  delivery  

Obstetrical  care  

Cesarean  delivery , 

Removal  of  thyroid  

Pierce  skuti,  remove  ctot  

Open  skull  for  drainage  , 

Removal  of  brain  lesion 

Renxjvat  of  brain  lesion 

Remova*  of  brain  leskan 


3.59 

2.39 

2.69 

5.96 

7.39 

27.26 

14  73 

10.19 

10.11 

5.71 

13.15 

16.97 

22.98 

14.09 

6.06 

21.68 

0.70 

0.96 

1.26 

3.70 

4.01 

5.31 

1.14 

1.38 

4.95 

6.70 

1.53 

0.50 

1.90 

31.56 

8.56 

11.53 

40.25 

899 

6.17 

13.98 

20.56 

5.59 

688 

•7.12 

6.04 

36.27 

9*06 

11.17 

2.01 

6.16 

11.51 

1.78 

4.93 

6.55 

3.21 

5.45 

1.57 

26.73 

10.68 

4.04 

0.97 

6.81 

3.96 

071 

13.00 

11.39 

14.10 

2.66 

20.99 

16.55 

15.66 

13.67 

20.54 

23.39 

32.27 

38.35 
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HCPCS 


61526. 

61530  

61700  

62223  

62270  

62279  

62284  

62289  

63012  

63017 

63030  

63047  

63075  

63650  

63660  

63685  

63688  

63690  

63691  

63750  

63780  

6444?  

64590  

64595  

64721  

66984  

67010  

67107  

67145  

67228  

67904  

69631  

70220  

70450  

70470  

70541  

70553  

71020  

72050  

72100  

72131  

72148  

72J70  

73560  

74000  

74020  

74160  

74280  

74400  

74455  

75650  

75962  

76091  

76519  

76645  

76700  

76805  

76872  

77263  

77290  

77430  

77762  

77777  

78006  

78223  

78306  

78461  

78465  

78472  

78585  

79000  

80500  
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Addendum  G.— Reference  Set  With  1995  Work  RVUs— Continued 


Addendum  G.— Reference  Set  With  1995  Work  RVUs— Continued 


Description 

Removal  of  brain  lesion 

Removal  of  brain  lesion : 

Inner  skull  vessel  surgery 

Establish  brain  cavity  shunt 

Spinal  fluid  tap,  diagnostic  

Inject  sptnal  anesthetic 

Injection  for  myelogram  

Injection  into  spinal  canal  

Removal  of  spinal  lamina  

Removal  of  spinal  lamina 

Low  ttack  disk  surgery 

Removal  of  spinal  lamina 

Neck  spine  disk  surgery  

Implant  neuroelectrodes  

Revise/remove  neuroelectrode 

Implant  neuroreceiver 

Revise/remove  neuroreceiver 

Analysis  of  neuroreceiver  

Analysis  of  neuroreceiver  

Insert  spinal  carnal  catheter  

Insert  spinal  canal  catheter  

Injection  for  nerve  block  

Implant  neuroreceiver 

Revise/'remove  neuroreceiver 

Carpal  tunnel  surgery  

Remove  cataract,  insert  lens 

Partial  removal  of  eye  flukJ 

Repair  detached  retina  

Treatment  of  retina  

Treatment  of  retinal  lesion 

Repair  eyelid  defect 

Repair  eardrum  structures 

X-ray  exam  of  sinuses 

CAT  scan  of  head  or  brain 

Contrast  CAT  scans  of  head 

Magnetic  image,  head  (MRA)  

Magnetic  image,  brain  

Chest  x-ray  

X-ray  exam  of  neck  spine  

X-ray  exam  of  lower  spine 

CAT  scan  of  lower  spine  

Magnetic  image,  lumtjar  spine  

X-ray  exam  of  pelvis 

X-ray  exam  of  knee  

X-ray  exam  of  abdon>en 

X-ray  exam  of  abdomen 

Contrast  CAT  scan  of  abdomen 

Contrast  x-ray  exam  of  colon t. 

Contrast  x-ray  unnary  tract 

X-ray  exam  urethra/blaiJder ; ....... 

Artery  x-rays,  head  &  neck 

Repair  arterial  tHockage  

Mammogram,  t)oth  breasts  

Echo  exam  of  eye  '. 

Echo  exam  of  breast  

Echo  exam  of  atxtomen  

Echo  exam  of  pregnant  uterus 

Echo  exam,  transrectal 

Radiation  therapy  planning 

Set  radiation  therapy  field  

Weekly  radiation  therapy 

Radioelement  application  

Radioelement  application  

Thyroid,  imaging  with  uptake  

Hepatot)iliary  imaging  

Bone  imaging,  whole  txxly  

Heart  muscle  tjlood  multiple 

Heart  image  (3D)  tnultlple 

Gated  heart,  resting 

Lung  V/Q  imaging 

Intlal  hyperthyroid  therapy  

Lab  pathology  consultation 


Work  RVU 


HCPCS ' 


29.71 
42.35 
34.83 
12.81 
1.13 
1.58 
1.54 
1.64 
14.21 
15.85 
12.11 
12.76 
19.77 
5.99 
5.54 
6.29 
4.77 
0.45 
0.65 
7.23 
6.22 
1.41 
2.35 
1.68 
3.99 
9.89 
6.67 
13.99 
5.07 
12.39 
5.96 
9.55 
0.25 
0.85 
1.27 
1.81 
2.36 
0.22 
0.31 
0.22 
1.16 
1.48 
0.17 
0.17 
0.18 
0.27 
1.27 
0.99 
0.49 
0.33 
1.49 
0.54 
0.41 
0.54 
0.54 
0.81 
0.99 
0.69 
3.14 
1.56 
3.60 
5.35 
6.99 
0.49 
0.84 
0.86 
1.?3 
1.46 
0.98 
1.09 
1.80 
0.3"' 


85060 

85095 

85102 

86078 

88104 

88302 

88304 

88305  , 

88307, 

88309  . 

88325. 

88331  . 

90801  . 

90843  . 

90844  . 
90853  . 
90862  . 
90870  . 
90935  . 
90937  . 
90945  . 
92004  . 
92012  . 
92014  . 
92083  . 
92250  . 
92950  . 
92960  . 
92982  . 
93010  . 
93015  . 
93224  . 
93307  . 
93320  . 
93510  . 
93526  . 
93620  . 
93651  . 
93732  . 
93736  . 
93880. 
94010  ., 
94060  .. 
94160  .. 

94656  .. 

94657  .. 
95819  .. 

95860  .. 

95861  .. 
95900  .. 
95904  .. 
95935  .. 
97110.. 

99201  .. 

99202  .. 

99203  .. 

99204  .. 

99205  .. 

99211  .. 

99212  .. 

99213  .. 

99214  .. 

99215  .. 

99222  .. 

99223  .. 

99231  .. 

99232  .. 

99233  .. 
99238  .. 

99241  .. 

99242  .. 

99243  .. 


Description 


Work  RVU 


Blood  smear  interpretation  

Bone  narrow  aspiration  

Bone  marrow  biopsy 

Physician  blood  bank  service  ... 

Microscopic  exam  of  cells  

Tissue  exam  by  pathologist 

Tissue  exam  by  pathologist , 

Tissue  exam  by  pathologist 

Tissue  exam  by  pathologist 

Tissue  exam  by  pathologist 

Comprehensive  review  of  data  .. 

Pathology  consult  in  surgery 

Psychiatric  interview  

Psychotherapy  20-30  min 

Psychotherapy  45-50  min 

Special  group  therapy  

Medication  management  

Electroconvulsive  therapy 

Hemodialysis,  one  evaluation  .... 

Hemodialysis,  repeated  eval 

Dialysis,  one  evaluation 

Eye  exam,  new  patient 

Eye  exam  established  pt 

Eye  exam  &  treatment 

Visual  field  examination(s)  

Eye  exam  with  photos  

Heart/lung  resuscitation  (cpr)  .... 

Heart  electroconversion 

Coronary  artery  dilation  

Electrocardiogram  report 

Cardiovascular  stress  test 

ECG  monitor/report,  24  hrs 

Echo  exam  of  heart  

Doppler  echo  exam,  heart 

Lett  heart  catheterization 

Rt  &  Lt  heart  catheters  

Electrophysiology  evaluation  

Ablate  fieart  dysrhythm  focus  .... 

Analyze  pacemaker  system  

Telephone  analysis,  pacemaker 

Extracranial  study  

Breathing  capacity  test 

Evaluation  of  wheezing  

Vital  capacity  screening 

Initial  ventilator  mgmt  , 

Cont.  ventilator  

Electroencephalogram  (EEG)  ..... 

Muscle  test,  one  limb  

Muscle  test,  two  limbs  

Motor  nerve  conduction  test 

Sense  nerve  conduction  test 

"H"  or  "F"  reflex  study  

Therapeutic  exercises  

Offkie/outpatient  visit,  new  

Office/outpatient  visit,  new  

Office/outpatient  visit,  new  

Office/outpatient  visit,  new  

Office/outpatient  visit,  new  

Office/outpatient  visit,  est  

Offtce/outpatient  visit,  est  

Office/outpatient  visit,  est  

Office/outpatient  visit,  est  

Otfk:e/outpatient  visit,  est 

Initial  twspital  care 

Initial  hospital  care 

Suk)sequent  trospital  care 

Subsequent  hospital  care 

Subsequent  trospital  care 

Hospital  discharge  day , 

Office  consultation 

Office  consultation  

Office  consultation  


0.45 
1.08 
1.37 
0.94 
0.56 
0.13 
0.22 
0.75 
1.59 
2.28 
2.22 
1.19 
2.19 
1.10 
1.72 
0.43 
0.95 
1.88 
1.22 
2.11 
1.28 
1.61 
0.82 
1.06 
0.50 
0.44 
3.80 
2.25 
10.98 
0.17 
0.75 
0.52 
0.78 
0.38 
4.33 
5.99 
11.59 
16.25 
0.92 
0.15 
0.60 
0.17 
0.31 
0.18 
1.22 
0.83 
1.08 
0.96 
1.54 
0.42 
0.34 
0.59 
0.45 
0.38 
0.75 
1.14 
1.71 
2.28 
0.17 
0.38 
0.55 
0.94 
1.51 
1.84 
2.57 
0.51 
0.88 
1.25 
1.06 
0.54 
1.11 
1.47 
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HCPCS 


99244  

99245  

99252  

99253  

99254  

99255  

99263  

99282  

99283  

99284  

99285  

99291  

99292  

99295  

99296  

99297  

99302 

99311  

99353  

99381  

99382  

99383  

99384  

99385  

993«6  

99387  

99391  

99392  

99393  

99394  

99431  

99433  

99440  
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ADDENDUM  G.— REFERENCE  SET  WITH  1995  WORK  RV US— Continued 


Description 


Office  consultation 

Office  consultation 

Initial  inpatient  consult 

Initial  inpatient  consult 

Initial  inpatient  consult 

Initial  inpatient  consult 

Follow-up  inpatient  consult 

Emergency  dept  visit 

Emergency  dept  visit 

Emergency  dept  visit  

Emergency  dept  visit 

Critical  care,  first  hour  

Critical  care,  addl  30  min  

Neonatal  critical  care 

Neonatal  critical  care 

Neonatal  critical  care 

Nursing  facility  care  

Nursing  facility  care,  subseq  

Home  visit,  estab  patient 

Preventive  visit,  new,  infant 

Preventive  visit,  new.  age  1-4  .. 
Preventive  visit,  new,  age  5-1 1 

Preventive  visit,  new,  12-17  

Preventive  visit,  new,  18-39  

Preventive  visit,  new,  40-64  

Preventive  visit,  new,  65  &  over 

Preventive  visit,  est,  infant  

Preventive  visit,  est,  age  1-4  .... 
Preventive  visit,  est,  age  5-1 1  .. 

Preventive  visit,  est,  12-17  

Initial  care,  normal  newtwrn  

Normal  newborn  care,  hospital  . 
Newtxjrn  resuscitation  


Work  RVU 


2.23 
2.96 
1.13 
1.56 
2.27 
3.14 
1.16 
0.47 
1.07 
1.68 
2.63 
3.64 
1.84 
16.03 
7.40 
3.84 
1.67 
0.54 
1.48 
1.19 
1.36 
1.36 
1.53 
1.53 
1.88 
2.06 
1.02 
1.19 
1.19 
1.36 
1.17 
0.62 
2.93 


All  nun' eric  CPT  HCPCS  Copyright  1994  American  Medical  Association. 


I  48  of  the  Social  Security  Act  (42 


Federal  Domestic  Assistance 

93.774,  Medicare — 
itary  Medical  Insurance  Program) 

CBcember22,1994. 


Secretary  for  Information 
Management. 
-32286  Filed  12-29-94;  8:45  am) 

4120-Ol-P 


DEPART  yiENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

49  CFR  F»art  391 

RIN  21254aC50 

I 
Controlled  Substances  Testing; 
Removai|  of  Foreign  Implementation 
Date 


AGENCY: 

Admini 
ACTION: 
compliaijce 


ederal  Highway 
siration  (FHWA).  DOT. 
inal  rule;  removal  of 
date. 


Pi 


UMI 


SUMMARY:  The  Federal  Highway 
Adminis  ration  announces  the  removal 
of  the  CO  npliance  date  from  regulations 


governing  drug  testing  of  foreign-based 
employees  of  foreign-domiciled  motor 
carriers.  On  February  15, 1994,  the 
FHWA  published  a  notice  of  proposed 
rulemaking  which  proposed  to  begin 
controlled  substances  and  alcohol 
testing  of  foreign-based  employees  of 
foreign-domiciled  employers  under  49 
CFR  part  382  on  January  1, 1996.  But  49 
CFR  part  391  requires  foreign-based 
employees  of  foreign-domiciled 
employers  to  implement  controlled 
substances  testing  effective  January  2, 
1995.  The  removal  of  the  compliance 
date  in  part  391  is  to  allow  completion 
of  the  part  382  rulemaking  process 
initiated  in  compliance  with  the 
Omnibus  Transportation  Employee 
Testing  Act  of  1991.  Also  the  delay  will 
allow  negotiation  with  foreign 
goverrunents  to  continue  in  an  orderly 
and  effective  fashion. 
EFFECTIVE  DATE:  This  rule  is  effective 
December  30, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  program  issues: 
Mr.  Ronald  Finn,  Office  of  Motor  Carrier 
Standards,  (202)  366-0647,  or  for 
information  regarding  legal  issues:  Mr. 
David  Sett,  Office  of  the  Chief  Counsel. 
(202)  366-0834,  Federal  Highway 


Administration,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4.15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 

SUPPLEMENTARY  INFORMATION:  On 
November  21, 1988,  the  FHWA,  along 
with  certain  other  agencies  within  the 
Department  of  Transportation  (the 
Department),  adopted  regulations 
requiring  pre-employment/use, 
periodic,  post-accident,  reasonable 
cause  and  random  drug  testing  of 
commercial  motor  vehicle  drivers.  The 
FHWA  rule  applies  to  all  covered 
drivers  while  they  are  operating  in  the 
United  States,  regardless  of  whether 
they  are  based  in  a  foreign  country  or 
the  United  States.  The  rule  provided, 
however,  that  it  would  not  apply  to  any 
person  for  whom  compliance  would 
violate  the  domestic  laws  or  policies  of 
another  country.  The  rule  as  originally 
published  further  provided  that  in  any 
event  it  would  not  be  effective  until 
January  1, 1990,  with  respect  to  any 
person  for  whom  a  foreign  government 
contends  that  application  of  the  rules 
raises  questions  of  compatibility  with 
that  coimtry's  laws  or  policies.  See  53 


FR  47134.  codified  at  49  CFR  391.81  et 
Sfq. 

The  FHWA  has  delayed  the  effective 
dale  of  drug  testing  requirements  for 
foreign-based  employees  of  foreign- 
based  motor  carriers  on  four  occasions. 
See  54  FR  39546,  September  27, 1989; 
54  FR  53294.  December  27,  1989;  56  FR 
18994,  April  24,  1991;  57  FR  31277,  July 
14, 1992.  The  last  of  these  established 
January  2, 1995,  as  the  date  for 
compliance  with  subpart  H  of  part  391. 

Meanwhile,  on  October  28,  1991.  the 
Omnibus  Transportation  Employee 
Testing  Act  of  1991  (Omnibus  Act)  was 
enacted  (Pub.  L.  102-143,  Title  V).  The 
Omnibus  Act  requires  the  Secretary  of 
Transportation  to  issue  regulations 
requiring  drug  and  alcohol  testing  of 
commercial  motor  vehicle  drivers.  Final 
rules  implementing  such  testing  were 
published  on  February  15,  1994.  See  59 
FR  7484,  49  CFR  part  382.  These  new 
rules  institute  alcohol  testing  and  will 
completely  replace  the  current  drug 
testing  rule  in  subpart  H  of  49  CFR  part 
391  by  January  1,  1996.  After  that  time, 
subpart  H  of  part  391  will  no  longer  be 
in  effect.  However,  because  §  391.83(c) 
provides  that  foreign-based  employees 
of  foreign-domiciled  carriers  shall  be 
subject  to  the  drug  testing  rules  in  part 
391  as  of  January  2,  1995,  foreign  motor 
carriers  would  be  required  to  conduct 
testing  for  1995  alone.  The  FHWA 
published  a  notice  of  proposed 
rulemaking  (NPRM)  on  Februarj'  15, 
1994,  which  proposed  to  requirs 
foreign-based  motor  carriers  to  conduct 
both  alcohol  and  controlled  substances 
testing  under  the  rules  in  49  CFR  part 
382  rather  than  requiring  foreign-based 
motor  carriers  to  conduct  just  controlled 
substances  testing  under  the  rules  in  49 
CFR  part  391.  See  59  FR  7528. 

The  Omnibus  Act  applies  to  foreign- 
based  motor  carriers  and  drivers  on  its 
face,  with  the  proviso  that  the  new  rules 
be  "consistent  with  the  international 
obligations  of  the  United  States,  and 
*  *   *  consider  applicable  laws  and 
regulations  of  foreign  countries."  49 
U.S.C.  31306(h).  Thus,  foreign-based 
drivers  are  required  by  the  statute  to  be 
covered,  but  the  Secretary  is  granted  the 
authority  to  deem  the  requirement 
satisfied  by  the  testing  laws  of  foreign 
nations  or  through  international 
agreements. 

On  Febmary  15.  1994.  the  FHWA 
published  an  NPPvM  soliciting 
comments  on  methods  for  conducting 
testing  of  foreign  drivers.  The  FHWA 
proposed  that  the  final  controlled 
substances  and  alcohol  testing  rule 
under  49  CFR  part  382  be  amended  to 
cover  foreign-based  drivers  of  foreign- 
based  carriers.  To  accomplish  this. 
K  .182.103(c)(4).  which  excludes  foreign- 


based  carriers,  would  be  deleted.  Based 
on  the  comments  about  the  efficacy  and 
progress  of  the  negotiations  process 
aimed  at  achieving  compatibility  and 
reciprocity  of  testing  standards,  the 
implementation  date  was  chosen  to 
provide  the  greatest  opportunity  for  the 
negotiation  process  to  be  completed 
successfully.  However,  if  the  process 
were  not  completed  successfully,  the 
requirements  of  49  CFR  parts  40  and 
382  were  proposed  to  go  into  effect  on 
January-  1,  1996.  The  FHWA  continues 
to  analyse  comments  and  negotiate  with 
foreign  governments  to  achieve 
compatible  laws  and  reciprocity  of 
testing  standards.  To  permit  these 
discussions  to  progress  in  an  orderly 
fashion,  and  to  allow  additional  time  to 
work  on  compatibility  and  reciprocity 
with  foreign  governments,  the  FHWA  is 
removing  the  date  on  which  foreign - 
based  motor  carriers  would  be  subject  to 
the  drug  testing  rules  at  49  CFR  part 
391. 

This  final  rule  removes  the  date  by 
which  testing  programs  must  commence 
for  persons  located  outside  the  territory' 
of  the  United  States,  including  foreign- 
based  employees  of  American 
compemies  (or  their  foreign 
subsidiaries).  This  action  does  not 
postpone  testing  for  any  other  person, 
including  U.S.-based  employees  of 
foreign  companies  and  their  American 
subsidiaries. 

Rulemaking  Analyses  and  Notices 

The  FHWA  finds  that  further  notice 
and  opportunity  for  comment  are 
unnecessary  under  5  U.S.C. 
§  553(h)(3)(B)  inasmuch  as  the  issue  of 
when  foreign-based  employees  of 
foreign-domiciled  carriers  should  be 
subject  to  the  FHWA's  new  alcohol  and 
controlled  substances  testing  rules  at  49 
CFR  part  382,  rather  than  the  current 
part  391  rules,  has  already  been  the 
subject  of  notice-antUcomment 
rulemaking  (RIN  2125-ADll)  in  a 
December  15, 1992,  advance  notice  of 
proposed  rulemaking  (57  FR  59356)  and 
a  February  15,  1994,  notice  of  proposed 
rulemaking  (59  FR  7528).  In  addition, 
the  FHW.A  believes  that  further  notice 
and  opportunity  for  comment  are  not 
required  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation.  In  light  of  the  earlier 
opportunities  to  comment  on  this 
subject,  the  FHWA  does  not  anticipate 
that  providing  an  additional  comment 
period  would  result  in  the  receipt  of 
useful  information. 

The  FHWA  also  believes  that  this 
final  rule  is  exempt  from  the  30-day 
delayed  effective  date  requirement  of 
the  Administrative  Procedure  Act  under 
5  U.S.C.  §  553(d)(  ] )  because  it  "grants  or 


recognizes  an  exemption  or  relieves  a 
restriction."  If  49  CFR  §  391.83(c)  were 
not  amended  to  remove  the  compliance 
date,  foreign-based  drivers  would  be 
subject  to-the  drug  testing  rules  of  49 
CFR  part  391  as  of  January  2.  1995.  This 
action  provides  that  foreign-based 
drivers  will  continue  to  be  excluded 
from  the  requirements  of  49  CFR  part 
391,  effectively  granting  an  exemption 
to  the  controlled  substances  icsUng 
requirements  in  49  CFR  part  391  which 
would  otherwise  soon  apply  to  these 
drivers.  Therefore,  the  FHWA  finds  that 
good  cause  exists  to  proceed  directiv  to 
a  final  rule  which  is  effective  upon  its 
date  of  publication. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  neither  a  significant  regulatorv 
action  under  Executive  Order  12866  nor 
significant  under  the  Department  of 
Transportations  regulatory  policies  and 
procedures.  In  this  final  rule,  the  FH\V.\ 
removes  the  date  on  which  the  drug 
testing  rules  at  49  CFR  part  391  would 
apply  to  foreign-based  employees  of 
foreign-domiciled  carries,  thereby 
continuing  to  exempt  these  employees 
from  these  drug  testing  rules.  It  is 
anticipated  that  the  economic  impact  of 
this  rulemaking  will  not  be  substantial 
because,  in  removing  the  compliance 
date  for  foreign-based  employees  of 
foreign  carriers,  the  FHWA  is  not 
altering  existing  regulations  in  such  a 
way  as  to  either  impose  or  eliminate  any 
economic  burden.  These  cmplovces  are 
not  now  subject  to  the  drug  te.sting  rules 
at  49  CFR  part  391,  and  this  action 
simply  maintains  their  exempt  status. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulutorv 
Flexibility  Act  (Pub.  L.  9G-354.  5  U.S.C. 
601-612).  the  FHWA  has  evaluated  the 
effects  of  this  rule  on  small  entities. 
This  final  rule  will  remove  the 
compliance  date  by  which  foreign- 
domiciled  motor  carriers  would  have 
been  required  to  test  drivers  for  the  use 
of  controlled  substances  under  49  CFR 
part  391.  In  removing  this  compliance 
date,  the  FHWA  is  simply  continuing  to 
exempt  these  employees  from  the 
agency's  controlled  substances  testing 
requirements.  Therefore,  a  full 
regulatory  evaluation  is  not  required. 
For  this  reason  and  under  the  criteria  of 
the  Regulatory  Flexibility  Act,  the 
FHWA  hereby  certifies  that  this  acficn 
will  not  have  a  significant  econnmic 
impact  ftp.  a  substanti;il  number  of  sin.iil 
entities. 


56 


dees : 


limit 


Federal  Register  /  Vol.  60,  No.  1  /  Tuesday.  January  3,  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  1  /  Tuesday.  January  3,  1995  /  Rules  and  Regulations 


57 


Executive  Oi-der  12612  (Federalism 
Assessment! 

This  actiofi 
accordance 
criteria  con 
12612. and 
the  final  ru 
federalism  i 
preparation 
assessment, 
requirement 
carriers 
testing.  It 
requirement  5 
does  not 
discretion  o 


has  been  analyzed  in 
ivith  the  principles  and 
it^ined  in  Executive  Order 
has  been  determined  that 
does  not  have  sufficient 
1  nplications  to  warrant  the 
jf  a  separate  Federalism 
This  action  removes  the 
that  foreign-based  motor 
conduct  controlled  substances 
not  place  any 
on  the  States  and  thus 
the  pohcy-making 
States. 


Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  I  rogram  Number  20.217, 
Motor  Carrii  ir  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  in  tergovernmental 
consultatior  on  Federal  programs  and 
activities  apply  to  this  program. 

Paperwork  (eduction  Act 

This  actic  a  does  not  contain  a 
collection  o  information  requirement 
for  purpose  ;  of  the  Paperwork 
Reduction  /  ,ct  of  1980,  44  U.S.C.  3501- 
3520. 

National  Er  vironmental  Policy  Act 

The  agen(  ;y  has  analyzed  this  action 
for  the  purp  ose  of  the  National 
Environmental  PoUcy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  act  ion  will  not  have  any  effect 
on  the  qual  ty  of  the  environment. 

Regulation  Identification  Number 

A  regulat  on  identification  number 
(RIN)  is  ass  gned  to  each  regulatory 
action  listei  I  in  the  Unified  Agenda  of 
Federal  Rej  ulations.  The  Regulatory 
Informatior  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  i  sach  year.  The  RIN  contained 
in  the  head  ng  of  this  document  can  be 
used  to  cro  is  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  391 

Controlk  d  substances,  Driver 
qualificatic  ns.  Drug  abuse,  Drug  testing, 
Highways  <  nd  roads.  Highway  safety. 
Motor  carriers.  Motor  vehicle  safety. 
Reporting  i  nd  recordkeeping 
requiremer  ts.  Safety.  Transportation. 

Issued  on:  December  29,  1994. 
Rodney  E.  S  ater. 
Federal  Higl  way  Administmlor. 

In  consic  eration  of  the  foregoing,  the 
FHWA  is  a  nending  title  49,  Code  of 
Federal  Re  ;ulation,  subtitle  B.  chapter 
HI,  part  39    as  set  forth  below: 


PART  391— QUALIFICATION  OF 
DRIVERS 

1.  The  authority  citation  for  part  391 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  504,  31136.  and 
31502:  and  49  CFR  1.48. 

Subpart  H— Controlled  Substances 
Testing 

2.  In  §  391.83,  paragraph  (c)  is  revised 
to  read  as  follows: 

§391.83    Applicability. 

•         •         •         »         *   ■ 

(c)  This  subpart  is  not  applicable  with 
respect  to  any  foreign-based  employee 
of  a  foreign-domiciled  motor  carrier. 

|FR  Doc.  94-32333  Filed  12-30-94;  8:45  am] 
BILLING  CODE  4910-22-P 


JMI 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AC27 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  Arabis 
Perstellata 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines 
endangered  status  for  Arabis  perstellata 
(rock  cress)  under  the  authority  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  species  is  made  up 
of  two  subspecies  occupying  distinct 
geographic  areas.  The  small  rock  cress 
(Arabis  perstellata  E.  L.  Braun  var. 
perstellata  Fernald)  is  currently  known 
from  27  populations  in  Kentucky— 24  in 
Franklin  County,  B'in  Owen  County, 
and  1  in  Henry  County.  The  large  rock 
cress  (Arabis  perstellata  E.  L.  Braun  var. 
ampla  Rollins)  is  known  from  only  two 
populations  in  Rutherford  County, 
Tennessee.  Both  subspecies  are 
endangered  throughout  their  range  due 
to  habitat  alteration;  residential, 
commercial,  or  industrial  development; 
timber  harvesting;  grazing  and 
trampling;  and  competition  with  native 
and  exotic  weedy  species,  especially  the 
European  garlic  mustard  (Alliaria 
petiolata).  This  action  extends  Federal 
protection  under  the  Act  to  the  rock 
cress. 

EFFECTIVE  DATE:  February  2.  1995. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 


by  appointment,  during  normal  business 
hoiu-s  at  the  Asheville  Field  Office,  U.S. 
Fish  an'i  Wildlife  Service,  330 
Ridger,iiii  Court.  Asheville.  North 
CaroliiiH  28806. 

FOR  FUPTHER  INFORMATION  CONTACT: 
Mr.  J.  A! It'll  Ratzlaff  at  the  above  address 
(704/655-1195.  Ext.  229). 

SUPPLEMENTARY  INFORMATION: 

Background 

Both  varieties  of  Arabis  perstellata 
E.L.  Braun.  (Ara6/s  perstellata  E.  L. 
Braun  var.  ampla  Rollins,  large  rock 
cress,  and  Arabis  perstellata  E.L.  Braun 
var.  perstellata  Fernald,  small  rock 
cress)  are  perennial  members  of  the 
mustard  family  (Brassicaceae).  The  large 
rock  cress  is  knouTi  from  only  one 
county  in  Tennessee,  and  the  small  rock 
cress  is  known  from  only  three  counties 
in  Kentucky.  Both  varieties  have  round 
stems  and  alternate  leaves.  Their  stems 
and  foliage  have  a  grayish  coloration 
due  to  the  large  quantity  of  hairs.  Their 
stems  arise  from  horizontal  bases  and 
grow  up  to  80  centimeters  (cm)  (31.5 
inches)  long,  often  drooping  from  rock 
ledges.  Each  year  a  basal  rosette  of 
leaves  is  produced,  and  new  flowering 
branches  emerge  from  the  old  rosette  of 
the  previous  season.  Their  lower  leaves 
vary  fi-om  4  to  15  cm  (1.6  to  6.0  inches) 
long  and  are  obovate  to  oblanceolate 
with  slightly  toothed  and  pinnatifid 
margins.  Their  upper  leaves  are 
smaller — up  to  3.5  cm  (1.4  inches) 
long — and  are  elliptic  to  oblanceolate. 
with  coarse  teeth  along  the  margin.  Both 
surfaces- of  their  leaves  are  stellate- 
pubescent.  The  inflorescence  is  an 
elongate  raceme  with  numerous  flowers. 
Their  flowers  have  four  petals  that  are 
3  to  4  millimeters  (mm)  (0.12  to  0.16 
inch)  long,  are  white  to  lavender,  and 
have  four  pale  green  sepals  that  are  2  to 
3  mm  (0.08  to  0.12  inch)  long.  There  are 
six  stamens,  with  two  shorter  than  the 
other  four.  The  ovar\-  is  elongate,  two- 
chambered,  and  develops  into  a  silique. 
Fruiting  stalks  are  about  1  cm  (0.4  inch) 
long  at  maturity;  siliques  are  up  to  4  cm 
(1.6  inches)  long  and  are  covered  with 
both  simple  and  stellate  hairs. 
Flowering  is  from  late  March  to  early 
May.  Fruits  mature  from  mid-May  to 
parly  June.  Their  oblong  seeds  are 
reddish  brown;  somewhat  flattened; 
about  1  mm  (0.04  inch)  long;  and,  in 
places,  minutely  hairy  (Jones  1991). 

Arabis  perstellata  was  named  by  E.L. 
Braun  from  plants  collected  between 
1936  and  1993  on  wooded  hillsides 
along  Elkhorn  Creek  in  Franklin  County. 
Kentucky.  Braun  (1940)  distinguished 
the  new  taxon  from  the  similarv^rtih/.? 
dentata  (Torr.)  T.  &  G.  (now  called 
Arabis  shortii  (Fern.)  Gleason)  by  its 


perennial  habit;  grayer,  stellate 
pubescence  of  stems  and  leaves;  and 
longer  pedicels.  Fernald  (1946)  treated 
A.  shortii  as  a  variety  of  A.  perstellata. 
through  it  is  now  generally  accepted 
that  they  represent  two  species  (Kartesz 
and  Kartesz  1980).  In  1959,  plants  were 
discovered  on  steep  limestone  cliffs 
above  the  Stones  River  in  Davidson 
County,  Tennessee,  by  Dr.  R.B.  Channel. 
Rollins  (1960)  described  these  plants  as 
Aro6;s  perstellata  var.  ampla  and 
distinguished  them  from  the  typical 
variety  by  their  generally  larger  size, 
thinner  and  more  entire  leaves,  and 
lesser  pubescence.  Rollins  reported  the 
chromosome  number  of  the  Tennessee 
plants  as  n=7.  The  chromosome  number 
of  the  Kentucky  plants  has  yet  to  be 
determined. 

Arabis  perstellata  is  typically  found 
on  wooded  steep  slopes  with  limestone 
outcrops.  The  outcrops  tend  to  be  moist 
but  not  wet;  rarely,  plants  can  be  found 
on  seepy  outcrops.  They  also  may  be 
found  in  protected  areas,  such  as  around 
the  bases  of  larger  trees,  or  in  areas 
where  there  is  little  competition,  such 
as  around  areas  regularly  scoured  by 
talus  movement  or  erosion.  The  plants 
have  a  well-developed  system  of 
rootstocks  that  allow  them  to  persist  in 
these  inhospitable  sites.  Sometimes 
plants  display  a  weedy  tendency, 
colonizing  recent  road  cuts  or  animal 
paths  through  the  woodlands.  The 
plants  survive  in  full  shade  or  filtered 
light,  but  are  not  found  in  full  sunlight 
(Jones  1991). 

The  distribution  of  Arabis  perstellata 
var.  perstellata  shows  a  strong 
correlation  with  the  Kentucky  River  and 
its  tributaries  (primarily  Elkhorn  Creek), 
with  the  majority  of  sites  occurring  in 
Franklin  County.  No  sites  have  been 
found  south  of  Frankfort  along  the 
Kentucky  River,  although  appropriate 
habitat  appears  to  be  present. 

Historically,  Arabis  perstellata  var. 
ampla  was  also  associated  with 
calcareous  bluff  habitat  of  a  specific 
river — the  Stones  River.  The  two  extant 
populations  are  somewhat  atypical 
compared  to  historic  sites  because  thcv 
occur  on  rocky  knobs  about  15  miles 
from  the  Stones  River  (Jones  1991).  The 
following  is  a  description  of  the  species' 
status  within  each  State  where  it  occurs. 
Tennessee.  The  following  information 
on  Arabis  perstellata  var.  ampla  in 
Tennessee  is  primarily  firom  Jones 
(1991).  All  known  Arabis  perstellata 
var  ampla  populations  in  Tennessee  are 
from  the  Cumberland  River  Subsection 
of  the  Central  Basin  Physiographic 
Region.  Prior  to  the  status  sur\ey 
conducted  by  Jones  (1991).  there  were 
three  records  of  large  rock  cress  in 
Davidson  County  and  two  in  Rutherford 


County.  All  three  of  the  sites  in 
Davidson  County  have  been  extirpated, 
and  one  of  the  sites  in  Rutherford 
County  could  not  be  relocated.  One 
additional  population  was  discovered  in 
Rutherford  County  during  the  status 
survey.  Of  the  two  remaining 
populations,  one  is  small — about  25 
plants — and  covers  about  0.06  acre.  The 
other  population  contains  several 
hundred  plants  scattered  over  about  2.2 
acres.  Both  sites  are  on  private  land  and 
are  threatened  from  competition  by 
weedy  invaders. 

Kentucky.  The  following  information 
on  Arabis  perstellata  var.  perstellata  in 
Kentucky  is  primarily  from  Jones  (1991). 
All  known  Arabis  perstellata  var. 
perstellata  populations  in  Kentucky  are 
from  the  Eden  Shale  Belt  Subsection  of 
the  Blue  Grass  Physiographic  Region. 
Prior  to  the  status  survey  conducted  by 
Jones  (1991),  there  were  three  counties 
in  Kentucky  with  occurrence  records  for 
the  small  rock  cress — 1  in  Henry 
County,  2  in  Owen  County,  and  26  in 
Franklin  County.  One  site  in  Owen 
County  and  seven  sites  in  Franklin 
County  have  been  extirpated.  There  was 
insufficient  information  to  locate  four 
other  historic-records  (two  in  Franklin 
County  and  two  from  unknown 
counties).  However,  8  new  populations 
were  discovered  during  the  status 
survey,  and  the  27  known  small  rock 
cress  sites  in  Kentucky  are  distributed 
as  follows:  1  population  from  Heiuy 
County,  2  populations  from  Owen 
County,  and  24  populations  from 
Franklin  Coimty.  Of  these  27 
populations,  10  have  fewer  than  100 
individual  plants  and  12  have  20  or 
fewer. 

The  immediate  threats  to  the  27 
remaining  populations  include  the 
following — (1)  8  are  threatened  by 
weedy  competitors,  (2)  4  bv  weedy 
competitors  and  trampling,  (3)  2  by 
trampling,  (4)  1  by  logging,  and  (5)  2  by 
road  work.  One  of  the  largest 
populations  was  severely  impaclod  by 
roadwork  while  the  species  was 
proposed  for  listing.  The  remaining  10 
populations  do  not  appear  to  have  any 
immediate  threats  but  are  vulnerable  to 
the  aforementioned  threats  as  well  as 
other  habitat  alterations  and  potential 
inbreeding  problems  as  neighboring 
populations  decline.  All  of  the 
Kentucky  populations  are  privately 
owned.  Three  receive  limited  protection 
through  their  inclusion  in  State 
designated  natural  areas. 

Previous  Federal  Actions 

Federal  government  actions  on  this 
species  began  with  section  1 2  of  the  Act 
of  1973  (16  U.S.C.  1531  et  seq.).  which 
directed  the  Secretary  of  the 


Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered 
endangered,  threatened,  or  extinct.  This 
report,  designated  as  House  Document 
No.  94-51,  was  presented  to  Congress 
on  Januar>'  9,  1975.  On  July  1, 1975,  the 
Service  published  a  notice  (40  FR 
27823)  that  formally  accepted  the 
Smithsonian  report  as  a  petition  within 
the  context  of  section  4(c)(2)  (now 
section  4(b)(3))  of  the  Act.  By  accepting 
this  report  as  a  petition,  the  Service  also 
acknowledged  its  intention  to  review 
the  status  of  those  plant  taxa  named 
within  the  report.  Arabis  perstellata  var. 
ampla  and  Arabis  perstellata  var. 
perstellata  were  included  in  the 
Smithsonian  report  and  in  the  July  1, 

1975,  Notice  of  Review.  On  June  16, 

1976,  the  Service  published  a  proposed 
rule  (41  FR  24523)  to  determine 
approximately  1.700  vascular  plant  taxa 
to  be  endangered  species  pursuant  to 
section  4  of  the  Act;  Arabis  perstellata 
var.  ampla  and  Arabis  perstellata  var. 
perstellata  wore  included  in  that 
proposal. 

The  1978  amendments  to  the  Act 
required  that  all  proposals  over  2  years 
old  be  withdrawn.  On  December  10, 
1979  (44  FR  70796),  the  Service 
published  a  notice  withdrawing  plants 
proposed  on  June  16, 1976.  The  revised 
notice  of  review  for  native  plant.s 
published  on  December  15.  1980  (45  FR 
82480),  included  Arabis  perstellata  v.ir. 
ampla  and  Arabis  perstellata  var. 
perstellata  as  category  1  species. 
Category  1  species  are  those  for  which 
the  Service  has  on  file  substantial 
information  on  biological  vulnerability 
and  threats  to  support  the 
appropriateness  of  proposing  to  list  the 
taxa  as  threatened  or  endangered.  Tliese 
subspecies  were  retained  in  their 
respective  categories  when  the  ntitiri'  of 
review  for  native  plants  was  revised  in 
1983  (48  FR  53640)  and  1985  (50  FR 
39526),  but  Arabis  perstellata  var. 
ampla  was  then  thought  to  be  extinct.  In 
the  1990  notice  of  review  (50  FR  6184). 
Arabis  perstellata  var.  ampla  w.ns 
retained  as  a  category  1  species  but  was 
no  longer  thought  to  be  extinct  (i  e..  it 
was  rediscovered),  and  Arabis 
perstellata  var.  perstellata  was  placfd  in 
( alegory  2  because  the  Service  believed 
that  additional  searches  of  potenti.i! 
habitat  and  ftirther  identification  of 
thn^ats  wore  needed  before  a  deLision 
could  be  made  as  to  whether  a  proposed 
rule  should  lie  prepared  to  add  the 
species  to  the  list.  (Category  2  species 
are  those  for  which  the  .Service  has 
information  indicating  that  propo^ing  to 
list  them  as  endangered  or  threalrned 
may  be  appropriate  but  for  which 
substantial  data  on  biological 
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vulnerability  »nd  threats  are  not 
currently  known  or  on  file  to  support 
the  preparation  of  rules.)  The  Service 
funded  survevs  in  1989  in  order  to 
determine  thq  status  oi  Arabis 
perstellata  vai.  perstellata  in  Kentucky. 
The  contracto  rs  conducting  the  status 
survey  for  Art  bis  perstellata  var. 
perstellata  inc  luded  a  review  oi  Arabis 
perstellata  vai .  ampla  in  Tennessee. 
Final  reports  ( »n  these  surveys  were 
accepted  by  tl  e  Service  in  1991. 

All  plants  included  in  the 
comprehensive  plant  notices  are  treated 
as  under  petit  on.  Section  4(b)(3)(B)  of 
the  Act.  as  amended  in  1982,  requires 
the  Secretary  o  make  certain  findings 
on  pending  petitions  within  12  months 
of  their  receipt.  Section  2(b)(1)  of  the 

1982  amendments  further  requires  that 
all  petitions  p;nding  on  October  13. 
1982,  be  treat! id  as  having  been  newly 
submitted  on  hat  date.  This  was  the 
case  for  Arabi  s  perstellata  var.  ampla 
and  Arabis  pe  rstellata  var.  perstellata 
because  of  the  acceptance  of  the  1975 
Smithsonian  i  eport  as  a  petition.  From 

1983  through  1990  the  Service  found 
that  the  petitioned  listing  of  both 
varieties  was  '  warranted  but  precluded 
by  higher  priority  species.  In  1990,  it 
was  determini  sd  that  listing  of  Arabis 
perstellata  vai .  ampla  was  not 
warranted  bee  ause  data  on  distribution, 
vulnerability,  and  threats  were 
incomplete.  S;atus  survey  information 
received  by  the  Service  in  1991 
completed  the  se  informational  gaps  and 
was  sufficient  and  conclusive  enough  to 
support  the  pi  oposed  listing  of  Arabis 
perstellata  vai .  ampla  and  Arabis 
perstellata  vai .  perstellata  published  in 
the  Federal  R  igister  of  January  3. 1994 
(59  FR  53).  Tl  e  proposed  listing 
represented  tl  e  final  petition  finding  for 
the  large  and  imall  rock  cresses. 

Summary  of  Comments  and 
Recommenda  lions 
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igency,  one  State  agency. 


and  two  individuals  provided 
comments. 

The  U.S.  Soil  Conservation  Service. 
Nashville,  Tennessee,  responded  by 
stating  they  have  "no  projects  which 
might  affect  the  species  proposed  for 
listing." 

The  Kentucky  State  Nature  Preserves 
Commission  and  one  individual  from 
Kentucky  (who  owns  land  that  supports 
the  species),  supported  the  listing  of  the 
typical  variety.  Neither  commented  on 
the  large  rock  cress. 

One  individual  opposed  the  listing 
because  "The  Fish  and  Wildlife  Service 
is  intruding  into  an  area  in  which  it 
certainly  has  no  moral  or  legal 
authority — private  property."  The 
Service  response  is  that  the  Act  does  not 
allow  the  Service  to  use  land  ownership 
as  a  factor  in  determining  whether  a 
species  should  be  placed  on  the 
Endangered  and  Threatened  Species 
List.  The  Act  requires  that  a  decision  to 
list  a  species  be  based  solely  on 
biological  data.  Further,  listed  plants 
receive  very  little  formal  protection  on 
private  lands.  For  the  most  part  they  are 
only  protected  on  Federal  lands  or 
through  section  7  of  the  Act 
(consultation  with  other  Federal 
Agencies). 

The  same  individual  also  stated  that 
".  .  .  you  (the  Service)  present 
hypothetical  scenarios  of  what  timber 
harvest  might  do  to  the  resources  and 
the  area  subject  to  timber  harvest.  All  of 
your  arguments  are  based  on  conjecture 
and  supposition  with  little  or  no 
scientific  data.  The  areas  in  question 
have  undergone  severe  natural  and  man- 
caused  changes  in  biodiversity  over  the 
past  200  years  of  European  occupancy. 
Yet,  after  all  that  has  occurred,  the 
species  under  consideration  persist." 
The  Service  believes  that,  based  on  the 
biology  of  the  species,  timber  harvesting 
would  impact  the  species.  Not  only 
could  the  species  be  affected  by  direct 
impacts  such  as  heavy  equipment,  but 
because  we  know  the  species  does  not 
survive  in  full  sunlight,  removal  of  trees 
would  likely  have  a  detrimental  effect. 
Further,  timber  harvest  is  only  one  of 
several  threats  to  this  species  (see 
"Siunmary  of  Factors  Affecting  the 
Species"  section  of  this  rule).  The 
Service  agrees  that  the  areas  in  question 
have  undergone  considerable 
"biodiversity"  changes  over  the  past 
centuries  since  European  settlement. 
However,  while  it  is  not  possible  to  say 
to  what  degree  this  species  has  become 
more  or  less  abundant  since  that  time, 
populations  are  known  to  have  been  lost 
and  remaining  populations  continue  to 
be  threatened.  There  are  many  examples 
of  species  that  have  been  reduced  in 
number  since  European  settlement. 


many  of  which  have  become  extinct. 
The  Service  believes  that  without  the 
protection  afforded  by  the  Act,  this 
species  would  likely  follow  the  same 
course. 

The  individual  further  stated  that 
"The  scientific  community,  and  the 
Service  in  particular,  need  to  recognize 
that  extinction  has  always  been  a 
continuing  process  and  will  continue  to 
be  so."  The  Ser\'ice  agrees  that 
extinction  is  a  natural  process. 
E.xtinction  naturally  occurs  as  species 
adapt  (evolve)  or  don't  adapt  (become 
extinct)  to  a  changing  environment. 
However,  the  present  rate  of  extinction, 
by  some  estimates,  is  as  high  as  1.000 
times  the  "normal"  extinction  rate,  with 
virtually  all  of  the  extinction  being 
attributable  to  hiunan  induced 
environmental  changes.  A  species  being 
eliminated  by  processes  such  as  road 
building  or  other  man-made  factors  is 
far  different  from  a  species  being  unable 
to  adapt  to  a  naturally  changing 
environment.  Even  so,  the  Act  does  not 
make  distinctions  in  this  regard.  A 
species  may  be  listed  due  to  either 
natural  or  manmade  factors  that  affect 
its  continued  existence. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Ser\'ice  has  determined 
that  the  rock  cress  should  be  classified 
as  an  endangered  species.  Section 
4(a)(1)  of  the  Act  and  regulations  (50 
CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  were  followed.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  Section 
4(a)(1).  These  factors  and  their 
application  to  Arabis  perstellata  E.L. 
Braun  (rock  cress)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range 

Arabis  perstellata  var.  perstellata — Of 
the  27  known  populations  of  small  rock 
cress.  17  are  threatened  with  destruction 
or  adverse  modification  of  their  habitat. 
Eight  are  threatened  by  weedy 
competitors,  four  by  weedy  competitors 
and  trampling,  two  by  trampling,  one  by 
logging,  and  two  by  road  work  (one 
population  was  severely  impacted  by 
road  work  during  the  period  the  species 
was  proposed  for  listing).  The  remaining 
10  populations  do  not  appear  to  have 
any  immediate  threats  but  are 
vulnerable  to  the  aforementioned  threats 
as  well  as  other  habitat  alterations  and 
potential  inbreeding  problems  as 
neighboring  populations  decline.  Active 


management  is  required  to  ensure  that 
the  species  continues  to  sur\ive  at  all 
sites. 

Arabis  perstellata  var.  ampla — Both  of 
the  remaining  large  rock  cress 
populations  in  Tennessee  arc  threatened 
from  competition  by  weedy  invaders 
and  potentially  by  livestock  grazing  and 
trampling.  Also,  the  smaller  site  appears 
to  be  made  up  of  older  individuals,  and 
there  is  little  evidence  of  reproduction 
(Jones  1991). 

B.  Ch'erutilization'for  commercial, 
recreational,  scientific,  or  educational 
purposes 

At  this  time  there  is  little  or  no 
commercial  trade  in  Arabis  perstellata 
var.  ampla  or  Arabis  perstellata  var. 
perstellata.  Most  populations  of  this 
species  are  very  small  and  cannot 
support  the  collection  of  plants  for 
scientific  or  other  purposes. 
Inappropriate  collecting  for  scientific 
purposes  or  as  a  novelty  could  be  a 
threat  to  the  species. 

C.  Disease  or  predation 

Disease  and  predation  do  not  api>ear 
to  be  factors  affecting  the  continued 
existence  of  this  species  at  this  time 
(Jones  1991). 

D.  The  inadequacy  of  existing  regulator}' 
mechanisms 

The  large  rock  cress  is  listed  as 
endangered  in  Tennessee  by  Collins  et 
nl.  (1978)  and  Somers  (1989). 
Endangered  species  in  Tennes.soe 
receive  some  protection  through  the 
"Rare  Plant  Protection  and  Conservation 
Act  of  1985"  (Tennessee  Department  of 
Conservation.  1987).  The  removal  of 
plants  from  State  properties  for 
scientific  educational,  or  propagafive 
purposes  is  controlled,  as  is  the 
disturbance  of  the  species  on  private 
lands  without  the  landowner's  consent. 
There  is  no  protection  for  the  species  if 
its  presence  conflicts  with  public  works 
projects  (i.e.,  road  building). 

In  Kentucky,  the  small  rock  cress  is 
listed  as  endangered  by  the  Kentucky 
Academy  of  .Science  and  Kentucky  State 
Nature  Preserves  Commission  (Branson 
et  al.  1981,  Warren  et  al.  1986).  These 
lists,  however,  have  no  legal  standing  in 
the  State.  The  stale  of  Kentucky 
considers  plants  on  the  State 
endangered  species  list  but  proviiies  no 
protection  for  them. 

The  Act  will  provide  additional 
protection  to  populations  that  are  on 
Federal  land  and  to  the  other 
populations  when  the  taking  is  in 
\  iolation  of  any  State  law.  including 
State  trespass  laws.  Protection  from 
inappropriate  interstate  commercial 
trade  will  also  be  provided. 


E.  Other  natural  or  manmade  factors 
affecting  the  species'  continued 
existence 

Arabis  perstellata  var.  ampla  and 
Arabis  perstellata  var.  perstellata  could 
be  facing  potential  inbreeding  problems 
as  neighboring  populations  decline. 

The  Service  has  carefully  as.sessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  rock  cress 
as  endangered.  Arabis  perstellata  (rock 
cress)  is  made  up  of  two  subspecies 
occupying  distinct  geographic  areas. 
The  small  rock  cress  is  currently  known 
from  27  populations  in  Kentucky — 24  in 
Franklin  Count\^  2  in  Owen  County, 
and  1  in  Henrj'  County.  The  large  rock 
cress  is  known  from  only  two 
populations  in  Rutherford  County, 
Tennessee.  Both  subspecies  are 
endangered  throughout  their  range  due 
to  habitat  aheration;  residential, 
commercial,  or  industrial  development; 
timber  harvesting;  grazing  and 
trampling;  and  competition  with  native 
and  exotic  weedy  species,  especially  the 
European  garlic  mustard  (Alliarin 
petiolata).  Because  of  their  restrict(?d 
distributions  and  both  subspecies' 
vulnerability  to  extinction,  endangered 
status  appears  to  be  the  most 
appropriate  classification  for  this 
species.  (See  "Critical  Habitat  "  section 
for  a  discussion  of  why  critical  habitat 
is  not  being  proposed  for  this  plant  ) 

Critical  Habitat 

Section  4(a)(3)  of  the  Act  requir.^s 
that,  to  t^e  maximum  exient  prudent 
and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  the 
species  is  determined  to  be  endangered 
or  threatened.  The  Service's  regulntions 
(50  CFR  424.12(a)(1))  state  that 
designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist;  (1)  The 
species  is  threatened  by  taking  or  other 
activity  and  the  identifiration  of  critical 
habitat  can  be  e.xpected  to  increase  the 
degree  of  threat  to  the  species  or  (2)  the 
designation  of  critical  habitat  would  not 
be  beneficial  to  the  species  The  Service 
finds  that  designation  of  critical  habitat 
is  not  presently  prudent  for  this  species. 
Such  a  determination  would  result  in  no 
known  benefit  to  this  species,  and 
designation  of  critical  habitat  could 
further  threaten  the  species. 

Section  7(a)(2)  and  regulations 
codifie*!  at  50  CFR  part  402  require 
Federal  agencies  to  ensure,  in 
consultation  with  and  with  the 
assistance  of  the  Ser\'ice,  that  activities 


they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  listed  species  or  destroy  or 
adversely  modify  its  critical  habitat,  if 
designated.  Section  7(a)(4)  requires 
Federal  agencies  to  confer  informally 
with  the  .Ser\  ice  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modifii  alion 
of  proposed  critical  habitat.  (See 
"Available  Conservation  Measures  ' 
section  for  a  further  discussion  of 
section  7.)  As  part  of  the  development 
of  this  rule.  Federal  and  State  aj^encies 
were  notified  of  the  plants'  general 
distribution,  and  they  were  requested  tn 
provide  data  on  proposed  Federal 
actions  that  might  adversely  afl»'<;t  the 
species.  No  specific  projects  were 
identified.  Should  any  future  piojects  be 
proposed  in  areas  inhabited  by  this 
plant,  the  involved  Federal  agency  will 
already  have  the  general  distributional 
data  needed  to  determine  if  the  ipet;ies 
may  be  impacted  by  tiieir  action;  uid  if 
ne«!ded.  more  specific  distributional 
informatiim  would  be  provided. 

Regulations  promulgated  for  the 
implementation  of  Section  7  of  the  Aii 
provide  for  both  a  "jeopardy"'  siand.ird 
and  a  "destruction  or  adverse 
modification"  of  critical  habitat 
standard.  Due  to  the  highly  precaiious 
st.itus  of  the  r<K:k  cress,  any  significant 
adverse  modification  or  destruction  of 
the  species'  habitat  would  also  likely 
jeopardize  the  species'  continued 
existence  thereby  triggering  both 
standards.  Therefore,  no  additionii! 
protection  for  the  plant  would  ai;rrup 
from  a  critical  habitat  designation  that 
would  not  also  occur  from  listing  of  the 
species.  Habitat  protection  for  the  rock 
cress  will  be  accomplished  through  the 
.section  7  "jeopardy"'  standard  and 
section  9  prohibitions  against  fake. 

In  addition,  the  rock  cress  is  very  rare, 
and  taking  for  scientific  purposes  and 
private  collection  cold  pose  a  thre.if  if 
specific  site  information  was  rele,is«'d. 
The  publication  of  critical  habitat  maps 
in  the  Federal  Register  and  local 
newspapers  and  other  publicity 
accompanying  critical  habitat 
designation  could  increase  the 
(  ollection  threat  and  increase  the 
potential  for  vandalism  during  the  uftin 
(:(mtro\ersial  critical  habitat  designation 
process.  The  locations  of  populations  of 
this  species  have  consequently  been 
described  only  in  general  terms  in  this 
fin:d  rule.  .Any  existing  precise  lo<  ality 
data  would  be  available  to  appropriate 
Federal.  State,  and  local  government 
agencies  from  the  Spr\  ire  office 
•le.scribed  in  the  ADDRESSES  section  ur 
from  the  .Ser\  ire's  Cooke\nlle  Field 
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Office.  446  N  !al  Street,  Cookeville. 
Tennessee  38 501. 
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removal,  cutting,  digging  up,  or 
damaging  or  destroying  of  such  plants 
in  knowing  violation  of  any  State  law  or 
regulation,  including  State  criminal 
trespass  law.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

The  Act  and  50  CFR  17.62  and  17.63 
also  provide  for  the  issuance  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  threatened  species 
under  certain  circumstances.  It  is 
anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued  because 
the  species  is  not  common  in  cultivation 
or  in  the  wild. 

It  is  the  policy  of  the  Service, 
published  in  the  Federal  Register  on 
July  1,  1994,  (59  FR  34272),  to  identify 
to  the  maximum  extenf  practicable  at 
the  time  of  listing  those  activities  that 
would  constitute  a  violation  of  section 
9  of  the  Act.  The  intent  of  this  policy 
is  to  increase  public  awareness  of  the 
effect  of  the  listing  on  proposed  and 
ongoing  activities  within  a  species' 
range.  Prohibitions  relating  to  Federal 
lands  and  to  trade  are  not  of  concern  at 
present,  as  none  of  the  Arabis 
perstellata  populations  are  known  to 
occur  on  Federal  lands,  and  there  is  no 
known  current  trade  in  this  species. 
Collection,  damage  or  destruction  on 
non-Federal  lands  is  prohibited  if  in 
knowing  violation  of  State  law,  or  in 
violation  of  State  criminal  trespass  law. 
This  would  not  affect  any  activities  in 
Kentucky,  as  Kentucky  State  law- 
provides  no  protection  for  plants.  In 
Termessee.  Arabis  perstellata  is 
protected  under  the  Rare  Plant 
Protection  and  Conservation  Act  of 
1985,  which  controls  the  removal  of 
plants  from  State  properties  for 
scientific,  educational,  or  propagative 
purposes,  and  the  disturbance  of  the 
species  on  private  lands  without  the 
landowner's  consent.  The  Service  is  not 
aware  of  any  otherwise  lawful  activities 
being  conducted  or  proposed  by  the 
public  that  will  be  affected  by  this 
listing  and  result  in  a  violation  of 
section  9. 

Questions  regarding  whether  specific 
activities  will  constitutes  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  the  Service's  Asheville 
Office  (see  ADDRESSES  section).  Requests 
for  copies  of  the  regulations  on  listed 
plants  and  inquiries  about  prohibitions 
and  permits  should  be  addressed  to  the 
U.S.  Fish  and  Wildlife  Service.  Division 
of  Endangered  Species,  1875  Century 
Boulevard.  Atlanta.  Georgia  30345-3301 
(404/67^7110;  Facsimile  404/679- 
7081). 


National  Environmental  Policy  Act 

Tlie  Fish  and  Wildlife  Service  has 
determined  that  Environmental 
Assessments  and  Environmental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Act.  A  notice  outlining  the  Service's 
reasons  for  this  determination  was 
published  in  the  Federal  Register  on 
October  25,  1983  (48*FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports.  Reporting  and 


recordkeeping  requirements. 
Transportation, 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 


Authority:  IR  U.S.C.  1361-1407;  16  L'.S.C. 
1.531-1544;  16  U.S.C.  4201-4245:  Pub.  !.  «>9- 
625,  100  Stat.  3500;  unless  Dthcrwise  noit-rt. 

2.  Section  17.12(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  flowering  plants,  to  the  List 
of  Endangered  and  Threatened  Plants,  to 
read  as  follows: 

§17.12    Endangered  and  threaten«d  plants, 
(h)*   •   ' 


•  • 


Species 


Scientific  name 


Common  name 


Historic  range 


Family  name 


Status       When  listed 


Critical 
hatJitat 


Special 
rules 


Flowering  plants: 

Arabis 
perstellata. 


Rock  cress  U.SA.  (KY,  TN)  Brassicaceae 
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NA 


NA 


Dated:  December  12, 1994. 
Moilie  H,  Beattie. 

Director,  Fish  and  Wildlife  Service. 

|FR  Doc.  94-32267  Filed  12-30-94:  8:45  am) 

BILLING  CODE  4310-SS-M 


50  CFR  Part  20 
RIN  1018-AC66 

Migratory  Bird  Hunting;  Decision  on 
the  Conditional  Approval  of  Bismuth- 
Tin  Shot  as  Nontoxic  for  the  1994-95 
Season 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  is  publishing  this  final 
rule  to  notify  the  public  of  the  interim 
conditional  approval  of  the  use  of 
bismuth-tin  for  the  remainder  of  the 
1994-1995  migratory  bird  hunting 
season.  Toxicity  studies  undertaken  by 
the  Bismuth  Ca^idge  Company  and 
other  pertinent  materials  indicate  that 
bismuth-tin  shot  is  nontoxic  to 
waterfowl  when  ingested. 
EFFECTIVE  DATE:  This  rule  becomes 
effective  January  3, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
R.  Schmidt,  Chief,  or  Keith  Morehouse, 
Staff  Specialist,  Office  of  Migratory  Bird 
Management  (MBMO),  U.S.  Fish  and 
Wildlife  Service.  634  ARLSQ,  1849  C  St, 
NW,  Washington  D.C.  20240  (703/358- 
1714). 

SUPPLEMENTARY  INFORMATION:  The 
Service  published  a  proposed  regulation 
in  the  Federal  Register  on  August  22, 
1994  (59  FR  43088)  to  provide  for 


conditional  approval  of  bismuth-tin  shot 
(in  a  mixture  of  [nominally]  97-3 
percents,  respectively)  as  nontoxic  for 
the  taking  of  waterfowl  and  coots  during 
the  1994-:1995  hunting  season.  This 
proposed  action  was  in  response  to  a 
petition  for  rulemaking  from  the 
Bismuth  Cartridge  Company  received 
June  24, 1994.  The  petition  requested 
that  the  Service  modify  the  provisions 
of  50  CFR  20.21(j).  to  legahze  the  use  of 
bismuth-tin  shot  on  an  interim, 
conditional  basis  for  both  the  1994-95 
and  the  1995-96  seasons.  The  petition 
cited  the  following  reasons  in  support  of 
the  proposal:  (a)  bismuth  is  nontoxic;  (b) 
the  proposed  rule  is  conditional;  and  (c) 
the  evidence  presented  in  the  record, 
i.e.,  the  appfication  from  the  Bismuth 
Cartridge  Company.  This  petition 
acknowledged  responsibility  by  the 
Bismuth  Cartridge  Company  to 
complete  all  the  nontoxic  shot  approval 
tests  as  outlined  in  50  CFR  20.134. 

The  current  petition  for  rulemaking 
follows  two  previous  applications  to  the 
Service  for  final  approval,  one  dated 
October  21.  1993.  and  the  other  dated 
December  30, 1993.  The  Service  replied 
that  the  applications  were  deficient 
because  the  bismuth-based  shot  material 
had  not  been  adequately  tested. 
Preliminary  toxicity  testing  by  the 
applicants  had  been  with  essentially- 
pure  bismuth  only.  Thus,  there  was  not 
adequate  scientific  data  (either  available 
or  provided  with  the  application) 
covering  toxicity  of  the  material  to  be 
loaded  into  shotshells.  The  Service 
pledged  in  both  replies,  however,  to 
work  with  the  applicants  to  process  the 
applications  in  as  timely  a  fashion  as 
possible. 


In  response  to  the  Bismuth  Cartridge 
Company's  petition  of  June  14.  1994,  the 
Service  proposed  (59  FR  43088)  the 
interim  conditional  approval  of 
bismuth-tin  shot  based  on  what  was 
known  about  the  toxicity  of  bismuth 
and  on  the  agreement  by  the  Bismuth 
Cartridge  Company  to  conduct  and 
complete  the  30-day  acute  toxicity  test 
as  described  in  50  CFR  20.134. 

For  bismuth,  there  are  three  especially 
recent  and  relevant  studies  that  support 
this  proposal.  The  three  studies  include 
Sanderson  and  Anderson  (1994), 
Ringelman  et  al.  (1992),  and  Sanderson 
et  al.  (1992).  A  complete  description  of 
these  studies  can  be  found  in  the 
proposed  rule  (59  FR  43088).  In 
addition,  test  results  with  tin  include 
those  by  Grandy  et  al.  (1968)  in  which 
there  were  no  deaths  associated  with 
mallards  dosed  with  tin  shot.  Positive 
results  from  the  acute  toxicity  test 
(Sanderson  et  al.  1994)  (just  concluded) 
and  the  other  toxicity  information  (cited 
above)  suggest  that  a  temporary 
conditional  approval  for  bismuth-tih 
can  be  provided  without  significant  risk 
to  migratory  bird  resources.  The  Service 
believes  it  has  sufficient  flexibility  in 
the  regulations  to  approach  approval  of 
shot  in  a  step  manner. 

The  toxicity  analysis  procedures  (50 
CFR  20.134)  consist  of  three  tests  which 
represent  the  three  major  categories  of 
toxic  effects:  short-term  periodic 
exposure,  chronic  exposure  under 
adverse  environmental  conditions,  and 
the  impact  of  chronic  exposure  on 
reproduction.  Tests  include  both  steel- 
shot  and  lead-shot  control  groups  aivl 
statistical  analyses  of  all  data  from  t^>l  h 
test.  Test  1  is  a  short-term,  30-dav  et  ute 
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Public  ComnMnts 

The  August  22  proposed  rule  invited 
comments  fi-om  interested  parties. 
Closing  date  for  receipt  of  all  comments 
was  September  21.  1994.  During  this  30- 
day  comment  period,  the  Service 
received  351  comments.  These 
comments  consisted  of  2  from  Flyway 
Councils,  5  from  Federal  agencies.  19 
from  State  fish  and  wildlife  agencies.  23 
from  other  organizations,  and  302  from 
individuals,  including  a  letter  signed  by 
33  Congressmen.  A  brief  summary  of 
those  comments  is  as  follows: 

The  Mississippi  and  Pacific  Flyway 
Councils  both  opposed  the  proposal. 
The  Mississippi  Council  cited 
incomplete  toxicity  testing,  enforcement 
problems  caused  by  lack  of  a  simple 
field  identification  technique  and  the 
timing  of  the  approval.  The  Pacific 
Council  stated  that  "this  expedient 
action  abandons  the  hard-fought 
standards  set  for  waterfowling 
ammunition,  fails  to  consider  impacts 
on  law  enforcement  and  education 
programs,  and  urmecessarily  sets  a 
precedent  for  special  exemptions." 

Four  of  the  Federal  agency  comments 
were  submitted  by  law  enforcement 
personnel  and  opposed  the  action, 
primarily  on  the  basis  of  enforcement 
problems  caused  by  lack  of  a  non- 
invasive field  method  to  distinguish 
bismuth-tin  from  lead.  They  suggested 
further  that  approving  bismuth-tin  will 
provide  an  additional  opportunity  for 
those  using  lead  to  go  undetected. 
Comments  reiterated  the  need  for  the 
development  of  a  cheap,  easy  non- 
invasive field  test  to  distinguish 
between  bismuth-tin  and  lead.  The 
Canadian  Wildlife  Service  appeared  to 
endorse  the  action  with  a  statement  that 
the  conditional  approval  of  bismuth 
shot  would  be  consistent  with  actions 
taken  in  Canada.  Bismuth  is  apparently 
considered  nontoxic  in  Canada  since  the 
comment  indicated  that  toxic  shot  is 
defined  as  anylhing  containing  more 
than  one  percent  lead. 

Nineteen  comments  were  received 
that  represented  18  States  (2  comments 
from  Marv'land).  Of  the  1<J  comments.  6 
endorsed  the  proposal.  13  opposed  it. 
Opposition  came  from  .\rkansa.«;. 
Colorado.  Delaware.  Indiana.  Kentucky. 
Minnesota.  Missouri.  Montana. 
Washington,  and  Wisconsin.  These 
comments  also  raised  the  issue  of 
enforcement  difficulties,  incomplete 
toxicity  testing,  and  concern  about 
timing  (delay  approval  until  1995-96 
hunting  season).  Support  for  this  action 
came  from  Louisiana.  Maryland. 
Mississippi.  Nevada,  and  New  Jersey. 

Organizations  were  represented  by  23 
comments.  Of  the  23  comments,  21 


endorsed  the  proposal  and  2  (McGraw 
Wildlife  Foundation  and  National 
Wildlife  Federation)  opposed  it. 
Opposition  was  based  mainly  on 
concerns  that  "shortcuts"  were  being 
taken  on  testing  procedures  for  toxicity 
and  that  the  process  was  "moving  too 
fast."  Support  came  from  Ontario 
Federation  of  Anglers  &  Hunters,  Safari 
Club  International,  Arkansas  Wildlife 
Federation.  International  Association  of 
Fish  and  Wildlife  Agencies, 
Congressional  Sportsman  Foundation. 
National  Rifle  Association,  South 
Carolina  Waterfowl  Association,  The 
Wildlife  Legislative  Fund  of  America. 
Catahoula  Lake  Conservation  Club, 
Alabama  Waterfowl  Association,  Inc., 
California  Waterfowl  Assotiation, 
Sporting  Shooters'  Association  of 
Australia  (Inc.),  New  Jersey  State 
Federation  of  Sportsman's  Clubs,  Inc., 
Michigan  United  Conservation  Clubs, 
Ducks  Unlimited,  The  American 
Outdoorsman  Hunting  Club, 
International  Joint  Commission— Great 
Lakes,  ASARCO.  Inc..  Smoking  Barrel 
Duck  Club.  The  Bismuth  Cartridge 
Company,  and  the  Sportsman's  Council 
of  Central  California. 

Individuals  submitted  302  comments 
with  299  favoring  the  action  and  only  3 
opposing  it.  The  comments  favoring  the 
approval  of  bisnuith-tin  were,  in  fact, 
generally  anti-steel,  restating  opposition 
to  steel  shot  due  to  such  factors  as 
crippling  loss  and  gun-barrel  damage. 
The  consensus  expressed  support  of 
anything  that  could  replace  steel. 

Response  to  Comments 

Opposition  to  the  regulation  focused 
on  3  major  areas:  enforcement,  toxicity 
testing,  and  timing. 

1 .  Enforcement — Concern  was 
expressed  in  the  comments  that  there  is 
no  simple  procedure  to  distinguish 
bismuth-tin  shot  from  lead  shot  in  the 
field,  creating  a  burden  on  law 
enforcement  personnel.  The  Service 
recognizes  this  difticulty  and 
acknowledges  that  a  prescribed  field 
testing  method  (short  of  exposing  the 
shot  through  invasive  inspection)  to 
determine  shot  composition  should 
ideally  be  in  place  before  approval.  In 
fact,  field  methods  are  currently  being 
developed  to  address  this  concern. 
Since  resistance  to  steel  shot  is 
promoting  a  climate  for  noncompliance, 
however,  it  is  important  to  provide  an 
alternative  to  steel  shot  that  could  give 
the  public  greater  choice  during  this 
interim  period  and  improve  hunter 
compliance,  thereby  reducing  the 
amount  of  lead  shot  being  used.  In 
addition,  increased  hunter  use  of  this 
alternative  shot  could  benefit  upUmd 
habitats,  through  the  diminished  use  of 


lead  shot  in  those  areas.  The  Service 
believes  that  by  offering  alternatives  to 
steel  shot,  a  climate  of  compliance  will 
be  promoted,  not  reduced,  and  that  this 
is  a  reasonable  approach  to  take  while 
field  testing  techniques  are  being 
developed.  .' 

2.  Toxicity  Testing — Comments 
expressed  concern  that  testing  is 
incomplete  and  that  testing  procedures, 
clearly  defined  by  regulation  are  not 
being  followed.  "The  Service  stresses  that 
there  have  been  no  actions  relative  to 
this  process  outside  compliance  with  50 
CFR  20.134.  The  Service  believes, 
however,  that  the  regulatory  process  is 
sufficiently  flexible  to  provide  the 
opportunity  for  interim  conditional 
approval  of  alternatives  to  steel  shot. 
The  applicant  has  demonstrated  a  good 
faith  effort  to  comply  with  the 
regulatory  procedures  defined  for 
toxicity  testing  and  there  appears  to  be 
no  information  suggesting  a  hazard  to 
migratory  birds.  The  Service  believes 
this  flexibility  can  be  exercised.  The 
procedures  described  in  50  CFR  20.134 
are  in  place  and  interim  conditional 
approval  is  being  granted  only  after 
completion  of  the  30-day  acute  toxicity 
test  and  an  independent  review  of  the 
test  resuhs.  In  addition,  the  Service  has 
clearly  stated  that  only  interim 
conditional  approval  has  been  given  and 
the  Bismuth  Cartridge  Company  must 
still  complete  all  remaining  toxicity 
tests  before  unconditional  final  approval 
is  granted  for  the  use  of  bismuth-tin 
shot. 

3.  Timing — Concern  was  expressed 
that  the  hunting  season  will  have  begun 
if/when  bismuth-tin  shot  is 
approved. The  Service  regrets  that  the 
conditional  approval  of  bismuth-tin  had 
to  be  delayed  until  after  the  start  of  the 
1994-95  hunting  season.  Although  an 
earlier  approval  date  would  have  been 
preferred,  the  Service  was  obligated  to 
wait  until  the  acute  toxicity  tests, 
analysis  of  data,  and  review  of  the 
results  were  completed.  The  fact  that 
the  season  has  already  begun  is  not 
considered  an  adequate  justification  to 
delay  approval,  especially  considering 
the  effort  put  forth  to  complete  the 
testing  and  review  process  as  quicklv  as 
possible.  It  was  determined  that  the 
"inconvenience"  of  approving  the  use  of 
bismuth-tin  shot  after  the  start  of  the 
hunting  season  was  outweighed  by  the 
opportunity  for  the  hunting  public  to 
use  bismuth-tin,  even  if  few  days 
remained  in  the  1994-95  season. 
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NEPA  Consideration 

Pursuant  to  the  requirements  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  19B9 
(NEPA)  (42  U.S.C.  4;i32(C)).  and  the 
Council  on  Environmental  Quality's 
regulation  for  implementing  NEP.\  (40 
CFR  1500-1508).  an  Environmental 
Assessment  has  been  prepared  and  is 
available  to  the  public  at  the  Office  of 
Migratory  Bird  Management  at  the 
address  listed  above.  Based  on  review 
and  evaluation  of  the  information 
contained  in  the  Environmental 
Assessment,  the  Service  determined  that 
the  proposed  action  to  amend  50  CFR 
20.21  (j)  to  allow  interim  conditional  use 
of  bismuth-tin  as  nontoxic  shot  for  the 
1994-95  waterfowl  hunting  sea.son 
would  not  be  a  major  Federal  action  that 
would  significantly  affect  the  quality  of 
the  human  environment. 

Endangered  Species  Act  Considerations 

Section  7  of  the  Endangered  Species 
Act  (ESA),  as  amended  (16  U.S.C.  1531- 
1543;  87  Stat.  884).  provides  that.  "The 
.Secretary  shall  review  other  programs 
administered  by  him  and  utilize  sue  h 
programs  in  furtherance  of  the  purposes 
of  this  Act"  (and)  shall  "insure  that  any 
action  authorized,  funded  or  carried  out 
...  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  (critical)  habitat ..." 

Toxicity  testing  conducted  by  the 
Bismuth  Cartridge  Company  indicates 
that  bismuth-tin  is  nontoxic  to  the 


environment;  therefore,  no  adverse 
impact  on  endangered  and  threatened 
species  is  anticipated.  Pursuant  to 
section  7  of  the  ESA,  MBMO  sought 
review  and  concurrence  that  this  action 
"is  not  likely  to  adversely  affect" 
threatened,  endangered,  proposed,  and 
category  1  species.  Based  on  review  and 
evaluation  of  the  toxicity  testing  and 
other  available  information,  the  Service 
determined  that  no  adverse  impact  on 
endangered  and  threatened  species 
would  result  from  the  proposed  action. 
The  results  of  this  review  may  be 
inspected  by  the  public  in.  and  will  \ic 
available  to  the  public  from,  the  Office 
of  Migratory  Bird  Management.  U.S. 
Fish  and  Wildlife  Service,  Department 
of  the  Interior.  Washington.  DC  20240. 

Regulatory  Flexibility  Act,  Executive 
Order  12866,  and  the  Paperwork 
Reduction  ,\ct 

The  Regulator}'  Flexibility  Act  of  1980 
(5  U.S.C.  601  nt  seq.)  requires  the 
preparation  of  fiexibility  analyses  for 
rules  that  will  have  a  significant  efft^it 
on  a  substantial  number  of  small 
entities,  which  includes  small 
businesses,  organizations  and/or 
governmental  jurisdictions.  The  Service 
has  determined,  however,  that  this  rule 
will  have  no  f>,*"fect  on  small  entiti("i 
since  the  shot  to  be  approved  will 
merely  supplement  nontoxic  shot 
already  in  ( ommerce  aj^d  available 
throughout  the  retail  and  wholesale 
distribution  systems.  No  dislocation  or 
other  local  effects,  with  regard  to 
hunters  and  others,  are  apt  to  be 
evidenced.  This  rule  w  as  not  subjt»(  t  to 
Office  of  M.inagement  and  Budget 
(C)MB)  review  under  Exocutive  Ord.r 
12866.  This  rule  does  not  contain  any 
information  t  ollection  i-fforts  requiring 
approval  by  the  OMB  under  44  U.S.C. 
:i.")04. 

ElTective  Dale 

This  rule  reflects  the  interim  approval 
in  the  text  ol.oO  CFR  20.21  (j).  by 
restricting  jx-nnission  to  usebisnuith- 
lin  for  the  19Q4-95  seasou.  Because  this 
rule  relieves  a  restriction,  and  the 
(  urrent  hunting  season  ends  on 
February  28.  1995.  the  Service  has 
determined  lliat  there  is  good  cause  to 
establish  the  <'ffective  dale  of  this  rule 
as  the  date  ol  pubUcation  in  the  Federal 
Register,  as  authorized  under  5  U.S.C. 
.'5:i(d)  (1  ami  3). 

Authorship 

The  primary  author  of  this  final  ml" 
is  Peter  G.  Pnulos.  Office  of  Migratorv 
Hird  Management. 
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List  of  Subjcc  s  in  50  CFR  Part  20 

Exports.  H»i  nting.  Imports.  Reporting 
and  recordke<  ping  requirements. 
Transportatio  i.  Wildlife. 

Accordingi  ■.  Part  20.  Subchapter  B. 
Chaptrr  I  ofT  tie  50  of  the  Code  of 
Federal  Regulptions  is  amended  as 
follows: 

PART  20— [AJKENOEOJ 


Ih) 


l.Thc  au 

contiiuu;.  to  1 

Authorit)':  Vl 
amer.icJ  (10  I' 


JMI 


irily  citation  Fur  Part  20 

cad  as  fo!k)\.rs 

t-ratory  lUrd  'I  rf:<tly  Act.  a> 

s.c.  7o:i  (■-'  .fi/ 1 


2  Section  20.21  is  amended  by 
revising  paragraph  (j)  Jo  read  as  follows; 

§20.21    Hunting  niethods. 
»         •         •         ♦         » 

(jj  U'hile  possessing  shot  (either  ai 
shrtshells  or  as  loose  shot  for 
niuz-:'.oloading)  other  than  steo!  shor 
bismiUh-Un  ({nominally!  97-3  pcrcenti, 
respectively)  shot  or  sach  shot  approvf  il 
-IS  (K«nloxic  by  the  Diitctor  pursuant  tc 
pre -oedures  set  forth  In  Section  211  134 

PtCi/ided  thai; 

i  i)  This  restriction  applies  only  to  Ibf 
t  ik;ng  of  Anatidne  (ducks,  grc.if 


(including  brant]  and  swans),  cents 
(Fu'ica  amerirana)  and  any  species  that 
make'  up  aggregate  bag  limits  during 
contiirrent  seasons  with  the  former  in 
areas  described  in  Section  20.108  as 
nontoxic  shot  zones,  and 

(2)  Bismuth-tin  shot  is  legal  as 
nontoxic  shot  only  duhng  the  10M4-05 
-.oiison. 

Odti.ii;  n«ccmber  22.  199* 
G.'or»e  T.  Franipton,  Jr.. 
-4<^r-.(anf  S<yrtttary  for  Fish  and  WtUUtff 
U  R  iHj:-  94-12214  Filed  t2-W-04:  «  4'-.  .in<| 

SiLVNG  CODE  »3!0-55-P 


Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  ot  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  1007, 1093, 1094, 1096, 
1099,  and  1108 

[Docket  No.  AO-366-A36,  etc;  DA-93-21] 

Milk  in  the  Georgia  and  Certain  Other 
Marketing  Areas;  Extension  of  Time  for 
Filing  Exceptions  on  Proposed 
Amendments  to  Tentative  Marketing 
Agreements  and  to  Orders 


7  CFR 
part 

Martteting  area 

AO  Nos. 

1007 

Georgia 

AO-36&-A36 

1093 

Alabama-West 
Florida. 

AO-386-A14 

1094  

New  Orleans- 
Mississippi. 

AO-103-A56 

1096 

Greater  Louisi- 
ana. 

AO-257-A43 

1099 

Padiicah,  Ken- 
tucky. 

AO-183-A45 

1108 

Central  Arttan- 
sas. 

AO-243-A46 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Extension  of  time  for  filing 
exceptions  to  proposed  ndes. 

SliMMARY:  This  notice  extends  the  time 
for  tiling  exceptions  to  the  November 
21,  1994.  recommended  decision 
concerning  the  proposed  Southeast 
marketing  area.  The  time  has  been 
extended  to  January  20, 1995,  at  the 
request  of  interested  persons. 

DATES:  Exceptions  now  are  due  on  or 
before  January  20. 1995. 

ADDRESSES:  Exceptions  (six  copies) 
should  be  filed  with  the  fiearing  Clerk. 
Room  1083,  South  Building,  United 
States  Department  of  Agricuhure, 
Washington,  DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli.  Marketing  Specialist, 
Order  Formulation  Branch,  USDA/ 
AMS/Dairy  Division.  Room  2968,  South 
Biiilding.  P.O.  Box  96456.  Washington, 
DC  20090-6456,  (202)  690-1932. 


Federal  Register 
VoL  60,  hJo.  1 

Tuesday.  January  -3,  1995 


SUPPLEIiEHTARY  INFORMATION:  Prior 
documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  September 
3.  1993;  published  September  10.  1993 
(58  FR  47653). 

Supplemental  Notice  of  Hearing: 
Issued  October  13.  T993;  publisfa«i 
October  15,  1993  (58  FR  53436). 

Extension  of  Time  for  FiUng  Briefs: 
Issued  January  24.  1994;  pubHshed 
February  3, 1994  (59  FR  5132). 

Recommended  Decision:  Issued 
November  21,  1994;  pubUshed 
November  29.  1994  (59  FR  61070). 

Notice  is  hereby  given  that  the  time 
for  filing  exceptions  to  the  November 
21.  1994,  recommended  decision  with 
respect  to  proposed  amendments  to  the 
tentative  marketing  agreements  and  the 
orders  regulating  the  handling  of  milk  in 
the  Georgia.  Alabama-West  Florida, 
New  Orleans-Mississippi.  Greater 
Louisiana,  and  Central  Arkansas 
marketing  areas  is  hereby  extended  from 
December  29.  1994.  to  January  20,  1995. 

This  notice  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U,S.C.  601-674),  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
Part  900). 

Dated:  December  27. 1994. 

Lon  Hatamiya, 

Administrator,  Agricultural Mnrkeling 
Service. 

|FR  Doc.  94-322.'}9  Filed  12-30-94:  8:45  am] 

BILUNG  CODE  3410-02-^ 


7  CFR  Part  1032 
[DA-85-08] 

Milk  in  the  Southern  Illinois-Eastern 
Missouri  Marketing  Area;  Proposed 
Suspension  of  Certain  Provisions  of 
the  Order 

AGENCY:  Agricultural  Marketing  Ser\ice, 

USDA. 

ACTION:  Proposed  suspension  of  rule. 

StiMMARY:  This  document  invites  written 
comments  on  a  proposal  to  suspend  a 
portion  of  the  pool  supply  plant 
definition  of  the  Southern  Illinois- 
Eastern  Missouri  Federal  milk 
marketing  order  (Order  32)  for  the 
months  of  December  1994  and  January 
1995.  The  proposed  suspension  was 
requested  by  Mid-America  Dairymen, 


Inc.,  and  Prairie  Farms.  Inc.,  which 
contend  the  proposed  action  is 
necessary  to  ensure  that  producers'  milk 
historically  associated  with  Order  32 
will  continue  to  be  priced  and  p<ioltid 
under  the  order. 

DATES:  Conmnents  are  due  no  later  than 
January  10.  1995. 

ADDRESSES:  Comments  (two  copie.s) 
should  be  filed  with  the  USDA/.\MS/ 
Dair\-  Division.  Order  Formulation 
Branch.  Room  2971,  South  Building, 
P.O.  Box  96456.  Washington.  IX:  20090- 
6456. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli,  Marketing  Spo«:ialjsl, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch.  Room  2971.  South 
Building.  P.O.  Box  96456.  Washiu'-ton. 
DC  20090-64.56.  (202)  690-1932. 
SUPPt£MENTARY  INFORMATK5M:  The 
Regulatory  Flexibility  Art  (5  U.S.C. 
#01-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  nili- 
on  small  entities.  Pursuant  to  5  i;..S.C 
605(b).  th«  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  proposed  rule  would 
not  have  a  significant  economic  inipat  l 
on  a  substantial  number  of  small 
entities.  This  rule  would  lessen  ttic 
regulatory  impact  of  the  order  on  certain 
.T.ilk  handlers  and  would  tend  to  onsuo' 
that  dair\-  farmers  would  continue  to 
have  their  milk  priced  under  the  otiUm 
and  thereby  receive  the  benefits  that 
accrue  from  such  pricing. 

The  Department  is  issuing  this 
proposed  rule  in  conformance  with 
Executive  Order  12866. 

This  proposed  rule  has  been  reviewi-d 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  rule  is  not  intciuletl 
to  have  a  retroactive  effect.  If  adopted, 
this  proposed  rule  will  not  preempt  an> 
state  or  local  laws,  regulations,  or 
poUcies.  unless  they  present  an 
irreconcilable  conflict  with  the  rulo 

The  Agricultural  Marketing 
Agreement  .Act  of  1937.  as  amendtHl  (7 
use.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Linder  .section  608c(15)(.^)  of  the 
Act.  any  handler  subject  to  an  order  ma\ 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  impos«?d  in 
connection  with  the  order  is  not  in 
n«  cordance  with  law  and  request  a 
modification  of  an  order  or  'o  b>.' 
excmptfHl  frr»ni  the  order,  A  handler  i-s 
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provided  a  b 
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1.1994 

In  §1032.7 
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written  data, 
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iportunity  for  a  hearing 
.  After  a  hearing,  the 
rule  on  the  petition, 
ides  that  the  district  court 
states  in  any  district  in 
haiidler  is  an  inhabitant,  or 
place  of  business,  has 
equity  to  review  the 
ing  on  the  petition, 
1  in  equity  is  filed  not 
(  ays  after  the  date  of  the 
ling, 
hereby  given  that,  pursuant 
of  the  Agricultural 
nent  Act,  the 
the  following  provision  of 
egvilating  the  handling  of 
S(  uthern  Illinois-Eastern 
mar  ceting  area  is  being 
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throvigh  January  31. 1995: 
c),  the  words  "each  oF', 
jt  the  end  of  the  word 
the  words  "through 
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assert  that  the  order  should  not  penalize 
producers  who  have  historically 
supplied  the  Class  I  needs  of  the  market 
by  requiring  milk  shipments  that  are  not 
needed. 

Accordingly,  it  may  be  appropriate  to 
suspend  the  aforesaid  provisions  from 
December  1,  1994,  through  January  31. 
1995. 

List  of  Subjects  in  7  CFR  Part  1032 

Milk  marketing  orders. 
The  authority  citation  for  7  CFR  Fart 
1032  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat  31,  as 
amended;  7  U.S.C.  601-674. 

Dated:  December  27, 1994. 
Lon  Hataniiya, 

Administrator.  Agricultural  Marketing 
Service. 
(PR  Doc.  94-32290  Filed  12-30-94;  8:45  am) 

BILUNG  CODE  3410-02-P 


who  want  to  submit 
iriews  or  arguments  about 
suspension  should  send 
their  views  to  the  USDAf 
vision.  Order  Formulation 
2971,  South  Building, 

Washington,  DC  20090- 
'th  day  after  publication  of 
the  Federal  Register.  The 

comments  is  limited  to 
a  longer  period  would 

time  needed  to  complete 
)rocedures  before  the 
pension  is  to  be  effective, 
submissions  made 
is  notice  will  be  made 
jublic  inspection  in  the 

during  regular  business 
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Statement  of  Consideration 


rule  would  suspend  a 
pool  supply  plant 
of  |the  Southern  Illinois- 
Federal  milk  order, 
suspension  would  allow 
to  qualify  as  a  pool  plant 
mjonths  of  December  1994 
L995  if  it  qualified  as  a  pool 
during  the  immediately 
)nth  of  September. 
DairjTnen,  Inc.  (Mid- 
Prairie  Farms.  Inc. 
.  jointly  requested  the 
!  pension.  According  to  the 
,  Mid-America  lost  a  major 
a  pool  distributing  plant 
unller  Order  32.  effective 
1994.  As  a  result.  Mid- 
Prairie  Farms  contend  that 
jroducer  milk  supplying 
plant  will  no  longer  be 
I  use.  The  proponents 


C  lass 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-NM-20a-AD] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes  Equipped 
With  General  Electric  Model  CF6-45  or 
-50  Series  Engines,  or  Pratt  &  Whitney 
Model  JT9D-70  Series  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). . 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747  series 
airplanes.  This  proposal  would  require 
modification  of  the  nacelle  strut  and 
wing  structure,  inspections  and  checks 
to  detect  discrepancies,  and  correction 
of  discrepancies.  This  proposal  is 
prompted  by  the  development  of  a 
modification  of  the  strut  and  wing 
structure  that  improves  the  fail-safe 
capability  and  durability  of  the  strut-to- 
wing attachments,  and  reduces  reliance 
on  inspections  of  those  attachments. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  failure  of  the 
strut  and  subsequent  loss  of  the  engine. 
DATES:  Comments  must  be  received  by 
February  28, 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FA A),  Transport 
Airplane  Directorate,  ANM-IOj, 
Attention:  Rules  Docket  No.  94-NM- 
208-AD.  1601  Lind  Avenue,  S\V., 


Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer,  Airframe 
Branch.  ANM-120S.  FAA.  Transport 
Airplane  Directorate.  Seattle  Aircraft 
Certification  Office.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056; 
telephone  (206)  227-2776;  fax  (206) 
227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
peulicipate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
^  proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-208-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-208-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 


Discussion 

The  FAA  has  received  numerous 
reports  of  fatigue  cracking  and/or 
corrosion  in  the  strut-to-wing 
attachments  on  Boeing  Model  747  series 
airplanes.  In  two  cases,  cracking 
resulted  in  the  failure  of  a  stmt  load 
path  and  the  subsequent  loss  of  the 
number  3  engine  and  strut.  In  both 
cases,  catastrophic  accidents  occurred 
when  the  number  3  engine  and  strut 
separated  from  the  wing  of  the  airplane 
and  struck  the  number  4  engine,  causing 
it  to  separate  fi-om  the  airplane. 
Investigation  into  the  cause  of  these 
accidents  and  other  reported  incidents 
has  revealed  that  fatigue  cracks  and 
corrosion  in  the  strut-to-wing 
attachments,  if  not  detected  and 
corrected  in  a  timely  manner,  can  result 
in  failure  of  the  stmt  and  subsequent 
separation  of  the  engine  from  the 
airplane.  Investigation  also  has  revealed 
that  the  stmctural  fail-safe  capability  of 
the  stmt-to-wing  attachment  is 
inadequate  on  these  airplanes. 

The  FAA  has  previously  issued  13 
AD's  that  address  various  problems 
associated  with  the  stmt  attachment 
assembly  on  Boeing  Model  747  series 
airplanes  that  are  equipped  with 
General  Electric  Model  CF6-45  or  -50 
series  engines  or  Pratt  &  Whitney  Model 
JT9D-70  series  engines.  These  AD's 
have  required,  among  other  things, 
inspections  of  the  stmt,  stmt-to-wing 
attachment  stmcture,  and  wing  backup 
structure. 

Explanation  of  Service  Information 

Boeing  recently  has  developed  a 
modification  of  the  stmt-to-wing 
attachment  stmcture  installed  on  Model 
747  series  airplanes  equipped  with 
General  Electric  Model  CF6-45  or  -50 
series  engines  or  Pratt  &  Whitney  Model 
JT9D-70  series  engines.  This 
modification  significantly  improves  the 
load-carrying  capability  and  durability 
of  the  stmt-to-wing  attachments.  Such 
improvrment  also  will  substantially 
reduce  the  possibility  of  fatigue  cracking 


and  corrosion  developing  in  the 
attachment  assembly. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Ser\'ice  Bulletin  747- 
54A2158.  dated  November  30.  1994. 
which  describes  procedures  for 
modification  of  the  nacelle  strut  and 
wing  stmcture.  This  modification 
entails  the  following: 

1.  Changing  the  stmt  by  adding  a  new 
titanium  dual  side  load  fitting  to  the 
stmt  aft  bulkhead,  replacing  the  aft  end 
of-the  midspar  web  with  a  new  15-5 
stainless  steel  web,  installing  new  15-5 
stainless  steel  midspar  fittings  on  the 
inboard  stmts,  and  replacing  the  aft 
bulkhead  assembly  and  overhauling  the 
spring  beams  on  the  outboard  struts; 

2.  Changing  the  wing  stmcture  by 
installing  a  new  dual  side  load 
underwing  fitting  and  new  support 
fitting,  and  replacing  the  end  fitting  and 
installing  a  new  stiffener  at  the  wing 
midspar  for  the  outboard  stmt  location 
[for  certain  airplanes,  installing  new 
inboard  backup  fittings,  installing  new 
titanium  outboard  underwing  fittings  at 
all  stmt  positions,  and  replacing  the  tee 
fitting  common  to  the  rib  at  wing  station 
(WS)  1140;  for  certain  other  airplanes, 
replacing  the  tee  fitting  bolts  common  to 
the  rib  at  WS  1140); 

3.  Changing  the  electrical  wiring  and 
hydraulics  by  rerouting  the  wire 
bundles  around  the  new  dual  side  load 
fitting,  splicing  additional  wire  to  the 
wire  bundles,  and  installing  new 
hydraulic  tubes;  and 

4.  Installing  the  stmt  with  a  new 
upper  link,  a  new  diagonal  brace,  and 
new  side  links. 

This  alert  service  bulletin  specifies 
that  the  modification  of  the  nacelle  strut 
and  wing  stmcture  is  to  be 
accomplished  prior  to,  or  concurrently 
with,  the  terminating  actions  described 
in  the  service  bulletins  listed  in 
paragraph  I.C,  Table  2.  "Prior  or 
Concurrent  Service  Bulletins,"  on  page 
7  of  this  alert  service  bulletin.  These 
terminating  actions  include  the 
following: 

1.  Replacement  of  the  diagonal  brace, 
midspar  and  upper  link  fuse-pins  with 


new  third  generation  15-5  corrosion 
resistant  steel  fuse  pins; 

2.  Replacement  of  the  strut-t«>- 
dia^^onal  brace  aluminum  .ittarh  fittin;.; 
on  the  inlmanl  engine  with  a  st4;»>l 
fitting; 

3.  Installation  of  a  large  skin  doubliT 
and  frame  stiffener  in  the  area  of  the 
precooler  exhaust  vent; 

4.  A  zero-time  overhaul  of  iho 
springbeams  and  rework  of  j:nrtain 
fastener  holes  of  the  springboam  sup|)nr1 
fittings  of  the  outlroard  stmt; 

5.  Inspection  and  torque  check  of 
certain  fasteners  of  the  strul-lo-winp 
attachment  fittings:  and  * 

6.  Modification  of  the  rib  at  wing 
station  669.5. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  iK-en 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  sami' 
type  design,  the  proposed  AD  would 
require  modification  of  the  nacelle  .stmt 
and  wing  stmcture.  inspections  and 
checks  to  detect  discrepancies  in  lh»i 
adjacent  stmcture.  and  corrpction  of 
discrepancies  The  actions  would  bo 
required  to  be  accomplished  in 
accordance  with  the  alert  service 
bulletin  described  previously. 

The  FAA  has  determined  that  long 
term  continued  operational  safety  will 
be  better  assured  by  design  changes  to 
remove  the  source  of  the  problom,  rather 
than  by  repetitive  inspections.  Long 
term  inspections  may  not  be  prji-.  idirg 
the  degree  of  safety  assurance  nei.es.sary 
for  the  transport  airplane  fleet.  This, 
coupled  with  a  better  understanding  i<f 
the  human  factors  associated  with 
numerous  continual  inspections,  ha.s  li;d 
the  FAA  to  consider  placing  less 
emphasis  on  inspections  and  more 
emphasis  on  design  improvements.  The 
proposed  modification  requirement  is  in 
consonance  with  these  considerations. 
Accomplishment  of  the  modification 
of  the  nacelle  stmt  and  wing  strut  lun; 
would  terminate  the  inspeclioiis 
required  by  the  following  AD's: 


AD  No. 


94-22-08 
93-17-07 
93-03-14 
92-24-51 
90-20-20 
89-07-15 
87-04-13 
86-23-01 
86-08-03 
86-07-06 
86-05-11 


R1 


Amendment 
No. 


R1 


39-9057 
39-8678 
39-6518 
39-8439 
39-6725 
39-6167 
39-5836 
39-5450 
39-5289 
39-5270 
39-5334 


Federal  Reg- 
ister Citation 


59  FR  58761 
58  FR  45827 
58  FR  14513 
57  FR  60118 
55  FR  37869 
54  FR  11693 
53  FR  2005  .. 
51  FR  37712 
51  FR  12836 
51  FR  10821 
51  FR  21900 


Dale  of  PiAiltca- 
tion 


Now. 

Aug. 

Mar. 

Dec. 

Sept 

Mar. 

Jan 

Oct 

Ap.'. 

Mar. 

JuTie 


15.  1994. 

31,  1993. 

18.  1993 

18,  '.792. 

14,  1990. 
22.  1989. 
26  1983. 
24.  1986. 
16.  1986 
31.  1986 

17.  1986. 


08 


80-08-02 
79-17-07 
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AD  No. 


Amendment 
No. 


39-3738 
39-3533 


Federal  Reg- 
ister citation 


45  FR  24450 
44  FR  50033 


Date  of  Publica- 
tion 


Apr.  10,  1980. 
Aug.  27,  1979. 


)proximately  145  Model 
air  (lanes  of  the  affected 
jquip  jed  with  General  Electric 
or  -50  series  engines  or 
Whitley  Model  IT9D-70  series 
worldwide  fleet.  The 
that  12  airplanes  of  U.S. 
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I  Concurrent  Service 
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Service  Bulletin  747-54A2158,  dated 
November  30,  1994.  that  are  proposed  to 
be  accomplished  prior  to  or 
concurrently  with  the  modification  of 
the  nacelle  strut  and  wing  structure. 
Since  some  operators  may  have 
accomplished  certain  modifications  on 
some  or  all  of  the  airplanes  in  its  fleet, 
while  other  operators  may  not  have 
accomplished  any  of  the  modifications 
on  any  of  the  airplanes  in  its  fleet,  the 
FAA  is  unable  to  provide  a  reasonable 
estimate  of  the  cost  of^accomplishing 
the  terminating  actions  described  in  the 
service  bulletins  listed  in  Table  2  of  the 
Boeing  alert  service  bulletin.  As 
indicated  earlier  in  this  preamble,  the 
FAA  invites  comments  specifically  on 
the  overall  economic  aspects  of  this 
proposed  rule.  Any  data  received  via 
public  comments  to  this  notice  will  aid 
the  FAA  in  developing  an  accurate 
accounting  of  the  cost  impact  of  the 
rule. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  FAA  recognizes  that  the 
obligation  to  maintain  aircraft  in  an 
airworthy  condition  is  vital,  but 
sometimes  expensive.  Because  AD's 
require  specific  actions  to  address 
specific  unsafe  conditions,  they  appear 
to  impose  costs  that  would  not 
otherwise  be  borne  by  operators. 
However,  because  of  the  general 
obligation  of  operators  to  maintain 
aircraft  in  an  airworthy  condition,  this 
appearance  is  deceptive.  Attributing 
those  costs  solely  to  the  issuance  of  this 
AD  is  unrealistic  because,  in  the  interest 
of  maintaining  safe  aircraft,  prudent 
operators  would  accomplish  the 
required  actions  even  if  they  were  not 
required  to  do  so  by  the  AD. 

A  full  cost-benefit  analysis  has  not 
been  accomplished  for  this  proposed 
AD.  As  a  matter  of  law,  in  order  to  be 
airworthy,  an  aircraft  must  conform  to 
its  type  design  and  be  in  a  condition  for 
safe  operation.  The  type  design  is 
approved  only  after  the  FAA  makes  a 
determination  that  it  complies  with  all 
applicable  airworthiness  requirements. 
In  adopting  and  maintaining  those 
requirements,  the  FAA  has  already 
made  the  determination  that  they 
establish  a  level  of  safety  that  is  cost- 


beneficial.  When  the  FAA,  as  in  this 
proposed  AD,  makes  a  finding  of  an 
unsafe  condition,  this  means  that  the 
original  cost-beneficial  level  of  safety  is 
no  longer  being  achieved  and  that  the 
proposed  actions  are  necessary  to 
restore  that  level  of  safety.  Because  this 
level  of  safety  has  already  been 
determined  to  be  cost-beneficial,  a  full 
cost-benefit  analysis  for  this  proposed 
AD  would  be  redundant  and 
unnecessary. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects  , 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certif>'  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order_12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034'  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 

location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

BOEING:  Docket  94-NM-208-AD. 

Applicability:Mode\  747  series  airplanes, 
equipped  with  General  Electric  Model  CF6- 
45  or  -50  series  engines,  or  Pratt  &  Whitney 
Model  JT9E>-70  series  engines;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identifled  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  Use  the  authority 


provided  in  paragraph  (d)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  conTiguration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  descritwd  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  strut  and 
subsequent  loss  of  the  engine,  accomplish  the 
following: 

(a)  Accomplish  the  modification  of  the 
nacelle  strut  and  wing  structure  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2158,  dated  November  30, 
1994,  within  56  months  after  the  effective 
date  of  this  AD.  All  of  the  terminating  actions 
described  in  the  service  bulletins  listed  in 


paragraph  I.C.  Table  2,  "Prior  or  Concurrent 
Service  Bulletins,"  on  page  7  of  Boeing  Alert 
Service  Bulletin  747-54A2158,  dated 
November  30, 1994,  must  be  accomplished  in 
accordance  with  those  service  bulletins  prior 
to.  or  concurrently  with,  the  accomplishment 
of  the  modification  of  the  nacelle  strut  and 
wing  structure  required  by  this  paragraph. 

(b)  Perform  the  inspections  and  checks 
specified  in  paragraph  III,  NOTES  8.  9.  10, 
and  11  of  the  Accomplishment  Instructions 
on  page  129  of  Boeing  Alert  Service  Bulletin 
747-54A2158,  dated  November  30. 1994. 
concurrently  with  the  modification  of  the 
nacelle  strut  and  wing  structure  required  by 
paragraph  (a)  of  this  AD.  Prior  to  further 
flight,  correct  any  discrepancies  found  in 
accordance  with  the  alert  service  bulletin. 

(c)  Accomplishment  of  the  modification  of 
the  nacelle  strut  and  wing  structure  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2158,  dated  November  30. 
1994.  constitutes  terminating  action  for  the 
inspections  required  by  the  following  AD's: 


AD  No. 

Amendment 
No. 

Federal  Reg- 
ister citation 

Date  of  Publica- 
tion 

94-22-08  

39-9057 
39-8678 
39-8518 
39-8439 
39-6725 
39-6167 
39-5836 
39-5450 
39-5289 
39-5270 
39-5334 
39-3738 
39-3533 

59  FR  58761 
58  FR  45827 
58  FR  14513 
57  FR  601 18 
55  FR  37859 
54  FR  11693 
53  FR  2005  .. 
51  FR  37712 
51  FR  12836 
51  FR  10821 
51  FR  21900 
45  FR  24450 
44  FR  50033 

Nov.  15.  1994. 

93_17_07  

Aug.  31.  1993. 

93-03-14  .., 

Mar.  18.  1993. 

92-24-51  

Dec.  18,  1992, 

90-20-20  

Sept.  14,  1990. 

89-07-15   

Mar.  22.  1989. 

87-04-13  R1   

Jan.  26.  1988 

86-23-01  

Oct.  24.  1986 

86-08-03  

Apr.  16.  1986. 

86-07-06                                                                                            .'. 

Mar.  31.  1986. 

86-05-11  R1   

Jun.  17,  1986. 

80-08-02  

Apr.  10,  1980. 

79-17-07       _ 

Aug.  27.  1979 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
December  27, 1994. 
Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  94-32264  Filed  12-30-94;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Public 
Comment  Period  on  Proposed 
Endangered  Status  for  the  San  Diego 
Fairy  Shrimp 

AGENCY:  Fish  and  WildUfe  Service. 

Interior. 

ACTION:  Proposed  rule;  notice  of 

reopening  of  comment  period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  that  the 
comment  period  on  the  proposed  rule  to 
list  the  San  Diego  fairy  shrimp 
(Branchinecta  sandiegoensis)  as 
endangered  is  reopened  through  March 
6, 1995.  The  Service  has  reopened  the 
comment  period  to  allow  all  interested 
parties  to  submit  additional  written 
comments  on  the  proposal. 
DATES:  The  public  comment  period, 
which  was  extended  to  October  31, 
1994,  is  reopened  and  closes  on  March 


6.  1995.  Comments  from  all  interested 
parties  must  be  received  by  March  6. 
1995. 

ADDRESSES:  Written  comments  and 
materials  may  be  submitted  directly  ta 
the  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  2730  Loker  Avenue 
West,  Carlsbad,  California  92008. 
Comments  and  materials  received  will 
be  available  for  public  inspection  during 
business  hours  by  appointment,  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Field  Supervisor,  at  the  address  listed 
above  (telephone  619/431-9440). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  4,  1994,  the  Service 
published  a  proposed  rule  in  the 
Federal  Register  to  list  the  San  Diego 
fairy  shrimp  (Branchinecta 
sandiegoensis)  as  endangered  (59  FR 
39874).  A  public  hearing  was  scheduled 
on  October  19,  1994,  to  accept  public 
input  on  the  proposed  endangered 
status.  The  comment  period  was 
extended  to  October  31,  1994,  to 
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50CFRPart18 
RIN  1018-ADA4 

Importation  Dt  Polar  Bear  Trophies 
From  Canati  a;  Proposed  Rule  to 
Implement  J  ection  104(c)(5)(A)  of  the 
1994  Amendments  to  the  Marine 
Mammal  Protection  Act 


agency; 
Interior 
action: 


FisI  and  Wildlife  Service. 
Projjosed  rule. 
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summary: 
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iijiended  to 


JMI 


April  30.  1994,  the  Marine 
Protection  Act  (Act)  was 
allow  for  the  issuance  of 


permits  to  import  sport-hunted  trophies 
of  polau'  bears  (L'rsus  maritimus] 
(excluding  internal  organs)  legally  taken 
by  the  applicant  while  hunting  in 
Canada.  These  permits  may  also 
authorize  the  importation  of  trophies  of 
polar  bears  taken,  but  not  imported, 
prior  to  the  enactment  of  the 
Amendments.  Prior  to  issuing  a  permit, 
the  Fish  and  Wildlife  Service  (Service) 
must  make  legal  and  scientific  findings 
required  under  section  104(c)(5)(A)  of 
the  Act  in  consultation  with  the  Marine 
Mammal  Conunission  and  after  notice 
and  opportunity  for  public  comment. 
This  proposed  rule  would  establish 
application  requirements,  permit 
procedures,  issuance  criteria  and  permit 
conditions.  This  notice  also  proposes  a 
special  issuance  fee  for  each  permit  as 
required  by  law.  Such  fees  will  be  used 
in  developing  and  implementing 
cooperative  research  and  management 
programs  for  the  conservation  of  polar 
bears  in  Alaska  and  Russia. 

This  proposed  rule  does  not  discuss 
the  legal  and  scientific  findings  required 
by  the  1994  Amendments  that  need  to 
be  made  prior  to  issuing  an  import 
permit.  The  Service  is  currently  working 
with  the  Canadian  wildlife  authorities 
to  obtain  the  needed  information  to 
make  these  findings.  A  separate  Federal 
Register  notice  will  be  published  in 
early  1995  to  review  the  findings. 
DATES:  The  Service  will  consider 
comments  and  information  receivtxl  by 
March  6,  1995  in  formulating  its 
decision  on  this  proposed  rule. 
ADDRESSES:  Comments  and  information 
should  be  sent  to:  Director.  Fish  and 
Wildlife  Service,  c/o  Office  of 
Management  Authority,  4401  N.  Fairfax 
Drive,  Room  420C.  Arlington.  V,^ 
22203. 

FOR  FURTHER  INFORMATION  COMTACT: 
Margaret  Tieger,  Office  of  Management 
Authority,  at  the  above  address, 
telephone  (703)  358-2104,  extension 
5507. 

SUPPLEMENTARY  INFORMATION:  This  rule 
proposes  regulations  implementing 
provisions  of  the  1994  Amendments  to 
the  Act  that  allow  for  the  issuance  of 
permits  to  import  sport-hunted  trophies 
of  polar  bears  legally  taken  by  the 
applicant  while  hunting  in  Canada.  At 
this  time,  Canada  is  the  only  country 
that  allows  polar  bears  to  be  har\'ested 
by  non-residents  through  a  regulated 
sport-hunting  program.  These 
amendments  were  signed  into  law  on 
April  30.  1994.  Prior  to  that  time,  those 
seeking  authority  to  import  polar  bear 
trophies  from  Canada  were  required  to 
first  obtain  a  waiver  of  the  Acts 
moratorium  on  importing  marine 
mammals. 


The  1994  Amendments  include  a 
streamlined  procedure  for  authorizing 
the  importation  of  these  sport-hunted 
trophies  by  permit.  This  proposed  rule 
would  establish  the  application 
requirements,  permit  procedures, 
issuance  criteria,  permit  conditions  and 
issuance  fee  for  this  type  of  permit.  The 
notice  discusses  each  paragraph  of  the 
proposed  rule  in  the  section  below 
titled.  "Section  Analysis  by  Paragraph' 

Prior  to  issuing  a  permit  for  the 
importation  of  a  polar  bear  trophy,  the 
Service  must  make  findings  consistent 
with  section  104(c)(5)(A)  of  the  Act.  in 
consultation  with  the  Marine  Mahimal 
Commission,  after  publishing  notice  in 
the  Federal  Register  for  public 
comment.  These  findings  are  to  ensun- 
that  the  trophy  was  legally  taken;  that 
Canada  has  a  monitored  and  enforced 
hunting  program  that  is  consistent  with 
the  1973  International  Agreement  on  the 
Conservation  of  Polar  Bears  and  is  based 
on  scientifically  sound  quotas  ensuring 
the  maintenance  of  the  affected 
population  stock  at  a  sustainable  level, 
and  that  the  export  and  subsequent 
import  meet  the  requirements  of  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES)  and  other  international 
agreements  and  conventions  and  are  not 
likely  to  contribute  to  illegal  trade  in 
bear  parts. 

This  proposed  rule  does  not  discuss 
the  legal  and  Scientific  findings  required 
by  the  1994  Amendments  that  need  to 
be  made  prior  to  issuing  an  import 
permit  as  the  Service  does  not  presently 
have  all  the  information  it  needs  to 
make  such  findings.  A  group  of 
biologists  from  the  Service  and  the 
National  Biological  Survey  are 
consulting  with  the  Canadian  wildlife 
authorities  in  Deceniber  1994  to  gather 
information  and  discuss  Canada's 
program.  The  Service  will  also  be 
addressing  several  questions  that  have 
been  raised.  A  contract  report  prepared 
for  the  Marine  Mammal  Commission  in 
1993  has  raised  questions  about 
Canada's  sport-hunting  program  and  its 
consistency  with  the  1973  International 
Agreement  on  the  Conservation  of  Polar 
Bears.  In  addition,  the  1994 
Amendments  require  the  Service  to 
determine  whether  for  a  particular 
population  stock.  Canada  manages  its 
hunting  program  through  scientifically- 
based  quotas  that  ensure  the 
maintenance  of  a  sustainable 
population.  Canada  manages  polar  bears 
at  the  subpopulation  level,  that  appears 
to  be  consistent  with  this  amendment 
and  the  discussion  in  the  legislative 
history  on  Canada's  management 
program  in  the  Northwest  Territories 
(140  Cong.  Ror.  H2725,  April  26,  1994). 


The  Service  is  gathering  the  specific 
information  needed  to  resolve  these  and 
other  related  questions  concerning  the 
required  findings.  In  early  1995,  the 
Service  anticipates  publishing  a 
summary  of  information  on  polar  bear 
subpopulations  in  Canada,  Canada's 
management  program,  and  the  legal  and 
scientific  findings  in  the  Federal 
Register  for  public  comment.  At  the 
same  time,  the  Service  will  need  to 
evaluate  its  actions  under  the  National 
Environmental  Policy  Act,  as 
appropriate.  Once  the  questions  have 
been  resolved  and  the  Ser\'ice  has  made 
the  findings  outlined  above,  it  will  be 
able  to  act  on  specific  permit 
applications. 

Section  Analysis  by  Paragraph 

Section  18.30  Polar  bear  sport-hunted 
trophy  import  permits 

This  section  would  establish 
application  requirements,  permit 
procedures,  issuance  criteria,  permit 
conditions  and  fees  to  allow  for  the 
importation  of  trophies  of  polar  bears 
legally  taken  by  the  applicant  while 
sport  hunting  in  Canada.  The 
requirements  in  50  CFR  parts  13 
(General  permit  procedures),  14 
(Importation,  exportation,  and 
transportation  of  wildlife)  and  23 
(species  listed  in  the  Appendices  to 
CITES)  must  also  be  met.  Thus,  for 
example,  the  polar  bear  is  listed  in 
Appendix  II  of  CITES,  and  the  export 
requires  a  permit  issued  by  the 
Canadian  Wildlife  Service  under  CITES 
in  addition  to  the  import  permit  under 
the  Act. 

Paragraph  (a)  Application  Procedure 

Persons  desiring  to  import  trophies  of 
polar  bear  taken  during  a  sport  hunt  in 
Canada  must  submit  an  application  to 
the  Service's  Office  of  Management 
Authority.  In  addition  to  completing  the 
basic  information  on  the  official 
application  form,  the  applicant  must 
provide  information  as  prescribed  in 
this  section,  including:  the  purpose  of 
the  taking  and  proposed  use  upon 
import;  names  and  addresses  of  the 
persons  exporting  and  importing  the 
polar  bear  trophy;  if  the  applicant  is  not 
the  person  who  took  the  specimen 
proposed  for  import,  documentation 
that  the  importer  is  the  heir  to  the  estate 
of  a  hunter  who  died  prior  to 
importation  of  the  trophy;  proof  that  the 
polar  bear  was  legally  harvested  in 
Canada  by  the  applicant  or  by  a 
decedent  fi-om  whom  the  applicant 
inherited  the  trophy,  including  the  tag 
number  and  date,  location  and  maimer 
of  taking;  and  a  description  of  the  polar 
bear  parts  to  be  imported,  including  the 


number  of  specimens  or  parts  and  the 
age,  size  and  sex  of  the  polar  bear.  This 
information  is  necessary  to  allow  the 
Service  to  determine  that  the  polar  bear 
trophy  in  question  meets  the  new 
provisions  of  the  law  and  provides  the 
specific  details  the  Service  needs  to 
evaluate  the  application. 

Paragraph  (b)  Definitions 

The  term  "sport-hunted  trophy"  has 
been  defined  to  clarify  what  parts  of  the 
polar  bear  are  included  in  the  term  and 
that  the  item  has  to  be  for  personal, 
noncommercial  use.  There  was  concern 
that  internal  organs,  such  as  the  gall 
bladder,  might  enter  into  trade  and 
possibly  contribute  to  illegal  trade  in 
bear  parts.  The  Committee  Report  (H.R. 
Rep.  No.  439,  103d  Cong.,  2d  Sess. 
(1994))  states  that  "Trophies  normally 
constitute  the  hide,  hair,  skull,  teeth, 
and  claws  of  the  animal,  which  can  be 
used  by  a  taxidermist  to  create  a  mount 
of  the  animal  for  display  or  tanned  for 
use  as  a  rug.  This  provision  does  not 
allow  the  importation  of  any  internal 
organ  of  the  animal,  including  the  gall 
bladder."  The  definitions  in  Parts  10.  18 
and  23  of  50  CFR  also  apply. 

Paragraph  (c)  Review  by  the  Marine 
Mammal  Commission 

The  law  requires  that  the  .Service 
consult  with  the  Marine  Mammal 
Commission  in  making  the  specific 
findings  required  in  section 
104(c)(5)(A).  The  Marine  Mammal 
Commission  is  an  independent  Federal 
agency  with  statutory  authority  to  make 
recommendations  pursuant  to  Title  II  of 
the  Act.  Since  this  procedure  for  polar 
bear  trophy  import  applications  is 
substantially  similar  to  that  required  for 
other  applications  considered  under  the 
Act,  the  proposed  regulations  refer  the 
reader  to  the  current  provisions  in 
section  18.31(c). 

Paragraph  (d)  Procedures  for  issuance 
of  permits  and  modification,  suspension 
or  revocation  thereof 

Again,  since  general  procedures  to  be 
followed  for  issuance  of  permits  and 
modification,  suspension  or  revocation 
of  permits  are  currently  in  the 
regulations,  the  reader  is  referred  to  the 
current  provisions  in  section  18.33. 
These  regulations  are  based  on  the 
application  procedures  outlined  in 
section  104(d)  of  the  Act,  which  was  not 
changed  during  the  recent  amendments. 
When  Congress  added  section  104(c)(5) 
to  the  Act  to  allow  for  issuance  of 
permits  to  import  polar  bear  trophies, 
polar  bear  import  applications  were  not 
exempted  from  these  procedures  that 
include  the  requirement  that  the  Service 
will  publish  a  notice  of  each  permit 


application  in  the  Federal  Register  for 
a  30-day  public  comment  period. 

Paragraph  (e)  Issuance  Criteria 

Before  a  permit  can  be  issued,  the 
Service  proposes  to  consider  the 
issuance  criteria  in  this  section  in  . 
addition  to  the  general  criteria  in  50 
CFR  13.21.  The  floor  debate  in  the 
House  of  Representatives  (140  Cong. 
Rec.  H2725,  April  26,  1994)  emphasized 
that  the  intent  of  Congress  was  to  limit 
importation  of  polar  bear  trophies  to  the 
hunter  who  actually  took  the  polar  bear 
and  who  desires  to  import  the  trophy. 
If  an  individual  who  has  legally  taken 
a  polar  bear  dies  prior  to  the 
importation,  however,  the  heirs  of  tliat 
person's  estate  could  apply  for  an 
import  permit.  The  import  permit 
requests  for  polar  bear  trophies  can  also 
be  made  for  animals  taken  prior  to 
enactment  of  the  1994  Amendments 
(April  30.  1994)  if  the  issuance  criteria 
are  met.  However,  this  does  not  apply 
to  polar  bear  parts  that  have  been  seized 
by  the  Federal  government  or  have 
already  been  imported  into  the  United 
States.  The  first  three  issuance  criteria 
address  these  concerns,  as  follows:  the 
trophy  has  not  already  been  imported,  it 
meets  the  definition  of  a  sport-hunted 
trophy  and  it  was  legally  harvested  in 
Canada  by  the  applicant  (or  by  a 
decedent  from  whom  the  applicant 
inherited  the  trophy).  The  next  issuance 
criteria  are  directly  taken  from  the 
language  of  the  law  at  section 
104(c)(5)(A)(i)-(iv).  Findings  to  be  made 
include  determinations  that  (1)  Canada 
has  a  monitored  and  enforced  hunting 
program  consistent  with  the  purposes  of 
the  1973  International  Agreement  on  the 
Conservation  of  Polar  Bears;  (2)  Canada 
has  a  sport-hunting  program  based  on 
scientifically  sound  quotas  ensuring  the 
maintenance  of  the  affected  population 
stock  at  a  sustainable  level;  and  (3)  and 
(4)  the  export  and  subsequent  import  are 
consistent  with  the  provisions  of  CITES 
and  other  international  agreements  and 
conventions  and  are  not  likely  to 
contribute  to  illegal  trade  in  bear  parts. 
These  factors  will  be  addressed  in 
greater  detail  when  the  Service 
publishes  its  proposed  findings  in  early 
1995. 

Paragraph  (f)  Additional  Permit 
Conditions 

Every  permit  issued  under  this 
section  would  be  subject  to  the 
conditions  currently  in  the  regulations 
for  marine  mammal  permits  at  section 
18.31(d).  This  paragraph  would  require 
all  permits  to  be  subject  tc^^the  general 
permit  conditions  set  forth  in  Part  13  of 
this  subchapter  and  to  certain  specif;: 
conditions.  These  specific  conditions 
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effi  cts  of  permit  issuance  on  Canada's 
polar  bear  population  stocks  and  a 
means  to  guarantee  the  cessation  of 
imports  should  there  be  an  indication  of 
an  adverse  impact  on  the  sustainability 
of  the  Canadian  population  shocks 
These  reviews  are  to  be  based  on  the 
host  scientific  information  available.  If 
the  Director  does  undertake  a  review. 
the  Act  requires  that  the  review  be 
completed'by  January  31  of  the  year  in 
which  the  review  was  undertaken  The 
Director  may  not.  however,  refuse  to 
issue  permits  solely  on  the  basis  that  the 
review  has  not  been  completed  by 

January'  31. 

Congressman  Jack  Fields,  during  the 
House  of  Representatives  floor  debate 
on  the  1994  Amendments  stated.  "A 
significant  adverse  impact  means  more 
than  a  simple  dcKirease.  ordinary 
fluctuation,  or  normal  change  in  the 
population  cycle.  A  decline  should  not 
be  considered  significant  if  the  decline 
is  of  short  duration,  affects  a  minuscule 
percentage  of  the  population,  or  does 
not  jeopardize  the  sustainability  of  the 
species  in  the  long  term.  The  decrease 
must  be  proven  to  be  directly  related  to 
the  trophy  imports  by  sport  hunters  aiKl 
of  such  a  magnitude  as  to  warrant 
suspension  of  tliose  imports.  Even  so. 
the  issuance  of  permits  should  not  be 
suspended  unless  Canada  does  not 
reduce  the  harvest  quota  in  response  to 
this  decline."  (140  Cong.  Rec  H2725. 
April  26.  1994) 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Then:fore,  any  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  or  conservation  conunimities, 
trade  organizations  or  any  other 
interested  party  concerning  any  aspect 
of  this  proposal  are  hereby  solicited. 

Required  Determinations 

This  proposed  rule  was  not  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  Executive  Order 
12866.  The  Department  of  the  Interior 
(Department)  has  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq). 
The  proposal  will  affect  only  those  in 
the  United  States  who  have  hunted 
polar  bear  in  Canada.  This  action  is  not 
expected  to  have  significant  taking 
implications,  as  per  Executive  Order 
12630. 

The  information  collection 
requirement  contained  in  this  section 
has  been  approved  by  OMB  as  required 


by  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.,  and  assigned 
clearance  number  1018-0022.  Since  the 
proposed  rule  would  apply  to 
importation  of  polar  bear  trophies  into 
the  United  States,  it  does  not  contain 
any  Federalism  impacts  as  desv:ril>ed  in 
Executive  Order  12612. 

The  Service  has  determined  that  this 
proposed  rule  is  categorically  excluded 
under  Departmental  procedures  from 
complying  with  the  Nation:;! 
Environmental  Policy  Act  (NCPA)  (516 
Departmental  Manual.  Ch.  2.  Appx.  1. 
Para.  1.10)  An  Envirormieatal  Action 
Memorandum  is  on  file  at  the  Service's 
Office  of  Management  AuthoiKy  in 
Arlington.  Virginia.  The  permits 
authorized  under  the  Act  and 
regulations,  as  well  as  the  scientific 
findings  required  by  the  Act.  may  be 
subject  to  NEPA  documentation 
requirements,  on  a  case-by-case  basis. 

The  Department  has  certified  to  OMB 
that  these  regulations  meet  tho 
applicable  standards  provided  in 
Sections  2(a)  and  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  50  Cm  Part  l« 

Administrative  practice  and 
procedures.  Imports,  Indians,  Marine 
mammals.  Transportation. 

Proposed  Regulation  Pi-omulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  18  of  (chapter  I 
of  title  50  of  the  Code  of  Federt'. 
Regulations  by  adding  sections  18.4  and 
18.30  to  read  as  follows: 

PART  ia-MARINE  MAMMALS 

1.  The  authority  citation  for  part  18 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  et  seq. 

2.  A  new  §  18.4  is  added  to  subpart  A 
of  part  18  to  read  as  follows: 

§  18.4    Information  collection  requirements. 

(a)  The  information  collection 
requirements  contained  in  subpart  D  has 
been  approved  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq.  and  assigned 
clearance  number  1018-0022.  The 
information  is  being  collected  because  it 
is  necessary  for  the  evaluation  of  permit 
applications.  The  information  will  be 
used  to  review  permit  applications  and 
make  decisions,  according  to  criteria 
established  in  various  Federal  wildlife 
conservation  statutes  and  regulations, 
on  the  issuance  or  denial  of  permits. 
The  obligation  to  respond  is  required  to 
obtain  or  retain  a  permit. 

(b)  PubUc  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  15  minutes  to  4  hours  per 


tfjspoiise.  with  an  average  of  1.028  hour^ 
pur  rvspoiLse.  including  the  time  for 
rtJviewing  instructions,  searching 
♦:\istiiig  ddta  sources,  gathering  and 
maintaining  the  data  needed,  and 
t;umpleting  and  reviewing  the  collection 
(if  information.  Send  comments 
ni^arding  tliis  burden  or  any  other 
jspuct  of  this  collection  of  information, 
including  suggestions  for  reducing  the 
burfltn,  to  the  Service  Information 
CuUectiun  Clearance  Office,  Fish  and 
VViKllifd  Service  Office  of  Management 
atul  Budget.  Mail  Stop  224.  Arlington 
.Square,  U.S  Department  of  the  Interior. 
IH4y  C  .Street.  N.W..  Washington.  DC 
2(1240  and  the  Office  of  Management 
atul  Budget,  Paperwork  Reduction 
l'r.tj.;ct  (1018-^)022).  Washington.  DC 

5  A  ru'U'  §  18.30  is  added  to  subpart 
D  of  part  18  to  read  as  follows: 

§18.30    Polar  bear  sport-hunted  trophy 
import  permits. 

(a)  Appijcation  procedure. 
Applications  for  permits  to  import  polar 
bear  trtiphies  shall  be  submitted  to  the 
Director.  U.S.  Fish  and  Wildlife  Service, 
Office  of  Management  Authority,  4401 
N.  Fairfax  Drive,  Room  420C,  Ajrlington. 
Virginia  22203.  Each  application  must 
be  submitted  on  an  official  application 
(Form  3-200)  provided  by  the  Service 
and  must  include  as  an  attachment,  all 
of  the  following  additionalinformation: 

(1)  A  statement  of  the  purpose  of  the 
taking  and  proposed  use  upon  import; 

(2)  Nan:e  and  address  of  the  person 
fror;;  whom  the  polar  bear  trophy  is  to 
bcrvpoited; 

(3)  .Name  and  address  of  the  person  in 
the  United  States  to  whom  the  polar 
bear  trophy  is  to  be  imported; 

(4)  If  the  person  who  took  the  polar 
bear  in  Canada  died  prior  to  submittal 
of  the  import  permit  application. 
docMinentation  that  the  importer  is  the 
heir  of  that  person's  estate: 

(5)  Proof  that  the  polar  bear  was 
legally  harvested  in  Canada  by  the 
applicant  (or  by  a  decedent  from  whom 
the  applicant  inherited  the  trophy), 
including  the  tag  number  and  date, 
location,  and  manner  of  taking;  and 

(6)  A  description  of  the  polar  bear 
parts  to  be  imported,  including  the 
number  of  specimens  or  parts  and  the 
age.  size,  and  sex  of  the  polar  bear. 

(b)  Definitions.  (1)  The  definitions  in 
50  CFR  10.12, 18.3.  and  23.3  apply  to 
this  paragraph. 

(2)  Sport-himied  trophy  means  the 
hide.  hair,  skull,  teeth,  and  claws  of  the 
specimen,  which  can  be  used  by  a 
taxidermist  to  create  a  mount  of  the 
animal  for  display  or  tanned  for  use  as 
a  rug.  taken  by  the  applicant  during  a 
sport  hunt  for  personal,  noncommercial 


i:se.  It  does  no!  include  any  internal 
organ  of  the  animal,  including  the  gall 
Madder. 

(c)  Review  hy  S4arine  Mammal 
Commission.  Upjon  receipt  of  an 
application  the  Director  shall  forward  it 
io  the  Marine  Mammal  Commission  as 
described  in  §  18.31(b). 

(d)  Procedures  for  issuance  of  permits 
find  modification,  suspension  or 
revocation  thereof.  Permits  applied  for 
under  this  section  shall  be  issued, 
suspended,  modified  or  revoked 
pursuant  to  regulations  contained  in 
§18.33. 

(e)  Issuance  criteria.  In  determining 
whether  to  issue  an  import  permit  for  a 
sport-hunted  trophy,  the  Director  shall 
consider,  in  addition  to  the  general 
criteria  in  Part  13  of  this  subchapter,  the 
following  factors: 

(1)  The  specimen  has  not  been 
imported  into  the  United  States: 

(2)  The  specimen  to  be  imported 
meets  the  definition  of  a  sport-hunted 
trophy  in  paragraph  (b)  of  this  section; 

(3)  The  polar  bear  was  legally 
harvested  in  Canada  by  the  applicant  (or 
by  a  decedent  from  whom  the  applicant 
inherited  the  trophy): 

(4)  Canada  has  a  monitored  and 
enforced  sport-hunting  program 
consistent  with  the  purposes  of  the  1973 
International  Agreement  on  the 
Conservation  of  Polar  Bears; 

(5)  Canada  has  a  sport-hunting 
program  based  on  scientifically  sound 
quotas  ensuring  the  maintenance  of  the 
affected  population  stock  at  a 
sustainable  level;  and 

(6)  The  export  and  subsequent  import: 
(i)  Are  consistent  with  the  provisions 

of  the  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora  and  other  international 
agreements  and  conventions:  and 

(ii)  Are  not  likely  to  contribute  to 
illegal  trade  in  bear  parts. 

(t)  Additional  permit  conditions. 
Permits  to  import  a  sport-hunted  trophy 
are  subject  to  the  conditions  outlined  in 
§  18.31(d). 

(g)  Duration  of  permits.  The  duration 
of  permits  issued  under  this  section 
shall  be  designated  on  the  face  of  the 
permit,  but  in  no  case  will  the  permit  be 
valid  for  more  than  one  year  from  the 
date  of  issuance. 

(h)  Fees.  (1)  The  applicant  must  pay 
the  required  standard  permit  processing 
fee  at  the  time  of  application  as  given  in 
50  CFR  13.11(4). 

(2)  The  Service  will  promptly  notify 
an  applicant  of  its  decision  on  the 
import  permit  application.  If  the 
decision  is  to  approve  the  application, 
the  applicant  must  remit  the  i.ssuance 
fee  of  $1,000  before  receiving  an  import 
permit.  The  issuance  fee  will  be  useid  in 


developing  and  implementing 
cooperative  research  and  management 
programs  for  the  conservation  of  polar 
bears  in  Alaska  and  Russia  pursuant  to 
section  113(d)  of  the  Marine  Mammal 
Protection  Act. 

(i)  Scientific  review.  (1)  The  Director 
shall  undertake  a  scientific  review  of  the 
impact  of  permits  issued  under  this 
section  on  the  polar  bear  population 
stocks  in  Canada  by  April  30.  1996. 

(i)  The  review  shall  provide  an 
opportunity  for  public  comment,  and 
shall  include  a  response  to  such  public 
comment  in  the  final  report. 

(ii)  The  Director  shall  not  issue 
permits  under  this  section  after 
September  30. 1996.  if  it  is  determined 
that  the  issuance  of  permits  under  this 
section  is  having  a  significant  adverse 
impact  on  the  polar  bear  population 
stocks  in  Canada. 

(2)  After  the  initial  review,  the 
Director  may  review  whether  the 
issuance  of  permits  under  this  section  is 
having  a  significant  adverse  impact  on 
the  polar  bear  population  stocks  in 
Canada  annually  in  light  of  the  best 
scientific  information  available.  The 
review  must  be  completed  no  later  than 
January  31  in  any  year  a  review  is 
undertaken. 
*        •        •        *        * 

Dated:  December  13,  1994. 
George  T.  Frampton.  )r.. 
Assistant  Secretary  for  Fish,  and  Wildlife  and 
Parks. 
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50  CFR  Part  23 
RIN  1018-AD07 

Changes  in  List  of  Species  in 
Appendices  to  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  Rule. 

SUMMARY:  The  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES)  regulates  international  trade  in 
certain  animals  and  plants.  Species  for 
which  such  trade  is  controlled  are  listed 
in  Appendices  I.  II,  and  III  to  CITES. 

This  document  announces  decisions 
by  the  Conference  of  the  Parties  to 
CITES  on  amendments  to  Appendices  i 
and  II,  and  repeats  a  previous 
opportunity  (59  FR  55617)  to  commcmt 
on  whether  the  United  Slates  should 
enter  reseivations  on  any  of  the 
amendments.  The  effect  of  a  resorvatiun 
would  be  to  exempt  this  country  from 
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CITES  for  a  particular 
Hoivever,  even  if  a  reservation 
many  importing  countries 
re  comparable  documents, 
porters  to  the  United  States 
rehuired,  under  the  Lacey  Act 
of  1981,  to  obtain  permits 
countries.  The  CITES 
to  Appendices  I  and  II 
this  document  will  enter 
February  16,  1995. 
amendments  to  Appendices 
adopted  at  the  recent  meeting  of 
of  the  Parties  become 
days  after  their  adoption 
of  CITES  and  therefore  are 
as  of  February  16.  1995.  The 
consider  all  comments 
January  17, 1995  in 
whether  the  United  States 
■  any  reservations. 
Please  send  correspondence 
this  document  to  the  Office 
Authority;  Mail  Stop; 
uare.  room  725;  U.S.  Fish 
Service;  Washington,  DC 
number  703-358-2276). 
messenger-delivered  mail 
atldressed  to  the  Office  of 
A  uthority;  room  750.  4401 
Fairf  ix  Drive;  Arhngton.  Virginia, 
Coniments  and  materials 

be  available  for  public 
by  appointment,  from  8  a.m. 
N  onday  through  Friday,  at  the 
'  ('irginia,  address. 

INFORMATION  CONTACT: 
W.  Dane,  Office  of  Scientific 
.S.  Fish  and  Wildlife 
Wishington,  DC  20240. 
(703) 358-1708. 


SUPPLEMEN'ARY  INFORMATION: 
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Appendix 


ulates  import,  export, 
d  introduction  from  the  sea 
a  limal  and  plant  species, 
which  the  trade  is  controlled 
ludeti  in  three  Appendices. 

1  includes  species  threatened 


with  extinction  that  are  or  may  be 
affected  by  trade.  Appendix  II  includes 
species  that,  although  not  necessarily 
now  threatened  with  extinction,  may 
become  so  unless  trade  in  them  is 
strictly  controlled.  It  also  lists  species 
that  must  be  subject  to  regulation  in 
order  that  trade  in  other  currently  or 
potentially  threatened  species  may  be 
brought  under  effective  control  (e.g.. 
because  of  difficulty  in  distinguishing 
specimens  of  currently  or  potentially 
threatened  species  from  those  of  other 
species).  Appendix  III  includes  species 
that  any  Party  identifies  as  being  subject 
to  regulation  within  its  jurisdiction  for 
purposes  of  prevention  or  restricting 
exploitation,  and  for  which  it  needs  the 
cooperation  of  other  Parties  to  control 
trade. 

Any  Party  may  propose  amendments 
to  Appendices  I  and  II  for  consideration 
at  meetings  of  the  Conference  of  Parties. 
The  text  of  any  proposal  must  be 
communicated  to  the  CITES  Secretariat 
at  least  150  days  before  the  meeting.  The 
Secretariat  must  then  consult  the  other 
Parties  and  appropriate 
intergovernmental  agencies,  and 
communicate  their  responses  to  all 
Parties  no  later  than  30  days  before  the 
meeting. 

Recent  Decisions 

The  ninth  meeting  of  the  Conference 
of  Parties  to  CITES  (COP9)  was  held  on 
November  7-18.  1994,  in  Fort 
Lauderdale,  Florida.  At  the  meeting,  the 
Parties  considered  79  different  animal 
proposals  and  42  different  plant 
proposals  to  amend  the  Appendices. 
These  were  described  in  the  Federal 
Register  on  November  4,  1994,  for 
proposals  submitted  by  the  United 
States  (59  FR  55235),  and  on  November 
8. 1994.  for  proposals  by  other  Parties 
(59  FR  55617).  All  proposed 
amendments  were  discussed  and 
decided  on  by  Committee  I  during  the 
Conference,  with  each  accredited 
attending  Party  having  one  vote. 


Amendments  were  adopted  by  a  two- 
thirds  majority  of  the  Parties  present 
and  voting  or  by  consensus.  Action  by 
Committee  I  was  accepted  by  the 
Plenary  Session  unless  one-third  of  the 
Parties  voting  expressed  the  desire  to 
reopen  discussion  on  any  species 
proposal.  Debate  was  reopened  only  on 
the  proposal  by  India  to  list  Pterocarpus 
santalinus,  a  tree  known  commonly  as 
redsanders,  on  Appendix  II.  The 
proposal  had  been  one  vote  short  of  the 
required  two-thirds  majority  for 
acceptance  by  Committee  I.  The  Parties 
reversed  that  decision  in  Plenary 
Session. 

The  Parties  also  accepted  a  report  by 
the  Nomenclature  Committee,  a  draft  of 
which  was  described  briefly  in  59  FR 
55617.  The  adoption  of  the 
recommendations  of  this  report  vyill 
result  in  some  changes  in  the  scientific 
names  and/or  listing  sequences  of 
animals  and  possibly  plants  listed  in 
Appendices  I.  II,  and  III.  These  chanees 
result  primarily  from  a  completed 
review  of  taxa  listed  in  Appendix  I  prior 
to  adoption  of  the  Berne  Criteria  in 
1977,  or  from  the  adoption  of  new 
taxonomic  references  for  certain  animal 
or  plant  taxa.  Although  many  of  these 
changes  are  taxonomically  significant, 
their  impact  on  implementation  and 
enforcement  of  CITES  will  be  minimal 
A  copy  of  the  report  of  the 
Nomenclature  Committee  is  available 
from  the  Office  of  Scientific  Authority 
(see  Addresses).  The  Fish  and  Wildlife 
Service  (Service)  will  effect  these 
taxonomic  changes  in  the  Final  Rule 
incorporating  the  amendments  to 
Appendices  I  and  II  as  decided  at  COP 
9,  and  modified  as  necessary  as  a  result 
of  public  comment  on  the  present 
notice,  into  §23.23  of  title  50  of  the 
Code  of  Federal  Regulations. 

Results  of  actions  by  the  Conference 
of  Parties  on  the  proposed  amendments 
are  given  in  the  table  below: 


Species 


MAMMALS 


jubatus  (GolderKapped 
lucifer  (Panay  giant  fruit 


Euphrai  tus  spp.  (Armadillos) 


Order  PholiqDta 

Manis 

Manis 
Order  Rodeiltia 

Chinchilla  spp.  (Chinchillas) 


sbp.  (Pangolins)  

/( mminckii  (Cape  pangolin) 


Proposed  amendment 


Transfer  from  II  to  I 
Transfer  from  II  to  I 


Add  to  II 


Add  to  II 

Transfer  from  I  to  II 


Remove  from  I  (domesticated  speci- 
mens in  South  America). 


Propor>ent 


Philippines 
Philippines 

Chile  


Switzerland 
Switzerland 

Chile  


Final  decision  of  the  parties 


Approved. 

Approved  with  the  annotation  "possibly 
extinct." 

Rejected. 

Approved. 
Approved. 

Approved. 


Species 


Order  Cetacea: 

Balaenoptera  acutorostreta  (Minke 
whale). 
Order  Carnivora; 

Feiis      bengalensis      bengalensis 
(Leopard  cat). 

Hyaena  brunnea  (Brown  hyena)  .... 

Conepatus       spp.       (Hog-nosed 
skunks). 

Ailurus  fulgens  (Red  panda) 

Order  Proboscidea: 

Loxodonta   africana   (African   ele- 
phant). 

Loxodonta   africana   (African   ele- 
phant). 
Order  Perissodactyla: 

Ceratotherium  simun  simun  (White 
rhinoceros). 


Order  Artiodacfyla: 

Megamuntiacus        vuquatighensis 

(Giant  muntjac). 
Pseudoryx       nghetinhensis       (Vu 

Quang  Ox). 
Saiga  ta/anca  (Saiga  antelope)  

Saiga   tatarica    mongoHca   (Saiga 

Antelope). 
Ovis  wgne/(Urial  sheep) 

Vicugna  vicugna  (Vicuna)  

Vicugna  vicugna  (Vicuna)  


Hippopotamus   amphibms   (Hippo- 
potamus). 

BIRDS 
Order  Aptefygiformes: 

Apteryx  spp.  (Kiwis)  

Order  Tinamiformes: 

Rhynchotus  rufescens  macuHcoIlis 

(Red-winged  tinamou). 
Rhynchotus   rufescens  pallesccns 

(Southern  red-winged  tinamou). 
Rhynchotus    wfescens    ivfescens 
(Western  red-winged  tinamou). 
Order  Anseriformes: 

Anas  aucklandica  (currently  listed 
as  Anas  aucklandica 

aucklandica. 
Anas  chlorotis  (currently  listed  as 

Anas  aucklandica  chlorotis). 
Anas  nesiotis  (currently  listed  as 
Anas  aucklaridica  nesiotis. 
Order  Gailiformes; 

Xenoperdix  (Udzungwa  forest  par- 
tridge). 
Order  Gnjiformes: 

Balearica  pavonina  (Black-crowned 
crane). 
Order  Psittaciformes: 

Cacatua  goffini  (Goffin's  cockatoo) 
Eos  histrio  (Red  and  blue  lory)  


Proposed  amendment 


Transfer  from  I  to  II  (Northeast  Atlantic 
and  the  North  Atlantic  central  stocks) 

Transfer  from  I  to  II  (except  Chinese 
population,  which  is  already  on  II) 

Transfer  from  I  to  II  

Add  to  II  

Transfer  from  II  to  I  

Transfer  from  I  to  li  (South  Africa's 

population). 
Transfer  from  I  (o  II   (Sudan's  fxjpu- 

lation). 

Transfer  from  I   to  II   (South  Africa's 
population). 


Add  to  I  

Add  to  I  

Add  to  II  

Add  to  I  .' 

Interpret  listing  on  Appendix  I  of  Ovis 
vignei  to  include  only  O.  v  vigr.ei. 
and  add  other  sutjspecies  of  Ovis 
vignei  Xo  Appendix  II. 

Transfer  from  I  to  II  (remaining  Peru- 
vian Appendix  I  populations). 

AmerKJ  annotation  for  Appendix  II  pop- 
ulations to  allow  the  trade  in  wool 
sheared  from  live  vicurias. 

Add  to  II  

Add  to  I 

Remove  from  II 

Remove  from  II 

Remove  from  II 

Transfer  from  II  to  I  

Transfer  from  II  to  I 

Retain  in  I  

Add  to  I  \ 

Transfer  from  II  to  I  

Transfer  from  I  to  II  

Transfer  from  II  to  I  


Proponent 


Norway  

SwitzerlanS 

Switzerland 
Chile  

Nettie  riands 

South  Afrtca 

Sudan  

South  Africa 


Vietnam 

Denmark 

Unrted  States 

United  States 
United  States 

Peru 

Chile  


Belgium.  Benin, 
and  France. 


New  Zealand 

Uruguay 

Uruguay 

Uruguay 

New  Zealand 

New  Zealand 
New  Zealand 

Denmark 

Netherlands  .. 

lndof>esia 

Indonesia 


Final  decision  of  the  parties 


Rejected. 

Approved  except  for  populations  o< 
India,  Bangladesh,  and  Thailand, 
which  remain  on  Appendix  I. 

Approved. 

Withdrawn. 

Approved. 

Withdrawn. 

Withdrawn. 


Approved  as  amended  to  incorporate 
new  wording  "for  the  sale  of  live  ani- 
mals to  appropriate  and  acceptable 
destinations,  and  hunting  trophies 
only."  The  down-listing  will  be  re- 
viewe<1  af  COPiO. 

Approved. 

Approved. 

Approved  as  amended  to  include  the 
entire  species.  Saiga  tatarica  m  Ap- 
pendix II 

Rejected. 

Withdrawn  (referred  to  the  Ammals 
and  Nomer^clature  Committees  for 
further  study). 

Approved.  Approval  includes  authority 
to  trade  in  wool  from  sheared,  live 
vicunas  and  authority  to  sell  3249 
kilograms  of  stockpiled  wool. 

Approved. 


Approved. 

Rejected. 
Approved. 
Approved. 
Approved. 


Approved  within  the  ApperxJix  I  listing 
Of  the  species.  Anas  aucklandica 

Approved  within  ttie  Appendix  I  listing 
of  the  species.  Ar\as  aucklarxju^a. 

Approved  wittitn  the  Appendix  I  feting 
of  the  species.  Anas  aucklandica. 

Withdrawn. 


Withdrawn. 


Withdrawn. 
Approved. 


JMI 


76 


(New 
parakeet. 


■a\nphus  malherbi  (Orange- 
parakeet). 

novaezelandiae 
Zealand  or  Red-crowned 


Cyanon 
fronte< 
Cyanora  vphus 


gray  I 


erithacus  princeps  (Afri- 
parrot). 

erithacus    (Sao    Tome/ 
Princite  populations  of  African 
^  arrot). 


Psittacu! 

can 
Psittacu  I 


gray 
Order  Cuculi  ormes: 

Musophi  igidae  spp.  (Turacos) 


Order  Apodi  armes 
Collocai  a 
swiftU  ts 


Order  Passqriformes 
Agelaiu. 


blackl  lird) 


Order  Crocqdylia: 
lelai 
cal 


Melano  suchus        niger        (Black 


iim<  n) 


Croco(^lus   niloticus   (Nile   croco- 
dile). 


Crocod^lus   niloticus   (Nile   croco- 
dile) 


furtl 


turti;) 
Terra/  >ene 
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Species 


Proposed  amendment 


Transfer  from  II  to  I 
Transfer  from  I  to  II 

Transfer  from  I  to  II 


Proponent 


spp.        (Edible-nest 


flavus     (Saffron-cowled 

)■ 
REPTILES 


Retain  in  I  in  lieu  of  Psittacus  erithacus 
princeps. 


Add  to  II 


Add  to  II 


New  Zealand 
New  Zealand 


United  Kingdom 
United  Kingdom 


Netherlands 


Add  to  I 


Italy 


fus   niloticus   (Nile   croco- 


Crococ  /li 
dile). 


CrocO(^lus    niloticus    (Nile    croccv- 
dile) 


Crocoi  'ylus     porosus     (Saltwater 


croc  xJile). 


Croco  lylus     porosus     (Saltwater 

croc  idile). 
Croco  lylus     porosus     (Saltwater 

croc  sdile). 

Order  Tesi  jdinata: 

Lissef  lys  punctata  Indian  flap-shell 


Transfer  from  I  to  II  (Ecuador's  popu- 
lation pursuant  to  Conf.  3.15  on 
ranching. 

Change  basis  of  maintenance  of  Mala- 
gasy population  on  H  from  Conf. 
7.14  to  Conf.  3.15. 


Change  basis  of  maintenance  of  South 
Africa's  population  on  II  from  Conf. 
7.14  to  Conf.  315. 

Transfer  from  II  to  I  (Madagascar  and 
Somalia  populations). 

Maintain  in  II  with  significant  increase 
in  export  quota  pursuant  to  Conf. 
7.14. 


Change  basis  of  maintenance  of  Indo- 
nesian population  on  II  from  Conf. 
7.14  to  Conf.  315. 


Transfer  from  II  to  I  (Indonesian  popu- 
lation). 

Change  basis  of  maintenance  of  Aus- 
tralian population  on  II  from  Conf. 
3.15  to  Conf.  1.2. 


Uruguay 


Ecuador 


Madagascar 


South  Africa 


Switzerland 


Tanzania 


Lissei\)ys  punctata  Indian  flap-shell 

'  spp.  (Box  turtles)  

Testubo  kleinmanni  (Egyptian  tor- 
tois  i). 
Order  Rhy  nchocephalia: 

SphetKJdon    spp.     (Tuataras)    or 
Splenodon   quntheri   (Brother's 
Island  tuatara). 
Order  Sai  ria: 

Phyn  aturus  flagellifer  (Racerunner 
liza  rd). 


Indonesia 


Add  to  II 

Remove  from  I 

Add  to  II  (retain  T.  coahuila  in  I) 
Transfer  from  II  to  I  


Switzerland 
Australia  .... 


Switzerland 
Switzerland 


Add  to! 


Add  to  II 


New  Zealand 


Chile 


Final  decision  of  the  parties 


Netherlands.  Unit- 
ed States. 
Egypt 


Withdrawn.  Review  of  status  referred 

to  the  Animals  Committee. 
Withdrawn. 


Approved. 
Withdrawn. 


Approved  as  amended  from 
Musophagidae  spp.  to  all  Tauraco 
spp. 

Withdrawn.  (A  resolution  to  sponsor  a 
workshop  on  sustainable  use  of  edi- 
ble-nest swiftlets  was  approved). 


Approved. 


Approved  with  zero  export  quota  for  2 
years  and  review  by  the  lUCN  Croc- 
odile Specialist  Group  after  2  years. 

Approved.  Under  Conf.  7.14,  with  ex- 
port quotas  of  ranched  animals  set 
at  4,500  in  1995,  and  5,000  in  1996 
and  1997.  An  additional  export  quota 
of  200  nuisance  animals  per  year 
was  also  approved. 

Approved. 

Approved  for  Somalia  population.  Pro- 
posal for  Madagascar  population 
withdrawn. 

Approved  as  amended  to  allow  harvest 
quotas  of  1,000  per  year  for  1995 
and  1996,  plus  an  additional  100  per 
year  for  sport  trophies  from  1995- 
1997.  Quota  for  1997  to  be  deter- 
mined by  the  Secretariat  in  consulta- 
tion with  the  lUCN  Crocodile  Spe- 
cialist Group. 

Approved.  Approval  tased  on  Indo- 
nesia's self-imposed  zero  export 
quota  until  their  ranching  programs 
are  inspected  and  approved  by  the 
lUCN  Crocodile  Specialist  Group 
and  the  Secretariat. 

Withdrawn. 

Approved. 


Approved. 
Approved. 
Approved. 
Approved. 

Approved,  as  Sphenodon  spp. 
Rejected. 
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Species 


Pristidactylus  alvaro  

Pristidactylus  torquatus  

Pristidactylus  Valerias  

Pristidactylus  volcanensis 

Callopisles  pallum 

Vamus  bengaJensis  (Indian  mon- 
itor). 

Varanus  flavescens  (Yellow  mon- 
itor). 

AMPHIBIANS 
Order  Anura: 

Bufo  perlglenes  (Monte  Verde  or 
Golden  toad). 

Mantella     aurantiaca     (Malagasy 
golden  frog). 

FISH 

Order  Osteoglossiformes: 

Scleropages      formosus      (Asian 

bonytongue). 
Scleropages      formosus      (Asian 

twnytongue). 

MOLLUSCS 

Charonia  tritonis  ^Giani  triton) 

Placostylus  spp.  (New  Zealand  flax 

snails). 
PoweWphanta  spp.  (New  Zealand 

land  snails). 

INSECTS 

Colophon  spp.  (Cape  stag  beetles) 
ARACHNIDS 

Brachypelma  spp.   (Red-knee   ta- 
rantulas). 
Pandinus  imperator  (Emperor  scor- 
pion). 
Pandinus  gambiensis  (scorpion)  .... 

Pandinus  dictator  (scorpion)  

PLANTS 
Family  Apocynaceae: 

Pachypodlum  ambongense 


Proposed  amendment 


Add  to  II  

Add  to  II 

Add  to  II  

Add  to  II  

Add  to  II  

Transfer  from  I  to  II  (Bangladesh  popu- 
lation). 

Transfer  from  I  to  II  (Bangladesh  popu- 
lation. 


Add  to  I 


Add  to  I  (Netherlands,  Add  to  II  (Ger- 
many). 


Transfer  from  II  to  I  (Indonesian  popu- 
lation). 

Transfer  from  II  to  I  (Indonesian  popu- 
lation). 


Add  to  II  

Add  to  II  (New  Zealand  population) 

Add  to  II  (New  Zealand  population) 


Add  to  I  . 

Add  to  II 

Add  to  H 

Add  to  II 
Add  to  II 


P  txevicaule 


P.  namaquanum 

Family  Araceae: 

Alocasia  sanderiana 

Family  Balanophoraceae: 

Dactylanlhus  taylorii 

Family  Bertjeridaceae: 

Berberis  aristata  de  Candolle 
Family  Cactaceae: 

Astrophytum  asterias  


Leuchtenbergia  principis 
Mammillaria  plumosa  


Transfer  from  II  to  I 
Transfer  from  I  to  II 
Transfer  from  I  to  II 

Remove  from  II 

Add  to  I  

Add  to  II  

Transfer  from  I  to  II 
Transfer  from  I  to  II 
Transfer  from  I  to  II 


Family  Ebenaceae; 

Diospyros  mun 

Family  Euphorbiaceae: 

Euphorbia  cremersii 


Euphorbia  primulifolia 


Family  Gentianaceae: 

Gentiana  kurroo  

Family  Leguminosae  (Fabaceae); 

Dalbergia  melanoxylon 

Pterocarpus  santalinus 


Add  to  II  

Transfer  from  II  to  I 
Transfer  from  I  to  II 


Add  to  II 

Add  to  II 
Add  to  II 


Proponent 


Chile  

Chile  

Chile  

Chile  

Chile  

Bangladesh 

Bangladesh 


Netherlands 


Netherlands  and 
Germany. 


Indonesia  ... 
Switzerlarxj 


Austalia  

New  Zealarxl 

New  Zealand 


Netherlands 


United  States 
Ghana  


Ghana 
Ghana 


Madagascar  & 
Switzerland. 

Madagascar  & 
Switzerland. 

Switzerland 


Switzerlarxl  ... 
New  Zealand 
India  


Mexico  &  Switzer- 
land. 

Mexico  &  Switzer- 
land. 

Mexico  &  Switzer- 
land. 

Germany  


Madagascar  & 
Switzerland. 

Madagascar  & 
Switzerland. 

India  


Germany:  Kenya  .. 
India  


Final  decision  of  the  parties 


Withdrawn. 
Withdrawn. 
Withdnftan. 
Withdrawn. 
Withdrawn. 
Withdrawn 

W.lhdrawn. 


Approved. 

Approved  (inclusion  in  Appendix  II). 

Approved. 
Withdrawn. 


Withdrawn. 
Withdrawn. 

Withdrawn. 


Withdrawn. 

Approved. 

Approved. 

Approved. 
Approved. 

Approved. 

Approved.  No  adult  wild  plants  to  be 

exported  before  COPiO  (in  1997). 
Approved. 

Approved. 

Rejected. 

Rejected. 

Withdrawn. 

Approved. 

Approved. 

Withdrawn. 

Approved.  ^ 

Approved. 

Withdrawn. 

Both  proposals  withdrawn. 

Approved,  with  amendment  to  exclude 
finished  musical  instruments,  formu- 
lations and  chemical  derivatives. 


78 


JMI 


Family  Lilii  ceae: 
Aloe  c  tbitlora 

Aloe  i/fredi/ 

Aloe  Aakeri 

Aloe  t  ellatula 

Aloe  (ja/ca/rop/Ji/a 

Aloe 


rug  tsquamosa 
sch  stophila). 


aui  intiaca). 


Aloe 

Aloe 

Alee 

Aloe 

au 

Aloe 

Aloe 

Aloe 

Aloe 

Aloe 

Aloe 

Aloe 

Aloe 


'31 


Family  O 


-01 'I 
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Species 


compressa       (inc. 
and 


var. 

var. 


( ^Iphinensis 

I  lescoingsii 

gil's 

haworthioides     (inc.     vai 

itiaca) 

telenae 

aeta  (inc.  var.  maniensis)  

^aralleliofoha 

yarvula  

auhii 

iuzannae  

^e-a  (syn.  A.  barbadensis)  .... 

versicolor 


Proposed  amerKlmenI 


Cola  ficum  luteum 

Family  M  iliaceae: 

Enta,  )drophgragma  spp 

Kha>  a  spp 

Swie'enia  macrophylla  in  the 
ne  jtropics.  incl.  natural  hybrids 
wi1 1  S.  humilis.  and  sic  with  S. 
m<  hagoni. 


chidaceae: 
Cattleya  skinneri . 


Cyp^pediam  cordigerum  .. 

ipedium  elegans  

jm  himalaicum .. 

p^pedium  tibeticum 

Deni  trobium  cruer:tum 

iea  cunninghamii  

Lycc  ste  skinneri  var.  alba 


Family  P  jlygonaceae: 

Rhe  im  australe 

Family  R  snunculaceae; 

AcOi  )itum  deinorrhizum  .. 

Aco  litum  ferox  

Ace  Mtum  heterophyllum . 

i^op'is  teela 

Family  F  osaceae: 

Prui  lus  africana 

Family  S  crophulartaceae: 

Pici  vhiza  kurrooa 


Transfer  from  II  to!  . 

Transfer  from  II  to  I  . 

Transfer  from  II  to  I  . 

Transfer  from  II  to  I  . 

Transfer  from  II  to  I  . 

Transfer  from  II  to  I  . 

Transfer  from  II  to  I  . 
Transfer  from  11  to  I 
Transfer  from  11  to  I 
Tiansfer  from  II  to  I 
Transfer  from  II  to  I 
Transfer  from  II  to  I 
Transfer  from  II  to  I 
Transfer  from  II  to  I 
Transfer  from  II  to  I 
Transfer  from  II  to  I 

Rerrtove  from  II 

Transfer  from  II  to  I 
Add  to  II  


Add  to  II 
Add  to  II 
Add  to  II 


Proponent 


Madagascar  & 

Switzerland. 
Madagascar  & 

Swit2enand. 
Madagascar  & 

Switzerland. 
Madagascar  & 

Switzerland. 
Madagascar  & 

Switzerland. 
Madagascar  & 

Switzerland. 

Madagascar  & 

Switzerland. 
Madagascar  & 

Switzerland, 
f/adagascar  & 

Switzerland. 
Madagascar  & 

Switzerland. 
Madagascar  & 

Switzerland. 
Madagascar  & 

Switzerland. 
Madagascar  & 

Switzerland. 
Madagascar  & 

Switzerland. 
Madagascar  & 

Switzerland. 
Madagascar  & 

Switzerland. 
Switzerland 


Final  decision  of  the  parties 


Madagascar  & 
Switzerland. 

India  


Trar^sfer  from  I  to  II  

Transfer  from  II  to  I  

Transfer  from  M  to  I  

Transfer  from  II  to  I  

Transfer  from  II  to  I  

Transfer  from  II  to  I  

Transfer  from  I  to  II  ». 

Transfer  from  I  to  II  

Add  to  II 

Add  to  II 

Add  to  II 

Add  to  II 

Add  to  II 

Add  to  II 

Add  to  II  


Germany  .... 
Germany  .... 

Netherlands 


Approved 
Approved. 
Approved 
Approved 
Approved 
Approved, 

Approved 
Approved 
Approved 
Approved 
Approved 
Approved 
Approved 
Approved 
Afjproved 
Approved 


Approved,   with   problen«  referred  to 

Plants  Committee. 
Approved. 

/ 
Withdrawn. 

Withdrawn. 

Withdrawn. 

Rejected,  as  amended  at  C0P9  lo 
read  "including  natural  hytjrids  with 
S.  humilis,  and  excluding  all  pans 
and  derivatives  except  logs,  sawn 
wood,  veneer  sheets  and  plywood 
sheets." 


Switzerland  &  Mex- 
ico. 

India  

India  

India  

India  

Thailand  

Switzerland 

Switzerland  &  Mex 
ico. 

India  

India 

India  

India  

India  

Kenya  

India  


Approved. 

Rejected. 

Rejected. 

Rejected. 

Rejected. 

Approved. 

Approved. 

Approved. 


Withdrawn. 

Withdrawn. 
Withdrawn. 
Withdrawn. 
Withdrawn. 

Approved, 

Withdrawn. 


Species 


Family  Taxaceae: 

Taxus  wallichiana  (=    T.   baccata 
ssp.  wallichiana). 


Family  Theaceae: 

Camellia  chrysantha 

Family  Thymelaeaceae: 

Aquilaria    malaccensis    (syn.    A. 
agallocha). 
Family  Valerianaceae: 

Nardostachys  grandiflora  

Parts  and  Derivatives  Proposal  


Proposed  amendment 


Add  to  II 

Remove  from  II 

Add  to  II  

Add  to  II 

With  respect  to  Appendix  II  plant  re- 
place the  standard  exclusions. 

"tissue  cultures  and  flasked  seedlings 
cultures"  with  "seedling  or  tissue 
cultures,  obtained  in  vitro,  in  solid  or 
liquid  media,  transported  in  contain- 
ers". 


Proponent 


India  

Switzerland 
India  

India  

Germany  ... 


Consequences  of  Amendments  to 
Appendices  I  and  II 

All  proposals  in  the  preceding  table 
that  were  approved  by  the  Conference  of 
the  Parties  will  enter  into  effect  90  days 
after  the  meeting  (February  16,  1995) 
under  terms  of  CITES.  Article  XV  of 
CITES  enables  any  Party  to  exempt  itself 
from  implementing  CITES  for  any 
particular  species,  if  it  enters  a 
reservation  with  respect  to  that  species. 
A  Party  desiring  to  enter  a  reservation 
must  do  so  during  the  90-day  period 
immediately  following  the  close  of  the 
meeting  at  which  the  Parties  voted  to 
include  the  species  in  Appendi.x  I  or  II. 
If  the  Unit^  States  should  decide  to 
enter  any  reservation,  this  action  must 
be  transmitted  to  the  Depositary 
Government  (Switzerland)  by  February 
16.  1995. 

The  Service  now  repeats  its 
opportunity  (see  November  8.  1994. 
Federal  Register  Notice)  for  public 
GofTiment/recommendations  concerning 
reservations  to  be  taken  by  the  United 
States  on  any  amendments  to  the 
Appendices  adopted  by  the  Parties  at 
COP9.  Recommendations  or  comments 
regarding  reservations  must  be  received 
by  January  17,  1995.  so  that  the 
Secretariat  can  be  informed  by  February' 
16.  1995.  The  Service  proposes  not  to 
recommend  any  reser\'ations.  It  will 
consider  doing  so  only  if  evidence  is 
presented  to  show  that  implementation 
of  an  amendment  would  be  contrary  to 
the  interests  or  law  of  the  United  States. 
If  the  United  States  should  enter  any 
reservations,  they  will  be  announced, 
along  with  a  request  for  public 
comment,  in  a  Federal  Register  notice 
as  soon  as  possible  after  the  decisions 
are  made.  Any  reservations  announced 
would  be  tentative,  pending  full 
consideration  of  public  comments. 


Reservations,  if  entered,  may  do  little 
to  relieve  importers  in  the  United  States 
from  the  need  for  foreign  export 
permits,  because  the  Lacey  Act 
Amendments  of  1981  (16  U.S.C.  3371  et 
seq.)  make  it  a  Federal  offense  to  import 
into  the  United  Stales  any  animals 
taken,  possessed,  transported,  or  sold  in 
violation  of  foreign  conservation  laws.  If 
a  foreign  country  has  enacted  CITES  as 
part  of  its  positive  law,  and  that  countn,' 
has  not  taken  a  reservation  with  regard 
to  the  animal  or  plant,  or  its  parts  or 
derivatives,  the  United  States  (even  if  it 
had  taken  a  reservation  on  a  species) 
would  continue  to  require  CITES 
documents  as  a  condition  of  import. 
Any  reservation  by  the  United  States 
would  provide  exporters  in  this  country 
with  little  relief  from  the  need  for  U.S. 
export  documents.  Importing  countries 
that  are  party  to  CITES  would  generally 
require  CITES-equivalent 
documentation  from  the  United  States, 
even  if  it  enters  a  reservation,  because 
the  Parties  have  agreed  to  allow  trade 
with  non-Parties  (including  reserving 
Parties)  only  if  they  issue  documents 
containing  all  the  information  required 
in  CITES  permits  or  certificates.  In 
addition,  if  a  reservation  is  taken  on  a 
species  listed  in  Appendix  I,  the  species 
should  still  be  treated  by  the  reserving 
Party  as  in  Appendix  II  according  to 
Resolution  Conf.  4.25,  thpreby  still 
requiring  CITES  documents  for  export. 
The  United  States  has  never  entered  a 
reservation  to  a  CITES  listing.  It  is  the 
policy  of  the  United  States  that 
commercial  trade  in  Appendix  I  species 
for  which  a  country  has  entered  a 
reservation  undermines  the 
effectiveness  of  CITES. 

Note:  The  Department  has  determined  that 
amendments  to  CITES  Appendices,  which 
resuh  from  actions  of  the  Parties  to  the 
Convention,  do  not  require  the  preparation  of 


Final  decision  of  the  parties 


Approved  with  amendment  to  exclude 
finished  pharmaceutical  products 
(i.e.,  end-point  medicines  such  as 
taxol). 

Withdrawn. 

Approved, 


Withdrawn. 
Approved. 


Environmental  Assessments  as  defined  under 
authority  of  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321-4347).  This  rule 
was  not  subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order  12866. 
The  Regulators'  Flexibility  .^ct  (5  U.S.C.  601) 
does  not  apply  to  this  listing  process.  The 
proposed  adjustments  to  the  list  in  50  CFR 
§  23.23  are  solely  informational  to  provide 
the  public  vf  ilh  accurate  data  on  the  species 
covered  by  CITES.  The  listing  changes 
adopted  by  the  Parties  will  talce  effect  oji 
Februan,- 16. 1995.  under  the  terms  of  CITES. 
This  proposed  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Nfanagement  and  Budget  under  44  U.S.C.  ■ 
3501  ef  seq. 

The  Service  finds  that  good  cause 
exists  to  terminate  the  public  comment 
period  on  January-  17,  1995,  in  order  to 
provide  the  necessary  time  to  review 
and.  if  appropriate,  act  on  anv 
comments  requesting  the  entering  of 
reservations.  Any  such  resen  ations 
must  be  submitted  to  the  CITES 
Secretariat  by  February  16,  1995. 

List  of  Subjects  in  50  CFR  Part  23 

Endangered  and  threatened  species. 
Exports,  Fish.  Imports.  Marine 
mammals.  Plants  (agriculture).  Treaties. 

This  document  is  issued  under 
authority  of  the  Endangered  Species  Act 
of  1973  (16  U.S.C.  1 53 1  ef  seq.  and  87 
Stat.  884,  as  amended).  It  was  prepared 
by  Drs.  Charles  W.  Dane.  Marshall  A. 
Howe,  and  Bruce  MacBrydc,  Office  of 
Scientific  Authoritv. 

Proposed  Regulation  Promulgation 

The  Service  proposes  to  amend  the 
list  of  species  contained  in  §23.2.f  of 
title  50  of  the  Code  of  Federal 
Regulations  by  incorporating  all  chiuiges 
in  CITES  Appendices  I  and  II  that  were 
approved  by  the  Conference  of  the 
Parties,  as  set  forth  in  the  .supporfinj; 
statement  of  the  present  notice  and 
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modified  4s  necessary  to  conform  to 
recommeridations  contained  in  the 
approved  leport  of  the  Nomenclature 
Committer . 

Dated:  D«  cember  16. 1994. 
George  T.  F  rampton,  |r.. 
Assistant  Si  cretary  for  Fish  and  Wildlife  and 
Parks. 
IFR  Doc.  *i-32271  Filed  12-30-94:  8:45  am] 

BILLING  C00(    431I)-S5-P 


DEPARTf  ENT  OF  COMMERCE 
Internatio  lal  Trade  Administration 


19CFR 

[Docket  Nc . 
RIN:0625-*A45 


Pirts  363,  355,  and  356 
941264-4364] 


AGENCY: 

Admini 
Commercfe 

ACnOH:  Ad 
rulemaking 
comment ; 


Antidumding  Duties;  CountervaHIng 
Duties;  Aiticle  1904  of  the  Nortti 
American^  Free  Trade  Agreement 


I  itemational  Trade 
stjation.  Department  of 


vance  notice  of  proposed 
and  request  for  public 


summary;  The  Department  of  Commerce 
("the  Department")  intends  to  initiate  a 
rulemakil  ig  proceeding  to  conform  the 
Departme  nt's  existing  antidumping 
duty,  countervailing  duty,  and  NAFTA 
Article  1<  04  regulations  to  the  Uruguay 
Round  A|  ;reements  Act.  which 
implemented  the  results  of  the  Uruguay 
Round  m  iltilateral  trade  negotiations. 
In  additic  n  to  conforming  changes,  the 
Departm*  nt  will  be  considering  other 
changes  I  o  the  procedural  and 
substanti  ire  provisions  of  the 
antidum  ling  and  countervailing  duty 
regulatio  is.  The  overall  objectives  of 
this  rulei  naking  proceeding  will  be  to: 
(1)  transhte  the  principles  of  the 
impleme  iting  legislation  into  specific 
and  prec  iclable  rules,  thereby 
facilitating  the  administration  of  these 
laws  and  providing  greater 
predictability  for  private  parties  affected 
by  these  laws;  (2)  simplify  and 
stream lii  le  the  Department's 
adminisi  ration  of  antidumping  and 
countervailing  duty  proceedings;  (3) 
codif>'  e:  isting  administrative  practice, 
to  the  e\  ient  such  codification  is 
appropriate  and  is  consistent  with  the 
first  and  second  objectives;  and  (4) 
resolve  J  ny  inconsistencies  in  the 
Departm  ent's  administrative  practice. 
DATES:  1  he  Department  will  consider 
written  ( ;omments  if  received  not  later 
than  Felruary  3. 1995.  The  Department 
will  alst  consider  written  responses  to 


JMI 


written  comments  if  received  not  later 
than  Februar>'  24. 1995. 
ADDRESSES:  Address  written  comments 
to  Susan  G.  Essorman.  Assistant 
Secretary  for  Import  Administration. 
Central  Records  Unit.  Room  B-099.  U.S. 
Department  of  Commerce.  Pennsylvania 
Avenue  and  14th  Street.  N.W.. 
Washington.  DC  20230.  Comments 
should  be  addressed:  Attention: 
Advance  Notice  of  Proposed 
Rulemaking/Uruguay  Round 
Agreements  Act.  Each  person 
submitting  a  comment  should  include 
his  or  her  name  and  address,  and  give 
reasons  for  any  recommendation. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  D.  Hunter,  (202)  482-4412.  or 
David  Mason  Jr.,  (202)  482-^969. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  7.  1994,  President 
Clinton  signed  the  Uruguay  Round 
Agreements  Act.  Pub.L.  103-465  ("the 
URAA").  into  law.  The  URAA 
implements  the  results  of  the  Uruguay 
Round  multilateral  trade  negotiations. 
Among  the  agreements  negotiated  as 
part  of  the  Uruguay  Round  are  the 
Agreement  on  Implementation  of  Article 
VI  of  the  General  Agreement  on  Tariffs 
and  Trade  1994  ("the  Antidumping 
Agreement")  and  the  Agreement  on 
Subsidies  and  Countervailing  Measures 
("the  Subsidies  Agreement").  The 
URAA,  among  other  things,  conforms 
the  U.S.  antidumping  and 
countervaihng  duty  laws  to  the 
requirements  of  the  Antidtmiping 
Agreement  and  the  Subsidies 
Agreement. 

The  Department  is  initiating  a 
rulemaking  proceeding  to  conform  the 
Department's  existing  regulations  on 
antidumping  duties,  countervailing 
duties,  and  Article  1904  of  the  North 
American  Free  Trade  Agreement  to  the 
provisions  of  the  URAA.  Although  the 
Department  expects  that  in  many 
instances  amendments  to  existing 
regulations  will  be  of  a  conforming 
nature  only,  in  the  Statement  of 
Administrative  Action  accompanying 
H.R.  5110  (H.R.  Doc.  No.  316,  Vol.  1. 
103d  Cong.,  2d  Scss.  (1994)).  the 
Administration  committed  the 
Department  to  flesh  out  through 
regulation  certain  provisions  of  the  bill. 

In  addition  to  regulations 
implementing  the  URAA,  the 
Department  intends  to  use  this 
opportunity  to  proceed  further  with 
certain  rulemaking  proceedings  on 
which  work  was  suspended  pending  the 
completion  of  the  Uruguay  Round. 
These  proceedings  are  listed  below.  In 
the  5>emiannual  Unified  Agenda  of 


Federal  Regulations,  published  on  April 
25, 1994  (59  FR  20136),  the  iDepartment 
indicated  that  these  rulemaking 
proceedings  had  been  withdrawn,  but 
that  it  intended  to  address  the  subje«;t 
matter  covered  by  these  rulemaking 
proceedings  as  part  of  a  new, 
consolidated  rulemaking  proceeding 
which,  among  other  things,  would 
conform  the  antidumping  and 
countervailing  duty  regulations  to 
anticipated  legislation  implementing  ihi- 
Uruguay  Round.  The  withdrawn 
rulemaking  proceedings  were: 

•  Antidumping  Duties  IRI.^:  0625- 
AA29]:  On  February  1.  1989  (54  FR 
5092),  the  Department  pubUshcd  an 
Advance  Notice  of  Proposed 
Rulemaking  concerning  regulations  that 
would  have  codified  existing 
administrative  practice  with  respect  to 
the  identification  and  measurement  of 
dumping. 

•  Countervailing  Duties  [RIN:  0625- 
AA31]:  On  May  31.  1989  (54  FR  23366). 
the  DeparUnent  published  a  Notice  of 
Proposed  Rulemaking  that  wourd  have 
codified  existing  administrative  practice 
with  respect  to  the  identification  and 
measurement  of  subsidies. 

•  Antidumping  and  Countenailing 
Duties:  Significant  Ministerial  Errors 
[RIN:  0625-AA35]:  On  January  10, 1992 
(57  FR  1131).  the  Department  published 
a  Notice  of  Proposed  Rulemaking  setting 
forth  the  circumstances  in  which  the 
Department  would  correct  significant 
ministerial  errors  made  in  preliminary 
antidumping  and  countervailing  duty 
determinations. 

•  Antidumping  Duties;  Methodologies 
for  Assessment  Instructions  (RIN:  0625- 
AA36]:  On  December  5.  1991  (56  FR 
6396),  the  Department  pubHshed  an 
Advance  Notice  of  Proposed 
Rulemaking  regarding  regulations  which 
would  have  changed  and/or  codified 
existing  administrative  practice  to 
simplify  and  streamline  the  collection  of 
estimated  antidumping  duties  and  the 
assessment  of  antidumping  duties. 

•  Antidumping  Duties;  Calculation  of 
Weighted  Average  Dumping  Margin 
[RIS:  0625-AA39}:  The  Department  had 
considered  initiating  a  rulemaking 
proceeding  which  would  have 
addressed  a  problem  in  the 
Department's  calculation  of  weighted- 
average  dumping  margins  caused  by  thr 
Department's  treatment  of  adjustments 
for  indirect  taxes.  See  59  FR  20156-57 

•  Antidumping  Duties:  Period  of 
Investigation  [RIN:  0625-AA41}:  The 
Department  had  considered  initiating  a 
rulemaking  proceeding  to  amend  the 
Department's  antidumping  regulations 
with  respect  to  the  period  covered  by  an 
antidumping  investigation.  See  59  FR 
20157. 


•  Procedures  for  Imposing  Sanctions 
for  Prov'ding  False  Certifications  in  an 
''\iitidurnping  or  Caunffrvaihng  Duty 
Vmce-'dings  [KIN:  Oa25-AA42l:Thc 
Df'p.irtment  had  roiisid«rod  initiating  a 
raUiirnkipc  procondiitR  that  would  have 
i->!.iMishod  standar.-ls  for  finding 
nt?rtificntions  to  he  fa!s«>.  th»?  sancticrfis 
th  il  ( ()u!d  bf:  imposed,  and  the 
jTocrduivis  for  ItnposinE;  «;.inctions  See 
5'tFR  20-157-58. 

A'^  p  ir«  of  it.s  cousolidtilpd  rulemakiny 
p.'o..ocTiJug,  Llic;  Dtipcirlirmut  intend,^  to 
rp  icw  li-.e.  subject  matter  of  the 
withdrawn  rulemaking  prt>ceeding.s  in 
light  of  the  UKA.^  and  othKr 
devrioprnHnts  in  th»-  juitidiimping  and 
CO  liKervaiiing  duty  laws  One  of  tKf 
purj'oses  clthis  revirw  will  be  to 
determine  whether  Xhv  problems 
ider.tifinci  in  the  ahuvf*  ndemaking 
pr  'crrdinfis  remain,  and.  if  .so.  whetht-r 
thf*y  siiould  be  addressed  l)y 
reg'ilitions. 

'I  lie  overall  objectives  uf  this 
cons'!lidated  rultrnakint;  proceeding 
will  !jp  tii;  fl)  trauslatt?  the  principles  of 
the  I'.R-AA  into  spocifir.  and  predictable 
rules,  tlioreby  fai:ilit:Hing  the 
admin  istra'ion  nf  th»»se  laws  and 
provuii:;g  qieattr  vn  dictability  for 
private  p.artie.'.  affected  by  these  laws; 
(2)  sirnpiify  and  stn  amline,  to  the 
extent  j>crmiltt:d  by  law.  the 
Department's  adTTiinistration  of 
antidiunping  ^md  coimtervailing  duty 
procpedings;  (3)  codify  existing 
adraini.strative  practice,  to  the  extent 
such  codification  is  appropriate  and  is 
consistent  v.ilh  thf;  first  and  second 
objectives;  and  (4)  rf^solve  any 
inconsistencies  in  the  Department's 
administrative  pnictice. 

Timetable 

The  Dep.irtmi'nt  intends  to  issue  a 
comprehensive  set  of  profKjsed 
regulations  by  June  30.  1995.  These 
compiehensivc  regulatidtas  will  address 
the  ob;'»ctives  described  above,  and  an 
opportunity  for  public  comment  will  be 
provided  The  fVpartment  intends  to 
issue  a  comprehensive  set  of  final 
regulations  bv  January  1, 1996.  These 
final  regulatifHis  will  replace  the 
interimfinai  regulations  described  in 
the  foUc'wing  uaragraph. 

The  URAA  t>ec»ine  effective  January 
1. 1995.  and  applies  to  investigations 
initiated  as  a  result  of  petitions  filed  on 
or  after  thai  date,  and  administrative 
reviews  requested  on  or  after  that  date. 
To  facilitate  th?  administration  of  the 
new  law.  the  Department  intends  to 
issue  intertn.  final  regulations  that  will 
amend  the  existing  regulations  where 
they  are  clearly  at  odds  with  the  URAA. 
and  where  rf  gulations  are  essential  to 
administration  of  the  new  law.  These 


mti  rim-final  regidat ions  will  Ite 
elTet  tiveupoii  publication  and  will 
govern  the  Department's  handling  of 
antidumping  and  counter\'niling  duty 
prr-cefxlings  pending  the  pronuilg^tion 
cit  f:nal  rules  described  al>ove  Tbc 
Miteii.'n-fina!  regulations  will  make 
plain  that  where  the  URAA.  as 
■  lUipUfied  by  the  Statemeni  of 
.Administrative  Action,  is  in  C(»un«;t 
with,  the  e.xisting  regidaticns.  i!ie  new 
statute  will  pre\ail. 

Request  for  Comments 

The  uinclusior.  of  the  lirugii.iv  Roiuiu 
.lUfi  the  enactment  of  implcinenitn^ 
legislation  offer  an  appropriate  time  tor 
the  Department  and  the  public  to 
reex.iUiine  the  DoparLment's  existing 
rtntfduniping  and  countervailing  dui; 
rcgukitious.  "Ihe  objectives  d'j.s,;fibed 
jbovc-  eow-^ompass  all  aspects  nt  thi; 
Depart!netit's  administration  ol  the 
antidufuping  md  couriter\'aili:iq  dutv 

Hii'.vever.  it  should  be  emph;.-.t/ed 
th-tt  the  Department  has  not  re:u:hf»d  "i\ 
coii'liisians  rcnceming  an>  of  these 
subjetts.  Instead,  before  issuing 
proposed  regulations,  the  Depp.rtmen* 
u'ishes  to  receive  public  comments  on 
.ill  aspects  of  the  Departme-nfs 
administration  of  the  antidumping  .md 
countervailing  duty  laws.  The 
Department  believes  that  such  pnblii  - 
cjiMment  will  improve  its 
nndeistanding  of  the  issues  and 
problems  fhat  need  to  be  addressed. 
1  tierefore.  interested  persons  are  invited 
to  niidress  any  issue  of  law.  poli(  v,  or 
protvdure.  and  to  suggest  appropriate 
amendments  to  the  antidumping  du^y. 
countervailing  duty,  and  NAFTA 
regulations  for  consideration  by  the 
Department 

Format  and  .Number  of  Copies 

PaiiO'-  should  submit  comments  in 
the  following  ff>rmat:  (1)  number  each 
comment  in  Kcrordance  vdth  the 
numbf-r  designated  for  that  issue  as 
indicated  in  the  list  of  issues  set  forth 
below,  (21  bcpin  each  commem  on  a 
separate  l*>ge:  (3)  concisely  sstate  the 
issue  i'dentifiei  and  discussed  in  the 
comment:  and  (4)  prtrvide  a  brief 
summary  of  the  comment  (a  maximum 
of  3  sentences)  and  label  this  section 
"summarv  of  the  comment." 

To  simpJifv  the  processing  and 
distribution  of  these  comments,  parties 
are  encouragtnl  to  submit  documents  in 
electronic  form  accompanied  by  an 
original  and  on«  paper  copy.  All 
documents  filed  in  electronic  form  must 
be  on  DOS  formatted  3.5"  diskettes,  and 
must  be  prepared  in  either  WordPerfect 
format  or  a  format  that  the  WordPerfect 
program  can  convert  and  import  into 


WordPerfect.  Each  co:.'m'>nT  submitted 
should  be  on  a  s-^pardlo  file  on  the 
diskette  and  laboled  by  the  number 
designated  for  ihjt  issuo  based  upon  the 
list  of  issues  outlined  below 

Comments  received  on  diskette  by  the 
due  date  will  be  made  avadahle  to  the 
public  en  Internet  In  addition,  the 
Department  v\i!i  make  comments 
available  to  the  public  on  3.5"  diskettes 
at  cost,  and  p^por  copies  available  for 
reading  and  photocopying  in  Room  B- 
099  of  the  Centia!  Records  Unit. 
Questions  concerning  file  formatting, 
document  conversion,  Into.Tiet  address, 
or  other  filing  requirr^ments  should  be 
addressed  to  Andrew  l.ee  Seller, 
Director  of  Central  RfK;nrds,  (202)  482- 
1248. 

Qassification  o<  Issues  for  Commenl 

Counten'ailing  Duty  Issues 

1.  Grants,  loans,  equity,  loan 
guarantees,  and  debt  forgiveness 
(including  benchaidrks  and  discount 
rates): 

2.  Tax  progranis  (not  including 
rebates  of  indirect  ta.xes  on  export, 
which  is  included  in  category  number 
five  below); 

3.  Government  provision/ 
procurement  (inc'.uuing  adequate 
remuneration); 

4.  Indirect  sub^idie^.  privatization, 
and  upstream  subsidies: 

5.  Export  subsidies  {e.g..  subsidies 
included  in  the  Illustrative  List); 

6.  Import  substifjtion  subsidies, 
worker  benefits,  and  subsidies  on 
agricultural  products; 

7.  Specificity  and  infrastructure; 

8.  Green  light  subsidies  and  subsidies 
enforcement; 

9.  Allocation; 

10.  CVD  methodology  i.ssues  other 
than  those  outlined  above 

Antidumping  Isslips 

11.  Comparison  Methodology: 

a.  Viablility.  thi.'-d-country  sales, 
intermediate  country  sairs.  and  lolling; 

b.  Constructed  export  price 
deductions*and  valuj-added 
deductions; 

c.  Normal  value  adjusLments; 

d.  Level  of  trade  matchiiig.  level  of 
trade  adjustments,  and  constructed 
export  price  offset; 

12.  Start-up; 

13.  Profit  and  selling  general  and 
administrative  expenses  m  constructed 
value; 

14.  Sales  below  cost  of  production 
and  constructed  value  generally; 

15.  Currency  conversion; 

16.  Price  averaging; 

17.  Anticircumvention; 

18.  Affiliated  parties  (address 
separately  for  AD  and  CVD); 
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19.  AD  n^thodology  issues  other  than 
those  outlined  above; 

Procedural  Issues 

Initiaiion  of  petitions; 


20 

21.  Evid^ce 

22.  Facts 

23.  De  S{tnimis 
AD  and  CV  3); 

24.  Reviqws 
reviews  (if 
specify): 

25.  Five- 

26.  Repe 

27.  Regi 

28.  Critical 

29.  Simp  ificat 

30.  Basil  ess 
and  adminjstrati 

31.  Mini 

32.  Proc^ural 
outhned 

33.  Othei 


caa 
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available; 

IS  (address  separately  for 

,  other  than  five-year 
ipecific  to  AD  or  CVD.  please 

^ear  reviews  and  revocation; 
1  of  Section  303; 
1  industries; 
circumstances; 
ion; 
proprietary  information 
ve  protective  orders; 
i  terial  errors; 

issues  other  than  those 
)ve; 
issues. 


List  of  Sub  ects  in  19  CFR  Parts  353, 
355,  and  3!  6 

Business 
Imports 

Dated: 
Barbara  R 


and  industry.  Foreign  trade, 
practices. 

mb€r27,  1994. 
^tafTord, 
ssiifant  Secretary  for  Import 


Ti  ade 


Dei:e 


32332  Filed  12-30-94;  8:45  am] 

JS10-OS-P 


DEPARTMENT  OF  THE  TREASURY 

internal  R(!venue  Service 

26  CFR  Part  53 

(EE-56-94] 

RIN1545-Ar03 

Excise  Tai  On  Self-Dealing  By  Private 
Foundations. 

agency:  Iijternal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 


summary: 

proposed 
regulation^ 
private 
amendment 
the  self 


foi  inda 


-de  al 


a  private 

officer's 

disqualifi 


1 

or  prov 

of  covering 

in  their  c 

private 

Addi 

the  priv 


.at ; 


JMI 


This  document  contains 
mendments  to  the 
that  define  self-dealing  by 

ations.  The  proposed 
s  modify  the  application  of 
ing  rules  to  the  provision  by 
d)undation  of  director's  and 
li  jbility  insurance  to 
d  persons.  These 
amendmehts  provide  that 
ndemnifi  ;ation  by  a  private  foundation 
isipn  of  insurance  for  purposes 
the  liabihties  of  the  person 
a  pacity  as  a  manager  of  the 
fo  mdation  is  not  self-dealing. 
tion4lly.  the  amounts  expended  by 
foundation  are  not  included 


in  the  compensation  of  the  disqualified 
person  for  purposes  of  determining 
reasonable  compensation  of  the 
disqualified  person. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
April  3.  1995. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:T:R  (EE-5&-94),  room 
5228,  Internal  Revenue  Service.  POB 
7604.  Ben  Franklin  Station.  Washington, 
DC  20044.  In  the  alternative, 
submissions  may  be  hand  delivered 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:DOM:CORP:T:R  (EE-56-94), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue,  NW, 
Washington  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terri  Harris  or  Paul  Accettura  at  202- 
622-6070  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  4941(a)  imposes  a  tax  on  each 
act  of  self-dealing  between  a 
disqualified  person  and  a  private 
foundation.  Section  4941(d)(1)(E) 
defines  self-dealing  as  any  direct  or 
indirect  transfer  to,  or  use  by  or  for  the 
benefit  of,  a  disqualified  person  of  the 
income  or  assets  of  a  private  foundation. 
Section  53.4941(d)-2(f){l)  currently 
provides  that  provision  of  insurance  for 
the  payment  of  chapter  42  taxes  by  a 
private  foundation  for  a  foundation 
manager  is  self-dealing  unless  the 
premium  amounts  are  included  in  the 
compensation  of  the  foundation 
manager.  Direct  indemnification  for  the 
payment  of  chapter  42  taxes  to  the 
foundation  manager  from  the  private 
foundation  is  self-dealing  whether  or 
not  the  amounts  are  included  in  the 
manager's  compensation. 

Section  53.4941  (d)-2(0(3)  currently 
provides  that  the  indemnification  of 
certain  expenses  by  a  private  foundation 
for  a  foundation  manager's  defense  in  a 
judicial  or  administrative  proceeding 
involving  chapter  42  taxes  is  not  self- 
dealing.  Such  expenses  must  have  been 
reasonably  incurred  by  the  manager  in 
connection  with  such  proceeding.  Also, 
the  manager  must  be  successful  in  such 
defense,  or  such  proceeding  must  be 
terminated  by  settlement,  and  the 
manager  must  not  have  acted  willfully 
and  without  reasonable  cause  with 
respect  to  the  act  or  failure  to  act  which 
led  to  the  liability  for  tax  under  chapter 

42. 

Revenue  Ruling  82-223,  1982-2  C.B. 
301,  discussed  the  application  of  the 
self-dealing  rules  to  the  provision  of 
insurance  by  a  private  foundation  for 
the  indemnification  of  a  foundation 
manager's  defense  in  actions  involving 


state  laws  relating  to  the 
mismanagement  of  funds  of  charitable 
organizations.  Rev.  Rul.  82-223  implied 
that  the  private  foundation's  provision 
of  insurance  is  includible  in  the 
foundation  manager's  taxable  income. 
This  position  created  a  situation  in 
which  private  foundation  managers  who 
were  "employees"  of  the  private 
foundation  could  exclude  the  insurance 
premiums  from  their  income  under  the 
section  132(d)  fringe  benefit  exclusion; 
however,  this  raised  the  possibility  that 
unpaid  "volunteer"  managers  would 
have  to  include  the  premiums  in  their 
income  and,  since  they  had  no  profit 
motive  with  which  to  support  a  working 
condition  fringe  benefit  exclusion, 
could  not  exclude  the  income. 

This  situation  has  recently  been 
corrected  by  the  publication  of 
amendments  to  regulations  under 
section  132.  Section  1.132-5(r)  currently 
provides  that  bona  fide  volunteers  for 
exempt  organizations  are  deemed  to 
have  a  profit  motive  for  purposes  of 
excluding  a  working  condition  fringe 
benefit. 

Although  these  benefits  are  excluded 
from  compensation  under  section 
132(d),  the  problem  of  including  the 
income  excluded  under  section  132  in 
the  compensation  paid  to  the 
foundation  manager  still  remains  for 
purposes  of  determining  whether  a 
foundation  managers's  compensation  is 
reasonable.  These  amendments  to 
§  53.4941(d)-2(f)  are  intended  to  clarify 
the  IRS's  position  that,  generally,  the 
payment  of  indemnification  and 
insurance  by  a  private  foundation  for  a 
foimdation  manager  in  situations  arising 
from  the  performance  of  services  on 
behalf  of  the  private  foundation  are  not 
self-dealing  and  are  not  considered 
when  determining  reasonable 
compensation  of  the  foundation 
manager. 

Explanation  of  Provisions 

The  proposed  regulations  provide  that 
it  generally  will  not  be  self-dealing,  or 
treated  as  the  payment  of  compensation, 
if  a  private  foundation  indemnifies  or 
provides  insurance  to  a  foundation 
manager  in  any  civil  judicial  or  civil 
administrative  proceeding  arising  out  of 
the  manager's  performance  of  ser\'ices 
on  behalf  of  the  foundation. 

An  indemnification  or  purchase  of 
insurance  would  be  an  act  of  self- 
dealing  if  the  expenses  relating  to  such 
defense  are  not  reasonably  incurred  by 
the  manager  in  connection  with  such 
proceeding.  Additionally,  the  manager 
must  not  have  acted  willfully  and 
without  reasonable  cause  with  respect 
to  the  act  or  failure  to  act  which  led  to 
such  proceeding  or  to  such  liability. 


Also,  if  the  indemnificalioa  or 
insurance  is  to  pay  chapter  42  tax.  it 
will  be  an  act  of  self-dealing  unless  the 
ainounts  are  treated  as  compensation. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  EO  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  and  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and,  therefore,  a  Regulator^- 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(f)  of  the 
Interna]  Revenue  Code,  a  copy  of  these 
proposed  regulations  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  its  impact  on  small 
business. 

Comments  and  Requests  for  a  Pablic 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  anv 
WTitten  comments  that  are  submitted 
timely  (preferably  a  signed  original  and 
eight  (8)  copies)  to  the  IRS.  All 
comments  will  be  available  for  public 
in.spection  and  copying.  A  public 
hearing  may  be  scheduled  if  requested 
in  vmting  by  any  person  that  timely 
submits  written  comments.  If  a  putjlic 
hearing  is  scheduled,  notice  of  the  date, 
time,  and  place  for  the  hearing  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

Tlie  principal  author  of  these; 
proposed  regulations  is  Terri  Harris. 
Office  of  the  Assistant  Chief  Counsel 
(Employee  Benefits  and  Exempt 
Organizations),  IRS.  However,  personnel 
from  other  offices  of  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subiects  in  26  CFR  Part  S3 

Excise  taxes.  Foundations. 
Investments.  Lobbying,  Reporting  and 
recordkeeping  requirements 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  2b  CIR  part  53  is 
proposed  to  be  amended  as  follows: 

PART  53— FOUNDATION  AND  SIMILAR 
EXCISE  TAXES 

Paragraph  1.  The  .uithority  lor  pari  r^.i 
'  ontinups  Xo  road  as  folltjws: 

\uthorit>-:  :0  I'.S  C  780.n. 


Par.  2.  Section  53.4941(d)-2  is 
amended  as  follows: 

1.  Paragraphs  (f)(1)  and  (3)  are 
revised. 

2.  Paragraph  (0(4)  is  redesignated  as 
paragraph  (0(5). 

3.  New  paragraph  (0(4)  is  added. 
The  additions  and  revisions  read  as 

follows: 

§  53.4941  (d)-2    Specific  acts  of  self- 
dealing. 

*  •         «         »         • 

(0  Transfer  or  use  of  the  income  or 
assets  of  a  private  foundation — (1)  In 
general.  The  transfer  to.  or  use  by  cm-  for 
the  benefit  of.  a  disqualified  person  of 
the  income  or  assets  of  a  private 
foundation  shall  constitute  an  act  of 
self-dealing.  For  purposes  of  the 
preceding  sentence,  the  payment  bv  a 
private  foundation  of  any  tax  imposed 
on  a  foundation  manager  by  chapter  42 
shall  be  treated  as  a  transfer  of  the 
income  or  assets  of  a  private  foimdation 
for  the  benefit  of  a  disqualified  person 
unless  such  pa\'ment  is  treated  as  part 
of  the  compensation  to  such  manager 
Similarly,  the  payn>ent  by  a  private 
foundation  of  the  premiums  for  an 
insurance  policy  providing  liability 
insurance  to  a  foundation  manager  for 
chapter  42  taxes  shall  be  an  act  of  self- 
dealing  under  this  paragraph  unless 
such  premiums  are  treated  as  part  of  the 
compensation  paid  to  such  manager. 

•  •        •        •        • 

(3)  Indemnification  of  foundation 
managers  against  liability  for  defense  in 
civil  proceedings.  Except  as  provided  in 
§53.4941(d)-3(c).  section  4941(d)(1) 
shall  not  apply  to  the  indemnification 
by  a  private  foundation  of  a  foundation 
manager,  with  respect  to  the  manager's 
defense  in  any  civil  judicial  or  civil 
administrative  proceeding  arising  out  of 
the  manager's  performance  of  ser\ic:cs 
on  behalf  of  the  foundation,  against  all 
expenses  (other  than  taxes,  penahios,  or 
expenses  of  correction)  including 
attorneys'  fees,  if — 

(i)  Such  expenses  are  reasonablv 
incurred  by  the  manager  in  connec  tion 
with  such  proceeding:  and 

(ii)  The  manager  has  not  acted 
willfully  and  without  rcasojiable  cause 
with  respect  to  the  ac:t  or  failure  to  act 
which  led  to  such  procet>ding  or  to 
liability  fur  ta\  under  chapter  42. 
Similarly,  except  as  pro\ided  in 
§53.4941(d]-3(r),  section  4941(d)(1) 
shall  not  apply  to  premiums  for 
insurance  to  reimburse  a  founddtion  for 
iu^  indemnification  payment  allowed 
pursuant  to  this  paragraph  (n(3)(ii). 
Nt;ither  shall  such  indemnification  or 
pdvment  of  insurance  be  treated  as  part 
of  the  compensation  paid  to  such 
manager.  Thus,  a  private  foundation 


shall  not  be  engaged  in  an  act  of  self- 
dealing  if  the  foundation  purchases  a 
single  insurance  policy  to  provide  its 
managers  both  the  noncompensator}- 
and  the  compensatory  coverage 
discussed  in  this  paragraph  (0.  provided 
that  the  total  insurance  premium  is 
allocated  to  include,  in  each  manager's 
compensation,  that  manager's  portion  of 
the  premium  attributable  to  the 
compensatory  coverage,  which  is  the 
coverage  for  the  amount  of  penalty,  tax. 
expense  of  correction,  judgment  or 
expense,  that  is  owed  by  the  manager. 
(4)  Indemnification.  For  purposes  of 
this  paragraph  (0.  the  term 
indemnification  shall  include  not  only 
reimbursement  by  the  foimdation  for 
losses  and  expenses  that  the  foundation 
manager  has  already  incurred  but  also 
direct  pa\-ment  by  the  foundation  of 
such  expenses  as  the  expenses  arise. 
•        •        •        •        • 

Margaret  Miiner  Richardson, 

Commissioner  of  Internal  Revenue. 

[FR  Doc.  94-31666  Filed  12-3(V-94;  8:45  ami 
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26  CFR  Part  301 
[GL-^X)38-93] 
RIN  154S-AS61 

Seals  of  Office 

agency:  Internal  Revenue  Service  (IRSJ, 
Treasury. 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  This  document  contains  a 
proposed  regulatory  amendment 
relating  to  the  authority  contained 
within  section  7514  of  the  Internal 
Revenue  Code  to  prescribe  or  modify 
seals  of  office  for  the  district  direc:tars. 
servicx  center  directors,  and  compliance 
renter  directors  (directors)  and  odier 
officers  or  employees  of  the  Treasury 
Depa.tment  to  whom  any  of  the 
functions  of  the  Secretary  of  the 
Treasur\-  are  or  may  be  delegated.  The 
proposed  regulations  provide  an 
additional  or  ahemative  uniform  seal  to 
various  Internal  Revenue  offices 
throughout  the  countr>'.  This 
amendment  is  intended  to  elimmate  the 
need  to  pubUsh  facsimiles  of  seals  in  the 
Federal  Register  as  new  internal 
revenue  offices  arc  established  or 
rrli)(  ated  or  as  replacement  of  existing 
seals  becomes  necessary. 
DATES:  Written  comments  and  requests 
for  d  public  hearing  must  be  received  b\ 
Mart  ii  6.  199.T. 

ADDRESSES:  Se:ul  submissions  to: 
rc::DC).M:COKF:T:R  (CL-0038-  9.i).  room 
=^228.  Internal  Revenue  Service.  P  OB 


84 


7604,  Ben 
DC  20044. 
submiss 
between 
to:  CC:DON|l 
Courier's 
Service.  1 
Washing! 
FOfl  FURTHER 
Robert  A. 
a  toll-free 


1  ranklin  Station,  Washington, 
n  the  alternative, 
may  be  hand  delivered 
hours  of  8  a.m.  and  5  p.m. 
:CORP:T:R  (GL-0038-93). 
ik.  Internal  Revenue 
1  Constitution  Avenue,  NW, 
DC. 

INFORMATION  CONTACT: 
^^alker.  (202)  622-4208  (not 


siors 
.th3 


Ees 

111 

toi 


call). 


SUPPLEMENTARY  INFORMATION: 


Admii  istration 


Cidel 


7514 


tv 


111 


ca  ted. 


Background 

This 
regulation! 
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under  the 
7805  (68A 
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docjument  contains  proposed 
that  amend  the  Procedure 

Regulations  (26  CFR 
section  7514  of  the  Internal 
__  (Code)  and  is  issued 
i  luthority  contained  in  section 
Stat.  917;  26  U.S.C.  7805). 
was  enacted  by  section  91 
ical  Amendments  Act  of 
L.  85-866,  72  Stat.  1667)  and 
section  1906(b)(13)(A),  (M) 
Reform  Act  of  1976  (Pub.  L. 
Stat.  1834, 1835).  The  IRS 
streamline  the  process  by 
documents  to  be  presented  as 
court  could  be 

Authentication  is  a 

which  documents  under  seal 
adiiiitted  in  court  as  evidence  of 
transaction,  or  occurrence  it 
without  laying  an  evidentiary 
I  that  often  may  have 
c  ostly  expert  witnesses  and 
time.  Prior  to  passage  of 
,  documents  needing  a  seal 
nation  were  mailed  to  the 
venue  headquarters  in 
n,  DC,  in  a  cumbersome 

was  not  only  time 
.  but  also  subjected  important 
d  )cuments  to  the  possibility  of 
t  or  misplaced.  The  statute 
hat  courts  could  take  judicial 
fficial  seals,  facsimiles  of 
been  duly  published  in  the 
gister.  This  last  requirement 
jecome  a  cumbersome 


7514 
authentication 
R; 


of  Provisions 

301.7514-1  currently 
or  several  different  seals  of 
arious  offices  of  internal 
uoughout  the  country.  The 
amendment  to  the  regulations 


would  permit  these  Internal  Revenue 
offices  to  keep  the  official  seal  currently 
in  use,  but  would  provide  for  a  uniform 
Internal  Revenue  Service  seal  for  use 
when  replacement  of  the  current  seal 
becomes  necessary,  or  for  other  reasons 
such  as  the  establishment  of  a  new 
office  or  the  relocation  of  an  office  to  a 
new  geographic  area.  By  providing  a 
uniform  seal,  it  would  no  longer  be 
necessary  to  amend  the  Treasury 
regulations  to  name  the  specific  office 
each  time  an  office  is  established  or 
relocated  or  an  existing  office  needs  a 
new  seal.  The  uniform  seal  could  be 
used  by  all  internal  revenue  offices 
throughout  the  country. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  FlexibiUty 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Request  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
timely  (preferably  a  signed  original  and 
eight  copies)  to  the  IRS.  All  comments 
will  be  available  for  public  inspection 
and  copying.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  by  a 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Robert  A.  Walker  of  the 
General  Litigation  Division,  Office  of 


Chief  Counsel,  Internal  Revenue 
Service.  However,  other  personnel  from 
the  IRS  and  the  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes,  Income  taxes. 
Penalties.  Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
proposed  to  be  amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  '  *  * 

Par.  2.  Section  301.7514-1  is 
amended  as  follows: 

a.  Paragraphs  (a)(2)  through  (7)  are 
redesignated  (a)(3)  through  (8). 

b.  New  paragraph  (a)(2)  is  added. 
The  addition  reads  as  follows: 

§  301 .751 4-1    Seals  of  office. 

(a)  *  •  * 

(2)  Establishment  of  unifonv  seal.  In 
addition  to  the  seals  of  office  prescribed 
for  those  offices  set  forth  in  paragraphs 
(a)(3)  through  (a)(8)  of  this  section,  a 
uniform  seal  for  use  by  any  office  of 
internal  revenue  is  established.  This 
uniform  seal  may  be  used  by  any  office 
of  internal  revenue  set  forth  in 
paragraphs  (a)(3  through  (8)  of  this 
section,  as  well  as  by  any  other  office  of 
the  internal  revenue  designated  to  use  a 
seal  by  the  Commissioner.  The  uniform 
seal  is  described  and  illustrated  below 
as  follows:  A  circle  within  which  shall 
appear  that  part  of  the  seal  of  the 
Treasury  Department  represented  by  the 
shield  with  a  dark  background.  Exterior 
to  this  circle  and  within  a  circumscribed 
circle  forming  the  exterior  of  the  seal 
shall  appear  words  describing  the 
specific  office  of  internal  revenue 
authorized  to  use  the  seal  under  this 
§301.7514-1.  This  paragraph  (a)(2)  is 
effective  on  date  of  publication  of  Final 
Regulations  in  the  Federal  Register. 


BiLLING  CODE  4S30-01-C 

Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revenue. 

|FR  Doc.  94-31984  Filed  12-30-95;  8:45  am! 
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DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 

34  CFR  Parts  200,  201,  203,  and  212 

Title  i — Helping  Disadvantaged 
Children  Meet  High  Standards 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  meetings  to  conduct  a 
negotiated  rulemaking  process. 

SUMMARY:  The  Assistant  Secretary  for 
Elementary  and  Secondary  Education 
(.Assistant  Secretary)  of  the  U.S. 
Department  of  Education  (Department) 
will  convene  a  negotiating  group — 
including  Federal,  State,  and  local 
education  administrators,  parents, 
teachers,  and  members  of  local  boards  of 
education — to  participate  in  a 
negotiated  rulemaking  process  prior  to 
publishing  proposed  regulations  to 
implement  the  programs  under  Title  I 
(formerly  Chapter  1  of  Title  I),  of  the 
Elementary'  and  Secondary  Education 
Act  of  1965.  as  recently  amended. 
Programs  under  Title  I  are  designed  to 
help  disadvantaged  children  meet  high 
academic  standards  and  include 
programs  operated  by  local  educational 


agencies  in  high-poverty  schools  (Part 
A).  Even  Start  family  literacy  programs 
(Part  B),  programs  for  migratory 
children  (Part  C).  and  prevention  and 
inter\'ention  programs  for  children  and 
youth  who  are  neglected,  deUnquent,  or 
at  risk  of  dropping  out  (Part  D).  The 
group  will  review  draft  proposed 
regulations  developed  on  selected  issues 
involving  a  minimum  of  two  key 
provisions  of  the  statute — "school wide 
programs"  and  "standards  and 
assessment." 

DATES:  The  meetings  of  the  negotiating 
group  are  scheduled  for  January  11-13 
and  Januarj'  18-19,  1995. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Sheraton  City  Centre,  1143  New 
Hampshire  Avenue,  NW.,  Washington, 
D.C.  20047.  Other  meetings  may  be 
recommended  and  called  by  the 
Department,  if  necessary.  The  meetings 
are  open  to  the  public  for  individuals 
who  wish  to  observe  the  process. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mar>-  Jean  LeTendre,  Director, 
Compensatory  Education  Programs. 
Office  of  Elementary  and  Secondary 
Education,  U.S.  Department  of 
Education.  600  Independence  Avenue 
S.W..  Portals  Building,  room  4400. 
Washington,  D.C.  20202-6132. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 


SUPPLEMENTARY  INFORMATION: 
Background 

On  October  20,  1994,  the  President 
signed  into  law  Pub.  L.  103-382.  the 
Improving  America's  Schools  Act  of 
1994  (lASA).  amending  the  Elementary 
and  Secondary  Education  Act  of  1965 
(ESEA).  The  lASA  reauthorizes — for  a 
five-year  period — programs  currently 
under  Chapter  1  of  Title  I  of  the  ESEA 

Section  1601  of  Title  I  of  the  ESEA 
requires  that,  before  publishing  any 
proposed  regulations  to  implement 
programs  under  Title  I,  the  Assistant 
Secretary  establish  a  negotiated 
rulemaking  process  on  issues  involving 
a  minimum  of  two  key  provisions  in  the 
statute — "schoolwide  programs"  and 
"standards  and  assessment."  The 
regulator)'  negotiation  process  is  to  be 
conducted  in  a  timely  manner  to  ensure 
that  final  regulations  are  issued  by  the 
Secretary-  of  Education  not  later  t.han 
July  1,  1995.  In  accordance  with  section 
1601(b)(4)(B)  of  the  ESEA,  the  process  is 
not  subject  to  the  Federal  Advisor\- 
Committee  Act,  but  will  otherwise 
follow  the  provisions  of  the  Negotiated 
Rulemaking  Act  of  1990  (5  U.S.C.  561  et 
seq.]. 

On  October  28.  1994,  the  Assistant 
Secretar\'  published  a  notice  in  the 
FederalRegister  (59  FR  54372) 
requesting  advice  and  recommendations 
on  regulatory  issues  under  Title  I  of  the 
ESEA.  The  Assistant  Secretarj-  has 
selected  individuals  to  participate  in  the 
negotiated  rulemaking  sessions  from 
among  the  individuals  and  groups- 
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Association  of  School 


Payzant.  Assistant  Secretary 
and  Secondary 
Education,  U.S.  Department  of 
Educati  on 


Mary  Jeaii  LeTendre,  Director, 
Compensatory  Education  Programs, 
of  Education 


to  this  notice,  an 
individual  or  representative 
group  requests 
in  the  negotiated 
^  process,  the  negotiating 
determine  whether  that 
should  be  added  to  the 
negotiating  group  will  make 
ion  based  on  factors  such  as 
he  individual  or 
1  ative — (1)  Would  be 
Uy  affected  by  the  rule;  (2)  Is 
adequately  represented  by 
;  and  (3)  Meets  the 

of  section  1601  of  the 


can  serve  to  inform  parents,  schools, 
school  districts.  States,  and  other 
affected  parties  of  the  flexibility  that 
exists  under  the  statute,  including 
multiple  approaches  that  may  be 
available  in  carrying  out  the  statute's 
requirements. 

Topics  Selected  for  Negotiation 

The  following  topics  related  to  the 
Title  I  program  in  local  educational 
agencies  have  been  selected  for  the 
negotiated  rulemaking  process. 

(1)  Schoolwide  programs. 

(2)  Standards  and  assessment. 
Discussions  at  the  negotiated 

rulemaking  meetings  may  cover  other 
subjects  as  necessary  or  as  raised  by 
participants. 

Facilitator 

The  Department  has  retained  the 
services  of  a  professional  mediator  who 
will  serve  as  a  neutral  convenor  and 
facilitator  for  the  negotiations.  The 
facilitator  will  not  be  involved  with  the 
substantive  development  of  the 
regulations.  The  facilitator's  role  is  to — 
(1)  Chair  negotiating  sessions;  (2)  Help 
the  negotiating  process  nm  smoothly; 
and  (3)  Help  participants  define  issues 
and  reach  consensus. 

The  facilitator  will  keep  a  record  of 
the  negotiated  rulemaking  meetings. 
The  record  will  be  placed  in  the 
Department's  rulemaking  docket  for  this 
regulatory  action. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.010,  EducationaHy  Deprived 
Children  in  Local  Educational  Agencies; 
84.011,  Migrant  Education  Basic  State 
Formula  Grant  Program;  84.013.  Chapter  1 
Program  for  Neglected  or  Delinquent 
Children;  84.213.  Even  Start  PnJgram) 

Dated:  December  22. 1994. 
Thomas  W.  Payzant, 
Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
|FR  Doc.  94-32048  Filed  12-30-94;  8:45  ami 
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its  regulations  on  protection  of  historic 
properties,  with  60  days  provided  for 
public  comment.  In  response  to 
numerous  requests  for  extension  of  time 
to  comment  beyond  the  December  2, 
1994  deadline,  the  Council  extended  the 
comment  period  for  an  additional  30 
days.  The  current  January  3, 1995 
deadline  remains  in  effect  and  will  not 
be  extended  further.  However,  in 
recognition  of  the  concerns  expressed 
by  some  commenters  for  additional  time 
to  do  detailed  analyses,  the  Council  will 
accept  supplemental  submissions  from 
any  commenters  who  wish  to  amplify  or 
amend  their  initial  comments. 
Accordingly,  the  Council  will  keep  the 
record  open  through  February  2,  1995 
for  the  purpose  of  receiving  these 
submissions.  Any  materials  received  on 
or  before  that  date  will  be  fully 
considered  as  part  of  the  public 
comment  record  as  the  Council  moves 
forward  with  its  consideration  of 
regulatory  revisions. 
DATES:  The  date  on  or  before  which 
comments  must  be  received  remains 
January  3,  1995.  The  Council  will  keep 
the  record  open  through  February  2, 
1995  for  consideration  of  materials 
supplementing  comments  received  on 
or  before  January  3,  1995. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Executive  Director, 
Advisory  Council  on  Historic 
Preservation,  1100  Pennsylvania 
Avenue  NVV.,  Suite  809,  Washington, 
DC  20004.  Fax  202-606-8647  or  8672. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Woronowicz.  Information 
Assistant,  Advisory  Council  on  Historic 
Preservation.  1100  Pennsylvania 
Avenue,  NW.,  Suite  809,  Washington, 
DC  20004,  (202)  606-8503. 
Robert  D.  Bush, 
Execu  tive  Director. 
[FR  Doc.  94-32313  Filed  12-30-94;  8:45  ami 
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ADVISORY  COUNCIL  ON  KiSTORtC 
PRESERVATION 

36  CFR  Part  800 

Protection  of  Historic  Properties 

agency:  Advisory  Coimcil  on  Historic 

Preservation. 

action:  Acceptance  of  supplemental 

comments  on  proposed  revision  of 

current  regulations. 

SUMMARY:  The  Advisory  Council  on 
Historic  Preservation  (Council)  issued  a 
notice  of  proposed  rulemaking,  59  FR 
50396.  October  3, 1994,  on  changes  to 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  96-1-6799b;  FRL-5131-1] 

Approval  and  Pronfiulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Mojave 
Desert  Air  Quality  Management  District 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  act  on 
revisions  to  the  CaHfomia  State 
Implementation  Plan  (SIP)  which 


concern  two  negative  declarations  from 
the  Mojave  Desert  Air  Quality 
Management  District  for  two  volatile 
organic  compound  (VOC)  source 
categories:  Natural  Gas  and  Gasoline 
Processing  Equipment  and  Chemical 
Processing  and  Manufacturing.  The 
intended  effect  of  proposing  to  include 
these  negative  declarations  in  the  SIP  is 
to  meet  the  requirements  of  the  Clean 
Air  Act,  as  amended  in  1990  (CAA  or 
the  Act).  In  the  Final  Rules  Section  of 
this  Federal  Register,  the  EPA  is  acting 
on  the  state's  SIP  revision  as  a  direct 
final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
rationale  for  this  action  is  set  forth  in 
the  direct  final  rule.  If  no  adverse 
comments  are  received  in  response  to 
this  proposed  rule,  no  further  activity  is 
contemplated  in  relation  to  this  rule.  If 
EPA  receives  adverse  comments,  the 
direct  final  rule  will  be  withdrawn  and 
all  public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  February 
2,1995. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Daniel  A. 
Meer,  Rulemaking  Section  (A-5-3).  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  negative  declarations  are 
available  for  public  inspection  at  EPA's 
Region  9  office  and  at  the  following 
locations  during  normal  business  hours. 
Rulemaking  Section  (A-5-3),  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 
Air  Docket  (6102),  U.S.  Environmental 
Protection  Agency.  401  "M"  Street, 
S.W.,  Washington,  D.C.  20460. 
California  Air  Resources  Board, 
Stationary  Source  Divison,  Rule 
Evaluation  Section,  2020  'L"  Street, 
Sacramento,  CA  95812. 
Mojave  Desert  Air  Quality  Management 
District  (formerly  San  Bernardino 
Coimty  Air  Pollution  Control  District, 
15428  Civic  Drive,  Suite  200, 
Victorville.  CA  92392-2382. 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
A.  Rose,  Rulemaking  Section,  A-5-3, 
Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  9,  75  Hawrthome  Street.  San 


Francisco,  CA  94105-3901,  Telephone: 
(415)744-1184. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  negative 
declarations  for  two  VOC  source 
categories  from  the  Mojave  Desert  Air 
Quality  Management  District  submitted 
to  EPA  on  July  13, 1994  by  the 
California  Air  Resources  Board.  The 
negative  declarations  concern  Natural 
Gas  and  Gasoline  Processing  Equipment 
and  Chemical  Processing  and 
Manufacturing.  For  further  information, 
please  see  the  information  provided  in 
the  Direct  Final  action  which  is  located 
in  the  Rules  Section  of  this  Federal 
Register. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  December  15. 1994. 
David  P.  HoweKamp, 
Acting  Regional  Administrator. 
(FR  Doc.  95-32233  Filed  12-30-94;  8:45  am] 
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40  CFR  Part  52 

PL12-38-6748;  IL53-3-6693;  FRL-5131-3] 

Approval  and  Promulgation  of 
Implementation  Plan;  Illinois 

AGENCY:  United  States  Environmental 
Protection  Agency. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  is  withdrawing  certain 
proposed  rulemaking  actions  resulting 
bom  the  reconsideration  of  emission 
limitations  for  the  metal  furniture  paint 
and  adhesive  operations  at  the 
Montgomen,'.  Illinois  facility  owned  by 
Allsteel,  Inc.  (Allsteel).  bi  the  final  rules 
section  of  this  Federal  Register,  USEPA 
is  withdrawing  the  stays  pending 
reconsideration  (of  emission  limitations) 
applicable  to  this  facility. 

DATES:  The  proposed  rule  is  withdrauTi 
as  of  January  3, 1995. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
pubUc  inspection  during  normal 
business  hours  at  the  following  location: 
U.S.  Environmental  Protection  Ager.  , , 
Region  5,  Regulation  Development 
Branch,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Rosenthal,  Regulation 
Development  Branch,  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604.  Telephone: 
(312) 886-6052. 


SUPPLEMENTARY  INFORMATION: 

I.  Background  Information 

On  June  29, 1990,  USEPA 
promulgated  a  Federal  Implementation 
Plan  (FIP)  which  contained  stationary 
source  Volatile  Organic  Compound 
(VOC)  control  measures  representing 
Reasonably  Available  Control 
Technology  (RACT)  for  emission 
sources  located  in  six  Chicago,  Illinois 
counties.  On  that  date,  USEPA  also  took 
final  rulemaking  action  on  certain  VOC 
rules  previously  adopted  and  submitted 
by  the  State  of  Illinois  for  inclusion  in 
its  State  Implementation  Plan  (SIP)  (55 
FR  26814).  Among  the  sources  impacted 
by  these  actions  is  Allsteel's  plant  in 
Kane  County. 

As  a  result  of  this  rulemaking, 
Allsteel's  paint  operations  bec^e 
subject  to  the  FIP's  VOC  emission 
limitations  for  metal  furniture  coating  at 
40  CFR  52.741(e),  while  the  adhesive 
operations  were  required  to  comply 
with  the  FTP'S  "generic"  rule  for 
miscellaneous  fabricated  product 
manufacturing  at  40  CFR  52.741  (u). 
However,  because  USEPA  had 
insufficient  time  to  respond  to  Allsteel's 
highly  technical  comments,  the  Agency 
deferred  the  effective  date  of  the 
appUcable  rules  with  regard  to  Allsteel 
for  six  months.  Similarly,  USEPA 
deferred  action  on  a  site-specific  limit 
for  Allsteel's  adhesive  lines  submitted 
by  the  State  of  Illinois  for  inclusion  as 
a  SIP  revision. 

On  August  28,  1990.  Allsteel  filed  a 
petition  for  review  of  USEPA's  June  29, 
1990  rulemaking  in  the  United  States 
Court  of  Appeals  for  the  Seventh 
Circuit.  Nine  other  parties  filed 
petitions  for  review,  which  were 
ultimately  consolidated  by  the  Court  as 
Illinois  Environmental  Regulatory 
Group  (lERG)  et  al.  v.  Reillv.  No.  90- 
2778.  In  addition.  Allsteel'filed 
petitions  for  reconsideration  of  the  FIP 
as  it  applied  to  both  the  adhesive  and 
specialty  paint  operations.  Pursuant  to 
these  petitions.  USEPA  convened 
proceedings  for  reconsideration 
pursuant  to  section  307(d)(7)(B)  of  the 
Clean  Air  Act  (Act)  42  U.S.C. 
7607(d)(7)(B).  On  Mav  31.  1991  (56  FR 
24722).  USEPA  issued  a  stay  of  the  FIP 
rules  pending  reconsideration  for  the 
adhesive  operations;  on  June  4.  1993  (58 
FR  31653),  USEPA  issued  a  stay  of  the 
FIP  rules  pending  reconsideration  for 
the  specialty  paint  operations.  Both 
stays,  issued  pursuant  to  section 
307(d)(7)(B)  of  the  Act,  were  issued  only 
as  necessary  to  complete 
reconsideration  of  the  subject  rules. 

On  May  13.  1993.  USEPA  proposed 
site-specific  RACT  requirements  for  the 
paint  operations  (58  FR  28376).  On  June 
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18, 1993,  USEPA  proposed  to 
disapprovi  the  State's  SIP  submission 
and  to  promulgate  a  new  rule  for  the 
adhesive  qperations  (58  FR  33578). 

On  July  ill.  1994,  Allsteel  filed  with 
USEPA  a  Withdrawal  of  Requests  for 
Reconside  -ation  in  which  it  represented 
that  the  ati  hesive  operations  were 
permanent  ly  shut  down  on  March  18, 
1994,  and  that  the  paint  operations  were 
to  be  disc*  ntinued  by  July  15, 1994.  In 
addition,  (in  August  15, 1994.  the  State 
of  Illinois  withdrew  its  SIP  reVision 
request  foi  the  adhesive  lines. 

n.  Summary  and  Conclusions 

As  a  res  jlt  of  Allsteel's  July  11.  1994 
Withdraw  il  of  Requests  for 
Reconside  ration  and  the  State  of 
Illinois'  A  igust  15,  1994  withdrawal  of 
its  SIP  sul  mission.  USEPA  is 
withdraw  ng  its  May  13. 1993  proposed 
site-specilie  RACT  requirements  for 
Allsteel's  jaint  operations  and  its  June 
18,  1993  J  roposal  to  disapprove  the 
State's  Sn  submission  and  to 
promulgal  e  a  new  rule  for  the  adhesive 
operation:  .  In  the  Final  rules  section  of 
this  Fedei  al  Register  USEPA  is 
withdraw  ng  the  May  31, 1991  and  the 
June  4, 1993  stays  pending 
reconside  aUon,  since  it  is  no  longer 
necessary  to  complete  reconsideration 
of  the  sub  ect  rules.  It  should  be  noted 
that  USEF  A's  June  29. 1990  HP 
regulatior  s  remain  in  place. 

List  of  Su  ijects  in  40  CFR  Part  52 

Enviror  mental  protection.  Air 
pollution  control.  Volatile  organic 
compoun  1. 

Dated;  D  scember  23, 1994. 
Carol  M.  E  rowaer, 
Administr  ttor 
IFR  Doc.  9 1-32279  Filed  12-30-94:  8:45  am) 
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40  CFR  Rafts  52  and  81 

[FL54-1-<  026b;  FRL-5089-31 

Approve  and  Promulgation  of 
Intplemeptation  Plans  and  Designation 
of  Areas  Ifor  Air  Quality  Planning 
Purpose)  ► 

agency:  iinvironmental  Protection 
Agency  t  iPA). 
ACTION:  I  roposed  rule. 


JMI 


summary:  The  EPA  proposes  to  approve 
the  State  implementation  plan  (SIP) 
revision  submitted  by  the  State  of 
Florida  f  )r  the  maintenance  plan  and 
the  redes  ignation  of  the  Duval  County 
ozone  ar  ja  to  attainment.  In  the  final 
rules  sec  lion  of  this  Federal  Register, 
the  EPA  is  approving  the  State's  SIP 


revision  as  a  direct  final  rule  without 
prior  proposal  because  the  EPA  views 
this  as  a  noncontroversial  revision 
amendment  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 

DATES:  To  be  considered,  comments 
must  be  received  by  February  2, 1995. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Joey  LeVasseur. 
Regulatory  Planning  and  Development 
Section,  Air  Programs  Branch,  Air, 
Pesticides  &  Toxics  Management 
Division.  Region  IV  Environmental 
Protection  Agency,  345  Courtland 
Street,  NE,  Atlanta,  Georgia  30365. 

Copies  of  the  material  submitted  by 
the  State  of  Florida  may  be  examined 
during  normal  business  hours  at  the 
following  locations: 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street.  SW. 
Washington,  DC  20460. 

Environmental  Protection  Agency, 
Region  IV  Air  Programs  Branch,  345 
Courtland  Street.  NE.  Atlanta,  Georgia 
30365. 

Air  Resources  Management  Division, 
Florida  Department  of  Environmental 
Protection.  Twin  Towers  Office 
Building,  2600  Blair  Stone  Road. 
Tallahassee.  Florida  32399-2400. 

FOR  FURTHER  INFORMATION  CONTACT:  Joey 
LeVasseur,  Regulatory  Planning  and 
Development  Section,  Air  Programs 
Branch,  Air,  Pesticides  &  Toxics 
Management  Division,  Region  IV 
Environmental  Protection  Agency,  345 
Courtland  Street.  NE..  Atlanta,  Georgia 
30365.  The  telephone  number  is  404/ 
347-3555  ext.4215. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  St-ptember  28.  1994. 
Joe  R.  Franzmathes, 
Acting  Regional  Administrator. 
IFR  Doc.  94-32235  Filed  12-30-04.  8:45  ami 
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40  CFR  Part  52 

PL  45-1-5482;  FRL-5131-91 

Approval  and  Promulgation  of 
Implementation  Plans;  Hlincis 

agency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

summary:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  is  proposing  to  disapprove  a 
request  by  Fort  Dearborn  Lithograph 
Company  (FDLC)  to  incorporate  certain 
operating  restrictions  for  its  Chicago, 
Illinois,  facility  into  the  Chicago  Federal 
Implementation  Plan  for  ozone  (Chicago 
FIP).  If  approved  by  USEPA,  this 
restriction  (which  attempts  to  limit 
emissions  of  volatile  organic 
compounds  (VOC)  to  less  than  100  tons 
per  year)  would  exempt  FDLC  from  the 
otherwise  applicable  emission  limits  in 
the  Chicago  FIP,  as  promulgated  by 
USEPA  on  June  29, 1990. 
DATES:  Comments  on  this  requested 
revision  to  the  Chicago  FIP  and  on 
USEPA's  proposed  rulemaking  action 
must  be  received  by  February  2. 1995. 
A  public  hearing,  if  requested,  will  be 
held  in  Chicago,  Illinois.  Requests  for  a 
hearing  should  be  submitted  to  J.  Elmer 
Bortzer  by  February  2. 1995  at  the 
address  below. 

ADDRESSES:  Written  comments  on  this 
proposed  action  should  be  addressed  to: 
J.  Elmer  Bortzer.  Chief,  Regulation 
Development  Section  (AR-18J),  USEPA. 
Region  5,  77  West  Jackson  Blvd., 
Chicago,  Illinois,  60604. 

Comments  should  be  strictly  limited 
to  the  subject  matter  of  this  proposal, 
the  scope  of  which  is  discussed  below. 
For  information  on  the  hearing, 
interested  persons  may  call  Ms.  Hattie 
Geisler  at  (312)  886-3199.  Any  hearing 
will  be  strictly  limited  to  the  subject 
matter  of  this  action,  the  scope  of  %vhich 
is  discussed  below. 

Docket 

Pursuant  to  section  307(d)(1)(B)  of  th«' 
Clean  Air  Act  (Act).  42  U.S.C.  7607 
(d)(1)(B),  this  action  is  subject  to  the 
procedural  requirements  of  section 
307(d).  Therefore,  USEPA  has 
established  a  public  docket  for  this 
action,  A-94-40.  which  is  availabl««  for 
public  inspection  and  copying  between 
8:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  at  the  follovdng 
addresses.  We  recommend  that  you 
contact  Randolph  O.  Cano  at  (312)  88»>- 
6036  before  visiting  the  Chicago 
location  and  the  Air  Docket  at  (202) 
245-3639  before  visiting  the 
Washington  DC.  location.  A  reason.ible 
fen  may  be  charged  for  copying. 


U.S.  Environmental  Protection  Agency, 
Region  5,  Regulation  Development 
Branch,  18th  Floor  Southwest,  77 
West  Jackson  Blvd.,  Chicago,  lUinois. 
60604. and 
U.S.  Environmental  Protection  Agency, 
Docket  No.  A-94-40.  Air  Docket  (LE- 
131),  Room  M1500,  Waterside  Mall, 
401  M  Street.  SW.,  Washington.  DC 
20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Rosenthal,  Regulation 
Development  Branch,  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Blvd.. 
Chicago,  Illinois  60604,  (312)  886-6052. 
SUPPLEMENTARY  INFORMATION:  Under  40 
CFR  52.741(x)  in  the  Chicago  FIP, 
sources  located  in  Cook,  DuPage,  Kane, 
Lake,  McHenry  and  Will  Counties  with 
total  Maximum  Theoretical  Emissions  ' 
(MTE)  of  more  than  100  tons  per 
calendar  year  of  VOC  ^  and  which  are 
not  covered  by  a  Control  Techniques 
Guideline  document,  must  comply  with 
certain  requirements.  The  rule  provides 
an  exemption,  however,  for  sources 
which  are  limited  to  100  tons  or  less  of 
VOC  emissions  per  calendar  year,  before 
the  application  of  captiue  systems  and 
control  devices,  through  production  or 
capacity  limitations  contained  in  a 
federally  enforceable  construction 
permit  or  a  State  Implementation  Plan 
(SIP)  or  FIP. 

On  February  24,  1992,  FDLC 
requested  a  FIP  revision  that  would 
impose  the  identical  limitations  on  its 
plant  operations  as  those  specified  in  a 
December  16,  1991,  Illinois 
Environmental  Protection  .Agency 
(lEPA)  operating  permit.  A  copy  of  the 
lEFA  operating  permit  was  submitted  to 
USEPA  on  April  13. 1992.  If  granted, 
this  FIP  revision  would  restrict  its  use 
of  inks,  overvamish,  fountain  solution, 
acrylic  coating,  washes,  conditioners, 
and  other  solvents  with  the  intent  of 
keeping  its  VOC  emissions  below  100 
tons  per  year. 

FDLC's  requested  FIP  revision  is  not 
approvable  for  the  following  reasons. 

1.  FDLC's  permit  assumes  that  only  5 
percent  of  the  VOC  in  its  overvamish  is 
capable  of  being  emitted.  Credit  was 
taken  for  95  percent  retention  in  the 


'  Maximum  (heuretioil  amissions  (MTE)  is 
ilBfined  in  40  CFR  52.741(a)(3)  a«  the  quantily  of 
volaliip  ofRanic  Tnaleria!  ein).<isions  ibal 
!liPorctii.ally  could  be  emitted  by  a  statii)iia;v 
.source  before  a(Jii-on  controls  b^^ied  on  the  deiii|;n 
capacity  or  niaximiuii  produclio.n  caiMcily  of  the 
so.ixr.e  and  8760  hours  per  year.  The  design 
tiipac'ty  or  maximu.ii  production  rjipacily  includes 
list!  o;  ooating(i)  or  ink(s)  with  the  highest  volatile 
iiiatenal  content  actually  used  in  luactirj.-  by  the 
'.iiiir;:e. 

■  The^<■rm  "voUilile  organic  inaloriol"  (VOM)  is 
u.sed  in  the  CJiicago  FIP,  in  which  it  has  the 
iilontiral  definitiui;  as  VOC. 


substrate  for  overvamish  without  any 
documentation  in  support  of  this 
assumption.  Without  such 
documentation,  it  must  be  assumed  that 
100  percent  of  the  VOC  is  emitted. 
Without  credit  for  overvamish 
retention,  FDLC's  operating  restrictions 
limit  FDLC  to  126.6  tons  VOC  per  year, 
well  over  the  100  tons  per  year 
applicability  cutoff. 

2.  FDLC's  permit  does  not  require  that 
records  of  VOC-containing  material 
usage  be  kept.  Without  such  records  it 
is  not  possible  to  determine  FDLC's 
yearly  (for  each  consecutive  12  month 
inten-al)  VOC  emissions. 

These  deficiencies  were  discussed 
with  a  representative  of  FDLC  on  May 
20,  1992. 

Proposed  Rulemaking  Action  and 
Solicitation  of  Public  Comment 

For  the  reasons  stated  above.  USEPA 
is  proposing  to  disapprove  FDLC's 
request  for  a  FIP  revision  in  the  form  of 
operating  restrictions  on  the  amount  of 
VOC  containing  materials  used.  Public 
comment  is  solicited  on  FDLC's 
requested  revision  and  on  USEPA's 
proposed  rulemaking  action. 
Additionally,  if  requested,  USEPA  will 
provide  an  oppor.-nity  for  a  public 
hearing  on  this  proposal.  All  comments 
received  by  the  close  of  the  public 
comment  period  will  be  considered  in 
the  development  of  USEPA's  final  rule. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  populations  of  less  than 
50,000. 

This  action  involves  only  one  .source. 
F  DLC.  Therefore,  USEPA  certifies  that 
this  promulgation  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Furthermore, 
as  explained  in  this  notice,  the  request 
does  not  meet  the  requirements  of  the 
Act  and  USEPA  camiot  approve  the 
rpqi:cst. 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons.  Ozone. 
Aulhorit>-:  42  U.S.C.  7401-7671ti. 


Dated:  Derember  23, 1994. 
Carol  M.  Browner, 

Administrator 

IFR  Doc.  94-32296  Filed  12-30-94:  8:45  a.Ti| 

BILUNG  CODE  t5«0-SO-P 

40  CFR  Part  180 
(OPP-300363A;  FRL-4928-3I 
RINNo.  2070-AC18 

Proposed  Tolerance  Revocation  for 
Folpet;  Extension  of  Comment  Period 
and  Request  for  Additional  Information 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Extension  of  Comment  Period 
and  Request  for  Additional  Information. 

SUMMARY:  EPA  is  extending  the 
comment  period  for  "Revocation  of 
Folpet  Tolerances;  Proposed  Rule*  from 
January  3.  1995  until  March  3,  1995. 
and  is  requesting  additional  information 
from  interested  parties. 
DATES:  Written  comments,  identified  by 
the  OPP  document  control  number 
OPP-300363.  must  be  received  on  or 
before  March  3.  1995. 
ADDRESSES:  By  mail,  submit  comments 
to  Public  Response  and  Program 
Resources  Branch.  Field  Operations 
Division  (7506C).  Office  of  PestiLide 
Programs,  401  M  St.,  SW.,  Washington. 
DC  20460.  In  person,  deliver  comments 
to  Room  201,  Crystal  Mall  #2. 1921 
Jefferson  Da\is  Highway.  Arlington.  VA. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Jeff  Morris,  .Special  Review  and 
Reregistration  Division  (~508W), 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington,  DC  20460. 
Office  location  and  telephone  num'oer: 
Special  Review  Branch,  Crystal  Station 
#1.  3rd  floor.  2800  Crystal  Drive, 
•Arlington.  VA  22202.(703)  308-8029. 
SUPPLEMENTARY  INFORMATION: 

A.  Comment  Period  Extension 

On  December  2.  1994.  EPA  published 
in  the  Federal  Register  a  notice 
proposing  to  revoke  ail  folpet  tolerances 
except  for  the  tolerance  on  avocados  (59 
FR  61859).  The  original  due  dale  for 
comments  to  the  Proposed  Rule  was 
Januan.  3.  1995.  EPA  is  extending  the 
comment  period  until  March  3,  1995  for 
the  following  reasons:  (1)  due  to  a  move, 
the  OPP  docket  was  unavailable  for  a  • 
short  period  of  time  during  the  initial 
30-day  comment  period  provided  bv 
the  proposed  rule:  (2)  EPA  received  a 
request  for  an  extension  due  to.the 
docket  problem  and  due  to  the  need  to 
collect  specific  information  that  may  be 
responsive  to  the  proposal  (see  letters 
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from  Weinberg 
9/94:  OPP 
identified  ad 
EPA  is  reques 
from  Weinber  5 
Docket). 


dated  12/20/94  and  12/ 
Docket);  and  (3)  a  comnienter 
(ftional  issues  on  which 
ing  comments  (see  letter 
dated  12/19/94:  OPP 


foi 


i  and 
i  identi  V 


B.  Request  ft 

EPA  is  reqi^sti 
that  any  inte 
which  tolerai^ces 
are  willing  to 
data  necessar 
tolerances; 
parties 
that  the  inte 
to  submit  to 
Good  Laboratory 

requirements 

support  of  i 

same  as  for 

studies  are  r 

GLP  standar4s 

justification 

deviations 

not  significantly 

study.  Intere 

this  informal  on 

under  ADDRfiSSES 

For  those  to 

interested 

support  duriig 

EPA  propose  s 

action. 
Dated: 


Louis  P.  True 

Director,  Spec  1 
Division.  Offi 

|FR  Doc.  94 

BILLING  CODE  6k«0-50-F 


47  CFR  Par 
[MM  Docket 


Additional  Information 
_  ing  the  following:  (1) 
r  isted  parties  identify 
ces  the  interested  parties 
support  by  providing  the 
to  maintain  the 
(2)  that  any  interested 
.,  ,  specific  existing  data 
r(  sted  parties  are  prepared 
s  upport  these  tolerances 
Qry  Practice  (GLP) 
for  studies  submitted  in 
tolerances  are  the 
dEmestic  uses;  i.e.,  the 
■e  quired  to  either  fully  meet 
c  s.  or  have  sufficient 
(resented  to  show  that 

GLP  requirements  do 
..y  affect  the  results  of  the 
II  ited  parties  should  submit 
to  the  address  listed 
by  March  3, 1995. 
l^rances  for  which 
es  do  not  indicate 
^  the  comment  period. 
\o  take  final  revocation 


i  parti 


Dece  Tiber  23. 1994. 
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of  Pesticide  Programs. 
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Radio  Broadcasting  Services;  Big  Pine 
Key,  Key  Colony  Beach,  Naples  &  Tice. 
Florida 


agency:  Fe 

Commissi 
ACTK)N 


leral  Communications 
Pro  josed  rule. 
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SUMMARY 

comments 


Thi 


of  Station 
Tice.  Flo 
Channel 
Tice.  Flori 
Station  W.- 
permit  to 
proposal  a 
of  Charme 
Big  Pine  K 


is  document  requests 
I  m  a  petition  by  Gulf 
Communic  itions  Partnership,  permittee 
\f^AAD(FM).  Channel  229A. 
seeking  the  substitution  of 

for  Channel  229A  at 
and  the  modification  of 
AD(FM)'s  construction 

ify  Channel  229C2.  This 
so  requires  the  substitution 
283C  for  Channel  284C  at 
!V,  Florida;  the  substitution 


ri<  a 
2:;9C2 


(  a. 


of  Channel  267C2  for  Channel  280C2  at 
Key  Colony  Beach.  Florida,  and  the 
substitution  of  Channel  284A  for 
Channel  228A  at  Naples  Florida.  The 
coordinates  for  Channel  229C2  at  Tice 
are  North  Latitude  26-36-21  and  West 
Longitude  81-57-10.  The  coordinates 
for  Channel  284A  at  Naples  presently 
licensed  site  are  North  Latitude  26-07- 
21  and  West  Longitude  81-43-22.  The 
coordinates  for  Channel  283C  at  Big 
Pine  Key's  presently  licensed  site  are 
North  Latitude  24-39-38  and  West 
Longitude  81-25-10.  The  coordinates 
for  Channel  267C2  at  the  construction 
permit  site  for  Key  Colony  Beach  are 
North  Latitude  24^2-25  and  West 
Longitude  81-06-17. 
DATES:  Comments  must  be  filed  on  or 
before  February  17.  1995.  and  reply 
comments  on  or  before  March  6,  1995. 
ADDRESSES:  Federal  Communications 
Commission,  Washington.  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Kathleen  Victory.  Howard  M. 
Weiss.  Fletcher,  Heald  &  Hildreth,  1300 
N.  17da  Street.  11th  Floor.  Rosslyn.  VA 
22209  (Counsel  for  Gulf 
Communications  Partnership). 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls.  Mass  Media  Bureau. 
(202)'634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
94-155,  adopted  December  15, 1994.  and 
released  December  27. 1994.  The  hill 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW.  Washington.  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  Inc.,  (202)  857- 
3800. 1919  M  Street.  NW.  Room  246,  or 
2100  M  Street.  NW.  Suite  140, 
Washington.  DC.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  fi-om  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  e.v 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Ccmmunications  Commission. 
John  A.  Karousos. 

Chief  Allocations  Branch.  Policy  and  Pules 
Division.  Sfass  Media  Bureau. 
IFR  Doc.  94-32273  Filed  12-30-94;  8:45  ami 
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47  CFR  Part  73 

[MM  Docket  No.  94-156;  RM-8564] 

Radio  Broadcasting  Services; 
Hawesvillle,  Kentucky  and  Tell  City, 
Indiana 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  WLME. 
Inc..  proposing  the  substitution  of 
Channel  246A  for  Channel  289A  at 
Hawesville.  Kentucky,  and  the 
modification  of  Station  WKCM-FM's 
license  accordingly.  To  accommodate 
the  substitution,  petitioner  also 
proposes  the  substitution  of  Channel 
289A  for  Channel  245A  at  Tell  City, 
Indiana,  and  the  modification  of  Station 
WXSC(FM)'s  construction  permit 
accordingly.  An  engineering  analysis 
has  determined  that  Channel  246A  can 
be  allotted  to  Hawesville,  Kentucky,  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
3.7  kilometers  (2.3  miles)  northeast  at 
petitioner's  licensed  site.  The 
coordinates  for  Channel  246A  at 
Hawesville  are  North  Latitude  37-55-33 
and  West  Longitude  86-43-19. 
DATES:  Comments  must  be  filed  on  or 
before  February  17.  1995  and  reply 
comments  on  or  before  March  6,  1995. 
ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant. 
as  follows:  John  J.  Garziglia.  Esq., 
Pepper  &  Corazzini.  L.L.P.,  1776  K 
Street.  NW..  Suite  200,  Washington. 
D.C.  20006  (Counsel  for  Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
94-156,  adopted  December  15.  1994.  and 
released  December  27.  1994.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 


1  CC  Reference  Center  (Room  239).  1919 
M  Street.  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
(.opy  contractor.  International 
fran-scription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW..  Suite  140. 
Washington.  D.C.  20037. 

Additionally,  Channel  289A  can  be 
allotted  to  Tell  City.  Indiana,  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
12.0  kilometers  (7.5  miles)  south  in 
order  to  avoid  short-spacings .Station 
WASE(FM).  Channel  288A,  Fort  Knox. 
Kentucky,  and  to  the  licensed  and 
application  sites  of  Station  WQNF(FM). 
Channel  290A,  Valley  Station, 
Kentucky.  The  coordinates  for  Channel 
289A  at  tell  City  are  North  Latitude  37- 
51-12  and  West  Longitude  86-43-14. 

Provisions  of  the  Regulator*' 
FlexibiUty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubhc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  set;  47 
CFR  1  415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commis.sion. 
John  A.  Karouso*. 

Chief.  Allocations  Branch.  Policy  and  liu'ps 
Division,  Mass  Media  Bureau. 
IFR  Doc.  94-32274  Filed  12-30-94;  8:45  ami 
BILLING  CODE  6712-01-^ 


47  CFR  Part  73 

[MM  Docket  No.^94-143] 

Television  Broadcasting  Services: 
Albion,  Nebraska 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
allot  television  Channel  24  to  Albion. 
Nebraska,  in  order  to  permit  Citadel 
Communications  Co.,  Inc.  to  amend  its 
pending  application  (File  No.  BPCT- 
930726KH)  for  Channel  18  in  Albion  to 
specif\'  Channel  24  without  loss  of  cut- 
off protection.  This  would  enable  the 
FCC  to  grant  both  this  application  and 


the  mutually  exclusive  npplication  for 
Channel  18  filed  bv  Fant  Broadcasting 
of  Nebraska.  Inc.  (File  No.BPCT- 
931tl5KF).  In  the  event  any  party 
expresses  an  interest  in  applying  for  a 
UKF  channel  in  Albion,  the  FCC  is 
prepared  to  allot  Charmel  40  to 
accommodate  this  interest.  The 
reference  coordinates  for  Channel  24  at 
Albion,  Nebraska,  are  41-55-48  and  98- 
17-23. 

DATES:  Comments  must  be  filed  on  or 
before  February  13,  1995,  and  reply 
comments  filed  on  or  before  February 
28.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hayne.  Mass  Media  Bureau  (202) 
634-6530.' 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making  in  MM  Docket 
No.  94-143,  adopted  Deceji.ler  1,  1994. 
and  released  December  5.  1994.  The  full 
text  of  this  Commission  action  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239).  1919 
m  Street.  NW,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street.  NW,  Suite  140. 
Washington.  DC.  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
Federal  Communications  Commission, 
fohn  A.  Karousos. 

.-Krting  Chief.  Allocations  Branch.  Policy  and 
Rules  Division.  Mass  Media  Bureau. 
IFR  Doc.  94-32275  Filed  12-30-94.  8:45  ami 
BILUNG  CODE  6712-01-F 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Parts  390,  3S1,  392.  and  396 
[FHWA  Docket  No.  MC-89-«} 
RiN  2125-AC27 

Weight  Threshold  Adjustment  for 
Commercial  Motor  Vehicles 

AGENCY:  Federal  Highway 
Administration  (FHWA).  EXJT. 
ACTION:  Withdrawal  of  advance  notice  of 
proposed  rulemaking;  closing  of  public 
docket. 


SUMMARY:  The  FHWA  is  withdrawing  its 
advance  notice  of  proposed  ndemaking 
(ANPRM)  addressing  the  commercial 
motor  vehicle  weight  threshold  for  the 
applicabihty  of  the  Federal  Motor 


Carrier  Safety  Regulations  (FMCSRs). 
The  comments  received  in  response  to 
the  ANPRM  provided  no  signifioint 
evidence  to  support  amending  the 
current  regulations.  The  definition  of 
"commercial  motor  vehicle"  will 
remain  unchanged. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 

Jeffrey  J.  Van  Ness,  Office  of  Motor 
Carrier  Standards.  (202)  366-2981,  or 
Mr.  David  Sett.  Office  of  the  Chief 
Counsel.  (202)  366-0834.  Federal 
Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street, 
SW..  Washington,  DC.  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t..  Monday  through  Friday,  except 
legal  Federal  holidays. 

SUPPLEMENTARY  INFORMATION:  On 
February- 17.  1989,  the  FHWA  published 
an  ANPRM  in  which  comments  were 
requested  on  whether  the  FHWA  should 
continue  to  use  its  current  gross  vehicle 
weight  rating  (GVWR)  criterion  in  the 
definition  of  "commercial  motor 
vehicle"  found  in  49  CFR  390.5  of  the 
FMCSRs.  54  FR  7224.  The  FMCSRs 
apply  to  vehicles  in  interstate  commerce 
having  a  CX'WR  or  a  gross  combination 
weight  rating  (GCWR)  of  greater  than 
10.009  pounds  (as  well  as  certain 
vehicles  transporting  passengers  and 
hazardous  materials  not  addressed  in 
the  ANPRM).  Comment  was  also  sought 
on  weight  thresholds  under  State  law. 
The  ANPRM  was  issued  expressly  in 
response  to  a  petition  from  the  Delaware 
Department  of  Public  Safety  asking  th;it 
.State  laws  and  regulations  which  apply 
oulv  to  commercial  motor  vehicles 
(CMVs)  having  a  GVWR  or  a  GCWR  in 
excess  of  26.000  pounds  be  considered 
rompatible  with  the  FMCSRs  for 
purposes  of  the  Motor  Carrier  Safety 
Assistance  Program  (MCSAP).  Federal 
grant  funds  under  MCSAP  may  "be 
withheld  from  States  with  incompatible 
laws  affecting  either  interstate  or 
intrastate  commerce. 

The  FHWA  posed  various  question.s 
in  the  ANPRM  in  regard  to  changing  the 
weight  criterion,  including  whether  the 
threshold  should  be  raised  and  whether 
factors  other  than  the  GVWR  should  be 
included  in  the  definition  of 
commen:ial  motor  \  ehicles  as  found  in 
49  CFR  390  5.  Noting  the  highnr 
accident  rate  for  vehicles  with  a  GVWR 
above  26.000  pounds  than  for  thos«^ 
below,  the  FHWA  hu-lher  stated  it  was 
particularly  interested  in  receiving 
accident  and  enforcement  data  from  the 
various  States  and  local  govemmeiils. 
some  of  which  apply  the  higher 
threshold.  The  FHWA  also  requt;.sU»d 
that  commenters  submit  any  other 
inform.ition  available  ix>nceming  Ihe 
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safety  ramific  itions  of  a  change  in  the 
weight  thresh  old. 

In  the  time  since  the  ANPRM  was 
published,  th }  FHWA  published  a 
separate  rulei  naking  which  settled  the 
weight  thresh  old  issue  for  purposes  of 
intrastate  con  imerce.  57  FR  40946 
(codified  at  4  3  CFR  Part  350  appendix 
C).  State  moti  »r  carrier  safety  laws  which 
apply  in  intri  state  commerce  only  to 
\  ehicles  witli  a  GV\VR  or  GCWR  greater 
than  26.000  ]  ounds  are  deemed 
compatible  w  ith  the  FMCSRs.  States 
with  such  la\  /s  may  remain  eligible 
participants  ;  n  the  MCSAP 

The  weigh  threshold  issue  as  it 
applies  to  inl  erstate  commerce,  and  the 
rulemaking  t  ocket  on  this  issue, 
liowever.  hai  e  remained  open.  The 
FHWA  recei'  ed  164  comments  to  the 
ANPRM.  Eig  It  additional  comments  on 
the  issuQj.vei  e  received  in  response  to 
a  notice  pub  ished  on  February  7. 1992. 
requesting  c(  mments  on  Department 
regulations  \  rhich  impede  economic 
growth,  or  aiB  obsolete,  redundant,  or 
burdensome  57  FR  4744.  FHWA  Docket 
No.  93-32.  C  f  the  172  comments 
received.  151 1  supported  raising  the 
weight  thres  lold  to  26.001  pounds. 
Fourteen  coi  nmenters  opposed  changing 
the  definitio  i  of  CMV  as  contained  in 
the  FMCSRs  Virtually  none  of  the 
commenters  provided  substantive 
responses  to  the  questions  posed  in  the 
ANPRM.  Ex  ;ept  in  the  most  general 
terms,  there  were  no  discussions  of 
potential  im  jacts  on  highway  safety 
which  coulc  result  from  increasing  the 
weight  thres  hold. 

For  exam  lie.  many  commenters 
stated,  with  )ut  empirical  evidence,  that 
the  threshol  i  should  be  higher  because 
the  lower  th  reshold  imposes  an  undue 
economic  b  u-den  with  a  minimal  safety 
benefit.  Twi  •  commenters  did  state  that 
vehicles  wil  h  a  GVWR  of  26.000  pounds 
or  less  are  ii  ivolved  in  less  than  one- 
sixth  of  the  lighway  fatalities  involving 
CMVs.  Beyc  nd  this,  the  comments 
contained'v  3ry  little  of  the  type  of 
accident  an  i  enforcement  data  sought  in 
the  ANPR.V  .  Some  commenters  noted 
anecdotally  that  smaller  vehicle 
operations  ;  ire  usually  relatively  limited 
and  second  iry  to  another  commercial 

purpose. 

Tne  FHV>  A  believes  that  the  data 
submitted  t  a  FHWA  Docket  No.  MC-89- 
5  are  insufi  cient  at  this  time  to  support 
a  change  in  the  weight  threshold 
criterion  in  the  definition  of  CMV. 
Therefore,  i  CMV  will  continue  to  be 
defined  in  he  FMCSRs  as  a  vehicle  with 
a  GVWR  01  a  GCWR  of  greater  than 
10.000  poll  nds.  Though  no  rulemaking 
action  is  c(  ntemplated  at  this  time  in 
regard  to  tl  e  weight  threshold,  the 
FHWA  wil  nevertheless  incorporate  the 


JMI 


comments  to  the  February  17,  1989. 
ANPRM  in  the  agency's  comprehensive 
zero-base  research  effort,  intended  to 
develop  a  performance-based  regulatory 
system  that  will  best  enhance 
commercial  motor  vehicle  safety. 

In  a  related  notice  published 
elsewhere  in  today's  Federal  Register, 
the  FHWA  grants  the  States  three  years 
to  adopt  and  enforce  motor  carrier  safety 
laws  and  regulations  having  the  same 
effect  as  the  FMCSRs.  at  the  10,001 
pound  threshold  for  vehicles  in 
interstate  commerce,  or  be  subject  to  the 
loss  of  MCSAP  funding. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  issues  raised  in  the  1989  ANPRM 
were  identiHed  as  significant  under  the 
DOT  regulatory  policies  and  procedures 
in  the  Department's  semiannual 
regulatory  agenda  because  of  their 
potential  impact  on  the  motor  carrier 
industry.  This  notice  withdrawing  the 
ANPRM  has  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

In  withdrawing  the  ANPRM,  the 
FHWA  has  concluded  that  the  benefits 
of  complying  with  the  current  definition 
of  "commercial  motor  vehicle"  found  in 
49  CFR  390.5  continue  to  outweigh  the 
costs  of  compliance,  so  the  weight 
threshold  in  this  definition  remains 
unchanged.  Therefore,  this  action  will 
have  little,  if  any.  economic  impact  on 
the  motor  carrier  industry  because  it 
does  not  alter  any  existing  regulations. 
As  a  result,  a  full  regulatory  evaluation 
has  not  been  prepared. 

The  FHWA  recognizes,  however,  that 
one  consequence  of  retaining  the 
current  weight  threshold  is  that  the 
FMCSRs  are  applicable  to  more  motor 
carriers  than  if  the  FHWA  had  gone 
forward  with  a  rulemaking  to  raise  the 
weight  threshold  in  the  definition  of 
CMV  found  in  49  CFR  390.5.  Currently, 
a  number  of  States  do  not  regulate 
commercial  motor  vehicles  having  a 
gross  vehicle  weight  rating  of  less  than 
26,001  pounds.  These  States  must 
therefore  enact  legislation  or  adopt 
regulations  necessary  to  ensure  that 
their  rules  are  compatible  with  the 
FMCSRs  in  order  to  remain  in 
compliance  with  the  requirements  of 
MCSAP.  Therefore,  in  a  notice 
published  elsewhere  in  today's  Federal 
Register,  the  FHWA  provides  States 
three  years  in  which  to  adopt  and 
enforce  motor  carrier  safety  regulations 
that  have  the  same  effect  as  the  FMCSRs 
and  that  apply  to  all  CMVs  used  in 


interstate  commerce  with  a  gross  vehicle 
weight  rating  of  10.001  or  more  pounds. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612).  the 
agencv  evaluated  the  effects  of  this 
action  on  small  entities.  The  result  of 
withdrawing  the  1989  ANPRM  is  that 
the  CMV weight  threshold  provision, 
included  in  the  FMCSRs  since  1988. 
remains  unchanged;  thus  the  scope  of 
the  FMCSRs  is  unchanged  by  this 
action.  The  FHWA  estimates  that 
interstate  motor  carrier  laws  in  eight 
States  remain  incompatible  with  this 
Federal  weight  threshold  definition. 
Therefore,  these  eight  States  risk  the 
loss  of  funding  under  the  Motor  Carrier 
Safety  Assistance  Program.  States, 
however,  are  not  included  within  the 
definition  of  "small  entity"  set  forth  in 
5  U.S.C.  601.  Therefore,  under  ihe 
criteria  of  the  Regulatory  Flexibility  Act. 
the  FHWA  certifies  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 


Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  withdrawal  of  the  ANPRM  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a  separate 
Federalism  Assessment. 

Nothing  in  this  document  preempts 
afiy  State  law  or  regulation,  and  no  new 
regulatory  requirements  are  imposed  by 
this  action.  Thus,  this  withdrawal  raises 
no  additional  federalism  issues. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergoverrunental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program. 

Papenxork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501- 
3520. 
National  Environmental  Policy  Act 

The  agency  has  analyzed  this 
document  for  the  purpose  of  the 
>Jational  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.)  and  has 
determined  that  this  action  would  not 


have  any  effect  on  the  quality  of  the 
environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  fisted  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 


October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Parts  390, 
391,392,  and  396 

Highway  Safety,  Highways  and  Roads, 
Motor  carriers,  Reporting  and 
recordkeeping  requirements. 


(49  U.S.C.  app.  2505;  43  U.S.C  3102;  23 
U.S.C.  315:  49  CFR  1.48) 

Issued  on:  December  22,  1994. 
Rodney  E.  Slater, 

Federal  High  uny  Administrn  tor. 

|FR  Doc.  04-3:.'311  Filed  12-30-94:  8;-l'i  mil 
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Notices 


This  section  bf  the  FEDERAL  REGISTER 
contains  ooc  iments  other  than  rules  or 
proposed  ruli  ss  that  are  applicable  to  the 
public.  Notic(  s  of  hearings  and  investigations, 
committee  m  >etings,  agency  decisions  and 
rulings,  delet  ations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  o  organization  and  functions  are 
examples  ofpocuments  appearing  in  this 
section. 
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DEPARTM 


Agriculturiil  Marketing  Service 
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Notice  of  f  rogram  Continuation 

ricultural  Marketing  Scn'ice, 


AGENCY:  A 
USDA. 
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Program. 
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ice  Inviting  Applications  for 
1995  Grant  Funds  Under  the 
i  Marketing  Improvement 


e 


i  re 


Ap  plications 


Jotice  is  hereby  given  that 
-State  Marketing 
nt  Program  (FSMIP)  was 
1,200.000  in  the  Federal 
Fiscal  Year  1995.  Funds 
ilable  for  this  program.  States 
n  obtaining  funds  under  the 
invited  to  submit  proposals 
ng  studies.  Only  State 
ts  of  Agriculture  or  State 
eligible  for  funds. 

will  be  accepted 
ne  1,  1995. 

:  Proposals  may  be  sent  to  Dr. 
icker.  Assistant  Director, 
tion  and  Marketing  Division. 
1  Marketing  Service  (AMS). 
tment  of  Agriculture,  Room 
Building,  P.O.  Box  96456, 
DC  20090-6456. 
INFORMATION  CONTACT:  Dr 
^cker,  (202)  720-2704. 

INFORMATION:  FSMIP  i.s 
under  Section  204(b)  of  the 
1  Marketing  Act  of  1946  (7 
1  et  seq.).  The  program  is  a 
)nd  program  designed  to 
Departments  of  Agriculture 
.ng  feasibility  studies  related 
ng  of  agricultural 
Organizations  interested  in 
g  a  marketing  study  should 
ir  State  Department  of 
e  Marketing  Division  to 

proposal, 
y  acceptable  projjosals  must 
throucli  the  State  Office 


and  be  accompanied  by  a  completed 
Standard  Form  424  and  detailed  budget 
statement.  FSMIP  fimds  may  not  be 
u.sed  for  advertising  or  the  purchase  of 
equipment  or  facilities.  Guidelines  may 
be  obtained  from  your  State 
Departments  of  Agriculture  or  the  above 
AMS  contact. 

In  terms  of  objectives,  the  States  are 
encouraged  to  submit  proposals 
regarding: 

(1)  studies  to  identify  new  crops, 
markets,  and  marketing  systems  for 
agricultural  products,  both  domestically 
and  internationally; 

(2)  studies  to  improve  efficiency  of 
the  marketing  system  to  enhance 
competitiveness  and  profitability; 

(3)  studies  to  help  maintain  product 
quality  through  now  handling, 
processing,  and  distribution  techniques; 

(4)  studies  to  provide  market 
assistance  to  the  specialty  foods 
industries;  and. 

(5)  proposals  addressing  other 
marketing  objectives  will  also  receive 
consideration. 

FSMIP  is  listed  in  the  "Catalog  of 
Federal  Domestic  Assistance"  under 
number  10.156  and  subject  agencie.s 
must  adhere  to  Title  VI  of  the  Civil 
Rights  Act  of  1964,  which  bars 
discrimination  in  all  Federally  assi.sted 
programs. 

Dated:  December  27, 1994. 
Lon  Hatamiya, 

Administrator.  Aj;ricu!tunil  Marketing 
Service. 

|FR  Doc.  94-32201  Filed  12-30-04:  8:-;.")  urn] 
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Federal  Register 
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Tuesday.  January  3,  1995 


Intent  To  Prepare  an  Environmental 
Impact  StiJtement  to  Analyze  and 
Disclose  the  Effects  of  a  Proposal  By 
Tri-State  Generation  and  Transmission 
Association,  Inc.;  Meeting 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Siatement. 

SUMMARY:  The  USD.A  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  in  cooperation  with  the 
Bureau  of  Land  Management  (BLM),  and 
USDA  Rural  Utility  Services  to  analyze 
and  disclose  the  effects  of  a  proposal  by 
Tri-State  Generation  &  Transmission 
Assoc.  Inc.  to  construct  a  transmission 
line  in  Grand  County,  Colorado.  The 


project  area  includes  portions  of  the 
Arapaho  Roosevelt  National  Forest  and 
the  Kremmling  Resource  Area.  Craig 
District,  BLM. 

DATES:  Conmients  concerning  the  scope; 
of  the  analysis  (issues,  preliminary 
alternatives,  etc.)  should  be  received  by 
February  20,  1995.  The  public  is  invited 
to  provide  information  concerning  the 
proposed  project  at  a  meeting  to  be  held 
January  20,  1995,  from  4:00  p.m.  to  8:00 
p.m.  at  the  Fraser  Elementary  School. 
Eraser,  Colorado. 

ADDRESSES:  Send  written  comments, 
suggestions  and  questions  tu  George 
Edwards,  District  Ranger,  Sulphur 
Ranger  District,  62429  U.S.  Highway  40, 
P.O.  Bo.x  10,  Granby.  CO  80446. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  Sally  Edwards, 
Project  Facilitator,  phone "(303)  229- 
9602.  Note:  after  4/95  the  phone  number 
will  be  (970)  229-9602. 
SUPPLEMENTARY  INFORMATION:  Tri-State 
proposes  to  construct,  operate,  and 
maintain  a  transmission  line  from  the 
existing  Fraser  Substation  one  mile  west 
of  Fraser,  Colorado  to  an  as  yet 
undetermined  existing  substation 
within  a  15-20  mile  radius  of  Fraser 
Substation.  The  project  is  known  as  the 
Fraser  Valley  Loop  Project  and  is 
located  in  Grand  County,  Colorado. 
The  electric  loads  served  from  the 
Fraser  Substation  have  grown  to  a  level 
where  the  consequences  of  a  line  outage 
are  too  great.  Presently,  the  Fraser 
Vallev  is  served  from  a  single  133-kV, 
13  mile  transmission  line.  An  outage  of 
this  facility  could  well  affect  over  6,000 
customers  in  East  Grand  County  and 
could  last  up  to  five  days. 

The  purpose  for  constructing  the 
fraser  Valley  Loop  Project  is  to  incr«!a.sp 
reliability  of  service  to  the  customers 
served  from  the  Fraser  Substation  and 
minimize  the  consequences  of  the 
Windy  Gap-Fraser  i:JtJ-kV  line  outage. 
A  new  transmission  circuit  will  provide 
a  second  source  of  electric  power  for 
Tri-State's  member  system  Moun^-iin 
Parks  Electric,  Inc.  {.MPEll  and 
substantially  increase  capacity  to 
service  MPEI  loads. 

Tri-State  has  prepared  a 
comprehensive  Alternative  Evuluatiur. 
report  for  the  Rural  L'tility  Servii  es 
(formerly  known  as  the  Rural 
Electrification  AdmiiiLstratinn)  which 
discusses  in  detail  the  purpost:  and  iif.ed 


and  system  alternatives  being 
considered  for  the  project. 
The  Forest  Service  is  serving  as  lead 

federal  agency  for  the  preparation  of  an 
environmental  impact  statement  which 
will  evaluate  the  purpose,  need,  and 
routing  alternatives  for  the  proposed 
project.  The  decision  to  be  made  is 
whether  to  allow  the  use  of  portions  of 
Forest  Service  land  and/or  Public  Land 
managed  by  the  BLM  for  siting  a 
transmission  line  facility.  The  Forest 
Service  has  invited  other  affected 
agencies  to  participate  in  the 
environmental  process  as  cooperating 
agencies  including  the  USDI  Bureau  of 
Land  Management;  and  the  USDA  Rural 
Utility  Services. 

Preliminary  issues  associated  with 
this  proposal  include  effects  on  visual 
resources,  effects  on  public  and  private 
land  use,  coordination  with  Grand 
County  land  use  plarming,  potential 
effects  of  electro  magnetic  fields, 
commitment  of  resources  and 
demonstrated  public  safety  needs. 

The  Forest  Service  invites  comments 
and  suggestions  on  the  scope  of  the 
analysis  to  be  documented  in  the  draft 
environmental  impact  statement.  In 
addition,  the  Forest  Service  gives  notice 
that  it  is  beginning  a  full  environmental 
analysis  and  decision-making  process 
for  this  proposal  so  that  interested  or 
affected  people  may  know  how  they 
may  participate  in  the  environmental 
analysis  and  contribute  to  the  final 
decision.  A  public  "scoping"  meeting  is 
scheduled  for  January  20,  1995  in 
Fraser,  Colorado.  The  purpose  of  this 
workshop  is  to  learn  what  issues  and 
concerns  members  of  the  public  or 
interested  agencies  have  that  are 
connected  to  the  proposal  and  should  be 
considered.  Knowledge  of  these  issues 
and  concerns  will  help  establish  the 
scope  of  the  Forest  Service's 
environmental  analysis  and  define  the 
range  of  alternatives  to  be  considered. 
The  Forest  Service  welcomes  anv  public 
comments  on  the  proposal. 

The  responsible  officials  will  be  the 
Forest  Supervisor,  Arapaho  and 
Roosevelt  National  Forests  and  Pawnee 
National  Grasslands,  240  West  Prospect 
Road,  Fort  Collins,  Colorado  and 
District  Manager,  Craig  District,  455 
Emerson  Street,  Craig,  Colorado  81625. 

It  is  anticipated  the  draft 
environmental  impact  statement  will  be 
published  in  September,  1995  and  the 
final  environmental  impact  statement  in 
January,  1996. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency  (EPA) 
publishes  the  Notice  of  Availability 
(NOA)  in  the  Federal  Register. 
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The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers  position  and  contentions. 
Vermont  Yankee  Nuclear  Power 
Corporation  v.  NRDC,  435  U.S.  519,  553 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  draft 
environmental  impact  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  environmental  impact  statement 
may  be  waived  or  dismissed  by  the 
courts.  CityofAngoon  v.  Model,  803  F2d 
1016,  1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  ihem  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  of 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  of  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 
Please  note  that  comments  you  make  on 
the  draft  environmental  impact 
statement  will  be  regarded  as  public 
information. 

Date:  December  27.  1994. 
Eric  L.  Jensen, 

Acting  Forest  Supen'isor. 

|FR  Doc.  94-32259  Filed  12-30-94:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-550-0-1 1 1  -24  1  A] 
National  Park  Service 
Fish  &  Wildlife  Service 
Bureau  of  Indian  Affairs 

Federal  Wildiand  Fire  Management 
Policy  and  Program  Review 

AGENCIES:  Forest  Ser\'ice.  USDA;  Bureau 
of  Land  Management,  National  Park 
Service,  United  States  Fish  &  Wildlife 
Service,  and  Bureau  of  Indian  Affairs. 
Interior. 

ACTION:  Notice;  initiation  of  a  Federal 
Wildiand  Fire  Management  Policv  and 
Program  Review. 

SUMMARY:  An  Interagency  Steering 
Group  has  been  formed  to  examine 
wildiand  fire  management  policies, 
goals,  and  objectives  and  to  ensure  that 
uniform  policies  and  cohesive  progiams 
are  in  place  to  carry  out  an  effectiv  e, 
efficient,  and  safe  program.  This  elTort 
will  ultimately  result  in  a  report  to  the 
Secretaries  of  Agriculture  and  the 
Interior  containing  recommendatioiis  on 
federal  wildiand  fire  management 
policy  and  strategic  goals  and 
objectives. 

DATES:  Comments  must  be  in  writing 
and  will  be  accepted  until  (Februarv  2, 
1995.) 

ADDRESSES:  Comments  should  be 
directed  to:  Federal  Wildfire  Policv 
Review,  Department  of  the  Interior  18ih 
&  C  Streets  NW,  Mail  Stop  7355. 
Washington,  D.C.  20240,  or  via 
electronic  nihil  to:  Fire  @  lOS  .  DOl 
GOV. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Hartzell,  Bureau  of  Land  Management, 
phone  (202) 208-5472;  or  John 
Chambers,  I'SDA-Forest  Serx'ice.  phone 
(202)205-1505. 

SUPPLEMENTARY  INFORMATION:  The 
Interagency  Steering  Committee  will 
e.xamine  the  full  range  of  wildiand  fire 
management  issues  and  policies,  with 
special  emuhasis  on: 

•  The  role  of  fire  in  natural  resource 
management,  including  appropriate 
strategies  for  integrating  fire  into  the 
management  of  ecosystems  as  a  whole; 

•  Wildiand  fire  protection  and 
preparedness  capabilities  and  resources 
needed  to  meet  national  needs; 

•  Use  of  prescribed  fire  and  oth<r  fuel 
treatments  needed  to  meet  resource 
management  objectives; 

•  Tne  appropriate  role  of  Feder,i! 
State,  local,  and  private  organizatic  -  in 
the  wildland/urban  interface. 
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The  commi  ttee  is  seeking  public  input 
in  identifyinj  key  issues  associated  with 
these  topics,  -elated  concerns,  and 
suggestions  c  n  how  those  issues  and 
concerns  ma  ■  be  resolved. 

A  number  )f  related  efforts  are  . 
currently  un(  er  way.  or  have  been 
completed,  t  lat  will  also  help  in 
identifying  ii  sues  and  making 
recommenda  ions,  including: 

•  Report  o  the  Interagency 
Management  Review  Team.  South 
Canyon  Fire-  October  17.  1994 

•  Rural  Fi  e  Protection  in  America, 
National  Ass  aciation  of  State  Foresters- 
1991 

•  Oversigl  t  Hearing;  Fire 
Suppression  Fire  Prevention,  and 
Forest  Healti  Issues  and  Programs; 
Committee  va  Agriculture  and  the 
Committee  o  n  Natural  Resources,  House 
of  Represent  itives-October  4.  1994 

•  Nationa  Commission  on  Wildfire 
Disasters;  Sa  mpson.  Chair-1994 

•  VVesterr  Forest  Health  Initiative 
Report.  USD  A-Forest  Service-1994 

•  Fire  Ma  lagement  Strategic 
Assessment  Report,  USDA-Forest 
Service  (dra  t)-1994 

•  Fire  Ma  lagement  and  Ecosystem 
Health  in  th  ;  National  Park  system. 
DOI-Nation<  1  Park  Service-1994 

A  draft  re  )ort  is  expected  to  be  issued 
by  April  24,  1995.  At  that  time  the 
public  will  lave  an  additional 
opportunity  to  review  the  draft  report 
and  make  a  imments.  The  report  shall 
contain  rec(  mmendations  on. 

•  Federa  wildland  fire  management 
policy  and   trategic  goals  and  objectives 
for  the  fede  al  wildland  fire 
managemer  I  program:   ^ 

•  Barrier  .  and  obstacles 
(administra  ive,  regulator^',  and 
statutor>!  tl  at  prevent  accomplishment 
of  reconimt  nded  fire  management 
policy  and  ;trategic  goals  and 
objectives; 

•  Specif! :  actions  necessary  to 
overcome  t  lose  barriers  and  obstacles 

The  fma!  report  is  expected  to  be 
forwarded  o  the  Secretaries  of 
Agriculture  and  the  Interior  by  August 
15.  1995. 
Claudia  Sch  ^chter. 
Co-ChairStt  ehng  Group.  USDl 
Dr.  Charles  'hitpot. 
Co-Chair  Ste  cring  Croup.  USDA.  Forest 
Servict:. 
IFR  Do*:.  94-  32265  Filed  12-30-«»4:  8:4f»  ami 
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Grain  Inspection,  Packers  and 
Stockyards  Administration 

Opportunity  for  Designation  in  the 
Enid  (OK)  Area 

agency:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 

action:  Notice. 


JMI 


SUiy»IARY:  The  United  States  Grain 
Standards  Act,  as  amended  (Act), 
provides  that  official  agency 
designations  shall  end  not  later  than 
triennially  and  may  be  renewed.  The 
designation  of  Enid  Grain  Inspection 
Company,  hic.  (Enid),  will  end  June  30, 
1995.  according  to  the  Act.  and  GIPSA 
is  asking  persons  interested  in  providing 
official  services  in  the  Enid  area  to 
submit  an  application  for  designation 
DATES:  Applications  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  January  31,  1995. 
ADDRESSES:  Applications  must  be 
submitted  to  Janet  M.  Hart,  Chief. 
Review  Branch.  Compliance  Division, 
GIPSA.  USDA.  Room  1647  South 
Building.  P.O.  Box  96454,  Washington. 
DC  20090-6454.  Telecopier  (FAX)  users 
may  send  applications  to  the  automatic 
telecopier  machine  at  202-720-1015. 
attention:  Janet  M.  Hart.  If  an 
application  is  submitted  by  telecopier 
GIPSA  reserves  the  right  to  request  an 
original  application.  All  applications 
will  be  made  available  for  public 
inspection  at  this  address  located  at 
1400  Independence  Avenue.  S.W., 
during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1 
therefore,  the  Executive  Order  and  . 
Departmental  Regulation  do  not  apply 
to  this  action. 

Section  7(f)(1)  of  the  Act  authorizes  ' 
GIPSA'  Administrator  to  designate  a 
qualified  applicant  to  provide  official 
services  in  a  specified  area  after 
determining  that  the  applicant  is  better 
able  than  any  other  applicant  to  provide 
such  official  ser\'ices. 

GIPSA  designated  Enid,  main  office 
located  in  Enid,  Oklahoma,  to  provide 
official  inspection  services  under  the 
Acton  July  1.1992. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  no  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7{fl  of  the  Act.  The  designation 
of  Enid  end  on  June  30. 1995. 


The  geographic  area  presently 
assigned  to  Enid,  pursuant  to  Section 
7(f)(2)  of  the  Act,  which  will  he  assigned 
to  the  applicant  selected  for  designation 
is  as  follows:  Adair,  Alfalfa.  Atoka. 
Blaine,  Bryan,  Caddo,  Canadian,  Carter 
Cherokee.  Choctaw,  Cleveland.  Coal, 
Comanche.  Cotton,  Craig.  Creek,  Custer    . 
Delaware,  Dewey.  Garfield.  Garvin, 
Grady,  Grant,  Greer.  Harmon,  Haskell.      • 
Hughes,  Jackson,  jeffirsou,  jolmston. 
Kav.  Kingfisher.  Kiowa.  Latimer.  Le 
Flore,  Lincoln,  Logan,  Lovo.  McKT.lain, 
McCurtain,  Mcintosh.  Mcijor,  MarshaH. 
Mayes.  Murray.  Muskogee.  Noble. 
Nowata,  Okfuskoe,  Oklahoma. 
Okmulgee,  Osage.  Ottawa.  Pawnee. 
Payne.  Pittsburg,  Pontotoc. 
Pottawatomie,  Pushmataha.  Rogers. 
Senunole.  Sequoyah,  Stephens,  Tillman. 
Tulsa.  Wagoner.  Washington.  Washita. 
Woods,  and  Woodward  Counties. 
Oklahoma. 

Interested  persons,  including  linid, 
are  hereby  given  the  opportunity  to 
apply  for  designation  to  provide  official 
services  in  the  geographic  area  specified 
above  under  the  provisions  of  Section 
7(f)  of  the  Act  and  section  800.196(d)  of 
the  regulations  issued  thereunder 
Designation  in  the  Enid  area  is  for  the 
period  beginning  July  1.  1995.  and 
ending  no  later  thaii'luno  30.  1998. 
Persons  wishing  to  apply  for 
designation  should  contact  the 
Compliance  Division  at  the  address 
listed  above  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  appUcant  will  be 
designated. 

AUTHORITY:  Pub.  L.  94-582,  90  Stnl.  2867 
as  amended  (7  U.S.C.  71  et  seq  I 

Dated:  December  21,  1994 
Neil  E.  Porter 

Director.  Complinnre  Division 

IFR  Doc.  94-32213  Filed  12-3fr-94,  B.45  ami 

BILLING  CODE  3410-CN-F 


Opportunity  to  Comment  on  the 
Applicants  for  the  Detroit  (Ml),  Jinks 
(IL),  Keokuk  (lA),  and  Michigan  (Ml) 
Areas 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA) 

ACTION:  Notice. 


SUMMARY:  GIPSA  requests  comments  on 
the  applicants  for  designation  to  provide 
official  services  in  the  geographic  areas 
currently  assigned  to  Detroit  Grain 
Inspection  Service.  Inc.  (Detroit),  Jinks 
Grain  Weighing  Service  (Jinks).  Keokuk 
Grain  Inspection  Service  (Keokuk),  and 
Michigan  Grain  Inspection  Services.  Inc. 
(Michigan). 


DATES:  Comments  must  be  postmarked, 
or  sent  by  telecopier  (FAX)  or  elot  tronic 
mail  by  January  31, 1995. 
ADDRESSES:  Comments  must  be 
submitted  in  writing  to  Janet  M.  Hart, 
Chief,  Review  Branch,  Compliance 
Division.  GIPSA.  USDA.  Room  1647 
South  Building,  P.O.  Box  96454, 
Washington,  DC  20090-6454. 
SprintMail  users  may  respond  to 
|A:ATTMAIL.O:USDA,ID:A36JHART]. 
ATTMAIL  and  FTS2000MAIL  users 
may  respond  to  1A36JHART.  Telecopier 
(FAX)  users  may  send  comments  to  the 
automatic  telecopier  machine  at  202- 
720-1015.  attention:  Fanet  M.  Hart.  All 
comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  located  at  1400 
Independence  Avenue,  S.W.,  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 
SUPPt.EMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  rr-gulation 
as  defined  in  Executive  Order  12fi66 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  October  31,  1994,  Federal 
Register  (59  FR  54427,  54428).  GIPSA 
asked  persons  interested  in  providing 
official  ser\'ices  in  the  geographic  areas 
iissigned  to  Detroit,  Jinks,  Keokuk,  and 
Michigan  to  submit  an  application  for 
designation.  There  were  four  applicants. 
Detroit,  Keokuk,  and  Michigan,  each 
applied  for  designation  to  provide 
official  inspection  services  in  the  entire 
area  currently  assigned  to  them.  Jinks 
applied  for  designation  to  provide 
official  Class  X  and  Class  Y  weighing 
services  in  the  entire  area  currently 
assigned  to  them.  Springfield  Grain 
Inspection,  Inc..  applied  for  the  portion 
of  Keokuk's  area  that  includes  all  of 
Mason  County  and  the  part  of  Fulton 
County  South  of  State  Route  24. 

GIPSA  is  pubhshing  this  notice  to 
provide  interested  persons  the 
opportunity  to  present  comments 
c;onceming  the  applicants.  Commenters 
are  encouraged  to  submit  reasons  and 
pertinent  data  for  support  or  objet.tii)n 
to  the  designation  of  these  applicants. 
All  comments  must  be  submitted  to  the 
Compliance  Division  at  the  above 
address.  Comments  and  other  available 
infonnation  will  be  considered  in 
making  a  final  dei  ision.  GIPS.'\  will 
■publish  notice  of  the  final  decision  in 
the  Federal  Register,  and  GIPSA  will 
s«md  the  applicants  written  notification 
of  the  decision. 

AUTHOHrrv:  Pub.  1..  94-.">82.  90  Stat.  2867. 
as  iiineiided  (7  U.S.C  71  et  st-q.) 


Dated:  December  22,  1994. 
Neil  E.  Porter. 

Director.  Compliane  Divkiioa. 

IFR  Doc  94-32211  Filed  12-30-94;  »;45  am) 

atlUNG  CODE  34t«-EM-F 


Designation  of  tt>e  Grand  Forks  (ND), 
Lima  (OH),  and  Virginia  Areas 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). , 
ACTION:  Notice. 

SUMMARY:  GIPSA  announces  the 
designation  of  Grand  Forks  Grain 
Inspection  Department,  Inc.  (Grand 
Forks).  Lima  Grain  Inspection  Service, 
Inc.  (Lima),  and  the  Virginia  Department 
of  Agricuhurc  and  Consumer  Ser\ices 
(Virginia)  to  provide  official  services 
under  the  United  States  Grain  Standards 
Act,  as  amended  (Act). 
EFFECTIVE  DATES;  Februar>  1.  1995. 
ADDRESSES:  Janet  M.  Hart,  Chief.  Review 
Branch.  Compliance  Division.  GIPSA. 
USDA,  Room  1647  South  Building.  P.O. 
Box  96454,  Washington,  DC  20090- 
6454. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M  Hart,  telephone  202-720-8525 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12366 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  August  1.  1994,  Federal 
Register  (59  FR  38954),  GIPSA  asked 
persons  interested  in  providing  official 
services  in  the  geographic  areas 
assigned  to  Grand  Forks,  Lima,  and 
Virginia  to  submit  an  application  for 
designation.  Applications  were  due  by 
August  30,  1994.  Grand  Forks,  Lima, 
and  Virginia,  the  only  applicants,  each 
applied  for  designation  in  the  entire 
area  they  are  currently  assigned. 

GIPSA  requested  comments  on  the 
applicants  in  the  October  3,  1994 
Federal  Register  (59  FR  50222). 
Comments  were  due  by  Novembt-r  1, 
1994.  GIPSA  received  no  comments  by 
the  deadline. 

GIPSA  evaluated  all  availabl.; 
information  regarding  the  designation 
criteria  in  Section  7(f)(1)(A)  of  the  Act; 
and  according  to  Section  7(f)(l)CB), 
determined  that  Grand  Forks,  Lima,  and 
Virginia  are  able  to  provide  official 
ser\'ices  in  the  geographic  areas  for 
which  they  applied.  EfTective  February 
1,  1995,  and  ending  January  31. 1998, 
Grand  Forks  and  Lima  are  designated  to 
provide  official  inspection  services  in 
the  geographic  areas  spe<;ified  in  the 


August  1,  1994,  Federal  Ri^ster. 

Effective  February  1, 1995,  and  ending 
January  31,  1998,  Virginia  is  d«signafefl 
to  provide  official  inspection  and  Class 
X  and  Class  Y  weighing  services  in  the 
geographic  area  specified  la  the  August 
1,  1994,  Federal  Renter 

Interested  persons  may  obtain  oITicial 
services  by  contacting  Grand  Forks  at 
701-772-0151,  Lima  at  419-223-786B, 
and  Virginia  at  703-434-1387. 

AUTHORmr:  Pub.  L.  94-582,  90  .Stat.  2m>7. 
as  amended  (7  U.S.C  71  e*  seq.) 

Dated:  December  21, 1994 
Neil  E.  Porter 

Director.  Compliance  Division 

IFR  Doc.  94-32212  Filed  12-30-94;  8:4.5  anij 

BILLING  CODE  3410-EM-F 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 
[Docket  No.  941 259-4359] 

Request  for  Comments  on  Proposed 
Utility  Examination  Guidelines 

AGENCY:  Patent  and  Trademark  Office. 

Commerce. 

ACTION:  Notice  and  request  for  public 

comments. 

SUMMARY:  The  Patent  and  Trademark 
Office  (PTO)  requests  comments  from 
any  interested  member  of  the  public  on 
proposed  internal  guidelines  that  will 
be  used  by  patent  examiners  in  their 
review  of  patent  applications  for 
compliance  with  35  U.S.C.  101.  Beciiuse 
these  guidelines  govern  internal 
practices,  they  are  exempt  fi-om  notice 
and  comment  rulemaking  under  5 
U.S.C.  553{b)(A). 
DATES:  Written  comments  on  the 
proposed  guidelines  will  be  accepte«i  bv 
the  I'TO  until  February  24.  1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Commissioner  of 
Patents  and  Trademarks,  marked  to  th** 
attention  of  Jeff  Kushan.  Comments 
submitted  by  mail  should  be  sent  to 
Commissioner  of  Patents  and 
Trademarks,  Box  4,  Patent  and 
Trademaik  Office.  Washington.  DC 
20231.  Comments  may  also  be 
subj-r.itted  by  telefax  at  (703)  30.5-8385 
and  by  electronic  mail  through  the 
Internet  to  '"comments- 
biotech@tispto.gov."  Written  comments 
should  include  the  following 
information: 
— Name  and  affiliation  of  the  iniiividii.il 

responding; 
— An  indication  of  whether  comiiifnts 
offered  represent  views  of  the 
respondent  s  organization  or  are  the 
respondent's  personal  views;  .ind 
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— If  applicaUe 
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the  type  o 
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profit 
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Jeff  Kushan 
9300,  by  fax 
electronic  m 
by  mail  mark^ 
addressed  to 
Patents  and 
Washington 


lable 


.gov 


b^ 

jti 
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B.  Guidelines 
Applications 
U.S.C.  101 
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Examiners  itiust 
following  pro<ed 
applications 
U.S.C.  101. 

1.  Determin 
claimed  as  hisior 
done  to: 
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.  information  on  the 
's  organization,  including 
organization  (e.g., 
I  rade  group,  university,  non- 
orgafiization)  and  general  areas 

pr^enting  written  comments 
,  where  possible,  to 
comments  in  machine 

.  Such  submissions  may 
)y  electronic  mail  messages 
internet,  or  on  a  3.5" 
f  jrmatted  for  use  in  either 
01  MS-DOS  based 
Michine-readable 
should  be  provided  as 
:ext  (e.g.,  ASCII  or  plain 

cotoiments  will  be  available 
n;  pection  on  or  about  March 
902  of  Crystal  Park 
Drive,  Arhngton, 
addition,  comments 
ifiachine  readable  format 
e  on  or  around  March  1, 
anonymous  file  transfer 
via  the  Internet  (address: 
gov)  and  through  the 
'  Veb  (address: 
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NFORMATION  CONTACT: 
telephone  at  (703)  305- 
(703) 305-8885,  by 

il  at  kushan@uspto.gov,  or 
"  to  his  attention 

he  Commissioner  of 
1  rademarks.  Box  4, 

DC  20231. 


SUPPLEMENTAI  lY  INFORMATION: 


or  Examination  of 

or  Compliance  With  the 


„  guidelines  establish  the 
f  rocedures  to  be  followed 
when  examining 
compliance  with  the 
of  35  U.S.C.  101. 
also  address  issues  that 
_  examination  of 
c  aiming  protection  for 
lie  field  of  biotechnology 
.  The  guidelines  are 
)y  an  overview  of 
precedent  governing  the 


or  Examination  of 
or  Compliance  With  35 


adhere  to  the 
ures  when  examining 
compliance  with  35 


what  the  applicant  has 
her  invention.  This  is 


(a)  Ensure  that  the  applicant  has 
claimed  statutory  subject  matter  (e.g.,  a 
process,  a  machine,  a  composition  or  a 
manufacture);  and 

(b)  Ascertain  what  the  invention  is 
for,  purposes  of  determining  whether  it 
is  "useful." 

2.  Review  the  specification  and  claims 
to  determine  if  the  applicant  has 
disclosed  or  asserted  any  credible  utility 
for  the  claimed  invention. 

(a)  If  the  applicant  has  asserted  that 
the  claimed  invention  is  useful  for  any 
particular  purpose  and  that  assertion 
would  be  considered  credible  by  a 
person  of  ordinary  skill  in  the  art,  the 
Examiner  should  not  impose  a  rejection 
based  on  section  101.  Credibility  is  to  be 
assessed  from  the  perspective  of  one  of 
ordinary  skill  in  the  art  in  view  of  any 
evidence  of  record  (e.g.,  data, 
statements,  opinions,  references,  etc.) 
that  is  relevant  to  the  applicant's 
assertions. 

(b)  If  the  applicant  has  not  asserted 
that  the  claimed  invention  is  useful  for 
a  particular  purpose  but  such  a  use 
would  be  readily  apparent  to  a  person 
of  ordinary  skill  in  the  art,  the  Examiner 
should  not  impose  a  rejection  under 
section  101. 

3.  If  the  applicant  has  not  asserted  any 
credible  utility  for  the  claimed 
invention  or  a  utiHty  would  not  be 
readily  apparent  to  one  of  ordinarj'  skill 
in  the  art,  reject  the  claims  under 
section  101.  To  be  considered 
appropriate  by  the  Office,  a  rejection 
under  section  101  must  include  the 
following  elements: 

(a)  A  prima  facie  showing  that  the 
claimed  invention  has  no  utility.  A 
prima  facie  showing  of  no  utility  must 
establish  that  it  is  more  likely  than  not 
that  a  person  of  ordinary  skill  in  the  art 
would  not  consider  credible  any  utility 
for  the  claimed  invention  that  has  been 
asserted  by  the  applicant.  Where  no 
utility  has  been  asserted  in  the 
disclosure,  the  prima  facie  showing 
must  support  a  finding  that  a  person  of 
ordinary  skill  would  not  be  able  to 
ascertain  any  use  for  the  claimed 
invention.  A  prima  facie  showing  must 
contain: 

(i)  A  well-reasoned  statement  by  the 
Examiner  that  clearly  sets  forth  the 
reasoning  used  in  reaching  his  or  her 
conclusions; 

(ii)  Support  for  factual  findings  relied 
upon  by  the  Examiner  in  reaching  his  or 
her  conclusions;  and 

(iii)  Support  for  conclusions  of  the 
Examiner  that  evidence  provided  by  the 
applicant  to  support  an  asserted  utility 
would  not  be  considered  persuasive  to 
a  person  of  ordinary  skill  in  the  art. 

(b)  Evidence  that  supports  any  factual 
assertions  relied  upon  by  the  E.xaniiner 


in  establishing  the  prima  facie  showing. 
Whenever  possible,  the  Examiner  niuSt 
provide  documentary  evidence  that 
supports  the  factual  basis  of  a  prima 
facie  showing  of  no  utility  (e.g., 
scientific  or  technical  journals,  excerpts 
from  treatises  or  books,  or  U.S.  or 
foreign  patents).  If  documentary 
evidence  is  not  available,  the  Examiner 
should  note  this  fact  and  specifically 
explain  the  scientific  basis  for  his  or  her 
conclusions. 

4.  A  rejection  under  section  101 
should  not  be  maintained  if  an  asserted 
utility  for  the  claimed  invention  would 
be  considered  credible  by  a  person  of 
ordinar>'  skill  in  the  art  in  view  of  all 
evidence  of  record. 

Once  a  prima  facie  showing  of  no 
utility  has  been  properly  established, 
the  applicant  bears  the  burden  of 
rebutting  it.  The  applicant  can  do  this 
by  amending  the  claims,  by  providing 
reasoning  or  arguments,  or  by  providing 
evidence  in  the  form  of  a  declaration 
under  37  CFR  1.132  or  a  printed 
publication,  that  rebuts  the  prima  facie 
showing.  Once  a  response  has  been 
received  by  the  Examiner,  he  or  she 
should  review  the  original  disclosure, 
any  evidence  relied  upon  in  establishing 
the  prima  facie  showing,  anv  claim 
amendments  and  any  new  reasoning  or 
evidence  provided  by  the  applicant  in 
support  of  an  asserted  utility.  It  is 
essential  that  the  Examiner  recognize, 
fully  consider  and  respond  to  each 
substantive  element  of  any  response  to 
a  rejection  under  section  ioi. 

Examiners  are  reminded  that  they 
must  treat  as  true  credible  statements 
made  by  an  applicant  or  a  declarant  in 
the  specification  or  in  a  declaration 
provided  under  37  CFR  1.132,  unless 
they  can  show  that  one  of  ordinary  skill 
in  the  art  would  have  a  rational  basis  to 
doubt  the  truth  of  such  statements. 
Thus,  not  accepting  the  opinion  of  a 
qualified  expert  that  is  based  on  an 
appropriate  factual  record  would  clearly 
be  improper. 

II.  Additional  Information 

The  PTO  has  prepared  an  analysis  of 
the  law  governing  35  U.S.C.  101  to 
support  the  guidelines  outlined  above. 
Interested  members  of  the  public  are 
invited  to  comment  on  the  legal  analysis 
as  well  as  the  guidehnes.  Copies  of  the 
legal  analysis  can  be  obtained  from  Jeff     - 
Kushan,  who  can  be  reached  using  the 
information  indicated  above. 

Dated:  December  2.1.  1994. 
Bruce  A.  Lehman, 

Assistant  Si^creUiry  of  CommtTce  and 
Commissioner  of  Patents  and  Tradrmnrl^s 
IFR  Dot;.  04-.123H  Filed  12-30-94.  8:4i  ,ini| 

BILUNG  CODE  3510-1S-M 


DEPARTMENT  OF  ENERGY 

Office  of  Civilian  Radioactive  Waste 
Management 

Safe  Transportation  and  Emergency 
Response  Training;  Technical 
Assistance  and  Funding 

AGENCY:  Office  of  Civilian  Radioactive 

Waste  Management,  Department  of 

Energy. 

ACTION:  Notice  of  inquiry. 
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SUMMARY:  The  Department  of  Enei^ 
(the  Department)  intends  to  implement 
a  program  of  technical  assistance  and 
funding  to  train  State,  local  and  tribal 
public  safely  officials  of  appropriate 
local  jurisdictions  with  regard  to  the 
transport  of  spent  nuclear  fuel  or  high- 
level  radioactive  waste.  The  training 
would  cover  safe  transport  procedures 
and  emergency  responses.  This  notice 
briefly  describes  implementation 
options  being  considered,  and  members 
of  the  public  are  invited  to  comment. 

The  Department  expects  to  hold 
public  meetings  in  order  to  facilitate 
active  public  involvement  in 
development  of  pohcies  and  procedures 
to  administer  the  program. 
DATES:  Written  comments  should  be 
mailed  to  the  Department  and  must  be 
received  on  or  before  April  3,  1995, 
ADDRESSES:  Written  comments  (3 
copies)  should  be  directed  to:  U.S. 
Department  of  Energy,  c/o  Lois  Smith, 
TRW  Environmental  Safety  Systems. 
2650  Park  Tower  Drive,  Suite  800, 
Vienna,  Virginia  22180.  ATTN:  Section. 
180(c)  Comments. 

Persons  submitting  comments  should 
include  their  names  and  addresses. 
Receipt  of  comments  in  response  to  this 
Notice  will  be  acknowledged  if  a 
stamped,  self  addressed  postal  card  or 
envelope  is  enclosed. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the 
transpwtaticMi  of  spent  fuel  and  high- 
level  radioactive  waste  under  the  " 
Nuclear  Waste  Policy  Act.  please 
contact:  Mr.  Allen  Braison.  Operational 
Activities  Team  Leader,  Office  of 
Civilian  Radioactive  Waste  Management 
(RVV-45),  U.S.  Department  of  Energy. 
1000  Independence  Avenue,  SW., 
Washington,  D.C  20585,  Telephone:  1- 
202-586-2280.  For  general  information 
on  this  Notice,  please  contact:  Ms.  Ellen 
Ott.  Office  of  General  Counsel,  (GC-52). 
U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585.  Telephone:  1- 
202-586-69/5. 

Information  packets  are  available  for 
interested  persons  who  want 
background  information  about  Office  of 


Civilian  Radioactive  Waste  Management 
(OCRWM)  transportation  prior  to 
providing  comments.  To  receive  an 
information  packet,  please  call:  1-80O- 
225-NWPA  (or  call  488-551 3  in 
Washington,  D.C.)  or  write  to  the 
OCRWM  Information  Center.  Post  Office 
Box  44375.  Washington.  DC.  20026. 

Copies  of  comments  received  will  be 
available  for  examination  and  may  be 
photocopied  at  the  Department's  public 
reading  room  at  1000  Independence 
Avenue  SW,  room  lE-190,  Washington, 
DC. 

SUPPLEMENTARY  INFORMATION; 

Purpose  and  Need  for  Agency  Action 

Under  the  Nuclear  Waste  Policy  Act 
of  1982,  as  amended,  (the  Act)  (42 
U.S.C.  10101  et  seq),  the  Department  is 
responsible  for  managing  the  disposal  of 
spent  nuclear  fuel  from  civilian  nuclear 
power  plants  and  high-level  radioactive 
waste,  and  for  possible  monitored 
retrievable  storage  of  spent  nuclear  fuel 
pridr  to  disposal.  The  Department  is 
alsd  responsible  for  transportation  of 
spent  nuclear  fuel  to  the  DepartraeDt's 
disposal  or  storage  site.  In  order  to  carry 
out  these  responsibilities,  the 
Department  needs  to  develop  a  policy 
and  procedures  to  implement  Section 
180(c)  of  the  Act  whicli  authorizes 
technical  assistance  and  funds  to  States 
for  training  public  safety  officials  of 
appropriate  units  of  local  government 
and  Indian  tribes  in  safe  routine 
transport  and  emergency  response 
through  whose  jurisdiction  the 
Secretary  of  Energy  plans  to  transport 
spent  nuclear  fuel.  To  ensure  that  the 
lull  range  of  issues  and  alternatives 
related  to  the  policy  and  pnx:etUires  is 
addressed,  the  Department  invitt^ 
comments  regarding  the  scope  and 
implementation  mechanisms  of  Section 
180(r). 

Section  180(c>  History 

The  Department's  work  to  date  on 
Section  180(c)  policies  and 
implementation  procedures  has  bf?f>n 
discussed  primarily  in  three  fnnims: 
Transportation  Coordination  Gnjiip 
met-tings.  Transportation  Ext«?mal 
Coordination  Working  Group  nwnitings 
and  several  cooperative  agreements  with 
national  and  regional  organizatior.s 
representing  State,  local  and  tribal 
constituencies.  These  grotips  have  met 
and  will  aintinue  to  meet  periodically 
to  identify  and  discuss  issues  relatt^  to 
the  transport  of  radioactive  materials. 
This  Notice  of  Inquiry  begins  a  notire 
and  comment  process  in  the  Federal 
Register  that  will  broaden  participation 
in  the  discussion  of  Section  lao(c) 
policy  and  implementation  pn^oRdums. 


The  Department  has  released  two 
documents  that  discuss  Section  180(c) 
policy  and  implementation  in  light  of 
the  onrent  regulatory  environment  and 
stakeholder  concerns.  These  two 
documents  are  the  Strategy  for  OCRWM 
to  Provide  Training  Assistance  to  State, 
Tribal,  and  Local  Governments 
(November  1992,  DOE/RW-0374P),  and 
the  Preliminary  Draft  Options  for 
Providing  Technical  Assistance  and 
Funding  Under  Section  180(c)  of  the 
Nuclear  Waste  Policy  Act.  as  Amended 
(November  1992).  These  documents  are 
available  by  requesting  the  information 
packet  fi-om  the  OCRWM  Information 
Center. 

The  Strategy  paper  identifies  certain 
planning  principles  and  steps  needed  to 
implement  Section  180(c).  Il  also 
addresses  stakeholder  comments  on  the 
draft  version  of  the  document.  The 
Preliminary  Draft  Options  paper 
identifies  various  options  available  to 
the  Department  for  implementing  the 
funding  and  technical  assistance 
requirements  of  the  Act.  The  five  option 
groups  identified  and  discussed  below 
are  as  follows:  (1)  Use  established 
Federal  agency  programs  other  than  flu; 
Department's.  (2)  establish  agreements 
with  State,  local,  tribal,  and  other 
organizations.  (3)  establish  a 
Department-wide  grant  program,  (4) 
establish  an  OCRWM  grant  program,  or 
(5)  self«tt  a  mixed  group  of  options 
coniprisi::g  elements  from  the  previous 
four  gro'.ips. 

The  Department  will  further 
in>.  t;.->!i^atn  the  programs  discussi'd  in 
the  P'^liminary  Draft  Options  paper  to 
dcici  m.iie  appropriate  Section  180(c) 
poii.  V  and  implementation  procedures. 
The  oolmns.  in  greater  detail,  include: 

11}  L'.-if!  Fatablished  Federal  Ageni:y 
Prop  Jill:,  Other  Than  the  Departmf'nt':^ 

•  The  Federal  Emergency 
Manv;«nient  Agency's  Comprehensive 
Coi.ntq-Tl.ve  Agreement  program  (Civil 
Pn'|:.i  ediess  Guide:  CCA  General 
Proi;.  :Hn  Ci-idelines,  CPG  1-3/October 
19S2;.  Vhe  F'.xieral  Emergency 
M.i.".i.;ement  Agency  is  responsible  for 
cooniiiiating  emergency  planning, 
prrpa- ediiess.  mitigation,  and  assistant:!? 
fun<  tions  of  the  Federal  Government 
and  .IS  a  part  of  that  mission,  the 
Conij,'rehrnsive  Cooperative  .Agreenn'nt 
me»  hanisin  channels  financial  and 
tec  linical  assistance  through  n  sinj^h? 
rot  ipitfpt  for  State  and  local 
governments. 

•  Department  of  Transportation's 
training  qnd  planning  grants  through  the 
Hazjirdous  Materials  Transportation 
Act.  as  amended.  This  program, 
administered  bv-  the  Department  of 
Transportation's  Research  and  Sp.vinl 
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(2)  Establish  ,  \greements  With  State, 
Local.  Tribal,  and  Other  Organizations 
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imple  nentation. 
•  Departm  ent  of  Energy's  Waste 
Isolation  Pih  t  Plant:  The'l992  Waste 
Isolation  Pih  t  Plant  Land  Withdrawal 
Act  (Pub  L.  i02-579)  has  made 


financial  and  technical  assistance  to 
States  and  Tribes  a  legal  requirement. 
Funds  have  been  distributed  to  States 
through  a  cooperative  agreement  with 
the  Western  Governors'  Association  and 
with  individual  Tribes. 

•  Department  of  Energy's 
Environmental  Restoration  and  Waste 
Management:  The  Office  of 
Environmental  Management  is 
responsible  for  the  development  of  all 
Department  transportation  policy  with 
the  exception  of  the  transport  of  civilian 
spent  nuclear  fuel  and  high-level  waste 
to  a  Nuclear  Waste  Policy  Act  facility 
and  the  transportation  of  weapons 
related  materials  or  components.  The 
office  has  funded  transportation 
emergency  response  training  for  various 
Department  shipments. 

(41  Establish  an  OCRWM  Grant  Program 

•  Under  this  option.  OCRWM  would 
develop  and  implement  its  own 
program,  specifically  tailored  to  Section 
180(c)  requirements.  The  payment 
mechanisms  could  include  a  formula 
combining  two  (?r  more  grants,  direct 
payments,  or  cooperative  agreements. 

(5)  Use  Elements  From  the  Previous 
Four  Groups 

•  Options  from  the  preceding  groups 
can  be  interchanged  in  a  variety  of 
ways.  Since  each  option  has  elements 
that  meet  only  portions  of  the  Section 
180(c)  program  requirements,  it  might 
be  necessary  to  implement  a  variety  of 
options. 

Any  Department  decisions  must 
weigh  the  applicability  of  each  program 
option  to  Section  180(c)  mandates  to 
encompass  safe  routine  transportation 
as  well  as  emergency  response 
capabilities  over  rail  and  highway 
modes  for  both  State  and  Tribal 
recipients.  In  order  to  understEmd  the 
benefits,  costs  and  drcvbacks  of  each 
program  option,  the  Department  will 
conduct  an  in-depth  investigation  of 
each  program  option. 

Request  for  Submission 

The  Department  solicits  comments 
from  the  public  on  all  aspects  of  Section 
180(c)  implementation,  including  but 
not  limited  to:  Which  option  is  the  least 
administratively  burdensome?  Which 
option  offers  the  greatest  flexibility  for 
recipients?  What  eligibility  criteria  do 
similar  funding  and  training  programs 
use?  What  formulas  exist  for  division  of 
funds  among  eligible  parties?  What 
restrictions  should  apply  to  the  use  of 
funds?  How  may  funds  be  used  in 
similar  programs?  What  should  be 
included  under  the  term  "technical 
assistance"?  Based  on  past  experience, 
what  tj'pes  and  scope  of  training 


activities  would  be  appropriate  for 
implementation  under  Section  180(c)? 

Issued  in  Washington.  D.C..  Dweniher  2H. 
1994 

Lake  Barrett, 

Acting  Director.  Office  of  Civilian  Radioactive 
Waate.  Management 

[PR  Doc.  04-32315  Filed  12-30-94.  8-4.i  ami 
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Office  of  Energy  Efficiency  and 
Renewable  Energy 

(Case  No.  F-077] 

Energy  Conservation  Program  for 
Consumer  Products:  Decision  and 
Order  Granting  a  Waiver  from  the 
Furnace  Test  Procedure  to  York 
International 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy 

ACTION:  Decision  and  Order 

SUMMARY:  Notice  is  given  of  the 
Decision  and  Order  (Case  No.  F-077) 
granting  a  Waiver  to  York  International 
(York)  from  the  e.xisting  Department  of 
Energy  (DOE)  test  procedure  for 
furnaces.  The  Department  is  granting 
York's  Petition  for  Waiver  regarding 
blower  time  delay  in  calculation  of 
Annual  Fuel  Utilization  Efficiency 
(AFUE)  for  its  P2LN  and  PBNL  Unes  of 
condensing  furnaces. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cyrus  H.  Nasseri.  U.S.  Department  of 
Energy.  Office  of  Energy  Efficiency 
and  Renewable  Energy.  Mail  Station 
EE-431,  Forrestal  Building.  1000 
Independence  Avenue,  SW.. 
Washington.  DC  20585.  (202)  58fi- 
9138. 

Eugene  Margolis.  Esq..  U.S.  Department 
of  Energy.  Office  of  General  Counsel. 
Mail  Station  GC-72.  Forrestal 
Building.  1000  Independence  Avenue. 
SW.,  Washington,  DC  20585,  (202) 
586-9507. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  430.27(g), 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  as  set  out  below. 
In  the  Decision  and  Order,  York  has 
been  granted  a  Waiver  for  its  P2LN  and 
PBNL  lines  of  condensing  furnaces, 
permitting  the  company  to  use  an 
alternate  test  method  in  determining 
AFUE. 


Issued  in  Washington.  DC.  on  December 
23,  1994. 

Christine  A.  Ervin, 

Assistant  Secretary.  Energy  Efficiency  and 
Renewable  Energy. 

Decision  and  Order 

In  the  matter  of:  York  International.  (Case 
No.  F-077) 

Background 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA),  Public  Law  94-163,  89  Stat. 
917.  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA). 
Public  Law  95-619.  92  Stat.  3266.  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA). 
Public  Law  100-12,  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988). 
Public  Law  100-357,  and  the  Energy 
Policy  Act  of  1992  (EPAct).  Public  Law 
102-486. 106  Stat.  2776.  which  requires 
DOE  to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  Part 
430,  Subpart  B. 

The  Department  amended  the 
prescribed  test  procedures  by  adding  10 
CFR  430.27  to  create  a  waiver  process. 
45  FR  64108,  September  26,  1980. 
Thereafter.  DOE  further  amended  its 
appliance  test  procedure  waiver  process 
to  allow  the  Assistant  Secretary  for 
Energy  Efficiency  and  Renewable 
Energy  (Assistant  Secretary)  to  grant  an 
Interim  Waiver  from  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures.  51  FR  42823. 
November  26,  1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive  temporarily 
test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures,  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  final  test 
procediu-e  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 


The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant 
immediate  relief  pending  a 
determination  on  the  Petition  for 
Waiver.  An  Interim  Waiver  remains  in 
effect  for  a  period  of  180  days  or  until 
DOE  issues  its  determination  on  the 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

York  filed  a  "Petition  for  Waiver." 
dated  September  22, 1994,  in 
accordance  with  Section  430.27  of  10 
CFR  Part  430.  The  Department 
published  in  the  Federal  Register  on 
November  10,  1994,  York's  petition,  and 
solicited  comments,  data,  and 
information  respecting  the  petition.  59 
FR  56064.  York  also  filed  an 
"Application  for  Interim  Waiver"  under 
Section  430.27(g),  which  IXDE  granted 
on  November  2, 1994.  59  FR  56064, 
November  10.  1994. 

No  comments  were  received 
concerning  either  the  "Petition  for 
Waiver  "  or  the  "Interim  Waiver."  The 
Department  consulted  with  the  Federal 
Trade  Commission  (FTC)  concerning  the 
York  Petition.  The  FTC  did  not  have  any 
objections  to  the  issuance  of  the  waiver 
to  York. 

Assertions  and  Determinations 

York's  Petition  seeks  a  waiver  from 
the  DOE  test  provisions  that  require  a 
1.5-minute  time  delay  between  the 
ignition  of  the  burner  and  the  starting  of 
the  circulating  air  blower.  York  requests 
the  allowance  to  test  using  a  30-second 
blower  time  delay  when  testing  its  P2LN 
and  PBNL  lines  of  condensing  furnaces. 
York  states  that  since  the  30-second 
delay  is  indicative  of  how  these  models 
actually  operate,  and  since  such  a  delay 
results  in  an  overall  furnace  AFUE 
improvement  of  approximately  1.5 
percentage  points,  the  petition  should 
be  granted. 

Under  specific  circumstances,  the 
DOE  test  procedure  contains  exceptions 
which  allow  testing  with  blower  delay 
times  of  less  than  the  prescribed  1.5- 
minute  delay.  York  indicates  that  it  is 
unable  to  take  advantage  of  any  of  these 
exceptions  for  its  P2LN  and  PBNL  lines 
of  condensing  furnaces. 

Since  the  blower  controls 
incorporated  on  the  York  furnaces  are 
designed  to  impose  a  30-second  blower 
delay  in  every  instance  of  start  up.  and 


since  the  current  provisions  do  not 
specifically  address  this  type  of  control. 
DOE  agrees  that  a  waiver  should  be 
granted  to  allow  the  30-second  blower 
time  delay  when  testing  the  York  P2LN 
and  PBNL  lines  of  condensing  furnaces. 
Accordingly,  with  regard  to  testing  the 
P2LN  and  PBNL  condensing  furnaces, 
today's  Decision  and  Order  exempts 
York  from  the  existing  provisions 
regarding  blower  controls  and  allows 
testing  with  the  30-second  delay. 
It  is,  therefore,  ordered  that: 

(1)  The  "Petition  for  Waiver"  filed  bv 
York  International.  (Case  No.  F-077)  is 
hereby  granted  as  set  forth  in  paragraph 

(2)  below,  subject  to  the  provisions  of 
paragraphs  (3).  (4).  and  (5). 

(2)  Notwithstanding  any  contrary 
provisions  of  Appendix  N  of  10  CFR 
Part  430.  Subpart  B.  York  International, 
shall  be  permitted  to  test  its  P2LN  and 
PBNL  lines  of  condensing  furnaces  on 
the  basis  of  the  test  procedure  specified 
in  10  CFR  Part  430,  with  modifications 
set  forth  below: 

(i)  Section  3iO  of  Appendix  N  is 
deleted  and  replaced  with  the  following 
paragraph: 

3.0  Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in 
Section  9  in  ANSI/ASHRAE  Standard 
103-82  with  the  exception  of  Sections 
9.2.2.  9.3.1.  and  9.3.2.  and  the  inclusion 
of  the  following  additional  procedures: 

(ii)  Add  a  new  paragraph  3.10  to 
Appendix  N  as  follows: 

3.10  Gas-  and  Oil-Fueled  Central 
Furnaces.  The  following  paragraph  is  in 
lieu  of  the  requirement  specified  in 
Section  9.3.1  of  ANSI/ASHRAE 
Standard  103-82.  After  equilibrium 
conditions  are  achieved  following  the 
cool-down  test  and  the  required 
measurements  performed,  turn  on  the 
furnace  and  measure  the  fiue  gas 
temperature,  using  the  thermocouple 
grid  described  above,  at  0.5  and  2.5 
minutes  after  the  main  bumer(s)  comes 
on.  After  the  burner  start-up,  delay  the 
blower  start-up  by  1.5  minutes  (i). 
unless:  (1)  the  furnace  employs  a  single 
motor  to  drive  the  power  burner  and  the 
indoor  air  circulating  blower,  in  which 
case  the  burner  and  blower  shall  be 
started  together;  or  (2)  the  furnace  is 
designed  to  operate  using  an  unvarying 
delay  time  that  is  other  than  1.5 
minutes,  in  which  case  the  fan  control 
shall  be  permitted  to  start  the  blower;    - 

(3)  the  delay  time  results  in  the 
activation  of  a  temperature  safety  device 
which  shuts  off  the  burner,  in  which 
case  the  fan  control  shall  be  permitted 
to  start  the  blower.  In  the  latter  case,  if 
the  fan  control  is  adjustable,  set  it  to 
start  the  blower  at  the  highest 
temperature.  If  the  fan  contro\  is 
permitted  to  start  the  blower,  measure 
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etfry.  Energy  Efficiency  and 
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:319  Filed  12-30-94;  8:45  am) 


4SO-01-P 


Enfergy  Regulatory 
n 

EL93-54-002,  et  al.] 


Public  Service  Corporation, 
Rate  and  Corporate 


et  a!.;  Elec'  ric 
Reguhtior  Filings 

December  2l  1994. 

Take  rot  ce  that  the  following  filings 
have  been   iiade  with  the  Commission: 

n  Public  Service 


L9.'J-54-O02| 
that  on  November  2H, 
Public  Service 
tendered  for  filing  its 
pliance  report  in  the  above- 
docket. 
date:  January  6, 1995.  in 
with  Standard  Paragraph  E 
this  notice. 


)f 


2.  Enron  Ppwer  Marketing.  Inc. 

I'lot  ket  No. 
Take  no 
i*)94.  Enrri:  Power  Marketing,  !nc 


ER04-24-0051 

ce  that  on  December  12, 


tendered  for  filing  a  summary  of  its 
activity  for  the  quarter  ending 
September  30,  1994.  pursuant  to  the 
Commission's  letter  order  issued 
December  2,  1993. 

Comment  date:  January  6.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  New  England  Power  Company 

I  Docket  No.  ER95-267-OOOI 

Take  notice  that  on  December  13. 
1994,  New  England  Power  Company 
(NEP),  tendered  for  filing  further 
information  concerning  its  filing  in  this 
docket,  in  particular  how  the  net 
revenues  expected  to  be  received  from 
NEP's  sale  of  sulfur  dioxide  allowances 
produced  by  the  involvement  of  NEP's 
generating  stations  in  the  acid  rain 
program  of  the  Federal  Clean  Air  Act 
would  be  treated  under  N'EP's  filing. 

Comment  date:  January  9.  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end-of  this  notice. 

4.  Altresco-Piltsfield,  L.P. 

[Docket  No.  QF88-21-0051 

On  December  16.  1994.  Altresco- 
PittsField,  L.P.  (Applicant),  tendered  for 
filing  an  amendment  to  its  filing  in  this 
docket. 

The  amendment  provides  additional 
information  pertaining  to  the  ownership 
of  its  cogeneration  facility.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

Comment  date:  ]anuary  12,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Selkirk  Cogen  Partners,  L.P. 

IDotket  No.  QF89-274-011] 

On  December  13. 1994,  Selkirk  Cogen 
Partners,  LP.  (Applicant),  submitted  for 
filing  an  amendment  to  its  filing  in  this 
docket. 

The  amendment  provides  additional 
information  pertaining  to  the  ownership 
of  its  cogeneration  facility.  No 
determination  has  been  made  that  the 
'  submittal  constitutes  a  complete  filing. 

Comment  date:  fanuary  12,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Pasco  Cogen,  Ltd. 

(Docket  No.  QF92-l.i6-O0l! 

On  December  19. 1994,  Pasco  Cogen. 
Ltd.  (Applicant),  submitted  for  filing  an 
amendment  to  its  filing  in  this  docket. 

The  amendment  provides  additional 
information  pertaining  to  llie  ownership 
and  technical  aspects  of  its  cogeneration 
facility.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
co:np!e!o  filing. 


Comment  date:  January  12. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E.. 
Washington,  DC  2042R,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protest.^ 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretory. 

jFR  Doc.  94-32282  Filed  12-30-94;  8:45  ami 
BILLING  CODE  6717-01-P 


(Project  No.  1267-002,  Project  No.  2406- 
002,  Project  No.  2465-000,  South  Carolina] 

Greenwood  County  and  Duke  Power 
Company;  Notice  of  Availability  of 
Draft  Environmental  Assessment 

December  27.  1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
applications  for  new  licen.ses  for  the 
following  three  existing  hydroelectric 
projects,  all  of  which  are  located  on  the 
Saluda  River  in  South  Carolina:  (1)  The 
Saluda  Station  Project  (No.  2406-002), 
located  in  Greenville  and  Pickens 
Counties,  near  Greenville,  SC:  (2)  the 
Hollidays  Bridge  Project  (No.  2465- 
003),  located  in  Greenville  and 
Anderson  Counties  near  Greenville,  SC; 
and  (3)  the  Buzzards  Roost  Project  (No. 
1267-000).  located  in  Newberry. 
Laurens,  and  Greenwood  Counties  near 
Greenwood.  SC.  The  Commission  has 
prepared  a  Draft  Multiple  Project 
Environmental  Assessment  (Draft  EA) 
covering  all  three  projects.  In  the  Draft 
EA.  the  Commission's  staff  has  analyzed 
the  existing  and  potential  future 
environmental  impacts  of  the  projects 
and  has  concluded  that  licensing  the 
pro;!-',;ls.  with  ripp.'cprialo 


environmental  protective  or 
enhancement  measures,  would  not 
constitute  a  major  federal  action  that 
would  significantly  affect  the  quality  of 
the  human  environment. 

Copies  of  the  Draft  EA  are  available 
for  review  in  the  Public  Reference 
Branch,  Room  3104,  of  the 
Commission's  offices  at  941  North 
Capitol  Street,  NE.,  Washington,  DC 
20426. 

Any  comments  should  be  filed  within 
45  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  For  fiirther 
information,  contact  Charles  R.  Hall, 
Environmental  Coordinator,  at  (202) 
219-2853. 
Lois  D.  CasheH, 
Secretary. 
[FR  Doc.  94-32244  Filed  12-30-94;  8:45  am] 
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[Docket  No.  ER95-7-000] 

Associated  Power  Services,  Inc.; 
Notice  of  Issuance  of  Order 

December  28,  1994. 

On  October  4,  1994  and  November  7. 
1994,  Associated  Power  Services,  Inc. 
(APSI)  submitted  for  filing  a  rate 
schedule  under  which  APSI  will  engage 
in  wholesale  electric  power  and  energy 
transactions  as  a  marketer.  APSI  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  APSI 
requested  that  die  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  hability  by  APSI. 

On  December  16,  1994,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  APSI  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  APSI  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 


some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  APSI's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene, 
or  protests,  as  set  forth  above,  is  January 
17,  1995. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch.  Room  3308,  941 
North  Capitol  Street,  N.E.  Washington, 
D.C.  20426. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  94-32283  Filed  12-30-94;  8.45  ami 
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[Docket  No.  RP90-95-009] 

Colorado  Interstate  Gas  Company; 
Notice  of  Compliance  Filing 

December  27. 1994. 

Take  notice  that  on  December  20, 
1994,  Colorado  Interstate  Gas  Company 
(CIG).  tendered  for  filing  a  semiannual 
compliance  filing  consisting  of  work 
papers  detailing  accrued  interest 
payments  made  by  CIG  to  its  affected 
customers  related  to  the  unused  portion 
of  transportation  credits  in  the  instant 
docket. 

CIG  states  that  copies  of  the  filing 
were  served  upon  all  of  the  parties  to 
this  proceeding  and  affected  state 
commissions  and  affected  parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  January  4,  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestant  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room! 

Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  94-32245  Filed  12-30-94;  8:45  am! 
BtLUNG  COOE  6717-01-M 


[Docket  No.  ER94-1 672-000] 

Imprimis  Corporation;  Notice  of 
Issuance  of  Order 

December  28,  1994. 

On  September  19,  1994  and  October 
24,  1994,  Imprimis  Corporation 
(Imprimis)  submitted  for  filing  a  rate 
schedule  under  which  Imprimis  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer. 
Imprimis  also  requested  waiver  of 
various  Commission  regulations.  In 
particular.  Imprimis  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Imprimis. 

On  December  14,  1994,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Appfications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Imprimis  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E.. 
Washington,  DC.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  pHjriod.  Imprimis  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person:  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Imprimis's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
13,  1995. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch.  Room  3308,  941 
North  Capitol  Street.  N.E..  Washington. 
D.C.  20426. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-32284  Filed  12-30-94;  «  -Jf.  ,.a.' 
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[Docket  No.  Ri  »95-48-001] 

Koch  GaJewiiy  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 
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Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E., 
Washington,  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Commissions  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  should  be  filed  on  or  before 
January  4.  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
jFR  Uoc.  94-.32247  Filed  12-30-94:  8:45  ami 
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:iP84-42-016] 


Koch  Gatekay  Pipeline  Company; 
Notice  of  F  ef  and  Report 


1994. 

:e  that  on  December  16. 
Gateway  Pipeline  Company 
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(Dccket  No.  BP84-42-015] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Refund  Repoit 

De.:eml)er  27.  1994. 

Take  notice  that  on  December  16, 
1994,  Koch  Gateway  Pipeline  Company 
(Koch),  formerly  United  Gas  Pipe  Line 
Company,  tendered  for  filing  its  refund 
report  reflecting  funds  remitted  by  Koch 
to  LaClede  Gas  Company  pursuant  to 
settlement  agreements  in  the  above 
referenced  docket. 

Koch  states  that  the  funds  were 
remitted  in  September  1994.  Koch  states 
that  the  total  refund  amounted  to 
56.102,287,  inclusive  of  principal  and 
interest. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
motions  or  protests  should  be  filed  on 
or  before  January  4,  1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Sftcretary. 
IFR  Doc.  94-32246  Filed  12-30-94;  8:45  am! 

aiLLtNG  C00€  6717-<11-M 


[Docket  No.  ER94-466-000] 

Moreau  Manufacturing  Corporation; 
Notice  of  Filing 

December  21. 1994. 

Take  notice  that  on  December  19. 
1994,  Moreau  Manufacturing 
Corporation  tendered  for  filing  a  letter 
requesting  that  the  Commission  accept 
it  for  filing  subject  to  resolution  of 
issues  currently  being  reviewed  by  the 
Commission  in  Docket  No.  ER94-465- 
000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  21 1 
and  21 4  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  4, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-32249  Filed  12-30-94;  8:45  anil 
BILLtHG  CODE  e717-01-M 


Office  of  Fossil  Energy 

(FE  Docket  No.  94-9B-NG] 

« 

ECNG  Inc.;  Order  Granting  Blanket 
Authorization  To  Export  Natural  Gas 
To  Canada 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order. 


summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
ECNG  Inc.  authorization  to  export  up  to 
9.5  Bcf  of  natural  gas  to  Canada  over  a 
two-year  term  beginning  on  the  date  of 
first  delivery. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room.  3F-056. 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington,  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 


Issued  in  Washington,  DC,  December  8, 
1994. 

Clifford  P.  Tomaszewski, 
Director,  Office  of  NaturaLGas,  Offitre  of  Fuels 
Prngrams,  Office  of  Fossil  Energy. 
IFR  Doc.  94-32323  Filed  12-30-94:  845  am) 
BILUNG  CODE  64SO-01-M  ' 


[FE  Docket  No.  94-100-NG] 

IGI  Resources,  Inc.;  Order  Granting 
Blanket  Authorization  To  Import 
Natural  Gas  From  Canada 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  IGI 
Resources.  Inc.  blanket  authorization  to 
import  up  to  225  Bcf  of  natural  gas  from 
Canada.  This  authorization  to  import 
natural  gas  is  for  a  period  of  two  years 
beginning  August  1.  1994.  through  July 
31, 1996. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056. 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  IX;.  on  Decembtr 
15.1994. 
Clifford  Tomaszewski, 

Din'ctoT.  Office  of  Natural  Gas.  Office  of  Fuels 
Programs.  Office  of  Fossil  Energy. 

jFR  Doc.  94-32321  Filed  12-:in-94;  8:45  ym| 

aiLtING  CODE  645a-01-P 


[FE  Docket  No.  94-88-44G] 

indeck  Oswego  Limited  Partnership 
and  Indeck  Yerkes  Limited 
Partnership;  Order  Granting  Blanket 
Authorization  To  import  Natural  Gas 
From  Canada 

agency:  Officeof  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Indeck  Oswego  Limited  Partnership  and 
Indeck  Yerkes  Limited  Partnership 
authorization  to  import  up  to  ^  billion 
cubic  feet  of  natural  gas  from  Canada 
over  a  two-year  term  beginning  on  the 
date  of  the  first  import  delivery  after 
March  31. 1995. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room.  3F-056. 
Forrestal  Building.  1000  lndep«ndence 


Avenue,  SW..  Washington.  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  DC.  December  t5. 
1994. 
Clifford  P.  Tomaszewski, 

Director.  Office  ofMatural  Gas,  Office  of  Funis 

Programs.  Office  ofFos.sil  Energy. 

IFR  Doc.  94-32325  Filed  12-30-94;  8:45  ami 

BILLING  CODE  6450-01 -P 

[FE  Docket  No.  g4-99-NG] 

National  Fue*  Gas  Distribution 
Corporation;  Order  Granting  Blanket 
Authorization  To  Import  and  Export 
Natural  Gas  From  and  To  Canada 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
National  Fuel  Gas  Distribution 
Coiporation  authorization  to  import  and 
export  a  combined  total  of  up  to  30.5 
Bcf  of  natural  gas  from  and  to  Canada. 
The  term  of  this  authorization  is  for  a 
period  of  t\vo  years  beginning  on  the 
date  of  first  import  or  e.xport  after 
December  15.  1994. 

This  order  is  available  fc^r  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  docket  room.  3F-056. 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington,  DC  20585. 
(202)  585-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC.  December  21. 
1994. 
Clifford  P.  Tntnaszewski. 

Director.  Office  of  Natural  Ga's,  Office  of  Fuels 
Programs.  Office  of  Fossil  Energy. 
IFR  Doc.  94-32322  Filed  12-30-94;  845  and 
BILUNG  CODE  6450-01 -P 

[FE  Docket  No.  94-97-NG] 

Northern  Natural  Gas  Company;  Order 
Granting  Blanket  Authorization  To 
Export  and  Import  Natural  Gas  To  and 
From  Canada 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Northern  Natural  Gas  Company 
(Northern)  authorization  to  export  to 
Canada  up  to  16  Bcf  of  natural  gas  and 
to  import  back  into  the  U.S.  up.  to  16  Bcf 


of  natural  gas.  over  a  two-year  term, 
boginniag  on  the  date  of  first  export  or 
import. 

Northern "s  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room.  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue.  S.W..  Washington.  DC.  20585. 
(202)  586-9478.  The  docket  room  ia 
open  between  the  hours  of  8:00  am  and 
4:30  p  ni.,  Monday  through  Friday, 
except  Federal  holidays. 

Is.Siifd  in  Washington,  D.C..  Ducembcr  15. 
1994. 
Clifford  P.  Tomaszewski, 

Director,  Office  of  Natural  Gas.  Offu-  of  Fuels 
Programs.  Office  of  Fossil  Energy 
IFR  Doc   94-32324  Filnd  12-30-94;  8  45  jnil 
BILUNG  COOE  64SO-01-P 


[Ft  Docket  No.  94-1 02 -NG] 

Union  Gas  Limited;  Order  Granting 
Blar-ket  Authorization  To  Import  and 
Export  Natural  Gas,  Including 
Liquefied  Natural  Gas,  From  and  To 
Canada 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Union  Gas  Limited  blanket 
authorization  to  import  from  Canada,  for 
subsequent  export  to  Canada,  up  to  100 
Bcf  of  natural  gas.  including  liquefied 
natural  gas  (LNG).  and  to  export  up  to 
130  Bcf  of  natural  gas.  including  LNC. 
to  Canada,  over  a  two-year  term 
begiiining  on  the  date  of  first  import  or 
export  after  December  31.  1994. 

This  order  is  available  for  inspet  :inn 
and  copying  in  tlie  Office  of  Fuels 
Programs  Docket  Room.  3F-056. 
Forrestal  BuiMLng.  1000  Independence  . 
Avenue.  S.W.,  W.ishington.  D.C.  20385. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  DC.  on  Derensbpr 
21.  1994. 

ClifliBrd  P.  Tomaszewski,. 
Director.  Office  af.\atuml  Gas.  Office  of  Fuels 
Programs.  Office  of  Fossil  Energy. 
IFR  Doc.  94-32320  Filed  12-30-94;  8  45  am) 

BILUNG  COPE  64W-01-P 
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C&E  94-14— Certification 


[Docltet  No.  FE 
Notice— 142] 

Houston  Lighting  &  Power  Company; 
Notice  of  Filirtg  of  Coat  Capability; 
Powerplant  and  Industrial  Fuel  Use  Act 


C5 


agency:  Offi 
Department  o 

action:  Noticfe 


of  Fossil  Energy. 
Energy. 

of  filing. 


Issued  in  Washington,  D.C.,  December  21, 
1994. 

Anthony  ].  Como, 

Director.  Office  of  Coal  &  Electricity.  Office 
of  Fuels  Programs.  Office  of  Fossil  Energy. 
[FR  Doc.  94-32318  Filed  12-30-94;  8:45  am) 

BILLING  CODE  MSO-OI-P 


SUMMARY:  On  December  5. 1994, 
Houston  Ligh  ling  &  Power  Company 
submitted  a  c  jal  capability  self- 
certification  {lursuant  to  section  201  of 
the  Powerpla:  it  and  Industrial  Fuel  Use 
Act  of  1978,  i  s  amended. 
ADDRESSES:  Copies  of  self-certification 
filings  are  avj  liable  for  public 
inspection,  u  ion  request,  in  the  Office 
of  Fuels  Frog  ams.  Fossil  Energy.  Room 
3F-056.  FE-=  2.  Forrestal  Building.  1000 
Independenc  s  Avenue,  S.W., 
Washington.  D.C.  20585. 

FOR  FURTHER  NFORMATION  CONTACT: 
Ellen  Russell  at  (202)  586-9624. 

SUPPLEMENTARY  INFORMATION:  Title  II  of 
the  Powerplaht  and  Industrial  Fuel  Use 
Act  of  1978  ( ='UA).  as  amended  (42 
U.S.C.  8301  ( t  seq),  provides  that  no 
new  baseloac  electric  powerplant  may 
be  constructs  d  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fue  as  a  primary  energy 
source.  In  on  ler  to  meet  the  requirement 
of  coal  capah  ility,  the  owner  or  operator 
of  such  facili  ties  proposing  to  use 
natural  gas  o  ■  petroleum  as  its  primary 
energy  sourc  i  shall  certify,  pursuant  to 
FUA  section  201(d).  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant. 
that  such  po  verplant  has  the  capability 
to  use  coal  o  ■  another  alternate  fuel. 
Such  certific  ation  establishes 
compliance  vith  section  201(a)  as  of  the 
date  filed  wi  th  the  Department  Of 
Energy.  The  Secretary  is  required  to 
publish  a  no  ;ice  in  the  Federal  Register 
that  a  certifii:ation  has  been  filed.  The 
following  ov  rner/operator  of  a  proposed 
new  baseloa  i  powerplant  has  filed  a 
self-certification  in  acccordance  with 
section  201(  i). 

Owner:  H  mston  Lighting  &  Power 
Company  (h  L&P)  Houston.  TX. 

Operator:  Houston  Lighting  &  Power 
Company  H  luston,  TX. 

Location:  ..a  Porte.  Harris  County.  TX. 

Plant  con  iguration:  Combined  cycle 
Cogeneratio  i. 

Capacity:  162  megawatts. 

Fuel:  Natural  gas. 

Purchasir  g  entities:  Customers  of 
Houston  Lif  hting  &  Power  Company 

In-service  Dates:  First  Quarter.  1995. 


JMI 


[Docket  No.  FE  C&E  94-1&-CertificatJon 
Notice— 144] 

Longview  Fibre  Company;  Notice  of 
Filing  of  Coal  Capability  Powerplant 
and  Industrial  Fuel  Use  Act 

AGENCY:  Office  of  Fossil  Energy, 
Department  of  Energy. 
ACTION:  Notice  of  filing. 


Capacity:  68  megawatts. 

Fuel:  Natural  gas. 

Purchasing  Entities:  No  present 
contracts  (expects  to  sell  50%  output  in 
the  future). 

In-Service  Date:  May.  1995. 

Issued  in  Washington,  DC.  December  28, 
1994. 

Anthony  J.  Como, 

Director.  Office  of  Coal  &  Electricity.  Office 
of  Fuels  Programs.  Office  of  Fossil  Energy. 
|FR  Doc.  94-32316  Filed  12-30-94;  8:45  ami 
BILLING  CODE  6*50-01 -P 


SUMMARY:  On  December  16. 1994. 
Longview  Fibre  Company  submitted  a 
coal  capability  self-certification 
pursuant  to  section  201  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978.  as  amended. 
ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection,  upon  request,  in  the  Office 
of  Fuels  Programs,  Fossil  Energy,  Room 
3F-056,  FE-52,  Forrestal  Building,  1000 
Independence  Avenue.  SW., 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  at  (202)  586-9624. 
SUPPLEMENTARY  INFORMATION:  Title  II  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA).  as  amended  (42 
U.S.C.  8301  et  seq.),  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  shall  certify,  pursuant  to 
FUA  section  201(d).  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant. 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 
comphance  with  section  201(a)  as  of  the 
date  filed  with  the  Department  of 
Energy.  The  Secretary  is  required  to 
publish  a  notice  in  the  Federal  Register 
that  a  certification  has  been  filed.  The 
following  owner/operator  of  a  proposed 
new  baseload  powerplant  has  filed  a 
self-certification  in  acccordance  with 
section  201(d). 

Owner:  Longview  Fibre  Company 

Longview,  VVashington. 

Operator:  Longview  Fibre  Company 

Longview.  Washington. 

Location:  Longview.  VVashington. 

Plant  Configuration:  Combined  cycle 
Cogeneration. 


[Docket  No.  FE  C&E  94-1 5— Certification 
Notice— 143] 

Tenaska  IV  Texas  Partners,  Ltd.  Notice 
of  Filing  of  Coal  Capability  Powerplant 
and  Industrial  Fuel  Use  Act 

AGENCY:  Office  of  Fossil  Energy, 

Department  of  Energy. 

ACTION:  Notice  of  filing. 

SUMMARY:  On  December  12, 1994, 
Tenaska  IV  Texas  Partners,  Ltd. 
submitted  a  coal  capability  self- 
certification  pursuant  to  section  201  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978,  as  amended. 
ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection,  upon  request,  in  the  Office 
of  Fuels  Programs.  Fossil  Energy,  Room 
3F-056,  FE-52.  Forrestal  Building.  1000 
Independence  Avenue  SW., 
Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  at  (202)  586-9624. 
SUPPLEMENTARY  INFORMATION:  Title  II  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA),  as  amended  (42 
U.S.C.  8301  et  seq.),  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  shall  certify,  pursuant  to 
FUA  section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant. 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 
compliance  with  section  201(a)  as  of  the 
date  filed  with  the  Department  Of 
Energy.  The  Secretary  is  required  to 
publish  a  notice  in  the  FederalJ^egister 
that  a  certification  has  been  filed.  The 
following  owner/operator  of  a  proposed 
new  baseload  powerplant  has  filed  a 
self-certification  in  acccordance  with 
section  201(d). 


Owner:  Tenaska  IV  Texas  Partners. 
Inc.  Omaha.  Nebraska. 

Operator:  Tenaska  IV  Texas  Partners. 
Inc.  Omaha.  Nebraska. 

Location:  west  of  Johnson  County 
Road  No.  1022  Cleburne,  Texas. 

Plant  Configuration:  Combined  cycle 
Cogeneration. 

Capacity:  258  megawatts. 

Fuel:  Natural  gas. 

Purchasing  Entities;  Brazos  Eleclric 
Power  Cooperative,  Inc. 

In-Service  Date:  January.  1997. 

Issued  in  VVashington.  D;C..  Dec:ember  21, 
1994. 

Anthony  ).  Como, 

Director.  Office  of  Coal  &  Electricity,  Office 
of  Fuels  Programs.  Office  of  Fossil  Energy. 
|PR  Doc.  04-32:117  Filed  12-30-94;  8:4.t  ain| 

BILUNG  CODE  64SO-.01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6129-6] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  b«!';n  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  coiloction 
instrument. 

DATES:  Comments  must  be  submitted  on 

or  before  February  2.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  further  information,  or  a  copy  of  this 

ICR.  contact  Sandy  Farmrr  at  (202)  260- 

2740. 

SUPPLEMENTARY  INFORMATION: 

OfTice  of  Air  and  Radiation 

Title:  AgSTAR  Program  (EPA  ICR 
1735.01).  This  ICR  n>que.sfs  approval  of 
a  new  collection. 

Abstract:  AgSTAR  is  an  EPA- 
sponsnrod,  voluntary'  program  that 
encourages  livestock  producers  to 
implement  methane  recovery- 
technologies  to  increase  livestock 
produ(,1ion  profit  margins  and  reduce 
trniissions  from«manure  methane,  a 
greenhouse  gas.  AgSTARfurther 
encourages  utilities,  regulatory  agencies 
and  universities  to  support  and  promote 


the  use  of  methane  recovery 
technologies.  The  AgSTAR  program 
consists  of  two  types  of  participants; 
'"Partners"  and  "Allies".  Partners,  who 
are  primarily  livestock  producers, 
complete  a  Memorandum  of 
Understanding,  develop  an 
implementation  plan  and  report  to  EPA 
annually  on  progress  towards  meeting 
the  goals  identified  in  the 
implementation  plan.  Allies,  primarily 
utilities  and  marketers  of  methane 
recovery  technologies  or  related 
associations,  complete  a  Memorandum 
of  Understanding  and  obtain  EPA 
approval  to  use  EPA-developed 
materials  or  reproduction  of  materials 
bearino  the  AgSTAR  logo. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  5  hours  per 
partner  response  and  9  hours  per  ally, 
including  time  for  reviewing 
instructions.  s«;arc:hing  existing  data 
sources,  gathering  the  data  needed,  and 
completing  the  collection  of 
information. 

Respondents:  livestock  producers, 
utilities  and  universities. 

Estimated  Number  of  Hespondents: 
625. 

Estimated  Total  Annual  Burden  on 
Respondents:  3500  hours. 

Frequency  of  Collection:  as  needed. 

Send  comments  regartling  the  burden 
estimate,  or  any  other  aspect  of  this 
information  collection,  including 
suggestions  fur  reducing  the  burden,  to; 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agcncv.  Information  Policy 

Branch  (2136).  401  M  Street.  SW., 

Washington.  DC  20400  and 
Chris  Wolz,  Office  of  Management  and 

Budget.  Office  of  Information  and 

Regulatory  A  fairs.  725  17th  Street. 

NW.,  VVashin^jton.  DC  20.':n3. 

Dated:  December  19.  1994. 
Paul  Lapsley, 

Director.  Heguhit:jr\'  Management  Division. 
|FR  Doc.  94-31937  Fikd  12-30-91;  8:45  am] 
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[5129-7] 

Agency  Information  Ccllection 
Activities  Under  CMS  Review 

AGENCY:  Environmental  Proteirtion 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  fonvarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  conirncnt.  The 


ICR  describe^  the  nature  of  the 
information  collection  and  its  exp<*cti!d 
costs  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comnic'its  must  be  submitted  on 
or  before  February  2, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  further  information,  or  a  copy  of  this 
ICR.  contact  Sandy  Fanner  at  (202)  200- 
2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  .\ir  and  Radiation 

Title:  Natural  Gas  STAR  Program 
(EPA  ICR  1736.01).  This  ICR  requests 
approval  of  a  new  collection. 

Abstract:  Natural  Gas  STAR  is  an 
EPA-spcnsored.  voluntary  program  that 
encourages  cost  effective  methods  for 
reducing  methane  emissions  fi-om 
natural  gas  production,  storage, 
transmission  and  distribution  facilities. 
Participants  devf-Iop  a  Memorandum  of 
Understanding,  develop  an 
implementation  plan,  and  report  to  EPA 
annually  on  progress  towards  meeting 
the  goals  identified  in  the 
i.Tiplenientation  plan. 

Burden  Siatcinent:  Public  reporting 
burden  for  this  coiiecrtion  of  information 
is  estimated  to  average  45  hoius  per 
response,  inchiding  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  the  data  needed,  and 
completing  the  collection  of 
information. 

Respondents:  natural  gas  production, 
storage,  transmission  and  distribution 
companies. 

Estimated  Xumber  of  Respondents: 
70. 

Estimated  Total  Annual  Burden  on 
Respondents:  3100  hours. 

Frequency-  of  Collection,  as  m^eded. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden.  to- 
Sandy  Farmer.  U.S.  Environmental 

Protm  tiim  Ayency.  Information  Policy 

Branch  (2136).  401  M  Street.  SW, 

Washington.  DC  20460  and 

C;hris  Wiiiz.  Office  of  Manag^-niont  und 
Buiigi;t.  Otfirt;  of  Infonnation  and 
Regfdatorv  .-Vffairs.  725  17th  Street. 
NW.  Washington.  D.C.  20,-.03. 

D.iied;  Df-i  rir.her  10,  1904 
Paul  I.apsley. 

Dirrclor.  Rfgiihitory:  Mnnagement  Dnisifn. 
il-K  Dm    94-31036  Filed  12-ia-04,H:4.'i  .li:il 
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[FRL-5131-6] 

Open  Meeting  of  the  FACA 
SutKJommittet  for  the  Metal  Finishing 
Industry  Und«r  the  Common  Sense 
Initiative 

AGENCY:  EPA 
action:  Notice . 


summary:  Pun  uant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  notici  is  hereby  given  that  the 
Environmenta  Protection  Agency  is 
convening  an  ppen  meeting  of  the  Metal 
Finishing  Subfcommittee  of  EPA's 
Common  Sens  e  Initiative  Council,  on 
January  19  and  20, 1995.  The  meeting 
has  several  purposes:  (1)  to  establish  the 
subcommittee  and  address  procedural 
matters  relatir  g  to  its  operation;  (2)  to 
discuss  goals,  objectives,  and  desired 
outcomes  for  '  he  metal  finishing  sector; 
and  (3),  to  ass  imble  workgroups  and 
discuss  the  su  bstantive  issues  that  the 
workgroups  s;  lould  address.  The 
meeting  is  opi  in  to  the  public  without 
need  for  adva  ice  registration. 
DATES:  The  Subcommittee  will  meet  on 
January  19  and  20, 1995.  On  the  19lh, 
the  meeting  v  ill  begin  at  approximately 
10  a.m.  EST  and  run  until  about  5  p.m. 
On  the  20th,  ihe  meeting  will  run  from 
about  9  a.m.  vintil  completion. 
ADDRESSES:  The  Subcommittee  will 
meet  at  the  H  /aXX  Regency  Hotel.  Crystal 
City.  2799  Jefferson  Davis  Highway, 
Arhngton,  vA  22202.  The  hotel 
telephone  nujnber  is  (703)  418-1234. 
FOR  FURTHErInFORMATION: 
Contact  Bob  Benson  of  EPA's  Office  of 
Policy,  Planning  and  Evaluation,  at 
(202)  260-86  >8. 

Dated;  Decer  iber  28.  1994. 
Robert  S.  Bens  in, 

CSI  Metal  Finii  king  Sector  Staff  Lead, 
Designated  Fet  \eral  Official. 
|FR  Doc.  94-3;  276  Filed  12-30-94;  8:45  am] 

BILUNG  CODE  65  10-60-M 


break  into  work  groups  to  define  further 
potential  issues  or  projects  that  the 
Subcommittee  will  pursue. 

The  meeting  will  be  on  Wednesday, 
January  25,  1995.  Registration  will  begin 
at  8:00  a.m.  EST  and  the  meeting  will 
last  from  8:30  a.m  to  4:30  p.m.  EST.  It 
will  be  held  at  the  Embassy  Suites 
Hotel,  Pittsburgh  International  Airport, 
550  Cherrington  Parkway,  Coraopohs, 
PA  15108,  telephone  number  412-269- 
9070. 

Limited  time  will  be  provided  for 
persons  wishing  to  make  an  oral 
presentation  at  the  meeting.  Any 
interested  person  or  organization  should 
contact  Ms.  Judith*Hecht,  Alternate 
Designated  Federal  Official,  no  later 
than  January  20. 1995  at  202-260-5682 
to  arrange  time  on  the  agenda,  to 
identify  the  name  of  the  individual  or 
group  who  will  make  the  presentation 
and  to  provide  an  outline  of  the  issues 
to  be  presented.  In  general,  each 
individual  or  group  making  an  oral 
presentation  will  be  limited  to  a  total 
time  of  three  minutes.  Anyone  wishing 
to  submit  written  comments  must 
forward  at  least  35  copies  of  these 
comments  to  Judith  Hecht.  U.S.  EPA, 
Office  of  Water  (4102),  401  M  Street  SW, 
Washington,  D.C.  20460.  The  comments 
should  be  received  by  January  20, 1995. 

For  more  information  please  contact  Ms. 
Judith  Hecht  or  Ms.  Mar>'  Byrne  at  312-353- 
2315. 

Dated:  December  27. 1994. 

Judith  A.  Hecht, 

Alternate  Designated  Federal  Official  Office 

of  Water. 

|FR  Doc.  94-32297  Filed  12-30-94;  8;45  ami 
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[FRL-6131-8] 

Iron  and  Ste^l  SutKommittee  of  the 
Common  Sepse  Initiative;  Open 
Meeting 
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[FRL-5132-3] 

Notice  of  Transfer  and  Disclosure  of 
Confidential  Business  Information 
Obtained  Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  to 
EPA  Contractors  and  Subcontractors 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  for  comment. 


SUMMARY:  EPA  Region  10  hereby 
complies  with  the  requirements  of  40 
CFR  2.301(h)  and  40  CFR  2.310(h)  and 
intends  to  authorize  certain  contractors 
and  subcontractors  access  to 
Confidential  Business  Information 
("CBI")  which  has  been  submitted  to 
EPA  Region  10.  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (••CERCLA"). 


FOR  FURTHER  INFORMATION  CONTACT: 
Environmental  Protection  Agency. 
Region  10,  Marcia  Colvin.  Mail  Stop 
SO-155. 1200  Sixth  Avenue,  Seattle, 
Washington  98101,  (206)  553-6907 

Notice  of  Required  Determinations, 
Contract  Provisions  and  Opportunity 
To  Comment 

CERCLA,  commonly  known  as 
"Superfund,"  requires  the  establishment 
of  an  administrative  record  upon  which 
the  President  shall  base  the  selection  of 
a  response  action.  CERCLA  also  requires 
the  maintenance  of  many  other  records, 
including  those  relevant  to  cost  recovery 
and  litigation  support. 

EPA  Region  10  has  determined  that 
disclosure  of  CBI  to  its  contractors  and 
subcontractors  is  necessary  in  order  that 
they  may  carry  out  the  work  requested 
under  those  contracts  or  subcontracts 
with  EPA,  including  (1)  compilation, 
organization  and  tracking  of  litigation 
support  documents  and  information.  (2) 
review  and  analysis  of  documents  and 
information,  and  (3)  provision  of 
computerized  database  systems  and 
customized  reports.  Documents  include, 
but  are  not  limited  to.  responses  to 
CERCLA  Section  104(e)  information 
requests,  contractor  invoices,  and 
progress  reports.  In  performing  these 
tasks,  employees  of  the  contractors  and 
subcontractors  listed  below  will  be 
required  to  sign  a  written  agreement  that 
they:  (1)  will  use  the  information  only 
for  the  purpose  of  carrying  out  the  work 
required  by  the  contract,  (2)  shall  refrain 
from  disclosing  the  information  to 
anyone  other  than  EPA  without  the 
prior  written  approval  of  each  affected 
business  or  of  an  EPA  legal  office,  and 
(3)  shall  return  to  EPA  all  copies  of  the 
information  and  any  abstracts  or 
extracts  therefrom:  (a)  upon  completion 
of  the  contracts;  (b)  upon  request  of  the 
EPA;  or  (c)  whenever  the  information  is 
no  longer  required  by  the  contractor  or 
subcontractor  for  performance  of  work 
requested  under  those  contracts.  These 
nondisclosure  statements  shall  be 
maintained  on  file  with  the  EPA  Region 
10  Project  Officer  for  Science 
Application  International  Corp.  (SAIC), 
and  the  EPA  Region  10  Project  Contact 
for  CACI,  Acumenics  Research  and 
-    Technology.  Inc.  and  Aspen  Systems 
Corporation.  SAIC,  CACI,  Acumenics 
and  Aspen  Systems  employees  will  be 
provided  technical  direction  from  their 
respective  EPA  contract  management 
staff 

EPA  hereby  advises  affected  parties 
that  they  have  ten  working  days  to 
comment  pursuant  to  40  CFR 
2.301(h)(2)(iii)  and  40  CFR  2.310(h). 
Comments  should  be  sent  to 
Environmental  Protection  Agency. 


Region  10,  Joe  Ryan,  Mail  Stop  SO-155, 
1200  Sixth  Avenue,  Seattle,  Washington 
98101. 

Chuck  Clarke, 

Regional  Administrator. 


Contractor/Subcontractor 

Contract  No. 

CACI 

3C-G-ENR- 

0051 

Acumenics  Research  and 

3C-G-ENR- 

Technology,  Inc. 

0052 

Aspen  Systems  Corpora- 

3C-G-ENR- 

tion. 

0053 

Science  Applications  Inter- 

68-W4-0014 

national  Corp. 

jFR  Doc.  94-32300  Filed  12-30-94;  8:45  am] 
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[FRL-51321] 

Public  Water  System  Supervision 
Program  Revision  for  the  State  of 
Delaware 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  provisions  of 
§  1413  of  the  Safe  Drinking  Water  Act  as 
amended,  42  U.S.C.  300f  et  seq..  and  40 
CFR  part  142  that  the  State  of  Delaware 
is  revising  its  approved  State  Public 
Water  System  Supervision  Primacy 
Program.  Delaware  has  adopted 
drinking  water  regulations  for  Volatile 
Organic  Chemicals,  Synthetic  Organic 
Chemicals,  and  Inorganic  Chemicals 
(Knov\Ti  as  Phase  II,  IIB,  and  V)  and  for 
Lead  and  Copper  that  correspond  to  the 
National  Primary  Drinking  Water 
regulations  promulgated  by  EPA  on 
January  30.  1991  (56  FR  3526).  July  1, 
1991  (56  FR  30266),  July  17, 1992  (57 
FR  31776),  June  7.  1991  (FR  26460)  and 
June  30.  1994  (FR  33860).  EPA  has 
determined  that  these  State  program 
revisions  are  no  less  stringent  than  the 
corresponding  federal  regulations. 
Therefore.  EPA  has  tentatively  decided 
to  approve  these  State  program 
revisions. 

All  interested  parties  may  request  a 
public  hearing.  A  request  for  a  public 
hearing  must  be  submitted  by  February 
2.  1995,  to  the  Regional  Administrator  at 
the  address  shown  below.  Frivolous  or 
insubstantial  requests  for  a  hearing  may 
be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  for  a  public  request  is  made  by 
February  2. 1995.  a  public  hearing  will 
be  held.  If  no  timely  and  appropriate 
request  for  a  hearing  is  received  and  the 
Regional  Administrator  does  not  elect  to 
hold  a  hearing  on  his  own  motion,  this 


determination  shall  become  effective  on 
February  2, 1995. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing;  (2)  a  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  a  brief  statement  of 
the  information  that  the  requesting 
person  intends  to  submit  at  such  a 
hearing;  and  (3)  the  signature  of  the 
individual  making  the  request;  or,  if  the 
request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 
ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8:00 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  at  the  following  offices: 
U.S.  Environmental  Protection  Agency. 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Delaware  Department  of  Health  and 
Social  Services,  1901  N.  DuPont 
Highway,  New  Castle,  Delaware 
19720. 

FOR  FURTHER  INFORMATION  CONTACT: 
Agnes  White,  U.S.  EPA,  Region  III, 
Drinking  Water  Section  (3WM41),  at  the 
Philadelphia  address  given  above: 
telephone  (215)  597-8335. 

Dated:  December  16.  1994 

Stanley  Laskowski. 

Acting  Regional  Administrator.  EPA.  Region 
III. 

jFR  Doc.  94-32298  Filed  12-30-94;  8:45  ami 
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[FRL-5131-7] 

interagency  Working  Group  on 
Environmental  Justice;  Notification  of 
National  Interagency  Public  Meeting  on 
Environmental  Justice 

Executive  Order  12898.  Federal 
Action?  To  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations  (February  11. 
1994)  requires  Federal  agencies  to 
integrate  environmental  justice  into 
their  agency's  mission  by  identifying 
and  addressing,  as  appropriate, 
disproportionately  high  and  adverse 
effects  of  Federal  actions  on  human 
health  or  the  environment  in  minority 
and  low-income  communities.  Pursuant 
to  the  Order,  an  Environmental  Justice 
Working  Group  was  created. 

On  January  20.  1995,  the  Working 
Group  will  sponsor  a  public  meeting  in 
Atlanta,  Georgia,  at  which  the  public 
can  share  concerns  and  make 


recommendations  on  how  the  Federal 
agencies  can  effectively  promote 
environmental  justice  in  their  areas  of 
responsibility. 

The  public  meeting  is  designed  to 
encourage  discussion  among  different 
parties  having  an  interest  in  the  issue. 
To  accomplish  that  goal,  the  Working 
Group  is  inviting  the  participation  of 
private  individuals  and  representatives 
of  grassroots  and  community -based 
organizations;  environmental 
organizations;  academic  institutions; 
businesses;  industries;  and  Federal, 
Tribal.  State,  and  Local  governments. 

The  morning  session  will  include 
discussions  with  representatives  of 
Federal  agencies  on  environmental 
justice  goals  and  draft  agency  strategics. 
The  afternoon  program  will  feature 
several  sessions  at  which  participants 
will  discuss  particular  issues  relating  to 
environmental  justice.  Representatives 
of  Federal  agencies  will  be  available 
throughout  the  day  to  discuss  draft 
strategies. 

In  an  effort  to  expand  participation, 
the  Black  College  Satellite  Network  will 
broadcast  an  evening  session  from 
Atlanta  to  locations  throughout  the 
country.  The  session  will  be 
broadcasted  from  7  p.m.  to  9  p.m. 
eastern  standard  time  and  will  provide 
the  public  an  opportunity  to  comment 
on  the  draft  environmental  justice 
strategies  of  participating  Federal 
agencies. 

The  public  meeting  will  be  held  at 
Clark  Atlanta  University.  223  Janies  P. 
Brawley  Drive.  SW..  Atlanta,  Cxeorgia. 
To  register  for  the  Atlanta  meeting  or 
receive  information  on  the  satellite 
downlink  sites,  please  call  1-800-413- 
9849. 

If  you  have  any  que.stions  or  need 
additional  information  regarding  the 
public  meeting,  please  call  Bob  Knox  or 
Danny  Gogal  at  EPAs  Office  of 
Environmenta!  Justice,  toll  free  at  1- 
800-962-6215  or  locallv  (202)  260- 
6357. 
Jonathan  Z.  Cannon. 

A>si>.tant  Administrator.  Office  of 
Administration  and  Resources  Management. 
|FR  Doc.  94-32J77  Filed  12-30-94:  8:4.i  ami 
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Open  Meetirigs  of  Policy  Dialog 
Advisory  Committee  to  Assist  in  the 
Development  of  Measures  to 
Significantly  Reduce  Greenhouse  Gas 
Emissions  From  Personal  Motor 
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Agenda  for  the  Meeting:  The  topics 
that  will  be  covered  at  the  meeting  are: 

•  Completion  of  work  on  baselines  for 
projected  growth  of  greenhouse  gas 
emissions; 

•  Continued  discussion  of  policy 
options  relating  to  vehicle  miles 
travelled,  alternative  fuels  and 
alternative  fueled  vehicles,  and  vehicle 
fuel  efficiency; 

•  Discussion  of  relationship  of  work 
of  Advisory  Committee  to  work  of  the 
President's  Council  on  Sustainable 
Development. 

Dated:  December  27.  1994. 
W.  Bowman  Cutter.  ' 
Deputy  Assistani  to  the  President  for 
Economic  Policy. 
}ohn  H.  Gibbons. 

Director.  Office  of  Science  and  Technology 
Policy. 

Kathleen  A.  McGinty. 
Director.  Office  of  Environmental  Policy. 
|FR  Doc.  94-32182  Filed  12-30-94;  8:45  am) 
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I  :ommittee  will  meet  on 
1995  from  9:30  a.m.  to  5;30 
January  20, 1995  from  8:30 
p.m. 

Both  sessions  of  the  meeting 
in  Room  2230  at  the  United 
of  Transportation , 
SW.  Washington,  DC. 

INF0RII«AT10N  CONTACT:  For 
pertaining  to  the 
issues  to  be  dealt  with  by    - 
committee,  contact:  Ellen 

Assistant  to  the 
Economic  Policy, 
DC  20500,  phone  (202) 
(202)  456-2223;  Henry- 
Director  for 
Office  of  Science  and 
Policy,  phone  (202)  456- 
456-6023;  Wesley 

Director,  Office  on 
Policy,  phone  (202)  456- 
456-2710;  or  Michael 
Economist,  Council  of 
.^dvisors,  phone  (202)  395- 
395-6853.  For 
pertaining  to  administrative 
:  Deborah  Dalton. 
Protection  Agency,  401 
.,  Washington,  DC  20460, 
260-5495.  Information 
dommittee  is  also  available  on 
Transfer  Network  of  the 
Quality  Planning  & 
the  Environmental 
\gency,  which  can  be 
1  jctronically  by  calling  (919) 
i«lp  in  accessing  the  system 
ained  by  calling  (919)  541- 
1  and  5  Eastern  Standard 
of  these  numbers  is  a  toll- 
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FEDERAL  RESERVE  SYSTEM 

(Docket  No.  R-0778] 

Federal  Reserve  Bank  Services 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Notice. 

SUMMARY:  In  February  1994,  the  Board 
approved  the  expansion  of  the  Fedwire 
on-line  funds  transfer  service  operating 
hours  to  18  hours  a  day,  from  12:30  a.m. 
to  6:30  p.m.  Eastern  Time  (ET), 
beginning  in  early  1997.  Currently,  the 
Fedwire  funds  transfer  service  operates 
10  hours  a  day,  from  8:30  a.m.  ET  to 
6:30  p.m.  ET.  The  Board  has  delayed  the 
implementation  of  the  expanded 
Fedwire  on-line  funds  transfer  operating 
hours  until  fourth  quarter  1997  to 
provide  banks  that  intend  to  participate 
during  the  expanded  hours  an 
opport.unity  to  first  complete  their 
conversion  to  the  new  Fedwire  format. 
The  Board  believes  a  modest  delay  in 
the  implementation  of  the  earlier 
Fedwire  opening  time  will  be  sufficient 
to  address  industry  concerns  regarding 
the  interdependencies  between  the  two 
Fedwire  initiatives,  while  not  deferring 
for  a  significant  period  of  time  the 
potential  changes  in  payments  and 
settlement  practices  that  can  contribute 
to  reductions  in  Herstatt  risk.  A  specific 
implementation  date  will  be  announced 
one  year  in  advance  of  the  effective 
date. 

FOR  FURTHER  INFORMATION  COHTACTr 
Louise  L.  Ro.seman,  Associate  Director 


(202/452-2789),  Gayle  Brett,  Manager 
(202/452-2934),  or  Lisa  Hoskins.  Project 
Leader  (202/452-3437).  Division  of 
Reserve  Bank  Operations  and  Payment 
Systems.  For  the  hearing  impaired  only, 
Telecommunication  Device  for  the  Deaf 
(TDD),  Dorothea  Thompson  (202/452- 
3544). 

SUPPLEMENTARY  INFORMATON:  In 
Febniary  1994,  the  Board  announced 
approval  of  the  expansion  of  the 
Fedwire  on-line  funds  transfer  service 
operating  hours  to  18  hours  a  day,  from 
12:30  a.m.  to  6:30  p.m.  Eastern  Time 
(ET),  beginning  in  early  1997.'  (59  FR 
8981,  February  24,  1994)  In  its 
announcement,  the  Board  identified  two 
public  policy  objectives  for  the  Fedwire 
funds  transfer  service.  Fedwire  should: 

(1)  Provide  a  means  that  can  be  used 
to  enhance  the  safety  and  efficiency  of 
the  U.S.  dollar  settlement  arrangements, 
including  arrangements  that  rely  on 
interbank  settlement  of  netted  positions, 
particularly  during  periods  of  financial 
stress,  and 

(2)  Respond  to  the  needs  of  both 
existing  and  emerging  financial  markets, 
including  overseas  markets,  which 
depend  on  the  U.S.  dollar  and  ar» 
increasingly  reliant  on  state-of-the-art 
technology. 

With  these  public  policy  objectives  in 
mind  and  after  extensive  contact  with 
representatives  of  commercial  banks, 
brokers  and  dealers,  clearing 
organizations,  and  corporate  treasurers, 
the  Board  concluded  that  expemded 
.Fedwire  funds  transfer  operating  hours 
could  be  a  useful  component  of  private- 
sector  initiatives  to  reduce  settlement 
risk  in  the  foreign  exchange  markets.  In 
addition,  the  Board  concluded  that 
expanded  Fedwire  funds  transfer 
operating  hours  will  eliminate  an 
operational  barrier  to  potentially 
important  innovation  in  privately- 
provided  payment  and  settlement 
services. 

At  the  same  time,  the  Board 
recognized  the  need  stressed  by  the 
industry  representatives  that  a  long 
lead-time  would  be  necessary  for  banks 
to  make  the  necessary  investments  in 
new  technology  and  the  modifications 
to  operating  procedures  in  preparation 
for  participating  in  expanded  ftinds 
transfer  operating  hours.  In  particular, 
many  banks  would  need  to  make 
significant  automation  and  procedural 
changes  in  their  end-of-day  processing, 
which  includes  many  batch  operations, 
in  order  to  obtain  opening-of-business 
customer  account  balances  earlier  than 
they  do  today.  Thus,  when  announcing 


'Currently,  the  Fedwire  funds  transfer  surv'ioi 
op«ral«i  10  hours  a  day.  from  8:30  n.m.  ET  to  6:U0 
p.m.  ET. 


the  earlier  Fedwire  opening  time,  the 
Board  indicated  that  the  expansion 
would  not  take  place  until  early  1997 
and  that  a  specific  implementation  date 
would  be  announced  one  year  prior  to 
the  expansion. 

Subsequent  to  the  Board's  February 
announcement,  the  Board  received 
comments  on  a  proposal  to  expand  the 
Fedwire  funds  transfer  format.  (58  FR 
33366,  December  1, 1993)  The  Board 
had  proposed  completing  the 
implementation  of  the  new  format  by 
year-end  1996;  many  commenters 
requested  a  longer  period  of  time  to 
complete  this  conversion.  In  addition, 
commenters  expressed  the  desire  to 
complete  the  conversion  to  the 
expanded  format  prior  to  the  expansion 
of  Fedwire  funds  transfer  operating 
hours.  These  commenters  indicated  that 
it  would  be  burdensome  for  them  to 
pursue  both  initiatives  simultaneously 
as  many  of  the  same  automation  and 
human  resources  would  be  necessary  to 
accomplish  both  initiatives. 

Board  and  Reserve  Bank  staff  recently 
discussed  with  representatives  of  money 
center  and  regional  banks  the 
interdependencies  between  these  two 
Fedwire  initiatives.  In  these 
discussions,  bankers  indicated  that, 
despite  the  Board's  statement  that 
participation  in  expanded  Fedwire 
funds  transfer  operating  hours  will  be 
voluntary,  they  believe  that  competitive 
pressures  will  mandate  their 
participation.  Some  of  these  bankers 
also  indicated  that  they  needed  to 
modify  their  systems  to  provide  a  means 
to  send  during  the  early  hours  only 
those  funds  transfers  destined  for  banks 
thai  are  open  during  the  early  hours.  In 
addition,  some  bankers  indicated  that 
they  intend  to  provide  a  mechanism  by 
which  their  customers  can  designate 
which  of  their  funds  transfers  should  be 
sent  during  the  early  hours.  Some  of  the 
bankers  indicated  that  they  did  not  want 
to  make  changes  to  the  customer 
interface  to  their  current  Fedwire 
software,  when  soon  thereafter  they 
would  have  to  change  that  software  (and 
the  customer  interface)  to  accommodate 
the  new  Fedwire  format.  These  bankers 
indicated  that  the  implementation  of 
expanded  operating  hours  should  follow 
the  new  format  after  a  lag;  suggested 
time  frames  were  as  short  as  three 
months  and  as  long  as  twelve  months. 

Separately,  bankers  and 
representatives  from  clearing 
organizations  have  indicated  in  a  variety 
of  forums  that  steps  should  be  taken  to 
reduce  Herstatt  risk  and  that  such  steps 
can  take  advantage  of  expanded  Fedwire 
liincii>  transfer  operating  hours.  For 
e.\aniple,  the  New  York  Clearing  House 
recently  annoimced  that  it  is  evaluating 


a  possible  earlier  opening  time  and 
multiple  settlements  for  the  Clearing 
House  Interbank  Payments  Systems 
(CHIPS).  In  addition.  Multinet 
International  has  indicated  that  it  plans 
to  take  advantage  of  earlier  Fedwire 
operating  hours  to  settle  dollar 
obligations  arising  from  its  proposed 
netting  service. 

The  Board  has  considered  whether  to 
delay  somewhat  the  implementation  of 
expanded  funds  transfer  operating 
hours.  Such  a  delay  could  reduce  the 
operational  burden  on  banks  in 
complying  with  this  initiative  in  light  of 
the  new  funds  transfer  format,  but  also 
would  withhold  the  potential  benefits 
from  banks  and  clearing  organizations 
that  intend  to  use  the  expanded  funds 
transfer  opQfating  hours  in  developing 
solutions  to  reduce  Herstatt  risk. 

The  Board  believes  that  the  majority 
of  banks  that  may  intend  to  participate 
in  the  early  funds  transfer  operating 
hours  will  be  the  same  banks  that  are 
likely  to  complete  their  conversions  to 
the  new  Fedwire  funds  transfer  format 
early  in  the  implementation  schedule. 
The  Board  has  approved  an  expanded 
Fedwire  format  and  an  implementation 
schedule  for  conversion  to  the  new 
format.  (See  notice  elsewhere  in  today's 
Federal  Register.)  Based  on  the 
approved  implementation  schedule  for 
the  new  format,  the  earliest  that  banks 
can  complete  their  format  conversion  is 
June  23, 1997.2  jt  jg  possible  that  some 
banks  wanting  to  participate  in 
expanded  operating  hours  likely  would 
not  be  converted  totally  to  the  new 
format  until  later  in  1997. 

The  Board  believes  that  a  modest 
delay  in  the  implementation  of  the 
earlier  Fedwire  opening  time  would  be 
sufficient  to  address  concerns  raised  by 
the  larger  banks  regarding  the  potential 
operational  burden  of  implementing 
these  two  initiatives  concurrently,  while 
not  deferring  for  a  significant  period  of 
time  the  potential  changes  in  payments 
and  settlement  practices  that  can 
contribute  to  reductions  in  Herstatt  risk. 
Therefore,  the  implementation  of  the 
expanded  Fedwire  funds  transfer 
operating  hours  will  be  delayed  until 
fourth  quarter  1997.  A  specific 
implementation  date  will  be  announced 
approximately  one  year  in  advance  of    ' 
the  effective  date.  A  late  1997 
implementation  of  expanded  Fedwire 


-The  implementation  plan  for  the  new  Fedwire 
format  consists  of  a  two-phased  implementation 
wherein  participants  begin  receiving  Fedwire 
tran.^fers  in  the  new  format  before  they  begin 
sending  new-format  transfers.  The  implementation 
plan  also  will  allow  a  subset  of  institutions  to 
implement  both  the  receive  and  send  capabilities 
on  a  same-di-.y  basis  on  ihe  first  day  of  the  second 
phase. 


funds  transfer  operating  hours  will 
provide  an  approximate  four-month  lag 
for  those  banks  that  choose  to  complete 
their  Fedwire  format  implementation 
early  in  the  conversion  schedule. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  December  21. 1994. 
William  W.  Wiles. 
Secretary  of  the  Board. 

[FR  Doc  94-31979  Filed  12-30-94:  8:45  am) 
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[OocketNo.  R-0817] 

Federal  Reserve  Bank  Services 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserv  e  System. 

ACTION:  Notice  of  service  enljancement. 

SUMMARY:  The  Board  has  approved  a 
proposal  to  expand  the  Fedwire  funds 
transfer  format  and  adopt  a  more 
comprehensive  set  of  data  elements.  The 
new  format  will  be  implemented  fully 
by  year-end  1997.  An  expanded  Fedwire 
funds  transfer  format  will  improve 
efficiency  in  the  payments  mechanism 
by  reducing  the  need  for  manual 
inter\'ention  when  processing  and 
posting  transfers.  Fiu-ther.  the  new 
format  will  eliminate  the  need  to 
truncate  payment-related  information 
when  forwarding  payment  orders 
through  Fedwire  that  were  received  via 
other  large-value  transfer  systems,  such 
as  the  Clearing  House  Interbank 
Payments  System  (CHIPS)  and  the 
Society  for  Wo-'dwide  Interbank 
Financial  Telecommunication 
(S.W.I.F.T.)  system.  The  increased  size 
and  more  comprehensive  set  of  data 
elements  associated  with  the  new 
format  will  permit  the  inclusion  of  the 
name  and  address  of  the  originator  and 
beneficiary  of  a  transfer,  which  is 
required  under  regulations  adopted  by 
Treasury. 

DATES:  Institutions  can  implement  the 
capability  to  receive  Fedwire  transfers 
in  the  new  format  bcgiiming  July  1, 
1996.  Institutions  can  implement  the 
capability  to  send  Fedwire  transfers  in 
the  new  format  beginning  June  23,  1997. 
at  which  time  all  institutions  must  have 
the  capability  to  receive  new-format 
messages.  The  conversion  to  the  new 
Fedwire  format  must  be  completed  by 
December  29.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louise  L.  Roseman.  Associate  Director 
(202/452-2789).  Gavle  Brett.  Manager 
(202/452-2934).  or  Sandra  Scales, 
Financial  Scr\ices  Analy.'it  (202/452- 
2728),  Division  of  Reserve  Bank 
Operations  and  Payment  Systems.  For 
the  hearing  impaired  only: 
Telecommuiiications  Device  for  the 
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Deaf,  Dorotljea  Thompson  (202/452- 
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commercial  banks,  clearing  houses, 
credit  unions,  vendors,  and  trade 
associations.  Most  depository  institution 
commenters  use  a  computer-interface 
connection  to  the  Feileral  Reserve  for 
Fedwire  transfers.  Most  of  the 
commenters  that  use  a  computer- 
interface  connection  also  use  vendor- 
supplied  funds  transfer  software. 

The  number  of  commenters  by  type  of 
organization  is  identified  in  the 
following  table: 


to  time,  the  format  used  to 
ment  orders  on  Fedwire  has 
to  address  the  industry's 
standards  that  facilitate  end-to- 
processing.'  In  November 
Bankers  Association 
Transfer  Task  Force, 
a  ispices  of  the  ABA 
( )perations  Committee, 
that  the  Federal  Reserve 
a  more  comprehensive  set 
for  wholesale 
f  mds  transfers,  and  proposed 
re  format.  Federal  Reserve 

a  detailed  business 
he  format  proposed  by  the 
luated  requests  from  the 
of  Justice  and  Treasury  to 
existing  format  to  include 
i  insfer  party  information  in 
order  to  assist  in  anti- 
^  efforts. 
1993, the  Board  issued 
c  jmment  a  proposal  to 
Fedwire  funds  format  and  to 
comprehensive  set  of  data 
late  1996  (58  FR  33366. 
,  1993).  The  proposed  format 
tially  similar  to  the  CHIPS- 
proposed  by  the  ABA,  but 
modifications  to 
i  ite  certain  Fedwire  business 
specifications.  The  Board 
c  omment  on  its  anticipated 
benefits  to  depository 
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Commnr  t 
seven  orgaj  lizations 


s  were  received  from  sixty- 
including 


1  ired  Fedwire  formal,  announced  in 
I,  November  28.  1986).  provided 
to  convey  third-party  transfer 
specific  order  within  what  was 
-text  section  of  the  raitsage. 


4  1086, 


tigs 


I  ee 


Commenter  type 


Clearing  House 

Commercial      Bank'Bank 

Company  2 

Corporate  Credit  Union  .... 

Corporation  

Credit  Union 

Federal  Home  Loan  Bank 

Federal  Reserve  Bank 

Savings  Bank 

Trade  Association 

Vendor  


Holding 


Total 


Count 


46 
2 

1 
2 

1 
4 
1 
4 
4 


67 


2  Six  separate  but  identical  responses  re- 
ceived from  eiftiiiated  institutions  were  counted 
as  one  response  to  provide  a  consistent  treat- 
ment with  other  single  responses  received 
from  groups  of  affiliated  institutwns. 

The  majority  of  commenters  generally 
were  supportive  of  the  proposal  to 
expand  the  Fedwire  funds  transfer 
format.  The  forty-eight  commenters 
supporting  the  proposal  included  all  the 
trade  associations,  the  majority  of  the 
largest  depository  institutions,  and  the 
one  corporation  that  commented.  Many 
of  these  commenters  noted  the 
opportunities  afforded  by  the  new 
format  to  automate  more  fiiUy 
institutions'  backroom  processing  and  to 
improve  compatibility  with  the  CHIPS 
payment  system.  These  commenters 
also  expressed  an  awareness  that  this 
conversion  would  be  very  costly  to  tlie 
industry  because  of  the  required 
changes  in  backroom  and  customer 
delivery  systems. 

Twelve  commenters,  including  three 
vendors,  did  not  state  whether  they 
supported  the  proposal.  Many  of  these 
commenters  noted  that  the  format  was 
forward-looking  and  an  important 
enhancement  to  the  Fedwire  service,  but 
also  the  most  difficult  and  costly  change 
ever  made  to  Fedwire. 

Six  commenters  strongly  opposed  the 
proposal  to  expand  the  format.  These 
commenters  indicated  that  conversion 
of  internal  and  customer  systems  to 
accomm.odate  the  expanded  format 
would  be  very  costly,  and  that  those 
costs  would  exceed  any  potential 
benefits.  These  commenters  also  noted 
that  the  regulatory  pressure  to  carry 
more  complete  transfer  party 


information  was  a  main  driver  in  the 
need  to  adopt  an  expanded  format. 
These  commenters  did  not  agree  with 
law  enforcements  perceived  need  for 
this  trans-fer  party  information  to  travel 
with  the  transfer  as  such  information 
should  be  readily  available  at  the 
depository  institutions.  One  comnumter 
suggested  that  the  Federal  Reserve 
Banks  should  find  a  less  complex  way 
to  expand  the  format  to  meet  the 
requirements  of  the  Treasury's  proposed 
regulation  that  would  require  financial 
institutions  to  include  certain 
information  in  payment  orders  they 
send  (58  FR  46021,  August  31,  1993)  . 
(the  Travel  Rule). 

The  Board  believes  there  are 
significant  benefits  to  the  industry 
associated  with  an  expansion  of  the 
Fedwire  funds  transfer  format.  The 
Board  also  recognizes  that  the 
implementation  costs  to  both  the 
Federal  Reserve  Banks  and  industry  will 
be  substantial.  In  the  longer  term, 
operational  gains  achieved  by 
automating  more  fully  both  the  mapping 
between  funds  transfer  systems  and  the 
institutions'  backroom  processing 
should  help  offset  the  implementation 
costs  the  industry  will  incuir. 

The  Board  has  adopted  the  expanded 
Fedwire  funds  transfer  format,  which 
will  be  implemented  fully  by  year-end 
1997.  A  detailed  description  of  the 
expanded  format  and  examples  of  usage 
for  business  and  law  enforcement 
purposes  are  included  later  in  this 
notice.  A  list  of  field  tags  and  a  glossary 
of  terms  and  field  tag  definitions  are 
attached  to  this  notice. 

Proposed  Implementation  Approaches 

The  Board  requested  comment  on  the 
viability  of  three  different 
implementation  cutover  plans  and  the 
anticipated  effects  on  and  benefits  to 
depository  institutions  of  each 
approach.  The  Board  has  considered  the 
advantages  and  disadvantages  that 
commenters  attributed  to  each  of  the 
implementation  alternatives.  In  defining 
an  implementation  strategy,  the  Board 
considered  the  risk  of  disruption  to  the 
paymejits  system,  operational  burden, 
and  business  needs. 

The  alternatives  that  were  considered 
included  an  institution-by-institution 
full  function,  staggered-date  conversion, 
a  nationwide  same-day  cutover,  and  a 
receive-first  phased  conversion.  A  brief 
description  of  each  alternative,  as 
proposed,  is  provided  below,  followed 
by  the  comment  summary. 

Institution-by-lnstjtution  Staggcrtid-dutc 
Conversion 

Under  this  approach,  each  institution 
would  select  a  date  over  the  course  of 


twelve  months  on  which  to  convert  both 
its  send  and  receive  functions  to 
accommodate  the  new  format.  The 
Fedwire  S'lftwarc  would  accept 
messages  in  either  format  and  map 
between  ri;aii;Us.  All  participants  would 
be  required  to  complete  conversion  to 
the  new  ftrmdt  Iiv  a  designated  date, 
after  whici;  tiiae  the  current  format 
would  no  longt;r  be  supported. 

Participants  i-.uuld  implement  the 
new  formal  or-  a  staggered  schedule.  As 
a  result,  a  partu  ipant  could  send  a 
message  in  a  forjrtat  that  the  receiver 
cannot  procn^-;.  In  this  case,  the  Fedwire 
application  would  convert  the  message 
to  a  format  that  the  receiver  can  process. 
For  example,  >  f  the  receiver  was  able  to 
accept  the  ne^v  format,  then  messages 
originated  in  ^he  old  format  would  be 
mapped  into  the  new  format.  The 
Fedwire  software  would  convert  the 
field  tags  and  identifier  codes  to  the 
equivalent  fieds  in  the  new  format.  If 
the  receiver  wa.s  still  processing  the  old 
format,  then  messages  received  in  the 
new  format  would  be  reduced  to  the  old 
format;  however,  rjitical  payment- 
related  information  might  be  truncated. 
That  is.  if  the  sending  barik  included 
more  information  in  a  field  than  the 
equivalent  field  in  the  old  format  could 
accept,  the  extra  characters  would  be 
omitted  from  the  message  delivered  to 
the  receiver.  Truncilion  could  occur 
Jjecause  the  new  format  allows  a  sender 
to  include  up  to  three  times  as  much 
payment-related  information  as  the 
current  format.  In  some  cases,  data 
truncation  could  be  very  extensive. 

Nationwide  Same-day  Cutover 

Ifnder  this  strategy,  all  participants 
would  cut  over  on  the  same  day  and 
would  be  required  to  bolh  send  and 
receive  transfers  in  the  new  format. 
There  could  be  a  substantial  disruption 
to  the  payments  system  if  one  or  more 
large  participants  were  unable  to 
process  the  new  format  or  were  to 
experience  some  other  implemeutation- 
related  problem  that  denied  the 
participants  access  to  the  Fedwire  funds 
transfer  service.  Complete  and 
comprehensive  testing  on  tlte  part  of 
every  on-line  institution,  both 
internally,  with  other  participants,  and 
with  the  Federal  Reserve  Banks,  would 
be  required  for  a  conversion  of  this 
magnitude  to  be  successful. 

Keceii'e-first  Phased  Conversion 

This  alternative  entails  a  two-stage 
implementation,  wherein  participants 
would  begin  receiving  the  new  format 
before  they  would  begin  sending  the 
new  format.  Messages  sent  in  the 
current  format  would  be  converted  to 
the  new  format  by  the  Federal  Reserve 


Banks'  Fedwire  application,  ther. 
delivered.  As  originally  proposed,  each 
stage  would  last  four  to  six  months. 

During  phase  one,  participants  would 
convert  from  receiving  the  old  formal  to 
receiving  the  new  format.  In  this  phase, 
the  Fedwire  appUcation  would  accept 
only  messages  sent  in  the  old  format  but 
would  deliver  messages  in  the  format 
the  receiver  was  capable  of  processing. 
That  is.  until  a  receiver  is  capable  of 
receiving  the  new  format,  all  messages 
would  be  delivered  to  the  receiver  in  the 
Old  format.  Once  the  receiver  is  able  to 
receive  the  new  format,  the  Fedwire 
application  w  ould  convert  and  deliver 
messages  to  that  receiver  in  the  new 
format.  The  Fedwire  funds  software 
would  convert  the  message  by  mapping 
the  information  in  the  old  format  to  the 
equivalent  fields  in  the  new  format.  As 
the  field  lengths  in  the  new  format  are 
equal  to  or  larger  than  the  equivalent 
field  in  the  old  format,  all  transfer 
information  would  be  carried  forward. 
The  "new  format"  message  will  contain 
only  the  field  tags  necessary  to  cair>' 
forward  all  the  information  in  the  "old 
format"  message.  The  converted 
message  may  be  somewhat  longer  liian 
the  original  message  because 
information  commingled  in  the  third- 
party  portion  of  the  old  format  would  be 
allocated  to  specific  field  in  the  new 
format  and  every  field  would  include  a 
tag.  At  the  end  of  phase  one,  all 
participants  would  be  required  to  have 
the  ability  to  receive  transfers  in  the 
new  format. 

During  phase  two.  participants  would 
convert  from  sending  transfers  in  the 
old  format  to  sending  the  new  format.  In 
this  phase,  the  Fedwire  software  would 
continue  to  accept  messages  sent  in  the 
old  format,  but  also  would  accept 
messages  sent  in. the  new  format.  Until  . 
a  sender  begins  sending  the  new  format, 
the  Fedwire  application  would  continue 
to  accept  the  sender's  messages  and 
convert  them,  to  the  new  format  for 
delivery  to  the  receiver.  Ail  messages 
would  be  delivered  to  the  recei\  er  in  the 
new  format.  At  tlie  end  of  phase  two.  all 
participants  would  have  the  ability  both 
to  send  and  receive  the  new  format.  The 
old  format  would  no  longer  be 
supported. 

Eight  commenters.  including  a  few 
large  regional  baxdcs  and  a  trade 
association  representing  community 
banks,  indicated  that  the  institution-by- 
institution  full  function  conversion 
would  be  the  most  beneficial. 
Commenters  favoring  this  alternative 
noted  that  participants  would 
implement  the  new  format  on  a 
staggered  schedule,  reducing  the 
likelihood  of  a  major  payment  system 
disruption  because  few  banks  wouid  go 


through  the  transition  on  ;tny  ^iven  day. 
Commenters  indirntfrd  thai  conversion 
costs  would  be  lamimized  1pm viuse 
institutions  coulti  ctmvf.rl  i>.)t!>  the  send 
and  receive  functions  at  a  coin  i>nient 
time.  Commenters  iiisn  indicati-d  that 
fall  back  to  previous  s<3itwart'  would  be 
easier  to  achieve  if  a  ujr.vefSKin  failed. 
In  addition,  the  s»bggerfKl-d.iie  juproach 
would  reduce  the  i;ilr.rdf;(>t:udf  ricy 
among  depository  instituliiws — the 
failure  of  any  one  depcF.iiiorv 
institution's  conversion  would  (k»i  delay 
the  subsequent  conversion  ot.i'iother 
depository  institution. 

Eight  commenters,  prcd'.;  ■     <•  .ly 
money  center  banks  and  one  t<^-r.e 
association,  strongly  oppr..-,  si  ja 
institution-by-insiilution  full  function 
conversion,  exprfessiiig  c«ma?r!is  about 
the  potential  for  data  IruHi  iu<«n  and  the 
possibility  that  the  transitioit  period 
could  extend  well  fieyoud  *he  proposed 
sunset  date.  These  commrri.i«»rs 
emphasized  that  adoption  uf  this 
alternative  would  rciace  lie  likelihood 
of  a  major  payment  sys'tni  disruption, 
but  indicated  that  hustnfs.-.  r-.^-k  might 
increase  substantially  due  lo  the 
potential  truncation  uf  i'luxirtant  data. 
The  ddta  truncation  necfssary  to 
support  the  staggered  date  conversion 
schedule  also  would  delay  a 
participant's  ability  fo  :^ka  full 
advantage  of  the  benefi-s  uf  the  new 
format  until  all  partinoaiits  have 
converted. 

Twelve  commenters.  prefiominantly. 
money  center  banks,  were  very 
supportive  o'  a  same-day 
implementation,  anticipating  that  this 
alternative  would  reduce  significantly 
participants'  costs  by  eliminating  the 
need  to  support  two  formats 
simultaneously.  This  plan  would  allow 
all  participants  simultaneously  to  take 
advantage  of  the  benefits  of  an 
expanded  format,  including  the  ability 
to  automate  more  fully  incoming 
transfer  processing  and  message 
mapping  between  transfer  systems. 
Many  commenters  favoring  a  same  day 
implementation  noted  that  CHIPS  had 
successfully  implemented  a  new  format 
using  a  same-dav  implementation  plan 

Commenters  favoring  a  same-day 
implementation  acknowledged  that 
there  is  significant  risk  associated  with 
this  implementation  plan.  These 
commenters  indicated  that  the  risk  of 
payment  system  disruption  could  be 
diminished  substantially  by  complete 
and  com.prchensive  testing  on  the  part 
of  every  on-line  institution,  both 
internally  and  with  the  Federal  Reserve 
Banks.  Some  commenters  supporting  a 
same-day  cutover  said  that  the  risk  that 
one  or  more  large  institutior^s  may  not 
be  able  to  complete  the  con;  crsion 
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could  be  cont  rolled  adequately  through 
thorough  test  ng. 

Fourteen  c(  mmenters  strongly 
opposed  a  saiie-day  cutover 
implementatian  plan,  due  to  the 
potential  risks  to  the  payments  system. 
Under  a  same  -day  cutover,  there  could 
be  a  substantial  disruption  to  the 
payments  system  if  one  or  more  large 
participants  \  /ere  unable  to  process 
transfers  in  tl  e  new  format  or 
experienced  !  ome  other 
implementation-related  problem  that 
denied  the  participant(s)  access  to  the 
Fedwire  funds  transfer  service.  One 
commenter  suggested  that  the  risk  of  a 
payment  syst  jm  disruption  could  be 
eliminated  if  this  alternative  were 
modified  to  incorporate  elements  of  the 
other  two  alt«  matives,  that  is,  the 
Federal  Resei  ve  Banks  should  accept 
both  formats,  map  between  formats,  and 
deliver  the  old  format  to  any  participant 
that  failed  to  convert  on  the  designated 
date. 

Thirty-eigh  t  commenters, 
predominate  y  large  regional  banks  and 
most  vendon  and  trade  associations, 
indicated  strong  support  for  the  two- 
phase  approach.  Commenters  favoring 
the  receive-first  phased  approach 
emphasized  i  hat  this  alternative  limits 
the  risk  that  i  he  overall  payments 
system  wouli  1  experience  a  major 
disruption  b<  cause  relatively  few  banks 
would  go  thr  Dugh  the  conversion  on  a 
given  day.  S<  me  commenters  favoring  a 
two-phase  implementation  recognized 
that  costs  may  be  somewhat  higher 
because  sepa  rate  testing  would  be 
required  for  I  he  send  and  receive 
phases;  however,  commenters  also 
indicated  the  t  separating  the  conversion 
along  functional  lines  helps  minimize 
the  risk  of  a  complete  disruption  of 
service  for  b<  tth  the  individual 
participant  and  the  payments  system. 

One  comn  enter  opposed  a  two-phase 
implementation,  indicating  that  this 
solution  wov  Id  likely  increase 
automation  <  osts  because  of  the  need  to 
support  two  formats  for  a  period  of  time. 
This  comme  Iter  was  particularly 
concerned  ti  at  a  participant's  incoming 
and  outgoing  messages  would  be  stored 
in  different  1  armats.  thereby  increasing 
storage  costs,  complicating  money 
laundering  r  ionitoring.  and  creating 
confusion  in  conversations  between 
banks  about  a  particular  transfer.  This 
commenter  <  Iso  was  concerned  that  it 
would  be  dilficult  for  the  Federal 
Reserve  Banks  to  manage  and 
coordinate  approximately  300 
computer-in  terface  participant 

!  in  two  phases  lasting  4-6 
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believes  that  the 


institution-!  y-institution  full  function 


conversion  is  the  least  desirable 
approach  from  a  business  perspective 
because  the  process  of  mapping  transfer 
messages  from  the  new  format  to  the  old 
format  may  result  in  truncation  of 
critical  payment-related  information.  A 
sender  using  the  new  format  would 
need  to  be  aware  that  a  receiver  may  not 
use  the  new  format.  It  is  unlikely  that 
most  participants  would  choose  to  track 
whether  the  intended  receiver  of  each 
transfer  was  using  the  new  format,  so  a 
sender  would  need  to  limit  the  size  of 
all  messages  or  risk  truncation  of  critical 
payment  data  prior  to  delivery  to  "old 
format"  participants.  There  would  be  an 
increased  business  risk  for  all  receivers 
that  use  the  old  format  because  any 
messages  sent  in  the  new  format  could 
exceed  field  length  guidelines,  perhaps 
losing  critical  payment  information  in 
the  truncation  process.  The  receiver  that 
converts  late  in  the  process  has  an 
increased  risk  of  misapplying  payments 
and  incurring  posting  delays  because 
most  of  the  transfers  it  receives  would 
have  been  originated  under  the  new 
format  and  information  required  to  fully 
identify  the  beneficiary  or  describe  the 
terms  of  payment  may  have  been 
truncated  prior  to  delivery.  The  Board 
believes  that  the  potential  for  truncation 
of  critical  payTnent  information 
represents  a  significant  business  risk 
that  precludes  the  adoption  of  this 
implementation  plan. 

The  Board  acknowledges  that  the 
same-day  cutover  implementation  plan 
has  certain  advantages  for  a  select 
subset  of  institutions.  This  approach 
also  poses  the  most  risk  of  a  serious 
disruption  to  the  Fedwire  system  and  to 
the  financial  markets  more  generally.  A 
same-day  cutover  requires  every 
depository  institution  that  participates 
on  Fedwire  using  an  on-line  connection 
to  bring  new  or  substantially  modified 
software  into  the  production 
environment  for  the  first  time  on  the 
same  date.  The  Board  agrees  that 
complete  and  comprehensive  testing  is 
essential  to  the  success  of  any 
implementation  plan,  but  also 
recognizes  that  testing  cannot  eliminate 
fully  the  risk  that  one  or  more 
participants  may  fail  to  convert 
successfully  on  the  designated  cut-over 
date. 

Due  to  the  magnitude  of  the  software 
changes  and  the  large  population  of 
participants,  it  would  not  be  feasible  to 
fall  back  to  the  previous  software  if 
problems  during  cutover  were 
encountered.  It  would  be  impossible  to 
coordinate  the  timely  de-installation 
and  re-installation  of  software  at  more 
than  8.000  institutions  and  related 
procedural  changes  for  more  than 
11,000  institutions.  Even  if  only  a  small 


number  of  depository  institutions  could 
not  convert  successfully  and  these 
institutions  were  able  to  fall  back  to 
previous  software,  there  would  still  be 
the  potential  for  data  truncation  as 
described  in  the  institution-by- 
institution  alternative  if  the  Federal 
Reserve  Banks  attempted  to  map 
messages  from  the  new  to  the  old 
format.  Due  to  the  difficulties  associated 
with  recovering  or  otherwise  supporting 
a  large  number  of  participants  in  the 
event  of  a  failed  conversion,  the  Board 
has  concluded  that  a  same-day  cutover 
is  not  feasible  on  a  large-scale  basis. 

The  Board  believes  tne  most  prudent 
approach  is  a  two-staged 
implementation  wherein  participants 
begin  receiving  Fedwire  transfers  in  the 
new  format  before  they  begin  sending 
new-format  transfers.  The  Board 
believes  that  the  receive-first  phased 
implementation  plan  minimizes  the 
risks  to  the  payment  system  and 
eliminates  the  need  for  truncating 
payment-related  information  during  the 
conversion  period.  The  Board 
recognizes  that  depository  institutions 
will  incur  some  incremental  operational 
burdens  and  cost  to  support  two  formats 
for  a  period  of  time.  The  commenters 
indicated  that  most  computer-interface 
banks  are  using  software  that  separates 
transaction  processing  and  record 
storage  along  the  send  and  receive 
functional  lines;  therefore,  there  should 
not  be  a  substantial  increase  in  cost  to 
use  a  different  format  for  each  function, 
that  is,  to  send  in  one  format  and 
receive  in  a  different  format.  Further, 
commenters  note  that  the  cost  increase 
associated  with  supporting  two  formats 
for  a  period  of  time  would  be  offset 
somewhat  by  the  improved  training  and 
testing  opportunities  associated  with 
receiving  the  new  format  in  advance  of 
originating  it.  Nonetheless,  the  Board 
recognizes  that  there  will  be 
inefficiencies  and  potential  for 
confusion  associated  with  processing 
and  supporting  two  formats  for  a  period 
of  time.  In  an  effort  to  minimize  costs 
to  the  industry,  the  Federal  Reserve 
Banks  plan  to  make  the  send  and 
receive  portions  of  the  Fedwire  software 
available  at  the  same  time  in  the  test 
environment  for  testing  and  software 
certification  purposes.  This  will  allow 
the  majority  of  participants  to  follow  a 
conversion  plan  that  minimizes  the 
duplication  of  testing  and 
implementation  tasks. 

Implementation  Strategy 

The  Board  has  adopted  an 
implementation  strategy  that  entails  a 
phased  conversion  of  the  receive  and 
send  functions.  During  the  first  phase  of 
the  conversion,  when  depository 


institutions  implement  the  capability  to 
receive  transfers  in  the  new  format,  the 
Federal  Reserve  Banks  will  maintain 
information  regarding  the  format  that 
each  depository  institution  is  capaVjle  of 
receiving.  Based  on  this  information,  the 
Fedwire  software  will  convert  messages 
to  the  new  format  for  delivery  to 
institutions  capable  of  receiving  that 
format.  On  the  first  day  of  the  send 
conversion  period,  all  participants  must 
be  capable  of  receiving  the  new  format 
and  the  Federal  Reser\'e  Banks  will  no 
longer  deliver  messages  in  the  old 
format.  In  those  cases  where  a 
depositoPv-  institution  fails  to  convert 
the  receive  function  by  the  beginning  of 
the  send  period,  the  Federal  Reserve 
Bank  would  continue  to  post  transfers  to 
the  depository  institutions  account  and 
deliver  advices  of  these  transfers  in  the 
new  format  to  the  depository-  institution 
using  an  alternative  method,  such  a.s 
magnetic  tape. 

The  Board  recognizes  that  some 
depository  institutions  have  a  very 
strong  desire  to  convert  both  the  send 
and  receive  function  on  a  same-day 
basis.  The  Board  desires  to  balance  the 
business  needs  of  these  participants 
against  the  concern  that  the  failure  of 
one  or  more  large  participants  may 
disrupt  the  pa^/rnent  system.  Therefore, 
the  Board  is  adopting  a  modification  to 
the  two-staged,  receive-first  aitemalive 
that  will  accommodate  full-function 
conversion  of  a  limited  number  of 
depository'  institutions  on  the  first  day 
of  the  send  period,  providing  that  thcso 
institutions  meet  stringent  guidelines 
for  testing  and  recoverability.  The  idea! 
candidate  for  a  same-day  conversion 
will  have  exhibited  previous  success  in 
completing  a  major  format  conversion 
for  a  funds  transfer  application  on  a 
same-day  basis.  The  Federal  R(;sfir\e 
Banks  will  work  closely  with  di^positorj 
institutions  that  desire  to  convert  on  a 
same-day  basis  to  determine  whether 
the  testing  and  recoverability  gu:dt.*lines 
( un  be  satisfied. 

A  depositor^'  institution  that  fails  to 
convert  on  a  same-day  basis,  and  is  not 
successful  in  failing  back  to  sof:ware 
capable  of  receiving  me5.sages  delivered 
in  the  new  format.  n;ay  expnrienre  ;« 
sovijre  disruption  of  its  ability  to  receive 
iidvicos  for  incoming  transfers  as  seme 
[)articipanls  will  h^ve  begun  spending  in 
the  new  format  on  this  date  In 
understanding  the  risks  associated  with 
choosing  a  same-day  cutover.  a 
depository  institution  should  recojjnize 
that  timeliness  of  dehverv  of  advices  by 
its  Federal  Reserve  Bank  may  be 
affected,  which  could  affect  the 
institution's  abihty  to  posl  transfers  to 
its  customers'  accounts  on  a  timely 
liasi^ 


Depository  institutions  are  required  to 
implement  the  capabiUty  to  receive 
transfers  in  the  new  format  by  the  first 
day  of  the  send  period.  In  the  unlikely 
event  that  some  depository  institutions 
fail  to  meet  this  requirement  and  will 
require  delivery  of  messages  via  an 
alternative  method,  the  Board  may 
impose  a  charge  for  such  deliveries. 

A  more  complete  discussion  of  the 
length  and  timing  of  the  phases  of  the 
implementation  plan  is  provided  in  the 
description  of  the  schedule. 

Schedule 

Implementing  the  format  will  require 
extensive  application  development 
work  on  the  part  of  the  Federal  Reserve 
Banks.  Also,  depositor}'  institutions 
using  in-house  or  vendor-supplied 
funds  transfer  systems  will  need  to 
make  significant  automation  changes  to 
send  and  receive  the  new  format.  The 
Board  recognizes  that  many  large 
depository- institutions  today  use 
vendor-provided- or  in-house  developed 
software  to  participate  in  CHIPS  and 
S.VV.I.F.T.  Because  these  institutions  are 
familiar  with  formats  similar  to  the 
expanded  format  adopted  for  Fedwire 
and  have  already  adopted  interfaces 
with  internal  systems  to  accommodate 
these  similar  formats,  it  is  assumed  that 
the  conversion  effort  for  these 
institutions  will  be  somewhat  reduced. 

The  Federal  Reserve  Banks  provide 
software  to  approximately  7.900 
depository  institutions  that  access 
Fedwire  through  FedUne*.^  Fedline® 
institutions  will  be  somewhat  less 
affected  as  the  Fedline*  software 
enhancements  required  to  implement 
the  expanded  format  will  be  provided 
by  the  Federal  Reserve  Banks;  however. 
Fedline*  participants  will  require 
substantial  education  and  training  to 
become  familiar  with  the  new  format.  In 
addition,  those  institutions  with  back- 
office  systems  that  interface  with 
Fedline*  may  need  to  modify  such 
systems  to  support  the  new  format.  ' 

In  its  Decemoer  1993  notice,  the 
Board  proposed  that  the  expanded 
format  be  implemented  by  late  1996. 
Commenters  generally  were  supportive 
of  a  late  1996  implementation 
completion  date;  however,  many 
commenters  requested  that  the 
Computer  Interface  Protocol 
Specifications  (CIPS)  be  published  in 
mid-1994,  at  least  18  months  in  ai'vance 
of  conversion.  Many  commenters 
requested  extension  oi  the 
implementation  date  to  late  1997. 


'Kedline"  is  ihr  Federal  Reserve's  proprietary 
•■iifjware  packdgR  for  pKrion.i!  computers  '.hat  i.s 
u"ied  by  lovw-lo-nudl'.ii.'i  volume  Fedw;!e 
p.irtii.ipant£  to  access  Federal  Reserve  iervit-es 
r-'M{.\r{,iiU  .-A'.v. 


Twelve  commenters  were  concerned 
that  the  proposed  schedule  was  too 
ambitious  because  banks  need  to  devote 
resources  to  support  other  funds- 
transfer-related  initiatives,  such  as 
electronic  tax  collection  and  anti-monev 
laundering  rules,  as  well  as 
implementation  of  the  new  Fttdwire 
book-entry  securities  software  and 
expansion  of  the  Fedwire  funds  transfer 
operating  hours.  Commenters  also  noted 
that  depository  institution  resources 
will  be  coristrained  by  internal  projects, 
such  as  mergers  and/or  acquisitions, 
product  development,  and  application 
maintenance  during  the  same  period.  A 
few  commenters  specifically  requested 
that  the  Board  delay  expansion  of  the 
Ft'dwire  fimds  transfer  operating  hours 
until  the  new  format  has  been 
implemented  fully. 

Upon  careful  consideration  of  tiie 
comments  received,  the  Board  believes 
that  the  burden  of  converting  to  an 
expanded  format  can  be  lessened 
somewhat  by  extending  the  completion 
date  to  year-end  1997.  The  Federal 
Rtiser\e  Banks  plan  to  complete 
software  development  efforts  and 
conduct  preliminary  internal  testing  of 
the  revised  Fedwire  software  by  January 
1996,  followed  by  three  months  of 
testing  with  selected  computer-interface 
and  Fedline  dep  >silory  institutions.  The 
full  population  of  online  depository 
institutions  will  conduct  testing  from 
April  1996  through  December  1997. 
This  should  al'ow  sufficient  time  for  the 
Federal  Reserve  Banks  to  make 
necessary  chi^rij^es  both  to  the  Fedwire 
funds  transfer  system  and  Fedline' 
software,  and  for  the  industry  to 
incorporate  and  fully  test  the  software 
changes  thai  must  be  made  to  the  f'ands 
transfer,  customer  delivery,  and  back- 
office  processing  systems  used  by 
depository  institutions. 

The  Boaid  understands  the  industry's 
desire  to  obtain  the  CIPS  document, 
which  de'iails  software  and  technical 
requirements,  and  installation  and 
certification  testing  guidelines,  well  in 
adv.'jnce  of  the  beginning  of  the 
conversion  period.  CIPS  for  the  new 
format,  which  should  be  used  b\ 
depository  iiustitations  as  a  liasis  for 
modif\!ng  their  funds  transfer  softwart-, 
will  be  publishud  in  July  1995.  six  to 
nine  months  in  advance  of  when 
Fedwire  suftware  will  be  made  available 
for  tcsii.ig  and  one  year  in  advance  of 
the  beginning  of  the  conversion  pirriod. 
As  ptu.se  one  of  the  conversion  period 
will  last  one  year,  there  should  be 
suffu  ient  time  in  the  schedule  to 
accoinmodaie  those  depository 
institutions  that  require  at  least  an  18- 
iiionth  load  time  to  incorporate  the  ClI'S 
into  -r.trir  sv .-.iir.iis. 
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Several  cotnmenters  urged  the  Federal 
Reserve  Banks  to  increase  availability  of 
test  systems  ind  resources,  extend  the 
testing  period,  and  provide  a  dedicated 
test  facility  for  vendors.  The  success  of 
the  CHIPS  format  conversion  v^fas 
credited  largtely  to  robust  testing.  The 
Board  recogr  izes  that  a  successful  and 
smooth  transition  to  a  new  Fedwire 
format  will  r  squire  the  allocation  of 
significant  testing  resources  because 
every  deposi  tory  institution  using  an 
electronic  connection  will  be  required 
to  bring  new  or  substantially  modified 
software  intci  the  production 
environmeni .  The  Federal  Reser\'e 
Banks  plan  ta  provide  increased  testing 
resources  an  d  business  support  to 
depository  institutions  and  vendors 
during  the  te  sting  and  conversion 
period. 

The  revised  software  that  supports  the 
expanded  F«dwire  format,  including 
both  the  sen  i  and  receive  functions, 
will  be  madi  ■■  available  beginning 
January  199(  i,  when  selected  depository 
institutions  will  be  requested  to 
participate  1 1  the  Federal  Reserve 
Banks'  inter  lal  certification  of  the 
Fedwire  software.  Upon  completion  of 
internal  cert  .fication  of  the  software,  the 
new  Fedwir  i  software  that  supports  the 
new  format  (Vill  be  made  available  for 
testing  beginning  April  1996  for  on-line 
depository  i  istitutions  with  early 
conversion  dates. 

The  testin  ?  phase  for  depository 
institutions  with  computer-interface 
connections  will  encompass  two  steps: 
application  software  certification  and 
implementa;ion  testing.  Fedline® 
software  wi  1  be  certified  by  the  Federal 
Reserve  Bar  ks  prior  to  its  distribution  to 
depository  institutions.  Vendors  and 
depository  institutions  that  have 
developed  i  i-house  computer-interface 
funds  transl  er  systems  will  be  required 
to  demonstiate  that  their  software  will 
accommodate  the  new  Fedvdre  format. 
All  comput(tr-interface  depository 
institutions  will  be  required  to 
successfull]  complete  pre-production 
implements  tion  tests,  that  is,  tests  that 
simulate  a  r  ormal  processing  day  and 
demonstrati  t  that  the  institution  can 
meet  all  of  I  he  CIPS  requirements. 
Vendors  thi  it  have  completed  national 
protocol  ce;  tification  will  be  given 
access  to  th  j  depository  institution  test 
system. 

The  Federal  Reserve  Banks  will  work 
closely  wit]  i  depository  institutions  to 
schedule  ai  d  manage  the  timing  of 
depository  nstitution  conversions.  If 
not  carefully  managed,  individual 
conversion  delays  could  result  in 
overall  schitdule  delays.  In  late  1995, 
the  local  F«  deral  Reser\'e  Banks  will 
contact  dej  ository  institutions  to 


develop  a  conversion  schedule.  It  is 
important  for  each  depository 
institution  to  work  with  its  local  Federal 
Reserve  Bank  to  determine  appropriate 
dates  for  its  conversion  of  the  receive 
function  during  phase  one  and  the  send 
function  during  phase  two  as  only  a 
limited  number  of  depository 
institutions  will  be  able  to  schedule 
conversions  on  any  given  date.  A 
limited  number  of  depository 
institutions  that  meet  specific,  stringent 
certification  requirements  will  be 
permitted  to  schedule  a  same-day 
conversion  of  the  send  and  receive 
functions  on  the  first  day  of  the  send 
period. 

Phase  one  of  the  implementation, 
during  which  participants  convert  from 
receiving  the  current  format  to  receiving 
the  new  format,  will  begin  in  July  1996 
and  end  May  23, 1997.  In  this  phase, 
Fedwire  software  will  accept  only  the 
current  format  but  will  deliver  in  the 
format  the  receiver  is  capable  of 
processing.  At  the  end  of  phase  one,  all 
participants  will  be  required  to  have  the 
ability  to  receive  the  new  format,  except 
those  specifically  certified  to  convert 
both  the  send  and  receive  functions  on 
the  first  day  of  phase  two. 

A  stabilization  period  of  four  weeks 
(Saturday,  May  24  through  Friday,  June 
20,  1997)  will  be  provided  at  the 
conclusion  of  phase  one.  If  any 
depository  institution  has  failed  to 
convert  the  receive  side  during  a 
previously  scheduled  date  in  phase  one. 
it  will  be  permitted  to  complete 
implementation  of  the  receive  function 
during  the  stabilization  period. 

Phase  two  of  the  implementation, 
during  which  participants  convert  ft-om 
'sending  the  old  format  to  sending  the 
new  format,  will  begin  Monday,  June 
23, 1997.  This  date  also  is  the 
designated  cutover  date  for  those 
depository  institutions  that  have 
certified  software  and  recovery 
capabilities  for  same-day  conversion  of 
the  send  and  receive  functions. 
Beginning  on  the  first  day  of  the  send 
period,  the  Federal  Reserve  Banks  will 
no  longer  deliver  funds  transfer 
messages  to  the  receiver  in  the  old 
format;  every  participant  will  be 
required  to  accept  the  new  format.  Until 
a  sender  begins  sending  the  new  format, 
Fedwire  will  accept  the  sender's 
messages  and  convert  them  to  the  new 
format  for  delivery  to  the  receiver.  Phase 
two  will  end  Monday,  December  29, 
1997,  at  which  time  all  participants  will 
be  required  to  both  send  and  receive  the 
new  format. 

The  following  table  summarizes  the 
schedule  for  implementation  of  the  new 
Fedwire  funds  transfer  format. 


Task 

Start  date 

End  date 

ni<;trihirt«  CIPS 

7/95 

Selected  Deposi- 

tory Institution 

Participation  in 

Testing 

1/96 

4/96 

Full  Population  De- 

pository Institu- 

tion Testing- 

Receive  and 

Send  Functions  . 

4/96 

12/97 

Phase  1 — Convert 

Receive  Function 

7/1/96 

5/23/97 

Stabilization  Period 

5/24/97 

6/20/97 

Same-day  Conver- 

sions     

6/23/97 

6/23/97 

Phase  II— Convert 

Send  Function  ... 

6/23/97 

12/29/97 

Expanded  Operating  Hours 

In  February  1994.  the  Board  approved 
expansion  of  the  Fedwire  on-line  funds 
transfer  operating  hours  to  18  hours  per 
day  from  the  current  10  hours  per  day. 
beginning  in  early  1997  (59  FR  8981, 
February  24, 1994).  The  opening  time 
will  be  revised  from  the  current  8:30 
a.m.  ET  to  12:30  a.m.  ET,  but  the  closing 
time  will  remain  unchanged  at  6:30  p.m. 
ET.  Over  time,  longer  Fedwire  funds 
transfer  hours  will  have  public  policy 
benefits  because  the  availability  of  final 
payment  capabilities  during  the  early 
morning  hours  can  strengthen  interbank 
settlements  and  contribute  to  reductions 
in  Herstatt  risk  through  innovations  in 
payment  and  settlement  practices. 

The  Board  has  considered 
commenters'  requests  to  delay 
implementation  of  expanded  funds 
transfer  operating  hours  until  the  new 
format  has  been  implemented  fully.  The 
Board  recognizes  that  although 
participation  is  voluntary,  many 
depository  institutions  believe  that 
market  forces  would  require  their 
participation  during  the  expanded  funds 
transfer  operating  hours.  Some 
commenters  stated  that  they  may  need 
to  implement  software  modifications  to 
shorten  back-office  posting  and 
processing  cycles  in  order  to  take  full 
advantage  of  the  expanded  funds 
transfer  operating  hours.  These 
commenters  indicated  that  the 
allocation  of  bank  resources  to 
implement  a  new  format  may  contend 
directly  with  efforts  to  modify  software 
to  accommodate  expanded  Fedwire 
funds  transfer  operating  hours.  After 
considering  these  and  other  issues,  the 
Board  has  delayed  implementation  of 
the  12:30  am  ET  opening  time  for  the 
Fedwire  funds  transfer  service  until  late 


1997.''  (See  notice  elsewhere  in  today's 
Federal  Register.) 

Usefulness  to  Law  Enforcement 

On  August  31, 1993,  the  Treasury 
requested  comment  on  a  proposed 
regulation  that  would  require  financial 
institutions  to  include  certain 
information  in  payment  orders  that  they 
send  (58  FR  46021,  August  31,  1993) 
(the  Travel  Rule).  Law  enforcement 
agencies  have  indicated  that  the 
inclusion  of  complete  transfer  party 
information  in  the  payment  order  will 
be  particularly  useful  in  tracing  the 
proceeds  of  illegal  activities  and  will 
assist  in  identifying  and  prosecuting 
persons  involved  in  such  illegal 
activities. 

Commenters  generally  acknowledged 
that  the  Fedwire  format  must  be 
expanded  to  accommodate  the 
information  desired  for  law  enforcement 
purposes,  although  many  did  not  agree 
this  information  should  be  carried  in  the 
message,  because  the  information  could 
be  obtained  from  the  depository 
institutions  that  are  parties  to  the 
transfer.  Further,  commenters  stressed 
that  the  Travel  Rule  should  not  require 
complete  transfer  party  information  in 
Fedwire  transfers  until  such  time  as  the 
format  can  accommodate  its  inclusion. 
The  Treasury  has  considered  these 
concerns  and  has  revised  the  final 
Travel  Rule  to  accommodate  the 
limitations  of  the  current  Fedwire 
format.  In  particular,  the  Travel  Rule  as 
adopted  does  not  require  that  Fedwire 
transfers  include  the  address  of  the 
transmitter  until  completion  of  the 
implementation  of  the  expanded  format. 
(See  notice  elsewhere  in  today's  Federal 
Register.) 

Description  of  the  Expanded  Fedwire 
Format 

The  expanded  Fedwire  format 
includes  a  comprehensive  set  of  the 
elements  commonly  used  in  the 
origination  and  receipt  of  payment 
orders.  It  is  similar  to  the  CHIPS  and 
S.VV.I.F.T.  formats  and  provides  an 
expanded  message  length  and  variable- 
length  fields.  The  expanded  format  is 
modeled  on  the  CHIPS  format  and  only 
differs  when  necessary  to  accommodate 
technical  processing  requirements 
specific  to  Fedwire  or  to  delete 
technical  processing  requirements 
specific  to  CHIPS.  Additional  fields 
have  been  defined,  and  the  fields  that 
carry  payment  details  are  larger  than 
those  in  the  current  Fedwire  format.  The 
larger  fields  permit  the  inclusion  of 


more  complete  information  about  the 
parties  to  a  transfer  and  allow  space  for 
additional  payment  information.  There 
is  adequate  space  to  provide  the  name, 
account  number  or  other  identifying 
number,  and  three  lines  of  address 
information  for  each  party  to  the 
transfer. 

The  expanded  format  differs  from  the 
current  Fedwire  format  in  several 
significant  ways:  messages  are  not 
required  to  be  fixed  length  but  may  var>' 
in  length;  maximum  message  length  is 
significantly  expanded;  the  number  and 
size  of  fields  have  significantly 
increased;  and  field  tags  (codes  that 
identify  the  type  of  information  a  field 
may  carry)  are  numeric  rather  than 
alpha.  Numeric  tags  are  used  because 
they  are  more  flexible  than  letter 
groupings  and  they  facilitate  the 
mapping  of  information  between 
transfer  systems.  The  format  is  highly 
structured — a  field  tag  is  used  to 
designate  the  contents  of  every  field  in 
the  message.  Together,  these  changes 
provide  the  ability  to  translate  fully  and 
consistently  payment  order  information 
into  discrete  fields,  which  will  permit 
Fedwire  participants  to  automate  more 
fully  payment  order  processing. 

The  presentation  of  routing  and 
transfer  information  in  the  expanded 
format  has  been  reorganized  to  follow 
more  closely  the  path  of  a  message  from 
sender  to  receiver.  The  expanded  format 
presents  the  sending  bank  routing 
number  and  sending  bank  name  before 
the  receiving  bank  routing  number  and 
receiving  bank  name.  The  expanded 
format  also  reorganizes  transfer  party 
information,  presenting  the  fiow  of 
funds  and  information  from  the 
perspective  of  the  receiver.  That  is.  the 
intermediary  bank,  beneficiary  bank  and 
beneficiary  information  fields  precede 
the  originator,  originating  bank,  and 
instructing  bank  information  fields.^ 
The  expanded  format's  presentation  of 
routing  and  transfer  party  information  is 
consistent  with  the  presentation  of 
►similar  data  in  the  CHIPS  format. 

Commenters  generally  agreed  with  the 
format  as  proposed;  however,  a  few 
commenters  suggested  the  format  be 
revised.  Suggested  modifications 
included:  eliminate  the  requirement  for 
punctuation  and  disallow  the  dollar 
sign  in  the  amount  field;  provide  quality 
edits  for  beneficiary  account  number 


■*  An  exact  date  for  expanded  funds  transfer 
operating  hours  will  be  announced  approxiniately 
one  year  prior  to  the  effective  date. 


5  The  terminology  used  here  generally  conlorms 
to  the  definitions  in  Article  4.^  of  the  Uniform 
Commercial  Code:  however,  the  field  names  in  tlie 
proposed  format  use  the  term  "financial 
institution"  instead  of  bank.  Terminology  related  to 
nonbank  financial  institutions  conforms  to  the 
definitions  in  the  wire  transfer  recordkeeping  rule 
adopted  by  the  Treasury  and  the  Board.  (See  notice 
elsewhere  in  today's  Federal  Register  1 


field;  and  activate  charges  tag. 
Commenters  also  requested  that  the  qew 
format  retain  the  existing  alpha  tags; 
include  descriptive  titles  with  niuneric 
tags;  and  include  special  tags  for  service 
and  drawdown  messages.  Further, 
commenters  identified  the  potential  for 
using  Fedwire  to  effect  tax  payments 
and  Electronic  Data  Interchange  (EDI). 
One  commenter  identified 
circumstances,  when  mapping  from  the 
old  format  to  the  new  format,  that  the 
potential  for  truncation  may  exist. 

Some  commenters  indicated  that 
punctuation  and  dollar  sign  are 
unnecessar>'  in  the  amount  field  because 
the  software  depository  institutions  use 
to  send  and  receive  Fedwire  funds 
transfer  messages  has  the  capability  to 
display  Fedwire  information  in  a 
manner  that  is  inherently  more  "user 
friendly"  than  the  way  the  same 
information  may  be  recorded  in  the 
Fedwire  format.  For  example,  it  is  not 
necessary-  for  the  Fedwire  format  to 
require  inclusion  of  punctuation  and  the 
dollar  sign  because  both  the  sending 
and  receiving  banks'  software  can 
append  these  attributes  when  displaying 
the  information  on  screens  or  reports. 
Further,  as  the  CHIPS  format  does  not 
include  punctuation  and  dollar  sign  in 
the  amount  field,  the  inclusion  of  these 
characters  in  the  Fedwire  funds  transfer 
format  introduces  inconsistency 
between  the  formaits.  Therefore,  the 
format  the  Board  has  adopted  does  not 
accommodate  punctuation  or  a  dollar 
sign  in  the  amount  field. 

One  commenter  requested  that 
Fedwire  perform  quality  edits  on  certain 
fields  to  ensure  the  contents  conform  to 
the  provisions  of  the  Travel  Rule:  for 
example,  the  beneficiary  field  should  be 
edited  to  ensure  account  number  has 
been  included.  The  Board  believes  it 
would  be  appropriate  to  edit  for  the 
inclusion  of  information  in  certain 
required  fields;  however,  it  would  be 
infeasible  to  edit  and  reject  messages 
based  on  the  meaningfulness  of  the  data 
in  those  fields.  Specific  editing  criteria 
for  field  contents  will  be  provided  in  the 
CIPS  distributed  in  mid-1995. 

One  commenter  requested  that  the 
charges  tag,  which  was  reser\ed  for 
future  use,  be  activated  now  to  allow  a 
sender  to  instruct  a  receiver,  when 
appropriate,  to  deduct  charges  and 
expenses  from  the  principal  amount. 
The  commenter  noted  that  activation  of 
the  tag  would  increase  compatibility 
between  payment  systems  because  a 
similar  field  currently  is  provided  in 
both  the  CHIPS  and  S.W.I.F  T.  formats. 
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The  charge;  tag  has  been  activate+l  a-s  an 
iiptiunal  fie  d.** 

Some  cot  imenters  ejtpressed  toacern 
tliat  the  alp  la  tags  will  be  repl*  ed  with 
numeric  taf;  s.  and  that  the  numeric  tags 
will  not  aut  ainaticaily  display 
descriptive  titles.  The  Board  believes 
that,  tu  fati  itate  the  use  of  the  fomiat 
by  deposito  ry  institution  staff  and 
customers,  he  software  resideiit  at  the 
sending  an(  receiving  institutions 
should  havi  i  the  capability  to  translate 
numeric  taj  s  into  descriptive  field  tag 
titles  on  SCI  »ens,  advices  and  reports. 
The  screen!  provided  by  the  Fedline*" 
software.  a<  well  as  paper  advices  and 
n^ports  pro  fided  by  the  Federal  Reserve 
Banks,  will  include  descriptive  field  tag 
titles;  howt  vcr.  these  titles  will  not  be 
included  ir  the  formatted  messages 
transmitter  over  communication  lines. 

One  cfim  nenter  noted  that  the 
proposMJ  di  i  not  address  all  the 
different  ty  )es  of  messages  that  could  be 
sent  over  F  idwire  and  requested 
darificatioi  i.  The  Board  recognizes  that 
use  of  a  uni  form  format  as  a  basis  for  all 
types  of  Fei  twire  messages,  including 
tirawdown  mcs.sages,  .ser\'ice  messages, 
and  other  n  on-value  messages,  provides 
a  certain  le  ^el  of  standardization 
essential  to  automating  more  fully  back- 
office  procissinj^.  Fedwire  funds-relatetl 
messages,  t  lat  is,  drawdown  messages, 
service  messages,  and  other  non-vaiue 
messages,  \  rilTbe  subject  to  the  new 
format.  A  n  ?w  field  tagCs)  will  be 
defined  for  use  with  draxvdown  and 
service  me; sages;  the  CIPS  document 
w  ill  detail  i  he  specifics  of  formatting 
these  types  of  non-value  messai^cs. 

A  depKJsi  of\  institution  also  may  use 
the  Fedwir  (  funds  transfer  system  to 
communicj  to  a  notirc.of  nonpaynM»nt 
for  a  check  that  will  hv:  n^^»r:led  from 
a  paving  bs  nk  to  a  depositarv  hank  as 
required  ui  der  12  CFR  229..T1.  .Sui:h  ;i 
message  is  rommoniy  railed  a  return 
item  notifii  ation,  and  is  pn>»:ess»Hl 
through  thi '  Fedwire  funds  tn^nslw 
system  usii  ig  a  unique  transaction  fyjxi 
code  and  n  ps.sage  format.  The  Bixi!"!} 
does  not  p  an  to  <rhang**  the  t  hei  k  notice 
of  nonpav!  lent  messagt*  format  t!>  th»» 
new  struct  ire  becaase  this  busint'ss 
generally  i:  conducted  sep.irately  from 
the  funds  t  ansfer  business  ai\d  iitilizi'S 
different  b;  ck-office  systems.  (Jhangitfg 
the  check  i  utum  notification  nu-^sjiRe 
format  \vo\  :ld  require  modificatsun  of 
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•Articte^.^  -»2f.t)  of  the  L'liif.ii-.ri  Ci'iujasi  i.U 
Code  statKi  th  tt  uul«u  iiutructitti  bv  tbf  wtitiM,  ibt* 
rRceivIng  ban    may  not  obtain  |>uy:u<miI  nf  iu 
charges  fer  sr  wires  ami  experwes  in  (»n«i«ttioii 
withlhcexnc  !tirO«of  thesifiukr'if)a>rr.CTi!  i)rilrr 
by  issuing  a  p  rvmem  ortluf  inui  •«nu»nt  r!«)u.tl  to 
ihfi  jmouiit  01  the  sender's  order  less  tlii;  rtn:')un! 
of  f.hargps.  av.  i  may  not  instruct  a  suh^iMjuent 
receiving  ban  ;  lo  obtiiin  payment  of  its  i.h.itgos  in 
the  same  ma, 


the  associated  back-office  svstems.  and 
would  impose  costs  on  depositoiy 
institutions  without  commensurate 
benefits. 

Some  conunenters  believed  that  the 
new  format  should  accommodate 
electronic  tax  colleelion  initiatives^  and 
one  commenter  specifically  requested 
that  Fedwire  incorporate  the  ACH  TXP 
(tax  payment)  format.  One  commenter 
prepared  a  detailed  mapping 
recommendation.  The  Fedwire  and  ACH 
systems  differ  significantly  w-ith  respect 
to  the  method  of  processing  and  the 
form  of  the  data.  While  the  Fedwire 
format  is  not  able  to  substitute  directly 
for  any  of  the  ACH  payment  formats, 
including  the  TXP  format,  the  expanded 
format  contains  sufficient  space  to  carry 
the  details  of  a  tax  payment  as  currently 
defined  by  the  Internal  Revenue  Service. 
Further,  the  Fedwire  system  may  be 
used  to  make  certain  tax  payments  and 
may  serve  in  an  emergency  back-up 
capacity  to  forward  a  tax  payment  that 
would  normally  flow  through  ACH; 
however,  these  tax  payments  must 
conform  to  the  standard  formal  used  for 
Fedwire  funds  transfers.  The  Federal 
Reserve  Banks  will  continue  to  study 
the  evolution  of  the  use  of  Fedwire  to 
make  tax  payments:  for  example,  the 
Federal  Reserve  Banks  plan  to 
incorporate  a  unique  product  code  in 
the  current  format  to  assi^  depository 
institutions  in  structuring  information 
wiliiin  a  designated  field  tag  to  facilitate 
this  type  of  payment.  The  new  format 
will  incorporate  this  new  tax  pwyment 
product  code,  designated  field  tags  and 
associated  voluntary  structuring,  which 
will  be  describeti  more  fully  in  the  CIPS 
document. 

A  few  conunenters  indicated  that  the 
ni;w  format  should  accommodate  EDI 
i:apability;  however,  one  (  ommctiter 
strongly  objected  to  the  use  of  Fedwire 
for  LDI,  noting  that  other  suitable 
mechanisms  already  exist.  The  Board 
believes  it  is  important  that  an 
expanded  format  recognize  the  ni^ed  for 
(  ertnin  information  to  tr;ivel  with  the 
payment.  Although  the  expanded  fornuit 
may  afford  depository  institutions  with 
some  ability  to  exchange  KDI 
information,  certain  non-payment 
related  activity  is  better  suited  to  other 
types  of  communication  systems. 

One  crjmmenter  was  conremed  that 
some  information  may  be  truncated 
when  mapping  from  the  rttrrent  format 
to  the  expanded  format.  This  may  occur 
betraiise  the  spare  allocated  in  the  third- 
party  text  portion  of  the  current  format 
may  contain  up  to  seven  field  lags  or 
may  be  useti  ft)r  just  one  field  tag.  .S{)ai.»» 
is  allocated  more  discretely  in  the  now 
format,  so  when  only  ime  field  tag  is 
used  in  the  old  format  it  is  p«3sstble  to 


exceed  the  number  of  availabfe 
characters  for  the  equivalent  fiehl  in  th«f 
new  format.  During  the  transition  to  the 
new  format,  the  Fedwire  software  will 
map  the  excess  characters  info  a  new 
field  defined  to  cany  overflow 
information.  A  complete  description  of 
this  mapping  function  will  be  providetl 
in  the  CIPS  document. 

Several  other  commenters  requested 
clarification  of  some  technical 
characteristics  of  the  format.  These 
clarifications  will  be  addressed  in  the 
CIPS  documentation. 

Details  of  the  New  Format 

The  expanded  format  caji 
accommodate  much  longer  messages 
than  the  current  Fedwire  format.  For 
example,  messages  sent  by  a  depository 
institution  to  the  Federal  Reserve  Bank 
may  contain  appfoximatety  1700 
characters,  compared  to  approximately 
600  characters  under  the  current 
Fedwire  format.  Intercepts — messages 
retujrned  to  the  sending  depository 
institution  by  Fedwire — and  messages 
delivered  by  the  Federal  Reserve  Bank 
to  a  receiving  depository  iikstitution  may 
contain  approximately  1800  characters 
in  the  expanded  format,  compared  to 
approximately  700  characters  totlay 
Message  length  varies  due  to  the 
information  appended  during 
processing  by  the  Federal  Re.serve 
Banks. 

Field  size  in  the  new  format  has  betiu 
increased  and  the  field  structure  has 
changed.  Each  field  has  two  parts:  a  tag 
that  identifies  the  type  of  information  a 
field  may  carry  and  elements  that 
identify  the  specific  piece  of  data  within 
the  field.  The  field  tag  must  be  one  of 
the  numeric  codes  designated  for  Uia4 
purpose  and  the  elements  must  be 
depicted  in  a  spet:ifie  order  within  the 
field.  In  general,  elements  are  pieci^  ttf 
information  that  c-ommonly  follow  a 
particular  field  tag,  including  but  not 
limited  to  identifying  informition  such 
as  name,  address,  and  account  number. 
Valid  elements  are  defined  for  eaih  field 
lag.  For  example,  the  originator  field  has 
a  field  tag  of  iSOOt)]  that  will  be  followed 
by  elements,  such  as  account  numlier, 
name  and  address. 

The  number  of  field  tags  in  the  new 
format  is  expanded  greatly  and 
inc  orporates  the  complete  set  of 
paymtnit-related  tags  utilized  by  the 
current  Fedwire  format.  The  alpha  t;igs 
in  ihf;  {  urrent  Fedwire  format  have  been 
translated  into  numeric  codes  in  the 
expanded  format.  For  example,  the 
beneficiiuy  information  field  tag, 
denoted  by  BNF=  in  the  current  foriii.it. 
is  tag  [42001  ui  the  expanded  form^it. 
(The  Glossary  includ*^  the  field  tag 
definitions  and  the  Appendix  lists  bt; 


set  of  field  tags.)  Additional  field  tags 
have  been  defined  to  denote  each  of  the 
standard  fields  in  a  message,  including 
routing  and  technical  information.  For 
example,  the  IMAD  (Input  Message 
Accountability  Data),  which  is  assigned 
to  a  specific  field  position  in  the  current 
Fedwire  format,  follows  field  tag  [1520] 
in  the  expanded  format. 

Elements,  the  information  that  follows 
a  field  tag,  must  be  presented  in  a 
specific  order  within  a  field.  The 
information  either  may  be  free  form  and 
of  variable  length,  such  as  address,  or 
may  require  a  specific  format,  such  as 
the  business  function  code  (product 
code),  which  must  contain  one  of  the 
eight  defined  acronyms.  Each  element 
within  a  field  is  allocated  a  specific 
amount  of  space;  some  elements  are 
fixed  in  length,  such  as  sender  routing 
number,  while  others  are  variable  in 
length,  such  as  address  A  delimiter 
element  (*)  always  will  follow  a  variable 
length  element  to  denote  the  end  of  the 
element.  No  delimiter  will  follow  a 
fixed  length  element.  The  elements 
convey  information  in  a  specific  order 
and  a  combination  of  identifier  code 
and  field  position  is  used  to  identify 
such  information  as  account  number. 
For  example,  the  current  format  allows 
the  identifier  code,  in  this  case  /AC- 
(account  number)  to  be  used  somewhere 
in  the  field  following  the  beneficiary 
field  tag,  BNF=.../AC-123.  In  die  new- 
format,  the  beneficiary  field  tag  [4200] 
may  be  followed  by  up  to  twelve 
elements:  for  example,  the  one  character 
identifier  code  (first  element);  the 
identifier  specified  by  the  code,  in  this 
case  an  account  number  (second 
element);  a  delimiter,  which  is  always 
an  asterisk  (third  element);  the 
beneficiary  name  (fourth  element);  and 
another  delimiter  (fifth  element),  such 
as  |4200]D123*SMITH*.  The  identifier 
code  is  always  the  first  element  and 
identifies  the  type  of  number  that 
follows  it,  in  this  case  "D"  represents 
account  number.  The  identifier  codes 
are  defined  in  the  Glossary. 
.    Although  there  are  a  large  number  of 
field  tags  defined  in  the  new  format,  it 
is  not  necessary  to  use  every  tag  in  each 
message.  The  majority  of  the  messages 
that  a  depository  institution  will  send — 
transfers  where  the  originator  is  an 
account  holder  of  the  sending  bank  and 
the  beneficiary  is  an  account  holder  of 
the  receiving  bank — can  be 
accommodated  in  a  set  of  nine  basic 
tags,  depending  upon  how  much 
originator  and  beneficiary  information  is 
provided.  If  the  bank  accepting  the 
p:iynient  order  from  the  originator  is  the 
institution  sending  the  payment  order  to 
the  Federal  Reserve  Bank,  then  it  can  be 
identified  by  routing  number  and  short 


name  in  the  field  following  the  Sender 
FI  tag  [3100].  If  the  bank  accepting  the 
payment  order  for  the  beneficiary  is  the 
institution  receiving  the  payment  order 
from  the  Federal  Reserve  Bank,  then  it 
can  be  identified  by  routing  number  and 
short  name  in  the  field  following  the 
Receiver  FI  tag  [3400]. 

For  example,  lohn  Doe  is  sending 
$7,000  to  his  aunt,  Sally  Jones,  who  has 
an  account  at  Bardt  Seven.  John  decides 
to  send  the  money  from  his  deposit 
account  at  Bank  Away.  John  asks  his 
account  officer  at  Bank  Away  to  send 
the  money  to  his  aunt  at  Bank  Seven. 
The  account  officer  has  John's  name, 
address,  and  account  number  on  file, 
and  asks  John  to  provide  the  same 
information  for  his  aunt.  John  provides 
this  information  to  his  bank 

John's  account  officer  at  Bank  Away 
prepares  a  pa\Tnent  order  and  forwards 
it  to  the  funds  transfer  area  for 
transmission  over  Fedwire: 
Amount:  $7,000 
Date:  January-  5,  1995 
From:  John  Doe,  account  6666123456. 

One  VVaj-ward  Avenue,  Watertown, 

MD 
To:  Bank  Seven.  Chicago,  ABA 

079999999,  for  further  credit  to 

account  899899,  Sally  Jones,  1920 

Flapper  Lane,  Chicago,  IL. 

Bank  Away's  funds  transfer  area 
accepts  the  accoimt  officer's  pa\-ment 
order  and  prepares  a  corresponding 
payment  order  to  send  over  Fedwire  (in 
bold): 


Description 

Tag/Elements 

Sender 

[1500]MISCINFOHERE 

Supplied 

Informa- 

tion. 

Type/Sut>- 

[1510)1000 

type. 

IMAD  

[1520)01 05E9999999000001 

Amount  .... 

(2000)700000 

Sender  FI 

[3100]059999999AWAV 

Sender 

[3320)9999999999999999 

Ref- 

erence. 

Receiver 
ri 

[3400]079999999BANKSEVEN* 

Business 

[3600]CTR 

Function 

Code. 

Beneficiary 

[4200]D899899*SALLY  JONES* 

1920     FLAPPER     LA*     CHI- 

CAGO, IL* 

Originator 

[5000)66661 23456* JOHN    DOE* 

1  WAYWARD  AVE*  WATER- 

TOWN,  MD* 

The  expanded  format  also  will 
provide  ample  space  to  include 
identifying  information  in  a  payment 
ord(;r  to  facilitate  financial  institution 
compliance  with  Treasury's  Travel  Rule. 
For  example,  the  field  following  the 


originator  tag  [5000]  has  sufficient 
space,  up  to  a  ma.ximum  of  186 
characters  (including  the  tag)  to  include 
the  originator's  account  number,  name, 
and  address.  The  expanded  format  also 
provides  more  space  to  identify  the 
b^nk  that  accepted  the  payment  order 
frota  the  originator;  the  bank  routing 
numoer.  name  and  address  can  be 
described  in  the  field  following 
originator's  financial  institution  tag    ~ 
[5100],  up  to  a  ma.ximum  of  186 
characters  (including  the  tag).  The 
current  format  only  provides  a 
ma.ximum  of  61  characters  to  identify 
both  the  originator  and  the  originating 
bank. 

Some  Fedwire  messages  will  be  much 
larger  and  use  more  than  the  basic  set 
of  nine  field  tags  to  describe  the  parties 
to  the  transfer.  For  example,  in  cases 
where  the  originator  and/or  the 
beneficiary  is  a  customer  of  a  financial 
institution  that  is  not  a  Fedwire 
participant,  additional  tags  will  be  used 
to  identif)-  the  originator's  financial 
institution,  the  beneficiary's  financial 
institution,  emd  potentially  also  the 
instructing  financial  institution  and  the 
intermediarj-  financial  institution. 

If  the  customer  of  the  originating  bank 
is  a  nonbank  financial  institution,  the 
originator  tag  [5000]  and  originator's 
financial  institution  tag  [5100]  can  be 
used  to  identify-  the  transmitter  and 
transmittor's  financial  institution, 
respectively.  In  this  case,  the  field 
following  the  originator  tag  [5000]  can 
be  used  to  reflect  the  transmittor's 
account  number,  name  and  address. 
Information  identif\-ing  the  transmittor's 
financial  institution — the  nonbank 
financial  institution  that  accepts  the 
transmittal  order  from  the  transmitter — 
can  be  included  in  the  field  following 
the  originator's  financial  institution  tag 
[5100).  If  the  transmittor's  financial 
institution  forwards  the  transmittal 
order  to  a  financial  institution  that  is 
not  a  Fedwire  participant  but  utilizes  a 
correspondent  to  access  Fedwire,  that 
institution's  identifying  information, 
such  as  routing  niunber  and  name,  may 
follow  the  instructing  financial 
institution  tag  [5200].  If  the  beneficiary's 
financial  institution  is  not  a  Fedwire 
participant,  the  sender  may  direct  the 
payment  order  to  a  correspondent  bank 
that  maintains  a  relationship  with  the 
beneficiary's  financial  institution.  In 
such  a  case,  the  identifying  information, 
such  as  routing  number  and  name  of  the 
beneficiary's  financial  institution,  may 
follow  the  beneficiary's  financial 
institution  tag  [4100]'.  The 
correspondent  will  be  identified  in  the 
field  following  the  receiver  financial 
institution  tag  [3400]. 
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In  the  e> 
standing  raAney 
The  mone> 
maiket  m 
Broker/D«Jler 
Bank  &  TnJ  st 
Bank  Awaj 
}i3nes  is  a 
Union,  a 
Further,  Sa 
instruction ; 
her  vvhnn 
account  o: 
John's  nairfc 
niuuber  on 
name  and 
account  n; 

Big  Bruk 
transmitta 
bank. 
Amoimt 
Dale:  Jan 
From:  Our 

our  (; 

NlMMFl 

Avenue, 
To:  Bank  Stve 

0799999P9; 

CU.  808 

IL  60t)G4 , 

its  custo  ner 

Lane,  CJ:ica<40 
Instruclioiis 

(312)55 

IJhimat* 
Brokor/De;  lei 
not  a  Fedv  ire 
espo  id 


Ultir  late 


$' 


UcFV 


usti  trner 


a  corre 
the  addres  i 
customer 
order  to 
Bank  Awa  ' 


hi 


Originator's 
Originator 

mafton, 
Fl  to  Ft — R^eiving 
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will  have 
of  other 
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pie  b«k>w.  )ohi^.  Doe  is 
to  his  aunt,  5>ally  Joues. 
is  beiag  se^t  froni  bis  raoaey 
'  furKi  atxount  at  Big 

a  customer  of  Ultimate 
,  which  is  a  respondent  of 
,  a  Fedwire  participant.  Sally 
cjistomer  of  Local  Creilit 
pondenl  of  Bank  Seven, 
iv  requests  that  John  in«;lude 
for  the  credit  union  to  call 
'.  nionev  is  received.  John's 
cer  at  Big  Broker/Dealet  h;is 

address,  and  account 
file.  John  provides  his  aunt's 
J  ddress,  but  i.s  unaware  of  her 
mber. 

r/Dealer  prepares  a 
1  order  and  foxv«ards  it  to  its 
Bank  &  Trust. 

0(M> 
5.  1995 
Account  767h76.  on  behalf  of 

John  Doe,  atrount 
i3456.  One  Wayward 
VVatertown.  MD 
en,  Chicago.  AB.'\ 
for  further  credit  to  Local 
IVatertower  Center,  Chicagt), 
ABA  271011111;  to  credit 
Sally  Jones,  1920  Fkipper 
IL 
Phone  advit  e — Ms.  Jones 
-1212. 

Bank  &  Trust  accepts  Big 
s  transmittal  twdrT.  but  is 
participant,  so  it  prepares 
ing  pay^nent  onler.  adding 
of  Big/BrokiT  Denier  from  its 
and  forwjirds  the  payment 
Away,  its  com^spondent. 
acxepts  Ultimate  Bank  & 


Trust's  payment  order  and  prepiares  a 
corresponding  pa}Tnent  oreler  to  send 
over  Fedwire  (in  boki): 


Description 

Tag<'E!enients 

Sender 

[1500]MtSCINFOHER£ 

Supplied 

Informa- 

tion. 

Type'Sub- 

[ISIOJIOOO 

type. 

IMAD 

[1520101 05E9999999000001 

Amount  .... 

[2000]7tX)000 

Sender  Fl  . 

[3100]059999999AWAY* 

Sender 

[332019999999999999999 

Re^ 

erence. 

Receiver 

[3400]O79999999BANKSEVEN* 

Business 

[3600JCTR 

Furiction 

Code. 

Bene- 

[4100}F27l01ini*LOCAL CU* 

ficiary's 

808                  WATERTOWER 

Fl. 

CENTER*       CHICAGO,       IL 

60604* 

Beneficiary 

14200]DUNKNOWN*SALLY 

JONES*  1920  FLAPPER  LA* 

CHICAGO,  if-* 

Originator  . 

[5000]  NMMMF 1 23456*  JOHN 

DOE*     t     WAYWARD    AVE* 

WATERTOWN,  MD* 

Originator's 

[5100iD767676*BtGBnOKER/ 

Fl. 

DEALER*       222       CAMOEN 

YARDS      CIRCLE*      BALTI- 

MORE. MD* 

Instructing 

[52001F058888a88'ULTtMATE' 

f  le, 
B<nk 


Fl 

Fl  to  Fl— 
Bene- 
ficiary's 
Fl  Ad- 
vice. 


[6310]PHN  ON  RECEIPT- 
CALL  MS  JONES  312-655- 
1212* 


The  beneuciary  tag  [4200}  and 
beneBciary's  financial  institution  tag 
[4100]  also  can  be  used  to  identify  tb«? 
recipient  and  recipient's  financial 
institution  when  the  person  to  b«  paid 
by  the  transmittal  ofder  is  the  customer 
of  a  nonbank  financial  institution. 

In  the  example  above,  if  fohn  Doe  had 
sent  the  money  to  his  aunt  in  care  of  a 
currency  exchanger,  Money  Swap, 
which  also  is  a  custcwner  of  Bank  Seven, 
instead  of  the  credit  union,  then  the 
payment  order  sent  to  Fedwire  would 
reflect  the  account  number,  name  and 
address  of  Money  Swap  foUowir^  the 
Beneficiary's  Fl  fag  f4100l. 

The  expanded  format  also 
accommodates  inclusion  of  complete 
information  received  in  an  international 
(S.VV.I.F.T.  or  CHIPS)  transfer  that  must 
be  forwarded  over  Fedwire.  For 
example,  on  January  5, 1995,  First 
Bronx  NY  receives  a  S.\V.I.F.T.  message 
from  Black  Forest  Bank.  Miuiich 
(S.W.I.F.T.  idenUfier  BBFBtODeZZ)  to 
pay  Cowboy  Trust,  Dallas  for  further 
credit  to  T.  Edwards,  account  12345ti  at 
the  Rodt;o  Road  Branch  in  Austin.  The 
S.W  J.F.T.  message  indicates  that  Franz 
Mousse,  doing  business  as  Steak  PaL-u;e, 
Ma.\imillianstrasse  38,  Munich,  is 
paying  T.  Edwards  S34,00«  US.  $10,000 
on  invoice  TT33  for  two  eases  of  Texa.*; 
T's  Bar-B-Q  sauce  and  S24.000  as  a 
franchise  fee  for  use  ol  the  Texas  T's 
Secret  Recipe.  Black  Forest  Ba^nk 
includes  an  instruction  that  states  "P.ty 
immediately.  Do  not  deduct  any  rolatetl 
fees  from  the  transfer  amount — i.harg%» 
fee  sefxirately."  First  Bronx  prepan*s  a 
corresponding  transmittal  order  and 
forwards  it  over  Fedwire  (in  bold^ 


D'  iscripton 


Type/Sub-hpe 

IMAD   .  . 

Amount 

Sender  Ff  .  .. 

Sender  Re*  jrerce 

Receiver  Fl 

Business  Fi  nction  Code 

Intermediar   I 

Beneficiary' 

Beneficiary 

Originator 


Fl 
Fl 


Ft 


Beneficiary  fntor- 
Fl  InfortTiS 


Tag/EI»r»ents 


[1510)1000 

[1 520J01 05B9999999000001 

[2000J3400000 

[310G1029999999FIRST  BRONX  WY* 

[3320]9999999999999999 

[3A00]1  ■i9999999COWBOYBANK* 

[3600]CTR 

[4000]F029999999FIRST  BRONX  MY* 

[4100]F119S99999'COWBOYBANK'  RODEO  ROAD  BRANCH*  AUSTIN,  TX* 

[4200]D123456'T.  EDWARDS* 

[SOOOJDUNKNOWN'FRANZ    MOUSSE*    DBA    STEAK    PALACE*    MAXIMiLLlANSTRASSE    38*    l«U^aCH, 

GERMANY* 
[5100]8BFBKDE2Z*BLACKFOREST  BK*  MUNICH,  GERMANY* 
[6000]PAY   T.   EDWARDS  $34,000  US.*  tlO.OOO  !NV«  TT33   2  CASES  TEXAS  TS*   BAR-B-Q  SAUCE, 

$24,000  FRANCHISE  FEE*  FOR  TEXAS  TS  SECRET  RECIPE* 
1610C]PER  BLACK  FOREST  BANK*  PAY  IMMCDIATELY.  DO  NOT  DEDUCT  ANY*  RELATED  FEES  FROM 

THE  TRANSFER*  AMOUNT— CHARGE  FEE  SEPARATELY* 


Compeliri  r«  Impact  Analysis 


ard 


believes  that  this  proposal 
lo  adverse  elfert  on  the  abihfy 

providers  tocompeti* 
with  the  Federal  Res»;rve 


St:  rvice  1 


Banks  in  providing  similar  sorv»<^es. 
Specificallv,  the  Board  b«lieves  that 
implementing  the  expanded  format  will 
have  only  a  minimal  effect  on  the 
operations  of  the  CHIPS  payment 


system.  That  is.  CHIPS  settlement 
participants  will  need  to  utilize  the  new 
format  when  sending  and  receiving 
settlement  transfers  through  the  Federal 
Reserve  Bank  of  New  York:  however. 
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these  same  depository  institutions  are 
also  Fedwire  participants  and  will  • 
utilize  the  new  format  to  send  and 
receive  all  Fedwire  traffic. 

The  Board  also  believes  that  the 
adoption  of  the  expanded  format  will 
increase  compatibility  among  CHIPS, 


S.W.I.F.T.  and  Fedwire.  Increased 
compatibility  facilitates  the  mapping  of 
transfer  information  from  one  formal  to 
another  when  a  payment  order  flows 
through  multiple  intermediary  banks 
that  use  different  funds  transfer  systems. 
Enhanced  compatibility  also  broadens 

Glossary 


the  range  of  choices  that  sending  and 
intermediary  financial  institutions  have 
when  selecting  a  funds  transfer  system. 

By  order  of  thu  Board  of  Governors  of  the 
Federal  Reserve  System.  December  21, 19«*4. 
William  W.  Wiles, 

SpfTi^tnn-  nfthf  Board. 


New  format 


Acceptance  time  stamp  (t  1 10) 

Adjustment  [3000] „ 

Advice  code  


Current  format 


Amplifying  advice 

Anount  [2000]  

Beneficiary  [A20O\  .._ 

Beneficiary's  ftnancial  institu- 
tion [4100]. 

Business  function  [3600]  


Charges  [3700)  

Delimiter 

Element 

Error  [1130) 

Fl  to  Fl  [6100]  to  [6500] 


BNF= 
BBK. 


Product  Code 


881= 


Field 


Field  tag 


FwW 


Field  tag 


Identifier  code 


Definition 


Field  tag  used  to  indicate  the  date  and  time  that  the  Fedwire  application  accepted  the 
transfer,  also  includes  the  Fedwire  application  ID. 

Field  fag  used  to  carry  the  as-of  date  and  reason  for  an  adjustment;  supplied  by  ttie 
Federal  Reserve  Bank  granting  ttie  adjustment. 

An  element  consisting  of  a  tfwee  character  code,  used  in  the  Fl  to  Fl  advice  beW  to  «ter^ 
tify  the  method  to  tie  used  to  notify  a  party  of  the  receipt  ol  funds: 

LTR    Letter 

PHN    Phone 

TLX    Telex 

WRE    Wire 

Information  provided  in  lf>e  Fl  to  Fl  advice  fields  used  to  facilitate  the  delivery  of  the  pay- 
ment notification,  such  as  phone  numt)er  and  contact  nanr>e. 

FieW  tag  used  to  indicate  the  anwunt  of  the  transfer.  (Note:  There  is  an  applcatlpp  edrt 
that  limits  the  transfer  amount  to  one  cent  less  than  S1  tnllion.) 

FieW  tag  used  to  identify  the  person  to  be  paid  by  the  beneficiary's  financial  mstrtunon. 

Field  tag  used  to  identity  the  financial  institution  identified  in  the  Fedwire  message  m 
which  an  account  of  the  tieneficiary  is  to  be  credited  or  which  othemvise  is  to  make 
payment  to  the  beneficiary. 

In  the  current  format,  a  product  code  is  the  three  character  code,  followed  by  a  slash, 
that  identifies  the  purpose  of  the  transfer.  In  the  new  format,  the  bus«ess  luncfiori 
field  tag  is  used  to  carry  the  three  character  code. 

BTR  Bank  transfer — beneficiary  is  a  tiank. 

CTR  Customer  transfer— beneficiary  is  a  nontank. 

CKS  Check  same-day  settlement. 

DEP  Deposit  to  serxler's  account. 

DRW  Drawdown. 

FFR  Fed  funds  returned. 

FFS  Fed  funds  soW. 

IRS  IRS  tax  payment. 

FiekJ  fag  used  tiy  the  originator's  financial  institution  to  instruct  a  beneficiary's  fcianoal 
institution  to  deduct  ctiarges,  if  appropriate. 

An  asterisk  (*)  used  to  mark  the  end  of  vanatde  length  data. 

A  specific  piece  of  information  earned  in  a  fieW.  which  further  ider>tilies  oi  defines  the 
contents  of  a  fieW.  For  example,  the  tjerwficiary  fiekJ  generally  includes  elerrjents  such 
as  name  and  address. 

FieW  tag  used  by  the  Federal  Reserve  Bank  returning  a  Fedwire  transfer  to  the  sender; 
includes  an  en^or  code  and  description,  such  as  "El 85  INVALID  TYPE/SUBTYPE." 

Financial  institution  to  financial  institutran  information  fiekJ  tags  used  to  identily  mis- 
cellaneous infomiafior!  pertaining  to  the  transfer.  In  the  new  format,  the  Fl  to  Fl  tags 
include  information  ftiat  commonly  follows  the  BBI=  tag  and  the  advk:e  method  com- 
ponents of  the  IBK=,  BBK=,  and  BNF=  tags  in  the  current  format  The  Fl  to  Fl  tags 
are: 

Receiver  Fl  information  [6100]. 

Intermediary  Fl  information  [6200]. 

Intermediary  Fl  advice  info  [6210]. 

Beneficiary's  Fl  information  [6300J. 

Beneficiar/'s  Fl  advice  info  (63i  0]. 

Beneficiary  method  of  payment  [6320]. 

Beneficiary  informatwn  [6400]. 

Beneficiary  advce  info  [6410]. 

Fl  to  Fl  information  (generic)  [6500]. 

The  portion  of  a  message  extencJng  from  a  field  tag  to,  but  not  including,  anottiet  field 
tag  or  the  end  of  tfie  message.  A  field  begins  with  a  tag  and.  m  the  new  formal,  is  fol- 
lowed by  one  or  more  individual  data  items  called  elements. 

In  the  current  format,  the  field  tag  denotes  the  beginning  of  third-party  informalton,  and 
is  composed  ol  lour  characters  in  the  form  aaa=.  where  "a "  is  a  letter  and  an  equals 
sign  d€rx>tes  ttie  erxJ  of  ttie  tag.  There  are  nine  fiekj  tags  m  ttie  current  format. 

In  the  new  format,  the  field  tag  denotes  the  tieginnmg  of  any  fiekl  (except  fc  the  intei- 
tace  code  fieW).  The  tag  is  composed  ol  six  characters  in  the  form  [nnnn),  where  "n" 
is  a  number.  There  are  33  field  tags  m  the  new  format. 
The  first  element  following  a  transfer  party  tag;  a  one  character  code  tfiat  defines  the 

type  of  identifier  that  follows  it: 
N    Nontank  (e.g.  driver's  license). 


JMI 


122 


Ne  n  format 


Identifier 


IMAD(1520] 


Intermediary 
tion  [4000 

Instructing 
[5200). 

Interface  codle 


financial  institu- 
fitiancial  institution 


Message  dii  position  [1100] 


OMAD  [112)1 


[!  000] 


tit 
[6)00]. 


Originator 
Originator's 

[5100] 
Originator 

mation 
Previous  Message 

[3500] 
Receiver  firlanc 

[3400]. 
RefererKe 

[3321]. 
Sender  i\mtr^c\a\ 

[3100] 
Sender  reference 
Sender  su| 

[1500] 
Special  ha^dli 

[1140] 
Type/Subtvbe 


Tag 


None'*  . 

[1100]" 

[1110)-' 
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Current  format 


financial  institution 

tjeneficiary  infor- 

IMAD 

iai  institution 

or  tjeneficiary 

institution 


IBK= 
INS= 


Fpli 


[3320]  

ied  information 

ing  instruction 

code  [1510]  .. 


ORG= 
OGB= 

OBI= 


RFB= 


Glossary— Continued 


Definition 


D    Account  number  (e.g.  deposit  acct). 

B    Bank  Identifier  Code  (BIC/SWIFT). 

C    CHIPS  UID  Code. 

F    Routing  number.  ^  .      „ 

A  variable-length  element  that  identifies  a  party  to  a  transfer,  such  as  an  account  num- 
ber or  routing  number.  The  identifier  follows  the  identifier  code  in  each  field  tag  that 
identifies  a  party  to  the  transfer.  ,..»„         .  w   k»^ 

Field  tag  used  to  carry  the  Input  Message  Accountability  Data.  The  IMAD  is  establ^hed 
at  the  time  the  message  is  first  received  by  a  Federal  Reserve  Bank,  and  includes  a 
date  the  logical  terminal  (Lterm)  associated  with  the  interfacing  application  that  sent 
the  message  to  Fedwire,  and  the  sequence  number  assigned  by  the  interfacing  appli- 

cfltion 
Field  tag  used  to  identify  the  institution  between  the  receiver  Fl  and  the  benefrciary's  Fl 

through  which  the  transfer  must  pass. 

Field  tag  used  to  identify  the  institution  other  than  the  originators  financial  institution  that 
issues  a  payment  order  to  ttie  sending  institution. 

Field  used  to  indicate  the  type  of  communications  protocol  used  by  the  application  send- 
ing a  transfer  to  a  Federal  Reserve  Bank: 

X    FLASH. 

7     FRISC 

Field  tag  used  to  carry  certain  message-related  control  information.  The  field  has  four 
elements:  format  version,  test/production  code,  message  duplication  code,  and  mes- 
sage status  indicator.  ^...„.  •   ..i-   U    .J     4 

Field  tag  used  to  carry  the  Output  Message  Accountability  Data.  OMAD  is  established  at 
the  time  the  message  is  queued  (or  delivery  by  a  Federal  Reserve  Bank,  and  includes 
the  date,  the  logical  terminal  (Lterm)  associated  with  the  interfacing  application  that 
will  receive  the  message  from  Fedwire,  a  sequence  number,  a  time  stamp,  and  a 
code  identifying  the  Federal  Reserve  Bank  delivering  the  message. 

Field  tag  used  to  identity  the  sender  of  the  first  payment  order  in  a  funds  transfer. 

FiekJ  tag  used  to  identify  the  financial  institution  to  which  the  payment  order  of  the  origi- 
nator is  issued.  ,,....      , 

Field  tag  used  to  identify  information  conveyed  from  the  originator  to  the  beneficiary. 

Field  tag  used  to  reference  the  IMAD  of  an  earlier  transfer  when  the  sender  is  returning, 
correcting,  or  otherwise  referencing  a  transfer  previously  sent  or  received. 

Field  tag  used  to  carry  the  nine-digit  routing  number  and  short  name  of  the  financial  in- 
stitution that  received  the  transfer  from  a  Federal  Reserve  Bank. 

Field  tag  used  to  provide  reference  information  that  enables  the  beneficiary  to  identify 

the  transfer.  , ...    .  ,  „ 

Field  tag  used  to  carry  the  nine-digit  routing  number  and  short  name  of  the  financial  in- 
stitution that  sent  the  transfer  to  a  Federal  Reserve  Bank. 

Field  tag  used  to  carry  the  sending  financial  institution's  reference  number. 

Field  tag  used  by  sender  financial  institution  to  carry  the  following  three  elements:  user 
request  correlation  data,  test/production  code,  and  message  duplication  code. 

Field  tag  used  by  the  Federal  Reserve  Bank  to  insert  special  handling  instructions.     . 

Field  tag  used  to  indicate  the  transfer  type  and  sub-type. 

Type  code  values: 

10    Third-party  funds  transfer. 

15  Foreign  transfer  (foreign  central  banks  and  international  agencies). 

16  Settlement  transfers. 
Sub-type  code  values: 

00  Transfer. 

01  Request  for  reversal. 

02  Reversal  of  transfer. 

07  Request  for  reversal  of  prior  day  transfer. 

08  Reversal  of  prior  day  transfer. 
20    As-of  adjustment. 

31  Request  for  credit  transfer  (drawdown). 

32  Funds  transfer  honoring  request  for  credit  transfer. 

33  Refusal  to  honor  request  for  credit  transfer. 

90    Sen/ice  message. ■ 


APPENDIX— NEW  Fedwire  Funds  Transfer  Format  Field  Tags 


No. 


Tag  description  ^ 


Interface  code  

Message  disposition  .... 
Acceptarx;e  time  stamp 


Required/  Optional 
Field" 


Appended 
Appended 
Appended 


Size' 


1 

9 

18 
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APPENDIX— New  Fedwire  Funds  Transfer  Format  Field  Tags— Continued 


Tag  No. 


[1120]'' 
[1130]" 
[1140]'' 
[1500]'' 
[1510]'' 
[1520]>' 
[2000]  .. 
[3000]  .. 
[3100]  .. 
[3320]  .. 
[3321]  .. 
[3400]  .. 
[3500]  .. 
[3600]  .. 
[3700]  .. 
[4000]  .. 
[4100]  .. 
[4200]  ... 
[5000]  ... 
[5100]  ... 
[5200J  ... 
16000]  ... 


Tag  description^ 


[6100] 
[6200] 
[6210] 
[6300] 
[6310] 
(6320) 
(6400J 
[6410] 
[6500] 


OMAD  

Error 

Special  handling  instructions  

Sender  supplied  information 

Type/Subtype  code 

OMAD  

Amount 

Adjustment 

Sender  Fl  

Sender  reference  

Re(e.'erx:e  for  tjeneficiary  

Receiver  Fl  

Previous  Message  IMAD 

Business  function 

Charges  

Intermediary  Fl 

Beneficiary's  Fl  „ 

Beneficiary  f. 

OnginatOf  

Origtnatof's  Fl  

Instructing  Fl  

Originator  to  tjeneficiary  information 
Fl  to  Fl: 

Receiver  Fl  information. 
Intermediary  Fl  information. 
Intermediary  Fl  advice  information. 

Beneftciafy's  Fl  information  

Beneficiary's  Fl  advice  information. 
Beneficiary  method  of  payment. 
Befwficiary  information. 
Benefictary  advice  information. 
Fl  to  Fl  informatKMi  (generic). 


Required/  Optional 
FieW" 


Appended 
Appended 
Appended 
Required .. 
Required .. 
Appended 
Required  .. 
Optional  ... 
Required .. 
Required  ... 
Optional  .... 
Required  ... 
Opt)or^al  ..„ 
Reqt-ired ... 
Optional  .... 
Optional  .... 
Optional  .... 
Optional  .... 
Required ... 
Optional  .... 
Optional  .... 
Optior^  .... 


Optional 


Size- 


36 
46 
33 
•18 
10 
24 
24 
14 
34 
23 
23 
34 
24 
9 
9 

186 
186 
191 
186 
186 
186 
150 


222 


■  "  For  puyoses  of  comparison,  a  description  of  the  current  format  and  required  fields  is  contained  in  ttie  Computer  Interface  Protocol  Soecifica- 
tions  (CIPS)  pages  5.8.1,  5.8.2.,  and  5.8.9. 

"fwlafidalo:^  tieWs  are  marked  "required;"  fields  that  may  be  omitted  are  marked  "optional;"  and  those  fields  apperxted  by  Fedw»re  processiriQ 
are  rparked  appended."  In  general,  optional  tags  may  be  omitted,  but  sometimes  are  specifically  required  by  the  structured  thwd-party  funds 
transfer  format  rules.  For  example,  if  there  is  information  m  the  originator  (5000)  fieW,  there  must  be  related  information  in  the  originator  s  ft.'^n- 
cial  institution  [5100]  fieW.  The  complete  set  of  structured  third-party  funds  transfer  format  rules,  revised  to  reflect  the  new  fieW  tags  win  be  Dt*- 
lished  in  CIPS. 

•  The  maximum  fieW  size  includes  the  six  character  fieW  tag. 

''The  interface  code  and  fields  with  tags  in  the  1000  series  are  designed  to  cany  technrcal  information.  The  content  and  purpose  of  these  tacs 
and  fieWs  will  be  defined  more  fulty  in  the  new  CIPS.  k-  r~  j 

•  Field  will  corrtain  16  characters  in  an  intercept  message  tjecause  format  code  is  omitted. 


jFR  Doc.  94-.31980  Filed  12-.30-94:  8:45  am) 
BILLING  CODE  62tO-01-P 


[Docket  No.  R-0866] 

Federal  Reserve  Bank  Services 

AGENCY;  Board  of  Governors  of  ihe 

Federal  Rpserve  System. 

ACTION:  .Niotite;  requost  for  comment. 

SUMMARY:  The  Board  requests  rommenl 
on  the  potential  benefits  and  costs  of 
opening  the  Fedwire  on-line  book-entry 
.securities  transfer  service  earlier  in  the 
day  sometime  after  the  implemnntation 
of  expanded  Fedwire  funds  transfer 
operating  hours,  which  is  scheduled  for 
1997.  The  Board  also  requests  comment 
on  new  service  capabilities  that  would 
give  banks  the  option  of  participating  in 
earlier  Fedwire  securities  transfer  hours 
and  new  service  capabilities  that  would 
ollow  hanks  to  control  their  use  of 


securities-related  Federal  Reserve 
intraday  credit  during  expanded  hours 
and/or  core  operating  hours.  Finally,  the 
Board  requests  comment  on  the 
establishment  of  a  firm  closing  time  of 
3:00  p.m.  Eastern  Time  (ET)  for  transfers 
and  3:30  p.m.  ET  for  reversals, 
beginning  in  January  1996.  The  Board  is 
seeking  input  at  this  time  in  order  to 
formulate  astrategic  direction  for  the 
Fedwire  book-entry  securities  transfer 
service.  The  Board  will  consult  with  the 
Department  of  the  Treasury  before 
arriving  at  a  decision  regarding 
operating  hours  and  service  capabililii's. 

DATES:  Comments  must  be  submitted  on 
or  before  April  28.  1995. 

ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-0866.  may  be 
mailed  to  Mr.  William  Wiles.  Sei:mtar\'. 
Board  of  Governors  of  the  Federal 
Rpservo  .Sysjem.  20th  Street  and 
Constitution  Avenue,  N.W., 


Washington.  DC  20551.  Common's  also 
may  be  delivered  to  Room  B-2222  of  the 
Ecclcs  building  between  8:45  n  m.  and 
.'5:15  p.m.  weekdays,  or  to  the  guard 
station  in  the  Eccles  Building  roiirtyani 
on  20th  .Street  N.W.  (between 
Constitution  Avenue  and  C  Street)  at 
any  time.  Comments  may  bo  inspeclrd 
in  Room  MP-500  of  the  Martin  Building 
between  9:00  a.m.  and  5:00  p.m. 
weekdays,  except  as  provided  in  12  CFK 
261.8  of  the  Board's  rules  regarding 
availiibility  of  information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louise  L.  Roscman.  Associate  Director 
(202/452-2789).  Gayle  Brett.  Ma.^agor 
(202/4.T2-2934),  or  Lisa  Hoskins.  Proj.-i  t 
Leader  (202  '452-3437).  Division  of 
Reserve  Bank  Operations  and  Pavment 
.Systems.  Board  of  Governors  of  the 
Federal  Reserve  System.  For  the  he.iring 
impaired  only.  TeIecommunir:iit!nns 
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.IJPPUEMENT  VRy 
9J4. 
f   he  I 


t  ) 
dc  vs 


opci 


Re{  isfer.i 


furd 

t  le  I 
bo(  k 

u  d: 


C«?vice  for  I 

(^02/432-3: 

SI. 

February  1 
approval  o 
r'odwire  on 
operating  h( 
12:30  am 
(ET).  five 
earlv  1997  ( 
ic)94).'  M 
delayed  the 
am.  ET 
1007. (See 
Federal 

!ii  its  ann 
Fi-dwire 
stated  that 
Ft-dwire 
st^rvice  wo 
public  com 
service  cap; 
banks  the  a 
participate 
control  the 
delivered  tc 
corn  op 

By  decid 
Fed  wire 
recognized 
Fed  wire  bo 
service  wo 
providing 
controlling 
securities  a 
funds 
the  receipt 
increased 
accompany 
earlier  op^ 

In  adail 
the  settlem 
securities  i 
systems  nol 
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practices,  such  as  good  delivery 
guidelines  and  time-of-day  processing  of 
settlement  instructions.  E.xpanded 
operating  hours  also  would  compress 
the  time  frame  that  market  participants 
have  to  complete  end-of-day  processing, 
as  well  as  the  time  frame  in  which  to 
assess  and  react  to  any  operational 
problems. 

Since  the  announcement  on  expanded 
Fedwire  funds  transfer  operating  hours. 
Board.  Re.-erve  Bank,  and  Treasury  staff 
have  met  with  a  luimber  of  market 
particip.mts.  including  banks  and 
brokers  and  dealers,  to  discuss  the 
potential  expansion  of  on-line  Fedwire 
bciok-entry  securities  transfer  operating 
hours.  While  these  participants 
idenlif.F:(i  limited  potential  benefits 
from  having  the  Fedwire  securities 
transfer  service  available  in  the  early 
morning  hours,  they  emphasized  the 
complexity  of  changes  in  market 
practices  and  processing  operations  that 
would  be  required  for  an  early  opening 
of  the  Fedwire  book-entry  securities 
transfer  service. 

The  Board  believes  that  earlier 
operating  hours  for  the  Fedwire  book- 
entry  securities  transfer  service  may 
have  long-run  efficiency  and  risk 
management  benefits  for  the  market.  For 
example,  earlier  ope.'ating  hours  could 
provide  a  means  to  move  collateral 
during  the  operating  hours  of  various 
pa\ments  systems  around  the  world, 
obtain  liquidity  to  support  other  market 
activities  during  expanded  hours, 
reduce  replacement  cost  risk  in  offshore 
trading  activity,  and  reduce  risk  during 
times  of  market  stress.  In  addition, 
expanded  operating  hours  could  be 
responsive  to  both  e.xisting  and 
emerging  needs  of  financial  markets, 
including  overseas  markets,  which 
depend  on  the  U.S.  government 
securities  market  as  an  investment, 
hedging,  funding,  and  balance  sheet 
adjustment  mechanism. 

The  Board  recognizes  that  the 
financial  markets  served  by  the  Fedwire 
securities  transfer  system  are 
increasing'.  V  reiiant  on  state-of-the-art 
technology  in  order  to  adapt  quickly 
and  fle.xibly  to  change  in  the  securities 
clearance  and  settlement  process.  For 
instance,  dealers  and  clearing  banks  are 
more  and  more  dependent  on  systems 
that  can  process  significant  amounts  of 
time-critical  information  related  to 
trading  and  settlement  activities.  Such 
systems  are  a  prerequisite  for  dealers 
and  banks  that  expect  to  compete  in 
global  securities  markets.  In  fact,  some 
major  market  participants  are  rapidly 
adapting  their  services  to  support  global 
securities  processing  services  across 
multiple  time  zones  and  during 
e.xpanded  operating  hours. 


The  Federal  Reserve  Banks  currently 
are  redesigning  the  Fedwire  book-entry 
securities  transfer  service  to  provide 
banks  and  their  customers  with 
flexibility  to  adapt  to  changing  markets. 
The  new  system  will  enhance 
availability,  strengthen  contingency 
processing,  and  expand  the  custody 
account  structure. '  The  new  application 
also  is  being  designed  to  run  on  an 
expanded  processing  cycle.  Although 
the  fiist  release  of  the  new  application 
will  be  able  to  accommodate  a  modest 
expansion  of  processing  hours,  the 
ability  to  expand  operating  hours 
significantly  would  not  be  available 
until  sometime  after  the  first  release. 

The  Federal  Reserve's  Book-Entry 
Securities  Transfer  System 

The  Federal  Reserve  Banks  operate  a 
book-entry  system  to  support  the 
issuance,  safekeeping,  and  transfer  of 
U.S.  Treasury  and  certain  federal, 
federally  sponsored,  and  international 
agency  securities.  Approximately  70 
percent  of  securities  transferred  are  U.S. 
Treasuries;  the  remaining  30  percent  are 
agency  securities.  The  Fedwire  book- 
entry  system  supports  both  the  primary 
and  secondary  markets  in  U.S. 
government  securities. 

Banks  that  are  eligible  to  access 
Federal  Reserve  services  may  maintain 
book-entry  securities  accounts  at  a 
Federal  Reserve  Bank.-*  Dealers,  brokers, 
and  their  customers  and  other  investors 
hold  their  securities  in  accounts  at  these 
banks.  The  book-entry  system  provides 
an  account  structure  that  permits  banks 
to  segregate  securities  held  for  their  own 
account  from  securities  held  for  third 
parties. 

On  a  daily  basis,  more  than  47,000 
Fedwire  securities  transfers  are 
originated  with  a  value  exceeding  S600 
billion.  Approximately  8,500  banks 
have  access  to  the  Fedwire  book-entry 
service.  While  fewer  than  20  percent  of 
these  banks  have  on-line  or  electronic 
access,  they  account  for  more  than  99 
percent  of  Fedwire  securities  t.^ansfcrs. 
More  than  60  percent  of  all  transfeis  are 


'  The  Federal  Reserve  Banks  are  in  the  process  of 
centralizing  all  of  their  critical  payment 
applications.  The  securities  transfer  application 
currentlv  under  development,  called  the  National 
Book-tntry  System  (NBES).  will  replace  the  two 
existing  book-entry  applications,  BESS  and  SHARE. 
BESS  is  operated  in  the  New  York  and  Philadelphia 
Reserve  Banks:  the  other  ten  Federal  Reserve  Banks 
operate  SH.\[IE.  The  NBES  will  be  phased  in 
beginning  in  1996  and  will  be  fully  operational  at 
a  centralized  site  in  1997. 

■■Under  a  policy  adopted  in  1986.  the  Federal 
Reserve  Banks  also  may  maintain  book-entry 
securities  .safekeeping  accounts  for  state  treasurers. 
In  addilioii.  certain  collateral  facilities  are  provided 
to  a  limited  number  of  entities  under  the  terms  of 
Treasur\  Department  Circular  154  (31  CFR  Pari 
22.S). 


originated  by  the  two  major  New  York 
clearing  banks. 

The  Fedwire  book-entry  securities 
transfer  system  is  a  delivery-versus- 
payment  (DVP)  transfer  mechanism, 
whereby  the  sender  of  a  security 
initiates  a  transfer  resulting  in  the  real- 
time simultaneous  debit  and  credit  to 
the  sender's  securities  and  funds 
accounts  and  a  credit  and  debit  to  the 
receiver's  securities  and  funds  accounts. 
The  debits  and  credits  associated  with 
each  securities  transfer  are  final  and 
irrevocable  at  the  time  of  the  transfer. 
Securities  transfers  also  may  be  sent  free 
ofpa>Tnent.' 

Potential  BeneHts  cf  an  Earlier  Fedwire 
Book-Entry  Securities  Transfer  Opening 
Time 

The  Board  believes  that,  in  the  longer 
term,  an  earlier  opening  of  the  Fedwire 
book-entry  securities  transfer  system 
may  be  beneficial  to  the  financial 
markets.  First,  financial  markets  might 
benefit  from  the  ability  to  move 
collateral  related  to  a  variety  of  secured 
transactions  in  domestic  and 
international  markets.  Some 
commenters  to  the  1992  proposal  on 
early  Fedwire  funds  transfer  hours 
indicated  that  the  ability  to  transfer 
collateral  to  cover  early  moniing  margin 
positions  in  the  futures  and  options 
markets  would  be  useful.  In  addition, 
many  large  U.S.  banks  participate  in 
various  national  payment  and  securities 
settlement  systems  around  the  world. 
These  systems  are  increasingly  moving 
towards  the  use  of  collateral,  including 
cross-currency  collateral,  to  secure 
intraday  and  overnight  credit.'*  As  such. 
U.S.  banks  may  need  the  ability  to  move 
U.S.  government  securities  during  the 
operating  hours  of  these  national 
payment  systems. 

Second,  an  earlier  opening  of  the 
Fedwire  securities  transfer  system  may 
provide  market  participants  with  access 
to  funding  liquidity  to  support  other 
market  activities  during  expanded 
hours.  For  example,  repurchase 


''Under  the  current  posting  rules,  principal  and 
interest  (P&l)  payments  for  Treasury  and  agency 
securities  are  to  be  posted  to  Federal  Reserve 
accounts  by  9:15  a.m.  ET:  the  Reserve  Banks 
currently  make  these  payments  at  approximately 
8:30  a.m.  ET.  Original  issue  payments  for  Treasury 
securities  are  posted  t)eginning  at  9:15  a.m.  Original 
issuances  of  agency  securities  are  controlled  by  the 
issuing  agencies  and  typically  are  made  during  the 
mid-lo-late  morning  hours.  These  posting  times 
were  designed  to  permit  a  short  operational  and 
funding  "window"  between  the  timing  of  P&I  and 
original  issue  payments.  The  Board  expects  that 
these  posting  times  would  not  change  materially  if 
the  Fedwire  book-entry  securities  system  were  to  t)€ 
opened  earlier. 

''Cross-currency  collateral  refers  to  securities 
denominated  in  one  currency  used  to  collateralize 
obligations  denominated  in  a  different  currency. 


agreements  using  U.S.  government 
securities  can  be  very  effective  liquid 
instruments  for  obtaining  funding.  The 
ability  to  settle  repurchase  agreements 
in  early  morning  hours  may  provide 
market  participants  with  an  additional 
vehicle  to  obtain  funding  liquidity.  The 
need  for  such  liquidity  in  early  hours 
may  arise  from  settlement  of  foreign 
exchange  transactions  through  multi 
lateral  clearinghouses,  settlement  of 
positions  in  the  futures  and  options 
markets,  or  interbank  funds  transfer 
activity.^ 

Third,  earlier  book-entry  securities 
transfer  operating  hours  may  facilitate  a 
reduction  in  replacement  cost  risk,  that 
is,  the  time  between  trade  and 
settlement,  for  offshore  trading  activity 
in  U.S.  government  securities. 
Currently,  U.S.  Treasury  securities  are 
traded  on  a  24-hour  basis  around  the 
globe.**  A  next-day  trade  executed  in 
Tokyo  and  settled  in  New  York 
currently  would  not  be  settled  until  30 
to  37  hours  after  the  close  of  the  Tokyo 
trading  day.  Earlier  Fedwire  securities 
transfer  hours  could  faciUtatc  a 
reduction  in  this  lag. 

Finally,  the  routine  availability  of 
final,  DVP  securities  transfers  on  an 
expanded  hourjs  schedule  could  provide 
an  important  risk  management  tool  to 
the  financial  m  irkets  during  periods  of 
stress. 

The  Board  re  :}uests  comment  on  the 
potential  benef  ts  of  expanded  book- 
entry  securities'  transfer  hours  outlined 
above  and  any  other  potential  benefits. 

Potential  Receiver  Control  Features 

If  the  Board  were  to  adopt  an  earlier 
opening  time  for  the  Fedwire  book-entry 
securities  transfer  service,  participation 
in  earlier  hours  would  be  voluntary. 
Unlike  the  Fedwire  funds  transfer 
service,  however,  volimtary 
participation  in  expanded  Fedwire 
securities  transfer  hours  would  be  more 
complex.  Under  current  DVP  design, 
banks  do  not  have  the  capability  to 
control  the  timing  of  incoming 
securities  deliveries  and  associated 
debits  to  their  funds  accounts. 
Accordingly,  banks  have  limited  control 
over  the  effect  of  securities-related 
debits  on  their  reserve  account  position 


''On  most  days,  participants  in  the  futures  and 
options  markets  may  not  need  access  to  the 
financial  markets  to  cover  their  settlement  positions 
because  such  positions  generally  are  small  enough 
to  be  covered  by  cash  or  lines  of  credit  extended 
to  participants  by  their  settlement  banks.  On  peak 
.settlement  days,  however,  settle.-nenl  positions  can 
be  quite  substantial,  requiring  other  sources  of 
funding. 

"  Although  approximately  95  percent  of  the 
turnover  of  U.S.  Treasury  securities  occurs  in  the 
United  States,  active  markets  exist  in  London  and 
Tokyo  as  well. 


and  their  use  of  Federal  Reserve 
securities-related  intraday  credit 
Because  of  the  inability  to  review 
transfers  prior  to  receipt,  these  control 
limitations  may  be  compounded  if  the 
securities  delivery  is  not  known  or  if  the 
delivery  amounts  are  incorrect. 
Although  receivers  of  securities  cm 
reverse  transfers  received  in  error 
virtually  immediately  after  delivery  and 
payment  occur,  they  must  actively 
monitor  and  manage  their  securities 
activity  in  order  to  do  so. 

Opt-in  Feature 

If  the  Board  decides  that  expanded 
Fedwire  securities  transfer  hours  are 
desirable,  the  Board  proposes  that  the 
NBES  would  provide  an  "opt-in  " 
feature  for  securities  transfer  customers 
to  ensure  that  earlier  hours  could  l)e 
provided  without  imposing  signitli  ant, 
unwanted  operating  costs  on  banks  that 
did  not  have  reason  to  participate  in 
earlier  hours.  Banks  would  be  able  to 
choose  whether  to  participate  during 
expanded  hours,  and  only  transfers 
among  banks  that  had  elected  to 
participate  would  be  allowed.  No 
entries  would  be  made  against  the 
accounts  of  banks  that  had  decided  not 
to  participate  in  earlier  hours;  transfers 
sent  by  or  to  these  banks  would  be 
rejected.  Further,  any  transfer  rejected 
during  expanded  hours  would  ha\  e  to 
be  re-submitted  after  8:30  a.m.  E T  when 
all  active  accounts  would  be  eligible  to 
receive  and  send  securities  transfi-rs. 

Banks  that  choose  to  participate 
during  earlier  hours  would  be  recjUired 
to  accept  incoming  transfers  from  the 
opening  cf  the  Fedwire  securities 
transfer  service  until  the  close  of  the 
securities  transfer  service.  In  order  to 
minimize  rejected  transfers  during 
expanded  hours,  the  Federal  Reserve 
Banks  would  provide  banks  with 
information  regarding  the  banks  that 
had  elected  to  participate.  At  least 
initially,  participation  during  ear!it>r 
hours  would  Hkely  consist  of  a  small 
group  of  banks;  however,  should  the 
need  arise,  banks  that  normally  tiid  not 
participate  in  expanded  hours  would 
have  the  option  of  notifying  the  Reserve 
Bank  late  in  the  prior  day  that  they  wish 
to  participate  in  expanded  hours  the 
next  day.  This  feature  may  be 
particularly  helpful  during  times  of 
market  stress. 

Opt-in  at  Securities  Account  Lcvri 

The  Board  requests  comment  on  the 
benefits  and  other  implications  ot 
providing  banks  the  flexibility  to 
participate  during  earlier  operatini; 
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hours  at  the  s«  curities  account  level.'  If 


were  provided,  baaks 


could  elect  to  participate  during  earlier 
hours  with  re;  pect  to  specified 
securities  acc<  lunts  and  not  participate 
with  respect  t )  other  securities 
accounts.  For  example,  a  bank  could 
choose  to  opt  in  for  its  securities 
account  conta  ining  dealer  securities  but 
not  for  its  sec  irities  account  containing 
investment  sc  curities. 

Cnber  Receivt  r  Control  Features 

The  Board  equests  comment  on  the 
desirability  a  id  market  implications  of 
incorporating  certain  receiver  control 
ftatures  into i he  NBES  that  would 
address  diffic  ulties  banks  have 
managing  the  ir  reserve  account 
positions  du«  to  the  receipt  of 
unanticipate<  securities  transfers. 
Currently,  thi  s  receipt  of  unanticipated 
securities  ma  y  trigger  or  increase  a 
daylight  ovei  draft  in  the  receiving 
bank's  accou  it.  The  Board  requests 
comment  on  the  potential  use  of  these 
features  dun  ig  expanded  as  well  as  core 
operating  ho  irs.  If  implemented,  the  use 
of  receiver  a  introl  features  would  be 
optional. 

The  propo  »ed  receiver  control 
features  wot  Id  rely  on  receipt 
instructions  submitted  by  the  receiving 
liank.  These  instructions  would  include 
CUSIP.  sencing  and  receiving  bank, 
third-party  i  iformation.  and  par  and 
payment  am  Dunt  of  the  transfer,  as  well 
as  the  day  tl  e  securities  are  expected  to 
be  received.  Banks  would  enter  these 
instructions  and  transmit  them  to  the 
NBES  prior  :o  or  on  the  day  of 
anticipated  -eceipt.  and  would  have  the 
ability  to  ad  d  and  delete  instnictions  as 
necessary  tl  roughout  the  day. 

The  recei  rer  control  features  differ  in 
the  action  t  lat  would  be  taken  by  the 
Reserve  Bar  k  based  on  its  comparison 
of  an  incon'  ing  securities  transfer  to  the 
receipt  in.st  uctions  provided  by  the 
receiving  b  ink.  The  Reserve  Bank 


1,  Notification  of  Unmatched  Transfers 

Under  the  first  possible  receiver 
control  feature,  any  securities  sent  to  the 
receiver  could  be  processed  with  the 
associated  accounting  entries  to  the 
bank's  securities  and  funds  accounts.  If 
no  receipt  instructions  were  found  by 
the  NBES,  a  message  indicating  or 
'■flagging'  the  receipt  of  an  unmatched 
transfer  could  be  provided  to  the 
receiver.  The  receiver  could  then  review 
the  transfer  and  determine  whether  or 
not  to  reverse  it.  If  a  notification  feature 
were  provided,  it  could  be  available  for 
implementation  during  core  business 
hours  soon  after  the  conversion  of  all 
twelve  Reserve  Banks  to  the  NBES.'*' 

2.  Automatic  Reversal  of  Unmatched 
Transfers 

Under  the  second  possible  receiver 
control  feature,  if  no  receipt  instructions 
were  found,  the  NBES  could 
automatically  reverse  the  transfer  and 
associated  accounting  entries.  This 
reversal  would  be  completed  within  a 
few  minutes  of  the  initial  transfer  and 
accounting  entries.  If  an  ^tomatic 
reversal  feature  were  provided,  it  also 
could  be  available  for  implementation 
during  core  business  hours  soon  after 
the  conversion  of  all  twelve  Reserve 
Banks  to  the  NBES. 
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match  the  r  jceipt  instructions;  it  could 
automatica  ly  reverse  an  unmatched 
transfer;  cr  it  could  reject  an  unmatched 
transfer.  As  described  below,  the  Board 
is  particula  rly  concerned  with  the 
potential  ai  verse  market  effects, 
including  i  ridlock,  of  a  receiver  control 
feature  tha'  would  automatically  reverse 
or  reject  a  I  ransfer  to  the  extent  that 
such  a  feat  ire  is  used  with  respect  to  a 
significant  proportion  of  Fedwire  book- 
entrv  secui  ities  transfers. 


3.  Automatic  Rejection  of  Unmatched 
Transfers 

The  Board  also  has  considered  a  third 
possible  receiver  control  feature 
whereby  transfers  for  which  there  were 
no  matching  instructions  found  could 
be  automatically  rejected  with  no 
accounting  entries  made  to  the  sender's 
or  receiver's  funds  or  securities 
accounts.  If  an  automatic  rejection 
feature  were  provided,  it  could  not  be 
made  available  until  a  later  release  of 

the  NBES. 

In  considering  these  potential 
features,  the  Board  understands  that 
most  Fedwire  book-entry  securities 
transfer  participants  using  computer- 
interface  coimections  akeady  are  able  to 
provide  features  for  their  customers  that 
permit  comparison  of  incoming 
securities  against  pre-loaded 
instructions.  Therefore,  the  Board 
proposes  that,  if  a  notification  of 
unmatched  transfers  and/or  an 
automatic  reversal  of  unmatched 
transfers  was  implemented  in  the  NBES. 
its  availability  be  limited  to  customers 
with  a  Fedline  or  equivalent 


connection."  Because  an  automatic 
rejection  of  unmatched  transfers  cannot 
be  replicated  by  book-entry  participants, 
the  Board  believes  that,  if  implemented 
in  the  NBES,  this  feature  would  have  to 
be  made  available  to  all  Fedwire 
securities  transfer  customers. 

The  Board  believes  that  an  automatic 
reversal  or  automatic  rejection  feature,  if 
used  by  the  larger  book-entry  securities 
participants,  could  adversely  affect  the 
smooth  functioning  of  the  government 
securities  market.  If  a  bank  used  the 
automatic  reversal  or  automatic 
rejection  feature,  it  would  have  the 
responsibility  to  submit  receipt 
instructions  to  the  NBES  prior  to  the 
origination  of  the  securities  transfer  by 
the  sender.  The  Board  believes  that 
significant  changes  in  how  dealers  and 
clearing  banks  exchange  information  to 
facilitate  securities  settlement  would  be 
required  if  an  automatic  reversal  or 
automatic  rejection  feature  were  to  be 
used  by  the  clearing  banks.  Under 
Public  Securities  Association  good 
delivery  guidelines  for  dealers  and 
clearing  banks,  dealers  are  required  to 
submit  delivery  instructions  to  clearing 
banks  by  12:00  noon  ET  on  the 
settlement  date  for  next-day  trades  and 
as  soon  as  is  practicable  for  same-day 
trades.  With  an  automatic  reversal  or 
automatic  rejection  feature,  clearing 
banks  would  be  unable  to  "hold" 
transfers  received  in  the  morning  for  the 
dealers  to  review,  thus  increasing  the 
likelihood  that  a  large  number  of  good 
trades  would  be  reversed  or  rejected 
back  to  the  sender. 

The  Board  expects  that  banks  would 
use  an  automatic  reversal  or  automatic 
rejection  feature  to  control  the  effects  of 
daylight  overdrafts  in  their  accounts  as 
a  result  of  securities  sent  in  error.  It  is 
possible,  however,  that  some  banks 
would  use  these  features  to  control  the 
time  of  day  that  anticipated  securities 
deliveries  are  received.  For  example,  if 
a  bank  was  expecting  a  large  securities 
delivery  on  a  certain  day  but  would  not 
have  funds  available  to  cover  the  receipt 
until  the  afternoon,  it  could  delay 
loading  receipt  instructions  or  load 
incomplete  receipt  instructions  to 
ensure  that  securities  delivered  in  the 
morning  would  be  reversed  or  rejected. 
Public  Securities  Association  good 
delivery  guidelines  stipulate  that 
counterparties  must  accept  delivery  of 


account  is  an  account  at  a  Reserve 
.„  book-entry  securities  held  for  a 
participant  may  use  different 
ac4)unts  to  segregate  securities  held  for 


"'SHARE  currently  provides  a  simple  matching 
capability  that  allows  receivers  to  enter  receipt  and 
deliver  instructions  to  facilitate  the  turnaround  of 
securities.  A  similar  feature  will  be  available  during 
the  implementation  phase  of  the  NBES  to  banks  that 
access  the  book^entry  system  via  a  Fedline 
cor.nf.clion. 


I '  Off-line  customers  must  provide  re«;eipt 
instructions  to  the  Federal  Reserve  Bank  regarding 
anticipated  incoming  transfers  prior  to  the  delivery 
of  the  securities.  By  no  later  than  March  1, 1995. 
any  securities  received  for  an  off-line  customer  for 
which  receipt  instructions  have  not  been  provided 
will  be  immediately  reversed.  As  such,  off-line 
customers  already  are  provided  with  a  means  to 
cbntrol  the  delivwrv  of  unanticipated  securities. 


securities  for  which  they  have  executed 
a  trade;  thus  any  improper  use  of 
"DKs,"  or  reversals,  would  be  regulated 
by  the  market.  These  guidelines, 
however,  do  not  appear  to  address  the 
treatment  of  rejected  transfers.  The  use 
of  these  features  potentially  could  cause 
gridlock  in  the  market  if  banks 
manipulated  the  use  of  receipt 
instructions  to  control  the  time  of 
delivery  of  incoming  securities.  The 
Board  requests  comment  on  the 
potential  effects  on  the  efficiency  of  the 
government  securities  market  if  an 
automatic  reversal  or  automatic 
rejection  capability  were  to  be  used  by 
the  major  clearing  and  custody  banks. 

Operational  and  Procedural  Changes 
Associated  with  Expanded  Fedwire 
Book-Entry  Securities  Transfer  Hours 

The  Board  anticipates  that,  at  least 
initially,  most  banks  would  elect  not  to 
participate  in  expanded  book-entry 
transfer  hours.  The  Board  beheves  that 
no  costs  would  be  imposed  on  banks 
that  chose  not  to  participate. 

Banks  that  have  a  need  to  participate 
in  expanded  hours  would  incur 
increased  costs  that  would  likely  fall 
into  two  categories:  (1)  one-time  costs  to 
modify  automated  systems,  and  (2) 
ongoing  costs  to  maintain  and  staff 
securities  processing  operations  during 
the  expanded  hours. 

Software  and  hardware  modifications 
necessary  for  banks  to  operate  during 
expanded  hours  may  include  enhanced 
end-of-day  processing,  capacity 
upgrades,  enhanced  contingency 
operations,  and  design  features  that 
would  permit  certain  customers  the 
ability  to  transfer  securities  while  others 
would  remain  closed  and  possibly  the 
ability  to  accommodate  the  use  of 
receipt  instructions.  These  changes 
could  involve  significant  lead  time  and 
resources  for  development  and  testing, 
particularly  at  clearing  banks,  custody 
banks,  and  dealers. 

In  addition  to  system  changes,  earlier 
Fedwire  securities  transfer  hours  would 
affect  the  processing  schedules  of 
private  clearing  organizations,  dealers, 
and  the  clearing  banks.  For  example, 
end-of-day  processing  operations  at 
clearing  banks  and  trade  comparison 
and  netting  operations  of  the 
Government  Securities  Clearing 
Corporation  extend  well  beyond  the 
close  of  the  Fedwire  securities  transfer 
system  into  early  morning  hours  of  the 
next  day.  These  schedules  may  have  to 
be  significantly  condensed  to 
accommodate  an  earlier  Fedwire 
securities  transfer  opening  time. 

The  Board  requests  comment  on 
system  modifications  that  would  be 
required  for  banks  to  participate  during 


earlier  operating  hours  as  well  as  the 
costs  associated  with  implementing 
these  modifications.  The  Board  also 
requests  comment  on  the  incremental 
ongoing  costs  associated  with  operating 
during  expanded  hours.  Further,  the 
Board  requests  comment  on  the  changes 
that  would  be  required  in  the  operations 
of  private  clearing  organizations, 
dealers,  and  clearing  banks  in  order  to 
accommodate  earlier  Fedwire  securities 
transfer  hours,  and  associated  costs. 

The  increase  in  Federal  Reserve  Bank 
ongoing  operating  costs  to  support  a 
potential  expansion  of  Fedwire 
securities  transfer  hours  is  expected  to 
be  small  relative  to  the  total  cost  of 
providing  the  Fedwire  securities 
transfer  service.  Changes  in  the  Fedwire 
securities  transfer  system  to 
accommodate  expanded  hours 
processing  would  require  significant 
lead  time. 

Fedwire  Book-Entry  Securities  Transfer 
System  Closing  Time 

The  Board  also  requests  comment  on 
a  proposal  to  close  the  Fedwire 
securities  transfer  service  at  3:00  p.m. 
ET  for  transfers  and  3:30  p.m.  ET  for 
reversals,  beginning  in  January  1996. 
The  current  published  closing  time  is 
2:30  p.m.  ET  for  transfers  and  3:00  p.m. 
ET  for  reversals;  however,  until  recently 
these  times  were  extended  routinely  to 
accommodate  transaction  processing 
volumes  at  large  market  participants. '- 
By  establishing  a  firm  closing  time, 
extensions  would  be  granted  only  in 
response  to  significant  operating 
problems  at  a  bank  or  major  dedler  or  to 
prevent  market  disruption. 

The  present  closing  time  was 
established  with  the  creation  of  the 
Fedwire  book-entry  system  in  the  late 
1960s.  The  closing  time  has  remained 
unchanged  even  though  the  size  of  the 
government  securities  market  has  growTi 
tremendously  in  terms  of  volume  and 
number  of  issues  in  the  past  two 
decades. 

Prior  to  April  1994,  about  20  percent 
of  the  value  of  securities  transfers  on 
Fedwire  were  processed  by  10:00  a.m. 
ET,  40  percent  by  noon,  and  75  percent 
by  2:00  p.m.  The  Fedwire  securities 
transfer  system  typically  closed  at  4:00 
p.m.,  one  hour  past  its  designated 
closing  time.  Since  the  implementation 
of  daylight  overdraft  pricing  on  April 
14,  1994,  efficiencies  gained  in  the 
trading  and  processing  operations  of 
dealers  and  clearing  banks  have  altered 
the  securities  transfer  processing  cycle. 
Currently,  almost  40  percent  of  the 
value  of  securities  transfers  are 


'^  Since  1985  the  average  actual  closing  time  has 
moved  from  5:30  p.m.  ET  to  3:30  p.m.  ET. 


processed  by  10:00  a.m.,  more  than  60 
percent  by  noon,  and  90  percent  by  2:00 
p.m.  The  Fedwire  securities  transfer 
system  has  been  closing  on  average  by 
3:30  p.m..  including  the  reversal  puritxl. 

The  Board  believes  that  a  firm  dosing 
time  for  the  Fedwire  securities  transfer 
service  would  benefit  market 
participants  by  reducing  uncertainty. 
Both  the  Federal  Reserve  and  market 
participants  would  be  better  abh?  to  plan 
staffing  and  other  resource  needs  and 
thereby  control  costs  with  greater 
certainty  than  today. 

In  addition,  the  Board  believes;)  firm 
closing  time  would  be  desirable  ii:  an 
expanded  Fedwire  funds  transfer 
operating  hours  environment.  Because 
the  end-of-day  processing  time  at  lianks 
that  participate  in  expanded  funds 
transfer  hours  will  be  compressed  by  a 
12:30  a.m.  ET  opening,  routine 
securities  extensions  that  in  turn  atftn;! 
the  closing  of  the  funds  wire  at  6:30 
p.m.  ET  would  further  compress  the 
time  available  for  back-office 
processing. 

Competitive  Impact  Analysis 

In  considering  an  operational  or  logal 
change  that  would  affect  a  Federal 
Reserve  Bank  priced  service,  the  Board 
determines  whether  the  change  v,  oiild 
have  a  direct  and  material  adverv  fffecf 
on  the  ability  of  other  service  providers 
to  compete  effectively  with  the  Kedcral 
Reserve  in  providing  similar  ser\  >t  fs. 
due  to  differing  legal  powers  or 
constraints  or  due  to  a  dominant  :::arkot 
position  of  the  Federal  Reserve  drriving 
from  such  legal  differences. 

Other  providers  of  securities  tr,«i.sfer 
services  do  not  provide  services  that  are 
directly  comparable  to  the  Fedwirp 
book-entry  securities  transfer  serv  ice. 
because  only  the  Fedt'ral  Reserv  e  K.inks  ' 
can  provide  final  delivery-versiis- 
payment  of  securities  settled  in  i:piitral 
bank  money.  There  are  other  private- 
sector  systems,  however,  such  as  the 
Government  Securities  Clearing 
Corporation  and  the  Participants  Trust 
Company,  that  facilitate  primary  and 
secondarv'  market  trades  of  U.S. 
Treasury  and  agency  securities.  Other 
transactions  involving  U.S.  government 
securities  may  be  cleared  and  settled  on 
the  books  of  banks  to  the  extent  th.it  the 
counterparties  are  customers  of  thn 
same  bank. 

The  Board  does  not  t>elieve  that 
expansion  of  Fedwire  book-entry 
securities  transfer  operating  hours,  the 
implementation  of  receiver  control 
features  on  the  Fedwire  book-er.trv 
securities  transfer  system,  or  the 
establishment  of  a  firm  closing  time  for 
the  Fedwire  securities  transfer  sy5te:n 
would  have  a  direct  ;ind  material 
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Request  for  C*  imment 

The  Board  r  iquests  coiuuienl  on  the 
potential  benf  fits,  costs,  and  market 
effects  associd  ted  with  expanding  its  on- 
line book-enti  v  securities  ser\'ice 
operating  hou  s  and  the  receiver  control 
features  that  s  lould  be  incorporated  in 
NBES  if  opera  ting  hours  are 
significantly  ( xpanded  or  that  should  be 
available  duri  rig  core  business  hours. 
The  Board  als  3  requests  comment  on 
establishing  a  firm  closing  time  of  3:00/ 
3:30  p.m.  KT  or  the  Fedwire  book-entry 
securities  trai  sfer  service.  Specifically, 
the  Board  req  lests  comment  on  the 
following: 

Potential  Den  'fits  of  an  Eartier  Fedwire 
Book-Entry  S'  curities  Transfer  Opening 
Time 

1.  Do  the  c<  mmenters  concur  with  the 
benefits  dcsci  ibcd  in  this  notice  for 
opening  the  F  edwire  book-entry  on-line 
securities  trai  isfer  serA'ice  earlier  in  the 
day?  Aru  Iher  e;  oenefits  beyond  those 
identified  in  his  notice  to  expanded 
Fedwire  secu  ities  operating  hours? 

2.  Should  t  le  Board  open  the  Fedwire 
securities  tra  isfer  service  earlier  in  the 
day?  If  so,  vv<  uld  sometime  shortly  after 
the  implemei  itation  of  expanded 
Fedwire  fun(  s  transfer  hours  be  a 
reasonable  el  Fective  date  (i.e.  1998- 
1999)?  What  is  the  optimal  opening  time 
in  the  short-t  ^rm  {i.e.  1998-1999)?  The 
long-term? 

3.  If  the  Bg  ard  were  to  implement  an 
earlier  (12:3(  a.m.  ET  or  other)  opening 
time  for  the  1  edwire  securities  transfer 
service  in  th    1998-1999  time  frame,  do 
commenters  relieve  that  they  would 
participate  d  aring  the  expanded  hours? 

Potential  Ret  eiver  Control  Features 

4.  Should  he  ability  to  opt-in  to 
expanded  Fe  dwire  securities  transfer 
hours  be  pro  fided  at  the  securities 
account  le\  tlV  Why  or  why  not? 

5.  Would  I  lie  first  two  receiver  control 
features,  i.e.  (1)  notification  of 
unmatched  l  ransfers,  (2)  automatic 
reversal  of  u  imatched  transfers,  provide 
an  adequate  means  for  Fedline 
customers  tc  control  the  use  of 
securities  re  ated  intraday  credit  during 


earlier  operi 


JMI 


ing  hours?  If  so,  which 


teature{s)  w>  >uld  be  useful  and  why? 


Would  either  of  these  features  be  u.seful 
for  Fedline  customers  during  core 
operating  hours?  If  so.  which  feature{sl 
would  be  useful  and  why? 

6.  Are  receiver  control  features 
incorporated  in  the  systems  of 
computer-interface  banks  today?  Please 
describe  these  features.  To  what  extent 
are  these  features  used  by  customers  of 
computer-interface  banks?  Should 
notification  of  unmatched  transfers  or 
automatic  reversal  of  unmatched 
t-dnsfers  be  provided  to  computer- 
interface  banks?  If  yes.  which  featurt^ls) 
should  be  provided  to  computer- 
interface  banks? 

7.  What  would  be  the  effects  on  the 
efficiency  of  the  government  securities 
market  if  an  automatic  reversal  or 
automatic  rejection  feature  were  to  be 
used  during  core  or  earlier  operating 
hours  by  clearing  banks?  If  either  of 
these  features  were  prov  ided.  what  i.s 
the  likelihood  that  the  feature(s)  vvoidd 
be  used  to  control  the  time-of-day  of  the 
receipt  of  incoming  securities?  Would 
the  market  effects  of  automatic  rejection 
differ  from  those  of  automatic  reversal" 
If  yes,  in  what  ways? 

8.  Are  there  otl 'er  featui'es  that  sh«;uld 
be  considered  for  the  National  Book- 
Entry  System  for  use  during  expanded 
hours  only  (e.g.  free  deliveries  only, 
separate  type  codes/?  Please  describe. 

9.  Should  any  of  the  possible  receiver 
control  features  described  in  thi?  notice 
and  any  other  receiver  control  feature; 
described  by  the  commenter  be  offered 
at  the  securities  account  level? 

10.  Would  the  implementation  of 
expamded  securities  uransfer  operatinK 
hours  or  receiver  control  features 
require  revisions  to  PSA  good  delivery 
guidelines  or  accounting  practices?  If 
yes.  what  changes  would  be  required" 

Operational  and  Procedural  Cho/j^^> 
Associated  with  Expanded  Fedwire 
Book-Entry  Securities  Transfer  Hour'> 

11.  What  changt^s  would  need  to  in- 
made  to  the  automated  systems, 
operating  procedures  and/ or  policies  of 
banks  and  their  customers  in  order  to 
participate  in  the  I'edwire  book-entry 
securities  transfer  system  during 
expanded  hours  if  an  earlier  opening 
time  were  adopted:'  What  costs  (e.g. 
systems,  staff,  operational,  contingency) 
vvould  be  incurred  as  a  result  of  earlier 
Fedwire  securities  transfer  hours? 
Please  explain  and  differentiate  between 
short-  and  long-term  costs  and  between 
capital  investments  and  operating  costs. 

12.  How  would  an  expansion  of  book- 
entry  operating  hours  affect  the 
operations  of  other  securities 
depositories  or  cleari.ng  organizations 
and  the  entities  that  use  the  services  of 
these  organizations  (e.g.  Participants 


Trust  Company,  Government  Securities 
Clearing  Corporation)?  Please  describe. 
What  costs  would  be  incurred  as  a  result 
of  any  operational  changes  at  these 
institutions? 

13.  Do  the  potential  benefits  of 
expanded  hours  outweigh  the  potential 
costs  in  the  short-term?  The  long-term? 

Fedwire  Book-Entry  Securities  Transfer 
System  Closing  Time 

14.  Should  the  Board  implement  a 
firm  closing  lime  for  the  Fetlwire 
securities  Innsfer  service?  If  so,  would 
a  3:00/3:30  p  m.  ET  firm  closing  lime  be 
appropriate?  Would  January  1.  I99f>  l»e 
an  appropriate  effective  tlate  for 
implementing  a  firm  closinp  time? 

15.  Should  a  later  closing  time  be 
considered  for  the  securities  transfer 
service  instead  of  or  in  addition  to  an 
earlier  opening  time? 

16.  How  much  time  is  nect!ssar>' 
between  the  close  of  the  Fedwire  book- 
entry  servdce  and  the  opening  of  the 
Fedwire  funds  transfer  service  m  the 
short-term?  The  long-term? 

By  order  of  ihe  Board  of  Govfrnor;^  tif  the 
Federal  Reserve  System.  December  21. 1994. 
William  W.  Wiles, 
Secretary  of  the  Board. 

(FR  Doc.  94-319bl  Filed  12-30-'»4.  H:45am| 
B(LUNG  CODE  6210-01-P 


Citizens  Independent  Bancorp.  Inc.,  et 
al.;  Formations  of;  Acquisitions  by; 
and  Mergers  of  Bank  Holding 
Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§225.14  of  the  Boards  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  pres-nted  at  a 
hearing. 


Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
27, 1995. 

A.  Federal  Reserve  Bank  of  Cleveland 

(lohn  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Citizens  Independent  Bancorp,  Inc., 
Logan,  Ohio;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  The  Citizens  Bank 
of  Logan,  Logan.  Ohio. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pear!  Street,  Dallas,  Texas  75201- 
2272: 

1 .  Riverside  Bancshares  Inc., 
Logansport,  Louisiana;  to  become  a  bank 
holding  company  by  acquiring  89.46 
percent  of  the  voting  shares  of  The  Bank 
of  Logansport,  Logansport.  Louisiana. 

Board  ofGovemors  of  the  Federal  Reserve 
System,  De<«iTil)er  27,  1994. 
Jennifer  J,  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  94-32269  Filed  12-30-94;  8:45  am] 
BILUNC  CODE  6»l0-01-f 


Douglas  J.  Hanson;  Change  in  Bank 
Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§225.41  ofthe  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  January  17,  1995. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55460: 

1.  Douglas  f  Hanson,  Aurora, 
Colorado;  to  acquire  an  additional  4.32 
percent,  for  a  total  of  25.01  percent,  of 
the  voting  shares  of  Security  State  Bank 
Shares,  Poison,  Montana,  and  thereby 
indirectly  acquire  Security  State  Bjank 
and  Trust  Company,  Poison,  Montana. 
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Board  of  Governors  of  the  Federal  Reserve 
System.  December  27, 1994. 

Jennifer  ).  Johnson, 

Deputy  Secrvtary  of  the  Board. 

|FR  Doc.  04-32270  Filed  12-30-94;  8:45  ami 

BILUNQ  COOC  621«-«1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  94F-0440] 

Sumitomo  Chemical  America,  inc.; 
Filing  of  Food  Additive  PetitkMi 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SU»«MARV:  The  Food  and  Dnig 
Administration  (FDA)  is  announcing 
that  Sumitomo  Chemical  America.  Inc.. 
has  filed  a  petition  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  safe  use  of  2.2'- 
methylenebis(4-methyl-6-ferf- 
butylphenol)monoacr>late  as  an 
antioxidant  in  acrylonitrile/butadiene/ 
styrene  copolymers  intended  for  use  in 
contact  with  food. 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  February  2, 1995. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23.  12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216),  Food  and 
Dnig  Administration.  200  C  St.  SW., 
Washington.  DC  20204.  202-418-3081. 
SUPPLE»»ENTARy  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petiUon  (FAP  5B4443)  has  been  filed  by 
Sumitomo  Chemical  America,  Inc., 
Specialty  Chemicals,  345  Park  Ave., 
New  York  City,  NY  10154.  The  petition 
proposes  to  amend  the  food  additive 
regulations  in  §  178.2010  Antioxidants 
and /or  stabilizers  for  polymers  (21  CFR 
178.2010)  to  provide  for  the  safe  use  of 
2,2'-methylenebis(4-methyl-6-fer<- 
butylphenoljmonoadrylate  as  an 
antioxidant  in  acrylonitrile/butadiene/ 
styrene  copolymers  complying  with 
§  177.1020  (21  CFR  177.1020)  intended 
for  use  in  contact  with  food. 

The  potential  environmental  impart 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 


Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subjec-t  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  [insert  date 
30  days  after  date  of  publication  in  the 
Federal  Register),  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  llie 
petitioner's  environmental  a-ssessnicnt 
without  further  announcement  in  the 
Federal  Register.  If.  based  on  its  reviev\ . 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  {petition  resuhs  in  a  regulation,  Ihe 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  lie 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  December  21, 1994. 
Alan  M.  Rulis. 

Acting  Director.  Office  ofPrvmarket 
Approval.  Center  for  Food  Safety  and  Applwil 
Sutrition. 

jFR  Dor.  94-32241  Fili-d  12-;«)-94:  8:45  ami 
BU-UNC  CODE  41M-01-F 


[Docket  No.  94E-0234] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  ZemuronTM  Injection; 
Correction 

AGENCY:  Food  and  Drug  Administration. 
HHS 

ACTION:  Notice;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  the 
notice  that  appeared  in  the  Federal 
Register  of  September  15.  1994.  The 
document  announced  FDA's 
determination  of  the  regulatory  review 
period  for  purposes  of  patent  extension 
for  Zeuron'^  Injection  (rocuronium 
bromide).  The  document  was  published 
with  some  errors.  The  document 
incorrectly  stated:  "1.  The  date  an 
exemption  under  section  505(i)  of  the    - 
Federal  Food,  Drug,  and  Cosmetic  Act 
became  effective:  January  15, 1994.  The 
applicant  claims  January  14.  1989.  as 
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investigational  new  drug 
..  (IND)  became  effective. 
FDA  records  indicate  that  the 
;e  date  was  January  15. 1994. 
,  30  days  after  FDA  receipt  of 
The  document  should  have 
The  date  an  exemption  under 
i)  of  the  Federal  Food.  Drug. 
i.c  Act  became  effective: 
1989.  The  applicant  claims 
1989,  as  the  date  the 
ional  new  drug  application 
ame  effective.  However.  FDA 
dicate  that  the  IND  effective 
anuary  15,  1989.  which  was 
FDA  receipt  of  the  IND." 

corrects  those  errors. 
INFORMATION  CONTACT: 
Nllalkin.  Office  of  Health  Affairs 
Food  and  Drug 

5600  Fishers  Lane. 
MD  20857,  301-443-1382. 
:.  94-22760,  appearing  on 
in  the  Federal  Register  of 
r  15,  1994,  the  following 
;  are  made: 
„  47341,  in  the  second  column, 
rd  paragraph,  in  the  fourth  and 
s,  "January  15. 1994"  is 
to  read  "January  15.  1989". 

December  21. 1994. 
lightingale, 

ioner  for  Health  Affairs. 
,-32242  Filed  12-30-94;  8:45  ami 
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Health  C  are  Financing  Administration 
[HSQ-22  ^-N] 

CLIA  Prdgram:  Approval  of  the  Joint 
Commission  on  Accreditation  of 
Healthcare  Organizations  As  An 
Accrediting  Organization 


AGENCY 


Adminii  iration  (HCFA),  HHS. 


action: 
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:  This  notice  announces  the 
of  the  Joint  Commission  on 
ation  of  Healthcare 
ions  (JCAHO)  as  an  accrediting 
ion  for  clinical  laboratories 
Chnical  Laboratory 

Amendments  (CLIA) 
.  We  have  found  that  the 
ion  process  of  this 

provides  reasonable 
that  the  laboratories 
ijed  by  it  meet  the  conditions 
by  Federal  law  and  regulations, 
iently,  laboratories  that 

become  accredited  by 
in  lieu  of  receiving  direct 
oversight  and  continue  to  meet 
requirements  would  meet  the 
idition  level  requirements  for 


con 


laboratories  and  therefore  are  not 
subject  to  routine  inspection  by  State 
survey  agencies  to  determine  their 
compliance  with  Federal  requirements. 
They  are,  however,  subject  to  validation 
and  complaint  investigation  surveys. 
EFFECTIVE  DATE:  This  notice  is  effective 
for  the  period  January  3.  1995  through 
January  3.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tracey  Mummert.  (410)  597-5906. 

SUPPLEMENTARY  INFORMATION: 

L  Background  and  Legislative 
Authority 

On  October  31. 1988,  the  Congress 
enacted  the  Clinical  Laborator>' 
Improvement  Amendments  of  1988 
(CLIA),  Public  Law  100-578.  CLIA 
replaced  in  its  entirety  section  353  of 
the  Public  Health  Service  Act  (PHSA), 
as  enacted  by  the  Clinical  Laboratories 
Improvement  Act  of  1967,  and  made 
every  laboratory  in  the  United  States 
and  its  territories  that  tests  human 
specimens  for  health  reasons  subject  to 
the  requirements  established  by  HHS 
and  Federal  regulation  whether  or  not  it 
participates  in  the  Medicare  or 
Medicaid  program  and  whether  or  not  it 
tests  specimens  in  interstate  commerce. 
New  section  353  requires  HHS  to 
establish  certification  requirenients  for 
any  laboratory  that  performs  tests  on 
human  specimens  and  certify  through 
issuance  of  a  certificate  that  those 
laboratories  meet  the  certificate 
requirements  established  by  HHS. 

Section  6141  of  the  Omnibus  Budget 
Reconciliation  Act  of  1989,  Public  Law 
101-239,  amended  the  Social  Security 
Act  (the  Act)  to  require  that  laboratories 
participating  in  the  Medicare  program 
meet  the  certificate  requirements  of 
section  353  of  the  PHSA.  Subject  to 
specified  exceptions,  laboratories  must 
have  a  current  unrevoked  and 
unsuspended  certificate  to  be  eligible 
for  reimbursement  in  the  Medicare  or 
Medicaid  programs  or  both.  Laboratories 
that  are  accredited  by  an  accreditation 
organization  approved  under  section 
353  of  the  PHSA  will  automatically  be 
eligible  for  Medicare  and  Medicaid 
participation  as  long  as  they  meet 
applicable  State  licensure  requirements. 

On  February  28,  1992,  we  published 
several  final  rules  in  the  Federal 
Register  (57  FR  7002-7243)  that 
implemented  the  amendments  to 
section  353  of  the  PHSA.  In  a 
subsequent  rule  published  Januar\'  19, 
1993  (58  FR  5215).  we.&dded 
"certificate  for  physician-performed 
microscopy  procedures"  and  amended 
some  of  the  performance  requirements 
previously  published  on  February  28. 
1992. 


On  July  31, 1992,  we  issued  final 
rules  (57  FR  33992),  under  authority 
found  in  section  353(e)(2)  of  the  PHSA, 
that  permit  HCFA  to  approve  a  private, 
nonprofit  organization  as  an 
accreditation  organization  for  clinical 
laboratories  under  the  CLIA  program  if 
that  organization's  requirements  for  its 
accredited  laboratories  are  equal  to  or 
more  stringent  than  the  applicable  CLIA 
program  requirements  established  at  42 
CFR  part  493  of  our  regulations.  Under 
§  493.501(d)  of  our  regulations  the 
approval  period  may  not  exceed  six 
years. 

In  general,  the  accreditation 
organization  must: 

•  Use  inspectors  qualified  to  evaluate 
laboratory  performance  and  agree  to 
inspect  laboratories  with  the  frequency 
determined  by  HHS; 

•  Apply  standards  and  criteria  that 
are  equal  to  or  more  stringent  than  those 
condition  level  requirements 
established  by  HHS  when  taken  as  a 

whole; 

•  Provide  reasonable  assurance  that 
these  standards  and  criteria  are 
continually  met  by  its  accredited 
laboratories; 

•  Provide  HHS.  within  30  days,  with 
the  name  of  any  laboratory  that  has  had 
its  accreditation  denied,  suspended, 
withdrawn,  limited,  or  revoked; 

•  Notify  HHS  at  least  30  days  prior  to 
changing  its  standards;  and 

•  If  HHS  withdraws  its  approval, 
notify  its  accredited  laboratories  of  the 
withdrawal  within  10  days  of  the 
withdrawal. 

Along  with  requiring  the 
promulgation  of  criteria  for  approving 
an  accreditation  body  and  for 
withdrawing  such  approval,  CLIA 
requires  HHS  to  perform  an  annual 
evaluation  by  inspecting  a  sufficient 
number  of  laboratories  accredited  by  an 
approved  accreditation  organization  as 
well  as  by  any  other  means  that  HHS 
determines  appropriate.  Under  section 
353(o)  of  the  PHSA,  the  Secretary  may. 
by  agreement,  use  the  services  or 
facilities  of  any  other  Federal.  State  or 
local  public  agency,  or  any  private, 
nonprofit  organization  to  conduct 
inspections  of  laboratories  performing 
clinical  testing  on  human  specimens  in 
the  United  States  and  its  territories  for 
the  purpose  of  determining  compliance 
with  CLIA  requirements. 

n.  Notice  of  Approval  of  JCAHO  as  an 
Accrediting  Organization 

In  this  notice,  we  approve  JCAHO  as 
an  organization  that  may  accredit 
laboratories  for  purposes  of  establishing 
their  compliance  with  CLIA 
requirements  for  all  specialty/ 
subspecialty  areas. 


As  a  result  of  this  determination,  any 
laboratory  that  is  accredited  by  JCAHO 
during  the  effective  time  period  for  an 
approved  specialty/subspecially  meets 
the  CLIA  requirements  for  laboratories 
found  in  part  493  of  our  regulations  and, 
therefore,  is  not  subject  to  routine 
inspection  by  a  State  survey  agency  to 
determine  its  compliance  with  CLIA 
requirements.  The  accredited  laboratory, 
however,  is  subject  to  validation  and 
complaint  investigation  surveys 
perfomied  by  HCFA,  or  by  any  other 
Federal  or  State  or  local  public  agency 
or  nonprofit  private  organization  which 
acts  in  conformance  to  an  agreement 
with  the  Secretary. 

in.  Evaluation  of  the  |CAHO  Request 
for  Approval  as  an  Accreditation 
Organization  under  CLIA 

JCAHO  has  formally  applied  to  HCFA 
for  approval  as  an  accreditation 
organization  under  CLIA  for  all 
specialties  and  subspecialties.  We  have 
evaluated  the  JCAHO  application  for 
app(X)val  to  ser\'e  as  an  accrediting 
organization  under  CLIA.  to  determine 
equivalency  with  our  implementing  and 
enforcement  regulations,  and  the 
deeming/exemption  requirements  of  the 
CLIA  rules. 

We  also  verified  the  organization  s 
assurance  that  it  requires  the 
laboratories  it  accredits  to  be,  and  that 
the  organization  is,  in  compliance  with 
the  following  subparts  of  42  CFR  part 
493  as  explained  below: 

Subpart  E — Accreditation  by  a  Private, 
Nonprofit  Accreditation  Organization 
or  Exemption  Under  an  Approved  State 
Laboratory  Program 

JCAHO  has  submitted  a  list  of  the 
specialties  and  subs(>ecialties  that  it 
would  accredit;  a  comparison  of 
individual  accreditation  and  condition 
level  requirements;  a  description  of  its 
inspection  process.  Proficiency  Testing 
(PT)  monitoring  process,  and  its  data 
management  and  analysis  system;  a 
listing  of  the  size,  composition, 
education  and  experience  of  its 
inspection  teams;  its  investigative  and 
complaint  response  procedures;  its 
notification  agreements  with  HCFA;  its 
removal  or  withdrawal  of  laboratory 
accreditation  procedures;  its  current  list 
of  accredited  laboratories;  and  its 
announced  or  unannounced  inspection 
process. 

The  JCAHO  accreditation  process  is 
more  stringent  than  Federal  certification 
requirements  in  that  JCAHO  accredits  a 
healthcare  organization  (for  example, 
hospital)  as  a  whole  and  not  just  the 
laboratory  alone.  As  such,  an 
organization  that  loses  its  JCAHO 
accreditation  for  reasons  other  than  poor 
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laboratory  performance  would  also  lose 
its  ability  to  legally  test  human 
specimens  under  the  laboratory's 
existing  certificate  of  accreditation,  if 
JCAHO  accreditation  is  being  used  to 
meet  the  CLIA  requirements.  The 
laboratory  would  then  need  to  reapply 
to  HHS,  within  45  days,  for  an 
appropriate  CLIA  certificate  to  continue 
to  perform  laboratory  testing. 

JCAHO  has  additional  requirements 
pertaining  to  waived  testing.  These 
requirements  address  the  intended  use 
of  the  waived  test  (that  is,  screening, 
diagnosis,  monitoring);  identification  of 
individuals  responsible  for  test 
performance  and  for  direction/ 
supervision  of  testing  activity;  training 
and  competence  in  test  performance; 
written  policies  and  procedures  for 
specimen  collection  and  preservation, 
instrument  calibration  and  performance 
evaluation,  quality  control,  test 
performance,  and  remedial  action; 
defined  quality  control  checks;  and  the 
maintenance  of  quality  control  and  test 
records.  Sites  within  the  organization 
performing  waived  testing  will  be 
routinely  surveyed.  As  set  forth  at  42 
CFR  493.15.  CLIA  r^juires  only  that  a 
laboratory  follow  manufacturer's 
instructions  and  does  not  reqiiire 
routine  inspections  of  waived  testing. 

We  have  determined  that  JCAHO  has 
complied  with  the  general  requirements 
under  §493  501,  the  applicable  parts  of 
§493.506,  and  the  CUA  requirements 
for  approval  as  an  accreditation 
organization  under  various  subparts  of 
part  493. 

Subpart  H — Participation  in  Proficiency 
Testing  for  Laboratories  Performing 
Tests  of  Moderate  or  High  Complexity, 
or  Both 

JCAHO  has  revised  its  requirements  to 
be  equivalent  to  the  CLIA  requirements 
at  §§493.801  through  493.865  on  an 
overall  basis. 

Subpart  J — Patient  Test  Management 
for  Moderate  or  High  Complexity 
Testing,  or  Both 

JCAHO  has  revised  its  requirements  to 
be  equivalent  to  the  CLIA  requirements 
at  §§493.1101  through  493.1111  on  an 
overall  basis. 

Subpart  K — Quality  Control  for  Tests  of 
Moderate  or  High  Complexity,  or  Both 

The  quality  control  (QC)  requirements 
of  the  JCAHO  have  been  evaluated 
against  the  requirements  of  the  CLIA 
regulations.  JCAHO  has  modified  its 
survey  process  and  made  revisions  to  its 
standards  encompassing  general  QC 
requirements  as  well  as  specialty  and 
subspecialty  QC  in  order  to  address 
some  of  the  more  specific  QC 


requirements  of  CLIA.  As  such,  we  have 
determined  that  JCAHO's  requirements, 
when  taken  as  a  whole,  are  equal  to  or 
more  stringent  than  the  CLL\ 
requirements.  The  specific  areas  of  QC 
that  are  more  stringent  are: 

•  Compliance  with  all  Federal.  State, 
and  local  laws  including  the  applicable 
National  Fire  Protection  Association 
safety  code  requirements  regarding 
employee  and  patient  health  and  safety; 

•  Requirements  that  laboratories  must 
meet  JCAHO's  QC  requirements  for  all 
waived  testing  tliat  they  perform; 

•  No  phase-in  of  quality  control 
requirements  except  that  laboratories 
performing  unmodified,  moderate 
complexity  tests  may  meet  the 
calibration  requirements  of 

§  493.1202(c); 

•  A  requirement  that  laboratories 
maintain  histocompatibility  records  for 
5  years; 

•  A  requirement  that  for 
mycobacteriology,  laboratories  perform 
daily  QC  for  fluorochrome  acid-fest 
stains; 

•  A  requirement  that  laboratories 
perform  QC  on  permanent  stains  in 
parasitology  with  each  use; 

•  A  requirement  that  for  mycology, 
laboratories  perform  QC  using  both 
positive  and  negative  controls  each  <bv 
of  use  for  acid-fast  stains; 

•  For  cytology,  JCAHO  requires  the 
review  of  all  normal  or  negative 
gynecological  specimens,  and 
encourages  the  review  of  ail  abnormal 
gynecologic  specimens  received  in  the 
laboratory-  within  the  past  5  years  when 
a  current  determination  of  a  high  gradr 
intraepithelial  lesion  or  abo\"e  exists. 

Subpart  M — Personnel  for  Moderate 
and  High  Complexity  Testing 

JCAHO  has  revised  its  requirements  to 
equal  the  CLIA  requirements  at 
§§493.1403  through  493.1495  on  an 
overall  basis.  JCAHO  states,  as  general 
policy  under  its  personnel  standards, 
that  the  laboratory  must  meet  CUA 
requirements  for  personnel 
qualifications.  The  CLIA  requirement'^ 
for  personnel  responsibilities  are 
encompassed  in  the  revisions  made  lo 
JCAHO  standards. 

Subpart  P— Quality  Assurance  for 
Moderate  or  High  Complexity  Testing 
or  Both 

JCAHO  has  revised  its  requirement?;  to 
be  equivalent  to  the  CLIA  requirements 
at  §§493.1701  through  493.1721  on  an 
overall  basis. 

Subpart  Q — Inspections 

JCAHO  has  made  revisions  to  its 
inspection  process,  which  is 
announced,  and  will  perform  on-sifo 
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Enforcement  Procedures 
ories 


ific  actions  JCAHO  takes  in 
non-compliance  or  violation 
standards  include: 


•  WhenI  JCAHO  determines  that  a 
of  harm  (immediate 
ituation  exists  in  a  JCAHO- 
laboratory.  the  laboratory 
mfediately  correct  the  problem 
the  risk.  Failure  to  do  so  will 
recommendation  to  the 
Ai  creditation  Committee  to 
t  facility's  accreditation.  In 
CAHO  will  notify-  HCFA 
days  of  this  determination. 


IV.  Federal  Validation  Inspections  and 
Continuing  Oversight 

Federal  validation  inspections  and 
continuing  oversight  of  JCAHO 
accredited  laboratories  will  be 
conducted  based  on  the  regulations  at 
42  CFR  493.507  and  493.509. 

V.  Removal  of  Approval  as  an 
Accrediting  Organization 

Our  regulations  at  §  493.511  provide 
that  the  approval  of  an  accreditation 
organization,  such  as  that  of  JCAHO, 
may  be  removed  by  HCFA  for  cause, 
prior  to  the  end  of  the  effective  date  of 
approval.  If  it  is  determined  that  JCAHO 
has  failed  to  adopt  requirements  that  are 
equal  to  or  more  stringent  than  the  CLIA 
requirements,  or  that  systemic  problems 
exist  in  its  inspection  process,  a 
probationary  period,  not  to  exceed  one 
year,  may  be  given  to  allow  JCAHO  to 
adopt  comparable  requirements. 

should  circumstances  result  in 
JCAHO  having  its  approval  withdrawn, 
we  will  publish  a  notice  in  the  Federal 
Register  explaining  the  basis  for 
removing  its  approval. 

Authority:  Section  353  of  the  Public  Health 
Service  Act  (42  U.S.C.  263a). 

Dated:  December  1.  1994. 
Bruce  C.  Viadeck. 

Administrator.  Health  Care  Financing 
Administration. 
|FR  Doc.  94-32203  Filed  12-30-94;  8:45  ami 
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Medicare  and  Medicaid  Programs; 
Quarterly  Listing  of  Program 
Issuances  and  Coverage  Decisions — 
Third  Quarter  1994 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  HCFA 
manual  instructions,  substantive  and 
interpretive  regulations  and  other 
Federal  Register  notices,  and  statements 
of  policy  that  were  published  during 
July.  August,  and  September  of  1994 
that  relate  to  the  Medicare  and  Medicaid 
programs.  Section  1871(c)  of  the  Social 
Security  Act  requires  that  yve  publish  a 
list  of  Medicare  issuances  in  the  Federal 
Register  at  least  every  3  months. 
Although  we  are  not  mandated  to  do  so 
by  statute,  for  the  sake  of  completeness 
of  the  listing,  we  are  including  all 
Medicaid  issuances  and  Medicare  and 
Medicaid  substantive  and  interpretive 
regulations  (proposed  and  final) 
published  during  this  timeframe. 

We  are  also  providing  the  content  of 
revisions  to  the  Medicare  Coverage 


Issues  Manual  published  between  July  1 
and  September  30,  1994.  On  August  21, 
1989,  we  published  the  content  of  the 
Manual  (54  FR  34555)  and  indicated 
that  we  will  publish  quarterly  any 
updates.  Adding  to  this  listing  the 
complete  text  of  the  changes  to  the 
Medicare  Coverage  Issues  Manual 
alloyvs  us  to  fulfill  this  requirement  in 
a  manner  that  facilitates  identification 
of  coverage  and  other  changes  in  our 
manuals. 
FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  Cotton,  (410)  966-5255  (For 

Medicare  instruction  information) 
Walter  Rutemueller,  (410)  966-5395 

(For  Medicare  coverage  information) 
Pat  Prete,  (410)  966-3246  (For  Medicaid 

instruction  information) 
Michael  Robinson,  (410)  966-5633  (For 

all  other  information) 

SUPPLEMENTARY  INFORMATION: 

I.  Program  Issuances 

The  Health  Care  Financing 
Administration  (HCFA)  is  responsible 
for  administering  the  Medicare  and 
Medicaid  programs,  which  pay  for 
health  care  and  related  services  for  36 
million  Medicare  beneficiaries  and  33 
million  Medicaid  recipients. 
Administration  of  these  programs 
involves  (1)  Providing  information  to 
Medicare  beneficiaries  and  Medicaid 
recipients,  health  care  providers,  and 
the  public:  and  (2)  effective 
communications  with  regional  offices. 
State  governments.  State  Medicaid 
Agencies,  State  Survey  Agencies, 
various  providers  of  health  care,  fiscal 
intermediaries  and  carriers  who  process 
claims  and  pay  bills,  and  others.  To 
implement  the  various  statutes  on 
which  the  programs  are  based,  we  issue 
regulations  under  authority  granted  the 
Secretary  under  sections  1102,  1871,  and 
1902  and  related  provisions  of  the 
Social  Security  Act  (the  Act)  and  also 
issue  various  manuals,  memoranda,  and 
statements  necessary  to  administer  the 
programs  efficiently. 

Section  1871(c)(1)  of  the  Act  requires 
that  we  publish  in  the  Federal  Register 
at  least  every  3  months  a  list  of  all 
Medicare  manual  instructions, 
interpretive  rules,  statements  of  poHcy, 
and  guidelines  of  general  applicability 
not  issued  as  regulations.  We  published 
our  first  notice  June  9, 1988  (53  FR 
21730).  Although  we  are  not  mandated 
to  do  so  by  statute,  for  the  sake  of 
completeness  of  the  listing  of 
operational  and  policy  statements,  yve 
are  continuing  our  practice  of  including 
Medicare  substantive  and  interpretive 
regulations  (proposed  and  final) 
published  during  the  3-month 
timeframe.  Since  the  publication  of  our 


quarterly  listing  on  June  12, 1992  (57  FR 
24797),  we  decided  to  add  Medicaid 
issuances  to  our  quarterly  listings. 
Accordingly,  we  are  listing  in  this 
notice  Medicaid  issuances  and 
Medicaid  substantive  and  interpretive 
regulations  published  from  July  1 
through  September  30, 1994. 

II,  Medicare  Coverage  Issues 

We  receive  nimierous  inquiries  from 
the  general  public  about  whether 
specific  items  or  services  are  covered 
under  Medicare.  Providers,  carriers,  and 
intermediaries  have  copies  of  the 
Medicare  Coverage  Issues  Manual, 
which  identifies  those  medical  items, 
services,  technologies,  or  treatment 
procedures  that  can  be  paid  for  under 
Medicare.  On  August  21, 1989,  we 
published  a  notice  in  the  Federal 
Register  (54  FR  34555)  that  contained 
all  the  Medicare  coverage  decisions 
issued  in  that  manual. 

In  that  notice,  we  indicated  that 
revisions  to  the  Coverage  Issues  Manual 
will  be  published  at  least  quarterly  in 
the  Federal  Register.  We  also  sometimes 
issue  proposed  or  final  national 
coverage  decision  changes  in  separate 
Federal  Register  notices.  Readers 
should  find  this  an  easy  way  to  identify 
both  issuance  changes  to  all  our 
manuals  and  the  texi  of  changes  to  the 
Coverage  Issues  Manual. 

Revisions  to  the  Coverage  Issues 
Manual  are  not  published  on  a  regular 
basis  but  on  an  as-needed  basis.  We 
publish  revisions  as  a  result  of 
technological  changes,  medical  practice 
changes,  responses  to  inquiries  we 
receive  seeking  clarifications,  or  the 
resolution  of  coverage  issues  under 
Medicare.  If  no  Coverage  Issues  Manual 
revisions  were  published  during  a 
particular  quarter,  our  fisting  will  reflect 
that  fact. 

Not  ail  revisions  to  the  Coverage 
Issues  Manual  contain  major  changes. 
As  with  any  instruction,  sometimes 
minor  clarifications  or  revisions  are 
made  within  the  text.  We  have  reprinted 
manual  revisions  as  transmitted  to 
manual  holders.  The  new  text  is  shown 
in  italics.  We  will  not  reprint  the  table 
of  contents,  since  the  table  of  contents 
serves  primarily  as  a  finding  aid  for  the 
user  of  the  manual  and  does  not  identify 
items  as  covered  or  not. 

III.  How  to  Use  the  Addenda 

This  notice  is  organized  so  that  a 
reader  may  review  the  subjects  of  all 
manual  issuances,  memoranda, 
substantive  and  interpretive  regulations, 
or  coverage  decisions  published  during 
the  timeframe  to  determine  whether  any 
are  of  particular  interest.  We  expect  it  to 
be  used  in  concert  with  previously 


published  notices.  Most  notably,  those 
unfamiliar  with  a  description  of  our 
Medicare  manuals  may  wish  to  review 
Table  1  of  oiu-  first  three  notices  (53  FR 
21730,  53  FR  36891.  and  53  FR  50577) 
and  the  notice  published  March  31, 
1993  (58  FR  16837),  and  those  desiring 
information  on  the  Medicare  Coverage 
Issues  Manual  may  wish  to  review  the 
August  21,  1989,  publication  (54  FR 
34555). 

To  aid  the  reader,  we  have  organized 
and  divided  this  current  listing  into  five 
addenda.  Addendum  I  identifies 
updates  that  changed  the  Coverage 
Issues  Manual.  We  published  notices  in 
the  Federal  Register  that  included  the 
text  of  changes  to  the  Coverage  issues 
Manual.  These  updates,  when  added  to 
material  from  the  manual  published  on 
August  21,  1989.  constitute  a  complete 
manual  as  of  September  30, 1994. 
Parties  interested  in  obtaining  a  copy  of 
the  manual  and  revisions  should  follow 
the  instructions  in  section  IV  of  this 
notice. 

Addendum  II  identifies  previous 
Federal  Register  documents  that 
contain  a  description  of  all  previously 
published  HCFA  Medicare  and 
Medicaid  manuals  and  memoranda. 

Addendum  III  of  this  notice  lists,  for 
each  of  our  manuals  or  Program 
Memoranda,  a  HCFA  transmittal 
number  unique  to  that  instruction  and 
its  subject  matter.  A  transmittal  may 
consist  of  a  single  instruction  or  many. 
Often  it  is  necessary  to  use  information 
in  a  transmittal  in  conjunction  with 
information  currently  in  the  memuals. 

Addendum  IV  lists  all  substantive  and 
interpretive  Medicare  and  Medicaid 
regulations  and  general  notices 
published  in  the  Federal  Register 
during  the  quarter  covered  by  this 
notice.  For  each  item,  yve  list  the  date 
published,  the  Federal  Register  citation, 
the  title  of  the  regulation,  the  Parts  of 
the  Code  of  Federal  Regulations  (CFR) 
which  have  changed  (if  applicable),  the 
agency  file  code  number,  the  ending 
date  of  the  comment  period  (if 
applicable),  and  the  effective  date  (if 
applicable). 

Addendum  V  sets  forth  the  revisions 
to  the  Medicare  Coverage  Issues  Manual 
that  were  published  during  the  quarter 
covered  by  this  notice.  For  the  revisions, 
yve  give  a  brief  synopsis  of  the  revisions 
as  they  appear  on  the  transmittal  sheet, 
the  manual  section  number,  and  the  title 
of  the  section.  We  present  a  complete 
copy  of  the  revised  material,  no  matter 
how  minor  the  revision,  and  identify  the 
revisions  by  printing  in  italics  the  text 
that  was  changed.  If  the  transmittal 
includes  material  uiutilated  to  the 
revised  section,  for  example,  when  the 
addition  of  revised  material  causes  other 


sections  to  be  repaginated,  we  do  not 
reprint  the  uiu-elated  material. 

IV.  How  to  Obtain  Listed  Material 

A.  Manuals 

An  individual  or  organization 
interested  in  routinely  receiving  any 
manual  and  revisions  to  it  may  purchase 
a  subscription  to  that  manual.  TTiose 
yvishing  to  subscribe  should  contact 
either  the  Government  Printing  Office 
(GPO)  or  the  National  Technical 
Information  Service  (NTIS)  at  the 
folloyving  addresses: 
Superintendent  of  Documents.  U.S. 

Government  Printing  Office,  Attn: 

Neyv  Order,  P.O.  Box  371954, 

Pittsburgh,  PA  15250-7954. 

Telephone  (202) 783-3238,  Fax 

number  (202)  512-2250  (for  credit 

card  orders);  or 
National  Technical  Information  Service, 

Department  of  Commerce.  5825  Port 

Royal  Road,  Springfield,  VA  22161, 

Telephone  (703)  487-4630. 

In  addition,  individual  manual 
transmittals  and  Program  Memoranda 
listed  in  this  notice  can  be  purchased 
from  NTIS.  Interested  parties  should 
identify  the  transmittal(s)  they  want. 
GPO  or  NTIS  can  give  complete  details 
on  hoyv  to  obtain  the  publications  they 
sell. 

B.  Regulations  and  Notices 

Regulations  and  notices  are  published 
in  the  daily  Federal  Register.  Interested 
individuals  may  purchase  individual 
copies  or  subscribe  to  the  Federal 
Register  by  contacting  the  GPO  at  the 
address  indicated  above.  When  ordering 
individual  copies,  it  is  necessary  to  cite 
either  the  date  of  pubfication  or  the 
volume  number  and  page  number. 

C.  Rulings 

Rulings  are  published  on  an 
infrequent  basis  by  HCFA.  Interested 
individuals  can  obtain  copies  from  the 
nearest  HCFA  Regional  Office  or  revieyv 
them  at  the  nearest  regional  depository 
library.  We  also  sometimes  publish 
Rulings  in  the  Federal  Register. 

D.  HCFA 's  Compact  Disk-Read  Only 
Memory  (CD-ROM) 

HCFA's  layvs.  regulations,  and 
manuals  are  now  available  on  CD-ROM, 
which  may  be  purchased  &x)m  GPO  or 
NTIS  on  a  subscription  or  single  copy 
basis  The  Superintendent  of  Documents 
list  ID  is  HCLRM,  and  the  stock  number 
is  717-139-00000-3.  The  folloyving 
material  is  contained  on  the  CD-ROM 
disk: 

•  Titles  XI,  XVIII,  and  XIX  of  the  Act. 

•  HCFA-related  regulations. 

•  HQFA  manuals  and  monthly 
revisions. 
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individuals  may  contact 
libraries,  which 
retain  at  least  one  copy  of 
government  publications, 
ted  or  microfilm  form,  for 
sneral  public.  These 
lide  reference  services  and 
loans;  however,  they  are  not 
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of  Documents 
each  HCFA  publication  are 
ddendum  III,  along  with  the 
bjication  and  transmittal 
help  FDLs  locate  the 
use  the  Superintendent  of 
number,  plus  the  HCFA 
number.  For  example,  to 


To] 


find  the  Carriers  Manual,  Part  3— Claims 
Process  (HCFA-Pub.  13-3)  transmittal 
entitled  "Essential  Access  Community 
Hospital  and  Rural  Primary  Care 
Hospital",  use  the  Superintendent  of 
Documents  No.  HE  22.8/6,  and  the 
HCFA  transmittal  number  1626. 

VI.  General  Information 

It  is  possible  that  an  interested  party 
may  have  a  specific  information  need 
and  not  be  able  to  determine  from  the 
listed  information  whether  the  issuance 
or  regulation  would  fulfill  that  need. 
Consequently,  we  are  providing 
information  contact  persons  to  answer 
general  questions  concerning  these 
items.  Copies  are  not  available  through 
the  contact  persons.  Copies  can  be 
purchased  or  reviewed  as  noted  above. 

Questions  concerning  Medicare  items 
in  Addenda  111  may  be  addressed  to 
Margaret  Cotton,  Issuances  Staff.  Health 
Care  Financing  Administration,  Room 
688  East  High  Rise,  6325  Security  Blvd.. 
Bahimore.  MD  21207,  Telephone  (410) 
966-5260. 

Questions  concerning  Medicaid  items 
in  Addenda  ill  may  be  addressed  to  Pat 
Prete.  Medicaid  Bureau.  Office  of 
Medicaid  Policy.  Health  Care  Financing 
Administration,  Room  233  East  High 
Rise,  6325  Security  Blvd.,  Baltimore, 
MD  21207,  Telephone  (410)  966-3246, 

Questions  concerning  items  in 
Addenda  V  may  be  addressed  to  Walter 
Rutemueller,  Office  of  Coverage  and 
Eligibility  Policy-.  Health  Care  Financing 
Administration,  Room  401  East  High 
Rise,  6325  Security  Blvd..  Baltimore, 
MD  21207, Telephone  (410)  966-5395. 

Questions  concerning  all  other 
information  may  be  addressed  to 
Michael  Robinson,  Office  of 
Regulations,  Health  Care  Financing 
Administration.  Room  132  East  High 
Rise.  6325  Security  Blvd.,  Baltimore. 
MD  21207,  Telephone  (410)  966-5633. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare— Hospital 
Iiisuranc*.  Prognifn  No.  93.774.  Medicare— 


Supplemental^  Medical  Insurance  Program, 
and  Program  No  93.714.  Medical  Assistant* 
Program) 

Dated:  Det«mber  19, 1994. 
Bruce  C.  Vladeck, 

Administrator.  Health  Carv  Financing 
Administration. 

.addendum  I 

This  addendum  lists  the  publication  dates 
of  the  quarterly  listing  of  program  issuances 
and  coverage  decision  updates  to  the 
Coverage  Issues  Manual. 
March  20. 1990  (55  FR  10290) 
February  6, 1991  (56  FR  4830) 
lulv  5.  1991  (56  FR  30752) 
November  22.  1991  (56  FR  58913) 
January  22.  1992  (57  FR  2558) 
March  16.  1992  (57  FR  9127) 
June  11.  1992  (57  FR  24797) 
October  16.  1992  (57  FR  47468) 
January  7.  1993  (58  FR  3028) 
March  31,  1993  (58  FR  16837) 
July  9.  1993  (58  FR  36967) 
September  1.  1993  (58  FR  46200) 
December  22.  1993  (58  FR  67796) 
March  17.  1994  (59  FR  12610) 
August  5.  1994  (59  FR  40038) 
November  14.  1994  (59  FR  56501) 

Addendum  U — DescriptioBof  ManuaU, 
Memoranda,  and  HCFA  Rulings 

An  extensive  descriptive  listing  of 
Medicare  manuals  and  memoranda  was 
published  on  June  9.  1988,  at  53  FR  2173<t 
and  supplemented  on  September  22.  1988.  at 
53  FR  36891  and  December  16.  1988.  at  53 
FR  50577.  Also,  a  complete  description  of  the 
Medicare  Coverage  Issues  Manual  was 
published  on  August  21, 1989,  at  54  FR 
34555.  A  brief  description  of  the  various 
Medicaid  manuals  and  memoranda  that  we 
maintain  was  published  on  October  16. 1992. 
at  57  FR  474C8. 

Medicare  End  Stage  Rend  Disease: 
Network  Organizations  Manual 

This  manual  presents  technical 
instructions  and/or  changes  in  procedures 
that  pertain  to  EBRD  network  organisations 
in  an  understandable  format,  which  can  be 
easily  modified.  This  manual  benefits  both 
HCFA  and  its  customers. 


Addendum  IM.— Medicare  and  Medicaid  Manual  Instructions  July  through  September  1994— Continued 


Trans.  No. 


Manual/Subject/Publication  No. 


1628 


1629 
1630 


1631 

1632 
1633 
1634 
1635 


1489 


1490 
1491 

1492 
1493 
1494 


1495 
1496 
1497 


Addendum  ill.— Medicare  and  Medicaid  Manual  Instructions  July  through  SePTEMBER  1994 


Manual/Subject/PuWicatioo  No. 


Manual  Part  2-Audits.  Reimbursement  Program  Administration  (HCFA-Pub.  13-2)  (Superintendent  of  Documents  No.  HE 


•  Beneficiary  Sen/ices 
Provider  Services. 

•  Quarterly  Periodic  Inlerim  Payment  Report. 


Intermediary  l«aoual  Part  3-Clalms  Process  (HCFA-Pub.  13-3)  (Superirttendent  of  Documents  No.  HE  22.8/6) 


Essential  Access  Community  Hospital  and  Rural  Primary  Care  Hospital. 

CritTia  and  Payment  for  Essential  Access  Community  Hospital  and  Rural  Primary  Care  Hospital. 

Review  of  Form  HCFA-1450  for  Inpatient  ?nd  Outpatient  Btlte  for  Rural  Primary  Care  Hospitals. 

Monthly  Intermediary  Workload  Report.  (Form  HCFA-1 566)— General. 

Completing  Page  One  of  the  Monthly  Intermedary  Workload  Report 


Checking  Reports. 
Body  of  Report. 

Payment  for  Blood  Clotting  Factor  Administered  to  Hemophilia  Inpatients. 
Reporting  Outpatient  Services  Using  HCFA  Comnxin  Procedure  Coding  System. 
HCPCS  Codes  for  Diagnostic  Services  and  Medical  Services. 
Ambulance  Services. 

Surgical  Dressings,  and  Splints,  Casts,  and  Other  Dev«es  Used  for  Reductkjn  of  Fractures  and  Dislocatk>ns 
Requirements  for  Sut)mission  of  EMC  Data. 

File  Specifications,  Records  Specifications,  and  Data  Element  Definitions  for  EMC  Bills. 
National  Standard  Electronic  Remittance  Advce. 
Medk:are  Standard  Electronic  PC-Print  Software. 

Medkal  Review  Guidelines  for  Review  of  Observation  and  Assessment  and  Management  and  Evaluation  in  Skilled  Nursing  Fa- 
cilities. 
Reporting  Outpatient  Surgery  and  Other  Services. 

HCPCS  for  Hospital  Outpatient  Radiology  Services  and  Other  Diagnostic  Procedures. 
Epoetin. 

Medical  Review  of  Home  Health  Services. 

HCFA-485— Home  Health  Certificate  and  Plan  of  Care  Data  Elements. 
HCFA-486 — Medical  Update  and  Patient  Information. 


Carrier  Manual  Part  3— Claims  Process  (HCFA-1 4-3)  (Superintendent  of  Documents  No.  HE  22.8/7) 


Completion  of  Items  on  Page  One  of  Form  HCFA-1 565. 

Part  D(2)— Claims  Processing  Timeliness— EMC  Claims  and  Adjustments  for  CPEP  CPT  Calculations 

Checking  Reports  Prior  to  Submittal  to  HCFA. 

Epoetin. 

Billing  for  Physician  Assistant,  Nurse  Practitioner,  or  Clinical  Nurse  Specialist  Services 

Billing  for  SNF  and  NF  Visits. 

Technrcal  Specifications  of  the  EOMB  and  Exhitjits. 

Type  of  Servk:e. 

Coding  Physician  Specialty. 

Coding  Type  of  Supplier  and  Nonphysician  Provkjer. 

Coding  Types  of  Service  for  Group  Practice  Prepayment  Plan. 

Descnption  of  Entry  Code. 

Therapeutic  Shoes  for  Individuals  With  Diabetes. 

Ambulatory  Surgrcal  Center  Code. 

Medical  Review. 

Coordination  With  Carrier  Medrcare  Fraud  Unit. 

Devetopment  of  MR  Policy — General. 

National  Coverage  Policy. 

Local  MR  Policy. 

Internal  MR  Gukjelines. 

The  Carrier  Advisory  Committee. 

Data  Analyses  to  Focus  MR. 

Atjerrancies. 

Taking  Corrective  Actions  on  Identified  Atierrancies. 

Conducting  Evaluation  of  Effectiveness  of  Conective  Action. 

Standard  Postpayment  Data  Reports. 

Medicare  FMR  Status  Report. 

Provider  Tracking  System. 

Prepayment  Review  Procedures. 

Prepayment  MR  and  Audit  Trail. 

MR  Prepayment  Screens. 

Evaluation  of  MR  Prepayment  Screens. 

Categories  of  MR  Screens. 

MR  Screen  Parameters. 

Developing  Cases  for  Additional  Medical  Necessity  Documentation. 

HCFA  Mandated  and  HCFA  Optional  MN  Screens. 

Prepayment  Review  Personnel  and  Procedures  Levels  of  Manual  Review. 

Postpayment  MR. 

Postpayment  Review  Personnel. 

Provider  Audit  List. 

Comprehensive  Medical  Review  Requirements. 

CMR  Case  Selection. 

Conducting  the  CMR. 

CMR  Corrective  Actions.  • 

Overpayment  Assessment. 

Definition  of  Overpayment  Assessment  Terms. 

Assessing  an  Overpayment  When  the  CMR  Was  Based  on  a  Statistically  VaW  Random  Sample. 

Assessing  on  Overpayment  or  a  Potential  Overpayment  When  the  CMR  Was  Based  on  a  Limited  Sanple/Subsanple. 

Comparative  Performance  Report  Requirements. 

MR  Denials. 


JMI 


136 


AOOENDl  M 


Trans.  No. 


1498 
1499 

1500 


A-94-5 

A-94-6 
A-94-7 


B-94-4 
B-94-6 


Pro  iram  Memorandwn  l«terme<«aries/Carriers  (HCFA-Pub.  60  MB)  (Supenwtendent  of  Documents  No.  HE  22.&6-S) 


AB-94-4 
AB-94-5 

A B-94-6 


Pt  .gram  Memorandum  Regional  Offices  General  {HCPA-Pub.  51)  {Superintendent  of  Documents  No.  HE  22.8/6-S) 


94-2 


94-6 
94-7 


94-2 
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Manuai/SiAiect/PublicatJcn  No. 


Section  1 879  Determination. 

Section  1870  Determination. 

Section  1842(1)  Determination. 

Appeal  of  MR  Denials. 

The  Carrier  Medical  Director. 

Foot  Care  and  Supportive  Devices  for  Feet. 

Data  Sets  and  Formats  for  EtectroriK:  Media  Ciauns  and  eecJronic  Remittance  Aduce. 

Medicare  Standard  PC-Pnnt-B  Software. 

Epoetin 


Program  Memorandum  Intemiediaries  (HCFA-Pub.  60A)  (Superintendent  of  Documents  Ho.  HE  22.8/6-S) 


Letter  to  Participating  Hospitals  Regarding  Phys-cian  Acknov>^ledgment  Statements  Under  the  Physician  Attestation  Require- 

ment                                                                                                               ^    .  c  <>i— 
Medicare  Payment  for  Eirtracorpofeal  Pnotopherests  Performed  in  Hosprt^  CMoatient  Setting.                                 ,.,y,^o^ 
Hospital  Outpatient  Procedures.  Update  to  List  of  Radiology  Procedures  and  Other  Diagnostic  Services  Subiect  to  the  Pay- 
ment Limit  and  Update  to  the  List  of  HCPCS  Codes  to  Be  Grossetf-Up  ^^ 


Program  Memorandum  Carrier  (HCFA-Pub.  60B)  (Superintendent  of  Documents  No.  HE  22.a'6-5) 


Suspension  of  Beneficiary  Address  Overlay  Process. 
Beneficiary  Address  Overlay. 


Current  Status  of  Medicare  Program  Memorandums  and  Letters  Issued  Before.  „^w,     ^r»~wo 

Coverage  of  Oral  Cancer  Drugs  and  Uniform  Coverage  of  Off-Latwl  Uses  of  Anti-Cancer  Drugs  ProvKled  for  by  Oni.Ttbus 
Budget  Recorwiliation  Act  of  1993.  ^         „      .^.  ^r-ou-i  ...h  T-r.r«, 

HCPCS  Codes  for  Ambulance  Services  Furnisned  to  Beneficiaries  With  End  Stage  Renal  Disease  and  For  Scheduled  T,ans- 

ports. 


Bed-Hold  Policies  for  Long  Term  Care  Facilities 


Prjgram  Memorandum  Medicaid  State  Agencies  (HCFA-Pub.  17)  (Superintendent  of  DocumenU  No.  HE  22.8/6^) 


Current  Status  of  Medicaid  Program  Memorandum  and  Action  Transmittals  Issued  Before  Calendar  Year  1994. 
Title  XIX,  Social  Security  Act,  Tuberculosis-Related  Services. 


Prog  am  Memorandum  Insurance  Commissioners  (HCFA-Pub.  80)  (Superintendent  of  Documents  No.  HE  22.2«.'5:90-1) 


Medigap  Bulletin  Series  (Number  Two). 


Regional  Office  Manual  Medicare  (HCFA-Pub.  23-2)  (Superintendent  of  Documents  No.  HE  22.28/5:90-1) 


The  Contractor  Performance  Evaluation  Program 

CPEP  Principles. 

Scheduling  Reviews. 

CPEP  Review  Completion  Dates. 

Sampling  Methodology. 

Sampling  Techniques. 

Sample  Size  Chart. 

Methodology  For  Determining  Whether  Performance  Requirements  Are  Met 

Determinations  through  Sampling. 

Documentation  of  CPEP  Reviews. 

Program  Requirements  Criterion  CPEP  Review  Report. 

CPEP  Review  Report. 

Process  Improvement  Criterion  Documentation. 

Retention  of  Documentation. 

Notifying  Contractors  of  CPEP  Evaluation  Results. 

Process  Improvement  Criterion. 

Appeals. 

Appeals  Rights. 

Processing  Appeals. 

Reporting  Final  Determination. 

Corrective  Action  Plan. 

When  CAPS  are  Required. 

The  Content  of  the  CAP. 

CPEP  Evaluation  of  Multi-State  and  Multi-Regional  Contractors. 

Determining  When  Separate  CPEPs  are  Needed. 
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ADDENDUM  III.— MEDICARE  AND  MEDICAID  MANUAL  JNSTRUCTKDNS  JULY  THROUGH  SEPTEMBER  1 994— Continued 


Trans.  No. 


Manual/Subject/Publication  No. 


Definitions  of  Multi-Regional  and  Multi-State  Contractors. 

Principles  of  Evaluation  of  Multi-State  Contractors  and  Multi-Regional  Contractor  FOs. 

Separate  Evaluation  of  the  Program  Requirements  Criterion  CPEP  Standards. 

Separate  Evaluation  of  the  Process  Improvement  Criterion  of  CPEP. 

Evaluation  of  FmatKial  Standards. 

Sampling  for  Mufti-State  Contractors. 

Reporting  Requirements  for  Multi-State  Contractors. 

Contract  Management  /\ctions. 


Peer  Review  Organization  Manual  (HCFA-Pub.  19)  (Superintendent  of  Documents  No.  HE  22.8/15} 


36 


39 


Background. 

Confidentiality  Requiremenu>. 

Report  Requirements. 

Publication  Requirements. 

Distribution  Requirements. 

Introduction. 

Requirements. 

Qualifications. 

Additional  Ctinical  Cootdinators. 

Responsltjilities. 

Cooperative  Project  Development  and  Implementation. 

Hearings  by  an  ALJ. 

Appointment  of  Representative. 

Foreword,  Statutory/Regulatory  Refererwes. 

Notification  of  Quality  Concerns  to  Affected  Parties. 

Confidential  Information. 


Hospital  Manual  (HCFA-Pub.  10)  (Superintendent  of  Documents  No.  ME  22.W2) 


667  •     PRO  Monitoring  of  Hospital  Notices  for  Denial  of  Continued  Slay  of  Inpatient  Care  Under  PPS 

Issuance  of  Notices  of  Noncoverage. 

Content  of  Hospital-Issued  Notices  of  Noncoverage. 

PRO  Monitoring  of  HINNs. 

Notices  in  Investigational^xperimental  Procedures  Situations 

Beneficiary  Liat)ihty. 

Provider  Liability. 

Right  to  a  Reconsideration. 

668  •     Surgical  Dressing,  and  Splints.  Casts,  and  Other  Devices  Used  for  Reduction  of  Fractures  and  Dislocations. 

669  •     Data  Elements  on  the  UB-2. 

Oral  Cancer  Drugs. 

Billing  for  Clinical  Diagnostic  Labcafory  Services  Other  Than  To  Inpatients. 

Reporting  Quotient  Surgery  and  Other  Services. 

Billing  for  Ourabie  Medical  Equipment  and  Orthotic/Prosthetic  Devtces. 

Payment  for  Biood  Ctotling  Factor  Administered  to  Hemophilia  irpatients. 

Payment  for  Epoetin. 

670  •     HCPCS  for  i^ospitaJ  Outpatient  Radiology  Sen/ices  and  OOier  Diagnostic  Procedures 

671  •     Reporting  Outpatient  Surgery  and  Other  Serwices. 

Reporting  Outjaatient  Surgery  and  Other  Services. 

672  •     Epoetirt 


Christian  Science  Sanatorium  Hospital  Manual  Supplement  (HCFA-Pub.  32)  (Superintendent  of  Documents  No.  HE  22.8/2-2) 


33 


Billing  Procedures — General. 

Billing  Procedures  AppHcabiB  to  Periodic  Intenm  Payment  Method  of  Payment  for  Hospitals  and  SNFs. 
Inpatient  Admission  and  BiBing  Christian  Science  Sanatorium  (Fomn  HCFA-1450). 

Completion  of  Form  HCFA-1450  For  Inpatient  Christian  Science  Sanatorium  Services  or  Christian  Science  Sanatonum  Serv- 
ices. 
Claims  Processing  Timeliness. 


330 
331 


Skilled  Nursing  Facility  (HCFA-Pub.  12)  (Superintendent  of  Documents  No.  HE  22.8/3) 

Surgical  Dressings,  and  Splints.  Casts,  and  Other  Devices  Used  for  Reduction  o'  Fractures  and  Dislocations 
Conpletion  of  Form  HCFA-1450  for  Inpatient  and/or  Outpatient  Billing 
Provider  Electronic  Billing  File  and  Record  Formats. 
Alphabetic  Listing  of  Data  Elements. 


Health  Maintenance  Organization/Competitive  Medical  Plan  Manual  (HCFA-75)  (Superintendent  of  Documents  No.  HE  22.8/21:989) 


13 


Effect  of  Change  Without  Novation  Agreement. 
Submittal  of  Novation  Agreement. 
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Trans.  No. 


63 


71 


378 


379 
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Manual/Subject/Publication  No. 


Conditions  for  HCFA  Approval  of  Novation  Agreement 
Leasing  of  HMO/CI^P  Facilities. 
Model  Novation  Agreement 


State  Medicaid  Manual  Part  ^Eiigiblltty  (HCFA-Pub.  45^)  (Superintendent  of  Documents  No.  HE  22.8M0)^ 


Medicaid  Estate  Recoveries. 


Coverage  Issues  Manual  (HCFA-Pub.  6)  (Superintendent  of  Documents  No.  HE  22.8/14) 


Outpatient  Diabetic  Education  Programs. 


Provider  Reimbursement  Manual  Part  1-(HCFA.Pub.  1^1)  (Superintendent  of  Documents  No.  HE  22.8/4) 


Inpatient  Routine  Service  Cost  Limits  for  Skilled  Nursing  Facilities. 
Provider  Requests  Regarding  Applicability  of  Cost  Limits. 
Request  for  Exception  to  SNF  Cost  Limits. 
Adjustment  of  Intenm  Rate. 

S^A'SleTJf'Determ.nations  on  Requests  for  ReclassifK^tion.  Exceptions,  and  Exemptions. 

^i:Zi  rSS^rPa^riSTH^als  subject  to  Rate  of  .ncrease  Ce„<ng  on  Inpatient  Operating  Costs. 

Catoulatfng  Rate  of  Increase  Ceiling  on  Hospital  Inpatient  Operating  Costs. 

Exemptions  From  Rate  of  Increase  Ceiling. 

Adjustments  to  Rate  of  increase  Ceiling  Assignment  of  New  Base  Period. 

Appeal  Rights. 


^^^^,1^^^  reimbursement  Manual  Part  ll-Provlder  Cost  Reporting  Forms  and  Instructions  (HCFA-Pub.  1 WIAC)  (Chapter  29, 

(Superinterldent  of  Documents  No.  HE  22.8/4) ^ 


Worksheet  C— Determination  of  Medicare  Payment.  >/.,^^;„o  r^ct 

slSS^nteTworksheet  B-1 -Calculation  of  Pneumococcal  and  Influenza  Vaccine  Cost. 
Rounding  Standards  for  Fractional  Computations. 


^J^^^  ,^,^,^^,^,,,  Manual  Part  ..-Provider  Cost  Reporting  Forms  and  Instructions  (HCFA-Pub.  1  W.AB)  (Chapter  28, 

(Superintendent  of  Documents  No.  HE  22.8/4) 


General. 

Sh^t^'2-'Sos;Sa?K.  Hosprtal  Health  Care  Complex  Identification  Data. 

SiSJ^nSl  Sheets  M-1-M^  Electronic  Reporting  Spec.fK:ations  for  Form  HCFA-2552-92. 


J^^^^^  ,^^^,,,^^,„,  „3„,3i  Pan  ..-Provider  Cost  Reporting  Forms  and  Instructions  (HCFA-Pub.  tWIX)  (Chapter  24) 

(Superintaident  of  Documents  No.  HE  22.8/4) 


f  enal  Dialysis  Facility  Manual  (Non-Hospltal  Operated)  (HCFA-Pub.  29)  (Superintendent  of  Documents  No.  HE  22.8/13) 


70 


270 
271 
272 


13 


.     updated  Graduate  Medical  Education  Adjustment  Factors  for  the  1989  Cost  Reports. 


Surgical  Dressings,  and  Spl,nts.  Casts,  and  Other  Devices  Used  for  Reductions  of  Fractures  and  Dislocations. 
Epoetin. 


Home  Health  Agency  Manual  (HCFA-Pub.  11)  (J 


jdent  of  Documents  No.  HE  22.8/5) 


Billing  for  Oral  Cancer  Drugs.  „       \ 

Surgical  Dressings,  and  Splints,  Casts,  and  Other  Device^ 


S^eJ;;n^'N%^e;ed^rSe7a'Ho;^^ 
HCFA-485  Home  Health  Certificate  and  Plan  of  Care. 
HCFA^se  Medk:al  Update  and  Patient  Information. 


ftor^edu^n  of  Fractures  and  Dislocations. 


'.     Z         . «...  tM^Air.^1  Di»n  Manual  IHCFA-Pub  75)  fSdperintendent  of  Documents  No.  HE  22.8/21:989) 

Health  U  aintenance  Organization/Competitive  Medical  Plan  Manual  (MU^A  k^.  iDj^^yr,,,,, 


Effect  of  Change  Without  Novation  Agreement. 

Submittal  of  Novation  Agreement. 

Conditions  for  HCFA  Approval  of  Novation  Agreement. 

Leasing  of  HMO/CMP  Faalities. 

Model  Novation  Agreement. 
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ADDENDUM  111.— MEDICARE  AND  MEDICAID  MANUAL  INSTRUCTIONS  JULY  THROUGH  SEPTEMBER  1994 — Continued 


Trans.  No. 


Manual/Sut)ject('Pubiication  No. 


End  Stage  Renal  Disease  Network  Organizations  Manual  (HCFA-Pub.  81)  (Superintendent  of  Documents  No.       ) 


Authority. 

Purpose  of  IMetwortts. 

Network  Responsibilities. 

Health  Care  Financing  Administration's  Rote. 


Medicare/Medicaid  Sanction— Reinstatement  Report 


94-7 

94-8 

94-9 

94-10 

94-11 


Report  of  Physicians/Practitioners,  Providers  arxl'cr  Other  Health  Care  Suppliers. 

Report  of  Ptiyskaans/Practit'oners.  Providers  and/or  Other  Hearth  Care  Suppliers. 

Report  of  Physicians.'Prac«tor>ers.  Providers  and'or  Other  Health  Care  Suppliers  Excluded'Reinstated. 

Cumulative  Report  of  Physician/Practitioners,  Providers  and'or  Other  Health  Care  Suppliers  Excluded'Reinstaled 

Report  of  PhysiciansTractltioners,  Providers  arxj^'or  Other  HeaHh  Care  Suppliers  Excluded/Reinstated. 


Publication  date 

Vol.  50  FR  page 
numibers 

CFRpart 

Fite  code* 

Regulation  title 

End  of  com- 
ment period 

Effective 
date 

07/13/94 

35664 

421    

BPO-J11-N 

Medicare  Program;  lntermed«ry  and 
Carrier  Functions. 

10/11/94 

07/54/94    

35933-35935 

8PO-116-FN 

Medicare  Program;  Data.  Standards, 
and  Methodology  Used  To  Estab- 

07/14/94 

lish  Fiscal  Year  1994  Budgets  for 

Fiscal  Intermediaries  arvj  Carriers. 

C7/14/94     

35935-35936 

BPD-799-GN 

Medicare  Program;  Medicare  Sec- 
ondary Payer  (MSP)  Amendments. 

08/1 5'94 

07/15,'94 

36069-36071 

405.414 

BPO-770-CN 

Medicare  Program;  Revisions  to  Pay- 
ment Policies  and  Adjustments  to 

01  '01  '94 

the  Relative  Value  Units  Under  the 

Physician  Fee  Schedule  for  Cal- 

. 

endar  Year   1994   (CORRECTION 

TO  A  FINAL  RULE). 

07/15/94 

36072-36087 

417.431.434, 
1003 

RIN0991-AA44 

Medicare  and  State  Hearth  Care  Pro- 
grams;   Fraud    arxl    Abuse.    Civil 

09'13'94 

Money  Penalties  and  Intermediate 

■ 

Sanctions  for  Certain  Violations  by 

* 

Health  Maintenar^ce  Organizations 
arvl  Competitive  Medical  Plans. 

07/18^4  

36415-36418 

421 

BPO-105-P 

hAedacare  Program;  _Part  B  Advance 
Payments  to  Suppliers  Furnishing 

9/16,'94 

Items  or  Services  under  Medicare 

PartB. 

07/18W   

36419-36421 

440 

!yi6-08&-P 

Medicaid  Program;  Nurse-Midwife 
Services. 

9/16/94 

07/10/94 

36707-36713 

412.413.418  .  . 

BPD-435-F 

Medicare  Program,  Pef*od<c  Interi.-n 
Payments  for  Ho^ilais  and  Other 

08  1 6*94 

Providers. 

07/25/94  

37702-37720 

435.440.  44':    .. 

MB-008-FC 

Mpdiraid  Prooram;  Horr>e  and  Con> 
iTwnity-Based  Services  arxl  Res- 
piratory Care  for  Ventilator-De- 
perident  Individuals. 

09/'23'94 

C»24S4 

08/02,-94  

39296-39298 

400  

OFH-017-FC 

Merlirare  and  Medicaid  Progr3r^.3; 
Approved  Information  Collectio.T 
Requirements. 

10/03-94 

08  02  94 

06.'C4/94  

39fi?a-39830 

405  414 

BPD-770-CN 

Merlirare  Program;  Revjs«or»s  to  Pay- 
ment Policies  and  Adjostments  to 

C7,?5'94 

the  Retetive  Value  Units  Under  the 

Physician  Fee  Schedule  lor  Cal- 

endar Year  1994  (OFR  CORREC- 

TION TO  A  FINAL  RULE) 

08'05/94 

40037-40038 

OMC-020-ri) 

Hearth  Maintenance  Organizations; 
Qualification  Determinations  Dur;p.g 

the     Period     January     1,      1994 

through  March  31.  1994. 

oa-05/94 

40038-40048 

BPO-126-N 

Medicare  and  Medica<d  Programs. 
Quarterly     Listing     of     Program 

^ 

Issuances    arxl    Coverage    Deci- 

sions-first Quarter  1994. 

0a22.'94  

43C50-43C53 

435.436 

MB-OOI-*" 

Medicaid  Program;  EUgtb-hty  and 
Coverage  Requirements. 

08:S94 
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Publication  da  e 


08/26/94 


08/26/94  .... 
09/01/94  

09/06/94  


09/07/94 


09/08/94  ... 
09/23/94  

09/23/94  


09/27/94 

09/30/94 
09/30/94 


'GN— General 


CM — Correct 
Period 


Addendum  V 
Manual 


(For  the  readfcr 
and  changes 
are  in  italics, 
manual  instr  action 
line  is  showi 
includes 
sections.  We 
material 


Transmitti 
Outpatient  E 
NEW  IMPLEMENTING 
EFFECTING 
After  09/22/fe4. 

Section  8(  -2 
Education  P  ogra 
added  to  ref  ect 
diabetic  edi|cat 


80-2 
EDUCATIOhl 


An  oufpo^ienf 
program  is 
patients  in 
diabetes.  Ai  i 
includes 
frequent 


'.  sel  '- 


Vol.  50  PR  page 
numbers 


CFRpart 


44097-44109 

44151-44152 
45330-45524 

46056-46057 

46258-46263 

4650(M6517 
48805-4881 1 

48811-48825 

49249-49251 

49826-49834 
49834-^9843 


412,413,414 


412,413,466, 
482.  485,  489. 


File  code* 


405,  482,  485 


435.  436 


456 


405,410,411, 

413,  494. 
417  


BPD-763-P 

OPL-001-N 
BPD-802-FC 

BPO-117-GN 

BPO-123-GNC 

BPD-646-IFC 
MB-052-IFC 

MB-050-F 

ORD-069-N 

BPD-724-F 
OMC-009-FC 


Regulation  title 


End  of  com- 
ment period 


Medicare  Program;  End  Stage  Renal 
Disease  (ESRD)  Payment  Excep- 
tion Requests  and  Organ  Procure- 
ment Costs. 
Medicare   Program;   Meeting  of  the 
Practicing     Physicians     Advisory 
Council. 
Medicare  Program;  Changes  to  the 
Hospital  Inpatient  Prospective  Pay- 
ment  Systems   and    Fiscal   Year 
1995  Rates. 
Medicare     Program;     Criteria     and 
Standards  for  Evaluating 

Intermediary  and  Carrier  Perform- 
ance During  FY  1994. 
Medicare     Program;     Criteria     and 
Standards  for  Evaluating 

Intermediary  and  Carrier  Perform- 
ance During  FY  1995. 
Medicare   and   Medicaid   Programs; 
Conditions  of  Coverage  for  Organ 
Procurement  Organizations. 
Medicaid  Program;  Outstation  Intake 
Locations  for  Certain  Lo\w-lncome 
Pregnant    Women.    Infants,    and 
Children  Under  Age  19. 
Medicaid  Program;  Drug  Use  Review 
Program    and    Electronic    Claims 
Management     System     for    Out- 
patient Drug  Claims. 
Medicaid    Program;     Demonstration 
Proposals    Pursuant    to    Section 
1115(a)  of  the  Social  Security  Act; 
Policies  and  Procedures. 
Medicare   Program;    Medicare   Cov- 
erage of  Screening  Mammography. 
Medicare  Program;  Qualified  Health 
Maintenance  Organizations:  Tech- 
nical Amendments. 


10/25/94 


Effective 
date 


10/31/94 


10/07/94 

11/07/94 
11/22/94 


10/01/94 

09/06/94 

10/01/94 

10/11/94 
10/24/94 

10/24/94 


11/29/94 


10/01/94 
ia'31/94 


ion 


^S-y^XSrS^XKaS-S^'^S'i.^J'i.SS?!  ^SiS«>2^?SSS 


—.Medicare  Coverage  Issues 


s  convenience,  new  material 
;o  previously  published  material 
If  any  part  of  a  sentence  in  the 
ction  has  changed,  the  entire 
in  italics.  The  transmittal 
mafcrial  unrelated  to  revised 

are  not  reprinting  the  unrelated 


1  No.  71;  section  80-2 
iabetic  Education  Programs. 
:  INSTRUCTIONS- 
DATE:  Services  Furnished  on  or 


,  Outpatient  Diabetic 

ams. —  This  section  has  been 

coverage  of  outpatient 

ion  programs. 


OUTfATIEST  DIABETIC 
PROGRAMS 


hospital  diabetic  education 
progrant  which  educates 
I  he  successful  selfmanagement  of 
outpatient  diabetic  program 
ed\ication  about  performance  of 
■monitoring  of  blood  gfucose, 


education  about  diet  and  exercise,  an  insulin 
treatment  plan  developed  specifically  for  the 
patient  who  is  insulin-dependent,  and 
motivation  to  use  the  skills  learned  to  enable 
self-management.  Education  programs 
should  identify  themselves  as  programs  for 
non-insulin  patients,  insulin- dependent 
patients,  or  both. 

Outpatient  hospital  diabetic  education 
programs  may  be  covered  under  Medicare 
provided  the  services  are  furnished  under  a 
physician's  order  by  the  provider's  personnel 
and  under  medical  staff  supervision  to 
individuals  who  are  registered  patients  of 
that  provider.  The  services  must  be  closely 
related  to  the  care  and  treatment  of  the 
individual  patient  and  must  provide  the 
patient  with  essential  knowledge  that  aids  in 
the  patient's  active  participation  in  his/her 
own  treatment  and  the  skills  that  enable  self- 
management. 

Do  not  substitute  formally  structured 
education  programs  for  the  more  traditional 
and  generally  effective  instruction  included  * 
as  a  part  of  the  basic  care  and  treatment 
furnished  to  the  patient  by  the  health  cafb 
professional. 


The  overall  goal  of  outpatient  hospital 
diabetic  education  programs  is  self- 
management  of  the  disease,  and  each 
program  must  be  sufficiently  flexible  to  meet 
the  individual  needs  of  the  patient.  (This 
does  not  preclude  some  sessions  of  the 
programs  to  be  given  on  an  outpatient  group 
basis.)  The  individual  plan  of  care  must 
indicate  at  a  minimum  the  goals  for  the 
individual  patient  and  how  these  goals  will 
be  realized. 

Not  all  diabetic  patients  are  eligible  to 
participate  in  these  programs.  In  general,  the 
kinds  of  patients  that  are  likely  to  be  suitable 
candidates  for  outpatient  education 
programs  are  newly  diagnosed  diabetics  and/ 
or  unstable  diabetics  (e.g.,  a  long-term 
diabetic  with  current  management  problems). 

Entrance  into  these  programs  is  by 
physician  referral  only.  Self-referral  is  not 
covered.  The  duration  of  these  programs 
should  be  sufficient  to  meet  the  goals  of  self- 
management  within  the  timeframe  indicated 
in  the  plan  of  treatment.  It  is  not  expected 
that  any  given  patient  could  be  eligible  to 
reenter  an  education  program  unless  new- 
conditions  warrant  it. 
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After  the  intermediary  determines  that  a 
program  may  be  covered,  the  intermediary 
may  request  additional  documentation  to 
make  a  claims  determination. 

[FR  Doc.  94-32295  Filed  12-30-94:  8:45  am! 
8ILUNG  CODE  4120-03-P 


Public  Health  Service 

Office  of  the  Assistant  Secretary  for 
Health;  Availability  of  Grants  for 
Minority  Community  Health  Coalition 
Demonstration  Projects. 

AGENCY:  Office  of  Minority  Health. 
Office  of  the  Assistant  Secretary  for 
Health,  USPHS.  DHHS. 
ACTION:  Notice  of  Availability  of  Funds 
and  Request  for  Applications  for 
Minority  Community  Health  Coalition 
Demonstration  Project  Grants  (Coalition 
Outreach  Grants). 

AUTHORITY:  This  program  is  authorized 
under  section  1707(d)(1)  of  the  Public 
Health  Service  Act,  as  amended  in 
Public  Uw  101-527. 
PURPOSE:  The  OMH  announces  the 
availability  of  grants  to  provide  support 
to  minority  community  health  coalitions 
to  develop,  implement,  and  conduct 
demonstration  projects  which 
coordinate  integrated  community-based 
screening  and  outreach  services  and 
include  linkages  for  access  and 
treatment,  to  minorities  in  high  risk,  low 
income  communities.  These  projects  are 
to  address  socio-cultural  and  linguistic 
barriers  to  care  and  should  have  the 
potential  for  replication  in  similar 
communities. 

APPLICANT  EUGIBILITY:  Eligible  applicants 
are  public  and  private  nonprofit 
organizations  which  will  serve  as  the 
grantee  organization  for  a  coalition 
which  has  a  histor>'  of  OMH  coalition 
grant  support.  This  means  prior  support 
under:  the  Minority  Community  Health 
Coalition  Demonstration  Grant  Program; 
the  Minority  Male  Demonstration  Grant 
Program  (Intervention  or  Coalition 
Development);  the  Hispanic/Latino 
Community  Health  Coalition 
Development  Project  Grants;  and  the 
OMH/HRSA  AIDS  Coalition  grants 
funded  under  the  Rural  Health  Outreach 
for  AIDS  Education  grants  and  Health 
Care  Services  for  Residents  of  Public 
Housing.  In  most  cases  the  applicant 
organization  will  be  the  same 
organization  that  served  as  the  grantee 
on  the  original  OMH  grant.  However,  in 
a  few  instances:  (1)  The  coalition  has 
become  a  free  standing  entity,  or  (2) 
another  member  of  the  coalition  has 
been  designated  to  serve  as  the  lead, 
grantee  agency.  In  this  case,  the 
application  must  include  a  letter  from 


the  original  grantee  organization 
verifying  that  the  new  applicant 
organization  is  a  member  of  the 
coalition  and  is  now  designated  to  serve 
as  lead  for  the  same  coalition  which 
received  prior  OMH  support.  Only  one 
application  shall  be  submitted  on  behalf 
of  any  eligible  coalition. 

Applicant  coalitions  must  include  a 
health  care  facility  such  as  a  community 
health  center,  migrant  health  center, 
health  department  or  medical  center. 
The  coalition  should  have  the  capacity 
to  plan  and  cbordmate  services  which 
reduce  existing  socio-cultural  barriers. 
Specifically. 'the  coalition  will  be  called 
upon  to  carry  out  screening,  outreach 
and  enabling  serv  ices  to  ensure  that 
clients  follo\lv  up  with  treatment  and 
treatment  referrals. 

In  order  td  verify  that  a  viable 
coalition  exists,  the  following  must  be 
provided:  (l)  The  grant  number  of  the 
prior  OMH  grant.  (2)  a  concise  narrative 
history  of  the  e.xisting  minority 
community  health  coalition;  (3)  a  copy 
of  the  coalition's  mission  statement  and 
organizational  chart;  current 
membership  roster  indicating  the  race/ 
ethnicity  and  roles  of  each  coalition 
member  organization;  and  (4)  a  dated 
copy  of  the  founding  bylaws  or 
memorandum  of  agreement,  and  recent 
minutes  or  equivalent  documents  as 
proof  that  the  coalition  has  been  viable 
and  operational  over  a  sustained  period. 

Background 

In  prior  fiscal  years,  the  Office  of 
Minority  Health  has  focused  on  the 
establishment  and  enhancement  of 
minority  coalitions.  Many  coalition- 
conducted  interventions  included 
provision  of  health  assessments  and 
screening  as  an  approach  to  improving 
the  health  of  the  targeted  communities. 
Consistent  with  the  broader  public 
health  experience.  OMH  found  that 
many  programs  needed  to  go  beyond 
provision  of  screening  to  provision  of 
more  systematic  follow-up  for  access 
and  treatment.  Therefore,  in  FY  1995. 
OMH's  coalition  grants  will  focus  on 
projects  that  address  socio-cultural 
barriers  and  that  will  demonstrate 
effective  coordination  of  integrated 
community-based  screening,  outreach 
and  other  enabling  services  thus 
insuring  linkage  to  treatment  or  other 
indicated  follow-up. 
ADDRESSES/CONTACTS:  Applications 
must  be  prepared  on  Form  PHS  5161- 
1  (Revised  July  1992).  Application  kits 
and  technical  assistance  on  budget  and 
business  aspects  of  the  application  may 
be  obtained  from  Ms.  Carolyn  A. 
Williams.  Grants  Management  Officer, 
Office  of  Minority  Health,  Rockwall  II 
Building.  Suite  1000,  5515  Security 


Lane,  Rockville,  MD.  20852.  (telephone 
301/594-0758).  Completed  appHcations 
are  to  be  submitted  to  the  same  address. 

Technical  assistance  on  the 
programmatic  content  for  the  Coalition 
Grants  may  be  obtained  from  Ms.  Joan 
S.  Jacobs.  She  can  be  reached  at  the 
Office  of  Minority  Health.  Rockwall  II 
Building.  Suite  1000.  5515  Security 
Lane.  Rockville.  MD  20852,  (telephone 
301/594-0769)  or  by  Interest  E-mail 
[Jacobs  OASH.SSW.DHHS.GOV). 

In  addition.  OMH  Regional  Minority 
Health  Consultants  (RMHCs)  are 
available  to  provide  technical 
assistance.  A  listing  of  the  RMHCs  and 
how  they  may  be  contacted  in  provided 
in  the  grant  application  kit.  Applicants 
also  can  contact  the  OMH  Resource 
Center  (OMH/RC)  at  1-800/444/6472  for 
health  information  and  generic 
information  on  preparing  grant 
applications. 

DEADLINE:  To  receive  consideration, 
grant  applications  must  be  received  by 
the  Grants  Management  Officer  by 
March  6. 1995.  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  either:  (1)  Received  at  the  above 
address  on  or  before  the  deadline  date 
and  received  in  time  for  orderly 
processing.  A  legibly  dated  receipt  from 
a  commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  meeting  postmarks 
will  not  be  accepted  as  proof  of  timely 
mailing.  Applications  which  do  not 
meet  the  deadline  will  be  considered 
late  and  will  be  returned  to  the 
applicant  unread. 

AVAILABILrrY  OF  FUNDS:  It  is  anticipated 
that  in  Fiscal  Year  1995.  the  Office  of 
Minority  Health  will  have 
approximately  S2.0  million  available  to 
support  approximately  14  awards  of  up 
to  $150,000  each  under  the  Minority 
Community  Health  Coalition  Grant 
Program. 

PERIOD  OF  SUPPORT:  Support  may  be 
requested  for  a  total  project  period  not 
to  exceed  3  years.  Non  competing 
continuation  awards  will  be  ma  Je 
subject  to  satisfactory'  performance  and 
availability  of  funds. 
PROJECT  BUDGETS:  Budgets  of  up  to 
$150,000  total  direct  and  indirect  costs 
per  year  may  be  requested  to  cover:  The 
cost  of  personnel;  consultants;  support 
services;  materials;  and  travel.  Project 
budget  must  include  travel  for  one 
project  staff  member  to  meet  with  the 
OMH  Coalition  Grant  Program  Director 
in  Washington.  DC.  Funds  may  not  be 
used  for  building  alternations, 
renovations,  or  to  purchase  equipment 
except  as  may  be  acceptability  justified 
in  relation  to  conducting  the  project 
activities.  Funds  are  to  be  used  to 
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support  outi  Bach,  screening,  case 
managemen  t  and  other  enabling  services 
such  as  transportation,  and  ciiild  care. 
Grant  funds  are  not  intended  to  be  used 
for  medical  treatment. 
AWARD  CWTlRJA:  Funding  decisions  will 
be  determined  by  the  Office  of  Minority 
Health  and  will  take  under 
consideration:  the  recommendations/ 
ratings  of  review  panels  as  well  as 
program  balance  which  includes 
geographic  ind  race/ethnicity 
distribution!  and  health  problem  areas 
having  the  greatesl  impact  on  minority 
health  in  tei  ms  of  causes  of  death. 
REVIEW  OF  ApPUCATTONS:  Applications 
will  be  screened  upon  receipt.  Those 
that  are  judj  ed  to  be  incomplete, 
nonrespons  ve  to  the  announcement,  or 
nonconfonr  ing  will  be  returned  without 
comment.  Each  coalition  may  submit  no 
more  than  one  proposal  under  this 
announcem  ;nt.  If  a  coalition  submits 
more  than  c  ne  proposal,  all  will  be 
deemed  ine  igible  and  retunied  without 
comment,  i^pplications  judged  lobe 
complete,  conforming,  and  responsive 
will  be  reviewed  for  technical  merit  in 
accordance  with  PHS  policies. 

Applications  will  be  evaluated  by 
federal  and  non- federal  reviewers 
chosen  for  t  leir  expertise  in  minority 
health,  exptrience  with  similar  projects, 
and  their  ui  derstanding  and  special 
knowledge  i  »f  outreach  and  s<:reening 
programs. 

Applicant  s  are  advised  to  pay  close 
attention  to  program  guidelines,  and  the 
general  and  supplemental  instructions 
provided  in  the  application  kit. 
Application  s  will  be  reviewed  and 
evaluated  fc  r  technical  merit  and 
consistency  with  the  requirements  of 
this  announcement.  Of  specific 
importance  will  be  the  criteria  found  in 
the  supplemental  instructions  and 
program  gu  delines  under  these  listed 
headings.  T  le  percentage  weight  for 
each  sectioi  appears  in  the  parentheses 
after  each  h  jading:  Background  (20%); 
Coals  and  C  bjeclives  (15%); 
Methu(.iulo{  y  (45%);  and  Evahtation 
(20%). 

DEFINITIONS;  For  the  purpose  of  this 
grant  program,  the  following  ilefinitions 
are  provide  i: 

(1)  Comn  unity — A  deCned 
geographies  1  area  in  which  persons  live, 
work,  and  { lay  and  characterized  by:  (a) 
Formal  and  informal  leadership 
structures  f  )r  the  purpose  of 
maintainini ;  order  and  improving 
conditions;  and  (b)  its  capacity  to  serve 
as  a  focal  pi  )int  for  addressing  societal 
needs  inclu  ding  health  needs. 

(2)  Minoiity  Community  Coalition — 
An  entity  c  )mprised  of  organizations/ 
institutions  which  have  come  together 
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in  a  minority  conunuoity  for  the 
purpose  of  collaborating  on  specific 
concerns,  seeking  coordination  of 
related  services,  and  resolution  of  those 
concerns.  The  coalition  must  include  a 
health  care  facility  such  as  a  community 
or  migrant  health  center,  health 
department,  or  medical  center,  capable 
of  providing  treatment  services.  The 
coalition  must  have  a  formalized 
structure  and  process  for  member 
organizations  to  work  together. 

(3)  Enabling  services — Services,  such 
as  outreach,  case  management,  child 
care,  and  transportation,  which  enable 
clients  to  effectively  follow-up  on 
screening  findings  and  to  access  health 
care  services. 

(4)  Socio-cultural  barriers — Examples 
of  socio-cultural  barriers  are:  cultural 
differences  between  individuab  and 
institutions;  cultural  differences  of 
beliefs  about  health  and  illness,  customs 
and  lifestyles;  cultural  differences  in 
languages  or  nonverbal  communication 
styles;  cultural  differences  in 
organizational  policies  and  practices 
that  create  obstacles  to  serxicc  deliver>-. 

(5)  Minority  populations — As  defined 
by  the  Office  of  Management  and 
Budget  (OMB)  Circular  *15,  include: 
Asian/Pacific  Islanders;  Blacks; 
Hispanics;  and  Native  American/Alaska 
Native. 

SUPPt-ENtENTARY  INFORMATION;  This 
announcement  for  Fiscal  Year  1995 
Coalition  Outreach  Grants  focuses  on 
the  six  health  problems  identified  by  the 
Secretary's  Task  Force  on  Black  and 
Minority  Health  as  having  the  greatest 
impact  on  minority  health  in  terms  of 
causes  of  death:  (1)  Cancer;  (2) 
cardiovascular  disease  and  stroke;  (3) 
chemical  dependency;  (4)  diabetes;  (5) 
homicides;  and  (6)  infant  mortality. 
Additional  areas  of  concern  under  this 
announcement  include  HIV  infection, 
access  to  and  financing  of  health  care, 
health  professions  personnel 
development,  data  collection  and 
analysis,  and  surveillance.  Proposals 
should  address  these  prulii«;ins  in  a 
culturally  competent  and  linguistically 
appropriate  manner. 

These  health  priorities  also  are 
addressed  in  the  Health  Objectives  for 
the  National.  Healthy  People  2000. 
which  the  Public  Health  Service  (PHS) 
is  committed  to  achieving.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Repor!:  Stoc;k  No. 
01 7-00100474-0)  or  Healthy  People 
2000  (Summarv  Report:  Stock  No.  017- 
001-O0473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325 
(telephone:  202/783-3238). 


STATE  REVIEWS:  EO  12372  sets  up  a 
system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally-recognized  Indian  tribal 
goverrunents)  should  contact  their  Sale 
Single  Point  of  Contact  (SPOCs)  as  early 
as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  Slate,  the  applicant  is 
advised  to  contact  the  SPOC  of  each 
affected  State.  All  comments  from  a 
State  office  must  be  received  by  60  days 
after  the  application  deadline  by  the 
Office  of  Minority  Health's  Grants 
Management  Officer.  A  list  of  addresses 
of  the  SPOCs  is  enclosed  with  the 
application  kit  material. 

PROVISION  OF  SMOKE-FREE  WORKPU^CE 
AND  NON-USE  OF  TOBACCO  PRODUCTS  8V 
RECIPIENTS  OF  PHS  GRANTS:  The  Public 
Health  Service  strongly  encourages  all 
grant  recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products.  This  is  consistent 
with  the  PHS  mission  to  protect  and 
advance  the  physical  and  mental  health 
of  the  American  people. 

PUBLIC  HEALTH  SYSTEM  REPORTING 
REQUIREMENTS:  This  program  is  subject 
to  Public  Health  Systems  Reporting 
Requirements.  Under  these 
requirements,  a  community-based 
nongovernmental  applicant  must 
prepare  and  submit  a  Public  Health 
System  Impact  Statement  (PHSIS).  The 
PHSIS  is  intended  to  provide 
information  to  State  and  local  health 
officials  to  keep  them  apprised  of 
proposed  health  services  grant 
applications  submitted  by  community- 
based  nongovernmental  organizations 
within  their  jurisdictions. 

Community-based  nongovernment;!! 
applicants  are  required  to  submit  the 
following  information  to  the  hend  of  the 
appropriate  State  and  local  health 
agencies  in  the  area(s)  to  be  impacted  no 
later  than  the  Federal  application 
receipt  due  dale:  (a)  A  copy  of  the  fa»« 
page  of  the  applications  (SF  424).  (b)  a 
summan.'  of  the  project  (PHSIS).  not  to 
exceed  one  page,  which  provides:  (1)  a 
desc;ription  of  the  population  lo  Im; 
served.  (2)  a  summary  of  the  si»rv  ices  to 
1)0  provided.  (3)  a  description  of  the 
coordination  planntnl  with  the 
appropriate  State  or  local  health 
agencies. 

The  Catalog  of  Federal  Domf?stlr 
Assistance  nunibor  is  93-137. 


Dated:  December  21, 1994. 
Audrey  F.  Manley, 
Acting  Deputy  Assistant  Secretary  for 
Minority  Health. 

|FR  Doc.  94-31975  Filed  12-29-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

Privacy  Act  of  1974;  Computer 
Matching  Programs  (SSA/States  Wage, 
Unemployment  Compensation  (UC) 
Files,  Match  Numbers  1140  and  1142) 

AGENCY:  SSA,  HHS. 

ACTION:  Notice  of  computer  matching 

programs. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Privacy  Act,  as 
amended,  this  notice  announces 
computer  matching  programs  that  SSA 
plans  to  conduct. 

DATES:  SSA  will  file  a  report  of  the 
subject  matching  programs  with  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget.  The 
matching  programs  will  be  effective  as 
indicated  below. 

ADDRESSES:  Interested  parties  may 
comment  on  this  notice  by  either  telefax 
to  (410)  966-5138,  or  writing  to  the 
Associate  Commissioner  for  Program 
and  Integrity  Reviews,  860  Altmeyer 
Building,  6401  Security  Boulevard, 
Baltimore,  MD  21235.  All  comments 
received  will  be  available  for  public 
inspection  at  this  address. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Associate  Commissioner  for  Program 
and  Integrity  Reviews  as  shouTi  above. 

SUPPLEMENTARY  INFORMATION: 

A.  General 

The  Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Pub.  L.  100-503) 
amended  the  Privacy  Act  of  1979  (5 
U.S.C.  552a)  by  establishing  the 
conditions  under  which  computer 
matching  involving  the  Federal 
Government  could  be  performed  and 
adding  certain  protections  for 
individuals  applying  for  and  receiving 
Federal  benefits.  The  Computer 
Matching  and  Privacy  Protection 
Amendments  of  1990,  set  out  in  section 
7201  of  Pub.  L.  101-508.  further 
amended  the  Privacy  Act  regarding 
protections  for  such  individuals.  The 
Privacy  Act,  as  amended,  regulates  the 


use  of  computer  matching  by  Federal 
agencies  when  records  in  a  system  of 
records  are  matched  with  other  Federal, 
State,  or  local  govenmient  records. 
Among  other  things,  it  requires  Federal 
agencies  involved  in  computer  matching 
programs  to: 

(1)  Make  wrritten  agreements  with  the 
other  agency  or  agencies  participating  in 
the  matching  programs; 

(2)  Obtain  their  Data  Integrity  Boards' 
approval  of  the  match  agreements; 

(3)  Furnish  detailed  reports  about 
matching  programs  to  Congress  and  the 
Office  of  Management  and  Budget; 

(4)  Notify  applicants  and  beneficiaries 
that  their  records  are  subject  to 
matching;  and 

(5)  Verifj'  match  findings  before 
reducing,  suspending,  terminating,  or 
denying  an  individual's  benefits  or 
payments. 

B.  SSA  Computer  Matches  Subject  to 
the  Privacy  Act 

We  have  taken  action  to  ensure  that 
these  computer  matching  programs 
comply  with  the  requirements  of  the 
Privacy  Act,  as  amended. 

Dated:  December  15. 1994. 
Shirley  S.  Chater, 
Commissioner  of  Social  Security. 

Notice  of  Computer  Matching 
Programs,  States'  Income  Eligibility 
Verification  System  Records  With  the 
Social  Security  Administration  (SSA) 

A.  Participating  Agencies 
SSA  and  the  States. 

B.  Purpose  of  the  Matching  Programs 

Section  1137  of  the  Social  Security 
Act  (the  Act)  requires  individual  States 
to  have  in  effect  an  income  and 
eligibility  verification  system  which 
meet  certain  requirements.  Among  other 
requirements,  such  a  State  verification 
system  must  provide  for  certain 
exchanges  of  information  when  relevant 
information  may  be  of  use  in 
establishing  or  verifying  eligibility  or 
benefit  amounts  under  benefit  programs 
affected  by  the  statute. 

The  purpose  of  these  matching 
programs  is  to  enable  SSA  lo  implement 
procediu-es  consistent  with 
requirements  of  section  1137  of  the  Act. 
The  agreements  with  the  States  will 
describe  the  conditions  under  which 
SSA  and  the  States  agree  to  disclose 
information  lo  each  other  relating  lo  the 
eligibility  for,  and  payment  of.  Social 
Security  and  Supplemental  Security 
Income  (SSI)  benefits. 


C.  Authority  for  Conducting  the 
Matching  Programs 

Section  1137  of  the  .^ct  (a)(4)(B)  (42 
U.S.C.  1320b-7). 

D.  Categories  of  Records  and 
Individuals  Covered  by  the  Matching 
Programs 

SSA  will  provide  the  States  with  a 
finder  file  containing  names  and  other 
identifying  information  of  beneficiaries/ 
recipients  from  SSA's  benefit  rolls.  This 
information  will  be  matched  by  each 
State  with  its  wage  and  unemployment 
compensation  files  and  a  reply  file  of 
matched  records  will  be  furnished  to 
SSA.  Upon  receipt  of  a  State's  reply  file, 
SSA  will  match  the  names  from  the 
State  file  with  the  names  on  SSA's 
records  to  ensure  that  the  State  data 
pertain  to  the  relevant  Social  Security  or 
SSI  recipients. 

E.  Inclusive  Dates  of  the  Match 

The  matching  program  shall  become 
effective  40  days  after  a  copy  of  the 
agreement,  as  approved  by  the  Data 
Integrity  Board,  is  sent  to  Congress  and 
the  Office  of  Management  and  Budget 
(OMB)  (or  later  if  OMB  objects  to  some 
or  all  of  the  agreement),  or  30  days  after 
publication  of  this  notice  in  the  Federal 
Register,  whichever  date  is  later.  The 
matching  programs  will  continue  for  18 
months  from  the  effective  date  and  may 
be  extended  for  an  additional  12  months 
thereafter,  if  certain  conditions  are  met. 

[PR  Doc.  9,'i-32258  Filed  12-30-94:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Soecies 
Permit 

AGENCY:  Fish  and  Wildlife  Service. 
ACTION:  Notice  of  Receipt  of 
Applications  for  Permit. 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531  et 
seq.): 

PRT-797735 

Applicant:  ENSR  Consulting  and 
Enginet^ring.  Florence.  Alabama. 

The  applic:ant  requests  a  permit  to 
take  (trap,  survey,  and  monitor)  the 
Alabama  beach  mouse  [Peromyscus 
polionotus  anunobates), 
Choctawah.itchee  beach  mouse 
{I'eroinysius  polionotus  allophrys). 


144 


Federal  Register  /  Vol.  60.  No.  1  /  Tuesday,  January  3,  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  1  /  Tuesday.  January  3.  1995  /  Notices 


145 


Perdido  Key  tieach  mouse  {Peroaiyscus 
polionotus  tri^syllepsis)  and 
southeastern  Ijeach  mouse  [Peromyscus 
polionotus  niieiventris)  throughout 
their  respective  ranges  in  the 
southeastern  United  States.  These 
activities  are  proposed  for  the  purpose 
of  enhancem^t  of  survival  of  the 
species. 

PRT-797732 

Applicant:  I  !oil  and  Environmental 
Consultants.  Ific.;  Rateigh,  North 
Carolina. 

The  applicabt  requests  a  permit  to 
take  (collect  qead  shells  for 
identification  purposes)  the  dwarf 
wedge  mussel  (Alasmidonta  heterodon) 
in  North  Caro  ina.  These  activities  are 
proposed  for  I  he  purpose  of 
enhancement  of  sur\'ival  of  the  species. 


'aircfaild  Tropical  Garden, 


Bureau  of  Land  Management 

[ES-030-6-1 430-01] 

Realty  Action:  Sale  of  PubHc  Land  in 
Perry  County,  Missouri 

action:  Realty  Action:  Recreation  and 
Public  Purposes  Classification-MOES- 
032220. 


JMI 


PRT-797738 

Apphcant: 
Miami,  Florick. 

The  applic^t  requests  a  permit  to 
remove  or  redluce  to  possession  on 
federal  lands  in  Puerto  Rico,  Carribean 
National  For«t  the  following 
endangered  plants: 
Callicarpa  am^la 
Lepanthes  eltprensis 
Solan um  dryi  aophilum 
Temstroemia  luquilllensis 
Ilex  sintenisii 
Pleodendron  nacranthum 
StjTax  portori  censis 
Temstroemia  subsessilis 

These  activ  ties  are  proposed  for  the 
purpose  of  en  lancement  of  survival  of 
the  species. 

Written  data  or  comments  on  any  of 
these  appiicai  ions  should  bo  submitted 
to:  Regional  F  ermit  Coordinator,  U.S. 
Fish  and  Wil(  llife  Service.  1875  Century 
Boulevard.  S\iite  210.  Atlanta,  Georgia 
30345.  All  data  and  comments  must  be 
received  by  tie  Regional  Director  within 
30  days  of  th«  date  of  this  publication. 

Documental  and  other  information 
submitted  with  these  applications  are 
available  for  leview,  subject  to  the 
requirementaof  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  sucn  documents  to  the 
following  off  ce  within  30  days  of  the 
date  of  publi(  lation  of  this  notice:  U.S. 
Fish  and  VVil  ilife  Service,  1875  Centur>' 
Boulevard,  S  lite  210.  Atlanta.  Georgia 
30345  (Attn:  Permit  Coordinator). 
Telephone:  4M/679-7110:  Fax:  404/ 
679-7081. 

Dated:  Deceinber  27, 199A. 
Jerome  M.  But  er, 
Acting  Regiom  I 
|FR  Doc.  94-3;  261 

BILUNO  CODE 


Director. 

Filed  12-30-94;  &45  ami 


summary:  The  following  land  has  been 
classified  as  suitable  for  disposal  to  the 
Missouri  Department  of  Conservation 
under  authority  of  the  Recreation  and 
Public  Purposes  Act  of  1926  (44  Stat. 
741),  as  amended.  43  U.S.C.  869: 
Fifth  Principal  Meridian,  T.34N.,  R.14E. 

Sec.  20,  Lot  #5  Containing  0.70  acres. 

The  purpose  of  this  conveyance  is  to 
provide  additional  protection  of  Tower 
Rock  for  its  scenic  and  natural  history 
values  by  including  it  in  the  Tower 
Rock  Natural  Area. 

The  patent,  when  issued,  will  be 
subject  to  the  provisions  in  43  CFR 
2741.8.  In  the  event  of  noncompliance 
with  the  terms  of  the  patent,  title  to  the 
land  shall  revert  to  the  United  States. 
Classification  of  this  land  will  segregate 
it  from  all  appropriation  except  as  to 
applications  under  the  mineral  leasing 
laws  and  the  Recreation  and  Public 
Piuposes  Act.  This  segregation  will 
terminate  upon  issuance  of  a  patent,  or 
eighteen  (18)  months  firom  the  date  of 
this  Notice,  or  upon  publication  of  a 
notice  of  termination. 
COMMENTS:  On  or  before  February  17. 
1995,  interested  parties  may  submit 
comments  to:  District  Manager. 
Milwaukee  District  Office,  Bureau  of 
Land  Management,  P.O.  Box  631, 
Milwaukee,  Wisconsin  53201-0631. 
FOR  FURTHER  INFORMATION:  Detailed 
information  concerning  this  application 
is  available  at  the  Milwaukee  District 
Office,  Bureau  of  Land  Management, 
310  West  Wisconsin  Avenue,  Suite  225, 
Milwaukee,  Wisconsin  53203  or  by 
calling  Larry  Johnson  at  414-297-4413. 

Dated:  December  21. 1994. 
Gary  D.  Bauer, 
District  Manager. 
[FR  Doc.  94-32193  Filed  12-30-94;  8:45  am) 
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National  Park  Service 

Draft  Comprehensive  Management  and 
Use  Ptan/EiS,  Jaun  Bautista  de  Anza 
National  Historic  Trail;  Notice  of 
Management  Proposals  and  Notice  of 
Availability  of  Draft  Environmentai 
Impact  Statement 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 


Act  of  1969  (P.L.  91-190  as  amended), 
the  National  Park  Service  has  prepared 
an  environmental  impact  statement 
(EIS)  and  Comprehensive  Management 
and  Use  Plan  for  the  Juan  Bautista  de 
Anza  National  Historic  Trail. 
The  Draft  Comprehensive 
Management  and  Use  Han/ 
Environmental  Impact  Statement 
presents  a  proposal  and  three 
alternatives  for  the  management,  use, 
and  development  of  the  Juan  Bautista  de 
Anza  National  Historic  Trail.  The 
proposal  (alternative  D)  calls  for 
maridng  the  historic  route,  identifies  an- 
auto  route,  and  envisions  a  continuous 
multi-use  recreational  retracemenl  trail. 
The  National  Park  Service  (NPS)  will 
take  an  active  role  in  administrative 
oversight  of  the  trail  by  helping  protect 
a  continuous  trail  right-of-way  and 
historic,  cultural,  and  natural  resources 
associated  wnth  the  trail.  The  NPS  will 
certify  eligible  sites  and  segments  and 
provide  leadership  for  state,  regional, 
and  local  governments,  private 
landowners,  organizations, 
corporations,  and  individuals  to  create  a 
continuous  and  unified  trail.  The  NPS 
will  form  a  partnership  with  a  non- 
profit trail  association  for  the  Anza  Trail 
under  the  auspices  of  Heritage  Trails 
Fund.  Interpretive  programs  and  a 
system  of  wayside  exhibits  will  enhance 
visitor  opportunities  along  the  route.  A 
planned  promotional  and  tourism 
program  will  increase  visitor  awareness 
of  American  Indian  and  Spanish 
Colonial  culture  and  history  related  to 
the  1775-76  Anza  colonizing  expedition 
to  San  Francisco  Bay. 

The  other  alternatives  included  in  this 
document  include  a  Single  Theme 
(alternative  A),  Multi-theme  (alternative 
B),  and  Broad  Outreach  (alternative  C). 
Because  action  was  legislated,  a  pure  no 
action  alternative  is  not  considered. 
Ahernative  A  most  closely  resembles 
the  no  action  alternative  required  in  an 
Environmental  Impact  Statement  (EISJ. 
Alternative  A  would  limit  trail 
recognition  and  resource  protection  to 
federal  lands  and  state  parks  and  focus 
interpretation  on  only  the  1775-76  Anza 
trek.  Trail  uses  would  be  limited  to 
those  of  the  original  expedidon. 
Management  would  emphasize 
volunteers,  and  the  National  Park 
Service  would  play  a  minor  role. 
Alternative  B  is  similar  to  the  proposal 
but  would  not  have  the  promotional 
aspects.  Alternative  C  is  similar  to  the 
proposal,  but  would  broaden  the 
interpretive  themes  to  the  overlay  of 
history  along  the  trail  route  from 
prehistory  to  the  present  and  would 
include  a  list  of  points  of  interest 
associated  with  the  trail. 


The  enviroimiental  consequences  of 
the  proposed  action  and  alternatives  are 
addressed  at  a  level  suitable  to  a 
management  policy  plan.  This 
programmatic  EIS  considers  icnpacts  to 
cultural  resources,  natural  resources, 
and  the  socio-economic  env  ironment. 
More  detailed  environmental  analysis 
for  specific  trail  projects  is  expected  to 
follow  in  tiered  environmental 
documents. 

SUPPLEMENTARY  INFORMATION:  The 
public  review  period  for  thjs  document 
will  end  60  days  after  the  publication  of 
the  Notice  of  Availability  in  the  Federal 
Register.  Comments  will  be  accepted 
until  March  1, 1995.  All  review 
comnients  ir.ust  be  received  by  that  time 
and  should  be  addressed  to  Regional 
Director,  Western  Region.  Attention 
Meredith  Kaplan,  National  Park  Service, 
600  Harrison  Street,  Suite  500.  San 
Francisco,  CA  94107-1.172. 

For  copies  of  the  Comprehensive 
Management  and  Use  Plan/EIS  or 
further  information  on  the  documents, 
please  contact  the  above  address  or 
telephcne  415/744-3968.  Copies  of  the 
documents  are  also  available  at  national 
parks  along  the  route  and  county  park 
and  plaonipg  agencies  and  libraries 
along  the  route. 

Dated  December  16, 1994. 
Ray  Murray, 

Regional  Dirpctor.  Wtslem  Region. 
[FR  Doc.  <;4-32229  Filed  12-30-94;  8:45  am) 
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General  Management  Plan;  Kaloito* 

Honokohaj  National  Historical  Parit; 
Record  of  Decision 

SUMMARY:  Pursuant  to  Section  102  (2) 
(C)  of  the  National  Environmental 
Policy  Act  of  1969  (P.L.  91-190  as 
amended),  and  specifically  to 
regulations  promulgated  by  the  Council 
on  Environmental  Quahty  at  40  CFR 
1505.2.  the  National  Park  Service. 
Department  of  \i\e  Interior,  has 
approved  a  Record  of  Decision  (ROD) 
for  the  General  Management  Plan/ 
Environmental  Impact  Statement  for  the 
Kaloko-Honokohau  National  Historical 
Park,  Hawaii  Countv.  Hawaii. 

The  National  Park  Service  will 
implement  the  proposed  plan  as 
identified  in  the  Final  Cmieral 
Management  Plar /Environmental 
Impact  Statement,  issued  in  October, 
1994. 

Copies  of  the  Record  of  E)ecision  may 
be  obtained  either  from  the 
Superintsndent,  Kaloko-Honokohau 
National  Historical  Park,  73-4786 
Kanalani  St.  *  14,  Kdilua,  Kona,  HI 
96740,  or  the  Pacific  Area  Office.  300 


Ala  Moana  Blvd.,  Suite  6305,  P.O.  Box 
50165.  Honolulu.  HI.  96850. 

Dated;  December  13. 1994. 
.Steplicn  S.  Crabtree. 
Rpgiona!  Diroctor.  Western  Region. 
[FR  Doc.  94-.12236  Filed  12-30-94;  8:45  ami 

BtLUMC  COOE  431»-70-P 


Notice  of  Availability  of  Final 
Comprehensive  Management  Plan/ 
Development  Concept  Plan  and  Final 
Environmental  Impact  Statement  for 
City  of  Rocks  National  Reserve,  Idaho 

agency:  National  Park  Service.  Interior 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  section  10,J(25(C1 
of  the  National  Environmental  Policy 
Act  of  lf)69  (P.L.  91-190.  as  amended), 
the  National  Park  Service.  Department 
of  the  Interior,  has  prepared  a  Final 
Comprehensive  Management  Plan/ 
De\  elopment  Conc-ept  Plan/ 
Envircnmrntal  Impact  Statement 
(FCMP/TX:P/EIS)  that  describes  and 
analyzes  a  proposal  and  two  alternatives 
for  the  management,  use.  and 
development  of  City  of  Rocks  National 
Reserve.  Cassia  Countv.  Idaho.  The 
FCMP/DCP/FTS  is  two  doc:uments 
bound  together  in  one  volume — the 
FCMP/DCP  which  describes  the 
proposal  in  detail;  and  the  Final  EIS. 
which  presents  the  proposal  and  two 
alternatives,  along  with  the  analysis  of 
the  environmental  consequences  of  the 
respective  implr.Tientalions. 

The  Draft  Comprehensive 
Management  Plan/Development 
Concept  Plan/Environmental  Impact 
Statement  was  released  for  public 
review  on  November  30. 1993  (58  FR 
228).  and  the  pullic  comment  period 
closed  Febriijry  1,  1994.  During  this 
period,  thft^  public  meetings  were  held; 
written  comments  were  also  received. 
The  FCMP/nCP/EIS  contains  responses 
to  the  comments  received  and 
modifications  to  the  text  as  needed  in 
response  to  the  comments. 

The  proposal,  which  constitutes  the 
comprehensive  management  plan  for 
the  reserve,  calls  for  the  preservation 
and  interpretation  of  exceptional  and 
important  natural  atid  cultural  resources 
and  the  management  of  recreational  use 
to  protect  and  maintain  the  reserve's 
scenic  quality.  The  plan's  focus  is  on 
renmants  of  the  California  Trail, 
distinctive  rock  outcrops  and  associated 
habitats,  and  a  historic  rural  setting 
reminiscent  of  the  American  West, 
while  accommodating  the  traditional 
use  of  livestock  grazing,  trailing,  sport 
hunting,  and  recreation.  Uses  would  be 
directed  to  different  zones  to  minimize 
conflicts  among  potentially 


incompatible  activities.  Grazing  and 
recreational  use  would  be  managed  tn 
avoid  unacceptable  degradation  of 
resource  values,  placing  greatest 
emphasis  on  protection  of  historic 
fabric  natural  rock  surfaces,  liabitats  for 
species  of  special  concern,  and  riparian 
areas  and  wetlands.  Portions  of  the 
reserve  would  remain  in  private 
ownership,  and  some  public  laud  would 
remain  imder  grazing  allotments,  where 
traditional  ranching  activities  would 
perpetuate  the  historic  rural  setting 
existing  at  the  time  of  the  reserve's 
establishment.  Private  commercial  and 
residential  development  would  be 
regulated  by  county  zoning  ordinances 
and  may  bo  limited  by  the  ^(jquisition 
of  interests  in  lands  on  an  opportimilv 
basis  necessary  to  protect  reserve 
resources.  Implementation  of  the 
proposal  would  be  a  partnership  among 
the  National  Park  Ser\-ice.  the  Idaho 
Department  of  Parks  and  Recreation,  the 
Cassia  County  commissioners,  and 
private  lemdoHTjers. 

An  overview  of  changes  that  have 
been  made  in  the  prof>osal  sinctr  the 
draft  plan  includes: 

(1)  The  decision  on  how  ciimbing 
would  occur  outside  the  forej; round  of 
the  California  Trail  would  bn  dt-ferred  to 
the  climbing  management  plan; 

(2)  Some  additional  areas  would  be 
closed  to  grazing  to  protect  wetland  and 
riparian  areas.  Some  decisions  on  where 
grazing  would  occur  would  he  deferred 
to  the  grazing  raanaeemenf  plan; 

(3)  Prescriptions  for  uses  of  zones." 
subzones,  and  areas  within  the  subzoiies 
would  be  eliminated  in  favor  of  mniv 
general  guidance; 

(4)  The  proposed  road  around  the 
south  end  of  the  reserve  would  lir 
eliminiated; 

(5)  The  Twin  Sisters  forma'ioR  -.voa'.d 
be  managed  to  emphasize  rtsonn.^ 
protection  and  to  exclude  active 
recreational  uses,  including  citmhing. 
picnicking,  and  camping;  and 

(6)  A  Statement  of  Findings  on 
Wetlands  has  been  added.  A  uion* 
detailed  list  of  changes  are  in  llif  plan 
summary  and  in  appendix  I. 

The  alternatives  under  considf  ration, 
in  addition  to  the  proposal,  include  the 
no-action  alternative,  which  would 
continue  to  emphasize  unrestricted 
private  use  and  public  r8crcaii;inal  use. 
sometimes  to  the  detriment  of 
exceptional  cultural  and  natural  \  alues. 
and  an  alternative  that  would 
emphasize  the  preser.'ation  and 
interpretation  of  the  California  Trail  and 
the  rock  outcrops  to  the  exciu.'.ion  of 
traditional  land  use  and  iho  historic 
rural  setting. 

Major  impact  topics  asse-ssotl  for  the 
proposed  action  and  altcma*:  v^^; 
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include  tHe  Cultural/Visual 
Environm  ent,  Natura Wisual 
Environir  ent,  and  Socioeconomic 
Environm  ent. 
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information:  The  no- 
on this  final  plan  and 
impact  statement  will 
after  \he  Environmental 
Agency  has  published  a 
availability  of  the  FCMP/DCP/ 
Federal  Register.  For  further 
,  contact:  Regional  Director, 
ark  Service,  Pacific  Northwest 
First  Ave.,  Seattle.  WA 
,  (206) 220-4010. 
jf  the  FCMP/DCP/EIS  will  be 
It  City  of  Rocks  National 
'.O.  Box  169,  Almo,  ID  83312. 
1  copies  will  be  available  for 
at  the  following  locations: 
Public  Library,  434  2nd 
.  Twin  Falls.  ID;  Burley 
.  1300  Miller  Ave., 
;  Boise  Public  Library.  715  S. 
vd..  Boise.  ID;  Community 
Hetchum.  ID;  Pocatello  Public 
E.  Clark,  Pocatello,  ID; 
University  Library, 
ID;  Weber  County  Library. 

Ave..  Ogden.  UT; 
Library,  2197  E.  7000  S.,  Salt 
UT;  Utah  State  Library,  2150 
Suite  16,  Salt  Lake  City,  UT; 

of  the  Interior  Library 
National  Park  Service  PubHc 
■fice,  1849  C  Street  NW.. 
n.  DC;  and  the  National  Park 
1  'acific  Northwest  Regional 
First  Ave.,  Seattle,  WA. 


East 
Lil  »rary. 


812! 
Sta;e 


Jeff*  rson 


Depai  tment 


iglo 


december21,  1994. 
Walters, 

Director,  Pacific  iVort/iwesf 
Park  Service. 
g|4-32231  Filed  12-30-94:  8;45  ami 
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Public  Sf  oping  Session;  Golden  Gate 
National  Recreation  Area;  Crissy  Field 
Site  Design 
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SUMMARY^  Notice  is  hereby  given  in 

with  the  provisions  of  the 
Environmental  Policy  Act  (42 

et  seq.)  that  a  public 
'  vorkshop  will  be  held  at 
A.  Fort  Mason  Center  on 
,  January  12, 1995  from  7:00- 
(p.d.t.)  in  San  Francisco.  This 
Afill  constitute  a  public  scoping 

the  preparation  of  a  Site 
an  and  environmental 

In  accordance  with  section 
of  the  National  Environmental 
of  1969,  Pub.  L.  91-190,  the 
National!  Park  Service  is  preparing  an 
environi  lental  document  to  address  the 
Crissy  FJeld  Site  Design.  At  this  time. 


f  jr 


A:t 


the  National  Park  Service  has  not 
determined  whether  an  Environmental 
Assessment  or  Environmental  Impact 
Statement  will  be  prepared,  however 
this  meeting  will  serve  as  the  scoping 
session  for  either  document. 

The  responsible  official  is  Stanley  T. 
Albright,  Regional  Director,  Western 
Region,  National  Park  Service.  The  draft 
Site  Design  Plan  and  environmental 
document  are  expected  to  be  available 
for  public  review  in  May  1995.  The  final 
plan  and  environmental  document  are 
expected  to  be  completed  in  August 
1995. 

For  additional  information  on  these 
items,  contact  the  General 
Superintendent,  Golden  Gate  National 
Recreation  Area,  Building  201,  Fort 
Mason.  San  Francisco,  California  94123. 

The  main  agenda  items  at  the  public 
workshop  will  be  a  presentation  of  the 
approved  concepts  and  actions  for  the 
Crissy  Field  planning  area  from  the 
Presidio  General  Management  Plan 
Amendment  and  Environmental  Impact 
Statement  (GMPA/EIS);  identification 
and  discussion  of  issues  related  to  this 
planning  process,  public  comment  to 
date,  information  about  the 
envirorunental  setting  of  the  site,  and 
preliminary  concepts  for  alternatives. 

The  approved  GMPA  concept  for 
Crissy  Field  includes  restoration  of 
wetlands  and  the  historic  airfield; 
expansion  of  natural  dunes  and 
improved  access  to  the  shoreline; 
provision  of  parking  and  access  to 
support  boardsailing  and  other 
recreational  activities,  and  an  improved 
entrance  to  this  park  site.  This  phase  of 
planning  will  take  this  programmatic 
concept  to  a  further  level  of  detail  for 
implementation. 

The  public  workshop  announced 
above  will  be  the  first  of  several 
workshops  and  meetings  conducted 
over  the  next  six  months  by  the  National 
Park  Service  as  part  of  the  planning 
process  for  the  Crissy  Field  area  of  the 
Presidio. 

Statements  of  issues  and  concerns  for 
the  purposes  of  scoping  will  be  accepted 
through  February  28, 1995. 

The  meeting  is  open  to  the  public. 
Persons  who  cannot  attend  the 
workshop,  but  wish  to  receive  handouts 
that  will  be  available  at  the  meeting,  or 
other  additional  information  should 
contact  the  Park  Planner,  Golden  Gate 
National  Recreation  Area,  Building  201, 
Fort  Mason,  San  Francisco,  California 
94123  or  telephone  (415)  556-4137. 

Minutes  ofthe  meeting  will  be 
available  to  the  public.  For  copies  of  the 
minutes,  contact  the  Office  of  the  Park 
Plaimer,  Golden  Gate  National 
Recreation  Area,  Building  201,  Fort 
Mason,  San  Francisco.  California  94123. 


Dated:  December  16, 1994. 
Ray  Murray, 

Regional  Director,  Western  Region. 
IFR  Doc.  94-32230  Filed  12-30-94;  8:45  am) 
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Mississippi  River  Corridor  Study 
Commission 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
Mississippi  River  Corridor  Study 
Commission.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act  (Public  Uw  92-463). 
Meeting  Date  and  Time:  January  26. 
1995;  2  p.m.  until  6  p.m.  Address: 
Hampton  Inn,  4646  Constitution,  Baton 
Rouge,  Louisiana. 

The  business  meeting  will  be  open  to 
the  public.  Space  and  facilities  to 
accommodate  members  of  the  public  are 
limited  and  persons  will  be 
accommodated  on  a  first-come,  first 
served  basis.  The  Chairman  will  permit 
attendees  to  address  the  Commission, 
but  may  restrict  the  length  of 
presentations.  An  agenda  will  be 
available  from  the  National  Park 
Service,  Midwest  Region,  1  week  prior 
to  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alan  M.  Hutchings,  Acting  Associate 
Regional  Director,  Planning  and 
Resource  Preservation,  National  Park 
Service,  Midwest  Region,  1709  Jackson 
Street,  Omaha,  Nebraska  68102,  (402) 
221-3082. 

SUPPLEMENTARY  INFORMATION:  The 
Mississippi  River  Corridor  Study 
Commission  was  established  by  Public 
Law  101-398,  September  28,  1990. 

Dated:  December  21, 1994. 
William  W.  Schenk. 

Acting  Regional  Director,  Midwest  Region. 
IFR  Doc.  94-32266  Filed  12-30-94;  8:45  ami 
BILUNG  CODE  ♦310-7(M> 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-724;  Preliminary] 

Manganese  Metal  From  the  People's 
Republic  of  China 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 


I  The  record  is  defined  in  sec.  207.2(0  ofthe 
Commission's  Rules  of  Practice  and  Procedure  ( I T 
CFR§  207. 2(f))- 


Commission  determines,^  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  §  1673b(a)).  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  threatened  with 
material  injury  by  reason  of  imports 
from  the  People's  Republic  of  China 
(China)  of  manganese  metal,^  *  provided 
for  in  subheadings  8111.00.45  and 
8111.00.60  ofthe  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  be  sold  in  the  United  States 
at  less  than  fair  value  (LTFV). 

Background 

On  November  8.  1994,  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  Eikem 
Metals  Company.  Marietta,  OH,  and 
Kerr-McGee  Chemical  Corporation, 
Hamilton,  MS.  alleging  that  an  industrj' 
in  the  United  States  is  materially 
injured  or  threatened  with  material 
injury  by  reason  of  LTFV  imports  of 
manganese  metal  from  China. 
Accordingly,  effective  November  8. 
1994,  the  Commission  instituted 
antidumping  investigation  No.  731-TA- 
7-24  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
ofthe  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC. 
and  by  publishing  the  notice  in  the 
Federal  Register  of  November  17, 1994 
(59  F.R.  59419).  The  conference  was 
held  in  Washington,  DC.  on  November 
29, 1994.  and  all  persons  who  requested 
the  opportunity  were  permitted  to 
appear  in  person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  December 
23,  1994.  The  views  ofthe  Commission 
are  contained  in  USITC  Publication 
2844  (December  1994).  entitled 
"Manganese  Metal  from  the  People's 
Kepublic  of  China:  Invesiigation  No 
731-TA-724  (Preliminar>')." 

By  Older  of  the  Commission. 


•Commissioner  Crawford  dissphtidj;. 

'As  defined  by  Conruncrce,  manganese  n.eliil  i.s 
composed  principally  of  manganese,  by  weight.  b;il 
tiiso  contains  tome  impurities  such  ms  c<irbon. 
sulfur,  phosphorous,  iron,  and  silicon.  Ma.ngnnesp 
me;al  contains  by  weight  not  less  than  95  percent 
manganese.  All  composition*,  forms,  and  sizes  of 
manganese  metal  are  included  within  the  scope  c! 
(his  inve.sligation.  including  metal  na»c.  powder, 
compressed  powder,  and  fines. 

*  Commissioner  Rohr  and  Conimiisioner 
N'ewquist  determine  that  there  Is  a  reasonable 
iidication  thai  an  indiistry  in  the  United  States  is 
xnatcrially  injured  by  reason  of  the  a!lej,f  d  LThV 
imnorts  from  China. 


Issued:  December  27. 1994. 
Donna  R.  Koehnke. 
Secretary. 

IFR  Doc.  94-32237  Filed  12-30-94;  8:45  ami 
BILUNG  CODE  702(M>2-P 


pnvestigation  No.  731-TA-675:  Final] 

Saccharin  From  China 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 
Commission  determines.^  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  §  1673d(b))  (the  Act),  that  an 
industry  in  the  United  States  is  not 
materially  injured  or  threatened  with 
material  injury,  and  the  establishment  of 
an  industry  in  the  United  States  is  not 
materially  retarded,  by  reason  of 
imports  from  China  of  saccharin, 
provided  for  in  subheading  2925.11.00 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  have  been  found 
by  the  Department  of  Commerce  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

The  Commission  instituted  this 
investigation  effective  June  23. 1994. 
following  a  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  saccharin  &t>m  China  were 
being  sold  at  LTFV  within  the  meaning 
of  section  733(b)  ofthe  Act  (19  U.S.C. 
§  1673b(b)).  Notice  ofthe  institution  of 
the  Commission's  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission.  Washington.  DC.  and  by 
publishing  the  notice  in  the  Federal 
Register  of  July  20.  1994  (59  F.R. 
37056).  The  hearing  was  held  in 
Washington.  DC.  on  November  10,  1994. 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  December 
22. 1994.  The  views  ofthe  Commission 
are  contained  in  USITC  Publication 
2842  (December  1994).  entitled 
"Saccharin  from  China:  Investigation 
No.  731-TA-675  (Final)." 

Bv  order  of  the  Commission. 


'  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (1<4 
CT-R§207.2(f1). 

-Commissioner  Rohr  and  Commissioner 
Newquist  dissenting. 


Issued:  December  22, 1994. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  94-32238  Filed  12-30-94:8:45  am] 
BILUNG  CODE  7D20-20-P 


DEPARTMENT  OF  LABOR 

EtDployment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  December.  1994 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  ofthe  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  became  totally 
or  partially  separated. 

(2)  that  sales  or  production,  or  both. 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  that  increases  of  imports  of  articles 
like  or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decfine  in 
sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customen* 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-30.382;  Steuben  Foods.  Inc.. 

Elma.  NY 
TA-\\'-30,459:  Borg  Textile  Cop  . 

Rossville,  GA 
TA-i\'-30.314:  Copes-Vulcan.  Inc..  Lakt- 

City.  PA 
TA-\V-30.431:  Boben  Manufacturing 

Co  .  Boonville.  MO 
TA-\V-30.407:  John  H.  Harland  Co..  El 

Paso.  TX 
TA-\\'-30.363:  Teledyne  Pines  Div.. 

Teledyne  Industries,  Aurora,  IL 
TA-W-30.347:  Signature  Cloth  Co..  Inc.. 

CHfton.  \'I 
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TA-W-30,1  29, 
Blairsv:  lie 

TA-W-30.337; 
Middle  owti 
2H 


292 


2  35 


3  99, 


TA-W-30, 
TA-W-30, 

Zeelan^. 
TA-W-30 

Hazlet^n 
TA-W-30. 

Houstdfi 

In  the  fol 
investigation 
for  eligibi 
reasons 
TA-W-30, 
Service 

The  work  ers 
an  article  ai 
under  Sectipn 
1974. 
TA-W-30, 
Florence, 


ilily 


spa : 


I;  Dietrich  Industries,  Inc., 

PA 

Aeronca,  Inc., 

OH 
;  Lasky  Co.,  Millburn,  Nf 
';  Fuel  Systems  Textron. 
MI 

Hazleton  Pumps,  Inc., 

PA 

<;  Continental  EMSCO  Co., 
TX 
owing  cases,  the 
revealed  that  the  criteria 
have  not  been  met  for  the 
ified. 


316, 


4  88 


Increasec 
importantl 
firm. 


'  80;  Venezuelan  Line  (C.A. 
enez^olana  De  Navegacion), 
FL 

ers'  firm  does  not  produce 
ak  required  for  certification 
Sect  on  222  of  the  Trade  Act  of 


Corporal  s 
consolidatd 
transfer 
plant  to  otter 

TA-W-30, 


The 
criteria  (2) 
met.  Sales 
during  the 
for 

articles  li 
articles 
appropriate 
contributep 
separati 
absolute 
TA-W- 
Ranie^ 

Almost 
producti 
firm  are 
are  not 
product 

TA-W- 
Lafa 
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Electric  Apparatus 
Co.,  Inc..  Lester,  PA 

firm  does  not  produce 
required  for  certification 

222oftheTrade  Act  of 


;  Polystyrene,  Inc., 
.KY 

imports  did  not  contribute 
to  worker  separations  at  the 


TA-W-30 
V 

Miami 
The  wor 
an  article 
under 
1974. 

TA-W-30.kl3;  A.P.  Green  Industries. 
Inc.,  h  itchins,  KY 

decision  was  made  to 
production  and  thus 
from  the  Hitchins,  KY 
domestic  locations. 


wcrk 


Wl;  Miller  Group.  Inc.. 
Pottsv  lie  Bleach  6-  Dye, 
Independence  Plant,  Schuylkill,  PA 
revealed  that 
and  criteria  (3)  have  not  been 
or  production  did  not  decline 
relevant  period  as  required 
certification.  Increases  of  imports  of 
or  directly  competitive  with 

by  ^e  firm  or 
subdivision  have  not 
importantly  to  the 
or  threat  thereof,  and  the 
d  3cline  in  sales  or  production. 
;  Tec/j/7e<ivor/c,  Inc., 
OR 


iks 
pri  )duced  1 


ions 


30,231; 


ill  of  the  sales  of  diskett 
machinery  by  the  subject 
the  export  market  and  thus 
imtacted  by  the  imports  of  the 


30  308 
\y  ?tte 


I;  Wilrig  (USA),  Inc., 
LA 


jicreasau  imports  did  not  contribute 
portant  y  to  worker  separations  at  the 


TA-W-30,311;  Coltec  Industries, 

Menasco  Aerosystems  Div— Calif. 
Operations,  Burbank,  CA 
The  predominate  reason  the 
sepeirations  of  workers  and  ceasing  of 
production  was  due  to  a  decrease  in 
demand  from  the  subject  firm's  products 
from  domestic  manufacturers  of  military 
aircraft. 

TA-W-30,352;  Goetze  Gasket  Co., 
LaGrange.  GA 
Parent  Co  close  the  LaGrange  plant 
and  transferred  the  overwhelming 
majority  of  LaGrange  production  to  an 
affiliated  domestic  plant. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

TA-W-30,289  and  TA-VV-30.289A; 
Baytech,  Inc..  Midland.  TX  Big 
Lake,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  22. 
1993. 

TA-W-30, 190;  Houbigant,  Inc., 
Ridgefield,  NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
26, 1993. 

TA-VV-30,385;  R.C.K.  Welding,  Inc., 
Gilbert,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
27,  1993. 

TA-W-30,346;  Stapleton  Garment  Co., 
Thomson  Sample  Room,  Thomson. 
GA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
12,  1993. 

TA-W-30.360;  BASF  Corp..  Nylon 
Hosiery  Dept..  Lowland.  TN 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
19.  1993. 

TA-W-30,387;  Merit  Energy  Co..  Dallas, 
TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
15, 1993. 

TA-W-30,1 78;  Tube-Line  Co.,  Union, 
NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  27, 
1993. 

TA-W-30, 3 73;  Sung  Sportswear,  Inc., 
Stroudsburg,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
1,1993. 

TA-W-30,394;  Champion  International 
Corp.,  Klickitat,  WA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
27, 1993. 


TA-W-30,351;  Main  Street  Fashions, 
Roseta,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
13, 1993. 

TA-W-30,283;  Mary  Fashions,  Inc., 
Bath,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  23, 
1993. 

TA-W-30,353;  E.I.  Du  Pont  De  Nemours 
&  Co.,  Inc.,  Du  Pont  Industrial 
Imaging,  Rochester,  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  11, 
1993. 

TA-W-30, 367;  National  Medical  Care. 
Medical  Products  Div.,  Mc Allen, 
TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
19, 1993. 

TA-W-30,327;  Samedan  Oil  Corp., 
Midland.  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
9, 1993. 

TA-W-30,410;  Hoechst  Celanese  Corp., 
Coventry,  RI 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  4, 
1993. 

TA-W-30,339;  DG&E/Slocum  Limited 
Partnership,  Slocum,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  23, 
1993. 

TA-W-30.377;  Europe  Fashions. 
Garfield,  NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
15.  1993. 

TA-W-30,386;  Patti-Jo  Fashions,  Inc., 
Mayfield.  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
27,1993. 

TA-W-30,250;  Washington  Scientific 
Industries,  Inc..  Owatonna,  MN 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  17. 
1993. 
TA-W-30,1 89;  Baxter.  Baxter 

Anesthesia  Div.,  North  Reading.  MA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  27, 
1993. 

TA-W-30.381;  ACE  Radio  Control.  Inc.. 
Higginsville,  MO 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  25. 
1993. 
TA-W-30,255;  Packaging  Corp  of 

America,  PCA  East,  Piscataway,  NJ 


A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
10, 1993. 

TA-W-30,391;  E.KXon  Co  USA,  Exxon 
Shute  Creek  Facilitv,  Green  River. 
WY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  31, 
1993. 

TA-W-30.433;  IMC  Magnetics  Corp.. 
Eastern  Div.,  Hauppauge,  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
12,  1993. 

Also,  pursuant  to  title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D,  Chapter  2,  title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  November 
and  December,  1994. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
N.^FTA-TA.\  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(A)  that  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(B)  that  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased. 

(C)  that  the  increase  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(2)  that  there  has  been  a  shift  in 
production  by  such  worker^'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

NAFTA-TAA-00286;  Lone  Star 

Industries.  Inc.,  Nazareth  Cement 
Corp.,  Nazareth,  PA 
The  investigation  revealed  that 

criteria  (3)  and  criteria  (4)  were  not  met. 

The  investigation  findings  show  that 


sales  or  production  at  the  Nazareth 
plant  have  not  declined.  Also,  findings 
show  that  the  employees  at  the  subject 
plant  will  be  separated  because  the 
plant  is  being  sold  as  a  result  of 
reorganization  under  bankruptcy 
procedures. 

NAFTA-TAA-00274;  EFR  Corp., 
Everett,  WA 

The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
A  svu^ey  of  customers  of  EFR 
Corporation  revealed  that  customers  did 
not  import  logs  from  Canada  or  Mexico. 
NAFTA-TAA-00276;  Lockheed  Fort 
Worth  Co.,  Fort  Worth.  TX 

The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
The  investigative  findings  show  that 
production  declines  at  the  subject  plant 
are  related  to  cutbacks  in  defense 
spending.  A  sur\'ey  revealed  that 
customers  of  Lockheed  Fort  Worth 
Company  did  not  import  aircrafts  from 
Mexico  or  Canada. 

Affirmative  Determinations  NAFTA- 
TA.\ 

NAFTA-TAA-00284;  Quadrum 

Telecommunications,  Inc.,  Arab,  AL 
A  certification  was  issued  covering  all 
workers  of  Quadrum 
Telecommunication,  Inc.,  Arab,  AL 
separated  on  or  after  December  8, 1993. 
NAFTA-TAA-00280;  Kerr  Corp..  Sybron 

Dental  Specialties,  Romulus,  MI 
A  certification  was  issued  covering  all 
workers  of  Kerr  Corp.,  Sybron  Dental 
Specialties  Div.,  Romulus,  MI  separated 
on  or  after  December  8, 1993. 
NAFTA-TAA-00283:  W.R.  Grace  &■  Co— 

Conn  Construction  Products  Div., 

Wilder,  KY 
A  certification  was  issued  covering  all 
workers  of  W.R.  Grace  &  Co. — Conn., 
Construction  Productions  Div.,  Wilder, 
KY  separated  on  or  after  December  8, 
1993. 
NAFTA-TAA-00269;  Baxter  Healthcare 

Corp.,  Kingstree,  SC 
A  certification  was  issued  covering  all 
workers  engaged  in  employment  related 
to  the  production  of  medical  procedure 
trays  at  Ba.xter  Healthcare  Corp., 
Kingstree,  SC  separated  on  or  after 
Decembers,  1993. 
NAFTA-TAA-00277;  RB  &■  W  Corp., 

Kent  Plant,  Cleveland,  OH 
A  certification  was  issued  covering  all 
workers  of  RB  &  W  Corp.,  Kent  Plant, 
Cleveland,  OH  separated  on  or  after 
Decembers,  1993. 
NAFTA-TAA-00275;  Xerox  Corp., 

Oakbrook,  IL 
A  certification  was  issued  covering  all 
workers  of  Xerox  Corp.,  Oakbrook,  IL 
separated  on  or  after  December  8,  1993. 


NAFTA-TAA-00271 ;  Curtice  Bums 
Foods,  Inc..  A  Div.  ofNalley's  Fine 
Foods,  Tacoma,  WA 

A  certification  was  issued  covering  all 
workers  of  Curtice  Bums  Foods,  Inc.,  A 
Div.  ofNalley's  Fine  Foods,  Tacoma. 
WA  separated  on  or  after  December  8. 
1993. 

NAFTA-TAA-O0273;  Continental 
Apparel  Manufacturing  Co.. 
Defuniak  Springs.  FL 

A  certification  was  issued  covering  all 
workers  relating  to  the  assembly  of  jeans 
at  the  Continental  Apparel 
Manufacturing  Co.,  Defuniak  Springs, 
FL  separated  on  or  after  December  8. 
1993. 

NAFTA-TAA-00279;  ATAPCO— 

American  Trading  and  Production 
Co.,  Bristol.  PA 
A  certification  was  issued  covering  all 
workers  engaged  in  the  employment  of 
paper  related  filing  and  expanding 
supplies  at  ATAPCO — American 
Trading  and  Production  Co.,  Bristol,  P.\ 
separated  on  or  after  December  8, 1994. 

NAFTA-TAA-00278,  NAFTA-TAA- 
00278 A;  B;  ABEPP  Acquisition 
Corp..  DBA  Abbott  a-  Co..  Marion. 
OH.  North  Baltimore.  OH.  Prospect. 
OH 

A  certification  was  issued  covering  all 
workers  of  ABEPP  Acquisition  Corp., 
DBA  Abbott  &  Co.,  Marion,  North 
Baltimore  and  Prospect,  OH  separated 
on  or  after  December  8,  1993. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  December, 
1994.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  December  21, 1994. 
Victor  I.  Tninzo, 

Program  Manager.  Policy  &  Reemplnyment 
Services.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  94-32170  Filed  12-30-94:  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems:  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  meeting: 
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Special 


S  rst 


Name. 
Mechanical 

Dote  and 
to  5:00  p.m. 

Place:  NSF, 
Boulevard 

Contact:  Dr 
Director,  7 

Typeoj 

Purpose  of 
recommendat 
research  pro 
financial  res 

Agenda 
as  part  of  the 

Reason  for 
reviewed  inc 
proprietary  oi 
technical  in" 
salaries,  and 
concerning  i: 
proposals. 
U.S.C.  552  b. 
Government 

Dated 
Linda  Allen 

Deputy 
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Emphasis  Panel  in  Civil  and 
ems  (1205). 
.•  January  18, 1M5.  8:30  a.m. 


Room  5M.  4201  Wilson 
lington.  VA  22230. 
John  B.  Scaizi,  Program 
03-1306-1361. 
•/mei  ting;  Closed. 

,ne€ting:  To  provide  advice  and 
ons  concerning  support  for 
pbsals  su  ten  it  ted  to  the  NSF  for 
sei  irch. 

To  review  and  evaluate  proposals 
election  process  for  awards. 
Zhsing:  The  proposals  being 
ijide  information  of  a 
confidential  nature,  including 
fiohnation:  financial  data,  such  as 
I  ersonal  information 
n  iividuals  associated  with  ihe 
Thpse  matters  are  exempt  under  5 
c)(4)and  (6)  of  the 
1  the  Sunshine  Art. 

DecAnber : 


28,1994. 
ttenton. 
Direct  yr.  HEM. 

i  2326  Filed  12-30-94;  »:45  am] 


Special  Emfhasis  Pane*  in  Engineering 
Education  and  Centers — Notice  of 
Meeting 

In  accord;  nee  with  Federal  Advisory 
Committee  .  Let  (Pub.  L.  92-463,  as 
amended),  t  le  National  Science 
foundation  announces  the  following 
neeting: 

Name:  Spe<  ial  Emphasis  Panel  in 
Engineering  E  ducatioo  and  Centers  (173). 

£>ote/Tjme:  Januar>- 18,  1995,  8:30  a  ra- 
5  30  p.m. 

Place:  Natii  nal  Science  Foundation,  4201 
Wilson  Boule.ard,  Arlington.  VA  22330. 
Conference  P'  K>m  365. 

Type  of  Me  'ting:  Closed. 

Contact  Pel  son:  Sharon  Middledorf  and 
Mary  Poats,  E  ngineering  Education  and 
Centers  Divis  on.  National  Science 
Foundation. '  201  Wilson  Boulevard.  Rm  585, 
Arlington,  V,'   22230,  (703)  306-1384. 

Purpose  of  Kieeting:  To  carry  out 
Committee  ol  Visitors  (COV)  review, 
including  tju  mination  of  decisions  on 
proposals,  re'  iewer  comments,  and  other 
privileged  in<  terials. 

Reason  for  Closing:  The  meeting  is  closed 
to  the  public  jecause  the  Committee  is 
reviewing  pn  iposal  actions  that  will  include 
privileged  isl  ellectual  property  a;id  personal 
information  t  lat  could  harm  individuals  if 
they  were  dij  :nissed.  If  discussions  were  to 
open  to  the  p  iblic,  these  matters  that  are 
exempt  unde  ■  5  U.S.C.  552b(c)  (4)  and  (6)  of 
the  Govemm  snt  in  the  Sunshine  Act  would 
be  improper!  ■  disclosed. 

Dated:  Dec  jmber  28,  1994. 
Linda  Allen-  lenton, 
Deputy  Direc  or,  HBM. 

IFR  Doc.  94-  12327  Filed  12-30-94;  845  am) 
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Special  Emphasis  Panel  in 
Geosciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 

meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Geosciences  (1756). 

Dafe  and  Time;  January  17-18. 1995:  8:00 
a.m.  to  5:00  p.m. 

Place:  Room  730,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Jarvis  L.  Movers  (703) 
306-1522  and  Dr.  Sherry  O.  Farwell  (703) 
306-1522,  Program  Directors  Division  of 
Atmospheric  Sciences.  Room  775,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

-Agendo:  To  review  and  evaluate  Aerosol 
Characterization  Experiment  (ACE-1) 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  propretary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  USC 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  December  28.  1994. 
Linda  Allen-Benton, 
Deputy  Director.  HRM. 
[FR  Doc.  94-32329  Filed  12-30-94;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Proposed  AvaitatMlity  of  FY  95  Funds 
for  Financial  Assistance  (Grants)  To 
Support  Research  at  Educational 
Institutions  and  the  Exchange  of 
Information 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC),  Office  of  Nuclear 
Regulatory  Research,  announces 
proposed  availability  of  Fiscal  Year  (FY) 
95  funds  to  support  a  limited  number  of 
research  grants  to  educational 
institutions.  These  funds  may  al.so  be 
used  to  support  professional  meetings 
and  conferences  for  the  exchange  and 
transfer  of  research  concepts  and 
findings  related  to  the  safety  of  nuclear 
power  production. 

The  FY  95  ceiling  for  research  grants 
to  educational  institutions  is 


approximately  $1,050,000.00.  Of  this 
amount,  approximately  $456,000.00  will 
be  available  for  new  grants.  Because  of 
this  limitation,  proposed  grant  budgets 
should  be  restricted  to  about  $50,000.00 
per  year,  with  total  project  funding  not 
exceeding  $100,000.00  over  a  two-year 
period.  Proposals  for  new  FY  95 
research  grants  should  be  submitted 
between  the  date  of  this  Notice  and 
February  17.  \995.  Proposals  received 
after  February  17, 1995  will  be 
considered  for  FY  95  funding  to  the 
extent  practicable. 
ADDRESS:  Nuclear  Regulatory  , 

Coniniission.  ATTN:  Grants  Officer, 
Mail  Stop  T-7-I-2  Division  of 
Contracts,  Office  of  Administration, 
Washington.  DC,  20555. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  Crampton  on  (301)  415-6589  or 
Mary  Mace  on  (301)  415-7314. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  17.  1994,  the  Nuclear 
Regulatory  Commission  (NRC) 
published  in  the  Federal  Register  a 
notice  that  announced  the  proposed 
availability  of  FY  94  funds  for  the  NRC 
Grant  Program.  The  NRC  is  revising  that 
notice  to  provide  information  on  their 
grant  program  for  FY  93. 

Scope  and  Purpose  of  This 
Announcement 

Pursuant  to  Section  31. a  and  141.b  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  the  NRC's  Office  of  Nuclear 
Regulatory  Research  proposes  to 
support  educational  institutions, 
nonprofit  entities,  state  and  local 
govermncnts,  and  professional  srxjeties 
through  providing  funds  for  expansion, 
exchange  and  transfer  of  knowledge, 
ideas,  and  concepts  directed  toward  the 
NRC  safety  research  program.  Tlie 
program  includes,  but  is  not  limited  to, 
support  of  professional  meetings  and 
conferences.  In  addition,  the  NRC  has  a 
limited  amount  for  research  grants  to 
educational  institutions  (see  topics 
below).  The  FY  95  ceiling  for  these 
grants  is  approximately  $1,050,000.00 
with  approximately  $456,000.00  of  this 
amount  available  for  new  grants. 

The  purpose  of  this  program  is  to 
stimulate  research  to  provide  a 
technological  base  for  the  safety 
assessment  of  system  and  subsystem 
technologies  used  in  nuclear  power 
applications.  The  results  of  this  program 
will  be  to  increase  public  understanding 
relating  to  nuclear  safety,  to  pool  the 
funds  of  theoretical  and  practical 
knowledge  and  technical  information, 
and  ultimately  to  enhance  the 
protection  of  the  public  health  and 


safety,  hi  addition,  each  grant  to  an 
educational  institution  should  contain 
elements  which  will  potentially  benefit 
the  graduate  research  program  of  the 
institution,  e.g.,  graduate  student 
training. 

The  NRC  encourages  educational 
institutions  to  submit  research  grant 
proposals  in  the  following  areas: 

1.  Experiments  and  predictive 
modeling  for  thermal  stratification, 
thermal  striping  and  flow-induced 
vibration  in  plant  fluid  systems. 

2.  Evaluation,  modeling,  and 
experiments  on  phenomena  associated 
with  the  cooling  of  molten  debris  in  a 
reactor  vessel  lower  head  and  associated 
lower  head  failure  analyses  during  a 
severe  accident. 

3.  Modeling  and  experimentation  on 
two-phase  flow,  interfacial  relations, 
and  heat  transfer  in  reactor  coolant 
systems.  Experiments  in  modeling  of 
passive  heat  transfer  in  natural 
circulation  systems. 

4.  Development  of  condensation 
models  for  systems  codes  such  as 
RELAP5/MOD3  or  TRAC— PFI/MOD2 
for  two  cases:  with  and  without 
condensible  gases. 

5.  Conduct  experimentation  and 
model  development  of  the  boron  in 
reactor  coolant  systems  under  natural 
circulation  conditions. 

6.  Development  and  validation  of  a 
standard  model  of  human  performance 
in  (a)  nuclear  power  plant  operations 
and  maintenance,  (b)  medical  uses  of 
by-product  materials,  and  (c)  industrial 
uses  of  by-product  materials. 

7.  Effect  of  digital  I&C  technology  on 
operator  performance,  including 
vigilance,  response  rate,  response 
accuracy,  and  completeness. 

8.  Develop  and  codify  pragmatic, 
statistically  valid  methods  for  updating 
severe  accident  frequency  and 
consequence  analysis  to  reflect  results 
of  new  operational,  experimental  and 
calculation  data. 

9.  Develop  methods  and  comparison 
of  probabilistic  risk  assessment  (PRA) 
results  with  operational  data  and 
experience. 

10.  Evaluation  and  modelling  of 
microstructural  and  chemistry  changes 
in  grain  boundaries  of  irradiated 
austenitic  materials. 

11.  Development  of  nondestructive 
testing  methods  for  in-situ  evaluation  of 
reactor  vessel  material  properties  and 
propwty  degradation  due  to  aging,  such 
as  fracture  toughness,  fatigue,  residual 
life,  and  radiation  effects. 

12.  Determine  data  requirements  to 
assess  system  reliability  performance  to 
a  prescribed  goal  at  a  predetermined 
assurance  level. 


13.  Development  of  innovative 
methods  for  accurate  imaging  of  flaws  in 
thin  wall,  small  diameter  tubes. 

14.  Development  of  non-intrusive,  in- 
situ  condition  monitoring  and 
diagnostic  methods  for  detecting  and 
evaluating  degradation  of  electrical 
insulation  materials. 

15.  Development  of  methods  for 
predicting  and  measuring 
electrochemistry  and  chemistry  in 
crevices  and  cracks. 

16.  Development  of  and/or  validation 
of  models  to  predict  the  propagation  of 
seismic  ground  motion  in  Central  and 
Eastern  United  States  including  the  ♦ 
effects  of  ground  motions  on  the 
response  of  NPPs  and  their  site 
characteristics,  taking  into  consideration 
uncertainties  inherent  in  such  estimates. 

17.  Development  and/ or  validation  of 
models  to  explain  the  quaternary 
tectonics  and  seismicity  of  the  Central 
and  Eastern  United  States  (East  of  105 
degrees  W). 

18.  Development  of  techniques  and 
QA  and  QC  procedures  necessary  for 
rapid  bioassay  analysis  in  the  event  of 
accidental  internal  exposure. 

19.  Studies  of  volcanism  or  other 
disruptive  processes  or  events  in  the 
Basin  and  Range. 

20.  Development  of  improved 
instrumentation  or  techniques  for 
measuring  activity,  radiation  dose,  and 
dose  rates,  especially  from  small 
radioactive  particles,  and  materials  in 
the  environment  in  concentrations 
approaching  background. 

21.  Research  on  the  metabolism  of 
radionuclides  and  their  compounds 
relative  to  the  calculation  of  internal 
dose. 

22.  Validation  of  approaches  to 
quantitatively  assess  human  health' 
effects  of  radiation,  including  new 
approaches  to  analyses  of  human 
epidemiological  studies  and 
experimental  animal  studies,  and 
investigation  of  radiation  induced 
effects  at  the  cellular/molecular  levels 
and  repairs  thereof. 

23.  Development  of.  or  analysis  of  the 
effectivejness  of  decontamination 
technologies  for  land,  structures, 
recyclecl  materials  and  equipment  and 
estimation  of  individual  comparative 
costs.     I 

24.  Investigations,  including  natural 
analogutJ!  studies  for  long-term  analyses, 
of  coupUng  between  hydjologic, 
thermal.' chemical,  and/or  mechanical 
processes  as  they  affect  the  simulation 
of  high-lievel  waste  repository 
performance. 

25.  Development  of  methods  needed 
for  realization  of  risk-based  regulation. 


Eligible  Applicants 

Educational  institutions,  nonprofit 
entities.  State  and  Local  governments, 
and  professional  societies  are  eligible  to 
apply  for  a  grant  under  this 
announcement. 

Factors  Generally  Indicating  Support 
Through  Grants 

The  NRC's  benefit  from  the  results  of 
grants  should  be  no  greater  than  for 
other  interested  parties,  i.e.,  the  public 
must  be  the  primary  beneficiary  of  the 
work  performed.  Surveys,  studies,  or 
research  which  provide  specific 
information  or  data  necessary  for  the 
NRC  to  exercise  its  regulatory  or 
research  mission  responsibilities  will 
not  be  funded  by  a  grant.  Applicants 
requesting  support  for  work  which  has 
a  direct  regulatory*  application  should 
submit  their  requests  as  an  unsolicited 
proposal  for  consideration  as  a  contract 
rather  than  a  grant.  ' 

1 .  The  primary  purpose  of  NRC  grants 
is  to  support  the  development  of 
knowledge  or  understanding  of  the 
subject  or  phenomena  under  study. 

2.  The  exact  course  of  the  work  and 
its  outcome  are  usually  not  defined 
precisely,  and  specific  points  in  time  for 
achievement  of  significant  results  need 
not  be  specified. 

3.  The  NRC  desires  that  the  nature  of 
the  proposed  investigation  be  such  that 
the  recipient  will  bear  prime 
responsibility  for  the  conduct  of  the 
research  and  exercise  judgment  and 
original  thought  toward  attaining  the 
scientific  goals  within  broad  parameters 
of  the  proposed  research  areas  and  the 
resources  provided. 

4.  Meaningful  technical  reports  (as 
distinguished  from  Semi-Annual  Status 
Reports)  can  be  prepared  only  as  new 
findings  are  made,  rather  than  on  a 
predetermined  time  schedule. 

5.  Simplicity  and  economy  in 
execution  and  administration  are 
mutually  desirable. 

Proposal  Format 

Proposals  should  be  concise  and 
provide  a  thorough  understanding  of  the 
proposed  project.  Neither  unduly 
elaborate  applications  nor  voluminous 
supporting  documentation  is  desired. 

State  and  local  governments  shall 
submit  proposals  utilizing  the  standard 
forms  specified  in  Office  of  Management 
and  Budget  (OMB)  Circular  A-102 
(Revised).  Paragraph  6.c).  Nonprofit 
organizations,  universities,  and 
professional  societies  shall  submit 
proposals  utilizing  the  standard  forms 
stipulated  in  OMB  Circular  A-110. 
(Attachment  M). 

The  formal  used  for  project  proposals 
should  give  a  clear  presentation  of  the 
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proposed  pro  ect  and  its  relation  to  the 
specific  objec  tives  contained  in  this 
notice.  Each  proposal  should  follow  the 
format  outlined  below  unless  the  NRC 
specifically  authorizes  exception. 

1.  Cover  Pdge.  The  Cover  Page  should 
be  typed  acccfrding  to  the  following 
format  (subnet  separate  cover  pages  if 
the  proposal  is  multi-institutional): 

Title  of  proposal. — To  include  the 
term  "researtfc,"  "study,"  "conference," 
"symposium,"  "workshop."  or  other 
similar  designation  to  assist  in  the 
identificatiori  of  the  project; 

Cates 


Location  and 

SyiTifKKii 
Names  of  Prir 

Participai 
Total  cost  of  P^posal;  (Identify  Cost  by 

Fiscal 
Period  of  Proposal; 

Organization  o  r  Institution  and  Department; 
Required  Sign,  tures: 
Principal  Participants: 
Name:    _ 

Date:   

Address: 


Telephone  No. 

Required  Or^aftiaaUon  Approval: 

Name:     

Date:  

Address:    _ 


Telephone  No. 
Organization  ^ 

Name:    

Date:  

Address:    


F  inancial  OfRcer 


for  Conferences, 
I,  Workshop,  etc; 
pal  Researchers  or 


Telephone  No, : 

2.  Project  i  tescription.  Each  proposal 
shall  provide .  in  ten  pages  or  less,  a 
complete  an(  accurate  description  of 
the  proposed  project.  This  section 
should  provide  the  basic  information  to 
be  used  in  e\  aluating  the  proposal  to 
determine  it!  priority  for  funding. 
Applicants  r  lust  identifj'  other  possible 
sources  of  fit  lemcial  support  for  a 
particular  pr  )ject,  and  list  those  sources 
from  which  I  inamcial  support  has  been 
or  will  be  re(  nested. 

The  inforn  ation  provided  in  this 
section  must  be  brief  and  specific. 
Detailed  bac  aground  information  may 
be  included  ts  supporting 
documentati  an  to  the  proposal. 

The  follow  ing  format  shall  be  used  for 
the  project  djscription: 

(a)  Project  Goals  and  Objectives.  The 
project's  obj(  sctives  must  be  clearly  and 
unambiguou  sly  stated.  The  proposal 
should  justil  y  the  project  including  the 
problems  it  i  ntends  to  clarify  and  the 
developmen:  it  may  stimulate. 

(b)  Project  Outline.  The  proposal 
should  show  the  project  format  and 
agenda,  incli  iding  a  list  of  principal 
areas  of  topi  s  to  l)e  addressed. 


JMI 


(c)  Project  Benefits.  The  proposal 
should  indicate  the  direct  and  indirect 
benefits  that  the  project  seeks  to  achieve 
and  to  whom  these  benefits  will  accrue. 

(d)  Project  Management.  The  proposal 
should  describe  the  physical  facilities 
required  for  the  conduct  of  project. 
Further,  the  proposal  should  include 
brief  biographical  sketches  of 
individuals  responsible  for  planning  the 
project. 

(e)  Project  Costs.  Nonprofit 
organization  shall  adhere  to  the  cost 
principles  set  forth  in  OMB  Grcular  A- 
122.  Educational  institutions  shall 
adhere  to  the  cost  principles  set  forth  in 
OMB  Circular  A-21.  and  state  and  local 
government  shall  adhere  to  the  cost 
principles  set  forth  in  OMB  Circular  A- 
87. 

The  proposal  must  provide  a  detailed 
schedule  of  project  costs,  identifying  in 
particular — 

(1)  Salaries — in  proportion  to  the  time 
or  effort  directly  related  to  the  projects; 

(2)  Equipment  (rental  only): 

(3)  Travel  and  Per  Diem/Subsistence 
in  relation  to  the  project; 

(4)  Publication  Costs; 

(5)  Other  Direct  Costs  (Specify)— e.g.. 
supplies  or  registration  fees;  Note — Dues 
to  organizations,  federations  or 
societies,  exclusive  of  registration  fees, 
are  not  allowed  as  a  charge. 

(6)  Indirect  Costs  (attached  negotiated 
agreement/cost  allocation  plan);  and 

(7)  Supporting  Documentation.  The 
supporting  documentation  should 
contain  any  additional  information  that 
will  strengthen  the  proposal. 

Proposal  Submission  and  Deadline 

This  notice  is  valid  for  Federal 
Government  Fiscal  Year  95  (October  1, 
1994  to  September  30, 1995).  Potential 
grantees  are  advised,  however,  that  due 
to  the  limited  funding  available  for  new 
research  grants  to  educational 
institutions,  such  proposals  received 
after  February  17, 1995  will  be 
considered  for  FY95  funding  to  the 
extent  practicable. 

Funds 

For  Fiscal  Year  95,  the  U.S.  Nuclear 
Regulatory  Commission,  Office  of 
Nuclear  Regulatory  Research, 
anticipates  making  a  total  of 
approximately  $1,050,000.00  available 
for  fiinding  research  grants  to 
educational  institutions.  Of  this  amount, 
approximately  $456,000.00  will  be 
available  for  new  research  ^^nts  in 
FY95.  Because  of  this  limitation, 
proposed  grant  budgets  should  be 
restricted  to  about  550,000.00  per  year, 
with  total  project  funding  not  exceeding 
$100,000.00  over  a  period  of  two  years. 


Evaluation  Process 

All  proposals  received  as  a  result  of 
this  announcement  will  be  evaluated  by 
an  NRC  review  panel. 

Evaluation  Criteria 

The  award  of  NRC  grants  is 
discretionary.  Generally,  projects  are 
supported  in  order  of  merit  to  the  extent 
permitted  by  available  funds. 

Evaluation  of  proposals  for  researdi 
projects  will-employ  the  following 
criteria.  No  level  of  importance  is 
implied  by  the  order  in  which  these 
criteria  are  listed. 

1.  Adequacy  of  the  research  design. 

2.  Scientific  significance  of  proposal. 

3.  Technical  adequacy  of  the 
investigators  and  their  institutional 

4.  Relevance  to  a  researrJi  area(s) 
described  above. 

5.  Reasonableness  of  estimated  cost  in 
relation  to  the  work  to  be  performed  and 
anticipated  result. 

6.  Potential  benefit  of  the  project  to 
the  overall  benefit  of  the  institution's 
graduate  research  program. 

Evaluation  of  proposals  for 
professional  meetings,  conferences, 
symposia,  etc.  will  employ  the 
following  criteria: 

1.  Potential  usefulness  of  the 
proposed  project  for  the  advancement  of 
scientific  knowledge. 

2.  Clarity  of  statement  of  objectives, 
methods,  and  anticipated  results. 

3.  Range  of  issues  covered  by  the 
meeting  agenda. 

4.  Qualifications  and  experience  of 
project  speakers. 

5.  Reasonableness  of  estimated  cost  in 
relation  to  anticipated  results. 

Disposition  of  Proposals 

Notification  of  award  will  be  made  by 
the  Grants  Officer,  and  organizations 
whose  proposals  are  unsuccessful  will 

be  so  advised. 

Proposal  Instructions  and  Forms 

Questions  concerning  the  preceding 
information,  copies  of  application 
forms,  and  applicable  regulations  shall 
be  obtained  from  or  submitted  to  {Grant 
applications  packages.  Standard  Form 
424,  must  be  requested  in  writing):  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Grants  Officer,  Division  of  Contracts, 
Mail  Stop  T-712,  Office  of 
Administration,  Washington.  D.C. 
20555. 

The  address  for  hand-carried 
applications  is:  U.S.  Nuclear  Regulatory 
Commission.  ATTN:  Grants  Officer, 
Division  of  Contracts.  Office  of 
Administration.  Mail  Stop  T-712. 11555 
Rockville  Pike,  Rockville.  Md.  20852. 

Note:  Upon  delivery  of  the  application  to 
the  NRC  guard  desk  (at  the  above  address). 


the  guard  should  be  requested  to  telephone 
the  Division  of  Contracts  (415-7314)  for  pick- 
up of  the  application. 

Nothing  in  this  solicitation  should  be 
construed  as  committing  the  NRC  to 
dividing  available  fimds  among  all 
qualified  applicants. 

Dated  Rockville.  MDthis  20th  day  of 
December,  1994. 

For  the  U_S.  Nuclear  Regulatory 
Commission. 
Mary  Mace, 

3Grants  Officer,  Division  of  Contracts,  Office 
of  Administration. 

[PR  Doc.  94-32301  Filed  12-30-94;  8:45  «m| 
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[Docket  Nos.  50-295  and  50-304] 

Commonwealth  Edfson  Company,  Zion 
Nuclear  Power  Station.  Receipt  of 
Petition  for  Director's  Decision  Under 
10  CFR  2.206 

Notice  is  hereby  given  that  by  a  letter 
dated  November  3,  1994,  and  a  signed 
petition,  Robert  K.  Rutherford  and  other 
Zion  Nuclear  Power  Station  security 
guards  (Petitioners)  request  that  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
take  action  with  regard  to  the  new 
response  team  member  (RTM)  security 
plan  at  Zion  Nuclear  Power  Station. 

Petitioners  request  that  the  NRC 
reassess  and  withdraw  its  approval  of 
the  new  RTM  security  plan  and  require 
greater  justification  from  both  the 
licensee  and  the  security  contractor 
about  reduction  of  armed  guards  and  the 
defense  of  the  plant  to  what  Petitioners 
characterize  as  a  minimum  state  of 
operational  readiness.  As  bases  for  the 
request.  Petitioners  assert  that  the  new 
RTM  security  plan  degrades  actual  plant 
security;  that  the  proposed 
qualifications  in  the  plan  arc  causing 
employee  turnover,  undue  stress,  labor 
problems,  and  inconsistency  in  plant 
defense;  that  monetary  considerations 
should  not  take  priority  over  plant 
defense  and  administrative  jobs  should 
not  replace  front-line  security  guards; 
that  the  total  disarming  of  the  Zion 
owner-controlled  area  and  the  Zion- 
protected  area  is  highly  detrimental  to 
plant  defense  and  public  safety;  and  that 
modem  armaments  and  increased 
hostility  among  the  general  public  as 
well  as  terrorist  threats  from  either 
domestic  and/or  international  sources 
have  not  abated. 

The  letter  and  enclosed  petition  are 
being  treated  as  a  Petition  pursuant  to 
10  CFR  2.206  of  the  Commission's 
regulations.  The  Petition  has  been 
referred  to  the  Director  of  the  Office  of 
Nuclear  Regulatory  Regulation  (NRR). 
As  provided  by  10  CFR  2.206. 


appropriate  action  will  be  taken  on  the 
Petition  within  a  reasonable  time. 

A  copy  of  the  Petition  is  available  for 
inspection  at  the  Commission's  Public 
Document  Room  at  2120  L  Street.  NW.. 
Washington.  DC 

Dated  at  Rockville,  Maryland  this  22nd  day 
of  December  1994. 

For  the  Nuclear  Regulatory  Commission. 
William  T.  Russell, 

Director,  Office  of  Nuclear  Regulatory 
Regulation. 

[FR  Doc  94-32302  Filed  12-30-94;  8:45  «m| 

BILLING  CODE  7590-01 -M 


Rosemount  Nuclear  instrurr»ents,  tnc; 
Receipt  of  Petition  for  Director's 
Decision 

Notice  is  hereby  given  that  by  Petition 
dated  November  21,  1994,  Paul  M. 
Blanch  (Petitioner)  has  requested  that 
the  NRC  take  "prompt"  action  with 
regard  to  Rosemount  Nuclear 
Instruments,  Inc.  Specifically,  the 
Petitioner  requests  that:  (1)  Rosemount 
"immediately"  inform  all  users  of  safety 
related  transmitters  pursuant  to  Part  21 
of  Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR  Part  21)  of  the  shelf 
life  limitations  of  the  fill  oil  and  that  the 
oil  may  crystallize  if  tlie  transmitters  are 
exposed  to  temperatures  of  less  than  70 
degrees  Fahrenheit  (°F),  and  provide  all 
available  information  to  each  licensee 
for  evaluation  as  appucable  to  each 
facility;  (2)  the  NRC  take  "prompt  and 
vigorous"  enforcement  against 
Rosemount  for  both  its  failure  to  report 
to  users  of  the  transmitters  the  shelf  fife 
limitations  of  the  fill  oil  and  its  failure 
to  report  the  potential  of  the  oil  to 
crystallize  when  exposed  to 
temperatiu-es  of  less  than  70  °F,  and  that 
a  "separate  violation  mu.st  be  issued" 
for  each  defect  and  each  day  of  failure 
to  provide  the  required  notice;  and  (3) 
the  N'RC  consider  escalated  enforcement 
action  due  to  the  repetitive  nature  of 
these  violations.  As  a  basis  for  his 
request,  the  Petitioner  asserts  that, 
contrary  to  10  CFR  Part  21,  although 
Rosemount  was  aware  of  a  defect  that 
may  create  a  substantial  safety  hazard, 
it  failed  to  report  this  defect  to  the 
affected  licensees  within  five  working 
days  for  evaluation.  Specifically,  the 
Petitioner  alleged  that,  although  the 
NRC  informed  Rosemount  by  letter 
dated  June  2, 1994,  that  the  fill  oil  did 
not  meet  the  specified  performance 
requirements  to  assure  operabiUty  of 
transmitters  under  normal  operating 
conditions  in  that  crystallization  may 
occur  when  the  transmitters  are 
subjected  to  temperatures  of  less  than  70 
"F.  which  may  inhibit  the  operation  of 
many  transmitters.  Rosemoimt  withheld 


this  information  fi-om  licensees.  The 
Petitioner  asserts  further  that  this  Ls  a 
"repetitive"  violation  in  that  on 
November  15.  1994.  the  NRC  asse.ssed  a 
Severity  Level  n  violation  against 
Rosemount  for  failing  to  properly 
inform  licensees  of  a  potential  for  a 
sensor  cell  oil-loss  problem  in  violation 
oflO  CFR  21.21. 

The  request  is  being  treated  pursuant 
to  10  CFR  §  2.206  of  the  Commission's 
regulations.  The  request  has  been 
referred  to  the  Director  of  the  Office  of 
Nuclear  Reactor  Regulation.  The  request 
that  Rosemount  "immediately"  inform 
all  users  of  safety  related  transmitters  of 
the  shelf  life  limitations  of  the  fill  oil 
and  the  potential  for  crj'stallization  has 
been  denied.  As  provided  by  Section 
2.206,  action  will  be  taken  on  the 
Petitioner's  remaining  requests  within  a 
reasonable  time. 

A  copy  of  the  Petition  is  available  for 
inspection  at  the  Commission's  Public 
Document  Room  at  2120  L  Street,  NW., 
Washington,  DC  20555-0001. 

Dated  at  Rockville.  Mar\'land,  this  22nd 
day  of  December,  1994. 

For  the  Nuclear  Regulatory  Commission. 
William  T.  RusseU, 

Director.  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  94-32303  Filed  1 2-30-^:  8:45  am? 

BILLING  COOE  75«M>1-M 

[Docket  No.  50-298] 

Nebraska  Public  Power  District; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Detennination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
46,  issued  to  (he  Nebraska  Public  Power 
District  (the  licensee)  for  operation  of 
the  Cooper  Nuclear  Station  (CNS) 
located  in  Nemaha  County,  Nebra.ska. 

The  proposed  amendment  is  a  Line 
Item  Technical  Specifications 
Improvement  and  would  revise  the  CNS 
Technical  Specifications,  definition 
I.O.J,  concerning  entering  an  operational 
condition  consistent  with  the  wording 
proposed  in  NT^C  Generic  Letter  87-09. 
"Sections  3.0  and  4.0  of  the  Standard 
Technical  Specifications  on  the 
Applicability  of  Limiting  Conditions  for 
Operation  and  Surveillance 
Requirements,"  dated  June  4, 1987. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amcndeil 
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change  does  not  affect  plant 
thfe  design.  The  change  provides 
cjbility  requirements  to  the 
ions  for  Operation  (LCO). 
(  hange  incorporates  only  those 
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of  failures  are  created.  The  proposed  change 
serves  to  strengthen  the  existing  Cooper 
Nuclear  Station  (CNS)  Technical 
Specifications  (TS)  requirements  by 
eliminating  some  areas  of  confusion  and 
interpretation,  and  providing  a  clear 
statement  of  the  specification's  (I.O.J)  intent. 
The  proposed  change  will  ensure  that 
appropriate  administrative  requirements  are 
invoked  prior  to  any  change  in  an  operational 
condition. 

The  proposed  change  does  not  affect  the 
testing  methodology  for  any  systems.  There 
will  be  no  change  in  the  types  or  increase  in 
the  amount  of  effluents  released  offsite.  Since 
there  are  no  changes  to  the  function, 
operation,  or  surveillance  test  methodology 
of  any  system,  equipment,  or  component,  the 
possibility  of  a  new  or  different  kind  of 
accident  is  not  created. 

3.  Does  the  proposed  change  create  a 
significant  reduction  in  the  margin  of  safety? 

Evaluation 

The  proposed  change  does  not  reduce  the 
margin  of  safety  because  it  has  no  impact  on 
any  safety  analysis  assumption.  The 
proposed  change  clarifies  the  LCO  definition 
concerning  entry  into  an  operational 
condition.  The  proposed  change  ensures  that 
the  appropriate  administrative  requirements 
are  met  prior  to  any  change  in  an  operational 
condition.  The  proposed  change  serves  to 
strengthen  the  philosophy  of  compliance 
with  the  Technical  Specifications.  The 
change  is  administrative  in  nature  and 
provides  explanatory  information  which  does 
not  impact  any  safety  analysis.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Conunission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 


publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance,  the 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6t)22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  wTitten 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building.  2120  L  Street,  NW., 
Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  February  2, 1995,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Conunission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
'  which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington.  DC  and  at  the  local  public 
document  room  located  at  the  Auburn 
Public  Library.  118  15th  Street,  Auburn, 
Nebraska  68305.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 


with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  spjecificity 
requirf  ments  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  l>e 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  «f  the 
hearing.  Tlie  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  exf)ert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  p>arty. 

Those  permitted  to  inter\'ene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  includir.g  the  opportunity  to 
present  e\idence  and  cross-examinR 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
dtjfermination  on  the  issun  of  no 
significant  hazards  consideration.  The 
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final  determination  will  ser\-e  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  anv 
hearing  held  would  take  place  before 
me  issuance  of  any  amendinent. 

A  request  for  a  Bearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  2Q555,  Attention; 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelniau  Building. 
2120  L  Street.  NW.,  Washi:igton.  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  William 
D.  Beckner  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  and  to  Mr.  G.D.  Watson. 
Nebraska  Public  Power  District,  Post 
Office  Box  499,  Columbus,  Nebraska 
68602-0499.  attorney  for  the  licensee. 

Nontimely  filings  of  petitjons  for 
leave  to  interveoe,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
ab.sent  a  determination  by  the 
Commission,  the  presiding  olTicnr  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petitim  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(lUi)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  ddted  December  22.  1394. 
wliich  i.s  available  for  public  inspection 
at  the  Commission's  Public  Document 
Rocm.  the  Gehnan  Building,  2120  L 
Street,  NW.,  Vv'ashington,  DC  and  at  the 
local  public  document  room  Iccxited  at 
the  Auburn  Public  Library.  118  15th 
Street,  Auburn.  Nebraska  58305. 

Dated  al  Rorkviile,  Maryland,  th;<:  27ifc  day 
uf  December  1994. 


For  the  Nuclear  Regulatory  Commisnion. 
Uiniam  D.  Beckner, 

Director.  Projrct  Dirrc-1nrntelV-l.  FH-.i^inn 
of  Reactor  Projects-Ul/IV.  Office  nf  M,k  lent 
Reactor  Regulation. 

|FR  Doc.  94-32304  Filed  12-30-M;  8:45  anil 
BILUNG  COOC  75«M)1-M 


PROSPECTIVE  PAYMENT 
ASSESSMENT  COMMISSION 

Meeting 

Notice  is  hereby  given  of  the  m«jetings 
of  the  Prospective  Payment  Assessment 
Conimission  on  Tuesday  and 
Wednesdav.  January  17-18, 1995  al  tlie 
Madison  Hotel,  15th  4  M  Streets, 
Northwest.  Washington.  DC. 

The  Full  Commission  will  convnno  at 
9:00  a.m.  on  January  17,  1995,  and 
adjourn  at  approximately  5:00  p.m.  On 
Wednesday,  January  18, 1995.  the 
meeting  will  convene  at  9:00  a.m.  and 
adjourn  at  noon.  The  meetings  will  be 
held  in  Executive  Chambers  1,  2.  and  :i 
each  day. 

All  meetings  are  open  to  the  public. 
Donald  A.  Young, 

E.xerutive  Director. 

|FR"Doc  94-32240  Filed  12-30-94;  8.4.'j  a:n1 

BILLING  COOE  6820-eW-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35148;  File  No.  SR-NSCC- 
94-19] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  of 
Proposed  Rule  Change  To  Settle 
Certain  Mutual  Fund  Services 
Transactions  in  Same  Day  Funds 

De..-enibi'r2,1.  1954. 

Pursuant  to  Section  19(b)(1)  of  thi- 
.Securities  Fxchange  Act  of  1034 
("Aft  ") '  notice  is  hereby  given  tliat  on 
November  8.  1994,  the  National 
Securities  Clearing  Corporali'ui 
("NSCC")  filed  wilh  the  S«u  urities  and 
Exchange  Cnmiaission  ("rjjmmi.ssion  ") 
the  proposed  rule  rt.ange  as  dt^stxibed 
in  Items  1,  II.  and  Ml  below,  which  Items 
have  been  pivpared  primarily  by  N.SCC. 
The  Commission  is  publishing  this 
notice  to  solicit  couimenti.  on  the 
proposf>ri  i-ule  change  from  in1en•^;t^ 
persons. 


'  15  US.C  rfcs5t.<ui)li«wii. 
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I.  Self-Regula«ory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  jlule  Change 

The  proposf  d  rule  change  consists  of 
modifications  to  NSCC's  rules  relating 
to  Mutual  Fui]  d  Services  transactions  to 
allow  NSCC  t(  make  and  receive  same- 
day  funds  pay  ments  in  connection  with 
the  settlement  of  certain  mutual  fund 
transactions. 

II.  Self-Reguh  tory  Organization's 
Statement  oft  le  Purpose  of.  and 
Statutory  Bas  s  for.  the  Proposed  Rule 
Change 

In  its  fihng  rvith  the  Commission. 
NSCC  include  d  statements  concerning 
the  purpose  o  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  i  jceived  on  the  proposed 
rule  change.  1  he  text  of  these  statements 
may  be  exami  led  at  the  places  specified 
in  Item  IV  bel  3w.  NSCC  has  prepared 
summaries,  srt  forth  in  sections  (A).  (B). 
and  (C)  below  .  of  the  most  significant 
aspects  of  sue  i  statements. 

A.  Self-Regul  \tory  Organization's 
Statement  of  be  Purpose  of.  and 
Statutory  Bas  is  for.  the  Proposed  Rule 
Change 

The  purpos  e  of  the  proposed  rule 
change  is  to  e  nable  NSCC  to  offer  same- 
day  funds  mc  ney  settlement  capabilities 
as  part  of  its   'und/Serv  Service. 
Currently.  NJ  CC's  Fund/Serv  service 
processes  mu  tual  fund  transactions  in 
which  the  m(  ney  settlement  occurs  in 
next-day  fum  Is.  Money  settlement  for 
money  marks  t  and  no-load  mutual  fund 
transactions  i  (ccurs  in  same-day  funds 
and  cannot  p  -esently  be  accommodated 
by  NSCC's  Fi  ind/Serv  service.  The 
proposed  rul ;  change  will  permit  NSCC 
to  make  and  -eceive  same-day  funds 
payments  in  :onnection  with  the 
settlement  o  money  market  and  no-load 
mutual  fund  transactions.^- 

NSCC  will  not  net  a  member's  same- 
day  funds  de  Jit  or  credit  with  the 
member's  ne<t-day  funds  debit  or  credit 
Accordingly  the  proposed  rule  change 
modifies  NS  X  Rule  12  to  clarify  that 
there  will  be  more  than  one  mutual 
funds  settlin  i  trades  summary  which 
will  reflect  a  Tiounts  payable  to  or 
payable  by  ^  SCC  for  the  settlement  of 
Mutual  Fun(   Services  transactions. 
NSCC  will  p  -oduce  a  mutual  funds 
settling  trad  ss  summary  that  will 
evidence  th(  member's  same-day  funds 
mutual  func  s  settlement  obligation  and 
a  separate  n  utual  funds  settling  trades 


<  IV 


JMI 


-  NSCC  prese  i 
pi^Tr.ents  from 
Processors  for 
processed  thro 
for  commissior 
through  NSCC" 


illy  receives  same-day  funds 
•and  Members  and  Miitual  Fund 
idend  amounts  owed  and 
gh  NSCC's  Networking  service  and 
amounts  owed  and  processed 
Commission  Settlement  Ser\-ice. 


summary  that  will  evidence  the 
member's  mutual  funds  obligation 
settling  in  next-day  funds.  The  proposed 
rule  change  also  makes  technical 
changes  to  Sections  B  and  C  of  NSCC's 
Rule  52  to  conform  the  language 
regarding  money  settlement  and  the 
cross-references  to  NSCC's  settlement 

rule. 

NSCC  believes  that  the  proposed  rule 
change  is  consistent  with  Section  17A  of 
the  Act  and  the  rules  and  regulations 
thereunder  because  it  will  facilitate  the 
prompt  and  accurate  clearance  and 
s^tlement  of  securities  transactions. 

B.  Self-Regulatory  Organization 's 
Statenjent  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  or  impose  a  burden  on 
competition. 

C.  Self-Regulatcry  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  NSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  ff  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulator>' 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rulo  change  or 

(B)  institute  proceedings  to  determine 
whetlier  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  N.VV.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  WTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 


those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  N.W.. 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
offices  of  NSCC.  All  submissions  should 
refer  to  File  No.  SR-NSCC-94-19  and 
should  be  submitted  by  January  24. 
1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.-' 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  94-32251  Filed  12-30-94;  8:4.5  ami 

BILLING  CODE  801(M)1-M 


[Release  No.  34-35139;  File  No.  SR-nVSE- 
94-34] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
New  York  Stock  Exchange,  Inc. 
Relating  to  Amendment  of  Exchange 
Rule  92  To  Permit  Trading  Along  With 
Customers 

December  22.  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  September  27. 
1994.  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Sectirities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change,  and  on  December 
20.  1994.  submitted  amendment  no.  1  to 
the  proposed  rule  change,  as  described 
in  Items  I.  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
an  amendment  to  Exchange  Rule  92  to 
permit  member  organizations  to  trade 
along  with  customers  when  liquidating 
a  block  facilitation  position,  subject  to 
specified  conditions. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 


'  17  C(  R  2O0..)O-3(a!(12i  (1994). 


statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Currently,  Exchange  Rule  92  provides 
that  members  may  not  trade  for  their 
own  accounts  at  a  price  at  which  they 
hold  executable  customer  orders.  The 
rule  does  not  contain  any  exceptions  for 
any  type  of  proprietary  transactions, 
including  transactions  where  a  member 
firm  trades  for  its  own  account  along 
with  a  customer's  block-size  order  when 
liquidating  a  proprietary  block 
facilitation  position,  even  if  the 
customer  has  given  permission  for  the 
firm  to  trade  along  with  the  order. 

The  ability  to  liquidate  a  block 
facilitation  position  in  such 
circumstances,  however,  is  generally 
perceived  by  positioning  firms  and  their 
institutional  customers  as  a  reasonable 
aspect  of  the  block  facilitation  business, 
provided  there  is  disclosure  to 
customers  and  customer  consent.  The 
inability  to  liquidate  such  positions  in 
these  circumstances  may  impede  the 
block  facilitation  business,  as  firms  may 
be  reluctant  to  assume  block  facilitation 
positions  if  they  cannot  liquidate  them, 
subject  to  appropriate  safeguards,  while 
representing  customer  orders. 

The  Exchange  is  proposing  to  amend 
Rule  92  to  permit  member  organizations 
to  trade  along  with  a  customer,  when 
liquidating  a  block  facilitation  position, 
subject  to  the  following  conditions: 

•  The  customer  is  not  an  individual 
investor; 

•  The  customer's  order  is  for  10.000 
shares  or  more; 

•  The  customer  has  given  express 
permission  for  the  member  organization 
to  trade  along  with  the  order,  including 
an  understanding  of  the  relative  price 
and  size  of  allocated  execution  reports; 

•  The  member  organization  is 
hquidating  a  position  acquired  in  the 
course  of  facilitating  a  block  transaction; 
and 

•  The  member  organization's  orders 
are  for  an  account  used  to  record 
transactions  whereby  the  member 
organization  acquires  positions  in  the 
course  of  facilitating  customer  orders  of 
10,000  shares  or  more  (a  "proprietary 
facilitation  account"). 


The  Exchange  intends  to  inform 
members  and  member  organizations 
that,  although  the  amended  rule  does 
not  outline  a  specific  method  of  record 
keeping  evidencing  that  a  customer  has 
given  permission  to  trade  along,  the 
burden  of  proof  to  demonstrate  that 
customer  consent  was  obtained  will  fall 
on  the  member  or  member  organization. 

Paragraph  (a)  of  the  proposed  rule 
change  extends  the  provisions  of  Rule 
92  to  trades  by  an  Exchange  member  or 
member  organization  on  "any  other 
market  center."  This  provision  means 
that,  for  Exchange  members,  the  broad 
concepts  of  agency  law  and  fiduciary 
duty  codified  in  paragraph  (a)  of  Rule  92 
are  intended  to  apply  to  all  agency 
representation,  irrespective  of  market 
center.  The  limited  exception  provided 
in  paragraph  (b).  however,  is  intended 
to  apply  only  to  transactions  by 
members  on  the  Exchange.  Other  market 
centers  may  choose  to  adopt,  or  not 
adopt,  a  comparable  exception. 

The  supplementary  material  in 
section  .10  of  the  proposed  rule  change 
imputes  knowledge  of  customer  orders 
to  members  or  employees  engaged  in 
proprietary  trading  for  a  member  or 
member  organization,  unless  that 
organization  has  a  functional  separation 
of  the  area  doing  the  proprietary  trading 
from  other  areas  of  the  organization 
[e.g.,  as  between  a  broker  dealer 
operating  with  an  exemption  from 
certain  specialist  rules  pursuant  to 
Exchange  Rule  98  and  an  affiliated 
specialist  unit). 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  that  an  Exchange 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to.  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest.  The  proposed  rule 
change  will  enable  member 
organizations  to  add  depth  and  liquidity 
to  the  Exchange's  market,  while 
continuing  to  provide  customer 
protection  through  the  requirement  of 
customer  approval  for  trading  along 
situations. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  uith  the 
Secretary.  .Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  ruU^ 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the     - 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  ihn 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  oopyini>  at 
the  Commission's  Public  Referent  e 
Section,  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-94- 
34  and  should  be  submitted  bv  Jamiarv 
24. 1995. 

For  the  Commission,  by  the  Division  nf 
Market  Regulation,  pursuant  to  del«t;ated 

authority. 

Nfar);aret  il.  McFarland. 

Deputy  Secretary. 

|FR  Doc.  94-32252  Filed  12-.3(MJ4.  H.,.t  .ir.;J 
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[Release  No.  3-  -35149;  FUe  No.  SR-OCC- 
94-08] 

Self-Regulatqry  Organizations;  The 
Options  Clearing  Corporation;  Order 
Approving  a  Proposed  Rule  Change 
Relating  to  Flexibly  Structured  Index 
Options  Denominated  in  a  Foreign 
Currency 

iD€cember23,lJ94. 

On  August  19,  1994.  The  Options 
Clearing  Corp  oration  ("OCC")  filed  with 
the  Securities  and  Exchange 
romxnission  "Commission"')  a 
proposed  rul«  change  (File  No.  SR- 
OCC-94-08)  )ursuant  to  Section 
19(b)(1)  of  thi  Securities  Exchange  Act 
of  1934  ("Act  .'  Notice  of  the  proposal 
was  publishe  1  in  the  Federal  Register 
on  October  V  i,  1994.^  No  comment 
letters  were  r  jceived.  For  the  reasons 
discussed  be  qw,  the  Commission  is 
approving  thi  i  proposed  rule  change. 

I.  Description  of  the  Proposal 

On  Septem  ser  23.  1993.  the 
Commission  ipproved  a  proposed  rule 
change  filed  )y  OCC  to  accommodate 
the  clearance  and  settlement  of  flexibly 
structured  in  lex  options.'  Flexibly 
structured  in  iex  options  exhibit 
virtually  the  same  characteristics  as 
regular  inde?  options;  therefore.  OCC 
establishes  1<  ng  and  short  flexibly 
structured  in  dex  option  positions  in 
clearing  men  iber  accounts  in  precisely 
the  same  wa; '  it  currently  does  for 
regular  inde;  options.  OCC  incorporates 
flexibly  stru<  tured  index  options  in  its 
premium  set  lement,  margin  collection, 
exercise  noti  :e,  exercise  assignment, 
and  exercise  expiration  statement 
processes  wi  Lhout  significant  changes  to 
those  processes.  Premiums  and  exercise 
prices  for  thi  i  flexibly  structured  index 
options  that  currently  are  being  traded 
are  denomiii  ated  in  United  States 
dollars.  Fart  es  to  a  transaction  in  such 
an  option  m  ly  customize  certain  terms 
of  the  optioi  including  the  expiration 
date,  the  ex<  rcise  style,  the  exercise 
price,  the  ca  d  interval  in  the  case  of 
capped-styl(  options,  and  the  method  to 
be  used  for  i  stablishing  the  current 
index  value  for  purposes  of  setthng 
expiration  c  ate  exercises. 

Recently,  Llie  Chicago  Board  Options 
Exchange'C  CBOE")  amended  its  rules 
regarding  fli  ixibly  structured  index 
options*  in  order  to  allow  premiums 
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and  exercise  prices  of  such  options  to  be 
denominated  in  foreign  currencies 
rather  than  in  United  States  dollars. ^ 
Accordingly.  OCC  is  amending  its  By- 
Laws  and  Rules  in  order  to  clear  and 
settle  these  options  which  OCC  calls 
Flexibly  Structured  Index  Options 
Denominated  in  a  Foreign  Currency 
("FX  Index  Options"). 

To  accommodate  the  clearance  and 
settlement  of  FX  Index  Options.  Article 
XXIII  is  being  added  to  the  Article  of 
OCC  By-Laws.  Because  FX  Index 
Options  are  a  type  of  index  option,  the 
OCC  By-Laws  governing  index  options, 
Article  XVII,  is  being  incorporated  into 
new  Article  XXIII  and  is  being  made 
applicable  to  FX  Index  Options.  In 
addition,  because  FX  Index  Options  will 
settle  in  a  foreign  currency,  certain  of 
the  OCC  By-Laws  governing  Cross-Rate 
Foreign  Currency  Options  in  Article  XX 
also  are  being  incorporated  into  new 
Article  XXIII  where  appropriate.  For 
example,  those  By-Laws  governing 
extraordinary  events,  adjustments,  and 
the  payment  of  premiums  are  being 
incorporated  into  the  new  article. 

A  Chapter  XXIV  is  being  added  to  the 
OCC  Rules  to  accommodate  FX  Index 
Options.  FX  Index  Options  will  be 
exercised  pursuant  to  the  rules 
governing  existing  index  options. 
Accordingly,  the  niles  governing 
exercise,  assignment,  allocation,  and  the 
exercise  settlement  date  from  Chapter 
XVIII.  which  pertains  to  index  options, 
is  being  incorporated  into  new  Chapter 
XXIV.  In  addition,  the  settlement 
procedure  for  FX  Index  Options  will  be 
the  same  as  the  procedure  for  existing 
index  options.  Exercised  FX  Index 
Options  will  be  settled  through  the 
payment  of  an  exercise  settlement 
amount,  which  is  the  difference 
between  the  aggregate  exercise  price  and 
the  aggregate  current  index  value. 
Accordingly,  the  rules  governing 
exercise  settlement  and  the  exercise 
settlement  date  from  Chapter  XVIII  are 
being  incorporated  into  new  Chapter 
XXIV.  Because  FX  Index  Options  will 
settle  in  a  foreign  currency,  certain 
settlement  obligations  of  a  party  to  an 
FX  Index  Option  contract  will  be  similar 
to  the  settlement  obligations  of  a  party 
to  a  cross-rate  foreign  currency  option 
contract.  Therefore,  certain  rules 
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93-331  (order  approving  a  proposed  rule  change 
relating  to  FLEX  options  designated  in  foreign 
currencies). 

■>  Premium  and  exercise  prices  for  these  non- 
United  States  dollars  flexibly  structured  index 
options  mav  be  cpnoniinaterl  in  any  of  the  foreign 
currencies  currently  underlying  foreign  currency 
options.  Those  currencies  includa:  (1)  Australian 
dollars,  (2)  British  pounds.  (3)  Canadian  dollars.  (4) 
European  Economic  Community  currency  units,  (5) 
French  francs,  (B)  Germar.  Deutsche  nwrks.  (7) 
UpanesP  yen.  acd  (81  Swiss  frdiics. 


governing  settlement  obligations  from 
Chapter  XXI.  which  pertains  to  cross- 
rate  foreign  currency  options,  are  being 
incorporated  into  new  Chapter  XXIV. 
Specifically,  these  include  the 
obligation  to  set  up  bank  accounts  and 
the  consequence  of  failing  to  pay  a 
foreign  currency.  Finally,  FX  Index 
Options  will  be  margined  like  cross-rate 
foreign  currency  options  in  that  the 
margin  requirement  will  be  calculated 
in  the  applicable  trading  currency  and 
then  converted  to  United  States  dollars. 
Consequently,  the  language  of  Rule  211 1 
governing  margin  requirements  for 
cross-rate  foreign  currency  options  is 
being  incorporated  into  new  Chapter 
XXIV. 

Two  additional  changes  to  the  OCC 
By-Laws  and  an  additional  change  to 
OCC's  Rules  also  are  being  made. 
Specifically,  the  term  "FX  index  option 
clearing  member"  is  being  added  to  the 
definition  of  "clearing  member"  in 
Article  I,  Section  1  of  the  By-Laws.  In 
addition,  the  reference  to  the  term 
"FLEX"  in  the  definition  of  clearing 
member  is  being  changed  to  "flexibly 
structured  option"  in  order  to  make  that 
term  more. generic.  Finally,  OCC  Rule 
401  is  being  amended  to  require  that  the 
currency  in  which  the  option  is 
denominated,  the  expiration  date  of  the 
option  contract  as  opposed  to  the 
expiration  month,  and  the  cap  price,  if 
any.  be  included  in  the  Report  of 
Matched  Trades. 

n.  Discussion 

The  Commission  fmds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
niles  and  regulations  thereunder  and 
particularly  with  the  requirements  of 
Section  17A(b)(3)(F).6  Section 
17A(b)(3)(F)  requires  that  the  rules  of  a 
clearing  agency  be  designed  to  promote 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions, 
and  to  assure  the  safeguarding  of 
securities  and  funds  in  the  custody  or 
control  of  the  clearing  agency  or  for 
which  it  is  responsible.  The 
Commission  believes  that  OCC's 
proposed  rule  change  meets  these 
requirements  by  establishing  a 
framework  in  which  existing  OCC 
systems,  rules,  and  procedures  are 
extended  to  the  processing  of  the  FX 
Index  Options.  OCC  should  be  able  to 
implement  the  clearance  and  settlement 
of  the  FX  Index  Options  without  much 
difficulty  because  FX  Index  Options  are 
similar  to  regular  index  options  and 
cross-rate  foreign  currency  options 
currently  cleared  by  OCC.  The 
Commission  believes  that  the  use  of 


*- 15  U.S.C.  7aq-Ub);3)(F)  (loas). 


OCC's  systems  for  the  clearance  and 
settlement  of  FX  Index  Options  should 
facilitate  promptness  and  precision. 

III.  Conclusion 

The  Commission  finds  that  the 
proposal  is  consistent  with  the 
requirements  of  the  Act,  particularly 
with  Section  17A(b)(3)(F)  of  the  Act. 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-94-08)  be,  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-32253  Filed  12-30-94;  8:45  ami 

BILLING  COOe  8010-01-M 


[Release  No.  34-35140;  File  No.  SR-PSE- 
94-31] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
Pacific  Stock  Exchange,  Inc.  Relating 
to  the  Listing  and  Trading  of  Small 
Corporate  Offering  Registration 
("SCOR")  Securities  on  the  Exchange 

December  22,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  E)ecember  15,  1994, 
the  Pacific  Stock  Exchange,  Inc.  ("PSE" 
or  "Exchange")  filed  with  the  Seciu-ities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  is  submitting  this  rule  filing 
in  order  to  permit  the  Exchange  listing 
and  trading  of  common  stock  and 
preferred  stock  that  qualifies  under  the 
Small  Corporate  Offering  Registration 
("SCOR")  designation.' 


'  17  CFR  20O.3O-3(a)(12)  (1994). 

'  The  PSE  originally  proposed  to  list  and  trade 
SCOR  securities  in  1992.  That  proposal  was 
published  for  public  comment  in  Securities 
Exchange  Act  Release  No.  32514  (June  25, 1993),  SB 
FR  35496  (July  1,  1993)  (File  No.  SR-PSE-92-42). 
The  Commission  received  several  comment  letters 
regarding  the  proposal,  and  subsequently  published 
amendments  to  the  proposal  for  public  comment  in 
Securities  Exchange  Act  Releas"-  No.  34328  ()uly  7. 


IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self- regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Introduction 

The  Exchange  is  proposing  to  list  and 
trade  common  stock  and  preferred  stock 
that  qualifies  under  the  Small  Corporate 
Offering  Registration  ("SCOR") 
designation.  Under  the  proposal,  the 
SCOR  marketplace  will  be  implemented 
on  a  three-year  pilot  basis  and  the 
program  will  be  evaluated  at  least  on  an 
aimual  basis  to  determine  whether  this 
new  marketplace  has  achieved  its  policy 
objectives — to  facilitate  capital 
formation  for  small  businesses  and  to 
provide  public  market  liquidity.  The 
SCOR  program  will  include  any 
securities  of  an  issuer  that  has  been 
designated  as  common  stock  and/or 
preferred  issued  pursuant  to  (i) 
Regulation  A  under  the  Securities  Act  of 
1933  ("Securities  Act")  and  using  the 
prescribed  form  as  applicable;  or  (ii) 
Rule  504  under  the  Securities  Act  and 
using  Form  U-7  of  the  North  American 
Securities  Administrators  Association 
("NASAA")  or  a  state  variation  of  such 
form  with  substantially  similar 
requirements.^  Since  such  securities  are 
not  currently  listed  or  traded  on  any 
national  securities  exchange,  the  PSE 
believes  that  the  implementation  of  the 
Exchange's  proposal  will  facilitate  the 
capital  formation  process  for  small 


1994),  59  FR  35776  (July  13.  1994).  The  Exchange 
writhdrew  file  no.  SR-PSE-92-42  on  November  22. 
1994,  and  submitted  the  instant  filing  that  includes 
modifications  to  the  proposal  in  response  to 
comments  from  the  public  and  from  Commission 
staff. 

'  Once  a  single  issuance  of  securities  has  been 
accepted  for  listing  on  the  Exchange,  all  securities 
of  that  class  will  be  considered  to  be  "SCOR" 
securities  for  purposes  of  this  rule,  including 
restricted  securities  (i.e.,  securities  restricted 
pursuant  to  federal  or  state  securities  laws,  by  any 
other  law.  by  any  agreement,  or  in  any  other 
manner),  provided  that  such  restricted  securities 
may  not  iie  eligible  for  trading  on  the  Exchange. 


companies  and  will  supply  much- 
needed  liquidity  to  public  investors 
within  a  regulated  marketplace.  In 
addition,  under  the  proposal,  companies 
will  be  afforded  all  of  the  benefits  of  an 
Exchange  listing,  with  the  exception  of 
the  Blue  Sky  exemption  from  state 
securities  registration  requirements  and 
automatic  marginability. 

In  August  1992,  the  Commission 
adopted  certain  rules  as  part  of  its  Small 
Business  Initiatives  program.  The 
program  includes,  in  part,  substantive 
changes  to  the  "small  issues"  exemption 
from  registration  requirements  under 
the  Securities  Act  (Regulation  A),  as 
well  as  changes  to  the  "seed  capital" 
registration  exemption  pursuant  to  Rule 
504  under  the  Securities  Act.  These 
revisions  are  designed  to  facilitate  the 
access  of  small  companies  to  capital 
markets  and  to  reduce  the  costs  of 
compliance  with  the  federal  securities 
laws. 

Rule  504 

The  Commission's  modifications  to 
Rule  504  include  the  elimination  of 
several  restrictions  and  other  chai.gos 
that  would  allow  small  companies  to 
conduct  public  offerings  of  up  to  $1 
million  in  unrestricted  securities  during 
a  twelvemonth  period.  These  chai:ges 
are  designed  to  allow  small  companies 
to  market  offerings  directly  to 
prospective  investors  by  bypassing  both 
the  venture  capital  and  small 
underwriting  houses.  At  the  state  level, 
offerings  may  be  registered  using  the 
SCOR  registration  form.  Form  U-7: 
however,  such  limited  offerings  n;ust 
also  qualify  under  state  Blue  Sky  laws 
that  require  deliver}'  of  a  prospectus, 
offering  circular,  or  disclosure 
document  to  all  purchasers  prior  to  sale 
The  Form  lJ-7  has  been  supported  by 
the  American  Bar  Association  as  woll  as 
NASAA. ^ 

Regulation  A 

The  Commission  revised  Regulation  A 
to  exempt  from  registration  public 
offerings  of  up  to  $5  million  in  a  t'.\ clvp- 
month  period.  The  disclosure 
requirements  are  embodied  in  the 
offering  statement  (SEC  Form  1-A). 
which  consists  of  three  parts.  The 
offering  circular  is  contained  in  Pari  II 
and  may  be  prepared  in  three  alternative 
formats,  one  of  which  permits  the  use  of 
the  same  simplified  disclosure 
statement  (Form  U-7)  that  is  pres<:ribed 
by  most  slates  for  SCOR  offerings. 

The  Exchange  belicv«^s  these  ch.M,;4<>s 
to  Regulations  A  and  D.  in  conjum  !:.>n 


'  S<°e  Smiill  I  jir|>orale  OlTrring  Registrati' 
Program  and  Form  U-7,  1  Bli;i!  Sky  L  Rrp 
1  (i461  (.S.;il.i:!l>er  1994). 
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with  the  efforts 
in  the  forefront 
movement,  wil 
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i  of  be-.eral  states  that  are 
t  3i  the  small  business 
clearly  benefit  both  the 
investing  publi<  as  well  as  small 
companies  seeking  access  to  capital 
markets.  The  EAJiange  also  believes  the 
expanded  use  o  '  the  Form  U-7  in 
Regulation  A  of  erings  will  encourage  a 
more  effective  a  nd  simplified  system  of 
raising  capital. '  'he  collective  efforts  of 
federal  and  stat  s  agencies  to  streamline 
the  registration  process  for  small 
corporate  offeri  igs  is  especially 
important  becai  ise  the  institutional 
ventun?  capital  industry  has 
substantially  al  andoned  the  financing 
of  small  start-u  )  companies,  leaving 
them  the  privat ;  offering  market  as  the 
only  remaining  source  of  capital. 
Therefore,  the  (  evelopment  of  the  SCOR 
program  has  m;  ide  corporate  offerings 
more  flexible  a  id  less  costly  to  small 
companies,  wit  lout  compromising 
investor  protec  ion. 

Initial  and  Con  \inued  Listing 
Pfjquirements 

The  Exchang  3  has  in  place  a 
regulatory  proj  ram  that  will  ensure 
close  scrutiny  i  if  any  company  applying 
to  list  its  comn  on  stock  and/ or 
preferred  stock  u.ider  the  SCOR 
program.  The  1  i'-ing  qualification 
process  for  SO  )R  applicants  will  be  the 
same  as  the  pn  icess  in  place  for  other 
PSE-iisted  equ  ty  issuers.  The  merit 
review  process  is  coordinated  by  the 
Exchange's  Lis  tings  Department,  which 
works  directly  with  the  Equity  Listing 
Committee.  Th  is  Committee,  which  is 
comprised  of  f  oor  members,  "upstairs"' 
members  and  i  aember  firm 
representative  ,  has  substantial 
collective  expi  rience  in  the  evaluation 
of  companies  or  possible  listing  on  the 


Exchange 

The  Exchan 
marketplace  i 


preferred  stoc  l 
level  of  finaiic  i 


e's  proposed  SCOR 
limited  to  the  listing  of 


one  class  of  cr  ramon  st.K;k  and 


,.  To  ensure  a  m.inimum 
ial  performance  by  issuers 


under  the  SCt  R  program,  the  Exchange 
has  deveiopet  a  single  set  of  initial  and 
maintenance  I  isting  requirements  that 
will  apply  to  1  oth  common  stock  and 
preferred  stoc  ;..  In  formulating  the 
listing  require  meats  set  fonh  below,  die 
Exchange  con  mlted  extensively  with 
committees  o  NASA.A.*  die  California 
Department  oj  Corporations,  and  leaders 
from  the  smal  I  business  community. 
The  Exchang«  believes  that  the  proposal 
satisfactorily  addresses  the  mutual 


concerns  of  these  individuals  and 
organizations. 

Under  the  proposal,  at  the  time  of 
application  and  formal  request  for 
listing,  the  issuer  must  meet  all  of  the 
following  listing  requirements.  First,  the 
SCOR  offering  in  the  class  of  security  for 
which  the  issuer  is  applying  for  listing 
must  be  at  least  $5  per  share,  and 
constitute  at  least  150,000  publicly  held 
shares  with  a  minimum  public 
distribution  of  250  beneficial  holders.^ 
Second,  the  company  must  have  total 
net  tangible  assets  of  at  least  $500,000 
and  total  net  worth  of  at  least  $750,000. 
Third,  the  issuer  must  have  specific 
corporate  governance  policies  that 
comply  with  PSE  Rule  3.3.*  Fourth,  the 
issuer  must  provide  the  Exchange  with 
audited  financial  statements  that  are 
required  to  be  included  in  the  issuer's 
Exchange  Act  registration  statement. 
Fifth,  the  company  must  demonstrate 
that  the  product,  service,  or  technology 
is  sufficiently  developed  and  that  there 
is  a  reasonable  expectation  of  future 
earnings  from  its  business.  Finally,  the 
issuer  must  have  registered  the 
securities  of  the  class  at  the  state  level 
using  either  the  state  Form  U-7  (or  the 
equivalent  registration  form  to  which  a 
regulatory  review  is  applied)  or  a   - 
coordinated  state  filing  wiUi  the  federal 
Fonn  1-A  offering  statement. 

In  addition,  under  the  proposal,  once 
an  issuer's  class  of  security  has  been 
approved  for  listing  under  the  SCOR 
program,  the  following  requirements 
must  also  be  met.  First,  the  issuers  class 
of  common  stock  and/or  preferred  stock 
must  be  registered  under  section  12(b) 
of  the  Exchange  Act  (before  it  mayiie 
treaded  on  the  Exchange).  Second,  the 
issuer  must  comply  with  tlie  Exchange's 
listing  policies  and  agreements,  as  well 
as  the  reporting  and  disclosure 
requirements  of  the  Exchange  Act. 
Third,  in  listing  additional  shares  of  the 
same  class  of  common  stock  or  preferred 
stock,  the  issuer  must  meet  the 
applicable  federal  securities  laws  and 
state  registration  requirements.  Finally, 
an  issuer  listed  imder  the  SCOR 
program  must  comply  with  the 


*TheExchang< 
Small  B!isines8 
Pi^iness  Sales 
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dbcusjied  its  proposal  with  the 
Clpltal  Kormation  and  the  Smati 
Pi  ictices  c-jnunittess  of  NASAA. 


'The  term  "public  berieficia!  holder"  means  d 
beneficial  holder  who.  with  respect  to  the  issuer,  is 
rol  a  director  or  officer  or  member  of  the  immediate 
family  thereof  or  an  aliiliate  or  associate  thereof, 
and  whose  ownership  of  an  equity  security  is  less 
than  5%  of  the  total  number  of  shares  issued  and 
outstanding. 

"•PSE  Rult;  3.3  contains  corporate  governance 
requirements  regnrding  confiicts  of  interest, 
independent  directors/audit  committee,  quorum, 
shareholder  approval,  annual  meetings,  solicitation 
of  proxies  and  consents,  and  common  and  preferred 
stock  voting  rights.  SCOK  issues  are  subject  to  all 
of  these  corporate  governance  requirements  except 
for  the  independent  diiectors/audit  cotnmittee 
requir«aient  in  Rule  3.3(b). 


Exchange's  listing  maintenance 
requirements  set  forth  in  Rule  3.5(r). 

Trading  Environment  and  Transaction 
Reporting 

The  Exchange  intends  to  allocate 
common  stock  and  preferred  stock  listed 
under  the  SCOR  program  to  a  Specialist 
for  auction  market  trading.  Any 
transactions  in  such  securities  would  be 
reported  on  a  real-time  basis. 
Transactions  in  SCOR  securities  would 
be  identified  'oy  a  special  suffix  to  the 
ticker  symbol  so  that  members,  public 
investors  and  others  can  distinguish 
these  securities  from  other  securities 
traded  on  the  Exchange.  Finally,  all  of 
the  Exchange's  rules  and  equity 
surveillance  procedures  would  be 
applicable  to  transactions  in  SCOR 
securities. 

2.  Statutorj'  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  llie  Act 
in  that  it  is  de.signed  to  prevent 
fraudulent  and  manipidative  acts  and 
practices  and  to  perfect  the  mechanism 
of  a  free  and  open  market. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  dcps  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received.' 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  its  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Com.mission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  whether  the 
proposed  rule  change  should  be 
disapproved. 


"  For  a  discussion  of  the  comments  received  on 
the  previous  PSE  SCOR  listing  {Koposal  see 
Securities  Exchen^'R  Release  No.  34328.  supm  note 
1. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conunission.  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  ivill  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  FifOi  Street.  N.W., 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  cop3^ng  at  the  principal 
office  of  the  PSE.  All  submissions 
should  refer  to  File  No.  SR-PSE-94-31 
and  should  be  submittt?d  by  January  24, 
1995. 

For  the  Coirunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margatret  H.  McFariand, 
Deputy  Secretary. 
|FR  Doc.  94-32254  Filed  12-3«>-94;  8:45  am] 
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[Release  No.  34-35153;  File  No.  SR- 
Phnadep-94-05] 

Seif-Regutatory  Organization; 
Philadelphia  Depository  Trust 
Company;  Notice  of  Proposed  Rule 
Change  Concerning  Disposal  of 
Expired  Securities  Certificates  of 
Warrants  and  Rights 

December  27, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
October  6,  1994.  the  Philadelphia 
Depository  Trust  Company  ("Philadop") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  SR- 
Philadep-94-05)  as  described  in  Items  I, 
II,  and  III  below,  which  Items  have  been 
prepared  primarily  by  Philadep,  a  self- 
regulatory  organization  ("SRO").  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rtJa 
change  from  interested  persons. 


1 15  U.S.C  §  78s(b)(l)  (1988). 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Role  Change 

Philadep  proposes  to  implement  a 
rule  change  that  would  allow  the 
disposal  of  expired  securities 
certificates  of  warrants  and  rights.  The 
proposed  rule  change  would  enable 
Philadep  to  reduce  its  administrative 
expenses  associated  with  keeping 
expired  warrants  and  rights  related 
certificates  in  its  vault. 

II.  Self-Regulatory  Organization's 
Statement  Regarding  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Philadep  included  statements 
concerning  the  purpose  of  and  the  basis 
for  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  tex-t  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
Philadep  has  prepared  summaries,  as  set 
forth  in  sections  (A).  (B)  and  (C)  below, 
of  the  most  significant  aspects  of  these 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  ofder  to  reduce  costs  and  increase 
operational  efficiency.  Philadep 
proposes  to  implement  a  program  which 
would  allow  it  to  destroy  certain 
expired  securities  certificates, 
specifically  expired  warrants  and  rights. 
This  destruction  policy  would  enable 
Philadep  to  reduce  the  administrative 
and  safekeeping  expenses  associated 
with  keeping  expired  warrants  and 
rights  related  certificates  in  its  vault.  In 
implementing  this  program,  Philadep 
will  adhere  to  serveral  procedures  to 
assure  that  Philadep  does  not  assume 
any  undue  risk.  First,  Philadep  will 
contact  the  transfer  agent  or  the  issuer 
of  the  securities  after  the  securities  has 
reached  their  expiration  dates  to  verify 
that  the  respective  warrants  or  rights 
have  expired.  Second.  Philadep  will 
obtain  written  confirmation  fi-om  the 
transfer  agent  or  the  issuer  that  the 
certificates  representing  such  warrants 
or  rights  have  expired.  If  there  is  no 
transfer  agent,  Philadep  personnel  will 
exercise  all  reasonable  due  diligence  to 
confirm  the  expired  nature  of  the 
respective  certificates,  including  (1) 
consulting  with  Philadep's  legal 
department,  its  internal  audit 
department,  and  its  senior  management 
and  (2)  receiving  a  con&rraation  from 
the  issuer.  Third.  Philadep  (1}  will 
notify  its  participants  that  the 
certificates  have  expired  in  the 


judgment  of  the  transfer  agent  or,  where 
there  is  no  transfer  agent  exist,  other 
appropriate  parties;  (2)  will  delete  such 
securities  positions  finm  its 
participants'  account  on  or  after  tlic 
thirtieth  day  following  the  date  of  the 
notice;  and  (3)  will  mark  the  securities 
certificates  and  send  them  to  the 
internal  audit  department  for 
destruction.  Additionally,  at  Philadep's 
discretion,  if  may  retain  copies  of  the 
certificates  on  microfilm  or  on  other 
mediums. 

Philadep  believes  that  the  proposed 
program  complies  with  Section  17A  of 
the  Act  2  in  that  it  is  contemplated  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  the  clearance 
and  .settlement  of  securities  transactions 
by  providing  an  efficient  administrative 
mechanism  to  destroy  expired 
securities.  ^ 

B  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Philadep  believe  that  the  proposed 
rule  change  will  not  pose  any  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Receiivd  fn^nt 
Members.  Participants  or  Others 

Philadep  has  neither  solicited  nor 
received  any  comments  with  respfct  to 
the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  ilafe  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  perii>d  (i) 
as  the  Commission  may  designate  up  lo 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  Philadep  consents,  tbt" 
Commission  will: 
.  (A)  by  order  approve  such  prop<iKMl 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  pt;rsons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregt)ing. 
Persons  making  such  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington.  D.C  20549.  Copies  of  th«> 
submission,  all  subsequent 
amendments,  all  written  statements 
respecting  the  proposed  rule  change  I  hat 


l.-Jl'.S.C  <i7B<j-J  (19881. 
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Proposed  R«le  Change  To  Amend 
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Participant's  Agreement.  The  proposed 
rule  change  deletes  language  requiring 
peulicipants  to  e.xecute  and  deliver  a 
written  instrument  specif>'ing  their 
adherence  to  certain  obligations  set 
forth  in  SCCP  Rule  2.  Such  a  second 
WTitten  agreement  is  unnecessary 
because  once  a  Participant's  Agreement 
is  signed,  the  participant  has  agreed  to 
abide  by  all  of  the  rules  and  obligations 
of  SCCP,  including  those  set  forth  in 
SCCP  Rule  2.  Accordingly,  all 
provisions  of  Rule  2  will  be  directly 
enforceable  against  participants  without 
the  necessity  of  executing  a  separate 
written  agreement  specifying  selected 
provisions  of  SCCP's  Rule  2. 

II.  Discussion 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  17A  of  the  Act  and  specifically 
with  Section  17A(b)(3)(F).3  Section 
17A(b)(3)(F)  requires  that  a  clearing 
agency's  rules  assure  the  safe  guarding 
of  securities  and  funds  which  are  in  the 
custody  or  control  of  the  clearing  agency 
or  for  which  it  is  responsible.  Amended 
SCCP  Rule  2  complies  with  the 
requirements  of  Section  17A(b)(3)(F)  in 
that  it  requires  all  participants  of  SCCP 
to  sign  a  Participant's  Agreement  setting 
forth  their  rights  and  obligations. 
Requiring  a  signed  participant's 
Agreement  should  help  assure  the 
safekeeping  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
SCCP  by  creating  a  contract  which  binds 
participants  to  the  provisions  of  SCCP's 
by-laws  and  rules. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act.  and  in 
particular  with  the  requirements  of 
Section  17A  of  the  Act.  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  Nos.  SR- 
SCCP-94-05)  be.  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  94-32256  Filed  12-30-94:  8:45  am) 
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[File  No.  1-475] 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (A.  O.  Smith  Corporation, 
Common  Stock,  $1  Par  Value) 

December  27,  1994. 

A.  O.  Smith  Corporation  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2  (d) 
promulgated  thereunder,  to  wdthdraw 
the  above  specified  security  ("Security") 
from  listing  and  registration  on  the 
American  Stock  Exchange,  Inc. 
("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  in 
addition  to  being  listed  on  the  Amex, 
the  Security  is  listed  on  the  New  York 
Stock  Exchange,  Inc.  ("NYSE").  The 
Security  commenced  trading  on  the 
NYSE  at  the  opening  of  business  on 
December  14. 1994  and  concurrently 
therewith  the  Security  was  suspended 
from  trading  on  the  Amex. 

In  making  the  decision  to  withdraw 
the  Security  from  listing  on  the  Amex. 
the  Company  considered  the  direct  and 
indirect  costs  and  expenses  attendant  on 
maintaining  the  dual  listing  of  its 
securities  on  the  NYSE  and  on  the 
Amex.  The  Company  does  not  see  any 
particular  advantage  in  the  duel  trading 
of  the  Security  and  believes  that  dual 
listing  would  fragment  the  market  for 
the  Security. 

Any  interested  person  may.  on  or 
before  January  18,  1994  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
N.W..  Washington.  D.C.  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any.  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Cominission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  94-32305  Filed  12-30-94;  8:45  am) 
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issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  (Benson  Eyecare 
Corporation,  Common  Stocit,  $.01  Par 
Value);  File  No.  1-S435 

December  27,  1994. 

Benson  Eyecare  Corporation 
(■'Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
( "Security")  firom  listing  and 
registration  on  the  American  Stock 
Exchange.  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  inchide  the 
following: 

According  to  the  Company,  in 
addition  to  being  listed  on  the  Amex, 
the  Security  is  listed  on  the  New  York 
Stock  Exchange,  Inc.  ("NYSE").  The 
Security  commenced  trading  on  the 
NYSE  at  the  opening  of  business  on 
December  7,  1994  and  concurrently 
therewith  the  Security  was  suspended 
from  trading  on  the  Amex. 

In  making  the  decision  to  withdraw 
the  Security  from  listing  on  the  Amex, 
the  Company  considered  the  direct  and 
indirect  costs  and  expenses  attendant  on 
maintaining  the  dual  Usting  of  its 
securities  on  the  NYSE  and  on  the 
Amex.  The  Company  does  not  see  any 
particular  advantage  in  the  dual  trading 
of  the  Security  and  believes  that  dual 
listing  would  fragment  the  market  for 
the  Security. 

Any  interested  person  may,  on  or 
before  January  18,  1995,  submit  by  leUer 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NVV..  Washington.  DC  20549.  fat.ts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Exchange  and  what  terms, 
if  any.  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Comniis.sion,  by  the  Division  of 
Market  Regulation,  pursua.nt  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary: 

IFR  Doc.  94-32306  Filed  12-30-94;  8:45  am] 
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[Rel.  No.  IC-20797;  812-«422] 

MID  CAP  SPDR  Trust,  Series  t.  et  al.; 
Notice  of  Application 

Uecember  23.  1994. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for  Order 
under  the  Investment  Company  Act  of 
1940  ("Act"). 

APPLICANTS:  MID  CAP  SPDR  Trust.  - 
Series  1  ("Trust")  and  PDR  Services 
Corporation  (together  with  any  person 
directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with,  PDR  Services,  the  "Sponsor"). 
RELEVAirr  ACT  SECTIONS:  Order  requested 
under  section  6(c)  granting  an 
exemption  from  sectioos  4(2),  14(a), 
17(a)  (1),  17(a)  (2),  22(d).  22(e).  24(d). 
26(a)  (C)  and  rule  22c-l:  under  section 
17(b)  granting  an  exemption  from 
sections  17(a)(1)  and  17(a)(2);  and  under 
nile  17d-l  to  permit  certain  joint 
transactions  with  affiliates. 
SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  permitting: 

(1)  the  Trust  to  issue  non-redeemable 
securities  ("MID  CAP  SPDRs"); 

(2)  secondary  market  transactions  in 
MID  CAP  SPDRs  at  negotiated  prices, 
rather  than  at  a  current  public  offering 
price  described  in  the  prospectus; 

(3)  dealers  to  sell  MID  CAP  SPDRs  to 
purchasers  in  the  secondary  market 
unaccompanied  by  a  prospectus,  when 
prospectus  delivery  is  not  required  by 
the  Securitirs  .Act  of  1933; 

(4)  certain  expenses  associated  with 
the  creation  and  maintenance  of  the 
Trust  to  be  borne  by  the  Trust,  rather 
than  by  the  Sponsor; 

(5)  affiliated  persons  of  the  Trust  to 
deposit  securities  into,  and  receive 
securities  from,  the  Trust  in  connection 
with  the  purchase  and  redemption  of 
MID  CAP  SPDRs:  and 

(6)  the  Trust  to  reimburse  the  Sponsor 
for  payment  of  an  annuil  licensing  foe 
to  Standard  &  Poors.  The  ord«r would 
also  fnmporarily  permit  the  Trjst  to 
satisfy  redemption  requests  within  five 
business  daj  s  rather  than  seven 
calendar  days  and  exempt  the  Sponsor 
from  tlie  Acts  requirement  that  it     - 
purchase,  or  place  with  others.  $100,000 
w  orth  of  MID  CAP  SPDRs; 

FILING  DATE:  The  application  was  filed 
on  May  28,  1993;  and  amended  on  )ulv 
13,  1994.  By  letter  dated  December  23^ 
1994.  counsel,  on  behalf  of  applicants, 
agreed  to  file  a  further  aftiendment 
during  the  notice  period  to  make  certain 
technical  changes.  This  notice  reflects 
the  changes  to  be  made  to  the 
application  by  such  further  amendixi«it. 


HEARtNG  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  b«» 
issued  unless  the  SEC  orders  a  hearinf;. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  17.  1995,  and  should  be 
accompanied  by  proof  of  service  on  thi; 
applicants,  in  the  form  of  an  affidavit  nr, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  niiture 
of  the  writer's  interest,  the  reason  for  tht; 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretajy. 

ADDRESSES:  Secretary .  SEC,  450  Fifth 
Street,  N.W..  Washington.  DC  20549. 
Applicants,  c/o  American  Stock 
Exchange.  Inc.,  86  Trinity  Place.  Nfw 
^'ork.  New  York  10006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Felice  R.  Foundos.  Staff  Attorney,  al 
(202)  942-0571.  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1   The  Trust  is  a  unit  investment  Irusf 
("LIT")  thjt  will  be  organized  under  fh«' 
laws  of  'he  State  of  New  York.  The  Trust 
is  ilf  sitmed  to  provide  investors  with  a 
low  LOSt  instrument  that  closely  fr.irks 
th<!  St.andard  &  Poor's  MidCap  400 
Indi^x  (  'S&P  MidCap  400  Index),  th.»f 
trHdr.":  li'f  e  a  share  of  common  stork.  nn<\ 
thai  pays  quarterly  dividends 
prop'iriionate  to  those  paid  by  the 
ponf.lio  of  stocks  that  constitutes  the 
-S.v  F  MidQip  400  Index.'  The  .Sponsor  is 
a  'vht.liy-ownsd  subsidiary  of  »he 
Ainer'i  an  Sfock  Exchange  ("AMEX"). 
1  he  Bdnk  of  .\'evv  York  ("Trustee")  will 
act  as  u  jst**  of  the  Trust.  PDR 
Distributors.  Inc.  ("Distributor"),  a 
rcgistTed  broker- dealer  and  wholly- 
owned  subsidiary  of  Signature  Financi.-jl 
Group.  Inc..  w*il  serve  as  the  di:>tribiTtor 


'  T!'"  S*P  MidCap  400  lnd"X  L-  «r.  iiKJex  th.,1 
foru  v'S  on  middle  capiulizafinn  slorki  not 
int :  I'lPO  in  the  Standard  and  Poor's  500  Compukiti! 
Sloc«i  Price  Index  (".SiP  500  Index").  The  Usues 
im  Iiided  in  thp  S»P  .MidCap  400  Index  wcro 
sfiriipc  riom  a  population  of  1  700  wt-uritips,  «ti  h 
wi'h  a  19tt0  year-end  cspita!izi>.t!on  of  b«*twBeii  $200 
million  and  S5  bUlicn.  Asof  Oecamber  31.  1S93, 
applicants  estimate  that  over  S6  billion  was 
invested  in  or  indpxed  to  the  S*P  MidCap  400 
Index. 
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of  the  Tnisfs  securities,  known  as  MID 
CAP  SPDRs  (  or  Standard  &  Poor's 
MidCap  400  'ortfolio  Depositary 
Receipts). 

2.  Units  of  jeneficial  interest  in  the 
Trust  will  be  issued  in  aggregates  of 
25,000  MID  C  AP  SPDRs  known  as 
"Creation  Un  ts."  Each  MID  CAP  SPDR 
will  be  worth  one-fifth  the  value  of  the 
S&P  MidCap  ndex,  or  approximately 
S34  at  the  tim  e  of  filing  the  application. 
Each  Creatior  Unit,  therefore,  would 
cost  about  $8  10.000. 

3.  All  ordeis  to  purchase  Creation 
Units  from  th ;  Trust  must  be  placed 
with  the  Disti  ibutor,  who  shall  be 
responsible  f(  r  transmitting  such  orders 
to  the  Trustee .  The  Distributor  will 
furnish  to  pui  chasers  confirmation  that 
the  orders  ha  ^e  been  accepted,  but  shall 
reject  any  ore  er  that  is  not  in  proper 
form.  Upon  a  xeptance  of  an  order,  the 
Distributor  w  11  instruct  the  Trustee  to 
initiate  the  a\  propriate  procedures.  The 
Distributor  w  11  maintain  records  of  the 
orders  placet  with  it',  the  confirmations 
of  acceptance  s  it  issues,  and  the 
instructions  1 3  implement  deliver)'.  The 
Distributor  w  11  be  responsible  for 
distributing  p  rospectuses  and  may 
provide  certa  n  other  administrative 
services,  sucl  as  those  related  to  state 
securities  cor  ipliance.  The  Sponsor  will 
pav  the  Distrmutor  a  fee  for  its  services. 
The  Sponsor  ,vill  not  seek 
reimburseme  it  from  the  Trust  for  the 
payment  of  si  ich  fee  without  obtaining 
exemptive  re  ief  from  the  SEC. 

4.  Investors  wishing  to  purchase  a 
Creation  Unit  must  transfer  to  the  Trust 
a  "Portfolio  E  eposit,"  which  consists  of: 
(a)  a  portfolic  of  securities  that  is 
substantially  similar,  in  composition,  to 
the  component  securities  ("Index 
Securities")  c  f  the  S&P  MidCap  400 
Index;  (b)  a  Ci  ish  payment  equal  to  the 
dividends  aci  rued  on  the  Trust's 
portfolio  secv  rities  since  the  last 
dividend  pa\  tnent  by  the  Trust,  net  of 
expenses  anc  liabilities,  on  a  Creation 
Unit  basis;  ar  d  (c)  a  cash  payment  or    • 
credit  ("Balaj  icing  Amount")  designed 
to  equalize  th  e  net  asset  value  of  the 
S&P  MidCap  400  Index  and  the  net  asset 
value  of  a  Poi  tfolio  Deposit.  The 
Balancing  Ar  lount  is  required  because, 
among  other  hings,  a  Portfolio  Deposit, 
unlike  the  SS  P  MidCap  400  Index, 
cannot  conta  n  fractional  shares.  An 
investor  mak  ng  a  Portfolio  Deposit  also 
will  be  charg ;d  a  nominal  service  fee 
("Transaction  Fee")  to  defray  securities 
settlement  cc  sts.  as  discussed  below. 

5.  MID  CA  '  SPDRs  will  not  be 
individually  redeemable,  except  upon 
termination  (  f  the  Trust.  To  redeem,  an 
investor  mus  accumulate  enough  MID 
CAP  SPDRs  1 3  reconstitute  a  Creation 
Unit.  An  invi  istor  redeeming  a  Creation 
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Unit  will  receive  Index  Securities  and 
cash  identical  to  the  Portfolio  Deposit 
required  of  an  investor  wishing  to 
purchase  a  Creation  Unit  on  that  date. 

6.  Because  a  redeeming  shareholder 
will  receive  a  Portfolio  Deposit  in 
exchange  for  its  Creation  Unit,  and  only 
a  minute  portion  of  a  Portfolio  Deposit 
consists  of  cash,  the  Trustee  will  not  be 
forced  to  maintain  large  cash  reserves 
for  redemptions.  This  should  allow  the 
Trust's  resources  to  be  committed  as 
fully  as  possible  to  tracking  the  S&P 
MidCap  400  Index,  enabling  the  Trust  to 
track  the  Index  more  closely  than  other 
basket  products  that  must  allocate  a 
much  greater  portion  of  their  assets  for 
cash  redemptions. 

7.  Persons  obtaining  MID  CAP  SPDRs 
from  the  Trust  in  Creation  Unit  size 
aggregations  may  hold  those  MID  CAP 
SPDRs  or  sell  some  or  all  of  them  into 
the  secondar\'  market.  MID  CAP  SPDRs 
will  be  listed  on  the  AMEX  and  traded 
in  the  secondary  market  in  the  same 
manner  as  other  equitv  securities.  The 
price  of  MID  CAP  SPDRs  on  the  AMEX 
v\ill  be  based  on  a  current  bid/offer 
market.  Transactions  involving  the  sale 
of  MID  CAP  SPDRs  will  be  subject  to 
customary  brokerage  commissions  and 
charges. 

8.  Applicants  expect  that  the  price  at 
which  MID  CAP  SPDRs  trade  will  be 
disciplined  by  arbitrage  opportunities 
created  by  the  ability  to  purchase  or 
redeem  Creation  Unit-size  aggregations 
at  net  asset  value,  which  should  ensure 
that  MID  CAP  SPDRs  will  not  trade  at 

a  material  discount  or  premium  in 
relation  to  net  asset  value. 

9.  To  be  eligible  to  purchase  a 
Creation  Unit,  an  organization  must  be 
a  participant  in  the  continuous  net 
settlement  system  of  the  National 
Securities  Clearing  Corporation 
("NSCC")  or  a  Depository  Trust 
Company  ("DTC")  participant,  but  is 
not  required  to  be  an  AMEX  member. 
The  procedures  employed  to  process  a 
purchase  order  will  depend  upon 
whether  the  transaction  is  settled 
through  NSCC  or  DTC.  Procedures  for 
redeeming  a  Creation  Unit  are  analogous 
to  those  for  purchasing  one,  although 
redemption  requests  are  placed  with  the 
Trustee,  rather  than  the  Distributor. 

10.  MID  CAP  SPDRs  will  be  registered 
in  book-entry  form  only;  certificates  will 
not  be  issued.  The  DTC  or  its  nominee 
will  be  the  registered  owner  of  all 
outstanding  MID  CAP  SPDRs.  Records 
reflecting  the  beneficial  owners  of  MID 
CAP  SPDRs  will  be  maintained  by  the 
DTC  or  the  DTC  participants. 

11.  Persons  purchasing  Creation  Units 
will  be  cautioned  in  the  prospectus  that 
some  activities  on  their  part  may, 
depending  on  the  circumstances,  result 


in  their  being  deemed  statutory 
underwriters.  For  example,  a  broker- 
dealer  firm  may  be  deemed  a  statutory 
underwriter  if  it  purchases  Creation 
Units  from  the  Trust,  breaks  them  down 
into  the  constituent  MID  CAP  SPDRs, 
and  sells  the  MID  CAP  SPDRs  directly 
to  its  customers;  or  if  it  chooses  to 
couple  the  creation  of  a  supply  of  new 
MID  CAP  SPDRs  with  an  active  selling 
effort  involving  solicitation  of  a 
secondary  market  demand  for  MID  CAP 
SPDRs.  The  prospectus  will  state  that 
whether  a  person  is  an  underwriter 
depends  upon  all  the  facts  and 
circumstances  pertaining  to  that 
person's  activities.  The  prospectus  will 
explain  that  (a)  a  statutory  underwriter 
will  be  subject  to  certain  liability 
provisions  of  the  Securities  Act,  and  (b) 
dealers  who  are  statutory  underwriters, 
and  dealers  effecting  transactions  in 
MID  CAP  SPDRs  that  are  part  of  an 
"unsold  allotment"  within  the  meaning 
of  section  4(3)(C)  of  the  Securities  Act, 
will  be  unable  to  take  advantage  of  the 
prospectus  delivery  exemption  provided 
to  dealers  by  section  4(3)  of  the 
Securities  Act. 

12.  As  provided  in  the  rules  of  the 
AMEX.  applicants  will  make  available  a 
"Product  Description"  of  MID  CAP 
SPDRs  to  members  and  member 
organizations  for  distributions  by  them 
to  customers  purchasing  MID  CAP 
SPDRs.  In  addition,  members  are 
required  to  include  the  Product 
Description  with  sales  materials  relating 
to  MID  CAP  SPDRs  that  is  provided  to 
the  public.  The  Product  Description  is 
designed  to  provide  a  brief  and  readily 
understandable  description  of  the 
salient  aspects  of  MID  CAP  SPDRs.  The 
Product  Description  will  advise 
investors  that  a  prospectus  is  available 
without  charge  upon  request.  Although 
the  AMEX  rule  cannot  ensure  delivery 
of  a  Product  Description  to  investors 
purchasing  MID  CAP  SPDRs  through  a 
non-member  broker-dealer  in  a 
transaction  away  from  the  AMEX  floor, 
applicants  e.xpect  that  such  transactions 
should  be  extremely  rare.  In  addition, 
applicants  note  that  transactions 
effected  on  regional  exchanges  pursuant 
to  unlisted  trading  privileges  can  be 
covered  by  conditioning  the  grant  of 
such  privileges  upon  imposition  of  an 
exchange  requirement  that  Product 
Descriptions  be  delivered.  Purchases 
effected  over  the  counter  may  be 
somewhat  more  difficult  to  address, 
although  applicants  note  that  the 
National  Association  of  Securities 
Dealers,  Inc.  may  wish  to  promulgate  an 
advice  to  members  regarding  the  need  to 
distribute  a  Product  Description  to  every 


MID  CAP  SPDR  purchaser  on  the  same 
terms  as  required  by  the  AMEX  rule. 

13.  During  the  first  two  years  of 
operation,  the  Trustee  will  be  paid  a 
"Trustee's  Fee"  of  12/100  of  1%  of  the 
Trust's  net  asset  value  annually. 
Thereafter,  the  Trustee's  Fee  will  vary 
from  10/100  to  14/100  of  1%  per 
annum,  depending  on  the  net  asset 
value  of  the  Trust.  The  Trustee  may 
waive  all  or  a  portion  of  the  Trustee's 
fee.  The  Trustee  also  will  receive  a 
Transaction  Fee  directly  from  investors 
in  connection  with  certain  creations  and 
redemptions  of  Creation  Units  to  defray 
securities  settlement  costs.  The 
Transaction  Fee  will  vary  ft-om  $250  to 
$1500  per  Creation  Unit  depending 
upon  the  number  of  Creation  Units  the 
investor  creates  or  redeems.  An 
additional  amount  not  to  exceed  three 
times  the  Transaction  Fee  will  be 
charged  to  investors  who  purchase  and 
redeem  via  the  DTC  rather  than  the 
continuous  net  settlement  system  of 
NSCC,  to  cover  the  increased  expense 
associated  with  settlement  outside  the 
NSCC  clearing  process.  The  Sponsor 
may  modify  or  waive  the  Transaction 
Fee  for  certain  lot-size  creations  or 
redemptions.  Any  increase  of  the 
Transaction  Fee  will  be  subject  to  a 
maximum  of  20/100  of  1%  of  the  value 
of  a  Creation  Unit  at  the  time  of  creation 
or  redemption,  as  the  case  may  be.  All 
variations  in  the  Transaction  Fee  will  be 
imposed  in  compliance  with  rule  22d- 
1,  as  if  it  were  a  sales  load.  The  Trustee 
also  will  receive  as  compensation  any 
benefit  derived  from  holding  funds  of 
the  Trust  in  non-interest  bearing 
accounts. 

14.  The  Trust  will  make  quarterly 
distributions  of  an  amount  representing 
the  dividends  accumulated  on  portfolio 
securities  during  such  quarter,  net  of 
fees  and  expenses.  Additional 
distributions  will  be  made  to  the 
minimum  extent  necessary  to  comply 
with  certain  provisions  of  the  Internal 
Revenue  Code  and  to  avoid  the 
imposition  of  excise  taxes  imposed  by 
section  4982  of  the  Code.  The  Trust  also 
intends  to  make  available  the  DTC  book 
entry  Dividend  Reinvestment  Service 
through  which  investors  may  have  their 
dividend  distributions  reinvested  in 
MID  CAP  SPDRs.  The  Trusts 
prospectus  will  disclose  that  brokerage 
commissions,  if  any,  incurred  in 
obtaining  the  Index  Securities  necessary 
to  create  additional  MID  CAP  SPDRs 
with  the  cash  from  these  distributions 
will  be  an  expense  of  the  Trust. 

15.  Beneficial  owners  of  MID  CAP 
SPDRs  will  have  no  voting  rights  with 
respect  to  the  securities  held  by  the 
Trust.  The  Trustee  will  have  the  right  to 
vote  all  of  the  voting  stocks  in  the  Trust. 
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The  Trustee  will  vote  the  Trust's  shares 
in  the  same  proportion  as  all  other 
shares  of  the  security  are  voted.  If  this 
arrangement  is  not  permitted,  the 
Trustee  shall  abstain  from  voting. 

16.  Applicants  assert  that  MID  CAP 
SPDRs  afford  significant  benefits  in  the 
public  interest.  MID  CAP  SPDRs,  which 
track  non-S&P  500  securities,  will 
broaden  the  trading,  investing,  and 
hedging  opportunities  available  to 
investors  by  tracking  an  alternative 
segment  of  the  domestic  equity 
securities  market,  stocks  with  mid-range 
capitalizations.  Apphcants  believe  that 
MID  CAP  SPDRs  enhance  the  choices 
available  to  investors  and  provide  a 
cost-effective  mechanism  for  investing 
in  the  targeted  market  segment.  Further, 
the  Trust  should  be  able  to  track  the 
S&P  MidCap  400  Index  more  closely 
than  other  basket  products  that  must 
allocate  a  portion  of  their  assets  for  cash 
redemptions.  In  addition,  MID  CAP 
SPDRs  will  provide  a  low-cost  market- 
basket  security  that,  unlike  open-end 
index  funds,  can  be  traded  at  negotiated 
prices  throughout  the  business  day. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order 
granting  an  exemption  fi-om  sections 
4(2),  14(a),  17(a)(1),  17(a)(2).  22(d). 
22(e).  24(d).  and  26(a)(2)(C)  and  rule 
22c-l  and  permitting  them  to  engage  in 
affiliated  transactions  otherwise' 
prohibited  by  section  17(d)  and  rule 
17d-l.  Applicants  represent  that  the 
relief  requested  herein  is  substantially 
similar  to  that  gremted  in  the  application 
concerning  the  Standard  and  Poor's 
Depositary  Receipts  ("SPDRs ').  a 
similar  instrument  that  tracks  the  S&P 
500  Index.2 

2.  Section  4(2)  of  the  Act  defines  a 
UIT  as  an  investment  company  that, 
among  other  things,  issues  only 
redeemable  securities.  Because  MID 
CAP  SPDRs  are  not  individually 
redeemable,  applicants  request  an  order 
that  would  permit  the  Trust  to  register 
and  operate  as  a  UTT.  Applicants  note 
that  beneficial  owners  of  MID  CAP 
SPDRs  wishing  to  redeem  may  purchase 
additional  MID  CAP  SPDRs  and  tender 
the  resulting  Creation  Unit  for 
redemption.  Moreover,  because  the 
market  price  of  MID  CAP  SPDRs  will  be 
disciplined  by  arbitrage  opportunities, 
beneficial  owners  should  be  able  to  sell 
MID  CAP  SPDRs  at  approximately  net 
asset  value. 

3.  Section  22(d),  among  other  things, 
prohibits  a  dealer  from  selling  a 
redeemable  security  that  is  being 


'  See  SPDR  Trust.  Series  ),  Investment  Company 
Act  Release  Nos.  18959  (Sept.  17,  1992)  (notice)  and 
19055  (October  26.  1992)  (order)  ("SPDR  Order"). 


currently  offered  to  the  public  by  or 
through  an  underwriter,  except  at  a 
current  public  offering  price  descrilwd 
in  the  prospectus.  Rule  22c-l  generally 
requires  that  a  dealer  selling,  redeeming, 
or  repurchasing  a  redeem.able  security 
do  so  only  at  a  price  based  on  its  net 
asset  value.  Secondary  market 
transactions  in  MID  CAP  SPDRs  will 
take  place  at  negotiated  prices  (generally 
the  current  bid/offer  price  quoted  on  the 
AMEX),  not  at  a  current  offering  price 
described  in  the  prospectus,  and  not  at 
a  price  based  on  net  asset  value.  Thus, 
purchases  and  sales  of  MID  CAP  SPDRs 
by  dealers  in  the  secondary  market  will 
not  comply  with  section  22(d)  and  rule 
22c-l.  Accordingly,  applicants  have 
requested  an  exemption  from  these  two 
provisions. 

4.  The  concerns  sought  to  be 
addressed  by  section  22(d)  and  rule 
22c-l  with  respect  to  pricing  are 
equally  satisfied  by  the  proposed 
method  of  pricing  MID  CAP  SPDRs. 
While  there  is  little  legislative  history- 
regarding  section  22(d),  its  provisions, 
as  well  as  those  of  rule  22c-l,  appear  to 
have  been  enacted  (a)  to  prevent 
dilution  caused  by  certain  riskless- 
trading  schemes  by  principal 
underwriters  and  contract  dealers,  (b)  lu 
prevent  unjust  discrimination  or 
preferential  treatment  among  buyers 
resulting  from  sales  at  different  prices. 
and  (c)  to  assure  an  orderly  distribution 
of  investment  company  shares  by 
eliminating  price  competition  from 
dealers  offering  shares  at  less  than  the 
published  sales  price  and  repurchasing 
shares  at  more  than  the  published 
redemption  price.  Applicants  believe 
that  none  of  these  purposes  will  br 
thwarted  by  permitting  MID  C\P  SPDRs 
to  trade  in  the  secondary  market  at 
negotiated  prices.  First,  secondan' 
market  trading  in  MID  CAP  SPDRs. 
because  it  does  not  involve  the  Trust  as 
a  party,  carmot  result  in  dilution  of  a 
beneficial  owner's  investment.  Second, 
to  the  extent  different  prices  exist 
during  a  given  trading  day,  or  from  dav 
to  day.  such  variances  occur  as  a  result 
of  third-party  market  forces,  such  as 
supply  and  demand  and  interest  rates, 
not  as  a  result  of  unjust  or 
discriminatory  manipulation.  Therefore, 
secondary  market  trading  in  MID  CAP 
SPDRs  will  not  lead  to  discrimination  or 
preferential  treatment  among 
purchasers.  Finally,  applicants  contend 
that  the  proposed  distribution  system 
will  be  orderly  because  arbitrage  activitv 
will  ensure  that  the  difference  between 
the  market  price  of  MID  CAP  SPDRs  and 
their  net  asset  value  remains  narrow. 

5.  Section  24(d)  of  the  Act  provides. ' 
in  relevant  part,  that  the  prospectus 
delivery  exemption  provided  to  dealir 
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amounts  of  available  information  for 
investors. 

8.  In  addition  to  all  the  information 
set  forth  above,  investors  will  receive 
the  Product  Description.  While  not 
intended  to  substitute  for  a  full 
prospectus,  the  Product  Description  will 
contain  useful  information  about  MID 
CAP  SPDRs. 

9.  Section  26(a)(2)(C)  requires,  among 
other  things,  that  the  trust  indenture 
prohibit  payments  to  the  trust's 
depositor  [i.e..  the  Sponsor),  and  any 
affiliated  person  of  the  depositor,  except 
payments  for  performing  certain 
administrative  services  not  relevant 
hereto.  Applicants  request  an  exemption 
from  section  26(a)(2)(C)  to  permit  the 
Trust  to  reimburse  the  Sponsor  or 
AMEX.  up  to  a  maximum  of  30  basis 
points  of  the  Trust's  net  asset  value  on 
an  annualized  basis,  for  the  following 
expenses:  (a)  annual  licensing  fees  for 
use  of  die  -SAP  MidCap  400" 
trademark:  (b)  federal  and  state  annual 
registration  fees  for  the  issuance  of  MID 
CAP  SPDRs;  (c)  expenses  of  the  Sponsor 
relating  to  the  printing  and  distribution 
of  marketing  rhaterials  describing  MID 
CAP  SPDRs  and  the  Trust;  and  (d)  the 
initial  fees  and  expenses  incurred  in 
connection  with  the  organization  of  the 
Trust,  which  will  be  capitalized  and 
amortized  over  five  years  on  a  straight- 
line  basis. 

10.  Ordinarily,  the  sponsor  of  a  IJTT 
has  several  sources  of  income,  and 
expenses  normally  incurred  by  the 
sponsor  in  connection  with  the  creation 
and  maintenance  of  a  UIT  can  be  offset 
against  the  income  from  such  sources. 
As  the  proposed  Trust  is  structured, 
however,  the  usual  sources  of  income 
are  not  available  because  the  Sponsor 
will  not  impose  a  sales  load,  maintain 
a  secondary  market,  or  deposit  Index 
Securities  into  the  Trust.  Although  the 
Sponsor's  parent  company,  the  AMEX, 
will  earn  some  income  on  the  trading 
fees  imposed  on  transactions  occurring 
on  the  exchange,  apphcants  expect  that 
such  fees  will  generate  substantially  less 
revenue  than  what  would  have  been 
generated  by  a  normal  sales  load  or  sales 
charges  on  secondary  market  trades  of 
MID  CAP  SPDRs.  In  light  of  the  above, 
applicants  contend  that  the  abuse 
sought  to  be  remedied  by  section 
26(a)(2)(C)— "double  dipping"  by  UIT 
sponsors  collecting  money  from  their 
captive  trusts  on  top  of  the  profits 
iilready  generated  by  sales  charges  and 
other  sources  of  income — will  not  be 
present  if  the  requested  exemption  is 
granted.  In  any  event,  the  paxment  is 
capped  at  30  basis  points  of  the  Trust's 
net  asset  value  on  an  annualized  basis. 
Expenses  in  excess  of  that  figure  will  be 
.ihs/irbed  by  thi?  Spoui.or  or  tho  AMEX. 


11.  Section  14(a)  provides,  in  part, 
that  no  registered  investment  company 
may  make  an  initial  public  offering  of 
its  securities  unless  it  has  a  net  worth 
of  $100,000.  or  provision  is  made  in 
connection  with  the  registration  of  such 
securities  that  (i)  firm  agreements  to 
purchase  $100,000  worth  of  such 
securities  will  have  been  made  by  not 
more  than  25  persons,  and  (ii)  all 
proceeds,  including  sales  loads,  will  be 
refunded  to  investors  if  the  investment 
company  has  a  net  worth  of  less  than 
$100,000  within  90  days  after  the 
effective  date  of  the  registration 
statement. 

12,  Rule  14a-3  under  the  Act  provides 
an  e.xemption  from  section  14(a)  for 
UITs  that  invest  only  in  "eligible  trust 
securities"  and  agree  to  certain  investor 
safeguards,  including  the  refund  of  any 
sales  loads  collected  from  investors. 
Applicants  xvill  comply  in  all  respects 
with  rule  14a-3.  except  that  the  Trust 
will  not  restrict  its  investments  to 
eligible  trust  securities,  which  do  not 
include  equity  securities,  and  the 
Trustee  will  liot  refund  the  Transaction 
Fee  discussed  above.  The  fact  that  the 
Trust's  portfolio  is  invested  in  equity 
rather  than  debt  securities,  applicants 
contend,  does  not  negate  the 
effectiveness  of  the  safsguards  nor 
subject  investors  to  greater  risk  of  loss 
due  to  investment  in  an 
undercapitalized  investment  company. 
With  respect  to  the  Transaction  Fee, 
applicants  believe  that  it  is  not  a  sales 
load,  and  therefore  is  not  covered  by  the 
refund  provision.  In  addition,  the 
Transaction  Fee  will  be  paid  not  by 
small  retail  investors,  but  by 
institutional  and  other  sophisticated, 
well-capitalized  investors  who  can 
afford  the  $850,000  purchase  price  of  a 
Creation  Unit.  Such  investors  are  able  to 
assume  the  risk,  which  will  be  disclosed 
in  the  prospectus,  of  forfeiting  the 
relatively  small  additional  amount 
represented  by  the  Transaction  Fee. 

13.  Section  17(a)  generally  prohibits 
an  affiliated  person  of  a  registered 
investment  company  from  purchasing 
from  or  selling  to  such  company  any 
security  or  other  property.  Because 
purchases  and  redemptions  will  be  "in- 
kind"  rather  than  cash  transactions, 
section  17(a)  may  prohibit  affiliated 
persons  of  the  Trust  from  purchasing  or 
redeeming  Creation  Units.  Moreover, 
because  the  definition  of  affiliated 
person  includes  anyone  owning  5%  or 
more  of  an  issuer's  outstanding  voting 
stock,  every  purchaser  of  a  Creation 
Unit  will  be  affiliated  with  the  Trust  so 
loug  as  there  are  twenty  or  fewer 
holders  of  Creation  Units.  Applicants 
request  an  exemption  from  section  17(a) 
pursuant  to  sections  n[c)  and  17(b),  to 


permit  affiliated  persons  of  the  Trust  to 
purchase  and  redeem  Creation  Units. 

14.  Applicants  contend  that  no  useful 
purpose  would  be  served  by  prohibiting 
affiliated  persons  from  making  "in 
kind"  purchases  or  "in  kind" 
redemptions  of  Creation  Units.  The 
composition  of  the  Portfolio  Deposit 
deposited  by  a  purchaser  or  given  to  a 
redeemer  will  be  the  same  regardless  of 
the  investor's  identity,  and  will  be 
valued  pursuant  to  the  same  objective 
standards  applied  to  valuing  the  Trust's 
portfoHo  securities.  Thus,  "in  kind" 
purchases  and  redemptions  will  afford 
no  opportunity  for  affiliated  persons  to 
effect  a  transaction  detrimental  to  the 
other  holders  of  MID  CAP  SPDRs. 
Applicants  befieve  that  "in  kind" 
purchases  and  redemptions  will  not 
result  in  abusive  self-dealing  or 
overreaching  by  affiliated  persons  of  the 
Trust. 

15.  Applicants  request  an  order 
pursuant  to  rule  17d-l  that  would 
permit  the  Trust  to  reimburse  the 
Sponsor  or  the  AMEX  for  the  payment 
by  either  such  party  to  Standard  & 
Poor's  of  the  aimual  fee  required  under 
a  license  agreement.  The  license 
agreement  allows  applicants  to  use  the 
S&P  MidCap  400  Index  as  a  basis  for 
MID  CAP  SPDRs  and  to  use  certain  of 
Standard  &  Poor's  trademark  rights. 
Applicants  believe  that  relief  is 
necessary  because  the  Trust's 
undertaking  to  reimburse  the  Sponsor 
(an  affiliated  person  of  the  Trust)  and/ 
or  the  AMEX  (an  affiliated  person  of  the 
Sponsor)  may  constitute  a  joint 
enterprise  or  joint  arrangement  in  which 
the  Trust  is  a  participant,  in 
contravention  of  section  17(d)  and  rule 
17d-l. 

16.  Applicants  request  a  temporary 
exemption  from  the  requirement 
imposed  by  section  22(e)  of  the  Act  to 
provide  payment  or  satisfaction  of 
redemptions  within  seven  days 
following  tender  of  a  Creation  Unit  for 
redemption.  Applicant  represents  that 
the  Trust's  clearing  agent,  NSCC. 
currently  clears  all  trades  through  its 
system  in  five  business  days  and  short 
settlement  of  trades  will  not  be  available 
in  connection  with  the  MID  CAP  SPDR 
clearing  process.  NSCC  is  closed  for 
business  on  certain  holidays.  Under  the 
present  system,  if  a  Beneficial  Owner 
were  to  tender  a  Creation  Unit  for 
redemption  during  a  seven  day  period 
preceding  such  a  holiday,  NSCC's  five 
business  day  settlement  system  wo*ld 
result  in  a  redemption  on  the  eighth 
calendar  day  following  tender,  resulting 
in  a  technical  violation  of  section  22(e). 
Applicants  request  relief  to  permit 
redemption  in  five  business  days 
following  a  redemption  request  until  the 


effective  date  of  rule  15c6-l  adopted 
under  the  Securities  Exchange  Act. 
which  will  shorten  the  settlement 
period  to  three  business  days.  The  rule 
provides  for  a  transition  period  during 
which  securities  may  settle  in  four 
business  days.  After  the  effective  date  of 
the  rule,  the  NSCC  will  settle  in 
accordance  with  the  rule  and  relief  from 
22(e)  will  no  longer  be  necessary. 

17.  Applicants  assert  that  the  NSCC  is 
-  the  appropriate  institution  to  provide 
securities  clearing  services  for  the  Trust. 
It  is  the  nation's  largest  clearing  agency, 
clearing  95%  of  all  domestic  equity 
trades,  and  has  a  well-established 
reputation  in  the  financial  community. 
In  addition,  the  clearance  and 
settlement  of  four  hundred  separate 
securities  essentially  as  a  single 
transaction  requires  sophisticated 
clearing  services.  Applicants  have  found 
that  NSCC  is  able  to  provide  these 
services  and  has  enhanced  its  existing 
clearing  processes  to  handle  purchases 
and  redemptions  of  Creation  Units.  The 
use  of  NSCC  will  provide  beneficial 
owners  of  MID  CAP  SPDRs  with  state- 
of-the-art  securities  handling,  clearance, 
and  transfer  systems  services,  which, 
given  the  complexity  of  mirroring  the 
component  shares  of  the  S&P  MidCap 
400  Index,  is  extremely  important  to  all 
such  owners.  Applicants  also  note  that 
the  Sponsor  has  found  the  clearing 
process  efficient  and  reliable  when 
clearing  SPDRS  for  the  SPDR  Trust. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Applicants  will  not  register  a  new 
series  of  the  Trust,  whether  identical  or 
similar  to  Series  1,  by  means  of  filing  a 
post-effective  amendiment  to  the  Trust's 
registration  statement  or  by  any  other 
means,  unless  Applicants  have 
requested  and  received  with  respect  to 
such  new  series,  either  exemptive  relief 
from  the  SEC  or  a  no-action  position 
from  the  Division  of  Investment 
Management  of  the  Commission. 

2.  The  Trust's  prospectus  and  the 
Product  Description  will  clearly 
disclose  that,  for  purposes  of  the  Act, 
MID  CAP  SPDRs  are  issued  by  the  Trust 
and  that  the  acquisition  of  MID  CAP 
SPDRs  by  investment  companies  is 
subject  to  the  restrictions  of  section 
12(d)(1)  of  the  Act. 

By  the  Commission. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

jFR  Doc.  94-32257  Filed  12-30-94;  8:45  am) 
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Issuer  Delisting;  Notice  of  Application 
To  Withdraw  Prom  Listing  and 
Registration;  (Pratt  &  Lamt^rt  United, 
Inc.,  Common  Stock,  $.01  Par  Value) 
File  No.  1-994 

December  27, 1994. 

Pratt  &  Lambert  United.  Inc. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
("Security")  from  fisting  and 
registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  in 
addition  to  being  Hsted  on  the  Amex, 
the  Security  from  listing  and  registration 
include  the  following: 

According  to  the  Company,  in 
addition  to  being  listed  on  the  Amex, 
the  Security  is  listed  on  the  New  York 
Stock  Exchange,  Inc.  ("NYSE").  The 
Security  commenced  trading  on  the 
NYSE  at  the  opening  of  business  on 
December  7,  1994  and  concurrently 
therewith  the  Security  was  suspended 
from  tfading  on  the  Amex. 

In  making  the  decision  to  withdraw 
the  Security  from  listing  on  the  Amex, 
the  Company  considered  the  direct  and 
indirect  costs  and  expenses  attendant  on 
maintaining  the  dual  listing  of  its 
securities  on  the  NYSE  and  on  the 
Amex.  The  Company  does  not  see  any 
particular  advantage  in  the  dual  trading 
of  the  Security  and  believes  that  dual 
listing  would  fragment  the  market  for 
the  Security. 

Any  interested  person  may,  on  or 
before  [anuary  18,  1995  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street.' 
N.W.,  Washington.  D.C.  20549.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchange  and  what  terms, 
if  any.  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it.  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regiilalion,  pursuant  to  delegated 
authority, 

Jonathan  G.  Kalz, 

Secretary. 

jFR  Doc.  94-32307  Filed  12-.30-94;  8:4!"  o..i' 
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Impact  Statement: 
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To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHAVA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  E.tecutive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.  I 

Issued  on:  December  20,  1994. 
Meiisa  L.  Ridenour, 
Transportation  Siipenisor 
IFR  Doc.  94-32200  Filed  12-30-94.  8:45  am) 

BILLING  CODE  4910-22-M 


CCt 


Vi  I 


e  i 


desi  rib 


f  ede 


C  range 


b'. 


should  contact  Mr.  Steve  H^y  al  ITS 
AMERICA  bv  telephone  at  (202)  484- 
4665.  or  by  FAX  at  (202)  484-3483.  The 
DOT  contact  is  Ms.  Susan  Lauffer. 
FHWA.  HTV-1,  Washington,  D.C. 
20590,  (202)  366-0372.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.ni  .  e.t..  Monday 
through  Friday,  except  for  Federal 
holidays. 
(23  1I.S.C.  315,  49CFR1.48) 

Issued  on:  December  22.  1994. 
Rodney  E.  Slater, 
Federal  Highway  Administrator 
IFR  Doc.  94-32312  Filed  12-30-94;  8:45  am! 
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Intelligent  Transportation  Society  of 
America;  Public  Meeting 

agency:  Federal  Highway 
Administration  (FHWA).  DOT 
ACTION:  Notice  of  public  meeting. 


summary:  The  Intelligent  Transportation 
Society  of  America  (ITS  AMERICA)  will 
hold  a  meeting  of  its  Coordinating 
Council  on  Januarv  27. 1995.  The 
session  is  expected  to  focus  on:  (1) 
National  Intelligent  Transportation 
Systems  (ITS)  Program  Plan  Approval; 
(2)  ITS  Privacy  Principles  Approval;  (3) 
System  Architecture  Development 
Update;  (4)  Standards  Requirements 
Process;  (5)  Telecommunications 
Strategy;  and  (5)  Report  of  the  Futures 
Croup.'lTS  AMERICA  provides  a  forum 
for  national  discussion  and 
recommendations  on  ITS  activities 
including  programs,  research  needs, 
strategic  planning,  standards, 
international  liaison,  and  priorities.  The 
charter  for  the  utilization  of  ITS 
AMERICA  establishes  this  organization 
as  an  advisory  committee  under  the 
Federal  Advisory  Committee  Act 
(FACAl.  5  use  app.  2.  when  it  provides 
advice  or  recommendations  to  DOT 
officials  on  IVHS  policies  and  programs. 
(56  FR  9400.  March  6,  1991). 
DATES:  The  Coordinating  Council  of  ITS 
AMERICA  will  meet  on  January  27, 
1995.  from  8  a.m.  to  12  noon  e.t. 
ADDRESSES:  The  Omni  Shoreham  Hotel, 
2.o00  Calvert  Street.  N.W..  Washington. 
D.C.  20008.  (202)  234-0700. 
FOR  FURTHER  INFORMATION  CONTACT: 
Materials  associated  with  this  meeting 
may  be  examined  at  the  offices  of  IT^ 
AMERICA.  400  Virginia  Avenue.  SW., 
Suite  800.  Washington.  D.C.  20024. 
Persons  desiring  further  information  or 
to  request  to  speak  at  this  meeting 


State  Laws  and  Regulations  Affecting 
Interstate  Motor  Carrier  Operations; 
Establishment  of  a  Compliance  Date 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT 
ACTION:  Notice;  establishment  of 
compliance  date. 

SUMMARY:  The  FHWA  is  announcing  the 
date  by  which  States  must  adopt  and 
enforce  motor  carrier  safety  regulations 
that  have  the  same  effect  as  the  Federal 
Motor  Carrier  Safety  Regidations 
(FMCSRs)  and  are  applicable  to  all 
commercial  motor  vehicles  (CMVs)  used 
in  interstate  commerce  with  a  gross 
vehicle  weight  rating  (GVWR)  or  gross 
combination  weight  rating  (GCW'R)  of 
greater  than  10,000  pounds.  A  State's 
failure  to  comply  within  three  years  of 
January  3.  1995  will  subject  the  Slate  to 
the  loss  of  Motor  Carrier  Safety 
Assistance  Program  (MCSAP)  funding. 
DATES:  Each  State  must  adopt  and 
enforce  compatible  interstate  weight 
threshold  requirements  within  three 
years  from  January  3,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Brad  A.  TruUinger.  Office  of  Motor 
Carrier  Standards,  (202)  366-^009.  or 
Mr.  David  Sett.  Office  of  the  Chief 
Counsel,  (202)  366-0834.  Federal 
Highway  Administration.  Department  of 
Transportation.  400  Seventh  Street, 
SW..  Washington.  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m.. 
e.t..  Monday  through  Friday,  except 
legal  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  The  Motor 
Carrier  Safety  Act  of  1984  (The  Act). 
Pub.  L.  98-554.  98  Stat.  2832,  (codified 
as  amended  at  49  U.S.C.  31111),  seeks 
to  promote  the  safe  operation  of  CMVs 
in  interstate  commerce.  The  Act  was 
intended  to  assure  consistency  of  State 
laws  and  regulatory  requirements  as 
thev  pertain  to  commercial  vehicle 
safety.  The  Congress  found  that  there 
was  a  need  for  more  uniform  CMV 
safety  measures  between  the  State  and 


Federal  governments  that,  with 
.strengthened  enforcement,  would 
reduce  the  number  of  fatalities  and 
injuries  related  to  CMV  operations.  The 
Act  provided  that  State  laws  and 
regulations  pertaining  to  CMV  safety 
could  continue  to  be  enforced  only  if 
they  have  the  same  effect  as  the  Federal 
regulations.  ^ 

The  Act  also  created  a  Commercial 
Motor  Vehicle  Safety  Regulatory  Review 
Panel  to  review  all  State  laws  and 
regulations  as  they  pertain  to  motor 
carrier  safety  affecting  interstate 
operations.  The  focus  of  the  Safety 
Panel  was  to  determine  which  State 
laws  and  regulations  either  have  the 
same  effect,  are  more  stringent  than,  or 
are  less  stringent  than  the  requirements 
of  the  FMCSRs.  The  Safety  Panel 
initially  inventoried  over  70,000  State 
.motor  carrier  safety  laws  and 
regulations  affecting  interstate  carriers. 

In  August  of  1990,  the  Safety  Panel 
submitted  a  final  report  of  its  findings 
and  recommendations  to  the  Secretary 
of  Transportation,  (EXTT/FHWA. 
Achieving  Compatibility  of  State  and 
Federal  Safety  Requirements:  A  Report 
to  the  Secretary  of  Transportation. 
August  1990.)  The  Safety  Panel 
identified  many  State  laws  and 
regulations  that  were  determined  to  be 
less  stringent  than  the  Federal 
requirements.  The  Safety  Panel 
specifically  recommended  using  an 
approach  whereby  the  FHWA  could 
preempt  less  stringent  State  laws  or 
regulations,  deny  funding  under  the 
Motor  Carrier  Safety  Assistance 
Program,  or  both.  This  app.-oach  was 
subsequently  adopted  by  tiie  FHWA, 
and  codified  in  49  Q"R  parts  350  and 
355.  In  fact,  appendix  A  in  part  355 
specifically  uses  the  10.001  pound  or 
more  weight  threshold  as  an  example  of 
a  guideline  for  regulatory  review. 
However,  the  Safety  Panel  "gave  States 
latitude  on  the  compatibility  of  their 
weight  threshold  requirements" 
pending  the  outcome  of  an  FHWA 
rulemaking  action  on  this  issue, 
initiated  by  an  advance  notice  of   . 
proposed  rulemaking  (ANPRM) 
published  on  February  17.  1989.  at  54 
FR  7224.  (Safety  Panel  Report,  at  p.  11) 

The  FHWA  requested  comments  in 
the  ANPRM  on  possible  changes  to  the 
GVWR  criterion,  including  whether  the 
10.001  pound  weight  tlireshold  should 
be  raised  to  as  high  as  26,001  pounds. 
Because  the  information  obtained  from 
that  effort  did  not  support  a  change  in 
the  weight  threshold,  the  FHVVA  is 
.  closing  docket  MC-89-5,  and  is 
providing  notice  of  the  withdrawal  of 
the  weight  threshold  proposal  for  CMVs. 
elsewhere  in  today's  Federal  Register. 
Consequently.  States  will  be  granted  a 


three-year  period,  from  January  3,  1995. 
to  adopt  and  enforce  motor  carrier  safety 
laws  and  regulations  having  the  same 
effect  as  the  FMCSRs,  at  the  10,001 
pound  weight  threshold,  or  be  subject  to 
the  loss  of  MCSAP  funding.  It  should  be 
emphasized  that  this  notice  is  expressly 
limited  to  the  weight  threshold  issue 
concerning  the  definition  of  a  CMV  used 
in  interstate  conunerce.  States  are 
expected  to  maintain  regulatory 
requirements  that  are  consistent  with 
the  FMCSRs.  Generally,  a  State  has  up 
to  three  years  from  the  effective  date  of 
the  new  Federal  requirement  to  adopt 
and  enforce  tiiat  requirement.  The 
FHWA  vicv.  ■^  lliis  action  as  falling 
within  that  category.  Future  FHWA 
rulemaking  actions  will  specify 
appropriate  deadlines  for  the  States  to 
promulgate  and  adopt  their  appropriate 
regulatory  changes.  See  49  CFR 
350.11(f)  and  part  355,  appendix  A. 

Authority:  49  U.S.C.  app.  2301  through 
2304,  2505  through  2507;  49  U.S.C.  504  and 
3102;  23  U.S.C.  315,  49  CFR  1.48. 

Issued  on:  P«cemb8r  22,  1994. 
Rodney  E.  Slater. 
Federal  Highway  Administrator 
IFR  Doc  94-32310  Filed  12-30-94:  6:45  ami 
BILUNG  CODE  <910-22-P 


Federal  Railroad  Administration 
Petition  for  Waivers  of  Compliance 

In  accordance  with  49  CFR  Sections 
211.9  and  211.41.  notice  is  hereby  given 
that  the  Federal  Railroad 
Administration  (ERA)  has  received  a 
request  for  waivers  of  compliance  with 
certain  requirements  of  the  Federal 
safety  laws  and  regulations.  The  petition 
is  described  below,  including  the 
regulatory  provisions  involved,  the 
nature  of  the  relief  being  requested  and 
the  petitioner's  arguments  in  favor  of 
relief. 

Central  Puget  Sound  Regional  Transit 
Authority  (RTA) 

FRA  Docket  Numbers  SA-94-12  and 
RSGM-94-26 

The  RTA,  working  with  the 
Burlingtion  Northern  Railroad  and  the 
Union  Pacific  Railroad,  is  developing  a 
Commuter  Rail  Demonstration  Project 
(CRDP).  The  CROP  is  part  of  an  ongoing 
effort  to  improve  mass  transit  services  in 
the  three-county,  Seattle-Taco ma- 
Everett  region  in  the  State  of 
Washington.  The  RTA  plans  to  begin 
operation  in  late  January  or  early 
February  of  1995,  and  be  concluded  not 
later  than  May  31, 1995. 

The  RTA  effort  to  identify  suitable 
passenger  equipment  for  the  CRDP 


concluded  that  the  only  possible  source 
of  adequate  equipment  is  GO  Transit  in 
Toronto.  Ontario.  Canada.  RTA  plans  to 
lease  14  bi-level  passenger  carsi  two 
auxiliary  power  car  units  (APCLI)  and 
two  locomotives  from  GO  Transit.  Some 
of  the  same  GO  Transit  equipment  was 
leased  for  varying  lengths  of  time  by 
other  United  States  commuter  railroads 
in  the  past,  most  recently  by  the 
Southern  Cahfornia  Regional  Rail 
Authority  for  service  in  the  Los  Angeles, 
California,  area  to  augment  its 
equipment  fleet  because  of  the  iiicmase 
in  commuter  rail  demand  resulting  from 
the  January  17, 1994,  earthquake. 

The  RTA  seeks  waivers  of  c  -  pliance 
from  certain  sections  of  the  FRA 
regulations  which  are  described  herein. 
Conditional  waivers  were  granted  to  the 
other  commuter  rail  operators  which 
leased  the  GO  Transit  equipment. 

FRA  Docket  Number  SA-94-12 

The  RTA  seeks  a  temporary  waiver  of 
compliance  with  certain  provisions  of 
the  Railroad  Safety  Appliance  Standards 
(49  CFR  Pert  231)  for  14  CO  Transit 
passenger  cars  which  do  not  fully 
comply  with  the  regulations.  Section 
231.14(c)(3)  requires  that  the  side  corner 
handholds  be  located  specifically  in 
relation  to  the  center  line  of  the  coupler. 
RTA  states  that  the  side  corner 
handholds  are  not  located  the  correct 
distance  above  the  centeriine  of  the 
coupler. 

FRA  Docket  Number  RSGM-94-26 

The  RTA  seeks  a  temporary  waiver  of 
compliance  with  certain  provisions  of 
the  Railroad  Safetv  Glazing  Standards 
(49  CFR  Part  223)  for  14  GO  Transit  bi- 
level  commuter  passenger  cars.  2  APCU, 
and  2  locomotives  which  do  not  fully 
comply  with  the  regulation.  The  glazing 
material  installed  in  the  equipment  is 
manufactured  to  CSA-D263-1972  (A.NSI 
Z.26.1)  standards,  laminated  safety  glass 
suitable  for  locomotives  and  railway 
cars.  The  side  facing  and  end  facing 
glazing  material  is  not  in  compliance 
with  49  CFR  Section  223.15. 

Interested  parties  are  invited  to 
participate  in  lljese  proceedings  by 
submitting  written  reviews,  data,  or 
comments.  FR-A  does  not  anticipate 
scheduling  a  public  hearing  in 
coimection  with  tl.ese  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA.  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  SA-94-12)  and 
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submitted  in  triplicate  to  the 
Chief  Counsel.  Federal 
Aldministration,  Nassif 
Seventh  Street.  S.W.. 
D.C.  20590. 

received  before 

>.  1995  will  be  considered  by 
final  action  is  taken, 
received  after  that  date  will 
as  far  as  practicable.  All 
cojnmunications  concerning 
are  available  for 
during  regular  business 
-5  p.m.)  in  Room  8201, 
ding.  400  Seventh  Street 

ton.  D.C.  20590. 
Washington,  D.C.  on  December 
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a.m. 


A  dministrator  for  Safety. 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requiremjents  Submitted  to  0MB  for 


Review 

December 

The  Department 
submittec 
informati 
OMB  for 
Paperwork 
Public  La  v 
submissic  n( 
calling  thp 
Officer  li 


7,  1994. 

of  Treasury  has 
the  following  public 
in  collection  requirement(s)  to 
fleview  and  clearance  under  the 
Reduction  Act  of  1980, 
96-11.  Copies  of  the 
s)  may  be  obtained  by 
Treasury  Bureau  Clearance 
ked.  Comments  regarding  this 
informati  )n  collection  should  be 
addressee  to  the  OMB  reviewer  listed 
and  to  lh(  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110. 1425  New  York 
Avenue. !  4W.,  Washington,  DC  20220. 


Bureau  o 
Firearms 


investiga  t 

establish 

compl 


Alcohol,  Tobacco  and 
(BATF) 


Estimated  Burden  Hours  Per 
Respondent:  10  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
7,227  hours. 
OMB  Number:  1512-0500. 
Form  Number:  ATF  F  5630.5R  and 
ATF  F  5630.5RC. 

Type  of  Review:  Extension. 
Title:  Special  Tax  "Renewal" 
Registration  and  Return  and  Special  Tax 
Location  Registration  Listing. 

Description:  26  U.S.C.  Chapters  51,  52 
and  53  authorize  the  collection  of 
special  occupational  tax  from  persons 
engaging  in  certain  alcohol,  tobacco  or 
firearms  businesses.  ATF  F  5630.5R  and 
ATF  F  5630.5RC  are  used  for  the  annual 
renewal  cycle  to  both  compute  and 
report  the  tax  and  as  an  application  for 
registry  as  required  by  statute.  Upon 
receipt  of  the  tax,  a  special  tax  stamp  is 
issued. 

Respondents:  Individuals  or 
households.  State  or  local  governments. 
Businesses  or  other  for-profit.  Small 
businesses  or  organizations. 

Estimated  Number  of  Respondents: 
402,000. 

Estimated  Burden  Hours  Per 
Respondent:  24  minutes. 
Frequency  of  Response:  Annually. 
Estimated  Total  Reporting  Burden: 
160,800  hours. 

Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200,  650 
Massachusetts  Avenue,  N.W., 
Washington,  DC  20226. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer 
[PR  Doc.  94-32292  Filed  12-30-94;  8:45  am] 

BILLING  CODE  4810-31-P 


OMB  ^  umber:  1512-0184. 

Form  I'  umber:  ATF  F  5400.4. 

Tvpe  o  '  Review:  Extension. 

Title:  t  xplosives  Transaction  Record. 

Descrif  >tion:  This  form  is  used  to 
verify  th(  qualification  and 
identifici  tion  of  unlicensed  persons 
wishing  1  o  purchase  explosive  materials 
from  lice  ised  dealers,  as  well  as  the 
location  n  which  the  explosives  are 
intended  for  storage  and/or  use.  ATF 
uses  the  nformation  in  its 

ions  and  inspections  to 
leads  and  determine 


lai  ice. 

Respoi  idents:  Businesses  or  other  for- 
profit.  Si  nail  businesses  or 
organiza  ions 

Estim^ed  Number  of  Respondents: 
1.140. 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

December  27. 1994. 

The  Departmenf^of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 


Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Bureau  of  the  Public  Debt  (BPD) 

OMB  Number:  1535-0042. 
Form  Number:  PD  F  2216. 
Type  of  Review:  Extension. 
Title:  Application  by  Preferred 
Creditor  for  Disposition  Without 
Administration  Where  Deceased 
Owner's  Estate  Includes  United  States 
Savings  Bonds/Notes  and/ or  Related 
Checks  in  an  Amount  Not  Exceeding 
$500  (Face  Amount). 

Description:  This  form  is  used  by  a 
preferred  creditor  of  a  decedent's  estate 
to  request  payment  of  savings  bonds/ 
notes  and/or  related  checks  not 
exceeding  $500  when  estate  is  not  being 
administered. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Burden  Hours  Per 
Response:  10  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
835  hours. 

OMB  Number:  1535-0092. 
Form  Number:  PD  Fs  4144,  4144-1 , 
4144-2.  4144-3  and  4144-4. 
Tvpe  of  Review:  Extension. 
Title:  Subscription  for  Purchase  and 
Issue  of  U.S.  Treasury  Time  Deposit 
Securities— State  and  Local  Government 
Series. 

Description:  The  information 
collected  is  necessary  to  establish  the 
accounts  for  owners  of  Time  Deposit 
Securities  of  State  and  Local 
Government  Series. 

Respondents:  State  or  local 
governments. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Burden  Hours  Per 
Response:  55  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
4,585  hours. 

OMB  Number:  1535-0093. 
Form  Number:  PD  Fs  5291,  5291-1. 
5291-2  and  5291-3. 

Type  of  Review:  Extension. 
Title:  Subscription  for  Purchase  and 
Issue  of  U.S.  Treasury  Special  Zero 
Interest  Securities — State  and  Local 
Government  Series  (plus  Schedule  1  for 
Certificates  of  Deposit  and  Schedule  2 
for  Notes). 

Description:  The  information  is 
necessary  to  establish  the  accounts  for 
owners  of  Special  Zero  Interest  Time 
Deposit  Securities  of  State  and  Local 
Government  Series. 

Respondents:  State  or  local 
governments. 


Estimated  Number  of  Respondents: 
500. 

Estimated  Burden  Hours  Por 
Response:  55  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
485  hours. 

Clearance  Officer:  Vicki  S.  Ott  (304) 
480-6553,  Bureau  of  the  Pui)lic  Debt, 
200  Third  Stront.  Parkersburg,  West  VA 
26106-1328. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340.  Office  of  Management 
and  Budget,  Room  10226,  Now 
Executive  Office  Building.  Washington. 
DC  20503. 
Lois  K.  Holland, 

De'partmnnlal  Hfpr.T/.s  Manngtinient  Officer. 
IFR  Doc.  94-32293  Filed  t2-:ia-34:  8:45  ami 

BILLING  CODE  4810-40-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

l!i!t  ember  19.  1994. 

The  Department  of  Treavsun,'  has 
submitted  the  following  public 
information  collection  requireiucnt(.s)  to 
OMB  for  review  and  cleat unce  under  tht' 
P.iporwork  Reduction  .^ct  of  1980, 
Public  Law  96-51 1.  Copies  of  the 
submission{s)  may  bo  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  roKnrding  this 
Information  collection  .should  be 


addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW..  Washington.  DC  20220 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0732. 

Regulation  ID  Number:  LR-236-81 
Final  (T.D.  8251). 

Tvpe  of  Review:  Extension. 

Title:  Credit  for  Increasing  Research 
.Activity. 

Descrjp//on.- This  information  is 
necessarv  to  comply  with  requirements 
of  Code  section  41  (section  44F  before 
change  by  Tax  Reform  Act  ( TRA)  1984 
and  section  30  before  change  bv  Tax 
Reform  Act  (TRA)  1986)  which 
describes  the  situations  in  which  a 
taxpayer  is  entitled  to  an  income  tax 
t  redit  for  increases  in  research  activity 

Respondents:  Individuals  or 
households,  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
250. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  63 
iiours. 

OMB  Number:  l.i45-1291 

Regulation  ID  Number  PS-r«-'l  1 . 

Type  of  Review:  Extension. 


Title:  Procedure  for  Monitoring 
Com.pliancc  with  Low-Income  Housiai; 
Credit  Requirements. 

Description:  The  regulations  require 
state  allocation  plans  to  provide  a 
procedure  for  State  and  local  housing 
credit  agencies  to  monitor  for 
compliance  with  the  requin;ments  of 
section  42  and  report  any 
noncompliance  t(j  the  Internal  Rrvfnuc 
Service. 

Respondents:  Individuals  or 
households.  State  or  local  governments. 
Businesses  or  other  for-profit.  Non- 
profit institutions.  Small  businpss»?s  or 
organizations. 

Estimated  Number  of  Respondents' 
Record keepi^rs:  5.000. 

Estimated  Burden  Hours  l\'i 
Respondent/Recordkeeper  1  huur 

Frequency  of  Response:  .^nnuall) 

Estimated  Total  Reporting/' 
Recordkeeping  Burden:  18.730  hours. 

Clearance  Officer:  Garrick  Shear  {20'-] 
G22-3869.  Intern;il  Revenue  Service. 
Room  5571.  1111  Constitution  Avenu**. 
N.W..  Washington.  DC  20224. 

OMB  Rexiewtr:  Milo  Sunderhauf 
(202)  395-7340.  Office  of  Managnnciit 
and  Budget.  Room  1022G.  New 
Executive  Office  Buildijij;.  Washington. 
DC  20503. 
Lois  K.  Holland. 

Dcpartnuruil  nc}!()ri<  Manngcmfiil  Otfit » r. 
!FR  Doc:,  m-32294  Filed  12-30-'K;  8:45  ami 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Governrrient  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  J.S.C.  552b(e)(3). 


UNITED  STATES  POSTAL  SERVICE  BOARD  OF 
GOVERNORS 


Notice  of  a 


The  Boar( 
States  Posta 
Bylaws  (39 
Govemmen 
U.S.C.  Section 
notice  that  i 
at  1:00  p.m. 
1995, and  a 
January  10, 

The  Januiry 
public.  (See 
1994, and 
1994.)  The 
to  the  publ^ 
Postal  Serv 
L'Enfant  PlAza 
Franklin  Rqom 


1  Meeting 
of  Governors  of  the  United 
Service,  pursuant  to  its 
.F.R.  Section  7.5)  and  the 
in  the  Sunshine  Act  (5 
552b),  hereby  gives 
t  intends  to  hold  a  meeting 
on  Monday,  January  9, 
8:30  a.m.  on  Tuesday, 
1995,  in  Washington,  D.C. 

9  meeting  is  closed  to  the 
59  FR  64014,  December  12, 
FR  66591,  December  27, 
anuary  10  meeting  is  open 

and  will  be  held  at  U.S. 
ce  Headquarters,  475 
,  S.W.,  in  the  Benjamin 
The  Board  expects  to 
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discuss  the  matters  stated  in  the  agenda 

which  is  set  forth  below.  Requests  for 

information  about  the  meeting  should 

be  addressed  to  the  Secretary  for  the 

Board,  David  F.  Harris,  at  (202)  268- 

4800. 

Agenda 

Monday  Session 

January  9-1:00  p.m.  (Closed) 

1.  Consideration  of  R&D  Funding  for 
Electronic  Commerce.  (Robert  A.  F.  Reisner, 
Vice  President,  Technology  Applications.) 

2.  Consideration  of  Funding  for  the  Santa 
Barbara,  California,  Processing  &  Distribution 
Center.  (Gene  R.  Howard,  Vice  President, 
Pacific  Area  Operations) 

Tuesday  Session 

January  10-8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meetings, 
December  5-€,  and  12, 1994. 

2.  Remarks  of  the  Postmaster  General/Chief 
Executive  Officer.  (Marvin  Runyon) 

3.  Consideration  of  Board  Resolution  on 
Capital  Funding.  (Chairman  Sam  Winters) 

4.  Consideration  of  Amendments  to  the 
BOG  Bylaws.  (Chairman  Winters) 


5.  Annual  Report  on  Government  in  the 
Sunshine  Act  Compliance.  (David  F.  Harris, 
Secretary  for  the  Board  of  Governors) 

6.  Capital  Investments.  (All  Decision  Items) 

a.  29  Remote  Computer  Readers.  (William 
J.  Dowling,  Vice  President,  Engineering) 

b.  Small  Bulk  Mail  Center  Parcel  Sorting 
Machine  Slide  Modifications.  (William  J. 
Dowling,  Vice  President,  Engineering) 

7.  PosUnaster  General's  FY  1994  Annual 
Report.  (Larry  M.  Speakes,  Vice  President, 
Corporate  Relations) 

8.  Annual  1994  Comprehensive  Statement 
on  Postal  Operations  to  Congress.  (Larry  M. 
Speakes,  Vice  President,  Corporate  Relations) 

9.  Status  Report  on  Washington,  DC,  and 
Baltimore,  MD,  Mail  Service.  (Henry  A. 
Pankey,  Vice  President,  Mid-Atlantic  Area 
Operations) 

10.  Election  of  Chairman  and  Vice 
Chairman  of  the  Board  of  Governors. 

11.  Tentative  Agenda  for  the  February  6- 
7, 1995,  meeting  in  Washington,  D.C. 
David  F.  Harris, 

Secretary. 

[FR  Doc.  94-32334  Filed  12-29-94;  8:45  am] 
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DEPARTME  NT  OF  AGRICULTURE 
Food  Safet] '  and  inspection  Service 


317  and  381 


[Docket  No.  <  4-029F1 

Nutrition  Labeling  of  Meat  and  Poultry 
Products;  Qodification 

AGENCY:  Fodd  Safety  and  Inspection 
Service,  US  DA. 
ACTION:  Fini  1  rule. 


Tiel 


ioi  sly 
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Food  Safety  and 
^ervice  (FSIS)  is  amending 
nutfition  labeling  regulations  to 
fied  language  for  provisions 

cross-referenced  those 
contained  in  the  Hnal 
lal^eiing  regulations  of  the 
ug  Administration  (FDA) 
opted.  FSIS  is  taking  this 

de  complete  codified 
the  nutrition  labeling  of 
p(  ultry  products  in  the 

jnder  9  CFR  parts  317  and 
codification  of  the  final  FSIS 
la  leling  regulations  will 
use  by  improving  their 
iccessibility. 
Di  kTE:  January  3. 1995,  except 
(  ndments  to  §§  317.363  and 
effective  on  November  10. 
1  [corporation  by  reference  of 
Handbook  No."  74  (Slightly 
February  1973),  pages  2,  3,  9-11, 
the  "Report  of  the  Joint 
D.xpert  Consultation  on 
a^ity  Evaluation,"  Rome, 
5.4.1,  7.2.1,  and  8. 
these  regulations,  is 
the  Director  of  the  Office 
Register  as  of  January  3, 


FOR  FURTHEtl  INFORMATION  CONTACT: 
Charles  Ed\  raids.  Director.  Product 
Assessment  Division.  Regulatory 
Programs,  F  Dod  Safety  and  Inspection 
Ser\ice,  LI. J  .  Department  of  Agriculture, 
Washingtor ,  DC  20250,  (202)  254-2565. 

SUPPLEMENT  ARY  INFORMATION: 

Backgroun( 

FSIS  pub 
labehng 
Register  on 

Corrections 
to  this  fina 
August  18. 
September 
respectiveh 
amendmen 
interim  fina  1 
final  on  Ma 
FSIS  also 
placement 
and  poultry 


ished  its  final  niilriiion 
ations  in  the  Federal 
January  6,  1993  (58  FR  632). 
and  technical  amcndmr.nts 
rule  were  published  on 
1993  (58  FR  43787),  and 
0.  1993  (58  FR  4762-i). 
.  The  technical 
;.  which  were  issued  as  an 
rule,  were  confirmed  as 
ch  16, 1994  (59  FR  12157). 
pjiblished  a  final  nile  on 
nutrition  labeling  on  meat 
products  on  Augu.st  H.  1994 


(fi 


(59  FR  40209).  and  a  final  nde  with 
additional  technical  amendments  to  the 
nutrition  labeling  regulations  on 
September  1,  1994  (59  FR  45189).  Most 
of  the  changes  FSIS  made  in  the  final 
rules  pertaining  to  technical 
amendments  and  the  placement  of 
nutrition  labeling  on  meat  and  poultry 
products  were  designed  to  parallel 
similar  changes  that  FDA  made  to  its 
nutrition  labeling  regulations.  FSIS 
adopted  certain  changes  made  by  FDA 
in  cross-referenced  provisions,  in 
addition  to  amending  certain  of  its  own 
provisions  to  be  consistent  %vith  those 
changes. 

The  codified  portion  of  FSIS's  final 
regulations  published  on  January  6, 
1993,  cross-referenced  provisions  of 
FDA's  regulations  where  the 
requirements  are  identical,  and,  for  the 
most  part,  providedcodified  language 
only  for  those  provisions  where  there 
are  variations  from  FDA  because  of  the 
different  products  that  FSIS  regulates. 
FSIS  used  cross-references  in  order  to 
issue  its  final  nutrition  labeling 
regulations  simultaneously  with  FDA  on 
January  6. 1993.  In  the  preamble  to  its 
final  rule  of  January  6.  1993,  FSIS  said 
that  it  had  received  many  comments 
which  suggested  that  the  Agency 
include  all  of  the  codified  language  for 
the  nutrition  labeling  of  meat  and 
poultry  products  in  the  regulations 
under  9  CFR  parts  317  and  381.  The 
commenters  stated  that  it  is  very 
difficult  to  go  back  and  forth  between 
FDA  and  FSIS  regulations  to  look  up 
different  provisions  for  the  nutrition 
labeling  regulations.  FSIS  agreed  with 
these  comments  and  said  it  planned  to 
publish  the  codified  language  in  its 
entirety,  while  noting  that  future 
codification  did  not  postpone  the 
implementation  date  of  the  nutrition 
labeling  regulations. 

The  Amendments 

This  document  sets  forth  in  entirety 
the  codified  language  for  previously 
cross-referenced  nutrition  labeling 
provisions.  It  includes  all  changes  in  the 
above-mentioned  final  rules  as  they 
apply  to  the  cross-referenced  provisions. 
Sections  that  contain  cross-referenced 
provisions  include  those  pertaining  to 
the  nutrition  label  content  (serving 
sizes;  mandatory  and  voluntary 
nutrients;  and  format  requirements  for 
the  standard  display,  dual  column 
display,  and  simplified  formal); 
Reference  Amounts  Customarily 
Consumed  per  eating  occasion;  general 
principles  for  nutrient  content  claims; 
nutrient  content  claims  (claims  for 
■good  source,"  "high,"  and  "more"; 
"light"  or  "lite";  calorie  content; 
sodium  content;  and  fat.  fatty  acids,  jind 


cholesterol  content);  and  label 
statements  for  reducing  or  maintaining 
body  weight. 

In  incorporating  the  previously  cross- 
referenced  provisions  contained  in  21 
CFR,  FSIS  has  made  an  effort  to  order 
the  paragraphs  and  subdivisions,  to  the 
extent  possible,  in  the  same  sequence  as 
the  comparable  paragraphs  and 
subdivisions  in  FDA's  nutrition  labeling 
regulations  in  21  CFR.  Accordingly, 
some  existing  paragraphs  have  been 
redesignated.  FSIS  believes  that  such 
consistency  of  presentation  will  be 
useful  to  interested  parties  who 
compare  the  FSIS  and  FDA  provisions, 
and  to  those  manufacturers  producing 
both  FSIS-  and  FDA-regulated  products 
who  refer  to  both  agencies'  regulations 
for  nutrition  labeling  requirements. 

FSIS  is  also  making  several 
amendments  to  sections  of  the  nutrition 
labeling  regulations  (9  CFR  part  317, 
subpart  B.  and  part  381,  subpart  Y)  that 
do  not  contain  cross-referenced 
provisions  to  correct  typographical 
errors,  make  minor  editorial  changes  for 
clarity  and  accuracy,  and  reorder 
information  in  several  paragraphs  to 
improve  clarity  and  readability.  For 
example,  in  part  317,  the  terminology 
for  "meat  products"  is  changed,  in  most 
cases,  to  "meat  or  meat  food  products," 
which  mirrors  the  statutory  language 
contained  in  the  Federal  Meat 
Inspection  Act.  The  term  "product 
component"  is  changed  to  "food 
component"  when  it  refers  to  a 
constituent  of  food  whose  declaration 
on  product  labeling  is  mandatory  or 
voluntary  under  the  regulations,  and 
ingredients  with  specific  food  factors  for 
calorie  calculations.  Cross-references 
within  paragraphs  in  various  sections  of 
the  nutrition  labeling  provisions  arc 
changed  to  conform  with  any 
redesignated  paragraph  that  is  the 
subject  of  the  cross-reference.  Units  of 
measure  and  weights  are,  for  the  most 
part,  abbreviated  after  their  first 
appearance  within  a  section. 

FSIS  provided  provisions  at  9  CF"R 
317.309(e)(2)(i)  and  381.409(e)(2)(i)  for 
use  of  an  aggregate  display  of  nutrition 
information  on  the  outer  label  or 
labeling  of  products  that  contain  two  or 
more  products  in  the  sanie  package. 
However,  in  9  CFR  317.309(e)(2)(ii)  and 
381.409{e)(2){ii)  that  specify  the  form;!t 
requirements  for  the  aggregate  display. 
FSIS  inadvertently  provided  that  the 
identity  of  each  food  shall  bo  speciiied 
immediately  under  the  "Nutritjon 
Facts"  title.  In  fact,  the  identity  of  thi* 
food  is  placed  to  the  right  of  the 
"Nutrition  Facts  '  title  as  illustrated  by 
a  sample  label  for  the  aggregate  disphiv 
at  21  CFR  101.9(d)(13)(ii).  FSIS  is 
correcting  this  oversight  in  panigniplis  '> 


CFR317.309(e)(2)(ii)and 
381.409(e)(2)(ii),  which  are  redesignated 
as  9  CFR  317.309(d)(13)(ii)  and 
381.409(d)(13)(ii),  respectively. 

FSIS  is  revising  the  language  of  9  CFR 
317.309(g)  and  381.409(g)  to  clarify  the 
identity  of  nutrients  that  shall  be 
included  in  a  simplified  format  and 
those  that  may  be  included  voluntarily. 
Sections  317.309(g)(2)  and  381.409(g)(2) 
(9  CFR  317.309(g)(2)  and  381.409(g)(2)) 
specify  that  the  simplified  format  shall 
include  serving  size,  number  of  servings 
per  container,  calories,  total  fat.  total 
carbohydrate,  protein,  and  sodium.  The 
provisions  do  not  provide  specifically 
that  calories  from  fat.  saturated  fat. 
cholesterol,  dietary  fiber,  sugars, 
vitamin  A,  vitamin  C,  calcium,  and  iron 
also  must  be  declared  in  the  simplified 
formal  when  any  are  present  in  more 
than  insignificant  amounts,  as  must  any 
added  vitamins  and  minerals  for  which 
Reference  Daily  Intakes  (RDI)  are 
established  if  their  addition  were  to  be 
allowed.  Those  provisions  also  do  not 
indicate  that  other  nutrients  for  which 
nutrition  labeling  is  voluntary  (e.g., 
sugar  alcohol  or  thiamin)  may  also  be 
declared  in  the  simplified  format.  FSIS 
is  redesignating  sections  317.309(g)  and 
381.409(g)  as  317.309(f)  and  381.409(0. 
respectively,  revising  the  newly 
designated  paragraphs,  and  adding  a 
paragraph  to  specify  the  requirements 
completely.  This  action  provides 
codified  language  that  is  consistent  with 
comparable  FDA  provisions  at  21  CFR 
101.9(f)  and  prevents  misinterpretation 
of  the  simplified  format  provisions. 

FSIS  is  amending  9  CFR  317.313(q)(4) 
and  381.414(q)(4)  pertaining  to 
exemptions  from  the  general  principles 
for  nutrient  content  claims  by  correcting 
the  terminology  for  the  products  that  are 
not  subject  to  the  provisions  in  the 
sections.  Accordingly,  the  term 
"products  for  special  dietary  use"  is 
changed  to  read  "infant  formulas  and 
medical  foods,"  which  is  the 
terminology  employed  by  FDA  in  the 
comparable  provision  in  21  CFR  at 
101.13(q)(4).  Products  for  special  dietary 
use,  as  described  in  21  CFR  part  105, 
include  products  such  as  hypoallergenic 
products,  products  designed  for  weight 
r-jduction  or  weight  maintenance, 
products  for  use  in  diets  of  diabetics, 
and  products  used  to  regulate  sodium 
intake,  all  of  which  are  subject  to  the 
provisions  of  9  CFR  317.313  and 
381.413.  To  leave  the  terminology 
uncorrected  creates  an  apparent  conflict 
with  provisions  in  the  sections  of  the 
nutrition  labeling  regulations  pertaining 
to  r.ut'ient  content  claims  about  calorie 
content  (9  CFR  317.360  and  381.460) 
and  sodium  content  (9  CFR  313.361  and 
381.461).  and  label  or  labeling 


statements  relating  to  usefulness  in 
reducing  or  maintaining  body  weight  (9 
CFR  317.380  and  381.480). 

At  9  CFR  317.345(a)(2)  and 
381.445(a)(2),  FSIS  set  forth  guidelines 
for  voluntary  nutrition  labeling  of 
single-ingredient,  raw  products  that 
specify  that  point-of-purchase  materials 
are  not  subject  to  any  format 
requirements  if  only  nutrition 
information,  and  not  a  nutrition  claim, 
is  supplied  on  point-of-purchase 
materials.  FSIS  specifically  mentioned 
that  listing  of  Daily  Reference  Values, 
which  is  a  footnote,  is  voluntary  but  did 
not  specify  that  the  listing  of  percent  of 
Daily  Value  is  also  a  format 
requirement.  FSIS  is  making  minor 
editorial  changes  in  9  CFR  317.345(a)(2) 
and  381.445(a)(2)  to  clarify  this  point 
and  is  reordering  some  of  the 
information  to  improve  readabilitv. 

In  addition,  at  9  CFR  317.362(0(1)  and 
381.462(f)(2),  FSIS  used  the  following 
statements  as  examples  of  declarations 
of  quantitative  information  for  claims  of 
cholesterol  free,  low  cholesterol,  or 
reduced  cholesterol  that  compare  the 
level  of  cholesterol  in  an  individual 
food  product  with  that  of  a  reference 
food:  (e.g,,  "contains  no  cholesterol 
compared  with  30  mg  in  one  serving  of 
'reference  food';  contains  11  g  of  fat  per 
serving"  or  "cholesterol  lowered  from 
30  mg  to  5  mg  per  serving;  contains  13 
g  of  fat  per  serving").  FSIS  is  not 
including  in  these  amendments  those 
portions  of  the  statements  that  disclose 
fat  contents,  that  is,  "contains  11  grams 
of  fat  per  serving"  and  "contains  13  g 
of  fat  per  serving,"  because  FSIS  does 
not  require  such  disclosure  but,  rather, 
permits  disclosure  on  an  optional  basis. 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  States  and  local 
jurisdictions  are  preempted  under  the 
Federal  Meat  Inspection  Act  (FMIA)  and 
the  Poultry  Products  Inspection  Act 
(PPIA)  fi-om  imposing  any  marking. 
labeling,  packaging,  or  ingredient 
requirement  on  federally  inspected  meat 
and  poultry  products  that  are  in 
addition  to,  or  different  than,  those 
imposed  under  the  FMIA  or  PPIA. 
States  and  local  jurisdictions  may. 
however.  e,xercise  concurrent 
jurisdiction  over  meat  and  poultry 
products  that  are  outside  official 
establishments  for  the  purpose  of 


preventing  the  distribution  of  meat  and 
poultry  produces  that  are  misbranded  or 
adulterated  under  the  FMIA  or  PPIA.  or. 
in  the  case  of  imported  articles,  which 
are  not  at  such  an  establishment,  after 
their  entry  into  the  United  States.  Under 
the  FMIA  and  PPIA.  States  that 
maintain  meat  and  poultry'  inspection 
programs  must  impose  requirements 
that  are  at  least  equal  to  those  required 
under  the  FMIA  and  PPIA.  The  States 
may.  however,  impose  more  stringent 
requirements  on  such  State  inspected 
products  and  establishments. 

No  retroactive  effect  will  be  given  to 
this  final  rule.  The  administrative 
procedures  specified  in  9  CFR  306.5  and 
381.35  must  be  exhausted  prior  to  anv 
judicial  challenge  of  the  appluatiun  of 
the  provisions  of  this  final  rule,  if  the 
challenge  involves  any  decision  of  an 
inspector  relating  to  inspection  services 
provided  under  the  FMI.'\  or  PPIA.  The 
administrative  procedures  specified  in  9 
CFR  parts  335  and  381.  subpart  \V.  must 
be  exhausted  prior  to  any  judicial 
challenge  of  the  application  of  the 
provisions  of  this  final  rule  with  respect 
to  labeling  decisions. 

Effect  on  Small  Entities 

The  Administrator.  FSIS.  has  made  a 
determination  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  final  rule  simplv  codifies 
into  9  CFR  the  21  CFR  provisions  that 
were  previously  cross-referenced  in  9 
CFR  317  and  381  pertaining  to  nutrition 
labeling.  In  addition,  small  entities  are 
exempt  from  nutrition  labeling 
regulations,  provided  their  products  do 
not  make  nutrition  claims  or  nutrition 
information. 

List  of  Subjects 

9  CFR  Part  317 

Food  labeling,  Food  packaging, 
Incorporation  by  reference.  Meat 
inspection. 

9  CFR  Part  3S1 

Food  labeling.  Incorporation  by 
reference.  Poultry  and  poultry  products. 

Final  Rule 

For  the  reasons  discussed  in  the 
preamble.  FSIS  is  amending  9  CFR  parts 
317  and  381  of  the  Federal  meat  and 
poultry  products  inspection  regulations 
as  follows: 

PART  317— LABELING,  MARKING 
DEVICES,  AND  CONTAINERS 

1.  The  authority  citation  fiir  part  317 
continues  to  read  as  follows: 

Authority:  '1\  ISC  601-695:  7  CV\\J1\T. 
2.55 
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2.  Section  i  17.300  is  amended  by 
revising  the  section  beading,  paragraph 

(a)  and  the  first  sentence  of  paragraph 

(b)  to  read  aslfollows: 

§  317.300    Nutrition  labeKng  of  meat  or 
meat  food  protfucts. 

(a)  NuLritiojn  labeling  shall  be 
provided  for  ill  meat  or  meat  food 
products  intended  for  human 
consumption  and  offered  for  sale, 
except  single  ingredient,  raw  products, 
in  accordanci  i  with  the  requirements  of 
§  317.309;  ex  :ept  as  exempted  under 

§  317.400  ori  tiis  subpart. 

(b)  Nutritic  n  labeling  may  be 
providH(i  for  jingle-ingredient,  raw  meat 
or  mea?  fo<»d  jroducts  in  accordance 
with  the  reqLirementsof  §§317.309and 
317.345.  •    *    * 

3.  Section  :  117.302  is  amended  by 
adding  the  w  jrds  "or  meat  food"  after 
the  words  "pickaged  meat"  in 
paragraph  (a]  and  after  the  word  "Meat" 
in  the  first  se  itence  of  paragraph  (c). 

4.  Section  117.308  is  amended  by 
adding  the  w  irds  "or  meat  food"  after 
the  word  "mi  sat"  in  the  section  title  and 
after  the  wor  1  "meat"  in  the  text. 

5.  Section  117.309  is  amended  by 
changing  the  section  reference  in  the 
fifth  sentenc*  of  paragraph  (h)|2)  from 
"317.309(b)"  to  "317.309|c)"  and 
revising  para  ;raphs  (a)  through  |g)  to 
read  as  follo\  .'s: 

§  317.309    Nu  Tition  label  content 

(a)  All  nutiient  and  food  component 
quantities  sh  dl  be  declared  in  relation 
to  a  serving  a  s  defined  in  this  section. 

(b)(1)  The  I  erm  "ser\'ing"  or  "serving 
size"  means  in  amount  of  food 
customarily  ( tjnsumed  per  eating 
occasion  by  i  lersons  4  years  of  age  or 
older,  which  is  expressed  in  a  common 
household  m  easure  that  is  appropriate 
to  the  product.  When  the  product  is 
specially  fori  nulated  or  processed  for 
use  by  infant  5  or  by  toddlers,  a  serving 
or  ser\'ing  si;  e  means  an  amount  of  food 
customarily  ( lonsumed  per  eating 
occasion  by  i  nfants  up  to  12  months  of 
age  or  by  chi  dren  1  through  3  years  of 
age,  respecti'  eiy. 

(2)  Except  js  provided  in  paragraphs 
(b)(8),  (b){12; ,  and  (b)(14)  of  this  section 
and  for  prod  icts  that  are  intended  for 
weight  confr  )1  and  are  available  only 
through  a  w«  ight-control  or  weight- 
maintenance  program,  serving  size 
declared  on  1 1  product  label  shall  be 
determined  Irom  the  "Reference 
Amounts  Cu  rtomarily  Consume<i  Per 
Eating  Occas  ion — General  Food 
Supply"  (Re  erence  Amount(s))  that 
appear  in  §  317.312(b)  using  the 
procedures  t  escribed  in  this  paragraph 
(b).  For  prod  iCts  that  are  both  intended 
for  weight  cc  ntrol  and  available  only 
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through  a  weight-control  program,  a 
manufacturer  may  determine  the  serving 
size  that  is  consistent  with  the  meal 
plan  of  the  program.  Such  products 
must  bear  a  statement,  "for  sale  only 

through  the program"  (fill  in  the 

blank  with  the  name  of  the  appropriate 
weight-control  program,  e.g..  Smith's 
Weight  Control),  on  the  principal 
display  panel.  However,  the  Reference 
Amounts  in  §  317.312(b)  shall  be  used 
for  purposes  of  evaluating  whether 
weight-control  products  that  are 
available  only  through  a  weight-control 
program  qualify  for  nutrition  claims. 

(3)  The  declaration  of  nutrient  and 
food  component  content  shall  be  on  the 
basis  of  the  product  "as  packaged"  for 
all  products,  except  that  single- 
ingredient,  raw  products  may  be 
declared  on  the  basis  of  the  product  "as 
consumed"  as  set  forth  in 

§  317.345(a)(1).  In  addition  to  the 
required  declaration  on  the  basis  of  "as 
packaged"  for  products  other  than 
single-ingredient,  raw  products,  the 
declaration  may  also  be  made  on  the 
basis  of  "as  consumed,"  provided  that 
preparation  and  cooking  instructions  are 
clearly  stated. 

(4)  For  products  in  discrete  units  (e.g., 
hot  dogs,  and  individually  packaged 
products  within  a  multi-serving 
package),  and  for  products  which 
consist  of  two  or  more  foods  packaged 
and  presented  to  be  consumed  together 
where  the  ingredient  represented  as  the 
main  ingredient  is  in  discrete  units  (e.g., 
beef  fritters  and  barbecue  sauce),  the 
serving  size  shall  be  declared  as  follows: 

(i)  If  a  unit  weighs  50  percent  or  less 
of  the  Reference  Amount,  the  serving 
size  shall  be  the  number  of  whole  units 
that  most  closely  approximates  the 
Reference  Amount  for  the  product 
category. 

(ii)  If  a  unit  weighs  more  than  50 
percent  but  less  than  67  percent  of  the 
Reference  Amount,  the  manufacturer 
may  declare  one  unit  or  two  units  as  the 
serving  size. 

(iii)  If  a  unit  weighs  67  percent  or 
more  but  less  than  200  percent  of  the 
Reference  Amount,  the  serving  size 
shall  be  one  unit. 

(iv)  If  a  unit  weighs  200  percent  or 
more  of  the  Reference  Amount,  the 
manufacturer  may  declare  one  unit  as 
the  sei"ving  size  if  the  whole  unit  can 
reasonably  be  consumed  at  a  single 
eating  occasion. 

(v)  For  products  that  have  Reference 
Amounts  of  100  grams  (or  milliliter)  or 
larger  and  are  individual  units  within  a 
multi-serving  package,  if  a  unit  contains 
more  than  150  percent  but  less  than  200 
percent  of  the  Reference  Amount,  the 
manufacturer  may  decide  whether  to 


declare  the  individual  unit  as  1  or  2 
servings. 

(vi)  For  products  which  consist  of  two 
or  more  foods  packaged  and  presented 
to  be  consumed  together  where  the 
ingredient  represented  as  the  main 
ingredient  is  in  discrete  units  (e.g.,  beef 
fritters  and  barbecue  sauce),  the  serving 
size  may  be  the  number  of  discrete  units 
represented  as  the  main  ingredient  plus 
proportioned  minor  ingredients  used  to 
make  the  Reference  Amount  for  the 
combined  product  as  determined  in 
§  317.312(c). 

(vii)  For  packages  containing  several 
individual  single-serving  containers, 
each  of  which  is  labeled  with  all 
required  information  including 
nutrition  labeling  as  specified  in  this 
section  (i.e..  are  labeled  appropriately 
for  individual  sale  as  single-serving 
containers),  the  serving  size  shall  be  1 
unit. 

(5)  For  products  in  large  discrete  units 
that  are  usually  divided  for 
consumption  (e.g.,  pizza),  for 
unprepared  products  where  the  entire 
contents  of  the  package  is  used  to 
prepare  large  discrete  units  that  are 
usually  divided  for  consumption  (e.g. 
pizza  kit),  and  for  products  which 
consist  of  two  or  more  foods  packaged 
and  presented  to  be  consumed  together 
where  the  ingredient  represented  as  the 
main  ingredient  is  a  large  discrete  unit 
usually  divided  for  consumption,  the 
serving  size  shall  be  the  fractional  slice 
of  the  ready-to-eat  product  (e.g.,  V» 
quiche,  'A  pizza)  that  most  closely 
approximates  the  Reference  Amount  for 
the  product  category.  The  serving  size 
may  be  the  fraction  of  the  package  used 
to  make  the  Reference  Amount  for  the 
unprepared  product  determined  in 

§  317.312(d)  or  the  fraction  of  the  large 
discrete  unit  represented  as  the  main 
ingredient  plus  proportioned  minor 
ingredients  used  to  make  the  Reference 
Amount  of  the  combined  product 
determined  in  §  317.312(c).  In 
expressing  the  fractional  slice, 
manufacturers  shall  use  V2.  '/>,  V4,  'A, 
Vo,  or  smaller  fractions  that  can  be 
generated  by  further  division  bv  2  or  3. 

(6)  For  nondiscrete  bulk  products 
(e.g.,  whole  roast  beef,  marinated  beef 
tenderloin,  large  can  of  chili),  and  for 
products  which  consist  of  two  or  more 
foods  packaged  and  presented  to  be 
consumed  together  where  the  ingredient 
represented  as  the  main  ingredient  is  a 
bulk  product  (e.g..  roast  beef  and  gravy), 
the  serving  size  shall  be  the  amount  in 
household  measure  that  most  closely 
approximates  the  Reference  Amount  for 
the  product  category  and  may  be  the 
amount  of  the  bulk  product  represented 
as  the  main  ingredient  plus 
proportioned  minor  ingredients  u.sod  to 


make  the  Reference  Amount  for  the 
combined  product  determined  in 
§  317.312(c). 

(7)  For  labeling  purposes,  the  term 
"common  household  measure"  or 
"common  household  unit"  means  cup. 
tablespoon,  teaspoon,  piece,  slice, 
fraction  (eg.  v*  pizza),  ounce  (oz).  or 
other  common  household  equipment 
used  to  package  food  products  {e.g..  jar 
or  tray).  In  expressing  serving  size  in 
household  measures,  except  as  specified 
in  paragraphs  (b)(7)(iv),  (v).  and  (vi)  of 
this  section,  the  following  rules  shall  be 
used: 

(i)  Cups,  tablespoons,  or  teaspoons 
shall  be  used  wherever  possible  and 
appropriate.  Cups  shall  be  expressed  in 
'A-  or  Vs-cup  increments,  tablespoons  in 
whole  number  of  tablespoons  for 
quantities  less  than  'A  cup  but  greater 
than  or  equal  to  2  tablespoons  (tbsp).  1, 
IV3.  IV2,  or  1  V3  tbsp  for  quantities  less 
than  2  tbsp  but  greater  than  or  equal  to 
1  tbsp,  and  teaspoons  in  whole  number 
of  teaspoons  for  quantities  less  than  1 
tbsp  but  greater  Uian  or  equal  to  1 
teaspoon  (tsp).  and  in  ''A-lsp  increments 
for  quantities  less  than  1  tsp. 

(ii)  If  cups,  tablespoons  or  teaspoons 
are  not  applicable,  units  such  as  piece, 
slice,  tray,  jar,  and  fraction  shall  be 
used. 

(iii)  If  cups,  tablespoons  and 
teaspoons,  or  units  such  as  piece,  slice, 
tray,  jar,  or  fraction  are  not  applicable, 
ounces  may  be  used.  Ounce 
measurements  shall  be  expressed  in  0.5- 
ounce  increments  most  closely 
approximating  the  Reference  Amount 
with  rounding  indicated  by  the  use  of 
the  term  "about"  (e  g.,  about  2.5 
ounces). 

(iv)  A  description  of  the  individual 
container  or  package  shall  be  used  for 
single-serving  containers  and  meal-type 
products  and  for  individually  packaged 
products  within  multi-serving 
containers  (e.g.,  can,  box,  package,  meal, 
or  dinner).  A  description  of  the 
individual  unit  shall  be  used  for  other 
products  in  discrete  units  (e.g.,  chop, 
slice,  link,  or  patty), 

(v)  For  unprepared  products  where 
the  entire  contents  of  the  package  is 
used  to  prepare  large  discrete  units  that 
are  usually  divided  fcr  consumption 
(e  g.,  pizza  kit),  the  fraction  or  portion 
of  the  package  may  be  used. 

(vi)  For  products  thai  consist  of  two 
or  more  distinct  ingredients  or 
components  packaged  and  prtscnled  to 
be  consumed  together  (e.g.,  ham  with  a 
glaze  packet),  the  nutrition  information 
may  be  declared  for  each  component  or 
as  a  composite.  The  serving  size  may  be 
provided  in  accordance  with  the 
provisions  of  paragraphs  (1)}(4),  (b}(5J, 
and  (b)(6)  of  this  section. 


(vii)  For  nutrition  labeling  purposes,  a 
teaspoon  means  5  milliliters  (mL),  a 
tablespoon  means  15  mL,  a  cup  means 
240  mL,  and  1  oz  in  weight  means  28 
grams  (g). 

(viii)  When  a  serving  size,  determined 
from  the  Reference  Amount  in 
§  317.312(b)  and  the  procedures 
described  in  this  section,  falls  exactly 
half  way  between  two  serving  sizes  (e.g.. 
2.5  tbsp),  manufacturers  shall  round  the 
serving  size  up  to  the  next  incremental 
size. 

(8)  A  product  that  is  packaged  and 
sold  individually  and  that  contains  less 
than  200  percent  of  the  applicable 
Reference  Amount  shall  be  considered 
to  be  a  single-serving  container,  and  the 
entire  content  of  the  product  shall  be 
lat/eled  as  one  serving,  except  for 
products  that  have  Reference  Amounts 
of  100  g  (or  mL)  or  larger,  manufacturers 
may  decide  whether  a  package  that 
contains  more  than  150  percent  but  less 
than  200  percent  of  the  Reference 
Amount  is  1  or  2  servings.  Packages  sold 
indivKlually  that  contain  200  percent  or 
more  of  the  applicable  Reference 
Amount  may  be  labeled  as  a  single- 
serving  if  the  entire  content  of  the 
package  can  reasonably  be  consumed  dt 
a  single-eating  occasion. 

(9)  A  label  statement  regarding  a 
serving  shall  be  the  serving  size 
expressed  in  common  household 
measures  as  set  foitli  in  paragraphs 
(b)(2)  through  (b)(8)  of  this  section  and 
shall  be  followed  by  the  equivalent 
metric  quantity  in  parenthesis  (fluids  in 
milliliters  and  all  other  foods  in  grams), 
except  for  single-ser\'ing  containers. 

(i)  For  a  single-serving  container,  tho 
parenthetical  metric  quantity,  which 
will  be  presented  as  part  of  the  net 
weight  statement  on  the  principal 
display  panel,  is  not  required  except 
where  nutrition  information  is  required 
on  a  drained  weight  basis  according  to 
paragraph  (b)(ll)  of  this  section. 
However,  if  a  manufacturer  voluntarily 
provides  the  metric  quantity  on 
products  that  can  be  sold  as  single- 
servings,  then  the  numerical  value 
provided  as  part  of  the  serving  size 
declaration  must  be  idt^ntical  to  the 
metric  quantity  declaration  provided  as 
part  of  the  net  quantity  of  contents 
statement. 

(ii)  The  gram  or  miliiUler  quantity 
equivalent  to  the  household  measure 
should  be  rounded  to  the  nearest  whole 
number  except  for  quantities  that  are 
less  than  5  g  (ml).  The  gram  (mL) 
quantity  between  2  and  5  p  (mL)  should 
be  rounded  to  the  nearest  0.5  g  (mL)  and 
the  g  (mL)  quantity  loss  than  2  g  (mL) 
should  be  expressed  in  0.1-g  (mL) 
increments, 


(iii)  In  addition,  serving  size  may  be 
declared  in  oiuice,  in  parenthesis, 
following  the  metric  meaiiure  separated 
by  a  slash  where  other  common 
household  measures  are  used  as  the 
primary  unit  for  serving  size,  e.g.,  1  slice 
(28  g/1  oz)  for  sliced  bologna.  The  ounce 
quantity  equivalent  to  the  metric 
quantity  should  be  expressed  in  O.l-oz 
increments. 

(iv)  If  a  manufacturer  elects  to  use 
abbreviations  for  units,  the  following 
abbrc<'iations  shall  be  used:  tbsp  for 
tablespoon,  tsp  for  teaspoon,  g  for  gram. 
mL  for  milliliter,  and  oz  for  ounce 

(10)  Determination  of  the  numt^erof 
servings  per  container  shall  he  Lased  on 
the  serving  size  of  the  product 
determined  by  following  the  procedures 
described  in  this  section. 

(i)  The  niunber  of  servings  shall  be 
rounded  to  the  nearest  whole  number 
except  for  the  nimiber  of  servings 
between  2  and  5  servings  and  random 
weight  products.  The  number  of 
servings  between  2  and  5  servings  shall 
be  rounded  to  the  nearest  0.5  servmg. 
Rounding  should  be  indicated  by  the 
use  of  the  term  "about"  (e.g..  about  2 
servings;  about  3.5  servings). 

(ii)  VVhen  the  serving  size  is  required 
to  be  expressed  on  a  drained  solids  basis 
and  the  number  of  servings  varies 
because  of  a  natural  variation  in  unit 
size  (e.g..  pickled  pigs  fe'jt),  the 
manufacturer  may  state  the  typical 
number  of  servings  per  container  (e.g.. 
usually  5  servings). 

(iii)  For  random  weight  products,  a 
manufacturer  may  declare  "varied"  for 
the  number  of  servings  per  container 
provided  the  nutrition  information  is 
based  on  the  Reference  Amount 
expressed  in  ounces.  The  manufactu.'^r 
may  prov  ide  the  typical  number  of 
servings  in  parenthesis  following  the 
"varied"  statement  (e.g..  varied 
(approximately  8  servings  per  pound)). 

(iv)  For  packages  containing  several 
individual  single-serving  containers, 
each  of  which  is  labeled  with  all 
required  information  including 
nutrition  labeling  as  specified  in  this 
section  (i.e..  are  labeled  appropriately 
for  individual  sale  as  single-serving 
containers),  the  number  of  servings  shall 
be  the  number  of  individual  packages 
within  the  total  package. 

(v)  For  packages  containing  several 
individually  packngcd  multi-serving 
units,  the  number  of  servings  shall  be 
determined  by  multiplying  the  number 
of  individual  multi-serving  units  in  the 
total  package  by  the  number  of  servings 
ir.  each  individual  unit. 

(11)  The  declaration  of  nutrient  and 
food  component  content  shall  be  on  tho 
basis  of  product  as  packaged  or 
purchased  with  the  exception  of 
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products  I  hat  are  packed  or  canned  in 
water,  bri:  le,  or  oil  but  whose  liquid 
packing  n  edium  is  not  customarily 
consumec .  Declaration  of  the  nutrient 
and  food  component  content  of 
products  that  are  packed  in  liquid 
which  is  not  customarily  consumed 
shall  be  b  ised  on  the  drained  solids. 

(12)  Serving  size  for  meal-type 
products  ns  defined  in  §317.313(1)  shall 
be  the  ent  re  content  (edible  portion 
only)  of  ttie  package.  . 

(13)  Another  column  of  figures  may 
be  used  tc  declare  the  nutrient  and  food 
component  information  in  the  same 
format  as  required  by  §  317.309(e). 

(i)  Per  100  grams,  100  miUiliters,  or  1 
ounce  of  I  he  product  as  packaged  or 
purchase<  . 

(ii)  Per  me  unit  if  the  serving  size  of 
a  product  in  discrete  units  in  a  multi- 
serving  c(  ntainer  is  more  than  one  unit. 

(14)  If  a  product  consists  of 
assortmer  ts  of  meat  or  meat  food 
products  e.g.,  variety  packs)  in  the 
same  pad  Lage,  nutrient  content  shall  be 
expressed  on  the  entire  package 
contents  nr  on  each  individual  product. 

(15)  If  a  product  is  commonly 
combined  with  other  ingredients  or  is 
cooked  01  otherwise  prepared  before 
eating,  and  directions  for  such 
combinat  on  or  preparations  are 
provided,  another  column  of  figures 
may  be  ui  ed  to  declare  the  nutrient 
contents  i  »n  the  basis  of  the  product  as 
consume(   for  the  product  alone  (e.g  .  a 
cream  soup  mix  may  be  labeled  with 
one  set  ol  Daily  Values  for  the  dr>'  mix 
(per  serving),  and  another  set  for  the 
serving  o  the  final  soup  when  prepared 
(e.g.,  per  lerving  of  cream  soup  mix  and 
1  cup  of  \  itamin  D  fortified  whole 
milk)):  Pi  ovided.  That  the  type  and 
quantity  i  if  the  other  ingredients  to  be 
added  to  he  product  by  the  user  and  the 
specific  r  lethod  of  cooking  and  other 
preparati  )n  shall  be  specified 
promincr  tly  on  the  label. 

(c)  The  declaration  of  nutrition 
informatian  on  the  label  or  in  laht'ling 
of  a  meat  or  meat  food  product  shall 
contain  information  about  the  level  of 
the  follo^dng  nutrients,  except  for  those 
nutrients  whose  inclusion,  and  the 
declaratii  in  of  amounts,  is  voluntary  as 
set  forth  n  this  paragraph.  No  nutrients 
or  food  V  )mponents  other  than  those 
listed  in  his  paragraph  as  either 
mandatoi  y  or  voluntary  may  be 
included  within  the  nutrition  label. 
Except  as  provided  for  in  paragraph  (il 
or  (g)  of  t  lis  section,  nutrient 
information  shall  be  presented  using  the 
nutrient  lames  specified  and  in  the 
followinj  order  in  the  formats  specified 
in  paragr  iph  (d)  or  (e)  of  this  section. 

(\)  "Calories,  total."  "Total  calories." 
or  "Caloi  ies":  A  statement  of  the  caloric 
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content  per  serving,  expressed  to  the 
nearest  5-calorie  increment  up  to  and 
including  50  calories,  and  10-calorie 
increment  above  50  calories,  except  that 
amounts  less  than  5  calories  may  be 
expressed  as  zero.  Energy  content  per 
serving  may  also  be  expressed  in 
kilojoule  units,  added  in  parenthesis 
immediately  following  tke  statement  of 
the  caloric  content. 

(i)  Caloric  content  may  be  calculated 
by  the  following  methods.  Where  either 
specific  or  general  food  factors  are  used, 
the  factors  shall  be  applied  to  the  actual 
amouiit  (i.e.,  before  rounding)  of  food 
components  (e.g.,  fat,  carbohydrate, 
protein,  or  ingredients  with  specific 
food  factors)  present  per  serving. 

(A)  Using  specific  Atwater  factors 
(i.e.,  the  Atwater  method)  given  in  Table 
13.  page  25,  "Energy  Value  of  Foods — 
Basis  and  Derivation,"  by  A.  L.  Merrill 
and  B.  K.  Watt.  United  States 
Department  of  Agriculture  (USDA). 
Agriculture  Handbook  No.  74  (Slightly 
revised  February  1973).  which  is 
incorporated  by  reference.  Table  13  of 
the  "Energy  Value  of  Foods — Basis  and 
Derivation."  Agriculture  Handbook  No. 
74  is  incorporated  as  it  exists  on  the 
date  of  approval.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
It  is  available  for  inspection  at  the  Office 
of  the  Federal  Register,  suite  700.  800 
North  Capitol  Street,  NW.,  Washington, 
DC.  or  at  the  office  of  the  FSIS  Docket 
Clerk.  Room  3171,  South  Building,  14th 
and  Independence  Avenue,  SW., 
Washington,  DC.  Copies  of  the 
incorporation  by  reference  are  available 
from  the  Product  Assessment  Division. 
Regulatory  Programs.  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture.  Room  329,  West  End  Court 
Building,  Washington.  DC  20250-3700; 

(B)  Using  the  general  factors  of  4,  4, 
and  9  calories  per  gram  for  protein,  total 
carbohydrate,  and  total  fat,  respectively, 
as  described  in  USDA's  Agriculture 
Handbook  No.  74  (Slightly  revised 
February  1973),  pages  9-1 1,  which  is 
incorporated  by  reference.  Pages  9-11, 
Agriculture  Handbook  No.  74  is 
incorporated  as  it  exists  on  the  date  of 
approval.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
(The  availability  of  this  incorporation  by 
reference  is  given  in  paragraph 
(c)(l)(i)(A)  of  this  section.); 

(C)  Using  the  general  factors  of  4.  4. 
and  9  calories  per  gram  for  protein,  total 
carbohydrate  less  the  amount  of 
insoluble  dietary  fiber,  and  total  fat, 
respectively,  as  described  in  nSD.\'s 
Agriculture  Handbook  No.  74  (Slightly 


revised  February  1973),  pages  9-11. 
which  is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  (The  availability  of  this 
incorporation  by  reference  is  given  in 
paragraph  (c)(l)(i)(A)  of  this  section.);  or 

(D)  Using  data  for  specific  food  factors 
for  particular  foods  or  ingredients 
approved  by  the  Food  and  Drug 
Administration  (FDA)  and  provided  in 
parts  172  or  184  of  21  CFR.  or  by  other 
means,  as  appropriate. 

(ii)  "Calories  from  fat":  A  statement  of 
the  caloric  content  derived  from  total  fat 
as  defined  in  paragraph  (c)(2)  of  this 
section  per  serving,  expressed  to  the 
nearest  5-calorie  increment,  up  to  and 
including  50  calories,  and  the  nearest 
10-calorie  increment  above  50  calories, 
except  that  label  declaration  of  "calories 
from  fat"  is  not  required  on  products 
that  contain  less  than  0.5  gram  of  fat  per 
serving  and  amounts  less  than  5  calories 
may  be  expressed  as  zero.  This 
statement  shall  be  declared  as  provided 
in  paragraph  (d)(5)  of  this  section. 

(lii)  "Calories  from  saturated  fat"  or 
"Calories  from  saturated" 
(VOLUNTARY):  A  statement  of  the 
caloric  content  derived  from  saturated 
fat  as  defined  in  paragraph  (c)(2)(i)  of 
this  section  per  serving  may  be  declared 
voluntarily,  expressed  to  the  nearest  5- 
calorie  increment,  up  to  and  including 
50  calories,  and  the  nearest  10-calorie 
increment  above  50  calories,  except  that 
amounts  less  than  5  calories  may  be 
expressed  as  zero.  This  statement  shall 
be  indented  under  the  statement  of 
calories  from  fat  as  provided  in 
paragraph  (d)(5)  of  this  section. 

(2)  "Fat.  total"  or  "Total  fat',':  A 
statement  of  the  number  of  grams  of 
total  fat  per  serving  defined  as  total 
lipid  fatty  acids  and  expressed  as 
triglycerides.  Amounts  shall  be 
expressed  to  the  nearest  0.5  ('/j)-grani 
increment  below  5  grams  and  to  the 
nearest  gram  increment  above  5  grams. 
If  the  serving  contains  less  than  0..t 
gram,  the  content  shall  be  expressed  as 
zero. 

(i)  "Saturated  fat"  or  "Saturated":  A 
statement  of  the  number  of  grams  of 
saturated  fat  per  serving  defined  as  the 
sum  (if  all  fatty  acids  containing  no 
double  b(mds.  except  that  label 
declaration  ot  saturated  fat  content 
information  is  not  required  for  products 
that  contain  less  than  0.5  gram  of  t(jtal 
fat  per  serving  if  no  claims  are  made 
about  fat  or  cholesterol  content,  and  if 
"calories  from  saturated  fat"  is  nut 
declared.  Saturated  fat  content  shall  \)<' 
indented  and  e.xpressed  as  grams  per 
serving  to  the  nearest  0.5  (Vj)-graiu 
increment  below  5  grams  and  to  tiii; 
nearest  gram  increment  above  5  gr.iiiis. 
If  the  serving  contains  less  than  O.'i 


gram,  the  content  shall  be  expressed  as 
zero. 

(A)  'Stearic  Acid"  (VOLUNTARY):  A 
statement  of  the  number  of  grams  of 
stearic  acid  per  serving  may  be  declascd 
voluntarily,  except  that  when  a  claim  is 
made  about  stearic  acid,  label 
declaration  shall  be  required.  Stearic 
acid  content  shall  be  indented  under 
saturated  fat  and  expressed  to  the 
nearest  0.5  (V2)-grani  increment  below  5 
grams  and  the  nearest  gram  increment 
above  5  grams.  If  the  serving  contains 
less  than  0.5  gram,  the  content  shall  be 
expressed  as  zero. 

(B)  (Reserved] 

(ii)  'Polyunsaturated  fat"  or 
•Polyunsaturated"  (VOLUNTARY):  A 
statement  of  the  number  of  grams  of 
polyunsaturated  fat  per  serving  defined 
as  c/s.c/s-methylene-interrupted 
polyunsaturated  fatty  acids  may  be 
dt 'blared  voluntarily,  except  that  when 
monounsaturated  fat  is  declared,  or 
when  a  claim  about  fatty  acids  or 
cholesterol  is  made  on  the  label  or  in 
labeling  of  a  product  other  tlian  one  that 
meets  the  criteria  in  §  317.3b2(b)(l)  for 
a  claim  for  '"fat  free."  label  declaration 
of  polyunsaturated  fat  is  required. 
Polyunsaturated  fat  content  shall  be 
indented  and  expressed  as  grams  per 
serving  totlie  nearest  0.5  (V2)-gram 
increment  be'ovv  5  grams  and  to  the 
nearest  gram  increment  above  5  grams. 
If  the  serving  contains  less  than  0  5 
gram,  the  content  shall  be  expressed  as 
zero. 

(iii)  'Monounsaturated  fat  '  or 
•Monounsaturated"  (VOLUNTARY):  A 
statement  of  the  number  of  grams  of 
monounsaturated  fat  per  serving  defined 
as  CiS-monoimsaturated  fatty  acids  may 
be  declared  voluntarily,  e.xcept  that 
when  polyunsaturated  lat  ii,  declared,  or 
when  a  claim  about  fatty  acids  or 
cholesterol  is  made  on  the  label  or  in 
labfding  of  a  product  other  than  one  that 
meets  the  criteria  in  §  317.3C2(b){l)  for 
a  claim  for  "fat  free."  label  detlrtratien 
of  monounsaturated  fat  is  rec(iMred. 
Monounsaturated  fat  content  shall  be 
indented  and  expressed  as  grams  per 
serving  to  the  nearest  0.5  ('i)-grdm 
ini  retiient  below  3  grain*;  and  to  the 
nearest  gram  increment  abo\  e  3  grams. 
If  tlu!  .serving  contains  less  than  0.5 
grain,  the  conttat  bhall  he  expr(!ssed  as 
zero. 

(.0    Cholesterol":  A  slatement  ot  tin- 
f  holeslerol  c:ontent  per  serving 
expressed  in  milligraiiis  to  the  tiedrcsl  o- 
niilligram  increment,  except  thai  label 
det:laratiun  of  cholesterctl  infunnation  is 
not  required  lor  products  that  contain 
less  than  2  milligiaii'.s  ol  cholesierol  [mt 
serving  an<l  make  no  claim  about  fat. 
fatty  acids,  or  cholesterol  ronlent.  or 
si'ch  prodiict.;  niav  s!.'i!e  thi'"  chclestcrr;! 


content  as  zero.  If  the  product  contains 
2  to  5  milligrams  of  cholesterol  per 
serving,  the  content  may  be  stated  as 
"less  than  5  milligrams." 

(4)  'Sodium":  A  statement  of  the 
number  of  milligrams  of  sodium  per 
serving  expressed  as  zero  when  the 
serving  contains  less  than  5  milligrams 
of  sodium,  to  the  nearest  5-milligram 
increment  when  the  ser\mg  contains  5 
to  140  milligrams  of  sodium,  and  to  the 
nearest  lO-rnilligram  increment  v.hen 
the  serving  contains  greater  than  149 
milligrams. 

(5)  -Potassium"  (VOLUNTARY):  A 
statement  of  the  number  of  milligrams 
of  potassium  per  serving  may  be 
det:lared  voluntarily,  except  that  when  a 
claim  is  made  about  potassium  content, 
label  declaration  shall  be  required. 
Potassium  contpnt  shall  be  expressed  as 
zero  when  the  fierving  contains  less  than 
5  milligrams  ofjpotassium,  to  the  nearest 
5-milligram  incjrement  when  the  sen.'ing 
contains  5  to  1410  milligrams  of 
potassium,  and  to  the  nearest  10- 
mililgram  incrcnent  when  the  serving 
contains  greatei  than  140  milligrams. 

(6)  "Carbohydrate,  total  "  or  "Total 
carbohydrate":  ^  statement  of  the 
number  of  grair  s  of  total  carbohydrate 
per  serving  expressed  to  the  nearest 
gram,  except  thnt  if  a  serving  contains 
less  than  1  granfi.  the  statement 

"Contains  less  than  1  gram"  or  "less  - 
than  1  gram"  may  be  used  as  an 
alternative,  or.  if  the  ser\ing  contains 
less  than  0.5  gram,  the  content  may  be 
expressed  as  zero.  Total  carbohydrate 
content  shall  be  calculated  by 
subtraction  of  the  sum  of  the  crude 
protein,  total  fat,  moisture,  and  ash  from 
the  tfital  weight  of  the  product.  This 
calculation  method  is  described  in 
I  SDA's  Agriculture  Handbook  No.  74 
(Slightly  revised  February  1973).  pages 
-  ami  3.  which  is  incorporated  by 
reference.  Pages  2  and  3.  Agriculture 
Handbook  No.  74  is  incorporated  as  it 
exists  on  the  date  of  approval.  This 
iticitrpuration  by  reference  was 
apprnvtHl  by  tlie  Director  of  the  Fediral 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  I  CFR  part  51.  (The 
availability  of  this  incorporation  bv 
reference  is  given  in  paragraph 
(c)(l)(i)(A)  of  this  section.) 

(i)  "Dietary  fiber":  A  statement  o!  iJie 
numl»er  of  grains  of  total  dietary  fitfr 
per  serving,  indented  and  expresstid  to 
the  nearest  gram,  except  that  if  a  serv  ing 
contains  less  than  1  gram,  det  laratiMii  nt 
dietary  fiber  is  not  rei',iiirnd.  or. 
alte.Tia'ively.  the  sttilenier.t  "f  outaius 
less  than  1  gram"  or  "le.ss  than  I  erani" 
may  be  used,  and  if  the  serving  cimtains 
less  than  0.5  gram,  the  content  mav  be 
rxprrssrti  ns  zero. 


(A)  'Soluble  fiber"  (VOLUNTARY):  A 
statement  of  the  number  of  grams  of 
soluble  dietary  fiber  per  serving  may  be 
declared  voluntarily  except  when  a 
claim  is  made  on  the  label  or  in  labeling 
about  soluble  fiber,  label  declaration 
shall  be  required.  Soluble  fiber  content 
shall  be  indented  under  dietary  fiber 
and  expressed  to  the  nearest  gram, 
except  that  if  a  serving  contains  less 
than  1  gram,  the  statement  "Con'ains 
less  than  1  gram"  or  "less  than  1  gram" 
may  be  used  as  an  alternative,  and  if  thf 
sen  ing  contains  less  than  0.5  gram,  the 
content  mav  be  expressed  as  zero. 

(D)  "Insoluble  fiber"  (VOLUNTARY). 
.\  j^^tatement  of  the  number  of  grams  of 
insoluble  dietary  fitter  per  ser\  ing  may 
be  declared  voluntarily  except  when  a 
clai.-n  is  made  on  the  label  or  in  labeling 
about  insoluble  fiber,  label  de<:laration 
shall  be  required.  Insoluble  fiber  content 
shall  he  indented  under  dietary  filler 
and  e.xpressetl  to  the  nearest  gram, 
e.xcept  that  if  a  serving  contains  less 
than  1  gram,  the  statement  "Contains 
less  than  1  gram"  or  "loss  than  1  gram" 
may  be  used  as  an  alternative,  and  if  the 
serving  contains  less  than  0.5  gram,  the 
content  may  be  expressed  as  zero. 

(ii)  "Sugars":  A  statement  of  the 
numl)er  of  grams  of  sugars  per  ser\  ing. 
except  that  label  declaration  of  sugars 
content  is  not  required  for  products  that 
contain  less  than  1  gram  of  sugars  per 
serving  if  no  claims  are  made  about 
sweeteners,  sugars,  or  sugar  alcohol 
content.  Sugars  shall  be  defined  as  tlie 
sum  of  ail  free  mono-  and  disaccharides 
(such  as  glucose,  fructose,  lactose,  and 
sucrose).  Sugars  content  shall  be 
indented  and  e.xpressed  to  the  nearest 
gram,  e.xcept  that  if  a  serving  cxintains 
less  than  1  gram,  the  stalemeM 
■'Contains  less  than  1  gram"  or  "less 
than  1  gram  "  may  be  used  as  an 
alternative,  and  if  the  serving  contains 
less  than  0.5  gram,  the  content  may  be 
expressetl  as  zero. 

U.\]  •Si.gar  alcohol"  (VOLl^NTARYl; 
A  sldletnenl  of  the  number  (jf  grams  of 
siitvi!  ?iif  cjhols  per  serving  may  ht' 
di'(  laied  v<.liinta.-ily  on  the  laltel.  except 
tliat  vv  hen  a  ( laiin  is  made  on  the  label 
or  iti  iobeling  about  sugar  alcuhol  or 
sugars  when  sugiir  alc('hols  are  presrtii 
in  the  priidurt.  sugar  ulcohol  content 
shall  b*'  dec!-i!-ed.  For  nutrition  lalicling 
pur|i4*>es.  SLii^ar  alcohols  are  defir.trd  a', 
the  sum  of  saccharide  derivative.s  in 
whii  f.  a  i:i.<Uox\  1  group  replaces  a 
ketone  or  aldt  hyJo  group  and  whose 
use  in  the  focii  is  listed  by  \D.\  (e.g.. 
i;taiuiilol  or  x\  Ittolj  ur  is  generally 
r,((>gnizetl  as  safe  (e.g  .  sorbitol).  In  Ih*u 
ot  the  term  'sugir  alcclif)!.  "  tft>  name  ot 
the  specific  sugar  alcohol  (eg., 
■"xyiitol")  prrs(!;it  in  the  prrxlurt  jiiay  be 
iisc.l  in  file  nicr.-tion  l.ii'i-i,  pruvideil 
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that  only  c  ne  sugar  alcohol  is  present  in 
the  produ(  t.  Sugar  alcohol  content  shall 
be  indents  d  and  expressed  to  the 
nearest  gram,  except  that  if  a  serving 
contains  1«  ss  than  1  gram,  the  statement 
"Contains  less  then  1  gram"  or  "less 
than  1  graj  n"  may  be  used  as  an 
alternative ,  and  if  the  serving  contains 
less  than  C. 5  gram,  the  content  may  be 
expressed  as  zero. 

(iv)  "Ot]  ler  carbohydrate" 
(VOLUNT  \RY):  A  statement  of  the 
number  of  grams  of  other  carbohydrate 
per  servini;  may  be  declared  voluntarily. 
Other  cart  ohydrate  shall  be  defined  as 
the  differe  ice  between  total 
carbohydr  Jte  and  the  sum  of  dietary 
fiber,  sugars,  and  sugar  alcohol,  except 
that  if  sugi  IT  alcohol  is  not  declared 
(even  if  present),  it  shall  be  defined  as 
the  difference  between  total 
carbohydrate  and  the  sum  of  dietary 
fiber  and  i  ugars.  Other  carbohydrate 
content  sh  all  be  indented  and  expressed 
to  the  nea-est  gram,  except  that  if  a 
serving  contains  less  than  1  gram,  the 
statement  "Contains  less  than  1  gram" 
or  "less  ti  an  1  gram"  may  be  used  as 
an  alternative,  and  if  the  serving 
contains  hss  than  0.5  gram,  the  content 
may  be  e>  pressed  as  zero. 

(7)  "Pr(«ein":  A  statement  of  the 
number  of  grams  of  protein  per  serving 
expressed  to  the  nearest  gram,  except 
that  if  a  s(  rving  contains  less  than  1 
gram,  the  statement  "Contains  less  than 
1  gram"  o  r  "less  than  1  gram"  may  be 
used  as  an  alternative,  and  if  the  sen'ing 
contains  less  than  0.5  gram,  the  content 
may  be  e>  pressed  as  zero.  When  the 
protein  ir  products  represented  or 
purportec  to  be  for  adults  and  children 
4  or  more  years  of  age  has  a  protein 
quality  v£  lue  that  is  a  protein 
digestibil  ty-corrected  amino  acid  score 
of  less  thi  n  20  expressed  as  a  percent, 
or  when  I  le  protein  in  a  product 
represent  ;d  or  purported  to  be  for 
children  |  jreater  than  1  but  less  than  4 
years  of  a  je  has  a  protein  quality  value 
that  is  a  f  rotein  digestibility-corrected 
amino  ac  d  score  of  less  than  40 
expressea  as  a  percent,  either  of  the 
following  shall  be  placed  adjacent  to  the 
declaration  of  protein  content  by 
weight;  The  statement  "not  a  significant 
source  of  protein,"  or  a  listing  aligned 
under  th<  colimin  headed  "Percent 
Daily  Value"  of  the  corrected  amount  of 
protein  per  serving,  as  determined  in 
(c)(7)(ii)  of  this  section, 
as  a  percentage  of  the  Daily 
I  Value  (DRV)  or  Reference 
Daily  Intike  (RDI),  as  appropriate,  for 
protein  a  ad  expressed  as  percent  of 
Daily  Va  ue.  When  the  protein  quality 
in  a  prod  uct  as  measured  by  the  Protein 
Efficienc  /  Ratio  (PER)  is  less  than  40 
percent  <  f  the  reference  standard 
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(casein)  for  a  product  represented  or 
purported  to  be  for  infants,  the 
statement  "not  a  significant  source  of 
protein"  shall  be  placed  adjacent  to  the 
declaration  of  protein  content.  Protein 
content  may  be  calculated  on  the  basis 
of  the  factor  of  6.25  times  the  nitrogen 
content  of  the  food  as  determined  by 
appropriate  methods  of  analysis  in 
accordance  with  §  317.309(h),  except 
when  the  procedure  for  a  specific  food 
requires  another  factor. 

fi)  A  statement  of  the  corrected 
amount  of  protein  per  serving,  as 
determined  in  paragraph  (c)(7)(ii)  of  this 
section,  calculated  as  a  percentage  of  the 
RDI  or  DRV  for  protein,  as  appropriate, 
and  expressed  as  percent  of  Daily  Value, 
may  be  placed  on  the  label,  except  that 
such  a  statement  shall  be  given  if  a 
protein  claim  is  made  for  the  product, 
or  if  the  product  is  represented  or 
purported  to  be  for  infants  or  children 
under  4  years  of  age.  When  such  a 
declaration-is  provided,  it  shall  be 
placed  on  the  label  adjacent  to  the 
statement  of  grams  of  protein  and 
aligned  under  the  column  headed 
"Percent  Daily  Value,"  and  expressed  to 
the  nearest  whole  percent.  However,  the 
percentage  of  the  RDI  for  protein  shall 
not  be  declared  if  the  product  is 
represented  or  purported  to  be  for 
infants  and  the  protein  quality  value  is 
less  than  40  percent  of  the  reference 
standard. 

(ii)  The  corrected  amount  of  protein 
(grams)  per  serving  for  products 
represented  or  purported  to  be  for  adults 
and  children  1  or  more  years  of  age  is 
equal  to  the  actual  amount  of  protein 
(grams)  per  serving  multiplied  by  the 
amino  acid  score  corrected  for  protein 
digestibility.  If  the  corrected  score  is 
above  1.00,  then  it  shall  be  set  at  1.00. 
The  protein  digestibihty-corrected 
amino  acid  score  shall  be  determined  by 
methods  given  in  sections  5.4.1,  7.2.1, 
and  8  in  "Protein  Quality  Evaluation, 
Report  of  the  Joint  FAO/WHO  Expert 
Consultation  on  Protein  Quality 
Evaluation,"  Rome,  1990,  whidi  is 
incorporated  by  reference.  Sections 
5.4.1.  7.2.1.  and  8  of  the  "Report  of  the 
Joint  FAO/WHO  Expert  Consultation  on 
Protein  Quality  Evaluation."  as 
published  by  the  Food  and  Agriculture 
Organization  of  the  United  Nations/ 
World  Health  Organization,  is 
incorporated  as  it  exists  on  the  date  of 
approval.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
It  is  available  for  inspection  at  the  Office 
of  the  Federal  Register,  suite  700.  800 
North  Capitol  Street,  NW.,  Washington. 
DC.  or  at  the  office  of  the  FSIS  Docket 
Clerk.  Room  3171,  South  Building.  14th 


and  Independence  Avenue.  SW.. 
Washington,  DC.  Copies  of  the 
incorporation  by  reference  are  available 
from  the  Product  Assessment  Division, 
Regulatory  Programs,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Room  329,  West  End  Court 
Building,  Washington,  DC  20250-3/00. 
For  products  represented  or  purported 
to  be  for  infants,  the  corrected  amount 
of  protein  (grams)  per  serving  is  equal 
to  the  actual  amount  of  protein  (grams) 
per  serving  multiplied  by  the  relative 
protein  quality  value.  The  relative 
protein  quality  value  shall  be 
determined  by  dividing  the  subject 
product's  protein  PER  value  by  the  PER 
value  for  casein.  If  the  relative  protein 
value  is  above  1.00,  it  shall  be  set  at 
1.00. 

(iii)  For  the  purpose  of  labeling  with 
a  percent  of  the  DRV  or  RDI.  a  value  of 
50  grams  of  protein  shall  be  the  DRV  for 
adults  and  children  4  or  more  years  of 
age.  and  the  RDI  for  protein  for  children 
less  than  4  years  of  age.  infants, 
pregnant  women,  and  lactating  women 
shall  be  16  grams,  14  grams,  60  grams, 
and  65  grams,  respectively. 

(8)  Vitamins  and  minerals:  A 
statement  of  the  amount  per  ser\'ing  of 
the  vitamins  and  minerals  as  described 
in  this  paragraph,  calculated  as  a 
percent  of  the  RDI  and  expressed  as 
percent  of  Daily  Value. 

(i)  For  purposes  of  declaration  of 
percent  of  Daily  Value  as  provided  for 
in  paragraphs  (d)  through  (g)  of  this 
section,  products  represented  or 
purported  to  be  for  use  by  infants, 
children  less  than  4  years  of  age, 
pregnant  women,  or  lactating  women 
shall  use  the  RDI's  that  are  specified  for 
the  intended  group.  For  products 
represented  or  purported  to  be  for  use 
by  both  infants  euid  children  under  4 
years  of  age,  the  percent  of  Daily  Value 
shall  be  presented  by  separate 
declarations  according  to  paragraph  (e) 
of  this  section  based  on  the  RDI  values 
for  infants  from  birth  to  12  months  of 
age  and  for  children  under  4  years  of 
age.  Similarly,  the  percent  of  Daily 
Value  based  on  both  the  RDI  values  for 
pregnant  women  and  for  lactating 
women  shall  be  declared  separately  on 
products  represented  or  purported  to  be 
for  use  by  both  pregnant  and  lactating 
women.  When  such  dual  declaration  is 
used  on  any  label,  it  shall  be  included 
in  all  labeling,  and  equal  prominence 
shall  be  given  to  both  values  in  all  such 
labeling.  All  other  products  shall  use 
the  RDI  for  adults  and  children  4  or 
more  years  of  age. 

(ii)  The  declaration  of  vitamins  and 
minerals  as  a  percent  of  the  RDI  shall 
include  vitamin  A,  vitamin  C,  calcium, 
and  iron,  in  that  order,  and  shall 


include  any  of  the  other  vitamins  and 
minerals  listed  in  paragraph  (c)(8)(iv)  of 
this  section  when  they  are  added,  or 
when  a  claim  is  made  about  them.  Other 
vitamins  and  minerals  need  not  be 
declared  if  neither  the  nutrient  nor  the 
component  is  otherwise  referred  to  on 
the  label  or  in  labeling  or  advertising 
and  the  vitamins  and  minerals  are: 

(A)  Required  or  permitted  in  a 
standardized  food  (e.g..  thiamin, 
riboflavin,  and  niacin  in  enriched  flour) 
and  that  standardized  food  is  included 
as  an  ingredient  (i.e.,  component)  in 
another  product;  or 

(B)  Included  in  a  product  solely  for 
technological  purposes  and  declared 
only  in  the  ingredients  statement.  The 
declaration  may  also  include  any  of  the 
other  vitamins  and  minerals  listed  in 
paragraph  (c)(8)(iv)  of  this  section  when 
they  are  naturally  occurring  in  the  food. 
The  additional  vitamins  and  minerals 
shall  be  listed  in  the  order  established 
in  paragraph  (c)(8)(iv)  of  this  section. 

(iii)  The  percentages  for  vitamins  and 
minerals  shall  be  expressed  to  the 
nearest  2-percent  increment  up  to  and 
including  the  10-percent  level,  the 
nearest  5 -percent  increment  above  10 
percent  and  up  to  and  including  the  50- 
percent  level,  and  the  nearest  10-percent 
increment  above  the  50-percent  level. 
Amounts  of  vitamins  and  minerals 
present  at  less  than  2  percent  of  the  RDI 
are  not  required  to  be  declared  in 
nutrition  labeling  but  may  be  declared 
by  a  zero  or  by  the  use  of  an  asterisk  (or 
other  symbol)  that  refers  to  another 
asterisk  (or  symbol)  that  is  placed  at  the 
bottom  of  the  table  and  that  is  followed 
by  the  statement  "Contains  less  than  2 
percent  of  the  Daily  Value  of  this  (these) 
nutrient  (nutjients)."  Alternatively,  if 
vitamin  A,  vitamin  C.  calcium,  or  iron 
is  present  in  amounts  less  than  2 
percent  of  the  RDI,  label  declaration  of 
the  nutrient(s)  is  not  required  if  the 
statement  "Not  a  significant  source  of 

(listing  the  vitamins  or  minerals 

omitted)"  is  placed  at  the  bottom  of  the 
table  of  nutrient  values. 

(iv)  The  following  RDI's  and 
nomenclature  are  established  for  the 
following  vitamins  and  minerals  which 
are  essential  in  human  nutrition: 
Vitamin  A,  5.000  International  Units 
Vitamin  C.  60  milligrams 
Calcium.  1.0  gram 
Iron.  18  milligrams 
Vitamin  D,  400  International  Units 
Vitamin  E.  30  International  Units 
Thiamin.  1.5  milligrams 
Riboflavin.  1.7  milligrams 
Niacin.  20  milligrams 
Vitamin  Be.  2.0  milligrams 
Folate.  0.4  milligram 
Vitamin  Bn,  6  micrograms 


Biotin,  0.3  milligram 
Pantothenic  acid.  10  milligrams 
Phosphorus,  1.0  gram 
Iodine,  150  micrograms 
Magnesium,  400  milligrams 
Zinc,  15  milligrams 
Copper,  2.0  milligrams 

(v)  The  following  synonyms  may  be 
added  in  parenthesis  immediately 
following  the  name  of  the  nutrient  or 
dietary  component: 
Vitamin  C — Ascorbic  acid 
Thiamin — Vitamin  Bi 
Riboflavin — Vitamin  B2 
Folate — Folacin 
Calories — Energy 

(vi)  A  statement  of  the  percent  of 
vitamin  A  that  is  present  as  beta- 
carotene  may  be  declared  voluntarily. 
When  the  vitamins  and  minerals  are 
listed  in  a  single  column,  the  statement 
shall  be  indented  imder  the  information 
on  vitamin  A.  When  vitamins  and 
minerals  are  arrayed  horizontally,  the 
statement  of  percent  shall  be  presented 
in  parenthesis  following  the  declaration 
of  vitamin  A  and  the  percent  of  Daily 
Value  of  vitamin  A  in  the  product  (e.g.. 
"Percent  Daily  Value:  Vitamin  A  50  (90 
percent  as  fce/o-carotene)").  When 
declared,  the  percentages  shall  be 
expressed  ijn  the  same  increments  as  are 
provided  for  vitamins  and  minerals  in 
paragraph  (c)(8)(iii)  of  this  section. 

(9)  For  the  purpose  of  labeling  with  a 
percent  of  the  DRV,  the  following  DRV's 
are  established  for  the  following  food 
components  based  on  the  reference 
caloric  intake  of  2,000  calories: 


Food  component 

Unit  of  measure- 
ment 

DRV 

Fat 

arams  (a)    

65 

Saturated  fatt/ 

acids. 
Cholesterol  

do  

milligrams  (mg)  .. 
arams  (a)  

20 

300 
300 

hydrate. 

Fiber  

Sodium  

Potassium  

Protein 

do 

milligrams  (mg)  .. 

do  

arams  (q)  

25 
2,400 
3,500 

50 

(d)(1)  Nutrient  information  specified 
in  paragraph  (c)  of  this  section  shall  be 
presented  on  products  in  the  following 
format,  except  on  products  on  which 
dual  columns  of  nutrition  information 
are  declared  as  provided  for  in 
paragraph  (e)  of  this  section,  on  those 
products  on  which  the  simplified  format 
is  permitted  to  be  used  as  provided  for 
in  paragraph  (f)  of  this  section,  on 
products  for  infants  and  children  less 
than  4  years  of  age  as  provided  for  in 
§  317.400(c).  and  on  products  in 
packages  that  have  a  total  surface  area 
available  to  bear  labeling  of  40  or  less 
square  inches  as  provided  for  in 
paragraph  (g)  of  this  section. 


(i)  The  nutrition  information  shall  be 
set  off  in  a  box  by  use  of  hairlines  and 
shall  be  all  black  or  one  color  type, 
printed  on  a  white  or  other  neutral 
contrasting  background  whenever 
practical. 

(ii)  All  information  within  the 
nutrition  label  shall  utilize: 

(A)  A  single  easy-to-read  type  style, 

(B)  Upper  and  lower  case  letters, 

(C)  At  least  one  point  leading  (i.e., 
space  between  two  lines  of  text)  except 
that  at  least  four  points  leading  shall  be 
utilized  for  the  information  required  by 
paragraphs  (d)(7)  and  (d)(8)  of  this 
section,  and 

(D)  Letters  should  never  touch, 
(iii)  Information  required  in 

paragraphs  (d)(3).  (d)(5),  (d)(7).  and 
(d)(8)  of  this  section  shall  be  in  type  size 
no  smaller  than  8  point.  Except  for  the 
heading  "Nutrition  Facts,"  the 
information  required  in  paragraphs 
(d)(4).  (d)(6),  and  (d)(9)  of  this  section 
and  all  other  information  contained 
within  the  nutrition  label  shall  be  in 
type  size  no  smaller  than  6  point.  When 
provided,  the  information  described  in 
paragraph  (d)(10)  of  this  section  shall 
also  be  in  type  no  smaller  than  6  point. 

(iv)  The  headings  required  by 
paragraphs  (d)(2).  (d)(4).  and  (d)(6)  of 
this  section  (i.e.,  "Nutrition  Facts," 
"Amount  per  Serving,"  and  "%  Daily 
Value'"),  the  names  of  all  nutrients  that 
are  not  indented  according  to 
requirements  of  paragraph  (c)  of  this 
section  (i.e..  Calories.  Total  fat. 
Cholesterol,  Sodium,  Potassium.  Total 
carbohydrate,  and  Protein),  and  the 
percentage  amounts  required  by 
paragraph  (d)(7)(ii)  of  this  section  shall 
be  highlighted  by  bold  or  extra  bold 
type  or  other  highlighting  (reverse 
printing  is  not  permitted  as  a  form  of 
highlighting)  that  prominently 
distinguishes  it  from  other  information. 
No  other  information  shall  be 
highlighted. 

(v)  A  hairline  rule  that  is  centered 
between  the  lines  of  te.xt  shall  separate 
"Amount  Per  Serving"  from  the  calorie 
statements  required  in  paragraph  (d)(5) 
of  this  section  and  shall  separate  each 
nutrient  and  its  corresponding  percent 
of  Daily  Value  required  in  paragraphs 
(d){7)(i)  and  (d)(7)(ii)  of  this  section 
from  the  nutrient  and  percent  of  Daily 
Value  above  and  below  it. 

(2)  The  information  shall  be  presented 
under  the  identifying  heading  of 
"Nutrition  Facts"  which  shall  be  set  in 
a  type  size  larger  than  all  other  print 
size  in  the  nutrition  label  cmd,  except 
for  labels  presented  according  to  the 
format  provided  for  in  paragraph  (d)(ll) 
of  this  section,  unless  impractical,  shall 
be  set  the  full  width  of  the  information 
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provided  mder  paragraph  {d){7)  of  this 
section. 

(3]  Infoit^tion  i 
immediatt 
informatioh  i 

(i)  "Serving: 


S1Z3 


Ser  ings 


serving 
(b)(9)  of  th 

(ii) 
number  of 
except  thai 
required 
defined  in 


0:1 


servings  per  container, 
this  statement  is  not 
single-serving  containers  as 
paragraph  (b)(8)  of  this 


s  ia)l 1 


section. 

(4)  A  su 
Serving" 
size  infornlation 

(5)  Infor  nation 
immediately 
"Amount 
declared 


I'er 


l|heading  "Amount  Per 

be  separated  from  serving 
by  a  bar. 
on  calories  shall 
y  follow  the  heading 
Serving"  and  shall  be 
ill  one  hne,  leaving  sufficient 
t  betwjeen  the  declaration  of 

and  "Calories  from  fat"  to 
differentiation,  or,  if 
^m  saturated  fat"  is 
a  column  with  total 
at  the  top,  followed  by 
cm  fat"  (indented),  and 
I  rom  saturated  fat"  (indented). 
<  oUunn  heading  "%  Daily 
lowed  by  an  asterisk  (e.g.,  "% 
'"),  shall  be  separated  from 
on  calories  by  a  bar.  The 
this  column  heading  shall 


space 
"Calories" 
allow  cleai 
"Calories 
declared, 
"Calories 
"Calories 
"Calories 
(6)  The 
Value,"  fo 
Daily  Val 
informatioii 
position  a 


U3 


fjt 


Total  fat 

Saturated 

Cholesterol 

Sodium 

Total  cartx)tWdrate 

Dietary  flbei 


(ii)Ifth« 
given  for 
Value  CO 
(d)(7)(ii)  o 
listed  und 
50  g  shall 
in  the  coi 
value  of  6 
"2.500." 

(iii)lf 
column 
of  this 
under 
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on  serving  size  shall 
y  follow  the  beading.  Such 
shall  include: 

Size":  A  statement  of  the 
as  specified  in  paragraph 
s  section. 

Per  Container":  The 


allow  for  a  list  of  nutrient  names  and 
amounts  as  described  in  paragraph 
(d)(7)  of  this  section  to  be  to  the  left  of, 
and  below,  this  column  heading.  The 
column  headings  "Percent  Daily  Value," 
"Percent  DV,"  or  "%  DV  '  may  be 
substituted  for  "%  Daily  Value." 

(7)  Except  as  provided  for  in 
paragraph  (g)  of  this  section,  and  except 
as  permitted  by  §  317.400(d)(2),  nutrient 
information  for  both  mandatory  and  any 
voluntary  nutrients  listed  in  paragraph 
(c)  of  this  section  that  are  to  be  declared 
in  the  nutrition  label,  except  vitamins 
and  minerals,  shall  be  declared  as 
follows: 

(i)  The  name  of  each  nutrient,  as 
specified  in  par^raph  (c)  of  this 
section,  shall  be  given  in  a  column  and 
followed  immediately  by  the 
quantitative  amount  by  weight  for  that 
nutrient  appended  with  a  "g"  for  grams 
or  "mg"  for  milligrams. 

(ii)  A  listing  of  the  percent  of  the  DRV 
as  established  in  paragraphs  (c)(7)(iii) 
and  (c)(9)  of  this  section  shall  be  given 
in  a  column  aligned  under  the  heading 
"%  Daily  Value"  established  in 
paragraph  (d)(6)  of  this  section  with  the 
percent  expressed  to  the  nearest  whole 
jjercent  for  each  nutrient  declared  in  the 
column  described  in  paragraph  (d)(7)(i) 
of  this  section  for  which  a  DRV  has  been 


established,  except  that  the  percent  for 
protein  may  be  omitted  as  provided  in 
paragraph  (c)(7)  of  this  section.  The 
percent  shall  be  calculated  by  dividing 
either  the  amount  declared  on  the  label 
for  each  nutrient  or  the  actual  amount 
of  each  nutrient  (i.e..  before  roundingj^ 
by  the  DRV  for  the  nutrient,  except  inat 
the  percent  for  protein  shall  be 
calculated  as  specified  in  paragraph 
(c)(7)(ii)  of  this  section.  The  numerical 
value  shall  be  followed  by  the  symbol 
for  percent  (i.e.,  %). 

(8)  Nutrient  information  for  vitamins 
and  minerals  shall  be  separated  from 
information  on  other  nutrients  by  a  bar 
and  shall  be  arrayed  horizontally  (e.g.. 
Vitamin  A  4%,  Vitamin  C  2%,  Calcium 
15%,  Iron  4%)  or  may  be  listed  in  two 
columns,  except  that  when  more  than 
four  vitamins  and  minerals  are  declared, 
they  may  be  declared  vertically  with 
percentages  listed  under  the  column 
headed  '%  Daily  Value." 

(9)  A  footnote,  preceded  by  an 
asterisk,  shall  be  placed  beneath  the  list 
of  vitamins  and  minerals  and  shall  be 
separated  from  that  list  by  a  hairline. 

(i)  The  footnote  shall  state:  Percent 
Daily  Values  are  based  on  a  24)00 
calorie  diet.  Your  daily  values  may  be 
higher  or  lower  depending  on  your 
calorie  needs. 


Calories: 


Less  than 
Less  than 
Less  than 
Less  than 


2.000 

65  g 

20  g 

300  mg 

2,400  mg 

300  g .- 

25  g 


2,500 


80g 
25  g 
300  mg 
2,400  mg 
375  g 
30g 


percent  of  Daily  Value  is 
drotein  in  the  Percent  of  Daily 
li^n  as  provided  in  paragraph 
this  section,  protein  shall  be 
•r  dietary  fiber,  and  a  value  of 
)e  inserted  on  the  same  line 
itnn  headed  "2.000"  and 
g  in  the  column  headed 


p<  t 

de  scribed 


seel  ion 


assium  is  declared  in  the 

in  paragraph  (d)(7)(i) 
potassium  shall  be  listed 
sodium  and  the  DRV  established 
in  paragra  »h  (c)(9)  of  this  section  shall 
be  inserted  on  the  same  line  in  the 
numeric 

(iv) 
paragra 
used  with 
(lO)Cal 
on  a  per 
carbohy 
presented 
required  i 
from  that 


columns. 
The  abbreviations  established  in 
ph  [gK2)  of  this  section  may  be 
the  footnote. 
( iric  conversion  information 
basis  for  fat, 
,  and  protein  may  be 
jeneath  the  information 
paragraph  (d)(9).  separated 
i  ntormation  bv  a  hairline.  This 


gi  am 
dr  ite. 


information  may  be  presented 
horizontally  (i.e.,  "Calories  per  gram: 
Fat  9,  Carbohydrate  4,  Protein  4")  or 
vertically  in  columns. 

(ll)(i)  If  the  space  beneath  the 
information  on  vitamins  and  minerals  is 
not  adequate  to  accommodate  the 
information  required  in  paragraph  (dK9) 
of  this  section,  the  information  required 
in  paragraph  {d)(9)  may  be  moved  to  the 
right  of  the  column  required  in. 
paragraph  (d)(7)(ii)  of  this  section  and 
set  off  by  a  line  that  distinguishes  it  and 
sets  it  apart  from  the  percent  of  Daily 
Value  information.  The  caloric 
conversion  information  provided  for  in 
paragraph  (d)(10)  of  this  section  may  be 
presented  beneath  either  side  or  along 
the  full  length  of  the  nutrition  label. 

(ii)  If  the  space  beneath  the  mandatory 
declaration  of  iron  is  not  adequate  to 
accommodate  any  retnaining  vitamins 
and  minerals  to  be  declared  or  the 
information  required  in  paragraph  (d)(9) 


of  this  section,  the  remaining 
information  may  be  moved  to  the  ri>jhl 
and  set  off  by  a  line  that  distinguishes 
it  and  sets  it  apart  from  the  percent  of 
Daily  Value  information  given  to  the 
lef^.  The  caloric  conversion  information 
provided  for  in  paragraph  (d)(10)  of  this 
section  may  be  presented  beneath  oithrr 
side  or  along  the  full  length  of  the 
nutrition  label. 

(iii)  If  there  is  not  suffici(,'r.t 
continuous  vertical  space  (i.e., 
approximately  3  inches)  to 
accommodate  the  requiretl  componenLs 
of  the  nutrition  label  up  to  and 
including  the  mandatory  declaration  of 
iron,  the  nutrition  label  may  be 
presented  in  a  tabular  display  in  which 
the  footnote  required  by  paragraph 
(d)(9)  of  the  section  is  given  to  the  far 
right  of  the  label,  and  additional 
vitamins  and  minerals  beyond  the  four 
that  are  required  (i.e.,  vitamin  A. 
vitamin  C.  calcium,  and  iron)  are 
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arrnyed  horizontally  following 
declarations  of  the  required  vitamins 
and  niincrals. 

(12)  The  following  sample  label 
illustrates  the  provisions  of  paragraph 
(d)  of  this  section: 

BILLING  CODE  3410-OM-P 


BILLING  CODE  3410-OM-C 


Nutrition  Facts 

Serving  Size  1  cup  (228g) 
Servings  Per  Container  2 

Amount  Per  Serving 

Calories  260  Calones  from  Fat  120 


%Oaity  Vakie* 


Total  Fat  13g 


20% 


Saturated  Fat  5g 


25% 


Cholesterol  30nig 


10% 


Sodium  660mg 

28% 

Total  CaiiMhydrate 

31  g         10% 

Dietary  Rber  Og 

0% 

Sugars  5g 

Protein  5g 

Vitamin  A  4% 

Vitamin  C  2% 

Calcium  15% 


Iron  4% 


Percent  Daily  Values  are  based  on  a  2.(XX) 
calorie  diet.  Your  daily  values  may  be  higher 
or  lower  depending  on  your  calone  needs: 

Calones:     2.000        2.500 


Total  Fat 
Sat  Fat 
Cholesterol 
Sodium 


Less  than 
Less  than 
Less  than 
Lesstnan 


Total  Carbohydrate 
Dietary  Rber 


65g 

20g 

300mg 

2.400mg 

300g 

25g 


80g 

25g 

300mg 

2.400mg 

375g 

30g 


Calories  per  gram: 

Fat  9  •  Carbohydrate  4 


Protein  4 


(13)(i)  Nutrition  labeling  on  the  outer 
label  of  packages  of  meat  or  meat  food 
products  that  contain  two  or  more 


products  in  the  same  packages  (e.g.. 
variety  packs)  or  of  packages  that  are 
u.wd  interchangeably  for  the  same  type 


of  food  (e.g..  miat  salad  containers)  ma\ 
use  an  aggregate  display. 

(ii)  Aggregate  displays  shall  comply 
with  format  requirements  of  paragraph 
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section  to  the  maximum 
pos  sible,  except  that  the  identity 
shall  be  specified  to  the 
'Nutrition  Facts"  title,  and 
q  jantitative  amount  by  weight 
g/mg  amounts)  and  the  percent 
e  for  each  nutrient  shall  be 
;<  jparate  columns  under  the 
ich  food. 
\Vh|en  nutrition  labeling  appears 
language,  the  nutrition 
may  be  presented  in  a 
rjutrition  label  for  each 

in  one  nutrition  label  with 
fomiation  in  the  second  language 
that  in  English.  Numeric 
that  are  identical  in  both 
need  not  be  repeated  (e.g., 
Protein/1  'roteinas  2  g").  All  required 
ii  in  must  be  included  in  both 


(d)  of  this 
extent 
of  each 
right  of  I 
both  the 
(i.e.._     ^ 
Daily  Vah 
listed  in 
name  of 

(14) 
in  a  seconjd 
informati 
separate 
language 
the  in 
following 
charactei 
languages 


<  n 


informat 
languages 

(e) 
presented 
same 
"cooked 
of  foods 
of  this 
(e.g..  per 
paragraph 
or  more 
establi 
children 
provided 
section, 
provided 
given  to 
shall  be 
with 
except  th 

(1)      "" 
"Amount 


a; 


sec  tion. 


shfd 


Nutiltion  information  may  be 

for  two  or  more  forms  of  the 
product  (e.g..  both  "raw"  and 

or  for  common  combinations 
provided  for  in  paragraph  (b) 

or  for  different  units 
00  grams)  as  provided  for  in 
(b)  of  this  section,  or  for  two 
g  oups  for  which  RDl's  are 
(e.g..  both  infants  and 
ess  than  4  years  of  age)  as 
For  in  paragraph  (c)(8)(i)  of  this 
When  such  dual  labeling  is 
equal  prominence  shall  be 
lioth  sets  of  values.  Information 
p  resented  in  a  format  consistent 
para  ^raph  (d)  of  this  section, 

t: 
Following  the  subheading  of 
Per  Serving."  there  shall  be 
two  or  mire  column  headings 
accurately  describing  the  forms  of  the 


same  product  (e.g.,  "raw"  and 
"roasted"),  the  combinations  of  foods, 
the  units,  or  the  RDI  groups  that  are 
being  declared.  The  column 
representing  the  product  as  packaged 
and  according  to  the  label  serving  size 
based  on  the  Reference  Amount  in 
§  317.312(b)  shall  be  to  the  left  of  the 
numeric  columns. 

(2)  When  the  dual  labeling  is 
presented  for  two  or  more  forms  of  the 
same  product,  for  combinations  of 
foods,  or  for  different  units,  total 
calories  and  calories  from  fat  (and 
calories  from  saturated  fat.  when 
declared)  shall  be  listed  in  a  column 
and  indented  as  specified  in  paragraph 
(d)(5)  of  this  section  with  quantitative 
amounts  declared  in  columns  aligned 
under  the  column  headings  set  forth  in 
paragraph  (e)(1)  of  this  section. 

(3)  Quantitative  information  by 
weight  required  in  paragraph  (d)(7)(i)  of 
this  section  shall  be  specified  for  the 
form  of  the  product  as  packaged  and 
according  to  the  label  serving  size  based 
on  the  Reference  Amount  in 

§  317.312(b). 

(i)  Quantitative  information  by  weight 
may  be  included  for  other  forms  of  the 
product  represented  by  the  additional 
column(s)  either  immediately  adjacent 
to  the  required  quantitative  information 
by  weight  for  the  product  as  packaged 
and  according  to  the  label  serving  size 
based  on  the  Reference  Amount  in 
§  317.312(b)  or  as  a  fooU)ote. 

(A)  If  such  additional  quantitative 
information  is  given  immediately 
adjacent  to  the  required  quantitative 
information,  it  shall  be  detiared  for  all 
nutrients  listed  and  placed  immediately 
following  and  differentiated  from  the 


required  quantitative  information  (e.g., 
separated  by  a  comma).  Such 
information  shall  not  be  put  in  a 
separate  column. 

(B)  If  such  additional  quantitative 
information  is  given  in  a  footnote,  it 
shall  be  declared  in  the  same  order  as 
the  nutrients  are  hsted  in  the  nutrition 
label.  The  additional  quantitative 
information  may  state  the  total  nutrient 
content  of  the  product  identified  in  the 
second  column  or  the  nutrient  amounts 
added  to  the  product  as  packaged  for 
only  those  nutrients  that  are  present  in 
different  amounts  than  the  amounts 
declared  in  the  required  quantitative 
information.  The  footnote  shall  clearly 
identify  which  amounts  are  declared. 
Any  subcomponents  declared  shall  be 
listed  parenthetically  after  principal 
components  (e.g..  Vz  cup  skim  milk 
contributes  an  additional  40  calories,  65 
mg  sodium.  6  g  total  carbohydrate  (6  g 
sugars),  and  4  g  protein). 

(ii)  Total  fat  and  its  quantitative 
amount  by  weight  shall  be  followed  by 
an  asterisk  (or  other  symbol)  (e.g., 
"Total  fat  (2  g)*")  referring  to  another 
asterisk  (or  s>-nibol)  at  the  bottom  of  the 
nutrition  label  identifying  the  form{s)  of 
the  product  for  which  quantitative 
information  is  presented. 

(4)  Information  required  in  paragraphs 
(d)(7)(ii)  and  (d)(8)  of  this  section  shall 
be  presented  under  the  subheading  "% 
DAILY  VALUE"  and  in  columns 
directly  under  the  column  headings  set 
forth  in  paragraph  {e)(l)  of  this  section. 

(5)  The  following  sample  label 
illustrates  the  provisions  of  paragraph 
(e)  of  this  section: 

BILLING  CODE  341(W>M-P 


Nutrition  Facts 

Serving  Size  Vi  2  package 
(44g,  about  1/4  cup  dry  mix) 
Servings  Per  Container  12 


Amount  Psf  Sim  vim 

Mbi 

■■■ 

Calories 

190 

280 

Calories  from  Fat 

45 

140 

%DilyVMu»** 

Tbtal  Fat  5g' 

8% 

24% 

Saturated  Fat  2g 

10% 

13% 

Cholesterol  Omg 

0% 

23% 

Socium300mg 

13% 

13% 

Total 
Cdrtwiliy4fc«le34g 

11% 

11% 

Dietary  Fiber  Og 

0% 

0% 

Sugars  18g 

Protein  2g 

Vitamin  A 

0% 

0% 

Vitamin  C 

0% 

0% 

Calcium 

6% 

8% 

Iron 

2% 

4% 

'Amount  in  Mix 

'*  Percent  DaSy  Values  are  based  on  a  2,000 
catorie  diet.  Your  daily  values  may  be  higher 
or  lower  deperxling  on  your  cakxie  needs: 

Calories:    2,000        2,500 


Total  Fat 
Sat  Fat 
Cholesterol 
Sodium 


Lesslhan 
Less  than 
Lesslhan 
Less  than 


Total  Carbohyttale 
Dietary  Fa)er 


65g 

20g 

300mg 

2,400mg 

300g 

25g 


80Q 

2Sg 
aOOmg 

2,400mg 

375g 

309 


Calohes  par  gram: 

Fats  •  Carbohydrate 4  .  Protein 4 


BILUNG  CODE  3410-OM-C 

(f)(1)  Nutrition  information  may  be 
presented  in  a  simplified  format  as  set 
forth  herein  when  any  required 
nutrients,  other  than  the  core  nutrients 
(i.e.,  calories,  total  fat,  sodium,  total 
carbohydrate,  and  protein),  are  present 
in  insignificant  amounts.  An 
insignificant  amount  shall  be  defined  as 
that  amount  that  may  be  rounded  to 
zero  in  nutrition  labeling,  except  that  for 


total  carbohydrate,  dietary  fiber,  sugars 
and  protein,  it  shall  be  an  amount  less 
than  1  gram. 

(2)  The  simplified  format  shall 
include  information  on  the  following 
nutrients: 

(i)  Total  calories,  total  fat.  total 
carbohydrate,  sodium,  and  protein; 

(ii)  Any  of  the  following  that  are 
present  in  more  than  insignificant 
amounts:  Calories  from  fat,  saturated  fat. 


cholesterol,  dietary  fiber,  sugars, 
vitamin  A,  vitamin  C,  calcium,  and  iron, 
and 

(iii)  Any  vitamins  and  minerals  listed 
in  paragraph  (c)(8)(iv)  of  this  section 
when  they  are  added  in  fortified  or 
fabricated  foods. 

(3)  Other  nutrients  that  are  naturally 
present  in  the  product  in  more  than 
insignificant  amounts  may  be 
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voluntarily  declared  as  part  of  the 
simplified  format. 

(4)  Any  required  nutrient,  other  than 
a  core  nutrien ;,  that  is  present  in  an 
insignificant  a  mount  may  be  omitted 
from  the  tabul  ar  listing,  provided  that 
the  following  statement  is  included  at 
the  bottom  of  iie  nutrition  label,  "Not 

a  significant  s  jurce  of ."  The 

blank  shall  be  filled  in  with  the 
appropriate  n  itrient  or  food  component. 
Alternatively,  amounts  of  vitamins  and 
minerals  presi  mt  in  insignificant 
amounts  may  ae  declared  by  the  use  of 
an  asterisk  (oi  symbol)  that  is  placed  at 
the  bottom  of  the  table  of  nutrient 
values  and  thi  it  is  followed  by  the 
statement  "Cc  ntains  less  than  2  percent 
of  the  Daily  V  alue  of  this  (these) 
nutrient  (nutr.ents)." 

(5)  Except  as  provided  for  in 
paragraph  (g)  of  this  section  and  in 
§31 7.400(c)  and  (d),  nutrient 
information  c  eclared  in  the  simplified 
format  shall  \  e  presented  in  the  same 
manner  as  spiicified  in  paragraphs  (d)  or 

(e)  of  this  sec  ion,  except  that  the 
footnote  requ  red  in  paragraph  (d)(9)  of 
this  section  ii  not  required.  When  the 
footnote  is  or  litted.  an  asterisk  shall  be 
placed  at  the  Dottom  of  the  label 
followed  by  t  le  statement  "Percent 
Daily  Values  ire  based  on  a  2.000 
calorie  diet"  ind,  if  the  term  "Daily 
Value"  is  not  spelled  out  in  the  heading, 
a  statement  t  lat  "DV"  represents  "Daily 

Value." 

(g)  Foods  ii  I  packages  that  have  a  total 
surface  area  i  vailable  to  bear  labeling  of 
40  or  less  sqi  are  inches  may  modify  the 
requirements  of  paragraphs  (c)  through 

(f)  of  this  sec  ion  and  §  31 7.302(a)  by 
one  or  more  ( if  the  following  means: 

(l)(i)  Preseiting  the  required  nutrition 
information  i  a  a  tabular  or  linear  (i.e., 
string)  fashion,  rather  than  in  vertical 
columns  if  th  e  product  has  a  total 
surface  area  i  ivailable  to  bear  labeling  of 
less  than  12  i  quare  inches,  or  if  the 
product  has  ;  i  total  surface  area  available 
to  bear  label!  ng  of  40  or  less  square 
inches  and  tlie  package  shape  or  size 
cannot  accor  imodate  a  standard  vertical 
column  or  ta  3ular  display  on  any  label 
panel.  Nutrit  on  information  may  be 
given  in  a  lir  ear  fashion  only  if  the 
package  shaj  e  or  size  will  not 
accommodat  s  a  tabular  display. 

(ii)  When  nutrition  information  is 
given  in  a  lir  ear  display,  the  nutrition 
information  shall  be  set  off  in  a  box  by 
the  use  of  a  iairline.  The  percent  Daily 
Value  is  sepi  irated  from  the  quantitative 
amount  decliration  by  the  use  of 
parenthesis,  and  all  nutrients,  both 
principal  conponents  and 
subcomponf  nts.  are  treated  similarly 
Bolding  is  n  quired  only  on  the  title 
"Nutrition  Facts"  and  is  allowed  for 


JMI 


nutrient  names  for  "Calories,"  "Total 
fat,"  "Cholesterol."  "Sodium."  "Total 
carbohydrate."  and  "Protein." 

(2)  Using  any  of  the  following 
abbreviations: 

Serving  size — Serv  size 

Servings  per  container — Servings 

Calories  from  fat — Fat  cal 

Calories  from  saturated  fat — Sat  fat  cal 

Saturated  fat— Sat  fat 

Monounsaturated  fat — Monounsat  fat 

Polyunsaturated  fat — Polyunsat  fat 

Cholesterol — Cholest 

Total  carbohydrate — Total  carb 

Dietary  fiber — Fiber 

Soluble  fiber— Sol  fiber 

Insoluble  fiber— Insol  fiber 

Sugar  alcohol — Sugar  ale 

Other  carbohydrate — Other  carb 

(3)  Omitting  the  footnote  required  in 
paragraph  (d)(9)  of  this  section  and 
placing  another  asterisk  at  the  bottom  of 
the  label  followed  by  the  statement 
"Percent  Daily  Values  are  based  on  a 
2,000  calorie  diet"  and,  if  the  term 
"Daily  Value"  is  not  spelled  out  in  the 
heading,  a  statement  that  "DV" 
represents  "Daily  Value." 

(4)  Presenting  the  required  nutrition 
information  on  any  other  label  panel. 

»        •        •        «        * 

6.  Section  317.312  is  amended  by 
redesignating  paragraph  (d)  as  (g), 
correcting  the  spelling  of  the  word 
"Nationwide"  in  footnote  1  of  Table  2 
in  paragraph  (b),  revising  paragraph  (a), 
and  adding  new  paragraphs  (d),  (e).  and 
(f)  to  read  as  follows: 

5  3i  7.312     Reference  amounts 
customarily  consumed  per  eating 
occasion. 

(a)  The  general  principles  followed  in 
arriving  at  the  reference  amounts 
customarily  consumed  per  eating 
occasion  (Reference  Amount(s)),  as  set 
forth  in  paragraph  (b)  of  this  section, 
are: 

(1)  The  Reference  Amounts  are 
calculated  for  persons  4  years  of  age  or 
older  to  reflect  the  amount  of  food 
customarily  consumed  per  eating 
occasion  by  persons  in  this  population 
group.  These  Reference  Amounts  are 
based  on  data  set  forth  in  appropriate 
national  food  consumption  surveys. 

(2)  The  Reference  Amounts  are 
calculated  for  an  infant  or  child  under 
4  years  of  age  to  reflect  the  amount  of 
food  customarily  consumed  per  eating 
occasion  by  infants  up  to  12  months  of 
age  or  by  children  1  through  3  years  of 
age,  respectively.  These  Reference 
Amounts  are  based  on  data  set  forth  in 
appropriate  national  food  consumption 
sur\eys.  Such  Reference  Amounts  are  to 
be  used  only  when  the  product  is 
specially  formulated  or  processed  for 


use  by  an  infant  or  by  a  child  under  4 
years  of  age. 

(3)  An  appropriate  national  food 
consumption  sur\'ey  includes  a  large 
sample  size  representative  of  the 
demographic  and  socioeconomic 
characteristics  of  the  relevant 
population  group  and  must  be  based  on 
consumption  data  under  actual 
conditions  of  use. 

(4)  To  determine  the  amount  of  food 
customarily  consumed  per  eating 
occasion,  the  mean,  median,  and  mode 
of  the  consumed  amount  per  eating 
occasion  were  considered. 

(5)  When  survey  data  were 
insufficient.  FSIS  took  various  other 
sources  of  information  on  serving  sizes 
of  food  into  consideration.  These  other 
sources  of  information  included: 

(i)  Serving  sizes  used  in  dietary 
guidance  recommendations  or 
recommended  by  other  authoritative 
systems  or  organizations; 

(ii)  Serving  sizes  recommended  in 
comments; 

(iii)  Serving  sizes  used  by 
manufacturers  and  grocers;  and 

(iv)  Serving  sizes  used  by  other 
countries. 

(6)  Because  they  reflect  the  amount 
customarily  consumed,  the  Reference 
Amount  and,  in  turn,  the  serving  size 
declared  on  the  product  label  are  based 
on  only  the  edible  portion  of  food,  and 
not  bone,  seed,  shell,  or  other  inedible 
components. 

(7)  The  Reference  Amount  is  based  on 
the  major  intended  use  of  the  product 
(e.g.,  a  mixed  dish  measurable  with  a 
cup  as  a  main  dish  and  not  as  a  side 
dish). 

(8)  The  Reference  Amounts  for 
products  that  are  consumed  as  an 
ingredient  of  other  products,  but  that 
may  also  be  consumed  in  the  form  in 
which  they  are  purchased  (e.g..  ground 
beef),  are  based  on  use  in  the  form 
purchased. 

(9)  FSIS  sought  to  ensure  that  foods 
that  have  similar  dietary  usage,  product 
characteristics,  and  customarily 
consumed  amounts  have  a  uniform 
Reference  Amount. 
***** 

(d)  If  a  product  requires  further 
preparation,  e.g.,  cooking  or  the 
addition  of  water  or  other  ingredients, 
and  if  paragraph  (b)  of  this  section 
provides  a  Reference  Amount  for  the 
product  in  the  prepared  form,  then  the 
Reference  Amount  for  the  unprepared 
product  shall  be  determined  using  the 
following  rules: 

(1)  E.xcept  as  provided  for  in 
paragraph  (d)(2)  of  this  section,  the 
Reference  Amount  for  the  unprepared 
product  shall  be  the  amount  of  the 


unprepared  product  required  to  make 
the  Reference  Amount  for  the  prepared 
product  as  established  in  paragraph  (b) 
of  this  section. 

(2)  For  products  where  the  entire 
contents  of  the  package  is  used  to 
prepare  one  large  discrete  unit  usually 
divided  for  consumption,  the  Reference 
Amount  for  the  unprepared  product 
shall  be  the  amount  of  the  unprepared 
product  required  to  make  the  fraction  of 
the  large  discrete  unit  closest  to  the 
Reference  Amount  for  the  prepared 
product  as  established  in  paragraph  (b) 
of  this  section. 

(e)  The  Reference  Amount  for  an 
imitation  or  substitute  product  or 
altered  product  as  defined  in 

§  317.313(d).  such  as  a  "low  calorie" 
version,  shall  be  the  same  as  for  the 
product  for  w^hich  it  is  offered  as  a 
substitute. 

(f)  The  Reference  Amounts  set  forth  in 
paragraphs  (b)  through  (e)  of  this  section 
shall  be  used  in  determining  whether  a 
product  meets  the  criteria  for  nutritional 
claims.  If  the  serving  size  declared  on 
the  product  label  differs  from  the 
Reference  Amount,  and  the  product 
meets  the  criteria  for  the  claim  only  on 
the  basis  of  the  Reference  Amount,  the 
claim  shall  be  followed  by  a  statement 
that  sets  forth  the  basis  on  which  the 
claim  is  made.  That  statement  shall 
include  the  Reference  Amount  as  it 
appears  in  paragraph  (b)  of  this  section 
followed,  in  parentheses,  by  the  amount 
in  common  household  measure  if  the 
Reference  Amount  is  expressed  in 
measures  other  than  common  household 
measures. 

•        •        *        •        • 

7.  Section  317.313  is  amended  by 
revising  paragraphs  (a),  (b).  (g).  (i).  (j), 
(k),  (p),  and  (q)(4)  and  adding  new 
paragraphs  (c),  (d),  (e),  and  (H  to  read  as 
follows: 

§  31 7.31 3    Nutrient  content  claims;  general 
principles. 

(a)  This  section  applies  to  meat  or 
meat  food  products  that  are  intended  for 
human  consumption  and  that  are 
offered  for  sale. 

(b)  A  claim  which,  expressly  or  by 
implication,  characterizes  the  level  of  a 
nutrient  (nutrient  content  claim)  of  the 
t\  pe  required  innutrition  labeling 
pursuant  to  §317.309,  may  not  be  made 
on  a  label  or  in  labeling  of  that  product 
unless  the  claim  is  made  in  accordance 
with  the  applicable  provisions  in  this 
subpart. 

(1)  An  expressed  nutrient  content 
claim  is  any  direct  statement  about  the 
level  (or  range)  of  a  nutrient  in  the 
product,  e.g.,  "low  sodium"  or 
"contains  100  calories." 


(2)  An  implied  nutrient  content  claim 
is  any  claim  that: 

(i)  Describes  the  product  or  an 
ingredient  therein  in  a  mcmner  that 
suggests  that  a  nutrient  is  absent  or 
present  in  a  certain  amount  (e.g.,  "high 
in  oat  bran");  or 

(ii)  Suggests  that  the  product,  because 
of  its  nutrient  content,  may  be  useful  in 
maintaining  healthy  dietary  practices 
and  is  made  in  association  with  an 
explicit  claim  or  statement  about  a 
nutrient  (e.g.,  "healthy,  contains  3 
grams  (g)  of  fat"). 

(3)  Except  for  claims  regarding 
vitamins  and  minerals  described  in 
paragraph  (q)(3)  of  this  section,  no 
nutrient  content  claims  may  be  made  on 
products  intended  specifically  for  use 
by  infants  and  children  less  than  2  j'ears 
of  age  unless  the  claim  is  specifically 
provided  for  in  subpart  B  of  this  part. 

(4)  Reasonable  variations  in  the 
spelUng  of  the  terms  defined  ia 
applicable  provisions  in  this  subpart 
and  their  synonyms  are  permitted 
provided  these  variations  are  not 
misleading  (e.g.,  "hi"  or  "lo"). 

(c)  Information  that  is  required  or 
permitted  by  §317.309  to  be  declared  in 
nutrition  labeling,  and  that  appears  as 
part  of  the  nutrition  label,  is  not  a 
nutrient  content  claim  and  is  not  subject 
to  the  requirements  of  this  section.  If 
such  information  is  declared  elsewhere 
on  the  label  or  in  labeling,  it  is  a 
nutrient  content  claim  and  is  subject  to 
the  requirements  for  nutrient  content 
claims. 

(d)  A  "substitute"  product  is  one  that 
may  be  used  interchangeably  with 
another  product  that  it  resembles,  i.e., 
that  it  is  organoleptically,  physically, 
and  functionally  (including  shelf  life) 
similar  to,  and  that  it  is  not  nutritionally 
inferior  to  unless  it  is  labeled  as  an 
"imitation." 

(1)  If  there  is  a  difference  in 
performance  characteristics  that 
materially  limits  the  use  of  the  product, 
the  product  may  still  be  considered  a 
substitute  if  the  label  includns  a 
disclaimer  adjacent  to  the  most 
prominent  claim  as  defined  in 
paragraph  (j)(2)(iii)  of  this  section, 
informing  the  consumer  of  such 
difference  (e.g.,  "not  recommendrd  for 
frying"). 

(2)  This  disclaimer  shall  be  in  easily 
legible  print  or  type  and  in  a  size  no  less 
than  that  required  by  §  317.2(h)  for  the 
net  quantity  of  contents  statement, 
except  where  the  size  of  the  claim  is  less 
than  two  times  the  required  size  of  the 
net  quantity  of  contents  statement,  in 
which  case  the  disclaimer  statement 
shall  be  no  less  than  one-half  the  size  of 
the  claim  but  no  smaller  than  Vir.-inrh 


minimum  height,  except  as  permitted  by 
§  317.400(d)(2). 

(e)(1)  Because  the  use  of  a  "free"  or 
"low"  claim  before  the  name  of  a 
product  implies  that  the  product  differs 
from  other  products  of  the  same  type  by 
virtue  of  its  having  a  lower  amount  of 
the  nutrient,  only  products  that  have 
been  specially  processed,  altered, 
formulated,  ©r  reformulated  so  as  to 
lower  the  amount  of  the  nutrient  in  the 
product,  remove  the  nutrient  from  the 
product,  or  not  include  the  nutrient  in 
the  product,  may  bear  such  a  claim  (e.g., 
"low  sodium  beef  noodle  soup"). 

(2)  Any  claim  for  the  absence  of  a 
nutrient  in  a  product,  or  that  a  product 
is  low  in  a  nutrient  when  the  product 
has  not  been  specially  processed, 
altered,  formulated,  or  reformulated  to 
qualify  for  that  claim  shall  indicate  that 
the  product  inherently  meets  the  criteria 
and  shall  clearly  refer  to  all  products  of 
that  type  and  not  merely  to  the 
particular  brand  to  which  the  labeling 
attaches  (e.g.,  "lard,  a  sodium  fr^ee 
food"). 

(f)  A  nutrient  content  claim  shall  be 
in  type  size  and  style  no  larger  than  two 
times  that  of  the  statement  of  identity 
and  shall  not  be  unduly  prominent  in 
type  style  compared  to  the  statement  of 
identity. 

(g)  Labeling  information  required  in 
§§317.313.317.354,317.356,317.360, 
317.361,  317.362.  and  317.380.  whose 
type  size  is  not  otherwise  specified,  is 
required  to  be  in  letters  and/or  numbers 
no  less  than  Vi«  inch  in  height,  except 
as  oermitted  by  §  317.40O(dj(2). 

(n)  {Reserveui 

(i)  Except  as  provided  in  §  31 7.309  or 
in  paragraph  (q)(3)  of  this  section,  the 
label  or  labeling  of  a  product  may 
contain  a  statement  about  the  amount  or 
percentage  of  a  nutrient  if: 

(IJThe  use  of  the  statement  on  the 
product  implicitly  characterizes  the 
level  of  the  nutrient  in  the  product  and 
is  consistent  with  a  definition  for  a 
claim,  as  provided  in  subpart  B  of  this 
part,  for  the  nutrient  that  the  label 
addresses.  Such  a  claim  might  be,  "less 
than  10  g  of  fat  per  ser\'ing;" 

(2)  The  use  of  the  statement  on  the 
product  implicitly  characterizes  the 
level  of  the  nutrient  in  the  product  and 
is  not  consistent  with  such  a  definition, 
but  the  label  carries  a  disclaimer 
adjacent  to  the  statement  that  the 
product  is  not  "low"  in  or  a  "good 
source"  of  the  nutrient,  such  as  "only 
200  milligrams  (rag)  sodium  per  serving, 
not  a  low  sodium  product."  The 
disclaimer  must  be  in  easily  legible 
print  or  type  and  in  a  size  no  less  than 
required  by  §3^7. 2(h)  for  the  net 
quantity  ofemitents,  except  where  the 
size  of  tho^laim  is  less  than  two  times 
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geographic  area  by  the  same  business 
entity  or  by  one  entitled  to  use  its  trade 
name,  provided  the  name  of  the 
competitor  is  not  used  on  the  labeling 
of  the  product.  The  nutrient  values  used 
to  determine  the  claim  when  comparing 
a  single  manufacturer's  product  to  the 
labeled  product  shall  be  either  the 
values  declared  in'nutrition  labeling  or    - 
the  actual  nutrient  values,  provided  that 
the  resulting  labeling  is  internally 
consistent  (i.e.,  that  the  values  stated  in 
the  nutrition  information,  the  nutrient 
values  in  the  accompanying 
information,  and  the  declaration  of  the 
percentage  of  nutrient  by  which  the 
product  has  been  modified  are 
consistent  and  will  not  cause  consumer 
confusion  when  compared),  and  that  the 
actual  modification  is  at  least  equal  to 
the  percentage  specified  in  the 
definition  of  the  claim. 

(2)  For  products  bearing  relative 
claims: 

(i)  The  label  or  labeling  must  state  the 
identity  of  the  reference  product  and  the 
percent  (or  fraction)  of  the  amount  of 
the  nutrient  in  the  reference  product  by 
which  the  nutrient  has  been  modified, 
(e.g.,  "50  percent  less  fat  than  'reference 
product'  ".or  "Vs  fewer  calories  than 
'reference  product' ");  and 

(ii)  This  information  shall  be 
immediately  adjacent  to  the  most 
prominent  claim  in  easily  legible 
boldface  print  or  type,  in  distinct 
contrast  to  other  printed  or  graphic 
matter,  that  is  no  less  than  that  required 
by  §  317.2(h)  for  net  quantity  of 
contents,  except  where  the  size  of  the 
claim  is  less  than  two  times  the  required 
size  of  the  net  quantity  of  contents 
statement,  in  which  case  the  referral 
statement  shall  be  no  less  than  one-half 
the  size  of  the  claim,  but  no  smaller 
than  Vi6-inch  minimum  height,  except 
as  permitted  by  §  317.400(d)(2). 

(iii)  The  determination  of  which  use 
of  the  claim  is  in  the  most  prominent 
location  on  the  label  or  labeling  will  be 
made  based  on  the  following  factors, 
considered  in  order: 

(.\)  A  claim  on  the  principal  display 
panel  adjacent  to  the  statement  of 
identity; 

(B)  A  claim  elsewhere  on  the 
principal  display  panel; 

(C)  A  claim  on  the  information  panel; 
or 

(D)  A  claim  elsewhere  on  the  label  or 
labeling. 

(iv)  The  label  or  labeling  must  also 
bear: 

(A)  Clear  and  concise  quantitative 
information  comparing  the  amount  of 
the  subject  nutrient  in  the  product  per 
labeled  serving  size  with  that  in  the 
reference  product;  and 


(B)  This  statement  shall  appear 
adjacent  to  the  most  prominent  claim  or 
to  the  nutrition  information. 

(3)  A  relative  claim  for  decreased 
levels  of  a  nutrient  may  not  be  made  on 
the  label  or  in  labeling  of  a  product  if 
the  nutrient  content  of  the  reference 
product  meets  the  requirement  for  a 
"low"  claim  for  that  nutrient. 

(k)  The  term  "modified"  may  be  used 
in  the  statement  of  identity  of  a  product 
that  bears  a  relative  claim  that  complies 
with  the  requirements  of  this  part, 
followed  immediately  by  the  name  of 
the  nutrient  whose  content  has  been 
altered  (e.g.,  "modified  fat  'product' "). 
This  statement  of  identity  must  be  • 
immediately  followed  by  the 
comparative  statement  such  as 
"contains  35  percent  less  fat  than 
'reference  product'."  The  label  or 
labeling  must  also  bear  the  information 
required  by  paragraph  (j)(2)  of  this 
section  in  the  manner  prescribed. 
»        •        •        •        * 

(p)(l)  Unless  otherwise  specified,  the 
reference  amount  customarily 
consumed  set  forth  in  §  317.312(b) 
through  (e)  shall  be  used  in  determining 
whether  a  product  meets  the  criteria  for 
a  nutrient  content  claim.  If  the  serving 
size  declared  on  the  product  label 
differs  from  the  reference  amount 
customarily  consumed,  and  the  amount 
of  the  nutrient  contained  in  the  labeled 
serving  does  not  meet  the  maximum  or 
minimum  amount  criterion  in  the 
definition  for  the  descriptor  for  that 
nutrient,  the  claim  shall  be  followed  by 
the  criteria  for  the  claim  as  required  by 
§  317.312(f)  (e.g.,  "very  low  sodium,  35 
mg  or  less  per  55  grams"). 

(2)  The  criteria  for  the  claim  shall  be 
immediately  adjacent  to  the  most 
prominent  claim  in  easily  legible  print 
or  type  and  in  a  size  that  is  no  less  than 
that  required  by  §  317.2(h)  for  net 
quantity  of  contents,  except  where  the 
size  of  the  claim  is  less  than  two  times 
the  required  size  of  the  net  quantity  of 
contents  statement,  in  which  case  the 
criteria  statement  shall  be  no  less  than 
one-half  the  size  of  the  claim  b'jl  no 
smaller  than  Vie-inch  minimum  height, 
except  as  permitted  by  §  317.400(d)(2). 

(q)-   «   • 

(4)  The  requirements  of  this  section 
do  not  apply  to  infant  formulas  and 
medical  foods,  as  described  in  21  CFR 
101.13(q)(4). 
«         *         *         •         * 

8.  Section  317.345  is  amended  by 
revising  the  section  reference  in 
paragraph  (c)  from  "§  317.309(g)"  to 
"§  317.309(f)"  and  revising  paragraphs 
(a)(2)  introductory  text,  (a)(2)(ii)  and 
(a)(2)(iii)  to  read  as  follows: 


§  31 7.345    Guidelines  for  voluntary 
nutrition  labelinq  of  single-ingredient,  raw 
products. 

(a)*   •   • 

(2)  A  retailer  may  choose  to  provide 
nutrition  information  at  the  point-of- 
purchase,  such  as  by  posting  a  sign,  or 
by  making  the  information  readily 
available  in  brochures,  notebooks,  or 
leaflet  form  in  close  proximity  to  the 
food.  The  nutrition  labeling  information 
may  also  be  supplemented  by  a  video, 
live  demonstration,  or  other  media.  If  a 
nutrition  claim  is  made  on  point-of- 
purchase  materials  all  of  the 
requirements  of  the  mandatory  nutrition 
labeling  program  apply.  However,  if 
only  nutrition  information — and  not  a 
nutrition  claim — is  supplied  on  point- 
of-purchase  materials: 

(i)*   *   • 

(ii)  The  listing  of  percent  of  Daily 
Value  for  the  nutrients  (except  vitamins 
and  minerals  specified  in 
§  317.309(c)(8))  and  footnote  required  by 
§  317.309(d)(9)  may  be  omitted;  and 

(iii)  The  point-of-purchase  materials 
are  not  subject  to  any  of  the  format 
requirements. 
•        •        *        •        * 

9.  Section  317.354  is  revised  to  read 
as  follows: 

§317.354    Nutrient  content  claims  for 
"good  source,"  "high,"  and  "mon." 

(a)  General  requirements.  Except  as 
provided  in  paragraph  (e)  of  this 
section,  a  claim  about  the  level  of  a 
nutrient  in  a  product  in  relation  to  the 
Reference  Daily  Intake  (RDI)  or  Daily 
Reference  Value  (DRV)  established  for 
that  nutrient  (excluding  total 
carbohydrate)  in  §  317.309(c),  may  only 
be  made  on  the  label  or  in  labeling  of 
the  product  if: 

(1)  The  claim  uses  one  of  the  terms 
defined  in  this  section  in  accordance 
with  the  definition  for  that  term; 

(2)  The  claim  is  made  in  accordance 
with  the  general  requirements  for 
nutrient  content  claims  in  §317.313; 
and 

(3)  The  product  for  which  the  claim 
is  made  i.s  labeled  in  accordance  with 
§317.309. 

(b)  "High"  claims.  (1)  The  terms 
"high,"  "rich  in,"  or  "excellent  source 
of  may  be  used  on  the  label  or  in 
labeling  of  products,  except  meal-type 
products  as  defined  in  §  317.313(1), 
provided  that  the  product  contains  20 
percent  or  more  of  the  RDI  or  the  DRV 
per  reference  amount  customarily 
consumed. 

(2)  The  terms  defined  in  paragraph 
(b)(1)  of  this  section  may  be  used  on  the 
label  or  in  labeling  of  a  meal-type 
product  as  defined  in  §  317.313(1), 
provided  that: 


(i)  The  product  contains  a  food  that 
meets  the  definition  of  "high"  in 
paragraph  (b)(1)  of  this  section:  and 

(ii)  The  label  or  labeling  clearly 
identifies  the  food  that  is  the  subject  of 
the  claim  (e.g.,  "the  serving  of  broccoli 
in  this  meal  is  high  in  vitamin  C"). 

(c)  "Good  Source"  claims.  (1)  The 
terms  "good  source,"  "contains,"  or 
"provides"  may  be  used  on  the  label  or 
in  labeling  of  products,  except  meal- 
type  products  as  described  in 

§  317.313(1),  provided  that  the  product 
contains  10  to  19  percent  of  the  RDI  or 
the  DRV  per  reference  amount 
customarily  consumed. 

(2)  The  terms  defined  in  paragraph 
(c)(1)  of  this  section  may  be  used  on  the 
label  or  in  labeling  of  a  meal-type 
product  as  defined  in  §317.313(1), 
provided  that: 

(i)  The  product  contains  a  food  that 
meets  the  definition  of  "good  source"  in 
paragraph  (c)(1)  of  this  section;  and 

(ii)  The  label  or  labeling  clearly 
identifies  the  food  that  is  the  subject  of 
the  claim  (e.g.,  "the  serving  of  sweet 
potatoes  in  this  meal  is  a  good  source  of 
fiber"). 

(d)  Fiber  claims.  (1)  If  a  nutrient 
content  claim  is  made  with  respect  to 
the  level  of  dietary  fiber,  i.e.,  that  the 
product  is  high  in  fiber,  a  good  source 
of  fiber,  or  that  the  product  contains 
"more"  fiber,  and  the  product  is  not 
"low"  in  total  fat  as  defined  in 

§  317.362(b)(2)  or,  in  the  case  of  a  meal- 
type  product,  is  not  "low"  in  total  fat  as 
defined  in  §  317.362(b)(3).  then  the 
labeling  shall  disclose  the  level  of  total 
fat  per  labeled  serving  size  (e.g., 
"contains  12  grams  (g)  of  fat  per 
sen.'ing");  and 

(2)  The  disclosure  shall  appear  in 
immediate  proximity  to  such  claim  and 
be  in  a  type  size  no  less  than  one-half 
the  size  of  the  claim. 

(e)  "More"  claims.  (1)  A  relative  claim 
using  the  terms  "more"  and  "added" 
may  be  used  on  the  label  or  in  labeling 
to  describe  the  level  of  protein, 
vitamins,  minerals,  dietary  fiber,  or 
potassium  in  a  product,  exj-  pt  meal- 
type  products  as  defined  in  §317.313(1), 
provided  that: 

(i)  The  product  contains  at  least  10 
percent  more  of  the  RDI  or  the  DRV  for 
protein,  vitamins,  minerals,  dietary 
fiber,  or  potassium  (expressed  as  a 
percent  of  the  Daily  Value)  per  reference 
amount  customarily  consumed  than  an 
appropriate  reference  product  as 
described  in  §  317.313(j)(l);  and 

(ii)  As  required  in  §  317.313(j)(2)  for 
relative  claims: 

(A)  The  identity  of  the  reference 
product  and  the  percent  (or  fraction) 
that  the  nutrient  is  greater  relative  to  the 
RDI  or  DRV  are  declared  in  immediate 


proximity  to  the  most  prominent  such 
claim  (e.g.,  "contains  10  percent  more  of 
the  Daily  Value  for  fiber  than  'reference 
product' ");  and 

(B)  Quantitative  information 
comparing  the  level  of  the  nutrient  in 
the  product  per  labeled  serving  size 
with  that  of  the  reference  product  that 
it  replaces  is  declared  adjacent  to  the 
most  prominent  claim  or  to  the  nutrition 
information  (e.g.,  "fiber  content  of 
'reference  product'  is  1  g  per  serving; 
'this  product'  contains  4  g  per  serving"). 

(2)  A  relative  claim  using  the  terms 
"more"  and  "added"  may  be  used  on 
the  label  or  in  labeling  to  describe  the 
level  of  protein,  vitamins,  minerals, 
dietary  fiber,  or  potassium  in  meal-t\TJ*> 
products  as  defined  in  §317.313(1). 
provided  that: 

(i)  The  product  contains  at  least  10 
percent  more  of  the  RDI  or  the  DRV  fo«- 
protein,  vitamins,  minerals,  dietary 
fiber,  or  potassium  (expressed  as  a 
percent  of  the  Daily  Value)  per  100  g  of 
product  than  an  appropriate  reference 
product  as  described  in  §  317.313(i)(l); 
and 

(ii)  As  required  in  §  317.313(j)(2)  for 
relative  claims: 

(A)  The  identity  of  the  reference 
product  and  the  percent  (or  fraction) 
that  the  nutrient  is  greater  relative  to  the 
RDI  or  DRV  are  declared  in  immediate 
proximity  to  the  most  prominent  such 
claim  (e.g.,  "contains  10  percent  more  of 
the  Daily  Value  for  fiber  per  3  ounces 
(oz)  than  does  'reference  product'  "). 
and 

(B)  Quantitative  information 
comparing  the  level  of  the  nutrient  in 
the  meal-type  product  per  specified 
weight  with  that  of  the  reference 
product  that  it  replaces  is  declared 
adjacent  to  the  most  prominent  claim  or 
to  the  nutrition  information  (e.g..  "fiber 
content  of 'reference  product'  is  2  g  per 
3  oz;  'this  product'  contains  5  g  per  3 
oz"). 

10.  Section  317.356  is  revised  to  read 
as  follows: 

§  317.356    Nutrient  content  claims  for 
"light"  or  "lite." 

(a)  General  requirements.  A  claim 
using  the  terms  "light"  or  "lite"  to 
describe  a  product  may  only  be  made  on 
the  label  or  in  labeling  of  the  product  if: 

(1)  The  claim  uses  one  of  the  terms 
defined  in  this  section  in  accordance 
with  the  definition  for  that  term; 

(2)  The  claim  is  made  in  accordance 
with  the  general  requirements  for 
nutrient  content  claims  in  §  317.313; 
and 

(3)  The  product  for  which  the  claim 
is  made  is  labeled  in  accordance  with 
§317.309. 

(b)  "Light"  claims.  The  terms  "light" 
or  "lite"  mav  be  used  on  the  label  or  in 
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percent  less  sodium  than  the  market 
leader"),  and 

(B)  Quantitative  information 
.omparing  the  level  of  sodium  per 
labeled  serving  size  with  that  of  the 
reference  product  it  replaces  is  declared 
adjacent  to  the  most  prominent  claim  or 
to  the  nutrition  information  (e.g..  'iite 
•this  product'— 500  miUigrams  (mg) 
sodium  per  serving;  regular  reference- 
product— 1.000  mg  sodium  per 

serving"). 

(2)(i)  A  product  for  which  the 
reference  product  contains  more  than  40 
calories  or  more  thaii  3  g  fat  per 
reference  amount  customarily 
consumed  may  use  the  terms  "light  in 
sodium"  or  "lite  in  sodium"  if  it  is 
redui:ed  by  50  percent  or  more  in 
sodium  content  compared  to  the 
reference  product,  provided  that  "light  " 
or  "lite  "  is  presented  in  immediate 
pro.ximity  with  "in  sodium  "  and  the 
entire  term  is  presented  in  uniform  type 
size  style,  color,  and  prominence;  and 

(ii)  As  required  in  §317.313(i)(2)  for 
relative  claims: 

(A)  The  identity  of  the  reference 
product  and  the  percent  (or  fraction) 
that  the  sodium  was  reduced  are 
declared  in  immediate  proximity  to  the 
most  prominent  such  claim  (e.g.,  "50 
percent  less  sodium  than  the  market 
leader");  and 

(B)  Quantitative  information 
comparing  the  level  of  sodium  per 
labeled  serving  size  with  that  of  the 
reference  product  it  replaces  is  dodartjd 
adjacent  to  the  most  prominent  claim  or 
to  the  nutrition  information  (e.g..  or 
•lite  'this  product'— 170  mg  sodium  per 
serving:  regular  "reference  product'— 
350  mg  per  ser\ing"). 

(3)  Except  for  meal-type  products  as 
defined  in  §317.313(1).  a  "light  in 
sodium""  claim  may  not  be  made  on  a 
product  for  which  the  reference  produc.t 
meets  the  definition  of  "'low  in 
sodium." 

(d)(1)  The  terms  "light"  or  ""Ute"  may 
be  used  on  the  label  or  in  lalwling  of  a 
meal-tvpe  product  as  defined  in 
s»  317.3 13(1)  provided  that: 

(i)  The  product  meets  the  definition 
of: 

(A)  'Low  in  calories"  as  dehned  in 
§317.3r)(l(h)(3);pr 

(B)  "Low  in  fat"'  as  defined  in 
i?3l7.3(>2(b)(3);and 

(iiK.A)  A  statement  appears  on  llie 
principal  display  panel  that  explains 
whether  "light"  is  used  to  mean  •'low- 
fat."  "low  calories,"  or  both  (e.g.,  "Light 
Delight,  a  low  fat  meal'):  and 

(B)  The  accompanying  statement  is  no 
less  than  one-half  the  type  size  of  the 
"light"  or  'lite"  claim. 

("2)(i)  The  terms  "light  in  sodium"  or 
"lite  in  sodium"  mav  be  used  on  the 


label  or  in  labeling  of  a  meal-type 
product  as  defined  in  §  317.313(1). 
provided  that  the  product  meets  the 
definition  of  "low  in  sodium"  as 
defined  in  §317.361(b)(5)(i);  and 

(ii)  'Light  '  or  "lite"  and  "in  sodium  " 
are  presented  in  uniform  type  size, 
stvle,  color,  and  prominence. 

(J)  The  term  "light"  or  ""lite""  may  be 
used  in  the  brand  name  of  a  product  to 
desc  rlbe  the  sodium  content,  provided 

that: 

(i)  The  product  is  red;iced  by  50 
pcicenl  or  more  in  sodium  content 
compared  to  the  reference  produi;t; 

(ii)  .A  statement  specifically  stating 
that  the  product  is  "light  in  sodium"  or 
"lite  in  sodiiun"  appears: 

(.\)  Contiguous  to  the  brand  niune; 

and 

(B)  In  uniform  type  size,  style,  color, 
and  prominence  as  the  product  name; 

and 

(lii)  .\s  required  in  §3l7.313li)i2)  for 

relative  claims; 

(A)  The  identity  of  the  reference 
product  and  the  percent  (or  fraction) 
that  the  sodium  was  reduced  are 
decland  in  immediate  proximity  to  the 
most  prominent  such  claim;  and 

(B)  Quantitative  information 
comparing  the  level  of  sodium  per 
labeled  serving  size  with  that  of  the 
reference  product  it  replaces  is  declared 
adjacent  to  the  most  prominent  claim  or 
to  the  nutrition  information. 

(e)  L,\cept  as  provided  in  paragraphs 
(b)  through  (d)  of  this  section,  the  terms 
•ligli;  ■  or  •lite""  may  not  be  used  to  refer 
to  u  product  that  is  not  reduced  in  fat 
by  50  percent,  or.  if  applicable,  in 
calories  by  V.t  or.  when  properly 
qualified,  in  sodium  by  50  percent 
unless: 

( 1 )  it  describes  some  physical  or 
orgunoleptic  attribute  of  the  product 
such  as  tex-lure  or  color  and  the 
information  (e.g..  "light  in  color"'  or 
"light  in  texture")  so  stated,  clearly 
conveys  the  nature  of  the  product;  and 

(2)  The  attribute  (e.g.,  "color"  or 
"texture")  is  in  the  same  style,  color.  • 
and  at  least  one-half  the  type  si/.e  :is  the 
word  "light"  and  in  imiiiediote 
proxiniitv  thereto. 

(0  If  a  manufacturer  can  denumstrate 
that  the  word  "light  "  has  bei-ii 
associated,  through  cunuuon  use,  with  a 
particular  product  to  relloct  a  physical 
or  organoleptic  attribute  to  the  point 
where  it  has  become  part  of  the 
statement  of  identity,  such  use  of  tht; 
term  "light"  shall  not  be  considered  a 
nutrient  content  claim  suhjeit  to  the 
requirements  in  this  part. 

(g)  The  term  "lightly  s<i1;im1"  may  \ic 
used  on  a  product  to  which  has  been 
added  50  percent  less  sodium  than  is 
normally  added  to  the  reference  product 


as  described  in  §  317.313(j)(l)(i)(B)  and 
(j)(l)(ii)(B},  provided  that  if  the  product 
is  not  "low  in  sodium"  as  defined  in 
§  317.361(b)(4),  the  statement  "not  a  low 
sodium  food."  shall  appear  adjacent  to 
the  nutrition  information  and  the 
information  required  to  accompany  a 
relative  claim  shall  appear  on  the  label 
or  labeling  as  speriTied  in 
§317.313())(2). 

11.  Section  317.360  is  revised  to  read 
as  follows: 

§  317.360    Nutrient  content  claims  for 
calorie  content 

(a)  General  requirements.  A  claim 
about  the  calorie  or  sugar  content  of  a 
product  may  only  be  made  on  the  label 
or  in  labeling  of  the  product  if: 

(1)  The  claim  uses  one  of  the  terms 
defined  in  this  section  in  accordance 
with  the  definition  for  that  term; 

(2)  The  claim  is  made  in  accordance 
with  the  general  requirements  for 
nutrient  content  claims  in  §317.313; 
and 

(3)  The  product  for  which  the  claim 
is  made  is  labeled  in  accordance  with 
§317.309. 

(b)  Calorie  content  claims.  (1)  The 
terms  "calorie  free."    free  of  calories," 
"no  calories,"  "zero  calories,"  "without 
calories,"  "trivial  source  of  calories," 
"negligible  source  of  calories,"  or 
"dietarily  insignificant  source  of 
calories"  may  be  used  on  the  label  or  in 
labeling  of  products,  provided  that: 

(i)  The  product  contains  less  than  5 
calories  per  reference  amount 
customarily  consumed  and  per  labeled 
serving  size;  and 

(ii)  if  the  product  meets  this  condition 
without  the  benefit  of  special 
processing,  alteration,  formulation,  or 
reformulation  to  lower  the  caloric 
content,  it  is  labeled  to  clearly  refer  to 
all  products  of  its  type  and  not  merely 
to  the  particular  brand  to  which  the 
label  attaches. 

(2)  The  terms  "low  calorie,"  "few- 
calories,"  "contains  a  small  amount  of 
calories,"  "low  source  of  calories,  "  or 
"low  in  calories"  may  be  used  on  the 
label  or  in  labeling  of  products,  except 
meal-tvpe  products  as  defined  in 
§317.313(1).  provided  that: 

(i)(A)  The  product  has  a  reference 
amount  t  ustomarily  consumed  greater 
than  30  grams  (g)  or  greater  than  2 
faolespoons  (tbsp)  and  does  not  provide 
more  than  40  calories  per  reference 
amount  customarily  consumed:  or 

(B)  The  product  has  a  reference 
amount  customarily  consumed  of  30  g 
or  less  or  2  tbsp  or  less  and  does  not 
provide  more  than  40  calories  per 
reference  amount  customarily 
consumed  and  per  50  g  (for  dehydrated 
products  that  must  be  reconstituted 


before  typical  consumption  with  water 
or  a  diluent  containing  an  insignificant 
amount,  as  defined  in  §  317.309(fl(l),  of 
all  nutrients  per  reference  amount 
customarily  consumed,  the  per-50-g 
criterion  refers  to  the  "as  prepared" 
form). 

(ii)  If  the  product  meets  these 
conditions  without  the  benefit  of  special 
processing,  aheration,  formulation,  or 
reformulation  to  lower  the  caloric 
content,  it  is  labeled  to  clearly  refer  to 
all  products  of  its  type  and  not  merely 
to  the  particular  brand  to  which  the 
label  attaches. 

(3)  The  terms  defined  in  paragraph 
(b)(2)  of  this  section  may  be  used  on  the 
label  or  in  labeling  of  a  meal-type 
product  as  defined  in  §317.313(1). 
provided  that: 

(i)  The  product  contains  120  calories 
or  less  per  100  g  of  product;  and 

(ii)  If  the  product  meets  this  condition 
without  the  benefit  of  special 
processing,  alteration,  formulation,  or 
reformulation  to  lower  the  calorie 
content,  it  is  labeled  to  clearly  refer  to 
all  products  of  its  type  and  not  merely 
to  the  particular  brand  to  which  it 
attaches. 

(4)  The  terms  "reduced  calorie," 
"reduced  in  calories,'"  "calorie 
reduced,"  "fewer  calories,'"  "'lower 
calorie,"  or  "lower  in  calories"'  may  be 
used  on  the  label  or  in  labeling  of 
products,  except  meal-type  products  as 
defined  in  §317.313(1).  provided  that: 

(i)  The  product  contains  at  least  25 
percent  fewer  calories  per  reference 
amount  customarily  consumed  than  an 
appropriate  reference  product  as 
described  in  §317.313(j)(l):  and 

(ii)  As  required  in  §317.313(j)(2)  for 
relative  claims: 

(A)  The  identity  of  the  reference 
product  and  the  percent  (or  fraction) 
that  the  calories  differ  between  the  two 
products  are  declared  in  in;  nediate 
proximity  to  the  most  prominent  such 
claim  (e.g.,  lower  calorie  "product' — 
"'33 '/3  percent  fewer  calories  than  our 
regular  'product' '"):  and 

(B)  Quantitative  information 
comparing  the  level  of  calories  in  the 
product  per  labeled  serving  size  with 
that  of  the  reference  product  that  it 
replaces  is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
information  (e.g..  "calorie  content  has 
been  reduced  from  150  to  100  calories 
per  serving'").    - 

(iii)  Claims  described  in  paragraph 
(b)(4)  of  this  section  may  not  be  made 
on  the  label  or  in  labeling  of  products 
if  the  reference  product  meets  the 
definition  for  "low  calorie." 

(5)  The  terms  defined  in  paragraph 
(b)(4)  of  this  section  may  be  used  on  the 
label  or  in  labeling  of  a  meal-tvpe 


product  as  defined  in  §  317.313(1), 
provided  that: 

(i)  The  product  contains  at  least  25 
percent  fewer  calories  per  100  g  of 
product  than  an  appropriate  reference 
product  as  described  in  §317.313(j)(l); 
and 

(ii)  As  required  in  §  317.313(j)(2)  for 
relative  claims: 

(A)  The  identity  of  the  reference 
product  and  the  percent  (or  fraction) 
that  the  calories  differ  between  the  two 
products  are  declared  in  immediate 
proximity  to  the  most  prominent  such 
claim  (e.g.,  "calorie  reduced  'product'. 
25%  less  calories  per  ounce  (oz)  (or  3 
oz)  than  our  regular  'product' "):  and 

(B)  Quantitative  inmrmation 
comparing  the  level  of  calories  in  the 
product  per  specified  weight  with  that 
of  the  reference  product  that  it  replaces 
is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
information  (e.g.,  "calorie  content  has 
been  reduced  from  110  calories  per  3  oz 
to  80  calories  per  3  oz"). 

(iii)  Claims  described  in  paragraph 
(b)(5)  of  this  section  may  not  be  made 
on  the  label  or  in  labeling  of  products 
if  the  reference  product  meets  the 
definition  for  "low  calorie."" 

(c)  Sugar  content  claims.  (1)  Terms 
such  as  "'sugar  free,"'  "free  of  sugar," 
"no  sugar,"  "zero  sugar,"'  "without 
sugar,"  "sugarless,"  "trivial  source  of 
sugar,"  "negligible  source  of  sugar."'  or 
"dietarily  insignificant  source  of  sugar" 
may  reasonably  be  expected  to  be 
regarded  by  consumers  as  terms  that 
represent  that  the  product  contains  no 
sugars  or  sweeteners,  e.g..  "sugar  free," 
or  "no  sugar."  as  indicating  a  product 
which  is  low  in  calories  or  significantly 
reduced  in  calories.  Consequently, 
except  as  provided  in  paragraph  (c)(2)  of 
this  section,  a  product  may  not  be 
labeled  with  such  terms  unless: 

(i)  The  product  contains  less  than  0.5 
g  of  sugars,  as  defined  in 
§  31 7.309(c)(6)(ii).  per  reference  amount 
customarily  consumed  and  per  labeled 
serving  size  or,  in  the  case  of  a  meal- 
type  product,  less  than  0.5  g  of  sugars 
per  labeled  serving  size; 

(ii)  The  product  contains  no 
ingredient  that  is  a  sugar  or  that  is 
generally  understood  by  consumers  to 
contain  sugars  unless  the  listing  of  the 
ingredient  in  the  ingredients  statement 
is  followed  by  an  asterisk  that  refers  to 
the  statement  below  the  list  of 
ingredients,  which  states:  "Adds  a 
trivial  amoimt  of  sugar,"  "adds  a 
negligible  amount  of  sugar,"  or  "adds  a 
dietarily  insignificant  amount  of  sugar;  " 
and 

(iii)(A)  It  is  labeled  "low  calorie  "  or 
"reduced  calorie"  or  bears  a  relative 
claim  of  special  dietary  usefulness 
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percent  less  sugar  than  our  rc^gular 
product"};  and 

(B)  Quantitative  information 
comparing  the  level  of  the  sugar  in  tlie 
product  per  labeled  serving  size  with 
that  of  the  reference  product  that  it 
replaces  is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
information  (e.g.,  "sugar  content  has 
been  lowered  from  8  g  to  6  g  per 
serving"). 

(5)  The  terms  defined  in  paragraph 
(c)(4)  of  this  section  may  be  used  on  the 
label  or  in  labeling  of  a  meal-type 
product  as  defined  in  §  317.313(1). 
provided  that: 

(i)  The  product  contains  at  least  25 
percent  less  sugars  per  100  g  of  product 
than  an  appropriate  referenc:e  product  as 
described  in  §  317.313())(1);  and 

(ii)  As  required  in  §317.313(j){2)  for 
relative  claims: 

(A)  The  identity  of  the  reference 
product  and  the  percent  (or  fraction) 
that  the  sugars  differ  between  the  two 
products  are  declared  in  immediate 
pro.vimity  to  the  most  prominent  such 
claim  (e.g..  "reduced  sugar  producf — 
25%  less  sugar  than  our  regular 
■product" ");  and 

(B)  Quantitative  information 
comparing  the  level  of  the  nutrient  in 
the  product  per  specified  weight  with 
that  of  the  reference  product  that  it 
replaces  is  dgclared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
information  (e.g..  "sugar  content  has 
been  reduced  from  17  g  per  3  oz  to  13 

g  per  3  oz"). 

12.  Section  317.361  is  revised  to  read 
as  follows: 

§317.361    Nutrient  content  claims  for  the 
sodium  content. 

(a)  General  requirements.  A  claim 
about  the  level  of  sodium  in  a  product 
may  only  b*--  made  on  the  label  or  in 
labeling  of  iLe  product  if: 

(1)  The  claun  uses  one  of  the  terms 
defined  in  this  section  in  accordance 
with  the  definition  for  that  term; 

(2)  The  claim  is  made  in  accordanct? 
with  the  general  requirements  for 
nutrient  content  claims  in  §  317.313; 
and 

(3)  The  product  for  which  the  claim 
is  made  is  labeled  in  accordance  with 
§317.309. 

(b)  Sodium  content  claims.  (I)  The 
terms  "sodiimi  free."  "free  of  sodium," 
"no  sodium."  "zero  sodium,"  "without 
sodium."  "trivial  source  of  sodium," 
"negligible  source  of  sodium."  or 
"dietarily  insignificant  source  of 
sodium"  may  be  used  on  the  label  or  in 
labeling  of  products,  provided  that: 

(i)  The  product  contains  less  than  5 
milligrams  (mg)  of  sodium  per  reference 
amount  customarily  consumed  and  per 


labeled  serving  size  or.  in  the  case  of  a 
meal-type  product,  less  than  5  mg  of 
sodium  per  labeled  serving  size; 

(ii)  The  product  contains  no 
ingredient  that  is  sodium  chloride  or  is 
generally  understood  by  consumers  to 
contain  sodium  unless  the  listing  of  the 
ingredient  in  the  ingredients  statement 
is  followed  bv  an  asterisk  that  refers  to 
the  statement  below  the  li.st  of 
ingredients,  which  states:  "Adds  a 
trivial  amount  of  sodium."  "adds  a 
nrj;ligible  amount  of  sodium"  or  "adds 
a  tiietarily  insignificant  amount  of 
sodium":  and 

(iii)  If  the  product  meets  these 
conditions  without  the  benefit  of  spec:ial 
prcx:essing,  alteration,  formulation,  or 
reformulation  to  lower  the  sodium 
content,  it  is  labeled  to  clearly  refer  to 
all  products  of  its  type  and  not  merely 
to  the  particular  brand  to  which  the 
label  attaches. 

(2)  The  terms  "very  low  sodium"  or 
"very  low  in  sodium"  may  be  used  on 
the  label  or  in  labeling  of  products, 
except  meal-type  products  as  defined  in 
§317.313(1),  proviiied  that: 

(i)(A)  The  product  has  a  reference 
amount  customarily  consumed  greater 
than  30  grams  (g)  or  greater  than  2 
tablespoons  (tbsp)  and  contains  35  nig 
or  less  sodium  per  reference  amount 
customarily  consumed;  or 

(B)  The  product  has  a  reference 
amount  customarily  consumed  of  30  g 
or  less  or  2  tbsp  or  less  and  contains  35 
mg  or  less  sodium  per  reference  amount 
customarily  consumed  and  per  50  g  (for 
dehydrateci  products  that  must  be 
reconstituted  before  typical 
consumption  with  water  or  a  diluent 
containing  an  insignificant  amount,  as 
defined  in  §317.309(f)(l),  of  all 
nutrients  per  reference  amount 
customarily  consumed,  the  per-50-g 
criterion  refers  to  the  "as  prepared" 
form):  and 

(ii)  If  the  product  meets  these 
conclitions  without  the  benefit  of  sptjcial 
processing,  alteration,  formulation,  or 
reformulation  to  lower  the  sodium 
content,  it  is  labeled  to  clearly  refer  to 
all  products  of  its  type  and  not  merely 
to  the  particular  brand  to  which  the 
label  attaches. 

(3)  The  terms  defined  in  paragraph 
(b)(2)  of  this  section  may  be  used  on  the 
label  or  in  labeling  of  a  meal-type 
product  as  defined  in  §317.313(1), 
provided  that: 

(i)  The  prc»duc:t  contains  35  mg  or  le.ss 
of  sodium  per  100  g  of  product;  and 

(ii)  If  the  product  meets  this  condition 
withciul  the  benefit  of  special 
proces.sing.  alteration,  formulation,  or 
n^formulation  to  lower  the  sodium 
content,  it  is  labeled  to  clearly  refer  to 
all  produc:ts  of  its  type  and  not  mert^ly 


to  the  particular  brand  to  which  the 
label  attaches. 

(4)  The  terms  "low  sodium,"  "low  in 
sodium."  "little  sodium."  "contains  a 
small  amount  of  sodium,"  or  "low 
source  of  sodium"  may  be  used  on  the 
label  and  in  labeling  of  products,  except 
meal-type  products  as  defined  in 
§317.313(1).  provided  that: 

(i)(A)  The  product  has  a  reference 
amount  customarily  consumed  greater 
than  30  g  or  greater  than  2  tbsp  and 
contains  140  mg  or  less  sodium  per 
reference  amount  customarily 
consumed;  or 

(B)  The  product  has  a  reference 
amount  customarily  consumed  of  30  g 
or  less  or  2  tbsp  or  less  and  contains  140 
mg  or  less  sodium  per  reference  amount 
customarily  consumed  and  per  50  g  (for 
dehydrated  products  that  must  be 
reconstituted  before  typical 
consumption  with  water  or  a  diluent 
containing  an  insignificant  amount,  as 
defined  in  §317.309(fl(l),  of  all 
nutrients  per  reference  amount 
customarily  consumed,  the  per-50-g 
criterion  refers  to  the  "as  prepared" 
form);  and 

(ii)  If  the  product  meets  these 
conditions  without  the  benefit  of  specual 
processing,  alteration,  formulation,  or 
reformulation  to  lower  the  sodium 
content,  it  is  labeled  to  clearly  refer  to 
all  products  of  its  type  and  not  merely 
to  the  particular  brand  to  which  the 
label  attaches. 

(5)  The  terms  defined  in  paragraph 
(b)(4)  of  this  section  may  be  used  on  the 
label  or  in  labeling  of  a  meal-type 
product  as  defined  in  §  317.313(1), 
provided  that: 

(i)  The  product  contains  140  mg  or 
less  sodium  per  100  g  of  product;  and 

(ii)  If  the  product  meets  these 
conditions  without  the  benefit  of  special 
processing,  alteration,  formulation,  or 
reformulation  to  lower  the  sodium 
content,  it  is  labeled  to  clearly  refer  to 
all  products  of  its  type  and  not  merely 
to  the  particular  brand  to  which  the 
label  attaches. 

(6)  The  terms  "reduced  sodium," 
"reduced  in  sodium,"  "sodium 
reduced,"  "less  sodium,"  "lower 
sodium,"  or  "lower  in  sodium"  may  be 
used  on  the  label  or  in  labeling  of 
products,  except  meal-type  products  as 
defined  in  §317.313(1),  provided  that: 

(i)  The  product  contains  at  least  25 
percent  less  sodium  per  reference 
amount  customarily  consumed  than  an 
appropriate  reference  product  as 
described  in  §  317.313(j)(l);  and 

(ii)  As  required  in  §  317.313(j)(2)  for 
relative  claims: 

(A)  The  identity  of  the  reference 
product  and  the  percent  (or  fraction) 
that  the  sodium  differs  between  the  two 


products  are  declared  in  immediate 
proximity  to  the  most  prominent  such 
claim  (e.g.,  "reduced  sodium  product', 
50  percent  less  sodium  than  regular 
'product' ");  and 

(B)  Quantitative  information 
comparing  the  level  of  sodium  in  the 
product  per  labeled  serving  size  with 
that  of  the  reference  product  that  it 
replaces  is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
information  (e.g.,  "sodium  content  has 
been  lowered  from  300  to  150  mg  per 
serving"). 

(iii)  Claims  described  in  paragraph 
(b)(6)  of  this  section  may  not  be  made 
on  the  label  or  in  labeling  of  a  product 
if  the  nutrient  content  of  the  reference 
product  meets  the  definition  for  "low 
sodium." 

(7)  The  terms  defined  in  paragraph 
(b)(6)  of  this  section  may  be  used  on  the 
label  or  in  labeling  of  a  meal-type 
product  as  defined  in  §  317.313(1), 
provided  that: 

(i)  The  product  contains  at  least  25 
percent  less  sodium  per  100  g  of 
product  than  an  appropriate  reference 
product  as  described  in  §  317.313(j)(l}; 
and 

(ii)  As  required  in  §  317.313(j)(2)  for 
relative  claims: 

(A)  The  identity  of  the  reference 
product  and  the  percent  (or  fraction) 
that  the  sodium  differs  between  the  two 
products  are  declared  in  immediate 
proximity  to  the  most  prominent  such 
claim  (e.g.,  "reduced  sodium 
'product' — 30%  less  sodium  per  3  oz 
than  our  'regular  product'  ");  and 

(B)  Quantitative  information 
comparing  the  level  of  sodium  in  the 
product  per  specified  weight  with  that 
of  the  reference  product  that  it  replaces 
is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
information  (e.g.,  "sodium  content  has 
been  reduced  ft-om  220  mg  per  3  oz  to 
150  mg  per  3  oz"). 

(iii)  Claims  desc:ribed  in  paragraph 
(b)(7)  of  this  section  may  not  be  made 
on  the  label  or  in  labeling  of  products 
if  the  nutrient  content  of  the  reference 
product  meets  the  definition  for  "low 
sodium." 

(c)  The  term  "salt"  is  not  synonymous 
with  "sodium."  Salt  refers  to  sodium 
chloride.  However,  references  to  salt 
content  such  as  "unsalted,"  "no  salt," 
"no  salt  added"  are  potentially 
misleading. 

(1)  The  term  "salt  free"  may  be  used 
on  the  label  or  in  labeling  of  products 
only  if  the  product  is  "sodium  free"  as 
defined  in  paragraph  (b)(1)  of  this 
section. 

(2)  The  terms  "unsalted."  "without 
added  salt,"  and  "no  salt  added  "  may  be 


used  on  the  label  or  in  labeling  of 
products  only  if: 

(i)  No  sah  is  added  during  processing; 

(ii)  The  product  that  it  resembles  and 
for  which  it  substitutes  is  normally 
processed  with  salt;  and 

(iii)  If  the  product  is  not  sodium  free, 
the  statement,  "not  a  sodium  free 
product"  or  "not  for  control  of  sodium 
in  the  diet"  appears  adjacent  to  the 
nutrition  information  of  the  product 
bearing  the  claim. 

(3)  Paragraph  (c)(2)  of  this  section 
shall  not  apply  to  a  factual  statement 
that  a  product  intended  specifically  for 
infants  and  children  less  than  2  years  of 
age  is  unsalted,  provided  such  statement 
refers  to  the  taste  of  the  product  and  is 
not  false  or  otherwise  misleading. 

13.  Section  317.362  is  revised  to  read 
as  follows: 

§  317.362    Nutrient  content  claims  for  fat, 
fatty  acids,  and  cholesterol  content 

(a)  General  requirements.  A  claim 
about  the  level  of  fat.  fatty  acid,  and 
cholesterol  in  a  product  may  only  be 
made  on  the  label  or  in  labeling  of 
products  if: 

(1)  The  claim  uses  one  of  the  terms 
defined  in  this  section  in  accordance 
with  the  definition  for  that  term; 

(2)  The  claim  is  made  in  accordance 
with  the  general  requirements  for 
nutrient  content  claims  in  §  317.313; 
and 

(3)  The  product  for  which  the  claim 
is  made  is  labeled  in  accordance  with 
§317.309. 

fb)  Fat  content  claims.  (1)  The  terms 
"fat  free,"  "free  of  fat,"  "no  fat,"  "zero 
fat."  "without  fat."  "nonfat."  "trivial 
source  of  fat."  "negligible  source  of  fat." 
or  "dietarily  insignificant  source  of  fat" 
may  be  used  on  the  label  or  in  labeling 
of  products,  provided  that:     ' 

(i)  The  produc:!  contains  less  than  0.5 
gram  (g)  of  fat  per  reference  amount 
customarily  consumed  and  per  jabeled 
serving  size  or.  in  the  case  of  a  meal- 
type  product,  less  than  0.5  g  of  fat  per 
labeled  serving  size; 

(ii)  The  product  contains  no  added 
ingredient  that  is  a  fat  or  is  generally 
understood  by  consumers  to  contain  fat 
unless  the  listing  of  the  ingredient  in  the 
ingredients  statement  is  followed  by  an 
asterisk  that  refers  to  the  statement 
below  the  list  of  ingredients,  which 
states:  "Adds  a  trivial  amount  of  fat," 
"adds  a  negligible  amount  of  fat,  "  or 
"adds  a  dietarily  insignificant  amount  of 
fat";  and 

(iii)  If  the  product  meets  these 
conditions  without  the  benefit  of  special 
processing,  aheration.  formulation,  or 
reformulation  to  lower  the  fat  content,  it 
is  labeled  toclearly  refer  to  all  products 
of  its  type  and  not  merely  to  the 
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products  are  declared  in  immediate 
proximity  to  the  most  prominent  such 
claim  (e.g..  "reduced  fat — 50  percent 
less  fat  than  our  regular  'product' ");  and 

(B)  Quantitative  information 
comparing  the  level  of  fat  in  the  product 
per  labeled  serving  size  with  that  of  the 
reference  product  that  it  replaces  is 
declared  adjacent  to  the  most  prominent 
claim  or  to  the  nutrition  information 
(e.g.,  "fat  content  has  been  reduced  from 
8  g  to  4  g  per  serving"). 

(iii)  Claims  described  in  paragraph 
(b)(4)  of  this  section  may  not  be  made 
on  the  label  or  in  labeling  of  a  product 
if  the  nutrient  content  ofthe  reference 
product  meets  the  definition  for  "low 
fat." 

(5)  The  terms  defined  in  paragraph 
(b)(4)  of  this  section  may  be  used  on  the 
label  or  in  labeling  of  a  meal-type 
product  as  defined  in  §  317.313(1), 
provided  that: 

(i)  The  product  contains  at  least  25 
percent  less  fat  per  100  g  of  product 
than  an  appropriate  reference  product  as 
described  in  §317.313(j)(l);  and 

(ii)  As  required  in  §317.313(j)(2)  for 
relative  claims: 

(A)  The  identity  of  the  reference 
product  and  the  percent  (or  fraction) 
that  the  fat  differs  between  the  two 
products  are  declared  in  immediate 
proximity  to  the  most  prominent  such 
claim  (e.g..  "reduced  fat  'product'.  33 
percent  less  fat  per  3  oz  than  our  regular 
'product' ");  and 

(B)  Quantitative  information 
comparing  the  level  of  fat  in  the  product 
per  specified  weight  with  that  ofthe 
reference  product  that  it  replaces  is 
declared  adjacent  to  the  most  prominent 
such  claim  or  to  the  nutrition 
information  (e.g..  "fat  content  has  been 
reduced  from  8  g  per  3  oz  to  5  g  per  3 
oz"). 

(iii)  Claims  described  in  paragraph 
(b)(5)  of  this  section  may  not  be  made 
on  the  label  or  in  labeling  of  a  product 
if  the  nutrient  content  ofthe  reference 
product  meets  the  definition  for  "low 
fat." 

(6)  The  term  " percent  fat  free" 

may  be  used  on  the  label  or  in  labeling 
of  products,  provided  that: 

(i)  The  product  meets  the  criteria  for 
"low  fat"  in  paragraph  (b)(2)  or  (b)(3)  of 
this  section; 

(ii)  The  percent  declared  and  the 
words  "fat  free"  are  in  uniform  type 
size;  and 

(iii)  A  "100  percent  fat  free"  claim 
may  be  made  only  on  products  that 
meet  the  criteria  for  "fat  free"  in 
paragraph  fb)(l)  of  this  section,  that 
contain  less  than  0.5  g  of  fat  per  100  g, 
and  that  contain  no  added  fat. 

(iv)  A  synonym  for  " percent  fat 

free"  is  " percent  lean." 


(c)  Fatty  acid  content  claims  (1)  The 
terms  "saturated  fat  free."  "free  of 
saturated  fat."  "no  saturated  fat,"  "zero 
saturated  fat."  "without  saturated  fat," 
"trivial  source  of  saturated  fat." 
"negligible  source  of  saturated  fat,  '  or 
"dietarily  insignificant  source  of 
saturated  fat"  may  be  used  on  the  label 
or  in  labeling  of  products,  provided  that 

(i)  The  product  contains  less  than  0.5 
g  of  saturated  fat  and  less  than  0.5  g 
trans  fatty  acids  per  reference  amount 
customarily  consumed  and  per  labeled 
serving  size  or,  in  the  case  of  a  meal- 
type  product,  less  than  0.5  g  of  saturated 
fat  and  less  than  0.5  g  frans  fatty  acids 
per  labeled  serving  size; 

(ii)  The  product  contains  no 
ingredient  that  is  generally  understood 
by  consumers  to  contain  saturated  fat 
unless  the  listing  ofthe  ingredient  in  the 
ingredients  statement  is  followed  by  an 
asterisk  that  refers  to  the  statement 
below  the  list  of  ingredients,  which 
states:  "Adds  a  trivial  amount  of 
saturated  fat,"  "adds  a  negligible 
amount  of  saturated  fat,"  or  "adds  a 
dietarily  insignificant  amount  of 
saturated  fat;"  and 

(iii)  If  the  product  meets  these 
conditions  without  the  benefit  of  special 
processing,  alteration,  formulation,  or 
reformulation  to  lower  saturated  fat 
content,  it  is  labeled  to  clearly  refer  to 
all  products  of  its  type  and  not  merely 
to  the  particular  bremd  to  which  the 
label  attaches. 

(2)  The  terms  "low  in  saturated  fat," 
"low  saturated  fat,"  "contains  a  small 
amount  of  saturated  fat,"  "low  source  of 
saturated  fat,"  or  "a  little  saturated  fat" 
may  be  used  on  the  label  or  in  labeling 
of  products,  except  meal-type  products 
as  defined  in  §  317.313(1).  provided  that 

(i)  The  product  contains  1  g  or  less  of 
saturated  fat  per  reference  amount 
customarily  consumed  and  not  more 
than  15  percent  of  calories  from 
saturated  fat;  and 

(ii)  If  the  product  meets  these 
conditions  without  benefit  of  special 
processing,  alteration,  formulation,  or 
reformulation  to  lower  saturated  fat 
content,  it  is  labeled  to  clearly  refer  to 
ail  products  of  its  type  and  not  merely 
to  the  particular  brand  to  which  the 
label  attaches. 

(3)  The  terms  defined  in  paragraph 
(c)(2)  of  this  section  may  be  used  on  the 
label  or  in  labeling  of  a  meal-type 
product  as  defined  in  §  317.313(1). 
provided  that: 

(i)  The  product  contains  1  g  or  less  of 
saturated  fat  per  100  g  and  less  than  10 
percent  calories  from  saturated  fat;  and 

(ii)  If  the  product  meets  these 
conditions  without  the  benefit  of  special 
processing,  alteration,  formulation,  or 
reformulation  to  lower  saturated  fat 


content,  it  is  labeled  to  clearly  refer  to 
all  products  of  its  type  and  not  merely 
to  the  particular  brand  to  which  the 
label  attaches. 

(4)  The  terms  "reduced  saturated  fat," 
"reduced  in  saturated  fat,"  "saturated 
fat  reduced,"  "less  saturated  fat," 
"lower  saturated  fat,"  or  "lower  in 
saturated  fat"  may  be  used  on  the  label 
or  in  labeling  of  products,  except  meal- 
type  products  as  defined  in  §317.313(1). 
provided  that: 

(i)  The  product  contains  at  least  25 
percent  less  saturated  fat  per  reference 
amount  customarily  consumed  than  an 
appropriate  reference  product  as 
described  in  §317.313(j)(l);  and 

(ii)  As  required  in  §  317.313(j)(2)  for 
relative  claims: 

(A)  The  identity  ofthe  reference 
product  and  the  percent  (or  fraction) 
that  the  saturated  fat  differs  between  the 
two  products  are  declared  in  immediate 
proximity  to  the  most  prominent  such 
claim  (e.g..  "reduced  saturated  fat 
•product',  contains  50  percent  less 
saturated  fat  than  the  national  average 
for  'product' ");  and 

(B)  Quantitative  information 
comparing  the  level  of  saturated  fat  in 
the  product  per  labeled  serving  size 
with  that  of  the  reference  product  that 
it  replaces  is  declared  adjacent  to  the 
most  prominent  claim  or  to  the  nutrition 
information  (e.g.,  "saturated  fat  reduced 
from  3  g  to  1.5  g  per  serving"). 

(iii)  Claims  described  in  paragraph 
(c)(4)  of  this  section  may  not  be  made 
on  the  label  or  in  labeling  of  a  product 
if  the  nutrient  content  ofthe  reference 
product  meets  the  definition  for  "low 
saturated  fat." 

(5)  The  terms  defined  in  paragraph 
(c)(4)  of  this  section  may  be  used  on  the 
label  or  in  labeling  of  a  meal-type 
product  as  defined  in  §317.313(1), 
provided  that: 

(i)  The  product  contains  at  least  25 
percent  less  saturated  fat  per  100  g  of 
product  than  an  appropriate  reference 
product  as  described  in  §317.313(|)(1); 
and 

(ii)  As  required  in  §  317.313(j)(2)  for 
relative  claims: 

(A)  The  identity  ofthe  reference 
product  and  the  percent  (or  fraction) 
that  the  saturated  fat  differs  between  the 
two  products  are  declared  in  immediate 
proximity  to  the  most  prominent  such 
claim  (e.g.,  "reduced  saturated  fat 
'product',"  "50  percent  less  saturated  fat 
than  our  regular  'product'  ');  and 

(B)  Quantitative  information 
comparing  the  level  of  saturated  fat  in 
the  product  per  specified  weight  with 
that  of  the  reference  product  that  it 
replaces  is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
information  (e.g.,  "saturated  fat  content 


has  been  reduced  from  2.5  g  per  3  oz  to 
1.5gper3oz"). 

(iii)  Claims  described  in  paragraph 
(c)(5)  of  this  section  may  not  be  made 
on  the  label  or  in  labeling  of  a  product 
if  the  nutrient  content  of  the  reference 
product  meets  the  definition  for  "low 
saturated  fat." 

(d)  Cholesterol  content  claims.  (1)  The 
terms  "cholesterol  free,"  "free  of 
cholesterol,"  "zero  cholesterol," 
"without  cholesterol,"  "no  cholesterol," 
"trivial  source  of  cholesterol," 
"negligible  source  of  cholesterol,"  or 
"dietarily  insignificant  source  of 
cholesterol"  may  be  used  on  the  label  or 
in  labeling  of  products,  provided  that: 

(i)  The  product  contains  less  than  2 
milligrams*  (mg)  of  cholesterol  per 
reference  amount  customarily 
consumed  and  per  labeled  serving  size 
or,  in  the  case  of  a  meal-type  product  as 
defined  in  §  317.313(1).  less  than  2  mg 
of  cholesterol  per  labeled  serving  size; 

(ii)  The  product  contains  no 
ingredient  that  is  generally  understood 
by  consumers  to  contain  cholesterol, 
unless  the  listing  ofthe  ingredient  in  the 
ingredients  statement  is  followed  by  an 
asterisk  that  refers  to  the  statement 
below  the  list  of  ingredients,  which 
states:  "Adds  a  trivial  amount  of 
cholesterol,"  "adds  a  negligible  amount 
of  cholesterol,"  or  "adds  a  dietarily 
insignificant  amount  of  cholesterol"; 

(iii)  The  product  contains  2  g  or  less 
of  saturated  fat  per  reference  amount 
customarily  consumed  or,  in  the  case  of 
a  meal-type  product  as  defined  in 
§317.313(1),  2  g  or  less  of  saturated  fat 
per  labeled  serving  size;  and 

(iv)  If  the  product  meets  these 
conditions  without  the  benefit  of  special 
processing,  alteration,  formulation,  or 
reformulation  to  lower  cholesterol 
content,  it  is  labeled  to  clearly  refer  to 
all  products  of  its  type  and  not  merely 
to  the  particular  brand  to  which  it 
attaches;  or 

(v)  If  the  product  meets  these 
conditions  only  as  a  result  of  special 
processing,  alteration,  formulation,  or 
reformulation,  the  amount  of  cholesterol 
is  reduced  by  25  percent  or  more  from 
the  reference  product  it  replaces  as 
described  in  §  317.313(j)(l)  and  for 
which  it  substitutes  as  described  in 
§  317.313(d)  that  has  a  significant  (e.g., 
5  percent  or  more  of  a  national  or 
regional  market)  market  share.  As 
required  in  §317.313(j)(2)  for  relative 
claims: 

(A)  The  identity  ofthe  reference 
product  and  the  percent  (or  fraction) 
that  the  cholesterol  was  reduced  are 
declared  in  immediate  proximity  to  the 
most  prominent  such  claim  (e.g., 
"cholesterol  free  'product',  contains  100 


percent  less  cholesterol  than  'reference 
product'");  and 

(B)  Quantitative  information 
comparing  the  level  of  cholesterol  in  the 
product  per  labeled  ser\'ing  size  with 
that  of  the  reference  product  that  it 
replaces  is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
information  (e.g.,  "contains  no 
cholesterol  compared  with  30  mg  in  one 
serving  of  "reference  product' "). 

(2)  Tne  terms  "low  in  cholesterol," 
"low  cholesterol,"  "contains  a  small 
amount  of  cholesterol,"  "low  source  of 
cholesterol,"  or  "little  cholesterol"  may 
be  used  on  the  label  or  in  labeling  of 
products,  except  meal-type  products  as 
defined  in  §317.313(1).  provided  that: 

(i)(A)  If  the  product  has  a  reference 
amount  customarily  consumed  greater 
than  30  g  or  greater  than  2  tbsp: 

(J)  The  product  contains  20  mg  or  less 
of  cholesterol  per  reference  amount 
customarily  consumed;  and 

[2)  The  product  contains  2  g  or  less 
of  saturated  fat  per  reference  amount 
customarily  consumed;  or 

(B)  If  the  product  has  a  reference 
amount  customarily  consumed  of  3D  g 
or  less  or  2  tbsp  or  less: 

(1)  The  product  contains  20  mg  or  less 
of  cholesterol  per  reference  amount 
customarily  consumed  and  per  50  g  (for 
dehydrated  products  that  must  be 
reconstituted  before  typical 
consumption  with  water  or  a  diluent 
containing  an  insignificant  amount,  as 
defined  in  §  31 7.309(fl(l ).  of  all 
nutrients  per  reference  amount 
customarily  consumed,  the  per-50-g 
criterion  refers  to  the  "as  prepared" 
form);  and 

[2]  The  product  contains  2  g  or  less 
of  saturated  fat  per  reference  amount 
customarily  consumed. 

(ii)  If  the  product  meets  these 
conditions  without  the  benefit  of  spwl^l 
processing,  alteration,  formulation,  or 
reformulation  to  lower  cholesterol 
content,  it  is  labeled  to  clearly  refer  to 
all  products  of  its  tj'pe  and  not  merely 
to  the  particular  brand  to  which  the 
label  attaches:  or 

(iii)  If  the  product  contains  20  mg  or 
less  of  cholesterol  only  as  a  result  of 
special  processing,  alteration, 
formulation,  or  reformulation,  the 
amount  of  cholesterol  is  reduced  bv  2.5 
percent  or  more  from  the  reference 
product  it  replaces  as  described  in 
§  317.313(j)(l)  and  for  which  it 
substitutes  as  described  in  §  317.313(d) 
that  has  a  significant  (e.g..  5  percent  or 
more  of  a  national  or  regional  market) 
market  share.  As  required  in 
§  317.313(j)(2)  for  relative  claims: 
(A)  The  identity  ofthe  reference 
product  and  the  percent  (or  fraction) 
that  the  cholesterol  has  been  reduced 
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that: 
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(iv)  Claims  described  in  paragraph 
(d)(4)  of  this  section  may  not  be  made 
on  the  label  or  in  labeling  of  a  product 
if  the  nutrient  content  of  the  reference 
product  meets  the  definition  for  "low- 
cholesterol." 

(5)  The  terms  defined  in  paragraph 
(d)(4)  of  this  section  may  be  used  on  the 
label  or  in  labeling  of  a  meal-type 
product  as  defined  in  §317.313(1), 
provided  that: 

(i)  The  product  has  been  specifically 
formulated,  altered,  or  processed  to 
reduce  its  cholesterol  by  25  percent  or 
more  from  the  reference  product  it 
replaces  as  described  in  §  317.313(j)(l) 
and  for  which  it  substitutes  as  described 
in  §  317.313(d)  that  has  a  significant 
(eg..  5  percent  or  more  of  a  national  or 
regional  market)  market  share; 

(ii)  The  product  contains  2  g  or  less 
of  saturated  fat  per  100  g  of  product;  and 

(iii)  As  required  in  §  317.313(j)(2)  for 
relative  claims: 

(A)  The  identity  of  the  reference 
product  and  the  percent  (or  fraction) 
that  the  cholesterol  has  been  reduced 
are  declared  in  immediate  proximity  to 
the  most  prominent  such  claim  (e.g., 
"25%  less  cholesterol  than  'reference 
product" ");  and 

(B)  Quantitative  information 
comparing  the  level  of  cholesterol  in  the 
product  per  specified  weight  with  that 
of  the  reference  product  that  it  replaces 
is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
information  (e.g.,  "cholesterol  content 
has  been  reduced  from  35  mg  per  3  oz 
to  25  mg  per  3  oz). 

(iv)  Claims  described  in  paragraph 
(d)(5)  of  this  section  may  not  be  made 
on  the  label  or  in  labeling  of  a  product 
if  the  nutrient  content  of  the  reference 
product  meets  the  definition  for  "low 
cholesterol." 

(e)  "Lean"  and  "Extra  Lean" claims. 
(1)  The  term  "lean"  may  be  used  on  the 
label  or  in  labeling  of  a  product, 
provided  that  the  product  contains  less 
than  10  g  of  fat,  4.5  g  or  less  of  saturated 
fat.  and  less  than  95  mg  of  cholesterol 
per  100  g  of  product  and  per  reference 
amount  customarily  consumed  for 
individual  foods,  and  per  100  g  of 
product  and  per  labeled  serving  size  for 
meal-type  products  as  defined  in 
§317.313(1). 

(2)  The  term  "extra  lean"  may  be  used 
on  the  label  or  in  labeling  of  a  product, 
provided  that  the  product  contains  less 
than  5  g  of  fat,  less  than  2  g  of  saturated 
fat,  and  less  than  95  mg  of  cholesterol 
per  100  g  of  product  and  per  reference 
amount  customarily  consumed  for 
individual  foods,  and  per  100  g  of 
product  and  per  labeled  serving  size  for 
meal-type  products  as  defined  in 
§317.313(1). 


§317.363    [Amended] 

14.  Section  317.363  is  amended  by 
revising  the  section  reference  in 
paragraphs  (b)(2)  introductory  text  and 
(b)(3)  introductory  text  from 
'•§317.309(g)(l)"'to"§  317.309(0(1)." 

§317.369    [Amended] 

15.  Section  317.369  is  amended  by 
adding  the  word  "meat"  before  the 
words  "food  products"  in  the  last 
sentence  of  paragraph  (k)(5) 
introductory  text;  by  replacing  the  word 
"preceding"  in  paragraph  (k)(5)(i)(A) 
with  the  word  "proceeding";  and  by 
replacing  the  word  "application"  in  the 
second  sentence  of  paragraph  (k)(5)(i)(B) 
with  the  word  "applicant". 

16.  Section  317.380  is  amended  by 
revising  paragraphs  (e)  and  (f)  to  read  as 
follows: 

§317.380    Label  statements  relating  to 
usefulness  in  reducing  or  maintaining  body 
weight. 

•         »         •         *         » 

(e)  "Label  terms  suggesting  usefulness 
as  low  calorie  or  reduced  calorie  foods" 
(1)  Except  as  provided  in  paragraphs 
(e)(2)  and  (e)(3)  of  this  section,  a 
product  may  be  labeled  with  terms  such 
as  "diet,"  "dietetic,"  "artificially 
sweetened,"  or  "sweetened  with 
nonnutritive  sweetener"  only  if  the 
claim  is  not  false  or  misleading,  and  the 
product  is  labeled  "low  calorie"  or 
"reduced  calorie"  or  bears  another 
comparative  calorie  claim  in 
compliance  with  the  applicable 
provisions  in  this  subpart. 

(2)  Paragraph  (e)(1)  of  this  section 
shall  not  apply  to  any  use  of  such  terms 
that  is  specifically  authorized  by 
regulation  governing  a  particular  food, 
or.  unless  otherwise  restricted  by 
regulation,  to  any  use  of  the  term  "diet" 
that  clearly  shows  that  the  product  is 
offered  solely  for  a  dietary'  use  other 
than  regulating  body  weight,  e.g.,  "for 
low  sodium  diets." 

(3)  Paragraph  (e)(1)  of  this  section 
shall  not  apply  to  any  use  of  such  terms 
on  a  formulated  meal  replacement  or 
other  product  that  is  represented  lO  be 
of  special  dietary  use  as  a  whole  meal, 
pending  the  issuance  of  a  regulation 
governing  the  use  of  such  terms  on 
foods. 

(f)  "Sugar  free"  and  "no  added 
sugar".  Criteria  for  the  use  of  the  terms 
"sugar  free"  and  "no  added  sugar"  are 
provided  for  in  §  317.360(c). 

§317.400    [Amended] 

17.  Section  317.400  is  amended  by 
adding  the  words  "meat  or"  before  the 
words  "meat  food  products"  in 
parag.-aph  (a)  introductory  text;  by 
revising  the  section  reference  in 


paragraph  (c)(2)(iii)  from  "§  317.309(e)" 
to  "'§  317.309(d)(6)";  and  by  revising  the 
words  "at  21  CFR  101.9(d)(9)"  in 
paragraph  (c)(2)(v)  to  the  words  '"in 
§  317.309(d)(9)." 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

18.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

Authority:  7  II.S.C.  138F:  7  U.S.C.  4.50:  21 
D.S.C.  451-470;  7  CFR  2.17.  2.55. 

§381.400    [Amended] 

19.  Section  381 .400  is  amended  by 
adding  the  words  "'intended  for  human 
consumption  and  offered  for  sale"  after 
the  words  "poultry  products"  in 
paragraph  (a). 

20.  Section  381.409  is  amended  by 
nrvising  the  section  reference  in  the  fifth 
sentence  of  paragraph  (h)(2)  from 

"§  381.409(b)"  to  "§  381.409(c)"  and 
revising  paragraphs  (a)  through  (g)  to 
read  as  follows: 

§  381 .409    Nutrition  label  content 

(a)  All  nutrient  and  food  component 
quantities  shall  be  declared  in  relation 
to  a  serving  as  defined  in  this  section. 

(b)(1)  The  term  ""ser\'ing"  or  "serving 
size"  means  an  amount  of  food 
customarily  consumed  per  eating 
occasion  by  persons  4  years  of  age  or 
older,  which  is  expressed  in  a  common 
household  measure  that  is  appropriate 
to  the  product.  When  the  product  is 
specially  formulated  or  processed  for 
use  by  infants  or  by  toddlers,  a  serving 
or  serving  size  means  an  amount  of  food 
customarily  consumed  per  eating 
occasion  by  infants  up  to  12  months  of 
age  or  by  children  1  through  3  years  of 
age,  respectively. 

(2)  Except  as  provided  in  paragraphs 
(b)(8).  (b)(12).  and  (b)(14)  of  this  section 
and  for  products  that  are  intended  for 
weight  control  and  are  available  only 
through  a  weight-control  or  weight- 
maintenance  program,  the  serving  size 
declared  on  a  product  label  shall  be 
detemiintd  from  the  "Reference 
Amounts  Customarily  Consumed  Per 
Eating  Occasion — General  Food 
Supply"  (Reference  Amounl(s))  that 
appear  in  §  381.412(b)  using  the 
procedures  described  in  this  paragraph 
(b).  For  products  that  are  both  intended 
for  weight  control  and  available  only 
through  a  weight-control  program,  a 
manufacturer  may  determine  the  serving 
size  that  is  consistent  with  the  meal 
plan  of  the  program.  Such  products 
must  bear  a  statement,  "for  sale  only 

through  the program"  (fill  in  the 

blank  with  the  name  of  the  appropriate 
weight-control  program,  e.g..  Smith's 
Weight  Control),  on  the  principal 


display  panel.  However,  the  Reference 
Amounts  in  §  381.412(b)  shall  be  used 
for  purposes  of  evaluating  whether 
weight-control  products  that  arc 
available  only  tlirough  a  weight-control 
program  qualify  for  nutrition  claims. . 

(3)  The  declaration  of  nutrient  and 
food  component  content  shall  be  on  the 
basis  of  the  product  "as  packaged"  for 
all  products,  except  that  single- 
ingredient,  raw  products  may  be 
declared  on  the  basis  of  the  product  "as 
consumed"  as  set  forth  in 

§  381.445(a)(1).  In  addition  to  the 
required  declaration  on  the  basis  of  "as 
packaged"  for  products  other  than 
single  ingredient,  raw  products,  the 
declaration  may  also  be  made  on  the 
basis  of  "'as  consumed,"  provided  that 
preparation  and  cooking  instructions  are 
clearly  stated. 

(4)  For  products  in  discrete  units  (e.g., 
chicken  wings,  and  individually 
packaged  products  within  a  multi- 
serving  package),  and  for  products 
which  consist  of  two  or  more  foods 
packaged  and  presented  to  be  consumed 
together  where  the  ingredient 
represented  as  the  main  ingredient  is  in 
discrete  units  (e.g.,  chicken  wings  and 
barbecue  sauce),  the  ser\'ing  size  shall 
be  declared  as  follows: 

(i)  If  a  unit  weighs  50  percent  or  less 
of  the  Reference  Amount,  the  serving 
size  shall  be  the  number  of  whole  units 
that  most  closely  approximates  the 
Reference  Amount  for  the  product 
category. 

(iij  If  a  unit  weighs  more  than  50 
percent  but  less  than  67  percent  of  the 
Reference  Amount,  the  manufacturer 
may  declare  one  unit  or  two  units  as  the 
serving  size. 

(iii)  II  a  unit  weighs  67  percent  or 
more  but  less  than  200  percent  of  the 
Reference  Amount,  the  spr\ing  size 
shall  be  one  unit.' 

(iv)  If  a  unit  weighs  200  percent  or 
more  of  the  Reference  Amount,  the 
manufacturer  may  declare  one  unit  as 
the  ser\'ing  size  if  the  whole  unit  can 
reasonably  be  consumed  at  a  single 
eating  occasion. 

(v)  For  products  that  have  Reference 
Amounts  of  100  grams  (or  milliliter)  or 
larger  and  are  individual  units  within  a 
multi-serving  package,  if  a  unit  contains 
more  than  150  percent  but  less  than  200 
percent  of  the  Reference  Amount,  the 
manufacturer  may  decide  whether  to 
declare  the  individual  unit  as  1  or  2 
servings. 

(vi)  For  products  which  consist  of  two 
or  more  foods  packaged  and  presented 
to  be  consumed  together  where  the 
ingredient  represented  as  the  main 
ingredient  is  in  discrete  units  (e.g., 
chicken  wings  and  barbecue  sauce),  the 
serving  size  may  be  the  number  of 


discrete  units  represented  as  the  main 
ingredient  plus  proportioned  minor 
ingredients  used  to  make  the  Reference 
Amount  for  the  combined  product  as 
determined  in  §  381.412(c). 

(vii)  For  packages  containing  several 
individual  single-ser\'ing  containers, 
each  of  which  is  labeled  with  all 
required  information  including 
nutrition  labeling  as  specified  in  this 
section  (i.e.,  are  labeled  appropriately 
for  individual  sale  as  single-serving 
containers),  the  serving  size  shall  be  1 
unit. 

(5)  For  products  in  large  discrete  units 
that  are  usually  divided  for 
consumption  (e.g.,  pizza,  pan  of  poultry 
lasagna).  for  unprepared  products  where 
the  entire  contents  of  the  package  is 
used  to  prepare  large  discrete  units  that 
are  usually  divided  for  consumption 
(e.g..  pizza  kit),  and  for  products  which 
consist  of  two  or  more  foods  packaged 
and  presented  to  be  consumed  together 
where  the  ingredient  represented  as  the 
main  ingredient  is  a  large  discrete  unit 
usually  divided  for  consumption,  the 
8.er\ing  size  shall  be  the  fractional  slice 
of  the  ready-to-eat  product  (e.g..  Vs 
quiche,  V4  pizza)  that  most  closely 
approximates  the  Reference  Amount  for 
the  product  category.  The  serving  size 
may  be  the  fraction  of  the  package  used 
to  make  the  Reference  Amount  for  the 
unprepared  product  determined  in 

§  381.412(d)  or  the  fraction  of  the  large 
discrete  unit  represented  as  the  main 
ingredient  plus  proportioned  minor 
ingredients  used  to  make  the  Reference 
Amount  of  the  combined  product 
determined  in  §381.412(t).  In 
expressing  the  fractional  slice, 
manufacturers  shall  use  V2,  V3,  'A,  'A, 
Vb.  or  smaller  fractions  that  can  be 
generated  by  further  division  by  2  or  3. 

(6)  For  nondiscrete  bulk  products 
(e.g..  whole  turkey,  turkey  breast, 
ground  poultry),  and  for  products  which 
consist  of  two  or  more  foods  packaged 
and  presented  to  be  consumed  together 
where  the  ingredient  represented  as  the 
main  ingredient  is  a  bulk  product  (e.g., 
turkey  breast  and  gravy),  the  serving 
size  shall  be  the  amount  in  household 
measure  that  most  closely  approximates 
the  Reference  Amount  for  the  product 
category  and  may  be  the  amount  of  the 
bulk  product  represented  as  the  main 
ingredient  plus  proportioned  minor 
ingredients  used  to  make  the  Reference 
Amount  for  the  combined  product 
determined  in  §  381.412(c). 

(7)  For  labeling  purposes,  the  term 
"common  household  measure"  or 
"common  household  unit"  means  cup, 
tablespoon,  teaspoon,  piece,  slice, 
fraction  (e.g.,  'A  pizza),  ounce  (oz),  or 
other  common  household  equipment 
used  to  package  food  products  (e.g.,  jar 
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halfway  between  two  serving  sizes  (e.g., 
2.5  tbsp).  manufacturers  shall  round  the 
serving  size  up  to  the  next  incremental 
size. 

(8)  A  product  that  is  packaged  and 
sold  individually  and  that  contains  less 
than  200  percent  of  the  applicable 
Reference  Amount  shall  be  considered 
to  be  a  single-serving  container,  and  the 
entire  content  of  the  product  shall  be 
labeled  as  one  serving,  except  for 
products  that  have  Reference  Amounts 
of  100  g  (or  mL)  or  larger,  manufacturers 
may  decide  whether  a  package  that 
contains  more  than  150  percent  but  less 
than  200  percent  of  the  Reference 
Amount  is  1  or  2  servings.  Packages  sold 
individually  that  contain  200  percent  or 
more  of  the  applicable  Reference 
Amount  may  be  labeled  as  a  single- 
serving  if  the  entire  content  of  the 
package  can  reasonably  be  consumed  at 
a  single-eating  occasion. 

(9)  A  label  statement  regarding  a 
serving  shall  be  the  serving  size 
expressed  in  common  household 
measures  as  set  forth  in  paragraphs 
(b)(2)  through  (b)(8)  of  this  section  and 
shall  be  followed  by  the  equivalent 
metric  quantity  in  parenthesis  (fluids  in 
milliliters  and  all  other  foods  in  grams), 
except  for  single-serving  containers. 

(i)  For  a  single-ser\'ing  container,  the 
parenthetical  metric  quantity,  which 
will  be  presented  as  part  of  the  net 
weight  statement  on  the  principal 
display  panel,  is  not  required  e.xcept 
where  nutrition  information  is  required 
on  a  drained  weight  basis  according  to 
paragraph  (b)(ll)  of  this  section. 
However,  if  a  manufacturer  voluntarily 
provides  the  metric  quantity  on 
products  that  can  be  sold  as  single 
servings,  then  the  numerical  value 
provided  as  part  of  the  serving  size 
declaration  must  be  identical  to  the 
metric  quantity  declaration  provided  as 
part  of  the  net  quantity  of  contents 
statement. 

(ii)  The  gram  or  milliliter  quantity 
equivalent  to  the  household  measure 
should  be  rounded  to  the  nearest  whole 
number  except  for  quantities  that  are 
less  than  5  g  {cnL).  The  gram  (mL) 
quantity  between  2  and  5  g  (mL)  should 
be  rounded  to  the  nearest  0.5  g  (mL)  and 
the  g  (mL)  quantity  less  than  2  g  (mL) 
should  be  expressed  in  0.1-g  (mL) 
increments. 

(iii)  In  addition,  serving  size  may  be 
declared  in  ounce,  in  parenthesis, 
following  the  metric  measure  separated 
by  a  slash  where  other  common 
household  measures  are  used  as  the 
primary  unit  for  serving  size,  e.g..  1  slice 
(28  g/1  oz)  for  sliced  chicken  roll.  The 
ounce  quantity  equivalent  to  the  metric 
quantity  should  be  expressed  in  0.1-oz 
increments. 


(iv)  If  a  manufacturer  elects  to  use 
abbreviations  for  units,  the  following 
abbreviations  shall  be  used:  tbsp  for 
tablespoon,  tsp  for  teaspoon,  g  for  gram. 
mL  for  milliliter,  and  oz  for  ounce. 

(10)  Determination  of  the  number  of 
servings  per  container  shall  be  based  on 
the  serving  size  of  the  product 
determined  by  following  the  procedures 
described  in  this  section. 

(i)  The  number  of  servings  shall  be 
rounded  to  the  nearest  whole  number 
except  for  the  number  of  servings 
between  2  and  5  servings  and  random 
weight  products.  The  number  of 
servings  between  2  and  5  servings  shall 
be  rounded  to  the  nearest  0.5  serving. 
Rounding  should  be  indicated  by  the 
use  of  the  term  "about"  (e.g..  about  2 
servings;  about  3.5  servings). 

(ii)  When  the  serving  size  is  required 
to  be  expressed  on  a  drained  solids  basis 
and  the  number  of  servings  varies 
because  of  a  natural  variation  in  unit 
size,  the  manufacturer  may  state  the 
typical  number  of  servings  per  container 
(e.g..  usually  5  servings). 

(iii)  For  random  weight  products,  a 
manufacturer  may  declare  "varied"  for 
the  number  of  servings  per  container 
provided  the  nutrition  information  is 
based  on  the  Reference  Amount 
expressed  in  ounces.  The  manufacturer 
may  provide  the  typical  number  of 
servings  in  parenthesis  following  the 
"varied"  statement  (e.g..  varied 
(approximately  8  servings  per  pound)). 

(iv)  For  packages  containing  several 
individual  single-serving  containers, 
each  of  which  is  labeled  with  all 
required  information  including 
nutrition  labeUng  as  specified  in  this 
section  (i.e..  are  labeled  appropriately 
for  individual  sale  as  single-serving 
containers),  the  number  of  servings  shall 
be  the  number  of  individual  packages 
within  the  total  package. 

(v)  For  packages  containing  several 
individually  packaged  multi-serving 
units,  the  number  of  servings  shall  be 
determined  by  multiplying  the  number 
of  individual  multi-serving  units  in  the 
total  package  by  the  number  of  servings 
in  each  individual  unit. 

(11)  The  declaration  of  nutrient  and 
food  component  content  shall  be  on  the 
basis  of  product  as  packaged  or 
purchased  with  the  exception  of 
products  that  are  packed  or  canned  in 
water,  brine,  or  oil  but  whose  liquid 
packing  medium  is  not  customarily 
consumed.  Declaration  of  the  nutrient 
and  food  component  content  of 
products  that  are  packed  in  liquid 
which  is  not  customarily  consumed 
shall  be  based  on  the  drained  solids. 

(12)  Serving  size  for  meal-type 
products  as  defined  in  §  381.413(1)  shall 
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be  the  entire  content  (edible  portion 
only)  of  the  package. 

(13)  Another  column  of  figures  may 
be  used  to  declare  the  nutrient  and  food 
component  information  in  the  same 
format  as  required  by  §  381.409(e). 

(i)  Per  100  grams.  100  milliliters,  or  1 
ounce  of  the  product  as  packaged  or 
purchased. 

(ii)  Per  one  unit  if  the  serving  size  of 
a  product  in  discrete  units  in  a  multi- 
serving  container  is  more  than  one  unit. 

(14)  If  a  product  consists  of 
assortments  of  poultry  products  (e.g.. 
variety  packs)  in  the  same  package, 
nutrient  content  shall  be  expressed  on 
the  entire  package  contents  or  on  each 
individual  product. 

(15)  If  a  product  is  commonly 
combined  with  other  ingredients  or  is 
cooked  or  otherwise  prepared  before 
eating,  and  directions  for  such 
combination  or  preparations  are 
provided,  another  column  of  figures 
may  be  used  to  declare  the  nutrient 
contents  on  the  basis  of  the  product  as 
consumed  for  the  product  alone  (e.g..  a 
cream  soup  mix  may  be  labeled  with 
one  set  of  Daily  Values  for  the  dry  mix 
(per  serving),  and  another  set  for  the 
serving  of  the  final  soup  when  prepared 
(e.g.,  per  serving  of  cream  soup  mix  and 
1  cup  of  vitamin  D  fortified  whole 
milk)):  Provided,  that  the  type  and 
quantity  of  the  other  ingredients  to  be 
added  to  the  product  by  the  user  and  the 
specific  method  of  cooking  and  other 
preparation  shall  be  specified 
prominently  on  the  label. 

(c)  The  declaration  of  nutrition 
information  on  the  label  or  in  labeling 
of  a  poultry  product  shall  contain 
information  about  the  level  of  the 
following  nutrients,  except  for  those 
nutrients  whose  inclusion,  and  the 
declaration  of  amounts,  is  voluntary  as 
set  forth  in  this  paragraph.  No  nutrients 
or  food  components  other  than  those 
listed  in  this  paragraph  as  either 
mandatory  or  voluntary  may  be 
included  vdthin  the  nutrition  label. 
Except  as  provided  for  in  paragraph  (f) 
or  (g)  of  this  section,  nutrient 
information  shall  be  presented  using  the 
nutrient  names  specified  and  in  the 
following  order  in  the  formats  specified 
in  paragraph  (d)  or  (e)  of  this  section. 

(l)  "Calories,  total,"  "Total  calories," 
or  "Calories":  A  statement  of  the  caloric 
content  per  serving,  expressed  to  the 
nearest  5-calorie  increment  up  to  and 
including  50  calories,  and  10-calorie 
increment  above  50  calories,  except  that 
amounts  less  than  5  calories  may  be 
expressed  as  zero.  Energy  content  per 
serving  may  also  be  expressed  in 
kilojoule  units,  added  in  parenthesis 
immediately  following  the  statement  of 
the  caloric  content. 


(i)  Caloric  content  may  be  calculated 
by  the  following  methods.  Where  either 
specific  or  general  food  factors  are  used, 
the  factors  shall  be  applied  to  the  actual 
amount  (i.e.,  before  rounding)  of  food 
components  (e^.,  fat,  carbohydrate, 
protein,  or  ingredients  with  specific 
food  factors)  present  per  serving. 

(A)  Using  specific  Atwater  factors 
(i.e.,  the  Atwater  method)  given  in  Table 
13,  page  25,  "Energy  Value  of  Foods- 
Basis  and  Derivation."  by  A.  L.  Merrill 
and  B.  K.  Watt,  United  States 
Department  of  Agriculture  (USDA), 
Agriculture  Handbook  No.  74  (Slightly 
revised  February  1973),  which  is 
incorporated  by  reference.  Table  13  of 
the  "Energy  Value  of  Foods — Basis  and 
Derivation."  Agriculture  Handbook  No. 
74  is  incorporated  as  it  exists  on  the 
date  of  approval.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
It  is  available  for  inspection  at  the  Office 
of  the  Federal  Register,  suite  700.  800 
North  Capitol  Street.  NW..  Washington. 
DC.  or  at  the  office  of  the  FSIS  Docket 
Clerk,  Room  3171,  South  Building,  14th 
and  Independence  Avenue,  SW., 
Washington,  DC.  Copies  of  the 
incorporation  by  reference  are  available 
from  the  Product  Assessment  Division, 
Regulatory  Programs,  Food- Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Room  329,  West  End  Court 
Building.  Washington.  DC  20250-3700; 

(B)  Using  the  general  factors  of  4,  4. 
and  9  calories  per  gram  for  protein,  total 
carbohydrate,  and  total  fat,  respectively, 
as  described  in  USDA's  Agriculture 
Handbook  No.  74  (Slightly  revised 
February  1973),  pages  9-11,  which  is 
incorporated  by  reference.  Pages  9-1 1 , 
Agriculture  Handbook  No.  74  is 
incorporated  as  it  exists  on  the  date  of 
approval.  This  incorporation  by 
reference  was  approved  bj  ihe  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
(The  availability  of  this  incorporation  by 
reference  is  given  in  paragraph 
(c)(l)(i)(A)  of  this  section.); 

(C)  Using  the  general  factors  of  4.  4. 
and  9  calories  per  gram  for  protein,  total 
carbohydrate  less  the  amount  of 
insoluble  dietary  fiber,  and  total  fat. 
respectively,  as  described  in  USDA's 
Agriculture  Handbook  No.  74  (Slightly 
revised  February  1973).  pages  9-11. 
which  is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  (The  availability  of  this 
incorporation  by  reference  is  given  in 
paragraph  (c)(l)(i)(A)  of  this  section.);  or 

(D)  Using  data  for  specific  food  factors 
for  particular  foods  or  ingredients 
approved  by  the  Food  and  Drug 
Administration  (FDA)  and  provided  in 


parts  172  or  184  of  21  CFR.  or  by  other 
means,  as  appropriate. 

(ii)  "Calories  from  fat":  A  statement  of 
the  caloric  content  derived  from  total  fat 
as  defined  in  paragraph  (c)(2)  of  this 
section  per  serving,  expressed  to  the 
nearest  5-calorie  increment,  up  to  and 
including  50  calories,  and  the  nearest 
10-calorie  increment  above  50  calories, 
except  that  label  declaration  of  "calories 
from  fat"  is  not  required  on  products 
that  contain  less  than  0.5  gram  of  fat  per 
serving  and  amounts  less  than  5  calories 
may  be  expressed  as  zero.  This 
statement  shall  be  declared  as  provided 
injparagraph  (d)(5)  of  this  section. 

(iii)  "Calories  from  saturated  fat"  or 
"Calories  from  saturated" 
(VOLUNTARY):  A  statement  of  the 
caloric  content  derived  from  saturated 
fat  as  defined  in  paragraph  (c)(2)(i)  of 
this  section  per  serving  may  be  declared 
voluntarily,  expressed  to  the  nearest  5- 
calorie  increment,  up  to  and  including 
50  calories,  and  the  nearest  10-calorie 
increment  above  50  calories,  except  that 
amounts  less  than  5  calories  may  be 
expressed  as  zero.  This  statement  shall 
be  indented  under  the  statement  of 
calories  from  fat  as  provided  in 
paragraph  (d)(5)  of  this  section. 

(2)  "Fat.  total"  or  "Total  fat":  A 
statement  of  the  number  of  grams  of 
total  fat  per  serving  defined  as  total 
lipid  fatty  acids  and  expressed  as 
triglycerides.  Amounts  shall  be 
expressed  to  the  nearest  0.5  (Vjj-gram 
increment  below  5  grams  and  to  the 
nearest  gram  increment  above  5  grams. 
If  the  serving  contains  less  than  0.5 
gram,  the  content  shall  be  expressed  as 
zero. 

(i)  "Saturated  fat"  or  "Saturated":  A 
statement  of  the  number  of  grams  of 
saturated  fat  per  serving  defined  as  the 
sum  of  all  fatty  acids  containing  no 
double  bonds,  except  that  label 
declaration  of  saturated  fat  content 
information  is  not  required  for  products 
that  contain  less  than  0.5  gram  of  total 
fat  per  serving  if  no  claims  are  made 
about  fat  or  cholesterol  content,  and  if 
"calories  from  saturated  fat  "  is  not 
declared.  Saturated  fat  content  shall  be 
indented  and  expressed  as  grams  per 
serving  to  the  nearest  0.5  (Vaj-gram 
increment  below  5  grams  and  to  the 
nearest  gram  increment  above  5  grams. 
If  the  serving  contains  less  than  0.5 
gram,  the  content  shall  be  expressed  as 
zero. 

(A)  "Stearic  Acid"  (VOLUNTARY):  A 
statement  of  the  number  of  grams  of 
stearic  acid  per  serving  may  be  declared 
voluntarily,  except  that  when  a  claim  is 
made  about  stearic  acid,  label 
declaration  shall  be  required.  Stearic 
acid  content  shall  be  indented  under 
saturated  fat  and  expressed  to  the 
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Mc  nounsaturated  fat"  or 
niturated"  (VOLUNTARY):  A 
the  number  of  grams  of 
urated  fat  per  serving  defined 
mon^junsaturated  fatty  acids  may 

voluntarily,  except  that 
poljiinsaturated  fat  is  declared,  or 
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criteria  in  §381. 462(b)(1)  for 
"fat  free."  label  declaration 
i^saturated  fat  is  required, 
fat  content  shall  be 
d  expressed  as  grams  per 
he  nearest  0.5  ('/ij-gram 
below  5  grams  and  to  the 

increment  above  5  grams, 
ng  contains  less  than  0.5 
I  ;ontent  shall  be  expressed  as 


content  per ser\jng 
in  milligrams  to  the  nearest  5- 
increment,  except  that  label 
of  cholesterol  information  is 
d  for  products  that  contain 
milligrams  of  cholesterol  per 
make  no  claim  about  fat, 
or  cholesterol  content,  or 

s  may  state  the  cholesterol 
zero.  If  the  product  contains 
rams  of  cholesterol  per 
content  may  be  stated  as 
5  milligrams." 

A  statement  of  the 
milligrams  of  sodium  per 
X  jressed  as  zero  when  the 
contains  less  than  5  milligrams 
to  the  nearest  5-milligram 
when  the  serving  contains  5 


jni 


11  gr 
tl^e 


to  140  milligrams  of  sodium,  and  to  the 
nearest  10-milligram  increment  when 
the  serving  contains  greater  than  140 
milligrams. 

(5)  "Potassium"  (VOLUNTARY):  A 
statement  of  the  number  of  milligrams 
of  potassium  per  serving  may  be 
declared  voluntarily,  except  that  when  a 
claim  is  made  about  potassium  content, 
label  declaration  shall  be  required. 
Potassium  content  shall  be  expressed  as 
zero  when  the  serving  contains  less  than 
5  milligrams  of  potassium,  to  the  nearest 
5-milligram  increment  when  the  serving 
contains  5  to  140  milligrams  of 
potassium,  and  to  the  nearest  10- 
milligram  increment  when  the  serving 
contains  greater  than  140  milligrams. 

(6)  "Carbohydrate,  total"  or  "Total 
carbohydrate":  A  statement  of  the 
number  of  grams  of  total  carbohydrate 
per  serving  expressed  to  the  nearest 
gram,  except  that  if  a  serving  contains 
less  than  1  gram,  the  statement 
"Contains  less  than  1  gram"  or  "less 
than  1  gram"  may  be  used  as  an 
alternative,  or.  if  the  serving  contains 
less  than  0.5  gram,  the  content  may  be 
expressed  as  zero.  Total  carbohydrate 
content  shall  be  calculated  by 
subtraction  of  the  sum  of  the  cnide 
protein,  total  fat,  moisture,  and  ash  from 
the  total  weight  of  the  product.  This 
calculation  method  is  described  in 
USDA's  Agriculture  Handbook  No.  74 
(Slightly  revised  February  1973),  pages 
2  and  3,  which  is  incorporated  by 
reference.  Pages  2  and  3,  Agriculture 
Handbook  No.  74  is  incorporated  as  it 
exists  on  the  date  of  approval.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  (The 
availability  of  this  incorporation  by 
reference  is  given  in  paragraph 
(c)(I)(i)(A)  of  this  section.). 

(i)  "Dietary  fiber":  A  statement  of  the 
number  of  grams  of  total  dietary  fiber 
per  serving,  indented  and  expressed  to 
the  nearest  gram,  except  that  if  a  serving 
contains  less  than  1  gram,  declaration  of 
dietary  fiber  is  not  required,  or, 
alternatively,  the  statement  "Contains 
less  than  1  gram"  or  "less  than  1  gram" 
may  be  used,  and  if  the  serving  contains 
less  than  0.5  gram,  the  content  may  he 
expressed  as  zero. 

(A)  "Soluble  fiber"  (VOLUNTARY):  A 
statement  of  the  number  of  grams  of 
soluble  dietary  fiber  per  serving  may  be 
declared  voluntarily  except  when  a 
claim  is  made  on  the  label  or  in  labeling 
about  soluble  fiber,  label  declaration 
shall  be  required.  Soluble  fiber  content 
shall  be  indented  under  dietary  fiber 
and  expressed  to  the  nearest  gram, 
except  that  if  a  serving  contains  less 
than  1  gram,  the  statement  "Contains 


less  than  1  gram"  or  "less  than  1  gram" 
may  be  used  as  an  alternative,  and  if  the 
.serving  contains  less  than  0.5  gram,  the 
content  may  be  expressed  as  zero. 

(B)  "Insoluble  fiber"  (VOLUNTARY): 
A  statement  of  the  number  of  grams  of 
insoluble  dietary  fiber  per  serving  may 
be  declared  voluntarily  except  when  a 
claim  is  made  on  the  label  or  in  labeling 
about  insoluble  fiber,  label  declaration 
shall  be  required.  Insoluble  fiber  content 
shall  be  indented  under  dietary  fiber 
and  expressed  to  the  nearest  gram, 
except  that  if  a  serving  contains  less 
than  1  grain,  the  statement  "Contains 
less  than  1  gram"  or  "less  than  1  gram" 
may  be  used  as  an  alternative,  and  if  the 
serving  contains  less  than  0.5  gram,  the 
content  may  be  expressed  as  zero. 

(ii)  "Sugars":  A  statement  of  the 
number  of  grams  of  sugars  per  serving, 
except  that  label  declaration  of  sugars 
content  is  not  required  for  products  that 
contain  less  than  1  gram  of  sugars  per 
serving  if  no  claims  are  made  about 
sweeteners,  sugars,  or  sugar  alcohol 
content.  Sugars  shall  be  defined  as  tlie 
sum  of  all  free  mono-  and  disaccharides 
(such  as  glucose,  fructose,  lactose,  and 
sucrose).  Sugars  content  shall  be 
indented  and  expressed  to  the  nearest 
gram,  except  tliat  if  a  serving  contains 
less  than  1  gram,  the  statement 
"Contains  less  than  1  gram"  or  "less 
than  1  gram"  may  be  used  as  an 
oltemative.  and  if  the  serving  contains 
less  than  0.5  gram,  the  content  may  be 
expressed  as  zero. 

(iii)  "Sugar  alcohol  •  (VOLUNTARY): 
A  statement  of  the  number  of  grams  of 
sugar  alcohols  per  serving  may  be 
declared  voluntarily  on  the  labcil,  except 
that  when  a  claim  is  made  on  the  label 
or  in  labeling  about  sugar  alcohol  or 
sugars  when  sugar  alcohols  are  present 
in  the  product,  sugar  alcohol  content 
shall  be  declared.  For  nutrition  !:^beling 
purposes,  sugar  alcohols  are  (itfiiied  as 
the  sum  of  saccharide  derivatives  in 
which  a  hydroxyl  group  replaces  a 
ketone  or  aldehyde  group  and  whose 
use  in  the  food  is  listed  by  FDA  (e.g., 
mannitol  or  xylito!)  or  is  generally 
recognized  as  safe  (e.g.,  sorbitol).  In  lieu 
of  the  term  "sugar  alcohol,"  the  name  of 
the  specific  sugar  alcohol  (e.g., 
"xylitol ")  present  in  the  product  may  be 
used  in  the  nutrition  label,  provided 
that  only  one  sugar  alcohol  is  present  in 
the  product.  Sugar  alcohol  content  shall 
be  indented  and  expressed  to  the 
nearest  gram,  except  that  if  a  serving 
contains  less  than  1  gram,  the  statement 
"Contains  less  than  1  gram"  or  "less 
than  1  gram"  may  be  used  as  an 
alternative,  and  if  the  serving  contains 
less  than  0.5  gram,  the  content  may  be 
expressed  as  zero. 


(iv)  "Other  carbohydrate" 
(VOLUNTARY):  A  statement  of  the 
number  of  grams  of  other  carbohydrate 
per  serving  may  be  declared  voluntarily. 
Other  carbohydrate  shall  be  defined  as 
the  difference  between  total 
carbohydrate  and  the  sum  of  dietary 
fiber,  sugars,  and  sugar  alcohol,  except 
that  if  sugar  alcohol  is  not  declared 
(even  if  present),  it  shall  be  defined  as 
the  difference  between  total 
carbohydrate  and  the  sura  of  dietary 
fiber  and  sugars.  Other  carbohydrate 
content  shall  be  indented  and  expressed 
to  the  nearest  gram,  except  that  if  a 
serving  contains  less  than  1  gram,  the 
statement  "Contains  less  than  1  gram" 
or  "less  than  1  giam"  may  be  used  as 
an  alternative,  and  if  the  serving 
contains  less  than  0.5  gram,  the  content 
may  be  expressed  as  zero. 

(7)  "Protein":  A  statement  of  the 
number  of  grams  of  protein  per  serving 
expressed  to  the  nearest  gram,  except 
that  if  a  serving  contains  less  than  1 
gram,  the  statement  "Contains  less  than 
1  gram"  or  "less  than  1  gram"  may  be 
used  as  an  alternative,  and  if  the  serving 
contains  less  than  0.5  gram,  the  content 
may  be  expressed  as  zero.  When  the 
protein  in  products  represented  or 
purported  to  be  for  adults  and  children 
4  or  more  years  of  age  has  a  protein 
quality  value  that  is  a  protein 
digestibility-corrected  amino  acid  score 
of  less  than  20  expressed  as  a  percent, 
or  when  the  protein  in  a  product 
represented  or  purported  to  be  for 
children  greater  than  1  but  less  than  4 
years  of  age  has  a  protein  qualrty  value 
that  is  a  protein  digestibility-corrected 
amino  acid  score  of  less  than  40 
expressed  as  a  percent,  either  of  the 
following  shall  be  placed  adjacent  to  the 
decleiration  of  protein  content  by 
weight:  The  statement  "not  a  significant 
source  of  protein,"  or  a  listing  aligned 
under  the  column  headed  "Percent 
Daily  Value"  of  the  corrected  amount  of 
protein  per  serving,  as  determined  in 
paragraph  (c)(7)(ii)  of  this  section, 
calculated  as  a  percentage  of  the  Daily 
Reference  Value  (DRV)  or  Reference 
Daily  Intake  (RDI),  as  appropriate,  for 
protein  and  expressed  as  percent  of 
Daily  Value.  When  the  protein  quality 
in  a  product  as  measured  by  the  Protein 
Efficiency  Ratio  (PER)  is  less  than  40 
percent  of  the  reference  standard 
(casein)  for  a  product  represented  or 
purported  to  be  for  infants,  the 
statement  "not  a  significant  source  of 
protein"  shall  be  placed  adjacent  to  the 
declaration  of  protein  content.  Protein 
content  may  be  calculated  on  the  basis 
of  the  factor  of  6.25  times  the  nitrogen 
content  of  the  food  as  determined  by 
appropriate  methods  of  analysis  in 


accordance  with  §  381 .409(h),  except 
xvhen  the  procedure  for  a  specific  food 
requires  another  factor. 

(i)  A  statement  of  the  corrected 
amount  of  protein  per  serving,  as 
determined  in  paragraph  (c)(7)(ii)  of  tliis 
section,  calculated  as  a  percentage  of  the 
RDI  or  DRV  for  protein,  as  appropriate, 
and  expressed  as  percent  of  Daily  Value, 
may  be  placed  on  the  label,  except  that 
such  a  statement  shall  be  given  if  a 
protein  claim  is  made  for  the  product, 
or  if  the  product  is  represented  or 
purported  to  be  for  infants  or  children 
under  4  years  of  age.  When  such  a 
declaration  is  provided,  it  shall  be 
placed  on  the  label  adjacent  to  the 
statement  of  grams  of  protein  and 
aligned  under  the  column  headed 
"Percent  Daily  Value,"  and  expressed  to 
tlie  nearest  whole  percent.  However,  the 
percentage  of  the  RDI  for  protein  shall 
not  be  declared  if  the  product  is 
represented  or  purported  to  be  for 
infants  and  the  protein  quality  value  is 
less  than  40  percent  of  the  reference 
standard. 

(ii)  The  corrected  amount  of  proteui 
(grams)  per  serving  for  products 
represented  or  purported  to  be  for  adults 
and  children  1  or  more  years  of  age  is 
equal  to  the  actual  amount  of  protein 
(grams)  per  serving  multiplied  by  the 
amino  acid  score  corrected  for  protein 
digestibility.  If  the  corrected  score  is 
above  1.00,  then  it  shall  be  set  at  1.00. 
The  protein  digestibility-corrected 
amino  acid  score  shall  be  determined  by 
methods  given  in  sections  5.4.1,  7.2.1. 
and  8  in  "Protein  Quafity  Evaluation. 
Report  of  the  Joint  FAO/WHO  Expert 
Consultation  on  Protein  Quality 
Evaluation,"  Rome,  1990,  which  is 
incorporated  by  reference.  Sections 
5.4.1.  7.2.1,  and  8  of  the  "Report  of  the 
Joint  FAO/WHO  Expert  Consultation  on 
Protein  Quality  Evaluation,"  as 
published  by  the  Food  and  Agriculture 
Organization  of  the  United  Nations/ 
World  Health  Organization,  is 
incorporated  as  it  exists  on  the  date  of 
approval.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
It  is  available  for  inspection  at  the  Offir»r 
of  the  Federal  Register,  suite  700,  800 
North  Capitol  Street,  NW..  Washington. 
DC.  or  at  the  office  of  the  FSIS  Docket 
Clerk.  Room  3171.  South  Building,  14th 
and  Independence  Avenue,  SW., 
Washington.  DC.  Copies  of  the 
incorporation  by  reference  are  available 
from  the  Product  Assessment  Division. 
Regulatory  Programs.  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Room  329,  West  End  Court 
Building.  Washington.  DC  20250-3700. 
For  products  represented  or  purported 


to  be  for  infants,  the  corrected  amount 
of  protein  (grams)  per  serving  is  equal 
to  the  actual  amount  of  protein  (grams) 
per  serving  multiplied  by  the  relative 
protein  quality  value.  The  relative 
protein  quality  value  shall  be 
determined  by  dividing  the  subject 
product's  protein  PER  vahie  by  the  PER 
value  for  casein.  If  the  relative  protein 
value  is  above  1.00.  it  shall  be  sf;t  at 
1.00. 

(iii)  For  the  purpose  of  labeling  with 
H  percent  of  the  DRV  or  RDI.  a  value  of 
50  grams  of  protein  shall  be  the  DRV  for 
adults  and  children  4  or  more  years  of 
age.  and  the  RDI  for  protein  for  children 
less  than  4  years  of  age.  infants, 
pregnant  women,  and  lactating  women 
shall  be  16  grams.  14  grams.  60  grams, 
and  65  grams,  respectivelv. 

(8)  Vitamins  and  minerals:  A 
statement  of  the  amount  per  ser\ing  of 
the  vitamins  and  minerals  as  described 
in  this  paragraph,  calculated  as  a 
percent  of  the  RDI  and  expressed  as 
percent  of  Daily  Value. 

(!)  For  purposes  of  declaration  of 
percent  of  Daily  Value  as  provided  for 
iii  paragraphs  (d)  through  (g)  of  this 
section,  products  represented  or 
purported  to  be  for  use  by  infants, 
riiildren  less  than  4  years  of  age. 
pregnant  women,  or  lactating  women 
shall  use  the  RDI's  that  are  specified  for 
the  intended  group.  For  products 
represented  or  purported  to  be  for  use 
by  both  infants  and  children  under  4 
years  of  age.  the  percent  of  Daily  Value 
shall  be  presented  by  separate 
declarations  according  to  paragraph  (t;) 
of  this  section  based  on  the  RDI  valuos 
for  infants  from  birth  to  12  months  of 
age  and  for  children  under  4  vears  of 
age.  Similarly,  the  percent  of  Daily 
Value  based  on  both  the  RDI  values  for 
pregnant  women  and  for  lactating 
women  shall  be  declared  separately  on 
products  represented  or  purport  J  to  b«> 
for  use  by  both  pregnant  and  lai  tating 
women.  When  such  dual  declaration  is 
used  on  any  label,  it  shall  be  included 
in  all  labeling,  and  equal  prominence 
shall  be  given  to  both  values  in  all  such 
labeling.  All  other  products  shall  use 
the  RDI  for  adults  and  children  4  or 
more  years  of  age. 

(ii)  The  declaration  of  vitamins  and 
minerals  as  a  percent  of  the  RDI  shall 
include  vitamin  A,  vitamin  C.  calrium. 
and  iron,  in  that  order,  and  shall 
include  any  of  the  other  vitamins  and 
minerals  listed  in  paragraph  (G)(8)(iv)  of 
this  section  when  they  are  added,  or 
when  a  claim  is  made  abbut  them.  Olhrr 
vitamins  and  minerals  need  not  be 
declared  if  neither  the  nutrient  nor  the 
component  is  otherwise  referred  to  on 
the  label  or  in  labeling  or  advertising 
and  the  vitamins  and  minerals  are: 
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re  1 


may  i 


(0  8)( 


(A)  Requi 
standardized 
riboflavin,  ani 
and  that  stan 
as  an  ingredie  it 
another  prodi  ct 

(B)  Include! 
technological 
only  in  the  in 
declaration 
other  vitamin^ 
paragraph 
they  are  natu^ 
The  addition 
shall  be  listec 
in  paragraph 

(iii)  The  pe 
minerals  shal 
nearest  2 
including  the 
nearest  S-pen  ent 
percent  and 
percent  level 
increment 
Amounts  of 
present  at  les 
are  not  requi 
nutrition  la 
by  a  zero  or 
other  symbol 
asterisk  (or 
bottom  of 
by  the  statement 
percent  of  ihi 
nutrient  (nut 
vitamin  A,  vi 
is  present  in 
percent  of  th 
the  nutrient! 
statement 

(lis 

minerals  omftte 
bottom  of  th( 

(iv)  The  fo 
nomenclat 
following  vi 
are  essential 


-pen  ent 


ip ' 


ab  )v 


I  EC 


b(  ling  1 
•by 


tur; 


Vitamin  A, 
Vitamin  C, 
Calcium,  1.0 
Iron,  18  mill 
Vitamin  D, 
Vitamin  E, 
Thiamin,  l.S 
Riboflavin, 
Niacin.  20 
Vitamin  Be, 
Folate,  0.4 
Vitamin  B12 
Biotin,  0.3 
Pantothenic 
Phosphorus 
Iodine,  150 
Magnesium, 
Zinc.  15  mi" 
Copper.  2.0 
(v)  The  fo 
added  in 


JMI 
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or  permitted  in  a 
ood  (e.g..  thiamin, 
niacin  in  enriched  flour) 
qardized  food  is  included 
(i.e..  component)  in 
;  or 

in  a  product  solely  for 
purposes  and  declared 
jredients  statement.  The 
also  include  any  of  the 
nd  minerals  listed  in 
,,iv)  of  this  section  when 
illy  occurring  in  the  food. 
1  vitamins  and  minerals 
in  the  order  established 
c)(8)(iv)  of  this  section, 
centages  for  vitamins  and 
be  expressed  to  the 

increment  up  to  and 
10-percent  level,  the 
increment  above  10 
to  and  including  the  50- 
and  the  nearest  10-percent 
■e  the  50-percent  level, 
vjitamins  and  minerals 
than  2  percent  of  the  RDI 
d  to  be  declared  in 

^  but  may  be  declared 
the  use  of  an  asterisk  (or 
that  refers  to  another 
symbol)  that  is  placed  at  the 
th^  table  and  that  is  followed 
"Contains  less  than  2 
Daily  Value  of  this  (these) 
ients)."  Alternatively,  if 
amin  C,  calcium,  or  iron 
imounts  less  than  2 
RDI,  label  declaration  of 
.)  is  not  required  if  the 

a  significant  source  of 
jing  the  vitamins  or 
id)"  is  placed  at  the 
table  of  nutrient  values, 
lowing  RDI's  and 
are  established  for  the 
t  imins  and  minerals  which 
in  human  nutrition: 
International  Units 
milligrams 
gram 
grams 

International  Units 
International  Units 
milligrams 
7  milligrams 

_  ams 
:.0  milligrams 
lligram 
6  micrograms 
lUigram 

acid,  10  milligrams 
1.0  gram 
1  nicrograms 
400  milligrams 
grams 
■nilligrams 

lowing  synonyms  may  be 
pa  enthesis  immediately 


following  the  name  of  the  nutrient  or 

dietary  component: 

Vitamin  C — Ascorbic  acid 

Thiamin— Vitamin  Bi 

Riboflavin — Vitamin  B2 

Folate — Folacin 

Calories — Energy 

(vi)  A  statement  of  the  percent  of 
vitamin  A  that  is  present  as  beta- 
carotene  may  be  declared  voluntarily. 
When  the  vitamins  and  minerals  are 
listed  in  a  single  column,  the  statement 
shall  be  indented  under  the  information 
on  vitamin  A.  When  vitamins  and 
minerals  are  arrayed  horizontally,  the 
statement  of  percent  shall  be  presented 
in  parenthesis  following  the  declaration 
of  vitamin  A  and  the  percent  of  Daily 
Value  of  vitamin  A  in  the  product  (e.g.. 
"Percent  Daily  Value:  Vitamin  A  50  (90 
percent  as  faefa-carotene)").  When 
declared,  the  percentages  shall  be 
expressed  in  the  same  increments  as  are 
provided  for  vitamins  and  minerals  in 
paragraph  (c)(8)(iii)  of  this  section. 

(9)  For  the  purpose  of  labeling  with  a 
percent  of  the  DRV,  the  following  DRVs 
are  established  for  the  following  food 
components  based  on  the  reference 
caloric  intake  of  2,000  calories: 


Not, 


Food  component 

Unit  of  measure- 
ment 

DRV 

Fat 

Saturated  fatty 

acids. 

Cholesterol  

Total  cartx)- 

hydrate. 
Fiber  

arams  (a)  

65 

do  

milligrams  (mg)  .. 
arams  (a)  

20 

300 
300 

do 

milligrams  (mg)  .. 

do  

grams  (g)  

25 

Sodium     

2400 

Potassium  

Protein  

3500 
50 

5.000 


6) 


4  30 


3) 


m  illigra 


n  1 


n  1 


(d)(1)  Nutrient  information  specified 
in  paragraph  (c)  of  this  section  shall  be 
presented  on  products  in  the  following 
format,  except  on  products  on  which 
dual  columns  of  nutrition  information 
are  declared  as  provided  for  in 
paragraph  (e)  of  this  section,  on  those 
products  on  which  the  simplified  format 
is  permitted  to  be  used  as  provided  for 
in  paragraph  (f)  of  this  section,  on 
products  for  infants  and  children  less 
than  4  years  of  age  as  provided  for  in 
§  381.500(c),  and  on  products  in 
packages  that  have  a  total  surface  area 
available  to  bear  labeling  of  40  or  less 
square  inches  as  provided  for  in 
paragraph  (g)  of  this  section. 

(i)  The  nutrition  information  shall  be 
set  off  in  a  box  by  use  of  hairlines  and 
shall  be  all  black  or  one  color  type, 
printed  on  a  white  or  other  neutral 
contrasting  backgroimd  whenever 
practical. 

(ii)  All  information  within  the 
nutrition  label  shall  utilize: 


(A)  A  single  easy-to-read  type  style, 

(B)  Upper  and  lower  case  letters. 

(C)  At  least  one  point  leading  (i.e.. 
space  between  two  lines  of  text)  except 
that  at  least  four  points  leading  shall  be 
utilized  for  the  information  required  by 
paragraphs  (d)(7)  and  (d)(8)  of  this 
section,  and 

(D)  Letters  should  never  touch, 
(iii)  Information  required  in 

paragraphs  (d)(3).  (d)(5),  (d)(7).  and 
(d)(8)  of  this  section  shall  be  in  type  size 
no  smaller  than  8  point.  Except  for  the 
heading  "Nutrition  Facts,"  the 
information  required  in  paragraphs 
{d)(4).  (d)(6).  and  (d)(9)  of  this  section 
and  all  other  information  contained 
within  the  nutrition  label  shall  be  in 
type  size  no  smaller  than  6  point.  When 
provided,  the  information  described  in 
paragraph  (d)(10)  of  this  section  shall 
also  be  in  type  no  smaller  than  6  point. 

(iv)  The  headings  required  by 
paragraphs  (d)(2),  (d)(4).  and  (d)(6)  of 
this  section  (i.e..  "Nutrition  Facts," 
"Amount  Per  Serving."  and  "%  Daily 
Value*"),  the  names  of  all  nutrients  that 
are  not  indented  according  to 
requirements  of  paragraph  (c)  of  this 
section  (i.e..  Calories,  Total  fat. 
Cholesterol.  Sodium,  Potassium,  Total 
carbohydrate,  and  Protein),  and  the 
percentage  amounts  required  by 
paragraph  (d)(7)(ii)  of  this  section  shall 
be  highlighted  by  bold  or  extra  bold 
type  or  other  highlighting  (reverse 
printing  is  not  permitted  as  a  form  of 
highlighting)  that  prominently 
distinguishes  it  from  other  information. 
No  other  information  shall  be 
highlighted. 

(v)  A  hairUne  rule  that  is  centered 
between  the  lines  of  text  shall  separate 
"Amount  Per  Serving"  from  the  calorie 
statements  required  in  paragraph  (d)(5) 
of  this  section  and  shall  separate  each 
nutrient  and  its  corresponding  percent 
of  Daily  Value  required  in  paragraphs 
(d)(7)(i)  and  (d)(7)(ii)  of  this  section 
from  the  nutrient  and  percent  of  Daily 
Value  above  and  below  it. 

(2)  The  information  shall  be  presented 
under  the  identifj'ing  heading  of 
"Nutrition  Facts"  which  shall  be  set  in 

a  type  size  larger  than  all  other  print 
size  in  the  nutrition  label  and.  except 
for  labels  presented  according  to  the 
format  provided  for  in  paragraph  (d)(H) 
of  this  section,  unless  impractical,  shall 
be  set  the  full  width  of  the  information 
provided  under  paragraph  (d)(7)  of  this 
section. 

(3)  Information  on  serving  size  shall 
immediately  follow  the  heading.  Such 
information  shall  include: 

(i)  "Serving  Size":  A  statement  of  the 
serving  size  as  specified  in  paragraph 
(b)(9)  of  this  section. 


(ii)  "Servings  Per  Container":  The 
number  of  servings  per  container, 
except  that  this  statement  is  not 
required  on  single-serving  containers  as 
defined  in  paragraph  (b)(8)  of  this 
section. 

(4)  A  subheading  "Amount  Per 
Serving"  shall  be  separated  from  serving 
size  information  by  a  bar. 

(5)  Information  on  calories  shall 
immediately  follow  the  heading 
"Amount  Per  Serving"  and  shall  be 
declared  in  one  line,  leaving  sufficient 
space  between  the  declaration  of 

"Calories"  and  "Calories  from  fat"  to 
allow  clear  differentiation,  or.  if 

'Calories  from  saturated  fat"  is 
declared,  in  a  cohimn  with  total 
"Calories"  at  tho  top.  followed  by 

Calories  from  fat"  (indented),  and 
"Calories  from  saturated  fat"  (indented). 

(6)  The  column  heading  '%  Daily 
Value,"  followed  by  an  asterisk  (e.g.,  "% 
Daily  Value*"),  shall  be  separated  from 
information  on  calories  by  a  bar.  The 
position  of  this  column  heading  shall 
allow  for  a  list  of  nutrient  names  and 
amounts  as  described  in  paragraph 
(d)(7)  of  this  section  to  be  to  the  left  of. 
and  below,  this  column  heading.  The 
column  heading  "Percent  Daily  Value," 
"Percent  DV,"  or  "%  DV"  may  be 
substituted  for  "%  Daily  Value." 

(7)  Except  as  provided  for  in 
paragraph  (g)  of  this  section,  and  except 
as  permitted  by  §  381.500(d)(2),  nutrient 
information  for  both  mandatory  and  any 
voluntary  nutrients  listed  in  paragraph 
(c)  of  this  section  that  are  to  be  declared 
in  the  nutrition  label,  except  vitamins 
and  minerals,  shall  be  declared  as 
follows: 

(i)  The  name  of  each  nutrient,  as 
specified  in  paragraph  (c)  of  this 
section,  shall  be  given  in  a  column  and 
followed  immediately  by  the 
quantitative  amount  by  weight  for  that 
nutrient  appended  with  a  "g"  for  grams 
or  "mg"  for  milligrams. 

(ii)  A  listing  of  the  percent  of  the  DRV 
as  established  in  paragraphs  {c){7)(iii) 
and  (c)(9)  of  this  section  shall  be  given 
in  a  column  aligned  under  the  heading 
"%  Daily  Value"  established  in 
paragraph  (d)(6)  of  this  section  with  the 
percent  expressed  to  the  nearest  whole 
percent  for  each  nutrient  declared  in  the 
column  described  in  paragraph  (d)(7)(i) 
of  this  section  for  which  a  DRV  has  been 
established,  except  that  the  percent  for 
protein  may  be  omitted  as  provided  in 
paragraph  (c)(7)  of  this  section.  The 


percent  shall  be  calculated  by  dividing 
either  the  amount  declared  on  the  label 
for  each  nutrient  or  the  actual  amount 
of  each  nutrient  (i.e..  before  rounding) 
by  the  DRV  for  the  nutrient,  except  that 
the.  percent  for  protein  shall  be 
calculated  as  specified  in  paragraph 
(c)(7)(ii)  of  this  section.  The  numerical 
value  shall  be  followed  by  the  symbol 
for  percent  (i.e..  %). 

(8)  Nutrient  information  for  vitamins 
and  minerals  shall  be  separated  from 
information  on  other  nutrients  by  a  bar 
and  shall  be  arrayed  horizontallv  (e.g.. 
Vitamin  A  4%.  Vitamin  C  2%,  Calcium 
15%.  Iron  4%)  or  may  be  listed  in  two 
columns,  except  that  when  more  than 
four  vitamins  and  minerals  are  declared, 
tliey  may  be  declared  vertically  with 
percentages  listed  under  the  column 
headed  "%  Daily  Value." 

(9)  A  footnote,  preceded  by  an 
asterisk,  shall  be  placed  beneath  the  list 
of  vitamins  and  minerals  and  shall  be 
separated  from  that  list  by  a  hairline. 

(1)  The  footnote  shall  state;  Percent 
Daily  Values  are  based  on  a  2,000 
calorie  diet.  Your  daily  values  may  be 
higher  or  lower  depending  on  your 
calorie  needs. 


Calories 

2,000 

2,500 

Total  fat  . 

Less  than  . 

65g 

80g 

Saturated 

Less  than  . 

20  g 

25  g 

fat. 

Ctioles- 

Less  than  . 

300  mg 

300  mg 

terol. 

Sodium  .. 

Less  than  . 

2400  mg 

2400  mg 

Total  car- 

300  g 

375  g 

tK>hy-   ■ 

drate. 

Dietaf/ 
fiher. 

25  g 

30  g 

(ii)  If  the  percent  of  Daily  Value  is 
given  for  protein  in  the  Percent  of  Daily 
Value  column  as  provided  in  paragraph 
(d)(7)(ii)  of  this  section,  protein  shall  be 
listed  under  dietar>'  fiber,  and  a  value  of 
50  g  shall  be  inserted  on  the  same  line 
in  the  column  headed  "2,000"  and 
value  of  65  g  in  the  column  headed 
"2,500." 

(iii)  If  potassium  is  declared  in  the 
column  described  in  paragraph  (d)(7)(U 
of  this  section,  potassium  shall  be  listed 
under  sodium  and  the  DRV  established 
in  paragraph  (c)(9)  of  this  section  shall 
be  inserted  on  the  same  line  in  the 
numeric  columns. 

(iv)  The  abbreviations  established  in 
paragraph  (g)(2)  of  this  section  may  be 
used  within  the  footnote. 


(10)  Caloric  conversion  information 
on  a  per-gram  basis  for  fat, 
carbohydrate,  and  protein  may  be 
presented  beneath  the  information 
required  in  paragraph  (d)(9).  separated 
from  that  information  by  a  hairline.  This 
information  may  be  presented 
horizontally  (i.e.,  "Calories  per  gram: 
Fat  9,  Carbohydrate  4,  Protein  4")  or 
vertically  in  columns. 

(ll)(i)  If  the  space  beneath  the 
information  on  vitamins  and  minerals  is 
not  adequate  to  accommodate  the 
information  required  in  paragraph  (d)(9) 
of  this  section,  the  information  required 
in  paragraph  (d)(9)  may  be  moved  to  the 
right  of  the  column  required  in 
paragraph  (d)(7)(ii)  of  this  section  and 
set  off  by  a  line  that  distinguishes  it  and 
sets  it  apart  from  the  percent  of  Daily 
Value  information.  The  caloric 
conversion  information  provided  for  in 
paragraph  (d)(10)  of  this  section  may  be 
presented  beneath  either  side  or  along 
th*b  full  length  of  the  nutrition  label. 

(ii)  If  the  space  beneath  the  mandatory 
declaration  of  iron  is  not  adequate  to 
accommodate  any  rerraining  vitamins 
and  minerals  to  be  declared  or  the 
information  required  in  paragraph  ((ij(M) 
of  this  section,  the  remaining 
information  may  be  moved  to  the  right 
and  set  off  by  a  line  that  distinguishes 
it  and  sets  it  apart  from  the  percent  of 
Daily  Value  infonnation  given  to  the 
left.  The  caloric  conversion  information 
provided  for  in  paragraph  {d)(10)  of  this 
section  may  be  presented  beneath  o'ther 
side  or  along  the  full  length  of  the 
nutrition  label. 

(iii)  If  there  is  not  sufficient 
continuous  vertical  space  (i.e., 
approximately  3  inches)  to 
accommodate  the  required  compononts 
of  the  nutrition  label  up  to  and 
including  the  mandatory  declaration  of 
iron,  the  nutrition  label  may  be 
nrf-senfed  in  a  tabular  display  in  which 
the  footnote  required  by  paragraph 
(d)(9)  of  the  section  is  given  to  the  far 
right  of  the  label,  and  additional 
vitamins  and  minerals  beyond  the  four 
that  are  required  (i.e.,  vitamin  A. 
vitamin  C,  calcium,  and  iron)  are 
arrayed  horizontally  following 
declarations  of  the  required  vitamins 
and  minerals. 

(12)  The  following  sample  label 
illustrates  the  provisions  of  paragraph 
(d)  of  this  section; 
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BILLING  CODE  JHO-OM-C 


JMI 


Nutrition  Facts 

Serving  Size  1  cup  (228g) 
Servings  Per  Container  2 


Amount  Per  Serving 


Calories  260  Calories  from  Fat  1 20 


%Paily  Value* 


Total  Fat  13g 


20% 


Saturated  Fat  5g 


25% 


Cholesterol  30mg 


10% 


Sodium  660mg 


28% 


Total  Cartaohydrate  31  g         10% 

Dietary  RberOg 0% 

Sugars  5g      


Protein  5g 

Vitamin  A  4% 


Vitamin  C  2% 


Calcium  15% 


Iron  4% 


Percent  Daily  Values  are  based  on  a  2.000 
calorie  diet.  Your  daily  values  may  be  higher 
or  lower  depending  on  your  calone  needs: 
Calories:     2.000         2.500 


Total  Fat       Less  than 

65g           80g 

Sat  Fat       Less  than 

20g           25g 

Cholesterol    Less  than 

300mg       300mg 

Sodium         Less  than 

2.400mg    2.400nng 

Total  Cartxihydrate 

300g         375g 

Dietary  Fiber 

25g           30g 

Calories  per  gram: 

Fat  9  •  Carbohydrate  4  .  Protein  4 
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(13)(i)  Nutrition  labeling  on  the  outer 
label  of  packages  of  poultry  products 
that  contain  two  or  more  products  in  the 
same  packages  {e.g..  variety  packs)  or  of 
packages  that  are  used  interchangeably 
for  the  same  type  of  food  (e.g.,  poultry 
salad  containers)  may  use  an  aggregate 
display. 

(ii)  Aggregate  displays  shall  comply 
with  format  requirements  of  paragraph 
(d)  of  this  section  to  the  maximum 
extent  possible,  except  t^^at  the  identity 
of  each  food  shall  be  specified  to  the 
right  of  the  "Nutrition  Facts"  title,  and 
both  the  quantitative  amount  by  weight 
(i.e..  g/mg  amounts)  and  the  percent 
Daily  Value  for  each  nutrient  shall  be 
listed  in  separate  columns  under  the 
name  of  each  food. 

(14)  When  nutrition  labeling  appears 
in  a  second  language,  the  nutrition 
information  may  be  presented  in  a 
separate  nutrition  label  for  each 
language  or  in  one  nutrition  label  with 
the  information  in  the  second  language 
following  that  in  English.  Numeric 
characters  that  are  identical  in  both 
languages  need  not  be  repeated  (e.g., 
"Protein/Proteinas  2  g").  AU  required 
information  must  be  included  in  both 
languages. 

(e)  Nutrition  information  may  be 
presented  for  two  or  more  forms  of  the 
same  product  (e.g.,  both  "raw"  and 
"cooked")  or  for  common  combinations 
of  foods  as  provided  for  in  paragraph  (b) 
of  this  section,  or  for  different  units 
(e.g.,  per  100  grams)  as  provided  for  in 
paragraph  (b)  of  this  section,  or  for  two 
or  more  groups  for  which  RDI's  are 
established  (e.g.,  both  infants  and 
children  less  than  4  years  of  age)  as 
provided  for  in  paragraph  (c)(8)(i)  of  this 
section.  When  such  dual  labeling  is 
provided,  equal  prominence  shall  be 
given  to  both  sets  of  values  Informauon 


shall  be  presented  in  a  format  consistent 
with  paragraph  (d)  of  this  section, 
except  that: 

(1)  Following  the  subheading  of 
"Amount  Per  Serving."  there  shall  be 
two  or  more  column  headings 
accurately  describing  the  forms  of  the 
same  product  (e.g.,  "raw"  and 
"roasted"),  the  combinations  of  foods, 
the  units,  or  the  RDI  groups  that  are 
being  declared.  The  column 
representing  the  product  as  packaged 
cuid  according  to  the  label  serving  size 
based  on  the  Refere  nee  Amount  in 

§  381.412(b)  shall  b;  to  the  left  of  the 
numeric  columns. 

(2)  When  the  dua  labeling  is 
presented  for  two  o  ■  more  forms  of  the 
same  product,  for  ccmbinations  of 
foods,  or  for  different  units,  total 
calories  and  calories  from  fat  (and 
calories  from  saturated  fat,  when 
declared)  shall  be  listed  in  a  column 
and  indented  as  specified  in  paragraph 
(d)(5)  of  this  section  with  quantitative 
amounts  declared  in  columns  aligned 
under  the  column  headings  set  forth  in 
paragraph  (e)(1)  of  this  section. 

(3)  Quantitative  information  by 
weight  required  in  paragraph  (d)(7)(i)  of 
this  section  shall  be  specified  for  the 
form  of  the  product  as  packaged  and 
according  to  the  label  serving  size  based 
on  the  Reference  Amount  in 

§  381.412(b). 

(i)  Quantitative  information  by  weight 
may  be  included  for  other  forms  of  the 
product  represented  by  the  additional 
column(s)  either  immediately  adjacent 
to  the  required  quantitative  information 
by  weight  for  the  product  as  packaged 
and  according  to  the  label  serving  size 
based  on  the  Reference  Amount  in 
§  381.412(b)  or  as  a  footnote. 

(A)  If  such  additional  quantitative 
information  is  given  immediatelv 


adjacent  to  the  required  quantitative 
information,  it  shall  be  declared  for  all 
nutrients  listed  and  placed  immediately 
following  and  differentiated  from  the 
required  quantitative  information  (e.g., 
separated  by  a  comma).  Such 
information  shall  not  be  put  in  a 
separate  column. 

(B)  If  such  additional  quantitative 
information  is  given  in  a  footnote,  it 
shall  be  declared  in  the  same  order  as 
the  nutrients  are  listed  in  the  nutrition 
label.  The  additional  quantitative 
information  may  state  the  total  nutrient 
content  of  the  product  identified  in  the 
second  column  or  the  nutrient  amounts 
added  to  the  product  as  packaged  for 
only  those  nutrients  that  are  present  in 
different  amounts  than  the  amounts 
declared  in  the  required  quantitative 
information.  The  footnote  shall  clearly 
identif)'  which  amounts  are  declared. 
Any  subcomponents  declared  shall  be 
listed  parenthetically  after  principal 
components  (e.g.,  V2  cup  skim  milk 
contributes  an  additional  40  calories.  65 
mg  sodium.  6  g  total  carbohydrate  (6  g 
sugars),  and  4  g  protein). 

(ii)  Total  fat  and  its  quantitative 
amount  by  weight  shall  be  followed  by 
an  asterisk  (or  other  symbol)  (e.g.. 
"Total  fat  (2  g)*")  referring  to  another 
asterisk  (or  symbol)  at  the  bottom  of  the 
nutrition  label  identifying  the  form(s)  of 
the  product  for  which  quantitative 
information  is  presented. 

(4)  Information  required  in  paragraphs 
(d)(7)(ii)  and  (d)(8)  of  this  section  shall 
be  presented  under  the  subheading  "% 
DAILY  VALUE"  and  in  columns 
directly  under  the  column  headings  set 
forth  in  paragraph  (e)(1)  of  this  section. 

(5)  The  following  sample  label 
illustrates  the  provisions  of  paragraph 
(e)  of  this  section: 

BILLING  CODE  341CM3M-P 
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BILLING  CODE  :  «10-OM-C 


(n(i)NLi 

presented  i 
forth  herein 
nutrients,  o 
(i.e.,  calori 
carbohyd 
in  insignifi 
insignificar  t 
that  amoun 


11 


e5 
ra  e 


zero  in 
total 

and  protein , 
than  1  gran 


JMI 


Nutrition  Facts 

Serving  Size  Vi2  package 
(44g,  about  1/4  cup  dry  mix) 
Servings  Per  Container  12 


■■■■■^^^^^^^^^^^^H 

Amount  Far  Sanrkifl 

Mb 

B^Md 

Calories 

190 

280 

Calories  from  Fat 

45 

140 

%OriH 

r^«u«** 

IMalFatSg* 

8% 

24% 

Saturated  Fat  2g 

10% 

13% 

CtwIestwolOmg 

0% 

23% 

Sodhmi300mg 

13% 

13% 

Carbohydrate  34g 

11% 

11% 

Dietary  RberOg 

0% 

0% 

Sugars  18g 

Protein  2g 

jj^^H 

VitarrinA 

0% 

0% 

Vitamin  C 

0% 

0% 

Caldum 

6% 

8% 

Iron 

2% 

4% 

'Amount  in  Mbt 

••  Percent  Daily  Values  are  based  on  a  2,000 
catorie  diet.  You  daSy  values  may  be  Ngtwr 
Of  lower  dependBig  on  your  calorie  n«eds: 

Ci*>ries:  2.000  2.500 

Total  Fat       Lesston  65g  80g 

Sat  Fat       Less  tan  20g  2Sg 

Chotestero*    Lesslhan  300mg  300mg 

Sodwm         Lesslhan  2.400fTig  2.400mg 

Total  Catohydfate  300g  375g 

DietaryFtoer  25g  30g 


Cakxies  per  gram: 

Fat  9  •  Carbohydrate  4 


Protain4 


tjilion  information  may  be 
a  simplified  format  as  set 
when  any  required 
her  than  the  core  nutrients 
total  fat,  sodium,  total 
,  and  protein),  are  present 
( ant  amounts.  An 
amount  shall  be  defined  as 
that  may  be  rounded  to 
nutijition  labeling,  except  that  for 
carboHvdrate,  dietar\'  fiber,  sugars 
it  shall  be  an  amount  less 


(2)  The  simplified  format  shall 
include  information  on  the  following 
nutrients: 

(i)  Total  calories,  total  fat,  total 
carbohydrate,  sodium,  and  protein; 

(ii)  Any  of  the  following  that  are 
present  in  more  than  insignificant 
amounts:  Calories  from  fat,  saturated  fat, 
cholesterol,  dietary  fiber,  sugars, 
vitamin  A.  vitamin  C.  calcium,  and  iron; 
and 

(iii)  Any  vitamins  and  minerals  listed 
in  paragraph  (c)(8)(iv)  of  this  section 


when  they  are  added  in  fortified  or 
fabricated  foods, 

(3)  Other  nutrients  that  are  naturally 
"present  in  the  product  in  more  than 

insignificant  amounts  may  be 
voluntarily  declared  as  part  of  the 
simplified  format. 

(4)  Any  required  nutrient,  other  than 
a  core  nutrient,  that  is  present  in  an 
insignificant  amount  may  be  omitted 
from  the  tabular  listing,  provided  that 
the  following  statement  is  included  at 
the  bottom  of  the  nutrition  label.  "Not 
a  significant  source  of ."  The 


blank  shall  be  filled  in  with  the 
appropriate  nutrient  or  food  component. 
Alternatively,  amounts  of  vitamins  and 
minerals  present  in  insignificant 
amounts  may  be  declared  by  the  use  of 
an  asterisk  (or  symbol)  that  is  placed  at 
the  bottom  of  the  table  of  nutrient 
values  and  that  is  followed  by  the 
statement  "Contains  less  than  2  percent 
of  the  Daily  Value  of  this  (these) 
nutrient  (nutrients)." 

(5)  Except  as  provided  for  in 
paragraph  (g)  of  this  section  and  in 
§  381.500(c)  and  (d),  nuU-ient 
information  declared  in  the  simplified 
format  shall  be  presented  in  the  same 
manner  as  specified  in  paragraphs  (d)  or 
(e)  of  this  section,  except  that  the 
footnote  required  in  paragraph  (d)(9)  of 
this  section  is  not  required.  When  the 
footnote  is  omitted,  an  asterisk  shall  be 
placed  at  the  bottom  of  the  label 
followed  by  the  statement  "Percent 
Daily  Values  are  based  on  a  2,000 
calorie  diet"  and,  if  the  term  "Daily 
Value"  is  not  spelled  out  in  the  heading, 
a  statement  that  "DV"  represents  "Daily 
Value." 

(g)  Foods  in  packages  that  have  a  total 
surface  area  available  to  bear  labeling  of 
40  or  less  square  inches  may  modify  the 
requirements  of  paragraphs  (c)  through 
(0  of  this  section  and  §  381.402(a)  by 
one  or  more  of  the  following  means: 

(l)(i)  Presenting  the  required  nutrition 
information  in  a  tabular  or  linear  (i.e., 
string)  fashion,  rather  than  in  vertical 
columns  if  the  product  has  a  total 
surface  area  available  to  bear  labeling  of 
less  than  12  square  inches,  or  if  the 
product  has  a  total  surface  area  available 
to  bear  labeling  of  40  or  less  square 
inches  and  the  package  shape  or  size 
cannot  accommodate  a  standard  vertical 
column  or  tabular  display  on  any  label 
panel.  Nutrition  information  may  be 
given  in  a  linear  fashion  only  if  the 
package  shape  or  size  will  not 
accommodate  a  tabular  display. 

(ii)  When  nutrition  information  is 
given  in  a  linear  display,  the  nutrition 
information  shall  be  set  off  in  a  box  by 
the  use  of  a  hairline.  The  percent  Daily 
Value  is  separated  from  the  quantitative 
amount  declaration  by  the  use  of 
parenthesis,  and  all  nutrients,  both 
principal  components  and 
subcomponents,  are  treated  similarly. 
Holding  is  required  only  on  the  title 
"Nutrition  Facts"  and  is  allowed  for 
nutrient  names  for  "Calories,"  "Total 
fat,"  "Cholesterol,"  "Sodium,"  "Total 
carbohydrate,"  and  "Protein." 

(2)  Using  any  of  the  following 
abbreviations: 
Serving  size — Serv  size 
Servings  per  container — Servings 
Calories  from  fat — Fat  cal 


Calories  from  saturated  fat — Sat  fat  cal 

Saturated  fat — Sat  fat 

Monounsaturated  fat — Monounsat  fat 

Polyunsaturated  fat — Polyunsat  fat 

Cholesterol — Cholest 

Total  carbohydrate — Total  carb 

Dietary  fiber — Fiber 

Soluble  fiber — Sol  fiber 

Insoluble  fiber — Insol  fiber 

Sugar  alcohol — Sugar  ale 

Other  carbohydrat^ — Other  carb 

(3)  Omitting  the  footnote  required  in 
paragraph  (d)(9)  of  this  section  and 
placing  another  asterisk  at  the  bottom  of 
the  label  followed  by  the  statement 
"Percent  Daily  Values  are  based  on  a 
2,000  calorie  diet"  and,  if  the  term 
"Daily  Value"  is  not  spelled  out  in  the 
heading,  a  statement  that  "DV" 
represents  "Daily  Value." 
*        «        *        •        « 

21.  Section  381.412  is  amended  by 
redesignating  paragraph  (d)  as  (g), 
revising  paragraph  (a),  and  adding  new 
paragraphs  (d).  (e).  and  (f)  to  read  as 
follows:  §381.412  Reference  amounts 
customarily  consumed  per  eating 
occasion. 

(a)  The  general  principles  followed  in 
arriving  at  the  reference  amounts 
customarily  consumed  per  eating 
occasion  (Reference  Amount(s)),  as  set 
forth  in  paragraph  (b)  of  this  section, 
are: 

(1)  The  Reference  Amounts  are 
calculated  for  persons  4  years  of  age  or 
older  to  reflect  the  amount  of  food 
customarily  consumed  per  eating 
occasion  by  persons  in  this  population 
group.  These  Reference  Amounts  are 
based  on  data  set  forth  in  appropriate 
national  food  consumption  surveys. 

(2)  The  Reference  Amounts  are 
calculated  for  an  infant  or  child  under 
4  years  of  age  to  reflect  the  amount  of 
food  customarily  consumed  per  eating 
occasion  by  infants  up  to  12  months  of 
age  or  by  children  1  through  3  years  of 
age,  respectively.  These  Reference 
Amounts  are  based  on  data  set  forth  in 
appropriate  national  food  consumption 
surveys.  Such  Reference  Amounts  are  to 
be  used  only  wheii  the  product  is 
specially  formulated  or  processed  for 
use  by  an  infant  or  by  a  child  under  4 
years  of  age. 

(3)  An  appropriate  national  food 
consumption  survey  includes  a  large 
sample  size  representative  of  the 
demographic  and  socioeconomic 
characteristics  of  the  relevant 
population  group  and  must  be  based  on 
consumption  data  under  actual 
conditions  of  use. 

(4)  To  determine  the  amount  of  food 
customarily  consumed  per  eating 
occasion,  the  mean,  median,  and  mode 
of  the  consumed  amount  per  eating 
occasion  were  considered. 


(5)  When  survey  data  were 
insufficient,  FSIS  took  various  other 
sources  of  information  on  serving  sizes 
of  food  into  consideration.  These  other 
sources  of  information  included: 

(i)  Serving  sizes  used  in  dietary 
guidance  recommendations  or 
recommended  by  other  authoritative 
systems  or  organizations; 

(ii)  Serving  sizes  recommended  in 
comments; 

(iii)  Serving  sizes  used  by 
manufacturers  and  grocers;  and 

(iv)  Serving  sizes  used  by  other 
countries. 

(6)  Because  they  reflect  the  amount 
customarily  consumed,  the  Reference 
Amount  and,  in  turn,  the  serving  size 
declared  on  the  product  label  are  based 
on  only  the  edible  portion  of  food,  and 
not  bone.  seed,  shell,  or  other  inedible 
components. 

(7)  The  Reference  Amount  is  based  on 
the  major  intended  use  of  the  product 
(e.g.,  a  mixed  dish  measurable  with  a 
cup  as  a  main  dish  and  not  as  a  side 
dish). 

(8)  The  Reference  Amounts  for 
products  that  are  consumed  as  an 
ingredient  of  other  products,  but  that 
may  also  be  consumed  in  the  form  in 
which  they  are  purchased  (e.g..  ground 
poultry),  are  based  on  use  in  the  form 
purchased. 

(9)  FSIS  sought  to  ensure  that  foods 
that  have  similar  dietary  usage,  product 
characteristics,  and  customarily 
consumed  amounts  have  a  uniform 
Reference  Amount. 
***** 

(d)  If  a  product  requires  further 
preparation,  e.g.,  cooking  or  the 
addition  of  water  or  other  ingredients, 
and  if  paragraph  (b)  of  this  section 
provides  a  Reference  Amount  for  the 
product  in  the  prepared  form,  then  the 
Reference  Amount  for  the  unprepared 
product  shall  be  determined  Lsing  the 
following  rules: 

(1)  Except  as  provided  for  in 
paragraph  {d)(2)  of  this  section,  the 
Reference  Amount  for  the  unprepared 
product  shall  be  the  amount  of  the 
unprepared  product  required  to  make 
the  Reference  Amount  for  the  prepared 
product  as  established  in  paragraph  (b) 
of  this  section. 

(2)  For  products  where  the  entire 
contents  of  the  package  is  used  to 
prepare  one  large  discrete  unit  usually 
divided  for  consumption,  the  Reference 
Amount  fur  the  unprepared  product 
shall  be  the  amount  of  the  unprepared 
product  required  to  make  the  fraction  of 
the  large  discrete  unit  closest  to  the 
Reference  Amount  for  the  prepared 
product  as  established  in  paragraph  (bj 
of  this  section. 
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Ntitrient  content  claims;  general 


which,  expressly  or  by 
characterizes  the  level  of  a 
(nu^ent  content  claim)  of  the 
in  nutrition  labeling 
381.409.  may  not  be  made 
in  labeling  of  that  product 
is  made  in  accordance 
p^licable  provisions  in  this 


ijiressed  nutrient  content 
direct  statement  about  the 
of  a  nutrient  in  the 
low  sodium"  or 
calories." 

ied  nutrient  content  claim 
that: 

the  product  or  an 
tjierein  in  a  manner  that 
a  nutrient  is  absent  or 
certain  amount  (e.g.,  "high 
;  or 

;s  that  the  product,  because 
content,  may  be  useful  in 
healthy  dietary  practices 
in  association  wnth  an 
or  statement  about  a 
.,  "healthy,  contains  3 
fat"). 

for  claims  regarding 
minerals  described  in 
(qH3)of  this  section,  no 
CO!  itent  claims  may  be  made  on 
intended  specifically  for  use 


by  infants  and  children  less  than  2  years 
of  age  unless  the  claim  is  specifically 
provided  for  in  subpart  Y  of  this  part. 

(4)  Reasonable  variations  in  the 
spelling  of  the  terms  defined  in 
applicable  provisions  in  this  subpart 
and  their  synonyms  are  permitted 
provided  these  variations  are  not 
misleading  (e.g.,  "hi"  or  "lo"). 

(c)  Information  that  is  required  or 
permitted  by  §  381.409  to  be  declared  in 
nutrition  labeling,  and  that  appears  as 
part  of  the  nutrition  label,  is  not  a 
nutrient  content  claim  and  is  not  subject 
to  the  requirements  of  this  section.  If 
such  information  is  declared  elsewhere 
on  the  label  or  in  labeling,  it  is  a 
nutrient  content  claim  and  is  subject  to 
the  requirements  for  nutrient  content 
claims. 

(d)  A  "substitute"  product  is  one  that 
may  be  used  interchangeably  with 
another  product  that  it  resembles,  i.e.. 
that  it  is  organoleptically.  physically, 
and  functionally  (including  shelf  life) 
similar  to,  and  that  it  is  not  nutritionally 
inferior  to  unless  it  is  labeled  as  an 
"imitation." 

(1)  If  there  is  a  difTerence  in 
performance  characteristics  that 
materially  limits  the  use  of  the  product, 
the  product  may  still  be  considered  a 
substitute  if  the  label  includes  a 
disclaimer  adjacent  to  the  most 
prominent  claim  as  defined  in 
paragraph  (j)(2)(iii)  of  this  section, 
informing  the  consumer  of  such 
difference  (e.g.,  "not  recommended  for 
frying"). 

(2)  This  disclaimer  shall  be  in  easily 
legible  print  or  type  and  in  a  size  no  less 
than  that  required  by  §  381.121(c)  for 
the  net  quantity  of  contents  statement, 
except  where  the  size  of  the  claim  is  less 
than  two  times  the  required  size  of  the 
net  quantity  of  contents  statement,  in 
which  case  the  disclaimer  statement 
shall  be  no  less  than  one-half  the  size  of 
the  claim  but  no  smaller  than  Vie-inch 
minimum  height,  except  as  permitted  by 
§  381.500(d)(2). 

(e)(1)  Because  the  use  of  a  "free"  or 
"low"  claim  before  the  name  of  a 
product  implies  that  the  product  differs 
from  other  products  of  the  same  type  by 
virtue  of  its  having  a  lower  amount  of 
the  nutrient,  only  products  that  have 
been  specially  processed,  altered, 
formulated,  or  reformulated  so  as  to 
lower  the  amount  of  the  nutrient  in  the 
product,  remove  the  nutrient  from  the    , 
product,  or  not  include  the  nutrient  in 
the  product,  may  bear  such  a  claim  (e.g., 
"low  sodium  chicken  noodle  soup"). 

(2)  Any  claim  for  the  absence  of  a 
nutrient  in  a  product,  or  that  a  product 
is  low  in  a  nutrient  when  the  product 
has  not  been  specially  processed, 
altered,  formulated,  or  reformulated  to 


qualify  for  that  claim  shall  indicate  that 
the  product  inherently  meets  the  criteria 
and  shall  clearly  refer  to  all  products  of 
that  type  and  not  merely  to  the 
particular  brand  to  which  the  labeling 
attaches  (e.g..  "chicken  breast  meat,  a 
low  sodium  food"). 

(f)  A  nutrient  content  claim  shall  be 
in  type  size  and  style  no  larger  than  two 
times  that  of  the  statement  of  identity 
and  shall  not  be  unduly  prominent  in 
type  style  compared  to  the  statement  of 
identity. 

(g)  Labeling  information  required  in 
§§381.413.  381.454,  381.456.  381.460. 
381.461.  381.462,  and  381.480,  whose 
type  size  is  not  otherwise  specified,  is 
required  to  be  in  letters  and/or  numbers 
no  lessthan  Vie  inch  in  height,  except 
as  permitted  by  §  381.500(d)(2). 

(h)  (Reserved) 

(i)  Except  as  provided  in  §  381.409  or 
in  paragraph  (q)(3)  of  this  section,  the 
label  or  labeling  of  a  product  may 
contain  a  statement  about  the  amount  or 
percentage  of  a  nutrient  if: 

(1)  The  use  of  the  statement  on  the 
product  implicitly  characterizes  the 
level  of  the  nutrient  in  the  product  and 
is  consistent  with  a  definition  for  a 
claim,  as  provided  in  subpart  Y  of  this 
part,  for  the  nutrient  that  the  label 
addresses.  Such  a  claim  might  be,  "less 
than  10  g  of  fat  per  serving;" 

(2)  The  use  of  the  statement  on  the 
product  implicitly  characterizes  the 
level  of  the  nutrient  in  the  product  and 
is  not  consistent  with  such  a  definition, 
but  the  label  carries  a  disclaimer 
adjacent  to  the  statement  that  the 
product  is  not  "low"  in  or  a  "good 
source"  of  the  nutrient,  such  as  "only 
200  milligrams  (mg)  sodium  per  serving, 
not  a  low  sodium  product."  The 
disclaimer  must  be  in  easily  legible 
print  or  type  and  in  a  size  no  less  than 
required  by  §  381.121(c)  for  the  net 
quantity  of  contents,  except  where  the 
size  of  the  claim  is  less  than  two  times 
the  required  size  of  the  net  quantity  of 
contents  statement,  in  which  case  the 
disclaimer  statement  shall  be  no  less 
than  one-half  the  size  of  the  claim  but 
no  smaller  than  Vie-inch  minimum 
height,  except  as  permitted  by 

§  381.500(d)(2); 

(3)  The  statement  does  not  in  any  w.^y 
implicitly  characterize  the  level  of  the 
nutrient  in  the  product  and  it  is  not 
false  or  misleading  in  any  respect  (e.g. 
"100  calories"  or  "5  grams  of  fat"),  in 
which  case  no  disclaimer  is  required. 

(4)  "Percent  fat  free"  claims  are  not 
authorized  by  this  paragraph.  Such 
claims  shall  comply  vdth 

§  381.462(b)(6). 

(j)  A  product  may  bear  a  statement 
that  compares  the  level  of  a  nutrient  in 
the  product  with  the  level  of  a  nutrient 


in  a  reference  product.  These  statements 
shall  be  known  as  "relative  claims"  and 
include  "light."  "reduced,"  "less"  (or 
■fewer  ■),  and  "more"  claims. 

(1)  To  bear  a  relative  claim  about  the 
level  of  a  nutrient,  the  amount  of  that 
nutrient  in  the  product  must  be 
compared  to  an  amount  of  nutrient  in  an 
appropriate  reference  product  as 
specified  in  this  paragraph  (j). 

(i){A)  For  "less"  (or  "fewer")  and 
"more"  claims,  the  reference  product 
may  be  a  dissimilar  product  within  a 
product  categorj'  that  can  generally  be 
substituted  for  one  another  in  the  diet 
or  a  similar  product. 

(B)  For  "light."  "reduced,"  and 
"added"  claims,  the  reference  product 
shall  be  a  similar  product,  and 
(ii)(A)  For  "light"  claims,  the 
reference  product  shall  be 
representative  of  the  type  of  product 
that  includes  the  product  that  bears  the 
claim.  The  nutrient  value  for  the 
reference  product  shall  be 
representative  of  a  broad  base  of 
products  of  that  type;  e.g..  a  value  in  a 
representative,  valid  data  base;  an 
average  value  determined  from  the  top 
three  national  (or  regional)  brands,  a 
market  basket  norm;  or,  where  its 
nutrient  value  is  representative  of  the 
product  type,  a  market  leader.  Firms 
using  such  a  reference  nutrient  value  as 
a  basis  for  a  claim,  are  required  to 
provide  specific  information  upon 
which  the  nutrient  value  was  derived, 
on  request,  to  consumers  and 
appropriate  regulatory-  officials. 

(B)  For  relative  claims  other  than 
"light,"  including  "less"  and  "more" 
claims,  the  reference  product  may  be  the 
same  as  that  provided  for  "light"  in 
paragraph  (j)(l)(ii)(A)  of  this  section  or 
it  may  be  the  manufacturer's  regular 
product,  or  that  of  another 
manufacturer,  that  has  been  offered  for 
sale  to  the  public  on  a  regular  basis  for 
a  substantial  period  of  time  in  the  same 
geographic  area  by  the  same  business 
entity  or  by  one  entitled  to  use  its  tradt; 
name,  provided  the  name  of  the 
competitor  is  not  used  on  the  labeling 
of  the  product.  The  nutrient  values  used 
to  determine  the  claim  when  comparing 
a  single  manufacturer's  product  to  the 
labeled  product  shall  be  either  the 
values  declared  in  nutrition  labeling  or 
the  actual  nutrient  values,  provided  that 
the  resulting  labeling  is  internally 
consistent  (i.e.,  that  the  values  stated  in 
the  nutrition  information,  the  nutrient 
values  in  the  accompanying 
information,  and  the  declaration  of  the 
percentage  of  nutrient  by  which  the 
product  has  been  modified  are 
consistent  and  will  not  cause  consumer 
confusion  when  compared),  and  that  the 
actual  modification  is  at  loast  equal  to 


the  percentage  specified  in  the 
definition  of  the  claim. 

(2)  For  products  bearing  relative 
claims: 

(i)  The  label  or  labeling  must  state  the 
identity  of  the  reference  product  and  the 
percent  (or  fraction)  of  the  amount  of 
the  nutrient  in  the  reference  product  by 
which  the  nutrient  has  been  modified, 
(e.g..  "50  percent  less  fat  than  'reference 
product' "  or  "Va  fewer  calories  than 
"reference  product' ");  and      '• 

(ii)  This  information  shall  be 
immediately  adjacent  to  the  most 
prominent  claim  in  easily  legible 
boldface  print  or  type,  in  distinct 
contrast  to  other  printed  or  graphic 
matter,  that  is  no  less  than  that  required 
by  §381. 121(c)  for  net  quantity  of 
contents,  except  where  the  size  of  the 
claim  is  less  than  two  times  the  required 
size  of  the  net  quantity  of  contents 
statement,  in  which  case  the  referral 
statement  shall  be  no  less  than  one-half 
the  size  of  the  claim,  but  no  smaller 
than  Vi6-inch  minimum  height,  except 
as  permitted  by  §  381.500(d)(2). 

(iii)  The  determination  of  which  use 
of  the  claim  is  in  the  most  prominent 
location  on  the  label  or  labeling  will  be 
made  based  on  the  following  factors, 
considered  in  order: 

(A)  A  claim  on  the  principal  display 
panel  adjacent  to  the  statement  of 
identity; 

(D)  A  claim  elsewhere  on  the 
principal  display  panel; 

(C)  A  claim  on  tne  information  panel; 
or 

(D)  A  claim  elsewhere  on  the  label  or 
labeling. 

(iv)  The  label  or  labeling  must  al.so 
bear; 

(A)  Clear  and  concise  quantitative 
information  comparing  the  amount  of 
the  subject  nutrient  in  the  product  per 
labeled  serving  size  with  that  in  the 
reference  pro<iuct;  and 

(B)  This  statement  shall  appear 
adjacent  to  the  most  prominent  claim  or 
to  the  nutrition  information. 

(3)  A  relative  claim  for  decreased 
levels  of  a  nutrient  may  not  be  made  on 
the  label  or  in  labeling  of  a  product  if 
the  nutrient  content  of  the  reference 
product  meets  the  requirement  for  a 
"low"  claim  for  that  nutrient. 

(k)  The  term  "modified"  may  be  used 
in  the  statement  of  identity  of  a  product 
that  bears  a  relative  claim  that  complies 
with  the  requirements  of  this  part, 
followed  immediately  by  the  name  of 
the  nutrient  whose  content  has  been 
altered  (e.g.,  "modified  fat  "product'  "). 
This  statement  of  identity  must  be 
immediately  followed  by  the 
comparative  statement  such  as 
"contains  35  percent  less  fat  than 
'reference  product'."  The  label  or 


labeling  must  also  bear  the  information 
required  by  paragraph  (j)(2)  of  this 
section  in  the  manner  prescribed. 
•        •        •        •        » 

(p)(l)  Unless  otherwise  specified,  the 
reference  amount  customarily 
consumed  set  fortJi  in  §  381.412(b) 
through  (e)  shall  be  used  in  determining 
whether  a  product  meets  the  criteria  for 
a  nutrient  content  claim.  If  the  serving 
size  declared  on  the  product  label 
differs  from  the  reference  amount 
customarily  consumed,  and  the  amount 
of  the  nutrient  contained  in  the  labeled 
serving  does  not  meet  the  maximum  or 
minimum  amount  criterion  in  the 
definition  for  the  descriptor  for  that 
nutrient,  the  claim  shall  be  followed  by 
the  criteria  for  the  claim  as  required  by 
§  381.412(f)  (e.g.,  "very  low  sodium.  35 
mg  or  less  per  55  grams  "). 

(2)  The  criteria  for  the  claim  shall  be 
immediately  adjacent  to  the  most 
prominent  claim  in  easily  legible  print 
or  type  and  in  a  size  that  is  no  less  than 
that  required  by  §  381.121(c)  for  net 
quantity  of  contents,  except  where  tlie 
size  of  the  claim  is  less  than  two  times 
the  required  size  of  the  net  quantity  of 
contents  statement,  in  which  case  the 
criteria  statement  shall  be  no  less  than 
one-half  the  size  of  the  claim  but  no 
smaller  than  1/16-inch  minimum 
height,  except  as  permitted  by 
§381.500(dH2). 

(q)«   •   * 

(4)  The  requirements  of  this  section 
do  not  apply  to  infant  formulas  and 
medical  foods,  as  described  in  21  CFR 
101.13(q)(4). 

*  *  •  r>  • 

22.  Section  381.445  is  amended  by 
revising  the  section  reference  in 
paragraph  (c)  from  "§  381.409(g)"  to 
"§  381.409(0"  and  by  revising  paragraph 
(a)(2)  introductory  text,  (a)(2)(ii)  and 
(a)(2)(iii)  to  read  as  follows:  §3f'1  445 
Guidelines  for  voluntary  nutrition 
labeling  of  single-ingredient,  raw 
products. 

(a)'   •   * 

(2)  A  retailer  may  choose  to  provide 
nutrition  information  at  the  point-of- 
purchase.  such  as  by  posting  a  sign,  or 
by  making  the  information  readily 
available  in  brochures,  notebooks,  or 
leaflet  form  in  close  proximity  to  the 
food.  The  nutrition  labeling  information 
may  also  be  supplemented  by  a  video, 
live  demonstration,  or  other  media.  If  a 
nutrition  claim  is  made  on  point-of- 
purchase  materials  ail  of  the 
requirements  of  the  mandatory  nutrition 
labeling  program  apply.  However,  if 
only  nutrition  information — and  not  a 
nutrition  claim — is  supplied  on  poinf- 
of-purchase  materials: 
(i)*   *   * 
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(ii)  The  isting  of  percent  of  Daily 
Value  for  t  le  nutrients  (except  vitamins 
and  mineri  ils  specified  in 
§  381.409(<  )(8))  and  footnote  required  by 
§  381.409((  )(9)  may  be  omitted;  and 

(iii)  The  point-of-purchase  materials 
are  not  sut  ject  to  any  of  the  format 
requiremei  its. 
»        *        »        *        * 

23.  Secti  on  381.454  is  revised  to  read 
as  follows: 
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(i)  The  product  contains  a  food  that 
meets  the  definition  of  "good  source"  in 
paragraph  (c)(1)  of  this  section;  and 

(ii)  The  label  or  labeUng  clearly 
identifies  the  food  that  is  the  subject  of 
the  claim  (e.g..  "the  serving  of  sweet 
potatoes  in  this  meal  is  a  good  source  of 
fiber"). 

(d)  Fiber  claims.  (1)  If  a  nutrient 
content  claim  is  made  with  respect  to 
the  level  of  dietary  fiber,  i.e..  that  the 
product  is  high  in  fiber,  a  good  source 
of  fiber,  or  that  the  product  contains 
"more"  fiber,  and  the  product  is  not 
"low"  in  total  fat  as  defined  in 

§  381.462(b)(2)  or.  in  the  case  of  a  meal- 
tvpe  product,  is  not  "low"  in  total  fat  as 
defined  in  §  381.462(b)(3).  then  the 
labeling  shall  disclose  the  level  of  total 
fat  per  labeled  serving  size  (e.g.. 
"contains  12  grams  (g)  of  fat  per 
serving");  and 

(2)  The  disclosure  shall  appear  in 
immediate  proximity  to  such  claim  and 
be  in  a  type  size  no  less  than  one-half 
the  size  of  the  claim. 

(e)  "More"  claims.  (1)  A  relative  claim 
using  the  terms  "more"  and  "added" 
may  be  used  on  the  label  or  in  labeling 
to  describe  the  level  of  protein, 
vitamins,  minerals,  dietary  fiber,  or 
potassium  in  a  product,  except  meal- 
type  products  as  defined  in  §381.413(1). 
provided  that: 

(i)  The  product  contains  at  least  10 
percent  more  of  the  RDI  or  the  DRV  for 
protein,  vitamins,  minerals,  dietary 
fiber,  or  potassium  (expressed  as  a 
percent  of  the  Daily  Value)  per  reference 
amount  customarily  consumed  than  an 
appropriate  reference  product  as 
described  in  §  381.413(j)(l);  and 

(ii)  As  required  in  §  381.413(j)(2)  for 
relative  claims: 

(A)  The  identity  of  the  reference 
product  and  the  percent  (or  fraction) 
that  the  nutrient  is  greater  relative  to  the 
RDI  or  DRV  are  declared  in  immediate 
proximity  to  the  most  prominent  such 
claim  (e.g..  "contains  10  percent  more  of 
the  Daily  Value  for  fiber  than  'reference 
product' ");  and 

(B)  Quantitative  information 
comparing  the  level  of  the  nutrient  in 
the  product  per  labeled  serving  size 
with  that  of  the  reference  product  that 
it  replaces  is  declared  adjacent  to  the 
most  prominent  claim  or  to  the  nutrition 
information  (e.g..  "fiber  content  of 
'reference  product'  is  1  g  per  serving; 
'this  product'  contains  4  g  per  serving"). 

(2)  A  relative  claim  using  the  terms 
"more"  and  "added"  may  be  used  on 
the  label  or  in  labeling  to  describe  the 
level  of  protein,  vitamins,  minerals, 
dietary  fiber,  or  potassium  in  meal-type 
products  as  defined  in  §  381.413(1). 
provided  that: 


(i)  The  product  contains  at  least  10 
percent  more  of  the  RDI  or  the  DRV  for 
protein,  vitamins,  minerals,  dietary 
fiber,  or  potassium  (expressed  as  a 
percent  of  the  Daily  Value)  per  100  g  of 
product  than  an  appropriate  reference 
product  as  described  in  §  381.413(j)(l); 
and 

(ii)  As  required  in  §  381.413(j)(2)  for 
relative  claims: 

(A)  The  identity  of  the  reference 
product  and  the  percent  (or  fraction) 
that  the  nutrient  is  greater  relative  to  the 
RDI  or  DRV  are  declared  in  immediate 
proximity  to  the  most  prominent  such 
claim  (e.g.,  "contains  10  percent  more  of 
the  Daily  Value  for  fiber  per  3  ounces 
(oz)  than  does  'reference  product' "). 
and 

(B)  Quantitative  information 
comparing  the  level  of  the  nutrient  in 
the  meal-type  product  per  specified 
weight  with  that  of  the  reference 
product  that  it  replaces  is  declared 
adjacent  to  the  most  prominent  claim  or 
to  the  nutrition  information  (e.g..  "fiber 
content  of  'reference  product'  is  2  g  per 
3  oz;  'this  product'  contains  5  g  per  3 
oz"). 

24.  Section  381.456  is  revised  to  read 
as  follows: 

§381.456    Nutrient  content  claims  for 
"light"  or  "lite." 

(a)  General  requirements.  A  claim 
using  the  terms  "light"  or  "lite"  to 
describe  a  product  may  only  be  made  on 
the  label  or  in  labeling  of  the  product  if: 

(1)  The  claim  uses  one  of  the  terms 
defined  in  this  section  in  accordance 
with  the  definition  for  that  term; 

(2)  The  claim  is  made  in  accordance 
with  the  general  requirements  for 
nutrient  content  claims  in  §  381.413; 
and 

(3)  The  product  for  which  the  claim 
is  made  is  labeled  in  accordance  with 
§381.409. 

(b)  "Light"  claims.  The  terms  "light" 
or  "lite"  may  be  used  on  the  label  or  in 
labeling  of  products,  except  meal-type 
products  as  defined  in  §  381.413(1). 
without  further  qualification,  provided 
that: 

(1)  If  the  product  derives  50  percent 
or  more  of  its  calories  from  fat,  its  fat 
content  is  reduced  by  50  percent  or 
more  per  reference  amount  customarily 
consumed  compared  to  an  appropriate 
reference  product  as  described  in 
§381.413(j)(l);or 

(2)  If  the  product  derives  less  than  50 
percent  of  its  calories  ft"om  fat: 

(i)  The  number  of  calories  is  reduced 
by  at  least  one-third  (33  Va  percent)  per 
reference  amount  customarily 
consumed  compared  to  an  appropriate 
reference  product  as  described  in 
§381.413(j)(l);or 


(ii)  Its  fat  content  is  reduced  by  50 
percent  or  more  per  reference  amount 
customarily  consumed  compared  to  the 
appropriate  reference  product  as 
described  in  §  381.413(j)(l);  and 

(3)  As  required  in  §  381.413(j)(2)  for 
relative  claims: 

(i)  The  identity  of  the  reference 
product  and  the  percent  (or  fraction) 
that  the  calories  and  the  fat  were 
reduced  are  declared  in  immediate 
proximity  to  the  most  prom.inent  such 
claim  (e.g..  "V3  fewer  calories  and  50 
percent  less  fat  than  the  market  leader"); 
and 

(ii)  Quantitative  information 
comparing  the  level  of  calories  and  fat 
content  in  the  product  per  labeled 
ser\'ing  size  with  that  of  the  reference 
product  that  it  replaces  is  declared 
adjacent  to  the  most  prominent  claim  or 
to  the  nutrition  information  (e.g..  "lite 
this  product'— 200  calories.  4  grams  (g) 
fat;  regular  'reference  product" — 300 
calories,  8  g  fat  per  serving");  and 

(iii)  If  the  labeled  product  contains 
less  than  40  calories  or  less  than  3  g  fa! 
per  reference  amount  customarily 
consumed,  the  percentage  reduction  for 
that  nutrient  need  not  be  declared. 

(4)  A  "light"  claim  may  not  be  made 
on  a  product  for  which  the  reference 
product  meets  the  definition  of  "low 
fat"  and  'low  calorie." 

(c)(l)(i)  A  product  for  which  the 
reference  product  contains  40  calories 
or  less  and  3  g  fat  or  less  per  reference 
amount  customarily  consumed  may  use 
the  terms  "light"  or  "lite"  without 
further  qualification  if  it  is  reduced  by 
50  percent  or  more  in  sodium  content 
compared  to  the  reference  product;  and 

(ii)  As  required  in  §  381.41 3(j)(2)  for 
relative  claims: 

(A)  The  identity  of  the  reference 
product  and  the  percent  (or  fraction) 
that  the  sodium  was  reduced  are 
declared  in  immediate  proximity  to  the 
most  prominent  such  claim  (e.g..  "50 
percent  less  sodium  than  the  market 
leader");  and 

(B)  Quantitative  information 
comparing  the  level  of  sodium  per 
labeled  serving  size  with  that  of  the 
reference  product  it  replaces  is  declared 
adjacent  to  the  most  prominent  claim  or 
to  the  nutrition  information  (e.g..  "lite 

this  product' — 500  milligrams  (mg) 
sodium  per  serving:  regular  'reference 
product' — 1.000  mg  sodium  per 
.serving"). 

(2)(iT  A  product  for  which  the 
reference  product  contains  more  than  40 
calories  or  more  than  3  g  fat  per 
reference  amount  customarily 
consumed  may  use  the  terms  "light  in 
sodium"  or  "lite  in  sodium"  if  it  is 
reduced  by  50  percent  or  more  in 
si.jium  content  compared  to  the 


reference  product,  provided  that  "light" 
or  "lite"  is  presented  in  immediate 
proximity  with  "in  sodium"  and  the 
entire  term  is  presented  in  uniform  type 
size,  style,  color,  and  prominence;  and 

(ii)  As  required  in  §  381.413(j)(2)  for 
relative  claims; 

(.\)  The  identity  of  the  reference 
product  and  the  percent  (or  fraction) 
that  the  sodium  was  reduced  are 
declared  in  immediate  proximity  to  the 
most  prominent  such  claim  (e.g..  "50 
percent  less  sodium  than  the  market 
leader");  and 

(B)  Quantitative  information 
comparing  the  level  of  sodium  per 
labeled  serving  size  with  that  of  the 
reference  product  it  replaces  is  declared 
adjacent  to  the  most  prominent  claim  or 
to  the  nutrition  information  (e.g..  or 
"lite  "this  product" — 170  mg  sodium  per 
serving;  regular  'reference  product' — 
350  mg  per  serving"). 

(3)  Except  for  meal-tvpe  products  as 
defined  in  §381.413(1)'.  a  "Hght  in 
sodium"  claim  may  not  be  made  en  a 
product  for  which  the  reference  product 
mefits  the  definition  of  "low  in 
sodium." 

(d)(1)  The  terms  "light"  or  "lite"  may 
be  used  on  the  label  or  in  labeling  of  a 
meal-type  product  as  defined  in 
§381.413(1).  provided  that: 

(i)  The  product  meets  the  definition 
of: 

(A)  '"Ixjw  in  calories"  as  defined  in 
§38 1.460(b)(3);  or 

(B)  "Low  in  fat"  as  defined  in 
§  381.462(b)(3);  and 

(ii)(A)  A  statement  appears  on  the 
principal  display  panel  lliat  explains 
whether  'light"  is  used  to  mean  "low 
fat."  "low  calories,"  or  both  (e.g..  "Light 
Delight,  a  low  fat  meal");  and 

(B)  The  accompanying  statement  is  no 
less  than  one-half  the  type  size  of  the 
"light""  cr  "'lite"  claim. 

(2)(i)  The  terms  "light  in  sodium"  or 
"lite  in  sodium"  may  be  used  on  the 
label  or  in  labeling  of  a  meal-type 
product  as  defined  in  §  381.413(1). 
provided  that  the  product  meets  the 
definition  of  "low  in  sodium"  as 
defined  in  § 3bl.461(h)(5)(i);  and 

(ii)  "Light""  or  "lite"  and  "in  sodium" 
are  presented  in  uniform  type  size, 
style,  color,  and  prominence. 

(3)  The  terms  "light"  or  "hte"  may  be 
used  in  the  brand  name  of  a  product  to 
describe  the  sodium  content,  provided 
that: 

(i)  The  product  is  reduced  by  50 
percent  or  more  in  sodium  content 
compared  to  the  reference  product; 

(ii)  A  statement  specifically  stating 
that  the  product  is  "light  in  sodium'"  ur 
"lite  in  sodium"  appears: 

(A)  Contiguous  to  the  brand  name; 
and 


(B)  In  uniform  type  size,  style,  color, 
and  prominence  as  the  product  name: 
and 

(iii)  As  required  in  §381.413(j)(2)  for 
relative  claims: 

(A)  The  identity  of  the  reference 
product  and  the  percent  (or  fraction) 
that  the  sodium  was  reduced  are 
declared  in  immediate  proximity  to  the 
most  prom.inent  such  claim;  and 

(B)  Quantitative  information 
comparing  the  level  of  sodium  per 
labeled  serving  size  with  that  of  the 
reference  product  it  replaces  is  declared 
adjacent  to  the  most  prominent  claim  or 
to  the  nutrition  information. 

(e)  Except  as  provided  in  paragraphs 
(b)  through  (d)  of  this  section,  the  terms 
"light"  or  "lite"  may  not  be  used  to  refer 
to  a  product  that  is  not  reduced  in  fat 

by  50  percent,  or.  if  applicable,  in 
calories  by  V3  or.  when  properly 
qualified,  in  sodium  by  50  percent 
unless: 

(1)  It  describes  some  physical  or 
organoleptic  attribute  of  the  product 
such  as  texture  or  color  and  the 
information  (e.g.,  "light  in  color  "  or 

"light  in  texture")  so  stated,  clearly 
conveys  the  nature  of  the  product;  and 

(2)  The  attribute  (e.g..  "color"  or 
"texture")  is  in  the  same  style,  color, 
and  at  least  one-half  the  type  size  as  the 
word  ""light"  and  in  immediate 
proximity  thereto. 

(f)  If  a  manufacturer  can  demonslrato 
that  the  word  "light"  has  been 
associated,  through  common  use.  with  a 
particular  product  to  reflect  a  phvsical 
or  organoleptic  attribute  to  the  point 
where  it  has  become  part  of  the 
statement  of  identity,  such  use  of  the 
term  "light"  shall  not  be  considered  a 
nutrient  content  claim  subject  to  the 
requirements  in  this  part. 

(g)  The  term  "lightly  salted"  may  be 
used  on  a  product  to  which  has  been 
added  50  percent  less  sodium  than  is 
normally  added  to  the  reference  product 
as  described  in  §  381.413(j)(l)(i)(B)  and 
(j)(l)(ii)(B).  provided  that  if  the  product 
is  not  "low  in  sodium"  as  definej  in 

§  381.461(b)(4).  the  statement  "not  a  low 
sodium  food."  shall  appear  adjacent  to 
the  nutrition  information  and  the 
information  required  to  accompany  a 
relative  claim  shall  appear  on  the  label 
or  labeling  as  specified  in 
§381.413(j)(2). 

25.  Section  381.460  is  revised  to  read 
as  follows: 

§381.460    Nutrient  content  claims  for 
calorie  content 

(a)  General  requirements.  A  claim 
about  the  calorie  or  sugar  content  of  a 
product  may  only  be  made  on  the  label 
or  in  labeling  of  the  product  if: 
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( 1 )  The  c  aim  uses  one  of  the  tnrms 
definpii  in  his  section  in  accordance 
with  the  df  finition  for  that  term: 

(2)  The  i:  aim  is  made  in  accordance 
with  the  Kc  rieral  requirements  for 
nutrient  en  itent  claims  in  S  .181.413; 
and 

(3)  The  f  roduct  for  which  the  i  laim 
is  made  is  abeied  in  accordance  with 
§381.400. 

(b)  Calm  e  <  ontent  claims.  (1)  The 
tenns  "caU  rie  free,"  "free  of  calories," 
"no  calorif  s,"  "zero  calories."  "without 
cdories,"  '  trivial  source  of  calories," 
■  negligiblf  source  of  calories,"  or 
"dietarily  i  nsignificant  source  of 
calories"  n  ay  be  used  on  the  label  or  in 
labeling  of  products,  provided  that: 

(i)  The  p  oduct  contains  less  than  5 
calories  pe  ■  reference  amount 
cijstomaril  ■  consumed  and  per  labeled 
serving  siz  •:  and 

(ii)  If  the  product  meets  this  condition 
without  th  :  benefit  of  special 
processing  alteration,  formulation,  or 
reformulat  on  to  lower  the  caloric 
content,  it  s  labeled  to  clearly  refer  to 
all  produc  s  of  its  type  and  not  merely 
to  the  part  cular  brand  to  which  the 
label  attacles. 

(2)  The  t  ^rms  "low  calorie,"  "few 
calories,"  '  contains  a  small  amount  of 
calories,"    low  source  of  calories,"  or 
"low  in  ca  ories"  may  be  used  on  the 
label  or  in  abeling  of  products,  except 
meal-type  products  as  defined  in 
§381.413(  ),  provided  that: 

(i)(A)  f  1  e  product  has  a  reference 
amount  cu  itomarily  consumed  greater 
than  30  gr<  ms  (g)  or  greater  than  2 
lablespoor  s  (tbsp)  and  does  not  provide 
more  than  40  calories  per  reference 
amount  cu  stomarily  consumed;  or 
(B)  The  )roduct  has  a  reference 
amount  ci  stomarily  consumed  of  30  g 
tbsp  or  less  and  does  not 
)re  than  40  calories  per 
mount  customarily 
and  per  .50  g  (for  dehydrated 
lat  must  be  reconstituted 
cal  consumption  with  water 
I  containing  an  insignificant 
defined  in  §  381.409(0(1).  of 


JMI 


or  less  or  i 

provide  ni 

reference  < 

consumed 

products  t 

before  t\p 

era  dil  i<>i 

amount,  a: 

all  nulrior  Is  per  reference  amount 

customari  y  consumed,  the  per-50-g 

criterion  r  jfers  to  the  "as  prepared" 

form). 

If  thi :  product  meets  those 
condition:  without  the  benefit  of  special 
processinj  ,  alteration,  formulation,  or 
reformula  ion  to  lower  the  caloric 
content,  it  is  labeled  to  clearly  refer  to 
all  produc  Is  of  its  type  and  not  merely 
to  the  pari  icular  brand  to  which  the 
label  attac  les. 

(3)  The  erms  defined  in  paragraph 
(b)(2)  oft!  is  section  may  be  used  on  the 
label  or  inl  labeling  of  a  meal-type 


product  as  defined  in  §  381.413(1), 
provided  that: 

(i)  The  product  contains  120  calories 
or  less  per  100  g  of  product;  and 

(ii)  If  the  product  meets  this  condition 
without  the  benefit  of  special 
processing,  alteration,  formulation,  or 
reformulalion  to  lower  the  calorie 
content,  it  is  labeled  to  clearly  refer  to 
all  products  of  its  type  and  not  merely 
to  the  particular  brand  to  which  it 
attaches. 

(4)  The  terms  "reduced  calorie." 
"reduced  in  calories,"  "calorie 
reduced,"  "fewer  calories,"  "lower 
calorie,"  or  "lower  in  calories"  may  be 
used  on  the  label  or  in  labeling  of 
products,  except  meal-type  products  as 
defined  in  §381.41 3(1),  "provided  that: 

(i)  The  product  contains  at  least  25 
percent  fewer  calories  per  reference 
amount  customarily  consumed  than  an 
appropriate  reference  product  as 
described  in  §  381.413())(1):  and 

(ii)  As  required  in  §  381.413(j)(2)  for 
relative  claims: 

(A)  The  identity  of  the  reference 
product  and  the  percent  (or  fraction) 
that  the  calories  differ  between  the  two 
products  are  declared  in  immediate 
proximity  to  the  most  prominent  such 
claim  (e.g.,  lower  calorie  'product' — "33 
' /i  percent  fewer  calories  than  our 
regular  'product' ");  and 

(B)  Quantitative  information 
comparing  the  level  of  calories  in  the 
product  per  labeled  serving  size  with 
that  of  the  reference  product  that  it 
replaces  is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
information  (e.g.,  "calorie  content  has 
been  reduced  from  150  to  100  calories 
per  serving"). 

(iii)  Claims  described  in  paragraph 
(b)(4)  of  this  section  may  not  be  made 
on  the  label  or  in  labeling  of  products 
if  the  reference  product  meets  the 
definition  for  "low  calorie." 

(5)  The  terms  defined  in  paragraph 
(b)(4)  of  this  section  may  be  used  on  the 
label  or  in  labeling  of  a  meal-type 
product  as  defined  in  §  381.413(1). 
provided  that: 

(i)  The  product  contains  at  least  25 
percent  fewer  calories  per  100  g  of 
product  than  an  appropriate  reference 
product  as  described  in  §  381 .413(j)(l); 
and 

(ii)  As  required  in  §  381.413(j)(2)  for 
relative  claims: 

(A)  The  identity  of  the  reference 
product  and  the  percent  (or  fraction) 
that  the  calories  differ  between  the  two 
products  are  declared  in  immediate 
proximity  to  the  most  prominent  such 
claim  (e.g.,  "calorie  reduced  'product', 
25%  less  calories  per  ounce  (oz)  (or  3 
oz)  than  our  regular  'product' ");  and 


(B)  Quantitative  information 
comparing  the  level  of  calories  in  the 
product  per  specified  weight  with  that 
of  the  reference  product  that  it  replaces 
is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
information  (e.g.,  "calorie  content  has 
been  reduced  from  110  calories  per  3  oz 
to  80  calories  per  3  oz"). 

(iii)  Claims  described  in  paragraph 
(b)(5)  of  this  section  may  not  be  made 
on  the  label  or  in  labeling  of  products 
if  the  reference  product  meets  the 
definition  for  "low  calorie." 

(c)  Sugar  content  claims.  (1)  Terms 
such  as  "sugar  free,"  "free  of  sugar," 
"no  sugar,"  "zero  sugar,"  "without 
sugar,"  "sugarless,"  "trivial  source  of 
sugar,"  "negligible  source  of  sugar,"  or 
"dietarily  insignificant  source  of  sugar" 
may  reasonably  be  expected  to  be 
regarded  by  consumers  as  terms  that 
represent  that  the  product  contains  no 
sugars  or  sweeteners,  e.g.,  "sugar  free." 
or  "no  sugar,"  as  indicating  a  product 
which  is  low  in  calories  or  significantly 
reduced  in  calories.  Consequently, 
except  as  provided  in  paragraph  (c)(2)  of 
this  section,  a  product  may  not  be 
labeled  with  such  terms  unless: 

(i)  The  product  contains  less  than  0.5 
g  of  sugars,  as  defined  in 
§  381.409(c)(6)(ii),  per  reference  amount 
customarily  consumed  and  per  labeled 
serving  size  or,  in  the  case  of  a  meal- 
type  product,  less  than  0.5  g  of  sugars 
per  labeled  serving  size; 

(ii)  The  product  contains  no 
ingredient  that  is  a  sugar  or  that  is 
generally  understood  by  consiuners  to 
contain  sugars  unless  the  listing  of  the 
ingredient  in  the  ingredients  statement 
is  followed  by  an  asterisk  that  refers  to 
the  statement  below  the  list  of 
ingredients,  which  states:  "Adds  a 
trivial  amount  of  sugar."  "adds  a 
negligible  amount  of  sugar,"  or  "adds  a 
dietarily  insignificant  amount  of  sugar;" 
and 

(iii)(A)  It  is  labeled  "low  calorie"  or 
"reduced  calorie"  or  bears  a  relative 
claim  of  special  dietary  usefulness 
labeled  in  compliance  with  paragraphs 
(b)(2),  (b)(3),  (b)(4).  or  (b)(5)  of  this 
section;  or 

(B)  Such  term  is  immediately 
accompanied,  each  time  it  is  used,  by 
either  the  statement  "not  a  reduced 
calorie  product,"  "not  a  low  calorie 
product,"  or  "not  for  weight  control.  ' 

(2)  The  terms  "no  added  sugar," 
"without  added  sugar,"  or  "no  sugar 
added"  may  be  used  only  if: 

(i)  No  amount  of  sugars,  as  defined  in 
§  381.409(c)(6)(ii),  or  any  other 
ingredient  that  contains  sugars  that 
functionally  substitute  for  added  sugars 
is  added  during  processing  or 
packaging; 


(ii)  The  product  does  not  contain  an 
ingredient  containing  added  sugars  such 
as  jam,  jelly,  or  concentrated  fruit  juice: 

(iii)  The  sugars  content  has  not  been 
increased  above  the  amount  present  in 
the  ingredients  by  some  means  such  as 
the  use  of  enzymes,  except  where  the 
intended  functional  effect  of  the  process 
is  not  to  increase  the  sugars  content  of 
a  product,  and  a  functionally 
insignificant  increase  in  sugars  results; 

(iv)  The  product  that  it  resembles  and 
for  which  it  substitutes  normally 
contains  added  sugars;  and 

(v)  The  product  bears  a  statement  that 
the  product  is  not  "low  calorie"  or 
"calorie  reduced"  (unless  the  product 
meets  the  requirements  for  a  'low  '  or 
"reduced  calorie"  product)  and  that 
directs  consumers'  attention  to  the 
nutrition  panel  for  further  information 
on  sugar  and  calorie  content. 

(3)  Paragraph  (c)(1)  of  this  section 
shall  not  apply  to  a  factual  statement 
that  a  product,  including  products 
intended  specifically  for  infants  and 
children  less  than  2  years  of  age,  is 
unsweetened  or  contains  no  added 
sweeteners  in  the  case  of  a  product  that 
contains  apparent  substantial  inherent 
sugar  content,  e.g.,  juices. 

(4)  The  terms  "reduced  sugar," 
"reduced  in  sugar,"  "sugar  reduced." 
"less  sugar,"  "lower  sugar,"  or  "lower 

in  sugar"  may  be  used  on  the  label  or 
in  labeling  of  products,  except  meal- 
type  products  as  defined  in  §  381.413(1), 
provided  that: 

(i)  The  product  contains  at  least  25 
percent  less  sugars  per  reference  amount 
customarily  consumed  than  an 
appropriate  reference  product  as 
described  in  §  381.413(j)(l);  and 

(ii)  As  required  in  §  381.413(j)(2)  for 
relative  claims: 

(A)  The  identity  of  the  reference 
product  and  the  percent  (or  fraction) 
that  the  sugars  differ  between  the  two 
products  are  declared  in  immediate 
proximity  to  the  most  prominent  such 
claim  (e.g..  "this  product  contains  25 
percent  less  sugar  than  our  regular 
product'");  and 

(B)  Quantitative  information 
comparing  the  level  of  the  sugar  in  the 
product  per  labeled  serving  size  with 
that  of  the  reference  product  that  it 
replaces  is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
information  (e.g.,  "suc^r  content  has 
been  lowered  from  8  g  to  6  g  per 
serving"). 

(5)  The  terms  defined  in  paragraph 
(c)(4)  of  this  section  may  be  used  on  the 
label  or  in  labeling  of  a  meal-type 
product  as  defined  in  §381.413(1), 
provided  that: 

(i)  The  product  contains  at  least  25 
percent  less  sugars  per  100  g  of  product 


than  an  appropriate  reference  product  as 
described  in  §  381.413(j)(l);  and 

(ii)  As  required  in  §381.413(j)(2)  for 
relative  claims: 

(A)  The  identity  of  the  reference 
product  and  the  percent  (or  fraction) 
that  the  sugars  differ  between  the  two 
products  are  declared  in  immediate 
proximity  to  the  most  prominent  such 
claim  (e.g.,  "reduced  sugar  product' — 
25%  less  sugar  thaa  our  regular 

product' ");  and 

(B)  Quantitative  information 
comparing  the  level  of  the  nutrient  in 
the  product  per  specified  weight  with 
that  of  the  reference  product  that  it 
replaces  is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
information  (e.g.,  '"sugar  content  has 
been  reduced  from  17  g  per  3  oz  to  13 

g  per  3  oz"). 

26.  Section  381.461  is  revised  to  read 
as  follows: 

§  381 .461     Nutrient  content  claims  for  the 
sodium  content. 

(a)  General  requirements.  A  claim 
about  the  level  of  sodium  in  a  product 
may  only  be  made  on  the  label  or  in 
labeling  of  the  product  if: 

(1)  The  claim  uses  one  of  the  terms 
defined  in  this  section  in  accordance 
with  the  definition  for  that  term; 

(2)  The  claim  is  made  in  accordance 
with  the  general  requirements  for 
nutrient  content  claims  in  §381.413; 
and 

(3)  The  product  for  which  the  claim 
is  made  is  labeled  in  accordance  with 
§381.409. 

(b)  Sodium  content  claims.  (1)  The 
terms  "sodium  free,"  "free  of  sodium,." 
"no  sodium,  "  "zero  sodium,"  "without 
sodium,"  "trivial  source  of  sodium," 

"neghgible  source  of  sodium."  or 
"dietarily  insignificant  source  of 
sodium"  may  be  used  on  the  label  or  in 
labeling  of  products,  provided  that: 

(i)  The  product  contains  less  than  5 
milligrams  (mg)  of  sodium  per  reference 
amount  customarily  consumed  and  per 
labeled  serving  size  or,  in  the  case  of  a 
meal-type  product,  less  than  5  mg  of 
sodium  ptT  labeled  serving  size; 

(ii)  The  product  contains  no 
ingredient  that  is  sodium  chloride  or  is 
generally  understood  by  consumers  to 
contain  sodium  unless  the  listing  of  the 
ingredient  in  the  ingredients  statement 
is  followed  by  an  asterisk  that  refers  to 
the  statement  below  the  list  of 
ingredients,  which  states:  "Adds  a 
trivial  amount  of  sodium,"  "adds  a 
negligible  amount  of  sodium"  or  "adds 
a  dietarily  insignificant  amount  of 
sodium;"  and 

(iii)  If  the  product  meets  these 
conditions  without  the  benefit  oflspecial 
processing,  alteration,  formulation,  or 


reformulation  to  lower  the  sodium 
content,  it  is  labeled  to  clearly  refer  to 
all  products  of  its  type  and  not  merely. 
to  the  particular  brand  to  which  the 
label  attaches. 

(2)  The  terms  "very  low  sodium"  or 
"very  low  in  sodium"  may  be  used  on 
the  label  or  in  labeling  of  products, 
except  meal-type  products  as  defined  in 
§  381.413(1).  provided  that: 

(i)(A)  The  product  has  a  reference 
amount  customarily  consumed  greater 
than  30  grams  (g)  or  greater  than  2 
tablespoons  (tbsp)  and  contains  35  mg 
or  less  sodium  per  reference  amount 
customarily  consumed;  or 

(B)  The  product  has  a  reference 
amount  customarily  consumed  of  30  g 
or  less  or  2  tbsp  or  less  and  contains  35 
mg  or  less  sodium  per  reference  amount 
customarily  consumed  and  per  50  g  (for 
dehydrated  products  that  must  be 
reconstituted  before  typical 
consumpfion  with  water  or  a  diluent 
containing  an  insignificant  amount,  as 
defined  in  §  381.409(f)(1).  of  all 
nutrients  per  reference  amount 
customarily  consumed,  the  per-50-g 
criterion  refers  to  the  "as  prepared" 
form);  and 

(ii)  If  llie  product  meets  these 
conditions  without  the  benefit  of  special 
processing,  alteration,  formulation,  or 
reformulation  to  lower  the  sodium 
content,  it  is  labeled  to  clearly  refer  to 
all  products  of  its  type  and  not  merely 
to  the  particular  brand  to  which  the 
label  attaches. 

(5)  The  terms  defined  in  paragraph 
(b)(4)  of  this  section  may  be  used  on  the 
label  or  in  labeling  of  a  meal-type 
product  as  defined  in  §  381.413(1). 
provided  that: 

(i)  The  product  contains  140  mg  or 
less  sodium  per  100  g  of  product;  and 

(ii)  If  the  product  meets  these 
conditions  without  the  benefit  of  special 
processing,  alteration,  formulation,  or 
reformulation  to  lower  the  sodium 
content,  it  is  labeled  to  clearly  refer  to 
all  products  of  its  type  and  not  merely 
to  the  particular  brand  to  which  the 
label  attaches. 

(6)  The  terms  "reduced  sodium," 
"reduced  in  sodium,"  "sodium 
reduced,"  "less  sodium,"  "lower 
sodium,'"  or  "lower  in  sodium"  may  be 
used  on  the  label  or  in  labeling  of 
products,  except  meal-type  products  as 
defined  in  §381.413(1),  "provided  that: 

(i)  The  product  contains  at  least  25 
percent  less  sodium  per  reference 
amount  customarily  consumed  than  an 
appropriate  reference  product  as 
described  in  §  381.413(j)(l);  and 

(ii)  As  required  in  §  381.413(j)(2)  for 
relative  claims: 

(A)  The  identity  of  the  reference 
product  and  the  percent  (or  fraction) 
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used  on  the  label  or  in  labeling  of 
products  only  if: 

(i)  No  salt  is  added  during  processing; 

(ii)  The  product  that  it  resembles  and 
for  which  it  substitutes  is  normally 
processed  with  salt;  and 

(iii)  If  the  product  is  not  sodium  free, 
the  statement  "not  a  sodium  free 
product"  or  "hot  for  control  of  sodium 
in  the  diet"  appears  adjacent  to  the 
nutrition  information  of  the  product 
bearing  the  claim. 

(3)  Paragraph  (c)(2)  of  this  section 
shall  not  apply  to  a  factual  statement 
that  a  product  intended  specifically  for 
infants  and  children  less  than  2  years  of 
age  is  unsalted,  provided  such  statement 
refers  to  the  taste  of  the  product  and  is 
not  false  or  otherwise  misleading. 

27.  Section  381.462  is  revised  to  read 
as  follows: 

§  381.462    Nutrient  content  claims  for  fat, 
fatty  acids,  and  cholesterol  content ' 

(a)  General  requirements.  A  claim 
about  the  level  of  fat,  fatty  acid,  and 
cholesterol  in  a  product  may  only  be 
made  on  the  label  or  in  labeling  of 
products  if: 

(1)  The  claim  uses  one  of  the  terms 
defined  in  this  section  in  accordance 
with  the  definition  for  that  term; 

(2)  The  claim  is  made  in  accordance 
with  the  general  requirements  for 
nutrient  content  claims  in  §  381 .413; 
and 

(3)  The  product  for  which  the  claim 
is  made  is  labeled  in  accordance  with 
§381.409. 

(b)  Fat  content  claims.  (1)  The  terms 
"fat  free,"  "free  of  fat,"  "no  fat,"  "zero 
fat,"  "without  fat,"  "nonfat,"  "trivial 
source  of  fat,"  "negligible  source  of  fat," 
or  "dietarily  insignificant  source  of  fat" 
may  be  used  on  the  label  or  in  labeling 
of  products,  provided  that: 

(i)  The  product  contains  less  than  0.5 
gram  (g)  of  fat  per  reference  amount 
customarily  consumed  and  per  labeled 
serving  size  or,  in  the  case  of  a  meal- 
tvpe  product,  less  than  0.5  g  of  fat  per 
labeled  serving  size; 

(ii)  The  product  contains  no  added 
ingredient  that  is  a  fat  or  is  generally 
understood  by  consumers  to  contain  fat 
unless  the  listing  of  the  ingredient  in  the 
ingredients  statement  is  followed  by  an 
asterisk  that  refers  to  the  statement 
below  the  list  of  ingredients,  which 
states:  "Adds  a  trivial  amount  of  fat." 
'adds  a  negligible  amount  of  fat,"  or 
"adds  a  dietarily  insignificant  amount  of 
fat";  and 

(iii)  If  the  product  meets  thes.e 
conditions  without  the  benefit  of  special 
processing,  alteration,  formulation,  or 
reformulation  to  lower  the  fat  content,  it 
is  labeled  to  clearly  refer  to  all  products 
of  its  type  and  not  merely  to  the 


particular  brand  to  which  the  label 
attaches. 

(2)  The  terms  "low  fat,"  "low  in  fat," 
"contains  a  small  amount  of  fat,"  "low 
source  of  fat,"  or  "little  fat"  may  be  used 
on  the  label  and  in  labeling  of  products, 
except  meal-type  products  as  defined  in 
§381.413(1),  provided  that: 

(i)(A)  The  product  has  a  reference 
amount  customarily  consumed  greater 
than  30  g  or  greater  than  2  tablespoons 
(tbsp)  and  contains  3  g  or  less  of  fat  per 
reference  amount  customarily 
consumed;  or 

(B)  The  product  has  a  reference 
amount  customarily  consumed  of  30  g 
or  less  or  2  tbsp  or  less  and  contains  3 
g  or  less  of  fat  per  reference  amount 
customarily  consumed  and  per  50  g  (for 
dehydrated  products  that  must  be 
reconstituted  before  typical 
consumption  with  water  or  a  diluent 
containing  an  insignificant  amount,  as 
defined  in  §381. 409(f)(1),  of  all 
nutrients  per  reference  amount 
customarily  consumed,  the  per-50-g 
criterion  refers  to  the  "as  prepared" 
form). 

(ii)  If  the  product  meets  these 
conditions  without  the  benefit  of  special 
processing,  alteration,  formulation,  or 
reformulation  to  lower  the  fat  content,  it 
is  labeled  to  clearly  refer  to  all  products 
of  its  type  and  not  merely  to  the 
particular  brand  to  which  the  label 
attaches. 

(3)  The  terms  defined  in  paragraph 
(b)(2)  of  this  section  may  be  used  on  the 
label  or  in  labeling  of  a  meal-type 
product  as  defined  in  §  381.413(1), 
provided  that: 

(i)  The  product  contains  3  g  or  less  of 
total  fat  per  100  g  of  product  and  not 
more  than  30  percent  of  calories  from 
fat;  and 

(ii)  If  the  product  meets  these 
conditions  without  the  benefit  of  special 
processing,  alteration,  formulation,  or 
reformulation  to  lower  the  fat  content,  it 
is  labeled  to  clearly  refer  to  all  products 
of  its  type  and  not  merely  to  the 
particular  brand  to  which  the  label 
attaches. 

(4)  The  terms  "reduced  fat,"  "reduced 
in  fat,"  "fat  reduced,"  "less  fat,"  "lower 
fat."  or  'lower  in  fat"  may  be  used  on 
the  label  or  in  labeling  of  products, 
except  meal-type  products  as  defined  in 
§  381.413(1),  provided  that: 

(i)  The  producf^ontains  at  least  25 
percent  less  fat  per  reference  amount 
customarily  consumed  than  an 
appropriate  reference  product  as 
described  in  §  381.413(j){l);  and 

(ii)  As  required  in  §381.413(j)(2)  for 
relative  claims: 

(A)  The  identity  of  the  reference 
product  and  the  percent  (or  fraction) 
that  the  fat  differs  between  the  two 


products  are  declared  in  immediate 
proximity  to  the  most  prominent  such 
claim  (e.g..  "reduced  fat — 50  percent 
less  fat  than  our  regular  'product' ");  and 

(E)  Quantitative  information 
ccmparing  the  level  of  fat  in  the  product 
per  labeled  serving  size  with  that  of  the 
reference  product  that  it  replaces  is 
declared  adjacent  to  the  most  prominent 
claim  or  to  the  nutrition  information 
(e.g.,  "fat  content  has  been  reduced  from 
8  g  to  4  g  per  serving"). 

(iii)  Claims  described  in  paragraph 
(b)(4)  of  this  section  may  not  be  made 
on  the  label  or  in  labeling  of  a  product 
if  the  nutrient  content  of  the  reference 
product  meets  the  definition  for  "low 
fat." 

(5)  The  terms  defined  in  paragraph 
(b)(4)  of  this  section  may  be  used  on  the 
label  or  in  labeling  of  a  meal-type 
product  as  defined  in  §  381.413(1), 
provided  that: 

(i)  The  product  contains  at  least  25 
percent  less  fat  per  100  g  of  product 
than  an  appropriate  reference  product  as 
described  in  §  381.413(j)(l);  and 

(ii)  As  required  in  §  381.413(j)(2)  for 
relative  claims: 

(A)  The  identity  of  the  reference 
product  and  the  percent  (or  fraction) 
that  the  fat  differs  between  the  two 
products  are  declared  in  immediate 
pro.ximity  to  the  most  prominent  such 
claim  (e.g.,  "reduced  fat  'product',  33 
percent  less  fat  per  3  oz  than  our  regular 
'product' ");  and 

(B)  Quantitative  information 
comparing  the  level  of  fat  in  the  product 
per  specified  weight  with  that  of  the 
reference  product  that  it  replaces  is 
declared  adjacent  to  the  most  prominent 
such  claim  or  to  the  nutrition 
information  (e.g.,  "fat  content  has  been 
reduced  from  8  g  per  3  oz  to  5  g  per  3 
oz"). 

(iii)  Claims  described  in  paragraph 
(b)(5)  of  this  section  may  not  be  made 
on  the  label  or  in  labeling  of  a  product 
if  the  nutrient  content  of  the  reference 
product  meets  the  definition  for  "low 
fat." 

(6)  The  term  " percent  fat 

free"  may  be  used  on  the  label  or  in 
labeling  of  products,  provided  that: 

(i)  The  product  meets  the  criteria  for 
"low  fat"  in  paragraph  (b)(2)  or  (b)(3)  of 
this  section; 

(ii)  The  percent  declared  and  the 
words  "fat  free"  are  in  uniform  type 
size;  and 

(iii)  A  "100  percent  fat  free"  claim 
may  be  made  only  on  products  that 
meet  the  criteria  for  "fat  free"  in 
paragraph  (b)(1)  of  this  section,  that 
contain  less  than  0.5  g  of  fat  per  100  g, 
and  that  contain  no  added  fat. 

(iv)  A  synonym  for  ".     .      percent  fat 
free"  is  " percent  lean." 


(c)  Fatty  acid  content  claims.  (1)  The 
terms  "saturated  fat  free,"  "free  of 
saturated  fat."  "no  saturated  fat."  "zero 
saturated  fat,"  "without  saturated  fat," 
"trivial  source  of  saturated  fat," 
"neghgible  source  of  saturated  fat,"  or 
"dietarily  insignificant  source  of 
saturated  fat"  may  be  used  on  the  label 
or  in  labeling  of  products,  provided  that: 

(i)  The  product  contains  less  than  0.5 
g  of  saturated  fat  and  less  than  0.5  g 
trans  fatty  acids  per  reference  amount 
customarily  consumed  and  per  labeled 
serving  size  or,  in  the  case  of  a  meal- 
type  product,  less  than  0.5  g  of  saturated 
fat  and  less  than  0.5  g  trans  fatty  acids 
per  labeled  serving  size; 

(ii)  The  product  contains  no 
ingredient  that  is  generally  understood 
by  consumers  to  contain  saturated  fat 
unless  the  listing  of  the  ingredient  in  the 
ingredients  statement  is  followed  by  an 
asterisk  that  refers  to  the  statement 
below  the  list  of  ingredients,  which 
states:  "Adds  a  trivial  amount  of 
saturated  fat,"  "adds  a  negligible 
amount  of  saturated  fat."  or  "adds  a 
dietarily  insignificant  amount  of 
saturated  fat;"  and 

(iii)  If  the  product  meets  these 
conditions  without  the  benefit  of  special 
processing,  alteration,  formulation,  or 
reformulation  to  lower  saturated  fat 
content,  it  is  labeled  to  clearly  refer  to 
all  products  of  its  type  and  not  merely 
to  the  particular  brand  to  which  the 
label  attaches. 

(2)  The  terms  "low  in  saturated  fat," 
"low  saturated  fat."  "contains  a  small 
amount  of  saturated  fat,"  "low  source  of 
saturated  fat,"  or  "a  little  saturated  fat" 
may  be  used  on  the  label  or  in  labeling 
of  products,  except  meal-type  products 
as  defined  in  §381.413(1).  provided  that: 

(i)  The  product  contains  1  g  or  less  of 
saturated  fat  per  reference  amount 
customarily  consumed  and  not  more 
than  15  percent  of  calories  from 
saturated  lat;  and 

(ii)  If  the  product  meets  these 
conditions  without  benefit  of  special 
processing,  alteration,  formulation,  or 
reformulation  to  lower  saturated  fat 
content,  it  is  labeled  to  clearly  refer  to 
all  products  of  its  type  and  not  merely 
to  the  particular  brand  to  which  the 
label  attaches. 

(3)  The  terms  defined  in  paragraph 
(c)(2)  of  this  section  may  be  used  on  the 
label  or  in  labeling  of  a  meal-type 
product  as  defined  in  §  381.413(1), 
provided  that; 

(i)  The  product  contains  1  g  or  less  of 
saturated  fat  per  100  g  and  less  than  10 
percent  calories  from  saturated  fat;  and 

(ii)  If  the  product  meets  these 
conditions  without  the  benefit  of  special 
processing,  alteration,  formulation,  or 
reformulation  to  lower  saturated  fat 


content,  it  is  labeled  to  clearly  refer  to 
all  products  of  its  type  and  not  merely 
to  the  particular  brand  to  which  the 
label  attaches. 

(4)  The  terms  "reduced  saturated  fat," 
"reduced  in  saturated  fat,"  "saturated 
fat  reduced,"  "less  saturated  fat," 
'lower  saturated  fat,"  or  "lower  in 
saturated  fat"  may  be  used  on  the  label 
or  in  labeling  of  products,  except  meal- 
type  products  as  defined  in  §  381.413(1), 
provided  that: 

(i)  The  product  contains  at  least  25 
percent  less  saturated  fat  per  reference 
amount  customarily  consumed  than  an 
appropriate  reference  product  as 
described  in  §  381.413(j)(l);  and 

(ii)  As  required  in  §  381.413(j)(2)  for 
relative  claims: 

(A)  The  identity  of  the  reference 
product  and  the  percent  (or  fraction) 
that  the  saturated  fat  differs  between  the 
two  products  are  declared  in  immediate 
pro.ximity  to  the  most  prominent  such 
claim  (e.g..  "reduced  saturated  fat 
■product",  contains  50  percent  less 
saturated  fat  than  the  national  average 
for  'product'  ');  and 

(B)  Quantitative  information 
comparing  the  level  of  saturated  fat  in 
the  product  per  labeled  serving  size 
with  that  of  the  reference  product  that 
it  replaces  is  declared  adjacent  to  the 
most  prominent  claim  or  to  the  nutrition 
information  (e.g.,  "saturated  fat  reduced 
from  3  g  to  1.5  g  per  serving"). 

(iii)  Claims  described  in  paragraph 
(c)(4)  of  this  section  may  not  be  made 
on  the  label  or  in  labeling  of  a  product 
if  the  nutrient  content  of  the  reference 
product  meets  the  definition  for  "low 
saturated  fat." 

(5)  The  terms  defined  in  paragraph 
(c)(4)  of  this  section  may  be  used  on  the 
label  or  in  labeling  of  a  meal-type 
product  as  defined  in  §381.413(1), 
provided  that: 

(i)  The  product  contains  at  least  25 
percent  less  saturated  fat  per  100  g  of 
product  than  an  appropriate  reference 
product  as  described  in  §381.413(j)(l); 
and 

(ii)  As  required  in  §  381.413(j)(2)  for 
relative  claims: 

(A)  The  identity  of  the  reference 
product  and  the  percent  (or  fraction) 
that  the  saturated  fat  differs  between  the 
two  products  are  declared  in  immediate 
proximity  to  the  most  prominent  such 
claim  (e.g..  "reduced  saturated  fat 
"product",  50  percent  less  saturated  fat 
than  our  regular  "product"  "),  and 

(B)  Quantitative  information 
comparing  the  level  of  saturated  fat  in 
the  product  per  specified  weight  with 
that  of  the  reference  product  that  it 
replaces  is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
information  (e.g.,  "saturated  fat  content 
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has  been  n  iduced  from  2.5  g  per  3  oz  to 
1.5gper3oz"). 

(iii)  Clai  ns  described  in  paragraph 
(c)(5)  of  th  s  section  may  not  be  made 
on  the  lab(  1  or  in  labeling  of  a  product 
if  the  nutri  ent  content  of  the  reference 
product  m  ;ets  the  definition  for  "low 
saturated  fat." 

(d)  Choi  ^sterol  content  claims.  (1)  The 
terms  "ch(  lesterol  free."  "free  of 
cholestero  ,"  "zero  cholesterol," 
"without  cholesterol,"  "no  cholesterol," 
"trivial  so  irce  of  cholesterol," 
"negligibld  soiu-ce  of  cholesterol,"  or 
"dietarily  nsignificant  source  of 
cholestero  "  may  be  used  on  the  label  or 
in  labeling  of  products,  provided  that: 

(i)  The  I  roduct  contains  less  than  2 
milligram!  (mg)  of  cholesterol  per 
reference  <  mount  customarily 
consumed  and  per  labeled  serving  size 
or,  in  the  ( ase  of  a  meal-type  product  as 
defined  in  §  381.413(1),  less  than  2  mg 
of  cholest*  rol  per  labeled  serving  size; 

(ii)  The  )roduct  contains  no 
ingredient  that  is  generally  understood 
by  consun  ers  to  contain  cholesterol, 
unless  the  listing  of  the  ingredient  in  the 
ingredients  statement  is  followed  by  an 
asterisk  that  refers  to  the  statement 
below  the  list  of  ingredients,  which 
states:  "A(  ds  a  trivial  amount  of 
cholesterol,"  "adds  a  negligible  amount 
of  cholesterol,"  or  "adds  a  dietarily 
insignificent  amoimt  of  cholesterol"; 

(iii)  The  product  contains  2  g  or  less 
of  saturated  fat  per  reference  amount 
customari  y  consumed  or,  in  the  case  of 
a  meal-type  product  as  defined  in 
§  381.413( ;),  2  g  or  less  of  saturated  fat 
per  labelei  1  serving  size;  and 

(iv)  If  th  B  product  meets  these 
conditions  without  the  benefit  of  special 
processinj;,  alteration,  formulation,  or 
reformula  ion  to  lower  cholesterol 
content,  it  is  labeled  to  clearly  refer  to 
all  produc  is  of  its  type  and  not  merely 
to  the  pari  icular  brand  to  which  it 
attaches;  ( r 

(v)  If  th(  I  product  meets  these 
condition  i  only  as  a  result  of  special 
processini ;,  alteration,  formulation,  or 
reformula  ion,  the  amount  of  cholesterol 
is  reduce*  by  25  percent  or  more  from 
the  referei  ice  product  it  replaces  as 
described^in  §  381.413(j)(l)  and  for 
which  it  stibstitutes  as  described  in 
§  381.413ld)  that  has  a  significant  (e.g., 
5  percent  br  more  of  a  national  or 
jiarket)  market  share.  As 
§381.413(j)(2)  for  relative 


regional 
required 
claims: 

(A)  Th 
product 


identity  of  the  reference 
d  the  percent  (or  fraction) 
that  the  cholesterol  was  reduced  are 
declared  jn  immediate  proximity  to  the 
most  proihinent  such  claim  (e.g., 
"choleste  -ol  free  'product',  contains  100 
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percent  less  cholesterol  than  'reference 
product' ");  and 

(B)  Quantitative  information 
comparing  the  level  of  cholesterol  in  the 
product  per  labeled  serving  size  with 
that  of  the  reference  product  that  it 
replaces  is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
information  (e.g..  "contains  no 
cholesterol  compared  with  30  mg  in  one 
serving  of  'reference  product' "). 

(2)  The  terms  "low  in  cholesterol," 
"low  cholesterol,"  "contains  a  small 
amount  of  cholesterol."  "low  source  of 
cholesterol,"  or  "little  cholesterol"  may 
be  used  on  the  label  or  in  labeling  of 
products,  except  meal-type  products  as 
defined  in  §  381.413(1),  provided  that: 

(i)(A)  If  the  product  has  a  reference 
amount  customarily  consumed  greater 
than  30  g  or  greater  than  2  tbsp: 

[1]  The  product  contains  20  mg  or  less 
of  cholesterol  per  reference  amount 
customarily  consumed;  and 

(2)  The  product  contains  2  g  or  less 
of  saturated  fat  per  reference  amount 
customarily  consumed;  or 

(B)  If  the  product  has  a  reference 
amount  customarily  consumed  of  30  g 
or  less  or  2  tbsp  or  less: 

(1)  The  product  contains  20  mg  or  less 
of  cholesterol  per  reference  amount 
customarily  consiuned  and  per  50  g  (for 
dehydrated  products  that  must  be 
reconstituted  before  typical 
consumption  wnth  water  or  a  diluent 
containing  an  insignificant  amount,  as 
defined  in  §381.409(0(1).  of  all 
nutrients  per  reference  amount 
customarily  consumed,  the  per-50-g 
criterion  refers  to  the  "as  prepared" 
form);  and 

{2)  The  product  contains  2  g  or  less 
of  saturated  fat  per  reference  amoimt 
customarily  consumed. 

(ii)  If  the  product  meets  these 
conditions  without  the  benefit  of  special 
processing,  alteration,  formulation,  or 
reformulation  to  lower  cholesterol 
content,  it  is  labeled  to  clearly  refer  to 
all  products  of  its  type  and  not  merely 
to  the  particular  brand  to  which  the 
label  attaches;  or 

(iii)  If  the  product  contains  20  mg  or 
less  of  cholesterol  only  as  a  result  of 
special  processing,  alteration, 
formulation,  or  reformulation,  the 
amount  of  cholesterol  is  reduced  by  25 
percent  or  more  from  the  reference 
product  it  replaces  as  described  in 
§  381.413(j)(l)  and  for  which  it 
substitutes  as  described  in  §  381.413(d) 
that  has  a  significant  (e.g.,  5  percent  or 
more  of  a  national  or  regional  market) 
market  share.  As  required  in 
§  381.413(j)(2)  for  relative  claims: 
(A)  The  identity  of  the  reference 
product  and  the  percent  (or  fraction) 
that  the  cholesterol  has  been  reduced 


are  declared  in  immediate  proximity  to 
the  most  prominent  such  claim  (e.g., 
"low  cholesterol  'product',  contains  85 
percent  less  cholesterol  than  our  regular 
'product'");  and 

(B)  Quantitative  information 
comparing  the  level  of  cholesterol  in  the 
product  per  labeled  serving  size  with 
that  of  the  reference  product  that  it 
replaces  is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
information  (e.g.,  "cholesterol  lowered 
from  30  mg  to  5  mg  per  serving"). 

(3)  The  terms  defined  in  paragraph 
(d)(2)  of  this  section  may  be  used  on  the 
label  or  in  labeling  of  a  meal-type 
product  as  defined  in  §  381.413(1), 
provided  that: 

(i)  The  product  contains  20  mg  or  less 
of  cholesterol  per  100  g  of  product; 

(ii)  The  product  contains  2  g  or  less 
of  saturated  fat  per  100  g  of  product;  and 

(iii)  If  the  product  meets  tnese 
conditions  without  the  benefit  of  special 
processing,  alteration,  formulation,  or 
reformulation  to  lower  cholesterol 
content,  it  is  labeled  to  clearly  refer  to 
all  products  of  its  type  and  not  merely 
to  the  particular  brand  to  which  the 
label  attaches. 

(4)  The  terms  "reduced  cholesterol." 
"reduced  in  cholesterol."  "cholesterol 
reduced."  "less  cholesterol."  "lower 
cholesterol."  or  "lower  in  cholesterol" 
may  be  used  on  the  label  or  in  labeling 
of  products  or  products  that  substitute 
for  those  products  as  specified  in 

§  381.413(d),  excluding  meal-type 
products  as  defined  in  §  381.413(1), 
provided  that: 

(i)  The  product  has  been  specifically 
formulated,  altered,  or  processed  to 
reduce  its  cholesterol  by  25  percent  or 
more  from  the  reference  product  it 
replaces  as  described  in  §381.413(j)(l) 
and  for  which  it  substitutes  as  described 
in  §  381.413(d)  that  has  a  significant 
(e.g.,  5  percent  or  more  of  a  national  or 
regional  market)  market  share; 

(ii)  The  product  contains  2  g  or  less 
of  saturated  fat  per  reference  amount 
customarily  consumed;  and 

(iii)  As  required  in  §  381.413(j)(2)  for 
relative  claims: 

(A)  The  identity  of  the  reference 
product  and  the  percent  (or  fraction) 
that  the  cholesterol  has  been  reduced 
are  declared  in  immediate  proximity  to 
the  most  prominent  such  claim  (e.g., 
"25  percent  less  cholesterol  than 
'reference  product' ");  and 

(B)  Quantitative  information 
comparing  the  level  of  cholesterol  in  the 
product  per  labeled  serving  size  with 
that  of  the  reference  product  that  it 
replaces  is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
information  (e.g.,  "cholesterol  lowered 
from  55  mg  to  30  mg  per  serving"). 


(iv)  Claims  described  in  paragraph  ^ 
(d)(4)  of  this  section  may  not  be  made 
on  the  label  or  in  labeling  of  a  product 
if  the  nutrient  content  of  the  reference 
product  meets  the  definition  for  "low 
cholesterol." 

(5)  The  terms  defined  in  paragraph 
(d)(4)  of  this  section  may  be  used  on  the 
label  or  in  labeling  of  a  meal-type 
product  as  defined  in  §  381.413(1). 
provided  that:  * 

(i)  The  product  has  been  specifically 
formulated,  altered,  or  processed  to 
reduce  its  cholesterol  by  25  percent  or 
more  from  the  reference  product  it 
replaces  as  described  in  §  381.413(j)(l) 
and  for  which  it  substitutes  as  described 
in  §38 1.4 13(d)  that  has  a  significant 
(e.g.,  5  percent  or  more  of  a  national  or 
regional  market)  market  shue; 

(ii)  The  product  contains  2  g  or  less 
of  saturated  fat  per  100  g  of  product;  and 

(iii)  As  required  in  §  381.413(j)(2)  for 
relative  claims: 

(A)  The  identity  of  the  reference 
product  and  the  percent  (or  fraction) 
that  the  cholesterol  has  been  reduced 
are  declared  in  immediate  proximity  to 
the  most  prominent  such  claim  (e.g., 
"25%  less  cholesterol  than  "reference 
product' ");  and 

(B)  Quantitative  information 
comparing  the  level  of  cholesterol  in  the 
product  per  specified  weight  with  that 
of  the  reference  product  that  it  replaces 
is  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
information  (e.g.,  "cholesterol  content 
has  been  reduced  from  35  mg  per  3  oz 
to  25  mg  per  3  oz). 

(iv)  Claims  described  in  paragraph 
(d)(5)  of  this  section  may  not  be  made 
on  the  label  or  in  labeling  of  a  product 
if  the  nutrient  content  of  the  reference 
product  meets  the  definition  for  "low 
cholesterol." 


(e)  "Lean" and  "Extra  Lean" claims. 
(1)  The  term  "lean"  may  be  used  on  the 
label  or  in  labeling  of  a  product, 
provided  that  the  product  contains  less 
than  10  g  of  fat,  4.5  g  or  less  of  saturated 
fat.  and  less  than  95  mg  of  cholesterol 
per  100  g  of  product  and  per  reference 
amount  customarily  consumed  for 
individual  foods,  and  per  100  g  of 
product  and  per  labeled  ser\'ing  size  for 
meal-type  products  as  defined  in 
§381.413(1). 

(2)  The  term  "extra  lean"  may  be  used 
on  the  label  or  in  labeling  of  a  product, 
provided  that  the  product  contains  less 
than  5  g  of  fat,  less  than  2  g  of  saturated 
fat,  and  less  than  95  mg  of  cholesterol 
per  100  g  of  product  and  per  reference 
amount  customarily  consumed  for 
individual  foods,  and  per  100  g  of 
product  and  per. labeled  ser\ing  size  for 
meal-tvpe  products  as  defined  in 
§381.413(1). 

28.  Section  381.463  is  amended  by 
revising  the  section  reference  in 
paragraphs  (b)(2)  and  (b)(3)  from 
"§381.409(g)(l)"to"§381.409(f)(l).  ' 

29.  Section  381.469  is  amended  by 
removing  the  word  "rule"  from  the  third 
sentence  of  paragraph  (m)(5). 

30.  Section  381.480  is  amended  by 
revising  paragraphs  (e)  and  (f)  to  read  as 
follows: 

§  381.480    Label  statements  relating  to 
usefulness  In  reducing  or  maintaining  body 
weight. 

*        *        •        *        * 

(e)  "Label  terms  suggesting  usefulness 
as  low  calorie  or  reduced  calorie  foods  ". 
(1)  Except  as  provided  in  paragraphs 
(e)(2)  and  (e)(3)  of  this  section,  a 
product  may  be  labeled  with  terms  such 
as  "diet."  "dietetic,"  "artificially 
sweetened,"  or  "sweetened  with 
nonnutritive  sweetener"  only  if  the 
claim  is  not  false  or  misleading,  and  the 


product  is  labeled  "low  calorie"  or 
"reduced  calorie"  or  bears  another 
comparative  calorie  claim  in 
compliance  with  the  applicable 
provisions  in  this  subpart. 

(2)  Paragraph  (e)(1)  of  this  section 
shall  not  apply  to  any  use  of  such  terms 
that  is  specifically  authorized  by 
regulation  governing  a  particular  food, 
or,  unless  otherwise  restricted  by 
regulation,  to  any  use  of  the  term  "diet" 
that  clearly  shows  that  the  product  is 
offered  solely  for  a  dietary  use  other 
than  regulating  body  weight,  e.g.,  "for 
low  sodium  diets." 

(3)  Paragraph  (e)(1)  of  this  section 
shall  not  apply  to  any  use  of  such  tenns 
on  a  formulated  meal  replacement  or 
other  product  that  is  represented  to  bo 
of  special  dietary  use  as  a  whole  meal, 
pending  the  issuance  of  a  regulation 
governing  the  use  of  such  terms  on 
foods. 

(f)  "Sugar  free"  and  "no  added  sugar  ' 
Criteria  for  the  use  of  the  terms  "sugar 
free"  and  "no  added  sugar"  are 
provided  for  in  §  381.460(c). 

31.  Section  381.500  is  amended  by 
removing  the  word  "food"  after  the 
word  "poultry"  in  paragraph  (a) 
introductory  text;  by  revising  the  words 
"Products  produceci"  in  paragraph  (a)(1) 
introductory  text  to  the  words  "Food 
products  produced";  by  revising  the 
section  reference  in  paragraph  (r)(2)[iii) 
from"§381  409(e)"  to 
"§  381.409(d)(6)";  and  by  revising  the 
words  "at  21  CFR  101.9('d)(9)"  in 
paragraph  (c)(2)(v)  to  the  words  'in 
§  381.409(d)(9)'. 

Done  ai  Washington.  DC,  en  Dtt  em\wT  :2. 
1994. 

Michael  R.  Taylor, 

Acting  i  'ndtr  Secretary  for  Food  Safety. 
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(Pub.  L.  91-508,  codified  at 


12  U.S.C.  1829b  and  1951-1959.  and  31 
U.S.C.  5311-5329)  authorizes  the 
Secretary  of  the  Treasury  to  require 
financial  institutions  to  keep  records 
and  file  reports  that  the  Secretary 
determines  have  a  high  degree  of 
usefulness  in  criminal,  tax,  or  regulatory 
investigations  or  proceedings.  The 
authority  of  the  Secretary  to  administer 
the  Bank  Secrecy  Act  has  been 
delegated  to  the  Director  of  FinCEN.  The 
Bank  Secrecy  Act  was  amended  by  the 
Annunzio-Wylie  Anti-Money 
Laundering  Act  of  1992  (Pub.  L.  102- 
550),  which  authorizes  the  Treasury  and 
the  Board  to  prescribe  regulations  to 
require  maintenance  of  records 
regarding  domestic  and  international 
funds  transfers.  The  Treasury  and  the 
Board  are  required  to  promulgate 
jointly,  after  consultation  with  state 
banking  supervisors,  recordkeeping  and 
reporting  requirements  for  international 
wire  transfers  by  depository  institutions 
and  certain  nonbank  financial 
institutions.  In  issuing  this  final  rule, 
the  Treasury  and  the  Board  have 
considered  its  usefulness  in  criminal, 
tax.  or  regulatory  investigations  or 
proceedings  and  its  effect  on  the  cost 
and  efficiency  of  the  payments  system. 
The  Treasury  and  the  Board  are 
authorized  to  promulgate  regulations  for 
domestic  transfers  by  depository 
institutions.  The  Treasury,  but  not  the 
Board,  is  authorized  to  promulgate 
recordkeeping  and  reporting 
requirements  for  domestic  wire  transfers 
bv  nonbank  financial  institutions. 

In  August  1993.  the  Treasury  and  the 
Board  jointly  issued  for  public  comment 
a  proposal  to  enhance  the  recordkeeping 
requirements  relating  to  certain  wire 
transfers  by  financial  institutions  (58  FR 
46014,  August  31,  1993).  The  proposal 
was  distributed  to  state  banking 
supervisors.  Comments  were  requested 
on  all  aspects  of  the  proposal,  including 
the  usefulness  of  the  records  covered  by 
the  proposed  rule  for  law  enforcement 
purposes  and  the  effects  the  proposal 
might  have  on  the  cost  and  efficiency  of 
the  payments  system. 

At  the  same  time,  the  Treasury  issued 
a  companion  Notice  of  Proposed 
Rulemaking,  which  would  require 
financial  institutions  to  include  in 
transmittal  orders  certain  information 
that  must  be  retained  under  this  rule  (58 
FR  46021.  August  31. 1993).  While 
many  commenters  responded  to  both 
proposals  via  the  same  correspondence, 
comments  related  to  the  companion 
proposal  are  not  included  in  this 
summary. 

The  following  table  identifies  the 
number  of  commenters  by  type  of 
organization: 


Commercial  banking  organizations  48 

Trade  associations  20 

Credit  unions 12 

Broiler/dealers 4 

Federal  Reserve  Banks    4 

Regulaton,'  agencies  5 

Money  transmitting  providers  4 

Savings  institutions  2 

Clearing  house  associations  2 

Others  7 

Total  public  comments  108 

A.  Overview 

The  proposed  rule  would  require  each 
domestic  financial  institution  (as 
defined  in  the  Bank  Secrecy  Act 
regulations)  involved  in  a  wire  transfer 
to  collect  and  retain  certain  information 
for  five  years.  The  amount  and  type  of 
information  would  depend  upon  the 
type  of  financial  institution,  its  role  in 
the  particular  wire  transfer,  and  the 
relationship  of  the  parties  to  the 
transaction  with  the  financial 
institution. 

Many  commenters  expressed  general 
support  for  the  rule  and  its  objective  to 
combat  money  laundering.  A  few 
commenters.  primarily  smaller  financial 
institutions  with  low  wire  transfer 
volume,  indicated  that  they  were 
already  complying  with  the 
requirements.  The  Department  of  the 
Justice,  the  Internal  Revenue  Service, 
and  the  Office  of  the  Chief  Ptistal 
Inspector  supported  the  proposal, 
commenting  that  the  availability  of 
greater  user  information  will  be  a 
tremendous  asset  to  law  enforcement's 
ability  to  counteract  money  laundering 
activities.  These  law  enforcement 
agencies  suggested  that  the  regulation  be 
strengthened  further  to  assist  them  in 
identifying  illegal  activity.  Broker/ 
dealer  commenters  also  expressed 
general  support  for  the  proposed  rule. 
One  broker/dealer  commented  that  the 
proposed  regulation  was  a  reasonable 
and  highly  effective  response  to  law 
enforcement  needs.  Another  broker/ 
dealer  commented  that  the  rule 
generally  would  not  be  burdensome  to 
its  operations. 

Some  commenters.  however, 
expressed  doubts  that  the  proposed  rule 
would  deter  money  laundering.  A  small 
number  of  commenters  objected  to  the 
proposal  altogether,  indicating  that  the 
rule  was  overly  burdensome,  while 
additional  commenters  doubted  that  the 
benefits  of  the  rule  would  outweigh  the 
costs.  Two  commenters  believed  that 
law  enforcement  agencies  already  were 
being  inundated  with  enough  anti- 
money  laundering  information,  such  as 
currency  transaction  reports,  and  they 
did  not  believe  the  additional 
information  required  by  the  rule  would 
provide  sufficient  benefit  to  warrant 


collection.  A  few  commenters  suggested 
that  money  launderers  simply  would 
find  alternative  methods  to  circumvent 
the  recordkeeping  requirements, 
diluting  the  rule's  effectiveness. 

Three  of  the  four  nonbank  providers 
of  money  transmitting  services  that 
commented  strongly  opposed  the 
proposed  requirements.  One  commenter 
stated  that  the  Treasury  and  the  Board  • 
must  consider  the  fundamentally 
different  nature  of  nonbank  financial 
institution  operations  before  adopting  a 
final  rule.  These  commenters  indicated 
that  the  burden  on  nonbank  financial 
institutions  would  clearly  and 
substantially  outweigh  ttie  reasonably 
anticipated  benefit  to  law  enforcement. 

Other  commenters  indicated  that  it 
was  difficult  to  assess  the  burden  of  the 
proposal  because  certain  requirements, 
such  as  rptrievability,  were  not  clearly 
defined.  Many  commenters  suggested 
that  more  types  of  transactions  be 
exempted  from  the  rule. 

Based  on  the  comments  received,  the 
Treasury  and  the  Board  have  modified 
the  proposed  rule  to  reduce  the  burden 
associated  with  the  rule,  while 
maintaining  the  usefulness  of  the  rule  to 
law  enforcement  agencies.  The  final  rule 
exempts  wire  transfers  below  S3, 000. 
thereby  reducing  the  burden  of 
collecting,  maintaining,  and  retrieving 
wire  transfer  records.  This  exemption 
should  particularly  benefit  nonbank 
providers  of  money  transmitting 
services,  which  typically  handle 
smaller-value  transfers.  Other 
modifications  to  the  rule  limit  instances 
where  verification  is  required.  In 
addition,  the  final  rule  clarifies  the 
verification  and  retrievability 
requirements.  As  a  result  of  these 
changes,  the  Treasury  and  the  Board 
believe  that  the  benefit  of  having  the 
information  available  to  law 
enforcement  agencies  outweighs  the 
burden  associated  with  the  final  rule. 
Although  the  final  rule  cannot  prevent 
money  launderers  from  using  wire 
transfers  for  illegal  purposes,  the 
Treasury  and  the  Board  believe  that  the 
rule  will  help  trace  the  proceeds  of 
illegal  activity  and  identify  the 
participants  in  money  laundering 
schemes. 

The  Treasury  and  the  Board  will 
monitor  experience  under  this  final  rule 
to  assess  its  usefulness  to  law 
enforcement  and  its  effect  on  the  cost 
and  efficiency  on  the  payments  system. 
Within  36  months  of  the  effective  date, 
the  Treasury  and  the  Board  will  review 
the  effectiveness  of  this  final  rule  and 
will  consider  making  any  appropriate 
mmlifications. 


B.  Section-by-Section  Analysis 

Section  103.  U     Meaning  of  Temis 

The  proposed  rule  added  new 
definitions  to  the  existing  definitions  in 
the  Treasury  rules.  A  number  of  these 
new  definitions  applicable  to  banks 
were  identical  to  the  terms  used  in 
Uniform  Commercial  Code  Article  4A 
(UCC  4A)  (e.g.,  originator,  originator's 
bank,  payment  order,  and  others).  In 
addition,  the  proposed  rule  added  a 
number  of  new  definitions  applicable  to 
transactions  by  nonbank  financial 
institutions.  These  definitions  were 
intended  to  parallel  the  equivalent 
definitions  in  UCC  4A  [e.g..  transmitter, 
transmittor's  financial  institution, 
transmittal  order,  and  others).  In  order 
to  preserve  as  much  uniformity  as 
possible,  some  changes  have  been  made 
to  certain  proposed  definitions  to 
conform  them  more  closely  fo  the  UCC 
4A  definitions.  Several  defuiitions  [e.g. 
accept,  execution  date,  payment  date) 
are  defined  so  as  to  make  their  usage 
also  appropriate  for  transactions 
involving  nonbank  financial 
institutions;  otherwise,  they  are  similar, 
but  not  always  equivalent  in  practice,  to 
the  UCC  4A  definitions.  For  e.xample. 
under  the  final  rule's  definition  of 
accept,  when  a  beneficiary's  bank 
receives  a  transmittal  order  for  a 
recipient  that  is  the  customer  of  a 
nonbank  financial  institution  holding  an 
account  at  the  beneficiary's  bank,  the 
beneficiary's  bank  would  accept  the 
transmittal  order  by  executing  a 
corresponding  transmittal  order  to  the 
nonbank  financial  institution,  rather 
than  by  crediting  the  account  of  the 
nonbank  financial  institution,  which 
would  constitute  acceptance  under  UCC 
4A.  The  definition  of  intermediary 
financial  institution  was  revised  to 
include  an  intermediary  bank.  The 
definitions  of  transmittor,  transmittor's 
financial  institution,  recipient,  and 
recipient's  financial  institution  also 
were  revised  to  clarify  the  scope  of  these 
definitions  for  transmittals  of  funds 
involving  both  a  bank  and  nonbank 
financial  institution. 

The  Official  Comment  to  UCC  4A  is 
helpful  in  understanding  many  of  the 
definitions  adopted  in  the  final  rule. 
Terms  used  in  this  rule  that  are  not 
defined  have  the  meaning  given  them  in 
the  UCC,  imless  otherwise  indicated. 

One  bank  asked  whether  the  term 
payment  order  includes  drawdowns. 
Under  the  UCC  4A-104  Official 
Comment,  this  determination  depends 
generally  on  whether  the  drawdown  is 
a  credit  transfer.' 


''^  Under  the  OfTicial  Comiwm,  a  drawdown 
transfer  is  a  funds  transfer  if  the  person  transferring 


Another  commenter  asked  whether  a 
payment  order  includes  a  transaction 
where  Bank  A  instructs  its 
correspondent.  Bank  B.  to  debit  Bank 
A's  account  with  Bank  B  and  pay  a 
beneficiary  that  holds  an  account  with 
Bank  B.  This  instruction  meets  the 
definition  of  payment  order  in 
§  103.11(y)  and  under  UCC  4A-103.  In 
this  funds  transfer.  Bank  B  is  the 
benefician, 's  bank  and  Bank  A  is  eithor 
an  intermediary  bank  or  an  originator's 
bank,  depending  on  the  circumstanct^s. 
and  must  keep  the  appropriate  records 
of  the  payment  order. 

Another  commenter  described  a 
situation  where  a  depositor  orders  his 
account  closed  by  telephone  and 
instructs  the  bank  to  remit  the  balant  c 
with  a  cashier's  check  mailed  to  the 
depositor;  the  commenter  asked 
whether  this  transaction  is  a  funds 
transfer  under  the  rngulation.  This 
transaction  is  not  a  funds  transfer 
because  it  is  not  a  series  of  transactions 
under  UCC  4A-1 04(a):  rather,  it  is  one 
transaction,  a  withdrawal  of  funds  from 
the  bank  by  a  cashier's  check. 

Several  credit  union  commenters 
objected  to  the  inclusion  of  credit 
unions  in  the  definition  of  bank  and 
stated  that  credit  unions  should  be 
considered  nonbank  financial 
institutions.  The  longstanding  definition 
of  bank  in  the  Treasury's  existing  Bank 
Secrecy  Act  regulations  (31  CFR 
103.1  Ifb))  2  includes  credit  unions.  The 
definition  of  bank  has  not  been  changrd 
in  the  final  rule. 

Several  commenters  requested 
clarification  of  the  meaning  of  the  terms 
originator  and  beneficiary.  In  particular, 
these  commenters  asked  who  the 
originator  and  beneficiary  would  be  in 
instances  where  either  a  corporation  or 
a  bank's  trust  department  sends  or 
receives  a  funds  transfer.  When  an 
employee  sends  a  pavement  order  to  the 
originator's  bank  as  agent  for  a 
corporation,  the  corporation,  and  not 
the  employee,  is  the  originator.  When  a 


the  funds  either  instructs  Bank  .^  to  lransf«.-  (ur.iis 
from  its  account  at  Bank  A  to  its  account  at  Bank 
B  or  if  Bank  A  has  an  agreement  with  the  person 
whereby  Bank  A  is  authorized  to  follow 
instructions  of  Bank  B.  as  agent  of  the  person,  to 
transfer  funds  from  the  person's  account  at  Bank  .\ 
to  Bank  B.  In  both  instances,  the  transfer  is  a  (ifniit 
transfer  t>ecause  the  instruction  goes  from  the 
person  (although  in  one  case  via  Bank  B  a.s  agent) 
to  Bank  A  to  send  the  funds  to  Bank  B.  A  funds 
U-ansfer  under  UCC  4A  must  be  a  credit  transfer.  If 
there  is  no  agreement  between  the  person  and  B^nk 
A  that  Bank  B  act  as  agent  for  the  person,  then  a 
request  or  instruction  from  Bank  B  to  Bank  A  to 
transfer  funds  from  the  person's  account  al  Bank  .    ^_ 
to  Bank  B  would  be  a  dpbil  transfer  and  would  not 
be  a  fund*  transfer  under  L'CX:  4A  or  the  finiii 
regulation. 

-  The  citation  for  the  definition  of  bank  will 
become  31  CFR  103.11(c)  when  this  rule  ber«m<  s 
effective. 
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ba.'ik's  trus  department  makes  a  hinds 
transfer  as  nistee  for  one  or  more  trust 
accounts.  I  le  bank  is  the  originator.  If, 
however,  I  le  banks  trust  department 
makes  the  unds  transfer  on  the  specific 
instructior  5  of  a  trust  account  holder, 
then  the  ac  count  holder  is  the  originator 
because  it  s  the  sender  of  the  first 
pa)  ment  o  der  to  the  bank.  In  both 
cases,  the  1  ank  is  the  originator's  bank. 

Two  cor  imenters  requested  that  a 
definition  je  added  for  the  term 
executing,  which  is  used  in  the 
definition  3f  the  term  accept.  Both 
commente  s  suggested  adoption  of  the 
UCC  4A-3  )1  definition  of  executed. 
Certain  de  initions  from  UCC  4A  are 
included  i  i  the  regulation  for  reference. 
Other  tenr  s.  such  as  execute,  that  are 
not  define  1  specifically  in  the 
regulation  but  are  defined  in  relevant 
provisions  of  the  UCC,  will  have  the 
meaning  g  ven  them  in  the  UCC.  unless 
otherwise  indicated. 

One  con  imenter  requested  that  the 
term  dom<  stic  bank  be  defined.  The 
terms  don  estic  and  bank  are  defined  in 
§  103.11. 1  Inder  these  definitions,  a 
domestic  liank  is  one  that  is  located 
within  the  United  States  and  would 
include  bi  inches  and  agencies  of 
foreign  ba  iks  located  and  conducting 
business  v  rithin  the  United  States.^  A 
domestic  inancial  institution  is  one  that 
is  locatedin  the  United  States.  No 
separate  d  eCnition  of  domestic  bank  has 
been  added  to  the  reguladon. 

As  proposed  in  §  103.33(f),  nonbank 
financial :  nstitutions  must  collect, 
verify  ant  retain  a  record  of  the 
originator  s  identity,  because  these 
institutioi  s  likely  would  send  or  receive 
transmitts  Is  of  funds  for  persons  with 
no  accour  t  relationship,  and  therefore, 
no  existin  g  records.  Many  commenters, 
both  bank  s  and  nonbank  financial 
institutioi  is,  noted  that  there  are  several 
types  of  0  ngoing  customer  relationships, 
other  thai  i  those  persons  that  have  a 
deposit  a(  count  or  loan  with  a  bank,  or 
have  an  a  xount  with  a  financial 
institutio:  i  that  is  a  broker  or  dealer  in 
securities ,  that  would  result  in  the 
financial  nstitution  having  the  desired 
informati  )n  about  the  customer  in  its 
customer  record  files.  By  acknowledging 
these  rela  tionships,  the  requirements  to 
verify  inf  jrmation  on  noncustomers 
could  be  minimized. 
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103.11  (s).  which  will  become  31  CFR 
when  this  rule  betxjmes  effective, 
States  to  include  the  States  of  the 
the  District  of  Columbia,  the 
..  of  Puerto  Rico,  the  United  States 
Guam,  the  Commonwealth  of  the 

Islands,  American  Samoa,  the 

of  the  Pacific  Islands,  and  the 
possessions  of  the  United  Slates. 


The  final  riile  limits  the  verification 
requirements  to  originators/transmittors 
and  beneficiaries/recipients  that  are  not 
established  customers.  An  established 
customer  is  defined  as  a  person  with  an 
account  with  a  financial  institution  or  a 
person  with  respect  to  which  the 
financial  institution  has  obtained  and 
maintains  on  file  the  name  and  address, 
as  well  as  the  customer's  ta.xpayer 
identification  number  or,  if  none,  alien 
identification  number  or  passport 
number  and  country  of  issuance,  and  to 
which  the  financial' institution  provides 
financial  ser\'ices  relying  on  that 
information.  Such  relation.ships  with 
banks  may  include,  but  are  not  limited 
to,  deposit  accovmts,  loan  agreements, 
trust  accounts,  custody  accounts,  and 
mutual  fund  accounts.  Such 
relationships  with  nonbank  financial 
institutions  may  include,  but  are  not 
limited  to.  accounts  with  broker/dealers 
and  ongoing  contractual  relationships 
between  providers  of  money 
transmitting  services  and  business 
customers. 

Two  commenters  requested  that  a 
definition  of  copy  be  included  in  the 
rule  to  clarify  that  new  electronic 
technology,  such  as  optical  disk  storage, 
is  allowed.  The  rule  has  been  modified 
to  explicitly  allow  retention  of  an 
electronic  record,  which  would  include 
electronic  data  storage  methods. 

Two  commenters  requested  that  all 
automated  teller  machine  (ATM)  and 
point-of-sale  (POS)  transactions  be 
exempted  from  the  rule.  One  bank  noted 
that  ATMs  are  used  increasingly  for 
legitimate  business  transactions  that  are 
not  governed  by  the  Electronic  Fund 
Transfer  Act.  Unless  a  financial 
institution  could  exclude  all  ATM 
transactions  from  the  recordkeeping 
requirements,  it  would  be  necessary  for 
the  institution  to  develop  new  systems 
and  procedures  to  ensure  compliance. 
The  final  rule  excludes  from  the 
definitions  of  fimds  transfer  and 
transmittal  of  funds  all  transfers 
governed  by  the  Electronic  Fund 
Transfer  Act,  as  well  as  any  other  funds 
transfers  that  are  made  through  an 
automated  clearinghouse,  ATM,  or  POS 
system.  The  question  of  the  treatment, 
under  the  Bank  Secrecy  Act.  of  transfers 
governed  by  the  Electronic  Fund 
Transfer  Act  will  be  studied  by  the 
Treasury. 

Section  103.33.    Records  to  be  made 
and  retained  by  financial  institutions. 

The  proposed  recordkeeping 
requirements  varied  depending  on  the 
type  of  financial  institution,  its  role  in 
the  particular  funds  transfer,  and  the 
relationship  of  the  parties  to  the 
transaction  with  the  financial 


institution.  As  proposed,  the  rule  was 
structured  into  three  separate  sections  to 
apply  to  banks,  nonbank  financial 
institutions,  and  broker/dealers.  The 
proposed  rule  assumed  that  nonbank 
financial  institutions  other  than  broker/ 
dealers  would  not  have  customers  with 
account  relationships  and  thus  required 
these  institutions  to  verify  and  retain  a 
record  of  the  identity  of  all  their 
customers.  Many  commenters,  howevur, 
indicated  that  nonbank  financial 
institutions  do  have  established 
customers  for  which  identification 
information  is  maintained  on  file;  thus, 
there  is  no  need  to  reverify  the 
information.  The  final  rule  recognizes 
that  many  nonbank  financial 
institutions  have  established  customers; 
therefore,  the  recordkeeping 
requirements  for  nonbank  financial 
institutions  and  broker/dealers, 
contained  in  proposed  sections  (D  and 
(g),  have  been  combined  in  the  final 

rule. 

The  requirements  imposed  by 
§  103.33(e)  for  banks  and  §  103.33(1)  for 
nonbank  financial  institutions  in  the 
final  rule  are  similar.  The  section-by- 
section  analysis  in  this  notice,  which 
uses  the  terminology  associated  with 
funds  transfers  through  banks,  also  is 
applicable  to  transmittals  of  funds 
through  nonbank  financial  institutions, 
except  where  specifically  noted. 

Section  103.33(e)(1)  and  Section 
103.33(f)(1). 

Recordkeeping  Requirements— The 
proposed  rule  required  that  originator's 
banks  retain,  for  each  payment  order 
accepted,  the  originator's  name  and 
address,  the  amount,  date,  payment 
instructions  received  with  the  payment 
order,  beneficiary  bank  identification. 
and,  if  received  with  the  payment  order, 
the  beneficiary's  name  and  address  or 
the  beneficiary's  account  number. 
Intermediary  banks  and  beneficiary's 
banks  would  be  required  to  retain  a 
copy  of  each  payment  order  they  accept. 

Dollar  Threshold— Many  commenters 
recommended  that  a  threshold  be 
estabUshed  to  exclude  funds  transfers 
under  a  certain  dollar  amount  from  the 
requirements.  Commenters  noted  that  a 
dollar  threshold  would  greatly  reduce 
the  burden  of  complying  with  the 
regulation  by  decreasing  the  number  of 
records  retained,  thereby  minimizing 
the  storage  and  retrievability  burden, 
and  by  decreasing  the  number  of  funds 
transfers  where  identification  must  be 
verified.  Many  commenters 
recommended  a  $10,000  threshold, 
which  is  the  threshold  for  Currency 
Transaction  Reports.  The  next  most- 
frequently  suggested  threshold  was 
$3,000.  which  is  the  threshold  for 


n'cording  purt:hascs  with  currency  of 
certain  monetary  instruments,  such  as 
bank  draffs  and  cashier's  checks.  A  few 
commenters  recommended  a  $1,000 
thre.shold.  One  bank  noted  that  a  small- 
dollar  exemption  would  particularly 
benefit  its  noncustomer  beneficiaries, 
who  typically  are  toiu-ists  whose  wallets 
and  identification  documents  have  been 
either  lost  or  stolen,  and  who  arrange  to 
have  a  few  hundred  dollars  wired  to 
them  from  relatives  or  friends. 

One  nonbank  provider  of  money 
transmitting  services,  noting  that  a 
small-dollar  threshold  would  reduce  the 
burden  and  cost  to  comply  with  the 
regulation,  estimates  that  99.96  percent 
of  its  transactions  are  for  amounts  below 
$10,000,  while  98.0  percent  of  its 
transactions  are  for  less  than  53,000, 
and  95.0  percent  are  for  less  than 
$1,000.  The  Federal  Reserve  Banks 
recently  conducted  a  one-day  survey  of 
Fedwire  funds  transfers  and  found  that 
22  percent  of  transactions  for  that 
sample  day  were  for  amounts  less  than 
$3,000,  while  36  percent  of  the 
transactions  were  for  amounts  less  than 
SIO.OOO. 

To  reduce  the  burden  of  the  proposal, 
the  final  rule  does  not  apply  to  funds 
transfers  of  less  than  $3,000.  This 
exemption  will  reduce  the  burden  of 
retaining  records  for  small-dollar 
transactions  and  of  verifying  the 
identity  of  noncustomer  originators  and 
beneficiaries,  reducing  the  costs  to 
comply  with  the  final  rule. 

The  Department  of  Justice  commented 
that  no  threshold,  or  a  threshold  lower 
Ihan  $3,000,  should  be  imposed.  It 
believes  that  a  dollar  threshold  would 
provide  persons  wishing  to  circumvent 
the  rule  the  opportunity  to  do  so  bv 
.sending  multiple  small-dollar  fimds 
transfers.  The  Treasury  and  the  Board 
believe  that  it  is  desirable  to  have  a 
logical  relationship  between  the 
threshold  for  the  funds  transfer 
recordkeeping  requirements  and  the 
other  thresholds  established  in  the  Bank 
.Secrecy  Act  regulations.  In  situations 
where  a  person  sends  multiple  small- 
dollar  funds  transfers  to  avoid  the  rule, 
it  is  expected  that  the  bank  would  notify 
law  enforcement  appiopriately. 

The  Treasury  intends  to  issue  for 
comment  proposed  regulations  that 
would  require  banks  to  establish  anti- 
money  laundering  measures,  including 
reporting  of  suspicious  transactions  antl 
"know  your  customer"  policies  and 
programs.  In  light  of  tiiese  anticipated 
amendments  to  the  Bank  Secrecv  Act 
regulations,  the  Treasury  and  the  Board 
believe  that  a  $3,000  threshold  will  not 
hinder  the  use.'nlness  of  the  rule  to  law 
enforcement.  The  Treasury  and  the 
Board  will  monitor  the  experience  of  the 


industry  and  law  enforcement  with  the 
$3,000  threshold,  ^nd  will  consider 
modifying  this  threshold  in  the  future  if 
it  is  determined  that  transactions  are 
being  structured  in  order  to  evade  the 
recordkeeping  requirements.  As  part  of 
its  analysis  of  the  continued 
appropriateness  of  this  final  rule,  the 
Treasury  also  will  monitor  the 
effectiveness  of  banks'  "know  vour 
customer"  and  suspicious  transaction 
reporting  programs  as  applied  to  funds 
transfers,  once  these  rules  take  effect. 

Beneficiary  Information— The 
Department  of  Justice,  Office  of  Chief 
Postal  Inspector,  and  Internal  Revenue 
Service  expressed  concern  that  the 
proposed  rule  did  not  require 
beneficiary  information  to  be  collected 
and  retained  by  the  originator's  bank  if 
the  information  is  not  received  with  the 
payment  order.  They  indicated  that  the 
absence  of  beneficiary  information  at 
this  stage  of  the  funds  transfer  process 
would  limit  significantly  the  utility  of 
the  funds  transfer  records  to  law 
enforcement. 

In  virtually  all  cases,  the  originator 
provides,  as  part  of  the  payment  order 
it  sends  to  the  originators  bank,  the 
identity  of  the  beneficiary.  Typicallv. 
the  originator  provides  the  beneficiarv's 
name  and  address,  or  the  beneficiarv's 
account  number,  or  some  other  specific 
identifier  of  the  beneficiary.  Examples 
of  a  specific  identifier  include  the 
beneficiary's  Clearing  House  Interbank 
Payments  System  (CHIPS)  universal 
identifier,  its  Dun  and  Bradstreet  D-U-N- 
S  identifier,  its  stock  exchange 
identifier,  or,  in  some  instances  where 
the  beneficiary's  address  is  not  known, 
the  beneficiary's  name.  The  originator 
provides  this  information  with  the 
payment  order  to  ensure  that  the 
beneficiary  receives  the  proceeds  of  the 
funds  transfer  on  a  timely  basis.  C.iven 
that  the  identification  of  the  beneficiary 
may  be  provided  by  means  othf  r  than 
name  and  address  or  account  number, 
the  Treasury  and  the  Board  have 
modified  the  proposed  recordkeeping 
requirement  to  allow  for  identification 
by  other  spei  ific  identifier  of  the 
bfueficiary. 

Although  some  identification  of  the 
beneficiary  is  included  in  virtually  all 
payment  orders,  the  Treasury  and  the 
Board  have  retained  the  requirement 
that  the  originator's  bank  retain  such 
items  of  identification  of  the  beneficiary 
as  are  received  with  the  payment  order. 
In  cases  where  the  originator  provitles 
the  payment  order  to  the  originator's 
bank  through  an  electronic  connnt  tion. 
the  originator's  bank  generallv  cannot 
ensure  that  the  originator  has  provided, 
as  part  of  its  payment  order,  the 
beneficiary  information  specified  in  the 


rule.  In  these  situations,  the  originator's 
bank  generally  does  not  manually 
review  the  payment  order  prior  to 
execution  of  the  order.  The  originators 
bank  is  encouraged  not  only  to  require 
its  customers  to  provide  beneficiary 
information  but  also  to  perform  an  edit 
to  ensure  that  information  is  contained 
in  the  beneficiary's  field.  It  cannot 
determine  in  an  automated  manner, 
however,  whether  the  information 
contained  provides  a  meaningful 
identification  of  the  beneficiary.  In 
addition,  there  may  be  limited  cases 
[e.g.,  transfers  in  response  to  drawdown 
requests)  where  the  originator  mav  not 
provide  beneficiary  information  as  pari 
of  its  payment  order  to  the  originators 
bank. 

The  Treasury  and  the  Board  believe 
that  some  originator's  banks  would  have 
to  make  substantial  operating  changes  to 
ensiu-e  compliance  with  the  rule  if  they 
were  required  to  collect  and  retain 
information  on  the  beneficiar\-  for  all 
payment  orders  they  accept.  Moreover, 
the  Treasury  and  the  Board  beheve  that 
requiring  originator's  banks  to  retain 
beneficiary  information  as  is  received 
with  the  payment  order  will  not  undulv 
impede  law  enforcement  efforts. 
Beneficiary  information  generallv  will 
be  provided  by  the  originator  with  the 
payment  order  and  therefore  retained  b\ 
the  originator's  bank.  In  those  verv  few 
cases  where  this  inform.ation  is  not 
provided  by  the  originator,  it  generallv 
can  be  obtained  from  the  records  of  the 
beneficiary  bank. 
^     The  final  rule  requires  that  the 
originator's  bank  retain  as  many  of  the 
means  of  identification  of  the 
beneficiary  {e.g..  name  and  address, 
account  number,  other  specific 
identifier)  as  are  received  with  the 
payment  order.  Originator's  banks  are 
encouraged  to  request  that  originators 
provide  complete  beneficiarv 
information  when  possible. ■*  The 
Treasury  and  the  Board  understand  ihal 
some  banks,  particularly  those  that  send 
payment  orders  electronically,  mav  rnlv 
on  the  records  of^he  payment  ordt^rs 
they  execute,  supplemented  bv  the 
originator  name  and  address 
information  in  their  customer 
information  file,  to  meet  the 
recordkeeping  requirements  of  thisTide 
for  established  customers.  Because  the 
current  Fedwire  funds  transfer  fonnat 
may  not  have  sufficient  space  to  in<  hidi- 
all  me^ns  provided  by  the  originator  of 


■•Thp  Ffdpral  Financial  Institutions  Examimitiim 
Couni  il  adopted  a  jiolicv  encouraging  a!i  finani  ihI 
i:istitulions  to  include,  lo  the  extent  prac:lir,i!.'l:  r 
name,  address,  and  account  number  of  the 
originator  and  biineficiary  in  the  payn'.ent  iinlri 
text,  including  pavment  orders  sent  lhi(iu);li 
l-Wiwire,  CHIPS,  and  S.W.I.F.T. 
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(.riginator's  bank  may  retain  either 
written  documentation  or  an  audio 
recording  of  the  originator's  oral 
instructions.  Such  payment  instructions 
may  include  the  purpose  of  the  funds 
transfer,  directions  to  the  beneficiary's 
bank  regarding  how  to  notify  the 
beneficiary  of  the  receipt  of  funds  (e.g., 
advise  by  phone),  or  other  information 

Section  103.33(e)l2h  (e)(3}.  and  (e)(5) 
and  Section  103.33(f)(2).  (f)(3).  and  (f)(5) 

Additional  Requirements  for  Persons 
Other  Than  Established  Customers— 
The  proposed  rule  required  banks  to 
verify-  the  name  and  address  of  the 
originator,  if  the  originator  does  not 
have  a  deposit  or  loan  account,  and  to 
retain  a  re<  ord  of  the  verified 
information,  the  type  of  identification 
reviewed,  the  number  of  the 
identification  document  (e.g..  driver's 
license),  as  well  as  a  record  of  the 
originator's  social  security  number, 
alien  identification  number,  or 
employer  identification  number.  Some 
(ommenters.  primarily  nonbank 
financial  institutions  acting  for  non- 
account  holders,  argued  that  the 
proposed  verification  requirement 
would  be  very  burdensome  to  their 
operations.  Many  commenters 
expressed  concern  with  the  requirement 
to  verify  the  name  and  address,  and  to 
record  the  identification  number  of  an 
originator  or  beneficiary  that  is  not  an 
account  holder.  A  fe^v  commenters 
noted  that  they  may  be  forced  to  refrain 
from  doing  business  with  non-account 
holders,  due  to  the  burden  of  the  rule's 
verification  requirements.  A  few 
commenters  asked  whether  the 
verification  requirement  relates  to  the 
person  placing  the  order  or  the 
originator. 

By  limiting  the  verification 
requirement  to  originators  and 
beneficiaries  that  are  not  established 
customers  and  by  excluding  funds 
transfers  under  S.3.000  from  the  rule,  the 
number  of  instances  where  verification 
is  required  his  been  reduced 
substantially,  with  a  commensurate 
reduction  in  compliance  burden.  The 
final  rule  requires  that  if  a  payment 
order  is  from  an  originator  other  than  an 
osi.iblished  customer  and  is  made  in 
person,  the  originator's  bank  shall  verify 
the  identity  of  the  person  placing  the 
pavment  order.  If  the  person  does  not 
identifv  another  party  on  whose  behalf 
the  funds  transfer  is  being  made,  then 
the  person  is  considered  the  originator. 

If  it  accepts  the  payment  order,  the 
originator's  bank  shall  obtain  and  retain 
a  record  of  the  person's  name  and 
address,  the  t>-pe  of  identification 
reviewed,  the  number  of  the 
identification  document  [e.g..  driver's 


license),  as  well  as  the  taxpayer 
identification  number  or.  if  none,  alien 
identification  number  or  passport 
number  and  country  of  issuance.  If  the 
originator's  bank  knows  that  the  person 
placing  the  payment  order  is  not  the 
originator,  it  shall  obtain  and  retain  a 
record  of  the  originator's  taxpayer 
identification  number  or.  if  none.  ali<Mi 
identification  number  or  passport 
number  and  country  of  issuance,  if 
known  by  the  person  placing  the  ordiT. 
In  cases  where  an  agent  or 
representative  of  the  originator  places 
the  payment  order  and  does  not  kjiow 
the  originator's  identification  number  or 
in  cases  where  the  originator  or  the 
person  placing  the  payment  orncrdoHS 
not  have  such  a  number,  the  d.njJinator's 
bank  must  note  in  the  record  the  lack 
thereof. 

Two  commenters  questioned  whether 
the  rule  requires  an  originators  bank  tn 
obtain  and  verify  the  originator's 
identity  if  the  originator's  payment 
order  is  made  via  phone,  fax.  electronic 
link,  or  mail.  In  situations  where  the 
originator  is  not  present  to  provide  the 
required  information,  there  is  no 
opportunity  to  verify  it.  Under  the  fiiiiil 
rule,  if  the  payment  order  is  not  made 
in  person,  the  originator's  ba.nk  is  not 
required  to  verify  the  identity  of  the 
person  or  to  retain  information 
pertaining  to  an  identification  document 
used  for  verification,  but  is  required  to 
retain  a  copy  or  record  of  the  method  of 
payment  (p.jy.,  check  or  credit  card 
transaction)  for  the  hinds  transfer. 
For  payment  of  the  proceeds  of  a 
funds  transfer  in  person  by  a 
beneficiary's  bank  to  a  beneficiary  that 
does  not  have  a  deposit  or  loan  account . 
the  proposal  required  that  a 
beneficiary's  bank  obtain  and  retain  a 
record  of  the  beneficiary's  name  and 
addre'^s,  and  social  security  number, 
a'ien  identification  number,  or 
employer  identification  number,  or  note 
in  the  record  the  lack  of  such  number. 
Several  commenters.  however,  noted 
that  if  the  proceeds  of  a  funds  transfer 
are  mailed  to  the  beneficiary,  there  is  no 
opportunity  to  obtain  the  beneficiary's 
identification  number. 

In  the  final  rule,  if  the  proceeds  are 
delivered  in  person  to  a  beneficiary 
other  than  an  established  customer  or  its 
representative  or  agent,  the  beneficiary's 
bank  shall  verify  the  identity  of  the 
person  receiving  the  proceeds  and  shall 
obtain  and  retain  infgrmation  similar  to 
that  required  to  be  retained  by 
originator's  banks  for  originators  that  an? 
not  e-slablished  customers.  If  the 
proceeds  are  delivered  to  the  beneficiary 
other  than  in  person,  the  final  rule 
requires  the  beneficiary's  bank  to  retain 
a  copy  of  the  check  or  other  instrument 
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used  to  effect  payment,  or  the 
information  contained  thereon,  as  well 
as  the  name  and  address  of  the  person 
to  which  it  was  sent. 

The  proposed  rule  required  that  an 
originator's  bank  verify  the  name  and 
address  of  originators  and  beneficiaries 
that  are  not  account  holders  by 
examination  of  a  document  that 
contained  such  information.  A  few 
commenters  questioned  whether  they 
had  a  duty  to  determine  the  authenticity 
of  the  identification  document  provided 
by  the  person  and  used  for  verification. 
One  commenter  questioned  what 
constituted  adequate  verification. 
Another  commenter  questioned  what  it 
should  do  if  a  non-account  holder 
provides  identification  that  appears  to 
be  falsified.  Several  commenters 
recommended  that  passports  be  allowed 
as  acceptable  identification,  even 
though  thev  do  not  include  addresses. 

The  final  rule  has  been  clarified  to 
require  that  the  identity  of  an  originator 
or  beneficiary  that  is  not  an  established 
customer  be  verified  by  examination  of 
a  document,  preferably  one  that 
contains  the  person's  name,  address, 
and  photograph.  For  aliens  and 
nonresidents,  the  final  rule  has  been 
amended  to  allow  banks  to  rely  on  a 
passport  or  other  official  document 
evidencing  nationality  or  residence. 
Baidcs  should  exercise  care  in 
accordance  with  applicable  law  and 
regulations  to  ensure  that  the 
identification  presented  is  not  falsified. 

Section  103.33(e)(4)  and  Section 
103.33(f)(4) 

Retrievability  Requirements — ^The 
proposal  stated  that  banks  must  be  able 
to  access  funds  transfer  records  readily 
by  name  or  account  number  of  the 
originator  or  beneficiary,  as  the  case 
may  be,  and  may  do  so  through 
reference  to  some  other  record 
maintained  by  the  bank.  Many 
commenters  requested  clarification  of 
the  term  "readily  retrievable"  and  asked 
how  much  time  would  be  allowed  to 
provide  funds  transfer  records. 

The  Treasury  and  the  Board 
acknowledge  that  the  term  "readily"  is 
ambiguous  and  have  eliminated  it  from 
the  regulation.  The  existing  standards 
set  forth  in  31  CFR  103.38(d)  will  be 
used  to  assess  whether  a  bank  has 
complied  with  the  rule  with  respect  to 
reporting  records  of  funds  transfers  in 
response  to  a  request  by  a  law 
enforcement  agency.  Under  this 
standard,  the  expected  timeliness  of 
retrievability  will  vary  by  request. 
Generally,  records  should  be  accessible 
within  a  reasonable  period  of  time, 
considering  the  quantity  of  records 
requested,  the  nature  and  age  of  the 


record,  the  amount  and  type  of 
information  provided  by  the  law 
enforcement  agency  making  the  request, 
as  well  as  the  particular  bank's  volume 
and  capacity  to  retrieve  the  records. 
Usually,  law  enforcement  agents  will 
provide  the  approximate  transaction 
dates  of  the  hinds  transfer  records 
requested.  In  some  situations,  law 
enforcement  agencies  may  prefer  to 
receive  the  requested  information  as  it 
becomes  available,  rather  than  wait 
until  the  entire  search  is  completed. 
Law  enforcement  agencies  should 
provide  banks  with  the  agencies' 
desired  method  of  providing  the 
information. 

The  final  rule  does  not  require  that 
funds  transfer  records  be  retained  at  the 
location  where  the  payment  order  is 
accepted  or  at  another  particular 
location  of  the  bank  subject  to  the 
recordkeeping  requirements.  Funds 
transfer  records  may  be  retained,  for 
example,  at  the  bank's  processing 
location  for  funds  transfers.  A  bank 
should  ensure  that  its  funds  transfer 
records  are  retained  at  a  location  that 
enables  them  to  be  accessible  within  a 
reasonable  period  of  time. 

Several  commenters  questioned 
whether  the  retrievability  standard 
would  apply  to  funds  transfers  executed 
prior  to  the  rule's  effective  date.  The 
retrievability  standard  would  apply  only 
to  funds  transfers  made  on  or  after  the 
effective  date.  The  Treasury  and  the 
Board  note,  however,  that  establishing  a 
specific  retrievability  standard  under 
this  rule  does  not  preclude  banks' 
responsibilities  to  comply  with  a 
properly  executed  subpoena  or  search 
warrant,  regardless  of  whether  the 
transfer  was  executed  before  or  after  the 
effective  date  of  the  rule.  Banks  must 
provide  information  with  respect  to 
funds  transfers  made  before  the  final 
rule's  effective  date  in  accordance  with 
the  Right  to  Financial  Privacy  Act  (12 
use  3401,  et  seq.)  and  the  Electronic 
Communications  Privacy  Act  (18  USC 
2701,  et  seq.). 

Many  commenters  believed  that  the 
proposed  rule  would  require  an 
automated  retrieval  system  to  comply 
with  the  retrievability  requirement. 
Although  an  automated  retrieval  System 
is  not  required  by  the  rule,  a  bank  may 
wish  to  consider  implementing  an 
automated  system,  depending  on  the 
demand  for  funds  transfer  records  and 
its  current  means  of  keeping  the  records 
(several  commenters  indicated  that 
funds  transfer  records  are  sorted  by  date 
and,  in  some  cases,  by  bank  branch). 
Based  on  the  volume  of  law 
enforcement  requests,  a  bank  should 
weigh  the  costs  of  implementing  an 


automated  system  versus  the  costs  of 
searching  manual  records. 

A  bank  may  access  funds  transfer 
records  through  reference  to  some  other 
existing  record.  If  a  law  enforcement 
agency  provides  an  account  number,  the 
bank  could  reference  its  statement  file 
for  that  account  number  to  determine 
funds  transfer  transaction  reference 
numbers  and  dates.  Using  this 
information,  the  bardc  could  then 
retrieve  the  funds  transfer  records  by 
either  manual  or  automated  retrieval.  If 
a  law  enforcement  agency  provided  a 
bank  with  a  customer  name,  the  bank 
could  reference  its  customer 
information  file  to  determine  the 
customer's  account  number  prior  to 
accessing  its  statement  file. 

Some  commenters  indicated  that  they 
should  be  allowed  to  choose  whether 
their  records  Would  be  retrievable  by 
name,  account  number,  or  both.  These 
commenters  requested  that  the 
regulation  be  clarified  to  state  that  the 
bank  has  the  flexibility  to  establish  the 
specific  retrievability  method.  As  noted, 
banks  have  the  flexibility  to  maintain 
their  funds  transfer  records  to  be 
retrievable  by  name,  account  number, 
reference  number,  or  other  data  element, 
so  long  as  they  have  the  capability  to 
retrieve  the  transfer  records  if  the  law 
enforcement  agency  does  not  provide 
that  particular  data  element  in  its 
request.  Despite  the  establishment  of  a 
retrievability  standard  under  the  rule, 
banks  still  would  be  obligated  to  comply 
with  any  properly  executed  subpoena  or 
search  warrant.  Because  law 
enforcement  agencies  may  have  access 
to  only  one  identifier  (e.g.,  name  or 
account  number)  dining  the  course  of  an 
investigation,  banks  are  likely  to  receive 
requests  containing  either  piece  of 
information,  regardless  of  how  the  bank 
has  chosen  to  maintain  its  records. 
Thus,  no  changes  have  been  made  to  the 
final  rule  to  allow  banks  to  specify  the 
method  of  retrievability. 

A  few  commenters  noted  that  account 
numbers  tend  to  change  due  to  mergers 
and  questioned  whether  they  would  be 
required  to  retrieve  information  based 
on  the  old  or  new  account  number. 
Commenters  also  said  that  they  retain, 
as  part  of  their  funds  transfer  records, 
the  account  number  at  the  time  of  the 
transaction,  which  may  not  be  the 
current  account  number.  The  funds 
transfer  records  should  be  retrievable 
using  the  account  number  at  the  time  of 
the  transaction,  as  it  is  likely  that  law 
enforcement  agency  requests  may  come 
from  tracing  a  transfer  containing  that 
account  number.  In  situations  where  an 
established  customer's  address  has 
changed,  the  institution  may  provide 
either  the  customer's  current  address  or 
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exact  individual  desired.  In  situations 
where  a  law  enforcement  agency 
provides  a  bank  with  a  customer's 
account  number  only,  then  the  bank 
may  search  based  on  the  account 
number  only. 

Section  103.33(ej(6l  and  Section 
103.33(f)(6) 

Exceptions — The  proposed 
recordkeeping  requirements  exempted 
certain  transfers  based  on  the  parties  to 
the  transfer.  Several  commenters 
requested  that  more  transfers  be 
exempted.  Two  commenters 
recommended  that  transfers  involving 
public  utilities,  corporations  listed  on 
major  stock  exchanges,  and  businesses 
exempted  from  Currency  Transaction 
Reporting  be  exempted  under  the  rule. 
The  Treasury  and  the  Board  believe  that 
excluding  such  a  broad  category  of 
entities  would  diminish  the  usefulness 
of  the  regulation;  therefore,  these 
entities  are  not  exempted  in  the  final 
rule. 

To  eliminate  the  redundancy  in  the 
proposed  list  of  exemptions  and  to 
provide  consistent  treatment  for  wholly- 
owned  domestic  subsidiaries  of 
domestic  banks  and  domestic  brokers  or 
dealers  in  securities,  the  final  rule  has 
been  revised  to  exempt  transfers  where 
the  originator  and  beneficiary  are  any  of 
the  following:  (1)  A  domestic  bank:  (2) 
a  wholly-owned  domestic  subsidiary  of 
a  domestic  bank;  (3)  a  domestic  broker 
or  dealer  in  securities;  (4)  a  wholly- 
ov\'ned  domestic  subsidiary  of  a 
domestic  broker  or  dealer  in  securities: 
(5)  the  United  States;  (6)  a  state  or  local 
government;  (7)  a  federal,  state  or  local 
government  agency  or  instrumentality 
Funds  transfers  where  both  the 
originator  and  beneficiary  are  the  same 
person  and  the  originator's  bank  and  the 
beneficiary's  bank  are  the  same 
domestic  bank,  as  well  as  transmittals  of 
funds  where  both  the  transmittor  and 
recipient  are  the  same  person  and  the 
transmittor's  financial  institution  and 
the  recipient's  financial  institution  are 
the  same  domestic  broker  or  dealer  in 
securities,  also  are  exempted.  These 
revisions  expand  the  proposed 
exemptions  to  include  transfers  between 
a  wholly-owned  subsidiary  of  any 
domestic  bank  or  broker  or  dealer  in 
securities  and  any  other  exempted 
entity. 

C.  Other  Issues 

Compliance  Costs — Many 
commenters  provided  estimates  on  the 
cost  to  implement  the  requirements  of 
the  proposed  rule  as  well  as  an  estimate 
on  the  annual  ongoing  costs  to  collect 
the  required  information.  The  cost 
estimates  varied  widely.  A  few  smaller 


Credit  unions  indicated  that  they 
already  were  complying  with  the 
proposed  requirements  and  therefore 
expected  no  additional  implementation 
or  maintenance  costs  as  a  result  of  the 
proposal.  Larger  commercial  banks  and 
credit  unions,  however,  estimated  their 
implementation  costs  at  $15,000  to 
$879,000.  and  their  maintenance  costs 
as  high  as  $350,000  per  year.  Two 
nonbank  providers  of  money 
transmitting  services  expected  that 
compliance  would  be  very  costly  One 
money  transmittor  estimated  $946,000 
of  implementation  costs  and  $2  million 
of  annual  maintenance  costs.  Another 
provider  of  money  transmitting  services 
estimated  $3.3  million  of 
implementation  costs,  which  includes 
increased  transaction  time,  additional 
hardware/software,  and  training  costs. 
The  same  provider  of  money 
transmitting  services,  however, 
estimated  that  with  a  $3,000  exemption 
threshold,  its  implementation  cost 
would  fall  to  $710,000. 

Implementing  a  $3,000  threshold  and 
limiting  the  verification  requirements 
and  supplemental  recordkeeping 
requirements  to  transfers  involving 
originators  or  beneficiaries  that  are  not 
established  customers  will  significantly 
reduce  the  burden  and  cost  for  banks  to 
comply  with  the  rule.  The  burden  for 
nonbank  financial  institutions, 
particularly  providers  of  money 
transmitting  services,  decreases 
dramatically  under  the  final  rule,  as  the 
majority  of  transmittals  of  funds  they 
accept  are  for  amounts  of  less  than 
$3,000. 

Retention  Period — Records  required 
under  the  Bank  Secrecy  Act.  including 
funds  transfer  records,  must  be  retained 
for  five  years.  A  securities  industry 
association,  however,  commented  that 
Securities  and  Exchange  Commission 
(SEC)  retention  regulations,  which 
apply  to  broker/dealers,  may  differ  from 
the  five-year  period  depending  upon  the 
specific  document  containing  the 
required  information.  The  association 
recommended  that  the  rule  be  amended 
to  allow  broker/dealers  to  comply  with 
existing  SEC  rules,  which  would 
eliminate  the  need  to  modify  existing 
retention  practices  and  the 
administrative  difficulties  of 
maintaining  inconsistent  retention 
schedules.  The  Internal  Revenue  Service 
recommended  that  records  be 
maintained  for  ten  years,  to  ensure 
information  related  to  audits  would  be 
available  for  its  use. 

SEC  regulations  require  registered 
broker/dealers  subject  to  Treasure's 
Bank  Secrecy  Act  requirements  to 
preserve  their  records  according  to  31 
CFR  Part  103.  if  such  retention  periods 
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are  longer  than  those  required  by  the 
SEC  f1 7  CFR  240.17a-e).  Therefore,  the 
retention  period  remains  unchanged  for 
broker/dealers.  Under  this  final  rule,  the 
five-year  retention  period  applies  only 
to  records  of  funds  transfers  made  on  or 
after  the  rule's  effective  date. 

The  Treasury  and  the  Board  believe 
that  a  uniform  retention  i>eriod  should 
apply  to  all  records  that  must  be 
retained  under  the  Bank  Secrecy  Act 
regulations,  and  therefore,  a  longer 
retention  period  should  not  be  required 
for  funds  transfer  records  than  for 
records  of  other  financial  transactions. 
The  Treasury  and  the  Board  are 
concerned  that  expansion  of  the  B.mk 
Secrecy  Act  record  retention 
requirement  from  five  to  ten  years  may 
increase  materially  the  cost  of 
compliance  for  financial  institutions, 
but  will  monitor  the  adequacy  of  the 
record  retention  requirement. 

Effective  Date — ^Many  commenters 
expressed  concern  regarding  the 
effective  date,  particularly  given  the 
need  for  banks  to  make  operational  and 
procedural  changes  to  comply  with  the 
rule's  retrievability  and  verification 
requirements.  These  commenters 
indicated  that  the  proposed  December 
31, 1993  efl'ective  date  was  unrealistic 
given  that  the  final  rule  had  yet  to  be 
published  with  only  weeks  remaining 
until  the  deadline.  They  indicated  that 
changes  to  existing  manual  and 
automated  procedures  to  comply  with 
the  rule  would  require  a  significant 
preparation  time. 

Most  commenters  requested  that  the 
effective  date  be  six  to  12  months  after 
publication  of  the  final  rule.  Several 
commenters  suggested  that  the 
implementation  dale  be  delayed  to 
coincide  with  the  effective  dale  of  the 
Treasury's  companion  Travel  Rule. 
These  commenters  indicated  that  a 
single  implementation  date  for  both 
rules  would  prevent  having  to  make 
changes  twice  to  internal  procedures 
and  computer  systems. 

A  few  commenters  recommended  that 
the  effective  date  be  delayed  until  the 
new  Fedwire  format  is  adopted.  As 
noted  above,  recognizing  that 
originator's  banks  may  strive  to  satisfy 
the  recordkeeping  requirements  of  this 
rule  primarily  through  retention  of 
records  of  the  payment  orders  they 
execute,  and  that  the  current  Fedwire 
format  may  not  have  sufTicient  space  to 
include  all  means  provided  by  the 
originator  of  identifying  the  beneficiary, 
the  final  rule  provides  an  exception  to 
the  requirement  that  the  bank  retain  as 
many  means  of  identifying  the 
beneficiary  as  provided  by  the  originator 
for  Fedwire  transfers,  until  the  bank's 
conversion  to  the  expanded  Fcdwiro 


format  is  complete.  With  this  limited 
exception,  the  expanded  format  is  not 
necessary  to  comply  with  this  rule,  and 
delaying  implementation  of  the 
recordkeeping  rule  until  after  a  new 
format  is  implemented  would  delay 
realizing  the  benefits  of  this  rule. 

In  response  to  the  concerns  raised  by 
commenters.  on  December  22, 1993,  the 
Treasury  announced  a  delay  in  the 
adoption  of  the  final  rule  to  permit  the 
Treasury  to  consider  the  rule  as  part  of 
its  ongoing  comprehensive  review  of  the 
Treasury's  anti-money  laimdering 
enforcement  policies,  programs,  and 
regulations.  The  Treasury  and  the  Board 
recognize  that  adequate  lead  time  is 
necessary  to  allow  banks  time  to  change 
procedures  and/or  install  systems  to 
comply  with  the  final  rule.  Therefore, 
the  rule  will  become  effective  on 
January  1, 1996.  at  which  time  the 
Treasury's  companion  Travel  Rule  also 
will  become  effective.  [See  the 
Treasury's  notice  elsewhere  in  today's 
Federal  Register  adopting  the  final 
Travel  Rule.) 

D.  Paperwork  Reduction  Act 

The  collection  of  information  required 
by  the  final  rule  has  been  submitted  by 
the  Treasury  to  the  Office  of 
Management  and  Budget  in  accordance 
with  the  requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3504(h))  under 
control  number  1505-0063. 

The  collection  of  information  in  this 
regulation  is  authorized  by  12  U.S.C. 
1829b  and  1951-1959  and  31  U.S.C 
531 1-5328.  ThB  likely  recordkeepers  are 
financial  institutions  that  perform 
transmittals  of  funds. 

Estimated  number  of  respondents 
and/or  recordkeepers:  60,000. 

Estimated  total  annual  recordkeeping 
burden:  1  million  hours. 

Estimated  average  annual  burden  per 
respondent  and/or  recordkeeper:  16.3 
hours. 

Estimated  annual  frequency  of 
responses:  Upon  request. 

The  estimated  average  annual  burden 
hours  have  decreased  significantly  from 
those  included  in  the  August  1993 
proposal.  The  decrease  is  due  fo  the 
significant  reduction  in  the  number  of 
transmittals  of  funds  subject  to  Ihe 
recordkeeping  requirements  as  a  result 
of  the  estabhshment  of  the  $3,000 
threshold,  and  due  to  the  reduction  of 
circumstances  in  which  additional 
recordkeeping  and  verification 
requirements  for  noncustomers  would 
apply. 

E.  Final  Reguiatory  Flexibility  Analysis 

Two  of  the  three  requirements  of  a 
final  regulatory  flexibility  analysis  (5 
U.S.C.  604),  (1)  A  succinct  statement  of 


the  need  for  and  the  objectives  of  the 
rule  and  (2)  a  summary  of  the  issues 
raised  by  the  public  comments,  the 
agency's  assessment  of  the  issues,  and  a 
statement  of  the  changes  made  in  the 
final  rule  in  response  to  the  comments, 
are  discussed  above.  The  third 
requirement  of  a  final  regulatory 
flexibility  analysis  is  a  description  of 
significant  alternatives  to  the  rule  that 
would  minimize  the  rule's  economic 
impact  on  small  entities  and  reasons 
why  the  alternatives  were  rejected. 

The  requirements  in  this  rule  will 
apply  to  all  financial  institutions  subject 
to  the  Bank  Secrecy  Act,  regardless  of 
size.  An  exemption  for  small  entities 
would  not  be  appropriate  because  it 
would  permit  money  laundering 
operations  to  evade  the  recordkeeping 
process  by  using  small  financial 
institutions.  This  would  diminish 
significantly  the  usefulness  of  these 
records  for  criminal,  tax,  or  regulatory 
investigations. 

The  small  entities  that  will  be  affer  tod 
by  this  rule  include  small  banks  and 
nonbank  money  transmitting 
businesses.  In  order  to  minimize  the 
economic  impact  on  small  entities,  the 
rule  allows  financial  institutions  that 
send  or  receive  transmittal  orders  for 
established  customers  to  use  existing 
records  to  satisfy  some  of  the 
recordkeeping  requirements.  The  rule 
also  exempts  transmittals  of  funds 
below  $3,000,  which  should  particularly 
benefit  nonbank  providers  of  money 
transmitting  services  that  handle 
smaller-value  transfers.  The  Treasury 
and  the  Board  do  not  believe  that  the 
final  rule  would  impose  reporting  or 
recordkeeping  burdens  on  small  entities 
that  require  specialized  professional 
skills  not  available  to  them. 

F.  Conclusion 

The  Treasury  and  the  Board  have 
adopted  a  revised  version  of  its 
proposed  rule. 

G.  Executive  Order  12866 

The  Treasury  finds  that  this  final  rule 
is  not  a  "significant"  rule  for  purposes 
of  Executive  Order  12866.  The  rule  is 
not  anticipated  to  have  an  annual  effect 
on  the  economy  of  $100  million  or 
more.  It  will  not  affect  adversely  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities.  It  creates 
no  inconsistencies  with,  nor  does  it 
interfere  with  actions  taken  or  planned 
by  other  agencies.  Finally,  it  raises  no 
novel  legal  or  policy  issues.  A  cost  and 
benefit  analysis  therefore  is  not 
required. 
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Amendment 

For  the  reas  ons  set  forth  in  the 
preamble,  31  IFR  Part  103  is  amended 
as  set  forth  be  ow: 


J, 


PART  103— FINANCIAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 


1.  The  aui 
is  revised  to 

Authority:  1 
31  U.S.C.  5311 


(H 


2.  Section 
follows: 

a.  By  redes 
(c)  through 
(n).(o),(p) 
(u)  as 

(n) through  { 
through  (ii). 
respectively 

b.  By  remo  .■ 
purposes  of 
deposit'  and 
"Deposit"  in 
paragraph  (j) 

c.  Bv  addi 
(e).  (D:  (m 
(aa),  (bb).  (cc 
and  (mm). 

The  addi 


thbrity  citation  for  Part  103 
ipad  as  follows: 

U.S.C.  1829b  and  1951-1959: 
5329. 

■  03.11  is  amended  as 


gnating  paragraphs  (a),  (b), 
(i)  through  (k),  (1).  (m), 
t>A-ough  (r).  and  (s)  through 
paragraphs  (b).  (c),  (f)  through  (k), 
(t),  (u).  (z),  (ee),  (gg) 
rid  (nn)  through  (pp). 

ing  the  words  "For 
103.29  of  this  part, 
adding  in  their  place, 
newly  designated 
and 
new  paragraphs  (a),  (d), 
(r),  (s).  (v),  (w).  (x).  (y), 


'8 


).{l).(m),((  ),(r),(s).( 


ti  )ns  read  as  follows: 


§103.11    Mes  ning  of  terms 


(a)  Accept 
institution, 
financial  ins 
transmittal  c: 
transmittal 
institution 
paying  the 
recipient  of 
by  otherwis( 
carry  out  tlu 


(1)  Establikh 
with  an  account 
institution 


JMI 


(dd),  (ff).  (ii).  (kk).  (11), 


A  receiving  financial 

er  than  the  recipient's 
itution,  accepts  a 
■der  by  executing  the 
er.  A  recipient's  financial 
pts  a  transmittal  order  by 
ipient,  by  notifying  the 
he  receipt  of  the  order  or 
becoming  obligated  to 
order. 


cth 


crd 
a  :ce 

ri  c 


(d)  Benefi  iary.  The  person  to  be  paid 
by  the  benel  ciary's  bank. 

(e)  Bfnefii  iary-'s  bank.  The  bank 
identified  ir  a  payment  order  in  which 
an  account  (  f  the  beneficiary  is  to  be 
credited  piu  suant  to  the  order  or  which 
otherwise  is  to  make  payment  to  the 
beneficiary  f  the  order  docs  not  provide 
for  payment  to  an  account. 


ed  customer.  A  person 

with  the  financial 

ncluding  a  loan  account  or 


deposit  or  other  asset  account,  or  a 
person  with  respect  to  which  the 
financial  institution  has  obtained  and 
maintains  on  file  the  person's  name  and 
address,  as  well  as  taxpayer 
identification  number  (e.g..  social 
security  or  employer  identification 
number)  or,  if  none,  alien  identification 
number  or  passport  number  and  country 
of  issuance,  and  to  which  the  finemcial 
institution  provides  financial  services 
reiving  on  that  information. 

(m)  EA-ecufjon  date.  The  day  on  which 
the  receiving  financial  institution  may 
properly  issue  a  transmittal  order  in 
execution  of  the  sender's  order.  The 
execution  date  may  be  determined  by 
instruction  of  the  sender  but  cannot  be 
earlier  than  the  day  the  order  is 
received,  and.  unless  otherwise 
determined,  is  the  day  the  order  is 
received.  If  the  sender's  instruction 
states  a  payment  date,  the  execution 
date  is  the  payment  date  or  an  earlier 
date  on  which  execution  is  reasonably 
necessary  to  allow  payment  to  the 
recipient  on  the  payment  date. 
•        *        •        *        • 

(q)  Funds  transfer.  The  series  of 
transactions,  beginning  with  the 
originator's  payment  order,  made  for  the 
purpose  of  making  payment  to  the 
beneficiary  of  the  order.  The  term 
includes  any  payment  order  issued  by 
the  originator's  bank  or  an  intermediary 
bank  intended  to  carry  out  the 
originator's  payment  order.  A  funds 
transfer  is  completed  by  acceptance  by 
the  beneficiary's  bank  of  a  payment 
order  for  the  benefit  of  the  beneficiary 
of  the  originator's  payment  order.  Funds 
transfers  governed  by  the  Electronic 
Fund  Transfer  Act  of  1978  (Title  XX. 
Pub.  L.  95-630.  92  Stat.  3728.  15  U.S.C 
1G93,  et  seq.],  as  well  as  any  other  funds 
transfers  that  are  made  through  an 
automated  clearinghouse,  an  automated 
teller  machine,  or  a  point-of-sale  .system, 
are  excluded  from  this  definition. 

(r)  Intermediary  bank.  A  receiving 
bank  other  than  the  originator's  bank  or 
the  beneficiary's  bank. 

(s)  Intermediary  financial  institution. 
A  receiving  financial  institution,  other 
than  the  transmittor's  financial 
institution  or  the  recipient's  financial 
institution.  The  term  intermediary 
financial  institution  includes  an 
intermediary  bank. 
«         •        •        •        * 

(v)  Originator.  The  sender  of  the  first 
pavmont  order  in  a  funds  transfer. 

(w)  Originator's  bank.  The  receiving 
bank  to  which  the  payment  order  of  the 
originator  is  issued  if  the  originator  is 
not  a  bank,  or  the  originator  if  the 
originator  is  a  bank. 


(x)  Payment  date.  The  day  on  which 
the  amount  of  the  transmittal  order  is 
payable  to  the  recipient  by  the 
recipient's  financial  institution.  The 
payment  date  may  be  determined  by 
instruction  of  the  sender,  but  cannot  be 
earlier  than  the  day  the  order  is  received 
by  the  recipient's  financial  institution 
and,  unless  otherwise  prescribed  by 
instruction,  is  the  date  the  order  is 
received  by  the  recipient's  financial 
institution. 

(y)  Payment  order.  An  instruction  of 
a  sender  to  a  receiving  bank,  transmitted 
orally,  electronically,  or  in  writing,  to 
pay,  or  to  cause  another  bank  to  pay,  a 
fixed  or  determinable  amount  of  money 
to  a  beneficiary  if: 

(1)  The  instruction  does  not  state  a 
condition  to  payment  to  the  beneficiary 
other  than  time  of  payment; 

(2)  The  receiving  bank  is  to  be 
reimbursed  by  debiting  an  account  of,  or 
otherwise  receiving  payment  from,  the 
sender;  and 

(3)  The  instruction  is  transmitted  by 
the  sender  directly  to  the  receiving  bank 
or  to  an  agent,  funds  transfer  system,  or 
communication  system  for  transmittal  to 
the  receiving  bank. 

•        »        «        *        * 

(aa)  Receiving  bank.  The  bank  to 
which  the  sender's  instruction  is 
addressed. 

(bb)  Receiving  financial  institution. 
The  financial  institution  to  which  the 
senders  instruction  is  addressed.  The 
term  receiving  financial  institution 
includes  a  receiving  bank. 

(cc)  Recipient.  The  person  to  be  paid 
by  the  recipient's  financial  institution. 
The  term  recipient  includes  a 
beneficiary,  e.xcept  where  the  recipient's 
financial  institution  is  a  financial 
institution  other  than  a  bank. 

(dd)  Recipient's  financial  institution. 
The  financial  institution  identified  in  a 
transmittal  order  in  which  an  account  of 
the  recipient  is  to  be  credited  pursuant 
to  the  transmittal  order  or  which 
otherwise  is  to  make  payment  to  the 
recipient  if  the  order  does  not  provide 
for  payment  to  an  account.  The  term 
recipient's  financial  institution  includes 
a  beneficiary's  bank,  except  where  the 
beneficiary  is  a  recipient's  financial 
institution. 

•  «         »         »         * 

(ff)  Sender.  The  person  giving  the 
instruction  to  the  receiving  financial 
institution. 

•  »        •        *        « 

(ii)  Transmittal  of  funds.  A  series  of 
transactions  beginning  with  the 
transmittor's  transmittal  order,  made  for 
the  purpose  of  making  payment  to  tho 
recipient  of  the  order.  The  term  inchiUM 
any  transmittal  order  issued  by  the 
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transmitter's  financial  institution  or  an 
intermediary  financial  institution 
intended  to  carrj-  out  the  transmittor's 
transmittal  order.  The  term  transmittal 
of  funds  includes  a  funds  trans.''er.  A 
transmittal  of  funds  is  completed  by 
acceptance  by  the  recipient's  financial 
institution  of  a  transmittal  order  for  the 
benefit  of  the  recipient  of  the 
transmitter's  transmittal  order.  Fimds 
transfers  governed  by  the  Electronic 
Fund  Transfer  Act  of  1978  (Title  XX. 
Pub.  L.  95-630.  92  Stat.  3728,  15  U.S.C. 
1693,  et  seq.).  as  well  as  any  other  funds 
transfers  that  are  made  through  an 
automated  clearinghouse,  an  automated 
teller  machine,  or  a  point-of-sale  system, 
are  excluded  from  this  definition, 
(kk)  Transmittal  order.  The  term 
transmittal  order  includes  a  payment 
order  and  is  an  instruction  of  a  sender 
to  a  receiving  financial  institution, 
transmitted  orally,  electronically,  or  in 
writing,  lo  pay.  or  to  cause  another 
financial  institution  to  pay,  a  fixed  or 
determinable  amount  of  money  to  a 
recipient  if: 

(1 J  The  instruction  does  not  state  a 
condition  to  payment  to  the  recipient 
other  than  time  of  payment; 

{2)  The  receiving  financial  institution 
is  to  be  reimbursed  by  debiting  an 
account  of,  or  otherwise  receiving 
payment  from,  the  sender;  and 

(3)  The  instruction  is  transmitted  by 
the  sender  directly  to  the  receiving 
financial  institution  or  to  an  agent  or 
communication  system  for  transmittal  to 
the  receiving  financial  institution. 

(11)  Transmittor.  The  sender  of  the 
first  transmittal  order  in  a  transmittal  of 
funds.  The  term  transmittor  includes  an 
originator,  except  where  the 
transmittor's  financial  institution  is  a 
financial  institution  other  than  a  bank. 

(mm)  Transmittor's  financial 
institution.  The  receiving  financial 
institution  to  which  the  transmittal 
order  of  the  transmittor  is  issued  if  the 
transmittor  is  not  a  financial  institution, 
or  the  transmittor  if  the  transmittor  is  a 
financial  institution.  The  term 
transmittor's  financial  institution 
includes  an  originator's  bank,  except 
where  the  originator  is  a  transmittor's 
financial  institution  other  than  a  bank. 
*        *        *        •        * 

3.  Paragraph  (b)(2)  of  §  103.23  is 
revised  to  read  as  follows: 

§  1 03.25    Reports  of  transactions  with 
foreign  financial  agencies. 


(b)  *    •   • 

(2)  Transmittal  orders  received  by  a 
respondent  financial  institution  from  a 
foreign  financial  agency  or  sent  by 
respondent  financial  institution  to  a 
foreign  financial  agency,  including  all 


information  maintained  by  that 
in.stitution  pursuant  to  §  103.33. 

*  »        *        *        » 

4.  Section  103.33  is  amended  by 
adding  new  paragraphs  (e)  and  (f).  to 
read  as  follows: 

§  103.33    Records  to  be  made  and  retained 
by  financial  institutions. 

*  •         ♦         «         • 

(e)  Banks.  With  respect  to  a  funds 
transfer  in  the  amount  of  S3.000  or  more 
by  a  bank: 

(1)  Recordkeeping  requiremfnts.li] 
For  each  payment  order  that  it  accepts 
as  an  originator's  bank,  the  bank  shall 
obtain  and  retain  either  the  original  or 
a  microfilm,  other  copy,  or  electronic 
record  of  the  following  information 
relating  to  the  payment  order: 

(A)  The  name  and  address  of  the 
originator; 

(B)  The  amount  of  the  payment  order; 

(C)  The  execution  date  of  llie  payment 
order; 

(D)  Any  payment  instructions 
received  from  the  originator  with  the 
payment  order; 

(E)  The  identity  of  the  beneficiary's 
bank;  and 

(F)  As  many  of  the  following  items  as 
are  received  with  the  payment  order: ' 

(1)  The  name  and  address  of  the 
beneficiary; 

[2]  The  account  number  of  the 
beneficiary;  and 

(J)  Any  other  specific  identifier  of  the 
beneficiary. 

(ii)  For  each  payment  order  that  it 
accepts  as  an  intermediary  bank,  the 
bank  shall  retain  either  the  original  or 
a  microfilm,  other  copy,  or  electronic 
record  of  the  payment  order. 

(iii)  For  each  payment  order  that  it 
accepts  as  a  beneficiary's  bank,  the  bank 
shall  retain  either  the  original  or  a 
microfilm,  other  copy,  or  electronic 
record  of  the  payment  order. 

(2)  Originators  other  than  established 
customers.  In  the  case  of  a  payment 
order  from  an  originator  that  is  not  an 
established  customer,  in  addition  to 
obtaining  and  retaining  the  information 
required  in  paragraph  (e)(l)(i)  of  this 
section: 

(i)  If  the  payment  order  is  made  in 
person,  prior  to  acceptance  the 
originator's  bank  shall  verify  the 
identity  of  the  person  placing  the 
payment  order.  If  it  accepts  the  payment 
order,  the  originator's  bank  shall  obtain 
and  retain  a  record  of  the  name  and 


'  KofJfunds  transfers  uffectcd  Ihrnugh  the  Federal 
Kijservc's  Fedwire  funds  transfer  system,  only  one 
of  the  items  is  required  to  be  retained,  if  received 
with  tlie  payment  order,  until  such  time  as  the  bani 
that  .sends  the  order  to  the  Federal  Reserve  Bank 
completes  its  conversion  to  the  expanded  Fedwirc 
mcs.sage  fornwt. 


address,  the  type  of  identification 
reviewed,  the  number  of  the 
identification  document  (e.g.,  driver's 
license),  as  well  as  a  record  of  the 
person's  taxpayer  identification  number 
(e.g.,  social  security  or  employer 
identification  number)  or,  if  none,  alien 
identification  number  or  passfKJrt 
number  and  country  of  issuance,  or  a 
notation  in  the  record  of  the  lack 
thereof  If  the  originator's  bank  has 
knowledge  that  the  person  placing  the 
payment  order  is  not  the  origmator,  the 
originator's  bank  shall  obtain  and  retain 
a  record  of  the  originator's  taxpayer 
identification  number  (e.g..  social 
security  or  employer  identification 
number)  or,  if  none,  alien  identification 
number  or  passport  number  and  countr\ 
of  issuance,  if  known  by  the  person 
placing  the  order,  or  a  notation  in  the 
record  of  the  lack  thereof. 

(ii)  If  the  payment  order  accepted  bv 
the  originator's  bank  is  not  made  in     . 
person,  the  originator's  bank  shall 
obtain  and  retain  a  record  of  name  and 
address  of  the  person  placing  the 
payment  order,  as  well  as  the  persons 
taxpayer  identification  number  (e.g.. 
social  security  or  employer 
identification  nu.mber)  or.  if  none,  alien 
identificatien  number  or  passport 
number  and  country  of  issuance,  or  a 
notation  in  the  record  of  the  lack 
thereof,  and  a  copy  or  record  of  the 
method  of  payment  (e.g..  check  or  credit 
card  transaction)  for  the  funds  transfer. 
If  the  originators  bank  has  knowledge 
that  the  person  placing  the  payment 
order  is  not  the  originator,  the 
originator's  bank  shall  obtain  and  retain 
a  record  of  the  originator's  taxpayer 
identification  number  [e.g.,  social 
security  or  employer  identification 
number)  or,  if  none,  alien  identification 
number  or  passport  number  and  countr\ 
of  issuance,  if  known  by  the  person 
placing  the  order,  or  a  notation  in  the 
record  of  the  lack  thereof. 

(3)  Beneficiaries  other  than 
established  customers.  For  each 
payment  order  that  it  accepts  as  a 
beneficiary's  bank  for  a  beneficiar)  that 
is  not  an  established  customer,  in 
addition  to  obtaining  and  retaining  tho 
information  required  in  pa.'-agraph 
(e)(l)(iii)  of  this  section: 

(i)  if  the  proceeds  are  delivered  in 
person  to  the  beneficiary  or  its 
representative  or  agent,  the  benefician's 
bank  shall  verify  the  identity  of  the 
person  receiving  the  proceeds  and  shall 
obtain  and  retain  a  record  of  the  name 
and  address,  the  type  of  identification 
reviewed,  and  the  number  of  the 
identification  document  (e.g..  driver's 
license),  as  well  as  a  record  of  the 
person's  taxpayer  identification  nunibe' 
(e.g.,  social  security  or  employer 
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ideiitificatioi  nuinbnr)  or,  if  none,  alien 
identificatioi  number  or  passport 
number  and  :ountry  of  issuance,  or  a 
notation  in  tl  e  record  of  the  lack 
thereof.  If  th<  beneficiarj's  bank  has 
knowledge  tl  at  the  person  receiving  the 
proceeds  is  r  ot  the  beneficiarj',  the 
beneficiary's  bank  shall  obtain  and 
retain  a  recoi  d  of  the  beneficiary's  name 
and  address,  as  well  as  the  beneficiary's 
taxpayer  idei  itification  number  (e.g., 
social  securi  y  or  employer 
identificatioi  i  number)  or.  if  none,  alien 
identificatioi  i  number  or  passport 
number  and  ;ountry  of  issuance,  if 
known  by  th ;  person  receiving  the 
proceeds,  or  a  notation  in  the  record  of 
the  lack  ther  !of. 

(ii)  if  the  p  roceeds  are  delivered  other 
than  in  persdn,  the  beneficiary's  bank 
shall  retain  i  copy  of  the  check  or  other 
instrument  v  sed  to  effect  payment,  or 
the  informat  on  contained  thereon,  as 
well  as  the  n  ame  and  address  of  the 
person  to  wl  ich  it  was  sent. 

(4)  Retriev  ibility.  The  information 
that  an  origi  lator's  bank  must  retain 
under  paragi  aphs  (e)(l)(i)  and  {e)(2)  of 
this  section  ihall  be  retrievable  by  the 
originator's  )ank  by  reference  to  the 
name  of  the  Driginator.  If  the  originator 
is  an  establi  hed  customer  of  the 
originator's  )ank  and  has  an  account 
used  for  fun  is  transfers,  then  the 
information  also  shall  be  retrievable  by 
account  nur  iber.  The  information  that  a 
beneficiary'  i  bank  must  retain  under 
paragraphs  e)(l)(iii)  and  {e)(3)  of  this 
section  shal  be  retrievable  by  the 
beneficiary' ;  bank  by  reference  to  the 
name  of  the  beneficiary.  If  the 
beneficiary  s  an  established  customer  of 
the  benefici  U7's  bank  and  has  an 
account  used  for  funds  transfers,  then 
the  informa  ion  also  shall  be  retrievable 
by  account  lumber.  This  information 
need  not  be  retained  in  any  particular 
manner,  so  ong  as  the  bank  is  able  to 
retrieve  the  information  required  by  this 
paragraph,  i  lither  by  accessing  hinds 
transfer  reci  )rds  directly  or  through 
reference  tc  some  other  record 
maintained  by  the  bank. 

(5)  Verification.  Where  verification  is 
required  under  paragraphs  (eK2)  and 
(e)(3)  of  thi  ;  section,  a  bank  shall  verify 
a  person's  identity  by  examination  of  a 
document  ( ather  than  a  bank  signature 
card),  prefe  rably  one  that  contains  the 
person's  na  me,  address,  and 
photograph .  that  is  normally  acceptable 
by  financia  institutions  as  a  means  of 
identificati  in  when  cashing  checks  for 
persons  ott  er  than  established 
customers.  Verification  of  the  identity  of 
an  individi  al  who  indicates  that  he  or 
she  is  an  alen  or  is  not  a  resident  of  the 
United  Stai  es  may  be  made  by  passport. 
elien  ident  fication  card,  or  other 


official  document  evidencing 
nationality  or  residence  (e.g.,  a  foreign 
driver's  license  with  indication  of  home 
address). 

(6)  Exceptions.  The  following  funds 
transfers  are  not  subject  to  the 
requirements  of  this  section: 

(i)  Funds  transfers  where  the 
originator  and  beneficiary  are  any  of  the 
following: 

(A)  A  domestic  bank; 

(B)  A  wholly-owned  domestic 
subsidiary  of  a  domestic  bank; 

(C)  A  domestic  broker  or  dealer  in 
securities; 

(D)  A  wholly-owned  domestic 
subsidiary  of  a  domestic  broker  or 
dealer  in  securities; 

(E)  The  United  States; 

(F)  A  state  or  local  government;  or 

(G)  A  federal,  state  or  local 
government  agency  or  instrumentality; 
and 

(ii)  Funds  transfers  where  both  the 
originator  and  the  beneficiary  are  the 
same  person  and  the  originator's  bank 
and  the  beneficiary's  bank  are  the  same 
domestic  bank. 

(f)  Nonbank  financial  institutions. 
With  respect  to  a  transmittal  of  funds  in 
the  amount  of  $3,000  or  more  by  a 
financial  institution  other  than  a  bank: 

(1)  Recordkeeping  requirements,  (i) 
For  each  transmittal  order  that  it  accepts 
as  a  transmitter's  financial  institution, 
the  financial  institution  shall  obtain  and 
retain  either  the  original  or  a  microfilm, 
other  copy,  or  electronic  record  of  the 
following  information  relating  to  the 
transmittal  order: 

(A)  The  name  and  address  of  the 
transmitter; 

(B)  The  amount  of  the  transmittal 
order; 

(C)  The  execution  date  of  the 
transmittal  order; 

(D)  Any  payment  instructions 
received  from  the  transmittor  with  the 
transmittal  order; 

(E)  The  identity  of  the  recipient's 
financial  institution; 

(F)  As  many  of  the  following  items  as 
are  received  with  the  transmittal  order:  ^ 

(1)  The  name  and  address  of  the 
recipient; 

(2)  The  account  number  of  the 
recipient:  and 

(3)  Any  other  specific  identifier  of  the 
recipient;  and 

(G)  Any  form  relating  to  the 
transmittal  of  fimds  that  is  completed  or 
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'  For  transmittals  of  funds  effected  through  the 
Federal  Reserves  Fedwire  funds  transfer  system  by 
a  domestic  broker  or  dealers  in  securities,  only  one 
of  the  items  is  required  to  be  retained,  if  received 
with  the  transmittal  order,  until  such  time  as  the 
bank  that  sends  the  order  to  the  Federal  Reserve 
Bank  completes  its  conversion  to  the  expanded 
Fedwire  message  format. 


signed  by  the  person  placing  the 
transmittal  order. 

(ii)  For  each  transmittal  order  that  it 
accepts  as  an  intermediary  financial 
institution,  the  financial  institution 
shall  retain  either  the  original  or  a 
microfilm,  other  copy,  or  electronic 
record  of  the  transmittal  order. 

(iii)  For  each  transmittal  order  that  it . 
accepts  as  a  recipient's  financial 
institution,  the  financial  institution 
shall  retain  either  the  original  or  a 
microfilm,  other  copy,  or  electronic 
record  of  the  transmittal  order,  as  well 
as  any  form  completed  or  signed  by  the 
person  receiving  the  proceeds  of  the 
transmittal  of  funds. 

(2)  Transmittors  other  than 
established  customers.  In  the  case  of  a 
transmittal  order  from  a  transmittor  thai 
is  not  an  established  customer,  in 
addition  to  obtaining  and  retaining  the 
information  required  in  paragraph 
(f)(l)(i)  of  this  section: 

(i)  If  the  transmittal  order  is  made  in 
person,  prior  to  acceptance  the 
transmitter's  financial  institution  shall 
verify'  the  identity  of  the  person  placing 
the  transmittal  order.  If  it  accepts  the 
transmittal  order,  the  transmitter's 
financial  institution  shall  obtain  and 
retain  a  record  of  the  name  and  address, 
the  type  of  identification  reviewed,  and 
the  niunber  of  the  identification 
document  (e.g.,  driver's  license),  as  well 
as  a  record  of  the  person's  taxpayer 
identification  number  (e.g.,  social 
security  or  employer  identification 
number)  or,  if  none,  alien  identification 
number  or  passport  number  and  country 
of  issuance,  or  a  notation  in  the  record 
the  lack  thereof.  If  the  transmitter's 
financial  institution  has  knowledge  that 
the  person  placing  the  transmittal  order 
is  not  the  transmittor.  the  transmitter's 
financial  institution  shall  obtain  and 
retain  a  record  of  the  transmitter's 
taxpayer  identification  number  (e.g.. 
social  security  or  employer 
identification  number)  or.  If  none,  alien 
identification  number  or  passport 
number  and  country  of  issuance,  if 
known  by  the  person  placing  the  order, 
or  a  notation  in  the  record  the  lack  . 
thereof. 

(ii)  If  the  transmittal  order  accepted 
by  the  transmitter's  financial  institution 
is  not  made  in  person,  the  transmitter's 
financial  institution  shall  obtain  and 
retain  a  record  of  the  name  and  address 
of  the  person  placing  the  transmittal 
order,  as  well  as  the  person's  taxpayer 
identification  number  (e.g.,  social 
security  er  employer  identification 
number)  or.  if  none,  alien  identification 
number  or  passport  number  and  country 
of  issuance,  or  a  notation  in  the  record 
of  the  lack  thereof,  and  a  copy  or  record 
of  the  method  of  payment  (e.g.,  check  or 
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credit  card  transaction)  for  the 
transmittal  of  funds.  If  the  transmitter's 
financial  institution  has  knowledge  that 
the  person  placing  the  transmittal  order 
is  not  the  transmittor,  the  transmitter's 
financial  institution  shall  obtain  and 
retain  a  record  of  the  transmitter's 
taxpayer  identification  number  [e.g., 
social  security  or  employer 
identification  number)  or,  if  none,  alien 
identification  number  or  passport 
number  and  country  of  issuance,  if 
known  by  the  person  placing  the  order, 
or  a  notation  in  the  record  the  lack 
thereof. 

(3)  Recipients  other  than  established 
customers.  For  each  transmittal  order 
that  it  accepts  as  a  recipient's  financial 
institution  for  a  recipient  that  is  not  an 
established  cu.stomer.  in  addition  to 
obtaining  and  retaining  the  information 
required  in  paragraph  (f)(l)(iii)  of  this 
section: 

(i)  If  the  proceeds  are  delivered  in 
person  to  the  recipient  er  its 
representative  or  agent,  the  recipient's 
financial  institution  shall  verify  the 
identity  of  the  person  receiving  the 
proceeds  and  shall  obtain  and  retain  a 
record  of  the  name  and  address,  the  type 
of  identification  reviewed,  and  the 
number  of  the  identification  document 
(e.g.,  driver's  license),  as  well  as  a 
record  of  the  person's  taxpayer 
identification  number  (e.g.,  social 
security  or  employer  identification 
number)  or,  if  none,  alien  identification 
number  or  passport  number  and  country 
of  issuance,  or  a  notation  in  the  record 
of  the  lack  thereof.  If  the  recipient's 
financial  institution  has  knowledge  that 
the  person  receiving  the  proceeds  is  not 
the  recipient,  the  recipient's  financial 
institution  shall  obtain  and  retain  a 
record  of  the  recipient's  name  and 
address,  as  well  as  the  recipient's 
taxpayer  identification  number  [e.g.. 
social  security  or  employer 
identification  number)  or,  if  none,  .ilien 
identification  number  or  passport 
number  and  country  of  issuance,  if 
known  by  the  person  receiving  the 
proceeds,  or  a  notation  in  the  record  of 
the  lack  thereof. 

(ii)  If  the  proceeds  are  delivered  other 
than  in  person,  the  recipient's  financial 
institution  shall  retain  a  copy  of  the 
check  or  other  instrument  used  to  effect 
payment,  or  the  information  cnntiiined 
thereon,  as  well  as  the  name  and 
address  of  the  person  to  which  it  was 
sent. 

[4]  Retrievubility.  The  information 
that  a  trnnsmittor's  financial  insli'ution 
must  retain  under  paragraphs  (f)(l)(i) 
and  (f)(2)  of  this  section  shall  be 
retrievable  by  the  transmitter's  financial 
institution  by  reference  to  the  name  of 
the  transmittor.  If  the  transmittor  is  an 


established  customer  of  the  transmitter's 
financial  institution  and  has  an  account 
used  for  transmittals  of  funds,  then  the 
information  also  shall  be  retrievable  by 
account  number.  The  information  that  a 
recipient's  financial  institution  must 
retain  under  paragraphs  (f)(l)(iii)  and 
(f)(3)  of  this  section  shall  be  retrievable 
by  the  recipient's  financial  institution 
by  reference  to  the  name  of  the 
recipient.  If  the  recipient  is  an 
established  customer  of  the  recipient's 
financial  institution  and  has  an  account 
used  for  transmittals  of  fimds,  then  the 
information  also  shall  be  retrievable  by 
account  number.  This  information  need 
not  be  retained  in  any  particular 
manner,  so  long  as  the  fin.incial 
institution  is  able  to  retrieve  ihe 
information  required  by  this  paragraph, 
either  by  accessing  transmittal  of  funds 
records  directly  or  through  reference  to 
some  other  record  maintained  by  the 
financial  institution. 

(5)  Verification.  Where  verification  is 
required  under  paragraphs  (f)(2)  and 
(f)(3)  of  this  section,  a  financial 
institution  shall  verify  a  persons 
identity  by  examination  of  a  document 
(other  than  a  customer  signature  card), 
preferably  one  that  contains  the  person's 
name,  address,  and  photograph,  that  is 
normally  acceptable  by  financial 
institutions  as  a  means  of  idenlifixation 
when  cashing  checks  for  persons  other 
than  established  customers.  Verification 
of  the  identity  of  an  individual  who 
indicates  that  he  or  she  is  an  alien  or  is 
not  a  resident  of  the  United  States  may 
be  made  by  passport,  alien 
identification  card,  or  other  official 
document  evidencing  nationality  or 
residence  (eg.,  a  foreign  drivers  license 
with  indication  of  home  address). 

(6)  Exceptions.  The  following 
transmittals  of  funds  are  not  subject  to 
the  requirements  of  this  section: 

(i)  Transmittals  of  funds  where  the 
transmittor  and  the  recipient  are  any  of 
the  following: 

(A)  A  domestic  bank; 

(B)  A  whollv-owned  domestic 
subsidiary  of  a  domestic  bank; 

(C)  A  domestic  broker  or  dealer  in 
securities; 

(n)  A  wholly-owned  domestic 
subsidiary  of  a  domestic  broker  or 
d(!aler  in  securities; 

(E)  The  United  States; 

(F)  A  state  or  local  government;  or 

(G)  A  federal.,  state  or  local 
government  agency  or  instrumentality; 
and 

(ii)  Transmittals  of  funds  where  both 
the  transmittor  and  recipient  arc  the 
same  person  and  the  transmitter's 
financial  institution  and  the  recipient's 
financial  institution  are  the  same 
domestic  broker  or  dealer  in  securities. 


In  concurrence: 

By  Ihe  Board  of  Governors  of  the  Federal 
Rpserve  System.  December  21.  1994. 
William  W.  Wiles. 
Secretary  of  the  Board. 

By  the  Department  of  the  Treasun,', 
December  19,  1994. 
Stanley  E.  Morris, 

Director.  Financial  Crimes  Enforcemt^nt 
Network. 

[FR  Doc.  94-31977  Filed  12-30-94;  8:45  ar.ij 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  219 

[Regulation  S;  Docket  No.  R-0807] 

Reimbursement  for  Providing  Financial 
Records;  Recordkeeping 
Requirements  for  Certain  Financial 
Records 

AGENCY:  Board  of  Governors  of  the 
Federal  Reser\e  System. 
ACTION:  Final  rule. 

summary:  The  Board  of  Governors  of  the 
Federal  Reserve  System  (Board)  has 
finalized  the  enhanced  recordkeeping 
requirements  relating  to  certain  wire 
transfers  (which  include  funds  transfers 
and  transmittals  of  funds)  by  financial 
institutions.  The  final  rule  takes  into 
consideration  the  public  comments 
received  on  the  initial  notice  of  . 
proposed  rulemaking.  These 
recordkeeping  requirements  are  bring 
promulgated  jointly  by  the  Board  and 
the  Department  of  Treasury  (Treasury). 
A  companion  notice  published 
elsewhere  in  today's  Federal  Register  bv 
the  Treasury  and  the  Board  (Joint 
Notice)  sets  forth  the  substantive 
provisions  of  the  recordkeeping 
requirements  and  provides  an  analysis 
of  comments  received  on  the  proposal. 
This  notice  sets  forth  the  regulation  for 
codification  at  12  CFR  Part  219.  subpart 
B,  which  cross-references  the 
substantive  provisions  set  forth  in  the 
Joint  Notice.  Under  the  Joint  Notice, 
each  domestic  financial  institution 
involved  in  either  a  domestic  or 
international  wire  transfer  must  collet  t 
and  retain  certain  information.  The 
amount  and  type  of  information 
collected  and  retained  will  depenti 
upon  the  nature  of  the  financial 
institution,  its  role  in  the  particular  wiic 
transfer,  and  the  relationship  of  the 
parties  to  the  transaction  with  the 
financial  institution. 
EFFECTIVE  DATE:  January  1,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louise  L.  Roseman.  Associate  Director 
(202)  452-2789;  Gaylc  Brett.  Manager. 
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INFORMATION:  The 
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The  Board  and  the  Treasiu-y  decided 
that  it  would  be  simpler  to  issue 
regulations  for  both  domestic  and 
international  funds  transfers 
simultaneously,  because  the 
recordkeeping  requirements  will  he 
substantially  the  same. 

The  number  of  wire  transfers 
completed  is  substantial.  For  example, 
more  than  71  million  funds  transfers 
with  an  aggregate  dollar  value  of 
approximately  $208  triUion  were  ma<le 
over  Fedwire  in  1993.  More  than  42 
million  funds  transfers  with  a  value  of 
approximately  $266  trillion  were  made 
over  the  Clearing  House  Interbank 
Payments  Svstem  (CHIPS).  Nonbank 
providers  of  money  tran.smitting 
services  make  an  estimated  12.7  millit)ii 
transmittals  annually. 

Money  laundering  is  a  vital 
component  of  drug  trafficking  and  other 
criminal  activity  throughout  the  world, 
and  Federal  law  enforcement  agencies 
believe  that  a  significant  amount  of  the 
money  laundered  involves  wire 
transfers.  Proceeds  from  illegal  activities 
mav  be  processed  through  money 
laundering  schemes  involving  domestic 
and/or  international  payments  by  wire 
transfers.  Such  activity  has  been 
documented  in  several  recent 
investigations  conducted  by  the 
Treasury  and  other  Federal  law 
enforcement  agencies. 

m  August  1993,  the  Treasury  and  the 
Board  jointly  issued  for  public  comment 
a  proposal  to  enhance  the  recordkeeping 
requirements  relating  to  certain  wire 
transfers  by  financial  institutions  (58  FR 
4tj014.  August  31,  1993).  Based  on  the 
comments  received,  the  Treasury-  and 
the  Board  have  modified  the  proposes! 
rule  to  reduce  the  burden  associated 
with  the  rule,  while  maintaining  the 
usefulness  of  the  rule  to  law- 
enforcement  agencies.  The  Board  and 
the  Treasury-  believe  that  maintenance 
of  these  records  will  have  a  high  degree 
of  usefulness  in  criminal,  ta.x,  or 
regulatory  investigations  or  proceedings. 
Ftlrther,  the  Board  and  the  Treasury 
believe  that  these  recordkeeping 
requirements  will  not  have  a  significant 
adverse  effect  on  the  cost  or  the 
efficiency  of  the  payments  system 

Codification  of  the  Rule 

To  minimize  potential  confusion  by 
affected  entities  regarding  the  scope  of 
this  joint  rule  and  its  interaction  with 
other  anti-money  laundering 
regulations,  the  substantive 
requirements  of  the  rule  will  be  codified 
with  other  Bank  Secrecy  Act 
regulations,  as  part  of  the  Treasury's 
regulations  in  31  CFR  Part  103:  Because 
tlie  Board  is  required  to  prescribe  these 
regulations  jointly  with  the  Treasury. 


the  Board  is  adding  a  new  subpart  B  to 
12  CFR  Part  219.  which  will  cross- 
reference  the  jointly  prescribed 
requirements  in  31  CFR  Part  103.  I'he 
current  text  of  12  CFR  Part  219. 
concerning  reimbursement  to  financial 
institutions  for  assembling  and 
providing  financial  records  pursuant  to 
the  Right  to  Financial  Privacy  Act.  will 
become  subpart  A  of  12  CFRPart  219. 

Sununary  Description  of  the  Rule 

1  he  Joint  Notice,  published  elsewhen; 
iii  today's  Federal  Register,  provides  an 
extensive  description  of  the  substantive 
requirements  of  the  rule.  While  the 
Board  is  authorized  to  promulgate 
jointly  with  the  Treasury  reco.r-i keeping 
and  reporting  requirem.ents  with  .regard 
to  domestic  wire  transfers  by  insured 
depository  institutions,  the  Board 
specifically  is  required  to  promulgate 
jointly  with  the  Treasury  recordkeeping 
and  reporting  requirements  for 
international  wire  transfers  by  both 
insured  depository  institutions  and 
nnnbank  financial  institutions.  The 
Board  is  not  authorized  to  promulgate 
recordkeeping  and  reporting 
requirements  for  domestic  wire  transfers 
bv  nonbank  financial  institutions.  (The 
Treasury  has  this  authority  under  other 
statutory  provisions.)  This  limitation  is 
reflected  in  the  Board's  subpart  R  of  12 
CFR  Part  219.  The  Board's 
recordkeeping  and  reporting 
requirements  for  international  wire 
transf-.;rs  by  nonbank  financial 
institutions,  however,  are  identical  U) 
those  adopted  by  the  Tredsur\-  for 
domestic  and  international  wire 
transfers  by  nonbank  financial 
institutions.  Therefore,  compliance  by 
nonbank  financial  institutions  with  the 
requirements  will  not  1h3  affected  by  this 
limitation  in  the  Board's  regulatory 
authority. 

Regulatory  Flexibility  .Andlysis 

Three  requirements  of  a  final 
reguTatory  flexibility  an.^lysis  (5  II.S.C. 
604).  (1)  a  succinct  statetaent  of  the 
need  for  and  the  objectives  of  the  rule. 
(2)  a  summary  of  the  issues  raised  by  the 
public  comments,  the  agency's 
assessment  of  the  issues,  and  a 
statement  of  the  changes  made  in  the 
final  rule  in  response  to  the  con.nients. 
and  (3)  a  description  of  significant 
alternatives  to  the  rule  that  would 
minimize  the  rule's  economic  impact  on 
small  entities  and  reasons  why  the 
alternatives  were  rejected,  are  discu.ssed 
in  the  [oint  Notice. 

Competitive  Impact  Analysis 

In  considering  an  operational  or  legal 
change  that  would  affect  a  Federal 
Reserve  Bank  priced  service,  the  Board 


determines  whether  the  change  would 
have  a  direct  and  material  adverse  effect 
on  the  ability  of  other  service  providers 
to  compete  effectively  with  the  Federal 
Reserve  in  providing  similar  services, 
due  to  differing  legal  powers  or 
constraints  or  due  to  a  dominant  market 
position  of  the  Federal  Reserve  deriving 
from  such  legal  differences. 

Unlike  other  providers  of  wire 
transfer  services,  the  Federal  Reserve 
Banks  are  not  subject  to  the  wire 
transfer  recordkeeping  rules,  because 
they  are  not  considered  by  the  Treasury 
to  be  financial  institutions,  as  defined  in 
31  CFR  103.11(i).-  The  Board  believes, 
however,  that  the  exclusion  of  the 
Federal  Reserve  Banks  from  the  scope  of 
this  rule  will  not  adversely  affect  the 
ability  of  other  service  providers  to 
compete  effectively  with  the  Federal 
Reserve  in  providing  similar  services 
The  Federal  Reserve  Banks  will 
continue  to  maintain  records  of  the 
payment  orders  that  they  accept,  similar 
to  the  records  required  by  the  rule  to  be 
kept  by  intermediary  banks. 

For  funds  transfers  effected  over  the 
Federal  Reserve's  Fedwire  funds 
transfer  system,  banks  and  domestic 
brokers  or  dealers  in  securities  would 
not  have  to  retain  as  many  of  die 
elements  of  beneficiary  identification  as 
provided  by  the  originator,  because  the 
current  Fedwire  format  may  not  have 
sufficient  space  to  include  such 
information.  The  Board,  however,  does 
not  believe  that  this  temporary 
exception  would  make  use  of  the 
Fedwire  system  more  desirable  than 
other  fimds  transfer  systems.  A  financial 
institution  will  be  required  to  comply 
fully  with  the  requirement  to  retain  full 
beneficiary  information  at  such  time 
that  it  completes  its  conversion  to  the 
expanded  Fedwire  message  format 

Paperwork  Reduction  Act 

The  collection  of  information  required 
by  the  final  rule  has  been  submitted  by 
the  Treasury-  to  the  Office  of 
Management  and  Budget  in  accordance 
with  the  requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3504(h))  under 
control  number  1505-0063. 

The  collection  of  information  in  this 
regulation  is  authorized  by  12  U.S.C. 
1829b  and  1951-1959  and  31  U.S.C. 
5311-5328.  The  likely  recordkeepers  are 
financial  institutions  that  perform 
transmittals  of  funds. 

Estimated  niunber  of  respondents 
and/or  recordkeepers:  60,000. 

Estimated  total  aimual  recordkeeping 
burden:  1  million  hours. 


'Ibid. 


Estimated  average  annual  burden  per 
respondent  and/or  recordkeeper:  16.3 
hours. 

Estimated  annual  frequency  of 
responses:  Upon  request. 

The  estimated  average  aimual  burden 
hours  have  decreased  significantly  from 
those  included  in  the  August  1993 
proposal.  The  decrease  is  due  to  the 
significant  reduction  in  the  number  of 
transmittals  of  funds  subject  to  the 
recordkeeping  requirements  as  a  result 
of  the  establishment  of  the  $3,000 
threshold,  and  due  to  the  reduction  of 
circumstances  in  which  additional 
recordkeeping  and  verification 
requirements  for  noncustomers  would 
apply. 

List  of  Subjects  in  12  CFR  Part  219 

Banks.  Banking.  Currency,  Reporting 
and  recordkeeping  requirements. 
Foreign  banking. 

For  the  reasons  set  out  in  the 
preamble.  12  CFR  Part  219  is  amended 
as.  set  forth  below. 

PART  219— REIMBURSEMENT  FOR 
PROVIDING  FINANCIAL  RECORDS; 
RECORDKEEPING  REQUIREMENTS 
FOR  CERTAIN  FINANCIAL  RECORDS 
(REGULATION  S) 

1.  The  title  of  part  219  is  revised  to 
read  as  set  forth  above. 

Subpart  A— Reimbursement  to 
Financial  institutions  for  Providing 
Financial  Records 

§§219.1  through  219.7    [Designated  as 
Subpart  A] 

2  Se<:tions  219.1  through  219.7  are 
designated  as  Subpart  A,  and  a  new 
Subpart  A  heading  is  added  to  read  as 
set  forth  above. 

3.  The  authority  citation  for  Part  219 
is  designated  as  the  authority  for 
Subpart  A  and  continues  to  read  as 
follows: 

Authuri(>:  12  U  S.C.  3415 

4.  Subpart  A  is  am.ended  by  revising 
§219.1  to  read  as  follows: 

§  219.1    Authority,  purpose  and  scope. 

This  subpart  of  Regulation  S  (12  CFR 
part  219,  subpart  A)  is  issued  by  the 
Board  of  Governors  of  the  Federal 
Reserve  System  (the  Board)  under 
section  1115  of  the  Right  to  Financial 
Privacy  Act  (the  Act)  (12  U.S.C.  3415). 
It  establishes  the  rates  and  conditions 
for  reimbursement  of  reasonably 
necessary  costs  directly  inciured  by 
financial  institutions  in  assembling  or 
providing  customer  financial  records  to 
a  government  authority  pursuant  to  the 
Act. 


5.  Section  219.2  is  amended  by 
revising  the  introductory  text  to  read  as 

follows: 

§219.2    Definitions. 

For  the  purposes  of  this  subpart,  the 
following  definitions  shall  apply: 

***** 

6.  Subpart  B  is  added  to  Part  219  to 
read  as  follows: 

Subpart  B— Recordkeeping  and  Reporting 
Requirements  for  Funds  Transfers  and 
Transmittals  of  Funds 

Sec. 

219.21  Authority,  purpose  and  scope. 

219.22  Definitions. 

219.23  Recordkeeping  and  reportinji 
requirements. 

219.24  Retention  period. 

Subpart  B — Recordkeeping  and 
Reporting  Requirements  for  Funds 
Transfers  and  Transmittals  of  Funds 

Authorit>-:  12  U.S.C.  1829b(2)  and  (3). 

§  219.21    Authority,  purpose  and  scope. 

This  subpart  of  Regulation  S  (12  CFR 
part  219,  subpart  B)  is  issued  by  the 
Board  under  the  authority  of  section 
21(b)  of  the  Federal  Deposit  Insurance 
Act  (12  U.S.C.  1829b),  as  amended  by 
the  Annunzio-Wylie  Anti-Money 
Laundering  Act  of  1992  (Pub.  L.  102- 
550.  Title  XV;  106  Stat.  3672.  4044), 
which  authorizes  the  Board  and  the 
Secretary  of  the  Treasury  jointly  to 
prescribe  recordkeeping  and  reporting 
requirements  for  domestic  wire  transfers 
by  insured  depository  institutions:  and 
which  also  requires  the  Board  and  the 
Treasury  jointly  to  prescribe 
recordkeeping  and  reporting 
requirements  for  international  win; 
transfers  by  insured  depository 
institutions  and  by  nonbank  finanri.d 
institutions.  The  definitions  and 
recordkeeping  and  reporting 
requirements  referenced  in  this  subpart 
are  promulgated  and  administered 
joiiitly  by  the  Board  and  the  Treasury    - 
and  are  codified  in  31  CFR  103.1 1  aiid 
103.33(e)  and  (fl.  Such  recordkeeping 
and  reporting  requirements  will  assist  in 
the  prosecution  of  money  laundering 
activities  and  are  determined  to  have  a 
high  degree  of  usefulness  in  criminal, 
tax  or  regulatory  investigations  or 
proceedings. 

§219.22    Definitions. 

The  following  terms  are  defined  in  31 
CFR'  103.11  under  the  joint  authority  of 
the  Board  and  the  Treasury: 

Accept. 
Beneficiary: 
Beneficiary's  bank. 
Established  customer. 
Execution  date. 
Funds  transfer. 
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Interrnediar]  I 

IntermediarJI ) 

Originator. 

Originator's 

Payment  da\ 

Payment  orqtsr. 

Receiving  i 

Receiving  fikancic 

Recipient. 

Recipient's ) 

Sender. 

Transmittal 

Transmit 

Transmitter 

Transmitter  s  financial  institution. 


[Kink. 
s. 
er. 
bdnk. 

al  institution. 

nancial  institution. 

of  funds, 
ttal  order. 


bank. 

financial  institution. 


shall  be  made  available  to  the  Board 
upon  request. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  December  21, 1994. 
William  W.  Wiles. 
Secretary  of  the  Board. 

|FR  Doc.  94-31978  Filed  12-30-94;  8:45  am] 
BILLING  CODE  6210-01-P 


§  21 9.23    Rec  Drdke«ping  and  reporting 
requirements, 

(a]  Dcmesi  ic  and  international  funds 
transjer'i  by  nsured  depository 
institution's.  The  Board  and  the  Treasury 
are  authorizf  d  to  promulgate  jointly 
recordkeepii  g  and  reporting 
requirement ;  for  domestic  and 
intema'.iona  funds  transfers  by  insured 
depository  ii  istitutions  whenever  the 
agencies  det  >rmine  that  the 

of  such  records  has  a  high 

^ _.  ifulness  in  criminal,  tax,  or 

regulatory  ir  vestigations  or  proceedings. 
These  regul;  tions  are  codified  at  31  CFR 
103.33(e).  Fur  the  purposes  of  this 
subpart,  the  provisions  of  31  CFR 
103.33(e)  ap  jly  only  to  funds  transfers 
by  insured  c  epository  institutions. 

(b)  /nfern<  tional  transmittals  of  funds 
hv  financial  institutions  other  than 
insured  dep  jsitory  institutions.  The 
Board  and  t  le  Treasury  are  required  to 
promulgate  ointly  reporting  and 
recordkeepi  ig  requirements  for 
internationc  1  transmittals  of  funds  by 
financial  in:  titutions.  including  brokers 
and  dealers  in  securities  and  businesses 
that  provide  money  transmitting 


services.  In 
requiremen 
Treasury  ta 
usefulness 
tax,  or  regu 
proceeding 


transmittal! 


:or  i 


§219.24 

All  rec 
retained  by 
retained  fo 
these  recor  i 
such  a  way 
reasonable 
consideration 


and  the  amloun 
since  the 
required  tc 


JMI 


jrescribing  these 
s,  the  Board  and  the 
e  into  account  the 
f  these  records  in  criminal, 
atory  investigations  or 
and  the  effect  the 
recordkeep  ng  will  have  on  the  cost  and 
efficiency  c  F{he  payment  system.  These 
regulations  are  codified  at  31  CFR 
103.33(f).  F  -r  the  purposes  of  this 
subpart,  thf  provisions  of  31  CFR 
103.33(f]  aj  ply  only  to  international 


of  funds. 


Retention  period. 

s  that  are  required  to  be 
this  subpart  shall  be 
a  period  of  five  years.  All 
s  shall  be  filed  or  stored  in 
as  to  be  accessible  within  a 
period  of  time,  taking  into 
the  nature  of  '.he  record 
of  time  that  has  expired 
ord  was  made.  Any  records 
be  retained  by  this  subpart 


'  ri  :C' 


DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 

RIN  1505-AA46 

Amendment  to  the  Bank  Secrecy  Act 
Regulations  Relating  to  Orders  for 
Transmittals  of  Funds  by  Financial 
Institutions 

agency:  Financial  Crimes  Enforcement 
Network.  Treasury. 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  requires  banks 
and  nonbank  financial  institutions  that 
act  as  transmittors'  financial  institutions 
and  intermediary  financial  institutions 
in  transmittals  of  funds  to  include 
certain  information  in  transmittal  orders 
sent  to  receiving  financial  institutions. 
A  companion  final  rule  (the  final 
recordkeeping  rule),  published 
elsewhere  in  today's  Federal  Register, 
requires  financial  institutions  to  collect 
and  retain  the  information  that,  under 
this  final  rule,  must  be  included  with 
transmittal  orders. 

The  final  recordkeeping  rule  sets  forth 
collection  of  information  and 
recordkeeping  requirements  with 
respect  to  certain  transmittals  of  funds 
by  financial  institutions.  The  amount 
and  type  of  information  required  to  be 
collected  and  retained  depends  upon 
the  type  of  financial  institution,  its  role 
in  a  particular  transaction,  the  amount 
of  the  transaction  and  w-hether  the 
parties  to  the  transaction  are  established 
customers  of  the  financial  institution. 
To  ensure  a  full  understanding  of  this 
final  rule,  the  reader  is  encouraged  to 
review  its  provisions  together  with 
those  of  the  final  recordkeeping  rule. 

This  final  rule  is  promulgated  by 
Treasury  under  the  Annunzio-Wylie 
Anti-Money  Lavmdering  Act  of  1992 
(Annunzio-Wylie),  which  is  part  of  the 
statute  generally  referred  to  as  the  Bank 
Secrecy  Act.  Annunzio-Wylie 
authorizes  the  Secretary  of  the  Treasury 
to  require  financial  institutions  to 
maintain  appropriate  procedures  to 
comply  with  the  Bank  Secrecy  Act  and 
guard  against  money  laundering,  and  to 
carry  out  anti-money  laundering 
programs.  The  final  recordkeeping  rule 
is  promulgated  jointly  by  the  Board  of 


Governors  of  tlie  Federal  Reserve 
System  (Federal  Reserve  Board)  and  by 
Treasury  pursuant  to  a  special  statutory 
requirement  under  Annunzio-Wylie. 
The  autliority  of  the  Secretary  to 
administer  the  Bank  Secrecy  Act  has 
been  delegated  to  the  Director  of  the 
Financial  Crimes  Enforcement  Network 
(FinCEN). 

EFFECTIVE  DATE:  January  1, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
FinCEN.  Office  of  Financial 
Enforcement  ((202)  622-0400):  A.  Carlos 
Correa.  Assistant  Director  for  Rules  and 
Regulations;  Roger  Weiner,  Deputy 
Director;  Peter  Djinis.  Director;  FinCEN. 
Office  of  Legal  Counsel:  Stephen  R. 
Kroll.  Legal  Counsel  (703)  905-3534; 
Nina  A.  Nichols,  Attorney-Advisor. 
(703) 905-3598. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  final  rule  is  promulgated  by 
Treasury  under  31  U.S.C.  5318  (a)(2) 
and  (h),  which  are  part  of  the  statutn 
generally  referred  to  as  the  Bank  Serrecy 
Act  (Pub.  L.  91-508,  codified  at  12 
U.S.C.  1829b  and  1951-1959,  and  31 
U.S.C.  5311-5329),  and  which  were 
added  to  the  Bank  Secrecy  Act  by 
Annunzio-Wylie.  31  U.S.C.  5318  (a)(2) 
and  (H)  authorize  the  Secretary  of  the 
Treasury  to  require  financial  institutions 
to  maintain  appropriate  procedures  to 
comply  with  the  Bank  Secrecy  Act  and 
guard  against  money  laundering,  and  to 
carrv  out  anti-money  laundering 
programs.  The  final  recordkeeping  rule 
is  prom\jlgated  jointly  by  the  Federal 
Reserve  Board  and  by  Treasury  pursuant 
to  a  special  statutory  requirement  for 
such  joint  issuance  contained  in  12 
U.S.C.  1829b(b).  added  to  the  Bank 
Secrecy  Act  by  section  1515  of 
Annunzio-Wylie.  The  authority  of  the 
Secretary  to  administer  the  Bank 
Secrecy  Act  has  been  delegated  to  the 
Director  of  FinCEN. 

On  August  31.  1993,  Treasury  and  the 
Federal  Reserve  Board  jointly  issued  a 
proposed  recordkeeping  rule  (58  FR 
46014)  requiring  financial  institutions  to 
obtain  and  retain  information  relating  to 
certain  transmittals  of  funds.  Treasury 
also  issued  a  companion  proposed 
travel  rule  (58  FR  46021,  August  31. 
1993),  which  was  subsequently 
modified  (53  FR  51269,  October  1 . 
1993),  proposing  to  require  any 
transmittor's  financial  institution 
involved  in  a  transmittal  of  funds  to 
include  in  its  corresponding  transmittal 

order: 

(1)  The  name  and  address  of  the 
transmittor  and  the  transmittor's  deposit 
account  number,  if  the  payment  were 
ordered  from  a  deposit  account: 


(2)  The  amount  of  the  transmittal  of 
funds; 

(3)  The  execution  date  of  the 
transmittal  order; 

(4)  The  identity  of  the  recipient's 
financial  institution;  and, 

(5)  Either  the  name  and  address  or  the 
account  number  of  the  recipient,  if 
received  with  the  transmittal  order. 

The  proposed  travel  rule  would  have 
required  any  receiving  financial 
institution  acting  as  an  intermediary 
financial  institution  to  include  in  its 
corresponding  transmittal  order  the 
following  information,  if  received  from 
the  sender: 

(1)  The  name  and  address  of  the 
transmittor  and  the  deposit  account 
number  of  the  transmittor; 

(2)  The  amount  of  the  transmittal  of 
funds; 

(3)  The  execution  date  of  the 
transmittal  order; 

(4)  The  identity  of  the  recipient's 
financial  institution; 

(5)  Either  the  name  and  address  or  the 
account  number  of  the  recipient,  if 
received  with  the  transmittal  order;  and. 

(6)  Either  the  name  and  address  or  the 
numerical  identifier  of  the  transmittor's 
financial  institution. 

Overview 

This  final  rule  will  assist  law 
enforcement  investigations  of  money 
laundering  involving  transmittals  of 
funds  by  requiring  users  of  transmittals 
of  funds  to  provide  additional 
identifying  information.  Together  with 
the  final  recordkeeping  rule,  this  final 
rule  will  help  remedy  the  difficulties 
presently  encountered  by  law 
enforcement  in  cases  involving 
transmittals  of  funds  in  which  the 
transmittal  orders  do  not  include  the 
transmittors'  and  recipients'  names  or 
other  identifying  information,  and  cases 
involving  transmittals  of  fimds  in  which 
such  identifying  information  is  not 
conveyed  to  intermediary  financial 
institutions.  The  requirement  that 
transmittal  orders  include  complete 
transmittor  information,  as  well  as 
recipient  information  received  by  the 
financial  institution  with  the  transmittal 
order,  may  discourage  money 
laundercrs  from  attempting  to  abuse  the 
payment  and  message  systems  and 
should  complicate  their  ability  to  do  so. 

Treasury  will  monitor  experience 
under  this  final  rule  to  assess  its 
usefulness  to  law  enforcement  and  its 
effect  on  the  cost  and  efficiency  of  the 
payments  system.  Within  36  months  of 
the  effective  date,  Treasury  will  review 
tlie  effectiveness  of  this  final  rule  and 
will  consider  making  any  appropriate 
modifications. 


Comments 

One  hundred  thirteen  (113)  comments 
were  received  in  response  to  the 
proposed  recordkeeping  rule  and  the 
proposed  travel  rule.  Treasury  has 
carefully  considered  each  comment  in 
drafting  this  final  rule. 

Effect  of  Proposed  Changes  to  Fed  wire 
System 

The  proposed  travel  rule  provided  for 
a  thirty  (30)  day  comment  period 
concluding  on  October  4, 1993.  Many  of 
the  commenters  noted  that  they  could 
neither  comment  nor  initiate  changes  to 
their  internal  wire  transfer  systems  until 
the  Federal  Reserve  Board  jmnoimced 
its  proposed  changes  in  the  Fedwire 
format.  Treasury  believes  that  the 
comments  it  received  relating  to 
Fedwire  were  helpful,  and  these 
comments  have  been  taken  into  account 
in  framing  this  final  rule. 

Commenters  on  the  proposed  travel 
rule  were  particjtlarly  concerned  with 
the  difficulty  of  including  the  required 
information  on  Fedwire,  which,  unlike 
the  Clearing  House  Interbank  Payments 
System  (CHIPS)  (operated  by  the  New 
York  Clearing  House)  and  the  Society 
for  Worldwide  Interbank  Financial 
Telecommunications  (S.W.I.F.T.) 
system,  does  not  have  sufficient  space 
in  the  fields  in  which  to  include 
complete  originator  and  beneficiarj' 
information.  Commenters  also  noted 
that  it  would  be  difficult  to  map 
information  to  Fedwire  from  S.W.I.F.T.. 
CHIPS  and  other  proprietar)'  systems, 
and  to  comply  with  the  proposed  travel 
rules  requirements  by  the  proposed 
effective  date. 

One  commenter  suggested  that  the 
proposed  travel  rule  be  withdrawTi.  This 
commenter  characterized  the  proposed 
travel  rule  as  unworkable  and  premature 
because  the  Fedwire  format  had  to  be 
expanded,  and  conventions  and 
protocols  coordinated  before  the 
proposed  travel  rule  could  issue.  Other 
commenters  raised  similar  concerns. 

As  more  fully  discussed  below,  this 
final  rule  recognizes  the  difiiculty  that 
financial  institutions  will  have  in 
including  all  of  the  required  information 
within  the  Fedwire  format,  and  makes 
appropriate  allowances.  In  light  of  these 
allowances,  and  because  the  Federal 
Reserve  Board  has  adopted  an  expanded 
Fedwire  format  (published  elsewhere  in 
today's  Federal  Register),  this  final  rule 
is  promulgated  at  the  appropriate  time. 

Effective  Date 

The  proposed  travel  rule  provided  for 
an  effective  date  twelve  months 
following  publication  of  a  final  rule. 
Many  commenters  believed  that  the 


proposed  effective  date  twelve  months 
after  publication  of  a  final  rule  was  too 
soon;  they  suggested  that  no  effective 
date  be  announced  until  the  Federal 
Resprve  Board  had  published  proposed 
changes  to  Fedwire,  and  that  any 
proposed  effective  date  take  into 
account  those  proposed  changes. 
Alternatively,  commenters  suggested 
that  the  effective  date  be  delayed  until 
twelve  months  following 
implementation  of  Fedwire  format 
changes.  Finally,  one  bank  suggested 
that  the  effective  date  of  tlie  proposed 
rule  coincide  with  the.effective  date  of 
changes  to  the  Fedwire  format. 

The  effective  date  of  this  final  rule 
emd  of  the  recordkeeping  rule  is  January 
1. 1995.  As  noted,  this  final  rule  allows 
for  the  fact  that  a  financial  institution 
will  not  be  able  to  include  all  otherwise 
required  information  in  Fedwire 
transfers  until  the  format  changes  have 
been  implemented  by  that  institution. 

Mapping  Issues 

The  proposed  travel  nile  would  have 
required  that  certain  information  be 
included,  at  the  time  of  transmittal,  in 
a  transmittal  order  transmitted  to  a 
financial  institution  by  any  means, 
including  any  funds  transfer  system 
(e.g.,  Fedwire,  S.W.I.F.T.  and  CHIPS)  or 
other  system  for  transmittals  of  funds. 
This  would  have  meant,  for  example, 
that  a  bank  receiving  a  S.W.I.F.T. 
message  would  have  been  obligated  to 
include  all  required  information,  if 
received,  in  its  corresponding  Fedwire 
transmittal  order,  and  that  any 
originator's  bank  issuing  a  Fedwire 
transmittal  order  would  have  had  to 
include  all  of  the  required  information 
in  that  order. 

Currently,  the  Fedwire  fields 
designated  for  originator  and  beneficiary' 
information  do  not  contain  sufficient 
space  to  include  all  of  the  information 
required  by  this  final  rule.  However,  the 
Federal  Reserve  Board,  the  Federal 
Deposit  Insurance  Corporation,  the 
National  Credit  Union  Administration, 
the  Office  of  the  Comptroller  of  the 
Currency,  and  the  Office  of  Thrift 
Supervision  have  issued  a  policy 
encouraging  banks  to  use  optional  fields 
where  possible  to  include  complete 
originator  and  beneficiary  information 
in  Fedwire  payment  orders.  A  similar 
statement  was  issued  by  the  Federal 
Financial  Institutions  Examination 
Council  (FFIEC).  (See.  FFIEC  Statement 
dated  March  11.  1993.  58  FR  14400. 
March  17.  1993.) 

While  many  commenters 
acknowledged  that  complete  originator 
and  beneficiary  information  could  be 
included  in  S.W.I.F.T.  and  CHIPS 
payment  orders,  they  objected  to  the  use 
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of  optional  Fe  Iwire  fields  to  include 
such  informat  on.  The  commenters 
observed  that  he  proposed  travel  rule 
failed  to  designate  vthich  optional  fields 
should  contaii  i  which  items  of 
information  aj  id  failed  to  assign  priority 
to  such  items  n  the  event  that  available 
optional  fieldi  could  not  acconunodate 
all  required  ir  formation.  Commenters 
believed  that  i  he  lack  of  industry 
standards  pre  ;cribing  placement  of 
originator  am  beneficiary-  data  in 
optional  field  ;  would  result  in 
confusion  anc  inefficiency,  producing 
erroneous  ent  ies,  advices  and 
misapplicatioi  of  funds.  Commenters 
also  noted  tha  t  the  use  of  optional  fields 
would  requir*  excessive  manual 
intervention  i  i  what  is  largely  an 
automated  sy:  tern,  causing  costly 
inefficiencies  by  delaying  pass-through 
payments,  wl-  ich,  according  to  one 
commenter.  r  lake  up  85%  of  all 
transfers. 

Many  comr  lenters  suggested  the 
formation  of  i  joint  task  force  including 
representativi  s  of  the  financial 
community. '  'reasur\'  and  the  Federal 
Reserve  Boar(   to  establish  industry 
standards  for  the  use  of  optional  fields 
in  Fedwire  ai  d  a  timetable  for 
implementati  m. 

The  Federa   Reserve  Board  published 
its  Proposed  expansion  of  the  Fedwire 
Funds  TransJjr  Format  on  December  1. 
1993  (58  FR  (  3366).  and  a  finalized 
expanded  Fei  Iwire  format  is  published 
elsewhere  in  today's  Federal  Register. 
Implementati  on  is  to  be  completed  by 
year-end  199  '.  Once  implemented  by 
financial  inst  tutions,  the  modified 
Fedwire  forn  at  will  permit  inclusion  of 
complete  orij  inator  and  beneficiary 
information.  Jnder  this  final  rule  a 
financial  insi  itution  will  not  be  required 
to  include  al  available  information 
identifying  tiansmittors  and  recipients 
in  Fedwire  p  lyment  orders  until  the 
financial  insi  itution  has  implemented 
the  new  Fedi  i-ire  format.  However, 
Treasury  joir  s  the  FFIEC  in  encouraging 
financial  ins'  itutions  to  include 
complete  tra  ismittor  and  recipient 
information  n  Fedwire  payment  orders 
.  using  option  il  fields. 

Threshold 

Many  non  )ank  financial  institutions 
commented  hat  the  proposed 
recordkeepii  g  rule's  lack  of  a  threshold 
exempting  si  nailer  value  transfers 
would  make  implementation 
inordinately  costly.  One  commenter 
noted  that  9i  i%  of  the  two  million 
transmittals  it  conducted  annually 
involved  Ies ;  than  $1,000;  98%  fell 
below  S3,00);  and,  99.96%  fell  below 
SlO.OOO.  Commenters  complained  that 
the  enormoi  s  expense  they  would  incur 
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in  obtaining,  maintaining  and 
transmitting  data  for  smaller  value 
transmittals  could  not  be  justified  by 
any  benefit  to  law  enforcement.  Other 
commenters  argued  that  the  absence  of 
any  threshold  would  make  it  impossible 
to  conduct  transmittals  in  emergencies 
and  in  situations  in  which  a  transmittor 
phones,  faxes  or  writes  in  funds 
transmittal  instructions  (for  example,  in 
the  cnse  of  a  transmittal  of  funds  to 
someone  whose  identification 
documents  have  been  stolen). 

Treasury  and  the  Federal  Reserve 
Board  have  considered  these  comments 
and  have  established  a  threshold  of 
$3,000  for  the  final  recordkeeping  rule. 
Treasury  has  determined  that  the  same 
threshold  should  apply  to  this  final  rule. 
Therefore,  financial  institutions  will  not 
be  required  to  include  the  specified 
information  in  transmittal  orders 
involving  less  than  $3,000  or  the  foreign 
equivalent.  (Financial  institutions 
should  determine  the  U.S.  dollar 
equivalents  of  transfers  in  foreign  funds 
based  on  the  spot  exchange  rate  at  the 
time  of  a  transfer  to  determine  whether 
a  foreign-denominated  transfer  exceeds 
the  $3,000  threshold.) 

Treasury  presently  encourages 
financial  institutions  to  report  to  the 
appropriate  federal  law  enforcement 
agency  or  agencies  transmittals  of  funds 
that  are  structured  in  amounts  of  less 
than  $3,000  to  evade  the  requirements 
of  this  final  rule  and  the  final 
recordkeeping  rule.  Treasury  intends  to 
issue  for  comment  proposed  regulations 
that  would  require  financial  institutions 
to  report  suspicious  transactions  and  to 
establish  anti-money  laundering 
measures,  including  "know  your 
customer"  policies  and  programs. 
Treasury  will  monitor  the  effectiveness 
of  such  policies  and  programs,  as 
applied  to  transmittals  of  funds,  and 
will  consider  future  modification  of  the 
$3,000  threshold  or  other  provisions  of 
this  final  rule,  if  appropriate  and 
necessary  to  counter  the  evasion  of 
requirements  through  structuring. 

Contents  of  Paj-ment  Orders 

If  a  transmittal  order  is  ftmded  from 
an  account,  the  proposed  travel  rule 
would  have  required  the  transmittor's 
financial  institution  to  include  in  the 
transmittal  order  the  following:  the 
name  and  address  of  the  transmittor;  the 
transmittor's  account  number;  the 
amount  and  execution  date  of  the 
transmittal;  the  identity  of  the 
recipient's  financial  institution;  and 
either  the  name  and  address  or  the 
account  number  of  the  recipient  (if 
received  with  the  transmittal  order).  The 
proposed  travel  rule  also  would  have 
required  any  receiving  financial 


institution  acting  either  as  an 
intermediary  bank  or  an  intermediary 
financial  institution  to  include  in  its 
transmittal  order  the  same  information, 
if  received  from  the  sender. 

Several  commenters  objected  to  the 
proposed  requirenient  that  the 
transmittor's  account  number  be 
included  in  the  transmittal  order. 
Commenters  noted  that  such 
information  is  relevant  only  to  the 
transmittor's  financial  institution,  is 
regarded  by  many  as  confidential,  and 
increases  the  risk  of  fraud  if  included  in 
a  transmittal  order.  Commenters 
questioned  law  enforcement's  need  to 
have  account  information  on  transmittal 
orders  because  such  information  is 
easily  retrievable  through  records  using 
the  account  holder's  name.  The 
inclusion  of  this  information, 
commenters  argued,  would  clutter 
transmittal  orders. 

Treasury  has  concluded  that  the 
transmittor's  account  number  must  be 
included  in  transmittal  orders,  but  only 
where  an  account  is  debited  to  fund  all 
or  part  of  the  transmittal.  This 
information  will  be  particularly  useful 
to  law  enforcement  in  cases  in  which 
delay  occasioned  by  a  search  for 
account  information  would  hinder  the 
success  of  an  investigation.  Inclusion  of 
the  information  is  feasible  in  both 
S.W.I.F.T.  and  CHIPS  messages,  and 
(until  proposed  Fedwire  format  changes 
are  implemented)  information  can  be 
included  in  optional  Fedwire  fields  if 
there  is  not  sufficient  space  in  the 
originator  field. 

Treasury  has  determined  tliat  the 
inclusion  of  account  numbers  in 
transmittal  orders  will  present  only  a 
minor  increase  in  the  risk  of  fraudulent 
transfers.  Banks  generally  have  security 
procedures  that  include  passwords, 
codewords  and,  in  the  case  of  electronic 
transmissions,  confirmation  to  ensure 
that  only  authorized  parties  issue 
payment  orders.  These  and  other 
protective  measures  greatly  reduce  the 
potential  for  fraud,  to  a  level  at  which 
that  risk  does  not  outweigh  the 
immediate  and  tangible  benefit  to  law 
enforcement  derived  from  the  inclusion 
of  account  information  in  transmittal 
orders. 

With  regard  to  arguments  based  on 
the  confidentiality  of  account  numbers. 
Treasury  notes  that  account  numbers  arr- 
routinely  included  (and  are  certainly 
not  treated  as  confidential)  in  cases  in 
which  an  account  is  the  recipient  of  a 
transmittal  of  funds.  Furthermore, 
account  numbers  are  routinely  carried 
on  the  face  of  checks  and  other  pajonent 
documents  that  are  widely  circulated 
through  and  outside  of  banks.  Finally, 
Treasury'  believes  that  the  fact  that  a 


transmittor's  account  number  is 
available  through  customer  account 
records  does  not  render  the  inclusion  of 
information  in  a  transmittal  order 
superfluous. 

Commenters  requested  clarification 
whether  to  record  the  amounts  of 
transmittals  involving  foreign  funds  in 
the  foreign  exchange  or  its  U.S.  dollar 
equivalent.  Treasury  does  not  intend  to 
change  industry  practice;  therefore,  in 
recording  the  amount  transmitted,  a 
financial  institution  may  record  either 
the  amount  of  foreign  funds  or  the  U.S. 
dollar  equivalent,  in  accordance  with 
the  financial  institution's  standard 
practice. 

Bifurcated  Transmittal  Orders 

In  some  instances,  to  effect  pajTnent 
across  multiple  time  zones,  a  bank  may 
have  to  bifurcate  a  transmittal  order  into 
a  cover  payment  order  and  an 
underlying  direct  payment  order.  One 
commenter  noted  that  inclusion  of  a 
recipient's  name  and  address  in  both  the 
transmittal  order  and  the  related  cover 
order  of  the  recipient  might  create  a  risk 
of  duplicate  payment. 

It  appears  to  Treasury  that  bifurcated 
transmittal  orders  are  comprised  of  two 
separate  transmittals  of  funds. 
Generally,  the  direct  payment  order  is  a 
transmittal  from  the  originator  to  the 
recipient,  and  the  cover  payment  order 
is  a  bank  to  bank  transmittal,  which  may 
be  effected  through  intermediary  banks. 
In  this  analysis,  the  transmittal  order  for 
the  cover  payment  order  would  not  have 
to  identify  the  recipient  of  the  direct 
payment  order,  only  the  recipient  bank. 
If  appropriate.  Treasury  will  consider 
issuing  guidance  on  this  question  in  the 
future. 

Closed  Systems 

The  proposed  travel  rule  would  have 
required  any  receiving  intermediary 
financial  institution  accepting  a 
transmittal  order  to  include  in  a 
corresponding  transmittal  order  either 
the  name  and  address  or  the  numerical 
identifier  of  the  transmittor's  financial 
institution.  The  proposed  travel  rule 
also  would  have  required  that  any 
transmittor's  financial  institution,  as 
well  as  any  receiving  intermediary 
financial  institution,  accepting  a 
transmittal  order  to  include  in  a 
corresponding  transmittal  order  the 
identity  of  the  recipient's  financial 
institution. 

Many  conunenters  noted  the  difficulty 
of  identifying  the  transmittor's  financial . 
institution  and  the  recipient's  financial 
institution  in  transmittals  through 
closed  systems.  A  closed  system  is  a 
transmittal  of  funds  ser\'ice  that  permits 
a  recipient  to  pick  up  transmitted  funds 


at  any  location  within  the  closed 
system.  Such  a  service  can  be  either 
entirely  domestic  or  international  and 
does  not  rely  on  banks  or  other  outside 
financial  institutions  to  effect  payment 
to  the  intended  recipient;  transmittals  of 
funds  are  handled  entirely  by  the 
service's  own  agents.  Finally,  and  most 
important,  complete  records  relating  to 
any  closed  system  transmittal  of  funds 
are  maintained  in  one  central  location. 

Commenters  also  noted  that  the 
requirement  to  identify  the  transmittor's 
financial  institution  might  increase  the 
risk  of  fraud  and  abuse.  For  example, 
the  closed  system  agent  serving  as  the 
recipient's  financial  institution  could 
identify  and  contact  the  closed  system 
agent  that  served  as  the  transmittor's 
financial  institution,  and  establish  a 
funds  transmittal  service  that  would 
neither  be  conducted  by  the  closed 
system  nor  be  subject  to  its  control. 
Commenters  also  noted  that 
identification  of  the  recipient's  financial 
institution  is  difficult  or  impossible  in 
most  cases,  because  the  transmittor  may 
not  know  where  the  recipient  vrill  pick 
up  the  transmitted  funds. 

Treasury  believes  that  the  potential 
for  fi-aud  as  described  by  the 
commenters  may  be  best  addressed  by 
the  closed  systems  and  their  agents 
themselves.  This  final  rule  requires  that 
the  transmittor's  financial  institution  be 
identified  in  the  transmittal  order  in  all 
cases.  However,  in  cases  involving 
closed  systems  as  described  above,  the 
requirement  to  identify  the  recipient's 
financial  institution  may  be  satisfied  by 
including  the  closed  system's  name  in 
the  transmittal  order.  Although  such 
information  will  not  identify  the 
specific  closed  system  office  that  served 
as  the  recipient's  financial  institution, 
law  enforcement's  needs  will  be 
adequately  met  by  records  that  are 
maintained  and  made  available  to  law 
enforcement  as  required  by  regulation. 

Executive  Order  12866 

Treasury  finds  that  this  final  rule  is 
not  a  significant  nde  for  purposes  of 
Executive  Order  12866.  This  final  rule 
is  not  anticipated  to  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more.  It  will  not  affect  adversely  in 
a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  state,  local,  or  tribal 
goverrunents  or  communities.  It  creates 
no  inconsistencies  with,  nor  does  it 
interfere  with  actions  taken  or  planned 
by  other  agencies.  Finally,  it  raises  no 
novel  legal  or  policy  issues.  A  cost  and 
benefit  analysis  is  therefore  not 
required. 


Regulatory  Flexibility  Act 

It  is  hereby  certified  under  section 
605(b)  of  the  Regulatory  Flexibility  Act. 
5  U.S.C.  601.  et  seq.,  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  small  entities  that  will  be  affected 
by  this  final  rule  include  small  banks 
and  nonbank  money  transmitting 
businesses.  This  final  rule  exempts 
transmittals  of  funds  in  amounts  of  less 
than  $3,000;  this  exemption  should 
particularly  benefit  nonbank  providers 
of  money  transmitting  ser\'ices  that 
handle  smaller  value  transfers.  Treasury- 
does  not  believe  that  compliance  with 
this  final  rule  will  require  small  entities 
to  have  specialized  professional  skills 
that  are  not  generally  available  to  them. 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  this  final  rule 
have  been  submitted  to  the  Office  of 
Management  and  Budget  for  review  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
3504(h)).  Comments  on  the  collection  of 
information  and  the  burden  estimate 
should  be  directed  to  FinCEN,  Office  of 
Legal  Counsel,  2070  Chain  Bridge  Road, 
Vienna,  VA  22182,  or  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (1505-0063). 
Washington,  D.C.  20503. 

Drafting  Information 

The  principal  author  of  this  docum.ent 
is  FinCEN.  Technical  assistance  was 
also  provided  by  the  Federal  Reserve 
Board  and  the  Department  of  Justice. 

List  of  Subjects  in  31  CFR  Part  103 

Administrative  practice  and 
procedure.  Banks  and  banking.  Brokers, 
Currency.  Foreign  banking.  Foreign 
currencies,  Gambling.  Investigations, 
Penalties,  Reporting  and  recordkeeping 
requirements.  Securities. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  Part  103  is  amended 
as  set  forth  below: 

PART  103— FINANCIAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

1.  The  authority  citation  for  Part  103 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  ie29b  and  1951-1959; 
31  U.S.C.  5311-5329. 

2.  Section  103.33  is  amended  by 
adding  new  paragraph  (g)  to  read  as 
follows: 
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§  103.33    R«caMs  to  b«  made  and  retained 
by  financial  Institutions. 


tg)  With  resiject  to  a  transmitta)  of 
funds  in  the  ajnount  of  $3,000  or  more 
by  a  financiaJ  linstitution: 
"  (1)  The  trantminors  financial 
institution  shill  include  in  the 
transmittal  ortter,  at  the  time  it  is  sent 
to  the  receiviiig  financial  institution,  the 
following  information: 

(i)  The  name  and.  if  the  payment  is 
ordered  from  an  account,  the  account 
number  of  tha  transmittor, 

(ii)  The  addlress  of  the  transmittor. 
except  for  a  imnsmittal  order  through 
Fedwire  untilj  such  time  as  the  bank  that 
sends  the  ord4r  to  the  Federal  Reserve 
Bank  complelES  its  conversion  to  the 
expanded  Feqwire  format: 

liii)  The  an^nt  of  the  transmittal 
order; 

(iv)  The  ex(  cution  date  of  the 
transmittal  or  ler; 

(v)  The  idei  itity  of  the  recipient's 
financial  inst  tution; 

(vi)  As  mar  y  of  the  following  items  as 
are  received  with  the  transmittal  order:  ^ 


Federal  Reserve 
a  flnancial 
required  to  tw  i 
receivad  with  tb< 
such  tinuiAit  tba 


of  funds  efifcted  Th.-ougb  the 
Fedwire  funds  tra.isfer  system  by 
m»tit*ion.  only  on*  of  the  items  is 
z>4la(ied  in  the  transmittal  order,  if 
send«t°&  transniitta]  ordar,  uxuii 
>dak  thai  sends  thu  oivier  t«  lh« 


(A)  The  name  and  address  of  the 
recipient; 

(B)  The  account  Dumber  of  the 
recipient; 

(C)  Any  other  specific  identifier  of  the 
recipient;  and 

(vii)  Either  the  name  and  address  ot 
numerical  identifier  of  the  transmittor's 
financial  institution. 

(2)  A  receiving  financial  institution 
that  acts  as  an  intermediary  financial 
institution,  if  it  accepts  a  transmittal 
order,  shall  include  in  a  corresponding 
transmittal  order  at  the  time  it  is  sent  to 
the  next  receiving  financial  institution, 
the  following  information,  if  received 
from  the  sender 

(i)  The  name  and  the  account  number 
of  the  transmittor. 

(ii)  The  address  of  the  transmittor, 
except  for  a  transmittal  order  throu^ 
Fedwire  until  such  time  as  the  bank  that 
sends  the  order  to  the  Federal  Reserve 
Bank  completes  its  conversion  to  the 
expanded  Fedwire  format; 

(iii)  The  amount  of  the  transmittal 

order 

(iv>The  executicm  date  of  the 
transmittal  order; 

(v)  The  identity  of  the  recipient's 
financial  institution; 


(vi)  As  many  of  the  fbUowiug  items  a& 
are  received  vxUh  the  transmittal  order.* 

(A)  The  nam*  and  address  of  the 
recipient; 

(B)  The  account  number  of  the 
recipient; 

(C)  Any  other  specific  identifier  of  the 
recipient;  and 

(vii)  Either  the  name  and  address  or 
numerical  identifier  of  the  transmitter's 
financial  institution. 

Dated:  December  19, 1994. 
Stanle3r  E.  Manis. 

Director.  Financiai  Crimes  Enforcement 
Netn'ork. 
|FR  Doc.  94-31982  FUsd  12-30-94;  8:45  an\\ 
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SUMMARY:  In  t  lis  document,  the  Bureau 

of  Prisons  is  f  irther  postponing  the 

effective  date  for  provisions  in  its 

regulations  re  ating  to  limitations  on 

telephone  pri  aleges  for  inmates  who 

have  refused  )articipation  in  the  inmate 

financial  responsibility  program.  This 

action  is  nece  ssary  because  of  ongoing 

litigation. 

EFFECTIVE  DATE:  Effective  December  28, 

1994,  the  effective  date  of  §§  540.105(c) 

and  545.11(d  (10)  is  delayed  until 

January  4, 19  )6,  and  the  amendments  in 

this  documer  t  are  effective  January  4, 

1996. 

ADDRESSES:  C  ffice  of  General  Counsel, 

Bureau  of  Pri  ions.  HOLC  Room  754,  320 

First  Street,  ^  W.,  Washington,  DC 

20534. 

POR  FURTHErJnFORMATION  CONTACT:  Roy 

Nanovic.  Off  ce  of  General  Counsel 

Bureau  of  Prisons,  telephone  (202)  514- 

6655. 

SUPPLEMENTARY  INFORMATION:  The 

Bureau  of  Prisons  ("Bureau")  is  further 

delaying  the  effective  date  for  certain 

provisions  ir  its  rules  on  telephone 

regulations  a  [id  on  the  inmate  financial 

responsibilit  ,■  program  which  were 

published  in  the  Federal  Register  on 

April  4, 199^  (59  FR  15812). 

In  revisinj,  its  rules  on  telephone 
regulations  a  nd  on  the  inmate  financial 
responsibilit  I?  program,  the  Bureau 
delayed  the  <  iffective  date  for  provisions 


in  §§  540.ia5(c)  and  545.11(d)(10) 
which  imposed  limitations  on  the 
telephone  privileges  of  inmates  who  had 
refused  participation  in  the  inmate 
financial  responsibility  program.  These 
provisions  were  to  become  effective 
January  3, 1995.  Due  to  ongoing 
litigation,  the  Bureau  is  further  delaying 
the  effective  date  until  January  4, 1996. 
This  date  has  been  selected  in  order  to 
allow  staff  to  plan  for  an  orderly 
implementation.  If  this  date  needs  to  be 
further  adjusted  because  of  the  ongoing 
litigation,  the  Bureau  shall  publish  such 
notice  in  a  future  issue  of  the  Federal 
Register. 

As  published  on  April  4, 1994, 
§§  540.105(c)  and  545.11(d){10j 
included  parenthetical  references  to  the 
delved  effective  dates  of  those 
provisions.  Emphasizing  the  delayed 
effectiveness  of  these  specific  provisions 
within  the  regulatory  text  served  a 
useful  purpose  at  that  time,  given  the 
size  and  complexity  of  the  published 
final  rule.  Because  this  information  is 
noted  editorially  in  the  annually  revised 
Code  of  Federal  Regulations,  the  Bureau 
believes  that  such  emphasis  no  longer 
serves  a  useful  purpose  and  is  therefore 
removing  this  re<hindant  material 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866,  and  accordingly  this  rule  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  pursuant  to 
E.O.  12866.  After  review  of  the  law  and 
regulations,  the  Director,  Bureau  of 
Prisons  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354),  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 


List  of  Subjects  in  28  CFR  Part  540  and 
545 

Prisoners. 
Thomas  R.  Kane, 

Acting  Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p),  parts  540  and 
545  in  subchapter  C  of  28  CFR,  chapter 
V  are  amended  as  set  forth  below. 

Subchapter  C— Institutional  Management 

PART  540— CONTACT  WITH  PERSONS 
IN  THE  COMMUNITY 

1.  The  authority  citation  for  28  CFR 
part  540  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  551,  552a;  18 
U.S.C.  1791,  3013,  3571,  3572,  3621,  3622, 
3624,  3663,  4001,  4042,  4081.  4082  (Repealed 
in  part  as  to  offenses  committed  on  or  after 
Novemberl,  1987),  5006-5024  (Repealed 
October  12, 1984  as  to  offenses  committed 
after  that  date),  5039;  28  U.S.C.  509,  510;  28 
CFR  0.95-0.99. 

§540.105    [Amended] 

2.  In  §  540.105,  paragraph  (c)  is 
amended  by  removing  the  concluding 
parenthetical  sentence. 

3.  The  authority  citation  for  28  CFR 
part  545  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C.  3013, 
3571.  3572,  3621,  3622,  3624,  3663,  4001, 
4©*2, 4081,  4082  (Repealed  in  part  as  to 
offenses  committed  on  or  after  November  1, 
1987),  4126,  5006-5024  (Repealed  Octobt'r 
12, 1984  as  to  offenses  committed  after  that 
date),  5039;  28  U.S.C.  509,  510;  28  CFR  0.45- 
0.99. 

§545.11    [Amended] 

4.  In  §  545.11,  paragraph  (d)(10)  is 
amended  by  removing  the  final 
parenthetical  sentence. 

[FR  Doc.  94-32239  Filed  12-28-94;  10:55 
am) 
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I.  Reasons  and  Basis  for  Today's 
Amendment 

The  Agency  has  received  comments 
from  the  regulated  community  and  State 
agencies  requesting  clarification  on 
certain  aspects  of  the  September  19, 
1994  Phase  II  final  rule  (59  FR  47982). 
Today's  amendment  responds  to  these 
comments. 

II.  Amendments  to  the  Phase  II  Final 
Rule 

A.  Section  268.2 

Like  zinc,  vanadium  is  not  considered 
to  be  an  "underlying  hazardous 
(onstituent"  in  characteristic  wastes.  In 
the  definition  of  underlying  hazardous 
constituent  at  268. 2(i).  van.ulium  was 
inadvertently  left  out  as  an  exception  to 
the  definition.  It  is  being  placed  as  an 
exception  in  the  definition  at  268. 2(i)  in 
todavs  amendment. 

B.  Section  268.7 

in  the  preamble  of  the  Phase  II  final 
rule.  EPA  stated  that,  as  a  simplifying 
measure,  it  was  amending  the  LDR 
notification  requirements  to  minimize 
the  amount  of  information  that  must  be 
placed  on  the  LDR  notification  in 
certain  circumstances  (.see  59  FR  48004). 
Prior  to  promulgation  of  the  Phase  11 
rule,  the  hazardous  constituents  in 
F001-F005  spent  solvents,  F039.  wastes 
subject  to  the  California  list  provisions 
of  §  268.32  or  RCR.^  section  3004(d). 
and  underlying  hazardous  constituents 
in  certain  characteristic  wastes  had  to  be 
listed  on  the  LDR  notification.  In  Phase 
11.  this  language  was  changed  so  that  if 
the  generator/treater  monitors  for  all  the 
hazardous  constituents  in  F001-F005 
spent  solvents.  F039,  and  underlying 
hazardous  constituents  in  certain 
characteristic  wastes,  then  there  would 
be  no  need  to  list  any  of  the  constituents 
on  the  LDR  notification.  If.  however,  the 
generator/treater  is  monitoring  for  a 
subset  of  these  constituents,  the  subset 
of  constituents  in  the  waste  (or.  in  the 
case  of  underlying  hazardous 
constituents  in  certain  characteristic^ 
wastes,  the  ones  reasonably  expected  to 
be  present  at  point  of  generation)  would 
be  required  to  be  listed  on  the  LDR 
notification.  In  making  this  chance.  EPA 
inadvertentlv  left  out  language  in 
t,§  268.7(a)(l)(ii).  268.7(a)(2)(i)(B).  and 
268.7(b)(4)(ii)  applying  this  provision  to 
California  list  wastes  prohibited 
pursuant  to  §  268.32  or  RCRA  sec  tion 
3004(d).  A  reference  to  these  California 
list  wastes  is  therefore  being  added  to 
the  sections  menti<jned  above  in  today's 
amendment. 

An  error  was  also  found  in 
!:}  268.7(a)(1).  In  this  section.  El'A 
explained  that  before  the  Phase  II  final 


rule  a  generator  managing  a  restricted 
waste  that  did  not  meet  the  applicable 
treatment  standards  set  forth  in  Subpart 
D  of  Part  268.  or  exceeds  the  prohibition 
levels  set  forth  in  §  268.32  or  RCRA 
section  3004(d),  was  required,  with  each 
shipment  of  waste,  to  notify  the 
treatment  or  storage  facility  in  writing  of 
the  appropriate  treatment  standards  set 
forth  in  Subpart  D  of  this  part  and  any 
applicable  prohibition  levels  set  forth  in 
§  268!32  or  RCR.\  section  3004(d). 

As  explained  on  page  48004  of  the 
Phase  II  preamble.  EPA  dropped  the 
requirement  to  include  the  treatment 
standard  or  the  reference  to  the 
treatment  standard  on  the  LDR     , 
notification.  EPA  overlooked  the 
regulatory  language  above  (in  italic  s) 
when  modifications  were  made  in  the 
Phase  II  rule.  Thus  it  is  being  removed 
in  this  technical  amendment.  The 
statement  is  changed  to  read.  "* 
notify'  the  treatment  or  storage  facility  in 

writing." 

Another  error  was  made  in 
§  268.7(a)(1).  Paragraph  (v)  should  have 
ijeen  redesignated  as  paragraph  (vi).  and 
a  new  paragraph  (v)  added.  Although 
paragraph  (v)  was  revised  with  the  new 
language,  the  existing  language  that 
should  have  been  included  in  paragraph 
(vi)  was  inadvertently  deleted. 
Paragraph  (vi).  v\'ith  the  languages  that 
appeared  as  paragraph  (v)  before  the 
Phase  II  rule,  is  being  added  in  today's 
amendments.  Also,  in  order  for  the  new 
paragraph  to  read  properly,  paragraph 
(iv)  was  changed  to  delete  the  final 
word  "and."  and  paragraph  (v)  was 
changed  to  add  the  word  "and"  at  the 

end. 

The  same  error  described  in  the 
previous  paragraph  was  also  made  in 
§  268.7(a)(3):  paragraph  (vi)  should  have 
been  redesignated  as  paragraph  (vii). 
and  a  new  paragraph  (vi)  added. 
Paragraph  (vii).  with  the  language  that 
appeared  as  paragraph  (vi)  before  the 
Phase  II  rule,  is  being  reinserted  todax 
Also,  paragraph  (a)(3)(vi)  is  being 
revised  today  because  it  had  been 
merely  reproduced  (ini  orrectly)  from 
paragraph  (a)(l)(v). 

In  adclition.  in  §  268.7(a)(8).  EPA 
modified  the  alternative  treatment 
standards  for  lab  packs  from  identifyi:\g 
the  wastes  that  can  be  included  in  lab 
parks  to  specifying  those  wastes  that  art- 
prohibited  from  being  placed  in  lab 
packs.  KPA  made  this  change  in  order 
to  simplify  and  clarify  this  provision. 
The  certification  language  required 
under  this  section  is  being  changed  in 
this  technical  amendment  to  say  that  the 
lab  pac:k  "contains  only  wastes  whic  h 
have  not  been  excluded  under  appendix 
IV  to  40  CFR  part  268."  The  c:ertificalion 

language  that  reads  "or  solid  wastes  not 


subject  to  regulation  under  40  CFR  part 
261 "  is  being  removed  and  is  no  longctr 
c:fuisiderecl  necessary,  becaust^  the 
regulated  community  has  in  appendix 
I\'  a  list  of  wastes  that  are  prohibitt^d 
from  placement  in  a  lab  pack.  The 
Agenc:y  believes  that  deleting  this 
statement  is  not  a  substantive  c;hange. 
but  rather  alleviates  unnecessary 
language. 

Finallv.  in  the  introtiuctory  paragraph 
of  §  268.7(d)  and  in  «>  268.7(d)(1). 
generators  or  treaters  who  claim  an 
exemption  for  hazardous  debris  from 
the  definition  of  hazardous  waste  under 
§  261.3(e)  are  subject  to  notification  and 
c:ertification  requirements  that, 
previously,  were  to  be  submitted  to  thft 
"Director  or  authorized  State."  EPA 
recognizes  that  this  designation  is 
vague,  and  is  specifv'ing  in  today's 
amendment  that  the  notification  and 
certification  requirements  of  §  268. 7(d) 
be  submitted  to  the  Regional 
Administrator  (or  his  designated 
representative)  or  State  authorized  to 
implement  Part  268  requirements,  and 
in  §  268.7(d)(1)  to  be  submitted  to  the 
EP.^  Regional  hazardous  waste 
management  division  director  (or  his 
designated  representative)  or  State 
authorized  to  implemc^nt  part  268 
requirements. 

C  Section  268.9 

A  typesetting  error  was  made  in 
§  268.9(a),  which  repeated  language  that 
already  was  in  the  paragraph.  The 
paragraph  is  located  in  the  middle 
column  of  59  FR  48045.  starting  with.  If 
the  generator  determines  that  his  waste 
displays  the  characteristic  of  ignitability 
•   *   *  and  finishes  with,  as  specified  in 
paragraph  (b)  of  this  section.  This 
redundant  portion  of  the  paragraph  is 
deleted  in  today's  amendment. 
Additionally,  in  section  268.9(d](2)(iJ.  it 
states  that  in  treating  wastes  that  exhibit 
a  characteristic,  the  underlying 
hazardous  constituents  must  also  be 
treated,  and  if  not,  the  certification  in 
§  268.7(b)(5)(v)  applies.  There  is  no 
section  268.7(b)(5)(v),  and  instead  the 
intent  was  to  reference  the  certification 
under  section  268.7(b)(5)(iv).  The 
erroneous  reference  is  changed  in 
today's  amendment. 

U.  Section  268.40 

EPA  established  that  for  certain 
characteristic  wastes  managed  in  non- 
Clean  Water  .Act  (CWA)  wastewater 
treatment  systems,  non-CWA-equivalent 
systems,  or  non-Class  I  injection  wells, 
the  underlying  hazardous  constituents 
reasonably  expected  to  be  present  in  the 
waste  at  point  of  generation  should  be 
treated  as  well  as  the  hazardous 
characteristic.  ForD018-D043, 


characteristic  wastes,  this  applies  to 
both  wastewaters  and  nonwastewaters. 
While  in  the  consolidated  treatment 
table  in  §  268.40  it  is  noted  that  tlie 
D018-D043  nonwastewaters  need  to 
meet  §  268.48  standards,  this  is  not 
indic:ated  for  the  wastewaters.  The 
corrected  table  will  include  the 
requirements  for  wastewaters  that  are 
managctd  in  non-CWA  wastewater 
treatment  systems,  non-CW.\-equivaIcnt 
systems,  or  non-Class  I  deep  injection 
wells. 

An  improvement  in  the  Phase  II  final 
nde  was  the  simplification  of  two 
equivalent  technology-specific 
combustion  standards  in:  Table  1 — 
Technology  Codes  and  Description  of 
Technology-Based  Standards  in  40  CFR 
268.42.  The  Agency  consolidated  the 
descriptions  of  INCIN  (incineration)  and 
FSUBS  (fuel  substitution),  by  combining 
them  into  one  term.  CMBST 
(combustion).  In  prior  rulemakings,  the 
treatment  standard  for  both  wastewaters 
and  nonwastewaters  of  Acetaldehyde 
(IJOOl)  was  listed  as  "FSUBS  or  INCIN;" 
In  the  Phase  II  final  rule,  a 
typographical  error  left  out  "FSl'BS" 
and  only  listed  the  treatment  standard, 
"INCIN."  The  treatment  standard  for 
UOOl  is  thus  changed  from  "FSUBS  or 
INCIN  'to  "CMBST.  " 

The  following  changes  are  also  made: 

•  For  Elhyi  acetate,  under  FOOl.  F002. 
F003.  F004,and  F005.  Lhe  CAS  number 
is  corrected  to  read,  "141-78-6;" 

•  For  Tetrachloroethyleno  under 
K043,  the  CAS  number  is  corrected  to 
read.  "127-18-4;" 

•  For  Diphenylamine  under  K022  and 
K083.  the  CAS  number  is  corrected  to 
read.  "122-39-4;" 

•  For  bis(2-Chloroisopropvl)ether 
under  U027.  the  CAS  number  is 
corrected  to  read,  "39638-32-9." 

•  Fcjr  Phthalic  anhydride  under  K023. 
k024.  K093.  K094.  and  Ul90.  it  is 
clarified  that  Phthalic  anhydride  is 
measured  as  "Terephthalic  acid.  '  or 
"Phthalic  acid,"  which  are  synonjinous 
terms  for  the  same  substance. 

These  changes  are  all  made  in  the 
consolidated  treatment  table  in  section 
268.40  in  today's  amendment. 

E.  Section  268.42 

The  definition  of  combustion 
(CMBST).  as  stated  in  §  268.42  Table  1. 
is:  "combustion  in  incinerators,  boilers, 
or  industrial  furnaces  operated  in 
accordance  with  the  applicable 
requirements  of  40  CFR  part  264  subpart 
O.  and  part  266,  subpart  H."  The 
definition  inadvertently  deleted  the 
management  of  hazardous  waste  during 
the  period  of  interim  status,  covered  in 
part  265.  subpart  O.  At  59  FR  48003, 
EPA  affinned  that  combining  I.NCIN 


(incineration)  and  FSUBS  (fuel 
substitution)  into  one  term,  CMH.ST 
(combustion)  made  no  substantive 
change  to  the  promulgated  stand..crds, 
and,  therefore,  did  not  require  notice 
and  comment.  The  Agency's  leaving  out 
{)drt  265.  subpart  O  in  the  definition  of 
CMBST  (combustion),  therefore,  was  an 
oversight  that  is  being  corrected  in 
today  s  amendment.  Furthermore,  the 
parenthetical  statement  on  page  48002 
about  part  265  interim  status  standards 
was  not  intended  to  be  in  the  preamble, 
and  should  be  disregarded. 

F.  Section  268.48 

In  the  table  of  Universal  Treatment 
Standards,  it  was  footnoted  that  zinc 
was  not  considered  an  "underlying 
hazardous  constituent"  in  characteristic 
wastes,  according  to  the  definition  at 
268. 2(i).  Vanadium  also  is  not 
considered  an  underlying  hazardous 
constituent  in  characteristic  wa.stt:s.  and 
thus,  is  appropriately  footnoted  in  this 
table  in  today's  amendment. 

G.  Appendix  X  to  Part  268 

As  was  mentioned  in  the  amendment 
for  268.7(a)(8).  EPA  modified  the 
alternative  treatment  standards  for  lab 
packs  from  identifv'ing  the  wastes  that 
can  be  included  in  lab  packs  to 
specifying  those  wastes  that  are 
prohibited  from  being  placed  in  lab 
packs.  As  explained  earher  in  this  rule, 
the  language  of  the  §  268  7(a)(8) 
certification  is  being  changed  in  today's 
rule.  Appendix  X  is  also  being  changed 
to  include  the  revised  certification 
language  for  the  convenience  of  the 
reader. 

HI.  Clarifications 

A.  Clarification  of  Slate  Authority  Policy' 
for  UTS 

The  Universal  Treatment  Standards 
(UTS)  were  promulgated  in  the  Phase  11 
final  rule  pursuant  to  HSWA  authority. 
In  most  cases  LTS  are  the  same  levels 
as  the  previous  LDR  treatment 
standards,  while  about  forty  percent  of 
the  levels  went  up  or  down.  In  most  of 
these  cases,  the  change  in  the  limits 
actually  reflect  adjustments  in  the  limits 
of  analytical  detection,  thus  actual 
treatment  will  likely  continue  to  destroy 
or  remove  organics  to  nondetectable 
levels.  Even  in  those  cases  where  the 
level  has  changed,  the  technology  basis 
of  the  treatment  standard  has  not. 
Therefore  the  changes  to  the  treatment 
standards  should  not  be  viewed  as  more 
or  less  stringent. 

Concern  has  been  raised  regarding 
how  the  UTS  should  apply  in  States 
authorized  for  the  LDRs;  specificallv. 
what  treatment  standards  must  be  met 
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B.  Flowchart  Clarification 

EPA  is  clarifying  in  today's 
amendment  the  Phase  II  flowchart 
entitled,  "Implementation  of  Key  Phase 
II  LDRs,"  at  59  PR  48018.  The  second 
block  from  the  bottom  left  poses  the 
question,  "Is  the  waste  a  mixture  of  a 
newly  identified  TC  organic  waste 
(D012-43)  with  a  prohibited  listed 
waste  .  .  .'■  This  language  is  not  correct 
and  should  read  in  full:  "Is  the  waste  a 
prohibited  listed  waste,  or  one  of  the 
newly  listed  Phase  II  wastes,  that  also 
exhibits  an  organic  toxicity 
characteristic?" 

Another  clarification  is  being  made  on 
page  48021,  in  the  first  diamond. 
Questions  have  been  raised  as  to 
whether  the  "constituents"  mentioned 
there  include  underlying  hazardous 
constituents.  No,  "constituents"  does 
not  include  UHCs.  The  wording  inside 
the  diamond  should  say  "Does  the 
treatment  standard  for  the  listed  waste 
include  the  treatment  standard  for  the 
constituent  that  causes  the  waste  to 
exhibit  the  characteristic?" 

C.  Telephone  Number  Correction 

At  59  FR  47983,  Richard  Kinch's 
name  appeared  as  an  EPA  contact  for 
"other  information"  about  the  Phase  II 
final  rule.  The  phone  number  provided 
in  the  Phase  II  rule,  (703)  308-8414.  is 
incorrect:  Mr.  Kinch's  telephone 
number  is  (703)  308-8434. 

IV.  Rationale  for  Immediate  Effective 
Date 

Today's  notice  does  not  create  any 
new  regulatory  requirements;  rather,  it 
restates  and  clarifies  requirements 
already  in  effect  by  correcting  a  number 
of  errors  in  the  September  19,  1994  final 
rule  (59  FR  47982).  For  these  reasons. 
EPA  finds  that  good  cause  exists  under 
section  3010(b)(3)  of  RCR.^.  42  U.S.C. 
9903(b)(3),  to  provide  for  an  immediate 
effective  date.  In  addition,  there  already 
was  full  opportunity  to  comment  on  all 
of  these  issues  during  the  rulemaking  so 
that  further  comment  is  unnecessar}'. 
For  the  same  reasons,  EPA  finds  that 
there  is  good  cause  under  5  U.S.C. 
553(b)(3)  to  promulgate  today's 
corrections  in  final  form  and  that  there 
is  good  cause  under  5  U.S.C.  553(b)(3) 
to  waive  the  requirement  that 
regulations  be  published  at  least  30  days 
before  they  become  effective.  Finally. 
EPA  notes  that  although  it  is  not 
withdrawing  any  existing  regulator^' 
language,  all  of  today's  revisions  operate 
prospectively. 

V.  Executive  Order  12866 

Under  Executive  Order  12866.  EPA 
must  judge  whether  a  regulation  is 
"significant"  and.  therefore,  subject  to 


review  under  the  Executive  Order.  Due 
to  the  nature  of  this  regulation 
(technical  correction),  it  is  not 
"significant";  therefore,  no  Executive 
Order  12866  review  is  required. 

List  of  Subjects  in  40  CFR  Part  268 

Environmental  protection.  Hazardous  , 
waste.  Reporting  and  recordkeeping 
requirements. 

Datfid:  December  16. 1094. 
Peler  Roberts. 

Acting  Assistant  Administrator  for  Solid 
Waste  and  Emergency  Hesponse. 

For  the  reasonr  set  out  in  the 
preamble,  title  40  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  to 
read  as  follows: 

PART  26ft-LAND  DISPOSAL- 
RESTRICTIONS 

1.  The  authority  citation  for  part  268 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  690.S.  6912(a).  6921 
and  6924. 

Subpart  A — General 

2.  In  §  268.2,  paragraph  (i)  is  revised 
to  read  as  follows: 

§  268.2    Definitions  applicable  in  this  part 

(i)  Underlying  hazardous  constituent 
means  any  constituent  listed  in 
§  268.48,  Table  UTS— Universal 
Treatment  Standards,  except  vanadium 
and  zinc,  which  can  reasonably  be 
expected  to  be  present  at  the  point  of 
generation  of  the  hazardous  waste,  at  a 
concentration  above  the  constituent- 
specific  UTS  treatment  standards. 

3.  Section  268.7  is  amended  by 
revising  the  introductory  text  of 
paragraphs  (a)(1)  and  (d);  revising 
paragraphs  (a)(l)(ii);  (a)(l)(iv),  (a)(l)(v). 
(a)(2)(i)(B);  (a)(3)(vi):  (a)(8);  (b)(4)(ii); 
and  (d)(1);  and  by  adding  paragraphs 
(a)(l)(vi)  and  (a)(3)(vii)  to  read  as 
follows: 

§  268.7    Waste  analysis  and  recordKeeping. 

(a)*   *   * 

(1)  If  a  generator  determines  that  he  is 
managing  a  restricted  waste  under  this 
part  and  the  waste  does  not  meet  the 
applicable  treatment  standards  set  forth 
in  subpart  D  of  this  part  or  it  exceeds 
the  applicable  prohibition  levels  set 
forth  in  §  268.32  or  RCRA  section 
3004(d).  with  each  shipment  of  wastf; 
the  generator  must  notify  the  treatment 
or  storage  facility  in  writing.  The  notice 
must  include  the  following  information: 
*        *        •        •        * 

(ii)  The  waste  constituents  that  the 
treater  will  monitor,  if  monitoring  will 
not  include  all  regulated  constituents. 


for  wastes  F001-F005,  F039,  DOOl, 
D002.  D012-D043  and  in  §  268.32  or 
RCR.\  section  3004(d).  Generators  must 
also  include  whether  the  waste  is  a 
nonwastewater  or  wastewater  (as 
defined  in  §  268.2  (d)  and  (f)).  and 
indicate  the  subcategory  of  the  waste 
(such  as  "D003  reactive  cyanide  ").  if 
applicable; 

(iv)  For  hazardous  deb.ns.  the 
contaminants  subject  to  treatment  as 
provided  by  §  268.45(b)  and  the 
following  statement:  "This  hazardous 
debris  is  subject  to  the  alternative 
treatment  standards  of  40  CFR  268.45;" 

(v)  The  waste  analysis  data,  where 
available;  and, 

(vi)  The  date  the  waste  is  subject  to 
the  prohibitions. 

(2)  *    *    * 
(i)   .   ,   . 

(B)  The  waste  constituents  that  the 
treater  will  monitor,  if  monitoring  will 
not  include  all  regulated  constituents, 
for  wastes  F001-F005.  F039,  DOOl. 
D002.  D012-D043  and  §  268.32  or  RCR.\ 
section  3004(d).  Generators  must  also 
include  whether  the  waste  is  a 
nonwastewater  or  wastewater  (as 
defined  in  §  268.2  (d)  and  (f)).  and 
indicate  the  subcategory  of  the  waste 
(such  as  "D003  reactive  cyanide"),  if 
applicable; 
»♦•*«. 

(3)  *    *    * 

(vi)  For  hazardous  debris  when  using 
the  treatment  standards  for  the 
contaminating  waste(s)  in  §  268.40:  the 
requirements  described  in  paragraphs 
(a)(3)  (i).  (ii),  (iii),  (iv).  and  (vii)  of  this 
section;  and, 

(vii)  The  date  the  waste  is  subject  to 
the  prohibitions. 
»         *         *         *         » 

(8)  If  a  generator  is  managing  a  lab 
pack  that  contains  none  of  tlie  wastes 
specified  in  appendix  IV  of  part  2G8. 
and  wishes  to  use  the  alternative 
treatment  standard  under  §  268.42(c), 
with  each  shipment  of  waste  the 
generator  must  submit  a  notice  to  the 
treatment  facility  in  accordance  with 
paragraph  (a)(1)  of  this  section,  o.xcept 
that  underlying  hazardous  constituents 
need  not  be  determined.  The  generator 


must  also  comply  with  the  requirements 
in  paragraphs  (a)(5)  and  (a)(6)  of  this 
section  and  must  submit  the  following 
certification,  which  must  be  signed  by 
an  authorized  representative: 

I  certif\-  under  penalty  of  law  that  I 
personally  have  e.xamined  and  am  familiar 
with  the  waste  and  that  the  lab  pack  does  not 
contain  any  wastes  identified  at  Appendix  IV 
to  part  268. 1  am  aware  that  there  are 
significant  penalties  for  submitting  a  false 
certification  including  possibilitv  of  fine  or 
imprisonment. 
«         *         •         •         » 

(b)*   ♦   * 

(4)  *    •    • 

(ii)  The  waste  constituents  to  be 
monitored,  if  monitoring  will  not 
include  all  regulated  constituents,  for 
wastes  F001-F005,  F039,  DOOl.  D002. 
D012-D043  and  in  §  268.32  or  RCRA 
section  3004(d).  Generators  must  also 
include  whether  the  waste  is  a 
nonwastewater  or  wastewater  (as 
defined  in  §268.2  (d)  and  (f).  and 
indicate  the  subcategory  of  the  waste 
(such  as  D003  reactive  cyanide),  if 
applicable. 

•  *        *        »        * 

(d)  Generators  or  treaters  who  first 
claim  that  hazardous  debris  is  excluded 
from  the  definition  of  hazardous  waste 
under  §  261.3(e)  of  this  chapter  (i.e., 
debris  treated  by  an  extraction  or 
destruction  technologv  provided  by 
Table  1,  §  268.45,  anddebris  that  the 
EP.-\  Regional  Administrator  (or  hrs 
designated  representative)  or  State 
authorized  to  implement  part  268 
requirements  has  determined  does  not 
contain  hazardous  waste)  are  subject  to 
the  following  notification  and 
certification  requirements: 

(1)  .A  one-time  notification,  including 
the  following  information,  must  be 
subiTiitted  to  the  EPA  Regional 
hazardous  waste  management  divisujn 
director  (or  his  designated 
representative)  or  State  authorized  to 
implement  part  268  requirements,  or 
State  authorized  to  implement  part  268 
requirements: 

*  •         «         »         » 

4.  Section  2G8.9  is  amended  by 
revising  paragraph  (a)  and  paragraph 
(d)(2)(i)  to  read  as  follows: 


§  268.9    Special  rules  regarding  wastes  that 
exhibit  a  characteristic. 

(a)  The  initial  generator  of  a  solid 
waste  must  determine  each  EPA 
Hazardous  Waste  Number  (waste  code) 
applicable  to  the  waste  in  order  to 
determine  the  applicable  treatment 
standards  under  subpart  D  of  this  part. 
For  purposes  of  part  268.  the  waste  will 
carry  the  waste  code  for  any  applicable 
listing  under  40  CFR  261,  subpart  D.  In 
addition,  the  waste  will  carr\'  one  or 
more  of  the  waste  codes  under  40  CFR 
261,  subpart  C,  where  the  waste  exhibits 
a  characteristic,  except  in  the  case  when 
the  treatment  standard  for  the  waste 
listed  in  part  261,  subpart  D  operates  in 
lieu  of  the  treatment  standard  for  the 
waste  under  part  261,  subpart  C,  as 
specified  in  paragraph  (b)  of  this  • 
section.  If  the  generator  determines  that 
his  waste  displays  the  characteristic  of 
ignitability  (DOOl)  (and  is  not  in  the 
High  TOC  Ignitable  Liquids  Subcategory 
or  is  not  treated  by  CMBST,  or  RORGS)! 
or  the  characteristic  of  corrosivitv 
(D002),  and  is  prohibited  under 
§  268.37;  or  that  his  waste  displays  the 
characteristic  of  toxicity  (D012-b043), 
and  is  prohibited  under  §  268.38.  the 
generator  must  determine  the 
underlying  hazardous  constituents  (as 
defined  in  §  268.2).  in  the  DOOl.  D002 
orD012-D043  wastes. 

***** 

•    (d)  *   *   • 

(2)*    *   * 

(i)  If  treatment  removes  the 
characteristic  but  does  not  treat 
underlying  hazardous  constituents,  then 
the  certification  found  in 
§268.7(b)(5)(!v)  applies. 


Subpart  D— Treatment  Standards 

5.  .Section  268.40  is  amended  by 
revising  the  table  "Treatment 'Standards 
for  Hazardous  Wastes"  to  read  as 
follows: 

§258.40    Applicability  of  Treatment 
Standards. 
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LIMI 


Notes  to  Tabl  t 


rs 


a  ite  ( 


>  The  waste 
table  do  not 
CFR  part  261. 
Regulatory-  ' 
needed,  to  d 
of  different 

2  C\S  mea 
When  the  w 
constituents 
of  a  chemical 
CL\S  number 
compound  oi 

3  Concentration 
are  expressec 
of  composite 

*  All  treatnjent 
Technology 
Technology 
40  CFR  part 
Codes  and  D^script 
Standards 

'  Except 
Cyanides 
nonwastew 
expressed  as 
established 
in  units  oper  ited 
technical  re 
subpart  O.  oi 
upon  combu  it 
operating  in 
technical  re 
comply  with  these 
according  to 
All  concentration 
nonwastewa 
samples. 

*  Where  a 
set  of  altern^e 
a  facility  ma 
standard,  bu 
Regulatory 
wastewater 
for  that  alterhate 


descriptions  provided  in  this 
place  waste  descriptions  in  40 
Descriptions  of  Treatment/ 

Sijbcategories  are  provided,  as 
inguish  between  applicability 

standards. 

s  Chemical  Abstract  Services. 

code  and/or  regulated 
re  described  as  a  combination 
with  it's  salts  and/or  esters,  the 
IS  given  for  the  parent 

ly- 

Standards  tor  wastewaters 
in  mg/l  are  based  on  analysis 
samples. 

standards  expressed  as  a 
e  or  combination  of 
(fodes  are  explained  in  detail  in 
68.42.  Table  1— Technology 
ions  of  Technology-Based 


for 
;  (Tc  tal 


aler 


ni 
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Metals  (EP  or  TCLP)  and 
and  Amenable)  the 
treatment  standards 
a  concentration  were 
part,  based  upon  incineration 
in  accordance  with  the 
q  jirements  of  40  CFR  part  264. 
part  265.  subpart  O.  or  based 
ion  in  fuel  substitution  units 
iccordance  with  applicable 
!c  airements.  A  facility  may 
treatment  standards 
provisions  in  40  CFR  268.40(d). 

standards  for 

ers  are  based  on  analysis  of  grab 

alternate  treatment  standard  or 
_  standards  has  been  indicated. 
,'  comply  with  this  alternate 
only  for  the  Treatment/ 
J  ubcategory  or  physical  fomi  (i.e.. 
i  nd/or  nonwastewater)  specified 
standard. 


7  Both  Cyanides  (Total)  and  Cyanides 
(Amenable)  for  nonwastewaters  are  to  be 
analyzed  using  Method  9010  or  9012.  found 
in  "test  Methods  for  Evaluating  Solid  Waste, 
Physical/Chemical  Methods".  EPA 
Publication  SW-846.  as  incorporated  by 
reference  in  40  CFR  Z6ail.  with  a  sample 
size  of  10  p-ams  and  a  distillation  time  of  one 
hour  and  15  minutes. 

Note:  NA  means  not  applicable. 
.  ■      •         •         *         * 

6.  Section  268.42  is  amended  by 
revising  the  entr>'.  "CMBST"  in  Table  1 
to  read  as  follows: 

§  268.42    Treatment  standards  expressed 
as  specified  technologies. 


Table  i .— Techmology  Codes  and 

DESCRIPHON       of       TECHfOLOGY- 

Based  Standards 


Tectmotogy 
code 

Standards 

CMBST 

.              •              • 

Combustion  in  incinerators,  boil- 
ers, or  industrial  furnaces  op- 
erated in  accordance  with  the 

applicable  requirements  of  40 
CFR  part  254.  subpart  0;  40 
CFR  part  265.  subpart  0;  or 
«)  C^R  part  266.  subpart  H. 

• 

.              •              •              • 

7.  Section  268.48  is  amended  by 
adding  footnote  5  to  the  entry  for 
VanacHum  and  revising  the  footnote  to 
read  as  follows: 


§  268.48    Universal  Treatment  Standards. 


§268.48  Table  UTS— Universal 

TREATMENT  STANDARDS 


*  Vanadium  and  zinc  are  not  "underlying 
hazardous  constituents"  in  characteristic 
wastes,  according  to  the  definition  at  26*.2(i). 

Note:  .\'A  means  not  applicable. 

8.  Appendix  X  to  part  268  is  amended 
by  revising  Certification  Statement  B  to 
read  as  follows: 

Appendix  X  to  Part  26t— 
Recordkeepins<  Notification,  andtor 
Certification  Requirements.  «; 

"      '      *      *      *  f^r- 

Certification  Statements 

B.  I  certify  under  penalty  of  law  that 
I  personally  have  examined  and  am 
femiiliar  with  the  waste  and  that  the  lab 
pack  docs  not  contain  any  wastes 
identified  at  Appendix  IV  to  part  268. 1 
am  aware  that  there  are  significant 
penalties  for  submitting  a  false 
certification  including  possibility  of  fine 
or  imprisonment. 
***** 

(FR  Doc.  94-32118  Filed  12-30-94;  8:45  am) 
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Part  VI 

Department  of 
Housing  and  Urban 
Development 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Ch.  IX 

Vacancy  Rule:  Intent  To  Establish  a 
Negotiated  Rulemaking  Advisory 
Committee;  Proposed  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEMELOPMENT 


Office  of  the 
Public  and 


24  CFR  Ch 
[Docltet  No. 
RIN  2577-AB44 
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Assistant  Secretary  for 
Ihdian  Housing 


X 


N -94-3858;  FR-3647-N-01] 


Vacancy  Ru  e:  Notice  of  Intent  To 
Establish  a  Negotiated  Rulemaking 
Advisory  Committee  and  Notice  of 
First  Meeting 

agency:  Off  ce  of  the  Assistant 
Secretar\'  foi  Public  and  Indian 
Housing.  HI  D. 

ACTION:  Noti:e  of  intent  to  establish 
committee  aid  of  first  meeting. 


T  18 


SUMMARY: 

considering 
Negotiated 
Committee 
Committee 
the  Commi 
negotiate  a 
change  the 
determining 
subsidies  to 
units.  The 
representatil' 
in  the 

has  prepare  1 
the  requisit 
pursuant  to 
12838. and 
regulations- 

OATES: 

Feb  mar  V  2. 

If  the 
determinat 
Committee 
place  Marc! 
be  annount 
ADDRESSES 
invited  to  s 
the  propos 
membership 
Office  of 
Departmen 
Develo 
Washingto 
Conunents 
submitted 
and  four 
docket 
(FAX) 
docket  wi 
inspection 
a.m.  and  5 
above 

The  exac  t 
on  March 
D.Cwill 
Federal 
persons 


Department  is 
the  estabhshment  of  a 
ulemaking  Advisory 
\  nder  the  Federal  Advisor\' 
,  let  (FACA).  The  purpose  of 
I  ee  would  be  to  discuss  and 
\  roposed  rule  that  would 
qurrent  method  of 
the  payment  of  operating 
vacant  public  housing 
Qommittee  would  consist  of 
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Comerford.  at  the  telephone  number 
listed  below,  for  this  information. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
T.  Comerford.  Director.  Financial 
Management  Division,  Public  and 
Indian  Housing,  Room  4212, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW, 
Washington,  DC  20410-0500;  telephone 
(202) 708-1872.  or (202)  708-0850 
(TDD).  (These  telephone  numbers  are 
not  toll-free.) 

SUPPLEMENTARY  INFORMATION: 
Background 

HUD  uses  a  fqpnula  approadi  calted 
the  Performance  Funding  System  (PFS) 
to  distribute  operating  subsidies  to 
public  housing  agencies  (PHAs)  and 
Indian  housing  authorities  (WAs). 
(NOTE:  the  term  housing  agency  (HA)  is 
used  by  HUD  to  mean  both  PHAs  and 
IHAs.)  A  regulatory  description  of  the 
PFS  can  be  found  at  24  CFR  990. 
Although  somewhat  oversimplified,  the 
amount  of  subsidy  received  by  a  HA  is 
the  difference  between  projected 
expenses  and  projected  income,  with 
the  PFS  regulations  detailing  how  these 
projections  will  be  made.  HA«  calculate 
their  PFS  eligibility  annually  and 
submit  a  request  for  funding  as  part  of 
their  budget  process.  While  the  amount 
varies,  this  subsidy  can  represent  a 
substantial  amount  of  revenue  to  a  HA. 
In  1994.  HUD  distributed  over  $2.6 
billion  in  operating  subsidies  to  HAs. 

The  amount  of  dwelling  rental  income 
expected  to  be  received  is  an  important 
element  in  estimating  subsidy 
eligibility.  If  rental  income  increases,  it 
can  generally  be  expected  that  operating 
subsidy  eligibility  will  decrease. 
Likewise,  if  rental  income  decreases,  an 
HA  may  receive  a  greater  amount  of 
subsidy.  With  some  exceptions.  HUD 
expects  that  HAs  will  project  an 
occupancy  level  of  97  percent.  This 
standard  of  97  percent  has  been  part  of 
the  PFS  since  its  implementation  in 
1975.  , 

That  part  of  the  PFS  that  deals  with     • 
the  projection  of  occupancy  levels  is 
known  as  the  vacancy  rule.  Tlie  vacancy 
rule  was  published  as  a  final  rule  in 
1986  (51  FR  16835.  May  7. 1986)  and 
was  intended  to  create  incentives  to 
HAs  to  return  vacant  units  to  occupancy 
and  to  maintain  an  occupancy  level  of 
97  percent  or  higher.  The  rule  provided 
these  incentives  by  defining  the 
conditions  under  which  HUD  would 
approve  the  use  of  an  occupancy  level 
of  less  than  97  percent;  by  specif)'ing 
that  an  HA  need  not  use  an  occupanc>' 
level  higher  than  97  percent;  and,  in 
recognition  that  a  low  number  of 
vacancies  may  make  it  difficult  for  a 


small  HA  to  reach  97  percent,  by  finding 
it  acceptable  to  use  an  occupancy 
percentage  based  on  having  five  or 
fewer  vacant  units. 

In  September  1991.  HUD  published  a 
proposed  rule  (56  FR  45814.  September 
6,  1991)  that  would  have  made 
significant  changes  to  the  way  in  which 
vacant  units  would  be  considered 
eligible  for  operating  subsidy.  These 
changes  included: 

1.  Increasing  the  occupancy  standard 
from  97  percent  to  98  percent; 

2.  Eliminating  HUD-approved 
Comprehensive  Occupancy  Plans 
(COPs)  as  a  means  to  justify  using  less 
than  the  occupancy  standard: 

3.  Limiting  the  amount  of  subsidy 
paid  for  vacant  units  greater  than  2 
percent  of  the  total  number  of  units 
available  for  occupancy;  and 

4.  Instituting  a  year-end  review  to 
compare  the  actual  occupancy  achieved 
with  the  projected  occupancy 
percentage. 

HUD  argued  that  the  changes  were 
needed  in  order  to  correct  what  it 
perceived  to  be  a  situation  in  which  full 
operating  subsidies  (100  percent  of  the 
Allowable  Expense  Level)  being  paid  for 
vacant  units  in  modernization  programs 
or  in  COPs  were  greater  than  the  direct 
operating  expenses  incurred  by  the  HA. 
With  regard  to  COPs,  HUD  stated  that 
HAs  with  the  most  extensive  and 
difficult  vacancy  problems  were 
expected  to  develop  five  year  COPs  in 
1986  and  that  most  of  these  would  soon 
expire. 

Before  the  comment  period  on  the 
proposed  rule  expired.  Congress 
inserted  language  in  HLT)'s 
Appropriation  Act  for  1992  (105  Stat. 
757)  that  prohibited  HUD  from  using 
appropriated  funds  to  implement  the 
proposed  rule.  Later,  Congress  included 
a  provision  in  the  Housing  and 
Community  Development  Act  of  1992 
(section  114(b),  Pub.  L.  102-550; 
approved  October  28.  1992)  to  require 
that  any  changes  to  the  PFS  relating  to 
the  payment  of  operating  subsidies  to 
vacant  public  housing  units  be 
accomplished  only  through  the  use  of 
negotiated  rulemaking  procedures. 

Regulatory  Negotiation 

Negotiated  rulemaking,  or  "reg-ueg". 
is  a  relatively  new  process  for  the 
Federal  government  and  this  will  bo  the 
first  use  of  the  process  at  HUD.  The 
basic  concept  of  reg-neg  is  to  have  the 
agency  that  is  considering  drafting  a 
rule  bring  together  representatives  of 
aKected  interests  for  face-to-face 
negotiations  that  are  open  to  the  public. 
The  give-and-take  of  the  negotiation 
process  is  expected  to  foster 


constructive,  creative,  and  acceptable 
solutions  to  difficult  problems. 

In  July  1994,  HUD  entered  into  an 
Interagency  Agreement  with  the  Federal 
Mediation  and  Conciliation  Service 
(FMCS)  for  convening  services  that 
would  assist  HUD  in  assessing  the 
feasibility  of  assembling  a  balanced 
committee  willing  and  able  to  work 
towards  the  goal  of  consensus  on  a 
proposed  rule  that  is  within  HUD's 
statutory  authority  and  addresses  the 
issues  of  the  interested  parties.  If  HUD 
proceeded  with  the  formation  of  a 
negotiated  rulemaking  committee,  the 
Interagency  Agreement  called  for  FMCS 
to  provide  facilitating  services. 

The  final  convening  report  was 
provided  to  HUT)  in  September  1994 
and  concludes  that  "there  is  sufficient 
support  to  re-examine  the  vacancy  rule 
through  a  regulatory  negotiations 
process."  A  copy  of  the  report  titled 
Convening  Report  for  Regulatory- 
Negotiations  on  HUD's  Vacancy  Rule  is 
available  in  the  office  of  the  Rules 
Docket  Clerk  at  the  above  address. 

Chartering  of  Reg-Neg  Committee 

As  a  general  rule,  an  agency  of  the 
Federal  Government  is  required  to 
comply  with  the  requirements  of  the  ■ 
Federal  Advisory  Committee  Act 
(FACA)  when  it  establishes  or  uses  a 
group  of  non-Federal  members  as  a 
source  of  advice.  Under  FACA,  HUD 
must  receive  a  charter  for  this  reg-neg 
committee.  HUD  has  prepared  a  charter 
and  sent  it  to  the  Office  of  Management 
and  Budget  for  approval.  If  the  charter 
IS  approved  and  schedule  changes  are 
not  necessary  as  a  result  of  public 
comments,  the  Committee  will  be 
convened  in  accordance  with  this 
notice. 

Substantive  Issues  for  Negotiation 

The  convening  report  identified  the 
following  issues  to  be  addressed  by  the 
Committee: 

•  What  constitutes  an  acceptable 
level  of  vacancies  for  housing 
authorities  of  various  size 
classifications? 

•  What  criteria  should  be  used  for 
providing  less  than  full  subsidy? 

•  What  criteria  should  be  used  for 
providing  full  subsidy  despite  less  than 
full  occupancy? 

Committee  Membership 

The  FMCS  conveners  consulted  and 
interviewed  over  30  officials  of  various 
organizations  interested  and  affected  by 
the  vacancy  rule.  Three  national  HA 
associations — the  Council  of  Large 
Public  Housing  Authorities  (CLPHA), 
the  National  Association  of  Housing  and 
Redevelopment  Officials  (NAHRO),  and 


the  Public  Housing  Authority  Directors 
Association  (PHADA) — worked  together 
to  suggest  executive  directors  of  HAs  for 
committee  membership  that  would 
reflect  a  balance  among  HAs  in  terms  of 
size  and  number  of  vacant  units.  The 
national  associations  committed 
themselves  to  serving  as  staff  support  to 
the  HAs  selected  for  membership. 

After  reviewing  the  recommendations 
of  the  FMCS  conveners,  HUD  has 
tentatively  identified  the  following  list 
of  possible  interests  and  parties: 

Housing  Agencies 

•  Housing  Authority  of  the  City  Of 
Houston,  TX 

•  Cuyahoga  Metropolitan  Housing 
Authority,  Cleveland,  OH 

•  New  York  City,  NY  Housing 
Authority 

•  Newark,  NJ  Housing  Authority 

•  Reno,  NV  Housing  Authority 

•  Littleton.  CO  Housing  Authority 

•  Housing  Authority  of  the  City  of 
South  Bend,  IN 

Tenant  Organizations  and  Public 
Interest  Groups 

•  National  Tenants  Organization.  Ft. 
Pierce.  FL 

•  Bromley  Heath  Tenant  Management 
Corporation,  Jamaica  Plains.  MA 

•  New  Jersey  Association  of  Public 
and  Subsidized  Housing  Residents. 
Newark,  NJ 

•  National  Housing  Law  Project, 
Washington,  DC 

•  Housing  and  Development  Law 
Institute,  Washington,  DC 

•  Illinois  Association  of  Housing 
Authorities 

Federal  Government 

•  U.S.  Department  of  Housing  and 
Urban  Development 

Comments  and  suggestions  on  this 
tentative  list  of  committee  members  are 
invited.  HUD  does  not  believe  that  each 
potentially  affected  organization  or 
individual  must  necessarily  have  its 
own  representative.  However,  HUD 
must  be  satisfied  that  the  group  as  a 
whole  reflects  a  proper  balance  and  mix 
of  interests.  Negotiation  sessions  will  be 
open  to  members  of  the  public,  so 
individuals  and  organizations  that  are 
not  members  of  the  committee  may 
attend  all  sessions  and  communicate 
informally  with  members  of  the 
committee. 

Requests  for  Representation 

If  in  response  to  this  Notice,  an 
additional  individual  or  representative 
of  an  interest  requests  membership  or 
representation  on  the  committee.  HUD, 
in  consultation  with  the  FMCS 
conveners,  will  determine  whether  that 


individual  or  representative  will  be 
added  to  the  committee.  Each  additional 
nomination  for  membership  on  the 
committee  must  include  the  name  of  the 
nominee  and  a  description  of  the 
interests  the  nominee  would  represent 
evidence  that  the  nominee  is  authorized 
to  represent  relevant  parties,  a  written 
commitment  that  the  nominee  shall 
participate  in  good  faith,  and  the 
reasons  that  the  members  proposed  in 
this  notice  do  not  adequately  represent 
the  interests  of  the  person  submitting 
the  nomination.  HUD  will  make  the 
decision  on  membership  based  on 
whether  the  individual  or  interest 
would  be  substantially  affected  by  the 
proposed  rule  and  whether  the 
individual  or  interest  is  alreadv 
adequately  represented  on  the 
committee. 

Final  Notice  Regarding  Committee 
Establishment 

After  reviewing  any  comments  on  this 
Notice  and  any  requests  for 
representation.  HUD  will  issue  a  final 
notice.  That  notice  will  announce  the 
establishment  of  a  Negotiated 
Rulemaking  Advisory  Committee, 
unless  HUD's  charter  request  is 
disapproved  or  HUD  decides,  based  on 
comments  and  other  relevant 
considerations,  that  such  action  is 
inappropriate. 

Tentative  Schedule 

If  the  final  determination  is  that  thct 
committee  should  be  formed  and 
negotiations  started.  HUD  plans  to  hold 
the  first  meeting  of  the  committee  on 
March  7-9,  1995.  On  March  7.  the 
meeting  will  start  at  10:00  a.m.  and  run 
until  completion;  on  March  8.  the 
meeting  will  start  at  9:00  a.m.  and  run 
until  completion;  and  on  March  9.  the 
meeting  will  start  at  9:00  a.m.  and  run 
until  approximately  1:00  p.m.  The  exact 
location  of  the  meeting  in  Washington. 
D.C..  will  be  announced  in  a  subsequent 
Federal  Register  notice.  Interested 
persons  may  also  contact  John 
Comerford,  at  the  telephone  number 
listed  above,  for  this  information.  The 
purpose  of  the  meeting  is  to  orient 
members  to  the  reg-neg  process, 
establish  a  basic  set  of  understandings 
and  ground  rules  (protocols)  regarding 
the  process  that  will  be  followed  in 
seeking  a  consensus,  and  begin  to 
address  the  issues.  This  meeting  is  open 
to  the  public. 

Decisions  with  respect  to  future 
meetings  will  be  made  at  the  first 
meeting  and  from  time  to  time 
thereafter.  Notices  of  future  meetings 
will  be  published  in  the  Federal 
Register  if  time  permits. 
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earlier  if  the  FMCS  conveners/ 
facilitators  believe  that  sufficient 
progress  cannot  be  made  or  that  an 
impasse  has  developed  that  cannot  be 
resolved. 

Authority:  42  U.S.C.  1437g.  .153.S(d). 


Datfid:  December  20. 1994. 
Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 

Housing. 
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Executive  Order  12944  of  December  28,  1994 

Adjustments  of  Certain  Rates  of  Pay  and  Allowances 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  704  of  Public  Law 
101-194;  section  302  of  the  Federal  Employees  Pay  Comparability  Act  of 
1990,  as  incorporated  in  section  529  of  Public  Law  101-509;  section  301(a) 
of  Public  Law  102-40;  section  630(a)  of  Public  Law  103-329;  section  601 
of  Public  Law  103-337;  section  31  of  title  2,  United  States  Code;  section 
104  of  title  3,  United  States  Code;  sections  5303.  5318.  and  5382  of  title 
5,  United  States  Code;  section  3963  of  title  22,  United  States  Code;  and 
section  461(a)  of  title  28,  United  States  Code,  it  is  hereby  ordered  as  follows: 

Section  1.  Statutory  pay  systems.  The  rates  of  basic  pay  or  salaries  of 
the  statutory  pay  systems  (as  defined  in  5  U.S.C.  5302(1))  are  set  forth 
on  the  schedules  attached  hereto  and  made  a  part  hereof: 

(a)  The  General  Schedule  (5  U.S.C.  5332(a))  at  Schedule  1; 

(b)  The  Foreign  Service  Schedule  (22  U.S.C.  3963)  at  Schedule  2;  ana 

(c)  The  schedules  for  the  Veterans  Health  Administration  of  the  Department 
of  Veterans  Affairs  (38  U.S.C.  7306,  7404;  section  301(a)  of  Public  Law 
102-40)  at  Schedule  3. 

Sec.  2.  Senior  Executive  Service.  Pursuant  to  section  5382  of  title  5.  United 
States  Code,  the  rates  of  basic  pay  for  senior  executives  in  the  Senior 
Executive  Service  are  set  forth  on  Schedule  4  attached  hereto  and  made 
a  part  hereof. 

Sec.  3.  Executive  salaries.  The  rates  of  pay  or  salaries  for  the  following 
offices  and  positions  are  set  forth  on  the  schedules  attached  hereto  and 
made  a  part  hereof: 

(a)  The  Executive  Schedule  (5  U.S.C.  5312-5318)  at  Schedule  5; 

(b)  The  Vice  President  (3  U.S.C.  104)  and  the  Congress  (2  U.S.C.  31) 
at  Schedule  6;  and 

(c)  Justices  and  judges  (28  U.S.C.  5.  44(d),  135.  252,  and  461(a))  at  Schedule 
7. 

Sec.  4.  Uniformed  services.  Pursuant  to  section  601  of  Public  Law  103- 
337,  the  rates  of  monthly  basic  pay  (37  U.S.C.  203(a)),  the  rates  of  basic 
allowances  for  subsistence  (37  U.S.C.  402),  the  rates  of  basic  allowances 
for  quarters  (37  U.S.C.  403(a))  for  members  of  the  uniformed  services,  and 
the  rate  of  monthly  cadet  or  midshipman  pay  (37  U.S.C.  203(c)(1),  as  amended 
by  section  601(c)  of  Public  Law  103-337)  are  set  forth  on  Schedule  8 
attached  hereto  and  made  a  part  hereof. 

Sec.  5.  Interim  geographic  adjustments,  (a)  Pursuant  to  section  302  of  the 
Federal  Employees  Pay  Comparability  Act  of  1990.  as  incorporated  in  section 
529  of  Public  Law  101-509,  employees  under  statutory  pay  systems  covered 
under  section  1  of  this  order  and  members  of  the  United  States  Park  Police 
who  are  assigned  to  a  duty  station  located  in  one  of  the  geographical  areas 
listed  in  Schedule  9  shall  be  entitled,  except  as  may  be  provided  under 
subsection  (b)  of  this  section,  to  receive  an  interim  geographic  adjustment 
at  the  rate  shown  on  Schedule  9,  which  is  attached  hereto  and  made  a 
part  hereof. 

(b)(1)  The  Office  of  Personnel  Management  shall  prescribe  regulations 
governing   the   application   of  interim   geographic   adjustments   to   General 
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Schedule  employees,  including  the  determination  o£  what,  if  any,  geographic 
adjustments  sha'll  be  payable  in  the  case  of  employees  receiving  special 
pay  rates. 

(2)  The  Secretary  of  State  shall  prescribe  regulations  governing  the  applica- 
tion of  interim  geographic  adjustments  to  employees  under  the  Foreign 
Service  Schedule,  consistent  with  the  regulations  and  determinations  pre- 
scribed under  paragraph  (1)  of  this  subsection. 

(3)  The  Secretary  of  Veterans  Affairs  shall  prescribe  regulations  governing 
the  application  of  interim  geographic  adjustments  to  employees  under  the 
schedules  for  the  Veterans  Health  Administration  of  the  Department  of  Veter- 
ans Affairs,  consistent  with  the  regulations  and  determinations  prescribed 
under  paragraph  (1)  of  this  subsection. 

(4)  The  Secretary  of  the  Interior  shall  prescribe  regulations  governing 
the  application  of  interim  geographic  adjustments  to  members  of  the  United 
States  Park  Police,  consistent  with  the  regulations  and  determinations  pre- 
scribed under  paragraph  (1)  of  this  subsection. 

(c)  The  Office  of  Personnel  Management  is  hereby  designated  and  empow- 
ered to  exercise  the  authority  of  the  President  under  section  302(c)(1)(D) 
of  the  Federal  Employees  Pay  Comparability  Act  of  1990.  as  incorporated 
in  section  529  of  Public  Law  101-509.  to  extend  the  application  of  interim 
geographic  adjustments  shown  on  Schedule  9,  upon  the  request  of  an  agency 
head,  to  employees  who  would  not  otherwise  be  covered. 
Sec.  6.  Effective  dates.  The  rates  of  monthly  basic  pay  and  allowances 
for  subsistence  and  quarters  for  members  of  the  uniformed  services  provided 
for  at  Schedule  8  are  effective  on  January  1,  1995.  The  other  schedules 
provided  for  herein  are  effective  on  the  first  day  of  the  first  applicable 
pay  period  beginning  on  or  after  January  1, 1995. 

Sec.  7.  Executive  Order  No.  12826  of  December  30,  1992,  and  Executive 
Order  No.  12886  of  December  23, 1993,  are  superseded. 


l)jl)UgUuu^  ^JtV^^^ 


THE  WHITE  HOUSE. 
December  28,  1994. 
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SCHEDULE  3 --VETERANS  HEALTH  ADMINISTRATION  SCHEDULES 
DEPARTMENT  OK  VETERANS  AFFAIRS 

(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  1,  1995) 

Schedule  for  the  Office  of  the  Under  Secretary  for  Health 

(38  U.S.C.  7305)  ♦ 

Deputy  Under  Secretary  for  Health $115  384 

Associate  Deputy  Under  Secretary  for  Health  110  516** 

Assistant  Under  Secretaries  for  Health   .........!    107  259 

Minin^Um  Maximnm 

Medical  Directors  $91,514  $103  718 

Service  Directors  79,684  98,960 

Director,  National  Center 

for  Preventive  Health   67,941  99  960 


Physician  and  Dentist  Schedule 

Director  Grade   $79,684 

Executive  Grade  73,579 

Chief  Grade  67^941 

Senior  Grade   .  57,760 

Intermediate  Grade 48,' 878 

Full  Grade   41,104 

Associate  Grade  34,295 

Clinical  Podiatrist  and  Optometrist  Schedule 

Chief  Grade  $67,941 

Senior  Grade   .  .  .  .  • 57,760 

Intermediate  Grade   48,878 

Full  Grade   41,104 

Associate  Grade  34,295 


Physician  Assistant  and  Expanded- Function 
Dental  Auxiliary  Schedule  ♦** 

Director  Grade   $67,941 

Assistant  Director  Grade   57,760 

Chief  Grade  48,878 

Senior  Grade   41,104 

Intermediate  Grade   34,295 

Full  Grade   28,^45 

Associate  Grade  24,392 

Junior  Grade   20,852 


$98, 960 
93, 774 
88,326 
75,085 
63,539 
53,434 
44, 582 


$88,325 
75,085 
63,539 
53,434 
44,582 


$88, 326 
75, 085 
63,539 
53, 434 
44,582 
36,850 
31,709 
27,107 


This  schedule  does  not  apply  to  the  Assistant  Under  Secretary  for 
Nursing  Programs  or  the  Director  of  Nursing  Service.  Pay  for  these 
positions  is  set  by  the  Under  Secretary  for  Health  under  38  U.S.C- 
7451. 

Pursuant  to  section  7404(d)(2)  of  title  38,  United  States  Code,  the 
rate  of  basic  pay  payable  to  this  employee  is  limited  to  the  rate  for 
level  V  of  the  Executive  Schedule,  which  is  $108,200. 

Pursuant  to  section  301(a)  of  Public  Law  102-40,  these  positions  are 
paid  according  to  the  Nurse  Schedule  in  38  U.S.C.  4107(b)  as  in  effect 
on  August  14,  1990,  with  subsequent  adjustments. 


314 


•ederal  Register  /  Vol.  60,  No.  1  /  Tuesday.  Januar>'  3,  1995  /  Presidential  Documents 


JMI 


SCHEDULE  4 --SENIOR  EXECXmVE  SERVICE 

(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  1,  1995) 


ES  - 1 

$  92,900 

ES-2 

97,400 

ES-3 

101,800 

ES-4 

107,300 

ES-5 

111,800 

ES-6 

115,  700 

SCHEDULE  5 --EXECUTIVE  SCHEDULE 

(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  1,  1995) 


level  I  . 
level  II 
level  III 
level  IV 
level  V 


$148,400 
133,600 
123,100 
115,700 
108,200 


SCHEDULE  6 --VICE  PRESIDENT  AND  MEMBERS  OF  CONGRESS 

(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  1,  1995) 


Vice  President   

Senators   

Members  of  the  House  of  Representatives  . 
Delegates  to  the  House  of  Representatives 
Resident  Commissioner  from  Puerto  Rico 
President  pro  tempore  of  the  Senate  .  .  . 
Majority  leader  and  minority  leader  of  the  Senate 
Majority  leader  and  minority  leader  of  the  House 

of  Representatives   

Speaker  of  the  .'iouse  of  Representatives 


$171,500 
133,600 
133,600 
133,600 
133,600 
148,400 
148,400 

148,400 
171,500 


SCHEDULE  7-- JUDICIAL  SALARIES 

(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  1,  1995) 

Chief  Justice  of  the  United  States $171,500 

Associate  Justices  of  the  Supreme  Court  164,100 

Circuit  Judges   141,700 

District  Judges  133,600 

Judges  of  the  Court  of  International  Trade 133,600 
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SCBSOULB  ■--PAT  AMD  AIXONANCSa  OP  THB  mirOMtSD   SIRVICIS  (PAOK  3) 
Part  II --BASIC  ALLONAMCI  FOR  QUAKTIRS  RATSS 


Pay 
Grada 


Without  dapandanta 
full  rif * Partial  raf«« 


Nlth 
dBBtadlBtl 


COMMISSIONKO  OPPICBKS 

O-IO 

0-9 

0-B 

0-7 

0-6 

0-5 

0-4 

0-3 

0-2 

O-l 

coMMissiotno  opricKits 

WARRANT  OPPICKK 

0-3E 
0-2E 
0-lE 

WARRANT  OPPICSRS 

W-5 
W-4 
W-J 
W-2 
W-1 

BNLISTBD  MKMBBRS 

E-9 

E-S 

E-7 

E-6 

E^ 

E-4 

E-3 

E-2 

E-1 


$749.40 
749.40 
749.40 
749.40 
£87.60 
662.10 
613.60 
492.00 
390.00 
328.50 


S50.70 
50.70 
50.70 
50.70 
39.60 
33.00 
26.70 
22.20 
17.70 
13.20 


$922.50 
922.50 
922.50 
922.50 
•30.70 
•00.70 
705.90 
584.10 
498.90 
445.80 


Wira  OVtR   4   TBAilS   OP  ACTIVE  DOTT   SKRVICB  AS  AM  IMLISTBO  NXMBBR  OR 


$531.00 
451.50 
388.20 


$623.40 
553.80 
465.30 
413.10 
345.90 


$454.80 
417.60 
356.40 
322.80 
297.60 
258.90 
254.10 
206.40 
183.90 


$22.20 
17.70 
13.20 


S25.20 
25.20 
20.70 
15.90 
13. 


.BO 


$:B.60 
15.30 
12.00 
9.90 
8.70 
8.10 
7.80 
7.20 
6.90 


$627.60 
566.40 

523.20 


$681 .30 
624.60 
572.40 
526.50 
455.40 


$599.40 
552.60 
513.00 
474. 
426. 


.30 
.30 

370.80 


345 

328 


GO 
50 


328.50 


Payment  of  the  full  rate  of  basic  allowance  for  quarters  at  these  rates  to  menbers  of  the 
uniformed  services  without  dependents  is  authorized  by  section  403  of  title  37.  United 
States  Code,  and  Part  IV  of  Executive  Order  11157.  as  airended. 

Payment  of  the  partial  rate  of  basic  allowance  for  quarters  at  these  rates  to  members  of 
the  uniformed  services  without  dependents  who.  under  section  403  lb)  or  (c)  of  title  37, 
United  States  Code,  are  not  entitled  to  the  full  rate  of  basic  allowance  for  quarters, 
IS  authorized  by  section  1009(c)(2)  of  title  37.  L'nited  States  Code,  and  Part  IV  of 
Executive  Order  11157.  as  amended. 


Part  III  -BASIC  ALLOWANOt  FOR  SOBSISTBHCt 


Officers  (per  month) 


$146. ir 


Enlisted  Members  (per  day): 

Wfsen  on  leave  or  authorized  to  mess  separately 

Khen  rations  in-kind  are  not  available 

When  assigned  to  duty  under  emergency  conditions  where  no 
messing  facilities  ofc  the  United  States  are  available 

Part  IV- -RATI  or  MONTHLY  CADiT  OR  MIDSHIPMAN  PAT 

Tli€>  rate  of  monthly  cadet  or  midshipman  pay  authorized  !■/  section  203(0(1!  of  title  3' 
United  States  Code,  as  amended  by  section  601 (c)  of  Public  Law  103-33'.  is  $558.04 


El     ( less    than   4 

All    Other 

conthfl  oi  _acLivc_iluf/ 

>         Enlisted 

$6.44 

$    6.98 

• 

7.76 

7.8- 

no              9 . «  J 

10.42 

318 
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Reader  Aids 


Federal  Register 

Vol.  60.  No.  1 

luesday.  lanuarj-  .1.  1995 


INFORMATION  AND  ASSISTANCE 


Federal  Register 

Index,  finding  aids  &  general  information  202-523-6227 

Public  inspection  announcement  line  523-6215 

Corrections  to  published  documents  523-6237 

Document  drafting  information  523-3187 

Machine  readable  documents  523-3447 

Code  of  Federal  Regulations 

Index,  finding  aids  &  geneml  information  523-5227 

Printing  schedules  523-3419 

Laws 

Public  Laws  Update  Service  (immbers,  dates,  etc.)  523-6641 

Additional  information  523-6230 

Presidential  Documents 

Executive  orders  and  proclamations  523-6230 

Public  Papers  of  the  Presidents  523-6230 

Weekly  Compilation  of  Presidential  Documents  523-6230 

The  United  States  Government  Manual 

Cenerai  information  523-5230 

Other  Services 

Data  base  and  machine  readable  specifications  523-3447 

Cuide  to  Record  Retention  Requirements  523-3187 

Legal  staff  523-4534 

Privacy  Act  Compilation  523-3187 

Public  Laws  Update  Service  (PI.l'S)  523-6641 

TDD  for  the  hearing  impaired  523-6229 


CFR  PARTS  AFFECTED  DURING  JANUARY 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA).  which 
lists  parts  and  sections  affected  by  documents  published  since  the 
revision  date  of  each  title. 


ELECTRONIC  BULLETIN  BOARD 

I'ree  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  list  of 


documents  on  public  inspection. 


202-275-0920 


FAX-ON-DEMAND 

You  may  access  our  Fax-On-Demand  service.  You  only  i!ee<l  a  fax 
machine  and  there  is  no  charge  for  the  service  except  for  long 
distance  telephone  charges  the  user  may  incur.  The  list  of 
documents  on  public  inspection  and  the  daily  Federal  Register's 
table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7050-Public  Inspection  list  and  7051-Table  of 
Contents  list.  T.ie  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis. 
NOTE:  YOU  WILL  ONLY  GET  A  LISTLNG  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street.  N.W.,  Suite  700.  The  Fax-On-Demand 
telephone  number  is:  301-713-6905 


FEDERAL  REGISTER  PAGES  AND  DATES,  JANUARY 


1-318 3 


JMI 


11 


CFR  CHECKLIST 


IS 


This  checkli: 
published  w^ 
numbers,  pn 
An  asterisk  { 
week  and 
Office. 

A  checklist  o' 
also  appears 
Affected) 
The  annual 
domestic. 
Mail  orders 
P.O.  Box  37 
accompanie< 
Account.  VI 
to  the  GPO 
from  8:00  a 
to  (202) 
TItIt 
1,  2  (2  Rese 

3(1993 
and  Parts 
101) 

4  


eekly. 


prepared  by  the  Office  of  the  Federal  Register,  is 
It  is  arranged  in  the  order  of  CFR  titles,  stock 
ices,  and  revision  dates. 
)  precedes  each  entry  that  has  been  issued  since  last 
wf^ch  is  now  available  for  sale  at  the  Government  Printing 


current  CFR  volumes  comprising  a  complete  CFR  set, 
in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
wffch  is  revised  monthly. 

.  for  subscription  to  all  revised  volumes  is  S883.00 
.75  additional  for  foreign  mailing, 
the  Superintendent  of  Documents,  Attn:  New  Orders, 
954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
by  remittance  (check,  money  order,  GPO  Deposit 
_\,  or  Master  Card).  Charge  orders  may  be  telephoned 
^rder  Desk,  Monday  through  Friday,  at  (202)  512-1800 
to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 


r;  ite  1 
S210 


t(i 


n. 


512-2233. 


Compilation 
00  and 


5  Parts: 

1-699  

700-1199  .... 

1200-End.  6 

Reserved) 

7  Parts: 

0-26  

27-45  

46-51  

52  

53-209  

210-299  

300-399  

400-699  

700-699  

900-999  

1000-1059  . 
1060-1119  . 
1120-1199  . 
1200-1499  . 
1500-1899  . 
1900-1939  . 
1940-1949  . 
1950-1999  . 
2000-End  ... 

8  

9  Parts: 

1-199  

20O-End  .... 

10  Parts: 

0-50  

51-199  

200-399  

400-499  

500-End  .... 


11  

12  Parts: 

1-199  

200-219  . 
220-299  . 
300-499  .. 
500-599  .. 
600-End  . 

13   
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Stock  Number  Price 

ed) (869-022-00001-2) $5.00 


.(869-022-00002-1) 33.00 

.  (869-022-00003-9) 5.50 

.  (869-022-00004-7) 22.00 

.  (869-022-00005-5) 19.00 

.  (869-022-00006-3) 23.00 

.(869-022-00007-1) 21.00 

.(869-022-00008-0) 14.00 

.  (869-022-00009-8) 20.00 

.  (869-022-00010-1) 30.00 

.(869-022-00011-0) 2300 

.  (869-022-00012-8) 32.00 

.  (869-022-00013-6) 16.00 

.(869-022-00014-4) 18.00 

.  (869-022-000 15-2) 22.00 

.  (869-022-00016-1) 34.00 

.  (869-022-00017-9) 23.00 

.(869-022-00018-7) 15.00 

.(869-022-00019-5 12.00 

.  (869-022-00020-9) 30,00 

.  (869-022-00021-7) 30.00 

.  (669-022-00022-5) 15.00 

,.  (869-022-00023-3) 30.00 

,.  (669-022-00024-1) 35.00 

,.  (869-022-00025-0) 14  00 

,.  (869-022-00026-8) 22.00 

..  (669-022-00027-6) 29.00 

..  (869-022-00028-4) 23.00 

,.  (869-022-00029-2) 29.00 

..  (669-022-00030-6) 22.00 

..(869-022-00031-4) 15.00 

..(869-022-00032-2) 21.00 

..  (869-022-00033-1) 37.00 

..  (869-022-00034-9)  14.00 

..  (869-022-00035-7) 12.00 

..  (869-022-(X1036-5) 16.00 

..  (869-022-00037-3) 28  00 

..(869-022-00038-1) 22.00 

..  (869-022-00039-0) 20.00 

..  (869-022-00040-3) 32.00 

..  (869-022-00041-1) 3000 


Revision  Date 

Jan.  1, 

1994 

'Jan.  1. 

1994 

Jon.  1, 

1994 

Jan.  1, 

1994 

Jon.  1, 

1994 

Jon.  1, 

1994 

Jon.  1. 

1994 

Jon.  1, 

1994 

*Jan.  1. 

1993 

Jon.  1, 

1994 

Jon.  1. 

1994 

Jon.  1 

1994 

Jan.  1 

1994 

Jon.  1 

1994 

Jan.  1 

1994 

Jan.  1 

1994 

Jan.  1 

1994 

Jan.  1 

1994 

Jan.  1 

1994 

Jon.  1 

1994 

Jan.  1 

1994 

Jon.  1 

1994 

Jan.  1 

1994 

Jan.  1 

1994 

Jan.  1 

1994 

Jon.  1 

1994 

Jon.  1 

.  1994 

Jan.  1 

.  1994 

Jan.  1 

.  1994 

Jon.  1 

,  1994 

*Jan.  1 

.  1993 

Jan.  1 

.  1994 

Jon.  1 

.  1994 

Jon.  1 

.  1994 

Jan.  1 

,  1994 

Jan.  1 

.  1994 

Jan.  1 

.  1994 

Jon.  1 

.  1994 

Jon.  1 

.  1994 

Jan.  1 

.  1994 

Jon.  1 

.  1994 

Title 


Stock  Number 


Price 


14  Parts: 

1-59          (869-022-00042-0) 32.00 

60-139    (869-022-0004>8) 26.00 

140-199    (869-022-00044-6) 13.00 

200-1 199 (869-022-00045-4) 23.00 

1200-End (869-022-00046-2) 16.00 

■•5  Parts:  „„„ 

0-299           (869-022-00047-1) 15.00 

300-799 (669-022-00048-9) 26.00 

800-End  (869-022-00049-7) 23.00 

16  Parts: 

0-149        (869-022-00050-1) 6.50 

150-999 (869-022-00051-9) 18.00 

lOOO-End (869-022-00052-7) 25.00 

17  Parts: 

1-199    (869-022-00054-3) 20.00 

200-239 (869-022-00055-1) 23.00 

240-End  (669-022-00056-0) 30.00 

18  Parts: 

1-149    (869-022-00057-8) 16.00 

150-279 (869-022-00058-6) 19.00 

280-399  (869-022-00059-4) 13.00 

400-End  (669-022-00060-8) 11.00 

19  Parts: 

1-199    (869-022-00061-6) 39.00 

200-End  (869-022-00062-4) 12.00 

20  Parts: 

1-399          (869-022-00063-2)  20.00 

400-499  (869-022-00064-1) 34.00 

500-End  (669-022-00065-9) 31.00 

21  Parts: 

1-99                (669-022-00066-7) 16.00 

100-169 (669-022-00067-5) 21.00 

170-199   (869-022-00066-3) 21.00 

200-299   (869-022-00069-1) 7.00 

300-499 (869-022-00070-5) 36.00 

500-599  (869-022-00071-3) 16.00 

600-799 (869-022-00072-1) 8.50 

600-1299 (869-022-00073-0) 22.00 

1300-End (869-022-00074-8) 13.00 

22  Parts: 

1-299     (869-022-00075-6) 32.00 

300-End  (669-022-00076-4) 23.00 

23  (869-022-00077-2) 21.00 

24  Parts: 

0-199    (869-022-00076-1) 36.00 

200-499 (869-022-00079-9) 38.00 

500-699 (869-022-00060-2) 20.00 

700-1699  (669-022-00081-1) 39.00 

1700-End (869-022-00082-9) 17.00 

25  (86?-022-00083-7) 32.00 

26  Pans: 

§§1.0-1-1.60  (869-022-00084-5) 20.00 

§§1.61-1.169 (869-022-00085-3) 33.00 

§§1.170-1.300 (869-022-00086-1) 24.00 

§§  1  301-1.400  (869-022-00087-0) 17.00 

§§1.401-1.440 (869-022-00086-8)  ....  30.00 

§§1.441-1.500  (669-022-00089-6)  22.00 

§§1  501-1.640 (869-022-00090-0) 21.00 

§§1.641-1.850 (669-022-00091-8) 24.00 

§§1.851-1.907  (869-022-00092-6) 26.00 

§§1.908-1.1000  (869-022-00093-4) 27.00 

§§1.1001-1.1400  (869-022-00094-2) 24.00 

§§1.1401-End  (869-022-00095-1) 32.00 

2-29       (669-022-00096-9) 24.00 

30-39  (869-022-00097-7) 18.00 

40-49  (869-022-00098-4) 14.00 

50-299 (669-022-00099-3) 14.00 

300-499 (869-022-00100-1) 24.00 

500-599 (869-022-00101-9) 6.00 


Revision  Date 

Jan.  1. 

1994 

Jon.  1. 

1994 

Jan.  1. 

1994 

Jon.  1, 

1994 

Jan.  1, 

1994 

Jon.  1, 

1994 

Jon.  1. 

1994 

Jan.  1 

1994 

Jan.  1. 

1994 

Jan.  1, 

1994 

Jon.  1. 

1994 

Apr.  1. 

1994 

Apr.  1. 

1994 

Apr.  1, 

1994 

Apr.  1, 

1994 

Apr.  I. 

1994 

Apr.  1. 

1994 

Apr.  1. 

1994 

Apt.  1, 

1994 

Apr.  1 

1994 

Apr.  1 

1994 

Api.  1 

1994 

Apr.  1 

1994 

Apr.  1 

1994 

Apr.  1 

1994 

Apr.  1 

1994 

Apt.  1 

1994 

Apt.  1 

1994 

Apt.  1 

1994 

Apr.  1 

1994 

Apr.  1 

1994 

Apr.  1 

1994 

Apt.  1 

1994 

Apt.  1 

.  1994 

Apt.  1 

1994 

Apt.  1 

.  1994 

Apr.  1 

.  1994 

Apr.  1 

,  1994 

Apr.  1 

.  1994 

Apt.  1 

.  1994 

Apt.  1 

,  1994 

Apt.  1 

.  1994 

Apt.  1 

.  1994 

Apt.  1 

,  1994 

Apt.  1 

,  1994 

Apr.  1 

,  1994 

Apt.  1 

.  1994 

Apr.  1 

,  1994 

Apt.  1 

,  1994 

Apt. 

.  1994 

Apt. 

1994 

Apr. 

.  1994 

Apr. 

.  1994 

Apt. 

,  1994 

Apt. 

1994 

Apt. 

.  1994 

Apt. 

.  1994 

Apt. 

.  1994 

■"Apt 

.  1990 
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TiUe 


Stock  Number 


Price 


600-End (869-022-00102-7) 8.00 

27  Parts: 

1-199  (869-022-00103-5)  .. 

200-End  (869-022-00104-3) .. 


36.00 
13.00 


28  Parts: 

1-42  

43-end  .... 


(869-022-00105-1) 27I» 

(669-022-00106-0)  21.00 

29  Parts: 

0-99  ...(869-022-00107-8) 21.00 

100^199 (869-022-00106-6) 9.50 

500-899 (869-022-00109^) 35.00 

900-1899 (869-022-001 10-8) 17.00 

1900-1910  (§§1901.1  to 

1910.999)  (869-022-001 1 1-6) 33.00 

•1910  (§§19101000  to 

end)  (869-022-00112-4) 21.00 

1911-1925  (869-022-00113-2) 26.00 

1926 (869-022-001 14-1) 33.00 

1927-End (869-022-001 15-9) 36.00 

30  Parts: 

1-199  (869-022-00116-7)  .. 

200-699 (869-022-00117-5)  .. 

700-End  (869-022-00118-3)  .. 

31  Parts: 

0-199  (869-022-00119-1)  .. 

200-End  (869-022-00120-5)  .. 

32  Parts: 

1-39.  Vol.  I 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vol.  Ill 18.00 

1-190  (669-022-00121-3) 31.00 

191-399 (869-022-00122-1) 36.00 

400-629 (869-022-00123-0) 26.00 

630-699 (869-022-00124-8) 14.00 

700-799 (869-022-00125-6) 21.00 

800-End  (669-022-00126-4) 22.00 

33  Parts: 

1-124  (869-022-00127-2) 20.00 

125-199 (869-022-00126-1) 26.00 

200-End  (869-022-00129-9) 24.00 


27.00 
19.00 
27.00 

18.00 
30.00 


15.00 
37.00 


61-85  (669-022-00145-1) 

86-99  (869-019-00146-8) 

100-149 (869-022-00147-7) 

150-189 (869-022-00148-5) 

190-259 (869-022-00149-3) 

260-299 (869-022-00150-7) 

300-399 (869-022-00151-5) 

400-424 (869-022-00152-3) 

425-699 (869-019-00153-1) 

700-789 (869-022-00154-0) 


Revision  Date 
Apr.  1,  1994 


Apr. 
Apr. 

Juiy 
Juty 

July 
July 
JuJy 
July 

July 

July 
July 
July 
July 

July 
July 
July 

July 
July 

2  July 

2  July 

2  July 

July 

July 

July 

5  July 

July 

July 

July 
July 
July 

July 
July 
July 


July 
July 


34  Parts: 

1-299  ..." (669-022-00130-2) 28.00 

•300-399  (669-022-00131-1) 21.00 

400-End  (669-022-00132-9) 40.00 

35  (869-022-00133-7) 12.00        July 

36  Parts: 

1-199  (869-022-00114-5)  .. 

200-End  (869-022-00135-3) .. 

37  (869-022-00136-1)  .. 

38  Parts: 

0-17  (869-022-00137-0) 30.00 

18-End  (869-022-00138-8) 29.00 

39 (869-022-00139-6) 16.00        July 

40  Parts: 

1-51  (669-019-00140-9) 39.00 

52  (669-022-00141-8) 39.00 

53-59  (869-022-00142-6) 11.00 

60  (869-022-00143-4)  36.00 

61-80  (869-019-00144-1) 29.00 

23.00 
39.00 
39.00 
24.00 
18.00 
36.00 
18.00 
27.00 
28.00 
28.00 


20.00        July 


July 
July 


July 
July 
July 
July 
July 
July 
Jufy 
July 
July 
July 
July 
July 
July 
July 
July 


994 
994 

994 
994 

994 

994 
994 
994 

994 

994 
994 
994 
994 

994 
994 
994 

994 
994 

984 
984 
984 
99'4 
994 
994 
991 
994 
994 

994 
994 
994 

994 
994 
994 

994 


994 
994 

994 


994 
994 

994 


993 
994 
994 
994 
993 
994 
993 
994 
994 
994 
994 
994 
994 
993 
994 


Title 


Stock  Number 


Price 
27.00 


790-£nd  _ (869-022-00155-8)  .. 

41  Chapters: 

1, 1-1  to  1-10 i3.ro 

1, 1-1 1  fo  Appen<Sx,  2  (2  Cesetved)  ...._ ]Z£0 

3-6 14.00 

7  6.ro 

8  4.50 

9  „ „ „...  13j00 

10-17  9  50 

18,  Vol.  I.  Potts  1-5  13.ro 

18.  Vol.  II,  Patts  6-19 13.ro 

18,  Vol.  Ill,  Ports  20-52 13.ro 

19-iro i3.ro 

1-iro  (869-022-ro  156-6) 9.50 

101  (869-022-ro  157-4) 29.ro 

102-2ro (869-022-ro  158-2) 15.ro 

201-End  (869-022-roi59-1) 13.ro 

42  Parts: 

1-399  (869-0 19-ro  160-3)  ., 

400-429 (869-019-roi61-1)  . 

430-End  (869-0 19-ro  162-0)  . 

43  Parts: 

1-999  (869-0 19-ro  163-8) 

iroO-3999  (869-0 19-ro  164-6)  . 

400O-End (869-019-roi65-4)  . 


24.ro 
25.ro 
36.ro 

23.ro 
32.ro 
i4.ro 


Revision  I 
July  1.  1994 

JJuly  1.  1984 

iJufy  1,  1984 

5  July  1,  1984 

J  July  1,  1984 

JJuty  1   1984 

iJuty  1,  1984 

3  July  1,  1984 

JJuly  1.  1984 

iJuly  1.  1984 

3  July  1.  1984 

3  July  1.  1964 

July  1.  1994 

July  1.  1994 

July  1.  1994 

July  1.  1994 

Oct.  1.  1993 
Oct.  1,  1993 
Oct  1   1993 

Oct.  1  1993 
Oct.  I.  1993 
Oct.  1.  1993 


44  (869-019-O0166-2) 27.ro        Oct   1,  1993 

45  Parts: 

1-199  (869-0 19-ro  167-1) 22.ro 

200-499 (669-0 19-ro  168-9) ISM 

500-1199  (869-0 19-ro  169-7) 30.ro 

1200-End (869-0 19-ro  170-1) 22.ro 


46  Parts: 

1-40  (869-019-roi71-9) 

41-69  (869-0 19-ro  172-7) 

70-89  (869-019-00173-5) 


i8.ro 
i6.ro 

8.50 


90-139 (869-0 19-ro  174-3) 15.ro 


140-155 (869-019-roi75-1) 

156-165 (869-019-00176-0) 

166-199 (869-019-roi77-8) 

200-499 (869-0 19-ro  178-6) 


i2.ro 
i7.ro 
i7.ro 
20.ro 


24.ro 
24.ro 
i4.ro 
23.ro 
26.ro 

48  Chapters: 

1  (Potts  1-51)  (669-019-00165-9) 36.ro 

1  (Patts  52-99)  (869-0 19-ro  186-7) 23.ro 

2  (Patts  201-251) (869-0 19-ro  187-5) 16.ro 

2  (Potts  252-299) (869-0 19-ro  188-3) 12ro 

3-6 (869-019-roi89-1) 23.ro 

7-14  (669-0 19-ro  190-5) 31.ro 

15-28  (869-019-roi91-3) 31.ro 

29-End  (869-019-roi92-1) 17.ro 

49  Parts: 

1-99  .'. (869-0 19-ro  193-0) 23.W 

100-177 (669-0 19-ro  194-8)  30.ro 

176-199 (869-0 19-ro  195-6)  20.ro 

200-399 (669-0 19-ro  196-4) 27.ro 

400-999 (869-0 19-ro  197-2) 33.ro 

iroo-1199 (869-0 19-ro  198-1) i8.ro 

1200-End (869-0 19-ro  199-9) 22.ro 

50  Parts: 

1-199  (869-0 19-ro200-6)  20.ro 

200-599 (869-019-00201-4) 21.ro 

600-End  (869-0 19-ro202-2) 22.ro 

CFR  Index  ond  Findings 
AkJs (869-022-0ro53-5) 38ro 


Oct.  1,  1993 

Oct.  1.  1993 

Oct.  1.  1993 

Oct.  1  1993 

Oct  I  1993 
Oct  1,  1993 
Oct.  1,  1993 
Oct.  1  1993 
Oct 


Oct  1 
Oct  1 
Oct.  1 


1993 
1993 
1993 
1993 


500-End  (669-019-roi79-4) 15.ro        Oct  1.  1993 

47  Parts: 

0-19  (869-019-roi80-8)  .. 

20-39  (869-019-roi81-6)  .. 

40-69  (869-019-roi82-4)  .. 

70-79  (869-0 19-ro  183-2)  .. 

80-End  (869-019-roi84-1)  .. 


Oct  1 
Oct.  1 
Oct.  1 
Oct  1 
Oct.  1 

Oct  1 
Oct  1, 
Oct.  1 
Oct  1 
Oct.  1 
Oct  1 
Oct.  1 


1993 
1993 
1993 
1993 
1993 

1993 
1993 
1993 
1993 
1993 
1993 
1993 


Oct.  1.  1993 

Oct  1  1993 

Oct  1  1993 

Oct  1,  1993 

Oct.  1.  1993 

Oct  1.  1993 

Oct.  1  1993 

Oct.  1.  1993 

Oct  1  1993 

Oct.  1.  1993 

Oct.  1.  1993 


Jon.  1,  1994 


IV 


Titte 

Complete  I994|CFR  set 

Microfiche  CFR 
Comptefe  se 
Complete  se 
Complete  se 
Subsciption 
Individuol 


Edition. 

(one-time  moiling) 188.00 

(one-time  moiling) 223  00 

(one-time  moiling)  244.00 

moiled  OS  issued) 264.00 

1.00 


cosies 


UMI 
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stock  Number 


Price 

883.00 


Revision  Date 
1995 

1992 
1993 
1994 
1995 
1995 


'  Becouse  TitSe  3  is  on  onnool  compilotion,  tt^is  volume  and  oil  pievioos  volurnes 
should  be  letoined  OS  0  peimonent  teterence  source. 

2The  July  1,  1985  edition  o(  32  CFB  Poits  1-189  contoins  o  note  only  lot 
Pofts  1-39  Inclusive.  Fo»  the  tun  text  o(  the  Defense  Acquisition  Regolotions 
in  Ports  1-39,  consult  the  thiee  CFR  volumes  issued  os  o(  July  1  19M,  containing 
those  pofts.  „ 

Mhe  July  1.  1985  edition  of  41  CFR  Chapters  1-100  contoms  o  note  only 
tot  Chopteis  i  to  49  Inclusive.  Fof  the  lull  text  of  procuiement  regulotions 
in  Choptecs  1  to  49.  consult  the  eleven  CFR  volumes  issued  os  ol  July  1 
1984  containing  those  choptets. 

'No  amendments  to  this  volume  weie  piomulgoted  during  the  period  Api 
1,  1990  to  Mor.  31,  1994.  The  CFR  volume  issued  April  1,  1990.  Should  be 
retained. 

iNo  amendments  to  this  volume  were  promuigoted  during  the  period  July 
I,  1991  to  June  30,  1994.  The  CFR  volume  issued  July  1,  1991,  should  be  retained. 

*IMo  amendments  to  this  volume  were  promulgated  during  the  period  Jonucxy 
1,  1993  to  December  31  1993.  The  CFR  volume  rssued  Jonuoiy  1,  1993.  should 
be  retoined. 


CFR  ISSUANCES  1995 

Complete  Listing  of  1994  Editions  and  Projected 

January,  1995  Editions 


Ttiis  list  sets  out  ttie  CFR  issuances  for  ttie  199^editions  and 
projects  thie  publication  plans  for  the  January,  1995  quarter.  A 
projected  schedule  that  wiN  include  the  April,  1995  quarter  will 
appear  in  Vhe  first  Federal  Register  issue  of  April. 

For  pricing  information  on  available  1994-1995  volumes 
consult  the  CFR  checklist  which  appears  every  Monday  In 
the  Federal  Register. 

Pricing  information  is  not  available  on  projected  issuances.  The 
weekly  CFR  checklist  and  the  monthly  List  of  CFR  Sections 
Affected  will  continue  to  provide  a  cumulative  list  of  CFR  tides 
and  parts,  revision  date  and  price  of  each  vofUme. 

Normally,  CFR  volumes  are  revised  according  to  the  followirig 
schedule: , 

Titles  1-16— January  t 
Titles  17-27— April  1 
Titles  28-41— July  1 
Titles  42-50— October  1 

All  volumes  listed  below  wiK  adhere  to  these  scheduled  revision 
dates  unless  a  notation  in  the  listing  indicates  a  different  revision 
date  for  a  particular  volume. 

Titles  revised  as  of  January  1, 1994: 
Title 


CFR  Index 

1-199 

200-End 

1-2 

10  Parts: 

3  (Compilation) 

0-50 

51-199 

4 

200-399  (Cover  only) 

400-^99 

5  Parts: 

500-End 

1-699 

700-1199 

11 

1200-End 

12  Parts: 

6  [Reserved] 

1-199 

200-219 

7  Parts: 

220-299 

0-26 

300^99 

27-45 

500-599 

46-51  (Cover  only) 

600-End 

52 

53-209 

13 

210-299 

300-399 

14  Parts: 

400-699 

1-59 

700-899 

60-139 

900-999 

140-199 

1000-1059 

200-1199 

1060-1119 

1200-End 

1120-1199 

1200-1499 

15  Parts: 

1500-1899 

0-299 

1900-1939 

300-799 

1940-1949 

800-End 

1950-1999 

2000-End 

16  Parts: 

0-149 

8 

150-999 

1000-End 

9  Parts: 

Titles  revised  as  of  April  1, 

1994: 

Title 

17  Parts: 

200-239 

1-1  y» 

240-End 

18  Parts: 

1-149 
150-279 
280-399 
400-End 

19  Parts: 

1-199 
200-End 

20  Parts: 

1-399 

400-499 

500-End 

21  Parts: 

1-99 

100-169 

170-199 

200-299 

300-499 

500-599 

600-799 

800-1299 

1300-End 

22  Parts: 

1-299 
300-End 

23 


24  Parts: 

0-199 

200-499 

500-699 

700-1699 

1700-End 

25 

26  Parts: 

1  (§§1.0-1-1.60) 

1  (§§1.61-1.169) 

1  (§§1.170-1.300) 

1  (§§1.301-1.400) 

1  (§§1.401-1.440) 

1  (§§1.441-1.500) 

1  (§§1.501-1.640) 

1  (§§1.641-1.850) 

1  (§§1.851-1.907) 

1  (§§1.908-1.1000) 

1  (§§1.1001-1.1400) 

1  (§1.1 401 -End) 

2-29 

30-39 

40-49 

50-299 

300-499 

500-599  (Cover  only) 

600-End 

27  Parts: 

1-199 
200-End 


Titles  revised  as  of  July  1, 1994: 

Title 


28  Parts: 

34  Parts: 

0-42 

1-299 

43-End 

300-399 

400-End 

29  Parts: 

0-99 

35 

100-499 

500-899 

36  Parts: 

900-1899 

1-199 

1900-1910  (§§  1901.1- 

200-End 

1910999) 

1910(§§19iaiOOO-End) 

37 

1911-1925 

1926 

38  Parts: 

1927-End 

0-17 

18-End 

30  Parts: 

1-199 

39 

200-699 

700-End 

40  Parts: 

1-51 

31  Parts: 

52 

0-199 

53-59 

200-End 

60 

61-60 

32  Parts: 

81-85 

1-190 

86-99 

191-399 

100-149 

400-629 

150-189 

630-699  (Cover  only) 

190-259 

700-799 

260-299 

800-End 

300-399 

400^24 

33  Parts: 

425-699 

1-124 

700-789 

125-199 

790-End 

200-End 

41  Parts: 


JMI 


VI 


Chs.  1-100 
Ch.  101 
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Chs.  102-200 
Ch.  201-End 


Titles  revise<|  as  of  October  1, 1994: 

Titto 


42  Parts: 

0-19 

1-399 

20-39 

400-429 

40-69 

430-End 

70-79 

80-End 

43  Parts: 

1-999 

48  Parts: 

1000-3999 

Ch.  1  (1-51) 

4000-End 

Ch.  1  (52-99) 

Ch.  2  (201-251) 

44 

Ch.  2  (252-299) 

Chs.  3-6 

45  Parts: 

Chs.  7-14 

1-199 

Chs.  15-28 

200-499 

Ch.  29-End 

500-1199 

1200-End 

49  Parts: 

1-99 

46  Parts: 

100-177 

1-40 

178-199 

41-69 

200-399 

70-89 

400-999 

90-139 

1000-1199 

140-155 

1200-End 

156-165  (cove 

only) 

166-199 

50  Parts: 

200-499 

1-199 

500-End 

200-599 

600-End 

47  Parts: 

Projected  January  1,  1995: 


Title 


CFR  Index 

1-199 

200-End 

1-2 

-. 

10  Parts: 

3  (Compilation) 

0-50 

51-199 

4 

200-399  (Cover  only) 

400-499 

5  Parts: 

500-End 

1-699 

700-1199 

11 

1200-End 

12  Parts: 

6  [Reserved] 

1-199 

200-219 

7  Parts: 

220-299 

0-26 

300-499 

27-45 

500-599 

46-51 

600-End 

52 

53-209 

13 

210-299 

300-399 

14  Parts: 

400-^99 

1-59 

700-899 

60-139 

900-999 

140-199 

1000-1059 

200-1199 

1060-1119 

1200-End 

1120-1199 

1200-1499 

15  Parts: 

1500-1899 

0-299 

1900-1939 

.    300-799 

1940-1949 

800-End 

1950-1999 

2000-End 

16  Parts: 

0-149 

8 

150-999 

1000-End 

9  Parts: 
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VII 


TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS-JANUARY  1995 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 


agency  documents.  In  computing  these 
dates,  the  day  after  publication  is 
counted  as  the  first  day. 


Date  of  FR 

publication 


January  3 


January  4 


January  5 


January  6 


January  9 


January  10 


January  1 1 


January  12 


January  13 


January  17 


January  18 


January  19 


January  20 


January  23 


January  24 


January  25 


January  26 


January  27 


January  30 


January  31 


15  DAYS  AFTER 
PUBUCATK)N 


30  CAYS  AFTEfl 
PUBUCATlON 


January  18 


February  2 


January  19 


February  3 


January  20 


February  6 


January  23 


February  6 


January  24 


February  8 


January  25 


February  9 


January  26 


February  10 


January  27 


February  13 


January  30 


February  13 


February  1 


February  16 


February  2 


February  17 


February  3 


February  21 


February  6 


February  21 


February  7 


February  22 


February  8 


February  23 


February  9 


February  24 


February  10 


February  27 


February  13 


February  27 


February  14 


March  1 


February  15 


March  2 


When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (Seel  CFR  18.17) 

A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


45  DAYS  AFTER 
PUBLICATION 


60  DAYS  AFTER 
PUBLICATION 


February  17 


March  6 


February  21 


March  6 


February  21 


March  6 


February  21 


March  7 


February  23 


March  10 


February  24 


March  13 


February  27 


March  13 


February  27 


March  13 


February  27 


March  14 


March  3 


March  20 


March  6 


March  20 


March  6 


March  20 


March  6 


March  21 


March  9 


March  24 


March  10 


March  27 


March  13 


March  27 


March  13 


March  27 


March  13 


March  28 


March  16 


March  31 


March  17 


April  3 


90  DAYS  AFTER 

PUBLICATION 


April  3 


April  4 


April  5 


April  6 


Apnl  10 


April  10 


April  1 1 


Apnl  12 


Apnl  13 


Apnl  17 


April  18 


April  19 


April  20 


Apnl  24 


April  24 


April  25 


Apnl  26 


April  27 


May  1 


May  1 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

K«,w  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
Drices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  reneM^d  nonce.  You  can 
fJirwlLr;o7will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


:afr 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  this  dace. 


SMITH212J 


DEC95  R  I 


:johii  smith 


:2i2 


:poristville  md  20747 


MAIN  STREET 


tAFRDO     SMITH212J 

:john  smith 

:  212  MAIN  STREET 

: FORESTVILLE  MD  20747 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  d\is  date. 

/ : 

DEC95  R  1  : 


To  be  mre  that  your  service  continues  without  interruption,  please  return  your  renewal  nouce  prompUy. 

If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 

Superintendent  of  Documents.  Washington.  DC  20402-9372  with  the  proper  remittance.  Your  service 

will  be  reinstated. 

To  chwiise  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 

Superintendent  of  Documents.  Attn:  Chief.  Mail  List  Branch.  Mail  Stop:  SSOM.  Washington. 

DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL  along  with 

your  correspondence,  to  the  Superintendent  of  Documents.  Attn:  Chief.  Mail  List  Branch.  Mail 

Stop:  SSOM.  Washington.  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  Uic  order  form  provided  below. 


*5468 


Supertntendem  of  Documents  Subscription  OnJer  Fomi     Charge  i^^jjjjj 


DYE;S,  please  enter  my  subscriptions  as  folows: 


To  fax  your  orders  (202)  512-2233 


subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 

of  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year. 
.  subscriptions  to  Federal  Register,  daily  only  (FRDO).  at  $494  ($617.50  foreign)  each  per  year. 

For  privacy,  check  box  below: 

□  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment 

□  Check  payat)le  to  Superintendent  of  Documents 

QGPO  Deposit  Account   |    II    II    II    I'D 

□  VISA      □  MasterCard    |     |    |    |    [(expiration  date) 


The  total  cost  of  my  order  is  $ . 

regular  shipping  and  handling.)  Price  subject  to  change. 


..  (Includes 


Company  of  personal  name 


(Please  type  or  print) 


Additional  address/attention  Une 


Street  address 


City.  Stat  e.  Zip  code 


I  I  I  I  I  I  I  I  M  '  'I  M  I  I  i-m 

Thank  you  for  your  orderi 


Daytime  phone  including  area  code 
Purchasi  order  number  (optionaO 


10/94 


Authorizing  signature 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 

RIN  3206-AG25 

Prevailing  Rate  Systems;  Abolishment 
of  Detroit  Special  Wage  Schedules  for 
Printing  Positions 

agency:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  a  final  rule  to 
abolish  the  Federal  Wage  System  special 
wage  schedule  for  printing  positions  in 
the  Detroit,  Michigan,  wage  area. 
Printing  and  lithographic  employees  in 
Detroit  will  now  be  paid  rates  from  the 
regular  Detroit,  Michigan,  wage 
schedule. 

EFFECTIVE  DATE:  February  3,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Shields,  (202)  606-2848. 
SUPPLEMENTARY  INFORMATION:  On 
November  2,  1994,  OPM  published  an 
interim  rule  to  abolish  the  Federal  Wage 
System  special  wage  schedule  for 
printing  positions  in  the  Detroit, 
Michigan,  wage  area.  The  interim  rule 
provided  a  30-day  period  for  public 
comment.  OPM  received  no  comments 
during  the  comment  period.  Therefore, 
the  interim  rule  is  being  adopted  as  a 
final  rule. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  will  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Fart  532 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Government  employees,  Reporting  and 
recordkeeping  requirements.  Wages. 


Accordingly,  under  the  authority  of  5 
U.S.C.  5343,  the  interim  rule  amending 
5  CFR  part  532  published  on  November 
2, 1994  (59  FR  54787),  is  adopted  as 
final  without  any  changes. 

U.S.  Office  of  Personnel  Management. 
Lorraine  A.  Green, 
Deputy  Director. 
|FR  Doc.  95-9  Filed  1-3-95;  8:45  am) 

BILUNG  CODE  6325-«1-M 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1005 
[DA-95-051 

Milk  in  the  Carolina  Marketing  Area; 
Suspension  of  Certain  Provisions  of 
the  Order 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Suspension  of  rule. 

SUMMARY:  This  document  suspends  for  a 
cooperative  association  the  diversion 
limitation  of  the  Carolina  Federal  milk 
marketing  order  (Order  5)  for  the 
months  of  January  and  February  1995. 
The  suspension  was  requested  by 
Carolina  Virginia  Milk  Producers 
Association.  The  cooperative 
association  contends  the  action  is 
necessary  to  maintain  orderly  marketing 
conditions  and  ensure  that  the  milk  of 
its  member  producers  will  continue  to 
be  pooled  during  these  months. 
EFFECTIVE  DATE:  January  1, 1995, 
through  February  28, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  Room  2971,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  Prior 

document  in  this  proceeding: 

Notice  of  Proposed  Suspension: 
Issued  November  21, 1994;  published 
November  25,  1994  (59  FR  60571). 
The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)"requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Se.'^ice  has 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities. 
This  rule  lessens  the  regulatory  impact 
of  the  order  on  certain  milk  handlers 
and  tends  to  ensure  that  dairy  farmers 
will  continue  to  have  their  milk  priced 
under  the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

The  Department  is  issuing  this  final 
rule  in  conformance  with  Executive 
Order  12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Carolina  marketing  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
November  25,  1994  (59  FR  60571). 
concerning  the  proposed  suspension  of 
the  diversion  limitation  for  cooperative 
associations  under  Order  5.  Interested 
persons  were  afforded  opportunity  to 
file  written  data,  views  and  arguments 
thereon.  No  comments  were  recei\ed. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice  and  other  available  information, 
it  is  herebv  found  and  determined  that 
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(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area,  in  that  such  rule 
is  necessary  to  permit  the  continued 
pooling  of  the  milk  of  dairy  farmers  who 
have  historically  supplied  the  market 
without  the  need  for  making  costly  and 
inefficient  movements  of  milk; 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking 
was  given  interested  parties  and  they 
were  afforded  opportunity  to  file  written 
data,  views  or  arguments  concerning 
this  suspension.  No  comments  were 
received. 

Therefore,  good  cause  exists  for 
making  this  order  effective  less  than  ;t() 
days  from  the  date  of  publication  in  the 
Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1005 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  the  following  provision  in 
Title  7.  Part  1005.  is  amended  as 
follows: 

PART  100&-MiLK  IN  THE  CAROLINA 
MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1005  continues  to  read  as  follows: 

.Authoritv:  .Sees.  1-19,  48  Stnt  :n.  as 
,;.Tiraii<'(l,  7  I'.S.C:.  fiOl-674. 

§  1 005. 1 3    [Suspended  in  part] 

2.  In  4j  1005. 13(d)(2).  the  words  ■and 
January  and  February",  are  suspended 
for  the  period  of  January  1.  1905. 
through  February  28. 1095. 

D.i'cri:  Dcf  crnhfT  23.  1W4 
I'alricia  Jensen. 

Acting  A>sist::iU  SmmUin.:  SUirkcting  iiml 
[Ir^iilittory  l'rc)iniins. 
|FK  Doc.  95-156  Filctt  1  -:t  <).'>;  «:4'.  .tml 

BILLING  CODE  341(M)2-P 


7  CFR  Part  1032 

(DA-95-04] 

Milk  in  the  Southern  Illinois-Eastern 
Missouri  Marketing  Area;  Suspension 
of  Certain  Provisions  of  the  Order 

agency:  Agricultural  Marketing  Service, 

I  SUA. 

ACTION:  Suspension  of  rule. 

SUMMARY:  This  document  suspends  a 
portion  of  the  supply  plant  shipping 
requirement  of  the  Southern  lUinoi.s- 
Fastern  Missouri  F'ederal  milk 
marketing  order  (Order  32)  for  the 
months  of  December  1994  and  January 


1995.  The  suspension  is  necessary  to 
ensure  that  producers  historically 
associated  with  Order  32  will  eontinue 
to  have  their  milk  pooled  under  the 
order  without  having  to  move  milk 
uneconomically. 

EFFECTIVE  DATE:  December  1.  1994. 
through  January  31. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli.  Marketing  Specialist. 
USDA/AMS/Dairy  Division.  Order 
Formulation  Branch.  Room  2971.  South 
Building.  P.O.  Box  96456.  Washington. 
DC  20090-6456. (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding:  Notice  of 
Proposed  Suspension:  Issued  November 
21,  1994;  published  November  25. 1994 
(59  FR  60573). 

The  Regulatory-  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  lessens  the  regulatory  impact 
of  the  order  on  certain  milk  handlers 
and  tends  to  ensure  that  dairy  farmers 
will  continue  to  have  their  milk  priced 
under  the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 
The  Department  is  issuing  this  final 
rule  in  conformance  with  Executive 
Order  12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
pre.sent  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1037.  as  amciKh-d  (7 
U.S.C.  601-674).  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act.  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  law  and  request  a 
modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition. 


provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
and  the  order  regulating  the  handling  of 
milk  in  the  Southern  Illinois-Eastern 
Mis.souri  marketing  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
November  25.  1994  (59  FR  60573). 
concerning  the  proposed  suspension  of 
a  portion  of  the  supply  plant  shipping 
requirement  for  Order  32.  The  public 
was  afforded  the  opportunity  to 
comment  on  the  notice  by  submitting 
written  data,  views,  and  arguments  by 
December  2. 1994.  Two  comment  letters 
supporting  the  propo.sed  suspension 
were  received. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comment  received,  and  other 
available  information,  it  is  hereby  found 
and  determined  that  for  the  period  of 
December  1. 1994,  through  January  31, 
1995,  the  following  provision  of  the 
order  does  not  tend  to  effectuate  the 
declared  policy  of  the  Act: 

In  §  1032.7(b),  the  words  "and  at  least 
75  percent  of  the  total  producer  milk 
marketed  in  that  12-month  period  by 
such  cooperative  association  was 
delivered"  and  the  words  "and 
physically  received  at". 

Statement  of  Consideration 

This  document  will  suspend  a  portion 
of  the  supply  plant  shipping 
requirement  for  a  cooperative 
as.sociation  that  operates  a  supply  plant 
under  Order  32.  It  will  permit  a  supply 
plant  operated  by  a  cooperative 
association  to  qualify  as  a  pool  plant  if 
the  cooperative  shipped  25  percent  of 
the  plant's  total  producer  receipts  to 
pool  distributing  plants  during  the 
month  and  milk  from  the  plant  was 
delivered  to  a  pool  distributing  plant 
during  each  of  the  immediately 
preceding  months  of  September  through 
August.  It  removes  a  requirement  that 
the  cooperative  must  have  shipped  75 
percent  of  its  milk  to  pool  distributing 
plants  during  the  September  through 
August  period. 

The  suspension  was  requested  by 
Prairie  Farms,  a  dairy  farmer 
cooperative  based  in  Carlinville, 
Illinois,  which  owns  and  operates  four 
fluid  milk  processing  plants  and  a 
cultured  product/supply  plant  regidated 
under  the  Southern  Illinois-Eastern 
Missouri  Federal  milk  order.  The.se 
plants  are  supplied  by  Prairie  Farm's 
own  member  dair>'  farmers  and 
balanced  by  four  cooperative 


associations,  two  of  which  operate 
supply  plants. 

Prairie  Farms  indicates  that  for  recent 
months  its  producer  milk  at  its  plants  is 
about  12  to  14  percent  higher  than  the 
same  period  in  1993  from 
approximately  the  same  number  of 
producers.  It  states  that  the  increased 
production  from  its  members — 
primarily  due  to  improved  growing 
conditions  that  resulted  in  an  abundant 
supply  of  high  quality  feed— has  caused 
it  to  reduce  purchases  from  other 
cooperative  associations.  As  a  result,  it 
states  that  two  pool  supply  plants 
operated  by  the  cooperative  associations 
barely  met  the  shipping  requirements 
for  the  month  of  October.  Prairie  Farms 
anticipates  that  a  similar  situation  will 
occur  in  November  and  expects  the 
problem  to  worsen  in  the  months  of 
December  1994  and  January  1995. 

Mid-America  Dairymen,  Inc.,  and 
Wisconsin  Dairies,  a  cooperative  which 
operates  an  Order  32  supply  plant 
located  in  Waukon,  Iowa,  filed  letters 
supporting  the  proposed  suspension. 

Wisconsin  Dairies  indicates  that  it  has 
been  supplying  milk  to  Prairie  Farms 
from  the  Waukon  plant  for  27  years.  The 
cooperative  states  that  shipments  to 
Prairie  Farms  in  October  1994  were  less 
than  55  percent  of  plant  receipts, 
compared  to  66  percent  during  October 
of  1993.  It  states  that  it  will  be 
impossible  for  it  to  ship  the  required  40 
percent  in  December  and  50  percent  in 
January  without  costly  backhauls  that 
would  be  difficult  to  justify. 

The  suspension  request  should  be 
granted.  It  will  continue  to  require 
Order  32  supply  plants  to  serve  the 
market,  but  at  a  level  that  should  reduce 
or  eliminate  the  need  to  make  expensive 
and  inefficient  movements  of  milk 
simply  to  meet  the  supply  plant 
shipping  requirement. 

It  is  hereby  found  and  determined 
that  thirty  days'  notice  of  the  effective 
date  hereof  is  impractical,  unnecessarj', 
and  contrary  to  the  public  interest  in 
that: 

(a)  The  su.spension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderiy  marketing  conditions 
in  the  marketing  area; 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking 
was  given  to  interested  parties,  and  they 
were  afforded  opportunity  to  file  written 
data,  views,  or  arguments  concerning 
this  suspension. 

Therefore,  good  cause  exists  for 
making  this  order  effective  less  than  30 
days  from  the  date  of  publication  in  the 
Federal  Register. 


List  of  Subiects  in  7  CFR  Fart  1032 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  Title  7.  Part  1032.  is  amended 
as  follows: 

PART  1032— MILK  IN  THE  SOUTHERN 
ILLINOIS-EASTERN  MISSOURI 
MARKETING  AREA 

1.  The  authority  citation  for  7  CFR. 
Part  1032,  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  .Staf.  31.  ;is 
amended;  7  U.S.C.  601-674. 

§  1032.7    [Suspended  in  part] 

2.  In  §  1032.7(b).  the  words  "and  at 
lea.st  75  percent  of  the  total  product^r 
milk  marketed  in  that  12-month  period 
by  such  cooperative  association  was 
delivered"  and  the  vyords  "and 
physically  received  at"  are  .suspended 
for  the  period  of  December  1,  1904, 
through  January  31.  1995. 

Dated:  Decemhrr  23,  1<)94 

Patricia  Jensen, 

Acting  Assistant  Secretary.  Marketing  and 
Regulatory  Programs. 

IFR  Doc.  95-157  Filed  1-3-95;  8:45  ami 
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Commodity  Credit  Corporation 

7  CFR  Part  1434 
RIN  0560-AD73 

General  Price  Support  Regulations  for 
Honey 

AGENCY:  Commodity  Credit  Corporation. 
USDA. 

ACTION:  Final  rule. 


SUMMARY:  The  final  rule  adopts,  without 
change,  the  interim  rule  amending  the 
Honey  Price  Support  Loan  Program 
published  in  the  Federal  Register  at  59 
FR  23789-23792  on  May  9.  1994.  The 
interim  rule  made  certain  changes  to  the 
Honey  Price  Support  Loan  Program  for 
the  1994  through  the  1998  crops  of 
honey. 

EFFECTIVE  DATE:  January  4.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Tegeler,  Program  Specialist. 
Consolidated  Farm  Ser\  ice  Agency 
(CFSA).  USDA.  P.O.  Box  2415, 
Washington,  DC  20013-2415;  telephone 
202-720-3110. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866  and  has  not  been 
reviewed  by  the  Office  Management  and 
Budget  (OMB). 
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amount  of  pay.Tients  a  proilin:er  may 
receive;  revised  the  provisions  of  the 
honey  marketing  assessment;  lessened 
the  administrative  actions  Commodity 
Credit  Corporation  (CCC)  imposes  on 
producers  who  violate  the  loan  and  loan 
deficiency  payment  agreements; 
provided  more  authority  to  Slate  and 
county  CFSA  committees  in 
administering  the  program:  eliminated 
obsolete  provisions,  and  incorporated 
the  provisions  of  the  Agriculture,  Rural 
Development.  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act,  1994,  and  the 
Omnibus  Budget  Reconciliation  Act  of 
1993. 

Comments 

No  (omments  were  received  during 
till;  (omment  period  which  ended  on 
June  a.  1994. 

Accordingly,  the  interim  rule 
published  at  59  FR  23789  on  May  9. 
1994,  which  amended  7  CFR  part  1434 
is  hereby  adopted  as  a  final  rule  without 
change. 

.Sl^lu•(l  in  Washington.  EK!.  un  December 
27.  l'»94. 

Bruce  R.  Welwr, 

Ai  tin^  Executive  Vice  President.  Commodity 
Credit  Cnrporntion. 

jFK  noc.  95-fl0n:t  Filed  l-:i-95:  8:45  am] 
Billing  code  34to-os-p-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  32 

RIN:  3150-AD69 

Preparation,  Transfer  for  Commercial 
Distribution,  and  Use  of  Byproduct 
Material  for  Medical  Use 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule;  clarification. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending 
regulatory  text  and  the  response  to  a 
public,  comment  contained  in  a  final 
rule  published  in  the  Federal  Register 
on  Friday,  December  2.  1994,  entitled 
'Preparation,  Transfer  for  Commercial 
Distribution,  and  Use  of  Byproduct 
Material  for  Medical  Use."  This  action 
is  necessary  following  reconsideration 
by  the  NRC  regarding  the  requirements 
for  the  ijiformation  to  be  included  on 
labels  for  radioactive  drugs  to  be 
transferred  for  commercial  distribution. 
Th(;  effect  of  this  action  is  to  reduce 
nr^ulatory  burden  and  uncertainty  for 
licensees  that  manufacture  and 
distribute  radiopharmaceuticals  that 


contain  byproduct  material  for  medical 
use. 

EFFECTIVE  DATE:  January  1,  1995. 

ADDRESSES:  Copies  of  the  public  record, 
including  the  final  regulatory  analysis 
and  any  public  comments  received  on 
the  proposed  rule,  may  be  examined 
and  copied  for  a  fee  in  the 
Commission's  Public  Document  Room 
at  2120  L  Street,  NW.  (Lower  Level). 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  L.  Telford  (301)  41.5-6229  or  Mr. 
Samuel  Z.  Jones  (301)  415-6198.  Office 
of  Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  Friday,  December  2. 1994  (59  FR 
61767),  the  NRC  published  in  the 
Federal  Register  a  final  rule  regarding 
10  CFR  Parts  30,  32,  and  35 
(Preparation,  Transfer  for  Commercial 
Distribution,  and  the  Use  of  Byproduct 
Material  for  Medical  Use).  On  Thursday. 
November  17.  1994,  the  NRC  staff 
received  comments  on  the  regulatory 
guides  as.sociated  with  this  rulemaking 
action  during  a  public  meeting  with  the 
NRC's  Advisory  Committee  on  the 
Medical  Uses  of  Isotopes  (ACMUI). 
Initially,  the  NRC  staff  believed  that 
these  comments  could  be  resolved 
through  appropriate  regulatory 
guidance.  However,  these  comments 
resulted  in  the  NRC  staff  concluding 
that  the  final  published  requirements  in 
10  CFR  32.72(a)(4) 

(1)  Contained  an  undue  burden  with 
regard  to  the  information  required  to  hit 
included  on  syringe  labels;  and 

(2)  Were  not  clear  with  regard  to  what 
was  meant  by  a  "container." 

The  NRC  staff  subsequently 
developed  revised  regulations  to  specify 
the  information  to  be  included  on  t.M.h 
label.  In  this  rulemaking,  the  NRC  is 
modifying  the  requirements  of  10  CFK 
32.72(a)(4)  before  the  published 
effective  date  of  January  1.  1995.  This 
rulemaking  will  minimize  intrusion  into 
areas  related  to  the  practice  of  medicine 
in  a  manner  consistent  with  the 
Commission's  policy  as  published  on 
February  9.  1979  (44  FR  8242),  entitled 
■Regulation  of  the  Medical  Uses  of 
Radioisotopes;  Statement  of  General 
Policy"  and  minimize  the  regulatory 
burden  on  licensees.  The  specific 
revised  requirements  and  response  to 
the  public  comment  are  provided  in  this 
dof;ument. 


II.  Discussion 

A.  Revised  NHC  Response  to  the  Public 
Comment 

The  following  comment,  in  regard  to 
10  CFR  32.72(a)(4),  was  published  in  the 
Federal  Register  on  Friday,  December  2, 
1994  (59  FR  61771): 

"(3)  Comment.  The  syringe  label 
should  not  be  limited  to  the  clinical 
procedure.  On  the  other  hand,  it  is 
unnecessary  to  require  that  the  label,  or 
the  leaflet  or  brochure  that  accompanies 
the  radioactive  drug,  contain  all  of  the 
statements  specified  in  the  proposed 
rule." 

The  Commission  agrees  with  the 
comment  regarding  .syringe  labels.  The 
revised  response  is: 

On  page  61771,  in  the  first  column, 
the  second  complete  paragraph  and  the 
first  sentence  of  the  third  complete 
paragraph  are  withdrawn  and  replaced 
by^the  following  text: 

Response,  (a)  The  revi.sed  regulations 
in  §  32.72(a)(4)(ii)  require  that  lalwls  for 
syringes,  vials,  or  other  containers  used 
to  hold  radioactive  drugs  to  be 
transferred  for  commercial  distribution 
must  include  the  radiation  symbol  and 
the  words  "CAUTION,  RADIOACTIVE 
MATERIAL"  or  "DANGER. 
RADIOACTIVE  MATERIAL"  and  an 
identifier  that  ensures  that  the  syringe, 
vial,  or  other  container  can  be  correlated 
with  the  infonnation  on  the  transport 
radiation  shield  label.  The  radiation 
symbol  has  been  included  for  the 
protection  of  public  health  and  safetv 
In  the  event  that  a  syringe,  vial,  or  other 
container  becomes  separated  from  its 
transport  radiation  shield,  it  would  be 
readily  identifiable  as  radioactive.  The 
radiation  symbol  is  currently  required 
by  §  20.1904  to  be  on  containers  of 
radioactive  material  and  that 
requirement  is  restated  in  §32.72  as  a 
matter  of  convenience  for  licensees. 
This  radiation  symbol  will  also  need  to 
be  the  same  as  described  in  §  20.1901 
The  identifier  has  been  included  to 
provide  a  correlation  between  a  syringe, 
vial,  or  other  container  and  the 
information  on  the  label  of  its  transport 
radiation  shield.  The  benefits  of  this 
correlation  are:  the  transport  radiation 
shield  label  provides  more  information 
than  the  syringe,  vial,  or  other  container 
label;  it  allows  confirmation  that  the 
syringe,  vial,  or  other  container  is  in  the 
correct  transport  radiation  shield;  and 
this  additional  information  facilitates 
the  radioactive  drug  being  administered 
as  directed  by  a  physician  authorized 
user.  Thus,  this  correlation  is  necessarv 
for  both  radiation  safety  and  patient 
safety.  By  not  spe<;ifying  the  identifier, 
the  NRC  staff  has  provided  maximum 
flexibility  for  licensees  to  .select  the 


identifier  that  best  suits  their 
operations.  Acceptable  identifiers  may 
include  prescription  number,  name  of 
the  radioactive  drug  or  its  abbreviation, 
the  patient's  name,  or  the  clinical 
pr(x;edure. 
The  revised  regulations  do  not  require 
the  clinical  procedure  to  be  performed 
or  the  patient's  or  the  human  research 
subject's  name"  to  be  included  on  the 
syringe  label  since  this  information  may 
or  may  not  be  available  to  commen:ial 
nuclear  pharmacies.  However,  this 
regulation  does  not  preclude  other 
information  from  being  included  on  the 
syringe  label,  such  as  the  clinical 
procedure  when  this  information  is 
available  and  appropriate.  Also,  the 
phrase  "syringe  radiation  shield"  has 
been  deleted  to  eliminate  any  confusion 
between  this  shield  and  the  transport 
radiation  shield.  The  phrases  "vial"  and 
"other  container"  have  been  added  to 
make  clear  that  the  regulatory 
requirements  of  §  32.72(a)(4)(ii)  are  not 
limited  to  .syringes  but  apply  to  any 
container  used  to  bold  a  radioactive 
drug  to  be  transferred  for  commercial 
distribution,  e.g.,  generator  or  ampule. 

In  addition  to  these  modifications,  the 
revised  regulations  in  §32.72(a)(4)(i) 
replace  the  word  "container"  with  the 
phrase  "transport  radiation  shield"  to 
make  clear  the  placement  of  the  label 
containing  the  specified  information. 
The  transport  radiation  shield  could  be 
constructed  of  lead,  glass,  plastic,  or 
other  material  as  is  appropriate  for  the 
isotope  to  be  transferred  for  commercial 
distribution.  However,  the  phrase 
"transport  radiation  shield"  does  not 
refer  to  the  outer  suitcase,  package, 
packing,  or  other  carrying  device,  even 
though  that  barrier  may  provide  some 
radiation  .shielding.  Also,  there  are  two 
modifications  to  the  information  to  be 
included  on  this  label  First,  this  label 
must  now  include  the  radiation  s\mbol 
and  the  words  "CAUTION. 
RADIOACTIVE  MATERIAL  "  or 
"DANGER,  RADIOACTIVE 
MATERIAL."  The  radiation  symbol  has 
been  included  for  the  proi^i  tion  of 
public  health  and  safety  so  that  this 
item  can  be  readily  identified  as 
radioactive.  Second,  the  phrase  "date 
and  time  of  assay  "  has  been  replaced 
with  "at  a  spe<:ified  date  and  time." 
This  new  phrase  recognizes  the  current 
licensee  practice  of  providing  a  date  and 
time  on  this  label  that  is  the  spe<;ified 
date  and  time  at  which  the  syringe,  vial, 
or  other  container  will  hold  the  stated 
quantity  of  radioactivity  rather  than  the 
actual  date  and  time  of  assay  In 
addition,  if  a  syringe,  vial,  or  other 
container  does  not  require  a  "transport 
radiation  shield"  becau.se  the  syringe, 
vial,  or  other  container  itself  provides 


sufficient  radiation  shielding,  then  the 
information  on  the  label  of  the  syringe, 
vial,  or  other  container  must  include  the 
items  specified  in  §32.72(a)(4)(i). 
Furthennort!,  complying  with  these  NRC 
labeling  requirements  does  not  relieve 
licensees  from  complying  with  other 
applicable  requirements  (e.g.,  U.S. 
Department  of  Transportation)  for 
labeling  the  outer  suitcase  or  package, 
(b)  The  Commission  agrees  with  tlie 
comment  that  it  is  unneces.sary  to 
require  that  the  label,  or  the  leafiet  or 
brochure  that  accompanies  the 
radioactive  drug,  contain  all  of  the 
statements  specified  in  the  proposed 
rn\e.  Therefore,  the  Commission  is 
deleting  the  sentence  in  *«  32.72(a)(4) 
reading:  "Furthermore,  the  label,  or  the 
leafiet  or  bro<  hure  that  accompanies  the 
radioactive  drug,  must  contain  a 
statement  that  the  U.S.  Nuclear 
Regulatory  Commission  has  approved 
distribution  of  the  byproduct  material  to 
persons  licensed  to  use  byproduct 
material  pursuant  to  10  CFR  35.100, 
35.200.  or  35.300.  as  appropriate,  and  to 
persons  who  hold  an  equivalent  lice:ise 
issued  by  an  Agreement  State."  This 
sentence  was  deleted  because  as 
revised,  the  regulations  provide  greater 
fiexibility  and  responsibility  for 
licensees.  The  licensees  distributing 
radioactive  drugs  must  confirm  that  the 
n»cipienls  are  licensed  to  receive  the 
radioactive  drugs  and  the  medical  use 
recipients  who  can  (ompound 
radioactive  drugs  are  responsible  for 
ensuring  the  appropriate  uses  of  those 
radioactive  drugs.  Thus,  licensees  will 
need  to  continue  to  ensure  pursuant  to 
«j  30. 41(c)  that  radioactive  drugs  an?  onl\ 
distributed  to  persons  authorized  to 
receive  such  byproduct  materials.  Tl.i- 
Conmiission  is  removing  from  the  text 
of  the  nile  the  last  sentence  of 
«i  32.72(a)(4)  reading:  "The 
Conunissions  labeling  requirements  jin; 
independent  of  requirements  of  the  U.S. 
Food  and  Drug  Administration  (FDA); 
one  laf)el  is  acceptable  to  NRC  providn' 
that  it  contains  all  of  the  information 
which  NRC  requires."'  This  sentence  i- 
being  placed  in  the  preamble  bifiause 
this  statement  is  not  a  regulatory 
requirement  and  simply  provides 
factual  information. 

B.  Iiistifirdlioii 

These  modifications  relieve  a 
H'Striction  and  a'sult  in  a  relaxatiun  of 
the  labeling  requirements  and  are 
exempt  from  the  requirements  for  a  30- 
dav  delay  in  the  effective  date  under  .5 
U.S.C.  5.53(d)(1).  Therefore,  this 
modification  is  being  made  effective  o:i 
January  1,  1995,  to  coincide  with  the 
effective  date  for  the  remainder  of  the 
previously  published  final  rule  Furtli<'r 
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(see  FOR  FURTHER  INFORMATION  CONTACT 
heading). 

Paperwork  Reduction  Act  Statement 

This  rulemaking  action  amends 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq). 
These  requirements  were  approved  by 
the  Office  of  Management  and  Budget, 
approval  number  3150-0001  for 
amendments  to  10  CFR  Parts  32. 

The  public  burden  for  this  collection 
of  information  is  estimated  to  be  no 
change  from  the  current  requirements, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Information  and  Records 
Management  Branch  (T-6  F33).  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  and  to  the  Desk 
Officer.  Office  of  Information  and 
Regulatory  Affairs.  NEOB-10202. 
(3150-0001.  -0010.  and  -0120).  Office 
of  Management  and  Budget. 
Washington.  DC  20503. 

Regulatory  Analysis 

The  Commission  prepared  a 
regulatory  analysis  for  the  final  rule 
published  December  2.  1994  (59  FR 
61767).  This  rulemaking  action  does  not 
make  any  substantive  changes  that 
would  change  the  conclusions  reached 
in  that  analysis.  The/egulatory  analysis 
is  available  for  inspection  at  the  NRC 
Public  Document  Room  at  2120  L  Street. 
NW.  (Lower  Level).  Washington.  DC. 
Single  copies  of  the  regulatory  analysis 
are  available  from  John  L.  Telford  or 
Samuel  Z.  Jones  (see  FOR  FURTHER 
INFORMATION  CONTACT  heading). 

Regulatory  Flexibility  Certification 

As  requirt'd  by  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  Commission  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  affects  manufacturers 
and  commercial  nuclear  pharmacies. 
These  licensees  would  not  be 
considered  small  entities  under  the 
NRC's  size  standards  (56  FR  56671; 
November  6.  1991).  This  rulemaking 
action  clarifies  the  NRC's  intent 
regarding  the  information  to  be  included 
on  labels  for  radioactive  drugs  to  be 
transferred  for  commercial  distribution 
and  is  expected  to  result  in  no  change 
of  burden  for  the  affected  licensees. 


Backfit  Analysis 

The  Commission  has  determined  that 
the  backfit  rule.  10  CFR  50.109.  does  not 
apply  to  this  amendment  because  this 
amendment  does  not  involve  any 
provisions  which  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1). 
Therefore,  a  backfit  analysis  is  not 
required  for  this  amendment. 

List  of  Subjects  in  10  CFR  Pari  32 

Byproduct  material.  Criminal 
penalties.  Labeling,  Nuclear  materials. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S.C.  552  and  553. 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  Part  32. 

PART  32— SPECIFIC  DOMESTIC 
LICENSES  TO  MANUFACTURE  OR 
TRANSFER  CERTAIN  ITEMS 
CONTAINING  BYPRODUCT  MATERIAL 

1.  The  authority  citation  for  Part  32 
continues  to  read  as  follows: 

Authority:  Sees.  81. 161. 182, 183,  68  Stat. 
9.'i5.  948,  953,  954,  as  amended  (42  U.S.C 
2111.  2201.  2232,  2233);  sec.  201.  88  Stat. 
1242.  as  amended  (42  U.S.C.  5841). 

2.  In  §  32.72  paragraph  (a)(4)  is 
revised  to  read  as  follows: 

§  32.72    Manufacture,  preparation,  or 
transfer  for  commercial  distribution  of 
radioactive  drugs  containing  byproduct 
material  for  medical  use  under  Part  35. 

(a)  *   *   * 

(4)  The  applicant  satisfies  the 
following  labeling  reouirements: 

(i)  A  label  is  affixecl  to  each  transport 
radiation  shield,  whether  it  is 
constructed  of  lead,  glass,  plastic,  or 
other  material,  of  a  radioactive  drug  to 
be  transferred  for  commercial 
distribution.  The  label  must  include  the 
radiation  symbol  and  the  words 
•CAUTION.  RADIOACTIVE 
MATERIAL"  or  "DANGER, 
RADIOACTIVE  MATERIAL";  lliu  name 
of  the  radioactive  drug  or  its 
abbreviation;  and  the  quantity  of 
radioactivity  at  a  specified  date  and 
time.  For  radioactive  drugs  with  a  half 
life  greater  than  100  days,  the  time  may 
be  omitted. 

(ii)  A  label  is  affi.xed  to  each  syringe, 
vial,  or  other  container  used  to  hold  a 
radioactive  drug  to  be  transferred  for 
commercial  distribution.  The  label  must 
include  the  radiation  symbol  and  the 
words  "CAUTION,  RADIOACTIVE 
MATERIAL"  or  "DANGER, 
RADIOACTIVE  MATERIAL  "  and  an 
identifier  that  ensures  that  the  syringe. 


vial,  or  other  container  can  be  correlated 
with  the  infonnation  on  the  transport 
radiation  shield  label. 

*        •        *        •        • 

Dated  at  Rockville,  Mar>!and,  this  28th  day 
of  December,  1994. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L,  Thompson.  Jr., 
Acting  Executive  Director  for  Operations. 
|FR  Doc.  9.5-00124  Filed  1-3-95;  8:45  ami 
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FARM  CREDIT  ADMINISTRATION 
12  CFR  Parts  607,  614,  615,  and  620 
RIN  30S2-AB44 

Assessment  and  Apportionment  of 
Administrative  Expenses;  Loan 
Policies  and  Operations;  Funding  and 
Fiscal  Affairs,  Loan  Policies  and 
Operations,  and  Funding  Operations; 
Disclosure  to  Shareholders;  Effective 
Date 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Notice  of  effective  date. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA)  published  a  final 
regulation  under  parts  607.  614.  615, 
and  620  on  July  22, 1994  (59  FR  37400). 
The  final  regulation  amends  12  CFR 
parts  607,  614.  615,  and  620  to  establish 
requirements  for  the  agreement  between 
a  Farm  Credit  Bank  (FCB)  and  its  related 
direct  lender  associations  specifying 
where  the  earnings  held  by  the  FCB  and 
allocated  to  associations  may  be 
counted  as  permanent  capital,  to  specify 
how  there  earnings  would  be  counted  in 
the  absence  of  an  agreement,  to  provide 
a  date.certain  for  the  exclusion  from 
capital  of  payments  by  Farm  Credit 
institutions  to  the  Farm  Credit  System 
Financial  Assistance  Corporation  made 
in  connection  with  the  repayment  of 
Treasury-paid  interest,  and  to  make 
other  conforming  changes  to  implement 
the  statutory  amendments.  Technical 
and  conforming  changes  are  made 
throughout  the  agency's  regulations.  In 
accordance  with  12  U.S.C.  2252,  the 
effective  date  of  the  final  rule  is  30  days 
from  the  date  of  publication  in  the 
Federal  Register  during  which  either  or 
both  Houses  of  Congress  are  in  session. 
Based  on  the  records  of  the  sessions  of 
Congress,  the  effective  date  of  the 
regulations  is  December  31,  1994. 
EFFECTIVE  DATE:  The  regulation 
amending  12  CFR  parts  607.  614.  615, 
and  620  publi.shed  on  July  22.  1994  (59 
FR  37400)  is  effective  December  31. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 


Robert  S.  Child.  Policy  Analyst, 
Regulation  Development,  Office  of 
Examination,  Farm  Credit 
Administration,  McLean.  Virginia 
22102-5090.  (703)  883-4498,  TDD 
(703) 883-4444.  or 

Rebecca  S.  Orlich,  Senior  Attorney, 
Office  of  General  Counsel,  Farm 
Credit  Administration.  McLean. 
Virginia  22102-5090,  (703)  88.3-t020. 
TDD  (703)  883-^444. 

(12  U.S.C  2252(a)(9)  and  (10)) 

Dated:  December  29. 1994. 
Floyd  Fithian, 

Ailina Secretary.  Form  Cn^dit Aiiniiui-striition 
Hoard. 

IFR  Do. .  95-131  Filed  1-3-9.5;  8:45  ami 
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12  CFR  Part  612 
RIN  3052-AB47 

Personnel  Administration;  Effective 
Date 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Notice  of  effective  date. 


SUMMARY:  The  Farm  Credit 
Administration  (FCA)  published  a  final 
regulation  under  part  612  on  May  13. 
1994  (59  FR  24889).  The  final  regulation 
amends  12  CFR  part  612  to  reflect 
statutory'  changes  and  the  change  in 
focus  of  the  FCA's  regulatory  oversight 
of  personnel  matters.  In  addition,  the 
final  rule  enhances  and  clarifies  the 
regulations  to  ensure  that  they  fulfill  the 
purposes  of  section  514  of  the  Farm 
Credit  Banks  and  A.ssociations  Safety 
and  Soundness  Act  of  1992  relative  to 
the  reporting  of  financial  information 
and  potential  conflicts  of  interest.  In 
accordance  with  12  U.S.C.  22.")2.  the 
effective  date  of  the  final  rule  is  30  days 
from  the  date  of  publication  in  the 
Federal  Register  during  which  either  or 
both  Houses  of  Congress  are  in  session. 
Based  on  the  records  of  the  sessions  of 
Congress,  the  effective  date  of  the 
regulations  is  December  31,  1994. 
EFFECTIVE  DATE:  The  regulation 
amending  12  CFR  part  612  published  on 
May  13,  1994  (59  FR  24889)  is  effective 
December  31,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  J.  Hays.  Policy  Analyst,  Policy 
Development  and  Planning  Division, 
Office  of  Examination.  Farm  Credit 
Administration,  McLean,  Virginia 
22102-5090,  (703)  883-1498.  TDD 
(703) 883-4444, or 
Dorothy  J.  Acosta,  Assistant  C«Mii'ral 
Counsel,  Regulatory  Opisralions 
Division,  Office  of  General  Counsel. 
Farm  Credit  Administratinn.  McLean. 


Virginia  22102-5090.  (703)  883-4020. 
TDD  (703)  883-4444. 

(12  U..S.C.  2252(a)(9)  and  (10)) 

Dated:  Derember  29. 1994. 

Floyd  Fithian, 

Actin}-  Sfrretar);  Farm  Credit  AdiniBislration 
Hoard. 

IFR  D(k:.  95-130  Filed  1-3-95;  8.45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14  CFR  Part  25 

(Docket  No.  NM-104;  Special  Conditions 
No.  25-ANM-93] 

Special  Conditions:  Modified  Cessna 
550  Series  Airplanes,  High  Intensity 
Radiated  Fields  (HIRF) 

AGENCY:  Ft.'deral  Aviation 
Administntion,  DOT. 
ACTION:  Final  sperjal  conditions  with 
request  for  comments. 

SUMMARY:  These  special  i;onditions  are 
issued  for  the  Cessna  5.'50  series 
airplanes  modified  by  Modern  Avionics. 
Inc.,  of  Eden  Praire,  Minnesota.  These 
airplancH;  are  tnjuipped  with  digital 
electronic  flight  instrument  systems 
(FFIS)  that  perform  critical  functions. 
The  applicable  type  certification 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
prote<;tion  of  these  systems  from  the 
effects  of  high  intensity  radiated  fields 
(HIRF).  These  special  conditions 
provide  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  ensure  that  the  critical 
functions  that  thes»?  systems  perform  an« 
maintained  when  the  airplane  is 
exposed  to  HIRF. 
DATES:  The  effective  date  of  these 
spei:ial  conditions  is  December  20, 
1994.  Conunents  must  be  received  on  or 
before  Februar\'  21,  1995. 
ADDRESSES:  Comments  on  these  special 
conditions  may  l)e  mailed  in  triplicate 
to:  Federal  .\vialion  Administration, 
Transport  Airplane  Directorate  (ANM- 
100).  Attn:  no(.ket  No.  N.M-104,  1601 
Lind  Avoniin  SW.  Renton,  WA  9805.5- 
4056;  or  delivered  in  triplicate  to  the 
Transport  Airplane  Dire<;torate  at  the 
above  address.  Comments  must  b«* 
marked;  Docket  No.  NM-104. 
Conunents  may  be  inspected  wtnjkdays. 
except  Federal  holidays,  h«!tvv»M;n  7:30 
a.m.  and  4:00  p.m 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Zii-liiiski,  F.\-\. 
Staiidardiziition  Branch,  ANM-113, 
Transporl  Airplane  Dir»:ctorati*.  .^iicr.i!' 
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Certification  Service.  1601  Lind  Avenue 
SW.  Renton.  VA  98055-4056; 
telephone  (206)  227-2279, 

SUPPLEMENTARY  INFORJyUTION 
Comments  Invited 

The  FAA  his  determined  that  good 
cause  exists  f  )r  making  these  special 
conditions  ef  ective  upon  issuance; 
however,  int<  rested  persons  are  invited 
to  submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communicat  ons  should  identify  the 
regulatory  docket  or  special  conditions 
number  and  pe  submitted  in  triplicate  to 
the  address  sbecified  above.  All 
communications  received  on  or  before 
the  closing  d  ite  for  comments  will  be 
considered  b  r  the  Administrator.  These 
special  conditions  may  be  changed  in 
light  of  the  c(  imments  received.  All 
comments  su  amitted  will  be  available  in 
the  Docket  for  examination  by  interested 
persons,  botl  before  and  after  the 
closing  date  or  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemak  ng  will  be  filed  in  the 
Docket.  Pers(  ms  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  request 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  fo  lowing  statement  is  made: 
•Comments  o  Docket  No.  NM-104." 
The  postcarc  will  be  date  stamped,  and 
returned  to  t|ie  commenter. 

Background 

On  November 
Avionics.  In^ 
Minnesota 
type  certi 
series  airpla<Jes 
business  jet 
turbofan 
two  pilots 
depending 
configuration 
operating  to 
proposed  m 
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9, 1994,  Modem 
of  Eden  Praire, 
applied  for  a  supplemental 
to  modify  the  Cessna  550 
The  Cessna  550  is  a 
vith  two  af^-mounted 

.  The  airplane  can  carry 
up  to  1 1  passengers, 
the  exit  and  interior 
and  is  capable  of 
43,000  feet  altitude.  The 
ification  incorporates  the 
digital  avionics  consisting 
ic  flight  instrument  system 
potentially  vulnerable  to 
1  to  the  airplane. 

Supplemental  Type  Certification  Basis 

provisions  of  §  21.101  of 
Modern  Avionics.  Inc..  must 
modified  Cessna  550 
rplahes  continue  to  meet  the 
p  rovisions  of  the  regulations 
by  reference  in  Type 
o.  A22CE,  or  the  applicable 
n  effect  on  the  date  of 
or  the  change.  The 
ncorporated  by  reference  in 
certificate  are  commonly 


referred  to  as  the  "original  type 
certification  basis." 

The  regulations  incorporated  by 
reference  in  Type  Certification  No. 
A22CE  include  the  following:  Fart  25  of 
the  Federal  Aviation  Regulations  (FAR), 
dated  February  1, 1965,  including 
Amendments  25-1  through  25-17.  In 
addition  the  following  sections  of  the 
FAR  apply  to  the  EFIS  installation: 
§§  25.1303(b)  and  25.1322.  as  amended 
through  Amendment  25-38;  §§  25.1309. 
25.1321  (a),  (b),  (d).  and  (e).  25.1331. 
25.1333,  and  25.1335,  as  amended  by 
Amendment  25-41.  These  special 
conditions  will  form  an  additional  part 
of  the  supplemental  type  certification 
basis. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e..  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Cessna  550  series 
airplanes  because  of  a  novel  or  unusual 
design  feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§  21.16  to  establish  a  level  of  safety 
equivalent  to  that  established  in  the 
regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§11.28  and  11.29,  and  become  part  of 
the  type  certification  basis  in 
accordance  with  §21. 101(b)(2). 

Discussion 

There  is  nO  special  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  from 
ground  based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it  necessary 
to  provide  adequate  protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  Cessna  550  series  airplanes  that 
would  require  that  new  technology 
electrical  and  electronic  systems,  such 
as  EFIS  and  digital  avionics  systems  be 
designed  and  installed  to  preclude 
component  damage  and  interruption  of 
function  due  to  both  the  direct  and 
indirect  effects  of  HIRF. 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  applicant  apply 
for  a  supplemental  type  certificate  to 
modify  any  other  model  included  on  the 
same  type  certificate  to  incorporate  the 
same  novel  or  unusual  design  feature, 
the  special  conditions  would  also  apply 
to  the  other  model  under  the  provisions 
of  §  21.101(a)(1). 


High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground  based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems,  such  as  the 
EFIS.  to  HIRF  must  be  established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraph  1  or  2  below: 

1.  A  minimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  sy.stem 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


Frequency 

Peak 
(V/M) 

Average 
(V/M) 

10KH2-100KHZ  

50 

50 

100  KH2-500  KHz  .... 

60 

60 

500  KHz-2  MHz  

70 

70 

2  MH2-30  MHz  

200 

200 

30  MHz-70  MHz  

30 

30 

70MHZ-100MHZ  

30 

30 

100MHZ-200MH2  ... 

150 

33 

200  MHz-400  MHz  ... 

70 

70 

400  MHz-700  MHz  ... 

4.020 

935 

700  MHz-1  GHz  

1.700 

170 

1  GHz-2  GHz  

5.000 

990 

2  GHz-4  GHz  

6,680 

840 

4  GHz-6  GHz  

6.850 

310 

6  GHz-8  GHz 

3,600 

670 

8  GHz-12  GHz  

3,500 

1.270 

12GHZ-18GHZ  

3.500 

360 

18GHz^0GHz  

2.100 

750 

The  envelope  given  in  paragraph  2 
above  is  a  revision  to  the  envelope  used 
in  previously  issued  special  conditions 
in  other  certification  projects.  It  is  based 
on  new  data  and  SAE  AE4R 
subcommittee  recommendations.  This 
revised  envelope  includes  data  from 
Western  Europe  and  the  U.S.  It  will  also 
be  adopted  by  the  European  Joint 
Aviation  Authorities. 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Cessna 
5.')0  series  airplanes,  modified  by 


Modem  Avoinics.  Inc..  of  Eden  Praire. 
Minnesota.  Should  Modem  Avionics, 
hu:..  apply  at  a  later  date  for  a 
supplemental  type  certific:ate  to  modify 
any  other  model  included  on  Type 
Certificate  No.  A22CE  to  incorporate  the 
same  novel  or  unusual  design  feature, 
the  special  conditions  would  apply  to 
that  model  as  well,  under  the  provisions 
of§21 .101(a)(1). 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  the 
Cessna  550  series  airplanes  modified  by 
Modern  Avionics,  Inc..  of  Eden  Praire. 
Minnesota.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
manufacturer  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
Cessna  550  series  airplanes  modified  by 
.Modern  Avionics,  Inc.,  of  Eden  Praire. 
Minnesota. 

The  substance  of  the  special 
conditions  for  ihe-se  airplanes  has  been 
subjected  to  the  notice  and  comment 
procedure  in  several  prior  instances  and 
lins  been  derived  without  substantive 
charjge  from  tho.se  previously  issued.  It 
is  unlikely  that  prior  public  comment 
would  result  in  a  significant  change 
from  the  substance  contained  herein. 
For  this  reason,  and  because  a  delay 
would  significantly  affect  the 
lertification  of  the  airplane,  which  is 
imminent,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  immediately 
Therefore,  these  special  conditions  are 
being  made  effective  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  have  not  been  submitted  in 
response  to  the  prior  opportunities  for 
comment  described  above. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft.  Aviation  safety.  Federal 
.\viation  Administration,  Reporting  and 
recordkeeping  requirements. 

The  authority  citation  for  these 
specifil  conditions  is  as  follows. 

Authority:  49  V  F,  C.  app.  i:)44,  1348(cl 
i:i52.  1354ia),  1353,  1421  through  1431 
1M)2.  1651(b)(:).  42  i;  S.t:   187r.f-I0.  4321  et 
seq    E.O  11514.  and  49  t    S  ('..  10fi(g! 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  nie  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the 
supplemental  typfrertification  Iwsis  for 
(it^ssna  fi.SO  series  airplanes  modified  by 
Modern  .'\vionics.  Inc.,  of  Fden  Praire. 
Miiuiesota. 


1.  Protection  from  Unwanted  Effects 
of  High- Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
.system  that  perfomis  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated  fields 
external  to  the  airplane. 

2.  The  following  definitions  apply 
with  respect  to  these  special  conditions: 
Critical  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Issued  in  Kenton,  Wdshington.  on 
I>'cember  20.  1994. 

Darrell  M.  Pederson. 

Assi.'itant  .Mnna^er.  TmnspnrI  Airplane 
Directorate.  Aircraft  Certificntinn  Senice 
IPR  Dor.  95-74  Filed  1-3-95;  845  ;im! 

BILLING  CODE  4910-13-M 


14  CFR  Part  39 

(Docket  No.  94-NM-88-AD:  Amendment 
39-9110;  AD  94-26-15] 

Airworttiiness  Directives;  Lockheed 
Model  382  Series  Airplanes 

AGENCr:  Federal  Aviation 
Administration,  DOT, 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Lockheed  Model 
3H2  sei-ies  airplanes,  that  requires 
inspection  of  a  kingpin  ri.ser  on  the 
lower  surface  of  the  outer  wing  to 
determine  fastener  placement.  This  .\D 
would  also  n-quire  repetitive 
inspections  lor  fatigue  cracks  in  the 
kingpin  riser  if  the  fasteners  are 
positioned  outside  certain  limits,  and 
repair,  if  necessary.  This  amendment  is 
prompted  by  reports  of  insufficient 
distance  between  the  center  of  the 
outermost  fa.stener  on  the  kingpin  riser 
and  the  edge  of  the  riser,  which  can 
adversely  affect  the  fatigue  resistance  of 
the  outer  wing  assembly.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  structural  failure  of  the  lower 
surface  of  the  outer  wing  due  to  fatigue 
cracks  in  the  kingpin  riser 
DATES:  Effective  on  February  3.  1095 
The  incorporation  by  rt>ference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Februarv  .3. 
199.') 

ADDRESSES:  The  service  information 
refereiH.ed  in  this  AD  mav  be  obtaiiu?d 


from  Lockheed  Aeronautical  Systems 
Support  Company,  Field  Support 
Department.  Department  693.  Zone 
0755.  2251  Lake  Park  Drive,  Smyrna. 
Georgia  30080.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
.•\irplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue.  SW.,  Renton. 
Washington:  or  at  the  FAA,  Small 
Airplane  Directorate,  Atlanta  Aircraft 
Certification  Office.Campus  Building. 
1701  Columbia  Avenue.  Suite  2-16U. 
College  Park,  Cieorgia  30337-2748;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW..  suite  700. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Peters.  .Aerospace  Engineer. 
Flight  Test  Branch,  ACE-160A.  FAA. 
Small  Airplane  Directorate.  F.AA, 
Atlanta  Airc;raft  Certification  Office. 
Campus  Building.  1701  Columbia 
Avenue,  Suite  2-160,  College  Park. 
Georgia  30337-2748;  telephone  (404) 
305-3915;  fax  (404)  305-7348. 
SUPPt-EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Lockheed 
Model  382  series  airplanes  was 
published  in  the  Federal  Register  on 
September  19.  1994  (59  FR  47823).  That 
action  proposed  to  require  an  inspection 
of  a  kingpin  riser  on  the  lower  surface 
of  the  outer  wing  torletemiine  fastener 
placement:  and  repetitive  inspections 
for  fatigue  cracks  in  the  kingpin  riser  if 
the  fasteners  are  positioned  outside 
certain  limits,  and  repair,  if  necessary 

Interested  persons  nave  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FA-\« 
determination  of  cost  to  the  pui)llc. 

.As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(.■\T.\)  of  .America,  the  F.AA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD.  but 
that  have  been  altered  or  repaired  in  tin; 
area  addressed  by  the  AD.  The  FA.A 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  .AD  are 
legally  subject  to  the  .AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affet;ted  area  in  such  a  way  as  to  affet:t 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  metho<l  of 
compliance  with  the  .AD.  in  accordance 
with  the  paragra|>h  of  each  AD  that 
provides  for  such  approvals,  .A  note  has 
hi-*'!!  added  to  this  final  rjile  to  cl.irifv 
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has  recently  reviewed  the 
used  over  the  past  several 
lating  the  economic 
activity.  In  order  to 
various  inflationary  costs  in 
ndustry,  the  FAA  has 
that  it  is  necessary  to 
labor  rate  used  in  these 
from  $55  per  work  hour  to 
hour  The  economic 
fdrmation,  lielow,  has  been 
reflect  this  increase  in  the 
hpurly  labor  rate. 

approximately  20  Lockheed 
series  airplanes  of  the 
ign  in  the  worldwide  fleet. 

imates  that  it  will  will  take 
4  work  hours  per         ^ 
accomplish  the  required 

that  the  average  labor  rate 
ork  hour  Based  on  these 
total  cost  impact  of  the  AD 

is  estimated  to  be 
240  per  airplane. 

cost  impact  figure  discussed 
ba^ed  on  assumptions  that  no 
yet  accomplished  any  of 
retnents  of  this  AD  action,  and 
or  would  accomplish 
n  the  future  if  this  AD 
opted. 

ions  adopted  herein  will 
substantial  direct  effects  on  the 
relationship  between  the 
ernment  and  the  States,  of 
bution  of  power  and 
ities  among  the  various 
ernment.  Therefore,  in 
with  Executive  Order  12612, 
ined  that  this  final  rule  does 
fficient  federalism 
s  to  warrant  the  preparation 
ism  Assessment. 

I  sasons  discussed  above,  I 
this  action  (1)  is  not  a 

regulatory  action"  under 
3rder  12866;  (2)  is  not  a 

rule"  under  DOT 
Policies  and  Procedures  (44 

ebruar>-  26,  1979);  and  (3) 

e  a  significant  eccmomic 
ve  or  negative,  on  a 

nunibcir  of  small  entities 
;riteria  of  the  Regulatory 
Act.  A  final  evaluation  has 
red  for  this  .iction  and  it  is 
n  the  Rules  Docket.  .\  copy 

obtained  from  the  Rulcjs 

le  location  provided  under 

ADDRESSES. 


;art 


pciit 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Inc.orporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Acc:ordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  IJ.S.C.  App.  1354(a).  1421 
and  1-423:  ■!•)  l;..S  C.  106(g):  :in.i  14  CTR 
1 1  H<). 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
direcitive: 

94-2&-15  Lockheed  Aeronautical  Systems 
Company:  Amendment  39-9110.  Docket 
<M-NM-88-AD. 

Applii  ability  Model  382.  382B.  382E. 
382F,  and  382G  series  airphines.  as  listed  in 
Hercules  .Service  Bulletin  382-57-74  (82- 
b88).  dated  January  31,  1994.  cortifi<:i)tcd  in 
iiny  category 

Note  1:  This  AD  applies  to  each  Jiirplane 
identified  in  the  prc<;eding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  an;a 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
n>quirements  of  this  AD  is  affected,  the 
i)wner/op«!rator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition:  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  ,\})  Su<.h  a 
request  should  include  an  assi-ssnii'nt  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

(Jnmplionte  Required  as  indioited.  unless 
.ircomplished  previously 

To  prevent  structural  failure  of  the  outer 
wing  assembly,  accomplish  ihi;  following: 

(a)  Within  30  days  after  the  tiffective  dati; 
i)f  this  .\D.  or  prior  to  the  accumulation  of 
IH.OtM)  total  flight  hours,  whichever  «M;curs 
later,  perform  an  ultrasonic  inspeition  to 
determine  the  distance  betwei-n  the  edge  of 
each  of  the  six  most  outboani  fasteners  on 
kingpin  riser  number  18  ami  tln!  edge  of  the 
riser,  in  at.cordanr.e  with  .Appendix  .\  of 
HiTcules  .S.'r\i(:e  Bulletin  382-57-74  (82- 
h88),  dated  (anuary  31.  1994 

(1)  If  .ill  six  of  th»'se  fastem^rs  are 
p<jsitioned  0.31  inch  or  more  from  the 
kingpin  riser  <"ilge:  No  further  action  is 
ri-qiiired  l)v  this  .\I) 


(2)  If  any  of  the  six  most  outboard  fasteners 
is  positioned  less  than  0.31  inch  from  the 
edge  of  the  kingpin  riser  Prior  to  the 
applicable  thwshold  specified  in  Table  1  of 
Hercules  Service  Bulletin  382-57-74  (82- 
688),  or  prior  to  further  flight  if  that 
threshold  has  been  exceeded  as  of  the 
effective  date  of  this  AD.  perform  an 
ultrasonic  inspection  to  detect  cracks  in  the 
kingpin  riser,  in  accordance  with  Inspection 
Procedure  SP-265  (Appendix  B)  of  the 
service  bulletin. 

Note  2:  For  airplanes  on  which  an  outer 
wing  replacement  is  installed,  the  total  flight 
hours  threshold  is  counted  from  the  tiint-  of 
outer  wing  replacement. 

(i)  If  no  crack  is  found,  repeat  this 
inspection,  thereafter,  at  intervals  not  to 
exceed  7.400  flight  hours. 

(ii)  If  any  cracked  kingpin  riser  is  found, 
prior  to  further  fiight,  repair  in  accordance 
with  a  method  approved  by  the  Manager, 
Atlanta  Aircraft  Certification  Office  (ACX)), 
FAA,  Small  Airplane  Directorate.  Repeat  this 
insp«>ction,  thereafter,  at  intervals  not  to 
excetid  7,400  flight  hours. 

(b)  .An  alternative  method  of  compliaiu.i'  or 
aiijustmcnt  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
ACO.  FAA,  Small  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Ins|>ector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Atlanta  ACO. 

Note  3:  Infomiation  concerning  the 
existence  of  approved  alternative  methods  ot 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlai\ta  ,\C.O. 

(«;)  Special  flight  pemiits  may  be  issued  in 
ai:cordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  (]FR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  IcMjation  where  the  requirements  of  this  AD 
can  Ik;  accomplisheii. 

(dl  The  inspections  shall  be  done  in 
ac:cordanci!  with  Hercules  .Service  Bulletin 
382-57-74  (82-688).  ddted  January  31,  1994 
(includes  Attachment  1.  and  Appendices  A 
and  B).  This  incorporation  by  reference  was 
approved  bv  the  Director  of  the  Federal 
Register  in  accordance  with  5  I'.S.t;.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Lockheed  Aeronautical  Systems 
.Support  (Company.  Field  Support 
Department,  Department  693,  Zone  0755, 
2251  Like  Park  Drive.  Smyrna,  (Georgia 
3(M)80.  (Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
■Avenue,  S\V.,  Renton,  Washington;  or  at  the 
FA.A,  Small  Airplane  Directorate,  .Atlanta 
Certitliation  Office,  C:ampus  Building,  1701 
Columbia  Avenue,  Suite  2-160,  College  P.irk. 
(Jeorgia;  or  at  the  Office  of  the  Federal 
Register,  8(K)  North  Capitol  Strci^t.  NW.,  suite 
700.  W.ishingfon,  DC. 

(e)  This  amtmdment  Ix^comes  effei  tive  mi 
February  3.  1995. 

Issued  in  Rentini,  Washington,  on 
D.!i;einhfr  21,  1994. 
Darrell  .M.  Pederson, 
A(tinii  Miihi^pr,  Tninspf^  Airplaw 
Dirfrtoniti',  Ainnift  CtTtifiraiinn  Sfnii.v 
jFR  Doc.  95-48  Filed  1-3-95,  8:45  an:] 
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14  CFR  Part  39 

[Docket  No.  94-NM-108-AD;  Amendment 
39-9109;  AD  94-2&-14J 

Aliworthiness  Directives;  British 
Aerospace  Model  Viscount  744,  745D. 
and  810  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  British  Aerospace 
Model  Viscount  744,  745D,  and  810 
series  airplanes,  that  requires 
inspections  to  detect  cracks  in  the; 
chassis  side  bracing  structure  and  in  the 
chassis  top  strut  support  intercostals 
inside  the  wings,  and  replac:ement  of 
discrepant  parts  with  new  parts.  This 
proposal  would  also  require  inspection 
of  the  intercostals  to  determine  the 
specification  of  the  material,  if 
necessary,  and  replacement  of 
discrepant  parts  with  new  parts.  This 
amendment  is  prompted  by  a  report  of 
cracking  in  the  cha.ssis  top  strut  support 
intercostal  in  the  side  bracing  struc:ture 
inside  the  wing  due  to  the  effects  of 
metal  fatigue.  The  ac:tions  spt^cified  by 
this  AD  are  intended  to  prevent  such 
tatigue-related  cracking,  which  could 
lead  to  the  failure  of  the  chassis  side 
bracing  structure  inside  the  wings  and 
consequent  reduced  structural  integrity 
of  the  chassis  support  structure. 
DATES:  Effective  on  February  3.  1995. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Direc;tor 
of  the  Federal  Register  as  of  February  3. 

ADDRESSES:  The  servic;e  information 
referenced  in  this  AD  may  be  obtained 
from  British  .Aerospace  Regional 
Aircraft  Ltd.,  Engineering  Support 
Manager.  Military  Business  I'nit. 
Chadderton  Works.  Greengate. 
Middleton,  Manchester  M24  ISA. 
England  This  information  m.ay  bo 
examined  at  the  Federal  .Aviation 
Administration  (P'.\/\),  Transport 
.Airplane  Directorate.  Rules  Docket. 
lt;()l  I.ind  Avenue,  S\V.,  Renton, 
W.ishington,  or  at  the  Office  of  the 
Federal  Register.  801)  North  Capitol 
Street,  XVV  .  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder.  .Aerosp.ice  Engineer, 
Standardization  Branch.  ,ANM-113. 
F.\.\.  Transport  Airplane  Directorate, 
lf)01  Liiid  Avenue.  SW.,  Renton. 
Washington  98055—4056,  telephone 
(20t.)  227-2148;  fax  (20f.)  227-1320 
SUPPLEMENTARY  INFORMATION:  A 
[iroposal  to  amend  part  39  of  the  Federal 


Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  British 
Aerospace  Model  Viscount  744,  745D, 
and  810  series  airplanes  was  published 
in  the  Federal  Register  on  September  9. 
1994  (59  FR  46596).  That  action 
propo.sed  to  require  repetitive  detailed 
visual  inspections  to  detect  cracks  in  the 
chassis  side  bracing  structure  and  in  the 
chassis  top  strut  support  intercostals  of 
the  inner  wings,  and  replacement  of 
discrepant  parts  with  new  parts.  That 
action  also  proposed  to  require  an  eddy 
current  inspection  to  determine  the 
spec:ification  of  the  material  of  the 
intercostals,  if  nece.ssan,-,  and 
replacement  of  discrepant  parts  with 
new  parts. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consicieration  has  been  given  to  the 
single  comment  received. 

The  c:ommenter  supports  the 
proposed  rule. 

As  a  re.sult  of  recent  communic:ations 
with  the  Air  Transport  Association 
(AT.A)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effec:t  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD.  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  bc^n  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affet:t 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  F.AA 
approval  for  an  alternative  method  of 
complianc:e  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  :\  note  has 
been  added  to  this  final  rule  to  clarify 
this  requirement. 

The  FAA  has  rec:ently  rev  iewt?d  the 
figurc;s  it  has  used  over  the  past  several 
years  in  calculating  the  ec:ono!nic 
impact  of  .AD  activity  In  order  to 
account  for  vjrious  infiationarv'  costs  in 
the  airline  industry,  the  FAA  has 
determined  tlial  it  is  necessary  to 
increa.se  the  labor  rate  used  in  thi^.se 
caIc:ulations  from  S55  per  work  hour  to 
S60  per  work  hour  The  economic 
impact  information,  below,  has  been 
revised  to  refiect  this  increase  in  the 
spec:ified  hourly  labor  rate. 

After  c:areful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FA.A  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  F.A.A  has 
determined  that  these  c;hanges  will 
neither  increase  the  economic  burden 


on  any  operator  nor  inc:rease  the  scope 
of  the  AD. 

The  FAA  estimates  that  25  Model 
Viscount  744  and  745D  series  airplanes- 
of  U.S.  registrv'  will  be  affected  by  this 
AD,  that  it  will  take  approximately  15 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  S60  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  522,500.  or  S900  per . 
airplane,  per  inspec;tion  cycle. 

The  FAA  estimates  that  4  Model 
Viscount  810  series  airplanes  of  U.S. 
registry  will  be  affec:ted  by  this  AD.  that 
it  will  take  approximately  15  work 
hours  per  airplane  to  acc:ompHsh  the 
required  ac:lions,  and  that  the  average 
labor  rate  is  S(>0  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  .AD  on  U.S.  operators  is 
estimated  to  be  S3.600,  or  S900  per 
airplane,  per  inspec:tion  c;ycle. 

Based  on  the  above  figures,  th.e  total 
cost  impac:t  of  the  actions  proposc»d  bv 
this  AD  on  U.S.  operators  is  estimated 
to  be  S26.100,  or  S900  per  airplane,  per 
inspection  cycle. 

The  total  c;ost  impact  figure  disc  ussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  .AD  action,  and 
that  no  operator  would  acc:omplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effec:ts  on  the 
States,  on  the  relationship  f)etween  the 
national  government  and  Uie  States,  or 
on  the  distribution  of  power  and 
responsibilities  amon;;  the  various 
levels  of  gove.nunent.  Th.erefore.  in 
ac:c:ordance  with  Executive  Order  12612. 
it  is  dc^termined  that  this  final  rule  dcx^s 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  rt>asons  disc:ussed  a!'av.'.  I 
c:ertify  that  this  action  (1)  is  not  a 
"significrant  regulatory  action"'  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Polic;ies  and  Procedures  (44 
FR  11034!  February  26.  1979):  and  (3) 
will  not  have  a  significant  economic 
iinpac;t.  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
coiUained  in  the  Rules  Docket  A  copv 
of  it  may  be  obtained  from  the  Rules 
Doc:ket  at  the  loc;ation  provided  under 
thet:aplion  ADDRESSES 
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thorify  citation  for  part  39 
o  read  as  follows: 

49  ILS-C.  App.  1354(a).  1421 
I'.S.C.  im>(gl;.ind  14  CFR 


ity:  All  Model  Viscount  744. 
10  series  airplanes,  certificated  in 


is  .AD  applies  to  each  airplane 
the  preceding  applicaibility 
gardless  of  whi^ther  it  has  b»>en 
tered,  or  repaired  in  the  area 
requirements  of  this  AD.  For 
have  been  modified,  altered,  or 
hat  the  performance  of  the 
of  this  AD  is  affected,  the 
tor  must  use  the  authority 
pamgniph  (b)  to  request  approv;)! 

.  This  approval  may  address 
ion.  if  the  (.urrent  conriguriition 
vmsafe  condition,  or  diffi^rent 
ssary  to  iuidri'ss  the  unsiife 
scribed  in  this  .AD.  Sui:h  a 
!d  include  an  assessment  of  the 
(  hanged  <:onfiguration  on  the 
ition  addressed  by  this  AD.  In  no 
1"  presence  of  any  modification, 
'  repair  remove  any  airplane  from 
ility  of  this  .AD 

;p  Required  as  indicated,  unless 
d  previously 

t  riMliic^d  structural  integrity  of 
accomplish  the  following; 
6  months  after  the  effective  date 
lorform  a  detailed  visual 
I)  detect  cracks  in  the  chassis  side 
ture  and  in  the  chassis  top  strut 
rcostals  inside  the  wings 
ions  81  and  Wi.  in  .iccordancn 
Aerospace  Viscount  Preliminary 
taflet  (PTL)  332.  Issue  1.  Disc  11 
December  2.  1991  (for  Model 
and  74.SD  series  airplanes);  or 
pace  Viscount  ITL  203.  Issue  1 
2  Jated  December  2.  1991  (for 


U 


7A* 

Tt  S 


Mo«lel  Viscount  810  series  airplanes);  as 
applicable. 

(1)  If  no  cracking  is  detected  in  the  chassis 
side  bracing  structure,  repeat  the  inspection 
thereafter  at  intervals  not  to  exceed  1,500 
flight  hours  or  14  months,  whichever  occurs 
first. 

(2)  If  any  cracking  is  dete«;ted  in  the  chassis 
side  bracing  stnicture,  prior  to  hirther  flight, 
replace  the  cracked  side  of  theJjraring 
stnicture  with  a  new  structure,  in  accordance 
with  the  applicable  PTL. 

(3)  If  no  cracking  is  detected  in  the  chassis 
top  strut  support  intercostal,  prior  to  further 
flight,  perform  an  eddy  current  inspection  to 
determine  the  specification  of  the  material 
(either  L72  or  L73)  of  the  interrostals.  in 
accordance  with  the  applicable  PTL. 

(i)  If  the  material  is  manufactured  from 
L72.  prior  to  further  flight,  replace  the 
chassis  top  stmt  support  intercostal  with  a 
new  chassis  top  stmt  support  intercostal,  in 
accordance  with  the  appli(  able  PTL. 

(ii)  If  the  material  is  manufactured  from 
L73,  no  further  action  is  required  by 
paragraph  (a)(3)  of  this  AD. 

(4)  If  cracking  is  detected  in  the  chassis  lop 
strut  support  intercostal,  prior  to  further 
flight,  replace  it  with  a  new  chassis  top  stmt 
support  intercostal,  in  accordance  with  the 
applicable  PTL. 

(b)  An  alternative  method  of  (ompliani  i-  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  Ix; 
used  if  approved  by  the  .Miwiager, 
.Standardization  Branch,  ANM-n3,  FA.A. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspecitor,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardiziition 
Branch.  ANM-113. 

Note  2:  Information  concerning  th<^ 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  Ik? 
obtained  from  the  Standardiziition  Branch. 
ANM-113. 

(c)  .SpiJcial  flight  pemiits  may  be  issutid  in 
acr;ordance  with  sections  21.197  anil  21  199 
of  the  Federal  Aviation  Regulations  (14  CA-H 
21.197  and  21.199)  to  operate  the  airplane  to 
a  liM.ation  where  the  requirements  of  this  AD 
can  be  accomplished. 

(il)  The  inspections  and  replacements  shall 
be  done  in  accordance  with  British 
.Aerospace  Viscount  Preliminary  Techiiu  al 
Leaflet  (ITL)  332,  Issue  1.  Disc  11  Doc  4 
dated  December  2,  1991  (for  Model  Viscount 
744  and  745D  series  airplanivs);  or  British 
Aerospace  Viscount  PTL  203.  Issue  1.  Dis<,  1 1 
Doc.2,  dated  December  2, 1991  (for  Model 
Viscount  810  series  airplanes);  as  applicable 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51  Copies  may  be  obtained 
from  British  Aerospace  Regional  Aircraft 
Ltd.,  Engineering  .Support  Manager,  Militar)' 
Business  I 'nit,  Chadderton  Works,  CJreengafe, 
Middleton.  Manchester  M24  l.SA.  England 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  IbOl  Lind 
.Avenue,  SVV  ,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Ciipitol  Street,  NW  .  suite  700,  Washington. 
DC. 


(e)  This  amendment  becomes  effe(  tive  on 
Febmary  3,  1995. 

Issued  in  Renton,  Washington,  on 
December  21,  1994. 

Darrell  M.  Pederson, 

Acting  Manngtfr,  Transport  Airplant^ 
Directorate.  Aircraft  Certification  .Sen/ce. 
|FR  Dik:.  9.5-49  Filed  1-3-95;  8;45  am] 

BILLING  CODE  4910-13-U 


14  CFR  Part  39 

(Docket  No.  94-NM-137-AD;  Amendment 
39-9107;  AD  94-26-12] 

Airworthiness  Directives;  Raytheon 
Corporate  Jets  Model  Hawker  800  and 
1000  and  Model  DH/BH/HS/BAe  125 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  .i 
new  airworthiness  directive  (.AD), 
applicable  to  certain  Raytheon 
Corporate  Jets  Model  Hawker  8IJ()  and 
1000  and  Model  DH/BH/HS/BAe  125 
series  airplanes,  that  requires 
inspections  to  detect  cracking  of  the 
side.stay  jack  pivots  of  the  main  landing 
gear,  and  replacement  of  the  sideslay 
jack  pivot  assemblies  with  new 
assemblies.  This  amendment  is 
prompted  by  a  report  of  fracturing  of  a 
jack  pivot,  which  resulted  in  the 
inability  of  the  main  landing  gear  to 
deploy  The  actions  specified  by  Ibis  AD 
are  intended  to  prevent  a  vvheels-up 
landing. 
DATES:  Effective  February  3.  1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  th<i 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  3. 
1995 

ADDRESSES:  The  service  information 
referenceci  in  this  AD  may  be  obtained 
from  Raytheon  Corporate  )ets.  hic,  3 
Bishops  Square  .Street,  Albans  Road 
West,  Hatfield,  Hertfordshire,  AL109N1;. 
United  Kingdom.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
IGOl  Lind  Avenue,  SW  .  Renton, 
Washington,  or  at  the  Office  of  the 
Federal  R»>gister,  800  North  Capilol 
Stri'et,  NW  .  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  .Scliroeder,  Aerospat.e  tngiiHMT 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SVV.,  Renton, 
Washington  9805.5-4056;  telephone 
(206)  227-2141;  fax (206)  227-1320 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  .39  of  the  Fedenil 


Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Raytheon 
Corporate  Jets  Model  Hawker  800  and 
1000  and  Model  DH/BH/HS/BAe  125 
series  airplanes  was  published  in  the 
Federal  Register  on  September  27,  1994 
(49  FR  49217).  That  action  proposed  to 
require  inspections  to  detect  cracking  of 
the  sidestay  jack  pivots  of  the  main 
landing  gear,  and  replacement  of  the 
sidestay  jack  pivot  assemblies  with  new 
as.semblies. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  respon.se 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  th^t  are  identified  in  the 
applicability  provision  of  the  AD.  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD.  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  added  to  this  final  rule  to  clarify 
this  requirement. 

In  addition,  the  FAA  has  recently 
reviewed  the  figures  it  has  used  over  the 
past  several  years  in  calculating  the 
economic  impact  of  AD  activity.  In 
order  to  account  for  various  inflationary 
costs  in  the  airline  industry,  the  FAA 
has  determined  that  it  is  necessary  to 
increase  the  labor  rate  used  in  these 
calculations  from  $55  per  work  hour  to 
S60  per  work  hour.  The  economic 
impact  information,  below,  has  been 
revised  to  reflect  this  increa.se  in  the 
specified  hourly  labor  rate. 

After  careful  review  of  the  available 
data  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  550  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  6 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  S60  per  work  hour. 


The  FAA  has  been  advi.sed  that  the 
manufacturer  plans  to  provide  the 
required  parts  at  no  cost  to  the 
operators.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  S198.000.  or 
S360  per  airplane. 

The  total  cost  Impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment, 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
sub.stantial  number  of  small  entities 
under  tife  criteria  of  the  Regulalon- 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copv 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES, 

List  or  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  L'.S.C  App.  1354(a).  1421 
and  1423:  49  U.S.C.  106(g);  and  14  CFR 
11.89. 


§39.13    [Amended] 

2.  vSection  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-26-12  Raytheon  Corporate  Jets.  Inc. 

(Formerly  De  Haviliand;  Hawker 
Siddeley;  British  Aerospace,  ph.): 
Amendment  39-9107.  DtK.ket  94-\.M- 
137-AD. 

App/icob;7;ty.  Model  Huwker  8{K)  and  10<MJ 
series  airplanes  and  Model  DH/BH/HS/B.\e 
12.5-1.^  through  -1000A  series  airplanes; 
equipped  with  main  landing  gear  (ML(J) 
sidestay  assemblies  on  which  Post-Mod 
252091  steel  jack  pivots  have  lM!en  installed, 
certificated  in  any  category. 

Note  1:  This  .AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  lietui 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  ,^D  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (f)  to  request  appmval 
from  the  FA.A.  This  approval  may  a<ldress 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  neccssar>'  to  address  the  unsiife 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  .^D.  In  im 
(as(?  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Complicince:  Required  as  indicated,  uiili  ss 
accomplished  previously. 

To  prevent  the  inability  of  the  MI.C  to 
deploy  and  a  (.onsequent  wheels-up  landir.i;. 
accomplish  the  following: 

(.i)  Perform  a  detailed  visual  inspo<.tion. 
using  a  lOX  magnifier,  to  detect  cracking  of 
the  sidestay  assembly  jack  pivot  of  the  lett 
and  ri^ht  MLC,  in  accordance  with  R,i\ tlieoii 
Corporate  Jets  Sen.  ice  Bulletin  SB  .12-23  t, 
dated  |une  24.  1994.  at  the  latest  of  the  times 
SfM'cified  in  paragraphs  (a)(1).  (.i)(2).  or  (a)!:t) 
of  this  AD. 

(1)  Within  2K  (lay>  after  the  effective  date 
of  this  AD;  or 

(2)  Prior  to  the  accumulation  of  ;).000  total 
l.indings  on  the  sidestay  assembly  since  new: 
or 

(3)  Prior  to  the  accumulation  of  1 .00(1  tot.il 
landings  since  overhaul  of  the  sidestay 
assembly. 

(b)  If  no  crac  ks  are  found  and  the  sidestay 
assembly  has  b«!en  overhauled  prior  to  the 
accomplishment  of  the  inspection  specified 
in  paragraph  (a)  of  this  AD:  Accomplish  the 
requirements  of  paragraphs  (1))(1)  and  (l>)(2l 
of  this  AD  in  accordance  with  Raytheon 
Corporate  |ets  Ser\  it  c  Bulletin  SB  (2-233. 
dated  June  24.  1994. 

(1)  Repeat  the  inspection  required  b\ 
paragraph  (a)  of  this  AD  thereafter  at 
inter\als  not  to  exceed  1.000  landings. 

(2)  Prior  to  the  accumulation  of  4.000  total 
landings  on  the  jack  pivot  assembly  since  the 
sidestay  assembly  was  last  overhauled,  or 
within  300  landings  after  the  effective  date  of 
this  ,AD.  whichever  occurs  later:  Replace  the 
jack  pivot  assembly  with  a  new  assembly. 
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(e)  If,  during  any  inspection  required  by 
this  AD,  any  crack  is  found  that  exceeds  the 
limits  specified  in  paragraph  2.B.(6)(c)  of  the 
Accomplishment  Instructions  of  Raytheon 
Corporate  lets  Service  Bulletin  SB  32-233. 
dated  June  24. 1994:  Prior  to  further  flight, 
replace  the  cracked  pivot  assembly  with  a 
new  assembly  in  accordance  with  the  service 
bulletin.  Thereafter,  prior  to  the 
accumulation  of  4.000  landings  on  the  jack 
pivot  assembly,  replace  it  with  a  new 
assembly  in  accordance  with  the  service 
bulletin. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(h)  The  inspections  and  replacements  shall 
be  done  in  accordance  with  Raytheon 
Corporate  Jets  Service  Bulletin  SB  32-233, 
dated  June  24. 1994.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U..S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Raytheon  Corporate  Jets.  Inc., 
3  Bishops  Square  Street,  Albans  Road  West, 
Hatfield,  Hertfordshire.  AL109NE.  United 
Kingdom.  Copies  may  be  inspected  at  the 
FAA.  Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SVV..  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700,  Washington, 
DC. 

(i)  This  amendment  becomes  effective  on 
February  3.  1995. 

Issued  in  Renton.  Washington,  on 
December  21,  1994. 
Oarrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane- 
Directorate.  Aircraft  Certification  Senice. 
|FR  Doc.  95-50  Filed  1-3-95;  8:45  am) 

BILLING  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  93-NM-229-AD;  Amendment 
39-9103;  AD'94-26-08] 

Airworthiness  Directives;  Fokker 
Model  F27  Series  Airplanes  (Excluding 
Mark  050  Series  Airplanes) 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  nile. 


SUMIARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F27 
series  airplanes,  that  requires 
accomplishment  of  certain  structural 
modifications.  This  amendment  is 
prompted  by  reports  of  incidents 
involving  fatigue  cracking  and  corrosion 
in  transport  category  airplanes  that  are 
approaching  or  have  exceeded  their 
economic  design  goal.  These  incidents 
have  jeopardized  the  airworthiness  of 
the  affected  airplanes.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  degradation  in  the  structural 
capabilities  of  the  affected  airplanes. 
This  action  also  reflects  the  FAA's 
decision  that  long  term  continued 
operational  safety  should  be  assured  by 
actual  modification  of  the  airframe 
rather  than  repetitive  inspections. 
DATES:  Effective  February  3,  1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  3, 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Aircraft  USA,  Inc.,  1199 
North  Fairfax  Street,  Alexandria, 
Virginia  22314.  This  information  may  be 
examined  at  the  Federal  Aviatiori 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2145;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Fokker 
Model  F27  series  airplanes  was 
published  in  the  Federal  Register  on 
March  14, 1994  (59  FR  11737).  That 
action  proposed  to  require  certain 
structural  modifications  of  certain 
Fokker  Model  F27  series  airplanes  prior 
to  their  economic  design  goal. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

One  commenter  requests  a  revision  to 
the  applir„ibility  statement  to  specify 
the  series  of  Fokker  Model  F27  airplanes 


affected  by  the  proposal.  The 
commenter  slates  that  listing  the  series 
of  the  affected  airplane  model  in  the 
proposal  would  avoid  confusion.  The 
commenter  notes  that  attempting  to  list 
all  exclusions,  as  in  the  proposal,  would 
require  listing  all  future  series  and 
derivatives  of  future  models,  which 
would  be  impossible.  The  FAA  concurs. 
The  final  rule  has  been  revised  to 
specify  that  the  rule  is  applicable  to 
Model  F27  Mark  100,  200,  300,  400, 
500,  600,  and  700  airplanes. 

This  commenter  also  requests  that  the 
proposal  be  revised  to  specify  the 
service  bulletins  referenced  in  Fokker 
Report  Number  SE-278,  "F27  Aging 
Aircraft  Project — Final  Document," 
Issue  3.  dated  February  1,  1993 
(hereinafter  referred  to  as  the  "Fokker 
Report"),  rather  than  merely  referencing 
Part  II  of  the  Fokker  Report,  as  was  done 
in  the  proposal.  The  commenter 
requests  this  change  because  Fokker 
Service  Bulletin  F27/57-68,  which  was 
referenced  in  Part  II  of  the  Fokker 
Report,  has  been  revised  since  issuance 
of  the  Fokker  Report.  Thus,  this 
commenter  contends  that  referring  to 
the  Fokker  Report  will  not  reflect  this 
latest  revision  to  that  ser\'ice  bulletin. 
One  commenter  notes  that  the 
Rijksluchtvaartdienst  (RLD),  which  is 
the  airworthiness  authority  of  the 
Netherlands,  has  issued  a  correction  to 
Netherlands  Airworthiness  Dire{;tive 
(BLA)  91-058/5  (A),  dated  July  16.  1993. 
to  reference  Revision  1  of  Fokker 
Service  Bulletin  F27/57-58.  dated  May 
17.1993. 

The  FAA  concurs  in  part,  Fokker 
Service  Bulletin  F27/57-68,  Revision  1. 
dated  May  17,  1993,  was  revised  to 
correct  the  reference  to  the  Netherlands 
airworthiness  directive  number,  to  add 
further  explanatory  information  in  the 
Description  section  of  the  .service 
bulletin,  and  to  make  minor  editorial 
changes  to  the  Accomplishment 
Instructions.  The  FAA  finds  that  none  of 
these  changes  are  substantive  in  nature; 
therefore,  these  changes  do  not  warrant 
a  revision  to  the  specific  service 
information  referenced  in  the  final  nde. 
However,  the  FAA  recognizes  that 
operators  may  choose  to  comply  with 
Revision  1  of  that  service  bulletin.  For 
those  operators,  a  new  NOTE  2  has  been 
added  to  paragraph  (a)  of  the  final  rule 
stating  that  compliance  with  Revision  1 
of  that  service  bulletin  would  constitute 
compliance  with  the  requirements  of 
Fokker  Service  Bulletin  F27/57-68. 
dated  July  17,  1992.  which  is  referenced 
in  the  Fokker  Report.  Further,  when  the 
Fokker  Report  is  revised  to  incorporate 
substantive  revisions  of  service  bulletins 
'eferenced  in  it.  the  FAA  may  consider 


further  rulemaking  to  incorporate  those 
changes. 

Several  commenters  request  that  the 
proposal  be  revLsed  to  include  the 
modification  of  certain  lower  stringers 
in  the  outer  wing  of  the  airplane 
described  in  Fokker  Service  Bulletin 
F27/57-70.  These  commenters  contend 
that  the  threshold,  resource 
requirements,  and  modification 
procedures  specified  in  Fokker  Servi{:e 
Bulletin  57-70  are  identical  to  those 
described  in  Fokker  Service  Bulletin 
57-68;  the  only  difference  is  that  Fokker 
Service  Bulletin  57-68  specifies 
modification  of  certain  upper  stringers 
in  the  outer  wing  of  the  airplane.  Fokker 
Service  Bulletin  57-68  is  referenced  in 
the  Fokker  Report,  These  commenters 
assert  that  the  modifications  specified  in 
both  of  these  service  bulletins  should  be 
included  in  the  requirements  of  the 
proposed  rule.  Further,  these 
commenters  note  that  the  RLD  has 
clafisified  Fokker  Ser\'ice  Bulletin  F27/ 
57-70  as  mandatory  and  has  issued 
Netherlands  Airworthiness  Directive 
(BLA)  93-094  in  order  to  ensure  that  the 
modification  is  accomplished  on      ^ 
airplanes  in  the  Netherlands. 

The  FAA  does  not  concur  that  a 
revision  to  the  rule  to  include  a 
requirement  for  the  additional 
modification  should  be  made  at  this 
time.  To  do  so  would  necessitate,  under 
the  provisions  of  the  Administrative 
Procedure  Act,  reissuing  the  notice, 
reopening  the  period  for  public 
comment,  considering  additional 
comments  received,  and  eventually 
issuing  a  final  rule.  The  FAA  does  not 
consider  it  appropriate  to  delay  issuance 
of  this  final  nile  further  in  order  to 
undertake  those  procedures.  However, 
the  FAA  may  consider  further 
rulemaking  action  to  require 
modification  of  the  lower  stringers  in 
which  cracking  was  detected 
coincidentally  while  accomplishing  the 
modification  described  in  Fokker 
Service  Bulletin  F27/57-68. 

Several  commenters  request  an 
extension  of  the  proposed  compliance 
date  of  January  1,  1995.  to  accomplish 
the  modification  described  in  Fokker 
Service  Bulletin  F27/57-68,  which  is 
one  of  the  service  bulletins  referenced 
in  the  Fokker  Report.  For  airplanes  that 
have  accumulated  more  thanr  30.000 
total  landings,  that  Fokker  service 
bulletin  recommends  accomplishment 
of  the  modification  of  certain  upper 
stringers  of  the  outer  wing  prior  to 
January  1. 1995.  These  commenters  state 
that  such  a  compliance  time  would 
impose  a  tremendous  economic  burden, 
.since  a  majority  of  the  airplanes  in  their 
fleet  have  already  accumulated  more 
than  .30.000  total  landings;  therefore. 


some  of  these  commenters  suggest  a 
compliance  date  of  Januan.'  1. 1990. 
instead.  One  of  these  commenters 
requests  that  the  compliance  time  be 
revised  to  an  inter\'al  that  coincides 
with  the  operator's  regularly  .scheduled 
maintenance. 

The  FAA  concurs  that  the  compliance 
time  for  accomplishing  the  modification 
described  in  Fokker  Service  Bulletin 
F27/57-68.  Revision  1.  dated  May  17. 
1993,  may  be  extended  to  January  1. 
1996.  for  airplanes  that  have 
accumulated  more  than  30,000  total 
landings.  However,  the  FAA  finds  that 
in  order  to  ensure  safety  in  the  interim, 
an  additional  x-ray  inspection  must  be 
performed  until  such  time  that  the 
airplane  is  modified,  or  prior  to  January 
1. 1996.  This  extension  to  the 
compliance  time  should  allow  operators 
to  accomplish  the  modification 
coincidentally  with  regularly  scheduled 
maintenance.  Accordingly,  the  final  rul<r 
has  been  revised  to  add  a  new  paragraph 
(b)  to  specify  this  provision. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD.  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  i:i 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD.  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD.  in  accordancf 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  li.is 
been  added  to  this  final  rule  to  (larily 
this  requirement. 

Additionally,  the  P'AA  has  rcH.ontly 
reviewed  the  figures  it  has  used  over  tin? 
past  several  years  in  calculating  the 
economic  impact  of  AD  activity.  In 
order  to  account  for  various  inflationai y 
costs  in  the  airline  industry,  the  FAA 
has  determined  that  it  is  necessary  to 
increase  the  labor  rate  used  in  these 
calculations  from  S55  per  work  hour  to 
$60  per  work  hour.  The  economic 
impact  information,  below,  has  been 
revi.sed  to  reflect  this  increase  in  the 
specified  hourly  labor  rate. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  llu- 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
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on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  58  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  within  Ihe  initial  threshold.  Since 


55-33  (B-77 
55-12  (B-67 
55-12  (Part 
55-61  Revisibn 
57-68  Revlsipn 
53-19  (B-^5 
53-58  (B-1 
53-76  (&-21 
57-7  Issue  1 


4)) 
I) 


Based  on 
cost  impact 


not  all  affected  airplanes  will  be 
required  to  accomplish  every 
modification  referenced  in  each  of  the 
service  bulletins,  the  cost  impact  of  the 
modifications  required  by  this  AD  is 


estimated  in  the  following  table.  This 
cost  includes  the  price  of  modification 
kits,  and  the  estimated  labor  rate  is  $60 
per  work  hour  It  does  not  include  the 
cost  of  downtime,  planning,  set  up, 
familiarization,  or  tool  acquisition. 


Service  buUetin  number 


2  

1   

ssue  3 


No.  of  af- 
fected air- 
planes 


5 
5 
5 

13 

58 

5 

5 

13 
5 


No.  of  work 
tiours 


•  40 
20 
30 
45 

556 
22 
16 

0.25 
32 


Cost  of 
parts  per 
airplarw 


S314 

121 

168 

2.235 

1,279 

0 

0 

0 

400 


Cost  per 
airplane 


52,714.00 

1,321.00 

1 ,968.00 

4,935.00 

34,639.00 

1 ,320.00 

960.00 

15.00 

2,320.00 


Total  cost  for 
affected  air- 
planes 


SI  3.570.00 

6,605.00 

9.840.00 

64,155.00 

2,009,062.00 

6,600.00 

4,800.00 

195.00 

11.600.00 


the  above  figures,  the  total 
of  the  proposed  AD  on  U.S. 


operators  i<  estimated  to  be  2,126,427. 

The  total  cost  impact  figure  discussed 
above  is  be  ;ed  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actioi  is  in  the  future  if  this  AD 
were  not  ac  opted. 

The  FAA  recognizes  that  the 
modifications  will  require  a  large 
number  of  vork  hours  to  accomplish. 
However,  t  le  threshold  specified  in 
each  of  the  service  bulletins  referenced 
by  the  FokJ  er  Report  should  allow 
ample  time  for  the  accomplishment  of 
the  modifications  coincidentally  with 
scheduled  najor  airplane  inspection 
and  maintenance  activities,  thereby 
minimizini ;  the  costs  associated  with 
special  air]  lane  scheduling. 

The  FA/  recognizes  that  the 
obligation  o  maintain  aircraft  in  an 
airworthy  i:ondition  is  vital,  but 
sometime.s  expensive.  Because  AD's 
require  spt  cific  actions  to  address    . 
specific  ur  safe  conditions,  they  appear 
to  impose  :osts  that  would  not 
otherwise  )e  borne  by  operators. 
However,  lecause  of  the  general 
obligation  )f  operators  to  maintain 
aircraft  in  in  airworthy  condition,  this 
appearanci !  is  deceptive.  Attributing 
those  costs  solely  to  the  issuance  of  this 
AD  is  unre  jlistic  because,  in  the  interest 
of  maintaii  ling  safe  aircraft,  most 
prudent  o(  erators  would  accomplish 
the  require  d  actions  even  if  they  were 
not  reauir*  d  to  do  so  by  the  AD. 

A  full  tc  st-benefit  analysis  has  not 
been  accoi  iplished  for  this  AD.  As  a 
matter  of  1  iw,  in  order  to  be  airworthy, 
an  aircraft  must  conform  to  its  type 
design  anc  be  in  a  condition  for  safe 
operation.  The  type  design  is  approved 
only  after  he  FAA  makes  a 
determina  ion  that  it  complies  with  all 


applicable  airworthiness  requirements. 
In  adopting  and  maintaining  those 
requirements,  the  FAA  has  already 
made  the  determination  that  they 
establish  a  level  of  safety  that  is  cost- 
beneficial.  When  the  FAA,  as  in  this 
AD,  makes  a  finding  of  an  unsafe 
condition,  this  means  that  the  original 
cost-beneficial  level  of  safety  is  no 
longer  being  achieved  and  that  the 
required  actions  are  necessary  to  restore 
that  level  of  safety.  Because  this  level  of 
safety  has  already  been  determined  to  be 
cost-beneficial,  a  full  cost-benefit 
analysis  for  this  AD  would  be  redundant 
and  unnecessary. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034^  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  smallentities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

'  Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423.  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-26-08  Fokker:  Amendment  39-9103. 
Docket  93-NM-229-AD. 

Applicability:  Model  F27  Mark  100.  200. 
300,  400,  500.  600,  and  700  airplanes,  as 
listed  in  Fokker  Report  Number  SE-278. 
"F27  Aging  Aircraft  Project —Final 
Document."  Issue  3,  dated  Februar\'  1.  1993; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  pprformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  F.^A.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  .Such  a 
request  should  include  an  assessment  ol  the 


effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  structural  failure,  accomplish 
the  following: 

(a)  Except  as  provided  for  by  paragraph  (b) 
of  this  AD.  prior  to  reaching  the 
incorporation  thresholds  listed  in  Part  II  of 
Fokker  Report  Number  SE-278.  "F27  Aging 
Aircraft  Project — Final  Document,"  Issue  3, 
dated  February  1, 1993  (hereinafter  referred 
to  as  the  "Fokker  Report"),  accomplish  the 
structural  modifications  listed  in  Part  II  of 
the  Fokker  Report. 

Note  2:  Compliance  in  accordance  with 
Fokker  .Service  Bulletin  F27/57-68,  Revision 
1,  dated  May  17, 1993,  constitutes 
a)mpliance  with  Fokker  Service  Bulletin 
F27/57-68.  dated  )uly  17,  1992.  which  is 
reftrenced  in  the  Fokker  Report. 

Note  3:  The  modifications  required  by  this 
paragraph  do  not  terminate  the  inspection 
requirements  of  any  other  AD  unless  that  AD 
specifies  that  any  such  modification  ' 
constitutes  terminating  action  for  that 
inspection  requirement. 


(b)  For  airplanes  that  have  accumulated 
30,000  total  landings  or  more  as  of  the 
threshold  specified  in  Fokker  Service 
Bulletin  F27/57-68,  Revision  1,  dated  May 
17, 1993,  referenced  in  the  Fokker  Report: 
The  incorpK)ration  threshold  for 
accomplishing  the  structural  modification 
may  be  extended  to  January  1, 1996,  if  an  x- 
ray  inspection  of  the  stringers  at  stations 
11260, 12660.  and  13460  is  performed  in 
accordance  with  Part  2  of  Fokker  Service 
Bulletin  F27/57-68,  Revision  1 .  dated  May 
17, 1993,  at  the  time  specified  in  either 
paragraph  (b)(1)  or  (b)(2)  of  this  AD,  as 
applicable.  If  cracking  is  detected,  prior  to 
further  flight,  repair  in  accordance  with 
paragraph  l.D.(l)(c)  of  the  service  bulletin. 

(1)  For  airplanes  on  which  the  inspections 
of  the  top  skin  of  stringers  4  through  7  are 
currently  being  performed  in  accordance 
with  Part  2  of  Fokker  Service  Bulletin  F27/ 
57-68,  Revision  1.  dated  May  17. 1993: 
Within  4,000  landings  from  the  immediately 
preceding  inspection. 

(2)  For  airplanes  on  which  the  inspections 
of  the  top  skin  of  stringers  4  through  7  are 
not  currently  being  performed  in  accordance 
with  Part  2  of  Fokker  Service  Bulletin  F27/ 
57-68.  Revision  1.  dated  May  17.  1993: 


Within  2  months  after  the  effective  date  of 
this  AD, 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  \ni 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-ll  J.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-ll 3. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.191 
of  the  Federal  Aviation  Regulations  (14  CFR 

.  21  197  and  21  199)  to  operate  the  airplanr  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  structural  modifications  shall  l)c 
done  in  accordance  with  Fokker  Report 
Number  SE-278.  "F27  Aging  Aircraft 
Project— Final  Document."  Issue  3.  dated 
February  1, 1993.  which  contains  th<- 
following  list  of^ffective  pages: 


Page  number 

Revision 

level  sfiown 

on  page 

Date  shown  on  page 

1-3. 11.3 

3 
2 

1 

Fetxuary  1.  1993. 
Fetxuary  1.  1993. 
May  3.  1991. 

4-7.  1.2-1.14 

1.1, 1.15, 1.16, 11.1, 11.2, 11.4,  III.1,  III.2  

APPENDIX  A 

APP.  A-1  

2 

February  1,  1993. 

APPENDIX  B 

1-13 

2 

Fetxuary  1,  1993. 

APPENDIX  C 

1 ...; 

Onginal 

(These 

pages  are 

rKit  dated) 

September  27.  1990. 

2-5 

APPENDIX  0 

1-5 

Ongir^l 

February  1,  1993 

APPENDIX  E 

"Structural  Maintenance  Program  Guidelines.     ."  

Onginal 

May  22.  1991. 
May  22,  1991. 
May  22.  1991. 
May  22.  1991. 

"Structural  Maintenance  Program  Task.      "  

•Tat)te  of  Contents 

1-17 

This  incorporation  by  n-ference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  I'.S.C.  552(a) 
and  1  CFR  part  51.  Copitfs  may  b(!  obtained 
from  Fokker  Aircraft  U.SA,  Inc..  1199  North 
Fairfax  Street.  Alexandria,  Virginia  22314. 
Copies  may  be  inspected  at  the  FA.^. 
Transport  Airplane  Directorate.  1601  Lind 
.'V venue.  SW  .  Renton.  Washingt«)n;  or  at  the 
Office  of  the  Fcde.-al  Register.  8<M)  North 


Qipitol  Street,  NW..  suite  700.  W.ishington. 
DC. 

(f)  This  amendment  l*ccomes  effective  on 
ri'bmar>3.  1»95. 


Issued  in  Renlun,  Washington,  cm 
December  19,  1994. 
Uaireii  M.  Pederson. 
A(tin<i Manar^er,  Transport Airplanf 
Diivctorate.  Aircraft  Certification  Sfnii>' 
jFR  Doc.  95-51  Filed  1-3-95:  8:45  am) 
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14  CFR  Pbrt  39 

[Docket  N#.  94-NM-17-A0;  Amendment 
3»-ei04;  AD  94-26-09J 

Airwortt>iness  Directives;  Lockheed 
Model  L-101 1-385  Series  Airplanes 
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This  amendment  adopts  a 
rthiness  directive  (AD), 
to  certain  Lo<:khe€d  Model 
•:  85  series  airplanes,  that 

initial  servicing  or  overhaul 
air  turbine  (RAT),  and 
ing  repetitive  overhaul 
the  FAA-approved 
!  program.  This  amendment 
by  reports  indicating  that. 
_.ine  maintenance  of  the  RAT. 
le  blade  assembly  separated 
in  tests.  The  actions  specified 
are  intended  to  prevent 
of  the  turbine  blade 
which  could  damage  the 
I  itructure  and  systems,  and. 
lin  circumstances,  could  lead 
controllability  of  the 


ive  February  .1,  1995. 
;orporation  by  reference  of 
ications  listed  in  the 
is  approved  by  the  Director 
Register  as  of  February  3, 
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The  service  information 
in  this  AD  may  be  obtained 
Aeronautical  Systems 
"ompany,  Field  Support 

,  Dept.  693,  Zone  0755,  2251 
Drive.  Smyrna.  Georgia 
lis  information  may  be 
at  the  Federal  Aviation 
sjration  (FAA),  Transport 
Directorate,  Rules  Docket, 
i  Avenue.  SW.,  Renton, 
on;  or  at  the  FAA,  Small 
Directorate.  Atlanta  Aircraft 
on  Office.  Campus  Building, 
a  Avenue,  Suite  2-160, 
^ark,  Georgia;  or  at  the  Office  of 
Register.  800  North  Capitol 
,  suite  700,  Washington,  DC. 
FOR  FUR'tHER  INFORMATION  CONTACT: 
Thomas  'eters.  Aerospace  Engineer. 
Flight  T(  St  Branch.  ACE-160A.  FAA, 
Small  Ai  rplane  Directorate,  Atlanta 
Aircraft  >rtification  Office.  Campus 
Building.  1701  Columbia  Avenue,  Suite 
2-160,  C  ollege  Park,  Georgia  30337- 
2748;  tel  sphone  (404)  305-7367;  fax 
(404)  30  i-7348. 
SUPPLEMENTARY  INFORMATION:  A 
propusa  to  amend  part  39  of  the  Federal 
Aviatior  Regulations  (14  CFR  part  39)  to 
include  «n  airworthiness  directive  (AD) 


NW 


that  is  applicable  to  certain  Lockheed 
Model  L-101 1-385  series  airplanes  was 
published  in  the  Federal  Register  on 
April  25.  1994  (59  FR  19683).  That 
action  proposed  to  require  an  initial 
servicing  or  overhaul  of  the  ram  air 
turbine  (RAT),  and  incorporating 
repetitive  overhaul  actions  into  the 
FAA-approved  maintenance  program. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposal. 

Trie  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  some  of  its 
member  operators,  suggests  that  the 
proposal  be  withdrawn  be<;ause  it  is  "an 
inappropriate  use  of  the  airworthiness 
directive."  This  commenter  states  that 
AD's  are  not  the  proper  vehicle  for 
addressing  maintenance  problem,s.  The 
commenter  points  out  that  the  AD  is 
ba.sed  on  failures  that  have  been 
reported,  not  during  service,  but  during 
routine  maintenance  of  the  RAT. 
Further,  the  commenter  states  that  the 
FAA's  analysis  identifies  the  problem 
area  as  the  turbine  blade  assembly,  and 
the  maintenance  deficiency  as  lack  of 
luliricition;  yet  the  FAA's  proposed 
(:orre«;tive  action  is  a  complete  overhaul 
of  the  unit.  The  commenter  questions 
whether  the  FAA  considered  a  "simpler 
remedy."  such  as  a  periodic* lubrication 
requirement  or  increased  frequency  of 
functional  checks.  The  commenter 
requests  that  the  FAA  examine  vehicles 
other  than  the  AD  to  ensure  that 
appropriate  maintenance  is  performed. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  withdraw  the 
AD,  nor  does  it  concur  with  the 
commenter's  implication  that  the  AD  is 
not  the  proper  vehicle  for  addressing  the 
unsafe  condition.  According  to  section 
39.1  of  the  Federal  Aviation  Regulations 
(FAR)  (14  CFR  39.1).  the  issuance  of  an 
AD  is  based  on  the  finding  that  an 
unsafe  condition  is  likely  to  exist  or 
develop  in  aircraft  of  a  particular  type 
design.  The  responsibilities  placed  on 
the  FAA  by  the  Federal  Aviation  Act  do 
not  limit  it  from  making  any  unsafe 
condition — whether  resulting  from 
maintenance,  design  defect,  or 
otherwise — the  proper  subject  of  an  AD. 
Therefore,  regardless  of  the  cause  or  the 
source  of  an  unsafe  condition,  the  FAA 
has  the  authority  to  issue  an  AD  when 
it  is  found  that  an  unsafe  condition  is 
likely  to  exist  or  develop  on  other 
products  of  the  same  type  design. 
Further,  it  is  within  the  FAA's 
authority  to  is.sue  AD's  to  require 
actions  to  address  un.safe  conditions 
that  are  not  otherwise  being  addressed 


(or  addressed  adequately)  by  normal 
maintenance  procedures.  The  FAA  may 
address  such  unsafe  conditions  by 
requiring  revisions  to  maintenance 
programs  as  a  condition  under  which 
airplanes  may  continue  to  be  operated 
While  the  subject  of  this  AD  relates  to 
a  problem  with  the  RAT  assembly  that 
was  identified  during  regular 
maintenance  procedures,  the  FAA 
points  out  that  reports  of  this  problem 
came  from  several  different  operators. 
From  the  data  garnered  from  these 
reports,  the  FAA  has  identified  the 
existence  of  an  unsafe  condition. 
Although  the  unsafe  condition  is  one 
that,  feasibly,  could  have  been 
addressed  by  the  operators' 
maintenance  programs,  it  is  obvious  thai 
the  current  maintenance  programs  are 
inadequate  in  addressing  it.  In  light  of 
this,  the  unsafe  condition  is  likely  to 
exist  or  develop  in  the  affected 
airplanes.  As  a  result,  the  FAA  is 
issuing  this  AD  to  eliminate  the  unsafe 
condition  by  revising  the  maintenan(» 
programs  accordingly.  The  AD  is  the 
appropriate  vehicle  for  mandating  such 
actions. 

The  FAA  acknowledges  that  .some 
operators  currently  may  have  better 
maintenance  programs  that  address  an 
unsafe  condition.  If  a  program  is 
adequate,  an  operator  would  already  be 
in  compliance  with  the  AD.  or  would  be 
in  a  position  to  obtain  an  approval  for 
an  alternative  method  of  compliance 
with  the  AD  (i.e..  to  follow  the 
operator's  current  program  rather  than 
revise  it  to  comply  with  the  AD).  The 
obligation  of  the  FAA  to  issue  the  AD 
and  address  an  unsafe  condition 
remains,  however,  and  the  rule  must 
apply  to  everyone  to  ensure  that  all 
affetied  airplanes  are  covered, 
regardless  of  who  operates  them. 

In  developing  this  AD  action,  the  FAA 
did  consider  optional  actions  to  address 
strictly  the  bearing  lubrication  problem. 
However,  in  reviewing  the  available 
data,  the  FAA  found  that  there  were  no 
mandator>'  replacement  or 
refurbishment  times  for  the  RAT  in  the 
majority  of  affected  operators' 
maintenance  programs.  Under  normal 
maintenance  procedures,  the  RAT's  are 
functionally  tested  on  the  an  average  of 
every  48  months  or  4,000  flights  (at  a 
"D"  check).  In  cases  where  operators 
had  replaced  or  refurbished  the  RAT's. 
those  actions  were  accomplished  "on 
condition"  only,  that  is.  after  the  RAT's 
had  failed  certain  functional  (spin-up) 
testing.  In  the  reported  incidents,  the 
RAT's  had  not  been  serviced,  nor  had 
functional  testing  indicated  that  they 
needed  .servicing,  since  new.  It  is  likely 
that  RAT's  have  been  installed  on  many 
other  affected  airplanes,  and  have  had 


no  ser\icing  what.soever  since  deliver>' 
that  would  ensure  adequate  lubrication 
of  the  turbine  bearing.  In  light  of  this, 
the  FAA  has  clearly  identified  an  unsafe 
condition  that  must  be  addressed  by  the 
actions  specified  by  this  AD  to  be 
incorporated  in  the  operators' 
maintenance  programs. 

Further,  the  FAA  points  out  that  the 
normal  means  for  air  carriers  to  comply 
with  AD's  such  as  this  is  to  incorporate 
the  repetitive  requirements  into  their 
approved  maintenance  program. 
Therefore,  the  FAA  could  accomplish 
this  same  result  by  enumerating  the 
specific  overhaul/servicing  actions 
identified  by  the  maintenance  program 
revision.  However,  from  an 
administrative  point  of  view,  there  is  a 
di.stinct  advantage  in  requiring  a 
maintenance  program  revision.  By 
imposing  the  overhaul/servicing 
requirements,  compliance  with  the  AD 
with  respect  to  each  action  would  have 
to  be  recorded  in  the  operator's 
maintenance  records;  whereas,  in  the 
case  of  this  AD,  the  only  required 
recording  of  the  compliance  relates  to 
the  one-time  changes  in  the 
maintenance  program  required  by 
paragraph  (b)  of  the  rule. 

One  commenter  requests  that  the 
proposal  be  revised  to  require  only  a 
one-time  inspection  and  servicing  of  the 
RAT.  Data  gathered  from  the  results  of 
the  inspection  could  then  be  evaluated 
to  determine  the  condition  of  the  fleet 
and  if  additional  actions  are  warranted. 
This  commenter  believes  that  the 
reported  bearing  failures  were  isolated 
incidents,  and  that  issuance  of  the 
proposed  AD  is  an  "overreaction"  to 
these  reports.  The  FAA  does  not  concur. 
From  data  already  obtained,  the  FAA 
has  determined  that  a  sufficient  number 
of  failures  have  occurred  which  clearly 
indicate  that  the  RAT  installed  in  the 
Model  L-101 1-385  is  likely  to  develop 
problems  in  the  turbine  bearing  unless 
measures  are  implemented  to 
periodically  lubricate  the  bearing. 
Issuance  of  this  AD  is  the  result  of  that 
determination. 

One  commenter  supports  the  intent  of 
the  proposed  rule,  but  requests  that 
proposed  paragraph  (b)  be  revised  to 
delete  the  requirement  for  a  complete 
overhaul  of  the  RAT  every  eight  years. 
The  commenter  considers  this  to  be 
excessive.  The  commenter  states  that 
the  turbine  separation  problems,  like 
thofje  that  have  occurred,  should  be 
correctable  by  periodically  performing 
only  the  servicing  procedures  in 
accordance  with  Lockheed  TriSfar  L- 
1011  Service  Bulletin  093-29-098. 
dated  December  6,  1993  (reference 
Dowtv  Serv'ice  Bulletin  R^Tl6ClO-29- 
ifi8).  The  FAA  concurs  that  the 


servicing  procedures  are  acceptable  in 
ensuring  that  the  addressed  problems 
associated  with  the  turbine  blade 
assembly  are  monitored  and  corre<:ted 
in  a  timely  manner.  Accordingly,  the 
FAA  has  revised  paragraph  (b)  to 
provide  operators  with  the  option  of 
accomplishing  either  the  complete 
overhaul  of  the  RAT  or  the  ser\'icing 
procedures,  at  eight-year  intervals. 

Another  commenter  requests  that  the 
proposal  be  revi.sed  to  allow  RAT's  that 
have  been  overhauled  previously  in 
accordance  with  Dowty  Overhaul 
Manual  29-21-01  to  be  considered  in 
compliance  with  the  AD,  even  though 
the  overhaul  manual  does  not  call  for 
the  replacement  of  the  roller  bearing, 
part  number  RA5B341.  The  commenter 
states  that  the  lubrication  problem 
addressed  by  the  proposed  AD  occurs 
mainly  in  the  turbine  ball  bearing  (part 
number  601017118).  not  the  roller 
bearing.  The  Dowty  Overhaul  Manual 
does  not  call  for  replacement  of  the 
roller  bearing  if  it  is  still  serviceable; 
however,  Lockheed  TriStar  L-101 1 
Service  Bulletin  09.3-29-098.  dated 
December  6,  1993.  which  was  cited  in 
the  proposed  rule,  calls  for  the 
replacement  of  the  roller  bearing, 
regardless  of  its  condition.  The  FAA 
does  not  concur  with  the  commenter's 
request.  The  replacement  of  the  roller 
bearing,  as  called  for  in  the  referenced 
service  bulletin,  is  necessary  be<:ause  of 
corrosion  damage  problems  that  can 
occur  in  the  roller  bearing.  This 
corrosion  damage  may  be  difficult  to 
detect  by  visual  inspection  alone;  thus, 
initial  replacement  of  the  bearing 
(during  overhaul)  is  all  the  more 
important.  However,  this  corrosion 
problem  will  be  monitored  and 
corrected,  if  necessary,  during  the 
regular  repetitive  servicing  or  overhaul 
(every  eight  years)  required  by  this  AD. 
In  light  of  this,  inspection  and 
reinstallation  of  both  the  roller  and  ball 
bearings,  if  serviceable,  would  be 
acceptable  at  the  recurrent  actions 
required  by  the  AD.  A  note  has  been 
added  to  the  final  rule  to  clarify  that 
replacement  ot  the  roller  bearing  is 
necessary  when  initially  overhauling 
the  RAT.' 

The  FAA  has  recently  reviewed  the 
figures  it  has  used  over  the  past  several 
years  in  calculating  the  economic 
impact  of  AD  activity.  In  order  to 
account  for  various  inflationary  costs  in 
the  airline  industry,  the  FAA  has 
determined  that  it  is  necessan,'  to 
increase  the  labor  rate  used  in  these 
calculations  from  S55  per  work  hour  to 
$60  per  work  hour.  The  cost  estimate 
information,  below  has  been  revised  to 
rene<;t  this  increa.se  in  the  specified 
hourly  labor  rate. 


After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the"  AD. 

Cost  Estimate 

There  are  approximately  230 
Lockheed  Model  L-101 1-385  series 
airplanes  of  the  affet:ted  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
117  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

For  operators  electing  to  .service  the 
RAT,  it  will  take  approximately  4H  work 
hours  per  RAT  to  accomplish  those 
actions,  at  an  average  labor  ratr  of  SfiO 
per  work  hour.  Based  on  these  figures, 
the  total  co.st  impact  of  the  .servicing 
actions  on  U.S.  operators  is  estimated  to 
be  $2,880  per  RAT. 

For  operators  electing  to  overhaul  thr 
RAT,  it  will  take  approximately  170 
work  hours  per  RAT  to  accomplish 
those  actions,  at  an  average  labor  rate  c' 
$60  per  work  hour.  Based  on  the.se 
figures,  the  total  cost  impact  of  the 
overhaul  actions  on  U.S.  operators  i:: 
e.stimated  to  be  $10,200  per  K.'\T 

The  number  of  work  hours  that  will 
be  required  to  perform  either  the 
.servicing  or  overhaul  of  the  RAT,  as 
indicated  above,  is  presented  as  if  thos«! 
actions  were  to  be  accomplished  as 
"stand  alone"  actions.  However,  in 
actual  practice,  these  actions  for  the 
most  part  could  be  accomplished 
coincidentally  or  in  combination  with 
normally  scheduled  airplane 
inspections  and  other  maintenance 
program  tasks.  Therefore,  the  actual 
number  of  any  necessary  additional 
work  hours  will  be  minimal  in  many 
instances.  Additionally,  any  costs 
associated  with  special  airplane 
scheduling  will  be  minimal. 

Incorporation  of  the  requirements  of 
this  AD  into  the  FAA-approver! 
maintenance  program  will  reqi  .re 
approximately  40  work  hours  per 
operator  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour  Based 
on  these  figures,  the  total  cost  impact  of 
incorporation  of  the  maintenance 
program  change  on  U.S.  operators  is 
estimated  to  be  $2,400  per  operator. 

The  FAA  recognizes  that  the 
obligation  to  maintain  aircraft  in  an 
airworthy  condition  is  vital,  but 
sometimes  expensive.  Because  ADs 
require  specific  actions  to  address 
specific  un.safe  conditions,  they  a[ipear 
to  impose  costs  that  would  not 
otherwise  be  borne  by  operators 
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Reguiatoi  y  Impact 


ations  adopted  herein  will 
ubstantial  direct  effects  on  the 
the  relationship  between  the 

vemment  and  the  States,  or 
I  tribution  of  power  and 

ities  among  the  various 

vernment.  Therefore,  in 
:e  with  Executive  Order  12612, 

ined  that  this  final  rule  does 
ufficient  federalism 
ins  to  warrant  the  preparation 

ism  Assessment. 

reasons  discussed  above,  I 
t  this  action  (1)  is  not  a 
t  regulatory  action"  under 
Order  12866;  (2)  is  not  a 
rule'  under  DOT 
Policies  and  Procedures  (44 
February  26,  1979);  and  (.3) 
ve  a  significant  economic 

ive  or  negative,  on  a 
number  of  small  entities 
criteria  of  the  Regulatory 
Act.  A  final  evaluation  has 
for  this  action  and  it  is 
in  the  Rules  Docket.  A  copy 
>e  obtained  from  the  Rules 
the  location  provided  under 
(Jn  ADDRESSES. 


ha 
pjsit 


prep  ared 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Ain.raft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  IJ.S.C.  App.  1354(ii).  1421 
;in(i  1423:  49  U.S.C  l()6(g);  and  14  CFK 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-26-09  Lockhead:  Amendment  39-!)104. 
D<M.kct  94-NM-17-AD. 

Appliaihility  Model  L-IOll-aS,";  scries 
Hirjjlanes  having  serial  numbers  193A 
through  193Y  inclusive.  293A  through  293F 
inclusive,  and  1002  through  1250  inclusive: 
fjertificatcd  in  any  category 

Compliance:  Required  as  indicated,  unless 
accomplished  previously 

To  prevent  separation  of  the  turbine  blade 
assembly,  which  could  damage  the  airplane 
structure  and  systems,  and,  under  certain 
circumstances,  lead  to  reduced 
controllability  of  the  airplani!,  accomplish 
the  following: 

(a)  Remove,  disassemble.  inspe(.f.  test,  and 
service  the  ram  air  turbine  (RAT)  in 
accordance  with  Lockheed  TriStar  L-1011 
.Ser\ice  Bulletin  093-29-098,  dated 
DecemlxT  6,  1993:  or  completely  overhaul 
the  RAT  in  accordance  with  Chapter  2')-21- 
01  of  Dowty  Aerospace  Hydraulics — 
(Cheltenham  Overhaul  Manual:  at  the 
applicable  time  specified  in  either  paragraph 
(a)(1)  or  (h)(2)  of  this  AD: 

Note  1:  Overhaul  of  the  RAT  in  accordance 
with  this  paragraph  includes  replacement  of 
the  roller  bearing  (part  number  RA56341). 

(1)  For  airplanes  on  which  thi;  RAT  has  not 
been  servict^d  or  overhauled  w  ithin  6  years 
prior  to  the  effective  date  of  this  AD: 
Accomplish  the  procedures  within  2  years 
after  the  effective  date  of  this  AD. 

(2)  For  airplanes  on  which  the  RAT  has 
been  serviced  or  overhauled  within  B  years 
prior  to  the  effective  date  of  this  AD  in 
accordance  with  a  method  that  is  equivalent 
to  the  procedures  described  in  Dowty 
Aerospace  Hydraulics — C>heltenhain  Service 
Bulletin  RATl6(:iO-29-168.  dated  December 
1, 1993:  Accomplish  the  pnxedures  within  8 
years  .ifter  the  date  of  the  immediately 
pn-ceding  servicing  of  the  RAT 

(h)  Within  24  months  after  the  effc<;tlve 
date  t)f  this  AD,  revise  the  FAA-approved 
maintenance  program  to  incorporate 
pro<;e«lures  for  servicing  of  the  RAT  in 


accordance  with  Lockheed  TriStar  t^lOll 
Service  Bulletin  093-29-098,  dated 
Decemlwr  6, 1993;  or  complete  overhaul  of 
the  RAT  in  accordance  with  Chapter  29-21- 
01  of  Dowty  AerosjMce  Hydraulics — 
Cheltenham  Overhaul  Manual.  One  or  the 
other  of  these  actions  must  be  accomplished 
at  intervals  not  to  exceed  8  years. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  Ix; 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (ACO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  Ix! 
obtained  from  the  Atlanta  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Fed(!ral  Aviation  Regulations  (14  OR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  Ik)  accomplished. 

(e)  The  servicing  actions  shall  be  done  in 
accordance  with  Lockheed  TriStar  L-101 1 
.Service  Bulletin  093-29-098,  dated 
December  6,  1993.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  .5  IJ..S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Lockheed  Aeronautical 
Systems  Support  Company,  Field  Support 
Department,  Diipt.  693.  Zone  0755.  2251  Uikr 
Hark  Drive,  Smyrna,  Georgia  30080.  (^ipies 
may  l)e  inspe<;fed  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SVV.,  Renton,  Washington:  or  at  the  F.^A, 
Atlanta  Aircraft  Certifiration  Office,  .Small 
Airplani!  Directorate,  Campus  Building,  1701 
Columbia  Avenue,  Suite  2-160,  College  Piirk, 
C(Hjrgia;  or  at  the  Office  of  the  Fedenil 
Register,  800  North  Capitol  Street,  NVV..  suite 
700,  Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
Februarys.  1995. 

Issued  in  Renton.  Washington,  on 
D«!cember  19,  1994. 

Darrell  M,  Pederson, 

Aclinic  Mnnuf'er,  Transport  Airplane 
Directorate,  Aircraft  Certification  .Serv/rc. 
!FR  D(K  .  9.S-52  Filed  1-3-95:  8:45  am| 

BILUNG  CODE  4910-13-U 


14  CFR  Part  71 

[Airspace  Docket  No.  94-AGL-24] 

Alteration  of  VOR  Federal  Airway  V- 
216 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the 
airspace  designation  for  Federal  Airway 
V-216  by  realigning  the  airway  from  the 
Peck,  MI.  Very  High  Frequency 


Omnidirectional  Range/Tactical  Air 
Navigation  (VORTAC)  facility  to  the 
Toronto,  ON,  Canada,  VCmTAC  via  the 
Waterloo,  ON,  Canada,  Very  High 
Frequency  Omnidirectional  Range/ 
Di.stance  Measuring  Equipment  (VOR/ 
DME).  This  action  is  necessary  to 
realign  the  airway  from  the  United 
States  into  Canadian  airspace. 
EFFECTIVE  DATE:  0901  UTC.  February  2, 
199.5. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  ROO 
Independence  Avenue  SVV., 
Washington,  DC  20.591;  telephone:  (202) 
2R7-fl255. 

SUPPLEMENTARY  INFORMATION 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  the  airspace 
designation  for  VOR  Federal  Airway  V- 
216  from  the  Peck.  MI.  084'  and  the 
United  States/Canadian  border  to 
Toronto,  ON,  Canada,  via  Waterloo, 
Canada.  Canada  has  completed 
restructuring  their  internal  airspace 
system  that  affected  several  Federal 
airways  within  the  United  States.  This 
action  is  necessary  to  realign  the  airway 
from  the  United  States  into  Canadian 
airspace.  I  find  that  notice  and  public 
procedure  under  5  U.S.C.  5.53(b)  are 
unnecessary,  because  this  action  is  a 
minor  technical  amendment  in  which 
the  public  is  not  particularly  interested. 
Domestic  VOR  Federal  airways  are 
published  in  paragraph  6010(a)  of  FAA 
Order  7400.9B,  dated  July  18,  1994,  and 
effective  September  16,  1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  airway  listed  in  this  document 
will  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
E.xecutive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034-^ebruary  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 


substantial  mimber  of  small  entities 
under  the  criteria  of  the  Regulatorv 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  refenMice, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CF'R  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  ll.S.C.  app.  1348(a),  1354(a). 
i:>n):  E.O.  10854:  24  FR  9565.  3  CFR,  1959- 
1963  (/imp.,  p.  389:  49  ll.S.C.  106(g);  14  CFR 
11.69. 

§71.1    (Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9B.  Airspace 
D(;signations  and  Reporting  Points, 
dated  July  18.  1994,  and  effective 
September  16,  1994.  is  amended  as 
follows: 

Pani<;ri'.ph  tiOtOlii)— Domestic  I'O/f  Federal 


ACTION:  Policy  statement. 


ON.      Airways 


V-216  (Revised! 

From  Lamar.  CO:  Hill  City.  KS:  Mankato. 
KS:  Ptiwnee  City.  NE;  Lamoni.  I.A;  Ottumwa. 
L^:  Iowa  Citv.  I.X:  INT  Iowa  Citv  062°  and 
lanesville.  VVI.  240°  radials:  (anesville;  INT 
janesville  076°  and  Muskegon.  Ml.  252° 
radials;  Muskegon;  Saginaw,  MI;  Peck,  MI; 
INT  Peck  084°  and  Waterlo<i.  ON.  Canada. 
262°  radials;  Waterloo;  INT  Wat(;rl(K»  057° 
and  Toronto.  0\.  Canada.  278°  radials;  to 
Toronto.  The  airspace  within  Canada  is 
excluded. 
»  *  •  •  ♦ 

Issued  in  Washington.  EKJ.  on  L)»r(  en:t'tr 
21.  1994. 

Harold  W.  Becker. 

Manafier.  Airspace-Rtiles  and  Aaronautiial 
Information  Division. 

|FR  Doc.  95-75  Filed  1-3-95.  8:45  am) 

BILLING  CODE  4910-1)-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  2 

[Docket  No.  RM93-23-000] 

Project  Decommissioning  at 
Relicensing;  Policy  Statement 

IsMicil  Der.irmlHT  14.  1994. 

AGENCY:  Federal  Fnergy  Regulatory 

Commission. 


SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Coirimission)  is 
adopting  a  policy  statement  that 
addresses  its  authority  to  i.ssue  or  deny 
new  hydropower  licenses  at  the  time  ol 
relicensing.  and  its  authority  over  the 
decommissioning  of  a  licensed  project 
when  no  new  license  is  sought  or  a  new 
license  is  rejected  or  denied,  as  well  as 
pre-retirement  planning  and  funding. 
The  Commission  slated  that  it  has  the 
authority  to  deny  new  licenses  to 
hydroelectric  projects  when  existing 
licen.ses  expire.  Such  action  would 
occur  if  the  Commission  concluded  that 
the  project,  no  matter  how  conditioned, 
could  no  longer  meet  the 
comprehensive  development  standard 
of  the  Federal  Power  Act.  In  the  great 
majority  of  cases,  decommissioning  is 
likely  to  result  from  a  license  holder's 
desire  to  abandon  an  uneconomical 
facility  rather  than  the  Commission 
deciding  it  should  be  closed.  The 
Commission  also  concluded  that  its 
authority  over  decommissioning 
extends  to  determining  what  project 
features,  beyond  the  turbines  and 
generators,  should  be  removed,  if  the 
project  is  decommissioned.  In  issuing 
future  licenses,  the  Commission  may 
require  that  funding  for 
decommissioning  be  provided  in  certain 
circumstances. 

EFFECTIVE  DATE:  February  3.  1<I9,5. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  Leveque,  Office  of  the  CK;neral 
Clounsel,  Federal  Energy  Regulatory 
Commission.  823  N.  Capitol  Street.  NE.. 
Washington.  DC  20426.  (202)  208-0901. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register. 
the  Commission  al.so  provides  all 
interested  persons  an  ojiportunity  to 
inspect  or  copy  the  contents  of  this 
dociiincnt  during  normal  business  hours 
in  room  3104.  941  North  Capitol  Stre<;t. 
NE..  Wa.shington.  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  hnllftin 
board  service,  provides  acce.ss  to  the 
texts  of  formal  documents  issued  by  the 
Conmiission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397  To 
access  CIPS.  set  your  communii:ations 
software  to  19200,  14400.  12000.  9600. 
7200.  4800.  2400.  1200  or  300bi)s.  hill 
duplex,  no  parity.  8  data  bits,  and  1  stop 
bit.  Tht;  full  text  of  this  document  will 
be  available  on  CIPS  for  60  days  from 
the  date  of  issuance  in  .A.SCII  and 
WordPerfect  5.1  format.  After  60  days 
the  d(M:ument  xvill  be  archived,  but  still 
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accessib  e.  The  complete  text  on 
diskette  in  Wordperfect  format  may  also 
be  purch  ased  from  the  Commission's 
copy  coi  itractor.  La  Dorn  Systems 
Corporal  ion,  located  in  room  3104,  941 
North  Qpitol  Street,  NE.,  Washington, 
DC  2042  B. 


Before 
Moler, 
Hoecker, 
Santa.  Jr. 


I  ]onmnissioners:  Elizabeth  Anne 
a  ain  Vicky  A.  Bailey.  James  J. 
I/Villiam  L  Massey,  and  Donald  F. 
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scjssion. 


mgi 


Energy  Regulatory 
ion  (Commission)  is  adopting  a 
statement  that  addresses  issues 
relicensing  and 

oningi  raised  in  its 
r  15, 1993  Notice  of  Inquiry 
the  above-captioned 
ing.  2  In  that  Notice,  the 

invited  comment  on  a 
fifteen  questions  dealing  with 
censing  and  decommissioning  of 
hydropower  projects  after  the 
icense  has  expired.  The 
questions,  as  well  as  a 
of  the  commenters'  responses, 

in  Appendix  A  to  this 
ement. 
ire  three  major  areas  of  inquiry 
in  the  ensuing  analysis 
The  first  involves 
of  a  project.  The  second 
what  happens  when  no  new 
into  effect  for  the  project  at 
of  relicensing,  and  the  project 
ion  must  be  decommissioned, 
he  discussion  addresses  pre- 
funding  of  retirement  costs 
be  incurred  upon 

ioning. 
ing  the  first  issue,  generally, 
license  for  a  project  expires, 
ission  issues  a  new  license  to 

licensee.  However,  that  is 
ly  option  available.  After 
I  ig  the  legislative  history  and 
statutory  provisions,  the 
ion  concludes  that  it  has  the 

to  deny  a  new  license  at 
of  relicensing  if  it  determines 
with  ample  use  of  its 
ing  authority,  no  license  can 

that  will  comport  with  the 
standard  under  section  10(a)  of 
Power  Act  (the  Act)  and 
p^licable  law.  The  Commission 
s  that,  where  existing  projects 


cned 


(  ocumenl.  the  term  decommissioning  is 
Possible  forms  of  decommissioning 
simply  shutting  down  the  power 
o  tearing  out  all  parts  of  'he  project, 

dam.  and  restoring  the  site  to  its  pre- 
ition. 

)ecommissioning  at  Relicensing:  Notice 
58  FR  48991  (Sept.  21.  1993).  IV  Slats. 
526  (1993). 


are  involved,  license  denial  would 
rarely  occur. 

At  the  time  a  license  expires,  the 
Commission  will  review  any  application 
for  a  new  license  in  terms  of  current 
conditions  and  public  interest 
considerations.  There  may  be  instances 
where  a  new  license  can  be  fashioned, 
but  the  terms  will  not  be  acceptable  to 
the  licensee,  and  so  the  license  will  be 
rejected.  This  is  most  likely  to  occur 
where  the  licensee  of  an  already 
marginal  project  is  confronted  with 
additional  costs  at  relicensing  that 
render  the  project  uneconomic.  The 
Commission  concludes  that  this 
possibility  will  not  preclude  it  from 
imposing  the  environmental  (and  other) 
conditions  it  deems  appropriate  to 
carrying  out  its  responsibilities  under 
the  Act. 

In  those  instances  where  it  has  been 
determined  that  a  project  will  no  longer 
be  licensed,  because  the  licensee  either 
decides  not  to  seek  a  new  license, 
rejects  the  license  issued,  or  is  denied 
a  new  license,  the  project  must  be 
decommissioned.  The  second  subject 
involves  the  extent  of  the  Commission's 
authority  over  decommissioning  and  the 
process  to  be  applied  when  a  project  is 
to  be  decommissioned.  The  statutory 
language  does  not  expressly  address,  in 
any  comprehensive  manner,  the 
Commission's  authority  over 
decommissioning  and  the  process  to  be 
applied  in  carrying  it  out.  In  such  a 
situation,  the  Commission  has  the 
authority  to  fill  in  gaps  left  by  the 
statute  and  to  ensure  that  a  project  is 
decommissioned  in  a  manner  that  is 
consistent  with  the  public  interest.  The 
Commission  will  take  a  very  flexible 
approach  to  the  carrying  out  of  this 
process. 

Possible  forms  of  decommissioning 
extend  from  simply  shutting  down  the 
power  operations  to  tearing  out  all  parts 
of  the  project,  including  the  dam,  and 
restoring  the  site  to  its  pre-project 
condition.  Multiple  concerns  must  be 
considered  in  determining  which 
alternative  is  appropriate,  and  the 
solutions  necessarily  will  vary  from  one 
situation  to  another.  Judging  from  the 
Commission's  experience  with  project 
license  surrenders,  interested  parties 
should  generally  be  able  to  negotiate  the 
proper  approach  to  decommissioning. 
The  Commission  strongly  encourages  all 
the  interested  parties  to  work  together  to 
accomplish  a  mutually  acceptable 
resolution  in  each  case. 

The  Commission,  however,  rejects  the 
notion  that  it  is  without  statutory  power 
to  act  where  negotiated  solutions  cannot 
be  arranged.  The  Commission  has 
concluded  that  it  has  the  power  to  take 
steps  necessary  to  assure  that  the  public 


interest  is  suitably  protected,  including, 
in  the  rare  case,  requiring  removal  of  the 
project  dam.  Assuring  protection  of  the 
public  interest  may  involve  the  need  to 
coordinate  with  other  government 
bodies  that  will  succeed  to  regulatory 
responsibility  over  certain  aspects  of  the 
formerly-licensed  projects. 

The  Commission  will  not  generically 
impose  decommissioning  funding 
requirements  on  licensees.  However,  in 
certain  situations,  where  supported  by 
the  record,  the  Commission  may  impose 
license  conditions  to  assure  that  funds 
are  available  to  do  the  job  when  the  time 
for  decommissioning  arrives.  The 
Commission  will  determine  whether  to 
impose  funding  requirements  on  a  case- 
by-case  basis,  at  the  time  of  relicensing. 

Further,  even  in  situations  in  which 
the  Commission  does  not  impose  a 
funding  requirement  at  the  time  a 
project  is  relicensed,  the  licensee  will 
ultimately  be  responsible  for  meeting  a 
reasonable  level  of  decommissioning 
costs  if  and  when  the  project  is 
decommissioned.  The  licensee  should 
plan  accordingly,  and  the  Commission 
will  not  accept  the  lack  of  adequate 
preparation  as  justification  for  not 
decommissioning  a  project.  Some 
provision  for  mid-course  funding  may 
become  appropriate  for  a  variety  of 
reasons.  The  Commission  encourages 
affected  parties  to  develop  creative 
solutions  to  pre-retirement  funding  in 
such  situations. 

The  Commission  will  be  receptive  to 
proposals,  concerning  pre-planning  and 
pre-funding  of  decommissioning  costs, 
reached  by  mutual  agreement  during  the 
course  of  individual  licensing 
proceedings  or  during  the  term  of  a 
license. 

Where  the  Commission  includes  a 
decommissioning  funding  provision  in  a 
license  it  issues,  if  the  licensee  is  a 
public  utility  subject  to  the 
Commission's  wholesale  ratemaking 
jurisdiction,  it  may  file  to  include  an 
appropriate  share  of  those  costs  in  its 
rates.  In  situations  where  the 
Commission  has  not  required  pre- 
retirement funding  in  a  license,  and  it 
is  subsequently  determined  that 
decommissioning  is  necessary,  a 
licensee  that  is  a  public  utility  may  file 
to  recover  an  appropriate  share  of 
decommissioning  costs  through 
wholesale  rates,  on  a  prospective  basis. 

Finally,  the  Commission  is  by 
separate  order  rescinding  the  reserved 
authority  over  decommissioning  matters 
that  routinely  has  been  included  in 
recent  relicensing  orders  because  of  the 
pendency  of  this  proceeding.  The 
records  in  those  cases  demonstrate  no 
current  need  to  plan  for,  or  expect, 


project  retirement  based  on  current 
conditions. 

II.  The  Commission's  Options  at 
Relicensing 

A.  The  Original  Legislation 

When  the  Federal  Water  Power  Act 
(FWPA)  ^  was  enacted  in  1920  after 
several  years  of  consideration  and 
debate,  sections  14.  and  15  were  key 
parts  of  the  legislation.  There  was  a 
keen  interest  by  some  members  of 
Congress  in  providing  the  opportunity 
for  eventual  Federal  takeover  of 
Commission-licensed  power  projects, 
and  that  became  reflected  in  section  14. 
This  section  was  designed  as  a  vehicle 
that  would  permit  the  Federal  . 

government  to  own,  maintain,  and 
operate  valuable  water-power  projects 
under  terms  which  could  make  such 
takeover  practical  when  the 
circumstances  warranted.  * 

Congress  further  provided  in  section 
15  of  the  FWPA  that  if  Congress  did  not 
elect  the  first  option  of  taking  over  and 
operating  the  project  when  a  license 
expired,  then  the  Commission  was 
authorized  to  issue  a  new  license  either 
to  the  original  licensee  or  to  a  new 
licensee.  Because  of  concern  about  what 
would  happen  to  service,  and  to  the 
industries  and  communities  dependent 
upon  the  project  for  ser\ice,''  if 
Congress  and  the  Commission  had  not 
acted  by  the  time  the  license  expired. 
Congress  included  a  provision  for 
annual  licenses  until  the  takeover/ 
licensing  issue  had  been  resolved. 

The  focus  during  this  period  was 
plainly  on  the  three  options:  Federal 
takeover  and  continued  operation;  a 
new  license  to  a  new  licensee  and 
continued  operation;  and  a  new  license 
to  the  old  licensee,  who  would  also 
continue  operation.''  In  the  first  two 


M'lib.  1..  66-280  41  Slat.  1063  dune  10. 1920). 

■•That  was  before  the  period  of  the  large-scale 
construction  of  hydropower  projects  by  the  Federal 
(k)vernmnnt  that  would  mark  future  decades.  At 
that  point,  proponents  of  Federal  ov^-nership  faced 
considerable  resistance  to  the  concept  (e.g  .  53 
Cong.  Rec.  3416  (1916)  (remarks  of  Sen.  .Shields); 
53  Cong.  Rec.  3356  (remarks  of  -Sen.  Work.s):  56 
CoHR.  Rec.  9121  (1918)  |rerr.arks  of  ROp.  McArthur); 
Water  Power — Hearings  before  the  House 
Committee  on  Water  Power.  65th  Cong..  2d  Scss. 
235-36  (1918)  (hereinafter  cited  as  "1918  House 
Hearings")  (remarks  of  Rep.  Sims)).  Nonetheless, 
they  wanted  to  leave  future  po,ssibilities  open  via 
takeover.  See,  e.g..  53  Cong.  Rec.  3297  (1916) 
{remarks  of  Rep.  Hustingl:  53  Cong.  Rec.  3228 
(romarks  of  Sen.  Walsh):  1918  House  Hearings  at 
447-53  (testimony  of  Secretary  of  the  Interior  Land. 

'  Sec.  e.g..  54  Cong.  Rec.  1008  (1917)  (remarks  of 
Sen.  Shields):  59  Cong.  Rec.  1048. 1442^3. 1474 
(1920)  (remarks  of  Sen.  Wal.shI:  59Cong.  Rec.  1043. 
1045  [remarks  of  Sen.  Fletcher).  50  Cong.  Kcc.  1049 
(rcmarLs  of  Sen.  Myers). 

".See.  e.g..  Water  Power  Bill  to  Provide  for  the 
Development  of  Water  Power  and  the  Use  of  Public 
I^nds  in  Relation  Thereto,  and  for  other  Purposes. 
Hearings  on  H.R.  14893  before  the  House 


cases,  the  entity  taking  over  the 
operation  would  have  to  pay  the 
existing  licensee  for  the  project, 
according  to  the  formula  established  in 
.section  14. 

This  did  not,  however,  necessarily 
mean  continuation  of  business  as  usual. 
The  statute  provided  for  license  terms  of 
up  to  50  years  on  original  Ucenses.  ^  As 
has  been  recognized:  ** 

By  so  limiting  the  duration  for  which  these 
licenses  could  be  granted.  Congress  intended 
to  preserve  for  the  Nation  the  opportunity  of 
reevaluating  the  use  to  which  each  project 
site  should  be  put  in  light  of  changing 
conditions  and  national  goals. 

During  the  license  period,  as  reflected 
in  sections  6  and  28  of  the  FWPA. 
licensees  enjoyed  considerable  security. 
At  the  end  of  that  period,  the 
Commission  would  reexamine  the 
statutory  standard  and  make  a  new 
determination.  Under  section  10  of  the 
FWPA,  new  licenses  (except  the  interim 
annual  licenses)  could  be  issued  only  on 
the  condition:'' 

That  the  project  adopted  •  •  *  shall  be 
such  as  in  the  judgment  of  the  commission 
will  be  best  adapted  to  a  comprehensive 
scheme  of  improvement  and  utilization  for 
the  purposes  of  navigation,  of  water-power 
development,  and  of  other  beneficial  uses: 
and  if  neccssar>-  in  order  to  secure  such 
scheme  the  commission  shall  have  the 
authority  to  require  the  modification  of  any 
project  and  of  the  plans  and  specifications  of 
the  project  works  before  approval. 

Any  new  license  that  the  Commission 
issued  would  be  pursuant  to  the  terms 
of  the  then-prevailing  laws  and 
regulations  and  carry  such  further 
rea.sonable  terms  and  conditions  as  the 
Commission  then  deemed  appropriate 
to  implement  the  statutory  standard. '" 
Each  license  was  to  be  conditioned  on 
acceptance  of  those  terms, ' '  and  if  the 
licensee  did  not  accept  the  license,  as 


Committee  on  the  Public  Lands.  fi3d  Cong.,  l.st 
Sess.  477  (hereinafter  cited  as  "1914  Hnarings 
Iwfore  House  Committee  on  Public  Ijnds") 
(testimony  of  O.C.  Merrilll:  51  Cong.  Rec.  13037. 
13623-24  (1914)  (remarks  of  Rep.  Fcrri.s);  53  Cong. 
Rec.  10469  (1916)  [remarks  of  Rep.  Adamson):  1918 
House  Hearings  855  (letter  from  Secretary  of 
.\griculture  Houston!:  id.  at  451  (testimony  of 
Secretary  of  the  Interior  Lane]:  id.  at  674  (testimony 
of  Secretary  of  War  Baker)  (the  Secretaries  of 
Agriculture,  War.  and  the  Interior  originally 
constituted  the  Commission  and  were  instrumental 
in  drafting  the  1920  legislation). 

■  Section  6  of  the  FWPA. 

"S.  Rep.  No.  1 338. 90th  Cong..  2d  Se.<i.s.  2-3 
(1966). 

'Section  lOtii)  of  the  RVP.A.  This  provision,  with 
some  additions,  remains  today  as  section  10(a)  of 
the  Federal  Power  .\ct.  and  is  set  forth  at  infra  n. 
46. 

"•Section  15  of  the  FWPA. 

"  Section  r.  of  tho  FWPA. 


conditioned,  its  rights  to  an  annual 
license  would  end,  as  well,  '^ 

There  was  no  mention  in  the 
legislation  of  the  possibility  of  denying 
a  license,  which  would  put  the  project 
out  of  business.  At  the  same  time,  there 
was  no  discussion  of  what  was  to  occur 
if,  at  relicensing,  the  Commission  could 
not  make  the  requisite  finding  under  the 
comprehensive  development  standard. 
That  is,  there  was  no  direction 
concerning  how  the  Commission  was  to 
reconcile  the  potentially  conflicting 
terms  of  sections  10  and  15. 

B.  The  Current  Statutory  Scheme 

Section  14  remains  on  the  books, 
although  the  Federal  Government  has 
never  taken  over  a  licensed  project 
under  its  terms,  nor  has  the  Commission 
ever  recommended  that  it  do  so.  Section 
15  likewise  remains  on  the  books.  As 
the  first  licenses  were  about  to  expire. 
50  years  after  initial  passage  of  the 
FWPA,  a  term  was  added  to  section  In 
of  what  was  now  the  Federal  Power 
Act,  "  authorizing  the  Commission  to 
issue  nonpower  licenses.  '*  No  such 
license  has  been  issued,  either.  In  nearly 
every  instance,  existing  licensees  have 
applied  for.  and  received,  new  power 
licenses  when  their  old  ones  expired. 

All  of  these  decisions  have  been  made 
in  the  context  of  the  Commission's 
implementation  of  the  comprehensive 
development  standard  of  section  10(a) 
of  the  Act.  At  the  same  time,  section 
10(a)  has  evolved  since  1920.'^  It  no 
longer  has  the  almost  exclusively  pro- 
development  focus  of  the  1918-20 
period,  when  the  original  legislation 
was  propelled  by  the  largely 
undeveloped  status  of  the  country's 
water-power  resources  and  the  power 
shortages  that  had  existed  during  World 
Warl."' 


'-59  Cong.  Rec.  6524  (1920)  (rernjrk.-,  .;l  K.  ;i. 
Esch!:  59  Cong.  Rec.  7779  (remarks  of  Sen.  (ones). 

It  is  Commission  practice  to  issue  annual  licens»-s 
to  permit  it  to  complete  certain  actions,  however. 
ScpiaCFR  16.18(b)(1)  and  (2). 

'M6U.S.C§791a.  etspq. 

'^Section  3  of  Pub.  1„  90-451,  82  Stat.  C17  (Aug. 
3.  1968). 

'^Section  10(a)  now  reads: 

That  the  project  adopted  .  .  .  sh<ill  be  such  a>  in 
the  judgment  of  the  Commission  will  be  best 
adapted  to  a  comprehensive  scheme  for  improving 
and  developing  a  waterway  or  waterways  for  the 
use  and  benefit  of  interstate  or  foreign  commerce, 
for  the  improvement  and  utilization  of  water  power 
development,  for  the  adequate  protection, 
mitigation,  and  enhancement  of  fish  and  w:i<llife 
(inchiding  related  spawning  grounds  aiid  habitat), 
and  ,'or  other  beneficial  public  uses,  including 
irrigation.  Hood  control,  water  supply,  and 
recreational  and  other  purposes  referred  to  in 
section  4(c) .... 

Section  4(e)  is  set  forth  infra. 

"•Sec.  e.g.  U.K.  Rep.  No.  715.  65th  Cong..  2d 
Scss.  15.  29  (1918);  H.R.  Rep.  No.  61.  G6th  Ccmg.. 

CnntmufHt 
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Environtnental  considerations  evoked 
virtually  mo  comment  in  the  debates  and 
reports  imfnediately  preceding  adoption 
of  the  FVVPA.'^  However,  these 
considerations  have  become  important 
factors  since  the  1950s,  as  experience 
with  the  effects  of  water-power  project 
op)eration  nas  grown.  This  has  resulted 
in  new  license  conditions  that  have 
generally  ncreased  the  costs  associated 
with  running  hydropower  projects. 

The  first  steps  in  this  direction  were 
taken  by  t  le  Commission  in  various 
individua  licensing  orders  it  issued."* 
Then,  as  S  tates  began  to  challenge 
Commissi  an  environmental  actions,  and 
seek  cone  irrent  jurisdiction,  the  courts 
put  their  i  mprimatur  on  the  matter. 
They  generally  upheld  the 
Commissijon's  preemptive  authority  in 
this  area,  r  but  underscored  further  the 
Commission's  responsibilities  for 
environmental  protection.^ 

Finally|in  1986  changes  were  made  to 
the  Act  wnich  codified  and  extended 
the  earliej  actions.  2'  This  is  reflected 
principalKr  in  sections  10(a)  and  10{j). 
Section  18(a)  was  expanded  to  refer 
explicitlyjto  fish  and  wildlife  concerns. 
A  new  section  10(j)  was  added  to 
require  expressly  that,  in  every  license 
it  issues,  the  Commission  establish 
condition^  for  the  adequate  and 
equitable  j)rotection  of,  mitigation  of 
damages  k),  and  enhancement  of  fish 
and  wildlife. 

The  19(i6  legislation  directed  the 
Commission,  when  establishing  license 
conditions,  to  reach  an  appropriate 
balance  b;tween  power  and  other 
developn'  ental  interests  and  the 
protection  of  nondevelopment 
resources  such  as  fish  and  wildlife.  It 
must  con:  ;ider,  but  need  not  give 
controUir  g  weight  to,  the 
recomme  idations  of  various  Federal 
and  State  resource  agencies.  There  are 
however  wo  long-standing  provisions 
which  au  horize  other  federal  agencies 
to  promu  gate  license  conditions.  The 
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(J919):  1918  House  Hearings  5-15,  4.5a- 
Rec.  8929,  9120-22.  9614  (1918):  58 
932  (1919). 

later,  there  were  two  provisions 
the  1920  legislation,  involving  fishways 
reser%'aiions.  which  have 

overtones.  However,  both  were 
rom  predecessor  legislation  (requiring 
)rojects  on  Federal  lands  or  in  navigable 
were  not  the  subject  of  any  significant 
hat  time. 

time  such  considerations  were 
;he  Commission's  Standard  Terms  and 
or  licenses  was  in  1964.  See.  e.g..  31 
;  32  FPC  73,  841.  1115  (1964), 
ch  terms  began  to  appear  with 
I  equency  in  licenses  issued  during  the 


)regon.  349  U.S.  435  (1955). 
FPC  387  U.S.  428(1967). 
99-495, 100  Slat.  1243  (Oct.  IB.  1986). 


Secretaries  of  the  Interior  and 
Commerce  have  their  own  power  under 
section  18  to  require  construction, 
maintenance,  and  operation  of  fishways. 
In  many  instances  fishways  were  not 
required  at  the  time  of  initial  licensing, 
but  are  being  mandated  at  the  time  of 
relicensing.  Similarly,  where  the  project 
is  built  in  a  National  Forest  or  other 
Federal  reservation,  under  section  4(e) 
of  the  Act  the  Secretary  of  the 
department  responsible  for  supervision 
of  the  reservation  is  empowered  to 
establish,  at  the  time  of  licensing, 
conditions  he  or  she  believes  to  be 
necessary  for  the  adequate  protection 
and  utilization  of  the  reservation.  These 
conditions  may  also  be  revisited  ^t 
relicensing. 

More  recently,  most  States  have  been 
given  implementation  authority  under 
the  Clean  Water  Act."  If  the  State 
denies  water  quality  certification  for  a 
hydropower  project,  the  Commission 
cannot  issue  a  license  for  the  project. 
The  States  have  broad  authority  under 
the  Clean  Water  Act  to  impose  terms 
and  conditions  on  operation  of  the 
project;  the  Commission  must  include 
lawful  terms  and  conditions  they 
impose  in  any  license  it  issues."  This 
responsibility  permits  the  States  on 
some  occasions  to  establish  conditions 
independent  of  the  Commission  that 
may  alter  the  economic  viability  of  a 
project. 

C.  Discussion 

As  the  Commission  interprets  the 
terms  of  the  Act,  the  statutory  scheme 
contemplates  that  normally  the 
balancing  between  power  and 
environmental  interests  can  and  will  be 
accommodated  through  license 
conditions.  If  the  licensee's  proposal 
does  not  satisfy  the  comprehensive 
development  standard  of  section  10(a), 
then  the  Commission  will  add  terms 
that  will  bring  it  into  compliance.^-* 

To  date,  the  Commission  has  not  been 
confronted  with  any  relicensing 
situation  where  its  conditioning 
authority  has  been  inadequate  to  do  the 
job,  i.e.,  where  there  was  unacceptable 
environmental  damage  that  proved 
irremediable.  Nonetheless,  if  such  a 
situation  were  to  occur,  the  Commission 
does  not  read  the  Act  as  requiring  it  to 
issue  a  license.  Such  an  approach  would 
compel  it  to  ignore  the  strictures  of 
section  10(a),  which  the  courts  have 
long  recognized  rests  at  the  core  of  the 


Commission's  licensing 
responsibilities.^ 

The  principal  support  for  perpetual 
licenses  in  1920,  which  was  before  the 
advent  of  serious  environmental 
concerns,  rested  on  the  idea  that  if  the 
project  had  to  close  down,  it  could  be 
a  catastrophe  to  the  community 
dependent  on  that  power.  Electricity 
was  essentially  local  in  nature,  since  it 
could  generally  be  transmitted  no  more 
than  200-300  miles."  This  tended  to 
result  in  reliance  on  a  single  source  that 
had  been  developed  to  serve  its 
surrounding  area. 

Over  the  ensuing  decades,  this  specter 
has  been  transformed  by  technological 
change.  Today,  power  can  be,  and  is, 
transported  considerable  distances,  as 
communities  are  linked  by  an  electric 
grid  that  crosses  vast  areas  of  the 
country.  At  the  same  time,  rather  than 
emphasizing  retention  of  existing 
projects,  as  in  1920,  the  current 
regulatory  focus  is  on  fostering  greater 
efficiency  by  expanding  the 
opportunities  to  shop  for  power  from 
distant  projects. 

Actually,  by  the  time  the  first  licenses 
began  to  expire,  the  concept  of  the 
inevitability  of  power  operation  from  a 
particular  project  was  eroding.  In  1968, 
the  statute  was  amended  to  provide  for 
nonpower  licenses.  Section  15(f)  of  the 
Act  states  (emphasis  added): 

In  issuing  any  licenses  under  this  section 
except  an  annual  license,  the  Comnaission, 
on  its  own  motion  or  upon  application  of  any 
licensee,  person.  State,  municipality,  or  State 
commission,  after  notice  to  each  State 
commission  and  licensee  affected,  and  after 
opportunity  for  hearing,  whenever  it  finds 
that  in  conformity  with  a  comprehensive 
plan  for  improving  or  developing  a  waterway 
or  waterways  for  beneficial  public  uses  all  or 
part  of  any  licensed  project  should  no  longer 
be  used  or  adapted  for  use  for  power 
purposes,  may  license  all  or  part  of  the 
project  works  for  nonjxiwer  use. 

The  underscored  language  shadows 
that  of  section  10(a),  and  recognizes  that 
there  can  be  situations  where  the 
standard  embodied  therein  cannot  be 
met  and  the  Commission  decides  that  a 
project  should  no  longer  be  used  for 
power  purposes. 

Later,  in  language  added  to  section 
4(e)  of  the  Act  in  1986,  Congress  further 
stated  (emphasis  added): 

In  deciding  whether  to  issue  any  license 
under  this  Part  for  any  project,  the 
Commission,  in  addition  to  the  p)o\ver  and 


:i33U,S.CSl341(a)ll). 

2'  See  PUD  No.  1  of  Jefferson  County  v. 
Wa.shington  Department  of  Ecology.  U.S..  114  S.Ct. 
1900(1994). 

-•' See  langisage  quoted  supra  at  p.  7. 


"  FPC  V.  Union  Electric  Co.,  381  U.S.  90.  98 
(1965);  First  Iowa  Hvdro-Electric  Cooperative  v. 
FPC,  328  U.S.  152.  180-81  (1946), 

2*51  Cong,  Rec.  12753  (1914)  (remarks  of  Rep, 
Sherlevl.  53  Cong.  Rec.  546  (1916)  |rem..rks  of  Rep. 
Ffirris)'.  59  Cong.  Rec  243  (1919)  (remarks  of  Sen, 
lonesi. 


development  purposes  for  which  licenses  are 
issued,  shall  give  equal  consideration  to  the 
purposes  of  energy  consei-vation,  the 
protection,  mitigation  of  damage  to,  and 
enhancement  of,  fish  and  wildlife  (including 
related  spawning  grounds  and  habitat),  the 
protection  of  recreational  opportunities,  and 
the  preservation  of  other  aspects  of 
environmental  quality. 

Similarly,  among  other  recent 
environmental  legislation,  the  water 
certification  requirements  under  the 
Clean  Water  Act  could  sometimes 
effectively  quash  an  application  for  a 
new  license. 

Given  this  history,  it  is  the 
Commission's  view  that,  in  those  cases 
where,  even  with  ample  use  of  its 
conditioning  authority,  a  license  still 
cannot  be  fashioned  that  will  comport 
with  the  statutory  standard  under 
section  10(a),  the  Commission  has  the 
power  to  deny  a  license. 

The  Commission  rejects  any 
suggestion  that,  rather  than  denying  a 
new  license,  the  United  States  would 
have  to  take  over  the  property  under 
section  14,  It  is  abundantly  clear  from 
the  legislative  history  of  the  FWPA  that 
section  14  was  designed  to  permit  the 
Federal  Government  to  take  over  and 
operate  the  property,  not  close  it 
down.  ^  Under  such  circumstances,  the 
Government  would  get  the  output, 
which  it  could  either  sell  or  use  for  its 
own  purposes,  obviating  the  need  to 
acquire  power  from  other  sources,  -•* 

As  already  noted,  the  FWPA  was  not 
drafted  and  passed  with  environmental 
concerns  in  mind, "'  There  is  nothing  in 
that  legislation  that  contemplates  the 
prospect  of  requiring  the  Government  to 
routinely  bail  out  projects  that  can  no 
longer  pass  muster  under  section  10(a) 


"See,  e.^.,  51  Cong.  Rec.  13623  (1914)  [remarks 
of  Rep.  Ferris]:  54  Cong.  Rec.  1008  (1917)  (remarks 
of  Sen.  Shields):  1918  House  Hearings  235-36 
(remarks  of  Rep.  Sims):  id.  at  25-26  (remarks  of  O.C. 
Merrill,  instrumental  in  drafting  the  bill).  See  also 
the  statutory  language  of  sections  14(a)  and  15(a)(1). 

'The  suggestion  of  municipal  licensees  that 
Congress  has  barred  denial  of  municipal  licenses  is 
wide  of  the  mark.  The  1953  legislation  to  which 
they  refer  precluded  the  Federal  takeover  of  such 
projects  under  section  14.  It  also  expres.<;ly  stated 
that  no  provision  of  the  Act  was  repealed  or 
affected  except  as  was  specifically  referred  to  in  the 
1953  legislation.  See  16  U.S.C.  §§828b-828c.  This 
term  was  included  at  the  Commission's  request  to 
ensure  that  such  key  provisions  as  sections  4, 10. 
and  18  were  not  affected.  See  S.  Rep.  No.  599,  83d 
Cong.,  1st  Sess.  5-6  (1953). 

While  the  1953  legislation  prevented  takeover 
under  section  14.  the  Federal  Government's 
paramount  right  to  take  over  by  condemnation 
remained.  Id.  at  3-5.  See  also  H.R.  Rep.  No.  985, 
83d  Cong.,  1st  Sess,  2,  5  (1953). 

'"'  However,  Congress  did  exhibit  its  concern  with 
public  safety  (see  Section  10(c)),  There  is  nothing 
to  suggest  that  the  Commission  could  not  deny  a 
license  on  these  grounds  (see  South  Caiuiina  Public 
Service  Authority  v.  FERC,  850  F.2d  788,  793  (DC. 
Cir.  1988)),  but  would  instead  have  to  buy  out  the 
dangerous  properties  in  order  to  close  them  down. 


because  of  serious  and  irremediable 
adverse  public  impacts.  In  individual 
cases,  where  the  facts  and 
circumstances  indicate  that  in  faimefs 
the  burden  should  fall  on  Federal 
taxpayers,  rather  than  on  the  licensee, 
the  language  of  section  14  is  broad 
enough  to  permit  the  Commission  to 
pursue  that  course.  However,  there  is  no 
reason  to  interpret  section  14  as 
mandating  that  outcome. 

To  this  point,  the  discussion  has 
focussed  on  license  denial,  which  is 
expected  to  be  highly  unusual.  The 
more  likely  scenario  is  one  in  which  the 
Commission  is  required  to  condition  a 
new  power  license  with  environmental 
mitigation  measures,  and  the  licensee  is 
unwilling  to  accept  the  license 
tendered.  The  licensee  may  prefer  to 
take  the  project  out  of  business,  because 
the  costs  of  doing  business  have  become 
too  high,'"  There  is  no  merit  to  the 
suggestion  by  some  industry 
commenters  that  a  condition  in  a  power 
license  is  per  se  unreasonable  if,  as  a 
result  of  imposing  the  condition,  the 
project  is  no  longer  economically  viable. 
The  statute  calls  for  a  balancing  of 
various  development  and 
nondevelopment  interests,  and  those 
commenters'  position  would  elevate 
power  and  other  development  interests 
far  above  the  environmental  concerns.  It 
would  mean  that  severe  environmental 
damage  would  have  to  be  accepted  in 
order  to  protect  even  a  very  marginal 
hydropower  project.  The  Commission 
does  not  read  the  Federal  Power  Act  to 
compel  such  a  result.  As  the  Court  of 
Appeals  for  the  Seventh  Circuit  recently 
observed: " 

ITlhere  can  be  no  guarantee  of  profitability 
of  water  power  projects  under  the  Federal 
Power  Act:  profitability  is  at  risk  from  a 
number  of  variable  factors,  and  values  other 
than  profitability  require  appropriate 
considei^tion. 

The  Commission's  approach  to  the 
conditions  it  establishes  will  be  realistic 
and  pragmatic.  In  assessing  whether  the 
terms  it  is  considering  are  reasonable, 
the  Commission  looks  at  the  costs  to  the 
licensee  in  complying  with  the  terms  of 
the  license,  as  well  as  the  environmental 
benefits  from  imposing  them.  Within 
those  parameters,  however,  it  must  be 
recognized  that  meeting  reasonable 
environmental  costs  is  a  part  of  today's 
cost  of  doing  business.'^ 


""As  discussed  in  a  later  section,  any  decision  to 
close  down  a  project  will  generally  involve 
deconunissioning  costs.  That  element  would  also  be 
factored  into  the  equation  in  determining  whether 
the  licensee  elects  to  continue  in  operation  or  close 
down. 

"  Wisconsin  Public  Service  Corp.  v.  FERC.  32 
F.3d  1165,  1166  (7th  Cir.  19941 

'-  H.R.  Rep.  No.  934,  99lh  Cong.,  2d  Sess.  22 
(1986). 


There  may  be  some  occasions  where 
the  obligation  to  pay  increased 
environmental  costs  at  relicensing  will 
force  a  hydropower  project  to  close 
down.  With  the  increasing  emphasis  on 
competition  in  the  electric  power 
industry  today,  the  prospect  of  shutting 
down  certain  power  projects  may 
increase.  However,  this  is  not  unique  to 
hydroelectric  projects. 

The  possibility  that  a  project  may 
have  to  shut  down  is  not  a  legitimate 
basis  for  the  Commission  to  ignore  its 
obligations  to  impose  necessary 
environmental  conditions.  However,  the 
Commission  is  required  to  balance  a 
number  of  different  factors  under 
sections  4(e)  and  10(a)  of  the  Act  in  its 
licensing  decisions.  Should  it  be 
demonstrated  that  the  environmental 
costs  would  be  excessive  or  that  loss  of 
power  supplied  by  the  project  would  be 
significant,  that  evidence  can  be 
considered  in  assessing  the  power  and 
development  aspects  to  be  weighed 
under  section  10(a)'s  comprehensive 
development  standard,  as  can  the 
renewable  nature  of  water-power 
resources.  Similarly,  hydropower  may 
carry  significant  environmental  benefits 
over  some  of  the  alternate  power 
sources  that  would  be  used  instead,  and 
that  is  a  factor  to  be  considered  in 
weighing  the  nondeveiopmental  aspects 
of  the  equation. 

As  the  foregoing  discussion  indicates, 
there  are  no  definitive  standards  as  to 
how  the  varying  accommodations 
piflected  in  the  statute  are  to  be  applied 
by  the  Commission  in  fashioning  its 
license  conditions.  Environmental 
considerations  are  important,  but  so  are 
developmental  needs.  Optimally,  many 
of  ttie  conflicting  concerns  can  be 
worked  out  through  processes  of 
consultation  and  negotiation  during  the 
licensing  proceeding.''  Experience  has 
shown  that  this  approach  in  fact  usually 
does  yield  an  acceptable  result. 

III.  The  Decommissioning  Process 

A.  Experience  with  Project  Felirement 

As  discussed  earlier,  the  emphasis  in 
1920  was  on  the  continuation  of 
licensed  projects.  Nonetheless,  over  the 
years  various  projects  have  in  fact 
stopped  producing  power  and  closed 
down.  Generally,  the  reasons  have  been 
grounded  in  economics — for  one  reason 
or  another,  it  would  simply  be  too 


Hydropower  projects,  of  course,  do  not  stand 
alone  in  this  regard.  Other  sources  of  electric 
grneralion  must  also  meet  costs  of  environmental 
compliance.  For  example,  coal  burning  facilities 
must  meet  Clean  Air  Act  standards  (42  U.S.C 
§  7651 .  et  s«q.)  and  nuclear  facilities  must  incur  the 
costs  of  disposing  of  spent  nuclear  fuel  and  projed 
decomipi.ssioning  (e^..  lOCFR  50.75). 

"Sec.  e.fi..  sections  10(a)  and  10(j)of  the  Act 
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expen.sive  t  j  continue  operating;  the 
project. 

Rather  la  e  in  the  let^islalive  process 
leading  to  t  le  FVVPA.  Congress  added  to 
the  other  terms  of  section  6  a  brief 
reference  tc  surrender  of  licenses, 
without  ex|  ilanation  or  comment.  '^ 
Shortly  aftt  r  passage,  the  Commission 
issued  a  ref  ulation  that  parallelled  the 
statute  in  p  •oviding  that  it  was  not 
simply  the  icensee's  decision  to 
surrender  a  license  during  the  term,  but 
that  the  Coi  nmission  had  to  approve  the 
surrender,  us  well.  Furthermore,  the 
regulation  'vent  on.  if  any  project  works 
had  been  a  instructed,  the  surrender  had 
to  be  "upoii  such  conditions  with 
respect  to  t  le  disposition  of  such  works 
as  may  be  (  etermined  by  the 
Commissioi."^^ 

Since  the  se  days,  surrenders  have 
been  succe  sfuUy  worked  out  on  many 
occasions,  "here  are  a  myriad  of 
considerations  involved  in  determining 
what  form  he  decommi.ssioning  will 
take.  There  was  an  occasional  reference 
in  the  pre-IAVFA  debates  to  the  fact  that 
if  a  licensed  decided  not  to  continue 
with  a  pro)  tct  and  instead  rejected  a 
new  licensi  i.  it  would  have  to  tear  out 
the  project.  "•  This  sort  of  remark, 
however,  iiustrates  that  no  significant 
consideration  was  being  given  at  the 
time  to  the  intricacies  of 
decommis"  ioning  a  power  project. 

For  exan  pie,  there  c^in  be  ven,-  great 
environme  ital  consequences  to  tearing 
out  a  dam  i  hat  is  part  of  a  licensed 
hydropow*  r  project.  Over  the  life  of  the 
project  huj  e  amounts  of  silt  may 
accumulati  .  and  if  the  dam  is  removed, 
that  silt  m:  y  sweep  downstream. 
{:ausing  m!  jor  damage  to  other 
properties  )r  resources.  "  The  situation 
is  even  mo  e  serious  where  FCBs  or 
other  haza  dous  materials  are  embedded 
in  the  sedi  nent.  Equally  significant, 
even  if  the  project  is  no  longer  to 
produce  p<iwer,  the  dam  and  related 
project  wo  ks  may  serve  other, 
nonpower  unctions  worth  preserving. 

In  some  nstances,  power  production 
is  a  very  sc  condary  element.  The 
primary  fu  iction  of  a  project  may  be  to 
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rcle\-int  sentence  reads:  Licenses  may  be 
or  the  reasons  and  in  the  manner 
cr  the  provisions  of  this  .^ct.  and 
or  surrendered  only  upon  mutual 
be^veen  the  licensee  and  the 
fter  •   *   *  public  notice, 
or  surrendered"  were  the  late 


No.  9.  Regulation  10(5).  issuetl  Feb. 
also  18  CI'R  6.2:  FPC  Order  No.  175 
28)  (1954);  FPC.  General  Rules  and 
Force  Ian.  1.  1948.  §0.2  (1948). 
iec.  1046.  144J,  1474-75  (1920) 
Lenrootl. 
(iohawk  Power  Corp..  49  FPC  1352 
^161.209(1978). 
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supply  water  for  irrigation  or  domestic 
needs,  but  power  production  facilities 
were  included  to  help  with  the  costs  of 
the  project.  Certainly,  under  those 
circumstances,  tearing  out  a  dam  would 
be  unwarranted.  Another  example  of 
significant  nonpower  functions 
associated  with  a  project  occurs  when 
property  owners  have  built  homes 
around  the  project's  reservoir. 

A  review  of  prior  Commission 
surrender  cases  would  reveal  examples 
of  all  of  these  situations.  Commonly 
dams  are  retained, '"  but  it  is  not 
unusual  that  they  be  breached  or 
removed.  -"'  The  determining 
circumstances  vary  with  each  case. 

There  is  one  factor  w  hich  has 
consistently  been  reflected  in  the 
Commission's  orders.  If  the  dam  is  to 
remain  in  place  or  there  are  other 
aspects  of  the  project  left  which  may 
significantly  affect  public  resources,  the 
Commission  generally  wants  to  be 
satisfied  that  there  is  another  authority 
to  take  over  regulator)'  super\ision. 
While  this  seems  to  be  a  matter  of  sound 
public  policy,  it  is  further  buttressed  by 
the  terms  of  section  15(f)  regarding  what 
happens  when  the  Commission  i.ssues  a 
nonpower  licen.se: 

VVhonevRf.  in  the  iud(4rm.'nt  of  the 
CommLssion.  a  State,  municipality.  intiTsfali- 
agency,  or  another  Federal  agt:ncy  is 
authorized  and  vkilling  to  assume  regulatory 
supervision  of  the  lands  and  facilities 
included  under  the  nonpower  license  and 
dors  so.  the  Commission  shall  thereupon 
terminate  the  license. 

In  other  words.  Congress  anticipated 
a  continuing  system  of  supervision  over 
public  aspects  of  those  project  works 
that  would  remain. 

B.  The  Commission 's  Role  in 
Decommissioning 

Sections  6  and  15(f)  deal  expressly 
with  only  two  situations — surrenders 
during  a  license  term  and  situations 
where  the  Commission  has  issued  a 
nonpower  license  at  the  end  of  a  license 
term.  However,  there  is  no  evidence  to 
suggest  that  Congress  determined  or 
intended  that  the  Commission  was  to  be 
left  powerless  to  deal  with  other, 
analogous  situations.  As  the  Court  of 


Appeals  for  the  District  of  Columbia 
Circuit  has  recognized:*' 

The  Act  is  not  to  be  given  a  tight  reading 
wherein  every  action  of  the  Commission  is 
justified  only  if  referable  to  express  statutory 
authorization.  On  the  contrary,  the  Act  is  one 
that  entrusts  a  broad  subject-matter  to 
administration  by  the  Commission,  subject  to 
Congressional  oversight,  in  the  light  of  new 
and  evolving  problems  and  doctrines. 

Likewise,  the  Supreme  Court  has 
obser\'ed:'*' 

The  power  of  an  administrative  agency  to 
administer  a  congressionally  created  *  *  * 
program  necessarily  requires  the  formulation 
of  policy  and  the  making  of  rules  to  fill  any 
gap  left,  implicitly  or  explicitly,  liy  Congress. 

The  Commission  is  of  the  opinion  that 
implicit  in  the  section  6  surrender 
provision  is  the  view  that  a  licensee 
ought  not  to  be  able  simply  to  walk 
away  from  a  Commission-licensed 
project  without  any  Commission 
consideration  of  the  various  public 
interests  that  might  be  implicated  by 
that  step.  Rather,  the  Commission 
should  be  able  to  take  appropriate  steps 
that  will  satisfactorily  protect  the  public 
interests  involved.  ••-  Section  15(0  takes 
the  approach  one  step  further  by 
suggesting  that  wherever  nonpower 
activities  are  to  continue,  there  should 
be  another  regulatory  authority  prepared 
to  step  in.  Those  principles  have 
validity  well  beyond  the  particular 
contexts  in  which  they  are  specifically 
referenced  in  the  Act.  *^ 


"See.  e.^..  Porcupine  Reservoir  Clo..  62  FERC 
1 62.074  (1993):  Kimberly-Clark  Corp.,  55  FERC 
1 62,018  (1991 ):  Red  Bluff  Water  Power  Control 
District.  7  FERC  161.295  (1979):  Pennsylvania 
Electric  Co..  58  FPC  1749  (1977);  Central  Vermont 
Public  Service  Corp..  56  FPC  2532  (1976). 

'•Consumers  Power  Company.  68  FERC  1 61,080 
al  61.438-40  (1994):  American  Hydro  Power  Co..  60 
FERC161.237  (1992):  64  FERC  162.097  (1993) 
(safety  concerns):  Watervliet  Paper  Co.,  35  FERC 
1 61.030  (1986):  Duke  Power  Co.,  43  FI'C  265 
(1970).  The  licensee  itself,  of  course,  may  prefer  this 
approach,  rather  than  to  continue  to  pny  for 
maintenance  and  repairs  on  a  project  which  is  no 
longer  generating  any  power  revenues. 


*'Nidg,ira  Mohawk  Power  Corp.  v.  VW..  379  F.2d 
153.  15B  (D.C.  Cir.  1067).  Sec  also  Northern  Stiiles 
Power  Co.  v.  FPC.  118  K.2d  141.  143  (7lhCir.  1941). 

■"Chevron  v.  Natural  Resources  Defense  Council. 
Inc..  467  U.S.  837.  843  (1984).  quoting  from  Morton 
V.  Ruiz.  415  U.S.  199.  231  (1974).  Sec  also  section 
.309.  empowering  the  Commission  to  "perform  any 
and  al!  acts,  and  to  prescrite  *   *   *  such  orders, 
rules,  and  regulations  as  it  may  find  necessary  or 
appropriate  to  carry  out  the  provisions  of  this  Act.  ' 

'-The  Commi.s.sion  has  extended  the  concept  in 
section  6  to  prov  ide  for  annual  licenses,  during 
which  the  Commission  takes  appropriate  action  to 
properlv  close  out  its  jurisdiction.  Sue  18  CFR 
16.18(b')(l)-(2). 

On  the  other  ha.nd.  thi!  Commi.ssion  rejects  the 
suggestion  of  some  industry  commentcrs  that 
section  6  gives  the  licensee  a  veto  over  what  the 
terms  of  surrender  arc  to  be.  Under  section  6.  it 
would  be  the  licensee  that  sought  an  intra-term 
surrender,  in  order  to  be  relieved  of  the  obligations 
under  the  license.  The  Commission  would  be  in  the 
position  to  deny  the  surrender  unless  its  terms  wen; 
met. 

*'This  policy  statement  focuses  only  on 
decommissioning  at  the  time  of  relicensing. 
Licensees  have  occasionally  raised  concern  that  the 
Commission  might  unilaterally  decide  to 
decommission  a  project  before  the  end  of  a  license 
term.  However,  the  terms  of  section  6  of  the  Act 
apply  to  that  situation.  The  licensee  can  explicitly 
or  implicitly  (by  its  actions)  apply  for  license 
surrender,  and  the  Commission  can  agree  to  the 
surrender.  The  Commission  can  order  surrender 
where  the  licensee  ifts  accepted  a  liccn.se  whose 
terms  expressly  permit  the  Commission  to  order 
decommissioning  within  the  license  term.  Finally. 


Some  commenters  in  this  docket  have 
nonetheless  suggested  that  the 
Commission  should  stay  out  of  the 
picture  when  a  license  ends.  They 
implicitly  concede  that  the  end  of 
licensing,  and  of  power  production, 
does  not  necessarily  mean  the  end  of 
impacts  on  public  resources  and  values. 
However,  they  contend,  where  Federal 
interests  are  involved,  as  with  Federal 
lands  and  threats  to  navigation,  other 
Federal  authorities  can  simply  take 
over.  Otherwise,  they  contend,  the 
States  can  do  so. 

As  the  system  presently  operates,  the 
Commission  staff  and  the  licensees 
w^ork  with  all  of  these  groups  to  arrange 
a  comprehensive  resolution,  and,  until 
this  is  done,  the  Commission  retains 
jurisdiction  by  issuing  annual  licenses. 
Overall  Commission  supervision  of  the 
process  makes  much  more  sense  than  a 
piecemeal  approach  that  raises  the 
chance  of  both  overlaps  and  gaps  in 
coverage. 

The  Commission  consequently 
contemplates  continuation  of  the 
existing  procedure.  Experience  suggests 
that  in  nearly  all  instances  the 
interested  parties  should  be  able  to 
reach  a  resolution  of  the 
decommissioning  approach  among 
themselves.  Where  this  is  not  possible, 
the  Commission  will  impose  reasonable 
terms  appropriate  to  the  situation,  but 
this  is  not  the  approach  the  Commission 
favors. 

C.  The  Bole  of  Other  Federal  Agencies 

Where  project  works  at  issue  are 
located  on  Federal  lands,  the 
Commission's  surrender  regulations 
have  for  decades  required  the  licensee 
to  restore  the  lands  to  the  satisfaction  of 
the  responsible  agency  when  the 
licensee  surrenders  its  license.**  Most 
commonly  those  agencies  are  the  U.S. 
Forest  Service  and  the  Bureau  of  Land 
Management,  and  both  apply  analogous 
principles  in  permits  they  grant  for  use 
of  Federal  lands.** 

Absent  specific  authority  by  the 
Federal  agency  involved  for  continued 
use  of  Federal  lands  at  the  termination 
of  Commission  licensing,  it  is  eminently 
reasonable  that  the  licensee  must  restore 
the  lands  to  that  agency's  satisfaction,  at 
the  licensee's  expense.*^  No  commenter 


the  Commission  can  initiate  a  revocation 
proceeding  under  sections  26  and  31  of  the  Act.  In 
other  instances,  the  licensee  has  security  agairtst 
mid-term  surrenders. 

"See FPC  Order  No.  175  (Attachment  A  p.  28) 
(1954).  See  o/so  18  CFR  6.2. 

"See  36  CFR  251.60(j]  and  43  CFR  2803.4-1. 

■"'While  the  Commission'^  regulation  does  not 
expressly  state  that  it  will  be  at  the  licensee's 
expense,  this  is  implicit.  The  Commission  has  no 
authority  to  subsidize  the  project  by  itself  paying 
or  requiring  the  other  agency  to  do  so.  It  might  be 


presents  a  persuasive  case  to  the 
contrary. 

The  Army  Corps  of  Engineers 
presumably  would  sometimes  become 
involved  where  there  are  navigable 
waters.  To  the  extent  that  new 
construction  in  navigable  waters  is 
proposed,  as  where  dam  removal  or 
modification  is  in  issue,  permits  are 
needed  from  the  Corps  under  the  River 
and  Harbor  Act.*^  Moreover,  were 
project  works  to  actually  pose  a  serious 
threat  to  navigation,  it  can  be  assumed 
that  the  Corps  would  step  in  to  protect 
that  interest. 

However,  commenters  have  offered  no 
comprehensive  legal  analysis  of  the 
Corps  of  Engineers'  responsibility 
outside  those  relatively  narrow  contexts. 
Absent  that,  or  a  clear  indication  from 
the  Corps  that  it  intends  to  take  a 
leading  role  in  a.ssuming  broad 
responsibility  for  safety  and  other 
aspects  of  projects  previously  regulated 
by  the  Commission  and  believes  that  it 
has  the  authority  to  do  so,  there  is  little 
basis  for  the  Commission  to  count  on 
the  Corps  of  Engineers'  assuming 
significant  additional  responsibility. 

D.  The  Role  of  States  and  Municipalities 

There  remains  a  relatively  large  gap  in 
coverage  left  by  Commission 
withdrawal.  However,  many  States 
(though  not  all)  have  fairly 
comprehensive  programs  in  effect 
governing  dams  and  similar  structures 
in  their  waters,  especially  in  the  areas 
of  dam  safety  and  the  environment.  It  is 
thus  important  that  the  responsible 
State  agencies  be  partners  in  any 
arrangement  that  is  worked  out  at  the 
time  when  Federal  licensing  ends. 

The  attitudes  of  States  (and 
municipalities)  towards  the  prospect  of 
taking  over  regulation  may  vary, 
depending  on  the  circumstances.  Where 
a  project  has  multiple  uses.  State  or 
municipal  authorities  may  be  willing  to 
assume  responsibility  in  order  to  keep 
major  nonpower  elements  of  the  project 
in  operation.  Where  this  is  the  case,  the 
Commission  will  entertain  the  request 
that  it  simply  require  the  shut-down  of 
power  operations  without  further 
actions  that  could  affect  those  other 
functions.  It  is  unlikely  that  a  dam  or 
reservoir  serving  key  municipal  water 
needs,  for  example,  is  going  to  be  shut 
dowrn. 


noted  that  the  BLM  and  Forest  Service  rules  (cited 
in  the  previous  footnote)  speciflcally  state  that: 

If  the  holder  fails  to  remove  all  such  structures 
or  improvements  within  a  reasonable  period,  as 
determined  by  the  authorized  officer,  they  shall 
become  the  property  of  the  United  States,  but  the 
holder  shall  remain  liable  for  the  cost  of  removal 
of  the  structures  and  improvements  and  for 
restoration  of  the  site. 

"See  33  U.S.C.  §§401. 403. 


There  could  be  other  situations, 
however,  where  a  Stale  (or 
municipality)  would  be  reticent  to  have 
responsibility  for  a  project  licen.sed  by 
the  Federal  Government  now  transferred 
to  it.  This  might  include  cases  where 
there  are  presently  serious  problems 
associated  with  the  project,  and/or  the 
project  serves  no  useful  function  other 
than  power  production  (which  will  be 
unauthorized  once  Commission 
licensing  ends).  Where  a  State  .makes  a 
persuasive  case  as  to  why  it  ought  not 
to  have  to  bear  the  burden  of  future 
regulation,  the  Commission  will 
consider  the  appropriateness  of 
req^iiring  the  affected  project  works  to 
be  removed,  thereby  eliminating  the 
need  for  future  oversight. 

Many  factors  would  enter  into  such  a 
decision,  of  course,  including  (but  not 
limited  to)  the  costs  of  removal, •'^  the 
burdens  on  the  State  of  continued 
supervision,  what  alternative 
approaches  are  available,  and  the 
environmental  consequences  of 
removal.  The  Commission  will  also  look 
to  whether  it  authorized  the  original 
construction  (and  thus  was  directly 
responsible  for  the  project  being  there) 
or  simply  issued  the  original  license  on 
an  existing  project. 

Where  dams  or. other  project  uorks 
are  left  in  place,  the  State  may 
effectively  be  compelled  to  assume 
supervisory  responsibility  over 
remaining  project  works,  however 
unwillingly,  because  the  public  interest 
demands  that  protection.  Some  State 
agencies  have  complained  about  any 
approach  that  leaves  the  States  with  the 
financial  burden  of  dealing  with  no- 
longer-useful  or  abandoned  power 
projects. 

It  is  not  clear  that  the  specific 
examples  cited  in  the  comments  are  in 
fact  under  Commi.ssion  regulation. 
Rather,  it  appears  that  in  most,  if  not  all, 
of  these  instances,  the  projects  had 
never  been  federally  licensed. 
Nonetheless,  where  the  facts  indicate 
that  there  may  be  a  significant  problem 
in  terms  of  potential  financial  threat  to 
State  finances,  it  is  a  matter  for  the 
Commission  to  consider  in  deciding 
how  far  it  will  take  its  own 


-'"In  the  past,  the  dam  removal  projects  that  have 
been  carried  out  have  gene.'ally  involved  relatively 
modest  expenditures.  However,  that  would  not 
invariably  be  the  case.  For  example,  the  projected 
costs  of  removing  the  Glines/Elwha  dams  and 
restoring  the  site  and  the  resources  impacted  by  the 
projects  have  ranged  up  to  S300  million,  depending 
on  the  scope  of  the  work  undertaken  and  other 
factors.  Dam  removal  costs  alone  are  estimated  at 
about  a  quarter  of  that  total.  Department  of  the 
Interior,  el  al..  The  Elwha  Report:  Restoration  of  the 
Elwha  River  Ecosystem  ft  Native  Anadromous 
Fisheries:  A  Report  Submitted  Pursuant  to  Public 
Law  102-495,  Executive  Summarv  13  (Ianu.iry 
1994). 
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responsibility  to  deal  with  the 
decommissioning  process  for  a 
particular  project,  especially  with 
respect  to  3!  isuring  adequate  resources 
for  future  n^intenance  of  project  works 
that  are  to  h(B  left  in  place.''^ 

Several  c<»mmenters  noted  also  that  a 
licensee  mi|ht  seek  to  transfer  an 
increasing^  marginal  project  to  a  new 
licensee  th*  lacked  the  financial 
resources  to  maintain  it  or  close  it  down 
in  an  appro  jriate  manner.  Through  that 
process,  th«  former  owner  relieves  itself 
of  the  responsibility,  which  then  may 
fall  to  State  authorities  or,  at  least  when 
Federal  Ian  is  are  involved,  on  other 
Federal  ageicies.  While  the  Commisflon 
is  aware  of  lo  widespread  problems  on 
this  score,  it  agrees  that  transfer 
applications  should  be  scrutinized  to 
foreclose  this  sort  of  situation,  and 
where  wan  anted,  other  authorities 
should  be  consulted  before  transfers  are 
approved. 
E.  The  Proj  ^ct  After  Decommissioning 

When  a  f  reject  will  no  longer  be 
licensed,  the  Commission's  jurisdiction 
is  going  to  I  snd.  The  future  operation  of 
any  remaining  works  is  then  the 
responsibil  ty  of  whoever  next  assumes 
regulatory  authority.  The  Commission 
does  not  bf  lieve  that,  at  that  point,  it 
has  the  aut  lority  to  require  the  existing 
licensee  to  install  new  facilities,  such  as 
fish  ladder;.  Basically,  the  Commission 
issues  a  lie  ;nse  for  a  particular  period, 
subject  to  c  ertain  conditions.  The 
licensee  m;  ly  have  an  opportunity  to 
obtain  a  ne  iv  license  at  the  end  of  that 
term,  subject  to  new  conditions;  but,  if 
it  elects  no :  to  do  so,  the  Commission 
cannot  go  I  orward  and  require  the  same 
future  step  i  to  be  taken  anyway,  as  part 
of  the  deco  mmissioning  process. s°  That 
new  facilit  r  is  a  step  for  any  successor 
agencv  to  t  ike. 

Similarl;  '■,  while  the  Commission  may 
require  lio  msees  to  provide  certain 
recreation;  1  opportunities  in  association 
with  licenied  activities,  that  obligation 
ends  wher  the  project  is  no  longer 
licensed.  I  these  opportunities  are  to 
continue  a  all,  it  will  have  to  be  as  a 
result  of  th  B  former  licensee's  voluntary 
action  or  t  le  requirements  of  the  new 
regulatory  regime  that  follows. 

On  that  1  icore.  once  the  Commission's 
jurisdictio  1  has  concluded,  the 
preemptio  \  which  earlier  displaced  any 


JMI 


State  laws  would  be  at  an  end.  The  State 
would  then  be  at  liberty  to  impose  its 
own  licensing  or  other  regulatory 
regime,  free  from  any  restrictions 
imposed  earlier  by  operation  of  the 
Federal  Power  Act.  That  is,  projects  left 
in  place  would  have  to  meet  State- 
imposed  requirements.  Where  the 
owner  could  not  do  so,  presumably  it 
would  have  to  remove  the  project  or 
take  other  appropriate  remedial  action 
authorized  or  required  under  State  law. 

The  Commission's  goal  is  that 
generally  matters  of  this  type  can  and 
will  be  resolved  to  the  satisfaction  of  the 
successor  agency  as  part  of  the 
Commission's  decommissioning 
process,  obviating  the  need  for  any  later 
other  action.  There  could  then  be  a 
smooth  transition  to  the  new  regime 
with  a  minimum  of  interruption. 

IV.  Funding  Decommissioning  Costs 

There  may  be  some  situations,  as 
noted  earlier,  where  the  Commission 
decides  to  recommend  Federal  takeover, 
which  could  involve  taxpayer  funding 
of  project  retirement  costs.  There  may 
also  be  situations  where  the  level  of 
costs  involved  is  so  large  that  some  sort 
of  cost  sharing  arrangement  must  be 
worked  out  if  the  retirement  plan  is  to 
be  effectuated. "  Normally,  however, 
the  Commission  anticipates  that  the 
licensee  will  be  responsible  for  paying 
the  costs  (up  to  a  reasonable  level)  of  the 
steps  needed  to  decommission  the 
project,  since  the  licensee  created  the 
project  and  benefitted  from  its 
operations. 

A  major  focus  of  the  NOI  was  on 
possible  plans  for  funding  of 
decommissioning  costs  over  the  life  of 
the  project.  This  step  would  help  assure 
that  the  funds  are  available  to  do  the  job 
when  the  time  for  decommissioning 
arrives,  thereby  avoiding  the  possibility 
that  State  or  Federal  taxpayers  might,  by 
default,  be  compelled  to  pay  thera 
because  the  licensee  lacks  the  resources. 
On  the  other  hand,  to  require  such  prior 
funding  in  all  cases  could  mean 
unnecessarily  tying  up  substantial 
amounts  of  the  capital  of  financially 
sound  licensees  in  less  than  optimum 
investments  for  extensive  periods. 

In  any  event,  there  are  several 
impediments  to  effectively  carrying  out 
such  a  funding  program.  First,  there  is 
the  question  of  determining  the  proper 


*"The  Comtnission  contemplales  th.it  its  role 
would  end  w  (h  seeing  that  the  resources  are  made 
available  at  tl  e  lime  of  decommissioning.  The  State 
would  then  b  >  responsible  for  supervision  of  the 
future  oversii  ht  and  administration. 

'"On  the  0  her  hand,  during  decommissioning 
negotiations,  it  might  be  mutually  agreed  that, 
rather  than  r«  storing  fish  passage  by  tearing  down 
the  existing  fjcilities.  a  new  fishway  would  be  built 
instead. 


"This  mav  be  because  the  costs  reach  a  level 
which  the  Commission  considers  unreasonable. 
However,  there  is  a  very  practical  aspect  as  well. 
As  the  costs  of  decommissioning  ri.se.  they  may 
reach  a  point  where  it  is  more  economical  for  the 
licensee  to  continue  to  produce  power  in  order  to 
fund  future  deco.-nmissioning.  Where  others  would 
like  to  see  the  project  closed,  this  provides  an 
impetus  for  them  to  share  the  costs. 


period  for  accumulating  the  funds. 
Some  would  argue  that  the  license  term 
is  the  proper  period.  However,  it  may  be 
possible  to  anticipate  that  there  is  a 
substantial  likelihood  that  a  project  will 
close  down  before  the  end  of  a  license 
period.  Poor  physical  condition, 
marginal  economics,  and  similar  factors 
may  mark  this  potential  situation.  On 
the  other  hand,  the  prospect  of  a  project 
closing  down  at  the  end  of  the  license 
term  cannot  be  assumed  to  refiect  the 
general  pattern,  since  physically,  a 
hydropower  project,  with  proper 
maintenance  and  replacement,  may  last 
far  beyond  the  new  term. 

Secondly,  there  is  the  problem  of 
measuring  how  much  funding  should  be 
provided.  This  will  depend,  inter  alio. 
on  the  scope  of  the  decommissioning 
that  is  to  occur.  As  discussed  earlier, 
there  are  different  possible 
decommissioning  scenarios,  for  which 
the  costs  may  vary  markedly.  Oii'y  at 
the  time  of  decommissioning  will  the 
costs  of  that  program  actually  be  known. 
The  Commission's  primary  concern  is 
that  the  licensee  have  the  money 
available  to  carry  out  whatever 
decommissioning  steps  the  Commission 
decides  are  appropriate  if  the  project 
ceases  to  be  licensed.  In  light  of  the 
practical  problems  involved  in  trying  to 
deal  with  events  far  in  the  future,  and 
because  in  many  cases  the  time  horizon 
and  general  financial  strength  of  the 
licensee  may  be  such  that  there  is  no 
substantial  need  for  a  pre-retirement 
funding  program,  the  Commission  will 
not  act  generically  to  impose  such 
programs  on  all  licensees.  Accordingly, 
where  the  Commission  has  not  required 
pre-retirement  funding  in  a  license,  the 
licensee  has  no  ongoing  obligation  to 
create  a  decommissioning  fund  as  a 
contingency  for  the  event  that  the 
project  is  required  to  be 
decommissioned  at  a  later  date. 

There  may  be  particular  facts  on  the 
record  in  individual  cases,  however, 
that  will  justify  license  conditions 
requiring  the  establishment  of 
decommissioning  cost  trust  fimds  in 
order  to  assure  the  availability  of 
funding  when  decommissioning  occurs. 
The  Commission  would  consider,  for 
example,  whether  there  are  factors 
suggesting  that  the  life  of  the  project 
may  end  within  the  next  30  years,  and 
would  also  look  at  the  financial  viability 
of  the  licensee  for  indications  that  it 
would  be  unable  to  meet  likely  le.els  of 
expenditure  without  some  form  of 
advance  planning. 

In  other  cases,  licensees  and  others 
may  wish  to  reach  an  agreement  in  tin; 
context  of  individual  licensing  ca.ses        . 
concerning  procedures  for  pn;-  j 

reliremont  pl.iniiing  and  ftmding.  Tlu-      I 


Commission  encourages  creative 
solutions  in  this  regard. " 

Without  advance  planning,  the 
financing  of  decommissioning  costs  may 
well  cause  problems  at  the  time  of 
decommissioning.  Licensees  have 
argued  that  the  Commission  should 
impose  no  funding  requirements  in  its 
licenses.  While  the  Commission  has 
decided  not  to  adopt  any  generic 
funding  requirements,  licensees  should 
not  view  the  Commission's  decision  as 
an  impediment  to  ordering  whatever 
decommissioning  steps  it  deems 
appropriate  when  the  time  for 
decommissioning  a  particular  project 
arrives.'-^  The  licensee  has  the 
responsibility  for  project  retirement.  In 
those  situations  where  a  licensee  has 
not  been  required  to  undertake  pre- 
retirement funding,  and  it  determines 
on  its  own  that  decommissioning  is 
probable  and  the  costs  can  reasonably 
be  estiniaiud,  a  public  utility  licensee 
can  file  to  recover  such  costs  in  rates. 

If  funding  requirements  have  been 
established  in  a  license  issued  by  the 
Commission,  licensees  subject  to  the 
Commission's  ratemaking  -urisdiction 
t:an  recover  an  appropriate  share  of 
fimding  amounts  in  subsequent 
wholesale  rate  filings.'^  In  situations 
where  the  Commission  has  not  required 
pre-retirement  funding  in  a  license,  and 
it  is  subsequently  determined  tliat 
decommissioning  is  necessary,  a 
licensee  that  is  a  public  utility  may  file 
to  recover  an  appropriate  share  of 
decommissioning  costs  through 
wholesale  rates,  on  a  prospective  basis. 

The  foregoing  discussion  is  directed 
to  project-specific  funding.  The  NOI 
also  raised  the  possibility  of  establishing 
some  type  of  industry-wide  fund, 
financed  by  annual  charges  imposed  by 
the  Commission.  In  this  instance,  the 
licensee  would  not  be  pre-funding  its 
ov\Ti  decommissioning  costs  but  rather 
would  be  helping  underwrite  the  costs 
of  other  licensees  (presumably  those 
lacking  the  resources  to  meet  their  own 
obligations).  The  Commission  has 


'-  See  Consumers  Power  Company,  68  FERC 1 
61.077  at  pp.  61.380-83  (1994). 

"By  the  same  token,  the  establishment  of  a  fund 
docs  not  nece.ssarily  mean  that  a  project  will 
ultimately  be  decommissioned.  Likewise,  any 
planning  and  funding  that  does  occur  will  not 
control  the  scope  of  the  ultimate  decommissioning, 
.should  that  prove  necessary.  If  funds  prove 
inadequate,  more  will  have  to  be  supplied.  There 
may  aLso  be  more  funds  than  are  ultimately  needed. 

"If  it  turns  out  that  costs  actually  incurred  for 
decommissioning  are  greater  than  the  funding 
amounts,  the  licensee  may  seek  to  recover  the 
additional  costs  through  rates.  However,  if  it  turns 
out  that  the  costs  actually  incurred  at  the  time  of 
decommissioning  are  less  than  the  funding 
amounts,  the  licensee  and  its  shareholders  may  not 
keep  tho.se  amounts:  rather,  the  licensee  will  be 
required  to  mfimd  them  to  ratepayers. 


concluded  at  the  present  time  that  such 
a  fund  is  inappropriate.  There  is  little 
specific  evidence  concerning  the  need 
for  such  a  fund,"  while  the  practical 
problems  of  implementing  the  program 
fairly  and  administering  it  soundly 
would  be  formidable.  Should  later 
experience  with  decommissioning 
demonstrate  a  stronger  need,  the 
Commission  can  reassess  the  issue  at 
that  time. 

List  of  Subjects  in  18  CFR  Part  2 

Administrative  practice  and 
procedure,  Electric  Power,  Natural  gas. 
Pipelines,  Reporting  and  recordkeeping 
requirements. 

By  the  Ck)mmission. 

Commissioner  Bailey  dissented  with  a 
separate  statement  attached. 
Lois  D.  CashelL 

SfcreUiry, 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  2,  Chapter  I, 
Title  18  of  the  Code  of  Federal 
Regulations  as  set  forth  below. 

PART  2— GENERAL  POLICY  AND 
INTERPRETATIONS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  15  U..S.C.  717-71 7w,  3301- 
3432;  16  U.S.C.  792-825v.  2601-2645;  42 
U.S.C  4321-4361,  7101-7352. 

2.  Part  2  is  amended  by  adding  §  2.24. 
to  read  as  follows: 

§  2.24    Project  Decommissioning  at 
Relicenslng. 

The  Commission  issued  a  statement  of 
policy  on  projec;t  decommissioning  at 
relicensing  in  Docket  No.  RM93-23-000 
on  December  14,  1994. 

Note:  This  Appendix  will  not  be  published 
in  the  (lode  of  Federal  Regulations.. 

Appendix  A — Comment  Summary 

In  response  to  the  NOPR,  the 
Commission  received  comments  and 
reply  comments  from  a  great  many 
commenters,  including  municipal  and 
non-municipal  licensees;  federal,  state, 
and  local  governmental  organizations; 
national,  regional,  and  local 
environmental,  trade,  or  other 
organizations  and  associations;  and 
private  citizens.  The  more  substantial 
comments  are  identified  at  the  end  of 
this  comment  summary,  grouped  by 


"  For  example,  the  main  support  seems  to  come 
from  those  government  authorities  who  otherwise 
fear  they  might  have  to  absorb  costs  associated  with 
alMndoned  projects  owned  by  those  without 
significant  financial  resources.  However,  those 
authorities  have  not  shown  that  they  have  broadly 
implemented  such  a  program  for  permittees  within 
their  jurisdictions,  as  might  be  expected  if  m.ijor 
problems  h.id  developed  on  this  score. 


category  and  showing  the  shortened 
names  or  acronyms  used  in  this 
summary.  In  addition,  there  was  a  large 
volume  of  comments  in  the  nature  of 
one  to  three-page  letters.  Many  were 
from  individuals  (including  operators  of 
small  hydro  projects)  and  many  were 
from  local  or  regional  organizations  or 
local  branches  of  national  organizations. 

In  general,  the  commenters  fall  into 
two  distinct  groups  of  roughly  equal 
size.  One  group  takes  what  might  be 
loosely  characterized  as  a  "strict 
construction"  approach  to  the  legal 
issues,  contending  that  the 
Commission's  organic  statutes  do  not 
authorize  it  to  compel  the 
decommissioning  of  a  project  except 
under  narrowly  prescribed  procedures 
that  entail  reimbursement  of  the 
licensee.  The  advocates  of  this  position 
include  the  licensees  and  their 
organizations. 

The  second  group  might  be  loosely 
characterized  as  taking  a  broader 
approach  to  statutory  interpretation, 
contending  that  the  Commission  has 
considerable  inherent  authority  to 
decline  to  relicense  a  project  whose 
license  has  expired,  and  to  compel  the 
licensee  to  decommission  the  project 
(including,  if  appropriate,  removal  of  a 
dam  or  other  project  facilities)  at  the 
licensee's  expense.  The  advocates  of 
this  position  include  a  broad  array  of 
national,  regional,  and  local 
environmental  groups,  as  well  as  federal 
and  state  agencies. 

Many  commenters  addressed  the 
specific  questions  posed  in  the  NOPR. 
Other  commenters  expressed  more 
general  views.  Some  commenters 
expres.sed  their  legal  analysis  in  broad 
terms,  with  their  an.swers  to  the 
questions  being  framed  as  cross- 
references  to  their  broader  discussion.'" 
Many  commenters  endorsed  the  more 
extensive  comments  of  an  a$.sociation  to 
which  they  belong,  adding 
supplemental  views  or  emphasizing 
particular  points.  Many  of  the  shorter 
letters  referred  to  the  views  expressed 
by  organizations  that  filed  lengthier 
comments.  A  limited  number  of 
commenters  filed  reply  comments. 

This  summary  discusses  first  the 
comments  on  the  broader  issues  and 
then  the  comments  in  response  to  the 
specific  questions  posed  by  the  NOPR. 


">EEI.  for  instance,  discussed  the  issues  in  one 
broad  narrative:  AHPA  divided  its  comments  into 
separate  responses  to  the  specific  questions:  and 
IMHA  commented  broadly  in  the  first  half  of  its 
submission  and  then  responded  to  .specific 
questions  in  the  second  half.  Reform  and  Krnn«'bi'«-. 
also  split  their  comments  tjotweon  a  general 
discussion  .mil  siVMifn:  re>|io;isi"N  loqm'slions. 
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decommissioning  is  part  of  the 
inevitable  life  cycle  of  all  hydropower 
projects  prefer  a  more  generic  approach 
to  determining  the  Commission's  policy 
and  practice.'*^  These  commenters 
advocate  advance  planning  for 
decommissioning,  contending  that, 
absent  a  decommissioning  policy  by  the 
Commission,  the  inevitable  costs  of 
decommissioning  will  be  borne  by 
taxpayers.''-'' 

As  a  preliminary  matter,  a  number  of 
commenters  draw  a  distinction  between 
shutting  down  project  operations  and 
removing  project  facilities,  and,  along 
with  this,  a  distinction  between  the 
power  to  cause  a  project  to  cease 
operating  and  the  power  to  cause 
someone  (i.e.,  the  licensee)  to  incur  the 
expense  of  removing  its  project's 
facilities.  Licensees  concede  the 
Commission's  authority  to  terminates 
project  at  relicf^nsing  as  long  as  the 
licensee  is  compensated  for  its 
investment.  The  compensation  could 
come  from  either  a  government  or  a 
private  purchaser.*** 

In  this  regard,  several  commenters 
suggest  (but  without  legal  discussion  or 
citation)  that  an  involuntary 
decommissioning  of  a  project  would 
constitute  a  taking  of  property  without 
due  process  of  law  in  violation  of  the 
U.S.  Constitution.''''  Other  commenters 
dispute  that  assertion,  with  extended 
discussion  of  legal  precedent  in  support 
of  their  position.  In  general,  they 
contend  that  a  license  is  not  a  properly 
right,  and  that  the  termination  of  a 
license  does  not  constitute  a  taking  of 
property  even  if  the  tennination  results 
in  an  economic  loss.'"**  They  go  on  to 
contend  that  the  FPA  also  does  not 
provide  an  absolute  right  to 
compensation.*'' 

Citing  extensively  to  the  legislative 
history  of  the  FPA.  including  its 
amendments  and  precursors,  licensees 
argue  that  Congress  sought  to  encourage 
investment  in  hydro  power  projects  by 
assuring  investors  that  they  would  be 
able  to  recover  the  value  of  their  project 
at  the  expiration  of  the  license.'"'  Also 
citing  to  that  legislative  history, 
environmental  groups  and  government 
agencies  respond  that  Congress  sought 
to  protect  the  investors'  financial 
interests  in  the  event  that  the  project 
was  taken  over  and  operated  by  the 
government,  or  by  another  group  of 
investors,  after  the  license  expired,  but 


CI  mments  at  13. 
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did  not  intend  to  reimburse  the 
investors  if  the  project  was 
decommissioned  at  the  expiration  of  the 
license  term;  at  that  point,  the  investors 
would  already  have  fully  recovered 
their  investment."" 

The  crux  of  the  licensees'  positions- 
is  that  sections  14  and  15  of  the  FPA 
give  the  Commission  four  choices  at 
relicensing,  and  only  four  choices.''^  EEI 
expresses  it  as  follows:  ^^ 

hi  a  relicensing  proceeding,  FERC  has 
authority  to: 

•  issue  a  new  license  to  the  existing  licensee 
or  a  new  licensee: 

•  recommend  a  federal  takeover  in 
accordance  with  the  provision  of  the  FF'A 
applicable  to  such  action: 

•  issue  a  nonpower  license  to  an  applicant 
for  such  a  license,  or 

•  issue  annual  licenses  to  the  existing 
licensee  until  a  final  decision  is  mado. 
A  unilateral  ortier  of  surrender  to  In- 

followed  by  decommissioning  or  prMi.-c.t 
removal  at  the  licensee's  expense  are  :i(it 
options  available  to  FERC  under  the  FP.\. 

A  corollary  argument  to  this  view  is 
that  the  FPA  section  15  authority  to 
issue  an  annual  license  is  mandatory 
and  not  discretionary.  Thus,  the 
Commission  is  compelled  to  issue 
annual  licenses  (in  perpetuity  if 
necessary)  until  such  time  as  it  either 
issues  a  new  license  or  a  nonpower 
license  or  recommends  federal  takeover; 
the  FPA  does  not  afford  the  Commission 
the  option  of  issuing  no  license  at  all.  ''^ 

Environmental  groups  and 
government  agencies  characterize  this 
result  as  "absurd."'*  Discussing  the 
standards  in  sections  4  and  10  of  the 


"'Sec.  e.g.  Reform  at  5-6.  11-13. 
"'Reformat  13-14. 
•^See  discussion  and  citation  l)t;low. 
"■"  See  e.g..  Pacificorp  at  3. 
""Kennebec  at  12-18;  Walton  at  7-8. 
<«  Kennebec  at  18-20. 

"■NHAat  ll-l«:EEIat  18.  20-33:  Piikn  at  »-n; 
.Ml.  Ho{n»  at  4-=>. 


"  Sep.  eg,  Wisconsin  Department  at  .1-1  :i:" 
Washinston  Department  at  1-2. 

''■Sci'.eg.  EEIi<l  16-20. 

"Sortion  14  of  the  FPA.  16  IJSC  807.  .iiithorizes 
federal  takeover  of  hydropower  projects  at  the 
expiration  of  the  license,  pursuant  to  prescribed 
procedures,  and  provided  that  the  United  States 
pavs  the  licensee  its  "net  investment"  in  the 
project,  not  to  exceed  its  "fair  value."  Section  15. 
16  use  808.  prescribes  the  relicensing  procedures 
in  the  event  that  there  is  no  federal  takeover  under 
.section  14.  These  procedures  include  issuance  of  a 
new  license  (to  either  the  existing  licensee  or  a  new 
licensee),  an  annual  license,  or  a  nonpower  license. 

The  rompen.<;i'lion  to  t>e  paid  by  the  new  owner 
to  the  prior  owner  is  defined  in  section  14  to  be 
"the  net  investment  of  the  licensee  in  the  project 
or  projects  taken,  not  to  exceed  the  fair  value  of  the 
properly  taken,  plus  such  reasonable  damages,  if 
anv.  to  property  of  the  licensee  valuable, 
serviccible.  and  dependent  as  above  set  forth  but 
not  taken,  as  may  be  caused  liy  the  severance 
ther.!trom  of  properly  taken." 

"EEI  at  3-4.  Scp  oAio  NHA  at  7-8.  EEI  further 
contends  (at  13-14)  that  nonpower  licenses  can 
onlv  be  used  as  the  transitional  authority  pending 
assumption  of  jurisdiction  by  another  agency,  and 
cannot  be  used  as  a  vehicle  to  implant  an 
involuntary  decommissioning. 

■"Scecg.  EEI  at  25,  29:  Chelan  at  15-16.  . 

"•  See.  e.g..  Kennebec  at  30-34;  Kennebec  re|)!y        ! 
(omraenls at  6-7:  Michigan  at  8.  | 


FPA.s''  as  amended  by  the  Electric 
Consumers  Protection  Act  of  1986 
(ECPA),  they  note  that  the  Commission 
is  required  to  conduct  an  extensive 
inquiry  into  the  alternative,  non-power 
uses  of  the  water,  and  to  consider  those 
u,ses  in  deciding  whether  to  issue  a  new 
license.  They  argue  from  this  that 
Congress  surely  intended  for  the 
Commission  to  have  the  authority  to 
conclude  that  issuance  of  any  form  of 
license  (whether  new,  annual,  or 
nonpower)  would  be  inconsistent  with 
the  public  interest,  and  to  implement 
that  conclusion  by  not  issuing  any 
license  ""*  Citing  the  legislative  history 
of  the  i  FA  and  its  predecessor,  the 
Federul  Water  Power  Act.  these 
commenters  contend  that  Congress 
intended  licenses  to  be  for  a  finite  term 
with  a  definite  end,  implying  that  they 
need  not  be  renewed  or  reissued.'^  They 
construe  the  provision  for  annual 
licenses  as  applying  solely  during  the 
pendency  of  the  relicense  proceedings; 
if  those  proceedings  conclude  with  a 
determination  to  not  issue  a  license, 
then  there  is  no  further  obligation  to 
issue  annual  licenses.*"' 


Reform  points  out  that  licensees  are 
required  to  obtain  a  water  quality 
certification  under  section  401(a)  of  the 
Clean  Water  Act "'  as  a  prerequisite  to 
receiving  a  new  license.  Reform 
contends  that  it  would  be  absurd  to 
construe  the  FPA  as  requiring  issuance 
of  an  annual  license  in  perpetuity  in  the 
event  that  the  water  quality  certification 
was  denied."^ 

Commerce  contends  that  the  authority 
to  withhold  permission  is  basic  to  and 
inherent  in  the  concept  of  a  license. 
Commerce  construes  the  FPA,  as 
amended,  and  its  legislative  history,  as 
re.serving  "paramount  rights"  in  the 
United  States  over  navigable  waters,  and 
refers  to  "the  generic  powers  and 
authority  of  the  Commission  set  forth  in 
section  4(e)  to  exercise  discretion  in 
determining  whether  or  not  to  issue  a  ' 
licensee."'*-'  Commerce  construes  the 
nonissuance  of  a  license  as  the  "no 
action"  alternative  under  the  National 
Environmental  Policy  Act  (NEPA),  and 
seems  to  construe  NEPA  itself  as 
supporting  adoption  of  a 
decommissioning  alternative.'*^ 


Licensees  also  contend  that  section  6 
of  the  FPA'*'^  requires  mutual  agreement 
between  the  licensee  and  the 
Commission  as  a  prerequisite  to  any 
Conimi.ssion  order  requiring  removal  of 
project  facilities.***  Other  commenters 
respond  fhat  section  6  applies  only 
during  the  term  of  the  license,  and  does 
not  preclude  unilateral  Commission 
action  to  compel  removal  of  facilities 
after  the  license  has  expired."' 

Municipal  licensees  also  emphasize 
the  Act  of  August  15,  1953,'*'*  which 
made  certain  provisions  of  the  FPA 
•inapplicable  to  states  and 
municipalities,  including  the  section  14 
authorization  of  federal  takeover  upon 
payment  of  the  "net  investment"  in  the 
project.  Municipal  licensees  emphasize 
that  the  purpose  of  the  1953  legislation 
was  "to  provide  greater  certainty  to  state 
and  municipal  licensees  that  the  public 
uses  and  benefits  conferred  by  such 
projects  will  not  be  disrupted,""'*  and  to 
assist  state  and  municipal  agencies  in 
financing  their  projects  through  the  sale 
of  revenue  bonds  with  amortization 
schedules  beyond  the  term  of  the 
license.  The.se  commenters  contend  that 
Congress  deliberately  eliminated  the 
possibility  of  federal  takeover  of 
municipal  projects  so  as  to  encourage 
investment  in  them,  and  fhat  requiring 
decommissioning  at  the  end  of  the 
licen.se  term  would  be  inconsistent  with 
the  purpose  of  the  1953  legislation.'*' 

Environmental  groups  and 
government  agencies  suggest  a  variety  of 
sources  of  legal  authority  to  compel 
licensees  to  remove  project  facilities  at 
the  expiration  of  a  license  if  a  new 
license  isn't  issued.  Some  commenters 
suggest  that  the  Rivers  and  Harbors  Ad 
of  1899  provides  a  source  of  authority 
with  respect  to  the  removal  of  project 
works  on  navigable  waters.*"  Some 
commenters  cite  section  23(b)  of  the 
FPA,^'  which  requires  a  Commission 
license  as  a  prerequisite  to  construction, 
operation,  or  maintenance  of 
hydropower  facilities;  they  contend  that 
the  power  to  order  removal  of  existing 
unauthorized  facilities  is  inherent  in  the 
power  to  decline  to  authorize  those 
facilities.'"  Some  commenters  cite 


"16  use  797  and  803. 
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sections  4(g).  10(c).  and  309  of  the 
FPA.""*  Others  point  to  historical 
precedent.''''  Kennebec  suggests  that  the 
Commission  can  compel  removal  of 
facilities  either  by  a  direct  order  under 
FPA  section  23(b)  or  by  a  "fon;ed 
surrender.  "''^' 

Licensees  contend  that  their 
construction  of  the  FPA  is  consisft'nt 
with  court  and  Commission  decisions.'*' 
Environmental  groups  and  goveninietit 
agencies  cite  judicial  precedents 
supporting  their  more  expansive 
interpretation  of  the  statutory  scheme. "• 

Licensees  refer  to  the  enactment  by 
Congress  in  1992  of  the  Elwha  River 
Ecosy.stem  and  Fisheries  Act,"'  which 
provides  a  scheme  for  compensation  in 
the  event  of  the  decommissioning  of 
projects  on  the  Elwha  River  in 
Washington.  Licensees  contend  that  this 
legislation  further  confirms  that  the 
overall  intent  of  Congress,  and  the 
overall  scheme  of  hydro  legislation,  is 
that  decommissioning  and  dam  n-niov.-ii 
is  a  federal  responsibility  to  be 
implemented  through  federal  takeover 
with  full  reimbursement  of  the 
licensee.'""  Environmental  groups 
respond  that  the  Elwha  River  legisl.ilioii 
is  unique  to  the  peculiar  facts  and 
circumstances  of  that  river  and  its 
projects  and  has  no  dispositive  or 
precedential  value  with  respect  to  tl.i' 
rest  of  the  legislative  scheme. 

Licensees  stress  that  hydropower 
projects  provide  clean,  renewable 
energy,  and  contend  that  the  FPA  was 
enacted  to  foster  development  of  those 
resources.  Licensees  also  emphasize  the 
envii^nmental  and  recreational  benefits 
of  their  projects.  Environmental  groups, 
emphasizing  the  more  recent 
amendments  to  the  FPA  that  retiuire 
consideration  of  fish  and  wildlife 
resources  and  other  alternative  uses  of 
water,  contend  that  hydropower  proj«Hls 
inevitably  alter  the  physical 
environment  to  its  detriment,  by 
bIcK:king  rivers  and  flooding  land,  etc. 


comments  at  5-6:  EEI  reply  comments  al  26;  Diili- 
reply  comments  at  3. 

■"Interior  at  1:  Reform  at  16,  2.5-27:  Ki-nnobocot 
22-23.  25-26.  Section  4(g)  of  the  FPA.  16  I'.SC 
797(g).  authorizes  the  Commi.ssion  to  conduct 
investigations.  Section  10(c)  of  the  FPA.  16  U.SC 
803(c),  requires  the  licensee  to  maintain  and  repair 
the  project.  Section  309  of  the  FPA,  16  USC  825h. 
comers  general  authority  on  the  Commission  to 
implement  the  FPA.  Licensees  disagree.  APPA 
reply  comments  at  2:  EEI  reply  comments  at  12. 

■"  See.  e.g..  Kennebec  at  20-21. 

*>/(/.  at  27-28. 

•"See.  e.g..  NHA  at  9-1 1.  16:  EEI  at  39-43. 

•"See,  e.g..  Reform  at  16-19,  22-24;  Interior  at  2. 
Licensees  disagriH!.  Sec,  e.g.,  EEI  reply  comments  .it 
:»(>-31. 

"^  Pub.  UNO.  102-495. 

'••'NHA  at  18-20;  EEI  at  43-48:  APPA  at  14-15; 
lames  at  5-7. 
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B.  Specific  Qi\estions 

The  NOPR 
questions.  Foi 
question  is  re 
a  summary  of 
it. 


>osed  15  specific 
convenience  each 
)rinted  here,  followed  by 
the  comments  received  on 


1.  Does  the  Ctnim 
to  determine 
operated  or 
whose  original 
Commission 
for  the  project 
license  or  a  no 
recommending!  federal 


..-.ission  have  the  authority 
no  project  should  he 
ma  ntained  at  the  site  of  a  project 
license  has  expired?  May  the 
ine  to  issue  a  new  license 
ithout  issuing  an  annual 
ipower  license  or 
'  takeover? 


ithit 


I  decl 


The  comments 
summarized 
first  sentence 
Commission 
recommend 
full  compens^ti 
licensee, 
government 
implicit  authority 
any  license 
nor  a  nonpo\ .' 
license.  Lice 
Commission 
license  it  mu^t 
license  or  a 
recommend 
Environmen 
once  the  reli 
there  is  no 
annual  licences 
thereof). 

2.  Docs  the 
to  require  the 
file  an  appli 
no  new  application 
Commission 
license  to  decern 
cease  operati 

NHA  cont 
precludes  i 
unless  no  a 
has  been  fi 
refuses  to  a 
license  tend  jred 
the  Commisiion 
refusal  to  ac:ept 
license,  or  a 
operations 
surrender, 
restraints  or 
compel  part  cular 
of  facilities) 
otxurred.'"'' 
In  addition 


on  these  issues  were 
i  ibove.  With  respect  to  the 
licensees  contend  that  the 
i  authority  is  limited  to 
federal  takeover  with 
on  to  the  original 
Environmental  groups  and 
<  gencies  disagree,  finding 
irity  to  decline  to  is.sue 
all,  neither  a  new  license, 
er  license,  nor  an  annual 
sees  contend  that  if  the 
does  not  issue  a  new 
issue  either  an  annual 
r  onpower  license  or 
ederal  takeover. 
I  al  groups  contend  that 
:ense  proceeding  has  ended 
further  requirement  to  issue 
(or  anything  else  in  lieu 


ical 


provisions 
contends 


2  ; 


""NllAal 
i"-W.  at25- 
'•"  Reform  a 


JMI 
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I  k)mmission  have  the  authority 
wider  of  an  annual  license  to 
ion  to  surrender  it?  Assuming 
has  been  filed,  can  the 
r  squire  the  holder  of  an  annual 

mission  the  project  and 
I*  it? 

mds  that  FPA  section  6 
n  voluntary  decommissioning 
ication  for  a  new  license 
or  the  original  licensee 
t  r.ept  the  terms  of  the  new 
to  it.""  NHA  believes 
could  construe  a 
a  "reasonable"  new 
cessation  of  project 
IS  constituting  an  implied 

with  substantial  legal 
the  Commission's  ability  to 
actions  (e.^'..  removal 
after  surrender  has 


fpli 
filtd 


hut 


to  other  statutory 
iscussed  above.  Reform 
thfat  the  Commission  could 
issue  a  non  »ower  license,  "on  its  own 
motion"  un  ier  FPA  section  15(f).  that 
compelled  i  licensee  to  decommission 
its  project,  i  emove  project  facilities,  and 
restore  the  )roject  site.""  Kennebec. 


finds  such  authority  inherent  in  FPA 
section  309,  and  would  use  an  annual 
license  as  the  vehicle  to  compel 
decommissioning  aivd  site  restoration.'"* 
Interior  suggests  that  the  Commission 
can  use  either  a  nonpower  license  or  an 
annual  license  as  a  vehicle  for  ' 
mandating  decommissioning.'"^ 

Commerce  believes  that  the 
Commission  can  reasonably  conclude 
that  Congress  left  a  gap  in  the  statutory 
scheme,  and  that  the  Commission  can 
utilize  its  "policymaking  authority  and 
expertise"  to  fill  that  gap  by  construing 
the  FPA  to  authorize  the  Commission 
"to  order  the  surrender  of  an  expired 
license  and  require  the 
decommissioning  of  the  project  by  the 
license  holder."  Commerce  "encourages 
the  Commission  to  take  further 
regulatory  or  interpretive  action  to 
provide  a  better  foundation"  for  this 
position.'"^ 

3.  Should  the  licensee's  conduct  and/or  the 
particular  circumstances  of  the  case  affect  in 
any  way  the  Commission's  authority 
regarding  decommissioning?  For  example, 
should  it  make  any  difference  if  the  licensee 
requests  or  consents  to  project 
decommissioning?  Should  it  make  any 
difference  if  the  decommissioning  issue 
affects  only  part  of  a  project  (such  as  a 
resen'oir.  dam,  or  some  other  project 
facility)? 

Interior  and  Commerce  regard  these 
factors  as  irrelevant  to  the  Commission's 
authority  to  mandate 
decommissioning.'"''  Kennebec  suggests 
that  the  Commission's  analysis  under 
FPA  sections  4  and  10  could  result  in 
a  determination  to  omit  authority  at 
relicensing  for  some  previously-licensed 
project  facilities."*  APPA  agrees, 
provided  that  the  new  license  as  a 
whole  is  "reasonable."  '"^  Reform 
suggests  use  of  FPA  section  23(b)  to 
remove  those  portions  of  a  project  that 
are  located  in  navigable  waters."" 

4.  Does  question  No.  1  pose  an  implicit 
choice  between  licensee  responsibility  and 
federal  takeover,  i.e.,  an  implicit  choice  as  to 
who  is  responsible  for  removing  project 
vvDrks  and  who  should  boar  that  cost?  If  the 
Conmiission  required  the  holder  of  an  annual 
license  to  file  an  application  to  surrender  it, 
would  the  Commission  be  required  to  ensure 
that  the  annual  licensee  received  its  "net 
investment"  in  the  project  and  reasonable 
severance  damagos? 

NHA  contends  that  the  choice  is 
explicit,  and  is  determined  by  the 


25. 
7. 
2.V-28  EEl. 


it  2r>-27,  ii!siigrM!>. 


"•^Kennebec  at  3H. 
'"^ Interior  at  1. 

'"•Commerce  at  5-7. 

'"■' Interior  at  6;  Commerrt!  al  H. 
"••  Kennetiec  at  40. 
""APPA  at  6-7. 
""Rnformai  29. 


FPA." '  APPA  distinguishes  the  federal 
takeover  process  under  FPA  section  14 
from  a  voluntary  "surrender"  within  the 
mutual  agreement  parameters  of  FPA 
section  6;  notes  that  municipal  license 
projects  "are  not  subject  to  recaptijire  or 
relicensing  at  the  Section  14  price  ";  and 
contends  that  FPA  section  15  requires 
issuance  of  annual  licenses  "until  it 
receives  the  compensation  to  which  it 
would  be  entitled  in  a  federal  takeover, 
paid  either  by  the  United  States  or  a 
new  licensee,  or  until  it  is  offered  a  new 
license  on  reasonable  terms"  defined  as 
"terms  which  yield  a  license  that  would 
be  valued  at  no  less  than  the  takeover 
cempensation."  "^ 

Reform  distinguishes  between  the 
transfer  of  a  project  and  the 
decommissioning  of  a  project, 
contending  that  under  FPA  sections  14 
and  15  the  licensee  is  entitled  to  recover 
its  net  investment  and  reasonable 
severance  costs  only  in  the  event  of  a 
federal  takeover,  third  party  takeover,  or 
grant  of  a  nonpower  license,  all  of 
which  involve  a  transfer  of  ownership  of 
a  project.  In  Reform's  view,  in  the  event 
of  decommissioning  of  the  project — 
either  voluntary  or  involuntary — there  is 
no  change  of  ownership  and,  therefore, 
the  "licensee  does  not  qualify  for  the 
return  of  its  net  investment"  "■' 

Kennebec  contends  that  the 
Commission  has  the  legal  authority  to 
determine,  in  effect,  who  should  most 
appropriately  bear  the  cost  of 
decommissioning:  the  "taxpayer" 
through  federal  takeover  or  the  licensee. 
Kennebec  believes  those  costs  are  most 
efficiently  and  appropriately  borne  by 
the  licensee."-' 

Interior  and  Commerce  agree  that 
compensation  of  the  licensee's  net 
investment  is  required  if  the  project  is 
taken  over,  but  not  if  it  is 
decommissioned. '  '■'' 

5.  Barring  federal  takeover  or  issuance  of 
a  non-power  license  or  of  a  new  license  to 
a  third  party  applicant,  must  an  existing 
licensee  be  given  a  new  license  with 
whatever  conditions  are  necessary  for 
mitigation,  enhancement,  and  protection  of 
natural  resources  regardless  of  the  effect  of 
the  conditions  on  the  economic  viability  of 
the  project?  If  such  a  new  license  were  issued 
and  the  applicant  declined  the  license, 
refused  to  comply  with  its  terms,  or  indicated 
an  intent  to  abandon  the  project,  could  the 
Commission  construe  the  applicant/existing 
licensee's  position  as  ajie  facto  application 
to  surrender  the  license?  Could  the 
Commission  then  order  the  decommissioning 
of  part  or  all  of  the  project  (with  or  without 
removal  of  project  facilities)? 


i"NU.\at  30. 

"-'AI'PAal7-9. 

'"Reformat  30-31:  ser  o/>i*  Krnnutkx.il  4  J 

i"Kennf!b«:at  41. 

"^  Interior  al  (i:  Oimmorce  at  H-9. 


NHA  contends  that  FPA  section  15 
requires  that  new  licenses  must  be 
issued  "upon  reasonable  terms,"  and 
that  this  precludes  issuance  of  a  new 
license  containing  environmental 
mitigation  measures  whose  costs  render 
the  project  uneconomic.'""  NHA  would 
also  regard  such  a  result  as  an 
impermissible  balancing  of 
developmental  and  nondevelopmenfal 
values  under  the  ECPA  amendments  to 
thePTA.'" 

APPA  contends  that  if  the 
Commission  does  not  recommend 
federal  takeover,  issue  a  nonpower 
license,  or  issue  a  new  license  "on 
reasonable  terms,"  then  it  must 
continue  issuing  annual  licenses:  it 
cannot  terminate  the  proceeding  and 
stop  issuing  annual  licenses  if  a  licensee 
rejects  an  "unreasonable"  new  license. 
APPA  then  goes  on  to  explore  the 
potential  applicability  of  the  Rivers  and 
Harbors  Act,  and  sections  4(g)  and  23(b) 
of  the  FPA,  with  respect  to  removal  of 
facilities  after  a  license  has  expired,  and 
also  explores  the  related  ramifications  of 
sections  26  and  31  of  the  FPA."« 

Reform  suggests  a  variety  of  legal 
authority  to  which  the  Commission 
might  resort  if  a  licensee  declines  to 
accept  a  new  license,  or  accepts  it  but 
declines  to  implement  the  mitigatory 
measures  that  render  it  uneconomic.""* 
Kennebec  contends  that  sections  10  and 
15  of  the  FPA  provide  adequate 
authority  to  impose  reasonable 
environmental  conditions  on  a  new 
license  even  if  those  conditions  render 
the  project  uneconomic.  Kennebec 
further  contends  that  the  Commission 
has  authority  to  compel  the  licensee  to 
"remove  the  project"  if  the  licensee 
declines  to  accept  a  new  licen.se  so 
conditioned.'-" 

Interior  contends  that  the  Commission 
must  deny  the  relicense  application  if 
continued  operation  of  the  project  is  not 
in  the  national  interest.  Under  the 
circumstances  posited  in  the  latter  part 
of  the  question,  Interior  would  have  the 
Commission  pursue  the  matter  as  a  de 
facto  license  surrender  or  as  an 
enforcement  case  under  section  31  of 
the  FPA.'-'  Commen:e,  New  York,  and 
Michigan,  would  treat  it  as  a  de  facto 
surrender. '*2 


'"•NHA  at  31. 

"'NHA  at  31-33. 

' "  APPA  at  9-12.  Sections  26  and  31  of  the  FPA. 
16  U.S.C.  820  and  823b.  generally  pertain  to 
violation  of  the  terms  of  a  license  and  Commission 
remedies  in  response  thereto.  Sep  also  EEl  at  27. 

"''Reformat  32. 

'^'Kennebec  at  44— 16. 

'"  Interior  al  7. 

"■  Commerce  at  9-10;  New  York  at  2:  Michigan 
at  9. 


6.  If  the  Commission  has  the  authority  to 
require  the  holder  of  an  annual  license  to  file 
an  application  to  surrender  it,  and  if  the 
Commission  requires  that  the  project  be 
decommissioned,  may  the  Com.mission 
require  an  existing  licensee  to  install  new 
project  facilities  to  protect  the  environment, 
such  as  fish  screens  or  fish  passage  facilities, 
as  part  of  the  decommissioning  process?  May 
the  Commission  require  the  existing  licensee 
to  remove  any  project  facilities  as  part  of  the 
decommissioning  process  or.  alternatively,  to 
maintain  certain  project  facilities  in 
perpetuity  as  part  of  that  process?  In 
particular,  does  the  Commission  have  the 
legal  authority  to  require  removal  of  a  dam 
as  part  of  the  relicensing  prof  ess?  Would  the 
answers  to  any  of  the  above  be  different  if 
only  part  of  the  project  were 
decommissioned? 

NHA  contends  that,  in  a  surrender  or 
decommissioning  situation,  the 
Commission's  jurisdiction  terminates 
and  passes  on  to  relevant  federal  or  state 
authorities  once  the  license  has  been 
surrendered  and  the  project  has  ceased 
generating  electricity.'-'  APPA  notes 
that  many  licensees  lease  their  dams  but 
do  not  own  them,  and  that  the  leases  are 
not  likely  to  permit  removal  of  the 
dam.'2-»  APPA  contends  that  the 
Commission's  statutory  responsibility  is 
to  regulate  functioning  hydropower 
projects,  and  that  "ecosystem 
restoration"  after  decommissioning  is 
the  province  of  other  governmental 
agencies.'-^  Montana  Power  contends 
that  the  licensee's  obligations  are 
limited  to  making  certain  that  the 
project  is  no  longer  capable  of 
generating  electricity  and  ensuring  that 
the  dam  is  left  in  a  safe  condition.  '''• 

Reform  contends  that  the  Commission 
has  inherent  authority  to  attach 
environmental  mitigatory  conditions  at 
any  stage,  including  decommissioning. 
Reform  suggests  that,  in  the  long  run. 
removal  of  a  dam  would  be  less  costly 
than  "perpetual"  maintenance  and 
rebuilding  of  it.'-' 

Citing  section  23(b)  of  the  FPA, 
Kennebec  also  finds  inherent  authority 
to  mandate  environmental  mitigation  at 
decommissioning.  Kennebec  construes 
such  measures  as  less  costly  than 
removal  of  the  project,  and  therefore 
inherent  in  the  authority  it  perceives  for 
the  Commission  to  mandate  project 
removal.'-"  Kennebec  also  contends  that 
the  Commission  has  authority  to  compel 
a  licensee  to  remove  its  dam  at  the 
expiration  of  its  licen.se. '^ 


- "  NHA  at  34;  see  also  Central  Maine  al  4. 

^-•APPAatn. 

"Walls. 

-"Montana  Power  at  10. 

-'Reformat  33-34. 

^Kennebec  at  45— »6. 

-''Kennebec  reply  comments  at  8-1 1. 


Interior  and  Commerce  believe  that 
the  Commission  has  inherent  authority 
to  mandate  either  partial  or  total 
decommissioning,  with  or  without 
environmental  mitigatory  m.easures. ' ^-' 
Commerce  contends  that  the 
Commission  should  require  installation 
of  new  fish  passage  facilities  as  part  of 
a  surrender  or  decommissioning  process 
if  the  Commission  deems  such  fishways 
necessary  or  if  such  facilities  are 
prescribed  by  the  Secretary  of 
Commerce  or  the  Secretary  of  Interior 
pursuant  to  section  18  of  the  FPA.'" 

7.  May  the  Commission  issue  a  new  license 
to  an  existing  licensee  that  prefers  to 
continue  operating  a  project  that  is  no  longer 
economical,  rather  that  incur  the  one-time 
cost  of  decommissioning  the  project? 

NHA  points  out  that  the  cost  of 
decommissioning  a  project  must  be 
factored  into  the  deteiTnination  of  which 
alternative  is  the  most  economical.  In 
other  words,  it  may  be  less  costiv  to 
operate  the  project  than  to  shut  it  down 
or  remove  it.  NHA  encourages  the 
Commission  to  defer  to  market  forces  to 
deierminethe  future  economic  viability 
of  existing,  operating  projects."^ 

Reform  contends  that  since  all 
projects  have  a  finite  life,  the  one-time 
cost  of  decommissioning  is  inevitable 
and  does  not  justify  opc.-ation  of  an 
otherwise  uneconomic  project.''' 
Several  commenfers  point  out  that  a 
project  may  have  beneficial  flood 
control  or  recreational  purposes  that 
justify  continuation  of  its  operations 
even  if  its  electric  generating  functions 
are  not,  by  themselves,  economic. ''■• 

The  Western  Urban  Water  Coalition 
stres.ses  the  importance  of  not 
decommissioning  hydropower  projects 
that  serve  municipal  water  supply 
purposes,  which  is  often  a  vital  prim.ary 
or  secondary  purpose  of  projects  that 
also  generate  electricity.  In  this  regard, 
it  refers  to  FP.A  section  15(f)  as 
providing  a  mechanism  for  municipal 
licensees,  through  the  use  of  nonpower 
licenijes,  to  temporarily  ensure  the 
continued  operation  of  projects  that  are 
needed  for  water  supply  purposes.  "■'^  It 
also  recommends  preparation  of  an 
environmental  impact  statement  that 
analyzes  the  impact,  of  any  propo.sed 
decommissioning  of  a  project,  on  water 
supply  and  existing  water  supplv 


' ""  Interior  al  7-8;  Commerce  at  1 1 . 

'"Commerce  at  10.  Section  18  of  the  FPA.  16 
use  811.  requires  the  Commission  to  include  the 
Secretaries'  fishway  pre,scriptions  in  any  lia•^.^«•  it 
issues. 

"'NHAal  35-37. 

"^Reformat  34-35. 

■'^Kennebm;  at  47;  Nebraska  al  3—);  New  York  at 
2;  Brazos. 

'*'VV;»lnral  3-5.  10. 
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that  there  is  no  means  of 

project's  useful  life:  it  can 
jrinined  after  the  fact  on  a 

basis.  NHA  refers  to  U.S. 
t  have  been  in  operation 
ious  century,  and  dams  in 

vion  that  have  stored  water 

for  over  2000  years.  NHA 
roiects  can  bt^  damaged  or 
natural  events  (f.<,'.. 

landslides,  or  floodsl,  or 
ered  obsolete  by  improper  or 
lesign  or  construction,  or  by 
aintenance  or  operation.  A 

ful  life  could  also  be 
economic  circumstances,  or 
itions  imposed  in  a  license 
lated  costs. ' '" 
ates  that  "iisefu!  lite"  has 
d  as  "the  number  of  years  as 
acility  plus  the  number  of 
indeterminate  load 
'  Wisconsin  Electric  suggests 

based  on  "useful  economic 
red  in  terms  of  the  project's 
e  value  of  its  energy,  and  its 

ure  costs.'*'  Walton  defines 


"useful  life"  as  the  length  of  time  during 
which  the  project  is  profitable,  but  with 
profitability  adjusted  to  include  "social 
and  environmental  costs"  including  the 
costs  of  dam  removal  and  asso<;iated 
sediment  control.'*^ 

Interior  believes  that  it  is  reasonable 
to  require  the  licensee  to  bear  the  cost 
of  decommi-ssioning  after  it  has  enjoyed 
the  economic  benefits  of  thp  license.'*' 
Commerce  urges  the  Commission  to 
require  prompt  removal  of  project 
facilities  within  a  "reasonable  period  " 
after  expiration  of  the  license  "rather 
than  allowing  projects  to  remain 
abandoned  until  the  end  of  a  'useful  life' 
threshold."'-" 

New  York  notes  that  the  "useful  life" 
of  a  hydropower  project  could  run  nnu.h 
longer  than  that  of  a  nuclear  plant,  and 
that  the  project  could  be  abandoned 
well  before  it  reaches  the  end  of  that 
useful  life.  Therefore.  New  York  would 
require  that  decommissioning  planning 
take  place  at  the  midpoint  of  the  term 
of  the  license.'*"* 

Susquehanna  recommends  that  "the 
Commission  should  commission  a 
comprehensive  study  to  develop 
guidelines  to  determine  the  useful  life 
and  projected  cost  of  decommissioning 
a  'typical'  or  generic  project." 
Susquehanna  recommends  that 
licensees  submit  decommissioning 
.studies  20  years  in  advant:e  of  licen.se 
expiration;  Susquehanna  believes  this 
would  provide  adequate  time  for 
planning.'*'' 

Oregon  advises  that  the  Oregon  Public 
Utility  Commission  has  the  authority  to 
allow  rate  recovery  for  project 
decommissioning  for  regulated  utilities. 
Oregon  suggests  that  unregulated  project 
owners  could  treat  decommissioning  as 
a  cost  of  doing  business."*" 

Alabama  Power  points  out  that  if  the 
Commission  determines  that  the  public 
interest  mandates  relicensing  a  project 
after  a  trust  fund  has  been  a<;cunuilated 
to  decommission  it,  then  the  trust  will 
ha\e  increased  the  operating  cost  of  the 
project  forno  useful  purpose.'*" 

y.  Assuming  that  project  facilities  reniovul/ 
(leioininissinning  is  the  project  owner's 
responsibility,  how  should  the  appropriati; 
time  to  begin  recognition  of  this  liability  bi- 
determined  in  light  of  the  fact  that  most 
projirrts  continue  to  be  economic  wht-n  the 
original  license  expires?  Would  it  be 
appropriate  to  impose  such  a  n:quirement  .it 
thr:  time  the  first  new  license  is  issued? 
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NHA  reiterates  its  view  that  the  useful 
life  of  a  project  cannot  be  determined  in 
advance,  and  that  licensees  cannot  be 
compelled  to  decommission  their 
projects  without  their  consent. 
Therefore,  it  rejects  any  generic  rule  on 
this  subject.'*^ 

APPA  points  out  that 
decommissioning  in  the  sense  of 
shutting  down  project  operations 
without  removing  the  dam  is  relatively 
inexpensive,  and  contends  that 
rentoving  a  dam  is  too  speculative  to 
warrant  collection  of  funds  in  advance. 
APPA  would  allow  licensees  fiexibility 
to  determine  when  and  how  to 
accumulate  funding  for 
decommissioning,  noting  that  project 
costs  are  frequently  front-loaded  in  the 
earlier  years  of  the  project.' ''" 

Interior  and  Reform  advocate 
inclusion  in  all  licenses  of  a  condition 
reserving  the  Commission's  right  to 
mandate  decommissioning  of  the  project 
if  it  ceases  to  be  in  the  public  interest 
to  continue  operating  it.'^'  Commerce 
would  review  the  propriety  of 
decommissioning  at  license 
expiration."-' 

10.  (;an  the  (Commission  ccmdition  now 
licenses  (if  so  requested)  to  require  a  reserve 
or  trust  fund  that  could  be  used  to  finance 
the  cost  of  d(!Commissioning  and/or  the 
removal  of  project  facilities  when  the;  lunv 
license  expires?  If  so.  under  what 
circumstances  should  it  do  so? 

NHA  contends  that,  since  in  its  view 
the  Commission  lacks  statutory 
authority  to  compel  decommissioning,  it 
also  lacks  legal  authority  to  mandate  .i 
trust  fund  for  that  purpose.''"'  APPA 
finds  legal  authority  for  a  trust  fund 
onlv  with  respect  to  minor  licenses 
when  sections  14  and  If)  of  the  FPA  are 
waived.'"'* 

Reform  finds  legal  authority  for 
mandating  trust  funds  in  .section  !()((. )  of 
the  FPA.  and  would  have  the 
Coiiuni.ssion  issue  regulations  requiring 
the  creation  of  trust  funds.  Reform 
would  also  require  licensees  to  submit 
decommissioning  plans.'"''' 

Referring  to  regulations  governing  the 
decommissioning  of  nui;lear  facilities, 
Susquehanna  believes  that  a 
decommissioning  trust  fund 
rtjquirement  would  fall  within  Ihe  scope 
of  the  Conmiission's  authority,  but  dotss 
not  elaborate  on  the  source  ol  that  legal 
authority. '•*• 
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Oregon  notes  that  its  Energy  Facility 
Siting  Council  has  adopted  regulations 
that  require  site  certificate  applicants  to 
demonstrate  their  ability  to  pay  for 
decommi.ssioning.'57 

Michigan  contends  that  "by  requiring 
the  establishment  of  funding 
mechanisms,  FERC  will  ensure  that  a 
marginally-funded  prospective  licensee 
is  only  issued  a  lic-ense  if  it  has  the 
funds  to  eventually  retire  the 
project.  "'58 

Public  Pool  contends  that  the 
Cojnmission  cannot  mandate 
involuntary  decommissioning,  but  states 
that  in  the  event  of  voluntary  surrender 
or  abandonment  the  licensee  would  be 
responsible  for  ensuring  public  health 
and  safety,  including  removal  of 
facilities  if  necessary,  and  that  a  funding 
mechanism  may  be  appropriate  for  this 
purpose. '5" 

Consolidated  contends  that 
establishing  mandated  reserve  funds  for 
decommissioning  places  a 
disproportionate  burden  on 
independent  non-utility  licensees  aod 
industrial  owners  because  investor- 
owned  utilities  and  municipalities  can 
recover  the  additional  cost  of 
decommissioning  from  their  respective 
ratepayers  and  taxpayers. 'S" 
Washington  Water  believes  that,  as  an 
investor-owned  utility,  it  would  be 
required  to  pay  income  taxes  on  the 
revenues  collected  for  such  a  fund,  and 
would  therefore  have  to  charge  its 
customers  more  than  the  direct  cost  of 
the  fund.'ei 

Wisconsin  Electric  suggests  that  the 
revenues  allocated  to  a  trust  fund  for 
decommissioning  might  otherwise  be 
used  to  finance  "upgrades,  replacement, 
repair  and  redevelopment"  of  a  project, 
suggesting  that  the  requirement  for  a 
trust  fund  would  shorten  the  useful  life 
of  the  project  by  reducing  its  level  of 
maintenance.  Wisconsin  Electric  further 
suggests  that,  if  the  Commission 
mandates  a  trust  fund,  it  should  reduce 
its  maintenance  standards 
commensurately.'" 

11.  There  are  licensees  over  which  the 
Commission  does  not  have  ratemaking 
jurisdiction.  Should  the  Commission 
establish  accounting  or  other  requirements 
and  undertake  to  audit  these  entities  to 
ensure  the  availability  of  funds  for 
decommissioning? 

NHA  contends  that,  since  in  NHA's 
view  the  Commission  lacks  authority  to 
mandate  decommissioning,  it  also  lacks 
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authority  to  establish  accounting 
requirements  to  implement 
decommissioning.'"  Several 
commenters  state  that  under  the  Act  of 
August  15,  19.53, 16  USC  828b,  states 
and  municipalities  cannot  be  required 
to  comply  with  the  Commission's 
records  and  accounting  procedures."^ 
Reform  would  find  legal  authority  under 
section  10(c)  of  the  FPA  to  impose 
accounting  requirements  regardless  of 
the  status  of  the  licensee,  and  would 
have  the  Commission  impose  such 
requirements. '65  Walton  distinguishes 
between  ratemaking  regulatory 
functions,  on  the  one  hand,  and 
accounting  requirements  that 
implement  trust  fund  or  other  license 
requirements  that  are  designed  to 
protect  "the  public's  interest  in  health, 
safety,  navigability,  and  environmental 
quality."  '^e 

12.  Can  and  should  the  Commission 
include,  in  either  a  new  or  an  original 
license,  a  requirement  that  the  licensee 
acc-umulate  a  fund  or  reserve  that  can  be  used 
to  retire  or  decommission  the  project, 
including  removal  of  project  facilities,  at  the 
termination  of  the  license?  Would  the 
propriety  of  such  a  condition  depend  either 
(l)  on  whether  there  is  some  particular 
threshold  of  evidence  in  the  present  record 
indicating  that  project  decommissioning  may 
or  would  be  appropriate  in  the  future,  or  (2) 
on  the  agreement  of  the  license  applicant  to 
accept  such  a  condition  in  a  new  license? 

APPA  would  impose  a  trust  fund 
requirement  only  on  minor  licensees 
whose  licenses  require  removal  of  the 
dam  at  the  expiration  of  the  license.'*^ 
Reform  would  impose  a  trust  fund 
requirement  in  all  licenses,  with  the 
cost  of  the  project's  decommissioning  to 
be  determined  in  the  environmental 
assessment  or  environmental  impact 
statement  at  the  time  of  licensing.'^ 

EPA  states  that  decommissioning  is  a 
reasonable  alternative  that  should  be 
explored  in  the  environmental  analysis 
associated  with  the  relicensing  process. 
This  exploration  should  include  the 
potential  impact  of  decommissioning  on 
water  quality  because  the  release  of 
stored  sediments  could  adversely  affect 
aquatic  resources. '^^ 

Michigan  contends  that  if  there  is 
evidence  in  the  record  that 
decommissioning  is  likely  to  occur 
within  50  years  it  would  be  "arbitrary 
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and  capricious"  for  the  Commission  not 
to  require  a  decommissioning  fund.''" 

13.  What  alternatives  would  there  be  to 
requiring  individual  licensees  to  contribute 
to  a  project-specific  fund?  Would  it  be 
feasible  and  appropriate  to  have  a  program- 
wide  fund,  funded  through  a  collection  of 
charges  for  that  purpose  from  all  licensees? 

APPA  contends  that  there  is  no  legal 
authority  for  compelling  licensees  to 
contribute  to  a  program-wide  fund,  and 
that  such  a  fund  would  be  quite 
impractical  to  establish.  APPA  contends 
that  such  a  fund  would  inevitably  be 
inequitable,  penalizing  either  small  or 
large  projects,  and  raising  a  ho.st  of 
complex  accounting  questions,  some  of 
which  APPA  poses  back  to  the 
Commission. ''' 

Reform  proposes  a  two-tiered  system 
under  which  each  licensee  would  be 
responsible  for  its  own 
decommissioning  costs  but  would  also 
make  modest  contributions  to  a 
program-wide  "insurance  fund"  to 
finance  decommissioning  of  projects 
whose  licensees  lack  the  necessary 
funds. '^2 

Kentucky  suggests  that  the 
Commission  consider  "the  need  for  a 
national  decommissioning  fund, 
supported  by  annual  fees  paid  by 
licensees,  to  address  abandoned 
projects."  It  believes  that  these  costs 
should  be  borne  by  "those  who  build 
the  dam  and  reap  the  benefits  of  it."  '" 

EPA  suggests  that  "the  Commission 
consider  the  approaches  to  site 
restoration  responsibility  in  mining 
operations  as  possible  models  for 
developer  funding  of  dam  removal  and 
site  restoration."  '^* 

Interior  encourages  the  Commission 
to  explore  the  bonding  formulae  used  by 
the  mining  and  nuclear  energy 
industries  to  calculate  and  administer 
decommissioning  and  site  restoration 
funds.  Interior  recommends  that  the 
Commission  "consider  pooling  funds 
within  certain  geographical  units, 
perhaps  by  watershed  or  geographical 
regions.  A  reserve  or  trust  fund 
supported  by  a  single  project  or  a  group 
of  projects  in  a  river  basin  could  receive 
annual  monies  based  on  a  percentage  of 
construction  or  removal  costs,  profit 
margins,  generating  capacity,  or  other 
project  features." ''''' 

Commerce  suggests  consideration  of  a 
program-wide  fund  administered  by 
either  the  Commission  or  an 
independent  authority  analogous  to  a 
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the  cost  of  restoring  preproject 
conditions  at  the  project  site.  The 
money  would  be  accumulated  either 
through  prepayment  and  appreciation  or 
through  periodic  payments  into  an 
external  sinking  fund.  The  Commission 
would  oversee  the  fund's  investment 
strategy  through  promulgation  of 
regulations.  The  Commission  would 
determine  when  to  decommission  the 
project,  and  would  require  periodic 
financial  accounting.'" 

Vermont  contends  that  "(Ijicensees 
should  be  required  to  project  the  cost  of 
de<:ommissioning  and  create  a 
decommissioning  fund  through  an 
annual  set  aside  that  would  enable 
decommissioning  by  the  end  of  the 
license  term."  "•'•  The  estimated  cost 
could  be  based  on  either  dam  retention 
or  dam  removal,  with  due  consideration 
to  any  flood  control  purposes  served  by 
the  dam.  Vermont  would  also  include  a 
national  fund  to  cover  license 
surrenders  by  project  owners  who  can't 
afford  decommissioning  costs.  Vermont 
suggests  use  of  a  standard  license  article 
to  implement  whatever  policies  are 
adopted. 

Commerce  suggests  that  project- 
specific  trust  funds  could  be 
administered  by  the  licensee  under 
strict  guidelines  established  by  the 
Commission,  either  in  the  license  or 
generically,  including  minimum 
funding  requirements  and  restrictions 
on  investment  interests,  with 
Commi.ssion  monitoring  during  the 
course  of  the  license."*'' 

New  York  prefers  that 
de<:ommissioning  funds  "be  controlled 
at  the  state  level.  FERC  could  ultimately 
determine  the  amount  of  money  to 
collect,  based  on  the  recommendations 
of  consulting  agencies  and  based  on 
estimates  provided  as  part  of 
decommissioning  plans  submitted  by 
the  licensee"."*'' 

Michigan  believes  that  the  licensees 
should  administer  project-specific  trust 
funds,  and  that  the  states,  "on  behalf  of 
the  ratepayers,  as  appropriate,  and  as 
guardians  of  the  public  tnist.  as  well  as 
their  citizens'  health,  welfare,  and 
safety,  should  be  the  beneficiaries.""*' 
Washington  Department  advocates 
control  of  the  fund  by  the  Commission, 
to  best  assure  that  the  money  will  be 
available  when  needed.'*"* 

New  England  suggests  a  case-by-case 
approach,  fine  tuning  the  trust  fund 
met;hanism  to  the  peculiar  facts  and 
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circumstances  of  each  project.'***  PG&E 
also  emphasizes  the  project-specific 
nature  of  decommissioning  procedures 
and  costs,  ranging  from  removal  of 
generating  equipment  to  removal  of  a 
dam.''^ 

Northern  proposes,  as  an  alternative 
to  trust  funds,  that  licensees  incorporate 
estimated  dam  removal  costs  into 
depreciation  for  each  specific  proje<:t,  .so 
that  the  project  owner  would  "carry  a 
negative  value  for  each  project." 
Northern  also  suggests  use  of  an  internal 
account  similar  to  an  amortization 
reserve.  A  further  alternative  would  be 
allowing  the  licensee  to  demonstrate 
that  "the  current  net  worth  of  all 
company  a.ssets"  is  large  enough  to 
cover  any  estimated  project  removal 
co.sts.  All  of  these  alternatives  would  be 
subject  to  verification  through  periodic 
Commission  audit.'*" 

Penifisula  suggests  that  some 
licensees  might  want  to  cooperate  on  a 
funding  pool  for  a  trust  fund,  perhaps 
with  an  insurance  company,  while 
others  may  prefer  to  self-finance 
through  project-specific  funds.'''* 

15.  Would  it  he  appropriate  for  the 
Commission  to  propose  new  regulations, 
license  articles,  or  a  policy  statement  that 
address  any  of  the  above  matters?  If  so,  what 
new  regulations,  license  articles,  or  policy 
clarification  should  the  Commission 
consider? 

As  noted  above,  licen.sees  and  their 
associations  generally  favor  a  case-by- 
casc  approach  to  decommissioning 
issues  as  they  arise.  APPA  proposes 
elimination  of  certain  exi.sting 
regulations  that  it  believes  to  be 
inconsistent  with  the  FPA.'""  A  number 
of  commenters  recommend  that  the 
Commission  establish  a 
decommissioning  policy  through  the 
adoption  of  new  regulations  and 
standard  license  articles.'''-"  Interior 
suggests  that  the  articles  set  forth  tht; 
Commission's  policy  on 
decommissioning  including 
requirements  for  advance  planning  and 
for  funding  mechanisms.''*'' 

Commerce  urges  the  Commission  to 
promulgate  decommi.ssioning  standards 
in  a  policy  statement,  with 
implementing  regulations  to  clarify  that 
the  Commission  will  mandate 
de<:ommissioning  when  it  finds  that  it 
would  best  serve  the  public  interest. 
Commerce  also  suggests  adding  license 
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articles  to  establish  a  decommissioning 
reserve  fiind.'**^ 

Kennebec  recommends  issuance  of  a 
policy  statement  clarifying  the 
Commission's  authority  to  mandate 
decommissioning,  removal  of  projed 
works,  and  "returning  the  site  to  its 
natural  state.'  Kennebec  also  suggests 
the  possibility  of  new  regulations,  or  of 
new  license  articles,  but  in  such  a 
manner  as  to  avoid  restricting  the 
Commission's  fiexibility  to  mandate 
decommissioning  even  absent  such 
articles  in  the  licen.se. '*'' 

The  U.S.  Forest  Service  supports 
adoption  of  regulations  on 
decommissioning,  but  believes  that  new 
legislation  may  be  needed  to  clarify  the 
Commission's  legal  authority,  hi 
particular,  the  Forest  Service  seeks 
clarification  as  to  its  own 
responsibilities,  and  that  of  other  federal 
land  nj.iii.igement  agencies,  in  the  event 
that  il  licen.see  "abandons"  a  project  but 
can't  afford  to  remove  project  facilities. 
The  Forest  Ser\'ice  suggests  that  the 
Commission  ascertain,  during  the 
licensing  pro<:ess.  what  it  will  cost  to 
decommission  such  proje<;ts;  require  a 
trust  fund  for  that  purpose;  and  clarify 
these  procedures  and  requirements  in 
new  regulations. 

Commenlers 

Federal  Agencies 

National  M.irino  Fisheries  .SiTvice  (NMF.S) 
U.S.  Department  of  the  Interior  (Interior) 
U.S.  Department  of  the  Interior.  Bureau  of 

Mines.  Western  Field  Operations  CtMiter 

(Mines) 
U.S.  Environmi'ntal  Protec  tion  Agency  (EI'A) 
U.S.  Forfist  .S(!rvice 

State  Agencies 

Kentucky  Department  for  Environmental 

Protection  (Kentiu  ky) 
Michigan  Department  of  Natural  Resources 

(Michigan) 
New  York  Department  of  Envimnmental 

Q)nser\-ation  (New  Yj)rk) 
.State  of  Oregon  (Oregon) 
.State  of  Vermont  (Vermont) 
Washington  Department  of  Wildlifi; 

(Washington  Department) 
Wisconsin  Department  of  Natural  Resources 

(Wisconsin  Department) 

Associations 

American  Forest  and  Paper  Assotiation 

(Paper) 
American  Public  Power  Assix-iation  and 

Certain  Public  .Systen»s  (APPA)  '■»* 
American  Whitewater  Affiliation 

(Whitewater) 
.Appalachian  Mountain  Club  (.Appalachian) 
Edi.son  Electric  institute  (EEI)  '■»* 
Elwha  SKIallam  Tribe  (S'Klallaiii) 


''^Coniinerre  .it  15. 

'""  Kennel>et  at  48-49. 

•'•"All  of  the  cnmmnnlcrs  file<l  initial  rommenls. 
('otnmonters  i»ienlifie<i  by  thi.s  footnote  alwi  filed 
reply  comments. 


Friends  of  the  Earth  (Earth) 

Uydropower  Reform  Coalition  (Reform)  '•" 

Industrial  License*!  Group  (Industrial) 

Izaak  Walton  League  (Walton) 

Kennebec  ('oalition  (Kennebec) 

Natural  Hydropower  Association  (NHA)  '•" 

Northwest  Hydn)elcctric  Asscniation 

(.Northwest) 
Pacific  Rivers  Q)un<,il  (Pacific) 
Public  Cenerating  Pool  (Public  Pool) 
Public  Power  (Council  (Public  Power) 
Trout  Unlimited  (Trout) 
Western  1,'rban  Water  Coalition  (Water) 

Municipal  Licensees 

Brazos  River  Authority  (Brazos) 

(;ify  of  Centralia.  Washington  (Centralia) 

(jty  of  New  Martinsville.  West  Virginia  (New 

Martinsville) 
(,ity  of  Saint  Cloud.  Minnesota  (Saint  (^loud) 
City.of  Seattle.  Washington  (.Seattle)''" 
.Nebraska  Public  Power  District  (Nebraska) 
Ketchikan  Public  Utilities  (Ketchikiin) 
Oroville-Wyandotte  Irrigation  District.  Friant 

Power  Authority,  and  Tri-Dam  Projei  I 

(Oroville-Wyandotte) 
Public  Utility  District  No.  1  of  Chelan 

County.  Washi.ngton  (('helan) 
Public  Utility  District  No.  2  of  Crant  Ojunly, 

Washington  (Grant) 

S'on -Ml I n icipal  Licensees 

.'Mabania  Power  Company  and  Georgia  Power 

G)mpany  (Alabama  Power)  '•" 
Allegheny  Power  System  (.Mh^heny) 
Bangor  Hydroelectric  Company  (Bangor) 
Central  Maine  Power  Company  (Ci;ntral 

.Maine) 
Oinsolidated  Hydro.  Inc.  (Consolidated) 
Duke  Power  (ximpany  (Duke)  '■" 
Idaho  Power  Company  (Idaho  Power) 
James  River  Corporation  (lames)  '■•■' 
Montana  Power  Oimpany  (Montana  Powi-r) 
Mt.  Hope  Hydro  Inc..  United  Energv 

Corporation,  and  LilK!rty  Power 

(Corporation  (.Mt.  Hope) 
.N(!w  England  Power  Company  (New 

England) 
Northern  States  Power  Company  (Northeni) 
Pacific  (Jas  and  Electric  Oimpany  (IHJSiE)  '•"  * 
Pacificorp 
Pennsylvania  Electric  Company  and  York 

Haven  Power  Company  (J'enelec) 
Public  Ser\ic('  CCompany  of  Qilorado 

((Colonido  Company) 
Piiget  Sound  Power  &  Light  Company  (Ihigi-t) 
Simpson  Paper  (Vermont)  Company 

(.Simpson) 
.Southern  (^lifornia  Edison  Company 

((^ilifornia  Edison) 
Susquehanna  Electric  Company 

(.Susquehanna) 
I'nion  Electric  Company  (Union)        , 
Upper  Peninsula  Power  Company 

(Peninsula) 
Washington  Wati^r  Power  Company 

(Washington  Water) 
Wisconsin  Electric  Qimpany  (Wisconsin 

Electric) 
Wisconsin  Valli>y  Improvement  Company. 

Wisconsin  Public  Ser\'ice  Corporation, 

Weyerh.ieuser  Company.  Q>nsolidat(Hl 

WattT  Power  Company.  NiH^kos;!  Papers 

Inc..  and  Wisconsin  River  Power  Company 

(\Vi.st:onsin  Companies) 


Other  Organiyutinns  and  Individuals 

A  gn;at  niimlH-r  of  local  organizations  ii!)d 
private  citizens,  inc  hiding  many  Icval  and 
regional  environmental  groups  and  many 
licensees  of  small  hydropower  projects, 
submitted  comments  in  letter  form  of  nm-  to 
several  pages  in  liingth. 
B.MLEY.  (Commissioner,  dissenting 

I  resp«!(;thilly  dissent  from  the  vii!ws 
expnissed  in  this  policy  statement.  I  will 
admit  that  as  a  regulator,  both  here  and 
formerly  as  a  State  Commissioner,  I  am 
sympathetic  to  the  analysis  that  an  agcMlcv 
that  has  been  vested  with  the  authority  tc) 
implement  a  particular  statute  must,  of 
necessity,  fill  in  c;(!rtainj>pec  ifics  as  chaiigiiig 
c  ircumstanc(!S  warrant.  In  this  case,  an 
argumitnt  can  Im;  made  that  inherent  in  the 
authority  to  grant  a  relicT>iise  application  i>- 
the  ability  to  deny  that  applicatiim  and  to 
overset!  the!  prcH.ess  c)f  dc!commissioninglhe 
project. 

But  I  pull  away  from  the  majority  after  a 
review  of  the  rt!cord  in  this  pn»c:ei'dii!g.  I 
cannot  concur  in  the  d(!cision  that  the 
Feiieral  Power  Act  authorizes  this 
(Commission  to  require  the  decommissioni;!;' 
of  a  hydrfM'li-c  trie;  projec.1.  U'hile  somc'onc 
drafting  the  Federal  Power  Ail  Uxiay  may 
very  well  write  it  differently,  the  pro\  isions 
of  the  statute  as  they  currently  stiind,  read 
logethcir  with  the  legislative  hislc»ry.  do  not 
support,  in  my  view,  the  conclusion  that  the 
(Ccjmm ission  has  the  authority  to  urdfr  d;::Ti 
removal. 

The  whole  lone  of  the  l«!gislative  history  is 
the  encouragement  of  deyclopmcnt.  Ami  in 
ordcT  to  encour.ige  developmc!nt.  the  drafti-rv 
strove  to  give!  investors  certain  assuranc  es 
that  th(!ir  invirstmenis  would  Im;  sef.ure.  Thus 
they  set  out  the  spec:ific  sc<!nario  that  woi.id 
iK,c:ur  at  the  time  of  license*  rc^newal. 

That  sccrnario  is  nrflecited  toclav  in  sections 
14  and  15  of  the  Federal  Power  Act:  the 
(Commissicm  may  issue  a  new  liceiisi?.  »!itln-r 
to  the  original  lic;(!ns(!e  or  a  third  party,  issu'.- 
a  license  for  the  nonpower  use  of  the  proji-ct 
or  recommend  Federal  takeover.  The 
extensive  legal  analysis. supporting  this 
ccmclusion  is  articulated  in  cietail  in 
numerous  comments  filed  in  response  to  the 
Noticjc!  of  Inquiry',  and  I  will  not  begin  to 
repeat  those  arguments  here. 

In  addition.  I  find  the  passage;  of  Public 
Law  No.  83-27H  in  ly.S.t  to  U-  a  strong 
indicator  th.tt.  even  30  years  afti!r  p.issage  ot 
the  Fc^deriil  W.iter  Power  .APt.  no  oni! 
envisioned  dam  decommissioning  as  b«!ing 
part  of  th<!  (Commission's  authority.  By 
enacting  that  law,  (Congress  exemptini 
municipal  lie  enscies  from  the  possibility  of 
Fejderal  takeover  at  the  end  of  the  license! 
term.  This  legislation  was  inlendi'd  to 
f.icilitate  the  financing  of  pnjjtjct  expansions 
through  the  sale  of  re'veinue;  boncis  with 
amortization  sc  hedule^s  extending  we-ll 
l)i!yoiid  the  tcimi  of  the  initial  lic:ense. 

Clt!arly.  the:  legislation  anticipiifed  that 
these!  niunic.ipally-own»!d  proji^c  ts  would 
cimtiniie!  te)  operate  and  pro\  iele  sufficie'iil 
revenue  to  nuM-t  diibt  serrvice-  obligations.  Thi! 
threat  that  a  municijKiI  liee!nse!e!  might  not 
only  lose  its  lie  I'lise  at  the!  e!iid  of  the  te'nn. 
but  also  have  to  tund  thi!  proje'e:t's 
el«!e:ommissioniiig  or  removal,  would  | 
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18  CFR  Part  347 

(Docket  No.  Rl  ^94-2-001) 

Cost-of-Serv  cej^eporting  and  Filing 
Requiremenls  for  Oil  Pipelines;  Order 
on  Rehearing  and  Clarification 
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26,  1994.  The  change  is  to  ensure  that 
the  information  provided  is  in  a  format 
that  will  protect  individual  shippers. 
EFFECTIVE  DATE:  The  amendment  to  the 
regulations  is  effective  January  1,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harris  S.  Wood.  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Wa.shington,  DC  20426.  (202)  208- 
0224. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register. 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3104,  941  North  Capitol  Street 
NE..  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
softv\are  to  19200, 14400,  12000,  9600, 
7200,  4800,  2400, 1200  or  300  bps,  full 
duplex,  no  parity,  8  data  bits,  and  1  stop 
bit.  The  full  text  of  this  document  will 
be  available  on  CIPS  for  60  days  from 
the  date  of  issuance  in  ASCII  and 
WordPerfect  5.1  format.  After  60  days 
the  document  will  be  archived,  but  still 
accessible.  The  complete  text  on 
diskette  in  WordPerfect  format  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  La  Dorn  Systems 
Corporation,  also  located  in  room  3104. 
941  North  Capitol  Street  NE.. 
Washington.  DC  20426, 
Before  Commissioners:  Elizabeth  Anne 

Moler.  Chair;  Vicky  A.  Bailey.  James  J. 

Hoecker,  William  L.  Massey.  and  Donald  F 

Santa.  |r. 

Order  on  Rehearing  and  Clarification 

Issued  DecembtT  28,  19*)4. 

On  October  28,  1994,  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  Order  No.  571,  in 
which  it  established  filing  requirements 
for  cost-of-service  rate  filings  for  oil 
pipelines;  filing  requirements  for  oil 
pipelines  .seeking  to  establish  new  or 
changed  depreciation  rates;  and  new 
and  revised  pages  of  FERC  Form  No.  6. 
Annual  Report  for  Oil  Pipelines.'  On 
November  28.  1994,  the  Asso<;iation  of 
Oil  Pipe  Lines  (AOPL)  filed  a  request  for 
rehearing  and  clarification  of  Order  No. 


'  CosT-o{Spr\icc  Reporting  .ind  Filins 
ReiluirRments  for  Oil  Pipelines.  Order  No.  f>7\.  50 
FR  59137  (November  ir>.  1994).  Ill  Stal.'i.  &  Rogs. 
Ht  1.001.(1 '194). 


571.  As  discussed  below,  the 
Commission  clarifies  Order  No.  571, 
and  grants  in  part  and  denies  in  part 
AOPL's  request  for  rehearing. 

Discussion 

A.  AOPL  argues  that  the  Commission 
cannot  prescribe  initial  filing 
requirements  for  cost-of-service  rates  in 
excess  of  requirements  specified  in 
Section  6  of  the  Interstate  Commerce 
Act  (ICA).2  Section  6(3)  provides  that  a 
carrier  must  file  a  notice  of  rate  change 
"which  shall  plainly  state  the  changes 
proposed  to  be  made  in  the  schedule 
then  in  force  and  the  time  when  the 
changed  rates  *   *   *  will  go  into  effect: 
and  the  proposed  changes  shall  be 
shown  by  printing  new  schedules 
*   *   *"  these  requirements  of  Sci:tion 
6(3)  are  preserved  intact  in  sections 
346.1  (a)  and  (b)  of  the  regulations 
adopted  bv  the  Commission  in  Oni'sr 
No.  571,3  Thus,  AOPL's  dispute  is  with 
section  346.1(c).  which  requires  that  an 
oil  pipeline  file  statements  and 
supporting  workpapers  to  make  an 
Opinion  No.  154-B  cost-of-service 
showing  as  set  forth  in  section  346.2.  on 
the  basis  that  these  requirements  go 
beyond  the  limiting  provisions  of 
section  6(3). 

As  the  Commission  explained  in 
Order  No.  571,  the  requirement  that  a 
pipeline  file  these  statements  and 
workpapers  is  justified,  not  by  the  filing 
of  information  as  a  part  of  a  notice  of 
rate  change,  but  by  the  requirement  of 
Order  No.  561  •*  that  the  oil  pipeline 
meet  the  threshold  test  of  demonstrating 
a  substantial  divergence  between  rates 
at  the  indexed  ceiling  level  and  the 
pipeline's  cost  of  service.  Rather  than  a 
■filing  requirement"  for  a  notice  of  rate 
change,  the  statements  and  workpapers 
must  be  filed  to  demonstrate  that  the 
pipeline  is  entitled  to  change  rates  on  a 
cost-of-service  basis  as  an  exception  to 
(;hanging  rates  under  the  indexing 
methodology. 

The  Commission  relied  on  section  12 
of  the  ICA  as  the  statutory  authority  for 
recjuiring  a  pipeline  to  demonstrate  that 
it  meets  the  threshold  test  specified  in 
Order  No,  561.^  AOPL  argues,  however. 


-"4',).\p[..  L'.S.C.  1  (19(m). 

'  See  18  CKR  342.1  (a)  and  (b).  to  be  cffotTtivf 
(nnnary  1.  1995.  " 

'Rcvi.'iions  to  Oil  Pipeline  Regiilatioii.t  Pursiianl 
to  the  Energy  Policy  Act.  Order  No.  501.  58  FR 
SerfiS  November  4.'  1993).  Ill  KfRC  Sldt.s.  &  Regs. 
H  30.985  (1993).  order  on  roh'g  and  dariilcaiion, 
Ortier  No.  561-A.  59  l-R  40243  August  8.  1994),  HI 
FERC  St,its.  &  Kegs.  1  31.000  (1994).  Ilieiii!  orders 
.iri"  jointly  referred  to  as  "Order  No.  .501."  iinles."; 
the  text  clearly  .specifies  otherwise 

^Section  12  provides,  in  material  part,  lh.it  "Th^- 
Commission  may  obtain  from  such  carriers  •   •  • 
such  information  as  The  Commission  deems 
ni'<:os>.iry  lo  carry  out  the  provisions  of  this  chiipter 


that  section  6  establishes  initial  filing 
requirements  for  a  rate  change  and  thus 
bars  the  Commission  from  requiring  the 
threshold  filings  at  issue  here.  The 
Commission  disagrees. 

Contrary  to  AOPL's  contention, 
section  6(3)  of  the  ICA  is  not  a 
limitation  on  the  Commission's 
authority  to  establish  initial  filing 
requirements  but  is  rather  no  more  than 
a  specification  of  the  form  that  a  notice 
of  a  proposed  change  in  rates  must  take. 
Thus,  the  Commission's  requirements  in 
section  346.1(c)  are  not  contrary  lo  the 
ICA.  Moreover,  the  Commission  here 
affirms  its  view  that  section  12(1) 
confer--  on  the  Commission  broad 
powers  to  regulate  the  transportation  of 
oil  by  pipeline,  including  those  that 
AOPL  {;laims  are  precluded  by  se<;tion 
6(3),  and  thus  authorizes  the 
Commission  to  establish  rea.sonable 
filing  requirements  for  a  cost-of-service 
rate  change  proposal.'' 

Rehearing  on  this  first  specification 
error  is  therefore  denied. 

B.  AOPL's  se(;ond  specifi(;ation  of 
error,  that  the  Commission  imposed 
unduly  burden,some  initial  filing 
requirements  for  cost-of-service-based- 
rates,  is  likewise  without  merit.  AOPL 
claims  that  the  Commission,  by 
imposing  any  filing  requirements, 
ignored  its  comments  regarding  the 
resulting  burden  that  pipelines  would 
have  to  bear.  AOPL's  position,  however, 
is  based  on  the  premise,  already 
rejected,  that  section  6(3)  bars  any 
initial  filing  requirements.  Thus,  the 
thrust  of  AOPL's  argument  is  that  any 
initial  filing  requirement  other  than  a 
mere  notice  of  the  rale  change  proposed, 
regardless  of  what  it  might  be,  is  too 
burdensome  for  pipelines  to  bear.  The 
Conmiission  disagrees. 

The  Commission  recognizes  that  there 
is  a  filing  burden  for  pipelines  that  seek 
to  opl  out  of  indexing.  However, 
because  indexing  is  the  Commission's 
pres(;ribed,  generally  applicable 
ratemaking  methodology,  the 
Commission  has  concluded  that  a 
pipeline  must  as  a  threshold  matter 
justify  an  exc:eption  to  that  methodology 
when  it  files  for  cost-of-service  rates.  As 


•    •    *  The  Coninii.ssion  is  authorized  and  re<)iiir»,'d 
lo  execute  the  provisions  of  this  chapter  *   *    *" 

"  .Sect  ion  12(1)  of  the  I(;A  as  it  existed  on  Oi  loljer 
1,  1977,  governs  the  authority  and  duties  of  the 
Commission.  .Seeal.so49  V.S.C  103211a)  which  bv 
I'ublic  I  jw  95-473.  (Xl.  17,  1978.  92  Slat.  1337. 
codified  and  restated  in  comprehensive  form, 
without  substantive  change,  the  material  part  of 
section  12(1).  S«'<;tion  10321(a)  provldfiS: 

The  Interstate  (>)mmerce  (A>mmission  shall  carry 
out  this  subtitle.  Enumeration  of  a  power  of  the 
Oniimission  in  this  subtitle  does  not  exclude 
another  power  the  (>>nimission  may  have  in 
carrying  uiil  this  subtitle.  The  Commi.ssion  may 
pr<»s.';ribe  iKgulations  in  carrying  oiil  this  siibtitlo. 


described  earlier,  it  is  well  within  the 
Commission's  broad  regulatory  powers 
to  determine  how  an  oil  pipeline  is  to 
secure  permission  to  charge  rates  based 
on  a  method  that  deviates  from  the 
generally  applicable  method. 

Contrary  to  AOPL's  claims,  the 
Commission  has  required  only  that  data 
necessary  for  a  pipeline  to  show 
whether  there  is  a  substantial 
divergence  between  its  cost  of  service 
and  revenues  at  the  index  ceiling  rale 
and  thus  whether  it  warrants  an 
exception  to  indexing.  In  fact,  the 
Commission  chose  not  to  require  certain 
other  additional  data.  For  example,  it 
did  not  require  a  filing  of  iiaii\  idiial 
point-to-point  cost-of-serv ice 
cal<;ulations  in  the  initial  filing  ot 
notices  of  rate  change,  recognizing  that 
the  burden  of  such  a  requirement  would 
not  be  justified,  particularly  since  the 
initial  filing  need  only  show  that  there 
is  a  substantial  divergence  between  the 
costs  of  the  pipeline,  as  reflected  in 
Statement  A,  and  the  revenues  that 
would  be  produ«;ed  by  the  indexed 
ceiling  rates,  as  reflected  in  Statement 
GJ  Thus,  the  Commission  was  not 
arbitrary  in  its  assessment  of  minimum 
filing  n(»eds  but  rather  carefiilly 
balanced  the  need  for  threshold 
information  against  the  burden  that 
filing  requirements  could  iinpo.se  on 
pipelines. 

Rehearing  on  this  sec.ond 
specification  of  error  is  ther»'f(jre 
denied. 

C.  AOPL's  third  specification  of  error, 
that  the  Commission  erred  in 
determining  that  new  Page  700  of  Form 
No.  (i  would  impose  only  a  minimal 
burden  on  oil  pipelines,  is  denied.  In 
Order  No.  571,  the  Commission 
explained  in  detail  why  it  believetl  page 
700  of  Form  No.  6  is  neces.sarv  for 
carrying  out  its  regulatory 
responsibilities  under  the  ICA  and  the 
Energy  Policy  A(;t  of  1992."  It  described 
the  benefits  to  the  shippers  of  having 
this  infurmation  available  as  an  initial 
"substantial  divergence"  screen  for 
pip«!line  rate  filings,  and  as  a  means  of 
testing  the  performance  of  the  index 
when  compared  to  individual  indexed 
rates,'*  Nothing.in  AOPL's  request  for 
n'hearing  persuades  the  Commission  lo 
modify  its  requirements  for  page  700. 

It  is  corre<:t  that  if  viewed  in  isolation, 
the  inclusion  of  Page  700  in  the  Form 
No.  6  would  increase  the  reporting 
burden  on  oil  pipelines.  However, 
viewed  as  a  whole.  Order  No.  571  will 
reduce  the  overall  individual  oil 
pipeline  reporting  burden,  since  ij 


'Driier  No.  571.  mimeoat  11 

"42  I'.S.C.  7172  note  (West  Supp   I'V.r.i] 

'OrriiT  No.  571,  mimeo  at  1li-24 


reduces  or  eliminates  many  of  the  other 
reporting  requirements  formerly  in  the 
Form  No.  6.'"  Further,  with  the  overall 
reduction  in  regulatory  burden  to  be 
accomplished  by  the  use  of  the  indexitig 
methodology,  the  addition  of  Page  700 
as  a  safeguard  should  cause  minimal 
additional  burden." 

While  the  initial  computation  for 
some  of  the  (;oinpanies  which  have  not 
performed  the  Opinion  No.  154-B 
calculation  may  be  somewhat  lengthy 
and  may  result  in  an  initial,  one-time 
burden  for  these  companies  l)ecause  of 
the  need  to  bring  the  data  forward  from 
1984  to  the  current  year,  anv  initial 
burden  on  making  the  calculations  is 
outweighed  by  the  benefits  of  having  the 
information  available  to  the 
Commission  to  carry  out  its  regulator\ 
responsibilities.  In  addition,  for  ear  h 
year  subsequent  to  the  initial 
computation,  it  would  only  be  necessary 
for  a  company  to  update  the  schedules 
for  the  most  (  urrent  year.  Thus,  the 
minimal  burden  imposed  in  preparing 
and  filing  new  page  700  is  entirely 
justified  when  «;onipared  to  the  benefits 
to  shippers  and  the  Commission  of 
having  the  information  called  for  bv  this 
new  page. 

D.  The  Commission  grants  rehearing 
as  to  AOPL's  alhjgalion  that  the 
Comnussion  erred  in  retaining 
depreciation  study  requirements  that 
( ould  result  in  the  disclosure  of 
confidential  shipper  information  in 
lontravention  of  the  ICA.  In  Order  No. 
571,  the  Commission  required  that  an 
oil  pipeline  that  desires  to  establish 
initial  deprec:iation  rates  or  to  t  hange  itv 
existing  depreciation  rates  file  certain 
information  supporting  su(.h  a  rale.  Thi' 
Commission,  in  response  to  comments 
on  the  Notice  of  Proposed  Rulemaking 
(NOPR)  in  this  docket,  rec  ognized  tli.it 
certain  infornialion  which  had  lx»en 
proposed  in  the  NOPR  migiit  lead  to 
such  disclosure,  and  therefore  modified 
the  information  originally  proposed, 
providing  that  the  information  re<juin'<l 
by  section  347.1(e)(vi)  of  the  regulations 
should  be  provided  in  a  format  that 
would  prevent  disclosure  of  information 
which  would  violate  the  ICA.  It  left  lo 


'"The  (iominission  foa:)d.  iii  Order  No  571    'h,,! 
'The  final  rule  wilt  reduro  (he  existing  rej^irtit-.g 
harden  assoc  iaied  with  Komi  .No.  b  by  .i.i  e.<!iu;.!!>'i! 
l.r>2a  ho.irs  annuallv.  or  an  average  o/  1 1  hours  )K>r 
ri'sponse  Uised  on  an  estimated  148  responses.  T!-,is 
estimate  includes  ihi  aijdition  of  two  new 
si:hedu!es.  ihe  elimination  of  sflvefal  si hedi.!<».  .!•.■! 
incre-ising  the  rejiorting  thresholds  for  which  oil 
pipelines  mus!  an,i!>zc  and  report  ceflain  d.i!.t  " 
Order  No.  571.  H'.i;:ieo  at  4 

"  .Acconting  to  .AOI'l.'s  own  numbers.  <.ontai!>eil 
in  AllaiJimeni  A  lo  .\OI'l.'s  comments  fded  in  th:s 
proceeding  on  September  8.  l'»94.  the  birrden  of 
proilucing  |).ig<!  700  shown  by  some  ioni;w;'..<H  ,v 
as  sm;ill  as  four  hours  per  year 
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I  Commission's  intent  that 
pressed  not  be  limited  to 
l(vi),  but  rather  apply  to 
information  that  would 
)y  pipelines.  Therefore,  the 
ill  be  modified  to  reflect 
required  by  Part  347  of 
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15(13)  ofthelCA.  must 
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1  shipper.  Moreover,  the 

in  Order  No.  571  that 
on  provided  will  be 
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applicable. '•» 
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Df  the  statement  that  this 
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JB  700  information  alone  is 
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Regulations,  is  amended,  as  set  forth 
below. 

PART  347— OIL  PIPELINE 
DEPRECIATION  STUDIES 

1.  The  authority  citation  for  Part  347 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7101-7352;  49  ll.S.C. 
60502;  49  App.  U.S.C.  1-85. 

2.  In  §  347.1,  paragraph  (e) 
introductory  text  and  paragraph 
(e)(5)(vi)  are  revised  to  read  as  follows: 

§  347.1     Material  to  support  request  for 
newly  established  or  ctianged  property 
account  depreciation  studies. 
•         *         »         •         * 

(e)  Information  to  be  provided.  The 
information  in  paragraphs  (e)(1)  through 
(5)  of  this  section  must  be  provided  as 
justification  for  depreciation  changes. 
Modifications,  additions,  and  deletions 
to  these  data  elements  should  be  made 
to  reflect  the  individual  circumstances 
of  the  carrier's  properties  and 
operations.  Any  information  in 
paragraphs  (e)(1)  through  (5)  of  this 
section,  the  release  of  which  would 
violate  Section  15(13)  of  the  Interstate 
Commerce  Act.  must  be  provided  in  a 
format  that  will  protet:t  individual 
.shippers. 
«         «         •         *         * 

(5)*    *    • 

(vi)  A  list  of  shipments  and  their 
associated  receipt  points,  delivery 
points,  and  volumes  (in  barrels)  by  type 
of  product  (where  applit:able)  for  the 
most  current  year. 
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18  CFR  Part  348 

[Docket  No.  RM94-1-O0t;  Order  No.  572- 
A] 

Market-Based  Ratemaking  for  Oil 
Pipelines 

Issiu;il  DdC.rmlxT  2B.  19M4. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Final  rule:  Order  denying 

rehearing. 

summary:  The  Federal  Energy 
Regulatory  Commission  is  issuing  an 
order  denying  the  request  for  rehearing 
of  Order  No.  572,  the  final  rule  adopting 
filing  rt?quiremcnts  and  procedures  with 
respect  to  an  application  by  an  oil 
pipeline  for  a  determination  that  it  lacks 
significant  market  power  in  the  markets 
in  which  it  proposes  to  charge  market- 
based  rates.  The  final  rule  adopted 
procedural  rules  in  order  to  implement 


the  Commission's  Order  561  market- 
based  ratemaking  policy. 
EFFECTIVE  DATE:  This  final  nile  is 
effective  January  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  A.  Braunstein,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington,  DC 
20426,(202)208-2114. 
SUPPl-EMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  husiii*  ^>  hours 
in  Room  3104,  941  North  Capitol  Street 
NE..  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  the  formal  documents  issued  by 
the  Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  19200,  14400.  12000,  9600. 
7200,  4800,  2400,  1200  or  300  bps,  full 
duplex,  no  parity.  8  data  bits  and  1  stop 
bit.  The  full  text  of  this  document  will 
be  available  on  CIPS  for  60  days  from 
the  date  of  issuance  in  ASCII  and 
WordPerfect  5.1  format.  After  60  days 
the  document  will  be  archived,  but  still 
accessible.  The  complete  text  on 
diskette  in  Wordperfect  format  may  also 
be  purchased  from  the  Commission's 
copv  contractor.  La  Dorn  Systems 
Corporation,  also  located  in  Room  3104, 
941  North  Capitol  Street  NE., 
Washington.  DC  20426. 

Order  Denying  Rehearing 

Nsiind  December  28.  1994. 

On  October  28, 1994.  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  Order  No.  572  in 
which  it  adopted  procedural  rules 
governing  an  oil  pipeline's  application 
for  a  Commission  finding  that  the  oil 
pipeline  lacks  significant  market  power 
in  the  relevant  markets.'  On  November 
28.  1994,  the  Association  of  Oil  Pipe 
Lines  (,^OPL)  filed  a  request  for 
rehearing  of  Order  No.  572.-'  /Xs 
discussed  below,  the  Commission 
denies  the  AOPL's  request  for  rehearing. 

In  Order  No.  561,  the  Commission 
adopted  .section  342.4(b)  of  the 
regulations,  which  provides  that:  "Until 


'  .Miirkel  Hasfd  R.ilcmaking  for  Oil  I'i^H'iincs. 
Ordir  No.  372.  59  I"R  50148  (NdvithImt  ll>.  1't>M!. 
Ill  S!.!ls.  &  RPKS  11^1.007  (1994). 

-  Sine  l.iir  Oil  Corporation's  motion  to  Tilo  u  bri«f 
in  rcspon.sp  to  the  AOPl.'s  rpqwesl  for  reh'-iinng  is 
di-niod. 


the  carrier  establishes  that  it  lacks 
market  power,  these  rates  will  be  subject 
to  the  applicable  ceiling  level  under 
4?  342.3."  Order  No.  572  built  on  that 
requirement  by  requiring  an  oil  pipeline 
to  file  an  application  for  a  market  power 
determination  rather  than  a  rate  filing 
under  the  ICA.  Only  after  the 
Commission  concludes  that  the  oil 
pipeline  lacks  significant  market  power 
in  the  markets  in  which  it  proposes  to 
charge  market-based  rates  may  it  file 
market-based  rates. 

The  Commission  rejected  as  collateral 
attacks  on  Order  No.  561  the  argument 
th.it  it  had  overstepped  its  authority 
under  the  ICA  by  precluding  an  oil 
pipeline  from  charging  market-based 
rates  until  the  Commission  has 
determined  that  the  oil  pipeline  lacks 
significant  market  power  in  the  relevant 
markets. 

The  AOPL  maintains  that  its  objection 
does  not  constitute  a  collateral  attack  on 
Order  No.  561  because  its  objection  does 
■  not  fall  within  the  definition  of 
collateral  attack  as  "an  improper 
challenge  to  a  prior  judgement 
attempted  through  a  proceeding  that  has 
an  independent  purpose."  ^  It  avers  that 
it  did  not  object  to  Order  No.  561 's 
framework.  Rather,  it  claims  that  it 
raised  its  objection  to  an  entirely  new 
subject:  "the  detailed  market  power 
application  filing  requirements 
proposed  by  the  NOPR."-*  It  concludes: 
"When  two  proposed  rules  lOrder  Nos. 
5f)l  and  572).  addressing  different 
topics  [framework  and  application], 
share  a  fundamental  flaw,  and  a 
commenting  party  contests  that  flaw  in 
each  rulemaking,  the  party's  objection 
in  the  second  rulemaking  does  not 
constitute  a  collateral  attack  on  the  first 
rulemaking."'' 

The  Commission  denies  the  AOPL's 
request  for  rehearing  on  the  collateral 
attack  issue.  It  was  in  Order  No.  561  that 
the  Commission  adopted  section 
342.4(b)  of  its  regulations  which 
prohibits  an  oil  pipeline  from  charging 
market-based  rates  until  the 
Commission  determines  that  it  lacks 
significant  market  power  in  the  relevant 
markets.  This  was  not  an  issue  in  the 
present  rulemaking  proceeding,  which 
adopted  procedural  requirements 
relating  to  that  determination.  Indeed, 
the  different  purpo.se  of  the  rulemakings 
is  shown  by  the  fact  that  if  there  were 
IK)  Order  No.  572.  Order  No.  561 's 
requirement,  codified  in  section 


'  K.-qupst  for  rchedring  M  3.  citing,  fifnmilly  111 
Mnore's  hVderai  I'rarliiip  H  n.441-0.44« 

'  II  .it  4 

/(/  ,il  4.  5  The  AOI'l.  notes  th.it  it  lias 
I  :Ml!pnged  Ordei'No.  361  on  thr  \e^n\  i.ssiip  liv 
lilint;  an  appnal  in  thp  D.C.  (lirciiil  See  AOPI.  v 
I  l.KC.  No.  94-1538  (filod  August  5.  19941 


342.4(b),  about  the  effectiveness  of 
market-ba.sed  rates  would  still  govern. 
Nonetheless,  the  Commission,  as  in 
Order  No.  572,  will  address  below  the 
AOPL's  contentions  on  the  merits. 

On  the  merits,  the  AOPL  maintains 
that  the  Commission  has 
mischaracterized  Order  No.  561  as  a 
permissible  waiver  procedure  when  it  is 
an  improper  attempt  to  modify  the  ICA's 
rate  change  scheme  where  the  oil 
pipt^line  files  a  new  rate  pursuant  to 
Section  6(3),  which  is  subject  to 
Commission  review  under  Section 
15(7).  The  AOPL  adds  that  the 
application  constitutes  a  rate  filing 
betiause  tli"  ;,■. plication  is  inextricablv 
linked  to  au  mi  pipeline's  ability  to 
charge  market-based  rates.  The  AOPL 
further  maintains  that  the  Commission's 
inconsistent  treatment  of  cost-based  and 
market-based  rates  is  not  justified 
because  shippers  are  protected  by  the 
ICA's  refund  provisions,  oil  pipelines 
might  have  an  expanded  period  of  lost 
revenues  if  the  application  process  lasts 
beyond  the  statutory  seven-month 
suspension  period,  and  the  Commission 
has  offered  no  rea.son  why  shippers 
need  greater  protection  from  presumed 
market  forces  than  the  statutory 
protection  from  potentially 
monopolistic  rates. 

The  Commission  denies  the  AOPL's 
request  for  rehearing  with  respect  to  the 
Commi.ssion's  statutory  authority.  An 
oil  pipeline  has  no  right  to  charge 
market-based  rales.  Rather,  an  oil 
pipeline  nuist  present  empirical  proof 
that  it  is  not  a  monopoly  so  that  the 
Commission  can  ensure  that  presumed 
market  forces  are  not  the  basis  of 
effective  rates  for  the  transportation  of 
oil.''  The  Commission  has  adopted  the 
market-based  ratemaking  process  as  the 
procedure  that  will  enable  oil  pipelines 
to  prove  that  they  lack  significant 
market  power  in  the  relevant  markets 
and  are  thus  entitled  to  an  e.xreption  to. 
that  is  waiver  from,  the  generally 
applicable  indexing  method  and  the 
maximum  just  ajid  reasonable  rate 
allowed  thereunder.^  That  the  market 


"T.-vitov   Kit.  417i:s    IHI)  (19741;  and  larmtTs 
I  r.ion  (j-ntral  Kxi.liansi!.  \i\r.  \   ILKC  7  W  T  Jd 
14(1(..  1310  (DC  C;ir   19H4). 

'In  Orci'T  \u   37.2.  the  ('omniission  rcfrrrrd  In 
the  Ptnr.i.in  H.isin  Arr;i  KatnC.ises.  1911  i:.S.  747 
(108H).  assiipport  for  llip  proposition  that  thp 
(!(i:;-.mission  m,iy  iniposea  moMtorium  on  filings 
lor  markijt-lwsrd  rates  except  under  the  ap;ilii.alion 
pr!i(..-.ss.  In  I'crinian.  the  Supreme  Court  held  "ihat 
the  Con.nii'isior;  may  tntder  §§  5  and  IC  |of  the 
.Matiifal  Cas  .\r!|  resirii.t  filings  under  S4idl  of 
propo.sed  ra'rs  higher  than  tho.se  detennined  bv  the 
Commission  to  be  just  and  re^sonahie  "  (at  780)  It 
IS  true  ,is  the  .-VOPI.  sub.-r.its  that  I'ermi.in  involved 
a  :";nporary  ntnralorliin-.  .iud  the  Supren-.e  Court 
dei. lined  to  prestribe  the  linnitations  of  the 
Commission's  authority  lo  proscribe  moratori.i 
^i;mn  tilings  in  other  c.iri.i.uLstanr.es.  Here,  however. 


power  determination  will  affect  the  oil 
pipeline's  ability  to  charge  market-based 
rates  does  not  as  the  AOPL  argues, 
convert  the  application  into  a  rate  filing 
It  merely  can  lead  to  such  a  filing.* 
Importantly,  the  Commission  has  not 
precluded  an  oil  pipeline  from  making 
rate  filings  to  recover  its  costs  under 
either  the  indexing  method  or  a  cost-of- 
service  filing. 

It  is  appropriate  that  the  Commission 
has  treated  cost-based  rates  and  market - 
based  rates  in  a  different  manner  by 
allowing  an  oil  pipeline  to  file  for  cost- 
based  rates  under  Se<:tion  6(3)  of  the 
ICA  but  requiring  an  oil  pipeline  to 
obtain  a  market  power  detern.iyi'ion 
before  it  can  charge  market-b.is.'<l  .ates. 
It  is  true  that  both  constitute  exceptions 
to  the  Commission's  generally 
applicable  ratemaking  method  (tliat  is. 
indexing)  for  oil  pipelines.  However  it 
is  within  the  Commission's  authority  to 
determine  h.ow  an  oil  pipeline  is  to 
secure  permission  to  (barge  rates  basnil 
on  a  method  that  deviates  from  the 
generally  applicable  method.  And  the 
difference  between  cost-based  ratios, 
where  the  cost-of-service  method  is  a 
known  quantity,  and  market-based  rates 
where  the  Commission  must  make  a 
market  power  determination,  justifies 
the  Commission's  approach  of  ensuring 
that  presumed  market  forces  will  not  be 
the  basis  of  effe«;tive  rates  for  the 
transportation  of  oil  when  an  oil    - 
pipt;line's  applic;ition  (;  «•..  its  w.iivtr 
request)  is  under  consitleration.'* 

The  AOPL  maintains  further  th.it  th"- 
Commission  erred  by  adopting  ruli!s  for 
market-l);ised  rates  that  do  not  comport 
with  the  Act  ot  I'^tO^'s  iiiaiui.ittf  to 
■■streamline  proc:edures  '    *    '  relating 
to  oil  pipelines  lates  in  cjrder  to  a\ciid 
unnecessary  regulating  costs  and 
delays.  ■    '  I;  argues  that  the  proc  ess 


the  (;on'.niis.sion'>  n:ordli'r;..;ii  is.iUo  li::;;t.'»;  i:r!;..il 
or.ce  ar.  nil  pipeline  :r.,i«es  a  s'-nw!:'.!;  "h  it  ii  !.m  ks 
significant  market  pir.ver  in  the  rele»a:;l  tTSark.  "s  -t 
is  !irj  !o!.i;er  prevented  Iron;  rhareini;  mar'fce'.imvd 
r.ites  in  those  maikets.  In  .:<ii'..tinr;.  the  Si-.jiren;e 
Ciii:r;'»  n'..iin  conu-rn  vvas  vvi"h  i.Jri  iin;st.»:;n.s  -if 
(  h.in^'ni;  rosts  us  opposed  to  l:ie  app.^nnt  >!.ili;n'v 
of  prolific  tion  costs  ,n  l'ern!;.!';."(>i  i  oirse,  ur'ier 
Order  No  501.  the  oil  p'i»;ir.es  ::i,iv  file  fur  ■  <tsl 
ofserviie  rales. 

'The  AOI'l.  fiir;.".er  M.bnii's  ihat.  «»;rh  rt»j»it  to 
a  r.ite  tllir.i;.  th.r  (iotnn):>,siiin  does  not  ha.e  the 
statulorv  aa'tioritv  to  require  .it  the  !hresho!i!  •^;.e 
kind  of  films  r»>qi;;red  bv  Order  No  S72  .\s 
d;s(  rsse.f  in  Order  .\u.  571 -.\.  iss  ;««! 
(  onti'.'iijwiraneodslv  with  this  order.  tl:« 
Cotnntiss.on  ion<  !;;des  .here  th.it  ;!  i:..s  tri'.i..'::or.'y 
l..^de^  S«-.  lion  l.'(l)  of  the  IC.\  to.id  ipt  fUi::,; 
retp:i.-er;ipn's  at  'he  ihresholc!  fur  r.-te  fiilnss.  s  .<:1: 
.is  for  market-b.i.se.ii  rates.  Of  ceu.-se.  hetv.  the 
(!oni.T.isslon  has  adoptmi  the  waiver  appruai.h 
ralt'.er  than  .-eUii:.;  oi;  Secti.m  I  Jll'  :n  lonMi  •  !i:i 
with  a  rate  tllini;. 

"F.irmer?  t'nior.  Central  tsihance.  !t'i.  \    1  Kitf:. 
734  K  2d  14K(i.l510(l)C.  Cir   ltMi4l 

'■Sttjon  1802(al  ol  the  Art  oi  I'WJ 
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Lastly,  when  such  a  child  would  not  be 
ineligible  because  of  the  deeming  of  his 
parents'  income  but  would  receive  a 
benefit  of  less  than  the  amount  payable 
under  section  8010,  the  child's  lienefit 
will  be  $.10  a  month  plus  any  optional 
State  supplementation.  Any  of  the 
child's  own  countable  income  will  then 
be  deducted  from  that  amount. 
EFFECTIVE  DATE:  This  rule  is  effective 
January  4,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Bond.  ,1-B-l  Operations 
Building.  R401  Security  Boulevard. 
Baltimore.  MD  212.'?5.  (410)  96.5-1794. 
SUPPLEMENTARY  INFORMATION:  .Section 
ir.l4(n(2)  of  the  Social  Seiiirily  Act  (the 
Act),  requires  that,  for  puipu.ses  of 
determining  eligibility  for  and  the 
amount  of  SSI  benefits,  the  income  and 
resources  of  a  child  under  age  18  be 
deemed  to  in<:lude  the  income  and 
resources  of  a  parent  (or  spouse  of  a 
parent)  who  is  living  in  the  same 
household  as  the  child,  except  to  the 
extent  determined  by  the  Secretary  to  he 
inequitable  under  the  circumstances. 
Regulations  at  ^416.1160  through 
§4ir>.llfi9  explain  how  we  deem 
iiK  ome  and  when  it  is  inequitable  to 
deem  part  or  all  of  that  income. 
Regulations  at  tj41fi.l2t)2  through 
!5  41R. 1204a  ex|)laiii  how  we  deem 
resources. 

Set.tion  8010(a)  of  Pub.  L.  101-239 
amended  section  1614(0(2)  of  the  Act  to 
provide  that  parental  income  and 
resources  shall  not  be  deemed  to  any 
child  underage  18  who  is  disabled, 
re<:eived  SSI  henefits  under  section 
lfil1(e)(l)(B)  while  in  an  institution 
described  in  that  section,  is  eligible  for 
medical  assi.stan(;e  under  a  State  home 
care  plan  approved  by  the  .Secretary 
under  the  provisions  of  section  1915(c) 
of  the  Act  or  authorized  under  section 
1902(e)(3).  and,  except  for  this  waiver  of 
deeming,  would  not  be  eligible  for  a 
Federal  SSI  benefit.  Se«;tion  8010(b) 
amended  .section  1611(e)(1)(B)  of  the 
At;t  to  include  eligible  children  as 
desc:ribed  in  section  1614(f)(2)(B)  of  the 
Act,  among  those  eligible  for  the  SSI 
personal  needs  allowant:e.  These 
provisions  b«came  effective  June  1, 
1990. 

The  regulation  provides  that  we  do 
not  deem  parental  income  and  resources 
to  ilisabled  children  who: 

•  Previously  received  SSI  personal 
iie«ds  allowance  benefits  while 
rtjsidents  of  a  medical  facility  for  which 
Medicaid  paid  more  than  fifty  percent  of 
the  cost  of  the  individuals'  care; 

•  An;  eligible  for  medical  assistance 
under  Medicaid  .State  home  can;  plans 
approved  by  the  Secretary  under  the 
provisions  of  section  1915(c)  of  the  A«;f 


or  authorized  under  section  1902(e)(3): 
and 

•  Would  otherwise  be  ineligible  for  a 
Federal  SSI  benefit  becau.se  of  the 
deeming  of  their  parents'  income  and/or 
resources. 

The  regulation  also  provides  that 
children  for  whom  the  deeming  rules 
are  waived  may  be  eligible  to  receive  an 
SSI  benefit  up  to  the  personal  needs 
allowance  (currently  $30  monthly),  plus 
an  optional  State  supplement  in  certain 
States.  The  optional  State  supplement 
payable  to  a  child  for  whom  tlie 
deeming  rules  are  waived  will  Ik> 
determined  by  the  State  and.  if  the 
supplcMuent  is  administered  by  the 
Federal  government,  set  out  in  Federal/ 
State  agreements. 

Further,  the  regulation  states  that  in 
kind  support  and  maintenance  provided 
by  a  child's  parent(s),  which  we  do  not 
count  when  deeming  of  parental  income 
applies,  also  will  not  count  when 
deeming  of  parental  income  is  waived 
under  section  1614(f)(2)  of  the  Act. 
Otherwise,  the  counting  of  such  in-kind 
support  and  maintenance  could  negate 
the  bejieficial  effect  of  section  8010  of 
Pub.  I..  101-239. 

Finally,  the  regulation  addresses  the 
situation  of  children  who  do  not  meet 
the  criteria  for  waiver  of  deeming  only 
because  parental  income  is  not  high 
enough  to  make  them  ineligible  for  S.SI 
benefits  but  is  high  enough  to  result  in 
an  SSI  payment  that  is  less  than  the 
amount  that  would  be  payable  under 
section  8010  of  Pub.  L.  101-239.  Under 
the  regulation,  such  children  would 
receive  an  SSI  benefit  up  to  the  personal 
needs  allowance  plus  any  optional  State 
supplement.  Any  of  the  child's  own 
countable  income  would  then  be 
deducted  from  that  amount.  This  (.hange 
is  being  made  under  the  Secretary's 
discretionary  deeming  authority  in 
section  1614(fl(2)(A)  of  the  Act  which 
allows  the  Secretary  to  determine  the 
extent  to  which  deeming  of  parental 
in«;ome  and  resources  is  inequitable 
under  the  circumstances.  This  change  is 
necessary  to  prevent  anomalies  from 
being  introduced  into  parent-to-child 
deeming. 

We  published  this  regulation  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  September  22,  1993,  (58  FR  49249) 
The  60-day  comment  period  ended  on 
November  22,  1993.  We  received  no 
comments  and  are  adopting  the 
regulation  as  proposed. 

Regulatory  Procedures 

Fxi'ciitivt!  OrdfiMn.  V2H66 

We  have  consulted  with  the  Offici;  ot 
Management  and  Budget  (OMB)  and 
determined  that  this  rule  does  not  meet 


the  criteria  for  a  significant  regulatory 
action  under  Executive  Order  12866. 
Thus,  it  was  not  subject  to  OMB  review. 

rtegnhtory  Flexibility  Act 

We  certify  that  this  regulation  will  not 
hav((  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  will  affect  only  individuals 
and  States.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  Pub. 
L.  96-354,  the  Regulatory  Flexibility 
.'\ct,  is  not  required. 

I'optTwork  Hediiction  Act  of  1980 

This  regulation  imposes  no  additional 
reporting  and  recordkeeping 
recjuirements  necessitating  clearance  bv 
the  Office  of  Management  and  Budget. 

(Ci.itaiog  of  Federal  Domestif.  Assisttiiuc 
rrogram  No.  9.1.807.  .SiippU-rnental  Security 
Incomo) 

I.istofSubiectsin20CF%Par1416  '* 

Adinini.strative  Practice  and 
Procedure.  Aged,  Blind.  Disability 
benefits.  Public  a.ssistance  programs. 
Supplemental  Security  Income  (SSI). 
Reporting  and  recordkeeping 
requirements. 

[Xtt(-d:  .Novombi.T  10.  19IM 
.Shirley  Chater, 
Commissioner  ofSoiiai  Stu  iirit\ 

Approved;  Drceniljci  27.  ISiU-i 
Donna  E.  Shalala, 
SiHTftary of  Healtli  and lliiiuun  St-nicfs. 

Part  416  of  Chapter  III  of  Title  20  of 
th(^  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  416— [AMENDED] 

1.  The  autiiority  i:itatioii  lor  Subjiart 
U  of  Part  416  continues  to  read  as 
tollows. 

Authority:  .Sees.  1102.  161 1  (a),  (b).  (( ).  and 
|i').  Itii2,  1617.  ar.tl  l():il  ot  the  .Sddai 
.Security  Act;  42  I'.S.C.  i:)02.  i:i82  (a).  (1>). 
(i  ).  and  (e).  i:i82a.  1382f.  and  118:1. 

2.  New  §416.415  is  added  to  read  as 
tollows: 

§416.415    Amount  of  benefits;  eligible 
Individual  is  disabled  child  under  age  18. 

(a)  If  you  are  a  disabled  child  under 
a^e  18'and  meet  the  conditions  in 
§416.1165(1)  for  waiver  of  decerning, 
your  parents'  income  will  not  be 
deemed  to  you  and  your  benefit  rate 
will  be  $30  a  month. 

(b)  If  you  are  a  disabled  child  under 
age  18  and  do  not  meet  the  conditions 
in  §416.1165(i)  only  because  your 
parents'  income  is  not  high  enough  to 
make  you  ineligible  for  SSI  but  deeming 
of  your  parents'  income  would  result  in 
an  SSI  benefit  less  than  the  amount 
jiayable  if  you  received  benefits  as  a 


child  under  §416.1165(1),  your  benefit 
will  be  the  amount  payable  if  you 
received  benefits  as  a  cliild  under 
§416.1165(1). 

3.  The  authority  citation  for  Subpart 
K  of  Part  4 16  continues  to  read  as 
follows: 

.\ulhority:  Sees.  1102.  1B02.  Ibll.  ^b\2. 
lf>i:),  1614(0.  1621.  and  1631  of  the  Social 
.Security  Act:  42  D.S.C.  1302.  1381a.  1382. 
13«2a.  13826,  1382c(f).  1382J.  and  1383:  set 
211t)fPub.L.  93-66.  87  Stdt.  154 

4.  Section  416.1148  is  revised  to  read 
as  follows: 

§416.1148    If  you  have  both  in-kind 
support  and  maintenance  and  income  that 
is  deemed  to  you. 

(a)  Tha  ont^-third  reduction  and 
detuning  of  income.  If  you  live  in  the 
household  of  your  spouse,  parent, 
essential  person,  or  sponsor  whose 
income  can  he  deemed  to  you,  or  the 
household  of  a  parent  whose  income  is 
not  deemed  to  you  because  of  the 
provisions  of  §416.1165(1),  the  one- 
third  reduction  does  not  apply  to  voti. 
The  rules  on  deeming  income  are  in 
§§416.1160  through  416.1169. 
However,  if  you  live  iii  another  person's 
household  as  described  in  §416.1131. 
and  someone  whose  income  can  f>e 
deemed  to  you  lives  in  the  same 
household,  we  must  apply  both  the  one- 
third  r(!(luction  and  the  deeming  rules  to 
you. 

(b)  The  presumed  value  rule  and 
deeming  of  income.  (1)  If  you  live  in  the 
same  household  with  someone  uho'se 
income  can  be  deemed  to  you 

(§§  4 16.1160  through  416.1 169).  or  with 
a  parent  whose  income  is  not  deemed  to 
you  because  of  the  provisions  of 
§416.1 165(i).  any  food,  clothing,  or 
slielter  that  per.son  provides  is  not 
income  to  you.  However,  if  you  receive 
any  food,  (.lothing.  or  shelter  from 
another  source,  it  is  income  and  we 
value  it  under  the  presumed  value  rule 
(§416.1140).  We  also  apply  the  deeming 
rules. 

(2)  If  you  are  a  child  under  age  18 
who  lives  in  the  same  hou.seliold  with 
an  ineligible  parent  whose  income  may   • 
be  deemed  to  you.  and  you  are 
temporarily  absent  from  the  household 
to  attend  .s<;liool  (§416.1167(l>)).  any 
food.  ( lotliing.  or  .shelter  you  receive  at 
school  is  income  to  you  unless  your 
parent  purchases  it.  Unless  otherwise 
i^xi. hided,  we  value  this  inf:omo  under 
the  presumed  value  rule  (§416.1140). 
We  also  a[)piv  the  deeming  rules  to  vou 
(§416.1165)." 

5.  In  §416.1165,  the  introductory  text 
is  revi.sefi  and  a  new  paragraph  (i)  is 
added  to  read  as  follows: 


§416.1165    How  we  deem  income  to  you 

from  your  ineligible  parents. 

If  you  are  a  child  living  with  your 
parents,  we  apply  the  deeming  rules  to 
you  through  the  month  in  which  you 
reach  age  18.  We  follow  the  rules  in 
paragraphs  (a)  through  (e)  of  this  section 
to  determine  your  eligibility.  To 
determine  your  benefit  amount,  we 
follow  the  rules  in  paragraph  (f)  of  this 
sei:tion.  The  rules  in  paragraph  (g)  of 
this  .section  apply  to  changes  in  vour 
family  situation.  Paragraph  (i)  of  this 
section  discusses  the  conditions  under 
which  we  will  not  deem  your  ineligible 
parents'  income  to  you  if  you  are  a 
disabled  child  living  with  vour  parents. 
***** 

(i )  Disabled  child  under  age  IH. 

If  you  are  a  disabled  child  under  the 
age  of  18  living  with  your  parents,  we 
will  not  deem  your  parents'  iuc^'nie  to 
you  if — 

(1)  Vou  previously  ri,'«:ei\i-il  a  H-duccd 
SSI  benefit  while  a  resident  of  a  medical 
facility  for  which  Medicaid  paid  more 
than  50  percent  oT  the  cost  of  vour  f:are; 

(2)  Vou  are  eligible  for  medical 
assistance  under  a  Medicaid  State  home 
care  plan  approved  by  the  Secretary 
under  the  provisions  of  section  19i5((:) 
or  authorized  under  serlion  1902(e)(3) 
of  the  .Act;  and 

(3)  ^ou  would  otherwise  be  ineligible 
for  a  Federal  SSI  benefit  because  of  ttie 
deeming  f)f  yf)ur  (lannts'  iiuome  or 
resources. 

6.  The  authority  (.ita!ii)!i  of  Subpart  I. 
ol  Part  416  continues  In  read  as  follows: 

Aulhorily:  Sn  s.  IIOJ.  U>02.  ihll,  lbl2. 
KiH.  1hl4'(f).  Ih21.  and  Idil  ot  Ih.-  Sor  i,d 
Security  Acl;  42  I   S.C   1.102.  littla.  l.tHJ. 
13H2a.  13HJti.  13H2((f!.  IJK^i.  and  1  tK  i.  Ne... 
21 1  nt  I'ub   L  93-».»..  h7  .St.it    r.4 

7.  Ill  §416.1202.  paragraph  (!i)  is 
re\ ised  to  read  a>  folli>v,>: 

§416.1202    Deeming  ot  resources. 

(b)  Child— {\]  CenerrJ  In  !h.-  (  ise  of 
.1  child  (as  defined  in  st  416.1856)  ;\ho 
is  luuier  age  18.  such  child's  rcsourt  es 
shall  he  deemed  to  inr  hide  am 
resources,  not  otherwise  excluded  unti  r 
lliis  subpart,  of  an  ineli..;il)le  p.Tri-nt  of 
such  (  hild  (or  the-  ineli.'ible. spouse  of  .i 
pareii!)  who  is  li\iiig  in  ihe  same 
household  (asdefin.-d  in  §4  16.185 1^  asl 
such  I  hild.  whetiu-r  or  pot  available  to  i 
such  (hild.  to  tiie  extent  that  the  I 

resources  of  such  parent  (or  sucii  spoiis<>- 
of  a  parent)  e.xceed  the  ri;soune  limits  ' 
desi.rdied  in  §416.1205  except  as  j 

provided  i!i  paragrap.'i  (bi{2)  of  this  I 
section.  (If  the  child  is  living  with  onlv  j 
one  parent,  the  resource  limit  loran  i 
individual  applies.  If  the  (.hild  is  living  | 
with  both  parents  (or  one  pnrep.t  and  his| 
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Food  and  I^rug  Administration 
21  CFR  Par|t  520 

Oral  Dosagje  Form  New  Animal  Drugs; 
Lufenuron  [Tablets 


*)(!  and  Drug  Administration, 
:d  rule. 


Tlv 


le  Pood  and  Drug 

ion  (P'D.\)  is  amending  the 
;  rt'gulations  to  reflect 
a  new  animal  drug 
(NADA)  filed  by  Ciba      ■*■ 
Heilth.  Ciba-Geigy  Corp.  The 

des  for  oral  administration 

tablets  to  dogs  for  the 
and  control  of  Hea 


OATE:  January  4,  IHA,"!. 

INFORMATION  CONTACT: 
4arkiiis,  Center  for  Veterinary 
IFV-1 12).  Food  and  Drug 
strJtion,  7.')00  Standish  PI., 
AD  208.').5,  301 -.504-061 4. 
SUPPLEMEN  TARY  INFORMATION:  Ciba 
Animal  Heilth,  Ciba-Geigy  Corp.,  P.O. 
Box  18300,  GnM^nsboro,  NC  27410- 
8.300.  filedlNADA  141-035.  which 


provides  for  oral  administration  of 
Program"")  tablets  containing  45.  90, 
204.9.  or  409.8  milligrams  (mg)  of 
lufenuron  per  (/)  tablet.  Once  a  month, 
Program")  tablets  are  administered  to 
dogs,  6  weeks  of  age  and  older,  at  a 
minimum  dosage  of  10  mg  of  lufenuron/ 
kilogram  (4.5  mg/pound)  of  body  weight 
for  the  prevention  and  control  of  flea 
populations.  The  drug  has  no 
deleterious  effect  on  adult  fleas,  but  it 
prevents  most  flea  eggs  from  maturing 
into  adults.  The  NADA  is  approved  as 
of  Novemlier  23,  1994,  and  the 
regulations  are  amended  in  part  520  (21 
CFR  part  520)  by  adding  new  §  520.1288 
to  reflect  the  approval.  The  basis  for 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e){2)(ii)  (21 
CFR  514.H(e)(2)(ii)),  a  summary  of 
safety  and  effectivene.ss  dii:d  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr.,  Rockvilie,  MD  20857. 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Section  512(c)(2)(F)(i)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  provides 
a  5-year  period  of  exclusivity  to  this 
original  NADA  beginning  November  23. 
1994,  because  no  active  ingredient 
(including  any  ester  or  salt  of  the  active 
ingredient)  has  been  approved  in  any 
other  application  under  section 
512(b)(1)  of  the  act. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  eviden«:e 
supporting  that  finding,  contained  in  an 
enviroiunental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Dnigs  and  redelegated  to 
the  (lenter  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520-ORAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1  The  authority  citation  for  21  CF'R 
part  520  continues  to  read  as  follows: 


Authority:  .Sec.  512  of  the  Fodcrai  Food, 
Drug,  iiiid  Cosmntic  Act  (21  U.S.C.  :)bOl)). 

2.  New  §  520.1288  is  added  to  read  as 
follows: 

§520.1288    Lufenuron  tablets. 

(a)  SpMiJications.  Each  tablet 
contains  either  45.  90.  204.9.  or  409.8 
milligrams  of  lufenuron. 

(b)  Sponsor.  See  No.  058198  in 
§  510.600(c)  of  this  chapter. 

(c)  Conditions  of  use— [1)  Amount.  10 
milligrams  of  lufenuron  per  kilogram 
(4.5  milligrams  per  pound)  of  body 
weight. 

(2)  Indications  for  use.  For  use  in 
dogs,  6  weeks  of  age  and  older,  for  the 
prevention  and  control  of  flea 
populations. 

(3)  Limitations.  Administer  tablet(s) 
after  or  in  conjunction  with  a  full  meal 
to  ensure  adequate  absorption. 
Administer  tablet(s)  once  a  month, 
preferably  on  same  date  each  time.  All 
dogs  in  a  household  should  he  treated 
to  achieve  maximum  efficacy.  Because 
the  drug  has  no  affect  on  adult  fleas,  the 
concurrent  use  of  in.sectit:ides  that  kill 
adults  may  be  required  depending  on 
the  severity  of  the  infestation.  Federal 
law  restricts  this  drug  to  use  by  or  on 
the  order  of  a  licensed  veterinarian. 

Dated:  D<!(:<-ml)or  2.1.  1!)!)4. 
Stephen  F.  Sundlof. 

Direitor.  Center  far  Veleriniiry  Meditine 
|FR  Dot  .  nr.-164  Fili'd  l-3-9.'>.  8:4.'>  .im| 
BILLING  CODE  4160-01-F 

21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs; 
Oxytetracycline  Injection 

AGENCY:  Food  and  Drug  Administration 

IIHS. 

ACTION:  Final  rule. 


SUMMARY:  The  F^ood  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  refled 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Boehringer  Ingelheim  Animal  Health, 
Inc.  The  AN.'N.DA  provides  for  the  use  of 
oxytetracvcline  injection  in  cattle  and 
swine  for  the  treatment  of  diseases 
caused  by  oxytetracyc;line  su.sceptiblo 
organisms. 

EFFECTIVE  DATE:  January  4.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Uerson,  Center  for  Veterinary 
Medicine  (HFV-135),  Food  and  Drug 
Administration,  7500  Standi.sh  PI.. 
Rockvilie,  MD  20855.  301-594-1643 
SUPPLEMENTARY  INFORMATION: 
Boehringer  Ingelheim  Animal  Health 


Inc.,  2621  North  Belt  Hvvy.,  St.  Joseph. 
MO  64506.  has  filed  AN/dA  200-008 
which  provides  for  use  of 
o.xytetracycline  injection  as  follows: 
intramuscular  or  intravenous  use  in  beef 
and  nonlactating  dairy  cattle  for  the 
treatment  of  pneumonia  and  shipping 
fever  associated  with  Pasteurella  spp. 
and  Hemophilus  spp.;  infectious  bovine 
keratoconjunctivitis  (pinkeye)  caused  by 
Moraxella  bovis;  foot  rot  and  diphtheria 
caused  by  Fusobacterium  necrophorunv. 
bacterial  enteritis  (scours)  caused  by 
Escherichia  coli;  wooden  tongue  caused 
by  Actinobacillus  lignieresi; 
leptospirosis  caused  by  Leptospira 
pomona;  and  wound  infections  and 
acute  metritis  caused  by  strains  of 
staphylococci  and  streptococci 
organisms  sensitive  to  oxytetracycline- 
intramuscular  use  in  swine  for 
treatment  of  bacterial  enteritis  (.scours, 
colibacillosis)  caused  by  E.  coli; 
pneumonia  caused  by  P.  multocido:  and 
leptospirosis  caused  by  L.  pomona- 
intramuscular  use  in  sows  for  control  of 
infectious  enteritis  (baby  pig  scours, 
colibacillosis)  in  suckling  pigs  caused 
by  E.  coli. 

Boehringer  Ingelheim's  ANADA  200- 
008  for  oxytetracycline  injection  (OXY- 
TET  200/BIO-MYCIN  200)  is  approved 
as  a  generic  copy  of  Pfizer's  NADA  113- 
232  for  oxytetracycline  injection 
(Liquamycin  LA-200).  The  ANADA  is 
approved  as  of  November  16.  1994,  and 
the  regulations  are  amended  by  revising 
§  522.1660(b)  and  (c)(2)(iii)  (21  CFR 
522.1660(b)  and  (c)(2)(iii))  to  reflect  the 
approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11{e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23.  12420 
Parklawn  Dr.,  Rockvilie,  MD  20857. 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding;  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friclay 


List  of  Subjects  in  21  CFR  Part  522 

Animal  dnigs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
DniR.  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  Section  522.1660  is  amended  in 
paragraph  (b)  by  adding  the  phrase 
"000010  and"  before  the  number 
"000069".  and  in  paragraph  (c)(2)(iii)  by 
revising  the  last  sentence  to  read  as 
follows: 

§522.1660    Oxytetracycline  Injection. 

«  *  •  *  * 

(c)  *  •  • 

(2)  *  *  * 

(iii)  *  *  *  Discontinue  treatment  at 
least  42  days  prior  to  slaughter  when 
provided  by  000010  or  28  days  prior  to 
slaughter  when  provided  by  000069. 

Dated:  December  21. 1994 
Michael ).  Blackwcll. 

Deputy  Director.  Past-nuirket  Siineillame 

and  Compliance,  Center  for  Veterinary 

Medicine 

II'K  Doc.  95-163  Filnd  l-;i-95:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  655 
[FHWA  Docket  No.  94-33] 
RIN2125-AD45 

National  Standards  for  Traffic  Control 
Devices;  Revision  of  the  Manual  on 
Uniform  Traffic  Control  Devices; 
Temporary  Traffic  Signals 

AGENCY:  F'ederal  Highwav 
Administration  (FHWA)," DOT. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  document  incorporates 
by  referiMice  an  amendment  to  Part  \'I  of 
the  Manual  on  Uniform  Traffic  Control 
Devices  (MITCD).  This  amendment  is 
intended  to  revise  the  section  of  the 
MUTCD  concerning  temporary  traffic 
signals  in  order  to  permit  the  use  of 
certain  temporary  signalliii};  devicc^s 


that  were  inadvertentlv  excluded  bv  an 
earlier  revision  to  Part' VI.  The  MUtCI) 
is  recognized  as  the  national  standard 
for  traffic  control  on  all  publir.  roads. 
PuWic  comments  are  invited  on  this 
action. 

DATES:  This  interim  final  rule  is 
effective  January  4.  1995. 

Comments  must  be  submitted  on  or 
before  March  6.  1995. 

Incorporation  by  reference  of  the 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Ftnleral 
Register  as  of  January  4,  1995. 
ADDRESSES:  Submit  written,  signed 
conmients  to  FHWA  Docket  No.  94-33. 
Federal  Highway  Administration,  Office 
of  the  Chief  Counsel,  room  4232.  HCC- 
10,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  All  comments 
received  will  be  available  for 
examination  at  the  above  address 
between  8:30  a.m.  and  3:30  p.m..  e.t., 
Monday  through  Friday  except  federal 
holidays.  Those  desiring  notification  ot 
receipt  of  comments  must  include  a  sell- 
addre.ssed.  stamped  postcard. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mi(.hael  E.  Robinson,  Office  cif  Highwav 
Safety,  (202)  366-0411,  or  Mr.  Wilbert 
Bacciis.  Office  of  Chief  Counsel.  (202) 
36G-0780,  Federal  Highway 
Administration.  400  Seventh  Street. 
SW..  room  3419.  Washington.  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m..  e.t..  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  The 
MUTCD  is  available  for  inspection  and 
copving  as  prescribed  in  49  CI'R  Part  7, 
appendix  D.  Part  VI  of  the  MIHCD  may 
be  purchased  for  Slfi.OO  from  tht; 
Superintendent  ot  Documents.  U.  .S. 
Government  Printing  Office. 
Washington,  DC  20402.  Stock  No.  (i-)(»- 
001-00516-3. 

The  FHWA  both  receives  and  initi.ites 
requests  for  amendments  to  the 
MUTCD.  Each  request  is  assigned  an 
identifit  ation  number  which  iiulicates. 
by  Roman  numeral,  the  organizational 
part  of  the  MLTCD  affected  and.  by 
Arabic  numeral,  the  order  in  which  the 
request  was  received  (e.g..  Request  V'lll- 
9). 

This  amendment  contains  corrections 
to  Part  VI  of  the  MUTCD.  Standards  and 
Guides  for  Traffic  Control  for  Street  and 
Highway  Construction.  Maintenance, 
Utility,  and  Incident  Management    ■ 
Operations.  Part  VI  sets  forth  principles 
and  prescribes  standards  for  temporary 
traffic  control  zone  operations  on  sta'ets 
and  highways  in  the  United  States. 
Also,  part  VI  addresses  the  design, 
administration,  and  operation  of  strtsM 
and  highway  temporary  traffic  control 
plans  and  projects.  Previous  Federal 
Register  actions  regardin;;  changes  to 
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part  VI  are  cc  ntained  in  FHVVA  docket 
number  89-1 ,  Notice  No.  7,  published  at 
58  FR  B508  o  n  Dt'cember  10.  1993. 

The  text  ch  nnge  resulting  from  this 
amendment  i  o  the  MUTCD  has  been 
titled  "1988  AUTCD  Revision  4.  dated 
November  1. 1994."  It  will  be  available 
from  the  Gov  smment  Printing  Office 
(GPO).  Supeiintendent  of  Documents. 
Wa.shington.p.C.  20402.  (202)  783- 
3238.  Evervo  le  currently  appearing  on 
the  FHWA^  C  ffice  of  Highway  Safety. 
Federal  Regi  iter  mailing  list  will  be 
sent  a  copy. 

Discussion  o  Amendment 

Fart  VI  of  t  le  MUTCD  was  revised  on 
September  3  1993.  and  incorporated  by 
reference  in  :  13  CFR  part  655  on 
December  If),  1993  (58  FR  64085).  As 
revised,  the   ist  paragraph  in  section 
6F-8C  read: 

One-wav  tr<i  fir.  flow  rt-quircs  an  all-red 
interval  nt  sut  icient  duration  for  traffic  to 
clear  the  porti  in  of  the  temporary  traffic 
control  zone  c  )ntrolled  by  the  traffic  signals. 
To  avoid  the  d  isplay  of  conflicting  signals  at 
each  end  of  th  i  temporary  traffic  control 
zone,  traffic  si  ;nals  shall  be  either  hard- 
wired or  conti  jlled  by  radio  signals. 

The  FHW;' ,  has  since  learned  that  the 
last  sentence  of  the  section 
inadvertentl;  ■  di.sallowed  the  use  of 
certain  temp  jrary  signaling  devices  now 
in  use.  Whili  i  they  employ  neither  hard- 
wiring nor  r<  dio  signals,  these  devices 
are  consider  id  to  be  as  safe  and  effective 
as  those  dev  ces  covered  by  the 
Septembers  1993,  version  of  section 
6F-flc.  In  on  er  to  allow  the  use  of  such 
devices,  the  ast  sentence  of  the 
paragraph  hi  s  been  removed  and 
replaced  wit  i  the  following  sentence: 

Safeguards   hall  be  incorporated  to  avoid 
the  display  of  conflicting  signals  at  each  end 
of  the  tcmpori  ry  traffic  control  zone. 

As  revisec ,  the  section  imposes  a 
performance  standard,  and  not  a  design 
.standard,  on  all  such  devices.  This 
document  ir  corporates  the  revised  Part 
VI  into  23  C  IF  part  655.  With  the 
current  emp  lasis  on  repairing  the 
Nation's  big  iways  and  improving  safety 
in  temporar  traffic  control  zone  areas, 
an  updated  ;  ind  accurate  part  VI  will 
better  serve  he  highway  community. 

Rulemaking  Analyses  and  Notices 

The  Administrative  Procedure  Act 
(APA),  5  U.ii.C.  551  et  seq.,  allows 
agencies  enj  aged  in  rulemaking  to 
dispense  wi  h  prior  notice  and 
opportunity  for  comment  when  the 
agency  for  g  jod  cause  finds  that  such 
procedures  ire  imprdctioible. 
unnecessary ,  or  contrary  to  the  public 
interest.  5  L  .S.C.  553(b)(3)(B). 

The  FHW  \  has  detenu  ined  that 
providing  p  ior  notice  to  the  public  on 
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this  action  would  be  contrary  to  the 
public  interest.  This  action  will 
incorporate  by  reference  into  23  CFR 
part  655  a  revised  version  of  Part  VI  of 
the  MUTCD.  The  September  3.  1993. 
version  inadvertently  excluded  the  use 
of  certain  safe  and  effective  traffic 
control  devices  in  highway  work  zones 
This  was  not  the  intent  of  the  revision 
and  therefore  Part  VI  is  being  revised 
again  to  allow  the  use  of  these  devices. 
Any  further  delay  in  revising  Part  VI 
would  cause  undue  economic  harm  to 
those  who  manufacture  and  sell  the 
types  of  traffic  control  devices  excluded 
by  the  September  1993  language  of  Part 
VI. 

Public  comment,  however,  is  solicited 
on  this  action.  Comments  received  will 
be  carefully  considered  in  evaluating 
whether  any  further  changes  to  this 
amendment  are  necessary. 

Executive  Order  12866  (Bteitslatnry 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  thi? 
document  does  not  constitute  a 
significant  regulatory  action  within  the 
meaning  of  Executive  Order  12866,  nor 
is  it  significant  within  the  meaning  of 
Department  of  Transportation  regulatory 
policies  and  procedures.  Although  this 
action  will  allow  the  u.se  of  alternative 
signalling  devices  not  permitted  under 
the  September  3. 1993,  version  of  Part 
VI  of  the  MUTCD.  the  FHVVA 
anticipates  that  this  action  will  not 
affect  the  total  number  of  signalling 
devices  deployed.  By  permitting  public 
and  private  entities  to  choose  from  a 
wider  array  of  signalling  devices,  these 
entities  may  be  able  to  make  more  cost- 
effective  choices  in  the  future. 
Accordingly,  it  is  anticipated  that  the 
overall  economic  impact  of  this 
rulemaking  will  be  minimal,  but 
positive.  For  these  reasons,  the  FHVVA 
has  determined  that  a  full  regulatory 
evaluation  is  not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  5  U.S. 
C.  601-612),  the  FHVVA  has  evaluated 
the  effects  of  this  rule  on  small  entities. 
This  action  will  allow  a  few  small 
companies  to  market  signalling  devices 
not  allowed  under  the  September  3. 
1993.  version  of  Part  VI.  Based  on  the 
evaluation,  the  FHVVA  hereby  certifies 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  need  to  further  evaluate  economic 
conseqiiences  will  be  reviewed  on  the 
basis  of  the  comments  submitted  in 
response  to  this  interim  final  rule. 


Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 
The  MUTCD  is  incorporated  by 
reference  in  23  CFR  part  655,  subpart  F, 
which  requires  that  changes  to  the 
national  standards  issued  by  the  FHVVA 
shall  be  adopted  by  the  States  or  other 
Federal  agencies  within  two  years  of 
issuance.  This  proposed  amendment  is 
in  keeping  with  the  Secretary  of 
Transportation's  authority  under  23 
U.S.C.  109(d)  and  315  to  promulgate 
uniform  guidelines  to  promote  the  safe 
and  efficient  use  of  the  highway. 
Therefore,  nothing  in  this  document 
would  preempt  any  State  laws, 
regulations,  or  requirements. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501 
et  seq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulator>' 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  655 

Design  standards.  Grant  programs — 
transportation.  Highways  and  roads. 
Incorporation  by  reference,  Signs,  j 

Traffic  regulations.  •  i 


The  FHVVA  hereby  amends  chapter  1 
of  title  23.  Code  of  Federal  Regulations, 
part  655.  as  set  forth  below 

PART  655— TRAFFIC  OPERATIONS 

1.  The  authority  citation  for  part  6.")5 
continues  to  read  as  follows: 

Authority:  23  U..S.C.  101(a).  104. 105. 
109(dl,  114(a),  135.  217,  307,  315.  and  402(a): 
23  CFR  1  32  and  1204.4;  and  49  CFR  1.48(b). 

Subpart  F — [Amended] 

2.  In  §655  601,  paragraph  (a)  is 
revised  to  read  as  follows: 

§655.601     Purpose. 

***** 

(a)  Manual  on  Uniform  Traffic  Control 
Devices  for  Streets  and  Highways 
(MUTCD).  FHVVA.  1988.  including 
Revi.sion  No.  1  dated  January  17, 1990. 
Revision  No.  2  dated  March  17,  1992, 
Revision  No.  3  dated  September  3,  1993, 
and  Revision  No.  4  dated  November  1, 
1994.  This  publication  is  incorporated 
by  reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51  and  is  on  file 
at  the  Office  of  the  Federal  Register  in 
Washington.  DC.  The  1988  MUTCD 
Stock  No.  050-001-O0308-2  and  "1988 
MUTCD  Revision  3."  dated  September 
3.  1993  (Stock  No.  050-001-00316-31 
may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office  (GPO). 
Washington,  DC  20402.  The 
amendments  to  the  MUTCD,  titled 
•1988  MUTCD  Revision  1,"  dated 
January  17, 1990,  "1988  MUTCD 
Revision  2."  dated  March  17.  1992,  and 
"1988  MUTCD  Revision  4,  dated 
November  1,  1994,"  are  available  from 
the  Federal  Highway  Administration. 
Office  of  Highway  Safety.  HHS-21.  40(i 
Seventh  Street  SVV.,  Washington.  DC 
20590.  These  documents  are  available 
for  inspection  and  copying  as  prescribed 
in  49  CFR  part  7,  appendix  D. 
***** 

Issiunl  on:  December  28.  1994. 
Rodney  E.  Slater, 
h'uHiTal  Hifihway  Administratiir 
II-K  Doc.  95-86  Filed  1-3-95;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  74  and  80 

Education  Department  General 
Administrative  Regulations;  Cost 
Principles  for  Educational  Institutions 

AGENCY:  Department  of  Education. 
ACTION:  Announcement  regarding 
.nmendments  to  certain  cost  principles. 


SUMMARY:  The  Secretary  announces 
revisions  to  Office  of  Management  and 
Budget  (0MB)  Circular  A-21,  "Cost 
Principles  for  Educational  Institutions  " 
which  is  used  by  the  Department  of 
Education  in  administering  grant 
programs.  The  preambles  to  previously 
published  final  rulemaking  documents 
specified  Circular  A-21  as  amended 
through  certain  dates  as  the  text  of  the 
Cirt;ular  used  for  Department  of 
Education  programs.  The  Secretar>' 
specifies  in  this  document  subsequent 
0MB  amendments  to  Circular  A-21  and 
adopts  tho.se  amendments  for  grant 
programs  administered  by  the 
Department. 

EFFECTIVE  DATE:  This  notice  takes  effect 
on  February  3.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Glenn  Riley.  U.S.  Department  of 
Education.  600  Independence  Avenue, 
.SVV..  room  3636.  ROB-3.  Washington, 
DC  20202-4700.  Telephone:  (202)  708- 
7640.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  On  July  (>, 
1994.  the  Secretary  published  a  revision 
to  Fart  74 — Administration  of  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals,  and  Other 
Nonprofit  Organizations  (59  FR  34722) 
Also,  on  March  11.  1988,  the  Secretary 
published  a  new  Part  80 — Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments  (53  FR  H071). 
These  documents  established  OMB 
Circular  A-21  as  the  cost  principles 
used  by  the  Department  of  Education  lor 
educational  institutions  (34  CFR  74.27. 
80.22).  The  preamble  to  the  1988 
document  specified  all  OMH 
amendments  to  Cirt.ular  A-21  as 
amended  through  December  2,  1986  iiini 
the  preamble  to  the  1994  document  all 
amendments  made  by  OMB  to  Circular 
A-21  through  October  3,  1901.  Each  of 
the.se  preambles  adopted  for  Department 
of  Education  programs  the  text  of  A-21 
as  amended  through  the  dates  specified 
in  those  publications. 

On  July  26.  1993.  OMB  published 
amendments  to  Circular  A-21  at  58  FK 
39996.  This  notice  adopts  for  34  CFR 
part  80  the  changes  made  by  OMB  on 
October  3,  1991  and  (uly  26,  1993.  and 
adopts  for  34  CFR  part  74  the  changes 
made  by  OMB  on  July  26,  1993.  The 
changes  adopted  in  this  announcement 
bind  all  recipients  of  Department  grants 
and  cooperative  agreements  to  {hv 
requirements  of  Circular  A-21  as 
amended  through  July  26,  1993.  Tlies<^ 


cost  principles  apply  to  educational 
in.stitutions,  except  to  the  extent 
program  regulations  or  the  Departmenfs 
administrative  regulations  require  a 
different  outcome. 

OMB  Circular  A-21  was  originally 
published  in  the  Federal  Register  on         | 
March  6,  1979.  at  44  FR  12368.  If  has         ' 
been  amended  several  times  prior  to  the 
amendment  made  on  July  26,  1993.  as 
follows:  On  August  3,  1982,  at  47  FR 
33658.  on  June  9,  1986.  at  51  FR  20908. 
on  December  2,  1986,  at  51  FR  43487, 
and  on  Ck;tober  3,  1991,  at  56  FR  50224. 
The  circular,  as  amended,  is  adopted  by 
the  Department.  It  is  available  by  calling 
the  Publications  Unit  for  the  E.xeciitive 
Office  of  the  President  at  (202)  395- 
7332,  or  by  writing  the  Executive  Office 
of  the  President.  Publications,  room 
2200,  New  Executive  Office  Building, 
725  17th  Street,  NVV..  Washington,  IX: 
20503. 

Waiver  of  Notice  and  Comment 

It  is  the  practice  of  the  Secreiarv  to 
offer  interested  parties  the  opportunity 
to  comment  on  proposed  actions  in 
act  ordance  with  the  Administrative 
Procedure  Act  (5  U.S.C.  553).  However, 
since  an  opportunity  was  previously 
provided  by  OMB  for  public  (  omineni 
on  the  October  1991  t  hanges  to  the 
Circular  at  56  FR  22618  on  May  15, 
1991  and  at  56  FR  29530  on  lime  27. 
1991  and.  regarding  the  July  1993 
amendments,  an  opportunity  was 
previously  provided  by  OMB  for  puhlii 
comment  on  that  amendment  to  OMB 
Ciircular  A-21  (57  FR  58394:  Dei.iiiiber 
9.  1992).  the  Secretary  finds  that 
soii(.iting  hirther  public  comment  wiili 
respect  to  adoption  of  the  revi«ied 
circular  is  unnecessary  and  contr.irv  to 
the  public  interest  under  5  U.S.t: 
55:i(b)(B). 

(Citi.ildg  ofledrral  Uoiiifstif  A>.s.>>;.i::i.<' 
Nunil«^i  d<«'S  nut  iippiv  ) 
n.i'i  (i:  Df(.-i!'b<T  1.  lM<t4 

Donald  R.  Wurtz. 

dtii'l  F'inr.m  iul  Ot/irrr 

IFK  Do;  ,  <l5-l:;j  Fil.-(!  J-!-g-,.  «..}-,  ..;. 
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919-541-4642,  enter  selection  "N4AIL," 
user  name  "BB— USER."  Electronic 
comments  mu.st  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
control  characters  and  any  form  of 
encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  in  5.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  should  be  identified  by 
the  docket  number  A-94-^5.  Electronic 
comments  on  this  interim  final  rule,  but 
not  the  record,  may  be  viewed  or  new 
comments  filed  online  at  many  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  in  unit  V  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Anthony  or  Alexander  Wolfe, 
United  States  Environmental  Protection 
Agency,  Office  of  Air  and  Radiation, 
Office  of  Program  Management 
Operations  (Mailcode  6102),  401  M  St., 
SW.,  Washington,  DC  20460  at  (202) 
260-7415. 

SUPPLEMENTARY  INFORMATION:  This 
preamble  is  organized  according  to  the 
following  outline: 

I.  Background  and  Purpose 

II.  Discussion  of  Regulatory  Changes 

A.  Maintenance  of  Effort  Requirements 

1.  Definition  of  Recurrent  and 
Nonrecurrent  Expenditures 

2.  Use  of  Prior  Fiscal  Year  Data  to 
Determine  MOE  Levels 

3.  Accounting  Relative  to  Title  V 
Programs 

B.  Cost-sharing  Requirements 

1.  Maximum  Federal  Share 

2.  Waiver  of  Cost-sharing  Requirement 

C.  State  Allotments  and  Reserves 

III.  Summary  of  Interim  Final  Rule 

IV.  Public  Docket 

V.  Regulatory  Assessment  Requirements 

A.  Office  of  Management  and  Budget 
Clearances 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

D.  Unfunded  Mandates 

The  attached  interim  final  rule  revises 
the  regulations  at  40  CFR  part  35  to 
ensure  a  common  sense  approach  to 
implementing  the  1990  Amendments. 
The  1990  Amendments  require  our  key 
stakeholders-state  and  authorized  local 
jurisdictions,  to  implement  new 
operating  permit  programs  under  Title  V 
of  the  Act.  The  implementation  of  the 
new  Title  V  programs  involve  the 
transition  of  many  activities  previously 
covered  by  Section  105  grant  programs 
to  the  new  Title  V  permit  programs. 
Many  state  and  local  agencies  expressed 
serious  concern  about  being  able  to  meet 
MOE  requirements  due  to  the  reduction 
in  activities;  and  may  be  unable  to 
provide  the  required  40  percent  cost- 
share.  As  discussed  in  unit  II. A. 3  of  this 


preamble,  EPA  has  determined  that 
existing  regulations  permit  states  to 
recompute  their  MOE  levels  to  reflect 
the  transfer  of  state  air  quality  program 
activities  previously  funded  through 
section  105  grants  to  the  Title  V  permit 
program.  This  rule  provides  state  and 
local  stakeholders  with  the  additional 
regulatory  framework  necessary  to  make 
the  transition  workable  on  a  common 
sense  scale  by  allowing  state  and  local 
government  agencies  to  (1)  temporarily 
waive  tiie  cost-share  requirement;  and. 
(2)  determine  recurrent  and 
nonrecurrent  expenditure  levels  with 
greater  flexibility 

The  preamble  makes  frequent  use  of 
the  term  "state,"  usually  meaning  the 
state  air  pollution  control  agency 
authorized  to  be  the  recipient  agency  for 
the  section  105  grant,  as  defined  under 
section  302  of  the  Act.  The  reader 
should  assume  that  when  u.sed  here 
"state"  also  includes  air  pollution 
control  agencies  of  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  Guam, 
American  Samoa,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  and  local 
governments  where  a  local  agency  is  a 
direct-funded  recipient  of  a  section  105 
air  grant. 

Tne  preamble  is  organized  to  enable 
a  review  of  the  origins  of  the  part  35 
changes  being  promulgated  today  The 
preamble  also  describes  the  impact  on 
the  MOE  requirements  due  to  the 
transfer  of  section  105  program 
activities  to  the  Title  V  permit  program. 
Although  not  the  subject  of  this 
rulemaking,  the  impact  was  identified 
during  the  workgroup  efforts  described 
below  and  addressed  in  an  opinion  from 
EPA's  Office  of  General  Counsel. 

Proposed  changes  to  part  35,  subpart 
A  affecting  the  award  of  air  grant 
assistance  to  Indian  Tribes  are  the 
subject  of  a  separate  rulemaking. 
"Indian  Tribes:  Air  Quality  Planning 
and  Management,"  and  will  not  be 
discussed  in  this  action.  See  59  FR 
43955,  August  25, 1994.  However,  EPA 
intends  that  this  rulemaking  and  the 
final  Tribal  air  assistance  regulation  will 
be  compatible. 

I.  Background  and  Purpose 

Section  105  of  the  Act,  42  U.  S.  C. 
7405,  authorizes  the  award  of  grants  to 
state,  local,  interstate,  intermunicipal, 
and  tribal  air  pollution  control  agencies 
to  support  programs  for  the  prevention 
and  control  of  air  pollution.  The  Federal 
section  105  grant  program  has  been  a 
major  force  in  helping  to  establish  and 
expand  the  air  pollution  control 
programs  of  state  and  local  agencies. 
Since  including  the  program  in  the  1963 
Clean  Air  Act,  Congress  has 


appropriated,  and  EPA  has  awarded, 
over  $2.0  billion  in  Federal  grant 
assistance. 

Section  105  contains  two  major 
administrative  requirements  to  ensure 
the  fi.scal  commitment  and  continued 
eligibility  of  a  recipient  agency.  The 
recipient  must:  (1)  contribute  a  share  of 
the  overall  costs  of  its  se<:tion  105- 
approved  program  (cost-share  or  match); 
and  (2)  expend  annually  an  amount 
equal  to  or  greater  than  its  previous 
year's  commitment  (MOE).  The  amount 
of  funding  established  under  the  second 
requirement  is  called  the  recipient's 
MOE  level.  These  requirements  have 
prompted  .state,  local,  and  tribal 
agencies  to  contribute  nearly  $3.5 
billion  of  their  own  funds  over  the  last 
30  years  in  support  of  their  efforts  to 
prevent  and  control  air  pollution  and 
implement  national  ambient  air  quality 
standards. 

The  1990  Amendments,  Public  Law 
101-549,  amended  the  section  105 
provisions  on  cost-sharing.  MOE,  and 
state  grant  allotments.  In  addition.  Title 

V  of  the  1990  Amendments  requires  all 
states  to  establish  operating  permit 
programs.  The  Title  V  permit  programs 
must  include  fee  provisions  to  cover  the 
costs  of  the  permit  programs.  Many 
activities  previously  funded  through 
section  105  grants  are  now  required  to 
be  included  within  and  funded  through 
the  Title  V  permits  and  fees. 

This  rulemaking  amends  the  section 
105  program  grant  regulations  at  40  CFR 
part  35,  subpart  A  to  (1)  further 
implement  the  1990  Amendments;  (2) 
ensure  consistency  between  the 
regulations  and  the  Act  as  amended; 
and  (3)  address  the  fisc^il  impact  of  Title 

V  permit  fee  provisions  on  section  105 
program  grant  recipients.  The  rule 
promulgated  here  provides  increased 
tle.xibility  to  grant  recipients  in 
determining  and  setting  expenditure 
levels  and  provides  the  regulators- 
linkage  necessary  for  reasonable 
implementation  of  statutory  provisions 
under  both  Titles  I  and  V  of  the  Act. 

This  interim  final  rule  is  consistent 
with  Federal  and  Agency  intent  to: 
enhance  the  fiscal  capacity  of  state  and 
local  governments  to  enable  the 
effective  implementation  of  their  air 
pollution  prevention  and  control 
responsibilities;  reduce,  where  possible, 
any  unnecessary  administrative  burdens 
as.sociaied  with  the  receipt  of  Federal 
assistance;  and  help  ensure  the  financial 
integrity  of  the  air  grant  and  permit  fee 
programs. 

The  rule  is  published  as  an  interim 
final  rule  (rather  than  as  a  proposed 
rule)  in  accordance  with  the 
Administrative  Procedure  Act,  5  U.S.C. 
.")53(a),  which  exempts  grant  rules  from 


the  notice  and  comment  requirements 
for  rulemaking.  Nevertheless,  EPA 
solicits  public  comment  on  this  interim 
final  rule.  The  rule  takes  effect  today  in 
order  to  allow  for  the  prompt 
implementation  of  the  provisions 
affeding  the  section  105  grant  program, 
including  waivers  of  the  cost-sharing 
requirement. 

II.  Discussion  of  Regulatory  Changes 

This  section  provides  a  more  detailed 
explanation  of  the  regulatory  changes 
EPA  intends  to  make  to  the  existing  40 
CFR  part  35.  subpart  A. 

A.  Maintfnonce  of  Effort  Requirements 

1.  Definiti'^n  of  recurrent  and 
nonrecurrent  expenditures.  Section  105 
(c)(1)  of  the  Act  provides  that  no  agency 
shall  receive  a  section  105  grant  during 
any  fi.scal  year  when  its  "recurrent 
expenditures"  of  non-Federal  funds  for 
air  pollution  control  programs  will  be 
less  than  its  expenditures  were  for  suf:h 
programs  during  the  preceding  fiscal 
year.  The  1990  Amendments  require 
EPA  to  revise  the  current  regulations 
which  define  applicable  recurrent  and 
nonrecurrent  expenditures,  and  in  so 
doing,  to  "give  due  consideration  to 
exempting  an  agency  from  the 
limitations  of  this  paragraph  [MOE 
requirements!  and  subsection  (a)  of  this 
section  (cost-sharing  requirements!  due 
to  periodic  increases  experienced  by 
that  agency  from  time  to  time  in  its 
annual  expenditures  for  purposes 
acceptable  to  the  Administrator  for  that 
fiscal  year  "  Section  105(c)(1)  of  the  Act. 
as  amended.  This  rule  revises  the 
definition  for  recurrent  expenditures 
and  adds  a  new  definition  for 
nonrecurrent  expenditures  for  the  air 
grant  program.  As  discussed  in  unit  B.2. 
of  this  preamble,  the  regulations  also 
provide  for  an  exemption  from  the  cost- 
sharing  requirements  in  certain  limited 
circumstances. 

The  current  regulatory  definition  of 
"recurrent  expenditures"  in  40  CFR 
35.105  provides  that  all  expenditures, 
except  those  for  equipment  purchases 
with  a  unit  acquisition  cost  of  $5,000  or 
more,  are  considered  recurrent  unless 
justified  by  the  applicant  as  unique  and 
approved  by  the  Regional  Administrator 
in  the  grant  agreement.  The  revised 
definition  being  promulgated  for  the  air 
grant  program  removes  the  55.000 
limitation  to  recognize  price  changes 
due  to  inflation  and  changes  in  the 
nature  and  design  of  air  pollution 
control  equipment.  Such  changes  have 
occurred  since  the  last  promulgation 
and  are  likely  to  continue.  The  revised 
definition  will  provide  greater  flexibility 
to  air  pollution  control  agencies  in  the 
MOE  requirements  by  not  subjecting 


them  to  an  artificial  dollar  ceiling  and 
administratively  burdensome 
justifications  for  basic  purchases.  This 
rule  leaves  in  place  the  c;urrent 
definition  of  "recurrent  expenditures" 
at  40  CFR  35.105  which  will  continue 
to  be  used  in  other  continuing 
environmental  programs  governed  by  40 
CFR  part  35.  subpart  A. 

2.  Use  of  prior  fiscal  year  data  to 
determine  MOE  levels.  While  the  MOE 
provision  requires  that  each  recipient 
expend  annually  at  least  the  same  or 
greater  amount  of  its  own  resources  on 
its  .section  105  program  as  it  did  in  the 
previous  year,  it  often  takes  several 
months  beyond  the  end  of  a  Rm  .li  vear 
for  EPA  to  determine  the  final 
expenditure  amounts  for  the  gran's.  In 
order  to  permit  EPA  to  award  the 
section  105  grants  in  a  timely  manner, 
even  when  the  required  fiscal  data  is  not 
yet  available,  the  1990  Amendments 
revised  .section  105(c)(1)  to  allow  EP.A  '.n 

compare  an  agency's  prospective 
expenditure  level  to  that  of  its  .sec.ond 
preceding  fiscal  year.  When  the 
preceding  years  final  fiscal  data  is 
received.  EPA  will  then  provide  an 
official  verification  that  the  MOE 
requirements  have  been  met.  Section 
35.210(a)  has  been  revised  to  permit  thi; 
use  of  data  from  the  second  preceding 
fiscal  year  as  provided  in  the  1090 
Amendments. 

3.  Accounting  relative  to  Tith-  V 
programs.  States  have  expressed 
concern  over  how  the  transfer.ul 
resources  from  their  section  lO.i  grant 
program  to  their  Title  V  program  will 
affect  the  MOE  requirement  and  their 
ability  to  continue  to  receive  a  Federal 
grant. 

This  concern  and  other  grant  and  fe«? 
program  transition  issues  prompted  EP.\ 
to  initiate,  in  May  1994.  a  workgroup  to 
develop  clear  transition  policies  and, 
procedures  for  regions  and  states  to 
follow.  The  workgroup  effort  resulted  in 
the  issuance  of  a  June  27.  1994  opinion 
from  the  Office  of  General  Counsel  on 
the  ability  of  states  to  adjust  MOZ  levels 
onc:e  Title  V  programs  are  approved. 
EPA  also  issued  transition  guidance  on 
July  21.  1994  and  Au'^ust  28.  1094. 

Based  on  the  June  27.  1994  opinion. 
EPA  has  determined  that  a  slate's  MOK 
level  may  be  reduced  to  reflect  the 
transfer  of  activities  previously  funded 
through  its  section  105  program  to  the 
Title  V  program  without  jeopardizing 
the  state's  continued  eligibility  for  a 
section  105  grant.  However,  a  slate  nnisi 
maintain  the  level  of  effort  associated 
with  recurrent  expenditures  for 
activities  that  continue  to  he  svipported 
with  section  105  program  grants.  This 
principle  applies  not  only  to  the  year  in 
which  the  Title  V  progr-am  is  inili.Tlly 
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approved  lut  in  subsequent  years  as 
well. 

Section  h05(c)(l)  of  the  Act  provides 
that  "No  a  >ency  shall  receive  any  grant 
under  this  section  during  any  fiscal  year 
when  its  e  cpenditures  of  nonfederal 
funds  for  i  scurrent  expenditures  for  air 
pollution  control  programs  will  be  less 
than  its  ex  jenditures  were  for  such 
programs  i  uring  the  preceding  fiscal 
year."  The  MOE  regulations 
implemen  ing  this  provision  state  that: 
"To  receiv  b  funds  under  section  lO.S.  an 
agency  mi  st  expend  annually  for 
recurrent !  ection  105  program 
expenditii  es  an  amount  of  nonfederal 
funds  ai  it  jst  equal  to  such 
expenditu  es  during  the  preceding  fiscal 
year."  40  CFR  35.120. 

Because  the  regulations  describe  the 
term  "reci  rrent  expenditures  for  air 
pollution  (  ontrol  programs,"  as 
"recurrent  section  105  program 
expenditu  es,"  EPA  believes  a 
reasonable  interpretation  of  the  MOE 
provisions  is  that  they  require  states  to 
maintain  c  nly  their  effort  associated 
with  activ  ties  that  are  included  within 
Ihesectior  105  grant  program. 

Because  many  of  the  activities 
previously  funded  through  section  105 
program  g  ants  are  now  included  within 
the  Title  V  permit  fee  program  and 
permit  pre  gram  activity  costs  are  no 
longer  allc  wable  costs  under  the  section 
105  progrf  m,  expenditures  for  permit 
activities  ;  re  no  longer  "recurrent 
section  10  5  program  expenditures"  for 
which  the  MOE  level  must  be 
maintaine  i.  A  new  MOE  level  should  be 
calcidated 
associated 


105  activilies. 
B.  Cost-sh  Jring 


int. 


TOV 


1.  Max  J 
the  1990 
authorizec 
program  g 
the  purposes 
recipients 
one-half  t( 
approved 
were  mad 
and  betw 
for  planni 
and  imp 
maintaining 
Amendments 
distinctioiis 
recipients 
varying 
associated 
activity  is 
'implemeiltation 
in  this  ru 
virtually 

The  AniJBn 
105(a)  to 


JMI 


that  reflects  the  expenditures 
with  the  remaining  section 


Requirements 

um  Federal  share.  Prior  to 
Amendments,  EPA  was 
to  award  Section  105 
ants  that,  depending  upon 

of  the  grants  and 
identities,  provided  up  to 
three-quarters  of  the 
)rogram  costs.  Distinctions 
among  types  of  recipients 
n  cost-sharing  requirements 
I  tg.  developing,  establishing, 
ing  programs  and 
programs.  The  1990 

eliminated  the 
between  the  types  of 
and  activities  along  with  the 
Fqderal  funding  percentages 
with  each.  Instead  all  funded 
now  termed  as 

which  is  now  defined 
I  >makjng  to  encompass 
ejverv  type  of  program  ai:t!vity 
dnienls  revised  section 
thorize  grant  awards  up  to 


am 


three-fifths  (60  percent)  of  the  costs  of 
"implementing"  the  air  programs. 
Section  105  (a)(1)(A)  defines 
"implementing"  as  "any  activity  related 
to  the  planning,  developing, 
establishing,  carrying-out.  improving,  or 
maintaining  of  such  programs." 

The  1990  Amendments  fiirther 
provided  that  air  pollution  control 
agencies  contributing  less  than  two- 
fifths  (40  percent)  of  the  approved 
program  costs  had  3  years  from  the  dale 
of  enactment  (November  15.  1990)  to 
meet  the  required  nonfederal  minimum 
or  face  a  reduction  in  their  EPA  funding. 
Section  105  {a)(l)(B)  of  the  Act.  The 
change  in  the  cost-share  reoMirement 
was  pha.sed-in  to  prevent  the  disruption 
of  affected  grantee's  current  air  program 
operations. 

This  rulemaking  revises  the  current 
regulations  bv  deleting  the  existing 
regulations  at  40  CFR  35.205  and 
inserting  new  provisions  for  a  uniform 
cost-sharing  requirement  for  all  program 
activities  and  a  3-year  phase-in  period. 
The  statutory'  definition  of  the  term 
"implementing"  has  been  included  in 
the  new  definitions  section  at  40  CFR 
35.201. 

2.  Waiver  of  cost-sharing  requirement. 
In  accordance  with  section  105(c)(1) 
EPA  has  determined  that  an  exemption 
from  the  cost-sharing  requirement  is 
appropriate  in  certain  very  limited 
circumstances  because  of  increased 
expenditures  experienced  by  states  as  a 
result  of  the  transfer  of  resoun;es  to  the 
Title  V  permit  program. 

In  the  1980's,  many  .states  enacted 
operating  permit  programs  as  part  of 
their  air  pollution  control  programs.  The 
costs  of  these  state  permit  programs 
were  allowable  under  section  105  grants 
and  many  states  used  the  permit  fees 
they  collected  to  satisfy  the  cost-sharing 
requirement  of  the  section  105  grant 
program.  The  1990  Amendments, 
however,  added  Title  V  to  the  Act.  Title 
V  requires  all  states  to  establish 
operating  permit  programs  supported  by 
permit  fees.  Many  activities  previously 
funded  through  section  105  grants  are 
now  required  to  be  included  and  funded 
through  the  Title  V  permit  fee  programs. 
In  order  to  obtain  a  permit,  sources  of 
pollution  must  pay  to  the  state  an 
annual  fee  that  is  sufficient  to  cover  all 
the  costs  of  the  permitting  program. 
(Se<;tion  502(b)(3)(A)).  Title  V  and  EPA 
regulations  require  that  any  such  permit 
fees  colle«:ted  be  utilized  solely  to  cover 
the  costs  of  the  permit  programs. 
(Section  502(b)(3)(C)(iii)  and  40  CFR 
70.9(d)). 

Some  states  assumed  the  fees 
collected  under  Title  V  could  be  used  to 
pay  a  portion  or  all  of  the  40  percent 
co.st-share  for  their  section  105  grant. 


like  the  fees  under  previous  .slate  permit 
programs.  Other  slates  without 
previously  existing  permit  programs 
also  planned  to  use  Title  V  fees  in  lieu 
of  state  general  revenues  and  other 
sources  to  meet  the  cost-share 
requirement.  Relying  on  the  assumption 
that  Title  V  fees  could  be  used  for  cost- 
sharing,  some  stale  legislatures  did  not 
authorize  and  appropriate  funds 
sufficient  to  meet  the  cost-share 
requirements  beyond  the  funds 
anticipated  from  the  fees. 

However,  Title  V  permit  fees  t  aniujt 
be  used  to  meet  the  cost-sharing 
requirements  of  section  105  program 
grants.  In  order  to  qualify  for  cost- 
•sharing,  costs  incurred  by  a  grantee 
must  be  allowable  under  its  grant  with 
EPA.  (40  CFR  31.24(a)).  A  grantee  may 
not  count  costs  that  are  not  part  of  its 
grant  program.  Because  Title  V  requirt»s 
that  the  permit  program  be  funded 
solely  from  the  fees  collected,  and  thai 
the  fees  c;ollected  be  used  only  for  that 
purpose.  Title  V  permit  program  costs 
cannot  be  funded  from  a  section  105 
grant.  As  a  result,  the  permit  program 
cost  are  not  allowable  section  105  grant 
costs  and.  therefore,  the  costs  and  the 
fees  used  to  pay  them  cannot  be  used  to 
meet  the  section  105  cost-sharing 
requirements. 

Becau.se  the  Title  V  fees  cannot  b«i 
used  for  cost-sharing,  some  state  and 
local  agencies  have  indicated  that  they 
will  not  be  able  to  meet  the  40  pen;ent 
cost-sharing  obligation  once  their  Title 
V  programs  are  approved.  As  a  result, 
some  slates  need  additional  time  to 
identify  other  .sources  of  funds  or  obtain 
additional  funds  from  their  legislatures 
If  a  .state  cannot  meet  its  cost-share  it 
would  either  be  ineligible  for  a  section 
105  award  or  would  have  its  grant 
award  reduced  as  a  result.  Section  105 
grants  fund  a  large  portion  of  state  air 
pollution  control  programs.  Without 
grant  support  some  states  have 
indicated  an  inability  to  fulfill 
responsibilities  under  the  Act  and 
would  not  be  able  to  meet  ail  of  the 
statutory  deadlines.  Consequently, 
states  would  risk  the  imposition  of 
severe  growth  sanctions. 

To  prevent  significant  shortfalls  in 
near-term  funding,  states  requested 
relief  from  the  cost-sharing 
requirements.  The  EPA  has  noted  three 
regulatory  and  administrative  remedies 
that  would  help  provide  states  relief  and 
additional  time  to  secure  the  necessary 
funding  support:  deferral  of  cost-sharing 
to  the  end  of  the  budget  period;  use  of 
revenue  generated  from  fees  during 
program  development  for  cost-sharing; 
and  promulgation  of  this  rule  to  provide 
a  temporary  waiver  of  the  cost-sharing 
requirement. 


•  Deferral  of  cost-sharing.  States  can 
request  deferral  of  the  cost-sharing 
requirements  until  later  in  the  annual 
grant  budget  period  in  order  to  provide 
additional  time  to  obtain  cost-sharing 
resources.  Regulations  governing  cost- 
sharing  require  only  that  the  costs  be 
incurred  under  the  assistance 
agreement,  i.e.,  during  the  budget  period 
identified  in  the  assistance  agreement 
(40  CFR  31.24).  This  is  consistent  with 
the  decisions  of  the  Comptroller 
General.  See  e.g.,  60  Comp.  Gen.  208 
(1981)  (Cost-share  requirements  are  met 
when  nonfederal  share  is  provided  by 
the  end  of  the.grant  budget  period). 

•  Use  of  fees  generated  prior  to  Title 

V  implementation.  As  part  of  approved 
section  105  grant  vvorkplans,  states  have 
used  section  105  grant  funds  in  the 
development  ("ramp-up")  of  their  Title 

V  programs.  Fees  generated  to  help 
develop  these  Title  V  programs  prior  to 
their  approval  by  EPA,  unless  otherwise 
specifically  directed  by  the  slate  to 
support  its  Title  V  program  once  it  is 
approved,  can  be  used  for  cost-sharing. 

•  Waiver  of  cost-sharing  requirements. 
The  promulgation  of  this  rulemaking 
will  provide  temporary  relief  in  the 
form  of  waivers  from  the  cost-sharing 
requirement  in  certain  very  limited 
circumstances  under  the  authority 
provided  in  section  105(c)(1)  of  the  Act. 
That  section  authorizes  EPA  to  provide 
an  exemption  from  both  the  section 
103(c)(1)  MOE  requirements  and  the 
cost-sharing  requirements  of  section 
105(a)  due  to  periodic  increases 
experienced  by  states  in  their  annual 
expenditures  for  purposes  acceptable  to 
EPA.  Because  some  states  assumed  they 
could  u.se  the  Title  V  fees  for  cost- 
sharing,  they  are  now  confronted  with 
unanticipated  increases  in  their 
expenditures  in  order  to  meet  the  co.st- 
sharing  requirements.  EPA  believes 
these  increa.ses  fall  within  the  scope  of 
section  105  waiver  authority. 

The  rule  provides  that  a  waiver  may 
be  permitted  only  when  the  reduction  of 
a  state  or  local  agency's  nonfederal  grant 
contribution  of  the  required  cost-share 
is  due  to  the  redirection  of  its  grant 
matching  resources  to  the  Title  V 
operating  permit  program. 

The  waiver  will  be  temporary  and 
available  on  a  case-by-case  basis  for  a  1- 
year  period.  The  waiver  may  be 
renewed  for  no  more  than  2  additional 
years  so  long  as  the  total  waiver  period 
does  not  expire  later  than  3  years  from 
the  dale  of  initial  approval  of  a  state's 
Title  V  program.  EPA  believes  the  3- 
\ear  timeframe  is  reasonable  because  it 
will  provide  the  stale  legislatures  with 
both  annual  and  biennial  sessions  the 
opportunity  to  take  corrective  fiijcal 
action.  In  addition,  EPA  believes  it 


could  take  3  years  for  a  state  to  refocus 
its  programs  and  resources. 

1  ne  Governor  of  the  state  or  the 
Governor's  designee,  (or  in  the  case  of 
a  local  air  pollution  control  agency,  the 
accountable  authorizing  official)  must 
request  a  waiver  from  the  Regional 
Administrator  on  an  annual  ba.sis.  A 
relevant  showing  of  financial  need, 
which  meets  the  criteria  set  forth  bv 
EPA  in  t)35. 205(b),  and  any  criteria  in 
companion  guidance  to  be  issued  by  the 
Agency,  must  be  provided  by  the  slate 
to  the  responsible  EPA  region.  The 
waiver  request  should  describe  the 
nature  and  timing  of  the  corrective  fiscal 
action  the  state  intends  to  take  to  restore 
its  contribution  to  at  least  a  40  percent 
level. 

The  Governor  of  thp  stale  or  the 
Governor's  designee,  (or  in  the  case  of 
a  local  air  pollution  control  agencv.  the 
acccuntablf  a'llhorizing  official)  must 
also-provide  an  assurance  that  the  slate 
will  not  further  reduce  its  nonfederal 
contribution  below  the  level  authorized 
by  the  waiver.  The  waiver  will  only  be 
for  that  portion  of  the  cost-sharing 
attributable  to  redirection  of  resources 
to  Title  V. 

In  addition  to  the  information 
contained  in  this  rule.  EPA  will  provide 
supplemental  guidance  on  the  waiver 
and  other  aspects  of  this  rule. 

C.  State  Allotments  and  Reser\es 

The  1990  Amendments  revised 
section  105(b)(2)  to  clarify  that  EPA 
must  make  available  to  each  slate  for 
application,  but  not  necessarily  for 
award,  one-half  of  1  percent  of  the  total 
national  .section  105  grant 
appropriation.  While  EPA  must  allot 
this  amount  per  stale  for  planning 
purposes,  a  stale's  application  must 
demon.strale  that  it  merits  and  can 
effectively  utilize  the  funds  it  requests 
for  purpo.ses  acceptable  to  the 
Administrator.  EPA  is  not  obligated  to 
provide  the  full  one-half  of  1  percent 
amount.  This  rule  revises  40  CFR  35.115 
to  reflect  this  statutory  change. 

III.  Summar>'  oflntcrim  Final  Rule 

The  following  is  a  summarv'  of  the 
changes  the  EPA  intends  to  make  to  the 
existing  regulations  at  40  CFR  part  35. 
subpart  A: 

1.  Section  35.105  Definitions.  Modify 
the  definition  of  "recurrent 
expenditures"  to  show  that  it  does  not 
apply  to  agreements  made  pursuant  to 
section  105. 

2.  Amend  §35.115  (a)  (State 
allotments  and  reser\es)  so  that  it  is 
consistent  with  section  105  (b)(2).  as 
amended,  which  requires  that  each  state 
have  made  available  to  it  for  application 
no  less  than  one-half  of  1  percent  nor 


more  than  10  percent  of  the  annual 
section  105  appropriations. 

3.  Establish  §35.201  (Definitions 
under  section  105)  to  provide 
definitions  for  implementing,  and 
recurrent  and  nonrecurrent 
expenditures  applicable  to  the  section 
105  assistance  awards: 

a.  Add  a  definition  for 
■■implementing".  Prior  to  the  1990 
Amendments  the  Act  provided  for 
differing  levels  of  Federal  share  for 
grants  for  "planning,  developing, 
establishing,  or  improving"  air  programs 
and  for  grants  for  maintaining  air 
programs.  The  amendments  provide  for 
only  one  level  of  Federal  share  for 
"iinplementing"  a  program. 

b.  Add  a  definition  for  "nonrecurrent 
expenditures".  Use  of  the  definition  of 
■■recurrent  expenditures'  in  the  existing 
regulation  often  resulted  in  the  \!0E 
amount  being  inequitably  raisi-  i. 

c.  Add  a  revised  definition  lo.- 
"recurrent  expenditures"  forsefnon  105 
assistance  agreements.  The  1990 
Amendments  require  that  the  (  urrent 
language  be  revised. 

4.  Amend  §35.205  (Maximuni  Federal 
Share)  by  deleting  the  existing  language 
and  replacing  it  with  one  paragraph 
which  reflects  the  new  statu! orv 
maximum  Federal  grant  share  of  f.() 
percent.  A  second  paragraph  provides  a 
method  by  which  grantees  nej^ativelv- 
impacted  by  the  transfer  of  resourcevtu 
the  Title  V  program  may  request  th.e 
EP.A  lo  waive  the  cost-sharing 
requirement  at  §35. 205(a). 

5.  Amend  §35.210  (.Maintena:u;e  of 
Effort)  by  revising  subparagraph  (a)  to 
reflect  the  statutory  provision  allowing 
the  Regional  Administrator  to  base  the 
initial  determination  of  MOE  level  on 
the  second  preceding  fiscal  year  rather 
than  the  preceding  fiscal  year. 

IV.  Public  Docket 

The  docket  for  this  regulatory  action 
is  A-94-45.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
submitted  to.  or  otherwise  considered 
by  EPA  in  the  development  of  this 
interim  final  rulemaking.  The  print. ip.ii 
purposes  of  the  docket  are: 

(1)  To  allow  interested  parties  a 
means  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process,  and 

(2)  To  serv  e  as  the  record  in  case  (>\ 
judicial  review. 

The  public  docket  is  located  in 
M1500.  401  M  Street  SW.,  Washington. 
DC  20460.  The  information  contained  in 
this  public  docket,  including  printed, 
paper  versions  of  electronic  comments 
is  available  for  inspection  from  8:00 
a.m.  to  5:30  p.m.,  Monday  thru  Friday, 
excluding  legal  holidays. 
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As  part  of  an  interagency 
"streamlining"  initiative,  EPA  is 
with  submission  of 
comjnents  on  selected 
actions  electronically 
Internet  in  addition  to 
comments  in  traditional 
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electronic  comments, 
either  "subscribe"  to  the 
Serve  application  or  "post" 

the  EPA  Bulletin  Board.  To 
'  to  the  Internet  ListServe 
for  this  interim  final  rule, 

il  message  to: 

ixmail.rtpnc.epa.gov  that 
:ribe  RIN-206Q-AF03  <first 
name>."  Once  you  are 
to  the  ListServe,  comments 

t  to:  RIN-2060- 
imail.rtpnc.epa.gov. 

viewing  of  submissions 
of  comments,  the  public- 
Bulletin  Board  is  also 

dialing  202-488-3671, 
on  "DMAIL,"  user  name 

or  919-541-4642,  enter 

«1AIL,"  user  name  "BB — 

\V1  en  dialing  the  EPA  Bulletin 

<Return>  at  the  opening 

\>  hen  the  "Notes>"  prompt 

le  "open  RIN-2060-AF03" 

posted  messages  for  this 
To  get  a  listing  of  all  files, 
I"  at  the  prompt  line. 
I  :omments  can  also  be  sent 

IP  A  at: 
Of  lT.S@epamail.epa.gov. 


;  comments  must  be 
i  IS  an  ASCII  file  avoiding  the 
control  characters  and  any 
nc^ption. 

further  information  on  the 
(  omment  process,  or  on 
comments  on  this  interim 
ectronically  through  the  EPA 
Be  ard  or  the  Internet  ListServe, 
contact  John  A.  Richards 

202-260-2253:  FAX:  202- 
nternet: 
john@epamail.epa.gov). 

vho  comment,  and  those  who 
view  comments  electronically,  should 
be  aware  tl  at  this  experimental 
electronic  i  :ommenting  is  administered 
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on  a  completely  public  system. 
Therefore,  any  personal  information 
included  in  comments  and  the 
electronic  mail  addresses  of  those  who 
make  comments  electronically  are 
automatically  available  to  anyone  else 
who  views  the  comments. 

Commenters  and  others  outside  EPA 
may  choose  to  comment  on  the 
comments  submitted  by  others  using  the 
RIN-2060-AF03  ListServe  or  the  EPA 
Bulletin  Board.  If  they  do  so,  those 
comments  as  well  will  become  part  of 
EPA's  record  and  included  in  the  public 
docket  for  this  rulemaking.  Persons 
outside  EPA  wishing  to  discuss 
comments  with  commenters  or 
otherwise  communicate  with 
commenters  but  not  have  tho.se 
discussions  or  communications  sent  to 
EPA  and  included  in  the  EPA 
rulemaking  record  and  public  docket 
should  conduct  those  discussions  and 
communications  outside  the  RlN-2060- 
AF03  ListServe  or  the  EPA  Bulletin 
Board. 

EPA  will  transfer  all  comments 
received  electronically  in  the  RIN- 
2060-AF03  ListServe  or  the  EPA 
Bulletin  Board,  in  accordance  with  the 
instructions  for  electronic  submission, 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  docket  which 
will  also  include  all  comments 
submitted  directly  in  writing.  All  the 
electronic  comments  will  be  available  to 
everyone  who  obtains  access  to  the 
RIN-2060-AF03  ListServe  or  the  EPA 
Bulletin  Board;  however,  the  official 
rulemaking  docket  is  the  paper  docket 
maintained  at  the  address  in 
"ADDRESSES  '  at  the  beginning  of  this 
document.  (Comments  submitted  only 
in  written  form  will  not  be  transferred 
into  electronic  form  and  thus  may  be 
accessed  only  by  reviewing  them  in  the 
EPA  Docket  as  described  above.) 

Because  the  electronic  comment 
proce.ss  is  still  experimental,  EPA 
cannot  guarantee  that  all  electronic 
comments  will  be  accurately  converted 
to  printed,  paper  form.  If  EPA  becomes 
aware,  in  transferring  an  electronic 
comment  to  printed-,  paper  form,  of  a 
problem  or  error  that  results  in  an 
obviously  garbled  comment,  EPA  will 
attempt  to  contact  the  commenter  and 
advise  the  commenter  to  resubmit  the 
comment  either  in  electronic  or  written 
form.  Some  commenters  may  choose  to 
submit  identical  comments  in  both 
electronic  and  written  form  to  ensure 
accuracy.  In  that  case,  EPA  requests  that 
commenters  clearly  note  in  both  the 
electronic  and  written  submis.sions  that 
the  comments  are  duplicated  in  the 
other  medium.  This  will  assist  EPA  in 


processing  and  filing  the  comments  in 
the  rulemaking  docket. 

As  with  ordinary  written  comments, 
at  the  time  of  receipt.  EPA  will  not 
attempt  to  verify  the  identities  of 
electronic  commenters  nor  to  review  the 
accuracy  of  electronic  comments. 
Electronic  and  written  comments  will 
be  placed  in  the  rulemaking  docket 
without  any  editing  or  change  by  EPA 
except  to  the  extent  changes  occur  in 
the  process  of  converting  electronic 
comments  to  printed,  paper  form. 

EPA  will  address  significant 
electronic  comments  either  in  a  notice 
in  the  Federal  Register  or  in  a  response 
to  comments  document  placed  in  the 
rulemaking  docket  for  this  Interim  Final 
Rule.  EPA  will  not  respond  to 
commenters  electronically  other  than  to 
seek  clarification  of  electronic 
comments  that  may  be  garbled  in 
transmission  or  conversion  to  printed 
paper  form  as  discussed  above.  Any 
communications  from  EPA  employees 
to  electronic  commenters,  other  than 
those  described  in  this  paragraph,  either 
through  Internet  or  otherwise  are  not 
official  responses  from  EPA. 

V.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866,  |58  FR 
51735,  October  4,  1993]  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significailt"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  have  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  E.xecutive 
Order.  It  has  been  determined  that  this 
rule  is  a  not  a  significant  regulatory 
action  under  the  terms  of  E.xecutive 
Order  12866  and  is  therefore  not  subject 
to  formal  OMB  review. 

B.  Regulatory  Flexibility  Act 

EPA  did  not  develop  a  Regulatory 
Flexibility  Analysis  for  this  grant- 


related  rule  because  it  is  exempt  from 
notice  and  comment  rulemaking  under 
.section  553(a)(2)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(a)(2)),  and 
therefore  is  not  subject  to  the  analytical 
requirements  of  sections  603  and  604  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
603  and  604). 

C.  Paperwork  Reduction  Act 

The  information  collection  activities 
associated  with  the  administrative 
requirements  of  assistance  programs 
have  already  been  approved  under  the 
provisions  of  the  Paperwork  Reduction 
Act  at  44  U.S.C.  3501  et  seq  and  have 
been  assigned  OMB  control  number 
2030-0020. 

The  collection  of  information 
associated  with  the  administrative 
requirements  of  assistance  programs  to 
state  and  local  government  agencies  is 
estimated  to  have  a  public  reporting 
burden  averaging  25  hours  annually. 
This  includes  time  for  reviewing 
instructions,  searching  existing  data 
.sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  interim  final  regulation  will 
t:au.se  a  modest  increase  in  information 
collection  activity  for  some  respondents 
above  that  associated  with  the  normal 
administrative  requirements  of 
assistance  programs.  This  is  primarily 
attributable  to  the  financial 
demonstration  of  need  required  for  the 
approval  of  a  waiver.  Approximately  11 
to  15  State  and  local  agencies  are 
anticipated  to  request  a  waiver. 

D.  Unfunded  Federal  Mandates: 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  12875 

We  believe  this  regulation  will 
provide  relief  to  State  and  local 
governments  negatively  impacted  by  the 
transfer  of  program  activities  and 
resources  in  compliance  with  section 
502(b)  of  the  Act.  While  additional 
funds  are  not  being  provided,  this  rule 
allows  state  and  local  agencies  to 
request  waivers  of  the  Act's  cost-sharing 
requirements.  The  Office  of 
Management  and  Budget  was  provided 
information  and  documents  concerning 
consultations  with  state  and  local 
governments  made  directly,  and 
indirectly  through  state  and  local 
groups.  Affected  state  and  local  officials 
were  also  provided  the  means  to 
participate  in  the  development  of  this 
rulemaking  through  suneys,  conference 
di.scussions.  information  papers,  formal 
and  informal  comments,  and 
communications  with  a  variety  of  stale 
and  local  associations. 

We  also  believe,  by  including 
provisions  for  tlie  cost-sharing 


requirements  to  be  waived  (as  discussed 
above),  the  rulemaking  increases  the 
"flexibility  for  state  and  local  waivers." 
Furthermore,  in  accordance  with  the 
Act's  requirements,  the  term 
"implementing"  is  being  defined  to 
encompass  all  grant  activities  in  lieu  of 
separately-based  cost-share  percentages 
for  planning,  developing,  establishing, 
or  improving  programs  and  program 
maintenance. 

We  do  not  anticipate  that  these 
regulations  will  impose  any 
burdensome  effects  on  the  national  . 
economy.  Indeed,  this  rule  is  intended 
to  provide  administrative  and  fi.scal 
relief  to  affected  state  and  local 
agencies. 

List  of  Subjects  in  40  CFR  Fart  35 

Accounting,  Administrative  practice 
and  procedures,  Environmental 
protection.  Grant  programs.  Grants 
administration.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Dated:  Doccnibcr  23. 1994. 

Carol  M.  Browner, 

AdministnitoT. 

For  the  reasons  set  forth  in  the 
preamble.  40  CFR  part  35.  subpart  A  is 
amended  as  follows: 

PART  35—  STATE  AND  LOCAL 
ASSISTANCE 

1.  The  authority  citation  for  part  35, 
subpart  A,  continues  to  read  as  follows: 

Authority:  Sees.  105  and  301(a)  of  the 
Clean  Air  Art.  as  amended  (42  L'.S.C.  7405 
and  7601(a));  sees.  106.  205(g),  205(j),  208. 
319.  501(a),  and  518  of  the  Clean  Water  Act. 
a.s  amended  (33  U.S.C.  1256.  1285(g).  1285(j). 
1288. 1361(a)  and  1377);  secs.1443. 1450.  and 
1451  of  the  Safe  Drinking  Water  .'Vet  (42 
U.S.C.  .300J-2.300J-9  and  300J-11);  sees. 
2002(a)  and  3011  of  the  Solid  Waste  Di.sposal 
Act.  as  amended  by  the  Resource 
Conser\'ation  and  Recovery  Act  of  1976  (42 
I  .S.C.  6912(a).  6931.  6947.  and  6949):  and 
sees.  4.  23,  and  25(a)  of  the  Federal 
Insecticide,  Fungicide  and  Rodenticidc  Act. 
as  a.mendedU  U.S.C.  136(b),  136(u).  .ind 
I36\v(n)). 

2.  Section  35.105  is  amended  by 
revising  the  definition  of  "Recurrent 
expenditures"  to  read  as  follows: 

§35.105    Definitions. 

«  «  »  »  » 

Recurrent  expenditures,  except  for  the 
purposes  of  section  105  of  the  Clean  Air 
Act  (See  §35.201),  means  those 
expenditures  associated  with  the 
activities  of  a  continuing  environmental 
program.  All  expenditures,  except  those 
for  equipment  purchases  with  a  unit 
acquisition  cost  of  $5,000  or  more,  are 
considered  recurrent  unless  justified  by 


the  applicant  as  unique  and  approved  as 
such  by  the  Regional  Administrator  in 
the  assistance  award. 

•  •  •  •  • 

3.  In  §35.115  paragraph  (a)  is 
amended  by  revising  the  last  .sentence  to 
read  as  follows: 

§35.1 1 5    State  allotments  and  reserves. 

*  •  *  *  « 

(a)  *  *  •  However,  no  state  shall  have 
made  available  to  it  for  application  an 
allotment  of  less  than  one-half  of  1 
percent  nor  more  than  10  percent  of  the 
annual  appropriation  for  section  105 
grants. ' 
»  •  •  •  • 

4.  A  new  §35.201  is  added  to  read  as 
follows: 

§35.201    Definitions  applicable  to  Section 
105. 

For  purposes  of  section  105  of  the 
Clean  Air  Act  the  following  definitions 
are  to  be  used  in  addition  to  the 
definitions  in  §35.105;  except  that  the 
definition  of  "Recurrent  expenditures" 
has  the  meaning  set  forth  below: 

Implementing  means,  within  the 
context  of  section  105  of  the  Clean  Air 
Act.  as  amended,  any  activity  related  to 
planning,  developing,  establishing. 
carr>ing-out.  improving,  or  maintaining 
programs  for  the  prevention  and  control 
of  air  pollution  or  implementation  of 
national  priman,-  and  secondary  ambient 
air  quality  standards. 

Nonrecurrent  expenditures  means 
those  expenditures  which  are  shown  by 
the  recipient  to  be  of  a  nonrepetitive. 
unusual,  or  singular  nature  such  as 
would  not  reasonably  be  expected  to 
recur  in  the  foreseeable  future.  Costs 
categorized  as  nonrecurrent  must  be 
approved  in  the  assistance  agreement  or 
an  amendment  thereto.  All  other 
approved  project  costs  are  deemed  to  be 
rt!current. 

Recurrent  expenditures  means  those 
expenses  associated  with  the  activities 
of  a  continuing  environmental  program. 
All  expenditures  are  considered 
recurrent  unless  justified  by  the 
applicant  as  nonrecurrent  and  approved 
in  the  assistance  award  or  an 
amendment  thereto. 

5.  Section  35.205  is  revised  to  read  as 
follows: 

§35.205    Maximum  Federal  share. 

(a)  The  Regional  Administrator  may 
provide  state.  loc;al.  interstate,  or 
intermunicipal  agencies  up  to  three- 
fifths  of  the  approved  costs  of 
implementing' programs  for  the 
prevention  and  control  of  air  pollution 
or  implementing  national  primary  and 
secondary  ambient  air  quality  standards. 
Air  pollution  control  agencies  currently 
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receiving  gi  ants  and  contributing  less 
than  the  re<  uired  minimum  of  two-fifths 
of  the  approved  program  costs  shall 
have  until !  ■Jovember  15,  1993  to 
increase  thi  sir  contribution  to  the 
required  lerel. 

(b)  Subje  ;t  to  the  conditions  set  forth 
below,  the  Regional  Administrator  may. 
at  the  requ«  st  of  the  Governor  of  a  State 
or  the  Gove  rnor's  designee,  or  in  the 
case  of  a  loi  :al  jurisdiction,  the 
authorized  local  official,  waive,  for  a  1- 
year  period ,  all  or  a  portion  of  the  cost- 
sharing  req  jirement  of  paragraph  (a)  of 
this  section.  The  Regional  Administrator 
may  renew  the  waiver  for  no  more  than 
2  years  so  1  )ng  as  the  total  waiver 
period  doe!  not  exceed  3  years  from  the 
approval  d<  te  of  a  state's  permit 
program  reijuired  under  section  502  of 
the  Clean  /  ir  Act  (Act). 

(1)  The  M  aiver  may  be  approved  on  a 
case-by-cas5  basis  and  only  when  a  state 
or  local  go\  emment's  nonfederal 
contributio  i  is  reduced  below  the 
required  two-fifths  minimum  as  a  result 
of  the  redirection  of  its  nonfederal  air 
resources  t(  i  meet  the  requirements  of 
section  502  »  of  the  Act. 

(2)  In  apf  lying  for  a  waiver  the 
Governor  o  ■  the  Governor's  designee,  or 
in  the  case  jf  a  local  jurisdiction,  the 
authorized  local  official,  must: 

(i)  Descri  ye  the  extent  of  fiscal  and 
programmatic  impact  on  the  agency's 
section  105  program  as  a  result  of  the 
transfer  of  i  lonfederal  resources  to 
support  the  program  approved  by  EPA 
under  sectian  502(b)  of  the  Act. 

(ii)  Provi  je  documentation  of  the 
amount  of  i  he  cost-sharing  shortfall  and 
the  progranmatic  activities  that  would 
not  be  able  to  be  carried  out  if  the 
section  10!  grant  is  reduced  or  not 
awarded  as  a  result  of  a  state  or  local  air 
pollution  cantrol  agency's  inability  to 
meet  the  c(  st-sharing  requirements. 

(iii)  Assi:  re  that  there  is  no  source  of 
funding  thi  it  may  reasonably  be  used  to 
meet  the  c(  st-sharing  requirement  for 
the  afTecte(  grant  budget  period;  and 

(iv)  Assu  re  that  during  the  section  105 
grant  period  the  non-federal  share  of  the 
program  cc  sts  will  not  be  reduced  in  an 
amount  grt  ater  than  that  authorized  by 
the  waiver, 

6.  Sectio  1  35.210  is  amended  by 
adding  a  S€  ntence  at  the  end  of 

paragraph  a)  to  read  as  follows: 

1 
§35^0    Maintenance  of  effort 

(a)  *  *  *  n  order  for  the  Regional 
Administr;  tor  to  award  grants  in  a 
timely  mar  ner  each  fiscal  year,  the 
Regional  A  dministrator  shall  compare 
an  agency'i  proposed  expenditure  level, 
as  detailed] in  the  agency's  application 
for  grant  a^istance,  to  that  agency's 
I 
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expenditure  level  in  the  second 
preceding  fiscal  year. 

»  *  *  »  • 
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40  CFR  Pan  52 

[NE-6-1-6445a;  FRL-5115-3] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Delegation 
of  112(1)  Authority;  State  of  Nebraska 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  This  final  action  approves  the 
State  Implementation  Plan  (SIP) 
submitted  by  the  state  of  Nebraska.  The 
state's  revision  includes  the  creation  of 
a  Class  II  operating  permit  program,  part 
D  (nonattainment)  new  source  review 
(NSR)  rule  changes,  SO2  rule 
corrections,  and  the  use  of  enhanced 
monitoring.  The  creation  of  a  Class  II 
operating  permit  program  enables 
Nebraska  to  have  a  Federally 
enforceable  program  for  sources  not 
covered  by  the  requirements  for  major 
title  V  sources  under  the  Clean  Air  Act 
Amendments  (CAAA)  of  1990  and  part 
70  of  the  Code  of  Federal  Regulations. 
dates:  This  final  rule  is  effective  March 
6, 1995  unless  by  February  3,  1995 
adverse  or  critical  comments  are 
received.  If  the  effective  date  is  delayed 
EPA  will  publish  timely  notice  in  the 
Federal  Register. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the:  Environmental 
Protection  Agency,  Air  Branch,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101;  and  EPA  Air  &  Radiation  Docket 
and  Information  Center,  401  M  Street, 
S\V.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  D.  Hess  at  (913)  551-7213. 
SUPPLEMENTARY  INFORMATION:  The  State 
of  Nebraska  has  operated  a  Federally 
approved  SIP  that  has  implemented  the 
various  requirements  of  the  Clean  Air 
Act  (Act)  since  1972.  During  the  past 
two  decades,  numerous  revisions  and 
updates  have  been  made  to  the  SIP  in 
response  to  new  applicable 
requirements,  including  those 
requirements  generated  by  the  Act's 
1990  Amendments.  Title  129, 
Nebraska's  Air  Quality  Regulations,  has 
been  the  chief  regulatory  component  of 
the  currently  approved  SIP  framework 
although  it  is  supported  by  other  state 
rules. 


Due  to  the  Act's  title  V  requirements, 
title  129  has  been  revised  to  include 
permitting  requirements  for  both  title  V 
sources  and  other  sources  regulated  by 
the  SIP.  Those  sources  that  will  be 
regulated  by  the  SIP  will  be  part  of  a 
Class  II  operating  permit  program,  while 
those  sources  subject  to  title  V  will  be 
part  of  a  Class  I  operating  permit 
program.  Both  programs  will  be 
governed  by  title  129,  December  17, 
1993. 

After  submitting  its  title  V  program  in 
November  1993,  and  those  aspects  of 
title  129  that  support  that  program,  the 
state  subsequently  submitted  a  proposed 
revision  to  the  SIP  on  February  16, 
1994.  This  revision  specifically  deals 
with  the  Class  II,  SIP-based  operating 
permit  program  and  those  aspects  of 
title  129  that  support  it. 

Nebraska's  request  for  a  revision  to 
the  SIP  also  includes  Part  D 
(nonattainment)  NSR  changes,  SO2  rule 
corrections,  use  of  enhanced 
monitoring,  and  other  miscellaneous 
changes.  The  state  has  also  requested 
approval  of  the  Class  II  operating  permit 
program  pursuant  to  section  112(1)  of 
the  Act,  which  governs  state  programs 
for  regulation  of  hazardous  air 
pollutants. 

For  a  complete  and  thorough 
understanding  of  the  state's  submission 
and  EPA's  analysis,  the  reader  should 
consult  the  "Technical  Support 
Document  (TSD)  for  a  Revision  to  the 
Nebraska  State  Implementation  Plan 
(SIP)  and  Request  for  Approval  under 
Section  112(1)"  dated  August  12,  1994. 

Significant  Features  of  the  SIP  Revision 

A.  Definitions 

There  are  approximately  30  new 
definitions  in  the  revised  title  129.  Not 
all  of  these  new  definitions  affect  the 
SIP,  however,  as  some  have  been  added 
for  title  V  purposes.  Nevertheless,  all  of 
the  definitions  are  being  incorporated 
into  the  SIP  to  ensure  consistent  use  of 
terms  by  the  state  and  EPA. 

New  definitions  or  significant  topical 
changes  include: 

1.  The  definition  of  "Federally 
Enforceable"  now  includes  applicable 
SIPs,  permits,  and  any  requirements  in 
title  129  which  are  enforceable  by  the 
Administrator. 

2.  The  definition  of  "Primary 
standard"  and  "Secondary  standard"  no 
longer  directly  reference  section  109  of 
the  Act,  but  chapter  4  of  title  129 
instead.  This  is  acceptable  since  chapter 
4  incorporates  the  primary  and 
secondary  standards  outlined  in  40  CFR 
50.4-50.12. 

3.  The  definition  of  "Significant"  has 
deleted  four  pollutants:  Asbestos, 


Beryllium.  Mercury  and  Vinyl  Chloride. 
These  four  pollutants  will  now  be 
regulated  under  .section  112  (g)  of  the 
Act.  In  accordance  with  40  CFR 
51.166(b)(23)(i).  three  categories  ol 
pollutants  have  been  added  to  this 
definition:  Municipal  waste  combuster 
orgariics.  Municipal  waste  combuster 
metals,  and  Municipal  waste  combuster 
acid  gases. 

4.  'The  definition  of  "Major  Source" 
incorporates  the  previously  approved 
definition,  and  expands  it  in  accordance 
with  40  CFR  70.2  and  section  112  of  the 
Act.  It  also  defines  major  source  for 
nonattainment  areas  and  for  emissions 
offsets.  Finally,  in  accordance  with  40 
CFR  52.21  which  is  incorporated  by 
reference,  this  also  defines  major  source 
for  the  purposes  of  prevention  of 
significant  deterioration. 

/i.  Ambient  Air  Quality  Standards 

Standards  for  total  suspended 
particulate  (TSP)  have  been  deleted.  A 
July  1,  1987,  Federal  Register  document 
changed  the  indicator  for  both  the 
primary  and  secondary  standards  from 
TSP  to  PM,„.  The  state  of  Nebraska 
originally  elected  to  maintain  both 
standards,  although  only  the  standard 
for  PMio  is  required.  The  state  now 
deletes  this  TSP  standard. 

C.  Class  II  Operating  Permit  Program 

By  making  the  Class  II  operating 
permit  program  part  of  the  SIP  and 
legally  requiring  in  the  SIP  that 
permittees  comply  with  such  permits, 
any  violation  of  such  a  permit  will  be 
enforceable  under  the  Clean  Air  ,\cl  and 
subject  to  EPA  enforcement.  One  effect 
of  this  rule  is  that  any  limilatioii  on 
potential-to-emit  (PTE)  criteria 
pollutants  will  be  recognized  and  be 
enforceable  by  EPA.  Thus,  sources  may 
voluntarily  re.strict  their  potential 
emissions  and  be  i.ssued  a  Class  11 
permit  to  avoid  the  more  extensive 
requirements  of  title  V. 

In  the  Federal  Register  document 
dated  June  28,  1989  (54  FR  272B1),  EPA 
outlines  five  criteria  that  a  state  must 
meet  in  order  to  achieve  a  Federally 
enforceable  operating  permit  program 
which  is  approved  into  the  SIP.  These 
criteria  apply  to  both  die  Class  II 
program  and  to  th.e  request  for  approval 
under  section  112(1).  The  state  of 
Nebraska  has  met  this  criteria  by:  (1) 
Submitting  this  program  for  approval; 

(2)  imposing  a  legal  obligation  that 
operating  permit  holders  adhere  to  the 
terms  and  limitations  of  their  permits; 

(3)  requiring  that  all  emissions 
limitations,  controls,  and  other 
reciuirenients  imposed  by  permits  will 
be  at  least  as  stringent  as  any  other 
applicable  limitations  and  requirements 


contained  in  or  enforceable  under  the 
SIP;  (4)  further  requiring  the  limitations, 
controls,  and  requirements  of  the 
permits  to  be  permanent,  quantifiable, 
and  otherwise  enforceable  as  a  practical 
matter;  and  (5)  providing  that  the 
permits  issued  are  subject  to  public 
partii  ipation  and  EPA  review.  The 
reader  may  consult  the  TSD  for  a  fuller 
de.stription  of  how  the  .state  has  met 
these  criteria. 

D.  Hevised  Thresholds 

The  state  has  revised  the  thresholds 
for  minor  NSR  permitting  so  that  the 
same  thresholds  apply  for  both  Class  II 
operating  permits  as  well  as  NSR. 
Sources  with  <ht:  PTE  equal  to  or  greater 
than  these  thresholds  must  obtain  a 
constniction  permit  from  the  state. 
Sources  with  a  PTE  below  these 
thresholds  are  still  subject  to  state  and 
Federal  regulations,  but  are  not  required 
to  ha\e  an  operating  or  NSR  permit.  The 
following  (hart  outlines  these  thn»shold 
(;h;ingi!S  (note:  some  thresholds  have 
been  converted  from  pounds  per  hour  to 
an  annual  rate): 


Previous  SIP 

Current 
SIP 

TSP' 

43  7TPY  

25  TPY 

PM, 

10TPY 

15  TPY 

SO, 

8.76  TPY    

AO  TPY 

NO^  

9.1  TPY 

40  TPY 

VOC  

65.7  TPY 

40  TPY 

CO  

100  TPY 

50  TPY 

HAP  

2.5  TPY  

2.5  TPY 

Lead    

0  6  TPY 

'  Although  the  national  ambient  air  quality 
standard  for  TSP  has  been  changed  to  PM; 
by   EPA,   Nebraska   is   retaining   TSP   incre- 
'rnents.  The  threshold  standard  is  based  on  40 
CFR  52.21  as  are  the  other  standards. 

With  respec!  to  the  three  thresholds 
which  have  been  increased,  the  state  h^is 
indicated  that  air  quality  screen 
mudeling  is  routinely  performed  for 
criteria  poMutants  before  construi.tioii 
permits  are  issued.  In  a  letter  from  the 
stiite  dated  November  7.  1994,  Nebraska 
indit:ates  that  the  evidence  available 
from  the  cunuilnti\e  pool  of  modeliiit' 
results  clearly  demonstrates  thai  soun.es 
with  pollutant  potentials,  less  than  the 
new  thresholds,  do  not  threaten  the 
maintenance  of  the  ambient  air  quality 
standards. 

/•;.  112111  Aatliority 

The  slate  has  also  retjuested  that  tin- 
provisions  of  Title  129  that  pertain  to 
Class  11  operating  permits  be  approved 
pursuant  to  section  112(1)  of  the  AiA.  By 
approving  the  Class  II  permit  program 
under  section  112(1).  permittees  must 
cou^.ply  with  such  permits  relating  to 
hazardous  air  pollutants,  and  any 
violation  of  sui.h  a  permit  will  Inr 


enforceable  under  the  Clean  Air  Act  and 
subject  to  EPA  enforcement.  One  effect 
of  this  rule  is  that  any  limitation  on  PTi; 
hazardous  pollutants  will  be  recognized 
and  be  enforceable  by  EPA.  Thus, 
sources  may  voluntarily  restrict  their 
potential  emissions  and  be  issued  a 
Class  II  permit  and  avoid  the  more 
extensive  requirements  of  Title  V. 

In  addition  to  meeting  the  criteria  oi 
the  June  28,  1989.  Federal  Register 
document,  the  state  has  also  met 
specific  criteria  for  approval  under 
112(1)  which  include: 

1.  Adequate  authority  within  the 
program  to  ensure  compliance  by  all 
sources  with  each  applicable  standard, 
regulation,  or  requirement  es'nl''i-.lit  il 
by  the  Administrator.  The  state 
provided  an  Attorney  General's 
statement  which  ensures  necessary  legal 
authority  and  compliance  by  all  sourc  es 
within  the  state. 

2.  Adequate  authority  to  implement 
the  program.  The  state  has  submitted 
copies  of  state  statutes.  regiil:itions.  and 
other  requirements  which  (onlain  the 
appropriate  provisions  demonstrating 
authority  to  implement  and  enforce  the 
state  rule  upon  approval. 

3.  Adequate  resoun.es  to  impN'menl 
the  program.  The  state  has  (  oinmitted  to 
provide  adequate  resources  for  this  part 
of  its  program. 

4.  /\n  expeditious  schediiUr  ffjr 
implementing  the  program  aiul  •;nsurin!4 
compliance  by  the  affetted  sources. 
Class  11  permit  applications  are  due 
witliiii  12  months  of  the  eliei  live  d.ile 
of  Title  129  (De(  fmber  VWA). 

The  reader  may  consult  the  IS!)  lor 
a  tidier  description  ol  how  the  state 
meets  the  i.riteria  for  apnn.val  uiidfr 
112(1). 

F.  Amissions  Heportitig 

The  state  is  requiring  an  umuiiil 
emissions  inventory  by  eai.h  Julv  1 
whi(.h  describes  the  emissions  ot  tin- 
past  i.alendar  year  These  inventories 
will  include  the  source's  administrativt- 
inlorniation  (name,  addrifss.  etc.).  a 
desi.ri[)tiun  of  the  facilities  and  iiourso) 
operation,  nature  niul  amounts  ot  Iml. 
rate  of  discharge,  and  time  duration  of 
contaminant  emissions.  Sourc  t-s  .ire 
responsible  to  report  the  a(  tual  (luantit'. 
of  emissions,  ini  iuding  {loi;unienli;tion 
ol  the  measurenu'iil  method.  toran\ 
single  regulated  air  pollutant  in  a  gn-,itfr 
quantitv  than  one  ton  aiul  for  any 
(  ombiiiation  of  regulated  air  |)onu!ar.ts 
in  a  (iiianlity  greater  than  two  and  oin- 
halt  tons. 

(/'.  Constrtirtton  Pt-rmils 

With  ri'spcct  to  preconstruc  tiou 
review.  Title  129  contain-;  pro\  isions  lu 
ensure  that  anv  (.onstriictii,;i  nr 
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C  ompotind  Emissions: 
Soiirces  Emissions  Standards 

has  modified  this  portion  of 
response  to  EPAs  request  to 

erforceability.  Previously,  heat 
(  etermined  from  the 
all  fuel-burning  equipment 
's  premises.  Subsequently, 
ing  equipment  had  to  be 

dAermine  compliance  with  the 
)0:  emission  limitation. 
3ven  periodic  compliance 
ons  were  expensive,  and  in 
impracticable  for  sites  with 
wo  or  three  combustion 
late  now  establishes  soun;e- 
ourt;e-category  SO:  emission 
using  only  the  heat  input 
from  sulfur-bearing  fuels, 
ification  conforms  to  the 
ty  criteria  methods 
n  EPA's  SO:  Guideline 


on 


document,  EPA^52/R-94-008.  chapter 
8. 

/.  Open  Fires  Prohibitions  and 
Exceptions 

Several  modifications  have  been  made 
to  the  SIP  with  respect  to  open  fires.  In 
title  129  the  word  "vegetation"  replaces 
the  word  "trees"  to  describe  those 
materials  that  .should  be  destroyed  to 
prevent  a  fire  hazard. 

The  previous  SIP  granted  e.xceptions 
to  open  burning  for  land  clearing  of 
roads  and  construction  activity.  As  an 
enforcement  matter,  the  state  found  its 
previous  language  did  not  restrict  the 
fvpes  of  materials  that  could  be  burned 
pursuant  to  construction  activity. 

Thus,  the  state  has  promulgated  two 
distinct  types  of  open  burning:  one  for 
land  clearing  for  roads  and  one  for 
construction  activity.  This  allows  the 
state  to  restrict  construction  burning  to 
trees,  brush,  vegetation,  and  untreated 
lumber  which  strengthens  the  SIP. 

With  written  permission  of  the 
director,  the  state  now  allows  the 
burning  of  straw  used  as  a  winter 
insulating  cover  on  agricultural 
products.  This  activity  is  concentrated 
in  the  Scottsbluff  area,  which  is 
monitored  for  PMio.  In  the  past  a 
variance  was  granted  for  this  annual 
activity,  but  the  state  now  adopts  this 
new  provision  to  recognize  a  practice 
which  has  never  led  to  a  violation  of  a 
PMi(i  standard. 

The  state  has  also  modified  the  SIP  to 
allow  the  burning  of  materials  after 
cleanup  from  a  natural  disaster,  again 
with  written  permis.sion  of  the  diretitor. 
The  director  will  ensure  that  these 
activities  do  not  contribute  to  violations 
of  any  air  quality  standards. 

/.  Duty  to  Prevent  Escape  of  Dust 

The  state  has  modified  the  SIP  so  that 
normal  farming  practices,  on-farm  crop 
drying  and  handling,  and  animal 
feeding  activities  will  not  be  regulated 
by  the  state  so  long  as  reasonable  and 
practical  measures  are  exercised  to  limit 
particulate  matter.  This  is  consi.stent 
with  EPA's  rural  fugitive  dust  policy. 
This  policy  states  that  EPA  does  not 
require  SIP  control  strategies  due  to 
contributions  of  aciivities  such  as 
windblown  dust.  dirt,  and  agricultural 
practices. 

K.  Emission  Sources:  Testing; 
Monitoring 

The  SIP  adds  several  new  test 
methods  by  incorporating  by  reference 
EPA  provisions  that  were  published 
since  the  last  modification  to  the  SIP. 
The  SIP  also  specifies  that  test  methods 
may  also  include  those  approved  for  the 
source  which  are  in  their  respective 


permit;  any  contained  in  the  SIP;  any 
issued  under  construction  permits,  PSD 
permit-;,  or  pursuant  to  an  M.^CT 
stanriiid;  or  any  other  method  approved 
under  t^iltt  129.  Inclusion  of  these 
compri-':.»nsive  test  methods  affords  the 
state  a  \v.  Je  range  of  references  to 
address  ail  types  of  emissions  and 
sources  within  the  state. 

L  Title  115 

This  title  describes  the  rules  of 
practice  and  procedure  within  Nebraska 
with  respect  to  hearings,  contested 
cases,  and  rulemaking.  To  a  large  extent, 
EPA  does  not  regulate  the  manner  in 
which  Nebraska  conducts  its  internal 
proceedings  except  to  the  degree  which 
the  rules  in  title  115  may  affect  the 
implementation  of  the  SIP.  Hence,  the 
rules  of  title  115  are  approvable  as  part 
of  this  request  for  a  revision  to  the  SIP 

EPA  Action 

EPA  is  taking  final  action  to  approve 
revisions  submitted  February  16, 1994, 
for  the  state  of  Nebraska. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  the  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
e.stablishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

TJnder  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  fiexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  EPA  may  certify 
that  the  nile  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 


with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  EPA 
certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  SHch  grounds 
(Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2)). 

The  Office  of  Management  and  Budget 
has  exempted  these  actions  from  review- 
under  Executive  Order  12866. 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  6,  1995.  Filing  a 
petition  for  reconsideration  by  the 
Admini.strator  of  this  final  rule  does  not 
affect  the  finality  of  this  nde  for  the 
purpo.ses  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  (he  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Load,  Nitrogen  dioxide,  Ozone. 
Particulate  matter,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides.  Volatile  organic  compounds. 

Diitnii:  November  10.  1994. 
WiUiam  Rice, 
Al.ting  Regional  Administrator. 

Part  52.  chapter  I,  title  40  of  the  Code 
(if  Federal  Regulations  is  amended  as 
fuilows: 


PART  52— [AMENDED] 

1.  The  aulliority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401 -707  Iq. 

Subpart  CC— Nebraska 

2.  StH:tion  52.1420  is  amended  by 
adding  paragraph  (c){41)  to  read  as 
follows: 


§52.1420    Identification  of  plan. 

»         •         •         •         « 

(c)  *   •   • 

(41)  On  February  16, 1994.  the 
Director  of  the  Nebraska  Department  of 
Environmental  Quality  submitted 
revisions  to  the  State  Implementation 
Plan  (SIP)  to  create  a  Class  II  operating 
permit  program.  Part  D  NSR  rule 
changes,  SO:  rule  corrections,  and  the 
u.se  of  enhanced  monitoring. 

(i)  Incorporation  by  reference. 

(A)  Revised  rules  "Title  129— 
Nebraska  Air  Quality  Regulations," 
effective  December  17, 1993.  This 
revision  approves  all  chapters  except  for 
parts  of  Chapters  5,  7,  8,  9,  10.  11,  12, 
13, 14,  and  15  that  pertain  to  Class  I 
permits;  Chapter  17  as  it  relates  to 
hazardous  air  pollutants;  and  e.xcludes 
Chapters  23,  25,  26,  27,  28.  29.  and  31. 

(B)  "Title  115— Rules  of  Practice  and 
Procedure."  effective  August  8.  1993, 
and  submitted  as  an  SIP  revision  on 
February  16.  1994. 

(ii)  Additional  material. 

(A)  Letter  from  Nebraska  to  EPA 
Region  VH  dated  February  16,  1994, 
regarding  a  commitment  io  submit 
information  to  the  RACT/BACT/LAER 
Clearinghouse  as  required  in  section 
173(d)  of  the  Clean  Air  Act. 

(B)  Letter  from  Nebraska  to  EP.\ 
Region  Vlldated  June  10.  1994. 
regarding  the  availability  of  state 
operating  permits  to  EPA  and  specified 
emissions  limitations  in  permits. 

(C)  Letter  from  .Nebraska  to  EPA 
Region  VII  dated  November  7.  1994. 
regarding  the  increase  in  New  Source 
Review  (NSR)  permitting  thresholds. 

iFK  Dot.  9.5-00146  Filed  1-3-9.5;  8:45  ami 
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40  CFR  Part  52 
[IN43-:5-€716;  FR1.-6133-^] 

Approval  and  Promulgation  of 
Implementation  Plan;  State  of  Indiana 

AGENCY:  EnvironmeiHal  Protection 

Agency. 

ACTION:  Final  rule. 


SUMMARY:  On  July  19.  1994,  the  United 
State-:  Environmental  Protei.lion  Agency 
(USEPA)  published  direct  final 
ruiein.iking  approving  a  1990  base  vear 
ozone  precursor  emis.sions  inventory  for 
Lake  and  Porter  Counties,  Indiana  as  a 
revision  to  the  Indiana  State 
Implementation  Plan  (SIP).  On  the  same 
day  (July  19,  1994),  a  proposed  rule  was 
also  published  which  established  a  30- 
day  public  comment  period,  noting  that, 
if  adverse  comments  were  received 
regarding  the  direct  final  rule,  the 


USEPA  would  withdraw  the  diri'(.f  final 
rule  and  publish  an  additional  final  rule 
to  address  the  public  comments. 
Adverse  comments  were  received 
during  the  public  comment  period  and 
the  USEPA  published  a  withdrawal  of 
the  direct  final  rule  on  September  15, 
1994.  This  revised  final  rule 
summarizes  the  public  comments  and 
USEPA 's  responses  and  finalize.^  the 
approval  of  the  1990  base  year  ozone 
precursor  emissions  inventory  for  Lake 
and  Porter  Counties  as  a  revision  to  the 
Indiana  SIP 

EFFECTIVE  DATE:  This  action  will  be 
effective  February  3.  1995. 
ADDRESSES:  Copies  of  the  SIP  revision, 
public  comments  and  USEPA "s  response 
are  available  for  inspection  at  the 
following  address:  (It  is  recommended 
that  you  telephone  Edward  Doty  at  (312) 
886-6057  before  visiting  the  Region  .5 
office.)  United  States  Environmental 
Protection  Agency,  Region  5,  .'Virand 
Radiation  Division,  77  West  Jackson 
Boulevard.  Chicago.  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Dot\.  Regulation  Development 
Section  (AR-IHJ).  Regiil,ition 
Development  Branch,  Air  and  Radiation 
Division,  United  States  Environmental 
Protection  Agency.  Region  5.  77  West 
Jackson  Boulevard.  Chicago,  Illinois 
60604,  Telephone  Number  (312)  88G- 
6057. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  Information 

The  1990  base  year  emissions 
inventory  for  Lake  and  Porter  Counties. 
Indiana  discussed  in  this  rule  was 
submitted  by  the  Indiana  Departinu:.t  cf 
Environmental  Management  (IDEM)  on 
January  15.  1994.  The  emissions 
inventory  submittal  covers  the 
e.niissions  of  Volatile  Organic 
Compounds  (VOC).  Oxides  of  Nitrogen 
(NOx).  and  Carbon  Monoxide  (CO)  for 
the  Indiana  pnnion  of  'he  Chicago- 
Northwest  Indiana^jzone  nonattjinment 
area.  In  addition  to  emissions  from  the 
noi-iattainment  area,  the  submittal  also 
covfTs  VOC.  N0\.  and  CO  emi.ssions 
from  major  stationary  sources  (with 
actual  emi.ssions  for  nr.y  of  the  covered 
poliulanis  equal  to  or  in  excess  of  liiO 
tons  per  year)  in  all  i  ounties  loc.,il"ed 
within  25  miles  of  the  ozone 
nonattainment  area. 

On  Julv  19.  1994  (59  FR  3671)0). 
USEPA  published  a  direct  final  rule 
approving  the  emissions  inventory  as  a 
revision  of  the  Indiana  ozone  SIP.  On 
tliu  same  day.  liSEPA  published  a 
proposed  rule  noting  that  if  advor.'^e 
comments  were  ret:eived  regarding  the 
direct  final  rule,  the  USEP.^  woHild 
withdraw  the  direct  final  nil.;  and 
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11.  Public  Coniments 
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Steel  Corporation  raises  a 
ding  the  conversion  of 
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missions.  The  commentor 
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lat  the  non-operating 
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each  sinter  plant  is  operated  only  1,877 
hours  per  year,  the  assumption  that  each 
plant  emits  4.66  times  its  annual 
average  daily  emissions  during  the 
ozone  .season  will  significantly 
overestimate  the  likely  ozone  season 
daily  emissions.  It  is  unlikely  that  all 
three  of  US  Steel's  sinter  plants  would 
be  operated  on  the  same  schedule 
during  the  ozone  .season.  If  actual  1990 
ozone  season  operating  information  can 
not  be  obtained  from  US  Steel,  the  three 
sinter  plants  should  be  treated  as  one  for 
the  purposes  of  calculating  ozone 
season  daily  emissions.  This  would 
change  the  total  ozone  season  daily  VOC 
emission  rate  (using  the  1.246  pounds 
VOC  per  ton  of  sinter  emission  rate) 
from  27,285  pounds  per  day  to  9.039.3 
pounds  per  day  without  reducing  the 
reported  annual  emissions. 

Comnienf 

Bethlehem  Steel  Corporation  notes 
that  the  VOC  emissions  from  coke  oven 
underfiring  have  been  measured  for  the 
Bethlehem  Steel  facility  and  it  has  been 
found  that  the  level  of  VOC  emissions 
depend  significantly  upon  the  condition 
of  the  individual  battery.  The  1993  VOC 
emission  rate  for  this  source  type  was 
found  to  be  46.43  tons  per  year.  IDEM's 
1990  base  year  emissions  inventory 
credits  these  sources  with  emissions  of 
2.339  tons  VOC  per  year  The 
commentor  believes  that  similar 
overestimates  are  present  for  other  coke 
oven  batteries  addressed  in  the 
emissions  inventor^' 

Comment 

Bethlehem  Steel  Corporation  notes 
that  other  changes  may  be  needed  in  the 
inventory  based  on  actual  emission 
measurements.  Due  to  the  shortness  of 
the  comment  period  for  the  direct  final/ 
proposed  rult  making,  however,  the 
commentor  was  unable  to  itemize  other 
recommended  emission  changes. 
Bethlehem  Steel  Corporation 
recommends  that  the  USEPA  consider 
using  actual  emi.ssion  measurements 
instead  of  assumed  emission  rates  for 
the  steel  plants. 

Based  on  the  above  comments. 
Bethlehem  Steel  Corporation 
recommends  that  the  USEP.A 
disapprove  Indiana's  1990  base  year 
ozone  precursor  emissions  inventory  for 
Lake  and  Porter  Counties. 

III.  State  Response 

The  IDEM  has  prepared  responses  to 
the  comments  presented  above  and  has 
requested  that  these  responses  be 
included  in  the  record  of  this 
rulemaking.  The  following  sunuunrizes 
IDEM's  responses  as  con\  eyd  in  a 


September  12,  1994  letter  from  IDEM  to 
the  USEPA. 

First.  IDEM  notes  that  the  1990  base 
year  emission  inventory  was  intended 
by  the  Clean  Air  Act  (Act)  to  be  a 
"snapshot  in  time",  a  tool  to  be  used  by 
IDEM  as  it  develops  its  attainment 
strategies.  Bethlehem  Steel's 
information,  if  accurate,  may  not  be 
relevant  to  the  1990  baseline  operating 
conditions.  Particularly  for  a  facility  as 
complicated  as  a  steel  mill,  it  is 
extremely  difficult  to  establish  a  perfect 
inventory  for  a  specific  time  period. 
When  IDEM  submitted  the  final 
inventory  in  January  1994,  it 
represented  IDEM's  best  effort, 
developed  in  accordance  with  USEPA 
procedures  and  incorporating  an 
opportunity  for  public  comment,  for 
quantifying  1990  emissions.  IDEM 
believes  that  the  emission  factors  that  it 
u.sed  for  sinter  plants  were  the 
appropriate  ones  ba.sed  on  USEPA 
guidance. 

Second,  although  the  base  year  I 

inventory  was  the  subject  of  public 
review  with  opportunity  for  public 
comments  during  the  State's 
development  process,  the  commentor 
did  not  raise  the  above  issues.  A 
properly  noticed  public  hearing  was 
held  in  Gary.  Indiana  on  July  1.  1993. 
The  commentor  did  not  make  any 
comments  during  that  hearing,  nor  were 
written  comments  filed  by  the  State's 
comment  deadline  of  July  9,  1993.  If  the 
commentor  had  major  concerns  about 
the  accuracy  of  the  inventory  developed 
by  IDEM,  the  State's  public  comment 
process  was  the  appropriate  mechanism 
for  raising  those  concerns. 

Third,  the  primary  issue  raised  by  the 
commentor  relates  to  the  emission 
factors  used  to  quantify  emissions  from 
one  operation  at  the  mill — ihesinter 
plant.  The  method  used  fo  quni^T'fv  the 
emissions  from  this  particular  i\  \.r  of 
facility  is  an  extremely  comple.x  ;,->sue, 
for  which  there  is  considerable 
uncertainty,  variation  in  time,  and 
difference  of  approach. 

IDEM  has  commenced  a  State 
rulemaking  to  develop  controls  for 
emissions  of  VOC.  As  part  of  that 
rulemaking  process.  IDEM  will  directly 
raise  the  issue  of  emission  factors  with 
the  steel  companies  and  other  interested 
parties.  The  results  of  that  effort  may 
lead  IDEM  to  request  a  change  in  the 
1991)  base  year  emissions  inventory. 
IDEM,  however,  does  not  at  this  timn 
have  sufficient  information  to  con(;h!'le 
that  changes  in  the  1990  base  year 
emissions  inventory  are  appropriate. 

IV.  I  SFPA  Response 

With  rt'gard  to  the  conunentor's 
commtMits  summarized  in  H.  above,  it  is 


noted  that  the  USEPA  encourages  the 
use  of  site-specific  emissions  data  if 
data  acceptable  to  the  State  and  the 
USEPA  are  available.  The  commentor 
should  present  all  available  sampling 
ilata  and  a  discussion  of  the  sampling 
procedures  to  the  State  for  review.  It  is 
the  State  and  not  the  USEPA  that  must 
determine  whether  these  data  warrant  a 
revision  to  the  1990  base  year  emissions 
inventor}'.  As  noted  in  the  Slate's 
response,  the  State  may  have  some 
concerns  regarding  the  acceptability  of 
the  source-specific  emission  factors  for 
the  sinter  plant  windboxes. 
Nonetheless,  the  State  is  encouraged  io 
consider  the  data  presented  by  the 
commentor,  and.  if  appropriate,  to 
revise  the  1990  base  year  emissions 
inventory  through  a  .SIP  revision  request 
(the  emission  adjustments 
re(;ommended  by  the  commentor.  if 
accepted  by  the  State,  would  warrant  a 
SIP  revision).  The  rulemaking  process 
that  has  been  initiated  by  the  State  is  the 
appropriate  forum  for  resolving  this 
issue  and  should  be  completed  in  a 
timeframe  that  minimizes  the  need  for 
related  SIP  revisions  in  the  State's 
reasonable  further  progress  and 
demonstration  of  attainment  SIP 
currently  under  development  bv  the 
State. 

The  USEPA  agrees  with  the  Slate  that 
the  most  appropriate  time  to  have 
adjusted  the  emissions  inventory  was 
during  the  State's  public  review  period. 
Requesting  disapproval  of  the  emissions 
inventory  based  on  data  collected  more 
than  one  year  after  the  public  review 
period  is  needlessly  disruptive  to  the 
State's  SIP  development  process. 
USEPA  agrees  with  the  State  that  the 
State  used  the  be.st  available  data  at  the 
time  the  emissions  inventory  was 
prepared.  Therefore,  the  USEPA 
disagrees  with  the  connnentor  ihat  the 
emissions  inventory  should  be 
disapproved  now  that  new  data  may 
have  come  to  light.  The  USEPA  fully 
expects  some  base  year  emission 
inveniorir's  to  be  revised  after-the-fact 
throuu'i  io!low-up  quality  assurance 
checks  .md  input  of  improved  emi.ssion 
factors.  Many  States  are  purswin.n  such 
••missions  inventory  imjjrovements.  The 
U.SEPA  does  not  wish  to  discouragi; 
such  quality  assurance  efforts  through 
disapproval  of  enu'ssion  inventorv  SIP 
revisions  based  on  emission  factor 
(hanges  made  after  the  adoption  anil 
suhinitlal  of  the  base  year  emission 
inventories. 

With  regard  to  the  conversion  of 
■niiiual  emissions  to  ozone  season  daily 
emissions.  IDEM  assumed  for  tins 
source  category  that  emissions  oc(  ur 
uniformly  throughout  the  year. 
Therefore,  no  distinction. wasinade 


between  hourly  emission  rates  within 
the  summer  months  (the  months 
assumed  to  be  associated  with  high 
ozone  concentrations)  and  thosfr  from 
other  months.  Given  the  lack  of  season- 
specific  and  day-specific  data,  the 
approach  taken  by  the  State  is 
acceptable.  The  fewer  hours  of  sinter 
plant  operation  during  1990  at  the  US 
Steel  facility  would  logically  have  led  to 
higher  per  hour  emission  rates  when 
annual  emissions  were  converted  to 
daily  emissions  by  dividing  the  annual 
emissions  by  the  hours  of  operation. 
IDEM's  conversion  procedures  are 
a(.ceptab!e  to  the  USEPA. 

V.  Final  Rulemaking  Action 

The  State  of  Indiana  has  met  the 
requirements  of  the  Act  for  the 
submittal  of  a  base  year  ozone  precursor 
emissions  inventory.  The  USEPA 
approves  Indiana's  1990  base  year  ozone 
precursor  emissions  inventorv'  for  Lake 
and  Porter  Counties.  It  is  noted, 
however,  that  the  State  of  Indiana  will 
consider  the  issues  raised  by  Bethlehem 
Steel  Corpoidtion,  and  may,  dependent 
on  the  extent  of  the  revisions  needed  in 
the  emissions  inventory,  submit  another 
b.,se  year  emissions  inventory  SIP 
revision  request  in  the  future. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  as 
revised  by  an  October  4.  1993 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  ligiit  of  specii'ic 
technical,  economic,  and  environmental 
factors  and  in  relation  to  n-Unant 
statutory  and  regulatory  rfj  .in*ments. 

Under  the  Regulatory  Vk  \ibilitv  Act. 
5  U.S.C.  600  etseq..  USEPA  must" 
prepare  a  regulatory  flexibility  analysis 
asse.ssing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  I'SEPA  nay 
certifv  that  the  rule  will  not  have  a 
significant  economic  impact  on  a  ' 
substantial  luimber  of  small  entities. 
Small  entities  include  small  bu'^inesses. 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdirtion 
over  populations  of  less  than  50. ()()(). 

The  SIP  approvals  under  section  11(1 
and  subcl'.apter  I.  part  D.  ot  the  Act  do 
not  create  any  new  requirements,  but 


simply  approve  requirements  th.il  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  dmjs 
not  impose  any  new  requirements,  1 
certify  that  it  does  not  have  a  sigiiificant 
impact  on  small  entities.  .Moreover,  due 
to  the  nature  of  the  Federal-Stnie 
relationship  under  the  Act.  preparation 
of  a  regulatory  tlexibility  analysis  would 
constitute  Federal  inquiry  uito  the 
economic  nsisonableness  of  St.ite 
action.  The  Act  forbids  the  USEP.X  to 
base  its  actions  concerning  SIPs  oii  sm  h 
grounds.  I'nion  Electru  Co.  v.  VS. 
E.P.A..  427  U.S.  246.  256-66  (l'irf>). 

Under  Section  307(b)(1)  ofthe-Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  approf/ri..!e 
circuit  by  March  6.  1995.  Filing  a 
petition  lor  reconsideration  by  I'je 
Administ.Mtor  of  this  final  rule  <l«>is  not 
affect  the  finality  of  this  rule  for  the 
purposes  ol  judit;ial  re\iew  nor  ihies  it 
extend  the  time  witlun  \\hi(.h  a  peiitioii 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  at.tion.  This  at.tion  luiv  nut 
he  (.hallei.ged  later  in  pro(  eedin^^s  io 
enforce  its  tiiquiremenfs.  (.See.Si-i  liun 
307(b)(2)J. 

List  of  Subjects  in  40  (FR  Part  51! 

Environmental  prute(.tion.  .\ir 
pollution  control.  Cari)on  monnxiile. 
Hydrocarbons.  Nitrogen  dioxide.  Ozone, 
Volatile  organic  (.ont|jounds. 

Drttrd.  Di!  ember  2.j.  H'*4 
Valdas  V.  Adainkus. 

/tcqjo/x;/ .  \ ;l:ninistriili>r 

Part  52,  chapter  I.  title  40  ul  the  Cede 
of  Federal  RcLiulations  is  amendi«l  .ns 
follows: 

PART  52 -[AMENDED] 

1.  The  authority  i  itation  for  pn.':  -'2 
cuntinu'-s  to  read  as  lollows: 

.\ulhorit>:  AJ.  1    .S  C.  74"ll-7t>7I.j 

Subpart  P— Indiana 

2.  Seciii-n  512.777  is  amei'.ilii!  !•- 
adding  ji.ir.ii^raph  (j)  to  reml  ,is  |..|,,i.-. -. 

§52.777    Control  strategy:  PtiotochcTitcal 
oxidants  (^yd^ocarbons) 

(j)  Th"  h.istf  ve.ir  o/one  jiret  ur'.ur 
emission  inventory  re(piireme!i!  ul 
section  lS2(aj(  I)  of  the  Clean  Air  .\c?.  as 
amended  in  19V)0.  h.is  bee;]  s.ilisii-ti  hir 
L.ike  a!u!  Porter  Counli^'S.  Iiuii  m  :. 

irUD-     r.   i^Hri!-,!  1     '-•.-,.,,  ; 
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RIN  2070-AB7I 

Pesticide  Tolprance  for  Imidacloprid; 
Correction 


AGENCY:  Envi 

*■    Agency  (EPA 

action:  Final 


onmental  Protection 


rule:  Correction. 


SUMMARY:  Th 

typographica 
pesticide  to" 
imidacloprid 
EFFECTIVE  OAtE 


document  corrects  a 
error  for  a  time-limited 
ance  for  the  insecticide 
on  cotton  seed, 
anuarv  4, 1995. 
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FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Dennis  H.  E'd wards,  Jr..  Product 
Manager  (PM  19).  Registration  Division 
(7.S05n.  Office  of  Pesticide  Programs. 
Environmental  Protection  Agencv.  401 
M  St..  S\V..  Washington.  DC  204B0. 
Office  location  and  telephone  auml-er: 
Rm.  207.  CM  #2,  1921  Jefferson  Davis 
Hwv..  Arlington.  VA  22202,  (70:i)-.105- 
3686. 

SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
94-29.501  in  the  Federal  Register  of 
November  30.  1994  (59  FR  61277),  the 
fo'lovving  correction  to  a  typographical 
error  is  ni?.de  at  page  61278  in  the 
middle  column:  In  S  180.472(b),  the  date 
"November  17,  1994"  is  corrected  to 
read  -November  17,  1996".  The 


document's  preainhle  slates  that  the 
intended  dnte  is  November  17.  lOOB. 

I  ist  of  Subjects  in  40  CFR  Parts  180, 
185.  and  IBo 

Environmental  protection. 
Admiiiistrntive  practice  and  procedure. 
Agricultural  commodities.  Food 
additives.  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated;  Decenib.T  20,  1994. 

Lois  Rossi. 

Actin;^  Diifctcr.  fff;4istnitinn  nivision.  Oflicf 
nfl'f-tii  life  Prr-^niins. 

jFK  D(.,',.  95-1.51  Fi!t<(l  l-;i-45:  8:45  anij 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  tfie  public  of  ttie  proposed 
issuance  of  rules  and  regulations.  Ttie 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  phor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  75 
[Docket  No.  LS-94-011] 
RIN  0581-AB35 

Increase  Seed  Inspection  Fees 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  is  proposing  to  increase 
the  applicable  fees  for  testing  seed 
under  the  voluntary  seed  inspection  and 
certification  program.  The  fees  which 
will  be  paid  by  the  users  of  the  service 
are  intended  to  generate  sufficient 
revenue  to  offset  the  costs  of  operating 
the  program. 

DATES:  Written  comments  must  be 
received  by  February  3,  1995. 
ADDRESSES:  Send  written  comments  in 
duplicate  to  James  P.  Triplitt,  Chief. 
Seed  Regulatory  and  Testing  Branch. 
Livestock  and  Seed  Division. 
Agricultural  Marketing  Service,  USDA, 
Building  506,  BARC-E,  Beltsville, 
Maryland  20705.  Comments  should 
reference  Docket  No.  LS-94-011. 
Comments  received  will  be  made 
available  for  public  inspection  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  P.  Triplitt,  Chief,  Seed  Regulatory 
and  Testing  Branch,  301-504-9430. 
SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and  has  not  been  reviewed 
by  the  Office  of  Management  and 
Budget. 

The  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reforrn.  It  is  not  intended  to 
have  a  retroactive  effect.  The  rule  would 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  adir-inistrative 


procedures  which  must  be  exhausted 
prior  to  judicial  challenge  to  the 
provision  of  this  rule. 

This  action  was  also  reviewed  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  The  Administrator  of  AMS 
has  determined  that  this  action  will  not 
have  a  substantial  economic  impact  on 
a  significant  number  of  small  entities. 
Although  some  seed  growers  and 
shippers  using  this  service  may  be 
classified  as  small  entities,  the  effect  of 
the  increased  fees  will  be  minimal. 
Under  the  proposal  the  cost  for  a  tvpical 
test  will  increase  from  about  S57.00  to 
approximately  S64.50.  It  is  estimated 
that  the  total  revenue  generated  by  this 
increase  will  be  approximatelv  S15.000 
annually. 

Background 

This  proposed  rule  is  authorized  by 
the  Agricultural  Marketing  Act  (.AMA) 
of  1946,  as  amended.  7  USC  1621  et  seq. 
Section  203(h)  of  the  AMA  authorizes 
the  Secretary  to  inspect  and  certify  the 
quality  of  agricultural  products  and 
collect  such  fees  as  r^nsonable  to  cover 
the  cost  of  service  rendered.  This 
revision  is  to  increase  the  fees  to  be 
charged  for  the  inspection  and 
certification  of  quality  of  agricultural 
and  vegetable  seeds  to  reflect  the 
Department's,  cost  of  operating  ihe 
program. 

Tne  purpose  of  the  voluntary  program 
is  to  promote  efficient,  orderlv 
marketing  of  seeds,  and  assist  in  the 
development  of  new  and  expanding 
markets.  Under  the  program  samples  of 
agricultural  and  vegetable  seeds 
submitted  are  tested  for  factors  such  as 
purity  and  germination  at  the  request  of 
the  applicant  for  the  service.  !n 
addition,  grain  samples,  submitted  at 
the  applicant's  request,  by  the  Grain 
Inspection.  Packers  and  Stockyards 
Administration  are  examined  for  the 
presence  of  certain  weed  and  crop  seed. 
A  Federal  Seed  Analysis  Certificate  is 
issued  giving  the  test  results.  Of  1650 
samples  tested  in  fiscal  year  1994  most 
represented  seed  or  grain  scheduled  for 
export.  Many  importing  countries 
require  a  Federal  Seed  Analysis 
Certificate  on  United  States  seed. 

After  reviewing  the  current  costs  the 
department  has  determined  that  the 
present  fee  is  insufficient  to  cover  the 
department's  cost  of  operation.  The  fee 
increase  is  necessary  to  offset  ir.c.reased 
salaries  and  fringe  benefits  to  pt:rsonnel. 
as  well  as  increases  in  rent  and  oilier 


costs  of  operating  the  jirogram.  I>  i-mI  on 
the  Agency's  analysis  of  the  incf  i^i-d 
costs.  A.M.S  is  proposing  to  incn  ,i  ,»•  tin; 
hourly  rate  for  voluntary  servif.e  tn.ni 
535.40  to  340.40  per  hour.  In  addition. 
the  cost  ol  issuing  additional  di;p'ii  ate 
original  ceitificatcs  will  be  incn-.i-ii 
from  S8.85  to  SlO.lO.  Approxini.i''  !\ 
(jne-fourlh  hour  is  required  to  iss:.'- 
additional  duplicate  c  ertificate^. 

List  of  Subjects  in  7  CFR  Part  7.-> 

Adliiini.strative  practice  and 
proceduie,  Agricultur.d  commii.i,;..-s. 
Reporting  and  record  keeping 
requirements.  Seeds.  Vegetable--. 

For  reasons  set  forth  in  the  priM:..:)!"'. 
it  is  proposed  that  7  C:FR  Part  T'l.  \  <■ 
amended  as  follows: 

PART  75— REGULATIONS  FOR 
INSPECTION  AND  CERTIFICATION  OF 
QUALITY  OF  AGRiCULTURAL  AND 
VEGETABLE  SEEDS. 

1.  The  authority  ci!  uion  for  I'.!.-!  7.5  • 
continut:s  to  read  as  follows: 

Authority:  Sees.  201.  :i)">.  fiO  St..- 
and  lO'lO.  as  amended  (7  r  S  C,  If..' 
1624). 

§75.41    [Amended] 

2.  i)  75.41  isamend''dbyren;>.,  :._: 
"335.40"  and  adding  iii  its  phi!  •■ 

•340.40". 

§75.47    [Amended) 

3.  *?  75.47  is  amended  by  rcii.. 
■38.85"  and  addin'.^  ir.  its  plai  r 
"310.10". 

Dd!ed:  !>-(  ember  2H.  I'l  (4. 
Lon  Hatamiya, 

Adwinislmtiir,  Agricuhur-.l Mark*  U:  , 

IFR  Dg<  .  9.V153  Filed  l-i-SS.  8.45 
BILLING  CODE  341(M;2-P 


7  CFR  Part  1050 

[DA-95-09] 

Milk  in  the  Central  Illinois  Marketirg 
Area;  Proposed  Suspension  of  Certain 
Provisions  of-the  Order 

AGENCY:  .\griculturnl  .Marketin-;  :-  .-\^ 
LSDA.       \  ^ 

ACTION:  Pri'pnspd  suspension  of  i '..••. 

summary:  This  d.  i  ument  invite'-  •.•.    '!.  n 
rcmimehts  on  a  p.':  :■  --idtosusp-     i  :i;i' 
aggregate  limits  ■■:  'jnuunt  oi 

producer  milk  ti.  lie  diver;.   . 
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nments  (two  copies) 
with  the  USDA/AMS/ 
Order  Formulation 
971.  South  Building, 
.  Washington,  DC  20090- 

FORMATION  CONTACT: 
)li.  Marketing  Specialist. 
ir>'  Division,  Order 
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h)0\  96456,  Washington. 
. (202)  690-1932. 
INFORMATION:  The 
ability  Act  (5  U.S.C. 
res  the  Agency  to 
pact  of  aproposed  rule 
s.  Pursuant  to  5  U  S.C. 
nir.istrator  of  the 
arketing  Service  has 
IS  proposed  rule  would 
ificant  economic  impact 
rumber  of  small 
le  would  lessen  the 
act  of  the  order  on  certain 
and  would  tend  to  ensure 
would  continue  to 
priced  under  the  order 

e  the  benefits  that 
ch  pricing. 

IS  issuing  this 
in  conformance  with 
r  12366. 
rule  has  been  reviewed 
Order  12778,  Civil 
This  nile  is  not  intended 
ive  effect.  If  adopted, 
rule  will  not  preempt  any 
iws,  regulations,  or 
s  they  present  an 
conflict  with  the  rule. 
1  Marketing 
of  1937,  as  amended  (7 
).  provides  that 
proceedings  must  be 
are  parties  may  file  suit  in 
tion608c(15)(A)ofthe 
er  subject  to  an  order  may 
!  ecretary  a  petition  stating 
any  provisions  of  the 
obligation  imposed  in 
th  the  order  is  not  in 
law  and  request  a 
if  an  order  or  to  be 
i  the  order  A  handler  is 


lU 


rn  ers 


r«^  ceivi 


rtr  lent : 


pdsbd 


ti/e 


retrr  act 


cu  tural 
Act 


:4 


ttCt 


w 
with 


afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act,  the 
suspension  of  the  following  provision  of 
the  order  regulating  the  handling  of 
milk  in  the  Central  Illinois  marketing 
area  is  being  considered  fcr  an 
indefinite  period  commencirg  on 
January  1.1995: 

In  §  1050.13(d)(2),  the  words  "; 
Provided.  That  the  total  quantity  of 
producer  milk  diverted  does  not  exceed 
35  percent  of  the  physical  receipts  of 
producer  milk  at  the  handler's  pool 
plant  during  the  month,  exclusive  of 
milk  of  producers  who  are  members  of 
a  cooperative  association  that  is 
diverting  milk  and  the  milk  of  other 
producers  that  is  diverted  pursuant  to 
paragraph  (d)(3)  of  this  section". 

All  persons  desiring  to  submit  written 
data,  views  or  arguments  about  the 
proposed  suspension  should  send  two 
copies  of  their  views  to  the  USDA/AMS/ 
Dairy  Division,  Order  Formulation 
Branch.  Room  2971,  South  Binlding, 
P.O.  Box  96456,  Washington,  DC  20090- 
6456,  by  the  7th  day  after  publication  of 
this  notice  in  the  Federal  Register.  The 
period  for  filing  comments  is  limited  to 
7  davs  because  a  longer  period  would 
not  provide  the  time  needed  to  complete 
the  required  procedures  before  the 
requested  suspension  is  to  be  effective. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during,  regular  business 
hours(7CFR1.27(bj). 

Statement  of  Consideration 

The  proposed  action  would  suspend 
the  aggregate  limit  on  the  amount  of 
milk  that  may  be  diverted  from  a  pool 
plant  during  the  months  of  August 
through  April.  At  the  present  time,  for 
each  day's  production  of  a  producers 
milk  that  is  delivered  to  a  pool  plant 
during  ^hese  months,  another  day's 
production  may  be  diverted  to  a 
nonpool  plant.  However,  in  addition  to 
this  individual  producer  limit,  there  is 
an  aggregate  limit  of  35  percent  that 
applies  to  the  total  amount  of  milk  that 
a  pool  plant  operator  may  divert  during 
the  month.  The  language  proposed  to  be 
suspended  would  remove  this  35 


percent  aggregate  limit,  effectively 
increasing  the  aggregate  limit  to  50 
percent  of  a  pool  plant  operator's  total 
producer  receipts  during  the  month. 

In  their  letter  requesting  the 
suspension.  Prairie  Farms  Dairy,  Inc. 
(Prairie  Farms)  and  the  Morning  Glory 
Farms  region  of  Associated  Milk 
Producers,  Inc.  (AMPI).  explained  that 
Prairie  Farms  now  operates  the  only 
distributing  plant  under  the  Central 
Illinois  order  (Order  50)  and  that  both 
cooperatives  supply  milk  to  this  plant, 
which  is  located  in  Peoria.  For  several 
reasons,  including  the  availability  of 
abundant  quantities  of  good  quality 
feed,  milk  production  is  up 
substantially  in  recent  months 
compared  to  the  same  period  of  last 
year.  This  has  resulted  in  both 
cooperatives  having  to  divert  additional 
milk  to  nearby  unregulated 
manufacturing  plants  on  weekends, 
holidays,  and  other  days  when  tlie 
Peoria  plant  is  not  in  operation. 

Prairie  Farms  and  AMPI  state  that  the 
proposed  suspension  would  allow  them 
to  continue  to  balance  the  supply  of 
milk  needed  at  the  Peoria  plant  while, 
at  the  same  time,  eliminating  the  need 
to  haul  milk  in  and  out  of  the  plant 
merelv  to  keep  their  milk  pooled  under 
the  order. 

Accordingly,  it  may  be  appropriate  to 
suspend  the  aforesaid  provision  for  an 
indefinite  period  commencing  on 
January  1,  1995. 

List  of  Subjects  in  7  CFR  Part  1032 

Miik  marketing  orders. 
The  authority  citation  for  7  CFR  Part 
1050  continues  to  read  as  follows: 

Authority:  Sets.  1-19.  48  Sl.t  31.  as 
amended:  7  U.S.C.  601-674. 

Duted:  December  28. 1994 
Lon  Hatamiya, 

Administrntor.  AghculiumI  ilarketing 
Sen'ice. 
IFR  Doc.  95-154  Filed  1-3-95:  8:45  am) 
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7CFRPart1280 
[No.  LS-94-014] 

Sheep  Promotion,  Research,  and 
Information  Order 

AGENCY:  Agricultural  Marketing  Scr\'ice; 

USDA. 

ACTION:  Notice:  Invitation  to  submit 

proposals. 

SUMMARY:  Interested  parties  are  invited 
to  submit  proposals  for  a  sheep  and 
wool  promotion,  research,  education, 
and  information  order,  or  parts  of  an 
o.-der  as  provid-d  for  by  the-  Sheep 


Promotion.  Research,  and  Information 
Act  (Act).  The  Act  authorizes  a  national 
industry-funded  program  for  sheep  and 
wool  promotion,  research,  education, 
and  information. 

Interested  parties  are  also  invited  to 
submit  views  on  whether  it  would  be 
beneficial  to  hold  a  public  meeting 
during  an  ensuing  comment  period  to 
discuss  the  proposals. 
DATES:  Proposals  must  be  received  by 
February  3,  1995. 

ADDRESSES:  Proposals  (two  copies) 
should  be  mailed  to:  Ralph  L.  Tapp. 
Chief,  Marketing  Programs  Branch, 
Livestock  and  Seed  Division, 
Agricultural  Marketing  Service  (AMS), 
USDA,  Room  2624-S;  P.O.  Box  96456; 
Washington,  D.C.  20090-6456. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Tapp  on  202/720-1115. 
SUPPLEMENTARY  INFORMATION:  The  Sheep 
Promotion,  Research,  and  Information 
Act,  enacted  on  October  22, 1994. 
authorizes  the  establishment  of  a 
national  sheep  and  wool  promotion, 
research,  education,  and  information 
program  financed  through  assessments 
on  both  domestic  and  imported  sheep 
and  sheep  products,  including  exports 
of  live  sheep  and  greasy  wool.  The 
nationwide  program  will  be 
administered  by  the  National  Sheep 
Promotion,  Research,  and  Information 
Board,  composed  of  120  members, 
including  85  producers,  10  feeders  and 
25  importers,  who  will  be  appointed  by 
the  Secretary  of  Agriculture  to  represent 
units.  The  term  units  means  each  State, 
group  of  States,  or  class  designation  that 
is  represented  on  the  Board. 

To  establish  the  initial  Board,  the 
Secretary  will  solicit  nominations  from 
eligible  producer,  feeder,  and  importer 
organizations.  Organizations  that 
represent  the  producer  segment  of  the 
industry  must  meet  certain  criteria  in 
order  to  be  certified  to  submit 
nominations  for  that  industry  segment. 
If  no  producer  organization  is  certified 
to  submit  nominations  for  a  State  unit, 
or  if  no  feeder  or  importer  organization 
is  eligible  to  submit  nominations  for 
those  industry  segments,  then  the 
Secretary  shall  use  other  means  to 
secure  nominations  for  appointment  to 
the  Board. 

Funds  will  be  collected  by  assessing 
domestic  producers,  feeders,  and 
exporters  1  cent  per  pound  of  live  .sheep 
sold  and  2  cents  per  pound  of  greasy 
wool  sold.  Importers  will  be  assessed: 
(1)  1  cent  per  pound  of  live  sheep 
imported;  (2)  the  equivalent  of  1  cent 
per  pound  of  live  sheep  for  sheep 
products  imported;  and  (3)  2  cents  per 
pound  of  degreased  wool  or  the 
equivalent  of  degreased  wool  fur  wool 


and  wool  products  imported.  Imported 
raw  wool  is  exempt  from  assessments. 
All  assessment  rates  may  be  adjusted  in 
accordance  with  applicable  provisions 
of  the  Act. 

Because  the  Act  permits  an 
association  of  producers  to  request  the 
issuance  of  an  order  and  to  submit  a 
proposal,  the  Department  of  Agriculture 
will  receive  written  proposals  for  a 
sheep  and  wool  promotion,  research, 
education,  and  information  order,  or  for 
various  provisions  thereof.  Proposals 
must  be  submitted  in  duplicate  to  the 
Marketing  Programs  Branch,  Livestock 
and  Seed  Division;  AMS,  USDA,  Room 
.2624-S;  P.O.  Box  96456,  Washington, 
DC.  20090-6456.  and  must  be  received 
in  the  Department  by  February  3. 1995. 

Proposals  should  include:  (1)  the 
proposed  order  language;  (2)  a 
description  of  the  proposed  order 
provisions;  (3)  an  explanation  of  the 
nature  and  purpose  of  the  proposed 
order  provisions;  (4)  references  to  the 
section  of  the  Sheep  Promotion. 
Research,  and  Information  Act  that 
would  be  implemented  by  an  order 
provision;  and  (5)  any  other  pertinent 
information  concerning  a  proposal  that 
would  assist  in  the  process  of 
implementing  the  Act. 

"The  Department  will  only  publish  for 
public  comment  in  the  Federal  Register 
proposals  that  are  consistent  with  the 
Act. 

List  of  Subjects  in  7  CFR  Part  1280 

Administrative  practice  and 
procedure.  Advertising.  Agricultural 
research.  Marketing  agreements.  Sheep 
and  sheep  products.  Reporting  and 
recordkeeping  requirements. 

Authority:  The  Sheep  Promotion. 
Ri'search.  and  Information  Act:  7  L".S.C. 
7101-7111. 

Dated:  December  29.  1994. 
Lon  Hatamiya, 

Administrator,  Agricultural  MarkHing 
Senice. 
IFR  Doc.  95-155  Filed  1-3-95:  845  ami 

BILLING  CODE  3410-02-P 


Commodity  Credit  Corporation 

7  CFR  Part  1421 
RIN  0560-AD66 

1995-Crop  Peanut  Minimum  CCC 
Export  Edible  Sales  Price  for 
Additional  Peanuts 

AGENCY:  Commoditv  Credit  Corporation. 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  sots  forth 
a  proposed  minimum  Commodity  Credit 


Corporation  (CCC)  sales  price  for  1995 
crop  of  additional  peanuts  for  export 
edible  use  of  $400  per  short  ton  (st). 
DATES:  coments  must  be  received  by 
January  17,  1995.  in  order  to  be  assured 
of  consideration. 

ADDRESSES:  Comments  must  be  mailed 
to  Robert  Miller.  Consolidated  Farm 
Service  Agency  (CFSA).  United  States 
Department  of  Agriculture,  room  3739. 
South  Building.  PO  Box  2415. 
Washington.  DC  20013-2415.  All 
written  submissions  will  be  made 
available  for  public  inspection  from  8:15 
a.m.  to  4:45  p.m..  Monday  through 
Friday,  in  room  3739.  South  Building. 
14th  and  Independence  Avenue  SW.. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Miller,  CFSA.  I'SDA.  room  3739. 
South  Building.  P.O.  Box  2415. 
Washington.  DC  20013-2415.  telephone 
202-720-7477. 

SUPPLEMENTARY  INFORMATION:  . 

Executive  Order  128GG 

This  proposed  rule  has  been 
determined  to  be  significant  and  was 
reviewed  bv  OMB  under  E.xecutive 
Order  1286'6. 

Federal  Assistance  Program 

The  title  and  number  of  the  Fcd.-Tal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies,  are 
Commodity  Loans  and  Purchases — 
10.051. 

Executive  Order  12778 

This  rule  has  been  rev  iewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  rule  do  not 
preempt  Sale  law.  are  not  retroactive, 
and  do  not  involve  administrative 
appeals. 

Regulatory  Flexibility  .Act 

It  has  been  determiiu-d  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  because  CCC  is  not  required 
by  5  use.  553  or  any  other  provision 
of  law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  sul'jiHf 
of  these  deierminations. 

Paperwork  Reduction  Act 

•    The  amendments  to  7  CFR  p.iri  1421 
set  forth  in  this  proposrd  rule  do  nut 
contain  information  (  ollections  ih.st 
require  clearance  by  the  Office  of 
Management  and  Budget  under  ih'- 
provisions  of  44  U.S.C.  chapter  35. 

Discussion 

This  proposed  rule  v\oul(iam('nd  7 
CFR  part  1421  to  set  !  .rlh  the  inin::;:  iP.i 
CCC  saleb  price  for  u.,   1995  crop  d 
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additional 
edible  use. 

A  minimum 
additional  peai 
by  CCC  may  b( 
peanuts  in  ex 
to  be  anno! 
15,  1995.  at  th 
and  additiona 
the  1995  crop 
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additional  _ 

An  overly 
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dividends  and 
If  too  low,  the 
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prices  paid  to 
peanuts 

It  is  propos 
at  which  the  1 
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export  market 
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This  level  wil 
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peanuts  sold 
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List  of  Subjec 

Grains,  Loa 
Oilseeds.  Pear 
programs 
requirements 
Warehouses. 

Accordingly 
part  1421  be 

PART  1421— feRAINS  AND  SIMILARLY 
HANDLED  COMMODITIES 


edible  use  for  the  1995  crop  is  S400  per 
short  ton. 

*        *        »        *        • 

Signed  at  Washington,  DC.  on  December 
27,  1994. 
Bruce  R.  Weber, 

Acting  Executive  Vice  President.  Commodity 
Credit  Corporation. 
[FR  Doc.  95-00132  Filed  1-3-95;  8:45  ami 
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that  the  minimum  price 
195  crop  of  additional 
or  controlled  by  CCC 
u.se  as  edible  peanuts  in 
be  established  at  $400 
as  for  the  1994  crop, 
maintain  exports  while 
stability  for  additional 
der  contract.  It  will  also 
that  CCC  will  not 
export  contracting  efforts 
d!  additional  peanuts  for 
ale  below  the  minimum 

1\|,  comments  are  requested 
these  foregoing  issues. 

7  CFR  Part  1421 

programs — agriculture, 
uts.  Price  support 
Redorting  and  recordkeeping 
Soybeans.  Surety  bonds. 


it  is  proposed  that  7  CFR 
ded  as  follows: 


a  Tien 


rity  citation  for  7  CFR 
inues  to  read  as  follows: 


L.S 


J.S.C.  1421.  1423.  1425. 
1445t>-3a.  1445t-3.  1445e. 
C.  714b  and  714c. 
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1.27  is  amended  by: 
the  period  at  the  end  of 
)(iv)  and  inserting  a 
owed  bv  the  work  "and" 
d 
new  paragraph  (a)(2)(v): 


ucer-handler  purchases  of 
uts  pledged  as  collateral  for 


ilimum  CCC  sales  price  for 
nuts  sold  for  export 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 
[Docket  No.  94-ANE-31] 

Airworthiness  Directives;  Aerospace 
Lighting  Corporation  Power  Units  and 
Power  Supplies 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Aerospace  Lighting  Corporation  (ALC) 
lamp  connectors  and  fluorescent  lamps, 
that  currently  requires  an  inspection, 
and  adjustment  or  replacement  of 
improperly  installed,  damaged,  or 
improperly  configured  lamp  connectors 
and  fluorescent  lamps  used  in  cabin 
fluorescent  lighting  systems.  This  action 
would  add  an  optional  replacement  of 
certain  power  units  and  power  supplies 
with  improved  design  parts  as 
terminating  action  to  the  repetitive 
inspections.  This  proposal  is  prompted 
by  the  availability  of  improved  design 
components.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  smoke,  fire,  electrical  shock, 
and  possible  electromagnetic 
interference  caused  by  high  voltage 
arcing  in  the  cabin  which,  if  undetected, 
could  result  in  personal  hazard  or  loss 
of  the  aircraft. 

DATES:  Comments  must  be  received  by 
March  6, 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  No. 
94-ANE-31. 12  New  England  Executive 
Park.  Burlington,  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 


Aerospace  Lighting  Corporation,  101-8 
Cohn  Drive.  Holbrook.  NY  11741; 
telephone  (516)  563-6400.  fax  (516) 
563-8781.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive 
Park.  Burlington.  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bradford  Chin,  Electronics  Engineer, 
New  York  Aircraft  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate. 
181  South  Franklin  Ave..  Room  202, 
Vallev  Stream,  NY  11581;  telephone 
(516)'791-6427,  fax  (516)  791-9024. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  arc  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  AH 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-ANE-31."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Anv  person  may  obtain  a  copy  of  this 
NPR.M  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  94-ANE-31,  12  New- 
England  Executive  Park.  Burlington,  MA 
01803-5299. 

Discussion 

On  June  14,  1990,  the  Federal 
Aviation  Administration  (FAA)  issued 
airworthiness  directive  (AD)  90-14-06, 


Amendment  39-6640  (55  FR  27457,  July 
3,  1990),  applicable  to  Aerospace 
Lighting  Corporation  (ALC)  lamp 
connectors.  Part  Number  (P/N) 
31. 85.1. A,  and  Series  66  fluorescent 
lamps.  That  AD  requires  initial  and 
repetitive  inspections,  and  adjustment 
or  replacement  of  improperly  installed, 
damaged,  or  improperly  configured 
lamp  connectors  and  fluorescent  lamps 
used  in  cabin  fluorescent  lighting 
systems.  That  action  was  prompted  by 
reports  of  cabin  lighting  systems  that  are 
not  properly  installed,  are  damaged,  or 
are  improperly  configured.  That 
condition,  if  not  corrected,  could  result 
in  smoke,  fire,  electrical  shock,  aftd 
possible  electromagnetic  interference 
caused  by  high  voltage  arcing  in  the 
cabin  which,  if  undetected,  could  result 
in  personal  hazard  or  loss  of  the  aircraft. 

Since  the  issuance  of  that  AD.  the 
manufacturer  has  developed  improved 
design  protected  power  units  that  have 
an  internal  safety  circuit  which 
monitors  output  voltage  produced.  If  the 
output  voltage  increases  as  a  result  of  a 
fault  condition,  the  safety  circuit  will 
activate  and  cause  the  input  power  to 
the  protected  power  unit  to  be 
disconnected.  In  addition,  the 
manufacturer  has  developed  improved 
design  protected  power  supplies  that 
have  system  output  faults  which  react 
by  preventing  output  power  production. 
The  protected  power  supplies  are 
equipped  with  circuit  output  protection 
circuitry  that  monitors  the  protected 
power  supply's  output  circuit  and  will 
immediately  shut  down  the  protected 
power  supply  if  a  fault  condition 
occurs. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  the  following 
ALC  Installation  Instructions  (II):  AL- 
11023M.  Revision  A,  dated  May  20. 
1994;  AI.-11024M.  dated  March  15. 
1992:  ar.d  AL-11025M,  dated  March  15, 
1992.  Those  II's  describe  procedures  for 
installing  improved  design  protected 
power  units,  and  protected  power 
supplies,  as  applicable.  In  addition. 
ALC  has  issued  Information  Bulletin 
No.  IB  90-001.  which  describes 
procedures  for  initial  and  repetitive 
inspections  of  the  cabin  fluorescent 
lighting  system. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  propo.^ed  AD  would 
.supersede  AD  90-14-06  to  continue  to 
require  an  ii-ispoction.  and  adjustment  or 
replacement  of  improperly  installed, 
damaged,  or  improperly  configured 
lamp  connectors  and  fluorescent  lamps 
used  in  cabin  fluorescent  lighting 
systems.  This  proposed  AD  adds  an 
optional  replacement  of  power  units. 


and  power  supplies  and  dimmers,  with 
improved  design  protected  power  units, 
and  protected  power  supplies,  as 
applicable.  Installation  of  these 
protected  power  units  and  protected 
power  supplies  constitutes  terminating 
action  to  the  repetitive  inspections. 

The  FAA  estimates  that  it  would  take 
approximately  3  work  hours  per  power 
unit  or  power  supply  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 
Required  parts  would  cost 
approximately  $5000  per  power  unit  or 
power  supply.  Based  on  these  figures, 
the  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  55,165  per 
power  unit  or  power  supply. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Execotive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  1286b;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034i  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatorv 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Dockf^f  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of.the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  airthority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  14-3;  4'J  U.S.C.  106(g);  and  14  CFR 
11.89. 


§39.13    [AMENDED] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6640  (55  FR 
27457.  July  3. 1990)  and  by  adding  a 
new  airworthiness  directive  to  read  as 
follows: 

Aerospace  Lighting  Corporation:  Dot  ket  So. 
94-ANE-31.  Supersedes  .AD  90-14-06. 
Amendment  39-6640. 

Applicability: .Aerospace  Lighting 
Corporation  (ALC)  lamp  connectors.  Part 
Number  (P/N)  31. 85.1. A;  Series  66 
fluorescent  lamps;  power  units,  P/Ns  TR- 
991.  TR-992.  AL-0546.  and  AL-0514;  and 
power  supplies.  P/Ns  1895D  and  AL-0593. 
These  products  are  utilized  in  cabin 
fluorescent  lighting  systems,  and  are 
installed  on.  but  not  limited  to,  the  following 
aircraft:  Airbus  Industrie  Model  A310:  .Avion 
Marcel  Dassault  Breguet  .Aviation  Model 
Falcon  10:  Beech  .Aircraft  Corporation  Model 
400A:  Boeing  Airplane  Companv  Models 
727.  737,  747,  and  757;  British  .Aerospaie 
Model  HS.125-bOOA  and  -700.A:  Canodair 
Ltd.  Models  CL-600-1A11.  CL-600-2A12. 
and  CL-60O-2B16;  Cessna  Air<.rail  Coir.j;any 
.Models  550  and  560;  Dassault  Aviation 
-Models  Myslere-Fak  on  20  and  50:  Emprtsa 
Brasileira  de  Aeronauctica  S/A  Model 
Embraer  EMB-120;  Gulfstrcam  .Aerospac* 
Corporation  Models  G-159.  G-1159.  G- 
1159.A.  and  G-IV:  Israel  Aircraft  Industrie. 
Ltd.  .Models  1124  and  1125:  Jetstream 
Aircraft.  Ltd.  Jetstream  Model  310;  Learjet 
Corporation  Models  Learjet  35  and  3'i.  Saab 
Aircraft  .AB  Model  Saab  340,A:  and  Sikorsky 
Aircraft  Division  Model  S-76A. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  smoke,  fire,  electrical  shock, 
and  possible  electromagnetic  interference 
caused  hy  high  voltage  arcing  in  the  cabin 
v.-hith.  if  undetected,  could  result  in  pexsc;nal 
hazard  or  loss  of  the  aircraft,  accomplish  the 
following. 

(a)  Within  30  calendar  days  of  the  effective 
date  of  this  airworthiness  directive  (.AD), 
accomplish  the  following: 

(1)  Inspect  the  cabin  fluorescent  lighting 
system  in  accordance  with  -ALC  lnforr-.a;;on 
Bulletin  No.  IB  90-001.  para:;raph  IV. 
"Fluorescent  Lighting  System  Components 
Identification  and  I.Tspection  Proceiiure." 
subparac.-3phs  B  1.  2..  3.  5..  6..  and  7. 

(2)  After  cnm.pleting  the  inspection  above 
m  paragraph  (aj(l)  of  this  .AD.  any  part(s) 
found  to  be  damaged  or  improperly 
configured,  perform  the  removal  and 
replacement  procedures  in  accordance 
paragraph  IV.  B  4.  8  .  and  9  .  as  required,  nf 
ALC  Information  Bulletin  No.  IB  90-00. 

(b)  U'ithm  5  flights  or  10  flight  hours', 
whichever  occurs  first,  of  a  cabin  fli!cin.sient 
lighting  system  components  failure,  repeat 
the  removal  and  replate.Tient  procedures  of- 
paragraph  (a)(2)  of  tiiis  .AD. 

(c)  An  alternative  methpd  of  compliance 
with  parat;rai.hs  (a)(ll.  (aH2).  and  (b)  of  this 
AF)  xvould  be  to  tim  the  fiuorf-scent  li^jhting 
system  off  and  to  placa.fd  th«  sysieip  lo 
prevent  unintenticnai  activation. 

(d)  Replacement  of  the  following  AlC 
parts,  in  accordance  with  the  foiiov>iiig 
instructions,  constitutes  terminating  at  tioii  to 
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repositioning  the  looms.  This  proposal 
is  prompted  by  reports  of  wire  chafing 
in  the  forward  avionic  compartment. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  such 
chafing,  which  may  lead  to  a  short  in 
the  electrical  circuits  at  the  104VU 
panel;  this  condition  could  result  in 
unwanted  depressurization.  loss  of  wing 
de-icing,  and  loss  of  in-flight  engine 
restart  capability. 

DATES:  Comments  must  be  received  by 
February  13.  1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  94-NM- 
193-AD,  1601  Lind  Avenue  S\V., 
Renton,  Washington  98055-4056. 
Comments  may  Ije  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bcllonte,  31707  Blagnac  Cedex,  France. 
This  infonnation  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  S\V., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
IfiOl  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
thev  mav  <i<'  :re.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rales  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-193-.\D."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
94-NM-193-AD,  1601  Lind  Avenue 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  mav  exist  on  all  Airbus  Model 
A300.  A310,  and  A300-600  series 
airplanes.  The  DGAC  advises  that  it  has 
received  several  reports  of  wire  chafing 
in  the  forward  avionic  compartment. 
Investigation  revealed  that  the  chafing 
occurred  at  the  top  of  the  104VLJ  panel 
between  the  extending  ladder  in  the 
avionic  compartment  (in  the  stowed 
position)  and  the  104VU  wire  bundles 
through  the  brown  plastic  cover:  this 
cover  protects  the  upper  part  of  the 
103VU/104VU/105VU  panels. 
Investigation  revealed  that  this  chafing 
occurs  when  some  of  the  attachment 
rivets  of  the  ladder  support  shaft  are 
sheared  due  to  mishandling  of  the 
ladder.  Model  A310  and  A300-600 
series  airplanes  have  significantly  more 
wires  in  the  subject  area  than  Model 
A300  series  airplanes.  These  wire 
bundles  are  sometimes  positioned  very 
close  to  the  ladder.  As  a  result,  if  the 
protective  cover  is  damaged  or  Inrn, 
there  is  a  risk  of  the  cable  chan:^,::;.  even 
without  rivet  damage,  for  Model  A3 10 
and  A300-600  series  airplanes.  This  risk 
is  greater  in  a  case  of  cable  bundle 
ballooning  or  when  tie-wraps  are  loose 
or  missing. 

Chafing  of  the  electrical  wire  cables 
between  the  upper  part  of  the  104VU 
panel  and  the  extending  ladder  in  the 
avionic  compartment,  if  not  corrected, 
may  lead  to  a  short  in  the  electrical 
circuits  at  the  104VU  pan(;l.  which 
could  result  in  unwanted 
c^epressurization.  loss  of  wing  de-icing, 
and  loss  of  in-flight  engine  rest.-irt 
capability.' 

Airbus  has  issued  All  Operators  Telex 
AOT  24-05.  Revision  1,  dated  June  7. 
1994,  which  describes  procedures  for 
repetitive  mechanical  and  electrical 
inspections  to  detect'discrepancies, 
repair  or  replacement  of  di.screpant 
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parts,  and  repositioning  the  looms.  The 
mechanical  inspections  include  an 
inspection  of  the  protective  cover, 
ladder  support  shaft,  and  attaching 
rivets.  The  electrical  inspection 
includes  an  inspection  of  the  electrical 
bundles,  and  an  inspection  to  determine 
adequacy  of  clearance  between  the 
looms  and  the  ladder.  The  DGAC 
classified  this  all  operators  telex  as 
mandatory  and  issued  French 
airworthiness  directive  94-187-163(3), 
dated  August  17, 1994.  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  iias  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  mechanical  and  electrical 
inspections  to  detect  discrepancies;  and 
repair  or  replacement  of  discrepant 
parts,  and  repositioning  the  looms.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the  all 
operators  telex  described  previously. 

This  is  considered  to  be  interim 
action.  The  manufacturer  has  advised 
that  it  currently  is  developing  a 
modification  that  will  positively  address 
the  unsafe  condition  addressed  by  this 
AD.  Once  this  modification  is 
developed,  approved,  and  available,  the 
FAA  may  consider  additional 
rulemaking. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicabihty  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 


compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  requirement. 

The  FAA  estimates  that  69  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $4,140, 
or  560  per  airplane,  per  inspection 
cycle. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
acxomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediu^s  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Riles  Docket. 
A  copy  of  it  may  be  obtain'.i  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended) 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

-Airbus  Industrie:  Docket  94-N'M-193-AD. 

Applicability:  All  Model  A300,  A310,  and 
A300-6()()  series  airplanes,  certificated  in  any 

category. 

Note  1 :  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  unwanted  deprt^ssuriz-rttinn, 
loss  of  wing  de-icing,  and  loss  of  in-flight 
engine  restart  capability,  accomplish  the 
following: 

(a)  Within  600  flight  hours  or  6  months 
after  the  effective  date  of  this  AD,  whichever 
occurs  first,  accomplish  paragraohs  U){\]  and 
(a)(2)  of  this  AD. 

(1)  Perform  mechanical  inspections  to 
detect  discrepancies,  in  accordance  with 
paragraph  4.2.1.  of  Airbus  All  Operators 
Telex  AOT  24-05.  Revision  1,  dated  lune  7. 
1994.  Repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  1.050  flight  hours.  If 
any  discrepancy  is  detected,  prior  to  further 
fiight.  repair  or  replace  discrepant  pans,  and 
perform  an  electrical  inspection  in 
accordance  with  the  AOT. 

(2)  Perform  an  electrical  inspection  to 
detect  discrepancies,  in  accordance  witb- 
paragraph  4.2.2.  of  Airbus  .Ml  OpePitors 
Telex  AOT  24-05.  Revision  1,  dated  )une  7. 
1994.  Repeat  the  inspection  therealler-^jt 
intervals  not  to  exceed  18  months.  If  any 
discrepancy  is  detected,  prior  to  furtli.T 
flight,  repair  or  repjacc  discn-pant  p.\ns,  .-nd 
reposition  the  looms,  in  accordance  with  the 
AOT. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  rimo  ;h  it 
provides  an  acceptable  level  of  safety  m,iv  be 
used  if  appro\ed  by  the  Mdnn^er, 
Standardization  Branch.  A.\.M-1 13.  FAA. 
Transport  Airplane  Dir(:^;o.-ale.  Opt  .'-iil.->.-^ 
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Attention:  Rules  Docket  No.94-NM- 
197-AD,  1601  Lind  Avenue,  SVV., 
Kenton,  Washington  98055^0.56.  ' 

Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707.  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Sippel,  Aerospace  Engineer, 
Airframe  Branch,  ANM-121S.  Seattle 
Aircraft  Certification  Office,  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW.,  Renton,  Washington 
98055-4056:  telephone  (206) 227-2774; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-197-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAJK,  Transport  Airplane  Directorate. 
ANM-103,  Attention;  Rules  Docket  No. 


94-NM-197-AD,  1501  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4050. 

Discussion 

On  October  30.  1987,  the  FAA  issued 
AD  87-24-03.  amendment  39-5769  (52 
FR  43742,  November  16,  1987), 
applicable  to  certain  Boeing  Model  727 
series  airplanes,  to  require  repetitive 
visual  inspection  to  detect  cracking  of 
the  elevator  rear  spar,  and  repair,  if 
necessary.  That  action  was  prompted  by 
reports  of  cracking  in  the  elevator  rear 
spar  at  the  control  tab  hinge  fitting 
attachment,  and  loose  hinge  fittings  at 
the  crack  locations.  The  requirements  of 
that  AD  are  intended  to  detect  cracking 
in  the  elevator  rear  spar  which,  if  not 
corrected,  could  lead  to  loss  of 
controllability  of  the  airplane. 

Since  the  issuance  of  that  AD,  there 
have  been  several  reports  of  cracking  in 
the  radii  at  th'e  tab  hinge  fitting  of  the 
rear  spar,  and  reports  of  loose  hinge 
fittings  at  the  crack  locations  on 
airplanes  that  were  modified  in 
accordance  with  Boeing  Service  Bulletin 
727-55-0087.  dated  June  20, 1986.  The 
modification  described  in  that  Boeing 
service  bulletin  was  considered  to  be 
terminating  action  for  the  repetitive 
inspection  requirements  of  AD  87-24- 
03.  The  manufacturer  has  advised  that 
the  cause  of  this  cracking  is  attributable 
to  continued  contact  between  the  shear 
plate  and  the  radii  of  the  elevator  rear 
spar.  Cracking  in  this  area,  if  not 
corrected,  could  cause  excessive  free 
plav  of  the  elevator  control  tab  and 
possible  tab  flutter,  and  could  result  in 
loss  of  controllability  of  the  airplane. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  727-55-0087, 
Revision  1,  dated  March  31. 1994i 
which  describes  procedures  for 
continued  repetitive  visual  inspections 
to  detect  cracking  of  the  elevator  rear 
spar,  and  repair,  if  necessary.  For 
airplanes  that  have  been  modified  in 
accordance  with  Boeing  Service 
Bulletin727-55-0087,  dated  June  20, 
1986,  the  service  bulletin  describes 
procedures  for  an  additional  on»'  time 
inspection  to  ensure  clearance  between 
the  shear  plate  and  the^ear  spar  radii. 
Additionally,  for  all  other  airplanes. 
Revision  1  of  this  service  bulletin 
provides  instructions  for  accomplishing 
an  improved  modification  or  repair  that 
would  eliminate  the  need  for  repetitive 
inspections. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  87-24-03  to  require 
continued  repetitive  visual  inspections 
to  detect  cracking  of  the  elevator  rear 
spar,  aiid  repair,  if  necessary.  However. 


this  proposal  would  add  a  one-time 
inspection  to  determine  clearance 
between  the  shear  plate  and  the  rear 
spar  radii  of  the  elevator  rear  spar  on 
airplanes  on  which  the  terminating 
action  specified  in  AD  87-24-03  has 
been  accomplished.  The  proposed  AD 
would  also  provide  for  an  improved 
modification  or  repair  of  the  elevator 
rear  spar,  which,  if  accomplished, 
would  provide  terminating  action  for 
the  repetitive  visual  inspection 
requirements.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  requirement. 

There  are  approximately  1.531  Model 
727  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  1 ,102  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 

Tne  inspections  of  the  elevator  rear 
spar  that  were  previously  required  by 
AD  87-24-03,  and  retained  in  this 
proposal,  take  approximately  12  work 
hours  per  airplane  to  accomplish,  at  an 
average  of  $60  per  work  hour.  Based  on 
these  figures,  the  total  cost  impact  of 
this  inspection  requirement  on  U.S. 
operators  of  previously  modified 
airplanes  is  estimated  to  be  $793,440,  or 
$720  per  airplane,  per  inspection  cycle. 

The  one-time  (inspection  of  previously 
modified  airplanes  that  would  be 
required  by  this  proposal  would  take 
approximately  12  work  hours  per 
airplane  to  acconiplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  one-time  inspection  requirement  of 
this  proposal  on  U.S.  operators  of 
previously  modified  airplanes  is 
estimated  to  be  $720  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 


the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-5769  (52  FR 
43742),  |nd  by  adding  a  new 
airworthiness  directive  (AD),  to  read  as 
follows: 

Boeing:  Docket  94-NM-197-.AD.  Supersedes 
AD  87-24-03,  Amendment  39-5769. 

Applicability:  Model  727  series  airplanes, 
line  numbers  i  through  1719  inclusive, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 


provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition:  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  tht 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  excessive  free  play  of  the 
elevator  control  tab  and  possible  tab  P.utter. 
accomplish  the  following: 

(a)  For  airplanes  on  which  the  modification 
described  in  Boeing  Service  Bulletin  727-55- 
0087,  dated  June  20. 1986  (the  terminating 
action  specified  in  AD  87-24-03.  amendment 
39-5769).  has  not  been  accomplished:  Prior 
to  the  accumulation  of  27,000  flight  hours  or 
within  the  next  4,000  flight  hours  after 
December  24, 1987  (the  effective  date  of  AD 
87-24-03  amendment  39-5769),  whichever 
occurs  later,  perform  a  visual  inspection  of 
the  elevator  rear  spar  to  detect  cracking,  in 
accordance  with  Boeing  Service  Bulletin        | 
727-55-0087.  dated  June  20,  1986,  or 
Revision  1,  dated  Ma.'ch  31,  1994.  Repeat  the 
inspet  tion  thereafter  at  inlr'-vals  not  to 
exceed  4.000  flight  hours.  After  the  eifec!i\e 
date  of  this  AD.  only  Revision  1  of  this 
serv^ice  bulletin  shall  be  used. 

(b)  If  any  crack  is  detected  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD,  accomplish  paragraphs  (b)(1)  and  (b)(2j 
of  this  AD  in  accordance  with  Boeing  Ser\  ice 
Bulletin  727-55-0087.  dated  June  20.  1986. 
or  Revision  1.  dated  March  31.  1994.  After 
the  effective  date  of  this  AD,  only  Revision 

1  of  this  service  bulletin  shall  be  used. 

(1)  If  a:iy  crack  is  found  that  is  within  the 
specified  limits  in  Part  1  of  the 
Accomplishment  Instructions  of  the  service 
bulletin,  accomplish  paragraphs  (b)(l)(i)  and 
(b)(l)(ii)ofthisAD. 

(i)  Prior  to  further  flight,  perform  a  time- 
limited  repair  by  stop  drilling  the  crack  in 
accordance  with  the  ser\ice  bulletin.  Within 
1.600  flight  hiHirs  after  the  repair,  repeat  the 
inspection  required  bv  paragraph  (a)  of  this 
AD.  If  ar  v  crack  growth  is  detected  after  the 
stop  drilli.ng.  repair  prior  to  further  flight,  in 
accordance  with  Part  III  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

(ii)  Prior  to  the  accumulation  of  3.200  flight 
hours  after  stop  drilling,  repair  the  elevator 
rear  ?par  in  accordance  with  Part  III  of  the 
Accomplishment  Instructions  of  the  ser\  ice 
bulletin. 

(2)  If  any  crack  is  found  that  is  outside  the 
specified  limits  of  Part  1  of  the 
Accomplishment  Instructions  of  the  service 
bulletin,  prior  to  further  flight,  repair  in 
accordance  with  Part  III  of  the 
Accomplistirnent  Instr-jcticns  of  the  sf:\ 
bulletin. 
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that  proposed  a  new  airA'orthine'^s 
directive  (AD),  applicable  to  certain 
Canadair  Model  CL-600-2B19  series 
airplanes.  That  action  would  have 
required  removal  of  certain  shear  pins 
and  installation  of  stronger  shear  pins 
on  the  elevator  flutter  dampers.  The 
proposed  actions  were  intended  to 
pirevent  problems  associated  with 
undampened  vibration  of  the  elevators 
in  normal  cruise  conditions.  Since  the 
issuance  of  the  NPRM,  the  Federal 
Aviation  Administration  (FAA)  has 
issued  other  rulemaking  that  positively 
addresses  the  identified  unsafe 
condition.  Accordingly,  the  proposed 
rule  is  withdrawn. 

FOR  FURTHER  SNf  ORMATION  CONTACT: 
Franco  Fieri.  Aerospace  Engineer, 
Airframe  Branch,  ANE-172,  New  York 
Aircraft  Certihcation  Oftice,  FAA, 
Engine  and  Propelidr  Directorate,  131 
South  Franklin  Avtiiue,  Room  202, 
Valley  Stream,  New  York  ILWl; 
telephone  [515)  791-€220;  fax  (516) 
791-9C24. 

SUPPLEMENTARY  iNFORMATlON:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  391  to 
add  a  new  airworthiness  directive  (AD), 
applicable  to  certain  Canadair  Model 
CL-600-2B19  series  airplanes,  was 
published  as  a  Notice  of  Proposed 
Rulemaking  (NPRM;  in  the  Federal 
Register  on  October  11, 1994  (59  FR 
51392).  The  proposed  rule  would  have 
required  removal  of  certain  shear  pins 
from  the  elevator  flutter  dampers,  and 
installation  of  stronger  shear  pins.  That 
action  was  originally  prompted  by  a 
report  of  sheared-off  shear  pins  found 
on  one  airplane's  elevator  dampers.  The 
proposed  actions  were  intended  to 
prevent  undampened  vibration  of  ihe 
elevators  in  normal  cruise  conditions, 
resulting  from  the  failure  of  the  shear 
pins  installed  in  the  elevator  flutter 
dampers;  when  combined  with 
hydraulic  system  failures,  this  condition 
can  result  in  reduced  controllability  of 
the  airplane. 

Since  the  issuance  of  that  NPRM, 
Transport  Canada  Aviation,  which  is  the 
airworthiness  authority  for  Canada,  has 
notified  the  FAA  that  the  lugs  of  the 
elevator  flutter  damper  sheared  off  of 
two  Mode!  CL-600-2B19  series 
airplanes.  Invesligation  revealed  that  the 
shear  pins  that  were  installed  in  t?ie 
elevator  flutter  dampers  on  these 
incident  airplanes  were  the  stronger 
pins,  whose  installation  would  have 
been  required  by  the  NFRM.  The 
stronger  shear  pins  caused  the  loads  to 
transfer  to  the  lugs  of  the  elevator  flutter 
damper,  which  subsequently  failed 
under  the  increased  loads. 


Consequently,  on  November  17, 1994, 
the  FAA  issued  AD  94-24-02, 
amendment  39-9075  (59  FR  60888. 
November  29,  1994),  apphcable  to 
certain  Canadair  Model  CL-600-2B19 
series  airplanes,  to  require  the  removal 
of  all  elevator  flutter  dampers.  It  also 
requires  revisions  to  the  F.\A-approved 
Airplane  Flight  Manual  (AFM)  that 
advise  the  flight  crew  of  the  need  to 
perform  daily  checks  to  verify'  proper 
operation  of  the  elevator  control  system, 
and  that  restrict  altitude  and  airspeed  of 
the  airplane. 

The  FAA  has  determined  that  the 
actions  currently  required  by  AD  94- 
24-02  positively  address  the  previously 
identified  unsafe  condition.  Removal  of 
the  elevator  flutter  dampers  from  these 
airplanes  and  the  daily  checks  of  the 
elevator  control  system  will  ensure  that 
the  risk  of  jamming  or  restricting 
movement  of  the  elevator  is  eliminated. 
Additionally,  the  operational  limitation 
will  enable  the  pilot  to  avert  conditions 
of  potential  flutter. 

In  light  of  the  fact  that  other 
rulemaking  adequately  addresses  the 
identified  unsafe  condition,  the  FAA 
finds  that  the  previously  proposed 
action  is  unwarranted  and  hereby 
withdraws  the  NPRM. 

Withdrawal  of  this  NPRM  constitJtes 
only  such  action,  and  does  not  preclude 
the  agency  from  issuing  another  notice 
in  the  future,  nor  does  it  commit  the 
agency  to  any  course  of  action  in  the 
future. 

Since  this  action  only  withdraws  a 
notice  of  proposed  rulemaking,  it  is 
neither  a  proposed  nor  a  final  rule  and 
therefore,  is  not  covered  under 
Executive  Order  12866.  the  Regulatcry 
Flexibility  Act,  or  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26. 1979). 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Withdrawal 

Accordingly,  the  notice  of  proposed 
rulemaking,  IDocket  94-NM-155-AD, 
published  in  the  Federal  Register  on 
October  11. 1994  (59  FR  51392).  is 
withdrawn. 

Issued  in  Renton,  Washington,  en 
Decenber  28.  1994. 
S.R.  Miller, 

Acting  Mnnatier.  Transport  Airplane 
Directorate.  Aircraft  Certification  Serica. 
|FR  Doc.  95-61  Filed  1-3-95;  8:45  am] 
BILUNG  CODE  491C-*3-J 


14  CFR  Part  39 

[Docket  No.  94-IJM-114-AD] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-10  Series  Airplanes 
and  Model  KC-10A  (Military)  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
10  series  airplanes  and  Model  KC-lOA 
(military)  airplanes.  This  proposal 
would  require  various  modifications  of 
the  flight  controls,  hydraulic  power 
systems,  and  landing  gear.  This 
proposal  is  prompted  by  a 
recommendation  by  the  Systems  Review 
Task  Force  (SRTF)  for  accomplishment 
of  certain  modifications  that  will 
enhance  the  controllability  of  these 
airplanes  in  the  unlikely  event  of 
catastrophic  damage  to  all  hydraulics 
systems.  The  actions  specified  by  the 
proposed  AD  are  intended  to  ensure 
airplane  survivability  in  the  event  of 
damage  to  fully  powered  flight  control 
systems. 

DATES:  Comments  must  be  received  by 
March  1,1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM-    ' 
114-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Cqrporation,  P.O. 
Box  1771.  Long  Beach,  California 
90801-1771,  Attention:  Business  Unit 
Manager,  Technical  Administrative 
Support,  Dept.  L51,  Mail  Code  2-98. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakevvood, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mauricio  J.  Kuttler,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
131L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California  90712: 


telephone  (310)  627-5355;  fax  (310) 
627-5210. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invite<i 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FA,^  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-114-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-114-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055^056. 

Discussion 

In  July  1989.  a  McDonnell  Douglas 
Model  DC-10-30  series  airplane  was 
involved  in  an  accident  in  Sioux  City, 
Iowa,  resulting  in  the  deaths  of  110 
passengers  and  one  crewmembcr.  The 
National  Transportation  Safety  Board 
(NTSB)  identified  the  catastrophic 
disintegration  of  the  stage  1  fan  disk  of 
one  of  the  engines  as  a  probable  cause 
of  the  accident.  The  resulting  debris 
damaged  the  hydraulic  systems  that 
power  the  flight  controls,  resulting  in 
the  loss  of  virtually  all  control 
capability. 

Follovving  the  accident,  the 
Administrator  of  the  Federal  Aviation 
Administration  convened  a  Systems 
Review  Task  Force  (SRTF)  to  investigate 
means  for  enhancing  airplane 


survivability  following  damage  to  fully 
powered  flight  control  systems.  The 
SRTF  formed  working  groups  to  perform 
these  investigations  for  specific  airplane 
models  to  determine  what  actions  could 
be  effective  in  protecting  other  transport 
category  airplanes  with  powered  flight 
control  systems  from  similar  engine  or 
systems  failures. 

The  SRTF  working  group  assigned  to 
review  Model  EXD-IO  series  airplanes 
completed  its  review  of  the  Model  DC- 
10  design,  including  e.xisting  service 
bulletins,  and  issued  a  report 
recommending  accomplishment  of 
certain  modifications  described  in  12 
Model  DC-10  service  bulletins.  A  copy 
of  the  report  is  contained  in  the  Rules 
Docket  for  this  AD  action. 

Explanation  of  Relevant  Service 
Documents 

The  FAA  has  reviewed  and  approved 
the  12  McDonnell  Douglas  DC-10 
Service  Bulletins  recommended  for 
accomplishment  by  the  SRTF  working 
group.  .Accomplishment  of  the 
modifications  specified  in  these  service 
bulletins  will  enhance  the 
controllability  of  the  airplane  in  the 
unlikely  event  of  catastrophic  damage  to 
all  three  hydraulic  systems  in  the  tail 
area  of  the  airplane. 

Seven  of  the  12  service  bulletins 
discussed  previously  describe 
procedures  for  various  modifications  of 
the  flight  controls: 

1.  McDonnell  Douglas  DC-10  .Service 
Bulletin  27-71,  Revision  1,  dated 
February  14,  1973,  was  issued  in 
response  to  reports  of  failures  of  the 
piping  of  the  hydraulic  system  of  the 
horizontal  stabilizer  on  Model  DC-10 
series  airplanes  that  had  accitmulated  as 
few  as  70  flight  hours.  The  failures  were 
attributed  to  rapid  release  of  the  trim 
control  handles  of  the  stabilizer,  whic  h 
resulted  in  pressure  surges  that  were 
abnormally  high  in  the  hydraulic  system 
of  the  stabilizer.  Continued  high 
pressure  surges  and  externally  induced 
vibrations  could  result  in  fatigue  failure 
of  the  hydraulic  piping.  These 
conditions,  if  not  corrected,  could  result 
in  the  loss  of  fluid,  which  could  render 
the  affected  system  inoperative. 

The  service  bulletin  describes 
procedures  for  installation  of  surge 
damper  assemblies  and  new  piping 
assemblies  in  hydraulic  systems  1  and 
3  of  the  horizontal  stabilizer. 
Installation  of  the  dampers  and  pipii'.g 
will  ensure  that  high  prossiire  surges  arc 
absorbed  and  will  prevent  pipe  failures. 

2.  McDonnell  Douglas  DC-10  Service 
Bulletin  27-120,  dated  F.*raary  10. 
1975,  describes  procedures  for 
modification  and  reidcntifiuation  of  t.'> 
trim  hydraulic  motcr  as.scmblv  of  the 
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larger  shear  pin  with  a  single  shear 
point  having  a  larger  diameter  with  less 
constraint.  Accomplishment  of  this 
modification  will  increase  the  reliability 
of  the  drive  assembly. 

5.  McDonnell  Douglas  DC-10  Service 
Bulletin  27-201,  dated  December  30. 
1985,  was  issued  in  response  to  a  report 
of  in-flight  loss  of  hydraulic  systems  1 
and  2  shortly  after  takeoff  of  a  Model 
DC-10  series  airplane.  Investigation 
revealed  that  the  loss  of  hydraulic 
systems  was  caused  by  blowout  of  the 
number  6  tire  after  gear  retraction.  The 
blowout  deflected  the  keel  web 
structure,  which  ruptured  hydraulic 
pipes  to  the  flap  lock  valves  and  caused 
rapid  loss  of  fluid.  This  condition,  if  not 
corrected,  could  result  in  loss  of 
operation  of  the  hvdraulic  system. 

The  service  bulletin  describes 
procedures  for  replacement  of  the 
hydraulic  pipe  assemblies  of  the  flap 
lock  valve  with  new  pipe  assemblies 
having  increased  flexibility  and 
strength.  Installation  of  these  pipe 
assemblies  wiil  minimize  the  possibility 
of  rupture  of  the  pipe  assemblies  during 
events  such  as  those  described 
previously. 

6.  McDonnell  Douglas  DC-10  Service 
Bulletin  27-208.  dated  September  5. 
1989.  was  issued  in  response  to  reports 
of  cracking  of  the  end  caps  of  the  trim 
control  valve  of  the  horizontal  stabilizer 
on  Model  DC-10  series  airplanes  that 
had  accumulated  between  9,800  and 
16.000  flight  hours.  Investigation 
revealed  that  fatigue  cracking  initiated 
from  inside  the  radius  of  the  end  cap. 
Such  fatigue  cracking,  if  not  corrected, 
could  result  in  loss  of  hydraulic  fluid 
and  eventual  shutdown  of  the  hydraulic 
svstem. 

'  The  service  bulletin  describes 
procedures  for  replacement  of  eight  end 
caps  of  the  trim  control  valve  of  the 
horizontal  stabilizer  with  new  end  caps 
having  a  larger  inside  radius. 
Replacement  of  the  end  caps  will 
minimize  the  possibility  of  cracking  of 
the  end  caps. 

7.  McDonnell  Douglas  DC-10  Service 
Bulletin  27-209,  dated  October  20. 
1989.  was  issued  in  response  to  reports 
of  failure  of  the  chain  drive  fuse  of  the 
horizontal  stabilizer  on  Model  DC-10 
series  airplanes  that  had  accumulated 
between  4.000  and  18,000  flight  hours. 
Investigation  revealed  that  a  fuse  pin 
within  the  chain  drive  unit  had  sheared 
due  to  loose  nuts  on  the  shaft  assembly. 
These  conditions,  if  not  corrected,  could 
result  in  the  horizontal  stabilizer  drive 
svstem  becoming  inoperative. 

"  The  service  bulletin  describes 
procedures  for  inspecting  the  nuts  on   ' 
the  shaft  assembly  for  looseness,  proper 
orientation,  excess  backlash,  and 


engagement  of  the  washer  locking  tab; 
and  replacing  the  fuse  pin,  adjusting 
backlash,  and  properly  positioning  and 
tightening  the  nuts,  if  necessary. 
Replacing  the  fuse  pin  and  tightening 
the  nuts  will  minimize  the  possibility  of 
failure  of  the  chain  drive  fuse  of  the' 
horizontal  stabilizer. 

Two  of  the  12  service  bulletins 
describe  procedures  for  modifications  of 
certain  hydraulic  power  systems: 

8.  McDonnell  Douglas  DC-10  Service 
Bulletin  29-109.  Revision  1.  dated 
September  22. 1978,  was  issued  in 
response  to  reports  of  rapid  rise  in 
temperature  ip  hydraulic  system  3 
subsequent  to  the  loss  of  hydraulic  fluid 
in  hydraulic  system  1  or  2.  Investigation 
revealed  that  a  shutoff  valve  on  the 
reversible  motor  pump  may  fail  on  one 
side  of  the  reversible  motor  pump  and 
that  failure  may  go  undetected.  This 
failure  poses  a  problem  if  a  failure 
occurs  in  the  opposite  hydraulic  system 
that  causes  total  loss  of  that  system's 
fluid.  If  a  valve  fails  in  the  open 
position  on  one  side  and  fluid  is  lost 
from  the  opposite  hydraulic  system,  the 
reversible  motor  pump  will  rotate  at 
maximum  rpm  (limited  by  the  flow 
control).  This  condition,  if  not 
corrected,  could  result  in  a  rise  in 
temperature  in  the  opposite  hydraulic 
system,  which  may  necessitate  limited 
use  of  the  engine-drive  pumps  on  that 
hydraulic  system. 

The  service  bulletin  describes 
procedures  for  installation  of  an 
indication  system  that  will  allow  the 
flight  crew  to  immediately  detect  an 
inoperative  shutoff  valve  on  the 
reversible  motor  pump.  The  installation 
of  the  indication  system  involves 
installing  two  pressure  switches  on  the 
reversible  motor  pumps;  installing  a 
ground  stud,  two  relays,  and  receptacles 
on  the  center  compartment  electrical 
racJc;  replacing  the  6-post  terminal  strip 
in  the  wheel  well  of  the  right  main 
landing  gear  with  an  8-post  terminal 
strip;  installing  an  armunciator  legend 
on  the  flight  engineer's  annunciator 
panel:  installing  a  circuit  breaker  and 
replacing  the  naraeplate  on  the  flight 
engineer's  circuit  breaker  panel;  revising 
the  failure  indication  wiring  on  the 
constant  speed  drive;  and  installing 
indication  wiring  and  associated  clamps 
and  brackets  on  the  reversible  motor 
pump. 

9.  McDonnell  Douglas  DC-10  Service 
Bulletin  29-125.  Revision  2,  dated 
October  23, 1987,  was  issued  in 
response  to  reports  of  complete  loss  of 
fluid  from  the  number  3  hydraulic 
system.  The  fluid  loss  was  caused  by  a 
ruptured  hi-pressure  switch  on  the 
hvdraulic  case  drain.  This  condition,  if 
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not  corrected,  could  result  in  the  loss  of 
function  of  the  hvdraulic  system. 

The  service  bulletin  describes 
procedures  for  modification  of  the  main 
hydraulic  power  system.  The 
modification  involves  replacing  the  hi- 
pressure  switches  on  the  hydraulic  case 
drain  on  engine  numbers  1,  2,  and  3 
with  plugs;  removing  one  relay  and  one 
receptacle  on  the  aft  relay  panel  of  the 
equipment  rack;  replacing  the  existing 
legend  in  position  8  on  the  flight 
engineer's  annunciator  panel  with  a 
blank  legend;  and  revising  the  wiring  for 
indicating  the  aircraft  hydraulic 
temperature  and  pressure. 
Accomplishment  of  this  modification 
will  minimize  the  possibility  of  loss  of 
hydraulic  fluid. 

Three  of  the  12  service  bulletins 
describe  procedures  for  modifications  of 
the  landing  gear: 

10.  McDonnell  Douglas  DC-10 
Service  Bulletin  32-134,  dated  March 
22,  1977.  was  issued  in  response  to 
reports  of  damage  to  the  electrical  and 
hydraulic  installations  of  the  aft 
antiskid  manifold  on  the  main  landing 
gear.  The  damage  resulted  from  blowTi 
tire  ft-agments  and  debris,  which 
rendered  the  antiskid  system 
inoperative  and,  in  one  case,  ruptured  a 
hydraulic  pipe.  Failure  of  the  pipe,  if 
not  corrected,  could  cause  hydraulic 
system  numbers  1  or  3  to  become 
inoperative  due  to  the  loss  of  hvdraulic 
fluid. 

The  serv'ice  bulletin  describes 
procedures  for  modification  of  the  aft 
antiskid  manifold  on  the  left  and  right 
main  landing  gear.  The  modification 
entails  installing  a  protective  shield  and 
associated  brackets  on  the  aft  antiskid 
manifold.  Accomplishment  of  this 
modification  will  minimize  the 
possibility  of  damage  to  the  aft  antiskid 
manifold. 

11.  McDonnell  Douglas  DC-10 
Service  Bulletin  32-143,  dated  August 
8,  1978,  was  issued  in  response  to 
reports  of  damage  to  the  brake  piping 
that  is  routed  between  the  antiskid 
manifolds  and  the  swivel  glands  of  the 
main  landing  gear.  This  damage 
occurred  as  a  result  of  the  impact  of 
debris  following  failure  of  a  tire  on  the 
main  landing  gear.  A  ruptured  antiskid 
return  pipe  could  result  in  loss  of  fluid 
from  the  affected  antiskid  system  during 
application  of  the  brakes.  A  single 
failure  of  a  pressure  pipe  will  limit 
brake  performance  on  a  single  system. 
Failure  of  brake  pressure  pipes  in  both 
systems,  if  not  corrected,  could  result  in 
complete  loss  of  braking  capability. 

The  service  bulletin  describes 
procedures  for  installation  of  protective 
shields  over  the  brake  and  the  antiskid 
piping  located  on  the  aft  side  of  the  left 


and  right  main  landing  gear. 
Accomplishment  of  this  modification 
will  minimize  the  possibility  of  brake 
pressure  and  damage  to  the  antiskid 
return  piping  caused  by  failure  of  a  tire 
on  the  main  landing  gear. 

12.  McDonnell  Douglas  DC-10 
Service  Bulletin  32-157,  Revision  1, 
dated  October  29. 1980,  was  issued  in 
response  to  a  report  of  damage  to  a 
support  bracket  on  the  aileron  trim 
cable  and  to  a  flight  control  mixer  in  the 
wheel  well  of  the  centerline  landing 
gear.  Investigation  revealed  that  the 
damage  was  caused  by  the  impact  of  a 
tire  tread  that  was  throwTi  into  the  open 
area  created  by  the  aft  doors  on  the 
centerline  landing  gear  when  the 
landing  gear  is  in  the  down  position. 
This  condition,  if  not  corrected,  could 
result  in  damage  to  components  located 
in  the  wheel  well  of  that  landin^gear. 

The  service  bulletin  describes 
procedures  for  installing  a  doubler  on 
the  web  assembly  between  the  wheel 
wells  of  the  center  landing  gear  and  the 
right  main  landing  gear:  installing  a 
fiberglass  deflector  assembly  on  the 
shock  strut  of  the  centerline  landing 
gear:  replacing  the  pressure  gage 
manifold  of  the  shock  strut;  and 
installing  an  instruction  plate  and 
adding  precaution  instruction  markings 
in  the  wheel  well  of  the  right  main 
landing  gear  and  on  the  forward  door  of 
the  center  landing  gear. 
Accomplishment  of  this  modification 
will  minimize  the  possibility  of  damage 
to  components  in  the  wheel  well  of  the 
centerline  landing  gear  caused  by  a 
thrown  tire  tread  or  other  debris. 

Explanation  of  the  Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design.  :he  |3roposed  AD  would 
require  various  modifications  of  the 
flight  controls,  hydraulic  power 
systems,  and  landing  gear.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  McDonnell 
Douglas  ser\'ice  bulletins  described 
pre\iously. 

The  FAA  is  continuing  to  review  the 
recommendations  of  the  SRTF  working 
group  for  these  airplanes  and  may 
consider  further  rulemaking  based  on 
those  recommendations. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FA.A 
points  out  that  all  airplanes  identified  in 


the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD.  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarifv 
this  requirement. 

Cost  Impact 

There  are  approximately  427  Model 
DC-10  series  airplanes  and  Model  kC- 
lOA  (military)  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FA.\ 
estimates  that  254  airplanes  of  US. 
registry  would  be  affected  by  this 
proposed  AD. 

Approximate  work  hours  to 
accomplish  the  proposed  actions  and 
costs  for  required  parts  are  listed  in  the 
following  table.  The  average  labor  rale  is 
S60  per  work  hour. 


Sen/ice 

bulletin 

No. 

Esti- 
mated 
work 

hours 

Pans  cost 

per.air- 

piane 

Total  ccst 
per  air- 
plane 

27-71  

5 

(■) 

S300.00 

27-120  .... 

3 

S68  00 

248.00 

27-152  .... 

1 

278.00 

338.00 

27-181   .... 

5 

431.00 

73;. 00 

27-201   .... 

10 

7,94300 

8.543C0 

27-208  .... 

5 

3,704.00 

4.004.00 

27-209  .... 

9 

N.A 

540.00 

29-109  .... 

101 

7' 3.00 

6.773.00 

29-125  .... 

4 

498C0 

738.00 

32-134  .... 

3 

2.024.00 

2.214&0 

32-143  .... 

3 

649.C0 

829.00 

32-157  .... 

6 

46.463.00 

46.823.00 

'  Required  parts  would  t>e  supplied  by  t^le 
manufacturer  at  no  cost  to  oceraiors. 

Based  on  these  figures,  the  'ol  ^1  cost 
impact  of  the  proposed  AD  oi,  i  .S. 
operators  is  estimated  to  be  Si8,308,5"4. 
or  872,081  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  number  of  required  work  hours, 
as  indicated  above,  is  presented  as  if  the 
accomplishment  of  the  actions  proposed 
in  this  AD  were  to  be  conducted  as 
"stand  alone'  actions.  However,  the  24- 
month  compliance  tim.e  specified  in 
paragraph  (a)  of  this  proposed  AD 
should  allow  ample  time  for  the  actions 
to  be  accomplished  coincidentally  with 
scheduled  major  airplane  inspection 
and  maintenance  activities,  thereby 
minimizing  the  costs  associated  with 
special  airplane  scheduling. 
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Further,  1  he  FAA  recognizes  that  the 
obligation  t  d  maintain  aircraft  in  an 
airworthy  condition  is  vital,  but 
sometimes  sxpensive.  Because  AD's 
require  spe  :ific  actions  to  address 
specific  un  afe  conditions,  they  appear 
to  impose  c  osts  that  would  not 
otherwise  t  e  borne  by  operators. 
However,  b  ecause  of  the  general 
obligation  <  if  operators  to  maintain 
aircraft  in  i  n  airworthy  condition,  this 
appearance  is  deceptive.  Attributing 
those  costs  solely  to  the  issuance  of  this 
AD  is  uiuei  ilistic  because,  in  the  interest 
of  maintair  ing  safe  aircraft,  most 
prudent  op  jrators  would  accomplish 
the  require  1  actions  even  if  they  were 
not  require  1  to  do  so  by  the  AD. 

A  full  CO  it-benefit  analysis  has  not 
been  accon  iplished  for  this  proposed 
AD.  As  a  nr  atter  of  law,  in  order  to  be 
airworthy,  m  aircraft  must  conform  to 
its  type  de<  ign  and  be  in  a  condition  for 
safe  operat  on.  The  type  design  is 
approved  c  nly  after  the  FAA  makes  a 
determinat  on  that  it  complies  with  all 
applicable  lirworthiness  requirements. 
In  adoptinj ;  and  maintaining  those 
requiremer  ts,  the  FAA  has  already 
made  the  c  etermination  that  they 
establish  a  level  of  safety  that  is  cost- 
beneficial.  When  the  FAA,  as  in  this 
proposed  >  D.  makes  a  finding  of  an 
unsafe  con  dition,  this  means  that  the 
original  co  it-beneficial  level  of  safety  is 
no  longer  1  leing  achieved  and  that  the 
proposed  ;  ctions  are  necessary  to 
restore  tha :  level  of  safety.  Because  this 
level  of  sa  ety  has  already  been 
determine  1  to  be  cost-beneficial,  a  full 
cost-benef  t  analysis  for  this  proposed 
AD  would  be  redundant  and 
unnecessa  y. 
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regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  inl  4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3*-AIR WORTHINESS 
DIRECTIVES 

1.  tSb  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423:  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  94-NM-114- 
AD. 

Applicability:  Model  DC-10-10,  -lOF,  -15, 
-30,  -30F,  -40,  and  -40F  series  airplanes  and 
Model  KC-lOA  (military)  airplanes;  as  listed 
in  the  following  McDonnell  Douglas  IX>10 
service  bulletins;  certificated  in  any  category: 


Impact 

ilations  proposed  herein 

ave  substantial  direct  effects 
es,  on  the  relationship 
;  le  national  government  and 
or  on  the  distribution  of 
responsibilities  among  the 
of  government.  Therefore, 
with  Executive  Order 
determined  that  this 
ould  not  have  sufficient 
implications  to  warrant  the 
1  of  a  Federalism  Assessment, 
■easons  discussed  above.  I 
this  proposed  regulation  (1) 
gnificant  regulatory  action" 
Order  12866;  (2)  is  not 
rule"  under  the  DOT 
Policies  and  Procedures  (44 
February  26. 1979);  and  (3)  if 
ed.  will  not  have  a  significant 
impact,  positive  or  negative, 
ntial  number  of  small  entities 
criteria  of  the  Regulatory 
Act.  A  copy  of  the  draft 


Service 

bulletin 

No. 

Revision 
level 

Date  issued 

27-71  

1  

February  14,  1973. 

27-120  .... 

Original  ... 

February  10.  1975. 

27-152  .... 

Original  ... 

August  9,  1976. 

27-181  .... 

1  

May  28.  1981. 

27-201  .... 

Original  ... 

Decemb)er30,  1985. 

27-208  .... 

Original  ... 

Septembers.  1989. 

27-209  .... 

Original  ... 

October  20.  1989. 

29-109  .... 

1  

September  22. 
1978. 

29-125  .... 

2  

October  23.  1987. 

32-134  .... 

Original  ... 

March  22.  1977. 

32-143  .... 

Original  ... 

Augusts,  1978. 

32-1 57 

1  

October  29,  1980. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 


effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  airplane  survivability  in  the 
event  of  damage  to  fully  powered  flight 
control  systems,  accomplish  the  following: 

(a)  Within  24  months  after  the  effective 
date  of  this  AD,  modify  the  flight  controls, 
hydraulic  power  systems,  and  landing  gear  in 
accordance  with  paragraphs  (a)(1)  through 
(a)(12)  of  this  AD,  as  applicable. 

(1)  For  airplanes  listed  in  McDonnell 
Douglas  DC-IO  Service  Bulletin  27-71, 
Revision  1.  dated  February  14, 1973:  Install 
surge  damper  assemblies  and  new  piping 
assemblies  in  hydraulic  systems  1  and  3  of 
the  horizontal  stabilizer  in  accordance  with 
the  service  bulletin.  As  of  the  effective  date 
of  this  AD,  no  person  shall  install  a  pipe 
assembly,  part  number  AIK7004-641,  -642, 
-643,  -6'44,  -645,  -646,  -647,  or -648  on  any 
airplane.  As  of  the  effective  date  of  this  AD. 
no  person  shall  install  a  valve  assembly,  part 
number  AJG7041-5515  or -5517,  on  any 
airplane  unless  that  assembly  has  been 
modified  in  accordance  with  the  service 
bulletin. 

(2)  For  airplanes-listed  in  McDonnell 
Douglas  DC-10  Ser\'ice  Bulletin  27-120, 
dated  February  10, 1975;  Modify  and 
reidentify  the  trim  hydraulic  motor  assembly 
of  the  horizontal  stabilizer  in  accordance 
with  the  service  bulletin. 

Note  2:  The  McDonnell  Douglas  service 
bulletin  references  Sperry  Rand  Corporation. 
Vickers  Division.  Service  Bulletin  390017- 
27-2,  dated  December  2, 1974,  asan 
additional  source  of  service  information. 

(3)  For  airplanes  listed  in  McDonnell 
Douglas  DC-10  Service  Bulletin  27-152. 
dated  August  9, 1976:  Replace  the  existing 
retaining  nut  locking  clip  on  the  torsional 
coupling  of  the  horizontal  stabilizer  with  a 
new  retaining  nut  locking  clip  in  accordance 
with  the  service  bulletin.  As  of  the  effective 
date  of  this  AD.  no  person  shall  install  a 
locking  clip  or  nut  retainer,  part  number 
AJH7259-1,  on  any  airplane. 

(4)  For  airplanes  listed  in  McDonnell 
Douglas  DC-10  Service  Bulletin  27-181, 
Revision  1.  dated  May  28, 1981:  Install  a 
modified  chain  drive  unit  on  the  horizontal 
stabilizer  in  accordance  with  the  service 
bulletin.  As  of  the  effective  date  of  this  AD, 
no  person  shall  install  a  chain  drive  unit 
assembly,  part  number  AJH7337-1  or 
AJH7337-501;  pin,  part  number  A)H7343-1; 
housing  assembly,  part  number  A)H7345-1; 
shaft,  part  number  AJH7075-1  or  -501;  or 
decal.  part  number  AJH7347-1;  on  any 
airplane. 

(5)  For  airplanes  listed  in  McDonnell 
Douglas  DC-10  Service  Bulletin  27-201, 
dated  December  30, 1985:  Replace  the 
hydraulic  pipe  assemblies  of  the  flap  lock 
valve  with  new  pipe  assemblies  in 
accordance  with  the  service  bulletin.  As  of 
the  effective  date  of  this  AD,  no  person  shall 
install  a  pipe  assembly,  part  number 
AYK7002-876,  -877,  -878,  -879,  -880,  and 
-881;  AYK7136-1;  and  AYK7137-1;  on  any 
airplane. 


ffi)  For  airpUir.'-s  lNit»d  in  Mi  Donnell 
Douglas  DC-U)  Sf-rvice  Bulletin  27-208. 
dated  SepteniDt-r  ,S.  mH9:  Replace  eight  end 
caps  of  liie  irim  control  valve  of  the 
horizontal  .'.i.iiiui/jir  with  new  end  caps 
ha\inga  Idricfr  inside  radius,  in  accordance 
with  the  servit'j  .^Miiletin.  As  of  the  effeclive 
dnU'  of  this  AD.  no  pernon  shall  install  an 
end  cap.  pan  r;iinihr;r  AJG7020-503;  or  valve 
assembly,  pari  nuinlitir  A)C70'n-5535. 
-.^,53.1.  -5531.  -5'r.29.  -55il7,  -5525.  -5523. 
-5521. -5=Sm, -5517. -5515, -5513, -3511. 
-5509.  -5507,  -5505,  -5503,  -5501,  or  -5001. 
on  any  airplane. 

(7)  For  airpi.'.nes  listed  in  McDonne!! 
Douglas  DC-10  .Scr\'ice  Bulletin  27-21)0. 
dated  Octobei  2(;.  1989:  Inspect  the  nuts  on 
the  shaft  asseir.hiy  for  looseness,  propf-r 
orientation,  excels  backlash,  and  engagemRnt 
of  the  washer  locking  tab.  in  arcord-^nce  with 
the  ser\ice  huiletm.  As  of  the  effective  date 
of  this  AD.  no  person  shall  install  a  drive 
assemblv.  part  number  AIH7337-505,  on  any 
airplane  unless  that  assembly  has  been 
modified  in  accordance  with  the  ser\  ice 
bulletin 

(i)  If  no  discrepancy  is  found,  no  further 
action  is  required  by  this  paragraph. 

(ii)  If  any  discrepancy  is  found,  prior  to 
further  flight,  replace  the  fuse  pin,  adpist 
backlash,  and  properly  position  and  tijihten 
the  nuts  in  accordance  with  the  ser.n  e 
bulletin. 

(6)  For  airplanes  listed  in  McDonnell 
Douglas  Service  Builr^tin  29-109.  Revision  1, 
dated  September  22.  1978:  Install  an 
indication  system  on  the  reversible  motor 
pump  in  acrordani  e  with  the  service 
bulletin.  As  of  the  '.'flective  date  of  this  AD. 
no  person  shall  install  a  nameplaie,  part 
number  ABN'7191-1124, -1125, -1126, -872. 
-873,  -874.  -878,  or  -1084;  a  support,  part 
number  2394536-509;  or  a  plate,  part  number 
2/ 104'f7-i-6:  on  an^airplane. 

(9)  For  airplanes  listed  in  McDonnell 
Douglas  DC-10  Service  Bulletin  29-125. 
Revision  2,  dated  October  23.  1987:  Modify 
the  main  hydraulic  power  system  in 
accordance  with  the  service  bulletin.  As  of 
the  effective  date  of  this  AD,  no  person  shall 
install  an  annunciator  panel,  part  number 
102200-268,  or -274.  on  any  airplane  unless 
that  panel  has  been  modified  in  acconlance 
with  the  service  bulletin. 

(10)  For  airplanes  listed  in  McDonnell 
Douglas  DC-10  Service  Bulletin  32-134, 
dated  March  22. 1977  Modify  the  aft  antiskid 
manifold  on  the  left  and  right  main  landing 
gear  in  accordance  with  the  service  bulletin. 
As  of  the  effective  date  of  this  AD.  no  person 
shall  install  a  bracket,  part  number 
ARG7291-1.  ARG7291-501,ARG7485-5(n. 
or  ARC;7485-502  on  any  airplane.  As  of  the 
effet.iivr:  date  of  this  AD.  no  person  shall 
install  a  ma:i:  landing  gear  assembly,  part 
number  ARG7393-(Any  Confit;iiratioi!j.  on 
any  airplane  unless  that  assembly  has  l)een 
modified  in  accordance  with  the  service 
bulletin. 

(11)  For  airplanes  listed  in  McDonnell 
Douglas  UC-iO  Service  Bulletin  32-143, 
dated  Au^tist  B.  J  978:  Install  protective 
shields  over  the  brake  and  antiskid  piping 
loc  -ted  on  the  aft  side  of  the  left  and  right 
main  landirig  gear  in  a-cordanre  with  the 
service  bulletin.  As  of  ihe  effective  date  of 


this  AD.  no  person  sh.-ill  install  ?  support, 
part  number  Ak('.75.il-1  or  ARG7552-1.  or 
bracket,  part  number  AEP8009-25.  on  any 
airplane.  As  of  the  eftecti  ve  date  of  this  AD, 
no  person  shall  install  a  main  landing  gear 
assembly,  part  number  ARC7393-(.\ny 
Configuration),  on  any  airplane  unless  that 
assembly  has  rn-en  mndifitd  in  accordance 
with  the  sen.  ice  b;illei!n. 

(12)  For  airplanes  listed  in  .McDonnell 
Douglas  DC-10  Ser\ice  Bulletin  32-137, 
Revision  1.  dated  October  29,  1980:  Install  a 
doubler  on  the  web  assembly  between  the 
wheel  wells  of  the  center  landiug  gear  and 
the  riglit  main  landing  Hear;  install  a 
fiberglass  deilector  assembU  on  the  shock 
strut  of  the  centerline  lanrimg  gear;  replace 
the  pressure  gage  mar.ifcld  of  the  sriock  strut; 
and  install  an  instruciioii  plate  and  adding 
precaution  instruction  markings  in  the  wheel 
well  oi  the  right  mam  landing  gear  and  on 
the  forward  door  ol  ttie  center  landing  gear 
in  accordance  with  the  service  bulletin.  As  of 
the  effective  date  of  this  AD,  no  person  shall 
insiaii  a  manifold  part  .lumber  AYK7162- 
501,  on  any  airplane. 

(b)  .\n  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safe'y  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (.-^CO), 
FAA.  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  F.^,^  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Los  Angeles  AGO. 

Note  3:  Information  concerning  the 
existent  e  of  approved  alternative  methods  of 
compliance  with  this  .-^D.  if  any.  may  be 
obtained  from  the  Los  Angeles  .^CO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CKR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requiro-ments  of  this  .AD 
can  be-accompiished.  Issued  in  Renton. 
Washington,  on  December  28, 1994. 

S.R.  Miller, 

Acting  Manntivr.  Transport  Airplane 
Directorate,  Aircraft  d^rtifiratinn  5>T\'ice. 
|FR  Doc.  a5-62  Filed  1-3-95.  845  ami 
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14  CFR  Part  39 
[Docket  No.  94-ANE-64] 

Airworthiness  Directives;  Textron 
Lycoming  LTS101  Series  Turboshaft 
and  LTPlOl  Series  Turboprop  Engines 

AGENCY:  Fod.'ral  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NFRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
TH.xtron  Lycoming  LTSlOl  series 
turboshaft  and  LTPlOl  series  turboprop 
engines.  This  pioposal  would  require 
roplacenirni  of  cast  material  axial 


compre.ssor  rolors  v.i'h  wi ought 
material  axial  compressor  rot'irs  that 
have  improved  fiitigue  ch.i'-Hrteristics 
and  material  properties.  This  proposal  is 
prompted  by  36  reports  ol  a.\ial 
compressor  blade  fnilurcb  on  cast  rotors. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  engine 
power  loss  and  infiiuht  cnpino 
shutdown. 

DATES:  Comments  must  be  r'jccived  by 
February  3,  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  I  FAA],  Qffico  cf  the 
Assistant  Chiff  Coimsel.  Atter.tion: 
Rules  Docket  No,  S4-ANF.-64.  12  New 
England  E.xecutive  Park..Burling'.on.  MA 
01803-5299.  Comments  mny  be 
inspected  at  this  location  between  8  00 
a.m.  and  4;30  p.m.,  Monday  througti 
Friday,  except  Federal  holiiiavs.  1  i:o 
service  information  referenced  in  the 
proposed  rule  may  Ij*»  obt.iined  '^.•om 
Textron  Lycotning.  5.iO  Main  5l.-p!^t, 
Stratford,  CT  0649".  This  information 
may  be  examined  at  the  FAA.  Ni  .v 
England  Region,  Office  of  the  Assistant 
Chief  Counsel,  12  .New  England 
Executive  F,-irk.  Buriin^-ton,  .MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Triozzi,  Ae.-ospace  Engineer. 
Engine  Certification  iJtfice,  FAA.  En^'ine 
and  Propeller  Directordte,  12  New 
England  Executive  Park.,  Burlinptiin.  NL\ 
01803-5299;  telephone  (617)  238-71.il. 
fax  (617)233-7199. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  in\  ited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  sucli 
written  data,  views,  or  arguments  as 
they  m^y  desire.  Communications 
should  identify  the  Rules  Docket  " 
number  and  be  submitted  in  triplicate  to 
the  address  sp(?cified  abo\e.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  tiiking 
action  on  the  proposed  rule.  The 
proposals  contained  in  I'ms  notice  ::i;iy 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  ret'uiiitury,  econon:ic. 
environmental,  and  eneruy  aspects  i.f 
the  proposed  rule.  All  ronimeiits 
submitted  will  be  available,  both  bef'jro 
and  after  the  ciosin?;  d.He  for  cjmmenls, 
in  the  Rules  Dock;>t  for  examination  by 
interested  persons.  A  report 
sum.marizing  each  FAA-public  contact 
concerned  u'iih  the  subsiance  of  this 
proposal  will  b°  filed  in  the  Rulfs 
Docket. 
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Aviation  Administration 
letermined  that  cast  material 
p  ressor  rotors  in  Textron 
.TSlOl  series  turboshaft  and 

turboprop  engines  are 
to  high  cycle  fatigue  (HCF) 
FAA  has  received  36  reports 

blade  failures  on 
il  axial  compressor  rotors 
these  engines.  Metallurgical 
of  these  failed  rotors  found 
originated  from  porosity, 
or  pitting  erosion.  This 
if  not  corrected,  can  result  in 

loss  and  inflight  engine 


.1  analysis  shows  decreasing 
ility  with  increasing  rotor 
■ice.  In  addition,  engine 
identified  blade  excitation 
that  occur  within  the  engine 
ange  that  could  contribute  to 
;.  The  wrought  rotor  design 
ed  material  properties  and 
4CF  margin.  This  proposed 
ess  directive  (AD)  requires 
of  cast  material  axial 
rotors  with  wrought 
al  compressor  rotors, 
has  reviewed  and  approved 
:al  contents  of  Textron 

•vice  Bulletin  No.  LT  101- 
.  Revision  5,  dated 
25, 1992,  that  describes 
and  schedules  for  replacing 
1  axial  compressor  rotors 
material  axial  compressor 


ent 


a  ci 


ng  Ser 


^roi  ght 


unsafe  condition  has  been 
at  is  likely  to  exist  or 
other  products  of  this  same 
the  proposed  AD  would 
lacing  cast  material  axial 
rotors  with  wrought 
cial  compressor  rotors  that 
oved  fatigue  characteristics 

1  properties.  The  actions 
required  to  be  accomplished 


in  accordance  with  the  service  bulletin 
described  previously. 

There  are  approximately  200  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  100 
engines  installed  on  aircraft  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  50  work  hours  per  engine 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  cost 
approximately  $6,500  per  engine,  on  a 
prorated  cost  basis.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $955,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AuthoriK-:  40  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.SjC.  106!g):  and  14  CFR 
11.89. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
Textron  Lycoming:  Docket  No.  94-ANE-f)4. 

Applicability  Textron  Lycoming  LTSlOl 
turboshaft  and'  LTPlOl  turboprop  engines 
installed  on  but  not  limited  to  Aerospatiale 
AS  350  and  SA366G.  Bell  222,  and 
Messerschmitt  Bolkow-Blohm  (MBB)  BK117 
helicopters;  Piaggio  P166-DL3  and  Airtractor 
AT302  airplanes. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously- 

To  prevent  engine  power  loss  and  inflight 
engine  shutdown,  accomplish  the  following: 

(a)  Remove  from  service  Part  Numbers  (P/ 
N)  4-101-006-20,  -21,  -24,  -26.  -35,  -36, 
and  -40  cast  material  axia't  compressor 
rotors,  as  follows: 

(1)  For  axial  compressor  rotors  P/N  4-101- 
006-35  with  serial  number  suffix  "E," 
remove  in  accordance  with  Textron 
Lycoming  Service  Bulletin  (SB)  No.  LT  101- 
72-30-0088.  Revision  5,  dated  September  25. 
1992.  within  50  hours  time  in  service  (TIS). 
or  60  days  after  the  effective  date  of  this  AD, 
whichever  occurs  first. 

(2)  For  axial  compressor  rotors  P/N  4-101- 
006-35  with  serial  number  suffix  other  than 
"E,"  and  all  other  axial  compressor  rotors 
with  P/N  listed  in  paragraph  (a)  of  this 
airworthiness  directive  (AD),  remove  in 
accordance  with  Textron  Lycoming  SB  No. 
LT  101-72-30-0088,  Revision  5.  dated 
September  25.  1992,  as  follows: 

(i)  For  axial  compressor  rotors  that  have 
accumulated  600  hours  or  less  TIS  since  new 
remove  within  100  hours  TIS.  or  120  days 
after  the  effective  date  of  this  AD,  whichever 
occurs  first. 

(ii)  For  axial  compressor  rotors  that  have 
accumulated  more  than  600  but  less  than  or 
equal  to  1.200  hours  TIS  since  new,  remove 
within  300  hours  TIS.  or  240  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
first. 

(ill)  For  axial  compressor  rotors  that  have 
accumulated  more  than  1,200  but  less  than 
or  equal  to  2.400  hours  TIS  since  new. 
remove  within  600  hours  TIS.  or  360  days 
after  the  effective  date  of  this  AD,  whichever 
occurs  first. 

(iv)  For  axial  compressor  rotors  that  have 
accumulated  more  than  2.400  hours  TIS 
since  new.  remove  within  1.200  hours  TIS. 
or  720  days  after  the  effectivi,  date  of  this  AD. 
whichever  occurs  first. 

(3)  Replace  with  a  ser\'iceabie  wrought 
material  axial  compressor  rotor  P/N  4-101- 
006-28.  -32.-39.  or— il.  as  applicable,  in 
accordance  with  Textron  Lycoming  SB  No. 
LT  101-72-30-0088.  Revision  5,  dated 
September  25.  1992. 

(I))  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Engine  Certification  Office. 

Note:  Information  concerning  the  existfn(  i- 
of  approved  alternativt?  methods  of 


compliance  with  tliis  airworthiness  directive, 
if  anv,  may  be  obtained  from  the  Eiieine 
Cliertification  Office. 

(( )  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.107  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  require'ments  of  this  AD 
( Hn  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
■December  27. 1994. 

lay  J.  Pardee, 

.\tnnoger.  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Ser\-ice. 
IFR  Doc.  95-64  Filed  1-3-95;  8:45  am] 
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14  CFR  Parts  61  and  67 
[Docket  No.  27940] 

Revision  of  Medical  Standards  and 
Certification  Procedures  and  Duration 
of  Medical  Certificates 

AGENCY:  Department  of  Transportation, 
Federal  Aviation  Administration  (FAA). 
ACTION:  Proposed  rule;  public  meetings. 

SUMMARY:  On  October  21,  1994,  the  FAA 
published  in  the  Federal  Register  a 
notice  that  proposes  an  extensive 
amendment  of  Title  14  CFR  part  67  and 
§61.23  of  the  Federal  Aviation 
Regulations  (FAR).  The  notice  also 
announced  that  the  FAA  would  be 
holding  public  meetings  for  oral  views. 
This  notice  announces  the  dates,  times, 
locations,  and  procedures  for  the 
meetings. 

DATES:  Three  public  meetings  are 
scheduled  as  follows: 

1.  January  20,  1995,  Washington.  DC, 
from  9  am  to  4:30  pm. 

2.  January  26,  1995,  Orlando,  FL.  from 
9  am  to  1  pm,  2  to  4:30  p.m.,  and  6:30 

to  8:30  p.m. 

3.  January  31, 1995,  Seattle,  VVA,  from 
9  am  to  1  pm,  2  to  4:30  p.m.,  and  6:30 
to  8:30  p.m. 

ADDRESSES:  The  Washington  meeting 
will  be  held  at  the  FAA  National 
Headquarters.  800  Independence  Ave, 
SW.  The  Orlando  meeting  will  be  held 
at  the  Radisson  Hotel  Orlando  Airport. 
5555  Hazeltine  Drive.  The  Seattle 
meeting  will  be  held  at  the  Doubletree 
Suites,  16500  Southcenter  Parkway. 

Special  room  rates  for  meeting 
attendees  have  been  arranged  at  the 
following  hotels. 

•  In  Washington,  the  Holidav  Inn 
Capitol,  550  C  Street  SW.  (phone 
number  202-479-4000),  is  offering  a 
room  rate  of  5113.  To  take  advantage  of 
the  rate,  reservations  must  be  made  by 
January  13. 

•  In  Orlando,  The  Radisson  Hotel 
Orlando  Airport  (phone  nimiber  407- 


856-0100)  is  offering  a  room  rate  of  S6b. 
To  take  advantage  of  tlie  rate, 
reservations  must  be  made  bv  Jauuarv 
16. 

•  In  Seattle,  the  Doubletree  Suites 
(phone  number  206-575-8220)  is 
offering  a  room  rate  of  $79.  To  take 
advantage  of  the  rate,  reservations  must 
be  made  by  January  16. 

Persons  planiiing  to  take  advantage  of 
these  special  room  rates  should 
indicate,  whenSnaking  their  hotel 
reservations,  that  they  will  be  attending 
the  FAA  Public  Hearing. 

Persons  unable  to  attend  any  of  the  - 
meetings  may  mail  their  comments  in 
triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel,  Rules  Docket  (AGC-200). 
Docket  No.  27940,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591. 
Pursuant  to  the  Notice  of  Proposed 
Rulemaking,  published  in  the  October 
21,  1994,  Federal  Register,  written 
comments  are  invited  and  must  be 
received  on  or  before  Februarv  21,  1995 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  to  present  a  statement  at  the 
meeting  or  questions  regarding  the 
logistics  of  the  meeting  should  be 
directed  to  Effie  Upshaw,  Office  of 
Rulemaking.  800  Independence  Avenue. 
SW..  Washington.  DC  20591.  telephone 
(202) 267-7626. 

Questions  concerning  the  subject 
matter  of  the  meeting  should  be  directed 
to  Carol  Thomas,  telephone  (202)  493- 
4076.  or  Dennis  McFachen,  telephone 
(202)  493-1075.  Aeromedical  Standards 
Branch.  800  Independence  Avenue. 
SW..  Washington,  DC  20591. 

SUPPLEMENTARY  INFORMATION: 

Participation  at  the  Meeting 

Requests  from  persons  who  wish  to 
present  oral  statements  at  any  of  the 
public  meetings  should  be  received  by 
the  FAA  no  later  than  January- 13,  1995. 
for  the  Washington  meeting,  and 
January  23.  1995.  for  the  Orlando  and 
Seattle  meetings.  Such  requests  should 
be  submitted  to  Effie  Upshaw  as  listed 
in  the  section  titled  FOR  FURTHER 
INFORMATION  CONTACT  and  should 
include  a  written  summary  of  oral 
remarks  to  be  presented,  and  an 
estimate  of  time  needed  for  the 
presentation.  Requests  received  after  the 
date  specified  above  will  be  scheduled 
if  time  is  available  during  the  meeting; 
however,  the  name  of  those  individuals 
may  not  appear  on  the  written  agenda. 

The  FAA  will  prepare  an  agenda  of 
speakers  who  will  be  available  at  the 
meeting.  Every  effort  will  be  made  to 
accommodate  as  many  speakers  as 
possible,  to  include,  if  necessarv, 
extending  the  meeting  to  an  extra  day  at 


each  location.  In  addition,  the  aTotJunt' 
of  ti.me  allocated  to  each  speaker  mriv  be 
b'^s  than  the  amount  of  tiiuo  reques'.od. 

Background 

On  October  21.  the  FAA  publislu-dln 
tlie  Federal  Register  a  notice  that 
proposes  an  extensive  amendme.".!  rif 
part  67  of  the  Federal  Aviation 
Reguhitions  to  revise  airman  medic.':! 
staniiards  and  medical  certification 
procedures.  The  FAA.  in  part,  prupuscs 
to  implement  a  number  of 
recommendations  resulting  from  a- 
comprehensive  review  of  the  niedirul 
standards  announced  in  previous 
notices.  As  proposed,  this  rcvisiL):>of 
the  standards  for  airman  medical 
certification  and  associated 
administrative  procedures  of  part  67 
will  better  provide  for  safety  in  the 
aviation  system  and  reflect  curr^^nt 
medical  knowledge,  practice,  and 
terminology 

This  notice  also  proposes  to  amend 
«?  61 ,23  of  part  61  to  revise  the  duration 
of  third-class  airman  medical 
certificates,  based  on  the  age  of  the 
airman,  fen-  operations  requiring  a 
private,  recreational,  or  student  pilot 
certificate. 

Meeting  Procedures 

The  following  progedurcs  are 
established  to  facilitate  each  meeting 

(1 )  There  will  be  no  admission  fee  or 
other  charge  to  attend  or  to  participate 
in  the  me<;ting.  The  meeting  will  be 
open  to  all  persons  who  have  requested 
in  advance  to  present  statements  or  who 
register  on  the  day  of  the  meeting 
subject  to  availability  of  space  in  tho 
meeting  room. 

(2)  There  will  be  a  morning  and 
afternoon  break,  a  lunch  break,  and 
where  appropriate,  a  dinner  break. 

(3)  The  meeting  may  adjourn  early  if 
scheduled  speakers  complete  their 
statements  in  less  time  than  currentlv  is 
scheduled  for  the  meeting. 

(4)  An  individual,  whether  speaking 
in  a  personal  or  a  representative 
capacity  on  behalf  of  an  organization, 
may  be  limited  to  a  10-minute 
statement.  If  possible,  we  will  notify  the 
speaker  if  additional  time  is  available. 

(5)  The  FAA  will  try  to  accommodate 
all  speakers.  If  the  available  time  does 
not  permit  this,  speakers  generally  will 
be  scheduled  on  a  first-come-first-served 
basis.  However,  the  FA,\  reserves  the 
right  to  exclude  some  speakers  if 
necessary  to  present  a  balance  of 
viewpoints  and  issues. 

(6)  Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  fistening  device,  if 
requested  at  the  above  number  10 
calendar  days  before  the  meeting. 
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Issued  in   Vashingfon,  DC,  on  December 
23.1904. 
William  H. 

Deputy  Ft^'l^i 

BILUNG  COOe 


1  lark, 

nl  Air  Surgeon. 

76  Filed  1-3-95;  8:45  ami 

4S10-13-M 


14CFRPah71 

[Airspace  D^)cket  No.  94-ASO-25] 

Proposed  Establishment  of  Class  E 
Airspace  i  t  Hampton,  GA 

agency:  F<  deral  Aviation 

Administr  ilion  (FAA),  DOT. 

ACTION:  Nijice  of  proposed  rulemaking. 


SUMMARY:  this  notice  proposes  to 
establish  C  lass  E  airspace  at  Hamton, 
GA.  A  GPi  RWY  24  Standard 


Instrument  Approach  Procedure  (SlAP) 
has  been  developed  for  the  Clayton 
County-Tara  Field  Airport.  Controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  (AGL)  is  needed 
to  accommodate  this  SIAP  and  for 
instrument  flight  rules  (IFR)  operations 
at  the  airport.  If  approved,  the  operating 
status  of  the  airport  will  change  from 
VFR  to  include  IFR  operations 
concurrent  with  publication  of  the 
SIAP. 

DATES:  Comments  must  be  received  on 
or  before:  February  9, 1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to;  Federal 
Aviation  Administration,  Docket  No. 
94-ASC)-25,  Manager.  System 
Management  Branch,  ASC)-530,  P.O. 
Box  20636,  Atlanta,  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  Room  550, 
1701  Columbia  Avenue,  College  Park, 
Georgia  30337;  telephone  (404)  305- 
5586. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Powderly.  System 
Management  Branch.  Air  Traffic 
Division,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5570. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  list-^i  above. 
Commenlers  wishing  the  i  AA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  94-ASO-25."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
special  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  nile.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 


for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region,  Room  550,  1701  Columbia 
Avenue,  College  Park,  Georgia  30337,  . 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager. 
System  Management  Branch,  AS(>-53n. 
Air  Traffic  Division,  P.O.  Box  20636, 
Atlanta.  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  extending 
upward  from  700  feet  above  the  surface 
(AGL)  at  Hampton,  GA,  to  accommodate 
a  GPS  RWY  24  SIAP  and  for  IFR 
operations  at  the  Clayton  County-Tara 
Field  Airport.  If  approved,  the  operating 
status  of  the  airport  would  change  from 
VFR  to  include  IFR  operations 
concurrent  with  publication  of  the 
SIAP  Designations  for  Class  E  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.93 
dated  July  18,  1994  and  effective 
September  16, 1994  which  is 
incorporated  by  reference  in  CFR  71.1. 
The  Class  E  airspace  designation  listed 
in  this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traf-Hc  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 


urder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g):  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18,  1994  and  effective 
Sepfem.ber  16. 1994.  is  amended  as 
follows: 

Parngraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  above  the 
surface  of  the  earth. 


ASO  GA  E5  Hampton,  GA  [New] 

Clayton  County-Tara  Field  Airport,  GA 
(Lat.  33°23-21"  N.  long.  84°19-55"  \V) 
That  airspace  extending  upward  from  700 
feel  above  the  surface  within  a  6.8-miie 
radius  of  Clayton  County-Tara  Field 
Airport;  excluding  that  airspace  within  the 
Atlanta,  GA.  Peachtree  City.  GA.  and  Griffin. 
G.\.  Class  E  airspace  areas. 
»  *         »         *         * 

Issued  in  College  Park,  Georgia,  on 
December  16, 1994. 
Walter  E.  Denley, 

Acting  Manager.  Air  Traffic  Division. 
Southern  Region. 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[FM2-94] 
PIN  1545-AS85 

Mark  to  Market  for  Dealers  in 
Securities 

AGENCY:  Internal  Revenue  Service  (IRS). 
I  reasury. 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 


SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
mark-to-market  method  of  accounting 
for  securities  that  is  required  to  be  used 
by  a  dealer  in  securities.  The  proposed 
regulations  address  the  relationship 
between  mark-to-market  accounting  and 
the  accrual  of  stated  interest  and 
discount  and  the  amortization  of 
premium  and  between  mark-to-market 
accounting  and  the  tax  treatment  of  bad 
debts.  They  also  provide  rules  relating 
to  certain  dispositions  and  acquisitions 
of  securities  required  to  be  marked  to 
market,  the  exemption  from  mark-to- 
market  treatment  of  securities  in  certain 
securitization  transactions,  and  the 
identification  requirements  for 
obtaining  exemption  from  mark-to- 
market  treatment.  Finally,  these 
proposed  regulations  provide  guidance 
relating  to  the  exclusion  of  REMIC 
residual  interests  from  the  definition  of 
security  and  to  the  relationship  between 
the  mark-to-market  provisions  and  the 
integrated  transaction  rules  in  the 
proposed  regulations  on  debt 
instruments  with  contingent  pavments. 
This  document  also  provides  notice  of 
a  public  hearing  on  these  proposed 
regulations. 

DATES:  Written  comments  must  be 
received  by  April  4.  1995.  Outlines  of 
oral  comments  to  be  presented  at  a 
public  hearing  scheduled  for  May  3. 
1995,  at  10  a.m.  must  be  received  bv 
April  4,  1995. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:T:R  (FI-42-94J.  room 
5228,  Internal  Revenue  Ser\'ice,  POB 
7604,  Ben  Franklin  Station.  Washington. 
DC  20044.  In  the  alternative, 
submissions  may  be  hand  delivered 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:DOM:CORP:T:R  (Fl-42-94), 
Courier's  Desk.  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW, 
Washington.  UC. 

1  he  put)iic  hearing  will  be  held  in  the 
Internal  Revenue  Auditorium,  7400 
Corridor.  Internal  Revenue  Building. 
1111  Constitution  Ave..  NW. 
Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  «}  1.475(c)-2fa)(4).  Carol  A. 
Schwartz.  (202)  622-3920;  concerning 
other  sections  of  the  regulations.  Robert 
B.  Williams.  (202)  622-3960,  or  JoLvnn 
Ricks,  (202)  622-3920:  concerning  " 
submissions  and  the  hearing.  Michael 
Slaughter.  (202)  622-7190  (not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  tliis  notice  of  proposed 
rulemaking  has  been  submitted  to  the 


Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Papenvork  Reduction  Act  (44  U.S.C. 
3504(h)).  Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget.  Attn:  Desk 
Officer  for  the  Department  of  the 
Treasury.  Office  of  Information  and 
Regulatory  Affairs.  Washington.  DC 
20503.  with  copies  to  the  Internal 
Revenue  Service.  Attn:  IRS  Reports 
Clearance  Officer.  PC:FP.  Washington 
DC  20224. 

The  collection  of  information  is  in 
§  1.475(b)-4.  The  information  required 
to  be  recorded  under  §  1.475(b)-4  is 
required  by  the  IRS  to  determine 
whether  exemption  from  mark-to- 
market  treatment  is  properly  claimed 
This  information  will  be  used  to  make 
that  determination  upon  audit  of 
taxpayers'  books  and  records  The  likely 
recordkeepers  are  businesses  or  other 
for-profit  institutions. 

Estimated  total  annual  recordkeeping 
burden:  2,500  hours. 

The  estimated  annual  burden  per 
recordkeeper  varies  from  15  minutes  to 
3  hours,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  1  hour. 

Estimated  number  of  recordkeepers: 
2.500. 

Background 

Section  475  of  the  Internal  Revenue 
Code  requires  mark-to-market 
accounting  for  dealers  in  securities. 
broadly  defined.  Section  475  was  added 
by  section  1 3223  of  the  Revenue 
Reconciliation  Act  of  1993  (Pub.  L.  103- 
66.  107  Stat.  481).  and  is  effective  for  all 
taxable  years  ending  on  or  after 
December  31. 1993. 

On  December  29.  1993.  tem.pnrarv 
regulations  (T.D.  8505,  58  FR  68747} 
and  cross-reference  proposed 
regulations  (FI-72-93.  58  FRb'-<-MH) 
were  published  to  furnish  gui»ijiice  on 
several  issues,  including  the  scope  of 
exemptions  from  the  mark-to-market 
requirements,  certain  transitional  issues 
relating  to  the  scope  of  exemptions,  and 
the  meaning  of  the  statutory  terms 
"dealer  in  securities"  and  'held  for 
investment.  "  This  notice  contains 
proposed  regulations  that  supplement, 
and  in  a  few  cases  revise,  the  proposed 
regulations  that  we.'-e  published  last 
December. 

Explanation  of  Provisions 

Stated  Interest.  Discount,  and  PremiLW 

The  proposed  regulations  contaiuid 
ill  this  notice  provide  rules  f(ir  takiuij 
into  account  interest  {inc!udi::g  uri^iua! 
issue  discount  (OIDl  and  market 
tiiscount).  premium,  and  certain  l;.u;;> 
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instruments  acquired  with 
discount  or  market 
proposed  regulations 
.  immediately  before  the 
i  irket  gain  or  loss  is  computed 
n  475(a).  any  OID  or  market 
Tued  through  the  date  of 
n  must  be  taken  into 
d  basis  must  be 
inglv  increased.  The  amount 
attributable  to  a  particular 
me  is  computed  under 
72  through  1275  (in  the  case 
sections  1276  through  1278 
of  market  discount).  Thus, 
I.  the  computation  of  OID 
to  a  particular  period  takes 
any  reduction  for 
premium  under  section 


thit 
bond 
thj 


it  ated  in  the  preceding 
the  proposed  regulations 
in  the  case  of  a  market 
to  which  section  475(a) 
holder  must  take  market 
to  accoimt  as  it  accrues, 
of  whether  the  holder  elected 
ct  on  1278(b)  to  do  so  for  ail  of 
This  rule  is  necessary  to 
irket  di.scounl  from  producing 
mark  instead  of  interest 
is  provision,  however,  does 
a  section  1278(b)  election  on 
r.  b*"cause  it  does  not  apply 
lat  are  not  marked  to  market 
on  475. 

le  debt  instruments  acquired 
izable  bond  premium,  the 
•gulations  provide  that,  if  a 
made  an  election  to  amortize 
nder  section  171,  any 


amortization  for  the  taxable  year  (or  for 
the  portion  of  the  taxable  year  during 
which  the  instrument  is  held  by  the 
dealer)  must  be  taken  into  account  (and 
basis  must  be  appropriately  reduced) 
before  the  mark-to-market  gain  or  loss  is 
computed  under  section  475.  Because 
section  171  applies  only  to  instruments 
not  held  primarily  for  sale  to  customers 
in  the  ordinary  course  of  the  taxpayer's 
trade  or  business,  this  proposed 
regulatory  provision  is  applicable  only 
to  premium  instruments  described  in 
section  475(b)(1)  for  which  the  taxpayer 
has  not  made  the  identification 
described  in  section  475(b)(2). 

In  the  case  of  tax-exempt  bonds,  the 
proposed  regulations  require  basis  to  be 
reduced  as  required  by  section 
1016(a)(5)  or  (6)  before  mark-to-market 
gain  or  loss  is  computed. 

If  a  dealer  acquires  a  bond  with 
premium  and  a  section  171  election  first 
applies  to  the  bond  in  a  taxable  year 
after  the  year  of  acquisition,  the 
proposed  regulations  require  the  dealer 
to  amortize  premium  based  on  the 
original  basis,  without  regard  to  any 
mark-to-market  adjustments  that  may 
have  been  taken  into  account  before  the 
section  171  election  became  effective, 
but  with  regard  to  the  adjustments 
required  under  section  171(b)(1).  Thus, 
for  example,  if  a  dealer  acquires  in  year 
1  an  instrument  that  is  subject  to  section 
475(a)  and  that  has  $10  of  amortizable 
premium  and  if  the  dealer  makes  an 
election  to  amortize  premium  that  is 
first  effective  in  year  4  (when 
unamortized  premium  attributable  to 
years  1  through  3  is  $4).  the  dealer  takes 
into  account  the  appropriate  portion  of 
the  remaining  $6  of  amortizable  bond 
premium  (as  required  under  section 
171(b)(3))  each  taxable  year  before 
computing  the  mark-to-market 
adjustment  on  the  instrument.  Any 
mark-to-market  basis  adjiisnncnts  in 
taxable  years  1  through  3  are  ignored  in 
determining  the  amount  of  amortizable 
bond  premium  to  which  the  election 
applies. 

Under  section  475(a)(2).  a  dealer  in 
securities  recognizes  mark-to-market 
gain  or  loss  on  a  security,  other  than 
inventory,  as  if  the  security  were  sold 
on  the  last  business  day  of  the  taxable 
year.  Although  there  may  be 
circumstances  under  which  marking  a 
security  to  market  produces  results 
similar  to  the  actual  sale  of  the  security, 
the  statutory  reference  to  the  deemed 
sale  prescribes  the  amount  of  gain  or 
loss  to  betaken  into  account  and  does 
not  trigger  all  of  the  consequences  of  a 
sale  and  reacquisition  under  the  Code. 
For  example,  when  a  dealer  in  securities 
marks  a  bond  (or  other  security)  to 
market  and  takes  recognized  gain  or  loss 


into  account,  the  dealer  has  not  actually 
sold  and  reacquired  the  bond.  Thus, 
under  the  proposed  regulations, 
marking  a  debt  instrument  does  not 
create,  increase,  or  reduce  market 
discount,  acquisition  premium,  or  bond 
premium. 

The  proposed  regulations  also  contain 
a  special  rule  to  provide  the  proper 
character  for  mark-to-market  gains  or 
losses  on  a  market  discount  instrument 
that  was  originally  identified  as  held  for 
investment  by  the  dealer.  This  rule  is 
necessary  to  ensure  that  all  market 
discount  is  ultimately  characterized  as 
interest  income  and  not  as  gain  from  the 
sale  of  a  security. 

Worthless  Debts 

The  proposed  regulations  provide 
rules  for  marking  a  partially  or  wholly 
worthless  debt  to  market.  These  rules 
coordinate  the  mark-to-market  rules 
with  the  bad  debt  rules  under  the  Code. 
The  amount  of  gain  or  loss  recognized 
under  section  475(a)(2)  when  a  debt 
instrument  is  marked  to  market 
generally  is  the  difference  between  the 
adjusted  basis  and  the  fair  market  value 
of  the  debt.  Under  the  proposed 
regulations,  if  a  debt  .becomes  partially 
or  wholly  worthless  during  a  taxable 
year,  the  amount  of  any  gain  or  loss 
required  to  be  taken  into  account  under 
section  475(a)  is  determined  using  a 
basis  that  reflects  the  worthlessness. 
The  basis  of  the  mark-to-niarket  debt  is 
treated  as  having  been  reduced  by  the 
amount  of  any  book  or  regulatory 
charge-off  (including  the  establishment 
of  a  specific  allowance  for  a  loan  loss) 
for  which  a  deduction  could  have  been 
taken,  without  regard  to  whether  any 
portion  of  the  charge-off  is,  in  fact, 
deducted  or  charged  to  a  tax  reserve  for 
bad  debts.  The  difference  between  this 
adjusted  basis  and  the  fair  maikbt  value 
of  the  debt  is  the  amount  of  gain  or  loss 
to  be  taken  into  account  under  section 
475(a)(2).  Thus,  if  the  debt  is  wholly 
worthless,  its  basis  would  be  reduced  to 
zero  and  no  gain  or  loss  would  be  taken 
into  account  under  section  475(a)(2). 

This  proposed  treatment  preserves  the 
longstanding  distinctions  between 
losses  due  to  the  worthlessness  of  debts 
and  other  losses  on  debt  instruments 
held  by  a  taxpayer.  See  §1.166-l(a), 
which  lecjuires  bad  debts  to  bo  taken 
into  account  either  as  a  specific 
deduction  in  respect  of  debts  or  as  a 
deduction  for  a  reasonable  addition  to  a 
reserve  tor  bad  debts.  See  also  §§  1 .585- 
3  and  1.593-7(c).  which  require  a 
reserve-method  taxpayer  to  charge  bad 
debts  to  the  reserve  for  bad  debts.  In 
addition,  computing  the  mark-to-market 
adjustment  as  if  the  debts  basis  had 
betm  adjusted  to  reflect  worthlessness 


preserves  a  taxpayer's  abilit\  to 
postpone  claiming  a  deduction  for 
partial  worthlessness  until  the  debt 
becomes  wholly  worthless.  To  the 
extent  that  a  debt  has  been  previously 
charged  off,  mark-to-market  gain  is 
treated  as  a  recovery. 

The  rules  that  are  provided  for  bad 
debts  in  the  proposed  regulations  do  not 
apply  to  debts  accounted  for  by  a  dealer 
as  inventory  under  section  475(a)(1). 
Although  it  is  possible  for  a  debt  that  is 
in  inventory  to  become  partisliy 
worthless  prior  to  sale,  ihe  likelihood  or 
frequency  of  such  an  occurrence  is 
difficult  to  ascertain  given  the  speed 
with  which  inventory  is  sold. 
Comments  are  requested,  however, 
concerning  whether  similar  rules  are 
necessary  for  partially  worthless  debt 
that  is  accounted  for  as  inventory  of  the 
dealer. 

Dispositjoris 

Section  475(3)  states  that  regulations 
may  provide  for  securities  held  by  a 
dealer  to  be  marked  to  m.arket  at  times 
other  than  the  end  of  the  dealer's 
taxable  year.  In  general,  the  proposed 
regulations  provide  that,  if  a  dealer  in 
securities  ceases  to  be  the  owner  of  a 
security  for  tax  purposes,  and  if  the 
security  w  ould  have  been  marked  to 
market  unner  section  475(a)  if  the 
dealer's  taxable  year  had  ended 
immediately  before  the  dealer  ceases  to 
own  it,  then  (whether  or  not  the  security 
is  inventory  in  the  hands  of  the  dealer) 
the  dec.ief  must  recognize  gain  or  loss  as 
if  the  security  had  been  sold  for  its  fair 
market  value  immediately  before  the 
dealer  ceases  to  own  it.  Any  gain  or  loss 
so  recognized  is  taken  into  account  at 
that  time. 

In  the  absence  of  a  mark  upon 
disposition,  a  gain  on  a  security  held  by 
a  nealei  could  be  deferred  by 
transferring  the  security  before  the  end 
of  the  taxable  year  to  a  related  non- 
dealer  in  an  intercompany  transaction 
or  in  a  non-recognition,  carry-over-basis 
transaction.  This  potential  for  abuse  is 
avoided  if  marking  to  market  is  required 
in  everv  rase  in  which  a  dealer  ceases 
to  be  thf  owner  of  a  security  for  tax  - 
purposes  The  proposed  requirement  is 
analogous  to  the  requirement  that 
applies  to  dispositions  of  securities  that 
are  required  to  be  marked  to  market 
under  section  1256. 

Transfer^  to  whicli  the  proposed  rule 
applies  include  the  following:  (a) 
Transfers  to  a  controlled  corporation 
under  section  351;  (b)  Transfers  to  a 
trust  (other  than  a  grantor  trust);  (c) 
1  ransfers  by  gift  to  a  charitable  or  non- 
charitable  dflnee;  (d)  Transfers  to  other 
members  of  the  same  controlled  group; 
(c)  Transfers  ta  a  partnership  under 


section  721;  and  (f)  Transfers  of 
morlRages  to  a  REMIC  under  section 
8f)0r(b). 

In  the  case  of  a  transfer  by  a  dealer  to 
a  partnership,  the  basis  of  a  security 
transferred  is  generally  its  fair  market 
value,  because  the  securitv  is  marked  to 
market  immediately  before  the  transfer. 
Thus,  no  special  allocation  issues  arise. 
If  there  is  any  difference  between  a 
transferred  security's  basis  after  the 
mark  and  its  fair  market  value  (because, 
for  example,  the  security  transferred  had 
been  properly  identified  as  held  for 
investment  but  ceased  to  be  so  held  at 
some  time  prior  to  the  date  of  transfer), 
any  special  allocation  of  built-in  gain  or 
loss  with  respect  to  that  securitv  in  the 
hands  of  the  partnership  will  be  made 
under  section  704  and  the  regulations 
thereunder. 

The  mark  to  market  immediatelv 
before  disposition  is  separate  and 
distinct  from  the  disposition 
transaction.  Thus,  for  example,  the  gain 
or  loss  from  the  mark  is  not  gain  or  loss 
from  a  deferred  intercompanv 
transaction  under  §  1.1502-13. 

Securities  Acquired  With  Substituted 
Basis 

The  proposed  regulations  provide 
rules  for  situations  where  a  dealer  in 
securities  receives  a  securitv  with  a 
basis  in  its  hands  that  is  determined,  in 
whole  or  in  part,  either  by  reference  to 
the  basis  of  the  security  in  the  hands  of 
the  transferor  or  bv  reference  to  other 
property  held  at  any  time  by  the  dealer. 
In  these  cases,  section  475(a)  applies 
only  to  post-acquisition  gain  and  loss 
with  respect  to  the  security.  That  is. 
section  47.'i(a)  applies  only  to  changes  in 
value  of  the  security  occurring  after  its 
acquisition.  See  section  475(b)(3).  The 
character  of  the  mark-to-market  gain  or 
loss  is  dete.'-uiined  as  provided  under 
section  475(ri)(3).  The  character  of  pre- 
acquisition  gain  or  loss  (that  is.  the 
built-in  gain  or  loss  at  the  date  the 
dealer  acquires  the  security)  and  the 
time  for  taking  that  gain  or  loss  into 
account  are  determined  without  regard 
to  section  475.  The  fact  that  a  security 
has  a  substituted  basis  in  the  dealer's 
hands  does  not  affect  the  security's  date 
of  acquisition  for  purposes  of 
determining  the  timeliness  of  an 
identification  under  section  475(b). 

The  proposed  regulations  provide 
rules  for  the  identification  of  securities 
contributed  and  received  in 
securitization  transactions.  Under  the 
propo.sed  regulations,  a  taxpayer  that 
expects  to  contribute  securities  to  a  trust 
or  other  entity  in  exchange  for  interests 
therein  may  identify  the  contributed 
securities  as  held  for  investment  (within 
the  meaning  of  section  475(b)(1)(A))  or 


not  held  for  sale  (within  the  meaning  of 
section  475(b)(1)(B))  only  if  it  expects 
each  of  the  interests  received  (v.hether 
or  not  a  security  within  the  meaning  of 
section  475(c)(2))  to  be  either  held  for 
investment  or  not  held  for  sale  to 
customers  in  the  ordinary  cour.se  of  the 
taxpayer's  business.  Thus,  for  example, 
if  a  mortgage  banker  securitizes  its  loans 
and  does  not  intend  to  hold  lor 
investment  (or  for  other  than  sale  tf) 
customers)  all  of  the  interests  received 
in  the  securitization  transaction,  the 
mortgage  banker  will  be  required  to 
account  for  its  inventory  of  mortgages  at 
fair  market  value  under  section 
475(a)fl),  regardless  of  whether  the 
mortgages  are  to  be  sold  to  a  trust  or 
contributed  to  a  HEMIC. 

Under  the  proposed  regulations,  if  a 
dealer  engages  in  a  securitization 
transaction  that  results  in  dispositions 
of  only  partial  interests  in  the 
contributed  securities,  the  dealer  us  not 
permitted  to  identify  the  contributed 
securities  as  e.xempt  under  section 
475(b)(1)(A)  or  (B).  As  a  resuh.  all  of  the 
contributed  securities  must  be 
accounted  for  under  section  475(a). 
Moreover,  under  the  mark-on- 
disposition  rule  of  ijiese  proposed    . 
regul;:'.tions.  the  dealer  is  required  to 
mark  the  securities  to  market 
immediately  before  the  securitization 
transaction.  The  Service  invites 
comments  on  whether  there  arc  other 
administrable  approaches  that  reflect 
the  fact  that  onU  a  partial  disposition  of 
the  securities  has  occurred. 

In  other  securitization  transactions,  a 
taxpayer  transfers  securities  to  a  trust 
(or  other  entity)  in  a  transaction  that  is 
not  a  disposition  of  the  securities  for  tax 
purposes.  The  trust  issues  certificates 
(or  other  forms  of  interest)  that  represent 
secured  debt  of  the  taxpayer  r  ,1 '  -r  than 
debt  of  the  trust  or  ownership  i  1  :he 
underlying  securities.  In  these  cases,  if 
the  taxpayer  retains  the  full  ownership 
of  the  contributed  securities  for  tax 
purposes  and  if  the  contributed 
securities  otherwise  qualify  to  be 
identified  as  held  for  investment  or  not 
held  for  sale,  then  the  ta.xpayer  may 
identify  the  securities  as  held  for 
investment  or  not  held  for  sale 
notwithstanding  the  transfer. 

Further,  if  a  transfer  of  securities  is  a 
disposition,  a  taxpayer  may  identifv"  the 
interests  received  in  a  securitization 
transaction  as  exempt  from  mark-lo- 
market  if  the  interests  are  described  in 
section  475(b)(1)  and  arc  not  treated  for 
tax  purposes  as  continuing  ownership  of 
the  securities  transferred.  This 
identification  is  permitted  even  if  the 
securitized  assets  were  marked  to 
market  under  section  475.  For  example, 
a  taxpayer  may  identify  some  of  the 
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lar  interests  received  on  the 
mortgage  securities  to  a 
ven  if  the  mortgages  were 
J  section  475(a).  Conversely,  a 
that  has  marked  mortgages  to 
subsequently  contributes 
(  rtgages  to  a  grantor  trust  and 
jeneficial  interests  therein  may 
ify  the  beneficial  interests  as 
om  mark-to-market  treatment, 
;he  beneficial  interests 
continued  ownership  of  the 
billed  securities,  whose  eligibility 

tion  was  determined  when 
„.„  acquired. 

p:  oposed  regulations  clarify  that 
fication  of  a  security  as  exempt 
ify  the  subparagraph  of 
75(b)(1)  under  which  the 

is  claimed  and  that  the  time 
a  dealer  must  identify  a 
as  exempt  is  not  affected  by 
the  dealer  has  a  substituted 
he  security.  The  proposed 

also  provide  rules  for 
ing  whether  an  identification 
as  exempt  is  timely  where 
engages  in  certain  integrated 
ons  described  in  §  1.1275-6  as 
on  December  16,  1994  (FI-59- 
64884.  64905). 


¥1 

Definitii  n  of  Dealer  in  Securities 

Soctif  n  475(c)(1)  di'fines  a  dealer  in 
seciiritii  s  as  a  taxpayer  who  regularly 
purchas  3S  securities  from,  or  sells 
securitii  s  to,  customers  in  the  ordinary 
course  i  f  a  trade  or  business  or  who 
rogularl  /  offers  to  enter  into,  assume, 
offset,  a  isign  or  otherwise  terminate 
positior  s  in  securities  with  customers  in 
the  ordi  lary  course  of  a  trade  or 
busines ;. 

The  p  roposed  regulations  provide  that 
whethe  a  taxpayer  is  transacting 
busines  >  with  customers  is  determined 
based  o  i  all  of  the  facts  and 
circuiii!  lances. 

Undo  ■  section  475(c)(1)(B)  and  the 
propos(  d  regulations,  the  term  dealer  in 
securiti  ;s  includes  a  taxpayer  that,  in 
the  ord  nary  course  of  its  trade  or 
busines  i.  regularly  holds  itself  out  as 
being  w  illing  and  able  to  enter  into 
either  s  de  of  a  transaction  enumerated 
in  secti  )n  475(c)(1)(B).  For  instance,  if 
a  taxpa  er  regularly  holds  itself  out  as 
being  v  illing  to  enter  a  swap  in  which 
it  is  eit  ler  the  fixed  or  the  Hoating 
pavor,  he  tax{ftyer  is  a  swaps  dealer 

the    roposed  regulations  clarify  that 
a  life  ii  surance  company  does  not 
be(,(tm(  a  dealer  in  securities  solely  by 
selling  innuity.  endowment,  or  life 
iiisurai  ce  policies  to  its  customers. 
I  ■i-.dtjr  he  temporarv  regulations 
puhlir.^  ed  on  December  29,  1993  (T.D. 
H.')05).  I  lontrait  that  is  Innited  for 
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income  l.ix  purpn^cs  as  an 


annuity,  endowment,  or  life  insurance 
contract  is  deemed  to  have  been 
identified  as  held  for  investment,  and  is 
therefore  not  marked  to  market  by  the 
policy  holder.  This  was  necessary 
because  variable  life  and  annuity 
products  fall  within  the  literal  language 
of  section  475(c)(2)(E).  Because  many 
life  insurance  companies  sell  these 
insurance  contracts  to  their  customers, 
some  commentators  asked  whether 
these  life  insurance  companies  were 
dealers  in  securities,  there  is  no 
indication  that  Congress  intended  for  a 
life  insurance  company  that  was  not 
otherwise  a  dealer  in  securities  to  be 
characterized  as  a  dealer  merely  because 
it  sells  life  insurance  policies  to  its 
customers.  These  proposed  regulations 
provide  the  appropriate  clarification. 

Definition  of  Security 

The  temporary  regulations  that  were 
published  on  December  29. 1993  (T.D. 
8505).  exclude  certain  items  fi-om  the 
definition  of  security.  Among  the 
excluded  items  are  liabilities  of  the 
taxpayer  and  negative  value  residual 
interests  (NVRIs)  in  a  REMIC  and  other 
arrangements  that  are  determined  to 
have  substantially  the  same  economic 
effect  as  NVRJs  (for  example,  a  widely 
held  partnership  that  holds 
noneconomic  REMIC  residual  interests). 
Those  rules  are  needed  to  carry  out  the 
purposes  of  section  475  and  other  Code 
provisions,  including  section  860E. 

These  proposed  regulations  clarify 
that  a  liability  of  the  taxpayer  means  a 
debt  issued  by  the  taxpayer.  Also,  for 
the  reasons  given  below,  these  proposed 
regulations  exclude  all  REMIC  residual 
interests,  from  the  definition  of  security. 

A  typical  REMIC  holds  a  pool  of  long- 
term,  real  estate  mongages  originated  at 
a  "blended"  interest  rate.  These 
mortgages  are  used  to  support  the 
issuance  of  regular  interests,  which  are 
treated  as  debt,  with  varied  maturities 
and  interest  rates.  The  REMIC  takes  cash 
flows  on  the  mortgages  and  redirects 
them  to  holders  of  the  regular  interests. 
As  a  result,  there  is  generally  a 
mismatch  in  the  recognition  of  interest 
income  from  the  mortgages  and  the 
interest  expense  attributable  to  the 
regular  interests.  This  mismatch  of 
interest  incom.e  and  interest  deductions 
results  in  taxable  income  or  loss  that 
does  not  represent  economic  gain  or 
loss.  Some  commentators  refer  to  this  as 
"phantom"  income  or  loss. 

Phantom  income  or  loss  is  allocated 
to  the  holders  of  the  residual  interests 
in  a  REMIC  even  though  that  income  or 
loss  does  not  represent  any  economic 
benefit  or  detriment  to  those  holders. 
Further,  sections  860C  and  860E  require 
a  residual  interest  holder  to  pay  taxes  on 


a  portion  of  phantom  income  (called 
"excess  inclusion")  and  to  increase  the 
basis  of  the  residual  interest  by  the 
amount  of  phantom  income.  Because 
this  basis  increase  does  not  represent 
economic  value,  a  subsequent  mark  to 
market  is  likely  to  result  in  a  loss. 
Permitting  taxpayers  to  take  this  loss 
into  account  currently  under  the  mark- 
to-market  provisions  effectively 
undermines  the  Congressional  mandate 
embodied  in  section  860E  to  require 
current  taxation  of  phantom  income. 

Although  the  adverse  effect  of  section 
475  on  section  86QE  is  most  apparent 
when  the  residual  interests  being 
considered  are  NVRIs,  residual  interests 
with  positive  value  present  the  same 
issue.  Many  residual  interests  with 
positive  value,  in  spite  of  being  entitled 
to  REMIC  distributions,  have 
substantially  the  same  economic  effect 
as  NVRIs  and  thus  are  already  excluded 
by  the  temporary  regulations  from  the 
definition  of  "security."  The  IRS  is 
concerned,  however,  that  residual 
interests  may  be  structured  in  a  way  that 
avoids  embodying  substantially  the 
same  economic  effects  as  an  NVRI  but 
that  still  undermines  the  purposes  of 
section  860E.  The  proposed  regulations, 
therefore,  contain  a  rule  that  would 
remove  from  the  category  of  securities 
subject  to  section  475  ai!  residual 
interests  that  are  acquired  after  January 
4.  1995.  Also  removed  are  arrangements 
that  are  acquired  after  that  date  and  are 
determined  to  have  substantially  the 
same  economic  effect  as  a  REMIC 
residual  interest  (for  instance,  an 
interest  in  a  widely  held  partnership 
holding  re.sidual  interests).  The 
temporary  regulations  continue  to  apply 
to  all  residual  interests  described 
therein  for  all  taxable  years  ending  on 
or  after  December  31, 1993. 

In  addition,  the  Commissioner  has 
determined  that,  if  a  residual  interest,  or 
an  interest  or  arrangement  that  has 
substantially  the  same  economic  effect, 
is  not  a  security  within  the  meaning  of 
section  475.  it  should  not  be  treated  as 
inventory  under  other  provisions. 
Additional  guidance  on  this  matter  will 
be  issued. 

Comments  are  requested  concerning 
whether  there  are  any  residual  interests 
that  do  not  undermine  section  860E 
upon  being  marked  to  market.  If 
comments  are  received  that  describe  any 
such  interests,  subsequent  guidance 
mav  provide  that  they  are  included  in 
the  mark-to-market  regime.  In  this 
regard,  it  is  important  that  any 
mechanism  for  identifying  these 
interests  not  impcrsn  an  undue  bun'.r:. 
on  either  taxpayers  or  the  IRS. 


Addityjiui!  Comments  Requested 

The  prnvi.sions  of  section  475 
generally  ooply  in  determining  the 
taxable  inct.ine  of  a  dealer  that  may  also 
be  subject  to  various  internatiuiial 
provisions  of  the  Code.  The  Service  is 
consideriut;  the  possibility  of  usiii}.;  the 
definitions  contained  in  section  475  and 
the  repulaticms  thereunder  for  purposes 
of  various  international  pro\isions, 
except  where  a  modification  of  the 
provisions  i^  necessary  to  carry  out  the 
purposes  of  those  international 
provisions.  Comments  on  this  issue  also 
arc  welcome. 

Finally,  the  Service  is  considering 
whether  there  are  additional  situations 
in  which  securities  should  not  be 
accounted  for  under  section  475(a).  (The 
tenipcrqry  and  proposed  regulations 
that  were  published  on  December  29. 
1993,  listed  some  such  situations.)  For 
example,  a  dealer  in  securities  may 
acquire  at  original  issue  and  in 
exchajige  for  property  certain  nun- 
interest-bea-ing  debt  in.struments  tiiat 
are  not  subject  to  the  interest  imputation 
provisions  uf  section  1274  or  483. 
Because  these  instruments  will  seldom 
appreciate  in  value,  it  may  be 
inappropriate  to  .subject  them  to  the 
mark-to-m.arket  regime. 

Datt^s  of  A  pplir  ability 

The  proposed  regulations  will  apply 
to  identifications  made,  securities 
acquired,  or  e\'ents  occurring,  on  or  after 
January  4,  1995,  or  to  taxable  years 
beginning  on  or  after  January-  1, 1995,  as 
appropriate. 

Special  Analyses 

It  has  been  determined  tliat  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulator\'  action  as  defined 
in  EO  12866.  therefore,  a  regulator}- 
assessment  is  no*  required.  It  also  has 
been  determined  thai  .section  553(b)  of 
the  Administrative  Procedure  .\ct  (5 
U.S.C.  chapter  5)  and  the  Regulator}' 
Flexibility  Act  (5  D.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and. 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(t'j  of  the  Cod^,  this  notice 
of  proposed  rulemaking  will  be 
sulimitled  lo  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  en  .small  business. 

Comments  cad  Public  Hearing 

Before  these  propn.=.eri  regulations  are 
adopted  aj.  final  regulations, 
consideration  wili  he  given  to  any 
uTJtten  comment;,  la  signed  oriv;ina!  and 
fight  (8j  cop;e>}  that  are  submitted 
>;.-:K'!y  to  tiie  IKS.  Ail  cnmmenls  will  be 


avfillable  for  public  insp.-rtion  and 
copying. 

A  public  hearing  ha>>  been  scheduled 
fur  \Vedn»'sday.  May  3. 1995  at  10  am 
The  public  hearing  will  be  held  in  the 
Internal  Revenue  Auditorium,  7400 
corridor.  Internal  Revenue  Building, 
nil  Consiitution  Avcn'.;e  N\V. 
Wasliington.  DC  20224.  Because  of 
access  restrictions,  visitors  will  not  be 
admitted  beyond  the  hilernal  Revenue 
Building  lobby  more  then  15  minutes 
before  the  hearing  starts. 

The  rules  of  26"cFR  601.601  (a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  by  April  4.  1995  and 
submit  an  outline  of  the  topics  to  be 
discussed  and  the  time  to  be  de.voted  to 
each  topic  (signed  original  and  eight  (8) 
copies)  by  April  4.  1995. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  mHlang 
comments. 

An  a^.enda  showing  tJie  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  bp 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Robert  B.  Wiiliams  and 
JoLynn  Ricks.  Ofhce  of  Assistant  Chief 
Counsel  (Financial  Institutions  & 
Products).  However,  other  personnel 
from  tlie  IRS  and  Treasury  Department 
participated  in  their  dc".  elopment. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requiremenis. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citati(/n 
for  part  1  is  amended  by  adding  entries 
in  numerical  order  to  read  as  follows: 

Authority:  26  I'.S  C  7805  *    "    ' 

Sf'cti.nn  1.4"5(a)-l  also  issued  under  2h 
L'.S.C.  4:3(e). 

Spction  1.475(a)-2  a!^o  is&ued  under  2() 
U.S.C.  475;a)  and  2fi  l.'.S.C  4:5(e). 

.Ser'ion  1.475(a)-.1  jl.so  issued  u::de.'-  20 
I'.S.C.  475(e). 

*  A  «  *  * 

Sot  tion  1.475(b)-3  also  issued  aiider  2r. 
f.S.C.  475(f). 

SiTtion  1.47,S(b)-4  also  issued  under  26 
L"..S  C  475il))(21  and  26  l.'.S  C.  t7.=iie). 

Sef  tion  1.475((  )-l  also  issued  under  2f> 
U.S.C.  475(f). 


.Sft.tion  1.475,'i  }-2  also  issued  under  26 
I  .S  C.  475(f)  and  ib  U.S.C.  HbtKKe). 

»  ♦  *  «  * 

Sf(  tion  1  475(0^1  also  iss;ied  under  26 
U.S.C.  475(e) 

•  »  *  *  * 

Par.  2.  .'^ecti  jn  1.47.5-0  is  added  to 
read  as.  follows: 

§  1 .475-0    Tat>l€  of  contents. 

Thi.s  section  lists  ht^dings  contained 
in  *;^  1.475-0. 1.475(a)-l,  1.475(a)-2. 
1.4r.ifd)-3.  1.473fb;-l.  1.475(b)-2. 
1.475;b!-3.  l-475(b)-4.  1.475(c)-l. 
1.475(c)-2.  l.-J75(d)-l.  and  1.475(e)-l. 

§1.475-0    Table  of  contents. 

§  1  ■i~'U:i-l     .\frj.w'  :r  Tr.arl>.e!  of  debt 
instnimcr.lf,. 

(a'  Ch-erview 

(h)  Ncieffrcl  en  amount  of  n-.a!Ket  discount. 

arfjuisiiicn  premium,  or  bond  premium 
[l]  .^((mal  of  interest,  discaunt.  and 

premium. 

(1)  Qii.^lified  stated  inierest. 

(2]  General  rul«i  regarding  accrual  of  • 

discount, 
(n)  Bond  premium. 
(d!  Mandatory  current  inclusion  of  market 

discount. 
(l)Gener.il  rule. 

(2)  Interaction  wiili  section  127d;b). 
(e)  Reccgniiion  o:  niarke!  disc  ount  that 

accrued  b'-fnre  section  475ia)  applies  to 

a  markHt  disrourt  bend 
(1)  C;en€ra!  ruif. 
12}  Examj'it-s. 
[i]  Worthless  dehls 

(1)  Computation  of  mark-ti'-tr.arket  gam  or 
loss. 

(2)  1  reatmeni  ol  mark-to-rr.arket  gain  or 
loss. 

(fj)  Additional  rules  applicable  to  reserve- 

mciho'i  ta.vpnv'Ts. 
(h)  Example. 

^  J  ■i7')ii]}-2    Mark  tc,  mazkft  upon 
dispcsilion  of^xuritvitva  dr'der 

(a)  Genera!  riile 
(fa/  L<amp!c 

.§  1  473la)-3    ActjuH'ition  hva  dtidtr of u 
secunty  with  j  suhslitulid  hn>i> 

(a)  Si  ope. 

(b)  Ri.lss. 

,^  VA'jthj-J    Scope  uffXfir.ptsons  frnm 
nuirk-to-miirkrt  rf^uin'minl. 

(.>)  Se'.uriiies  held  loi  ir.ve«ti!if:;t  or  not  held 

for  Si.ie. 
(!))  Securities  decn-.ed  identitl-jJ  as  l.eld  for 
:nvestm»:nl 
(1)  In  general. 
U)  Cnntro!  Of  fined. 
(( )  .^.ei  urities  deetnod  not  .heic  tur 
investment 
(II  Genera!  rule  for  dealers  in  notional 
print  :pal  contracts  and  derivatives. 
{'^]  E\ce{)tion  for  securities  not  acquired  in 
dealer  capm.ity 

.¥  J  ■iTMiti-3    E\r-n^iiti()ns — Trr:!:--ilirtrii! 
(a)  Tr.';nM!ionai  1:1  ;;tl!i:atiori 
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JMI 


(1)  Cert^n  securities  previously  identified 
under  section  1236. 

(2)  Cons  stency  requirement  for  other 


securi  les 


(b)  Correct  ions  on  or  before  January  31. 1994. 

(1)  Purpjse. 

(2)  To  c<  inform  I 
(i)  Addei 
(ii)  Limi;ations. 

(3)  To  c(  inform  I 

(c)  Effect  df 


§  1.475lbh\3    Exemption  of  securities  in 
certain  set  uritization  transactions. 

(a)  Exemp  ion  of  contributed  assets. 

(b)  E.xemp  ion  of  resulting  interests. 
(1)  General  rule. 

(2)Exan  pies. 

§!■} 751b}- 4    Exemptions — Identification 
requireme  its. 


(a)  Identi 

(b)  Time 

substi 
(c) 


fl  :atii 


f(  r  i 


ion  of  the  basis  for  exemption, 
identifying  a  security  with  a 
uted  basis. 
Securit  es  involved  in  integrated 
transafclions  under  §  1.1275-6. 
itions. 
ntlietic  debt  held  by  a  taxpayer  as  a 
legging  in. 
SecuJ-ities  held  after  legging  out. 


(1)  Defit 

(2)  Sy 
resu 

(3) 


§  1.475(c)- 
securities. 

(a)  Sellers 

(b)  Taxpaiiei 

not 

the 
(1)  Exenip 
(2) 
(3)  Spec 

(c)  Dealer 
(1)  IRe 
(2) Tran 

475(c 

(d)  Issuance 


Df  nonfinancial  goods  and  services. 

irs  that  purchase  securities  but  do 
sell  more  than  a  negligible  portion  of 
se  :urities. 


1?  93. 


31. 
(b)  Taxabl 
Janua  ■v 


Par.  3. 

read  as 
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to§1.475(b>-l(a) 
identifications. 

to§1.475(b)-l(c). 
corrections. 


1     Definitions — Dealer  in 


tion  from  dealer  status. 

ble  portion, 
al  rules, 
ustomer  relationship. 

dl. 
actions  described  in  section 
1)(B). 

of  life  insurance  products. 


S(  rvei 


e 


§  1.475(c}-  2    Definitions — Security. 

(a)  In  gene  rai. 

(b)  Negat 

(c)  Specia 

(d)  Syntht  t 

result 
§1.12  75-6. 

§1.475ld\l 

§  1.475(e) 

(a)  Taxabl 


value  REMIC  residuals, 
rules. 

ic  debt  held  by  a  taxpayer  as  a 
of  an  integrated  transaction  under 


Character  of  gain  or  loss. 

1    Effective  dates. 

r  years  ending  on  or  after  December 


years  beginning  on  or  after 
1,1995. 
es  acquired  on  or  after  January  4. 


(c)  Securi 

1995. 

(d)  Eventsjoccurring  on  or  after  January  4 

1995 


Section  1.475(a)-l  is  added  to 
ows: 


fdll 


§  1 .475(a)  -1    Mark  to  n»arket  of  debt 
Instrumer  ts. 

(a)  Oi-(  niew.  This  section  provides 
rules  for  taking  into  account  interest 
accruals  ind  gain  and  loss  on  a  debt 
instrume  nt  to  which  section  475(a) 
applies,  'aragraph  (b)  of  this  section 
clarifies  hat  the  mark-to-market 


computation  affects  neither  the  amount 
treated  as  interest  earned  from  a  debt 
instrument  nor  the  taxable  year  in 
which  that  interest  is  taken  into 
account.  Paragraph  (c)  of  this  section 
prescribes  general  rules.  Paragraph  (d) 
of  this  section  prescribes  additional 
rules  for  instruments  acquired  with 
market  discount.  Paragraph  (e)  of  this 
section  provides  rules  for  taking  into 
account  market  discount  that  accrued 
on  a  bond  before  the  bond  became 
subject  to  the  mark-to-market 
requirements.  Paragraph  (f)  of  this 
section  prescribes  rules  for  computing 
the  mark-to-market  gain  or  loss  on 
partially  or  wholly  worthless  debts,  and 
paragraph  (g)  provides  rules  for  dealers 
accounting  for  bad  debts  using  a  reserve 
method  of  accounting. 

(b)  No  effect  on  amount  ofmarlcet 
discount,  acquisition  premium,  or  bond 
premium.  Marking  a  debt  instrument  to 
market  does  not  create,  increase,  or 
reduce  market  discount,  acquisition 
premium,  or  bond  premium,  nor  does  it 
affect  the  adjusted  issue  price  of,  or 
accruals  of  original  issue  discount  (OID) 
on.  a  bond  issued  with  OID. 

(c)  Accrual  of  interest,  discount,  and 
premium.  In  general,  the  amount  of  gain 
or  loss  from  marking  a  debt  instrument 
to  market  is  computed  after  adjustments 
to  basis  for  accruals  of  stated  interest, 
discount,  and  premium. 

(1)  Qualifiea  stated  interest. 
Immediately  before  a  debt  instrument  is 
marked  to  market  under  section  475(a), 
the  holder  of  the  instrument  must  take 
any  unpaid  accrued  qualified  stated 
interest  into  account  and  must 
correspondingly  increase  the  basis  of 
the  instrument.  The  holder  must  later 
decrease  the  basis  of  the  instrument 
when  accrued  quahfied  stated  interest  is 
actually  received.  (See  §  1.1273-l(c)  for 
the  definition  of  qualified  stated  interest 
and  §  1.446-2(b)  for  the  rule  governing 
its  accrual.) 

(2)  General  rule  regarding  accrual  of 
discount.  If  a  bond  that  was  acquired 
with  OID  or  market  discount  is  marked 
to  market  under  section  475(a),  then, 
immediately  before  the  bond  is  marked 
to  market,  the  discount  accrued  through 
that  date  (determined  under  section 
1272, 1275(d),  or  1276,  as  applicable)  is 
included  in  gross  income,  to  the  extent 
not  previously  included,  and  the  bond's 
basis  is  correspondingly  increased  for 
amounts  so  included.  (Because  accrued 
OID  is  determined  under  all  of  the  rules 
of  section  1272  and  the  regulations 
thereunder,  it  is  computed  taking  into 
account  the  reduction  for  acquisition 
premium  that  is  required  by  section 
1272(a)(7).)  See  paragraph  (d)  of  this 
section,  which  requires  the  current 
inclusion  in  income  of  market  discount 


on  bonds  marked  to  market.  See 
paragraph  (e)  of  this  section  for 
exceptions,  and  additional  rules,  for 
market  discount  bonds  that  become 
subject  to  section  475(a)  after 
acquisition. 

(3)  Bond  premium.  If  a  debt 
instrument  that  is  subject  to  the  basis 
adjustment  required  by  section  1016(a) 
(5)  or  (6)  is  marked  to  market  under 
section  475(a).  then,  immediately  before 
the  debt  instrument  is  marked  to 
market,  the  required  basis  adjustment 
must  be  made.  Accordingly,  the  mark- 
to-market  adjustment  is  computed  after 
the  basis  of  the  debt  instrument  has 
been  adjusted  under  section  1016(a)  (5) 
or  (6)  for  disallowed  amortizable  bond 
premium  (in  the  case  of  tax-exempt 
bonds)  or  deductible  bond  premium  (in 
the  case  of  taxable  bonds).  If  an  election 
under  section  171(c)  is  made  after  the 
first  taxable  year  in  which  section  475(a) 
applies  to  the  bond,  the  amount  of  bond 
premium  is  determined  under  section 
171(b)(1)  without  regard  to  any  basis 
adjustments  that  may  have  been 
required  as  a  result  of  the  bond  being 
marked  to  market  in  prior  taxable  years. 
See  paragraph  (b)  of  this  section  for  the 
rule  that  marking  a  debt  instrument  to 
market  does  not  affect  bond  premium. 

(d)  Mandatory  current  inclusion  of 
market  discount — (1)  Ct^neral  rule.  If 
section  475(a)  applies  to  a  bond  during 
any  portion  of  a  taxable  year,  gross 
income  for  that  taxable  year  includes 
the  market  discount  attributable  to  the 
portion  of  the  year  to  which  section 
475(a)  applies  (as  determined  under 
section  1276(b)).  Section  1276  does  not 
apply  to  the  bond  except  with  respect  to 
market  discount,  if  any.  that  accrued 
before  the  bond  became  subject  to 
section  475(a).  Similarly,  section  1277 
does  not  apply  to  the  bond  except  with 
respect  to  any  net  direct  interest 
expense  (as  defined  in  section  1277(c)) 
that  accrued  before  the  bond  became 
subject  to  section  475(a).  See  paragraph 
(e)  of  this  section  for  additional  rules 
governing  this  situation.  For  purposes  of 
the  Code  other  than  the  purposes 
described  in  the  last  sentence  of  section 
1278(b)(1),  any  amount  included  in 
gross  income  under  this  paragraph  (d)(1) 
is  treated  as  interest.  The  bond's  basis 
is  correspondingly  increased  for  any 
amount  so  included  in  gross  income. 

(2)  Interaction  with  section  1278(bj. 
Paragraph  (d)(1)  of  this  section  applies 
to  a  dealer,  even  if  the  dealer  has  not 
elected  under  section  1278(b)  to  include 
market  discount  currently.  If  the  dealer 
has  not  made  that  election,  however, 
this  paragraph  (d)  does  not  require 
current  inclusion  of  market  discount  on 
any  bond  to  which  section  475(a)  does 
not  apply. 


(  )  Recognition  of  market  discount 
that  accrued  before  section  475(a) 
applies  to  a  market  discount  bond-~[l) 
General  rule.  In  the  case  of  a  debt 
instalment  that  is  acquired  with  market 
discount,  that  is  not  subject  to  an 
election  under  section  1278(b).  and  that 
first  becomes  subject  to  section  475(a)  in 
the  taxpayer's  hands  on  a  date  after  its 
acquisition,  this  paragraph  (e)  governs 
the  recognition  of  market  discount  that 
is  attributable  (as  determined  under 
section  1276(b))  to  any  period  before 
section  475(a)  applies  to  the  debt 
instrument.  To  the  extent  that  the 
market  discount  described  in  the 
prHceding  sentence  is  greater  than  the 
e.xcess,  if  any,  of  the  fair  market  value 
of  the  debt  instrument  at  the  time  it 
became  subject  to  section  475(a)  over  its 
adjusted  basis  at  that  time,  section 
1276(a)(1)  applies  to  any  gain 
recognized  under  section  475(a).  To  the 
extent  of  any  remaining  market  discount 
that  had  accrued  before  section  475(a) 
became  applicable,  section  1276(a) 
applies  no  later  than  it  would  have 
applied  if  section  475(a)  did  not  apply 
to  the  bond.  For  example,  section 
1276(a)  applies  to  the  previously 
accrued  market  discount  as  partial 
principal  payments  are  made.  Except  as 
provided  in  the  preceding  sentences, 
gain  recognized  under  section  475(a)  is 
not  recharacterized  as  interest  by 
section  1276(a). 

(2)  E.xamples.  The  rules  of  paragraphs 
(d)  and  (e)  of  this  section  are  illustrated 
by  the  following  e.xamples: 

Exnmple  I 

(i)  Facts.  Bond  .X'was  issued  on  Januarv  1. 
1996.  for  Si  .000.  Bond  X  matures  on 
Dert-mher  31,  2005.  provides  for  a  principal 
payment  of  SI, 000  on  the  maturity  date,  and 
provides  for  interest  paNTnents  at  a  rate  of 
8%,  compounded  annually,  on  December  31 
of  each  year.  £>  is  a  dealer  in  securities  within 
the  meaning  of  section  475(c)(1).  On  januarv 
1.  1997,  D  purchased  bond  X  for  S955.  D  had 
not  elected  under  section  1278(b)  to  include 
market  discount  in  gross  income  currently 
Under  section  475(b).  section  475(a)  did  not 
apply  to  bond  A' until  January  1. 1999,  at 
wiiich  time  bond  Xhad  a  fair  market  value 
of  S961  On  December  31.  1999.  bond  A'  had 
a  fair  market  value  of  S980. 

(ii)  Holdings.  In  the  ab.sence  of  an  election 
under  section  1276(b)(2).  market  discount  on 
bond  A' accrues  under  section  1276(b)(1)  at 
the  rate  of  S5  per  year  On  January  1, 1999, 
whrn  bond  A  became  subject  to  section 
475(.t),  SIO  of  market  discount  had  accrued, 
but  the  excess  of  the  bond's  fair  market  value 
on  jamian,-  1, 1999.  over  its  adjusted  basis  on 
that  date  (the  built-in  gain)  was  only  56 
(3961— S955).  During  1999,  D  is  required  to 
include  as  interest  income  the  S5  of  market 
discount  that  accrues  during  that  year,  and  D 
in* teases  by  that  amount  its  basis  in  the  bond 
and  the  amount  to  be  used  in  computing 
mark-to-market  gain  or  loss.  On  December  31. 


1999,  Bmusf  mutk  bond  A'to  m.iiket  and 
recognize  a  g.T in  of  S14  (S08O— |S9hl  +S">|). 
Under  section  1276(a)(1)  and  (4)  and 
paragraph  (e)(1)  of  this  section.  54  ot  thjt  S14 
gain  is  treated  as  interest  income.  The  54  is 
the  amount  by  which  the  market  dis(  ount  of 
510  that  had  accrued  on  January  1. 1999.     . 
exc  eeded  the  56  built-in  gain  on  that  date. 

Example  2 

(i)  Facl'>  The  facts  are  the  same  as  in 
Example  1.  except  that,  in  addition.  D  sells 
bond  .Y  for  its  fair  market  value  of  SI. 000  on 
June  30.  2000. 

(ii)  Holdings.  Immediately  before  the  sale. 
D  is  required  to  include  as  interest  income 
the  S2. 50  of  market  discount  that  accrued 
during  the  portion  of  the  year  through  June 
30.  and  D  increases  by  that  amoint  its  basis 
in  the  bond  and  the  amount  to  be  used  in 
computing  mark-to-market  gain  or  loss  Also, 
under  §  1.475(a)-2.  immediately  before  the 
sale.  D  recognizes  517.50  of  mark-to-markei 
gain  (the  increase  in  value  since  the 
preceding  mark  to  market,  less  the  basis 
increase  of  52  50  from  the  market  discount 
accrual.  See  §  1  475(a)-2).  On  the  sale,  Dalso 
recognizes  the  56  of  built-in  gain,  all  of 
which  is  recharacterized  as  ordinarv'  interest 
income  under  section  1276(a)(4). 

Example  3 

(i)  Facts.  The  facts  are  the  same  as  in 
Example  1.  except  that,  during  2001,  the 
issuer  of  bond  A"  made  a  partial  principal 
payment  in  the  amount  of  S20. 

(ii)  Holdings.  Under  paragraph  {e)(l)  of  this 
section  and  section  1276(a)(4),  S6  of  the 
partial  principal  payment  is  included  in  D's 
2001  income  as  interest  income  The  56  is  the 
portion  of  the  SIO  of  market  discount  that 
had  accrued  at  the  time  bond  A'  became 
subject  to  section  475(a)  and  that  had  not         ' 
previously  caused  gain  or  a  partial  principal 
payment  to  be  treated  as  interest  income. 

(f)  Worthless  debts — (1)  Computation 
of  mark-to-market  gain  or  loss.  This 
paragraph  (f)  applies  to  any  dealer  that, 
under  section  475(a)(2).  marks  to  market 
either  a  debt  that  was  charged  off  during 
the  year  because  it  became  partiailv 
worthless  or  a  debt  that  became  wholly 
worthless  during  the  taxable  year 
(without  regard  to  whether  the  debt  was 
charged  off).  Any  gain  or  loss 
attributable  to  marking  a  debt  to  market 
is  det«'rmined  by  deeming  the  debt's 
adjusted  ba.^sis  to  be  the  debt's  adjusted 
basis  undtT  ^  l  101 1-1.  less  the  amount 
charged  off  during  the  taxable  year  or 
during  any  prior  taxable  year,  to  the 
extent  that  amount  has  not  previously 
reduced  tax  basis.  A  debt  that  becomes 
wholly  worthless  is  deemed  to  have  an 
adjusted  basis  of  zero.  The  deemed 
adjusted  basis,  however,  is  used  solely 
for  this  paragraph  (0-  Thus,  any  portion 
of  a  loss  attributable  to  a  bad  debt 
continues  to  be  accounted  for  under  the 
bad  debt  proyisions  of  the  Code,  and  the 
basis  of  the  debt  continues  to  be 
adjusted  as  otherwise  required  under 
the  Code. 

(2)  Treatment  of  mark-to-market  gain 
or  loss.  To  the  extent  that  a  debt  has 


b<ren  previously  charged  off,  mark-to- 
nuirket  gain  is  lutntcd  as  a  rccoverv. 
Thus,  for  exani})l('.  a  dealer  usinp  t!i<; 
section  385  reserve  method  of 
accounting  fur  bad  debts  must  crpdit  tn 
the  reserve  any  portion  of  uiark-tn- 
market  gain  that  is  treated  as  a  n'l  (ive.'-v 
of  a  bad  debt  pr(!viously  charged  to  thi; 
rf!sfrve  account,  and  the  dealer  must 
imliide  any  excess  in  gross  imoir.e  iis 
required  by  t;  l.-5H5-3(a).  Siiuil.trly,  ii  i 
dealer  is  a  larp^e  bank  that  changed  t.i 
the  specific  charge-off  method  t)f 
ac  counting  for  bad  debts  usiug  the 
elective  cut-off  procedures  iiesf.rib<  d  lu 
§1.585-7.  the  dealer  must  charge  to  the 
reserve  for  pre-disqualification  loans  all 
losses  recognized  as  a  result  of  marking 
to  market  a  debt  that  is  a  pre- 
disqualification  loan  within  the 
meaning  of  i?  1.585-7(b)(2).  Mdrkiii;.'  a 
pre-disqualification  loan  to  market, 
however,  is  not  a  disposition  of  tlidi 
loan  under  §  1.585-7(d). 

(g)  Additional  rules  applii  hIjIi-  to 
resene -method  taxpayers  If  a  dealer 
accounts  for  bad  debts  using  the  roerve 
method  of  accounting  under  sec  tion  ."iHl 
or  593.  the  following  additional  rules 
apply  in  computiag  a  reasonable 
addition  to  a  reserve — 

(1)  To  determine  the  amount  of  total 
loans  outstanding,  the  outstanding 
balance  on  a  debt  that  is  marked  to 
market  is  increased  or  decreased  bv  the 
amount  of  any  mark-to-market  gain  or 
loss  recognized,  except  that  the 
outstanding  balance  of  the  debt  inny 
never  exceed  the  actual  balance 
currently  due;  and 

(2)  If  the  reasonable  addition  to  the 
rt;serve  is  computed  based  on  a 
percentage  of  taxable  income,  any  gain 
or  loss  attributable  to  marking  a  debt  tt> 
market  must  be  taken  into  account  in 
computing  taxable  income. 

(h)  Example.  This  example  illustrates 
paragraphs  (f)  and  (g)  of  this  section. 

Example. 

(i)  B.  a  calendar  year  taxpayer,  is  a  d''ul>-r 
that  marks  some  of  its  debts  to  ir.jrk-I  unHer 
se*  tion  475;a)|2).  .■\dd:tionally.  /•  -  :  i'-ink 
that  accounts  for  bad  debts  us..j  ;;•••  ^fi  tion 
585  reserve  meihcjd  of  accoun:;.-!!}.  H  has  not 
made  an  election  to  use  the  conformity 
method  of  accounting  described  in  «s  1  166- 
2(d)(3). 

(li)  On  December  31.  1995.  B  h.is  toliil 
loans  outstanding  of  Si. 000. 000  aiid  a  h.id 
debt  reserve  balan<e  of  511)00.  Amons;  the 
loans  that  B  marks  to  market  is  loan  .Y  On 
Fanuarv- 1.  1995.  loan  A  had  a  t'ouk  and  t.ix 
basis  of  5100.  During  the  tax.ible  vear  le.ni. 
taxable  became  partially  wor!.''.!i's-.  .im")  H 
charged  off  the  loan  by  S.i  Thiis.  io.in  .Y  h.ul 
a  book  basis  of  595  and  a  tax  h.isis  e!  SlOO 
The  fair  m.irket  value  ni  le.ui  .Y  w.is  .S<M  nn 
DeceintxT  11    1995 

(iii)  B'  onipiiles  ihe  ,11'iontit  nl  >;.im  er  liis> 
tu  lie  ;,ik<'n  r.-.io  .)•  ■  <<u!i!  ■.uuiiT  si-i  tinn 
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475(a)(2)  w 
nilesof  pa 
paragraph 
adjusted  ta; 
reduced  by 
determi 
acxount  a 
the  differe 
loan  X  of 
paragraph 
fair  market 

(iv) 
di'duction 
rather  than 
totally 
partia 
debts.  In 
the  reserve 
the  amoun 
S6  ($5  c 
plus  SI  ma 

(v)On 
market  val 
(and  outs 
No  additio 
respect  to 
determines 
S3  mark- 
X  Because 
bad  debt 
pntire  S3  i 
credited  to 
paragraph 
a  reasonai 
B  does  not 
loans  outs 
gain. 

the  balanc( 
actual 
See  paragri 

Par.  4 

read  as 


Federal  Register  /  Vol.  60,  No.  2  /  Wednesday,  January  4.  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  HO.  No.  2  /  Wednesday.  January  4.  1995  /  Pro{)Osed  Rules 


405 


th  respect  to  loan  X  using  the 
rjigraph  (f)  of  this  section.  Under 
(1)  of  this  section,  B  treats  the 
basis  of  loan  X  as  having  been 
the  $5  charge-off.  Thus.  0 
it  is  required  to  take  into 
mark-to-market  loss  based  on 

between  B's  adjusted  basis  in 
5.  as  determined  under 

1)  of  this  section,  and  loan  Xs 
ifalue  of  S94. 

B  decides  to  claim  a  bad  debt 
ith  respect  to  loan  X  in  1995. 
waiting  until  lean  X  b«:omes 
Thus.  B  charges  the  $5  of 
ness  to  its  reserve  for  bad 
cc  mputing  a  reasonable  addition  to 
under  section  5851b),  B  reduces 
of  its  total  loans  outstanding  by 
to  the  reserve  for  bad  debts, 
k-to-market  loss). 
December  31,  1997,  loan  Xhjs  a  fair 
of  593  and  an  adjusted  basis 
ding  principal  balance)  of  ."590. 
al  worthlessness  occurred  with 

A' in  1996  or  1997.  B 
that  it  is  required  to  recognize  a 
tolmarket  gain  with  respect  to  loan 
B  previously  charged  $5  to  the 

e  wiih  respect  to  loan  X,  the 
a  recovery  item  and  must  be 
the  bad  debt  reserve.  See 
0(2)  of  this  section.  In  computing 
addition  to  the  reserve  for  1997, 
ncrease  the  balance  of  its  total 
ing  by  the  S3  mark-fo-market 
that  adjustment  would  increase 
to  an  amount  in  excess  of  the 

ing  principal  balance  of  S90. 
ph  (gl(l)  of  this  section. 

Jection  1.475(a)-2  is  added  to 


nes  that 
SI 

rce  I 

SMS. 
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I  fa 

Furt)  er 


wor  hless. 
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fo  lows: 


§  1  A75{a)-b    Mark  to  market  upon 
dispositioi  i  of  security  by  a  dealer. 

(a)  Gen  'ral  rule.  If  a  dealer  in 
securities  ceases  to  be  the  owner  of  a 
security  f  )r  federal  income  tax  purposes 
and  if  the 
marked  t( 
if  the  dea 


security  would  have  been 
market  under  section  475(a) 
er's  taxable  year  had  ended 
immediafcly  before  the  dealer  ceases  fo 
own  it.  th  Rn  (whether  or  not  the  security 
is  inventi  ry  in  the  hands  of  the  dealer) 
the  deale  must  recognize  gain  or  loss 
on  the  <if<  urity  as  if  it  were  sold  for  its 
fair  mark  ;t  value  immediately  before  the 
dealer  cei  ses  to  own  it.  and  gain  or  loss 
is  taken  i  ito  account  at  that  time.  The 
amount  o  "  any  gain  or  loss  subsequently 
realized  i  lust  be  properly  adjusted,  in 
the  form  )f  a  basis  adjustment  or 
otherwis( ,  for  gain  or  loss  taken  into 
account  i  nder  this  paragraph  (a).  See 
§  1.475Cb  -4(b)  for  the  rule  governing 
when  a  si  curity  with  substituted  basis 
must  be  i  ientified  if  it  is  to  be  exempted 
from  the  ipplication  of  section  475(a). 

(b)  £.vo  tnple.  The  nde  of  paragraph  (a) 
of  this  se  ;tion  is  illustrated  by  the 
followinj  example. 

Exam  pi  >. 


JMI 


(i)  Facts.  D  is  a  dealer  in  securities  within 
the  meaning  of  section  475(c)(1)  and  is  a 
member  of  a  consolidated  group  that  uses  the 
calendar  year  as  its  taxable  year.  On  February 
1,  1995,  D  acquired  forSlOO  a  debt 
instrument  issued  by  an  unrelated  party.  On 
June  1. 1995,  Dsold  the  debt  instrument  to 
another  member  of  the  group.  Ml.  for  SI  10, 
which  was  the  fair  market  value  of  the 
security  on  that  date.  D  would  have  been 
required  to  mark  the  debt  instniment  to 
market  under  section  475(a)  if  its  taxablf  year 
had  ended  immediately  before  it  sold  the 
debt  instrument  to  Ml 

(ii)  Holding.  Under  paragraph  (a)  of  this 
section,  D  marks  the  debt  instniment  to 
market  immediately  before  the  sale  to  Ml  and 
takes  into  account  SlO  of  gain.  The  gain  is 
not  deferred  intercompany  gain.  As  a  result, 
D's  basis  in  the  debt  instrument  increases  to 
SI  10  immediately  before  the  sale. 
Accordingly,  there  is  no  gain  or  loss  on  the 
sale,  and  MJ's  basis  in  the  debt  instrument 
is  SI  10. 

Par.  5.  Section  1.475(a)-3  is  added  to 
read  as  follows: 

§  1 .475(a)-3    Acquisition  by  a  dealer  of  a 
security  with  a  substituted  basis. 

(a)  Scope.  This  section  applies  if — 

(1)  A  dealer  in  securities  acquires  a 
security  that  is  subject  to  section  475(a) 
and  the  dealer's  basis  in  the  security  is 
determined,  in  whole  or  in  part,  by 
reference  to  the  basis  of  that  security  in 
the  hands  of  the  person  from  whom  the 
security  was  acquired;  or 

(2)  A  dealer  in  securities  acquires  a 
security  that  is  subject  to  section  475(a) 
and  the  dealer's  basis  in  the  security  is 
determined,  in  whole  or  in  part,  by 
reference  to  other  property  held  at  any 
time  by  the  dealer. 

(V))  Rules.  If  this  section  applies  to  a 
security — 

(1)  Section  475(a)  applies  only  to 
changes  in  value  of  the  security 
occurring  after  the  acquisition;  and 

(2)  Any  built-in  gain  or  loss  with 
respect  to  the  security  (based  on  the 
difference  between  the  fair  market  value 
of  the  security  on  the  date  the  dealer 
acquired  it  and  its  basis  to  the  dealer  on 
that  dale)  is  taken  into  account  at  the 
time,  and  has  the  character,  provided  by 
the  sections  of  the  Code  that  would 
apply  to  the  built-in  gain  or  loss  if 
section  475(a)  did  not  apply  to  the 
security 

Par.  6.  Section  1.475(b)-3  is  added  to 
read  as  follows: 

§  1 .475{b)-3    Exemption  of  securities  in 
certain  securitization  transactions. 

(a)  Exemption  of  contributed  asi,ets.  If 
a  taxpayer  expects  to  contribute 
securities  (for  example,  mortgages)  to  a 
trust  or  other  entity,  including  a  REMIC, 
in  exchange  for  interests  therein 
(including  ownership  interests  or  debt 
issued  by  die  trust  or  other  entity),  the 


contributed  securities  qualify  as  held  for 
investment  (within  the  meaning  of 
section  475(b)(1)(A))  or  not  held  for  s;ile 
(within  the  meaning  of  section 
475(b)(1)(B))  only  if  the  taxpayer 
expects  each  of  the  interests  received 
(whether  or  not  a  security  within  the 
meaning  of  section  475(c)(2))  to  be 
either  held  for  investment  or  not  held 
for  sale  to  customers  in  the  ordinary 
course  of  the  taxpayer's  trade  or 
business. 

(b)  Exemption  of  resulting  interests — 
(1 )  General  rule.  If  a  taxpayer 
contributes  securities  to  a  trust  or  other 
entity  in  exchange  for  interests  therein 
(including  ownership  interests  or  debt 
is.sued  by  the  trust  or  other  entity)  and 
if,  for  federal  income  tax  purposes,  the 
ownership  of  the  interests  received  is 
not  treated  as  ownership  of  the 
securities  contributed,  the  interests 
received  may  be  identified  as  being 
described  in  section  475(b)(1),  even  if 
some  or  all  of  the  contributed  securities 
were  not  so  described  and  could  not 
have  been  so  identified.  For  purposes  of 
determining  the  timeliness  of  an 
identification  of  an  interest  received,  the 
interest  is  treated  as  acquired  on  the  day 
of  its  receipt. 

(2)  Examples.  The  following  examples 
illustrate  the  principles  of-paragraph 
(b)(1)  of  this  section. 

Example  1  Identification  of  HEMIC  regular 
interests.  If  a  taxpayer  holds  mortgages  that 
are  marked  to  market  under  section  475  and 
the  taxpayer  contributes  the  mortgages  to  a 
REMIC  in  exchange  for  RE.VIIC  regular 
interests  that  are  described  in  section 
475(h)(1).  the  taxpayer  may  identify  the 
reguUr  interests  as  exempt  from  mark-to- 
market  treatment.  This  is  permissible  because 
REMIC  regular  interests  are  debt  securities 
issued  by  the  HEMIC  and  do  not  rt'preseiit 
continued  ownership  of  the  contributed 
mortgages. 

Example  2  Identification  of  interests  in  a 
grantor  trust.  If  a  taxpayer  contributes 
securities  to  a  grantor  trust  and  receives 
beneficial  interests  therein  and  if  the 
taxpayer  marked  thu  contributed  securities  to 
market  under  section  475.  the  taxpayer 
cannot  identify  the  beneficial  interests  in  the 
grantor  trust  as  exempt  from  mark-to-markef 
treatment.  Because  ownership  of  a  beneficial 
interest  in  a  grantor  trust  represents 
continued  ownership  of  an  undivided 
interest  in  the  contributed  assets,  no  new 
security  has  been  acquired. 

Par.  7.  Section  1.475(b)l-4  is  added 
to  read  as  follows: 

§  1.475(b)-4    Exemptions— Identification 
requirements. 

(a)  Identification  of  the  basis  far 
exemption.  An  identification  of  a 
security  as  exempt  does  not  satisfy 
section  475(b)(2)  if  it  fails  to  identify  the 
subparagraph  of  section  475(b)(1)  in 
v/hich  the  security  is  described. 


(b)  Time  for  identifying  a  security  with 
a  substituted  basis.  For  piu-poses  of 
determining  the  timeliness  of  an 
identification  under  section  475(b)(2), 
the  date  that  a  dealer  acquires  a  security 
is  not  affected  by  whether  the  dealer's 
basis  in  the  security  is  determined,  in 
whole  or  in  part,  either  by  reference  to 
the  basis  of  the  security  in  the  hands  of 
the  person  from  whom  the  security  was 
acquired  or  by  reference  to  other 
property  held  at  any  time  by  the  dealer. 
.See  §  1.475(a)-3  for  rules  governing  how 
the  dealer  accounts  for  such  a  security 

if  this  identification  is  not  made. 

(c)  Securities  involved  in  integrated 
transactions  under  §1.1275-6— {^] 
Definitions.  The  following  terms  are 
used  in  this  paragraph  (c)  with  the 
meanings  that  are  given  to  them  by 

§  1.1275-6:  integrated  transaction, 
legging  into,  legging  out,  qualifying  debt 
instrument.  §  1.1275-6  hedge,  and 
synthetic  debt  instrument. 

(2)  Synthetic  debt  held  by  a  taxpayer 
as  a  result  of  legging  in.  If  a  ta;<payer 
becomes  the  holder  of  a  synthetic  debt 
instrument  as  the  result  of  legging  into 
an  integrated  transaction,  then,  for 
purposes  of  the  timeliness  of  an 
identification  under  section  475(b)(2). 
the  synthetic  debt  instrument  is  treated 
as  having  the  same  acquisition  date  as 
the  qualifying  debt  instrument.  A  pre- 
l'.!g-in  identification  of  the  qualifving 
debt  instrument  under  section  475(b)(2) 
applies  to  the  synthetic  debt  instrument 
i>s  well, 

(3)  Securities  held  after  legging  out.  If 
a  taxpayer  legs  out  of  an  integrated 
transaction,  then,  for  purposes  of  the 
timeliness  of  an  identification  under 
section  475(b)(2),  the  qualifying  debt 
instrument,  or  the  §  1.1275-^  hedge, 
that  remains  in  the  taxpayer's  hands  is 
generally  treated  as  having  been 
acquired,  originated,  or  entered  into,  as 
the  case  may  be,  immediately  after  the 
leg-out.  If  any  loss  or  deduction 
determined  under  §  1.1275-6(d)(2)(ii)(B) 
is  disallowed  by  §  1.1275-6(d)(2)(ii)fD) 
(which  disallows  deductions  when  a 
taxpayer  legs  out  of  an  integrated 
transaction  within  30  days  of  legging 
in),  then,  for  purposes  of  this  section 
and  section  475(b)(2),  the  qualif\'ing 
debt  instrument  that  remains  in  the 
taxpayer's  hands  is  treated  as  having 
been  acquired  on  the  same  date  that  the 
'ivnthetic  debt  instrument  was  treated  as 
having  been  acquired. 

Par.  8.  Section  1.475(c)-l,  as 
proposed  on  December  29.  1993  (58  FR 
t.8798).  is  amended  as  follows: 

1  The  heading  of  the  section  is 
revised. 

2.  Paragraphs  (c)  and  (d)  are  added. 

:<.  The  revision  and  additions  read  as 
folious: 


§1.475(c)-1 
securities. 


Definitions— Dealer  in 


(c)  Dealer-customer  relationship. 
Whether  a  taxpayer  is  transacting 
business  with  customers  is  determined 
on  the  basis  of  all  of  the  facts  and 
circumstances. 

(1)  (Reserved), 

(2)  Transactions  described  in  section 
475(c)(lj(B).  For  purposes  of  section 
475(c)(1)(B),  the  term  dealer  in 
securities  includes,  but  is  not  limited  to. 
a  taxpayer  that,  in  the  ordinary  course 
of  the  taxpayer's  trade  or  business, 
regularly  holds  itself  out  as  being 
willing  and  able  to  enter  into  either  side 
of  a  transaction  enumerated  in  section 
475(c)(1)(B).  An  example  of  a  taxpayer 
willing  to  enter  into  either  side  of  a 
transaction  is  a  taxpayer  willing  to  enter 
into  an  interest  rate  swap  and  either  pav 
a  fixed  interest  rate  and  receive  a 
fioating  rate  or  pay  a  floating  rate  and 
receive  a  fixed  rate. 

(d)  Issuance  of  life  insurance 
products.  A  life  insurance  company  that 
is  not  otherwise  a  dealer  in  securities 
under  section  475(c)(1)  does  not  become 
a  dealer  solely  because  it  regularly 
issues  life  insurance  products  to  its 
customers  in  the  ordinary  course  of  a 
trade  or  business.  For  purposes  of  the 
preceding  sentence,  tite  term  life 
insurance  product  means  a  contract  that 
is  treated  for  federal  income  tax 
purposes  as  an  annuity,  endowment,  or 
life  insurance  contract.  See  scctionj^  817 
and  7702. 

Par.  9.  Section  1.475(c)-2,  as 
proposed  on  December  29,  1993  (58  FR 
68798),  is  amended  as  follows: 

1.  The  heading  of  the  section  is 
revised. 

2.  Paragraph  (a)(2)  is  revi.sfid. 

3.  Paragraph  (a)(3)  is  amended  by 
adding  ';  or    in  lieu  of  the  period  at  the 
end  of  that  paragraph. 

4.  Paragraph  (a)(4)  and  paragraph  (d) 
are  added. 

5.  The  revisions  and  additions  read  as 
follows: 

§1.475(c)-2    Definitions — Security, 
(a)  *   *   * 

(2)  A  debt  issued  by  the  taxpayer 
(including  a  synthetic  debt  instrument, 
within  the  meaning  of  §  1275-6(b).  that 
the  taxpayer  is  treated  as  having  issued 
as  a  result  of  an  integrated  transaction 
under  <^  1.1 275-(6); 

(3)  *    *   -^  ;  or 

(4)  A  RE.V!IC  residual  interest,  or  an 
interest  or  arrangement  that  is 
determined  by  the  Commissioner  to 
have  substantially  the  same  pf.onon.ic 
effect,  if  the  residual  interest  or  the 


interest  or  arrangement  is  acquired  on  or 
after  January  4. 1995. 

•        «        •        •        • 

(d)  Synthetic  debt  held  by  a  taxpayer 
as  a  result  of  an  integrated  transaction 
under  §  1.1275-6.  If.  as  the  result  of  an 
integrated  transaction  under  §  1.1275-6. 
a  taxpayer  is  treated  as  the  holder  of  a 
synthetic  debt  instrument  (within  the 
meaning  of  §1.1 275-6(b)),  the  synthetic 
debt  instrument  is  a  security  held  by  the 
taxpaver  within  the  meaning  of  section 
475(c)(2)(C).  Set  §1.475(b)-4(c)  for  rides 
governing  identification  of  such  a 
synthetic  debt  instrument  for  purposes 
of  section  475(b). 

Par.  10.  Section  1.475(e)-l.  as 
proposed  on  December  29,  1993  (58  FR 
68798),  is  revised  to  read  as  follows 

§1.475(e)-1.    Effective  dates. 

(a)  Taxable  years  ending  on  or  after 
December  31. 1993.  The  following 
sections  apply  to  taxable  years  ending 
on  or  after  December  31.  1993: 

§§  1.475(b)-l  (concerning  the  scope  of 
exemptions  from  mark-to-market 
requirement),  1.475(b)-2  (concerning 
transitional  issues  relating  to 
e.xemptions).  1.475(c)-l(a)  (concerning 
sellers  of  nonfinancial  goods  and 
ser\-ices)  and  (b)  (concerning  taxpayers 
that  purchase  .securities  but  do  not  st'll 
more  than  a  negligible  portion  of  thf 
securities),  1.475(c)-2  (concerning  th'- 
definition  of  security),  and  1.475(d)- 1 
(concerning  the  character  of  gain  or 
loss).  .\ote,  however,  that,  by  its  tertus. 
§  1.475(c)-2(a)(4)  applies  only  to 
interests  or  arrangements  thai  are 
acquired  on  or  after  January  4.  1995.  and 
the  integrated  transactions  to  which 
4)  1.4r5(c)-2(d)  applies  will  exist  onl\ 
after  the  effective  date  of  §  1.1275-6. 

(b)  Taxable  years  beginning  on  in 
after fanuary  1 .  1995.  The  follnuing 
sections  apply  to  ta.xable  years 
beginning  on  or  after  January  1,  Ti'j5 
^tj  1.475ia)-l  (concerning  mark  to 
market  accountmg  for  debt  instrunifuts) 
and  1.475(c)-l(c)  (concerning  the 
dealer-customer  relationship)  and  (dj 
(concerning  the  issuance  of  life 
insurance  products). 

(c)  Securities  acquired  on  or  ujti-r 
January  4.  1995.  The  fulknving  sectimis 
apply  to  securities  acquin-d.  originated 
or  entered  into  on  or  after  Janu;i.'-\'4. 
1995:  <»4(  1.475(a)-3  (concerning 
acquisition  by  a  dealer  of  a  securitv  with 
a  substituted  basis),  1.4r5(b)-3(d) 
(concerning  securities  the  taxpayer 
e.xpects  to  contribute  to  d  trust  or  oth'-r 
entity  in  a  securitization  tr,in>.iu.;ioril. 
and  1.47.">(b)-3(b)  (c(»iu:erning  se*uiili  ■•- 
received  in  a  securitization  tr.msartiin) 

(d)  Events  oc-tming  on  nr  ult'r 
jir.uary 4.  l^'^l. 
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(1)  Section  1.475(a)-2  (concerning 
marking  a  security  to  market  upon 
disposition)  applies  to  dispositions 
occurrin  5  on  or  after  January  4,  1995. 

(2)  Section  1.475(b)-4  (concerning  the 
identificption  requirements  for 
obtaining  an  exemption  from  mark-to- 
market  tweatment)  applies  to 
identifications  made  on  or  after  January 
4, 1995. 1 

Margaret  Miliier  Richardson, 

Commissioner  of  Interval  Revenue. 
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Accuracy-related  Penalty 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasur  . 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 
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:  This  document  contains 
regulations  which  provide 
as  to  when  a  taxpayer  may  rely 
advice  of  others  as  evidence  of 
cause  and  good  faith  within 
of  section  6664(c)  of  the 
Revenue  Code  of  1986  for 
of  avoiding  the  accuracy- 
penalty  of  section  6662,  and 

reasonable  cause  and 
h  within  the  meaning  of  section 
IS  it  applies  to  the  substantial 
penalty  of  section 
with  respect  to  tax  shelter 
a  corporation.  The  proposed 
implement  changes  to  the 
related  penalty  under  section 
were  made  by  Title  VII  of  the 
Round  Agreements  Act  (the 
lementing  the  Uruguay  Round 
General  Agreement  on  Tariffs  and 
nally.  this  document  provides 
a  public  hearing  on  the 
amendments  to  the 


ati  )ns. 


'  Vritten  comments  must  be 
by  April  7. 1995.  The  IRS 
intendslto  hold  a  public  hearing  on 

pi  oposed  regulations^jn  April  28, 
inning  at  10  a.m.  Persons 
to  speak  at  the  hearing  must 
)utlines  of  their  comments  by 
1995. 


Send  submissions  to: 
Revenue  Service,  Attn: 
CORP:T:R  (IA-55-94).  room 
7604,  Ben  Frankhn  Station, 
on,  DC  20044.  The  public 
will  be  held  in  the  IRS 
itoium.  Internal  Revenue  Building, 


PDB 

n;tc 


1111  Constitution  Avenue,  NW. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations.  David  L. 
Meyer,  202-622-6232;  concerning 
submissions.  Christina  Vasquez,  202- 
622-6803.  (These  are  not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  6662  of  the  Internal  Revenue 
Code  (Code)  imposes  an  accuracy- 
related  penalty  on  certain 
underpayments  of  tax.  Section  6664(c) 
provides  that  no  accuracy-related 
penalty  is  imposed  with  respect  to  any 
portion  of  an  underpayment  if  it  is 
shown  that  there  was  a  reasonable  cause 
for  such  portion  and  that  the  taxpayer 
acted  in  good  faith  with  respect  to  such 
portion. 

Under  ciurent  regulations  interpreting 
sections  6662  and  6664.  a  taxpayer's 
good  faith  reliance  on  the  advice 
(including  an  opinion)  of  a  professional 
tax  advisor  may  be  taken  into  account 
for  purposes  of  determining  whether  the 
taxpayer  will  be  subject  to  an  accuracy- 
related  penalty.  See,  e.g.,  §§  1.6662- 
4(g)(4)(ii)  and  1. 6664-4 (b). 

Section  6662(b)(2)  of  the  Code 
imposes  a  penalty  for  a  substantial 
understatement  of  income  tax.  An 
understatement  is  substantial  if  it 
exceeds  the  greater  of  10  percent  of  the 
tax  required  to  be  shown  on  the 
taxpayer's  return  for  the  taxable  year,  or 
$5,000  ($10,000  in  the  case  of  a 
corporation  other  than  an  S  corporation 
or  a  personal  holding  company).  An 
understatement  is  defined  as  the  excess 
of  (1)  the  amount  of  tax  required  to  be 
shown  on  the  taxpayer's  return,  over  (2) 
the  amount  of  tax  imposed  which  is 
showrn  on  the  return,  reduced  by  any 
rebate. 

The  Code  provides  that  the  amount  of 
an  understatement  is  reducred  to  the 
extent  that  certain  conditions  are  met. 
For  example,  section  6662(d)(2),  prior  to 
amendment  by  the  Act  (Pub.  L.  103- 
465),  provided  that  an  understatement  is 
reduced  by  the  portion  of  the 
understatement  attributable  to  a  tax 
shelter  item  of  the  taxpayer  (the  section 
6662  tax  shelter  rule)  if:  (1)  there  is 
substantial  authority  for  the  taxpayer's 
treatment  of  the  tax  shelter  item;  and  (2) 
the  taxpayer  reasonably  believed  (at  the 
time  its  return  was  filed)  that  its 
treatment  of  such  item  was  more  likely 
than  not  the  proper  treatment. 

The  substantial  understatement 
penalty  was  first  adopted  in  section  323 
of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982.  Pub.  L.  97- 
248.  At  that  time.  Congress  believed  that 


the  new  standards  would  "assure  that 
taxpayers  who  take  highly  aggressive 
filing  positions  are  penalized  while 
those  who  endeavor  in  good  faith  to 
self-assess  are  not  penalized"  and  that, 
with  respect  to  tax  shelters,  "if  the 
principal  purpose  of  a  transaction  is  the 
reduction  of  tax,  it  is  not  unreasonable 
to  hold  participants  to  a  higher  standard 
than  ordinary  taxpayers."  H.R.  Conf. 
Rep.  No.  97th  Cong.,  2d  Sess.  575-76 
(1982),  1982-2  C.B.650.  More  recently. 
Congress  has  been  concerned  that  the 
substantial  understatement  penalty  has 
not  been  effectively  deterring  corporate 
tax  shelter  transactions  and  thus,  in 
Section  744  of  the  Act,  eUminated  the 
section  6662  tax  shelter  rule  as  it 
applies  to  corporations.  As  a  result  of 
this  change,  "the  standards  applicable 
to  corporate  tax  shetlers  are  tightened" 
and  "in  no  instance  [will]  this 
modification  result  in  a  penalty  not 
being  imposed  where  a  penalty  would 
have  been  imposed  under  prior  law."  S. 
Rep.  No.  412,  103d  Cong.,  2d  Sess.  165 
(1994):  H.R.  Rep.  No.  826, 103d  Cong.. 
2d  Sess.  198-99  (1994).  The  change  is 
effective  for  transactions  occurring  after 
December  8, 1994. 

The  proposed  regulations  set  forth  in 
this  document  address  issues  related  to 
the  section  6662  lax  shelter  rule  and  the 
reasonable  cause  exception  of  section 
6664.  Thisguidance  includes,  but  is  not 
limited  to,  rules  that  reflect  the 
amendment  of  section  6662  by  the  Act. 

Explanation  of  Provisions 

Reliance  on  Tax  Advisor 

The  proposed  regulations  set  forth 
general  rules  clarifying  when  a  taxpayer 
may  be  considered  to  have  reasonably  . 
relied  in  good  faith  upon  advice 
(including  an  opinion  provided  by  a 
professional  tax  advisor).  These  rules 
apply  to  all  taxpayers  and  to  both  tax 
shelter  items  and  non-tax  shelter  items. 
In  particular,  the  rules  apply  in 
determining  whether  reasonable  cause 
and  good  faith  exist  for  purposes  of 
section  6664(c)  and  also  apply  in 
determining  whether  a  taxpayer  other 
than  a  corporation  is  considered  to  have 
reasonably  relied  in  good  faith  on  an 
opinion  in  order  to  satisfy  the 
"reasonable  belief  requirement  of  the 
section  6662  tax  shelter  rule. 

In  general,  the  proposed  regulations 
require  advice  to  be  based  on  all 
material  facts  (including,  for  example, 
the  taxpayer's  purposes  for  entering  into 
a  transaction)  and  to  relate  applicable 
law  to  such  facts  in  reaching  its 
conclusion.  The  advice  must  not  be 
based  upon  unreasonable  factual  or 
legal  assumptions  (including 
assumptions  as  to  future  events),  nor 


unreasonably  rely  on  the 
representations,  findings  or  agreements 
of  the  taxpayer  or  any  other  person. 

Reasonable  Cause  for  Tax  Shelter  Items 
of  a  Corporation 

The  proposed  regulations  provide 
additional  guidance  with  respect  to  the 
application  of  the  reasonable  cause 
exception  of  section  6664(c)  to  a 
substantial  understatement  penalty 
attributable  to  a  tax  shelter  item  of  a 
corporation.  These  changes  apply  only 
to  corporations.  Accordingly,  no 
inference  is  intended  with  respect  to  the 
application  of  section  6664(c)  to  a 
substantial  understatement  penalty 
attributable  to  a  tax  shelter  item  of  a 
taxpayer  other  than  a  corporation. 
Treasury  and  the  IRS  invite  comments 
as  to  the  need  for  clarification  of  the 
appUcation  of  this  exception  to  such 
items. 

The  proposed  regulations  provide  that 
a  corporation's  legal  justification  may  be 
taken  into  account,  as  appropriate,  in 
establishing  that  the  corporation  acted 
with  reasonable  cause  and  in  good  faith 
in  its  treatment  of  a  tax  shelter  item  only 
if  there  is  substantial  authority  for  the 
treatment  of  the  item  and  the 
corporation  reasonably  believes  in  good 
faith  that  such  treatment  is  more  likely 
than  not  the  proper  treatment.  For  this 
purpose,  legal  justification  includes  any 
justification  relating  to  the  treatment  or 
characterization  under  the  Federal  tax 
law  of  the  tax  shelter  item  or  of  the 
entity,  plan  or  arrangement  that  gave 
rise  to  the  item.  Thus,  a  taxpayer's  belief 
(whether  independently  formed  or 
based  on  the  advice  of  others)  as  to  the 
merits  of  the  taxpayer's  underlying 
position  is  a  legal  justification. 
Satisfaction  of  the  substantial  authority 
and  reasonable  belief  criteria  is  an 
important  factor  to  be  considered  in 
determining  whether  the  taxpayer  acted 
with  reasonable  cause  and  in  good  faith. 
However,  it  is  not  necessarily 
dispositive.  A  corporation  will  qualify 
for  the  reasonable  cause  and  good  faith 
exception  only  if.  under  all  pertinent 
facts  and  circumstances,  it  acted  with 
reasonable  cause  and  in  good  faith. 

The  proposed  regulations  also  provide 
that  facts  and  circumstances  other  than 
a  corporation's  legal  justification  may  be 
taken  into  account,  as  appropriate,  in 
determining  whether  it  acted  with 
reasonable  cause  and  in  good  faith, 
regardless  of  whether  the  substantial 
authority  and  reasonable  belief 
requirements  are  satisfied. 

The  provisions  relating  to  the 
reasonable  cause  and  good  faith 
exception  with  respect  to  corporate  tax 
shelters  apply  only  for  purposes  of  the 
substantial  understatement  penalty.  No 


inference  is  intended  with  respect  to 
how  the  reasonable  cause  exception 
may  apply  to  the  negligence  penahy  of 
section  6662(b)(1).  The  proposed 
regulations  do  not  alter  the  definitions 
of  tax  shelter  or  tax  shelter  items 
contained  in  §  1.6662-4(g)(2)  and  (3). 

Conforming  Changes 

The  proposed  regulations  would 
amend  the  existing  regulations  under 
section  6662  to  reflect  the  changes  made 
by  the  Act  and  to  clarify  the  definition 
of  reasonable  belief  under  the  section 
6662  tax  shelter  rule. 

In  addition,  the  proposed  regulations 
clarify  that  the  determination  of 
whether  a  corporate  or  non-corporate 
taxpayer  acted  with  reasonable  cause 
and  in  good  faith  with  respect  to  an 
underpayment  that  is  related  to  an  item 
reflected  on  the  return  of  a  pass-through 
entity  is  made  on  the  basis  of  all 
pertinent  facts  and  circumstant:es. 
including  the  taxpayer's  own  actions,  as 
well  as  the  actions  of  the  pass-through 
entity. 

Proposed  Effective  Date 

The  amendments  contained  in  this 
notice  are  proposed  to  be  effective  for 
returns  the  due  date  of  which 
(determined  without  regard  to 
extensions)  is  after  the  date  on  which 
final  regulations  are  published  in  the 
Federal  Register 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Reguldtorv 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  xor  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  the  adoption  of  these  proposed 
regulations,  consideration  v^ll  be  given 
to  any  written  comments  that  are 
submitted  timely  (a  signed  original  and 
eight  (8)  copies)  to  the  IRS.  All 
comments  will  be  available  for  public 
inspection  and  copying  in  their  entirety. 

A  public  hearing  will  be  held  on  April 
28. 1995,  in  the  IRS  Auditorium, 
Internal  Revenue  Building.  1111 
Constitution  Avenue,  NW.  Washington, 


DC.  Because  of  access  restrictions, 
visitors  will  not  be  admitted  beyond  the 
building  lobby  more  than  15  minutes 
before  the  hearing  starts 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments,  an  outline  of  the 
topics  to  be  discussed,  and  the  time  to 
be  devoted  to  each  topic  by  April  7, 
1995. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  David  L  Meyer, 
Office  of  Assistant  Chief  Counsel. 
Income  Tax  and  Accounting.  IRS. 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  L.S.C.  7805  •   •   • 

Par.  2.  Section  1  6662-0  is  amended 
by  revising  the  entries  for  §§  1.6662- 
2(d)  and  1.6662-4(g)  to  read  as  follows: 

§  1 .6662-0    Table  of  contents. 


§  1  6662-2    Accumcy  related  penalty 

(d)  Effective  date. 

(1)  In  general. 

(2)  Special  rules  for  tax  shelter  items. 


§  1 .6662-4    Substantial  understatement  of 
income  tax 

*         *         •  *         • 

(g)  Items  relating  (o  tax  shelters 
(1)  In  general. 

(i)  Non-corporate  taxpayers, 
(ii)  Corporate  taxpayers. 

(A)  In  general. 

(B)  Special  rule  for  transactions  orr umng 
prior  to  Decemtier  9. 1994. 

(iii)  Disclosure  irrelevant, 
(iv)  Cross-reference. 


40B 


(2)  Tax  sh(  her. 
(i)  Ingeneial. 

(ii)  Mncif  al  purpose. 

(3)  Tax  sh(  Iter  item. 

(4)  Reason  ible  belief, 
(i)  In  genei  al 

(ii)  Facts  a  id  circumstances;  reliance  on 
tax  advii  or. 


addi  ig 
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second  sentence  of  newly 
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a  new  paragraph  (d)(2). 
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ve  date — (1)  In  general. 
as  provided  in  the 
^ntence  and  in  paragraph 
section.  §§1.6662-1 

-5  apply  to  returns  the 
which  (determined  without 
e)|tensions  of  time  for  filing)  is 
31.  1989.   *   *   * 
rules  for  tax  shelter  items. 
)662-4(g)(l)and  1.6662- 
y  to  returns  the  due  date  of 
rmined  without  regard  to 
of  time  for  filing)  is  after  the 
final  regulations  are 
the  Federal  Register. 
)662-4(g)(l)and(4)(as 
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Sf  ction  1.6662-4  is  amended 
paragraphs  (g)(1),  (g)(4),  and 
as  follows: 


in 


in 


§  1 .6662-4    Substantial  understatement  of 
Income  tax. 


(g)  Items 
In  genera 
Tax  sheltei 
paragraph 
taxpayer 
treated  for 
such  items 
return  for  < 
ine  amoun 
and  thus 
items  IS  no  t 
understate  nent 


JMI 


relating  to  tax  shelters — (1) 
i)  Non-corporate  taxpayers. 
items  (as  defined  in 
g){3)  of  this  section)  of  a 

than  a  corporation  are 
purposes  of  this  section  as  if 
were  shown  properly  on  the 
taxable  year  in  computing 
of  tax  shovvnn  on  the  return. 
8  tax  attributable  to  such 
included  in  the 
for  the  year,  if — 


il-A 


oher 


(A)  There  is  substantial  authority  (as 
provided  in  paragraph  (d)  of  this 
section)  for  the  tax  treatment  of  that 
item;  and 

(B)  The  taxpayer  reasonably  believed 
at  the  time  the  return  was  filed  that  the 
tax  treatment  of  that  item  was  more 
likely  than  not  the  proper  treatment. 

(ii)  Corporate  taxpayers — (A)  In 
general.  Except  as  provided  in 
paragraph  (g)(l)(ii)(B)  of  this  section,  all 
tax  shelter  items  (as  defined  in 
paragraph  (g)(3)  of  this  section)  of  a 
corporation  are  taken  into  account  in 
computing  the  amount  of  any 
understatement. 

(B)  Special  rule  for  transactions 
occurring  prior  to  December  9,  1994. 
The  tax  shelter  items  of  a  corporation 
arising  in  connection  with  transactions 
occurring  prior  to  December  9,  1994  are 
treated  for  purposes  of  this  section  as  if 
such  items  were  shown  properly  on  the 
return  if  the  requirements  of  paragraph 
(g)(l)(i)  are  satisfied  with  respect  to 
such  items. 

(iii)  Disclosure  irrelevant.  Disclosure 
made  with  respect  to  a  tax  shelter  item 
of  either  a  corporate  or  non-corporate 
taxpayer  does  not  affect  the  amount  of 
an  understatement. 

(iv)  Cross-reference.  See  §  1.6664— 4(e) 
for  certain  rules  regarding  the 
availability  of  the  reasonable  cause  and 
good  faith  exception  to  the  substantial 
understatement  penalty  with  respect  to 
tax  shelter  items  of  corporations. 
***** 

(4)  Reasonable  belief— [\)  In  general. 
For  purposes  of  section  6662(d)  and 
paragraph  (g)(l)(i)(B)  of  this  section 
(pertaining  to  tax  shelter  items  of  non- 
corporate taxpayers),  a  taxpayer  is 
considered  reasonably  to  believe  that 
the  tax  treatment  of  an  item  is  more 
likely  than  not  the  proper  tax  treatment 
if  (without  taking  into  account  the 
possibility  that  a  return  will  not  be 
audited,  that  an  issue  will  not  be  raised 
on  audit,  or  that  an  issue  will  be 
settled)— 

(A)  The  taxpayer  analyzes  the 
pertinent  facts  and  authorities  in  the 
manner  described  in  paragraph  (d)(3)(ii) 
of  this  section,  and  in  reliance  upon  that 
analysis,  reasonably  concludes  in  good 
faith  that  there  is  a  greater  than  50- 
percent  likelihood  that  the  tax  treatment 
of  the  item  will  be  upheld  if  challenged 
by  the  Internal  Revenue  Service;  or 

(B)  The  taxpayer  reasonably  relies  in 
good  faith  on  the  opinion  of  a 
professional  tax  advisor,  if  the  opinion 
is  based  on  the  tax  advisor's  analysis  of 
the  pertinent  facts  and  authorities  in  the 
manner  described  in  paragraph  (d)(3)(ii) 
of  this  section  and  unambiguously  states 
that  the  tax  advisor  concludes  that  there 


is  a  greater  than  50-percent  likelihood 
that  the  tax  treatment  of  the  item  will  be 
upheld  if  challenged  by  the  Internal 
Revenue  Service. 

(ii)  Facts  and  circumstances:  reliance 
on  professional  tax  advisor.  All  facts 
and  circumstances  must  be  taken  into 
account  in  determining  whether  a 
taxpayer  satisfies  the  requirements  of 
paragraph  (g)(4)(i)  of  this  section. 
However,  in  no  event  will  a  taxpayer  be 
considered  to  have  reasonably  relied  in 
good  faith  on  the  opinion  of  a 
professional  tax  advisor  for  purposes  of 
paragraph  (g)(4)(i)(B)  of  this  section 
unless  the  requirements  of  §  1.6664- 
4(c)(1)  are  met.  The  fact  that  the 
requirements  of  §  1.6664-4(c)(l)  are 
satisfied  will  not  necessarily  establish 
that  the  taxpayer  reasonably  relied  on 
the  opinion  in  good  faith.  For  example, 
reliance  may  not  be  reasonable  or  in 
good  faith  if  the  taxpayer  knew,  or 
should  have  known,  that  the  advisor 
lacked  knowledge  in  the  relevant 
aspects  of  Federal  tax  law. 

(5)  Pass-through  entities.  In  the  case 
of  tax  shelter  items  attributable  to  a 
pass-through  entity,  the  actions 
described  in  paragraphs  (g)(4)(i)(A)  and 
(B)  of  this  section,  if  taken  by  the  entity, 
are  deemed  to  have  been  taken  by  the 
taxpayer  and  are  considered  in 
determining  whether  the  taxpayer 
reasonably  believed  that  the  tax 
treatment  of  an  item  was  more  likely 
than  not  the  proper  tax  treatment. 

Par.  5.  Section  1.6664-0  is  amended 
by  revising  the  entries  for  §§  1.6664-1  (b) 
and  1.6664-4  to  read  as  follows: 

§  1 .6664-0    Table  of  contents. 


§  J. 6664-1     Accuracy-related  and  fraud 
penalties:  definitions  and  special  rules. 

***** 

(b)  Effective  date. 

(1)  In  general. 

(2)  Reasonable  cause  and  good  faith|k 
exception  to  section  6662  penalties. 

***** 

§  1 .6664-4     Reasonable  cause  and  good  faith 
exception  to  section  6662  penalties. 

(a)  In  general. 

(b)  Facts  and  circumstances  taken  into 

account. 

(1)  In  general 

(2)  Examples 

(c)  Reliance  on  opinion  or  advice 

(1)  Fact  and  circumstances:  minimum 
requirements. 

(i)  All  facts  and  circumstances  considered 
(ii)  No  unreasonable  a.ssumptions. 
(iii)  Law  is  related  to  actual  facts. 

(2)  Definitions, 
(i)  Advice. 


(ii)  Material. 

(d)  Pass-through  items. 

(e)  Special  rules  for  substantial 

understatement  penaltj'  attributable  to 
tax  shelter  items  of  corporations. 

(1)  In  general:  facts  and  circumstances. 

(2)  Reasonable  cause  based  on  legal 
justification. 

(i)  Minimum  requirements. 

(A)  Authority  requirement. 

(B)  Belief  requirement. 

(ii)  Legal  justification  defined. 

(3)  Minimum  requirements  not  dispositive. 

(4)  Other  factors. 

(f)  Transactions  between  persons  described 

in  section  482  and  net  section  482 
transfer  price  adjustments.  IReserved) 

(g)  Valuation  misstatements  of  charitable 

deduction  property. 

(1)  In  general. 

(2)  Definitions. 

(i)  Charitable  deduction  property, 
(ii)  Qualified  appraisal, 
(iii)  Qualified  appraiser. 
***** 

Par.  6.  Section  1.6664-1  is  amended 

by: 

1.  Redesignating  the  text  of  paragraph 
(b)  following  the  heading  as  paragraph 
(b)(1),  adding  a  heading  for  newly 
designated  paragraph  (b)(1),  and 
revising  the  text  of  newly  designated 
paragraph  (b)(1). 

2.  Adding  paragraph  (b)(2). 

The  additions  and  revisions  read  as 
follows: 

§  1 .6664-1    Accuracy-related  and  fraud 
penalties;  definitions  and  special  rules. 

***** 

(b)  Effective  date — (1)  In  general. 
Sections  1.6664-1  through  1.6664-3 
apply  to  returns  the  due  date  of  which 
(determined  without  regard  to 
extensions  of  time  for  filing)  is  after 
December  31,  1989. 

(2)  Reasonable  cause  and  good  faith 
exception  to  section  6662  penalties. 
Section  1.6664-4  appUes  to  returns  the 
due  date  of  which  (determined  without 
regard  to  extensions  of  time  for  filing)  is 
after  the  date  on  which  the  final 
regulations  are  published  in  the  Federal 
Register.  Section  1.6664-4  (as  contained 
in  26  CFR  Part  1  revised  April  1,  1994) 
applies  to  returns  the  due  date  of  which 
(determined  without  regard  to 
extensions  of  time  for  filing)  is  on  or 
before  the  date  on  which  the  final 
regulations  are  published  in  the  Federal 
Register  and  after  December  31, 1989, 
subject  to  changes  resulting  from 
Section  744  of  Title  VII  of  the  Uruguay 
Round  Agreements  Act,  Pub.  L.  103—465 
(108  Stat.  4809). 

Par.  7.  Section  1.6664-4  is  amended 
by: 

1 .  Revising  the  last  sentence  of 
paragraph  (a). 

2.  Revising  paragraph  (b)(1). 

3.  Revising  the  introductory  language 
of  paragraph  (b)(2)  and  Example  1. 


4.  Redesignating  paragraphs  (c),  (d) 
and  (e)  as  paragraphs  (d),  (f)  and  (g), 
respectively. 

5.  Revising  newly  designated 
paragraph  (d). 

6.  Adding  new  paragraphs  (c)  and  (e). 
The  revisions  and  additions  read  as 

follows: 

§  1 .6664-4    Reasonable  cause  and  good 
faith  exception  to  section  6662  penalties. 

(a)  *   *   *  Rules  for  determining 
whether  the  reasonable  cause  and  good 
faith  exception  applies  are  set  forth  in 
paragraphs  (b)  through  (g)  of  this 
section. 

(b)  Facts  and  circumstances  taken 
into  account — (1)  In  general.  The 
determination  of  whether  a  taxpayer 
acted  with  reasonable  cause  and  in  good 
faith  is  made  on  a  case-by-case  basis, 
taking  into  account  all  pertinent  facts 
and  circumstances.  (See  paragraph  (e)  of 
this  section  for  certain  rules  relating  to 

a  substantial  understatement  penalty 
attributable  to  tax  shelter  items  of 
corporations.)  Generally,  the  most 
important  fector  is  the  extent  of  the 
taxpayer's  effort  to  assess  the  taxpayer's 
pro|>er  ta.x  liability.  Circumstances  that 
may  indicate  reasonable  cause  and  good 
faith  include  an  honest 
misunderstanding  of  fact  or  law  that  is 
reasonable  in  light  of  all  of  the  facts  and 
circumstances,  including  the 
experience,  knowledge  and  education  of 
the  taxpayer.  An  isolated  computational 
or  transcriptional  error  generally  is  not 
inconsistent  with  reasonable  cause  and 
good  faith.  Reliance  on  an  information 
return  or  on  the  advice  of  a  professional 
tax  advisor  or  an  appraiser  does  not 
necessarily  demonstrate  reasonable 
cause  and  good  faith.  Similarly, 
reasonable  cause  and  good  faith  is  not 
necessarily  indicated  by  reliance  on 
facts  that,  unknown  to  the  taxpayer,  are 
incorrect.  Reliance  on  an  information 
return,  professional  advice  or  other 
facts,  however,  constitutes  reasonable 
cause  and  good  faith  if,  under  all  the 
circumstances,  such  reliance  was 
reasonable  and  the  taxpayer  acted  in 
good  faith.  (See  paragraph  (c)  of  this 
section  for  certain  rules  relating  to 
reliance  on  the  advice  of  others.)  For 
example,  reliance  on  erroneous 
information  (such  as  an  error  relating  to 
the  cost  or  adjusted  basis  of  property, 
the  date  prof>erty  was  placed  in  service, 
or  the  amount  of  opening  or  closing 
inventory)  inadvertently  included  in 
data  compiled  by  the  various  divisions 
of  a  multidivisional  corporation  or  in 
financial  books  and  records  prepared  by 
those  divisions  generally  indicates 
reasonable  cause  and  good  faith, 
provided  the  corporation  employed 
internal  controls  and  procedures. 


reasonable  under  the  circumstances, 
that  were  designed  to  identify  such 
factual  errors.  Reasonable  cause  and 
good  faith  ordinarily  is  not  indicated  by 
the  mere  fact  that  there  is  an  appraisal 
of  the  value  of  property.  Other  factors  to 
consider  include  the  methodology  and 
assumptions  underlying  the  appraisal, 
the  appraised  value,  the  relationship 
between  appraised  value  and  purchase 
price,  the  circumstances  under  which 
the  appraisal  was  obtained,  and  the 
appraiser's  relationship  to  the  taxpayer 
or  to  the  activity  in  which  the  property 
is  used.  (See  paragraph  (g)  of  this 
section  for  certain  rules  relating  to 
appraisals  for  charitable  deduction 
property.)  A  taxpayer's  reliance  on 
erroneous  information  reported  on  a 
Form  VV-2,  Form  1099  or  other 
information  return  indicates  reasonable 
cause  and  good  faith,  provided  the 
taxpayer  did  not  know  or  have  reason  to 
know  that  the  information  was 
incorrect.  Generally,  a  taxpayer  knows 
or  has  reason  to  know  that  the 
information  on  an  information  return  is 
incorrect  if  such  information  is 
inconsistent  with  other  information 
reported  or  otherwise  furnished  to  the 
taxpayer,  or  with  the  taxpayer's 
knowledge  of  the  transaction.  This 
knowledge  includes,  for  example,  the 
taxpayer's  knowledge  of  the  terms  of  his 
employment  relationship  or  of  the  rate 
of  return  on  a  payor's  obligation. 

(2)  Examples.  The  foliovdng  examples 
illustrate  this  paragraph  (b).  TTiey  do  not 
involve  tax  sheher  items.  (See  paragraph 
(e)  of  this  section  for  certain  rules 
relating  to  the  substantial 
understatement  penalty  in  connection 
with  the  tax  shelter  items  of 
corporations.) 

Example  1.  A,  an  individual  calendar  vear 
t.^xpayer,  engages  B.  a  professional  tax 
advisor,  to  give  A  advice  concerning  the 
deductibility  of  certain  state  and  local  taxes. 
A  provides  B  with  full  details  concerning  the 
taxes  at  issue  B  advises  A  that  the  taxes  are 
fully  deductible.  A,  in  preparing  his  own  tax 
return,  claims  a  deduction  for  the  taxes. 
Absent  other  facts,  and  assuming  the  farts 
and  circumstances  surrounding  B's  advice 
and  A's  reliance  on  such  advice  satisfy  the 
requirements  of  paragraph  (c)  of  this  section. 
A  is  considered  to  have  demonstrated  good 
faith  by  seeking  the  advice  of  a  professional 
tax  advisor,  and  to  have  shown  reasonable 
cause  for  any  underpa>Tnent  attributable  to 
the  deduction  claimed  for  the  taxes. 
However,  if  A  had  sought  advice  firom 
someone  that  A  knew,  or  should  have 
known,  larked  knowledge  in  the  relevant 
aspects  of  Federal  tax  law,  or  if  other  facts 
demonstrate  that  A  failed  to  act  reasonably  or 
in  good  faith,  A  would  not  be  considered  to 
have  shown  reasonable  cause  or  to  have 
acted  in  good  faith. 
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proper  tax  treatment  of  the  item  or  the 
taxpayer's  exposure  to  the  accuracy- 
related  penalty  under  section  6662. 

(d)  Pass-through  items.  The 
determination  of  whether  a  taxpayer 
acted  with  reasonable  cause  and  in  good 
faith  with  respect  to  an  underpayment 
that  is  related  to  an  item  reflected  on  the 
return  of  a  pass-through  entity  shall  be 
made  on  the  basis  of  all  pertinent  facts 
and  circumstances,  including  the 
taxpayer's  own  actions,  as  well  as  the 
actions  of  the  pass-throueh  entity. 

(e)  Special  rules  for  substantial 
understatement  penalty  attributable  to 
tax  shelter  items  of  corporations — (1)  In 
general:  facts  and  circumstances.  The 
determination  of  whether  a  corporation 
acted  with  reasonable  cause  and  in  good 
faith  in  its  treatment  of  a  tax  shelter 
item  (as  defined  in  §  1.6662-4(g)(3))  is 
based  on  all  pertinent  facts  and 
circumstancf's.  Paragraphs  (e)(2),  (3)  and 
(4)  of  this  section  set  forth  rules  which 
apply,  in  the  case  of  a  penalty 
attributable  to  a  substantial 
understatement  of  income  tax  (within 
the  meaning  of  section  6662(d)),  in 
determining  whether  a  corporation 
acted  with  reasonable  cause  and  in  good 
faith  with  respect  to  a  tax  shelter  item. 

(2)  Reasonable  cause  based  on  legal 
justification — (i)  Minimum 
requirements.  A  corporation's  legal 
justification  (as  described  in  paragraph 
(e)(2)(ii)  of  this  section)  may  be  taken 
into  account,  as  appropriate,  in 
establishing  that  the  corporation  acted 
with  reasonable  cause  and  in  good  faith 
in  its  treatment  of  a  tax  shelter  item  only 
if  the  authority  requirement  of 
paragraph  (e){2)(i)(A)  of  this  section  and 
the  belief  requirement  of  paragraph 
(e)(2){i)(B)  of  this  section  are  satisfied 
(the  minimum  requirements).  Thus,  a 
failure  to  satisfy  the  minimum 
requirements  will  preclude  a  finding  of 
reasonable  cause  and  good  faith  based 
(in  whole  or  in  part)  on  the 
corporation's  legal  justification. 

(A)  Authority  requirement.  The 
authority  requirement  is  satisfied  only  if 
there  is  substantial  authority  (within  the 
meaning  of  §  1.6662-4(d))  for  the  tax 
treatment  of  the  item. 

(B)  Belief  requirement.  The  belief 
requirement  is  satisfied  only  if,  based  on 
all  facts  and  circumstances,  the 
corporation  reasonably  believed,  at  the 
time  the  return  was  filed,  that  the  tax 
treatment  of  the  item  was  more  likely 
than  not  the  proper  treatment.  For 
purposes  of  the  preceding  sentence,  a 
corporation  is  considered  reasonably  to 
believe  that  the  tax  treatment  of  an  item 
is  more  likely  than  not  the  proper  tax 
treatment  if  (without  taking  into  account 
the  possibility  that  a  return  v\dll  not  be 
audited,  that  an  issue  will  not  be  raised 


on  audit,  or  that  an  issue  will  be 
settled)— 

(1)  The  corporation  analyzes  the 
pertinent  facts  smd  authorities  in  the 
manner  described  in  §  1.6662- 
4(d)(3)(ii).  and  in  reliance  upon  that 
analysis,  reasonably  concludes  in  good 
faith  that  there  is  a  greater  than -50- 
percent  likelihood  that  the  tax  treatment 
of  the  item  will  be  upheld  if  challenged 
by  the  Internal  Revenue  Service;  or 

(2)  The  corporation  reasonably  relies 
in  good  faith  on  the  opinion  of  a 
professional  tax  advisor,  if  the  opinion 
is  based  on  the  tax  advisor's  analysis  of 
the  pertinent  facts  and  authorities  in  the 
mannet  described  in  §  1.6662-4{d)(3)(ii) 
and  unambiguously  states  that  the  tax 
advisor  concludes  that  there  is  a  greater 
than  50-percent  likelihood  that  the  tax 
treatment  of  the  item  will  be  upheld  if 
challenged  by  the  Internal  Revttnae 
Service.  (See  paragraph  (c)  of  this 
section  for  certain  rules  governing 
reliance  upon  the  opinion  of  a 
professional  tax  advisor.) 

(ii)  Legal  justification  defined.  For 
purposes  of  this  paragraph  (e).  legal 
justification  includes  any  justification 
relating  to  the  treatment  or 
characterization  under  the  Federal  tax 
law  of  the  tax  shelter  item  or  of  the 
entity,  plan  or  arrangement  that  gave 
rise  to  the  item.  Thus,  a  taxpayer's  belief 
(whether  independently  formed  or 
based  on  the  advice  of  others)  as  to  the 
merits  of  the  taxpayer's  underlying 
position  is  a  legal  justification. 

(3)  Minimum  requirements  not 
dispositive.  Satisfaction  of  the  minimum 
requirements  of  paragraph  (e)(2)  of  this 
section  is  an  important  factor  to  be 
considered  in  determining  whether  a 
corporation  acted  with  reasonable  cause 
and  in  good  faith,  but  is  not  necessarily 
dispositive. 

(4)  Other  factors.  Facts  and 
circumstances  other  than  a  corporation's 
legal  justification  may  be  taken  into 
account,  as  appropriate,  in  determining 
whether  the  corporation  acted  with 
reasonable  cause  and  in  good  faith  with 
respect  to  a  tax  shelter  item  regardless 
of  whether  the  minimum  requirements 
of  paragraph  (e)(2)  of  this  section  are 
satisfied. 

•        *        «        *        * 

Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revenue. 
[FR  Doc.  95-120  Filed  1-3-95;  8:45  am] 
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Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Parts  4, 5,  and  7 
[Notice  No.  803;  CRD-94-8] 
RIN  AB32 

Alteration  of  Lat)els  on  Containers  of 
Distilled  Spirits,  Wine,  and  Beer 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Department  of  the 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  ATF  is  proposing  to  amend 
the  regulations  in  27  CFR  Parts  4,  5,  and 
7  which  implement  section  205(e)  of  the 
Federal  Alcohol  Administration  Act  of 
1935,  which  makes  it  unlawful  for  any 
person  to  alter,  mutilate,  destroy, 
obliterate,  or  remove  any  mark,  brand  or 
label  on  wine,  distilled  spirits,  or  malt 
beverages  held  for  sale  in  interstate  or 
foreign  commerce  or  after  shipment 
therein.  The  proposed  amendinents  will 
reinstate  a  requirement  that  ATF 
approval  be  obtained  before  relabeling 
distilled  spirits,  and  will  make  it 
unlawful  to  relabel  a  distilled  spirits, 
wine,  or  malt  beverage  container  if  the 
effect  of  such  action  is  to  remove  from 
the  container  or  label  any  information 
required  by  ATF  regulations,  or  a 
product  identification  code  placed  on 
the  product  by  the  producer  for  tracing 
purposes. 

DATES:  Written  comments  must  be 
received  on  or  before  March  6, 1995. 
ADDRESSES:  Send  written  comments  to: 
Chief,  Distilled  Spirits  and  Tobacco 
Branch,  Bureau  of  Alcohol,  Tobacco 
Firearms,  P.O.  Box  50221,  Washington, 
DC  20091-0221.  [Attn:  Notice  No.  803.] 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  J.  Hiland,  Distilled  Spirits  and 
Tobacco  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226  (202-927-8210). 

SUPPLEMENTARY  INFORMATION: 

Background 

Several  producers  and  importers  of 
alcoholic  beverages  have  complained  to 
the  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  that  product 
identification  code  markings  placed  on 
containers  and  labels  of  wines  and 
distilled  spirits  by  producers  for  tracing 
purposes  are  being  removed  or 
mutilated  after  the  product  has  left  the 
producer's  premises.  Such  alterations  of 
labels  or  packages  have  been  permitted 
in  foreign  trade  zones  and  Customs 
bonded  warehouses,  because  ATF 
regulations  do  not  specifically  address 


such  activities,  and  because  product 
identification  codes  are  not  mandatory 
information  under  our  regulations. 
However,  the  effect  of  such  action  is  to 
make  it  impossible  for  the  producers  to 
rely  on  production  codes  to  trade 
mislabeled,  adulterated,  or  unsafe 
products. 

Federal  Alcohol  Administration  Act 

Section  105(e)  of  the  Federal  Alcohol 
Administration  Act  (FAA  Act),  27 
U.S.C.  §  205(e),  authorizes  ATF  to 
prescribe  regulations  relating  to  the 
packaging,  marking,  branding,  labeUng, 
and  size  and  fill  of  container  as  will 
prohibit  deception  of  the  consumer  with 
respect  to  such  products  or  the  quantity 
thereof. 

In  order  to  prevent  the  sale  or 
shipment  or  other  introduction  of 
distilled  spirits,  wine,  or  malt  beverages 
in  interstate  or  foreign  commerce  which 
are  not  bottled,  packaged,  or  labeled  in 
compliance  with  the  regulations,  the 
FAA  Act  jequires  that  prior  to  bottling 
distilled  spirits,  wines,  or  malt 
beverages,  the  producer  or  bottler  must 
obtain  a  certificate  of  label  approval 
covering  the  product.  Similarly,  the  law 
provides  that  no  person  shall  remove 
bottled  distilled  spirits,  wines,  or  malt 
beverages  bom  Customs  custody  for 
consumption  in  bottles,  for  sale  or  any 
other  commercial  purposes,  without 
having  first  obtained  a  certificate  of 
label  approval  covering  the  product. 

Thus,  the  certificate  of  label  approval 
requirement  ensures  that  mislabeled 
distilled  spirits,  wines,  or  malt 
beverages  cannot  be  introduced  in 
interstate  or  foreign  commerce.  To 
ensure  that  products  with  proper  labels 
were  not  altered  once  such  products  had 
been  removed  from  bond,  section  205(e) 
further  provides  as  follows: 

It  shall  be  unlawful  for  any  person  to  alter, 
mutilate,  destroy,  obliterate,  or  remove  any 
mark,  brand,  or  label  upon  distilled  spirits, 
wine,  or  malt  beverages  held  for  sale  in 
interstate  or  foreign  commerce  or  after 
shipment  therein,  except  as  authorized  by 
Federal  law  or  except  pursuant  to  regulations 
of  the  Secretary  of  the  Treasury  authorizing 
relabeling  for  purposes  of  compliance  with 
the  requirements  of  this  subsection  or  of 
State  law. 

Regulations  which  implement  these 
provisions  of  the  FAA  Act,  as  they  relate 
to  wine,  distilled  spirits,  and  malt 
beverages,  are  set  forth  in  title  27,  Code 
of  Federal  Regulations  (CFR),  Parts  4,  5, 
and  7,  respectively.  These  regulations 
provide  for  relabeling  in  certain 
circvunstances. 

Sections  4.30  and  7.20  provide  that 
someone  wanting  to  relabel  must 
receive  prior  permission  from  the 
Regional  Director  (Compliance).  Section 


5.31  does  not  currently  require  prior 
approval  for  the  relabeling  of  distilled 
spirits,  as  long  as  such  relabeling  is 
done  in  accordance  with  an  approved 
certificate  of  label  approval. 

The  regulations  provide  that  distilled 
spirits,  wines  and  malt  beverages  may 
be  relabeled  as  authorized  by  Federal 
law.  Such  products  may  also  be 
relabeled  for  purposes  of  compliance 
with  the  requirements  of  the 
regulations,  or  of  State  law.  Finally, 
there  may  be  added  to  wine  and 
distilled  spirits  bottles,  after  removal 
from  Customs  custody,  or  prior  to  or 
after  removal  from  bonded  premises, 
without  application  for  permission  to 
relabel,  a  label  identifying  the  wholesale 
or  retail  distributor  thereof,  and 
containing  no  reference  whatever  to  the 
characteristics  of  the  product. 

Customs  Bonded  Warehouses  and 
Foreign  Trade  Zones 

The  statutory  prohibition  against  the 
alteration  or  mutilation  of  distilled 
spirits,  wine,  or  malt  beverage  labels 
applies  to  all  products  held  for  sale  in 
interstate  or  foreign  commerce.  The 
terms  of  the  statute  thus  apply  to 
nontaxpaid  domestic  and  imported 
products  held  for  storage  or 
manipulation  in  a  Customs  bonded 
warehouse  or  foreign  trade  zone. 

However,  since  domestic  nontaxpaid 
alcoholic  beverages  bottled  for 
exportation  are  exempt  from  the 
certificate  of  label  approval 
requirement,  and  certificates  of  label 
approval  are  not  required  for  imported 
alcoholic  beverages  until  they  are 
withdrawn  from  Customs  custody  for 
consumption  in  the  United  States,  ATF 
has  previously  taken  the  position  that 
relabeling  activities  could  occur  in  a 
Customs  bonded  warehouse  or  foreign 
trade  zone  without  prior  ATF  approval. 
ATF  regulations  authorize  the  relabeling 
of  alcoholic  beverages  in  Customs 
custody  in  order  to  bring  such  products 
in  comphance  with  a  certificate  of  label- 
approval  prior  to  withdrawal  for 
consumption.  However,  current 
regulations  do  not  specifically  set  forth 
the  limitations  on  other  types  of 
relabeling  activities  in  Customs  bonded 
warehouses  or  foreign  trade  zones.  In 
general,  ATF  saw  no  need  to  scrutinize 
labeling  activities  involving  such 
products  unless  and  until  they  were 
withdrawn  from  Customs  custody  for 
consumption  in  the  United  States. 

While  ATF  has  not  required  that 
persons  relabeling  alcoholic  beverages 
in  Customs  bonded  warehouses  or 
foreign  trade  zones  obtain  prior 
approval,  such  activities  are  subject  to 
regulation  by  the  United  States  Customs 
Service  ("Customs").  Because  the 
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current  regulations  do  not  clarify  the 
scope  of  the  prohibition  against 
alteration  of  Jabels,  there  has  been 
considerablai  confusion  as  to  what  types 
of  labeling  activities  are  authorized  in  a 
Customs  boi^ded  warehouse  or  foreiga 
trade  zone,   j 

ATF  has  t^n  the  position  that  there 
are  restridiotis  as  to  the  removal  of 
mandatory  information  from  don>estic 
nontaxpaid  distilled  spirits,  wdnea.  and 
malt  beverages.  P\irsuant  to  Parts  19,  24, 
and  25,  suchj  products  must  be  marked 
with  certain  maandatory  information, 
which  is  nedessary  to  protect  the 
revenue,  anq  to  ensure  the  tracing  of  the 
product  in  tie  event  of  diversion.  Tkus, 
it  has  been  ATF's  policy  that  such 
mandatory  i|iformation  may  not  be 
removed  froin  products,  regardless  of 
flie  fact  that  ihey  are  in  a  Customs 
bonded  warehouse  or  foreign  trade  zone 
awaiting  eKaortation.  Ho«wever,  this 


policy  is  nol  set  forth  in  the  currenl 
regulations. ! 

ATF  is  t5i«s  proposing  to  amend  the 
regulations  in  parts  4,  5,  and  7  to  clarify 
that  the  proliibition  against  alteration  or 
mutilation  df  labels  applies  to  products 
held  in  a  foifeign  trade  zone  or  customs 
bonded  warehouse.  The  proposed 
amendmentj  will  specify  the  type  of 
relabeling  a<ftivities  permissible  for  both 
domestic  nokitaxpaid  alcohoUc 
beverages  aiid  imported  ak:oholic 
beverages  stored  in  a  Customs  bonded 
warehouse  or  foreign  trade  zone.  Since 
current  regulations  do  not  authorize 
reiBOv^  of  domestic  nontaxpaid  malt 
beverages  to  Customs  bonded 
warehouses  ^nding  exportation,  the 
relabeling  of  malt  beverages  in  Customs 
bonded  war^ouses  is  not  discussed. 

The  proposed  regulations  wili  provide 
that  relabeling  of  distilled  spirits,  vpines, 
and  malt  beverages  in  Customs  banded 
warehousesjor  foreign  trade  zones  can 
be  accomplKhed  without  obtaining 
permission  from  ATF,  as  long  as  such 
relabeling  is  done  under  the  supervision 
of  Customs  officials,  in  compliance  with 
Customs  re4uiiemejits,  and  does  not 
involve  the  removal  from  the  label  or 
package  of  iiformation  made  mandatory 
by  ATF  regi^lations.  The  proposed 
language  cohceming  the  supervision  of 
Customs  offcials  and  compliance  with 
Customs  requirements  is  not  intended  to 
impose  anyinew  requirements;  instead, 
this  language  merely  recognizes  current 
requirements  under  Customs 
regulationsJ  See,  generally  19  C.TJL 
19.11  aad  lJ46-51. 

Prodvct  Identification  Codes. 

The  comtlaints  about  the  mutilation 
of  product  dentification  codes  in 
Customs  be  nded  war«iiouses  and 

fnrpion  tr»r  p  7nn»>«  Virnnoht  10  the 
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surface  an  issue  which  ATF  had 
previously  been  considering — wbether 
lot  identification  numbers  or  product 
identification  codes  shauld  be  made 
mandatory  information  on  consumer 
packages  of  alcoholic  beverages.  Such 
codes  are  not  ciuaently  required  under 
the  regulations.  Instead,  labels  on 
domestic  distilled  spirits,  wines,  and 
malt  beverages  are  merely  required  to 
list  the  name  and  address  of  die  bottler. 
For  imported  products,  the  name  and 
address  of  the  importer  is  required 
information  on  the  label. 

Obviously,  these  requirements 
provide  enough  information  so  that  if  a 
product  is  mislabeled,  adulterated,  or 
poses  a  health  hazard,  it  is  possible  to 
determine  the  source  of  the  product. 
However,  this  does  not  allow  either  ATF 
or  the  producer  to  trace  a  particular 
consumer  package  back  to  a  bottling  line 
or  production  shift. 

Current  regulations  in  Parts  19,  24 
and  25  promulgated  pursuant  to  the 
Internal  Revenue  Code  require  certain 
markings  on  cases  of  distiUed^pirits, 
wines,  and  mah  beverages.  Cases  of 
distilled  spirits  and  wines  must  be 
marked  with  serial  numbers.  These 
markings  are  required  tn  order  to  protect 
the  revenue,  and  to  facilitate  tracing  in 
the  event  of  the  diversron  of  nontaxpaid 
goods.  However,  case  markings  have 
limited  vahie  in  tracing  consumer 
packages  such  as  bottles  and  cans.  Once 
the  product  is  removed  from  tire  case, 
those  markings  are  obviously  of  no 
value  in  tracing  the  product. 

The  purpose  of  product  identification 
codes  (j.e.,  kjt  identification  nnmbers, 
bottling  dates,  freshness  dartes,  ete.l  on 
labels  or  packages  of  products  is  to 
facilitate  the  tracing  of  a  product  for 
safety,  compKamce  or  quality  control 
issues.  For  example,  if  an  alcoholic 
beverage  product  is  found  to  have  been 
tampered  with,  or  contaminated,  any 
type  of  code  whic^  would  enable  the 
tracing  of  the  product  back  to  the 
bottling  line  or  production  batch  would 
be  extremely  valuable  in  determining 
how  the  tampering  or  contamination 
occurred,  and  in  allowing  the  producer 
to  make  an  informed  decision  as  to  the 
extent  of  the  problem,  and  the  need  for 
product  recalls. 

For  this  reason.  ATF  believes  that 
product  identification  codes  are  useful 
as  a  consumer  protection  measure. 
Safety,  labeling  and  quality  control 
problems  often  come  to  li^  by  virtue 
of  consumer  complaints  or  market  place 
testing  of  products  by  ATF.  In  sudi 
instances,  case  maridngs  will  generally 
be  of  no  avail.  However,  the  use  of 
product  identification  codes  can  help  to 
readily  identify  the  hazardous  or 
defective  productj  and,  in  the  erent  that 


a  health  hazard  exists,  assist  tn  a 
speedier  and  more  orderly  recall  of 
these  products  from  the  marketplace. 

The  use  of  lot  identification  numbers 
has  already  been  mandated  by  the 
Council  of  the  Europjean  Communities, 
in  Council  Directive  89/396/EEC,  dated 
June  14, 1989.  In  view  of  the  fact  that 
many  European  couotries  now  require 
such  mark^gs,and  many  large 
producers  in  the  United  States 
voluntffiiily  place  such  codes  on  product 
labels  or  ooutainers,  ATF  raised  the 
issue  of  mandatory  product 
identification  codes  at  an  industry 
meeting  heW  in  Washington,  D.C.  on 
July  26. 1994. 

The  purpose  of  raising  this  issue  with 
industry  members  was  to  gather 
information  on  current  industry 
practices  regarding  product 
identification  codes.  ATFbas  teamed 
t^st  many  domestic  and  foreign 
producers  trf  alcoholic  beverages 
voluntarily  place  product  identification 
codes  or  lot  identification  numbers  on 
the  labels  or  containers  of  wines, 
distilled  spirits,  and  malt  beverages. 
Typically,  the  label  or  container  of  the 
product  will  be  marked  with  a  code 
indicating  the  ibatch  from  which  the 
product  was  made,  a  bottfing  ^ate,  ia 
production  shaft  code,  or  same  other 
type  of  mark  which  will  enable  the 
producer  to  trace  the  consumer  package 
to  a  specific  production  batch  or 
bottling  Une. 

While  large  producers  are  more  liJtely 
to  have  their  own  system  of  product 
codes,  small  producers  often  find  that 
such  a  system  is  unnecessary,  because 
their  own  records  •will  enable  them  to 
do  any  necessary  tracing.  At  die 
industry  meeting,  questions  were  raised 
as  to  whether  it  was  necessary  to  inrpose 
a  product  identification  code. 

Rather  than  impose  a  mandatory 
product  identification  code  requirement 
on  all  producers,  ATF  is  proposing  to 
leave  the  decision  as  to  whether  to  place 
product  identification  codes  on 
consumer  pack^es  to  the  producer.  Al 
this  time,  we  believe  that  the  consumer 
is  adequately  protected  by  the 
information  required  under  the  current 
regulations.  However,  in  order  to  allow 
producers  to  efficiently  develop  a 
system  in  which  they  x:an  ensure  the 
tracing  of  their  own  products,  we 
beJieve  that  the  voluntary  placament  of 
product  identification  codes  on 
consumer  packages  by  producers  should 
be  protected  by  regulation.  This  will 
address  the  specific  problem  currently 
faced  by  producers — ^tbe  removal  of 
product  identification  codes  by 
distributors  or  other  third  parties. 

If  a  pEoducer  believes  tliat  the  only 
w2Y  it  C2n  efficiently  tr« 
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to  put  product  identification  codes  on 
the  consumer  packages,  ATF  does  not 
believe  it  should  allow  the  intent  of  the 
producer  to  be  fi^^strated  by  third 
parties.  It  is  the  producer  who  will  have 
to  bear  the  costs  of  recalls  if  product 
identification  codes  have  been 
Obliterated  by  distributors.  It  is  the 
consumer  who  will  suffer  if  the 
obliteration  of  such  marks  makes  it 
impossible  to  trace  problems  with 
contaminated  products.  Finally,  such 
actions  make  it  more  difficult  for  ATF 
to  trace  problems  with  products  already 
in  the  market  place. 

Thus,  ATF  is  proposing  an 
amendment  to  the  regulations  which 
will  specifically  prohibit  the  labeling  or 
relabeling  of  products  if  the  effect  of 
such  action  is  to  remove  from  labels  or 
containers  "product  identification 
codes"  placed  on  the  label  or  container 
by  the  producer  for  tracing  purposes. 
The  term  "product  identification  code" 
is  defined  to  include  any  numbers, 
letters,  symbols,  dates,  or  other  codes 
placed  on  the  label  or  container  by 
which  the  producer  may  be  able  to  trace 
a  product  back  to  a  particular 
production  lot  or  batch,  bottling  line,  or 
date  of  removal. 

Under  the  proposed  regulations,  if  it 
is  necessary  for  anyone  but  the  producer 
to  remove  the  original  label  from  the 
product,  the  product  identification  code 
must  be  put  back  on  the  new  label.  ATF 
believes  that  this  proposal  will 
adequately  address  the  problem  before 
us,  without  imposing  an  undue  burden 
on  any  part  of  the  industry.  Most 
importantly,  it  will  ensure  that  an 
important  consumer  protection 
mechanism  voluntarily  placed  on 
consumer  packages  by  manufacturers 
wall  not  be  thwarted. 

Although  ATF  is  not  proposing  to 
require  product  identification  codes  on 
labels  or  packages,  it  is  the  opinion  of 
the  Bureau  that  such  codes  are  useful, 
and  should  be  encouraged.  If  at  any  time 
we  find  that  the  lack  of  such  codes  is 
hampering  the  exercise  of  our  consumer 
protection  function,  we  may  wish  to 
reconsider  this  option. 

Products  Bottled  for  Exportation 

Although  products  which  are  bottled 
for  exportation  are  not  required  to  be 
covered  by  certificates  of  label  approval, 
ATF  believes  that  the  prohibition  on 
alteration  of  labels  applies  to  such 
products.  The  alteration  or  mutilation  of 
required  information  on  labels,  as  well 
as  product  identification  codes,  would 
hamper  ATF's  efforts  in  tracing  the 
illegal  diversion  of  nontaxpaid  alcoholic 
beverages  which  were  intended  for 
exportation.  One  of  the  purposes  of  the 
FAA  Act  was  to  aid  in  the  collection  of 


taxes  on  distilled  spirits,  wines,  and 
malt  beverages.  Thus,  we  have  authority 
under  the  FAA  Act  to  extend  these 
provisions  to  products  which  are 
intended  to  be  exported. 

Prior  Approval  for  Relabeling  Distilled 
Spirits 

The  amendments  to  Part  5,  relating  to 
the  labeling  of  distilled  spirits  products, 
would  also  resolve  a  problem  which 
was  inadvertently  created  by  T.D.  ATF- 
198.  50  FR  8456  (1985).  In  that 
amendment  to  the  regulations,  the 
requirement  that  ATF  give  prior 
approval  for  the  relabehng  of  distilled 
spirits  was  removed,  as  long  as  the 
products  were  relabeled  in  accordance 
with  an  approved  label.  This  created  an 
unintended  inconsistency  with  Parts  4 
and  7,  which  do  require  prior  approval 
for  the  relabeling  of  wines  and  malt 
beverages,  respectively. 

The  proposed  amendment  would 
reinstate  in  section  5.31  the  requirement 
that  approval  be  obtained  from  ATF 
prior  to  relabeling  distilled  spirits.  ATF 
does  not  believe  that  this  is  a 
burdensome  requirement,  in  light  of  the 
statutory  provision  prohibiting  any 
relabeling  unless  done  in  accordance 
with  regulations  issued  by  the  Secretary. 
However,  the  proposed  regulations  will 
specify  that  such  permission  need  not 
be  obtained  for  relabeling  products  in 
Customs  bonded  warehouses  or  foreign 
trade  zdnes,  as  long  as  such  relabeling 
is  done  under  the  suf)ervision  of 
Customs  officers,  in  compliance  with  all 
applicable  Customs  requirements,  and 
the  effect  of  the  relabeling  is  not  to 
remove  from  the  container  or  label  any 
information  which  is  mandatory  under 
ATF  regulations,  or  any  product 
identification  code  placed  on  the 
container  or  label  by  the  producer  for 
tracing  purposes. 

Miscellaneous 

ATF  is  also  proposing  to  add  to 
section  7.20  a  provision  which  is 
already  found  in  slightly  different  forms 
in  sections  4.30  and  5.31.  This  provision 
authorizes,  without  prior  approval  from 
ATF,  the  addition  of  a  label  identifying 
the  wholesale  or  retail  distributor,  or 
identifying  the  purchaser  or  consumer, 
as  long  as  the  label  contains  no 
reference  whatever  to  the  characteristics 
of  the  product.  The  proposed 
regulations  will  standardize  this 
provision  for  wines,  distilled  spirits, 
and  malt  beverages.  Furthermore,  the 
approval  procedure  in  all  three  sections 
is  also  standardized  for  the  sake  of 
consistency.  Although  the  current 
regulations  in  sections  4.30  and  7.20  do 
not  specifically  condition  approval  for 
relabeling  on  the  existence  of  a 


certificate  of  label  approval  for  the  new 
labels,  such  a  policy  has  always  been 
enforced  by  ATF.  The  proposed 
regulations  will  spell  out  this 
requirement. 

Executive  Order  12866  ' 

It  has  been  determined  that  this 
proposed  regulation  is  not  a  significant 
regulatory  action  as  defined  by 
Executive  Order  12866.  Accordingly, 
this  proposal  is  not  subject  to  the 
analysis  required  by  this  Executive 
Order. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  This  notice  requests  comments 
on  a  proposal  to  make  it  unlawful  for 
any  person  to  alter,  mutilate,  destroy, 
obliterate,  or  remove  any  mark,  brand  or 
label  on  wine,  distilled  spirits,  or  malt 
beverages  held  for  sale  in  interstate  or 
foreign  commerce  or  after  shipment 
therein,  including  products  held  in  a 
foreign  trade  zone  or  Customs  bonded 
warehouse,  if  the  effect  of  such  action 
is  to  remove  mandatory  information 
required  by  ATF  regulations,  or  to 
remove  a  product  identification  cnde 
placed  on  the  label  or  container  b\  the 
producer  for  tracing  purposes.  The 
proposal  would  also  reinstate  a 
requirement  for  prior  approval  for 
relabeling  of  distilled  spirits  products. 
This  proposal  does  not  mandate  new 
labeling  requirements,  but  mereh 
protects  and  preserves  mandator\ 
information  already  required  undf-r  the 
regidations,  and  product  identification 
codes  which  a  producer  voluntanlv 
■  chooses  to  put  on  the  product.  Thus,  the 
proposal  should  not  have  a  signifii  ant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Accordingly,  a  regulatory  flexibility 
analysis  is  not  required  because  the 
proposal,  if  promulgated  as  a  final'rule, 
is  not  e.xpected:  (1)  to  have  significant 
secondary  or  incidental  effects  on  ii 
substantial  number  of  small  entitit-s.  or 
(2)  to  impose,  or  otherwise  cause,  a 
significant  increase  in  the  reportinj;. 
recordkeeping,  or  other  compliant' 
burdens  on  a  substantial  number  <if 
small  entities. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  propospd 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Buuget  lor 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980.  -4 
U.S.C.  3504(h). 

Comments  on  the  collection  of 
information  should  be  directed  tu  il;i! 
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apply  for  per 
information  ■ 
Alcohol,  Tt 
ensure  that  al 
in  comphanc 


Office  of  Management  and  Budget, 
Attention:  De»k  Officer  for  the 
Department  of  the  Treasury.  Bureau  of 
Alcohol,  Tobixro  and  Firearms,  Office 
of  Information  and  Regnlatory  Affairs, 
Washington,  DC  20503,  with  copies  to: 
Reports  Management  Officer. 
Information  rfwgrams  Bxanch.  Room 
3430,  Bureau  pf  AJcohol.  Tobacco  and 
Firearms,  BSOiMassachusetts  Avenue. 
N\V  .  Washington,  DC  20226. 

The  coUectJons  of  rnformaition  in  tins 
regulation  arain  27  CFR  4.30,  5.31,  and 
7.20.  These  sections  require  that  persons 
who  wish  to  ^ter  approved  labels  must 
lission  to  ATF.  This 
1  requh^d  by  the  Bureau  of 
acco  and  Firearms  to 
terations  of  labels  are  done 
I  with  the  regulations.  The 
likely  respondents  are  businesses  or 
other  for-prof  t  institutions,  including 
small  businesses  or  organizations.  This 
information  callected  requirement  is 
included  in  C  MB  Control  Number 
1512-0092,  uhich  covers  the 
requirement  to  obtain  prior  approval 
from  ATF  for  all  labels  on  distilled 
spirits,  wines  and  beer.  This 
requirement  1  ar  prior  approval  of  labels 
is  mandated  ly  statute  (27  U.S.C. 
205(e)l. 

The  estiina'  ed  total  rrunAer  of  laiid 
approvals  issi  led  annually  under 
Control  Number  1512-0002  is  54,601. 
Based  on  an  ^stimated  average  time  of 
30  minutes  td  compile  the  application 
for  label  appmval,  the  total  annual 
burden  associated  with  Control  Number 
1512-0092  is| 27.300  hours.  We  estimate 
that  ATF  reoiivcs  about  180 
applications  for  permission  to  relabel 
distilled  ^ir^ts,  wines,  and  mah 
beverages  cv«ry  year. 

The  amendpents  proposed  in  this 
document  wi  1  not  change  the  estimated 
number  of  54,601  responses,  because 
any  person  w  anting  to  relabel  an 
alcohohc  bev  erage  product  is  already 
required  to  o  )tain  a  certificate  of  label 
approval.  Th  s  requirement  for  obtaining 
prior  approvi  J  from  the  regional  director 
will  not  chaE  ge  the  estimated  average 
time  of  30  lai  nutes  to  complete  the 
application  £  tf  a  certificate  of  label 
approval.  be<ause  only  about  180  of  the 
54,601  respo  ises  will  involve 
relabeling.  T  le  additional  time  required 
for  those  180  responses  is  not  significant 
enou^  to  affect  the  estimated  average 
time  of  30  minutes  to  complete  the 
application  4jr  label  approval.  Thus,  the 
total  burden  estimated  associated  with 
Control  Nmi  ber  1 5 1 2^0092  is  not 
affected  by  ti  le  amendments  proposed  in 
this  docume  It. 


JMI 


Public  Participation 

ATF  requests  oomments  from  all 
interested  persons  concerning  the 
amendments  proposed  by  this  notice. 
Comments  received  on  or  b^ore  tiie 
closiog  date  will  be  carahiUy 
considered.  Comments  received  after 
that  date  will  be  given  the  same 
consideration  if  it  is  practical  to  do  so, 
but  assurance  of  consideration  cannot     , 
be  ^iven  except  as  to  comments  received 
or  or  before  the  closing  date.  ATF -will 
not  recognize  any  material  in  comments 
as  confidential.  Comments  may  be 
disclosed  to  the  public.  Any  material 
which  the  commenter  considers  to  be 
confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comment.  The  name  of 
the  person  submitting  Ae  comment  is 
not  exempt  from  disclosure. 

Any  interested  person  who  desires  an 
opportunity  to  comment  orally  at  a 
public  hearing  on  the  proposed 
amendments  to  the  regulations  should 
submit  his  or  her  request,  in  writing,  to 
the  Director  within  the  60-day  commfiot 
period.  The  Director,  however,  reserves 
the  right  to  determine,  in  li^t  of  all 
circumstances,  if  a  public  hearing  is 
necessary. 

Disdosare 

Copies  of  this  notice  and  the  writt«i 
conuaents  will  be  available  for  public 
inspection  during  normal  busine» 
hours  at:  ATF  Public  Readir^  Room. 
Room  6480,  650  lulassachuseUs  Avenue, 
NW.,  Washington,  DC  20226 

Drafting  Information 

Tfce  jMTOcipal  author  of  this  document 
is  Daniel  J.  Hiland,  Revenue  Programs 
Division,  Bureau  of  Alcohol.  Tobacco 
and  Firearms. 

List  of  Subjects 

27  CFR  Part  4 

Advertising.  Consumer  Protection. 
Costoms  duties  and  inspection,  loiports. 
Labeling,  Liquors,  Packaging  and 
Containers,  Wine. 

27  CFR  Part  5 

Advertising,  Consumer  Protection, 
Customs  duties  and  inspection,  Imports, 
Liqums,  Packaging  and  containers. 

27  CFR  Part  7 

Advertising,  Consumer  Protection, 
Customs  duties  and  inspection.  Imports, 
Labeling. 

Issuance 

Title  27.  Chapter  I,  is  proposed  to  be 
amended  as  foilows: 


PART  4— LABELING  AND 
ADVERTISING  OF  WINE 

Paragraph  1.  The  authority  citation 
for  27  CFR  Part  4  continues  to  read  as 
foTlcrws: 

Authority:  27  U.S.C.  205. 

Par.  2.  Section  4.30{b?  is  revised,  and 
new  paragraphs  \c)  and  (d)  are  added  to 
read  as  follows: 

§4.30    General 

*        «        *        •        * 

,(b)  Aitei-ation  ofiabds.  (1)  ilt  shall  be 
unlawful  for  any  person  to  alter, 
mutilate,  destroy,  obliterate,  or  remove 
any  mark,  brand,  or  label  upon  wine 
held  lor  sale  in  interstate  or  foreign 
comraerce  or  after  shipmenl  therein, 
induding  wime  held  in  Customs  bonded 
warehouses  or  foreign  trade  zones, 
except  as  autboriaed  by  Federal  law,  or 
as  provided  for  in  tins  section. 

(2)  Appiovai  procedare.  (i)  The 
regioneil  director  (compliance)  may, 
upon  written  apphcation,  permit 
additional  labeling  or  relabeling  of  wine 
in  containers  for  purposes  of 
compliance  with  the  requirements  of 
this  subpart  or  of  State  law.  Permission 
to  relabel  shall  not  be  given  if  the  effect 
of  Sie  retebehng  is  to  remove  from  the 
container  or  label  a  product 
identification  code  placed  on  the 
container  or  label  by  the  producer  for 
tracing  purposes.  For  purposes  of  this 
section,  the  term  "product  identification 
code"  includes  any  numbers,  letters, 
symbols,  dates,  or  other  codes  placed  on 
the  label  or  container  by  which  the 
producer  may  be  able  to  trace  a  product 
back  to  a  particular  production  lot  or 
batch,  bottling  line,  or  date  of  removal. 

(ii)  Application  for  permission  to 
relabel  shall  be  accompanied  by  two 
complete  sets  of  the  old  labels  and  two 
complete  sets  of  any  proposed  new 
labels,  together  with  a  statement  of  the 
reasons  for  relabeling,  the  quantity  and 
the  location  of  the  \vine.  and  the  name 
and  address  of  the  person  by  whom  the 
wine  will  be  relabeled,  hi  addition,  the 
person  desiring  to  relabel  the  wine  must 
provide  evidence  that  the  proposed  new 
labels  are  covered  by  a  certificate  of 
label  approval,  ATF  F  5100.31. 

t3)  labels  identifying  wholesale  or 
retail  distributor.  There  maybe  added  to 
the  container,  after  rernovcil  from 
customs  custody,  or  prior  to  or  after 
removal  from  the  premises  where 
bottled  or  packed,  without  appfication 
for  permission  to  relabel,  a  label 
identif>ing  the  wholesale  or  retaO 
distributor  thereof  or  identifying  the 
purchaser  or  consumer,  and  containing 
no  references  whatever  to  the 
characteristics  of  the  products. 


(c)  Customs  bonded  warehouses.  (1) 
Domestic  wines  which  have  been 
removed  without  payment  of  tax  for 
transfer  to  a  Customs  bonded  warehouse 
pending  exportation  may  be  relabeled 
without  permission  from  ATF,  as  long 
as  such  relabeling  is  done  under  the 
supervision  of  Customs  officers,  in 
compliance  with  all  applicable  Customs 
requirements,  and  the  effect  of  the 
relabeling  is  not  to  remove  from  the 
container  or  label  any  markings  which 
are  required  under  Part  24  of  this 
chapter,  or  any  product  identification 
code  placed  on  the  container  or  label  by 
the  producer  for  tracing  purposes. 

(2J  Imported  wines  held  in  a  Customs 
bonded  warehouse  may  be  relabeled 
without  permission  from  ATF,  as  long 
as  such  relabeling  is  done  under  the 
supervision  of  Customs  officers,  in 
compliance  with  all  applicable  Customs 
requirements,  and  the  effect  of  the 
relabeling  is  not  to  remove  from  the 
container  or  label  any  product 
identification  code  placed  on  the 
container  or  label  by  the  producer  for 
tracing  purposes.  As  provided  in  §  4.40, 
imported  beverage  wine  in  containers 
shall  not  be  released  from  Customs 
custody  for  consumption  without  a 
certificate  of  label  approval. 

(d)  Foreign  trade  zones.  (1)  Domestic 
wines  whidi  have  been  withdrawn 
without  payment  of  tax  for  deposit  in  a 
foreign  trade  zone  pending  exportation 
may  be  relabeled  without  permission 
from  ATF  as  long  as  such  relabeling  is 
done  under  the  supervision  of  Customs 
officers,  in  compliance  with  all 
applicable  Customs  requirements,  and 
the  effect  of  the  relabeling  is  not  to 
remove  from  the  container  or  label  any  , 
markings  required  by  Part  24  of  this 
chapter,  or  any  product  identification 
code  placed  on  the  container  or  label  by 
the  producer  for  tracing  purposes. 

(2)  Imported  wines  which  have  been 
entered  into  a  foreign  trade  zone  may  be 
relabeled  without  receiving  prior 
permission  from  ATF,  as  long  as  such 
relabeling  is  done  under  Customs 
supervision  and  in  compliance  with 
Customs  requirements,  and  the  effect  of 
such  relabeling  is  not  to  remove  from 
the  label  or  container  any  product 
identification  code  placed  on  the  label 
or  container  by  the  producer  for  tracing 
purposes.  As  provided  in  §  4.40, 
imported  beverage  wine  in  containers 
shall  not  be  released  from  Customs 
custody  for  consumption  without  a 
certificate  of  label  approval. 

Par.  3.  Section  4.80  is  revised  to  read 
as  follows: 

§  4.80    Exports. 

With  the  exception  of  the  regulations 
at  §  4.30(b),  (c),  and  (d),  the  regulations 


m 


111  this  part  shall  not  apply  to  wine 
exported  in  bond. 

PART  5— LABELING  AND 
ADVERTISING  OF  DISTILLED  SPIRITS 

Par.  4.  The  authority  citation  for  27 
CFR  Part  5  continues  to  read  as  follows: 

Authority.  26  U.S.C.  5301.  7805;  27  U.S.C 
205. 

Far.  5.  Section  5.1  is  revised  to  read 
as  follows: 

§5.1    General. 

The  regulations  in  this  part  relate  to 
the  labeling  and  advertising  of  distilled 
spirits.  This  part  applies  to  the  several 
States  of  the  United  States,  the  District 
of  Columbia,  and  the  Commonwealth  of 
Puerto  Rico.  With  the  exception  of  the 
regulations  at  §  5.31(b),  (c),  and  (d),  the 
regulations  in  this  part  do  not  apply  to 
distilled  spirits  for  export. 

Par.  6.  Section  5.31(b)  is  revised,  and 
new  paragraphs  (c)  and  (d)  are  added  to 
read  as  follows: 

§5.31    General. 

***** 

(b)  Alteration  of  labels.  (1)  It  shall  be 
unlawful  for  any  person  to  alter, 
mutilate,  destroy,  obliterate,  or  remove 
any  mark,  brand,  or  label  upon  distilled 
spirits  held  for  sale  in  interstate  or 
foreign  commerce  or  after  shipment 
therein,  including  distilled  spirits  held 
in  Customs  bonded  warehouses  or 
foreign  trade  zones,  except  as 
authorized  by  Federal  law,  or  as 
provided  in  this  section. 

(2)  Approval  procedure,  (i)  The 
regional  director  (compliance)  may, 
upon  written  application,  permit 
additional  labeUng  or  relabeling  of 
distilled  spirits  in  containers  for 
purposes  of  compliance  with  the 
requirements  of  this  subpart  or  of  State 
law.  Permission  to  relabel  shall  not  be 
given  if  the  effect  of  the  relabeling  is  to 
remove  from  the  container  or  label  a 
product  identification  code  placed  on 
the  container  or  label  by  the  producer 
for  tracing  purposes.  For  purposes  of 
this  section,  the  term  "product 
identification  code"  includes  any 
numbers,  letters,  symbols,  dates,  or 
other  codes  placed  on  the  label  or 
container  by  which  the  producer  may  be 
able  to  trace  a  product  back  to  a 
particular  production  lot  or  batch, 
bottling  line,  or  date  of  removal. 

(ii)  Application  for  permission  to 
reliable  shall  be  accompanied  by  two 
complete  sets  of  the  old  labels  and  two 
complete  sets  of  any  proposed  new 
labels,  together  with  a  statement  of  the 
reasons  for  relabeling,  the  quantity  and 
the  location  of  the  distilled  spirits,  and 
the  name  and  address  of  the  person  by 


whnm  the  distilled  spirits  will  be 
relabeled.  In  addition,  the  person 
desiring  to  relabel  the  distilled  spirits 
must  provide  evidence  that  the 
proposed  new  labels  are  covered  by  a 
certificate  of  label  approval,  ATF  F 
5100.31. 

(3)  Labels  identifying  wholesale  or 
retail  distributor.  There  may  be  added  to 
the  bottle,  after  removal  from  customs 
custody,  or  prior  to  or  after  removal 
from  bonded  premises,  without 
application  for  permission  to  relabel,  a 
label  identifying  the  wholesale  or  retail 
distributor  thereof  or  identifying  the 
purchaser  or  consumer,  and  containing 
no  references  whatever  to  the 
characteristics  of  the  product. 

(c)  Customs  bonded  warehouses.  (1) 
■  Domestic  distilled  spirits  which  have 

been  removed  without  payment  of  tax 
for  transfer  to  a  Customs  bonded 
warehouse  pending  exportation  may  be 
relabeled  without  permission  from  ATF, 
as  long  as  such  relabeling  is  done  under 
the  supervision  of  Customs  officers,  in 
compliance  with  all  applicable  Customs 
requirements,  and  the  effect  of  the 
relabeling  is  not  to  remove  from  the 
container  or  label  any  markings  which 
are  required  under  Part  19  of  this 
chapter,  or  any  product  identification 
code  placed  on  the  container  or  label  by 
the  producer  for  tracing  purposes. 

(2)  Imported  distilled  spirits  held  in  a 
Customs  bonded  warehouse  may  be 
relabeled  without  permission  from  ATF, 
as  long  as  such  relabeling  is  done  under 
the  supervision  of  Customs  officers,  in 
compliance  with  all  applicable  Customs 
requirements,  and  the  effect  of  the 
relabeling  is  not  to  remove  from  the 
container  or  label  any  product 
identification  code  placed  on  the 
container  or  label  by  the  producer  for 
tracing  purposes.  As  provided  in  §  5.51, 
bottled  distilled  spirits  shall  not  be 
released  from  Customs  custody  for 
consumption  without  a  certificate  of 
label  approval. 

(d)  Foreign  trade  zones.  (1)  Domestic 
distilled  spirits  which  have  been 
withdrawn  without  payment  of  tax  for 
deposit  in  a  foreign  trade  zone  pending 
exportation  may  be  relabeled  without 
permission  from  ATF  as  long  as  such 
relabeling  is  done  under  the  supervision 
of  Customs  officers,  in  compliance  with 
all  applicable  Customs  requirements, 
and  the  effect  of  the  relabeling  is  not  to 
remove  from  the  container  or  label  any 
markings  required  by  Part  19  of  this 
chapter,  or  any  product  identification 
code  placed  on  the  container  or  label  by 
the  producer  for  tracing  purposes. 

(2)  Imported  distilled  spirits  which 
have  been  entered  into  a  foreign  trade 
zone  may  be  relabeled  without  receiving 
prior  permission  from  ATF,  as  long  as 
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such  relabeling  is  done  under  Customs 
supervisior  and  in  compliance  with 
Customs  re  juirements,  and  the  effect  of 
such  relabe  ling  is  not  to  remove  from 
the  label  or  container  any  product 
identification  code  placed  on  the  label 
or  containe  •  by  the  producer  for  tracing 
purposes.  /  s  provided  in  §  5.51,  bottled 
distilled  sprits  shall  not  be  released 
from  Custo:  ns  custody  for  consumption 
without  a  C3rtificate  of  label  approval. 

PART  7— livBELING  AND 
ADVERTISING  OF  MALT  BEVERAGES 

Par.  7.  T!  le  authority  citation  for  27 
CFR  Part  7  continues  to  read  as  follows: 

Authority;  27  U.S.C.  205 

Par.  8.  Sdction  7.20  is  amended  by 
revising  pa  "agraph  (c),  and  adding  new 
paragraph  Id)  and  (e)  to  read  as  follows: 

§7.20    General. 

*  *  Ik  *  * 

(c)  Attention  of  labels.  (1)  It  shall  be 
unlawful  f(ir  any  person  to  alter, 
mutilate,  d  jstroy,  obliterate,  or  remove 
any  mark,  brand,  or  label  upon  malt 
beverages  held  for  sale  in  interstate  or 
foreign  cor  imerce  or  after  shipment 
therein,  including  malt  beverages  held 
in  Customs  bonded  warehouses  or 
foreign  tra(  e  zones,  except  as 
authorized  by  Federal  law,  or  as 
provided  in  this  section. 

(2)  Appr  wal  procedure,  (i)  The 
regional  di  -ector  (compliance)  may, 
upon  written  application,  permit 
additional  labeling  or  relabeling  of  malt 
beverages  i  n  containers  for  purposes  of 
compliano!  with  the  requirements  of 
this  subpai  t  or  of  State  law.  Permission 
to  relabel  s  tiall  not  be  given  if  the  effect 
of  the  relabeling  is  to  remove  from  the 
container  <  r  label  a  product 
identification  code  placed  on  the 
container  (  r  label  by  the  producer  for 
tracing  pui  poses.  For  purposes  of  this 
section,  th  ;  term  "product  identification 
code"  incl  ides  any  numbers,  letters, 
symbols,  d  ates,  or  other  codes  placed  on 
the  label  o  •  container  by  which  the 
producer  nay  be  able  to  trace  a  product 
back  to  a'p  articular  production  lot  or 
batch,  bott  ing  line,  or  date  of  removal. 

(ii)  Application  for  permission  to 
relabel  shall  be  accompanied  by  two 
complete  sets  of  the  old  labels  and  two 
complete  sets  of  any  proposed  new 
labels,  together  with  a  statement  of  the 
reasons  for  relabeling,  the  quantity  and 
the  locatich  of  the  malt  beverages,  and 
the  name  and  address  of  the  person  by 
whom  they  will  be  relabeled.  In 
addition,  me  person  desiring  to  relabel 
the  malt  bsverages  must  provide 
evidence  t  lat  the  proposed  new  labels 
are  covered  by  a  certificate  of  label 
approval,  \TF  F  5100.31. 
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(.3)  Labels  identifying  wholesale  or 
retail  distributor.  There  may  be  added  to 
the  bottle,  after  removal  from  customs 
custody,  or  prior  to  or  after  removal 
from  bonded  premises,  without 
application  for  permission  to  relabel,  a 
label  identif>'ing  the  wholesale  or  retail 
distributor  thereof  or  identifying  the 
purchaser  or  consumer,  and  containing 
no  references  whatever  to  the 
characteristics  of  the  product. 

(d)  Customs  bonded  warehouses. 
Imported  mall  beverages  held  in  a 
Customs  bonded  warehouse  may  be 
relabeled  without  permission  from  ATF, 
as  long  as  such  relabeling  is  done  under 
the  supervision  of  Customs  officers,  in 
compliance  with  all  applicable  Customs 
requirements,  and  the  effect  of  the 
relabeling  is  not  to  remove  from  the 
container  or  label  any  product 
identification  code  placed  on  the 
container  or  label  by  the  producer  for 
tracing  purposes.  As  provided  in  §  7.31, 
no  imported  malt  beverages  in 
containers  shall  be  released  from 
Customs  custody  for  consumption 
without  a  certificate  of  label  approval. 

(e)  Foreign  trade  zones.  (1)  Domestic 
malt  beverages  which  have  been 
withdrawn  without  payment  of  tax  for 
deposit  in  a  foreign  trade  zone  pending 
exportation  may  be  relabeled  without 
permission  from  ATF  as  long  as  such 
relabeling  is  done  under  the  supervision 
of  Customs  officers,  in  compliance  with 
all  applicable  Customs  requirements, 
and  the  effect  of  the  relabeling  isiiot  to 
remove  from  the  container  or  label  any 
markings  required  by  Part  25  of  this 
chapter  or  any  product  identification 
code  placed  on  the  container  or  label  by 
the  producer  for  tracing  purposes. 

(2)  Imported  malt  beverages  which 
have  been  entered  into  a  foreign  trade 
zone  may  be  relabeled  without  receiving 
prior  permission  from  ATF,  as  long  as 
such  relabelii:g  is  done  under  Customs 
supervision  and  in  compliance  with 
Customs  requirements,  and  the  effect  of 
such  relabeling  is  not  to  remove  from 
the  label  or  container  any  product 
identification  code  placed  on  the  label 
or  container  by  the  producer  for  tracing 
purposes.  As  provided  in  §  7.31,  no 
imported  malt  beverages  in  containers 
shall  be  released  from  Customs  custody 
for  consumption  without  a  certificate  of 
label  approval. 

Par.  9.  Section  7.60  is  revised  to  read 
as  follows: 

§7.60    Exports. 

With  the  exception  of  the  regulations 
at  §  7.20(c),  (d)  and  (e),  the  regulations 
in  this  part  shall  not  apply  to  malt 
beverages  exported  in  bond. 


Dated:  September  9. 1994. 
John  W.  Magaw, 

Director. 

Approved:  September  28, 1994. 
John  P.  Simpson, 

Deputy  Assistant  Secretary,  (Enforcement). 
IFR  Doc.  95-138  Filed  1-3-95;  8:45  am) 
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Fiscal  Service 

31  CFR  Part  209 
RIN1510-AA30 

Payment  to  Financial  Institutions  for 
Credit  to  Accounts  of  Employees  and 
Beneficiaries 

agency:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
remove  part  209  from  title  31.  This  part 
governs  the  regular  remittance  to 
financial  institutions  of  Federal 
payments  which  are  for  credit  to  the 
accounts  of  employees  and 
beneficiaries.  Regulations  implemented 
July  1, 1994,  require  that  financial 
institutions  receive  Government  ACH 
transactions  through  electronic  means. 
This  regulatory  change  to  31  CFR  part 
210  made  a  separate  part  209  regarding 
checks  unnecessary.  In  addition, 
proposed  revisions  to  3i  CFR  part  210, 
Federal  Government  Participation  in  the 
Automated  Clearing  House,  make 
substantive  changes  that  supersede  the 
savings  allotment  provisions  of  part  209, 
because  savings  allotment  and  recurring 
benefit  payments  formerly  under  the 
terms  of  part  209  are  made  by  the  ACH 
method  under  the  terms  of  part  210. 
DATES:  Comments  must  be  received  on 
or  before  February  3, 1995. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Cash  Management  Policy  and 
Planning  Division,  Financial 
Management  Service,  U.S.  Department 
of  the  Treasury,  Room  420,  Liberty 
Center,  401  14th  Street,  SW., 
Washington,  DC  20227. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Galligan  (202)  874-6657  (Director,  Cash 
Management  Policy  and  Planning 
Division). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  amendment  removes  part  209 
from  title  31  of  the  Code  of  Federal 
Regulations.  This  action  renders  moot 
the  two  recently  proposed  amendments 
to  part  209.  On  December  4, 1992,  the 
Financial  Management  Service 


published  a  Notice  of  Proposed 
Rulemaking  revising  31  CFR  part  209 
(57  FR  57400).  That  notice  invited 
comments  for  a  30  day  period  ending 
January  4,  1993.  No  comments  were 
received.  A  review  of  part  209 
conducted  independently  of  the  formal 
notice  and  comment  procedure 
determined  that  an  additional  revision 
to  the  language  of  part  209,  not  included 
in  the  December  4, 1992,  notice,  was 
necessary.  Thus  a  Supplemental 
Proposed  Rule  was  published  on  August 
4,  1993  (58  FR  41449).  That  notice 
invited  comments  for  a  30  day  period 
ending  September  3, 1993.  No 
comments  were  received. 

Since  then,  other  actions  have 
occurred  which  make  31  CFR  part  209 
obsolete.  First,  regulations  implemented 
July  1,  1994,  require  that  financial 
institutions  receive  Government  ACH 
transactions  through  electronic  means. 
(58  FR  21634).  This  regulatory  change  to 
31  CFR  part  210  made  a  separate  part 
209  regarding  checks  unnecessary. 
Second,  revisions  have  been  proposed 
for  31  CFR  part  210,  which  define  the 
responsibilities  and  liabilities  of  the 
Federal  Government,  Federal  Reserve 
Banks,  financial  institutions,  receivers, 
and  originators  doing  business  with  the 
Government  through  the  ACH  system 
(59  FR  50112).  The  3  revisions  proposed 
for  part  210  supersede  the  savings 
allotment  provisions  of  part  209  because 
savings  allotment  and  recurring  benefit 
payments  formerly  made  under  the 
terms  of  part  209  are  made  by  the  ACH 
method  under  the  terms  of  part  210. 

Rulemaking  Analysis 

Treasury  has  determined  that  this 
regulation  is  not  a  significant  regulatory 
action  as  defined  in  Executive  Order 
12866.  Accordingly,  a  regulatory 
assessment  is  not  required.  It  is  hereby 
certified  that  this  revision  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required.  The  included 
changes  are  expected  to  result  in 
improvements  to  the  ACH  process  with 
advantages  to  institutions  and 
recipients. 

List  of  Subjects  in  31  CFR  Part  209 

Automated  Clearing  House,  Banks, 
Banking,  Electronic  funds  transfer. 
Federal  Reserve  Banks,  Financial 
institution.  Government  employees, 
Wages. 

Accordingly,  Part  209  of  Title  31  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  removed. 


Dated:  October  5. 1994. 
Russell  D.  Morris, 

Commissioner. 

(PR  Doc.  95-53  Filed  1-3-95;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  169a 
[DoD  Instruction  4100.33] 

Commercial  Activities  Program 
Procedures 

AGENCY:  Office  of  the  Secretary  of 
Defense,  DoD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  part  proposes  to  remove 
the  requirement  to  place  every  DoD 
employee  in  a  comparable  position  prior 
to  converting  a  function  with  10  full 
time  equivalents  or  less  to  contract  and 
adjust  minor  administrative  corrections. 
It  also  proposes  to  establish  procedures 
and  criteria  for  use  by  DoD  Components 
to  determine  whether  DoD  commercial 
activities  should  be  performed  by  DoD 
personnel  in-house  or  by  contract  with 
commercial  sources. 
DATES:  Comments  must  be  received  on 
or  before  March  6,  1995. 
ADDRESSES:  Send  comments  to  the 
Office  of  the  Assistant  Secretary  of 
Defense  (Economic  Security), 
Installations,  3300  Defense  Pentagon, 
Room  3E808,  Washington,  DC  20301- 
3300. 

FOR  FURTHER  INFORMATION  CONTACT: 
Earl  DeHart,  Program  Manager,  400 
Army/Navy  Drive,  Suite  206.  Arlington, 
Virginia  22202-2884,  telephone  (703) 
604-5806. 

SUPPLEMENTARY  INFORMATION:  On  July  1, 
1992,  the  Department  of  Defense 
published  an  amendment  to  32  CFR  part 
169a  in  the  Federal  Register  (57  FR 
29207)  bringing  DoD  guidance  on 
commercial  activities  up-to-date. 
Comments  will  be  available  for  public 
inspection  by  request.  Because  of  the 
anticipated  number  of  comments,  the 
Department  of  Defense  does  not  plan  to 
acknowledge  or  respond  to  individual 
comments.  However,  the  Department  of 
Defense  will  respond  to  comments  in 
the  Supplementary  Information  of  the 
final  rule  of  this  document.  It  has  been 
certified  that  this  proposed  rule  is  not 
a  significant  regulation  action. 

The  rule  does  not: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  milUon  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 


productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  planned  by  another 
agency; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 
Further,  it  has  been  certified  that  this 
rule  is  not  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.'SOl)  because 
the  Services  and  Department  agencies 
administering  the  nlle  will  show  a 
reduction  in  administrative  costs  and 
other  burdens  resulting  from  the 
simplification  and  clarification  of  direct 
conversion  policies  when  this  proposed 
rule  is  issued  as  a  final  rule.  Finally,  it 
has  been  certified  that  this  proposed 
rule  does  not  impose  any  additional 
reporting  or  record  keeping 
requirements  prohibited  under  the 
Paperwork  Reduction  Act  of  1980. 


List  of  Subiects  in  32  CFR  Part  169a 

Armed  forces,  Government 
procurement. 

Accordingly,  32  CFR  Part  169a  is 
proposed  to  be  amended  as  follows: 

PART  169a— CO»«IMERCIAL 
ACTIVITIES  PROGRAM  PROCEDURES 

1.  The  authority  citation  for  Part  169a 
continues  to  read  as  follows: 

Authority:  5  U  S  C.  301  and  552. 

2.  Si'ction  169a. 21  is  proposed  to  be 
amencif'd  in  paragraph  (a)  by  removing 
"DD-P&L  1540"  and  adding  in  its  place 
'•DD-A.'4T(A)  1540".  in  paragraph  (b)  by 
removing  "DD-P&L  1542"  and  addirg 
in  its  place  "DD-A&T(Q)  1542",  in 
paraqraph  (c)(3)  by  removing 
"ASD(P&L)"  adding  in  its  place 
"A^D(ES}",  by  revising  paragraph  (c) 
intn  tliictory  text,  and  by  adding  a 
sentence  at  the  end  of  paragraph  (c)(2) 
to  reail  as  follows: 

§  169a.2l    Reporting  requirements. 

***** 

(i )  Congressional  Data  Reports  on  CA 
(Rt'p.'rt  Control  Svmbol  DD- 
A&T(A&AR)  1949)  and  Reports  on 
saviiigs  on  Costs  from  Increased  Use  of 
DoD  Civilian  Personnel  (Report  Control 
Symbol  DD-A&T(AR)  1950).  To  insure 
consistent  application  of  the 
requirements  stated  in  10  U.S.C.  2461 
and  2463.  the  following  guidance  is 
provided: 
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(2)* 
conversion! 
involving 
employees. 


5  1 


its 


the 


3.  Appen  1 
proposed  tc 
by  removin  ; 
adding  in 
and  section 
removing 
its  place  "o 

4.  Appenjl 
proposed  tc 
and  C.7.a 
by  adding  i 
section  C.8 
102-172 
'Public  La\  r 
section  B.4 
section  C.8 


lix  B  to  Part  169a  is 

be  amended  in  section  A.l 
"DD-P&L(A)  1540"  and 
place  "DI>-A&T(A)  1540" 

A. 5  is  amended  by 
word  "or"  and  adding  in 


ixCtoPart  169a  is 

be  amended  in  sections  C.6. 
by  removing  "room  3E787" 
its  place  "room  3E813," 

by  removing  "Public  Law 
d  adding  in  its  place 
103-139"  and  by  revising 

ind  adding  a  heading  to 

to  read  as  follows: 


{A) 
i  1 


aid 


CTOPART169. 


permanent  v 
of  employee 
conditional, 
to  excepted 
change,  or 

c.  Certify! 
are  not  projected 
offered  retra 
Training  Parjnersh 
programs  foi 
sector. 


C. 


for 


8.  Most 
Analysis 
an  Activity 
A&T(AR)  1651. 

5.  Apper  d 
proposed  1(1 
new  entry 
under  the 
UPDATE 
Section 
heading  C4MIS 


On  3 
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10  U.S.C.  2463  applies  to 
from  contract  to  in-house 
or  more  contractor 


APPENDIX 
[AMENDED^ 


B. 

4.  The  inst  illation  commander  must 
attempt  to  pi  ice  or  retain  displaced  DoD 
civilian  emp  oyees  by: 

a.  Placing  i  ir  retraining  employees  in 
available  i)er  nanent  vacant  positions,  or 

b.  Assignii  g  displaced  employees  to  valid 
temporary  oi  over-hire  positions  in  similar 
activities  for  gainful  employment  until 

icancies  are  available.  The  typte 
appointment  (e.g.,  career,  career- 
;tc.,  or  change  from  competitive 
!  ervice  or  vice  versa)  must  not 


where  no  vacancies  exist  or 

that  employees  will  be 
ing  opportunities  under  the  Job 
lership  Act  or  similar  retraining 
transitioning  into  the  private 


«g 


Efficient  and  Cost-Effective 
Contractor  Performance  of 
(Report  Control  Symbol  DD- 


it 
headi 


ix  D  to  Part  169a  is 
be  amended  by  adding  a 
the  end  of  each  listing 
ing  CAMIS  ENTRY  AND 
INSTRUCTIONS,  Part  I. 
item  [3]  and  under  the 
ENTRY  AND  UPDATE 
INSTRUCTION.  Part  II,  Section  One, 
item  (3)  to  ead  as  follows: 

Appendix  )  to  Part  169a — (Amended) 


Camis  Entr^  and  Update  Instruction 
Part  I  *   * 

Section  (J)ne 
[31*   * 


4 — Defense  Technical  Information 
Center  (DTIC) 

***** 

Camis  Entry  and  Update  Instruction 
Part  II*  *  * 

Section  One  *  *   * 
[31*   *   * 

4 — Defense  Technical  Information 
Center  (DTIC) 

***** 

Dated:  December  16, 1994. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register.  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  95-174  Filed  1-3-95;  8;45  ami 
BILUNG  CODE  SOOO-04-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Chapter  I 
[FRL-0132-2] 

Open  Meeting  of  the  Negotiated 
Rulemaking  Advisory  Committee  for 
Small  Nonroad  Engine  Regulations 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  FACA  Committee  Meeting- 
Negotiated  Rulemaking  on  Small 
Nonroad  Engine  Regulations. 

SUMMARY:  As  required  by  section  9(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  EPA  is  giving  notice  of 
the  next  meeting  of  the  Advisory 
Committee  to  negotiate  a  rule  to  reduce 
air  emissions  from  small  nonroad 
engines.  The  meeting  is  open  to  the 
public  without  advance  registration. 
Agenda  items  for  the  meeting  include 
reports  from  the  task  groups  and 
discussions  of  the  draft  "single  text" 
strawman. 

DATES:  The  committee  will  meet  on 
January  23,  1995  from  10:00  a.m.  to  6:00 
p.m.,  and  on  January  24,  1995  from  8:00 
a.m.  to  4:00  p.m. 

ADDRESSES:  The  location  of  the  meeting 
will  be  the  Courtyard  by  Marriott,  3205 
Boardwalk,  Ann  Arbor,  MI  48108; 
phone:  (313)  995-5900. 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  needing  further  information  on 
the  substantive  matters  of  the  rule 
should  contact  Lucie  Audette,  National 
Vehicle  and  fuel  Emissions  Laboratory. 
2565  Plymouth  Rd.,  Ann  Arbor, 
Michigan  48105,  (313)  741-7850. 
Persons  needing  further  information  on 
committee  procedural  matters  should 
call  Deborah  Dalton,  Consensus  and 
Dispute  Resolution  Program, 
Environmental  Protection  Agency,  401 


M  Street  SVV.,  Washington,  DC  20460, 
(202)  260-5495,  or  the  Committee's 
facilitators,  Lucy  Moore  or  John  Folk- 
Williams,  Western  Network,  616  Don 
Caspar,  Santa  Fe,  New  Mexico,  87501 
P05)  982-99805. 

Dated:  December  27, 1994. 
Deborah  Dalton, 
Designated  Federal  Official. 
[FR  Doc.  95-83  Filed  1-3-95;  8:45  am] 
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40  CFR  Part  52 

[NE-6-1 -6445b;  FRL-5115-4] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Delegation 
of  112(1)  Authority;  State  of  Nebraska 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  state  of 
Nebraska.  The  state's  request  for  a 
revision  to  the  SIP  includes  the  creation 
of  a  Class  II  operating  permit  program. 
Part  D  (nonattainment)  new  source 
review  rule  changes,  SO2  nile 
corrections,  ai\d  the  use  of  enhanced 
monitoring.  In  the  final  rules  section  of 
the  Federal  Register,  the  EPA  is 
approving  the  state's  SIP  revision  as  a 
direct-final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  the  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 

DATES:  Comments  must  be  received  on 
or  before  February  3, 1995. 

ADDRESSES:  Comments  may  be  mailed  to 
Christopher  D.  Hess.  Environmental 
Protection  Agency,  Air  Branch,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  D.  Hess  at  (913)  551-7213. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register 


Dated:  November  10, 1994. 
William  Rice, 

Acting  Regional  Administrator. 
|FR  Doc.  95-147  Filed  1-3-95:  8:45  am] 
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Comparison  of  Dredged  Material  to 
Reference  Sediment 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  revise  the 
Clean  Water  Act  Section  404(b)(1) 
Guidelines  (Guidelines)  to  provide  for 
comparison  of  dredged  material 
proposed  for  discharge  with  "reference 
sediment,"  for  the  purposes  of 
conducting  chemical,  biological,  and 
physical  evaluations  and  testing.  Under 
this  proposed  revision,  the  testing 
provisions  of  the  Guidelines  would  be 
improved  by  directing  that  dredged 
material  proposed  for  discharge  be 
compared  to  reference  sediment. 
"Reference  sediment"  would  be  defined 
as  sediment  that  reflects  the  conditions 
at  the  disposal  site  had  no  dredged 
material  disposal  ever  occurred  there. 
Adoption  of  the  reference  sediment 
approach  would  allow  the  regulatory 
program  to  better  assess  the  potential 
cumulative  impacts  of  dredged  material 
discharges,  and  would  make  testing  of 
dredged  material  proposed  for  discharge 
in  waters  of  the  U.S.  more  consistent 
with  current  methods  used  for  testing 
dredged  material  proposed  for  ocean 
disposal. 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  6, 1995. 

ADDRESSES:  Written  comments  should 
be  submitted  to:  Reference  Sediment 
Docket  (4502F),  Wetlands  and  Aquatic 
Resources  Regulatory  Branch,  U.S.  EPA, 
401  M  Street  SW,  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Details  are  available  from  Mr.  John 
Goodin  at  (202)  260-9910. 

SUPPLEMENTARY  INFORMATION: 

Statutory  and  Regulatory  Background 

The  Federal  Water  Pollution  Control 
Act  of  1972  (amended  in  1977  as  the 
Clean  Water  Act)  established,  in  Section 
404,  a  permit  program  for  the  regulation 
of  proposed  discharges  of  dredged  or  fill 
material  into  waters  of  the  United 
States,  including  wetlands.  Section 


404(a)  authorizes  the  Secretary  of  the 
Army,  acting  through  the  Chief  of 
Engineers,  to  issue  permits  specifying 
disposal  sites  in  waters  of  the  U.S.  in 
accordance  with  regulatory 
requirements  of  the  Section  404(b)(1) 
Guidelines  (Guidelines).  The 
■  Guidelines,  which  were  published  by 
EPA  as  final  regulations  on  December 
24,  1980  (45  FR  85336),  are  the 
substantive  environmental  criteria  used 
in  evaluating  discharges  of  dredged  or 
fill  material  under  Section  404  of  the 
Clean  Water  Act. 

The  Guidelines  provide  general 
restrictions  at  §  230.10  that  must  be  met 
before  a  permit  can  be  issued 
authorizing  a  discharge  of  dredged  or 
fill  material  into  waters  of  the  U.S.  In 
order  to  reach  conclusions  regarding 
these  restrictions,  a  variety  of  factual 
determinations  are  made  concerning  the 
potential  environmental  effects  of  a 
proposed  discharge.  Sections  230.60 
and  230.61  of  the  Guidelines  outline  the 
chemical,  biological,  and  physical 
evaluation  and  testing  pfocedures  that 
are  to  be  used  to  make  several  of  these 
determinations.  These  testing 
procedures  are  designed  to  determine 
the  degree  to  which  the  material 
proposed  for  discharge  may  introduce, 
relocate,  or  increase  the  availability  of 
contaminants  and  how  this  may  impact 
the  aquatic  ecosystem  and  organisms. 
Section  230.61(c)  of  the  Guidelines 
outlines  procedures  for  comparing 
"excavation"  and  "disposal"  sites.  This 
comparison  is  made  to  ascertain  the 
potential  for  adverse  envirormiental 
impacts  at  the  disposal  site  due  to  the 
proposed  discharge  of  dredged  material. 
Markedly  different  concentrations  of 
contaminants  or  toxicological  responses 
of  test  organisms  between  sediment 
fix)m  the  excavation  and  disposal  sites 
may  indicate  the  potential  for  adverse 
environmental  impacts. 

A  fundamental  precept  surrounding 
all  evaluations  under  the  Guidelines  is 
that  a  "discharge  will  not  have  an 
unacceptable  adverse  impact  either 
individually  or  in  combination  with 
known  and/or  probable  impacts  of  other 
activities  affecting  the  ecosystems  of 
concern."  (§  230.1(c))  The  Guidelines 
require  the  consideration  of  both 
cumulative  and  secondary  effects  on  the 
aquatic  ecosystem,  as  part  of  the  factual 
determinations  made  to  assess 
compliance  (see  §  230.11).  If  repetitive 
disposal  occurs  at  a  site,  testing  that 
employs  the  disposal  site  as  a  point  of 
comparison  may  not  facilitate  an 
adequate  evaluation  of  potential 
cumulative  adverse  effects,  and  thus 
may  not  provide  the  comprehensive 
data  desired  for  factual  determinations 


and  ultimately.  Guidelines  compliance 
decisions. 

The  key  standard  established  in  the 
Guidelines  is  that  dredged  material 
disposal  may  not  have  an  "unacceptable 
adverse  impact"  on  the  disposal  site.  As 
discussed  below,  use  of  disposal  site 
sediments  as  a  point  of  comparison  for 
subsequent  evaluations  of  dredged 
material  proposed  for  discharge  there 
could  contribute  to  the  incremental 
contamination  of  the  site  over  time,  by 
continually  degrading  that  point  of 
comparison.  This  could  occiir  without 
any  of  the  individual  discharges  causing 
an  "unacceptable  adverse  impact." 

Current  Practice 

Current  practice  for  most  dredged 
material  disposal  is  to  use,  to  the 
maximum  extent  practicable,  the  same 
dredged  material  disposal  site  for 
successive  discharge  activities.  In  this 
manner,  that  portion  of  the  total  aquatic 
ecosystem  impacted  by  dredged 
material  discharges  is  hmited,  as  is  the 
repetition  of  associated  regulatory 
procedures  (i.e.,  specification  of  a 
disposal  site).  However,  use  of  sediment 
frt)m  the  disposal  site  as  the  point  of 
comparison  for  subsequent  evaluations 
of  dredged  material  proposed  for 
discharge  at  the  same  site  could  result 
in  long  term  changes  in  the  nature  of 
disposal  site,  if  contaminants 
incrementally  accumulate  there.  For 
example,  increasingly  contaminated 
sediments  could  be  discharged  at  a  site 
even  though  a  given  discharge  might 
have  exceeded  the  "imacceptable 
adverse  impact"  threshold  had  this 
discharge  been  permitted  earlier  in  the 
life  of  the  disposal  site  when 
contamination  levels  were  not  as  high. 
In  this  manner,  cumulative  adverse 
effects  of  individual  dredged  material 
discharges  at  a  disposal  site  may  not  be 
adequately  assessed. 

In  addition,  using  sediment  from  the 
disposal  site  as  a  point  of  comparison  as 
currently  required  under  the  Guidelines 
represents  an  inconsistency  between 
how  discharges  of  dredged  material  are 
regulated  under  the  Clean  Water  Act, 
which  has  jurisdiction  in  waters  of  the 
U.S.,  and  the  Marine  Protection, 
Research,  and  Sanctuaries  Act,  which 
has  jurisdiction  in  the  territorial  seas 
and  ocean  waters.  The  latter  uses  a 
reference  sediment  comparison  in 
conducting  dredged  material  testing, 
whereas  the  former  currently  does  not. 
Although  the  two  programs  regulate 
dredged  material  disposal  under 
different  statutes,  there  is  considerable 
overlap  in  terms  of  practical 
implementation.  EPA  and  the  Corps  of 
Engineers  support  consistent  testing  that 
facilitates  environmental  comparisons 
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when  a  number  of  dredged  material 
disposal  alternatives  are  being 
considered.  Burthermore.  consistent 
testing  helps  ensure  that  decisions 
regarding  dijjposal  are  not  driven  by  an 
artifact  of  different  regulations  which 
were  envisioned  to  acquire  similar 
effects  infonjiation. 

Definition  oil  Reference  Sediment 

Today's  proposed  rule  addresses  the 
problem  of  using  the  disposal  site  as  a 
point  of  com  aarison  for  proposed 
discharges  o  dredged  material  by 
providing  fo<  those  comparisons  to  be 
made  to  reference  sediment  instead.  The 
term  "reference  sediment"  is  defined  as: 

sediment  that  Reflects  the  conditions  at  the 
disposal  site  fafid  do  dredged  material 
disposal  ever  (^curred  there.  Reference 
sedimeDt  servis  as  a  point  of  comparison  to 
identify  poteniial  environmental  effects  of  a 
discharge  of  dledged  material.  Reference 
sediment  shall  be  collected  taking  into 
account  the  fojlov./ing  consideruiions:  (1)  to 
obtain  physical  characteristics,  including 
grain  size,  as  simitar  as  practicable  as  the 
dredged  material  proposed  for  discharge.  (2) 
to  avoid  areas  in  the  unmediate  vicinity  of, 
including  depOsitional  zones  of.  spills, 
outfalls,  or  otHer  significant  sources  of 
contaminants,  and  (3)  to  be  as  close  as 
practicable  to.  and  subject  to  the  same 
hydrologic  influences  as.  the  disposal  site, 
but  removed  f.  om  areas  which  are  subject  to 
sediment  migiation  of  previous  dredged 
material  discharges.  If  existing  information 
that  provides  in  easy-to-interpret  indication 
of  the  presence  of  bioavailable  contaminants 
in  the  reference  sediment  and  m  the 
sediment  front  the  disposal  site  waterbpfiy  is 
not  available,  pediment  testing  (e.g..  toxicity 
testing)  is  necessary  to  ensure  that  the 
reference  sediment  accurately  reflects  the 
conditions  of  the  sediment  6om  the  disposal 
site  watertx>di 

Specifically.  §  230.3  of  the  Guidelines 
would  be  amended  by  adding  the  above 
definition  ol  "reference  sediment"  as 
paragraph  (i^),  and  §  230.61(c)  of  the 
Guidelines  would  be  amended  by 
changing  two  applications  of  the  term 
"disposal  si|e"  to  reflect  incorporation 
of  the  reference  sediment  approach. 

Selection  of  Reference  Sediment 

The  three  considerations  listed  in  the 
definition  aie  designed  to  ensure  that 
the  referenc(  s  sediment  selected  has 
appropriate  physical  characteristics  and 
accurately  n  fleets  the  sediment  from 
the  disposal  site  waterbody,  absent  the 
influence  ofiprevious  dredged  material 
discharges.  Evaluation  of  each  of  these 
factors  is  necessary  in  the  selection  of 
an  appropriate  reference  sediment.  In 
light  of  the  ibany  factors  that  may  affect 
it.  the  selection  of  appropriate  reference 
sediment  mlist  be  identified  in  the 
proposed  sa  npling  plan  for  testing 
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and  approved  by  the  relevant  Corps  of 
Engineers  District  (or  State,  if  they  are 
the  permitting  authority)  in 
coordination  with  the  EPA  Region. 

First,  the  dredged  material  proposed 
for  discharge  and  the  reference  sediment 
should  possess  similar  physical 
characteristics,  including  grain  size, 
which  is  important  from  both  chemical 
and  biological  standpoints.  For 
example,  substrate  preference  of  benthic 
organisms,  larval  settlement,  and 
contaminant  partitioning  are  specific  to 
geophysical  characteristics  of  the 
sediment.  The  presence  of 
contaminants,  and  their  bioavailability 
to  the  organisms  that  come  into  contact 
with  them,  are  a  direct  function  of 
characteristics  (e.g., organic  carbon  in 
the  surrounding  sediment)  which  are 
often  influenced  by  the  grain  size  of  the 
surrounding  sediment. 

Second,  in  selecting  reference 
sediment,  efforts  should  be  made  to 
avoid  areas  in  the  immediate  vicinity  of, 
including  depositional  zones  of,  spills, 
outfalls,  or  other  significant  sources  of 
contaminants,  in  addition  to  areas  that 
are  subject  to  sediment  migration  of 
previous  dredged  material  discharges,  to 
prevent  the  selection  of  reference 
sediment  that  reflects  either  an  area  of 
increased  contamination  in  a  waterbody 
or  reflects  the  impacts  of  previous 
dredged  material  discharges.  In  this 
regard,  reference  sediments  should  be 
substantially  free  of  contaminants. 
However,  it  is  recognized  that  a 
particular  waterbody  may  be  influenced 
by,  and  its  sediments  may  therefore 
contain,  a  variety  of  chemical 
constituents  or  other  characteristics, 
that  are  the  result  of  natural  or  non- 
dredged  material  disposal  influences. 
Therefore,  "substantially  free  of 
contaminants"  does  not  equate  to 
"pristine"  or  "absence  of 
contaminants." 

The  reference  sediment  comparison  is 
designed  to  assess  the  potential  impacts 
of  a  proposed  discharge  relative  to  the 
ambient  conditions  of  the  waterbody  of 
the  proposed  disposal  site  (i.e., 
"dredged  or  fill  material  should  not  be 
discharged  into  the  aquatic  ecesystem 
unless  it  can  be  demonstrated  that  such 
a  discharge  will  not  have  an 
unacceptable  adverse  impact  *  *  *  [on] 
the  ecosystems  of  concern."  40  CFR 
230.1(c)).  The  reference  sediment 
comparison  yields  data  on  the  proposed 
discharge's  impact  at  the  disposal  site, 
in  light  of  any  contaminants  already 
present  as  the  result  of  non-point  nmoff, 
point  soiuce  discharges,  air  deposition, 
and  various  other  sources  outside  the 
influence  of  the  dredged  material 
discharger.  Thus,  a  "pristine"  standard 
muV  noc  rcAAOCk  ^aaC  timuicii&  conuiixons 


of  the  disposal  site,  the  impacts  upon 
which  are  to  be  evaluated  under  the 
Guidelines. 

Third,  selection  of  reference  sediment 
should  be  in  as  close  proximity  as 
practicable  to  the  disposal  site 
sediment,  while  best  reflecting  the  other 
considerations  listed.  This  helps  to 
maintain  control  for  variables  such  as 
hydrologic  influences  that  might 
otherwise  differ  between  the  disposal 
site  and  the  location  from  which 
reference  sediment  is  obtained. 

An  evaluation  of  the  presence  of 
contaminants  is  part  of  the  overall 
evaluation  to  affirm  that  the  reference 
sediment  is  similar  to  sediment  in  the 
disposal  site  waterbody  (absent  the 
impacts  of  any  previous  dredged 
material  discharge).  In  circumstances 
where  existing  information  that 
provides  an  easy-to-interpret  indication 
of  the  presence  of  bioavailable 
contaminants  in  the  reference  sediment 
and  in  the  sediment  from  the  disposal 
site  waterbody  is  not  available, 
sediment  testing  (e.g..  toxicity  testing)  is 
necessary  to  ensure  that  the  reference 
sediment  accurately  reflects  the 
conditions  of  the  sediment  from  the 
disposal  site  waterbody.  The  evaluation 
of  an  appropriate  reference  sediment 
provides  the  basis  for  a  valid 
demonstration  that  the  reference 
sediment  accurately  reflects  the 
characteristics  of  the  sediment  at  the 
disposal  site  waterbody.  including 
specifically  an  evaluation  of  the 
potential  presence  of  contaminants, 
while  providing  the  necessary  flexibility 
for  determining  when  additional 
information  must  be  collected  to 
support  this  demonstration. 

A  wide  variety  of  site  specific 
circumstances  exist  that  affect  what 
method  or  methods  are  appropriate  or 
necessary  for  demonstrating  the 
selection  of  suitable  reference  sediment. 
For  e.xample,  in  a  particular 
circumstance,  the  information  value  of 
benthic  bioassay  results  may  be  more 
useful  in  affirming  an  accurate  reference 
sediment  in  cases  where  the  suite  of 
potential  contaminants  in  the  disposal 
site  waterbody  is  very  large,  whereas 
information  on  several  chemical 
contaminants  of  concern  may  be 
sufficient  in  other  cases.  Guidance  on 
recommended  methods  will  be 
described  in  the  testing  manual  for 
proposed  discharges  of  dredged  material 
into  waters  of  the  U.S.,  and  will  be 
revised  as  necessary  to  ensure  that  these 
methods  are  current  and  sound.  These 
procedures  are  intended  to  ensure  that 
appropriate  flexibility  is  provided  to  the 
Carps,  or  State  that  has  assumed  the 
Section  404  permit  program,  to  require 
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may  be  necessary  to  affirm  the  selection 
of  an  accurat^eference  sediment. 

Benefits  of  Reference  Sediment 

Although  the  mention  of  "reference 
sediment,"  per  se,  currently  is  absent 
from  the  Guidelines,  this  concept  is 
inherent  in  both  the  general  purpose 
and  specific  determinations  required  by 
these  regulations,  and  provides  the  most 
effective  approach  to  address  current 
shortcomings  in  the  existing  testing 
protocol.  Comparison  of  dredged 
material  proposed  for  discharge  to 
reference  sediment  provides  a  more 
effective  basis  for  addressing  cumulative 
effects  at  a  site  subject  to  previous 
disposal  because  the  comparison  would 
be  made  to  sediment  which  has  only 
been  influenced  by  ambient  conditions, 
i.e.,  the  point  of  comparison  would  not 
be  subject  to  alteration  by  previous 
dredged  material  discharges.  As 
subsequent  evaluations  of  dredged 
material  proposed  for  discharge  at  a 
particular  site  would  be  made  in 
comparison  to  reference  sediment, 
potential  difficulties  with  the  use  of  the 
disposal  site  as  a  point  of  comparison 
would  be  addressed.  Furthermore,  as 
the  sources  of  contamination  in  a 
waterbody  such  as  agricultural  and 
urban  runoff  are  decreased,  the 
reference  sediment,  and  thus  the  point 
of  comparison  for  proposed  discharges 
of  dredged  material,  should  reflect  this 
improvement,  rather  than  continuing  to 
reflect  past  dredged  material  discharges. 

Adoption  of  the  reference  sediment 
approach  also  establishes  greater 
consistency  with  testing  conducted  for 
the  ocean  disposal  of  dredged  material. 
A  technically  appropriate  reference 
sediment  definition  that  reflects 
repetitive  use  site  conditions  is  an 
important  component  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act's  ocean  dumping  program.  The 
reference  sediment  approach  is  integral 
to  this  program's  testing  guidance, 
"Evaluation  of  Dredged  Material  for 
Ocean  Disposal:  Testing  Manual," 
commonly  known  as  the  Ocean 
Dumping  Testing  Manual  or  Green 
Book,  which  was  revised  and  published 
by  EPA  and  the  Corps  of  Engineers  in 
February  1991.  In  their  review  of  the 
Green  Book  (Science  Advisory  Board. 
1992.  Technical  review  of  "Evaluation 
of  Dredged  Materials  Proposed  for 
Ocean  Disposal — ^Testing  Manual." 
Washington.  DC.  EPA-SAB-EPEC-92- 
014.  20pp.),  EPA's  Science  Advisory 
Board  indicated  their  support  for  the 
reference  sediment  concept,  but  noted 
that  reference  areas  must  be  better 
defined  and  quantified.  In  their  review 
of  a  companion  draft  testing  manual  for 
waters  of  the  U.S.  (Science  Advisory 


Board.  1994.  "An  SAB  report: 
Evaluation  of  a  Testing  Manual  for 
Dredged  Material  Proposed  for 
Discharge  in  Inland  and  Coastal 
Waters."  Washington,  D.C.  EPA-SAB- 
EPEC-94-007.  16pp.),  the  Science 
Advisory  Board  concluded  that  "criteria 
for  the  selection  of  reference  (sediment) 
are  much  too  vague  and  subjective." 
EPA  concurs  that  these  criteria  need  to 
be  clearly  articulated  and  will  revise  the 
draft  testing  manual  accordingly  upon 
final  promulgation  of  this  proposed 
rule.  As  a  practical  matter,  the  reference 
sediment  approach  has  been  used  by  the 
ocean  dumping  program  to  evaluate 
hundreds  of  proposed  discharges.  This 
experience  has  demonstrated  the 
reference  sediment  approach  to  be  a 
protective  and  scientifically  defensible 
means  of  predicting  impacts. 

The  reference  sediment  approach  has 
also  been  applied  with  similar  results  in 
waters  of  the  U.S.  where  Green  Book 
methods  were  applied.  As  noted  above. 
EPA  and  the  Corps  are  currently 
developing  a  Section  404  Testing 
Manual  to  detail  the  technical 
evaluation  and  testing  requirements 
outlined  in  the  testing  provisions  of  the 
Guidelines  (§  230.60  and  §  230.61).  The 
draft,  entitled  "Evaluation  of  Dredged 
Material  Proposed  for  Discharge  in 
Waters  of  the  U.S. — Testing  Manual 
(Draft),"  adopts  the  same  tiered  testing 
approach  as  the  Green  Book.  While 
details  of  the  Section  404  Testing 
Manual  will  necessarily  be  somewhat 
different  fi-om  the  Green  Book,  the 
Green  Book's  fi-amework  and  concepts 
are  an  appropriate  paradigm  for  use  in 
waters  of  the  U.S.  The  Section  404 
Testing  Manual  was  made  available  for 
public  review  and  comment  on  July  21. 
1994  (59  FR  37234). 

Executive  Order  12866  and  the 
Regulatory  Flexibility  Act 

Under  Executive  Order  12866,  [58 
Federal  Register  51,735  (October  4, 
1993)]  the  Agency  must  determine 
whether  the  regulatory  action  is 
"significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
envirorunent,  public  health  or  safety,  or 
State,  local,  tribal  govenunents  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency. 


(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order  - 
12866  and  is  therefore  not  subject  to 
OMB  review.  Current  testing  regulations 
for  evaluating  potential  chemical, 
biological,  and  physical  impacts  of  a 
proposed  discharge  require  comparison 
of  the  material  proposed  for  discharge 
with  sediment  collected  from  the 
disposal  site.  Under  the  proposed 
revisions,  the  location  of  the  site  from 
which  sediment  is  collected  for 
comparison  may  differ  from  current 
practice.  However,  this  substitution  is 
not  expected  to  impose  an  additional 
regulatory  burden,  as  sampling  and 
analysis  costs  should  remain  equivalent. 

A  reference  approach  could  increase 
the  number  of  cases  in  which  lest 
results  indicate  an  increased  likelihood 
of  a  toxic  or  bioaccumulative  effect  from 
a  proposed  dredged  material  discharge 
In  a  subset  of  these  cases,  that  increased 
likelihood  could  lead  to  a  factual 
determination  regarding  potential 
contaminant  effects  that  is  of  greater 
environmental  concern.  In  a  subset  of 
these  cases,  that  determination  could 
lead  to  the  use  of  some  management 
measure  (e.g.,  placement  of  a  "cap"  of 
relatively  clean  dredged  material  over 
the  proposed  discharge  or  use  of  a 
confined  disposal  facihty)  to  comply 
with  the  Guidelines.  In  such  cases,  a 
regulated  party  could  incur  additional 
expenditures.  However.  EPA  does  not 
anticipate  that  this  circumstance  would 
occur  in  more  than  a  ^all  number  of 
cases. 

A  reference  approach  could  increase 
the  efficiency  of  the  dredged  material 
disposal  program  and  lower  the  costs  to 
the  regulated  community.  In  cases 
where  ocean  disposal  and  waters  of  the 
U.S.  disposal  alternatives  are 
considered,  evaluation  of  test  results 
would  be  based  on  comparable  testing 
methodologies,  thus  facilitating  the 
evaluation  of  disposal  alternatives. 
Furthermore,  one  reference  sediment 
may  accurately  characterize  a  number  of 
potential  disposal  sites.  In  such  cases,  a 
regulated  party  could  reduce  testing 
expenditures  by  sampling  one  reference 
location  and  not  each  disposal  site. 

The  net  impact  of  the  aoove  potential 
effects  is  not  expected  to  be  significant. 
EPA  invites  the  public  to  comment  on 
the  potential  impacts  of  this  propostnl 
rule. 
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Pursuant  tojsection  603(b)  of  the 
Regulatory  Flexibility  Act.  the 
Environmental  Protection  Agency 
certifies  that  this  regulation  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities  (see 
above  discussion). 

Paperwork  R*duction  Act 

Today's  rule  places  no  additional 
information  cbllection  or  recordkeeping 
burden  on  reiondents.  Therefore,  an 
information  collection  request  has  not 
been  prepare(|  and  submitted  to  the 
Office  of  Mai^gement  and  Budget  under 
the  Paperwor  t  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  Information  collection 
activities  for  i  :iean  Water  Act  section 
404  permits  a  re  conducted  under  the 
U.S.  Army  Cc  rps  of  Engineers 

\  information  c  oUection  request  number: 

\071 0-003. 

/LisI  of  Sub»e<jt 

Environing 
material.  Wa 
Wetlands. 

Dated:  De<  e 
CmlM 

Administrator. 
Agency. 

Accord in 8 
proposed  io 


Bruwner, 


s  in  40  CFR  Part  230 

:!  ital  protection,  Dredged 
r  pollution  control, 


r^jber  23, 1994. 
Iter, 
Environmental  "Protection 


y,  40  CFR  part  230  is 
I  le  amended  as  follows: 


PART  230-iECT»ON  404(bM1) 
GUlOELINEa  FOR  SPECIFICATION  OF 
DISPOSAL  SITES  FOR  DREDGED  OR 
FILL  MATERIAL 

1.  The  authority  citation  for  part  230 
)  read  as  follows: 

4h:s.  404<b)  and  501(a)  of  tlie 
of  1977  (33  U.S.C  1344(b) 


Act 


continues  \o 

Aadiority: 

Clean  Water 
and  1361(a)). 

2.  Section  230.3  is  amended  by 
adding  p<irai=  raph  (u)  to  read  as  follows: 

§  230.3    De«ir  ttions. 


Refert:  nee 


(u)  The 
means  a 
conditions 
dredged 
there, 
point  of 
potential  en'  ■ 
discharge  o 
sediment  b 
accouht  the 

(1)  To  obt 
including 
practicable 
proposed  fo  ■ 

(2)Toav  ■ 
vicinity  of 
of.  spills, 
sources  of 

(3)  To  be 


com  parison 


teikn  reference  sediment 
sediment  that  reflects  the 

the  disposal  site  had  no 
material  disposal  ever  occurred 
sediment  serves  as  a 
to  identify 
ironmental  effects  of  a 
if  dredged  material  Reference 
be  collected  taking  into 
ollowing  considerations: 
)  lin  ohysical  characteristics, 
size,  as  similar  as 
the  dredged  material 
discharge, 

d  areas  in  the  immediate 
eluding  depositional  zones 
oiitfalls.  or  other  significant 
c  >ntaminants.  and 
i  IS  close  as  practicable  to, 
and  subje-'-fo  the  same  hydrologic 


influences  as.  the  disposal  site,  but 
removed  from  areas  which  are  subject  to 
sediment  migration  of  previous  dredged 
material  discharges. 
If  existing  information  that  provides  an 
easy-to-interpret  indication  of  the 
presence  of  bioavailable  contaminants 
in  the  reference  sediment  and  in  the 
sediment  from  the  disposal  site 
waterbody  is  not  available,  sediment 
testing  (e.g..  toxicity  testing)  is 
necessary  to  ensure  that  the  reference 
sediment  accurately  reflects  the 
conditions  of  the  sediment  from  the 
disposal  site  waterbody. 

3.  Section  230.61  is  amended  by 
revising  paragraph  (c)U)  and  the  first 
sentence  of  paragraph  (c)(2)  to  read  as 
follows: 

§  230.61    Chemical,  biological,  and 
physical  evaluation  and  testing. 

*         «         «         •         * 

(0*  •  * 

(1)  When  an  inventory  of  the  total 
concentration  of  contaminants  would  be 
of  value  in  comparing  sediment  at  the 
dredging  site  with  sediment  at  the 
disposal  site,  the  permitting  authority 
may  require  sediment  chemical 
analysis.  Markedly  different 
concentrations  of  contaminants  between 
the  material  from  the  excavation  site 
and  the  reference  sediment  (§  230.3(u)) 
may  aid  in  making  an  environmental 
assessment  of  the  proposed  disposal 
operation.  Such  differences  should  be 
interpreted  in  terms  of  the  potential  for 
harm  as  supported  by  any  pertinent 
scientific  literature. 

(2)  When  an  analysis  of  biological 
commtmity  structure  will  be  of  value  to 
assess  the  potential  for  adverse 
environmental  impact  at  the  proposed 
disposal  site,  a  compeirison  of  the 
biological  characteristics  between  the 
material  from  the  excavation  site  and 
the  reference  sediment  (§  230. 3(u))  may 
be  required  by  the  permitting  authority. 


National  Priorities  List:  request  for 
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40  CFR  Part  300 
[FRL-5127-91 

Intent  To  Delete  Crystal  City  Airport 
Superfund  Site,  Crystal  City,  Zavala 
County,  Texas  From  the  National 
Priorities  List 

AGENCY:  United  States  Environmental 
Protection  Agency. 

action:  Intent  to  delete  the  Crystal  City 
Airport  Superfund  site  from  tjtie 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  6  announces  its 
intent  to  delete  the  Crystal  City  Airport 
Superfund  site  from  the  National 
Priorities  List  (NPL)  and  requests  public 
comment  on  this  action.  The  NPL 
constitutes  Appendix  B  of  40  CFR  part 
300  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  Section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  as  amended.  EPA  and 
the  State  of  Texas  (Texas  Natural 
Resource  Conservation  Commission) 
have  determined  that  all  appropriate 
actions  under  CERCLA  have  been 
implemented  and  that  no  further 
cleanup  is  appropriate.  Moreover,  EPA 
and  the  State  have  deterniined  that 
response  activities  conducted  at  the  site 
to  date  have  been  protective  of  public 
health,  welfare,  and  the  environment. 

DATES:  Comments  concerning  this  site 
may  be  submitted  on  or  before  January 
30, 1995. 

ADDRESSES:  Comments  may  be  mailed 
to:  Ms.  Olivia  Rodriguez,  Community 
Relations  Coordinator.  U.S.  EPA,  Region 
6  (6H-MC),  1445  Ross  Avenue.  Dallas, 
Texas  75202-2733.  (214)  665-6584  or 
1-800-533-3508. 

Comprehensive  information  on  this 
site  is  available  through  the  EPA  Region 
6  public  docket,  which  is  located  at 
EPA's  Region  6  library  office  and  is 
available  for  viewing  kom  8:00  a.m.  to 
5:00  p.m.,  Monday  through  Friday, 
excluding  holidays.  The  office  address 
is:  U.S.  EPA.  Region  6,  Library.  12th 
.    Floor.  1445  Ross  Avenue.  Dallas.  Texas 
75202.  (214)  665-6424  or  665-6427. 
Background  information  from  the 
Regional  public  docket  is  available  for 
viewing  at  the  Crystal  City  Airport 
Superfund  site  information  repositories 
located  at: 

Cr>'stal  Citv  Public  Library.  101  E. 
bimmit.'Crystal  City,  TX  78839. 

Environmental  Protection  Agency. 
Library,  12th  Floor,  1445  Ross 
Avenue,  Dallas,  Texas  75202. 

Texas  Natural  Resource  Conservation 
Commission,  12118  North  lH-35, 
Building  D,  Room  190,  Austin,  Texas 
78753,  (512)  239-2920. 

FOR  FURTHER  IT^ORMATION  CO^^•ACT:  Mr. 
Ernest  R.  Franke,  Remedial  Project 
Manager,  U.S.  Environmental  Protection 
Agqncy,  Region  6. 1445  Ross  Avenue. 
Dallas,  Texas  75202-2733-,  (214)  665- 
8521  or  1-800-533-3508. 


SUPPLEMENTARY  INFORMATION: 

Table  ef  Caateiils 

I.  Introduction 

IL  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  History  and  Basis  for  Intended  Site 

Deletion 

I.  Introduction    ' 

The  U.S.  EnvironmJental  Protection 
Agency  (EPA)  Region  6  announces  its 
intent  to  delete  Crystal  City  Airport 
Superfund  site.  Crystal  City,  Zavala 
County,  Texas,  from  the  National 
Priorities  List  (NPL),  which  constitutes 
Appendix  B  of  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan,  40  CFR  Part  300 
(NCP),  and  requests  comments  on  the 
proposed  deletion.  EPA  identifies  sites 
which  appear  to  present  a  significant 
risk  to  pubhc  health,  welfare,  or  the 
environment  and  maintains  the  NPL  as 
the  list  of  those  sites.  Sites  on  the  NPL 
may  be  the  subject  of  remedial  actions 
financed  by  the  Hazardous  Substance 
Superfund  Response  Trust  Fund  (Fund). 
Pursuant  to  Section  300.425(e)(3)  of  the 
NCP.  a  site  deleted  from  the  NPL 
remains  eligible  for  Fund-financed 
remedial  actions  if  conditions  at  the  site 
warrant  such  action. 

EPA  will  accept  comments 
concerning  this  proposal  for  30  days 
after  publication  of  this  notice  in  the 
Federal  Register. 

Section  II  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  procedures  EPA  is 
using  for  this  action.  Section  IV 
discusses  the  history  of  the  site  and 
explains  how  it  meets  the  deletion 
criteria. 

II.  NPL  DdetioH  Criteria 

The  NCP  establishes  criteria  which 
EPA  references  to  delete  sites  from  the 
NPL.  In  accordance  vath  40  CFR  Section 
300.425(e)(1),  sites  may  be  deleted  from 
or  recategorized  on  the  NPL  where  no 
further  response  is  appropriate.  In 
making  a  determination  to  delete  a  site 
from  the  NPL,  EPA  shall  consider  in 
consultation  with  the  state,  whether  any 
of  the  following  criteria  have  been  met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 
or 

~    (ii)  All  appropriate  Fund-financed 
response  imder  CERCLA  has  been 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate;  or 

(iii)  The  remedial  investigation  has 
shown  the  release  poses  no  significant 
threat  to  public  health  or  the 
environment  and  therefore,  taking  of 
remedial  measures  is  not  appropriate. 


Prior  to  deciding  to  delete  a  site  from 
the  NPL.  EPA  must  determine  that  the 
remedy,  or  existing  site  conditions  at 
sites  where  no  action  is  required,  is 
protective  of  public  health,  welfare  and 
the  environment 

Deletion  of  a  site  from  the  NPL  does 
not  preclude  eligibility  for  subsequent 
Fund-financed  actions  if  future  site 
conditions  warrant  such  actions. 
Section  300.425(e)(3)  of  the  NCP  states 
Fund-financed  actions  may  be  taken  at 
sites  which  are  deleted  from  the  NPL. 

III.  DeletioB  Procedures 

Upon  determination  that  at  least  one 
criteria  described  in  section 
300.425(e)(1)  is  met,  EPA  may  formally 
begin  deletion  procedures.  The 
following  procedures  were  used  for  the 
proposed  deletion  of  this  site: 

1.  EPA  Region  6  has  recommended 
deletion  and  prepared  the  relevant 
documents. 

2.  The  State  OT  Texas  has  concurred 
with  the  deletion  decision. 

3.  Concurrent  with  this  National 
Notice  of  Intent  to  Delete,  a  notice  will 
be  pubhshed  in  local  newspapers  and 
will  be  distributed  to  appropriate 
federal,  state  and  local  officials  and 
other  interested  parties  This  local 
notice  announces  a  30-day  public 
comment  period  on  the  deletion 
package,  which  starts  two  weeks  from 
the  date  of  the  notice. 

4.  Region  6  has  made  all  relevant 
documents  available  in  the  Regional 
office.  local  site  and  State  of  Texas 
information  repositories. 

These  proceoures  have  been 
completed  for  the  Cr>stal  City  Airport 
Superfimd  site.  The  Federal  Register 
notice  and  concurrent  notice  in  the  local 
newspaper  in  the  vicinity  of  the  site 
announce  the  initiation  of  a  30-day 
public  comment  period  and  the 
availability  of  the  Notice  of  Intent  to 
Delete.  The  public  is  asked  to  comment 
on  EPA's  intention  to  delete  the  site 
from  the  NPL;  all  critical  documents 
needed  to  evaluate  EPA's  decision  are 
included  in  the  information  repositories 
and  deletion  docket. 

Upon  completion  of  the  30-day  public 
comment  period,  EPA  Region  6  will 
evaluate  these  comments  before  the 
final  decision  to  delete.  If  necessary, 
EPA  Region  6  will  prepare  a 
Responsiveness  Summary  to  address 
those  concerns  raised  by  the  comments 
received  during  the  public  comment 
period.  The  responsiveness  summary 
will  be  made  available  to  the  public  at 
the  information  repositories.  Members 
of  the  pubhc  are  welcome  to  contact 
EPA  Region  6  to  obtain  a  copy  of  the 
responsiveness  summary  when 
available.  If  EPA  still  determines 


deletion  &t>m  the  NPL  is  appropriate 
after  receiving  public  comn>ents.  a  final 
notice  of  deletion  will  be  published  in 
the  Federal  Register.  However,  deletion 
from  the  NPL  will  aot  occur  until  a 
notice  of  deletion  is  pubhshed  in  the 
Federal  Register. 

IV.  History  and  Basis  for  Intended  Site 
Deletion 

The  following  summary  provides  the 
Agency's  rationale  for  delelion  of  the 
Cr\'stal  City  Airport  Superfund  site  from 
the  NPL. 

The  Qystal  City  Airport  (CCA) 
Superfund  site  is  located  within  the  city 
limits  of  Crystal  City.  Zavala  Qtiuily.  in 
the  South-Central  geographic  area  of 
Texas.  TTie  population  density  in  the 
region  is  low  and  the  economy  is 
principally  comprised  of  agriculture,  oil 
and  gas  production.  Cr\stal  City  is  the 
county  seat  of  Zavala  County  w'ith 
approximately  a.000  residents  from  a 
total  county  population  of 
approximately  11.500.  The  nearest 
major  population  center  is  San  Antonio, 
located  about  100  miles  northeast  of 
Crystal  City. 

TTie  CCA  site  is  owned  by  the  City  of 
Crystal  City  and  encompasses 
approximately  120  acres.  Airport 
facilities  include:  3,550-foot  asphalt 
runway,  an  elevated  tower  equipped 
with  rotating  beacon,  a  windsock.  paved 
taxiways,  several  buildings  and 
foundations.  The  land  surrounding  the 
airport  property  has  a  variety  of  uses.  A 
closed  municipal  landfill,  also  owned 
by  the  City  of  Crystal  City,  is  located 
directly  adjacent  to  the  northeast.  To  the 
north,  the  land  is  used  as  pasture  land. 
Directly  west  of  the  site  is  a  private 
residential  area  and  public  housing 
project.  Southwest  of  the  site  is  an 
elementary  school,  high  school  and 
associated  athletic  fields.  South  of  the 
site  is  a  second  residential  area. 
Southeast  of  the  site  is  more  agricultural 
grazing  land. 

Dvuing  World  War  n,  the  airport  site 
was  owned  and  operated  primarily  for 
housing  persons  detailed  by  the  U.S. 
Military.  The  U.S.  Government  deeded 
the  property  to  the  city  in  1949.  The 
City  of  Crj'Stal  City  has  operated  the 
facility  as  a  municipal  airport  since 
1949.  Under  lease  arrangements  with 
Crj'stal  Gty,  several  private  companies 
operated  aerial  pesticide  application 
businesses  at  CCA  in  the  early  1950'8. 
By  1982,  pesticide  apphcation 
operations  were  discontinued  at  the 
airport  and  former  aerial  appUcators 
declared  ba^iLruptcy,  abandoning 
various  equipment  and  numerous 
deteriorated  dnmis  on  site. 

The  Texas  Department  of  Water 
Resources  (TDWR),  the  predecessor 


424 


Federal  Register  /  Vol.  60,  No.  2  /  Wednesday,  January  4,  1995  /  Proposed  Rules 


1= 


Federal  Register  /  Vol.  60,  No.  2  /  Wednesday,  January  4.  1995  /  Proposed  Rules 


423 


agency  tolboth  the  Texas  Water 
Commiss^n  (TWC)  and  the  Texas 
Natural  Resource  Conservation 
Commission  (TNRCC),  initiated  a 
preliminary  site  investigation  on  April 
25, 1983,  fas  requested  by  local  officials 
acting  on  jbehalf  of  concerned  citizens. 
On  June  "^3  and  June  23, 1983, 
additional  investigations  were 
conducted  to  characterize  the  type  and 
extent  of  tontamination.  At  least  50 
drums  of  Various  pesticides  and 
herbicides  were  observed  and  extensive  ! 
soil  staining  was  indicative  of  poor 
handling  fend  transferring  practices.  An 
Immediate  Removal  Action  was 
initiated  by  EPA  on  October  31, 1983. 
This  actidn  focused  on  removal  of  the 
most  highly  contaminated  materials 
consistint  of  approximately  40  cubic 
yards  of  waste.  Between  50-70  drums 
were  mixed  with  Ume  and  capped  with 
clay  and  f  laced  in  two  temporary 
disposal  cells  onsite.  This  removal 
action  w^  structured  to  mitigate  short 
term  risk$  and  scheduled  to  be 
incorporated  into  the  permanent 
remedial  jaction  at  a  later  date.  Further 
followup  I  inspections  on  December  15, 

1983,  Feliruary  14, 1984.  and  March  29, 
1984  by  the  TWDR.  EPA  and  Texas  Air 
Control  Board  resulted  in  an  additional 
removal^ction  to  further  reduce  short- 
term  risk$  posed  by  the  site.  In  May 

1984,  an  Additional  19  drums  were 
transported  for  disposal  to  an  offsite 
permitted  treatment,  storage  and 
disposal  facility.  A  fence  was 
constructed  aroimd  the  site  to  limit 
public  access  and  warning  signs  were 
posted.    1 

A  Hazard  Ranking  System  (HRS) 
package  lor  Crystal  City  Airport  was 
finalizedlin  June  1984.  The  overall  site 
score  wa^  32.26.  EPA  and  TWC 
(TNRCC)l  entered  into  a  Cooperative 
Agreement  (CA)  on  September  28, 1995 
for  a  stati-lead  Remedial  Investigation 
and  Feasibility  Study  (RI/FS).  The  site 
was  prop(osed  for  the  NPL  on  October  5, 

1985,  Thfe  site  was  formally  placed  on 
the  NPL  bn  May  20, 1986.  In  June  1986, 
TNRCC  (jontracted  Ebasco  Services 
Incorporated  to  perform  the  RI/FS. 
Phase  I  erf  the  RI  fieldwork  lasted  from 
September  through  October  1986;  Phase 
II  fieldwbrk  was  conducted  during 
January  ^nd  February  1987.  The  RI  and 
FS  reporis  were  finalized  in  June  and 
July  1987.  respectively. 

The  Regional  Administrator  signed 
the  RecM^^d  of  Decision  (ROD)  for  the 
Crystal  Gity  Airport  Superfund  site  on 
Septembjer  29, 1987,  selecting  onsite 
consolidation  in  a  disposal  cell  with  a 
cap  meeting  requirements  of  regulations 
promulgated  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
This  mel  hod  was  chosen  to  prevent 


JMI 


spread  of  contaminants.  EPA  selected  a 
remedy  which  eUminated  the  principal 
threat  posed  by  site  conditions  by 
eliminating  the  possibility  of  hiunan 
exposure  to  contaminants  of  concern. 

The  funds  to  conduct  Remedial 
Design  and  Remedial  Action  (RD/RA) 
were  awarded  by  EPA  to  the  State  of 
Texas  on  March  31, 1988  through  a 
Cooperative  Agreement  with  TWC 
(TNRCC).  On  June  14, 1988.  TNRCC 
entered  into  a  contract  with  Ebasco 
Services,  the  engineering  firm  which 
conducted  the  RI/FS,  to  perform 
Remedial  Design  work  and  prepare 
detailed  construction  plans  and 
specifications  for  a  bid  package.  The  bid 
package  was  completed  and  an 
Invitation  for  Bids  was  issued  on 
January  31, 1989.  Eleven  qualified  bids 
were  received,  evaluated,  and  a  contract 
was  awarded  to  the  lowest  qualified 
bidder,  Qualtec  Incorporated.  The 
contract  was  executed  l^  TNRCC  on 
April  21, 1989.  Qualtec  attempted  to 
mobilize  onsite  in  June  1989,  but  was 
denied  entry  by  local  officials.  Due  to 
defiance  to  repeated  requests  for  access 
on  behalf  of  Qualtec  by  both  EPA  and 
TNRCC,  a  Section  104  Unilateral 
Administrative  Order  under  CERCLA 
authority  was  issued  to  Crystal  City  by 
EPA  in  November  1989,  and  TNRCC 
issued  a  Notice  to  Proceed  to  Qualtec  on 
January  5, 1990.  Qualtec  began  onsite 
mobiUzation  on  February  5, 1990.  The 
following  contract  activities  were 
conducted  during  the  120-day  contract 
duration: 

•  construction  of  the  consolidated 
cell, 

•  excavation  and  consolidation  of 
contaminated  material  in  the  cell, 

•  verification  monitoring, 

•  placement,  compaction,  grading, 
and  seeding  of  clean  backfill, 

•  stormwater  control, 

•  building  decontamination,  and 
asphalt  floor  removal, 

•  demolition  of  building  B-3. 

•  recontruction  of  airport  facilities  to 
meet  or  exceed  existing  conditions 
including  replacement  of  asphalt  floor 
slabs  with  concrete  and  reconstruction 
of  taxiways  in  contaminated  areas. 

•  construction  of  the  RCRA  cap  over 
the  consolidation  cell  as  specified  by 
contract  documents. 

•  continuous  air  monitoring  and  dust 
control, 

•  continuous  health  and  safety  and 
quality  assurance/quality  control 
operations, 

•  construction  of  a  security  fence 
around  the  consolidated  cell. 

Pre-final  inspections  were  held  on 
May  31. 1990  and  June  6. 1990  to  close 
out  site  work.  The  Certificate  of 
Substantial  Completion  was  issued  July 


3. 1990.  signifying  completion  of  all 
work  except  the  vegetative  topcover 
growth  required  by  the  contract 
specifications.  The  final  work  product 
acceptance  occurred  on  September  25, 
1990  after  a  joint  TNRCC  and  EPA 
inspection  reflecting  the  vegetative 
requirements  had  been  met.  The 
Remedial  Action  (RA)  Report  was 
finalized  on  May  23, 1991.  and 
approved  by  the  Region  6  Hazardous 
Waste  Management  Division  Director  on 
June  6. 1991. 

In  December  1991  a  site  Close  Out 
Report  was  prepared  in  which  EPA.  in 
consultation  with  the  State  of  Texas 
(TNRCC),  determined  all  appropriate 
response  actions  required  to  ensure  the 
protectiveness  of  human  health  and  the 
environment  at  the  Crystal  City  Airport 
had  been  implemented. 

Pursuant  to  40  CFR  Section  300.510  of 
the  NCP.  the  State  (TNRCC)  has 
assumed  all  responsibility  for  Operation 
and  maintenance  (O&M)  at  this  site. 
TNRCC  has  implemented  the  EPA     . 
approved  O&M  plan  requiring  analysis 
of  the  city  water  well  adjacent  to  the 
airport.  In  addition,  air  sampling  for 
particulate  arsenic  and  pesticides  has 
been  conducted.  Since  inception  of  the 
program  in  1991.  all  samples  taken  to 
date  are  below  the  detection  limits  for 
all  chemicals  of  concern. 

The  Agency  for  Toxic  Substance  and 
Disease  Registry  (ATSDR)  issued  a  Site 
Review  and  Update  (SRU)  report  for  the 
CCA  site  on  February  18. 1994.  The  SRU 
concluded  "because  contaminated  soils 
and  drums  have  been  enclosed  in  the 
capped  cell  and  other  contaminated 
materials  have  been  removed  to  an 
offsite  hazardous  waste  landfill,  the 
potential  for  exposure  to  on-site 
contamineuits  no  longer  exists."  No 
further  actions  or  evaluations  were 
recommended. 

Hazardous  substances  encapsulated  in 
the  cell  on  the  site,  however,  are  above 
health-based  levels  that  do  not  allow  for 
unlimited  use  of  and  unrestricted  access 
to  the  consolidation  cell  area.  Therefore. 
EPA  will  conduct  a  statutory  five-year 
review,  schedule  for  February  1995  (five 
years  after  the  commencement  of  the 
RA).  pursiTant  to  OSWER  Directive 
9355.7-02.  "Structure  and  Components 
of  Five- Year  Reviews." 

Although  the  first  five-year  review  has 
not  been  completed  at  the  site,  EPA 
believes  it  is  appropriate  to  proceed 
with  site  deletion.  Based  on  the 
successful  encapsulation  of  hazardous 
substances  in  the  consolidation  cell,  the 
results  of  O&M  monitoring  to  date,  and 
ATSDR's  review,  EPA  has  determined 
the  remedy  is  protective  and  no  further 
response  action  is  necessary.  This  is 
consistent  with  current  EPA  policy  as 


discussed  on  page  66601  of  the 
December  24, 1991,  Federal  Register,  40 
CFR  Part  300  which  states  sites  should 
not  be  retained  on  the  NPL  which  are 
otherwise  eligible  to  be  deleted  simply 
because  they  haven't  had'a  five  year 
review.  Of  course,  state-funded  O&M 
and  EPA-funded  five-year  reviews  will 
continue  in  tlie  future,  but  site  deletion 
should  proceed  since  applicable 
deletion  criteria  have  been  satisfied. 

EPA,  with  concurrence  of  the  State  of 
Texas,  has  determined  all  appropriate 
Fund-financed  responses  under 
CERCLA  at  the  Crystal  City  Airport 
Superfund  site  have  been  completed, 
and  no  further  cleanup  by  responsible 
parties  is  appropriate.  Moreover,  EPA 
and  the  State  of  Texas  have  determined 
remedial  actions  conducted  at  the  site  to 
date  are  protective  of  public  health, 
welfare,  and  the  environment. 

Dated:  November  1, 1994. 
Approved  By: 
AUyn  Davis, 
Regional  Administrator. 
-    •  After  Action  Report,  Crystal  City 
Airport  Site,  Environmental  "Protection 
Agency,  Region  VI  Emergency  Response 
Branch,  June  1984. 

•  Hazard  Ranking  System  package  for 
the  Crystal  City  Airport  Site, 
Environmental  Protection  Agency, 
Region  VI,  April  1984. 

•  Site  Review  and  Update,  Crystal 
City  Airport.  Agency  for  Toxic 
Substances  and  Disease  Registry. 
February  18, 1994. 

•  Health  Assessment  for  the  Crystal 
City  Airport  Site.  Agency  for  Toxic 
Substances  and  Disease  Registry.  May 
1988. 

•  Remedial  Investigation.  Final 
Report.  Crystal  City  Airport  Site, 
prepared  by  Ebasco  Services 
Incorporated  for  the  Texas  Water 
Commission  in  cooperation  with  the 
Environmental  Protection  Agency,  June 
1987. 

•  Feasibihty  Study,  Final  Report, 
Crystal  City  Airport  Site,  prepared  by 
Ebasco  Services  Incorporated  for  the 
Texas  Water  commission  in  cooperation 
with  the  Environmental  Protection 
Agency,  July  1987. 

•  Record  ofDecision,  Crystal  City 
Airport  Site,  Environmental  Protection 
Agency,  Region  VI.  September  28, 1987. 

•  Revised  Community  Relations  Plan, 
Jacobs  Engineering  Group  Inc.,  August 
1989. 

•  Remedial  Design.  Final  Report, 
Crystal  City  Airport  Site,  prepared  by 
Ebasco  Services  Incorporated  for  the 
Texas  Water  Commission  in  cooperation 
with  the  Environmental  Protection 
Agency,  December  1988. 


Remedial  Design,  Bid 
Specifications,  Crystal  City  Airport  Site, 
prepared  by  Ebasco  Services 
Incorporated  for  the  Texas  Water 
Commission  in  cooperation  with  the 
Environmental  Protection  Agency, 
December  1988. 

•  Operations  and  Maintenance  Plan, 
Crystal  City  Airport  Site,  Prepared  by 
Ebasco  Services  Incorporated  for  the 
Texas  Water  Commission  in  cooperation 
with  the  Environmental  Protection 
Agency,  December  1988. 

•  Remedial  Action  Report,  Crystal 
City  Airport  Site,  prepared  by  Ebasco 
Services  Incorporated  for  the  Texas 
Water  Commission  in  cooperation  with 
the  Environmental  Protection  Agency, 
December  1990. 

•  First  Operations  and  Maintenance 
Quarterly  Report,  Crystal  City  Airport 
Site,  prepared  by  Ebasco  Services 
Incorporated  for  the  Texas  Water 
Commission,  December  17, 1990. 

•  Second  Operations  and 
Maintenance  Quarterly  Report,  Crystal 
City  Airport  Site,  prepared  by  Ebasco 
Services  Incorporated  for  the  Texas 
Water  Commission,  March  19, 1991. 

•  Third  Operations  and  Maintenance 
Quarterly  Report,  Crj'stal  City  Airport 
Site,  prepared  by  Ebasco  Services 
Incorporated  for  the'Texas  Water 
Commission,  July  9. 1991. 

•  Fourth  Operations  and  Maintenance 
Quarterly  Report,  Crystal  City  Airport 
Site,  prepared  by  Ebasco  Services 
Incorporated  for  the  Texas  Water 
Commission,  November  7, 1991. 

•  Superfund  Site  Close  Out  Report, 
Crystal  City  Airport,  Environmental 
Protection  Agency,  Region  6,  December 
1991. 

•  Crystal  City  Airport  Federal 
Superfund  Site,  Quarterly  State  Funded 
O&M  Sampling  and  Inspection 
Reports,  Texas  Natural  Resource 
Conservation  Commission,  November 
1991  through  June  1994. 

•  Cooperative  Agreements: 


Description 


(1)  Forward 
Planning  (FP). 

(2)  Ri/FS  


(3)  FP  (increase) 

(4)  RI/FS  (in- 
crease). 

(5)  RD  


(6)  RD  (transfer) 

(7)  RA 

(8)  O&M  


No. 


V-006461- 

01-7 
V-006461- 

01-7 
V-006461- 

01-9 
V-006461- 

01-9 
V-006461- 

01-13 
V-006461- 

01-M 
V-006567- 

01-0 
V-006567- 

01-2 


Date 


5-14-86 
5-14-86 
3-31-87 
3-31-87 
3-31-88 
3-06-91 
12-29-88 
6-19-90 


Other  dociunents  related  to  site 
activities  are  also  available  for  review  in 
the  site  repositories, 

[PR  Doc.  95-4  Filed  1-3-95;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  1018- 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Comment 
Period  on  the  90-day  Finding  for  the 
Petition  to  List  the  Queen  Charlotte 
Goshawk  as  Endangered 

agency:  Fish  and  Wildlife  Ser\'ice, 

Interior. 

ACTION:  Status  Review;  Reopening  of 

Comment  Period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  provides  notice  that 
the  comment  period  on  the  proposal  is 
reopened.  The  Queen  Charlotte  goshawk 
{Acdpiter  gentilis  hingi)  is  found  in 
forested  areas  of  British  Columbia  and 
southeast  Alaska.  All  interested  parties 
are  invited  to  submit  comments 
regarding  this  species'  status. 
DATES:  The  comment  period,  which 
originally  closed  November  25,  1994. 
now  closes  February  9. 1995. 
ADDRESSES:  Data,  information, 
comments  or  questions  concerning  the 
status  of  the  petitioned  species 
described  below  should  be  submitted  to 
the  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  Ecological  Services, 
3000  Vintage  Blvd..  Suite  201.  luneau. 
Alaska  99801.  The  petition,  findings, 
and  supporting  data  are  availal  le  for 
public  inspection,  by  appointment, 
during  normal  business  hours  {:t  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Lindell,  Endangered  Species  Biologist 
(see  ADDRESSES  above)  (907)/586-7240). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Queen  Charlotte  goshawk  occurs 
from  Vancouver  Island  British 
Columbia,  Canada,  northward  through 
insular  British  Columbia,  insular  and 
adjacent  mainland  Alaska  west  of  the 
coastal  mountain  range,  to  the  northern 
portions  of  the  Alexander  Archipelago, 
in  southeast  Alaska.  The  subspecies 
may  be  endangered  by  past  and  plarmed 
removal  and  fragmentation  of  mature 
forest  habitat  by  clearcut  logging. 

The  comment  period  for  me  status 

review  Orioin»llv  rlncoH  on  Mf>vo»"V>or 
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25, 1994.  Since  that  date  many  parties 
have  expressed  interest  in  submitting 
substantive  comments.  In  order  to 
accommodate  these  parties,  the  Service 
is  extending  the  comment  period  until 
February  fi,  1995.  Written  comments 
may  be  siibmitted  to  the  Service  office 
in  the  AodRESSES  section. 


Author 

The  prij 
John  Line 
Service, 
Office,  JuJ 


ary  author  of  this  notice  is 
11,  U.S.  Fish  and  Wildlife 
ological  Services  Field 
eau,  Alaska  99801. 


Authority 

The  aul  liority  of  this  action  is  the 
Endanger  (d  Species  Act  of  1973  (16 
U.S.C.  15  Jl  ef  seq.). 

Dated:  D  ;cember  23, 1994. 
David  B.  y^jllen. 

Regional  Director,  Region  7,  Fish  and  Wildlife' 

Service. 

[FR  Doc.  9i-126  Filed  1-3-95;  8:45  am] 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agerx;y  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  6f 
Management  and  Budget 

December  29, 1994. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  revieu'  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  Who  will  be  required  or 
asked  to  report;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  nupiber  of  hours  needed  to 
provide  the  information;  (7)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
peson  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer. 
USDA.  OIRM,  room  404-W  Admin. 
Bldg..  Washington,  DC  20250,  (202) 
690-2118. 

Revision 

•  Animal  and  Plant  Health  Inspection 
Ser\'ice  Virus-Serum-Toxin  Act  and 
Regulations  in  9  CFR,  Subchapter  E. 
Parts  101-124 

APHIS  Forms  2001,  2003,  2005.  2007, 
2008,  2008A,  2015,  &  2020  State  or 
local  governments;  Businesses  or 
other  for-profits;  Small  businesses  or 
organizations;  33,293  responses; 
75,138  hours 

David  A.  Espeseth  (301)  436-8245 

Larry  K.  Roberson, 

Deputy  Departmental  Clearance  Officer. 

(FR  Doc.  95-127  Filed  1-3-95;  8:45  am) 
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Office  of  the  Secretary 

Uruguay  Round  Agricultural  Safeguard 
Trigger  Levels 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice  of  product  coverage  and 
trigger  levels  for  safeguard  measures 
provided  for  in  the  Uruguay  Roimd 
Agreement  on  Agriculture. 

SUMMARY:  This  notice  lists  the  products 
which  may  be  subject  to  additional 
import  duties  under  the  safeguard 
provisions  of  the  Uruguay  Round 
Agreement  on  Agriculture.  It  also 
includes  the  effective  dates  and  quantity 
and  price  trigger  levels  applicable  to 
each  of  those  products. 
EFFECTIVE  DATE:  January  1, 1995  or  such 
other  date  as  may  be  proclaimed  by  the 
President  to  be  the  date  of  entry  into 
force  of  the  Uruguay  Round  Agreements 
for  the  United  States,  whichever  is  later. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Spitzer,  Multilateral  Trade 
Policy  Affairs  Division,  Foreign 
Agricultural  Ser\'ice,  room  5540-South 
Building,  U.S.  Department  of 
Agricuhure,  Washington,  DC  20250- 
1000  or  telephone  at  (202)  720-6064. 

SUPPLEMENTARY  INFORMATION:  Article  5 
of  the  Uruguay  Round  Agreement  on 
Agricultiu*  provides  that  additional 
import  duties  may  be  imposed  on 
imports  of  products  subject  to 
tariffication  during  the  Uruguay  Round 
if  certain  conditions  are  met.  The 
agreement  permits  additional  duties  to 
be  charged  if  the  price  of  an  individual 
shipment  of  imported  products  falls 
below  the  average  price  for  similar 
goods  imported  during  the  years  1986- 
88  by  a  specified  percentage.  It  also 
permits  additional  duties  to  be  imposed 
if  the  volume  of  imports  of  an  article 
exceeds  the  average  of  the  most  recent 
three  years  for  which  data  is  available 
by  25  percent.  These  additional  duties 
may  not  be  imposed  on  quantities  for 
which  minimum  or  current  access 
commitments  were  made  during  the 
Uruguay  Round  negotiations,  and  only 
one  t\-pe  of  safeguard,  price  or  quantity 
based,  may  be  applied  at  any  given  time 
to  an  article. 

Section  of  405  of  the  Uruguay  Round 
Agreements  Act  requires  that  the 
President  cause  to  be  published  in  the 
Federal  Register  the  agricultural 
products  subject  to  safeguards,  the  price 
and  quantity  trigger  levels  which  wrill  be 
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applied  to  these  products,  and  the 
relevant  period  for  the  quantity  based 
safeguard  for  each  product.  The 
President  delegated  this  duty  to  the 
Secretary  of  Agriculture  in  Presidential 
Proclamation  No.  6763,  dated  December 
23.  1994.  Additional  information  on  the 
levels  of  the  additional  duties  and  how 
they  will  be  applied  is  provided  in 
subchapter  IV  of  chapter  99  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS).  These  duties 
become  effective  on  the  date  the 
President  proclaims  as  the  date  of  entry 
into  force  of  the  Uruguay  Round 
Agreements  for  the  United  States.  It  is 
anticipated  that  this  date  will  be  January 
1.1995. 

As  provided  in  section  405  of  the 
Uruguay  Round  Agreements  Act, 
consistent  with  Article  5  of  the 
Agreement  On  Agriculture,  additional 
duties  may  be  applied  in  accordance 
with  provisions  of  subchapter  IV^  of 
chapter  99  of  the  HTS  for  the  products, 
and  under  the  conditions  described  in 
the  annex  to  this  notice. 

Issued  at  Washington.  DC  this  28th  day  of 
December.  1994. 

Mike  Espy, 

Secretary-  of  Agriculture. 

Annex 
Beef 

Definition 

For  purposes  of  this  and  future 
notifications  of  quantity  based  safeguard 
trigger  levels,  the  term  Beef  shall  mean  the 
aggregate  of  goods  described  in  additional 
U.S.  note  3  to  chapter  2  of  the  HTS  plus 
goods  described  in  the  tariff  provisions  listed 
under  the  value  based  safeguard  trigger 
provisions  below. 

Quantity  Based  Safeguard  Trigger 

Additional  duties  may  apply'if  imports  of 
Beef  entered,  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  January  1, 1995 
and  before  the  close  of  December  31. 1995, 
inclusive  exceed  888.803  tons. 

Value  Based  Safeguard  Triggers 

Additional  duties  may  apply  if  the  customs 
unit  value  of  any  shipment  entered  into  the 
U.S.  customs  territory  under  the  tariff 
provisions  listed  below  is  lower  than  the 
respective  customs  unit  value  indicated 
therefor: 


Short  description 


Fresh  or  Chilled 
carcass  


Tanff 
provision 


Customs 
unit  value 


0201.10.50        SI  .71 /kg 
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Short 


Fresh  or  Chill^ 

bone-in 
Fresh  or  i 

boneless 
Frozen  carca$s  .. 
Frozen,  boo©-|n  .. 
Frozen  bcnelass 


Mutton 

Definition 

For  purpose  is  of  this  and  future 
notifications  (if  quantity  based  safeguard 
trigger  levels,  the  term  Mutton  shall  mean  the 
aggregate  of  gxids  in  tariff  provisions 
0204.21.00,  O  !O4.22.40,  0204.23.40, 
0204.41.00.  0^.42.40  and  0204.43.40. 


Quantity 

Additional 
Mutton  ante 
warehouse  fn 
January  1,  1 
December  31 
tons. 

Cream 


Bas*  d  Safeguard  Trigger 

duties  may  apply  if  importsof 
or  withdrawn  from 

consumption,  on  or  after 
and  before  the  close  of 

1995,  inclusive  exceed  9,146 


nd. 


9' 15 


Definition 

For  purposes 
notifications 
trigger  levels, 
aggregate  of  g  xmJ 
U.S.  note  5  to 
goods  descri 
under  the  va 
provisions 

Quantity  Baskd 

Additional 
Cream  enterejl 
warehouse 
January  1. 1 
December  31 
4,056,497  lit^. 


fo- 
9)5 


Value  Based 

Additiona 
unit  value 
U.S.  customs 
provisions 
respective 
therefor: 


Short  descrifh 
tion 


Cream  not 
45%  fat  .. 

Sour  cream 
over  45% 


Tariff 
provision 


0201 .20.80 

0201 .30.80 
0202.10.50 
0202.20.80 
0202.30.80 


Customs 

wvt  value 


1.71/kg 

1.97/kg 
1.81 /kg 
1.81/Kg 
1.97/kg 


of  this  and  future 
quantity  based  safeguard 
the  term  Cream  shall  mean  the 

s  described  in  additional 
chapter  4  of  the  HTS  plus 
lied  in  the  tariff  provisions  listed 
!  je  based  safeguard  trigger 
be)ow. 

Safeguard  Trigger 

duties  may  apply  if  imports  of 
,  or  withdrawn  &x)m 
consumption,  on  or  after 
and  before  the  close  of 
1995,  inclusive  exceed 


Safeguard  Triggers 

1  duties  may  apply  if  the  customs 
of  my  shipment  entered  into  the 

territory  under  the  tariff 
lii  led  below  is  lower  than  the 
cu  >toms  unit  value  indicated 


over 


rot 
fit 


Tariff 
provision 


0401.3025 
0403.90.16 


Customs  unit 
value 


Evaporated  i^  Condensed  Milk 

Definition 

For  purpos  es  of  this  and  future 
notifications  of  quantity  based  safeguard 
trigger  levels  the  term  Evaporated  or 
Condensed  N  lilk  shall  mean  the  aggregate  of 
goods  descril  ed  in  additional  U.S.  note  11  to 
chapter  4  of  I  he  HTS  plus  goods  described  in 
the  tariff  provisions  listed  under  the  value 
baaed  safegui  ird  trigger  provisions  below. 


$1.42/liter 
1.42/»iter 


Quantity  Based  Safeguard  Trigger 

Additional  duties  may  apply  if  imports  of 
Evaporated  or  Condensed  Milk  entered,  or 
witlidrawn  from  warehouse  for  consumption, 
on  or  after  January  1, 1995  and  before  the 
close  of  December  31, 1995,  inclusive  exceed 
1,531,938  kilograms. 

Value  Based  Safeguard  Triggers 

Additional  duties  may  apply  if  the  customs 
unit  value  of  any  shipment  entered  into  the 
U.S.  customs  territory  under  the  tariff 
provisions  listed  l)elow  is  lower  than  the 
respective  customs  unit  value  indicated 
therefor 


Short  description 

Tariff 
provision 

Customs 
unit  value 

Unsweetened,  air- 

tight containers 

0402.91.70 

$0.72/kg 

Other  unsweet- 

ened   

0402.91.90 

0.72/Vg 

Sweet  con- 

densed, airtight 

cont 

0402.99.45 

1.27/kg 

Other  sweet  con- 

densed — 

0402.99.56 

1.27/kg 

Nonfat  Dry  Milk 

Definition 

For  purposes  of  this  and  future 
notifications  of  quantity  based  safeguard 
trigger  levels,  the  term  Nonfat  Dry  Milk  shall 
mean  the  aggregate  of  goods  described  in 
additional  U.S.  note  7  to  chapter  4  of  the  HTS 
plus  goods  described  in  the  tariff  provisions 
listed  under  the  value  based  safeguard  trigger 
provisions  below. 

Quantity  Based  Safeguard  Trigger 

Additional  duties  may  apply  if  imports  of 
Nonfat  Dry  Milk  entered,  or  withdrawn  from 
wa-  3house  for  consumption,  on  or  after 
January  1, 1995  and  before  the  close  of 
December  31, 1995,  inclusive  exceed 
1,013,646  kilograms. 

Value  Based  Safeguard  Triggers 

Additional  duties  may  apply  if  the  customs 
unit  value  of  any  shipment  entered  into  the 
U.S.  customs  territory  under  the  tariff 
provisions  listed  below  is  lower  than  the 
respective  customs  unit  value  indicated 
therefor 


Short  description 

Tariff 
provision 

Customs 
unit  value 

Milk  powder 

under  1.5%  fat . 
Milk  powder 

1.5%-3%fat  .... 

0402.10.50 
0402.21.25 

1.02ykg 
1.02/kg 

Dried  Whole  Milk 

Definition 

For  purposes  of  this  and  future 
notifications  of  quantity  based  safeguard 
trigger  levels,  the  term  Dried  Whole  Milk 
shall  mean  the  aggregate  of  goods  described 
in  additional  U.S.  note  8  to  chapter  4  of  the 
HTS  plus  goods  described  in  the  tariff 
provisions  listed  under  the  value  based 
safeguard  trigger  provisions  below. 


Quantity  Based  Safeguard  Trigger 

The  additional  duties  described  above  may 
apply  if  imports  of  Dried  Whole  Milk 
entered,  or  withdrawn  fttim  warehouse  for 
consumption,  on  or  after  January  1, 1995  and 
before  the  close  of  December  31, 1995, 
inclusive  exceed  3.917  kilograms. 

Value  Based  Safeguard  Triggers 

Additional  duties  may  apply  if  the  customs 
unit  value  of  any  shipment  entered  into  the 
U.S.  customs  territory  under  the  tariff 
provisions  listed  below  is  lower  than  the 
respective  customs  unit  value  indicated 
therefor: 


Short  description 


Dried  mrtk  3-35% 
fat  

Dried  sour  cream 
not  over  35% 
fat  


Tariff 
provision 


0402.21.50 
0403.90.55 


Customs 
unit  value 


O.g^lcg 
0.95/kg 


Dried  Cream 

Definition 

For  purposes  of  this  and  future 
notifications  of  quantity  based  safeguard 
trigger  levels,  the  term  Dried  Cream  shall 
mean  the  aggregate  of  goods  described  in 
additional  U.S.  note  9  to  chapter  4  of  the  HTS 
plus  goods  described  in  the  tariff  provisions 
listed  under  the  value  based  safeguard  trigger 
provisions  below. 

Quantity  Based  Safeguard  Trigger 

Additional  duties  may  apply  if  imports  of 
Dried  Cream  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after 
January  1, 1995  and  before  the  close  of 
December  31. 1995,  inclusive  exceed  0 
kilograms. 

Value  Based  Safeguard  Triggers 

.  Additional  duties  may  apply  if  the  customs 
unit  value  of  any  shipment  entered  into  the 
U.S.  customs  territory  under  the  tariff 
provisions  listed  below  is  lower  than  the 
respective  customs  unit  value  indicated 
therefor: 


Short  description 


Dried  milk  over 
35%  fat 

Dried  sour  cream 
over  35%  fat  .... 


Tariff 
provision 


0402.21.90 
0403.90.65 


Customs 
unit  value 


S2.36/kg 
2.36/kg 


Dried  Whey/Buttermilk 

Definition 

For  purposes  of  this  and  future 
notifications  of  quantity  based  safeguard 
trigger  levels,  the  term  Dried  Whey/ 
Buttermilk  shall  mean  the  aggregate  of  goods 
described  in  additional  U.S.  note  12  to 
chapter  4  of  the  HTS  plus  goods  described  in 
the  tariff  provisions  listed  under  the  value 
based  safeguard  trigger  provisions  below. 

Quantity  Based  Safeguard  Trigger 

Additional  duties  may  apply  if  imports  of 
Dried  Whey/ftuttermilk  entered,  or 
withdraw!  from  warehouse  for  consumption. 
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on  or  after  January  1, 1995  and  before  the 
close  of  December  31, 1995,  inclusive  exceed 
245,885  kilograms. 

Value  Based  Safeguard  Triggers 

Additional  duties  may  apply  if  the  customs 
unit  value  of  any  shipment  entered  into  the 
U.S.  customs  territory  under  the  tariff 
provisions  listed  below  is  lower  than  the 
respective  customs  unit  value  indicated 
therefor: 


Short  description 

Tariff 
provision 

Customs 
unit  value 

Dried  buttermilk  ... 
Dried  whey 

0403.90.45 
0404.10.90 

S0.92/kg 
0.46/kg 

Butter 

Definition 

For  purposes  of  this  and  future 
notifications  of  quantity  based  safeguard 
trigger  levels,  the  term  Butter  shall  mean  the 
agi>regate  of  goods  described  in  additional 
U.S.  note  6  to  chapter  4  of  the  HTS  plus 
goods  described  in  the  tariff  provisions  listed 
under  the  value  based  safeguard,  trigger 
provisions  below. 

Quantity  Based  Safeguard  Trigger 

Additional  duties  may  apply  if  imports  of 
Butter  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after 
January  1, 1995  and  before  the  close  of 
December  31, 1995,  inclusive  exceed  377,255 
kilograms. 

Value  Based  Safeguard  Triggers 

AdditionaMuties  may  apply  if  the  customs 
unit  value  of  any  shipment  entered  into  the 
U.S.  customs  territory  under  the  tariff 
provisions  listed  below  is  lower  than  the 
respective  customs  unit  value  indicated 
therefor: 


Short  description 

Tariff 
provision 

Customs 
unit  value 

Cream  over  45% 
fat  

Sour  cream  over 
45^/0  fat 

Butter  

0401.30.75 

0403.90.78 
0405.00.40 

S2.78/kg 

2.78/kg 
2.78/kg 

Butter  Oil  and  Butter  Substitutes 

Definition 

For  purposes  of  this  and  future 
notifications  of  quantity  based  safeguard 
trigger  levels,  the  term  Butter  Oil  and  Butter 
Substitutes  shall  mean  the  aggregate  of  goods 
described  in  additional  U.S.  note  14  to 
chapter  4  of  the  HTS  plus  goods  described  in 
the  tariff  provisions  listed  under  the  value 
based  safeguard  trigger  provisions  below. 

Quantity  Based  Safeguard  Trigger 

Additional  duties  may  apply  if  imports  of 
Butter  Oil  and  Butter  Substitutes  entered,  or 
%v lUiiiiawn  from  warehouse  for  consumption, 
on  or  after  January  1, 1995  and  before  the 
close  of  December  31, 1995,  inclusive  exceed 
684,554  kilograms. 


Value  Based  Safeguard  Triggers 

Additional  duties  may  apply  if  the  customs 
unit  value  of  any  shipment  entered  into  the 
U.S.  customs  territory  under  the  tariff 
provisions  listed  below  is  lower  than  the 
respective  customs  unit  valup  indicated 
therefor: 


Short  description 

Tariff 
provision 

Customs 
unit  value 

Butteroil 

Butter  sutistitutes 

over  1 0%  milk  . 
Batter  substitutes 

under  10%  milk 

0405.00.90 
2106.90.26 
2106.90.36 

S2.33/kg 
2.33/kg 
2,33/kg 

Dairy  Mixtures 

Definition 

For  purposes  of  this  and  future 
notifications  of  quantity  based  safeguard 
trigger  levels,  the  term  Dain,'  Mixtures  shall 
mean  the  aggregate  of  goods  described  in 
additional  U.S.  note  10  to  chapter  4  of  the 
HTS  plus  goods  described  in  the  tariff 
provisions  listed  under  the  value  based 
safeguard  trigger  provisions  below. 

Quantity  Based  Safeguard  Trigger 

Additional  duties  may  apply  if  imports  of 
Dairy  Mixtures  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after 
January  1, 1995  and  before  the  close  of 
December  31, 1995.  inclusive  exceed  334.985 
kilograms. 

Value  Based  Safeguard  Triggers 

Additional  duties  may  apply  if  the  customs 
unit  value  of  any  shipment  entered  into  the 
U.S.  customs  territory  under  the  tariff 
provisions  listed  below  is  lower  than  the 
respective  customs  unit  value  indicated 
therefor: 


Short  description^ 

Tariff 
provision 

Customs 
unit  value 

Sweetened  milk 

powder 

0402.29.50 

S2.63/kg 

Sweetened  evap- 

orated milk 

0402.99.90 

2.63/kg 

Dried  yogurt  

0403.10.50 

2.63/kg 

Dried  fermented 

milk 

0403.90.95 

2.63/kg 

Modified  whey 

0404.10.15 

1.78/kg 

Other  Milk  mix- 

tures   

0404.90.50 

1.80/kg 

Dairy  spreads 

1517.90.60 

1.78/kg 

Dairy  confec- 

tionery   

1704.90.58 

1.78/kg 

Bulk  cocoa  preps 

under  21%  milk 

1806.20.82 

1.78/kg 

Bulk  cocoa  preps 

over  21%  milk  . 

1806.20.83 

1.7a'kg 

Block  cocoa 

preps  under 

21%  milk 

1806.32.70 

1.78/kg 

Block  cocoa 

preps  over  21% 

milk  

1806.32.80 

1.78/kg 

Other  cocoa 

preps  under 

21%  milk 

1806.90.08 

1.78/kg 

Short  description 

Tariff 
provision 

Customs 
unit  value 

Other  cocoa 

preps  over  21% 

milk  

1806.90.10 

1.78/kg 

Other  infant  preps 

over  10%  milk  . 

1901.10.40 

2.63Vg 

Other  infant  preps 

under  10%  milk 

1901.10.85 

2.63.'kg 

Mixes/doughs 

over  25%  fat  .... 

1901.20.15 

1.78/kg 

Mixes/doughs 

under  25%  fat .. 

1901.20.50 

1.78'kg 

Other  dairy  preps 

over  10%  milk  . 

1901.90.43 

1.80/kg 

Other  dairy  preps 

under  1 0%  milk 

1901.90.47 

1.80/kg 

1  Edible  ice  con- 

taining milk  

2105.00.40 

1 .80;'kg 

Lowfat  dairy  mix- 

tures   

2106.90.09 

2.92/'kg 

Other  dairy  preps 

over  1 0%  milk  . 

2106.90.66 

1 .78/kg 

Other  dairy  preps 

under  10%  milk 

2106.90.87 

1 .78/kg 

Milk  based  drinks 

2202.90.28 

2.63 'kg 

Blue  Cheese 

De//njf/on 

For  purposes  of  this  and  future 
notifications  of  quantity  based  safeguard 
trigger  levels,  the  term  Blue  cheese  shall 
mean  the  aggregate  of  goods  described  in 
additional  U.S.  note  17  to  chapter  4  of  the 
HTS  plus  goods  described  in  the  tariff  ' 

provisions  listed  under  the  value  based 
safeguard  trigger  provisions  below. 

Quantity  Based  Safeguard  Trigger 

Additional  duties  may  apply  if  imports  of 
Blue  cheese  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after 
January  1.  1995  and  before  the  close  of 
December  31, 1995,  inclusive  exceed 
2,771.885  kilograms. 

Value  Based  Safeguard  Triggers 

Additional  duties  may  apply  if  the  customs 
unit  value  of  any  shipment  entered  into  the 
U.S.  customs  territorj'  under  the  tariff 
provisions  listed  below  is  lower  than  the 
respective  customs  unit  value  indicated 
therefor: 


Short  description 

Tariff 
provision 

1 • 

Custotns 
unit  value 

Fresh  Blue 

cheese  

0406.10.18 

S4.05/kg 

Grated  or  pow- 

dered   

0406.20.28 

4.05/kg 

Powdered  mix- 

tures   

0406.20.63 

4.05-'kg 

Processed  Blue 

cheese  

0406.30.18 

4.05/kg 

Processed  mix- 

tures   

0406.30.63 

4.05/kg 

Blue  cheese 

0406.40.70 

4.05/kg 

Other  mixtures  .... 

0406.90.74 

4.05/kg 

Cheddar  Cheese 

Definition 

For  purposes  of  this  and  future 
notifications  of  quantity  based  safeguard 
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trigger  levels  the  term  Cheddar  cheese  shall 
mean  the  a^^gate  of  goods  described  in 
additional  U^S.  note  18  to  chapter  4  of  the 
HTS  plus  goids  described  in  the  tariff 
provisions  listed  under  the  value  based 
safeguard  trigger  provisions  below. 

Quantity  Baled  Safeguard  Trigger 

Additional  duties  may  apply  if  imports  of 
Cheddar  chefese  entered,  or  withdrawn  from 
warehouse  f^  consumption,  on  or  after 
January  1,  1395  and  before  the  close  of 
December  31, 1995,  inclusive  exceed 
6,813.125  kilograms. 


Value  Base 

Additiona 
unit  value  o 
U.S.  custom 
provisions  1 
respective  c 
therefor: 


Safeguard  Triggers 

duties  may  apply  if  the  customs 
any  shipment  entered  into  the 
territory  under  the  tariff 
ited  below  is  lower  than  the 
itoms  unit  value  indicated 


Short  descri  stion 

Tarift 
provision 

Customs 
umt  vaiue 

Fresh 

Grated  or  pc  m- 

dered  

Powdered  rr  x- 

tures  

Processed  

Processed  n  ix- 

tures  „.... 

Cheddar  choese  . 
Other  mixtures  .... 

0406.1028 

0406.20.33 

0406.20.67 
0406.30.28 

0406.30.67 
0406.90.12 
0406.90.78 

$2.18rt<g 

2.^8n^Q 

2.18/kg 
2.18/kg 

2.18fl(g 
2.18rt<g 
2.18Ag 

American  T  rp«  Cheese 

Definition 

For 
notifications 
trigger  levels 
shall  mean 
in  additiona 
HTS  plus 
provisions 
safeguard  trijgger 


•  purpo  !es 


tie 


goxis 
1;  sted 


of  this  and  future 
of  quantity  based  safeguard 
the  term  American  type  cheese 

aggregate  of  goods  described 
U.S.  note  19  to  chapter  4  of  the 
described  in  the  tariff 
under  the  vaiue  based 
provisions  below. 

Quantity  Baked  Safeguard  Trigger 

Additiona  I  duties  may  apply  if  imports  of 
American  type  cheese  entered,  or  withdrawn 
from  warehc  use  for  consumption,  on  or  after 
January  1 ,  11 195  and  before  the  close  of 
December  3  ,  1995,  inclusive  exceed 
4,203,663  ki  ograms. 


Vali/e  Basec 

Additiona  1 
unit  value  o 
U.S.  custom^ 
provisions  1 
respective 
therefor: 


Short  descr  ption 


Fresh  

PovMdered 
Povvdered 

tures  .... 
Processed 
Processed 

tures  .... 

Colby 

Other  mixtuies 


Safeguard  Triggers 

duties  may  apply  if  the  customs 
any  shipment  entered  into  the 
territory  under  the  tariff 
sted  below  is  lower  than  the 
c  istoms  unit  value  indicated 


Colby 

nix- 

Ck>lby 
r«x- 


Tariff 
provision 


0406.10.38 
0406.20.39 

040620.71 
0406.30.38 

0406.30.71 
0406.90.54 
0406.90.84 


Customs 
unit  vakje 


SI 
1 

1 
1 

1 
1 

1 


88/kg 
88/kg 

88*g 
88/kg 

eSJkg 
88/kg 
88/kg 


Edam/Gouda  Cheese 

Definition 

For  purposes  of  this  and  future 
notifications  of  quantity  based  safeguard 
trigger  levels,  the  term  Edam/Gouda  cheese 
shall  mean  the  aggregate  of  goods  described 
in  additional  U.S.  note  20  to  chapter  4  of  the 
HTS  plus  goods  described  in  the  tariff 
provisions  listed  under  the  value  based 
safeguard  trigger  provisions  below. 

Qfjantity  Based  Safeguard  Trigger 

Additional  duties  may  apply  if  imports  of 
Edam/Gouda  cheese  entered,  or  withdrawn 
6om  warehouse  for  consumption,  on  or  after 
[anuary  1, 1995  and  before  the  close  of 
December  31,  1995,  inclusive  exceed 
6,416,732  kilograms. 

Value  Based  Safeguard  Triggers 

Additional  duties  may  apply  if  the  customs 
unit  value  of  any  shipment  entered  into  the 
U.S.  customs  territory  under  the  tariff 
provisions  listed  below  is  lower  than  the 
respective  customs  unit  value  indicated 
therefor: 


Short  description 

Tariff 
provision 

Customs 
unit  value 

Fresh  

Grated  or  pow- 
dered   

Powdered  mix- 
tures   

Processed  

Processed  mix- 
tures   

In  original  loaves  . 

Other  mixtures  .... 

0406.10.48 

040620.48 

040620.75 
0406  30.48 

0406.30.75 
0406.90.18 
0406.90.88 

S3.20/kg 

3.20/kg 

3.20/kg 
320/kg 

320/kg 
3.20/kg 
3.20/kg 

Short  description 

Tariff 
provision 

aistoms 
unit  value 

Fresh 

Grated  or  pow- 
dered   

0406.10.58 
040620.53 

$3.82/Kg 
3.82Ag 

Italian-Type  Cheese 

Definition 

For  purposes  of  this  and  future 
notifications  of  quantity  based  safeguard 
trigger  levels,  the  term  Italian  Type  Cheese 
shall  mean  the  aggregate  of  goods  described 
in  additional  U.S.  note  21  to  chapter  4  of  the 
HTS  plus  goods  described  in  the  tariff 
provisions  listed  under  the  value  based 
safeguard  trigger  provisions  below. 

Quantity  Based  Safeguard  Trigger 

Additional  duties  may  apply  if  imports  of 
Italian-Type  Cheese  entered,  or  withdrawn 
from  warehouse  for  consumption,  on  or  after 
January  1, 1995  and  before  the  close  of 
December  31,  1995,  inclusive  exceed 
10.153,966  kilograms. 

Value  Based  Safeguard  Triggers 

Additional  duties  may  apply  if  the  customs 
unit  value  of  any  shipment  entered  into  the 
U.S.  customs  territory  under  the  tariff 
provisions  listed  below  is  lower  than  the 
respective  customs  unit  value  indicated 
therefor: 


Short  description 


Powdered  mix- 
tures   

Processed  mix- 
tures - 

Goya  

Sbrinz  

Other 

Other  mixtures 


Tariff 
provision 


0406.20.79 

0406.30.79 
0406.90.32 
0406.90.37 
0406.90.42 
0406.90.68 


Customs 
unit  value 


3.82/kg 

3.82/kg 
3.82/kg 
3.82/kg 
3.82ykg 
3.82Ag 


Swiss  Cheese  With  Eye  Fonnation 

Definition 

For  purposes  of  this  and  future 
notifications  of  quantity  based  safeguard 
trigger  levels,  the  term  Swiss  Cheese  with 
Eye  Formation  shall  mean  the  aggregate  of 
goods  described  in  additional  U.S.  note  25  to 
chapter  4  of  the  HTS  plus  goods  described  in 
the  tariff  provision  listed  under  the  value 
based  safeguard  trigger  provisions  below. 

Quantity  Based  Safeguard  Trigger 

Additional  duties  may  apply  if  imports  of 
Swiss  Cheese  with  Eye  Fonnation  entered,  or 
withdrawn  from  warehouse  for  consumption, 
on  or  after  January  1, 1995  and  before  the 
close  of  December  31, 199S,  inclusive  exceed 
33,950.335  kilograms. 

Value  Based  Safeguard  Triggers 

Additional  duties  may  apply  if  the  customs 
unit  value  of  any  shipment  entered  into  the 
U.S.  customs  territory  under  the  tariff 
provisions  listed  below  is  lower  than  the 
respective  customs  unit  value  indicated 
there'for: 


Short  description 

Tariff 
provision 

Customs 
'  unit  value 

Swiss  cheese 

0406.90.48 

S3.34/kg 

Gniyere  Process  Cheese 

Definition 

For  purposes  of  this  and  future 
notifications  of  quantity  based  safeguard 
trigger  levels,  the  term  Gruyere  Process 
Cheese  shall  mean  the  aggregate  of  goods 
described  in  additional  U.S.  note  22  to 
chapter  4  of  the  HTS  plus  goods  described  in 
the  tariff  provisions  listed  under  the  value 
based  safeguard  trigger  provisions  below. 

Quantity  Based  Safeguard  Trigger 

Additional  duties  may  apply  if  imports  of 
Gruyere  Process  Cheese  entered,  or 
withdrawn  from  warehouse  for  consumption, 
"on  or  after  January  1, 1995  and  before  the 
close  of  December  31, 1995,  inclusive  exceed 
7,687,023  kilograms. 

Value  Based  Safeguard  Triggers 

Additional  duties  may  apply  if  the  customs 
unit  value  of  any  shipment  entered  into  the 
U.S.  customs  territory  under  the  tariff 
provisions  listed  below  is  lower  than  the 
respective  customs  unit  value  indicated 
therefor: 


Short  desaiption 

Tariff 
provision 

Customs 
unit  value 

Fresh 

0406.10.68 

S2.46Ag 

Short  description 

Tariff 
provision 

Customs 
unit  uaiue 

Powdered  nsix- 
tures  

Processed 

Processed  mix- 
tures   

Other  mixtures  .... 

0406.20.83 , 
040a30.53 

0406.30.83 ; 

o4oa9o.92 ; 

2.«6/kg 
2.4B7kg 

Z4«kg 
2.46A«g 

Lowfat  Cheese 

Definition 

■For  purposes  of  this  and  future 
notifications  of  quantity  based  safeguard 
trigger  levels,  the  term  Lowfat  Cheese  shall 
mean  the  aggregate  of  goods  described  in 
additional  U.S.  note  23  .to chapter  4  of  the 
HTS  plus  goods  described  in  the  tariff 
provisions  listed  under  the  value  based 
safeguard  trigger  provisions  "below. 

Quantity  Based  Safeguard  Trigger 

Additional  duties  may  apply  if  imports  of 
Lowfat  Cheese  entered,  or  withdrawn  from 
warehouse  for  consun^ition.  on  or  aifler 
January  1, 1995  and  befoje  the  close  of 
December  31.  1995,  inclusive  exceed 
5,165,125  kilograms. 

Value  Based  Safeguard  Triggers 

Additiona]  duties  may  apply  if  the  customs 
unit  value  of  any  shipment  entered  into  the 
•  U.S.  customs  tRTritory  under  the  tariff 
provisions  listed  below  is  lower  than  the 
respective  customs  unit  value  indicated 
therefor: 


Short  description 

Tariff 
provision 

Customs 
unit  value 

Fresh 

Powdered  nrnx- 

tures  

Processed : 

Other  mixtures  .... 
Margarine  cheese 

'0406.1.0.7B 

040620,87 
0406.30^7  • 
0406.90.94 
1-901 .90.36 

S2SXUkQ 

2J0Qlka 
2;00/kg 
2D0/kg 
2.00/kg 

NSPF  Cheese 

Definition 

For  purposes  of  this  and  future 
notifications  of  quantity  based  safeguard 
trigger  levels,  the  term  NSPF  Cheese  shall 
mean  the  aggregate  of  goods  described  in 
additional  U.S.  note  16  to  chapter 4  of  the 
HTS  plus  goods  described  in  the  tariff 
provisions  listed  under  the  value  based 
safeguard  trigger  provisions  below. 

Quantity  Based  Safeguard  Trigger 

Additional  duties  may  apply  if  imports  of 
NSPF  Cheew  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after 
January  1, 1995  and  before  the  dose  of 
December  31. 1995,  inclusive  exceed 
48,982,310  kilograms. 

Vahw  Based  Safeguard  Triggers 

Additional  duties  may  apply  if  the  customs 
imil  value  o.f^  any  shipment  entered  into  the 
U.S.  customs  territory  under  the  tari'ff 
prm'isions  listed  below  is  lower  than  the 
respective  customs  unit  value  indicated 
therefor: 


Short  description 

Tariff 
provision 

Customs 
unit  vslkie 

Chongos  ..._ 

Fresh 

Powdered  mix- 
tures   _ 

PiDcessed  ...._ 

Other  mixtuies  .... 

0406.1 0i)8, 
W06:10.B8 

0406.20.91 
M06.30.91 
0406.90.97 

SPfiB&g 
2£8/kg 

2£8*g 
2.68/kg 

Peanuts 
Definition 

For  purposes  of  this  and  future 
notifications  of  quantity  based  safeguard 
trigger  levels,  the  term  Peanuts  shall  mean 
the  aggregate  of  goods  described  in  additional 
U.S.  note  2  to  chapter  12  of  the  HTS  plus 
goods  described  in  the  tariff  provision  listed 
under  the  value  based  safeguard  trigger 
provisions  below. 

Quantity  Based  Safeguard  Trigger 

Additional  duties  may  apply  if  imports  of 
Peanuts  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after  April 
1, 1995  and  before  the  close  of  March  31, 
1996,  inclusive  exceed  969  tons. 

For  the  period  commencing  on  the  date  of 
entry  into  force  of  the  Uruguay  Round 
Agreements  lor  the  United  States  and  ending 
on  March  31, 1995,  inclusive,  such 
additional  duties  may  apply  if  imports  of 
Peanuts  entered,  or  withdrawn  from 
warehouse  for  consumption,  exceed  the 
quantity  of  0  'tons. 

Value  Based  Safeguard  Triggers 

Additional  duties  may  apply  if  the  customs 
unit  value  of  any  sMpment  entered  into  the 
U.S.  customs  territory  under  the  tariff 
provisions  listeij  below  is  lower  than  the 
respective  customs  unit  value  indicated 
therefor: 


Short  description 


In-shell  peanuts  .. 
Shelled  peanuts  .. 
Blanched  peanuts 
Otherwise  pre- 
pared peanuts  . 


Tariff 
provision 


1202.10.80 
12022030 
2008.11.35 

2008.11.60 


Customs 
unit  value 


S0.34/kg 
124/kg 
124/kg 

1 .24/kg 


Peanut  BwttenPaste 

Definition 

For  purposes  of  this  and  future 
DOtLficalions  of  quantity  based  safeguard 
trigger  levels,  the  term  Peanut  Butter/Paste 
shall  ntean  the  aggregate  of  goods  described 
in  additional  U.S.  note  5  to  chapter  20 of  the 
HTS  p^s  goods  deserted  in  the  tariff 
provision  listed  under  the  value  based 
safeguard  trigger  provisions  below. 

Quantity  Based  Safeguard  Trigger 

Additiona]  duties  may  apply  if  imports  of 
Peanut  Butter/Paste -entered,  or  withdrawn 
from  warehouse  for  consumption,  on  or  after 
January  1, 1995  and  before  the  close  of 
December  31, 1995,  Inclusive  jexceed  1532B 
tons. 

Valae  Vased  Safeguard  Triggers 

Additional  duties  may  apply  if  the  customs 
unit  value  of  any  shipment  entered  into  the 


U.S.  customs  teiritory  under  the  tariff 
provision  listed  below  is  lower  than  the 
respective  customs  unit  value  iodicated 
therefor: 


Short  description 

Tariff 
provision 

unit  value 

Peanut  butler/        ' 
paste 

2U0B.11.15 

S052A<g 

Raw  Cane  Sugar 

Definition 

For  purposes  Of  this  and  future 
notifications  of  quantity  based  safeguard 
trigger  levels,  the  term  Raw  Cane  Sugar  shall 
mean  the  aggregate  of  goods  described  in 
additional  U.S.  note  S  to  chapter  17  ufihe 
HTS  plus  goods  described  in  the  tariff 
provision  listed  under  the  value  based 
safeguard  trigger  provisions  below. 

Quantity  Based  Safeguard  Trigger 

Additional  duties  may  apply  if  imports  of 
Raw  Cane  Sugar  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after 
October  1, 1995  and  before  the  close  ctf 
September  30, 1996,  inclusive  exceed 
1.508.557  tons. 

For  the  period  commencing  on  the  date  of 
entry  into  force  of  the  Uruguay  Round 
Agreements  for  the  United  States  and  ending 
on  September  30, 1995,  inclusive,  such 
aHriitinnal  duties  may  apiply  if  imparts  of 
Raw  Cane  Sugar  plus  imports  of  Refined 
Sugar  and  Syrups  (defined  below)  entered,  or 
withdrawn  from  warehouse  for  consiunption, 
exceed  the  quamity  of  la657.204  tons 
reduced  by  the  quantity  of  imports  of  goods 
clessified  in  the  comparable  tariff  provisions 
of  the  1994  HTS  between  October  1,  1994 
and  the  day  prior  to  the  date  of  entry  into 
force  of  the  Uruguay  Round  Agreements  for 
the  United  States,  inclusive. 

Value  Based  Safeguard  Triggers 

Additional  duties  mar  apq:>ly  if  the  customs 
unit  value  of  any  shipment  entered  into  the 
U-S.  customs  territory  under  the  tariff 
provision  listed  below  is  lower  than  the 
respective  customs  unit  value  indicated 
therefor: 


Short  description 

Tariff 
provision 

Customs 
unit  walue 

Raw  cane  sugar .. 

1701.11.50 

S0.33/kg 

Refined  Siigar  and  Syrups 

Definition 

For  purposes  of  this  and  future 
notifications  of  quantity  based  safeguard 
trigger  levels,  the  term  Refmed  Sugar  and 
Syrups  shall  mean  the  aggregate  of  goods 
described  in  additional  U.S.  note  5  to  chapter 
17  of  the  HTS  plus  goods  described  in  the 
tariff  provisions  listed  under  the  value  based 
safeguard  trigger  provisions  below. 

Qaantity  Based  Safeguard  Trigger 

Additional  duties  may  apply  if  imports  of 
Refined  Sugar  and  Syrups  entered,  or 
withdrawn  from  warehouse  for  consumption, 
on  or  after  October  1, 1995  and  befoie  the 
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close  of  Se  Jtember  30, 1996,  inclusive 
exceed  48.i  >47  tons. 

For  the  period  commencing  on  the  date  of 
entry  into  iorce  of  the  Uruguay  Round 
Agreement  for  the  United  States  and  ending 
on  September  30, 1995.  inclusive,  such 


Short  descriptjon- 


additiona 


duties  may  apply  if  imports  of 


Value 

Additiona 
unit  va 
U.S 

provision 
respective 
therefor 


Short  des  ;ription 


Refined  Sugar  and  Syrups  plus  imports  of 
Raw  Cane  Sugar  (defined  above)  entered,  or 
withdrawn  from  warehouse  for  consumption, 
exceed  the  quantity  of  1.557,204  tons 
reduced  b]  the  quantity  of  imports  of  goods 
classified  in  the  comparable  tariff  provisions 
of  the  199^  HTS  between  October  1, 1994 
and  the  da  y  prior  to  the  date  of  entry  into 
force  of  th(  i  Uruguay  Round  Agreements  for 
the  United  States,  inclusive. 

'  Bas{  fd 


Safeguard  Triggers 
1  duties  may  apply  if  the  customs 
luelof  any  shipment  entered  into  the 
custopis  territory  under  the  tariff 

listed  below  is  lower  than  the 
customs  unit  value  indicated 


Glucose/fructose, 
bterxled 

Fructose,  t)tended 

Other  bterxjed 
syrups 

Bulk  choc,  syrups 

Other  cocoa  syr- 
ups   

Coffee  syrups 

Tea  syrups 

Otfier  syrups  over 
10%  milk 

Other  syrups 
under  10%  milk 


Tariff 
provision 


1702.40.28 
1702.60.28 

1702.90.58 
1806.20.94 

1806.90.39 
2101.10.38 
2101.20.38 

2106.90.72 

2106.90.91 


Customs 
unit  value 


0.44/kg 
0.44/kg 

0.44/kg 
0.44/kg 

0.44/kg 
0.44/kg 
0.44/kg 

0.44/kg 

0.44/kg 


Short  description 

Tariff 
provision 

Customs 
unit  value 

Doughs  >65% 

sugar  <25% 

1      milkfat  

1901.20.60 

0.88/kg 

'  Starch  preps  over 

65%  sugar 

1901.90.54 

0.48/kg 

Coffee  preps 

>65%  sugar  

2101.10.48 

0.48/kg 

Tea  preps  >65% 

sugar  

2101.20.48 

0.48'kg 

Other  food  preps 

>65%  sugar  

2106.90.76 

0.48/kg 

Other  food  preps 

!      >65%  sugar  

2106.90.94 

0.48/kg 

Raw  beet  ^ugar 
Cotored  sugar  ... 
Refined  sugar  ... 

Sugar  syrup  

Colored  S)|rup  ... 


pur]  loses 


icns 


Blended  S  ^rups 

Definition 

For 
notificat 
trigger  1 
mean  the 
additiona 
HTS  plus 
provision 
safeguard 


ev; 


Additi 
Blended 
warehouse 
October  1 
Septembe^ 

For  the 


•  Boi  ed 


cnal 


iuii 


Value 

Additi* 
unit  val 
U.S.  customs 
provision  s 
resf>€ctiv( 
therefor: 


Short  de  «:ription 


Tariff 
provision 


1701.12.50 
1701.91.30 
1701.99.50 
1702.90.20 
2106.90.46 


Customs 
unit  value 


S0.50/kg 
0.50/kg 
0.50/kg 
0.50/kg 
0.50/kg 


of  this  and  future* 
__  of  quantity  based  safeguard 
Is.  the  term  Blended  Syrups  shall 

iggregate  of  goods  described  in 
U.S.  note  9  to  chapter  17  of  the 

joods  described  in  the  tariff 
listed  under  the  value  based 

trigger  provisions  below. 

Quantity .  iased  Safeguard  Trigger 

1  duties  may  apply  if  imports  of 
5  yrups  entered,  or  withdrawn  from 
for  consumption,  on  or  after 
1995  and  before  the  close  of 
30, 1996,  inclusive  exceed  0  tons, 
period  commencing  on  the  date  of 
entry  into  force  of  the  Uruguay  Round 
Agreemerts  for  the  United  States  and  ending 
on  September  30, 1995,  inclusive,  such 
additiona  duties  may  apply  if  imports  of 
Blended  i  yrups  entered,  or  withdrawn  bom 
warehous ;  for  consumption,  exceed  the 
quantity  4f  0  tons. 


Articles  Over  65%  Sugar 

Definition 

For  purposes  of  this  and  future 
notifications  of  quantity  based  safeguard 
trigger  levels,  the  term  Articles  Over  65% 
Sugar  shall  mean  the  aggregate  of  goods 
described  in  additional  U.S.  note  7  to  chapter 
17  of  the  HTS  plus  goods  described  in  the 
tariff  provisions  listed  under  the  value  based 
safeguard  trigger  provisions  below. 

Quantity  Based  Safeguard  Trigger 

Additional  duties  may  apply  if  imports  of 
Articles  Over  65%  Sugar  entered,  or 
withdrawn  from  warehouse  for  consumption, 
on  or  after  October  1, 1995  and  before  the 
close  of  September  30,  1996,  inclusive 
exceed  0  tons. 

For  the  period  commencing  on  the  date  of 
entry  into  force  of  the  Uruguay  Round 
Agreements  for  the  United  States  and  ending 
on  September  30, 19^,  inclusive,  such 
additional  duties  may  apply  if  imports  of 
Articles  Over  65%  Sugar  entered,  or 
withdrawn  from  warehouse  for  consumption, 
exceed  the  quantity  of  0  tons. 

Value  Based  Safeguard  Triggers 

Additional  duties  may  apply  if  the  customs 
unit  value  of  any  shipment  entered  into  the 
U.S.  customs  territory  under  the  tariff 
provisions  listed  below  is  lower  than  the 
respective  customs  unit  value  indicated 
therefor: 


Safeguard  Triggers 

duties  may  apply  if  the  customs 
of  any  shipment  entered  into  the 

territory  under  the  tariff 
listed  below  is  lower  than  the 
customs  unit  value  indicated 


Maple  syrup, 

blended 

Glucose,  blended 


Tariff 
provision 


1702.20.28 
1702.30.28 


Customs 
unit  value 


S0.44/kg 
0.44/Vg 


Short  description 

Tariff 
provision 

Customs 
unit  value 

Flavored  sugar 

over  65%  sugar 

1701.91.48 

S0.48/kg 

Other  sugars  over 

65%  sugar 

1702.90.68 

0.4a'kg 

Sugar  confection 

over  65%  sugar 

1704.90.68 

0.48/kg 

Bulk  cocoa  pow- 

der over  65% 

sugar 

1806.10.28 

0.58/kg 

Bulk  cocoa  pow- 

der over  90% 

sugar  

1806.10.55 

0.58/'kg 

Chocolate  preps 

over  65%  sugar 

1806.20.73 

0.48/kg 

Other  cocoa 

preps  over  65% 

sugar  

1806.90.49 

0.4a'kg 

Doughs  >65% 

sugar  >25% 

milkfat 

1901.20.25 

0.88A<g 

Articles  Over  10%  Sugar 

Definition 

For  purposes  of  this  and  future 
notifications  of  quantity  based  safeguard 
trigger  levels,  the  term  Articles  Over  10% 
Sugar  shall  mean  the  aggregate  of  goods 
described  in  additional  U.S.  note  8  to  chapter 
17  of  the  HTS  plus  goods  described  in  the 
tariff  provisions  listed  under  the  value  based 
safeguard  trigger  provisions  below. 

Quantity  Based  Safeguard  Trigger 

Additional  duties  may  apply  if  imports  of 
Articles  Over  10%  Sugar  entered,  or 

j  withdrawn  from  warehouse  for  consumption. 

!  on  or  after  October  1,  1995  and  before  the 
close  of  September  30, 1996,  inclusive 
exceed  88,016  tons. 

For  the  period  commenting  on  the  date  of 
entry  into  force  of  the  Uruguay  Round 
Agreements  for  the  United  States  and  ending 
on  September  30, 1995,  inclusive,  such 
additional  duties  may  apply  if  imports  of 
Articles  Over  10%  Sugar  plus  imports  of 
Mixed  Condiments  and  Seasonings 
(described  below)  entered,  or  withdrawn 
from  warehouse  for  consumption,  exceed  the 
quantity  of  88.180  tons  reduced  by  the 
quantity  of  imports  of  goods  classified  in  the 
comparable  tariff  provisions  of  the  1994  HTS 
between  October  1, 1994  and  the  day  prior 
to  the  date  of  entr>'  into  force  of  the  Uruguay 
Round  Agreements  for  the  United  States, 
inclusive. 

Value  Based  Safeguard  Triggers 

Additional  duties  may  apply  if  the  customs 
unit  value  of  any  shipment  entered  into  the 
U.S.  customs  territory  under  the  tariff 
provisions  listed  below  is  lower  than  the 
respective  customs  unit  value  indicated 
therefor: 


Short  description 


Flavored  sugar 
>10%  sugar 

Sugar  confec- 
tionery >10% 
sugar  

Bulk  cocoa  preps 
over  1 0%  sugar 

Bulk  cocoa  preps 
>10%  sugar 

Other  cocoa 
preps  >10% 
sugar  


Tariff 
provision 


1701.91.58 

1704.90.78 
1806.20.77 
1806.20.98 

1806.90.59 


Customs 
unit  value 


S0.48/kg 

0.48/kg 
0.48/kg 
0.48/kg 

0.48  ^. 


Federal  Register  /  Vol.  60,  No.  2  J  Wednesday,  January  4.  199S  /  Nolices 


433 


Short  description 

Tariff 
provision    ; 

Customs 
unit  value 

Starch  preps 

>10%  sugar 

Coffee  preps 

>10%  sugar 

Tea  preps  >10% 

sugar  

Other  food  preps 

>10%  sugar  

Ottwr  lood  preps 

>10%  sugar  

1901.90.58 
2101.1.0.58 
2101.20.58 
2106.90.80 
2106.90.97 

0.48/kg 
0.48/kg 
0.48rtcg 
0.48*g 
0.46A(g 

Sweetened  Cocoa  flewdti 

Definition 

For  purposes  ^of  this  .and  future 
notifications  of  quantity  based  safeguard 
trigger  leveis,  the  term  Sweetened  Cocoa 
PxHvder  shall  mean  the  aggregate  of  goods 
described  in  additional  I.IS.  note  1  to  chapter 
18  of  the  HTS  plus  goods  described  in  the 
tariff  provision  listed  imdertheTalue'based 
salieguard  trigger  provisions  below. 

Quantity  Based  Safeguard  Trigger 

Additional  duties  may  apply  if  imports  of 
Sweetened  Cocoa  Pow<ter  entered,  or 
withdrawn  fnsni  warehouse  ibr  consuinptkm, 
on  or  after  October  1, 1995  and  before  the 
close  of  September  30, 1996,  inclusix"* 
exceed  2.968  tons. 

For  the  period  commencing  on  thedal£  of 
entry  into  force  of  the  Uruguay'  Round 
Agreements  for  the  United  States  and  ending 
on  September  30, 1995',  inclusive,  such 
additional  duties  may  apply  if  imports  of 
Cocoa  Powder  entered,  or  witbdrawo  bom 
warehouse  for  consumption,  exceed  the 
quantity  of  2,968  tons  reduced  by  the 
quantity  of  imports  of  goods  classified  in  the 
comparable  tariff  provisions  oTihe  1994  HTS 
between  October  1, 1994  and  the  day  prior 
to  the  date  of  entry  into  force  of  the  Uruguay 
Round  Agreements  for  the  United  States, 
inclusive. 

Value  Baaed  Safeguxnxl  Triggers 

Additional  duties  may  apply  if  the  costoms 
unit  value  0f  any  shipment  enterwd  into  tlie 
U.S.  customs  territory  ur»der  the  tariff 
provisions  listBd  below  is  lower  ttian  ^\e 
respt^ctive  customs  unit  value  indicated - 
then  for: 


Short  description 

Tariff 
:piLwision 

CuStewis 
imitsaKie 

Cocoa  powder. 
>10%  sugar 

Cocoa  powder, 
>65%  sugar,  re- ', 
tail 

Cocoa  powder, 
>90%  sugar,  re- 
taU „ 

1806.10.15 
1806.10.38 
1806.10.75! 

80.584(0 
r).58/kg 
058/kg 

Chocolate  Crumb 

Definition 

For  purposes  of  this  and  future 
notifications  of  quantity  based  safeguard 
trigger  levels,  the  term  Chocolate  Crumb  shall 
mean  the  aggregat»  of  goods  described  in 
additional  U.S.  note  2  to  chapter  18  of  the 
HTS  rilii.s  oQoH«  dpsTTfbed  in  the  tariff 


provisions  listed  under  the  value  based 
safeguard  trigger  provisions  below. 

Quantity  Based  Safeguard  Trigger 

Additional  dirties  may  apply  if  imports  uf 
Chocolate  Crumb  entered,  or  withdrawn  from 
warehouse  for  consaHrption,  ob  or  after 
January  1, 1995  and  betore  the  close  of 
Deceraibcr  31, 1995,  ijjclusi\>e  exceed 
7,663,920  kilograms. 

Value  Based  Safeguard  Triggers 

AdditioDal  duties  may  apply  if  the  customs 
unit  value  of  bbv  shipment  entered  into  the 
U.S.  customs  territory  uader  the  tariff 
provisions  listed  below  is  lower  dian  the 
respective  custooK  unit  valoe  indicated 
therefor: 


Short  descriptioo 

Tariff 
provision 

Customs 
unit  value 

Bulk  chocotate 

under  21%  milk 

3806,2026 

Sl.24/kg 

Bulk  chocoUe 

over  21%  milk  . 

1806.20.28 

1.24/hg 

Chocolate  bars 

under  21%  milk  , 

1806.32.06 

1^4/kg 

Chocotate  bars 

over  21%  milk  . 

1806.32.08 

1.24/kg 

©•her  chocolate 

under  21%  milk 

1806.90.18 

1.24/kg 

Other  chocolate 

over  21%  milk  . 

1806.90.20 

1^4/kg 

Lowfat  Chocolate  Cmnili 

Definition 

For  purposes  of  this  and  future 
notifications  of  quantity  based  safef^uard 
trigger  levels,  the  term  Lov^fat  Chocolate 
Crumb  shall  moan  the  aggregate  of  goods 
descrfted  in  additional  U.S.  note  3  to  chapter 
18  of  the  HTS  plus  goods  described  in  the 
tariff  provisions  listed  under  the  value  based 
safeguard  trigger  provisions  below. 

Quantity  Based  Safeguard  Trigger 

Additional  duties  may  apply  if  imports  of 
Lowfat  Chocolate  Cmmb  entered,  or 
withdrawn  from  warehouse  for  consumption. 
on  or  after  January  1. 1995  and  before  the 
close  of  December  31. 1995.  inclusive  exceed 
TtS.^se  kilograms. 

\'o/ue  Based  Safeguard  Triggers 

Additional  dirties  may  appfy  if  the  customs 
unit  vahie  of  any  shipment  entered  into  the 
U.S.  customs  territory  under  the  tariff 
provisions  Ksted  below  is  lower  than  the 
respective  customs  unit  value  indicated 
therefor: 


Sfvxl  descnpfon 

Tariff 
provision 

Customs 
unit  value 

Bulk  chocolate 

under  21%  milk 

1806.20.36 

SI  .29/kg 

Bulk  chocolate 

over  21%  milk  . 

1806.20.38 

1.^/kg 

Bulk  cocoa  preps 

under  21%  rnilk 

1«)6.20.87- 

1 29/kg 

Bulk  cocoa  preps 

over2l%Tnilk  . 

1806.20.89 

1.29;kg 

Chocolate  bars      ' 

urtriar  21  %  r?V*  • 

1B96.'32.16 

^.1»9!>ri 

Short  descripfion 

Tarrif 

provision    , 

Customs 

unitvaluA 

Chocolate  tia-^ 
over  21%  rrtHk  . 

Other  chocolate 
under  21%  milk 

Otfier  chocolate 
over  21%  milk  . . 

1^06.32. 16 
1806.9028 
1806.90.30 

1 29/kg 
129/kfl 
1 29/kg 

Infant  Tormula  Containing  Oligosaccharides 

Definition 

For  purposes  of  this  and  future 
notificsrtkmE  of  quarttrty  based  safeguard 
trigger  levels,  the  term  Infant  Formula 
Containing  Oligosaccharides  shall  mean  the 
aggregate  of  goods  described  in  additional 
U.S.  note  2  tochapter  19  of  the  HTS  plus 
goods  described  in  the  tariff  prwisions  listed 
under  the  value  based  safeguard  trigger 
provisions  below. 

Quantity  Based  Safeguard  Trijiger 

Additional  duties  may  apply  if  imports  of 
Infant  Formula  Containing  Oligosaccharides 
entered,  or  withdcawn  from  warehouse  for 
consumption,  on  or  after  January'  1. 1995  aod 
before  the  close  of  December  3 1 ,  1995 . 
inclusive  exceed  0  kilograms. 

Value  Baaed  Safeguard  Triggers 

Additional  duties  may  apply  if  the  customs 
unit  value  of  any  shipmem  entered  into  the 
U.S.  customs  territory  under  the  tariff 
provisions  listed  below  is  lower  than  the 
respective  customs  unit  value  Indicated 
therefor; 


Short  description 

Tariff 

Customs 
unit  value 

Infant  formula 
over  10%  milk  . 

Infant  formula 
under  10%  milk 

1901.t0.90 
1901.10.75 

S2.63/kg 
2.63*g 

Mixes  and  Onughs 

Definition 

For  purposes  of  t  his  and  Tut  ure 
ootifications  of  <)uantity  baaed  saieguard 
trigger  levels,  the  term  Mixes  artd  Doughs 
shall  mean  the  a^jgregate  of  goods  described 
is  additional  L  .5.  note  3  tochapter  19  of  the 
HTS  plus  goods  descritted  in  she  tariff 
provisions  listed  uufier  the  value  based 
safeguard  trigger  provisions  below. 

Quantity  Based  Safeguard  Trigger 

Additional  duties  may  apply  if  imports  of 
Mixes  and  Doughs  entered,  or  withdrawn 
from  warehouse  for  consumption,  on  or  after 
October  3, 1995  and  before  the  close  of 
September  30, 1996,  indusive  exceed  342 
tons. 

For  the  period  commencing  on  the  date  of 
entry  into  force  of  the  Uruguay  Round 
Agreements  for  the  Untted  Stttes  and  ending 
OB  September  30. 1995,  inclusive,  such 
additional  dnties  may  apply  if  imports  of 
Mixes  and  Doughs  entered,  or  withdrawn 
from  warehouse  for  consumption,  exceed  the 
quantity  of  342  tons  reduced  by  the  quantity 
of  imparts  of  goods  classified  in  the 
rnrn  pa rnhlp  tariff  provisions  of  the  3  994  HTS 
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to  the 
Rouiid 

inclusive 


of  entry  into  force  of  the  Uruguay 
A|  p-eements  for  the  United  States. 


idale 


Value  Ba  sed  Safeguard  Triggers 

Additi(»nal  duties  may  apply  if  the  customs 
unit  valuB  of  any  shipment  entered  into  the 
U.S.  custtoms  territory  under  the  tariff 
provisiot  s  listed  below  is  lower  than  the 
respective  customs  unit  value  indicated 
therefor: 


Short  dejscription 


Doughs  iiO% 
sugar  >25% 
milkfat! 

Doughs  ilO% 
sugar  *25% 
milkfat 


Tariff 
provision 


1901.20.35 
1901.20.70 


Customs 
unit  value 


S0.88/kg 
0.88/Vg 


Mixed  Condiments  and  Seasonings 

Definition 

For  pitfpcses  of  this  and  future 
notifica^ons  of  quantity  based  safeguard 
trigger  le*vels.  the  term  Mixed  Condiments 
and  SeaaBnings  shall  mean  the  aggregate  of 
goods  deBcribed  in  additional  U.S.  note  4  to 
chapter  U  of  the  HTS  plus  goods  described 
in  the  ta^ff  provision  listed  under  the  value 
liased  safeguard  trigger  provisions  t)elow. 

Quantity  Based  Safeguard  Trigger 

Additi  onal  duties  may  apply  if  imports  of 
Mixed  (indiments  and  Seasonings  entered, 
or  withdrawn  from  warehouse  for 
consumption,  on  or  after  October  1. 1995  and 
before  tl^e  close  of  September  30, 1996, 
inclusive  exceed  164  tons. 

For  th  5  period  commencing  on  the  date  of 
entry  inio  force  of  the  Uruguay  Round 
Agreements  for  the  United  States  and  ending 
on  Septamber  30, 1995,  inclusive,  such 
additionpl  duties  may  apply  if  imports  of 
Mixed  Oondiments  and  Seasonings  plus 
imports  bf  Articles  Over  10%  Sugar 
(described  above)  entered,  or  withdrawn 
from  wa^house  for  consumption,  exceed  the 
quantity!  of  88,180  tons  reduced  by  the 
quantity  of  imports  of  goods  classified  in  the 
comparable  tariff  provisions  of  the  1994  HTS 
between  October  1, 1994  and  the  day  prior 
to  the  d^te  of  entry  into  force  of  the  Uruguay 
Round  Agreements  for  the  United  States, 
inclusiw. 

Value  Biased  Safeguard  Triggers 

Additional  duties  may  apply  if  the  customs 
unit  value  of  any  shipment  entered  into  the 
U.S.  customs  territory  under  the  tariff 
provisidns  listed  below  is  lower  than  the 
respective  customs  unit  value  indicated 
therefoi : 


Definition 

For  purposes  of  this  and  future 
notiHcations  of  quantity  l>ased  safeguard 
trigger  levels,  the  term  Ice  Cream  shall  mean 
the  aggregate  of  goods  descril)ed  in  additional 
U.S.  note  5  to  chapter  21  of  the  HTS  plus 
goods  described  in  the  tariff  provision  listed 
under  the  value  based  safeguard  trigger 
provisions  Ijelow. 

Quantity  Based  Safeguard  Trigger 

Additional  duties  may  apply  if  imports  of 
Ice  Cream  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after 
January  1, 1995  and  before  the  close  of 
December  31, 1995,  inclusive  exceed  707 
liters. 

Value  Based  Safeguard  Triggers 

Additional  duties  may  apply  if  the  customs 
unit  value  of  any  shipment  entered  into  the 
U.S.  customs  territory  under  the  tariff 
provision  listed  l)elow  is  lower  than  the 
respective  customs  unit  value  indicated 
therefor: 


Shod  description 


Mixed  oondiments/ 
seasonings. 


Tariff 
provision 


2103.90.78 


Cus- 
toms 
unit 
value 


0.48/ 
kg 


IceCre^ 


Short  description 

Tariff 
provision 

Customs 
unit  value 

Ice  cream 

2105.00.20 

$0.97/liter 

Animal  Feed  Containing  Milk 

Definition 

For  purposes  of  this  and  future 
notifications  of  quantity  based  safeguard 
trigger  levels,  the  term  Animal  Feeds 
Containing  Milk  shall  mean  the  aggregate  of 
goods  described  in  additional  U.S.  note  2  to 
chapter  23  of  the  HTS  plus  goods  described 
in  the  tariff  provisions  listed  under  the  value 
based  safeguard  trigger  provisions  below. 

Quantity  Based  Safeguard  Trigger 

Additional  duties  may  apply  if  imports  of 
Animal  Feeds  Containing  Milk  entered,  or 
withdrawn  fix>m  warehouse  for  consumption, 
on  or  after  January  1, 1995  and  before  the 
close  of  December  31, 1995,  inclusive  exceed 
5,406,346  kilograms. 

Value  Based  Safeguard  Triggers 

Additional  duties  may  apply  if  the  customs 
unit  value  of  any  shipment  entered  into  the 
U.S.  customs  territory  under  the  tariff 
provisions  listed  below  is  lower  than  the 
respective  customs  unit  value  indicated 
therefor: 


provision  listed  under  the  value  twsed 
safeguard  trigger  provisions  below. 

Quantity  Based  Safeguard  Trigger 

Additional  duties  may  apply  if  imports  of 
Short  Staple  Cotton  entered,  or  withdrawn 
frtjm  warehouse  for  consumption,  on  or  after 
September  20, 1995  and  before  the  close  of 
September  19, 1996,  inclusive  exceed 
852,547  kilograms. 

For  the  period  commencing  on  the  date  of 
entry  into  force  of  the  Uruguay  Round 
Agreements  for  the  United  States  and  ending 
on  September  19, 1995,  inclusive,  such 
additional  duties  may  apply  if  imports  of 
Short  Staple  Cotton  entered,  or  withdrawn 
from  warehouse  for  consumption,  exceed  the 
quantity  of  852,547  kilograms  reduced  by  the 
quantity  of  imports  of  goods  classified  in  the 
comparable  tariff  provisions  of  the  1994  HTS 
between  September  20, 1994  and  the  day 
prior  to  the  date  of  entry  into  force  of  the 
Uruguay  Round  Agreements  for  the  United 
States,  inclusive. 

Value  Based  Safeguard  Triggers 

Additional  duties  may  apply  if  the  customs 
unit  value  of  any  shipment  entered  into  the 
U.S.  customs  tertitory  under  the  tariff 
provision  listed  below  is  lower  than  the 
respective  customs  unit  value  indicated 
therefor: 


Short  description 

Tariff 
provision 

Customs 
unit  value 

Animal  feed  over 
10%  mUk 

2309.90.28 
2309.90.48 

S0.96/kg 

Animal  feed  under 
10%  milk 

0.96/kg 

Short  Staple  Cotton 

Definition 

For  purposes  of  this  and  future 
notifications  of  quantity  based  safeguard 
trigger  levels,  the  term  Short  Staple  Cotton 
shall  mean  the  aggregate  of  goods  described 
in  additional  U.S.  note  5  to  chapter  52  of  the 
HTS  plus  goods  described  in  the  tariff 


Short  description 

Tariff 
provision 

Customs 
unit  value 

Short  staple  cot- 
ton   

5201.00.18 

SI  .60/kg 

Harsh  or  Rough  Cotton 

Definition 

For  purposes  of  this  and  future 
notifications  of  quantity  based  safeguard 
trigger  levels,  the  term  Harsh  or  Rough 
Cotton  shall  mean  the  aggregate  of  goods 
described  in  additional  U.S.  note  6  to  chapter 
52  of  the  HTS  plus  goods  described  in  the 
tariff  provision  listed  under  the  value  based 
safeguard  trigger  provisions  below. 

Quantity  Based  Safeguard  Trigger 

Additional  duties  may  apply  if  imports  of 
Harsh  or  Rough  Cotton  entered,  or 
withdrawm  from  warehouse  for  consumption, 
on  or  after  August  1, 1995  and  before  the 
close  of  July  31, 1996.  inclusive,  exceed  0 
tons. 

For  the  period  commencing  on  the  date  of 
entry  into  force  of  the  Uruguay  Round 
Agreements  for  the  United  States  and  ending 
on  July  31. 1995,  inclusive,  such  additional 
duties  may  apply  if  imports  of  Harsh  or 
Rough  Cotton  entered,  or  withdrawn  ftx)m 
warehouse  for  consumption,  exceed  the 
quantity  of  0  tons. 

Value  Based  Safeguard  Triggers 

Additiotial  duties  may  apply  if  the  customs 
unit  value  of  any  shipment  entered  into  the 
U.S.  customs  territory  under  the  tariff 
provision  listed  below  is  lower  than  the 
respective  customs  unit  value  indicated 
therefor: 


Short  description 

Tariff 
provision 

Customs 
unit  value 

Harsh  or  rough 
cotton 

5201.00.28 

$1.12/kg 

Medium  Staple  Cotton 

Definition 

For  purposes  of  this  and  future 
notifications  of  quantity  based  safeguard 
trigger  levels,  the  term  Medium  Staple  Cotton 
shall  mean  the  aggregate  of  goods  described 
in  additional  U.S.  note  7  to  chapter  52  of  the 
HTS  plus  goods  described  in  the  tariff 
provision  listed  under  the  value  based 
safeguard  trigger  provisions  below. 

Quantity  Based  Safeguard  Trigger 

Additional  duties  may  apply  if  imports  of 
Medium  Staple  Cotton  entered,  or  withdrawn 
from  warehouse  for  consumption,  on  or  after 
August  1, 1995  and  before  the  close  of  July 
31, 1996.  inclusive  exceed  732,820 
kilograms. 

For  the  period  commencing  on  the  date  of 
entry  into  force  of  the  Uruguay  Round 
Agreements  for  the  United  States  and  ending 
on  July  31, 1995,  inclusive,  such  additional 
duties  may  apply  if  imports  of  Medium 
Staple  Cotton  entered,  or  withdrawn  from 
warehouse  for  consumption,  exceed  the 
quantity  of  732,820  kilograms  reduced  by  the 
quantity  of  imports  of  goods  classified  in  the 
comparable  tariff  provisions  of  the  1994  HTS 
between  August  1, 1994  and  the  day  prior  to 
the  date  of  entry  into  force  of  the  Uruguay 
Round  Agreements  for  the  United  States, 
inclusive. 

Value  Based  Safeguard  Triggers 

Additional  duties  may  apply  if  the  customs 
unit  value  of  any  shipment  entered  into  the 
U.S.  customs  territory  under  the  tariff 
provision  listed  below  is  lower  than  the 
respective  customs  unit  value  indicated 
therefor: 


Short  description 

Tariff 
provision 

Customs 
unit  value 

Medium  staple 
cotton 

5201.00.38 

S1.20/kg 

Extra  Long  Staple  Cotton 

Definition 

For  purposes  of  this  and  future 
notifications  of  quantity  based  safeguard 
trigger  levels,  the  term  Extra  Long  Staple 
Cotton  shall  mean  the  aggregate  of  goods 
described  in  additional  U.S.  note  8  to  chapter 
52  of  the  HTS  plus  goods  described  in  the 
tariff  provision  listed  under  the  value  based 
safeguard  trigger  provisions  below. 

Quantity  Based  Safeguard  Trigger 

Additional  duties  may  apply  if  imports  of 
Extra  Long  Staple  Cotton  entered,  or 
withdrawn  fix»m  warehouse  for  consumption, 
on  or  after  August  1, 1995  and  before  the 
close  of  July  31, 1996,  inclusive  exceed 
247.506  kilograms. 

For  the  period  commencing  on  the  date  of 
entry  into  force  of  the  Uruguay  Round 
Agreements  for  the  "United  States  and  ending 
on  July  31. 1995.  inclusive,  such  additional 


duties  may  apply  if  imports  of  Extra  Long 
"Staple  Cotton  entered,  or  withdrawn  from 
warehouse  for  consumption,  exceed  the 
quantity  of  247.506  kilograms  reduced  by  the 
quantity  of  imports  of  goods  classified  in  the 
comparable  tariff  provisions  of  the  1994  HTS 
between  August  1. 1994  and  the  day  prior  to 
the  date  of  entry  into  force  of  the  Uruguay 
Round  Agreements  for  the  United  States, 
inclusive. 

Value  Based  Safeguard  Triggers 

Additional  duties  may  apply  if  the  customs 
unit  value  of  any  shipment  entered  into  the 
U.S.  customs  territory  under  the  tariff 
provision  listed  t)elow  is  lower  than  the 
respective  customs  unit  value  indicated 
therefor: 


Short  description 

Tariff 
provision 

Customs 
unit  value 

Extra  long  staple 
cotton 

5201.00.80 

S2.75/kg 

Cotton  Waste 

Definition 

For  purposes  of  this  and  future 
notifications  of  quantity  based  safeguard 
trigger  levels,  the  terra  Cotton  Waste  shall 
mean  the  aggregate  of  goods  described  in 
additional  U.S.  note  9  to  chapter  52  of  the 
HTS  plus  goods  described  in  the  tariff 
provision  listed  under  the  value  based 
safeguard  trigger  provisions  below. 

Quantity  Based  Safeguard  Trigger 

Additional  duties  may  apply  if  imports  of 
Cotton  Waste  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after 
September  20. 1995  and  before  the  close  of 
September  19, 1996.  inclusive  exceed 
157,189  kilograms. 

For  the  period  commencing  on  the  date  of 
entry  into  force  of  the  Uruguay  Round 
Agreements  for  the  United  States  and  ending 
on  September  19, 1995,  inclusive,  such 
additional  duties  may  apply  if  imports  of 
Cotton  Waste  entered,  or  withdrawn  from 
warehouse  for  consumption,  exceed  the 
quantity  of  157,189  kilograms  reduced  by  the 
quantity  of  imports  of  goods  classified  in  the 
comparable  tariff  provisions  of  the  1994  HTS 
between  September  20, 1994  and  the  day 
prior  to  the  date  of  entry  into  force  of  the 
Uruguay  Round  Agreements  for  the  United 
States,  inclusive. 

Value  Based  Safeguard  Triggers 

Additional  duties  may  apply  if  the  customs 
unit  value  of  any  shipment  entered  into  the 
U.S.  customs  territory  under  the  tariff 
provision  listed  l)elow  is  lower  than  the 
respective  customs  unit  value  indicated 
therefor: 


Short  description 

Tariff 
provision 

Customs 
unit  value 

Cotton  waste 

5202.99.30 

S8.15/kg 

Cotton  Processed,  Not  Spun 

Definition 

For  purposes  of  this  and  future 
notifications  of  quantity  based  safeguard 


trigger  levels,  the  term  Cotton  Processed.  Not 
Spun  shall  mean  the  aggregate  of  goods 
described  inadditional  U.S.  note  10 to 
chapter  52  of  the  HTS  plus  goods  described 
in  the  tariff  provision  listed  under  the  value 
based  safeguard  trigger  provisions  txslow. 

Quantity  Based  Safeguard  Trigger 

Additional  duties  may  apply  if  imports  of 
Cotton  Processed.  Not  Spun  entered,  or 
withdrawn  from  warehouse  for  consumption, 
on  or  after  September  11. 1995  and  before  the 
close  of  September  10, 1996,  inclusive 
exceed  71  kilograms. 

For  the  period  commencing  on  the  date  of 
entrj'  into  force  of  the  Uruguay  Round 
Agreements  for  the  United  States  and  ending 
on  September  10. 1995.  inclusive,  such 
additional  duties  may  apply  if  imports  of 
Cotton  Processed.  Not  Spun  entered,  or 
withdrawn  from  warehouse  for  consumption, 
exceed  the  quantity  of  71  kilograms  reduced 
by  the  quantity  of  imports  of  goods  <:lassified 
in  the  comparable  tariff  provisions  of  the 
1994  HTS  between  September  11, 1914  and 
the  day  prior  to  the  date  of  entry  into  fiTce 
of  the  Uruguay  Round  Agreements  for  the 
United  States,  inclusive. 

Value  Based  Safeguard  Triggers 

Additional  duties  may  apply  if  the  customs 
unit  value  of  any  shipment  entered  into  the 
U.S.  customs  territory  under  the  tariff 
provision  listed  t)elow  is  lower  than  the 
respective  customs  unit  value  indicated 
therefor: 


Short  description 

Tariff 
provision 

Customs 
unit  value 

Cotton  processed, 
not  spun  

5203.00.30 

S0.64/kg 

[PR  Doc.  95-00121  Filed  1-3-95;  8:45  am) 
BILLING  CODE  3410-10-P 


Forest  Service 

Environmental  Assessment  for  the 
Eagle  Cap  Stewardship  Plan  and 
Minam  Wild  and  Scenic  River 
Management  Plan,  Wallowa-Whitman 
National  Forest,  Baker,  Union,  and 
Wallowa  Counties,  OR 

AGENCY:  Forest  Semce.  USDA. 
ACTION:  Notice  of  availability. 

SUMMARY:  On  December  19. 1994.  Bruce 
L.  McMillan  signed  a  Decision  Notice 
acting  for  Wallowa-Whitman  Forest 
Supervisor.  R.M.  Richmond,  which 
adopted  into  the  Forest  Plan  the  Minam 
River  Wild  and  Scenic  River 
Management  Plan  which  requited  an 
amendment  to  the  Wallowa-Whitman 
Forest  Plan. 

This  management  plan  outlines  use 
levels,  development  levels,  resource 
protection  measures,  and  outlines  a 
general  management  direction  for  the 
river  corridor.  This  amendment  is 
necessary  to  implement  the  Wild  and 
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Scenic  Rivers  Act  which  required  the 
Forest  SeWice  to  develop  a  management 
plan  for  the  Minam  River.  Interim 
direction  vras  identified  in  the  Forest 
Plan  as  Management  Area  7  (Wild  and 
Scenic  Rivfers).  The  environmental 
assessment  documents  the  analysis  of 
alternativ€«  to  managing  the  Minam 
River  Wild  and  Scenic  River  in 
accordana  I  with  the  Wild  and  Scenic 
Rivers  Act 

This  dec  ision  is  subject  to  appeal 
pursuant  to  Forest  Service  regulations 
36  CFR  pait  217.  Appeals  must  be  filed 
within  45  days  from  the  date  of 
publication  in  the  Baker  Qty  Herald. 
Notices  of  Appeals  must  meet  the 
requirement  of  36  CFR  217.9. 

The  environmental  assessment  for  the 
Eagle  Cap  Wildemess-Minam  River 
Wild  and  $cenic  River  Management 


Pten  is  available  for  the  public  review 
at  the  Wallowa- Whitman  National 
Forest  Supervisor's  OfGce  in  Baker  City, 
Oregon. 

EFFECTIVE  DATE:  Implementation  of  this 
decision  shall  not  occur  within  30  days 
following  publication  of  the  legal  notice 
of  the  decision  in  the  Baker  City  Herald. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information,  contact  Gay 
Brockus  (503-523-1250)  or  Steve  Davis 
(503-523-1316),  at  the  Wallowa- 
Whitman  National  Forest,  P.O.  Box  907, 
Baker  City,  Oregon  97814. 

Dated:  December  21, 1994. 
R.M.  Rickmond. 
Forest  Supervisor 
IFR  Doc.  95-56  Filed  1-3-95;  8:45  am) 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Federal  Subsistence  Management 
Program  in  Alaska  Meetings 

AGENCY:  Forest  Service,  USDA;  Fish  and 
Wildlife  Service,  Interior. 

ACTION:  Notice  of  Meetings. 

TIMES,  DATES  AND  LOCATIONS:  The 
Federal  Subsistence  Board  announces 
the  forthcoming  Subsistence  Regional 
Advisory  Council  (Regional  Council) 
meetings: 


Regional  council  nieetings: 


Yukon-Kuslokwwn  Delta  Regional  Ckxjncfl,  Community  Hall.  Mountain  Village,  AK 

Northwest  fi  rctic  Regional  Council,  Alaska  Technical  Center,  Kotzebue,  AK  _ „ 

Southeast  F  egional  Council,  Hoonah,  AK  — _ 

Bristol  Bay  Regional  Council,  NakneK,  AK  — 

KodJak/Aleulians  Regional  CouncH,  OW  Hartxjr,  AK _ . 

North  Siope!  Regtonal  Council.  Barrow,  AK : 

Seward  Peft»nsula  Regional  Council,  White  Mountain.  AK . __ 

Western  Internx  Regional  CouncjI.  Huslia,  AK  

Southcentral  Regional  Council,  Anchorage,  AK - 

Eastern  Intanor  Regtonal  Coundl,  Northway,  AK - — 


Jan.  25-26,  19^. 
Feb.  2,  1995. 
Feb.  8-10,  1995. 
Feb.  15-17,  1995. 
Feb.  16-17,  1995. 
Feb.  16-17,  1995. 
Feb.  23-24,  1995. 
Feb.  23-24. 1995. 
Feb.  27-Mar.  1,  1995. 
Mar.  1-3.  1995. 


Specific  times  and  locations  will  be 
published  in  local  and  Statewide 
newspape:  s  as  soon  as  available.  All 
meetings  are  subject  to  change  due  to 
adverse  weather  restricting  travel. 
SUMMARY:  jrhe  public  is  invited  to 
participate  in  these  upcoming  Regional 
Council  m  setings.  After  the  public 
testimony,  individuals  will  be  able  to 
listen  to  tl  e  Regional  Council's 
deliberatit  n  on  the  agenda  items. 

MATTERS  T  )  B€  CONSIDERED:  The 
Regional  C  ouncils  will  make 
recommen  dations  on  proposals  for 
Federal  su  bsistence  seasons  and  harvest 
limits  for  I  he  1995-1996  regulatory  year. 
The  Regio  lal  Councils  may  also  discuss 
other  issui  is  concerning  the  Federal 
Subsisten(  ;e  Management  Program. 

FOR  FURTH  ER  INFORMATION  CONTACT: 
Chair,  Federal  Subsistence  Board,  c/o 
Richard  Ppspahala,  Office  of 
Subsistence  Management,  U.S.  Fish  and 
Wildlife  Service.  1011  E.  Tudor  Road, 
Anchoragd,  Alaska  99503;  telephone 
(9071-786-3447. 

SUPPLEMElllTARY  INFORMATION:  The 
Regional  Councils  have  been  estabhshed 
in  accord^ce  with  Section  805  of  the 
Alaska  National  Interest  Lands 
Conservation  Act,  Pub.  L  96-487.  and 
Subsistence  Management  Regulations 
for  Public  Lands  in  .Alaska,  subparts  A, 


B.  and  C  (57  FR  22940-22964).  They 
advise  the  Federal  Government  on  all 
matters  related  to  the  subsistence  taking 
of  fish  and  wildlife  on  public  lands  in 
Alaska  and  operate  in  accordance  with 
provisions  of  the  Federal  Advisory 
Committee  Act.  The  public  is  invited  to 
participate  in  the  Regional  Council 
meetings. 

The  Federal  Subsistence  Board  was 
estabhshed  in  accordance  with  Section 
814  of  the  Alaska  National  Interest 
Lands  Conservation  Act,  Pub.  L.  96—487, 
and  Subsistence  Management 
Regulations  for  Pubhc  Lands  in  Alaska, 
subparts  A,  B,  and  C  (57  FR  22940- 
22964).  The  Secretary  of  the  Interior  and 
Secretary  of  Agriculture  delegated 
respcMisibihty  for  administering  the 
subsistence  taking  and  use  of  fish  and 
wildlife  on  public  lands  to  this  body. 
Their  meetings  are  open  and  the  public 
is  invited  to  participate. 

Dated:  December  19, 1994. 
William  L.  Henslejr, 

Chair,  Federal  Subsistence  Board. 
[FR  Doc.  95-82  Filed  1-3-95;  8:45  ami 
aU-UNG  CODE  4310-4S-P 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-834] 

Preliminary  Determination  of  Critical 
Circumstances:  Disposable  Pocket 
Lighters  From  the  People's  Republic  of 
China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Notice. 

EFFECTIVE  DATE:  January  4, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Anne  Osgood  or  Cynthia  Thirumalai, 
Office  of  Countervailing  Investigations, 
Import  Administratirai,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  N.W., 
Washington,  D.C.  20230;  telephone 
(202)  482-0167  or  482-4087, 
respectively. 

Preliminary  Determination  of  Critical 
Circumstances 

On  December  5, 1994,  the  Department 
of  Commerce  (the  Department) 
preliminarily  determined  that 
disposable  pocket  lighters  &t)m  the 
People's  Republic  of  China  (PRC)  are 


being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value  (59 
FR  64191,  December  13, 1994).  On 
November  23, 1994,  petitioner  alleged 
that  there  is  a  reasonable  basis  to  believe 
or  suspect  that  critical  circumstances 
exist  with  respect  to  imports  of  subject 
merchandise.  In  accordance  with  19 
CFR  353.16(b)(2)(ii),  since  this 
allegation  was  filed  later  than  20  days 
before  the  scheduled  date  of  the 
preliminary  determination,  we  must 
issue  our  preliminary  critical  -^ 

circumstances  determination  not  later 
than  30  days  after  the  allegation  was 
submitted. 

Section  733(e)(1)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act),  provides 
that  the  Department  will  determine  that 
there  is  a  reasonable  basis  to  believe  or 
suspect  that  critical  circumstances  exist 
if:. 

(A)  (i)  there  is  a  history  of  dumping 
in  the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 

(ii)  the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  fair  value,  and 

(B)  there  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 

History  of  Dumping 

In  this  investigation,  the  first  criterion 
of  analysis  is  addressed  in  petitioner's 
May  9, 1994,  submission.  Exhibit  30  to 
the  petition  provides  documentation 
indicating  that  the  European 
Community  imposed  antidumping 
duties  on  such  or  similar  merchandise 
produced  and  exported  from  the  PRC  in 
November  1991.  Therefore,  petitioner 
has  established  that  there  is  a  history  of 
dumping  elsewhere  of  such  lighters  by 
PRC  producers/exporters. 

Importer  Knowledge 

With  respect  to  the  alternative  first 
criterion,  we  have  consistently 
determined  that  preliminary 
antidumping  duty  margins  in  excess  of 
25  percent  on  U.S.  purchase  price  sales 
are  sufficient  to  impute  importer 
knowledge  of  sales  at  less  than  fair 
value.  See,  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Silicon  Metal 
from  China  (56  FR  18570.  April  23, 
1991)  and  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Extruded 
Rubber  Thread  from  Malaysia  (57  FR 
38465,  August  25. 1992).  In  this 
investigation,  China  National  Overseas 
Trading  Corporation 
(Ningbo)("COTCO"),  Guangdong  Light 


Industrial  "Products  Import  &  Export 
Corporation  ("CLIP").  PolyCity 
Industiial  Ltd.  ("PolyCity"),  and  all 
non-responding  companies  received 
preliminary  antidumping  duty  margins 
in  excess  of  25  percent.  Therefore,  we 
preliminarily  determine  that  importers 
either  knew  or  should  have  known  that 
such  exporters  were  selling  disposable 
pocket  lighters  at  less  than  fair  value. 

Massive  Imports 

Because  we  have  preliminarily  found 
that  the  first  statutory  criterion  is  met 
for  finding  critical  circumstances  in  that 
there  is  a  history  of  dumping  of  the 
subject  merchandise  and.  alternatively, 
there  is  actual  or  imputed  importer 
knowledge  of  sales  at  less  than  fair 
value  for  certain  companies,  we  must 
consider  the  second  statutory  criterion: 
whether  imports  of  the  merchandise 
have  been  massive  over  a  relatively 
short  period. 

According  to  19  CFR  353.16(f)  and 
353.16(g),  we  consider  the  following  to 
determine  whether  imports  have  been 
massive  over  a  relatively  short  period  of 
time:  1)  volume  and  value  of  the 
imports;  2)  seasonal  trends  (if 
applicable);  and  3)  the  share  of  domestic 
consimiption  accounted  for  by  the 
imports. 

When  examining  volume  and  value 
data,  the  Department  typically  compares 
the  export  volume  for  equal  periods 
immediately  preceding  and  following 
the  filing  of  the  petition.  Under  19  CFR 
353.16(f)(2),  unless  the  imports  in  the 
comparison  period  have  increased  by  at 
least  15  percent  over  the  imports  during 
the  base  period,  we  will  not  consider 
the  imports  to  have  been  "massive." 

To  determine  whether  there  have 
been  massive  imports  over  a  relatively 
short  period  of  time,  the  Department 
examines  shipment  information 
submitted  by  the  respondent  or  import 
statistics  when  respondent-specific 
shipment  information  is  not  available. 

On  December  9, 1994,  the  Department 
sent  respondents  requests  for 
information  regarding  shipments  of 
disposable  pocket  lifters  for  the  p>eriod 
January  1992  to  December  1994.  We 
received  the  requested  information  filed 
in  proper  form  on  December  19, 1994, 
for  COTCO,  CLIP,  Gao  Yao  (HK)  Hua  Fa 
Industrial  Co.,  Ltd.  ("Gao  Yao"),  and 
PolyCity.  For  these  responding 
companies,  we  used  company-specific 
shipment  data  in  this  investigation  and 
the  related  analysis.  Cli-Claque 
Company,  Ltd.  ("Cli-Claque")  did  not 
submit  information  for  this  preliminary 
critical  circumstances  determination. 

To  determine  whether  or  not  imports 
of  disposable  pocket  lighters  have  been 
massive  over  a  relatively  short  period. 


we  compared  each  respondent's  export 
volume  for  the  seven  months 
subsequent  to  the  filing  of  the  petition 
(May  through  November  1994)  to  that 
during  the  seven  months  prior  to  the 
filing  of  the  petition  (October  1993 
through  April  1994).  This  period  was 
selected  based  on  the  Department's 
practice  of  using  the  longest  period  for 
which  information  is  available  from  the 
month  that  the  petition  was  submitted 
through  the  effective  date  of  the 
preliminary  determination  of  sales  at 
less  than  fair  value,  which  in  this 
investigation  was  December  5, 1994.  See 
Preliminary'  Affirmative  Determination 
of  Critical  Circumstances;  Silicon 
Carbide  From  the  People's  Republic  of 
China  (59  FR  16795,  April  8,  1994).  We 
were  unable  to  consider  the  share  of 
domestic  consumption  accounted  for  by 
the  imports,  pursuant  to  353.16(f)(l)(iii). 
because  the  available  data  did  not 
permit  such  a  post-filing  analysis.  In 
addition,  we  found  no  evidence  of 
seasonality,  pursuant  to  19  CFR 
353.16(f)(i)(ii).  with  respect  to  PRC 
exports  of  disposable  pocket  lighters  to 
the  United  States. 

Respondents  have  argued  that  any 
increases  in  PRC  lighter  imports  after 
the  filing  of  the  petition  were  in 
anticipation  of  the  Consumer  Product 
Safety  Commission  child-proof  lighter 
requirements  due  to  become  effective  on 
July  12.  1994.  (See  Safety  Standard  for 
Cigarette  Lighters  (58  FR  37557,  July  12. 
1993).)  The  evidence  on  the  record  at 
this  time  is  insufficient  to  support  the 
legal  and  factual  bases  for  this 
argument.  We  will  address  this 
argument  further  in  our  final 
determination. 

Based  on  the  responding  companies' 
shipment  information,  we  preliminarily 
find  that  imports  of  disposable  pocket 
lighters  fi-om  the  PRC  have  been  massive 
over  a  relatively  short  period  for 
COTCO.  We  preliminarily  find  that 
imports  were  not  massive  with  respect 
to  Gao  Yao,  CLIP,  and  PolyQty.  (See 
business  proprietary  memorandiun  from 
team  to  file,  dated  December  23, 1994.) 

Therefore,  because  there  is  a  history 
of  dumping  of  such  or  similar 
merchandise,  and,  alternatively, 
importers  knew  or  should  have  known 
that  the  exporter  was  selling  the 
merchandise  at  less  than  its  fair  value, 
and  imports  of  disposable  pocket 
lighters  have  been  massive  over  a 
relatively  short  period  of  time,  we 
preliminarily  determine  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  critical  circumstances  exist  with 
resf)ect  to  imports  of  disposable  pocket 
lighters  bom  COTCO.  Because  imports 
fitjm  Gao  Yao,  GUP  and  PolyCity  have 
not  been  massive,  we  preliminarily 
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determin^  that  there  is  not  a  reasonable 
basis  to  bilieve  or  suspect  that  critical 
circumstatices  exist  with  respect  to 
imports  o|  disposable  pocket  kghters 
from  thesi  three  companies.  In  addition, 
with  respfct  to  Cli-Claque,  and  all  non- 
respondii^  producers/exporters  of 
disposable  pocket  lighters  from  the  PRC, 
we  prelin^inarily  determine,  as  best 
information  available,  that  critical 
circumstaices  exist. 

We  will  make  a  final  determination 
concemirg  critical  circumstances  when 
we  make  i»ur  final  determination  of 
sales  at  le>s  than  fair  value  in  this 
investigat  on.     , 

This  (ie  ermination  is  publi^ed 
pursuant  o  section  733(f)  of  the  Act  and 
19CFR3:  3.15(a)(4). 

Dated:  D  ;cemb€r  23. 1994. 
Susan  G.  E  sserman. 
Assistant  S  ecretojyfor  Import 
Administn  tioo. 
(FR  Doc.  9!i-161  Filed  1-3-95:  8^45  am) 

BILLING  COO  E  3510-OS-* 


[A-821-8an 

Notice  of  Preliminary  Determination  of 
Sales  at  Uess  Than  Fair  Value  and 
Postponement  of  the  Final 
Determinetion:  Ferrovanadium  and 
Nitrided  Vanadium  from  the  Russian 
Federat 

agency:  Inport  Administration, 
International  Trade  Administration, 
Departmant  of  Commerce. 
EFFECTIVB  DATE:  January  4. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  (Joldberger  or  Louis  Apple, 
Office  of  Kntidumping  Investigations, 
Import  Administration.  International 
Trade  Adbninistration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  N.W.. 
WashingI  on.  D.C.  20230;  telephone: 
(202)  48:^ -4136  or  (202)  482-1769, 
respectiv  »Iy. 

Prelimin.  try  Determination: 

We  prt  liminarily  determine  that 
imports  c  f  ferrovanadium  and  nitrided 
vanadiur  i  from  the  Russian  Federation 
(Russia)  lire  being,  or  are  Hkely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  (LtFV),  as  provided  in  section 
733  of  tht  Tariff  Act  of  1930,  as 
amended  (the  Act).  The  estimated 
margins  are  shown  in  the  "Suspension 
of  Liquiqation"  section  of  this  notice, 

Case  History 

Since  Initiation  of  the  investigaticm  on 
June  20, 1994  (59  FR  32952,  June  27, 
1994),  thte  following  events  ha^^e 
occurrec  , 


JMI 


On  July  15, 1994,  the  U.S. 
International  Trade  Commission  (ITC) 
notified  the  Department  of  Commerce 
(the  Department)  of  its  preliminary 
determination  that  there  was  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  threatened  with  material 
injury,  by  reason  of  imports  of 
ferrovanadium  arid  nitrided  vanadium 
from  Russia. 

On  July  29,  1994.  the  Russian 
Ministry  for  Foreign  Economic  Relations 
(MINFER)  advised  us  that  the  only 
producers  of  the  subject  merchandise 
are  SC  Vanadium  Tulachermet 
(Tulachermet)  and  Chusavoy 
Metallurgical  Works  (Chusavoy). 

On  August  10, 1994,  we  sent  the 
antidumping  questionnaire  to  the 
Embassy  of  the  Russian  Federation,  as 
well  as  to  Tulachermet  and  Chusavoy. 
(The  antidumping  questionnaire  was 
divided  into  three  sections:  section  A 
requesting  general  information  on  each 
company;  section  C  requesting 
information  on,  and  a  listing  of,  U.S. 
sales  made  during  the  period  of 
investigation  (FOI);  and.  section  D 
requesting  information  on  the 
production  process,  including  specific 
amounts  of  each  input  used  in 
manufacturing  ferrovanadium  and 
nitrided  vanadium).  We  requested  the 
Embassy's  assistance  in  forwarding  the 
questionnaire  to  all  Russian  exporters 
and  producers  of  ferrovanadium  and 
nitrided  vanadium  and  submitting 
complete  questionnaire  responses  on 
their  behalf. 

In  September,  we  received  responses 
to  Section  A  of  the  questionnaire  from 
Tulachermet,  Chusavoy,  and  Odermet 
Limited  (Odermet),  an  exporter  of  the 
subject  merchandise  headqiiartered  in 
the  United  Kingdom.  Based  on 
information  in  these  responses,  as  well 
as  additional  information  submitted  by 
the  petitioner,  we  issued  the 
antidumping  questionnaire  (limited  to 
Sections  A  and  C)  during  September, 
October,  and  November  to  trading 
companies  operating  in  various 
European  countries  and  the  Russian 
Federation,  which  may  have  exported 
the  subject  merchandise  to  the  United 
States  during  the  POI. 

In  response  to  these  questionnaires, 
Gesellschaft  fhr  Elektrometallurgie 
m.b.H.  (GfE)(a  German  subsidiary  of 
Metallurg,  Inc.  and  related  party  to 
Shieldalloy  Metallurgical  Corporation 
(Shieldalloy)),  submitted  a  Section  A 
response  in  October  1994.  Five  trading 
companies — AIOC,  Axel  Johnson  AB 
(which  is  related  to  AIOC),  WO 
Tiaipromexport,  VO  Promsyrioimport, 
and  Technoinvest — indicated  that  they 
did  not  sell  the  subject  merchandise 


during  the  POI.  Three  companies  did 
not  respond  to  the  questioimaire:  Marc 
Rich  Co.,  AG.  Wogan  Resources,  Ltd., 
and  one  Russian  trading  company  that 
cannot  be  named  in  this  notice  because 
its  identity  is  deemed  business 
proprietary  information. 

Two  other  questionnaires  sent  to 
Russian  trading  companies  were 
returned  to  us  as  undeliverable.  Finally, 
we  received  an  unsolicited  Section  A 
response  from  Gah  Alloys,  Inc.(Gah),  an 
exporter  of  the  subject  merchandise,  in 
November  1994. 

On  September  28, 1994,  the 
Department  postponed  its  preliminary 
determination  until  December  27, 1994 
(59  FR  50559,  October  4, 1994). 

In  October  and  November,  1994,  the 
Department  received  responses  to 
questionnaire  section  C  from  Gait,  GfE, 
Odermet,  and  Tulachermet,  and  to 
questionnaire  section  D  from  Chusavoy 
and  Tulachermet.  In  addition,  Odermet 
claimed  that  it  should  be  considered  a 
reseller  of  ferrovanadium  under  section 
773(f)  of  the  Act.  and  that  its  foreign 
market  value  should  be  determined  on 
the  basis  of  its  sales  to  Germany,  the 
intermediate  country  in  which  the 
subject  merchandise  was  sold. 
Accordingly,  Odermet  also  submitted  a 
questionnaire  response  for  its  sales  to 

Germany. 

During  October  and  November  1994, 
the  Department  requested  clarifications 
of  the  submitted  responses  from 
Chusavoy,  Gah,  GfE,  Odermet,  and 
Tulachermet.  In  addition,  the 
Department  presented  to  GfE  section  E- 
2  of  the  antidumping  questionnaire, 
regarding  information  on  further 
manufacturing  performed  in  the  United 
States,  because  GfE  reported  that  all  of 
its  sales  in  the  U.S.  were  further 
manufactured  by  its  related  affiliate, 
Shieldalloy,  prior  to  sale  to  unrelated 
parties  in  the  United  States.  Responses 
to  these  supplemental  information 
requests  were  received  during 
November  and  December.  Additional 
information  concerning  GfE's  Section  E- 
2  was  requested  and  received  in 
December  1994. 

In  November  1994,  the  Department 
provided  interested  parties  with  the 
opportunity  to  submit  publicly- 
available,  published  information  for  the 
Department  to  consider  when  valuing 
the  factor  inputs  (see  "Foreign  Market 
Value"  section  below).  Responses  to  this 
request  were  submitted  during 
December  1994. 

On  December  19, 1994,  the 
Department  received  a  letter  from  Marc 
Rich  Co.  A.G.,  (now  known  as  Glencore 
International  A.G.  (Glencore)) 
requesting  that  the  Department  provide 
it  with  a  second  questioimaire  and 


analyze  its  sales  for  this  proceeding.  The 
Department  rejected  Glencore's  request 
as  untimely  on  December  27. 1994. 

On  December  20, 1994.  Tulachermet 
requested  that  it  be  granted  a  separate 
rate  in  this  determination.  This  request 
is  discussed  below  under  "Suspension 
of  Liquidation". 

Postponement  of  Final  Determination 

Pursuant  to  section  735(a)(2)(A)  of  the 
Act,  on  December  19, 1994,  Gait, 
Tulachermet,  and  Odermet,  exporters 
accounting  for  a  significant  portion  of 
the  merchandise  in  this  proceeding, 
requested  that,  in  th^  event  of  an 
affirmative  preliminary  determination 
in  this  investigation,  the  Department 
postpone  the  final  determination  to  135 
days  after  the  date  of  pubtication  of  the 
affirmative  preliminary  determination. 
The  Department  finds  no  compeHing 
reason  to  deny  these  requests  and  is, 
accordingly,  postfioning  the  final 
determination  imtiJ  the  135th  day  after 
the  publication  of  this  notice  in  the 
Federal  Register,  pursuant  to  19  CFR 
353.20  (b). 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  ferrovanadium  and 
nitrided  vanadmm,  regardless  of  grade, 
chemistry,  form  or  size,  unless  expressly 
excluded  from  the  scope  of  this 
investigation.  Ferrovanadium  includes 
alloys  containing  ferrovanadium  as  the 
predominant  element  by  weight  [i.e., 
more  weight  than  any  other  element, 
except  iron  in  some  instances)  and  at 
least  4  percent  by  weight  of  iron. 
Nitrided  vanadium  includes  compounds 
containing  vanadium  as  the 
predominant  element,  by  weight,  and  at 
least  5  percent,  by  weight,  of  nitrogen. 
Excluded  from  the  scope  of  this 
investipf  'ion  are  the  vanadium 
additives  other  than  ferrovanadium  and 
nitrided  vanadium,  such  as  vanadium- 
aluminum  master  alloys,  vanadiimi 
chemicals,  vanadium  waste  and  scrap, 
vanadium-bearing  raw  materials,  such 
as  slag,  boiler  residues  and  fly  ash,  and 
vanadium  oxides. 

The  products  subject  to  these 
investigations  are  currently  classifiable 
under  subheadings  7202.92.00, 
7202.99.5040,  8112.40.3000,  and 
8112.40.6000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  cu-stoms 
pyrpcses,  our  written  de.<:cription  of  the 
scope  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  in 
this  proceeding  is  December  1 ,  1993, 
through  May  31, 1994. 


Nonmarket  Economy  Country  Status 

Pursuant  to  section  773(c)  of  the  Act, 
Russia  has  been  treated  as  a  nonmarket 
economy  country  (NME),  for  the 
purposes  of  determining  foreign  market 
value,  in  all  past  antidumping 
investigations  [see,  e.g..  Preliminary 
Determination  of  Sales  at  Less  than  Fair 
Value:  Pure  Magnesium  and  Alloy 
Magnesium  from  the  Russian 
Federation.  59  FR  55427  (November  7, 
1994)  {Magnesium  from  Russia)).  No 
information  has  been  provided  in  this 
proceeding  that  would  lead  us  to  change 
this  designation.  Therefore,  in 
accordance  with  section  771(18)(c)  of 
the  Act,  we  have  treated  Russia  as  an 
NME  for  purposes  of  this  investigation. 

Surrogate  Country 

In  accordance  with  section  773(c)(4) 
of  the  Act,  we  must,  to  the  extent 
possible,  value  the  factors  of  production 
in  one  or  more  market  economy 
countries  that  (1)  are  at  a  level  of 
economic  development  comparable  to 
that  of  the  N'ME  economy  country,  and 
(2)  are  significant  producers  of 
comparable  merchandise.  Initially,  the 
Department  identified  five  countries  as 
possible  surrogates:  Algeria.  Poland, 
Thailand,  Turkey  and  Tunisia  (see  July 
29, 1994,  Memorandum  fttjm  the  Office 
of  Policy  to  Gary  Taverman).  We 
subsequently  determined,  ajfter  a  further 
review  of  economic  and  production 
data,  that  South  Africa  is  also  at  a  level 
of  economic  development  comparable  to 
Russia.  Therefore,  given  its  economic 
comparabihty  to  Russia,  and  the  fact 
that  it  is  a  significant  producer  of 
merchandise  identical  to  that  being 
investigated,  (see  December  22.  1994, 
Memorandum  from  Office  of  Policy  to 
Gary  Taverman),  we  have  based  FMV  on 
the  appropriate  fectors  of  production  as 
valued  in  South  Africa,  exc  ept  for  those 
factors  for  which  we  were  unable  to 
obtain  a  suitable  value  from  South 
Africa.  We  have  obtained  and  relied 
upon  published,  publicly-available 
information,  wherever  possible.  For  a 
few  factors,  we  were  unable  to  find 
appropriate  South  African  values.  In 
these  instances,  as  discussed  below  in 
the  "FMV  section  of  this  notice,  we 
used  values  from  publicly-available, 
published  information  pertaining  to 
Turkey,  or  values  pertaining  to  Brazil 
and  Germany  as  included  in  the 
petition. 

Fair  Value  Comparisons 

A.  Participating  Respondents 

To  determine  whether  sales  to  the 
United  States  of  ferrovaiiadium  and 
nitrided  vanadium  by  Gah,  GfE, 
Odermet  and  Tulachermet,  were  made 


at  less  than  fair  value,  we  compared  the 
United  States  price  (USP)  to  the  foreign 
market  value  (FMV),  as  specified  in  the 
"United  States  Price"  and  "Foreign 
Market  Value"  sections  of  this  notice. 

B.  Non-participating  Respondents 

All  exporters  to  which  a  questionnaire 
was  issued  are  considered  mandatory 
respondents  in  this  proceeding.  We 
consider  those  mandator)'  respondents 
that  did  not  respond  to  the 
questionnaire  to  be  uncooperative 
respondents,  and  we  have  based  the 
less-than-fair-value  margin  for  those 
companies  on  the  best  information 
available  (BL\)  in  accordance  with 
section  776(c)  of  the  Act.  For  this 
preliminary  determination,  we  consider 
Marc  Rich  Co.  and  Wogan  Resources  to 
be  uncooperative  respondents  because 
they  did  not  provide  timely  responses  to 
our  questionnaire.  Accordingly,  we  have 
based  these  companies'  LTFV  margins 
on  an  uncooperative  BIA  rate. 

In  determining  what  to  use  as  BIA,  the 
Department  follows  a  two-tiered 
methodolo^,  whereby  the  Department 
normally  assigns  lower  margins  to  those 
respondents  that  cooperated  in  an 
investigation  and  margins  based  on 
more  adverse  assimiptions  for  those 
respondents  which  did  not  cooperate  in 
an  investigation.  As  outlined  in  the 
Final  Determination  of  Sales  at  IjCSs 
Than  Fair  Value:  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products.  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products, 
and  Certain  Cut-to-Length  Carbon  Steel 
Plate  From  Belgium,  58  FR  37083  (July 
9, 1993),  when  a  company  refuses  to 
provide  the  information  requested  in  the 
form  required,  or  otherwise  significantly 
impedes  the  Department's  investigation, 
it  is  appropriate  for  the  Department  to 
assign  to  that  company  the  higher  of  (a) 
the  highest  margin  alleged  in  the 
petition,  or  (b)  the  highest  calculated 
rate  of  any  respondent  in  the 
investigation.  Here,  we  are  assigning  as 
BIA  to  these  uncooperative  exporters  a 
margin  of  108.00  percent  for 
ferrovanadium  and  nitrided  vanadium. 
This  margin  represents  the  highest 
margin  in  the  petition,  as  recalculated 
by  the  Department  at  initiation. 

C.  All  Other  Companies 

We  are  basing  the  LTFV  margins  for 
all  other  companies,  including  those 
companies  which  reported  that  they  did 
not  sell  the  subject  merchandise  to  the 
United  States  during  the  POI,  on  a 
simple  average  of  the  rates  assigned  the 
mandatory  respondents,  and  the  rates 
based  on  BIA.  Given  our  concern  about 
the  role  that  Shieldalloy  may  play  as 
both  petitioner  and  as  respondent  with 
its  related  affiHate.  GfE,  we  have 
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excluded  GlE's  rate  from  the  calculation 
of  the  "all  (ihers"  rate.  A  simple 
average,  rather  than  a  weighted-average, 
is  applied  b  ecause  we  do  not  have 
sufficient  d  ita  to  weight  the  individual 
margins. 

United  Stat  ?s  Price 

We  based  United  States  Price  (USP) 
for  Odermet  and  Tulachermet  on 
purchase  pi  ice  (PP),  in  accordance  with 
section  772  b)  of  the  Act.  because  the 
subject  mer  :handise  was  sold  directly 
by  the  expo  rters  to  unrelated  parties  in 
the  United  states  prior  to  importation 
and  becaus( !  the  exporters  sales  price 
(ESP)  methodology  was  not  indicated  by 
other  circu$istances.  We  calculated 
purchase  price  based  on  packed,  GIF, 
FOB.  or  ex-factory  prices  to  imrelated 
purchasers  In  the  United  States,  and 
made  the  following  deductions  (where 
appropriata):  for  Odermet,  foreign 
inland  frei^t,  foreign  brokerage  and 
handling,  ofcean  freight  containerization, 
and  marina  insurance;  for  Tulachermet, 
foreign  inland  freight  and  foreign 
brokerage  afid  handling. 

We  based  USP  for  GaU  and  GfE  on 
ESP,  in  accordance  with  section  772(c) 
of  the  Act,  (jecause  the  subject 
merchandi$e  was  sold  to  the  first 
unrelated  purchaser  after  importation 
into  the  Unjited  States.  We  calculated 
ESP  based  bn  packed  delivered  prices, 
where  appiopriate.  For  Gait,  we  made 
deductions^  where  appropriate,  for 
foreign  brokerage  and  handling,  ocean 
freight,  ma  ine  insurance.  U.S.  inland 
freight.  U.5 .  duties,  and  U.S.  brokerage 
and  handU  ig.  For  GfE.  we  made 
deductions  for  foreign  inland  freight, 
foreign  brokerage  and  handling,  ocean 
height,  marine  insurance.  U.S.  duties. 
U.S.  brokerage  and  handling,  inland 
freight,  anq  inland  insurance. 

In  addition,  for  Gait,  GfE,  and 
Tulachermet,  we  deducted  foreign 
inland  freight  between  the  factory  and 
the  reporte  J  intermediate  destination 
(e.g.,  Rottei  dam)  using  reported 
distances  and  transport  modes  to 
calculate  a  i  appropriate  surrogate 
factory-to-l  lorder  or  port  freight  amount 
on  the  basi  5  of  surrogate  freight  rates  in 
South  Afrii  :a.  In  addition,  for  certain 
sales  made  by  Tulachermet,  as  well  as 
certain  shi  )ments  by  GfE,  we  deducted 
port  loadir  g  charges  incurred  in  Russia 
based  on  port  charges  in  South  Africa. 
For  all  othi  (r  movement  expenses,  we 
deducted  t  le  reported  expenses  as  these 
services  wi  jre  reported  to  have  been 
provided  by  market  economy  suppliers 
and  paid  i|i  freely  convertible  market 
economy  durrencies.  We  made  no 
deduction  from  USP  to  accoimt  for 
either  exp<  irt  taxes  paid  by  Russian 
companies  to  the  Russian  government  or 
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commissions  paid  by  Russian 
companies  to  other  Russian  companies 
because  (a)  the  actual  amounts  paid  are 
an  internal  expense  within  an  NME 
country,  and  (b)  there  is  no  quantifiable 
good  or  service  factor  for  which  a 
surrogate  value  can  be  determined. 

Further,  for  GfE,  we  made  additional 
deductions,  where  appropriate,  for  all 
value  added  to  the  ESP  sales  of  the 
subject  merchandise  in  the  United 
States,  pursuant  to  section  772(e)(3)  of 
the  Act.  The  value  added  consists  of  the 
costs  associated  with  the  production  of 
the  further  manufactured  products, 
other  than  the  costs  associated  with  the 
imported  merchandise,  and  a 
proportional  amount  of  any  profit 
related  to  the  further  manufacture.  Profit 
was  calculated  by  deducting  from  the 
sales  price  of  the  finished  product  the 
total  cost  of  production  of  the  imported 
product,  based  on  the  factors  of 
production  methodology  described 
below,  as  well  as  all  applicable 
movement  charges.  The  total  profit  was 
then  allocated  proportionately  to  all 
components  of  cost.  Only  the  profit 
attributable  to  the  value  added  was 
deducted.  GfE  did  not  report  the  value 
added  for  certain  sales.  As  BIA.  we 
applied  the  highest  amount  of  value 
added  reported  for  all  other  U.S.  sales. 

Foreign  Market  Value 

In  accordance  with  section  773(c)  of 
the  Act.  except  for  sales  by  Odermet,  we 
calculated  FMV  for  ferrovanadium  and 
nitrided  vanadium  based  on  a  valuation 
of  factors  of  production  reported  by  the 
factories  in  Russia  which  produced  the 
subject  merchandise.  The  factors  used  to 
produce  ferrovanadium  and  nitrided 
vanadium  include  materials,  labor,  and 
energy.  To  calculable  FMV,  the  reported 
quantities  were  multiplied  by  the 
appropriate  surrogate  values  for  the 
different  inputs.  (For  a  discussion  of  the 
complete  analysis  of  surrogate  values, 
see  our  Valuation  Memorandum  dated 
December  27, 1994.)  We  then  added 
amounts  for  general  expenses  and  profit, 
the  cost  of  containers  and  coverings, 
and  other  expenses  incident  to  placing 
the  merchandise  in  condition  packed 
and  ready  for  shipment  to  the  United 
States. 

To  value  the  raw  materials,  we  used 
publicly,  available  information  for  South 
Africa  from  South  Africa's  Mineral 
Industry  1993/94  and  Southern  African 
Customs  Union  Trade  Statistics  (SACU 
Trade  Statistics). 

To  value  vanadium  slag,  we  used  a 
price  quote  for  South  African  vanadium 
slag  submitted  in  the  petition  because 
we  were  imable  to  determine  if  the 
prices  available  from  public  sources 
were  for  unprocessed  or  processed 


material.  Among  the  surrogate  values 
we  had  obtained,  the  price  quote  in  the 
petition  was  for  the  material  most 
similar  to  that  used  by  the  Russian 
producers. 

To  value  sulfuric  acid,  we  determined 
that  the  value  derived  from  SACU  Trade 
Statistics  was  inconsistent-with  all  other 
values  obtained  for  this  factor. 
Therefore,  we  valued  this  factor  based 
on  the  unit  value  derived  from  the 
United  Nations  Trade  Commodity 
Statistics  for  Turkey.  We  used  a  Turkish 
value  because  Turkey  is  among  those 
countries  considered  economically 
comparable  to  Russia,  as  noted  above. 

To  value  nitrogen,  we  used  the 
Brazilian  price  quote  from  the  petition, 
as  this  value  was  the  only  one  available 
to  us.  and  Brazil  has  been  determined  to 
be  among  those  countries  within  a  range 
of  economic  comparability  to  Russia  in 
past  cases  [see,  e.g..  Magnesium  from 
Russia). 

To  value  natural  gas,  we  used  the 
Brazilian  price  included  in  the  petition 
because  we  were  unable  to  locate  a 
suitable  surrogate  value  in  cubic  meters 
to  apply  to  the  factor  data  reported  in 
cubic  meters.  The  Brazilian  vahie  was 
accepted  for  the  same  reasons  described 
for  nitrogen. 

To  value  electricity,  we  used  a  rate 
published  by  the  South  African 
electrical  company,  ESKOM,  in  their 
1993  annual  report. 

To  value  hourly  labor  rates  in  South 
Africa,  we  used  data  from  South  African 
Central  Statistics  Service  News  Release 
for  labor  rates  in  the  metal 
manufacturing  sector.  As  this 
information  did  not  distinguish  between 
skilled  and  unskilled  labor,  we  applied 
a  single  labor  value  to  all  reported  labor 
factors. 

We  were  unable  to  obtain  an 
appropriate  factory  overhead  percentage 
based  on  South  African  experience. 
Accordingly,  for  purposes  of  this 
determination,  we  calculated  factory* 
overhead  based  on  information  in  the 
petition  concerning  the  experience  of  a 
German  producer  of  the  subject 
merchandise  that  is  related  to  the 
■petitioner.  We  used  this  information 
because  the  German  producer's 
production  process  is  similar  to  the 
Russian  manufacturers',  and  we  had  no 
other  information  available. 

For  selling,  general  and 
administrative  (SG&A)  expenses,  we 
used  the  statutory  minimum  (section 
773(e)(i)(B)(i))  often  percent  of  material, 
labor,  energy,  and  factory  overhead 
because  we  could  not  obtain 
information  based  on  any  surrogate 
country's  experience.  For  profit,  we 
used  the  statutory  minimum  of  eight 
percent  of  materials,  labor,  factory 
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overhead,  and  SG&A  expenses  for  the 
same  reason. 

To  value  packing  materials,  we  used 
information  from  SACU  Trade 
Statistics.  We  added  surrogate  freight 
costs  from  South  Africa  for  the  delivery 
of  inputs  to  the  factories  producing 
ferrovanadium  and  nitrided  vanadium, 
except  where  this  cost  was  already 
included  in  the  surrogate  value. 

Tulachermet  failed  to  report  its  labor 
factors  of  production.  As  BIA .  we  used 
the  labor  factors  in  the  petition.  In 
addition,  Chusavoy  and  Tulachcrmot 
failed  to  report  the  distances  between 
factor\'  and  suppliers  of  certain  inputs. 
As  BIA.  >vp  applied  the  farthest  distance 
from  aU  nther  suppliers  in  order  to 
calculate  the  freight  cost  for  tbo.se 
inputs. 

FMV  for  Sales  by  Odernift 

In  accordance  with  Section  773(f)  of 
the  Act,  Odermet  claims  thai  its  U.S. 
sales  should  be  compared  to  its  sales  to 
a  third  country  t)ecause:  (1)  it  is  a 
reseller  of  the  subject  merchandise;  (2) 
the  Russian  manufacturer  dues  not 
know  at  the  time  of  the  sale  to  Odermet 
the  country  to  which  Odermet  intends 
to  export  the  merchandise;  (3)  the 
merchandise  is  exported  by  Odermet  to 
a  country  other  than  the  United  States; 
(4)  the  merchandise  enters  the 
commerce  of  an  intermediate  country 
(Germany)  but  is  not  substantially 
transformed  there;  and  (3)  the 
merchandise  is  subsequently  exported 
to  the  United  States.  Based  on  the 
information  on  the  record  to  date,  we 
have  determined  that,  for  purposes  of 
the  preliminary  determination.  (Ddermet 
has  met  the  statutory  criteria  to  consider 
basing  its  FMV  on  its  sales  to  the 
intermediate  country,  Germany.  We 
based  its  FMV  on  the  methodt^ogy 
described  below. 

Cost  of  Production 

In  accordance  with  section  773(b)  of 
the  Act,  whenever  the  Department  has 
reasonable  grounds  to  believe  or  suspect 
that  sales  in  the  home  market  oi  third 
country  have  been  made  at  prices  less 
than  the  cost  of  production,  it  shall 
determine  whether  such  sales  weie 
made  at  less  than  the  cost  of  production. 
Because  the  price  from  the  Russian 
producer  to  Odermet,  the  third  country 
reseller,  is  not  based  on  market- 
determined  factors,  we  have  reasonable 


grounds  to  believe  or  suspect  that 
Odermet 's  sales  in  Germany  also  are  not 
based  on  market-determined  factors  and 
are  at  prices  less  than  the  cost  of 
producing  the  merchandise  (see  Import 
Administration  Policy  Bulletin  94-1. 
dated  March  25,  1994). 

A.  Calculation  of  COP 

We  calculated  COP  based  on  the 
factors  of  production  for  materials, 
labor,  energy,  factory  overhead,  SG&A, 
and  (>acking  reported  by  Odennet's 
supplier,  Tulachermet,  and  valued  in  a 
surrogate  country  as  described  above. 

B.  Test  of  Third  Country  Sale  Prices 

After  calculating  COP,  w»  lc;>ted 
whether  third  country  sales  of  the 
subject  merchandise  were  at  prices 
below  COP. 

We  conijjared  COP  to  reported  prices 
that  were  net  of  movement  charges.  If 
over  90  percent  of  a  respondent's  sales 
were  at  prices  above  the  COP.  we  did 
not  disregard  any  l)eIow-cost  sales 
because  we  determined  that  the 
respondent's  below-cost  sales  were  not 
made  in  substantial  quantities.  If 
between  ten  and  90  percent  of  a 
respondent's  sales  were  at  prices  above 
the  COP.  we  discarded  only  the  below- 
cost  sales  if  made  over  an  extended 
period  of  time.  Where  we  found  thai 
more  than  90  percent  of  respondent's 
sales  were  at  prices  below  the  COP  over 
an  extended  period  of  time,  we 
disregarded  all  sales  and  calculated 
FMV  based  on  the  factors  of  production 
methodology  described  above. 

In  order  to  determine  whether  below- 
cost  sales  were  made  over  an  extended 
period  of  time,  we  performed  the 
following  analysis:  (1)  if  a  respondent 
sold  a  product  in  only  one  or  two 
months  of  the  POI  and  there  were  sales 
in  those  months  below  the  COP,  or  (2) 
if  a  respondent  sold  a  product  during 
three  months  or  more  of  the  POI  and 
there  were  sales  below  the  COP  during 
three  or  more  of  those  months,  then 
below-cost  sales  were  considered  to 
have  been  made  over  an  pxfendnd 
period  of  time. 

C.  Results  of  COP  Test 

We  found  thai  more  than  90  percent 
of  third  country  sales  were  al  below- 
COP  prices  over  an  extended  period  uf 
time.  We  have  no  information  indicating 
whether  the  below  cost  sales  were  at 


prices  that  would  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time 
in  the  normal  course  of  trade. 
Accordingly,  we  based  FMV  for  all  IJ..S. 
sales  on  the  factors  of  production 
methodology. 

Currency  Conversion 

We  made  currency  conversions  Iwscd 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank,  or  at  the 
rates  published  by  the  International 
Monetary  Fund  in  International 
Financial  Statistics. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  information 
determined  to  be  acceptable  for  u.s«>  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  st^tlion  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  ferrovanadium  and  nitrided 
vanadium  from  the  Russian  Federation 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
t)ond  equal  to  the  estimated  amount  by 
which  the  FMV  exceeds  the  USP  as 
shown  below.  These  suspension  of 
liquidation  instructions  will  remain  in 
effect  until  further  notice. 

Consistent  with  our  practice  in 
investigations  involving  imports  from 
NME  countries,  we  calculated  a  single 
rate  applicable  to  all  exporters  in  the 
Russian  Federation  who  have  not 
established  eligibility  for  a  separate  rale. 
Tulachermet  accounts  for  all  exports  by 
known  Russian  exporters  during  the 
POI.  While  we  have  received 
information  on  four  Russian  custoxners 
that  purchased  the  subject  merchandise, 
we  have  no  information,  at  this  limp. 
inditJiting  that  any  of  them  are 
exporters.  Accordingly,  the  only  rate 
calculated  for  a  Russian  exporter  is  the 
Tulachermet  rate.  Because  Tulachermet 
is  the  only  identified  Russian  exporter, 
there  is  no  niyd  to  address 
Tulachermet 's  separate  rate  requi^l  nl 
this  time. 

The  estimated  dumping  margins  are 
as  follows: 


Manufacturef/producer/exporter 


AH  etporters  located  in  Russia  including  SC  Vanadium-Tulactiermet 

Gait  Alloys,  Inc „ _ I 

Gesellsdiafl  Ok  ElektrometalUngte  m.b.H./Sliieldalloy  Metallurgicat  Corporation/Metafturg,  Inc. 

Marc  Rich  Co.,  AG/Glenewe  International  AG  „ 

Odemiet,  Ltd _ 


Weighted-av- 
Ofage  inargin 


56.15% 
4a<6% 
49.18% 
108.00% 
28.25% 
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Manufacturer/producer/exporter 


Wogan  Resources,  Ltd 

All  Others  rwt  located  in  Russia 


ITC  Notified  tion 

In  accordi  nee  with  section  733(f)  of 
the  Act.  we  lave  notified  the  ITC  of  our 
determinatii  in.  If  our  final 
determinatii  >n  is  affirmative,  the  ITC 
will  determ  ne  45  days  after  our  final 
determinatii  in  whether  these  imports 
are  material  y  injuring,  or  threaten 
material  inji  iry  to,  the  U.S.  industry. 

Public  Com,  nent 


1  cr( 


995 
38  b) 


r;i 


Tentatively. 
Apiil 
De  )artment 


In  accordance 
case  briefs 
at  least  ten 
the  Assistaiit 
Administration 
1995, and 
April  3,  1 
CFR  353. 
hearing,  if 
parties  an 
arguments 
briefs, 
held  on 
the  U.S. 
Room  1851 
ConstitutioA 
Washingtor 
confirm  by 
place  of  the 
scheduled 

Intereste< 
a  hearing 
requested 
request  to 
Import  Adr  i 
of  Commerce 
days  of  the 
Requests 
name 

(2)  the  nuniber 
a  list  of  the 
accordance 
presentati 
raised  in 
proceeds 
final 
after  the 
affirmative 
in  the 


addi  3SS 


the 


This  det4rmination 
piu^uant 
19  CFR  35; 


with  19  CFR  353.38. 
_  other  written  comments  in 
copies  must  be  submitted  to 
Secretary  for  Import 
3n  no  later  than  March  27, 
rebuttal  briefs,  no  later  than 
In  accordance  with  19 
..  we  will  hold  a  public 
iquested.  to  afford  interested 
o  jportunity  to  comment  on 
qaised  in  case  or  rebuttal 

.  the  hearing  will  be 
5.  i995.at  10:0Qa.m.  at 
of  Commerce, 
14th  Street  and 
Avenue.  N.VV.. 
.  D.C..  20230.  Parties  should 
:elephone  the  time.  date,  and 
hearing  48  hours  before  the 
ijime. 
parties  who  wish  to  request 
to  participate  if  one  is 
1  aust  submit  a  written 
Assistant  Secretary  for 
inistration,  U.S.  Department 
e.  Room  B-099,  within  ten 
publication  of  this  notice, 
sqould  contain:  (1)  the  party's 
,  and  telephone  number; 
of  participants;  and  (3) 
issues  to  be  discussed.  In 
with  19  CFR  353.38(b).  oral 
will  be  hmited  to  issues 
briefs.  If  this  investigation 
mally,  we  will  make  our 
by  the  135th  day 
of  publication  of  the 
preliminary  determination 
Register. 

is  published 
section  733(f)  of  the  Act  and 
15(a)(4). 


cr 


tie . 


0[1S 


n  )rr 


deten  lination  1 
:  date 


Federal 


Dated:  De(  lember  27, 1994. 
Barbara  R.  Stafford. 

Acting  Assistant  Secretary  for  Import 
Administral  Ion. 
(PR  Doc.  95-  160  Filed  1-3-95;  8:45  am] 
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JMI 


Weighted-av- 
erage margin 


108.00% 
68.17% 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301).  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  u  hich  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N.W..  Washington.  D.C. 

Docket  Number:  94-141.  Applicant: 
Department  of  the  Interior.  U.S. 
Geological  Survey,  Water  Resources 
Division,  345  Middlefield  Rd.,  Mail 
Stop  434.  Menlo  Park.  CA  94025. 
Instrument:  SIR  Mass  Spectrometer. 
Model  PRISM.  Manufacturer:  Fisons 
Instruments.  United  Kingdom.  Intended 
Use:  The  instnunent  will  be  used  for  the 
expansion  of  existing  research  projects 
in  Water  Resources  and  Geologic 
Divisions  which  include  studying 
carbon  and  nitrogen  cycles  in  soils, 
sediments,  estusiries,  deltas,  streams, 
coastal  plans,  arctic  and  other  peat 
deposits,  and  lakes.  Application 
Accepted  by  Commissioner  of  Customs: 
December  6. 1994. 

Docket  Number:  94-142.  Applicant: 
Kansas  State  University.  Department  of 
Agronomy,  2004  Throckmorton  Plant 
Science  Center,  Manhattan.  KS  66506- 
5501.  Instrument:  IR  Mass  Spectrometer 
System.  Model  20-20.  Manufacturer: 
Europa  Scientific.  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
used  for  carbon  and  nitrogen  stable 
isotope  tracer  studies  in  agronomic, 
environmental,  and  ecological  research. 
It  is  essential  for  basic  research  on  C  and 
N  cycling  in  soils  and  applied  research 
on  improving  N  fertilizer  use  efficiency 
by  soil  management  and  breeding 
techniques.  Application  Accepted  by 
Commissioner  of  Customs:  December  7. 
1994. 

Docket  Number:  94-143.  Applicant: 
U.S.  Bureau  of  Mines.  Bldg.  20.  Denver 


Federal  Center.  Denver,  CO  80225. 
Instrument:  Electron  Microscope,  Model 
CM  200.  Manu/acturer;  Philips,  The 
Netherlands.  Intended  t/se.The 
instrument  will  be  used  to  explore, 
indepth.  the  microstructure-property 
relationships  in  a  wide  range  of 
materials.  Specific  experiments  include 
routine  minerals  and  materials 
characterization,  second-phase  analyses, 
interface  and  grain  boundary 
characterization,  dislocation  and  other 
fault  analyses,  and  powder  and  particle 
characterization.  Application  Accepted 
bv  Commissioner  of  Customs:  December 
8',  1994. 

Docket  Number:  94-144.  Applicant: 
University  of  Illinois  at  Urban- 
Champaign.  Purchasing  Division.  506 
Wright  Street,  Urbana.  IL  61801. 
Instrument:  Gas  Composition  Analyzer. 
Model  Epison  II.  Man u/acfurer;  Thomas 
Swan.  United  Kingdom.  Intended  Use: 
The  instrument  will  be  used  for  studies 
of  binary  mixtures  of  hydrogen  and  tri- 
methyl  indium  during  investigations  to 
develop  novel  electro-optic  devices  and 
broaden  the  knowledge  of  these  types  of 
devices.  Application  Accepted  by 
Commissioner  of  Customs:  December  8, 
1994. 

Docket  Number:  94-145.  Applicant: 
Miami  University.  Office  of  Purchasing. 
213  Roudebush  Hall.  Oxford,  OH  45056. 
Instrument:  Cryostage.  Manufacturer: 
Linkham  Scientific  Instrimients,  Ltd., 
United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  to  study  the 
effects  of  low  temperatures  on  various 
tissues  isolated  from  naturally  cold 
tolerant  vertebrates  and  invertebrates 
and  to  study  the  application  of  low 
temperature  preservation  to  mammalian 
tissues.  In  addition,  the  instriunent  will 
be  used  by  students  in  several  zoology 
courses.  Application  Accepted  by 
Commissioner  of  Customs:  December 

15,  1994. 

Docket  Number:  94-146.  Applicant: 
Rutgers,  The  State  University  of  New 
Jersey.  Department  of  Civil  Engineering, 
P.O.  Box  909.  Piscataway.  NJ  08855- 
0909.  Instrument:  Test  Frame  with 
Accessories.  Manufacturer:  Hi -Tech 
Ltd..  United  Kingdom.  Intended  Use: 
The  instrument  will  be  used  in  a  course 
which  trains  students  in  the  testing  of 
the  mechanical  properties  and  behavior 
of  structural  elements  under  a  variety  of 
load  conditions.  Application  Accepted 
by  Commissioner  of  Customs:  December 
14. 1994. 


Docket  Number:  94-148.  Applicant: 
Lamont-Doherty  Earth  Observatory  of 
Columbia  University,  Rte  9W,  Palisades. 
NY  10964.  Instrument:  Isotope  Ratio- 
Gas  Source  Mass  Spectrometer.  Model 
PRISM.  Manufacturer:  Fisons 
Instruments,  United  Kingdom.  Intended 
Use:  The  instrument  will  be  used  to 
measure  the  fractionation  of  the  stable 
isotopes  of  hydrogen,  carbon  and 
oxygen  in  natural  waters,  including 
seawater  and  freshwater.  Application 
Accepted  by  Commissioner  of  Customs: 
Etecember  15. 1994. 

Pamela  Woods, 

Acting  Director,  Statutory  Import  Programs 

Staff. 

[FR  Doc.  95-162  Filed  1-3-95;  8:45  ami 

BILLING  CODE  3510-OS-F 


National  Oceanic  and  Atmospheric 
Administration 

p.D.  122294D] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  and  its 
committees  will  hold  public  meetings 
on  January  16-19, 1995.  On  January  16. 
1995,  the  Shrimp  Management 
Committee,  and  Joint  Shrimp/Reef  Fish 
Management  Committee  will  convene  at 
1:00  p.m.,  and  recess  at  5:30  p.m.  On 
January  17,  the  Reef  Fish  Management 
Committee,  and  Coral  Management 
Committee  will  convene  at  8:00  a.m. 
and  adjourn  at  5:30  p.m. 

The  full  Council  will  convene  its 
meeting  on  January  18. 1995,  from  8:30 
a.m  until  5:30  p.m.  The  agenda  is  as 
follows: 

8:45  a.m.  -  3:00  p.m. — receive  PubUc 
Testimony  on  the  Cooperative  Texas 
Shrimp  Closiu^  and  Draft  Reef  Fish 
Amendment  8  (NOTE:  Testimony  cards 
must  be  turned  in  to  staff  before  the  start 
of  public  testimony);  and 

3:00  p.m.  -  5:30  p.m.— review  the  Reef 
Fish  Management  Committee  Report  on 
red  snapper  biological  generation  time 
estimates,  NMFS  actions  on  Council 
request  rescinding  bag  limits,  analyses 
of  1995  recreational  catch,  and  Draft 
Amendment  8  to  the  Reef  Fish  Fishery 
Management  Plan. 

The  Council  will  reconvene  at  8:30 
a.m.  on  January  19  for  the  following: 


8:30  a.m.  - 11:00  a.m. — continue 
review  of  Reef  Fish  Management 
Committee  report; 

11:00  a.m.  -  2:45  p.m. — receive  reports 
of  the  Shrimp  Management  Committee, 
Joint  Shrimp/Reef  Fish  Management 
Committee,  and  Coral  Management 
Committee;  and 

2:45  pf.m.  -  3:45  p.m. — receive  reports 
on  the  International  Commission  for  the 
Conservation  of  Atlantic  Tunas  meeting. 
Enforcement  reports.  Directors*  reports, 
and  other  business. 

All  meetings  will  be  held  at  the  J.W 
Marriott  Hotel,  5150  Westheimer, 
Houston,  TX;  telephone:  (713)  961- 
1500. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Swingle,  Executive  Director. 
Gulf  of  Mexico  Fishery  Management 
Council,  5401  West  Kennedy  Boulevard, 
Suite  331,  Tampa,  FL;  telephone:  (813) 
228-2815. 

SUPPt.EMENTARY  INFORMATION:  These 
meetings  are  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Julie 
Krebs  at  the  above  address  by  January  9, 
1995. 

-    Dated:  December  28. 1994. 
Richard  H.  Schaefer, 

Director,  Office  of  Fisheries,  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

|FR  Doc.  95-145  Filed  1-3-95;  8:45  am) 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Putjiic  Meeting 
of  the  Ohio  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  Ohio 
Advisory  Committee  to  the  Commission 
will  be  held  from  1:00  p.m.  until  6:00 
p.m.  on  Tuesday,  January  24, 1995,  at 
the  Hyatt  Regency,  151  W.  5th  Street, 
Cincinnati,  Ohio  45202.  The  purpose  of 
the  meeting  is  to  hold  a  press 
conference  to  release  the  Advisory 
Committee's  report,  "Hate  Crimes  in 
Ohio",  and  to  discuss  current  issues  and 
plan  future  activities. 

Persons  desiring  additional 
information,  or  plaiming  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Lynwood  L. 
Battle  at  513-983-2843,  or  Constance 
M.  Davis,  Director  of  the  Midwestern 
Regional  Office,  312-353-8311  (TDD 
312-353-«326).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  si^ 


language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  December  23, 
1994. 

Carol-Lee  Hurley. 

Chief.  Regional  Programs  Coordination  Unit. 
|FR  Doc.  95-97  Filed  1-3-95;  8:45  am] 

BILUNG  CODE  633S-01-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Intelligence  Agency,  Scientific 
Advisory  Board  Panel  Closed  Meeting 

AGENCY:  Department  of  Defense,  Defense 
Intelligence  Agency. 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94—409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  Dl.A 
Scientific  Advisory  Board  has  been 
scheduled  as  follows: 

DATES:  January  10,  1995  (830  to  400). 

ADDRESSES:  The  Defense  Intelligence 
Agency,  Pentagon,  Washington,  DC. 
20340. 

DATES:  January  11,  1995  (830  to  400). 

ADDRESSES:  The  Defense  Intelligence 
Agencv,  Boiling  AFB,  Washington.  D.C. 
20340^5100. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
W.S.  WiUiamson,  Executive  Secretary. 
DIA  Scientific  Advisory  Board, 
Washington.  D.C.  20340-1328  (202) 
373-4930. 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(I),  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefing 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director,  DIA,  on  related  scientific  and 
technical  matters. 

Dated:  December  28, 1994. 
L.M.  Bymun, 

Alternate  OSD  Federal  Register,  Liaison 

Officer.  Department  of  Defense. 

jFR  Doc.  94-81  Filed  1-3-94;  8:45  am] 
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Department  of  the  Army 

Open  Meetiig— Armed  Forces 
Epidemiolojgical  Board 

AGENCY:  Ar  ned  Forces  Epidemiological 
Board.  DOE . 
action:  Not  ice. 


In  accord  ince  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  94-  462),  announcement  is 
made  of  the  following  committee 
meeting: 

Name  of  C  ^mmittee:  Armed  Forces 
Epidemiolog  cal  Board. 

Date  of  Me  iting:  22  February  1995. 

Time:  080<  -1630. 

Place:  Mill  Air  Force  Base.  Ogden.  Utati 

Proposed  j  [genda:  Meeting  of  the  lnjur\' 
Prevention  V  'orking  Group  of  the  Armed 
Forces  Epide  miological  Board. 

This  mee  ;ing  will  be  open  to  the 
public  but  1  imited  by  space 
accommodi  itions.  Any  interested  person 
may  attend  appear  before  or  file 
statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee.  Interested  persons  wishing 
to  participa  te  should  advise  the 
Executive  J  ecretary.  AFEB.  SkyUne  Six. 
5109  LeesbUrg  Pike,  room  667,  Falls 
Church.  Vitginia  22041-3258. 
Kenneth  L.  Eenton, 
Army  Federa  I  Register  Liaison  Officer. 
|FR  Doc.  95-17  Filed  1-3-95:  8:45  am] 
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Open  Meeting — Armed  Forces 
Epidemiological  Board 

AGENCY:  Ai  med  Forces  Epidemiological 
Board.  DOI>. 
ACTION:  No  ice. 
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with  section  10(a)(2)  of 
Advisory  Committee  Act 
94f462).  announcement  is 
following  committee 


IMI 


ifC  ommittee:  Armed  Forces 
olo^  leal  Board. 

i/M(  eting:  23-24  February  1995. 
0806-1630. 

Air  Force  Base,  Ogden,  Utah 
,  \genda:  Service  preventive 
I  lorts,  vaccine  usage  updates. 
Vaccine  in  DOD,  Hantavirus 
Vaccine  Update  and  Report  of 
P^vention  Working  Group. 

meeting  will  be  open  to  the 
imited  space 
odbtions.  Any  interested  person 
,  appear  before  or  file 
with  the  committee  at  the 
ill  the  manner  permitted  by  the 
Interested  persons  wishing 
e  should  advise  the 
i  Secretary,  AFEB,  Skyline  Six. 


put 


5109  Leesburg  Pike,  room  667.  Falls 
Church,  Virginia  22041-3258. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  95-18  Filed  1-3-95;  8:45  am] 
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Department  of  Vhe  Navy 

Record  of  Decision  for  Realignment  of 
the  Naval  Air  Station,  Pensacola,  FL 

Pursuant  to  Section  102(2)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  and  the  Council  on 
Environmental  Quality  regulations  for 
implementing  NEPA  procedures  (40 
CFR  1500-1508).  the  Department  of  the 
Navy  announces  its  decision  to 
implement  realignment  of  the  Naval  Air 
Station  (NAS)  Pensacola,  Florida. 

In  accordance  with  the  legislative 
requirements  of  the  Base  Closure  and 
Realignment  Act  of  1990  (Public  Law 
(P.L.j  101-510).  the  1993  Defense  Base 
Closure  and  Realignment  Commission 
(BRAC-93)  recommended  the 
realignment  of  NAS  Memphis, 
Tennessee,  and  the  closure  of  the  Naval 
Training  Center  (NTC)  San  Diego. 
California.  Also  recommended  for 
closure  was  the  Naval  Aviation  Depot 
(NADEPl  in  Pensacola.  Florida.  All  the 
naval  technical  training  now  offered  at 
NAS  Memphis  and  the  Messmans 
Apprentice  (MS  'A')  School  from  NTC 
San  Diego  will  be  relocated  to  NAS 
Pensacola. 

A  Draft  Environmental  Impact 
Statement  (DEIS)  was  prepared  for  the 
proposed  reaUgnment  implementation 
and  was  distributed  to  Federal,  State, 
and  local  agencies  and  to  interested 
individuals  and  interested  groups/ 
organizations.  Comments  from  die 
reviewers  and  Navy  responses  to  those 
comments  were  incorporated  into  the 
Final  Environmental  Impact  Statement 
(FEIS)  which  was  distributed  to  the 
public  for  a  30-day  review  period 
ending  on  21  November  1994.  This 
review  resulted  in  letters  from  the  U.S. 
Environmental  Protection  Agency 
(EPA).  Region  IV.  and  from  the  Office  of 
the  Governor,  Florida  State 
Clearinghouse.  The  EPA  letter  stated 
while  the  proposed  realignment  would 
result  in  minor  degradation  of  air 
quality  from  proposed  fire-fighting 
training  activities,  immediate  on-site 
and  proximate  environmental 
consequences  are  within  acceptable 
limits  and  the  proposal  appears 
reasonable.  The  State  Clearinghouse 
indicated  the  action,  at  this  stage,  is 
consistent  with  the  Florida  CoastafZone 
Management  PrograsrrrSfeeuld  further 
environmental  d0cumentation  be 


required  to  support  the  action, 
subsequent  review  from  the  State    , 
Clearinghouse  will  be  obtained.  The 
Navy  will  also  accommodate  Florida 
regulatory  agency  requirements  during 
the  permitting  process.  ^\ 

The  realignment  will,  by  1997, 
increase  the  average  number  of  on- 
board students  by  4,924.  The  number  of 
permanent  naval  personnel  necessary  to 
support  the  apprentice  school  training 
will  increase  by  approximately  1,101, 
bringing  with  them  approximately  1.684 
dependents.  Thus,  implementation  of 
the  realignment  will  bring  about  7.709 
personnel  to  the  area.  During  the  same 
period,  it  is  estimated  that  about  2.587 
NADEP  employees  including  their 
dependents  will  leave  the  Pensacola 
region,  resulting  in  a  net  population 
increase  of  5.122  people. 

The  Navy  has  determined  that  19 
BRAC-related  construction  (BRACON) 
projects  are  required  to  accommodate 
the  reaUgnment  at  NAS  Pensacola.  The 
BRACON  projects  include  upgrades  of 
existing  facilities  and  construction  of 
new  facilities  to  support  new  functions 
and  the  increased  number  of  students 
and  permanent  personnel.  All 
associated  construction  and  renovation 
projects  addressed  in  the  FEIS  will 
occur  at  NAS  Pensacola,  with  the 
exception  of  a  116-unit  family  housing 
project,  which  will  be  constructed  at  the 
Naw  Technical  Training  Center 
(NAVTECHTRACEN)  Corry  Station,  also 
in  Pensacola. 

The  Defense  Base  Closure  and 
Realignment  Act  waived  certain  aspects 
of  NEPA  such  that  the  environmental 
analysis  need  not  consider  the  no-action 
alternative.  Alternative  means  of 
implementing  the  mandated  BRAC-93 
realignment  at  NAS  Pensacola  were 
considered,  including  the  use  of  existing 
structures  and  alternative  sites  for 
construction  of  new  facilities.  Sites 
considered  at  NAS  Pensacola  for  the 
proposed  new  facilities/renovations 
avoided  environmentally  sensitive' areas 
emd  were  preferred  b^ed  on  functional 
considerations:  adequacy  of  existing 
structures  for  the  proposed  uses, 
availability  of  utilities,  proximity  to 
existing  facilities,  and  minimal 
distances  required  for  students  to  walk 
to  classes  from  the  barracks  and  galley. 
The  Chevalier  Field  site,  being  vacated 
by  the  closure  of  NADEP,  is  chosen  as 
the  best  site  to  develop  the  training 
"campus".  NAVTECHTRACEN  Corry   . 
Station  is  selected  as  the  most 
environmentally  preferred  and 
functionally  desirable  site  for  the  family 
housing  project. 

The  Navy  anticipates  no  significant 
adverse  impacts  to  surface  waters  or 
wetlands  from  implementation  of  the. 


action  New  facilities  will  be 
constructed  such  that  wetlands,  except 
for  a  small  area  (less  than  one-tenth  of 
an  acre),  are  not  encumbered.  Sediment 
and  erosion  control  measures  for 
construction  "activities  meeting  federal 
and  state  guidelines  outlined  in  the 
FEIS  will  ensure  that  temporary 
decreases  in  the  quality  of  stormwater 
runoff  during  construction  are  minimal 
and  temporary.  Since  existing  facilities 
predate  current  stormwater  regulations, 
implementing  Best  Management 
Practices  required  by  federal  and  state 
permits  will  improve  the  overall  quality 
of  stormwater.  There  will  be  no 
significant  impacts  to  groundwater  or 
potable  water  resources  as  a  result  of  the 
realignment. 

The  realignment  will  not  significantly 
impact  ambient  noise  levels  or  air 
quality.  Temporary,  localized  noise 
impacts  will  occur,  primarily  from 
heavy  machinery  during  construction 
and  demolition.  Compliance  with  the 
National  Emissions  Standards  for 
Hazardous  Air  Pollutants  (NESHAPS). 
the  Toxic  Substances  Control  Act,  and 
the  Florida  Administrative  Code  (FAC) 
17-296.810  will  be  effected  during  the 
removal  of  asbestos-containing  material. 
Asbestos  debris  will  be  disposed  of  in 
accordance  with  NESHAPs  and  FAC  17- 
701.  Lead-based  paint  will  be  disposed 
of  in  accordance  with  FAC  17-701  after 
sampling  of  the  material  is  completed. 
NAS  Pensacola  is  located  in  an  area  of 
full  attainment  for  all  criteria  pollutants, 
thus  an  applicability  analysis  required 
by  the  General  Conformity  Rule  under 
the  1990  Clean  Air  Act  Amendment  is 
not  necessary.  The  action  complies  with 
the  National  Ambient  Air  Quality 
Standards  (NAAQS).  A  minor  source  of 
air  pollutants  will  be  fire-fighting 
training,  which  is  estimated  to  have 
total  emissions  of  federal  criteria 
pollutants  of  less  than  16  tons  per  year 
(tpy).  well  below  the  Prevention  of 
Significant  Deterioration  (PSD)  limits  of 
100  and  250  tpy.  Closure  of  NADEP  and 
its  associated  emissions  reductions  will 
more  than  offset  emissions  of  the 
realignment,  and  thus  the  action  will 
not  cause  or  contribute  to  exceedance  of 
NAAQS. 

The  action  will  not  adversely  impact 
cHiy  Department  of  Defense  Installation 
Restoration  Program  (IR)  sites.  While 
four  IR  sites  do  overlap  areas  proposed 
for  the  campus  development,  these  sites 
will  be  remediated  prior  to  construction 
and  after  their  risk  assessments  for 
potential  impacts  on  human  health  are 
approved  by  the  EPA,  the  Florida 
Eiepartment  of  Environmental  Protection 
(FDEP),  and  the  Navy.  In  addition,  one 
petroleum-contaminated  site  will  be 
remediated  in  compliance  with  the 


guidelines  set  forth  by  FAC  1 7-770  and 
will  be  constructed  upon  only  after  EPA 
or  FDEP  approval. 

The  net  total  population  increase  to 
the  Pensacola  region  will  be  5.122 
persons,  or  less  than  two  percent  of  the 
existing  Escambia  County  population. 
This  number  represents  a  net  quantity 
which  accounts  for  both  the  loss  of 
personnel  from  the  NADEP  closing  and 
the  incoming  personnel  from  NAS 
Memphis.  This  increase  is  considered 
insignificant,  especially  when  the 
enlisted  student  loading  of  4,924.  the 
majority  of  which  will  be  housed  on- 
base  in  bachelor's  quarters,  is 
considered.  The  action  also  provides 
116  new  family  housing  units  at 
NAVTECHTRACEN  Corry  Station.  No 
impacts  to  the  area  infrastructure  or 
traffic  is  anticipated  from  the  housing 
construction. 

The  increase  in  elementary,  middle, 
and  high  school  enrollment  resulting 
from  the  reaUgnment  will  have  no 
significant  impact  on  Escambia  or  Santa 
Rosa  counties.  Based  on  a  recent  survey 
by  local  school  boards,  the  closure  of 
NADEP  may  result  in  approximately 
668  school-aged  children  leaving  the 
region.  Similarly,  using  population 
characteristics  of  other  Navy  training 
facilities,  about  686  school-aged 
children  are  expected  to  enter  the  local 
schools  as  a  result  of  the  realignment. 

Utilities  at  NAS  Pensacola  and  Corry 
Station  have  adequate  capacity  to 
accommodate  the  new  housing.  The 
total  demand  for  wastewater  for  the 
action  is  0.9  million  gallons  per  day 
(mgd)  which  increases  the  total  base 
requirement  to  2.1  mgd,  below  the  total 
capacity  of  2.35  mgd. 

Potential  impacts  to  cultural  resources 
at  NAS  Pensacola  have  been  evaluated 
in  compliance  with  Section  106  of  the 
National  Historical  Preservation  Act  (of 
1966),  as  amended,  and  the 
Programmatic  Agreement  between  NAS 
Pensacola.  the  Advisory  Council  on 
Historic  Preservation  (ACHP),  and  the 
State  Historic  Preservation  Officer 
(SHPO).  Results  of  the  cultural  resource 
survey  conducted  at  Chevalier  Field 
identified  the  previously  recorded 
Commodore's  Pond  site  and  the  historic 
Town  of  Woolsey.  However, 
construction  is  not  expected  to  result  in 
a  loss  of  cultural  resources  because  all 
subsurface  impacts  beneath  40 
centimeters  will  be  monitored  by  a 
professional  archaeologist;  40 
centimeters  is  the  thickness  of  the  fill 
material  overlying  the  site.  In  addition, 
subsurface  testing  will  be  coordinated 
with  the  SHPO  to  avoid  or  mitigate 
potential  significant  features. 

Renovations  for  nine  buildings  in  the 
vicinity  of  Chevalier  Field  include 


buildings  18  and  52.  located  within  the 
NAS  Pensacola  Landmark  Historic 
District;  buildings  606,  607.  627.  630, 
and  631,  located  within  the  proposed 
boundary  increase;  and  building  225, 
which  is  an  older  building  located 
outside  of  the  district.  No  adverse 
impacts  are  expected  during  renovation 
work  because  the  SHPO's 
recommendations  for  avoiding  adverse 
effects  to  historic  structures  will  be 
followed.  These  recommendations 
include  leaving  historic  building 
exteriors  intact  and  providing  a  100-foot 
buffer  zone  between  historic  buildings 
and  new  construction.  Also,  proposed 
interior  modifications  will  be  reviewed 
by  the  SHPO  prior  to  initiating  work.  In 
a  letter  dated  June  6. 1994.  the  SHPO 
agreed  that  the  renovations  at  Chevalier 
Field  could  proceed  under  the 
mitigation  and  monitoring  guidelines 
outlined  above. 

Questions  regarding  the  Draft  and 
Final  Environmental  Impact  Statement 
prepared  for  this  action  may  be  directed 
to:  Commanding  Officer,  Southern 
Division.  Naval  Facifities  Engineering 
Command,  PO  Box  190010.  North 
Charleston.  SC  29419-9010  (Attn:  Mr. 
Ronnie  Lattimore,  Code  203RL, 
telephone  (803)  743-0888.  fax  (80.1)     • 
743-0993. 
Elsie  L.  Munsall. 

Deputy  Assistant  Secretary  of  the  Xaiy 
lEnvironment  and  Safely). 
IFR  Doc  95-166  Filed  1-3-95:  8:45  ami 
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CNO  Executive  Panel;  Closed  Meetmg 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  Task  Force  on 
Naval  Surface  Warfare  Design  will  me^t 
January  17-18,  1995,  from  9:00  am  to 
4:00  p.m.,  at  4401  Ford  Avenue, 
Alexandria,  Virginia.  These  sessions 
will  be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
conduct  discussions  about  advanced 
machinery  and  combat  systems 
concepts.  The  matters  being  discussed 
constitute  classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and  are,  in  fact, 
properly  classified  pursuant  to  such 
Executive  order.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be  closed 
to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552b(c)(l)  of  title  5.  United  States  Code. 
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For  furtl|er  information  concerning 
this  meeting,  contact:  Timothy  J.  Galpin, 
Assistant  fbr  CNO  Executive  Panel 
Management,  4401  Ford  Avenue,  Suite 
601,  Alexandria.  VA  22302-0268. 
Phone:  (70p)  756-1205. 

Dated:  DJBcember  29. 1994 
Dennis  /.  O^pman. 

Alternate  F^eral  Register  Liaison  Officer. 
|FR  Doc  QsiieS  Filed  1-3-95;  8:45  am] 
BILUNG  COOe  3t10-AE-f 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACnON:  Ndtice  of  proposed  information 

collection  Requests. 

t  -^ — 

SUMMARY:  'The  Director,  Information 
Resources.Group,  invites  comments  on 
proposed  information  collection 
requests  a)  required  by  the  Paperwork 
Reduction]  Act  of  1980. 
DATES:  An]  expedited  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (0MB)  has 
been  requested  by  January  12, 1995. 
ADORESSE$:  Written  comments  should 
be  addressed  to  the  OfBce  of 
InfonnaUdn  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street  NVW..  Room  3208,  New  Executive 
Office  Budding,  Washington,  D.C. 
20503.  Re<}uests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill.  Department  of  Education.  400 
Maryland'Avenue.  SW..  Room  5624. 
Regional  Office  Building  3,  Washington, 
D.C.  20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  }.  Sherrill.  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  ma^call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  $  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMElrrARY  INFORMATION:  Section 
3517  of  tl^  Paperwork  Reduction  Act  of 
1980  (44  y.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  ame^d  or  waive  the  requirement 
for  publiq  consultation  to  the  extent  that 
public  patticipation  in  the  approval 
process  m  ould  defeat  the  purpose  of  the 


JMI 


information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

Director.  Information  Resources 
Group,  publishes  this  notice  with  the 
attached  proposed  information 
collection  request  prior  to  submission  of 
this  request  to  OMB.  This  notice 
contains  the  following  information:  (1) 
Type  of  review  requested,  e.g., 
expedited;  (2)  Title:  (3)  Absti^ct;  (4) 
Additional  Information;  (5)  Frequency 
of  collection;  (6)  Affected  public;  and  (7) 
Reporting  and/or  Recordkeeping 
burden.  Because  an  expedited  review  is 
requested,  a  description  of  the 
information  to  be  collected  is  also 
included  as  an  attachment  to  this  notice. 

Dated:  December  29. 1994. 
Gloria  Parker. 

Director.  Infonnation  Resources  Group. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Expedited 
Title:  National  Assessment  of 
Educational  Progress  (NAEP)  1995 
Field  Test  and  1996  Full  Scale 
Assessment  and  Background 
Questionnaires  on  Mathematics, 
Science  and  the  Arts 
Frequency:  Biennially 
Affected  Public:  Individuals  or 

households 
Reporting  Burden: 
Responses:  36.047 
Burden  Hours:  37,836 
Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 
Abstract:  The  National  Assessment  of 
Educational  Progress  (NAEP)  is  a 
congressionally  mandated  data 
collection  of  assessment  and 
baclcground  information.  Respondents 
include  students  in  the  4th,  5th  and 
12th  grades,  teachers,  school 
administrators,  and  parents.  The  1995 
NAEP  was  revised  to  include  grade  12 
Advanced  Mathematics  Teacher 
Questionnaire,  the  Individual 
Educational  Programs  (lEP)  and 
Limited  English  Proficient  (LEP) 
Questionnaire.  Results  of  the 
assessments  will  be  linked  to  the 
background  characteristics  of 
students,  their  schools,  teachers  and 
parents.  Copies  of  the  questionnaires 
can  be  obtained  by  calling  (202)  219- 
1442. 

Additional  Infonnation:  Clearance  for 
this  information  collection  is  requested 
for  January  12, 1995.  An  expedited 
review  is  necessary  to  meet  the  mail-out 
date  of  the  questionnaires.  NAEP  data 
are  of  vital  importance  to  the  President, 
Congress,  and  the  National  Education 


Goals  Panel,  as  well  as  State  and  local 
policymakers. 

|FR  Doc.  95-144  Filed  1-3-95;  8:45  ainj 
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DEPARTMENT  OF  ENERGY 

Notice  of  Floodplain/Wetland 
Involvement  for  Operable  Unit  2 
Remedial  Action  At  the  Fernald 
Environmental  Management  Project 

agency:  U.S.  Department  of  Energy 
(DOE),  Fernald  Area  Office. 
ACTION:  Notice  of  Floodplain/Wetland 
Involvement. 

summary:  The  Fernald  Enviroimiental 
Management  Project  (FEMP),  located 
approximately  18  miles  (29  kilometers) 
northwest  of  downtown  Cincinnati, 
Ohio,  is  divided  into  five  operable  units 
which  will  involve  various  removal  and 
remedial  actions.  The  subject  of  this 
Notice  of  Involvement  is  Operable  Unit 
2.  The  purpose  of  the  Operable  Unit  2 
Remedial  Action  is  to  reduce  risks  to 
human  health  and  the  environment. 
Operable  Unit  2  is  defined  by  five 
subunits  or  areas:  the  Solid  Waste 
Landfill,  Lime  Sludge  Ponds,  Inactive 
Flyash  Pile.  South  Field,  and  Active 
Flyash  Pile.  The  proposed  Remedial 
Action  Ahematives  for  Operable  Unit  2 
consist  of  excavation  and  disposal  of 
Operable  Unit  2  waste  in  an  on-property 
disposal  facility.  Waste  exceeding  waste 
acceptance  criteria  would  be  disposed 
of  off  site. 

Excavation  activities  involving  the 
Solid  Waste  Landfill.  Lime  Sludge 
Ponds,  and  support  facilities  (i.e., 
pipeline  and  haul  road)  would  impact 
wetland  areas.  Remedial  activities 
involving  the  Inactive  Flyash  Pile, 
South  Field,  and  Active  Flyash  Pile 
could  impact  floodplain  areas.  In 
accordance  with  10  CFR  1022, 
"Compliance  with  Floodplain/Wetland 
Environmental  Review  Requirements," 
DOE  will  prepare  the  respective 
Floodplain/Wetland  Assessment  for  the 
Operable  Unit  2  Remedial  Action  and 
the  appropriate  Statements  of  Findings. 
The  proposed  activities  will  be 
performed  in  such  a  manner  to  avoid  or 
minimize  potential  harm  to  or  within 
wetland  and  floodplain  areas.  Maps  and 
additional  information  are  available 
fi-om  the  DOE  at  the  address  below. 
DATES:  Written  comments  must  be 
received  by  the  DOE  at  the  following 
address  on  or  before  January  19, 1995. 
ADDRESSES:  Mail  comments  and 
requests  for  further  information  to:  Mr. 
Wally  Quaider.  Acting  Associate 
Director.  Office  of  Safety  &  Assessment. 


U.S.  Department  of  Energy,  Fernald 
Area  Office.  P.O.  Box  538705, 
Cincinnati,  Ohio  45253-8705, 
Facsimile:  (513)  648-3077. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Carol  Borgstrom,  Director.  Office  of 
NEPA  Oversight.  EH-25,  U.S. 
Department  of  Energy.  1000 
Independence  Avenue.  SW., 
Washington,  D.C.  20585,  (202)  586-^600 
or  1-800-472-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Remedial  Action  for  Operable  Unit  2 
would  affect  on-property  wetlands  and 
the  100-  and  500-year  floodplain  of 
Paddys  Run.  Activities  involving  the 
Solid  Waste  Landfill  would  result  in 
direct  physical  impact  to  a  0.1  hectare- 
(0.2  acre-)  drainage  ditch  wetland  on  the 
northern  boundary  of  the  Solid  Waste 
Landfill.  Indirect  impacts  to  a  0.02 
hectare-  (0.04  acre-)  drainage  ditch 
wetlands  north  and  northwest  of  the 
Lime  Sludge  Ponds  could  include  the 
migration  of  eroded  soil  and  surface 
water  runoff  and  the  dispersion  of 
fugitive  dust  to  the  wetland  area.  In 
addition,  approximately  0.18  hectare 
(0.45  acre)  of  drainage  ditch  wetland 
areas  would  be  filled  as  a  result  of  the 
construction  of  a  haul  road  and 
pipeline.  Engineering  controls  would  be 
implemented  during  all  remedial 
activities  to  minimize  impacts.  Potential 
indirect  impacts  to  the  100-  and  500- 
year  floodplain  as  a  result  of  the 
remedial  activities  involving  the 
Inactive  Flyash  Pile.  South  Field,  and 
Active  Flyash  Pile  include  surface  water 
runoff  and  sedimentation  loading  into 
the  floodplain.  Direct  physical  impact  to 
the  floodplain  could  also  occiu  as  a 
result  of  heavy  equipment  operating 
within  the  floodplain  during 
remediation  of  the  Inactive  Flyash  Pile 
and  South  Field;  however,  no  change  in 
flood  elevations  would  be  expected. 

Proposed  actions  potentially  affecting 
these  areas  are  subject  to  the  substantive 
requirements  of  laws,  regulations,  and 
orders  pertaining  to  wetlands  and 
floodplains  protection.  Additionally. 
Executive  Order  (E.O.)  11986— 
Floodplain  Management — and  E.O. 
11990— Protection  of  Wetlands- 
implemented  by  10  CFR  1022,  require 
federal  agencies  to  consider  the  effects 
of  proposed  actionb  on  floodplains  and 
wetlands.  These  regulations  require 
federal  agencies  to  avoid,  to  the  extent 
possible,  adverse  impacts  associated 
with  the  occupancy  and  modification  of 
floodplains  and  the  destruction  and 
modification  of  wetlands,  and  to  avoid 
direct  or  indirect  support  of  floodplain 
and  wetlands  development  where  there 
is  a  practicable  alternative.  Where  no 
practicable  alternative  exists,  proposed 


actions  must  include  all  practicable 
measures  to  minimize  harm.  Best 
management  practices  will  be  utilized 
during  the  proposed  projects  to 
minimize  impacts  to  wetland  and 
floodplain  areas. 

Issued  in  Miamisburg.  Ohio  on  December 
21, 1994. 
Ri^rt  Folker. 

Acting  Manager,  Ohio  Field  Office. 
|FR  Doc.  95-143  Filed  1-^95:  8:45  ami 
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Office  of  Fossil  Energy 
[FE  Docket  No.  94-103-NG] 

Continental  Energy  Marlceting  Ltd.; 
Order  Granting  Blanket  Authorization 
to  Export  Natural  Gas  to  Canada 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Continental  Energy  MarltSttng  Ltd. 
(Continental)  authorization  to  export  up 
to  75  Bcf  of  natural  gas  from  the  United 
States  to  Canada.  The  term  of  the 
authorization  is  for  a  period  of  two 
years,  beginning  on  the  date  of  first 
export  after  December  17,  1994. 

Continental's  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington.  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC.  December  27. 
1994. 
Clifford  P.  Tomaszewski. 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 

Proems,  Office  of  Fossil  Energy . 

|FR  Doc.  95-139  Filed  1-3-95;  8.45  ami 

BILLING  COOE  64SO-01-P 

[FE  Docket  No.  94-95-NG] 

Union  Pacific  Fuels,  Inc.;  Order 
Granting  Blanket  Authorization  to 
Import  Natural  Gas  From  Canada  and 
Export  Natural  Gas  to  Canada  and 
Mexico  and  Vacating  Authorization 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Union  Pacific  Fuels,  Inc.  (Union  Pacific) 
authorization  to  import  up  to  200  Bcf  of 
natural  gas  from  Canada  and  to  export 


up  to  a  combined  total  of  200  Bcf  of 
natural  gas  to  Canada  and  Mexico  over 
a  two-year  term  beginning  on  the  date 
of  first  import  or  export,  whichever 
occurs  first.  The  authorization  also 
vacated  Union  Fuel's  ciurent  authority 
to  export  natural  gas  to  Mexico. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  docket  room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W..  Washington.  D.C.  20585. 
(202)  586-9478.  The  docket  nx)m  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  D.C,  December  9. 
1994. 

Clifford  P.  Tomaszewski, 
Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs.  Office  of  Fossil  Energy. 
|FR  Doc.  95-140  Filed  1-3-95;  8:45  ami 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER94-1 432-001,  et  al.] 

JEP  Corporation,  et  al.;  Electric  Rate 
and  Corporate  Regulation  Filings 

December  28, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  JEP  Corporation 

IDocket  No.  ER94-1432-001) 

Take  notice  that  on  December  9, 1994. 
JEP  Corporation  tendered  for  fihng 
quarterly  information  in  the  above- 
referenced  docket. 

Comment  date:  January  11, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  North  American  Energy 
Conservation,  Inc. 

IDocket  No.  ER94-1 52-003) 

Take  Notice  that  on  October  27. 1994. 
North  American  Energy  Conser\ation, 
Inc.  (NAEC),  filed  certain  information  as 
required  by  the  Commission's  Februar\' 
10. 1994.  letter  order  in  Docket  No. 
ER94-152-000.  Copies  of  NAEC's 
informational  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection. 

3.  AES  Power  Inc. 

IDocket  No.  ER94-890-003I 

Take  notice  that  on  December  12. 
1994,  AES  Power  Inc.  tendered  for  fifing 
an  amendment  in  the  above-referenced 
docket. 

Comment  date:  January  11.  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


448 


4.  Carolina 

|Dtx;kel  No 

Take  not  ce 
1994.  Caro 
made  a  coi^ 
rrfprpnced 

Camwen  f 
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at  the  end 


Power  &  Light  Company 

:R95-10-001l 

that  on  December  16, 
na  Power  &  Light  Company 
pliance  filing  in^e  above- 
docliket. 

date:  j&nuaiy  11. 1995.  in 
with  Standard  Paragraph  E 

this  notice. 


<if 


5.  West  Tei:as  Utilities  Company 


I  Docket  No 

Take  notice 
lQf14.  West 
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:R35-245-0001 

that  on  December  20. 
Texas  Utilities  Company 
njdered  for  filing  an 

to  its  Coordination  Sales 
November  30.  1994.  Under 
I  lation  Sales  Tariff.  WTU  will 

Energy.  Short-Term 
Energy.  General  Purpose 
Emergency  Service  available 
upon  mutual  agreement. 
unt  lowers  the  rate  for 
resale  transactions, 
requested  expedited 
n  and  waiver  of  the 
s  notice  requirements  to 
lecessary  to  permit  an 
i  ite  of  January  1.  1995.  Copies 
were  served  on  the  Public 
Mission  of  Texas  and  are 
r  pubhc  inspection  at  WTU's 

ene.  Texas, 
dofe.  January  11.  1995,  in 
with  Standard  Paragraph  E 
)f  this  notice. 


/.bile 


6.  Kaztex  inergy  Services,  Inc. 

ER95-295-000I 
notice  that  on  December  19. 
X  Energy  Services,  Inc. 

filing  an  Application  for 
anket  Authorizations,  and 
Ap{^ving  Rate  Schedule. 

dafe;  January  11. 1995.  in 
with  Standard  Paragraph  E 
jf  this  notice. 


fi.r 
El 


7.  Commo  iwealth  Electric  Company 


ES95-17-000J 

that  on  December  23, 
wealth  Electric  Company 
ication  under  ^204  of  the 
.er  Act  seeking  authorization 
more  than  $60  million  of 
debt  during  a  two-year 
on  the  effective 
date  and  maturing  less 
after  the  date  of  issuance, 
dafe;  January  26.  1995.  in 
with  Standard  Paragraph  E 
of  this  notice. 


year 


Standard  faragraphs 

E.  Any  jferson  desiring  to  be  heard  or 
to  protest  itaid  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Ei  ergy  Regulatory  Commission,      billing  cooc  »7ir-«i-ii 


JMI 


825  North  Capitol  Street,  N.E.. 
Washir\gton,  D.C.  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  Tile  a  motion  to  intervene.  Copies 
of  this  filing  arc  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashetl. 
Secretary 

jFR  Doc.  95-118  Filed  1-3-95;  8:45  ami 
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[Docket  No.  RP95-^i5-003J 

K  N  Interstate  Gas  Transinission  Co.; 
Notice  of  Tariff  Filing 

Decemtj«?r  28.  1994. 

Take  notice  that  on  December  22. 
1994.  K  N  Interstate  Gas  Transmission 
Co.  (KNI).  tendered  for  filing  certain 
revised  tariff  sheets.  KNI  states  that  such 
revised  tariff  sheets  are  being  filed 
solely  to  correct  internal  numbering 
references  and  typographical  errors.  KNI 
requests  that  the  tendered  sheets  be 
accepted  for  filing  and  permitted  to 
become  effective  on  December  2.  1994. 

KNI  states  that  copies  of  the  filing 
were  served  upon  each  p)erson 
designated  on  the  official  service  list 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  N.E.. 
Washington  D.C.  20426.  in  accordance 
with  Section  385.211  of  the 
Commission's  Rales  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  January  5. 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  any 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CasheU. 
Secretary. 
jFR  Doc.  95-20  Filed  1-3-95;  8:45  amj 


[Docket  No.  RP95-99-000] 

Koch  Gateway  Pipeline  Co.;  Notice  of 
Annual  Storage  Report 

December  28. 1994. 

Take  notice  that  on  December  22. 
1994.  Koch  Gateway  Pipeline  Company 
(KGPC).  tendered  for  filing  its  report 
pursuant  to  the  Commission's  Order 
dated  October  1,  1993,  in  Docket  No. 
RS92-26-000. 

KGPC  states  that  the  order  required 
KGPC  to  file  a  study  within  60  days 
after  the  end  of  its  first  year  of  operation 
under  restructured  services  that 
indicates  the  amount  of  storage  capacity 
and  deliverability  that  was  actually  used 
and  provides  a  basis  for  KGPC's  plan  to 
use  10  Bcf  of  retained  storage  capacity 
or  some  other  specified  amount,  for 
system  operations  in  future  years. 

KGPC  states  that  it  has  been  operating 
under  Order  No.  636  since  November  1 
1993.  KGPC  also  states  that  the  report 
analyzes  the  storage  activity  from 
November  1,  1993  through  October  31 
1994  and  supports  the  retention  of  10 
Bcf  to  maintain  the  operational  integrity 
of  KGPC's  system. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E..  Washington. 
D.C.  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations 
All  such  motions  or  protests  should  be 
filed  on  or  before  January  19,  1995 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  CasheU. 
Secretary 
IFR  Doc.  95-21  Filed  1-3-95.  8:45  ami 
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[Docket  No.  RP95-83-001] 

National  Fuel  Gas  Supply  Corp.;  Notice 
of  Tariff  Filing 

December  28.  1994. 

Take  notice  that  on  December  22. 
1994.  National  Fuel  Gas  Supply 
Corporation  (National),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1.  Substitute 
Original  Sheet  Nos.  377  through  379 
with  a  proposed  effective  date  of 
January  6. 1995. 


Motional  states  that  the  purpose  of  the 
filing  is  to  update  certain  information' 
included  on  the  Index  of  Customers, 
originally  filed:  on.  December  5, 19a4;  in. 
this  proceeding. 

National  states  that  if  is  serving  copies 
of  the  filing  to  its  customers,  State 
Commissions,  and  other  interested 
parties. 

Any  person  desiring.  tO' protest  said- 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N;E., 
Washinglon,.D.C.  20426,. in. accordance 
with  Section  385.211  of  the 
Commission's  Rulfes  and' Risgulations. 
All  such  protests  should  be  filed' on  or 
before  January  5,  1995.  Protests  will  be 
considered  by  the  Commission  in> 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to-make 
protestant  parties  to  the  proceedings 
Copies  of  this  filing  are  on  file  with  the 
Commission,  and  are  available  for  public 
inspection  in  the.  Public  Referencft 
Room; 

Lois  D.  Gaiifaall;. 
Secretanyf. 

IFR  Doc.  95.-22  Fiiisd:tv-3v-93j  ft«S  amtl 
anjiNQ  coDcsrir-oi'W 

[Docket  No.  RP94-1 05-00^ 

Ozarit  Gas  Transntfssf on  System 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

Derembar  2e,  1994. 

Take  notice  that  on  December  22; 
ia94,  Ozark  Gas  Transmission  Sy^stem 
(Ozark),  tendered  for  filing^as  part  of  its 
FERC  Gas  Tariff.  First  Rtevised  Volume 
No.  l^.the  following,  revised  taiif?  sheets 
with  a  proposed  effective  datb  of 
January  T,  1995t 

Ninth  Revised  Sheet  Nb;  4 
Secoiii)  Revised  Sheet  No.  38 
Second  Revised  Sheet  No.  86 

Ozark  states  that  the  purpose  of  Ninth 
Revised  Sheet  No.  4  is  to  implement,  in 
advance  of  approval  of  settlement,,  rates 
equal  to  the  rates  which  Ozark  has 
recently,  negotiated  with  the 
Commission  Staff  to  fully  resolve  and 
terminate  its  rate  case  in  Docket  No. 
RP94-105.  The  settlement,  and  thus  the 
filing,  provides  for  a  decrease  in  Ozark's 
rates  compared  to  its  currently  effective 
rates  and  compared  to  the  rates  which 
Ozark  filed  in  compliance  with  the 
Commission's  July  7, 1994;,  order  in 
DocketNo.  RP94-105.  but  did  not  move 
into  effects 

Ozaric  states  that  gqod  cause  exists  for 
the  Comraission  to<  waive:  its  30-day> 
notice  provision  and. accept  the  primary 
sheet  to  be.  effective  January  1,  1995. 
Ozaric  requests  that  ifithe  Commission' 


does  not  accept  Ninth  Revised  Sheet  PJb. 
4  to  be  effective  January  1,  1995,  then 
the  tariff  sheet  be  accepted  effective 
February.  1, 1995,  so  that  the  rate  change 
will  still' go  into  effect  on  the  first  of  a 
month. 

Ozark  f\irther  states  that  Second 
Revised  Sheet  Nos..  38  and  86  are 
proposed  ta provide  a  minor  changein 
wording  to  reflect  the  fact  that  the 
demand  charge  to  firm  shippers  under 
Rate  Schedules  T-1  and  FTS,  as 
provided  on  Ninth  Revised  Sheet  Not  4: 
and  in  the  Settlement  rates,  no  longer 
reflects  the  Docket  No.  BS92-72 
allocation  of  fixedi  costs. to  Lnlarruptible 
service  but  rather,  reflect  the  fixed  costs 
allocated  to  intemiptibleserviGe  agreed 
to  between  Ozark  and  the  Commission 
Staff  and  reflected  in  the  Settlement. 

Ozark  states  that  copies  of  the  Gling^ 
were  served,  upon  Ozark's  jurisdictional 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  protest  this 
filing  should  fiiia  a  protest  with  the 
Federal!  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NiE.,, 
Washington,  D.C.  20426„in  accordant* 
with  Section  385.211  of  the 
Commission's  Rules  of  Practice  and* 
Procedure.  M\  such  protsste  should  be 
filed  on  or  befiore  January^  5,,  1395. 
Protests  will  be  considered  by  the* 
Commission,  in  determining  the 
appropriate  action  to  be  talren,  but  will 
not  serve  to  make  protestant»parties  to 
the  proceeding.  Copies  of  this  filing.are 
on  file  with  the  Commission  and  are 
availJable  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D:  Cashdl, 
Secretory. 
IFR  Doc.  95-23  Filbd  1-3-95:  8:45  ami 
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[Docket  No.  RP95-37-001] 

Federal  Energy  Regulatory 
Commission 

South  Georgia  Natural  Gas  Co.;  Notice 
of  Proposed  Changes  to  FERC  Gas 
Tariff 

December  28.  1994. 

Take  notice  that  on  December  22, 
1994,  South  Georgia  Natural  Gas 
Company  (.South  Georgia),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets,  to  be  effmctive  as 
of  December  5.  1994; 

First  Sub:  First  R«vi.sed  Sheut  Nos.  T5-l« 
Finn  Sub.  First  Revised  .Sheer  Nhs.  33-34; 

South  Georgia  states  that  the  purpose 
of  this  filing  is  to  comply  with  the  Order 
i ssued'. by  the  Gommiasinm  in:  the' 


captioned'proceeding  on  December  8, 

1994.  The  Order  required  South  Georgia 
(1)  to  revise  its  midday  nomination- 
proposal  to  reinstate  the  provision- 
allowing  shippers  to  cancel  their 
nominations  on  four  hours  prior  notice- 
and  to  remove  the  limitation  on 
shippers  decreasing  their  nominations 
midday,  and  (2)  to  provide  that  South- 
Georgia  will  use  its  best  efforts  to  • 
continue  IT  service  beyond  the  4- hour 
notice  period  required  for  interruptions. 

South  Georgia  states  that  copies  of  the 
filing  will  be  ser\'ed  upon  i\s  shipper*, 
interested  stiate  commissions  and'all* 
parties  to  the  proceeding. 

Any  person  desiring  to  protest  said! 
filing  should  file  a  protest  with  the? 
Federal  Energy  Regulatory  Commissiant 
825  North  Capitol  Street, 'N;E. 
Washington,  D.C  20426,  in  accordtmce- 
with.  Rule  2M-  of  the  Commission's 
Rules  of  Practice  and  Procedure  (aa.f  JTR 
Section  385.21 1):  All  such  protests 
should  be  filed  onor  beforeJanuaryS^ 

1995.  Ptotssts-wtlinat  becanaideradby 
the  Commission'  in'  detennining  the^ 
parties  to- the  proceeding.  Copies  of  tlii» 
filing  am  on  file  with  the  Commissian. 
and  are  available  fior  public  inspertiaiii 
LAi»Dl  Caslwitv 

Seemtoryk 

[FR  Doc.  95-24  Filed  1-3-95;  8:45  anil! 
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Office  of  Energy  fteseaichi 

Energy  Research  Financial  Assistance 
Program  Notice  95-10:  InnoMsMons  in 
Toroidal  Magnetic  ConKnemeni 
Systems 

AGENCY:  U.S.  Department  of  Eiiergy 

(DOE); 

ACn^:  Notice  inviting  grant 

applications. 

SUMMARY:  The  Office  of  Fusion  Energy 
(CFE)  of  the  Office  of  Energy  Research- 
(ER);  UiS.  Department  of  Energy  (DOE) 
announces  its  interest  in  receiving  grant 
applications  for  irmovatlve  experiments 
in  toroidal  magnetic  confinement 
systems.  These  applications  may  be 
either  to  continue  research  on  existing 
experimental  devices  or  to  start  new 
experimental  projects.  Institutions  with 
grants  in  experimental  toroidkl  magnetic 
research  who  wish  to  continue  to 
conduct  toroidal  experiments  vwll  ne«»d' 
tO'Submit  new  grant  applications  in 
response  to  this  Notice. 

"Ehe  Office  of  Fusion  Energy  is 
interestedin  applications  for  innovatiw« 
research  that  have  the  possibility  of 
leading  to  improved  toroidal  magnetic 
fusion- power  plants  (this  incliides 
tnkamak  based-  power  plants  withi 
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improved  p  jrformance).  The  research 
should  be  a  med  at  elucidating  the 
physics  principles  of  such  improved 
toroidal  ma  ^etic  power  systems. 
Research  pr  Djects  are  desired  which  aie 
unique,  firs  of  a  kind  and  provide  new 
insights.  Af  plications  for  research  on 
existing  larj  e  tokamaks  should  not  be 
submitted  i:  i  response  to  this  notice. 
DATES:  To  p  ermit  timely  consideration 
for  awards  in  Fiscal  Year  1996.  formal 
application  i  submitted  in  response  to 
this  notice  i  aust  be  received  no  later 
than  4:30  p  m..  June  1. 1995.  No 
electronic  s  jbmissions  of  formal 
application! i  will  be  accepted. 
ADDRESSES:  Formal  appUcations 
referencing  Program  Notice  95-10 
should  be  forwarded  to:  U.S. 
Department  of  Energy,  Office  of  Energy 
Research,  Acquisition  and  Assistance 
Managemeiit  Division,  ER-64  (GTN), 
Washingtor ,  DC  20585,  Attn:  Program 
Notice  95-1 0.  The  following  address 
must  be  us«  d  when  submitting 
application;  by  U.S.  Postal  Service 
Express  ma  1,  any  commercial  mail 
delivery  seivice,  or  when  handcarried 
by  the  appl  cant:  U.S.  Department  of 
Energy,  Ac(  [uisition  and  Assistance 
Management  Division,  ER-64, 19901 
Germantown  Road,  Germantown,  MD 
20874. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ronald  A.  Blanken,  Division  of 
Advanced^hysics  &  Technology,  Office 
of  Fusion  Ehergy.  ER-542,  U.S. 
Departmem  of  Energy,  19901 
Germantowm  Road,  Germantown,  MD 
20874,  (30lj)  903-3306  or  903-3421,  or 
by  Internet  address, 
ronald.blaniken@mailgw.er.doe.gov. 
SUPPLEMENtARY  INFORMATION:  In 
selecting  amplications  for  funding,  the 
DOE  Office  of  Fusion  Energy  will  give 
priority  to  jipplications  that  can  produce 
experimental  results  within  three  to  five 
years  after  ([rant  initiation.  Applications 
in  fusion  c(  nfinement  concepts  without 
closed  toro  dal  magnetic  surfaces  and 
without  sig  aificant  rotational  transform 
will  not  be  considered  under  this 
Notice,  but  may  be  the  subject  of  a 
future  Notii  :e. 

This  notice  requests  that  the  detailed 
description  of  the  proposed  project 
component  of  a  complete  grant 
application  required  by  10  CFR  605.9  (b) 
(2)  should  include  a  detailed 
experiment  al  research  plan  which 
includes  th  e  specific  results  expected  at 
the  end  of  I  he  project  period.  Evaluation 
of  this  writ  ;en  component  against  the 
selection  ctiteria  set  forth  in  10  CFR  Part 
605  will  be(  the  principal  means  for 
selecting  the  successful  applications. 

It  is  anticipated  that  up  to  $5,000,000 
in  FY  1996,  will  be  available  to  start  new 
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projects  fi^om  applications  received  in 
response  to  this  Notice.  Future  year 
funding  is  anticipated  to  be  greater  but 
will  depend  on  the  nature  of  the 
apphcations,  suitable  experimental 
progress  and  the  availability  of  funds. 
Because  of  the  total  amount  of 
anticipated  available  funding  and 
because  of  the  intent  to  have  a  broadly 
based  program,  applications  with  a  base 
yearly  requirement  in  any  year  in  excess 
of  $4,000,000  are  unlikely  to  be  funded. 
Evaluation  against  the  selection  criteria 
will  be  normaUzed  on  a  per  dollar  basis 
so  as  not  to  favor  applications  of  any 
particular  size.  Applications  requiring 
yearly  funding  as  low  as  $50,000  are 
welcome  and  encouraged. 

Applicants  are  requested  to  supply 
with  their  application  a  three  page 
written  summary  (plus  one  page  of 
figures)  which  will  be  read  by  all  peer 
reviewers.  The  following  sections 
should  be  included  in  the  summary: 

(1)  Goal  of  the  experiment; 

(2)  Synopsis  of  the  experimental 
program  plan; 

(3)  Deliverable  result  expected  (please 
be  specific); 

(4)  Adequacy  of  the  facilities; 

(5)  Adequacy  of  the  budget  (include 
yearly  funding  requested); 

(6)  Discussion  on  why  this  research 
would  have  an  important  impact  on  the 
prospects  for  toroidal  magnetic  fusion 
power  plants;  and 

(7)  Discussion  of  how  the  experiment 
would  elucidate  the  physics  principles 
of  the  innovation.  It  is  expected  that  the 
review  process  will  be  completed  in 
August  1995  and  that  OFF  decisions 
will  be  announced  in  September  1995. 
To  expedite  communications,  please 
include  the  principal  investigator's 
telefax  number  and  Internet  address  in 
Item  15  of  the  grant  application. 

Information  about  the  development 
and  submission  of  applications, 
eligibility,  limitations,  evaluations  and 
selection  processes,  and  other  policies 
and  procedures  may  be  found  in  the 
Application  Guide  for  the  Office  of 
Energy  Research  Financial  Assistance 
Program.  The  Application  Guide  is 
available  ft-om  the  U.S.  Department  of 
Energy,  Office  of  Fusion  Energy, 
Division  of  Advanced  Physics  and 
Technology.  ER-542,  Washington,  DC 
20585.  Instructions  for  preparation  of  an 
application  are  included  in  the 
Application  Guide.  Telephone  requests 
for  the  Application  Guide  may  be  made 
by  calling  (301)  903-3421. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 


81.049,  and  the  solicitation  control  number  is 
ERFAPlOCFRPart605. 

D.D.  Mayhew, 

Director,  Office  of  Management,  Office  of 
Energy  Research. 

|FR  Doc.  95-142  Filed  1-3-95:  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

[Project  No.  2459-005  West  Virginia] 

West  Penn  Power  Co.;  Notice  of 
Availability  of  Final  Environmental 
Assessment 

December  28. 1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  license  for  the 
Lake  Lynn  Hydroelectric  Project, 
located  in  Monogalia  Coimty,  West 
Virginia,  and  Fayette  County, 
Pennsylvania,  and  has  prepared  a  Final 
Environmental  Assessment  (FEA)  for 
the  project.  In  the  FEA,  the 
Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
existing  project  and  has  concluded  that 
approval  of  the  project,  with  appropriate 
environmental  protection  or 
enhancement  measures,  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  FEA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  95-19  Filed  1-3-95:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-51 31-11 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 


the  Office  of  Management  and  Budget 

(OMB)  for  review  and  nommenl.  THr 

ICR  describes  the  nature  of  the 

information  collecti«m  and  its  expecfeii 

cost  and  burden;  where  appropriate,  it 

includes  the  actual  da^a  collection 

instrument. 

DATES:  Comn:ents.niusf  be  suhmittrd  on 

or  before  February  3,  7  995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fur  further  information,  or  to  obtain  a 

copy  of  this  ICR,  ronnjcl  S^ndv  Fannor 

at  202-260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

THIp:  NESHAP  for  Benzene 
Equipment  Leaks  (Subpart  V) — 
Information  Requirements  (ICR  n- 
1 153.05;  OMB  #  2060-0068).  This  is  a 
requo.sl  to  extend  the  expiration  date  of 
a  currently  approved  collection  without 
any  change  in  the  .substance  or  method: 
of  collection. 

Alistfact:  Owners  or  operaturs  nl 
process  units  operating  in  benzene 
service  (those  containing. or  contacting 
fluids  consisting  by  weight  of  at  least  W' 
percent  benzene)  must  submit  an 
application  foi  approval  of  constnii.1ion< 
or  modification,  and  notice  of 
anticipated  and  actual  startup.  They- 
must  monitor  for  fugitive  benzene 
emissions,  and  must  keep  raconis  of  this 
monitoring  and  of  any  leaks  detected 
from  valves,  pumps,  and  compressors, 
as  well  as  the  steps  taken  to  mak« 
repairs.  This  includes  a  weekly  visual 
inspection  and  reporting  of  leaks  from 
pumps  to  delect  outer  seal  failure;  from 
those  ptimps  containing  dual 
mechanical  snak.  Owners  or  operators 
must  submit  semiannual  reports  of  any 
emissions,  leaks  or  repairs.  EPA>  or  the 
delegated  State  authority,  uses  this 
information  to  determine  the 
c:omplianc;e  status  of  soun:es. 

Burdpn  Statenwnt:  The  public  burden 
for  this  collection  of  information  is 
estimated  to  average  30  hours  per 
response  for  reporting,  and  57  hours 
annually  for  ri;cordkeeping.  The 
estimated  reporting  burden  includes  the 
lime  needed  to  review  in.slructions, 
search  existing  data  sources,  gather  the 
data  neeiied  and  review  the  collection  of 
information, 

lifispondents  Owners  or  operators  of 
process  units  operating  in  benzene 
service  (those  containing  or  eontactinf^ 
fluids  consisting  by  weiglit  of  at  least  10 
[)Hn  ent  benzene). 

Estimated  No.  of  Respondents.  200 

Estimated  No.  of  RKspon.ies  per 
lii'spondenV.  2. 

Estimated  Total  Annual  Biirdrn  on 
Respondents:  23,339  hours. 

Frequency  of  Collection:  For  initiali 
<  ompiiimre  and'aemianniiaiiy- 


Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to. 
Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (2136),  401  M  Street,  .SW., 
Washington,  DC  20460  and 
Mr.  Troy  Hillier,  Offiee  of  Management 
and  Budget,  Office  of  Iniormation  an«i 
Regulatory  Affairs,  725  17th  Street, 
NW.,  Washington,  DC  20503. 

Dated:  Decemhcrl?);  1994. 
Paul  Lapsley, 

Director.  Regulatory  Management  Division 
IFR  Doc  95-67  Filed  l-.S-qs  H  4b  am\- 
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[FRL-5132-6] 

Public  Water  System  Supervision 
Program  Revision  (or  the  State  ot  New 
JersAy 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
action:  Notice. 


SUMMARY:  Notice  is  hereby  givcin  that 
the  State  of; New  )»rsey  is  revising  its 
approved  Public  Water  System 
Supervision  Primacy  Program.  The  State 
of  New  Jersey  has  adopted  drinking 
water  regulations  that  satisfy  the 
National  Primary  Drinking  Water 
Regulations  for  the  Synthetic  Organii 
Chemicals  and  Inorganic  Chemicals: 
Monitoring  for  Unmgiilated 
Contaminants  rule  (Phase  2),  Monitoring 
for  Volatile  Organic  Chemicals  role 
(Phase  2B),  and  the  Synthetic  Organic 
Chemicals  and  Inorganic  Chemicals  rule 
(Phase  5).  These  regulations  were 
promulgated  by  EPA  on  January  30. 
1991  (56  FR  3526).  July  1,  1991(56  FR 
30266)  with  May  27,  1992  correction  (57 
FR  22178);  and  July  17,  1992  (.57  FR 
31776).  respectively. 

The  USEPA  has  determined  that  New 
Jersey's  Phase  regulations  ara  not  less 
stringent  then  the  corresponding 
Federal  regulations  and  that  New  Jersey 
continues  to  meet  all  requirements  for 
primary  enforcement  responsibility  as 
specified  in  40  CFR  142.1i). 

All  interested  parties,  other  than 
Federal  Agencies,  may  inquest  a  piibbt 
hearing.  A  request  for  a  public  hearing 
must  be  submitted  to  the  USEPA 
Regional  Administrator  at  the  addn!.ss 
shown  below  within  thirty  [30]  days 
after  the  date  of  this  Federal  Register 
Notice.  If  a  substantial  request  fur  public 
hearing  is  madis  within  the  required 
thirty-day  period,  a  public  hearing  will 
be  held  and  a  notice  will  be  given  in  the 
Federal' Register  and  a  newspaper  of 
general  cirrulation.  FHvolhns  or 


insubstantial  requests  for  a  hearing  may 
be  deniitd  by  the  Regional 
Administrator. 

If  no  timely  and  appropriate  n^quoHf 
for  a  hearing  is  received  and  the 
Regional  Administrator  does  not  choose 
to  hold  a  hearing  on  his/her  motion,  this 
determination  shall  become  final  and 
effective  thirty  (30)  days  after 
publication  of  this  Federal  Register 
Notice. 

Any  n^que.st  for  a  public  hearing  shHlli 
inidiide  the  following  uiformation: 

(1)  the  name,  address  and  telephone 
number  of  the  individual  organization 
or  other  entity  requesting  a  hearing; 

(2)  a  brief  statement  of  the  requesting 
person's  interest  in  the  Regional 
Administrator'sdeterminetion  and  a 
brief  statement  on  information  thai  the 
requesting  person  intends  to  submit,  at 
such  hearing; 

(3)  the  signature  of  the  individual 
making  the  requests  or,  if  the  request  in 
made  on  behalf  of  an  organizelifm  or 
other  entity,  the  signature  of  a. 
responsible  official  of  the  organization 
or  other  entity^ 

ADDRESSES:  Requests  for  Public  Hearing 
shall  be  addressed  to;  IDeputy  Regional 
Administrator,  U.S.  Environmental 
Protet.tion  Agency — Region  II,  Jacob  K. 
Javits  FederaT  Building,  26  Federal 
Plaza,  New.  York,  New  York  1027a 

All  documents  relating  to  this 
determination  are  available  for 
inspeetion  between  the  hours  of  9:00 
am.,  and' 4:30  pm.,  Monday  through 
Friday,  at  the  following  aiJlcHs: 

New  Jersey  Department  of 
Environmental  Protection.  Divi.siunuf 
Water  Resources,  Bureau  of  Safe 
Drinking  Water,  P.O.  Box  CN-42ti. 
Trenton,  New  Jersey  08625-0402 

U.S.  Environmental  Protection 
Agency — Risgion  II,  Public  Water 
System  Supervision  Section  Room 
853.  Jacob  K.  Jawits  Federal  Biiilding, 
26  Federal  Plaza,  New  York.  New 
York  10278 

For  further  information,  y«u  may 
contact:  Walter  E.  Andrews,  Chief; 
Drinking  and  Croundvveter  Protection 
Branch,  U.S.  Environmental  Profetiinn 
Agency— Region  II,  (212)  264-T80a 

(Section  141.1  of  the  Safe  Drinking 
Water  Act,.ae  amended.  andi4G  CFft 
142.10  of  the  NPDWR^ 

Diitnd!  Dmjimbitr  8,  t!»fl4. 

WitUem  |.  Miisz^neki^ 

Acting  Rff^ianai  AtHninisttnitir,  EPA.  Mfjiiiin. 
H 

jFR  Dfx-  9S-fi«  Filerf^-a-aS;  8:«-«n)|- 
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Public  Watlr  System  Supervision 
Program  R^wision  for  the  State  of  New 
York  . 

United  States  Environmental 
ency  (USEPA). 


AGENCY 
Protection 
ACTION:  Notce 


Age 


SUMMARY:  ^  otice  is  hereby  given  that 
the  State  of  New  York  is  revising  its 
approved  P  ublic  Water  System 
Supervisioi   Primacy  Program.  The  State 
of  New  Yoi  c  has  adopted  drinking  water 
regulations  that  satisfy  the  National 
Primary  Dr  nking  Water  Regulations  for 
the  Synthel  ic  Organic  Chemicals  and 
Inorganic  C  hemicals;  Monitoring  for 
Unregulate  i  Contaminants  rule  (Phase 
2),  and  Moi  litoring  for  Volatile  Organic 
Chemicals  "ule  (Phase  2B).  These 
regulations  were  promulgJated  by  EPA 
on  January  30,  1991  (56  FR  3526).  and 
July  1.  199    (56  FR  30266)  with  May  27. 
1992  corre<  tion  (57  FR  22178), 
respectivel !. 

The  USE  'A  has  determined  that  New 
York's  Pha  le  regulations  are  no  less 
stringent  tl  an  the  corresponding 
Federal  rej  ulations  and  that  New  York 
continues  i  o  meet  all  requirements  for 
primary  enforcement  responsibility  as 
specified  in  40  CFR  142.10. 

All  inter  ssted  parties,  other  than 
Federal  Ag  encies,  may  request  a  public 
hearing.  A  request  for  a  public  hearing 
must  be  su  emitted  to  the  USEPA 
Regional  A  dministrator  at  the  address 
shown  bel(»w  within  thirty  (30  )  days 
after  the  d<  te  of  this  Federal  Register 
Notice.  If  a  substantial  request  for  a 
public  hea  ing  is  made  within  the 
required  tl:  irty-day  period,  a  public 
hearing  wi  1  be  held  and  a  notice  will 
be  given  ir  the  Federal  Register  and  a 
newspapei  of  general  circulation. 
Frivolous  or  insubstantial  requests  for  a 
hearing  mi  y  be  denied  by  the  Regional 
Administr  itor.  If  no  timely  and 
appropriat  3  request  for  a  hearing  is 
received  a  id  the  Regional  Administrator 
does  not  c  loose  to  hold  a  hearing  on 
his/her  m(  tion.  this  determination  shall 
become  fu  lal  and  effective  thirty  (30) 
days  after  jublication  of  this  Federal 
Register  Notice. 

Any  req  aest  for  a  public  hearing  shall 
include  th  3  following  information: 

(1)  the  name,  address  and  telephone 
number  olthe  individual  organization 
or  other  ei  itity  requesting  a  hearing; 

(2)  a  brii  jf  statement  of  the  requesting 
person's  interest  in  the  Regional 
Administiator's  determination  and  a 
brief  statement  on  information  that  the 
requesting  person  intends  to  submit  at 
such  hear:  ng; 

(3)  the  signature  of  the  individual 
making  th }  requests  or,  if  the  request  js 


made  on  behalf  of  an  organization  or 
other  entity,  the  signature  of  a 
responsible  official  of  the  organization 
or  other  entity 

ADDRESSES:  Requests  for  Public  Hearing 
shall  be  addressed  to:  Regional 
Administrator.  U.S.  Environmental 
Protection  Agency— Region  II.  Jacob  K. 
Javits  Federal  Building,  26  Federal 
Plaza.  New  York,  New  York  10278 

All  documents  relating  to  this 
determination  are  available  for 
inspection  between  the  hours  of  9:00  am 
and  4:30  pm,  Monday  through  Friday,  at 
the  following  offices:  ^ 

New  York  State  Department  of  Health. 
Bureau  of  Public  Water  Supply 
Protection,  2  University  Plaza/ 
Western  Avenue,  Albany.  New  York 
12203-3399, (518)  458-6731 
U.S.  Environmental  Protection 
Agency— Region  II,  Public  Water 
System  Supervision  Section  Room 
853,  Jacob  K.  Javits  Federal  Building. 
26  Federal  Plaza.  New  York,  New 
York  10278 

For  further  information,  you  may 
contact:  Walter  E.  Andrews,  Chief, 
Drinking  and  Groundwater  Protection 
Branch.  U.S.  Environmental  Protection 
Agency— Region  II,  (212)  264-1800. 
(Section  1413  of  the  Safe  Drinking 
Water  Act,  as  amended,  and  40  CFR 
142.10  of  the  NPDWR) 

Dated:  December  8.  1994. 

William  |.  Muszynski, 

Acting  Regional  Administrator.  EPA.  Region 

II 
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Notice  Of  Availability  of  FY  1995 
Multimedia  Environmental  Justice 
Through  Pollution  Prevention  Grant 
Funds 

AGENCY:  Environmejital  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

summary:  EPA  is  announcing  the 
availability  of  approximately  $4.2 
milhon  in  FY  95  grant/cooperative 
agreement  funds  under  the 
Environmental  Justice  Through 
Pollution  Prevention  (EJP2)  grant 
program.  The  purpose  of  this  program  is 
to  provide  financial  assistance  to 
commimity  groups  and  tribal 
governments  for  projects  that  address 
environmental  justice  and  use  pollution 
prevention  as  the  proposed  solution. 
DATES:  Applications  are  due  to  the  EPA 
Regional  Offices  by  March  31,  1995. 


FOR  FURTHER  INFORMATION  CONTACT: 
Contact  the  appropriate  Regional  EPA 
coordinator  for  a  copy  of  the  grant   . 
guidance  and  application  package. 
Contact  names  for  each  Regional  Office 
are  listed  under  Unit  IV  of  this  notice. 
For  general  information  on  the  EJP2 
program  contact  Lena  Ferris  at  EPA 
Headquarters  at  (202)  260-2237  Grant 
guidance  and  applications  can  only  be 
requested  from  the  regional  contacts 
listed  in  Unit  IV  of  this  notice. 
Materials  are  also  available  in  Spanish 
upon  request. 

SUPPLEMENTARY  INFORMATION: 

I.  Scope  and  Purpose  of  the  EIP2  Grant 
Program 

The  primary  purpose  of  this  grant 
program  is  to  provide  financial 
assistance  to  community  groups  and 
tribal  governments  for  projects  that 
address  environmental  justice  and  use 
pollution  prevention  activities  as  the 
proposed  solution.  This  grants  program 
is  designed  to  fund  projects  which  have 
a  direct  impact  on  affected 
communities.  EPA  is  seeking  proposals 
for  projects  that  will  encourage 
institutionalization  and  innovative  use 
of  pollution  prevention  as  the  preferred 
approach  for  addressing  environmental 
justice  issues,  and  whose  activities  and 
products  can  be  applied  to  other 
commimities.  The  Agency  also 
encourages  cooperative  efforts  with 
business  and  industry  to  address 
common  pollution  prevention  goals. 

Projects  funded  under  this  grant 
program  may  involve  public  education, 
training,  demonstrations,  research, 
investigations,  experiments,  surveys, 
studies,  public-private  partnerships,  or 
approaches  to  develop,  evaluate,  and 
demonstrate  non-regulatory  strategies 
and  technologies. 

The  purpose  of  the  E|P2  grants 
program  is  to  support  the  use  of 
pollution  prevention  solutions  to 
address  the  environmental  problems  of 
minority  and  low-income  communities 
and  tribes.  Funds  awarded  must  be  used 
to  support  pollution  prevention 
programs  in  minority  and  low-income 
communities  or  tribal  lands.  Priority 
will  be  given  to  those  projects  that 
improve  the  environmental  quality  of 
affected  communities  using  pollution 
prevention  as  the  primary  solution. 

Below  are  brief  summaries  of  sample 
projects  wliich  meet  the  definitions  of 
pollution  prevention  and  environmental 
justice,  which  may  help  guide 
applicants  as  they  develop  their 
proposals. 

•  Assist  minority  and  low-income 
communities  and  tribal  governments  in 
obtaining  environmental  information  or 


designing  and  implementing  training 
programs  for  such  communities  to 
promote  pollution  prevention 
initiatives. 

•  Conduct  demonstration  projects  in 
support  of  EPA  voluntary  programs 
(such  as  the  33/50  Program,  the  Water 
Alliance  for  Voluntary  Efficiency,  the 
Waste  Wise  Project,  or  the  Green  Lights 
Project)  which  promote  resource 
efficiency,  or  EPA's  industry  sector 
projects  such  as  the  Common  Sense 
Initiative. 

•  Research,  demonstrations,  or  public 
educational  training  activities  to 
institutionalize  sustainable  agricultural 
practices  including  integrated  pest 
management  techniques  to  reduce  use  of 
pesticides. 

•  Establish  demonstration  projects  to 
provide  financial  assistance  through 
establishment  of  a  revolving  loan  fund 
to  assist  small  businesses  in  obtaining 
loans  for  pollution  prevention-oriented 
activities. 

IL  Definition  of  Environmental  Justice 
and  Pollution  Prevention 

Environmental  justice  is  defined  by 
EPA  as  the  fair  treatment  of  people  of  all 
races,  cultures,  and  incomes  with 
respect  to  the  development, 
implementation,  and  enforcement  of 
environmental  laws,  regulations, 
programs,  and  policies.  Fair  treatment 
means  that  no  racial,  ethnic  or 
socioeconomic  group  should  bear  a 
disproportionate  share  of  the  negative 
environmental  consequences  resulting 
from  the  operation  of  industrial, 
municipal,  and  commercial  enterprises 
and  from  the  execution  of  federal,  state 
and  local,  and  tribal  programs  and 
policies. 

Pollution  prevention  is  defined  by 
EPA  as  "source  reduction";  that  is,  any 
practice  that  reduces  or  e'iminates  any 
pollutant  prior  to  recycling,  treatment, 
or  disposal.  EPA  further  defines 
pollution  prevention  as  the  use  of  other 
practices  that  reduce  or  eliminate  the 
creation  of  pollutants  through: 

•  Increased  efficiency  in  the  use  of 
raw  materials,  energy,  water,  or  other 
resources,  or 

•  Protection  of  natural  resources  by 
conservation. 

To  help  better  understand  pollution 
prevention,  EPA  has  established  a 
hierarchy  of  environmental  management 
practices.  In  order  of  preference,  these 
practices  include: 

•  Pollution  Prevention 

•  Recycling 

•  Treatment 

•  Disposal 

This  grant  program  is  focused  on 
using  the  top  of  the  hierarchy  (pollution 


prevention)  to  bring  about  better 
environmental  protection. 

JII.  Eligibility 

Eligible  appHcants  include  any 
incorporated  non-profit  or  grassroots 
organization,  as  well  as  any  Federally- 
recognized  tribal  government,  any  city, 
county  or  local  government  organization 
such  as  a  local  education,  health, 
energy,  transportation,  housing, 
environment  agency  or  community 
college.  Organizati<ms  must  be 
incorporated  to  apply  for  funds.  State 
agencies  are  also  eligible  but  will  not  be 
a  priority  for  funding  as  community- 
based  organizations  and/or  local 
governments  are  the  primary  groups 
EPA  is  trying  to  reach  through  this 
program.  State  agencies  interested  in 
applying  are  encouraged  to  work 
cooperatively  with  community  groups 
or  local  programs  to  streniE'hen  their 
proposal.  Private  businesses  and 
individuals  are  not  eligible. 
Organizations  excluded  fi'om  applying 
directly  are  encouraged  to  work  with 
eligible  applicants  in  developing 
proposals  that  include  them  as 
participants  in  the  projects.  EPA 
strongly  encourages  this  type  of 
cooperative  arrangement. 

No  applicant  can  have  two  grants  for 
the  same  project  at  one  time.  EPA  will 
consider  only  one  proposal  for  a  given 
project.  Applicants  may  submit  more 
than  one  application  as  long  as  the 
applications  are  for  separate  and 
distinct  projects.  However,  no 
organization  will  receive  more  than  one 
grant  per  Region  per  year  under  the  EJP2 
grant  program.  Organizations  seeking 
funds  from  the  EJP2  grants  can  request 
up  to  $100,000. 

The  Federal  government  requires  that 
all  non-profit  organizations  receiving 
grants  be  incorporated.  EPA.  in  order  to 
reach  out  to  communities  unfamiliar 
with  government  procedures,  will 
accept  grant  applications  from 
incorporated  organizations  acting  as  a 
sponsor  or  umbrella  for  community 
groups  that  would  otherwise  be 
ineligible  to  apply  directly.  The 
sponsoring  organization  may  represent 
up  to  three  community  groups,  and 
must  specifically  identify  the 
commimity  groups  that  will  be 
participating  in  the  project. 

All  awardees  must  also  comply  with 
the  requirements  of  40  CFR  part  31 
(Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments)  or  40 
CFR  part  30  (General  Regulation  for 
Assistance  Program  for  other  than  State 
and  Local  Governments). 


IV.  EPA  Regional  Contacts 

For  further  information  please  cnntad 
the  appropriate  EPA  Regional  staff 
person  listed  below: 
James  Younger,  U.S.  EPA  Region  1.  John 

F  Kennedy  Federal  Building,  Boston, 

MA  02202^  617-565-3403. 
Janet  Sapadin,  U.S.  EPA  Region  2.  |acx>b 

K.  Javits  Federal  Buijding.  26  Federal 

Plaza.  New  York,  NY  10278,  212- 

264-1925. 
Dominique  Lueckenhoff,  U.S.  EPA 

Region  3,  841  Chestnut  Building, 

Philadelphia,  PA  19107,  215-597- 

6529. 
Carol  Monell,  U.S.  EPA  Region  4,  345 

Courtland  St.,  NE,  Atlanta,  GA  30365. 

404-347-3555  or  6779. 
Phil  Kaplan,  U.S.  EPA  Region  5.  77 

West  Jackson  Blvd.,  Chicago,  IL 

60604-3507,  312-353-4669. 
Donna  Tisdall,  U.S.  EPA  Region  6,  First 

Interstate  Bank  Tower  at  Fountain 

Place,  1445  Ross  Avenue,  12th  Floor. 

Suite  1200,  Dallas,  TX  75202-2733. 

214-665-6528. 
Steve  Wurtz,  US.  EPA  Region  7,  726 

Minnesota  Ave.,  Kansas  City,  KS 

66101,913-551-7063. 
Mel  McCottrey.  U.S.  EPA  Region  8,  999 

18th  St..  Suite  500.  Denver.  CO 

80202-2405.  303-293-1645. 
Bill  Wilson.  U.S.  EPA  Region  9.  75 

Hawthorne  St..  San  Francisco,  CA 

94105.  415-744-2192. 
Robin  Meeker.  U.S.  EPA  Region  10. 

1200  Sixth  Ave..  Seattle.  WA  98101. 

206-553-«579. 

Dated:  December  27, 1994. 
David  Kling, 

Acting  Director.  Office  of  Pollution  Prevention 
and  Toxics. 

IFR  Doc  95-149  Filed  1-3-95;  8:45  ami 
BILLING  COOE  6S60-eO-F 

[ECAO-RTP-0671;  FRL-5133-8) 

Three  Peer  Review  Workshops  on 
Draft  Chapters  of  the  Revised  EPA 
Document:  Air  Quality  Criteria  for 
Particulate  Matter 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  Three  peer  review  workshops 
will  be  held  by  the  Environmental 
Criteria  and  Assessment  Office  (ECAO) 
of  EPA'S  Office  of  Health  and 
Environmental  Assessment  to  facilitate 
preparation  of  draft  chapters  dealing 
with  (1)  respiratory  tract  dosimetry  and 
toxicology  of  particulate  matter;  (2) 
airtK)me  particle  sampling  and  analysis 
methods,  ambient  concentrations,  and 
exposure  to  particulate  matter;  and  (3) 
epidemiology  studies  of  health  effects 
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associateti  with  ambient  air  particulate 
matter  exf  osures.  These  draft  chapters 
will  becor  je  part  of  the  revised  EPA 
document  entitled:  Air  Quality  Criteria 
for  Particu  late  Matter. 
DATES:  Th  j  first  workshop,  which 
addresses  respiratory  tract  dosimetry 
and  toxict  logic  effects  of  particulate 
matter,  wi  ll  be  held  January  11  through 
January  i;  .  1995.  The  second  workshop, 
which  adc  resses  sampling  and  analysis, 
concentre  ions,  and  exposure  to 
particulates  matter,  will  be  held  Januar>' 
17  and  181 1995.  The  third  workshop, 
which  addresses  particulate  matter 
epidemiologic  studies,  will  be  held 
January  21  through  January  25. 1995. 
The  daily  peeling  times  for  the  sessions 
of  all  thret!  workshops  are  from  8:30 
a.m.  to  5:(0  p.m..  and  the  sessions  will 
be  held  at  EPA's  Environmental 
Research  i  >nter  at  Research  Triangle 
Park,  NC.  The  workshops  will  be  open 
to  the  put  lie.  but  advance  registration  is 
required  c  ue  to  space  limitations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Anni«  M.  Jarabek,  manager  for  the 
chapters  on  dosimetry  and  on 
toxicological  studies,  U.S. 
Environmjental  Protection  Agency. 
ECAO,  Mj>-52.  Research  Triangle  Park, 
NC  2771  iL  telephone  919-541-4847,  for 
information  on  the  first  workshop. 
Information  on  the  second  workshop 
may  be  obtained  from  Mr.  William  G. 
Ewald.  mimager  for  the  chapters  on 
sampling  and  analysis,  on 
concentrations,  and  on  exposure,  at  the 
same  add  -ess,  telephone  919-541-4164. 
For  infornation  on  the  third  workshop, 
contact  D  •.  Allan  Marcus,  manager  for 
the  chaptur  on  epidemiology  studies,  at 
the  same  iddress,  telephone  919-541- 
0636.  Mei  nbers  of  the  public  wishing  to 
attend  an  i  of  the  three  workshops  as 
observers  should  contact  Ms.  Emily  Lee 
(telephone  919-541^169)  to  register  in 
advance. 

SUPPLEME  NTARY  INFORMATION:  As 
discusset  in  a  previous  call  for 
informati  Dn  (59  PR  17375),  EPA  is 
undertak  ng  to  review,  where 
approprii  te.  update  and  revise  the 
documen ;,  Air  Quafity  Criteria  for 
Particula  e  Matter.  As  part  of  this 
review,  t!  le  first  workshop  will  cover 
draft  cha  )ters  on  respiratory  tract 
depositic  n  of  inhaled  particles  and  on 
toxicolog  cal  studies  of  particulate 
matter  ex  josures.  The  second  workshop 
will  cove  ■  draft  chapters  on  sampling 
and  anal;  sis  of  airborne  particulate 
matter,  o  i  environmental 
concentri  itions  of  particulate  matter  and 
on  ambie  nt  and  indoor  exposures  to 
airborne  jarticles.  The  third  workshop 
will  cove  r  a  draft  chapter  on  the 
epidemic  logy  studies  of  particulate 
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matter  exposure  including  both 
mortality  and  morbidity  effects 
associated  with  short-term  and  chronic 
particulate  matter  exposures.  The 
ipecific  chapters  covered  at  each 
workshop  will  be  made  available  to  the 
public  at  the  time  of  the  workshop. 
Members  of  the  public  will  have  an 
opportunity  at  the  workshops  to  make 
brief,  oral  statements.  Interested  parties 
also  are  invited  to  assist  the  EPA  in 
developing  and  refining  the  scientific 
information  base  for  particulate  matter 
by  submitting  new  information  on  the 
topics  covered  at  these  three  workshops. 
To  be  considered  for  inclusion  in  the 
review  process,  submitted  information 
should  be  published  or  accepted  for 
publication  in  a  peer-reviewed, 
scientific  journal. 

Dated:  December  16. 1994. 
Joseph  K.  Alexander, 

Acting  Assistart  Administrator  for  Research 
and  Development. 
|FR  Doc.  95-152  Filed  1-3-95;  8:45  ami 
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Notice  of  Open  Meeting  of  the  Federal 
Facilities  Environmental  Restoration 
Dialogue  Committee 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  FACA  Committee  meeting- 
Federal  Facilities. 

SUMMARY:  As  required  by  Section  9(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  we  are  giving  notice  of 
the  next  meeting  of  the  Federal 
Facilities  Environmental  Restoration 
Diaglogue  Committee.  The  meeting  is 
open  to  the  public  without  advance 
registration. 

The  purpose  of  the  meeting  is  to 
discuss  issues  related  to  the  Federal 
Facilities  Environmental  Resto'ration 
process. 

DATES:  The  meeting  will  be  held  on 
January  24,  1995,  from  2  p.m.  until  5 
p.m.,  and  on  January  25  and  January  26, 
1995  from  8:30  a.m.  until  5  p.m.  (AJl 
times  Pacific  Standard  Time.) 
ADDRESSES:  The  meeting  will  be  held  at 
the  Fairmont  Hotel,  950  Mason  Street, 
San  Francisco.  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  needing  further  information  on 
any  aspect  of  the  Federal  Facilities 
Environmental  Restoration  Dialogue 
Committee  should  contact  Sven-Eric 
Kaiser,  Office  of  Solid  Waste  and 
Emergency  Response,  U.S.  EPA,  401  M 
Street,  S.W.  (5101),  Washington,  DC 
20460.  (202)  260-5138. 


Dated:  December  27, 1994 
fames  Woolford, 

Acting  Designated  Federal  Official 
|FR  Doc.  95-70  Filed  1-3-95;  8.45  ami 

BILLING  CODE  S560-SO-M 

(OPP-50802;  FRL-4918-3J 

Issuance  of  Experimental  Use  Permits 

AGENCY:  Envirorunental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  granted  experimental 
use  permits  to  the  following  applicants. 
These  permits  are  in  accordance  with, 
and  subject  to.  the  provisions  of  40  CFR 
part  172.  which  defines  EPA  procedures 
with  respect  to  the  use  of  pesticides  for 
experimental  use  purposes. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 

In  person  or  by  telephone:  Contact  the 
product  manager  at  the  following 
address  at  the  office  location  or 
telephone  number  cited  in  each 
experimental  use  permit:  1921  Jefferson 
Davis  Highway.  Arlington,  VA. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
issued  the  following  experimental  use 
permits: 

275-EUP-77.  Issuance.  Abbott 
Laboratories,  1401  Sheridan  Road, 
North  Chicago.  IL  60064.  This 
experimental  use  permit  allows  the  use 
of  968  pounds  of  the  plant  growth 
regulator  [Sj-trans-2-amino-4-l2- 
aminoethoxyl-3-butenoic  acid 
hydrochloride  on  220  acres  of 
greenhouse  ornamentals  to  evaluate  the 
reduction  of  shipping-related  problems 
such  as,  flower  senescence  and  flower 
bud  abortion.  The  program  is  authorized 
only  in  the  States  of  California. 
Colorado,  Florida,  Illinois.  Michigan. 
North  Carolina,  Ohio,  Texas.  Utah. 
Virginia,  and  Wisconsin.  The 
experimental  use  permit  is  effective, 
from  June  14.  1994  to  June  30. 1995. 
(Cynthia  Giles-Parker,  PM  22.  Rm.  229 
CM  #2.  (703-305-5540)) 

67986-EUP-l.  Issuance.  AgriPhi.  Inc.. 
160  North  Main.  Logan.  Utah  84321 
This  experimental  use  permit  allows  the 
use  of  33.6  pounds  of  the  biological 
pesticide  bacteriophages  of  Xanthomas 
campestn's  subsp.  vesicatoria  on  20 
acres  of  peppers  and  tomatoes  to 
evaluate  the  control  of  bacterial  spot 
The  program  is  authorized  only  in  the 
State  of  Florida.  The  experimental  use 
permit  is  effective  from  August  29,  1994 
to  August  15.  1996.  A  temporary 
exemption  from  the  requirement  of  a 


tolerance  for  residues  of  the  active 
ingredient  in  or  on  peppers  and 
tomatoes  has  been  established.  (Steve 
Robbins.  PM  21,  Rm.  259,  CM  #2,  (703- 
305-5611)) 

4787-EVP-J .  Issuance.  Cheminova 
Agro.  1015  15th  St..  NW.,  Suite  500, 
Washington,  DC  20005.  This 
experimental  use  permit  allows  the  use 
of  150  pounds  of  the  insecticide  O.O- 
diethyl  O-p-nitrophenyl 
phosphorothioate  on  15  acres  of  alfalfa 
to  evaluate  the  control  of  various  insect 
pests.  The  program  is  authorized  onlv  in 
the  States  of  Colorado.  Idaho,  Iowa. 
Kansas.  Michigan.  Minnesota.  Missouri, 
Montana,  Nebraska.  New  York,  North 
Dakota,  Oklahoma,  Pennsylvania.  Utah, 
and  Washington.  The  experimental  use 
permit  is  effective  from  July  15.  1994  to 
July  15,  1995.  This  permit  is  issued  with 
the  limitation  that  all  crops  are 
destroyed  or  used  for  research  purposes 
only.  fDennis  Edwards.  PM  19.  Rm.  207. 
CM  #2.  (703-305-6386)) 

352-EUP-162.  Issuance.  E.I.  duPont 
deNemours  and  Company,  Inc.. 
Agricuhural  Products,  P.O.  Box  80038. 
Wilmington.  DE  19880-0038.  This 
experimental  use  permit  allows  the  use 
of  515  pounds  of  the  herbicide  sodium 
2-chloro-6-(4,6-dimethoxypyrimidin-2- 
ylthio)benzoate  on  8.250  acres  of  cotton 
to  evaluate  the  control  of  various 
broadleaf  weeds.  The  program  is 
authorized  only  in  the  States  of 
Alabama.  Arizona,  Arkansas,  California. 
Florida,  Georgia,  Louisiana,  Missouri. 
Mississippi.  New  Mexico.  North 
Carolina,  Oklahoma,  South  Carolina. 
Tennessee,  Texas,  and  Virginia.  The 
experimental  use  permit  is  effective 
from  June  20,  1994  to  March  31,  1997. 
A  temporary  tolerance  for  residues  of 
the  active  ingredient  in  or  on  cottonseed 
has  been  established.  (Cynthia  Giles- 
Parker,  PM  22,  Rm.  229.^CM  #2,  (703- 
305-5540)) 

1812-EUP-2.  Issuance.  Griffin 
Corporation,  P.O.  Box  1847,  VaUosta, 
GA  31603-1847.  This  experimental  use 
permit  allows  the  use  of  1.02  kilograms 
of  the  insecticide  N-ethyl 
perfluorooctanesulfonamide  on  400 
acres  of  domestic  yards  and  lawns  to 
evaluate  the  control  of  imported  fire 
ants.  The  program  is  authorized  only  in 
the  States  of  Alabama,  Arkansas, 
Georgia,  Florida,  Louisiana,  Mississippi. 
South  Carolina,  and  Texas.  The 
experimental  use  permit  is  effective 
ft'om  July  22.  1994  to  Julv  31,  1995.  (Phil 
Hutton,  PM  18,  Rm.  213.  CM  #2,  (703- 
305-7690)). 

67651-EUP-J.  Issuance.  Resource 
Seeds,  Inc.,  P.O.  Box  1319.  Gilroy,  CA 
95021.  This  experimental  use  permit 
allows  the  use  of  5,200  pounds  of  the 
herbicide  3-(3,4-dichlorophenyl)-l- 


methoxy-1-melhylurea  on  2,800  acres  of 
lupins  to  evaluate  the  control  of  various 
weeds.  The  program  is  authorized  onlv 
in  the  States  of  California.  Michigan. 
Minnesota,  North  Dakota,  and 
Wisconsin.  Temporary'  tolerances  for 
residues  of  the  active  ingredient  in  or  on 
lupins  (forage,  grain,  and  hay)  havp  been 
established.  The  experimental  use 
permit  is  effective  from  September  1. 
1994  to  September  1.  1996  (Robert 
Taylor,  PM  25.  Rm.  241.  CM  l»2.  (703- 
305-6800)) 

707-EUP-131.  Issuance.  Rohm  anci 
Haas  Company,  Independence  Mall 
West.  Philadelphia.  PA  19105.  This 
experimental  use  permit  allows  the  use 
of  400  pounds  of  the  insecticide  benzoic 
acid  3.5-dimethyl-l-(l.l-dimethvlethyl)- 
2-(4-ethylbenzoyl)hydrazide  on  200 
acres  of  walnuts  to  evaluate  the  control 
of  various  lepidopterous  pests.  The 
program  is  authorized  only  in  the  Slate 
of  California.  The  experimental  use 
permit  is  effective  from  Mav  31.  1994  to 
May  31,  1995.  (Robert  Brennis.  PM  10. 
Rm.  210.  CM#2,  (703-305-6788)) 

36029-EUP-2.  Issuance.  Wilro 
Distributors,  Inc..  P.O.  Box  291. 
Lompoc,  CA  93438.  This  experinientai 
use  permit  allows  the  use  of  21.375 
pounds  of  the  rodenticide  strychnine 
alkaloid  in  underground  applications  on 
375  acres  of  dormant  alfalfa  fields  to 
evaluate  the  control  of  valley  pocket 
gophers.  The  program  is  authorized  only 
in  the  State  of  California.  The 
experimental  use  permit  is  effective 
from  August  1,  1994  to  July  31.  1995 
The  experimental  use  permit  allows  the 
use  of  the  active  ingredient  in  four 
different  formulations.  (Robert  Forrest. 
PM  14.  Rm.  219.  CM  #2,  (70,3-305- 
6600)) 

Persons  wishing  to  review  these 
experimental  use  permits  are  referred  to 
the  designated  product  managers. 
Inquires  concerning  these  permits 
should  be  directed  to  the  persons  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  mav 
be  made  available  for  inspection 
purposes  from  8  fl.m  to  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidays. 

Authority:  7  U.S.C  136 

List  of  Subjects 

Environmental  protection. 
Experimental  use  permits. 

Dated:  December  20, 1994 

Losi  Rossi, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

IFR  Doc.  95-3  Filed  1-3-95:  8;45  am| 
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[FRL-6133-2] 

Proposed  Settlement  Under  Section 
122(h)  of  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed 
administrative  settlement  and 
opportunity  for  public  comment. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  propoMny:  ii. 
enter  into  an  administrative  settlenifnt 
to  resolve  claims  under  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Li;ibilit\ 
Act  of  1980.  (CERCLA).  as  amended 
Notice  is  being  published  to  inform  ihf 
public  of  the  proposed  settlenu-nt  iind  ul 
the  opportunity  to  comment.  This 
settlement  is  intended  to  resolve 
liabilities  of  one  party  for  costs  in«  urriMj 
by  EPA  at  the  Chemical  Control  Site 
DATES:  Comments  must  be  provided  hv 
February  3.  1995. 

ADDRESSES:  Comments  should  ht^ 
addressed  to  the  U.S.  Environnient.i! 
Protection  Agency.  Office  of  Regiondi 
Counsel.  New  Jersey  Superfund  Br.ini  h. 
Room  309.  26  Federal  Plaza,  New  York. 
New  York  10278  and  should  refer  to  In 
the  Matter  of  the  Chemical  Control  .Site 
Radiac  Research  Corporation,  U  S  LP.\ 
Index  No.  II  CERCLA-94-0112 
FOR  FURTHER  INFORMATION  CONTACT:  I '  S 
Environmental  Protection  Agency. 
Office  of  Regional  Counsel,  New  JersFy 
Superfund  Branch,  Room  309.  2b 
Federal  Plaza,  New  York.  New  York 
10278.  (212)  264-6159,  Attention: 
Krisfine  Leopold.  Esq. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  Section  122|i)(1)o1 
CERCL.A,  notice  is  hereby  given  of  a 
proposed  administrative  settlement 
concerning  the  Chemical  Control  Site 
which  is  located  in  Elizabeth.  New 
Jersey  Section  122(h)  of  CERCLA 
provides  EPA  w  ith  authority  to 
consider,  compromise,  and  settle  certain 
claims  for  costs  incurred  by  the  I  'nile<l 
States. 

Radiac  Research  Corporation  will  pn\ 
a  total  of  S40.000  under  this  agreement 
to  reimburse  EPA  for  response  costs 
incurred  at  the  Chemical  Control  Siir 

A  copy  of  the  proposed  administr.iinf 
settlement  agreement,  as  well  as 
background  information  relatinj;  i«>  iln- 
settlement,  may  be  obtained  in  prrson 
or  by  mail  from  EPA's  Rej^ion  II  Offi.  •• 
of  Regional  Counsel.  Ni-w  Jorsry 
Superfund  Bran«:h.  Room  309.  2h 
Federal  I'l.izii.  New  Ymi.  New  \tKk 
I027H 
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Dated:  D<cember  23. 1994. 
Conrad  S.  5  imon. 

Acting  Depi  tty  Regional  Administrator 
|FR  Doc.  951-84  Filed  1-3-95;  8:45  ami 
enuNG  coo<  «sa»-6(M> 


IFRL-513»^ 

Proposed  Settlement  Under  Section 
122(h)  of  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

AGENCY:  Ehvironmental  Protection 

Agency. 

ACTION:  Nitice  of  proposed 

administrative  settlement  and 

opportunity  for  public  comment. 

SUMMARY:  [The  U.S.  Environmental 
I'rotectionl  Agency  (EPA)  is  proposing  to 
enter  into  en  administrative  settlement 
to  resolve  (claims  imder  the 
Comprehensive  Environmental 
ResponsejCompensation.  and  Liability 
Act  of  1980,  (CERCLA).  as  amended. 
Notice  is  being  published  to  inform  the 
public  of  the  proposed  settlement  and  of 
the  opportunity  to  comment.  This 
settlement  is  intended  to  resolve 
liabilities  of  one  p>arty  for  costs  incurred 
by  EPA  at  the  Chemical  Control  Site. 
DATES:  Cotnments  must  be  provided  by 
February  5.  1995. 
ADORESSE$:  Comments  should  be 
addressed! to  the  U.S.  Environmental 
Protection!  Agency,  Office  of  Regional 
Counsel,  fjlew  Jersey  Superfund  Branch, 
room  309.  26  Federal  Plaza.  Nev^r  York, 
New  Yorkj  10278  and  should  refer  to:  In 
the  Mattenof  the  Chemical  Control  Site: 
Union  Caipide  Corporation,  U.S.  EPA 
Index  No.  Ill  CERCLA-94-011 1 . 
FOR  FURThCR  INFORMATION  CONTACT:  U.S. 
Environmental  Protection  Agency, 
Office  of  Ifegional  Counsel,  New  Jersey 
Superfund  Branch,  room  309,  26 
Federal  Pktza,  New  York.  New  York 
10278.  (212)  264-6159.  Attention: 
Kristine  Leopold. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  Section  122(i){l)  of 
CERCLA.  lotice  is  hereby  given  of  a 
proposed  i  idministrative  settlement 
concemin  5  the  Chemical  Control  Site 
which  is  1  )cated  in  Elizabeth,  New 
Jersey.  Se<  tion  122(h)  of  CERCLA 
provides  I  PA  with  authority  to 
consider,  compromise,  and  settle  certain 
claims  for  costs  incurred  by  the  United 
States. 

Union  Carbide  Corporation  will  pay  a 
total  of  $90,000  under  this  agreement  to 
rrimbursei  EPA  for  response  costs 
incurred  at  the  Chemical  Control  Site. 

A  copy  af  the  proposed  administrative 
stittlemeni  agreement,  as  well  as 
l)Hckgroui  d  information  relating  to  the 


JMI 


settlement,  may  be  obtained  in  person 
or  by  mail  from  EPA's  Region  II  Office 
of  Regional  Counsel,  New  Jersey 
Superfund  Branch,  room  309.  26 
Federal  Plaza.  New  York.  Nevy  York 
10278. 

Dated:  December  23. 1994. 
Conrad  S.  Simon, 

Acting  Deputy  Regional  Administrator 
IFR  Doc.  95-85  Filed  1-3-95:  8:45  ami 

BtLUNC  CODE  65«&-6(M> 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

Small  Disadvantaged  and  Women- 
Owned  Businesses 

AGENCY:  Executive  Office  of  the 
President.  Office  of  Management  and 
Budget  (OMB),  Office  of  Federal 
Procurement  Policy  (OFPP). 
ACTION:  OFPP  is  requesting  comments 
on  its  plans  to  comply  with  the  review 
requirements  of  small  disadvantaged 
and  women-owned  businesses  in 
accordance  writh  the  Federal  Acquisition 
Streamlining  Act  of  1994. 

BACKGROUND:  The  Federal  Acquisition 
Streamlining  Act  of  1994,  Public  Law 
103-355,  provides,  in  section  7107,  that 
the  Administrator  for  Federal 
Procurement  Policy  shall  conduct  a 
comprehensive  review  of  Federal  laws, 
in  effect  on  November  1,  1994.  to 
identify  and  catalogue  ail  of  the 
provisions  in  such  laws  that  define  (or 
describe  for  definitional  purposes)  the 
following  small  business  concerns:  (1) 
Concerns  owned  and  controlled  by 
socially  and  economically 
disadvantaged  individuals;  (2)  minority- 
owned  concerns:  (3)  concerns  owned 
and  controlled  by  women;  and,  (4) 
woman-owned  concerns.  (In  this  notice, 
these  4  categories  virill  also  be  referred 
to  as  disadvantaged  and  women-owned 
businesses.)  The  definitions  of  concern 
are  those  which  authorize  the 
participation  of  such  small  business 
concerns  as  prime  contractors  or 
subcontractors  in  (1)  contracts  awarded 
directly  by  the  Federal  Government  or 
subcontracts  awarded  under  such 
contracts,  and  (2)  contracts  and 
subcontracts  funded,  in  whole  or  in 
part,  by  Federal  financial  assistance 
under  grants,  cooperative  agreements,  or 
other  forms  of  Federal  assistance. 
In  conducting  this  review,  the 
Administrator  diall  provide  for  the 
participation  in  the  review  by 
representatives  of  (1)  the  Small  Business 
Administration  (SBA)  (including  the 
Office  of  the  Chief  Counsel  for 


Advocacy);  (2)  the  Minority  Business 
Development  Agency  (MBDA)  of  the    . 
Department  of  Commerce;  (3)  the 
Department  of  Transportation  (DOT);  (4) 
the  Environmental  Protection  Agency 
(EPA);  and  (5)  such  other  executive 
departments  and  agencies  as  the 
Administrator  considers  appropriate. 
The  Administrator  must  also  consult 
with  representatives  of  organizations 
representing  (1)  minority-owned 
business  enterprises;  (2)  women-owned 
business  enterprises;  and  (3)  other 
organizations  that  the  Administrator 
considers  appropriate. 

On  the  basis  of  the  results  of  the 
review,  the  Administrator  is  to  develop 
(1)  uniform  definitions  for 
disadvantaged  and  women-owned 
business  concerns;  (2)  uniform  agency 
certification  standards  and  procedures 
for  (A)  determinations  of  whether  a 
small  business  concern  qualifies  as  a 
disadvantaged  or  women-owned 
business  concern  under  an  applicable 
standard  for  purposes  of  the  types  of 
contracts  and  subcontracts  referred  to 
above,  and  (B)  reciprocal  recognition  by 
an  agency  of  a  decision  of  another 
agency  regarding  whether  a  small 
business  concern  qualifies  as  a 
disadvantaged  or  women-owned 
business  concern;  and  (3)  such  other 
related  recommendations  as  the 
Administrator  determines  appropriate, 
consistent  with  the  review  results. 

Section  7107  requires  the 
Administrator,  not  later  than  60  days 
after  the  date  of  the  enactment  of  the 
Act,  to  publish  in  the  Federal  Register 
a  notice  which  (1)  lists  the  provisions  of 
law  identified  in  the  review  carried  out 
during  the  first  60  days;  (2)  describes 
the  matters  to  be  developed  on  the  basis 
'of  the  results  of  the  review;  (3)  solicits 
public  comment  regarding  the  matters 
described  in  the  notice  for  a  period  of 
not  less  than  60  days;  and  (4)  addresses 
such  other  matters  as  the  Administrator 
considers  appropriate  in  order  to  ensure 
the  comprehensiveness  of  the  review. 

Finally,  section  7107  requires  that  not 
later  than  May  1, 1966.  the 
Administrator  for  Federal  Procurement 
Policy  shall  submit  to  the  Committees 
on  Small  Business  of  the  Senate  and  the 
House  of  Representatives  a  report  on  the 
results  of  the  review.  The  report  shall 
include  a  discussion  of  the  results  of  the 
review,  a  description  of  the 
consultations  conducted  and  public 
comments  received,  and  the 
Administrator's  recommendations. 
PERFORMANCE  OF  REVIEW:  hi  response  to 
this  direction,  the  Administrator  for 
Federal  Procurement  Policy,  through  the 
Office  of  Federal  Procurement  Policy 
(OFPP),  has  conducted  a  review  of  the 


various  laws  defining  the  business 
concerns  listed  in  section  7107,  and  has 
formed  an  informal  task  force  with 
representatives  of  the  SBA  (including  its 
Office  of  Chief  Counsel  for  Advocacy), 
the  MBDA,  the  DOT,  the  EPA,  the 
Department  of  Defense,  the  Department 
of  Energy,  and  the  General  Services 
Administration.  Additionally,  the 
Administrator  has  held  meetings  with 
representatives  of  21  organizations  or 
companies  representing  minority- 
owned,  women-owned,  and  other ' 
appropriate  business  enterprises  to 
discuss  the  review.  During  these 
meetings,  OFPP  has  discussed  the  need 
for  uniform  definitions  and  the 
desirability  of  uniform  certification 
standards  and  procedures. 

This  review  has  indicated  that  there 
are  divergent  definitions  of  the  terms 
section  7107  covers.  The  primary 
problem  appears  to  be  that  while  the 
Small  Business  Act  contains 
comprehensive  definitions  of  socially 
and  economically  disadvantaged  small 
businesses  and  women-ouTied  small 
businesses,  other  statutes  contain  either 
differing  definitions  or  similar  terms 
with  no  definitions.  Consequently,  to 
further  their  program  implementation 
responsibilities,  agencies  have,  in  some 
instances,  adopted  through  the 
regulatory  process  definitions  which 
differ  from  those  of  the  Small  Business 
Act.  This  tends  to  cause  confusion  and 
inefficiency  within  the  government  and 
within  the  small  business  community. 

Statutory  definitions:  It  is  not  always 
clear  from  the  relevant  statutes  as  to 
which  of  the  four  terms  in  section  7107 
the  statutes  would  apply.  However,  after 
reviewing  the  laws  and  discussing  the 
issues  with  representatives  of  Federal 
Government  agencies  and  of  minority 
and  women-owned  businesses,  the 
Administrator  has  determined  that  the 
following  provisions  of  law  are  relevant 
to  defining  (a)  concerns  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals;  (b)  minority- 
owned  concerns;  (c)  concerns  owned 
and  controlled  by  women;  and.  (d) 
woman-owned  concerns: 

1.  Concerns  Owned  and  Controlled  by 
Socially  and  Economically 
Disadvantaged  Individuals  and 
Minority-owned  Concerns: 
10  U.S.C.  §  2323(a)  (Armed  Forces) 
15  U.S.C.  §  637(a)(4)  (Small  Business 

Act) 
15  U.S.C.  §  637(a)(5)  (Small  Business 

Act) 
15  use.  §  637(a)(6)  (Small  Business 

Act) 
15  U.S.C.  §637(a)(13)  (Small  Business 

Act) 
15  U.S.C.  §637(a)(14)  (Small  Business 

Act) 


15  U.S.C.  §637(a)(15)  (Small  Business 

Act) 
15  U.S.C.  §637(a)(17)  (Small  Business 

Act) 
15  U.S.C.  §  637(d)(3)(C)  (Small  Business 

Act) 
49  U.S.C.  §332  (Transportation) 
49  U.S.C.  §  47113(a)  (Transportation) 
Public  Law  101-165,  Department  of 

Defense  Appropriations  Act,  1990. 

Section  9004 

2.  Concerns  Owned  and  Controlled  by 
Women  and  Woman-owned  Concerns: 
15  U.S.C.  §632(n)  (Small  Business  Act) 
15  U.S.C.  §  637(d)(3)(D)  (Small  Business 

Act) 
49  U.S.C.  §332  (Transportation) 
49  U.S.C.  §  47113(a)  (Transportation) 
PubUc  Law  102-377,  Section  304  (a)&(b) 

Energy  and  Water  Development 

Appropriations  Act,  1993 
Public  Law  102-486,  the  Energy  Policy 

Act  of  1992,  Section  3021 
Public  Law  102-240,  Intermode)  Surface 

Transportation  Efficiency  Ad  of  1991 . 

Section  1003(b) 

Example  of  Statutory  Discrepancv: 
The  Small  Business  Act,  at  15  U.S.C. 
§  637(d)(3)(D),  provides  as  follows:  The 
term  'small  business  concern  owned 
and  controlled  by  women'  shall  mean  a 
small  business  concern — (i)  which  is  at 
least  51  per  centum  owned  by  one  or 
more  women;  or,  in  the  case  of  any 
publicly  owned  business,  at  least  51  per 
centum  of  the  stock  of  which  is  owned 
by  one  or  more  women;  and  (ii)  whose 
management  and  daily  business 
operations  are  controlled  by  one  or  more 
women.  "  Section  1003(b)(2)lB)  of  the 
Intermodel  Surface  Transportation 
Efficiency  Act  of  1991  provides  as 
follows:  "Socially  and  Economically 
Disadvantaged  Individuals.— The  term 
"socially  and  economically 
disadvantaged  individuals"  has  the 
meaning  such  term  has  under  section 
8(d)  of  the  Small  Business  Act  (15 
U.S.C.  §  737(d))  and  relevant 
subcontracting  regulations  promulgated 
pursuant  thereto;  except  that  women 
shall  be  presimied  to  be  socially  and 
economically  disadvantaged  individuals 
for  purposes  of  this  subsection"  For 
their  respective  programs,  these  two 
statutes  provide  differing  coverage  for 
women-owned  businesses.  One 
provides  a  separate  definition;  the  other 
includes  women  within  the  definition  of 
socially  and  economically 
disadvantaged  individuals. 

Regulatory  definitions:  In  addition, 
the  following  provisions  of  federal 
regulations,  which  represent  the 
implementing  guidance  of  the  various 
federal  departments  and  agencies,  are 
relevant  to  the  interpretation  of  the 
statutes  cited  above: 


48  CFR  Part  19  (Federal  Acquisition 

Regulation  System) 
7  CFR  Part  3403  (Agriculture) 
10  CFR  Part  470  (Energy) 
13  CFR  Part  124  (Business  Credit  and 

Assistance)  (Small  Business 

Administration) 

48  CFR  Part  219  (Federal  Acquisition 
Regulation  Svstem)  (Defense) 

49  CFR  Part  23'(Transportation) 
49  CFR  Part  265  (Transportation) 

Review  of  statutory  definitions:  OFPP 
has  reviewed  the  above  listed  statutes 
and  regulations.  OFPP  interprets  the 
provisions  of  section  7107  as  directing 
the  Administrator  to  recommend  a 
single,  uniform  definition  for  socially 
and  economically  disadvantaged  and 
minority  owned  small  businesses.  It 
makes  the  same  interpretation  regarding 
small  businesses  owned  and  controlled 
by  women  and  woman-owned  small 
businesses.  Consequently,  the 
Administrator  does  not  intend  to 
recommend  substantive  changes  in  ihe 
definitions  of  these  terms,  other  than 
those  necessary  to  arrive  at  a  uniform 
definition.  The  Administrator  does 
intend  to  recommend  adoption  of  a 
single,  uniform  definition  for  small 
disadvantaged  businesses  and  for 
women-owned  small  businesses, 
respectively.  Furthermore,  the 
Administrator  currently  intends  to 
recommend  statutory  provisions  which 
would  provide  that  the  definitions  of 
these  terms  contained  in  the  Small 
Business  Act.  as  it  would  be  amended, 
would  supersede  all  other  similar 
definitions  of  these  terms  contained  in 
various  other  laws. 

Certifications:  Certification  of  firms  as 
eligible  participants  in  a  program  for 
small  disadvantaged  or  small  women- 
owned  businesses  is  one  of  the  most 
important  features  of  such  a  program.  A 
reliable  certification  program  ensures 
that  only  eligible  firms  participate, 
while  preventing  ineligible  firms  from 
taking  advantage  of  the  program  A 
certification  program  that  meets  this 
objective  may  range  from  the  simple  lo 
Ihe  complex  and  may,  depending  on  Ihf 
nature  of  the  program  adopted,  imposf 
significant  administrative  and  finanriai 
burdens  on  agencies  and  small 
businesses.  Several  issues  have  been 
raised  regarding  possible  changes  to 
certification  standards  and  procedures. 
The  preliminary  discussions  held  to 
date  indicate  a  wide  variety  of  views  as 
lo  the  most  desirable  method  of 
performing  certifications  of  small 
businesses  as  socially  and  economically 
disadvantaged  and  as  women-owned. 
The  possible  methods  of  accompli.shing 
this  include  the  following:  "■" 

a.  Creation  of  a  uniform  federal 
government-wide  certification  program. 
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Such  a  prt)grain  could  be  administered 
by  one  agency  or  by  several  agencies  of 
the  goveriment.  In  any  case,  once  a 
certification  was  granted  to  a  business 
concern,  that  certification  would  be 
good  for  aill  other  federal  departments 
and  agencjies  for  the  period  of  time  set 
for  the  certification.  Potential  problems 
that  would  have  to  be  addressed  include 
availability  of  resources  to  administer 
the  program  and  availability  of  local 
informatiln  on  applicants. 

b.  Adoption  of  certifications  by  non- 
federal agencies,  possibly  state  and  local 
governments  or  private  organizations. 
Such  governments  or  organizations 
would  ha^e  to  first  qualify  as  applying 
standards  compatible  with  those  of  the 
federal  government.  Af^er  such 
qualificat]  on.  they  would  act  in  the 
place  of  tie  federal  government  for 
purposes  bf  granting  certifications  or  on 
behalf  of  1  he  federal  government.  This 
might  be  i  iccomplished  either  by 
creating  a  program  grating  them  the 
necessary  authority  or  by  contracting 
with  theni  to  perform  the  service  for  the 
federal  government.  Certification  by 
such  orga  lizations  would  be  good  for  all 
federal  de  partments  and  agencies  for  the 
period  of  lime  set  for  the  certification. 

c.  In  ad  iition  to  the  issues  of  who 
might  gra  it  certifications  or  how.  the 
question  i»f  auditing  was  also  raised. 
Currently  under  the  Small  Business  Act 
8(d)  program  (for  subcontractors)  and 
certain  Department  of  Defense 
programs  businesses  can  self-certify.  If 
a  self-certification  program  of  this  type 
were  exte  ided  to  other  federal 
programs  local  certifying  authorities,  if 
Ihey  were  adopted,  could  engage  in  an 
auditing  ]  urogram,  whether  universal  or 
random  ii  i  nature.  Potential  problems 
that  would  have  to  be  addressed  include 
utility  of  he  program  in  preventing 
■fronts"  B-om  exploiting  the  program 
and  availibility  of  resources  to 
administar  the  auditing  program. 

Various  aspects  of  these  approaches 
could  also  be  combined. 
MATTERS  TO  BE  DEVELOPED:  The 
.•\dministrator  intends  to  develop 
recomme  idations  for  uniform 
definitioi  s  relating  to  small 
disadvan  aged  businesses  and  to 
women-o  wned  small  businesses.  These 
definitiot  s  will  be  applicable  to  all 
federal  d(  partments  and  agencies  in 
their  contracting,  grants,  and 
cooperatilve  agreements  actions.  In   . 
addition,  the  Administrator  intends  to 
develop  i  ecommendations  for  a  single, 
uniform  system  of  standards  and 
procedunjs  for  federal  certification  of 
small  disadvantaged  and  small  women- 
owned  bi  isinesses.  The  Administrator 
also  intei  ds  to  consider  whether  the 


JMI 


term  "socially  and  economically 
disadvantaged  business"  should  be 
changed  to  some  other  appropriate  term. 
PUBLIC  COMMENTS:  The  Administrator 
solicits  the  comments  of  interested 
agencies  and  parties  regarding  their 
views  of  the  matters  to  be  developed. 
These  comments  may  include  references 
to  additional  statutes  that  the 
commentor  believes  relevant,  to 
proposals  regarding  terms  to  be  used  in 
the  uniform  definitions,  to  proposals  for 
ways  and  means  of  creating  a  uniform 
system  of  certifications,  and  suggestions 
as  to  what  form  it  should  take. 
Additionally,  commentors  may  address 
the  goals  to  be  achieved  by  creating 
uniform  definitions  and  uniform 
standards  and  procedures,  differences  in 
procurements  under  contracts,  grants, 
and  cooperative  agreements,  and  means 
of  avoiding  unnecessary  disruption  of 
e.xisting  programs. 

DATES:  Comments  in  response  to  this 
notice  should  be  received  at  OFPP  by 
close  of  business  on  February  20.  1995. 
ADDRESSES:  Comments  should  be 
submitted  to  the  OFPP,  New  Executive 
Office  Building,  Room  9001,  725  17th 
Street,  NW.  Washington,  DC  20503. 
Attention:  Ms.  Linda  Mesaros. 
FOR  FURTHER  INFOMiATION  CONTACT:  Ms. 
Linda  Mesaros  at  202-395-4821. 
Steven  Ketinan, 
Administrator. 

IFR  Doc.  95-7  Filed  1-3-95;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

City  National  Bancshares,  Inc.,  et  at.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nont>anking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Boards  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonl)anking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  ins[)ection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 


express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presenteil  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  January  17. 1995. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street., N.W..  Atlanta.-Georgia 
30303: 

1.  City  National  Bancshares,  Inc., 
Miami.  Florida;  to  acquire  20.6  percent 
of  the  outstanding  shares  of  Tumberry 
Savings  &  Loan  Association.  North 
Miami  Beach,  Florida,  and  thereby 
engage  in  operating  »  savings 
association,  pursuant  to  §  225.25(b)(9) 
of  the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63166: 
'   J.  BancorpSout/i. /nc,  Tupelo, 
Mississippi;  to  acquire  LF  Bancorp,  Inc., 
Laurel,  Mississippi,  and  indirectly 
acquire  Laurel  Federal  Savings  and 
Loan  Association.  Laurel,  Mississippi, 
and  thereby  engage  in  operating  a 
savings  association,  pursuant  to  § 
225.25(b)(9)  of  the  Board's  Regulation  Y 

Board  of  Governors  of  the  Federal  Reser\'e 
System.  December  28. 1994. 
lennifer  J.  |ohnson. 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  95-87  Filed  1-3-95;  8:45  ami 
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Michael  J.  Corliss;  Change  in  Bank 
Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 


holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  January  17.  1995. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning. 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco.  California 
94105: 

1.  Michael  J.  Corliss  (through  the 
Corliss  Valley  Bancorporation  Trust). 
Sumner.  Washington;  to  acquire  14.10 
percent  of  the  voting  shares  of  Valley 
Bancorporation,  Sumner,  Washington, 
and  thereby  indirectly  acquire  Bank  of 
Sumner.  Sumner,  Washington. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  28,  1994. 
lennifer  I.  Johnson, 
Deputy  Secretary  of  the  Board 
(FR  Doc.  95-88  Filed  1-3-95:  8:45  ami 
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Norwest  Corporation;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Boards  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 


as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarcfing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  17. 
1995. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis. 
Minnesota;  to  engage  de  novo  in 
operating  a  credit  bureau,  pursuant  to  § 
225.25(b)(24)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  28.  1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-89  Filed  1-3-95;  8:45  ami 
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SunTrust  Banks,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  compsmies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (TS 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  use.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Covemors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 


Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  hot  later  than  January 
27,  1995. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta.  Georgia 
30303: 

1.  SunTrust  Banks.  Inc..  Atlanta. 
Georgia;  to  acquire  100  percent  of  the     , 
voting  shares  of  Peoples  State  Bank. 
New  Port  Richey.  Florida. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  MarquetteAvenue. 
Minneapolis.  Minnesota  55480: 

1.  Rosemount  Financial  Senices,  Inc.. 
Rosemount.  Minnesota;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Rosemont 
National  Bank.  Rosemount.  Minnesota. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  Baltz  Family  Partners.  Ltd.,  Parker. 
Colorado;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  First  United 
Bancorporation.  Parker,  Colorado,  and 
thereby  indirectly  acquire  First  United 
Bank.  Parker,  Colorado. 

D.  Federal  Reserve  Bank  of  Dallas 

(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1.  First  Bancorp.  Inc..  Denton.  Texas; - 
to  acquire  100  percent  of  the  voting 
shares  of  Shady  Oaks  Bancshares.  Inc.. 
Fort  Worth.  Texas,  and  thereby 
indirectly  acquire  Shady  Oaks  National 
Bank,  Fort  Worth.  Texas. 

2.  First  Delaware  Bancorp.  Inc  . 
Dover.  Delaware;  to  acquire  100  percent 
of  the  voting  shares  of  Shady  Oaks 
Bancshares,  Inc..  Fort  Worth.  Texas,  and 
thereby  indirectly  acquire  Shady  Oaks 
National  Bank.  Fort  Worth.  Texas. 

3.  Texas  Financial  Bancorporation. 
Inc.,  Minneapolis,  Minnesota;  to  acquire 
100  percent  of  the  voting  shares  of 
Shady  Oaks  Bancshares.  Inc..  Fort 
Worth,  Texas,  and  thereby  indirectly 
acquire  Shady  Oaks  National  Bank,  Fort 
Worth,  Texas. 

Board  of  Governors  of  the  Federal  Resene 
System,  December  28. 1994 
Jennifer  J.  Johnson, 
Depu  ty  Secretary  of  the  Board. 
IFR  Doc  95-90  Filed  1-3-95;  8:45  ami 
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FEDERAL  TR^DE  COMMISSION 

QFite  No.  951  0#15] 

Wright  Medical  Technology,  Inc.,  et  al.; 
Proposed  Consent  Agreement  with 
Analysis  to  AkJ  Public  Comment 

agency:  Fedeial  Trade  Commission. 
ACTION:  Propo  >ed  consent  agreement. 


summary:  In  s  jttlement  of  alleged 
violations  of  fifderal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  t  lings,  a  Tennessee-based 
research  and  (  evelopment  corporation 
to  transfer  to  t  le  Mayo  Foundation,  the 
licensor  of  the  implant  technology  to 
Orlhomet,  Inc  ,  a  complete  copy  of  all 
assets  relating  to  Orthomefs  business  of 
researching  ar  d  developing  orthopaedic 
implants  for  u  se  in  human  hands,  and 
would  also  re(  [uire  Wright  Medical 
Technology  tc  obtain  Commission 
approval  befoi  e  acquiring  any  interest  in 
any  firm  that  1  las  received,  or  has 
applied  for,  F(  »od  and  Drug 
Administration  approval  to  market 
orthopaedic  h  md  implants  in  the 
United  States. 

DATES:  Comm  mts.must  be  received  on 
or  before  Man  h  6, 1995. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6ti  St.  and  Fa.  Ave..  N.W., 
Washington.  Ip.C.  20580. 
FOR  FURTHER  l*<FORMATK)N  CONTACT: 
Richard  Dagei  i  or  Benjamin  Tahyar, 
FTC/S-2627,  tVashington,  DC.  20580. 
(202)  326-262  8  or  326-2889. 
SUPPLEMENTAI  lY  INFORMATION:  Pursuant 
to  Section  6(r  of  the  Federal  Trade 
Commission  net,  38  Stat.  721, 15  U.S.C. 
46  and  Sectio  i  2.34  of  the  Commission's 
Rules  of  Pract  ice  (16  CFR  2.34),  notice 
is  hereby  give  a  that  the  following 
consent  agree  nent  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  anc  accepted,  subject  to  final 
approval,  by  tlie  Commission,  has  been 
placed  on  the] public  record  for  a  period 
of  sixty  (60)  d  ays.  Pubfic  comment  is 
invited.  Such  comments  or  views  will 
be  considerec  by  the  Commission  and 


will  be  availa 
copying  at  its 


JMt 


}le  for  inspection  and 
principal  office  in 
accordance  with  Section  4.9{b)(6)(ii)  of 
the  Commissi  on's  Rules  of  Practice  (16 
CFR  4.9(b)(6)  ii)). 

Agreement  Oinlaining  Consent  Order 

In  the  Matter 
Technolog>'.  In ; 
Equity  Partners, 
Kidd,  Kamm  Inv 
partnership,  an  d 
inc.,  a  corporal  on 


of  Wright  Medical 
,  a  corporation.  Kidd,  Kamm 
LP.,  a  limited  partnership, 
esUnents,  L.P.,  a  limited 
Kidd,  Kamm  Investments, 


The  Federal  Trade  Commission 
("Commission"),  having  initiated  an 
investigation  of  the  acquisition  of  all  the 
outstanding  shares  of  common  and 
convertible  preferred  stock  of  Orthomet, 
Inc.  ("Orthomet")  by  Wright  Medical 
Technology,  Inc.  ("WMTI").  a 
subsidiary  of  Kidd.  Kamm  Equity 
Partners.  Inc.  ("KKEP"),  KKEP's  general 
partner.  Kidd,  Kamm  Investments.  L.P. 
( 'KKI'),  and  KKI's  general  partner, 
Kidd,  Kamm  Investments.  Inc.  ("KKI. 
Inc.").  and  it  now  appearing  that  WMTI, 
KKEP,  KKI,  and  KKI.  Inc.,  hereinafter 
sometimes  referred  to  as  "Proposed 
Respondents,"  are  willing  to  enter  into 
an  Agreement  Containing  Consent  Order 
("Agreement")  to  (i)  divest  and  license 
certain  assets,  (ii)  cease  and  desist  from 
certain  acts,  and  (iii)  provide  for  certain 
other  relief: 

It  is  hereby  agreed  by  and  between 
Proposed  Respondents,  by  their  duly 
authorized  officers  and  their  attorneys, 
and  counsel  for  the  Commission  that: 

1.  Proposed  Respondent  WMTI  is  a 
corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Delaware,  with 
its  principal  place  of  business  located  at 
5677  Airline  Road,  Arlington. 
Tennessee  38002. 

2.  Proposed  Respondent  KKEP  is  a 
limited  partnership  organized,  existing, 
and  doing  business  under  and  by  virtue 
of  the  laws  of  the  State  of  Delaware, 
with  its  principal  place  of  business 
located  at  Three  Pickwick  Plaza, 
Greenwich,  Connecticut  06830. 

3.  Proposed  Respondent  KKI  is  a 
corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Delaware,  with 
its  principal  place  of  business  located  c/ 
o  Kidd,  Kamm  &  Company,  9454 
Wilshire  Boulevard.  Suite  920,  Beverly 
Hills.  California  90212. 

4.  Proposed  Respondent  KKI.  Inc.  is  a 
corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Delaware,  with 
its  principal  place  of  business  located  at 
Kidd,  Kamm  &  Company.  9454  Wilshire 
Boulevard.  Suite  920.  Beverly  Hills, 
Cahfomia  90212. 

5.  Proposed  Respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

6.  Proposed  Respondents  waive: 

(a)  any  further  procedural  steps; 

(b)  the  requirement  that  the 
Commission's  decision  contain  a  . 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  all  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  pursuant  to  this 
Agreement;  and 


(d)  any  claims  under  the  Equal  Access 
to  Justice  Act. 

7.  This  Agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
Agreement  is  accepted  by  ihe 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
Agreement  and  so  notify  the  Proposed 
Respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

8.  This  Agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  the  Proposed 
Respondents  that  the  law  has  been 
violated  as  alleged  in  the  draft  of 
complaint,  or  that  the  facts  as  alleged  in 
the  draft  complaint,  other  than 
jurisdictional  facts,  are  true. 

9.  This  Agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  Proposed 
Respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  and  its 
decision  containing  the  following  Order 
to  divest  and  license  and  to  cease  and 
desist  in  disposition  of  the  proceeding, 
and  (2)  make  information  public  with 
respect  thereto.  When  so  entered,  the 
Order  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified,  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  orders.  The  Order  shall  become 
final  upon  service.  Delivery  by  the 
United  States  Postal  Service  of  the 
complaint  and  decision  containing  the 
agreed-to  Order  to  Proposed 
Respondents'  addresses  as  stated  in  this 
Agreement  shall  constitute  service. 
Proposed  Respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  Order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  Order  or  the  Agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  Order. 

10.  Proposed  Respondents  have  read 
the  proposed  complaint  and  Order 
contemplated  hereby.  Proposed 
Respondents  understand  that  once  the 


Order  has  been  issued,  they  will  be 
required  to  file  one  or  more  compliance 
reports  showing  they  have  fully 
complied  with  the  Order.  Proposed 
Respondents  further  understand  that 
they  may  tie  liable  for  civil  penalties  in 
the  amount  provided  by  law  for  each 
violation  of  the  Order  after  it  becomes 
final. 

Order 


It  is  ordered  that,  as  used  in  this 
Order,  the  following  definitions  shall 
apply: 

A.  "WMTI"  means  Wright  Medical 
Technology,  Inc..  its  subsidiaries, 
divisions,  groups  and  affiliates 
controlled  by  WMTI,  and  their 
respective  directors,  officers,  employees, 
agents  and  representatives,  and  their 
respective  successors  and  assigns. 

B.  "KKEP"  means  Kidd,  Kamm  Equity 
Partners,  L.P.,  its  subsidiaries  (including 
WMTIJ,  divisions,  groups  and  affiliates 
controlled  by  KKEP,  and  their 
respective  general  partners,  directors, 
officers,  employees,  agents  and 
representatives,  and  their  respective 
successors  and  assigns. 

C.  "KKI"  means  Kidd,  Kamm 
Investments,  L.P.,  its  divisions,  groups 
and  affiliates  controlled  by  KKI,  and 
their  respective  general  partners, 
directors,  officers,  employees,  agents 
and  representatives,  and  their  respective 
successors  and  assigns. 

D.  "KKI.  Inc."  means  Kidd.  Kamm 
Investments.  Inc.,  its  subsidiaries, 
divisions,  groups  and  affiliates 
controlled  by  KKI,  Inc..  and  their 
respective  directors,  officers,  employees, 
agents  and  representatives,  and  their 
respective  successors  and  assigns. 

E.  "Orthomet"  means  Orthomet,  Inc., 
a  corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Minnesota,  with 
its  principal  place  of  business  located  at 
6301  Cecilia  Circle,  Minneapolis, 
Minnesota  55439. 

F.  "Respondents"  mean  WMTI,  KKEP, 
KKI,  and  KKI.  Inc. 

G.  "Commission"  means  the  Federal 
Trade  Commission. 

H.  "Acquisition"  means  the 
acquisition  by  WMTI  of  outstanding 
shares  of  stock  of  Orthomet  pursuant  to 
a  cash  tender  offer  commenced  on 
October  17. 1994. 

I.  "Mayo"  means  the  Mayo 
Foundation  for  Medical  Education  and 
Research,  a  Minnesota  Charitable 
Corporation,  with  its  principal  place  of 
business  located  at  200  First  Street  SW. 
Rochester,  Minnesota  55439. 

J.  "Mayo  PIP  Orthopaedic  Finger 
Implant  Design"  means  the  Mayo 


proximal  interphalangeal  prosthesis 
design  together  with  modifications, 
enhancements,  and  improvements, 
whether  or  not  patentable,  that  is  the 
subject  of  a  technology  license  contract 
between  Mayo  and  Orthomet  dated  as  of 
December  24, 1992. 

K.  "Mayo  MCP  Orthopaedic  Finger 
Implant  Design"  means  the 
metacarpophalangeal  prosthesis  design 
developed  as  a  cooperative  effort 
between  Mayo  and  Orthomet,  together 
with  modifications,  enhancements,  and 
improvements,  whether  or  not 
patentable,  that  is  the  subject  of  a 
technology  license  contract  between 
Mayo  and  Orthomet  dated  as  of  May  1 . 
1993. 

L.  "Mayo  CMC  Orthopaedic  Finger 
Implant  Design"  means  the 
carpometacarpal  prosthesis  design 
developed  as  a  cooperative  effort 
between  Mayo  and  Orthomet,  together 
with  modifications,  enhancements,  and 
improvements,  whether  or  not 
patentable,  that  is  the  subject  of  a 
technology  license  contract  between 
Mayo  and  Orthomet  dated  as  of  May  1, 
1993. 

M.  "Licensed  Inventions"  means  (1) 
the  Mayo  PIP  Orthopaedic  Finger 
Implant  Design,  (2)  the  Mayo  MCP 
Orthopaedic  Finger  Implant  Design,  and 
(3)  the  Mayo  CMC  Orthopaedic  Finger 
Implant  Design. 

N.  "Technology  License  Contracts" 
means  the  contracts  between  Mayo  and 
Orthomet  (1)  relating  to  the  Mayo  PIP 
Orthopaedic  Finger  Implant  Design  and 
any  amendments  thereto,  (2)  relating  to 
the  Mayo  MCP  Orthopaedic  Finger 
Implant  Design  and  any  amendments 
thereto,  and  (3)  relating  to  the  Mayo 
CMC  Orthopaedic  Finger  Implant 
Design  and  any  amendments  thereto. 

0.  "Orthopaedic  Finger  Implants" 
means  orthopaedic  implants  designed 
for  use  in  the  proximal  interphalangeal 
joint,  the  metacarpophalangeal  joint, 
and  the  carpometacarpal  joint  of  the 
human  hand. 

P.  "Orthomet^ayo  Orthopaedic 
Finger  Implant  Business"  means 
Orthomefs  or  WMTI's  business  of 
researching  and  developing  Orthopaedic 
Finger  Implants  for  eventual 
commercialization  based  upon  the 
Licensed  Inventions. 

Q.  "Orthomet/Mayo  Orthopaedic 
Finger  Implant  Research  Assets"  means 
all  tangible  and  intangible  assets 
constituting  or  otherwise  relating  to  the 
Orthomet/Mayo  Orthopaedic  Finger 
Implant  Business,  including  but  not 
limited  to: 

1.  All  books,  records.  CAD  files  and 
other  documents; 

2.  All  data,  materials,  and  information 
relating  to  the  Orthomet/Mayo 


Orthopaedic  Finger  Implant  Business, 
including,  but  not  limited  to.  FDA 
approvals  for  Orthopaedic  Finger 
Implants,  list  of  clinicians,  clinical 
testing,  surgical  techniques  and 
protocols,  surgical  instrumentation 
design  development,  and  biomechanical 
materials; 

3.  All  intellectual  property,  including, 
but  not  limited  to.  patents  and  patent 
applications,  formulas,  processes, 
technology,  know-how,  trade  secrets, 
manufacturing  information, 
.specifications,  plans,  drawings,  designs 
and  data,  product  prototypes,  and  other 
tangible  embodiments  of  know-how. 
including,  but  not  limited  to.  the 
technology  and  know-how  required  to 
manufacture  commercially  acceptable 
products;  and 

4.  All  products  testing  and  laboratory 
research  data  and  samples,  including, 
but  not  limited  to.  bench  testing,  wear 
testing,  and  materials  testing. 

R.  "Orthopaedic  Finger  Implant 
Licensee"  means  the  party  or  parties, 
other  than  Respondents,  to  whom  Mayo 
licenses  the  Licensed  Inventions. 

5.  "FDA"  means  the  United  States 
Food  and  Drug  Administration. 

T.  "510(k)  Application"  means  an 
application  made  to  the  FD.\  pursuant 
to  21  U.S.C.  §  350(k).  or  successor 
provisions. 

U.  "IDE  Application"  means  an 
application  made  to  the  FD.\  pursuant 
to  21  CFR.  §812.20,  or  successor 
provisions,  for  an  investigational  device 
exemption 

//. 

It  is  further  ordered  ThaV.  A  Within 
five  (5)  days  after  the  date  this  Order 
becomes  final.  Respondents  shall: 

1.  Transfer  to  Mayo  a  full  and 
complete  copy  of  the  Orthomet/Mayo 
Orthopaedic  Finger  Implant  Research 
Assets; 

2.  Grant  Mayo  a  license  to  such  assets, 
where  applicable,  with  full  right  of 
sublicense  thereunder,  in  perpetuity 
and 

3.  Make  any  and  all  such 
arrangements  and  transfers  as  are 
necessary  to  enable  Mayo  to  license  an 
Orthopaedic  Finger  Implant  Licensee. 

B.  Upon  reasonable  notice  and  request 
from  the  Orthopaedic  Finger  Implant 
Licensee.  Respondents  shall  provide 
reasonable  assistance  to  the  Orthopaedic 
Finger  Implant  Licensee  regarding  the 
Orthomet/Mayo  Orthopaedic  Finger 
Implant  Research  Assets  transferred 
pursuant  to  Paragraph  II. ,\  of  this  Order 
Such  assistance  shall  include 
consultation  with  knowledgeable 
employees  of  Respondents  as  the 
Orthopaedic  Finger  Implant  Licensee's 
facilities  or  at  such  other  place  as  is 


462 


thi! 


sa  ;isfactory  to  Respondents 
Ort  lopaedic  Finger  Implant 
a  period  of  lime  sufficient 
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cfensee's  management. 
Respondents  shall  not  be 
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may  require 
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the  transfer  (and  licensing, 
:able)  of  Orthomet/Mayo 
Finger  Implant  Research 

ents  shall  take  such 
necessary  to  maintain  the 
marketability  of  Orthomet/ 
ic  Finger  Implant 
and  to  prevent  the 
removal,  wasting, 
or  impairment  of 
Orthopaedic  Finger 
Research  Assets  except  for 
and  tear. 


As  jets  J 


eiT  i 


It  is  furtln  r  ordered  That :  A.  If 
Respondent ;  do  not,  within  sixj|6) 
months  of  tl  e  date  this  Order  becomes 
final,  obtain  the  Commission's  approval 
for  an  Ortho  saedic  Finger  Implant 
Licensee  pu  suant  to  the  procedures  set 
forth  in  §2.^  1(0  of  the  Commission's 
Rules  of  Pra  ;tice,  16  C.F.R.  §  2.41(0. 
Respondent  ;  shall: 

1.  Take  w  latever  steps  are  necessary 
to  effect  the  immediate  termination  of 
the  Technol  )gy  License  Contracts 
within  five  C)  days  after  the  end  of  the 
six  (6)-mont  i  period; 

2.  After  th  e  termination  of  the 
Technology  Licensee  Contracts,  refrain 
from  entenr  g  into  any  agreement  of  any 
sort  with  Ml  yo  relating  to  the  Licensed 
Inventions  c  r  to  the  Orthomet/Mayo 
Orthopandic  Finger  Implant  Research 
Assets;  and 

3.  Within  len  (10)  days  of  the 
termination  of  the  Technology  License 
Contracts  ordered  in  this  Paragraph, 
divest  to  Ma  yo  absolutely  and  in  good 
faith  the  Ort  lomet/Mayo  Orthopaedic 
Finger  Impli  int  Research  Assets  and 
grant  Mayo,  where  applicable,  a  license 
to  such  asse  s  with  full  right  of 
sublicense  I  lereunder,  in  perpetuity. 
Respondent  ;  shall  retain  no  interest  or 
rights  in  the  Orthomet/Mayo 
Orthopaedic  Finger  Implant  Research 
Assets.  May  )  shall  have  the  exclusive 
power  and  a  uthority  to  grant  a  license 
relating  to  tlie  Licensed  Inventions. 


JMI 


The  purpose  of  licensing  an 
Orthopaedic  Finger  Implant  Licensee 
other  than  Respondents  is  to  ensure  the 
continuation  of  the  Orthomet/Mayo 
Orthopaedic  Finger  Implant  Research 
Assets  as  an  ongoing  research  project  for 
Orthopaedic  Finger  Implants  to  be 
approved  by  the  FDA  for  sale  in  the 
United  States  and  to  remedy  the 
lessening  of  competition  resulting  from 
the  Acquisition  as  alleged  in  the 
Commission's  complaint. 

B.  Upon  reasonable  notice  and  request 
from  the  Orthopaedic  Finger  Implant 
Licensee,  Respondents  shall  provide 
reasonable  assistance  to  the  Orthopaedic 
Finger  Implant  Licensee  regarding  the 
Orthomet/Mayo  Orthopaedic  Finger 
Implant  Research  Assets  divested 
pursuant  to  Paragraph  III.  A  of  this 
Order.  Such  assistance  shall  include 
consultation  with  knowledgeable 
employees  of  Respondents  at  the 
Orthopaedic  Finger  Implant  Licensee's 
facilities  or  at  such  other  place  as  is 
mutually  satisfactory  to  Respondents 
and  the  Orthopaedic  Finger  Implant 
Licensee  for  a  period  of  time  sufficient 
to  satisfy  the  Orthopaedic  Finger 
Implant  Licensee's  management. 
However,  Respondents  shall  not  be 
required  to  continue  providing  such 
assistance  for  more  than  six  (6)  months. 
Respondents  may  require 
reimbursement  from  the  Orthopaedic 
Finger  Implant  Licensee  for  all  the 
actual  hourly  cost  of  pay  and  benefits 
for  Respondents'  personnel  providing 
the  assistance,  and,  if  travel  is  required, 
the  travel  cost  and  per  diem  subsistence 
incurred  by  Respondents  in  providing 
the  assistance  to  the  Orthopaedic  Finger 
Implant  Licensee. 

IV 

It  is  further  ordered  That  Respondents 
shall  not  without  the  prior  approval  of 
the  Commission,  directly  or  indirectly, 
through  subsidiaries,  partnerships,  or 
otherwise: 

A.  For  a  period  often  (10)  years  from 
the  date  this  Order  becomes  final, 
acquire  more  than  1%  of  the  stock, 
share  capital,  equity,  or  other  interest  in 
any  concern,  corporate  or  non- 
corporate, that  (1)  has  filed  a  510(k) 
Application  or  IDE  Application  relating 
to  Orthopaedic  Finger  Implants  or, 
within  two  (2)  years  prior  to  any  such 
proposed  acquisition,  has  announced 
publicly  its  intention  to  submit  either  of 
such  applications,  or  (2)  has  received 
FDA  approval  relating  to  Orthopaedic 
Finger  Implants. 

B.  For  a  period  often  (10)  years  from 
the  date  this  Order  becomes  final, 
acquire  any  assets  (including,  but  not 
limited  to,  any  technology,  know-how, 
and  other  intellectual  property)  that 


relate  to  Orthopaedic  Finger  Implants 
(1)  for  which  a  510(k)  Application  or 
IDE  Application  has  been  filed  or  for 
which  the  intention  to  file  such 
applications  has  been  publicly 
announced  within  two  (2)  years  prior  to 
any  such  proposed  acquisition,  or  (2>for 
which  FDA  approval  has  been  received. 
The  foregoing  prohibition  shall  not 
apply  to  (i)  the  acquisition  of  malerials. 
supplies,  inventory,  testing  equipment 
or  manufacturing  equipment  in  the 
ordinary  course  of  business,  or  (ii)  the  ' 
acquisition  of  product  evaluations  and 
product  testing  and  laboratory  resean  h 
data  (relating  to  Orthopaedic  Finger 
Implants  owned  by  Respondents), 
including,  but  not  limited  to,  bench 
testing,  wear  testing  and  materials 
testing,  from  outside  laboratories, 
outside  testing  facilities  or  other  third 
parties,  in  the  ordinary  course  of 
Respondents'  business. 

C.  For  a  period  often  (10)  years  from 
the  date  the  Technology  License 
Contracts  are  terminated  pursuant  to 
Paragraph  III.  A  of  this  Order,  enter  into 
any  agreement  with  Mayo  relating  to 
Orthopaedic  Finger  Iniplants. 

V 

It  is  further  ordered  That, 

A.  Within  sixty  (60)  days  after  the 
date  this  Order  becomes  final  and  every 
sixty  (60)  days  thereafter  until 
Respondents  have  fully  complied  with 
the  provisions  of  Paragraphs  II  and  III  of 
this  Order,  Respondents  shall  submit  to 
the  Commission  a  verified  written 
report  setting  forth  in  detail  the  manner 
and  form  in  which  they  intend  to 
comply,  are  complying,  and  have 
complied  with  Paragraphs  II  and  III  of 
this  Order.  Respondents  shall  include  in 
their  compliance  reports,  among  other 
things  that  are  required  from  time  to 
time.  »  full  description  of  the  efforts 
being  made  to  comply  with  these 
Paragraphs  of  this  Order,  including  a 
description  of  all  substantive  contacts  or 
negotiations  undertaken  by 
Respondents,  and  assistance  offered  by  . 
Respondents  to  Mayo  for  accomplishing 
the  provision  (and  licensing,  where 
applicable)  of  Orthomet/Mayo 
Orthopaedic  Finger  Implant  Research 
Assets  required  by  this  Order,  including 
the  identity  of  all  parties  contacted  by 
Respondents.  Respondents  shall  include 
in  their  compliance  reports  copies  of  all 
written  communications  to  and  from 
such  parties,  all  internal  memoranda, 
and  all  reports  and  recommendations 
concerning  the  requirements  of 
Paragraphs  II  and  III  of  this  Order. 

B.  One  (1)  year  from  the  date  this 
Order  becomes  final,  annually  for  the 
next  nine  (9)  years  on  the  anniversary  of 
the  date  this  Order  becomes  final,  and 


at  other  times  the  Commission  may 
require,  Respondents  shall  file  with  the 
Commission  verified  written  reports 
setting  forth  in  detail  the  manner  and 
form  in  which  they  have  complied  and 
are  complying  with  Paragraph  IV'  of  this 
Order. 
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It  is  further  Ordered  That,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  Order, 
Respondents  shall  permit  any  duly 
authorized  representatives  of  the 
Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
Respondents,  relating  to  any  matters 
contained  in  this  consent  order;  and 

B.  Upon  five  (5)  days'  notice  to 
Respondents,  and  without  restraint  or 
interference  from  Respondents,  to 
interview  officers  of  employees  of 
Respondents. 

VII. 

It  is  further  Ordered  That 
Respondents  shall  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in 
Respondents  such  as  dissolution, 
assignment,  sale  resulting  in  the 
emergence  of  a  successor,  or  the 
creation  or  dissolution  of  subsidiaries  or 
any  other  change  that  may  affect 
compliance  obligations  arising  out  of 
the  Order. 

VIII. 

It  is  further  ordered  That, 
notwithstanding  any  other  provision  of 
*  this  Order,  this  Order  shall  terminate 
twenty  (20)  years  from  the  date  this 
Order  becomes  final. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission 
( "Commission")  has  accepted 
provisionally  an  agreement  containing  a 
proposed  Consent  Order  from  Wright 
Medical  Technology,  Inc.  ("Wright  ").  a 
subsidiary  of  Kidd,  Kamm  Equity 
Partners,  LP.  ("KKEP"),  a  limited 
partnership,  KXEP's  general  partner, 
Kidd,  Kamm  Investments,  LP  ("KKI"), 
and  KKI's  general  partner,  Kidd,  Kamm 
Investments.  Inc.  (collectively,  ihe 
■Respondents"),  under  which 
Respondents  would  transfer  and  license 
certain  assets  relating  to  orthopaedic 
finger  implants  as  well  as  cease  and 
desist  from  certain  acts. 

The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty 


(60)  days  for  reception  of  comments  by 
interested  people.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  Order. 

On  October  17,  1994.  Respondents 
commenced  a  cash  tender  offer  to 
acquire  substantially  all  of  the 
outstanding  shares  of  common  and 
convertible  preferred  stock  issued  by 
Orthomet.  Inc.  ("Orthomet").  The 
proposed  complaint  alleges  that  the 
proposed  acquisition,  if  consummated, 
would  constitute  a  violation  of  Section 
7  of  the  Clayton  Act,  as  amended.  15 
U.S.C.  §  45  in  the  maritet  for  the  sale  of 
orthopaedic  implants  used  or  intended 
for  use  in  the  human  hand  approved  by 
the  United  States  Food  and  Drug 
Administration  ("FDA")  and  in  the 
market  for  the  research  and 
development  of  such  orthopaedic 
implants. 

For  the  past  several  years.  Orthomet 
has  been  the  exclusive  licensee  of  the 
Mayo  Foundation  for  Medical  Education 
and  Research  ("Mayo  Foundation") 
relating  to  certain  orthopaedic  joint 
implants  used  or  intended  for  use  in  the 
human  hand  originally  designed  by 
orthopaedic  surgeons  working  at  the 
Mayo  Foundation.  During  that  p>eriod 
Orthomet  worked  alongside  the  Mayo 
Foundation  to  develop  and  refine  the 
Mayo  Foundation's  original  design  with 
a  goal  towards  eventual 
commercialization.  As  a  result  of  the 
proposed  acquisition,  the  exclusive 
license  agreements  between  Orthomet 
and  the  Mayo  Foundation  relating  to  the 
orthopaedic  implants,  which  have  since 
been  made  non-exclusive,  would  be 
assigned  to  Wright. 

The  proposed  Consent  Order  provides 
that  within  five  (5)  days  of  the  Order 
becoming  final.  Respondents  shall 
transfer  to  the  Mayo  Foundation  a 
complete  copy  of  all  assets  relating  to 
Orthomet's  business  of  researching  and 
developing  orthopaedic  implants  used 
or  intended  for  use  in  the  human  hand 
and.  where  applicable,  grant  to  the 
Mayo  Foundation  a  license  to  such 
assets  with  full  rights  of  sublicense  in 
perpetuity.  The  proposed  Consent  Order 
is  intended  to  free  the  Mayo  Foundation 
to  find  another  non-exclusive  licensee, 
in  addition  to  Wright,  to  develop  for 
eventual  commercialization  orthopaedic 
implants  used  or  intended  for  use  in  the 
human  hand. 

In  the  event  that  the  Mayo  Foundation 
has  not  found  another  non-exclusive 
licensee  acceptable  to  the  Commission 
within  six  (6)  months  of  the  date  the 


proposed  Consent  Order  becomes  final. 
Respondents  shall  take  whatever  steps 
are  necessar\'  to  terminate  the  license 
agreements  between  the  Mayo  '' 

Foundation  and  Wright  relating  to 
orthopaedic  implants  used  or  intended 
for  use  in  the  human  hand  and  divest 
to  the  Mayo  Foundation  all  assets 
relating  to  Orthomet's  business  of 
researching  the  developing  orthopaedic 
implants  used  or  intended  for  use  in  the 
human  hand.  The  Mayo  foundation 
shall  then  be  free  to  license,  whether 
exclusively  or  non-exclusively.  any  firm 
other  than  Respondents  to  develop  for 
eventual  commercialization  orthopaedic 
implants  used  or  intended  for  use  in  the 
human  hand. 

Under  the  provisions  of  the  Order. 
Respondents  are  also  required  to 
provide  to  the  Commission  a  report  of 
their  compliance  with  the  transfer  and 
divestiture  provisions  of  the  Order 
within  sixty  (60)  days  following  the  date 
this  Order  becomes  final,  and  every 
sixty  (60)  days  thereafter  until 
Respondents  have  either  transferred  or 
completely  divested  all  assets  relating  to 
Orthomet's  business  of  researching  and 
developing  orthopaedic  implants  used 
or  intended  for  use  in  the  human  hand. 
The  proposed  Order  will  also  require 
Respondents  to  cease  and  desist  for  ten 
(10)  years  from  acquiring,  without 
Federal  Trade  Commission  approval, 
any  interest  in  any  firm  that  either  has 
received  FDA  approval  to  market 
orthopaedic  implants  used  or  intended 
for  use  in  the  human  hand  in  the  United 
States  or  has  filed  a  510(k)  or 
investigational  device  exemption 
( 'IDE")  application  for  approval  from   . 
the  FDA  or  has  publicly  announced  its 
intention  to  do  so.  The  proposed  Order 
also  requires  the  Respondents,  for  ten 
years,  to  seek  Federal  Trade 
Commission  approval  before  acquiring 
any  assets  relating  to  market 
orthopaedic  implants  used  or  intended 
for  use  in  the  human  hand  for  which  a 
510(k)  or  IDE  application  has  been  filed 
or  for  which  the  intention  to  file  such 
applications  has  been  publicly 
announced,  or  for  which  FDA  approval 
has  been  received.  Finally,  in  the  event 
that  Respondents  are  required  to 
terminate  their  license  agreements  with 
the  Mayo  Foundation,  the  proposed 
Order  will  also  prohibit  Respondents  for 
ten  (10)  years  from  entering  into  any 
agreement  with  the  Mayo  Foundation 
relating  to  orthopaedic  implants  used  or 
intended  for  use  in  the  human  hand, 
without  Federal  Trade  Commission 
approval.  One  year  from  the  date  the 
Order  becomes  final  and  annually 
thereafter  for  nine  (9)  years. 
Respondents  will  be  required  Jo  provide 
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BILLING  CODE  fl^MM)1-M 


[DlrtC-3544] 

Columbia/HiCA  Healthcare 
Corporation;  Prohibited  Trade 
Practices,  apd  Affirmative  Corrective 
Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 


summary:  Ir  settlement  of  alleged 
violations  o  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  permi  s,  among  other  things,  the 
hospital  coripany  to  complete  its 
acquisition  )f  Medical  Care  America, 
but  requires  it  to  divest  the  Alaska 
Surgery  Center  within  twelve  months  to 
a  Commissi  )n-approved  entity.  If  the 
transaction  s  not  completed  in  the 
designated  i  ime  frame,  the  respondents 
are  required  to  permit  the  Commission 
to  appoint  a  trustee.  In  addition,  the 
consent  ord;r  requires  the  respondent, 
for  ten  year  ,  to  obtain  Commission 
approval  be  ore  acquiring  an  interest 
worth  more  than  $1  miUion  in  any 
outpatient  surgical  services  facility  in 
Anchorage,  Alaska,  and  before  selling 
such  an  interest  to  any  entity  that 
operates  an  outpatient  surgical  services 
facility  in  ^  nchorage,  Alaska. 
DATES:  Com  plaint  and  Order  issued 
December  a  1994.' 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Horoihak,  FTC/S-3115, 
VVashingtoij,  DC  20580,  (202)  326-2756. 
supplemeniIary  information:  On  Friday. 
September  iS,  1994,  there  was 
published  i  i  the  Federal  Register,  59  FR 
48883,  a  pniposed  consent  agreement 
with  analysis  In  the  Matter  of  Columbia/ 
HCA  Healtl  care  Corporation,  for  the 
purpose  of  ioliciting  public  comment. 
Interested  j  arties  were  given  sixty  (60) 
days  in  whi  ch  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  fc  rm  of  the  order. 


'  Copies  of 
Order  are  avai 
Reference 
Avenue,  NW 


till 


JMI 


e  Complaint  and  the  Decision  and 
I  able  from  the  Commission's  [^iblic 
Brai  ch,  H-130, 6th  Straet  &  Pennsylvania 
Washington.  DC  20580. 


No  cortiments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  divest,  as  set  forth  in  the 
proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interpret 
or  apply  sec.  5.  38  Stat.  719,  as  amended;  sec. 
7.  38  Stat.  731.  as  amended;  15  U.S.C.  45, 18) 

Benjamin  I.  Berman, 

Acting  Secretary 

|FR  Doc.  95-92  Filed  1-3-95; fl:45  ami 
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[File  No.  932  3357] 

Abovo,  Inc.,  et  al.;  Proposed  Consent 
Agreement  Witti  Analysis  to  Aid  Public 
Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  atcepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  Massachusetts 
company  and  its  president  ft"om  making 
false  or  unsubstantiated  performance 
claims  about  any  communication  aid 
they  offer  in  the  future,  and  fi-om 
making  representations  concerning  the 
efficacy  of  their  communication  devices 
in  enabling  individuals  with  disabilities 
to  communicate  through  facilitated 
communication,  unless  the  respondents 
have  competent  and  reliable  scientific 
evidence  to  substantiate  the 
representation. 

DATES:  Comments  must  be  received  on 
or  before  March  6, 1995. 
ADDRESSES:  Comments  should  be 
directed  to:  FTCyOffice  of  the  Secretary, 
Room  159,  6th  St.  and  Fa.  Ave.,  NW., 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Klurfeld  or  Kerry  O'Brien.  San 
Francisco  Regional  Office,  Federal 
Trade  Commission,  901  Market  St.. 
Suite  570.  San  Francisco.  CA  94103, 
(415) 744-7920. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721. 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 


of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9  (b)(6)(ii)  of 
the  Commission's  Rules  of  Practices  (16 
CFR  4.9(b)(6)(ii)). 

In  the  Matter  of:  Abovo,  Inc..  a  corporation, 
and  Susan  L.  L.akso,  individually  and  as  an 
officer  of  said  corporation. 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Abovo,  Inc.. 
a  corporation,  and  Susan  L.  Lakso, 
individually  and  as  an  officer  of  said 
corporation  ("proposed  respondents"), 
and  it  not  appearing  that  proposed 
respondents  are  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  the  use  of  the  acts  and 
practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
Abovo,  Inc.,  by  its  duly  authorized 
officer,  and  Susan  L.  Lakso,  individually 
and  as  an  officer  of  said  corporation, 
and  their  attorney,  and  counsel  for  the 
Federal  Trade  Commission  that: 

1.  Proposed  respondent  Abovo,  Inc.  is 
a  corporation  organized,  existing  and 
doing  business  imder  and  by  virtue  of 
the  laws  of  the  State  of  Massachusetts, 
with  its  office  and  principal  place  of 
business  located  at  Cabotville  Industrial 
Park,  165  Front  Street,  4th  Floor,  B 
Building,  in  the  City  of  Chicopee,  State 
of  Massachusetts. 

Proposed  respondent  Susan  Lakso  is 
an  officer  of  said  corporation.  She 
formulates,  directs  and  controls  the 
policies,  acts  and  practices  of  said 
corporation  and  her  address  is  the  same 
as  that  of  said  corporation. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

3.  Proposed  respondents  waive: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law;  and 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 


information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  the 
proposed  respondents,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
of  facts,  other  than  jurisdictional  facts, 
or  of  violations  of  l^w  as  alleged  in  the 
draft  of  complaint. 

6.  This  agreement  contemplates  that, 
if  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (a)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  and  its 
decision  containing  the  following  order 
to  cease  and  desist  in  disposition  of  the 
proceeding  and  (b)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  proposed  respondents'  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondents  waive 
any  right  they  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  Proposed 
respondents  understand  that  once  the 
order  has  been  issued,  they  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  they  have  fully 
complied  with  the  order.  Proposed 
respondents  further  understand  that 
they  may  be  liable  for  civil  penalties  in 
the  amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 


Order 

Definitions 

For  the  purposes  of  this  Order,  the 
following  definitions  shall  apply: 

A.  The  term  "Communication  Aid" 
means  any  alphabet  display  chart, 
computer,  typevvTiter  or  other  device, 
which  is  created  or  marketed  for  use  by 
persons  with  communication 
impairments,  including  the  "Abovo 
Personal  Communicating  Device." 

B.  The  term  "Facilitated 
Communication"  means  any  method  or 
technique  or  process  that  entails  an 
individual  providing  physical  support 
to  a  person  with  a  communication  aid. 

I 

It  is  ordered  that  respondents,  Abovo. 
Inc.,  a  corporation,  its  successors  and 
assigns,  and  its  officers,  and  Susan  L. 
Lakso,  individually  and  as  an  officer 
and  director  of  said  corporation,  and 
respondents'  agents,  representatives  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  coruiection  with  the 
manufacturing,  labelling,  advertising, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  any  communication  aid, 
in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  fi-om  misrepresenting, 
in  any  manner,  directly  or  by 
implication,  that  such  product  enable 
autistic  and/or  mentally  retarded 
individuals  to  communicate  through 
facilitated  communication. 

II 

It  is  further  ordered  that  respondents. 
Abovo,  Inc.,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
and  Susan  L.  Lakso,  individually  and  as 
an  officer  and  director  of  said 
corporation,  and  respondents'  agents, 
representatives  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  the  manufacturing,  labelling, 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  any 
commimication  aid,  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  fi-om 
representing,  in  any  manner,  directly  or 
by  implication,  that  such  product 
enables  individuals  with  disabilities  to 
commimicate  through  facilitated 
communication,  unless  such 
representation  is  true  and,  at  the  time  of 
making  such  representation, 
respondents  possess  and  rely  upon 
competent  and  reliable  scientific 
evidence  that  substantiates  the 
representation.  For  purposes  of  this 


Order,  "competent  and  reliable 
scientific  evidence"  shall  mean  tests, 
analyses,  research,  studies  or  other 
evidence  based  on  the  expertise  of 
professionals  in  the  relevant  area,  that 
has  been  conducted  and  evaluated  in  an 
objective  manner  by  persons  qualified  to 
do  so,  using  procedures  generally 
accepted  in  the  profession  to  yield 
accurate  and  reliable  results. 

Ill 

It  is  further  ordered  that  respondents. 
Above,  Inc.,  a  corporation,  its  successors 
and  assigns,  and  its  officers,  and  Susan 
L.  Lakso,  individually  and  as  an  officer 
and  director  of  said  corporation,  and 
respondents'  agents,  representa'.ives  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
manufacturing,  labelling,  advertising, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  any  communication  aid. 
in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  representing,  in 
any  manner,  directly  or  by  implication, 
the  performance  or  attributes  of  any 
such  product,  unless,  at  the  time  of 
making  such  representation, 
respondents  possess  and  rely  upon 
competent  and  reliable  scientific 
evidence,  that  substantiates  such 
representation. 

IV 

It  is  further  ordered  that  for  five  (5) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondents,  or  their  successors 
and  assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

A.  All  materials  that  were  relied  upon 
in  disseminating  such  representation; 
and 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations  or  other  evidence  in 
their  possession  or  control  that 
contradict,  qualify,  or  call  into  question 
such  representation,  or  the  basis  relied 
upon  for  such  representation,  including 
complaints  fi-om  consumers. 


It  is  further  ordered  that  respondents 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  the  effective 
date  of  any  proposed  change  in  the 
corporate  respondent  that  may  affect 
compliemce  obligations  under  this  Order 
such  as  dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation(s),  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation(s). 
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withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  fma^ 
the  agreement's  proposed  order. 

This  matter  concerns  the  advertising 
of  th»"Abovo  Personal  Communicating 
Device"  t" Above  FCD"L  a 
communication  aid  for  individual.s  wilh 
disabililie.s.  The  Commission's 
complaint  (harges  that  respondsnts' 
advertising  contained  false  and. 
unsubstantiated  representation.s 
concerning  the  effu;at:y  of  this 
commundcatioi)  aid  in  enabling 
individuals  with  comnuiiiicatiou 
disabilities  to  communicate  through 
facilitated  communication.  Facilit{it«d 
communication  is  a  tei.hni(ji;e  th«t. 
among  other  things,  entails  an 
individual  providing  physical:  support 
to  a  person  with  a  comiminication 
impaiFm«nt.  while  tJ^at  person  types  or 
point.s  to.a  commiinicatiian  aidi,  suchias 
the  Abovo  PCD; 

Sperifically.  the  compJaint  allieges 
that  respondwnrs  frilsely  repres«nJed  tJiMt 
the  Abowo  PCD  enabJes  aiUi.stk  and 
mentaJJy  netai^dedi  iadividusUs  to. 
communicate  through'  feciJiCatedt 
conmumieation.  The  coniplaint  aiso 
alleges  that  the  respondvntis  lacked 
substantiation  Ibr  its  ciaixn  that  the 
Abovo  PCD) errablRS.  iiTdiwitkials  who  am 
disabled  an  a  ne.sult  of  apiraxiav  motor 
speech  disorders,  RfcTT  Syndrome, 
stroke,  tracheotomy,  laryogeaii cancer, 
traumatiG  brain  ittjury,  Alzheimer's 
disea.se,  PHrLiiison  s  diMesse,  muMpht 
.sclerosis,  muscuilar  dystrophy,  and/'nr 
cerebral  pal.sy  ta(cammunii:ate  through 
facilitated  communication. 

The  proposed  consent  order  contains 
provisions  dtesigned  to  rBmedy  tlie 
violations  f;harged  and  to  prevent  the 
respondents  from  engaging  in  simifar 
aiH  and'  practiees  rn  the  ftifure-. 

Pan  I  of  the  proposed' order  prohihifs 
respondents  from- misrepresenting  that 
any  c:ommimiration  aid  enables  auti.stic 
or  mentally  rt^tarded  individuals  t<j 
c.omTn«ni<;ate  through  facilitated 
communication. 

As  fencing-in  reliwf.  Part  ll'of  ttie 
proposed  order  provides  that,  if 
respondents  repreijent  ttiat  a 
comnumication  aid  enafrles  individuals 
with  disabilitii^s  to  romnnniicate 
through  facilitated  commnnirjirion.  tfte 
representation  must  be  tme  and' 
respondents  mnst  possess  competent* 
and  reliaWc  scientific  evidence  that 
substantiates  the  representation.  In 
addition,  Part  III  of  the  proposed  order 
prohibits  rcsponi+enfs"  from  rppn?.senting 
the  performance  or  atrrihutes  of  a 
•.ommunicalfon  aid  unless  they  possess 
and  refy  upon  competent  and  reliablie 
evidence,  which  when  appropriate  must 
be  tximpHt^nt  and'  relisfofe  scfentiRc 


evidence,  to  substantiate  the 
representation. 

The  proposed  order  also  requires 
respondents  to  maintain  material's  relied 
upon  to  substantiate  claims  covered  by 
the  order;  ta  provide  a  copy  of  the 
consent  agreement  to  their  employees 
involved  in  t4ie  preparation  and 
placement  of  respondents' 
advertisements,  orin  communication 
with  respondents'  customers  or 
prospective  customers;  to  notify  the 
Commission,  of  any  change  in  tha 
corportita  structure  that  might  affect 
«;ompJ}an<:e  with  the  order;  to  notify  tlie 
Commis.sion  of  certain  changes  in  the 
business  or  employment  of  tiie  named 
individual  respondent;  and  to  file  one  or 
more  reports  detafling  compliance  with 
the  order. 

The  purpose  of  this  analysts  is  tn 
facilitate  public  comment  on  the 
propased  order,  ll  is  not  intended  tw 
constitute  an  ofilciai'  interpretation  of 
the  agpeeraeiit  and"  proposed  ord<»r  or  to 
modify,  in  any  way  their  tserm.s. 
Benjamin  1.  Kerman, 
Acting  Sm-TPlury. 

IFRDhi?.  45-«l  FHed'T-:J-95;.at4!iain| 
BiLUfiG  CODE  erso-ou-M 


[Dkt  OOS45] 

Chemopharm  Laboratory  Inc.,  d/b/aCP 
Industries;  Prohibited  Trade  Practices, 
and  Affirmative  Corrective  Actions 

agency:  Feiiterd  Tradie  eommissioji. 
ACTION:  Consent  ordier. 

SUMMARY:  hv  setlihMnent  of  aHeged 
violaiious  of  federal'  lew  pruhihitjng 
unfair  aids  and  pnactdtces  and  unfair 
methods  of  competitions  this  consent 
order  prohibits,  amoii);  oilier  tilings,  a 
Utah  corporation  thai  markets  theit^e 
melting  product,  Superior  Sno-N^ice,. 
from  making  any  euviromnantaJ  beHefilt 
claim  about  any  product  unless  it 
pos-sesses  and  relies  on  competent  and. 
reliable  scientific  evidence  to. 
substantiate  the  claims.  In  addition,  the 
respondent  is  prohibited  from 
misrepresenting  the  existence  or 
«:ontents  of  any  testier  study. 
DATES:  Complaint  and' Order  issued 
De« . ember  »>,  Ul!**.' 

FOR  FURTMEB  INFORMATION  CONTACT:  t. 
Steven  BSkerorlVftiryTortiBriee,  Chicago 
Regional  Olfitce,  Fwderal  Trade 
Commissioni,  5?t  Eae?t  Monroe S>.,  .Siiite 
14.37,  Chicago.  11.  RWR03  i:n2)  .T53- 


' (JjpiiiKuSltlrOOiiiii^inl  atul'ttir  l9irrieionMn<4t 
ttidei  are  available  from  the  (kjmmissiun's  Ptiblli; 
Kef(>rem:e  Branch,  H-130,  6th  Street  a  Pcnn.iylvanUi 
Av«>nur,  N.VV..  Wahhiiigtoii.  U.C  205«0. 


SUPPLEMENTARY  INFORMATION:  On 

Tuesday,  September  27, 1994,  there  was 
published  in  the  Federal  Register,  59  PR 
49245,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of 
Chemopharm  Laboratory  Inc.,  d/b/a  CP 
Industries,  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings,  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat  721;  15  U.S.C.  46.  Interprets 

or  applies  sec.  5,  38  Stat.  719,  as  amended; 

15  U.S.C.  45) 

Beniamin  I.  Herman, 

Acting  Secretary. 

(FR  Doc.  95-93  Filed  1-3-95;  8:45  am) 

BILUNG  CODE  CTSO-OI-M 


[File  No.  932  3356] 

Louis  Bass,  Inc.;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  Wisconsin 
corporation,  doing  business  as 
Crestwood  Company,  from  making  false 
or  unsubstantiated  performance  claims 
about  any  communication  aid  it  offers 
in  the  future,  and  from  making  , 

representations  concerning  the  efficacy 
of  the  communication  devices  in 
enabling  individuals  with  disabilities  to 
communicate  through  facilitated 
communication,  unless  the  respondent 
has  competent  and  reliable  scientific 
evidence  to  substantiate  the 
representation. 

DATES:  Comments  must  be  received  on 
or  before  March  6, 1995. 

ADDRESSES:  Conunents  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave..  N.W., 
Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Klurfeld  &r  Kerry  O'Brien,  San 
Francisco  Regional  Office,  Federal 
Trade  Commission,  901  Market  St., 


Suite  570,  San  Francisco.  CA.  94103. 
(415)  744-7920. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(fl  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Louis  Bass, 
Inc.  (d/b/a  Crestwood  Company),  a 
corporation,  and  it  now  appearing  that 
Louis  Bass,  Inc.  (d/b/a  Crestwood 
Company),  a  corporation,  hereinafter 
sometimes  referred  to  as  proposed 
respondent,  is  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  firom  the  use  of  the  acts  and 
practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
Louis  Bass,  Inc.  (d/b/a  Crestwood 
Company),  by  its  duly  authorized 
officer,  and  its  attorney,  and  counsel  for 
the  Federal  Trade  Commission  that: 

1.  Proposed  respondent  Louis  Bass. 
Inc.  is  a  corporation  organized,  existing 
and  doing  business  under  and  by  virtue 
of  the  laws  of  the  State  of  Wisconsin, 
with  its  office  and  principal  place  of 
business  located  at  6625  North  Sidney 
Place,  in  the  City  of  Glendale.  State  of 
Wisconsin. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

3.  Proposed  respondent  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Conunission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law;  and 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement. 

4.  "Tnis  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it.  together  with  the  draft 
of  complaint  contemplated  thereby,  will 


be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  the 
proposed  respondent,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent  of 
facts,  other  than  jurisdictional  facts,  or 
of  violations  of  law  as  alleged  in  the 
draft  of  complaint. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (a)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  and  its 
decision  containing  the  following  order 
to  cease  and  desist  in  disposition  of  the 
proceeding  and  (b)  make  information 
pubUc  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Etelivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  proposed  respondent's  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  Proposed 
respondent  understands  that  once  the 
order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  it  has  fully 
complied  with  the  order.  Proposed 
respondent  further  imderstands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  become* 
final.  ^ 


4S8 
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Order 
Definitions 

For  the  purposes  of  this  order.  t&« 
falTowingdeilDLtions  shall  applyr 

A.  Thelerm  "CommiinicatiQn  aid" 
means  any  alphabet  display  chart,, 
computer;  typewriter  or  other  device, 
which  is  ^ated  or  marketed  for  use  by 
persons  \iHth  communicatian 
impairments,  inchidmg  the  "Ctestalk" 
and  "Canim.  Communicator.* 

B.  The  (enn  "Facilitated 
Communication"  means  any  ine diod  or 
teckmqut  or  peocess  that  entails  an 
indivitbid  proviiiuig  physical  auppost 
\o  a  person  with  »  eommumcatian 
impainBeiit,.  wfaii»  that  peraoB  t^es  or 
poiiit«to  a  Gammunicadon  auL 

It  is  ermntfAat  resptmdtent.  touia 
Baas.  Inc.  (d/^a/  Ctestwood  Company). 
a  corporation,  its  successors  and 
assigRs,  and  its  officers,  agents. 
1  epmseirtatiTyey  anrf  employees,  cfirectly 
or  Afeugfr  any  eorporatien,  subsidiary. 
^kviaiejt  dr  o^er  device,  in  connection 
with  A«  nanulacl^iring,  lafoeifng. 
adveitiaiMg,  promotion.  eSehng  fior  saJie. 
sale,  mf  d^^utien'  ef^any 
coraauffiilcatioa  aid,,  m  or  affecting 
cammercr.  as  "conamce"  as  defined  m 
the  Feitesi  Ttadk  Cemaiissioif  Act,  do 
forthwith!  cease  ai«t  desist  from 
misaK|B«9CBtiii^  ia  airy  manner, 
dinetiy  cr  by  iinpiicat^,-  that  such 
ftoJntet  aubtes  autistiG  iiidiwiduais  to 
comiBMii^iato  dpoogb  ftiriKlaftp<t 
commwtdcationL 


n. 

It  is  fuather  ordered  that  respondeni, 
Louis  Bas.  Inc.  [d/bJa  Crestw«od 
Companyl),  a  corporation,  its  successors 
and  assigns,  and  its  officers,  agents. 
repre£»ntalives  and  employees,  directly 
or  thrc',^,n  any  corporation,  subsidiary, 
division  ( ir  other  device,  in  connection 
with  he  n  lanufacturing,.  labeling, 
advertisii  ig,  promotion,  offering  for  safe, 
safe.,  or  d;  stribution  of  any 
communi  cation  aid.  in  or  affecting 
commerc !.  as  "conmierce"  as  defined  in 
the  Feder  il  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from 
reptesenlf  ng,  in  any  manner,  directly  or 

tion.  that  such  product 
idividuals  with  disabilities  to 
ta  through  facilitated 

ation.  ualess  such 

itioB  is  true  and,  at  the  time  of 

ch  reprsseatation,  respondent 
possessed  and  rehes  upon  coropetont 
and  mllafcle  scientiiic  evidence  that 
substantiates  the  representatioa..  For 
purposesiof  this  Qrdes,  "competent  and 
reliable  scienti&c  evidence"  shall  mean 
tests,  analvses,  research,  studies  or  other 


by  impli 
enables 


mciking 


JMI 


evidimee  based  on  the  expertise  <sf 
professionals  in  the  rele»€mt  area,  that 
ha»  been  conducted  and  evaluated  in  aa 
objective  manner  by  persons  qualified  to 
d*>  so,  using  procedures  generally 
accepted'  in  the  profession  to  yield 
acoizate  and  reliable  cesultsi. 

ni. 

ft  jfe^rliier  ordered' that  respondent- 
Louis  Bass,  Inc.  (d/b/a  Ciestwoodi 
Company],  a  corporation,  its  successors 
and  assigns,  and  its  officers  agents, 
representatives  and  employees,  dtzectly 
or  through  any  cwpocation,  suhsidiatyv 
diiviaioDi  or  other  device,  in  connectioai 
with  the  manufacturing,  labelling,, 
advertising,  promotion,  offering  for  sale, 
sale,  or  dteAributioB  of  ao-j 
comrauaieatieo  aid^  i»  oi  aiileetin^ 
commerce,  as  "commewre^  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
foTthwitfr  cease  and  desist  from 
representing,  in  any  manner,  directly  or 
by  impUcation,  the  perforraaiKe  or 
attributes  of  any  such  pro<&iet.  unless^  at 
the  time  of  making  such  nrpresentadon, 
respondent  possesses  and  relies  upon> 
coospirtenl;  and  rehable  avidencr,  w^licll: 
when  apprapnatie  nuut  bo  eompetent 
and  reliahle  scientific,  evidence,  that 
substaattaCes  mch  representation. 

It  is  farther  ordered  that  for  five  (3) 
yeoca  after  the  last  date  of  dtssamiaotiaii 
ol  any  npiesentatiaD  covered  by  this 
Ch'der.  resp(»dsnt,  or  its  saceessara  «id 
assigns,  shaU  aiaiiitai»  and>  upon, 
request  make  available  to  idte  Federal! 
Trade  Comniission  fior  inspection'  audi 
copying: 

A.  AM'  materials  that  were  neiud  upmi 
in  disseminatiag  such  representation^ 
and 

B,  AU  tests,  reports^  tisidies,.  surveys, 
demonstrations  or  ather  evidence  in  its 
possession  or  control  that  contradict, 
qualitfy,  or  caU'  into  question  such 
repfesenttation,  or  tbe  basis  relied  upon 
for  such  representation,  including 
compl^nta  from  consumers^^ 


It  is  huther  ordeisedthat  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  the  effiective 
date  of  any  proposed  change  in  the 
respondoit  that  may  affect  coraplianes 
obligations  under  this  Order  such  a» 
dissolution,  assignment,  or  sale 
resulting  in  the  emergencry  of  a 
successor  corporatioMs).  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation(aji. 

VI. 

It  i&furtba'  orefeied'that  Che  corporate- 
respondent  sfaallvwiChia  sixty  (60)  days- 
frmn  the  date  of  sflrviee  of  this  Order 
opon.  it,  distiibtUie  a  copy  of  this  Ot:der 


to  each'  of  its  officers,  agents, 
representatives,  Heensees.  independent 
contractors,  and  employees  involved  m 
the  preparation  and  placement  of 
advertisements  or  promotional 
raateriale.  or  is  in  communication  with 
customers  or  prospective  customers,,  or 
who  has  any  responsibilities  with 
pespect  to  the  subject  matter  of  this 
Order;  and  for  a  period  ef  three  (3^* 
years,  from  the  diate  ef  issuance  ef  thfa 
Order,  distribute  a  copy  of  this  Order  to 
all  of  respondent's  future  such  officerSt 
agents,  representatives,  licensees^ 
independent  contractors,  and 
employees. 

VTT. 

ft  i&  further  ordered  that  respondent 
shall,  withia<  sixty  (60)  days  from  the 
date  of  service  of  this  Order  upon  it,,  and 
at  such  other  times  as  the  Com  mission 
may  require,  file  with  the  Commissioi* 
a  report,  in  writing,  setting, ferth.  in 
detail  the  manner  and  form  in  which,  it 
has  complied  with  this  Order. 

Analysis  of  Proposed  Caaaeai  OdertA 
Aj'd  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final' 
approval,  tO' a  proposed  consent  SEdei 
from  respondent  Louie  Bass,  Inc.,  d/b/a 
Crestwood  Company, »  Wisconsin 
corporation. 

Tbe  proposed  consent  oidcr  has  been 
placed  on  the  public  record  for  sixty 
(£0)  days  for  reception  of  comments  by 
interested:  persons.  Commeots  received 
during  this  period  will  become  part  of 
the  public  recard.  Ahnr  sixty  (63)  days, 
the  Comniission  will  again  review  itor 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

This  matter  concerns  the  advertising 
of  the  "Crestalk"  and  the  "Canon 
Communicator,"  communication  aids 
for  individuals  with  disabilities.  Ths 
Commission's  complaint  charges  that 
respondent's  advertising  contained  false 
and  imsubstantiated  repnesentations 
concerning  the  efficacy  of  these 
communication  aids  in  enabling  autistic 
individuals  to  commumcate  through 
facilitated  communication.  Facilitated 
communication  is  a  technique  thatv 
among  other  things,  entails  an 
individual  providing  physical  support 
to  a  person  with  a  communication 
impairment,  while  that  person  types  or 
points  to  a  communication  aid,,  such  as 
the  Crestalk  or  the  Canon 
Commmricator. 

SpecificaHy,  the  eomplhint  alleges 
that  respondent  falsely'  repeesented-  tfiat 
the  Csestalk  and  the  Canon 


Communicator  «iable  autistic 
individuals  to  communicate  through 
facilitated  communication.  The 
complaint  also  alleges  that  respondent 
lacked  substantiation  for  these  claims. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  fiiture. 

Part  I  of  the  proposed  order  prohibits 
respondent  from  misre|>resentLng  that 
any  communication  aid  enable  autistic 
individuals  to  conununicate  through 
facilitated  communication. 

As  fencing-in  relief,  Part  II  of  the 
proposed  order  provides  that,  if  the 
respondent  represents  that  a 
communication  aid  enables  individuals 
with  disabiUties  to  communicate 
through  facilitated  communication,  the 
representation  must  be  true  and 
respondent  must  possess  competent  and 
reliable  scientific  evidence  that 
substantiates  the  representation.  In 
addition.  Part  n  of  the  proposed  order 
prohibits  respondent  from  representing 
the  performance  or  attributes  of  a 
commtmication  aid  unless  it  possesses 
and  relies  upon  competent  and  reliable 
evidence,  which  when  .appropriate  must 
be  competent  and  reliable  scientific 
evidence,  to  substantiate  the 
representation. 

The  proposed  order  also  requires 
respondent  to  maintain  materials  relied 
upon  to  substantiate  claims  covered  bv 
the  order;  to  provide  a  copy  of  the 
consent  agreement  to  its  employees 
involved  in  the  preparation  and 
placement  of  respondent's 
advertisements,  or  in  communication 
with  respondent's  customers  or 
prospective  customers;  to  notify  the 
Commission  of  any  change  in  the 
corporate  structure  that  might  affect 
compliance  with  the  order;  and  to  file 
one  or  more  reports  detailing 
compliance  with  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  cconment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  offidal  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Benfanin  I.  fienbaa. 
Acting  Secretory. 

|FR  Doc.  95-94  Filed  1-3-95:  8:45  am] 
BILLING  CODE  «75(M>1-M 


[DktC-3546] 

Rite  Aid  Corporation;  Prohibited  Trade 
Practices,  and  AMrmative  Correction 
Actions 

agency:  Federal  Trade  Commission. 
ACTlOM:  Consent  order- 


SUMfyMMW:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things.  Rite 
Aid,  in  conjunction  with  its  acquisition 
of  LaVerdiere's  Eirterprises,  Inc.,  to 
divest  the  piharmacy  assets  either  in  its 
own  Rite  Aid  stores,  or  in  the 
LaVerdiere's  stores  it  will  acquire,  in 
three  specified  cities,  to  a  Commission- 
approved  entity  within  12  months  of  the 
order.  If  the  divestitures  are  not 
accomplished  within  the  time- frame, 
the  Commission  can  appoint  a  trustee  to 
accomplish  them.  In  addition,  the 
consent  order  requires  the  respondent, 
for  a  period  of  ten  years,  to  obtain 
Commission  approval  before  acquiring 
any  assets  or  stocks  in  any  entity 
engaged  in  the  business  of  selling 
prescription  drugs  at  retail  outlets  in  the 
three  designated  cities. 

DATES:  Complaint  and  Order  issued 
December  15.  1994.' 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Malester  or  Catharine  Moscatelli.  FTC/ 
S-2224,  Washington,  D.C.  20580.  (202) 
326-2682  or  326-2749. 

SUPPLEMENTAL  INFORMATION:  On 
Monday,  September  12.  1994,  there  was 
published  in  the  Federal  Register.  59  FR 
46843.  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Rite  Aid 
Corporation,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  conunents,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreenjenL  made  its  jurisdictional 
findings  and  entered  an  order  to  divest, 
as  set  forth  in  the  proposed  consent 
agreement,  in  disposition  of  this 
proceeding. 

(Sec.  6,  38  Stat.  721;  iS  U.S.C.  46.  Interpret 

or  apply  sec.  5,  M  Stat.  719.  as  amended;  sec. 

7.  38  Stat.  731,  as  amended;  15  U.S.C.  45,  18) 

Benjamin  I.  Beman, 

Acting  Secretary. 

(PR  Doc.  95-95  Filed  1-3-95;  8:45  am] 
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'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Bnncfa.  H-130.«th  Street  ft  Pennsyhvania 
Avenue.  N.W..  Waslhinglon.D.C  20580. 


DEPARTMENT  OF  HEALTH  AMD 
HUMAN  SERVICES 

National  Institutes  of  Health 

Govemment-Owned  Invention; 
Avatlabiitty  for  Licensing 

AGENCY:  National  Institutes  of  Health. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  invention  listed  below  is 
owned  by  an  agency  of  the  U.S. 
Government  and  is  available  for 
licensing  in  the  U.S.  (and  in  foreign 
markets)  in  accordance  with  35  U.S.C. 
207  to  achieve  expeditious 
commercialization  of  results  of  .*^ederall y 
funded  research  and  development. 

A  "Method  A/id  System  For 
Measuring  The  Diffusion  Tensor  And 
For  Diffusion  Tensor  Imaging"  was 
developed  by  P.J.  Basser  and  J.H. 
Mattiello  of  the  Natiimal  Center  for 
Research  Resources  and  D.  LeBinah  of 
the  Warren  Grant  Magnuson  Clinical 
Center.  The  National  Institutes  of  Health 
is  the  assignee  of  patent  rights  to  this 
technology,  which  are  covered  -under 
U.S.  Patent  Application  Number  08/ 
103.009,  filed  August  6.  1993. 

This  application  describes  a  new 
modality  of  nuclear  magnetic  resonance 
imaging.  Specifically,  this  is  a  method 
and  system  for  measuring  the  diffusion 
tensor  and  for  generating  images  related 
to  the  diffusion  tensor.  Several 
advantages  can  be  achieved  with  this 
method  and  system  for  measuring  the 
effective  diffuuon  tensor  for  spin- 
labeled  nuclei.  The  diffusion  tensor  mav 
be  used  for  generating  a  diffusion 
ellipsoid  for  the  measured  region.  Such 
techniques  may  be  used  for  imaging 
fiber  orientation  in  tissue. 
Measurements  in  diffusitm  tensor  mav 
also  be  used  for  aligning  and  calibrating 
the  magnetic  field  gradients  of  the  NMR 
apparatus  itself. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U^.  patent  application 
may  be  obtained  by  writing  to  I.E. 
Fahner-Vihtelic  at  the  Office  of 
Technology  Transfer,  National  Institutes 
of  Health.  6011  Executive  Boulevard. 
Suite  325,  Rockville,  Maryland  20852- 
3804  (telephone  3017496-7735  ext.  285; 
fax  301/402-0220J.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  application 

Dated:  Oecemfaer  20. 1994. 

Barbara  M.  McGarey. 

Depu  ty  Director,  Office  0f  Tech  nology^ 
Transfer. 

(FR  Doc.  95-46  Filed  1-3-^5: 6:45  ami 
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Division  of  Research  Grants;  Notice  of 
Closed  Meeting 


Pursuant 


to  Section  10(d)  of  the 


Federal  Advisory  Committee  Act,  as 


amended  (5 


is  hereby  gi  /en  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meeting: 

Purpose/Agenda:  To  review  individual  grant 

applicatior  s 
Name  o/ SEP;  Behavioral  and  Neurosciences 
Date.  January  11,1995 
Time.  1:00  p.m. 
Place:  NIH,  V  r'estwood  Building.  Room  232. 

Bethesda.  1  AD  20892,  Telephone 

Con  fere  nc< 
Contact  Pfrf<  m;  Dr.  Kenneth  Newrock. 

Scientifu  1  leview  Administrator.  5333 

Westbard  i  ive.,  Room  232,  (301)  594-7123 


proi  isions : 
I  and 


01  lid  ( 


The  meeting 
with  the 
552b(r.)(4) 
Applications 
discussions 
secrets  or 
patentable 
concerning  i 
applications 
of  which  wi 
unwarranted 

This  notici 
days  prior  to 
need  to  meet 
the  grant 
(Catalog  of 
Program  Nos 
93.396.  93 
93.892.  93 
HHS) 

Dated: 
Susan  K 
Committee ! 
IFRDoc. 

BILLING  CODE 


.8;  7 


95- J5 


U.S.C.  Appendix  2).  notice 


will  be  closed  in  accordance 

set  forth  in  sec. 
552b(c)(6),  Title  5.  U.S.C. 
and/or  proposals  and  the 
ould  reveal  confidential  trade 
coitimercial  property  such  as 
material  and  personal  information 
dividuals  associated  with  the 
md/or  proposals,  the  disclosure 

constitute  a  clearly 
invasion  of  personal  privacy, 
is  being  published  less  than  15 
the  meeting  due  to  the  urgent 
timing  limitations  imposed  by 
review  cycle. 
Federal  Domestic  Assistance 

93.306.  93.333.  93.337.  93.393- 
93.844.  93.846-93.878. 
National  Institutes  of  Health. 
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Dec  ember  23. 1994. 
Fel  Imaji, 

.V  anagement  Officer,  SIH. 
Filed  1-3-95:  8:45  am) 
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National  Cancer  Institute;  Notice  of 
IMeetings  of  the  National  Cancer 
Advisory  Bjoard  and  Its  Subcommittees 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  give  n  of  the  meetings  of  the 
National  Q  ncer  Advisory  Board, 
National  Q  ncer  Institute,  and  its 
Subcommiltees  on  January  9-11,  1995  at 
the  Nationa  1  Institutes  of  Health.  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892.  Exci  ipt  as  noted  below,  the 
meetings  ol  the  Board  and  its 
Subcommiltees  will  be  open  to  the 
public  to  d  scuss  issues  relating  to 
committee  )usiness  as  indicated  in  the 
notice.  Atte  ndance  by  the  public  will  be 
limited  to  space  available. 

A  portioif  of  the  Board  meeting  will 
be  closed  t4  the  public  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  4nd  552b(c)(6),  Title  5,  U.S.C. 
and  sec.  10l[d)  of  Pub.  L.  92-463,  for  the 
review,  dis  :ussion  and  evaluation  of 
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individual  grant  applications.  These 
applications  and  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  the  individuals  associated 
with  the  applications  or  programs,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

The  Committee  Management  Office, 
National  Cancer  Institute.  National 
Institutes  of  Health,  Executive  Plaza       f 
North,  Room  630,  9000  Rockville  Pike, 
Bethesda,  Maryland  20892  (301/496- 
5708),  will  provide  summaries  of  the 
meetings  and  rosters  of  the  Board 
members,  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Carole  Frank,  Committee 
Management  Specialist,  at  301/496- 
5708  in  advance  of  the  meeting. 
Name  of  Committee:  Subcommittee  for 

Special  Priorities 
Contact  Person:  Ms.  Iris  Schneider,  Building 

31.  Room  11A48.  Bethesda,  MD  20892: 

(301)496-5534 
Date  of  Meeting:  January  9, 1995 
Place  of  Meeting:  Embassy  Conference  Room. 

Hyatt  Regency  Bethesda,  One  Bethesda 

Metro  Center,  Bethesda.  MD 
Open:  7:30  pm  to  9:30  pm 
Agenda:  To  discuss  issues  related  to  special 

priorities. 
Name  of  Committee:  National  Cancer 

Advisory  Board 
Contact  Person:  Dr.  Marvin  R.  Kalt.  Executive 

Plaza  North.  Room  600A,  Bethesda,  MD 

20892;  (301)  496-5147 
Dates  of  Meeting:  January  10-11, 1995 
Place  of  Meeting:  Building  3lC,  Confeience 

Room  10 
Open:  January  10 — 8  am  to  approximately  12 

noon 
Agenda:  Report  on  activities  of  the 

President's  Cancer  Panel;  the  Director's 

Report  on  the  National  Cancer  Institute; 

and  Scientific  Presentations 
Closed:  January  10 — 3  pm  to  recess 
Agenda:  For  review  and  discussion  of 

individual  grant  applications 
Open:  January  11 — 8  am  to  adjournment 
Agenda:  Policy  and  Scientific  Presentations, 

Subcommittee  Reports;  and  New 

Business. 
Name  of  Committee:  Subcommittee  on 

Planning  and  Budget 
Contact  Person:  Ms.  Cherie  Nichols,  Building 

31,  Room  11A19,  Bethesda,  MD  20892; 

(301)496-5515 
Date  of  Meeting:  January  10, 1995 
Place  of  Meeting:  Building  3lC,  Conference 

Room  8 
Open:  12  pm  to  2  pm 
Agenda:  To  discuss  the  NCI  budget  and 

various  planning  issues. 
Name  of  Committee:  Subcommittee  on 

Information  and  Cancer  Control 


Contact  Person:  Mr.  Paul  Van  Nevel, 

Building  31.  Room  10A31.  Bethesda.  MD 

10892:  (301)  496-6631 
Date  of  Meeting:  January  10. 1995 
Place  of  Meeting:  Building  31C.  Conference 

Room  9 
Open:  1  pm  to  3  pm 

Agenda:  To  discuss  cancer  control  issues. 
jVome  of  Committee:  Subcommittee  on 

Clinical  Investigations 
Contact  Person:  Dr.  Bruce  Chabner,  Building 

31.  Room  3A52.  Bethesda,  MD  20892: 

(301)  496-4291 
Date  of  Meeting:  January  10. 1995 
Place  of  Meeting:  Building  3lC.  Conference 

Room  8 
Open:  2  pm  to  3  pm 
Agenda:  To  discuss  clinical  investigational 

issues. 
iVame  of  Committee:  Subcommittee  on 

Cancer  Centers 
Contact  Person:  Dr.  Brian  Kimes.  Executive 

Plaza  North.  Room  300,  Bethesda.  MD 

20892;  (301)  496-8537 
Date  of  Meeting:  January  10, 1995 
Place  of  Meeting:  Building  3lC,  Conference 

Room  9 
Open:  Immediately  following  the  recess  of 

the  NCAB's  closed  session  ~ 

Agenda:  To  discuss  the  cancer  centers. 

This  notice  is  being  published  less 
than  fifteen  days  prior  to  the  meeting 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  grant  review 
cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research:  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower: 
93.399,  Cancer  Control.) 

Dated:  December  27, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  95-42  Filed  1-3-95;  8:45  ami 
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National  Cancer  Institute;  Notice  of 
Meetings 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meetings  of  the 
National  Cancer  Institute  for  January 
and  February  1995. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
or  other  issues  relating  to  committee 
activities  as  indicated  in  the  notice  and 
for  the  review  of  concepts  being 
considered  for  funding.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sees. 
552(c)(4)  and  552(e)(6).  Title  5,  U.S.C. 
and  see.  10(d)  of  Pub.  L.  92-463.  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications  and 


contract  proposals  and  for  the  critique 
and  evaluation  of  extramural/intramural 
programmatic  and  personnel  policies, 
including  consideration  of  personnel 
qualifications  and  performance  and  the 
competence  of  individual  investigators. 
These  applications  and  proposals  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  tntormation  concerning 
individuals  associated  with  the 
applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy.  « 

Ms.  Carole  Frank,  the  Committee 
Management  Officer,  National  Cancer 
Institute.  Executive  Plaza  North,  Room 
630E,  6130  Executive  Blvd  MSC  7405, 
Bethesda,  Maryland  20892-7405,  (301- 
496-5708)  will  provide  a  summary  of 
the  meetings  and  the  roster  of 
eonunittee  meonbers,  upon  request. 

For  other  information  pertaining  to 
the  meetings  or  individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  aoconnnodations,  contact  the 
contact  person  indicated  below. 

Committee  Name:  Board  of  Scientific 

Coimselors.  Division  of  Cancer 

Prevention  and  Control 
Contact  Person:  Ms.  Linda  M. 

Bremerman.  Executive  Plaza  North, 

Rm  232,  Telephone;  (301)  496-8526 
Date  of  Meeting:  January  19-20, 1995 
Place  of  Meeting:  Building  31, 

Conference  Room  10,  9000  Rockville 

Pike,  Bethesda,  MD  20892 
Open:  January  19.  1995,  8:30  am  to  12 

pm.  Jffliuaiy  20^  10:15  am  to 

adjournment 
Agenda:  Review  .fffogiess  of  programs 

writhin  the  Division  and  review  of 

concepts  being  considered  for 

funding. 
Closed:  JantiMy  19. 1995,  3:15  pm  to  5 

pm 
Agenda:  Extranural/Intramural 

programmatic  and  personnel  policies 

of  a  sensitive  nature  and 

consideration  of  persoimel 

qualifications  and  performance  and 

the  competence  of  individual 

investigators. 

Place  of  Meeting:  Building  3 1 , 
Conference  Room  9,  9000  Rockville 
Pike,  Bethesda.  MD  20892 
Open:  January  19. 1995. 1  pm  to  3  pin 
Agenda:  Discuss  ciurent  and  future 
programs  of  the  subcommittee  and 
review  of  concepts  being  considered 
for  funding. 

Committee  Name:  Biometry  and 
Epidemiology  Omtract  Review 
Committee 


Contact  Person:  Dr.  Harvey  P.  Stein, 

Room  601c,  Executive  Plaza  North, 

TelephoTC:  (301)  49^-7030 
Date  of  Meeting:  February  3, 1995 
Place  of  Meeting:  Conference  Room  G. 

6130  Executive  Boulevard,  Rockville, 

MD  20852 
Closed:  February  3,  1995,  9  am  to 

adjournment 
Agenda:  Review^  discussion  and 

evaluation  of  individual  contract 

proposals. 
Committee  Nome:  Subcommittee  A  of 

the  Cancer  Research  Manpower  and 

Education  Review  Committee 
Contact  Person:  Dr.  Mary  Bell,  Room 

61  lA,  Executive  Plaza  North, 

Telephone:  (301)  496-7978 
Date  of  Meeting:  February  14-17, 1995 
Place  of  Meeting:  The  HoUday  Inn.  2101 

Wisconsin  Avenue.  NVV..  Washington, 

DC  20007 
Closed: 

February  14. 1995  7:30  pm  to  recess 
February  15, 1995  fi  am  to  recess 
February  16.  1995  8  am  to  recess 
February  17. 1995  8  am  to  adjournment 
Agenda:  Review,  discussion  and 

evaluation  of  individual  grant 

applications. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393.  Cancer  Cause  and 
Prevention  Keseaxck:  93  J94.  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  «3.397.  Chancer  (inters 
Support;  ^3.398.  Chancer  Research  Manpower: 
93.399.  Cancer  Contrel.) 

Dated:  December  27. 1994 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  95-43  Filed  1-3-95;  8:45  am] 
BILUNG  COOE  414fr41-M 


National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following  Heart, 
Lung,  and  Blood  Sp>ecial  Emphasis 
Panel  (SEP)  meetings: 

Name  of  SEP:  Innovative  Ventricular  Assist 

System  (IVAS) 
Date:  January  18-19. 1995 
Time:  7:30  p.m. 

Place:  Residence  Inn.  Bethesda,  Maryland 
Contact  Person:  Carl  A.  Ohata.  Ph.D..  5333 

Westbard  Avenue,  Room  5A09.  Bethesda. 

Maryland  20892  (301)  594-7483 
Purpose/ Agenda:  To  evaluate  and  review 

contract  proposals. 

Name  of  SEP:  Qinical  Center  far  Etiology  of 
Sarcoidosis:  A  Case  Control  Study — 
Coordinating  Center 

Date:  January  27, 1995 

Time:  12:00  p.in. 

I'lace:  Holiday  Ion.  Chevy  Chase.  Maryland 


Contact  Person:  S.  Charles  Selden.  Ph.D., 
5333  Westbard  Avenue,  Room  552. 
Bethesda.  Mar}-iand  20692  (301)  594-7476 

Purpose/ Agenda:  To  evaluate  and  rrview 
contract  propoeaic. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b(cM4)  and  552btcK6),  Title  5. 
U.S.C.  Applications  and/or  projKisals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  in\'asion  of 
personal  privacy. 

(Catalog  of  Federal  Oomestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research:  93.838  Lung  Diseases 
Research;  and  93.839.  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health.) 

Dated:  Decemtjer  23, 1994. 
Susan  K.  Fddjaan. 

Committee  Management  Officer.  NIH. 
|FR  Doc.  95-44  Filed  1-3-95;  8:45  am) 
BILUNG  COOE  ««40-*t'M 


Public  Healtti  Service 

Statement  of  Organizations,  Functions, 
and  Delegations  of  Authority;  Office  of 
the  Assistant  Secretary  tor  Health 

Part  H,  Public  Health  Service  (PHS), 
Chapter  HA  (Office  of  the  Assistant 
Secretary  for  Health),  of  the  Statement 
of  Organization,  Functions,  and 
Delegations  of  Authority'  for  the 
Department  of  Health  Services  (DHHS) 
(42  FR  61318,  December  2, 1977,  as 
amended  most  recently  at  59  FH  52553- 
52554,  October,  18, 1994)  is  amended  to 
reflect  changes  in  reporting 
relationships  in  the  Office  of  the 
Assistant  Secretary  for  Health. 

Office  of  the  Aasistani  Secretary  £or 
Health 

Under  Chapter  HA.  Office  of  the 
Assistant  Secretary  for  Health,  Section 
HA-10.  Organization,  delete-the  list  and 
insert  the  following: 

1.  Office  of  Health  Communications 
(HAB) 

2.  President's  Council  on  Physical 
Fitness  and  Sports  (HAC) 

3.  Office  of  Research  Integrity  (HAG) 

4.  National  AIDS  Program  Office  (HAA) 

5.  Office  of  Heahh  L«^lation  (HAJ) 

6.  Office  of  Equal  Emploj'ment 
Opportunity  (HAK) 

7.  Office  of  International  and  Refugee 
Health  (HAL) 

8.  Office  of  Minority  HeaKh  tHAM) 

9.  OfBce  of  the  Surgeon  General  (HAN) 
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10.  Office  <  if  Emergency  Preparedness 
(HAP) 

11.  Office  (if  Management  (HAU) 

12.  Office  (if  Ehsease  Prevention  and 
Health  P  -omotion  and  Health 
Planning  and  Evaluation  (HAV) 

13.  Office  (in  Women's  Health  (HAW) 

14.  Nation)  il  Vaccine  Program  Office 
(HA2) 

15.  Office  (tf  Population  Affairs  (HA5) 

16.  PHS  Executive  Secretariat  (HA6) 

17.  Office  (if  Intergovernmental  Affairs 
(HA7) 

Under  C  iapter  HA.  Section  HA-20. 
Functions,  in  the  statement  for  the 
Office  of  C  jmmunications  (HAB), 
change  the  title  to  Office  of  Health 
Communications  (HAB),  delete  the  first 
sentence  a  id  insert  the  following: 

The  Offi  :e  is  under  the  direction  of 
the  Deputy  Assistant  Secretary  for 
Health  (Communications)  who  advises 
the  Assistant  Secretary  for  Health, 
through  thi  Principal  Deputy  Assistant 
Secretary  lor  Health,  on  a  PHS-wide 
strategic  cdmmunications  program. 

Following  the  title  President's  Council 
on  Physicc  1  Fitness  and  Sports  (HAC), 
insert  a  ne  at  first  sentence,  as  follows: 

The  Prej  ident's  Council  on  Physical 
Fitness  am  I  Sports  is  directed  by  the 
Executive  Director  who  reports  to  the 
Principal  1  teputv  Assistant  Secretary  for 
Health. 

Following  the  title  Office  of  Equal 
EmploymAnt  Opportunity  IHAK),  delete 
the  first  p<  ragraph  and  insert  the 
following: 

The  Din  ctor.  Office  of  Equal 
Employm«  nt  Opportunity  (OEEO), 
reports  to  he  Principal  Deputy 
Assistant ',  iecretary  for  Health  on  EEO 
policy  anc  on  operational  matters  to  the 
Deputy  Assistant  Secretary  for  Health 
(Managem  ent  and  Budget),  who  serves 
as  the  Dir<  ctor  of  the  PHS  Equal 
Employm(  nt  Opportunity  Program  and 
as  the  prir  cipal  advisor  on  all  PHS 
equal  emp  loyment  matters.  The 
Director,  ( (EEO,  serves  as  Deputy 
Director  o  the  PHS  Equal  Employment 
Opportun  ty  Program  to  provide 
functions!  supervision  throughout  PHS 
and  to  dir  ;ct  OEEO  activities. 

In  the  si  atement  for  the  Office  of 
Minority  I  lealth  (HAM),  delete  the  first 
sentence « nd  insert  the  following: 

The  Deiuty  Assistant  Secretary  for 
Minority   iealth  serves  as  the  Director  of 
the  Office  of  Minority  Health  and 
advises  th  b  Assistant  Secretary  for 
Health,  th  rough  the  Principal  Deputy 
Assistant  secretary  for  Health,  about 
health  pre  gram  activities  that  address 
minority  topulations.  develops  policies 
for  the  im  jrovement  of  the  health  status 
of  minorily  populations,  and 
coordinat  »s  all  PHS  minority  health 
activities. 
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In  the  statement  for  the  Office  of 
Emergency  Preparedness  (HAP),  delete 
the  first  phrase  and  insert  the  following: 

The  Director  of  the  Office  of 
Emergency  Preparedness:  (1)  Advises 
the  Assistant  Secreteuy  for  Health, 
through  the  Principal  Deputy  Assistant 
Secretary  for  Health,  on  emergency 
prepare<iness  to: 

Following  the  statement  for  the 
Division  of  Payment  Management 
(HAU 45).  add  the  following: 

p^jce  of  Disease  Prevention  and 
Health  Promotion  and  Health  Planning 
and  Evaluation  (HAV).  The  Deputy 
Assistant  Secretary  for  Health  (Disease 
Prevention  and  Health  Promotion  and 
Health  Planning  and  Evaluation)  serves 
as  the  Director  of  the  Office  and  advises 
the  Assistant  Secretary  for  Health, 
through  the  Principal  Deputy  Assistant 
Secretary  for  Health,  on  health  policies, 
procedures,  and  activities  which  relate 
to  disease  prevention,  health  promotion, 
preventive  health  services,  health 
information  and  education,  and  national 
health  planning  and  evaluation.  The 
Office  provides  a  program  of  leadership, 
coordination  and  liaison  between  PHS 
and  other  Federal  agencies,  national 
non-Federal  organizations.  State  and 
local  agencies  and  private  sector 
organizations  that  have  roles  in  disease 
prevention,  health  promotion  and 
national  health  planning.  The  Office 
coordinates  the  development  of  national 
health  policy,  plans,  legislative 
proposals,  regulations,  and  the  conduct 
of  health  policy  analyses  and 
evaluations. 

In  the  statement  for  the  Office  on 
Women's  Health  (HAW),  delete  the  first 
sentence  and  insert  a  new  sentence,  as 
follows: 

The  Deputy  Assistant  Secretary  for 
Women's  Health,  who  reports  to  the 
Principal  Deputy  Assistant  Secretary  for 
Health,  is  Director  of  the  Office  on 
Women's  Health  and  serves  as  advisor 
on  scientific,  legal,  ethical,  and  policy 
issues  relating  to  women's  health. 
In  the  statement  for  the  National 
Vaccine  Program  Office  (HA2),  delete 
the  first  sentence  and  insert  the 
following: 

The  Deputy  Director  of  the  National 
Vaccine  Program  (NVP)  serves  as  the 
Director.  National  Vaccine  Program 
Office,  and  reports  to  the  Assistance 
Secretary  for  Health  regarding  NVP 
activities  and  to  the  Principal  Deputy 
Assistant  Secretary  for  Health  on 
operational  and  administrative  matters. 

Following  the  statement  for  the 
National  Vaccine  Progmm  Office  (HA2), 
delete  the  title  and  statement  in  their 
entirety  for  the  Senior  Advisor  for 
Environmental  Affairs  (HA3). 


In  the  statement  for  the  Office  of 
Population  Affairs  (HAS)  delete  the  first 
paragraph  and  insert  the  following: 

The  Office  is  under  the  direction  of 
the  Deputy  Assistant  Secretary  for 
Population  Affairs  who  advises  the 
Assistant  Secretary  for  Health  regarding 
the  mandated  provisions  of  Title  X, 
Population  Research  and  Voluntary 
Family  Planning  Programs;  and  Titlp 
XX,  Adolescent  Family  Life 
Demonstration  Projects  and  provisions 
of  Title  XVII.  Office  of  Adolescent 
Health  of  the  Public  Health  Service  Act; 
and  who  reports  to  the  Principal  Deputy 
Assistant  Secretary  for  Health 
concerning  other  operational  and 
administrative  matters. 

Following  the  title  PHS  Executive 
Secretariat  (HA6),  insert  a  new  first 
sentence,  as  follows: 

The  Director  of  the  PHS  Executive 
Secretariat  reports  to  the  Principal 
Deputy  Assistant  Secretary  for  Health. 

In  the  statement  for  the  Office  of 
Intergovernmental  Affairs  (HA7),  delete 
the  beginning  phrase  and  insert  the 
following: 

The  Director  of  the  Office  of 
Intergovernmental  Affairs  reports  to  the 
Principal  Deputy  Assistant  Secretary  for 
Health.  The  Office: 

After  the  statement  for  the  Office  of 
Intergovernmental  Affairs  (HA7),  delete 
the  titles  and  statements  in  their  entirety 
for  the  Office  of  Disease  Prevention  and 
Health  Promotion  (HAS)  and  the  Office 
of  Health  Planning  and  Evaluation 
(HA9). 

Public  Health  Service  (PHS)  Regional 
Offices 

Under  Chapter  HD,  Section  HD-20 
Functions,  following  the  title  Public 
Health  Service  (PHS)  Regional  Office 
(HDl-HDX).  delete  the  first  sentence 
and  insert  the  following: 

The  Public  Health  Service  (PHS) 
Regional  Offices  are  headed  by  Regional 
Health  Administrators  (RHA),  who 
report  to  the  Principal  Deputy  Assistant 
Secretary*  for  Health  and  who  serve  as 
regional  PHS  representatives.  The  RHA 
directs  and  administers  Regional  Office 
activities  and  is  responsible  for 
integrating  health  and  medical  expertise 
with  regional  program  efforts. 

Office  of  the  Assistant  Secretary  for 
Health 

Under  Chapter  HD.  Section  HD-SO. 
Delegations  of  Authority,  add  the 
following: 

All  delegations  and  redelegations  ot 
authority  to  officers  and  employees  of 
the  OASH  which  were  in  effect 
immediately  prior  to  the  effective  date 
of  this  reorganization  will  be  continued 
in  effect  in  them  or  their  successors. 


pending  further  redelegation,  provided 

thev  are  consistent  with  this 

reorganization. 

Donna  E.  Shalaia. 

Secretary 
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BILUNQ  CODE  4160-17-M 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  tor  Federal 
Agencies  and  Laboratories  That  Have 
Withdrawn  From  the  Program 

agency:  Substance  Abuse  and  Mental 
Health  Services  Admioistration,  HHS 
(Formerly:  National  Institute  on  Drug 
Abuse.  ADAMHA,  HHS). 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916.  29925).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratoiy  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  hst  of  certified  laboratories,  and 
will  be  omitted  from  the  monthly  listing 
thereafter. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh.  Division  of  Workplace 
Programs.  Room  13A-54.  5600  Fishers 
Lane,  Rockville,  Maryland  20857;  Tel.: 
(301)443-6014. 
SUPPLEMENTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  100- 
71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies."  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 


certification  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

ACCU-LAB,  Inc.,  405  Alderson  St  . 

Schofield,  Wl  54476.  800-627-8200 

(formerly:  Alpha  Medical  Laboratory.  Inc.. 

Employee  Health  Assurance  Group, 

ExpressLab.  Inc.) 
Aegis  Analytical  Laboratories,  Inc.,  624 

Grassmere  Park  Rd..  Suite  21.  Nashville. 

TN  37211, 615-331-5300 
Alabama  Reference  Laboratories.  Inc..  543 

South  Hull  St..  Montgomen-.  AL  36103. 

800-541-4931/205-263-5745 
American  Medical  Laboratories.  Inc.,  14225 

Newbrook  Dr..  ChantUly,  VA  22021.  703- 

802-6900 
Asscx:iated  Pathologists  Laboratories.  Inc.. 

4230  South  Bumham  Ave..  Suite  250.  Las 

Vegas.  NV  89119-5412.  702-733-7866 
Associated  Regional  and  University 

Pathologists.  Inc.  (ARUP).  500  Chipeta 

Way.  Salt  Lake  City.  UT  84108,  801-583- 

2787 
Baptist  Medical  Center — Toxicology 

Laboratory.  9601  1-630,  Exit  7.  Little  Rock. 

AR  72205-7299.  501-227-2783  (fomaerly 

Forensic  Toxicology  Laboratory  Baptist 

Medical  Center) 
Bayshore  Ginicai  Laboratory.  4555  W. 

Schroeder  Dr.,  Brown  [)eer.  WI  53223. 

414-355-4444/800-877-7016 
Cedars  Medical  Center,  Department  of 

Pathology,  1400  Northwest  12fh  Ave.. 

Miami.  FL  33136,  305-325-5810 
Center  for  Laboratory  Ser\ices.  a  Division  of 

LabOne,  Inc.,  8913  Lenexa  Dr..  Overland 

Park,  Kansas  66214.  913-888-3927 
CentineJa  Hospital  Airpwart  Toxicology 

Laboratory.  9601  S.  Sepuheda  Blvd..  Los 

Angeles.  CA  90045.  31&-215-6020 
Clinical  Reference  Lab,  11850  West  85fh  St  . 

Lenexa.  KS  66214.  800-^45-6917 
Cox  Medical  Centers,  Department  of 

Toxicology.  1423  North  Jefferson  Ave.. 

Springfield,  MO  65802,  800-876-3652/ 

417-836-3093 
Damon/MetPath.  8300  Esters  Blvd..  Suite 

900,  ir\-ing.  TX  75063.  214-929-0535 

(formerly:  Damon  Clinical  Laboratories) 
Dept.  of  the  Nav^.  Navy  Drug  Screening 

Laboratory.  Great  Lakes.  IL,  Building  38-H. 

Great  Lakes,  IL  60088-5223.  708-688- 

2045/708-688^171 
Doctors  Laboratory.  Inc.,  P.O.  Box  2658.  2906 

lulia  Dr..  Valdosta,  GA  31604,  912-244- 

4468 
Drug  Labs  of  Texas,  15201  I-IO  East.  Suite 

125.  Channelview.  TX  77530.  713-157- 

3784 


DrugProof.  Division  of  laboratory  of 

Pathology  of  Seattle.  Inc  .  1229  Madison 

St.,  Suite  500.  Nordstrom  Medical  Tower. 

Seattle.  VVA  98104.  800-898-0180/206- 

386-2672  (formerly;  Laboratory  of 

Pathology  of  Seattle.  Inc.) 
DrugScan.  inc.,  P.O.  Box  2969,  1119  Mearas 

Rd..  Warminster.  PA  18974.  215-674-9310 
Eagle  Forensic  Laboratory,  Inc..  950  N 

Federal  Highway.  Suite  308.  Pompano 

Beach.  FL  33062.  305-946-4324 
ElSohly  Laboratories.  Inc..  5  Industrial  Park 

Dr..  Oxford.  MS  39655.  601-236-2609 
General  Medical  Laboratories,  36  South 

Brooks  St..  Madison.  WI  53715.  608-267- 

6267 
Harrison  Laboratories.  Inc..  9930  W  Highway 

80.  Midland.  TX  79706.  800-725-3784/ 

915-563-3300  (formerly:  Harrison  & 

Associates  Forensic  Laboratories)- 
HealthCare/MetPalh,  24451  Telegraph  Rd., 

Southfield.  MI  48034.  Inside  MI:  800-328- 

4142  /  Outside  Mi:  800-225-9414 

(formerly:  HealthCare/Preferred 

Laboratories) 
Holmes  Regional  Medical  Center  Toxirology 

Laboratory,  52GO  Babcock  St..  N  h  .  Suite 

107.  Palm  Bay.  FL  32905.  407-726-9920 
Jewish  Hospital  of  Cincinnati.  Inc  .  3200 

Burnet  Ave..  Qncinnati.  OH  45229.  513- 

569-2051 
Laboratory  Specialists.  Inc..  113  Jarrell  Dr 

Belle  Chasse.  LA  70037,  504-392-7961 
Marshfield  Laboratories.  1000  .North  Oak 

Ave..  Marshfield.  WI  54449.  715-389- 

3734/800-222-5835 
MedChek/Damon.  4900  Perry  Hwv  . 

Pittsburgh.  P.^  15229.  412^31-7200 

(formerly:  Med-Chek  Latwratories.  Inc  ) 
.MedExpress/National  Laboraton*  Center. 

4022  Willow  Lake  Blvd  ,  Memphis.  TN 

38175.901-795-1515 
Medical  College  Hospitals  Toxicology 

Laboratory.  Department  of  Pathoiogv,  3000 

Arlington' Ave..  Toledo.  OH  43699-0008 

419-381-5213 
Medlab  Clunical  Testing.  Inc..  212  Cherr\ 

Lane.  New  Castle.  DE  19720.  302-655- 

5227 
MedTox  Laboratories.  Inc..  402  W  County 

Rd  D.  St.  Paul.MN  55112.  80O-832-3244/ 

612-63§-7466 
Methodist  Hospital  of  Indiana.  Inc. 

Department  of  Pathology  and  Laboratory 

Medicine.  1701  N.  Senate  Blvd.. 

Indianapolis.  IN  46202.  317-92»-3587 
Methodist  Medical  Center  Toxicology 

Laboratory.  221  N.E  Glen  Oak  Ave. 

Peoria.  IL  61636.  800-752-1835/309-671- 

5199 
MetPath.  Inc    1355  Mittel  Blvd  .  Wood  Dale 

IL  60191. 708-595-3888 
MeiPath,  Inc..  One  Malcolm  Ave.  Teterboro. 

N| 07608. 201-393-5000 
.Metropolitan  Reference  l.aboratories.  Im 

2320  Schuetz  Rd  .  St.  Louis.  MO  63146 

800-288-7293 
National  Center  for  Forensic  Science,  1901 

Sulphur  Spring  Rd.  Baltimore.  MD  21227 

410-536-1485  (formerly:  .Maryland 

Medical  Laboratory.  Inc.) 
National  Health  Laboratories  Incorporated 

2540  Empire  Dr..  Winston-Salem.  NC 

27103-6710.  Outside  NC:  919-760-4620/ 

800-334-8627  /  Inside  NC:  800-642-0894 
National  Health  Laboratories  Incorporated. 

d.b.a.  National  Reference  L,aborator\ 
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Pike,  Sui 


U 

615-360-:  9?)2/80O-80O-^522 
National  Hei  1th  Laboratories  Incorporated. 

13900  Pari :  Center  Rd..  Herndon,  VA 

22071,  70: -742-3100 
National  Ps)  chopharmacology  Laboratory, 

Inc.,  9320  Park  W  Blvd.,  Knoxville.  TN 

37923,  80<  ^-251-9492 
National  To:  icologv  Laboratories.  Inc..  1100 

California  Ave.,  Bakersfield,  CA  93304, 

805-322-4250 
Nichols 

(NISAT) 

Diego,  CA 


Institute  Substance  Abuse  Testing 
;  470-A  Mission  Valley  Rd..  San 
92108-^406,  800-446-^728/ 
619-686-1200  (formerly:  Nichols  Institute) 
icology.  Inc.,  1141  E.  3900 
Uke  City,  UT  84124,  800-322- 


Taxi 


•  Northwest 

South,  Sal  I 

3361 
Occupations  1 

2002  20th 

70062,  504-^65-0751 
Oregon  Medical 

722  East 

0972.  5 
Pathology 

East  1160' 


Laboratories,  P.O.  Box  972, 
1th  Ave.,  Eugene,  OR  97440- 
0.3-HB87-2134 

iates  Medical  Laboratories, 
Indiana.  Spokane,  WA  99206, 


,\  isoci 


509-926-  1400 
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feld. 
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PDLA,  Inc 

So.  Plain 

800-237- 
PharmChem 
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328-6200 
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76118, 
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338-4070/800-821 
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Abuse  Division,  1400  Donelson 
A-15,  Nashville,  TN  37217, 


Toxicology  Laboratories,  Int., 
St.,  Suite  204A,  Kenner,  LA 


inceton),  100  Corporate  Court, 
NJ  07080,  908-769-8500/ 
'352 
Laboratories,  Inc.,  1505-A 

Menlo  Park,  CA  94025,  415- 
800-446-5177 
Laboratories,  Inc.,  Texas 
606  Pebble  Dr.,  Fort  Worth,  TX 
-595-0294  (formerly:  Harris 
Laboratory) 
leference  Laboratory,  7800  West 
Overland  Park,  KS  66210.  913- 
-3627  (formerly: 
Reference  Laboratory 
Laboratory) 
c,  7272  Clairemont  Mesa  Rd., 
CA  92111.  619-279-2600/800- 


4200  Mamie  St.. 
MS  39402,  601-264-3856/ 


icology  Services,  15305  N.E. 
mond,  WA  98052,  206-882- 


ical  Laboratories,  Inc.,  1120 
(d.,  Southaven,  MS  38671.  601- 


n-ed 


ical  Laboratories.  Inc.,  69  First 
n,  NJ  08869,  800-437-4986 


Roche  CompuChem  Laboratories,  Inc..  A 
Member  of  the  Roche  Group.  3308  Chapel 
Hill/Nelson  Hwy.,  Research  Triangle  Park, 
NC  27709,  919-54^-8263/800-833-3984 
(Formerly:  CompuChem  Laboratories,  Inc., 
A  Subsidiary  of  Roche  Biomedical 
Laboratory) 

Roche  CompuChem  Laboratories,  Inc:., 
Special  Division,  A  Member  of  the  Roche 
Group.  3308  Chapel  Hill/Nelson  Hwy.. 
Research  Triangle  Park.  NC  27709.  919- 
549-8263  (Formerly:  CompuChem 
Laboratories,  Inc. — Special  Division) 

Scientific  Testing  Laboratories,  Inc.,  463 
Southlake  Blvd..  Richmond,  VA  23236, 
804-378-9130 

Scott  &  White  Drug  Testing  Laboratory.  600 
S.  25th  St..  Temple,  TX  76504,  800-749- 
3788 

S.E.D.  Medical  Laboratories,  500  Walter  NE, 
Suite  500,  Albuquerque,  NM  87102,  505- 
848-8800 

Sierra  Nevada  Laboratories,  Inc.,  888  Willow 
St.,  Reno,  NV  89502,  800-648-5472 

SmithKline  Beecham  Clinical  Laboratories, 
7600  Tyrone  Ave.,  Van  Nuys,  CA  91045, 
818-376-2520 

SmithKline  Beecham  Clinical  Laboratories, 
801  East  Dixie  Ave.,  Leesburg,  FL  32748, 
904-787-9006  (formerly:  Doctors  & 
Physicians  Laboratory) 

SmithKline  Beecham  Clinical  Laboratories, 
3175  Presidential  Dr.,  Atlanta,  GA  30340. 
404-934-9205  (formerly:  SmithKline  Bio- 
Science  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories, 
506  E.  State  Pkwy.,  Schaumburg,  IL  60173, 
70fr-885-2010  (formerly:  International 
Toxicology  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories, 
400  Egypt  Rd.,  Norristown.  PA  19403,  800- 
523-5447  (formerly:  SmithKline  Bio- 
Science  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories, 
8000  Sovereign  Row,  Dallas,  TX  75247. 
214-638-1301  (formerly:  SmithKline  Bio- 
Science  Laboratories) 

South  Bend  Medical  Foundation,  Inc.,  530  N. 
Lafayette  Blvd.,  South  Bend.  IN  46601, 
219-234-4176 

.Southwest  Laboratories,  2727  W.  Baseline 
Rd.,  Suite  6,  Tempe,  AZ  85283,  602-438- 
8507 

St.  Anthony  Hospital  (Toxicology 

Laboratory),  P.O.  Box  205, 1000  N.  Lee  St., 
Oklahoma  City,  OK  73102,  405-272-7052 


Toxicology  &  Dnig  Monitoring  Laboratory, 
University  of  Missouri  Hospital  &  Clinics, 
301  Business  Loop  70  West,  Suite  208, 
Columbia,  MO  65203,  314-882-1273 

Toxicology  Testing  Service,  Inc..  5426  N.W 
79th  Ave.,  Miami.  FL  33166,  305-593- 
2260 

TOXWORX  Laboratories,  Inc.,  6160  Variel 
Ave.,  Woodland  Hills,  CA  91367,  818-226- 
4373  (formerly  Laboratory  Specialists, 
Inc.:  Abused  Drug  Laboratories;  MedTox 
Bio-Analytical,  a  Division  of  MedTox 
Laboratories,  Inc.) 

UNILAB.  18408  Oxnard  St..  Tarzana.  CA 
91356,  800-492-0800/818-343-8191 
(formerly:  MetWest-BPL  Toxicology 
Laboratory) 
The  following  laboratory  withdrew  from 

the  Program  on  October  14,  1994: 

Dept.  of  the  Navy,  Navy  Drug  Screening 
Laboratory.  Norfolk.  VA.  1321  Gilbert  St., 
Norfolk.  VA  23511-2597,  804-^44-8089 
ext.  317 
The  following  laboratory  withdrew  from 

the  Program  on  December  14, 1994: 

National  Drug  Assessment  Corporation,  5419 
South  Western.  Oklahoma  City,  OK  73109, 
800-749-3784  (formerly:  Med  Arts  Lab) 

Richard  Kopanda, 

Acting  Executive  Officer.  Substance  Abuse 

and  Mental  Health  Services  Administration 

IFR  Doc.  95-1  Filed  1-3-95;  8.45  ami 

BILLING  CODE  4160-2<MJ 


Fiscal  Year  (FY)  1995  Funding 
Opportunities  for  Grants  From  ttie 
Center  for  Substance  Abuse  Treatment 

AGENCY:  Center  for  Substance  Abuse 
Treatment,  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA),  HHS. 

ACTION:  Notice  of  funding  availability. 

SUMMARY:  The  Center  for  Substance 
Abuse  Treatment  (CSAT),  SAMHSA, 
announces  that  FY  1995  funds  are 
available  for  grants  for  the  following 
activities.  These  activities  are  discussed 
in  more  detail  under  Section  4  of  this 
notice. 


Activity 


i  ibuse  ... 
Grants 


Comprehenfeive  HIV/AIDS  Outreach  Services 


Residential 


women  and  children 


Pregnant/pc  st-partum  women 


The 
awards 
dependin; 


anq 


requirements 


Application 
deadline 


01-10-95 
05-10-95 
09-10-95 
04-27-95 
03-21-95 
03-21-95 


Estimated 
funds  avait- 
at>te  (thou- 
sands) 


S400 


7.500 

10,000 

4.000 


Estimated  No. 
of  awards 


20-25 

10-14 

5-6 


Project  period 


1  year. 


2-3  years. 
Up  to  5  years. 
Up  to  5  years. 


acttial  amount  available  for 
their  allocation  may  vary, 
on  unanticipated  program 
and  the  volume  and 
quality  of  applications.  Awards  are 


made  for  grant  periods  which  generally 
run  from  1  up  to  5  years  in  duration.  FY 
1995  funds  for  substance  abuse 
treatment  services  and  demonstration 
programs  are  appropriated  by  the 


Congress  under  Public  Law  103-333. 
SAMHSA 's  policies  and  procedures  for 
peer  review  and  Advisory  Council 
review  of  grant  and  cooperative  ■ 
agreement  applications  were  published 
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in  the  Federal  Register  (Vol.  58,  No. 
126)  on  July  2,  1993. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS-led  national  activity  for  setting 
priority  areas.  The  Center's  treatment 
improvement  services  and 
demonstration  activities  address  issues 
related  to  Healthy  People  2000 
objectives:  Promoting  the  physical, 
social,  psychological  and  economic 
well-being  of  individuals  recovering 
from  alcohol  and  other  drug 
dependencies;  enhancing  the  physical, 
emotional,  social  and  cognitive 
development  of  children  exposed  to 
alcohol  and  other  drugs  of  abuse; 
promoting  safe  and  healthy  pregnancies 
and  perinatal  outcome;  reducing  the 
infant  mortality  rate  and  increasing  the 
proportion  of  infants  who  receive 
recommended  primary  health  care 
services;  promoting  outreach  to  drug 
abusers,  IV  drug  users  using 
uncontaminated  paraphernalia,  testing 
for  HIV  infection;  increasing  access  to 
treatment  programs;  and  promoting  the 
collaboration  of  primarj'  care,  mental 
health  and  substance  abuse  treatment. 

Additional  themes  include  fostering 
closer  coordination  between  the 
criminal  justice  and  public  health 
systems  to  collaboratively  address 
issues  related  to  alcohol  and  other  drug- 
related  crime  and  violence;  managing 
health  care  for  community-based 
offender  populations  and  designing 
cost-effective  programming  that  is 
responsive  to  today's  health  care  issues. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report:  Stock  No.  017-001-00474-0)  or 
Summary  Report:  Stock  No.  017-001- 
00473-1)  through  the  Superintendent  of 
Documents,  Government  Printing 
Office.  Washington.  DC  20402-9325 
(Telephone:  202-783-3238). 

GENERAL  INSTRUCTIONS:  Applicants  for 
grants  must  use  application  form  BHS 
5161-1  (Rev.  7/92).  The  Application  Kit 
contains  the  PHS  5161-1.  Standard 
Form  424  (Face  Page)  and  complete 
instructions  for  preparing  and 
submitting  applications.  The  Kit  may  be 
obtained  from:  National  Clearinghouse 
for  Alcohol  and  Drug  Information.  P.O. 
Box  2345.  Rockville.  MD  20847-2345. 
lreOO-729-6686. 

When  requesting  an  Application  Kit, 
the  applicant  must  specify  the  particular 
activity(ies)  for  which  detailed 
information  is  desired.  This  is  to  ensure 
receipt  of  all  necessary  forms  and 
information,  including  any  specific 
program  review&nd  award  criteria. 


APPLICATION  SUBMISSION:  Applications 
must  be  submitted  to:  Center  for 
Substance  Abuse  Treatment  Programs, 
Division  of  Research  Grants,  NIH. 
Westwood  Building,  Room  240.  5333 
Westbard  Avenue.  Bethesda.  Maryland 
20892* 

(*If  an  overnight  carrier  or  express  mail 
is  used,  the  Zip  Code  is  20816.) 
APPLICATION  DEADLINES:  The  deadlines 
for  receipt  of  applications  are  listed  in 
the  table  above.  Please  note  that  the 
deadlines  differ  for  the  individual 
categories  of  grants. 

Competing  applications  must  be 
received  by  the  indicated  receipt  datefs) 
to  be  accepted  for  review.  An 
application  received  after  the  deadline 
may  be  acceptable  if  it  carries  a  legible 
proof-of-mailing  date  assigned  by  the 
carrier  and  that  date  is  not  later  than 
one  week  prior  to  the  deadline  date. 
Private  metered  postmarks  are  not 
acceptable  as  proof  of  timely  mailing.  If 
the  receipt  date  fails  on  a  weekend,  it 
will  be  extended  to  Monday:  if  the  date 
falls  on  a  national  holiday,  it  will  be 
extended  to  the  following  work  day. 

Applications  received  after  the  receipt 
date(s)  or  those  sent  to  an  address  other 
than  the  address  specified  above  will  be 
returned  to  the  applicant  without 
review. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  activity-specific  technical 
information  should  be  directed  to  the 
contact  person  identified  for  each 
activity  covered  by  this  notice  (see 
Section  4). 

Requests  for  information  concerning 
business  management  issues  should  be 
directed  to:  Ms.  Mabel  Lam.  Grants 
Management  Office,  Center  for 
Substance  Abuse  Treatment,  Rockwall  II 
Building,  6th  Floor,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  1-301^43- 
9665. 

SUPPLEMENTARY  INFORMATION:  To 
facilitate  the  use  of  this  notice  of 
funding  availability,  information  in  this 
section  has  been  organized,  as  outlined 
in  the  Table  of  Coiitents  below.  For  each 
activity,  information  is  presented  under 
the  following  headings: 

•  Application  Deadline 

•  Purpose 

•  Priorities 

•  Eligible  Applicants 

•  Grants/Amounts 

•  Catalog  of  Federal  Domestic 
Assistance  Number 

•  Program  Contact 

Table  of  Contents 

1.  Program  Background  and  Objectives 

2.  Special  Concerns 

3.  Criteria  for  Review  and  Funding 
3.1  General  Review  Criteria 


3.2  Funding  Criteria  for  Approved 
Applications 

4.  Special  FY  1995  Substance  Abuse 
Treatment  Activities 

4.1  Grants 

4.1.1  Substance  Abuse  Treatment 
Conference  Grants 

4.1.2  Community  Based  Comprehensive 
HIV/STD/TB  Outreach  Ser\ices  for 
High  Risk  Substance  Abusers 
Demonstration  Program 

4.1.3  Demonstration  Grant  Program  for 
Residential  Treatment  for  Women 
and  their  Children 

4.1.4  Services  Grant  Program  for 
Residential  Treatment  for  Pregnant 
and  Postpartum  Women 

5.  Public  Health  System  Reporting 
Requirements 

6.  PHS  Non-use  of  Tobacco  Policy 
Statement 

7.  Executive  Order  12372 

1.  Program  Background  and  Objectives 

SAMHSA "s  CSAT  has  been  given  a 
statutory  mandate  to  e.xpand  the 
availability  of  effective  treatment  and 
recovery-  sen,  ices  for  alcohol  and  other 
drug  problems  in  the  United  States. 
CSAT  utilizes  a  variety  of  grant, 
training,  and  technical  assistance  efforts 
to  accomplish  this  mission  through 
expanding  human  resources,  improving 
the  capabilities  of  the  State  and  sub- 
State  management  infrastructure,  and 
developing  and  promoting  cost-effective 
approaches  for  treatment  and  recovery 
services. 

CSAT  seeks  to  expand  the  availability 
and  improve  the  quality  of  ser\ices 
aimed  at  addressing  the  special  needs  of 
populations  that  are  especially 
vulnerable  to  addictive  disorders,  as 
well  as  to  expand  the  volume  of 
effective  treatment  and  recovery 
services  in  targeted  geographic  areas 
where  the  demand  for  services  far 
exceeds  the  existing  capacity.  The 
Center  also  works  to  upgrade  the  quality 
and  effectiveness  of  treatment  and 
recovery  services  through  improved 
coordination  among  treatment 
providers,  recovery'  programs,  primary 
health  care  entities,  mental  health  care 
providers,  human  service  agencies, 
housing  authorities,  educational  and 
vocational  services,  the  criminal  justice 
system,  and  a  variety  of  related  ser\ices. 
Further.  CSAT  seeks  to  upgrade  the 
financial  and  physical  condition  of 
publicly  funded  addiction  treatment 
and  recover}'  programs. 

2.  Special  Concerns 

SAMHSA  s  CSAT  will  address  a 
number  of  special  concerns  in  FY  1995 
Particular  emphasis  will  be  placed  on 
comprehensive  approaches  to  treatment, 
and  coordination  with  other  Federal  and 
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3.2    Funding  Criterin  for  Approved 
Applications 

Applications  recommended  for 
approval  by  the  peer  review  group  and 
the  CSAT  National  Advisory  CounciMif 
applicable)  will  be  considered  for 
funding  on  the  basis  of  their  averall 
technical  merit  as  determined  through 
the  review  prot:ess. 

Other  funding  criteria  will  inc:hjde; 

•  Availability  of  funds. 

•  Ceographic  distribution. 

Additional  hinding  criteria  specific  to 
the  programmatic  activity  may  be 
included  in  the  application  j.'iiidani.e 
materials. 

4.  Special  FY  1995  SubsUnce  Abttse 
Treatment  Activities 

Project  activities  are  grouped  in  this 
notice  under  one  se<:tion:  Grants 

4.1     Granta 

Four  major  activitie^  for  CSAT  grant 
programs  are  discussed  below 

4. 1. 1     Substance  Abuse  Treatment 
Conference  Grants. 

•  Apph*:ation  beadKoes;  January  1», 
May  10,  September  10,  1995. 

•  Purpose:  To  provide  support  for 
domestic  confierences  relaring  to  akohnl 
and  other  substance  abuse  treatment, 
including  conferenc-es  for  the  purposes 
of  coordinating,  exchanging  and 
disseminating  information  to  the 
services  community  and  the  general 
public;  and  for  the  development  of 
strategies  for  improving  substance  abuse 
txeatment. 

•  Priorities;  Consumer  afid  treatment 
.  services-oriented  constituency  groups, 

including  those  representing  State  and 
local  governments,  pruCessional 
assoc  iations.  voluntary  organizations, 
and  self-help  groups  that  share  a  mutual 
interest  with  CSAT 

•  Eligible  Applicants.  Public  ami 
non-profit  private  entit»«s. 

•  Grants/Amounts:  Appniximately 
eight  (8)  awards.  Individual  awards  may 
not  exceed  $50,000  or  50%  of  the  total 
costs  of  the  conference,  whichever  is 
less 

•  Catalog  of  Fodetal  Ounutstit. 
Assistance  Number:  93.218. 

•  Program  Contact:  Nancy  S, 
Kilpatrick,  M.A.,  Office  of  Scientific 
Analysis  and  Evaluation,  Center  for 
Substance  Abase  Tpeatment.  Rockwall  11 
Building,  6th  Floor,  5600  Fishers  Lan«, 
Rockvi{l».  Marvland  26857,  f361)  443- 
8831 


4.1.2    Cownwnity  Based 
Comprehensive  HIV/STD/TB  Outreach 
Services  for  High  Risk  Substance 
Abusers  Demonstration  Program 

•  Application  Deadline:  April  27, 
1995. 

•  Purpose:  To  support  community- 
based  comprehensive  HIV/STD/TB 
outreach  intervention  services  for 
chronic,  hardcore  substance  abusers  and 
their  .se.x  and/or  needle  sharing  partners. 
Projects  will  demonstrate;  (1)  The 
efficacy  of  outreach  as  an  intervention 
for  facilitating  access  to  substance  ahus«? 
treatment,  and  (2)  that  comprehensive 
outreach  interventions  affect  behavior 
i:hanges  in  the  targeted  populations. 

•  Priorities:  Extent  to  which  outieaiJi 
intervention  services  are  directed 
towards  chronic,  hardcore  substance 
abusers  and  their  sex/needJe  sharijig 
partner(s).  Chronic,  hardcore  substance 
abusers  are  defined  as  those  individuals 
who  have  severe  drug  problems, 
frequently  inject  heroin  and/or  cocaine, 
and/or  who  are  polydrug  users. 
Emphasis  is  expected  on  providing 
outreach  services  to  the  following 
subpopulations:  racial/ethnic  minucilies 
(includes  African  Americans,  Latinos/ 
Hispanics.  Asian/Pacific  Islanders, 
American  Indians,  Alaska  Natives,  and 
Native  Hawaiians):  women;  residents  of 
public  housing  projects;  and  homi-less 
individuals. 

•  Eligible  Applicants:  Public  and 
private  non-profit  entities  must  submit 
their  appHcations  through  the  SrngJiH 
Slate  Agency  fSSA)  in  their  .State. 
Indian  Tribal  authorities  constitute  an 
exception  and  may  apply  directly  to 
CSAT  without  going  through  an  SSA, 
Public  aiul  private  non-profit  providers 
presently  operating  in  the  third  and 
final  year  uf  grants  awarded  in  19*)2 
under  the  former  Office  of  Treatment 
Improvement's  demonstration  program 
for  AIDS  Outreach  for  Substance 
Abusers  are  eligible  to  apply  for 
competing  renewals  under  this 
annoiiiv,ement  for  up  to  two  addiiiunid 
years  oT  support. 

•  Grants/ Amounts:  20-25  awards, 
with  individual  award  ajnounls  varying 
fi-om  $275,0OO-$375,O00.  CSAT  expetits 
to  set  a.side  no  more  than  ^0%  of 
available  fuads  for  competing  renewiJ.s. 

•  Catalog  of  Federal  Domestic 
Assistam-B  Number:  93.949 

•  Program  Contact:  Wendell 
McConnell,  M.D.,  Chief,  HIV/Linkag»- 
Branch,  Center  for  SulMtance  Abu.se 
Treatment,  Ror.kwall  II  Building,  6th 
Floor,  5600  Fishers  Lane,  Rockville.  NTD 
20657,  (3t>l )  443-8160. 

Note:  (^qjpkte  guidshntis  kic  pcepuittK 
and  subnuttingaa  appLiealioa  uadet  this 
•irtivity  wilt  he  available  on  January  18.  l«wri 


4.1.3  Demonstration  Grant  Program  for 
Residential  Treatment  for  IVomen  and 
their  Children 

•  Application  Deadline:  March  21. 
1995. 

•  Purpose:  To  improve  the  service, 
access  to  and/or  delivery  system  for 
substance  abusing,  parenting  women 
and  their  children  in  comprehensive 
residential  treatment  programs  that  have 
potential  for  becoming  models;  to 
provide  findings  that  will  support  or 
modify  existing  information  on  the 
potential  generalizability  to  appropriate 
populations;  and  to  develop  knowledge 
that  can  be  tremsferred.  Projects  will 
demonstrate  that  substance  abuse 
treatment  services,  delivered  in 
residential  settings  coupled  with 
primary  health,  mental  health,  and 
social  services  can  improve  overall 
treatment  outcomes  for  women/children 
by  decreasing  alcohol  and  other  drug 
use;  improving  physical  health,  and 
reducing  client  morbidity/mortality; 
improving  emotional/psychological 
health,  and  family/social  functioning; 
enhancing  socio-economic  well-being  of 
women/family  unit  services;  decreasing 
involvement  in  crime,  inter-personal 
violence,  child  abuse  and  neglect,  and 
sexual  abuse;  and  enhancing  cognitive/ 
educational  development  of  children. 

•  Priorities:  Racial/ethnic  minority 
women;  in  particular.  Native  American/ 
Alaska  Native  and  Hispanic  women. 
Other  groups  include  women  who  have 
been  physically  or  sexually  abused; 
women  and  children  involved,  or  at  risk 
for  involvement,  with  the  foster  care/ 
child  welfare  system;  adolescent  and 
adult  women  in  the  Criminal  Justice  (CJ) 
system;  women  with  co-occurring 
disorders;  and  women  who  are 
cognitively  or  physically  impaired. 
Significant  others/exlended  family 
members  when  determined  in  the  best 
interest  of  the  women  and  children. 

•  Eligible  Applicants:  Public  and 
private  non-profit  treatment  providers 
must  submit  their  applications  through 
the  Single  State  Agency  (SSA)  in  their 
State.  Indian  Tribal  authorities 
constitute  an  exception  and  may  apply 
directly  to  CSAT  without  going  through 
an  SSA. 

•  Grants/ Amounts:  10-14  awards, 
with  individual  award  amounts  varying 
from  $600.000-$900,000. 

•  Catalog  of  Federal  Domestic 
Assistance  Number:  93.102 

•  Program  Contact:  Maggie  Wilmore, 
Division  of  Clinical  Programs,  Center  for 
Substance  Abuse  Treatment,  Rockwall  II 
Building,  6th  Floor,  5600  Fishers  Lane, 
Rockville.  Maryland  20857.  (301)  443- 
8160. 


'4.1.4  Sen'ices  Grant  Program  for 
Residential  Treatment  for  Pregnant  and 
Postpartum  IVomen 

•  Application  Deadline:  March  21. 
1995. 

•  Purpose:  To  expand  availability  of 
comprehensive,  quality  residential 
treatment  for  pregnant/postpartum 
women  and  their  infants  who  suffer 
from  alcohol  and  other  drug  abuse 
problems.  Funds  will  support  alcohol 
and  other  drug  abuse  treatment  services 
to  be  delivered  in  residential  settings, 
coupled  with  primary  health,  mental 
health  and  social  services,  that  strive  to: 
decrease  alcohol  and  other  drug  (AOD) 
use;  improve  physical  health,  promote 
safe  and  healthy  pregnancies/perinatal 
outcome,  and  reduce  client  morbidity 
and  mortality;  improve  psychological 
and  emotional  health,  and  family  social 
functioning;  enhance  socio-economic 
well-being  of  women/family  unit  by 
improving  employment  status, 
accessibility  to  housing,  and  human 
services;  decrease  interpersonal 
violence,  child  abuse  and  neglect,  and 
sexual  abuse;  and  enhance  the 
cognitive/educational  development  of 
infants/children  with  intra-uterine 
exposure  to  AOD  use. 

« 

•  Priorities:  Racial/ethnic  minority 
women;  in  particular.  Native  American/ 
Alaska  Native  and  Hispanic  women. 
Other  groups  include  women  who  have 
been  physically  or  sexually  abused; 
women  and  children  involved,  or  at  risk 
for  involvement,  with  the  foster  care/ 
child  welfare  system;  adolescent  and 
adult  women  in  the  Criminal  Justice  (CJ) 
system;  women  with  co-occurring 
disorders;  and  those  with  cognitive  or 
physical  impairment.  Significant  others/ 
extended  family  members  when 
determined  in  the  best  interest  of  the 
women  and  children. 

•  Eligible  Applicants:  Public  and 
private  non-profit  treatment  providers 
must  submit  their  applications  through 
the  Single  State  Agency  (SSA)  in  their 
State.  Indian  Tribal  authorities 
constitute  an  exception  and  may  apply 
directly  to  CSAT  without  going  through 
an  SSA. 

•  Grants/ Amounts:  5-6  awards,  with 
individual  award  amounts  varying  from 
$600,000-5800,000. 

•  Catalog  of  Federal  Domestic 
Assistance  Number:  93.101 

•  Program  Contact:  Maggie  Wilmore, 
Division  of  Clinical  Programs,  Center  for 
Substance  Abuse  Treatment,  Rockwall  II 
Building.  6th  Floor.  5600  Fishers  Lane. 
Rockville,  Maryland  20857  (301)  443- 
8160. 


5.  Public  Health  System  Reporting 
Requirements 

The  Public  Health  System  Impact 
Statement  (PHSIS)  is  intended  to  keep 
State  and  local  health  onicials  apprised 
of  proposed  health  services  grant  and 
cooperative  agreement  applications 
submitted  by  community-based 
nongovernmental  organizations  within 
their  jurisdictions. 

Community-based  nongovernmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  The  PHSIS 
consists  of  the  following  information. 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 

b.  A  summary  of  the  project  (PHSIS). 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  ser\ices  to  be 
provided. 

(3)  A  description  of  the  coordination 
plarmed  with  the  appropriate  State  or- 
iocal  health  agencies. 

State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements. 

AppUcation  guidance  materials  will 
specify  if  a  particular  FY  1995  activity 
described  above  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

6.  PHS  Non-use  of  Tobacco  Policy 
Statement 

The  PHS  strongly  encourages  all  grant 
and  cooperative  agreement  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Specific  application  guidance 
materials  may  include  more  detailed 
guidance  as  to  how  the  Center  will 
implement  SAMHSAs  policy  on 
promoting  the  non-use  of  tobacco. 

7.  Executive  Order  12372 

Applications  submitted  in  response  to 
most,  if  not  all.  of  the  FY  1995  activities 
listed  above  are  subject  to  the 
intergovernmental  review  requirements 
of  Executive  Order  12372.  as 
implemented  through  DHHS  regulations 
at  45  CFR  Part  100.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  applications  for  Federal 
financial  assistance.  Applicants  (other 
than  Federally  recognized  Indian  tribal 
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governr  rents)  should  contact  the  State's 
Single  F  oinl  of  Contact  (SPCKI)  as  early 
as  possi  3le  to  alert  them  to  the 
prospec  live  application(s)  and  to  receive 
any  necessary  instructions  on  the  Stales 
review ;  irocess.  For  proposed,  projects 
serving  more  than  one  State,  the 
apph'cai  It  is  advised  to  contact  the  SPOC 
of  each  iffected  Stale.  A  current  listing 
of  SPOC  s  is  included  in  the  application 
guidanc  s  materials.  The  SPOC  should 
send  an  r  State  review  process 
recomra  endations  directly  to:  Qf&ce  of 
Revietv,  Substance  Abuse  and  Mental 
Health  Jiervices  Administration, 
Rockwall  H  Building.  Suite  630.  5600 
Fishers  tane,  Rockville.  MD  20857. 

The  c^e  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  aftftr  the  specified  deadline  date  for 
the  receipt  of  applications.  The  CSAT 
does  noi  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  afVer  the  60-day  cut-off. 

ApplMjation  gtiidarice  materials  will 
specify  If  a  particular  FY  1995  activity 
descrflMd  above  n  nof  sotrject  to  the 
provisions  of  Executive  Order  12372. 

Dated:  pecember  28, 1904. 
Ricflanf  fCopanda. 

Acting  Executive  Qfficer^SAUM&A. 
IFR  Doc. {95-15  Fii««k  1-3-9S;  11:45  ami 
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Fish  and  WildHfe  Service, 


;  The  Fish  and  Wildlife  Service 
announces  completion  of  the 
omental  Assessment  regarding 
estoration  and  management  for 

ered  Florida  panther  {.Feiis 
coryi].  Copies  of  the 

1  Assessment  are  available 
Service.  The  Service  also 

a  determixiation  that  the 
genetic  restoration  and 
program  are  not  a  major 
jction  significantly  affecting  the 
f  the  human  environment 
meaning  of  Section  102(2)  (C) 
Nttional  Environmental  Policy 
as  amended.  The  "Finding 
leant  impact"  is  based  on 
ion  contained  in  the.  final 
EnsviroD^aoental  Assessment,  thp 


t  le  1 


1)69, 


approved  Florida  Panther  Recovery 
Plan,  the  Plan  for  Genetic  Restoration 
and  Management  of  the  Florida  Panther, 
other  pertLnent  scientific  and  technical 
data,  and  public  comments  received  on 
the  draft  Environmental  Assessment. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment  are  available 
from  the  U.S.  Fish  and  Wildlife  Service, 
Post  Ofike  Box  110450,  Gainesville, 
Florida  32611-0450. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Efennis  B.  Jordan,  Florida  Panther 
Coordinator  (see  ADDRESSES  section), 
telephone  904/392-1861. 

SUPPLEMENTAAY  INFOOMATION: 

Background 

Restoring  endangered  or  threatened 
animals  or  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  The 
Florida  panther  is  one  of  the  most 
endangered  large  mammals  in  the 
world.  The  panther  fbrmerly  occupied  a 
range  cwnprising  much  of  the 
southeastern  United  States.  This  range 
was  contiguous  with  other  jxrpalations 
of  Nojtii  American  cougars  (Fetis 
concohr  spp.].  A  jingle  popufatton 
estimated  to  number  30  to  50  adults 
tepreseats  tiie  sole  known,  remaining 
population  in  the  wild.  This  population 
utiliaed  approxinwtely  2-3  millian 
acres  of  habitat  on  public  and  privately 
owned  lands  in  southern  Florida.  The 
biological  circumstances  of  geographic 
isolation,  habitat  loss,  popul^cm 
reductions,  and  associated  inbreeding 
have  resulted  in  significant  loss  of 
genetic  variation  and  health  of  the 
population.  The  genetic  variability  and 
health  of  the  panther  must  be  restored 
for  the  taxou  to  survive  even  with 
adequate  habitat  preservation  and  other 
enhancement  measures.  Existing  data 
indicate  that  the  Florida  panther  will 
likely  go  extinct  without  actions  to 
restore  genetic  health  to  the  population. 

Population  declines  and  associated 
inbreeding  in  the  Florida  panther  have 
resulted  in  significant  losses  in  genetic 
vuiability  and  viability.  The  population 
exhibits  multiple  physiological 
abnormalities  that  are  likely  a 
consequence  of  recent  close  inbreeding. 
High  incidences  of  maladaptive  traits 
which  include  reproductive  and 
medical  abnormalities  have  been 
observed.  Significant  among  these  are: 
Cryptorchidism  (50+  percent  of  male 
population),  abnormal  sperm  {average 
iXJ.5  percent  per  ejaculate),  and  atrial 
septal  defects  (5  individuals  within  la.st 
2  decades).  Farttiermore,  the  Florida 
panther  has  suffered  from  nuTnerou<r 


health  problems  and  infectious  disease 
that  may  be  a-consequence  of  a  dniieclive 
immune  system. 

The  purpose  of  the  proposed  action  is 
to  implement  a  genetic  restoration  and 
management  program  designed  to 
improve  the  genetic  health,  survivahiKty 
and  recovery  potential  of  the  Florida 
panther.  The  proposed  program 
involves'a  strategy  designed  to  restore 
lost  historic  gene  flow  into  the  panther 
from  another  Felis  concolor  subspecies. 

As  part  of  the  development  of  the 
proposed  action,  the  Service  consulted 
with  the  Florida  Panther  Interagency 
Committee;  numerous  biologists, 
geneticists,  scienrtists,  and  managers; 
and,  received  and  reviewed  writteit 
comments  from.the  public.  Based  on  the 
results  of  this  review  process,  the 
Service  has  concluded  that  the  proposed 
action  f  Ahematrve  2  of  the  subject 
Envnrjnmental  Assessmoit — translocate 
a  minimum  number  of  wild  non -Florida 
individuals  into  the  wild  population^ 
provides  the  best  overall  opportunity  to 
restore  genetic  health  to  the  Florida 
panther. 


The  primaffy  author  of  this  documimt 
is  Mr.  Dennis  )ordan  (see  AOOfSSSES 
section). 

Authority 

The  authority  for  this  action  is  tBe 
Endangered  Species  Act  (16  U.S.C.  1532 
et  seef.). 

Dated:  December  27. 19S4. 
fohn  T.  BrowiK 
Acting  Regional  Director. 
jFR  Doc.  95-57  Filed  1-3-95;  »:45  ami 
BiLUNG  cooe  4atO-a6-M 


National  Park  Sovice 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Mominations  for  the  foUcwing 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Sei-vice  before 
December  24. 1994.  Pursuant  to  §60.13 
ofse  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwanied 
to  the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park  ServicB, 
P.a  Box  37127.  Washington,  DC  20m.V 


7127.  Written  comments  should  be 
submitted  by  January  19. 1995. 
Marilyn  Harper, 

Acting  Chief  of  Registration,  National 
Register. 

DISTRICT  OF  COLUMBIA 

District  of  Columbia  State  Equivalent 

Hillandale — .Main  Residence  and  Gatehouse, 
3905  Mansion  Ct.,  NW.  and  3905  Reservoir 
Rd.,  NW..  Washington.  94001595 

IDAHO 

Benewah  County 

Chatcolet  CCC  Picnic  and  Camping  Area,  ID 

5,  Heybum  State  Park,  Chatcolet,  94001586 
Plummer  Point  CCC  Picnic  and  Hiking  Area, 

ID  5,  Heybum  State  Park,  Chatcolet. 

94001587 
Rocky  Point  CCC  Properties,  ID  5,  Heybum 

State  Park.  Chatcolet  vicinity,  94001588 

ILLINOIS 
Bureau  County 

Wood—Tellkamp  House,  82  Main  St., 
LaMoille.  94001599 

Cook  County 

Dorhmann — Buckman  House,  8455  W.  Grand 
Ave.,  River  Grove,  94001598 

Hamilton  County 

St.  James  Episcopal  Church,  111  N.  Pearl  St., 
McLeansboro.  94001602 

Johnson  County 

Vienna  Public  Library  (Illinois  Carnegie 
Libraries),  401  Poplar  St..  Vienna, 
94001603 

Kendall  County 

Yorkville  School.  201  W.  Center  St.. 
Yorkville,  94001600 

La  Salle  County 

Strawn,  Jeremiah,  House,  532  Congress  St., 
Ottawa,  94001601 

IOWA 

Delaware  County 

Saints  Peter  and  Paul  Church,  Jet.  of  C64  and 
X47,  Petersburg,  94001589 

Marion  County 

St.  Joseph 's  Roman  Catholic  Church  and 
Cemetery  Historic  District,  1  mile  E  of  jet. 
of  Co.  Rd.  G76  and  SE.  97th  St.,  Lacona 
vicinity.  94001580 

LOUISL\NA 

Concordia  Parish 

Ferriday  Commercial  Historic  District, 
Roughly  bounded  by  First  St..  Louisiana 
Ave.,  Third  St.  and  Mississipp  Ave., 
Ferriday,  94001584 

East  Baton  Rouge  Parish 

Nicholson  School,  1143  North  St.,  Baton 
Rouge,  94001585 

Ouachita  Parish 

Slagle  House,  1400  S.  Grand,  Monroe. 
94001590 


MASSACHUSETTS 


Middlesex  County 

Colbum  School,  136  Lawrence  St.,  Lowell, 

94001592 
Vamum  School.  103  Sixth  St..  Lowell, 

94001591 

MISSISSIPPI 
Madison  County 

Natchez  Trace,  Old,  and  Choctaw  Agency 
Site,  Between  1-55  and  Livingston  Rd.,  W 
of  Ridgeland,  Ridgeland  vicinity,  94001579 

NEW  YORK 

Monroe  County 

Lomb,  Adolph,  House.  Jet.  of  Southerland  St. 
and  W.  Jefferson  Rd.,  Pittsford,  94001597 

SOUTH  CAROLINA 

Beaufort  County 

Camp  Saxton  Site.  Address  Restricted,  Port 
Royal,  94001581  -^ 

TEXAS 

Bexar  County 

Maverick  Building,  606  N.  Presa,  San 
Antonio.  94001593 

Cameron  County 

Cameron  County  Jail,  Old.  1201  E.  Van 
Buren,  Brownsville,  94001594 

UTAH 

Salt  Lake  County 

Deaconess,  Davis,  Home,  347  S.  400  East, 

Salt  Lake  City,  94001583 
First  Methodist  Episcopal  Church,  200  S.  200 

East.  Salt  Lake  City,  94001582 

(FR  Doc.  95-134  Filed  1-3-95;  8:45  am) 
BILUNG  CODE  4310-70-M 


DEPARTMENT  OF  LABOR 

Lat)or  Advisory  Committee  for  Trade 
Negotiations  and  Trade  Policy; 
Meeting  Notice 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  Policy. 

Date,  time  and  place:  January  19, 1995. 
10:00  am— 12:00  noon,  Rra.  N-4437  C&D, 
Department  of  Labor  Building.  200 
Constitution  Ave.,  NW.,  Washington,  DC 
20210. 

PurpKJSe:  To  discuss  trade  negotiations  and 
trade  policy  of  the  United  States. 

This  meeting  will  be  closed  under  the 
authority  of  section  10(d)  of  the  Federal 
Advisory  Committee  Act  and  5  U.S.C. 
section  552(c)(1).  The  Committee  will 
hear  and  discuss  sensitive  and 
confidential  matters  concerning  U.S. 
trade  negotiations  and  trade  policy. 

For  further  information,  contact: 
Femand  Lavallee,  Director,  Trade 


Advisory  Group,  Phone:  (202)  219- 
4752. 

Signed  at  Washington.  DC,  this  23rd  day  of 
December  1994. 
Andrew  Samet, 

Acting  Deputy  Under  Secretary,  International 

Affairs. 

|FR  Doc.  95-112  Filed  1-3-95;  845 am) 
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Employment  and  Training 
Administration 


rrA-W-30,240] 

Albee  Textile,  New  York,  NY;  Notice  of 
Revised  Determination  on  Reopening 

On  December  12, 1994,  the 
Department,  on  its  own  motion, 
reopened  its  investigation  for  the  former 
workers  of  the  subject  firm.  The  initial 
investigation  resulted  in  a  negative 
determination  on  November  28.  1994 
because  the  "contributed  importantly" 
test  of  the  Group  Eligibility 
Requirements  of  the  Trade  Act  was  not 
met.  The  denial  notice  was  published  in 
the  Federal  Register  on  December  16. 
1994  (59  FR  65076). 

A  late  response  to  the  Department's 
customer  survey  shows  that  a  major 
customer  accounting  for  a  substantial 
portion  of  Albee's  1994  sales  decline 
switched  its  purchases  from  the  subject 
firm  to  imports. 

U.S.  imports  of  woven  fabric 
increased,  in  absolute  terms,  in  1993 
compared  to  1992. 

Other  findings  show  that  sales 
decreased  in  the  first  six  months  of  1994 
compared  to  the  same  period  in  1993. 
Substantial  worker  separations  occurred 
in  1993  and  1994. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reopening,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
the  woven  fabric  produced  by  the 
subject  firm  contributed  importantly  to 
the  decline  in  production  and  to  the 
total  or  partial  separation  of  workers  at 
the  subject  firm.  In  accordance  with  the 
provisions  of  the  Trade  Act  of  1974. 1 
make  the  following  revised 
determination: 

"All  workers  and  former  workers  of  Albee 
Textile,  New  York,  New  York  who  became 
totally  or  partially  separated  ftxim 
employment  on  or  after  August  6. 1993,  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 


480 


lit 


Signed 
of  Decemljer 

Victor  J 

Program 
Senices. 
Assistanci  ■ 
(FRDoc 

BILUNG  COH 


Washington,  D.C,  this  22nd  day 

1994. 
Ininzo, 
,A  Manager.  Policy  and  Reemployment 

ice  of  Trade  Adjustment 


Of  fie 
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rrA-W-3(  ,288] 

Beth-En4rgy  Mines  Corp.,  Cambria 
Slope  Mine  tf33,  Ebensburg,  PA;  Notice 
of  Negative  Determination  Regarding 
Application  for  Reconsideration 

By  an  i  pplication  dated  November  8. 
1994.  Lo(  al  #1368  of  the  United  Mine 
Workers  UMW)  requested 
administ:  ative  reconsideration  of  the 
subject  p  itition  for  trade  adjustment 
assistanc  •  (TAA).  The  denial  notice  was 
publishe(  I  in  the  Federal  Register  on 
November  16.  1994  (59  FR  59253). 

Pursua  It  to  29  CFR  90.18(c) 
reconsid*  ration  may  be  granted  under 
the  follo\  ring  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previ  )usly  considered  that  the 
determin  ition  complained  of  was 
erroneoui  ; 

(2)  if  it  appears  that  the  determination 
complain  3d  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previous!  y  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  ji  stified  reconsideration  of  the 
decision. 

The  in\  estigation  files  show  that  the 
workers  {  reduced  metallurgical  coal 
until  the  nine  closed  in  September. 
1994.  Soi  le  of  the  coal  met  steam  coal 
specs  anc  was  sold  to  local  utilities  but 
this  ceased  in  1991. 

The  De  lartment's  denial  was  based 
on  the  fac  t  that  the  increased  import  and 
contribute  id  importantly  test  of  the 
Worker  G  roup  Eligibility  Requirements 
of  the  Tra  de  Act  were  not  met. 

U.S.  im  sorts  of  coal  have  been 
negligible  for  the  past  four  years — under 
one  perce  nt  of  U.S.  production.  There 
are  no  coi  tipany  imports  of  coal. 

The  pre  ponderant  portion  of  coal 
produced  by  the  subject  firm  went  (1)  to 
affiliated  Jethlehem  steelmaking 
facilities  '  vhose  workers  are  not  under  a 
worker  ce  rtification  and  (2)  to  the  export 
market.  A  decline  in  sales  to  the  export 
market  w  )uld  not  provide  a  basis  for  a 
worker  gr  jup  certification. 

The  De  )artment  would  entertain  a 
new  petit  on  when  the  workers  at 
Bethlehen  steelmaking  facihties  in 
Bethleheri.  Pennsylvania.  Burns  Harbor. 
Illinois  01  Lackawana.  New  York 
become  ci  irtified  for  TAA. 


JMI 


Conclusion 

After  review  of  the  application  and 
investigative  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  D.C.  this  15th  day 
of  December  1994. 
Victor  J.  Trunzo, 

Program  Manager.  Policy  and  Reemployment 

Services.  Office  of  Trade  Adjustment 

Assistance. 

|FR  Doc.  95-32  Filed  1-3-95;  8:45  am] 

BILUNG  CODE  (S10-30-M 


[TA-W-30,198;  TA-W-30,198A) 

KCA  Apparel,  and  Staff  One,  Lawton, 
OK;  Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  19974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
September  16.  1994.  applicable  to  all 
workers  of  KCS  Apparel  in  Lawton. 
Oklahoma.  The  certification  notice  was 
published  in  the  Federal  Register  on 
October  4.  1994  (59  FR  50629). 

At  the  request  of  the  State  Agency,  the 
Department  is  amending  the 
certification  to  include  leased 
employees  fi-om  Staff  One  who  were 
employed  e.xclusively  at  KCA  apparel  in 
the  production  of  ladies'  pants. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  at 
KCA  Apparel,  Lawton.  Oklahoma 
including  leased  workers  who  were 
affected  by  increased  imports  of  ladies' 
pants. 

The  amended  notice  applicable  to 
TA-W-30.198  is  hereby  issued  as 
follows: 

"All  workers  of  KCA  Apparel,  Lawton. 
Oklahoma  and  leased  workers  from  Staff 
One.  Lawton,  Oklahoma  engaged  in 
employment  related  to  the  production  of 
ladies'  pants  who  became  totally  or  partially 
separated  from  employment  on  or  after  July 
23. 1993  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974." 

Signed  at  Washington.  DC.  this  16th  day  of 
Decemljer  1994. 

Victor ).  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  95-33  Filed  1-3-95:  8:45  am] 

BILLING  CODE  4S10-3O-M 


[TA-W-28.992;  TA-W-28,992A] 

New  London  Oil,  Inc.  and  Well 
Solutions,  inc.,  San  Antonio,  TX; 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  October  25, 1993.  The 
notice  was  published  in  the  Federal 
Register  on  November  9, 1993  (58  FR 
59492). 

At  the  request  of  the  State  Agency,  the 
Department  has  reviewed  the  subject 
certification  and  is  amending  it  by 
including  all  former  workers  of  Well 
Solutions,  Inc.,  San  Antonio,  Texas,  a 
wholly  owned  subsidiary  whose 
workers  worked  primarily  at  the 
wellsite  for  unaffiliated  firms  in  the  oil 
and  gas  industry.  Well  Solutions,  Inc., 
was  sold  on  November  30, 1994  when 
all  the  remaining  workers  were  laid  off. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
New  London  Oil,  Inc.,  and  its  former 
wholly  owned  subsidiary.  Well 
Solutions.  Inc. 

The  amended  notice  applicable  to 
TA-W-28.992  is  hereby  issued  as 
follows: 

"Alnvorkers  of  New  London  Oil.  Inc..  San 
Antonio.  Texas  and  Well  Solutions,  Inc..  San 
Antonio,  Texas  who  became  totally  or 
partially  separated  from  employment  on  or 
after  August  30,  1992  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
theTrade  Actof  1974." 

Signed  at  Washington,  DC,  this  16th  day  of 
Decemt)er  1994. 

Victor  J.  Trunzo, 

Program  Manager.  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  95-34  Filed  1-3-95;  8:45  am] 

BILUNG  CODE  4S10-30-M 


[TA-W-29,961;  TA-W-29,961A] 

Peabody  Coal  Co.,  Eagle  #2  Mine  and 
Eagle  #2  Dock,  Shawneetown,  IL; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance  on 
October  17, 1994,  appUcable  to  all 
workers  of  Eagle  #2  Mine,  Peabody  Coal 
Company,  Shawneetown,  Illinois.  The 
Notice  was  published  in  the  Federal 


Register  on  November  1, 1994  (59  FR 
54631). 

District  12  of  the  United  Mine 
Workers  requested  that  the  Department 
review  its  certification  for  workers  of 
the  subject  firm.  New  information 
shows  worker  separations  at  the  Dock 
facility. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Peabody  Coal  Company  at  the  Eagle  #2 
Mine  including  the  Dock  site  who  were 
affected  by  increased  imports  of  coal. 

The  amended  notice  applicable  to 
TA-W-29,961  is  hereby  issued  as 
follows: 

"All  workers  of  Peabody  Coal  Company, 
Eagle  #2  Mine  and  Eagle  «2  Dock. 
Shawneetown,  Illinois  who  were  engaged  in 
employment  related  to  the  production  of 
bituminous  coal  who  became  totally  or 
partially  separated  from  employment  on  or 
after  May  30. 1993  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974." 

Signed  at  Washington.  DC.  this  19th  day  of 
Deceml>er  1994. 
Victor  J.  Trunzo, 

Program  Manager.  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  95-35  Filed  1-3-95;  8:45  am) 

BILLMG  CODE  4510-30-M 


rrA-W-30.113] 

Philips  Lighting,  Richmond,  KY;  Notice 
of  Revised  Determination  on 
Reconsideration 

On  December  16,  1994,  the 
Department  issued  an  Affirmative 
Determination  Regarding  Application 
for  Reconsideration  for  the  former 
workers  of  the  subject  firm.  The  notice 
will  soon  be  published  in  the  Federal 
Register. 

Investigation  findings  show  that  the 
workers  produced  halogen  and 
miniature  lamps. 

Other  investigation  findings  show  that 
the  subject  firm  ceased  production  in 
July,  1994  and  the  remaining  workers 
were  laid  off  by  November,  1994. 

New  findings  on  reconsideration 
show  that  the  company  has  begun 
importing  halogen  and  miniature  lamps 
in  November,  1994. 

U.S.  imports  of  halogen  and  miniature 
lamps  increased  absolutely  in  the 
twelve-month  period  from  September, 
1993  through  August,  1994  compared  to 
the  same  twelve-month  period  ending  in 
August,  1993. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  the  former  workers  of 


Philips  Lighting  in  Richmond,  Kentucky 
were  adversely  affected  by  increased 
imports  of  articles  that  are  like  or 
directly  competitive  with  the  lamps 
produced  at  the  subject  firm.  In 
accordance  with  the  provisions  of  the 
Act,  I  make  the  followring  revised 
determination  for  workers  of  Philips 
Lighting  in  Richmond,  Kentucky. 

"All  workers  of  Philips  Lighting  in 
Richmond,  Kentucky  who  became  totally  or 
partially  separated  from  employment  on  or 
after  July  8. 1993  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
theTrade  Actof  1974." 

Signed  at  Washington.  DC,  this  21st  day  of 
December  1994. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  95-36  Filed  1-3-95:  8;45  am] 
BnjJNG  CODE  4510-30-M 


[TA-W-29,951] 

Saft  Aerospace  Batteries,  a  Division  of 
Saft  America,  Gainesville,  FL, 
(Formerly  Gates  Aerospace  Batteries 
Division  of  Gates  Energy  Products, 
Inc.);  Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 
applicable  to  all  workers  of  the  subject 
firm. 

The  certification  notice  was  issued  on 
September  2,  1994  and  published  in  the 
Federal  Register  on  November  1. 1994 
(59  FR  54631-2).  The  certification  was 
subsequently  amended  to  include 
workers  from  the  predecessor-in-interest 
firm — Gates  Aerospace  Batteries 
Division  of  Gates  Energy  Products,  Inc. 

At  the  request  of  the  company,  the 
Department  again  reviewed  the 
certification  for  workers  of  the  subject 
firm.  After  review  of  the  certification, 
the  Department  is  inserting  a  new 
impact  date  of  May  20,  1993  and 
deleting  the  January  1,  1994  impact 
date. 

The  amended  notice  applicable  to 
TA-W-29,951  is  hereby  issued  as 
follows: 

"All  workers  of  Saft  Aerospace  Batteries  of 
Saft  America  (formerly  Gates  Aerospace 
Batteries  Division  of  Gates  Energy  Products. 
Inc.,  Gainesville.  Florida  who  became  totally 
or  partially  separated  from  employment  on  or 
after  May  20, 1993  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1994." 


Signed  at  Washington.  DC.  this  19th  day  of 
Decemtjer  1994. 
Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

IFR  Doc.  95-37  Filed  1-3-95:  8:45  am) 

BILUNG  CODE  4S10-30-M 


[TA-W-30,154] 

Sanofi  Bio  Industiies,  Wapato,  WA; 
Notice  of  Affirmative  Determination 
Regarding  Application  for 
Reconsideration 

On  November  17, 1994,  after  being 
granted  a  filing  extension,  the 
petitioners  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  workers  at  the  subject 
firm.  The  Department's  Negative 
Determination  was  published  in  the 
Federal  Register  on  October  21,  1994 
(59  FR  53210). 

The  petitioners,  stated  among  other 
things,  that  the  Department's  survey  was 
inadequate.  The  petitioners  submitted 
new  customer  information  for  the 
Department  to  consider. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington.  DC,  this  23rd  day  of 
Decemtier  1994. 

Victor  J.  Trunzo, 

Program  .Manager.  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  95-38  Filed  1-3-95;  8:45  am) 

BILUNG  CODE  4S10-40-M 


[TA-W-30.378,  etc] 

Texaco  Exploration  and  Production, 
Inc.,  Tulsa,  OK;  Amended  Certification 
Regarding  Elgibility  to  Apply  for 
Worker  Adjustment  Assistance 

In  the  Matter  of  Texaco  Exploration  and 
Production,  Incorporated  Operating  at 
Various  Locations  in  the  Following  States: 
TA-W-30.378A    Alabama 
TA-W-30.3r8C    Colorado 
TA-W-30,378E    Illinois 
TA-W-30.378G    Mississippi 
TA-W-30.378I    North  Dakota 
TA-W-30.378K    Texas    . 
TA-W-30,378M    Wyoming 
TA-W-30,378B    California 
TA-W-30.378D    Idaho 
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follows: 

"All  woi  kers  of  Texaco  Exploration  and 
Productior ,  Inc..  located  in  Tulsa,  Oklahoma 
and  at  all  1  jcations  in  the  following  states 
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and  natura  gas  who  became  totally  or 
partially  s«  parated  from  emplo>Tnent  on  or 
after  Octob  er  3. 1993  are  eligible  to  apply  for 
adjustmen  assistance  under  Section  223  of 
the  Trade  ^ct  of  1974. 
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;  Washington,  DC,  this  16th  day  of 
1994. 


A  anagfr.  Policy  and  Reemployment 
( office  of  Tmde  Adjustment 


-39  Filed  1-3-95:  8:45  am] 

4S10-aO-M 


Footwear  Management  Co.;  Amended 
Certification  Regarding  Eligibility  to 
Apply  for  NAFTA  Transitional 
Adjustment  Assistance 


In  the  nlatter 
Lama  Div 
00252A 


JLSt 


JMI 


of:  NAFTA— 00252  Tony 
ion.  El  Paso,  Texas,  NAFTA — 
in  Boot  Company.  Fort  Worth, 


Texas,  NAFTA— 00252B  Justin  Boot 
Company,  Cassville.  Missouri,  and  NAFTA — 
00252C  Nacona  Boot  Company,  Nacona, 
Texas. 

In  accordance  with  Section  250(a), 
Subchapter  D,  Chapter  2,  Title  II.  of  the 
Trade  Act  of  1974,  as  amended  (19  USC 
2273),  the  Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  November  14, 
1994,  applicable  to  all  workers  of  the 
subject  firm  in  El  Paso,  Texas.  The 
certification  notice  was  published  in  the 
Federal  Register  on  December  9, 1994 
(59  FR  68324). 

At  the  request  of  the  company  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 

The  investigation  findings  show  that 
workers  of  Footwear  Management 
Company's  Justin  Boot  Company  in  Fort 
Worth,  Texas  and  Cassville,  Missouri 
and  the  Nacona  Boot  Company  in 
Nacona,  Texas  had  the  same  boot 
customers  as  the  Tony  Lama  Division. 

The  investigation  findings  show 
workers  separations  in  1994  at  the  Justin 
Boot  Company  in  Fort  Worth,  Texas  and 
Cassville,  Missouri  and  at  the  Nacona 
Boot  Company  in  Nacona,  Texas.  Other 
findings  show  decreased  sales  and 
production  at  the  Justin  Boot  Company 
and  the  Nacona  Boot  Company  of  the 
Footwear  Management  Company. 

The  Department's  survey  of  major 
declining  customers  of  the  Tony  Lama 
Division  of  Footwear  Management 
Company  revealed  that  the  respondents 
increased  their  imports  of  western  style 
footwear  from  Canada  and  Mexico  in 
the  first  nine  months  of  1994  compared 
to  the  same  period  in  1993  while 
reducing  their  purchases  from  the 
subject  firm  during  the  same  period. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers 
who  were  adversely  affected  by 
increased  imports.  Accordingly,  the 
Department  is  amending  the 
certification  to  properly  reflect  this 
matter. 

The  amended  notice  applicable  to 
NAFTA — 00252  is  hereby  issued  as 
follows: 

"All  workers  of  the  Tony  Lama  Division  of 
Footwear  Management  Company,  located  in 
El  Paso.  Texas  and  all  workers  of  the  Justin 
Bool  Company  of  Footwear  Management 
Company  in  Fort  Worth.  Tejcas  and  Cassville, 
Missouri  and  all  workers  of  the  Nacona  Boot 
Company  in  Nacona,  Texas  who  became 
totally  or  partially  separated  from 
employment  on  or  after  December  8, 1993  are 
eligible  to  apply  for  NAFTA-TAA  under 
Section  250  of  the  Trade  Act  of  1974." 


Signed  in  Washington,  DC.  this  21st  dav  of 
December,  1994. 
Victor  J.  Tninzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  95-40  Filed  1-3-95;  8:45  am] 
BILLING  CODE  4S10-30-M 

Niagara  Mohawk  Power  Corp., 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

In  the  matter  of:  NAFTA— O0270  Syracuse. 
New  York  and  NAFTA— 00270A  all  other 
sites  in  New  York. 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a     • 
Certification  Regarding  Eligibility  to 
Apply  for  NAFTA  Transitional 
Adjustment  Assistance  on  December  6. 
1994  for  workers  of  the  subject  firm.  The 
certification  will  soon  be  published  in 
the  Federal  Register. 

At  the  request  of  Local  #97  of  the 
International  Brotherhood  of  Electrical 
Workers  (IBEW)  and  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
investigation  findings  show  worker 
separations  occurred  at  other  locations 
in  the  state. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  the  correct  worker  group. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Niagara  Mohawk  Power  Corporation 
who  were  adversely  affected  by 
increased  imports  of  electricity. 

The  amended  notice  applicable  to 
NAFTA — 00270  is  hereby  issued  as 
follows: 

"All  workers  of  the  Niagara  Mohawk 
Power  Corporation.  Syracuse,  New  York  and 
at  other  locations  in  the  state  of  New  York 
who  became  totally  or  partially  spp 'rated 
from  employment  on  or  after  Deceirber  8, 
1993  are  eligible  to  apply  for  NAFTA — TAA 
under  Section  250  of  the  Trade  Act  of  1974." 

Signed  at  Washington.  DC.  this  15th  day  of 
December  1994. 
Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 
JFR  Doc.  95-41  Filed  1-3-95;  8:45.aml 

BILUNQ  CODE  ASAO^SO-H 


Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  94-87; 
Exemption  Application  No.  D-9770,  et  al.] 

Grant  of  Individual  Exemptions;  The 
>  Lubrizoi  Corporation  Employees' 
Stock  Purchase  and  Savings  Plan  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (were  appropriate).  The  applicants 
have  represented  that  they  have 
complied  with  the  requirements  of  the 
notification  to  interested  persons.  No 
public  comments  and  no  requests  for  a 
hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17, 
1978  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836, 
32847,  August  10,  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 


(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  The  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

The  Lubrizoi  Corporation  Employees* 
Stock  Purchase  and  Savings  Plan  (the 
Plan) 

Located  in  Wickliffe,  Ohio 
(Prohibited  Transaction  Exemption  94-«7; 
Exemption  Application  No.  D-9770| 

Exemption 

The  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  cash 
sale  by  the  Plan  to  the  Lubrizoi 
Corporation,  the  Plan  sponsor  and  a 
party  in  interest  with  respect  to  the 
Plan,  of  the  Plan's  interest  (the  Interest) 
in  certain  securities  (the  Securities) 
issued  by  Columbia  Gas  Systems,  Inc., 
provided:  (a)  no  commissions  or  other 
expenses  are  paid  by  the  Plan  in 
connection  with  the  sale;  (b)  the  Plan 
will  receive  the  greater  of  $227,158.01 
or  the  fair  market  value  of  the  Plan's 
Interest  in  the  Securities  at  the  time  of 
the  sale  as  determined  by  Bankers  Trust 
Company  (BTC),  the  Plan's  independent 
fiduciary;  and  (c)  BTC  has  determined 
that  the  transaction  is  appropriate  for 
the  plan  and  in  the  best  interest  of  the 
Plan  and  its  participants  and 
beneficiaries. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
November  1. 1994  at  59  FR  54637. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number). 

Wells  Fargo  Bank,  N.A.  (Wells  Fargo) 
and  Wells  Fargo  Institutional  Trust 
Company.  N.A.  (WFTTC) 

Located  in  San  Francisco,  California 
[Prohibited  Transaction  Exemption  94-88; 
Application  Nos.  D-9718  and  D-9719| 

Exemption 

The  restrictions  of  sections  406(a)(1) 
(A)  through  (D)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (D)  of 
the  Code  shall  not  apply  to  the  lending 
of  securities  that  are  assets  of  an 
employee  benefit  plan  for  which  Wells 
Fargo,  WFITC  or  an  affiliated  company 
(the  Applicants)  are  fiduciaries. 


provided  that  the  following  conditions 
are  met: 

(A)  The  securities  are  loaned  to  a 
broker-dealer  which  is  registered  under 
the  Securities  Exchange  Act  of  1934  (the 
1934  Act)  or  exempted  from  registration 
under  section  15(a)(1)  of  the  1934  Act  as 
a  dealer  in  exempted  Government 
Securities  (as  defined  in  section  3(a)(12) 
of  the  1934  Act)  or  to  a  bank  (A 
Borrower); 

(B)  Neither  the  Borrower  nor  an 
affiUate  of  the  Borrower  has 
discretionary  authority  or  control  with 
respect  to  the  investment  of  the  plan 
assets  involved  in  the  transaction,  or 
renders  investment  advice  (within  the 
meaning  of  29  CFR  2510.3-21(c))  with 
respect  to  those  assets;  ^ 

(C)  The  lending  plan  receives  from  the 
Borrower  (either  by  physical  delivery  or 
by  book  entry  in  a  securities  depository) 
by  the  close  of  the  lending  fiduciary's 
business  on  the  day  in  which  the 
securities  lent  are  delivered  to  the 
Borrower,  collateral  (the  Collateral) 
consisting  of  cash,  securities  issued  or 
guaranteed  by  the  United  States 
Government  or  its  agencies  or 
instrumentalities,  or  irrevocable  bank 
letters  of  credit  issued  by  a  person  other 
than  the  Borrower  or  an  affiliate  thereof, 
or  any  combination  thereof,  having,  as 
of  the  close  of  business  on  the  preceding 
day,  a  market  value  or,  in  the  case  of 
letters  of  credit  a  stated  amount,  equal 
to  not  less  than  100%  of  the  then  market 
value  of  the  securities  lent; 

(D)  Prior  to  the  loan  of  any  securities, 
the  Borrower  furnishes  the  Applicants 
with  the  most  recent  available  audited 
statements  of  the  Borrower's  financial 
condition  and  a  representation  that,  at 
the  time  the  loan  is  negotiated,  there  has 
been  no  material  adverse  change  in  its 
financial  condition  since  the  date  of  the 
most  recent  financial  statements 
furnished  to  the  plan,  that  has  not  been 
disclosed  to  the  Applicants.  Such 
representation  may  be  made  by  the 
Borrower's  agreeing  that  each  such  loan 
shall  constitute  a  representation  by  the 
Borrower  that  there  has  been  no  such 
material  adverse  change; 

(E)  The  loan  is  made  pursuant  to  a 
written  loan  agreement,  the  terms  of 
which  are  at  least  as  favorable  to  the 
lending  plan  as  an  arm's  length 
transaction  with  an  unrelated  party 
would  be.  Such  agreement  may  be  in  the 
form  of  a  master  agreement  covering  a 
series  of  securities  lending  transactions; 

(F)  (1)  The  lending  plan  (a)  receives 
a  reasonable  fee  that  is  related  to  the 
value  of  the  borrowed  securities  and  the 
duration  of  the  loan,  or  (b)  has  the 
opportujiity  to  derive  compensation 
through  the  investment  of  cash 
collateral.  Where  the  plan  has  that 
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opportunit  /.  the  plan  may  pay  a  loan 
rebate  or  similar  fee  to  the  Borrower,  if 
such  fee  is  not  greater  than  the  plan 
would  pay  in  a  comparable  transaction 
with  an  unrelated  party; 

(2)  The  filan  receives  the  equivalent  of 
all  distribiitions  made  on  or  with 
respect  to  iie  loaned  securities  during 
the  term  oi  the  loan; 

(G)  If  the  market  value  of  the 
Collateral  <  t  the  close  of  trading  on  a 
business  day  is  less  than  100%  of  the 
market  val  le  of  the  borrowed  securities 
at  the  clos<  of  trading  on  that  day,  the 
Borrower  s  lall  deliver,  by  the  close  of 
business  on  the  following  business  day, 
an  additioi  al  amount  of  Collateral  (as 
described  i  r»  paragraph  C)  the  market 
v'alue  of  wl  lich,  together  with  the  market 
value  of  al  previously  delivered 
Collateral,  equals  at  least  100%  of  the 
market  val  le  of  all  the  borrowed 
securities  i  s  of  such  preceding  day. 
Notwithstanding  the  foregoing,  part  of 
the  Collate  -al  may  be  returned  to  the 
Borrower  i  the  market  value  of  the 
Collateral  (  xceeds  100%  of  the  market 
value  of  th  »  borrowed  securities,  as  long 
as  the  marl  :et  value  of  the  remaining 
Collateral  i  quals  at  least  100%  of  the 
market  val  ie  of  the  borrowed  securities; 

(H)  The  oan  may  be  terminated  by 
the  lendini ,  plan  at  any  time.  In  the 
event  of  te  mination,  the  Borrower  shall 
deliver  Re]  ilacement  Securities,  as 
defined  be  ow,  to  the  lending  plan 
within  5  business  days  of  notice  of 
terminatio:  i  of  the  loan.  The  value  of  the 
securities  I  hat  the  Borrower  is  obligated 
to  deliver  i  ipon  termination  of  a  loan  of 
Agency  Se  :urilies  will  be  no  less  than 
the  value  c  f  the  loaned  Agency 
Securities  »t  the  termination  of  the  loan. 
For  purpoi  es  of  this  exemption,  the 
term  "Rep  acement  Securities"  means 
securities  i  hat:  (a)  are  issued  and/or 
guaranteec  by  the  same  agency  as  the 
loaned  sec  arities,  (b)  have  the  same 
coupon  as  the  loaned  securities,  (c)  have 
a  principa  amount  at  least  equal  to  but 
no  more  th  an  2%  greater  than  the  then 
current  pri  ncipal  amount  of  the  loaned 
securities,  [d)  are  of  the  same  program 
or  class  as  the  loaned  securities,  and  (e) 
either  (i)  h  ive  an  aggregate  weighted 
average  m.  turity  within  a  12-month 
variance  o  the  then  current  aggregate 
weighted  «  verage  maturity  of  the  loaned 
seciirities.  but  in  no  case  will  the 
variance  b ;  more  than  10%  of  such 
aggregate  ^  t/eighted  average  maturity  of 
the  loaneq  seciu-ities.  or  (ii)  meet  some 
other  comparable  objective  standard 
containing  a  range  of  variance  that  is  no 
greater  the  n  that  described  in  (i)  above 
and  that  ai  sures  that  the  aging  of  the 
loaned  sec  urities  is  properly  taken  into 
account. 
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If  the  Borrower  fails  to  return  the 
Replacement  Securities,  the  lending 
fiduciary  may  apply  the  Collateral  to 
purchase  other  Replacement  Securities, 
to  cover  any  other  obligations  of  the 
Borrower  under  the  agreement,  or  to  pay 
other  expenses  associated  with  the  sale 
and/or  purchase.  In  addition,  the 
Borrower  is  obligated  to  pay  the  amoimt 
of  any  remaining  obHgations  and 
expenses  not  covered  by  the  Collateral 
plus  interest  at  a  reasonable  rate. 

Notwithstanding  the  foregoing,  the 
Borrower  may,  in  the  event  the 
Borrower  fails  to  return  borrowed 
securities  as  described  above,  replace 
non-cash  collateral  with  an  amount  of 
cash  not  less  than  the  then  current 
market  value  of  the  collateral,  provided 
such  replacement  is  approved  by  the 
lending  fiduciary. 

If  the  Borrower  fails  to  comply  with 
any  condition  of  this  exemption  in  the 
course  of  engaging  in  a  securities 
lending  transaction,  the  plan  fiduciary 
who  caused  the  plan  to  engage  in  such 
transaction  shall  not  be  deemed  to  have 
caused  the  plan  to  engage  in  a 
transaction  prohibited  by  section 
406(a)(1)  (A)  through  (D)  of  the  Act 
solely  by  reason  of  the  Borrower's 
failure  to  comply  with  the  conditions  of 
the  exemption. 

For  purposes  of  this  exemptiqp  the 
terra  "affiliate"  of  another  person  shall 
include:  (a)  Any  person  directly  or 
indirectly,  through  one  or  more 
intermediaries,  controlling,  controlled 
by,  or  under  common  control  with  such 
other  person;  (b)  Any  officer,  director,  or 
partner,  eAployee  or  relative  (as  defined 
in  section  3(15)  of  the  Act)  of  such  other 
person;  and  (c)  Any  corporation  or 
partnership  of  which  such  other  person 
is  an  officer,  director  partner.  For 
purposes  of  this  definition,  the  term 
"control'  means  the  power  to  exercise  a 
controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

EFFECTIVE  DATE:  This  exemption  is 
effective  May  27. 1994. 

WRITTEN  COMMENTS:  In  the  Notice  of 
Proposed  Exemption  (the  Notice),  the 
Department  invited  all  interested 
persons  to  submit  written  comments  on 
the  proposed  exemption  within  45  days 
from  the  date  of  publication  of  the 
Notice  in  the  Federal  Register.  Ail 
written  comments  were  to  have  been 
received  by  the  Department  by 
December  16, 1994.  The  Department 
received  one  written  cocoment.  The 
comment  was  submitted  on  behalf  of  the 
Applicants.  The  issues  addressed  in  the 
comment  and  the  Department's 
responses  are  simunarized  as  follows: 


1.  The  Applicants  request  the 
following  modifications  be  made  in 
order  to  make  the  exemption  consistent 
with  the  terms  and  conditions  of  PTE 
81-6: 

(a)  Condition  (D)  of  the  proposed 
exemption  would  require  the  Borrower 
to  furnish  the  AppUcants  with  the  most 
recent  available  audited  statements  of 
the  Borrower's  financial  condition  and  a 
representation  that,  at  the  time  the  loan 
is  negotiated,  there  has  been  no  material 
adverse  change  in  its  financial  condition 
since  the  date  of  those  statements.  The 
Applicants  request  that  the  following 
language  be  added  at  the  end  of 
condition  (D): 

Such  representation  may  be  made  by  the 
Borrower's  agreeing  that  each  such  loan  shall 
constitute  a  representation  by  the  Borrower 
that  there  has  been  no  such  material  adverse 
change. 

The  Department  has  no  objection  to  the 
proposed  modification,  and  accordingly, 
has  amended  the  language  of  condition 
(D). 

(b)  Condition  (G)  of  the  proposed 
exemption  would  require  the  Collateral 
received  by  the  lending  plan  to  be  equal 
to  at  least  102%  of  the  market  value  of 
the  loaned  sectuities.  The  Applicants 
request  that  this  condition  be  modified 
to  require  that  the  Collateral  be  equal  to 
100%  of  the  market  value  of  the  loaned 
securities.  According  to  the  Applicants, 
requiring  collateral  equal  to  102%  of  the 
market  value  of  the  loaned  securities 
will  discourage  the  lending  of  securities, 
thereby  defeating  the  purpose  of  the 
exemption,  which  is  to  permit  lending 
as  a  safe  and  valuable  way  of  increasing 
the  earnings  of  a  portfolio.  The 
Applicants  note  that  the  Department 
originally  set  the  minimum  level  of 
collateral  at  102%  when  PTE  81-6  was 
proposed  but  was  subsequently 
convinced  by  commentators  that  a 
collateral  value  of  100%  would  provide 
adequate  protection  to  plans.  The 
Department  is  persuaded  by  the 
Applicants'  comment  that  a  collateral 
value  of  100%.  will  provide  sufficient 
protection  for  the  participants  and 
beneficiaries  of  the  Plans.  Accordingly, 
the  Department  has  made  the  requested 
modification.  The  Department  notes, 
however  that  nothing  contained  in  the 
exemption  prohibits  a  lending  plan  for 
negotiating  a  higher  collateral  value  if  it 
is  appropriate  under  the  circumstances. 
The  Applicants  also  request  that  the 
following  language  be  added  to  the  end 
of  condition  (G): 

Notwithstanding  the  foregoing,  part  of  the 
Ck}IlateraI  may  be  returned  to  the  Borrower  if 
the  market  value  of  the  Collateral  exceeds 
100%  of  the  market  value  of  the  borrowed 
securities,  as  long  as  the  market  value  of  the 


remalnhig  collateral  equals  at  least  100%  of 
the  market  value  of  the  borrowed  securities. 

With  the  respect  to  the  proposed 
languages  concerning  the  return  of  a 
portion  of  the  collateral  imder  certain 
circumstances,  the  Department  has  no 
objection  to  the  proposed  additional 
language,  and  accordingly,  has  inserted 
this  language  at  the  end  of  condition 
(G). 

(c)  Condition  (H)  of  the  proposed 
exemption  contains  an  explanation  of 
the  procedure  involved  in  terminating 
the  loan  of  securities.  The  Applicant 
requests  that  the  first  3  ^ntences  of 
condition  (H)  be  replaced  with  the 
following: 

The  loan  may  be  terminated  by  the  lending 
plan  at  any  time,  whereupon  the  Borrower 
shall  deliver  Replacement  Securities  to  the 
lending  plan  within  5  business  days  of  notice 
of  termination  of  the  loan. 

Although  the  Department  does  not 
object  to  the  deletion  of  the  reference  to 
the  trustee  of  the  fund,  the  Department 
wants  to  make  clear  that  the  value  of  the 
securities  that  the  Borrower  is  obligated 
to  deliver  upon  termination  of  b  loan  of 
Agency  Securities  must  be  no  less  than 
the  value  of  the  loaned  Agency 
Securities  at  the  termination  of  the  loan, 
as  represented  by  the  Applicants  in 
correspondence  dated  September  26. 
1994.  The  Department  believes  that  this 
condition  is  integral  to  the  proposed 
exemption  and  in  the  best  interests  of 
the  participants  and  beneficiaries  of  the 
Plans.  Consequently,  in  response  to  the 
Applicants'  comments,  the  Department 
has  modified  the  first  2  sentences  of 
condition  (H),  and  replaced  the  third 
sentence  with  the  following: 

The  value  of  the  securities  that  the 
BoiTower  is  obligated  to  deliver  upon 
termination  of  a  loan  of  Agency  Securities 
will  be  no  less  than  the  value  of  the  loaned 
Agency  Securities  at  the  termination  of  the 
loan. 

(d)  The  Apphcants  also  request  that 
the  first  sentence  of  the  second 
paragraph  of  condition  (H)  be  replaced 
with  the  following  sentence: 

If  the  Borrower  fails  to  return  Replacement 
Securities,  the  Collateral  may  be  applied  to 
purchase  other  Replacement  Securities,  to 
cover  any  other  obligations  of  the  Borrower 
under  the  agreement,  or  to  pay  other 
expenses  associated  with  the  sale  and/or 
purchase. 

The  Department  has  no  objection  to  the 
proposed  modification,  and  accordingly, 
has  made  this  substitution. 

(e^  In  addition,  the  Applicants  have 
requested  that  the  following  language  be 
added  immediately  preceding  the  last 
paragraph  of  condition  (H): 

Notwithstanding  the  foregoing,  the 
Borrower  may,  in  the  event  the  Borrower  fails 


to  return  borrowed  securities  as  described 
above,  replace  non-cash  collateral  with  an 
amount  of  cash  not  less  than  the  then  current 
market  value  of  the  collateral,  provided  such 
replacement  is  approved  by  the  lending 
fiduciary. 

If  the  Borrower  fails  to  comply  with  any 
condition  of  this  exemption  in  the  course  of 
engaging  in  a  securities  lending  transaction, 
the  plan  fiduciary  who  caused  the  plan  to 
engage  in  such  transaction  shall  not  t>e 
deemed  to  have  caused  the  plan  to  engage  in 
a  transaction  prohibited  by  section  406(a)(1) 
(A)  through  (D)  of  the  Act  solely  by  reason 
of  the  Borrower's  failure  to  comply  with  the 
conditions  of  the  exemption. 

The  Department  has  no  objection  to  the 
proposed  additional  language,  and 
accordingly,  has  made  the  requested 
modification. 

2.  The  Applicants  have  requested  that 
the  phrase  "issued  and/or  guaranteed" 
replace  the  term  "issued"  wherever  that 
t^m  is  used,  in  order  to  clarify  that  the 
Agency  Securities  may  be  either  issued 
and/or  guaranteed  by  an  agency.  In 
accordance  with  the  Applicants' 
request,  the  Department  has  made  the 
appropriate  modifications  to  the 
exemption. 

3.  "The  Applicants  wish  to  clarify  that 
their  assertion  that  over  95%  of  the 
Agency  Securities  traded  in  the  market 
are  effected  using  a  generic  trading 
method  is  merely  an  estimate  and  is  not 
intended  as  a  representation  of  fact. 

4.  The  Applicants  also  wish  to  clarify 
that  the  Applicants'  obligation  to 
monitor  the  maricet  valtie  of  the  loaned 
securities  on  a  daily  basis  extends  to 
business  days  only. 

5.  The  Department  notes  that  the 
parenthetical  "plus  interest"  in 
condition  (e)  of  paragraph  number  5  in 
the  proposed  exemption  was  included 
in  the  notice  inadvertently. 

The  changes  described  above  are 
hereby  incorporated  into  the  exemption 
as  granted.  Accordingly,  after  giving  full 
consideration  to  the  record,  the 
Department  has  determined  to  grant  the 
exemption,  As  described  herein.  In  this 
regard,  the  Applicants'  comments  have 
been  included  as  part  of  the  public 
record  for  the  exemption  application. 
The  complete  application  file  is  made 
available  for  public  inspection  in  the 
Public  Documents  Room  of  the  Pension 
and  Welfare  Benefits  Administration, 
room  N-5638.  U.S.  Department  of 
Labor.  200  Constitution  Avenue  N.W., 
Washington,  D.C.  20210. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  Notice  published 
on  November  1 ,  1994  at  59  FR  54635. 
FOR  FURTHER  INFORMATION  CONTACT: 
Virginia  J.  Miller  of  the  Department, 


telephone  (202)  219-6971.  (This  is  not 
a  toll-free  number.) 

Vaquero  Farms,  Inc.  Profit  Sharing 
Plan  and  Agri-Bis,  Inc.  Profit  Sharing 
Plan  (the  Plans) 

L.ocated  in  Stockton,  California 
[Prohibited  Transaction  Exemption  94-«9: 
Application  Nos.  D-9711  and  D-97121 

Exemption 

The  restrictions  of  sections  406(a), 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  fi-om  the  application 
of  section  4975  of  the  code,  by  reason 
of  section  4975(c)(1)  (A)  tiirough  (E)  of 
the  Code  shall  not  apply  to  the  past  cash 
sale  (the  Sale)  by  the  plans  of  certain 
promissory  notes  (the  Notes)  to  Vaquero 
Farms,  Inc.  (the  Applicant)  and  Agri- 
Bis,  Inc.,  a  related  company,  provided 
that  the  following  conditions  were  met 
at  the  time  of  the  safe:  (1)  The  sales 
price  of  the  Notes  was  not  less  than 
their  aggregate  fair  market  value  on  the 
date  of  the  Sale;  (2)  the  Sale  was  a  one- 
time transaction  for  cash;  (3)  the  Plans 
did  not  pay  any  fees  or  commissions  in 
connection  with  the  Sale;  and  (4)  the 
Plans'  independent  fiduciary 
determined  that  the  transaction  was 
appropriate  for  and  in  the  best  interests 
of  the  Plans  and  their  participants  and 
beneficiaries. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
September  30,  1994  at  59  FR  50013. 
EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  May  31, 1994,  the  date  of 
the  Sale. 

FOR  FURTHER  INFORMATION  CONTACT: 
Virginia  J.  Miller  of  the  Department, 
telephone  (202)  219-6971.  (This  is  not 
a  toll-free  number.) 

General  Infonnation 

The  attention  of  interest ed*persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  aff^ect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
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operate  for  the  exclusive  benefit  of  the 
employees |of  the  employer  maintaining 
the  plan  arid  their  beneficiaries; 

(2)  Thes4  exemptions  are 
supplefnen|tal  to  and  not  in  derogation 
of.  any  othir  provisions  of  the  Act  and/ 
or  the  Coda,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction!  is  in  fact  a  prohibited 
transaction^  and 

(3)  The  availability  of  these 
exemptioni  is  subject  to  tlie  express 
condition  that  the  material  facts  and 
representat  ions  contained  in  each 
application  accurately  describes  all 
material  teims  of  the  transaction  which 
is  the  subje  ct  of  the  exemption. 


1)94. 


December, 

Ivan  Strasfeld 

Director  ofE  lempt 
Pension  an 
U.S.  Departi^ent 

(FRDoc 
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A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 
ADDRESSes:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington.  D.C.  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Pubhc  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-5507.  200  Constitution 
Avenue.  N.W..  Washington,  D.C.  20210. 


Signed  at '  Vashington.  DC.  this  29th  day  of     jVotice  to  Interested  Persons 


ion  Determinations, 
'are  Benefits  Administration, 
of  Labor. 
10  Filed  1-3-95;  8:45  am] 


BILLING  CODE  «51(>-29-M 


[App(ica«ton{  No.  D-9727,  et  al.] 

Proposed  Exemptions;  Hospital 
Supplies,  Ific.  Pension  Plan,  et  al. 

AQEMCY:  Pehsion  and  Welfare  Benefits 
Administration.  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Departmen  of  Labor  (the  Department)  of 
proposed  e  cemptions  from  certain  of  the 
prohibited  ransaction  restriction  of  the 
Employee  1  etirement  income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  C(  de  of  1986  (the  Code). 
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Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570.  Subpart  B  (55  FR 
32836.  32847,  August  10,  1990). 
Effective  December  31. 1978.  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713.  October  17, 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  ior  a  complete 
statement  of  the  facts  and 
representations. 

Hospital  Supplies,  Inc.  Pension  Plan 
(the  Flan)  Located  in  Radnor, 
Pennsylvania;  Proposed  Exemption 

[Application  No.  D-97271 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 


Code  and  in  accordance  with  the 
procedures  set  forth  in  29  C.F.R.  Part 
2570,  Subpart  B  (55  FR  32836.  32847. 
August  10. 1990.)  If  the  exemption  is 
granted,  the  sanctions  resulting  frcHn  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  cash  sale  of  two 
adjacent  parcels  of  real  property  (the 
Properties)  by  the  Plan  to  Armond  J. 
Civera,  Jr.  (Mr.  Civera) ',  a  disqualified 
person  with  respect  to  the  Plan, 
provided  that  the  following  conditions 
are  satisfied: 

(a)  the  proposed  sale  will  be  a  one- 
time cash  transaction; 

(b)  the  Plan  will  receive  for  each 
Property  the  current  fair  market  value 
established  at  the  time  of  the  sale  by  an 
independent  qualified  appraiser; 

(c)  the  Plan  will  pay  no  expenses 
associated  with  the  sale. 

Sununary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit 
pension  plan  with  one  participant.  Mr. 
Qvera.  who  is  also  the  trustee  of  the 
Plan  and  the  owner  of  the  Plan  sponsor. 
Mr.  Civera  is  a  sole  participant  of  the 
Plan.  As  of  December  31. 1993.  the 
Plan's  assets  were  $594,061.63.2  The 
Plan  sponsor  is  a  Pennsylvania 
corporation  which  provides  consulting 
services  to  the  medical  industry  and  to 
the  print  technology  industry  (the 
Employer). 

2.  In  October  1989.  the  Plan  acquired 
a  100  percent  interest  in  a  single  family 
residence  built  on  a  1.17  acres  of  land, 
which  is  located  at  1128  King  of  Prussia 
Road,  Tredyffi-in  Township. 
Pennsylvania  (Property  1).  The  total 
purchase  price  of  Property  1,  including 
related  closing  costs,  was  $170,000.  In 
March  1993.  the  Plan  also  allocated 
approximately  $60,000  for  certain 
structural  improvements  for  Property  1. 
This  construction  work  was  done  by 
companies  that  have  no  relationship  to 
the  Plan  and  the  Employer.  It  is 
represented  that  Property  1  was 
purchased  fi'om  Roseanne  Koczicki, 
who  has  no  relationship  to  the  Plan  and 
the  Employer.  In  March  1993.  the  Plan 
acquired  a  100  percent  interest  in  a 

1 .026  acre  parcel  of  vacant  land 
(Property  2).  which  is  adjacent  to 
Property  1.  The  total  purchase  price  of 
Property  2.  including  related  closing 


■  Because  Mr.  Civera  is  the  only  participant  in  the 
Plan  and  the  Employer  is  whotlv  owned  by  Mr. 
Civera  there  is  no  jurisdiction  virith  respect  to  the 
Pl»n  uiMier  Title  I  of  the  Act  pursuant  to  CFR 
2S10.3-3(b)  and  (c).  However,  there  is  jurisdiction 
under  Title  II  of  the  Act  pursuant  to  section  4975 
of  the  Code. 

2  In  this  regard,  the  Plan's  financial  statement  lists 
the  aggregate  value  of  the  Properties  as  S485.000. 


costs,  was  $77,500.  Subsequently,  the 
Plan  expended  approximately  $47,500 
for  improvements  associated  with  the 
subdivision  of  Property  2.  These 
improvements  were  done  by  entities 
that  have  no  relationship  to  the  Plan 
and  the  Employer.  It  is  represented  that 
Property  2  was  purchased  from  Tom 
and  Beth  Nojunas.  who  also  have  no 
relationship  to  the  Plan  and  the 
Employer.  It  is  represented  that  neither 
Property  is  adjacent  to  any  other 
properties  owned  by  disqualified 
persons,  and  that  neither  Property  has 
ever  been  used  by  a  disqualified  person. 
Furthermore,  neither  of  the  Properties 
are  encumbered  by  any  debt. 

3.  It  is  represented  that  Mr.  Civera,  in 
his  trustee  capacity,  made  the  original 
decision  to  acquire  the  Properties.  The 
Properties  were  originally  acquired  as 
long-term  Plan  investments  and  were  to 
be  developed  and  sold.  However,  the 
real  estate  market  did  not  perform  well 
and  the  Properties  did  not  generate  any 
income  for  the  Plan.  In  this  regard,  it  is 
represented  that  Property  1  has  been 
vacant  since  it  was  originally  acquired 
by  the  Plan. 

4.  The  Properties  were  appraised  on 
May  23. 1994  (collectively;  the 
Appraisals)  by  Thomas  M.  Descano, 
ASA.  an  independent  real  estate    . 
appraiser  certified  in  the  State  of 
Pennsylvania  (Mr.  Descano).  In 
appraising  Property  1,  Mr.  Descano 
rehed  primarily  on  the  market 
comparison  approach  as  well  as  the  cost 
approach,  and  determined  that  the  fair 
market  value  of  Property  1  was 
$200,000.  In  appraising  Property  2,  Mr. 
Descano  determined  that  the  fair  market 
value  was  $205,200.  In  the  Appraisal  of 
Property  2.  Mr.  Descano  stated  that  the 
local  market  did  not  provide  any 
comparable  sales  of  vacant  land,  and  as 
such  he  had  to  abstract  land  value  from 
recent  improved  property  sales.  Mr. 
Descano  represented  that  this  is  done  by 
estimating  the  depreciated  value  of  the 
improvements  and  then  deducting  that 
value  from  the  sale  price,  thereby 
arriving  at  the  approximate  value  of  the 
land.  On  June  22,  1994,  in  a 
supplemental  statement  to  the 
Appraisals,.Mr.  Descano  stated  that  the 
adjacency  of  Property  1  and  Property  2 
does  not  merit  a  premium  above  the  fair 
market  value  to  Mr.  Civera,  the 
purchaser  of  both  Properties. 

5.  Mr.  Civera  proposes  to  purchase  the 
Properties  from  the  Plan  in  a  one-Ume 
cash  transaction.  The  applicant  states 
that  the  proposed  exemption  would  be 
in  the  best  interest  and  protective  of  the 
Plan  because  the  transaction  will  divest 
the  Plan  of  non-income  producing 
assets,  provide  the  Plan  writh  liquidity, 
and  enable  the  Plan  to  diversify  its 


assets.3  The  applicant  also  notes  that  the 
transaction  is  protective  of  the  Plan 
because  as  a  result  of  the  sale  the  Plan 
will  receive  the  ciurrent  fair  market 
value  for  each  Property  established  at 
the  time  of  the  sale  by  an  independent 
qualified  appraiser. 

6.  In  summary,  the  applicant 
represents  that  the  transaction  satisfies 
the  statutory  criteria  of  section 
4975(c)(2)  of  the  Code  because: 

(a)  the  proposed  sale  will  be  a  one- 
time cash  transaction; 

(b)  the  Plan  will  receive  the  current 
fair  market  value  for  each  Property 
established  at  the  time  of  the  sale  by  an 
independent  qualified  appraiser; 

(c)  the  Plan  will  pay  no  expenses 
associated  with  the  sale; 

(d)  the  sale  will  provide  the  Plan  with 
liquidity;  and 

(e)  Mr.  Civera  as  the  sole  participant 
of  the  Plan  will  be  the  only  individual 
affected  by  the  transaction. 

Notice  to  Interested  Persons 

Because  Mr.  Civera  is  the  sole 
participant  of  the  Plan,  it  has  been 
determined  that  there  is  no  need  to 
distribute  the  notice  of  proposed 
exemption  to  interested  persons. 
Comments  and  requests  for  a  hearing  are 
due  30  days  from  the  date  of  publication 
of  this  notice  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ekaterina  A.  Uzlyan  of  the  Department 
at  (202)  219-8883.  (This  is  not  a  toll-fi^ 
number.) 

Jerome  Companies  Profit  Sharing  Plan 
and  Trust  (the  Plan)  Located  in  Barron, 
Wisconsin;  Proposed  Exemption 

(Apphcation  No.  D-09829) 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836,  32847.  August  10,  1990).  If 
the  exemption  is  granted  the  restrictions 
of  sections  406(a)  and  406(b)(1)  and 
(b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to  the  proposed  cash 
sale  (the  Sale)  of  the  Guaranteed 
Investment  Contract  #62043  (the  GIC) 
issued  by  Confederation  Life  Insurance 
Company  (Confederation),  a  Canadian 


'This  exemption. if  granted,  extends  relief  from 
section  4975(cl(l)(D)  and  (E)  of  the  Code,  for  the 
sale  of  the  Properties  by  the  Plan  to  a  disqualified 
person.  However,  no  relief  is  provided  herein  for 
any  prohibited  transaction  which  may  have  arisen 
as  a  result  of  the  Plan's  acquisition  and  holding  of 
the  Properties. 


insiuance  corporation,  by  the  Plan  to 
Jerome  Food.  Inc.  (the  Employer),  a 
Wisconsin  corporation,  the  sponsoring 
employer  and  a  party  in  interest  with 
respect  to  the  Plan;  provided  that  (1)  the 
Sale  is  a  one-time  transaction  for  cash; 

(2)  the  Plan  experiences  no  loss  nor 
incurs  any  expense  from  the  Sale;  and 

(3)  the  Plan  receives  as  consideration 
from  the  Sale  the  greater  of  either  the 
fair  market  value  of  the  GIC  as 
determined  on  the  date  of  the  Sale,  or 
the  principal  amount  of  $500,000  plus 
simple  interest  accrued  at  the  rate  of 
9.03  percent  per  annum  on  the  principal 
amount  of  the  GIC  for  the  period  from 
January  25,  1994,  to  the  date  of  the  Sale. 

Summary  of  Facts  and  Representations 

1.  The  Employer,  located  in  Barron. 
Wisconsin,  is  an  integrated  turkey 
distributor,  which  raises  and  slaughters 
turkeys,  packages  and  distributes  whole 
tiu-keys,  and  processes  and  distributes 
specialty  turkey  products,  such  as 
ground  turkey  and  GobbleStix  (a 
registered  trademark  of  the  Employer).  It 
is  a  closely  held  company  which 
employs  approximately  2,400 
employees. 

2.  The  Plan  is  a  defined  contribution 
plan  with  individual  accounts  for  its 
participants  that  is  intended  to  meet  the 
qualification  requirements  of  sections 
401(a)  and  401(k)  of  the  Code.  The  Plan 
intends  also  to  comply  with  the 
provisions  of  section  404(c)  of  the  Act 
whereby  participants  self-direct  the 
investments  of  assets  in  their  respective 
individual  accounts.  As  of  December  31, 
1993.  the  Plan  had  approximately  1,466 
participants  and  total  assets  of 
$17,822,946. 

In  1990  when  the  Plan  invested  in  the 
GIC,  the  Vice  President  of  Finance  for 
the  Employer  selected  various 
investment  vehicles  for  the  participants 
of  the  Plan,  subject  to  the  approval  of 
the  trustee  for  the  Plan,  Marquette  Bank 
Minneapohs,  N.A.  (subsequently 
acquired  by  First  Trust.  N.A.)  *  All  such 
investment  decisions  are  now  made  by 
a  subcommittee  composed  of  officers/ 
employees  of  the  Employer  and  are 
subject  to  review  and  approval  by  the 
Corporate  Executive  Committee,  which 
consists  of  the  President  and  6  Vice 
Presidents  of  the  Employer. 

The  independent  trustee  for  the  Plan 
is  First  Trust.  N.A.  (the  Trustee),  "a 
national  banking  association  chartered 
by  the  Comptroller  of  the  Currency.  The 


*The  Department  notes  that  decisions  to  acquire 
and  hold  the  GIC  are  governed  by  the  fiduciary 
responsibility  provisions^f  Part  4  of  Title  I  of  the 
Act.  In  this  regard  the  Oepkrtmeni  is  not  proposing 
relief  for  any  violations  of  Part  4  which  may  have 
arisen  as  a  result  of  the  acquisition  and  holding  of 
the  GIC 
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which  is  owmed  by 
ers,  has  operations  in 
United  States  and  Britain,  and 
operation  123  years.  In  the 
Confederation  operates  as 
ion  Life  Insurance  and 
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pirsuant  to  the  terms  of  the  GIC 
it  will  be  permitted  to  make 


payment  of  the  principal  upon  maturity 
of  the  GIC. 

5.  In  order  to  avoid  the  continued  risk 
to  the  participants  and  beneficiaries  of 
the  Plan  from  the  investment  in  the  GIC. 
the  Employer  proposes  to  purchase  the 
GIC  from  the  Plan  for  cash  in  a  one-time 
transaction  with  no  loss  nor  expense  to 
the  Plan.5  The  Employer  intends  to  pay 
the  Plan  the  greater  of  either  the  fair 
market  value  of  the  GIC  as  determined 
on  the  date  of  the  Sale,  or  the  GIC's 
principal  amount  of  $500,000  plus 
simple  interest  accrued  at  the  rate  of 
9.03  percent  per  annum  on  the  principal 
amount  for  the  period  from  January  25, 
1994,  to  the  date  of  the  Sale.  (January 
25, 1994.  was  the  last  date  on  which  the 
Plan  received  its  annual  interest 
payment  from  Confederation.) 

In  addition  the  applicant  represents 
that  considering  the  unstable 
circumstances  of  Confederation  and  the 
uncertainty  of  reimbursing  the  holders 
of  the  GIC.  the  proposed  Sale  will 
enable  the  Plan  to  recoup  its  initial 
investment  plus  the  accrued  interest, 
and  then  invest  the  proceeds  of  the  Sale 
in  more  stable  investments  that  will 
generate  a  return  to  the  Plan. 

In  a  written  statement  the  Trustee 
represented  that  in  its  capacity  of 
independent  fiduciary  of  the  Plan  and 
based  upon  all  the  surrounding  facts 
and  circumstances,  including  the  status 
of  Confederation,  that  the  proposed  Sale 
is  in  the  best  interests  of  the  Plan  and 
its  participants  and  beneficiaries. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  because 
(a)  the  Plan  will  receive  from  the 
Employer  in  a  one-time  transaction  cash 
in  an  amount  that  is  not  less  than  the 
fair  market  value  of  the  GIC,  or  an 
amount  that  is  equal  to  the  total  amount 
paid  by  the  Plan  for  the  GIC,  plus 
earnings  the  GIC  would  have  received  to 
the  date  of  the  Sale  if  Confederation  had 
not  been  placed  under  conservatorship 
and  rehabilitation  by  the  Circuit  Court 
of  Michigan;  (b)  the  transaction  will 
enable  the  Plan  and  its  participants  and 
beneficiaries  to  avoid  any  risk 
associated  with  the  continued  holding 
of  the  GIC;  (c)  the  Plan  will  not  incur 
any  loss  or  expense  from  the  proposed 
transaction;  and  (d)  the  Trustee  of  the 
Plan  has  determined  that  the  proposed 
transaction  is  in  the  best  interests  of  the 
Plan  and  its  participants  and 
beneficiaries. 


'  Section  3.04  of  the  GIG  provides  that  the  GIC 
may  not  be  assigned.  The  applicant  is  negotiating 
with  Confederation  to  obtain  a  waiver  of  this 
assignment  restriction. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.  E.  Beaver  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Iron  Workers  Pension  Trust  of 
Colorado  (The  Pension  Plan);  and 
Colorado  Iron  Workers  (Erection) 
Statewide  Joint  Apprenticeship  and 
Trust  Fund  (the  Apprenticeship  Plan; 
together,  the  Plans)  Located  in  Denver, 
Colorado;  Proposed  Exemption 

[Application  Nos.  D-9690  and  L-9691] 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the.  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847.  August  10. 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  section  406(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  loan  (the  Loan)  of  $141,601.36  by 
the  Pension  Plan  to  the  Apprenticeship 
Plan,  under  the  terms  described  in  this 
notice  of  proposed  exemption,  provided 
the  following  conditions  are  satisfied: 
(a)  the  Loan  represents  less  than  25%  of 
the  assets  of  the  Pension  Plan,  (b)  the 
terms  of  the  Loan  are  not  less  favorable 
to  either  Plan  than  those  obtainable  in 
arm's-length  transactions  with  unrelated 
parties;  (c)  the  trustees  of  each  Plan 
approved  the  Loan  as  being  appropriate 
for.  and  in  the  best  interest  of  each  Plan; 
(d)  no  trustee  of  either  Plan  made  such 
determination  on  behalf  of  the  other 
Plan;  and  (e)  the  property  securing  the 
Loan  (the  Property)  has  been  appraised 
by  a  qualified,  independent  appraiser  as 
having  a  fair  market  value  in  excess  of 
150%  of  the  principal  amoimt  of  the 
Loan. 

EFFECTIVE  DATE:  If  the  proposed 
exemption  is  granted,  the  exemption 
will  be  effective  August  11, 1992. 

Summary  of  Facts  and  Representations 

1.  The  Pension  Plan  is  a  defined 
benefit  plan  which  provides  retirement 
benefits  under  a  unit  benefit  formula. 
The  Pension  Plan  is  a  Taft-Hartley  plan 
which  is  maintained  pursuant  to  a 
collective  bargaining  agreement  between 
Local  24  of  the  International  Association 
of  Bridge,  Structural  and  Ornamental 
Iron  Workers.  AFL-CIO  (the  Union)  and 
the  participating  employers.  The 
Pension  Plan  had  983  participants  as  of 
March  31, 1991  and  total  assets  of 
approximately  $36  million  as  of  July  31. 
1992. 

2.  The  Apprenticeship  Plan  is  an 
employee  welfare  benefit  plan  which  is 


also  maintained  pursuant  to  the 
collective  bargaining  agreement  between 
the  Union  and  the  participating 
employers.  The  Apprenticeship  Plan  is 
designed  to  provide  funding  for 
programs  to  recruit  and  train  workers  as 
iron  workers  and  to  provide  continued 
and  advanced  training  for  existing  iron 
workers:  The  Apprenticeship  Plan  had 
554  participants  and  assets  of  $324,262 
as  of  July  31. 1992.  The  applicants 
represent  that  one  employee  of  the 
Apprenticeship  Plan  is  a  participant  in 
the  Pension  Plan.  Therefore,  the 
Apprenticeship  Plan  is  a  party  in 
interest  with  respect  to  the  Pension 
Plan. 

3.  On  August  11, 1992.  the  Pension 
Plan  made  the  Loan  of  $141,601.36  to 
the  Apprenticeship  Plan.  The  Loan 
bears  interest  at  a  rate  of  9.25%.  and 
calls  for  equal  monthly  payments  of 
$1,457.35,  consisting  of  both  principal 
and  interest,  amortized  over  a  15  year 
period.  A  balloon  payment  is  scheduled 
to  be  made  by  the  Apprenticeship  Plan 
at  the  end  of  the  fifth  year,  at  which 
time  the  Loan  will  be  repaid  in  full. 
Spelman  Baird  &  Warner,  an 
independent  mortgage  banking  firm 
located  in  Denver.  Colorado,  has 
reviewed  the  terms  of  the  Loan  and  has 
represented  that  the  terms  of  the  Loan 
are  reasonable  and  comparable  to  loans 
between  unrelated  parties  being  made  at 
the  time  the  Loan  was  entered  into. 

4.  The  Loan  is  secured  by  a  first 
mortgage  on  the  Property,  which  is  real 
estate  located  at  3385  Walnut  Street. 
Denver,  Colorado.  The  Property  is  used 
by  the  Apprenticeship  Plan  to  conduct 
the  training  and  apprenticeship 
programs  offered  by  the  Apprenticeship 
Plan.  The  Property  has  been  appraised 
by  Curtis  W.  Wells,  MAI,  an 
independent  appraiser  in  Denver, 
Colorado,  as  having  a  fair  market  value 
of  $233,000  as  of  June  25,  1992.  Thus, 
the  collateral-to-loan  ratio  for  the  Loan 
is  approximately  165%. 

5.  The  applicants  represent  that  the 
Board  of  Trustees  of  each  Plan 
determined  that  the  Loan  was  in  the 
best  interest  of  its  respective  Plan.  The 
applicants  represent  Uiat  there  is  one 
trustee  who  is  common  to  both  Plans, 
but  that  trustee  has  and  will  continue  to 
abstain  from  all  decisions  involving  the 
Loan.  The  appficants  represent  that 
none  of  the  other  members  of  either 
Board  of  Trustees  will  be  representing 
any  interests  adverse  to  those  of  their 
respective  Plans  and  will  be  acting  for 
the  exclusive  benefit  of  their  respective 
Plans. 

6.  RMI  Capital  Management  Co.  (RMI) 
is  a  registered  investment  adviser  which 
is  serving  as  an  independent  fiduciary 
for  the  Pension  Plan  with  respect  to  this 


transaction.  RMI  represents  that  at  the 
request  of  the  Pension  Plan.  RMI 
investigated  the  possibility  of  the 
Pension  Plan  making  the  Loan  to  the 
Apprenticeship  Plan.  RMI  determined 
that  the  Loan  was  a  good  investment 
opportimity  for  the  following  reasons: 
(a)  the  Loan  was  adequately 
collateralized  by  the  Property;  (b)  RMI 
negotiated  the  terms  of  the  Loan  with 
the  Apprenticeship  Plan  and  closed  the 
transaction;  (c)  the  rate  of  interest  on  the 
Loan  is  a  market  rate  of  interest  which 
is  consistent  with  current  market  rates 
being  charged  by  other  mortgage 
lenders;  (d)  RMI  selected  the  appraiser 
independently  and  verified  the 
appraisal  as  reasonable;  and  (e)  RMI  did 
an  in-depth  investigation  of  the 
Apprenticeship  Plan's  credit  history  and 
determined  that  the  Apprenticeship 
Plan  was  a  good  credit  risk  and  would 
have  no  difficulty  meeting  its 
obligations  under  the  Loan.* 

7.  RMI  represents  that  it  is  a 
partnership  owned  by  JBGP  Corporation 
and  Strategic  Property  Advisors,  Inc. 
RMI  is  not  owned  or  controlled  by 
either  Plan,  nor  are  any  of  RMl's 
employees  participants  or  employees  of 
the  Plans.  RMI  represents  that  with 
respect  to  this  transaction,  it  determined 
the  facts  surrounding  the  Loan,  the 
valuation  of  the  Property  and  the 
structure  of  the  Loan.  RMI  has  also 
monitored,  and  wiU  continue  to  monitor 
the  Loan  on  behalf  of  the  Pension  Plan 
and  take  whatever  action  is  necessary  to 
enforce  the  Pension  Plan's  rights  under 
the  Loan. 

8.  In  summary,  the  apphcants 
represent  that  the  subject  transaction 
meets  the  criteria  of  section  408(a)  of  the 
Act  because:  (a)  the  Loan  represents 
approximately  0.39%  of  the  assets  of  the 
Pension  Plan;  (b)  the  Loan  is  at  fair 
market  rate  terms  not  less  favorable  to 
either  Plan  than  those  obtainable  in  an 
arm's-length  transaction  with  imrelated 
parties;  (c)  the  Property  sec\aring  the 
Loan  has  been  appraised  by  a  qualified, 
independent  appraiser  as  having  a  fair 
market  value  approximately  1.65  times 
the  principal  amoimt  of  the  Loan;  (d) 


'On  November  1. 1991,  Rocky  Mountain 
Investors,  Inc.  (now  known  as  RMI)  entered  into  a 
Consent  Order  and  Final  Judgment  (the  CO)  with 
the  Department  and  the  United  States  District  for 
the  District  of  Colorado  in  Martin  v.  Bocky 
Mountain  Investors,  Inc.,  et.al..  Civil  Action  No.  91- 
S-1951  (0.  Colo.).  Pursuant  to  that  CO.  RMI  agreed 
to  comply  with  all  terms  of  an  attached  "Rocky 
Mountain  Investors,  Inc.  Investment  Policy  and 
Underwriting  Ci-iteria"  (the  Guidelines]  in  carrying 
out  its  fiduciary  responsibilities  with  respect  to 
employee  benefit  plans  under  the  Act.  The 
Guidelines  were  incorporated  by  reference  into  the 
CO.  RMI  represents  that  it  acted  in  compliance  with 
the  Guidelines  in  approving  the  Loan  on  behalf  of 
the  Pension  Plan,  and  further  that  the  Loan  itself 
is  in  compliance  with  the  Guidelines. 


the  trustees  of  both  Plans  have 
determined  that  the  Loan  is  in  the  best 
interest  of  their  respective  Plans;  (e) 
RMI.  the  Pension  Plan's  independent 
fiduciary,  determined  that  the 
transaction  is  appropriate  for,  and  in  the 
best  interest  of,  the  Pension  Plan,  and  (f) 
RMI  has  monitored,  and  wiU  continue 
to  monitor  the  Loan  and  take  whatever 
action  is  necessary  to  enforce  the 
Pension  Plan's  rights  under  the  Loan. 
NOTICE  TO  MTERESTEO  PERSONS:  Notice 
of  the  proposed  exemption  will  be 
provided  by  first  class  mail  to  all 
interested  persons  within  30  days  of  the 
date  of  publication  of  the  notice  of 
pendency  in  the  Federal  Register.  The 
notice  will  include  a  copy  of  the  notice 
of  proposed  exemption  and  will  inform 
interested  persons  of  their  right  to 
comment  with  respect  to  the  proposed 
exemption.  Comments  to  the 
Department  are  due  within  60  days  of 
the  date  of  publication  of  this  notice  of 
proposed  exemption  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-6881.  (This  is  not 
a  toll-free  nimfiber.) 

Employees'  Savings  Plan  of  Bassett- 
Walker,  Inc.  (the  Plan)  Located  in 
Martinsville,  Virginia;  Proposed 
Exemption 

[Application  No.  D-09894] 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted  the  restrictions 
of  sections  406(a)  and  406  (b)(1)  and 
(b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  bv  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to  the  proposed  cash 
sale  (the  Sale)  of  the  Guaranteed 
Investment  Contract  No.  62012  (the  GIC) 
issued  by  Confederation  Life  Insurance 
Company  of  Atlanta,  Georgia 
(Confederation)  by  the  Plan  to  VF 
Corporation,  a  Permsylvania  corporation 
headquartered  in  Wyomissing, 
Pennsylvania,  a  party  in  interest  with 
respect  to  the  Plan;  provided  that  (1)  the 
Sale  is  a  one-time  transaction  for  cash; 

(2)  the  Plan  experiences  no  loss  nor 
incurs  any  expense  from  the  Sale;  and 

(3)  the  Plan  receives  as  consideration 
from  the  Sale  the  greater  of  either  the 
fair  market  value  of  the  GIC  as 
determined  on  the  date  of  the  Sale,  or 
$1.5  million,  the  principal  amount  of 
the  GIC,  plus  simple  interest  accrued  at 
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the  rate  of 
the  princi 
period  frori  i 
of  the  Sale, 
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.70  percent  per  annum  on 
amount  of  the  GIC  for  the 
April  4, 1994.  to  the  date 


Summary  ( )f  Facts  and  Representations 

1.  The  sp  onsoring  employer  of  the 
Plan  is  Bas  >ett- Walker,  Inc.,  a  Virginia 
corporatioi  i  headquartered  in 
Martinsvili  e,  Virginia.  It  is  engaged 
primarily  i  i  the  manufacturing  and 
marketing  )f  high-quality  fleece  and 
printwear.  3assett-Walker,  Inc.  was 
incorporatf  d  on  September  24, 1984. 
and  is  who  ly-owmed  by  VF 
Corporatioi,  the  proposed  purchaser  of 
the  GIC. 

VF  Corp(  iration,  a  Pennsylvania 
corporatioi  headquartered  in 
VVyomissin  g,  Pennsylvania,  was 
incorporatf  d  on  December  4,  1899,  and 
has  its  seci  rities  publicly  traded  on  the 
New  York  i  ind  Pacific  stock  exchanges. 
It  is  engage  d  primarily  in  the  domestic 
and  intern,  tional  manufacturing  and 
marketing  i  )f  jeanswear,  casual/ 
sportswear  and  intimate  and  other 
types  of  ap  jarel. 

2.  The  PI  m  is  a  profit  sharing  plan 
that  maintjins  individual  accounts  for 
its  particip  mts  and  is  intended  to 
satisfy  the  i  jualification  requirements  of 
sections  40 1(a)  and  401  (k)  of  the  Code. 
The  net  ass  ets  of  the  Plan  were 
$27,158.36^  as  of  December  31,  1993. 
There  are  currently  approximately  5,547 
participant  >  and  beneficiaries  of  the 
Plan. 

The  appl  icant  represents  that  the  Plan 
is  administered  by  a  committee  (the 
Committee  which  is  appointed  by  the 
sponsoring  employer  pursuant  to  the 
terms  of  th  ;  Plan.  The  Committee  has 
the  discret  onary  responsibility  for  the 
overall  adr  linistration  of  the  Plan, 
including  t  le  appointment  of  legal 
counsel,  ac  countants,  and  the  trustee  for 
the  Plan.  T  le  current  members  of  the 
Committee  are  Carl  Reynolds 
(Chairman  ,  Steven  Fritz  and  Margaret 
Bouldin  (S  jcretary),  who  are  employees 
of  the  spor  soring  employer  of  the  Plan, 
and  Louis  .  Fecile,  an  officer  of  VF 
Corporatio  i,  the  proposed  purchaser  of 
the  GIC. 

The  app  icant  also  represents  that 
UMB  Bank ,  N.A.  (formerly  known  as 
United  Mii  souri  Bank,  N.A.)  was 
appointed  mstee  (the  Trustee),  for  the 
Plan,  effect  ive  February  2, 1993.  The 
Trustee  is  ocated  in  Kansas  City, 
Missouri.  I :  acts  as  custodian  of  the 
assets  of  th  B  Plan,  ensures  that  the  assets 
of  the  Plan  are  held  in  trust  as  required 
by  the  Act,  and  oversees  the 
establishm  ant  and  maintenance  of 
investment  and  disbursement  accounts 
of  the  Plan 
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3.  The  GIC  was  acquired  by  the  Plan, 
effective  April  4. 1990,  pursuant  to  $1.5 
million  tendered  by  the  Plan  to 
Confederation  on  April  3, 1990.'  Under 
the  terms  of  the  GIC,  simple  interest  was 
to  be  paid  by  Confederation  to  the  Plan 
at  a  guaranteed  rate  of  interest  in  the 
amount  of  8.70  percent  per  annum 
through  April  3, 1995.  All  annual 
interest  payments  iiuough  April  3,  1994, 
have  been  paid  by  Confederation, 
leaving  only  the  interest  yield  that 
accrued  since  April  4, 1994.  remaining 
to  be  paid  to  the  Plan.  Under  the  terms 
of  the  GIC.  the  Plan  may  not  deposit 
additional  amounts  to  nor  withdraw 
amounts  bom  its  initial  $1.5  million 
investment.  As  of  August  31. 1994,  the 
GIC  was  valued  at  $1,514,315  and 
represented  approximately  5.04  percent 
of  the  total  value  of  Plan  assets. 

On  August  12, 1994,  the  Ingham 
County  Circuit  Court,  Lansing,  Michigan 
placed  Confederation  in  conservatorship 
and  rehabilitation,  causing    . 
Confederation  to  suspend  all  payments 
on  its  contracts,  including  the  GIC.  The 
applicant  represents  that  it  is  not  known 
whether,  when,  or  under  what 
circumstances  Confederation  will 
resume  interest  payments  under  the 
terms  of  the  GIC  or  whether  it  will  be 
permitted  to  pay  the  principal  amount 
of  the  GIC  to  the  Plan  upon  the  maturity 
of  the  GIC. 

4.  In  order  to  eliminate  the  risk 
associated  with  continued  investment  in 
the  GIC  and  to  allow  the  Plan  to 
distribute  or  otherwise  invest  the  assets 
of  the  Plan  currently  invested  in  the  GIC 
in  more  stable  investments  that  produce 
a  return  to  the  Plan.  VF  Corporation 
proposes  to  purchase  the  GIC  from  the 
Plan.*  The  applicant  represents  that  the 
Sale  would  eliminate  the  risks  inherent 
in  the  continued  investment  in  the  GIC 
by  the  Plan  and  would  be  in  the  best 
interests  of  the  Plan  and  its  participants 
and  beneficiaries. 

The  Trustee  in  a  letter  dated 
November  10. 1994  also  has  represented 
that  the  Sale  as  proposed  is  in  the  best 
interests  of  the  Plan  and  its  participants 
and  beneficiaries  and  that  the  proposed 
transaction  is  protective  of  the  rights  of 
the  Plan  participants  and  beneficiaries. 

The  applicant  states  that  the  Sale 
would  be  a  one-time  transaction  for  cash 
and  the  Plan  would  not  incur  any 


'The  Department  notes  that  decisions  to  acquire 
and  bold  the  CIC  are  governed  by  the  fiduciary 
responsibility  provisions  of  Part  4  of  Titla  1  of  the 
Act.  in  this  regard  the  Department  is  not  proposing 
relief  for  any  violations  of  Part  4  which  may  have 
arisen  as  a  result  of  the  acquisition  and  holding  of 
the  GIC. 

»  Section  3.04  of  the  GIC  provides  that  the  GIC 
may  not  be  assigned.  The  applicant  reprojents  that 
it  is  negotiating  with  Confederation  to  ob^in  a 
waiver  of  the  assignment  restriction. 


expenses  from  the  Sale  nor  experience 
any  loss.  The  applicant  also  states  that 
the  Plan  would  receive  as  consideration 
for  the  Sale  the  greater  of  either  the  fair 
market  value  of  the  GIC  as  determined 
by  the  Trustee  on  the  date  of  the  Sale, 
or  the  amoxmt  of  fimds  expended  by  the 
Plan  in  acquiring  the  principal  amount 
of  the  GIC  plus  any  interest  accrued  and 
not  paid  on  the  GIC  until  the  date  of  the 
Sale. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  because 
(a)  the  Plan  will  receive  fi'om  the  Sale 
in  a  one-time  transaction  cash  in 
amount  that  is  not  less  than  the  fair 
market  value  of  the  GIC  as  determined 
by  the  Trustee,  or  an  amount  that  is 
equal  to  the  total  amount  paid  by  the 
Plan  for  the  GIC  plus  earnings  the  GIC 
would  have  paid  to  the  date  of  the  Sale 
if  Confederation  had  not  been  placed 
under  conservatorship  and 
rehabilitation  by  the  Circuit  Court  of 
Michigan;  (b)  the  transaction  will  enable 
the  Plan  and  its  participants  and 
beneficiaries  to  eliminate  any  risk  from 
continued  holding  of  the  GIC  and  invest 
the  funds  from  the  transaction  in  more 
stable  and  paying  investments;  (c)  the 
Plan  will  not  incur  any  loss  nor  expense 
from  the  proposed  transaction;  and  (d) 
the  Trustee  of  the  Plan  has  determined 
that  the  proposed  transaction  is  in  the 
best  interests  of  the  Plan  and  its 
participants  and  beneficiaries  as  well  as 
protective  of  the  rights  of  the 
participants  and  beneficiaries. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.  E.  Beaver  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Employee  Profit  Sharing-Savings  Plan 
and  Trust  Agreement  of  Modern  Globe, 
Inc.  (the  Plan)  Located  in  Wyomissing, 
Pennsylvania;  Propored  Exemption 

[Application  No.  I>-098931 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted  the  restrictions 
of  sections  406(a)  and  406  (b)(1)  and 
(b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to  the  proposed  cash 
sale  (the  Sale)  of  the  Guaranteed 
Investment  Company  Contract  No. 
62580  (the  GIC),  issued  by 
Confederation  Life  Insurance  of  Atlanta, 


Georgia  (Confederation),  by  the  Plan  to 
VF  Corporation,  a  Pennsylvania 
corporation  (the  Employer),  the 
sponsoring  employer  and  a  party  in 
interest  with  resf>ect  to  the  Plan; 
provided  that  (1)  the  Sale  is  a  one-time 
transaction  for  cash;  (2)  the  Plan 
experiences  no  loss  nor  incurs  any 
expense  from  the  Sale;  and  (3)  the  Plan 
receives  as  consideration  from  the  Sale 
the  greater  of  either  the  fair  market 
value  of  the  GIC  as  determined  on  the 
date  of  the  Sale,  or  an  amount  that  is 
equal  to  the  total  amoimt  expended  by 
the  Plan  when  acquiring  the  GIC,  plus 
all  interest  accruing  under  the  terms  of 
the  GIC  until  date  of  Sale. 

Sunmiary  of  Facts  and  Representations 

1.  The  Employer,  a  Permsylvania 
corporation  which  was  incorporated  on 
December  4, 1899,  is  headquartered  in 
Wyomissing,  Pennsylvania,  and  its 
securities  are  publicly  traded  on  the 
New  York  and  Pacific  stock  exchanges. 
It  is  primarily  engaged  in  the  domestic 
and  international  manufacturing  and 
marketing  of  jeanswear,  casual/ 
sportswear,  and  intimate  and  other 
types  of  apparel. 

2.  The  Plan  is  a  profit  sharing  plan 
that  maintains  individual  accounts  for 
its  838  participants  and  beneficiaries 
and  is  intended  to  satisfy  the 
qualification  requirements  of  sections 
401(a)  and  401  (k)  of  the  Code."  The  net 
assets  of  the  Plan  were  $12,468,562,  as 
of  December  31, 1993.  The  Plan  was 
"frozen"  effective  December  31, 1992, 
resulting  in  no  further  contributions  nor 
participants  being  added  to  the  Plan; 
and  all  active  participants  became  fully 
vested  in  their  respective  account 
balances.  Under  the  amendments 
adopted  December  1,  1992,  the 
Employer  was  designated  sponsor  of  the 
Plan  and  UMB  Bank,  N.A.  of  Kansas 
Qty,  Missouri  (the  Trustee)  became 
trustee  of  the  Plan.  The  Trustee  is 
custodian  of  Plan  assets  and  oversees 
the  establishment  and  maintenance  of 
the  investment  and  disbursement 
accounts  for  the  Plan. 

The  Plan  is  administered  by  VF 
Pension  Plan  Committee  (the 
Committee)  which  is  appointed  by  the 
Board  of  Directors  of  the  Employer.  The 
Committee  is  responsible  for  the 
administration  of  the  Plan,  and  appoints 
legal  counsel,  accoimtants,  and  the 
Trustee  for  the  Plan.  The  members  of 
the  Committee  are  Harold  E.  Addis, 
Frank  C.  Pickard  III,  and  Lori  M. 


'The  Plan  was  originally  sponsored  by  Modem 
Globe.  Inc.,  a  Delaware  corporation,  which  was 
wholly-owned  by  the  Employer.  As  of  December  1, 
1992,  Modem  Globe,  Inc.  ceased  to  exist  when  it 
was  merged  into  another  wbolly.owned  subsidiary 
of  the  Employer. 


Tamoski,  each  of  whom  is  an  officer  of 
the  Employer. 

3.  Confederation  issued  the  GIC  to  the 
Plan  effective  November  20, 1991,  for 
the  consideration  of  $2  million.  '^  The 
terms  of  the  GIC  provide  that 
comp>oimded  interest  is  to  accrue  at  the 
guaranteed  rate  of  6.50  percent  per 
armum  on  the  principal  amoimt  of  the 
GIC  through  November  19, 1994,  at 
which  time  the  accrued  interest  and 
principal  amount  of  the  GIC  is  to  be 
paid  to  the  Plan.  As  of  August  31, 1994, 
the  appUcant  represents  that  the  GIC 
was  valued  at  $2,381,958  and  equaled 
approximately  21.09  percent  of  the  total 
value  of  the  Plan  assets. 

On  August  12,  1994,  the  Ingham 
County  Circuit  Court,  Lansing, 
Michigan,  placed  Confederation  in 
conservatorship  and  rehabilitation, 
causing  Confederation  to  susp>end  all 
payments  on  its  contracts,  including  the 
GIC.  The  applicant  represents  that  it  is 
not  known  whether,  when,  or  under 
what  circumstances  Confederation  will 
resume  pay^nents  on  its  contracts, 
including  payment  of  the  interest  and 
the  principal  amount  of  the  GIC. 

4.  In  order  to  eliminate  the  risk 
associated  with  continued  investment  in 
the  GIC  by  the  Plan  and  to  allow  the 
Plan  to  distribute  or  otherwise  invest 
the  assets  currently  invested  in  the  GIC, 
the  Employer  proposes  to  purchase  the 
GIC  &t)m  the  Plan.' '  The  applicant 
represents  that  the  elimination  of  the 
risks  inherent  in  the  continued 
investment  in  the  GIC  by  the  Plan 
would  be  in  the  best  interests  of  the 
Plan  and  its  participants  and 
beneficiaries  and  would  serve  to  protect 
their  rights  under  the  Plan. 

The  applicant  represents  that  the 
Employer  will  pay  the  Plan  for  the  GIC 
in  a  one-time  transaction  for  cash,  and 
any  expenses  in  connection  with  the 
transaction  will  be  absorbed  by  the 
Employer  with  the  Plan  exp)eriencing  no 
loss  nor  incurring  any  expense  from  the 
transaction.  Also,  the  appUcant 
represents  that  the  GIC  would  be  either 
purchased  from  the  Plan  at  the  higher  of 
(1)  its  fair  market  value,  as  determined 
by  the  Trustee  at  the  time  of  the  Sale, 
or  (2)  at  the  amount  expended  by  the 
Plan  when  acquiring  the  GIC  plus  all  the 
interest  accruing  under  the  terms  of  the 
GIC  until  the  date  of  the  Sale. 


'"The  Department  notes  that  decisions  to  acquire 
and  hold  the  QC  are  governed  by  fiduciary 
responsibility  provisions  of  Part  4  of  Title  I  of  the 
Act  In  this  regard  the  Department  is  not  proposing 
relief  for  any  violations  of  Part  4  which  may  have 
arisen  as  a  result  of  the  acquisition  and  holding  of 
the  GIC. 

■■Although  section  3.04  of  the  GIC  provides  that 
it  may  not  be  assigned,  the  applicant  repr«sents  that 
it  is  negotiating  with  Confederation  to  obtain  a 
waiver  of  the  assignment  restriction. 


In  addition,  the  Trustee  has 
represented  in  a  letter  dated  November 
10,  1994,  that  in  its  opinion  the 
proposed  purchase  of  the  GIC  by  the 
Employer  is  in  the  best  interests  of  the 
Plan  and  its  participants  and 
beneficiaries.  Furthermore,  the  Trustee 
expressed  the  opinion  that  the  proposed 
transaction  is  protective  of  the  rights  of 
the  Plan's  piarticipants  and  beneficiaries. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  because 

(a)  the  Plan  will  receive  from  the 
Employer  in  a  one-time  transaction  cash 
the  greater  of  the  fair  market  value  of  the 
GIC  as  determined  by  the  Trustee,  or  an 
amount  that  is  equal  to  the  total  amount 
expended  by  the  Plan  in  acquiring  the 
GIC  plus  all  interest  accruing  under  the 
terms  of  the  GIC  until  the  date  of  Sale; 

(b)  the  transactional!  enable  the  Plan 
and  its  participants  and  beneficiaries  to 
avoid  any  risk  associated  with  the 
continued  holding  of  the  GIC;  (c)  the 
Plan  will  not  incur  any  loss  or  expense 
bom  the  proposed  transaction;  and  (d) 
the  Trustee  of  the  Plan  has  determined 
that  the  proposed  transaction  is  in  the 
best  interests  of  the  Plan  and  its 
participants  and  beneficiaries  and 
would  serve  to  protect  their  rights  under 
the  Plan. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.  E.  Beaver  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-&«e  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disquahfied  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  resp>ecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
op)erate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Oepiartment  must  find  that  the 
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exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  p>articipants 
and  beneficiaries  of  the  plan; 

(3)  The  pioposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  if  the  Act  and/ or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermor^,  the  fact  that  a  transaction 
is  subject  toj  an  administrative  or 
statutory  exjemption  is  not  dispositive  of 
whether  th0  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  tkat  the  material  facts  and 
representations  contained  in  each 
application  tare  true  and  complete,  and 
that  each  amplication  accurately 
describes  alii  materiaLterms  of  the 
transaction  [which  is  the  subject  of  the 


ashington.  DC,  this  29th  day  of 
194. 


exemption 

Signed  at 
December.  1 
Ivan  Strasfeli 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits, 
Administration.  U.S.  Department  of  Labor. 

IFR  Doc.  95-109  Filed  1-3-95;  8:45  am] 
BILLING  CODE  isiO-29-P 
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[Prohibited  transaction  Exemption  94-82] 


Marshal!  &  fisley  Trust  Company 

AGENCY:  Department  of  Labor. 

ACTION:  Notice  of  technical  correction. 

1 

On  Deceifaber  5, 1994,  the  Department 
of  Labor  (the  Department]  pubUshed  in 
the  FederaURegister  (59  FR  62422)  and 
individual  Exemption  which  permits: 
(1)  the  in-kmd  transfer  of  assets  of  plans 
for  which  Marshall  &  Ilsley  Trust 
Company  or  an  affiliate  (collectively, 
M&I)  serves  as  a  fiduciary  (the  Client 
Plans),  other  than  plans  established  and 
maintained  by  M&J,  that  are  held  in 
certain  collective  investment  funds 
maintained!  by  MSd  (the  CIFs).  in 
exchange  for  shares  of  the  Marshall 
Funds,  Inc.] (the  Funds),  an  open-end 
investmentk»mpany  registered  imder 
the  Investnjent  Company  Act  of  1940, 
for  which  Njfil  acts  as  investment 
adviser,  cuitodian,  and/or  shareholder 
servicing  agent,  in  connection  with  the 
terminatiod  of  such  CIFs;  (2)  the  receipt 
of  fees  by  KI&I  from  the  Funds  for  acting 
as  an  invest  ment  adviser  to  the  Funds 
in  connect!  jn  with  the  investment  by 
the  Client  Plans  in  shares  of  the  Funds; 
and  (3)  the  receipt  and  proposed 
retention  of  fees  by  M&I  from  thp  Funds 
for  acting  sk  custodian  and  shareholder 


IMI 


servicing  agent  to  the  Fimds  as  well  as 
for  any  other  services  to  the  Fimds 
which  are  not  investment  advisory 
services  (i.e.  "secondary  services")  in 
connection  with  the  investment  by  the 
Client  Plans  in  shares  of  the  Funds. 

Section  1(f)  in  the  first  column  on  59 
FR  62423  should  read  as  follows: 

(f)  The  conditions  set  forth  in 
paragraphs  (e),  (f)  and  (n)  of  Section  11 
below  are  satisfied. 

For  Further  Information  Contact:  Mr. 
E.F.  WilUams,  of  the  Department,  at 
(202) 219-6194. 

Signed  at  Washington.  DC,  this  29th  day  of 
December,  1994. 
Ivan  L.  Strasfeld, 

Director.  Office  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration. 
(FR  Doc.  95-111  Filed  1-3-95;  8:45  am] 

BILLMC  CODE  4510-2A-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  94-105] 

NASA  Advisory  Council,  NASA  Federal 
Laboratory  Review  Task  Force; 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
annoimces  a  meeting  of  the  NASA 
Federal  Laboratory  Review  Task  Force 
of  the  NASA  Advisory  Council. 
DATES:  January  26, 1995,  12:30  p.m.  to 
4:15  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Program  Review 
Center,  Ninth  Floor,  Room  9H40,  300  E 
Street.  SW..  Washington.  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  L.  Kline,  Code  AE,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-4697. 
SUPPLEXIENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— General  Findings  and 

Recommendations 
— Aeronautics  Enterprise 

Recommendations 
— Scientific  Research  Enterprise 

Recommendations 
— Mission  to  Planet  Earth  Enterprise 

Recommendations 
— Space  Technology  Enterprise 

Recommendations 
— Hiunan  Exploration  and  Development 

of  Space  Enterprise  Recommendations 


— ^Discussion 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitors'  register. 

Dated;  December  22, 1994. 
Timothy  M.  Sullivan, 
Advisory  Committee  Management  Officer. 
(FR  Doc.  95-135  Filed  1-3-95:  8:45  am] 

BILLING  COOE  751»-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

AGENCY:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  as  amended), 
notice  is  hereby  given  that  the  following 
meetings  of  the  Hiunanities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Fisher,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  tlie  Humanities, 
Washington,  EX:  20506;  telephone  (202) 
606-8322,  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  trade  secrets  and 
commercial  or  financial  inforniaiion 
obtained  fi-om  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  tmwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19, 1993. 1  have  determined 
that  these  meetings  will  be  closed  to  the 
public  piu^uant  to  subsections  (c)(4), 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 

1.  Date:  January  23, 1995 
Time:  8:30  a.m.  to  5:00  p.m. 


Room:  315. 

Program:  This  meeting  will  reviaw 
applications  for  projects  in  Interpretive 
Research:  Humanities  Studies  of 
Medicine,  submitted  to  Division  of 
Research  Programs,  for  projects 
beginning  after  July  1, 1995. 

2.  Date:  January  27. 1995 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  315 

Program:  This  meeting  will  review 
applications  for  projects  in  Interpretive 
Research:  Humanities  Studies  of 
Technology,  Industry  and  Architecture, 
submitted  to  the  Division  of  Research 
Programs,  for  projects  beginning  after 
July  1,  1995. 

3.  Date:  January-  30. 1995 
Time:  8:30  a!m.  to  5:00  p.m. 
Room:  315 

Program:  This  meeting  will  review 
applications  for  projects  in  Interpretive 
Research:  History  and  Philosophy  of 
Science,  submitted  to  the  Division  of 
Research  Programs,  for  projects 
beginning.after  July  1, 1995 
David  C.  Fisher, 

Advisory  Management  Committee  Officer 
IFR  Doc.  95-11  nied  1-3-95;  8:45  am) 

BILLING  CODE  7S3e-01-4U 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-261] 

Carolina  Power  &  Light  Company;  H.R. 
Robinson  Steam  Electric  Plant,  Unit 
No.  2;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
23  issued  to  Carolina  Power  &  Light 
Company  (the  licensee)  for  operation  of 
H.R.  Robinson  Steam  Electric  Plant, 
Unit  Nu.  2  (HBR),  located  in  Darlington 
County,  South  Carolina. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
include  provisions  in  Technical 
Specifications  (TS)  5.3  and  5.4  which 
allow  for  the  storage  of  fuel  with  an 
enrichment  not  to  exceed  4.95  +  0.05  w/ 
o  U-235  in  the  new  and  spent  fuel 
storage  racks.  The  proposed  action  is  ip 
accordance  with  the  licensee's 
application  for  amendment  dated  July 
28,  1994. 

The  Need  for  Proposal  Action 

The  proposed  changes  are  needed  so 
that  the  licensee  can  use  higher  fuel 
enrichment  to  provide  the  flexibility  of 
extending  the  hiel  irradiation  and  to 
permit  operation  for  longer  fuel  cycles. 


Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  TS.  The  proposed  revisions  would 
permit  use  of  fuel  enriched  to  a  nominal 
5.0  weight  percent  Uranium  235.  The 
safety  considerations  associated  with 
reactor  operation  with  higher 
enrichment  and  extended  irradiation 
have  been  evaluated  by  the  NRC  staff. 
The  staff  has  concluded  that  such 
changes  would  not  adversely  affect 
plant  safety.  The  proposed  changes  have 
no  adverse  effect  on  the  probability  of 
any  accident.  The  higher  enrichment, 
with  fuel  bumup  to  60,000  megawatt, 
days  per  metric  ton  Uranium,  may 
shghtly  change  the  mix  of  fission 
products  that  might  be  released  in  the 
event  of  a  serious  accident,  but  such 
small  changes  would  not  significantly 
affect  the  consequences  of  serious 
accidents.  No  changes  are  being  made  in 
the  types  or  amount  of  any  radiological 
effluents  that  may  be  released  offsite. 
There  is  no  significant  increase  in  the 
allowable  individual  or  cimiulativc 
occupational  radiation  exposure. 

With  regard  to  potential 
nonradiological  impacts  of  reactor 
operation  with  higher  enrichment  and 
extended  irradiation,  the  proposed 
changes  to  the  TS  involve  systems 
located  with  the  restricted  area,  as 
defined  in  10  CFR  Part  20.  They  do  not 
affect  nonradiological  plant  effluents 
and  have  no  other  environmental 
impact. 

"The  environmental  impact  of 
transportation  resulting  from  the  use  of 
higher  enrichment  fuel  and  extended 
irradiation  were  published  and 
discussed  in  the  staff  assessmetit 
entitled,  "NRC  Assessment  of  the 
Environmental  effect  of  Tran.sportation 
Resulting  from  Extended  Funl 
Enrichment  and  Irradiation,"  dated  July 
7, 1988,  and  published  in  the  Federal 
Register  (53  FR  30355)  on  August  11. 
1988.  As  indicated  therein  the 
environmental  cost  contribution  of  the 
proposed  increase  in  the  fuel 
enrichment  and  irradiation  limits  are 
either  unchanged  or  may,  in  fact,  be 
reduced  from  those  summaries  in  Table 
S-4  as  set  forth  in  10  CFR  51.52(c). 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  eflluents 
and  has  no  other  environmental  impact. 


Accordingly,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological environmental  impacts 
associated  with  the  proposed  action. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  other  alternative 
would  have  equal  or  greater 
environmental  impacts  and  need  not  be 
evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  the  environmental 
impact  of  plant  operations  and  would 
result  in  reduced  operational  flexibility 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  related  to  operation  of  HBR. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Conmiission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendments. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  July  28,  1994.  that  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street, 
NW.,  Washington,  DC  20555,  and  at  the 
local  public  document  room  for  the  H.B. 
Robinson  Steam  Electric  Plant,  Unit  No. 
2,  at  Hartsville  Memorial  Library,  147 
West  College,  Hartsville,  South  Carolina 
29550. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  December  1994. 

ForJhe  Nuclear  Regulatory  Commission. 
Byron  L.  Siegel, 

Acting  DiriKtor  Profect  Directorate  17-7 
Division  of  Reactor  Projects  I/II,  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  95-125  Filed  1-3-95;  8:45  am) 
BILUNQ  Code  7S90-01-M 
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Biweekly  Ndtice 

Applicatioii*  and  Amendments  to 
Facility  Operating  licenses  Involving 
No  Stgnificapt  Hazards  Considerations 

I.  Background 

Pursuant  tc  Public  Law  97-415,  the 
U.S.  Nucleai  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  ^7-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued.  und^T  a  new  provision  of  section 
189  of  the  Apt.  This  provision  grants  the 
Commissionl  the  authority  to  issue  and 
make  immet  iiately  effective  any 
amendment  to  an  operating  license 
upon  a  deteimination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  bifore  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biwe  jkly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  December 
12. 1994,  th  ough  December  21, 1994. 
The  last  biweekly  notice  was  published 
on  Decembef  21, 1994  (59  FR  65809). 

Notice  Of  Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses.  Pipposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opporl  unity  For  A  Hearing 

The  Cominission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significa  It  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.9  2,  this  means  that  operation 
of  the  facilil  y  in  accordance  with  the 
proposed  anendment  would  not  (1) 
involve  a  si  inificant  increase  in  the 
probability  )r  consequences  of  an 
accident  pn  viously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  pniviously  evaluated;  or  (3) 
involve  a  si  ;nificant  reduction  in  a 
margin  of  *  fety.  The  basis  for  this 
proposed  di  (termination  for  each 
amendmeni  request  is  shown  below: 

The  Com  nission  is  seeking  public 
comments  (  n  this  proposed 
determination.  Any  comments  received 
within  30  d  ays  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  anendment  until  the 
expiration  (if  the  30-day  notice  period. 


JMI 


However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  and  should  cite 
.  the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22.  Two  White  Flint  North. 
11545  Rockville  Pike.  Rockville. 
Maryland  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street.  NW.. 
Washington,  DC.  The  filing  of  requests 
for  a  hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  February  3. 1994.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  faciUty  operating  Ucense  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington.  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 


Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  condse 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a 'genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  \yhich  satisfies  these 
requirements  with  respect  to  at  least  one 


contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  pramitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the  ^ 

Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Conunission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or'r.ay 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  (Project 
Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  fiUngs  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and /or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 


For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington.  DC,  and  at  the  local  public 
document  room  for  the  particular 
facility  involved. 

Arizona  Public  Service  Company,  e!  aL, 
Docket  Nos.  STN  50-526,  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Unit  Nos.  1,  2,  and 
3,  Maricopa  County,  Arizona 

Date  of  amendment  requests: 
November  30.  1994 

Description  of  amendment  requests: 
The  proposed  amendment  would 
relocate  Table  3.3-2,  "Reactor  Protective 
Instrumentation  Response  Times,"  and 
Table  3.3-5,  "Engineered  Safety  Features 
Response  Times,"  of  Technical 
Specifications  (TS)  3/4.3.1  and  3/4.3.2, 
respectively,  to  the  Palo  Verde  Updated 
Final  Safety  Analysis  Report  (UFSAR) 
in  accordance  with  the  guidance 
provided  in  Generic  Letter  (GL)  93-08. 
In  addition,  the  proposed  amendment 
would  make  administrative  changes  to 
two  previous  TS  amendment  requests  to 
reflect  the  deletion  of  Tables  3.3-2  and 
3.3-5.  The  amendment  would  also 
delete  an  obsolete  footnote  on  page  3/4 
3-17  of  the  Palo  Verde  Unit  2's  TS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
hcensees  have  provided  their  analysis 
about  the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Standard  1  -  Does  the  proposed  change 
invoh'e  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

The  proposH  change  relocates  two  tables 
of  instrumciJt  r>-ponse  time  limits  from  the 
TS  to  the  LFSAR.  The  changes  are  in 
accordance  with  the  guidance  provided  by 
the  NRC  in  Generic  Letter  93-08.  The  changes 
are  administrative  in  nature  and  do  not 
involve  any  modifications  to  plant 
equipment  or  afiect  plant  operation. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Standard  2  -  Does  the  proposed  change 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

The  proposed  change  relocates  two  tables 
of  instruflieflt  response  time  limits  £rom  the 
TS  to  the  UFSAR.  The  changes  are  in 
accordance  with  the  guidance  provided  b>' 
the  NRC  in  Generic  Letter  93-08.  The  changes 
are  administrative  in  nature,  do  not  involve 
any  modifications  to  plant  equipment  and 
cause  no  change  in  the  method  by  which  acy 
safety-related  s\'stem  [>erfonns  its  function. 
Therefore,  the  prof)osed  change  does  not 


create  the  possibility  of  a  new  or  dinerent 
kind  of  accident  firom  any  accident 
previously  evaluated. 

Standard  3  -  Does  the  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

The  proposed  change  relocates  two  tables 
of  instrument  response  time  limits  from  the 
TS  to  the  UFSAR.  The  changes  are  in 
accordance  with  the  guidance  provided  by 
the  NRC  in  Generic  Letter  93-08.  The  change* 
are  administrative  in  nature,  do  not  change 
or  alter  regulatory  requirements  and  do  not 
affect  the  safety  analysis.  Plant  procedures 
contain  response  time  testing  acceptance 
criteria  that  reflect  the  reactor  trip  and 
ESFAS  (engineered  safety  feature  actuation 
system]  response  time  limits  io  the  tables 
being  relocated  from  the  TS  into  the  UFSAR. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensees'  analysis  and,  based  on  that 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  stalT  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library.  12 
East  McDowell  Road.  Phoenix,  Arizona 
85004 

Attorney  for  licensees:  Nancy  C. 
Loftin.  Esq..  Corporate  Secretary  and 
Coimsel,  Arizona  Public  Ser\'ice 
Company,  P.O.  Box  53999,  Mail  Station 
9068,  Phoenix.  Arizona  85072-3999 

NRC  Profect  Director:  Theodore  R. 
Quay 

Arizona  Public  Service  Companv,  et  aL, 
Doclvet  Nos.  STN  50-528.  STN  50-529. 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Unit  Nos.  1,2,  and 
3,  Maricopa  County,  Arizona 

Date  of  amendment  requests: 
December  7.  1994 

Description  of  amendment  requests: 
The  proposed  amendment  would 
change  Table  4.3-1  of  Technical 
Sf>ecification  3/4.3.1  to  allow 
verification  of  the  shape  annealing 
matrix  elements  used  in  the  Core 
Protection  Calculators.  This  would 
provide  the  option  to  use  generic  shape 
annealing  matrix  elements  in  the  Core 
Protection  Calculators.  Presently,  cycle- 
specific  shape  anneaUng  elements  are 
determined  during  startup  testing  after 
each  core  reload.  Use  of  a  generic  shape 
annealing  matrix  would  eliminate 
approximately  2  to  3  hours  of  critical 
path  work  during  startup  after  a 
refueling  outage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensees  have  provided  their  analysis 
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t  --  Does  the  proposed  change 
\ificant  increase  in  the 
consequences  of  an  accident 
evaluated? 

Technical  Specification 
does  not  involve  a  significant 
probability  or  consequences 
previously  evaluated.  The 

ication  amendment  provides 
use  generic  shape  annealing 

in  the  Core  Protection 
The  design  basis  of  the  Core 
culators  is  to  provide  the 
ure  from  nucleate  boiling  ratio) 
rate  trip  functions  for  the 
ion  System  so  that  the 
eptable  Fuel  Design  Limits  on 
centerline  melt  are  not 
normal  operation  or 

Occurrences,  and 
^ineered  Safety  Features 
'Stem  in  limiting  the 
of  postulated  accidents.  The 
annealing  matrix  elements  will 
during  startup  testing  and  will 
acceptance  criteria  as  the 
shape  annealing  matrix 
e  generic  shape  annealing 

are  not  valid,  cycle  specific 
ing  matrix  elements  would  be 
( lore  Protection  Calculators.  This 
not  affect  the  Core  Protection 
capability  to  protect  the  plant  by 
reactor,  based  on  a  conservative 
I  )f  minimum  DNBR  and  peak 
I  ate,  to  ensure  that  the  Specified 
='uel  Design  Limits  are  not 
I  he  event  of  an  Anticipated 
Occurrence.  Therefore,  the 
»e  annealing  matrix  elements  will 
safety  analysis,  since  there  is 
the  design  basis  of  the  Core 
Qalculator  System. 

-  Does  the  propos'td  change 
ssibiiity  of  a  new  or  different 
t  from  any  accident 
^aluated? 

Technical  Specification 
does  not  create  the  possibility  of 
terent  kind  of  accident  from  any 
iviously  evaluated.  Since  the 
I  >e  annealing  matrix  elements  will 
meet  the  same  acceptance 
le  cycle  specific  shape  annealing 

the  Core  Protection 
will  still  generate  axial  power 
fall  within  the  required 
The  Core  Protection 
will  still  trip  the  reactor,  based 
ative  calculation  of  minimum 
leak  linear  heat  rate,  to  ensure 
fied  Acceptable  Fuel  Design 
violated  in  the  event  of  an 
Operational  Occurrence. 
3  -  Does  the  proposed  change 
si^ificant  reduction  in  a  margin  of 


p  3sed 


en:  ents, 


tot ' 


hape 


Technical  Specification 
will  not  involve  a  significant 
a  margin  of  safety.  There  is  no 
the  margin  of  safety,  since  the 

annealing  matrix  elements  will 
meet  the  same  acceptance 


criteria  as  the  cycle  specific  shape  annealing 
matrix  elements.  Therefore,  this  change  will 
not  affect  the  design  basis  of  the  Core 
Protection  Calculators.  The  Core  Protection 
Calculators  will  still  provide  a  reactor  trip 
based  on  a  conservative  calculation  of 
minimum  DNBR  and  peak  linear  heat  rate. 

The  NRC  staff  has  reviewed  the 
licensees'  analysis  and.  based  on  that 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefpre.  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library.  12 
East  McDowell  Road,  Phoenix.  Arizona 
85004 

Attorney  for  licensees:  Nancy  C. 
Loftin.  Esq..  Corporate  Secretary  and 
Counsel,  Arizona  Public  Service 
Company.  P.O.  Box  53999.  Mail  Station 
9068.  Phoenix.  Arizona  85072-3999 

NRC  Project  Director:  Theodore  R. 
Quay 

Arizona  Public  Service  Company,  et  al.. 
Docket  No.  STN  50-529,  Palo  Verde 
Nuclear  Generating  Station,  Unit  No.  Z. 
Maricopa  County,  Arizona 

Date  of  amendment  request: 
November  30,  1994 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  pressurizer  code  safety  valve 
Uh  setting  from  2500  psia  to  2475  psia. 
The  lift  setting  is  being  changed  to 
permit  Unit  2  to  operate  with  up  to  1500 
plugged  tubes  in  each  steam  generator. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensees  have  provided  their  analysis 
about  the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Standard  J  -  Does  the  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated? 

The  proposed  Technical  Specification 
amendment  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated.  Chapters 
6  and  15  of  the  IPalo  Verde  Nuclear 
Generating  Station]  PVNGS  (Updated  Final 
Safety  Analysis  Report]  UFSAR  have  been 
reviewed  to  address  the  impact  of  these 
changes  (1500  plugged  tubes  and  a 
pressurizer  code  safety  valve  nominal  lift 
setpoint  of  2475  psia)  on  accident 
consequences.  For  most  of  the  events  that 
were  previously  analyzed  in  the  UFSAR.  the 
proposed  change  does  not  have  a  significant 
affect  or  adversely  impact  the  accident 
analysis.  For  RCS  [reactor  coolant  system] 
pressure  pieaking  events.  Loss  of  Condenser 
Vacuum  (LOCV)  and  Feedwater  Line  Breaks 
(FLB),  a  new  analysis  was  performed  to 
justi^  the  acceptability  of  the  changes. 


For  the  LOCv  event  (anticipated 
operational  occurrence),  the  reanalysis 
determined  that  the  peak  RCS  pressure, 
assuming  1500  plugged  tubes  and  a 
pressurizer  code  safety  valve  nominal  lift 
setpoint  of  2475  psia.  is  2728  psia.  The 
maximum  reactor  coolant  system  (RCS) 
pressure  reached  for  this  event  as  described 
in  UFSAR  Section  15.2.3  is  2742  psia. 
Therefore,  this  change  is  bounded  by  the 
reference  cycle  (UFSAR  analysis)  and 
remains  below  the  110%  (2750  psia)  design 
pressure  limit. 

Several  FLB  scenarios  are  analyzed  in 
support  of  PVNGS  Unit  2  operation.  The 
scenario  with  the  highest  system  pressures  is 
the  large  FLB  with  a  loss  of  alternating 
current  (LOAC).  For  the  large  FLB  with  a 
LOAC  event  (limiting  fault  event),  assuming 
1500  plugged  tubes  and  a  pressurizer  code 
safety  valve  nominal  lift  setpoint  of  2475 
psia,  is  2813  psia.  The  maximum  RCS 
pressure  reached  for  this  event  as  described 
in  UFSAR  Section  15.2.8  is  2843  psia.  The 
analysis  shows  that  the  RCS  p)eak  pressure 
for  the  large  FLB  with  a  LOAC  (very  low 
probability)  event  remains  below  the 
required  value  of  120%  (3000  psia)  of  design 
pressure.  Therefore,  the  analyses  and  reviews 
of  the  RCS  pressure  peaking  events 
determined  that  the  UFSAR  design  pressure 
limit  is  still  bounding  with  this  change.  That 
is,  the  RCS  design  pressure  limit  will  not  be 
exceeded.  Also,  safety  valves  are  accident 
mitigating  devices  and  do  not  contribute  to 
the  probability  of  an  event. 

Standard  2  -  Does  the  proposed  change 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

The  proposed  Technical  Specification 
amendment  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  firom  any 
accident  previously  evaluated.  The  analyses 
and  reviews  show  that  the  cujrent  licensing 
basis  remains  valid  for  this  change  (UFSAR 
design  pressure  limit  is  still  bounding  with 
this  change).  Safety  valves  are  accident 
mitigating  devices  and  do  not  contribute  to 
the  possibility  of  an  accident.  The  pressurizer 
code  safety  valves  are  not  manually  or 
remotely  operated,  but  are  designed  to 
automatically  open  to  provide  overpressure 
protection  for  pressure  peaking  events.  The 
change  in  the  pressurizer  code  safety  valve 
setpoint  to  2475  psia  does  not  significantly 
increase  the  probability  of  a  pressurizer  code 
safety  valve  opening,  since  the  pressure  is 
still  well  above  the  Technical  Specification 
Table  2.2-1  reactor  Uip  setpoint  of  2383  psia  ' 
for  high  pressurizer  pressure. 

Standard  3  ~  Does  the  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

The  proposed  Technical  Specification 
amendment  does  not  involve  a  significant 
reduction  in  a  margin  of  safety.  The  analyses 
and  reviews  show  that  the  limits  in  the 
licensing  and  design  basis  are  still  valid  with 
this  change.  The  analyses  show  that  the  RCS 
peak  pressure  remains  below  the  110%  (2750 
psia)  design  pressure  limit  for  the  LOCV 
event  and  remains  below  the  required  value 
of  120%  (3000  psia)  of  design  pressure  RCS 
p)eak  pressure  for  the  large  FLB  with  a  LOAC 

(very  low  probability)  event.  The  analyses 
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and  reviews  of  the  RCS  pressure  peaking 
events  determined  that  the  UFSAR  design 
pressure  limit  is  still  bounding  with  this 
chafige.  Therefore,  the  proposed  Technical 
Specification  amendment  maintains  the 
margin  of  safety  to  the  design  pressure  limit. 

The  NRC  staff  has  reviewed  the 
licensees'  analysis  and.  based  on  that 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library.  12 
East  McDowell  Road,  Phoenix,  Arizona 
85004 

Attorney  for  licensees:  Nancy  C. 
Loftin,  Esq.,  Corporate  Secretary  and 
Counsel,  Arizona  Public  Service 
Company.  P.O.  Box  53999,  Mail  Station 
9068,  Phoenix.  Arizona  85072-3999 

NRC  Project  Director  Theodore  R. 
Quay 

Carolina  Power  &  Light  Company,  et 
al..  Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units 
1  and  2,  Brunswick  County  .North 
Carolina 

Date  of  amendments  request: 
November  16.  1994Description  of 
amendments  request:  The  proposed 
revision  to  the  Technical  Specifications 
(TS)  would  change  the  Tex;hnical 
Specification  3/4.6.2  to  remove  the 
specific  instrumentation  requirements 
for  monitoring  of  the  suppression 
chamber  average  water  temperature. 
Also,  the  proposed  revision  would 
change  the  TS  Bases  3/4.6.2  to  indicate 
the  methods  that  are  acceptable  for 
determining  suppression  chamber 
average  water  temperature.Proposed  no 
significant  hazards  consideration 
determination:  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  maintains  the  same 
number  of  monitored  locations  from  which 
an  average  suppression  chamber  water 
temperature  can  be  derived,  while  making 
available  additional  valid  RTD  (resistance 
temperature  detector]  inputs  from  what  was 
the  redundant  channel.  No  safety-related 
equipment,  safety  function  or  plant  operation 
will  be  altered  as  a  result  of  the  proposed 
change.  The  SPTMS  (supp»ression  chamber 
temperature  monitoring  system)  is  neither  an 
accident  initiator  nor  does  it  provide  any 
automatic  accident  mitigation  function.  The 
change  does  not  affect  the  design,  materials, 
or  construction  standards  applicable  to  the 


suppression  chamber  average  water 
temperature  monitoring  instrumentation. 

2.  The  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  fundamental  function  and  objective  of 
the  system  is  not  affected  by  the  propKtsed 
change.  As  stated  above,  no  safety-related 
equipment,  safety  function  or  plant 
Ofjerations  will  be  altered  as  a  result  of  the 
proposed  change.  The  change  does  not  afiect 
the  design,  materials,  or  construction 
standards  applicable  to  the  suppression 
chamber  average  water  temperature 
instrumentation. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  prop)osed  change  allows  the 
substitution  of  a  qualified  RTD  already 
installed  at  a  monitored  location  to  insure  the 
suppression  chamber  average  water 
temperature  remains  valid.  It  does  not 
involve  any  changes  to  the  plant  design  or 
operation,  therefore,  no  margins  of  safety,  as 
defined  by  the  plant's  accident  analyses,  are 
impacted.  Deletion  of  the  defined  instrument 
channels  will  not  affect  the  ability  to  verify 
the  suppression  chamber  "average"  water 
temperature  is  being  maintained  below  the 
maximum  average  temperatures  required  by 
the  specification.  This  will  insure  the 
suppression  chamber  is  Operable  and  able  to 
perform  its  intended  safety  function. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library.  601  S.  College  Road. 
Wilmington.  North  Carolina  28403- 
3297. 

Attorney  for  licensee:  R.  E.  Jones. 
General  Counsel,  Carolina  Power  & 
Light  Company,  Post  Office  Box  1551. 
Raleigh.  North  Carolina  27602 

NRC  Project  Director:  William  H. 
Bateman 

Carolina  Power  &  Light  Company, 
Docket  No.  50-261,  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2, 
Dariington  County,  South  Carolina 

Date  of  amendment  request: 
December  12.  1994 

Description  of  amendment  request: 
The  requested  change  would  revise  the 
containment  spray  (CS)  nozzle 
surveillance  interval  from  5  to  10  ye.ars. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1.  The  requested  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  requested  change  extends  the 
surveillance  interval  for  performance  of 
qualitative  flow  testing  of  the  CS  nozzles.  A 
revision  to  this  surveillance  intenal  can  in 
no  way  increase  the  probability  of  any 
accident  previously  evaluated. 

Containment  spray. nozzle  testing  is  not 
intended  to  track  degradation  of  equipment 
by  monitoring  or  trending  performance. 
Rather,  this  sur\eillance  constitutes  a  test  of 
the  passive  design  of  the  spray  nozzles,  i.e.. 
it  merely  demonstrates  whether  the  nozzles 
are  or  are  not  blocked  or  clogged.  Based  up>on 
industry  and  plant-specific  operating 
experience,  a  single  failure  rendering  a 
significant  number  of  nozzles  inoperable  as 
a  result  of  blockage  is  considered  highly 
unlikely.  Since  the  reliability  or  functioning 
of  the  spray  nozzles  will  not  be  affected  by 
the  revised  surveillance  interval,  the 
consequences  of  any  accident  previously 
e\'aluated  will  not  be  increased.  The 
requested  change  does  not  affect  the  physical 
design  or  operation  of  the  plant,  does  not 
alter  assumptions  contained  within  the 
Updated  Final  Safety  Analysis  Report,  and 
will  not  affect  other  Technical  Specifications 
that  preserve  safety  analysis  assumptions. 
Therefore.  of>eration  of  the  facility  in 
accordance  with  the  requested  change  will 
not  involve  a  significant  increase  in  the 
consequences  of  any  accident  previously 
evaluated. 

2.  The  requested  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  pre\'iously 
evaluated. 

The  requested  change  extends  the 
surveillance  inter\-al  for  performance  of 
qualitative  flow  testing  of  tl>e  CS  nozzles. 
This  change  in  Ibe  spray  nozzle  surveillance 
inferv'al  will  not  change  or  affect  the  physical 
plant  or  the  modes  of  plant  operation  defined 
within  the  facility  Operating  License.  This 
change  does  not  involve  the  addition  or 
modification  of  plant  equipmient.  nor  does  it 
alter  the  design  or  operation  of  plant  systems. 
Therefore,  operation  of  the  facility  in 
accordance  with  the  requested  change  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  requested  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

The  requested  change  extends  the 
sun'eillance  for  performance  of  qualitative 
flow  testing  of  the  CS  nozzles.  This  revised 
surveillance  interval  will  not  change  or 
otherwise  influence  the  degree  of  operability 
assumed  for  the  CS  s>'stem  within  the  plant 
safety  analyses.  As  demonstrated  by  plant- 
specific  and  industry  experience,  an 
operational  failure  of  the  containment  spray 
nozzles  is  considered  highly  unlikely.  Since 
prior  testing  has  demonstrated  proper 
functioning  of  the  CS  spray  nozzles,  and 
op>erational  single-failures  are  considered 
highly  unlikely,  a  reduction  in  testing 
frequency  should  not  affect  the  ability  of  the 
CS  system  to  mitigate  the  affects  of  a  large 
loss-of-coolant  or  steam  release  accident. 
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Therefore,  ctoeration  of  the  facility  in 
accordanceTvith  the  requested  change  will 
not  result  ina  significant  reduction  in  the 
margin  or  safety. 

The  NRG  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  Appears  that  the  three 
standards  tof  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  \p  determine  that  the 
amendmertt  request  involves  no 
significant  hazards  consideration. 

Local  Pi  blic  Document  Room 
location:  V  artsville  Memorial  Library, 
147  West  ( kjllege  Avenue,  Hartsville, 
South  Carcilina  29550 

Attorney  for  licensee:  R.  E.  Jones. 
General  Cdunsel.  Carolina  Power  & 
Light  Com  aany.  Post  Office  Box  1551, 
Raleigh,  N  arth  Carolina  27602 

NRC  Pre  ject  Director  William  H. 
Bateman 

ConunonWealth  Edison  Company, 
Docket  N^s.  50-373  and  50-374.  LaSalle 
County  Station,  Units  1  and  2,  LaSalle 
County,  Iltinois 

Date  of  amendment  request:  October 
24. 1994    j 

Description  of  amendment  request: 
The  propied  amendments  would 
restructuri  the  primary  containment 
integrity  and  primary  containment 
leakage  technical  specifications  (TS)  to 
reduce  thd  repetition  of  those 
requirements  contained  in  NRC 
regulationB  such  as  Appendix  J  to  10 
CFR  50.  The  amendments  also  support 
proposed  fexemptions  from  Appendix  J 
requirements  related  to  the  scheduling 
of  containment  integrated  leak  rate  tests 
(CILRT).  In  addition  to  the  restructuring 
and  scheduling  changes,  the  proposed 
amendme  its  incorporate  (1)  the 
relocation  of  the  list  of  primary 
containrai  int  isoladon  valves  in 
accordance  with  Generic  Letter  91-08, 
"Removal  of  Component  Lists  from 
Technical  Specifications,"  and  (2)  a 
revision  cjf  the  interval  for  functional 
testing  of  nydrogen  recombiners  fi-om  6 
months  tc  18  months  in  accordance 
with  Gen(  ric  Letter  93-05,  "Line-Item 
Technica  Specifications  Improvements 
to  Reduce  Surveillance  Requirements 
for  Testinjg  Ehiring  Power  Operation." 

Basis  fdr  proposed  no  significant 
hazards  consideration  determination: 
As  requinid  by  10  CFR  50.91(a),  the 
licensee  qas  provided  its  analysis  of  the 
issue  of  np  significant  hazards 
consideration,  which  is  presented 

below: 

1]  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  of  the 
following: 

a.  The  relocation  of  Technical 
Specification  3/4.6.1.2,  Primary  Containment 
Leakage,  aid  Surveillance  Requirements 
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4.6.1. la.  4.6.4.3.  and.4.6.6.1.d  to 
specification  3/4.6.1.1.  Primary  Containment 
Integrity,  as  Surveillance  Requirement 
4.6.1.1.b  continues  to  assure  that  Primary 
Containment  leakage  is  maintained  within 
the  analyzed  limit  assumed  for  accident 
analysis  by  testing  in  accordance  with  10 
CFR  part  50,  Appendix  J  as  modified  by 
approved  exemptions. 

The  requirement  to  be  less  than  0.75  L.  for 
as-left  Type  A  test  and  less  than  0.60  L.  for 
Type  B  and  C  tests  prior  to  first  unit  startup 
following  testing  performed  in  accordance 
with  10  CFR  part  50,  Appendix  J,  as  modified 
by  approved  exemptions,  provides  margin  for 
degradation  between  tests  and  thus  primary 
containment  integrity  is  maintained  during 
the  time  period  between  required  leakage 
testing.  The  current  Limiting  Condition  for 
Operation  3.6.1.2  in  conjunction  with 
Surveillance  Requirements  4.6.1.2  basically 
require  the  same  leakage  limits  as  proposed 
Surveillance  Requirement  4.6.1. l.b.  The 
Limiting  Condition  for  Operation  (LCO)  is 
required  to  be  less  than  1.0  L,  and  is 
applicable  during  a  fuel  cycle  for  the  Type 
A  test.  The  LCO  for  Type  B  and  C  combined 
leakage  total  is  currently  required  to  be  less 
than  0.60  L,,.  The  proposed  Surveillance 
Requirement  maintains  the  following: 

l.The  current  LCO  for  Overall  Containment 
leakage  (as  determined  by  a  Type  A  test)  and 
for  the  Type  B  and  C  conlbined  leakage 
during  the  cycle  by  requiring  overall 
containment  leakage  to  be  less  than  1.0  L. 
and  Type  B  and  C  leakage  total  less  than  0.60 

U. 

2.  The  associated  limits  specified  in  the 
current  Action  Statements  are  maintained  by 
verifying  Overall  Containment  leakage  to  be 
less  than  0.75  L,  and  Type  B  and  C  leakage 
total  less  than  0.60  L,  prior  to  startup  from 
an  outage  in  which  the  applicable  leakage 
testing  is  conducted. 

Therefore,  there  is  no  change  to  the 
consequences  of  an  accident  previously 
evaluated,  because  maintaining  leakage 
within  the  analyzed  limit  assumed  for 
accident  analysis  does  not  change  either  the 
onsite  or  offsite  dose  consequences  resulting 
from  an  accident.  In  addition  to  this, 
containment  leakage  is  not  an  accident 
initiator,  so  there  is  no  effect  on  the 
probability  of  accident  initiators.  Thus  there 
is  no  increase  in  the  probability  of  an 
accident  previously  analyzed. 

b.  Relocation  of  Technical  Specification 
table  of  Primary  Containment  Isolation 
Valves.  Table  3.6.3-1.  to  the  LaSalle  UFSAR 
is  an  administrative  change  to  remove  the 
component  list  of  Primary  Containment 
Isolation  Valves.  Table  3.6.3-1,  from  the 
Technical  Specifications.  The  Limiting 
Condition  for  Operation  (LCO),  3.6.3,  is  being 
revised  to  define  which  components  the  LCO 
applies  to.  The  wording  of  the  revised  LCO 
encomr)asses  all  of  the  components  listed  in 
the  current  Technical  Specification  Table 
3.6.3.  Removal  of  this  component  list  does 
not  change  the  probability  of  any  accident 
initiators  or  change  any  other  relevant  initial 
assumptions.  Also,  there  is  no  change  to  the 
consequences  of  an  accident  previously 
evaluated,  because  removing  this  list  from 
Technical  Specifications  does  not  change 
either  the  onsite  or  offsite  dose  consequences 


resulting  from  the  event.  The  component  list 
will  be  controlled  by  an  Administrative 
Procedure  and  can  only  be  changed  by  the  10 
CFR  50.59  change  process  with  review  and 
approval  per  the  Onsite  Review  and 
Investigative  Function.  Therefore,  there  is  no 
increase  in  either  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

c.  The  change  in  the  functional  test  inter\al 
for  the  Drj-well  and  Suppression  Chamber 
Hydrogen  Recombiner  systems  from  "once 
per  6  months"  to  "once  per  1^  months"  was 
determined  by  the  NRC  in  NUREG  1366  and 
Generic  Letter  93-05  to  be  acceptable  by 
evaluation  of  the  industry  Licensing  Event 
Reports  (LERs)  to  assess  the  reliability  of 
hydrogen  recombiners.  The  conclusion  was 
that  the  inter\'al  should  be  changed,  because 
of  the  redundancy  and  apparent  high 
reliability.  A  review  of  LaSalle  LERs  has" 
shown  only  one  LER  that  involved  the 
operability  of  the  hydrogen  recombiner 
system  and  that  was  due  to  a  Part  21  issue 
regarding  circuit  breaker  environmental 
qualification.  The  breakers  were  replaced 
with  qualified  breakers.  Therefore,  the 
LaSalle  Hydrogen  Recombiner  reliability  is 
consistent  with  or  better  than  that  found  by 
the  NRC  in  determining  this  surveillance 
interval  extension  based  on  all  LERs.  Also, 
redundancy  is  the  same  as  that  assumed  by 
the  NRC;  because.  LaSalle  has  two  hydrogen 
recombiner  subsystems  that  are  shared  by 
Unit  1  and  Unit  2.  Both  hydrogen 
recombiners  subsystems  are  required  to  be 
Operable  for  either  or  both  units  in 
Operational  Conditions  1  and  2.  Based  on 
LaSalle  operating  experience,  the  hydrogen 
recombiner  subsystems  are  expected  to 
continue  to  be  demonstrated  operable  when 
the  functional  test  is  performed  at  an  18 
month  frequency 

Therefore,  there  is  minimal  or  no  change 
to  the  consequences  of  an  accident 
previously  evaluated,  because  at  least  one  of 
the  hydrogen  recombiner  subsystems  is 
expected  to  be  available  to  meet  its  design 
function  to  reduce  the  potential  for  hydrogen 
explosion  or  hydrogen  burn  in  the  primary 
containment.  By  preserving  the  integrity  of 
the  primary  containment,  there  is  no  change 
to  either  the  onsite  or  offsite  dose 
consequences  resulting  from  an  accident.  In 
addition  to  this,  control  of  hydrogen 
concentration  by  use  of  a  hydrogen 
recombiner  subsystem  is  not  an  accident 
initiator,  so  there  is  no  effect  on  the 
probability  of  accident  initiators.  Thus  there 
is  no  significant  increase  in  the  probability  of 
an  accident  previously  analyzed. 

d.  The  first  exemption  request  is  from  the 
requirements  of  paragraph  III.  A.6(b)  of 
Appendix  )  to  allow  LaSalle  County  Station 
Unit  Two  to  return  to  or  resume  a  Type  A 
test  schedule  of  three  times  in  ten  years  (40 
plus  or  minus  10  months).  Due  to 
consecutive  failures.  10  CFR  50  Appendix  ) 
requires  that  Type  A  tests  be  performed  every 
refueling  outage  on  Unit  Two  until  two 
consecutive  Type  A  tests  are  satisfactory  10 
CFR  Part  50  has  an  exemption  process  and 
is  specified  in  10  CFR  Part  50.12(a),  which 
states: 

"The  Commission  may,  upon  application 
by  any  interested  person  or  upon  its  own 


initiative,  grant  exemptions  from  the 
requirements  of  the  regulations  of  this 
part,..." 

The  exemption  process  requires  showing 
that  the  granting  of  the  exemption  is 
authorized  by  law.  will  not  present  an  undue 
risk  to  the  public  health  and  safety,  and  is 
consistent  with  the  common  defense  and 
security.  Also,  special  circumstances  are 
required  to  be  present  for  the  granting  of  an 
exemption.  One  of  the  special  circumstances 
that  would  apply  in  this  instance  is  10  CFR 
part  50.12(a)(2)(ii)  which  states: 

"Application  of  the  regulation  in  the 
particular  circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessarj'  to  achieve  the  underlying  purpose 
of  the  rule". 

This  requires  that  it  be  shown  that 
unacceptable  containment  leakage  will  be 
identified  and  corrected,  by  alternative 
methods.  The  alternative  method  is 
specifically  Type  B  and  C  tests,  which  will 
identify  any  local  penetration  leakage.  This  is 
acceptable,  because  Typm  C  test  failures  have 
been  the  cause  for  failures  of  as-found  Type 
A  tests  in  the  LaSalle  Unit  2  first,  third,  and 
fourth  refueling  outages. 

Exceeding  the  allowable  leakage  rate 
during  the  performance  of  the  Tyf»e  A  test  is 
indicative  of  either  a  passive  or  a  structural 
component  that  is  leaking  or  that  there  is  an 
inadequacy  in  the  Local  Leak  Rate  Test  (Type 
B  and  C  tests)  program.  When  the  failure  of 
a  Type  A  test  is  due  to  a  passive  or  structural 
component,  the  only  test  for  adequate  repair 
would  be  the  Type  A  test.  For  a  Local  Leak 
Rate  Test  program  inadequacy,  the  Tyjte  A 
test  would  serve  as  a  means  of  verification  of 
the  results  of  the  test  program.  The  Type  A 
tests  have  not  found  new  significant  Type  B 
or  C  tested  local  penetration  leakage  that  has 
not  been  identified  by  Type  B  or  C  testing 
alon^  Therefore,  the  LaSalle  Local  Leak  Rate 
Test  program  is  adequate  to  find  and  correct 
Type  B  and  C  containment  penetration 
leakage. 

When  it  is  determined  that  Type  A  tests 
failed  as  a  direct  result  of  as-found  Type  B 
and  C  minimum  path  leakage  penalty 
additions  and  not  due  to  a  non  Type  B  or  C 
tested  components  or  structures,  then 
performance  of  the  Type  A  test  more 
frequently  as  required  by  10  CFR  Part  50. 
Apftendix  J,  due  only  to  Type  B  and  C  test 
failures  is  redundant  to  the  performance  of 
Type  B  and  C  tests.  Therefore.  Type  B  or  C 
tested  penetration  leakage  that  can  be 
determined  by  Type  B  or  C  te.sts  is  evaluated 
and  corrected,  as  applicable,  to  maintain 
dierall  containment  leakage  within  limits, 
without  an  additional  Type  A  test. 

I^imary  Containment  leakage  which 
includes  the  minimum  path  Primary 
Containment  Isolation  Valve  leakage  is  an 
assumption  in  any  analyzed  accident  which 
could  involve  an  offsite  radioactive  release. 
Because  performance  of  Type  B  and  C  tests 
will  find  and  allow  correction/repair  of 
leaking  valves/penetrations,  verification  of 
as-found  and  as-left  local  leakage  assures  that 
Primary  Containment  leakage  will  be  within 
the  analyzed  limit  assumed  for  accident 
analysis. 

Therefore,  for  this  one-time  exemption  for 
LaSalle  Unit  2,  there  is  little  or  no  increase 


in  the  consequences  of  an  accident 
previously  evaluated  involving  the  dose 
previously  calculated  either  onsite  or  offsite 
at  the  site  boundary  due  to  any  analyzed 
accident.  In  addition  to  this,  containment 
leakage  is  not  an  accident  initiator,  so  there 
is  no  effect  on  the  probability  of  accident 
initiators.  Thus  there  is  no  significant 
increase  in  the  probability  of  an  accident 
previously  analyzed. 

e.  The  request  for  a  partial  exemption  from 
paragraph  III.D  of  Appendix  J  to  10  CFR  50 
involves  a  deletion  of  the  requirement  to 
perform  the  third  Type  A  test  for  each  10- 
year  service  period  during  the  shutdown  for 
the  10-year  plant  inservice  inspections.  There 
is  no  significant  benefit  in  coupling  these  two 
surveillances  (i.e.,  the  Type  A  test  and  the 
10-year  ISI  program).  Each  of  the  two 
surveillances  is  independent  of  the  other  and 
provides  assurance  of  different  plant 
characteristics.  The  Type  A  test  assures  the 
required  leak-tightness  for  the  reactor 
containment  building  be  less  than  Appendix 
J  acceptance  criteria.  This  demonstrates 
compliance  with  the  guidelines  of  10  CFR 
Part  100  based  on  the  assumptions  used  in 
the  UFSAR  which  conform  to  NRC  Safety 
Guide  4.  The  10-year  ISI  program  provides 
assurance  of  the  integrity  of  the  plant 
structures,  systems,  and  components  in 
compliance  with  10  CFR  50.55(a).  There  is  no 
safety-related  concern  necessitating  their 
coupling  to  the  same  refueling  outage.  As  a 
result,  this  change  cannot  increase  the 
consequences  (i.e.,  offsite  dose)  of  any 
accident  previously  evaluated.  Furthermore, 
since  the  decoupling  of  the  test  schedules  has 
no  affect  on  the  test's  effectiveness, 
decoupling  their  schedules  will  not  increase 
the  probability  of  an  accident. 

2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because: 

a.  Technical  Specification  3/4.6.1.2, 
Primary  Containment  Leakage,  and 
Surveillance  Requirements  4.6.1.1. a,  4.6.4.3, 
and  4. 6.6.1. d  are  being  relocated  to 
specification  3.4.6.1.1.  Primary  Containment 
Integrity,  as  Surveillance  Requirement 

4. 6.1. l.b.  The  proposed  Sur\'eillance 
Requirement  4.6.1. l.b  assures  that  Primary 
Contaiimient  leakage  is  maintained  within 
the  analyzed  limit  assumed  for  accident 
analysis  by  testing  in  accordance  with  10 
CFR  part  50,  Appendix  J  as  modified  by 
approved  exemptions.  Primary  containment 
leakage  is  an  assumption  in  accident 
analyses,  and  is  maintained  by  both  the 
current  specifications  and  the  proposed 
specification.  The  leakage  does  not  cause  an 
accident  and  no  new  failure  modes  are 
created.  Therefore  this  request  for  exemption 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

b.  This  is  an  administrative  change  to 
control  the  list  of  Primary  Containment 
Isolation  Valves  outside  the  LaSalle  Unit  1 
and  Unit  2  Technical  Specifications.  The 
administrative  controls  provided  to  control 
this  component  list  assure  that  the  design 
and  operation  of  the  plant  will  continue  to 
be  in  accordance  with  the  UFSAR,  Facility 
License  and  the  associated  Technical 
Specifications.  Therefore,  the  possibility  of  a 


new  or  different  kind  of  accident  from  any 
previously  evaluated  is  not  createri. 

c.  The  change  in  the  functional  test  inter\'al 
for  the  Drywell  and  Suppression  Chamber 
Hydrogen  Recombiner  systems  from  "once 
per  6  months"  to  "once  per  18  months"  is 
based  on  good  equipment  performance  on  a 

6  month  frequency.  The  exjiected  outcome  of 
the  18  month  surveillances,  based  on  the  low 
failure  rate  at  a  six  month  frequency,  is  to 
show  the  hydrogen  recombiner  subsystems 
Operable.  This  system  is  for  mitigating  the 
consequences  of  an  accident  that  causes 
generation  of  hydrogen  and  oxygen  in  the 
primary  containment.  No  new  failure  modes 
are  created  by  this  change  in  surveillance 
frequency.  Therefore,  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated  is  not  created. 

d.  The  first  exemption  is  from  the 
requirements  of  paragraph  III.  A.6(b)  of 
Appendix  )  to  allow  LaSalle  County  Station 
Unit  Two  to  return  to  or  resume  a  "Tyjie  A 
test  schedule  of  three  times  in  ten  years  (40 
plus  or  minus  10  months).  Containment 
leakage  testing,  including  both  Type  B  and  C 
testing  and  Type  A  testing  as  specified  in  the 
LaSalle  County  Station  Safety  Analysis 
Report  were  evaluated  in  Section  6.2.6  of 
Safety  Evaluation  Report,  NUREG-0519,  and 
found  to  be  acceptable.  Since  Type  B  and  C 
testing  will  find  and  verify  correction  of 
penetration  leakage  when  Type  B  and  C  test 
as-found  penalties  are  specifically  what 
caused  the  failure  of  the  as-found  Type  A 
tests,  then  Type  B  and  C  testing  will  provide 
adequate  assurance  of  the  continued  integrity 
of  the  Primary  Containment  without 
increasing  the  frequency  of  Type  A  tests.  As 

a  result,  the  Primary  Containment  will 
continue  |to|  be  maintained  as  designed  and 
previously  evaluated. 

Based  on  this,  the  requirement  of  two 
acceptable  as-found  Type  A  tests  prior  to 
returning  to  the  Appendix  J  paragraph  III.D 
frequency  of  three  times  in  ten  years  (40  plus 
or  minus  10  months)  is  not  necessary  to 
assure  that  the  primary  containment  remains 
within  the  analyzed  leakage  limits. 
Containment  leakage  is  an  assumption  for  the 
dose  consequences  of  accident  analyses,  and 
not  an  accident  initiator.  Also,  no  new  failure 
modes  are  created  by  this  exemption. 
Therefore  this  Amendment  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident. 

e.  The  request  for  a  p>artial  exemption  from 
paragraph  OLD  of  Appendix  J  to  10  CFR  50 
involves  a  deletion  of  the  requirement  to 
perform  the  third  Type  A  test  for  each  10- 
year  service  p>eriod  during  the  shutdown  for 
the  10-year  plant  inser\'ice  inspections.  The 
proposed  exemption  does  not  involve  any 
change  to  the  plant  design  or  operation.  As 
discussed  above,  this  change  cannot  increase 
the  consequences  of  any  accident  previously 
evaluated.  As  a  result,  no  new  failure  modes 
are  created.  Therefore,  this  proposed  change 
cannot  create  the  possibility  of  any  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3)  Involve  a  significant  reduction  in  the 
margin  of  safety  because: 

a.  Technical  Specification  3/4.6.1.2. 
Primary  Containment  Leakage,  and 
SurveHlance  Requirements  4.6.1.1.a.  4.6.4.3, 
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and  4.6.6.1  d  are  being  relocated  to 
specification  3/4.6. 1.1.  Primary  Containment 
Integrity,  as  Proposed  Surveillance 
Requiremen^4.6.1.1.b.  The  proposed 
SurveillancejRequirement  4.6.1. lb  continues 
to  assure  thai  Primary  Containment  leakage 
is  maintained  within  the  analyzed  limit 
assumed  for  accident  analysis  by  testing  in 
accordance  with  10  CFR  part  50,  Appendix 
J  as  modified  by  approved  exemptions. 
As  stated  in  l)a.  above,  the  proposed 
Surveillancei  Requirement  4,6.  lib  maintains 
the  acceptance  criteria  and  limits  for 
continued  operation  of  the  current 

i  for  primary  containment 
before,  the  margin  of  safety  is  not 
his  change.  Also,  the  proposed 
jdefinition  for  the  maximum 
imary  containment  leakage  rate 
assures  that  the  margin  of  safety  is 
maintained,  j 

The  leakage  limits  for  MSlVs  and 
hydrostatio^ly  tested  valves  are  maintained 
by  relocating  the  current  surveillance 
requirement!  to  specification  3/4.6.3,  with 
the  acceptarte  criteria  of  the  current 
specification^retained.  Thus  preserving  the 
current  margin  of  safety  by  maintaining  the 
leakage  rate<  as  assumed  in  the  accident 
analyses.      I 

b.  The  Lii|iting  Condition  for  Operation  for 
Technical  Sfiecification  3.6.3.  Primary 
Containment  Isolation  Valves,  is  revised  by 
this  Techniil  Specification  change  to 
specifically  define  the  components  to  which 
the  LCO  applies.  Therefore,  removal  of 
Technical  Sbecification  Table  3.6.3-1,  which  ' 
lists  the  specific  components  to  which  the 
LCO  applies  does  not  change  the  scope  or 
applicabilitt  of  the  specification.  The 
list  will  be  controlled 
vely  with  any  changes  to  the  list 
ord'ance  with  the  10  CFR  50.59 
Bss.  Therefore,  this  is  an 
ve  change  only  and  there  is  no 
I  the  margin  of  safety, 
nge  in  the  functional  test  interval 
tell  and  Suppression  Chamber 
combiner  systems  from  "once 
'  to  "once  per  18  months"  is 
J  equipment  performance  on  a 
fluency.  The  expected  outcome  of 
the  18  raonlh  surveillances,  based  on  the  low 
failure  rate  at  a  six  month  frequency,  is  to 
show  the  h;  drogen  recombiner  subsystems 
Operable.  1  fte  change  in  frequency  has  no 
affect  on  thi  i  hydrogen  or  oxygen  generation 
assumption  s  or  the  recombination  rate  of  the 
hydrogen  r*  combiner  subsystems.  Therefore, 
the  margin  )f  safety  is  not  reduced  or 
changed  by  this  surveillance  interval  change. 

d.  The  fii  5t  exemption  is  from  the 
requiremen  ts  of  paragraph  III.  A.6(b)  of 
Appendix  ]  to  allow  LaSalle  County  Station 
Unit  Two  ti  I  return  to  or  resume  a  Type  A 
test  schedu  e  of  three  times  in  ten  years  (40 
plus  or  mir  us  10  months).  The  limit  of  total 
leakage  determined  from  Type  B  and  C  tests 
will  remain  the  same,  providing  a  margin  of 
40  percent  :o  the  maximum  allowable 
containmei  it  leakage  rate  (U)  at  the  design 
basis  accid  snt  pressure  specified  in  proposed 
Technical ',  Ipecification  definition  of  L,.  This 
40  percent  Is  as  specified  by  10  CFR  Part  50, 
Appendix  .  In  addition  to  this, 
adisinistra  ive  guidelines  have  been  set  for 
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each  penetration/valve,  so  that  any  abnormal 
leakage  will  be  corrected  by  adjustment  or 
repair  as  needed.  Any  postfKjnement  of 
repairs  is  based  on  a  technical  evaluation  and 
then  only  if  the  total  Type  B  and  Typ>e  C 
leakage  is  maintained  at  less  than  0.60  L,. 
Repairs  will  be  required  to  restore  the  leakage 
rate  to  less  than  the  administrative  limit  at 
the  next  refueling  outage. 

This  request  for  exemption  is  based  the  fact 
that  Type  B  and  C  testing  minimum  path 
leakage  rate  penalties  are  the  direct  cause  of 
the  failure  of  as-found  Type  A  tests.  The 
leakage  through  Type  B  and  C  tested 
penetrations  is  best  measured  and  corrected 
via  a  local  leak  test.  Therefore,  verification  of 
an  adequate  margin  of  safety  is  assured  by 
conducting  Type  B  and  C  tests,  and  not 
another  increased  frequency  Type  A  test. 

e.  The  request  for  a  partial  exemption  from 
paragraph  III.D  of  Appendix  J  to  10  CFR  50 
•involves  a  deletion  of  the  requirement  to 
perform  the  third  Type  A  test  for  each  10- 
year  service  period  during  the  shutdown  for 
the  10-year  plant  inservice  inspections.  The 
proposed  exemption  does  not  change  the 
acceptance  criteria  that  must  be  met  for 
inservice  inspections,  does  not  relax  the 
condition  of  containment  that  must  be  met 
prior  to  plant  restart,  and  does  not  change  the 
requirements  that  must  be  met  between  plant 
refueling  outages.  Therefore,  the  proposed 
change  does  not  result  in  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Public  Library'  of  Illinois 
Valley  Community  College,  Rural  Route 
No.  1,  Oglesby,  Illinois  61348 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire:  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60690 

NRC  Project  Director  Robert  A.  Capra 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station,  Units  1  and  2, 
Lake  County,  Illinois 

Date  of  amendment  request: 
November  21,  1994 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  to  allow  a 
one-time  extension  of  the  allowed 
outage  time  for  an  inoperable  reserve 
source  of  offsite  power. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 


probability  of  occurrence  or  consequences  of 
an  accident  previously  evaluated. 

The  proposed  changes  will  extend  the 
allowed  outage  time  for  the  Reserve  source  of 
off-site  power,  on  a  one  time  basis,  to  allow 
the  installation  of  high  speed  protective 
relays  on  the  unit  system  auxiliary 
transformers  which  will  increase  the  level  of 
protection  from  ground  faults  on  the  low 
voltage  (secondary)  side  of  the  transformers. 
Op>eration  of  Zion,  Units  1  and  2,  in 
accordance  with  the  proposed  requirements 
will  not  affect  the  initiators  or  precursors  of 
any  accident  previously  evaluated.  Operation 
in  accordance  with  the  proposed 
requirements  will  not  increase  the  likelihood 
that  a  transient  initiating  event  will  occur 
because  transients  are  initiated  by  equipment 
malfunction  and/or  catastrophic  system 
failure.  As  a  result,  the  prolwbility  of 
occurrence  of  accidents  previously  evaluated 
is  not  significantly  increased. 

During  the  [system  auxiliary  transformer] 
SAT  outage,  power  to  the  shut  down  unit 
will  be  provided  by  backfeeding  off-site 
power  through  the  unit  main  power 
transformers  and  the  UAT  to  supply  the  unit 
non-essential  4-KV  service  buses.  Emergency 
on-site  power  will  be  available  to  the  shut 
down  unit  from  at  least  one  unit  specific 
(emergency  diesel  generator]  EDG  when  fuel 
is  in  the  reactor  core.  This  will  ensure  that 
at  least  one  train  of  Residual  Heat  Removal 
(RHR)  will  have  an  emergency  source  of  AC 
power  at  all  times.  RHR  Train  A  is  powered 
by  ESF  bus  149(249)  which  can  be  energized 
by  the  1B(2B)  EDG  during  a  loss  of  off-site 
power.  RHR  Train  B  is  powered  by  bus 
148(248)  which  can  be  energized  by  the 
1A(2A)  EDG.  Because  the  'O"  EDG  must  bv 
operable  for  the  operating  unit,  it  will  also  be 
available  to  energize  the  Division  7  ESF  bus 
on  the  shut  down  unit.  The  'O'  EDG  can 
supply  buses  147  and  247  simultaneously  if 
the  need  should  arise  during  an  emergency 

Power  to  the  operating  unit  (opposite  unit) 
will  be  provided  by  the  SAT  and  the  UAT 
in  the  normal  at-power  configuration. 
Emergency  on-site  will  be  provided  by  the 
two  unit  specific  EDGs  (A  and  B)  and  the 
common  'O'  EDG.  In  accordance  with  the 
proposed  requirements,  the  Reserve  source  of 
off-site  power  will  not  be  removed  from 
service  unless  all  three  EDGs  are  operable 
and  the  normal  source  of  off-site  power  is 
operable.  Administrative  controls  will  ^e  in 
place  to  limit  activities  in  the  switchyard  thai 
could  impact  the  reliability  of  the  remaining 
source  of  off-site  power  to  the  unit. 

The  Zion  PRA  was  used  to  compare  the 
impact  of  extending  the  action  time  versus 
the  impact  of  manual  reactor  shutdown  on 
core  damage  probability.  The  PRA  result 
concluded  that  the  risk  of  continuing  to 
operate  the  operating  unit  for  an  additional 
11  days  with  the  shutdown  unit's  SAT  out 
of  service  is  not  significantly  greater  than  the 
risk  of  manually  shutting  down  the  operating 
unit  at  the  expiration  of  the  current  72  hour 
action  statement  and  is  not  significant  when 
compared  to  the  total  core  damage 
probability  in  a  year. 

The  revised  surveillance  requirements  will 
provide  additional  assurance  that  redundant 
sources  of  power  qre  maintained  operable 
while  the  reserve  sourct  of  off-site  power  is 
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unavailable.  The  ability  to  safely  shut  down 
the  operating  unit  and  mitigate  the 
conseqfiiences  of  all  accidents  previously 
evaluated  will  be  maintained.  The  reserve 
source  of  off-site  power  is  not  relied  up>on  in 
any  design  basis  accident.  Therefore,  based 
on  the  previous  discussion,  the  proposed 
changes  do  not  involve  a  significant  increase 
in  consequences  of  any  accident  previously 
evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new'or  different 
kind  of  accident  from  any  previously 
analyzed. 

The  proposed  changes  to  the  Technical 
Specifications  do  not  involve  the  addition  of 
any  new  or  different  types  of  safety-related 
equipment,  nor  does  it  involve  the  operation 
of  equipment  required  for  safe  operation  of 
the  facility  in  a  manner  different  from  those 
addressed  in  the  safety  analysis.  No  safety 
related  equipment  or  function  will  be  altered 
as  a  result  of  the  proposed  changes.  Also,  the 
procedures  governing  normal  plant  operation 
and  recovery  from  an  accident  are  not 
changed  by  the  proposed  Technical 
Specification  changes.  The  proposed  changes 
will  extend  the  allowed  outage  time  for  the 
Reserve  source  of  off-site  power,  on  a  one- 
time basis,  to  allow  the  installation  of  high 
speed  protective  relays  on  the  unit  system 
auxiliary  transformers  which  will  increase 
the  level  of  protection  from  ground  faults  on 
the  low  voltage  (secondary)  side  of  the 
transformers.  The  addition  of  the  high  speed 
relaying  has  been  evaluated  pursuant  to  10 
CFR  50.59,  and  no  unreviewed  safety 
questions  were  identified. 

Requirements  will  be  modified  to  require 
additional  assurance  that  the  remaining  off- 
site  source  of  AC  power  and  the  on-site 
source  of  emergency  (emergency  diesel 
generators)  are  OPERABLE.  Since  no  new 
failure  modes  or  mechanisms  are  added  by 
the  proposed  changes,  the  possibility  of  a 
new  or  different  kind  of  accident  is  not 
created. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  will  extend  the 
allowed  outage  time  for  the  reserve  source  of 
off-site  power,  on  a  one-time  basis,  to  allow 
for  installation  of  high  speed  protective 
relays  on  the  unit  system  auxiliary 
transformers  which  will  increase  the  level  of 
protection  from  ground  faults  on  the  low 
voltage  (secondary)  side  of  the  transformers. 

During  the  SAT  outage,  power  to  the 
operating  unit  (opposite  unit)  will  be 
provided  by  the  unit  SAT  and  the  UAT  in  the 
normal  configuration.  Emergency  on-site 
power  will  be  provided  by  the  two  unit 
specific  EDGs  (A  and  B)  and  the  common  'O' 
diesel  generator.  Because  the  accident 
analyses  take  no  credit  for  offsite  power 
availability,  this  temporary  degradation  w^ill 
not  impact  the  analysis  results. 

No  safety  system  setpoints  are  changed  by 
this  proposal.  There  is  no  impact  on  any 
physical  design  margins,  and  no  analytical 
results  are  affected  by  this  change.  The 
revised  surveillance  requirements  will 
provide  additional  assurance  that  redundant 
sources  of  power  are  maintained  operable 
while  the  Reserve  source  of  off-site  power  is 
unavailable. 


Based  on  the  above  discussion,  the  ability 
to  safely  shut  down  the  operating  unit  and 
mitigate  the  consequences  of  all  accidents 
previously  evaluated  will  be  maintained. 
Therefore,  the  margin  of  safety  is  not 
significantly  affected. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Waukegan  Public  Library,  128 
N.  Coimty  Street,  Waukegan,  Illinois 
60085 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60690 

NRC  Project  Director:  Robert  A.  Capra 

Consumers  Power  Company,  Docket 
No.  50-255,  Palisades  Plant,  Van  Buren 
County,  Michigan 

Date  of  amendment  request:  October 
5, 1994 

Description  of  amendment  request: 
The  proposed  amendment  would  (1) 
revise  primary  coolant  system  (PCS) 
pressure-temperature  (P-T)  limits, 
power-operated  relief  valve  (PORV) 
setting  limits,  and  primary  coolant 
pump  starting  limits  to  accommodate 
reactor  vessel  fluence  for  an  additional 
4  effective  full  power  years  (up  to  2.192 
X  10i'nvt).The  existing  P-T  limit  curves 
are  calculated  for  a  fluence  of  1.8  x  JO" 
could  be  reached  as  early  as  March  1, 
1995;  (2)  require  the  high  pressure 
safety  injection  (HPSI)  pumps  to  be 
"rendered  incapable  of  injection  into 
the  PCS"  when  the  PCS  is  below  SOO'F, 
rather  than  the  existing  requirement  to 
render  both  HPSI  pumps  "inoperable" 
when  the  PCS  is  below  zeOT.  This 
change  supports  the  assimiption  in  the 
P-T  limit  analyses  that  HPSI  injection 
would  not  occur  below  300°F;  and  (3) 
establish  a  more  restrictive  limit  on 
pressurizer  heatup  rate  to  achieve 
consistency  between  design 
assumptions  and  technical  specification 
(TS)  limits.  The  limit  in  the  existing  TS 
is  less  restrictive  than  used  in  design 
calculations.  Neither  the  design  heatup 
rate  nor  the  TS  heatup  rate  limit  is 
achievable  with  installed  equipment. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  following  evaluation  supports  the 
finding  that  operation  of  the  facility  in 


accordance  with  the  proposed  Technical 
Specifications  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  pre\iously  evaluated. 

The  revision  of  tne  Primary  Coolant 
Pump  [PCP]  starting  limits,  PCS  P-T 
curves,  and  PORV  setting  limits  would 
not  cause  any  changes  to  the  capability 
or  operation  of  plant  systems  that  would 
affect  the  probability  of  occurrence  or 
consequences  of  an  accident.  These 
revisions  simply  update  the  existing 
requirements  to  accoimt  for  additional 
reactor  vessel  fluence. 

The  reduction  of  the  allowable  pressurizer 
heatup  rate  would  have  no  effect  on 
operation  of  the  plant.  The  current  limit  is 
physically  unobtainable  with  installed 
equipment.  The  proposed  change  better 
aligns  the  Technical  Specification  limits  with 
the  design  analysis.  The  change  in  the 
pressurizer  heatup  rate  limit  will  not  increase 
the  probability  or  consequences  of  an 
•  accident. 

Requiring  the  HPSI  pumps  to  be  operable 
when  above  325°F,  rather  than  when  above 
300°F  does  not  affect  the  probability  or 
consequences  of  any  accident  previously 
evaluated.  Neither  the  existing  300'F 
requirement  nor  the  proposed  325°F 
requirement  has  an  analytical  base.  This 
requirement  was  recently  changed  from 
325°F  to  300T  simply  for  uniformity.  With 
the  revised  P-T  limit  analysis  requirement  to 
assure  that  inadvertent  HPSI  injection  will 
not  occur  below  300°F.  it  is  necessary  to 
revert  to  the  former  limit  of  325°F  to  provide 
time  to  transition  between  these  two 
confrasting  HPSI  pump  requirements. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously_eval  uated. 

The  revised  specifications,  PCP  starting 
limits,  PCS  P-T  limits,  pressurizer  heatup 
rate.  PORV  setting  limits,  and  HPSI  pump 
restrictions,  all  are  directly  related  to,  and 
intended  to  prevent,  a  previously  analyzed 
event,  failure  of  the  Reactor  Coolant  Pressure 
Boundary.  Revision  of  these  limits  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  revised  PCP  starting  limits,  PCS  P-T 
limits,  and  PORV  setting  limits  are  calculated 
using  a  similar  methodology  as  the  limits 
which  they  replace.  Therefore  they  provide 
the  same  margin  of  safety. 

The  revised  pressurizer  heatup  rate 
reduces  the  currently  allowable  limit  which 
is  in  the  direction  of  increased  margin  of 
safety.  Since  there  is  no  equipment  installed 
which  would  cause  either  the  existing  or  the 
proposed  limit  to  be  reached,  there  will  be 
no  change  on  the  operation  of  the  plant 
equipment.  Therefore  reducing  the  limit  on 
the  pressurizer  heatup  rate  will  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

Requiring  the  HPSI  pumps  to  be  operable 
when  above  325°F,  rather  than  when  above 
300°F  does  not  involve  a  significant 
reduction  in  any  margin  of  safety.  Neither  the 
existing  300°F  requirement  nor  the  proposed 
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325'F  requirtment  has  an  analytical  base. 
This  requireitient  was  recently  changed  from 
325°F  to  300«F  simply  for  uniformity.  With 
the  revised  P'T  limit  analysis  requirement  to 
assure  that  inadvertent  HPSl  injection  will 
not  occur  bebw  300°F,  it  is  necessary  to 
revert  to  the  former  limit  of  325''F  to  provide 
time  to  transition  between  these  two 
contrasting  IfPSI  pump  requirements. 

The  NRCj  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  otf  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  tq  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  vin  Wylen  Library,  Hope 
College,  Hdlland,  Michigan  49423. 

i^ttomeyTOr/jcensee;  Judd  L.  Bacon. 
Esquire,  Ccmsumers  Power  Company, 
212  West  Michigan  Avenue,  Jackson, 
Michigan  4^201 

NRC  Project  Director.  John  N.  Hannon 

Entergy  Operations,  Inc.,  Docket  No. 
50-313,  Arkansas  Nuclear  One.Unit  No. 
1.  Pope  Coonty.  Arkansas 

Date  of  amendment  request: 
November  P,  1994 

Description  of  amendment  request: 
The  proposed  amendment  revises 
technical  specifications  (TSs)  associated 
with  requitments  for  performing  the 
containmept  integrated  leak  rate  test 
(ILRT).  Th4  proposed  change  describes 
the  ILRT  tit  frequency  by  referencing 
the  test  frecuency  requirements 
included  i£  10  CFR  Part  50.  Appendix 
J.  The  existng  specifications  paraphrase 
the  Appendix  J  requirements,  but 
include  dil  ferences  that  result  in 
interpretat  on  problems. 

Basis  foi  proposed  no  significant 
hazards  cc  nsideration  determination: 
As  require  i  by  10  CFR  50.91(a).  the 
licensee  hi  s  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
considerat  on,  which  is  presented 

below: 

Criterion  I  -  Does  Not  Involve  a  Significant 
Increase  in  '  he  Probability  or  Consequences 
of  an  Accidi  mt  Previously  Evaluated. 

The  prop  tsed  change  revises  Technical 
Specificatio  a  4.4.1.1.4  to  reference  the  testing 
frequency  n  iquirements  of  10  CFR  50, 
Appendix  J  and  to  state  that  NRC  approved 
exemptions  to  the  applicable  regulatory 
requiremen  ;s  are  permitted.  The  current 
requiremen  s  of  TS  4.4.1.1.4  paraphrase  the 
requiremen  ;s  of  Section  ni.D.l.(a)  of 
Appendix  I  The  proposed  administrative 
revision  sir  iply  deletes  the  paraphrased 
language  ar  d  directly  references  Appendix  J. 
No  new  req  iiirements  are  added,  nor  are  any 
existing  rec  uirements  deleted.  An  approved 
exemption  o  Section  III.D.l.(a)  of  Appendix 
J  would  nol  necessarily  affect  the 
requiremen  ts  of  TS  4.4.1.1.4,  unless  the 
proposed  c  arification  phrase  permitting  the 
use  of  appr  ived  exemptions  is  added.  Any 
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specific  changes  to  the  requirements  of 
Section  IIl.D.l(a}  will  require  a  submittal 
torn  Entergy  Operations  under  10CFR50.12 
and  subsequent  review  and  approval  by  the 
NRC  prior  to  implementation.  The  proposed 
change  is  stated  generically  to  avoid  the  need 
for  further  TS  changes  if  different  exemptions 
are  approved  in  the  future. 

The  proposed  change,  in  itself,  does  not 
affect  reactor  operations  or  accident  analysis 
and  has  no  radiological  consequences.  The 
change  provides  clarification  so  that  TS 
changes  will  not  be  necessary  in  the  future 
to  correspond  to  applicable  NRC  approved 
exemptions  fix>m  the  requirements  of 
Appendix  J.  Therefore,  this  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

Criterion  2  -  Does  Not  Create  the  Possibility 
of  a  New  or  different  Kind  of  Accident  from 
any  Previously  Evaluated. 

The  proposed  change  provides  clarification 
to  a  specification  which  paraphrases  a 
codified  requirement.  Since  the  proposed 
amendment  would  not  change  the  design, 
configuration  or  method  of  operation  of  the 
plant,  it  would  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
previously  evaluated. 

Criterion  3  -  Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

The  proposed  change  is  administrative  and 
clarifies  the  relationship  between  the 
requirements  of  TS  4.4.1.1.4,  Appendix  J,  and 
any  approved  exemptions  to  Appendix  J.  It 
does  not,  in  itself,  change  a  safety  limit,  an 
LCO,  or  a  surveillance  requirement  on 
equipment  required  to  operate  the  plant.  The 
NRC  will  directly  approve  change  proposed 
exemption  to  ni.D.l.(a)  of  Appendix  J  prior 
to  implementation.  Therefore,  this  change 
does  not  involve  a  significant  reduction  in 
the.margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
/oca tion.Tomlinson  Library.  Arkansas 
Tech  University,  Russellville.  Arkansas 

72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esquire.  Winston  and  Strawn. 
1400  L  Street.  N.W..  Washington.  D.C. 
20005-3502 

NRC  Project  Director  William  D. 
Beckner 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  Nos.  50-321  and  50- 
366,  Edwin  I.  Hatch  Nuclear  Plant, 
Units  1  and  2,  Appling  County,  Georgia 

Date  of  amendment  request: 
December  2. 1994 

Description  of  amendment  request: 
The  proposed  amendments  wotdd 


replace  Appendix  B,  "Environmental 
Technical  Specifications"  with  an 
Environmental  Protection  Plan 
(Nonradiological)  and  revise  the 
Operating  Licenses  to  reflect  these 
changes.  The  proposed  changes  are 
administrative  in  nature,  altering  only 
the  format  and  location  of  programmatic 
controls  and  procedural  details  relative 
to  nonradiological  environmental 
monitoring. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1)  The  proposed  amendments  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  to  the 
Environmental  Technical  Specifications 
(ETS)  are  administrative  in  nature,  altering 
only  the  format  and  location  of  programmatic 
controls  and  procedural  details  relative  to 
nonradiological  environmental  values.  The 
proposed  Environmental  Protection  Plan 
(EPP)  (Nonradiological)  contains  the 
programmatic  controls  now  residing  in  the 
ETS,  with  appropriate  plant  procedures 
serving  as  implementing  docun-enis.  The 
proposed  changes  to  the  operating  licenses 
are  also  administrative  in  nature  and  change 
the  Appendix  B  reference  frtjm  ETS  to  EPP 
Compliance  with  applicable  regulatory 
requirements  will  be  maintained.  In  addition, 
the  proposed  changes  do  not  alter  the 
conditions  or  assumptions  in  any  of  the 
accident  analyses.  Therefore,  these  proposed 
changes  do  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2)  The  proposed  amendments  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  to  the  ETS  do  not 
involve  any  change  to  the  configuration  or 
method  of  operation  of  any  plant  equipment. 
These  proposed  changes  are  administrative 
in  nature  and  consist  of  replacing  the  ETS 
with  an  EPP:  The  proposed  changes  to  the 
operating  licenses  are  also  adminisU^tive  in 
nature  and  change  the  Appendix  B  reference 
horn  ETS  to  EPP.  Accordingly,  no  new 
failure  modes  have  been  identified  for  any 
plant  system  or  component  important  to 
safety  nor  has  any  new  limiting  single  failure 
been  identified  as  a  result  of  the  proposed 
changes.  Therefore,  the  proposed  changes  do 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  > 

3)  The  proposed  amendments  do  not  result 
in  a  significant  reduction  in  the  margin  of 
safety. 

The  proposed  changes  to  the  ETS  relate 
primarily  to  matters  involving  recordkeeping, 
reporting,  and  administrative  procedures  or 
requirements.  No  significant  change  in  the 
type  or  quantity  of  any  effluent  release  will 
result  from  this  action.  These  changes  replace 


the  ETS  with  an  EPP.  The  proposed  EPP 
contains  the  programmatic  controls  now 
residing  in  the  ETS,  with  appropriate  plant 
procedures  serving  as  implementing 
documents  to  ensure  compliance  with 
applicable  regulatory  requirements.  The 
proposed  changes  to  the  operating  licenses 
are  also  administrative  in  nature  and  change 
the  Appendix  B  reference  from  ETS  to  EPP. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Appling  County  Public 
Library.  301  Qty  Hall  Drive,  Baxley. 
Georgia  31513 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esqtiire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington.  DC  20037 

NRC  Project  Director  Herbert  N. 
Berkow 

Pennsylvania  Power  and  Light 
Company.  Docket  Nos.  50-387  and  SO- 
388  Susquehanna  Steam  Electric 
Station,  Units  1  and  2.  Luzerne  County. 
Pennsylvania 

Date  of  amendment  request- 
November  21.  1994 

Description  of  amendment  request: 
The  proposed  amendment  would 
eliminate  the  Main  Steam  Isolation 
Valve  (MSIV)  -  Leakage  Control  System 
(LCS)  including  the  primary 
containment  isolation  valves  associated 
with  the  MSIV  -  LCS.  along  with 
increasing  the  allowable  MSIV  leakage 
rates. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

I.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  to  TS  Section 
3.6.1.2  do  not  involve  a  change  to  structiu^s, 
components,  or  systems  that  would  affect  the 
probability  of  an  accident  previously 
evaluated.  The  TS  limits  for  MSIVs  are 
increased  from  46  scf  per  hour  for  all  four 
main  steam  lines  to  less  than  or  equal  to  100 
scf  per  hour  for  any  one  MSIV  and  a 
combined  maximum  pathway  leakage  rate  of 
less  than  or  equal  to  300  scf  per  hour  for  all 
four  main  steam  lines.  The  consequences  of 
an  accident  are  affected  as  discussed  in  this 
section. 

The  proposed  changes  to  TS  Section 
3.6.1.4  eliminate  the  Main  Steam  Isolation 


Valves  (MSIVs)  Leakage  Control  System 
(LCS)  requirements  frwn  the  TS.  As 
described  in  Section  6.7  of  the  FSAR,  the 
LCS  is  manually  initiated  in  about  20 
minutes  following  a  design  basis  Loss  of 
Coolant  Accident  (LOCA).  Since  the  LCS  is 
operated  only  after  an  accident  has  occurred, 
these  proposed  changes  have  no  effect  on  the 
probability  of  an  accident. 

Since  MSIV  leakage  and  operation  of  the 
LCS  are  included  in  the  radiological  analysis 
for  the  design  basis  LOCA  as  described  in 
Section  15.6.5  of  the  FSAR,  the  proposed 
changes  do  not  affect  the  precursors  of  other 
analyzed  accidents.  Analysis  of  the  effects  of 
the  proposed  changes  do,  however,  result  in 
acceptable  radiological  consequences  for  the 
design  basis  LOCA  previously  evaluated  in 
Section  15.6.5  of  the  FSAR. 

SSES,  Units  1  and  2  have  an  inherent 
MSIV  leakage  treatment  capability  as 
discussed  below.  We  propose  to  use  the  drain 
lines  associated  with  the  main  steam  lines 
and  main  turbine  condenser  as  an  alternative 
to  the  guidance  in  Regulatory  Guide  1.96, 
"Design  of  Main  Steam  Isolation  Valve 
Leakage  Control  System  For  Boiling  Water 
Nuclear  Power  Plants",  Revision  0,  May 
1975,  far  MSIV  leakage  treatment.  If 
approved,  we  will  incorporate  this  alternate 
method  in  the  appropriate  operational 
procedures  and  Emergency  Operating 
Procedures. 

The  Boiling  Water  Reactor  Owners'  Group 
(BWROG)  has  evaluated  the  availability  of 
main  steam  system  piping  and  main 
condenser  alternate  pathways  for  processing 
MSIV  leakage,  and  has  determined  that  the 
probability  of  a  near  coincident  LOCA  and  a 
seismic  event  is  much  smaller  than  for  other 
plant  safety  risks.  Accordingly,  this  alternate 
MSIV  leakage  treatment  pathway  is  available 
during  and  after  a  LOCA.  Nevertheless,  the 
BWROG  has  also  determined  that  main  steam 
piping  and  main  condenser  design  are 
extremely  rugged,  and  the  design 
requirements  applied  to  SSES  Unit  1  and 
Unit  2  n:ain  steam  system  piping  and  main 
condenser  contain  substantial  margin,  based 
on  the  original  design  requirements. 
Therefore,  the  alternate  treatment  method  has 
been  evaluated  for  its  capability  to  mitigate 
the  consequences  of  a  LOCA,  and  has  been 
evaluated  to  assure  its  availability 
considering  a  seismic  event. 

In  order  to  determine  the  capability  of  the 
main  steam  piping  and  main  condenser 
alternate  treatment  pathway,  the  BWROG  has 
reviewed  earthquake  experience  data  on  the 
performance  of  non-seismically  designed 
piping  and  condensers  during  past 
earthquakes.  The  data  is  summarized  in 
General  Electric  (GE)  Report,  "BWROG 
Report  for  Increasing  MSIV  Leakage  Rate 
Limits  and  Elimination  of  Leakage  Control 
Systems,"  NEDC  31858P,  Revision  2, 
submitted  to  the  NRC  by  BWROG  letter  dated 
October  4, 1993.  This  study  concluded  that 
the  possibility  of  a  failure  that  could  cause 
a  loss  of  steam  or  condensate  in  Boiling 
Water  Reactor  (BWR)  main  steam  piping  or 
condensers  in  the  event  of  a  design  basis  (Le., 
safe  shutdown)  earthquake  is  hi^y  unlikely, 
and  that  such  a  failure  would  also  be 
contrary  to  a  large  body  of  historical 
earthquake  experience  data,  and  thus 
unprecedented. 


A  verification  has  been  performed  of  the 
seismic  adequacy  of  the  Unit  1  and  Unit  2 
main  steam  piping  and  main  condenser 
consistent  with  the  guidelines  discussed  in 
Section  6.7  of  NEDC-31858P.  Revisicw  2,  to 
provide  reasonable  assurance  of  the 
structural  integrity  of  these  components.  An 
evaluation,  including  the  walkdown  report 
outliers,  "MSFV  Leakage  Alternate  Treatment 
Method  Seismic  Evaluation,"  for  Unit  1  and 
Unit  2,  is  attached.  The  results  of  the 
evaluation  clearly  demonstrate  that  the  MSIV 
Leakage  Alternate  Treatment  Method  meets 
the  intent  of  lOCFRlOO  Appendix  A.  with 
regards  to  seismic  qualification.  Except  for 
the  requirement  to  establish  a  proper  flow 
path  frttm  the  MSIVs  to  the  condenser,  the 
proposed  method  is  passive  and  does  not 
require  any  additional  logic  control  and 
interlocks.  The  method  proposed  for  MSIV 
leakage  treatment  is  consistent  with  the 
philosophy  of  protection  by  multiple  barriers 
used  in  containment  design  for  limiting 
fission  product  release  to  the  environment 

A  plant-specific  radiological  analysis  has 
been  performed  in  accordance  with  NEDC- 
31858P,  Revision  2,  to  assess  the  effects  of 
the  proposed  increase  to  the  allowable  MSIV 
leakage  rate  in  terms  of  control  room  and  off- 
site  doses  following  a  postulated  design  basis 
LOCA.  This  analysis  utilizes  the  hold-up 
volumes  of  the  main  steam  piping  and 
condenser  as  an  alternate  method  for  treating 
the  MSIV  leakage.  As  discussed  earlier,  there 
is  reasonable  assurance  that  the  main  steam 
piping  and  condenser  remain  intact 
following  a  design  basis  earthquake.  The 
radiological  analysis  uses  standard 
conservative  assumptions  for  the  radiological 
source  term  consistent  with  Regulatory  Guide 
(RG)  1.3,  Assumptions  Used  for  Evaluating 
the  Potential  Radiological  Consequences  of  a 
Loss-Of-Coolant  Accident  for  Boiling  Water 
Reactor,  Revision  2,  dated  April  1974. 

The  analysis  results  demonstrate  that  dose 
contributions  from  the  proposed  MSIV 
leakage  rate  limit  of  100  scfh  per  steam  line, 
not  to  exceed  a  total  of  300  scfh  for  all  four 
main  steam  lines,  and  frtxn  the  proposed 
deletion  of  the  LCS.  result  in  an  insignificant 
increase  to  the  LOCA  doses  previously 
evaluated  against  the  regulatory  limits  for  the 
off-site  doses  and  control  room  doses 
contained  in  lOCFRlOO  and  10CFR50, 
Appendix  A,  General  Design  Criterion  (GE)C) 
19,  respectively.  The  off-site  and  control 
room  doses  resulting  &x)m  a  LOCA  are 
discussed  in  Section  15.6.5  of  the  FSAR  The 
off-site  and  control  room  doses  resulting  from 
a  LOCA  associated  with  the  proposed 
changes  are  the  sum  of  LOCA  doses 
evaluated  in  the  power  uprate  revision  to  the 
design  basis  DBA-LOCA  calculation  (EC- 
RADN-1009)  and  the  additional  doses 
calculated  using  the  alternate  MSIV  leakage 
treatment  method.  Enclosure  3  [of 
application  dated  November  21, 1994) 
summarizes  the  off-site  and  control  room 
doses  and  compares  the  alternate  treatment 
method  doses  to  the  original  MSIV'-LCS 
treatment  method  doses. 

The  30-day  whole  body  doses  at  the  Low 
Population  Zone  (LPZ)  did  not  change  and 
remained  at  .37  rem  for  the  alternate 
treatment  method.  The  30-day  control  room 
whole  body  doses  increased  slightly  from  .38 
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rem  to  .76  Jem  for  the  alternate  treatment 
method.  The  increase  in  control  room  dose 
is  not  significant  since  the  revised  doses  are 
well  belowjthe  regulatory  limits,  i.e.,  .76  rem 
calculated  Versus  the  limit  of  5  rem  in  the 
control  roo^n.  The  two-hour  whole  body  dose 
at  the  Exclusion  Area  Boundary  (EAB) 
decreased  Rightly  from  2.47  rem  to  2.217 
rem. 

The  30-dBy  thyroid  dose  at  the  LPZ 
increased  f^m  30.4  rem  for  the  MSIV-LCS 
treatment  i^ethod  to  41.74  rem  for  the 
alternate  trfatment  method.  This  increase  is 
not  signifi<»nt  since  the  revised  dose  of  41.74 
rem  is  wellj  within  the  regulatory  limit  of  300 
rem.  The  two-hour  thyroid  dose  at  the  EAB 
decreased  jlightly  from  127.8  rem  to  125.61 
rem.  The  30-day  control  room  thyroid  dose 
increased  jom  14.19  rem  for  the  MSIV-LCS 
treatment  method  to  13.55  rem  for  the 
alternate  treatment  method.  The  increased 
control  roo*n  thyroid  dose  is  not  significant 
since  the  revised  dose  remains  well  below 
the  regulatory  limit  of  30  rem. 

The  30^y  control  room  beta  dose 
increased  insignificantly  bom  12  rem  for  the 
MSIV-LCS  beatment  method  to  12.17  rem  for 
the  alternate  treatment  method,  remaining  a 
small  fraction  relative  to  the  limit  of  75  rem. 

In  summary,  the  proposed  changes 
discussed  «bove  do  not  result  in  a  significant 
increase  initbe  radiological  consequences  of 
a  LOCA  wken  the  same  assim:iptions  and 
methods  stifled  in  the  FSAR  are  used, 
recognizing  that  radiol<^cal  consequences 
calculated  In  the  FSAR  and  for  these 
proposed  aianges  are  significantly  higher 
than  those  using  more  realistic  assumptions 
and  methods.  Nevertheless,  the  calculated 
off-site  and  control  room  doses  resulting  from 
a  LOCA  regain  well  below  the  regulatory 
limits.        i 

The  proposed  change  to  TS  Table  3.6.3-1 
deletes  the)  LCS  valves  bom  the  list  of 
primary  cototainment  isolation  valves.  This 
proposed  dhange  is  consistent  with  the 
proposed  deletion  of  the  LCS.  The  LCS  lines 
that  are  connected  to  the  main  steam  piping 
are  welded  and/or  capped  closed  to  assure 
primary  containment  integrity  is  maintained. 
The  welding  and  post  weld  examination 
procedure^  will  be  in  accordance  with 
American  Society  of  Mechanical  Engineers 
(ASME)  Cqde,  Section  III  requirements. 
These  wel#s  and/or  caps  will  be  periodically 
tested  as  p^  of  the  Contaiimient  Integrated 
Leak  Rate  Test  (QLRT).  This  proposed 
change  do«s  not  involve  an  increase  in  the 
probability  of  equipment  malfunction 
previously  evaluated  in  the  FSAR.  In  fact, 
this  proposed  change  reduces  the  probability 
of  equipment  malfunction  since,  upon 
implementation  of  these  proposed  changes, 
the  plant  ^i\\  be  operated  with  less  primary 
containment  isolation  valves  subjected  to 
postulated  failure.  This  proposed  change  has 
no  effect  on  the  consequences  of  an  accident 
since  the  LCS  lines  will  be  welded  and/or 
cap  closed,  thus  assuring  that  the 
containment  integrity,  isolation  and  leak  test 
capabiiityiare  not  compromised. 

The  proposed  change  to  TS  Table  3.8.4.2.1- 
1  deletes  the  LCS  motor  operated  valves  from 
the  list  of  "Motor  Operated  Valves  Thermal 
Overload  Protection  -  Continuous."  The 
proposed  change  has  no  effect  on  the 


probability  or  consequences  of  an  accident 
since  the  valves  are  eliminated  and  not 
performing  a  safety  function. 

Therefore,  as  discussed  above,  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  bom  any  accident  previously 
evaluated. 

n.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  bom  any  accident 
previously  evaluated. 

As  stated  in  Section  I,  the  proposed 
changes  do  not  involve  a  change  to 
structures,  components,  or  systems  that 
would  affect  the  probability  of  an  accident 
previously  evaluated  ,  nor  would  these 
changes  create  any  new  or  different  kind  of 
accident  from  any  previously  evaluated.  The 
proposed  changes  will  introduce  and  take 
credit  for  a  new  level  of  operational 
performance  for  existing  plant  systems  and 
components  to  mitigate  the  consequences  of 
the  accident.  The  effect  on  this  equipment 
has  been  evaluated  and  found  to  provide  an 
acceptable  level  of  reliability  resulting  in  the 
required  level  of  protection.  This  conclusion 
is  based  on  the. evaluation  performed  in 
NEDC  31858P,  Revision  2,  and  the  plant 
specific  seismic  evaluation  provided  in  the 
Enclosure  2  (of  application  dated  November 
21, 1994],  "MSIV  Leakage  Alternate 
Treatment  Method  Seismic  Evaluation."  The 
Leakage  Control  System  has  been  installed  to 
direct  any  leakage  past  the  MSIVs  during  the 
LOCA;  acting  after  the  accident  has  occurred. 
The  resulting  consequences  of  the  evaluated 
accidents  have  been  affected  as  discussed  in 
Section  I  resulting  in  no  significant  increase 
in  the  probability  or  consequences  of  said 
accident.  Therefore,  reliance  on  different 
equipment  than  previously  assumed  to 
mitigate  the  consequences  of  an  accident 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  BWROG  evaluated  MSIV  performance 
and  concluded  that  MSIV  leakage  rates  up  to 
200  scfh  per  valve  will  not  inhibit  the 
capability  and  isolation  performance  of  the 
MSIVs  to  effectively  isolate  the  primary 
containment.  Implementation  of  the 
proposed  changes  does  not  result  in 
modifications  which  could  adversely  impact 
the  operability  of  the  MSIVs.  The  LOCA  has 
been  analyzed  using  the  main  steam  piping 
and  main  condenser  as  a  treatment  method 
to  process  MSIV  leakage  at  the  proposed 
maximum  rate  of  100  scfh  per  main  steam 
line,  not  to  exceed  300  scfh  total  for  all  four 
main  steam  lines.  Therefore,  the  proposed  TS 
Section  3.6.1.2  change  to  increase  the 
allowed  MSIV  leakage  rate  does  not  create 
any  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

The  proposed  TS  Section  3.6.1.4  change  to 
eliminate  the  LCS  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  6t>m«ny  accident  previously 
evaluated  because  the  removal  of  the  LCS 
does  not  affect  any  of  the  remaining  SSES 
Unit  1  and  Unit  2  systems,  and  the  LOCA  has 
been  re-ainalyzed  using  the  proposed 
alternate  method  to  process  MSIV  leakage. 
The  associated  proposed  change  to  delete  the 
LCS  isolation  valves  from  TS  Table  3.6.3-1 
and  Table  3.8.4.2.1-1  does  not  create  the 


possibility  of  a  new  or  different  kind  of 
accident.  The  affected  main  steam  piping 
will  be  welded  and/or  capped  closed  to 
assure  that  the  primary  containment 
integrity,  isolation,  and  leak  testing 
capability  are  not  compromised.  The  affected 
LCS  motor  operated  valves  will  be  eliminated 
so  their  thermal  overloads  will  not  need  to 
be  bypassed. 

Therefore,  as  discussed  above,  the 
proposed  changes  do  not  create  the 
possibility  for  any  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

III.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  to  TS  Section  3.6.1.2 
to  increase  the  MSIV  allowable  leakage  does 
not  involve  a  significant  reduction  in  the 
margin  of  safety.  As  discussed  in  the  current 
Bases  for  TS  Section  3/4.6.1.2,  the  allowable 
leak  rate  limit  specified  for  the  MSIVs  is  used 
to  quantify  a  maximum  amount  of  leakage 
assumed  to  bypass  primary  containment  in 
the  LOCA  radiological  analysis.  Accordingly, 
results  of  the  re-analysis  supporting  these 
proposed  changes  are  evaluated  against  the 
dose  limits  contained  in  lOCFRlOO  for  the 
off-site  doses,  and  10CFR50,  Appendix  A, 
GDC  19,  for  the  control  room  doses.  As 
discussed  above,  sufficient  margin  relative  to 
the  regulatory  limits  is  maintained  even 
when  assumptions  and  methods  (e.g.,  RG  1.3) 
that  are  considered  highly  conservative 
relative  to  more  realistic  assumptions  and 
methods  are  used  in  the  analysis. 

Results  of  the  radiological  analysis 
demonstrate  that  the  proposed  changes  do 
not  Involve  a  significant  reduction  in  the 
margin  of  safety.  Whole  body  doses,  in  terms 
of  margin  of  safety,  are  insi^ificantly 
reduced  by  .38  rem  in  the  control  room.  The 
margin  of  safety  remains  constant  for  the  LPZ 
whole  body  dose  or  actually  increases  by 
.253  rem  for  the  EAB  whole  body  dose.  The 
margin  of  safety  for  thyroid  dose  category  is 
reduced  by  11.34  rem  at  the  LPZ  and  4.36 
rem  in  the  control  room.  The  margin  of  safety 
is  found  to  increase  for  the  EAB  thyroid  dose 
by  2.19  rem.  The  margin  of  safety  for  beta 
dose  is  insignificantly  reduced  by  .17  rem  in 
the  control  room.  The  reductions  in  the 
margin  of  safety  are  not  significant  since  the 
revised  calculated  doses  are  highly 
conservative  yet  remain  well  below  the 
regulatory  limits,  and  therefore,  a  substantial 
margin  to  the  regulatory  limits  is  maintained. 
The  proposed  change  to  eliminate  the  LCS 
bom  TS  Section  3.6.1.4  does  not  reduce  the 
margin  of  safety,  in  fact,  the  overall  margin 
of  safety  is  increased.  The  function  of  the 
LCS  for  MSrV  leakage  treatment  will  be 
replaced  by  alternate  main  steam  drain  lines 
and  condenser  equipment  This  treatment 
method  is  effective  in  reducing  the  dose 
consequences  of  MSIV  leakage  over  an 
expanded  operating  range  compared  to  the 
capability  of  the  LCS  and  will,  thereby, 
resolve  the  safety  concern  that  the  LCS  will 
not  function  at  MSIV  leakage  rates  higher 
than  the  LCS  design  capacity.  Except  for  the 
requirement  to  establish  a  proper  flow  path 
from  the  MSIVs  to  the  condenser,  the 
proposed  method  is  passive  and  does  not 
require  any  new  logic  control  and  interlocks. 
This  proposed  method  is  consistent  with  the 


philosophy  of  protection  by  multiple  barriers 
used  in  containment  design  for  limiting 
fission  product  release  to  the  environment. 
Furthermore,  as  previously  identified,  based 
on  the  evaluations  discussed  in  NEOC- 
31858P,  Revision  2,  and  the  seismic 
evaluation  provided  in  the  Enclosure  2  |of 
application  dated  November  21, 1994)  report, 
"MSIV  Leakage  Alternate  Treatment  Method 
Seismic  Evaluation,"  the  design  of  the  MSIV 
leakage  alternate  drain  pathway,  meets  the 
intent  of  the  lOCFRlOO,  Appendix  A 
requirement  for  seismic  qualification. 
Therefore,  the  proposed  method  is  highly 
reliable  and  effective  for  MSIV  leakage 
treatment. 

The  revised  calculated  LOCA  doses  remain 
within  the  regulatory  limits  for  the  off-site 
and  the  control  room.  Therefore,  the 
proposed  method  maintains  a  margin  of 
safety  for  mitigating  the  radiological 
consequences  of  MSIV  leakage  for  the 
proposed  TS  leakage  rate  limit  of  100  scfh 
per  main  steam  line,  not  to  exceed  a  total  of 
300  scfh  for  all  four  main  steam  lines. 

The  proposed  change  to  delete  LCS 
isolation  valves  frtjm  TS  Table  3.6.3-1  and 
Table  3.8.4.2.1-1  does  not  reduce  the  mai;gjn 
of  safety.  Welded  and/or  cappted  closure  of 
the  LCS  lines  assures  that  the  primary 
containment  integrity  and  leak  testing 
capability  are  not  compromised.  These  welds 
and/or  caps  will  be  periodically  leak  tested 
as  part  of  the  CILRT.  The  LCS  motor  operated 
valves  will  be  eliminated  so  their  thermal 
overloads  will  not  need  to  be  bypassed. 
Therefore,  the  proposed  deletion  of  the  LCS 
isolation  valves  does  not  involve  a  reduction 
in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Osteihout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701 

Attorney  for  licensee:  Jay  Silberg. 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street  NW., 
Washington,  DC  20037 

NBC  Project  Director  John  F.  Stolz 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  SG-311.  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  amendment  request: 
November  18. 1994 

Description  of  amendment  request: 
The  proposed  change  would  revise  the 
Reactivity  Control  System  Technical 
Specification  Limiting  Conditions  for 
Operation  for  boration  flow  paths  and 
chai;ging  pumps  by  reducing  the  number 
of  operable  charging  pumps  required  for 
boron  addition  in  Mode  4  from  two  to 
one. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  or  malfunction  of  equipment 
important  to  safety  previously  evaluated. 

The  Emergency  Core  Cooling  System 
(ECCS)  requirements  assume  that  only  one 
charging  pump  will  be  available  below  350''F 
without  single  failure  considerations  on  the 
bases  of  the  stable  reactivity  condition  of  the 
reactor  and  limited  core  cooling 
requirements.  Therefore,  the  Mode  4 
Applicability  has  been  deleted  from  LCOs 
3.2.1.2  and  3.2.1.4,  and  was  added  to  LCOs 

3.2.1.1  and  3.2.1.3  consistent  with  the 
requirements  of  LCO  3.5.3. 

The  current  Bases  for  the  Unit  2  Technical 
Specification  for  boration  system  flow  paths 
via  the  charging  pumps  supports  the  use  of 
a  similar  LCO  for  Salem  Unit  1. 

The  limitation  for  a  maximum  of  one 
centrifugal  charging  pump  to  be  operable 
when  the  RCS  tempwrature  is  less  than  or 
equal  to  312''F  has  been  added  to  LCO  3.1.2.3 
for  clarity  and  is  consistent  with  the  Cold 
Overpressure  Protection  (POPS)  analysis  and 
the  requirements  of  Technical  Specification 
3.5.3. 

The  requirements  for  Boric  Acid  Transfer 
Pump  operability  are  adequately  addressed 
in  Technical  Specifications  3.1.2.1  and 

3.1.2.2  which  specify  the  boron  injection 
flow  paths  to  be  operable  and  the 
components  required  to  perform  this 
function.  This  includes  the  availability  of  the 
transfer  pumps  to  meet  this  Technical 
Specification  requirement 

Therefore,  the  proposed  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  in  the  UFSAR. 

2.  Will  not  create  the  f)ossibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated. 

As  discussed  in  response  to  Question  1 
above,  the  proposed  amendment  to  the 
number  of  charging  pimips  required  to  be 
operable  in  Mode  4  is  consistent  with  the 
current  Technical  Specification  requirements 
for  the  ECCS  LCO  and  the  POPS.  The  current 
bases  for  the  Unit  2  Technical  Specification 
for  boration  system  flow  paths  via  the 
charging  pumps  supports  the  use  of  a  similar 
LCO  for  Salem  Unit  1.  The  requirements  for 
Boric  Acid  Transfer  Pump  operability  for 
Unit  1  are  adequately  addressed  in  Technical 
Specifications  3.1.2.1  and  3.1.2.2  which 
specifv'  the  boron  injection  flow  paths  to  be 
operable  and  the  components  required  to  be 
available  to  perform  this  function  including 
the  transfer  pumps.  Therefore,  the  propxjsed 
amendment  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
previously  evaluated. 

3.  Will  not  involve  a  significant  reduction 
in  a  margin  of  safety.  The  proposed 
amendment  to  the  number  of  charging  pumps 
required  to  be  operable  in  Mode  4  will  not 
result  in  any  changes  to  the  assumptions  or 


conditions  for  the  current  ECCS  analysis  and 
POPS  analysis.  The  current  bases  for  the  Unit 
2  Technical  Spiecification  for  boration  system 
flow  fiaths  via  the  charging  pnimps  supports 
the  use  of  a  similar  LCO  for  Salem  Unit  1 
(i.e..  the  Bases  are  essentially  the  same).  The 
requirements  for  Boric  Acid  Transfer  Pump 
operability  for  Unit  1  are  adequately 
addressed  in  Technical  Specifications  3.1.2.1 
and  3.1.2.2  which  spiecify  the  boron  injection 
flow  paths  to  be  operable  and  the 
components  required  to  be  available  to 
perform  this  function  including  the  transf«' 
pumps.  Therefore,  the  proposed  amendment 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  PubUc  library,  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  and 
Strawn,  1400  L  Street,  NW,  Washington, 
DC  20005-3502 

NRC  Project  Director:  John  F.  Stolz 

Southern  Nuclear  Operating  Company, 
Inc.,  Docket  Nos.  50-348  and  50-364. 
Joseph  M.  Farley  Nuclear  Plant,  Units 
1  and  2,  Houston  County,  Alabama 

Date  of  amendments  request: 
December  19, 1994Description  of 
amendments  request;  The  proposed 
change  to  Table  3.7-3  of  the  Technical 
Specifications  includes  the  re\'ision  to 
the  main  steam  safety  valve  (MSSV) 
setpoint  tolerance  fi-om  plus  or  minus  1 
percent  to  plus  or  minus  3  percent  and 
modifies  the  bases  to  3/4.7.1.1  to 
increase  the  relieving  capacity  of  the 
MSSVs  to  at  least  12,984,660  pounds 
per  hoiu  which  corresponds  to 
approximately  112  percent  of  total 
secondary  steam  flow  at  100  percent 
rated  thermal  power.  In  addition, 
modifications  to  Table  3.7-1  are 
proposed  to  reduce  the  allowable  power 
range  neutron  flux  high  setpoiaia  for 
multiple  inoperable  steam  generator 
safety  valves.  The  proposed  amendment 
includes  an  editorial  correction  to  Bases 
3/4.7.1.2  to  indicate  required  auxiliary 
feedwater  flow  at  "1133  psia"  rather 
than  "1133  psig." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  pnoposed  license  amendment  does 
not  involve  a  significant  increase  in  the 
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probabilityjor  consequences  of  an  accident 
previously  jBvaluated. 

These  pit)posed  changes  to  the  Farley 
Technical  Specifications  do  not  result  in  a 
condition  >^here  the  design,  material  and 
constructior  standards  of  the  MSSVs  that 
were  applicable  prior  to  the  proposed  change 
are  altered.! The  valves  will  continue  to 
function  asj designed.  All  applicable  safety 
analyses  hsve  been  reviewed,  evaluated  or 
reanalyzed  and  all  applicable  safety  criteria 
continue  tc  be  met.  No  accident  sequences 
are  altered  pecause  of  the  proposed 
amendment.  The  radiological  consequences 
for  the  Steam  Generator  Tube  Rupture  were 
reanalyzed  and  10  CFR  100  criteria  continue 
to  be  met.  iUl  other  FSAR  radiological 
analyses  remain  bounding.  Analyses  have 
been  perfoimed  to  justify  the  proposed  high 
nuclear  flu<  setpoint  changes.  All  acceptance 
criteria  for  these  analyses  continue  to  be  met. 
Therefore,  iie  proposed  amendment  does  not 
result  in  a  lignificant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  pi  oposed  license  amendment  does 
not  create  I  he  possibility  of  a  new  or  different 
accident  fr  )m  any  accident  previously 
evaluated. 

The  MSi  Vs  continue  to  have  the  required 
pressure  r«  lieving  capacity  to  ensure  that 
system  design  pressure  remains  below  110% 
of  shell  dei  lign  pressure.  The  proposed 
changes  ar  i  not  accident  initiators  nor  do 
they  create  any  new  accident  scenarios  or 
any  new  Uniting  single  failures.  The  ability 
of  the  MS5  Vs  to  respond  to  an  accident 
condition  s  not  impaired  by  the  proposed 
changes.  T  tie  proposed  high  nuclear  flux 
setpoints  f  )r  multiple  valves  out  of  service 
ensure  aH  ipplicable  safety  criteria  for 
accident  ai  lalyses  are  met.  No  new  accident 
scenarios  i  re  created  by  these  proposed 
changes.  T  herefore,  the  proposed  amendment 
does  not  c;  eate  the  possibility  of  a  new  or 
different  k  nd  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  license  amendment  does 
not  involv  >  a  significant  reduction  in  the 
margin  of  safety. 

Accepta  ice  criteria  for  accident  analysis 
continue  t )  be  met.  Radiological 
consequer  ces  for  the  affected  Chapter  15 
analysis  n  main  within  10  CFR  100 
acceptanc!  criteria.  No  safety  limits  or  safety 
system  setpoint  requires  modification  due  to 
the  propoied  changes.  The  current  secondary 
side  over-:  )ressure  limit  of  100%  of  steam 
generator  ihell  design  pressure  is  not 
violated  i  inalysis  for  the  high  nuclear  flux 
setpoints  1  lave  verified  that  there  is  no 
reduction  in  margin  for  the  events  analyzed. 
Therefore  there  is  not  significant  reduction 
in  the  mai  gin  of  safety. 

The  Nl  IC  staff  has  reviewed  the 
licensee'  i  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standard^  of  10  CFR  50.92(c)  are 
satisfiedJ  Therefore,  the  NRC  staff 
propose^  to  determine  that  the 
amendmient  request  involves  no 
signiHcaht  hazards  consideration. 

Local  Public  Document  Room 
location^  Houston-Love  Memorial 
Library,  2l2  W.  Burdeshaw  Su^et.  Post 
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Office  Box  1369,  Dothan.  Alabama 
36302 

Attorney  for  licensee:  M.  Stanford 
Blanton,  Esq..  Balch  and  Bingham,  Post 
Office  Box  306, 1710  Sixth  Avenue 
North,  Birmingham,  Alabama  35201 

NRC  Project  Director.  William  H. 
Bateman 

Union  Electric  Company,  Docket  No. 
50^83.  Callaway  Plant,  Unit  1, 
Callaway  County,  Missouri 

Date  of  amendment  request: 
September  9, 1994 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  3/4.8.1  and  its 
associated  Bases  to  improve  emergency 
diesel  generator  reliability  and 
availability.  Several  surveillance 
requirements  would  be  revised  or 
eliminated,  and  guidance  provided  in 
Regulatory  Guide  1.9,  Revision  3,  and 
Generic  Letter  93-05  would  be 
incorporated. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  do  not  involve  a 
significant  hazards  consideration 
because  operation  of  Callaway  Plant 
with  these  changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

These  proposed  changes  do  not  involve  a 
change  in  the  operational  limits  or  physical 
design  of  the  emergency  power  system. 
Emergency  diesel  generator  operability  and 
reliability  will  continue  to  be  assured  while 
minimizing  the  number  of  required 
emergency  diesel  generator  starts.  Also, 
emergency  diesel  generator  reliability  will  be 
enhanced  by  minimizing  service  test 
conditions  which  can  lead  to  premature 
failures. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

These  proposed  changes  do  not  involve  a 
change  in  the  operational  limits  or  physical 
design  of  the  emergency  power  system.  The 
performance  capability  of  the  emergency 
diesel  generator  will  not  be  affected. 
Emergency  diesel  generator  reliability  and 
availability  will  be  improved  by  the 
implementation  of  the  proposed  changes. 
There  is  no  actual  impact  on  accident 
analysis. 

3.  Involve  a  Significant  Reduction  in  the 
Margin  of  Safety. 

These  proposed  changes  do  not  involve  a 
change  in  the  operational  limits  or  physical 
design  of  the  emergency  power  system.  The 
performance  capability  of  the  emergency 
diesel  generator  will  not  be  affected. 
Emergency  diesel  generator  reliability  and 


availability  will  be  improved  by  the 
implementation  of  the  proposed  changes.  No 
margin  of  safety  is  reduced. 

Based  on  the  above  discussions,  it  has  been 
determined  that  the  requested  technical 
specification  revision  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  or  other  adverse 
condition  over  previous  evaluations;  or 
create  the  possibility  of  a  new  or  different 
kind  of  accident  or  condition  over  previous 
evaluations;  or  involve  a  significant 
reduction  in  a  margin  of  safety.  The 
requested  license  amendment  does  not 
involve  a  significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
/ocotjon;  Callaway  County  Public 
Library,  710  Court  Street,  Fulton, 
Missouri  65251. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq..  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  N.W.. 
Washington,  DC  20037 

NRC  Project  Director:  Leif  J.  Norrholm 

Union  Electric  Company,  Docket  No. 
50-483,  Callaway  Plant.  Unit  1, 
Callaway  County.  Missouri 

Date  of  amendment  request: 
September  9, 1994 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  3.8.2.1  and 
3.8.2.2,  125-volt  D.C.  busses  for  battery 
bank  and  chargers  and  provides  for  the 
installation  of  swing  chargers  during  the 
next  refueling  outage.  Technical 
Specifications  3.8.3.1  and  3.8.3.2  would 
be  revised  to  address  the  120-volt  A.C. 
Vital  Busses. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  to  the  Technical 
Specifications  do  not  involve  a  significant 
hazards  consideration  because  operation  of 
Callaway  Plant  in  accordance  with  these 
changes  would  not: 

1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

These  proposed  Technical  Specification 
changes  do  not  involve  any  hardware 
changes  nor  do  they  affect  the  probability  of 
any  event  initiators.  There  will  be  no  change 
to  normal  plant  operating  parameters  or 
accident  mitigation  capabilities.  There  will 
be  no  increase  in' the  consequences  of  any 
accident  or  equipment  malfunction. 


2)  Create  the  possibility  for  accident  or 
malfunction  of  equipment  of  a  different  type 
than  previously  evaluated  in  the  FSAR. 

The  proposed  Technical  Specification 
changes  do  not  involve  any  design  changes 
nor  are  there  any  changes  to  the  method  by 
which  any  safety-related  plant  system 
performs  its  safety  function.  The  normal 
manner  of  plant  operation  is  unaffected.  No 
new  accident  scenarios,  transient  precursors, 
failure  mechanisms,  or  limiting  single 
failures  are  introduced  as  a  result  of  these 
changes. 

Involve  a  significant  reduction  in  the 
margin  of  safety 

There  will  be  no  affect  [SIC]  on  the  manner 
in  which  safety  limits  or  limiting  safety 
system  settings  are  determined,  nor  will  there 
be  any  effect  in  those  plant  systems  necessary 
to  assure  the  accomplishment  of  protection 
functions.  There  will  be  no  impact  on  DNBR 
limits,  Fq,  F-deita-H,  LCXL\  PCT,  peak  local 
power  density  or  any  other  margin  of  safety 

Based  on  the  information  presented  above, 
the  proposed  amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated,  or  involve  a  significant 
reduction  in  a  margin  of  safety.  Therefore,  it 
is  concluded  that  the  proposed  changes  meet 
the  requirements  of  10  CFR  50.92(c)  and  does 
(SIC)  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library,  710  Court  Street,  Fulton, 
Missoiyi  65251. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  N.W.. 
Washington,  DC  20037 

NRC  Project  Director:  Leif  J.  Norrholm 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power 
Station,  Vernon,  Vermont 

Date  of  amendment  request:  August 
27, 1993 

Description  of  amendment  request. 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TSs)  to  be 
consistent  with  recent  revisions  to  10 
CFR  Part  20  and  10  CFR  50.36a. 
Administrative  changes  are  also 
proposed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1.  The  proposed  change  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  changes  as  proposed  consist 
of  revisions  to  the  Technical  Specifications  to 
meet  new  regulatory  requirements  as 
contained  in  10CFR20  and  10CFR50.36a,  and 
other  related  changes  of  an  administrative 
nature.  There  is  no  change  in  the  types  and 
amounts  of  effluents  released,  nor  will  there 
be  any  increase  in  individual  or  cumulative 
occupational  radiation  exposures.  None  of 
the  changes  proposed  will  affect  any  plant 
hardware,  plant  design,  safety  limit  settings, 
or  plant  system  operation,  and  therefore  do 
not  modify  or  add  any  initiating  parameters 
that  would  significantly  increase  the 
probability  or  consequences  of  any 
previously  analyzed  accident. 

2.  The  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  changes  as  proposed  do  not 
physically  alter  the  plant  nor  do  they  change 
the  operation  of  the  plant. 

3.  "The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety.  The  changes  will  not  increase  the 
amount  or  types  of  effluents  that  may  be 
released  offsite,  nor  do  they  significantly 
increase  individual  or  cumulative 
occupational  radiation  exposures.  These 
changes  will  not  alter  any  of  the 
requirements  or  responsibilities  for 
protection  of  the  public  and/or  employees 
against  radiation  hazards. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street,  Brattleboro,  Vermont  05301 

Attorney  for  licensee:  John  A.  Ritsher, 
Esquire,  Ropes  and  Gray.  One 
International  Place,  Boston. 
Massachusetts  02110-2624 

NRC  Project  Director:  Walter  R.  Butler 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271. 
Vermont  Yankee  Nuclear  Power 
Station,  Vernon,  Vermont 

Date  of  amendment  request:  March 
31, 1994 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  requirements  for  avoidance 
and  protection  from  thermal  hydraulic 
instabilities  to  be  consistent  with  the 
Boiling  Water  Reactor  (BWR)  Owner's 
Group  long-term  solution  Option  1-D 
described  in  the  Licensing  Topical 
Report,  "BWR  Owner's  Group  Long- 
Term  Stability  Solutions  Licensing 
Methodology,  NEDO-31960  June  1991" 
and  NEDO-31960,  Supplement  1,  dated 
March  1992.  NEDC)-31960  and  NEDO- 


31960,  Supplement  1,  were  accepted  by 
the  NRC  staff  in  a  letter  to  L.A.  England 
(BWR  Owner's  Group)  dated  July  12. 
1993. 

Basis  for  proposed  no  significant 
hazards  consideration  determination 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  implementation  of 
BWR  Owner's  Group  long  term  stability 
solution  Option  1-D  at  Vermont  Yankee  does 
notmodif\'  the  assumptions  contained  in  the 
existing  accident  analysis.  The  use  of  an 
exclusion  region  and  the  operator  actions 
required  to  avoid  a.nd  minimize  operation 
inside  the  region  do  not  increase  the 
possibility  of  an  accident.  Conditions  of 
operation  outside  of  the  exclusion  region  are 
within  the  analytical  envelope  of  the  existing 
safety  analysis.  The  operator  action 
requirement  to  exit  the  exclusion  region 
upon  entry  minimizes  the  possibility  of  an 
oscillation  occurring.  The  actions  to  drive 
control  rods  and/or  to  increase  recirculation 
flow  to  exit  the  region  are  maneuvers  within 
the  envelope  of  normal  plant  evolutions.  The 
flow  biased  scram  has  been  analyzed  and 
will  provide  automatic  fuel  protection  in  the 
event  of  an  instability.  Thus,  each  proposed 
operating  requirement  provides  defense  in 
depth  for  protection  from  an  instability  event 
while  maintaining  the  existing  assumptions 
of  the  accident  analysis. 

2.  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  an  accident  previously 
evaluated.  As  stated  in  1).  the  proposed 
operating  requirements  either  mandate 
operation  within  the  envelope  of  existing 
plant  operating  conditions  of  force  specifit 
operating  maneuvers  within  those  carried  out 
in  normal  operation.  Since  operation  of  the 
plant  with  all  of  the  proposed  requirements 
are  within  the  existing  opierating  basis,  an 
unanalyzed  accident  will  not  be  created 
through  implementation  of  the  proposed 
change. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  a  margin  ol 
safety.  Each  of  the  proposed  requirements  for 
plant  thermal  hydraulic  stability  provides  a 
means  for  fuel  protection.  The  com'-. nation 
of  avoiding  possible  unstable  conditions  and 
the  automatic  flow  biased  reactor  scram 
provides  an  in  depth  means  for  fuel 
protection.  Therefore,  the  individual  or 
combination  of  means  to  avoid  and  suppress 
an  instability  supplements  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 
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Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Stnjet.  Brattleboro,  Vermont  05301 

Attorn  ?y  for  licensee:  ]ohn  A.  Ritsher, 
Esquire,  Ropes  and  Gray,  One 
International  Place,  Boston, 
Massachiisetts  02110-2624 

NRC  froject  Director  Walter  R.  Butler 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Sl|ation,  Unit  Nos.  1  and  2,  Surry 
County.  ^  /ii^ginia 

Date  o  'amendment  request: 
November  29,  1994 

Description  of  amendment  request: 
Virginia  ilectric  and  Power  Company 
plans  to  nsert  fuel  assemblies 
containii  ig  fuel  rods,  guide  thimble 
tubes,  in  itnunentation  tubes,  and  mid- 
span  gric  s  fabricated  with  Westinghouse 
Electric  ( xjrporation's  (Westinghouse's) 
advance*  I  zirconium  alloy  material, 
ZIRLO,  i  ito  the  Surry  Units  1  and  2 
reactors,  beginning  with  Cycle  14  at 
each  uni  .  In  the  current  fuel  design, 
these  coi  iponents  are  fabricated  from 
Zircaloy  4. 

Becau!  e  the  Technical  Specifications 
define  th  e  fuel  rod  cladding  material  as 
Zircaloy'  4,  implementation  of  this 
material  change  requires  changes  to  the 
Technics  1  Specifications.  Technical 
Specification  5.3.A.1  is  being  modified 
to  allow  the  use  of  either  Zircaloy-4  or 
ZIRLO  fiiel  rod  cladding,  and  an 
addition  d  reference  for  the  calculation 
of  the  he  at  flux  hot  channel  factor  for 
loss-of-cpolant-accident  evaluations  of 
fuel  with  ZIRLO  cladding  is  being 
defined  n  Technical  Specification  6.2. 
The  use  if  the  ZIRLO  fabricated  guide 
thimble  ubes,  instrumentation  tubes, 
and  mid  span  grids  does  not  require 
changes  lo  the  Technical  Specifications. 

Basis  J  or  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  lo  significant  hazards 
considei  ation,  which  is  presented 
below: 

Specifi  :ally.  operation  of  Surry  Power 
Station  ir  accordance  with  the  Technical 
Specifica  ions  changes  will  not: 

1.  Invo  ve  a  significant  increase  in  the 
probabili  y  or  consequence  of  an  accident 
previous!  y  evaluated.  The  Surry  fuel 
Bssemblii  s  containing  fuel  rods,  guide 
thimble  t  jbes,  instrumentation  tubes  and 
mid-spar  grids  fabricated  with  ZIRLO  alloy 
meet  the,  lame  fuel  assembly  and  fuel  rod 
design  ba  ses  as  the  current  fuel  assemblies 
fabricate*  with  Zircaloy-4  components.  In 
addition,  the  10  CFR  50.46  criteria  will  be 
applied  I  >  the  fuel  rods,  guide  thimble  tubes, 
instnune  itation  tubes  and  mid-span  grids 
fabricate*   with  ZIRLO  alloy.  The  use  of  these 
fuel  assei  nblies  will  not  result  in  a  change  to 
the  Surrj  Units  1  and  2  reload  design  and 
safety  an  ilysis  limits.  The  ZIRLO  alloy  is 


JMI 


similar  in  chemical  composition  to  Zircaloy- 
4,  and  also  has  physical  and  mechanical 
properties  similar  to  those  of  Zircaloy-4. 
Thus  the  cladding  integrity  is  maintained 
and  the  structural  integrity  of  the  fuel 
assembly  is  not  affected.  The  ZIRLO  clad  fuel 
rods  improve  corrosion  resistance  and 
dimensional  stability.  Since  the  dose 
predictions  in  the  safety  analyses  are  not 
sensitive  to  the  fuel  rod  cladding  material 
changes  as  specified  in  this  report,  the 
radiological  consequences  of  accidents 
previously  evaluated  in  the  safety  analyses 
remain  valid.  Therefore,  neither  the 
probability  of  occurrence  nor  the 
consequences  of  any  accident  previously 
evaluated  is  significantly  increased. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  identified,  since  the  Surry  Units 
1  and  2  fuel  assemblies  containing  fuel  rods, 
guide  thimble  tuties,  instrumentation  tubes 
and  mid-span  grids  fabricated  with  ZIRLO 
alloy  will  satisfy  the  same  design  bases  used 
for  previous  fuel  regions  containing  Zircaloy- 
4  components.  Since  the  original  design 
criteria  are  being  met,  the  fuel  rods,  guide 
thimble  tubes,  instrumentation  tubes  and 
mid-sp>an  grids  fabricated  with  ZIRLO  alloy 
will  not  be  initiators  for  any  new  accident. 
Applicable  design  and  performance  criteria 
will  continue  to  be  met  and  no  single  failure 
mechanisms  have  been  created.  In  addition, 
the  use  of  these  fuel  assemblies  does  not 
involve  any  alteration  to  plant  equipment  or 
procedures  which  would  introduce  any  new 
or  unique  otwrational  modes  or  accident 
precursors.  Therefore,  the  p)ossibility  for  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated  is  not  created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  Surry  Units  1  and  2  fuel 
assemblies  containing  fuel  rods,  guide 
thimble  tubes,  instrumentation  tubes  and 
mid-span  grids  fabricated  with  ZIRLO  alloy 
do  not  change  the  Surry  Units  1  and  2  reload 
design  and  safety  analysis  limits.  The  use  of 
fiiel  assemblies  containing  fuel  rods,  guide 
thimble  tubes,  instrumentation  tubes  and 
mid-span  grids  fabricated  with  ZIRLO  alloy 
will  take  into  consideration  the  normal  core 
operating  conditions  allowed  in  the 
Technical  Specifications.  For  each  cycle 
reload  core  these  fuel  assemblies  will  be 
specifically  evaluated  using  approved  reload 
design  methods  and  approved  fuel  rod  design 
models  and  methods.  This  will  include 
consideration  of  the  core  physics  analysis 
peaking  factors  and  core  average  linear  heat 
rate  effects.  Analyses  or  evaluations  will  be 
performed  each  cycle  to  confirm  that  the  10 
CFR  50.46  criteria  will  be  met  for  the  use  of 
fuel  with  fuel  rods,  guide  thimble  tubes, 
instrumentation  tubes  and  mid-span  grids 
fabricated  with  ZIRLO  alloy.  Therefore,  the 
margin  of  safety  as  defined  in  the  Bases  to 
the  Surry  Units  1  and  2  Technical 
Specifications  is  not  significantly  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 


Local  Public  Document  Room 
location:  Swera  Library.  College  of 
William  and  Mary,  WilUamsburg, 
Virginia  23185. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  WiHiams, 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219. 

NRC  Project  Director  Monan  C. 
Thadani,  Acting 

Wisconsin  Public  Service  Corporation. 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County. 
Wisconsin 

Date  of  amendment  request: 
December  2, 1994 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Kewaunee  Nuclear  Power  Plant  (KNPP) 
Technical  Specification  (TS)  3.2  by 
eliminating  the  requirements  for  the 
charging  pumps,  high  concentration 
boric  acid  in  the  boric  acid  storage  tanks 
(BASTs),  the  boric  acid  transfer  pumps, 
and  boric  acid  heat  tracing.  Changes  to 
TS  3.3  and  Table  TS  3.5.3  are  also  being 
proposed  to  add  requirements 
associated  with  the  emergency  core 
cooling  system  (ECCS)  accumulators, 
remove  the  requirements  associated 
with  the  boric  acid  storage  tanks,  and  to 
increase  the  minimum  required  boron 
concentration  in  the  refueling  water 
storage  tank  (RWST).  Additionally,  the 
siUA^eillance  requirements  involving  the 
BASTs,  associated  valves  and  heat 
tracing  located  in  Table  TS  4.1-1.  Table 
TS  4.1-2  and  Section  4.5  would  be 
eliminated.  Supporting  analysis  for  the 
limiting  design  basis  accident 
conditions  have  been  performed  using 
the  proposed  minimum  RWST  boron 
concentration  of  2400  ppm. 

Basis  for  proposed  no  significant 
hazards  consideration  determination. 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below- 
Significant  Hazards  Determination  for 
Proposed  Changes  to  Technical  Specification 
(TS)  3.2  and  Table  TS  3.5-3. 

The  proposed  changes  were  reviewed  :n 
accordance  with  the  provisions  of  10  CFR 
50.92  to  show  no  significant  hazards  exist. 
The  proposed  changes  will  not: 

1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated; 

Neither  the  charging  pumps,  the  high 
concentration  boric  acid,  the  BASTs,  the 
boric  acid  transfer  pumps  nor  the  boric  acid 
heat  tracing  system  are  accident  initiators. 
Therefore,  a  change  to  these  systems  will  not 
significantly  increase  the  probability  of  an 
accident  previously  evaluated.  The  effect  of 
a  reduction  in  initial  safety  injection  boron 
concentration  on  the  accident  analysis  was 
evaluated.  The  limiting  accidents  were  the 
Large-Break  Loss-of-Coolant  Accident 


(LOCA)  and  the  Steam  Line  Break  (SLB) 
event.  A  decrease  in  the  initial  safety 
injection  boron  concentration  from  20,000 
ppm  to  2400  ppm  will  not  adversely  affect 
the  Large  or  Small-Break  Loss-of-Coolant 
Accident  analysis  because  the  evaluation 
models  used  in  analyzing  these  accidents  do 
not  take  credit  for  the  high  concentration 
boric  acid  stored  in  the  BASTs.  However,  the 
evaluation  models  did  take  credit  for  boron 
in  maintaining  the  long  term  post  LOCA 
reactor  core  sub-critical.  An  analysis  was 
performed  which  concluded  that  the 
inventory  contained  in  the  BASTs  would  not 
be  required  provided  the  minimum  RWST 
boron  concentration  was  increased  to  2400 
ppm.  The  SLB  event  is  the  other  design  basis 
event  that  could  be  affected  by  the  proposed 
elimination  of  the  high  boron  concentration 
BASTs  as  a  source  of  safety  injection  fluid. 
Analyses  have  been  performed  which 
conclude  that  the  BASTs  are  not  required 
and  that  a  minimum  RWST  boron 
concentration  of  only  1950  ppm  is  sufficient 
to  provide  adequate  protection  for  the  SLB 
event  although  2400  ppm  will  be  maintained 
to  address  post-LOCA  subcriticality  thus 
providing  further  safety  margin.  The  results 
of  these  analyses  indicate  that  the  departure 
from  nucleate  boiling  (DNB)  design  basis 
continues  to  be  met.  (A  minimum  Departure 
from  Nucleate  Boiling  Ratio  (DNBR)  of  1.'45 
can  be  maintained  throughout  the  event.) 
Finally,  the  containment  pressure  and 
temperature  remains  within  the  acceptable 
containment  design  limits.  Since  these 
criteria  have  been  satisfied,  there  will  be  no 
adverse  effect  on  the  health  and  safety  of  the 
public  and  the  consequences  of  any  accident 
previously  evaluated  have  not  significantly 
increased. 

2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated; 

Neither  the  charging  pumps,  the  removal  of 
the  BASTs  from  initial  SI  pump  injection, 
nor  the  elimination  of  both  the  boric  acid 
transfer  pumps  and  the  boric  acid  heat 
tracing  system  as  safety-related  components 
would  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Furthermore,  the  reactivity  control 
function  of  the  boron  in  the  CVCS  and  SI 
systems  is  not  being  changed.  Therefore,  the 
proposed  changes  will  not  adversely  affect 
the  health  and  safety  of  the  public  or  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3)  Involve  a  significant  reduction  in  the 
margin  of  safety 

The  reduction  in  the  initial  concentration 
of  boron  injected  into  the  reactor  coolant 
system  for  accident  mitigation  has  been 
analyzed.  These  analyses  conclude  that  all 
applicable  criteria  for  a  LOCA  are  satisfied. 
A  decrease  in  the  initial  safety  injection 
boron  concentration  from  20.000  ppm  to 
2400  ppm  will  not  adversely  effect  the  Lai^e- 
or  Small-Break  Loss-of-Coolant  Accident 
analysis  because  the  evaluation  models  used 
in  analyzing  these  accidents  do  not  take 
credit  for  the  high  concentration  boric  acid 
stored  in  the  BASTs.  However,  in  order  to 
maintain  the  long  term  post  LOCA  reactor 


core  sub-critical,  a  minimum  RWST  boron 
concentration  of  2400  ppm  is  required.  To 
meet  this  requirement,  the  RWST  boron 
concentration  is  being  raised  to  2400  ppm. 
All  criteria  of  10  CFR  50.46  can  be  achieved 
for  both  the  Large  or  Small-Break  LOCA  with 
no  BASTs  and  2400  ppm  boron  in  the  RWST. 
Since  all  criteria  of  10  CFR  50.46  are 
satisfied,  there  is  no  adverse  effect  on  the 
health  and  safety  of  the  public  and  there  is 
not  a  significant  reduction  in  the  margin  of 
safety  tor  these  casualties. 

Since  both  the  core  response  and  the 
containment  response  can  be  limiting  in  the 
SLB  event,  both  were  considered  in  the  boron 
concentration  reduction  analysis.  This 
analysis  concludes  that  a  minimum  RWST 
boron  concentration  of  1950  ppm  is  sufficient 
to  provide  adequate  protection  for  the  SLB 
event,  although  a  2400  ppm  boron  solution 
will  be  maintained  to  provide  protection  for 
the  post  LOCA  concerns.  Since  the 
containment  pressure  and  temperature 
remains  within  the  acceptable  containment 
design  limits,  and  a  minimum  DNBR  of  1.45 
can  be  maintained  throughout  the  event, 
there  is  not  a  significant  reduction  in  the 
margin  of  safety  for  this  event  and  therefore 
there  is  no  adverse  effect  on  the  health  and 
safety  of  the  public. 

These  proposed  changes  involve  the 
conversion  of  the  TS  to  Word  Perfect  format 
now  being  used  at  WPSC.  Minor 
typographical  errors  and  format 
inconsistencies  were  corrected.  These 
proposed  changes  are  administrative  in 
nature;  accordingly,  these  proposed  changes 
do  not  involve  a  significant  hazards 
consideration. 

Additionally,  the  proposed  changes  are 
similar  to  example  C.2.e.(i)  in  51  FR  7751. 
Example  C.2.e.(i)  states  that  changes  which 
are  purely  administrative  in  nature;  i.e.,  to 
achieve  consistency  throughout  the 
Technical  Specifications,  correct  an  error,  or 
a  change  in  nomenclature,  are  not  likely  to 
involve  a  signitlcant  hazard. 

Significant  Hazards  Determination  for 
Proposed  Changes  to  Table  TS  4.1-1, 
"Minimum  Frequencies  for  Checks, 
Calibrations  and  Test  of  Instrument 
Channels"  and  Table  TS  4.1-2  "Minimum 
Frequencies  for  Sampling  Tests" 

The  proposed  changes  were  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
50.92  to  show  no  significant  hazards  exist. 
The  proposed  changes  will  not: 

1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  or 

2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated,  or 

3)  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  above  listed  surveillance  requirements 
insure  BAST  operability.  The  BASTs  will  no 
longer  be  relied  upon  as  a  source  of  boron  for 
safety  injection,  and  will  serve  no  safety 
related  function.  Whether  the  BASTs  are 
operable  or  not  will  have  no  effect  on  plant 
safety.  Therefore,  elimination  of  the 
surveillance  requirements  which  insure 
BAST  operability  is  possible  without  any 
adverse  effect  on  the  health  and  safety  of  the 
public  and  presents  no  significant  hazards. 


Significant  Hazards  Determination  for 
Proposed  Changes  to  Technical  Specification 
TS  3.3  and  SecUon  4.5. 

The  proposed  changes  were  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
50.92  to  show  no  significant  hazards  exist. 
The  proposed  changes  will  not: 

1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Neither  the  RWST,  the  boron  solution 
contained  within  the  RWST  nor  valves  SI-3, 
SI-4A/B  are  accident  initiators.  Therefore,  a 
change  to  these  systems  will  not  significantly 
increase  the  probability  of  an  accident 
previously  evaluated,  the  effect  of  a 
reduction  in  initial  Safety  Injection  boron 
concentration  on  the  accident  analysis  was 
evaluated.  The  limiting  accidents  were  the 
Large-Break  Loss-of-Coolant  Accident 
(LOCA)  and  the  Steam  Line  Break  (SLB) 
event.  A  decrease  in  the  initial  safety 
injection  boron  concentration  from  20,000 
ppm  to  2400  ppm  will  not  adversely  effect 
the  Large  or  Small-Break  Loss-of-Coolant 
Accident  analysis  because  the  evaluation 
models  used  in  analyzing  these  accidents  do 
not  take  credit  for  the  high  concentration 
boric  acid  stored  in  the  BASTs.  However,  the 
evaluation  models  did  take  credit  for  boron 
in  maintaining  the  long  term  post  LOCA 
reactor  core  sub-critical.  An  analysis  was 
performed  which  concluded  that  the  BASTs 
could  be  eliminated  provided  the  minimum 
RWST  boron  concentration  was  increased  to 
2400  ppm.  The  SLB  event  is  the  other  design 
basis  event  that  could  be  affected  by  the 
proposed  elimination  of  the  high 
concentration  BASTs  as  a  safety-related 
source  for  reactivity  control  injection  fluid 
However,  analyses  have  been  performed 
which  conclude  that  a  minimum  RWST 
boron  concentration  of  only  1950  ppm  is 
sufficient  to  provide  adequate  protection  for 
the  SLB  event  although  2400  ppm  will  be 
maintained  to  address  {X)st-LOCA 
subcriticality  thus  providing  further  safety- 
margin.  The  results  of  these  analyses  indicate 
that  the  departure  from  nucleate  boiling 
(DNB)  design  basis  continues  to  be  met.  (A 
minimum  Departure  from  Nucleate  Boiling 
Ratio  (DNBR)  of  1.45  can  be  maintained 
throughout  the  event.)  Furthermore, 
maintaining  the  suction  of  the  SI  pumps  to 
the  RWST  with  valves  SI-4A  or  SI-4B  open 
with  power  removed  places  the  system  in  a 
normal  SI  sequence  and  eliminates  the 
requirement  to  switch  suction  from  the 
BASTs  to  the  RWST.  This  eliminates  a 
potential  failure  mechanism  and  increases 
the  overall  reliability  of  the  ECCS  system. 
Finally,  the  containment  pressure  and 
temperature  remains  within  the  acceptable 
containment  design  limits. 

Since  these  criteria  have  been  satisfied, 
there  will  be  no  adverse  effect  on  the  health 
and  safety  of  the  public  and  the 
consequences  of  any  accident  previously 
evaluated  have  not  significantly  increased. 

2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

This  change  to  the  Technical 
Specifications  allows  use  of  2400  ppm  boron 
for  safety  injection.  SI  pump  suction  would 
be  directly  from  the  RWST  This  eliminates 
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the  necessiN  of  shifting  suction  from  the 
BASTs  to  th^  RWST,  reducing  the 
complexity  pf  the  operation.  Since  the  pumps 
remain  connected  to  the  RWST  throughout 
the  injection  phase,  there  is  no  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  pret^iously  evaluated. 

Neither  the  reduction  in  initial  boron 
concentratiGfi  for  safety  injection,  nor  the 
increase  in  t|ie  boron  concentration  in  the 
RWST  woulti  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Lastly,  thq  reactivity  control  function  of  the 
boron  in  thelCVCS  and  SI  systems  is  not 
being  changed.  Therefore,  the  proposed 
changes  will  not  adversely  affect  the  health 
and  safety  of  the  public  or  create  the 
possibility  ajf  a  new  or  different  kind  of 
accident  froi  a  any  accident  previously 
evaluated. 

3)  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  change  in  concentration  of  boron 
injected  into  the  primary  system  for  accident 
mitigation  has  been  analyzed.  These  analyses 
conclude  thftt  all  applicable  criteria  for  a 
LOCA  are  satisfied.  A  change  in  safety 
injection  bo^on  concentration  to  2400  ppm 
will  not  adversely  affect  the  Large  or  Small- 
Break  LOC4  analysis  because  the  evaluation 
model  codei  used  in  analyzing  these 
accidents  d|d  not  take  credit  for  boron. 
However,  a  jninimum  RWST  boron 
concentrati(in  of  2400  ppm  is  required  to 
maintain  lotig  term  post  LOCA  reactor  core 
sub-critical iy.  To  meet  this  requirement,  the 
RWST  mininum  boron  concentration  is 
being  raised  to  2400  ppm.  All  criteria  of  10 
CFR  50.46  oan  be  achieved  for  both  the  Large 
or  Small-Br^k  LCXZA  with  2400  ppm  boron 
in  the  RWST  Since  all  criteria  of  10  CFR 
50.46  are  satisfied,  there  is  no  adverse  effect 
on  the  healWi  and  safety  of  the  public  and 
there  is  not  ja  significant  reduction  in  the 
margin  of  sj  fety  for  these  casualties. 

Since  bot  i  the  core  response  and  the 
containmer  t  response  can  be  limiting  in  the 
SLB  event.  )olh  were  considered  in  the  boron 
concentrati  )n  reduction  analysis.  Although  a 
minimum  F  WST  boron  concentration  of  1950 
ppm  is  suff  cient  to  provide  adequate 
protection  1  or  the  SLB  event,  a  2400  ppm 
boron  solut  on  will  be  maintained  to  provide 
protection  or  the  post  large  break  LOCA 
concerns.  £  ince  the  containment  pressure 
remains  be  ow  the  design  pressure,  and  a 
minimum  IINBRof  1.45  can  be  maintained 
throughout  the  event,  there  is  not  a 
significant  eduction  in  the  margin  of  safety 
for  this  eve  it. 

These  pr  )posed  changes  involve  the 
conversion  of  theTS  to  Word  Perfect  format 
now  being  jsed  at  WPSC.  Minor 
typographi  :al  errors  and  format 
inconsister  cies  were  corrected.  These 
proposed  c  langes  are  administrative  in 
nature:  ace  )rdingly,  these  proposed  changes 
do  not  inv(  Ive  a  significant  hazards 
considerati  on. 

Additior  ally,  the  proposed  changes  are 
similar  to  (  xample  C.2.e.(i)  in  51  FR  7751. 
Example  C  2.e.(i)  states  that  changes  which 
are  purely  administrative  in  nature;  i.e.,  to 
achieve  co  isistency  throughout  the 
Technical  jpecifications,  correct  an  error,  or 
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a  change  in  nomenclature,  are  not  likely  to 
involve  a  significant  hazard. 

Significant  Hazards  Determination  for 
Proposed  Changes  to  Technical  Specification 
(TS)  Section  4.5  "Emergency  Core  Cooling 
System  and  Contairunent  Air  Cooling  System 
Tests." 

The  proposed  changes  were  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
50.92  to  show  no  significant  hazards  exist. 
The  proposed  changes  will  not: 

1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  or 

2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated,  or 

3)  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  above  listed  surveillance  requirements 
insure  BAST  operability.  The  BASTs  will  no 
longer  be  relied  upon  as  a  source  of  boron  for 
safety  injection,  and  will  serve  no  safety 
related  function.  Whether  the  BASTs  are 
operable  or  not  will  have  no  effect  on  plant 
safety.  Therefore,  elimination  of  the 
surveillance  requirements  which  insure 
BAST  of)erability  is  possible  without  any 
adverse  effect  on  the  health  and  safety  of  the 
public  and  presents  no  significant  hazards. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  app>ears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center.  2420  Nicolet 
Drive.  Green  Bay.  Wisconsin  54301. 

Attorney  for  licensee:  Bradley  D. 
Jackson.  Esq..  Foley  and  Lardner.  P.  O. 
Box  1497,  Madison,  Wisconsin  53701- 
1497. 

NRC  Project  Director:  Leif  J.  Norrholm 

Previously  Published  Notices  Of 
Consideration  Of  Issuance  Of 
Amendments  ToFacility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration 
Determination.And  Opportunity  For  A 
Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 


Entergy  Operations,  Inc.,  Docket  No. 
50-368,  Arkansas  Nuclear  One.Unit  No. 
2,  Pope  County,  Arkansas 

Date  of  amendment  request: 
November  29.  1994 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  delete  requirements  to  perform 
the  full  complement  of  steam  generator 
surveillances  as  outlined  in  the 
technical  specifications  (TSs)  when  the 
steam  generators  are  subjected  to  special 
inspections  that  are  in  addition  to 
inspections  that  are  required  by  the  TSs. 

Date  of  individual  notice  in  the 
Federal  Register  December  5. 1994  (59 
FR  62416} 

Expiration  date  of  individual  notice: 
January  4.  1995 

Local  Public  Document  Room 
location:  Tomlinson  Library.  Arkansas 
Tech  University.  Russellville.  Arkansas 
72801 

Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Ac* 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
pubhshed  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  envirorunental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment.  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 


Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW,.  Washington.  DC,  and  at  the 
local  public  document  rooms  for  the 
particular  facilities  involved. 

Arizona  Public  Service  Company,  et  al.. 
Docket  No.  STN  50-528,  Palo  Verde 
Nuclear  Generating  Station,  Unit  No.  1, 
Maricopa  County,  Arizona 

Date  of  application  for  amendment: 
November  22,  1994 

Brief  description  of  amendment:  The 
amendment  adds  a  note  to  Technical 
Specification  Table  3.7-2.  The  note 
allows  continuous  operation  of  Unit  1 
during  Cycle  5  at  100-peTcent  maximum 
steady  state  power  with  one  main  steam 
safety  valve  inoperable  per  steam 
generator.  This  note  applies  only  during 
the  current  fuel  cycle  (Cycle  5)  for  Unit 
1 

Dbte  of  issuance:  December  19,  1994 

Effective  date:  December  19. 1994 

Amendment  No.:  87 

Facility  Operating  License  No.  NPF- 
41.  The  amendment  revised  the 
Technical  Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes  (59  FR  61907.  dated 
December  2. 1994).  The  notice  provided 
an  opportunity  to  submit  comments  on 
the  Commission's  proposed  no 
significant  hazards  consideration 
determination.  No  comments  have  been 
received.  The  notice  also  provided  for 
an  opportunity  to  request  a  hearing  by 
December  19,  1994.  but  stated  that,  if 
the  Commission  makes  a  final  no 
significant  hazards  consideration 
determination,  any  such  hearing  would 
take  place  after  issuance  of  the 
amendment.  The  Commission's  related 
evaluation  of  the  amendment,  finding  of 
exigent  circumstances,  and  final 
determination  of  significant  hazards 
consideration  is  contained  in  a  Safety 
Evaluation  dated  December  19. 1994. 

Attorney  for  licensee:  Nancy  C.  Loftin. 
Esq..  Corporate  Secretary  and  Counsel. 
Arizona  Public  Service  Company.  P.O. 
Box  53999,  Mail  Station  9068,  Phoenix, 
Arizona  85072-3999 

Local  Public  Document  Room 
location.  Phoenix  Public  Library,  12 
East  McDowell  Road,  Phoenix,  Arizona 
85004 

Carolina  Power  &  Light  Company, 
Docket  No.  50-261 ,  H.  B.  Robinson 
SteamElectric  Plant,  Unit  No.  2, 
Darlington  County,  South  Carolina 

Date  of  application  for  amendment: 
October  7, 1994 

Brief  description  of  amendment:  The 
amendment  revises  the  introduction  to 


TS  Section  6.9.3.3  to  require  the 
approved  revision  number  for  the 
referenced  analytical  methods  to  be 
listed  in  the  Core  Operating  Limits 
Report.  The  methodology  referenced  in 
6.9.3.3.b.f  (XN-NF-82-49(A))  has  been 
updated  to  clarify  that  all  supplements 
are  included.  New  methodologies  ANF- 
89-151(A)  and  EMF-92-081(A)  will  be 
added  to  TS  Section  6.9.3. 3.b. 

Date  of  issuance:  December  12, 1994 

Effective  date:  December  12,  1994 

Amendment  No.:  154 

Facility  Operating  License  No.  DPR- 
23.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  9.  1994  (59  FR 
55868)The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  12,  1994. No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  HartsvilJe  Memorial  Library, 
147  West  College.  Hartsville.  South 
Carolina  29550 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247,  Indian 
PointNucIear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
February  18. 1994.  as  supplemented  by 
letters  dated  June  3,  1994,  November  1, 
1994.  December  2.  1994.  December  14. 
1994  and  December  16, 1994. 

Brief  description  of  amendment:  The 
amendment  revises  surveillance 
intervals  for  the  Vapor  Containment 
Sump  Discharge  Flow  and  Temperature 
Channel,  the  Loss  of  Power 
Undervoltage  and  Degraded  Voltage 
Relays,  and  the  Control  Rod  Protection 
System  Trip  to  accommodate  a  24- 
month  refueling  cycle.  In  addition  it 
changes  the  trip  setpoint  for  the  Control 
Rod  Protection  System  Trip.  These 
revisions  are  being  made  in  accordance 
with  the  guidance  provided  by  Generic 
Letter  91-04.  "Changes  in  Technical 
Specification  Surveillance  Intervals  to 
Accommodate  a  24-Monlh  Fuel  Cycle." 

Date  of  issuance:  December  20.  1994 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No..  179 

Facility  Operating  Ucense  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  28. 1994  (59  FR  22003) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  20. 1994. No 
significant  hazards  consideration 
comments  received:  No 


Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue.  White  Plains.  New 
York  10610. 

Pennsylvania  Power  and  Light 
Company.  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric 
Station.  Units  1  and  2.  Luzerne  County, 
Pennsylvania 

Date  of  application  for  amendments: 
July  19. 1994 

Brief  description  of  amendments: 
These  amendments  change  Technical 
Specification  3.1.5  for  each  unit  for  the 
standby  liquid  control  system  (SLCS)  to 
remove  the  operability  requirement  for 
the  SLCS  while  the  plant  is  in 
Operational  Condition  5  (refueling)  with 
any  control  rod  withdrawn,  and  to 
delete  the  18-month  system  siirveillance 
requirement  (Surveillance  Requirement 
4.1.5.d.3). 
Date  of  issuance:  December  20, 1994 
Effective  date:  December  20.  1994 
Amendment  Nos.:  136  and  106 
Facility  Operating  License  Nos.  NPF 
14  and  NPF-22.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  17.  1994  (59  FR 
42344)The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  20. 1994. No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Osterhout  Free  Library. 
Reference  Department.  71  South 
Franklin  Street.  Wilkes-Barte, 
Pennsylvania  18701. 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  application  for  amendments: 
July  22.  1994 

Brief  description  of  amendments:  The 
amendment  removes  the  surveillance 
frequency  details  regarding  10  CFR  Part 
50.  Appendix  J,  Types  B  and  C  testing 
from  the  Technical  Specifications. 

Date  of  issuance:  Etecember  19.  1994 

JEffective  date:  December  19.  1994 

Amendment  Nos.  83  and  44 

Facility  Operating  Ucense  Nos.  NPF- 
39  and  NPF-85.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  14. 1994  (59  FR 
47180)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  19. 1994. No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Pottstown  PubUc  Library.  500 


512 


High  Streetl  Pottstown.  Pennsylvania 
19464. 


ofthe  State  of  New 
Docket  No.  50-333,  James  A. 
Nuclear  Power  Plant, 
New  York 
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York, 
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)f  duplication  for  amendment: 

t994 
iption  of  amendment:  The 

revises  Technical 

(TS)  4.6E.4  and  the 
3ases  to  establish  that  the 
ing  of  reactor  coolant 

T^y/rehef  valves  (SRVs) 
t  startups  is  to  be 

within  12  hours  after 
and  flow  are  adequate  to 
testing.  TS  4.6E.4  had 
required  that  this  testing  be 
within  12  hours  of 
power  operation  at  a  reactor 
I  pressure  of  at  least  940 

a  tnendment  also  makes 
orial  changes  to  clarify  the 
s  involving  SRV  testing  and 
ante  requirements. 

Issuance:  December  1-6,  1994 
date:  As  ofthe  date  of 
be  implemented  within  30 


Amendr.  wnt  No.:  219 

Operating  License  No.  DPR- 
revised  the  Technical 


ions. 

i  nitial  notice  in  Federal 
t^ovember  9,  1994  (59  PR 
Commission's  related 
of  the  amendment  is 
in  a  Safety  Evaluation  dated 
16, 1994. No  significant 
cc  nsideration  comments 

:jo 

Pi  blic  Document  Room 
Reference  and  Documents 
t,  Penfield  Library,  State 
of  New  York,  Oswego,  New 


2  5. 

Public  Sei  vice  Electric  &  Gas  Company, 
Docket  Ncs.  50-272  and  50-311,  Salem 
Nuclear  G  enerating  Station,  Unit  Nos.  1 
and  2,  Sal  em  County,  New  Jersey  Date 
of  application  for  amendments: 
September  9, 1994 

Brief  de  icription  of  amendments:  The 
amendme  its  revise  the  Technical 
Specificat  on  surveillance  requirements 
regarding  lisual  inspection  of  snubbers 
and  are  cc  nsistent  with  the  guidance 
provided  n  Generic  Letter  90-09, 
"Altemat:  ve  Requirements  for  Snubber 
Visual  Ins  pection  Intervals  and 
Corrective  i  Actions." 

Date  of  issuance:  December  12, 1994 
Effective  date:  December  12. 1994 
Amend'fnent  Nos.  161  and  142 
Facilit\\Operating  License  Nos.  DPR- 
70  and  DPR-75.  The  amendments 
revised  tt  e  Technical  Specifications. 


JMI 


Date  of  initial  notice  in  Federal 
Registen  November  9, 1994  (59  PR 
55889)The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  12, 1994.No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library.  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey  Date 
of  applicatioi!  for  amendments:  March 
28, 1994,  as  supplemented  June  1, 1994, 
and  August  24, 1994 

Brief  description  of  amendments:  The 
amendments  revise  the  sustained 
degraded  voltage  relay  trip  setpoint  and 
the  allowable  value  due  to  changes  in 
the  switchyard  configuration. 
Date  of  issuance:  December  14, 1994 
Effective  date:  December  14,  1994 
Amendment  Nos.  162  and  143 
Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  8,  1994  (59  FR  29633) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  December  14, 1994. No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259,  50-260,  and  50-296, 
Browns  Ferry  Nuclear  Plant,  Units  1,  2, 
and  3,  Limestone  County,  Alabama 

Date  of  application  for  amendments: 
October  7, 1993  (TS313J 

Brief  description  of  amendments:  The 
changes  include  the  addition  of  the  high 
range  primary  containment  radiation 
monitors  and  recorders  and  the  wide 
range  gaseous  effluent  radiation 
recorder  and  monitor,  which  were 
installed  at  the  Browns  Ferry  facifity  in 
response  to  NUREG  0737  "Clarification 
of  TMI  Action  Plan  Requirements"  and 
GL  83-36,  into  the  technical 
Specifications  (TS)  for  Units  1  and  3. 
Similar  changes  to  the  Unit  2  TS  were 
issued  previously  (Amendment  Nos. 
125  and  171).  The  amendment  also 
clarifies  that  the  high  range  primary 
containment  radiation  recorders  and 
monitors  are  both  part  of  the  instrument 
loop.  The  amendment  contains 
administrative  typographical  changes 


which  provide  consistency  for  the  TS 
tables  and  footnotes  for  Units  1  and  3. 
Date  of  issuance:  December  21. 1994 
Effective  Date:  December  21, 1994 
Amendment  Nos.:  214.  230.  187 
Facility  Operating  License  Nos.  DPR- 
33.  DPR-52  and  DPR-68:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  22.  1993  (58  FR 
67863)The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  21. 1994. No  significant 
hazards  consideration  comments 
received:  None 

Local  Public  Document  Room 
location:  AXhens  Public  library.  South 
Street,  Athens,  Alabama  35611 

TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Unit  Nos.  1  and  2, 
Somervell  County,  Texas 

Date  of  amendment  request: 
November  11, 1994.  as. supplemented  by 
letter  dated  November  16,  1994. 

Brief  description  of  amendments:  The 
proposed  amendment  would  modify 
Comanche  Peak  Steam  Electric  Station 
Technical  Specification  Table  4.8-1, 
"Diesel  Generator  Test  Schedule."  by 
excluding  two  valid  failures  of  the  Unit 
2  Train  B  diesel  generator  from 
contributing  towards  an  accelerated  test 
schedule. 

Date  of  issuance:  December  9. 1994 

Effective  date:  December  9.  1994 

Amendment  Nos.:  Unit  1  - 
Amendment  No.  33;  Unit  2  - 
Amendment  No.  19 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89.  The  amendments 
revised  the  Technical 
Specifications.Public  comments 
requested  as  to  proposed  no  significant 
hazards  consideration:  Yes  (59  FR 
69399.  dated  November  23, 1994).  The 
notice  provided  an  opportunity  to 
submit  comments  on  the  Commission's 
proposed  no  significant  hazards 
consideration  determination.  No 
comments  have  been  received.  The 
notice  also  provided  for  an  opportunity 
to  request  a  hearing  by  December  23, 
1994,  but  stated  that,  if  the  Commission 
makes  a  final  no  significant  hazards 
consideration  determination,  any  such 
hearing  would  take  place  after  issuance 
of  the  amendments. 

The  Commission's  related  evaluation 
ofthe  amendments,  finding  of  exigent 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
is  contained  in  a  Safety  Evaluation 
dated  December  9, 1994. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  library.  Government 


Publications/Maps,  702  College,  P.O. 
Box  19497.  Arlington.  Texas  76019. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments. 
March  29,  1994 

Brief  description  of  amendments. 
These  amendments  revise  Point  Beach 
Nuclear  Plant  Technical  Specification 
15.3.2,  "Chemical  and  Volume  Control 
System."  by  eliminating  the  necessity 
for  high  concentration  boric  acid  and 
removing  the  operability  requirements 
for  the  associated  heat  tracing.  The  basis 
for  Section  15.3.2  and  applicable 
surveillances  in  Table  15.4.1-2  are  also 
revised  to  support  the  above  changes. 

Date  of  issuance:  December  12,  1994 

Effective  date:  Date  of  issuance,  to  be' 
implemented  within  45  days. 

Amendment  Nos..  158  &  162 

Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  20, 1994  (59  FR  37091) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  December  12,  1994. No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location.  Joseph  P  Mann  Library,  1516 
Sixteenth  Street,  Two  Rivers,  Wisconsin 
54241 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments. 
September  12,  1994 

Brief  description  of  amendments. 
These  amendments  revise  Point  Beach 
Nuclear  Plant  Technical  Specification 
(TS)  15.3.3,  "Emergency  Core  Cooling 
System,  Auxiliary  Cooling  Systems,  Air 
Recirculation  Fan  Coolers,  and 
Containment  Spray,"  by  incorporating 
allowed  outage  times  similar  to  those 
contained  in  NUREG-1431,  Revision  0, 
"Westinghouse  Owner's  Group 
Improved  Standard  Technical 
Specifications."  and  by  clarifying  the 
operability  requirements  for  the  service 
water  pumps.  The  changes  also  clarify 
the  completion  times  for  placing  a  unit 
in  hot  or  cold  shutdown,  if  a  limiting 
condition  for  operation  cannot  be  met. 

Date  of  issuance:  December  21, 1994 

Effective  date:  Date  of  issuance,  to  be 
implemented  within  45  days 

Amendment  Nos..  159  &  163 


Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  24,  1994  (59  FR 
53844)The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  21, 1994. No  significant 
hazards  consideration  comments 
received;  No. 

Local  Public  Document  Room 
location.  Joseph  P.  Mann  Library,  1516 
Sixteenth  Street,  Two  Rivers.  Wisconsin 
54241 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  December  1994. 

For  The  Nuclear  Regulatory  Commission. 
Elinor  G.  Adensam, 

Acting  Director.  Division  of  Reactor  Projects 
-  III/IV,  Office  of  Nuclear  Reactor  Regulation. 
IDoc.  95-5  Filed  1-3-95;  8:45  am] 
BILUNG  CODE  7590-01-F 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Salary  Council;  Meeting 

agency:  Office  of  Personnel 
Management. 

ACTION:  Notice  of  meetings. 

SUMMARY:  According  to  the  provisions  of 
section  10  ofthe  Federal  Advisory 
Committee  Act  (P.L.  92-463),  notice  is 
hereby  given  that  the  forty-second  and 
forty-third  meetings  of  the  Federal 
Salary  Council  viall  be  held  at  the  time 
and  place  showm  below  At  the  meetings 
the  Council  will  continue  discussing 
issues  relating  to  locality-based 
comparability  payments  authorized  by 
the  Federal  Employees  Pay 
Comparability  Act  of  1990  (FEPCA).  The 
meetings  are  open  to  the  public. 

DATES:  January  30, 1995,  at  10:00  a.m.; 
February  28,  1995,  at  10:00  a.m. 

ADDRESSES:  Office  of  Personnel 
Management,  1900  E  Street  NVV.,  Room 
7B09,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruth  O'Donnell,  Chief,  Salary  Systems 
Division,  Office  Of  Personnel 
Management,  1900  E  Street  NW..  Room 
6H31,  Washington,  DC  20415-0001. 
Telephone  number:  (202)  606-2838. 

For  the  President's  Pay  Agent. 
Lorraine  A.  Green, 
Deputy  Director 
|FR  Doc.  95-10  Filed  1-3-95;  8:45  ami 

HLLINQ  COOC  «32S-01-M 


SECURITIES  AND  EXCHANGE 

COMMISSION 

Under  Review  by  the  Office  of 
Management  and  Budget 

Acting  Agency  Clearance  Officer: 
Richard  T.  Redfeam,  (202)  942-8800. 

Upon  Written  Request  Copy  Available 
From:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services.  Washington,  DC. 
20549. 

Reinstatement 

Rule  144 A  Information  Request  for 
Qualified  Institutional  Buyers 

[File  No.  270-342] 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork ^Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission  has 
submitted  for  reinstatement  an 
information  request  for  issuers  regarding 
market  developments  under  rule  144A. 
Respondents  incur  an  estimated  average 
burden  of  45  minutes  to  complete  the 
information  request. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Clearance  Officer  ofthe 
Securities  and  Exchange  Commission  at 
the  address  below  Any  comments 
concerning  the  accuracy  ofthe 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Richard  T 
Redfeam,  Acting  Director.  Office  of 
Information  Technology.  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
N.W..  Washington.  DC.  20549  and 
Clearance  Officer  for  the  Securities  and 
Exchange  Commission.  Office  of 
Management  and  Budget.  (Project  No. 
3235-0406).  New  Executive  Office 
Building,  Washington,  DC.  20503. 

Dated:  December  27. 1994. 
Margaret  H.  McFarland, 
Deputy  Secretary 
[FR  Doc.  95-119  Filed  1-3-95;  8:45  ajnl 

BILLING  CODE  W10-01-M 


[Rel.  No.  10-20798;  812-0330] 

Dean  Witter  Select  Equity  Trust,  Select 
10  International  Series 

December  27, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTKM:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Dean  Witter  Select  Equity 
Trust,  Select  10  International  Series. 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  that  would 


■14 


requests  an 
(the  "Series 
component 
permit  ead 
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exempt  applicant  from  section  12(d)(3) 

of  the  Act. 

SUMMARY  01  application:  Applicant 

order  on  behalf  of  its  series 
")  and  the  Series' 
trusts  (the  "Trusts")  to 
Trust  to  invest  up  to  ten 
percent  of  i  :s  total  assf  ts  in  securities  of 
issuers  that  derived  more  than  fifteen 
percent  of  t  leir  gross  revenues  in  their 
most  recent  fiscal  year  from  securities 
related  acti  dties. 

FILING  DATE:  The  application  was  filed 
on  Novemb  er  17.  1994.  Applicants  agree 
to  file  an  ac  ditional  amendment,  the 
substance  c  f  which  is  incorporated 
herein,  dur  ng  the  notice  period. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unle  ss  the  SEC  orders  a  hearing. 
Interested  {  ersons  may  request  a 
hearing  by  ATiting  to  ihe  SEC's 
Secretary  a  id  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Heari  ig  requests  should  be 
received  b>  the  SEC  by  5:30  p.m.  on 
January  23,  1995  and  should  be 
accomplish  ed  by  proof  of  service  on  the 
applicant,  i  n  the  form  of  an  affidavit  or, 
for  lawyers  a  certificate  of  service. 
Hearing  rec  uests  should  state  the  nature 
of  the  write  r's  interest,  the  reason  for  the 
request,  an  1  the  issue  contested. 
Persons  m«  y  request  notification  of  a 
hearing  by  ivriting  to  the  SEC's 
Secretar\'. 

ADDRESSES  Secretary,  SEC,  450  5th 
Street.  N.W  ..  Washington,  D.C.  20549. 
Applicant,  c/o  Dean  Witter  Reynolds 
Inc.,  Two  \  /orld  Trade  Center.  New 
York,  NY  1Q048,  Attn,:  Thomas  Mines. 
FOR  FURTHJ  R  INFORMATION  CONTACT: 
Sarah  A.  Buescher,  Law  Clerk,  at  (202) 
942-0573.  jr  Robert  A.  Robertson, 
Branch  Chi  ef.  at  (202)  942-0564 
(Division  c  "  Investment  Management, 
Office  of  Ir  vestment  Company 
Regulation  . 

SUPPLEMEN  TARY  INFORMATION:  The 
following  i  5  a  summary  of  the 
applicatior.  The  complete  application 
may  be  obi  ained  for  a  fee  from  the  SEC's 
Public  Refisrence  Branch. 

Applicant' s  Representations 

1.  Each  !  ieries  will  be  a  series  of  Dean 
Witter  Sel(  ct  Equity  Trust,  Select  10 
International  Series,  a  unit  investment 
trust  regist  ered  under  the  Act, 
composed  of  one  or  more  separate 
Trusts.  De^  Witter  Reynolds  Inc.  is 
applicant'!  depositor  (the  "Sponsor"). 


2.  Each 


approximately  10%.  but  in  no  event 
more  thanllO.5%.'  of  the  value  of  its 


'The 
values  of  eaci  i 


JMI 


rust  will  invest 


total  assets  in  each  of  the  ten  common 
stocks  in  the  Financial  Times  Index  or 
the  Hang  Seng  Index  vdth  the  highest 
dividend  yields  as  of  its  initial  date  of 
deposit,  and  hold  those  stocks  over  the 
life  of  the  Trust  (presently  anticipated  to 
be  approximately  one  year). 

3.  The  Financial  Times  Index 
comprises  30  common  stocks  chosen  by 
the  editors  of  the  Financial  Times 
(London)  as  representative  of  British 
industry  and  commerce.  The  companies 
are  major  factors  in  their  industries  and 
their  stocks  are  widely  held  by 
individuals  and  institutional  investors. 
The  Hang  Seng  Index  comprises  33  of 
the  stocks  listed  on  the  Hong  Kong 
Stock  Exchange  and  includes  companies 
intended  to  represent  four  major  market 
sectors:  commerce  and  industry, 
finance,  properties,  and  utilities.  The 
Hang  Seng  Index  is  a  recognized 
indicator  of  stock  market  performance 
in  Hong  Kor,g. 

4.  The  portfolio  securities  deposited 
in  each  Trust  will  be  chosen  solely 
according  to  the  formula  described 
above,  and  will  not  necessarily  reflect 
the  research  opinions  or  buy  or  sell 
recommendations  of  the  Sponsors.  The 
Sponsor  will  have  no  discretion  as  to 
which  securities  are  purchased. 
Securities  deposited  in  a  Trust  may 
include  securities  of  issuers  that  derived 
more  than  fifteen  percent  of  their  gross 
revenues  in  their  most  recent  fiscal  year 
from  securities  related  activities. 

5.  During  the  90-day  period  following 
the  initial  date  of  deposit,  the  Sponsor 
may  deposit  additional  securities  while 
maintaining  to  the  extent  practicable  the 
original  proportionate  relationship 
among  the  number  of  shares  of  each 
stock  in  the  portfolio.  Deposits  made 
after  this  90-day  period  generally  must 
replicate  exactly  the  proportionate 
relationship  among  the  face  amounts  of 
the  securities  comprising  the  portfolio  at 
the  end  of  the  initial  90-day  period, 
whether  or  not  a  stock  continues  to  be 
among  the  ten  highest  divided  yielding 
stocks. 

6.  A  Trust's  portfolio  will  not  be 
actively  managed.  Sales  of  portfolio 
securities  will  be  made  in  connection 
with  redemptions  of  units  issued  by  a 
Trust  and  at  termination  of  the  Trust. 
The  Sponsor  has  no  discretion  as  to 
when  securities  will  be  sold  except  that 


Sponsor  will  attempt  to  purchase  equal 

of  the  ten  common  stocks  in  a  Trusts' 


portfolio  and  may  choose  to  purchase  the  securities 
in  odd  lots  in  order  to  achieve  this  goal.  However, 
it  is  more  efficient  if  securities  are  purchased  in  100 
share  lots  and  50  share  lots.  As  a  result,  the  Sponsor 
may  choose  to  purchase  securities  of  a  securities 
related  issuer  which  represent  over  10%.  but  in  no 
event  more  than  10.5%  percent,  of  a  Trust's  assets 
on  the  initial  date  of  deposit  to  the  extent  necessary 
to  enable  the  Sponsor  to  meet  its  purchase 
requirements  and  to  obtain  the  best  price  for  the 
securities. 


it  is  authorized  to  sell  securities  in 
extremely  limited  circumstances, 
namely,  upon  failure  of  the  issuer  of 
security  in  a  Trust  to  declare  or  pay 
anticipated  cash  dividends,  institution 
of  certain  materially  adverse  legal 
proceedings,  default  under  certain 
documents  materially  and  adversely 
affecting  future  declaration  or  payment 
of  dividends,  or  the  occurrence  of  other 
market  or  credit  factors  that  in  the 
opinion  of  the  Sponsor  would  make  the 
retention  of  such  securities  in  a  Trust 
detrimental  to  the  interests  of  the  unit 
holders.  The  adverse  financial  condition 
of  an  issuer  will  not  necessarily  require 
the  sale  of  its  securities  from  a  Trust's 
portfolio. 

Applicant's  Legal  Analysis 

1.  Section  12(d)(3)  of  the  Act.  with 
limited  exceptions,  prohibits  an 
investment  company  from  acquiring  any 
security  issued  by  any  person  w  hu  is  a 
broke^,  dealer,  underwriter,  or 
investment  adviser.  Rule  12d3-l  under 
the  Act  exempts  the  purchase  of 
securities  of  an  issuer  that  derived  more 
than  fifteen  percent  of  its  gross  revenues 
in  its  most  recent  fiscal  year  from 
securities  related  activities,  provided 
that,  among  other  things,  immediately 
after  such  acquisition,  the  acquiring 
company  has  invested  not  more  than 
five  percent  of  the  value  of  its  total 
assets  in  securities  of  the  issuer.  Section 
6(c)  of  the  Act  provides  that  the  SEC 
may  exempt  a  person  from  any 
provision  of  the  Act  or  any  rule 
thereunder,  if  and  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 
•  2.  Applicant  requests  an  exemption 
under  section  6(c)  from  section  12(d)(3) 
to  permit  any  Trust  to  invest  up  to 
approximately  10%,  but  in  no  event 
more  than  10.5%,  of  the  value  of  its 
total  assets  in  securities  of  an  issuer  that 
derives  more  than  fifteen  percent  of  its 
gross  revenues  from  securities  related 
activities.  Applicant  and  each  Trust  will 
comply  with  all  provisions  of  rule 
12d3-i,  except  for  the  five  percent 
limitation  in  paragraph  (b)(3)  of  the  rule. 

3.  Section  12(d)(3)  was  intended  to 
prevent  investment  companies  from 
exposing  their  assets  to  the 
entrepreneurial  risks  of  securities 
related  businesses,  to  prevent  potential 
conflicts  of  interest,  and  to  eliminate 
certain  reciprocal  practices  between 
investment  companies  and  securities 
related  businesses.  One  potential 
conflict  could  occur  if  an  investment 
company  purchased  securities  or  other 
interests  in  a  broker-dealer  to  reward 


that  broker-dealer  for  seUing  fund 
shares,  rather  than  solely  on  investment 
merit.  Applicant  believes  that  this 
concern  does  not  arise  in  connection 
with  its  application  because  neither 
applicant  nor  the  Sponsor  has  discretion 
in  choosing  the  portfolio  securities  or 
percentage  amount  purchased.  The 
security  must  first  be  included  in  the 
Financial  Times  Index  or  the  Hang  Seng 
Index,  which  indexes  are  unaffiliated 
with  the  Sponsor  and  applicant,  and 
must  also  qualify  as  one  of  the  ten 
highest  dividend  yielding  securities. 

4.  Applicant  also  believes  that  the 
effect  of  a  Trust's  purchase  on  the  stock 
of  parents  of  broker-dealers  would  be  de 
minimis.  Applicant  asserts  that  the 
common  stocks  of  securities  related 
issuers  represented  in  the  Financial 
Times  Index  of  the  Hang  Seng  Index  are 
widely  heUl,  have  active  markets,  and 
that  poteiuial  purchases  by  any  Trust 
would  represent  an  insignificant 
amount  of  the  outstanding  common 
stock  and  the  trading  volume  of  any  of 
these  issues.  Accordingly,  applicant 
believes  that  it  is  highly  unlikely  that 
Trust  purchases  of  these  securities 
would  have  any  significant  impact  on 
the  securities'  market  value. 

5.  Another  potential  conflict  of 
interest  could  occur  if  an  investment 
company  directed  brokerage  to  a  broker- 
dealer  in  which  the  company  has 
invested  to  enhance  the  broker-dealer's 
profitability  or  to  assist  it  during 
financial  difficulty,  even  though  that 
broker-dealer  may  not  offer  the  best 
price  and  execution.  To  preclude  this 
type  of  conflict,  applicant  and  each 
Series  agree,  as  a  condition  of  this 
application,  that  no  company  held  in 
the  portfolio  of  a  Trust  nor  any  affiliate 
thereof  will  act  as  a  broker  for  any  Trust 
in  the  purchase  or  sale  of  any  security 
for  its  portfolio.  In  light  of  the  above, 
applicant  believes  that  its  proposals 
meets  the  section  6(c)  standards. 

Condition 

Applicant  and  each  Series  agree  that 
any  order  granted  under  this  appUcation 
may  be  conditioned  upon  no  company 
held  in  a  Trust's  portfolio  nor  any 
affiliate  thereof  acting  as  broker  for  any 
Trust  in  the  purchase  or  sale  of  any 
security  for  a  Trust's  portfolio. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  95-30  Filed  1-3-95:  8:45  am] 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc. 
Relating  to  Its  Options  Floor  Brokerage 
Fee  and  Bond  Charge 

December  23, 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  §  78s(b)(l),  notice  is 
hereby  given  that  on  December  14. 1994. 
the  American  Stock  Exchange.  Inc. 
("Amex")  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  1,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  Is 
publishing  this  notice  to  sr,li<jit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  increase  two 
charges  imposed  on  members  and 
member  organizations — its  options  floor 
brokerage  fee  and  its  bond  charge.  The 
schedule  of  fee  changes  is  available  at 
the  pffice  of  the  Secretary.  Amex,  and 
at  the  Commission. 

IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-reg  ilatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self- regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  Exchange  proposes  to  increase 
two  charges  imposed  on  members  and 
member  organizations — its  options  floor 
brokerage  fee  and  its  bond  charge.  The 
options  floor  brokerage  fee  payable  by 
clearing  firms  of  $.015  per  contract  side 
for  all  customer  and  non-market  making 
member  firm  principal  activity  would 
be  increased  to  $.03.  The  bond  charge  of 


$.00005  (per  dollar  face  value  of  the 
bond)  on  bonds  up  to  a  face  value  of  $1 
million  would  be  increased  to  $.0001 
(per  dollar  face  value  on  the  bond)  with 
no  cap  on  the  face  value  of  the  bond.  In 
addition,  the  charge,  previously 
imposed  only  on  corporate  bonds, 
would  now  be  imposed  on  government 
bonds  as  well.  These  two  fee  increases 
are  scheduled  to  take  effect  on  January 
3, 1995. 

2.  Statutory  Basis 

The  fee  change  is  consistent  with 
Section  6(b)  of  the  Act  in  general  and 
furthers  the  objectives  of  Section  6(b)(4) 
in  particular  in  that  it  is  intended  to 
assure  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  members,  issuers  and  other 
persons  using  the  Exchange's  facilities. 

B.  Self-Rpguhtory  organization's 
Statement  on  Burden  on  Competition 

The  fee  change  will  impose  no  burdfii 
on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

No  WTittcn  comments  were  solicited 
or  received  with  respect  to  the  fee 
change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due.  fee,  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  wTitten  submissions 
shoXild  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  WTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
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proposed  rule  change  between  the 
Coramissior  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  ao  :ordance  with  the 
provisions  c  f  5  U.S.C.  §  552,  will  be 
available  foi  inspection  and  copying  at 
the  Commis  sion's  Public  Reference 
Section.  45(  Fifth  Street,  N.W.. 
Washington ,  D.C.  20549.  Copies  of  such 
filing  will  a  so  be  available  for 
inspection  i  nd  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refei  to  File  No.  SR-Amex-94- 
58  and  shoi  Jd  be  submitted  by  January 
25,  1995. 

For  the  Coi  [unission,  by  the  Division  of 
Market  Regul  stion.  pursuant  to  delegated 
authority. 

Margaret  H.  ilcFarland, 
Depu  ty  Secre  tary. 
IFR  Doc.  95-  !5  Filed  1-3-95;  8:45  am) 
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94-50] 

Self-Regul^ory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc. 
Relating  to, Proposed  Commentary  .02 
to  Rule  60 

December  23 ,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  I  xchange  Act  of  1934 
(•'Act").  15  U.S.C  §78s(b)(l),  notice  is 
hereby  given  that  on  November  14, 
1994,  the  American  Stock  Exchange, 
Inc.  ("Ame  c"  or  "Exchange")  filed  with 
the  Seciu-it  as  and  Exchange 
Commissioi  ("Commission")  the 
proposed  ri  de  change  as  described  in 
Items  I,  II  a  ad  III  below,  which  Items 
have  been  ]  irepared  by  the  self- 
regulatory  I  )rganization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regttlatory  Organization's 
Statement  pf  the  Terms  of  Substance  of 
the  Propossd  Rule  Change 

of  the  proposed  rule  change 
italics  indicate  words  to  be 


Display  Book— NYSE 
er 


The  text 
is  as  follow  s 
added. 
Rule  60  Con  mentary 

.01  Electron  c 

Disdain 

No  Chang  t. 

.02  On-Line  Comparison  System  and  Other 
NYSE  Facilities 

The  Ame) :  has  entered  into  an  agreement 
with  the  Ne'  v  York  Stock  Exchange  under 
which  Ame: :  members  and  member 
organizations  will  be  utilizing  the  NYSE's 
On-Line  Co^iparison  System  l"OCS")  for  the 
comparison!,  of  Amex  equity  and  bond 
transactioni.  The  Amex  may  enter  into 


JMI 


additional  agreements  with  the  NYSE  in  the 
future  relating  to  the  use  of  other  NYSE 
systems,  services,  or  facilities  by  Amex 
members  and  member  organizations.  In 
connection  with  member  or  member 
organization  use  ofOCS  or  any  such  other 
NYSE  system,  service,  or  facility,  the  New 
York  Stock  Exchange  shall  not  be  liable  for 
arty  damages  sustained  by  a  member  or 
member  organization  growing  out  of  the  use 
or  enjoyment  thereof  by  the  member  or 
member  organization. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  Amex  has  reached  agreement 
with  the  New  York  Stock  Exchange  to 
integrate  the  Amex's  Equity  Intra-Day 
Comparison  System  ("IDC")  into  the 
NYSE's  On-Line  Comparison  System 
("OCS"),  so  that  Amex  equity  and  bond 
transactions  can  be  compared  through 
OCS.  This  will  enable  members  to 
utilize  the  same  computer  terminal  for 
the  comparison  of  both  Amex  and  NYSE 
securities  and  thus  lessen  the  cost  to  the 
member  firm  commimity.  The 
integration  is  being  accomplished  in 
two  steps.  Amex  listed  corporate  bonds 
began  to  be  compared  through  OCS  on 
October  21, 1994  and  equities  are 
expected  to  be  phased  in  by  the  end  of 
the  first  quarter  of  1995. 

The  Amex  Constitution  (Article  IV, 
Section  1(e))  currently  provides  that  the 
Exchange  shall  not  be  liable  for  any 
damages  incurred  by  a  member  firm 
growing  out  of  its  use  of  the  facilities 
afforded  by  the  Exchange  for  the 
conduct  of  its  business  (which  includes 
the  use  of  the  Exchange's  trading 
systems),  except  as  the  Exchange  may 
otherwise  provide.  The  NYSE 
Constitution  has  a  similar  provision 
regarding  use  of  its  facilities  by  its 
members.  These  provisions  reflect  the 
common  understanding  that  exchanges 
should  not  bear  the  risk  and  liabiUty 
associated  with  member  firm  use  of 
their  systems.  In  connection  virith  the 


OCS  agreement,  the  NYSE  is  requiring 
that,  like  the  Amex,  it  be  protected  from 
liability  with  regard  to  Amex  member 
firm  use  of  OCS.  This  is  similar  to 
protection  which  the  NYSE  requested 
and  obtained  when  the  Amex  licensed 
the  NYSE's  electronic  equity  display 
book  for  use  on  the  Amex  floor  in  1992. 
At  that  time,  the  Exchange  adopted  a 
Commentary  under  Rule  60  providing 
the  protection  requested  by  the  NYSE 
with  respect  to  Amex-member  firm  use 
of  the  display  book. 

As  the  Exchange  may  enter  into 
additional  agreements  with  the  NYSE  in 
the  future  relating  to  the  use  of  other 
NYSE  systems,  services,  or  facilities  by 
Amex  membef  firms,  it  is  proposed  that 
the  Exchange  adopt  a  liability 
disclaimer  provision  that  covers  not 
only  the  current  situation  involving  the 
use  of  OCS,  but  also  all  future  .situations 
where  Amex  member  firms  are  using 
other  NYSE  facilities  in  accordance  with 
similar  agreements  with  the  NYSE.'  The 
new  Commentary  to  Rule  60  will  be 
disseminated  to  the  membership,  upon 
SEC  approval. 


2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  in  general  and 
furthers  the  objectives  of  Section  6(b)(5) 
in  particular  in  that  it  will  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities.  The  proposed  rule  change 
is  also  consistent  with  Section  17A  of 
the  Act  in  that  is  fosters  the  accurate 
clearance  and  settlement  of  securities 
transactions. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 


'  The  NYSE  acknowledges  that  under  New  York 
State  Conunon  Law.  a  liability  disclaimer  such  as 
the  instant  one  does  not  in«ulate  the  NYSE  from 
loss  due  to  gross  negligence  or  willful  misconduct. 
Conversation  between  Steve  Abrams  and  Michael 
Simon.  Milbank.  Tweed.  Hadley  &  McCloy.  Counsel 
to  NYSE,  and  Amy  Bilbija.  Attorney.  Commission, 
dated  December  2. 1994. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  tiie  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-94- 
50  and  should  be  submitted  by  January 
25,  1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

IFR  Doc.  95-26  Filed  1-3-95;  8:45  ami 
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Self-Regulatory  Organizations; 
Chicago  Stock  Exchange, 
Incorporated;  Notice  of  Filing  of 
Proposed  Rule  Change  Relating  to 
Implementation  of  a  Three-Day 
Settlement  Standard 

December  27,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securitjes  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
November  30,  1994,  the  Chicago  Stock 
Exchange,  Incorporated  ("CHX")  filed 
with  the  Securities  and  exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  CHX. 
On  December  14,  1994,  CHX  filed  an 
amendment  to  the  proposed  rule 
change.2  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons.  ^ 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  this  proposed  rule 
change  is  to  amend  CHX's  rules  to 
accommodate  the  implementation  of  a 
three  business  day  settlement  standard 
for  secm-ities  transactions. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

It  its  filing  with  the  Commission,  CHX 
included  statements  concerning  the 
propose  of  and  basis  for  the  purposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  CHX  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  October  13, 1993,  the  Commission 
adopted  Rule  15c6-l  under  the  Act 
which  establishes  a  three-day  settlement 
standard  for  most  securities 
transactions.  Rule  15c6-l  becomes 
effective  June  7, 1995.'  CHX's  proposed 


'  15  U.S.C  S  78s(b)(l)  (1988). 

'  Letter  from  David  RusofT.  Foley  k  Lardner.  to 
Christine  Sibilie,  Division  of  Market  Regulation, 
Commission  (December  16, 1994). 

'Securities  Exchange  Act  Releases  Nos.  33023 
(October  6.  1993).  58  FR  52891  (order  adopting  Rule 
15c6-1)  and  34952  (November  9.  1994).  59  FR 


rule  change  will  amend  its  rules  relating 
to  delivery  time  frames,  ex-dates,  and 
liability  for  erroneous  reports  in  order  to 
comply  with  Rule  15c6-l  and  a  three 
business  day  settlement  standard. 

Under  Article  XX,  Rule  9  of  CHX's 
rules,  regular  way  settlement  currently 
requires  delivery  five  business  days 
after  the  trade  date  ("T+5").  Under  the 
proposal,  regular  way  settlement  will 
occur  three  business  days  after  the  trade 
date  ("T+3").  Seller's  option  trades 
currently  can  settle  not  less  than  six 
business  days  nor  more  than  sixty  days 
following  the  day  of  the  contract.  Under 
the  proposed  rule  change,  seller's  option 
trades  can  settle  not  less  than  four 
business  days  ("T+4")  nor  more  than 
sixty  days  following  the  day  of  the 
contraci.  Trades  made  for  next  day 
delivery  permit  delivery  on  the  next 
business  day  following  the  day  of  the 
contract.  Currently,  such  trades  also 
may  specify  in  the  contract  that  delivery 
will  occur  on  the  second,  third,  or 
fourth  full  business  day  following  the 
day  of  the  contract.  The  proposal  will 
eliminate  the  ability  to  specify  the  third 
or  fourth  full  business  day.  Rule  9  also 
will  be  amended  to  eliminate  references 
to  the  fourth  and  fifth  full  business  day 
preceding  the  final  day  so  that  only  on 
the  second  and  third  full  business  day 
for  subscription  must  bids  and  offers  be 
made  for  next  day  settlement. 

Article  XXVII,  Rule  1  will  be 
amended  to  provide  that  transactions  in 
stocks  shall  be  ex-dividend  or  ex-rights 
on  the  second  business  day  preceding 
the  record  date  rather  than  on  the  fourth 
business  day.  With  regard  to  a  record 
date  on  other  than  a  business  day, 
transactions  in  stocks  will  be  ex- 
dividend  or  ex-rights  on  the  third 
preceding  business  day  rather  than  on 
the  fifth  business  day. 

Article  XXVII,  Rule  2  prescribes  when 
ex-warrant  trading  will  begin.  The  ex-   , 
warrant  period  will  be  changed  to  the 
second  business  day  preceding  the  date 
of  expiration  of  the  warrants  instead  of 
the  fourth  business  day.  When  warrant 
expiration  occurs  on  other  than  a 
business  day,  the  ex-warrant  period  will 
begin  on  the  third  business  day 
preceding  the  expiration  date  instead  of 
on  the  fifth  business  day. 

Article  XXX,  Rule  15  applies  to 
erroneous  comparisons  and  other  errors. 
All  claims  which  involve  erroneous 
comparisons  will  need  to  be  made 
within  two  business  days  of  the  original 
trade  date  rather  than  within  three 
business  days.  Claims  which  concern 
the  omission  of  a  report  which  was 
properly  due  will  need  to  be  made 


59137  (order  changing  effective  date  from  June  1, 
1995,  to  June  7, 1995). 
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No  writt«  n  comments  were  solicited 
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III.  Date  of  EfTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  jpaking  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  CHX.  All 
submissions  should  refer  to  (File  No. 
SR-CHX-94-26)  and  should  be 
submitted  by  January  25, 1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority- 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  95-27  Filed  1-3-95;  8:45  ami 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
New  York  Stock  Exchange,  inc., 
Philadelphia  Stock  Exchange,  Inc., 
Pacific  Stock  Exchange,  Inc.,  Boston 
Stock  Exchange,  Inc.,  Chicago  Stock 
Exchange,  Inc.,  and  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Short  Interest  Reporting 
Requirements 

December  23. 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  §  78s(b)(l).  notice  is 
hereby  given  that  on  October  27.  1994, 
the  New  York  Stock  Exchange,  Inc., 
Philadelphia  Stock  Exchange,  Inc., 
Pacific  Stock  Exchange,  Inc.,  Boston 
Stock  Exchange,  Inc.,  Chicago  Stock 
Exchange,  Inc..  and  National 
Association  of  Securities  Dealers,  Inc. 
(the  "SROs")  1  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  describe  in  Items  I.  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organizations.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  changes  consist  of 
(1)  revisions  to  the  rules  of  the  SROs 
with  existing  short  interest  reporting 
requirements,  and  (2)  adoption  of  short 
interest  reporting  rules  for  the  SROs 
currently  without  any  such  requirement. 
All  of  the  proposed  rule  changes  will 
require  members  and  member 
organizations  of  the  SROs  to  report  short 
interest  positions  to  the  SROs  if  the 
particular  SRO  is  the  designated 
examining  authority  for  that  member.^ 

II.  Self-Regulatory  Organization's 
Statement  of  the  Puq>ose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
SROs  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 


■The  self-regulatory  organizations  listed  herein 
will  collectively  be  referred  to  as  the  ("SROs"). 

^The  NASD,  however  requires  reporting  for  all 
members  of  their  short  positions  not  otherwise 
reported  to  another  SRO,  irrespective  of  its  DEA 
status.  In  doing  so,  the  NASD  seeks  to  ensure  that 
it  receives  short  position  reporting  for  all  NASDAQ 
securities.  Conversation  with  Suzanne  Rothwell, 
NASD,  and  Amy  Bilbija,  Commission,  dated 
December  21, 1994. 


comments  they  received  on  the 
proposed  rule  changes.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
SROs  have  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  current  NYSE  and  NASD  rules 
require  clearing  member  firms  to  report 
positions  resulting  from  short  sales,  as 
that  term  is  defined  in  Rule  3b-3  of  the 
Securities  Exchange  Act  of  1934,  in 
Exchange  list^H^curities  and,  with 
respect  to  the  NABD,  seciu-ities  included 
in  ihe  NASDAQ  System.  Such  reports 
are  required  on  a  monthly  basis, 
submitted  via  electronic  transmission  of 
the  data  through  the  Stecurities  Industry 
Automation  Corporation  ("SIAC").  The 
SROs  utilize  such  data,  in  general,  to 
surveil  market  activity.  In  addition,  the 
NYSE  publishes  a  monthly  release  of 
short  interest  information  as  a  service  to 
listed  companies,  the  investing  public, 
market  professionals  and  other 
interested  parties. 

The  SROs  have  worked  closely  with 
each  other  as  members  of  the  Inter- 
Market  Surveillance  Group  ("ISG"),  a 
group  which  includes  representatives  of 
every  U.S.  securities  self-regulatory 
organization,  to  address  problems  that 
reach  across  marketplaces.  ISG  members 
have  identified  uniform  short  position 
reporting  as  an  important  surveillance 
tool  that  can  be  utilized  to  good  effect 
in  monitoring  possible  anomalous 
trading  situations.  Each  member  of  the 
ISG  is  plaiming  to  adopt  similar 
provisions. 

Generally,  the  SROs  propose  to 
require  all  members  to  report  short 
interest  positions  to  the  SRO  that  is  the 
designated  examining  authority 
("DEA")  for  that  member.  In  addition, 
most  SROs  will  require  those  members 
for  which  the  SRO  is  not  the  DEA  to 
report  to  the  SRO  which  is  its  DEA, 
unless  that  SRO  does  not  have  a 
reporting  requirement.  In  cases  where 
no  reporting  is  required  by  the  DEA,  the 
member  would  be  required  to  report 
short  position  information  to  the  SRO 
where  it  is  a  member  irrespective  of  its 
non-DEA  status. 

Reports  to  the  SROs  would  primarily 
include  listed  and  registered  securities, 
not  otherwise  reported  to  another  SRO. 
Reporting  would  be  required  at  such 
times  as  designated  by  the  SROs. 


Finally,  most  rules  would  clariiy  that 
both  proprietary  and  customer  positions 
must  be  reported. 

The  full  text  of  each  SRO's  proposed 
rule  change  is  available  at  the 
Commission's  Public  Reference  Room 
and  at  the  offices  of  each  respective 
SRO. 

2.  Statutory  Basis 

The  SROs  believe  that  the  basis  under 
the  Securities  Exchange  Act  of  1934  (the 
"Act")  for  the  proposed  rule  changes  is 
the  requirement  under  Section  6(b)(5) 
and  15A(b)(6),  as  applicable,  that  an 
SRO  have  rules  that  are  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to,  and 
perfect  the  mechanism  of  a  free  and 
open  market  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
proposed  rule  changes  are  consistent 
with  these  objectives  in  that  they  would 
enhance  the  Exchanges'  regulatory  and 
surveillance  capabilities  with  respect  to 
short  interest  reporting,  augment  market 
transparency  for  certain  securities, 
enable  investors  to  make  more  informed 
decisions,  and  provide  greater 
disclosure  for  regulatory  purposes. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  SROs  do  not  believe  that  the 
proposed  rule  changes  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  SROs  have  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  changes. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  propwased 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 


arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W  , 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  each  SRO.  All  submissions 
should  refer  to  File  No.  SR-NYSE-94- 
39;  SR-Phlx-94-29;  SR-PSE-94-34; 
SR-BSE-94-15;  SR-CHX-94-28;  SR- 
NASD-94-67.  as  applicable,  and  should 
be  submitted  by  Januan,'  25,  1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 

Deputy  Secretary 

(FR  Doc.  95-28  Filed  1-3-95;  8  45  ami 

BILLING  CODE  WIO-OIM 


[Release  No.  34-<35154;  File  No.  SR-SCCP- 
94-07] 

Self-Regulatory  Organizations;  Stock 
Clearing  Corporation  of  Philadelphia; 
Notice  of  Filing  of  Proposed  Rule 
Change  Relating  to  Implementation  of 
a  Three-Day  Settlement  Standard. 

December  27. 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
November  14, 1994,  the  Stock  Clearing 
Corporation  of  Philadelphia  ('SCCP") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission  ")  a 
proposed  rule  change  as  described  in 
Items  I,  n,  and  ID  below,  which  items 
have  been  prepared  primarilv  by  SCCP 
On  December  19,  1994.  SCCP  filed  an 
amendment  to  the  proposed  rule 
change.^  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 


'  15  U.S.C.  §78s(b)(l)  (1988). 

2  Letter  from  Sharon  S.  Metzker.  SCCP.  to 
Christine  Sibille.  Division  of  Market  Regulation, 
Commission  (December  12.  1994). 
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proposed  n  lie  change  from  interested 
persons. 

I.  Self-Regiilatory  Organization's 
Statement  pf  the  Term  of  Substance  of 
the  Proposed  Rule  Change 

SCCP  proposes  to  modify  SCCP  rules 
18  and  40  to  be  in  conformity  with  the 
three  busin  ess  day  settlement  standard. 
SCCP  requi  (sts  that  the  Commission 
delay  effec  iveness  of  the  proposed  rule 
change  unt  il  the  effective  date  of 
Commissicn  Rule  15c6-l. 


U.  Self-Rej 
Statement! 
Rule  Chan  (e 

filiig 


rule 


with  the  Commission, 
inclvided  statements  concerning 
of  and  basis  for  the 
e  change  and  discussed  any 
t  received  on  the  proposed 
.  The  text  of  these  statements 
ximined  at  the  places  specified 

jelow.  The  SCCP  has 
simimaries.  set  forth  in 
(B),  and  (C)  below,  of  the 
icant  aspects  of  such 


In  its 
SCCP 

the  purpos  i 
proposed 
comments 
rule  chang  5 
may  be  e 
in  Item  IV 
prepared 
sections 
most  signi 
statements 


(/) 


A.  Self- 
Statement\Df 
Statutory 
Change 

On  Octot)er 
adopted 
which  wil 
1995.3  Th( 
business 
(•'T+3")  i;ifetead 
(••T+5")  as 
for  most  bioker 
release  a 
Commission 
settlement 
current 
reduce  crejdit 
will  increi  se 
and  cleari  ig 

SCCP" 


atory  Organization 's 
the  Purpose  of  and 
.  lasis  for  the  Proposed  Rule 


Rile 


diV 


hi  s 


lian(e 


require 
compl 
by  membe^ 
The  rules 
Rule  18 
currently 
insolvenc  ' 
contracts, 
including 
Rule  18, 
that  on  or 
the  securities 
partici 
securities 


e  1 


'Securiti 
(October  6. 
IScfr-l)  and 
59137 
1995.  to  luni 


ulatory  Organization's 
Regarding  the  Proposed 


SCCP.  The  time  frames  contained  in 
these  sections  will  be  shortened  by  two 
days. 

Rule  40  ("Instruments  with  Exercise 
Privileges")  states  that  a  Participant  is 
advised  of  potential  liability,  based  on 
its  short  value  positions  the  fourth 
business  day  after  the  trade  date.  Under 
the  proposed  rule  change,  the 
participants  will  be  advised  on  the 
second  business  day. 

SCCP's  implementation  of  the 
proposed  rule  change  will  be  consistent 
with  the  T+3  conversion  schedule 
which  SCCP  and  the  National  Securities 
Clearing  Corporation  ("NSCC")  have 
developed  for  industry  use.  The 
Conversion  schedule  for  June  1995  is  as 
follows. 


6. 1993.  the  Commission 
15c6-l  under  the  Act 
become  effective  June  7. 
rule  establishes  three 
s  after  the  trade  date 
of  five  business  days 
the  standard  settlement  cycle 
-dealer  trades.  In  the 
ingRule  15c6-l,the 
concluded  that  a  T+3 
cycle,  as  compared  to  the 
5  settlement  cycle,  will 
and  liquidity  risks  and 
efficiency  in  broker-dealer 
agency  operations, 
identified  those  rules  which 


anlendment  to  provide  for 

with  a  T+3  settlement  cycle 
and  member  organizations, 
ire  as  follows. 
("Insolvency"),  Section  6 
)rovides  that  upon  the 
of  a  participant,  no 
pending  settlement  up  to  and 
T+3  shall  be  settled  by  SCCP. 
S  BCtion  7  currently  provides 
after  T+4,  SCCP  will  buy  in 
due  it  from  an  insolvent 
and  will  sell  out  the 
due  to  the  participcmt  from 


Exchange  Act  Release  Nos.  33023 
lb93).  58  FR  52891  (order  adopting  Rule 
34952  (November  9, 1994).  59  FR 
(ordei  changing  eHective  date  from  June  1. 
7,  1995). 


Trade  date 

Settle- 
ment 
cycle 

Settle- 
ment date 

June  2,  Friday  

June  5,  Monday 

June  6,  Tuesday 

June  7.  Wednesday  . 

5  day  

4  day  

4  day  

3  day  

June  9, 
Friday. 

June  9, 
Friday. 

June  12. 
Mon- 
day. 

June  12, 
Mon- 
day. 

If  the  Commission  determines  to  alter 
the  exemptions  currently  provided  in 
Rule  15c6-l,  SCCP  may  need  to  submit 
additional  rule  amendments.  It  is 
intended  that  this  proposed  rule  change 
will  become  effective  the  same  date  as 
Commission  Rule  15c6-l  becomes 
effective. 

The  proposed  rule  change  is 
consistent  with  Section  17A  of  the  Act 
in  that  it  will  facilitate  the  safeguarding 
of  securities  and  funds  which  are  in 
SCCP's  custody  or  control  or  for  which 
SCCP  is  responsible.  The  proposed 
change  also  is  consistent  with 
Commission  Rule  15c6-l  which 
requires  brokers  or  dealers  to  settle  most 
securities  transactions  no  later  than  the 
third  business  day  after  the  date  of  the 
contract  unless  otherwise  expressly 
agreed  to  by  the  parties  at  the  time  of 
the  transaction. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

SCCP  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  SCCP  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
euguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  SCCP.  All  submissions  should 
refer  to  File  No-SCCP-94-07  and 
should  be  submitted  by  January  25, 
1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  95-29  Filed  1-3-95;  8:45  am) 
BILUNG  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 
[License  No.  09/09-0342] 

GC&H  Partners;  Notice  of  Surrender  of 
License 

Notice  is  hereby  given  that  GC&H 
Partners.  One  Maritime  Plaza.  San 
Francisco.  California  94111  has 
surrendered  its  license  to  operate  as  a 
small  business  invesUnent  company 


under  the  Small  Business  Investment 
Act  of  1958,  as  amended  (the  Act). 
GC&H  Partners  was  licensed  by  the 
Small  Business  Administration  on  April 
30,  1984. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
was  accepted  on  this  date,  and 
accordingly,  all  rights,  privileges,  and 
franchises  derived  therefrom  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  December  15, 1994. 
Robert  0.  Stillman, 

Associate  Administrator  for  Investment. 
|FR  Doc.  95-136  Filed  1-3-95;  8:45  ami 

BILLING  CODE  8025-01-M 


[License  No.  02/02-0292] 

Winfield  Capital  Corporation;  Notice  of 
Filing  of  an  Application  for  Transfer  of 
Ownership  and  Control 

Notice  is  hereby  given  of  the  filing  of 
an  application  vdth  the  Small  Business 
Administration  (SBA)  pursuant  to 
§  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1994))  by  Winfield 
Capital  Corporation.  237  Mamaroneck 
Avenue.  White  Plains,  New  York  10605, 
for  transfer  of  ownership  and  control  of 
its  license,  under  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
(the  Act)  (15  U.S.C.  ef.  seq.).  Winfield 
Capital  Corporation  was  licensed  on 
April  19,  1972. 

The  Applicant  currently  operates  with 
private  capital  totaling  $1,250,000.  as 
part  of  this  application  for  change  of 
control  and  ownership,  new  investors 
(Messrs.  Paul  A.  Perlin  and  Mr.  David 
Greenberg,  listed  below)  have  negotiated 
with  existing  shareholders  of  the 
Applicant  to  purchase  through  an 
executed  stock  purchase  agreement,  all 
of  the  outstanding  common  stock  of  the 
Applicant.  Simultaneously,  and  with 
the  assistance  of  one  of  the  new 
investors,  the  Applicant  intends  to  raise 
new  equity  capital  in  an  amount  up  to 
$3.0  million  through  a  private 
placement  of  the  company's  securities. 
The  proposed  majority  Shareholders  of 
Winfield  Capital  Corporation 
subsequent  to  the  sale  of  the  company's 
securities  are  as  follows: 




Uanrn 

Peroenlage 

olowner- 

sNp 

Mr.  Paul  A.  Pertin.  137  East 
36th  Street.  New  Yofk.  New 
Yofk  10016 

M4.fl0 

Name 

Percentage 
of  owner- 
ship 

Mr.  David  Greenberg,  7  Stream 
Court,  Owings  Mills,  Mary- 
land 21117  

I860 

Mr.  Stanley  M.  Pechman, 
President.  Winfield  Capital 
Corporation,  237  Mamaro- 
neck Avenue.  White  Plains, 
New  York  10605  

1  90 

All  Directors  and  Officers  as  a 
Group  (5  persons) 

25.3 

'These  ownership  percentages  reflect  the 
purchase  of  all  current  outstanding  shares  of 
Winfield  Capital  Corporation's  common  stock 
and  does  not  assume  any  investment  in  the 
simultaneous  pnvate  placement  of  additional 
securities  beir^  offered.  It  is  anticipated  how- 
ever, that  Pehin  and  Greent)erg  will  be  invest- 
ing in  the  aggregate  approximately  S400.000 
in  the  offering,  theretiy  increasing  lioth  individ- 
uals proposed  holding  to  in  excess  of  10  per- 
cent of  the  Applicant. 

It  is  estimated  that  there  will  be  less 
than  50  beneficial  owners  of  the 
Applicant's  common  stock  subsequent 
to  the  transactions  contemplated  by  this 
application.  It  is  not  anticipated  that 
any  corporation,  partnership  or  other 
entity  except  for  Mr.  Paul  A.  Perlin  and 
Mr.  David  Greenberg  will  own  10 
percent  or  more  of  the  outstanding 
shares  of  the  Applicant  subsequent  to 
this  transaction. 

As  part  of  the  change  of  control  there 
will  be  ch?  ige  in  the  management  and 
composition  of  the  Board  of  Directors  of 
the  Applicant.  The  new  proposed 
Officers  and  Directors  of  Winfield 
Capital  Corporation  are  as  follows: 


Name 

TrtJe 

Mr.  Paul  A.  Perlin.  137  East 

Chairman, 

36th  Street,  New  York, 

Chief  Execu- 

New York  10016. 

tive  Oftk:er, 

Director. 

Mr.  Stanley  M.  Pechman, 

President  and 

President,  Winfield  Cap- 

Director. 

ital  Corporation,  237  Ma- 

maroneck Avenue,  While 

Plains,  r^w  York  10605. 

Mr.  Bruce  A.  Kaufman.  5- 

Secretary  and 

15  117thStreet,2F,  Col- 

Treasurer. 

lege,  Point,  New  York 

10017. 

Mr.  DavkJ  Greenberg,  7 

Director. 

Stream  Court,  Owings 

Mills,  Maryland  21 11 7. 

Mr.  R.  Scon  Pertm.  40  East 

Director. 

94th  Street,  f^ew  York. 

New  York  10128. 

The  Applicant  will  continue 
operations  subsequent  to  the  planned 
private  placement  vtrith  private  capital 
net  of  expenses  of  approximately 
$4,100,000. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 


character  of  the  proposed  owAers  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
including  profitabiUty  and  financial 
soundness  in  accordance  with  th&Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street. 
SW,  Washington,  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Greater  New  York 
Metropolitan  Area. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011,  Small  Business 
Investment  Companies). 

Dated:  December  27, 1994. 
Darryl  K.  Hairston. 

Deputy  Associate  Administrator  for 
Investment. 

[FR  Doc.  95-137  Filed  1-3-95;  8:45  am) 

BILLING  CODE  802$-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Airport  Improvement  Program  Grant 
Assurances;  Proposed  Modification 
and  Opportunity  to  Comment 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  modification 

of  airport  improvement  program  grant 

assurances  and  of  opportunity  to 

comment. 

SUMMARY:  The  FAA  proposes  to  modify 
the  standard  grant  assurances  rt?quired 
of  a  sponsor  before  receiving  a  grant 
under  the  Airport  Improvement  Program 
(AIP).  Pursuant  to  applicable  law,  the 
Secretary  of  Transportation  is  required 
to  provide  notice  in  the  Federal  Register 
and  an  opportunity  for  the  public  to 
comment  upon  proposals  to  modify  the 
assurances  or  to  require  any  additional 
AIP  assurances.  These  modifications  are 
necessary  for  two  reasons. 

First,  much  of  Federal  transportation 
law  was  repealed  and  reenacted  without 
substantive  change  by  enactment  of  the 
Codification  of  Certain  U.S. 
Transportation  Laws  as  Title  49.  United 
States  Code.  Pub.  L.  No.  103-272. 108 
Stat.  745  (July  5, 1994).  Aviation 
programs,  including  the  AIP,  are  now 
found  in  Subtitle  VII  of  Title  49.  rather 
than  the  cniginal  statutes  under  which 
those  programs  were  originally 
established.  Consequently,  statutory 
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citations  in  the  existing  grant  assurances 
are  now  obsolete  and  the  modifications 
published  htre  cite  current  law. 

Second,  PUb.  L.  103-272  was 
amended  byjenactment  of  the  Federal 
Aviation  Adtninistration  Authorization 
Act  of  1994.  Pub.  L.  No.  103-305 
(August  23.  i994)  (the  1994  Act),  which 
made  substahtive  changes  to  the 
statutory  gra  tit  assurances.  The 
modificatior  s  to  the  grant  assurances 
also  incorpo  -ate  those  changes. 

For  ease  o '  reading.  Title  49.  Subtitle 
Vll.  as  amended  by  the  1994  Act  will  be 
cited  througnout  the  remainder  of  this 
notice  as  Tide  49.  U.S.C.  as  amended. 
In  the  actual  assurance,  however,  the 
reference  fui  ther  specifies  Subtitle  VII. 
DATES:  Thesi ;  proposed  modifications  to 
the  Grant  As  surances  will  be  effective 
on  an  interii  i  basis  on  January  4, 1995, 
Comments  r  lust  be  submitted  on  or 
before  Febn:  ary  3, 1995.  Any  revision  to 
the  interim  i  Assurances  which  are 
necessary  oi  appropriate  in  response  to 
comments  r(  ceived  will  be  adopted  on 
or  before  Mcv  4.  1995. 
ADDRESSES:  [:omments  may  be  delvered 
or  mailed  to  the  FAA.  Airports 
Financial  Ai  sistance  Division,  APF- 
500.  Room  f.  15.  800  Independence  Ave.. 
SW..  Washington.  DC  20591. 
FOR  FURTHEf  INFORMATION  CONTACT: 
Mr.  James  B  jrsari  (Management  and 
Program  An  dyst)  Telephone  (202)  267- 
8822. 

SUPPLEMENT  VRY  INFORMATION:  The 
Secretary  m  ist  receive  certain 
assurances  f  rom  a  sponsor  (applicant) 
seeking  fina  icial  assistance  for  airport 
planning,  ai  'port  development,  noise 
compatibility  plarming  or  noise 
mitigation  u  nder  Title  49.  U.S.C,  as 
amended.  T  lese  assurances  are 
submitted  a   part  of  a  sponsor's 
application  or  Federal  assistance  and 
are  incorpoi  ated  into  all  grant 
agreements.  As  need  dictates,  theSe 
assurances  i  re  modified  from  time  to 
time  to  reTle  ct  new  Federal 
requirement  s.  Notice  of  such  proposed 
modifications  is  published  in  the 
Federal  Rej  ister  and  an  opportunity 
provided  fo  •  conmient  by  the  public. 
The  current  assurances  were  published 
on  February  3. 1988.  at  53  Fed.  Reg. 
3104  and  ar  lended  on  September  6, 
1988,  at  53  'ed.  Reg.  34361,  on  August 
29, 1989,  at  54  Fed.  Reg.  35748  and  on 
June  10,  19^4  at  59  Fed.  Reg.  30076. 

FAA  uses  three  separate  sets  of 
standard  as!  lurances:  Airport  Sponsors 
(owners/operators);  Planning  Agency 
Sponsors;  afid  Nonairport  Sponsors 
Undertakin ;  Noise  Compatibility 
Program  Pn  ijects  (hereinafter  referred  to 
as  Nonairpc  rt  Sponsor  Assurances). 
FAA  is  plarning  to  modify  the 


JMI 


assurances  currently  in  use  to  reflect 
some  changes  in  the  general 
requirements  as  discussed  below.  The 
changes  contained  herein  affect  all  three 
sets  of  assurances. 

Section  A,  "General,"  subsection  2,  of 
the  Airport  Sponsor  Assurances, 
Nonairport  Sponsor  Assurances,  and 
Planning  Agency  Sponsor  Assurances  is 
modified  to  delete  references  to  the 
Airport  and  Airway  Improvement  Act  of 
1982,  as  amended;  the  Aviation  Safety 
and  Noise  Abatement  Act  of  1979;  and    • 
the  Airport  and  Airway  Safety  and 
Capacity  Expansion  Act  of  1987.  In  their 
place  is  inserted  the  reference  to  the 
codification  of  transportation  related 
laws.  Pub.  L.  No.  103-272, 108  Stat.  745 
(July  5, 1994),  which  repealed  and 
recodified  these  acts  without 
substantive  change  to  their  content. 

Section  C,  subsection  1,  "General 
Federal  Requirements.  Federal 
Legislation."  in  each  set  of  assurances  is 
modified  to  delete  the  references  to  the 
Federal  Aviation  Act  of  1958.  49  U.S.C. 
1301.  et  seq.;  Airport  and  Airway 
Improvement  Act  of  1982,  as  amended. 
49  U.S.C.  2201.  et  seq.;  and  the  Aviation 
Safety  and  Noise  Abatement  Act  of 
1979.  49  U.S.C.  2101,  et  seq.  These  acts 
were  repealed  by  Pub.  L.  No.  103-272. 
which  codified  the  above  at  49  U.S.C. 
40101  et  seq.  without  substantive 
change  to  their  content. 

Section  C.  subsection  11,  of  the 
Airport  Sponsors  Assurances,  "Local 
Approval,"  is  deleted  in  its  entirety  due 
to  the  1994  Act's  repeal  of  Section  30  of 
the  Airport  and  Airway  Development 
Act  of  1970,  as  amended. 

A  new  section  C,  subsection  11, 
"Preventive  Maintenance."  is  added  to 
the  Airport  Sponsor  Assurances  due  to 
a  new  requirement  in  section  107(a)  of 
the  1994  Act  which  is  effective  for  all 
projects  approved  after  January  1, 1995, 
for  the  replacement  or  reconstruction  of 
pavement  at  an  airport. 

Section  C,  subsection  22,  of  the 
Airport  Sponsor  Assurances.  "Economic 
Nondiscrimination."  is  amended  by 
deleting  the  word  "equal"  in  subsection 
(b)(1),  since  the  FAA  can  find  no 
statutory  basis  for  the  inclusion  of  that 
word. 

Section  C,  subsection  26,  of  the 
Airport  Sponsor  Assurances,  "Reports 
and  Inspections,"  is  deleted  in  its  ■ 
entirety  and  is  substituted  by  a  new 
subsection  26,  "Reports  and 
Inspections."  The  new  subsection 
consists  of  language  taken  from  the 
existing  assunmce  which  was  recast 
without  substantive  change  using 
subparagraphs  to  improve  readability.  It 
also  includes  language  necessary  to 
implement  section  111  of  the  1994  Act, 
"Airport  Financial  Reports,"  which 


imposes  on  each  airport  sponsor  a  new 
reporting^requirement  to  submit  certain 
reports  regarding  revenue  nse  at  the 
airport. 

Issued  in  Washington,  D.C.  on  December 
20. 1994. 
Paul  L.  Galls, 

Director,  Office  of  Airport  Planning  and 
Programming. 

Airport  Improvement  Program  Grant 
Assurances 

1.  The  Airport  Sponsor  Assurances  are 
amended  as  follows: 

a.  Section  A.2  is  revised  to  read  as 
follows: 

A.  General 

*        «        *        *        » 

2.  These  assurances  are  required  to  be 
submitted  as  part  of  the  project 
application  by  sponsors  requesting 
funds  under  die  provisions  of  Title  49, 
U.S.C,  subtitle  VII,  as  amended.  As 
used  herein,  the  term  "public  agency 
sponsor"  means  a  public  agency  which 
controls  a  public-use  airport;  the  term 
"private  sponsor"  means  a  private 
owner  of  a  public-use  airport;  and  the 
term  "sponsor"  includes  both  public 
agency  sponsors  and  private  sponsors. 

b.  Section  C.l  is  revised  as  follows: 

C  Sponsor  Certification.  The  Sponsor 
hereby  assures  andf:ertifies.  with 
respect  to  this  grant,  that: 

1.  General  Federal  Requirements. 
***** 

Federal  Legislation 

a.  Title  49.  U.S.C,  subtitle  VII.  as  amended. 

b.  Davis-Bacon  Act— 40  U.S.C.  276(a),  et 
seq.' 

c.  Federal  Fair  Labor  Standards  Act — 29 
use  201.  et  seq. 

d.  Hatch  Act— 5  U.S.C  1501,  et  seq.- 

e.  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 — 
42U.S.C.  4601.etseq.'  2 

f.  National  Historic  Preservation  Act  of 
1966— Section  106—16  U.S.C  470(fl.i 

g.  Archeological  and  Historic  Preservation 
Act  of  1974—16  U.S.C  469  through  469c. ' 

h.  Flood  Disaster  Protection  Act  of  1973— 
Section  102(a)— 42  U.S.C  4012a.  i 

i.  Rehabilitation  Act  of  1973—29  U.S.C 
794. 

j.  Civil  Rights  Act  of  1964— Title  VI— 42 
U.S.C  2000d  through  d-4. 

k.  Age  Discrimination  Act  of  1975^2 
U.S.C.  6101,  et  seq. 

1.  Architectural  Barriers  Act  of  1968 — 42 
U.S.C  4151.  et  seq.' 

m.  Powerplant  and  Industrial  Fuel  Use  Act 
of  1978— Section  403—2  U.S.C.  8373.' 

n.  Contract  Work  Hours  and  Safety 
Standards  Act^O  U.S.C.  327.  et  seq.' 

o.  Copeland  Antikickback  Act— 18  U.S.C. 
874. » 

p.  National  Environmental  Policy  Act  of 
1969—42  U.S.C.  4321.  et  seq.' 

q.  Endangered  Species  Act^l6  U.S.C. 
668(a),  et  seq.' 


r.  Single  Audit  Act  of  1984—31  U.S.C 
7501.etS€q.2 

2.  Drug-Free  Workplace  Act  of  1988 — 41 
U.S.C  702  through  706. 

c.  Section  C.ll,  "Local  Approval."  is 
deleted. 

d.  A  new  section,  C.ll,  is  added  to 
read  as  follows: 

11.  Preventive  Maintenance.  With 
respect  to  a  project  approved  after 
January'  1, 1995,  for  the  replacement  or 
reconstruction  of  pavement  at  the 
airport,  it  assures  or  certifies  that  it  has 
implemented  an  effective  airport 
pavement  maintenance-management 
program  and  it  assures  that  it  will  use 
such  program  for  the  useful  life  of  any 
payment  constructed,  reconstructed  or 
repaired  with  Federal  financial 
assistance  at  the  airport.  It  will  provide 
such  reports  on  pavement  condition  and 
pavement  management  programs  as  the 
Secretar\  determines  may  be  useful. 

e.  Section  C.22  is  revised  to  replace 
ITO  word  "equal"  in  paragraph  b(l)  with 
the  word  "reasonable"  to  read  as 
follows: 

22.  Economic  Nondiscrimination. 
***** 

b.  *   *   * 

(1)  furnish  said  services  on  a  fair, 
reasonable,  and  not  unjustly 
discriminatory  basis  to  all  users  thereof, 
and 
***** 

f.  Section  C.26  is  revised  to  read  as 
follows: 

26.  Reports  and  Inspections.  It  will: 

(a)  submit  to  the  Secretary  such 
annual  or  special  financial  and 
operations  reports  as  the  Secretary  may 
reasonably  request  and  make  such 
reports  available  to  the  public; 

(b)  make  available  to  the  public  at 
reasonable  times  and  places  a  report  of 
the  airport  budget  in  a  format  prescribed 
by  the  Secretary; 

(c)  for  airport  development  projects, 
make  the  airport  and  all  airport  records 
and  documents  affecting  the  airport, 
including  deeds,  leases,  operation  and 
use  agreements,  regulations  and  other 
instruments,  available  for  inspection  by 
any  duly  authorized  agent  of  the 
Secretary  upon  reasonable  request; 

(d)  for  noise  compatibility  program 
projects,  make  records  and  documents 
relating  to  the  project  and  continued 
compliance  with  theierms,  conditions, 
and  assurances  of  the  grant  agreement 
including  deeds,  leases,  agreements, 
regulations,  and  other  instruments, 
available  for  inspection  by  any  duly 
authorized  agent  of  the  Secretary  upon 
reasonable  request;  arid 

(e)  in  a  format  prescribed  by  the 
Secretary,  provide  to  the  Secretary  and 
make  available  to  the  pubUc,  not  later 


than  60  days  following  each  of  its  fiscal 
years  ending  after  March  1, 1995,  an 
annual  report  listing  in  detail: 

(i)  all  amounts  paid  by  the  airport  to 
any  other  imit  of  government  and  the 
purposes  for  which  each  such  payment 
was  made;  and 

(ii)  all  services  and  property  provided 
by  the  airport  to  other  units  of 
government  and  the  amount  of 
compensation  received  for  provision  of 
each  such  service  and  property. 

2.  The  Planning  Agency  Sponsor 
Assurances  are  amended  as  follows: 

a.  Paragraph  A.2  is  revised  to  read  as 
follows: 

A.  General 

***** 

2.  These  assurances  are  required  to  be 
submitted  as  part  of  the  project 
application  by  sponsors  requesting  - 
funds  under  the  provisions  of  Title  49. 
U.S.C.  subtitle  VII.  as  amended.  A 
sponsor  is  a  planning  agency  designated 
by  the  Secretary  of  Transportation 
which  is  authorized  by  the  State  or 
States  or  political  subdivisions 
concerned  to  engage  in  areawide 
planning. 

b.  Section  C.l  is  revised  as  follows: 

C.  Sponsor  Certification.  The  Sponsor 
assures  and  certifies,  in  respect  to  this 
grant,  that: 

1.  General  Federal  Requirements. 
***** 

Federal  Legislation 

a.  Title  49,  U.S.C.  subtitle  VII,  as  amended. 

b.  Federal  Fair  Labor  Standards  Act — 29 
U.S.C  201,  et  seq. 

c.  Hatch  Act— 5  U.S.C.  1501 ,  et  seq. 

d.  Rehabilitation  Act  of  1973—29  U.S  C 
794. 

e.  Civil  Rights  Act  of  1964— Title  VI— »2 
U.S.C.  2000d-l  through  d-4. 

f.  Age  Discrimination  Act  of  1975 — J2 
U.S.C.  6101.  et  seq. 

g.  Single  Audit  Act  of  1984— 31  U.S.C 
7501,  et  seq. 

h.  Drug-Free  Workplace  Act  of  1988 — 41 
U.S.C  702  through  706.     ' 

3.  The  Nonairport  Sponsor  Assurances 
are  amended  as  follows: 

a.  Section  A.2  is  revised  to  read  as 
follows: 

A.  General 

***** 

2.  These  assurances  are  required  to  be 
submitted  as  part  of  the  project 
application  by  sponsors  requesting 
funds  under  the  provisions  of  Title  49, 
U.S.C,  subtitle  VII,  subtitle  as  amended. 
Sponsors  are  units  of  local  government 
in  the  areas  around  the  airport  which  is 
the  subject  of  the  noise  compatibility 
program. 

b.  Section  C.l  is  revised  as  follows: 


C.  Sponsor  Certification.  The  Sponsor 
hereby  assures  and  certifies,  in  respect 
to  this  grant,  that: 

I.  General  Federal  Requirements. 

*        •        *        •        •     ' 

Federal  Legislation 

a.  Title  49.  U.S.C,  subtitle  VII,  as  amended. 

b.  Davis-Bacon  Act— 40  U.S.C.  276(a).  et 
seq. 

c.  Federal  Fair  Labor  Standards  Act — 29 
U.S.C.  201.  et  seq. 

d.  Hatch  Act— 5  U.S.C.  1501.  et  seq. 

e.  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 — 
42  U.S.C  4601.  et  seq. 

f.  National  Historic  Preservation  Act  of 
1966— .Section  106—16  U.S.C  470(f). 

g.  Archeological  and  Historic  Preservation 
Act  of  1974 — 469a  through  469c. 

h.  Flood  Disaster  Protection  Act  of  1973 — 
Section  102(a)— 42  U.S.C.  4012a. 

i.  Rehabilitation  Act  of  1973—29  U.S C. 
794. 

).  Civil  Rights  Act  of  1964— Title  VI— 42 
U.S.C  2000d-l  through  d-4. 

k.  Age  Discrimination  Act  of  1975 — 12 
U.S.C  6101.  et  seq. 

1.  Architectural  Barriers  Act  of  1968 — 
U.S.C  4151,  et  seq. 

m.  Powerplant  and  Industrial  Fuel  Use  Act 
of  1978— Section  403 — 42  U.S.C.  8373. 

n.  Contract  Work  Hours  and  Safety 
Standards  Act— 40  U.S.C  327.  et  seq. 

o.  Copeland  Antikickback  Art — 18  U.S.C. 
874. 

p.  National  Environmental  Policy  Act  of 
1969— 42  U.SC  4321,  et  seq. 

q.  Endangered  Sjjecies  Act  of  1973 — 16 
U.S.C  668(a),  et  seq. 

r.  Single  Audit  Act  of  1984—31  U.S.C. 
7501,  et  seq. 

s.  Drug- Free  Workplace  Act  of  1988 — 41 
use  702  through  706. 

IFR  Doc.  95-78  Filed  1-3-95;  8.45  am] 
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Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Aircraft 
Certification  Procedures  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration's 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  aircraft 
certification  procedures  issues. 
DATES:  The  meeting  will  be  held  on 
January  19. 1995.  at  9:00  a.m. 

Arrange  for  oral  presentations  by 
January  12, 1995.  ^ 

ADDRESSES:  The  meeting  will  be  held  at 
the  General  Aviation  Manufacturers 
Association,  Suite  801,  1400  K  Street, 
NW.  Washington,  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Kathy  Ball,  Aircraft  Certification 
Service  (AIR-1).  800  Independence 
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Washington.  DC  20591, 
267-8235. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Thomas  Connor.  Manager. 
Technology  Division  (AEE-100),  Office 
of  Environment  and  Energy,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW, 
Washington.  DC  20591,  fax  (202)  267- 
5594. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  a  public  forum 
sponsored  by  the  Federal  Interagency 
Committee  on  Aircraft  Noise  (FICAN)  to 
be  held  on  March  2.  1995. 

On  March  16,  1993,  representatives  of 
the  agencies  that  participated  on  the 
Federal  Interagency  Committee  on  Noise 
(FICON)  met  and  agreed  to  establish  a 
standing  committee  to  be  known  as 
FICAN.  The  standing  interagency 
committee  will  provide  a  permanent 
aviation  noise  research  and 
development  (R&D)  forum,  which  will 
assist  agencies  in  providing  adequate 
forums  for  discussion  of  public  and 
private  proposals,  identify  needed 
research,  and  encouraging  R&D  efforts 
in  these  areas.  FICAN  held  their  first 
public  forum  on  July  27,  1994  in  Atlanta 
GA.  The  public  forum  consisted  of 
presentations  by  the  FICAN  members  on 
current  and  future  aircraft  noise 
research  projects,  followed  by  an  open 
comment  and  discussion  period. 

The  agenda  for  the  meeting  will 
include: 

•  Presentation  of  current  and  future 
aircraft  noise  research  projects  that  are 
fimded  by  the  Federal  members  of 
FICAN. 

•  Public  concern/discussion  and 
comment  period. 

Attendance  is  open  to  the  public,  but 
will  be  limited  to  the  space  available. 
The  public  must  make  arrangements  by 
February  17. 1995  to  present  oral 
statements  at  the  forimi.  Arrangements 
may  be  made  by  cbntacting  the  person 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT.  Sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  forum.  Written 
comments  should  be  addressed  to  the 
person  listed  under  the  heading  FOR 
FURTHER  INFORMATION  CONTACT. 
Comments  must  be  received  on  or 
before  March  6,  1995. 
Thomas  Connor, 

Manager,  Technology  Division,  Office  of 
Environment  and  Energy. 
[PR  Doc.  95-80  Filed  1-3-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
'Administration 

[Docket  No.  94-83;  Notice  2] 

Decision  that  Nonconforming  1990 
BMW  750iL  Passenger  Cars  are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 

ACTION:  Notice  of  decision  by  NHTSA 
that  nonconforming  1990  BMW  750iL 
passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1990  BMW 
750iL  passenger  cars  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehie  1.'  safety 
standards  are  eligible  for  impcrtdtion 
into  the  United  States  because  they  are  ' 
substantially  similar  to  a  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States  and 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards 
(the  U.S. -certified  version  of  the  1990 
BMW  750iL),  and  Lhey  are  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATES:  This  decision  is  effective  January 
4. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler.  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5406). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  §  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
§30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 


publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  cIo.se  of  the  connnent  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eUgible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Liphardt  &  Associates,  Inc.  of 
Ronkonkoma,  New  York  (Registifred 
Iinportur  R-90-004)  petitioned  NHTSA 
to  dei.iih'  whether  1990  BMW  7.")()iL 
passeiifier  i  .irs  .ire  eligible  for 
importd;ion  into  the  United  States. 
NHTSA  publishfid  notice  of  the  petition 
on  October  12,  1994  (59  FR  51655)  to 
afford  an  opportunity  for  public 
comment.  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  comments  were  received  in 
response  to  the  notice.  Based  on  its 
review  of  the  information  submitted  by 
the  petitioner.  NHTSA  has  decided  to 
■grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  US— 7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP  91  is  the  vehicle 
eligibility  number  assigned  to  vehicles 
admissible  under  this  decision. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing.  NHTSA  hereby  decides  that  a 
1990  BMW  750iL  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  substantially  similar  to  a 
1990  BMW  750iL  originally 
manufactured  for  importation  into  and 
sate  in  the  United  States  and  certified 
under  49  U.S.C.  «5  301 15.  and  is  capable 
of  being  readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(l))(l);  49  CFR  593.8;  dolngiitions  of  iiuthority 
at  49  CFR  1..50iind  .501.8. 

Issued  on:  December  21 .  1994. 
William  A.  Boehly. 

AasMiate  Administrator  for  Enforcennmt. 
|FR  D(k:.  9.5-106  Filed  1-3-95;  8:45  am) 
BILLING  CODE  4910-59-P 


[Docket  No.  94-105;  Notice  1] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1973 
Triumph  Spitfire  MklV  Passenger  Cars 
Are  Eligible  for  Importation 

AGENCY:  National  Highway  Tralfif. 
S.ifcty  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1973 
Triumph  Spitfire  MklV  passenger  <;ars 
are  eligible  for  importation. 


SUMMARY:  This  notice  announces  rt-ceipl 
by  the  National  Highway  Traffic  Snttity 
Administration  (NHTSA)  of  ri  pMition 
for  n  decision  that  a  197.1  i  .i.iiiiph 
Spitfire  MklV  that  was  not  originnlly 
manuf.K. lured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
lh(!  United  States  bi'cause  (1)  it  is 
suh.stantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
Stales  and  that  was  certified  by  its 
manufacturer  as  complying  witli  the 
.-safety  standards,  and  (2)  it  is  capable  of 
being  readily  altered  to  conform  to  the 
stnndnrtls. 

DATE:  The  (losing  date  for  conunenls  on 
the  petition  is  February  3,  1995. 
ADDRESS:  Comments  should  refer  to  the 
dockut  number  and  notice  number,  and 
he  submitted  to:  Docket  Section,  Room 
5109.  National  Highway  Traffit.  Safetv 
Administration,  400  Seventh  St.  SW.! 
Washington.  DC  20590.  [Docket  hours 
are  from  9:30  a.m.  to  4  p.m.| 
FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bavler,  Office  of  Vehicle  Safetv 
Coni|)!iance.  NHTSA  (202-3fi6-.'-)'{t)h). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under49  U.S.C.  «i  30141(a)(1)(A) 
(formerly  sw:tion  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehi<;le 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  PVderal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufncturt'd 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
§30115  (formerly  scHjtion  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehic;ie  to  be 
compared,  as  is  capable  of  being  readily 
aliened  to  conform  to  all  applicable 
Federal  motor  vehicle  safety  standards. 

Petitions  for  eligibility  de<:isions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 


NHTSA  pursuant  tu  49  CFR  Part  592.  As 
specified  in  49  CFR  .593. 7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  «.o!nnn'nt  on  the  petiticni. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  hi.s 
received,  whfther  the  vehicle  is  eligihli- 
for  importation.  The  agencv  ih.en 
publishes  this  decision  in  the  Federal 
Register. 

Wallace  linvironmental  Testing 
Labor.nlories.  Inc.  of  Houston,  T^-xas 
("WallacH")  (Registered  Importer  9(i- 
1)05)  has  petit iuiu'd  NHI'S.A  to  dei  idl- 
whether  1973  Triumph  Spitfire  Mkl\ 
passenger  (  ars  are  eligible  for 
importation  into  the  United  States.  Tin- 
vehicle  whi<  h  W.i!la(  e  believes  is 
substantially  similar  is  the  1973 
Triumph  S|)iVfire  MklV  that  was 
inaniifactured  for  importation  into,  .ij.ii 
sale  in,  the  United  St.itfs  and  c<'rtil;eii 
by  its  manufacturer.  British  Lrvla:)d,  .is 
(  onlorming  to  all  applicible  Fi-der.d 
motor  vehicle  s.ifetv  standards. 

The  petitioner  claims  th.it  it  f.ari'liil!\ 
compared  the  non-U. S.  ( t-rtified  l')7  4 
Triumph  Spitfire  Mkl\'  to  its  I'.S 
certified  counterpart,  and  found  the  tv\o 
vehicles  to  be  substantially  similar  with 
respe<.t  to  <  ompliaiu.e  with  most  Ffdi-t.d 
motor  vehicle  safetv  st:indards. 

Wallace  submitted  information  \\\\\\ 
its  petition  intended  to  demonstrate  \\\.u 
the  non-U. S.  certified  1973  Triumjih 
Si)itfire  MklV.  as  originally 
manufactured,  conforms  to  Pia:i\ 
Federal  motor  v«;liicle  safety  stand. nds 
in  the  same  manner  as  its  U.S.  (.erti'ifii 
counterpart,  or  is  <  apable  ol  b*'ing 
readily  altered  to  conform  to  those 
standards. 

Specifii:;illy,  tile  pt^titioneri  Kiinis  ih.il 
the  non-U. .S.  certified  1973  Triumph 
Spitfire  MklV  is  idenfi(  al  to  its  U.S 
certified  coiintiTp.irt  with  resjiei  t  to 
compliance  with  Standards  Nos.  KK' 
Trniisiiiissioii  Shift  I.cwr  Si-qiirm  r 

.   .   ..  U)^  Dffrostiiti'nnd  Dff<  lis^in.: 
Systrms.  104  Windshii  Id  Wipinfiniul 
\\'nshinf>  Systems,  \()(i  Brnkf  IlDsfs.  107 
RrfltTtiii}'  Siirfart's,  109  New  Pneiiniat.T 
Tin's.  1 1 1  lifar\i<'\\  Mirror.  113  Hoi'd 
Lnti  h  Systrms.  1  Hi  Brnkt^  Fluid.  124 
A(  (flfnitnr  CnntrnI  Systftiis.  201 
0(  rupnnt  Prnlrrtinn  in  Inttrior  liiij'iu  t. 
202  Head  Ri'strnints,  203  Iinpnc  t 
Pmlfction  for  tin-  Drivtr  From  Ihr 
StiH^riti<;  Control  Systi'in.  204  Sti'tTiii;^ 
Control  Hforwnrd  Displocfmrnt.  205 
Gln7.in<i  Moti'rinls,  206  Door  l^<  ks  and 
Door  Ht'ti-ntion  Componi'nts,  207 
Seating  Systems,  209  Seat  Belt 
Assemblies,  210  Sent  Belt  Asse.mhly 
Anrliorn<ies,2M  Wheel  Siits.  Wheel 
Disc  s  and  Ihihrnps.  212  Windshielii 
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Bftention.  an 
Intchnr  MnttT 
Petitioner  a 
vehicle  is  cap 
altered  to  mee 
in  the  manner 
Standard  Nr 
DJsplays:  plac 
symbol  on  the 
control. 

Standard  N( 
Systems:  insta 
warning  light, 
inscribed  on  i 
Standard  N( 
Devices  and 
installation  n 
beam  headlan 
amber  rellec 
sidemarkers  a 
lamps  as  rear 

Standard 
Hims:  install 
placard. 

Standard 
in.stallation  o 
inicroswitch 
the  steering 

Standard  N 
Identification 
VIN  plate  th 
the  left  winds 
reference  labe 
or  latch  post 
Standard  N 
Protection:  in 
warning  syste 
microswitch  i 
petitioner  stat 
certified  1973 
equipped  wit 
assemblies  in 
mechanism 
tor.so  restraint 
simultaneous 
means  of  a  pi 
the  petitioner 
restraint  adju 
emergency 
Standard 
installation  o 
peak  crush 
two  times  the 
vehicle,  or  70 
less. 

Standard  N 
Integrity:  inst 
in  the  fuel  tar 
fuel  tank  and 
( ollection  cai 
Additional 
front  and  rea 
installed  on  I 
Triumph  Spi 
the  Bumper ! 
Part  581. 

Interested 
submit  r^m 
described  ab( 


302  Flammability  of 
(lis. 

o contends  that  the 
ble  of  being  readily 
the  following  standards, 
indicated: 
101  Controls  and 
ment  of  the  appropriate 
hazard  warning  signal 


10.')  Hydraulic  Brake 
lation  of  a  brake  system 
with  the  word  "Brake" 
lens. 

108  Lamps.  Reflective 
sociated  Equipment:  (a) 

S. -model  and  sealed 
ps;  (b)  in.stallation  of 
s  and  lamps  as  front 
d  red  reflectors  and 
idemarkers. 

.110  Tire  Selection  and 
on  of  a  tire  information 
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1 14  Theft  Protection: 
warning  buzzer 

d  a  warning  buzzer  in 
k  assembly. 

115  Vehicle 
Wimher:  installation  of  a 

an  be  read  from  outside 
lueld  pillar,  and  a  VIN 

on  the  edge  of  the  door 
liearesl  the  driver. 
208  Occupant  Crash 
tallation  of  a  seat  belt 
n.  activated  by  a 
1  tlie  .seat  belt  latch.  The 
js  that  the  non-U.S. 
Triumph  Spitfire  MklV  is 
Type  2  seat  belt 
orporating  a  latch 

releases  both  the  upper 
and  the  lap  belt 
v  at  a  single  point  by 
hbutton.  Additionally, 
states  that  the  upper  torso 
ts  by  m.eans  of  an 
ng  retractor. 

214  Side  Door  Strmgth: 
reinforcing  beams  with  a 
istance  of  not  less  than 
curb  weight  of  the 
OpO  pounds,  whichever  is 

I.  301  Fuel  System 
llation  of  a  rollover  valve 
k  vent  line  between  the 
the  evaporative  emissions 
ister. 

v.  the  petitioner  states  that 
bumper  guards  must  be 
le  non-U.S.  certified  1973 
ire  MklV  to  comply  with 
andard  found  in  49  CFR 


loi  :ki 


re 


(  ersons  are  invited  to 
nts  on  the  petition 
ve.  Comments  should  refer 


n:  f 


to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration.  Room 
5109.  400  Seventh  Street.  S.W.. 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  busine.ss  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  e.xamination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  da»e  will  also  be  considered. 
Notice  of  Tilt!  action  on  the  petition 
"11  t;e  putil.slst^d  in  the  Federal 
Register  pursuant  to  the  authority 
indic;ated  below. 

Authority:  49  II..S.C.  :t0141(a)(1)(A)  and 
(bit  1 ):  49  CFR  593.8;  (iphrsatimis  of  authority 
at  49  CFR  1.50  and  501.8. 

Issu(;(l  on:  Deccmhnr  21.  1994. 
William  A.  Bochly, 

Assocm/f?  Administnitorfnr  Enforcement. 
|FR  Doc.  95-107  Filw)  1-3-95;  8:45  ami 

BILLING  CODE  4910-5»-P 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  94-78;  Notice  2] 

Decision  That  Nonconforming  1971 
MGB  GT  Passenger  Cars  Are  Eligible 
for  Importation 

AGENCY:  National  Highway  Traffic 
Saietv  Administration  (NHTSA),  DOT. 

ACTION:  Notice  of  decision  by  NHTSA 
that  nonconforming  1971  MGB  GT 
passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1971  MGB  GT 
passenger  cars  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  becau.se  they  are 
substantially  similar  to  a  vehicle 
originally  manufactured  for  importation 
into  and  sa^e  in  the  United  States  and 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards 
(the  U.S. -certified  version  of  the  1971 
MGB  GT).  and  they  are  capable  of  being 
readily  altered  to  conform  to  the 
standards. 

DATE:  This  decision  is  effec:tive  January 
4. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bavler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-360-5.300). 

SUPPLEMENTARY  INFORMATION; 


Background 

Under49U.S.C.§  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admi.ssion  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufac:fured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
§30115  (formerly  section  114  oflhe 
Act),  and  of  the  same  model  y»  ..r  is  the 
model  of  the  motor  vehicle  to  !)e 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  nil 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  ret:eives.  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  clo.se  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

G&K  Automotive  Conversion.  Inc.  of 
Santa  Ana,  California  (Registered 
Importer  R-90-007)  petitioned  NHTS.-\ 
to  decide  whether  1971  MGB  GT 
passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  October  12. 1994  (.59  FR  51656)  to 
afford  an  opportunity  for  public 
comment.  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  comments  were  r€H:eived  in 
response  to  the  notice.  Ba.sed  on  its 
review  of  the  information  submitted  by 
the  petitioner.  NHTSA  has  decided  to 
grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP  90  is  the  vehicle 
eligibility  number  assigned  to  vehicles 
admissible  under  this  decision. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that  n 


1971  MGB  GT  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  substantially  similar  to  a 
1971  MGB  GT  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States  and  certified  under  49 
U.S.C  §  30115,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Authority:  49  U  S.C.  30141(a)(1)(A)  and 
(!))( 1):  49  CFR  593.8:  delegutiou.s  of  authority 
at  49  CFR  1.50  and  .501.8. 

Issued  on:  Dttcombcr  21.  1994. 
VV  illiam  A.  Boehly. 

A.s-.sor/fi/e  Administrator  for  Enforcement 
IFK  Doc.  95-104  Filed  1-3-95;  8:45  ami 

BILLING  COOE  4gifr-«»-P 


[Docket  No.  94-106;  Notice  1] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1991 
Mercedes-Benz  200E  Passenger  Cars 
Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1991 
Mercedes-Benz  200E  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1991  Mercedes- 
Benz  200E  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATES:  The  closing  date  of  comments  on 
the  petition  is  February  3,  1995. 
ADDRESS:  Comments  .should  refer  to  the 
docket  number  and  notice  number,  and 
he  submitted  to:  Docket  Section.  Room 
.5109.  National  Highway  Traffic  Safetv 
Administration.  400  Seventh  St.,  S\V'. 
Washington.  DC  20590.  [Docket  hours 
are  from  9:30  am  to  4  pm] 
FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-36<>-5306). 

SUPPLEMENTARf  INFORMATION: 

Background 

Under  49  U  SC.  §  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(n  of  the 


National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admi.ssion  into  the  United  States  unless 
NHTSA  ha.s  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
§30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  alten.d  to  conform  to  all 
applicable  Pederal  motor  vehicle  safetv 
standards 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
afford.^  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comment.^  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agencv  then 
publishes  this  decision  in  the  Federal 
Register. 

Champagne  Imports.  Inc.  of  Lansdale. 
Pennsvlvania  (Registered  Importer  No. 
R-9(M)09)  has  petitioned  NHTSA  to 
decide  whether  1991  Mercedes-Benz 
200E  (Model  ID  124.021)  passenger  cars 
are  eligible  for  importation  into  the 
United  States.  The  vehicle  which 
Champagne  believes  is  substantially 
similar  is  the  1991  Mercedes-Benz  300E. 
Champagne  has  submitted  information 
indicating  tliat  Daimler  Benz  A.G..  the 
company  that  manufactured  the  1991 
Mercedes-Benz  300E.  certified  that 
vehicle  as  conforming  to  all  applicable 
Federal  motor  vehicle  safetv  standards 
and  offered  it  for  sale  in  the  United 
States. 

The  petitioner  contends  that  it 
carefully  compared  the  200E  to  the 
3{)0E.  and  found  the  two  models  to  be 
substantially  similar  with  respect  to 
compliance  with  most  applicable 
Federal  motor  vehicle  satetv  standards. 

CHiimpagne  submitted  information 
with  its  petition  intended  to 
demon.strate  that  the  1991  model  20()K. 
as  originally  manufactured,  confonns  to 
many  Federal  motor  vehicle  safetv 
standards  in  the  .same  manner  as  the 
1991  model  300E  that  was  offered  for 
sale  in  the  United  States,  or  is  capable 
of  being  readily  altered  to  conform  to 
those  standards. 

Specifically,  the  petitioner  claims  that 
the  1991  model  2C0E  is  identii:ai  to  the 


certified  1991  model  300E  with  respect 
to  compliance  with  Standards  Nos.  102 
Transmission  Shift  Lever  Sequence 

103  Defrosting  and  Defogging 

Systems.  104  Windshield  Wipimiand 
Washing  Systems.  105  Hydraulic  Prake 
Systems.  106  Brake  f/ost-.s.  107 
Reflecting  Surfaces.  109  \en  Pneumatii 
Tires.  1 13  Hand  Latch  Systems.  1  Ifi 
Brake  Fluid.  124  Accelerator  CnntrnI 
Systems.  201  Occupant  Pratectinn  in 
Interior  Impact.  202  Head  Restraint-i. 
203  Impact  Protection  for  the  Dri\  er 
From  the  StPiring  Control  Svstem.  204 
Steering  Control  Rearward 
Displacement.  205  Glazing  Milt-r-nls, 
207  Seating  Systems.  209  Sc/;?  .'    't  ' 
Assemblies.  210  Sent  Belt  /\.s.s;  .v  .  /v 
Anchorages.  211  Wheel .\uts.  U/.-W 
Discs  and  Hubcaps.  212  Windshield 
Retention.  216  Roof  Crush  Resi^itanrr. 
219  Windshield  Zone  Intrusion,  and  tl)2 
Flanunahility  of  Interior  Materials 

Additionally,  the  petitioner  st.ites  fliiit 
the  1991  model  20()E  complies  with  the 
Bum[«:r  Standard  found  in  49  CIR  I'lrt 
581. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readiiv 
altered  to  meet  the  following  standard-.. 
in  the  mariner  indicated: 

Standard  No.  101  Controls  and 
Displuyi:  (a)  substitution  ot  a  lens 
marked  ■•Rrake"  tor  a  lens  with  an  i:CH 
symbol  on  the  brake  laihire  indii  ator 
lamp:  (b)  installation  of  a  seat  belt- 
warning  lamp:  (t )  n'calibration  of  the 
speedometer/odometer  from  kilometers 
to  mikts  p«»r  hour.     ■ 

Standard  No.  lOH  Limps.  R(flective 
Devices  nnd  Asscr  inled  Equipment:  in] 
installation  of  I'. S. -model  headkimp 
assemblies  w.'iicii  imnrponte  senlt  d 
beam  l!»-.i(ild.:ij)s;  [h]  installation  of 
U.S.-n:odel  front  and  rear  sidemarker/ 
reflector  assemblies;  {( J  instaJlat'on  of 
U.S.-model  taillaiKp  a>semljlies:  (d) 
install. iSion  of  a  hi_t;h  rnouutLuf  st.-.p 
lamp. 

Standard  No.  110  Tire  Selertinn  and 
Rims:  installation  of  a  lire  inl<irm:i:ion 
pla(  ard. 

Standard  No.  Ill  lu'oniew  Minors: 
repliK.cment  of  the  pas.seiigfr  side  rear 
view  mirror,  whi(  h  is  convex,  liul  lacks 
the  refiuired  warning  statement. 

St:iiKlard  No.  1 14  Thrft  Protection: 
installation  (da  buzzer  microswiti  !i  in 
the  steering  lock  assembly,  and  a 
warning  buzzer. 

St.iiidard  No.  115  Vehicle 
Identification  Suinber:  installalic»n  of  a 
\'1N  (ilate  that  <  an  be  read  fnim  outside 
the  left  windshield  pillar,  and  a  \'I.N' 
reference  label  on  the  ed^e  of  the  door 
or  latch  |)ost  nearest  tht;  dri\er. 

Standard  No.  1  IK  Power  Window 
Systeir^:  rewiriiig  of  th.e  powi-r  window 
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[Docket  No.  94-61;  Notice  2] 

Decision  That  Nonconforming  1990 
Mercedes-Benz  560SEL  Passenger 
Cars  are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT 
ACTION:  Notice  of  decision  by  NHTSA 
that  nonconforming  1990  Mercedes/ 
Benz  360SEL  passenger  cars  are  eligible 
for  importation. 

SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1990 
Mercedes-Benz  SROSEL  passenger  cars 
not  originally  manufactured  to  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
a  vehicle  originally  man.nfactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  with  the  safety  standards 
(the  U.S. -certified  version  of  the  1990 
Mercedes-Benz  560SEL).  and  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATE:  This  decision  is  effective  January 
4.  1'195. 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHT.SA  (202-3f)f.-5.30fi). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  ,10141(a)(l)(A) 
(formerly  section  108(c)(3)(A){i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  .standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  .sale  in  the 
United  States,  certified  under  49  U.S.C. 
tj  30113  (formerly  section  114  of  the 
Act),  and  of  the  .same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  Iwing 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
.standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufadurers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  clo.se  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 


rticeived,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Champagne  Imports,  Inc.  of  Lan.sdale, 
Penn.sylvania  (Registered  Importer  R- 
90-009)  petitioned  NHTSA  to  det.ide 
whether  1990  Mercedes-Benz  560.SF:i. 
passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  October  12,  1994  (59  FR  Slfin?)  to 
afford  an  opportunity  for  public 
comment.  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  (.omments  were  received  in 
response  to  the  notice.  Based  on  its 
review  of  the  information  .submitted  by 
the  petitioner,  NHTSA  has  decided  to 
grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP  89  is  the  vehicle 
eligibility  number  assigned  to  vehii;les 
admissible  under  this  decision. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing,  NflTSA  hereby  decides  that  a 
1990  Mercedes-Benz  Sfio'SEL  (Model  ID 
126.039)  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  is 
substantially  similar  to  a  1990 
Mercedes-Benz  560SEL  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  49  U.S.C.  §30115;  and  is  capable 
of  being  readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Authority:  49  II..S.C.  30141(a)(1)(A)  and 
(1))(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFK  1.50  and  501.8 

Issufid  on  D(«:nnibrr  21,  1994. 
William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
jFR  Doc.  95-103  Filed  1-3-95;  8:45  am) 

BILLING  CODE  4910-59-P 


[Docket  No.  94-81;  Notice  2} 

Decision  That  Nonconforming  1995 
Mercedes-Benz  Gelaendewagen  G320 
(Long  Wheel  Base  Type  463)  Multi- 
purpose Passenger  Vehicles  are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT 
ACTION:  Notice  of  decision  by  NHTSA 
thjit  nonconforming  1995  Mercedes- 


Benz  Gelaendewagen  G320  (long  wheel 
base  Type  463)  multi-purpose  pas.senger 
vehicles  are  eligible  for  importation. 

SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1995 
Mercedes-Benz  Gelaendewagen  G320 
(long  wheel  base  Type  463)  MPVs  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  have  safety  features  that 
comply  with,  or  are  capable  of  being 
altered  to  comply  with,  all  such 
standards. 

DATE:  The  decision  is  effective  January 
4. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  §  30141(a)(1)(A) 
(formerly  section  108(c){3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unle.ss 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
§30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards.  Where  there  is  no 
substantially  similar  U.S. -certified 
motor  vehicle.  49  U.S.C.  §  30141(a)(1)(B) 
(formerly  section  108(c)(3)(A)(i)(Ii)  of 
the  Act,  15  U.S.C.  §  1397(c)(3)(A)(II)) 
permits  a  nonconforming  motor  vehicle 
to  be  admitted  into  the  United  States  if 
its  safety  features  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  applicable  Federal  motor  vehicle 
safety  standards  based  on  destructive 
test  data  or  such  other  evidence  as 
NHTS.^  decides  to  be  adequate. 

Petitions  for  eligibility  decisions  may 
he  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 


received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  determination  in  the 
Federal  Register. 

.     Europa  International,  Inc.  of  Santa  Fe, 
New  Mexico  ("Europa")  (Registered 
Importer  No.  R-91-O02)  petitioned 
NHTSA  to  decide  whether  1995 
Mercedes-Benz  Gelaendewagen  G320 
(long  wheel  base  Type  463)  MPVs  are 
eligible  for  importation  into  the  United 
States.  NHTSA  published  notice  of  the 
petition  on  October  3,  1994  (59  FR 
50330)  to  afford  an  opportunity  for 
public  comment.  That  notice  identified 
the  vehicle  that  is  the  subject  of  the 
petition  as  a  "300GE  Type  463 
Gelaendewagen."  In  a  letter  dated 
November  23,  1994,  Europa  informed 
NHTSA  that  this  vehicle  is  officially 
designated  as  the  "G320  Type  463 
Gelaendewagen."  That  designation  is 
consequently  used  in  this  notice. 

As  descri;<id  in  the  notice  of  the 
petition,  Europa  claimed  that  Mercedes- 
Benz  Gelaendewagen  G320  (long  wheel 
base  Type  463)  MPVs  have  safety 
features  that  comply  with  Standard  Nos. 
102  Transmission  Shift  Lever  Seqimnce 
*  *  *  (based  on  visual  inspection  and 
operation).  103  Defrosting  and 
Defogging  Systems  (based  on 
inspection),  104  Windshield  Wiping  and 
Washing  Systt-ms  (based  on  operation). 

106  Brake  Hoses  (based  on  visual 
inspection  of  certification  markings), 

107  Reflecting  Surfaces  (based  on  visual 
inspection),  113  Hood  Latch,  Systems 
(based  on  information  in  owner's 
manual  describing  operation  of 
secondary  latch  mechanism).  116  Brake 
Fhiids  (based  on  visual  inspection  of 
certification  markings  and  information 
in  owner's  manual  describing  fluids 
installed  at  factory),  119  New  Pneumatic 
Tires  far  Vehicles  other  than  Passenger 
Cars  (ba.sed  on  visual  inspection  of 
certification  markings),  124  Accelerator 
Control  System  (based  on  operation  and 
comparison  to  U.S. -certified  vehicles). 
201  Occupant  Protection  in  Interior 
Impact  (based  on  test  data  and 
certification  of  vehicle  to  European 
standard).  202  Head  Restraints  (based 
on  test  data  and  certification  of  vehicle 
to  European  standard).  204  Steering 
Control  Rearward  Displacement  (based 
on  test  film).  205  Glazing  Materials 
(based  on  visual  inspection  of 
certification  markings),  207  Seating 
Systems,  (based  on  test  results  and 
certification  of  vehicle  to  European 
standard).  209  Seat  Belt  Assemblies 
(based  on  certification  markings),  211 
Wheel  Nuts.  Wheel  Discs  and  Hubcaps 
(based  on  visual  inspection),  214  Side 
Impact  Protection  (based  on  test 
results),  219  Windshield  Zone  Intrusion 
(based  on  engineering  evaluation  of 


Standard  No.  208  compliance  test  film 
and  test  data),  and  302  Flammabilityof 
Interior  Materials  (based  on  compos'ition 
of  upholstery). 

The  petitioner  also  contended  that  the 
1995  Mercedes-Benz  Gelaendewagen 
G320  (long  wheel  base  Type  463)  MPV 
is  capable  of  being  altered  to  comply 
with  the  following  standards,  in  the 
manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
Symbol  on  the  brake  failure  indicator 
lamp:  (b)  installation  of  a  speedometer/ 
odometer  calibrated  in  miles  per  hour. 

Standard  No.  103  Hydraulic  Brake 
Systems:  placement  of  warning  label  on 
brake  fluid  reservoir  cap. 

Standard  No.  108  l^mps.  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  sealed  beam 
headlamps;  (b)  installation  of  U  ;;  - 
model  side  marker  lamps  and  .ni.i.ctors; 
(c)  installation  of  a  high  mounted  stop 
lamp.  The  petitioner  asserted  that 
testing  performed  on  the  taiilamp 
reveals  that  it  complies  with  the 
.standard,  even  though  it  lacks  a  DOT 
certification  marking,  and  that  all  otlii;r 
lights  are  DOT  certified. 

Standard  No.  Ill  Fenr\iew Mirrors: 
inscription  of  the  required  warning 
.statement  on  the  convex  surface  of  the 
pa.s.seuger  side  rearview  mirror. 

Standard  No.  114  Theft  Protection: 
installation  of  a  unrning  buzzer  in  the 
steering  lock  electrical  circuit. 

Standard  No.  115  Vehicle 
Identification  Xumhtr:  installation  of  a 
VIN  plate  that  can  be  rend  from  outside 
the  left  windshield  piil.ir. 

Standard  No.  118  Pt-Avi-r-Opernted 
Window  Systems:  rewirinu  of  the  powor 
window  system  so  that  the  window 
transport  is  inoperativ,-  when  the  front 
doors  are  open. 

Standard  No.  120  T:rf  Selection  and 
Rims  for  Vehicles  other  than  Passenger 
Cars:  installation  of  a  tire  information 
placard.  The  petitioner  asserted  lh.it 
even  though  the  tire  rims  Jack  a  DOT 
t:ertification  marking,  they  comply  with 
the  standard,  based  on  their 
manufacturer's  certification  that  thev 
comply  with  the  Germaii  TI'V 
regulations,  as  well  as  their  certifi<:ation 
by  the  Pritish  Standards  Asscw^iation 
and  the  Rim  Associa;inn  of  .Australia. 

Standard  No  206  Door  Locks  and 
Door  Retention  Components: 
installation  of  inferior  locking  buttons 
on  all  door  locks  and  modification  of 
rear  door  locks  to  di.sable  latch  release 
controls  when  locking  mechanism  is 
engaged. 

Standard  No.  208  Occupant  Crn.s/j 
Protection:  installation  of  a  complying 
driver's  side  arr  hag  and  a  seat  belt 
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ir.  The  petitioner  asserted 

e  conforms  to  the 
ur>-  criteria  at  the  front 

ition  based  on  a  test  report 
cle's  manufacturer. 

210  Sent  Belt  Assembly 
insertion  of  instructions  on 
)n  and  use  of  child 
he  owner's  manual  for  the 
petitioner  asserted  that  the 

ified  as  complying  with  a 

dard  that  contains  more 
pplication  requirements 
this  standard. 
.212  Windshield 
ication  of  cement  to  the 
edges. 
(  ner  provided  test  data 
the  vehicle  satisfied  the 

rwpiirements  of  Standard 
System  Integrity.  The 

supplied  data  on  a  rear 
at  31  mph  with  crash 

imating  those  required  by 
The  data  revealed  that  fuel 
he  vent  during  the  rollover 

ucted  as  part  of  this  test, 
installed  a  rollover  valve 

k  line  to  resolve  that 

petitioner  also  stated  that 

ould  comply  with  the 
t  test  at  the  lower  speed  of 
lo  the  reinforcing  structure 
the  fuel  tank  and  the 

the  fuel  lines  inside  the 
f  the  vehicle, 
nts  were  received  in 
lie  notice  of  the  petition, 
review  of  the  information 

the  petitioner,  NHTSA  has 
the  petition. 


Issiit!(i  on  Decemt)er  21,  1994. 
William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
|FR  Do<;,  95-105  Filed  1-3-95;  8:45  ami 
BILUNG  CODE  4910-«»-P 
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Final  Deter  lination 

Accordin  Iv.  on  the  basis  of  the 
foregoirig,  N  MTS,\  hereby  decides  that 
IQO.'j  Mt^rce  ies-Benz  Gelaendewagt-n 
C;32()  (long  vheel  base  Type  463)  MFVs 
are  eligible  or  importation  into  the 
United  Slati  s  because  they  have  safety 
features  tlia  comply  with,  or  are 
capable  off  sing  altered  lo  comply  with, 
all  applicah  e  Federal  motor  vehicle 
safety  .stan(  irds. 

Authority:  19  I'.S.C.  §30141  (a)(1)(B)  and 
(!))( I ).  4(t  Cr i  593.8;  delegations  of  authority 
iit4't(:rK  1=1)  and  .501.8. 


THRIFT  DEPOSITOR  PROTECTION 
OVERSIGHT  BOARD 

Regional  Advisory  Board  Meetings  for 
Regions  i-VI 

AGENCY:  Thrift  Depositor  Protection 
Oversight  Board. 
ACTION:  Meetings  notice. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463). 
announcement  is  hereby  published  for 
the  Series  19  Regional  Advisory  Board 
meetings  for  Regions  I  through  VI.  The 
meetings  are  open  to  the  p,;hiic. 
DATES:  The  1995  meetings  are  scheduled 
as  follows: 

1.  January  18,  9  a.m.  to  12:30  p.m., 
San  Bernardino,  California,  Region  VI 
Advisory  Board. 

2.  January  20,  9  a.m.  to  12:30  p.m., 
Seattle,  Washington.  Region  III  Advisory 
Board. 

3.  January  25, 11  a.m.  to  2  p.m.,  New 
Orleans,  Louisiana,  Region  IV  Advisory 
Board. 

4.  January  27,  9  a.m.  to  12:30  p.m.. 
Phoenix,  Arizona,  Region  V  Advi.sory 
Board. 

5.  January  31.  9  a.m.  to  12:30  a.m., 
Miami,  Florida,  Region  II  Advisory 
Board. 

fi.  February  2,  9  a.m.  to  12:30  p.m.. 
New  York  City.  New  York,  Region  I 
Advisory  Boaid. 

ADDRESSES:  The  meetings  will  be  held  at 
the  following  locations: 

1.  San  Bernardino,  California^ 
Raclisson  Hotel,  295  North  "E  '  Street. 

2.  Seattle.  Washingto.n— Seattle 
Hilton,  Sixth  and  University  Streets. 

3.  New  Orleans,  Louisiana — 
Doubletree  Hotel.  300  Canal  Street. 

4.  Phoenix,  Arizona — TBA. 

5.  Miami,  Florida — TBA. 

fi.  New  York  Cilv,  New  York— Park 
Central  Hotel,  870"7lh  Avenue  (at  56th 
St.). 

FOR  FURTHER  INFORMATION  CONTACT: 
Jill  Nevius,  Committee  Management 
Officer.  Thrift  Depositor  Protection 
Oversight  Board.  BOH  17th  Street.  NVV.. 
Washington,  DC  20232.  202/416-2626. 
SUPPLEMENTARY  INFORMATION:  Section 
501(a)  of  the  Financial  Institutions 
Reform.  Recovery,  and  Enforcement  Act 
of  1989.  Public  Law  No.  101-73. 103 
Stat.  183.  382-383,  directed  the 
Oversight  Board  to  e.stablish  one 


national  advisory  board  and  six  regional 
advisory  boards. 

Purpose:  The  Regional  Advisory 
Boards  provide  the  Resolution  Trust 
Corporation  (RTC)  with 
recommendations  on  the  policies  and 
programs  for  the  sale  of  RTC  owned  real 
property  assets. 

Agenda:  The  Board  will  address 
issues  surrounding  the  RTC  Affordable 
Housing  Disposition  Program.  Topics  to 
be  addressed  at  the  six  meetings  will 
include  monitoring  and  compliance, 
program  successes  and  lessons  learned, 
and  cooperative  efforts  with  state  and 
local  governments.  The  Boards  also  will 
hear  from  the  vice  presidents  of  the 
RTC's  regional  offices  as  well  as  from 
witnesses  testifying  on  specific  agenda 
topics. 

Statements:  Interested  persons  may 
submit  to  an  Advisory  Board  written 
statements,  data,  infonnalion,  or  views 
on  the  issues  pending  before  the  Board 
prior  to  or  at  the  meeting.  The  meetings 
will  include  a  public  forum  for  oral 
comments.  Oral  comments  will  he 
limited  to  approximately  five  minutes. 
Interested  persons  may  sign  up  for  the 
public  forum  at  the  meeting.  All 
meetings  are  open  to  the  public.  Seating 
is  available  on  a  first  come  first  ser\'ed 
basis. 

Dated:  Decrnibcr  29, 1994. 
)ill  Nevius, 

Committee  Mnnnfiement  Offiter.  Office  of 
A  rivisory  Boa  rd  Affu  irs . 
|FR  Doc.  95-123  Filt-d  l-3-<)r>:  8:45  ami 

BILLING  CODE  2221-01-M 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Renegotiation  Board  Interest  Rate, 
Prompt  Payment  Interest  Rate,  and 
Contracts  Disputes  Act 

Although  the  Renegotiation  Board  is 
no  longer  in  existence,  other  Federal 
Agencies  are  required  to  use  interest 
rates  computed  under  the  criteria 
established  by  the  Renegotiation  Act  of 
1071  (P.L.  92-41).  For  (;xample,  the 
Contracts  Disputes  Act  of  1978  (P.L.  9.5- 
563)  and  the  Prompt  Payment  At;t  (P.L. 
97-177)  are  required  to  calculate 
interest  due  on  claims  at  a  rate 
established  by  the  Secretary  of  the 
Treasury  pursuant  to  Public  Law  92-41 
(85  Stall  97)  for  the  Renegotiation  Board 
(31  U.S.C.  3902). 

Therefore,  notice  is  hereby  given  that, 
pursuant  to  the  above  mentioned 
sections,  the  Secretary  of  the  Treasury 
has  determined  that  the  rate  of  interest 
applicable  for  the  purpose  of  said 


sections,  for  the  period  beginning 
January  1.  1995  and  ending  on  June  30. 
1995,  is  8V«%  per  centum  per  annum. 

Dated:  December  27. 1994. 
Marcus  Page. 

Acting  Fiscal  Assistant  Secretary. 
IF  R  Doc.  95-8  Filed  1-3-95;  8:45  am] 

BILLING  CODE  4810-3&-M 


[Dept.  Giro.  570, 1994— Rev.,  Supp.  No.  5] 

Surety  Companies  Acceptable  on 
Federal  Bonds;  Change  of  Name;  The 
Great  Lakes  Reinsurance  Company, 
U.S.  Branch 

The  Great  Lakes  Reinsurance 
Company.  U.S.  Branch,  a  Canadian 
corporation,  has  formally  changed  its 
name  to  Great  Lakes  American 
Reinsurance  Company,  effective  October 
1.  1994.  The  Company  was  last  listed  as 
an  acceptable  reinsurer  on  Federal 
bonds  at  FR  34187,  July  1, 1994. 

A  Certificate  of  Authority  as  an 
acceptable  reinsurer  on  F"ederal  bonds, 
dated  today,  is  hereby  issued  under 
Sections  9304  to  9308  of  Title  31  of  the 
United  States  Code,  to  Great  Lakes 
American  Reinsurance  Companv.  New 
York.  New  York.  This  new  Certificate 
replaces  the  Certificate  of  Authority 
issued  to  the  Company  under  its  former 
name.  The  undf^rwriting  limitation  of 
S5. 217,000  established  for  the  Company 
as  of  July  1.  1994.  remains  unchanged 
until  June  30, 1995. 

Certificates  of  Authority  expire  on 
June  30,  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  Company  remains  qualified  (31  CFR 
part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1.  in  the 
Department  Circular  570.  which 
outlines  details  as  to  understanding 
limitations,  areas  in  which  licensed  to 
transact  surety  business  and  other 
information.  Federal  bond-approving 
officers  should  annotate  their  reference 
copies  of  tlie  Treausry  Circular  570, 
1994  Revision,  at  page  34187  to  reflect 
this  change. 

Questions  concerning  this  nolice  may 
be  directed  to  the  Department  of  the 
Treasury,  Financial  Management 
Service,  Funds  Management  Division, 
Surety  Bond  Branch,  Hvattsville,  MD 
20782,  telephone  (202)  874-6602. 

Dated:  December  20. 1994. 
Charles  F.  Schwan  m. 

Director.  Funds  Management  Division. 

Financial  Management  Services. 

IFR  Doc.  95-54  Filed  1-3-95;  8:45  am) 

BILLING  CODE  4810-35-M 


[Dept  Circ.  570, 1994— Rev.,  Supp.  No.  4] 

Surety  Companies  Acceptable  on 
Federal  Bonds;  Suspension  of 
Authority;  Municipal  Bond  Investors 
Assurance  Corporation 

Notice  is  hereby  given  that  the 
Certificate  of  Authority  issued  by  the 
Treasury  to  Municipal  Bond  Investors 
Assurance  Corporation,  of  Armonk. 
New  York,  under  the  United  States 
Code.  Title  31.  Sections  9304-9308,  to 
qualify  as  an  acceptable  surety  on      ■' 
Federal  bonds  is  hereby  suspended  at 
the  Company's  request,  effective  today. 
The  suspension  will  remain  in  effect 
until  further  notice. 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at  59 
FR  34166,  July  1.  1994.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  Treasury  Circular 
570  to  reflect  the  suspension. 

With  respect  to  any  surety  bonds 
currently  in  force  with  Muriicipal  Bond 
Investors  Assurance  Corporation,  bond- 
approving  officers  for  the  Government 
may  let  such  bonds  run  to  expiration 
and  need  not  secure  new  bonds. 
However,  no  new  surety  bonds  should 
be  accepted  from  the  Company.  In 
addition,  surety  bonds  that  are 
continuous  in  nature  should  not  be 
.  renewed. 

Questions  concerning  this  notice  may 
be  directed  to  the  Department  of  the 
Treasury.  Financial  Management 
Service,  Funds  Management  Division, 
Surety  Bond  Branch,  Hvattsville,  MD 
20782.  telephone  (202)  874-68,50. 

Dated:  Decrmber  20.  1994. 
Charles  F.  Schwan  HI. 

Director.  Funds  Management  Division. 

Financial  .Management  Senice. 

IFR  Doc.  95-55  Filed  1-3-95;  8:45  ami 

BILLING  CODE  48ia-35-M 


Internal  Revenue  Service 

Commissioner's  Advisory  Group: 
Public  Meeting 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  of  public  meeting  of 

Commissioner's  Advisory  Group. 

SUMMARY:  Public  meeting  of  the 

Commissioner's  Advisory  Group  will  be 

held  in  Washington.  DC. 

DATES:  The  meeting  will  be  held  January 

18. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Washburn,  PC:E,  1111 

Constitution  Avenue,  NW.,  room  6133 

ICC.  Washington,  DC  20224.  Telephone 

No.  (202)  927-9741  (not  a  toll-free 

number). 


Notice  is  hereby  given  pursuant  to 
Section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (198H). 
that  a  public  meeting  of  the 
Commissioner's  Advisory  Group  will  be 
held  on  January  18. 1995.  beginning  at 
8:30  am  in  Room  3313.  main  Internal 
Revenue  Service  building.  1111 
Constitution  Avenue.  NW..  Washington. 
DC  20224. 

The  agenda  will  include  the  following 
topics: 

Filing  .Season  Ri-iidiiu'ss 

AEITC 

Tax  Link 

Legislative  Update 

Fodstyte  I'pdate 

Business  Vision  Subgroup 

Simplified  Tax  and  Wdj>p  Reporting 

Simplification 
Education  Subgroup 
Simplification  Siil)!;n)up 
Commercial  Return  Prrparrr  Projfc.t' 

Conference  on  Proft'ssif)nalism 
Technology.  Security  and  l'ri\  dry  Sut'i-rnup 
IRS  Infomiation  Services  and  Sm.ill  Business 

L'pdafe 
Interest  Netting 
Compliance  Initiatives 

Note:  Last  minute  changes  to  the  agenda  or 
order  of  topic  di.scussion  are  possi'ile  and 
could  prevent  effective  ai^vance  notice 

The  meeting  will  be  in  a  room  that 
accommodates  approximately  50  people 
including  memt)ers  of  the  Commlssiuner's 
A(!visor\'  Group  and  IKS  officials.  Due  to  tbi- 
limited  conference  spare,  notification  of 
intent  to  allcnd  the  meeting  must  be  made 
with  Patricia  Washburn,  no  Liter  than 
January  11.  1995.  Mrs.  Washburn  (an  he 
reached  on  (202)  927-9741  (not  toll-free). 

If  you  would  liki?  to  have  the  f:()mmittee 
consider  a  written  statement,  please  call  or 
write:  Ms  Patricia  Washburn. 
Intergovernmental  and  External  Relations. 
PC;;E.  Internal  Revenue  Serv  ice.  1111 
(;onstitution  Avenue.  NW.,  Room  61.(3  ICC. 
Washington.  DC  20224. 

Margaret  Milner  Richardson. 

Commissioner  of  Internal  ftevenue. 
IFR  Doc.  95-14  Filed  1-3-95;  8:45  ami 

BILLING  CODE  4630-C1-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  for  Cooperative 
Studies,  Health  Service,  and 
Rehabilitation  Research  and 
Development  Subcommittee  on 
Scientific  Review  and  Evaluation  for 
Health  Services  Research  and 
Development,  Notice  of  Meeting 

The  Department  of  Veteran  Affairs. 
Veterans  Health  Administration,  gives 
notice  under  Public  Law  92-463,  that  a 
meeting  of  the  Advisory  Committee  for 
Cooperative  Studies.  Health  Service, 
and  Rehabilitation  Research  and 
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the  studies,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  as  well  as 
research  information,  the  premature 
disclosure  of  which  would  be  likely  to 
significantly  frustrate  implementation  of 
proposed  agency  action  regarding  such 
research  projects.  As  provided  by 
subsection  10(d)  of  Public  Law  92-463, 
as  amended  by  Public  Law  94-409, 
closing  portions  of  these  meetings  is  in 
accordance  with  5  U.S.C.  552b(c)(6)  and 
(9)(B). 

Due  to  the  limited  seating  capacity  of 
the  room,  those  who  plan  to  attend  the 
open  session  should  contact  Mr.  Bill 
Judy,  Review  Program  Manager  (12B3), 
Health  Services  Research  and 
Development  Service,  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  (.Techworld).  Washington,  DC 
20420  (phone:  202-523-7425)  at  least 
five  days  before  the  meeting. 

Dated:  December  20, 1994. 

By  Direction  of  the  Secretary: 
Heyward  Bannister, 
Cnmmiitpe  Management  Officer. 
|FR  Doc.  95-99  Filed  1-3-9.5;  8:45  ami 

BILLING  COCE  8320-01-M 


A  Child  Development  Center  at  the 
VAMC  Dublin,  GA 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice  of  designation. 

SUMMARY:  The  Secretary  of  the 
Department  of  Veterans  Affairs  is 
designating  the  Dublin,  GA.  Department 


of  Veterans  Affairs  Medical  Center 
(VAMC)  for  an  Enhanced-Use 
development.  The  Department  intends 
to  enter  into  a  long-term  lease  of  real 
property  with  the  developer  whose 
proposal  will  provide  the  best  quality 
child  development  and  care  at  the 
greatest  economic  advantage  for 
children  of  VAMC  employees.  The 
developer  will  be  responsible  for  all 
apsects  of  construction,  ownership, 
maintenance,  and  operation  of  the  Child 
Development  Center. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  McDaniel,  Office  of  Asset  and 
Enterprise  Development  (089).  Veterans 
Health  Administration.  Department  of 
Veterans  Affairs.  810  Vermont  Avenue 
NW,  Washington,  DC  20420.  (202)  233- 
3307. 

SUPPLEMENTARY  INFORMATION:  38  U.S.C. 
8161  et  scq.  specifically  provides  that 
the  Secretary  may  enter  into  an 
Ephanced-Use  lease,  if  the  Secretary 
determines  that  at  least  part  of  the  use 
of  the  property  under  the  lease  will  be 
to  provide  appropriate  sp^ace  for  an 
activity  contributing  to  the  mission  of 
the  Department;  the  lease  will  not  be 
inconsistent  with  and  will  not  adversely 
affect  the  mission  of  the  Department; 
and  the  lease  will  enhance  the  property. 
This  project  meets  these  requirements. 

Approved:  December  14.  1994. 
Jesse  Brown, 

Secretary  of  Veterans  Affairs. 

|FR  Doc.  95-98  Filed  1-3-95;  8:45  ami 

BILLING  CODE  8020-01-M 


Sunshine  Act  Meetings 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 
January  5, 1995. 

LOCATION:  Room  420.  East  West  Towers, 
4330  East  West  Highway,  Bethesda, 
■  Maryland. 

STATUS:  Open  to  the  Public 

MATTER  TO  BE  CONSIDERED: 

Protocol  Revisions 

The  Commission  uiil  consider  a  final  rule 
revising  the  child-resistant  packagiiig  test 
protocols  imder  the  Poison  Prevention 
Packaging  Act. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway. 
Betliesda.  MD  20207,  (301)  504-0800." 

D.ited:  December  29, 1994. 
Todd  A.  Stevenson, 
Acting  Secretarx'. 
IFR  Doc.  94-32334  Filed  12-30-94:  2:43  pm] 
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BOARD  OF  GOVERNORS  OF  THE  PEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wodne.sday, 
January  4,  1095. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW..  Washington,  DC  20551. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposals  regarding  amendments  to 
Regulation  DD  (Truth  in  Savings)  concerning 
calculation  of  the  ann  jai  percentage  yield. 
(Proposed  earlier  for  public  comment;  Docket 
No.  R-0836). 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  bt-  ordered  for  S5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reser\-e  Svstem.  Washington.  DC 
20551. 


CONTAM  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204. 

Dated:  December  28, 1994. 
Jennifer  J.  Johnson, 

Deputy  Secretory  of  the  Beard. 

[FR  Doc.  95-32340  Filed  12-30-94:  2:44  pm) 
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BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  11:00 
a.m..  Wednesday,  January  4,  1995, 
foHowing  a  recess  at  the  conclusion  of 
the  open  meeting. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  street 
entrance  between  20th  and  21st  Streets, 
NW'.,  Washington,  DC  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignmenls.  and 
salary  .actions)  involving  individual  Feddral 
Reserve  System  employees. 

2.  Any  items  carried  forward  fnim  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Bocu-d;  (202)  452-3204.  You  may  call     ■ 
(202)  452-3207,  beginning  at 
approxim.ately  ?  p.m.  two  business  davs 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  December  28. 1994. 
Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[1  R  Doc.  94-32341  Filed  12-30-94;  2:44  pm] 
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BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TiME  AND  DATE:  11:00  a.m.,  Monday. 
January  9. 1995. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  2lst  Streets, 
N.W.,  Washington.  D.C.  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposals  regarding  conflicts  of  interest 
policies  and  financial  disclosure  forms  for 
Federal  Reserve  Bank  supervisory  personnel. 
(This  item  was  originally  announced  for  a 
closed  meeting  on  January  3. 1995.) 


2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  indivii^ual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Covne.  Assistant  to  the 
Board:  (202]  452-3204.  You  mav  call 
(202)  452-3207,  beginning  dt 
approximately  5  p.m.  two  basinr  <s  davs 
before  this  meeting,  for  a  record.  •  i 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  Decpmljer  30, 1094. 

Jennifer  J.  Johnson. 

Deputy  Socretary  of  the  Board. 

(FR  Dor.  94-32336  Filed  12-30-9^  10:35 
ami 
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SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  'o 
the  pmvisions  of  the  Government  in  the 
Sunsb.im?  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Coramissidn 
will  hold  the  follo'.ving  meeting  during 
the  week  of  January  2.  1995. 

A  closed  iiieeting  will  be  held  on 
Thursday.  January  3.  1035,  at  230  p.;;;. 

Commissioners.  Counsel  to  the 
Commissiciners,  the  Sccrelarv  to  tlie 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  Gf-neral  Counsel  of  the 
Com.miision.  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b{c)i4),  (8).  (C))(A)  and  (10) 
and  17  CFR  200.402(a](4).  («).  (Olii)  aiui 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Wallman,  as  dutv 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursdav. 
January  5,  1995,  at  2:30  p.m.,  wHl  be: 

Institution  of  iiijunctive  actions. 

Institution  of  administrative  proceedings  oi 
an  enforcement  nature. 

Settlement  of  administrative  proceeding's 
of  an  enforcement  nature. 

Opinions 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  item.s.  For  funher 


534-1000 


information 
any,  matters 


or  postponed 
of  the  Secretaj-y 

Dated;  Decen  ber  29. 1994 
lonathan  G.  K42 
Secretary. 
(FR  Doc.  94-326.1 
BILLING  C00€  80fM)1-«ll 


ajid  to  ascertain  what,  if 
Have  been  added,  deleted 
please  contact:  The  Office 
(202) 942-7070. 


UMI 


Federal  Register  /  Vol.  60,  No.  2  /  Wednesday,  January  4,  1995  /  Sunshine  Act  Meetings 


35  Filed  12-30-94:  8:48  am] 
1- 


Reader  Aids 


INFORMATION  AND  ASSISTANCE 


Federal  Register 

I.'uii'x.  findii;^  aids  St  g.-in-M!  intorin.ition 
Puhlic  inspection  cinnuuncrmont  lint^ 
Corrections  to  published  docuine'-.ts 
!)o(.um(Mit  drdftinji  intornuit'on 
M.K.hir.c  read.itjlc  documents' 

Code  of  Federal  Regulations 

Ir.dex.  finding  .liiis  ^ii 
I'rintin"  sthednifs 


'lU'r.il  intornit'tion 


202-523-5227 
523-5215 
523-5237 
523-3187 
523-3447 


523-F227 
52^-04^9 


Laws 

i'nhlic  Luvs  rpii.iti!  .Service  (nuir.lxTS.  d.ites.  etc.) 
.\(iditii)nal  iiiforination 

Presidential  Documents 

[!\e(.utivt!  orders  and  pnx.laniatioiis 

Public  Papers  of  the  Presidents 

VVeekly  (x)nipil.uion  of  I'residentiai  Ducunients 

The  United  States  Government  Manual 
ii";!eral  information 
Other  Services 

D.ita  li.ise  and  .-Tiactiine  readable  specifications 

Cuide  to  Record  Retention  Requirements 

Legal  staff 

Pri\acy  Act  Compilation 

l'ul)lic  Laws  Cpdate  Service  (PLCS) 

TDD  tor  the  hearing  impaired 


523-6641 
523-E230 


523-5230 
523-5230 
523-5230 


523-5230 

523-3447 
523-3187 
523^534 
523-3187 
523-6641 
523-5229 


ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  ser\  ice  for  Public  Law 

numbers.  Federal  Register  finding  aids,  and  list  of 

docur;ients  on  publii  inspection.  202-275-0920 

FAX-ON-DEMAND 

\ou  may  ticcess  oar  Fax-()n-Deinand  service.  You  only  need  a  tax 
m,i(  [line  and  there  is  no  charge  for  the  service  except  for  long 
distance  telephone  charges  the  user  may  incur  The  list  of 
documents  on  public  inspection  and  the  daily  Federal  Register's 
table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7()50Public  Inspciction  list  and  7051-Table  of 
(Contents  list.  The  public  inspection  list  will  f)e  update<i 
imniediatelv  for  documents  filed  on  an  emergencv  b.isis 
NOTE:  vol'  WILL  ONLY  (iET  A  LISTING  OF  DOCl  .MENTS  ON 
FILE  .\ND  NOT  THE  ACTC.AL  DOCl  .MENT  Documents  on 
public  inspc-ction  may  be  vit;wed  and  copied  in  our  office  locrated 
at  800  North  Capitol  Street.  N  \V  .  Suite  700.  The  Fa\-On-Demand 
telephone  nun^her  is:  301-713-6905 


FEDERAL  REGISTER  PAGES  AND  DATES,  JANUARY 


1-318 3' 

319-1706 4 


Federal  Register 

Vol.  60.  No.  2 

VVednessdav.  |ar.uar\-  4.  194.> 


CFR  PARTS  AFFECTED  DURING  JANUARY 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA).  wh.ch 
lists  parts  and  sections  affected  bydocumerts  published  s.nce  the 
revision  date  cl  each  title. 


3  CFR 

Executive  Orders: 

12325 -(Superseded  by 
12944)  309 

12886  (Superseded  by 

12944) 309 

12944 309 

Prcxjiamations: 
5759  (See  Prcc 

6763) 1007 

6455  (See  Proc. 

6763) too? 

664 1  (See  Proc. 

6763) 1007 

6726  (See  Proc. 

6763) 1007 


5  CFR 

532 


.3:9 


7  CFR 

929 

966 

1005 

1032   

1434 

Proposed  Rules: 

75 

1007 

1032 

1050 

1093 

1094 

1096 

1099 

1108 

1280 

1421 


1 

2 

.319 
.320 
..321 

..379 
....65 
...65 
..379 
....65 
.,..65 
...65 
...65 
...65 
.380 
381 


9  CFR 

317 

381 


.174 
.174 


10  CFR 

32 


.322 


12  CFR 

219 

607 

612 

614 

615 

620 


.231 
.325 
.325 
.325 
.325 
.325 


14  CFR 

25 325 

39. ...3,  327,  329.  330,  332.  336 

71 338 

Proposed  Rules: 

39 66.  382.  334.  386.  388. 


61 

67. 

71. 


389.  393 

395 

395 

396 


17  CFR 

200 


18  CFR 

2 

347  ..• 

348 


339 
.356 
358 


19  CFR 

205 

207 

20  CFR 
415 


.360 


21  CFR 


520 

352 

522 

362 

23  CFR 

655 

..  .    363 

24  CFR 

Proposed  Rules; 

Ch.  IX 

303 

26  CFR 

1 

23 

301 

33 

Proposed  Rules: 

1 

397  405 

53 

82 

301 

83 

27  CFR 

Proposed  Rules: 

4 ;. 

5 ".... 

.,..., 411 

411 

7 

28  CFR 

16 

4-'1 

38 

540 

240 

545 

240 

31  CFR 

103 

220  234 

209 

416 

32  CFR 

Proposed  Rules: 

icSa 

417 

34  CFR 

74 

365 

80 

355 

JMI 


II 


Proposed  Rule: : 

200 

201 

203 

212 


36CFR 

Proposed  Rule 

800 


40CFR 

35 

52 


Federal  Register  /  Vol.  60.  No.  2  /  Wednesday.  January  4.  1995 


.85 
.85 

.85 
.85 


.86 


366 

.38,  372.  375 


180 378 

40,41 

81 41 

268 242 

Proposed  Rules: 

Ch.  1 418 

52 86.418 

88 


87... 
81... 
180. 
230. 
300. 


...88 
...89 
.419 
.422 


42CFR 

410 

414 


.46 

..46 


47CFR 

Proposed  Rules: 

73  (3  documents) , 


.90, 

91 


49CFR 

391 

Proposed  Rules: 

390 


..54 

.91 


Reader  Aids 

391 91 

392 91 

396 91 

50CFR 

17 56 

20 61 

Proposed  Rules: 

17 69 

18 70 

23 73 

1J 425 


NEW  EDITION 

Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1.  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

-  The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Order  Form 

C-der  Processng  CoJe 

7296 


Charge  your  order  f^mi 
.    It  s  easy!  pilplBF; 


V7S4- 


To  fax  your  orders  (202)  51 2-2250 

Q  YES,  send  me subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR. 

S/N  069-000-00056-8,  at  $20.00  (S25.00  foreign)  each. 


The  total  cost  of  my  order  is  $ 


(Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name 
Additional  address/attenticn  line 


(Please  type  or  print) 


Check  method  of  payment: 

:_l  Check  payable  to  Superintendent  of  Documents 
:JGP0  Deposit  Account      rj~~~T'r 
:JVISA      ;j  MasterCard  i    • 


(expiration  date) 


Street  address 


City.  State,  Zip  code 


i    ■    r 


I    I 


Daytime  ptione  including  area  code 


Purchase  order  r^jmber  (optional) 


Thank  you  for  your  order! 


Auttionzing  signature  -  >= 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 
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Federal  Register 
Document 
Drafting 
Handbooic 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 
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All  prices 
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2, 


i  iclude  regular  domestic  postage  and  handling  and  are  subject  to  changfe. 
or  Print 
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(Street  ad  Iress) 


copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  OG9-000-00037-1 


cost  of  my  order  is  $_ 


Foreign  orders  please  add  an  additional  25%. 


or  petsondl  name) 


(Addition  il  address/attention  line) 


3.  Please  choose  method  of  payment: 

I    I  Check  payable  to  the  Superintendent  oi  Documents 

I    I  GPO  Deposit  Account        I \ I I I — I — I — I  ~  I — I 

I    I  VISA  or  MasterCard  Account 
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(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Daytime  ahone  inciuding  area  code) 

(Signature) 

4    Mail  To:  New  Orders,  Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Public  Laws 


104th  Congress,  1st  Session,  1995 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  104th  Congress,  1st  Session,  1995. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws.) 
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Memorandum  of  December  23,  1994 
Acceptance  of  the  WTO  Agreement 


Memorandum  for  the  United  States  Trade  Representative 

Being  advised  that  Canada,  the  European  Community,  Mexico,  Japan,  and 
other  major  trading  countries  have  committed  to  acceptance  of  the  Uruguay 
Round  Agreements,  I  have  determined  that  a  sufficient  number  of  foreign 
countries  are  accepting  the  obligations  of  those  Agreements,  in  accordance 
with  article  XIV  of  the  Agreement  Establishing  the  World  Trade  Organization 
(WTO  Agreement),  to  ensure  the  effective  operation  of.  and  adequate  benefits 
for  the  United  Slates  under,  those  Agreements. 

Pursuant  to  section  101(b)  of  the  Uruguay  Round  Agreements  Act  (Public 
Law  103^65;  108  Stat.  4809)  and  section  301  of  title  3,  United  States 
Code,  I  hereby  direct  the  United  States  Trade  Representative,  or  his  designee, 
to  accept  the  Uruguay  Round  Agreements,  as  described  in  section  101(d) 
of  that  Act,  on  behalf  of  the  United  States  in  accordance  with  article  XIV 
of  the  WTO  Agreement. 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Register. 
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THE  WHITE  HOUSE, 
Washington,  December  23,  1994. 
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Proclamation  6763  of  December  23,  1994 

To  Implement  the  Trade  Agreements  Resulting  From  the 
Uruguay  Round  of  Multilateral  Trade  Negotiations,  and  for 
Other  Purposes 


r 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

1.  On  April  15,  1994,  the  President  entered  into  trade  agreements  resulting 
from  the  Uruguay  Round  of  multilateral  trade  negotiations  ("the  Uruguay 
Round  Agreements").  In  section  101(a)  of  the  Uruguay  Round  Agreements 
Act  ("the  URAA")  (Public  Law  103-465;  108  Stat.  4309),  the  Congress  ap- 
proved the  Uruguay  Round  Agreements  listed  in  section  101(d)  of  that 
Act. 

2.  (a)  Sections  1102  (a)  and  (e)  of  the  Omnibus  Trade  and  Competitiveness 
Act  of  1988,  as  amended  ("the  1988  Act")  (19  U.S.C.  2902  (a)  and  (e)), 
authorize  the  President  to  proclaim  such  modification  or  continuance  of 
any  existing  duty,  such  continuance  of  existing  duty-free  or  excise  treatment, 
or  such  additional  duties,  as  he  determines  to  be  required  or  appropriate 
to  earn,'  out  any  trade  agreements  entered  into  under  those  sections. 

(b)  Accordingly,  I  have  determined  that  it  is  required  or  appropriate  in 
order  to  carry  out  the  Uruguay  Round  Agreements,  which  were  entered 
into  under  se'ctions  1102  (a)  and  (e)  of  the  1988  Act  (19  U.S.C.  2902  (a) 
and  (e)),  that  I  proclaim  the  modifications  and  continuances  of  existing 
duties,  duty-free  treatments,  excise  treatments,  and  additional  duties  set 
forth  in  the  Annex  to  this  proclamation. 

3.  (a)  Section  111(a)  of  the  URAA  authorizes  the  President  to  proclaim 
such  other  modification  of  any  duty,  such  other  staged  rate  reduction,  or 
such  other  additional  duties  beyond  those  authorized  by  section  1102  of 
the  1988  Act  (19  U  S.C.  2902)  as  the  President  determines  to  be  necessary- 
or  appropriate  to  carry  out  Schedule  XX— United  States  of  America,  annexed 
to  the  Marrakesh  Protocol  to  the  General  Agreement  on  Tariffs  and  Trade 
1994  ("Schedule  XX  ■). 

(b)  Accordingly,  I  have  determined  that  it  is  necessar\'  or  appropriate 
to  carry  out  Schedule  XX  to  proclaim  such  other  modifications  of  duties, 
such  other  staged  rate  reductions,  and  such  other  additional  duties,  beyond 
those  authorized  by  section  1102  of  the  1988  Act  (19  U.S.C.  2902).  as 
are  set  forth  in  the  Annex  to  this  proclamation. 

4.  Section  111(d)  of  the  URAA  requires  the  President  to  proclaim  the  rate 
of  duty  set  forth  in  Column  B  of  the  table  set  forth  in  that  section  as 
the  column  2  rate  of  duty  for  the  subheading  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  ("HTS")  that  corresponds  to  the  subhe.-^iling 
in  Schedule  XX  listed  in  Column  A. 

5.  (a)  Section  22(f)  of  the  Agricultural  Adjustment  Act  ("the  Adjustment 
Act")  (7  U.S.C.  624(f)),  as  amended  by  section  401(a)(1)  of  the  URAA. 
provides  that,  as  of  the  date  of  entry  into  force  of  the  Agreement  Establishing 
the  World  Trade  Organization  ("the  WTO  Agreement"),  no  quantitative  limi- 
tation or  fee  shall  be  imposed  under  that  section  with  respect  to  any  article 
that  is  the  product  of  a  World  Trade  Organization  member,  as  defined 
in  section  2(10)  of  the  URAA. 

(b)  Section  401(a)(2)  of  the  URAA  further  provides  that,  with  respect 
to  wheat,  amended  section  22(f)  of  the  Adjustment  Act  (7  U.S.C.  624(f)) 
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shall  be  effective  on  the  later  of  the  date  of  entry  into  force  of  the  WTO 
Agreement  or  September  12, 1995. 

(c)  Accordingly.  I  have  decided  that  it  is  necessary  to  provide  for  the 
termination  of  all  quantitative  limitations  and  fees  previously  proclaimed 
under  section  22  of  the  Adjustment  Act  (7  U.S.C.  624),  other  than  those 
for  wheat,  as  provided  in  the  Annex  to  this  proclamation. 

6.  (a)  Section  404(a)  of  the  URAA  directs  the  President  to  take  such  action 
as  may  be  necessary  in  implementing  the  tariff-rate  quotas  set  out  in  Schedule 
XX  to  ensure  that  imports  of  agricultural  products  do  not  disrupt  the  orderly 
marketing  of  commodities  in  the  United  States. 

(b)  Section  404(d)(3)  of  the  URAA  authorizes  the  President  to  allocate 
the  in-quota  quantity  of  a  tariff-rate  quota  for  any  agricultural  product  among 
supplying  countries  or  customs  areas  and  to  modify  any  allocation,  as  he 
determines  appropriate. 

(c)  Section  404(d)(5)  of  the  URAA  authorizes  the  President  to  proclaim 
additional  U.S.  note  3  to  chapter  17  of  the  HTS,  dealing  with  imports 
of  sugar,  together  with  appropriate  modifications  thereto,  to  reflect  Schedule 
XX. 

(d)  Section  405  of  the  URAA  directs  the  President  to  cause  to  be  published 
in  the  Federal  Register  the  list  of  special  safeguard  agricultural  goods  and, 
if  appropriate,  to  impose  price-based  or  volume-based  safeguards  with  respect 
to  such  goods  consistent  with  Article  5  of  the  Agreement  on  Agriculture 
annexed  to  the  WTO  Agreement,  and  authorizes  the  President  to  exempt 
from  any  safeguard  duty  any  goods  originating  in  a  country  that  is  a  party 
to  the  North  American  Free  Trade  Agreement  ("the  NAFTA"). 

7.  Presidential  Proclamation  No.  6641  of  December  15.  1993,  implemented 
the  NAFTA  with  respect  to  the  United  States  and,  pursuant  to  sections 
201  and  202  of  the  North  American  Free  Trade  Agreement  Implementation 
Act  ("the  NAFTA  Act")  (19  U.S.C.  3331  and  3332),  incorporated  in  the 
HTS  the  tariff  modifications  and  rules  of  origin  necessary  or  appropriate 
to  carry  out  or  apply  the  NAFTA.  Certain  technical  errors  were  made  in 
the  Annexes  to  that  proclamation.  I  have  determined  that,  in  order  to  reflect 
accurately  the  intended  tariff  treatment  and  rules  of  origin  provided  for 
in  the  NAFTA,  it  is  necessary  to  modify  certain  provisions  of  the  HTS, 
as  set  forth  in  the  Annex  to  this  proclamation. 

8.  Presidential  Proclamation  No.  6455  of  July  2,  1992,  implementing  the 
Andeaa Trade  Preference  Act  ("the  ATPA")  (10  U.S.C.  3201  et  seq.],  provided 
duty-free  entry  for  all  eligible  articles,  and  duty  reductions  for  certain  other 
articles  that  are  the  product  of  any  designated  beneficiar}'  country  under 
that  Act.  Through  technical  error,  the  tariff  treatment  of  ethyl  alcohol,  ethyl 
tertiary-butyl  ether,  and  mixtures  containing  these  products  was  incompletely 
stated.  Accordingly.  I  have  decided  that  it  is  appropriate  to  modify  the 
provisions  of  subchapter  I  of  chapter  99  of  the  HTS  to  provide  fully  for 
the  tariff  treatment  of  such  products  under  the  ATPA. 

9.  Section  242  of  the  Compact  of  Free  Association  ("the  Compact")  between 
the  United  States  and  Palau  provides  that,  upon  implementation  of  the 
Compact,  the  President  shall  proclaim  duty-free  entry  for  most  products 
of  designated  freely  associated  states.  Such  duty-free  treatment,  pursuant 
to  the  Compact  of  Free  Association  Approval  Act  ("the  Compact  Act") 
(Public  Law  99-658;  100  Stat.  3672,  48  U.S.C.  1681  note),  is  subject  to 
the  limitations  of  section  201  of  the  Compact  Act  and  sections  503(b)  and 
504(c)  of  the  Trade  Act  of  1974  ("the  1974  Act")  (19  U.S.C.  2463(b)  and 
2464(c)).  In  Presidential  Proclamation  No.  6726  of  September  27.  1994.  I 
proclaimed  that  the  Compact  would. enter  into  force  on  October  1.  1994. 
In  order  to  accord  such  duty-free  treatment  to  products  of  Palau,  I  have 
decided  that  it  is  necessary  and  appropriate  to  modify  general  note  10 
to  the  HTS  to  designate  the  Republic  of  Palau  as  a  freely  associated  state. 
Further,  I  have  decided  that  it  is  appropriate  to  modify  general  note  4(a) 
to  the  HTS.  which  enumerates  designated  beneficiary  countries  for  purposes 


of  the  Generalized  System  of  Preferences,  to  delete  Palau  from  the  list 
of  non-independent  countries  and  territories. 

10.  Presidential  Proclamation  No.  5759  of  December  24.  1987.  imposeo 
increased  rates  of  duty  on  certain  products  of  the  European  Community 
("EC"),  in  response  to  the  EC's  implementation  of  the  Council  Directive 
Prohibiting  the  Use  in  Livestock  Farming  of  Certain  Substances  Having 
a  Hormonal  Action.  Austria.  Finland,  and  Sweden  have  indicated  that  they 
will  become  member  states  of  the  EC  on  January  1,  1995.  Accordingly, 
to  clarify  that  the  increased  rates  of  duly  imposed  by  Proclamation  No. 
5759  continue  to  apply  to  the  EC  in  its  capacity  as  a  foreign  instrumentality, 
it  is  necessary  to  amend  the  HTS  to  indicate  that  the  duties  are  to  be 
imposed  on  products  of  the  EC.  including  products  of  all  new  and  future 
member  states,  and  not  just  on  products  of  countries  that  were  members 
of  the  EC  in  1987  and  that  were  listed  in  the  HTS  for  illustrative  purposes 

11.  Additional  U.S.  note  24  to  chapter  4  of  Schedule  XX  provides  for 
a  delay  in  the  effective  date,  or  prorating,  of  the  expansion  of  tariff-rate 
quotas  for  cheeses  above  the  existing  quota  quantities  provided  for  in  sub- 
chapter IV  of  chapter  99  of  the  HTS  that  will  result  from  the  implementation 
of  United  States  commitments  under  the  Uruguay  Round  Agreements,  in 
the  case  of  countries  or  areas  that  implement  their  market  access  commit 
ments  on  a  date  later  than  the  effective  date  of  Schedule  XX.  The  current 
members  of  the  European  Community  (Belgium,  Denmark,  France,  the  Federal 
Republic  of  Germany,  Greece,  Ireland,  Italy.  Luxembourg,  the  Netherlands, 
Portugal,  Spain,  and  the  United  Kingdom"),  Austria,  Poland,  Sweden,  and 
Switzerland  all  have  indicated  their  intention  not  to  implement  their  market 
access  commitments  until  July  1.  1995.  Accordingly,  I  have  determined, 
pursuant  to  my  authority  under  sections  111  (a)  and  (b)  of  the  URAA 
and  section  1102  of  the  1988  Act  (19  U.S.C.  2902),  that  it  is  appropriate 
not  to  make  available  the  amounts  specified  in  section  K  of  the  Annex 
to  this  proclamation  until  July  1, 1995. 

12.  Section  604  of  the  1974  Act  (19  U.S.C.  2483)  authorizes  the  President 
to  embody  in  the  HTS  the  substance  of  the  lelevant  provisions  of  that 
Act,  of  other  acts  affecting  import  treatment,  and  actions  thereunder,  includ- 
ing the  removal,  modification,  continuance,  or  imposition  of  any  rate  of 
duty  or  other  import  restriction. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  Slates 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States  of  America,  including  but  not  limited 
to  section  604  of  the  1974  Act  (19  U.S.C.  2483),  section  1102  of  the  1988 
Act  (19  U.S.C.  2902),  sections  201  and  202  of  the  NAFTA  Act  (19  U.S.C. 
3331  and  3332),  and  title  I  and  title  IV  of  the  URAA.  do  hereb>'  proclaim: 

(1)  In  order  to  provide  generally  for  the  tariff  treatment  being  accorded 
under  the  Uruguay  Round  Agreements,  including  the  modification  or  continu- 
ance of  existing  duties  or  other  import  restrictions  and  the  continuance 
of  existing  duty-free  or  excise  treatment  provided  for  in  Schedule  XX,  the 
URAA,  and  the  other  authorities  cited  in  this  proclamation,  including  the 
termination  of  quantitative  limitations  and  fees  previously  imposed  under 
section  22  of  the  Adjustment  Act  (7  U.S.C.  624),  the  HTS  is  modified 
as  set  forth  in  the  Annex  to  this  proclamation. 

(2)(a)  The  modifications  to  the  HTS  made  by  sections  A  (except  with  respect 
to  paragraphs  thereof  specifying  other  effective  dates),  C,  E.  and  IJ  of  the 
Annex  to  this  proclamation  shall  be  effective  with  respect  to  goods  entered, 
or  withdrawn  from  warehouse  for  consumption,  on  and  after  January-  1. 
1995; 

(b)  The  modifications  to  the  HTS  made  by  sections  B.  D(l)-(5).  F,  G, 
H,  and  L  of  the  Annex  to  this  proclamation,  and  by  those  paragraphs 
of  section  A  specifying  effective  dates  other  than  January-  1.  1995.  shall 
be  effective  with  respect  to  goods  entered,  or  withdrawn  from  warehouse 
for  consumption,  on  and  after  the  dates  set  forth  in  such  sections  of  the 
Annex; 
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(c)  The  modifications  to  the  HTS  made  by  section  D(6)  of  the  Annex 
to  this  proclamation  shall  be  effective  with  respect  to  goods  entered,  or 
withdrawn  from  warehouse  for  consumption,  on  and  a*ter  the  dates  set 
forth  in  such  section,  unless  the  United  States  Trade  Representative  (USTR) 
announces  that  the  scheduled  staged  duty  reductions  set  forth  in  such  Annex 
section  are  being  withheld  because  other  major  countries  have  not  afforded 
adequate  entity  coverage  under  the  Agreement  on  Government  Procurement 
annexed  to  the  WTO  Agreement,  and  so  advises  the  Secretary  of  the  Treasury 
and  publishes  this  information  in  a  notice  in  the  Federal  Register; 

(d)  The  modifications  to  the  HTS  made  by  section  D(7)  of  the  Annex 
to  this  proclamation  shall  be  effective  with  respect  to  goods  entered,  or 
withdrawn  from  warehouse  for  consumption,  on  and  after  the  date  announced 
by  the  USTR  in  a  notice  published  in  the  Federal  Register  as  the  date 
on  which  other  major  countries  have  afforded  adequate  entity  coverage 
under  the  Agreement  on  Government  Procurement  annexed  to  the  WTO 
Agreement;  and 

(e)  Section  K  of  the  Annex  to  this  proclamation,  providing  for  a  delay 
in  implementation  of  the  expansion  of  tariff-rate  quotas  of  cheeses,  applies 
during  the  period  January  1,  1995,  through  June  30,  1995,  unless  the  USTR 
determines  that  it  is  in  the  interest  of  the  United  States  for  any  such 
delays  to  apply  to  a  different  period  and  publishes  notice  of  the  determination 
and  applicable  period  in  the  Federal  Register.  The  USTR  also  is  authorized 
to  prorate  over  the  applicable  period  any  of  the  quantities  that  may  be 
imported. 

(3)  The  USTR  is  authorized  to  exercise  my  authority  under  section  404(d)(3) 
of  the  URAA  to  allocate  the  in-quota  quantity  of  a  tariff-rate  quota  for 
any  agricultural  product  among  supplying  countries  or  customs  areas  and 
to  modify  any  allocation  as  the  USTR  determines  appropriate. 

(4)  The  Secretary  of  Agriculture  is  authorized  to  exercise  my  authority 
,  to  make  determinations  under  section  405(a)  of  the  URAA  and  to  publish 

those  determinations  in  the  Federal  Register. 

(5)  Effective  January  1.  1995,  in  order  to  clarify  that  the  additional  duty 
provided  for  in  subheadings  9903.23.00  through  9903.23.35,  inclusive,  of 
the  HTS  shall  apply  to  new  member  states  of  the  European  Community, 
the  superior  text  to  those  subheadings  is  modified  as  provided  in  the  Annex 
to  this  proclamation.  The  USTR  is  authorized  to  alter  the  application  of 
the  increased  duties  imposed  by  Presidential  Proclamation  No.  5759.  as 
modified  herein,  by  further  modifying  the  superior  text  to  those  subheadings 
so  that  it  reflects  accurately  all  member  states  of  the  European  Community 
or  any  successor  organization.  Notice  of  any  such  modification  shall  be 
published  in  t!ie  Federal  Register, 

(6)  Whenever  the  rate  of  duty  in  the  general  subcolumn  of  rates  of  duty 
column  1  of  the  HTS  is  reduced  to  "Free",  all  rates  of  duty  set  forth 
in  the  special  subcolumn  of  column   1   shall  be  deleted   from  the  HTS. 

(7)  The  USTR,  the  Secretary  of  Agriculture,  and  the  Secretary  of  the  Treasury 
are  authorized  to  exercise  my  authority  under  the  statutes  cited  in  this 
proclamation  to  perform  certain  functions  to  implement  this  proclamation, 
as  assigned  to  them  in  the  Annex  to  this  proclamation. 

(8)  Paragraphs  (l)-(4).  (6).  and  (7)  shall  be  effective  on  January  1.  1995. 
unless  the  USTR  announces  prior  to  that  date  that  the  WTO  Agreement 
will  not  enter  into  force  on  that  date. 
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(9)  All  provisions  of  previous  proclamations  and  Executive  orders  that  are 
inconsistent  with  the  actions  taken  in  this  proclamation  are  superseded 
to  the  extent  of  such  inconsistency. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-third 
day  of  December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
four,  and  of  the  Independence  of  the  United  States  of  America  the  two 
hundred  and  nineteenth. 


O^TtUsAJU^AA  ^j\0^io^^ 
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Annex 


fection  A.   Modifications  to  the  Harmonized  Tariff  Schedule  of  the  United 
State, -3  ("HTS"). 

The  HTS  is  modified  as  provided  below,  with  bracketed  matter  included  to  assist 
in  the  understanding  of  proclaimed  modifications.   The  following  supersedes 
matter  in  the  HTS.   The  subheadings  and  superior  text  are  set  forth  in  colvunnar 
format,  and  material  in  such  columns  is  inserted  in  the  columns  of  the  HTS 
designated  "Keading/Subheading" ,  "Article  Description",  "Rates  of  Duty  1 
General",  "Rates  of  Duty  1  Special"  and  "Rates  of  Duty  2",  respectively. 

Fffoctive  with  respect  to  goods  entered,  or  withdrawn  from  warebouse  for 
cQT^.svmrition.  on  or  after  January  1.  1995  (except  as  otherwise  noted  in  this 
rection) . 


(1).   General  note  1  to  the  HTS  is  modified  by  (a)  inserting  after  "Goods"  in 
the  rote  title  the  phrase  "and  of  Vessel  Equipment^.  Parts  and  Repairs",  (b)  by 
inserting  after  "thereof"  the  phrase  ",  and  all  vessel  equipir.ents,  parts, 
r.aterials  and  repairs  covered  by  the  provisions  of  subchapter  y?Jlll    to  chapter 
ra  cf  this  schedule,",  and  (c)  by  deleting  "general  notes  3  through  13, 
inclucive."  and  by  inserting  "general  notes  3  through  lA ,  inclusive,  and 
general  note  16."  in  lieu  thereof. 

(2).   General  note  3(c)  is  modified  by: 

(a).   in  subdivision  (i)  inserting  iirimediately  after  "Andean  Trade 
Preferences  Act"  and  at  the  sane  level  of  indentation,  the  following: 

"Agrcecent  en  Trade  in  Pharmaceutical  Products K 

Uruguay  Round  Concessions  on  Intermediate  Chemicals  for  Dye.-; L" 

(b).   in  subdivision  (ii)  deleting  "general  notes  4  through  12"  and  by 
inserting  "general  notes  U    through  14"  in  lieu  thereof  and  by  deleting 
"provisions  of  subchapters  I  and  II"  and  by  inserting  "provisions  of 
Eubchcptcrs  I,  II  and  VII"  in  lieu  thereof. 

(c).   in  subdivision  (iii)  deleting  "general  notes  4  through  12"  and  by 
inserting  "general  notes  h    through  14"  in  lieu  thereof. 

(3).   General  note  4  is  modified  by: 

(a).   in  subdivision  (a)  the  lisr  of  non-independent  countries  and 
terr:..c-ries  is  modified  by  deleting  "Trust  Territory  of  the  Pacific  Islands 
(Pclcu)"  from  such  list. 
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Section 


(3).   (4on.): 

(b). 
text  th« 
subdiviqi 
of  text 


"The  foU( 
(I) 
(ii) 

( i  i  i ) 

(iv) 

<v) 


(vH) 
(viil) 


(c). 
set  out 


1515. 
2907. 
2908. 
2909. 
2914. 
2918. 
2918. 
2918. 
2918. 
2918. 
2935. 
2935. 
2936. 
2936. 
2936. 
2936. 
2936. 
2936. 


,30.40 
15.30 
20.08 
49.05 
61.00 
12.00 
13.10 
13.20 
13.30 
17.10 
00.30 
00.33 
10.00 
21.00 
22.00 
24.00 
25.00 
26.00 


Annex   (con.) 
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A.       (continued) 


in  subdivision   (c)    Inserting  after   the   end  of  the   first  sentence  of 

following  provisions,   with  the   remaining  existing  text  of  such 

on  to  appear  at  the  same  level  of  indentation  as  such  first  sentence 


ing  articles  my  not  be  designated  as  an  eligible  article  for  purposes  of  the  GSP: 
textile  and  apparel   articles  which  are  subject  to  textile  agreetnents; 
Matches,  except  as  determined  by  the  President  pursuant  tn  section  503(c)(1)(B)  of 
the  Trade  Act  of  1974,  as  amended; 
{■port -sensitive  electronic  articles; 
iiport -sensitive  steel  articles; 

footwear,   handbags,    luggage,   flat  goods,  work  gloves  and  leather  wearing  apparel, 
the  foregoing  which  were  not  eligible  articles  for  purposes  of  the  GSP  on  April  1, 
1984; 

import-sensitive  seairnanufactured  and  manufactured  glass  products; 

any  agricultural  product  of  chapters  2  through  52,    inclusive,   that  is  subject  to  a  tariff-rate 
quota,    if  entered  in  a  quantity  in  excess  of  the  in-quota  quantity  for  such  product;  and 
any  other  articles  which  the  President  determines  to  be  import -sensitive  in  the 
context  of  the  GSP." 

in  subdivision   (d)   deleting  the   following  provisions  and  the  countries 
opposite   them: 


India 
India 
^ndia 
India 

india 
ndia 
ndia 
India 
India 
ndia 
ndia 
ndia 
ndia 
ndia 
India 
ndia 
ndia 
ndia 


Geie 


(4) 
imported 
aircraft 
deleting 
has  been 


(5) 

(a). 
1806.10. 
thereof; 


General 


2936 
2936 
2936 
2937 
2937 
2937 
2937 
2937 
2937 
2939 
2939 
2939 
2939 
2939 
2939 
2939 
2941. 
2941. 


.27.00 
.28.00 
.90.00 
.10.00 
.21.00 
.22.00 
.29.00 
.91.00 
.92.10 
.10.50 
.30.00 
.50.00 
.60.00 
.70.00 
.90.10 
.90.50 
.10.20 
.30.00 


India 
India 
India 
India 
India 
India 
India 
India 
India 
India 
India 
India 
India 
India 
India 
India 
India 
India 


2ttl1 

2941 

2941. 

2941. 

3001. 

3001. 

3002. 

3003, 

3003. 

3003. 

3003, 

3004. 

3004, 

3004. 

3004. 

3004. 

3004. 

3004. 


40.00 
50.00 
90.10 
90.50 
10.00 
20.00 
90.10 
31.00 
39.10 
40.00 
90.00 
10.10 
20.00 
31.00 
32.00 
39.00 
40.00 
50.30 


India 
India 
India 
India 
India 
India 
India 
India 
India 
India 
India 
India 
India 
India 
India 
India 
India 
India 


3004, 
3005, 
3005, 
3005, 
3005, 
3006. 
3006, 
3006, 
3006, 
3407. 
3811. 
3811. 
4104. 
4104. 


50.50 
10.10 
10.50 
90.10 
90.50 
10.00 
40.00 
50.00 
60.00 
00.20 
11.10 
11.50 
10.20 
10.40 


India 

India 

India 

India 

India 

India 

India 

India 

India 

India 

IrKJia 

India 

Argentina 

Brazil; 

India 


ral  note   6   is  modified  by  deleting   "imported  article  has  been 
for  use   in  civil  aircraft"   and  inserting  "imported  article   is  a  civil 
or  has  been   imported  for  use   in  civil   aircraft"    in  lieu  thereof  and  by 
"that   the  article  has  been  approved"   and   inserting   "that  such  article 
approved"    in  lieu  thereof. 


note   7(d)    is  modified  by: 
in  subdivisions    (i)   and   (ii)   deleting   "1702.90.31,    1806.10.41, 
2,    and  2106.90.11"  and  inserting  "1702.90.20  and  2106.90.44"   in  lieu 
and 
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Scctlon  A.   (continued) 


(5).      (con.): 

(b).      deleting   "or"    at   the   end  of   subdivision    (ii),    by   deleting  the  period 
at   the   end  of   subdivision    (iii)    and   inserting   ";    or"    in  lieu   thereof,    and  by 
adding   in  nuiaerical   sequence    the    following  new   subdivision    (iv): 

"(iv)  8.-iy  agricultural  product  of  chapters  2  through  52,  inclusive,  that  is  subject  to  a 
tariff-rate  quota,  if  entered  in  a  quantity  in  excess  of  the  in-quota  quantity  for 
such  product." 

(6).      General  note    10(d)    is  modified  by   deleting   "and"    at   the   end  of 
-.ubdiviGion   (iv).    by  deleting  the   period  and   inserting   ";    and"    ac   the   end  of 
subdivision   (v) ,    and  by  adding   in  numerical    sequence    the   following  new 
subdivision    (vi) : 

"(vi)  any  agricultural  product  of  chapters  2  through  52,  inclusive,  that  is  subject  to  a 
tariff-rate  quota,  if  entered  in  a  quantity  in  excess  of  the  in-quota  quantity  for 
such  product." 

(7)        General  note   11(d)    is  modified  by: 

(^)        in   subdivision    (vii)    deleting   "1701.11.03.    1701.12.02.    1701.99.02. 
1702.90.32.    1806. 10. 4?,    and  2106.90.12"   and   inserting  "1701.11.50.    1701.12.50, 
1701.99.50i    1702.90.20,    and  2106.90.46"    in  lieu   thereof;    and 

(b) .      deleting   "or"    at   the  end  of  subdivision    (vii) .    by    inserting  "or"   at 
the   end  of  subdivision   (viii) .    and  by  adding  in  nucerical    sequence   the 
following  new  subdivision    (ix): 


'(is) 


any  agricultural  product  of  chapters  2  through  52,  inclusive,  that  is  subject  to  a 
tariff-rate  quota,  if  entered  in  a  quantity  in  excess  of  the  in-quota  quantity  for 


such  product." 


(8).   General  note  12  is  modified  by: 

(a)    in  subdivisions  (f)(iii)(A)  and  (f)(iii)(B)  deleting  "1901.90.31, 

1901.90.41  or  1901.90.81"  and  inserting  "1901  90.42  or  1901.90.44"  m 
lieu  thereof  wherever  it  appears. 


(I) 


in  subdivis 
inserting  " 
1901.20.05. 
1901.20.35. 
2106.90.13, 
"2106.90.03 
2106.90.26. 
2106.90.68. 
2106.90.80, 
2309.90.31" 
2309.90.22, 


ion  (f)(iii)(B)  deleting  "1901.10.10,  1901.20.10,"  and 
1901.10.15.  1901.10.30,  1901.10.35,  1901.10.40.  1901.10.45. 
1901.20.15.  1901.20.20,  1^^01.20.25,  1901.20.30. 
1901.20.40,"  in  lieu  thereof,  deleting  "2106.90.05, 
2106.90.41,  2106.90.51.  2106.90.61"  and  inserting 

2106.90.06.  2106.90.09.  2106.90.22,  2106.90.24. 
2106.90.28.  2106.90.62.  2106.90.64.  2106.90.66. 
2106.90.72,  2106.90.74.  2106.90.76,  2106.90.78, 
2106.90.82"  in  lieu  thereof  and  deleting  "2202.90.20  or 
and  inserting  "2202.90.22.  2202.90.24.  2202.90.28, 
2309.90.24  or  2309.90.28"  in  lieu  thereof. 


(c) 
(d) 


in  subdivision  (f)(iii)(C)  deleting  "2106.90.16,  2106.90.17"  and 
inserting  "2106.90.48.  2106.90.52"  in  lieu  thereof. 

in  subdivision  (f)(iv)  deleting  "2106.90.18"  and  inserting 
"2106  90.54"  in  lieu  thereof. 


1016 


Section 


(8).   (con.) 


(e) 


(f). 


^ 
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( continued) 


Section  A.   (continued) 


in  subdivision  (r)(v)(A)  deleting  "1901.10.10,  1901.20.10,  1901.90.31, 
1901.90.41  or  1901.90.81"  and  inserting  "1901.10.05,  1901.10.15, 
1901.10.30,  1901.10.35,  1901.10.40,  1901.10.45,  1901.20.02, 

1901.20.05,  1901.20.15,  1901.20.20,  1901.20.25,  1901.20.30, 
1901.20.35.  1901.20.40,  1901.90.42  or  1901.90.44"  in  lieu  thereof, 
deleting  "2106.90.05,  2106.90.13,  2106.90.16,  2106.90.17,  2106.90.18, 
2106.90.41,  2106.90.51,  2106.90.61"  and  inserting  "2106.90.03, 

2106.90.06,  2106.90.09,  2106.90.22,  2106.90.24,  2106.90.26, 
2106.90.28,  2106.90.48,  2106.90.52,  2106.90.54,  2106.90.62, 
2106.90.64,  2106.90.66,  2106.90.68,  2106.90.72,  2106.90.74, 
2106.90.76,  2106.90.78,  2106.90.80,  2106.90.82"  in  lieu  thereof,  and 
deleting  "2202.90.20"  and  inserting  "2202.90.22,  2202.90.24, 
2202.90.28"  in  lieu  thereof  and  deleting  "2309.90.31"  and  inserting 
"2309.90.22,  2309.90.24,  2309.90.28"  in  lieu  thereof. 

in  subdivision  (s)(i)(C)  deleting  "1806.10.42  or  2106.90.12"  and 
inserting  "1806.10.43,  1806.10.45,  1806.10.55,  1806.10.65,  1806.10.75 
or  2106.90.46"  in  lieu  thereof. 


(g) .   in  subdivision  (t) 

(ji)    for  chapter  4's  tariff  classification  rule,  deleting  "1901.90.31, 
1901.90.41  or  1901.90.81"  and  inserting  "1901.90.42  or 
1901.90.44"  in  lieu  thereof; 
(l|i)    for  chapter  18  tariff  classification  rule  2,  deleting  "1806.10.41 
'   or  1806.10.42"  and  inserting  "1806.10.45,  1806.10.55,  1806.10.65 
or  1806.10.75"  in  lieu  thereof; 
(ii]i)    for  chapter  19: 

(A)  tariff  classification  rule  1,  deleting  "item  1901.10,10"  and 
inserting  "items  1901.10.15,  1901.10.30,  1901.10.35, 

1901.10.40  or  1901.10.45"  in  lieu  thereof; 

(B)  tariff  classification  rule  3,  deleting  "item  1901.20.10"  and 
inserting  "items  1901.20.05, 
1901,20.25,  1901.20.30,  1901 
thereof; 

(C)  tariff  classification  rule  5, 

1901.90.41  or  1901.90.81"  and  inserting  "1901.90.42  or 
1901.90.44"  in  lieu  thereof; 

(ij^)    for  chapter  20  tariff  classification  rule  2,  deleting  "item 

2008.11,20"  and  inserting  "items  2008.11.25  or  2008,11.35"  in 
lieu  thereof; 
()/)    for  chapter  21: 

(A)  tariff  classification  rules  9  and  12,  deleting  "1901.90.31, 
1901.90.41  or  1901.90.81"  and  inserting  "1901.90  42  or 
1901.90.44"  in  lieu  thereof; 

(B)  tariff  classification  rule  10,  deleting  "2106.90,16  or 
2106.90.17"  and  inserting  "2106.90,46  or  2106.90,52"  in  lieu 
thereof;  .  . 


1901.20.15,  1901.20.20, 
20.35  or  1901.20.40"  in  lieu 

deleting  "1901.90.31, 


(vi) 


(vii) 


(viii) 


(iK) 


(X) 


(xi) 


(D) 


(0).   (con.): 

(g) .   in  subdivision  (t)  (con.): 
(v)    for  chapter  21  (con.): 

(C)  tariff  classification  rule  11(A)  and  11(B),  deleting 

"2106.90.18"  and  inserting  "2106,90.54"  in  lieu  thereof; 
tariff  classification  rule  12,  deleting  "2106.90.05, 
2106.90.13,  2106.90.41,  2106.90.51  or  2106.90.61"  and 
inserting  "2106.90.03,  2106.90.06,  2106.90.09,  2106.90.22, 
2106.90.24,  2106.90.26,  2106.90.28,  2106.90.62,  2106.90.64, 
2106.90.66,  2106.90.68.  2106.90.72,  2106.90.74.  2106.90.76, 
2106.90.78,  2106.90.80  or  2106.90.82"  in  lieu  thereof; 
for  chapter  22: 


(A) 


(B) 
(C) 


tariff  classification  rule  3,  deleting  "2106.90.16  or 
2106.90.17"  and  inserting  "2106.90.46  or  2106.90.52"  in  lieu 
thereof; 

tariff  classification  rule  4(A)  and  4(B),  deleting 
"2106.90.18"  and  inserting  "2106.90.54"  in  lieu  thereof; 
tariff  classification  rule  5,  deleting  "or  2202.90.20"  and 
inserting  ",  2202.90.24  or  2202.90.28"  in  lieu  thereof  and 
deleting  "1901.90.31,  1901.90.41  or  1901.90.81"  and  inserting 
"1901.90.42  or  1901.90.44"  in  lieu  thereof; 
for  chapter  23  tariff  classification  rule  3,  deleting  "item 
2309.90.31"  and  inserting  "items  2309.90.24  or  2309.90.28"  in 
lieu  thereof  and  deleting  "1901.90.31,  1901.90.41  or  1901.90.81" 
and  inserting  "1901.90.42  or  1901.90.44"  in  lieu  thereof; 
for  chapter  42  tariff  classification  rules  3,  5,  7  and  9. 
deleting  "5907.00.20"  and  inserting  "5907.00.05,  5907.00.15"  in 
lieu  thereof; 
for  chapter  61: 

(A)  tariff  classification  rule  6,  deleting  "item  6103.19.40''  and 
inserting  "items  6103.19.60  or  6103.19.90"  in  lieu  thereof; 

(B)  tariff  classification  rule  10,  deleting  "item  6103.39.20"  and 
inserting  "items  6103.39.40  or  6103.39.80"  in  lieu  thereof; 

(C)  tariff  classification  rule  14,  deleting  "item  6104.19.20"  and 
inserting  "items  6104.19.40  or  6104.19.80"  in  lieu  thereof; 

(D)  tariff  classification  rule  22,  deleting  "item  6104.59.20"  and 
inserting  "items  6104.59.40  or  6104.59.80"  in  lieu  thereof. 

for  chapter  62: 

tariff  classification  rule  10.  deleting  "item  6203.19.40"  and 
inserting  "items  6203.19.50  or  6203.19.90"  in  lieu  thereof; 
tariff  classification  rule  14,  deleting  "itea  6203.39.40"  and 
inserting  "items  6203.39.50  or  6203.39.90"  in  lieu  thereof, 
tariff  classification  rule  18.  deleting  "item  6204.19.30"  and 
inserting  "items  6204.19.40  or  6204.19.80"  in  lieu  thereof. 

for  chapter  85: 

(A)  tariff  classification  rules  1(A)  and  (B) ,  deleting  "or 

0503,00.55"  snd  inserting  ",  8503.00.45  or  8503.00.65"  In 
lieu  thereof; 


(A) 
(B) 
(C) 
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Section  A.   (continued) 
(8).   (cm.) 


. 


(9).   Th4 

16,  17 
insertinj 


in  subdivision  (t)  (con.): 
(xj.)    for  chapter  85  (con.): 

(B)  tariff  classification  rule  84,  deleting  "8528.10.14  or 
8528.10.18"  and  inserting  "8528.10.11,  8528.10.13,  8528.10.17 
or  8528.10.19"  in  lieu  thereof; 

(C)  tariff  classification  rule  86,  deleting  "8529.10.38"  and 
inserting  "8528.10.38"  in  lieu  thereof; 

(D)  tariff  classification  rules  87(A)  and  (B) ,  deleting 
"8540.11.40"  and  inserting  "8540.11.44,  8540.11,48"  in  lieu 
thereof; 

(E)  tariff  classification  rules  88(A)  and  (B) ,  deleting 
"8540.12.10,  8540.12.50"  and  inserting  "8540.12.20, 
8540.12.70"  in  lieu  thereof; 

(F)  tariff  classification  rule  89,  deleting  "8528.10.64  or 
8528.10.68"  and  inserting  "8528.10.61,  8528.10.63,  8528.10.67 
or  8528.10.69"  in  lieu  thereof; 

(G)  tariff  classification  rules  100(A)  and  (B) ,  deleting 
"8529.90.79"  and  inserting  "8529.90.78,  8529.90.81"  in  lieu 
thereof; 

(H)  tariff  classification  rule  126, 

and  inserting  "items  8540.11.24 

thereof; 
(I)  tariff  classification  rule  128, 

and  inserting  "items  8540.11.44 

thereof; 
(xi^)    for  chapter  90: 

(A)  chapter  rule  3,  deleting  "item  9009.90.40  covers 
inserting  "items  9009.90.10  and  9009.90.30  cover 
thereof; 

(B)  tariff  classification  rule  23,  deleting  "item  9009.90.40  from 
tariff  item  9009.90.80"  and  inserting  "items  9009.90.10  or 
9009.90.30  from  tariff  items  9009.90.50  or  9009.90.70"  in 
lieu  thereof,  and  deleting  "chapter  note"  and  inserting 
"chapter  rule"  in  lieu  thereof. 

general  notes  are  modified  by  renumbering  general  notes  13,  14,  15, 

18  as  general  notes  16,  17,  18,  19,  20  and  21,  respectively,  and 
new  general  notes  13,  14  and  15  as  follows: 


appear: 
classi 
that  stich 
phannaceut 


(INN) 

suKi 
classi 


deleting  "item  8540.11.. 20" 
or  8540.11.28"  in  lieu 

deleting  "item  8540.11.40" 
or  8540.11.48"  in  lieu 


and 

in  lieu 


and 


"13.  Pharmaceutical  products.  Whenever  a  rate  of  duty  of  "Free"  fotlOMed  by  the  synt)ol  "K"   in  parentheses 


x<s 


in  the  "Special"  subcolunn  for  a  heading  or  subheading,  any  product  (by  whatever  name  known) 
iable  in  such  provision  (and  not  dutiable  under  colunn  Z)   shall  be  entered  free  of  duty,  provided 
product  is  included  in  the  pharmaceutical  appendix  to  the  tariff  schedule.  Products  in  the 
ical  appendix  include  the  salts,  esters  and  hydrates  of  the  International  Non- proprietary  Name 
oducts  enumerated  in  table  1  of  the  appendix  that  contain  in  their  names  any  of  the  prefixes  or 

listed  in  table  2  of  the  appendix,  provided  that  any  such  salt,  ester  or  hydrate  is 
iable  in  the  same  6-digit  tariff  provision  as  the  relevant  product  enunerated  in  table  1. 
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Section  A.   (continued) 

(9).   (con.): 

U.  Interwediate  chewicals  for  dvet.  Uhenever  •  rate  of  duty  of  -free-  foiloHed  by  the  syibol  "l-  in 

parentheses  appears  in  the  "Special-  subcolt«n  for  a  heading  or  subheadina,  any  product  clawifiable  In 
such  provision  (and  not  dutiable  i«ler  colum  2)  shall  be  entered  free  of  <*Jty,  provided  that  such 
product  is  listed  in  the  intermediate  chemicals  for  dyes  appendix  to  the  tariff  acheAjle. 

15.  Uhenever  any  agricultural  product  of  chapters  2  through  52,  inclusive,  is  of  a  type  (i)  stfcject  to  a 
tariff-rate  quota  and  (ii)  subject  to  the  provisions  of  subchapter  IV  of  chapter  99,  entries  of  such 
products  described  in  this  note  shall  not  be  counted  against  the  quantity  specified  as  the  ln-<»jota 
quantity  for  any  such  product  In  such  chapters 


(a) 
(b) 

(c) 


(d> 


(e) 


such  products  inported  by  or  for  the  account  of  any  agency  of  the  U.S.  Goverrwent; 

such  products  inported  for  the  personal  use  of  the  importer,  provided  that  the  net  quantity  of 

such  product  in  any  one  shipment  does  not  exceed  5  kilograms; 

such  products,  which  will  not  ent^r  the  coorterce  of  the  United  States,  imported  as  sanples  for 

takir«  orders,  for  exhibition,  display  or  sawpling  at  a  trade  fair,  for  research,  for  use  by 

enbassies  of  foreign  goverrwents  or  for  testing  of  equipment,  provided  that  written  approval  of 

the  Secretary  of  Agriculture  or  his  designated  representative  (USOA)  is  presented  at  the  time  of 

blended  syri^js  containing  sugars  derived  from  sugar  cane  or  sugar  beets,  capable  of  being  further 
processed  or  mixed  with  similar  or  other  ingredients,  and  not  prepared  for  marketing  to  the 
ultimate  consuner  in  the  identical  form  end  package  in  which  imported,  provided  that,  sU)ject  to 
the  approval  of  the  Foreign  Trade  Zones  Board,  such  syri^  are  manufactured  in  and  entered  from  a 
U.S.  foreign  trade  tone  by  a  foreign  trade  zone  user  **>ose  facilities  were  in  operation  on  Jtfw 
1,  1990,  to  the  extent  that  the  annual  quantity  entered  into  the  customs  territory  from  such  zone 
does  not  contain  a  quantity  of  sugar  of  nondomestic  origin  greater  than  that  authorized  by  the 
Foreign  Trade  Zones  Board  for  processing  in  the  zones  Airing  calendar  year  1985;  and 
cotton  entered  uider  the  provisions  of  U.S  note  6  to  subchapter  III  of  chapter  99  and  siiaheadings 
9903.52.00  throu^  9903.52.20,  Inclusive. 

In  applying  to  USOA  for  approval  under  subdivision  (c)  of  this  note,  the  importer  wjst  identify  the 
product,  quantity  and  intended  use  of  the  goods  for  which  exemption  is  sought.  USOA  may  seek  additional 
information  and  specify  such  conditions  of  entry  as  It  deems  necessary  to  ensure  that  the  product  will 
not  enter  the  comaerce  of  the  United  States. 

The  Secretary  of  the  Agriculture  shall  carry  out  the  provisions  of  this  note  in  consultation  with  the 
United  States  Trade  Representative.- 

(10).   The  additional  U.S.  notes  to  chapter  2  are  modified  by  inserting  the 
following  additional  U.S.  note  3  in  numerical  sequence: 

-3   The  aggregate  quantity  of  beef,  entered  under  subheadings  0201.10.10,  0201.20.10,  0201.20.30, 
0201.20.50,  0201.30.10,  0201.30.30,  0201.30.50,  0202.10.10.  0202.20.10,  0202.20.30,  0202.20.50, 
0202.30.10,  0202.50.30  and  0202.50.50  in  any  calendar  year  shall  not  exceed  the  <]M>ntltles  specified  In 
this  note. 


Quantity 

(metric  ton) 

Canada 

No  limit 

Mexico 

No  limit 

Australia 

378,214 

New  Zealand 

213,402 

Japan 

200 

Other  comtrles  or  areas 

64.805 

Inports  uider  these  provisions  are  subject  to  regulations  issued  by  the  United  States  Trade 
Representative.- 


1C23 


Section 

(ll)(a) 
0201.30 
prcccdii 
arc   sup 


"0201.10 
0201. 10. 


0 


0201. 1C  1 


0201.10.51 


G201.20  o; 


C2C1   20  W 


ClO'i. 20.06 


CZOI.EO. iQ 


0201.20.10 


05:01.20  :o 


0201.23.80 


Federal  Register  /  Vol.  60,  No.  2  /  Wednesday,  January  4,  1995  /  Presidential  Documents 


Annex    (con. ) 
-8- 


( continued) 


Subheadings   0201.10.00,    0201.20.20,    0201.20.40,    0201.20.60, 
20,    0201.30.40   and  0201.30.60   and   the   superior   text    imraediatcly 
g  subheading  0201.20.20   and   inunediately  preceding   subheading  0201    30. kO 
reeded   and   the    following  provisions    inserted   in  numerical    sequence: 

Weat  of  bev'inc  eniiaals,   fresh  or  chilled:] 
Carcassss  e.-icJ  half-carcassss: 

Described  in  general   rate  15  of   the 

tariff  £.ch9dulc  and  enterod  pursuant 

to  its  previsions .., 4,4c/fc9 


Free  (CA,E-, >L.J,        ll.ZC/kg 
MX) 


Dctcribcd  in  edditional  U.S.   rote  5 
to  tNJc  rhspter  and  e.-itsrcd  pursuant 
to  i  fs  prcv  i  s i ens 


4.4c/kg 


rrcc  (C;,.G'  /iL.J, 
HX) 


Other [Eoc  EECticn   Tree  («X) 


1-  ^C/IC5 


n  Yl" 


D  to  this 

Aa-.c.tJ 


ICthsr  cuts  Hith  bone  in:] 

"Described  in  general  rote  IS  cf  the 
tariff  schedule  and  entcre-d  pj.-suant 
to  its  provisions: 
FroesGsed: 

High-quality  tecf  cfir-.  .  .  . 


Other. 


i.% 


io;' 


HX) 
kiX) 


Other.. . I.  U/V."} 

Described  in  additionsl  U.S.  r.cte  5 
to  this  chapter  and  onterco"  |x.Tsuent 
to  its  proi.'i£ions: 
Processed: 

Kigh-quality  bscf  cute.......  i,% 


Other.................. 10% 

Other. «,<,G/kg 


Free  (CA,C-,  ?!.,.«, 
MX) 


Free  (CA,E-, !L.J, 
MX) 

Free  (CA.E^,  IL,.', 
MX) 

Free  (CA,E'^,  IL,  J, 
MX) 


ir.2c/ks 


20-,; 


cOT 


Other . [Sec  cccticn   Free  (MX) 

r  '.c  l^.is 

An.-.e,-.] 


1?.2e/kg 


51.13C=» 
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Section  A.   (continued) 

(11) (a).   (con.): 

Pteat  of  bovine  animals,  fresh  or  chilled:] 
[Boneless:] 

'Described  in  ganerel  note  15  of  the 
tariff  schedule  and  entered  pursuant 
to  its  provisions: 
Processed: 

0201.30.02  High-quality  beef  cuts *X  Free  (CA,E*,lt,J,   20X 

MX) 

0201.30.04  Other 10X         Free  (CA,E«,IL,.J,   20X 

MX) 

0201.30.06        ^     Other A.4</kg      Free  (CA,E*,It,J,   13.2c/kg 

MX) 

Described  in  additional  U.S.  note  3 
to  this  chapter  and  entered  pursuant 
to  its  provisions: 
Processed: 

0201,30.10  High-quality  beef  cuts (,%  Free  <CA,E*,IL,J,   20X 

MX) 

0201.30.30  Other 10X         Free  (CA,E».IL,J,   20X 

MX) 

0201.30.50  Other 4.4«/kg      Free  (CA.E«,It.J,   13.2«/k9 

MX) 

0201.30.80  Other [See  section       Free  (MX)  31. IX" 

0  to  this 

Annex]  ^ 

(b) .      Conforming  change:      The  article  description  for  subheading  9903.23.00 
is  modified  by  deleting   "0201.30.60  or  0202.30.60"   and  inserting  "0201.30.06, 
0201.30.50.    0202.30.06   or  0202.30.50"    in  lieu  thereof. 

(12).      Subheadings   0202.10.00,    0202.20.20.    0202.20.40.    0202.20.60.    0202.30.20. 
0202.30.40  and  0202.30.60  and  the  superior   text   immediately  preceding 
iUDiieading  0202.20.20  and  immediately  preceding  0202.30.20  are   superseded  and 
ti*e   .following  provisions   inserted  in  numerical   sequence. 

[Meat  of  bovine  animals,   frozen:] 
"0202.10  Carcasses  and  half-carcasses: 

0202.10.05  Described  in  general  note  15  of  the 

tariff  schedule  and  entered  pursuant 

to  its  provisions 4.4«/kg  Free  {CA,E*,IL,J,       13.2</kg 

MX) 

0202.10.10  Described  in  additional  U.S.  note  3 

to  this  chapter  and  entered  pursuant 

to  its  provisions 4.4«/kg      Free  (CA,E«,IL,J,   13.2</kg 

MX) 

0202.10.50  Other [See  section      Free  (MX)  31. IX" 

0  to  this 
Annex] 


1021 


1022 


Section 


A.       (continued) 


(12).      (con.): 


0202.20.02 


0202.20.04 


0202.20.06 


0202.20.10 


0202.20.30 


0202.20.50 


0202.20.80 


0202.30.02 


0202.30.04 


0202.30.06 


0202.30.10 


0202.30.30 


0202.30.50 


0202.30.80 
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Oteat  of  bovirte  animals,  frozen:] 
[Other  cuts  with  bone  in:] 

"Described  in  general  note  15  of  the 
tariff  schedule  and  entered  pursuant 
to  its  provisions: 
Processed: 

High-quality  beef  cuts 4X 

Other 10X 

Other 4.4«/kg 

Described  in  additional  U.S.  note  3 
to  this  chapter  and  entered  pursuant 
to  its  provisions: 
Processed: 

High-quality  beef  cuts UX 

Other 10X 

Other 4 .4</kg 

Other [See  section 

D  to  this 
Annex] 
[Boneless:] 

"Described  in  general  note  15  of  the 
tariff  schedule  and  entered  pursuant 
to  its  provisions: 
Processed: 

High-quality  beef  cuts 4X 

Other 10X 

Other 4 .4«/kg 

Described  in  additional  U.S.  note  3 
to  this  chapter  and  entered  pursuant 
to  its  provisions: 
Processed: 

High-quality  beef  cuts 4X 

Other 10X 

Other 4.4c/kg 

Other [See  section 

D  to  this 
Annex] 


Free  (CA,E*,IL,J,   20X 
NX) 

Free  (CA,E*,1L,J,   20X 
NX) 

Free  (CA,E*.IL,J,   1S.2c/kg 
MX) 


Free  (CA,E«.IL,J,   20X 
NX) 

Free  (CA,E*,IL,J,   20X 
MX) 

Free  (CA,E*,1L.J,   13.2«/kg 
MX) 


Free  (NX) 


31. IX" 


Free  (CA,E«,IL,J.   20X 
MX) 

Free  (CA,E«,IL.J,   20X 
MX) 

Free  (CA,E*,IL,J,   13.2«/kg 
MX) 


Free  (CA.E*,IL,J,   20X 
NX) 

Free  (CA,E*.1L,J,   20X 
NX) 

Free  (CA,E*,IL,J,   13.2€/kg 
MX) 


Free  (MX) 


31. IX" 
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(13).   The  additional  U.S.  notes  to  chapter  k   are  modified  by  deleting 
additional  U.S.  notes  1,  2,  3  and  4  and  by  inserting  the  following  additional 
U.S.  notes  in  lieu  thereof: 

"1.   For  the  purposes  of  this  schedule,  the  term  "dairy  products  described  in  additional  U.S.  note  1  to 
chapter  4"  nc-ans  any  of  the  following  goods:  matted  milk,  and  articles  of  milk  or  crean  (except  (a) 
white  chocolate  and  (b)  inedible  dried  milk  powders  certified  to  be  used  for  calibrating  infrared  milk 
analyzers);  articles  containing  over  5.5  percent  by  weight  of  butterfat  which  are  suitable  for  use  as 
iiTgredients  in  the  coonercial  production  of  edible  articles;  or,  dried  milk,  whey  and  buttermilk  (of  the 
type  provided  for  in  subheadings  0402.10,  0402.21,  0403.90  or  0404.10)  which  contains  not  over  5.5 
percent  by  weight  of  butterfat  and  which  is  mixed  with  other  ingredients,  including  but  not  limited  to 
sugar,  if  such  mixtures  contain  over  16  percent  milk  solids  by  weight,  are  capable  of  being  further 
processed  or  mixed  with  similar  or  other  ingredients  and  are  not  prepared  for  marketing  to  the  ultiiMte 
consuner  in  the  identical  form  and  package  in  which  imported. 

For  the  purposes  of  this  scheAile,  the  term  "EC  12"  means  the  product  of  Belgiua,  Denaark,  France,  the 
Federal  Repii)lic  of  Germany,  Greece,  Ireland,  Italy,  Luxe«Bbourg,  the  Netherlands,  Portugal.  Spain'  or 
the  United  Kingdom.  ' 

For  the  purposes  of  this  chapter,  the  term  "soft  ripened  cow's  milk  cheese"  means  cheese  which: 

(a)  Has  o  prominent  crust  formed  on  the  exterior  surface  as  o  result  of  curing  or  ripening  by 
biological  curing  agents  such  as  molds,  yeasts  or  other  microorganisms; 

(b)  Visibly  cures  or  ripens  from  the  surface  toward  the  center; 

(c)  Has  0  fat  content  by  weight  (on  o  moisture-free  basis)  of  not  less  than  50  percent;  and 

(d)  Has  o  moisture  content  (calculated  by  weight  of  the  non-fatty  matter)  of  not  less  than  65 
percent,  but  does  not  include  cheese  with  mold  distributed  throughout  its  interior. 


2. 


4. 


For  the  purposes  of  this  chapter,  unless  the  context  otherwise  requires-- 

(a)    the  term  "capable  of  being  processed  or  mixed  with  similar  or  other  ingredients" 


cans  that  the 


(b) 


<c) 


imported  pro<Ajct  is  in  such  condition  or  container  as  to  be  subject  to  any  additional 

preparation,  treatment  or  manufacture  or  be  blended  or  combined  with  any  additional  ingredient, 

including  water  or  any  other  liquid,  other  than  processing  or  mixing  with  other  ingredients 

performed  by  the  ultimate  consumer  prior  to  consumption  of  the  product; 

the  term  "prepared  for  marketing  to  the  ultimate  constjuer  in  the  identical  form  and  package  in 

which  inoorted"  means  that  the  product  is  imported  in  packaging  of  such  sizes  and  labelling  as  to 

be  readily  identifiable  as  being  intended  for  retail  sale  to  the  ultimate  consuner  without  any 

alteration  in  the  form  of  the  product  or  its  packaging;  and 

the  term  "ultimate  consumer"  does  not  include  institutions  such  as  hospitals,  prisons  and 

military  establishments  or  food  service  establishments  such  as  restaurants,  hotels,  bars  or 

bakeries. 


The  aggregate  quantity  of  milk  and  cream,  fluid  or  frozen,  fresh  or  sour,  containing  over  6  percent  but 
not  over  45  percent  by  weight  of  butterfat,  the  foregoing  goods  entered  under  subheadings  0401.30.05  and 
0403.90,04  in  any  calendar  year  shall  not  exceed  5,727,940  liters  (imports  from  Mexico  shall  not  be 
permitted  or  included  under  the  aforementioned  quantitative  limitation  and  no  such  articles  shall  be 
classifiable  therein). 

Of  the  quantitative  limitations  provided  for  in  this  note.  New  Zealand  shall  have  access  to  a  quantity 
of  not  less  than  5,678,117  liters. 

The  aggregate  quantity  of  butter,  and  fresh  or  sour  cream  containing  over  45  percent  by  weight  of 
butterfat,  the  foregoing  goods  entered  under  subheadings  0401.30.50,  0403.90.74  and  0405.00.20  in  any 
calendar  year  shall  not  exceed  3,977,000  kilograms  (imports  from  Mexico  shall  not  be  permitted  or 
included  under  the  aforementioned  quantitative  limitation  and  no  such  articles  shall  be  classifiable 
therein). 

Imports  tJTder  these  provisions  require  iaport  licenses,  in  accordance  with  terms  and  conditions  provided 
in  regulations  issued  by  the  Secretary  of  Agrfculture,  svijject  to  the  approval  of  the  United  States 
Trade  "epresentalive  (USTR).  The  regulations  may  provide  for  the  reallocation  «Bong  supplying  coi*itries 
or  areas  of  unfilled  quantities,  subject  to  USTR  approval. 


IMI 
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Section  ^.   (continued) 


(13).   ( 


:on. ) : 


10. 


The  oghregate  quantity  of  dried  jnilk,  whether  or  not  containing  added  sugar  or  other  sweetening  matter, 
entaroi  under  subheadings  (K02.10.10  and  (K02.Z1.05  in  any  calendar  year  shall  not  exceed  1,261,000 
kilogrjms  (irnxjrts  from  Mexico  shall  not  be  permitted  or  included  under  the  aforementioned  quantitative 
limiration  and  no  such  articles  shall  be  classifiable  therein). 


Impo: 
in 
Trade 
or  c 


egj 


LnJer  these  provisions  require  iotport  licenses,  in  accordance  with  terms  and  conditions  provided 
lations  issued  by  the  Secretary  of  Agriculture,  subject  to  the  approval  of  the  United  States 
Jep;-esentative  (USTR).  The  regulations  may  provide  for  the  reallocation  among  supplying  countries 
of  unfilled  quantities,  subject  to  USTR  approval. 


a  IS 


The 

suestefi 

eel 

tmder 


OSi 


lend  ir 


regate  quantity  of  dried  milk  and  dried  cream,  whether  or  not  containing  odded  sugar  or  other 
ing  matter,  the  foregoing  goods  entered  under  subheadings  0402.21.30  and  0403.90.51  in  any 

year  shall  not  exceed  371,300  kilograms  (imports  from  Mexico  shall  not  be  permitted  or  included 
the  aforementioned  quantitative  limitation  and  no  such  articles  shall  be  classifiable  therein). 


in 
Trade 
or  or 


t} 


reg  J 


under  these  provisions  require  import  licenses,  in  accordance  with  terms  and  conditions  provided 
lalions  issued  by  the  Secretary  of  Agriculture,  subject  to  the  approval  of  the  United  States 
Representative  (USTR).  The  regulations  may  provide  for  the  reallocation  among  supplying  countries 
of  unfilled  quantities,  subject  to  USTR  approval. 


dDS 


The  0 
syec 
cal 
under 


a^regate  quantity  of  dried  milk  and  dried  cream,  whether  or  not  containing  added  sugar  or  other 
ing  matter,  the  foregoing  goods  entered  under  subheadings  0402.21.75  and  0403.90.61  in  any 
r  year  shall  not  exceed  99,500  kilograms  (imports  from  Mexico  shall  not  be  permitted  or  Included 
the  aforementioned  quantitative  limitation  and  no  such  articles  shall  be  classifiable  therein). 


erdi 


The 

subhead 

1704 

1901 

year 

the 


agj* 


.9) 
.9) 

si 


Of  the] 
not  I 
of  not 


Annex  (con.) 
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cgate  quantity  of  dairy  products  described  in  additional  U.S.  note  1  to  chapter  4,  entered  under 
ings  0402.29.10,  0402.99.70,  0403.10.10,  0403.90.90,  0404.10.11,  0404.90.30.  1517.90.50, 
.54,  1806.20.81,  1806.32.60,  1806.90.05,  1901.10.35,  1901.10.80,  1901.20.05,  1901.20.45, 
.42,  1901.90.46,  2105.00.30,  2106.90.06,  2106.90.64,  2106.90.85  and  2202.90.24  in  any  calendar 
all  not  exceed  1,905,000  kilograms  (imports  from  Mexico  shall  not  be  permitted  or  included  under 
aforementioned  quantitative  limitation  and  no  such  articles  shall  be  classifiable  therein). 


eis 


quantitative  limitations  provided  for  in  this  note,  Australia  shall  have  access  to  o  quantity  of 
than  1,016,046  kilograms,  and  Belgiun  and  Denmark  (aggregated)  shall  have  access  to  o  quantity 
less  than  154,221  kilograms. 


Federal  Register  /  Vol.  60,  No.  2  /  Wednesday.  January  4,  1995  /  Presidential  Documents        1025 


Annex   (con. ) 
-13- 


Section  A.   (continued) 
(13).   (con.): 


11. 


13. 


14. 


The  aggregate  quantity  of  milk  and  cream,  cortdensed  or  evaporated,  the  foregoing  goods  entered  inder 
subheadings  0402.91.10,  0402.91.30,  0402.99.10  and  0402.99.30  in  any  calendar  year  shall  not  exceed 
2,857,300  kilograms  (inports  from  Mexico  shall  not  be  permitted  or  included  under  the  aforementioned 
quantitative  limitation  and  no  such  articles  shall  be  classifiable  therein). 

Of  the  quantitative  limitations  provided  for  in  this  note,  the  countries  listed  below  shall  have  access 
to  not  less  than  the  quantities  specified  below: 

Quantity 
(kg) 


Australia: 
condensed,  in  airtight  containers 

Canada: 
evaporated,  in  airtight  containers 
condensed,  in  airtight  containers 
other  condensed 

Denmark: 
evaporated,  in  airtight  containers 
condensed,  in  airtight  containers 

Germany: 
evaporated,  in  airtight  containers 

Netherlands: 
evaporated,  in  airtight  containers 
condensed,  in  airtight  containers 


91,625 


31,751 

994,274 

2,267 


4,989 
605,092 


9,979 


548,393 
153,314 


12.  The  aggregate  quantity  of  dried  milk,  dried  cream  and  dried  whey,  the  foregoing  whether  or  not 
containing  added  sugar  or  other  sweetening  matter  and  entered  under  subheadings  0403.90.41  and 
0404.10.50  in  any  calendar  year  shall  not  exceed  296,000  kilograms  (imports  from  Mexico  shall  not  be 
permitted  or  included  tnder  the  aforementioned  quantitative  limitation  and  no  such  articles  shall  be 
classifiable  therein). 

Imports  under  these  provisions  not  in  excess  of  224,981  kilograms  in  any  calendar  year  require  import 
licenses,  in  accordance  with  terms  and  conditions  provided  in  regulations  issued  by  the  Secretary  of 
Agriculture,  subject  to  the  approval  of  the  United  States  Trade  Representative  (USTR).  The  regulations 
may  provide  for  the  reallocation  among  supplying  countries  or  areas  of  unfilled  quantities,  subject  to 
USTR  approval. 

For  purposes  of  subheading  0404.90.10,  the  term  "milk  protein  concentrate*  means  any  conplete  milk 
protein  (casein  plus  lactalbunin)  concentrate  that  is  40  percent  or  more  protein  by  weight. 

The  aggregate  quantity  of  butter  substitutes  containing  over  45  percent  by  weight  of  butterfat,  entered 
under  subheadings  0405.00.60,  2106.90.24  and  2106.90.34  and  butter  oil  however  provided  for  in  this 
schedile  in  any  calendar  year  shall  not  exceed  3,480,500  kilograms  (imports  from  Mexico  shall  not  be 
permitted  or  included  under  the  aforementioned  quantitative  limitation  and  no  such  articles  shall  be 
classifiable  therein). 

Imports  i#ider  these  provisions  require  import  licenses,  in  accordance  with  terms  and  conditions  provided 
in  regulations  issued  by  the  Secretary  of  Agriculture,  subject  to  the  approval  of  the  United  States 
Trade  Representative  (USTR).  The  regulations  may  provide  for  the  reallocation  among  si^jplying  cocrtries 
or  areas  of  unfilled  quantities,  subject  to  USTR  approval. 

15.  No  allowance  in  weight  shall  be  made  for  inedible,  not  readily  removable,  protective  coverings  of 
cheese. 


1026 


Section 


(13). 

16.     The 
milk; 
or  I 
in 


[con.): 


17. 


subhead 
unde 


j^gregate  quantity  of  cheeses  and  substitutes  for  cheese  (except  <i)  cheese  not  containing  cow'c 

(ii)  E3ft  ripened  cow'g  n.illc  cheese;  (iii)  cheese  (except  cottage  cheese)  containing  0.5  percent 

(^s  by  ueigSt  of  butterfot;  ond,  (iv)  articles  uithin  the  scope  of  other  import  quotas  provided  for 

itional  U.S.  notes  17  through  25,  inclusive,  to  this  chapter),  the  foregoing  goods  entered  under 

ings  0406.10.04,  0406.10.84,  0406.20.89,  0406.30.89  and  0406.90.95  in  cny  calendar  year  shall  r.ot 

the  quantities  specified  in  this  note  (imports  from  Mexico  shall  not  be  permitted  or  included 

the  cfof eflienticned  quantitative  limitation  ond  no  such  articles  shall  be  classificblc  therein). 


th? 


Of 
quant 
for  I 


Inporjt 
in  r 
Trade 
or 


t;-c- 

under 
0406 
Mexi 
orti 


Iittpor  t 
in 
Trade 
or 
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Sectlon  A.   (continued) 


(13).   (con.) 


18   (a) 


The  aggcegate  quantity  of  Cheddar  cheese  and  of  cheese  and  substitutes  for  cheese  containing,  or 
processed  from,  Cheddar  cheese,  the  foregoing  goods  entered  under  subheadings  0406.10.24, 
0406.20.31,  0406.20.65,  0406.30.24,  0406.30.65,  0406.90.08  and  0406.90.76  in  any  calendar  year 
shall  not  exceed  the  quantities  specified  in  this  note  (isfx>rts  fron  Mexico  shall  not  be 
pemitted  or  included  under  the  aforementioned  quantitative  limitation  and  no  such  articles  shall 
be  classifiable  therein). 


Quant  i  Tv 

(kg) 

Argentina 

100.000 

Australia 

1,591,667 

Austria 

7'.  1,000 

Car^da 

1,141,000 

Costa  Rica 

1,000,000 

Czech  Republic 

200,000 

EC  12 

20,756.000 

Finland 

1,300,000 

Iceland 

323,000 

Israel 

673,000 

Heu  Zeatard 

11.3?2,000 

Norway 

150,000 

Poland 

1,236,224 

Swtden 

1,059,000 

Si*i  tzsrlond 

1,303,333 

Slovak  Republic 

600.000 

Urusua/ 

250,000 

Other  countries  or  areas 

201,635 

Any  country 

100,000 

Quantity 

(kg) 

Australia 

1.408,333 

Canada 

833,417 

Chile 

36,667 

Czech  Republic 

50,000 

EC  12 

429,667 

New  Zealand 

3,950.000 

Other  countries  or  areas 

139,889 

Any  country 

100,000 

quentitative  limitations  provided  for  in  this  note  for  the  EC  12,  Portugal  shall  have  access  to  a 
ity  of  not  less  than  353,000  kilograms;  of  the  quantitative  limitations  provided  for  in  this  note 
jrael,  no  more  than  160,000  kilograms  shall  contain  more  than  3  percent  by  weight  of  butterfat. 


or  ias 


s  under  these  provisions  require  import  licenses,  in  accordance  with  terms  and  conditions  provided 

ations  issued  by  the  Secretary  of  Agriculture,  subject  to  the  approval  of  the  United  States 
Representative  (USTR).  The  regulations  may  provide  for  the  reallocation  among  supplying  countries 
of  unfilled  quantities,  siiiject  to  USTR  approval. 


ejul 


(b)  Except  as  provided  in  (c),  iaports  under  these  provisions  require  iaport  licenses,  in  accordance 
with  terms  and  conditions  provided  in  regulations  issued  by  the  Secretary  of  Agriculture,  s*i>jecl 
to  the  approval  of  the  United  States  Trade  Representative  (USTR).  The  regulations  may  provide 
for  the  reallocation  anong  supplying  countries  or  areas  of  unfilled  quantities,  siAject  to  USTV 
approval. 

(c)  No  license  shall  be  required  under  subheadings  (K06.20.31  and  0406.90.08  for  an  aggregate 
quantity  of  up  to  833,417  kilograms  per  quota  year  of  natiral  Cheddar  cheese,  the  product  of 
Canada,  which  ttas  made  from  unpasteurized  milk  and  aged  not  less  than  9  months,  and  which  prior 
to  exportation  has  been  certified  as  meeting  such  requirements  by  an  official  of  the  Canadian 
goverment. 

The  aggregate  quantity  of  American-type  cheese,  including  Colby,  washed  curd  and  granular  cheese  (but 
not  including  Cheddar  cheese),  and  of  cheese  and  substitutes  for  cheese  containing,  or  processed  from, 
such  American-type  cheese,  the  foregoing  goods  entered  under  subheadings  0406.10.34,  0406.20.36, 
0406.20.69,  0406.30.34,  0406.30.69,  0406.90.52  and  0406.90.82  in  any  calendar  year  shall  not  exceed  the 
quantities  specified  in  this  note  (imports  from  Mexico  shall  not  be  pemitted  or  included  mder  the 
aforementioned  quantitative  limitation  and  no  such  articles  shall  be  classifiable  therein) 


afcgregate  quantity  of  blue-mold  cheese  (except  Stilton  produced  in  the  United  Kingdom)  and  of  cheese 
Jibstitutes  for  cheese  containing,  or  processed  from,  blue-mold  cheese,  the  foregoing  goods  entered 
subheadings  0406.10.14.  0406.20.24,  0406.20.61,  0406.30.14,  0406.30.61,  0406.40.54,  0406,40.58  ond 
?0.72  in  any  calendar  year  shall  not  exceed  the  quantities  specified  in  this  note  (iaports  from 

shall  not  be  permitted  or  included  under  the  aforementioned  quantitative  limitation  and  no  such 
es  shall  be  clossifiabte  therein). 

Quant  i  ty 
(kg) 


C} 


Ouant  i  ty 

(kg) 

Australia 

1,000,000 

EC  12 

270,667 

New  Zealand 

2,000,000 

Other  countries 

or 

areas 

168,556 

Imports  under  these  provisions  require  import  licenses,  in  accordance  with  terms  and  conditions  provided 
in  regulations  issued  by  the  Secretary  of  Agriculture,  subject  to  the  approval  of  the  United  States 
Trade  Representative  (USTR).  The  regulations  may  provide  for  the  reallocation  among  supplying  countries 
or  areas  of  unfilled  quantities,  subject  to  USTR  approval. 


Argentina 

Chile 

Czech  Republic 

EC  12 

Other  countries  or  areas 


2.000 

13.333 

50.000 

2.529.000 

1 


reju 


or  ias 


s  under  these  provisions  require  import  licenses,  in  accordance  with  terms  ond  conditions  provided 

lations  issued  by  the  Secretary  of  Agriculture,  subject  to  the  approval  of  the  United  States 
Representative  (USTR).  The  regulations  may  provide  for  the  reallocation  among  supplying  countries 
of  unfilled  quantities,  subject  to  USTR  approval. 


102B 


Section  A.   (continued) 


(13) 


(con. ) 


20.   The  (ggregate  quantity  of  Edam  and  Gouda  cheeses  and  of  cheese  and  substitutes  for  cheese  containins.  or 
processed  from,  Edam  and  Gouda  cheese,  the  foregoing  goods  entered  under  subheadings  0^06. 10. 'U, 
0^06.20.44,  C406.20.73,  0406.30.44,  0406.30.73,  0406.90.16  and  0406.90.86  in  any  calendar  year  shall  not 
exce<d  the  quantities  specified  in  this  note  (inserts  from  Mexico  shall  not  be  pennitted  or  included 
indeii  the  aforementioned  c^oant i tat i ve  limitation  and  no  such  articles  shall  be  classifiable  therein). 

Quantity 
(kg) 


Inpc 
in  r 
Trade 
or  B 


c  )U 


r: 


o 


The 

free 

f  r«r 

Provi 

such 

suUic 

C406 

Hex  i  c 

ariic 


e>9 


Inpori 
in  ro 
Trqdc 

or  ar 
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Section  A.      (continued) 
(13).      (con.): 


22. 


Argentina 

Austria 

Czech  Republ ic 

EC  12 

Norway 

S'^eden 

Other  countries  or  areas 


235,500 
66,667 

100,000 
5,248,000 

167,000 
41,000 
25,402 


s  under  these  provisions  require  import  licenses,  in  accordance  with  terms  and  conditions  prcv'ided 

i.etions  issued  by  the  Secretary  of  Agriculture,  subject  to  the  approval  of  the  United  States 
Representative  (USTR).  The  regulations  may  provide  for  the  reol  location  cmor.g  supplying  countries 
as  of  unfilled  quantities,  subject  to  USTR  approval. 


23 


egate  quantity  of  Italian-type  cheeses,  made  from  co«'s  milk,  in  original  loaves  (Rorvano  rasdc 
:ow's  milk,  Eegoiano,  Parmesan,  Provolone,  Provoletti  snd  Sbrinr);  and  Italian-type  cheeses,  laede 
OM's  rilk,  net  in  original  loaves  (Romano  mads  from  cow's  milk,  Reggiano,  Parmesan,  Provolcne, 
etti,  Sbrinz  arid  Goya)  and  of  cheese  and  substitutes  for  cheese  contcining,  or  processed  from, 
talian-type  chesses,  whether  or  not  in  original  loaves,  the  foregcing  goods  entered  under 
idings  0406.10.54.  0406.20.51,  0406.20.77,  0406.30.77,  0406.90.31,  0406.90.36,  0406.90.41  and 
'0.66  in  any  calendar  year  shall  not  exceed  the  quantities  specified  in  this  note  (imports  from 
I  shall  not  be  r^rmiited  or  included  under  the  aforementioned  quantitative  limitation  and  no  such 
es  shall  be  clcssifiable  therein). 

Quantity 
(kg) 


Argentina 

EC  12 

H<.£^gary 

Poland 

Rofr._nia 

Uruguay 

Other  countries  or  areas 


6,333,000 

3.498,667 

400,000 

1,100,000 

83,333 

1,178,000 

13,064 


s  under  these  provisions  require  import  licenses,  in  accordance  with  terms  and  conditions  provided 
.•taticr,s  issued  by  the  Secretary  of  Agriculture,  subject  to  the  approval  of  the  United  States 
Representative  (USTR).  The  regulations  may  provide  for  the  reallocation  atnc-^g  supplying  countries 
s  of  urfilled  quantities,  subject  to  USTR  approval. 


24. 


The  aggregate  quantity  of  Swiss  or  EwientBler  cheese  other  than  with  eye  fonMtion,  Cruyere-process 
cheese  and  of  cheese  and  substitutes  for  cheese  containing,  or  processed  fro«,  such  cheeses,  the 
foregoing  goods  entered  under  subheadings  0406.10.64,  0406^20.81,  0406.30.51.  0406.30.81  end  0406.90.90 
in  any  calendar  year  shall  not  exceed  the  quantities  specified  in  this  note  (imports  fro«  Mexico  shall 
not  be  permitted  or  included  under  the  aforementioned  quantitative  limitation  and  no  such  articles  shall 
be  classifiable  therein). 


Quantity 

(kg) 

Austria 

953,333 

EC  12 

3,675,000 

Finland 

1,000,000 

SMitzerland 

1,850,000 

Other  countries  or  areas 

79,833 

J 


Iiiports  under  these  provisions  require  iaport  licenses,  in  accordance  with  tenw  and  conditions  provided 
in  regulations  issued  by  the  Secretary  of  Agriculture,  subject  to  the  approval  of  the  United  States 
Trade  Representative  (USTR).  The  regulations  nay  provide  for  the  reallocation  among  8v«>lying  coi»>tries 
or  areas  of  uifilled  quantities,  subject  to  USTR  approval. 

The  aggregate  quantity  of  cheese,  and  substitutes  for  cheese,  containing  0.5  percent  or  less  by  weight 
of  butterfat  (except  article*  within  the  scope  of  other  iitport  quotas  provided  for  in  additional  U.S. 
notes  16  through  22,  inclusive,  or  additional  U.S.  notes  24  and  25  to  this  chapter)  and  i^rgarine 
cheese,  the  foregoing  goods  entered  uxter  aubhaadinga  0406.10.74,  0406,20.85,  0406.30.85,  0406.90.93  and 
1901.90.34  in  any  calendar  year  shall  not  exceed  the  quantities  specified  in  this  note  (iaports  froa 
Mexico  shall  not  be  pennitted  or  included  under  the  aforementioned  quantitative  limitation  and  no  such 
articles  shall  be  classifiable  therein). 

Quant  i  ty 
(kg) 


EC  12 

New  Zealand 

Poland 

Sweden 

Israel 

Other  countries  or  areas 


4,000,000 

1,000,000 

174,907 

250,000 

50,000 

1 


Inports  uider  these  provisions  require  iNport  licenses,  in  accordance  with  terms  and  conditions  provided 
in  regulations  issued  by  the  Secretary  of  Agriculture,  subject  to  the  approval  of  the  United  states 
Trade  Representative  (USTR).  The  regulations  may  provide  for  the  reallocation  among  s^splying  c«*>tries 
or  areas  of  unfilled  quantities,  subject  to  USTR  approval. 

Stilton  cheese,  the  product  of  the  United  Kingdom,  the  foregoing  good  entered  i«»er  siijheadings 
0406.20.15,  0406.30.05,  0406.40.44  or  0406.40.48  during  any  calendar  year  shall  not  be  siAject  to  limits 
on  the  quantity  of  such  cheese  inported  into  the  United  States.  Stilton  cheese,  other  than  the  proc^jct 
of  the  United  Kingdom,  shall  be  classified  as  appropriate  in  the  subheadings  provided  for  in  additional 
U.S.  note  17  to  this  chapter  and  subject  to  the  quantitative  limitations  of  such  additional  U.S. 
note  17. 
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( continued) 


(con.) 


The  Aggregate  quantity  of  Smiss  or  Emnentaler  cheese  with  eye  formation,   the  foregoing  goods  entered 
under  subheading  0406.90.46  in  any  calendar  year  shall  not  exceed  the  quantities  specified  in  this  note 
(ispirts  froB  Mexico  shall  not  be  permitted  or  included  under  the  aforementioned  quantitative  Uiaitation 
andlio  such  articles  shall  be  classifiable  therein). 


Infx>('t 
in  r 
Tr 
o 


rad» 


s  ifxler  these  provisions  require  inport  licenses,  in  accordance  with  terms  and  conditions  provided 
sgulations  issued  by  the  Secretary  of  Agriculture,  subject  to  the  approval  of  the  United  States 
Representative  (USTR).  The  regulations  nay  provide  for  the  reallocation  among  supplying  cotntries 
of  trfilled  quantities,  subject  to  USTR  approval. 


aeas 


26.   The  inf»rtation  of  eggs  of  wild  birds  is  prohibited,  except  eggs  of  gante  birds  iinported  fc  propagating 
purp)ses  under  regulations  prescribed  by  the  Secretary  of  the  Interior  and  specimens  imported  for 
scieitific  collections." 


Quantity 

(kg> 

Argentina 

80,000 

Australia 

500,000 

Austria 

6.316,667 

Canada 

70,000 

Czech  Republic 

400,000 

EC  12 

6,116,667 

Finland 

8,200,000 

Hungary 

400,000 

Iceland 

300,000 

Israel 

27,000 

Uorway 

6.883,000 

Sweden 

300,000 

Switzerland 

3,463,333 

Other  countries  or  areas 

85,276 

^ 
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Sectlon  A.   (continued) 

(14)(a).   Subheadings  0401.30.10,  0401.30.30  and  0401.30.40  are  superseded  and 
the  following  provisions  inserted  in  numerical  sequence: 

(Milk  and  cream,...:] 

COf  0  fat  content,  by  weight,  exceeding 
6  percent:] 

[Of  a  fat  content,  by  weight,  not 
exceeding  45  percent:] 

Described  in  general  note  15  of 
the  tariff  schedule  and  entered 
pursuant  to  its  provisions 3.2«/liter 


"0401.30  02 


0401.30.05 


0401.30.25 


0401.30.42 


0401.30.50 


Described  in  additional  U.S. 

note  5  to  this  chapter  and 

entered  pursuant  to  its 

previsions 3.2«/l  i  ter 


Other (See  section 

D  to  this 
Annex] 


Other: 


0401.30.75 


Described  in  general  note  IS  of 
the  tariff  schedule  and  entered 
pursuant  to  its  provisions 12.3a/U3 


Described  in  additional  U.S. 

note  C  to  this  chapter  and 

entered  pursuant  to  its 

provisions '12.3«/kg 


Other.......... [See  section 

D  to  this 
Annex] 


Free  (E,IL,-I,ia) 
0.9e/liter  (CA) 


Free  (E,IL,J) 
0.9e/liter  (CA) 

See  9906.04.01- 
9906.04.03  (MX) 


Free  (E,IL,J,MX) 
3.6«/kg  (CA) 


Free  (E,IL,J) 
3.6«/kg  (CA) 

See  9906.04.04- 
9906.04.06  (MX) 


15«/liter 


15c/ 1  iter 
90. 8«/ 1  iter 


31«/kg 


3U/kg 
*1.936/kg" 


(b) .   Conforming  changes: 
(i)  The  superior  text  immediately  preceding  subheading  9906.04.01  is 

modified  by  deleting  "0401.30.10  or  0401.30.30"  and  inserting 

"0401.30.25"  in  lieu  thereof;  and 
(ii)  The  superior  text  immediately  preceding  subheading  9906.04.04  is' 

modified  by  deleting  "0401.30.40"  and  inserting  "0401.30.75"  in  lieu 

thereof. 


IMI 


1032 


Sectior 


(15)(a) 

0402.291 

supers 

"0402.10 
0402. 10. dS 


0402.10.10 


0402.10.!  0 


Subheadings   0402.10.00,    0402.21.20,    0402.21.40,    0402.21.60, 
00,    0402.91.20,    0402.91.40,    0402.99.20.    0402.99.40  and  0402.99.60  are 
elded  and  the   following  provisions   inserted  in  numerical   sequence: 


0402.21.(2 


0402. 21. (S 


0402.21.2 S 


0402.21.2  7 


0402.21.2] 


0402.21.5  3 
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(continued) 


[Ml Ik  and  cream,  concentrated...:] 

In  powder,   granules  or  other  solid  forms, 
of  a  fat  content,   by  weight,   not 
exceeding  1.5  percent: 

Described  in  general  note  15  of  the 
tariff  schedule  and  entered  pursuant 
to  its  provisions 


Described  in  additional  U.S.  note  7 
to  this  chapter  and  entered  pursuant 
to  its  provisions 


Other. 


[In  powder,  granules  or  other  solid  forms, 
of  a  fat  content,  by  weight,  exceeding 
1.5  percent:] 

[Not  containing  added...:] 

"Of  0  fat  content,  by  weight, 
not  exceeding  3  percent: 
Described  in  general 
note  15  of  the  tariff 
schedule  and  entered 
pursuant  to  its  provisions. 


3.3t/kg 


3.3«/kg 


[See  section 
D  to  this 
Annex] 


Free  (E,IL,J,NX) 
0.9«/kg  (CA) 


Free  (E,IL,J) 
0.9«/kg  (CA) 

See  9906.04.07- 
9906.04.13  (MX) 


3.3t/kg 


Described  in  additional 
U.S.  note  7  to  this 
chapter  ond  entered 
pursuant  t«  its  provisions. 


3.3«/kg 


Free  (E.IL.J.MX) 
0.9e/kg  (CA) 


Free  (E,IL,J) 
0.9e/kg  (CA) 


Other. 


Of  0  fat  content,  by  weight, 
exceeding  3  percent  but  not 
exceeding  35  percent: 

Described  in  general 
note  15  of  the  tariff 
schedule  and  entered 
pursuant  to  its  provisions. 


Described  in  additional 
U.S.  note  8  to  this 
chapter  and  entered 
pursuant  to  its  provisions. 


6.8t/kg 


Other. 


6.8c/kg 


[See  section 
D  to  this 
Annex] 


Free  (E,IL,J,MX) 
2c/kg  (CA) 


Free  (E.IL.J) 
2«/kg  (CA) 

See  9906.04.17- 
9906.04.19  (MX) 


6.6«/k9 


6.6</k9 


$1,018/kg» 


6.6«/kg 


6.6</kg 


[See  section      See  9906.04.14-        $1.018/kg 
D  to  this  9906.04.16  (MX) 

Annex] 


13.7e/kg 


13.7«/kg 


$1.285/kg 
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Section  A.   (continued) 
(15) (a).   (con.): 


0402.21.73 


0402.21.75 


[Milk  and  crearo,  concentrated...:] 

[In  powder,  granules  or  other  solid  forms, 
of  a  fat  content,  by  weight,  exceeding 
1.5  percent:] 

[Not  containing  added...:] 
Other: 

Described  in  general 
note  15  of  the  tariff 
schedule  and  entered 
pursuant  to  its  provisions. 


Described  in  additional 
U.S.  note  9  to  this 
chapter  and  entered 
pursuant  to  its  provisions. 


0402.21.90 


0402.29 
0402.29.05 


0402.29.10 


0402.29.50 


0402.91.03 


0402.91.06 


0402.91.10 


0402.91.30 


13.7«/kg 


13.7€/kg 


Free  (E,IL,J,MX) 
4.1c/kg  (CA) 


Free  (E.a,J) 
4.1«/kg  (CA) 


Other [See  section   See  9906.04.20- 

D  to  this     9906.04.22  (MX) 
Annex] 
Other: 

Described  in  general  note  15  of 
the  tariff  schedule  and  entered 

pursuant  to  its  provisions 17.5X        Free  (E,IL,J,NX) 

5.2X  (CA) 

Described  in  additional  U.S 
note  10  to  this  chapter  and 
entered  pursuant  to  its 

provisions 17.5X       Free  (E.IL,J) 

5.2X  (CA) 

Other [See  section   See  9906.04.23- 

D  to  this     9906.04.25  (MX) 
Annex] 
[Other:] 

[Not  containing  added...:] 

"Described  in  general  note  15  of 
the  tariff  schedule  and  entered 
pursuant  to  its  provisions: 

•  In  airtight  containers 2.2«/kg      Free  (E,IL,J,MX) 

0.6c/kg  (CA) 

Other 3.3«/kg      Free  (E,!L,J,MX) 

0.9</kg  (CA) 

Described  in  additional  U.S. 
note  11  to  this  chapter  and 
entered  pursuant  to  its 
provisions: 

In  airtight  containers 2.2«/kg      Free(E,IL,J) 

0.6«/kg  (CA) 

Other ." 3.3«/kg      Free  (E,IL,J) 

0.9i/kg  (CA) 


27.3«/kg 


27.3c/kg 
$1.831/kg 


35X 


35X 


»1.299/kg 
17.5X" 


4«/kg 
5.6</kg 


4«/kg 
5.6«/kg 


1034 


Section 
(15)(a^ 


0402.91.71 


0402.91.91 


0402.99.0: 


0402. 99. a 


0402.99. 1( 


0402. 99. 3( 


0402.99.4; 


0402.99.5! 
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A.       (continued) 

(con. ) : 

[Milk  and  crean,   concentrated...:] 
[Other:] 

[Not  containing  added...:] 
Other: 

In  airtight  containers. 


Other. 


...  [See  section 
D  to  this 
Annex] 

. ..  [See  section 
0  to  this 
Annex] 
[Other:] 

[Condensed  milk:] 

"Described  in  general 
note  15  of  the  tariff 
schedule  and  entered 
pursuant  to  its 
provisions: 

In  airtight 

containers 3.9«/kg 

Other 3.3«/kg 

Described  in  additional 
U.S.  note  11  to  this 
chapter  and  entered 
pursuant  to  its 
provisions: 

In  airtight 

containers 3.9t/kg 

Other 3.3«/kg 

Other: 

In  airtight 

containers [See  section 

D  to  this 
Annex] 

Other [See  section 

D  to  this 
Annex] 


See  9906.04.26- 
9906.04.28  (NX) 


See  9906.04.26- 
9906.04.28  (MX) 


Free  (E,IL,J,MX) 
I.U/kg  (CA) 

Free  (E,IL,J,HX> 
0.9«/kg  (CA) 


Free  (E.IL.J) 
1.1«/kg  (CA) 

Free  (E,IL,J) 
0.9c/kg  (CA) 


See  9906.04.29- 
9906.04.31    (MX) 


See  9906.04.29- 
9906.04.31    (MX) 


36.S«/kg 


36.8«/kg" 


6c/kg 


5.6«/kg 


6e/kg 
5.6«/kg 

58.4i/kg 
58.4c/kg 
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Section  A.       (continued) 
(15)(a).      (con.): 


0402.99.68 


0402.99.70 


[Milk  ond  cream,  concentrated...:] 
[Other:] 

[Other:] 

Other: 

Described  in  general 
note  15  of  the  tariff 
schedule  and  entered 
pursuant  to  its  previsions.. 


Described  in  additional 
U.S.  note  10  to  this 
chapter  and  entered 
pursuant  to  its  provisions. 


17.5X 


17.5X 


0402.99.90 


Other [See  section 

D  to  this 
Annex] 


Free  (E.IL.J, MX) 
5.2X  (CA) 


Free  (E,IL,J) 
S.2X  (CA) 

See  9906.04.29- 
9906.04.21    (MX) 


35X 


35X 


54.5«/kg  ♦ 
17.5X" 


(b) .   Conforming  changes: 

(i)  The  superior  text  preceding  subheading  9906.04.07  which  reads 

"Provided  for  in  subheading  0402.10.00:"  is  modified  by  deleting 
"0402.10.00"  and  inserting  "0402.10.50"  in  lieu  thereof; 
(ii)  The  superior  text  immediately  preceding  subheading  9906.04.14  is 

modified  by  deleting  "0402.21.20"  and  inserting  "0402.21.25"  in  lieu 
thereof; 
(iii)  The  superior  text  immediately  preceding  subheading  9906.04.17  is 

modified  by  deleting  "0402.21.40"  and  inserting  "0402.21.50"  in  lieu 
thereof; 
(iv)  The  superior  text  immediately  preceding  subheading  9906.04.20  is 

modified  by  deleting  "0402.21.60"  and  inserting  "0402.21.90"  in  lieu 
thereof; 
(v)  The  superior  text  immediately  preceding  subheading  9906.04.23  is 

modified  by  deleting  "0402.29.00"  and  inserting  "0402.29.50"  in  lieu 
thereof; 
(vi)  The  superior  text  immediately  preceding  subheading  9906.04.26  is 
modified  by  deleting  "0402.91"  and  inserting  "0402.91.70  or 
0402.91.90"  in  lieu  thereof;  and 
(vii)  The  superior  text  immediately  preceding  subheading  9906.04.29  is 

modified  by  deleting  "0402.99"  and  inserting  "0402.99.45,  0402.99.55 
or  0402.99.90"  in  lieu  thereof. 
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(16)(a) 
0403.90 
text 
foil 


imne 
owing 


"0403.10 
0403.10. 

0403.10.10 


0403.10.5  9 


0403. 10. S 9 


"0403.90.0  2 


0403.90.0; 


0403.90. n 
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Subheadings  0403.10.00,    0403.90.10,    0403.90.15,    0403.90.40, 
.50,    0403.90.60,    0403.90.70,    0403.90.75  and  0403.90.80  and  the   superior 
diately  preceding  subheading  0403.90.50  are   superseded  and  the 
provisions   inserted  in  numerical   sequence: 


Section  A.      (continued) 
(16) (a).       (con.): 


[Butteniilk,  curdled  ailk...:] 
Togurt: 

In  dry  forw: 

Described  in  general  note  15  of 
the  tariff  schedule  and  entered 
pursuant  to  its  provisions 


20X 


Described  in  additional  U.S. 

note  10  to  this  chapter  and 

entered  pursuant  to  its 

provisions ^ 20X 

Ottter [See  section 

D  to  this 
Annex] 

Other [See  section 

D  to  this 
Annex] 
[Other:] 

[Sour  cream  containing  not  over  45 
percent  by  weight  of  butterfat; 
buttennilk:] 
[Fluid:] 

[Sour  cream:] 

Described  in  general 

note  15  of  the  tariff 

schedule  and  entered 

pursuant  to  its 

provisions 3. 2«/ 1  iter 


Described  fn 
additional  U.S. 
note  5  to  this 
chapter  and  entered 
pursuant  to  its 
provisions 


Other. 


3.2t/liter 


[See  section 
D  to  this 
Annex] 


Free  (E.IL.J.MX) 
6X  (CA) 


Free  (E.IL.J) 
6X  (CA) 

See  9906.04.32- 
9906.04.34  (MX) 


Free  (E.IL.J.MX) 
6X  (CA) 


20X 


0403.90.37 


[Buttennilk,  curdled  milk...:) 
[Other:] 

[Sour  cream  containing  not  over  45 
I    percent  by  weight  of  butterfat; 
buttermilk:] 
[Dried:] 

"Containing  not  over  6 
percent  by  weight  of 
butterfat: 

Described  in  general 
note  15  of  the  teriff 
schedule  and  entered 
pursuant  to  its 
provisions 


20X 


»1.217/k9  ♦ 
20X 


20X" 


0405.90.4T 


6403-90.45 


0403.90.47 


Free  (E,IL,J,MX) 
0.9«/liter  (CA) 


15«/liter 


0403.90.51 


Free  (E.IL.J) 
0.9c/liter  (CA) 

See  9906.04.36- 
9906.04.38  (MX) 


15«/liter 


90.8«/liter« 


0403.90.55 


3.3«/kg 


Free  (E.IL.J.MX) 
0.9e/kg  (CA) 


6.6</kg 


Described  in 
additional  U.S. 
note  12  to  this 
chapter  and  entered 
pursuant  to  its 
provisions 


Other. 


3.3«/kg 


[SCO  section 
D  to  this 
Annex] 


Free  (E.IL.J) 
0.9t/kg  (CA) 

See  9906.04.39- 
9906.04.41  (MX) 


6.6</kg 


»1.05/k3 


Containing  over  6  percent 
but  not  over  35  percent  by 
weight  of  butterfat: 

Described  in  general 
note  15  of  the  tariff 
schedule  and  entered 
pursuant  to  its 
provisions 


6.8«/kg 


Free  (E.IL.J.MX) 
2</ko  (CA) 


13.7e/kg 


Described  in 
additional  U.S. 
note  8  to  this 
chapter  and  entered 
pursuant  to  its 
provisions. 


Other. 


6.8«/kg 


ISee  section 
D  to  this 

Annex) 


Free  (E.IL.J) 
2t/kg  (CA) 

See  9906.04.42- 
9906.04.44  (MX) 


13.7e/kg 


S1.285/kg 
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(16)(a). 


0403.90.57 


0403.90.61 


0403.90.65 


"0403.90.72 


0403.90.74 


0403.90.7! 


0403.90.85 
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( continued) 
(con.): 


.:] 


Duttennilk,  curdled  nilk. 
[Other:] 

[Sour  creaa  containing  not  over  45 
percent  by  Might  of  butterfat; 
buttermillc:} 
[Dried:] 

Other: 

Described  in  general 
note  15  of  the  tariff 
schedule  and  entered 
pursuant  to  its 
provisions ....< 


13.7«/kf 


Descrit>ed  in 
additional  U.S. 
note  9  to  this 
chapter  and  entered 
pursuant  to  its 
provisions 


13.T«Ag 


Other. 


[See  section 

D  to  this 
Annex] 
{Sour  cream  containing  over  45 
percent  by  weight  of  butterfat:] 

Described  in  general  note  15  of 
the  tariff  schedule  and  entered 
pursuant  to  its  provisions 12.3«^g 

Described  in  additional  U.S. 

note  6  to  this  chapter  and 

entered  pursuant  to  its 

provisions 12.3«/kg 

Other [See  section 

D  to  tteis 
Annex] 


Other: 


Fermented  allk  other  than  dried 
fermented  milk  or  other  than 
dried  milk  with  added  lactic 
ferments 


tSee  section 
D  to  this 
Annex] 


FrM  <E,IL,J,MX) 
4. It/kg  (CA) 


frw  (E,IL,J> 
4.U/kg  (CA) 

See  9906.04.45- 
9906.04.47  (MX) 


Free  (E.IL.J.MX) 
3.6«Ag  (CA) 


Free  (E.IL.J) 
3.6«/kg  (CA) 

See  9906.04.48- 
9906.04.50  (MX) 
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Sectlon  A.      (continued) 
(16)(a).      (con.): 


..:] 


0403.90.87 


0403.90.90 


27.3</kg 


[Buttermilk,  curdled  milk. 
[Other:] 

Other  (con.): 
Other: 

Described  in  general 
note  15  of  the  tariff 
schedule  and  entered 
pursuant  to  its  provisions... 


Described  in  additional 
U.S  note  10  to  this  chapter 
and  entered  pursuant  to  its 
provisions 


20X 


0403.90.95 


Other. 


20X 


[See  section 
0  to  this 
Annex] 


Free  (E.IL.J.MX) 
6X  (CA) 


Free  (E.IL.J) 
6X  (CA) 

See  9906.04.51- 
9906.04.53  (MX) 


'OX 


20X 


•1.217/k8  ♦ 
20X" 


27.3«/kg 
$1.831/k9" 


30.9«/kg 


30.9«/kg 
S1.936/kg 


(b) .   Conforming  changes: 

(i)  The  superior  text  preceding  subheading  9906.04.32  which  reads 

"Provided  for  in  subheading  0403.10.00:"  is  modified  by  deleting 
"0403.10.00"  and  inserting  "0403.10.50"  in  lieu  thereof; 
(ii)  Subheading  9906.04.35  is  deleted; 
(iii)  The  superior  text  immediately  preceding  subheading  9906.04.36  is 
modified  by  deleting  "0403.90.10  or  0403.90.15"  and  inserting 
"0403.90.16"  in  lieu  thereof; 
(iv)  The  superior  text  immediately  preceding  subheading  9906.04.39  is 

modified  by  deleting  "0403.90.40"  and  inserting  "0403.90.45"  in  lieu 
thereof; 
(v)  The  superior  text  immediately  preceding  subheading  9906.04.42  is 

modified  by  deleting  "0403.90.50"  and  inserting  "0403.90.55"  in  lieu 
thereof; 
(vi)  The  superior  text  immediately  preceding  subheading  9906.04.45  is 

modified  by  deleting  "0403.90.60"  and  inserting  "0403.90.65"  in  lieu 
thereof; 
(vii)  The  superior  text  Immediately  preceding  subheading  9906.04.48  is 
modified  by  deleting  "0403.90.70  or  0403.90.75"  and  inserting 
"0403.90.78"  in  lieu  thereof;  and 


Fr«c  (E.IL.J.MX) 
6X  (CA) 


20X 
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Section 

(16)(b) 
(viii 


9906,04.51 


9906.04.5  1 
9906.04.5:; 

(17)(a) 
0404  90 
subhead 
numeric 


"0404.10.01 


0404.10.1 


0404.10.11 


Annex  (con.) 
-28- 


Annex  (con.) 
-29- 


( continued) 


(con. ) : 
The  superior  text  preceding  subheading  9906.04.51  which  reads 
"Provided  for  in  subheading  0403.90.80:",  the  superior  text 
immediately  preceding  subheading  9906.04.51,  subheading  9906.04.51  and 
the  superior  text  immediately  following  such  subheading,  and 
subheadings  9906.04.52,  9906.04.53  and  9906.04.54,  are  all  deleted, 
and  the  following  provisions  are  inserted  in  nianerical  sequence  in 
lieu  thereof: 

[Goods  of  Mexico,...:] 

[Buttermilk,  curdled  milk...:] 
"Provided  for  in  subheading 
0403.90.95: 

Subject  to  the  quantitative 

limits  specified  in  U.S.  note  7 

to  this  subchapter Free  (MX) 

Other: 

Valued  not  over  .S1.27/kg 84.6«/kg  (MX) 

Other 66. 5X  (MX)" 

Subheadings   0404.10.07,    0404.10.09,    0404.10.40,    0404.90.20, 
45   and  0404.90.65   and  the  superior   text   immediately  preceding 
ng  0404.90.45   are   superseded  and  the   following  provisions   inserted  in 
1   sequence: 

[Uhey,  whether  or  not...:] 

[Uhey  and  modified  whey,...:} 
[Modified  whey:] 
[Other:] 

Described  in  general 
note  15  of  the  tariff 
schedule  and  entered 

pursuant  to  its  provisions...     13X  Free  (E,IL,J,MX}        20X 

3X  (CA) 

Described  in  additional 
U.S.  note  10  to  this 
chapter  and  entered 

pursuant  to  its  provisions...  13X         Free  (E,IL,J)      20X 

3X  «») 

Other [See  section      See  9906.04.55-  S1.217/k9  ♦ 

D  to  this  9906.04.59  (MX)  10X" 

Annex] 


Section  A.       (continued) 
(17) (a).      (con.): 


0404.10.48 


[Whey,  whether  or  not...:] 

[Uhey  and  modified  whey,...:] 
[Other:] 

■Driedi 

Described  in  general 
note  15  o<  the  tariff 
schedule  and  entered 
pursuant  to  its  provisions. 


3.2t/kg 


0404.10.50 


Described  in  additional 
U.S.  note  12  to  this 
chapter  and  entered 
pursuant  to  its  provisions. 


0404.10.90 


Other. 


3.3c/kg 


[See  section 
D  to  this 
Annex] 


Free  (B.IL.J.MX) 
0.9«/kg  (CA) 


Free  (E.IL.J) 
0.9«/kg  (CA) 

See  9906.04.60- 
9906.04.66  (MX) 


6.6c/k3 


6.6«/kg 
»1.03«/kg«» 


0404.90.28 


0404.90.30 


[Other:] 

"Other: 

Dairy  products  described  in 
additional  U.S.  note  1  to 
chapter  4: 

Described  in  general 
note  15  of  the  tariff 
schedule  and  entered 
pursuant  to  its  provisions. 


Described  in  additional 
U.S.  note  10  to  this 
chapter  and  entered 
pursuant  to  its  provisions. 


14. 5X 


0404.90.50 


0404.90.70 


Other. 


Other. 


14. 5X 


[See  section 
D  to  this 
Anrex] 

[See  section 
D  to  this 
Annex] 


Free  (E,IL,J,MX) 
3X  (CA) 


Free  (E.IL.J) 
3X  (CA) 

See  9906.04.70- 
9906.04.72  (MX) 


Free  (E.IL.J) 
3X  (CA) 

See  9906.04.73- 
9906.04.74  (MX) 


2SX 


25X 


$1.399/kg  ♦ 
10X 


20X" 


(b) .   Conforming  changes: 

(i)  U.S.  note  7  to  subchapter  VI  of  chapter  99  is  modified  by  deleting 
"9906.04.67"  from  such  nrfte ; 
(ii)  The  superior  text  preceding  subheading  9906.04.55  which  reads 

"Provided  for  in  subheading  0404.10.07  or  0404.10.09:"  is  modified  by 
deleting  "0404.10.07  or  0404.10.09"  and  inserting  "0404.10.15"  in  lifeu 
thereof; 
(iii)  The  article  description  for  subheading  9906.04.58  is  deleted  and 

.  "Containing  over  5.5  percent  by  weight  of  butterfat  and  not  packaged 
for  retail  sale"  inserted  in  lieu  thereof; 
(iv)  The  article  description  for  subheading  9906.04.59  is  deleted  and 
"Other"  inserted  in  lieu  thereof; 


1042 


Sectior 


(17)(b) 


Conforming  changes: 
(•^)  The  superior  text  preceding  subheading  9906.04.60  which  reads 

"Provided  for  in  subheading  0404.10.40:"  is  modified  by  deleting 
"0404.10.40"  and  inserting  "0404.10.90"  in  lieu  thereof; 
(vij)  Subheading  9906.04.67  and  the  superior  text  immediately  preceding 

subheading  9906.04.67.  and  subheadings  9906.04.68  and  9906.04.69  and 
the  superior  text  immediately  preceding  subheading  9906,04.68,  are  all 
deleted;  and 
(vllD  The  superior  text  preceding  subheading  9906.04.70  which  reads 

"Provided  for  in  subheading  0404.90.45  or  0404.90.65:",  the  superior 
text  immediately  preceding  subheading  9906.04.70,  subheading 
9906.04.70  and  the  superior  text  immediately  following  such 
subheading,  subheadings  9906.04.71  and  9906.04.72,  the  superior  text 
iaimediately  preceding  subheading  9906.04.73,  and  subheadings 
9906.04.73  and  9906.04.74,  are  all  deleted  and  the  following 
provisions  are  inserted  in  numerical  sequence  in  lieu  thereof: 

{Goods  of  Mexico,...:) 

tWhey,  whether  or  not...:] 

"Provided  for   in  subheading 
W(K.90.50: 
W06.W.7t>  Subject  to  the  quantitative 

limits  specified  in  U.S.   note  7 
to  this  subchapter.. 


9906.04. 
9906.04 


.7> 


9906.04.7  1 


9906.04.7, 

a8)(a) 
the   foil 


"0405.00.0' 


0405. 00. 2C 


0405. 00. 4C 
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Annex    (con. ) 
-30- 


A.       (continued) 


other: 

Valued  not  over  $1.28/kg... 
Other 

Provided  for  in  subheadi<-ig 

0404.90.70: 

Containing  over  5.5  percent  by 
weight  of  butterfat  and  not 
packaged  for  retail   sale 


Other. 


Free  (MX) 


89.2e/kg  (MX) 
69. 6X  (MX) 


1?.8X  (MX) 
Free  (MX)" 


Subheadings  0405.00.70,    0405.00,75   and  0405.00.80  are   superseded  and 
owing  provisions    inserted   in  numerical   sequence: 

(Butter  and  other  fats...:) 
[Butter:] 

Described  in  general  note  15  of  the 

tariff  schedule  and  entered  pursuant 

to  its  provisions 12.3«/kg 


Described  in  additional  U.S.  note  6 

to  this  chapter  and  entered  pursuant 

to  its  provisions 12.3c/kg 


Other [See  section 

D  to  this 
Annex] 


Free  (E.IL.J.MX) 
3.6«/kg  (CA) 


Free  (E,IL,J) 
3.6t/kg  (CA) 

See  9906.04.75- 
9906,04.77  (MX) 


30.9i/kg 

30.9«/kg 
»1.813/kg 


Annex    (con.) 
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Section  A.   (continued) 

(18)(a).   (con): 

[Butter  and  other  fats...:] 
Other: 
0405.00.55  ^        Described  in  general  note  15  of  the 
tariff  schedule  and  entered  pursuant 

to  its  provisions lOX         Free  (E.IL.J.W)    20X 

3X  (CA) 

0405.00.60  Described  in  additional  U.S.  note  14 

to  this  chapter  and  entered  pursuant 

to  its  provisions 10X         Free  (E,IL,J)      20X 

3X  (CA) 

0405.00.90  Other [See  section      See  9906.04.78-  »2.194/kg  ♦ 

D  to  this  9906.04.80  (MX)  10X« 

Annex] 

(b) .      Conforming  changes: 

(i)    The  superior  text   immediately  preceding  siibheading  9906.04.75   is 
modified  by  deleting  "0405.00.70  or  0405.00.75"  and  inserting 
"0405.00.40"   in  lieu  thereof;   and 
(ii)    The   superior  text   immediately  preceding  subheading  9906.04.78   is 

modified  by  deleting  "0405.00.80"  and  inserting  "0405,00.90"   in  lieu 
thereof, 

(19) (a).  Subheadings  0406.10.10,  0406.10.50,  0406.20.20,  0A06.20.30, 
0406.20.35,  0406.20.40,  0406.20,50,  0406.20,60,  0406,30,10,  0406,30.20. 
0406,30,30,  0406,30,40,  0406,30,50,  0406,30,60,  0406,40.60,  0406,40.8o[ 
0406.90,10,  0406,90,15,  0406,90.30,  0406,90,35,  0406.90.40,  0406.90.45, 
0406.90,65,  0406,90,70  and  0406,90.80  and  the  superior  text  immediately 
preceding  subheading  0406,90,70  are  superseded  and  the  following  provisions 
inserted  in  numerical  sequence : 

[Cheese  and  curd:] 

CFresI^  (unripened  or  uncurcd)...:! 
"Chongos: 
0406,10.02  Described  In  general  note  IS  of 

the  tariff  schedule  and  entered 

pursuant  to  its  provisions lOX        Free  a,E,IL.J,NX)  35X 

331  (CA) 

0406.10.04  Described  in  additional  U.S. 

note  16  to  this  chapter  and 
entered  pursuant  to  its 

provisions lOX        FrM  (A.E.It.J)    35X 

3X  (C*> 

0406.10.08  Other [See  sect ian      Se*  9M6.04.81-  $1.775/kg 

D  to  tkit  99M.t4.82  (MX) 

Amwx} 
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Section 

A..   (continued) 

(19) (a). 

(con.): 

[Cheese  and  curd:] 

[Fresh  (unripened  or  uncured)...:] 
Other: 

0406.10.12 

Described  in  general  note  15  of 
.  the  tariff  schedule  and  entered 

pursuant  to  its  provisions 

10X 

Free  (E,IL,J,MX) 
3X  (CA) 

35X 

Other: 

Blue-nold  cheese  and 

cheese  and  substitutes  for 

cheese  containing,  or 

processed  frcm,  blue-mold 

cheese: 

0^06.10,14 

Described  in 
additional  U.S. 
note  17  to  this 
chapter  and  entered 
pursuant  to  its 

. 

orovisions. ............. 

10X 

Free  (E.IL.J) 

35X 

IX   (CA) 

0406. 10. la 

Other 

[See  section 
D  to  this 

See  9906.04.83- 
9906.04.85  (NX) 

$2.67/kg 

Annex] 

Cheddar  cheese,  and  cheese 

and  substitutes  for  cheese 

containing,  or  processed 

from,  Cheddar  cheese: 

0406  10.24 

Described  in 
additional  U.S. 
note  18  to  this 
chapter  and  entered 
pursuant  to  its 

• 

provisions 

10X 

Free  (E.IL.J) 

35X 

3X  (CA) 

0406.10.28 

Other 

[See  section 

See  9906.04.86- 

$1.443/kg 

■  t 

American- type  cheese, 
including  Colby,  Mashed 
curd  and  granular  cheese 
(but  not  including  Cheddar 
cheese),  and  cheese  and 
substitutes  for  cheese 
containing,  or  processed 
fro«,  such  American- type 
cheese: 

D  to  this 
Annex] 

9906.04.88  (MX) 

0406  10.34 

Described  in 
additional  U.S. 
note  19  to  this 
chapter  and  entered 
pursuant  to  its 

provisions. ............. 

10X 

Free  (E  IL  J) 

35X 

ZX   (CA) 

0406.10.38 

Other 

[See  section 

See  9906.04.86- 

sl.24Vkg 

D  to  this 

9906.04.88  (MX) 

Annex] 
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Section  A.   (continued) 
(19)(a).   (con.): 
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0406.10.44 


[Cheese  and  curd:] 

[Fresh  (unripened  cr  uncured)...:} 
Other  (con.): 

Other  (con.): 

Edam  and  Gouda  cheeses, 
and  cheese  and  substitutes 
for  cheese  containing,  or 
processed  from,  Edam 
and  Gouda  cheese: 
Described  in 
additional  U.S. 
note  20  to  this 
chapter  and  entered 
pursuant  to  its 
provisions 


0406.10.48 


0406.10.54 


0406.10.58 


Other. 


10X 


[See  section 

0  to  this 
Annex] 


Free  (E.IL.J) 
3X  (CA) 

See  9906.04.89- 
9906.04.94  (MX) 


»5X 


$2.121/kg 


Italian- type  cheeses,  made 
from  cow's  milk,  in 
original  leaves  (Romano 
made  from  cow's  tnilk, 
Reggiano,  Parmesan, 
Prcvolone.  Provoletti  and 
Sbrinz);  Italian- type 
cheeses,  made  from  cow's 
fflilk,  not  in  original 
loaves  (Romarto  made  from 
cow's  milk,  Reggiano, 
Parmesan,  Provolone, 
Provoletti,  Sbrinz  and 
Goya),  and  cheese  and 
substitutes  for  cheese 
containing,  or  processed 
from,  such  italian-type 
cheeses,  whether  or  not 
in  original  loaves: 

Described  in 

additional  U.S. 

note  21  to  this 

chapter  a.nd  entered 

pursuant  to  its 

provisions 


Other. 


10% 


[See  section 
D  to  this 
Annex) 


Free  (E,1L.J) 
3X  (CA) 

See  9906.04.95- 
9906.05.00  (MX) 


35% 


J2.525/kg 
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Annex   (con 

) 

OL 

Section 

-34- 
k.      (continued) 

iO 

(19) (a). 

(con.): 

tChe«se  and  curd:]    ■ 

[Fresh  (unripened  or  uncured)...:] 
Other  (con.): 

Other  (con.): 

Swiss  or  Enroentaler  cheese 
other  than  with  eye 
format  ion,  Gruyere- process 
cheese  and  cheese  and 

ss 

2 

0406.10.64 

substitutes  for  cheese 
containing,  or  processed 
from,  such  cheeses: 
Described  in 
additional  U.S. 
note  22  to  this 
chapter  and  entered 
pursuant  to  its 

- 

• 

provisions. 

10X 

Free  (E,IL,J) 
3X<CA) 

35X 

0406.10.68 

Other 

[See  section 

See  ^06.05  01- 

S1.631Ag 

0  to  tl«*s 

W06.05.03  (HX) 

Annex] 

A 

Other: 

A 

Cheese,  and 
substitutes  for 
cheese,  containing 
0.5  percent  or  less 
by  weight  of 

- 

- 

4 

0406.10.74 

butterfat: 

Described  in 
additional 
U.S.  note  23  to 

this  chapter  and 

entered  pursuant 

to  its 

1 

provisions 

10X 

Free  <€,Ii.J) 
IX  <«) 

35X 

J95 

0406.10.78 

Other 

tSee  sect 4 an 

See  9906  05  04- 

SI  .328/kg 

0  to  this 

9906.05.06  (MX) 

4 

• 

Annex] 

4 

i 
! 

i 

Ml 

Annex   (con. ) 
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Section  A.   (continued) 

a9)(a).   (con.): 

[Cheese  and  curd:] 

[Fresh  (unripened  or  uncured)...:] 
Other  (con.): 

Other  (con.): 

Other  (con:) 

Other  cheese  and 
substitutes  for  cheese 
(except  cheese  not 
containing  cow's  mi  lie, 
and  soft  ripened  cow's 
nilk  cheese): 
0406.10.84  Described  in 

additional 
U.S.  note  16  to 
this  chapter  and 
entered  pursuant 
to  its 
provisions 10X 

0406.10.88  Other ISee  section 

0  to  this 
Annex] 

0406.10.95  Other [See  section 

0  to  this 
Annex] 


Free  (E.IL.J) 
3X  (CA) 

See  9906.05.07- 
9906.05.09  (HX) 


Free  (E.a,J,HX) 
3X  (CA) 


35X 


S1.775/kg 


35X" 


'0406.20.15 


[Grated  or  powdered :] 

[Blue- veined  cheese:] 

Stilton  cheese  described  in 
additional  U.S.  note  24  to  this 
chapter  and  entered  pu''suant  to 
i  ts  provi s i ons 


Other: 


0406.20.22 


0406.20.24 


Described  in  general 
note  15  of  the  tariff 
schedule  and  entered 
pursuant  to  its  provisions. 


Described  in  additior^al 
U.S.  note  17  to  this 
chapter  and  entered 
pursuant  to  its  provisions. 


(See  section 
0  to  this 
Annex] 


20X 


35X 


0406.20.28 


Other. 


20X 


[See  section 
D  to  this 
Annex] 


Free  (E.IL.J, MX) 
6X  (CA) 


Free  (E.IL.J) 
6X  (CA) 

See  9906.05.11- 
9906.05.13  (MX) 


35X 


35X 


$2. 67/ kg 
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(19)(a). 


0406.20.29 


0406.20,31 


0406,20.33 


0406.20.34 


0406.20.36 


0406.20.39 


0406.20.43 


0406.20.44 


0406.20.48 
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(con. ) ; 

[Cheese  and  curd:] 

[Grated  or  powdered. 
Cheddar  cheese: 

Described  in  general  note  15  of 
the  tariff  schedule  and  entered 
pursuant  to  its  provisions 


:] 


16X 


Described  in  additional  US. 
note  18  to  this  chapter  and 
entered  pursuant  to  its 
provisions 


Other, 


16X 


[See  section 
D  to  this 
Annex] 


Colby: 


Described  in  general  note  15  of 
the  tariff  schedule  and  entered 
pursuant  to  its  provisions 


20X 


Described  in  additional  U.S. 
note  19  to  this  chapter  and 
entered  pursuant  to  its 
provisions 


Other. 


Edam  and  Gouda  cheeses: 

Described  in  general  note  15  of 
the  tariff  schedule  and  entered 
pursuant  to  its  provisions. 


20% 


[See  section 
0  to  this 
Annex] 


15X 


Described  in  additional  U.S. 
note  20  to  this  chapter  and 
entered  pursuant  to  its 
prov  i  s  i  ons 


Other. 


15X 


[See  section 
D  to  this 

Annex] 


Annex  (con.) 
-37- 


Section  A.   (continued) 
(19)(a).   (con.): 


Free  (E,1L,J,MX) 
4.8X  (CA) 


Free  (E.IL.J) 
4.8X  (CA) 

See  9906.05.14- 
9906,05.16  (MX) 


free  (E.IL.J.MX) 
6X  (CA) 


Free  (E.It.J) 
6X  (CA) 

See  9906.05.14- 
9906.05.16  (HX) 


Free  (E.IL.J.MX) 
4.5X  (CA) 


Free  (E.IL.J) 
4.SX  (CA) 

See  9906.l».17- 
9906.05.22  (MX) 


35X 


0406.20.49 


[Cheeso  and  curd:] 

[Grated  or  powdered :] 

Romano  made  frotn  cow's  milk, 
Reggiano,  Parmesan,  Prcvolone, 
Provoletti,  Sbrinz  and  Goya  cheeses: 
Described  in  general  note  15  of 
the  tariff  schedule  and  entered 
pursuant  to  its  provisions 


15X 


Free  (E.IL.J, MX) 
4.5X  (CA) 


35X 


35X 


$1,443/kg 


0^06.20.51 


35X 


35X 


$1,241 /kg 


0406.20.53 


0406.20.54 


"0406.20.56 


Other: 

Made  from  cow's  milk: 
Described  in 
additional  U.S. 
note  21  to  this 
chapter  and  entered 
pursuant  to  its 

provisions 15X         Free  (E.IL.J) 

'4.5X  (CA) 

Other [See  section   See  9906.05.23- 

D  to  this     9906.05.25  (MX) 
Annex] 

Other [See  section   Free  (E.IL.J) 

0  to  this    4.5X  (CA) 
Annex]       9X  (NX) 
[Other,  including  mixtures  of  the 
above:] 

Other,  described  in  general 

note  15  of  the  tariff  schedule 

and  entered  pursuant  to  its 

provi  s  i  ons 10X 


35% 


S2.525/kg 


35X^ 


Free  (E.IL.J, MX) 
3X  (CA) 


35X 


35X 


Other: 


0406.20.57 


Containing,  or  processed 
from.  Bryndra.  Gjetost, 
Gamroelost,  Nokkelost  or 
Roquefort  cheeses 


35X 

S2.121/kg 


[See  section 
D  to  this 
Annex] 


Free  (E,IL,J) 
3X  (CA) 
6X  (MX) 


5SX 


0406.20.61 


Containing,  or  processed 
from,  blue-veined  cheese 
(except  Roquefort): 
Described  in 
odditionat  U.S. 
note  17  to  this 
chapter  and  entered 
pursuant  to  its 
provi  G  i  ons 


0406.20.63 


Other. 


10X 


[See  section 
D  to  this 
Annex] 


Free  (E,IL,J) 
3X  (CA) 

See  9906.05.28- 
9906.05.30  (MX) 


35X 


S2.67/k9 
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Section  a.      (continued) 


(19)(a) 


(K06.20.65 


(K06.20.67 


0^06.20.69 


0406.20.71 


0A06.20.73 


0406.20.75 


Annex   (con.) 
-38- 


(con. ) : 

[Cheese  and  curd:] 

(Grated  or  powdered...:] 

[Other,  including  mixtures  of  the 
above:] 

Other  (con.): 

Containing,  or  processed 
from,  Cheddar  cheese: 
Described  in 
additional  U.S. 
note  18  to  thi,s 
chapter  and  entered 
pursuant  to  its 
provisions 


Other. 


10X 


[See  section 
0  to  this 
Annex] 


Free  (E,a,J) 
3X  (CA) 

See  9906.05.31- 
9906.05.33  (MX) 


35X 


SI  .443/kg 


Containing,  or  processed 
from,  American-type  cheese 
(including  Colby,  Mashed 
curd  and  granular  cheese 
but  not  including  Cheddar): 

Described  in 

additional  U.S. 

note  19  to  this 

chapter  and  entered 

pursuant  to  its 

provisions 


Other. 


10X 


[See  section 
0  to  this 
Annex] 


Free  (E,IL,J) 
3X  (CA) 

See  9906.05.31- 
9906.05.33  (NX) 


35X 


S1.241/kg 


Containing,  or  processed 
from,  Edam  or  Gouda 
cheese: 

Described  in 
additional  U.S. 
note  20  to  this 
chapter  and  entered 
pursuant  to  its 
provisions 


Other, 


10X 


[See  section 
D  to  this 
Annex] 


Free  (E,IL,J) 
3X  (CA) 

See  9906.05.34- 
9906.05.36  (MX) 


35X 


S2.121/k9 


Federal  Register  /  Vol.  60.  No.  2  /  Wednesday.  January  4.  1995  /  Presidential  Documents        1051 


Annex    (con. ) 
-39- 


Section  A.   (continued) 
(19) (a),   (con.): 


[Cheese  and  curd:] 

[Grated  or  powdered...:] 

[Other,  including  mixtures  of  the 
above:] 

Other  (con.): 

Containing,  or  processed 
from,  I  tali  an- type  cheeses 
(Romano,  Reggiano, 
Parmesan,  Provolone, 
Provoletti,  Sbrinx  and 
Goya)  made  from  cow's 
milk: 
0406.20.77  Described  in 

additional  U.S. 
note  21  to  this 
chapter  and  entered 
pursuant  to  its 
provisions 


10X 


Free  (E.ll.J) 
3X  (CA) 


35X 


0406.20.79 


Other. 


[See  section 
D  to  this 
Annex] 


See  9906.05.37- 
9906.05.39  (MX) 


S2.S2S/k9 


0406.20.81 


0406.20.83 


0406.20.85 


0406.20.87 


Containing,  or  processed 
from,  Swiss,  Emnentaler, 
or  Gruyere- process  cheeses: 

Described  in 

additional  U.S. 

note  22  to  this 

chapter  and  entered 

pursuant  to  its 


Other 


provisions 

10X 

Free  (E.IL.J) 

35X 

3X  (CA) 

Other 

[See  section 

See  9906.05.40- 

$1.631/kg 

D  to  this 

9906.05.42  (NX) 

Annex] 

• 

Containing  0.5  percent 

or  less  by  weight  of 

butterfat: 

Described  in 

additional 

U.S.  note  23 

to  this  chapter 

and  entered 

pursuant  to  its 

Drovisions 

10X 

Free  (E.IL.J) 

35X 

3X  (CA) 

Other 

[See  section 

See  9906.05.43- 

$1.328/kg 

D  to  this 

9906.05.45  (MX) 

Annex] 

1052 
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Annex  (con 

) 

-40- 

Section 

A.   (continued) 

(19)(a) 

(con.): 

[Cheese  and  curd:] 

[Grated  or  powdered...:] 

[Other,  including  mixtures  of  the 
above:] 

Other  (con.): 

Other  (con.): 
Other: 

Containing 
cow's  milk: 

• 

0406.20.8^ 

Described  in 
additional 
U.S.  note  16 
to  this 
chapter  and 
entered 
pursuant  to 
its 

provisions 

10% 

Free  (E.IL.J) 
3X  (CA) 

35X 

(K06.20.91 

Other 

[See  section 
D  to  this 
Annex] 

See  9906.05,46- 
9906.05.48  (MX) 

J1.775/ltg 

0406.20.95 

Other 

[Processed  (process)...:) 

"Blue-veined  cheese  other  than 
Roquefort  cheese: 

[See  section 
D  to  this 
Annex] 

Free  (E.IL.J) 
3X  (CA) 
6X  iHX) 

35X" 

0406.30.05 

Stilton  cheese  described  in 
additional  U.S.  note  24  to  this 
chapter  and  entered  pursuant  to 

its  provisions 

[See  section 

35X 

D  to  this 

Annex] 

Other: 

0406.30.12 

Described  in  general 
note  15  of  the  tariff 
schedule  and  entered 

pursuant  to  its  provisions... 

20X 

Free  (E.IL.J.MX) 

35X 

• 

6X  (CA) 

0406.30. U 

Described  in  additional 
U.S.  note  17  to  this 
chapter  and  entered 

pursuant  to  its  provisions... 

20X 

Free  (E.IL.J) 
6X  (CA) 

35X 

0406.30.18 

Other 

[See  section 
D  to  this 
Annex] 

See  9906.05.50- 
9906.05,52  (MX) 

»2.67/lcg 
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Section  A.   (continued)  ^^ 

(19) (a),   (con.): 

[Cheese  and  curd:] 

[Processed  (process)...:] 
Cheddar  cheese: 
0406.30.22  Described  in  general  note  15  of 

the  tariff  schedule  and  entered 

pursuant  to  its  provisions 16X         Free  (E.IL.J.MX)    35X 

4.8X  (CA) 

0406.30.24  Described  in  additional  U.S. 

note  18  to  this  chapter  and 
entered  pursuant  to  its 

provisions 16X         Free  (E.IL.J)      35X 

4.8X  (CA) 

0406.30.28  Other (See  section   See  9906.05.53-     £1.443/kB 

D  to  this     9906.05.55  (MX) 
Annex] 
Colby  cheese: 
0406.30.32  Described  in  general  note  15  of 

the  tariff  schedule  and  entered 

pursuant  to  its  provisions 20X         Free  (E.IL.J, NX)    35X 

6X  (CA> 

0406.30.34  Described  in  additional  U.S. 

note  19  to  this  chapter  and 
entered  pursuant  to  its 

provisions 20X         Free  (E.IL.J)      35X 

6X  (CA) 

0406.30.38  Other [See  section   See  9906.05.53-    Si.241/kg 

D  to  this    9906.05.55  (MX) 
Annex] 
Edam  and  Gouda  cheeses: 
0406.30.42  Described  in  general  note  15  of 

the  tariff  schedule  and  entered 

pursuant  to  its  provisions 15X         Free  (E.IL.J.MX)    Z57. 

4.5X  (CA) 

0406.30.44  Described  in  additional  U.S. 

note  20  to  this  chapter  and 
entered  pursuant  to  its 

provisions 15X         Free  (E.IL.J)      35X 

4.5X  (CA) 

0406.30.40  Other [See  section      See  9906.05.56-  $2.121/lcg 

D  to  this  9906.05.58  (MX) 

Annex] 


1033 
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Section  u.      (continued) 


(19)(a). 


0< 06. 30. 49 


0406.30.51 


0A06.:O.S3 


"0406.30.56 


0406.30.57 


0406.30.61 


0436.30.63 
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Annex   (con. ) 
-43- 


(con. ) : 

[Cheese  end  curd:] 

[Processed  (process)...:] 

Gruyere-process  cheese: 

Described  in  general  note  15  of 
the  tariff  schedule  ond  entered 
pursuant  to  its  provisions 


Section  A.      (continued) 
ri9><'a).      rcon.): 


6.4% 


Described  in  additional  U.S. 
note  22  to  this  chapter  and 
entered  pursuant  to  its 
provisions 


Other. 


6.4% 


[Sec  section 
D  to  this 
Annex] 


Free  (E.IL.J.HX) 
1.9%  (CA) 


Free  (E.IL.J) 
1.9%  (CA) 

See  9906.05.59- 
9906.05.61  (MX) 


35% 


0406.30.65 


35% 
$1.631/kg" 


[Cheese  and  curd:] 

[Processed  (process)...:] 

[Other,  including  mixtures  of  the 
above:] 

Other  (con): 

Containing,  or  processed 
from,  Cheddar  cheese: 
Described  in 
additional  U.S. 
note  18  to  this 
chapter  and  entered 
pursuant  to  its 
provisions 


0406.30.67 


[Other,   including  mixtures  of  the 

above:] 

Other,  described  in  general 
note  15  of  the  tariff  schedule 
and  entered  pursuant  to  its 
provisions 


Other. 


10% 


[See  section 
D  to  this 
Annex] 


Free  (E.IL.J) 
3%  (CA) 

See  9906.05.66- 
9906.05.68  (MX) 


35% 


SI.443Ag 


10% 


Free  (E.IL.J, MX) 
3%  (CA) 


35% 


0406.30.69 


Other: 


Containing,  or  processed 
from,  Bryndza,  Gjetost, 
Gaflutelost,  Nokkelost  or 
Roquefort  cheeses 


[See  section 
D  to  this 
Annex] 


Free  (E,IL,J) 
3%  (CA) 
6%  (MX) 


35% 


Containing,  or  processed 
from,  American- type  cheese 
(including  Colby,  washed 
curd  and  granular  cheese 
but  not  including  Cheddar): 

Described  in 

additional  U.S. 

note  19  to  this 

chapter  and  entered 

pursuant  to  its 

provi  s  i  ens 


0406.30.71 


Other. 


Containing,  or  processed 
from,  blue-veined  cheese 
(except  Roquefort): 
Described  in 
additional  U.S. 
note  17  to  this 
chapter  and  entered 
pursuant  to  its 
provisions 


10% 


[See  section 
D  to  this 
Annex] 


Free  (E.IL.J) 
3%  (CA) 

See  9906.05.66- 
7906.05.68  (MX) 


35% 


S1.24i/kg 


0406.30.73 


Other. 


10X 


[See  section 
D  to  this 
Annex] 


Free  (E.IL.J) 
3%  (CA) 

See  9906.0S.63- 
9906.05.65  (MX) 


35% 


$2.67/kg 


Containing,  or  processed 
from.  Edam  or  Gouda  cheese: 

Described  in 

additional  U.S. 

note  20  to  this 

chapter  and  entered 

pursuant  to  its 

provisions 


0406.30.75 


Other. 


10% 


[See  section 
0  to  this 
Annex] 


Free  (E.IL.J) 
3%  (CA) 

See  9906.05.69- 
9906.05.71  (MX) 


35% 


»2.12t/kg 
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Section  /  .      (continued) 


(19)(a). 


0406.30.7/ 


(con. ) : 

[Cheese  end  curd:] 

[Processed  (process)...:] 

[Other,  including  mixtures  of  the 
above:] 

Other  (con): 

Containing,  or  processed 
from,  Italian-type  cheeses 
(Romano,  Reggiano, 
Parmesan,  Provolone, 
Provoletti,  Sbrinz  and 
Goya): 

Described  in 
additional  U.S. 
note  21  to  this 
chapter  and  entered 
pursuant  to  its 


0406.30.79 


0406.30.81 


0406.30.83 


0406.30.85 


0406.30.87 
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Annex    (con.) 
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previsions 

.  10% 

Free  (E.IL,J) 

35% 

3X  (CA) 

Other 

.  [See  section 

See  9906.05.72- 

S2.525/kg 

D  to  this  ' 

9906.05.75  (MX) 

Annex] 

Containing,  or  processed 

from,  Swiss,  Eirmentaler, 

or  Gruyerc- process  cheeses: 

Described  in 

additional  U.S. 

note  22  to  this 

chapter  and  entered 

pursuant  to  its 

provi  s  I  ons 

10X 

Free  (E,IL,J) 

35% 

3%  (CA) 

Other 

.  [See  section 

See  9906.05.76- 

S1.631/kg 

D  to  this 

9906.05.78  (MX) 

Annex] 

\ 

Section  A.      (continued) 
(19)(a).      (con.): 

[Cheese  and  curd;] 

(Processed  (process)...:] 

[Other,  including  mixtures  of  the 
above:} 

Other  (con.): 

Other  (con.): 
Other: 

Contuining  coa's 
nilk: 
0406.30.89  Described  in 

cdditional 
U.S.  note  16 
to  this 
chapter  and 
entered 
pursuant  to 
its 
provisions... 


0406.30.91 


0406.30.95 


Other. 


Other. 


10% 


[See  section 
D  to  this 
Annex] 

[See  section 
D  to  this 
Annex] 


Free  (E.IL.J) 
3%  (CA) 

See  9906.05.82- 
9906.05.84  (MX) 


Free  (E.IL.J) 
3%  (CA) 
6X  (NX) 


35% 


S1.775/kg 


35%'' 


0406.40.44 


0406.40.48 


[Blue- veined  cheese:] 

"Stilton  cheese  described  in 
additional  U.S.  note  24  to  this 
chapter  and  entered  pursuant  to  its 
provisions: 

In  original  loaves 


Other. 


Other: 


Containing  0.5  percent 
or  less  by  weight  of 
butterfat: 

Described  in 

additional  U.S. 

note  23  to  this 

chapter  and 
,    entered  pursuant 

to  its  provisions. 


Other. 


10% 


[See  section 
D  to  this 
Annex] 


Free  (E,IL,J) 
3%  (CA) 

See  9906.05.79- 
9906.05.01  (MX) 


35% 


S1.328/kg 


0406,40.51 


0406.40.52 


[Other:] 

"Described  in  general  note  15  of 
the  tariff  schedule  and  entered 
pursuant  to  its  provisions: 

In  original  loaves 


[See  section 
0  to  this 
Annex] 

[See  section 
D  to  this 
Annex] 


15% 


35% 


35%" 


Other 20% 


Free  (E,IL,J,MX) 
4.5%  (CA) 

Free  (E,IL,J,MX) 
6%  (CA) 


35% 


35% 
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Section  A 


(19)(a) 


M06.A0.54 


(K06.40.58 


0406.40.70 


0406.90.06 


0406.90.08 


Cheese  and  curd:] 

[Blue- veined  cheese:] 
[Other:] 

Described  in  additional  U.S. 
note  17  to  this  chapter  and 
entered  pursuant  to  its 
provisions: 

In  original    loaves 


0406.90.12 


0406.90.14 


0406.90.16 


0406.90.18 


0406.90.28 


Annex    (con.) 
-46- 


Annex    (con.) 
-47- 


(continued) 
(con. ) : 


Section  A,      (continued) 
(19)(a).      (con.): 


0406.90.31 


Other. 


Other. 


15X 

free  (E.IU.J) 
4.5X  (CA) 

35X 

20X 

Free  (E.IL.J) 
6X  (CA) 

35X 

[See  section 

See  9906.05.86- 

$2.67/kfl" 

D  to  this 

9906.05.88  (MX) 

Annex] 

[Other  cheese:] 

"Cheddar  cheese: 

Described  in  general  note  15  of 
the  tariff  schedule  and  entered 
pursuant  to  Its  provisions 


12X 


Described  in  additional  U.S. 
note  18  to  this  chapter  and 
entered  pursuant  to  its 
provisions 


Other. 


Edam  and  Gouda  cheeses: 

Described  in  general  note  15  of 
the  tariff  schedule  and  entered 
pursuant  to  its  provisions 


12X 


[See  section 
D  to  this 
Annex] 


15X 


Described  in  additional  U.S. 
note  20  to  this  chapter  and 
entered  pursuant  to  its 
provisions 


Other. 


Goya  cheese: 

Described  in  general  note  IS  of 
the  tariff  schedule  and  entered 
pursuant  to  its  provisions 


15X 


(See  section 
D  to  this 
Annex] 


25X 


Free  (E.IL.J.MX)   35X 
3.6X  (CA) 


Free  (E.IL.J)      35X 
3.6X  (CA) 

See  9906.05.89-     $1.443/kg 
9906.05.91  (MX) 


Free  (E.IL.J)      35X 
4.5X  (CA) 


Free  (E.IL.J)      35X 
4.5X  (CA) 

See  9906.05.92-    $2.121/k9 
9906.05.94  (MX) 


Free  (E.IL.J.MX)    35X 
7.5X  (CA) 


0406.90.32 


0406.90.33 


0406.90.34 


0406.90.36 


0406.90.37 


0406.90.38 


[Cheese  and  curd:] 
[Other  cheese:] 

Goya  cheese  (con.): 
Other: 

Made  from  cow's  milk  and 
not  in  original  loaves: 
Described  in 
additional  U.S. 
note  21  to  this 
chapter  and  entered 
pursuant  to  its 
provisions 25X 

Other [See  section 

0  to  this 
Annex] 

Other [See  section 

J\  D  to  this 

^  Annex] 

Sbrinz  cheese: 

Described  in  general  note  15  of 
the  tariff  schedule  and  entered 
pursuant  to  its  provisions 19X 


Other: 

Made  from  com's  milk: 
Described  in 
additional  U.S. 
note  21  to  this 
chapter  and  entered 
pursuant  to  its 
provisions 19X 

Other [See  section 

D  to  this 
Annex] 

Other [See  section 

D  to  this 
ArmexJ 


free  (E.IL.J) 
7.5X  (CA) 

See  9906.05.95- 
9906.05.97  (MX) 


Free  (E.IL.J) 
7.SX  (CA) 
20X  (MX) 


Free  (E.IL.J.MX) 
5.7X  (CA) 


35X 
$2.52S/kg 

3SX 


35X 


Free  (E.IL.J) 
5.7X  (CA) 

See  9906.05.99- 
9906.06.04  (MX) 


Free  (E.IL.J) 
5.7X  (CA) 
See  9906.06.02- 
9906.06.04  (MX) 


35X 
S2.525/kg 

3SX 
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^.      (continued) 

(con. ) : 

[Cheese  and  curd:] 
[Other  cheese:] 

Romano  made  from  cow's  milk. 
Reggiano,  Parmesan,  Provolone  and 
Provoletti  cheeses: 

Described  in  general  note  15  of 
the  tariff  schedule  and  entered 
pursuant  to  its  provisions 


0406. 90. 4, '• 


0406.90.42 


0406.90.43 


0406.90.44 


0406. 90. 4< 


0406.90.48 


0406  90, 4S 


Federal  Register  /  Vol.  60.  No.  2  /  Wednesday,  January  4,  1995  /  Presidential  Documents        1061 


Annex   (con. ) 
-49- 


Section  A.   (continued) 
(19)(a).   (con.): 


[Cheese  and  curd:] 
[Other  cheese:] 

Colby  cheese: 
0406.90.51  Described  in  general  note  15  of 

the  tariff  schedule  and  entered 
pursuant  to  its  provisions 


15X 


Free  (E.IL.J.MX) 
4.5X  <CA) 


35% 


0406.90.52 


Other: 

Made  from  com's  milk: 
Described  in 
additional  U.S. 
-^  note  21  to  this 
chapter  and  entered 
pursuant  to  its 
provisions 15X 

Other [See  section 

D  to  this 
Annex] 

Other [See  section 

D  to  this 
Annex] 
Stsiss  or  Emnentaler  cheese  uith  eye 
formation: 

Described  in  general  note  15  of 
the  tariff  schedule  and  entered 
pursuant  to  its  provisions 


0406.90.54 


6.4% 


Free  (E.IL.J) 
4.5%  (CA) 

See  9906.06.05- 
9906.06.10  (MX) 


Free  (E.IL.J) 
4.5%  (CA) 
9%  (MX) 


Free  (E.IL.J. MX) 
1.9%  (CA) 


35% 


$2.525/kg 


35% 


0406.90.61 


35% 


0406.90.63 


Described  in  additional  U.S. 
note  25  to  this  chapter  and 
entered  pursuant  to  its 

provisions - 6.4%         Free  (E.IL.J) 

1.9%  (CA) 

other...... [See  section   See-  9906.06.12- 

D  to  this     9906.06.14  (MX) 
Ar-ncx] 

Garnmelcs-c  and  Hokkclost  chesses [See  section   Free  (E.IL.J) 

D  to  this    19%  (CA) 
Annex)       5.1%  (MX) 


35% 


S2.208/kg 


35% 


0406.90.66 


0406.90.68 


20% 


Described  in  additional  U.S. 
note  19  to  this  chapter  and 
entered  pursuant  to  its 
prov  i  s  i  ons 


Other. 


20% 


[See  section 
0  to  this 
Annex] 


Free  (E.IL.J, MX) 
6%  (CA) 


Free  (E.IL.J) 
6%  (CA) 

See  9906.06.16- 
9906.06.18  (MX) 


35% 


35% 


$1.241/ka- 


[Other  cheeses,  and  substitutes  for 
cheese,  including  mixtures  of  the 
above:] 

"Other,  described  in  general 
note  15  of  the  tariff  schedule 
and  entered  pursuant  to  its 
provisions  (including 
mixtures): 

Containing  Romano. 
Reggiano,  Parmesan, 
Provolone.  Provoletti. 
Sbrinz  or  Goya,  all  the 
foregoing  made  from  cow's 
milk 


7.5% 


Other 10% 


Other,  including  mixtures  of 
the  above  (excluding  goods 
containing  mixtures  of 
subheadings  0406.90.61  or 
0406.90.63): 

"Containing  Ronano. 
Reggiano,  Parmesan, 
Provolone,  Provoletti, 
St>rinz  or  Goya,  all  the 
foregoing  made  from  cow's 
milk: 

Described  in 
additional  U.S. 
note  21  to  this 
chapter  and  entered 
pursuant  to  its 
provisions 


Free  (E,IL,J,MX) 
2.2%  (CA) 

Free  (E.IL.J, MX) 
3%  (CA) 


35% 


35% 


Other. 


7.5% 


(See  section 
D  to  this 
Annex] 


Free  (E.IL.J) 
2.2%  (CA) 

See  9906.06.19- 
9906.06.21  (MX) 


35% 


S2.52S/ks 


1062 
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[Cheeso  and  curd:] 
[Other  cheese:] 

[Other  cheeses,  and  substitutes  for 
cheese,  including  mixtures  of  the 

above:] 

Other,  including  mixtures  of 
the  above  (excluding  goods 
containing  mixtures  of 
subheadings  0406.90.61  or 
0406.90.63)  (con.): 

Containing,  or  processed 
from,  blue-veined  cheese: 

0406.90.r2  ''!!':''^,'m. 

additional  U.S. 

note  17  to  this 

chapter  and  entered 

pursuant  to  its 

provisions 


0406.90 


ru 


0406.90 


76 


0406.90 


0406.90 


0406.9C .84 
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A.       (continued) 
(con. ) : 


Section  A.      (continued) 
(19^(a).      (con.): 


78 


82 


Other. 


10X 


[See  section 
D  to  this 
Annex] 


Free  (E,IL,J) 
3X  (CA) 

See  9906.06.22- 
9906.06.24  (MX) 


35X 


$2.67/kg 


[Cheese  and  curd:] 
[Other  cheese:] 

[Other  cheeses,  and  substitutes  for 
cheese,  including  mixtures  of  the 
above:] 

ether,  including  mixtures  of 
the  above  (excluding  goods 
containing  mixtures  of 
subheadings  0406.90.61  or 
0406.90.63)  (con.): 

Containing,  or  processed 
from,  Edam  or  Couda  cheese: 
0406.90.86  Described  in 

additional  U.S. 
note  20  to  this 
chapter  and  entered 
pursuant  to  its 
provisions 


0406.90.88 


Containing,  or  processed 
from,  Cheddar  cheese: 
Described  in 
additional  U.S. 
note  18  to  this 
chapter  and  entered 
pursuant  to  its 
provisions 


0406.90.90 


Other. 


10% 


[See  section 
D  to  this 
Annex] 


Free  (E,IL,J) 
3X  (CA) 

See  9906.06.25- 
9906.06.27  (MX) 


35X 


$1.443/kg 


0406.90.92 


Containing,  or  processed 
from,  American-type  cheese 
(including  Colby,  washed 
curd  and  granular  cheese 
but  not  including  Cheddar): 
Described  in 
additional  U.S. 
note  19  to  this 
chapter  and  entered 
pursuant  to  its 
provi  s  i  ons 


0406.90.93 


Other. 


10X 


(See  section 
D  to  this 
Annex] 


Free  (E,IL,J) 
3X  (CA) 

See  9906.06.25- 
9906.06.27  (MX) 


35X 


$1.241 /kg 


€406.90.94 


Other. 


10X 


[See  section 
D  to  this 
Annex] 


Free  (E,IL,J) 
3X  (CA) 

See  9906.06.28- 
9906.06.30  (MX) 


35X 


»2.121/kg 


Containing,  or  processed 
from,  Swiss,  Etrmentaler,  or 
Oruyere- process  cheeses: 

Described  in 

additional  U.S. 

note  22  to  this 

chapter  and  entered 

pursuant  to  its 

provi  sions 


Other. 


10X 


[See  section 
D  to  this 
Annex) 


Free  (E,IL,J) 
3X  (CA) 

See  9906.06.31- 
9906.06.33  (MX) 


35X 


$1.631/kg 


Other: 


Containing  0.5  percent 
or  less  by  weight  of 
butterfat: 

Described  in 

additional  U.S. 

note  23  to  this 

chapter  and 

entered  pursuant 

to  its 

provisions 


Other. 


10X 


(See  section 
0  to  this 
Annex] 


Free  (E,IL,J) 
3X  (CA) 

See  9906.06.34- 
9906.06.36  (MX) 


35X 

SI  .328/kg 
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i.       (continued) 

(con. ) : 

[Cheese  and  curd:] 
[Other  cheese:] 

[Other  cheeses,   and  substitutes  for 
cheese,    including  mixtures  of  the 
above:] 

Other,    including  mixtures  of 
the  above  (excluding  goods 
containing  mixtures  of 
subheadings  0406.90.61   or 
0406.90.63)   (con.): 

Other  (con.):  ^ 

Other: 

Containing  cow's 
mi  Ik  (except 
soft-ripened 
cow's  milk 
cheese): 

Described  in 
additional 
U.S.  note  16 
to  this 
chapter  and 
entered 
pursuant  to 
its 
provisions... 
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Section  A.      (continued) 


10X 


Other. 


Other. 


[See  section 
D  to  this 
Annex] 

[See  section 
0  to  this 
Annex) 


Free  (E.IL.J) 
3X  (CA) 

See  9906.06.37- 
9906.06.39  (MX) 


Free  (E,IL,J) 
3X  (CA) 
6X  (MX) 


35X 

*1.775/kg 

35X" 


Conforming  changes : 

Subheadings  0406.90.50,  0406.90.55  and  0406.90.60 
0406.90.56,  0406.90.57  and  0406.90.59,  respective 
The  article  description  of  subheading  9903.04.05 
deleting  "0406.40.60"  and  inserting  "0406.40.44, 
0406.40.70"  in  lieu  thereof;    , 
The  article  description  of  subheading  9903.04.10 
deleting  "0406.20.20,  0406.30.10,  or  0406.40.80" 
"0406.20.15,  0406.20.24,  0404.20.28,  0406.30.05. 
0406.30.18,  0406.40.48,  0406.40.58  or  0406.40.70" 
The  article  description  of  subheading  9903.04.15 
deleting  "0406.20.40.  0406.30.40.  or  0406.90.15" 
-0406.20.44,  0406.20.48,  0406.30.44,  0406.30.48, 
0406.90.18"  in  lieu  thereof; 


are  renumbered  as 

ly; 

is  modified  by 
0406.40.54  or 

is  modified  by 
and  inserting 
0406.30.14, 

in  lieu  thereof; 
is  modified  by 
and  inserting 
0406.90.16  or 


(19) (b).      (con.): 

(v)    The   article   description  of   subheading   9903.04.20   is   deleted  and   the 
following  description   "Cheeses  and  substitutes   for  cheeses,   valued 
over   11. 3C  per  kg,    containing,    or  processed  from,    Italian- type 
cheeses,    made   from  cow's  milk,    not   in  original   loaves    (Hoaano-  made 
from  cow's   milk,    Reggiano,    Parmesan,    Provolone.    Provoletti,    Sbrinz   and 
Goya)    (provided  for   In  subheading  0406.20.77,    0406.20.79,    0406.30,77, 
0406.30,79,    0406.90.66  or  0406.90.68)"   inserted  in  lieu  thereof; 
(vi)    The   superior   text   immediately  preceding  subheading  9906.04.81   is 

modified  by  deleting   "0406.10.10"   and   inserting   "0406.10.08"    in  lieu 
thereof; 
(vii)    The   superior   text  preceding  subheading  9906.04.83  which  reads 

"Provided  for   in  subheading  0406.10.50:",    sxibheadings   9906.04.83 
through  9906.05.10,    and  any  superi»T   text  to  such  subheadings,    are  all 
deleted  and   the   following  provisions   are    inserted   in  numerical 
sequence   in  lieu  thereof: 

[Goods  of  Mexico,...:] 

[Cheese  and  cu.'d. ..:] 

"Provided  for  in  subheading 
0406.10.18: 

9906.04.83  Subject  to  the  quantitative 

limits  specified  in  U.S.  note  8 
to  this  subchapter 

Other: 

9906.04.84  Valued  not  over  $2.32/kg..... 

9906.04.85  Other 

Providec^  far  in  sufalwading 
0406.10.28  or  0406.10.38: 

9906.04.86  Subject  t»  the  quantitative 

limits  specified  in  U.S.  note  8 
to  this  subchapter 

Other: 

9906.04.87  Valued  not  over  $1.76/k9 

9906.04.88  Other 

Provided  for  in  subheading 
0406.10.48: 

Edam  and  Gouda  cheeses: 

9906.04.89  Subject  to  the  quantitative 

limits  specified  in  U.S. 
note  8  to  this  subchapter 

Otlrer: 

9906.04.90  Valued  not  over 

$2.87/kg 

9906.04.91  Other 


UOC) 


SI. 294/119  (MX) 
55.AX  (MX) 


Free  (MX) 


9«c/kg  am 
».tt  (MX) 


Free  CMM) 

$1.597/1w  (MX) 
55  JA  (MX) 
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(19)(b). 
(vii) 


9906. OA. 92 


9906.04.93 


9906.04.94 


9906.04.95 


9906.04.96 


9906.04.97 


9906.04.98 


9906,04.99 


9906.05.00 
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(con. ) : 
(con. ) : 

[Goods  of  Mexico,...:] 

[Cheese  and  curd...:] 

Provided  for  in  subheading 
0406.10.48  (con.): 

Cheese  and  substitutes  for 
cheese  containing,   or  processed 
from,   Edam  and  Gouda  cheese: 

Subject  to  the  quantitative 
limits  specified  in  U.S. 
note  8  to  this  subchapter... 


Other: 


Valued  not  over 
$1.97/kg 


Other 

Provided  for  in  subheading 
0406.10.58: 

Italian-type  cheeses,  made  from 
cow's  milk,  in  original  loaves 
(Romano  made  from  com's  milk, 
Reggiano,  Parmesan,  Provolone, 
Provoletti  and  Sbrinz): 

Subject  to  the  quantitative 
limits  specified  in  U.S. 
note  8  to  this  subchapter... 

Other: 

Valued  not  over 
*3.13/kg 


Other 

Italian-type  cheeses,  made  from 
cow's  milk,  not  in  original 
loaves  (Romano  made  from  cow's 
milk,  Reggiano,  Parmesan, 
Provolone,  Provoletti,  Sbrinz 
and  Goya)  and  cheese  and 
substitutes  for  cheese 
containing,  or  processed  from, 
such  I  tali  an- type  cheeses, 
whether  or  not  in  original 
loaves: 

Subject  to  the  quantitative 
limits  specified  in  U.S. 
note  8  to  this  subchapter... 


Other: 


Valued  not  over 
$2.30/kg 


Other. 


Free  (MX) 

S1.093/kg  (NX) 
55.6X  (MX) 


Free  (MX) 

$t.744/kg  (MX) 
55. 6X  (MX) 


free  (MX) 

$1.283/kg  (MX) 
55. 6X  (MX) 
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Section  A.      (continued) 

(19) (b).      (con.): 
(vii)    (con.): 

[Goods  of  Mexic», ...:) 

tChsese  and  cur^ ^.il 

Provided  for  id  subti«adine 
0406.10.68: 

9906.05.01  Subject  to  the  quantitative 

tiarts  specified  in  tf.S.  note  8 

r  to  this  subchapter...... . .  Free  (NK) 

Other: 

9906.05.02  Valued  not  over  $2.04/kg $1.137/kg  (W) 

9906.05.03  Other 55.6X  (MX) 

Provided  for   in  subheading 

0406.10.78: 

9906.05.04  Subject  to  the  quantitative 

Units  specified  in  U.S.  note  8 

to  this  subchapter Free  (NX) 

Other: 

9906.05.05  Valued  not  over  $1,72/kg 96c/kg  (MX) 

9906.05.06  Other 55. 6X  (MXJ 

Provided  for  fn  subheading 

0406.10.88: 

9906.05.07  Subject  to  the  quantitative 

limits  specified  in  U.S.  note  8 

to  this  subchapter Free  (MX) 

Other: 

9906.05.08  Valued  not  over  $2.30/kg $1.283/kg  (MX) 

9906.05.09  Other 55. 6X  (MX)" 

(viii)  The  superior  text  ianaediately  preceding  subheading  9906.05.11  is 

modified  by  deleting  "0406.20.20"  and  inserting  "0406.20.28"  in  lieu 
thereof; 
(ix)  The  superior  text  inunediately  preceding  subheading  9906.05.14  is 
modified  by  deleting  "0406.20,30  or  0406.20.35"  and  inserting 
"0406.20.33  or  0406.20.39"  in  lieu  thereof; 
(x)  The  superior  text  preceding  subheading  9906.05.17  which  reads 

"Provided  for  in  0406.20.40:"  is  modified  by  deleting  "0406.20.40"  and 
inserting  "subheading  0406.20.48"  in  lieu  thereof; 
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t 

•  - 

Section 

A.       ( 

continued) 

(19)(b) 

(con   ) : 

(xi 

The 

superior    text   preceding   subheading 

9906. 

05.23   which   reads 

"Provided   for    in  subheading  0406.20.50: 

".    th 

e   superior    text 

imme 

diately  preceding   subheading   9906.05.23, 

subheading   9906.05.23   and 

the 

superior   text   immediately   following 

such 

subheading,    subheadings 

9906 

.05.24,    9906.05.25    and  9906.05.26, 

the    superior    text    immediately 

preceding   subheading   9906.05.27,    and   subhead 

ings   9906.05.27   through 

9906 

.05.49,    inclusive,    and   any   superior 

text 

to   such   subheadings , 

are 

all   deleted,    and   the    following  provisions    are    inserted   in 

numerical    sequence    in   lieu   thereof: 

[Goods 

of  Mexico, ...:] 

IC.'^eese  and  curd...:] 

"Provided  for   in  subheading 

, 

0/;06.20.53: 

9906.05.2: 

Subject  to  the  quantitative 
limits  specified  in  U.S.  note  8 
to  this  subchapter 

Free  <MX) 

Other: 

9906.05.2^ 

Valued  not  over  $2.30/lcg 

»1.283/kg  (MX) 

9906.05.25 

Other ,. 

Proviaed  for   in  subheading 
0406.20.63: 

55. 6X  (MXJ 

9906.05.22 

Subject  to  the  quantitative 
limits  specified  in  U.S.  note  8 
to  this  subchaoter 

Free  (MX) 

Other: 

9906. 05. 2< 

Valued  not  over  $2.32/kg 

$1.294/kg  (MX) 

9906. 05. 3C 

Other 

Provided  for   in  subheading 
0406.20.67  or  0406.20.71: 

55. 6X  (MX) 

9906.05.31 

Subject   to  the  quantitative 
limits  specified  in  U.S.  note  8 
to  this  subchapter 

Other: 

Free  (MX) 

9906.05.32 

Valued  not  over  »1.76/kg 

98t/kg  (MX) 

9906.05.33 

Other 

55. 6X  (MX) 

Provided  for   in  subheading 

0406.20.75: 

9906.05.34 

Subject  to  the  quantitative 
limits  specified  in  U.S.  note  8 
to  this  subchapter 

Other: 

Free  (MX) 

9906.05.35 

Valued  not  over  $1.97/kg 

S1.098/kg  (MX> 

9906.05.36 

Other 

55. 6X  (MX) 

Provided  for   in  subheading 

0406.20.79: 

9906.05.37 

Subject  to  the  quantitative 
limits  specified  in  U.S.  note  8 

m 

to  this  subchapter 

Other: 

Free  (MX) 

9906.05.38 

Valued  not  over  $2.30/kg 

$1.283/kg  (MX) 

9906.05.39 

Other 

» 

55. 6X  (MX) 
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(19) (b).   (con.): 
(xi)  (con.): 

[Goods  of  Mexico,...:] 

[Cheese  and  curd...:] 

Provided  for  in  subheading 
0406.20.83: 

9906.05.40  Subject  to  the  quantitative 

limits  specified  in  U.S.  note  8 

to  this  subchapter Free  (MX) 

Other: 

9906.05.41  Valued  not  over  »2.04/kg $1.137/kg  (MX) 

9906.05.42  Other 55.6X  (MX) 

Provided  for  in  subheading 

0406.20.87: 

9906.05.43  Subject  to  the  quantitative 

limits  specified  in  U.S.  note  8 

to  this  subchapter Free  (MX) 

Other: 

9906.05.44  Valued  not  over  $1.72/kg 96c/kg  (MX) 

9906.05.45  Other 55. 6X  (MX) 

Provided  for  in  subheading 

0406.20.91: 

9906.05.46  Subject  to  the  quantitative 

limits  specified  in  U.S.  note  8 

to  this  subchapter Free  (MX) 

Other: 

9906.05.47  Valued  not  over  $2. 30/kg $1.283/kg  (MX) 

9906.05.48  Other 55. 6X  (MX)- 

(xii)  The  superior  text  immediately  preceding  subheading  9906.05.50  is 

modified  by  deleting  "0406.30.10"  and  inserting  "0406.30.18"  in  lieu 

thereof; 
(xiii)  The  superior  text  immediately  preceding  subheading  9906.05.53  is 

modified  by  deleting  "0406.30.20  or  0406.30.30"  and  inserting 

"0406.30.28  or  0406.30.38"  in  lieu  thereof: 
(xiv)  The  superior  text  immediately  preceding  subheading  9906.05.56  is 

modified  by  deleting  "0406.30.40"  and  inserting  "0406.30.48"  in  lieu 

thereof; 
<'xv)  The  superior  text  immediately  preceding  subheading  9906.05  59  is 

modified  by  deleting  "0406.30.50"  and  inserting  "0406.30.53"  in  lieu 

thereof; 


1070        lederal  Register  /  Vol.  60.  No.  2  /  Wednesday.  January  4.  1995  /  Presidential  Documents 


Section  n.      (continued) 


(19)(b). 
(xvi) 


9906.05.63 


9906.05.64 
9906.05.65 


9906.05.66 


9906.05.67 
9906.05.68 


9906.05.69 


9906.05.70 
9906.05.71 


9906.05.72 


9906.05.73 


9906.05.74 
9906.05.75 


9906.05776- 


9906.05.77 
9906.05.78 
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Section  A.      (continued) 


(con. ) 
The   superior   text    inunediateiy  preceding   subheading  9906.05.62, 
subheadings   9906.05.62    through  9906.05.85,    inclusive,    and  any   superior 
text  to  such  subheadings,    are  all   deleted,    and   the   following 
provisions  are   inserted   in  numerical   sequence    in   lieu  thereof: 

(Goods  of  Mexico,...:] 

[Cheese  and  curd...:] 

"Provided  for  in  subheading 
0406.30.63: 

Subject  to  the  quantitative 
limits  specified  in  U.S.  note  8 
to  th  i  s  subchapter 


(19)(b). 
(xvi) 


(con. ) : 
(con. ) : 


') 


other: 

Valued  not  over  S2.32/kg... 
Other 

Provided  for  in  subheading 

0406.30.67  or  0406.30.71: 

Subject  to  the  quantitative 
limits  specified  in  U.S.  note  8 
to  this  subchapter 


Other: 

Valued  not  over  $1.76/kg... 
Other 

Provided  for  'n  subheading 

0406.30.75: 

Subject  to  the  quantitative 
limits  specified  in  U.S.  note  8 
to  this  subchapter 


Other: 

Valued  not  over  $1.97/kg 

Other 

Provided  for  in  subheading 

0406.30.79: 

Made  from  cow's  milk: 

Subject  to  the  quantitative 
limits  specified  in  U.S. 
note  8  to  this  subchapter... 


Othe'- 


Valued  not  over 
S2.30/kg........ 


Other 

Other  

Provided  for  in  subhead'ng 

0406.30.83: 

Subject  to  the  quantitative 
limits  specified  in  U.S.  note  8 
to  this  subchapter 


Other: 


Valued  not  over  S2.04/kg. 
Other 


Free  (MX) 


*l.294/kg  (MX) 
55. 6X  (MX) 


Free  (MX) 


98c/kg  (MX) 
55. 6X  (MX) 


Free  (MX) 


$1.098/ka  (MX) 
55. 6X  (MX) 


Free  (MX) 


$1.283/kg  (MX) 

55. 6X  (MX) 
6X  (MX) 


Free  (MX) 


$1.137/kg  tMX) 
55. 6X  (MX) 


(Goods  of  Mexico,...:] 

(Cheese  and  curd...:] 

Provided  for  in  subheading 
0406.30.87: 

9906.05.79  Subject  to  the  quantitative 

limits  specified  in  U.S.  note  8 

to  this  subchapter Free  (MX) 

Other: 

9906.05.80  Valued  not  over  S1.72/kg 96</kg  (MX) 

9906.05.81  Other 55.6X  (MX) 

Provided  for  in  subheading 

0406.30.91: 

9906.05.82  Subject  to  the  quantitative 

limits  specified  in  U.S.  note  8 

to  this  subchapter Free  (MX) 

Other: 

9906.05.83  Valued  not  over  »2.30/kg »1.283/kg  (MX) 

9906.05.84  Other 55. 6X  (MX)" 

(xvii)  The  superior  text  immediately  preceding  subheading  9906.05.86  is 
modified  by  deleting  "0406.40.60  or  0406.40.80"  and  inserting 
"0406.40.70"  in  lieu  thereof; 
(xviii)  The  superior  text  immediately  preceding  subheading  9906.05.89  is 

modified  by  deleting  "0406.90.10"  and  inserting  "0406.90.12"  in  lieu 
thereof; 
(xix)  The  superior  text  immediately  preceding  subheading  9906.05.92  is 

modified  by  deleting  "0406.90.15"  and  inserting  "0406.90.18"  in  lieu 
thereof;  and 
(xx)  The  superior  text  preceding  subheading  9906.05.95  which  reads 
"Provided  for  in  subheading  0406.90.30:",  the  superior  text 
immediately  preceding  subheading  9906.05.95,  subheading  9906.05.95  and 
the  superior  text  immediately  following  such  subheading,  subheadings 
9906.05.96  through  9906.06.40,  inclusive,  and  any  superior  text  to 
such  subheadings,  are  all  deleted,  and  the  following  provisions  are 
inserted  in  numerical  sequence  in  lieu  thereof: 

(Goods  of  Mexico,...:] 

[Cheese  and  curd...:] 

"Provided  for  in  subheading 
0406.90.32: 

9906.05.95  Subject  to  the  quantitative 

liaits  specified  in  U.S.  note  8 

to  this  subchapter Free  (MX) 

Other: 

9906.05.96  Valued  not  over -$2. 30/ kg $1.283/kg  (MX) 

9906.05.97  Other 55. 6X  (MX) 


IMI 
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Section  / 
(19)(b). 

(XX) 


9906.05.99 

9906.06.00 

9906.06.01 
9906.06.02 

9906,06.03 
9906.06.04 

99C6.06.05 


[Goods  of  Mexico,...:] 

[Cheese  and  curd...:] 

Provided  for  in  subheading 
0406.90.37  or  0406.90.38: 

Made  from  com's  mi  Ik  in 
original  loaves: 

Subject  to  the  quantitative 
limits  specified  in  U.S. 
note  8  to  this  subchapter... 

Other: 

Valued  not  over 
$3.13/kg 


9906.06.06 

9906.06.07 
9906.06.08 


9906.06.09 
9906.06.10 
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(continued) 


(con. ) 
(con. ) : 


other 

Other: 

Subject  to  the  quantitative 
limits  specified  in  U.S. 
note  8  to  this  subchapter... 


Other: 


Valued  not  over 
$2.30/kg 


Other 

Provided  for  in  subheading 
0406.90.42: 

In  original  loaves: 
Subject  to  the 
quantitative  limits 
specified  in  U.S.  note  8 
to  this  subchapter 


Other: 


Valued  not  over 
$3.13/kg 


Other 

Other: 

Subject  to  the 
quantitative  limits 
specified  in  U.S.  note  8 
to  this  subchapter 


Other: 

Valued  not  over 
$2.30/kg 


Other. 


Free  (MX) 

$1.744/kg  (MX) 
55.6%  (MX) 

Free  (MX) 

S1.283/kg  (MX) 
55.6%  (MX) 


Free  (MX) 

$1.744/kg  (MX) 
55.6%  (MX) 

Free  (MX) 

$1.283/k3  (MX) 
55.6%  (MX) 
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Sectlon  A.   (continued) 

(19) (b).   (con.): 
(xx)  (con.): 

[Goods  of  Mexico,...:]  ^ 

[Cheese  and  curd...:] 

Provided  for  in  subheading 
0406.90.48: 

9906.06.12  Subject  to  the  quantitative 

liaits  specified  in  U.S.  note  8 

to  this  subchapter Free  (NX) 

Other: 

9906.06.13  Valued  not  over  $2. 78/k8 S1.548/ks  (NX) 

9906.06.14  Other 55.6%  (MX) 

Provided  for  in  subheading 

0406.90.54: 

9906.06.16  Subject  to  the  quantitative 

limits  specified  in  U.S.  note  8 

to  this  subchapter Free  (NX) 

Other: 

9906.06.17  Valued  not  over  $1.76/kg 98</kg  (MX) 

9906.06.18  Other 55.6%  (NX) 

Provided  for  in  subheading 

0406.90.68: 

9906.06.19  Subject  to  the  quantitative 

limits  specified  in  U.S.  note  8 

to  this  subchapter Free  (MX) 

Other: 

9906.06.20  Valued  not  over  $2.30/kg $1.283/ks  (MX) 

9906.06.21  Other 55.6%  (NX) 

Provided  for  in  subheading 

0406.90.74: 

9906.06.22  Subject  to  the  quantitative*  ^ 

limits  specified  in  U.S.  note  8 

to  this  subchapter .,  Free  (MX)  ■/- 

Other: 

9906.06.23  Valued  not  over  t2.32/kg $1.294/kg  (NX) 

9906.06.24  Other 55.6%  (MX) 

Provided  for  in  subheading 

0406.90.78  or  0406.90.84: 

9906.06.25  Subject  to  the  quantitative 

limits  specified  in  U.S.  note  8 

to  this  subchapter Free  (MX) 

Other: 

9906.06.26  Valued  not  over  $1.76/kg 98«/kg  (NX) 

9906.06.27  Other 55.6%  (MX) 

Provided  for  in  subheading 

0406.90.88: 

9906.06.28  Subject  to  the  quantitative 

t  limits  specified  in  U.S.  note  8 

to  this  subchapter Free  (MX) 

Other: 

9906.06.29  Valued  not  over  $1.97/kg •  $1.098/kg  (MX) 

9906.06.30  Other 55.6%  (MX) 
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SecClon  A.      (continued) 

(19) (b).      (con.): 
(xx)|    (con.) 

[Goods  of  Mexico,...:] 

[Cheese  and  curd...:] 

Provided  for  in  subheading 
(K06.90.92: 
9906.06.31|  Subject  to  the  quantitative 

limits  specified  in  U.S.  note  8 
to  this  subchapter 


9906.06.32 
9906.06.33 


9906.06.34 


9906,06.35 
9906.06.36 


9906.06.37 


9906.06.38 
9906.06.39 

(20)(a). 


"0505.90 
0505.90.20 


0505.90.60 

(b). 

superior 


(21)     Addi 
additional 


other: 

Valued  not  over  S2.04/I(g... 

Other 

Provided  for  in  subheading 
0406.90.94: 

Subject  to  the  quantitative 
limits  specified  in  U.S.  note  8 
to  this  subchapter 


Other: 

Valued  not  over  $1.72/lcg... 

Other 

Provided  for  in  subheading 
0406.90.97: 

Subject  to  the  quantitative 
limits  specified  in  U.S.  note  8 
to  this  subchapter 


other: 

Valued  not  over  $2.30/k9. 
other 


Free  (MX) 


$1.137/kg  (MX) 
55. 6X  (MX) 


Free  (MX) 


96«/kg  (MX) 
55. 6X  (MX) 


Free  (MX) 


»1.2a3/kg  (MX) 
55. 6X  (MX)" 


Subheading  0505.90.00   is   superseded  by* 

[Skins  and  other  parts  of  birds...:) 
other: 

Feather  meal   and  waste [See  section 

D  to  this 
Annex] 


Free  (A.CA.E.IL, 
J, MX) 


Other f 


ree 


20X 


20X" 


Conforming  change:      Subheadings    9902.05.10   and  9902.05.11   and   the 
text   immediately  preceding  subheading  9902.05.10  are  deleted. 


tional  U.S.    note   5   to  chapter   7   is   deleted  and  the   following 
U.S.    note   5    inserted  in  lieu  thereof: 


"5.      The  agg|-egate  qcantity  of  olives  entered  under  subheadings  0711.20.18  and  2005.70.06  in  any  calendar 
year  sh^ll   not  exceed  4,400  metric  tons." 
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Section  A.      (continued) 

(22)(a).      Subheadings  0709.60.00.    0709.90.13,    0709.90.16  and  0709.90.40  are 
superseded  and  the   following  provisions   inserted  in  numerical   sequence: 

(Other  vegetables,  fresh  or  chilled:]  * 

"0709.60  Fruits  of  the  genus  Capsicun  (peppers)  or 

of  the  genus  Piiwenta  (e.g.,  allspice): 

0709.60.20  Chiti  peppers [See  section      Free  (A,E,IL.J)  5.5«/kg 

0  to  this         1.6</k9  (CA) 
Annex]  See  9906.07.41- 

9906.07.43  (W) 

0709.60.40  Other tSee  section      Free  (A,E,IL.J)  5.5«/kg- 

0  to  this         t.6«/kg  (CA) 
Annex)  See  9906.07.44- 

9906.07.45  (MX) 
[Other:] 

"0709.90.14  Okra [See  section      Free  (A,E,IL.J,  SOX 

0  to  this  MX) 

7.5X  (CA) 

0709.90.45  S»#eet  com [See  section      Free  (E.IL.J)  SOX 

D  to  this         7.5X  (CA) 
Annex]  15X  (KX) 

0709.90.90  Other [See  section      free  (E.IL,J)  SOX" 

0  to  this        7.5X  (CA) 
Annex]  See  9906.07.50- 

9906.07.S3  (NX) 

(b) .      Conforming  changes: 
(1)    The  superior  text  preceding  subheading  9906.07.41  which  reads 
■Provided  for  In  subheading  0709.60.00:",    the  superior  text 
Immediately  preceding  subheading  9906.07.41,    subheading  9906.07.41, 
the   superior   text   Immediately  preceding  subheading  9906.07.42, 
subheadings   9906.07.42   through  9906.07.45,    inclusive,    and  any 
Intervening  superior  text   to  such  subheadings,    are  all   deleted,    and 
the  following  provisions  are   Inserted  in  nuaerical  sequence   in  lieu 
thereof : 

[Goods  of  Mexico,...:! 

[Other  vegetables,  fresh...:] 
"Provided  for  in  subheading 
0709.60.20: 

9906.07.41  If  entered  during  the  period 

from  August  1  to  Septeober  30, 

inclusive,  in  any  year Free  (MX) 

If  entered  during  the  period 
froa  October  1  in  any  year  to 
the  following  July  31. 
inclusfve: 

9906.07.42  Subject  to  the  quantitative 

Halts  specified  in  U.S. 

note  13  to  this  subchapter...  4.4c/kg  (MX) 

9906.07.43  Other 5.3«/kg  (MX) 
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Section 

(22) (b) 
(i) 


9906. 07. U 


9906.07.45 


(ii) 


(iii) 


(23)(a). 


0711.20.18 


0711.20.28 


0711.20.38 
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(continued) 


(con. ) : 
(con. ) : 

[Goods  of  Mexico,...:] 

[Other  vegetables,   fresh...:] 

Provided  for   in  subheading 
0709.60.40: 

If  entered  during  the  period 
from  June  1  to  October  31, 
inclusive,   in  any  year 


3.3c/kg  (MX) 


If  entered  during  the  period 
from  January  1  to  May  31, 
inclusive,  or  the  period  from 
Noveirber  1  to  Decentjer  31, 
inclusive,  in  any  year 


4.4c/kg  (MX)" 


The   superior   text   inunediately  preceding  subheading  9906.07.49    is 
modified  by  deleting   "0709.90.40"    and   inserting   "0709.90.90"    in  lieu 
thereof;    and 
Subheading  9906.07.49    is   deleted. 

Subheadings   0711.20.15   and  0711.20.25   are   superseded  by: 


[Vegetables  provisionally  preserved...:] 

[Olives:] 

[Not  pitted:] 

"Green  in  color,  in  a  saline 

solution,  in 

containers  each 

holding  more 

than  8  kg. 

drained  weight,  certified  by 

the  importer 

to  be  used  for 

repacking  or 

sale  as  green 

olives: 

Described  in  additional 

U.S.  note  5  to  this 

chapter 

and  entered 

pursuant 

to  its  provisions... 

3.7«/kg  on 

Free  (A,E, IL, J,MX) 

7.4e/kg  on 

drained 

I.U/kg  on 

drained 

weight 

drained 
weight  (CA) 

weight 

Other.. 

[See  section 

Free  (IL,MX) 

7.4e/kg  on 

D  to  this 

2.2c/kg  on 

drained 

Annex] 

drained 
weight  (CA) 

weight 

Other 

[See  section 

Free  (E,IL.J) 
2.2t/kg  on 

7.4«/kg  on 
drained 

D  to  this 

Annex] 

dra  i  ned 
weight  (CA) 
4,4«/kg  on 
drained 
weight  (MX) 

weight" 
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Section  A.      (continued) 

(23) (b).      Conforming  change:      The   superior   text  preceding  subheading  9906.07.56 
which  reads   "Vegetables  provisionally  preserved  ,(for  example,   by  sulfur  dioxide 
gas,    in  brine,    in  sulfur  water  or  in  other  preservative   solutions),   but 
unsuitable   in  that  state   for   immediate  consumption:",    the   superior  text 
Immediately  preceding  subheading  9906.07.56   and  subheadings   9906.07.56   and 
9906  07.57  are  all  deleted. 

(24)(a)        Subheading  0904.20.70   is   superseded  by: 

[Pepper  of  the  genus  Piper;  dried...:] 
[Fruits  of  the  genus  Capsicuw. ..;] 
[Of  the  genus  CapsiciJii...:] 
[Other:] 

"Grovmd: 
0904.20.73  Mixtures  of  mashed  or 

macerated  hot  red 
peppers  and  salt Free 


0904.20.76 


Other [See  section 

D  to  this 
Annex] 


17.6«/kg 

Free  (A.E.IL.J.W)     17.6«/kg» 
3.3c/kg  (CA) 


(b).      Conforming  change:      Heading  9902.09.04   is   deleted. 

(25)(a).      Additional  U.S     note   1   to  chapter   11   is   deleted  and  new  additional 
U.S     note   1   to  chapter  11   is   inserted  in  lieu  thereof  as   follows: 

"1.      Notwithstanding  the  rates  of  duty  set  forth  in  this  subchapter,  mixtures  of  the  products  classifiable  in 
headings  1101,    1102,    1103  or  1104  (except  mixtures  classifiable  in  subheading  1102.90.30}  are  dutiable 
as  follows: 

colunn  1  (general)-    18. 8X 

colunn  1   (special)-    Free  (E,a.J,MX) 
6X  (CA) 


column  2- 


20X- 


Cb) .   Conforming  changes: 
(i)   On  or  after  January  1  of  the  following  years,  the  rate  of  duty 
provided  for  in  additional  U.S.  note  1  to  chapter  11  as  the  "column  1 
(general)"  rate  of  duty  shall  be  modified  (i)  by  deleting  the  rate  of  duty 
provided  for  such  column  1  (general)  and  inserting  the  rate  of  duty  specified 
in  the  first  dated  column  in  the  table  below  in  lieu  thereof,  and  (ii)  for  each 
of  the  subsequent  dated  columns  the  rates  of  duty  specified  for  the  column  1 
(general)  are  deleted  and  the  following  rates  of  duty  are  inserted  in  lieu 
thereof  on  the  date  specified  as  follows: 


1996 


17.6% 


1997 


16.4% 


1998 


15.2% 


1999 


14% 


2000 


12.8% 
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Section  L.      (continued) 


(25)(b). 

(ii 
provided 
(special 
modified 
parenthe 
colximn 
dated  co 
parenthe 


in 


thereof  on 


(26).      Til 
end  ther<i 
designat 
then  be 
"(beginn 
deleted   ' 

"2.      (a) 


]'e 


(b) 


For  th 
in  thi 
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(con. ) : 

On  or  after  January   1   of   the   following  years,    the   rate   of  duty 
for    in  additional  U.S.    note    1   to   chapter   11   as    the    "column  1 
"    rate   of  duty   followed  by   the   symbol    "CA"    in  parentheses   shall  be 
(i)   by  deleting  the   rate   of  duty  preceding  the   symbol   "CA"    in 
es   and  inserting  the   rate  of  duty  specified  below  in  the   first  dated 

the   table  below  in  lieu  thereof,    and   (ii)    for  each  of  the   subsequent 
umns   the   rates   of  duty   that  are   followed  by  the   symbol    "CA"    in 
es  are  deleted  and  the   following  rates   of  duty  are   inserted  in  lieu 
the   date   specified  as    follows: 


1996 


4% 


1997 


2% 


1998 


Free 


additional  U.S.    notes    to   chapter   12   are  modified  by   inserting  at   the 
of  the   following  new  note;    and  subdivision   (a)   of  such  note,    the 
on   "(b)"    for   the   remaining  text,    subdivisions    (b)(1)    and    (2)    shall 

designated  as   "(a)"   and  "(b)",    and  the  parenthetical  phrase 
ng  with  April   1.    1995),    all   the   foregoing  as  added  herein,    shall  be 
n  April    1,    1995: 

Exceot  as  provided  in  this  subdivision,   the  aggregate  quantity  of  peanuts  entered  under 
subheadings  1202.10.40,    1202.20.40,   2008.11.25  and  2008.11.45  during  the  period  from  January  1 
through  March  31.    1995,    inclusive,   shall  not  exceed  the  remaining  quantity  available,    if  any, 
from  the  quota  quantity  of  775,180  kilograms  applicable  to  such  goods  during  the  quota  period 
that  began  on  August   1,    1994;   and  at  the  close  of  March  31,    1995,   such  quota  period  shall  be 
considered  terminated. 

The  aggregate  quantity  of  peanuts  entered  under  subheadings  1202.10.40,    1202.20.40,   2008.11.25 
and  2008.11.45  during  the  12-month  period  from  April   1    in  any  year  through  the  following  March 
31,   inclusive  {beginning  with  April   1,   1995),  shall  not  exceed  the  quantities  specified  herein 
(irtports  from  Mexico  shall  not  be  permitted  or  included  under  this  quantitative  limitation  and  no 
such  articles  shall  be  classifiable  therein). 

Quantity 
(metric  tons) 

Entered  in  the  12-month  period  from  April   1   in 
any  year  to  the  following  March  31,   inclusive 


Argentina 
Other  countries 
or  areas 


26,341 
4,052 


purposes  of  this  note,   imports  of  peanuts  in  the  shell  shall  be  charged  against  the  quantities 
note  on  the  basis  of  75  kilograms  for  each  100  kilograms  of  peanuts  in  the  shell. 
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Section  A.       (continued) 

(27)(a).      Subheadings   1202.10.00  and  1202.20.00  are  superseded  by: 

[Peanuts  (ground-nuts),  not  roasted  or...:] 
"1202.10  In  shell: 

1202.10.05  Described  in  general  note  15  of  the 

tariff  schedule  and  entered  pursuant 

to  its  provisions 9.35e/kg  Free  (CA,E,IL,J,         9.35</kg 

NX) 

1202.10.40          Described  in  additional  U.S.  note  2 
to  this  chapter  and  entered  pursuant 
to  its  provisions 9.35c/kg     Free  (CA,E,IL,J)    9.35</kg 

1202.10.80  Other [See  section   See  9906.12.01-     192. 7X 

0  to  this     9906.12.03  (MX) 
Annex) 
1202.20         Shelled,  whether  or  not  broken: 
1202.20.05  Described  in  general  note  15  of  the 

tariff  schedule  and  entered  pursuant 

to  its  provisions 6.6«/kg      Free  (CA,E,1L,J)    15.4c/kg 

MX) 

1202.20.40                       Described  in  additional  U.S.  note  2 
to  this  chapter  and  entered  pursuant 
to  its  provisions 6.6«/kg  Free  (CA,E,R,J)         15.4«/kg 

1202.20.80  Other [See  section       See  9906.12.04-  155X" 

0  to  this  9906.12.06  (MX) 

Annex] 

(b) .      Conforming  changes: 
(i)    The   superior   text   immediately  preceding  subheading  9906.12.01   is 

modified  by  deleting  "1202.10.00"   and  inserting   "1202.10.80"    in  lieu 

thereof;    and 
(ii)    The   superior  text   immediately  preceding  subheading  9906.12.04   is 

modified  by  deleting   "1202.20.00"   and   inserting  "1202.20.80"    in  lieu 

thereof. 

(28) (a).      Subheadings   1515.30.20  and  1515.30.40  are   superseded  by: 


[Other  fixed  vegetable  fats  and  oils...:] 
"1515.30.00  Castor  oil  and  its  fractions Free 

(b) .      Conforming  change:      Subheading  9902.15.15    is   deleted. 


6.6«/kg« 
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1517.90.45 


1517.90.50 


1517.90.60 


1517.90.90 


(b) 
which  re 
immediate 
superior 
through 
all  dele 
lieu 


9906.15.01 


9906.15.02 
9906.15.03 


IMI 
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( continued) 


Section  A.      (continued) 


Subheading  1517.90.40   is  superseded  by: 

Margarine;  edible  mixtures  or...:] 
[Other:] 

"Other: 

Dairy  products  described  in 
additional  U.S.  note  1  to 
chapter  4: 

Described  in  general 

note  15  of  the  tariff 

schedule  and  entered 

pursuant  to  its  provisions...     11«/kg 


(30).      The  additional  U.S.    note   to  section  IV   is  modified  by  adding  the 
following  new  additional  U.S.    note: 

"2.      For  the  purposes  of  this  section,   unless  the  context  otlwrwise  requires- 


Free  (E,1L,J,MX) 
3.3</kg  (CA> 


lU/kg 


Described  in  additional 
U.S.  note  10  to  chapter  4 
and  entered  pursuant  to 

its  provisions 11«A9  Free  (E,IL,J) 

3.3«/k9  <CA) 

Other  (See  section       See  9906. 15.01 - 

D  to  this  9906.15.03  (MX) 

Annex] 

Other tSee  section      Free  (E,IL,J) 

D  to  this        3.3«/kg  (CA) 
Annex]  8.8«/kg  (MX) 


lU/kg 


40.2c/kg 


lU/kg" 


Conforming  change:      The   superior   text  preceding  subheading  9906.15.01 
ids   "Provided  for   in  subheading  1517.90.40:",    the  superior  text 
ly  preceding  subheading  9906.15.01.    subheading  9906.15.01  and  the 
text   immediately  following  such  subheading,    and  subheadings   9906.15.02 
:i906. 15.04,    inclusive,    and  any  superior   text   to   such  subheadings,    are 
ted,    and  the   following  provisions  are   inserted  in  numerical   sequence   in 


thereof: 


[Goods  of  Mexico,...:] 

[Margarine;  edible  mixtures...:! 
"Provided  for  in  subheading 
1517.90.60: 

Subject  to  the  quantitative 
limits  specified  in  U.S.  note  7 
to  this  subchapter 

Other: 

Valued  not  over  22e/kg 

Other 


Free  (MX) 


16.5«/kg  (MX) 
75X  (MX)" 


(a) 


(b) 


(c) 


(d) 


the  term  "percent  bv  dry  weight"  means  the  sugar  content  as  a  percentage  of  t»»«  total  aolida  in 

the  product;  ,  -___j-  »..■     . 

the  term  "capable  of  being  further  procesaed  or  mixed  with  similar  or  other  ingredients  meflns 
that  the  inported  product  is  in  such  condition  or  container  a*  to  be  «*jeet  to  anr  additional 
preparation,  treatment  or  manufacture  or  to  be  blended  or  coriHned  with  any  additional 
ingredient,  including  water  or  any  other  liquid,  other  than  processing  or  mtxing  with  other 
ingredients  performed  by  the  ultimate  consuner  prior  to  conauiption  of  tt>a  predict; 
the  term  "prepared  for  marketing  to  the  ultimate  constjner  in  th»  identical  form  and  package  in 
which  in«»rted"  means  that  the  product  is  imported  in  packaging  of  such  sizes  and  labeling  as  to 
be  readily  identifi^le  as  being  intended  for  retail  sale  to  the  ultimate  eons^nr  without  any 
alteration  in  the  form  of  the  product  or  its  packaging;  an* 

the  term  "ultimate  consuner"  does  not  include  institutiom  such  as  hospitals,  prisons  and 
military  establishments  or  food  service  establishments  such  as  restaurants,  hotels,  bars  or 
bakeries." 


(31).   Subheadings  1604.13.45  and  1604.13.50  are  superseded  by: 


[Prepared  or  preserved  fish;...:] 
[Fish,  lAole  or  in  pieces....:] 
[Sardines,  sardinella  and.. 
[Other:] 


"1604.13.90 


Other. 


[See  section 
0  to  this 
Annex] 


Free  (A,E,I4..J. 

NX) 
1.8X  (CA) 


25X" 


(32).   The  additional  U.S.  notes  to  chapter  17  are  modified  by: 


deleting  additional  U.S.  notes  2.  3  and  4; 

by  renumbering  additional  U.S.  note  5  as  additional  U.S.  note  11; 

by  inserting  the  following  additional  U.S.  notes  in  numerical 

and 

the  first  sentence  and  the  text  "Thereafter,  "  in  sia>division  (a)(i), 
subdivision  (a)  of  additional  U.S.  note  7.  subdivision  (a)  of  additional  U.S. 
note  8,  subdivision  (a)  of  additional  U.S.  note  9.  the  parenthetical  phrase 
"(beginning  with  October  1,  1995)"  wherever  it  appears  in  each  of 
aforementioned  notes  (as  added  herein) ,  are  all  deleted  and  the  remaining 
subdivisions  redesignated  accordingly  on  October  1,  1995: 


(a), 
(b). 
(c). 
sequence ; 
(d). 


"2. 


For  the  purposes  of  this  schedule,  the  term  "articles  containine  over  65- percent  by  dry  weight  of  sugar 
described  in  additional  U.S.  note  2  to  chapter  17"  means  articles  containing  over  65  percent  by  dry 
weight  of  sugars- deri¥ad  f raa  wgar  cane  or  sugar  beets,  whether  or  not  mfxed  with  other  ingredients, 
capable  of  being  furthw  proceaaerf  or  mixed  with  similar  or  other  ingradiants,  and  not  prepared  for 
marketing  to  the  ultimate  consuner  in  the  identical  form  and  package  in  which  imported. 
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^.      (continued) 
(con. ) : 


3.      For  ths  purposes  of  this  schedule,   the  term  "articles  containing  over  10  percent  by  dry  weight  of  sugar 


xd  in  additional  U.S.  note  3  to  chapter  17"  means  articles  containing  over  10  percent  by  dry 
of  sugars  derived  from  sugar  cane  or  sugar  beets,  whether  or  not  mixed  with  other  ingredients, 


weight  ..  — ,_ .  -  u  ^     • 

except  (a)  articles  not  principally  of  crystalline  structure  or  not  in  dry  amorphous  form,  the  foregoing 
that  are  prepared  for  marketing  to  the  ultimate  consdner  in  the  identical  form  and  package  in  which 
inportled;  (b)  blended  syrups  containing  sugars  derived  from  sugar  cane  or  sugar  beets,  capable  of  being 
furth^"  processed  or  mixed  with  similar  or  other  ingredients,  and  not  prepared  for  marketing  to  the 
ultimie  consuner  in  the  identical  form  and  package  in  which  imported;  (c)  articles  containing  over  65 
percem  by  dry  weight  of  sugars  derived  from  sugar  cane  or  sugar  beets,  whether  or  not  mixed  with  other 
ingredients,  capable  of  being  further  processed  or  mixed  with  similar  or  other  ingredients,  and  not 
prepared  for  marketing  to  the  ultimate  consuner  in  the  identical  form  and  package  in  which  imported;  or 
(d)  c^e  decorations  and  similar  products  to  be  used  in  the  same  condition  as  imported  without  any 
further  processing  other  than  the  direct  application  to  individual  pastries  or  confections,  finely 
ground  or  masticated  coconut  meat  or  juice  thereof  mixed  with  those  sugars,  and  sauces  and  preparations 
therefor. 


For 
chapt 


the 


being  further  processed  or  mixed  with  similar  or  other  ingredients,  and  not  prepared  for  marketing  to 
the  ultimate  consuner  in  the  identical  form  and  package  in  which  imported. 

5.   (a)(i)      Except  as  provided  in  this  subdivision,  the  aggregate  quantity  of  sugars,  syrups  and 
molasses  entered  under  subheadings  1701.11.10,  1701.12.10,  1701.91.10,  1701.99.10, 
1702.90.10  and  2106.90.44  during  the  period  from  January  1  through  Septen4)er  30,  1995, 
inclusive,  shall  not  exceed  the  remaining  quantity  available,  if  any,  of  the  total  quota 
amount  previously  established,  or  subsequently  modified,  by  the  Secretary  of  Agriculture, 
plus  8,000  metric  tons,  raw  value,  of  refined  sugars  which  are  originating  goods  of  Canaoa. 
Thereafter,  the  aggregate  quantity  of  raw  cane  sugar  entered,  or  withdrawn  from  warehouse 
for  consunption,  under  subheading  1701.11.10,  during  any  fiscal  year,  shall  not  exceed  in 
the  aggregate  an  amount  {expressed  in  terms  of  raw  value),  not  less  than  1,117,195  metric 
tons,  as  shall  be  established  by  the  Secretary  of  Agriculture  (hereinafter  referred  to  as 
"the  Secretary"),  and  the  aggregate  quantity  of  sugars,  syrups  and  molasses  entered,  or 
withdrawn  from  warehouse  for  consumption,  under  subheadings  1701.12.10,  1701.91.10, 
1701.99.10,  1702.90.10  and  2106.90.44,  during  any  fiscal  year,  shall  not  exceed  in  the 
aggregate  an  amount  (expressed  in  terms  of  raw  value),  not  less  than  22,000  metric  tons,  as 
shall  be  established  by  the  Secretary.  With  either  the  aggregate  quantity  for  raw  cane 
sugar  or  the  aggregate  quantity  for  sugars,  syrups  and  molasses  other  than  raw  cane  sugar, 
the  Secretary  may  reserve  a  quota  adjustment  quantity  and  a  quota  quantity  for  the 
importation  of  specialty  sugars  as  defined  by  the  United  States  Trade  Representative. 


(n> 


<iv» 


purposes  of  this  schedule,  the  term  "blended  syrups  described  in  additional  U.S.  note  4  to 
17"  means  blended  syrups  containing  sugars  derived  from  sugar  cane  or  sugar  beets,  capable  of 


i) 


Whenever  the  Secretary  believes  that  domestic  supplies  of  sugars  may  be  inadequate  to  meet 
domestic  demand  at  reasonable  prices,  the  Secretary  may  modify  any  quantitative  limitations 
which  have  previously  been  established  under  this  note  but  may  not  reduce  the  total  amounts 
below  the  amounts  provided  for  in  subdivision  (i)  hereof. 

The  Secretary  shall  inform  the  Secretary  of  the  Treasury  of  any  determination  made  under 
this  note.  Notice  of  such  determinations  shall  be  published  in  the  Federal  Register. 

Sugar  entering  the  United  States  during  a  quota  period  established  under  this  note  may  be 
charged  to  the  previous  or  subsequent  quota  period  with  the  written  approval  of  the 
Secretary. 


Federal  Register  /  Vol.  60,  No.  2  /  Vv'ednesday,  January  4.  1995  /  Presidential  Documants    1083 


Annex  (con.) 
-71- 


Section  A.   (continued) 
(32) (c).   (con.): 


(b)(i)      The  quota  amounts  established  under  subdivision  (a)  may  be  •(located 
countries  and  areas  by  the  United  States  Trade  Representative. 


st^iplying 


(ii)      The  United  States  Trade  Representative,  after  consultation  with  the  Secretaries  of  State 
and  Agriculture,  may  modify,  suspend  (for  alt  or  part  of  the  quota  amount),  or  reinstate 
the  allocations  provided  for  in  this  subdivision  (including  the  addition  or  deletion  of  any 
country  or  area)  if  he  finds  that  such  action  is  appropriate  to  carry  out  the  rights  or 
obligations  of  the  United  States  under  any  international  agrecaent  to  which  the  United 
States  is  a  party  or  is  appropriate  to  promote  the  economic  interests  of  the  United  States. 

(iii)     Th*  United  States  Trade  Representative  shall  inform  the  Secretary  of  the  Treasury  of  any 
such  action  and  shall  pi^lish  notice  thereof  in  the  Federal  Register.  Such  action  shall 
not  become  effective  until  the  day  following  the  date  of  publication  of  such  notice  in  the 
Federal  Register  or  such  later  date  as  may  be  specified  by  the  United  States  Trade 
Representative. 

(iv)      The  United  States  Trade  Representative  may  promulgate  regulations  appropriate  to  provide 
for  the  allocations  authorized  pursuant  to  this  nots.     Such  regulations  may,  among  other 
things,  provide  for  the  issuance  of  certificates  of  eligibility  to  accompany  any  sugars, 
syrups  or  molasses  (including  any  specialty  sugars)  imported  from  any  country  or  area  for 
t^ich  an  allocation  has  been  provided  and  for  such  miniimja  quota  acounts  as  may  be 
appropriate  to  provide  reasonable  access  to  the  U.S.  market  for  inports  from  those 
countries  or  areas  having  small  allscations. 

(c)    For  purposes  of  this  note,  the  term  raw  value  means  the  equivalent  of  such  articles  in  terms  of 
ordinary  conmercial  raw  sugar  testing  96  degrees  by  the  polariscop*  as  determined  in  accordance 
with  regulations  or  instructions  issued  by  the  Secretary  of  the  Treasury.  Such  regulations  or 
instructions  may,  among  other  things,  provide:  (i)  for  the  entry  of  such  articles  pending  a 
final  determination  of  polarity;  and  (ii)  that  positive  or  negative  adjustments  for  differences 
in  preliminary  and  final  raw  values  be  made  in  the  same  or  succeeding  quota  periods.  The 
principal  grades  and  types  of  sugar  shall  be  translated  into  terms  of  raw  value  in  the  fol lowing 
manner- - 

(A)   For  articles  described  in  subheadings  1701.11.05,  1701.11.10,  1701.11.20,  1701.11.50, 
1701. 12. C5,  1701.12.10,  1701.12.50,  1701.91.05,  1701.91.10,  1701.91.30,  1701.99.05, 
1701.99.10,  1701.99.50,  3106.90.42,  2106.90.44  and  2106.90.46  by  multiplying  the  nuiter  of 
kilograms  thereof  by  the  greater  of  0.93,  or  1.07  less  0.0175  for  each  degree  of 
polarization  under  100  degrees  (and  fractions  of  a  degree  in  proportion). 
For  articles  described  in  subheadings  1702.90.05,  1702.90.10  and  1702.90.20,  by  multiplying 
the  nunber  of  kilograms  of  the  total  sugars  thereof  (the  sua  of  the  sucrose  and  reducing  or 
invert  sugars)  by  1.07. 

The  Secretary  of  the  Treasury  shall  establish  methods  for  translating  sugar  into  tenM  of 
raw  value  for  any  special  grade  or  type  of  sugar,  syrup,  or  molasses  for  which  he/she 
determines  that  the  raw  value  cannot  be  measured  adequately  under  the  above  provisions. 


(B) 


(C) 


Raw  cane  sugar  classifiable  in  subheading  1701.11.20  shall  be  entered  only  to  bk  used  for  the  production 
(other  than  by  distillation)  of  potyhydric  alcohols,  except  polyhydric  alcohols  for  use  as  a  substitute 
for  sugar  in  hunan  food  consunption,  or  to  be  refined  and  reexported  in  refined  form  or  in 
sugar-containing  products,  or  to  be  substituted  for  domestically  produced  raw  cane  sugar  that  has  been 
or  will  be  exported.  The  Secretary  of  Agriculture  may  issue  licenses  for  such  entries  and  may 
promulgate  such  regulations  (including  any  terms,  conditions,  certifications,  bonds,  civil  penalties,  or 
other  limitations)  as  are  appropriate  to  ensure  that  sugar  entered  under  subheading  1701.11.20  is  used 
only  for  such  purposes. 
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\.   (continued) 

(con.): 

Except  as  provided  in  this  subdivision,  the  aggregate  quantity  of  articles  containinfl  over  65 
oercent  by  dry  weight  of  sugars  described  in  additional  U.S.  note  2  to  chapter  17,  the  foregoing 
E^entJre^  J3er  subheadings  1701.91.44.  1702.90.64.  1704.90.64.  1806.10.24,  1806.10.45. 
?S?2rn  18SlS.Jri90llo.20.  1901.20.55.  1901.90.52.  2101.10.44,  2101.20.44.  2106^.74 
and  2106.90.92  during  the  period  from  January  1  to  Scptenter  30,  1995,  inclusive,  shall  be  none 
and  no  such  articles  shall  be  classifiable  therein. 

The  aggregate  quantity  of  articles  containing  over  65  percent  by  dry  weight  of  sugars  described 
in  addiJiJ^l  Ts.   note  2  to  chapter  17.  entered  under  subheadings  1701.91.44.  1702.90.64. 
iJoTSo  iri80;.10.24.  1806.10.45.  1806.20.71.  1806.90.45.  1901.20.20.  1901.20.55,  1901.90.52. 
2101*10  44  2101.20.44.  2106.90.74  and  2106.90.92  during  the  12-month  period  from  October  1  in 
any  year  to  the  following  Septentjer  30,  inclusive  (beginning  with  October  1,  1995),  shall  be  none 
and  no  such  articles  shall  be  classifiable  therein. 

Except  as  provided  in  this  subdivision,  the  aggregate  quantity  of  articles  containing  over  10 
percent  by  dry  weight  of  sugars  described  in  additional  U.S.  note  3  to  chapter  17,  the  foregoing 
goods  entered  under  subheadings  1701.91.54,  1704.90.74.  1806.20.75.  1806.20.95,  1806.90.55 
1901  90  56  2101.10.54,  2101.20.54,  2103.90.74,  2106.90.78  and  2106.90.95  during  the  period  from 
January  1  to  Septert«r  30,  1995,  inclusive,  shall  not  exceed  the  remaining  quantity  available,  if 
any  from  the  quota  amount  of  64,773  metric  tons  (except  that  inports  from  Mexico  shall  not  be 
permitted  or  included  under  the  aforementioned  quantitative  limitation)  applicable  to  such 
articles  during  the  quota  period  that  began  on  October  1,  1994;  and  at  the  close  of  Septenber  30, 
1995,  such  quota  period  shall  be  considered  terminated. 

The  aggregate  quantity  of  articles  containing  over  10  percent  by  dry  weight  of  sugars  described 
in  additional  U.S.  note  3  to  chapter  17,  entered  under  subheadings  1701.91.54,  1704.90.74 
1806  20.75.  1806.20.95.  1806.90.55.  1901.90.56.  2101.10.54.  2101.20.54,  2106.90.78  and  2106.90.95 
during  the  12-month  period  from  October  1  in  any  year  to  the  following  September  30.  inclusive 
(beginning  with  October  1.  1995).  shall  not  exceed  64.709  metric  tons  (imports  from  Mexico  shall 
not  be  permitted  or  included  under  this  quantitative  limitation  and  no  such  articles  shall  be 
classifiable  therein). 

Except  as  provided  for  in  this  subdivision,  the  aggregate  quantity  of  blended  syrups  described  in 
additional  U.S.  note  4  to  chapter  17.  the  foregoing  goods  entered  under  siAheadings  1702.20.24, 
1702.30.24.  1702.40.24.  1702.60.24.  1702.90.54,  1806.20.91,  1806.90.35.  2101.10.34,  2101.20.34, 
2106.90.68'and  2106.90.89  during  the  period  from  January  1  to  September  30,  1995,  inclusive, 
shall  be  none  and  no  such  articles  shall  be  classifiable  therein. 

The  aggregate  quantity  of  blended  syrups  described  in  additional  U.S.  note  4  to  chapter  17,  the 
foregoing  goods  entered  i«Jer  subheadings  1702.20.24,  1702.30.24.  1702.40.24.  1702.60.24. 
1702.90.54.  1806.20.91.  1806.90.35,  2101.10.34.  2101.20.34.  2106.90.68  and  2106.90.89  during  the 
12-month  period  from  October  1  in  any  year  to  the  following  September  30,  inclusive  (beginning 
October  1,  1995),  shall  be  none  and  no  such  articles  shall  be  classifiable  therein." 


Section  A.   (continued) 


Annex    (con. ) 
-73- 


(33)(a).      Subheadings    1701.11.01,    1701.11.02,    1701.11.03,    1701.12.01, 
1701.12.02,    1701.91.21,    1701.91.22,    1701.91.40,    1701.99.01  and  1701.99.02    ire 
superseded  and   the    following  provisions    inserted   in  numerical   sequence: 

[Cane  or  beet  sugar  and  chemically...:] 

[Raw  sugar  not  containing  added :] 

[Cane  sugar:] 
"1701.11.05  Described   in  general   note  15 

of   the  tariff  schedule  and 
entered  pursuant  to  its 
provisions 


1701.11.10 


Described  in  additional  U.S. 
note  5  to  this  chapter  and 
entered  pursuant  to  its 
provisions 


1.4606</kg 
less 

0.020668c/ 
kg  for  each 
degree 
under  100 
degrees 
(and 

fractions 
of  a  degree 
in 

proportion) 
but  not 
less  than 
0.943S54e/ 
kg 


1.4606c/kg 
less 

0.020668c/ 
kg  for  each 
degree 
under  100 
degrees 
(and 

fractions 
of  a  degree 
in 

proportion) 
but  not 
less  than 
0.943854c/ 

kg 


Free  (A*,E*,IL,J, 

MX) 
0.4381c/kg  less 

0.0062c/kg  for 

each  degree 

under  100 

degrees  (and 

fractions  of 

a  degree  in 

proportion) 

but  not  less 

than 

0.283156c/kg  (CA) 


Free  (A*,E*.1L.J, 

MX) 
0.4381C/kg  less 

0.0062c/kg  for 

each  degree 

under  100 

degrees  (and 

fractions  o 

a  degree  in 

proportion) 

but  not  less 

than 

0.2831S6c/kg  (CA) 


4.3817c/kg 
less 

0.0622C05C/ 
kg  for  each 
degree 
under  100 
degrees 
(and 

fractions 
of  a  degree 
in 

proportion) 
but  not 
less  than 
2.831562c/ 

•g 


4.3817c/kg 
less 

0.0622005c/ 
kg  for  each 
degree 
under  100 
degrees 
(and 

fractions 
of  a  degree 
in 

proportion) 
but  not 
less  than 
2.831562c/ 
kg 
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Section  K.       (continued) 


X33)(a). 


1701.11.20 


1701.11.50 


Annex  (con.) 
-74- 


(con.): 

[Cane  or  beet  sugar  and  cheaicatty...:) 
[Raw  sugar  not  containing  added...:] 
[Cane  sugar:] 

Other  sugar  to  be  used  for  the 
production  (other  than  by 
distillation)  of  polyhydric 
alcohols,  except  polyhydric 
alcohols  for  use  as  a  sutistitute 
for  sugar  in  hunan  food 
conscinption,  or  to  be  refined 
and  re-exported  in  refined  form 
or  in  sugar-containing  products, 
or  to  be  substituted  for 
domestically  produced  raw  cane 
sugar  that  has  been  or  Mill  be 
exported 


Other. 


1.4606</k9 
less 

0.020668</ 
kg  for  each 
degree 
under  100 
degrees 
(and 

fractions 
of  a  degree 
in 

proportion) 
but  not 
less  than 
0.9438S4C/ 
k9 

[See  section 
0  to  this 
•Annex] 


Annex  (con.) 
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on  A.   (continued) 


)(a).   (con.): 


[Cane  or  beet  sugar  and  chemically...:] 
[Raw  sugar  not  containing  added...:] 
[Beet  sugar:] 


"1701.12.05 


Described  in  general  note  15 
of  the  tariff  schedule  and 
entered  pursuant  to  its 
provisions 


Free  (A*,E*,IL,J, 

MX) 
0.4381</kg  less 

0.0062(/kg  for 

each  degree 

under  100 

degrees  (and 

fractions  of 

a  degree  in 

proportion) 

but  not  less 

than 

0.2831S6</kg  (CA) 


35.517</kg  less 
0.503«/kg  for 
each  degree 
under  100 
degrees  (and 
fractions  of 
a  degree  in 
proportion) 
but  not  less 
than 
22.953c/kg  (MX) 


4.3817«/kg 
less 

0.0622005*/ 
kg  for  each 
degree 
under  100 
degrees 
(and 

fractions 
of  a  degree 
in 

proportion) 
but  not 
less  than 
2.831562c/ 
k9 

39.85«/kg" 


3.6606</kg 
less 

0.020668«/ 
kg  for  each 
degree 
under  100 
degrees 
(and 

fractions 
of  a  degree 
in 

proportion) 
but  not 
less  than 
3.U3854c/kg 


Free  (A*,E*,IL,J, 

MX) 
0.4381«/kg  less 

0.0062</kg  for 

each  degree 

under  100 

degrees  (and 

fractions  of 

a  degree  in 

proportion) 

but  not  less 

than 

0.283156</kg  (CA) 


1701.12.10 


Described  in  additional  U.S. 
note  5  to  this  chapter  and 
entered  pursuant  to  its 
pr ov  i  s  i  ons 


3.6606c/kg 
less 

0.020668</ 
kg  for  each 
degree 
under  100 
degrees 
(and 

fractions 
of  a  degree 
in 

proportion) 
but  not 
less  than 
3.H3854«/kg 


Free  (A*.E*,IL,J, 

MX) 
0.4381</kg  less 

0.0062c/kg  for 

each  degree 

under  100 

degrees  (and 

fractions  of 

a  degree  in 

proportion) 

but  not  less 

than 

0.283156c/kg  (CA) 


1701. 12. 50 


Other. 


[See  section 
D  to  this 
Annex] 


35.517«/kg  less 
0.503«/kg  for 
each  degree 
under  100 
degrees  (and 
fractions  of 
a  degree  in 
proportion) 
but  not  less 
than 
22.953«/kg  (MX) 


6.581 70</kg 
less 

0.0622005c/ 
kg  for  each 
degree 
under  100 
degrees 
(and 

fraction 
of  a  degree 
in 

proportion) 
but  not 
less  than 
5.031562c/ 

kg 


6.58170c/kg 
less 

0.0622005c/ 
kg  for  each 
degree 
under  100 
degrees 
(and 

fraction 
of  a  degree 
in 

proportion) 
but  not 
less  than 
5.031562c/ 
ks 

42.05c/kg" 
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( continued) 
(con, ) : 


:] 


tCane  or  beet  sugar  and  chemical ly. 
[Other:] 

(Containing  added  flavoring  or...:] 
[Containing  added  coloring  but 
net.,,:] 

Described  in  general 
note  15  of  the  tariff 
schedule  and  entered 
pursuant  to  its  provisions. 


Described  in  additional 
U.S.  note  5  to  this 
chapter  and  entered 
pursuant  to  its  provisions. 


3.6606</kg 
less 

0.020668c/ 
kg  for  each 
degree 
under  100 
degrees 
(and 

fractions 
of  a  degree 
in 

proportion) 
but  not 
less  than 
3,U3854</kg 


3.6606</kg 
less 

0,020668</ 
kg  for  each 
degree 
under  100 
degrees 
(and 

fractions 
of  a  degree 
in 

proportion) 
but  not 
less  than 
3.U3854«/kg 


Free  (A*,E*,IL,J, 

MX) 
0.4381«/kg  less 

0,0062</kg  for 

each  degree 

under  100 

degrees  (and 

fractions  of 

a  degree  in 

proportion) 

but  not  less 

than 

0.283156</kg  (CA) 


Free  (A*,E*,IL,J. 

'   MX) 
0.4381</kg  less 

0.0062«/kg  for 

each  degree 

under  100 

degrees  (and 

fractions  of 

a  degree  in 

proportion) 

but  not  less 

than 

0.283156«/kg  (CA) 


Otlwr. 


[See  section 
D  to  this 
Annex] 


35.517c/kg  less 
0.503«/kg  for 
each  degree 
under  100 
degrees  (and 
fractions  of 
a  degree  in 
proportion) 
but  not  less 
than 
22,9S3</kg  (MX) 


6.58170«/kg 
less 

0.0622005c/ 
kg  for  each 
degree 
under  100 
degrees 
(and 

fraction 
of  a  degree 
in 

proportion) 
but  not 
less  than 
5.031562c/ 
kg 


6.58170c/kg 
less 

0.0622005c/ 
kg  for  each 
degree 
under  100 
degrees 
(and 

fraction 
of  a  degree 
in 

(>roportion) 
but  not 
less  than 
5.031562c/ 
kg 

A2.05c/kg'* 
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Section  A.       (continued) 
(33)(a).      (con.): 


[Cane  or  beet  sugar  and  chemically...:] 
[Other:] 

[Containing  added  flavoring.,.:] 
"Containing  added  flavoring 
matter  whether  or  not 
containing  added  coloring: 

Articles  containing  over 
65  percent  by  dry  weight 
of  sugar  described  in 
additional  U.S.  note  2  to 
chapter  17: 
1701.91.42  Described  in 

general   note  15 
of  the  tariff 
schedule  and  entered 
pursuant  to  its 
provisions 


1701.91.44 


1701.91.48 


1701.91.52 


1701.91.54 


6X 


Free  (A,E,IL,J,MX)     20X 
1.8X  (CA) 


Described  in 

additional  U.S. 

note  7  to  this 

chapter  and  entered 

pursuant  to  its 

provisions 6X 

Other [See  section 

D  to  this 
Annex] 
Articles  containing  over 
10  percent  by  dry  weight 
of  sugar  described  in 
additional  U.S.  note  3  to 
chapter  17: 

Described  in 

general  note  15 

of  the  tariff 

schedule  and  entered 

pursuant  to  its 

provisions 


See  9906.17.03- 
9906.17.05  (MX) 


20X 

39.9c/kg  ♦ 
6X 


6X 


Free  (A,E,IL,J,MX) 
1.8X  (CA) 


20X 


1701.91,58 


1701.91.80 


Described  in 

additional  U.S. 

note  8  to  this 

chapter  and  entered 

pursuant  to  its 

provisions 6X 

Other [See  section 

D  to  this 
Annex] 

Other [See  section 

D  to  this 
Amex] 


Free  (A,E,IL,J) 
1.8X  (CA) 

See  9906.17.39- 
9906.17.41  (MX) 


Free  (A,E,IL,J.MX) 
1,8X  (CA) 


20X 


39.9c/kg  ♦ 
6X 


20X" 


1090 


Section 
(33)(a) 

"1701.99.0! 


1701. 99. 1( 


1701. 99. 5( 
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\.      (continued) 

(con.) : 

[Cane  or  beet  sugar  and  chemically...:! 
[Other:] 

[Other:! 

Described  in  general  note  15 
of  the  tariff  schedule  and 
entered  pursuant  to  its 
provisions 


3.6606c/kg 
less 

0.020668c/ 
kg  for  each 
degree 
under  100 
degrees 
(and 

fractions 
of  a  degree 
in 

proportion) 
but  not 
less  than 
3.U3854«/kg 


Described  in  additional  U.S. 
note  5  to  this  chapter  and 
entered  pursuant  to  its 
provisions 


Other. 


3.6606</kg 
less 

0. 020668*/ 
kg  for  each 
degree 
ufxier  100 
degrees 
(and 

fractions 
of  a  degree 
in 

proportion) 
but  not 
less  than 
3.U3854c/kg 


[See  section 
D   to  this 
Annex! 


Free  (A*,E*, IL. J,. 

P4X) 
0.4381</kg  less 

0.0062«/kg  for 

each  degree 

under  100 

degrees  (and 

fractions  of 

a  degree  in 

proportion) 

but  not  less 

than 

0.283156c/k9  (CA) 


Free  (A«,E*,IL,J) 

MX) 
0.4381</kg  less 

0.0062</kg  for 

each  degree 

under  100 

degrees  (and 

fractions  of 

a  degree  in 

proportion) 

but  not  less 

than 

0.283156(/kg  (CA) 


35.517*/kg  less 
0.503*/kg  for 
each  degree 
under  100 
degrees  (and 
fractions  of 
a  degree  in 
proportion) 
but  not  less 
than 
22.953e/kg  (MX) 


6.58170</kg 
less 

0.0622005*/ 
kg  for  each 
degree 
under  100 
degrees 
(and 

fraction 
of  a  degree 
in 

proportion) 
but  not 
less  than 
5.031562*/ 
kg 


6. 581 70*/ kg 
less 

0.0622005*/ 
kg  for  each 
degree 
under  100 
degrees 
(and 

fraction 
of  a  degree 
in 

proportion) 
but  not 
less  than 
5.031562*/ 
kg 

42.05*/kg" 
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Section  A.   (continued) 


(33) (b).   Conforming  changes: 

(i)  General  note  4(d)  is  modified  by: 

(A)  deleting  "1701.11.01  Brazil 

1701.11.02  Brazil; 

Guatemala 
1701.12.01  Brazil 
1701.91.21  Brazil 
1701.99.01  Brazil"  and 

(B)  inserting  "1701.11.05  Brazil 

1701.11.10  Brazil 

1701.11.20  Brazil; 

Guatemala 

1701.12.05  Brazil 

1701.12.10  Brazil 

1701.91.05  Brazil 

1701.91.10  Brazil 

1701.99.05  Brazil 

1701.99.10  Brazil"  in  numerical  sequence;    "» 
(ii)  U.S.  note  20  of  subchapter  VI  of  chapter  99  is  modified  by  deleting 

"9906.17.35,"  and  inserting  "9906.17.35.  9906.17.39."  in  lieu  thereof- 
(iii)  Subheadings  9906.17.01  and  9907.17.02  and  the  superior  text 
immediately  preceding  subheading  9906.17.01  are  deleted; 
(iv)  The  superior  text  preceding  subheading  9906.17.03  which  reads 
"Provided  for  in  subheading  1701.91.40:",  the  superior  text 
immediately  preceding  subheading  9906.17.03.  subheading  9906.17.03  and 
the  superior  text  immediately  following  such  subheading,  subheadings 
9906.17.04  through  9906.17.06,  inclusive,  and  any  superior  text  to 
such  subheadings,  are  all  deleted,  and  the  following  previsions  are 
inserted  in  numerical  sequence  in  lieu  thereof: 

[Goods  of  Mexico,...:] 

[Cane  or  beet  sugar  and...:] 

"Provided  for  in  subheading 
1701.91.48: 

9906.17.03  Subject  to  the  quantitative 

limits  specified  in  U.S. 

note  18  to  this  subchapter Free  (W) 

Other: 

9906.17.04  Valued  not  over  31. 5*/k3 30  3«/kg  CMK) 

''O^. 17.05  Other 96.2X  (MX)- 


IMI 
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Section 

A.       (continued) 

(33)(b). 

(V] 

(con. ) : 
The    following  provisions   are    inserted   in   subchapter  VI   of  chapter   99 

in  numerical    sequence: 

9906.17.3^ 

[Goods  of  Mexico,...:] 

"Cane  or  beet  sugar  and  chemically  pure 
sucrose,    in  solid  form: 

Provided  for  in  subheading 
1701,91.58: 

Subject  to  the  quantitative 

limits  specified  in  U.S. 

note  20  to  this  subchaoter.... 

Free  (MX) 

9906.17.4C 
9906  17  41 

Other: 

Valued  not  over  31.5c/kg. 
Other 

30.3«/kg  (MX) 
96. 2X  (MX)" 

(34)(a). 
1702.90. 

Subheadings    1702.20.20,    1702.30 
31,    1702.90.32  and  1702.90.50   are 

20,    1702.40.00,    1702.60.00. 
superseded  and   the    following 

provisio 

ns    inserted   in  numerical   sequence 

1702.20.22 

[Other  sugars,   including...:] 

[Maple  sugar  and  maple  syrup:] 

"Blended  syrups  described  in 
additional  U.S.  note  4  to 
chapter  17: 

Described  in  general   note  15 
of  the  tariff  schedule  and 
entered  pursuant  to  its 
orov  i  s  i  ons .................... 

6X                          Free  (A.E. IL. J.MX) 

20X 

. 

1.8X  (CA) 

1702.20.2^ 

Described  in  additional  U.S. 
note  9  to  this  chapter  and 
entered  pursuant  to  its 
prov  i  s  i  ons , 

6% 

20X 

1702. 20. 2f 
1702.30.22 

Other 

• 

[Glucose  and  glucose  syrup,...:] 
"Blended  syrups  described  in 
additional  U.S.  note  4  to 
chapter  17: 

Described  in  general   note  15 
of  the  tariff  schedule  and 
entered  pursuant  to  its 
pr ov  i  s  i  ons 

(Sec  section      See  9906.17.07- 

D  to  this           9906.17.10  (MX) 
Annex] 

....     6X                       Free  (A.E. IL. J.MX) 

19.9c/kg  of 
total 
sugars  * 
6X" 

20X 

1.8X  (CA) 

1702.30.24 

Described  in  additional  U.S. 
note  9  to  this  chapter  and 
entered  pursuant  to  its 
provisions 

# 

6X 

20X 

1702.30.28 

Other 

....   [See  section      See  9906.17.07- 

19.9e/kg  of 
total 
sugars  ♦ 
6X 

D  to  this           9906.17.10  (MX) 
Annex] 

— 
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section A.       (continued) 


(34) (a).      (con.): 

[Other  sugars,  including...:] 
1702.40        Glucose  and  glucose  syrup,  containing  in 
the  dry  state  at  least  20  percent  but 
less  than  50  percent  by  weight  of 
fructose: 

Blended  syrups  described  in 
additional  U.S.  note  4  to 
chapter  17: 
1702.40.22  Described  in  general  note  15 

of  the  tariff  schedule  and 
entered  pursuant  to  its 
provisions 


6% 


Free  (A.E. 'L, J, MX)  20X 
1.8X  (CA) 


1702.40.24 


1702.40.28 


1702.40.40 


"1702.60 


Described  in  additional  U.S. 
note  9  to  this  chapter  and 
entered  pursuant  to  its 
provisions 


Other. 


Other. 


6X 

[See  section 
D  to  this 
Annex] 


[See  section 
D  to  this 
Annex] 


See  9906.17.12- 
9906.17.15  (MX) 


20X 

39.9c/kg  of 
total 
sugars  ♦ 
6X 


Free  (A.E.IL,  ,MX)  20X" 
1.8X  (CA) 


1702.60.22 


[Chemically  pure  fructose:] 

Other  fructose  and  fructose  syrup, 
containing  in  the  dry  state  more  than 
50  percent  by  weight  of  fructose: 
Blended  syrups  described  in 
additional  U.S.  note  4  to 
chapter  17: 

Described  in  general  note  15 
of  the  tariff  schedule  and 
entered  pursuant  to  its 
provisions 


6X 


Free  (A,E, IL, J.MX)  20X 
1.8X  (CA) 


1702.60.24 


1702.60.28 


1702.60.40 


Described  in  additional  U.S. 

note  9  to  this  chapter  and 

entered  pursuant  to  its 

provisions 6X 

Other [See  section 

D  to  this 
Annex] 

Other [See  section 

0  to  this 
A'inex] 


See  9906.17.12- 
9906.17.15  (MX) 


20X 

39.9«/kg  of 
total 
sugars  + 
6X 


Free  (A.E.IL, J. MX)  20X" 
1.8X  (CA) 
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;o 

Sectton 

A.      (continued) 

(3A)(a) 

(con.): 

ss 

"t7O2.9O.0 

lOther  sugars,   inctuSing...:] 

[Other,   including  invert  sugar:] 

[Derived  froa  sugar  cane  or...:I 

[Containing  soluble :1 

>                                          Described  in  general 
note  15  of  the  tariff 
schedule  and  enterea 
pursuant  to  its  provisions... 

3.6606</kg 
of  total 
sugars 

Free  (A,E*,IL.J, 
NX) 

0.4381</kg  of 
total  sugars  (CA) 

6.58170«/kg 
of  total 
sugars 

2 

1702-90,1 

1                                         Described  in  additional 
U.S.  note  5  to  this 
chapter  and  entered 
pursuant  to  its  provisions... 

3.6606</kg 
of  total 
sugars 

Free  <A,E*,IL.J. 
NX) 

0.438U/kg  of 
total  sugars  (CA) 

6.S8170«/kg 
of  total 
sugars 

1702.90. 2( 
1702.90.5; 

Other 

(See  section 
D  to  this 
Amexl 

6X 

35.517«/kg  (NX) 

Free  (A.E.IL.J.NX) 
1.8X  (CA) 

42<.05/kg 
20X 

A 
4 

Other: 

Described  in  general  note  IS  of 
the  tariff  schedule  and  entered 
pursuant  to  its  provisions 

1702.90.54 

Other: 

Blended  syrups  described 
in  additional  U.S.  note  4 
to  chapter  17: 

Described  in 

additional  U.S. 

note  9  to  this 

chapter  and  entered 

pursuant  to  its 

provisions 

6% 

20X 

)95 

1702.90.58 

Other 

[See  section 
D  to  this 
Armex] 

See  9906.17.21- 
9906.17.2*  (NX) 

39.9«/kg  of 
total 
sugars  * 
6X 

j 

Ml 

r 

> 
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Section  A.   (continued) 


(34) (a).   (con.): 

[Other  sugars,    including...:] 

[Other,    including  invert  sugar:] 
Other  (con.): 

Other  (con.): 

Articles  containing  over 
65  percent  by  dry  weight 
of  sugar  described  in 
additional  U.S.  note  2  to 
chapter  17: 
1702.90.64  Described  in 

additional  U.S. 

note  7  to  this 

chapter  and  entered 

pursuant  to  its 

provisions 6X 

1702.90.68  Other [See  section 

D  to  this 
Annex] 

1702.90.90  Other [See  section 

D  to  this 
Amex] 


See  9906.17.18- 
9906.17.20  (NX) 


20X 

39.9e/kg  ♦ 
6X 


Free  (A,E,U,J,NX)  20X'' 
1.8X  (CA) 


(b) .   Conforming  changes: 

(i)  The  superior  text  preceding  subheading  9906.17.07  which  reads 

"Provided  for  in  subheading  1702.20.20  or  1702.30.20:"  is  modified  by 
deleting  "1702.20.20  or  1702.30.20"  and  inserting  "1702.20.28  or 
1702.30.28"  in  lieu  thereof; 
(ii)  The  superior  text  preceding  subheading  9906.17.11,  subheadings 

9906.17.11  through  9906.17.15,  inclusive,  and  any  superior  text  to 
such  subheadings,  are  all  deleted,  and  the  following  provisions  are 
inserted  in  numerical  sequence  in  lieu  thereof: 

[Goods  of  Nexico,...:] 

[Other  sugars,  including...] 

"Provided  for  in  subheading 
1702.40.28  or  1702.60.28: 

Goods  of  a  type  described  in 
U.S.  note  19  to  this 
subchapter: 
9706.17.12  Subject  to  the  quantitative 

-limits  specified  in  U.S. 
note  19  to  this  subchapter... 


9906.17.13 


9906.17.14 
9906.17.15 


Other: 

Valued  not  over 
31.5«/kg 

Other 

ether 


Free  (NX) 


30.3«/kg  (NX) 

96.2X  (NX) 
Free  (NX)" 
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( continued) 


Section 

(34)(b)l   (con.): 

(itii  Subheadings  9906.17.16  and  9906.17.17  and  the  superior  text 
immediately  preceding  subheading  9906.17.16  are  deleted;  and 
(ivi  The  superior  text  preceding  subheading  9906.17.18  which  reads 

-Provided  for  in  subheading  1702.90.50:",  subheading  9906.17.18  and 
the  superior  text  immediately  preceding  subheading  9906.17.18, 
-  subheadings  9906.17.19  through  9906.17.24.  inclusive,  and  any  *uperior 
text  to  such  subheadings,  are  all  deleted,  and  the  following 
provisions  are  inserted  in  numerical  sequence  in  lieu  thereof: 

(Goods  of  Mexico,...:] 

(Other  sugars,   including...] 

"Provided  for  in  subheading 
1702.90.68: 
9906.17.1b  Subject  to  the  quantitative 

liaits  specified  in  U.S. 
f¥>te  18  to  this  subchapter Free  (MX) 
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Section  A.   (continued) 


(35) (a),      (con.): 


9906.17. 
9906.17 


:o 


9906.17.;  1 


9906.17.;  2 


9906.17.; 
9906.17.: 


(35)(a) 
follow 


IMI 


:1 


1704.90.54 


(Sugar  confectionery  (including.. 
(Other:! 

(Other:] 

Other: 

Dairy  products  described 
in  additional  U.S.  note  1 
to  chapter  4: 

Described  in 
additional  U.S. 
note  10  to  chapter  4 
and  entered  pursuant 
to  its  provisions.... 


1704.90.58 


Other. 


12.2X 


(See  section 
D  to  this 
Armeji] 


Free  (E.IL.J) 
3.6X  (CA) 

See  9906.17.25- 
9906.17.27  (MX) 


12.2X 


47.4</kg  « 
12. 2X 


Other: 

Valued  not  over  31.5«/ks 

Other 

Provided  for  in  subheading 
1702.90.58: 

Goods  of  a  type  described  in 

U.S.  note  19  to  this 

subchapter: 

Subject  to  the  quantitative 
liaits  specified  in  U.S. 
note  19  to  this  subchapter.. 


30.3c/kg  (MX) 
96. 2X  (MX) 


1704.90.64 


Other: 


Valued  not  over 
31.5«/kg 


Other. 


Other. 


Free  (MX) 


30.3c/kg  (NX) 

96. 2X  (MX) 
Free  (MX)" 


Other; 

Articles  containing 
over  65  percent  by 
dry  weight  of  sugar 
described  in 
additional  U.S. 
note  2  to  chapter  17: 
Described  in 
additional  U.S. 
note  7  to  this 
chapter  and 
entered  pursuant 
to  its 
provisions 


1704.90.68 


Other. 


ing 


Subheadings   1704.90.40  and  1704.90.60  are  superseded  and  the 
provisions   inserted  in  numerical   sequence: 


(Sugar  confectionery  (including...:] 
(Other:] 

(Other:] 
"1704.90. 12  Described  in  general  note  15  of 

the  tariff  schedule  and  entered 
pursuant  to  its  provisions 


1704.90.74 


12. 2X  Free  (E.IL.J.MX) 

3.6X  iOi) 


12. 2X 


1704.90.78 


1704.90.90 


12. 2X 

(See  section 
0  to  this 
Annex] 


Articles  containing 
over  10  percent  by 
dry  Height  of  sugar 
described  in 
additional  U.S. 
note  3  to  chapter  17: 

Described  in 

additional  U.S. 

note  8  to  this 

chapter  and 

entered  pursuant 

to  its 

provisions 12. 2X 

Other (See  section 

D  to  this 
Annex] 

Other [See  section 

0  to  this 
Annex] 


See  9906.17.32- 
9906.17.34  (MX) 


12. 2X 

47.4</kg  * 
12. 2X 


Free  (E.IL.J) 
3.6X  (CA) 

See  9906.17.35- 
9906.17.37  (MX) 


Free  (E.IL.J) 
3.6X  ((Uk) 
See  9906.17.42- 
9906.17.43  (MX) 


12. 2X 


47.4</kg  ♦ 
12. 2X 


12.2X" 
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Section  A.       (cont:inued) 


(35)(b). 
(i) 

(ii) 


9906.17.25 


9906.17.26 
9906.17.27 


9906.17.32 


9906. 1/S3 
9906.17.34 


9906.17.35 


9906.17.36 
9906.17.37 


9906.17,42 
9906.17.43 
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Conf orming  changes : 
U.S.  note  7  to  subchapter  VI  of  chapter  99  is  modified  by  deleting 
"9906.17.29,"  from  such  note;  and 

The  superior  text  preceding  subheading  9906.17.25  which  reads 
"Provided  for  in  subheading  1704.90.40:".  subheading  9906.17.25  and 
the  superior  text  iminediately  preceding  such  subheading,  subheadings 
9906.17.26  through  9906.17.38,  inclusive,  and  any  superior  text  to 
such  subheadings,  are  all  deleted,  and  the  following  provisions  are 
inserted  in  numerical  sequence  In  lieu  thereof: 

[Goods  of  Mexico,...:] 

[Sugar  confectionery  (including...:] 
"Provided  for  in  subheading 
1704.90.58: 

Subject  to  the  quantitative 

limits  specified  in  U.S.  note  7 

to  this  subchapter free  (MX) 

Other: 

Valued  not  over  43.75«/kg 33.9«/k9  (MX) 

Other 77.5X  (MX) 

Provided  for  in  subheading 
1704.90.68: 

Subject  to  the  quantitative 

limits  specified  in  U.S. 

note  18  to  this  subchapter Free  (MX) 

Other: 

Valued  not  over  43.75e/kg 33.9«/kg  (MX) 

Other 77.5X  (MX) 

Provided  for  in  subheading 
1704.90.78: 

Subject  to  the  quantitative 

limits  specified  in  U.S. 

note  20  to  this  subchapter Free  (MX) 

Other: 

Valued  not  over  43.75«/kg 33.9«/kg  (MX) 

Other 77.5X  (MX) 

Sugar  confectionery  (including  white 
chocolate),  not  containing  cocoa: 
Provided  for  in  subheading 
1704.90.90: 

Articles  of  milk  or  cream Free  (MX) 

Other 9.7X  (MX)" 
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Section  A.   (continued) 

(36).   The  notes  to  chapter  18  are  modified  by  inserting  the  following 
additional  U.S.  notes  in  numerical  sequence;  and  subdivision  (a)  of  U.S. 
additional  note  3  along  with  the  designation  "(b)"  for  the  remaining  text  and 
the  parenthetical  phrase  "(beginning  with  October  1,  1995)"  of  such  note  (as 
added  herein)  shall  be  deleted  on  October  1,  1995: 

"Additional  U.S.  Notes 

1.   (a)    Except  as  provided  in  this  subdivision,  the  aggregate  quantity  of  cocoa  powder  containing  over  10 
percent  by  dry  weight  of  sugars  derived  from  sugar  cane  or  sugar  beets,  whether  or  not  mixed  with 
other  ingredients  (except  (a)  articles  not  principally  of  crystalline  structure  or  not  in  dry 
amorphous  form,  the  foregoing  that  are  prepared  for  Marketing  to  the  ultimate  consuner  in  the 
identical  form  and  package  in  which  imported,  (b)  blended  syrups  containing  sugars  derived  from 
sugar  cane  or  sugar  beets,  capable  of  being  further  processed  or  mixed  with  similar  or  other 
ingredients,  and  not  prepared  for  marketirtg  to  the  ultimate  consuner  in  the  identical  form  and 
package  in  which  imported,  or  (c)  articles  containing  over  65  percent  by  dry  weight  of  sugars 
derived  from  sugar  cane  or  sugar  beets,  whether  or  not  mixed  with  other  ingredients,  capable  of 
being  further  processed  or  mixed  with  similar  or  other  ingredients,  and  not  prepared  for 
marketing  to  the  ultimate  conscner  in  the  identical  form  and  package  in  which  imported),  the 
foregoing  goods  entered  under  subheadings  1806.10.10,  1806.10.34  and  1806.10.65  during  the  period 
from  January  t  to  September  30,  1995,  inclusive,  shall  not  exceed  the  remaining  quantity 
available,  if  any,  from  the  quota  aanunt  of  2,313  metric  tons  (except  that  imports  from  Mexico 
shall  not  be  permitted  or  irKluded  under  the  aforementioned  quantitative  limitation  and  no  such 
articles  shall  be  classifiable  therein)  applicable  to  such  goods  during  the  quota  period  that 
began  on  October  1,  1994;  and  at  the  close  of  September  30,  1995,  such  quota  period  shall  be 
considered  terminated. 

(b)    The  aggregate  quantity  of  cocoa  powder  containing  over  10  percent  by  dry  weight  of  sugars  derived 
from  sugar  cane  or  sugar  beets,  whether  or  not  mixed  with  other  ingredients  (except  (a)  articles 
not  principally  of  crystalline  structure  or  not  in  dry  amorphous  form  that  are  prepared  for 
marketing  to  the  ultimate  consuner  in  the  identical  form  and  package  in  which  iaported,  (b) 
blended  syrups  containing  sugars  derived  from  sugar  cane  or  sugar  beets,  capable  of  being  further 
processed  or  mixed  with  similar  or  other  ingredients,  and  not  prepared  for  marketing  to  the 
ultimate  consuner  in  th?  identical  form  ard   package  in  which  imported,  or  (c)  articles  containing 
over  65  percent  by  dry  weight  of  sugars  derived  from  sugar  cane  or  sugar  beets,  whether  or  not 
mixed  with  other  ingredients,  capable  of  being  further  processed  or  mixed  with  similar  or  other 
ingredients,  and  not  prepared  for  marketing  to  the  ultimate  consuner  in  the  identical  form  and 
package  in  which  imported),  the  foregoing  goods  entered  uider  subheadings  1806.10.10,  1806.10.34 
and  1806.10.65  during  the  12-month  period  from  October  1  in  any  year  to  the  following  Septefnber 
30,  inclusive  (beginning  with  October  1,  1995),  shall  not  exceed  2,313  metric  tons  (i»ports  from 
Mexico  shall  not  be  permitted  or  included  under  this  quantitative  limitation  and  no  such  articles 
shall  be  classifiable  therein). 

2.   The  aggregate  quantity  of  chocolate  containing  over  5.5  percent  by  weight  of  butterfat  (excluding 
articles  for  consimption  at  retail  as  candy  or  confection),  the  foregoing  entered  under  subheadings 
1806.20.24,  1806.32.04  and  1806.90.15  in  any  calendar  year  shall  not  exceed  15,467,700  kilograns 
(imports  from  Mexico  shall  not  be  permitted  or  included  under  the  aforementioned  qua.ntitative  limitation 
and  no  such  articles  shall  be  classifiable  therein). 

Of  the  quantitative  limitations  provided  for  in  this  note,  the  countries  listed  below  s.hall  have  access 
to  not  less  than  the  quantities  specified  below: 

Quant  i  ty 
(kg) 


Ireland 

United  Kingdom 
Netherlands 
Australia 
New  Zealand 


4,286,491 

3.379,297 

45,359 

2,000.000 

1 
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(36).      ( 


;on. ) 


The 

of  bcitc 

enter 

not 

aforentnt 


B9  3 


re  J 


ex: 


Of  the 

to  not 


1806.10.05 


1806.10. 1C 


1806.10.15 


1806.10.2; 


1806.10.2' 


1806.10.21 


IMI 
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Section  A.      (continued) 
(37) (a).      (con.): 


regatc  quantity  of  chocolate  and  low  fat  chocolate  crti*  containing  5.5  percent  or  less  by  weight 
erfat   (excluding  articles  for  consunption  at  retail  as  candy  or  confection),    the  foregoing 
,  under  subheadings  1806.20.34,    1806.20.85,    1806.32. U  and  1806.90.25   in  any  calendar  year  shall 
eed  2  122.834  kilograms  (inserts  from  Mexico  shall  not  be  permitted  or  included  under  the 
ion«J  quantitative  limitation  and  no  such  articles  shall  be  classifiable  therein). 


quantitative  limitations  provided  for   in  this  note, 
less  than  the  quantities  specified  below: 

Quantity 
(kg) 


the  countries  listed  below  shall  have  access 


1306.10.34 


[Chocolate  and  other...:] 

[Cocoa  powder,  containing...:) 

Containing  65  percent  or  more  but 
less  than  90  percent  by  dry  weight 
of  sugar  (con.): 
ether: 

Described  in  additional 
U.S.  note  1  to  this 
chapter  and  entered 
pursuant  to  its  provisions. 


Ireland 

United  Kingdom 
New  Zealand 


1,700,988 
421,845 
1" 


(37)(a).      Subheadings    1806.10.20.    1806.10.30.    1806.10.41,    the   superior   text 
immediately  preceding  subheading   1806.10.41,    subheadings    1806.10.42. 
1806.20.40.    1806.20.70.    1806.20.80.    1806.32.20.    1806.32.40  and  1806.90.00  are 
superse^d'and  the   following  provisions    inserted   in  numerical   sequence: 

[Chocolate  and  other...:] 

[Cocoa  powder,   containing...:] 

"Containing   less  than  65  percent  by 
dry  weight  of  sugar: 

Described  in  general  note  15  of 
the  tariff  schedule  and  entered 
pursuant  to  its  provisions 


1806.10.38 


1806.10.43 


Other. 


Containing  90  percent  or  more  by  dry 

weight  of  sugar: 

Described  in  general  note  15  of 
the  tariff  schedule  and  entered 
pursuant  to  its  provisions 


10X 


(See  section 
0  to  this 
Annex) 


10X 


Free  (A,E,IL,J) 
3X  (CA) 

See  9906.18.54- 
9906.18.57  (MX) 


20X 


39.5c/ic3 


Free  (A,E.1L,J,MX)  20X 
3X  (CA) 


Free 


Described  in  additional  U.S. 
note  1  to  this  chapter  and 
entered  pursuant  to  its 
provisions 


Other. 


Containing  65  percent  or  more  but 
less  than  90  percent  by  dry  weight 
of  sugar: 

Described  in  general  note  15  of 
the  tariff  schedule  and  entered 
pursuant  to  its  provisions 


Free 

(See  section 
D  to  this 
Annex] 


See  9906.18.01- 
9906.18.03  (MX) 


40X 

40X 
25.5c/kg 


1806.10.45 


1806.10.55 


1806.10.65 


Articles  containing  ever 
65  percent  by  dry  weight  of 
sugar  described  in  additional 
U.S.  note  2  to  chapter  17: 
Described  in  additional 
U.S.  note  7  to  chapter  17 
and  entered  pursuant  to 
its  provisions 


Other. 


Other: 

Described  in  additional 
U.S.  note  1  to  this 
chapter  and  entered 
pursuant  to  its  provisions. 


1806.10.75 


Other. 


10X 


Free  (A,E,1L, J,MX)  20X 
3X  (CA) 


Articles  containing  over 
65  percent  by  dry  weight  of 
sugar  described  in  additional 
U.S.  note  2  to  chapter  17: 
Described  in  additional 
U.S.  note  7  to  chapter  17 
and  entered  pursuant  to 
its  provisions 


1806.20.22 


Other. 


10X 

[See  section 
D  to  this 
Annex] 


See  9906.18.51- 
9906.18.53  (MX) 


20X 
39.5</kg 


[Other  preparations  in  blocks,...:] 

[Preparations  consisting  wholly...:] 
"Other: 

Containing  butterfet  or 
other  ffiilk  solids 
(excluding  articles  for 
consumption  at  retail  as 
candy  or  confection): 

Described  in  general 
note  15  of  the  tariff 
schedule  and  entered 
pursuant  to  its 
provisions 


10X 

(See  section 
D  to  this 
Anno] 


10X 


(See  section 
0  to  this 
Annex] 


See  9906.18.51- 
9906.18.53  (MX) 


20X 

39.5c/kg 


Free  (A*,E.IL,J) 
3X  (CA) 

See  9906.18.54- 
9906.18.57  (MX) 


20X 


39.5€/kg" 


5X 


Free  (A,E,IL,J,MX)  40X 
1.5X  (CA) 
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1806.20.21 


1806.20.3 » 


1806.20.3 > 


1806. 20. 3i 


1806. 20. 5) 
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^.      (continued) 

(con.): 

[Chocolate  and  other...:! 

[Other  preparations  in  blocks,...:! 

[Preparations  consisting  wholly...:] 
Other  (con.): 

Containing  butterfat  or 
other  milk  solids 
(excluding  articles  for 
consumption  at  retail  as 
candy  or 

confection)   (con.): 
Other,  containing 
over  5.5  percent  by 
Might  of  butterfat: 
Described  in 
additional  U.S. 
note  2  to  this 
chapter  and 
entered  pursuant 
to  its 
provisions 


5X 


Free  (A,€,1U,J) 
1.5X  (CA) 


40X 


Other: 


Other 


Containing 
less  tban 

21  percent 
by  weight  of 
milk  solids... 

[See  section 
D  to  this 
Annex] 

See  9906. IB. 58- 
9906.18.60  (MX) 

43.8«/kg  * 
5X 

Other 

[S«e  section 
D  to  this 
Annex] 

See  9906. IB. U- 
9906.18.16  (MX) 

62.1«/kg  ♦ 
5X 

Described  in 

additional  U.S. 

note  3  to  this 

chapter  and 
entered  pursuant 

to  its 

provisions 

SX 

free  (A,E,iL,J) 

40X 

1.5X  (CA) 


Other: 


Other 


Containing 

less  than 

21  percent 

by  weight  of 

milk  solids... 

[See  section 

See  9906.18.58- 

43.8«/kg  ♦ 

D  to  this 

9906,18.60  (MX) 

5X 

Annex] 

Other 

[See  section 

See  9906.18.14- 

62.1«/kg  * 

0  to  this 

9906.18.16  (MX) 

SX 

Annex] 

[See  section 

Free  (A.E,IL,J,MX) 

40X" 

D  to  this 

1.SX  (CA) 

Annex] 
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1806.20.67 


[Chocolate  and  other...:] 

[Other  preparations  in  blocks,...:] 
[Other:] 

"Containing  more  than  65  percent 
by  weight  of  sugar: 

Described  in  general 
note  15  of  the  tariff 
schedule  and  entered 
pursuant  to  its  provisions. 


1806.20.71 


1806.20.73 


Other: 


Articles  containing 
over  65  percent  by 
dry  weight  of  sugar 
described  in 
additional  U.S. 
note  2  to  chapter  17: 
Described  in 
additional  U.S. 
note  7  to 
chapter  17 
and  entered 
pursuant  to  its 
provisions 


10X 


Free  (A,E,IL, J,MX)  20X 
3X  (CA) 


Other. 


10X 

[See  section 
D  to  this 
Annex] 


See  9906.18.17- 
9906.18.19  (MX) 


20X 

35.9</kg  ♦ 
10X 


1806.20.75 


1806.20.77 


1806.20.78 


1806.20.79 


Articles  containing 
over  10  percent  by 
dry  weight  of  sugar 
described  in 
additional  U.S. 
note  3  to 
chapter  17: 

Described  in 

additional  U.S. 

note  8  to 

chapter  17 

and  entered 

pursuant  to  its 

provisions 10X 

Other [See  section 

D  to  this 
Annex] 

Other [See  section 

D  to  this 
Annex] 
Other: 

Described  in  general 

note  IS  of  the  tariff 

schedule  and  entered 

pursuant  to  its  provisions...  10X 


Free  {A,E,IL,J) 
3X  (CA) 

See  9906.18.20- 
9906.18.22  (MX) 


Free  (A.E,IL,J,MX) 
3X  (CA) 


20X 


35.9«/kg 
10X 


20X 


Free  (E,IL,J,MX) 
3X  (CA) 


20X 
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(37)(a) 


1806.20.81 


(Chocolate  and  other...:] 

[Other  preparations  in  blocks,...:] 
[Other:] 

Other  (con.): 
Other: 

Dairy  products 
described  in 
additional  U.S. 
note  1  to  chapter  Az 
Described  in 
additional  U.S. 
note  10  to 
chapter  4  and 
entered  pursuant 
to  its 
provisions 


1806.20.82 


1806.20.83 


1806.20.85 


1806.20.87 


1806.20.89 
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Annex-  (con.  ) 

-0'» 


(continued) 
(con. ) : 


Section  A.       (continued^ 
(37)(a).      (con.): 


1806.20.91 


10X 


Free  (£.IL,J) 
3X  XCA) 


20X 


Other: 


Containing 
less  than 
21  percent 
by  weight  of 
milk  solids.. 


[Chocolate  and  other...:] 

[Other  preparations  in  blocks....:] 
[Other:] 

Other  (con.): 

Other  (con.): 
Other: 

Blended  syrups 
described  in 
additional  U.S. 
note  4  to 
chapter  17: 

Described  in 
additional 
U.S.  note  9 
to  chapter  17 
and  entered 
pursuant  to 
its 
provisions 


1806.20.94 


Other. 


Other. 


[See  section 
D  to  this 
Annex] 

[See  section 
D  to  this 
Annex] 


See  9906.18.61- 
9906.18.63  (MX) 


See  9906.18.24- 
9906.18.26  (MX) 


43.8c/kg  * 
10X 


62.1«/kg  * 
5X 


10X 

[See  section 
D  to  this 
Annex] 


See  9906.18.64- 
9906.18.66  (MX) 


20K 

43.8«/k8  * 
10X 


Other,  low  fat 
chocolate  crunb 
(excluding  articles 
for  consumption  at 
retail  as  candy  or 
confection): 

Described  in 

additional  U.S. 

note  3  to  this 

chapter  and 

entered  pursuant 

to  its 

provisions 


1806.20.95 


Articles 
containing  over 
10  percent  by  dry 
weight  of  sugar 
described  in 
additional  U.S. 
note  3  to 
chapter  17: 

Described  in 
additional 
U.S.  note  8 
to  chapter  17 
and  entered 
pursuant  to 
its 
provisions 


10X 


free  (E,IL,J) 
IX   (CA) 


20X 


Other: 


Containing 
less  than 
21  percent 
by  weight  of 
milk  solids.. 


1806.20.98 


1806.20.99 


Other. 


10X 


[See  section 
D  to  this 
Annex] 


Free  (E,IL,J) 
3X  (CA) 

See  9906.18.67- 
9906.18.69  (MX) 


Other. 


[See  section   Free  (E.IL.J) 
0  to  this    3X  (CA) 
Annex]      8X  (MX) 


20X 


43.8</k8  * 
10X 


20X" 


Other. 


[See  section 
D  to  this 
Annex] 

[See  section 
D  to  this 
Annex] 


See  9906.18.61- 
9906.18.63  (MX) 


See  9906.18.24- 
9906.18.26  (MX) 


43.8«/kg  * 
10X 


62.1«/kg  ♦ 

10X 
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A.      (continued) 

(con. ) : 

[Chocolate  and  other...:] 

[Other,    in  blocks,   slabs  or  bars:] 
[Not  filled:] 

"Preparations  consisting  wnoiiy 
of  ground  cocoa  beans,   with  or 
without  added  cocoa  fat, 
flavoring  or  emulsifying  agents, 
and  containing  not  more  than 
32  percent  by  weight  of 
butterfat  or  other  milk  solids 
and  not  more  than  60  percent  by 
weight  of  sugar: 

Containing  butterfat  or 
other  mi  Ik  solids 
(excluding  articles  for 
consurption  at  retail   as 
candy  or  confection): 

Described  in  general 
note  15  of  the  tariff 
schedule  and  entered 
pursuant  to  its 
provisions 
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Section  A.      (continued) 

(37)(a).      (con.): 


1806.32. U 


5X 


Free  (A.E.IL, J,MX)     40X 
1.5X  (CA) 


Other,  containing 
over  5.5  percent  by 
weight  of  butterfat: 

Described  in 

additional  U.S. 

note  2  to  this 

chapter  and 

entered  pursuant 

to  its 

provisions 


1806.32.16 


5X 


Free  (A,E.IL,J) 
1.5X  (CA) 


AOX 


Other: 


Containing 

less  than 

21  percent 

by  weight  of 

milk  solids... 

[See  section 

See  9906.18.70- 

43.8c/kg  ♦ 

D  to  this 

9906.18.72  (MX) 

5X 

Annex] 

Other 

[See  section 

See  9906.18.34- 

62. It/kg  ♦ 

D  to  this 

9906.18.36  (MX) 

5X 

Annex] 

1806.32.18 


1806.32.30 


1806.32.55 


(Chocolate  and  other...:] 

[Other,  in  blocks,  slabs  or  bars:] 

[Not  filled:] 

Preparations  consisting  wholly 

of  groiMxi   cocoa  beans,  with  or 

without  added  cocoa  fat. 

flavoring  or  emulsifying  agents. 

and  containing  not  more  than 

32  percent  by  weight  of 

butterfat  or  other  milk  solids 

and  not  more  than  60  percent  by 

weight  of  sugar  (con.): 

Containing  butterfat  or 

other  nilk  solids 

(excluding  articles  for 

consuiption  at  retail  as 

candy  or 

confection)  (con.): 

Other: 

Described  in 

additional  U.S. 

note  3  to  this 

chapter  and 

entered  pursuant 

to  its 

provisions. ....... 

SX 

Free  (A  E  IL  J) 

40X 

r.5X  (CA) 

Other: 

Containing 

less  than 

21  percent 

by  weight  of 

■ilk  solids... 

[Sec  section 

See  9906.18.70- 

43.8«/kg  ♦ 

D  to  this 

9906.18.72  (MX) 

5X 

Annex] 

Other 

[See  section 

See  9906.18.34- 

62.U/k9  ♦ 

0  to  this 

9906.18.36  (MX) 

SX 

Annex] 

Other 

[See  section 

Free  (A,E,IL. J,MX) 

40X- 

D  to  this 

1.5X  (CA) 

Annex] 

Other: 


Described  in  gerterat 
note  15  of  the  tariff 
schedule  and  entered 
pursuant  to  its  provisions. 


7X 


Free  (A,E,IL. J.MX)  40X 
2. IX  (CA) 
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A.       (continued) 

(con.)! 

[Chocolate  and  other...:] 

[Other,    in  blocks,  slabs  or  bars:} 
[Not  filled:] 

Other  (con.): 

Other,  dairy  products 
described  in  additional 
U.S.  note  1  to  chapter  4: 
Described  in 
additional  U.S. 
note  10  to  chapter  4 
and  entered  pursuant 
to  its  provisions 


1806. 32. 7C 


1806.32.80 


1806.32.90 


1806.90 
1806.90.01 


1806.90.05 


1806.90.08 


1806.90.10 


IMI 


7X 


Other: 

Containing  less 

than  21  percent 

by  weight  of 

milk  solids [See  section 

D  to  this 
Annex] 

Other [See  section 

D  to  this 
Annex] 

Other [See  section 

D  to  this 
Annex] 


Other: 


Described  in  general  note  IS  of  the 
tariff  schedule  and  entered  pursuant 
to  its  provisions 


[See  section 
D  to  this 
Annex] 


Other: 


Dairy  products  described  in 
additional  U.S.  note  1  to 
chapter  4: 

Described  in  additional 
U.S.  note  10  to  chapter 
and  entered  pursuant  to 
its  provisions 


[See  section 
D  to  this 
Annex] 


Other: 


Containing  less  than 
21  percent  by  weight 
of  mi  Ik  solids. 


Annex  (con.) 
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SectionA.   (continued) 
(37)(a).   (con.): 


1806.90 
(con.) 


[Chocolate  and  other. 
Other  (con.): 


.:! 


Free  (A.E.IL.J)     40X 
2. IX  (CA) 


See  9906.18.70-    43.8«/kg  ♦ 
9906.18.72  (MX)     7X 


See  9906.18.34-     62.1«/kg  ♦ 
9906.18.36  (MX)     7X 


Free  (A,E, IL,J,MX)  40X 
2. IX  (CA) 


Free  (A,E, IL, J.MX)  40X 
2. IX  (CA) 


1806.90.15 


Other  (con.): 
Other: 

Containing  butterfat  or 
other  milk  solids 
(excluding  articles  for 
consumption  at  retail  as 
candy  or  confection): 

Containing  over  5.5 
percent  by  weight  of 
butterfat: 

Described  in 
additional  U.S. 
note  2  to  this 
chapter  and 
entered  pursuant 
to  its 
provisions 


[See  section 
D  to  this 
Armexl 


Free  (A.E.IL.J) 
2.U  (CA) 


40X 


Other: 


1806.90.18 


Containing 
less  than 
21  percent 
by  weight  of 
milk  solids.. 


1806.90.20 


1806.90.25 


Other. 


[See  section 
D  to  this 
Annex] 

[See  section 
D  to  this 
Annex] 


See  9906.18.73- 
9906.18.75  (MX) 


See  9906.18.38- 
9906.18.40  (MX) 


43.8c/kg  ♦ 
7% 


62.1e/kg  ♦ 
7X 


Other: 


Described  in 
additional  U.S. 
note  3  to  this 
chapter  and 
entered  pursuant 
to  its 
provisions 


Free  (A.E.IL.J) 
2. IX  (CA) 


40X 


[See  section 
D  to  this 
Annex] 


Free  (A.E.IL.J) 
2. IX  (CA) 


40X 


1806.90.28 


Other. 


[See  section 

See  9906.18.73- 

43.8«/kg  ♦ 

0  to  this 

9906.18.75  (MX) 

n 

Annex] 

[See  section 

See  9906.18.38- 

62.1c/kg  ♦ 

D  to  this 

9906.18.40  (MX) 

7X 

Annex] 

Other: 

Containing 
less  than 
21   percent 
by  weight  of 
milk  solids.. 


1806.90.30 


Other. 


[See  section 
D  to  this 
Annex] 

(See  section 
D  to  this 
Annex] 


See  9906.18.73- 
9906.18.75  (MX) 


See  9906.18.38- 
9906.18.40  (MX) 


43.8«/k9  ♦ 
7X 


62.U/kg  ♦ 
7X 


1110 


S  ction 


(37)(a). 


1806.90 
(con.) 


A.      (contlnusd) 

(con. ) : 

[Chocolate  and  other. 
Other  (con.): 


1-06.90.35 


1806.90.39 


1806.90.45 


1806.90.49 


i4 
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Other  (con.): 

Other  (con.): 
Other: 

Blended  syrups 
described 
in  additional  U.S. 
note  4  to  chapter  17: 
Described  in 
additional  U.S. 
note  9  to 
chapter  17  and 
entered  pursuant 
to  its 
provisions 


Other. 


[See  section 
0  to  this 

Annex] 

[See  section 
D  to  this 
Annex] 


See  9906.18.76- 
9906,18.78  (HX) 


40X 


43.8«/kg 
7% 


Articles  containing 
over  65  percent  by 
dry  weight  of  sugar 
described  in 
additional  U.S. 
note  2  to  chapter  17: 
Described  in 
additional  U.S. 
note  7  to 
chapter  17  and 
entered  pursuant 
to  its 
provisions 


Other. 


[See  section 
0  to  this 
Annex] 

[See  section 
D  to  this 
Annex] 


See  9906.18.79- 
9906.18.81   (MX) 


40X 


43.8e/kg  ♦ 
7X 
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Section  A.   (continued) 

(37)(a).   (con.): 

[Chocolate  and  other...:] 

1806.90        Other  (con.): 

(con.) 

1 

Other  (con.): 

Other  (con.): 

Other  (con.): 

Articles  containing 

over  10  percent  by 

dry  weight  of  sugar 

described  in 

additional  U.S. 

note  3  to  chapter  17: 

1806.90.55                          Described  in 

additional  U.S. 

note  8  to 

chapter  17  and 

*                           entered  pursuant 

- 

to  its 

provisions 

.    [See  section 

Free  (A.E.IL.J)  * 

40X 

D  to  this 

2. IX  (CA) 

Annex] 

1806.90.59                          Other 

.  [See  section 

See  9906.18.82- 

43.8«/kg  ♦ 

0  to  this 

9906.18.84  (MX) 

7X 

Annex] 

1806.90.90                      Other 

.  [See  section 

Free  (A.E.IL.J, MX) 

40X- 

D  to  this 

2. IX  (CA) 

Annex] 

(b) .   Conforming  changes: 
(1)  General  note  4(d)  is  modified  by  deleting  "1806.10.41  Brazil"  and 

inserting  "1806.10.65  Brazil"  in  lieu  thereof; 
(ii)  U.S.  note  7  to  subchapter  VI  of  chapter  99  is  modified  by  deleting 

"9906.18.38"  and  inserting  "9906.18.38,  9906.18.58,  9906.18.61, 

9906.18.70,  9906.18.73"  in  lieu  thereof; 
(iii)  U.S.  note  18  to  subchapter  VI  of  chapter  99  is  modified  by  deleting 

"9906.18.04,"  and  by  deleting  "9906.18.41"  and  inserting  "9906.18.51, 

9906.18.79"  in  lieu  thereof; 
(iv)  U.S.  note  19  to  subchapter  VI  of  chapter  99  is  modified  by  deleting 

"9906.18.27,  9906.18.44"  and  inserting  "9906.18.64,  9906.18.76"  in 

lieu  thereof; 
(v)  U.S.  note  20  to  subchapter  VI  of  chapter  99  is  modified  by  deleting 

"9906.18.07,"  and  "9906.18.30,  9906.18.47"  and  inserting  "9906.18.54, 

9906.18.67,  9906.18.82"  in  lieu  thereof;  and 
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(37)(b). 
(vi) 


9906.18.01 


5906.18.02 
9906.18.03 


9906. 18. U 


9906.18.15 
9906.18.16 


9906.18.17 


9906.18.18 
9906.18.19 


9906.18.20 


9906.18.21 
9906.18.22 


9906.18.24 


9906.18.25 
9906.18.26 


Annex  (con.) 
-100- 


(con.): 
The  superior  text  preceding  subheading  9906.18.01  which  reads 
"Provided  for  in  subheading  1806.10.20:",  the  superior  text 
immediately  preceding  subheading  9906.18.01,  subheading  9906.18.01  and 
the  superior  text  immediately  following  such  subheading,  subheadings 
9906.18.02  through  9908.18.50,  inclusive,  and  any  superior  text  to 
such  subheadings,  are  all  deleted,  and  the  following  provisions  are 
inserted  in  numerical  sequence  in  lieu  thereof: 

[Goods  of  Mexico,...:] 

(Chocolate  and  other  food...:] 
"Provided  for  in  subheading 
1806.10.15: 

Subject  to  the  quantitative 

limits  specified  in  U.S. 

note  20  to  this  subchapter Free  (MX) 

Other: 

Valued  not  over  20.2«/kg 19.4t/kg  (MX) 

Other 96. 2X  (MX) 

Provided  for  in  subheading 
1806.20.28  or  1806.20.38: 

Subject  to  th«  quantitative 

limits  specified  in  U.S.  note  7 

to  this  subchapter Free  (MX) 

Other: 

Valued  not  over  59e/kg 45«/kg  (MX) 

Other 75. 6X  (MX) 

Provided  for  in  subheading 
1806.20.73: 

Subject  to  the  quantitative 

limits  specified  in  U.S. 

note  18  to  this  subchapter... Free  (MX) 

pther: 

Valued  not  over  28.3«/kg 27.3«/kg  (MX) 

Other 96. 2X  (MX) 

Provided  for  in  subheading 
1806.20.77: 

Subject  to  the  quantitative 

limits  specified  in  U.S. 

note  20  to  this  subchapter Free  (MX) 

Other: 

Valued  not  over  28.3</kg 27.3t/kg  (MX) 

Other 96.2X  (MX) 

Provided  for  in  subheading 
1806.20.83  or  1806.20.89: 

Subject  to  the  quantitative 

limits  specified  in  U.S.  note  7 

»o  this  subchapter Free  (MX) 

Other: 

Valued  not  over  59t/kg 45e/kg  (MX) 

Other,. 75.6X  (MX) 
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Section  ..i.   .continued) 


(37)(b). 

(con.): 

(vi) 

(con. ) : 

(Goods  of  Mexico,...:] 

(Chocolate  and  other  food...:] 

Provided  for  <n  subheading 

1806.32.08,  1806.32.18  or 

1806.32.80: 

9906.18.3* 

Subject  to  the  quantitative 

linits  specified  in  U.S.  note  7 

to  this  subchapter 

jttw: 

9906.18.35 

Valued  n»t  over  59«/k9 

9906.18.36 

Other 

Provided  for  in  subheading 

1806.90,10,  1806,90,20  or 

1806.90.30: 

9906.18.38 

Subject  to  the  quantitative 

limits  specified  in  U.S.  note  7 

to  this  subchapter 

Other: 

9906.18.39 

Valued  not  over  59«/kg 

9906.18.40 

Other 

Provided  for  in  subheading 

1806.10,28  or  1806,10,55: 

9906.18.51 

Subject  to  the  quantitative 

limits  specified  in  U.S. 

note  18  to  this  subchapter 

Other ^ 

9906,18.52 

Valued  not  over  31,2«/kg 

9906.18,53 

Other 

Provided  for  in  subheading 

1806,10,38  or  1806.10.75: 

Goods  of  ■  type  described  in 

U.S.  nota  2a  to  this 

subchapter: 

9906.18.54 

Subject  to  the  quantitative 

limits  specified  in  U.S. 

note  20  to  this  subchapter... 

Other: 

9906.18.55 

Valued  not  over 

31,2e/kg 

9906.18.56 

Other 

9906.18.57 

Other 

Provided  for  in  subheading 

1806,20,26  or  1806.20.36: 

9906.18.58 

Subject  to  thfr  quantitative 

limits  specified  in  U.S.  note  7 

to  this  subchapter 

Other: 

9906.18.59 

Valued  not  over  42,1«/kg 

9906.18.60 

Other , 

Free  (NX) 


45CA«  Ott) 
7S.6X.  (MX) 


Free  (MX) 


45«/kft  (NX) 
75. 6X  (NX) 


Free  (MX) 


30c/kg  (WO 
96..2X  CMK) 


Free  (MO 


30«/kg  (MXV 

96.2X(NX) 
Free  (MX) 


Free  (MX) 


31.8«/k9  (<(X) 
75. 6X  (MX) 
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9906.18.6' 


9906.18.6; 
9906.18.6: 


9906.18.6^ 


9906.18.6' 
9906. 18. 6< 


9906.18.6; 


9906. 18. « 
9906. 18. 6< 


9906. 18. 7( 


9906.18.71 
9906.18.72 


9906.18.71 


9906. 18. 7< 
9906.18.7! 


9906. 18. 7< 


9906.18.71 
9906. 18. 7« 


(con. ) : 
(con. ) : 

[Goods  of  Mexico,...:] 

[Chocolate  and  other  food...:] 
Provided  for  in  subheading 
1806.20.82  or  1806.20.87: 

Subject  to  the  quantitative 
limits  specified  in  U.S.  note  7 
to  this  subchapter 

Other: 

Valued  not  over  A2.1c/kg... 

Other 

Provided  for  in  subheading 
1806.20.94: 

Subject  to  the  quantitative 

limits  specified  in  U.S. 

note  19  to  this  subchapter 

Other: 

Valued  not  over  42.1c/kg... 

Other 

Provided  for  in  subheading 
1806.20.98: 

Subject  to  the  quantitative 

limits  specified  in  U.S. 

note  20  to  this  subchapter 

Other: 

Valued  not  over  42.U/kg... 

Other 

Provided  for  in  subheading 
1806.32.06,  1806.32.16  or 
1806.32.70: 

Subject  to  the  quantitative 
limits  specified  in  U.S.  note  7 
to  this  subchapter 

Other: 

Valued  not  over  42.1c/kg... 
Other 

Provided  for  in  subheading 

1806.90.08,  1806.90.18  or 

1806.90.28: 

Subject  to  the  quantitative 
limits  specified  in  U.S.  note  7 
to  this  subchapter 

Other: 

Valued  not  over  42.U/kg... 

Other 

Provided  for  in  subheading 
1806.90.39: 

Subject  to  the  quantitative 

limits  specified  in  U.S. 

note  19  to  this  subchapter 

Other: 

Valued  not  over  42.1</kg... 
Other 
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(37) (b).      (con.): 

(vi)    (con.):  -■ 


Free  (NX) 


31.8«/kg  (MX) 
75. 6X  (MX) 


Free  (MX) 


31.8«/kg  (MX) 
75. 6X  (MX) 


Free  (MX) 


31.8</kg  (MX) 
75. 6X  (MX) 


9906.18.79 


9906.18.80 
9906.18.81 


9906.18.82 


9906.18.83 
9906.18.84 


[Good»  of  Mexico,. .^.:] 

[Chocolate  and  other  food...:] 
Provided  for  in  subheading 
1806.90.49t 

Subject  to  the  quantitative 

limits  specified-  in  U.S. 

note  18  to  this  subchapter...... 

Other: 

Valued  not  over  42^1«/k9.. 

Other 

Provided  for  in  subheading 
1806.90.59: 

Subject  to  the  quantitative 

limits  specified  in  U.S. 

note  20  to  this  subchapter 

Other:  • 

Valued  not  over.  42.1«/kg.. 
Other 


Free  (MX) 


31.8c/l(«-  (Mt) 
75.6X  (NX) 


Free  (NX) 


3T.8t/kg  (NXy 
75. 6X  (MX)* 


Free  (NX) 


31.8c/kg  (NX) 
75. 6X  (NX) 


Free  (NX) 


31.8</kg  (NX) 
75. 6X  (NX) 


Free  (NX) 


31.8</kg  (NX) 
75. 6X  (NX) 


(38).   The  notes  to  chapter  19  are  modified  by  inserting  the  following 
additional  U.S.  notes  in  numerical  sequence;  and  subdiviaion.'  (a)   of  U.S. 
additional  note  4  note  along  with  the  designation  "(b)"  for  the  remaining  text 
and  the  parenthetical  phrase  "(beginning  with  October  1,  1995)"  of  such  note 
(as  added  herein)  shall  be  deleted  on  October  1,  199S: 

"Additional  U.S.  Motes 

1.  For  the  purposes  of  this  chapter,  the  term  "mixes  and  doughs  described  in  additional  U.S.  note  1  to 
chapter  19"  means  articles  containing  over  10  percent  by  dry  weight  of  sugars  derived  from  sugar  cwte  or 
sugar  beets,  Mhether  or  not  mixed  with  other  ingredients  (except  (a)  articles  not  principally  of 
crystalline  structure  or  not  in  dry  amorphous  form,  the  fo-egoing  that  are  prepared  for  marketing  to  the 
ultimate  consumer  in  the  identical  form  and  package  in  whi  :h  imported,  (b)  blended  syrv^ts  containing 
sugars  derived  from  sugar  cane  or  sugar  beets,  capable  of  i<eing  further  processed  or  mixed  with  similar 
or  other  ingredients,  and  not  prepared  for  marketing  to  th?  ultimate  conaLser  in  the  identical  form  and 
package  in  which  imported,  or  (c)  articles  containing  over  65  percent  bir  dry  w»ight  of  sugars  derived 
from  sugar  cane  or  sugar  beets,  whether  or  not  mixed  with  other  ingredients,  capable  of  being  further 
processed  or  mixed  with  similar  or  other  ingredients,  and  tot  prepared  for  marketing  to  the  ultimate 
consuner  in  the  identical  form  and  package  in  which  iMport;<l). 

2.  The  aggregate  quantity  of  infant  formula  containing  oligosaccharides,  approved  by  the  Food  and  Drug 
Acini ni strati  on,  the  foregoing  goods  entered  under  subheadings  190r.10.15  and  1901.10.60  in  any  calendar 
year  shall  not  exceed  100  metric  tons  (imports  from  Mexico  shall  not  be  permitted  or  included  ivider  the 
aforementioned  quantitative  limitation  and  no  such  articles  sHalli  be  classifiable  therein). 

3.  (a)    Except  as  provided  in  this  subdivision,  the  aggregate  quantity  of  mixes  and  doughs  described  in 

additional  U.S.  note  1  to  chapter  19,  the  foregoing  goods  entered  inder  subheadings  1901.20.30 
and.  1901.20.65  during:  the  period  from  January  1  to  September  30.  T995,  inclusive,  shall  not 
exceed' the  remaining  quantity  available,  if  «iy,  from  the  quota  amount  of  5,398  metric  tons 
(except  that  imports  from  Nexico  shall  net  be  permitted  or  included  under  the  aforementioned 
quantitative  limitation)  applicable  to  such  goods  during  the  quota  period  that  began  on  October 
1,  1994;  sni  at  the  close  of  Septenter  30^  19M,  such  quota  period  shall  be  considered 
terminated 
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Section  ii.      (continued) 
(38).      (con.): 


<b) 


(39)(a). 
superior 
1901.90. 
superior 
inserted 


1901.10.05 


The  aggregate  quantity  of  nixes  and  doughs  described  in  additional  U.S.  note  1  to  chapter  19,  the 
foregoing  goods  entered  under  subheadings  1901.20.30  and  1901.20.65  during  the  12-month  period 
from  October  1   in  any  year  to  the  folloMing  September  30,   inclusive  (beginning  with  October  1, 
1995),  shall  not  exceed  5,398  metric  tons  (imports  from  Mexico  shall  not  be  permitted  or  included 
under  this  quantitative  limitation  and  no  such  articles  shall  be  classifiable  therein)." 

Subheadings   1901.10.10,    1901.10.90,    1901.20.10,    1901.20.90,    the 
text   immediately  preceding  subheading  1901.90.31,    subheadings 
H   through  1901.90.90,    inclusive,    and  the  article  description  of  any 
text  to  such  subheadings  are   superseded  and  the   following  provisions 
in  numerical  sequence: 

[Malt  extract;  food  preparations...:] 
[Preparations  for  infant  use,...:] 

"Containing  over  10  percent  by  weight 
of  milk  solids: 

Described  in  general  note  15  of 
the  tariff  schedule  and  entered 
pursuant  to  its  provisions 


1901. 1C. 15 


1901.10.30 


1901.10.35 


1901.10.40 


1901.10.45 


IMI 


Annex   (con.) 
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Section  A.   (continued) 

(39)(a).   (con.): 

[Malt  extract;  food  preparations...:] 
[Preparations  for  infant  use,...:] 
Other: 
1901.10.55  Described  in  general  note  15  of 

the  tariff  schedule  and  entered 
pursuant  to  its  provisions 


17.5X 


Free  (E,IL,J,MX) 
5.2X  (CA) 


35X 


1901.10.60 


other: 

Infant  formula  containing 
oligosaccharides: 
Described  in 
additional  U.S. 
note  2  to  this 
chapter  and  e.itered 
pursuant  to  its 
provisions 


17. 5X 


1901.10.75 


Other. 


17.5X 


Free  (E,1L,J,MX) 
5.2X  (CA) 


35X 


Other: 


Infant  formula  containing 

0 1  i  gosacchar  i  des : 
Described  in 
additional  U.S. 
note  2  to  this 
chapter  and  entered 
pursuant  to  its 
provisions 


1901.10.80 


Other. 


17.5X 


[See  section 
D  to  this 
Annex] 


Free  (E,IL,J) 
5.2X  (CA) 

See  9906.19.01- 
9906.19.03  (MX) 


35X 


$1.217/ks 
17.5% 


Other: 


Dairy  products 
described  in 
additional  U.S. 
note  1  to  chapter  4: 

Described  in 

additional  U.S. 

note  10  to 

chapter  4 

and  entered 

pursuant  to  its 

provisions 17. 5X     *  Free  (E,IL,J) 

5.2X  (CA) 

Other [See  section   See  9906.19.01- 

D  to  this     9906.19.03  (MX) 
Annex] 

Other (See  section   Free  (E,1L,J) 

D  to  this    5.2X  (CA) 
Annex]      14X  (MX) 


1901.10.85 


1901.10.95 


[See  sect  i  on 

D  to  this 
Amex] 
Other: 

Dairy  products 
described  in 
additional  U.S. 
note  1  to  chapter  4: 
Described  in 
additional  U.S. 
note  10  to 
chapter  4 
and  entered 
pursuant  to  its 
provisions 17. 5X 

other [See  section 

D  to  this 
Annex] 

Other [See  section 

D  to  this 
Annex] 


Free  (E.IL.J) 
5.2X  (CA) 

See  9906.19.01- 
9906.19.03  (MX) 


35X 


»1.217/kg  ♦ 
17. 5X 


1901.20.02 


35X 


$1.217/kg 
17.5X 


35X 


[Mixes  and  doughs  for  the...:] 

"Containing  over  25  percent  by  weight 
of  butterfat,  not  put  up  for  retail 
sale: 

Described  in  general  note  15  of 
-  the  tariff  schedule  and  entered 
pursuant  to  its  provisions 


Free  (E.IL.J) 
5.2X  (CA) 

See  9906.19.01- 
9906.19.03  (MX) 


Free  (E.IL.J) 
5.2X  (CA) 
14X  (MX) 


35X 


$1.217/k9  ♦ 
17.5X 


35X" 


10X 


Free  (A. E.IL.J, MX)  20X 
3X  (CA) 


1118 


Section  A.      (continued) 


(39)(a). 


1901.20.05 


1901.20.15 


1901.20.20 


1901.20.25 


1901.20.30 


1901.20.35 


1901.20.40 
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(con. ) 


,.:] 


(Malt  extract;  food  preparations.. 
[Mixes  and  doughs  for  the...:] 

Containing  over  25  percent  by  weight 
of  butterfat,  not  put  up  for  retail 
sale  (con.): 
Other: 

Dairy  products  described 
in  additional  U.S.  note  1 
to  chapter  4: 

Described  in 
additional  U.S. 
note  10  to  chapter  4 
and  entered  pursuant 
to  its  provisions 


Other. 


10X 


(See  section 
0  to  this 
Annex] 


Free  CA,E.IL,J) 
3X  (M) 

See  9906.19.05- 
9906.19.07  (MX) 


20X 


49.8«/kg  ♦ 
10X 


Other: 

Articles  containing 
over  65  percent  by 
dry  weight  of  sugar 
described  in 
additional  U.S. 
note  2  to  chapter  17: 
Described  in 
additional  U.S. 
note  7  to 
chapter  17  and 
entered  pursuant 
to  its 
provisions. > 


Other. 


10X 

[See  section 
0  to  this 
Annex] 


Mixes  and  doughs 
described  in 
additional  U.S. 
note  1  to  chapter  19: 

Described  in 

additional  U.S. 

note  3  to  thi-s 

chapter  and 

entered  pursuant 

to  its 

provisions 10% 

Other [See  section 

0  to  this 
Annex] 

Other tsee  section 

D  to  this 
Annex] 


See  9906.19.08- 
9906.19.10  (MX) 


20X 

49.8c/kg  ••■ 
10X 


Free  (A.E.IL.J) 
3X  (CA) 

See  9906.19.11- 
9906.19.13  (MX) 


20X 


49.8«/kg  ♦ 
10X 


Free  (A.E.IL.J, MX)     20X 
3X  (CA) 
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Section  A.   (continued) 

(39) (a).   (con.): 

[Malt  extract;  food  preparations...:] 
[Mixes  and  doughs  for  the...:] 
Other: 
1901.20.42  Described  in  general  note  15  of 

the  tariff  schedule  and  entered 
pursuant  to  its  provisions 


10S 


Free  (A.E.IL.J, MX)  20X 
3X  (CA) 


1501.20.45 


Other: 

Dairy  products  described 
in  additional  U.S.  note  1 
to  chapter  4: 

Described  in 
additional  U.S. 
note  10  to  chapter  4 
and  entered  pursuant 


1901.20.50 


1901.20.55 


1901.20.60 


to  its  provisions 

.   10X 

Free  (A.E.IL.J) 
3X  (CA) 

20X 

Other 

.  [See  section 

See  9906.19.05- 

49.8e/kg  ► 

D  to  this 

9906.19.07  (MX) 

10X 

Annex] 

other: 

. 

Articles  containing 

over  65  percent  by 

dry  weight  of  sugar 

described  in 

additional  U.S. 

note  2  to  chapter  17: 

Described  in 

additional  U.S. 

note  7  to 

chapter  17 

and  entered 

pursuant  to  its 

provisions 

.   10X 

20X 

Other 

.  (See  section 

See  9906.19.08- 

49.8e/kg  ♦ 

0  to  this 

9906.19.10  (MX) 

10X 

Annex] 

1901.20.65 


1501.20.70 


•iPCi.Z0.80 


Mixes  and  doughs 
described  in 
additional  U.S. 
note  1   to  chapter   19: 

Dcscribc>d  in 

additional  U.S. 

note  3  to  this 

chapter  and 

entered  pursuant 

to  its 

provisions 10X 

other [See  section 

D  to  this 
Annex] 

other [See  sect  i  on 

D  to  this 
Annex] 


Free  (A.E.IL.J) 
3X  (CA) 

See  9906.19.11- 
9906. 19. '13  (MX) 


'OX 


49.8«/kg  ♦ 

10X 


free  (A.E. IL, J,MX)  20X" 
3X  (CA) 
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(39Ua). 


"1901.90.2a 


t90t.90.32 


190t. 90.33 


1901.90.34 


1901.90.36 


1901.90.38 


1901 .90.42 


1901.90.43 
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^.       (continued) 

(con. ) : 

Oteit  extract;   food  preparations...:] 
[Other:] 

Dry  Mixtures  containing  less  than 
31  percent  by  weight  of  butterfat 
and  consisting  of  not  less  than 
17.5  percent  by  weight  each  of 
sodiiM  caseinate,  butterfat,  whey 
solids  containing  over  5.5  percent 
by  weight  of  butterfat,  and  dried 
whole  ail-k,  but  not  containing  dried 
Milk,  dried  whey  or  dried  buttenailk 
any  of  which  contain  5.5  percent  or 
less  by  weight  of  butterfat 
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Section  A.       (continued) 
(39)(a).       (con.): 


:] 


1901.90.44 


Cajeta  not  Made  froa  cow's  Milk. 


Margarine  cheese: 

Described  in  general  note  15  of 
the  tariff  schedule  and  entered 
pursuant  to  its  provisions...... 


Described  in  additional  U.S. 
note  23  to  chapter  4  and 
entered  pursuant  to  its 
provisions 


[See  section 
D  to  this 
Annex} 

{See  section 
D  to  tt»is 
Annex] 


10X 


Other. 


10X 


[See  seetton 
D  to  this 
Annex] 


Free  (A,ai,E,IL, 
J, NX) 


Pre*  (E.IL.J) 
5.2X  (CA) 
14X  (MX) 


Free  (E.IL.J, MX) 
3%  (CA) 


Free  (E.IL.J) 
3X  <a) 

See  9906.19.16- 
9906.19.18  (MX) 


12.1«/kg 


35X 


[Malt  extract;  food  preparations. 
[Other:] 

Other  (con.): 

Dairy  products  described  in 
additional  U.S.  note  1  to 
chapter  4  (con.): 
Other: 

Described  in  general 
note  15  of  the  tariff 
schedule  and  entered 
pursuant  to  its 
provisions 


16X 


Free  (E.IL.J. MX) 
3X  (CA) 


25X 


1901.90.46 


Described  in 
additional  U.S. 
note  10  to  chapter  4 
and  entered  pursuant 
to  its  provisions 


20X 


1901.90.47 


1901.90.48 


Other. 


16X 


[See  section 
D  to  this 
Armexl 


Free  (E.IL.J) 
3X  (CA) 

See  9906.19.16- 
9906.19.18  (MX) 


25X 


S1.217/kg  ♦ 
16X 


Other: 


20X 


$i.328/kg 


Other: 


Dairy  products  described  in 
additional  U.S.  note  1  to 
chapter  4: 

Dairy  preparations 
containing  over  10 
percent  by  weight  of 
Milk  solids: 

Described  in  general 
note  15  of  the  tariff 
schedule  and  entered 
pursuant  to  its 
provisions 


1901.90.52 


Described  in  general 
note  15  of  the  tariff 
schedule  and  entered 
pursuant  to  its  provisions. 


Other: 

Articles  containing 
over  65  percent  by 
dry  weight  of  sugar 
described  in 
additional  U.S. 
note  2  to  chapter  17: 
Described  in 
additional  U.S. 
note  7  to 
chapter  17  and 
entered  pursuant 
to  its 
proft/isions 


10X 


Free  (E.IL.J. MX) 
3X  (CA) 


20X 


MX 


Free  (E.IL.J.NX) 
3X  (CA) 


2SX 


1901.90.54 


ether. 


10X 

[See  section 
D  to  this 
Annex] 


See  9906.19.31- 
9906.19.33  (MX) 


20X 

27.9e/kg  ♦ 
10X 


Described  in 
additional  U.S. 
note  10  to  chapter  4 
and  entered  pursuant 
to  its  provisions..... 


Other, 


16X 


(See  section 
D  to  this 
Annex] 


Free  (E.IL.J) 
3X  (CA) 

See  9906.19.16- 
9906.19.18  (MX) 


2SX 


t1.217/kg  ♦ 
16X 


1122 


Sectior    A.      (continued) 


n9)(a 


1901.90.16 


1901.90.!8 


1901. 90. :o 


1901.90.^0 


(b). 

(i 

(ii 
(iii 


(iv 
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Section  A.      (continued). 


:J 


(con.) : 

[Malt  extract;  food  preparations., 
tOther:] 

Other  (con.): 

Other  (con.): 

Other  (con.): 

Articles  containing 
over  10  percent  by 
dry  weight  of  sugar 
described  in 
additional  U.S. 
note  3  to  chapter  17: 
Described  in 
additional  U.S. 
note  8  to 
chapter  17  and 
entered  pursuant 
to  its 
provisions 


Other. 


10X 


[See  section 
D  to  this 
Annex] 


Free  (E.IL.J) 
3X  (CA) 

See  9906.19.34- 
9906.19.36  (MX) 


20X 


27.9«/kg  ♦ 
10X 


Other: 


Containing  over 
5.5  percent  by 
weight  of 
butterf at  and 
not  packaged  for 
retail  sate 


Other. 


[See  section 
D  to  this 
Annex] 

[See  section 
D  to  this 
Annex] 


Free  (E.IL.J) 
4.8X  (CA) 
12.8X  (MX) 

Free  (A, E.IL.J) 
3X  (CA) 
8X  (MX) 


20X 


20X» 


Conforming  changes: 

)    General  note  4(d)    is  modified  by  deleting  "3501.90.50  India"   and 
inserting  "3501.90.60  India"   in  numerical  sequence  in  lieu  thereof; 

)    Subheading  3501.90.50   is  renumbered  as   3501,90.60; 

U.S.    note   7   to  subchapter  VI  of  chapter  99   is  modified  by  deleting 
"1901.90.31  or  1901.90.39"  wherever   it  appears   and  inserting 
"1901.90.42,    1901.90.44,    1901.90.46  or  1901.90.48"   in  lieu  thereof  anc* 
by  deleting  "9906.19.20,    9906.19.24,    9906.19.28,"   from  such  note; 
Subheading  9906.19.04   is  deleted;    and 


(39) (b).   (con.): 

(v)  The  superior  text  preceding  subheading  9906.19.05  which  reads 

"Provided  for  in  subheading  1901.20:",  the  superior  text  immediately 
preceding  subheading  9906.19.05,  subheading  9906.19.05  and  the 
superior  text  immediately  following  such  subheading,  subheadings 
9906.19.06  through  9906.19.38,  inclusive,  and  any  superior  text  to 
such  subheadings,  are  all  deleted,  and  the  following  provisions  are 
inserted  in  numerical  sequence  in  lieu  thereof: 

[Goods  of  Mexico,...:] 

[Malt  extract;  food...:] 

"Provided  for  in  subheading 
1901.20.15  or  1901.20.50: 

9906.19.05  Subject  to  the  quantitative 

limits  specified  in  U.S.  note  7 

to  this  subchapter Free  (MX) 

Other: 

9906.19.06  Valued  not  over  47. 7«/kg 34.8«/kg  (MX) 

9906.19.07  Other 73X  (MX) 

Provided  for  in  subheading 

1901.20.25  or  1901.20.60: 

9906.19.08  S(i>ject  to  the  quantitative 

limits  specified  in  U.S. 

note  18  to  this  subchapter Free  (NX) 

Other: 

9906.19.09  Valued  not  over  47.7«/kg 34.8«/kg  (MX) 

9906.19.10  Other 73X  (MX) 

Provided  for  in  subheading 

1901.20.35  or  1901.20.70: 

9906.19.11  Subject  to  the  quantitative 

limits  specified  in  U.S.  note  20 

to  this  subchapter Free  (MX) 

Other: 

9906.19.12  Valued  not  over  47.7«/kg 34.8«/kg  (MX) 

9906.19.13  Other 73X  (MX) 

9906.19.15  Cajeta  with  milk  cocnponent 
containing  over  50  percent  fay  weight 
of  goat-s  ir.ilk  (provided  for  in 

suh^eac  .-9  '.»■-(. 90. 32) Free  (MX) 

Provided  for  in  subheading 
^90^. 90.lt,   1901.90.43  or 
1901.90.47: 

9906.19.16  Subject  to  the  quantitativ* 

limits  specified  in  U.S. 

note  7  to  this  subchapter Free  (MX) 

Other: 

y906.19.17  Valued  not  over  $1.27/kg 84.6«/kg  (MX) 

9906.19.18  Other 66.5X  (MX) 


1124 


Sectioii  A.   (continued) 


(39) (b] 
(^ 


[Goods  of  Mexico,...:] 

[Malt  extract;  food...:] 

Provided  for  in  subheading 
1901.90.54: 
9906. 19. )1  Subject  to  the  quantitative 

limits  specified  in  U.S. 
note  18  to  this  subchapter.. 

Other: 
9906. 19. t2  Valued  not  over  22c/kg. 

9906. 19. J3  Other 

Provided  for  in  subheading 
1901.90.58: 
9906.19.34  Subject  to  the  quantitative 

limits  described  in  U.S. 
note  20  to  this  subchapter.. 

Other: 

9906.19.JS                Valued  not  over  22«/lcg. 
9906.19.:  6  Other 


(40) 
additi( 


Additional  U.S.  note  4  to  chapter  20  is  deleted  and  the  following 
1  U.S.  note  h   inserted  in  lieu  thereof: 


ana 


"5. 


The 
year 
or  i 
then 
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(con.) 
)    (con.): 


Free  (MX) 


21.2c/kg  (MX) 
96. 2X  (MX) 


Free  (MX) 


21.2c/kg  (MX) 
96. 2X  (MX)" 


aggregate  quantity  of  olives  entered  under  subheadings  0711.20.18  and  2005.70.06  in  any  calendar 
shall  not  exceed  4,400  metric  tons." 


'•4.     The 
year 

(41).      [The  additional  U.S.    notes   to  chapter  20  are   further  modified  by 
inserting  the  following  additional  U.S.    notes   in  numerical  sequence: 


(iggregate  quantity  of  peanut  butter  and  paste  entered  under  subheading  2008.11.05  in  any  calendar 
shall  not  exceed  the  quantities  specified  in  this  note  (imports  from  Mexico  shall  not  be  permitted 
luded  under  the  aforetnentioned  quantitative  limitation  and  no  such  articles  shall  be  classifiable 
in). 


lie 


Quantity 

(metric  tons) 

Canada 

14,500 

Argentina 

3,650 

Countries  or  territories 

identified  in  additional 

U.S.  note  6  to  this  chapter 

combined  (aggregate) 

750 

Other  countries  or  areas 

250 
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Section  A.   (continued) 

(41).   (con.): 

6.  The  expression  "Countries  or  territories  identified  in  additional  U.S.  note  6  to  this  chapter"  means 
that  those  countries  listed  below  shall  be  eligible  to  enter,  in  the  aggregate,  the  quantity  specified  in 
additional  U.S.  note  5  to  this  chapter: 


■^y 


Albania 
Angola 
Anguilla 
Antigua  and 

Barbuda 
Argentina 
Aruba 
Bahamas 
Bahrain 
Bangladesh 
Barbados 
Belize 
Benin 
Bhutan 
Bolivia 

Bosnia-Hercegovina 
Botswana 
Brazil 
British  Indian 

Ocean  Territory 
British  Virgin 

I s I ands 
Bulgaria 
Burkina 
Burundi 
Cameroon 
Cape  Verde 
Cayman  Islands 
Central  African 

Republic 
Chad 
Chile 
Christmas  Island 

(in  the  Indian 

Ocean) 
Cocos  (Keeling) 

Island 
Colombia 
Comoros 
Congo 

Cook  Islands 
Costa  Rica 


Croatia 

Cyprus 

Czech  Republic 

Dominica 

Dominican  Republic 

Djibouti 

Ecuador 

Egypt 

El  Salvador 

Equatorial  Guinea 

Ethiopia 

Estonia 

Falkland  Islands 

French  Polynesia 

Fiji 

Gabon 

Gairbia,  The 

Ghana 

Gibraltar 

Greenland 

Grenada 

Guatemala 

Guinea 

Guinea-Bissau 

Guyana 

Haiti 

Heard  Island  and 

McDonald  Islands 
Honduras 
Hungary 
India 
I ndones  i  a 
Israel 
Ivory  Coast 
Jamaica 
Jordan 
Kazakhstan 
Kenya 
Kiribati 
Kyrgyzstan 
Latvia 
Lebanon 


Lesotho 

Liberia 

Lithuania 

Macao 

Macedonia 

Madagascar 

Malawi 

Malaysia 

Maldive  Islands 

Mali 

Malta  and  Gozo 

Mauritania 

Mauritius 

Montserrat 

Morocco 

Mozanfcique 

Namibia 

Nepal 

Netherlands 

Antilles 
New  Caledonia 
Nicaragua 
Niger 
Niue 

Norfolk  Island 
Oman 

Pakistan 
Palau 
Panama 

Papua  New  Guinea 
Paraguay 
Peru 

Phi  I ippines 
Pitcairn  Island 
Poland 
Republic  of  South 

Africa 
Republic  of  Yemen 
Romania 
Russia 
Rwanda 
St.  Helena 


St.  Kitts  and 

Nevis 
St.  Lucia 
St.  Vincent  and 

the  Grenadines 
Sao  Tome  and 

Principe 
'enegal 
Seychelles 
Sierra  Leone 
Slovakia 
S I  oven  i  a 
Solomon  Islands 
Somal  ia 
Sri   Lanka 
Sur  i  name 
Swazi land 
Tanzania 
Thailand 
Togo 

Tokelau  Islands 
Tonga 
Trinidad  and 

Tobago 
Tunisia 
Turkey 
Turks  and  Caicos 

Islands 
Tuvalu 
Uganda 
Ukraine 
Uruguay 
Vanuatu 
Venezuela 
Wall  is  and  Futuna 
Western  Sahara 
Western  Samoa 
Zaire 
Zambia 
ZiRt>abwe" 


(42).      Subheadings   2005.20.20  and  2005.20.60  are   superseded  by: 

[Other  vegetables  prepared  or  preserved...:] 

"2005.20.00  Potatoes [See  section  Free  (A,E,IL,J, 

D  to  this  MX) 

Annex]  3X  (CA) 


35X" 


^ 

1126 
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Section 

A.       (continued) 

(^3) (a) 

.      Subheadings   2005.70.11,    2005.70. 

13 

,    2005.70.15.    2005.70.21. 

2005.70 

22,    2005.70.81  and  2005.70.83   are 

superseded  and  the  follawing 

provisl 

ms    inserted  In  numerical   sequence: 

(Other  vegetables  prepared  or  preserved...:] 
[Ot  tvcs:j! 

(In  »  saline  sotution:] 
(Crcen  in  color:] 
[Not  pitted:] 

"Ripe,   in  containers 
each  holding  tess 
than  13  kg,   drained* 
weight: 

■- 

2005.70.0 

In  an  aggregate 
quantity  not  to 
exceed  730 
metric  tons 

entered  in  any 

calendar  year... 

5.4</kg  on        Free  CA,E.rL,J) 
drained            1.6«/kg  on 
weight                drained 

weight  (CA) 
4.3«/kg  on 
drained 
weight  (MX) 

7.4«/kg  on 
drained 
weight 

2005. 70. W 

Other. 

[See  section       Free  (It) 

7.4c/kg  on 

•  •  • 

- 

D  to  this         2.2c/kg  on 

drained 

Annex]                 drained 

weight" 

' 

weight  (CA> 

5.9«/kg  on 

drained 

weight  (MX) 

[Other:] 

"In  containers 

each  holding 

more  than  8  kg. 

drained  wcigHt, 

certifierf  by 

the  importer  to 

be  usc<t  far 

repacking  or 

sate  as  green 

olives: 

2005.70.06 

Oescribeflk 
in 

additionaJi 
U.S.  note  4 
to  this 
chapter  and 
entered 
pursuant  to 
its 

•' 

provisions.. 

3.7e/kg  on        Free  (A,E,IL,J) 
drained             1.1«/kg  on 
weight                 drained 

weight  (CA) 
2.9e/kg  on 
drained 
weight  (MX) 

7.4«/kg  on 
droined 
weight 
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Section  A.   (continued) 
(43)(a).   (con.): 


2005.70.08 


[Other  vegetables  prepared  or  preserved...:) 
[Olives:] 

[In  a  saline  solution:] 
[Green  in  color:] 
[Not  pitted:] 
[Other:] 

In  containers 
each  holding 
more  than  8  kg, 
drained  weight, 
certified  by 
the  importer  to 
be  used  for 
repacking  or 
sale  as  green 
olives  (con.): 


2005.70.12 


Other 


2005.70,16 


[Pitted  or  stuffed:] 
[Place  packed:] 
"Stuffed,  in 
containers  each 
holding  not  more 
than  1  kg, 
drained  weight: 
In  an 
aggregate 
quantity 
not  to 
exceed 
2,700 

metric  tons 
in  any 
calendar 
year 


Other [See  section 

Free  (IL) 

7.4e/kg  on 

D  to  this 

2.2«/kg  on 

dra  i  ned 

Annex] 

drained 
weight  (CA) 
5.9e/kg  on 
drained 
weight  (MX) 

weight 

[See  section 

Free  (A.E.IL.J) 

7.4«/kg  on 

D  to  this 

2.2c/kg  on 

drained 

Annex] 

drained 
weight  (CA) 
5.9«/kg  on 
drained 
weight  (MX) 

weight" 

5.4c/kg  on 
drained 
weight 


Free  (A,E,IL,J) 
1.6e/kg  on 

drained 

weight  (CA) 
4.'3»/kg  on 

drained 

weight  (MX) 


10.8c/kg  on 
drained 
weight 


1128 
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A.      (continued) 

10 

(^3) (a] 

(con.): 

[Other  vegetables  prepared  or  preserved...:] 
[Olives:] 

[In  0  saline  solution:] 
[Green  in  color:] 

[Pitted  or  stuffed:] 
[Place  packed:] 
Stuffed,   in 
containers  each 

f 

So 

holding  not  more 
than  1  kg. 
drained 
weight  (con.): 

o 

2005.70. 

8                                                                         Other 

[See  sccti«n 

Free  (IL) 

10.8«/kg  on 

z 

0  t»  tikfs 

3.2</kg  on 

drained 

Amwa) 

drained 
weight  (CA) 
8.6«/kg  on 
drained 
weight  (NX) 

weight 

2005.70.; 

3                                                               Other 

[See  section 

Free  (IL) 

10.8«/kg  on 

0  to  this 

3.2</kg  on 

drained 

A 

Annex] 

drained 

weight" 

A 

[Otherwise  prepared  or  preserved:] 

weight  (CA) 
8.6«/kg  on 
drained 
weight  (P4X) 

4 

"Green,    in  containers  eaeh 
holding  less  than  13  kg, 
drained  wrigtX: 

2005.70.9 

1^                                            In  an  aggregate  quantity 
not  to  exceed  550  metric 

tons  in  any  calendar  year.... 

5.5<>fca  cm 

rree  (E,IL,J) 

lU/kg  on 

drained 

t.6</kg  on 

drained 

M»tgM 

drained 
weight  (CA) 

weight 

)95 

4.4</kg  on 
drained 
weight  (MX) 

2005.70.9 

\                                          Other 

[See  section 

Free  (IL) 
3.3</kg  on 

lU/kg  on 
drained 

0  to  tk\^ 

Annexl 

drained 
weight  (CA) 
8.8«/kg  on 

weight" 

drained 

weight  (NX) 

2005.70.9 

'■                                 Other .-....^. ..>. 

fS00  section 

Free  (E.IL.J) 
3.3«ykt  on 

ItcAg  oo 
drained 

D  to  this 

Annex] 

drained 
weight  (CA) 
8.8«/kg  on 
drained 

Height** 

i 

Ml 

• 

weight  (MX) 
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Section  A.      (continued) 


(43) (b).      Conforming  change:      The   superior  text  preceding  subheading  9906.20.01 
which  reads    "Other  vegetables  prepared  or  preserved  otherwise   than  by  vinegar 
or  acetic  acid,    not  frozen:",    the   superior   text   immediately  preceding 
subheading  9906.20.01  and  subheadings   9906.20.01   and  9906.20.02   are  all 
deleted. 

(44).      Subheadings   2005.90.87  and  2005.90.95   are   superseded  by: 

[Other  vegetables  prepared  or  preserved...:] 

[Other  vegetables  and  Mixtures...:]  * 

"2005.90.97  other [See  section      Free  (A,E,IL.J, 

D  to  this  MX) 

Annex]  5.2X  (CA) 


35X" 


(45) (a).      Subheadings  2008.11.10.    2008.11.20  and  2008.11.90  are  superseded  and 
the   following  provisions   inserted  in  numerical   sequence: 


2008.11.02 


2008.11.05 


[Fruit,  nuts  and  other  edible...:] 

[Nuts,  peanuts  (ground-nuts)...:] 
[Peanuts  (ground-nuts):] 

"Peanut  butter  and  paste: 
Described  in  general 
note  15  of  the  tariff 
schedule  and  entered 
pursuant  to  its  provisions. 


Described  in  additional 
U.S.  note  5  to  this 
chapter  and  entered 
pursuant  to  its  provisions. 


2008.11.15 


2008.11.22 


Other. 


2008.11.25 


Blanched  peanuts: 

Described  in  general 
note  15  of  the  tariff 
schedule  and  entered 
pursuant  to  its  provisions. 


Described  in  additional 
U.S.  note  2  to  chapter  12 
and  entered  pursuant  to 
its  provisions 


(See  section 
D  to  this 
Annex] 


[See  section 
D  to  this 
Annex] 

[See  section 
D  to  this 
Annex] 


Free  (E,IL,J.NX) 
1.9«/kg  (CA) 


15«/kg 


Free  (E,IL,J) 
1.9«/kg  (CA) 


5.2</kg  (NX) 


15«/kg 


155X 


6.6</kg 


2008.11.35 


Other. 


6.6c/kg 


[See  section 
D  to  this 
Annex] 


Free  (E.IL,J,NX) 
1.9«/kg  (CA) 


Free  (E,IL,J) 
1.9«/kg  (CA) 

See  9906.20.03- 
9906.20.05  (MX) 


15€/kg 


15«/kg 


155X 


1130 


Section  A.      (continued) 


(45) (a: 


2008.11 


2008.11.  >S 


2008.11.1 « 


(b). 
9906. 2C 
"2008 


11 


(46). 


Subheadings  2008.30.52  and  2008.30.54  are  superseded  by: 


2008.30.42 


2008.30.4 S 


2006.30.4} 


IMI 
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Section  A.   (continued) 


(con.): 

[Fruit,  nuts  and  other  edible...:] 

[Nuts,  peanuts  (ground-nuts)...:] 
[Peanuts  (ground-nuts):] 
Other: 
2  Described  in  general 

note  15  of  the  tariff 
schedule  and  entered 
pursuant  to  its  provisions. 


(47).      The  additional  U.S.    notes   to  chapter  21  are  modified  by   inserting  the 
following  additional  U.S.    notes    in  numerical   sequence;    and  the  parenthetical 
phrase   "(beginning  with  October  1.    1995)"   of  additional  U.S.   note  4   (as   added 
herein)    shall  be  deleted  on  October   1,    1995: 


"3. 


6.6c/kg 


Described  in  additional 
U.S.  note  2  to  chapter  12 
and  entered  pursuant  to 
its  provisions 


Other, 


6.6c/kg 


[See  section 
D  to  this 
Annex] 


Free  (E,IL,J,»()         15«/kg 
1.9«/kg  (CA) 


Free  (E,IL,J)  15«/kg 

1,9«/kg  (CA) 

See  9906.20.03  155X" 

9906.20.05  (MX) 


Conforming  change:     The  superior  text  immediately  preceding  subheading 
.03   is  modified  by  deleting  "2008.11.20  or  2008.11.90"   and  inserting 
35  or  2008.11.60"    in  lieu  thereof. 


[Fruit,  nuts  and  other  edible  parts...:] 
[Citriis  fruit:] 
[Other:] 

[Mandarins  (including...:] 
[Mandarins:] 

"Satsunas,  in  airtight 
containers: 

For  an  aggregate 
quantity  entered 
in  any  calendar 
year  not  to 
exceed  40,000 
metric  tons 


For  the  purposes  of  this  chapter,  the  term  "mixed  condiments  and  mixed  seasonings  described  in 
additional  U.S.  note  3  to  this  chapter"  means  articles  containing  over  10  percent  by  dry  weight  of 
sugars  derived  from  sugar  cane  or  sugar  beets,  whether  or  not  mixed  with  other  ingredients,  except  (a) 
articles  not  principally  of  crystalline  structure  or  not  in  dry  amorphous  form  that  are  prepared  for 
marketing  to  the  ultimate  consuner  in  the  identical  form  and  package  in  which  imported;  or  (b)  cake 
decorations  and  similar  products  to  be  used  in  the  same  condition  as  imported  without  any  further 
processing  othe.-  than  the  direct  application  to  individual  pastries  or  confections,  finely  ground  or 
masticated  coconut  meat  or  juice  thereof  mixed  with  those  sugars,  and  sauces  and  preparations  therefor. 

The  aggregate  quantity  of  mixed  condiments  and  mixed  seasonings  described  in  additional  U.S.  note  3  to 
this  chapter  and  entered  under  subheading  2103.90.74  during  the  12-month  period  from  October  1  in  any 
year  to  the  following  September  30,  inclusive  (beginning  with  October  1,  1995),  shall  not  exceed  689 
metric  tons  (imports  from  Mexico  shall  not  be  permitted  or  included  in  the  aforementioned  quantitative 
limitation  and  no  such  articles  shall  be  classifiable  therein). 

The  aggregate  quantity  of  ice  cream  entered  under  subheading  2105.00.10  in  any  calendar  year  shall  not 
e;;ceed  3,283,772  liters  (imports  from  Mexico  shall  not  be  permitted  or  included  in  the  aforementioned 
quantitative  limitation  and  no  such  articles  shall  be  classifiable  therein). 

Of  the  quantitative  limitations  provided  for  in  this  note,  the  countries  listed  below  shall  have  access 
to  not  less  than  the  quantities  specified  below: 

Quantity 
(liters) 


Belgiun 
Denmark 
Jamaica 
Netherlands 
New  Zealand 


922,315 

13,059 

3,596 

104,477 

589,312" 


Other. 


Other. 


Free 

[See  section 
D  to  this 
Annex] 

[See  section 
D  to  this 
Annex] 


Free  (IL,MX) 
O.U/kg  (CA) 


Free  (A,E,IL,J, 

MX) 
0.1«/kg  (CA) 


2.2</kg 
2.2«/kg 


2.2«/kg" 


(48) (a).      Subheadings   2101.10.40  and  2101.20.40  are   superseded  and  t..e 
following  provisions    inserted  in  numerical   sequence: 

[Extracts,   essences  and  concentrates,   of 
coffee,   tea  or  mate...^ 

[Extracts,   essences  and  concentrates,   of 
coffee.. ...:] 
"Other: 
2101.10.32  Described  in  general  note  15  cf 

the  tariff  schedule  and  entered 
pursuant  to  its  provisions........     10% 


Free  (AE.  IL,  J,M>0     20% 
3%  (Cm) 
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(48) (a) 


2101.10.3  ( 


2101.10.: 


2101.10.4^ 


2101.10.4 » 


2101.10.5. 


2101.10.51 


2101.10.91 
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(con. ) : 

(Extracts,  essences  and  concentrates,  of 
coffee,  tea  or  nati...:] 

(Extracts,  essences  and  concentrates,  of 
coffee,...:] 

Other  (con.): 
Other: 

Blended  syrups  described 
in  additional  U.S.  note  4 
to  chapter  17: 

Described  in 
additional  U.S. 
note  9  to  chapter  17 
and  entered  pursuant 
to  its  provisions 
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Section  A.   (cintinued) 

(48)(a).   (con.): 

[Extracts,  essences  and  concentrates,  of 
coffee,  tea  or  mat^...:] 

[Extracts,  essences  and  concentrates,  of 
tea  or  wat*. ...:] 
"Other : 

Described  in  general  note  15  cf 
the  tariff  schedule  and  entered 
pursuant  to  its  provisions. 


2101.20.32 


^0X 


Free  (A,CA,E,1L, 
J. MX) 


20X 


Other: 


Other. 


10X 

[See  section 
D  to  this 

Armex] 


See  9906.21.04- 
9906.21.06  (MX) 


20X 

35.9*/k9  ♦ 
10X 


2101.20.34 


Articles  containing  over 
65  percent  by  dry  weight 
of  sugar  described  in 
additional  U.S.  note  2  to 
chapter  17: 

Described  In 
additional  U.S. 
note  7  to  chapter  17 
and  entered  pursuant 
to  its  provisions.... 


Blended  syrups  described 
in  additional  U.S.  note  <■ 
to  chapter  17: 

Described  in 
additional  U.S. 
note  9  to  chapter  17 
and  entered  pursuant 
to  its  provisior.s . 


2101.20.38 


Other. 


10X 

[See  section 
D  to  this 
Annex) 


See  9906.21.04- 
9906.21.06  (MX) 


20X 

35.9«/kg 
10% 


Other. 


10X 

[See  section 
D  to  this 
Armex] 


Articles  containing  over 
10  percent  by  dry  weight 
of  sugar  described  in 
additional  U.S.  note  3  to 
chapter  17: 

Described  in 

additional  U.S. 

note  8  to  chapter  17  % 

and  entered  pursuant 

to  its  provisions 10X 

Other [See  section 

•  0  to  this 
Annex] 

Other [See  section 

D  to  this 
Armex] 


See  9906.21.01- 
9906.21.03  (MX) 


20X 

35.9*/l(g  * 
10X 


2101.20.44 


Articles  containing  over 
65  percent  by  dry  weight 
of  sugar  described  in 
additional  U.S.  note  2  to 
chapter  17: 

Described  in 
additional  U.S. 
note  7  to  chapter  17 
and  entered  pursuant 
to  its  provisions. 


2101.20.48 


Other. 


Free  (A,E,IL,J) 
3X  (CA) 

See  9906.21.07- 
9906.21.09  (MX) 


Free  (A,E,1L,J,MX) 
3X  (CA) 


20X 


35.9</k9  * 
10X 


20X" 


2101.20.54 


2101.20.58 


2101.20.90 


10X 

ISee  section 
D  to  this 
Annex] 


Articles  containing  over 
10  percent  by  dry  weight 
cf  sugar  described  in 
additional  U.S.  note  3  to 
chapter  17: 

Described  in 

additional  U.S. 

note  8  to  chapter  17 

and  entered  pursuant 

to  its  provisions 10X 

Other (See  section 

D  to  this 
Armex] 

Other [See  sect  i o.t 

D  to  this 
Armex] 


See  9906.21.01- 
9906.21.03  (MX) 


20X 

35.9e/k3 
10X 


Free  (A,CA,E,1L,J)  20X 


See  9906.21.07- 
9906.21.09  (MX) 


Free  (A,CA,E,IL, 
J. MX) 


35.9«/kg 
10X 


20X" 


.    i 
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Section 

k.       (continued) 

(48) (b). 

Conforming  change:      The   superior   text  preceding  subheading  9906.21.01 

which  re 

ads   "Provided  for   in  subheading  2101.10.40  or  2101.20.40:",    the 

superior 

text   immediately  preceding  subheading  9906.19.05,    subheading 

9906.21. 

01   and  the   superior   text   immediately   following  such  subheading, 

subheadi 

ngs   9906.21.02   through  9906,21.10,    inclusive,    and  any  superior   text   to 

such  sub 

Pleadings,    are  all   deleted,    and  the   following  provisions  are   inserted  in 

r*  o 

numerica 

1   sequence   in  lieu  thereof: 

ss 

2 

(Goods  of  Mexico, ...:] 

[Extracts,   essences  end  concentrates,   of 
coffee,   tea  or  iiati...:] 

"Provided  for  in  subheading 
2101.10.48  or  2101.20.48: 

9906.21.01 

Subject  to  the  quantitative 

limits  specified  in  U.S. 

note  18  to  this  subchapter Free  (MX) 

Other: 

9906.21.02 

Valued  not  over  28.3«/kg 27.3«/kg  (MX) 

jk 

9906.21.03 

Other 96.2X  (MX) 

Provided  for  in  subheading 
2101.10.38  or  2101.20.38: 

A 

9906.21.04 

Subject  to  the  quantitative 

Units  specified  in  U.S. 

note  19  to  this  subchapter Free  (MX) 

Other: 

4 

9906.21.05 

Valued  not  over  28.3«/kg 27.3«/kg  (MX) 

9906.21.06 

Other 96.2X  (MX) 

Provided  for  in  subheading 

2101.10.58  or  2101.20.58: 

9906.21.07 

Subject  to  the  quantitative 

limits  specified  in  U.S. 

note  20  to  this  subchapter Free  (MX) 

Other: 

)95 

9906.21.08 

Valued  not  over  28.3«/kg 27.3«/kg  (MX) 

9906.21.09 

Other 96. 2X  (MX)" 

(A9)(a). 

Subheading  2103.90.60   is   superseded  by: 

[Sauces  and  preparations  therefor;...:] 
[Other:] 

"Other: 

Mixed  condiments  or  nixed 
seasonings: 

Mixed  condiments  and  nixed 

seasonings  described  in 

additional  U.S.  note  3  to 

this  chapter: 

2103.90.72 

Described  in  general 

note  15  of  the  tariff 

schedule  and  entered 

pursuant  to  its 

provisions 7.5X                     Free  (A  E  IL  J  MX)     35X 

i 

Ml 

2.2X  (CA) 

• 
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Section  A.      (continued) 
(49)(a).      (con.): 


[Sauces  and  preparations  therefor;...:] 
[Other:] 

Other  (con.): 

Mixed  condiments  or  mixed 
seasonings  (con.): 

Mixed  condiments  and  mixed 
seasonings  described  in 
additional  U.S.  note  3  to 
this  chapter  (con.): 
2103.90.74  Described  in 

additional  U.S. 

note  8(a)  to 

chapter  17  and 

entered  pursuant  to 

its  provisions 7.5X 

2103.90.78  Other .'..    [See  section 

D  to  this 
Annex] 

2103.90.80  Other [See  section 

0  to  this 
Annex] 

2103.90.90  Other [See  section 

D  to  this 
Annex] 

(b) .      Conforming  changes: 

(i)    The  article  description  of  subheading  2103.90.74  is  modified  by 

deleting   "note   8(a)    to  chapter   17"    and  inserting  "note  4    to   this 
chapter"    in  lieu   thereof  on  October   1,    1995; 

(ii)    The  article   description  of  subheading  9905.21.05  is  modified  by 

deleting  "2103.90.60"   and   inserting   "2103.90.90"  in  lieu  thereof; 


Free  (A,E,IL,J) 

3SX 

2.2X  (CA) 

see  9906.21.11- 

3S.9(/kg 

9906.21.17  (MX) 

7.5X 

Free  (A,E, IL, J.MX) 

3SX 

2.2X  (CA) 

Free  (A,E,IL,J,MX) 

35X" 

2.2X  (CA) 

and 
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(^9)(b) 
(iii 


9906.21.11 


9906.21.12 


9906.21.13 


9906.21.14 


9906.21.15 


9906.21.16 
9906.21.17 
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(continued) 


(con. ) : 
The  superior  text  preceding  subheading  9906.21.11  which  reads 
"Provided  for  in  subheading  2103.90.60:"  and  "Mixed  condiments  and 
mixed  seasonings:",  the  superior  text  immediately  preceding  subheading 
9906.21.11,  subheading  9906.21.11  and  the  superior  text  immediately 
following  such  subheading,  subheadings  9906.21.11  through  9906.21.18, 
inclusive,  and  any  superior  text  to  such  subheadings,  are  all  deleted, 
and  the  following  provisions  are  inserted  in  numerical  sequence  in 
lieu  thereof: 


[Goods  of  Mexico,...:] 

[Sauces  and  preparations  therefor;...:] 
"Provided  for  in  subheading 
2103.90.78: 

Goods  of  a  type  described  in 
U.S.  note  18  to  this 
subchapter: 

Subject  to  the  quantitative 
Units  specified  in  U.S. 
note  18  to  this  subchapter.. 

Other: 

Valued  not  over 
28.3e/kg 

Other 

Goods  of  a  type  described  in 

U.S.  note  20  to  this 

subchapter: 

Subject  to  the  quantitative 
limits  specified  in  U.S. 
note  20  to  this  subchapter.. 

Other: 

Valued  not  over 
28.3«/kg 

Other , 

Other 


Free  (MX) 

27.3«/kg  (MX) 
96. 2X  (MX) 


Free  (MX) 


27.3«/kg  (MX) 

96. 2X  (MX) 
Free  (MX)" 
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Section  A.      (continued) 


(50)(a) 


"2105,00 


2105.00.05 


2105.00.10 


2105.00.20 


Heading  2105.00.00   is  superseded  by: 

Ice  cream  and  other  edible  ice,  whether  or 

not  containing  cocoa: 
Ice  cream: 

Described  in  general  note  15  of  the 

tariff  schedule  and  entered  pursuant 

to  its  provisions 20X 

Described  in  additional  U.S. 

note  5  to  this  chapter  and  entered 

pursuant  to  its  provisions 20X 

Other [See  section 

D  to  this 
Annex] 


Free  (E.IL,J,MX) 
6X  (CA) 


Free  (E.IL.J) 
6X  (CA) 

See  9906.21.19- 
9906.21.21  (»«) 


20X 


20X 


59c/kg  ♦ 
20X 


Other: 


2105.00.25 


2105.00.30 


2105.00.40 


2105.00.50 


Dairy  products  described  in 

additional  U.S.  note  1  to 

chapter  4: 

Described  in  general  note  15  of 
the  tariff  schedule  and  entered 
pursuant  to  its  provisions 20X 

Described  in  additional  U.S. 

note  10  to  chapter  4  and 

entered  pursuant  to  its 

provisions 20X 

Other [See  section 

D  to  this 
Annex] 

Other [See  section 

D  to  this 
Annex] 


Free  (E.IL.J.MX) 
6X  (CA) 


Free  (E.IL.J) 
6X  (CA) 

See  9906.21.22- 
9906.21.24  (MX) 


Free  (E.IL.J.MX) 
6X  (CA) 


20X 


20X 


59c/kg  ♦ 
20X 


20X" 


(b) .   Conforming  change:   The  superior  text  preceding  subheading  9906.21.19 
which  reads  "Provided  for  in  heading  2105.00.00":,  the  superior  text 
immediately  preceding  subheading  9906.21.19,  subheading  9906.21.19  and  the 
superior  text  immediately  following  such  subheading,  subheadings  9906.21.20 
through  9906.21.25,  inclusive,  and  any  superior  text  to  such  subheadings,  are 
all  deleted,  and  the  following  provisions  are  inserted  in  numerical  sequence  in 
lieu  thereof: 

[Goods  of  Mexico,...:] 

[Ice  cream  and  other  edible  ice....:] 
"Provided  for  in  subheading 
2105.00.20: 

9906.21.19  Subject  to  the  quantitative 

limits  specified  in  U.S.  note  4 

to  this  subchapter Free  (MX) 

Other: 

9906.21.20  Valued  not  over  51.2c/kg 37.8c/l:g  (MX) 

9906.21.21  Other 73. 8X  (MX) 


1138 


Sectior 


(50) (b) 


9906.21.2 i 


9906.21 
9906.21.2k 


(51)(a) 
2106.90 
2106.90 
folio 


wing 


2106.90.03 


2106.90.06 


2106.90.09 


IMI 
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A.      (continued) 
(con.): 

[Goods  of  Mexico,...:] 

[Ice  creaa  and  other  edible  ice,...:] 
Provided  for  in  heading 
2105.00.40:. 

Subject  to  the  quantitative 
li«its  specified  in  U.S.  note 
to  this  subchapter 


Section  A.      (continued) 
(51)(a).      (con.): 


Other; 


Valued  not 
Other 


over  51.2«/kg. 


Free  (MX) 


37.8«/kg  (MX) 
73. 8X  (MX)" 


Subheadings  2106.90.05,  2106.90.11,  2106.90.12,  2106  90  13   ' 
14.  2106.90.41.  2106.90.49.  2106.90.51.  2106.90.59.  2106.90.61  and 
69,  and  any  superior  text  to  such  subheadings  are  superseded  and  the 

provisions  inserted  in  numerical  sequence: 


2106.90.22 


(Food  preparations  not  elsewhere...:] 
[Other:] 

Butter  substitutes,  whether  in 
liquid  or  solid  state,  containing 
over  15  percent  by  weight  of  butter 
or  other  fats  or  oils  derived  from 
milk: 

Containing  over  10  percent  by 
weight  of  milk  solids: 
Butter  substitutes 
containing  over  45  percent 
by  weight  of  butterfat: 
Described  in  general 
note  15  of  the  tariff 
schedule  and  entered 
pursuant  to  its 
provisions 


15.4c/kg 


Free  (E.IL.J.MX) 
4.6«/kg  (CA) 


31c/kg 


[Food  preparations  not  elsewhere...:] 
(Other:) 

"ProAjcts  derived  from  the  dried  milk, 
dried  buttermilk  or  dried  whey  of 
subheadings  0402.10,  0402.21.05, 
0402.21.25,  0402.21.30,  0402.21.50, 
0403.90.41,  0403.90.45,  0404.10.50 
or  0404.10.90,  which  contain  not  over 
5.5  percent  by  weight  of  butterfat 
and  i*ich  are  mixed  with  other 
ingredients  including,  but  not 
limited  to  sugar,  if  such  mixtures 
contain  over  16  percent  milk  solids 
by  weight,  are  capable  of  being 
further  processed  or  mixed  with 
similar  ingredients  and  are  not 
prepared  for  marketing  to  the  retail 
consuwr  in  the  identical  form  and 
package  in  which  imported: 

Described  in  general  note  15  of 
the  tariff  schedule  and  entered 
pursuant  to  its  provisions 


2106.90.24 


2106.90.26 


2106.90.28 


2106.90.32 


2.9*/kg 


Described  in  additional  U.S. 
note  10  to  chapter  4  and 
entered  pursuant  to  its 
provisions 


Other. 


2.9«/kg 


[See  section 
D  to  this 
Annex] 


Free  (A,E,Il.,J.MX) 
0.8e/kg  (CA) 


Free  (A,E,IL,J) 
O.Se/kg  (CA) 

See  9906.21.26- 
9906.21.28  (MX) 


12.1«/kg 


Described  in 
additional  U.S. 
note  14  to  chapter  4 
and  entered  pursuant 

to  its  provisions 15.4«/kg     Free  (E.IL.J) 

4.6</kg  (U) 

Other (See  section   See  9906.21.31- 

D  to  this     9906.21.33  (MX) 
Annex] 

* 

Other (See  section   Free(E,lL,J) 

D  to  this    4.6c/kg  (CA) 
Annex]       12.3c/kg  (MX) 
Other: 

Butter  substitutes 
containing  over  45  percent 
by  weight  of  butterfat: 
Described  in  general 
note  15  of  the  tariff 
schedule  and  entered 
pursuant  to  its 
provisions 


31c/kg 
S2.340/kg 

31C/kg 


15.4e/kg 


Free  (E,!L,J,MX) 
4.6«/kg  (CA) 


31c/kg 


2106.90.34 


12.1«/kg 
Sl.OU/kg 


2106.90.36 


2106.90.38 


Described  in 

additional  U.S. 

note  14  to  chapter  4 

and  entered  pursuant 

to  its  provisions 15.4G/kg 

Other (See  section 

D  to  this 
Annex) 

Other.. [See  section 

D  to  this 
Annex] 


F.-ee  (E,IL,J) 
4.6e/kg  (CA) 

See  9906.21.31- 
9906.21.33  (MX) 


Free  (E,)L,J) 
4.6c/kg  (CA) 
12.3c/kg  (•«) 


310/kg 
$2.54a./kg 

31e/k3 
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(51)(a) 


2106.90.42 


2106. 90. U 


2106.90. M 


2106.90.62 


2106.90.64 


2106.90.66 
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^.      (continued) 

(con.): 

[Food  preparations  not  el»eMhere...:] 
[Other:] 

Syrups  derived  from  cane  or  beet 
sugar,   containing  added  coloring  but 
not  added  flavoring  laatter: 

Described  in  general  note  15  of 
the  tariff  schedule  and  entered 
pursuant  to  its  provisions , 
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Section  A.   (continued) 
('>l)(a).   (con  ): 


.:] 


3.6606«/kg 
of  total 

sugars 


Described  in  additional  U.S. 
note  S  to  chapter  17  and 
entered  pursuant  to  its 
provisions 


Other. 


fOther:J 

lOther:) 

"Containing  over  10  percent 
by  weight  of  milk  solids: 
Described  in  general 
note  15  of  the  tariff 
schedule  and  entered 
pursuant  to  its 
provisions 


3.6606«/kg 
of  total 
sugars 


[See  section 
0  to  this 
Annex] 


Free  (A,E*,IL,J,  6.58170«/kg 

•«)  of  total 

0.4381c/kg  of      sugars 
total  sugars  (CA) 


Free  (A.E*,IL,J,  6.58170«/kg 

•*<)  of  total 

0.438U/kg  of       sugars 
total  sugars  (CA) 

35.517e/kg  (>«)  42«.05/kg" 


2106.90.68 


[Food  preparations  not  elsewhere.. 
[Other:] 

[Other:] 

[Other:] 

Containing  over  10  percer.t 
by  weight  of  milk 
solids  (con.): 
Other: 

Blended  syrups 
described  in 
additional  U.S. 
note  4  to 
chapter  17: 

Described  in 
eddi tional 
U.S.  note  9 
to  chapter  17 
and  entered 
pursuant  to 
its 
provisions. . . . 


2106.90.72 


10X 


Free  (E.ll.,J,NX) 
3X  (CA) 


20X 


Other,  dairy  products 

described  in 

additional  U.S. 

note  1  to  chapter  4: 
Described  in 
additional  U.S. 
note  10  to 
chapter  4  and 
entered  pursuant 
to  its 
provisions 


2106.90.74 


Other. 


10X 


[See  section 
0  to  this 
Annex] 


Free  (E,IL,J) 
3X  (CA) 

See  9906.21.37- 
9906.21.39  (MX) 


2106.90  76 


20X 


82.8«/kg  * 
10X 


Other. 


10X 

[Sec  section 
0  to  this 
Annex] 


See  9906  2K47- 
9906.21.49  (MX) 


20X 

82.8c/kg 
1CX 


Articles 

containing  over 

65  percent  by 

dry  weight  of 

sugar  described 

in  additional 

U.S.  note  2  to 

chapter  17: 

Described  in 
additional 
U.S.  note  7 
to  chapter  17 
and  entered 
pursuant  to 
its 
provisions. . . . 


Other. 


10X 

[Sec  section 
D  to  this 
Annex] 


See  9906.21.44- 
9906.21.46  (MX) 


20X 

82.8«/kg 
10X 
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Section  n.      (continued) 


(   IMa) 


2106.90.78 


2106.90.80 


2106.90.82 


2106.90.83 


2106. 90. 8S 


2106.90.87 
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(con. ) : 

[Food  preparations  not  elsewhere...:] 
[Other:] 

[Other:] 

[Other:] 

Containing  over  10  percent 
by  weight  of  milk 
solids  (con.): 

other  (con.): 
Articles 
containing  over 
10  percent  by 
dry  weight  of 
sugar  described 
in  additional 
U.S.  note  3  to 
chapter  17: 

Described  in 
additional 
U.S.  note  8 
to  chapter  17 
and  entered 
pursuant  to 
its 
provisions.... 


other. 


Other. 


10X 


[See  section 
D  to  this 
Annex] 

[See  section 
D  to  this 
Annex] 


Free  (E.IL.J) 
3X  (CA) 

See  9906.21.50- 
9906.21.52  (MX) 


20X 


82.8c/kg  * 
10X 


Free  (A,E,IL.J,NX)  20X 
32  (CA) 


Other: 

Described  in  general 
note  15  of  the  tariff 
schedule  and  entered 
pursuant  to  its 
provisions 


10X 


Free  (E,IL.J,M)()    20X 
3X  (CA) 


Other,  dairy  products 

described  in 

additional  U.S. 

note  1  to  chapter  4: 
Described  in 
additional  U.S. 
note  10  to 
chapter  4  and 
entered  pursuant 
to  its 
provisions 


Other. 


10X 


[See  section 
D  to  this 
Annex] 


Free  (E.IL.J) 
3X  (CA) 

See  9906.21.37- 
9906.21.39  (NX) 


20X 


33.9«/kg  ♦ 
10X 
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Section  A.   (continued) 

(51)(a).   (con.): 

[Food  preparations  not  elsewhere...:] 

[Other:] 

[Other:] 

[Other ^ 

Other  (con.): 

Other: 

Blended  syrups 

described  in 

additional  U.S. 

note  4  to 

chapter  17: 

2106.90.89                              Described  in 

additional 

U.S.  note  9 

to  chapter  17 

and  entered 

pursuant  to 

its 

provisions.... 

10X 

20X 

2106.90.91                            Other 

[See  section 

See  9906.21.47- 

33.9«/kg  ♦ 

D  to  this 
Annex] 

9906.21.49  (MX) 

10X 

Articles 

containing  over 

65  percent  by  dry 

weight  of  sugar 

described  in 

additional  U.S. 

note  2  to 

chapter  17: 

2106.90.92                            Described  in 

additional 

U.S.  note  7 

to  chapter  17 

and  entered 

pursuant  to 

its 

provisions... 

10X 

20X 

2106.90.94                              Other 

[See  section 

See  9906. 21. U- 

33.9«/kg  ♦ 

D  to  this 

9906.21.46  (NX) 

10X 

Annex] 
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Section  A 


(51)(a). 


:J 


2106.90.95 


Food  preparations  not  elseMhere. 
[Other:] 

[Other:] 

[Other:] 

Other  (con.): 

Other  (con.): 
Articles 
containing  over 
10  percent  by  dry 
weight  of  sugar 
described  in 
additional  U.S. 
note  3  to 
chapter  17: 

Described  in 
additional 
U.S.  note  8 
to  chapter  17 
and  entered 
pursuant  to 
its 
provisions 


2106.90.97 


2106.90.99 


(b). 

(i) 


(ii) 

(iii) 

(iv) 

(v) 
(vi) 

(vii) 
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( continued) 
(con.): 


10X 


Other. 


other. 


[See  section 
D  to  this 
Annex] 

[See  section 
D  to  this 
Annex] 


Free  (E.IL.J) 
3X  ((U) 

See  9906.21.50- 
9906.21.52  (MX) 


20X 


33.9c/k9  ♦ 

10X 


Free  (A,E,IL,J,MX)  20X'' 
3X  (CA) 


;onf  orming  changes : 

i additional  U.S.  notes  1  and  2  to  chapter  21  are  modified  by  deleting 
2106.90.16,  2106.90.17  and  2106.90.18"  and  inserting  "2106.90.48, 
106.90.52  and  2106.90.54"  in  lieu  thereof; 
lubheadings  2106.90.16,  2106.90.17,  2106.90.18  and  2106.90.20  are 
enumbered  as  2106.90.48,  2106.90.52,  2106.90.54  and  2106.90.58, 
:  respectively ; 

Jidditional  U.S.  note  2  to  chapter  22  is  modified  by  deleting 
2106.90.16,  2106.90.17  or  2106.90.18"  and  inserting  "2106.90.48, 
106.90.52  or  2106.90.54"  in  lieu  thereof; 
e  article  description  of  subheading  9905.21.10  is  modified  by 
leting  "2106.90.61  or  2106.90.69"  and  inserting  "2106.90.82  or 
: 106.90.99"  in  lieu  thereof; 

S.  note  7  to  subchapter  VI  of  chapter  99  is  modified  by  deleting 
9906.21.41,"  from  such  note; 

superior  text  immediately  preceding  subheading  9906.21.26  is 
ified  by  deleting  "2106.90.05"  and  inserting  "2106.90.09"  in  lieu 
ereof; 

Jubheadings  9906.21.29  and  9906.21.30  and  the  superior  text 
immediately  preceding  subheading  9906.21.29  are  deleted; 


'h 
<  e 


\ 


'he 

iiodi 

th 


Section  A.       (continued) 


Annex  (con.) 
-133- 


(51) (b).   (con.): 

(viii)  The  superior  text  preceding  subheading  9906.21.31  which  reads 

"Provided  for  in  subheading  2106.90.13  or  2106.90.14:",  the  superior 
text  immediately  preceding  subheading  9906.21.31,  subheading 
9906.21.31  and  the  superior  text  immediately  following  such 
subheading,  subheadings  9906.21.32  through  9906.21.34,  inclusive,  and 
any  superior  text  to  such  subheadings,  the  superior  text  preceding 
subheading  9906.21.37  which  reads  "Provided  for  in  subheading 
2106.90.41  or  2106.90.49:",  the  superior  text  immediately  preceding 
subheading  9906.21.37,  subheading  9906.21.37  and  the  superior  text 
immediately  following  such  subheading,  subheadings  9906.21.38  through 
9906.21.54,  inclusive,  and  any  superior  text  to  such  subheadings,  are 
all  deleted,  and  the  following  provisions  are  inserted  in  numerical 
sequence  in  lieu  thereof: 

[Goods  of  Mexico,...:] 

[Food  preparations  not...:] 

"Provided  for  in  subheading 
2106.90.26  or  2106.90.36: 

9906.21.31  Subject  to  the  quantitative 

limits  specified  in  U.S.  note  5 
to  this  subchapter 

Other: 

9906.21.32  Valued  not  over  $1.57/kg 

9906.21 .33  Other 

Provided  for  in  subheading 
2106.90.66  or  2106.90.87: 

9906.21.37  Subject  to  the  quantitative 

limits  specified  in  U.S.  note  7 
to  this  subchapter 

Other: 

9906.21.38  Valued  not  over  74. 8c/k9 

9906.21.39  Other 

Provided  for  in  subheading 
2106.90.76  or  2106.90.94: 

9906.21.44  subject  to  the  quantitative 

limits  specified  in  U.S. 
note  18  to  this  subchapter 

Other: 

9906.21.45  Valued  not  over  74.8«/lcg 

9906.21 .46  Other 

Provided  for  in  subheading 
2106.90.72  or  2106.90.91: 

9906.21.47  Subject  to  the  quantitative 

limits  specified  in  U.S. 
note  19  to  this  subchapter 

Other: 

9906.21.48  Valued  not  over  74.8c/l(g 

9906.21 .49  Other - 


Free  (MX) 


$1.204/kg  (MX) 
76.6X  (MX) 


Free  (MX) 


56.2</k9  (MX) 
75. IX  (MX) 


Free  (MX) 


56.2</kg  (MX) 
75. IX  (MX) 


Free  (MX) 


56.2c/kg  (MX) 
75. IX  (MX) 


■    ■      '■  -     •  c  ■        ■  ; 
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Section 

(51) (b) 
(viii 


9906.21.51 1 


9906.21.5 
9906.21.51 


(ix 


(32) (a) 


2202.90.2: 


2202.90.24 


2202. 90. 2S 
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(contlnued) 


(con. ) : 
(con. ) : 

tGoods  of  Mexico,...:] 

[Food  preparations  not...:] 

Provided  for  in  subheading 
2106.90.80  or  2106.90.97: 

S(i)ject  to  the  quantitative 
limits  specified  in  U.S. 
note  20  to  this  subchapter.. 


Other: 

Valued  not  over  74.8</kg. 
Other 


Free  (NX) 


S6.2«/lcg  (MX) 
75. IX  (MX)" 


The  superior  text  immediately  preceding  subheading  9906.21.35  is 
modified  by  d&leting  "2106.90.16"  and  inserting  "2106.90.48"  in  lieu 
thereof. 

Subheading  2202.90,20  is  superseded  by: 

[Waters,  including  mineral...:] 
[Other:] 

[Milk-based  drinks:] 
"Other: 

Described  in  general 

note  15  of  the  tariff 

schedule  and  entered 

pursuant  to  its  provisions...  17. SX 


Described  in  additional 

U.S  note  10  to  chapter  A 

and  entered  pursuant  to 

its  provisions 17. 5X 


Other [See  section 

D  to  this 
Annex] 


Free  (E,IL,J,MX) 
5.2X  (CA) 


Free  (E,IL,J) 
5.2X  (CA) 

See  9906.22.01- 
9906.22.03  (NX) 


35X 


35X 


27.6*/ 1  iter 
♦  17.5X" 


(b) .      Conforming  change:      The   superior  text   immediately  preceding 
subheading  9906.22.01   is  modified  by  deleting   "2202.90.20"   and  inserting 
'2202.90i.28"    in  lieu  thereof. 
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Section  A,       (continued) 

(53).      The  notes   to  chapter   23   are  modified  by   inserting  the   following 
additional  U.S,    notes   in  numerical  sequence: 

"2.     The  aggregate  quantity  of  animal  feed  containing  milk  or  milk  derivatives  entered  under  subheadings 

2309.90.24  and  2309. 90. U  in  any  calendar  year  shall  not  exceed  7,399,700  kilograas  (imports  from  Mexico 
shall  not  be  permitted  or  included  in  the  aforementioned  quantitative  limitation  and  no  such  articles 
shall  be  classifiable  therein). 

Of  the  quantitative  limitations  provided  for  in  this  note,   the  countries  listed  below  shall  have  access 
to  not  less  than  the  quantities  specified  below: 

Quantity  , 

(kg) 

Ireland  5.470,323 
United  Kingdom  83,914 

New  Zealand  1,782,618 
Australia  56,699" 

'54) (a).      Subheadings   2309.90.31  and  2309.90.39  are  superseded  by: 

[Preparations  of  a  kind  used  in  animal...:] 
[Other:] 

[Other:] 

[Animal  feeds  containing  milk 
or  milk  derivatives:] 

"Containing  over  10  percent 
by  weight  of  milk  solids: 
2309.90.22  Described  in  general 

note  15  of  the  tariff 
schedule  and  entered 
pursuant  to  its 

provisions 7.5X        Free  (CA,E,IL,J,    20X 

MX) 

2309.90.24  Described  in 

additional  U.S. 

note  2  to  this 

chapter  and  entered 

pursuant  to  its 

provisions 7.5X        Free  (CA,E,IL,J)    20X 

2309.90.28  Other [See  section   See  9906.23.01-     94.6«/kg  ♦ 

D  to  this     9906.23.03  (MX)     7.5X 
Annex] 
Other: 
2309.90.42  Described  in  general 

note  15  of  the  tariff 
schedule  and  entered 
pursuant  to  its 

provisions 7.5X        Free  (CA,E.IL,J,    20X 

MX) 


1147 
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Section 
(54) (a). 


2309.90. a 


2309.90.44! 


(b). 
subhead! 
insertir. 


II  ig 


(55).       £ 
prcvisi 


2ioi.io.ro 


2401.10.90 


2401.20.45 


2401. 20. S5 
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L.       (continued) 

(con. ) : 

[Preparations  of  a  kind  used  in  animal...:] 
[Other:] 

lOther:] 

[Animal  feeds  containing  milk 
or  milk  derivatives:] 
Other  (con.): 

Described  in 
additional  U.S. 
note  2  to  this 
chapter  and  entered 
pursuant  to  its 
provi  s  i  ons 


7.5X 


Free  (CA.E.IL.J) 


Other [See  section   See  9906.23.01- 

D  to  this     9906.23.03  (MX) 
Annex] 


20% 

94.6c/bg  ♦ 
7.5%" 


Conforming  change:      The   superior    text    immediately   preceding 

9906.23.01    is  modified  by  deleting   "2309.90.31   or   2309.90.39"    and 
"2309.90.28   or   2309.90.48"    in   lieu   thereof. 


vbheadings   2401.10.80  and  2401.20.50  are   superseded  and  following 
oils    inserted   in  numerical   sequence: 

nJrmanufactured  tobacco  (whether  or :] 

[Tobacco,   not  stenmed/stripped:] 

[Not  containing  wrapper  tobacco,...:) 
"Other,  including  cigar  leaf: 

Cigar  binder  and  filler [See  section 

D  to  this 
Annex] 

Other [See  section 

D  to  this 


Free  (A.E. IL, J.MX)  85e/kg 
11.5«/kg  (CA) 


Free  (A.E, IL, J,MX)  85t/kg" 
11.5«/kg  (CA) 


Annex] 
[Tobecco,  partly  or  wholly 
stenmed/stripped:] 

[Not  threshed  or  similarly  processed:] 
[Other:] 

[Not  containing  wrapper :] 

"Other,  including 
cigar  leaf: 

Cigar  binder  and 

filler [See  section 

D  to  this 
Annex] 

Other. [Sec  section 

0  to  this 
Annex] 


Free  (A.E. IL, J, MX)  S1.15/kg 
U«/kg  (CA) 


Free  (A.E. IL. J, MX)  $1.15/kg" 
U</kg  (CA) 
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Sectlon  A.      (continued) 

(56)(a).      Heading  2611.00.00   Is   superseded  by: 

"2611.00  Tungsten  ores  and  concentrates: 

2611.00.30  Ores Free  »1.10/kg  on     , 

tungsten 
content 

>611. 00.60  Concentrates 37.5«/kg  on      Free  (A.CA.E.IL,         $1.10/kg  on 

tungsten  J.MX)  tungsten 

content  content" 

(b).      Conforming  change:      Heading  9902.26.11   Is  deleted. 

(57) (a).      Subheading  2811.19.50  Is  superseded  by: 

[Other  inorganic  acids  and  other...:] 
[Other  inorganic  acids:] 
[Other:] 

"2811.19.30  Hydrobronic  acid [See  section      Free  (A*.CA,E,IL.       2SX 

0  to  this  J,MX) 

Annex 

2811.19.60  Other 4.2X  Free  (A»,CA,E,IL,       25X" 

J.MX) 

(b) .      Conforming  change:      General  note  4(d)    Is  modified  by  deleting 
"2811.19.50  India"   and  inserting  "2811.19.30  India"   and  "2811.19.60  India"    in 
numerical  sequence   in  lieu  thereof. 

(58) (a).      Subheading  2825.90.60   is  superseded  by: 

[Hydrazine  and  hydroxylanine  and  their...:] 
[Other:] 
"2825. 90.45  Mercuric  oxide Free  25X 

2825.90.75  CKtaim  oxide [See  section      Free  (A*.CA.E,IL,      2SX 

0  to  this  J.MX) 

Annex] 

2825.90.90  Other 3.7X  Free  (A«,CA,E,IL,       25X" 

J.MX) 

(b).   Conforming  changes: 

(1)  General  note  4(d)  Is  modified  by  deleting  "2825.90.60  India"  and 
inserting  "2825.90.75  India"  and  "2825.90.90  India"  In  numerical 
sequence  In  lieu  thereof, 
(ii)  Heading  9902.28.25  is  deleted. 
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Section 

(59). 

2827.59 

sequenci 


Subheadings   2827.51.10.    2827.51.20.    2827.59.05,    2827.59.20  and 
30   are   superseded  and  the   following  provisions    inserted   in  numerical 


"2827.51.0( 
••2827.59.2! 

(b) 


(60)(a) 

••2829.90.0! 

2829.90.2! 

2829. 90. 4C 
2829. 90. 6( 

(b) 

"2829. 9C 
"2829. 9( 
sequenc 


"2830.20 
2830.20.1(1 


2830. 20. 2C 

(b) 

"2830.20 
lieu 


ther 
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( continued) 


[Chlorides,  chloride  oxides  and...:! 
[Bromides  and  bromide  oxides:] 

Bromides  of  sodiun  or  of  potassiua Free 

[Other:] 

Of  annoniun.  of  calciun  or  of 

zinc Free 


22«/k9'^ 


25V 


General  note  4(d)    is  modified  by  deleting: 


Conforming  change : 
2827.51.10   India 
2827.51.20   India 
2827.59.05   India; 
Israel 
2827.59.30   India 


Subheadings   2829.90.10  and  2829.90.50   are   superseded  by: 

[Chlorates  and  perch lorates;  bromates  and...:] 
[Other:] 

Potass i im  bromate [See  section      Free  (A*,CA,E,IL, 

D  to  this  J, MX) 

Annex] 

Sodiun  bromate [See  section     'Free  (A*,CA,E,IL, 


D  to  this 
Annex] 
Other: 

Of  potassiun 3. IX 


Other 


Z.7X 


J, MX) 


Free  (A*,CA,E,1L, 
J. MX) 

Free  (A*,CA,E.IL, 
J. MX) 


25X 


25X 


25X 


25X» 


Conforming  change:      General  note   4(d)    is  modified  by  deleting 
10   India"   and   "2829.90.50   India"    and   inserting   "2829.90.05   India", 
25   India",    "2829.90.40   India"   and   "2829.90.60   India"    in  numerical 
in  lieu   thereof. 


(61)(a).      Subheading   2830.20.00   is   superseded  by: 


(Sulfides;  polysulf ides:] 
Zinc  sulfide: 

Luminescent  grade  having  a  purity 

of  99.99  percent  or  more  by  weight Free 

other 2 .  8X 


11X 

Free  (A*,CA,E,IL,        11V^ 
J. MX) 


Conforming  change:      General  note   4(d)    is   modified  by  deleting 
.00   India"   and   inserting   "2830.20.20   India"    in  numerical   sequence    in 
ecf . 
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Section  A.      (continued) 

(62) (a).      Subheading  2831.10.00   is  superseded  by: 

[Dithionites  and  sulfoxylates:] 
"2831.10                   Of  sodium: 
2831.10.10  Sodiui  formaldehyde  sulfoxylate Free 


35X 


2831.10.50 


Other tSee  section      Free  (A»,CA,E,IL,       35X'^ 

D  to  this  J, NX) 

Annex] 


(b).      Conforming  change:      General  note  4(d)    is  modified  by  deleting 
"2831.10.00  India"   and  inserting  "2831.10.50  India"   in  numerical  sequence   in 
lieu  thereof. 

(63)(a).      Subheadings   2833.40.10  and  2833.40.50  are   superseded  by:_ 


[Sulfates;  alunns;...:] 

(Peroxosul fates  (persulfates):] 
"2833.40.60  Other 3. IX 


Free  (A«,CA,E,U,       25X" 
J.MX) 


(b).      Conforming  change:      General  note  4(d)    is  modified  by  deleting 
"2833.40,10   India"    and   "2833.40.50   India"    and   inserting   "2833.40.60   India"    in 
numerical  sequence   in  lieu  thereof. 

(64) (a).      Subheading  2846.90.50  is  superseded  by: 

[Compounds,   inorganic  or  organic,  of 
rare-earth  metals,  of...:] 
[Other:] 

••other: 
2846.90.40  rttriu*  bearing  materials  and 

compounds  containing  by  weight 
more  than  19  percent  but  less 
than  85  percent  yttriua  oxide 
equivalent Free 


2846.90.80 


Other 3 .  7X 


2SX 

Free  (A«,CA,E,IL.       25X- 
J.K.MX) 


(b).      Conforming  change:      General   note  4(d)    is   modified  by  deleting 
"2846.90.50  India"   and  inserting  "2846.90.80   India"    in  numerical   sequence   in 
lieu  thereof. 

(65).      The  article  description  for  subheading  2902.90.60   is  modified  by 
deleting  "diphenyl"   and  inserting  "Diphenyl"   in  lieu  thereof. 
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Section 
(66)(a). 

"2903.19.30 
2903.19.60 

(b). 


Confonning  changes: 
(i)    General  note  4(d)    is  modified  by  deleting  "2903.19.50  India"   and 
inserting   "2903.19.60   India"    in  numerical  sequence   in  lieu  thereof; 

and 
(ii)    Heading  9902.29.03   is   deleted. 

(67) (a).      Subheading  2903.40.00   is   superseded  by: 

[Nalogenated  derivatives  of  hydrocarbons:] 
"2903.40  Haloflenated  derivatives  of  acyclic 

hydrocarbons  containing  two  or  wore 
different  haloijens: 

Bromoch  loronethane Free 


2903.40.10 
2903.40.40 

(b) 
(i) 

(ii) 
(68)(a). 


"2903.59.60 
2903.59.70 

(b). 
"2903.591 
lieu 


Annex   (con.) 
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i.      (continued) 
Subheading  2903.19.50   is   superseded  by: 

[Halogenated  derivatives  of  hydrocarbons:] 
[Saturated  chlorinated  derivatives...:] 
[Other:] 

sec-Butyl  chloride Free 


114.5X 


Other  tSee  section      Free  (A*,CA,E,IL,       114. 5X" 

0  to  this  J.L.MX) 

Annex] 


Other 3 .7X 


25X 
Free  (A*,CA,E,IL,       25X" 


Conforming  change:      General  note  4(d)    is  modified  by: 
deleting  "2903.40.00  India; 

Israel";    and 
inserting  "2903.40.40  India; 

Israel"    in  numerical   sequence   in  lieu  thereof. 

Subheading  2903.59.50  is  superseded  by: 

[Halogenated  derivatives  of  hydrocarbons:] 
[Halogenated  derivatives  of  cyclanic, 
cyclenic  or...:] 
[Other:] 

[Other:] 

[Other:] 

Tet  r abr omocyc  t  ooc  t  ane . 


Free 
Other 3.7X 


2SX 

Free  (A*,CA,E,IL,      25X'' 
J,IC,MX) 


Conforming  change:      General  note  4(d)    is  modified  by  deleting 
.50  India"   and  inserting  "2903.59.70   India"    in  numerical   sequence   in 


thereof. 


Federal  Register  /  Vol.  60,  No.  2  /  Wednesday.  January  4.  1995  /  Presidential  Documents        11.S3 

Annex   (con.) 
-bi- 
section A.       (continued) 

(69).      Subheadings   2903.69.25  and  2903.69.60  are   superseded  and  the   following 
provisions   inserted   in  numerical   sequence: 

[Halogenated  derivatives  of  hydrocarbons:] 
[Halogenated  derivatives  of  aromatic 
hydrocarbons:] 
[Other:] 
"2903.69.15  Triphenylmethyl  chloride Free  15.4«/kg  ♦ 

2903.69.23  Pentabromoethylbenzene [See  section      Free  (CA.E.IL.J,         15.4c/kg  ♦ 

D  to  this  MX)  71X 

Annex] 

2903.69.27  Tribrowocuitene ISee  section       Free  (CA.E.IL.J,         15.4«/kg  ♦ 

D  to  this  W)  71X" 

Annex] 

[Other:] 

"2903  69  70  Other tSee  section  Free  (CA.E.IL.J.         15.4*/kg  ♦ 

D  to  this  K)  7U" 

Annex]  7.2X  (MX) 

(70)(a).      Subheading  2905.14.00   is   superseded  by: 

[Acyclic  alcohols  and  their  halogenated...:] 
[Saturated  monohydric  alcohols:] 
"2905.14  Other  butanols: 

2905.14.10  tert-Butyl  alcohol,  having  a 

purity  of  less  than  99  percent 
by  weight Free  50. 5X 

2905  14  50  Other ISee  section      Free  (A*.CA,E,1L,       50. 5X" 

0  to  this  J. MX) 

Annex] 

(b) .      Conforming  change:      General  note  4(d)    is  modified  by  deleting 
"2905.14.00  India"   and  inserting   "2905.14.50   India"    in  numerical   sequence   in 
lieu  thereof. 

(71) (a).      Subheading  2905.39.50   is   superseded  by: 

[Acyclic  alcohols  and  their  halogenated...:] 
[Diols:] 

[Other:] 
"2905.39.60  Hexylene  glycol Free  54. 5X 

2905.39.90  Other ISee  section       Free  (A*.CA.E,1L,       54. 5X" 

D  to  this  J.K.MX) 

Annex] 

(b).      Conforming  change:      General  note  4(d)    is  modified  by  deleting 
"2905.39.50  India"   and  inserting  "2905.39.90  India"    in  numerical   sequence   in 
lieu  thereof. 


1154 


Section 
(72) (a) 


2905.49. 
2905.49 


4) 


(b) 

"2905. 
lieu  thk 


4) 


(73)(a) 


"2905.50.3  I 


2905. iO. 6  I 


(b) 
"2905 
numeric 


5< 


(74)(a) 


"2906.19 
2906.19. 


II 


2906.19.5( 
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( continued) 


Subheading  2905.49.20   is   superseded  by: 


[Acyclic  alcohols  and  their  hatogenated.. 
[Other  polyhydric  alcohols:] 
[Other:] 

[Other:] 

"Polyhydric  alcohols 
derived  from  sugars: 
Xylitol 


Free 


50% 


Other. 


[See  section      Free  (A'.CA.E.IL,       SOX" 
0  to  this  J, MX) 

Annex] 


Conforming  change:      General  note  4(d)    is  modified  by  deleting 
.20  India"   and  inserting  "2905.49.40  India"    in  numerical  sequence   in 
reof. 

Subheading  2905.50.50   is   superseded  by: 

(Acyclic  alcohols  and  their  halogenated...:] 

[Halogenated,   sulfonated,   nitrated  or...:] 
[Other:] 

DibroMoneopentylglycol [See  section 

0  to  this 
Annex] 


Free  (A*,CA,E,IL, 
J, MX) 


54. 5X 


Other [See  section 

0  to  this 
Annex] 


Free  (A*,CA.E,IL, 
J,K,MX) 


54. 5X" 


Conforming  change:      General  note  4(d)    is  modified  by  deleting 
50   India"   and   inserting   "2905.50.30   India"   and   "2905.50.60   India"    in 
1   sequence   in  lieu  thereof. 

Subheading  2906.19,00   is   superseded  by: 

[Cyclic  alcohols  and  their  halogenated,...:] 
[Cyclanic,  cyclenic  or  cycloterpenic:] 
Other: 

4,4-Isopropylidenedicyclo-  * 

hexanol;  and 
Mixtures  containing  not   less 
than  90  percent  by  weight  of 
stereoisomers  of  2-iso- 
propyl-5-i)ethylcyclohexanol , 
but  containing  not  nore  than 
30  percent  by  weight  of  any 
one  such  stereoisomer , 


Other. 


Free 

[See  section 
D  to  this 
Annex] 


Free  (A*.CA,E,IL, 
J,K,MX) 


45X 
45X" 
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Section  A.      (continued) 

(74)(b).      Conforming  changes: 

(i)    General  note  4(d)    is  modified  by  deleting  "2906.19.00  India"   and 
inserting   "2906.19.50   India"    in  numerical   sequence   in  lieu  thereof; 
and 
(ii)    Headings   9902.29.05  and  9902.30.10  are  deleted. 

(75) (a).      Subheading  2906.29.50   is   superseded  by: 

[Cyclic  alcohols  and  their  halogenated,...:] 
[Aromatic:] 
[0;her:] 

"Other: 
2906.29.30  1,1-Bis(4-chlorophenyl)- 

2,2,2- trichloroethanol 
(Dicofol);  and 
p-Nitrobenzyl  alcohol Free 


2906.29.60 


Other [See  section 

0  to  this 
Annex] 


15.4*/ks  ♦ 
40X 

Free  (CA,E,IL,J.IC,  15.4«/kg  ♦ 

L)  40X" 

4.3X  (MX) 


(b) .   Conforming  changes: 

(i)  Heading  9902.29.06  is  deleted, 
(ii)  The  article  description  of  subheading  9906.29.03  is  modified  by 

deleting  "1 , 1-Bis (4-chlorophenyl) -2 , 2 , 2- trichloroethanol  (Dicofol) ; 

and"  and  by  deleting  "2906.29.50"  and  inserting  "2906.29.60"  in  lieu 

thereof. 

(76).      The  article  description  for  subheading  2907.15.30  is  modified  by  ^ 

deleting  "2-Naphthol    (^-Naphthol)"   and  inserting  "^-Naphthol    (2-Naphthol) "    in 
lieu  thereof. 

(77) (a).      Subheading  2907.19.50   is   superseded  by: 

[Phenols;  phenol -alcohols:] 
[Monophenols:] 
[Other:] 

"Other: 
2907.19.60  2-tert-Butyl  ethyl  phenol; 

and 
6-tert-»utyl-2,4-xylenol Free 


2907.19.80 


Other [See  section 

0  to  this 
Annex] 


Free  (CA,E,IL,J. 
K,MX) 


1S.4c/ko  * 
44X 

15.4f/k9  ♦ 
44X" 


(b) ,      Conforming  changes: 

(i)   The  article  description  of  heading  9902.30.08  and  9902.30,11  is 

modified  by  deleting  "2907.19.50"   and  inserting  "2907.19,80"   in  lieu 
thereof, 
(ii)    Heading  9902.30.12   is  deleted. 


1156 


Section 


(78)(a) 
p  ece 


ding 


"2907. 29.  ri 


2907.29.?; 


2907.29.91 


(b). 
(i 


(ii: 


('/9)(a) 
inserte 


"2908.10.0; 


"2908.10-6( 


(b). 
(i 
(ii 


(80)(a). 


2909. 19. 3C 


2909. 19. 6C 
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( continued) 


Subheadings   2907.29.20  and  2907.29.30,    the  superior   text   immediately 
subheading  2907.29.30,    and  subheading  2907.29.60  are   superseded  by: 


[Phenols;  phcfwl -alcohols:] 
[Polyphenols:] 
[Other:] 


4  4'-Biohenol 

Free 

15.4C/k9  * 

U% 

tert-ButylhydPoquinof>e 

[See  section 

Free  (A*,CA.E.1L. 

15.4f/kg  ♦ 

D  to  this 

J, NX) 

44% 

Annex] 

Other     •...-• 

[See  section 

Free  (CA,E.IL,J. 
K.MX) 

15.4</kg  * 

D  to  this 

44X" 

Annex] 

Conforming  changes: 

General  note  4(d)  is  modified  by  deleting  "2907.29.20  India"  and 

inserting  "2907.29.25  India"  in  numerical  sequence  in  lieu  thereof; 

and 

The   article   description  of  heading  9902.30.13    is  modified  by   deleting 

"2907.29.60"    and  inserting   "2907.29.90"    in  lieu   thereof. 

Subheading   2908.10.50   is   superseded  and   the   following  provisions 
in  numerical    sequence: 

[Halosenated,   sulfonated,   nitrated  or 
nitrosated  derivatives  of  phenols  or  . 

phenol -alcohols:] 

[Derivatives  containing  only  halogen...:] 


2,2-Bis(4-hydroxyphenyl)- 

1.1il.3,3,3-hexaf  liioropropane Free 


[Other:] 

Other [See  section 

D  to  this 
Annex] 


Free  (CA.E.IL.J. 
K.L.MX) 


15.4c/k9  ♦ 
62X" 


15.4«/kg  ♦ 
62X" 


Conforming  changes : 
Heading   9902.29.09    is   deleted. 

The   article   description  of  heading  9902.29.89    is  modified  by   deleting 
"2908. 10. 50''   and   inserting   "2908.10.60"    in   lieu   thereof. 

Subheading  2909.19.50   is   superseded  by: 

[Ethers,   ether- alcohols,   ether-phenols,...:] 

[Acyclic  ethers  and  their  halogenated, ...:] 
[Other:] 

"Ethers  of  polyhydric  alcohols: 
Triethylene  glycol 


dichloride 

Free 

54. 5X 

Other 

[See  section 

Free  (A*,CA,E,IL. 

54. 5X" 

D  to  this 

J.IC.MX) 

Annex] 
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Section  A.   (continued)  | 

(19)(a).   (con.); 

[Cheese  and  curd:] 

[Processed  (process)...:] 

[Other,  including  Mixtures  of  the 
above:] 

Other  (con.): 

Other  (con.): 
Other: 

Containing  cow's 
milk: 
0406.50.89  Descrit)ed  in 

additional 
U.S.  note  16 
to  this 
chapter  and 
entered 
pursuant  to 
its 
provisions....  10X 

0406.30.91  Other [See  section 

0  to  this 
Annex] 

0406.30.95  Ofei" tSee  section 

D  to  this 
Annex) 
[Blue-veined  cheese:] 

"Stilton  cheese  described  in 
additional  U.S.  note  24  to  this 
chapter  and  entered  pursuant  to  its 
provisions: 

0406.40.44  In  original  loaves [See  section 

D  to  this 
Annex] 

0406.40.48  Other CSee  section 

D  to  this 
Annex] 
[Other:] 

"Described  in  general  note  15  of 
the  tariff  schedule  and  entered 
pursuant  to  its  provisions: 

0406.40.51  In  original  loaves 15X 

0406.40.52  Other 20X 


iree  (E.IL.J) 
3X  (CA) 

See  9906.05.82- 
9906.05.84  (NX) 


Free  (E,IL,J) 
3X  (CA) 
6X  (NX) 


35X 
»1.775/kg 

35X" 


35X 


35X" 


Free  (E.IL.J.NX) 
4.5X  (CA) 

Free  (E,IL,J.NX) 
6X  (CA) 


35X 


35X 
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(84)  (a) 


'•2912.29. 


[Aldehydes,  whether  or  not  with  other...:] 
[Cyclic  aldehydes  without  other — :] 
[Other:] 
;0  3,4-Diiiiethylbenzaldehyde;  and 

p-Tolualdehyde Free 


2912.29.  iiO 


(b) 


"2912.49, 


2912.49. 


Annex   (con.) 
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Heading  2912.29.50   is   superseded  by: 


other [See  section       Free  (A*,CA,E,1L, 

0  to  this  J.K.MX) 

Annex] 


15.4«/kg  ♦ 
58X 

15.4«/kg  ♦ 
58X" 


Conforming  changes : 
(ij)  General  note  4(d)  is  modified  by  deleting  "2912.29.50  India"  and 
inserting  "2912.29.60  India"  in  numerical  sequence  in  lieu  thereof; 
and 
(iij)  Heading  9902.31.10  is  deleted. 

(85)(a)|.   Subheading  2912.49.20  is  superseded  by: 

[Aldehydes,  whether  or  not  with  other...:] 
[Aldehyde-ethers,  aldehyde-phenols...:] 
[Other:] 

[Aromatic:! 
5  p-Hydroxybenzaldehyde Free 


Other [See  section       Free  (A*,CA,E,IL, 

D  to  this  J.IC.MX) 

Annex] 


15.4«/kg  ♦ 
58X 

T5.4«/kg  ♦ 
58X" 


(b) .   Conforming  changes: 

(i)    General  note  4(d)  is  modified  by  deleting  "2912.49.20  India"  and 
.inserting  "2912.49.25  India"  in  numerical  sequence  in  lieu  thereof; 
and 
(il)  Heading  9902.30.09  is  deleted. 


(86)(a: 


"2912.50 
2912.50. 


[Aldehydes,  whether  or  not  with  other...:] 
Cyclic  polymers  of  aldehydes: 
0  Metaldehyde Free 


2912.50.  0 


(b) 


Conforming  change:   General  note  4(d)  is  modified  by  deleting 
"2912.30.00  India"  and  inserting  "2912.50.50  India"  in  numerical  sequence  in 
lieu  tlereof. 


Subheading  2912.50.00  is  superseded  by: 


40% 


Other [See  section   Free  (A*,CA,E,IL,   40%" 

D  to  this  J,L,MX) 

Amex] 
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Setftion  A.       (continued) 

(87) (a).      Subheading  2913.00.10   is  superseded  by: 

tHalogenated,  sulfonated,  nitrated  or 
nitrosated  derivatives  of  products  of 
heading  2912:] 
"Aromatic: 
2913.00.20  4-Fluoro-3-phenoxybenzaldehyde Free 


2913.00.40 


Other. 


[See  section       Free  (CA,E,IL,J, 
D  to  this  L,MX) 

Annex] 


15.4c/kg  ♦ 
77.5% 

15.4c/kg  ♦ 
77.5X" 


(b).      Conforming  changes: 

(i)    The  article  description  of  heading  9902.29.13   is  modified  by  deleting 
"2913.00.10"   and  inserting   "2913.00.40"    in  lieu   thereof;    and 
(ii)    Heading  9902.30.54   is   deleted.  '' 

88)(a).      Subheading  2914.30.00   is  superseded  by: 

Ketones  and  quinones,  whether  or  not...:] 
"2914.30  Aromatic  ketones  without  other  oxygen 

function: 
2914.30.10  7-Acetyl-1,1,3,4,4,6-hexamethyl- 

tetrahydronaphtha I ene; 
1-(2-naphthalenyl)ethanone;  and 
6-Acetyl-1,1,2,3,3,5-hexainethylindan...     Free 


15.4o/kg  ♦ 
58% 


2914.30.50 


other. 


[See  section       Free  (A*,CA,E,IL,        15.4«/k9  ♦ 


D  to  this 
Annex] 


J.K.W) 


58X" 


(b) .      Conforming  changes: 
(i)    General  note  4(d)    is  modified  by  deleting   "2914.30.00  India"    and 
inserting  "2914.30.50   India"    in  numerical   sequence   in  lieu  thereof; 
and 
(ii)    Heading  9902.30.16   is   deleted. 

(89)(a).      Subheading  2914.49.50   is  superseded  by: 

[Ketones  and  quinones,  whether  or  not...:] 
[Ketone-alcohols  and  ketone-aldehydes:] 
[Other:] 

"Other: 
2914.49.60  1,3-Oihydroxyacetone Free 


2914.49.90 


Other 4.8% 


20X 

Free  (A*,CA,E,IL,       20%" 
J.K.MX) 


(b) .      Conforming  change:      General  note  4(d)    is  modified  by  deleting 
"2914.49.50  India"   and  inserting  "2914.49.90  India"    in  numerical  sequence   in 
lieu  thereof. 


1160 


Annex  (con.) 
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Section  A.      (continued) 

(90).      ^xibheading  2914.50.20  is  superseded  by: 


[Ketones  and  quinones,  whether  or  not...:] 
[Ketone- phenols  and  ketones  with  other 
oxygen  function:] 
"AroMtic: 

5-Ben2oyl-4-hydroxy-2-«ethoxy- 
benzenesulfonic  acid Free 


2914.50.11 


29U.50.3i  I 


(91) (a) 


2914. 69. &  I 

2914.69.9)  I 

(b). 
(92)(a) 


2914.70.4  1 


2914.70. 
2914.70. 


(b) 


(i 
(ii 
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Other [See  section 

D  to  this 
Annex] 

Subheading  2914.69.50  is  superseded  by: 

[Ketones  and  qui nones,  whether  or  not...:] 
[Ouinones:] 
[Other:] 

"Other: 

1 ,4-Oihydroxyanthra- 
quinone;  and 
2-Ethylanthraquinone Free 


15.4c/kg  ♦ 
42X 

Free  (CA.E.IL.J.K)  15.4«/k9  ♦ 
6.6X  (MX)         42X> 


Other. 


[See  section   Free  (CA.E.IL.J, 
D  to  this        K.L.NX) 
Annex] 


15.4«/kg  ♦ 
42X 

15.4e/kg  ♦ 
42X" 


Conforming  change:      Headings   9902.30.18  and  9902.30.19  are  deleted. 
Subheadings  2914.70.20  and  2914.70.50  are  superseded  by: 

[Ketones  and  qui nones,  whether  or  not...:] 
[Halogenated,  sulfonated,  nitrated  or 
nitrosated  derivatives:] 
[Arcnatic:] 
"2914.70.34  Anthraquinonedisulfonic  acid, 

sodiuB  salt;  and 
4-(3,4-Dichlorophenyl)-1-  . 

tetralone Free 


Other [See  section 

D  to  this 
Annex] 
Other: 

1-Chloro-5-hexanone Free 

Other 4X 


15.4«/kg  ♦ 
42X 

Free  (CA,E,tL,J. 
K,L,Pa) 

15.4*/k9  * 
42X 

Free  (A*,CA,E,IL, 
J.K.MX) 

20X 
20X" 

Conforming  changes: 
General  note  4(d)   is  modified  by  deleting  "2914.70.50  India"  and 
inserting  "2914.70.90  India"   in  numerical   sequence   in  lieu  thereof; 
and 
Heading  9902.30.20  is  deleted. 
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Section  A.      (continued) 

(93)(a).      Subheading  2915.29.00   is   superseded  by: 

[Saturated  acyclic  aonocarboxylic  acids...:] 
[Acetic  acid  and  its  salts;  acetic 
anhydride:] 
"2915.29  Other: 

2915.29.10  C;4>ric  acetate  nonohydrate Free 

2915.29.50  Other 2.8X 


ZSX 
Free  <A*,CA,E,IL,       25X" 
J,K,NX) 


(b) .      Conforming  changes : 
(i)    General  note  4(d)    is  modified  by  deleting  "2915.29.00  India"   and 

inserting  "2915.29.50  India"    in  numerical   sequence   in  lieu  thereof; 

and 
(ii)    Heading  9902.31.08   is  deleted. 

(94)  (a).      Svibheading  2915.39.50  is  superseded  by: 

[Saturated  acyclic  Monocarboxylic  acids :] 

[Esters  of  acetic  acid:] 
[Other:] 

[Other:] 

[Other:] 

"Other: 
2915.39.60  BisCBromo- 

acetoxy)butene Free 


2915.39.90 


Other 3.7X 


25X 

Free  (A".CA,E,IL,       25X" 
J.K.W) 


(b) .      Conforming  change:      General  note  4(d)    is  modified  by  deleting 
"2915.39.50  India"   and  inserting  "2915.39.90   India"    in  numerical  sequence   in 
lieu  tiiereof. 

(95) (a).      Subheading  2916.14.00   is  superseded  by: 

[Unsaturated  acyclic  aonocarboxylic  acids,...:] 
[Unsaturated  acyclic  Monocartxixylic...:] 
"2916.14  Esters  of  aethacrylic  acid: 

2916.14.10  Oicyclopentenyloxethyl 

■ethacrylate Free 


2916.14.20 


Other 3.7X 


25X 

Free  (A*,CA,E,!L,       25X" 
J.NX) 


(b) .      Conforming  change:      General  note  4(d)    is  modified  by  deleting 
"2916.14.00  India"   and  inserting  "2916.1^.20  India"    in  nunerical  sequence   in 
lieu  thereof. 


1162 


Sectior 


(96) (a) 


-2916.20 


2916.20. 


2916.20.:  0 


"2916. 
lieu 


the 


(97) (a) 


2916.31.(5 


2916.31.  5 


(b). 


(i 
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'(continued) 


Subheading  2916.20.00  is   superseded  by: 


[Unsaturated  acyclic  monocarboxylic  acids,...:} 
Cyclanic,  cyclenic  or  cycloterpenic 
mnocarboxylic  acids,   their  aiihydrides, 
halides,  peroxides,  peroxyacids  and  their 
derivatives: 

(2,3,5,6-Tetrafluoro-4-inethyl- 
phenyl)iiethyl-{1«-3«)-(Z)-(t)- 
3-(2-chloro-3,3,3-trifluoro-1- 
propeny I - 2 , 2 - d i  methy I cycl o- 
propanecarboxylate)   (Tefluthrin) 


Free 


Other 3.7X 


Free  (A*,CA,E,1L, 
J,IC,MX) 


2SX 


25X" 


20 


Conforming  change:      General  note  4(d)    is  modified  by  deleting 
00  India"   and  inserting  "2916.20.50  India"    in  numerical   sequence   in 
reof . 

Subheading  2916.31.10  is  superseded  by: 

DJnsaturated  acyclic  monocarboxylic  acids,...:] 
[Aroaatic  mnocartwxylic  acids,...:] 

[Benzoic  acid,   its  salts  and  esters:] 
"Benzoic  acid  and  its  salts: 


p-Sulfobenzoic  acid, 

potassitn  salt Free 


Other [See  section 

D  to  this 
Annex] 


Free  (A*.CA,E,IL, 
J, MX) 


15.4«/kg  ♦ 
40X 

15.4«/kg  ♦ 
40X" 


(a) 


Conforming  changes : 
)    General  note  4(d)    is  modified  by  deleting  "2916.31.10  India"   and 
inserting  "2916.31.15  India"    in  nximerical   sequence   in  lieu  thereof; 
and 
)   Heading  9902.29.15   is  deleted. 


(98)(a).      Subheadings   2916.39.04.    2916.39.40  and  2916.39.70  are   superseded  and 
the   following  provisions   inserted  in  numerical   sequence: 

[Unsaturated  acyclic  monocarboxylic  acids,...:] 
[Aromatic  monocarboxylic  acids,...:] 
[Other:] 
•■2916.39. |3  Benzoic  anhydride; 

tert-Butyl  peroxybenzoate; 
p-Mitrobenzoyl  chloride; 
2-Nitro-m-toluic  acid;  and 

3-Nitro-o-toluic  acid [See  section 

D  to  this 
Annex] 


2916.39.  5 


Free  (CA,E,IL,J) 
S.3X  (MX) 


15.4«/kg  ♦ 
40.5X 


m-Chloroperoxybenzoic  acid Free 


15.4e/kg  ♦ 
40.5X 
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Section  A.       (continued) 

(98) (a).       (con.):  • 


2916.39.17 


"2916.39.45 


[Unsaturated  acyclic  monocarboxylic  acids,...:] 
[Aromatic  monocarboxylic  acids,...:] 
[Other:] 

2,2-Dichlorophenylacetic  acid, 
ethyl  ester;  and 
B-Toluic  acid Free 


[Other:] 

[Other:] 

Products  described 
in  additional  U.S. 
note  3  to  section  VI. 


15.4e/kg  ♦ 
57X" 


2916.39.75 


[See  section      Free  (CA,E,1L.J,K)     15.4</kg  * 
0  to  this         10. 8X  (MX)  57X 

Annex] 


Other [See  section       Free  (CA,E,IL,J,K}     15.4e/kg  ♦ 

D  to  this         2.9</kg  ♦  57X" 

Arv>exJ  14. 3X  (MX) 


(b).      Conforming  change:      Heading  9902.29.20   is  deleted. 

(99)(a).      S\ibheading  2917.19.50   is  superseded  and  the   following  provisions 
inserted  in  numerical  sequence : 

[Polycarboxylic  acids,   their  anhydrides,...:] 
[Acyclic  polycarboxylic  acids,   their...:] 

[Other:]  * 

"2917.19.35  Malonic  acid Free 

[Other:! 
"2917.19.70  Otbw 4X 


Free  (A*,CA,E,IL, 
J.K.MX) 


25X" 

25X" 


(b) .      Conforming  change:      General  note  4(d)    is  modified  by  deleting 
"2917.19.50  India"   and  inserting  "2917.19.70   India"    in  numerical   sequence   in 
lieu  thereof. 

(100) (a).      Subheadings  2917.39.10  and  2917.39.50  are  superseded  and  the 
following  provisions  inserted  in  numerical  sequence: 

[Polycarboxylic  acids,  their  anhydrides,...] 
lAroMtic  polycarboxylic  acids,  their...:] 
Wther:] 

1,2,4-Benzenetricarboxylic 
acid,   1, 2 -di anhydride 
(Triaellitic  anhydride); 
Phthalie  acid;  and 
4-Sulfo-1,S-naphthalic 

anhydride [See  section 

D  to  this 
Annex] 


"2917.39.04 


Free  (CA,E,IL,J, 
MX) 


15.4«/k8  ♦ 
37% 


2917.39.08 


Naphthalic  anhydride Free 


1S.4«/k9  ♦ 
37X 
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' 

Section 

A.       (continued) 

(100) (a 

(con.): 

r 

2917.39.1< 
-2917.39.7( 

IPolycarboxylic  acids,  their  anhydrides,...] 

tAroBBtic  polycarboxylic  acids,   their... :J 
[Other:] 

4,4'-(Hexafluoroisopropyl- 
idene}k:s(phthalic  anhydride) 

lOther:] 

lOther:] 

Other 

.     Free 

.    [See  section 
0  to  this 
Annex] 

Free  (CA,E,IL,J,L) 
16X  (NX) 

15.4«/kg  ♦ 
73X- 

15.4*/kg  * 
73X" 

(b). 

Conforming  change:      Heading  9902.30 

.22   is  dele 

sted. 

(101) (a) 
the  foil 

.      Subheadings   2918.29.10.    2918.29.40  and  2918. 
owing  provisions   inserted  in  numerical   sequence 

29.80  are   superseded  and 

"2918. 29. W 

[Carboxylic  acids  Mith  additional  oxygen...:] 
[Carboxylic  acids  with  phenol...:] 
[Other:] 

2,3-Cresotic  acid; 
2-Hydroxyben2oic  acid,  calciim 
salt; 
1-Hydroxy-2-naphthoic  acid; 
2-Hydroxy-1 -naphthoic  acid; 
1-Hydroxy-2-naphthoic  acid, 
phenyl   ester; 
*    a-Resorcylic  acid; 
TResorcylic  acid;  and 
5-Sulfosalicylic  acid 

5.8X 

Free  (CA.E.IL.J) 
4.6X  (W() 

15.4«/kg  ♦ 
40X 

• 

2918.29.08 

■-Hydroxybenzoic  acid 

Free 

15.4e/kg  ♦ 
40X 

2918.29.39 
"2918.29,65 

4,4-Bis(4-hydroxyphenyl)- 
pentanoic  acid;  and 
3,5,6-Trichlorosal icyl ic  acid 

[Other:] 

Products  described  in 
additional  U.S.  note  3  to 
section  VI 

Free 

[See  section 
0  to  this 
Annex] 

Free  (CA.E.It.J. 
K.W) 

15.4«/kg  ♦ 
57X" 

15.4«/kg  ♦ 
57X 

2918.29.75 

Other 

[See  section 
D  to  this 
Annex] 

Free  (CA,E.IL,J,K) 
2.9«/kg  ♦ 
14. 3X  (NX) 

1S.4«/k9  * 
57X" 

(b). 
(i) 

(ii) 

(iii) 

Conforming  changes : 
Headings   9902.29.21,    9902.29.90  and  9902.30.24  and  subheading 
9906.29.06  are  deleted; 

The  article   description  of  heading  9902.30.23   is  modified  by 
-2918.29.40"   and  inserting  "2918.29.65"   in  lieu  thereof; 
The   article  description  of  heading  9902.30.25   is  modified  by 
-2918.29.80"  and  inserting  "2918.29.75"   in  lieu  thereof;    and 

deleting 
deleting 

-..1  •     .;,r^- 
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Section  A.      (continued) 


(101) (b).      (con.): 

(iv)    The   article   description  of  heading   9906.29'.  07    is   deleted  and  the 

article   description   "6 -Hydroxy- 2 -naphthoic   acid    (CAS  No.    16712-64-4) 
(provided  for   in  subheading  2918.29.75)"    inserted  in  lieu  thereof. 

(102) (a).      Subheadings   2918.30.20  and  2918.30.50  are   superseded  and   the 
following  provisions   inserted   in  numerical    sequence: 

[Carboxylic  acids  with  additional   oxygen...:] 
[Carboxylic  acids  with  aldehyde  or...:] 
[Aromatic:] 
"2918.30.15  2-Chloro-4,5-difluoro-/3-oxo- 

benzenepropanoic   acid,    ethyl 
ester;   and 

Ethyl  2-keto-4-phenylbutanoate Free  15.tc/kg  ♦ 

57X" 


2918.30.25 


2918.30.70 


2918.30.90 


[Other:] 

Products  described  in 
additional   U.S.   note  3 

to  section  VI [See  section 

D  to  this 
Annex] 
Other: 

Dimethyl  acetyl    succinate; 
Oxalacetic  acid  diethyl   ester 

sodiLin  salt; 
4,4,4-Trif luoro-3-oxobutanoic 

acid,   ethyl   ester;   and 
4,4,4-Trif luoro-3-oxobutanoic 
acid,  methyl   ester Free 

Other 3.7X 


Free  (CA.E,1L,J. 
K.NX) 


15.4«/kg  ♦ 
57X 


Free   (A*.CA,E,IL, 
J,K,t..MX) 


25% 
25X" 


(b) .      Conforming  change:      General  note   4(d)    is  modified  by  deleting 
"2918.30.50   India"    and   inserting    "29f8.30.90   India"    in  numerical    sequence    in 
lieu  thereof. 

(103)(a).      Subheadings   2918.90.10,    2918.90.40   and  2918.90.45   are   superseded  and 
the    following  provisions    inserted   in  numerical   sequence: 


[Carboxylic  acids  with  additional   oxygen...:) 
[Other:] 

[Aromatic:] 
'2918.90.06  1-Hydroxy-6-octadecyloxy-2- 

naphthalenecarboxyl ic  acid; 
and 
1-Hydroxy-6-docosyloxy-2- 
naphthalenecarboxyl  ic  acid Free 


15.4c/kg  ♦ 
57X 


2918.90.14 


2-(4-Chloro-2-(nethylphor.oxy)- 

propionic  acid  and   itr.  salts Free 


15.4c/kg  ■> 
<0.5X" 
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Section  A.   (continued) 
(103) (4).   (con.): 


••2918.90.  8 


"2918.90.-3 


2918.90.-I7 


(b) 
"2918. 
lieu 


9) 


ths 


2919.00. 
2919.00. 


(b) 


(i> 


(ii 


Annex   (con.) 
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ICarboxylic  acids  with  additional  oxygen...:] 
[Other:] 

[Aromatic:] 
[Other:] 

[Pesticides:] 

4-(4-Chloro-2-«ethyl- 
phenoxy)butyric 
acid; 
p-  Ch I orophenoxyacet  i  c 
acid;  and 
2-(2,4-Dichloro- 
phenoxy)propi oni c 

acid [See  section 

D  to  this 
Annex] 
[Other:] 

Products  described  in 
additional  U.S. 

note  3  to  section  VI [See  section 

0  to  this 
Annex] 

Other [See  section 

D  to  this 
Annex] 


Free  <A*,CA,E,IL. 
J,NX) 


15.4«/k9  * 
40.  SX'^ 


FrM  (CA,E,1L,J,K)     15.4c/kg  * 
10.8X  (MX)  57X 


Free  (CA,E,IL,J,IC)     15.4«/kg  ♦ 
2.9e/k9  ♦  57X" 

14.3X  <NX)  ' 


Conforming  change:      General  note  4(d)   is  modified  by  deleting 
.10  India"   and  inserting  "2918.90.18   India"   in  numerical  sequence   in 
:reof. 


(104) (a).      Subheading  2919.00.10  is  superseded  by: 


[Phosphoric  esters  and  their  salts,...:] 
[Arooatic:] 

"Plasticizers: 

Triphenyl  phosphate Free 


Other [See  section 

D  to  this 
Annex] 


Free  <A*,CA,E,IL, 
J,NX) 


15.4C/IC9  * 
57X 

1S.4«/kg  * 
57X- 


Conforming  changes: 
General  note  4(d)  is  modified  by  deleting  "2919.00.10  India"  and 
inserting  "2919.00.25  India"  in  numerical  sequence  in  lieu  thereof; 
and 

I  Heading  9902.29.23  is  deleted. 


M^ 
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Section  A.   (continued) 

(105) (a).   Subheading  2920.10.20  is  superseded  by: 

[Esters  of  other  inorganic  acids...:] 
[Thiophosphoric  esters...:] 
[Aromatic:] 
"2920.10.30  0,0-Diethyl-0-(4-nitrophenyl) 

phosphorothioate;  and 
0,0-Dimethyl-0-(4-nitrophenyl) 
phosphorothioate Free 


2920.10.40 


Other [Sec  section 

D  to  this 
Annex] 


Free   (A'.CA.E.IL, 
J.K.MX) 


15.4e/kg  ♦ 
64. 5X 

15.4c/k9  ♦ 
64. 5X" 


(b) .      Conforming  changes : 

(i)    General  note   4(d)    is  modified  by   deleting   "2920.10.20   India"   and 
inserting   "2920.10.40   India"    in  numerical   sequence    in  lieu  thereof; 
and 
(ii)    Heading  9902.30.26   is   deleted. 

(106) (a).      Subheading   2921.19.50   is   superseded  by: 


2921.19.30 


[Amine- function  ccopounds:] 

[Acyclic  monoamines  and  their...:] 

[Other:] 

"Other: 

3-Ainino-3-«ethyl-1- 

butyne; 

2-Chloro-H,N-diriiethyl- 

' 

ethylamine 

hydrochloride; 

2-(Diethylainino}ethyl 

• 

chloride  hydrochloride; 

. 

and 

(Oinethylainino}isopropyl 

chloride  hydrochloride 

. .  Free 

30. 5X 

Other 

. .  [See  section 

Free  <A«,E,JL.J. 

30. 5X" 

D  to  this 

K.MX) 

Annex] 

2.3X  (CA> 

2921.19.60 


(b) .      Conforming  changes: 

(i)    General  note   4(d)    is  modified  by   deleting   "2921.19.50   India"   and 
inserting   "2921.19.60  India"    in  numerical   sequence    in  lieu  thereof; 
(ii)    Heading  9902.29.24   is  deleted;    and 
(iii)    The  article   description  of  subheading  9905.29.19    is  modified  by 
deleting  "2921.19.50"   and  inserting   "2921.19.60"    in   lieu  thereof. 
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Section 

(107) (a).      Subheadings   2921.30  10  and  2921.30.20  are  superseded  and  the 
following  provisions   inserted  in  numerical   sequence: 

CAinine- function  cotnpounds:] 

[Cyclanic,  cyclenic  or...:] 

[Derived  in  whole  Oi'  in  part...:] 

1,3-Bis(aniinoinethyl)cyclohexane...     Free 


"2921,30,0  5 


2921.30.13 


2921.30.3) 


(b) 
deleted 


"2921.42.1  i 


2921.42.1  t 


Federal  Register  /  Vol.  60,  No.  2  /  Wednesday.  January  4.  1995  /  Presidential  Documents 


1169 


Annex    (con. ) 
-156- 


Annex    (con.) 
-157- 


Section  A.      (continued) 
(108) (a).      (con.): 


2921.42.36 


[Amine- function  confounds:] 

[Aromatic  monoamines  and  their...:] 
[Aniline  derivatives  and...:] 


15.4«/kg  ♦ 
53.5% 


Other: 


Products  described  i.i 

additional  U.S.  note  3  to 

section  VI [See  section   Free  (CA,E,IL,J,K)  15.4t/kg  + 

D  to  this    10. 8X  (MX)  53.5% 

Annex] 


Other [See  section 

0  to  this 
Annex] 


Free  (CA,E,IL.J,K)  15.4«/kg  + 
2.9«/kg  ♦  53.5%" 

13.4%  (MX) 


Conforming  change:   Heading  9902.29.93  and  subheading  9906.29.08  are 


(108)(a).   Subheadings  2921.42.20,  2921.42.25,  2921.42.30  and  2921.42.75  are 
superse  led  and  the  following  provisions  inserted  in  numerical  sequence: 

[Amine- function  conpounds:] 

[Aromatic  monoamines  and  their...:] 

[Aniline  derivatives  and :] 

2,4,5-Trichloroaniline 


"2921.42.55 


"2921.42.65 


Free 


15.4«/kg  ♦ 
39.5% 


o-Afflinobenzenesulfonic  acid 

(Orthanilic  acid); 
6-Chloroinetanilic  acid; 
2-Chloro-5-nitroaniline; 
4-Chloro-3-nitroani line; 
2,3-Dichloroaniline; 
2,4-Dichloroaniline; 
2,5-Dichloroani I ine; 
3,5-Oichloroaniline; 
N.N-Diethylmetanilic  acid; 
N,N-Diethylmetanilic  acid, 

sodium  salt; 
2,4-Difluoroaniline; 
p-Fluoroaniline; 
N-Methylani line;  and 
n-N  i  troani I ine 


4,4-Ben2idine-2,2'-disulfonic 

acid; 

m-Chloroaniline; 

2-Chloro-4-nitroani line; 

2,5-Dichloroani I ine-4-sulfonic 

acid  and  its  monosodiup  salt; 

2,4-Dinitroaniline; 

4,4'-Methylenebis(3-chloro- 

2,6-diethylaniline}; 

4,4'-Mcthylenebis(2,6-diiso- 

propylaniline); 

o-Nitroaniline-p-sulfonic  acid, 

sodiun  salt;  and 

2,3,4-Trif luoroani line. 

Free 

15.4c/kg 
60%" 

[Other:] 

Fast  color  bases 

[See  section 

Free  (A*,CA,E.IL, 

15.4«/kg 

^ 

D  to  this 

J,MX) 

5i%" 

Annex] 

[Other:] 

Products  described  in 

additional  U.S. 

note  3  to  section  VI 

[See  section 

Free  (CA.E.IL.J, 

15.4«/kg 

■•• 

0  to  this 

K,L,MX) 

60X 

Annex] 

Other 

[See  section 

Free  (CA.E.IL.J, 

15.4c/kg 

♦ 

D  to  this 

r.L) 

60%" 

Annex] 

1 .9tA9  ♦ 
15%  (NX) 

2921.42.90 


(b) .   Conforming  changes: 

(i)  General  note  4(d)  is  modified  by  deleting  "2921.42.25  India"  and 
inserting  "2921.42.55  India"  in  numerical  sequence  in  lieu  thereof; 
(ii)  The  article  description  of  heading  9902.30.27  is  modified  by  deleting 
"2921.42.20"  and  inserting  "2921.42.18"  in  lieu  thereof; 
(iii)  The  article  description  of  heading  9902.29.25  is  modified  by  deleting 
"2921.42.25"  and  inserting  "2921.42.55"  in  lieu  thereof;  and 
(iv)  Headings  9902.30.28,  9902.30.29,  9902.30.30  and  9902.30.31  and 
subheading  9906.29.09  are  deleted. 


5.8% 


Free  (CA,E,IL,J, 
L,MX) 


13.4</kg 
39.5% 


1170 
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Section  A.   (continued) 


(109)(a).   Subheadings  2921.43.10,  2921.43.18,  2921.43.20,  the  superior  text 
immediately  preceding  subheading  2921.43.20,  and  2921.43.60  are  superseded  and 
the  folD-owing  provisions  inserted  in  numerical  sequence; 


"2921 .43.(1 


2921.43.(8 


tAiitine-ftnction  coopounds:] 

(AroMStic  Monoamines  and  their...:] 
[Toluidines  and  their...:] 

3-Chloro-o-toluidine;  and 
6-Chloro-o-toluidine 


Free 


15.4e/kg  ♦ 
39.5X 


4-Chloro-o-toluidine  anti 

hydrochloride; 
5-Chloro-o-toluidine; 
6-Chloro-2-toluidine-4-sulfonic 

acid; 
4-Chloro-a,a,a-tri  f luoro-o- 

toluidine; 
2,6-Dichloro-n-toluidine; 
N,N-Oiaethyl-p-toluidine; 
N-Ethyl-N-benzyl-w-toluidine; 

and 
M-Ethyl -o-toluidine 


5.8X 


Free  (CA.E.IL.J, 
L.W) 


1S.4c/k9  * 
39.5X 


2921 .43.1 > 


«,«,a-Trif  luoro-o-toluJdinc; 

and 
a,a,«-Trif luoro-6-chloro-m- 

toluidine 


[See  section 

Free  (A*,CA,E,IL, 

15.4«/kg  ♦ 

D  to  this 

J.L,NX) 

60X 

Annex] 

2921 .43.a 


2921 .43.0 


2921 . 43  .C) 


(b). 
(i 


2-»«ino-5-chloro-4-ethyl- 

benzenesulfonic  acid; 
2-Ainino-5-chloro-p-toluene- 

sulfontc  acid; 
p-Mitro-o-toluidine;  and 
3-(Trif luoronethyl )ani I ine 

(m-Aminobenzotri  fluoride) Free 

Other: 

Products  described  in 

additional  U.S.  note  3  to 

section  VI [See  section 

D  to  this 
Annex] 

Other [See  section 

D  to  this 
Annex] 


Free  (CA,E,IL,J) 
10. 8X  (NX) 


Free  (CA,E,IL,J) 
1.9«/kg  ♦ 
15X  iW) 


15.4«/k9  ♦ 
60X 


15-4«/kg  ♦ 
60X 


15.4«/kg  ♦ 
60X" 


(it 


Conforming  changes : 

The  article  description  of  heading  9902.30.32   is  modified  by  deleting 
"2921.43.10"   and  inserting  "2921.43.08"    in  lieu  thereof;    and 
Headings   9902.29.26  and  9902.30.33  are   deleted. 
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Section  A.      (continued) 

(110)  (a).      Subheading  2921.44.50    is    sttperseded  and   the   following  provisions 
inserted  in  nximerical  sequence: 

[Amine- function  compounds:] 

[Aromatic  nonoaniines  and  their...:] 
[Diphenylamine  and  its...:] 
"2921.44.05  4,4'-Bis{a,a-dimethylben2yl)- 

diphenylanine;  and 

N-Nitrosodiphenylamine Free  15.4G/kg  + 

60%" 
lOther:! 

"2921.44.70  Other [See  section      Free  (CA.E.IL.J)         15.4f/kg  ♦ 

D  to  this        1.9e/kg  ♦  60X" 

Annex]  15X  (MX) 

(b).      Conforming  change:      Heading  9902.29.91  and  subheadings   9905.29.15  and 
9906.29.10  are   deleted. 

(Ill) (a).      Subheadings   2921.45.30   and  2921.45.50  are   superseded  and  the 
following  provisions   inserted  in  numerical   sequence: 

[Affline-fifKtion  ccinpotnds:] 

[Aromatic  aonoaaines  and  their...:} 
[I-Naphthylanine...:] 
"2921.45.25  Mixtures  of  5-  and  8-a«ino-2- 

niphthalcnesutfonic  acid; 
2-Naphthyla«ine-6-sulfonic 
acid;  and 
o-Naphthionic  acid  (1-anino- 
2-naphtt»lenesulfonic  acid> Free  15.4«A3  ♦ 

[Other:] 
"2921.45.60  Products  described  in 

additional  U.S.  note  3  to 

section  VI [See  section      Free  (C^l.E.a.J,         15.4€/kg  ♦ 

D  to  this  K.L.MX)  60X 

AmeiG 

2921  45  90  Other [See  section      Free  (CA.E.IL.J,         15.4«/kg  ♦ 

0  to  thifi  K.L,ltt)  60X" 

Annex} 

(b) .      Conforming  changes: 

(i)   Heading  9902.30.38  and  9902.30.41  are  deleted;   and 
(ii)    The  article  descriptions   of  headings   9902.30.39.    9902.30.40  and 
9902.30.42  are  modified  by  deleting  "2921.45.50"   and  inserting 
"2921.45.90"   in  lieu  thereof. 


117: 
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Section 


k.      (continued) 


(112)(a) 
2921.49. 
sequence 


Subheadings  2921.49.20.    2921.49.30.    2921.49.35,    2921.49.38  and 
42  are  superseded  and  the  following  provisions   inserted  in  numerical 


"2921.49.15 


"2921.49.32 


"2921.49.37 


2921.49.43 


-2921 .59.« 


2921.S9.0t 


Annex   (con.) 
-160- 


Free  (A*,CA,E,IL, 
J,m) 


[Anine- function  conpounds:] 

[Aromatic  annoanines  and  their.. ft] 
[Other:] 

■-Mitro-p-toluidine Free 

[Other:] 

Fast  color  bases [See  section 

D  to  this 
Annex] 
Drugs:] 

Ant  i  depressants , 
tranquilizers  and 
other  psycho- 
therapeutic agents [See  section   Free  (CA,E,IL,J, 

D  to  this        K.MX) 
Annex] 

Other [See  section   Free  (CA,E,IL,J, 

D  to  this        K.MX) 
Annex] 


15.4«/kg  ♦ 
53X" 

15.4*/kg  ♦ 
53X" 


15.4«/kg  * 
149. 5X 


15.4t/kg  ♦ 
71. 5X" 


(b)l.   Confonning  change:   General  note  4(d)  is  modified  by  deleting 
"2921.49.20  India".  "2921.49.30  India"  and  "2921.49.38  India"  and  inserting 
"2921.491. 32  India"  in  numerical  sequence. 

(113)  (a)|.   Subheadings  2921.59.10  and  2921.59.50  are  superseded  and  the 
following  provisions  inserted  in  numerical  sequence: 

[AMine- function  coopounds:] 

[Aromatic  polyaaines  and  their...:] 
[Other:] 

1 ,8-Diaminonaphthalene 
(1,8-Naphthalenedianine) Free 


I5.4t/kg  ♦ 
39.5X 


S-Aaino-2-(p-aninoani  I  ino)- 

benzenesulfonic  acid; 
4,4'-Diamino-3-biphenylsulfonic 

acid  (3-Benzidinesulfonic  acid); 
3,3'-0inethylbenzidine 

(o-Tolidine); 
3,3'-0iiBethylbenzidine 

hydrochloride; 
Ethyl-(2-di«ethyla«inoethyl)- 

aniline; 
M-Ethyl-N,M'-di»ethyl-N'- 

phenylethylenediaaine;  and 
4,4' -Methylenebi s(2-chloro- 

aniline) 5.8X 


Free  (CA,E,IL,J, 
L.MX) 


15.4«/kg  ♦ 
39.5X 
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Section  A.       (continued) 

(113) (a).       (con.): 

[Amine- function  compounds:] 

[Aromatic  polyamines  and  their :} 

[Other:] 
2:921.59.17  4.4' -Ben2idine-2,2'-disulfon»c 

acid; 
1, 4 -Di am Jnobenzene-2- sulfonic 
acid; 
4, 4' -Methylenebi s(2,6-di ethyl - 

aniline);  and 
m-Xylenediamine Free 


"2921.59.80 


[Other:] 

Other tSee  section 

D   to  this 
Annex] 


Free  (CA.E.IL.J, 

K.L) 
1.9c/kg  ♦ 
15X  (MX) 


15.4c/kg  ♦ 
60X'' 


15.4c/kg 
60X" 


(b) .      Conforming  changes: 

(i)    The   article   description  of  heading  9902.29.31   is   modified  by   deleting 
"2921.59.10"    and  inserting   "2921.59.08"    in  lieu  thereof;    and 
(ii)    Headings    9902.29.92   and   9902.30.44   and   subheading   9906.29.11   are 
deleted. 

(114)(a).      Subheadings   2922.19.10,    2922.19.15.    2922.19.30,    2922.19.40  and 
2922.19.50  are   superseded  and   the   following  provisions    inserted   in  numerical 
sequence: 

[Oxygen- function  ami  no- compounds:] 

[Ami no-alcohols,    their  ethers  and...:] 
[Other:] 

[Aromatic:] 
[Drugs:] 
'=2922. 19. 18  other 


[See  section       Free   (CA,E,IL,J,  15.4«/kg 

D   to  this  K.MX)  45%" 

Annex] 


1174 


Section 


(114) (a  I.      (con.) 


-2922. 19.3 f 


"2922.19.6) 


2922.19.7) 


(b). 
(i 

(iib 
(iii> 

(iv 
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A.      (continued) 


[Oxygen- function  amino-coinpounds:] 

[Amino-alcohols,  their  ethers  and...:] 

tOther:] 

[Arontic:] 

[Other:! 

»l1-(2-Hydroxyethyl)- 

2-nitro-1,4- 

pheny I ened i  ami ne; 

M1,W,N4-Tris(2- 

hydroxyethyl)-2- 

ni  tro- 1 ,4-pheny lene- 

dianine; 

N1,W-DiiBethyl-Nl- 

(2-hydroKyethyl>-3- 

nitro-1,4-phenylenc- 

diaaine; 

Nl,M4-0imethyl-Nl- 

( 2, 3-di hydroxy- 

propyl  )-3-mtro-l, 4- 

pheny I ened i ami ne; 

and 

M1-(2-Mydroxyethyl)- 

3-nitro-1.4- 

phenylenedianine 

Free 

15.U/k8  ♦ 
SOX" 

[Other:] 

Products 

described  in 

additional  U.S. 

note  3  to 

section  VI 

.  [See  section 

Free  (CA,E.IL,J, 

1S.4«/k0  ♦ 

D  to  this 

K,MX) 

SOX 

Annex] 

Other 

.  [See  section 

Free  (CA,£,IL,J, 

15.4(/kg  * 

D  to  this 

K.ia) 

SOX" 

Annex] 

Conforming  changes : 

General  note  4(d)    is  modified  by  deleting  "2922.19.50  India"   and 
inserting  "2922.19.95   India"   in  numerical  sequence   in  lieu  thereof; 
Subheading  2922.19.50   is  renumbered  as   2922.19.95; 

Headings   9902.29.32,    9902.29.58,    9902.29.95,    9902.29.96   and  9902.30.45 
are  deleted;    and 
)    The  article  description  of '  heading  9902.30.21   is  modified  by  deleting 
"2922.19.50"   and  inserting  "2922.19.95"    in  lieu  thereof. 
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Section  A.       (continued) 

(115) (a).      Subheading  2922.21.20   is   superseded   and   the    following  provisions 
inserted   in  numerical   sequence: 

~~    [Oxygen- function  amino-coa^pounds:} 

[Amino-naphthots  and  other...:] 

[Aminohydroxynaphthalenesulf onic. . . :] 
"2922.21.25  1-A«ino-8-hydroxy-4,6- 

naphthalenedisulfonic  acid, 

nonosodiuR  salt Free  15.4c/kg  ♦ 

50X- 

[Other:] 
"2922.21.40  Products  described  in 

additional  U.S.  note  3  to 

section  VI [See  section   Free  (CA,E,IL,J.    15.4«/kg  ♦ 

D  to  this         L.HX)         50X" 
Amex] 

(b)  .   Conforming  change:   Heading  9902.30.46  is  deleted. 

(116) (a).   Subheadings  2922.29.25,  2922.29.35  and  2922.29.50  are  superseded  and 
the  following  provisions  inserted  in  numerical  sequence: 

[Oxygen- function  anino-ccnpounds:] 
[Amino-napMhols  and  other...:] 
(Other:] 

"m-Nitro-p-anisidine;   and 
m-Nitro-o-anisidine: 

2922.29.06  Fast  color  bases Free  15.4</kg  ♦ 

54. 5X 

2922.29.08  Other Free  15.4</kg  ♦ 

SOX 

2922.29.13  o-Aminophenol;  and 

2,2-Bis-[4-(4-aminophenoxy)- 

pheny I) propane Free  15.4«/kg  * 

SOX" 

[Other:] 

"2922.29.26  Fast  color  bases [See  section       Free  (A*,CA,E.iL  1S.4«/kg  ♦ 

D   to  this  J.L.MX)  S4.5X" 

Annex] 
[Other:] 
"2922.29.60  Products  described  in 

additional  U.S. 

note  3  to  section  VI [See  section   Free  (CA,E, IL, J.K)  15.4</kg  ♦ 

D  to  this    10. 8X  (P«)  SOX 

Annex) 

2922  29   80  Other tSee  section   Free  (CA.E.IL.J.    15.4</kg  ♦ 

D  to  this         K.L.KX)        SOX" 
Annex] 

(b) .   Conforming  changes: 

(i)  General  note  4(d)  is  modified  by  deleting  "2922.29.25  India"  and 

inserting  "2922.29.26  India"  in  numerical  sequence  in  lieu  thereof; 
(ii)  Headings  9902.29.36  and  9902.29.37  are  deleted; 


1176 


Section  A.   (continued) 


0) 


(116) 
(ii 


(i^ 


(117)( 

to 


[).   Subheadings  2922.30.18  and  2922.30.35  are  superseded  and  the 
llowijng  provisions  inserted  in  numerical  sequence: 

[Oxygen- function  amino-coopounds:] 

[Ainino-aldehydes,   amino-ketones...:] 
[Aroaatic:] 
"2922.30.(15  1-A«ino-2,4-dibron»anthra- 

quinone;  and 
2-Amino-5-chlorobenzophenone..., 


2922.30.1 r 


"2922.30.4 


(b). 

(i: 

(ii: 
(iii: 

(iv: 


(118)(a^ 
superse 


"2922.49.05 


"2922.49.27 
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(con. ) : 
)  The  article  description  of  heading  9902.29.39  is  modified  by  deleting 

"2922.29.25  or  2922.29.50"  and  inserting  "2922.29.26  or  2922.29.80"  in 

lieu  thereof;  and 
)  The  article  description  of  heading  9902.30.51  is  modified  by  deleting 

"2922.29.50"  and  inserting  "2922.29.80"  in  lieu  thereof. 


1 -Ami  noanthraqui none. 


Free 


[Sec  section 
D  to  this 
Annex] 


Free  (A*,CA,E,IL, 

J) 
2,9«/lc9  ♦ 
12. 4X  (MX) 


1S.4«/kg  ♦ 
SOX 

15.4«/kg  ♦ 
50%" 


(Other:] 

Other. 


15.4t/kg  ♦ 
SOX" 


ISee  section       Free  (CA.E.IL.J, 

D  to  this  IC,L) 

Annex]  2.9«/kg  ♦ 

12.4X  (MX) 

Conforming  changes : 
General  note  4(d)    is  modified  by  deleting   "2922.30.18   India"   and 
inserting   "2922.30.17   India"    in  numerical   sequence; 
Headings   9902.29.43   and  9902.29.44  are   deleted; 

The   article  description  of  heading  9902.30.52   is  modified  by  deleting 
"2922.30.35"   and  inserting   "2922.30.45"   in  lieu  thereof;    and 
The   article  description  of  heading  9906.29.12   is  modified  by  deleting 
the   article  description  and  inserting  "1 ,4-Diamino-2 , 3- 
dihydroanthraquinone    (CAS  No.    81-63-0)    (provided  for 'in  subheading 
2922.30.45)-    in  lieu   thereof.  ^ 


ced 


Subheadings  2922.49.15,  2922.49.25,  2922.49.35  and  2922.49.50  are 
and  the  following  provisions  inserted  in  numerical  sequence: 


[Oxygen- function  amino-conpounds:] 

[Amino-acids  and  their  esters,  other...:] 
[Other:] 

[Aromatic:] 

(R ) -a- Ami  nobenzeneacet  i  c 
acid 


[Other:] 

Drugs. 


Free 


[See  section       Free  (CA,E,1L,J, 
D  to  this  K) 

Annex]  5.6X  (MX) 


15.4«/kg  ♦ 
SOX" 

15.4c/kg  ♦ 
45X" 
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Section  A.      (continued) 

(118) (a).      (con.): 

[Oxygen- function  ami no- compounds:] 

[Amino-acids  and  their  esters,  other...:] 
[Other:] 

[Aromatic:] 
[Other:] 

[Other:] 

"2922.49.37  Other [See  section   Free  (CA,E,IL,J,    15.4«/kg  ♦ 

D  to  this         r.MX)         SOX" 
Annex] 
[Other:] 

"Other: 
2922.49.60  3-Aminocrotonic  acid, 

methyl  ester;  and 
(R)-a-Amino-1,4-cyclo- 
hexadi ene- 1 -acet ic 
acid Free  25X 

2922.49.80  Other 3.7X         Free  (A»,CA,E.IL.   25X" 

J,K,ta) 

(b) .      Conforming  changes: 
(i)    General  note  4(d)    is  modified  by  deleting   "2922.49.15   India"   and 
"2922.49.50   India"   and  inserting   "2922.49.80    India'    in  numerical 
sequence ;    and 
(ii)    Heading  9902.30.49   is  deleted. 

(119)(a).      Subheadings   2922.50.05,    2922.50.16   and  2922.50.30  are   superseded  and 
the   following  provisions   inserted  in  numerical   sequence: 

[Oxygen- function  amino-compounds:) 
[Anino-alcohol-phenols, . . . :] 
tArcmatic:] 
"2922.50.07  3,4-Dia(«inophenetole  dihydrogen 

sulfate; 
2-Nitro-5- [(2,3-dihydroxy)- 
propoxy] -N-aethylani I ine; 
2-»litro-5-(2-hydroxyethoxy)-»l- 
nethylaniline; 
4-(2-Hydroethoxy)-1-3- 
ph eny I ened i am i  ne 
dihydrochloride; 
3-Methoxy-4- ((2-hydr'oxyethyl  )- 
amino] ni trobenzene; 
4- [(2-Hydroxyethyl )afflino] -3- 
nitrophenol; 

2-(N-Benzyl-M-tert-butylamino)- 
4' -hydroxy-3' -hydromethyl - 
acetophenone  hydrochloride;   and 
(R)-o-Amino-4-hydroxybenzene- 

acetic  acid Free  15.4c/kg  ♦ 

50%" 


1177 
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Section 

i.       (continued) 

" 

(llS)(a) 

(con.): 
[Oxygen- funct i on  amino-conpounds:] 

(Amino-alcohol -phenols, ...:] 

• 

[Aromatic:] 

[Other:! 

[Drugs:] 

[Other:] 

"2922.50.14 

Cardiovascular 

f                         drugs [See  section 

Free  (CA,E,IL,J,          IS.Ac/kg  + 

0  to  this 

K,MX)                      65%" 

Annex] 

[Other:] 

■2922.50.35 

Products  described  in 
additional  U.S.   note  3 

to  section  VI [See  section 

Free  (CA.E.IL.J,         15.4«/kg  ♦ 

0  to  this 

K)                         SOX" 

Annex] 

10.8X  (MX) 

(b). 

;onf orming  changes : 

(i) 

General  note   4(d)    is   modified  by   deleting   "2922.50.05    India";    and 

(ii) 

Headings   9902.29.45   and  9902.29.46   and  subheading   9906.29.13   are 

deleted. 

(120) (a) 

Subheading   2923.20.00    is   superseded  by: 
[Quaternary  amnoniun  salts  and  hydroxides;...:] 

"2923.20 

Lecithins  and  other  phosphoaminolipids: 

2925.20.10 

Purified  egg  phospholipids, 
phanaaceutical  grade  meeting 
requirements  of  the  U.S.   Food  and 
Drug  Ackiini  strati  on,   for  use  in 

intravenous  fat  emulsion Free 

16.5«/kg  ♦ 

30% 

2923.20.20 

Other 5X 

Free  (A*,E.IL,J,         33.4X" 

K,HX) 
1.5X  (CA) 

(b) 

Conforming  change:      General  note  4(d)    is  modified  by  deleting 

"2923.20 

00   India"    and   inserting   "2923.20.20   India"    in 

numerical   sequence    in 

lieu   the 

:eof. 

(121). 

lubheading   2924.10.50    is    superseded  by: 

[Carboxyanti de- funct  i  on  compounds ;...: ] 

[Acyclic  amides  (including  acyclic — :] 
"Other: 

2924.10.40 

2,2-Dibromonitri  lopropionamide Free 

30. 5X 

292^.10. 80 

Other [See  section 

Free  (E.IL..i,K)          30.5X" 

0  to  this 

2.3X  (CA) 

Annex] 

4.7%  (HX) 
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Section  A.       (continued) 

(122) (a).      Subheadings   2924.21.10  and  2924.21.15  are  superseded  by: 

[Carboxyaonde- funct  ion  coopounds ;...:] 

[Cyclic  aoudes  (including  cyclic...:] 

[Ureines  and  their  derivatives;...:] 
[Aromatic:] 

[Pesticides:] 
"2924.21.04  3-(p-Chlorophenyl)- 

1,1-dimethylurea 

(Monuron) [See  section   Free  (A*,CA,e,Jt.   15.4«/kg  ♦ 

D  to  this         J,MK)         40. 5X 
Annex] 

2924.21.08  1, 1 -Dimethyl -3- 

(«,a,a-tri-fiuoro-»- 
tolyi)urea 

(Fluometuron) free  15.4t/kg  ♦ 

40. 5X 

2924.21.12  1-(2-«ethylcyclo- 

hexy I) -3- phenyl urea Free  15.4c/kg  ♦ 

48. 5X 

2924.21.16  Other [See  section      free  t*«,CA,E,IL.       15.4«/kg  ♦ 

D  to  this  JJtKi  48.5X" 

Annex] 

(b) .   Conforming  change:   General  note  4(d)  is  modified  by  deleting 
"2924.21.10  India"  and  "2924.21.15  India"  and  by  inserting  *2924.21.04  Indiui" 
and  "2924.21.16  India"  in  numerical  sequence  in  lieu  thereof. 
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> 

Section  i 

(continued) 

(123)(a) 

Subheadings   2924.29.02,    2924.29.04,    2924.29.07,    2924.29.09, 

2924.29. 

3.    2924.29.14,    2924.29.19,    2924.29. 

25,    2924.29.39,    2924.29.44 

t 

2924. 29. i 

5   and   2924.29.50   are    superseded  and 

the   following  provisions 

inserted 

i     numsr 

cal   sequence: 

[Carboxyamide-function  cotnpounds; ...:] 

[Cyclic  amides  (including  cyclic...:] 
[Other:] 

[Aromatic:] 

"292/>.29.01 

p-Acetanisidide; 

p-Acetoacetotoluidido; 

4'-Ajnino-N-methyt- 

acetanilide; 
2,5-Dimethoxyacetanilide; 

and 
H-(7-Hydroxy-1-naphthyl)- 

"»w 

acetamide 

Free 

15.4c/kg  + 

« 

59.5% 

2924.29.03 

3.5-Dinitro-o-tolua(ride 

.      Free 

15.4c/kg  * 
47.5% 

2924.29.(0 

Acetanilide; 
N-Acetylsulfanilyl 

chloride; 
Aspartame;   and 
2-Methoxy- 5  - acet  ami  no- 

M,N-bis(2-acetoxyethyl)- 

ani I ine 

.    [See  section       Free  (A'.CA.E.IL, 

15.4c/kg  * 

D  to  this                      J,K,KX) 

58% 

Annex] 

2924.29.23 

4-Aininoacetanilide; 

2.2'-Oxainidobis[ethyl-3- 
(3,5-di-tert-butyl-4- 
hydroxypheny I )propi  onate] ; 

Acetoacetsulfanilic  acid, 
potass i cm  salt;   and 

M-(2,3-Dihydroxypropyl)-5- 
[N-(2,3-di-hydroxypropyl)- 
acetainido-N'-(2-hydroxy- 

• 

cthyl)-2,4,6-triiodoiso- 

- 

phthalamide 

Free 

15.4c/kg  * 
5SA 

2924.29.26 

3-Antinoineth.oxybenzani  I  ide. . . 

Free 

15.4c/kg  ♦ 

• 

54.5% 

2924.29.28 

N-  [[(4-chlorophenyl)a(i!ino]  - 
carbonyl]-2,6-dif luoro- 
benzamide;   and 

3,5-Dichloro-N-(1.1-di- 
nethyl-2-propynyl)benr- 

ainide  (Pronamidc) 

Free 

15.4c/l:3  * 
64.5% 

1 
•J 

i 

\           • 

i 

\ 
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Section  A.       (continued) 
(123) (a).      (con.): 


Annex   (con  ) 
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CCarboxyamide- function  conpounds ;...:] 

[Cyclic  amides  (including  cyclic...:] 
[Other:] 

[Aromatic:] 
2924.29.31  4-Acetanido-2-afflinophenol; 

p-Acetaminobenzaldehyde; 

Acetoacetbenzy I ami de; 

Acetoacet-5-chloro-2- 
toluidide; 

p- Acetoacetophenet  i  di  de; 

ll-Acetyl-2,6-xylidine 
(N-Acetyl-2,6-diinethyl- 
aniline); 

p-Afliinobenzoic  acid 
isooctylamide; 

p- Ami nobenzoy I  ami no- 
naphtha  I  enesu  If  on  ic  acid; 

3-Anino-4-chlorobenzafflide; 

2-Amino-4-chlorobenzamide; 

4-Affiinohippuric  acid; 

p-Afliinophenylurethane; 

1-Benzamido-4-chloroanthra- 
quinone; 

1-Benzaaido-5-chloro* 
anthraquinone; 

Benzanilide; 

4'-Chloroacetoacetanilide; 

3-(N,M-0ihydroxyethyl- 
afflino)benzani I ide; 

2,5-Dihydroxy-M-{2-hydroxy- 
ethy I )benzami  de; 

Gentisamide; 

N,N'-Hexamethylenebis- 
(3,5-di-tert-butyl-4- 
hydroxyhydroc i nnamami de); 

2-(»-Hydroxyanilino)acet- 
amide; 

Nitra  acid  amide  (1-Aaino- 
9,10-dihydro-»l-(3-methoxy- 
propyl )-4-ni tro-9, 10- 
dioxo-2-anthramide); 

Phenacetin,  technical;  and 

^-Resorcylamide 


i 


5.8X 


Free  (CA.E.IL.J, 
♦«) 


15.4«/kg  ♦ 
39.5% 
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(123)(a) 


2924.29.33 


292^.29.36. 


"2924. 29.  a; 


2924.29.5; 


"2924.29,6; 


"2924.29. 7( 


2924.29.7 


Annex   (con.) 
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i.      (continued) 

(con. ) : 

[Carboxyamide- function  caipounds;.. .:] 

[Cyclic  amides  (including  cyclic...:] 
[Other:] 

LAromatic:] 

Naphthol  AS  and  derivatives: 
3- Hydroxy- 2- 

naphthani lide; 
3-Hydroxy-2-naphtho- 
o-toluidide; 
3-Hydroxy-2-naphtho- 
o-anisidine; 
3-Hydroxy-2-naphtho- 

o-phenetidide; 
3-Hydroxy-2-naphtho- 
4-chloro-2,5- 
di  methoxyan  i I i  de ; 
3-Hydroxy-3'-nitro-2- 

naphthanilide;  and 
N,N'-Bis(acetoacetyt- 
0-toluidine) 


Other. 


Free 


[See  section 
0  to  this 
Annex] 


[See  section 
D  to  this 
Annex] 


Fast  color  bases [See  section 

D  to  this 
Annex] 

[Drjgs:} 

Other [See  section 

0  to  this 


[Other:] 

[Pesticides:] 
Other.., 


Annex! 


[Other:] 

[Other:] 

Products 
described  in 
additional 
U.S.  note  3 
to  section 
VI 


Other. 


[See  section 
D  to  this 
Annex] 

[See  section 
0  to  this 
Annex] 
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Section  A.   (continued) 


(123)(a).   (con.) 


<»924.29.80 


[Carboxyanide- function  conpounds, ■...:] 

[Cyclic  amides  (including  cyclic...:] 
[Other:] 

[Aromatic:] 

[Other:] 
Other: 

2,2-Oimethylcyclopropyl- 
carboxami  de 


2924.29.90 


Other. 


Free 

[See  section 
D  to  this 
Annex] 


Free  (A'.CA.E.IL, 
J.K.WO 


30.5X 


30. 5X" 


(b) .      Conforming  changes: 

(i)    General  note  4(d)    is  modified  by  deleting  "2924.29.02   India 
"2924.29.04  India",    "2924.29.07   India",    "2924.29.13   India", 

"2924.29.15   India' 


15.4c/kg  ♦ 
60X 

Free  (A«,CA.E,IL,        15.4c/kg  •» 
J, MX)  60X" 


Free  <A*,CA,E,IL,       15.4«/kg  ♦ 
J.MX)  64. 5X 


Free  (A*,CA,E,1L,       15.4«/kg  ♦ 
J.L.MX)  54. 5X" 


Free  (A*,CA,E,IL,   15.4</kg  ♦ 
J.IC.MX)       47.5X" 


"2924.29.14  India" 

"2924.29.25  India" 

"2924.29.42  India" 

"2924.29.10  India" 

"2924.29.46  India" 

"2924.29.65  India"  and 


"2924.29.19  India", 

"2924.29.35  India",  "2924.29.39  India". 

and  "2924.29.50  India"  and  inserting 

"2924.29.36  India",  "2924.29.41  India", 

"2924.29.52  India",  "2924.29.62  India". 

2924,29.90   India"    in  numerical   sequence; 


(ii)    Subheadings   2924.29.11,    2924.29.15,    2924.29.35   and  2924.29.42   are 
renumbered  as   2924.29.20.    2924.29.41,    2924.29.57   and  2924.29.65, 
respectively;    and 
(iii)    Headings   9902.29.51,    9902.29.52,    9902.29.53,    9902.29.54,    9902.29.97, 
9902.30.59,    9902.30.60,    9902.30.62,    9902.30.63,    9902.30.64. 
9902.30.65,    9902.30.66,    9902.30.67   and  9902.30.68   and  subheadings 
9906.29,15   and  9906.29.16  are   deleted. 


Free  (CA.E.IL.J.K,     15.4«/k9  ♦ 

L)  58X 

8.1X  (MX) 

Free  (CA.E.IL.J.K,     15.4«/kg  ♦ 

L)  58X 

2.9c/kg  ♦ 
14. 4X  (MX) 
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Section 

(124)(a 
follow! 


owing 


•2925.19.3  1 


2925.19.4  1 


2925.19.71 


2925.19.9) 


(b) 


-2925.20.6) 


2925.20. 
2925.20. 
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(continued) 


Subheadings   2925.19.20  and  2925.19.50  are  superseded  and  the 
provisions    inserted   in  numerical    sequence: 


[Carboxyimide-fLrKtion  compounds...:] 

[Imides  and  their  derivatives;...:] 
[Other:] 

[Aromatic:] 

Bis(o-tolyl )carbodi imide; 

and 
2,2',6,6'-Tetraisopropyl- 


diphenylcarbodi imide 

...  Free 

15.Ac/kg  * 
61X 

Other  

. . .  [See  section 

Free  (CA.E.IL.J, 
K.L) 

15.4c/kg  ♦ 

D  to  this 

61% 

Annex] 

12X  (MX) 

Other: 


N-Chlorosuccinitnide;   and 
N, M' -Ethyl enebis(5,6-di - 

bromo-2,3-norbornane- 

dicarboximide Free 

Other 3.7X 


Free  (A*,CA,E,IL, 
J.K.L.HX) 


25X 

25X" 


Conforming  changes: 
(i      General  note  4(d)    is  modified  by  deleting   "2925.19.50   India"   and 
inserting   "2925.19.90  India"   in  numerical   sequence   in  lieu  thereof; 
and 
(ii)    The   article   description  of  heading  9902.29.73   is  modified  by  deleting 
"2925.19.20"   and  inserting   "2925.19.40"    in  lieu  thereof. 

(125) (a|.      Subheadings   2925.20.15,    2925.20.40  and  2925.20.50  are   superseded  and 
the   following  provisions   inserted  in  numerical   sequence: 

tCarboxyiraide-function  compounds...:] 
tlmines  and  their  derivatives;...:] 
[Aromatic:] 
"2925. 20. 1&  M.N'-Oiphenylguanidine; 

3-Dimethylaminomethylene- 

iminophenol   hydrochloride; 
1,3-Di-o-tolyguanidine; 
M.N-Dimethyl-N'- [3- [[(methyl- 
amino)carbonyl]oxy]  phenyl] 
methanimidamide  monohydro- 
chloride Free 


7D 
«3 


[Other:] 

Other [See  sect  i  on 

D  to  this 
Annex] 
Other: 

letramethylguanidine Free 

Other 3.7X 


15.4c/kg  ♦ 
61%" 

Free  (CA.E.IL.J, 
K.HX) 

15.6c/kg  ♦ 
61% 

Free  (A»,CA,E,IL, 
J, MX) 

25X 
25X" 
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Section  A.   (continued) 

(125) (b).   Conforming  changes: 

(i)  General  note  4(d)  is  modified  by  deleting  "2925.20.15  India"  and 
"2925.20.50  India"  and  inserting  "2925.20.90  India"  in  numerical 
sequence ;  and 
(ii)  Heading  9902.29.56  is  deleted. 

(126)(a).   Subheadings  2926.90.04,  2926.90.27  and  2926.90.48  are  superseded  and 
the  following  provisions  inserted  in  numerical  sequence: 

[Nitrile-function  compounds:] 
[Other:] 

[Aromatic:] 

"2926.90,01  2-Cyano-4-nitroaniline Free  15.4c/kg  ♦ 

41% 

2926.90.05  2-Amino-4-chloroben2onitri  le 

(5-Chloro-2-cyanoaniline); 
2-A«ino-5-chlorobenzonitri  le; 
4-Amino-2-chlorobenzonitri  le; 
(Cyanoethyl  Xhydroxyethyl  )-m- 
toluidine; 
p-Cyanophenyl  acetate; 
Phthalonitrile;  and 
Tetrachloro-3-cyanobenzoic 

acid,  methyl  ester [See  section   Free  (CA.E.IL.J)    15.4c/kg  ♦ 

0  to  this    4X  (MX)  41X 

Annex] 
Oichlorobenzonitriles: 

2926.90.11  2,6-Dichlorobenzonitrile Free  15.4e/k9  ♦ 

41X 

2926.90.12  Other [See  section   Free  (CA.E.IL.J)    15.4s/kg  ♦ 

D  to  this    4X  (MX)  41Z 

Annex) 

2926.90.16  t1a(S*),3a(Z)]-(t)-Cyano(3- 

phenoxyphenyl )fflethyl  3-(2- 
chloro-3.3,3-trif luoro-1- 
propenyl  )-2.2-diaethylcyclo- 

propanecarboxylate Free  15.4«/kg  ♦ 

64. 5X 

2926.90,19  N.II-Bis(2-cyanoethyl)aniline; 

and 

2.6-Dif  luorobenzonitrile Free  '  15.4c/kg  ♦ 

65. 5X- 
[Other:] 

[Pesticides:] 

"2926.90,30  Other [See  section   Free  (A'.CA.E.IL.   15.4«/kg  ♦ 

D  to  this        J. MX)         64. SX" 
Annex] 
[Other:] 

"2926.90,47  Other [See  section   Free  (CA.E.IL.J.    15.4«/kg  ♦ 

D  to  this        K.L.KX)         65.5X" 
Annex] 
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Section 

(126)(b) 
(i) 


Conforming  changes: 
General  note  4(d)  is  modified  by  deleting  "2926.90.27  India"  and 
inserting  "2926.90.30  India"  in  nximerical  sequence  in  lieu  thereof; 

and 

Headings  9902.29.57  and  9902.30.69  and  subheading  9906.29.17  are 

deleted. 

(127) (a).      Subheadings   2927.00.10   and  2927.00.20   are   superseded   and   the 
following  provisions    inserted  in  nvunerical   sequence: 


(ii) 


"2927.00.03 


2927.00.06 


2927.00.18 


"2927.00.25 


(b) 
"2927. Oq 
lieu  th 


(128) 
insertec 

"2928.00.15 
"2928.00.2? 


Annex   (con.) 
-174- 


( continued) 


IDiazo-,  azo-  or  azoxy- compounds:] 

4-Afflinoazobenzenedisulfonic  acid, 

mnosodicm  salt free 


p-Aniinoazobenzenedisulfonic  acid;   and 
Diazoaminobenzene  (1,3-Diphenyltriazene) S.8X 


1-Maphthalenesulfooic  acid,  6-diazo-5,6- 

dihydro-5-oxo-, ester  with  phenyl<2,3,4- 

trihydroxyphenyl  )tiethanone; 
1-Naphthalenesulfonic  acid,  3-diazo-3,4- 

dihydro-4-oxo-,ar'-(1-iiiethylethyl)- 

[1,1'-bi phenyl] -4-yl  ester; 
1-Naphthalenesulfonic  acid,  6-diazo-5,6- 

dihydro-5-oxo-,(oetahydro-4,7-methano- 

1H-indene-2,5-diyl>bis(methylene)  ester; 

and 
1-Maphthalenesulfonic  acid,  6-diazo-5,6- 

dihydro-5-oxo-,4-benzoyl-1,2,3-ben2ene- 

triyl  ester Free 

tOther:] 

Photographic  chemicals [See  section 

0   to  this 
Annex] 


Free  (CA.E.IL.J. 
L,MX) 


15.4«/kg 
40. 5X 


15.4«/l(g 
40.5X 


Free  (A*,CA.E,IL, 
J, NX) 


15.4C/k9  » 

SOX" 

15.4«/l(g  ♦ 
SOX" 


ere 


Conforming  change:      General  note  4(d)    is  modified  by  deleting 
20   India"   and  inserting  "2927.00.25   India"    in  numerical   sequence   in 
of. 


Subheading  2928.00.20   is   superseded  and  the   following  provisions 
in  numerical   sequence : 


[Organic  derivatives  of  hydrazine  or...:] 

Phenyl  hydrazine Free 

[Other:] 

Aromatic i [See  section       Free  <CA,E,It,J, 

D   to  this  K,L.MX> 

Annex] 


15.4C/kg  + 
43.5X" 

15.4«/k9  ♦ 
43. 5X" 
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Section  A.      (continued) 

(129)(a).      Subheadings   2929.10,40  and  2929.10.60  are   superseded  and  the 
following  provisions   inserted  in  numerical  sequence; 

[Conpounds  with  other  nitrogen  function:] 
CIsocyanates:] 
"2929.10.27  N-Butylisocyanate  (NBI); 

Cyclohexyl   isocyanate; 
1 - I »ocyan8to-3- ( tr i f luorowethyl )- 
benzene; 
1,S-Haphthalene  di i socyanate;  and 

Octadecyl  isocyanate Free  15.4«/kg  * 

52X 

2929.10.35  1,6-Hexamethylene  diisocyanate [See  section   Free  (CA,E,IL,J)    1S.4«/kg  ♦ 

D  to  this    4.7X  (MX)  52X" 

Annex] 
(Other:]  k 

"2929.10.55  Products  described  in  ' 

additional  U.S.  note  3  to 

section  VI [See  section  fnt   (CA,E,It,J.    15.4«/k9  ♦ 

D  to  this        MX)  52X 

Annex] 

2929.10.80  Other [See  section   Free  (CA.E.IL.J)    15.4«/kg  ♦ 

D  to  this    1.7«/kf  ♦  SZX" 

Amex]       9.7X  (W) 

(b) .   Conforming  changes: 

(i)  The  article  description  of  heading  9902.29.59  is  Bodifled  by  deleting 
"2929.10.40"  and  inserting  "2929.10.55"  in  lieu  thereof;  and 
(ii)  Headings  9902.30.07,  9902.30.70  and  9902.30.71  and  subheading 
9906.29.18  are  deleted. 

(130)(a).   Subheading  2929.90,10,  the  superior  text  Inmediately  preceding 
subheading  2929.90.10  and  subheadings  2929.90.20  and  2929.90.50  are  superseded 
and  the  following  provisions  inserted  in  numerical  sequence: 

[Conpotxxis  with  other  nitrogen  function:] 
[Other:] 
"2929.90.05  2,2'-Bis(4-cyanatophenyl)- 

1 , 1 . 1 ,3,3,3-hexaf luoropropane; 
2.2-Bis(4-cyanatophenyl)propane; 
1,1-Ethylidenebis(phenyl-4-cyanate); 
4.4'-Nethylenebis(Z,6-dinethyt- 
phenylcyanate);  and 
1.3-Micnylenebis(1-«ethylethyl- 
ideneb{t)cyanic  8cid,1,4-phenylene 

ester Free  15.4«/kg  ♦ 

52X 


11R8 


1 


Section 
(130)(a) 


2929.90.15 


Annex   (con.) 
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\.      (continued) 

(con.): 

[Compounds  with  other  nitrogen  function:] 
[Other:] 

Other: 

Aromatic: 

Products  described  in 

additional  U.S.   note  3  to 

section  VI [See  section       Free  (CA,E, IL, J, 


2929.90.20 
2929.90.50 

(b). 
(131)(a) 

2930.20.70 
2930.20.90 
(b). 

(i) 

(ii) 
(132)(a) 


••2930.30 
2930.30.30 

2930.30.60 


ederal  Register  7  Vol.  60,  No.  2  /  Wednesday,  January  4.  1995  /  Presidential  Documents 


0  to  this 
Annex] 


K.HX) 


Other [See  section   Free  (CA.E.IL.J, 


D  to  this 
Annex] 


K.MX) 


15.4«/kg  ♦ 
52X 


15.4e/k9  ♦ 
52X 


Other [See  section   Free  (A*,CA,E,IL,   30. 5X" 


D  to  this 
Annex] 


J.K.MX) 


Conforming  change:   Headings  9902.30.72  and  9902.30.73  are  deleted. 

Subheading  2930.20.50  is  superseded  by: 

[Organo- sulfur  conpounds:] 

[Thiocarbamates  and  dithiocarbamates:] 
•KJther: 

S-(2,3,3'-trichloroaUyl)- 
diisopropylthiocarbatnate Free 


Other 3.7X 


25X 

Free   (A*,CA.E,IL,        25V' 
J.K.MX) 


Conforming  changes: 

General  note  4(d)    is  modified  by  deleting   "2930.20.50   India"   and 

inserting   "2930.20.90  India"    in  numerical   sequence    in   lieu  thereof; 

and 

Heading  9902.29.60  is  deleted. 

Subheading  2930.30.00  is  superseded  by: 

[Organo- sulfur  conpounds:] 

Thiuram  mono-,   di-   or  tetrasulf ides: 

Tetramethylthiuram  monosulfide Free 


Other 3 .7X 


25% 

Free  (A*.CA,E,IL.        25X" 
J.tC.MX) 


(b) .      Conforming  change:      General  note  4(d)    is  modified  by  deleting 
■2930.30  00   India"   and   inserting   "2930.30.60   India"    in  numerical   sequence   in 
lieu   thereof. 
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Section  A.   (continued) 

(133) (a).   Subheadings  2930.90.28,  2930.90.40  and  2930.90.50  are  superseded  and 
the  following  provisions  inserted  in  numerical  sequence: 

tOrgano-sulfur  coopounds:] 
[Other:] 

tAromatic:] 
[Other:] 
"2930.90.26  3-(4'-Ai»inobenzamido)-  , 

phenyl -^-hydroxyethy I  - 
sulfone; 
2-[(4-A»inophenyl)-  '  _ 

sul f onyl] ethanol , 
hydrogen  sulfate  ester; 
D  i  phenyl th  i  ourea ; 
ll,li'-(0ithiodi-2,1- 
pheny I ene)bi sbenzami de; 
Pentachlorothiophenol;  and 

4,4'-Thiodiphenyl  cyanate Free  15.4</kg  ♦ 

40. 5X 

2930.90.29  Other [See  section   Free  (CA,E,1L,J,    15.4c/kg  ♦ 

0  to  this        r.L.MX)      40.5X" 
Annex] 
[Other:] 

[Pesticides:] 
"Other: 
2930.90.42  0,0-Diinethyl-S-«ethyl- 

*  carbamoylmethyl 

phosphorodithioate; 
and 
Malathion Free  30. 5X 

2930.90.4/  other [See  section   Free  (A*,CA,E,IL.   30. 5X" 

D  to  this        J,m) 
Annex] 
[Other:] 

"Other: 
2930.90.70  Oibutylthiourea;  and 

d^-Hydroxy  analog  of 
dt^-methionine Free  25X 

2930.90.90  Other 3.7X        Free  (A«,CA,E,IL,   25X- 

J.K.L.MX) 

(b).   Conforming  changes: 

(i)  General  note  4(d)  is  modified  by  deleting  "2930.90.40  India"  and 

"2930.90.50  India"  and  inserting  "2930.90.44  India"  and  "2930.90.90 
India"  in  numerical  sequence  in  lieu  thereof;  and 
(ii)  Headings  9902.29.61,  9902.30.74,  9902.30.75  and  9902.30.76  are 
deleted. 


1189 


1190 


Section 

(134) (a 
foil 


OWl  Ig 


).      Subheadings   2931.00.40  and  2931.00.50  are   superseded  and   the 
provisions    inserted  in  numerical   sequence: 


"2931. 00. C 5 


"2931.00.6  3 


2931.00.7  3 


2931.00.9) 


(b). 
(i 


(ii 


(135)(a 
superse 


"2932.90.01 


2932.90.06 


2932.90.51 
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(continued) 


(ether  organo- inorganic  cotnpounds:] 
[Aromatic:] 

Diphenyldichlorosi lane;   and 

Phenyl trichlorosi  lane Free 

[Other:] 

[Other:] 

[Other:] 

Other [See  sect  i  on 

D   to  this 
Annex] 
Other: 

N,N'-Bis(trimethylsilyl)urea; 
3- ( Hydroxymethy  I  phosph  i  ny I ) - 1 - 
propanoic  acid,   2-hydroxyethyl 
ester;   and 
2-Phosphonolxitane- 1,2, 4- tri- 
carboxylic and  its  sodiun  salts Free 

Other 3.7X 


15.4c/kg  ♦ 
68.5%" 


Free  (CA,E,IL,J,K)      15.4«/kg  ♦ 


U.1X  (MX) 


68.SX 


Free  (A*,CA,E,IL, 
J.K.KX) 


25X 
25X" 


Conforming  changes : 
I    General  note  4(d)    is  modified  by  deleting   "2931.00.50   India"   and 

inserting   "2931.00.90   India"    in  numerical   sequence   in  lieu  thereof; 

and 
I   Heading  9902.30.77   and  subheading  9906.29.19  are  deleted. 

I.      Subheadings  2932.90.10,    2932.90.41,    2932.90.45  and  2932.90.50  are 
led  and  the   following  inserted  in  numerical   sequence: 

[Heterocyclic  compounds  with  oxygen...:] 
[Other:] 

[Aromatic:] 

[Pesticides:] 

2,2-Dimethyl-1,3-benzo- 

dioxol-4-yl  methyl- 

carbaoiate  (Bendiocarb) Free 


2-Ethoxy-2,3-dihydro-3,3- 

dinethyl -5-benzofuranyl - 

methanesulfonate [See  section      Free  (A*,CA,E,IL, 

D  to  this  J.NX) 

Annex] 

Bis-0- [<4-lllethylphenyl)- 
■lethylene]-D-glucito( 
(Dimethylbenzylidene  sorbitol); 
and 

Rhodamine  2C  base Free 


15.4«/kg  * 
40.5X 


15.4«/kg  ♦ 
40.5X 


15.4«/kg  ♦ 
S2X" 
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Section  A.   (continued) 

(135) (a).   (con.): 

[Heterocyclic  conpounds  with  oxygen...:] 
[Other:] 

[Aromatic:] 
[Other:] 
"2932.90.60  Products  described  in 

additional  U.S.  note  3  to 

section  VI [See  section   Free  {CA,E,IL,J,    15.4«/kg  ♦ 

D  to  this        K.MX)         52X 
Annex] 

2932.90.70  Other [See  section   Free  (CA,E,IL,J,    15.4«/kg  ♦ 

0  to  this         K,L,NX)       52X 
Annex] 
Other: 
2932.90.80  Calciun  lactobionate;  and 

Paraldehyde,  USP  grade Free  25X 

2932.90.90  Other 3.7X        Free  (A«,CA,E,IL,   25X" 

J.K.MX) 

(b) ,      Conforming  changes: 

(i)    General  note  4(d)    is   modified  by  deleting   "2932.90.10   India"    and 

"2932.90.50  India"   and  inserting  "2932.90.08   India"   and   "2932.90.90 
India"    in  numerical   sequence    in  lieu   thereof;    and 
(ii)    Headings   9902.29.62.    9902.29.98.    9902.30.78.    9902.30.79   and  9902.30.83 
are  deleted. 

(136)(a).      Subheadings  2933.19.10,    2933.19.25,    2933.19.40.    2933.19.42   and 
2933.19.50  are  superseded  and  the   following  provisions   inserted   in  numerical 
sequence : 

[Heterocyclic  compounds  with  nitrogen...:] 

[Coopounds  containing  an  Lrfused  pyrazole 
rir>g...:] 
[Other:] 

[Aromatic  or  modified  aromatic:] 
•<2933. 19.04  Aminomethylphenylpyrazole 

(Phenylnethylamino- 
pyrazole);  and 
3-Methyl-1-<p-tolyl)-2- 
pyrazolin-5-one 

(p-Tolylmethylpyrazolone)...     Free  15.4e/kg  ♦ 

39.5X 


1191 


1192 


Section 


(136)(a 


2933.19.0  1 


2933.19.1! 


2933.19.1) 
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k.      (continued) 

(con.): 

[Heterocyclic  compounds  with  nitrogen...:] 

[Compounds  containing  an  unfused  pyrazole 
ring...:] 
[Other:] 

[Aromatic  or  modified  aromatic:] 
3-(5-AiBino-3-ii>ethyl-1H- 

pyrazol - 1 -yl )benzene- 

sutfonic  acid; 
Amino-J-pyrazolone; 
3-A«ino- 1- (2,4,6- trichloro- 

pheny I ) - 5 - pyr azo I one ; 
3-Carboxy-1,4-sulfophenyl- 

pyrazol-5-one; 
4-Chloro-3-(3-roethyl-5-oxo- 

2-pyrazolin-1-yl)benzene- 

sulfonic  acid; 
1 - (m- Ch I oropheny I > -3- 

■ethyl-2-pyrazolin-5-one; 
p-Chloropyrazolone; 
1-<2',5'-Dichlorophenyl)-3- 

iBethyl-2-pyrazolin-5-one; 
1-(o-Ethylphenyl)-3-ii»ethyl- 

2-pyrazol in-5-one; 
5- Iinino-3-«ethyl- 1 -phenyl - 

pyrazole; 
5-Imino-3-methyl-1-(in- 

sulf ophenyl )pyrazole; 
2,4-Methylcarboxypyrazotic 

acid; 
Methyl phenyl pyrazolone;  and 
Sulfinpyrazone 
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Section  A.      (continued) 

(136) (a).      (con.): 


"2933.19.23 


-2933.19.37 


[Heterocyclic  coopounds 

nith  nitrogen...:] 

[Coopounds  containing  an  infused  pyrazole 

ring...:] 

[Other:] 

[Aroa»tic 

or  Modified  aromatic:] 

tOther:] 

Pesticides 

[See  section 

FCM  (A*,CA,E,IL. 

15.4«/kg  ♦ 

0  to  tkkis 

J.W)           ♦ 

48. 5X" 

Arvwxl 

[Other:] 

Products 

descrited  in 

additional  U.S. 

note  3  to 

section  VI 

[See  section 

Free  (CA,E,IL,J, 

1S.4«/kg  ♦ 

D  to  this 

K.L.MX) 

52X 

Annex! 

Other , 

[See  section 

Free  (CA,E.a.J» 

15.4«/kg  ♦ 

D  to  this 

K,L^) 

52X- 

Annex] 

[Other  a 

"Otiier: 

3-Methyt  -5-pyrazotane. . . 

Free 

30. 5X 

Other 

[See  section 
D  to  this 

Free  W*,ai»E»IL. 

lA^V 

5.8X 


Free  (U,E,IL,J, 
IC,L,NX) 


1,2-DiiBethyl-3,5-diphenyl- 
IH-pyrazoliun  methyl 
sulfate  (Oifenzoquat 
methyl  sulfate) 


Free 


15.4«/kg  ♦ 
39. 5X 


15.4/kg  ♦ 
48.5% 


2-Chloro-5-sulfophenyl- 
nethylpyrazolone; 

2,5-Dichloro-4-(3-methyl-5- 
oxo-2-pyrazolin-1-yl)- 
benzenesulfonic  acid; 

Phenylcarbethoxypyrazolone; 

n-Sulfaninopyrazolone 
(m- Sul f  ami  dopheny I - 
inethylpyrazolone);   and 

1-(p-Sulfophenyl)-3-methyl- 
pyrazol one 


2933.19.43 

2933.19.70 

2933.19.90 

Annex] 

(b) .      Conforming  changes: 

(i)    General  note  4(d>  is  modified  by  deleting   "2933.19.25   India"  and 
"2933.19.50  India"  and  inserting  "2933.19.23  India"  and  "2933.19.90 
India"  in  ntoBerical  sequence  in  lieu  thereof; 
(ii)    Headings  9902.29.63,   9902.29.65,    9902.29.66,    9902.29.67,    9902,29.68, 
9902.29.69  and  9902.30.80  are  deleted;    and 
(iii)    The  article  description  of  heading  9902.29.64   is  modified  by  deleting 
"2933.19.10"   and  inserting  "2933.19.08"   in  lieu  thereof. 

(137) (a).      Subheadings   2933.29.30,    2933.29.40  and  2933.29.50  are   superseded  and 
the   following  provisions   inserted  in  nximerical  sequence: 

[Heterocyclic  compounds  with  nitrogen...:] 
[CompotxKis  containing  an  unfused 
imidazole  ring...:] 
[Other:] 


lAr 


Free 


15.4</kg  ♦ 
52X'' 


"2933.29.05 


tic  or  modified  arcnatic:] 
1-[1-((4-Chloro-2-<tri- 

f  luoromethyl  )phenyl  )- 

imino)-2-propoxyethyl]-lH- 

{midazole  (Trif tiMizole); 

and 
Ethylene  thiourea Free 


15.4«/kg  ♦ 
52X- 


1194 
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SectioT^  A.      (continued) 

(137) (4).      (con.):  . 

[Heterocyclic  conpounds  with  nitrogen...:] 
[Compounds  containing  an  unfused 
imidazole  ring...:] 
[Other:] 

[Aromatic  or  modified  aromatic:] 
[Other:] 

[Other:] 
"2933.29.$5  Products 

described  in 
additional  U.S. 
note  3  to 

section  VI [See  section   Free  (CA,E,1L,J,IC)  15.4«/kg  ♦ 

D  to  this    10. 8X  (MX)  52X 

Annex] 


2933.29.  3 


2933.29. 
2933.29 


(b) 


0 
"0 


Other [See  section 

D  to  this 
Annex] 
[Other:]  v 

"Other: 

Imidazole Free 

Other [See  section 

0  to  this 
Annex] 


Free  (CA,E,IL,J, 
tC.MX) 


15.4«Ag  * 
52X" 


30. 5X 
Free  (A*,CA,E,1L,   30. 5X" 
J,IC,MX) 


Conforming  changes : 
(ij)  General  note  4(d)  is  modified  by  deleting  "2933.29.50  India"  and 

inserting  "2933.29.90  India"  in  ntunerical  sequence  in  lieu  thereof; 
and 
(iij)  Heading  9902.31.07  and  subheading  9906.29.20  are  deleted. 

) 


(138)(a 
2933.39 
sequence 


Subheadings   2933.39.15.    2933.39.34.    2933.39.42,    2933.39.47   and 
.50  are  superseded  and  the  following  provisions   inserted  in  numerical 


[Heterocyclic  conpounds  with  nitrogen...:] 

[Conpounds  containing  an  unfused  pyridine 
ring...:] 
[Other:] 
"2933. 39.  J8  1-(3-Sulfopropyl)pryidinitin 

hydroxide; 
N, N'-Bis(2, 2,6,6- tetramethyl - 
4-piperidinyl)-1,6-hexanedi- 
amine; 
3, 5 -D  i methyl -2-hydroxymethy I  - 
4-methoxypyridine  (pyrmethyl 
alcohol); 
Oipentamethylenethiuram  tetra- 
sulf ide; 
2H-Indol-2-one,1,3-dihydro-1- 
phenyl-3-(4-pridinylmethylene); 
4-Picolyl  chloride  hydro- 
chloride; and 
Piperidinoethyl  chloride  hydro- 
chloride  , 


Free 


15.4</kg 
52X" 
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Section  A.      (continued) 

(138) (a).      (con.): 

[Heterocyclic  coqpounds  with  nitrogen...:] 

[Coapounds  containing  an  unfused  pyridine 
ring...:] 

[Other:]         ♦ 
[Other?] 

[Drugs:] 

"2933.39.41  Other [See  section       Free  (CA,E.a,J,         15.4«A9  ♦ 

0  to  this  K)  65X" 

Arr>ex]  4.8X  (MX) 

[Other:] 
"2933.39.60  Products  described 

in  additional  U.S. 

note  3  ta  section  VI (See  section       Free  (CA,E,IL,J,         15.4«/kg  ♦ 

B  to  this  r)  52X 

Afwex]  8.U  (MX) 

2933.39.9(h  Other (See  section       Free  (CA,E,IL,J,         15,.M/kg  ♦ 

D  to  this  K>  52X" 

Annex]  2.2</kg  •»• 

9.7X  (Wt) 

(b) . ,    Conforming  changes: 

(1)    General  note  4(d)    is  modified  by  deleting  "2933.39.15   India"   and 
"2933 . 39 . 34  India" ;    and 
(ii)   Headings  9902.29.74^   9902.29.75   and  9902.31.11  and  subheading 
9906.29.22  are   deleted. 

(139)  (a).      Subheadings   2933.40.04,    2933.40.27   and  2933.40.45   are   superseded  and 
the   following  provisions   inserted  in  numerical   sequence: 

[Heterocyclic  compounds  with  nitrogen...:] 

[Coapeunds  containing  a  quinolinc  or...:I 
"2933.40.17  Ethyl-ethyl-6.7,8-trifluoro-l.4- 

dihydro-4-oxtt-3-qu1nol ine 

carboxytate Free  15.4«/kg  ♦ 

52X- 
[Other:] 

[Drugs:] 

"2933.40.26  Other [See  section       Free  (CA,E,IL,J,         15.4e/kg  ♦ 

D  to  this  K)  67.5X" 

AnnexJ  6.4X  (MX) 

[Other:] 
"2933.40.60  Products  described  in 

additional  U.S.  note  3  to 

section  VI » (See  section       Free  (CA,E,IL,J,         15.4«/kg  ♦ 

D  to  this  K)  52X" 

Annex]  10. 8X  (MX) 

(b) .      Conforming  change:      General  note  4(d)    is  modified  by  deleting 
"2933.40.04  India". 


1196 


Section 
(140) ( 

•'2933.51.*0 


(b) 
"2933. 


f  1 


(141) (^ 
2933. 5S 
provi 


).      Subheadings   2933.59.20,    2933.59.23,    2933.59.25,    2933.59.31, 
.32,    2933.59.55   and  2933.59.90  are   superseded  and  the   following 
ions   inserted  in  numerical   sequence: 


IHeterocyclic  compounds  with  nitrogen...:] 
[Compounds  containing  a  pyrimidine. .. ;] 
[Other:] 

Drugs:] 

[Aromatic  or...:] 
"2933.59.^1  Antihistamines, 

including  those 
principally  used  as 
anti-nauseants 


2933. 59. < 2 


2933.59.5  J 


2933.59.8) 


2933.59.9  1 


(b). 
(i 


(ii: 
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A.       (continued) 

).      Subheadings    2933.51.30  and  2933.51.60  are   superseded  by: 

[Heterocyclic  canpounds  with  nitrogen...:] 
[Compounds  containing  a  pyrimidine...:] 
[Malonylurea...:] 

O**'*'" [See  section       Free  (CAt£,IU,J,  SOX" 

D  to  this  r.L.MX) 

Annex] 

Conforming  change:      General  note  4(d)    is  modified  by  deleting 
.30  India". 


Ant i- infective 

agents: 

Nicarbszin;  and 
Trimethoprim 


[See  section   Free  (CA,E,IL,J, 
D  to  this        K) 
Annex]      5.5X  (NX) 


Other. 


[Other:] 

"Other: 

2-Aroino-4-chloro-6- 
methoxypyrimidine; 
2-Afflino-4,6-dimethoxy- 
pyrimidine;  and 
6-Methyluraci I 


[See  section 
D  to  this 
Annex] 

[See  section 
D  to  this 
Annex] 


Free  {CA,E,IL,J, 

K) 
&X  (MX) 

Free  (CA,E,IL,J, 

K) 
4.n  (MX) 


15.4e/kg  ♦ 
82% 


15.U/kg  ♦ 
A6X 


15.4e/kg 
45X" 


Other. 


Free 

[See  section 
D  to  this 
Annex] 


Free  (A*,CA.E.IL, 
J, MX) 


30. 5X 


30. 5X" 


Conforming  changes : 

General  note  4(d)    is  modified  by  deleting   "2933.59.20   India" 
"2933.59.23  India",    "2933.59.32   India"   and   "2933.59.90  India"   and 
inserting   "2933.59.95   India"   in  numerical   sequence;    and 
Heading  9902.30.86   is   deleted. 
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Section  A.   (continued) 

(142) (a).   Subheading  2933.69.00  is  superseded  by: 

[Heterocyclic  conpoirtds  Mith  nitrogen...:] 

[Conpounds  containing  an  unfused  triazine  % 

ring...:] 
"2933.69  Other: 

2933.69.20  2,4-0iamino-6-phenyl-1,3.5- 

triazine Free  25X 

2933.69.60  Other 3.5X  Free  (A«,CA,E,1L.       25X" 

J.K.L.NX) 

(b) .      Conforming  changes: 

(i)    General  note  4(d)    is  modified  by  deleting  "2933.69.00  India"   and 
inserting  "2933.69.60  India"   in  numerical   sequence   in  lieu  thereof; 
and 
.     (ii)    Heading  9902.30.87   is  deleted,      . 

(143)(a).      Subheadings   2933.79.10,    2933.79.15  and  2933.79.50  are   superseded  and 
the  following  provisions  inserted  in  numerical  sequence: 

(Heterocyclic  compounds  Mith  nitrogen...:] 
[Lactams:] 

[Other  lactans:] 

[Aromatic  or  modified  aromatic:] 
"2933.79.04  2.5-Dihydro-3,6-diphenyl- 

pyrrolo-(3,4-C)pyrrole- 

1,4-dione Free  15.4«/kg  ♦ 

52X 
Other: 
2933.79.09  Products  described  in 

additional  U.S.  note  3 

to  section  VI [See  section  free   (CA,E,IL,J,    15.4«/kg  ♦ 

0  to  this         IC.NX)         52X 
Annex] 

2933.79.15  Other [See  section   Free  (CA,E.IL,J,    15.4«/kg  ♦ 

D  to  this        K.KX)         52X" 
Annex] 
[Other:] 
"2933.79.40  12-An»inododecanoic  acid 

lactam Free  30. 5X 

2933.79.80  Other tSee  section   Free  (A*,CA,E,1L.   30.5X" 

D  to  this         J.K.L.MX) 
Annex] 

l,b)  .   Conforming  change:   General  note  4(d)  is  modified  by  deleting 
"2933.79.50  India"  and  inserting  "2933.79.80  India"  in  numerical  sequence  in 
lieu  thereof. 
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Section 


(144) (a 
2933.90 
2933.90 

in  numec 


"2933.90.(1 


2933. 90. C 2 


2933. 90. CS 


2933. 90. C J 


2933.90.11 
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A.      (continued) 


Subheadings   2933.90.10,    2933.90.15,    2933.90.18,    2933.90.20, 
25,    2933.90.41,    2933.90.44,    2933.90.57,    2933.90.59,    2933.90.80, 
.83  and  2933.90.95  are   superseded  and  the  followirxg  provisions   inserted 
ical   sequence:. 

[Heterocyclic  compounds  with  nitrogen...:] 
[Other: 

[Aromatic  or  Modified  aromatic:] 

Butyl   (R)-2-[A-(5-trifluoro- 
■ethyl-2-pyrtd>nyloxy)phencxy] - 
propanoate 


Section  A.   (continued) 
(144) (a).   (con.): 


..:] 


Free 


15.4*/kg  ♦ 
50% 


2-[4-t(6-Chloro-2-quinoxBlinyl)- 
oxylphenoxy] propionic  acid, 
ethyl  ester  (Quizalofop  ethyl }; 
and 

0,0-Dimethyl-S-[(4-oxo-1,2,3- 
benzotria2in-3-(4H)-yl)methyl]- 
phosphorodithioate 


Free 


15.4«Ag 
64. 5X 


a-Butyl -a- (4-chlorophenyl) - 1 H- 
1,2,4-triazole-1-propaneniti le 
(Myclobutanil);  and 

a-  [2-(4-Chlorophenyl>-ethyl] - 
a-phenyl-1H-1,2,4-triazole-1- 
propanenitrile  (Fenbuconazole). 


Acetoacetyl-5-aminobenz- 

imidazolone; 
3-(2H-Ben20triazol-2-yl)-5- 

( tert-buty)-4-hydroicybenzene- 

propanoic  acid,  C^-Cg  branched 

or  linear  alkyl  esters; 
2-(2H-Benzotriazol-2-yl)-6- 

dodecyl-4-nethylphenol,  in 

liquid  form,   branched  and 

linear;   and 
1,3,3-Triinethyl-2-methylene- 

indoline 


[See  sectian 
D  to  this 
Annex] 


Free  (A*,CA,E,IL,        15.4«/kg  ♦ 
J, NX)  64. 5X 


[Heterocyclic  compounds  with  nitrogen. 
[Other: 

[Aromatic  or  modified  aromatic:] 
2933.90.13  6-BroB»-5-inethyl-1H-imida20- 

[4, 5-b] -pyridine; 
2-s«c-Butyl-4-tert-butyl-6- 

{benzotriazol-2-yl)phenol; 
2- tert-Butyl -4-methy I -6- (5- 

chlorobenzotriazol-2-yl)- 

phenol; 
2,4-Oi -tert-butyl -6- (benzo- 

triazol-2-yl)phenol; 
2,4-0i-tert-butyl-6-(5-chloro- 

benzotriazol-2-yl}phenol; 
2,3-0ichloro-6-quinoxaline- 

carbonyl  chloride; 
1-Hydroxy-2-carbazolecarboxyl ic 

acid; 
2-Hydroxy-3-carbazolecarboxylic 

acid; 
2-Hydroxy-3-carbazolecarl)oxyl  ic 

acid,  sodiua  salt; 
Iminodibenzyl(10,11-d»hydro-5H- 

di benz [b, f ] azepi ne ) ; 
Indoline; 

3-ltethylbenzo[f]quinoline; 
2-Methyl indoline; 
2-Methylniercaptobenzimidazote; 
1-Methyl-2-phenyl indole; 
1-Methylpryazine; 
2,4-Hethylpyrazolic  acid; 
2-Phenylbenzimidazole; 
2-Phenyl indole; 
3-Ouinuclidinol; 
Te t r amethy I pyr az i ne ; 
2,3,5-Triphenyltetrazol inn 

chloride; 
dJ^-Tryptophan;  and 
Vinylcarbazole,  monomer 


Free 


Carbazole f  rec 


15.4«/kg  ♦ 
52X 

15.4*/kg  f 
39. 5X 


"2933.90.14 


2933.90.16 


[Other:] 

[Pesticides:] 

5-A«ino-4-chloro-a- 
phenyl-3-pyridazinone. 


o-Oiquat  dibromide 
(1,1'-Ethylene-2,2'- 
dipyridiliun 
dibromide) 


5.8X 


Free  (CA.E.IL.J.K)     15.4t/kg  ♦ 
4.6X  (KX)  39. 5X" 


[See  section       Free  (A*,CA,E.IL.       15.4«/kg  ♦ 
D  to  this  J, MX)  40. 5X 

Annex] 


Free 


15.4«/kg  ♦ 
40.5X" 
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Sectionj  A.      (continued) 
(144) (ab.      (con.): 


"2933.90.  U 


2933.90.22 


2933.90.2 ► 


"2933.90.4! 


"2933.90.5i; 


"2933.90.7" 


2933.90.81 

"2933. 90. a 
"2933.90.9; 
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[Heterocyclic  cornpounds  with  nitrogen...:] 
[Other: 

[Aromatic  or  modified  aromatic:] 
[Other:] 

[Pesticides:] 
[Other:] 

Insecticides. 


Other. 


Photographic  chemicals. 


[See  section 
D  to  this 
Annex] 

[See  section 
D  to  this 
Annex] 

[See  section 
D  to  this 
Annex] 


[Drugs:] 

[Ant i- infective 
agents:] 

Acriflavine; 
Acriflavine 
hydrochloride; 
Carbadox;  and 
Pyeazinamide.... 


Free 


[Ant  i  depressants , 
tranquilizers 
and  other 
psychotherapeut  i  c 
agents:] 

Clozapine; 
Droperidol;  and 
Imipr amine 
hydrochloride.. 


[Other:] 

Products  described  in 
additional  U.S.  note  3 
to  section  VI 


Other- 


[Other:] 

Hexamethylenimine. 
[Other:] 

Other 


Free 


[See  section 
D  to  this 
Annex] 

[See  section 
D  to  this 
Annex] 

Free 

[See  section 
D  to  this 
Annex] 


Free  (A*,CA,£,IL,   15.4e/kg  ♦ 
J,MX)        64. 5X 


Free  (A*,CA,€,1L,   15.4«/kg  + 
J,U,MK)       64. 5X 


Free  <AVCA,E,il,   15.4«/kg  ♦ 
J, MX)        SOX" 


15.4e/kg  ♦ 
46X" 


15.4«/kg  ♦ 
45. 5X" 


Free  CCA,E,IL,J,    15.4e/kg  ♦ 
K,L,4tX)       S2X 


Free  (CA.E.IL.J,         15.4«/kg  ♦ 
K.L.MX)  52X" 


30. 5X" 

Free  U*,CA,E,1L,       30. 5X" 
J.K.L.MX) 
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Section  A.   (continued) 


(144) (b)  .   Conforming  changes: 

(i)  General  note  4(d)  is  modified  by  deleting  "2933.90.15  India", 
"2933.90.18  India",  "2933.90.20  India",  "2933.90.25  India", 
"2933.90.44  India",  "2933.90.59  India"  and  "2933.90.95  India"  and 
inserting  "2933.90.06  India",  "2933.90.14  India".  "2933.90.17  India", 
•2933.90.22  India",  "2933.90.24  India"  and  "2933.90.97  India"  in 
numerical  sequence;  and 
(ii)  Headings  9902.29.72,  9902.30.53,  9902.30.58,  9902.30.89,  9902.30.90 
and  9902.31.09  are  deleted. 

(145)  (a).   SiAheading  2934.10.50  is  superseded  by: 

(Other  heterocyclic  conpounds:] 

[Coapounds  containing  an  unfused  thiazote 
ring...:] 
"Other: 
2934.10.70  4,5-Diehloro-2-n-octyl-4- 

isothiazoUn-3-one; 
Ethyl  2-{2-a«inoth»azol-4-vl)- 
2-hydroxy i«i noacetate; 
Ethyl  2-(2-«rinothiazol-4-yl)- 
2-iiethoxyininoacetate; 
2-n-Octyl-4-isothiazolin-3-one; 
and 
Thiotteianinc  hydrochloride Free 


2934.10.90 


other [See  section 

0  to  this 
Annex! 


Free  (A«,CA,E,1L, 
J.r.L.NX) 


30. 5X 
30.5X" 


(b)  .      Conforming  changes: 

(i)    General  note  4(d)    is  modified  by  deleting  "2934.10.50  India"   and 
inserting  "2934.10.90  India"   in  numerical  sequence   in  lieu  thereof; 
and 
(ii)   Headings  9902.30.91,   9902.30.92  and  9902.30.93  are  deleted. 

(146).      Sxibheading  2934,20,60  is   superseded  and  the   following  provisions 
inserted  in  numerical  sequence: 

[Other  heterocyclic  coHfwunds:] 

[Conpotfids  containing  a  benzothiazole...:] 
"2934.20.25  2-Aiiino-5,6-dichlorobenzothiazole; 

2-<4-A»inophenyl)-6-«ethylbenzo- 
thiazote-7-sulfonic  acid; 
2-Aiiino-6-nitrobenzothiazole;  and 
ll,ll-Oicyclohexyl-2-benzothiazole- 


"2934.20.80 


fsulfcnanidr  ..  ,, 

Free 

Free  (CA.E.IL.J. 
K.L.MX) 

15.4«/k9  ♦ 

(Other:! 

[Other:! 

other 

(See  section 

52Sf 

15,4«/kg  ♦ 

D  to  this 
Annex! 

52X" 

IMI 


1202 


Section  A 


(147). 

supers 


"2934.30.12 


293«.30 


"2934.30. 


18 


Z3 


27 


2934.30. 


"2934.30.13 


(148)( 

2934. 

sequenc 


90 


"2934.90 


2934.90.  }3 


2934.90.07 


2934.90.09 
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Armex   (con.) 
-190-     . 


(continued) 


Subheadings  2934.30.04,    2934.30.08,    2934.30.15  and  2934.30.40  are 
ded  and  the   following  provisions   inserted  in  numerical   sequence: 


[Other  heterocyclic  compounds:] 

[Compounds  containing  a  phenothiazine...:] 

2-(Trifluorojnethyl)phenothia2ine [See  section      Free  (CA,E,IL,J) 

D  to  this        5.2X  (MX) 
Annex] 


Ethyl  (1H-phenothiazin-2,4-1)- 
carbamate 


Free 


15.4«/kg 
45X 


15.4«/kg  + 
52X" 


[Other:] 

[Drugs:] 

Ant  i  depressant  s , 
tranquilizers  and  other 


psychotherapeut 

ic  agents 

.  [See  section 

Free  (CA.E.IL.J, 

15.4«/kg  ♦ 

D  to  this 

K) 

149. 5X 

Annex] 

13. 2X  (MX) 

Other 

.  [See  section 
D  to  this 

Free  (CA,E,IL,J, 
K) 

15.4«/kg  * 

45X" 

Annex] 

6.5X  (MX) 

[Other:] 

Products  descri 

bed  in 

additional  U.S. 

note  3  to 

section  VI 

.  [See  section 

Free  (CA,E,IL,J, 

15.4«/kg  + 

D  to  this 

K) 

52X" 

Annex] 

10. 8X  (MX) 

).      Subheadings   2934.90.10,    2934.90.14,    2934.90.25,    2934.90.40  and 
.50   are   superseded  and  the   follow,ing  provisions    inserted  in  nianerical 
e: 


[Other  heterocyclic  compo'jnds:] 
[Other:] 

[Aromatic  or  modified  aromatic:] 

Mycophenolate  mofetil Free 


31 


15.4«/kg  * 
45X 


2-Acetylben2o(b)thiophene; 
3-Methylene-7-(2-phenoxyacet- 

amido)cephan-4-carboxylic  acid, 

p-nitrobenzyl  ester,  1 -oxide; 

and 
Naphth[1,2-d]- [1,2,3]- 

oxadiazole-5-sulfonic  and 

its  sodiim  salt Free 


Ethyl  2-[4-[(6-chloro-2-benzox- 
azolyl )-oxy] phenoxy] propanoate 
(Fenoxaprop  ethyl)......,.....,...   Free 


1,2-Benzi50thiazolin-3-one.... ....      Free 


15.4«/kg  + 
52% 


15.4«/kg  + 
48. 5X 

15.4«/kg  ■> 
40. 5X" 
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Section  A.       (continued) 

(148) (a).      (con.): 

[Other  heterocyclic  compounds:] 
[Other:] 

[Aromatic  or  modified  aromatic:] 
[Other:! 

[Pesticides:] 
"2934.90.11  2-tert-Butyl-4-(2,4- 

dichloro-5-iso- 
propoxyphenyl)-&  - 
1,3,4-oxadiazolin-5- 
one; 
3-Isopropyl-1H-2,1,3- 
benzothiadiazin- 
4(3H)-one-2,2- 
dioxide  (Bentazon); 
and 
0,0-Oiethyl-S-((6- 
chlorc-2-OKO- 
benzoxazo  I  i  rv- 3  -  y  I ) - 
■ethyl] phosphorodi • 
thioate  (Phosalone). 


<. 


[See  section  Tree   (A",C*.E,1L, 
0  to  this        J, MX) 
Annex) 


15.4«/kg  ♦ 
40 .5X- 


"2934.90.15 


2934.90.30 


"2934.90.39 


[Other:) 

Herbicides [See  section   Free  <A*,0,E,ll,   15.4«/k9  ♦ 

0  to  this         J.MK)         48.SX 
Annex] 

Drugs CSee  section   Free  (A*,(Uk.E,lL.   15.4«/k9  ♦ 

D  to  this        J.K.MX)       45X" 
Annex] 
[Other:] 

Products  described  in 
additional  U.S.  note  3 

to  section  VI [See  section   Free  (CJl,E,IL,J,K,  15.4«/kg  ♦ 

0  to  this         L)  iZV 

Amex)      10.8X  (NX) 


[Other 1 J 

"Other: 


2934.90.70 


2-Methyl-4-isothia2oline- 
3-one; 

MorphoHnoethyt  chloride 
hydrochloride; 

2-Methyl-2,5-dioxo-1-o»»- 
2-phospholan;  and 

(6R-trans)-7-A«ino-3- 
•ethyl-8-oxo-5-thia- 
1-azabicyclo[4.2.0]-oct- 
2-ene-2-carboxytic  acid. 


Free 


30. 5X 


2934.90  90 


Other. 


[See  section   Free  (A*,CA,E,IL,   30.5X" 
D  to  this         J,K,MX) 
Annex] 


1204 


Sectio 


(148)00 


(  ) 


(i 
(ii 


(149)(A).   Subheadings  2935.00.31,  2935.00.35,  2935.00.37,  2935.00.39. 
2935.0(1.43,  2935.00.44,  2935.00.53,  2935.00.57,  2935.00.70  and  2935.00.90  are 
supers* ded  and  the  following  provisions  inserted  in  numerical  sequence* 


"2935.00. 


"2935.00, 


2935.00, 
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Annex   ( con . ) 
-193- 


(continued) 


Section  A.      (continued) 


Conforming  changes: 
General   note   4(d)    is  modified  by: 

(1)  deleting: 

2934.90.10  India 

2934.90.14  Brazil: 
India 

2934.90.25  India 
2934.90.50  India 

(2)  and  inserting: 

2934.90.11  India 

2934.90.15  Brazil; 
India 

2934.90.30  India 

'2934.90.90  India  in  numerical  sequence  in  lieu  thereof;  and 
)  The  article  description  of  headings  9902.30.50,  9902.30.61  and 
9902.30.95  is  modified  by  deleting  "2934.90.25"  and  inserting 
"2934.90.30"  in  lieu  thereof;  and 
)  The  article  description  of  subheading  9906.29.25  is  modified  by 
deleting  "2934.90.40"  and  inserting  "2934.90.39"  in  lieu  thereof. 


[Sulfonamides:] 
13  (5-  [2-Chloro-4(trif  luoromethyDphenoxy]  - 

>l-(methylsulfonyl)-2-nitrobenzamide) 

(Fomesafen); 
ll-(2,6-0ichloro-3-methylphenyl)-5-araino- 

1,3,4-tria2ole-2-sulfonari)de; 
2,4-Dichloro-5-sulfamoylbenzoic  acid; 
N-Ethyl-o-toluenesulfonamide; 
M-Ethyl-p-toluenesulfonamide; 
7-(HexadecylsulfonyiaiiiirK»-lH-indole; 
Methyl  5-€[(4,6-dimethoxy-2-pyrimidinyl)- 

amino] carboqylaminosulf onyl>-3-chloro- 1 - 

methyl -1H-pyrazole-4-carboxylate 

(Hatosutfuron  methyl);  and 
Mixtures  of  ortho-  and  para-toluene 

sulfonamides 


>9 


52 


tOther:] 

[Drugs:] 

[Ant i- infective  agents:] 

Acetylsulfaguanidine. 


Free 


Free 


Acetyl sulfisoxazole; 
Sulfacetamide,  sodium;  and 
Sulfamethazine,  sodiun 


[See  section 
D  to  this 
Annex] 


Free  (A*,CA,E,IL, 
J,K,MX) 


15.4t/kg  ♦ 
57. 5X" 


15.4«/kg 
96X 


15.4«/kg  ♦ 
96X 


(149) (a).   (con.): 

[Sulfonamides:] 
[Other:] 

[Drugs:] 

[Anti- infective  agents:] 
2935.00.42  Salicylazosulfapyridine 

(Sulfasalazine); 
Sulfadiazine; 
Sulfaguanidine; 
Sulfamerazine;  and 
Sulfapyridine Free 

2935.00.48  Other • tSec  section 

D  to  this 
Annex] 

2935.00.60  Other ISee  section 

D  to  this 
Annex] 
[Other:] 
"2935.00.75  Products  described  in 

additional  U.S.  note  3 

to  section  VI [See  section 

D  to  this 
Annex] 

2935.00.95  Other CSee  section 

D  to  this 
Annex] 


Free  (CA.E, IL, J.K) 
8.6X  (MX) 


Free  (CA.E, IL. J.K) 
5.5X  (MX) 


Free  (CA.E. IL, J.K, 

L) 
10.8X  (MX) 

Free  (CA.E, IL, J.K) 
2.9«/kg  ♦ 
14. 4X  (MX) 


15.4«/kg  ♦ 
128. 5X 

15.4c/kg  ♦ 
96X 


15.4e/kg  ♦ 
45X" 


15.4«/kg  ♦ 
57.5X 


15.4«/kfl  ♦ 
57. 5X" 


(b) .      Conforming  changes: 

(1)    General  note  4(d)    is  modified  by  deleting  "2935.00.31   India", 
"2935.00.37  India",    "2935.00.43   India".    "2935.00.44  India"  and 
"2935.00.53   India";    and 
(11)   Headings   9902.29^5.    9902.29.86.    9902.29.87,    9902.30.98   and  9902.30.99 
and  subheadings   9906.29.28  and  9906.29.29  are  deleted;    and 
(ill)    The  article  description  of  heading  9902.30.97   and  subheading 
9906.29.27   is  modified  by  deleting  "2935.00.39"   and  Inserting 
"2935.00.48"   In  lieu  thereof. 

(150) (a).      Subheadings   2936.29.15  and  2936.29.50  are   superseded  and  the 
following  provisions   Inserted  in  numerical   sequence: 

[Provitamins  and  vitamins,  natural...:] 

[Vitamins  and  their  derivatives,  unmixed:] 
[Other  vitamins  and  their...:] 
[Other:] 


"2936.29.90 


Other Free 


2SX" 


(b).   Conforming  change:   General  note  4(d)  is  modified  by  deleting 
"2936.29.15  India"  and  "2936.29.50  India". 
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Section 

(151)(a 
2937.92 
superse 


Subheadings   2937.92.15,    2937.92.30,    2937.92.40,    2937.92.70, 
90,    2937.99.20,    2937.99.40,    2937.99.60.    2937.99.70   and  2937.99.90  are 
(led' and  the  following  provisions   inserted  in  numerical   sequence: 

[Hormones,  natural  or  reproAjced  by...:] 
[Other  hormones  and  their...:] 
[Estrogens  and  progestins:] 
[Other:] 
"2937.92.2$  Estradiol  benzoate;   and 

Estradiol  cyclopentyl- 
propionate  (Estradiol 
cypionate) Ffee 


2937.92.5  5 


"2937.99.2  5 


2937.99.^5 


"2937, 
"2937, 


(b) 
92 


99 


(152)(a) 


"2939.40.10 


(t) 


"2939. 

(153)( 
"2940.00 

2940.00. 
2940.00. 

(b 
( 
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A.      (continued) 


other Free 


[Other:] 

Desonide; 
Epinephrine; 

Epinejahrine  hydrochloride; 
Nandrolone  phenpropionate;   and 
i- Thyroxine  (Uevothyroxine), 
sodivja 


15.4e/kg  ♦ 
49X 

15.4«/kg  ■»• 
78. 5X" 


Free 


Other Free 


15.4«/kg  + 
49X 

25%" 


Conforming  change:      General  note  4(d)    is  modified  by  deleting 
.15   India".    "2937.92.40  India",    "2937.92.70   India".    "2937.99.40   India' 
.60   India"   and  "2937.99.70  India". 

Subheadings   2939.40.10  and  2939.40.50  are  superseded  by: 


[Vegetable  alkaloids,  natural  or...:] 

Ephedrines  and  their  salts Free 


«.^/kg  ♦ 
59X" 


40 


Conforming  change:      General  note  4(d)    is  modified  by  deleting 
.10  India"   and  "2939.40.50  India". 


).      Heading  2940.00.00   is   superseded  by: 


Sugars,  chemically  pure,  other  than  sucrose, 
lactose,  maltose,  glucose  «nd  fructose;  sugar 
ethers  and  sugar  esters,  and  their  salts, 
other  than  products  of  heading  2937,   2938  or 
2939: 

D-Arabinose Free 


!0 

>0 


Other 5.8X 


Free  CA*,CA,E,IL, 
J,K,MX) 


SOX 

50X" 


Conforming  changes: 
)    General  note  4(d)    is  modified  by  deleting   "2940.00.00   India"   and 
inserting  "2940.00.60  India"   in  numerical  sequence   in  lieu  thereof; 
and 
(i%)   Headings  9902.30.03  and  9902.31.06  are  deleted. 
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Section  A.      (continued) 

(154) (a).      Subheading  2941.20.00  is  superseded  by: 

[Antibiotics:] 
"2941.20  Streptomycins  and  their  derivatives; 

salts  thereof: 
2941.20.10  Dihydrostreptomycin  and  its 

derivatives;  salts  thereof 3.5X  Free  (A*,CA,E,IL,       25X 

J,W) 

2941.20.50  Other Free  25X" 

(b) .   Conforming  change:   General  note  4(d)  is  modified  by  deleting 
"2941.20.00  India"  and  inserting  "2941.20.10  India"  in  numerical  sequence  in 
lieu  thereof. 

(155).   Subheadings  2942.00.05,  2942.00.10  and  2942.00.20  and  the  superior  text 
to  subheading  2942.00.10  are  superseded  and  the  following  provisions  inserted 
in  nximerical  sequence : 

[Other  organic  ccnpounds:] 

[Aromatic  or  nodified  aromatic:] 
"2942.00.03  [2,2'-Thiobis(4-(1,1,3,3-tetra- 

methyl-n-butyl)phenolato)(2.1)]- 

0.0'  S-d-butanamine).  nickel   II Free  15.4t/kg  ♦ 

46.5X 

Other: 

2942  00  05  Drugs CSee  section       Free  (CA,E,IL,J.         15.4«/kg  ♦ 

D  to  this  K,P«)  46X 

Annex] 
Other: 
2942.00.10  Products  described  in 

additional  U.S.  note  3 

to  section  VI [See  section       Free  (CA,E,IL,J.         15.4c/kg  ♦- 

D  to  this  K.MX)  46. 5X 

Annex] 

2942  00  35  Other [See  section       Free  {CA,E,IL,J,  15.4«/kg  ♦ 

0  to  this  IC,MX)  46.5X" 

Annex] 

(156) (a).      Subheadings   3004.90.30  and  3004.90.60  are   superseded  by: 

[Medicaments  (excluding  goods  of  heading...:] 
[Other:] 
"3004.90.90  Other , Free  30X" 

(b).      Conforming  change:      General  note  4(d)    is  modified  by  deleting 
"3004.90.30  India"   and  "3004.90.60  India". 


i2oa 
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Section 
(157) (a) 

"3203,00.30 

3203.00.80 

(b). 
"3203.00 
lieu 


thereof 

(158).      iubheading   3204.11.20   is  superseded  and  the  following  provisions 
inserted  in  numerical  sequence: 

[Synthetic  organic  coloring  matter,...:] 

tSynthetic  organic  coloring  matter...:) 
[Disperse  dyes  and...:] 

M-[2-[(2,6-0icyano-4-methyl- 
phenylazo]-5-<diethylaiiiino)- 
phenyUmethanesulfonamide;  »d 
M- [2- [(2,6-Dicyano-4-^)ethyl- 
phenylazo]-5-<di-1-propylara^no)- 
phenyl]lnethanesulfona^)ide. 


"3204.11.18 


"3204.11.35 


(159) (a) 
following 


"3204.12.05 


3204.12.13 


Annex   (con.) 
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( continued) 


Subheading  3203.00.50  is  superseded  by: 


(Coloring  matter  of  vegetable  or  animal...:] 
Mixtures  of  3,4-dihydroxyphenyl-2,4,6- 
trihydroxyphenylmethanone  and  2-(2,4- 
dihydroxyphenyl)-3,5,7-trihydrcxy-4H-1- 
benzopyran- 4-flne 


Free 


Other 3..,x 


Free  (A*,CA,E,IL, 
J,K,MX) 


15X 


15X" 


Confonning  change:      General  note  4(d)    is  modified  by  deleting 

50  India-  and  inserting  "3203.00.80  India"   in  numerical  sequence  in 


(Other:! 

Products  described  in 
additional  U.S.  note  3  to 
section  VI 


Free 


(See  section 
D  to  this 
Annex] 


Free  (CA,C,IL,J) 
12X  (no 


63.5X" 


63. 5X" 


Subheadings  3204.12.10  and  3204.12.40  are  superseded  and  the 
provisions  inserted  in  numerical  sequence: 


Synthetic  organic  coloring  matter,...:] 
(Synthetic  organic  coloring  matter... 
[Acid  dyes,  i*ether  or  not...:] 
Acid  black  210  powder  and 
presscalce 


Acid  violet  19. 


Free 
Free 


72X 
51X 
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Section  A.      (continued) 

(159) (a).      (con.): 

(Synthetic  organic  coloring  matter,...:] 

(Synthetic  organic  coloring  matter...:] 
[Acid  dyes,  whether  or  not...:] 
3204.12.17  Acid  black  31,  50,  94,  129; 

Acid  blue  54,  127,  129,  143; 
Acid  brown  44,  46,  48,  58,  188, 

189; 
Acid  green  40; 

Acid  red  130,   145,   174,  211; 
Acid  violet  31,  41,  48; 
Acid  yellow  2,  75; 
Mordant  black  8; 
Mordant  green  47;  and 

Mordant  red  17,  27 (See  section       Free  (CA,E,IL,J)        51X" 

0  to  this         11. 3X  (MX) 
Annex] 
[Other:] 
"3204.12.45  Products  described  in 

additional  U.S.  note  3 

to  section  VI [See  section       Free  (CA,E,IL,J)         72X" 

,  0  to  this         12X  (MX) 

Annex] 

(b).      Confonning  change:      Heading  9902.32.06  and  subheading  9906.32.01  are 
deleted. 

(160) (a).     Subheadings  3204.13.30  and  3204.13. 50' are   superseded  and  the 
following  provisions   inserted  in  numerical  sequence: 

(Synthetic  organic  coloring  matter,...:] 

(Synthetic  organic  coloring  matter...:] 
[Basic  dyes  and  preparations...:] 
"3204.13.45  3,7-Bi«(dimethylamino)phen- 

azathioniui  chloride 
(Methylene  blue);  and 
Basic  blue  147 Free  71. A" 

[Other:] 
"3204.13.60  Products  described  in 

additional  U.S.  note  3  to 

section  VI (See  section       Free  (CA,E,IL,J,K)     71. 7X 

0  to  this         12X  (MX) 
Annex] 

3204.13.80  Other (See  section      Free  (CA.E,IL,J,K)     71. 7X" 

D  to  this         16X  (MX) 
Annex] 

(b).     Conforming  change:     Heading  9902.32.04  and  subheading  9906.32.02  are 
deleted. 


1209 


1210 
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Section  A 


(161).      Subheading   3204.15.50  is  superseded  and  the   following  provisions 
inserted    Ln  numerical   sequence: 

Synthetic  organic  coloring  matter,...:] 
[Synthetic  organic  coloring  matter...:] 
[Vat  dyes  (including  those...:] 

Vat  red  1 


"3204.15.25 
"3204.15.80 


(162)(a). 
the   foil 


O'j 


"3204.17.04 


3204.17.08 


3204.17.40 


"3204.17.60 


3204.17.90 


Annex   (con.) 
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( continued) 


[Other:] 

Other. 


Free 


[See  section 
D  to  this 
Annex] 


Free  (CA.E.IL.J. 
MX) 


75.3X" 


75. 3X" 


Subheadings   3204.17.10,    3204.17.30  and  3204.17.50  are   superseded  and 
ing  provisions   inserted  in  numerical   sequence: 


Synthetic  organic  coloring  matter,...:] 

[Synthetic  organic  coloring  matter...:] 
[Pigments  and  preparations  based 
thereon:] 

Pigment  black  1; 
Pigment  blue  16,   18; 
Pigment  broMn  22,  23,  25,  32; 
Pigment  green  8; 
Pigment  orange  31,  34,  36,  51; 
Pigment  red  9,   14,  34,   48:3, 
52,  68,   112,   139,   1U,    146, 
151,   166,   169,   170,    171,   175, 
176,  177,   180,   185,   188,   192. 
199,   208,   209,  216,   220,   221; 
Pigment  violet  32;  and 
Pigment  yellow  16,  24,  49, 
62:1,  81,  93,  95,  97,   108, 
109,  110,   113,  117,   127,   153.. 


Pigment  red  178; 
Pigment  yellow  101,   138. 


[See  section 
D  to  this 
Annex] 


Free 


Free  (CA,E,IL,J) 
6.6X  (MX) 


46. 8X 


46. 8X 


Isoindolenine  red  pigment; 
Pigment  red  214,  242,  254; 
Pigment  red  149  dry  and  pigment 

red  149  presscake;  and 
Pigment  yellow  155,  183 


[Other:] 

Products  described  in 
additional  U.S.  note  3 
to  section  VI 


Other. 


Free 


[See  section 
D  to  this 
Annex] 

[See  section 
0  to  this 
Annex] 


Free  (CA,E,1L.J) 
12X  (MX) 


Free  (CA,E,IL,J,L) 
16X  (NX) 


7ZX,- 


72X 


72X" 


(b).      Conforming  change:      Headings   9902.32.07,    9902.32.08  and  9902.32.30  an 
subheadings   9906.32.03,    9906.32.04  and  9906.32.05  are  deleted. 
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Section  A.      (continued) 


(163) (a).      Subheadings   3204.19.15  and  3204.19.19  are  superseded  and  the 
following  provisions   inserted  in  nximerical   sequence: 

[Synthetic  organic  coloring  matter,...:] 

[Synthetic  organic  coloring  matter...:] 
[Other,   including  mixtures  of...:] 
[Solvent  dyes  and...:] 
"3204.19.06  Solvent  yellow  43,  U, 

85,  172 Free 


"3204.19.20 


[Other:] 

Products  described 
in  additional  U.S. 
note  3  to  section  VI. 


[See  section       Free  (CA,E,IL,J) 
D  to  this         12X  (MX) 
Annex] 


3204.19.25 


Other [See  section   Free  (0,E,IL,J) 

0  to  this    16X  (MX) 
Annex] 


64.  IX" 


64. IX 


64. IX" 


(b).      Conforming  change:      Headings   9902.32.09  and  9902.32.10  and  subheadings 
9906.32.06  and  9906.32.07  are  deleted. 

(164) (a).      Subheading   3204.20.50   is   superseded  by: 


[Synthetic  organic  coloring  matter,...:] 
[Synthetic  organic  products  of  a...:] 
"3204.20.40  Benzoxazol Free 


3204.20.80 


Other [See  section   Free  (A«,tU,E,IL, 

D  to  this         J) 
Annex]       6.4X  (MX) 


44. IX 
U.1X" 


(b).      Conforming  change:      General  note  4(d)    is  modified  by  deleting 
"3204.20.50  India"   and  inserting  "3204.20.80  India"   in  numerical  sequence  in 
lieu  thereof. 

(165)(a).      Subheading   3205.00.20  is  superseded  by: 


[Color  lakes;  preparations  as  specified...:] 
"Carmine: 
3205.00.05                         Food  coloring  solutions,  containing 
cochineal   carmine  lake  and  paprika 
oleo  resins,  but  not  including  any 
synthetic  organic  coloring  matter Free 

.■5205.00.15  Other [See  section 

D  to  this 
Annex] 


Free  (A*,CA,E,IL, 
J.MX) 


72X 
72X» 


(b; .   Conforming  change:   General  note  4(d)  is  modified  by  deleting 
"3205.00.20  India"  and  inserting  "3205.00.15  India"  in  numerical  sequence  in 
lieu  thereof. 
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Section  A 
(166) (a). 


"3402.11. 
numerical 


Annex  (con.) 
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( continued) 
Subheading  3402.11.10  is  superseded  by: 


Organic  surface-active  agents  (other...:! 
[Organic  surface- active  agents,...:! 
[Anionic:! 

"Aroaatic  or  Modified  aromatic: 
3402  11  20  Linear  alkylbenzene 

^^^■^^•'^''  sulfonates [See  section      Free  (A*.CA.E.IL. 

D  to  this  J, MX) 

Annex! 

3402.11.40  Other '^T'^^^'JT      ''**  T^lS^'"'""' 

D  to  this  J,wa; 

Annex! 


15.4«/kg  ♦ 
52. 5X 


15.4«/kg  ♦ 
52. 5X" 


(b).       :onfonning  change:      General  note  4(d)    is  modified  by  deleting 


0  India-   and  inserting  "3402.11.20   India"   and  "3402.11.40  India"    m 
sequence   in  lieu  thereof. 


(167).      Sibheadings  3502.90.10  and  3502.90.50  are   superseded  by: 


"3502.90.00 
(168) (a) 

"3507.90 
3507.90.20 

3507.90.70 


(b). 
"3507.90 


AlbUBins  (including  concentrates...:! 

Other f«« 

Subheading  3507.90.00  is  superseded  by: 

inzyows;  prepared  enrywes  not  elsewhere...:! 
Other: 

Fencillin  6  amidase Free 


Free" 


lieu  theieof 


(169) (a) 

"3606.90.40 
3606.90.80 


(b). 
•3606.90    . 
lieu  the;:eol^ 


iwK*p  [See  section      Free  (A*,CA,E,1L. 


25X 
25X" 


D  to  this 
Annex! 


J,K,MX) 


Conforming  change:      General  note  4(d)    is  modified  by  deleting 

00  India"   and  inserting  "3507.90.70  India"   in  numerical  sequence   in 


Subheading  3606.90.60  is  superseded  by: 

[Ferroceriin  and  other  pyrophoric  alloys...:! 
[Other:! 

Metaldehyde free 

Other 5X 


25X 

Free  {A*,CA,E.IL.       25X" 
J, MX) 


Conforming  change:      General  note  4(d)    is  modified  by  deleting 

6Q  India"   and  inserting  "3606.90.80  India"   in  numerical  sequence   m 
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Section  A.       (continued) 

(170) (a).      Subheading  3707.90.30    is   superseded  by: 

[Chemical  preparations  for  photographic...:) 
[Other:! 

"Chemical  preparations  for 
photographic  uses: 
3707.90.31  Acid  violet   19 Free 


3707.90.32 


Other [See  sect  i  on 

D  to  this 
Annex] 


15..;«/lcg  ♦ 
SOX 

Free  (A*,CA,E,IL,    15.4«/kg  ♦ 
J, MX)         SOX" 


(b) .   Conforming  change:   General  note  4(d)  is  modified  by  deleting 
"3707.90.30  India"  and  inserting  "3707.90.32  India"  in  numerical  sequence  in 
lieu  thereof. 

(171) (a).   Subheading  3808.10.20  is  superseded  by: 

[Insecticides,  rodenticides,...:] 
[Insecticides:! 
[Other:] 

"Containing  any  aromatic  or 
modified  aromatic   insecticide: 


3808.10.15 


Mixtures  of  N-[[(4-chloro- 
phenyl)amino]carbonyl] -2,6- 
difluorobenzamide  and  inert 
substances 


Free 


3808.10.25 


Other [See  section 

D  to  this 
Annex] 


15.4e/lcg 
3U 

Free  (A»,CA,E,IL,        15.4t/kg  ♦ 
J, MX)  31X" 


(b) .      Conforming  change:      General  note  4(d)    is  modified  by  deleting 
"3808.10.20  India"   and  inserting   "3808.10.25   India"    in  numerical   sequence   in 
lieu  thereof. 

(172) (a).      Subheadings   3808.20.10  and   3808.20.20   are   superseded  by: 

[Insecticides,  rodenticides,...:] 
[Fungicides: 

"Containing  any  aromatic  or  modified 
aromatic  fungicide: 
3808.20.05  Mixtures  of  dinocap  and 

application  adjuvants Free 


3808.20.15 


Other [See  section   Free  (A*,CA,E,IL. 


D  to  this 
Annex! 


J, MX) 


15.4«/kg  ♦ 
31X 

15.4«/kg  ♦ 
31X" 
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Section  A 


(172)(a). 


3808.20.24 


[Insecticides,  rodent <c ides... 
[Fungicides: 
[Other:! 

"Containing  any  fungicide  which 
is  a  thioaaide,    thiocarbamate, 
dithiocarfoamate.    thiuram  or 
isothiocyanate: 
Planeto; 
Zineb; 

Hancozeb;  and 
Metiran 


3808.20.28 

(b). 
(i) 


(ii)   I 


Conforming  changes: 

Qeneral  note  4(d)    is  modified  by  deleting  "3808.20.10  India"    and 

3808.20.20  India-   and   inserting  "3808.20.15   India"   and  "3808.20.28 

ndia"    in  numerical  sequence   in  lieu  thereof;    and 

eadings  9902.38.06  and  9902.38.08  are  deleted. 


<173)(a). 


[ 


3808.30.OS 


5808.30  15 


Annex   ( con . ) 
-202- 


( continued) 
(con. ) : 


.:J 


Other. 


Free 
3.7X 


Free  (A*,CA,E,IL. 

J. MX) 


2SX 


25X" 


Subheading  3808.30.10    is   superseded  by: 


nsecticides,   rodenticides,...:! 
[Herbicides,  antisprouting...:) 

■Containing  any  aromatic  or  laodified 
aromatic  herbicide,  antisprouting 
agent  or  plant-growth  regulator: 

Mixtures  of  2,6-dichloroben2o- 
nitrile  and  inerts; 

Mixtures  of  3,5-dichloro-ll- 
( 1 , 1 -diethyl -2-propynyl)- 
benzaaiide  (Pronamide)  and 
application  adjuvants; 

Mixtures  of  2-[<1-ethoxyj(»ino)- 
butytl -5- [2-ethylthiopropyl] - 
3-hydroxy- 2- eye  I ohexen- 1 - one 
(Sethoxydim)  and  application 
adjuvants; 

Mixtures  of  ethyl  2-[4-C(6- 
chloro-2-ben2oxa2olyl)oxy] - 
phencxy] propanoate 
(Fenoxapropethyl)  and 
isooctyl  2.4-dichlorophenoxy- 
acetate; 

Isooctyl  2-«ethyl-4-chloro- 
phenoxyacetate  and 
application  adjuvants 


Other. 


Free 


(See  section 
D  to  this 
AnnexJ 


Free  (A'.CA.E.IL, 
J. MX) 


t5.4«/kg  ♦ 
3« 

15.4t/kg  ♦ 
31X" 
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Section  A.      (continued) 

(173)(b).      Conforming  changes:  * 

(i)    General  note  4(d)    is  modified  by  deleting   "3808.30.10   India"   and 

inserting   "3808.30.15  India"    in  numerical   sequence   in  lieu  thereof; 
and 
(ii)    Headings   9902.38.09  and  9902.38.14  are  deleted. 

(174) (a).      Subheadings   3808.90.10,    3808.90.20  and  3808.90.50  are  superseded  and 
the  following  provisions   inserted  in  numerical   sequence: 


3808.90.04 


3808.90.08 


"3808.90.30 


[Insecticides,   rodenticides,...:] 
[Other:) 

"Containing  any  aromatic  or  modified 
aromatic  pesticide: 

Mixtures  of  1,1-bis(4-chloro- 
phenyl)-2,2,2-trichloroethanol 
(Dicofol)  and  application 
adjuvants 

.      Free 

.    [See  section 
D  to  this 
AnnexJ 

Free  (A*,CA,E,R. 
J, MX) 

15.4c/kg  ♦ 
31% 

15.4«/kg  ♦ 
3U" 

Other 

3808.90.70 


3808.90.95 


[Other:) 

Fomulated  biocides  based  on 
2-iiiethyl-4-isothia2olin-3-one, 
or  2-n-octyl-4-isothiazolin-3- 
one,   or  4,5-dichloro-2-n- 
octyl-4-isothiazolin-3-one,   or 
mixtures  of  5-chloro-2-inethyl- 
4-isothiazolin-3-one  and 
2-iDethyl-4-isothia2olin-3-one; 
and 
Metaldehyde Free 

Other: 

Containing  an  inorganic 
substance 5X 

Other 5x 


Free  (A*.CA,E,IL. 
J, MX) 

Free  (CA.E.IL.J) 
4X  (MX) 


25X 


25X 


25X" 


(b) .      Conforming  changes: 

(i)    General  note  4(d)    is  modified  by  deleting   "3808.90.10   India"   and 

"3808.90.20  India"   and  inserting   "3808.90.08   India"   and   "3808.90.70 
India"    in  numerical  sequence    in  lieu   thereof; 
(ii)    The  article  description  for  heading  9902.38.07    is  modified  by  deleting 
"3808.90.10"   and  inserting    "3808.90.08"    in  lieu   thereof;    and 
(iii)    Headings   9902.38.10  and  9902.38.11   and  subheading  9906.38.01  are 
deleted. 
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Section  A 


(175)(a). 


"3812.30.30 


[||rcp»r«d  rubber  acccterstors;  coapound...:) 

[Antioxidizing  preparations  and  other...:! 
[Containing  any  aromatic  or...:} 

Master  batches  of  polyCnitrito- 
■ethanetetraarylni  tri lo[2,4,6- 
tri»(1-«etKyletl«yl>-1.3- 
phenylene]]  -  C2,6-bTS<1-«etliyl- 
ethyl  )phenyU  -u-  [[  [[2,6-bis(1- 
■ethylethyl }pheny I] amino] - 
■ethylenel amino! carbodi  imide 
or  2,4-di isocyanate- 1,3,5 - 
tri8)1-methylethyl )benzene 
homopolymer  with  polyethylene, 
polyethylene  terephthalate.   or 
thermoplastic  po I yur ethanes ; 

Master  batches  of  3-(2H-benze- 
triazol-2-yl)-5-(tert-butyl)- 
4-hydroxyt>enzenepropanoic  acid, 
C^-C^  branched  or  linear  alkyt 
esters;  and 

Master  batches  of  «-[3-0-(2H- 
benzotria2ol-2-yl)-5-(1,1- 
dimethylethyl)-4-hydroxy- 
pheny 1 1  - 1 - oxopropy I ] - u- [3 - 
[3-(2H-benzotriazol-2-yl)-5- 
(1,1-di«ethylethyl)-4- 
hydr oxypheny I ] - 1 - oxopropy I ] - 
poly(oxyethylene) , 


3812.30.60 

3812.30.70 

3812.30.90 

(b). 
"3812.30 
lieu  the 


r< 


Annex   (con.) 
-204- 


Annex    (co-n    ) 
-205- 


(continxied) 


Section  A,       (continued) 


Subheadings   3812.30.40  and  3812.30.50  are  superseded  by: 


a76)(a).      Subheadings    3823.90.27   and   3823.90.50  are   superseded  by: 


"3823.90.26 


3823.90  28 


frm 


Other tSee  section 

0  to  this 
Annex! 


Other: 


Bis<t,2,2,6,6-pentamethyl-4- 
piperidinyt)  sebacate Free 

Other 5X 


free  (il«,C»,E,IL. 

2.9</k9  * 
t0.8X  (MX> 


Free  (CA,E.IL,J, 
MX) 


3.7«/k9  ♦ 
60X 

3.7«/kg  ♦ 
60X 


2SX 

25X- 


3323.90,70 


Conforming  change:      General  note  4(d)    is  aodified  by  deleting 

India"   and  inserting  "3812.30.60  India"   in  nuaerical  sequence  in 
of. 


^0 


3823.90.90 


[Prepared  binders  for  fouridry  molds  or...:] 

[Other:] 

[Other:] 

[Mixtures  containing  5  percent 

or  more  by  weight...:] 

Benzene,  2,4-diisocyanate- 

1,3,5-tris-(1-iTiethylethyl) 

homopolymer; 

5-Fluoro-2-methyl-1-[[4- 

Imethylsul  f  inyl  )p»ienyn - 

methy I ene] - 1 H - 1 ndene  ; 

'           fSixtures  of  di.-nethyl 

- 

phthalate,  t-buta.nol. 

hydrogen  peroxide,  arJ 

sodiin  salicylate; 

and 

Mixtures  containing 

derivatives  of  N-I4-(2- 

hydroxy-3-phencxyprc- 

• 

poxy)phenyl] acetanide 

Free 

3.7e/icg  ♦ 
60X 

Other , . . . 

[See  section 

Free  {CA,E,IL,J, 

3.7t/icg  * 

0  to  this 

K,L) 

60X" 

Anrcx] 

2.9t/kg  ♦ 
10. 8X  (MX) 

[Other:] 

"Other: 

t. 

Mixtures  of  dibromo- 

neopentyl  glycol; 

Pol  yd  i  brofiX)p»ieny  I  ene 

oxide; 

Tetrabrofl»bi£- 

phenona I -A-carfaonate 

oligomers;  and 

Electroplating 

chemical  and 

electroless  pLsting 

solutions  and 

other  naterieis  for 

printed  circuit 

boards,  plastics  and 

metal  finishings 

Free 

25X 

Other 

5X 

Free  (CA,E.1L.J. 

25S" 

•C) 
4X  (MX) 


(b)  .      Conforming  change-.      Heading  9902.38.23   and  subheading  9906.  38. 02, are 
deleted. 
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Section  / .      (continued) 


(177).      Subheading  3901.30.00   is   superseded  by: 


"3901.30 
3901.30.20 


[Polymers  of  ethylene,  in  primary  forms:] 
Ethylene-vinyl  acetate  copolymers: 
Vinyl  acetate-vinyl  chloride- 
ethylene  terpotymers,  containing 
by  iieight  less  than  50  percent 
•     derivatives  of  vinyl  acetate,  except 
those  polymerized  from  aromatic  or 
modified  aromatic  monomers 


3901.30.60 


(178).      Subheading  3904.30.00   is   superseded  by: 


"3904.30 
3904.30.20 


[Polymers  of  vinyl  chloride  or  of...:] 

Vinyl  chloride-vinyl  acetate  copolymers: 
Vinyl  acetate-vinyl  chloride- 
ethylene  terpolymers,  containing 
by  weight  less  than  50  percent 
derivatives  of  vinyl   acetate,   except 
those  polymerized  from  aromatic  or 
modified  aromatic  monomers 


3904.30.60 


3905.90.30 


3905.90.80 


3907.91.20 


3907.91.40 


(b) 


Annex   (con.) 
-206- 


Free 


Other 5 .3X 


Other. 


Free 

i.3X 


(179).      Subheading  3905.90.50   is  superseded  by: 


[Polymers  of  vinyl  acetate  or  of...:] 
[Other:] 

"Other: 

Polyvinyl  carbazole  (including 
adjuvants) Free 


Other 5 .3X 


(180) (a).      Subheading  3907.91.10   is   superseded  by: 


[Polyacetals,  other  polyethers  and...:] 
[Other  polyesters:] 
[Unsaturated:] 

"Allyl  resins: 

Allyl  resins,  uncoinpounded. . .     Free 


Other 5 .  8X 


Free  (A,CA,E,IL, 
J. MX) 


Free  (A,CA,E,IL, 
J, MX) 


Free  (A,CA,E,IL, 
J,K,MX) 


Free  (A,CA,E,IL, 
J, MX) 


Conforming  change:      Heading  9902.39.07    is   deleted. 


43. 5X 
43. 5X" 


43. 5X 
43. 5X" 


43. 5X 
43. 5X" 


15.4c/kg  ♦ 
45X 

15.4e/kg  ♦ 
45X» 
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Section  A.       (continued) 

(181).      Subheading  3908.90.00   is   superseded  by: 

[Polyamides  in  primary  forms:] 
"3908.90  Other: 

3908.90.20  Bis{4-amino-3-methylcyclohexyl)- 

methaneisophthalic  acid-laurolactaa 

copolymer Free  2.2t/kg  ♦ 

33 .5X 

3908.90.70  Other iSee  section       Free  tA,t»,E,IL,         2.2«/kg  ♦ 

D  to  this  J, MX)  33. 5X" 

Annex] 

(182)(a).      Subheadings   3911.90.20,    3911.90.30  and  3911.90.50  are   superseded  by: 

[Petroleun  resins,  courarone-indene...:] 
[Other:] 

fOther:] 

(Containing  monomer  units...:] 
"Thermoplastic: 
3911.90.15  Polylnitrilomethane- 

tetraarylnitrilo- 
[2,4,6-tris-(1-methyl- 
ethyl)-1,3- 
phenylene]]-2,6-bis- 
(1-methylethyl)- 
phenyl]-(j-[[[2,6- 
bis(l-methylethyl)- 
phenyl]  amino] - 
methylene] amino 
carbodiifflide  or 
2,4-tH  isocyanate- 
1,3,5-tris(1-methyl- 
ethyl )homopolymer 

Mith  polyethylene Free  15.4«/kg  ♦ 

49X 

3911.90.25  Other 6. IX         Free  (A,CA,E,IL,    15.4«/kg  ♦ 

J.IC,MX)       49X 
Thermosetting: 
3911.90.35  1,1'-Bis(methylenedi- 

4,1-phenylene)-1H- 
pyrrole-2,5-dione, 
copolymer  with  4,4'- 
methylenebis 
(Benzenamine);  and 
Hydrocarbon  novo lac 

cyanate  ester Free  15.4e/kg  ♦ 

45X 

3911.90.45  Other 5.8X         Free  (A,CA.E,IL,    15.4e/kg  ♦ 

J,tC,MX)       4SX 
Other: 
3911.90.70  Chlorinated  synthetic 

rubber Free  2.2t/kg  + 

33. 5X 

3911.90.90  Other [See  section   Free  (A.CA.E.IL,    2.2</kg  * 

D  to  this         J.K.MX)       33. 5X" 
Annex] 


1219 
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Section  A 

(182) (b). 
(i) 


(ii) 
(iii) 


Conforming  changes: 
The   article   description   for  heading  9902.39.08    is  modified  by  deleting 

3911. 90. 30"   and  inserting   "3911.90.45"    in   lieu  thereof; 
Heading  9902.39.11   is   deleted; 

The  article  description  for  heading  9902.39.10   is  modified  by  deleting 
"3911.90.50"   and  inserting   "3911.90.90"   in  lieu  thereof. 


(183).      Subheading  3912.31.00   is   superseded  by: 


"3912.31 
3912.31.20 

3912.31.60 

(184) (a) 
"3914.00 
3914.00.20 

3914.00.60 

(b). 
(185). 

3917.1C.60 
3917.10.90 


Annex  (con.) 
-208- 


( continued) 


Cellulose  and  its  chemical  derivatives,...] 
[Cellulose  ethers:! 

Carboxymethylcellulose  and  its 
salts: 

Soditin  carboxymethylcellulose, 
technical  grade  (65  percent  to 
85  percent  pure) Free 

Other 6.4X 


Heading  3914.00.00   is   superseded  by: 

I  on- exchangers  based  on  polymers  of  headings 
3901   to  3913,    in  primary  forms: 

Cross-linked  polyvinylbenzyltrimethyl- 

amnoniun  chloride  (Cholestyramine 

resin  USP) Free 

Other 3.9X 


Free  (A,CA,E,IL, 
J.K.MX) 


66X 
66X" 


Free  (A,CA,E,IL, 
J,K,MX) 


35% 

35X'' 


Conforming  change:      Heading  9902.39.14   is   deleted. 

Subheading  3917.10.50   is   superseded  by: 

Tubes,  pipes  and  hoses  and  fittings...:] 

[Artificial  guts  (sausage  casings) :] 

"Other: 

Of  collagen Free 


Other 4.2X 


Free  (A,CA,E,IL, 
J, MX) 


40X 
40X" 
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Annex    (con.) 
-20Q- 

Saction  A.       (continued) 

(186).      Subheading   3917.32.00   is   superseded  by: 

[Tubes,  pipes  and  hoses  and  fittings...:] 
[Other  tubes,  pipes  and  hoses:] 
"3917.32  Other,  not  reinforced  or  otherwise 

coirbined  with  other  materials, 
without  fittings: 
3917.32.20  Casing  for  bicycle  derailleur 

cables;   and 
Casing  for  cable  or   inner  wire 
for  caliper  and  cantileve«> 
brakes,   whether  or  not  cut  to 
length Free 

3917.32.60  Other 3.  IX 


(187).      Subheading   3920.59.50   is   superseded  by: 

[Other  plates,  sheets,  film,  foil  and...:] 
[Of  acrylic  polymers:] 
[Other:] 

••other: 
3920.59.40  Transparent  sheeting 

containing  30  percent  or 

more  by  weight  of  lead Free 


Free  (A,B,E,1  , 

J. MX) 
0.9X  (CA) 


2SX 
25X" 


3920.59.80 


Other [See  section 

0  to  this 
Annex] 


Free  (A,E,IL,J, 

MX) 
2.6X  (CA) 


51. 7X 
51. 7X" 


(188).      Subheading   3926.20.50  is   superseded  by: 


[Other  articles  of  plastics  and...:] 

[Articles  of  apparel  and  clothing...:] 
•'Other: 

Plastic  rainwear,    including 

jackets,  coats,  ponchos,  parkas 

and  slickers,  featuring  an 

outer  shell  of  polyvinyl 

chloride  plastic  with  or 

without  attached  hoods,  valued 

not  over  S10  per  unit Free 


3926-20.60 


3926.20.90 


Other 5X 


Free  (A,E,a,J, 

MX) 
1.5X  (CA) 


25X 

25X" 
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Section 
(189)(a) 

-3926.90.94 


3926.90.98 


(b). 

(i) 
i  (ii) 


(190) (a) 

••4011.10 
4011.10.10 

4011.10.50 


4011.20 
4011.20.10 


4011.20.50 


4011.99.40 


4011.99.80 


(b). 

"4011.10 
"4011.10 
sequence 


Annex    ( con . ) 
-210- 


( continued) 


Subheading   3926.90.95   is  superseded  by: 

(Other  articles  of  plastics  and — :] 
[Otherrl 

Cards,   not  punched,   suitable  for  use 

as,   or   in  making,    jacquard  cards; 
Jacquard  cards  and  jacquard  heads 

for  power-driven  weaving  machines, 

and  parts  thereof;   and 
Transparent  sheeting  of  plastics 

containing  30  percent  or  more  by 

weight  of  lead Free 

Other 5.3X 


Free  (A,B,C,E, 
1.5X  (CA) 


SOX 
80X" 


Conforming  changes: 

Heading  9902.39.26   is   deleted. 

The   article    description   for   subheading   9905.39.10   and   9905.39.2?    is 

modified  by   deleting   "3926.90.95"   and   inserting   "3926.90.98"    in  lieu 

thereof. 

Subheadings  4011.10.00,  4011.20.00  and  4011.99.50  are  superseded  by: 

(New  pnetaatic  tires,  of  rubber:] 

Of  a  kind  used  on  motor  cars  (including 
station  wagons  and  racing  cars): 

Radial 4X         Free  <A«,E.IL,J.    lOX 

!«) 
1.2X  (CA) 

Free  (A*.E,IL.J.    lOX 

W) 
1.2X  (CA) 

Free  (A*.E,IL,J.    lOX 

MX) 
1.2X  (CA) 

Other [See  section   Free  (A*,E,IL,J.    lOX" 

0  to  this        NX) 
Annex}       1.2X  (CA) 
[Other:] 

(Other:! 

"Other: 

Radial 4X 


Other [See  section 

D  to  this 
Annex) 
Of  a  kind  used  on  buses  or  trucks: 

Radial 4X 


Free  (A.E.IL.J.MX)     lOX 
1.2X  (CA) 


Other. 


(See  section       Free  (A,E,IL. J,MX)     10X» 

0  to  this         1.2X  (CA) 
Annex] 

Conforming  change:      General  note   4(d)    is  modified  by  deleting 
00  Brazil"   and  "4011.20.00  Brazil"   and  inserting   "4011.10.10  Brazil", 
50  Brazil",    "4011.20.10  Brazil"   and  "4011.20.50  Brazil"   in  numerical 
in  lieu  thereof. 
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Section  A.      (continued) 

(191).      Subheading  4012.10.50   is   superseded  by: 

[Retreaded  or  used  pneumatic  tires...:] 
(Retreaded  tires:] 
•"Other: 

4012.10,40  Radial 4X  Free  (A,E,IL. J,MX)     10X 

1.2X  (CA) 

4012.10.80  Other [See  section      Free  (A,E,IU,J,MX)     10X'" 

0  to  this         1.2X  (CA) 
Annex] 

(192).      Subheadings  4012.90.20  and  4012.90.50  are   superseded  by: 

(Retreaded  or  used  pneunatic  tires...:] 
[Other:] 

[Other:] 

"Of  natural   rubber: 
4012.90.30  '  Bicycle  rim  strips Free  35X 

4012.90.45  Other 4.2X  Free  (A,E,  IL,  J,MX)     35X 

1.2X  (CA) 
Other: 
4012.90.70  Bicycle  rim  strips Free  BOX 

4012.90.90  Other [See  section       Free  (A,E,IL,J,I«)     SOX" 

D  to  this         1.5X  (CA) 
Annex] 

(b) .      Conforming  change:      The   article   description  for  subheading  9905.40.18 
is  modified  by  deleting   "4012.90.50"   and  inserting   "4012.90»90"    in  lieu 
thereof. 

(193) (a).      Subheading  4421.90.95    is   superseded  by: 

(Other  articles  of  wood:] 
[Other:] 

"Other: 
4421.90.94  Manmade  or  reconposed  wood 

veneer  not  exceeding  6  ttin  in 
thickness,   sliced  from  a 
block  conposed  of  wood  veneer 
sheets  produced  from  logs  and 
flitches;  and 
Theatrical,  ballet,  and 
operatic  scenery  and 
properties,    including  sets Free  33   1/3X 

4421.90.98  Other * [See  section       free  (A,B,c,R,J,       33   1/3X" 

D  to  this  MX) 

Annex]  1.5X  (CA) 

(b) .      Conforming  changes. 

(i)    Heading  9902.44.21   is  deleted. 
(ii)    The   article   description  for  subheading  9905.44.15   is  modified  by 
deleting   "4421.90.95"   and   inserting   "4421.90.98"    in  lieu  thereof 
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Annex   (con.) 
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Section  >i.      (continued) 

(194).      Subheadings  4504.90.20  and  4504.90.40  are  superseded  by; 

(Agglomerated  cork  (with  or  without...:] 

Other Free 


Annex  <coa.} 
-213- 


Section  A.       (continued) 


«X" 


"4504.90.00 

(195)(a)        Subheadings  4602.10.11,    4602.10.13,    4602.10.19,   4602.10.40  and 
4602.10.10  are   superseded  and  the   following  provisions   inserted  in  numerical 
sequence: 

[Basketwork,  wickeruork  and  other...:) 
[Of  vegetable  materials:] 

[Other  baskets  and  begs....:} 
"Of  baaA)oo: 

Uickerwork Free  SOS 

Other 10X  Free  (A.CA.E.IL.J,     SOX 

NX) 
Of  rattan  or  of  palm  leaf: 

UickerMork Free  SOX 

Otlier [See  section      Free  (A,CA,E,IL,J,     SOX 

D  to  this  MX) 

Annex] 
Other: 

Uickerwork Free  SOX 

Other 4.5X  Free  (A.CA.E.IL.J.     SOX" 

MX) 
[Other:] 

"Of  one  or  aore  of  the  «Bterta(s 
baufcoo,  rattan,  irillow  or  wood: 

Wickertmrk Free  *  45X 

Other 6.6X  Free  (A.a.E.lL.J,     45X 

MX) 
Other: 

Uickerwork Free  25X 

Other 2.3X        Free  (A.CA.E.IL.J.  2SX" 

MX) 


4602.10.07 
4602.10.09 

4602. 10. U 
4602.10.16 

4402.10.17 
4602.10.18 

4602.10.35 
4602.10.45 

4602.10.60 
4602.10.80 


(b) 


"6109.90 


(197).   The  mtes  to  chapter  52  are  modified  by:   inserting  the  following 
additional  U.S.  notes  in  numerical  sequence;  subdivision  (a)  of  additional  U.S. 
notes  5  arwi  9  and  ta»e  parenthetical  iAr«ts€  "(beginning  with  September  ^^ 
1995)"  wherever  it  appears  in  such  notes  <as  added  herein)  are  deleted  and  the 
remaining  subdivision  redesignated  accordingly  on  September  20,  1995; 
subdivision  (a)  of  additional  U.S.  note  6,  7  and  8  and  the  parenthetical  phrase 
"(beginning  with  August  1,  1995)"  wherever  it  appears  in  such  notes  (as  added 
herein)  are  deleted  and  the  remaining  subdivision  redesignated  accordingly  on 
August  1,  1995;  and  subdivision  (a)  of  additional  U.S.  note  10  and  the 
parenthetical  phrase  "(beginning  with  September  11)"  wherever  it  appears  in 
such  note  (as  added  herein)  are  deleted  and  the  remaining  subdivisions 
redesignated  accordingly  on  September  11,  1995: 


"5.     (a) 


Except  as  provided  in  this  «iiKlivision.  the  aggregate  quantity  of  cotton,  not  car^ad  or  coctjed, 
the  product  of  any  country  «r  area  including  the  United  States,  having  a  staple  («n«th  under 
28.575  nn  (1-1/8  inches)  <-ejicept  harsh  or  rough  cotton,   having  a  staple  length  mier  19.05  an 
(3/4  inch))  entered  under  subheading  5201.00.14  during  the  period  from  January  1  to  Septeoter  19, 
1995,    inclusive,  shall  not  exceed  the  remaining  quantity  available,   if  any.  from  the  quota  ammxtt 
specified  below  in  this  saMivision  applicable  ta  such  goods  during  the  quBta  period  that  began 
on  Septeirber  20,    1994;  and  at  the  close  of  Septenfcer  19,    1995.   such  quota  period -sh*!  I  be 
considered  terminated. 


Conforming  change:      Heading  9902.46.02   is  deleted. 


(196).      iLdditional  U.S.   note   3(d) (ii)    to  section  XI   is  modified  by  deleting 


00"  and  inserting  "6109.90"   in  lieu  thereof. 


Argentina 

Brazil 

British  East  Africa 

British  Uest  Africa  (except  Nigeria  and  Ghana) 

British  Uest  indies  (-except  Barbados,  ^emuda, 
Jiwaie^,  Trinidad,  Tobago) 

China 

Cotoobia 

Ecuador 

Egypt  and  Sudan  <ag9r«g»te} 

4<aitj 

Honduras 

indva  and  .Pakistan  ^aasregstO 

Indonesia  i  Methertands  «e«  toinea  ^aggregste) 

>r«q 

Nigeria 

Paraguay 

Peru 

Arwenia^  Azarbaijac^  Belarus^  €sto«»ia. 
Ceorgia.   Kazakhstan.   Ryrgyxstan,   Laavia 
Lithuania.  Moldova^  Russia,  Tajikistan, 
Turhiaenistan,  Ukraine  and  Uzbekistan 
(aggregate) 

Other^  including  the  United  Staftes 


Quant  i  ty 
<ka) 

Z,360 

288.648 
1,016 
7,259 

^,671 

621,788 

S6 

4,233 

355.532 

J07 

341 

908.764 

32. Ml 

88 

2.438 

395 

112,469 


■215, 5« 

None 


(b) 


The  aggregate  qua.it ity  of  cotton,    not  carded  or  cooijed,    the  product  of  any  country  or  area 
including  the  Urvitwd  States,  bw/ing  a  staple  length  'wnder  28.575  an  <1-1/8  »n(*»es)  Kexoapt  harsh 
or  rough  cotton,  having  a  staple  length  under  J9.05  an  <3/4  inch)},  entwed  nder  subheading 
5201.00,14  Airing  the  12-«onth  period  beginning  Septewber  28  in  any  year  (beginning  with 
Septanber  20,  1995)  shall  not  exceed  8,495.05  netric  tons  (inports  from  Mexico  shall  not  be 
permitted  or  included  in  the  aforementioned  quantitative   limitation  and  no  such  articles  shall  be 
classifiable  therein). 
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Section 


(197) 


(a) 


<b) 


Annex   (con.) 
-214- 

A.       (continued) 

(con. ) : 

Of  the  quantitative  limitations  provided  for   in  this  note,   the  countries  listed  below  shall  have 
•ccess  to  not   less  than  the  quantities  specified  below: 

Quant  i  ty 
(kg) 


Annex  ( con . ) 
-215- 


Sectlon  A.   (continued) 
(197).   (con.): 


Argentina 

Brazil 

British  East  Africa 

British  West  Africa  {except  Nigeria  and  Ghana) 

British  Uest  Indies  (except  Barbados,  Bemwda, 
Janaica,  Trinidad,  Tobago) 

China 

Coloi^ia 

Ecuador 

Egypt  &  Sudan  (aggregate) 

Haiti 

Honduras 

India  &  Pakistan  (aggregate) 

Indonesia  &  Netherlands  New  Guinea  (aggregate) 

Iraq 

Nigeria 

Paraguay 

Peru 

Armenia,  Azerbaijan,  Belarus,  Estonia, 
Georgia,  Kazakhstan,  Kyrgyzstan,  Latvia 
Lithuania,  Moldova,  Russia,  Tajikistan, 
Turknenistan,  Ukraine  arxJ  Uzbekistan 
(aggregate) 


2,360 

280,648 

1,016 

7,259 

9,671 

621,780 

56 

4,233 

355,532 

107 

341 

908,764 

32.381 

88 

2,438 

395 

112.469 


215,512 


Other  than  as  provided  for  in  the  country  allocations  above,  imports  from  countries  or  areas  who 
are  not  menfcers  of  the  World  Trade  Organization  shall  not  be  permitted  or  included  in  the 
quantitative  limitations  set  forth  in  this  note. 

Except  as  provided  in  this  subdivision,  the  aggregate  quantity  of  harsh  or  rough  cotton,  not 
carded  or  coofced,  the  product  of  any  country  or  area  including  the  United  States,  having  a  staple 
length  of  29.36875  nn  (1-5/32  inches)  or  more  but  under  34.925  nrn  (1-3/8  inches)  and  white  in 
color  (except  cotton  of  perished  staple,  grabbots  and  cotton  pickings),  entered  under  subheading 
5201.00.24  during  the  period  frcni  January  1  to  July  31,  1995.  inclusive,  shall  not  exceed  the 
remaining  quantity  available,  if  any,  from  the  quota  amount  of  680,388  kilograms  (except  that 
in^rts  from  Mexico  shall  not  be  permitted  or  included  under  the  aforementioned  cfjantitative 
limitation)  applicable  to  such  goods  during  the  quota  period  that  began  on  August  1,  1994;  and  at 
the  close  of  July  31,  1995,  such  quota  period  shall  be  considered  terminated. 

The  aggregate  quantity  of  harsh  or  rough  cotton,  not  carded  or  cowbed,  the  product  of  any  country 
or  area  including  the  United  States,  having  a  staple  length  of  29.36875  wm   (1-5/32  inches)  or 
■ore  but  irtder  34.925  nn  (1-3/8  inches)  and  white  in  color  (except  cotton  of  perished  staple, 
grabbots  and  cotton  pickings),  entered  under  subheading  5201.00.24  during  the  12-inonth  period 
beginning  August  1  in  any  year  (beginning  with  August  1,  1995)  shall  not  exceed  900.0  metric  tons 
(iiH»rts  from  Mexico  shall  not  be  permitted  or  included  in  the  aforementioned  quantitative 
limitation  and  no  such  articles  shall  be  classifiable  therein). 

Iqports  from  countries  or  areas  who  are  not  meirbers  of  the  World  Trade  Organization  shall  not  be 
permitted  or  included  in  the  quantitative  limitations  set  forth  in  this  note. 


7.  (a)    Except  as  provided  in  thiis  subdivision,  the  aggregate  quantity  of  cotton,  not  carded  or  combed, 

the  product  of  any  country  «r  area  including  the  United  States,  having  a  staple  length  of  28.575 
m   (1-1/8  inches)  or  more  but  under  34.925  nn  (1-3/8  inches)  (except  harsh  or  rough  cotton,  not 
carded  or  combed,  having  a  staple  length  of  29.36875  nn  (1-5/32  inches)  or  more  and  white  in 
color)  but  including  cotton  of  perished  staple,  grabbots  and  cotton  pickings,  entered  under 
subheading  5201.00.34  during  the  period  from  January  1  to  July  31,  1995,  inclusive,  shall  not 
exceed  the  remaining  quarrtity  available,  if  any,  from  the  quota  anount  of  2.070,940  kilograns 
(except  that  imports  f ron  Mexrco  shall  not  be  permitted  or  included  inder  the  aforementioned 
quantitative  (imitation)  applicable  to  such  goods  during  the  quota  period  that  began  on  August  1, 
1994;  and  at  the  close  of  July  31,  1995,  such  quota  period  shall  be  considered  terminated. 

(b)    The  aggregate  quantity  of  cotton,  not  carded  or  coated,  the  product  of  any  country  or  area 

including  the  United  States,  having  a  staple  length  of  28.575  m*  (1-1/8  inches)  or  more  but  under 
34.925  nn  (1-3/8  inches)  (except  harsh  or  rough  cotton,  not  carded  or  canted,  having  a  staple 
length  of  29.36875  mm  (1-5/32  inches)  or  more  and  white  in  color)  but  including  cotton  of 
perished  staple,  grabbots  and  cotton  pickings,  entered  wnder  subheading  5201.00.34  during  the  12- 
month  period  beginning  August  1  in  any  year  fbeginning  with  August  1,  1995)  shall  not  exceed 
5,200.0  metric  tons  (imports  from  Mexico  shall  not  be  permitted  or  included  in  the  aforementioned 
quantitative  liniitation  and  no  such  articles  shall  be  classifiable  therein). 

Imports  from  countries  or  areas  who  are  not  miiwbers  of  the  World  Trade  Organization  Shalt  not  be 
permittod  or  included  i«  the  quantitative  limitations  set  forth  in  this  note. 

8.  (a)    Except  as  provided  in  this  subdivision,  the  aggregate  quantity  of  ootton,  not  carded  or  canted, 

the  product  of  any  country  or  area  including  the  United  States,  having  a  staple  length  of  34.925 
nn  <1-3/8  indves)  or  more,  entered  under  subheading  5201.00.60  during  the  period  from  January  1 
to  July  31,  1995,  inclusive,  shall  not  exceed  the  reneining  quantity  available,  if  any,  from  the 
quota  amount  of  17,958.074  kilograns  (except  that  imports  from  Mexico  shall  not  be  permitted  or 
included  under  the  aforementioned  quantitative  limitation)  applicable  to  such  goods  during  the 
quota  period  that  began  on  August  1,  1994;  and  at  the  close  of  July  31.  1995,  such  quota  period 
shall  be  considered  terminated. 

(b)    The  aggregate  quantity  of  cotton,  not  carded  or  cooted,  the  product  of  any  cotxitry  or  area 

including  the  United  States,  having  a  staple  length  of  34.925  mm  (1-3/8  inches)  or  more,  entered 
under  subheading  5201.00.60  during  the  12-month  period  beginning  August  1  in  any  year  (beginning 
with  August  1,  1995)  shall  not  exceed  25,500.0  metric  tons  (imports  from  Wexico  shall  not  be 
permitted  or  included  in  the  aforementioned  quantitative  limitation  and  no  such  articles  shall  be 
classifiable  therein). 

Imports  from  countries  or  areas  who  are  not  mente^rs  of  the  World  Trade  Organization  shall  not  be 
permitted  or  included  in  the  quantitative  limitations  set  forth  in  this  note. 

9.  (a)    Except  as  provided  in  this  subdivision,  the  aggregate  quantity  of  card  strips  made  from  cotton 

having  a  staple  length  under  30.1625  nn  <1-3/16  inches),  and  lap  waste,  sliver  waste  and  roving 
waste  of  cotton,  alt  the  foregoing  the  product  of  any  country  or  area  including  the  United 
States,  entered  under  aubheading  5202.99.10  during  the  period  from  January  1  to  Sept  eater  19^ 
1995.  inclusive,  shall  not  exceed  the  remaining  quantity  available,  if  any,  from  the  quota  anotjnt 
specified  below  in  this  subdivision  applicable  to  sUch  goods  during  the  quota  period  that  began 
on  Septnnter  20,  1994;  and  at  the  close  of  Septentef  T9,  1995,  sudh  quota  period  ^h»t1  be 
considerod  tern»inated. 
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(b) 


10.     (a) 
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Quantity 

(kg) 

Belgiun 

5.830 

Canada 

108.721 

China 

7.857 

Cuba 

2,968 

Egypt 

3,689 

France 

34,385 

Gernany 

11.540 

Italy 

3,215 

India  &  Pakistan  (aggregate) 

31,582 

Japan 

154.917 

Netherlands 

10,317 

Switzerland 

6,711 

United  Kingdom 

653.695 

Other,  including  the  United  States 

None 

The  aggregate  quantity  of  card  strips  made  from  cotton  having  a  staple  length  under  30.1625  inn 
(1-3/16  ir.ches),  and  lap  waste,  sliver  waste  and  roving  waste  of  cotton,  all  the  foregoing  the 
product  of  any  country  or  area  including  the  United  States,  entered  under  subheading  5202.99.10 
during  the  12-inonth  period  beginning  Septentaer  20  in  any  year  (beginning  with  Septentier  20,  1995) 
shall  not  exceed  1.835,427  kilograms  (imports  from  Mexico  shall  not  be  permitted  or  included  in 
the  aforementioned  quantitative  (imitation  and  no  such  articles  shall  be  classifiable  therein). 

[)f  the  quantitative  limitations  provided  for  in  this  note,  the  countries  listed  below  shall  have 
access  to  not  less  t.han  the  quantities  specified  below: 

Quantity 
(kg) 

Belgiun  5,830 

Canada  108,721 

China  7,857 

Cuba  2,968 

Egypt  3,689 

France  34.385 

Germany  11.540 

Italy  3,215 

India  S  Pakistan  (aggregate)  31.582 

Japan  154,917 

Netherlands  10,317 

Switzerland  6,711 

United  Kingdom  653.695 

laports  from  countries  or  areas  who  are  not  members  of  the  World  Trade  Organization  shall  not  be 
permitted  or  included  in  the  quantitative  limitations  set  forth  in  this  note. 

Except  as  provided  in  this  subdivision,  the  aggregate  quantity  of  fibers  of  cotton  processed  but 
not  spi*i.  entered  irrOer   subheading  5203.00.10  during  the  period  from  January  1  to  September  10, 
1995,  inclusive,  shall  not  exceed  the  remaining  quantity  available,  if  any.  from  the  quota  amount 
of  453  kilograns  (except  that  inports  from  Mexico  shall  not  be  permitted  or  included  under  the 
aforementioned  quantitative  limitation)  applicable  to  such  goods  during  the  quota  period  that 
began  on  Septenber  11,  1994;  and  at  the  close  of  September  10,  1995.  such  quota  period  shall  be 
considered  terminated. 
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Section  A.      (continued) 
(197).      (con.): 


<b)         The  aggregate  quantity  of  fibers  of  cotton  processed  but  not  spun,  entered  under  subheadir^ 
5203.00.10  Airing  the  12-month  period  beginning  September  11   in  any  year  (beginning  with 
September  11,  1995)  shall  not  exceed  1,000  kilograms  (imports  from  Mexico  shall  not  be  permitted 
or  included  in  the  aforeipentioned  quantitative  limitation  and  no  such  articles  shall  be 
classifiable  therein). 

Imports  from  countries  or  areas  who  are  not  members  of  the  World  Trade  Organization  shall  not  be 
permitted  or  included  in  the  quantitative  limitations  set  forth  in  this  note." 

(198) (a).      Subheadings  5201.00.10,    5201.00.20  and  5201.00.50  are  superseded  and 
following  provisions  inserted  in  numerical  sequence: 

[Cotton,  not  carded  or  combed:] 

"Having  a  staple  length  under  28.575  am 
(1-1/8  inches): 
5201.00.05  Harsh  or  rough,  having  a  staple 

length  under  19.05  nn  (3/4  inch) Free  Free 

Other: 
5201.00.12  Described  in  general  note  15  of 

the  tariff  schedule  and  entered 
pursuant  to  its  provisions Free  Fre« 

5201.00.14  Described  in  additional  U.S. 

note  5  to  this  chapter  and 
entered  pursuant  to  its 
provisions Free  Free 

5201.00.18  other [See  section      See  9906.52.01,  36.9«/kg 

D  to  this  9906.52. OS- 

Annex]  9906.52.07  (MX) 

Having  a  staple  length  of  28.575  mm 
(1-1/8  inches)  or  more  but  under 
34.925  Rm  (1-3/8  inches): 
5201.00.22  Described  in  general  note  15  of  the 

tariff  schedule  and  entered  pursuant 

to  its  provisions 4.4«/kg  Free  (E,IL,J,»()         15.4«/kg 

1.5«/kg  (CA) 

Other,  harsh  or  rough,  having  a 
staple  length  of  29.36875  m 
(1-5/32  inches)  or  more  and  white 
in  color  (except  cotton  of  perished 
staple,  grabbots  and  cotton 
pickings): 
5201.00.24  Described  in  additional  U.S. 

note  6  to  this  chapter  and 

entered  pursuant  to  its 

provisions 4.4</kg      Free  (E,IL,J)      15.4€/kg 

1.3c/kg  (CA) 

5201.00.28  Other [See  section   See  9906.52.05-    36.9«/kfl 

D  to  this    9906.52.07  (NX) 
Annex] 
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Section 


(198)  (a; 


5201. 00. J 


5201.00.SI 


5201.00.5 


5201.00.61 


5201.00.8) 


(b) 

modified 
follows 
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\.      (continued^ 

(con.): 

[Cotton,  not  carded  or  coabed:] 

Having  •  staple  lensth  of  28.575  ■* 
(1-1/8  inches)  or  Bore  but  under 
34.925  m   (1-3/8  inches)  (con.): 
Other: 

Described  in  additional  U.S. 
note  7  to  this  chapter  and 
entered  pursuant  to  its 
provisions 


Other. 


4.A«/k9 


(See  section 
D  to  this 
Annex] 


Having  a  staple  length  of  34.925  an 

(1-3/8  inches)  or  more: 

Described  in  general  note  15  of  the 
tariff  schedule  and  entered  pursuant 
to  its  provisions 


1.5«/lcg 


Described  in  additional  U.S.  note  8 

to  this  chapter  and  entered  pursuant 

to  its  provisions 1.5«/k9 


Other. 


(See  section 
0  to  this 
Annex] 


Free  (E.IL.J) 
^.U/ka   (CA) 

See  9906.52.01, 
9906.52.05- 
9906.52.07  (MX) 


Free  (E,1L,J,MX) 
0.4«/kg  (CA) 


Free  (E,IL,J) 
0.4«/k9  (CA> 

Sec  9906.52.05- 
9906.52.07  (W) 


15.4*/kg 
36.9«/kg 


15.4«/kg 


15.4«/kg 


36.9«/kg" 


Conforming  change:     The  U.S.  notes  to  subchapter  VI  of  chapter  99  are 
by  deleted  U.S.   note  24  and  inserting  a  new  note  24  in  lieu  thereof  as 


"24.   Subheading  9906.52.01  covers  only  cotton,  not  carded  or  coabed,  harsh  or  rough,  of  perished  staple, 
grabbots  and  cotton  pickings,  having  a  staple  length  of  29.36875  ■■  (1-5/32  inches)  or  More  but  under 
34.9i5  m  (1-3/8  inches)  and  white  in  color  (provided  for  in  subheading  5201.00.36)." 

(199)(a|).      Subheading  5202.99.00   is   superseded  by: 

[Cotton  waste  (including  yam  waste...:] 
[Other:] 
"5202.99  Other: 

Card  strips  made  from  cotton 
having  a  staple  length  under 
30.1625  m  (1-3/16  inches)  and 
lap  waste,  sliver  waste  and 
roving  waste: 
S202.99.l|5  Described  in  general 

note  15  of  the  tariff 
schedule  and  entered 
pursuant  to  its  provisions...     Free 
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Section  A.      (continued) 

(199)(a).      (con.): 

[Cotton  waste  (including  yarn  waste...:] 
[Other:] 
5202.99  Other  (con.): 

(con.) 

Card  strips  made  from  cotton 
having  a  staple  length  under 
30.1625  nn  (1-3/16  inches)  and 
lap  waste,  sliver  waste  and 
roving  waste  (con.): 
5202.99.10  Described  in  additional 

U.S.  note  9  to  this 
chapter  and  entered 
pursuant  to  its  provisions...     Free  Free 

5202  99  30  Other [See  section      See  9906.52.02-  9.2«/kg 

0  to  this  9906.52.07  (HX) 

Annex] 

5202.99.50  Other Free  Free" 

(b) .      Conforming  change:      The   superior  text   immediately  preceding 
subheading  9906.52.01   is  modified  by  deleting   "5202.99.00"   and  inserting 
"5202.99"   in  lieu  thereof. 

(200).      Heading  5203.00,00  is  superseded  by: 

■•5203.00    Cotton,  carded  or  conted: 

Fibers  of  cotton  processed  but  not  spun: 
5203.00.05  Described  in  general  note  15  of  the 

tariff  schedule  and  entered  pursuant 

to  its  provisions 5X  Free  (E.IL.J.HX)    5X 

1.5X  (CA) 

5203.00.10         Described  in  additional  U.S.  note  10 
to  this  chapter  and  entered  pursuant 

to  its  provisions 5X  Free  (E,1L,J)      5X 

1.5X  (CA) 

5203  00  30  Other - CSee  section      See  9906.52.05-  36.9</kg 

D  to  this  9906.52.07  (MX) 

Annex] 

5203  00  50  Other •■ CSee  section       Free  (E,IL,J,MX)         5X" 

D  to  this         1.5X  (CA) 

Annex] 
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(201)(a) 
followink 


"5402.41 
5402.41. 


10 


5402.41.90 


5402.49 
5402.49.10 


5402.49.90 

(b). 

(i) 

(ii) 

"5503.10 
5503.10.10 


5503.10.90 


5503.90 
5503.90.10 

5503  .W.  90 
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Subheadings   5402.41.00  and  5402.49.00  are  superseded  and  the 
provisions   inserted  in  numerical  sequence: 
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Section  A.   (continued) 

(203).   Heading  5605.00.00  is  superseded  by: 


:] 


:] 


[Synthetic  filament  yarn  (other  than... 
[Other  yam,  single,  untwisted  or... 
Of  nylon  or  other  polyamides: 

Colored  nulti filament,  untwisted 
or  with  a  twist  of  less  than 
5  turns  per  meter,  measuring 
not  less  than  22  decitex  per 
filament,  certified  by  the 
importer  to  be  used  in  the 
manufacture  of  wigs  for  dolls.... 


"5605.00 


5605.00.10 


Metatized  yam.  whether  or  not  ginped,  being 
textile  yarn,  or  strip  or  the  like  of  heading 
5404  or  5405,  conbined  with  metal  in  the 
form  of  thread,  strip  or  powder  or  covered 
with  netal: 

Metal  coated  or  metal  laminated 
man-made  filament  or  strip  or  the  like, 
uiginped,  and  untwisted  or  with  twist 
of  less  than  5  turns  per  meter 


Other. 


Free 

[See  section 
D  to  this 
Annex] 


Free  (ID 
3X  (CA) 
ex   (MX) 


SOX 

50X 


5605.00.90 


Other. 


(Sec  section 
0  to  this 
Annex] 

(See  section 
0  to  this 
Annex] 


Free  (CA.E.IL.J) 
10.2X  (MX) 


Free  (CA,E*,IL. J*) 
10.2X  (KX) 


81X 


an- 


other: 


Colored  multifilament,  of 
nodacrylic,  untwisted  or  with  a 
twist  of  less  than  5  turns  per 
■eter,  measuring  not  less  than 
22  decitex  per  filament, 
certified  by  the  importer  to  be 
used  in  the  manufacture  of  wigs 
for  dolls 


Other. 


Free 

[See  section 
D  to  this 
Annex] 


Free  (IL,MX} 
3X  (CA) 


50% 


50X" 


(204).      Subheading  5701.10.20   is   superseded  by: 


(Carpets  and  other  textile  floor...:] 
[Of  wool  or  fine  animal  hair:] 
"Other: 
5701.10.40  Hand-hooked,   that  is.   in  which 

the  tufts  were  inserted  by 
hand  or  by  means  of  a  hand 
tool 


(See  section 
0  to  this 
Annex] 


Free  (IL) 
1.5X  (CA) 
4X  (NX) 


Conforming  changes : 
Heading  9902.54.02   is  deleted. 

The  article   description  for  subheading  9905.54.05   is  modified  by 
deleting   "5402.41.00"   and  inserting  "5402.41.90"    in  lieu  thereof, 
(iii)    The  article   description  for  subheading  9905.54.10   is  modified  by 
deleting  "5402.49.00"   and  inserting  "5402.49.90"   in  lieu  thereof. 

(202).      Subheadings   5503.10.00  and  5503.90.00  are   superseded  and  the  following 
provisions   inserted  in  numerical  sequence: 


5701.10.90 


Other. 


[See  section  Free  (IL) 
0  to  this  1.5X  (CA) 
Annex)  4X  (MX) 


45X 


45X" 


(205).      The  additional  U.S.    notes   to  chapter   58  are  modified  as   follows: 

(a).      in  additional  U.S.    note   1  by   deleting   "subheadings   5810.91.00  ard 

5810.99.00"   and  inserting  "subheading  5810.91.00"    in  lieu  thereof;    and 

(b) .      by  deleting  additional  U.S.    note   2   and   inserting   the   following  new 

additional  U.S.   notes: 

"2.      The  rates  of  duty  applicable  to  subheading  5810.92.10  are: 


[Synthetic  staple  fibers,  not  carded, :] 

Of  nylon  or  other  polyamides: 

Containing  10  percent  or  more  by  * 

weight  of  nylon  12 Free 

Other [See  section 

0  to  this 
Annex] 
Other: 

Of  vinyon Free 

Other [See  section 

D  to  this 
Annex] 


25X 

Free  (CA.IL) 

25X 

3.7X  (MX) 

25X 

Free  (CA.IL) 

25X" 

3.7X  (MX) 

colimn  1  (general  )- 
coltmn  1  (special)- 

colunn  2- 


[See  section  0  to  this  Annex] 

[See  section  F  to  this  Annex] 

[See  section  G  to  this  Annex] 

90X,  but  in  the  case  of  einbroidery  in  the  piece  not  less  than  the  rate  Which 

would  apply  to  such  product  if  not  embroidered. 


3.  The  rates  of  duty  applicable  to  subheading  5810.92.90  are: 


colunn  1  (general )- 
column  1  (special)- 

colum  2- 


(See  section  0  to  this  Annex] 

[See  section  F  to  this  Annex) 

[See  section  G  to  this  Anf»ex] 

90X,  but  in  the  case  of  embroidery  in  the  piece  not  less  than  the  rate  which 

would  apply  to  such  product  if  not  embroidered. 


1234 
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Section  jA.      (continued) 

(205).      (con.): 

4.  The  rites  of  duty  applicable  to  subheading  5810.99.10  are: 

coluwn  1  (9«neral)-  [See  section  D  to  this  Annex) 
coluir  1  (special)-  tSee  section  F  to  this  Annex] 

[See  section  G  to  this  Annex) 
colian  2-       '  90X.  but  in  the  case  of  embroidery  in  the  piece  not  less  than  .he  rate  which 

would  apply  to  such  product  if  not  entroidered. 


5.  The  rites 


(206) 


"5801.22 
5801.22.1 


5801. 22. 9 t 


"5804.10 
5804.10. 


5804.10.9) 


"5804.29 
5804.29. 


5804.29.^ D 


of  duty  applicable  to  siAheadings  5810.99.90  are: 


coluir  1  (general)-  ISee  section  D  to  this  Annex) 
coluvi  1  (special)-  [See  section  f   to  this  Annex) 

[See  section  G  to  this  Annex) 
coluir  2-         90X,  but  in  the  case  of  eirbroidery  in  the  piece  not  less  than  the  rate  which 

would  apply  to  such  product  if  not  enfcroidered." 


Subheading  5801.22.00  is  superseded  by: 


[Woven  pile  fabrics  and  chenille  fabrics,...:) 
[Of  cotton:) 

Cut  corduroy: 

Greater  than  7.5  wales  per  cm [See  section   Free  (CA.IL) 

D  to  this    14. U  (MX) 
Annex) 

Other        , tSee  section   Free  (CA.IL) 

D  to  this    14. n  (MX) 
Annex] 


50% 


50r" 


(207).   Subheadings  5804.10.00  and  5804.29.00  are  superseded  and  the  following 
provisions  inserted  in  numerical  sequence: 


1) 


[Tulles  and  other  net  fabrics,  not...:) 
Tulles  and  other  net  fabrics: 

Of  cotton  or  man-nvade  fibers [See  section   Free  (IL.MX) 

D  to  this    3.6X  (CA) 
Annex) 


90% 


Other [See  section   Free  (E«,IL.J*,MX)  90X" 

""  *     ,  0  to  this    3.6X  (CA) 

Annex] 
[Mechanically  made  lace:] 

Of  other  textile  materials: 

Of  cotton [Sec  section   Free  (IL.MX) 

D  to  this    3X  (CA) 
Annex) 


90X 


other.... [See  section 

D  to  this 
Annex) 


Free  (E*  iL, J*,MX)    90X" 
3X  (CA) 
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Section  A.       (continued) 

(208) (a).      Subheading  5806.10.20   is   superseded  by: 

[Marrow  woven  fabrics,  other  than  goods...:] 
[Uoven  pile  fabrics  (including...:) 
"Of  man-made  fibers: 

5806.10.24  Fastener  fabric  tapes TX  Free  <IL)  68. 5X 

2.8X  (CA) 
5.2X  (MX) 

5806.10.28  Other tSee  section   Free  (IL)         68. 5X" 

D  to  this    2.8X  (CA) 
Annex)      6.8X  (MX) 

(b).      Conforming  change:      Heading  9902.58.06  and  subheading  9906.58.01   are 
deleted. 

(209).      Subheadings   5807.10.10   and  5807.90.10   are   superseded  and  the   following 
provisixms    inserted  in  ntinerical   sequence; 

[Labels,  badges  and  similar  articles  of...:] 
[Uoven:] 

"Labels: 

5807.10.05  Of  cotton  or  man-made  fibers [See  section   Free  (IL)  71.5X 

0  to  this    2.7X  (CA) 
Annex)      6.5X  (MX) 

5807.10.15  Other [See  section-  Free  (E'.IL.J*)  71. 5X" 

0  to  this  2.7X  (CA) 

Arvwx]  6.5X  (MX) 
[Other:] 

"Labels: 

5807.90.05  Of  cotton  or  man-made  fibers [Se<i  section  Free  (IL)  71. 5X 

D   to  this  2.7X  (CA) 

Annex]  6.5X  (MX) 

5807.90.15  Other tSec  section       Free  (E*,IL.J*)  71. 5X" 

0   to  this         2.7X  (CA) 
Annex)  6.5X  (MX) 

(210) (a).      Subheadings   5808,10.20  and  5808.10.30  are   superseded  and  the 
following  provisions    inserted   in  numerical   sequence: 

[Braids  in  the  piece;  ornamental   trinisings — :) 
[Braids,   in  the  piece:] 

[Suitable  for  making  or  ornamenting 
headwear:) 

"5808.10.40  Of  cotton  or  man-made  fibers [See  section      Free  (IL.MX)  90X 

D  to  this         IX  (CA) 
Annex] 

5808.10-50  Of  other  textile  materials [Sec  section       free  (E".IL,J*,NX)     90X 

D  to  this         IX  (CA) 
Annex) 
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Section  i 

( continued) 

(210) (a) 

(con.): 

(Braids   in  the  piece;   ornamental   trinmings...:] 
(Braids,   in  the  piece:]     . 
Other: 

5808.10.70 

Of  cotton  or  man-made  fibers... 

...   (See  section 
0  to  this 
Annex] 

Free  (ID 
2.5X  (CA) 
6.«  (NX) 

90X 

5808.10.90 

Other 

...    (See  section 
D  to  this 
Annex] 

Free  (E*,IL,J«) 
2.5X  (CA) 
6. IX  (NX) 

90X« 

(b) 

Conforming  change:      The  article 

descriptions 

for  subheadings 

9905. 39. ( 

2   and  9905.58.15   are  modified  by  deleting   "5808.10.30"   and 

inserting 

"5808.10, 

90"    in  lieu  thereof 

(211).      i 

ubheadings   5810.92.00  and  5810.99 

.00   are   superseded  and   the 

following 

provisiot 

s    inserted  in  numerical   sequence: 

[Enbroidery  in  the  piece,   in  strips  or  in...:] 
(Other  enbroidery:] 

"5810.92 

Of  man-made  fibers: 

5810.92.10 

Badges,  entolems  and  motifs 

...    See 

Free  (E«,IL,J*) 

See 

.     additional 

See  additional 

additional 

U.S. 

U.S.  note  2 

U.S.  note  2     ► 

note  2 

(CA.MX) 

5810.92.90 

Other 

...     See 

Free  (ID 
See  additional 

See 

additional 

additional 

U.S. 

U.S.  note  3 

U.S.  note  3 

note  3 

(CA.MX) 

5810.99 

Of  other  textile  materials: 

5810.99,10 

Of  wool  or  fine  animal  hair.... 

. . .     See 

Free  (ID 

See 

additional 

See  additional 

additional 

U.S. 

U.S.  note  4 

U.S.  note  4 

note  4 

(CA.NX) 

5810.99.9C 

Other 

...    See 

Free  (E*,IL,J*) 

See 

additional 

See  additional 

additional 

U.S. 

U.S.  note  5 

U.S. 

note  5 

(CA,MX) 

note  5" 

(212) (a). 

Subheadings   5907.00.20   and  5907 

00.40  are  superseded -by: 

Textile  fai>rics  otherwise  impregnated,...:] 

(Laminated  fabrics;  fabrics  specified 

in  note  9  to...:) 

"Of  man-made  fibers: 

5907,00.05 

Theatrical,  ballet,  and 
operatic  scenery  and 

properties,    including  sets..... 

. ..     Free 

83. 5X 

5907.00.15 

Other 

. ..   (See  section 

Free  (ID 

83.SX 

D  to  this 

4.8X  (CA) 

Annex] 

10. 7X  (NX) 
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Section  A.      (continued) 

(212) (a),      (con.): 

[Textile  fabrics  otherwise  impregnated,...:] 
[Laminated  fabrics;  fabrics  specified 
in  note  9  to...:] 
Other: 
5907.00.25  Theatrical,  ballet,  and 

operatic  scenery  and 
properties,   including  sets Free 


5907.00.35                               Other [See  section 

Free  (ID 

D  to  this 
Annex] 

4.8X  (CA) 
10. A  (NX) 

(b).      Conforming  change:      Subheading  9906.59.01  is  deleted. 

(213).      Subheading  6001.99.00  is  superseded  by: 

[Pile  fabrics,   including  "long  pile"...:] 
[Other:] 
"6001.99                           Of  other  textile  materials: 
6001.99.10                               Containing  85  percent  or  more 

by  weight  of  silk  or  silk 
waste [Sf^  sect  i  on 

Free  (E  IL  J) 

0  to  this 
Annex] 

2.4X  (CA) 
5.8X  (MX) 

6001.99.90                               Other (See  section 

Free  (E*  ID 

D  to  this 
Annex] 

2.4X  (CA) 
5.8X  (NX) 

83.SX 
83.5X" 


61. SX 


61  .SX" 


(214).      Subheading  6002.99.00  is  superseded  by: 


"6002.99 
6002.99.10 


[Other  knitted  or  crocheted  fabrics...:] 
[Other:] 

Other: 

Containing  85  percent  or  more 
by  weight  of  silk  or  silk 

waste [See  section 

D  to  this 
Annex] 


Free  (E.IL.J) 
4.2X  (CA) 
9.6X  (NX) 


45X 


6002.99.90 


Other [See  section   Free  (E*,ILf 

D  to  this    4.2X  (CA) 
Annex]      9.6X  (NX) 


45X" 


(215).      Subheading  6101.90.00  is  superseded  by: 


[Men's  or  boys'  overcoats,  carcoats,...:] 
"6101.90                  Of  other  textile  materials: 
6101.90.10                      Containing  70  percent  or  more  by 
weight  of  silk  or  silk  waste 


6101.90.90 


Other. 


[See  section  Free  (E.IL.J)  45X 

0  to  this  1.8X  (CA) 

Annex]  4.SX  (MX) 

[See  section  Free  (E*.IL)  45X" 

D  to  this  1.8X  (CA) 

Annex]  4.5X  (MX) 
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Section 
(216). 


"6102.90 
6102.90. 1( 


6102. 90. 9C 


(217). 


"6103. 19. 6( 


6I03.19.9( 


(218)(a; 


"61 03. 39. 4( 


6103. 39. » 


(b). 

is  modi 
(219). 


"6103.49.A< 


6103.49.81 


Annex    ( con . ) 
-226- 


( continued) 


Subheading  6102.90.00  is  superseded  by: 


[Uotnen's  or  girls'   overcoats,  carcoats,...:] 
Of  other  textile  materials: 

Containing  70  percent  or  more  by 
weight  of  silk  or  silk  waste 


Other. 


[See  section  Free  (E,IL,J) 

D  to  this  1.8X  (CA) 

Annex]  4.5Z  (MX) 

[See  section  Free  <E*,IL) 

0  to  this  1.8X  (CA) 

Annex]  4.SX  (MX) 


45X 


45X" 


Subheading  6103.19.40   is  superseded  by: 


[Men's  or  boys'  suits,  ensewbles,...:] 
[Suits:] 

[Of  other  textile  materials:] 

Containing  70  percent  or  more 
by  weight  of  silk  or  silk 
waste 


Other. 


[See  section  Free  (E,IL,J) 

D  to  this  1.8X  (CA) 

Annex]  4.5X  (MX) 

[See  section  Free  (E*,1L) 

D  to  this  1.8X  (CA) 

Annex]  4.5Z  (MX) 


4SX 


45X" 


Subheading  6103.39.20   is  superseded  by: 


[Men's  or  boys'   suits,  enseoibles,...:] 
[Suit-type  jackets  and  blazers:] 
[Of  other  textile  materials:] 

Containing  70  percent  or  more 
by  weight  of  silk  or  silk  . 
waste 


Other. 


[See  section 
D  to  this 
Annex] 

[See  section 
D  to  this 
Annex] 


Free  (E,IL,J,MX) 
1.8X  (CA) 


Free  (E*,IL) 
1.8X  (CA) 
4.5X  (MX) 


60X 


60X" 


Confonaing  change:   The  article  description  for  subheading  9906.61,01 
led  by  deleting  "6103.39.20,". 

Subheading  6103.49.30  is  superseded  by: 


[Men's  or  boys'  suits,  ensembles,...:] 

[trousers,  bib  and  brace  overalls,...:] 
[Of  other  textile  materials:] 

Containing  70  percent  or  more 
by  weight  of  silk  or  silk 
waste 


[See  section 
D  to  this 
Annex] 


Free  (E,IL,J,MX) 
1.8X  (CA) 


Other. 


[See  section      Free  (E*,IL) 
D  to  this         1.SX  (CA) 
Annex]  4.5X  (MX) 


35X 


35X" 
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Section  A.   (continued) 

(220) (a).   Subheading  6104.19.20  is  superseded  by: 

[Women's  or  girls'  suits,  ensembles,...:] 
[Suits:] 

[Of  other  textile  materials:] 
"6104.19.40  Containing  70  percent  or  more 

by  weight  of  silk  or  silk 

waste [See  section 

0  to  this 
Annex] 


6104.19.80 


Other [See  section 

0  to  this 
Annex] 


Free  (E,IL.J,MX) 
1.8X  (CA) 


Free  (E*,IL) 
1.8X  (CA) 
4.5X  (MX) 


60X 


60X" 


(b) .      Conforming  change:      Subheading  9906.61.03   is  deleted. 
(221) (a).      Subheading  6104.49.00   is   superseded  by: 

[Uomen's  or  girls'  suits,  ensenibles,...:] 
Presses:] 
"6104.49  Of  other  textile  materials: 

6104.49.10  Containing  70  percent  or  more 

by  weight  of  silk  or  silk 

waste tSee  section 

D  to  this 
Annex] 

6104.49.90  Other CSee  section 

D  to  this 
Annex] 


Free  (E,IL,J,MX) 
1.8X  (CA) 


Free  (E*,IL) 
1.8X  (CA) 
4.5X  (MX) 


60X 


60X" 


(b) .      Conforming  change:      Subheading  9906.61.04   is  deleted. 
U22)(a).      Subheading  6104.59.20   is  superseded  by: 

[Women's  or  girls'  suits,  ensenbles,...:] 
[Skirts  and  divided  skirts:] 

[Of  other  textile  materials:] 
"6104.59.40  Containing  70  percent  or  more 

by  weight  of  silk  or  silk 

waste tSe«  section 

0  to  this 
Annex] 

6104.59.80  Other [See  section 

0  to  this 
Annex] 


Free  (E,1L.J,MX) 
1.8X  (CA) 


free  (E«,IL) 
1.8X  (CA) 
4.5X  (MX) 


45S 


45X" 


(b).      Conforming  change:      The   article  description  for  subheading  9906.61.05 
is  modified  by  deleting  "6104.59.20  or". 
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Section 

(223).   Subheading  6104.69.30  is  superseded  by: 


Btoien's  or  girls'  suits,  ense«rbles,...:] 
{Trousers,  bib  and  brace  overalls,...:] 
[Of  other  textile  materials: 

Containing  70  percent  or  more 
by  weight  of  silk  or  silk 
waste 


••6104.69.40 


6104.69.80 
(224) (a) 
"6105.90.40 

6105.90.80 

(b). 
(225) (a) 

6106.90.15 


6106.90.25 


(b) 


Annex   (con.) 
-228- 


( continued) 


[See  section 
0  to  this 
Annex] 


Free  (E.IL.J.MX) 
1.8X  (CA) 


Other. 


[See  section   Free  (E*,IL) 
D  to  this    1.8X  (CA) 
Annex]      4.5X  (MX) 


60X 


60X'' 


Subheading  6105.90.30   is  superseded  by: 


Pten's  or  boys'  shirts,  knitted  or...:] 
[Of  other  textile  materials:] 

Containing  70  percent  or  more  by 
weight  of  silk  or  silk  waste 


[See  section 
D  to  this 
Annex] 


Free  (E,IL,J,MX) 
1.8X  (CA) 


Other. 


, [See  section      Free  (E*,1L) 

D  to  this        1.8X  (CA) 
Annex]  4.5X  (MX) 

Conforming  change:      Subheading  9906.61.06  is  deleted. 
Subheading  6106.90.20  is  superseded  by: 

tUonen's  or  girls'  blouses  and  shirts,...:] 
[Of  other  textile  materials:] 
"Of  silk  or  silk  waste: 

Containing  70  percent  or  more 
by  weight  of  silk  or  silk 
waste 


60X 


60X" 


[See  section 
D  to  this 
Annex] 


Free  (E,IL,J,W) 
1.8X  (CA) 


Other. 


[See  section   Free  (E*,!L) 
D  to  this    1.8X  (CA) 
Annex]      4.5X  (MX) 


60X 


60X'* 


Conforming  change:      Subheading  9906.61.07   is  deleted. 
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iection  A.       (continued) 

(226).      Subheading  6107.19.00   is   superseded  by: 

[Men's  or  boys'   underpants,   briefs,...:] 
[Underpants  and  briefs:] 
"6107.19  Of  other  textile  materials: 

6107.19.10  Containing  70  percent  or  more 

t>y  weigfct  of  silk  or  silk 
waste 


6107.19.90 


other. 


[See  section 
0  to  this 
Annex] 

[See  section 
D  to  this 
Annex] 


Free  (E.IL.J.MX) 
1.8X  (CA) 


Free  (E'.IL.MX) 
1.8X  (CA) 


55. 5X 


55.51(" 


(227).      Subheading  6107.29.40   is   superseded  by: 


(Men's  or  boys'  underpants,  briefs,...:] 
[Nightshirts  and  pajamas:] 

(Of  other  textile  materials:] 
"6107.29.50  (Containing  70  percent  or  more 

t>y  weight  of  silk  or  silk 
waste 


6107.29.90 


other. 


[See  section 
0  to  this 
Annex] 

(See  section 
0  to  this 
Annex] 


Free  (E,IL,J,MX) 
1.8X  (CA) 


Free  (E*,It) 
1.8X  (CA) 
4.5X  (MX) 


60X 


60X" 


(228).      Subheading  6107.99.40  is  superseded  by: 


[Men's  or  boys'  underpants,  briefs,...:) 
[Other:] 

[Of  other  textile  materials:] 
"6107.99.50  Containing  70  percent  or  more 

by  weight  of  silk  or  silk 
waste 


6107.99.90 


Other. 


[See  section 
0  to  this 
Annex] 

[See  section 
D  to  this 
Annex] 


Free  (E,IL,J,HX)         60X 
1.5X  (CA) 


Free  (E*,IL) 
1.5X  (CA) 
3.8X  (MX) 


60X- 


(229).      Subheading  6108.19.00   is   superseded  by: 


[Women's  or  girls'  slips,  petticoats,...:] 
[Slips  and  petticoats: 
"6108.19  Of  other  textile  materials: 

6108.19.10  Containing  70  percent  or  more 

by  weight  of  silk  or  silk 
waste 


6108.19.90 


other. 


[See  section 
D  to  this 
Annex} 

[See  section 
D  to  this 
Annex] 


Free  (E,a,J,MX)         60X 
2. IX  (CA)  X 


Free  (E«,IL,MX)  60X" 

2. IX  (CA) 
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Section 

(230^.      Subheadings  6108.22,00  and  6108.29.00  are  superseded  by; 


"6108.22 
6108.22.10 


6108.22.90 


6108.29 
6108.29.10 


6108.29.90 


"6108.39.40 


6108.39.80 


"6108.99.50 


6108.99.90 


Annex    (con.) 
-230- 


( continued) 


[Wonen's  or  girls'  slips,  petticoats,...:] 
[Briefs  and  panties:] 

Of  nan-nade  fibers: 

Disposable  briefs  and  panties 
designed  for  one-time  use 


Other. 


Of  other  textile  Materials: 

Containing  70  percent  or  more 
by  weight  of  silk  or  silk 
wste 


Other. 


[See  section 
0  to  this 
Annex] 

[See  section 
0  to  this 
Annex] 


[See  section 
D  to  this 
Annex] 

[See  section 
D  to  this 
Annex] 


(231).       Jubheading  6108.39.20  is   superseded  by; 


WoMT's  or  girls'  slips,  petticoats....:] 
[Nightdresses  and  pajamas: 

[Of  other  textile  materials:] 

Containing  70  percent  or  more 
by  weight  of  silk  or  silk 
waste 


Other. 


[See  section 
D  to  this 
Annex] 

[See  section 
0  to  this 
Annex] 


(232).      Jubheading  6108.99.40  is  superseded  by; 


[Women's  or  girls'  slips,  petticoats,...:] 
[Other:] 

[Of  other  textile  materials:] 

Containing  70  percent  or  more 
by  weight  of  silk  or  silk 
waste 


Other. 


[See  section 
D  to  this 
Annex] 

[See  section 
0  to  this 
Annex] 


Free  (E,IL,J.MX) 
4.9X  (CA) 


Free  (IL,MX) 
4.9X  (CA) 


Free  (E.IL.J.MX) 
4.2X  (CA) 


Free  (E.IL.MX) 
4.2X  (CA) 


Free  (E,IL.J,M}() 
1.2X  (CA) 


Free  (E.IL.MX) 
1.2X  (CA) 


Free  (E.IL.J.NX) 
1.2X  (CA) 


Free  (E.IL.MX) 
1.2X  (CA) 


90X 


90X 


90X 


90X" 


60X 


60X" 


60X 


60X" 
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Section  A.       (continued) 

(233) (a).      Subheading  6109.90.20  is   superseded  by: 

[T-shirts,  singlets,  tank  tops  and...:] 
[Of  other  textile  materials: 
"6109.90.40  Containing  70  percent  or  more  by 

weight  of  silk  or  silk  waste [See  section       Frae  (E,IL,J,NX)         90X 

D  to  this         5.1X  (CA) 
Annex] 

6109.90.80  Other [See  section       Free  (E*,IL)  90X" 

D  to  this        5. IX  (CA) 
Annex]  11. 2X  (MX) 

(b) .      Conforming  change:      Subheading  9906.61.10  is  deleted. 

(234) (a).      Subheading  6110.90.00  is  superseded  by: 

[Sweaters,  pullovers,  sweatshirts,...:] 
"6110.90  Of  other  textile  materials: 

6110.90.10  Containing  70  percent  or  more  by 

weight  of  silk  or  silk  waste [See  section      Frae  (E,IL.J,NX)        60X 

D  to  this         1.8X  (CA) 
Annex] 

6110.90.90  Other 6X  Free  (E*,IL)  60X- 

1.8X  (CA) 
See  9906.61. 16- 
9906.61.18  (»«) 

(b)  .  Confoming  change:  Subheadings  9906.61.15  through  9906.61.18,  and  any 
superior  text  to  such  subheadings,  are  all  deleted  and  the  following  provisioris 
are  inserted  in  nvunerical  sequence  in  lieu  thereof: 

[Goods  of  Mexico,...:] 

[Sweaters,  pullovers,  sweatshirts,...:] 
"Of  other  textile  materials  (provided 
for  in  subheading  6110.90.90): 

9906.61.16  Sweaters;  vests  other  than 

sweater  vests 4.8X  (MX) 

Other: 

9906.61.17  Subject  to  cotton 

restraints Frae  (MX) 

9906.61.18  Othar 4.8X  (MX)" 

(235).      Subheading  6111,90.60  is  superseded  by: 

[Babies'  garments  and  clothing...:] 
[Of  other  textile  materials:] 
"6111.90.70  Containing  70  percent  or  mora  by 

weight  of  silk  or  silk  waste... [See  section       Free  (E,IL,J)  60X 

0  to  this         1.8X  (CA) 
Annex]  4.5X  (MX) 

6111.90.90  Other [See  section      Frae  (E*,IL)  60X" 

D  to  this         1.8X  (CA) 
Annex]  4.SX  (MX) 


1243 
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Section  i 
(236) (a), 

"6112.19.40 

Annex   (con.) 
-232- 

(continued) 

Subheading  6112.19.20  is  superseded  by: 

CTrack  suits,  ski -suits  and...:] 
[Track  suits:] 

[Of  other  textile  materials:] 

Containing  70  percent  or  n»re 

by  Height  of  silk  or  silk 

Haste  [See  section      Free  (E,IL,J,MX) 

90X 
90X" 

65X 

65X" 

s 
inserting 

60X 

60X" 

9906.61.26 
.ieu 

&112  19  80 

D  to  this         6.9X  (CA) 
Annex] 

Other [See  section      Free  (E*,IL) 

(b). 

(237)(a>, 
"6113.00 
6113.00.10 

0  to  this        6.9X  (CA) 
Annex]               14. IX  (NX) 

Conforming  change:      Subheading  9906.61.20  is  deleted. 
Heading  6113.00.00   is   superseded  by: 

Gannents,  made  up  of  knitted  or  crocheted 
fabrics  of  heading  5903,  5906  or  5907: 

Having  an  outer  surface  impregnated, 

coated,  covered,  or  laminated  with 

niiber  or  plastics  material  which 

completely  obscures  the  underlying 

fabric [See  section      Free  (E,IL,J) 

6113  00  90 

0  to  this        2.2X  (CA) 
Annex]              5.6X  (>«) 

Other [See  section      Free  (E*,1L) 

(b). 
9905.61.^ 
"6113.00' 

(238) (a) 

"6114.90 
6114.90.10 

6114.90.90 

D  to  this         2.2X  (CA) 
Arvwx]              5.6X  (MX) 

Conforming  change:      The  article  descriptions   for  subheading 
5  and  9906.61.21  are  modified  by  deleting  "6113.00.00"   and 
in  lieu  thereof. 

Subheading  6114.90.00  is  superseded  by: 

[Other  garments,  knitted  or  crocheted:] 
Of  other  textile  materials: 

Containing  70  percent  or  more  by 

Height  of  silk  or  silk  waste [See  section      Free  (E,IL,J) 

D  to  this        1.8X  (CA) 
Annex]              4.5X  (MX) 

Other [See  section      Free  (E*,IL) 

(b). 
is  modif 
thereof. 

D  to  this         1.8X  (CA) 
Annex]              4.5X  (MX) 

Conforming  change :      The   article   description  for  subheading 
ed  by  deleting   "6114.90.00"   and  inserting  "6114.90.10"   in  1 
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Section  A.      (continued) 

(239).      Subheading  6115.19.00  is  superseded  by: 

[Panty  hose,  tights,  stockings,  socks...:] 
[Panty  hose  and  tights:] 
"6115.19  Of  other  textile  materials: 

6115.19.10  Containing  70  percent  or  more 

by  weight  of  silk  or  silk 

waste (See  section 

D  to  this 
Annex] 

6)15.19.90  Other (See  section 

D  to  this 
Annex] 

(240).      Subheading  6115.20.00  is  superseded  by: 

[Panty  hose,  tights,  stockings,  socks...:] 
"6115.20  Women's  full-length  or  knee- length 

hosiery,  measuring  per  single  yarn  less 
than  67  decitex: 
6115.20.10  Containing  70  percent  or  more  by 

weight  of  silk  or  silk  waste [See  section 

D  to  this 
Annex] 

6115.20.90  Other [See  section 

0  to  this 
Annex] 

(241).      Subheading  6115.99.20   is  superseded  by: 

[Panty  hose,  tights,  stockings,  socks...:] 
[Other:] 

[Of  other  textile  materials:] 
"6115.99.40  Containing  70  percent  or  more 

by  weight  of  silk  or  silk 

waste [See  section 

D  to  this 
Annex] 


6115.99.80 


Other [See  section 

D  to  this 
Annex] 


Free  (E,IL,J) 
5. IX  (CA) 
11. 2X  (NX) 

Free  (E*,IL) 
5. IX  (CA) 
11. 2X  (NX) 


Free  (E,IL,J) 
5.4X  (CA) 
11. 9X  (NX) 

Free  (E*,IL) 
5.4X  (CA) 
11.9X  (NX) 


Free  (E,IL,J) 
3. IX  (CA) 
7.5X  (NX) 

Free  (E«,IL) 
3. IX  (CA) 
7.SX  (NX) 


90X 


90X" 


90X 


90X" 


90X 


90X" 
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Section  A 

( continued) 

(242).      S 

ubheadings   6116.10.45,    6116.10.70  and  6116.10. 

90  are   superseded  and 

the   folio 

wing  provisions   inserted  in  numerical   sequence 

• 

Gloves,  Bittens  and  aitts,   knitted  or...:] 

CGloves.  Mittens  and  mitts,    impregnated. 

coated  or...l 

[Other:] 

(Without  fourchettes:] 

tCut  and  sewn  froa 

pre-existing  aachine-knit 

fabric  that  is  inpregnated. 

coated  or  covered  with 

plastics  or  rubber:] 

"Other: 

61I16.J0.4A 

Containing  over 
50  percent  by 

-       - 

.-^                  -          -         weight  of 

plastics  or 

rubber 

[See  section 
D  to  this 
Annex] 

Free  (IL) 
5.9X  (CA) 
11. IX  (E.J) 
12.7X  (NX) 

90X 

6116.10.48 

Other 

[See  section 
0  to  this 

Free  (IL) 
5.9X  (CA) 

90X 

' 

Anne.x] 

12. 7X  (MX) 
17X  (E.J) 

Other: 

6116.10.55 

Containing  50  percent 
or  more  by  weight  of 
cotton,  nan-made 
'                fibers  or  other 

textile  fibers,  or 
any  coobi nation 

thereof 

[See  section 
D  to  this 
Annex] 

Free  (IL) 
4.2X  (CA) 
9.6X  (NX) 
11. 4X  (E.J) 

75X 

6116.10.65 

Other 

[See  section 

Free  (IL) 

■■x 

D  to  this 

4.2X  (CA) 

Annex] 

7.6X  (E.J) 
9.6X  (NX* 

With  fourchettes: 

6116.10.75 

Containing  50  percent  or 
■ore  by  weight  of  cotton, 
man-made  fibers  or  other 
textile  fibers,  or  any 

coobination  thereof 

[See  section 
D  to  this 
Annex] 

Free  (E*.IL) 
4.2X  (CA) 
9.6X  (NX) 

Z5X 

6116.10.95 

Other 

[See  section 
D  to  this 

Free  (E.IL.J) 
A.2X  (CA) 

25X" 

» 

Annex] 

9.6X  (NX) 
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Section  A.      (continued) 

(243)(a).      Subheading  6116.99.80   is   superseded  by: 

[Gloves,  mittens  and  mitts,  knitted  or...:] 
[Other:] 

[Of  other  textile  materials:] 
"6116.99.75  Containing  70  percent  or  more 

by  weight  of  silk  or  silk 

waste [See  section 

D  to  this 
Annex] 

6116.99.95  Other [See  section 

D  to  this 
Annex] 


Free  (E,IL,J,NX)         40X 
1.2X  (CA) 


Free  (E*,IL)  40X" 

1.2X  (CA) 
3X  (NX) 


(b).      Conforming  change:      The   article  description  for  -subheading  9906.61.27 
13  modified  by  deleting   "6116.99.80"   and  inserting   "6116.99.95"    in  lieu 
thereof. 


(244).      Subheadings   6117.20.00,    6117.80.00  and  6117.90.00  are  superseded  by: 

[Other  made  up  clothing  accessories,...:] 
"3117,20  Ties,  bow  ties  and  cravats: 

£117,20.10  Containing  70  percent  or  more  by 

weight  of  silk  or  silk  waste [See  section       Free  (E,IL,J>  71. 5X 

0  to  this         2.4X  (CA) 
Annex]  6X  (NX) 

6117  ?0.90  other [See  section  Free  (E*,IL)  71. 5X 

0  to  this  2.4X  (CA) 

Annex]  6X  (NX) 

6117.80  other  accessories: 

6117.80.10  Containing  70  percent  or  more  by 

weight  of  silk  or  silk  waste [See  section  Free  (E,IL,J)  90X 

D  to  this  4.6X  (CA) 

Annex]  10. 4X  (NX) 

6117.80.90  Other [See  section  Free  (E*,IL)  90X 

D  to  this  4.6X  (CA) 

Annex]  10.4X  (NX) 

6117.90        Parts: 

6117.90,10  Containing  70  percent  or  more  by 

weight  of  silk  or  silk  waste [See  section  Free  (E,IL,J)      90X 

D  to  this  4.6X  (CA) 

Annex]  10. 4X  (NX) 

6117.90.90  other... [See  section   Free  (E*,IL)       90X" 

D  to  this    4.6X  (CA) 
Annex]       10.4%  (NX) 

(Vj)        Additional  U.S.  note  2  to  chapter  62  is  modified  by  deleting  "For  the 
purposes  of  subheadings  6201.92.15,  6201.93.30,  6202.92.15,  6202.93.45, 
6203.43.15,  6203.43.35,  6204.63.12,  6204.63.30  and  6211.20.15."  and  inserting 
"For  the  purposes  of  subheadings  6201.92.15,  6201.93.30,  6202.92.15, 
6202.93.45,  6203.41.05,  6203.43.15,  6203.43.35,  6204.61.10,  6204.63.12, 
6204  63.30  and  6211.20.15,"  in  lieu  thereof. 
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Section 

L      (continued) 

(246). 

Subheading  6201.19.00  is   supersede<i 

by: 

• 

"6201.19 
6201. T9. 10 

Oicn's  or  boys'  overcoats,  carcoats,...:} 

[Overcoats,  carcoats,  capes,  cloaks...:! 
Of  other  textile  materials: 

Containing  70  percent  or  more 
by  weight  of  silk  or  silk 
waste 

. .    [See  section 
D  to  this 
Annex] 

Free  (E,1L.J,»() 
0.9X  (CA) 

35X 

620?.  i9.90 

Other 

. .    [See  section 
0  to  this 
Annex] 

Free  (E*,IL.MX) 
0.9X  (CA) 

35%" 

(247). 

lubheading  6201.99.00   is   superseded  by: 

"6201.99 
6201.99.^0 

[Men's  or  boys'  overcoats,   carcoats,...:] 
[Anoraks  (including  ski -jackets),...:] 
Of  other  textile  materials: 

Containing  70  percent  or  more 
by  weight  of  silk  or  silk 
waste 

.    [See  section 
D  to  this 
Armex] 

Free  (E,IL,J,MX) 
1.3X  (CA) 

35X 

6201.99.90 

Other 

. .    [See  section 
D  to  this 
Annex] 

Free  (E*,IL.NX) 
1.3X  (CA) 

35X" 

• 

(248).      ; 

lubheading   6202.19.00   is   superseded  by: 

-6202.19 
6202.19.10 

[Women's  or  girls'   overcoats,   carcoats,...:) 
[Overcoats,  carcoats,  capes,  cloaks...:] 
Of  other  textile  materials: 

Containing  70  percent  or  more 
by  weight  of  silk  or  silk 
waste 

.    [Sec  section 
0  to  this 
Annex] 

Free  (E,1L,J,MX) 
0.9X  (CA) 

35X 

6202.19.90 

Other 

.    [See  section 
0  to  this 
Annex} 

Free  (E*,IL,KX) 
0.9X  (CA) 

35X- 

(249).       : 

ubheading  6202.99.00   is   superseded 

by: 

"6202.99 
6202.99.10 

[Ucnen's  or  girls'  overcoats,  carcoats,...:] 
[Anoraks  (including  ski- jackets),...:] 
Of  other  textile  materials: 

Containing  70  percent  or  more 

by  weight  of  silk  or  silk 

waste i . . 

.    [See  section 
D  to  this 
Annex] 

Free  (E,IL.J,MX} 
0.9X  (CA) 

35X 

6202.99.90 

Other 

.    [See  section 
D  to  this 
Annex] 

Free  (E*.IL.MX) 
0.9X  (CA) 

35X" 
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Section  A.      (continued) 

(250).      Subheading  6203.19.40   is   superseded  by: 

[Men's  or  boys'   suits,  ensetnbles,...:] 
[Suits:] 

[Of  other  textile  materials:] 
"6203.19.50  Containing  70  percent  or  more 

by  weight  of  silk  or  silk 

waste [See  section      Free  (E,IL,J,P«)        35X 

D  to  this        2.2X  (CA) 
Annex] 

6203.19.90  Other [See  section      Free  (E*,IL)  35X" 

D  to  this         2.2X  (CA) 
Annex]  5.5X  (MX) 

(251)(a).      Subheading  6203.39.40   is   superseded  by: 

[Men's  or  boys'   suits,  enseinbles,...:] 
[Suit-type  jackets  and  blazers:] 
[Of  other  textile  materials:] 
"6203.39.50  Containing  70  percent  or  more 

by  weight  of  silk  or  silk 

waste [See  section    "  Free  (E,IL,J,MX)        35X 

0  to  this         2X  (CA) 
Annex] 

6203.39.90  Other • [See  section       Free(E«,IL)  35X" 

0  to  this         2X  (CA) 
Annex]  5. IX  (MX) 

(b) .      Conforming  change:      The  article   description  for  subheading  9906   61.01 
is  modified  by  deleting  ",    6104.39.20  or   6203.39.40"   and  inserting  "or 
6104.39.20"    in  lieu  thereof. 

(252).      Subheading  6203.41.10   is   superseded  by: 

[Men's  or  boys'  suits,  ensembles,...:] 

[Trousers,  bib  and  brace  overalls,...:] 
[Of  wool  or  fine  animal  hair:] 

"Trousers,  breeches  and  shorts: 
6203.41.05  Trousers  and  breeches, 

containing  elastomeric 
fiber,  water  resistant, 
without  belt  loops, 
weighing  more  than  9  kg 

per  dozen 7.6X        Frae  (IL)         52.9«/kg  ♦ 

2.2X  (CA)  58. 5X 

5.6X  (MX) 

6203. 4',. lb  Other [See  section   Free  (IL)         52.9e/kg  ♦ 

D  to  this    15.8«/kg  ♦         58. 5X" 
Annex]       6.3X  (CA) 
13. 9X  (MX) 
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Section 


(253) 


••6203.49.40 


Subheading  6203. A9. 30  is  superseded  by: 


Dten's  or  boys'  suits,  enscMbles,...:] 

[Trousers,  bib  and  brace  overalls,...:! 
[Of  other  textile  Materials:] 

Containing  70  percent  or  more 
by  Height  of  silk  or  silk 
Maste 


6203.49.80 


(254) 


"6204.19.40 


Subheading  6204.19.30   is   superseded  by: 


[Uoaen's  or  girls'  suits,  ensembles,...:] 
[Suits:] 

[Of  other  textile  materials:] 

Containing  70  percent  or  more 
by  weight  of  silk  or  silk 
waste 


6204.19.80 


(255) 


■•6204.61 
6204.61    101 


6204.61.90 


Annex   (con.) 
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( continued) 


other - 


[See  section 
D  to  this 
Annex] 

[See  section 
D  to  this 
Annex] 


Other. 


[See  section 
D  to  this 
Annex] 

[See  section 
D  to  this 
Annex] 


Subheading  6204.61.00  is  superseded  by: 


tUoaen's  or  girls'  suits,  ensenbles,...:] 
[Trousers,  bib  and  brace  overalls,...:] 
Of  wool  or  fine  animal  hair: 
Trousers  and  breeches, 
containing  elastomeric  fiber, 
water  resistant,  without  belt 
loops,  weighing  more  than  6  kg 
per  dozen 


Other. 


7.6X 


[See  section 
D  to  this 
Annex] 


Free  (E,IL,J,NX) 
0.9X  (CA) 


Free  (E*,IL,MX) 
0.9X  (CA) 


Free  (E,IL,J,MX) 
2X  (CA) 


Free  (E*,IL) 
2X  (CA) 
5. IX  (m) 


Free  (ID 
2.2X  (CA) 
6X  (M)() 

Free  (ID 
5. IX  (CA) 
13.6X  (MX) 


35X 


35X" 


6SX 


65X» 


58.5X 


58.5X«» 
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Section  A.       (continued) 


(256).      Subheading  6204.69.30   is   superseded  by: 

[Uonen's  or  girls'  suits,  enserbles,...:] 
[Trousers,  bib  and  brace  overalls,...:] 
[Of  other  textile  materials:] 
'H)f  silk  or  silk  waste: 


6204.69.40 


Containing  70  percent  or 
more  by  weight  of  silk  or 
silk  waste 


[See  section 
D  to  this 
Annex] 


Free  (E,IL,J,HX) 
2.2X  (CA) 


6204.69.60 


Other. 


[See  section   Free  (E*,1L) 
D  to  this    2.2X  (CA) 
Annex]      5.5X  (MX) 


6SX 


65X- 


(257)  (a).      Svibheading  6205.90.20  is  superseded  by: 


[Men's  or  boys'  shirts:} 

[Of  other  textile  materials:] 
'K}f  silk  or  silk  waste: 

Containing  70  percent  or  more 
by  weight  of  silk  or  silk 
waste 


6205.90.10 


[See  section 
D  to  this 
Annex] 


Free  (E,IL,J,MX) 
2.2X  (CA) 


6205.90.30 


Other. 


[See  section   Free  (E*,IL) 
0  to  this    2.2X  (CA) 
Annex]      5.5X  (MX) 


65X 


65X" 


(b).      Conforming  change:      The  article  description  for  subheading  9906.62.03 
is  modified  by  deleting  ",    or  containing  70  percent  or  more  by  weight  of  silk 
or  silk  waste"  and  by  deleting  "6205.90.20"  and  inserting  "6205.90.30"   in  lieu 
thereof. 

(258).      Subheading  6207.19.00  is  superseded  by: 

[Men's  or  boys'  singlets  and  other...:] 
[Underpants  and  briefs:] 
"6207.19  Of  other  textile  materials: 

6207.19.10  Containing  70  percent  or  more 

by  weight  of  silk  or  silk 
waste 


[See  section 
0  to  this 
Annex] 


Free  (E,IL.J,MX) 
3.3X  (U) 


6207.19.90 


Other. 


[See  sectien      Free  (E«,IU.MK) 
D  to  this         3.3X  (CA> 
Annex] 


90X 


90X" 
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Section 


(259). 


"6207.29 
6207.29.1 


6207.29. » I 


(260) 


"6207.99. Ttt 


62'7.99.9< 


(261) 


"6208. 19. 5M 


6208.19.911 


(262) 


Annex   (con.) 
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( continued) 


Subheading  6207.29.00  is  superseded  by: 


tMen 


s  or  boys'  singlets  and  other...:] 

[Nightshirts  and  pajamas:] 

Of  other  textile  aaterials: 

Containing  70  percent  or  more 
by  weight  of  silk  or  silk 
waste 


Other. 


[See  section 
D  to  this 
Annex] 

[See  section 
D  to  this 
Annex] 


Sxibheading  6207.99.60   is  superseded  by: 


Wen's  or  boys'  singlets  and  other...:] 
[Other:] 

[Of  other  textile  Materials:] 

Containing  70  percent  or  more 
by  weight  of  silk  or  silk 
waste 


Other. 


[See  section 
D  to  this 
Annex] 

[See  section 
D  to  this 
Annex] 


Subheading  6208.19.40   is  superseded  by: 


[Woaen's  or  girls'  singlets  and  other...:] 
[Slips  and  petticoats:] 

[Of  other  textile  Materials:] 

Containing  70  percent  or  nore 
by  weight  of  silk  or  silk 
waste 


Other. 


[See  section 
D  to  this 
Annex] 

[See  section 
D  to  this 
Annex] 


Subheading  6208.29.00  is  superseded  by: 


"6208.29 

6208.29.1# 


6208.29.9 


[Women's  or  girls'  singlets  and  other...:] 
[Nightdresses  and  pajamas:] 

Of  other  textile  aaterials: 

Containing  70  percent  or  more 
by  weight  of  silk  or  silk 
waste 


Other. 


LSee  section 
D  to  this 
Annex] 

[See  section 
D  to  this 
Annex] 


Free  (E.IL.J.MX) 
2.2X  (CA) 


Free  (E*,IL) 
2.2X  (CA) 
5.5X  (NX) 


Free  (E,IL,J,NX) 
2.2X  (CA) 


Free  (E*,IL) 
2.2X  (CA) 
5.5X  (MX) 


Free  (E,IL,J,NX) 
2.7X  (CA) 


Free  (E*,IL,NX) 
2.7X  (CA) 


Free  (E.IL.J.NX) 
2.2X  (CA) 


Free  (E*,IL) 
2.2%  (CA) 
S.5X  (NX) 


6SX 


65X" 


65X 


65X" 


90X 


90X" 


65X 


65X" 
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Section  A.      (continued) 

(263).      Subheading  6208.99.60  is  superseded  by: 

[Women's  or  girls'  singlets  and  other...:] 
[Other:] 

[Of  other  textile  materials:] 
"Of  silk  or  silk  waste: 
6208.99.30  Containing  70  percent  or 

more  by  weight  of  silk  or 

silk  waste [See  section       Free  (E,IL,J,NX)        65X 

D  to  this         2.2X  (CA) 
Annex] 

6208.99.50  Other [See  section       Free  (E*,IL)  65X'' 

D  to  this         2.2X  (CA) 
Annex)  5.5X  (MX) 

(264).      Subheading  6209.90.40  is   superseded  by: 

[Babies'  garments  and  clothing  accessories:] 
[Of  other  textile  materials:] 
"6209.90.50  Containing  70  percent  or  more  by 

weight  of  silk  or  silk  waste [See  section       Free  (c,IL,J)  35X 

D  to  this         0.9X  (CA) 
Annex]  2.3X  (MX) 

6209.90.90  Other [See  section       Free(E,lL)  35X" 

0  to  this         0.9X  (CA) 
Annex]  2.3X  (MX) 

(265)(a).      Subheading  6210.10.40   is   superseded  by: 

[Garments,  made  up  of  fabrics  of  heading...:] 
[Of  fabrics  of  heading  5602  or  5603:] 
"Other: 
6210.10.50  Nonwoven  disposable  apparel 

designed  for  use  in  hospitals, 
clinics,   laboratories  or 

contaminated  areas [See  section       Free  (CA,E,IL,J)        76X 

D  to  this         4.2X  (MX) 
Annex] 
Other: 
6210.10.70  Disposable  briefs  and 

panties  designed  for 

one-time  use [See  section       Free  (E.IL.J)  76X 

D  to  this         5. IX  (CA) 
Annex]  11. 2X  (MX) 

6210.10.90  Other [See  section       Free  (E*,IL,J*)  76X" 

0  to  this         5. IX  (CA) 
Annex]  1I.2X  (MX) 

(b) .   Conforming  change:   oubheading  9906.62.09  is  deleted. 
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Section 


(266). 


Subheadings  6210.20.10  and  6210.20.20  are  superseded  by: 


6210.20.30 


6210.20.50 


6210.20.70 


6210.20.90 


(267). 


6210.30.30 


6210.30.50 


Annex   (con.) 
-242- 


(  continued) 
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Section  A.   (continued) 


[CarMents,  laade  i4>  of  fabrics  of  heading...:] 
[Other  garments,  of  the  type  described  in 
subheadings  6201.11  to  6201.19:] 
■*0f  man-made  fibers: 

Having  an  outer  surface 
impregnated,  coated,  covered, 
or  laminated  with  rubber  or 
plastics  Material  which 
cooipletely  obscures  the 
Lnderlying  fabric ... 


tSee  section  Free  (ID 
0  to  this  2.2X  (C») 
Annex]      S.6X  (NX) 


Other. 


[See  section 
0  to  this 
Annex] 


Free  (ID 
2.2X  ((VI) 
S.6X  (NX) 


65X 


65X 


(267).   (con.): 

[Gamients,  made  i^  of  fabrics  of  heading...:] 
[Other  garments,  of  the  type  described  in 
subheadings  6202.11  to  6202.19: 
Other: 
6210.30.70  Having  an  outer  surface 

iMpre^tated,  coated,  covered, 
or  laminated  with  rubber  or 
plastics  material  which 
completely  obscures  the 
underlying  fabric 


6210.30.90 


Other. 


[See  section  Free  (E,IL,J) 

D  to  this  1.9X  ((Jl) 

Amex]  4.9X  (m) 

[See  siection  Free  (E*,ID 

D  to  this  1.9X  (CA) 

Annex]  4.9X  (MX) 


37.5X 


37.5X" 


Other: 

Having  an  outer  surface 
impregnated,  coated,  covered, 
or  laminated  with  rubber  or 
plastics  material  which 
completely  obscures  the 
underlying  fabric 


(268)(a).      Subheadings   6210.40.10  and  6210.40.20  are   superseded  by; 
[Garments,  made  up  of  fabrics  of  heading...:] 


Other. 


(See  section  Free  (E,IL,J) 

0  to  this  1.9X  (CA) 

Annex]  4.9X  (NX) 

(See  section  Free  (E*,IL) 

D  to  this  1.9X  (CA) 

Annex]  4.9X  (MX) 


37. 5X 


37. 5X" 


[Other 
"Of 


6210.40.30 


's  or  boys'  garments:] 
man-made  fibers: 

Having  an  outer  surface 
impregnated,  coated,  covered, 
or  laminated  with  rubber  or 
plastics  material  which 
completely  obscures  the 
underlying  fabric 


Subheadings   6210.30.10  and  6210.30.20  are  superseded  by: 


[Garments,  made  \^>  of  fabrics  of  heading...:] 
[Other  garments,   of  the  type  described  in 
subheadings  6202.11  to  6202.19: 
■Vf  man-made  fibers: 

Having  an  outer  surface 
impregnated,   coated,   covered, 
or  laminated  with  rubber  or 
plastics  material  which 
completely  obscures  the 
underlying  fabric . ... 


6210.40.50 


6210.40.70 


Other. 


[See  section 
D  to  this 
Annex] 

[See  section 
D  to  this 
Annex] 


Free  (IL) 
2.2X  (CA) 
5.6X  (MX) 

Free  (ID 
2.2X  (CA) 
S.6X  (MX) 


6SX 


65X 


Other: 

Having  an  outer  surface 
impregnated,   coated,  covered, 
or  laminated  with  rubber  or 
plastics  material  which 
completely  obscures  the 
underlying  fabric 


[See  section 
D  to  this 
Annex] 


Free  (U) 
2.2X  (CA) 
S.6X  (NX) 


Other. 


[See  section  Free  (ID 
0  to  this  2.2X  (CA) 
Annex]      5.6X  (MX) 


65X 


65X 


6210.40.90 


Other. 


[See  section  Free  (E,IL,J) 

D  to  this  1.9X  (CA) 

Annex]  4.9X  (MX) 

[See  section  Free  (E*,ID 

D  to  this  1.9X  (CA) 

Annex]  4.9X  (MX) 


37. 5X 


37.5X" 


(b) .   Conforming  change:   The  article  description  for  subheadings  9905.61.05 
and  9906.61.21  is  modified  by  deleting  "6210.40.10.  6210.40.20"  and  inserting 
"6210.40.30.  6210.40.50,  6210.40.70.  6210.40.90"  in  lieu  thereof. 
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Section 


(269) (a 


6210.50.3< 


6210.50.5  I 


6210. 50. 7> 


6210.50.9) 


(b) 
and  9906 
"6210.50 


(270) 
provis: 


••6211.11.^0 


6211.11.10 


'»621i1.12.'.0 


6211.12.  » 


Annex   (con.) 
-244- 


( continued) 


Subheadings  6210.50.10  and  6210.50.20  are   superseded  by; 


] 


(Garments,  aade  up  of  fabrics  of  heading 
[Other  Monen's  or  girls'  garments:] 
>KH  man-made   fibers: 

Having  an  outer  surface 
iiipregnated,  coated,  covered, 
or  laminated  Mith  rubber  or 
plastics  material  which 
completely  obscures  the 
i#xlerlying  fabric 


[See  section 
0  to  this 
Annex] 


free  (It) 
2.2Z  (CA) 
5.6X  (MX) 


Other. 


[See  section  Free  (IL) 
0  to  this  2.2X  (CA) 
Annex]      5.6X  <H)() 


65% 


65% 
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Section  A.       (continued) 

(271)        Subheadings   6211.20.10,    6211.20.20,    6211.20.30.    6211.20.40,    6211.20.50, 
6211.20.60  and  6211.20.70  are   superseded  and  the   following  provisions  inserted 
in  numerical    sequence: 

(Track  suits,  ski-suits  and  suimwear;...:] 
(Ski-suits:] 

"Containing  15  percent  or  more  by 
weight  of  down  and  waterfowl 
plunage  and  of  which  down  comprises 
35  percent  or  more  by  weight; 
containing  10  percent  or  more  by 
weight  of  down: 
6211.20.04  Anoraks  (including  ski-jackets). 

wincfcreakers  and  similar 
articles  (including  padded, 
sleeveless  jackets)  inported  as 
parts  of  ski -suits 


Other: 

Having  an  outer  surface 
iapregnated,  coated,  covered, 
or  laminated  with  rubber  or 
plastics  material  which 
coopletely  obscures  the 
txxjerlying  fabric 


6211.20.0" 


Other. 


[See  section 
0  to  this 
Annex] 

[See  section 
D  to  this 
Annex] 


Free  (E*,It,MX) 
1.4X  (CA) 


Fre«  (E«,IL,J*,»a) 
1.4X  (CA) 


60X 


60X- 


Other. 


[See  section  Free  (E.1L,J) 

0  to  this  1.9X  (CA) 

Annex]  4.9X  (MX) 

[See  section  Free  (€*,It.) 

0  to  this  1.9X  (CA) 

Annex]  4.9X  (HX) 


37.5X 


37.5X- 


Conforming  change:      The  article  description  for  subheadings   9905.61.05 
61.21   is  modified  by  deleting  "6210.50.10,    6210.50.20"    and  inserting 
.30,    6210.50.50,    6210.50.70,   6210.50.90"    in  lieu  thereof. 

Subheadings   6211.11.20  and  6211,12.30  are   superseded  and   the    following 
ibns    inserted  in  numerical   sequence: 


6211.20.24 


6211.20.28 


(Other:] 

(Other:! 

[Men's  or  boys':] 

"Anoraks  (including 
ski -jackets), 
windbreakers  and 
similar  articles 
(including  padded, 
sleeveless  jackets) 
imported  as  parts  of 
ski -suits: 

Of  wool  or  fine 
animal  hair 


Other. 


(Track  suits,  ski -suits  and  swimMear;...:] 
[Swimwear:] 

(Men's  or  boys':) 

Containing  70  percent  or  nor* 
by  wei^t  of  silk  or  silk 

waste CSee  section 

D  to  this 
Annex] 

Other - — CSee  section 

0  to  this 
Annex] 
(Women's  or  girls':) 

Containing  78  percent  or  more 

by  weight  of  silk  or  silk 

waste tSee  section 

0  to  this 
Annex] 

Other tSee  section 

0  to  this 
Annex] 


Free  (E,IL,J.MX)    37.5X 
2.4X  (CA) 


Free  (E*,IL.MX)    37.5X- 
2.4X  <CA) 


^ree  (E,IL,J,MX)    37.5X 
2.4X  (CA) 


Free  (E*,1L,MX)     37.5X" 
2.4X  (CA) 


6211.20.34 


6211.20.38 


Trousers  and  breeches 
imported  as  parts  of 
ski-suits: 

Of  wool  or  fine 
animal  hair 


Other. 


(See  section 
0  to  this 
Annex] 

[See  section 
D  to  this 
Annex] 


(See  section 
D  to  this 
Annex] 

(See  section 
D  to  this 
Annex] 


Free  (E*,IL,MX) 
8.8X  (CA) 


Free  (E*,IL.MX) 
8.8X  (CA) 


90X 


90X 


Free  (E«,IL,MX) 
8.9X  (CA) 


Free  (E*,IL,MX) 
8.9X  (CA) 


90X 


90X 
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Section 
(271). 


6211.20.4^ 


6211.20.41 


6211.20.54 


6211.20.58 


6211.20.64 


6211.20.68 


6211.20.74 


6211.20.78 


i  ._ 


Annex   (con.) 
-246- 


A.      (continued) 

(con.) 

[Track  suits,  ski-suits  and  swiiiMear;...:] 
[Ski -suits:] 
[Other:] 

[Other:] 

[Men's  or  boys':] 
Other: 

Of  wool  or  fine 
animal  hair 


Other. 


[Uonen's  or  girls':] 

"Anoraks  (including 
ski -jackets), 
windbreakers  and 
siailar  articles 
(including  padded, 
sleeveless  jackets) 
{■ported  as  parts  of 
ski-suits: 

Of  wool  or  fine 

animal  hair [See  section 

D  to  this 
Annex] 

Other [See  section 

D  to  this 
Annex] 
Trousers  and  breeches 
iiported  as  parts  of 
ski -suits: 

Of  wool  or  fine 

animal  hair [See  section 

D  to  this 
Annex] 

Other [See  section 

0  to  this 
Annex] 
Other: 

Of  wool  or  fine 

animal  hair [See  section 

0  to  this 
Annex] 

Other [See  section 

0  to  this 
Annex] 


[See  section  Free  (E*,IL) 

D  to  this  5. IX  (CA) 

Annex]  11. 2X  (NX) 

[See  section  Free  (E*,IL) 

0  to  this  5. IX  (CA) 

Annex]  11. 2X  (m) 


Free  (E*,IL,I«) 
8.9X  (CA) 


Free  (E*,IL,»«) 
8.9X  (CA) 


Free  (E*,IL.MX) 
9. IX  (CA) 


Free  (E*,IL,MX) 
9.1X  (CA) 


Free  (E*,IL) 
5. IX  (CA) 
11. 2X  (NX) 

Free  (E*,IL) 
5. IX  (CA) 
11. 2X  (NX) 


76X 


76X" 


90X 


90X 


90X 


90X 


76X 


6X" 
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Section  A.      (continued) 

(272)(a).      Subheadings   6211.39.00  and  6211.49.00  are   superseded  and  the 
following  provisions    inserted  in  numerical   sequence: 

[Track  suits,   ski-suits  and  swimwear; ...:] 
[Other  garments,  men's  or  boys':] 
"6211.39  Of  other  textile  materials: 

6211.39.10  Containing  70  percent  or  more 

by  weight  of  silk  or  silk 

waste [See  section       Free  (E,IL,J,MX)         35X 

0  to  this         0.9X  (CA) 
Annex] 

6211.39.90  Other [See  section       Free  (E«,1L)  35X" 

0  to  this         0.9X  (CA) 
Annex]  2.3X  (NX) 

[Other  garments,  women's  or  gjrls':] 
"6211.49  Of  other  textile  materials: 

6211.49.10  Containing  70  percent  or  more 

by  weight  of  silk  or  silk 

waste [See  section       Free  (E.IL.J)  35X 

0  to  this         2.3X  (CA) 
Annex]  5.7X  (MX) 

6211.49.90  Other [See  section       Free  (E.IL.J)  35X" 

D  to  this         2.3X  (CA) 
Annex]  5.7X  (MX) 

(b) .      Conforming  change:      Subheading  9906.62.11    is   deleted. 
(273).      Subheadings   6212.10.10  and  6212.10.20  are  superseded  by: 

[Brassieres,  girdles,  corsets,  braces,...:) 
[Brassieres:] 

"Containir»g  lace,   net  or  embroidery: 
6212.10.30  Containing  70  percent  or  more 

by  weight  of  silk  or  silk 

waste [See  section       Free  (E,1L.J,NX)        90X 

D  to  this         9.6X  (CA) 
Annex) 

6212.10.50  Other [See  section       Free  (E*,U,MX)  90X 

0  to  this         9.6X  (CA) 
Annex) 
Other: 
6212.10.70  Containing  70  percent  or  mere 

by  weight  of  silk  cr  silk 

waste [See  section       Free  (E.IL.J, MX)        75X 

0  to  this         5.4X  (CA) 
Arvwx] 

6212.10  90  Other..: [See  section       Free  (E*,1L,NX)  75X" 

D  to  this         5.4X  (CA) 
Annex] 
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Section 


(274) 


Subheadings    6216.00.18,    6216.00.28   and  6216.00.32   are   superseded  by: 


6216.00.19 


6216.00.21 


6216.00.24 


6216.00.26 


6216.00.29 


6216.00.31 


Federal  Register  /  Vol.  60,  No.  2  /  Wednesday,  January  4,  1995  /  Presidential  Documents        1261 


Annex    (con.) 
-248- 


( continued) 


[Gloves,  mittens  and  mitts:] 

[Impregnated,  coated  or  covered  with...:] 

[Other: 

[Without  fourchettes:] 

[Cut  and  sewn  from 

pre-existing  machine- woven 

fabric  that  is  iinpregnated. 

coated  or  covered  with 

plastics  or  rubber:] 

"Other: 

Containing  over 

50  pbrcent  by 

weight  of 

plastics  or 

rubber 

.  [See  section 

Free  (ID 

99.2c/kg 

D  to  this 

6.6«/kg  * 

65X 

Annex] 

3.3X  (CA) 
13.3e/kg  ♦ 
^.8X  (E.J) 
10. 5X  (MX) 

Other 

.  [See  section 

Free  (XL) 

99.2«/kg 

D  to  this 

6.6«/kg  * 

65X 

Annex] 

3.3X  (CA) 
20.9«/kg  ♦ 

8.7X  (E,J) 
10. 5X  (MX) 

!• 

Other: 


Containing  SO  percent 
or  more  by  weight  of 
cotton,  man-made 
fibers  or  any 
cotsbi nation  thereof... 


Other. 


With 


fourchettes: 

Containing  SO  percent  or 
more  by  weight  of  cotton, 
man-made  fibers  or  any 
combination  thereof 


Other. 


[See  section  Free  (ID 
0  to  this  4.2X  (CA) 
Annex]  9.6X  (MX) 

11.4X  (E,J) 

[See  section      Free  (ID 

0  to  this        4.2X  (CA) 

Annex]  7.6X  (E,J) 

9.6X  (MX) 


[See  section  Free  (E*,ID 

0  to  this  4.2X  (CA) 

Annex]  9.6X  (MX) 

[See  section  Free  (E,IL.J) 

D  to  this  4.2X  (CA) 

Annex]  9.6X  (MX) 


75X 


75X 


2SX 


25X" 


Annex   (con. ) 
-249- 

•  - 
Section  A        (continued) 

(275)(a)        Subheadings   6217.10.00  and  6217.90.00  are   superseded  by: 

[Other  made  up  clothing  accessories;  parts...:] 
"6217.10  Accessories: 

6217.10.10  Containing  70  percent  or  more  by 

weight  of  silk  or  silk  waste [See  section  Free  (E,IL,J)  90X 

D  to  this  4.6X  (CA) 

Annex]  10. 4X  (MX) 

6217.10.90  Other [See  section  Free  (E*,ID  90X 

0  to  this  4.6X  (CA) 

Annex]  10. 4X  (MX) 

6217.90  Parts: 

6217.90.10  Containing  70  percent  or  more  by 

weight  of  silk  or  silk  waste [See  section  Free  (E,IL,J)  90X 

D  to  this  4.6X  (CA) 

Annex]  10. 4X  (MX) 

6217.90.90  Other [See  section      Free  (E*,ID  90X" 

D  to  this        4.6X  (CA) 
Annex)  10.4X  (MX) 

(b) .      Conforming  change:      The  article  description  for  heading  9902.62.04  and 
subheadings   9905.62.10  and  9906.62.02   is  modified  by  deleting   "6217.10.00"   and 
inserting  "6217.10"    in  lieu  thereof. 

(276).      Subheadings  6302.21.10  and  6302.21.20  are  superseded  by: 

[Bed  linen,  table  linen,  toilet  linen...:] 
[Other  bed  linen,  printed:] 
[Of  cotton:] 

"Containing  any  enbroidery, 
lace,  braidj  edging,  triming, 
piping  or  applique  work: 

6302.21.30  Napped iSee  section   Free  (ID  » 

i   to  this    7.1X  (CA) 
Annex]      14. 5X  (MX) 

oi02.21.50                  Not  napped [See.section  Free  (IL)         90X 

D  to  this  7. IX  (CA) 

Annex]  14. SX  (MX) 
Other: 

6302.21.70                 Napped [See  section  Free  (IL)         ^SX 

D  to  this  2.2X  (CA) 

Annex]  S.6X  (MX) 

6302.21.90  Not  nappe [See  section   Free  (IL)         2SX" 

0  to  this    2.2X  (CA) 
Annex]      5.6X  (MX) 
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(277).      Subheadings   6302.31.10  and  6302.31.20  are  superseded  by: 

Bed  linen,   table  linen,   toilet  linen...:] 
[Other  bed  linen:] 
[Of  cotton:] 

"ConCaifring  any  embroidery, 
lace,  braid,   edging,  tritaaing, 
piping  or  applique  Mork: 
6302.31.30  Napped 


6302.31. SO 


6302.31.70 


6302.31.90 


(278) (a) 


6307.90.68 


6307,90.72 


(b) 


Annex   (con.) 
-250- 
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(continued) 


Not  napped. 


Other: 


Napped. 


[See  section 
D  to  this 
Annex] 

[See  section 
D  to  this 
Annex] 

[See  section 
D  to  this 
Annex] 


Free  (ID 
7.  IX  (CA) 
U.5X  (MX) 

Free  (ID 
7.U  (CA) 

U.SX  (NX) 

Free  (ID 
2.2X  (CA) 
5.6X  (MX) 


Not  napped. 


[See  section  Free  (ID 
0  to  this  2.2X  (CA) 
Annex]  S.AX  (MK) 


90X 


9091 


2SX 


25X" 


Section  A.   (continued) 

(279)(a).   Subheading  6402.19.10  is  superseded  by: 

[Other  footwear  with  outer  soles  and...:] 
[Sports  footwear:] 
[Other:] 

"Having  uppers  of  which  over  90 
percent  of  the  external  surface 
area  (including  any  accessories 
or  reinforcements  such  as  those 
mentioned  in  note  4(a)  to  this 
chapter)  is  rubber  or  plastics 
(except  footwear  having  foxing 
or  a  foxing- 1  ike  band  applied 
or  molded  at  the  sole  and 
overlapping  the  upper  and 
except  footwear  designed  to  be 
worn  over,  or  in  lieu  of  other 
footwear  as  a  protection 
against  water,  oil,  grease  or 
chemicals  or  cold  or  inclement 
weather): 
6402,19.05  Golf  shoes 6X 


Free  (ID 
1.8X  (CA) 
4.8X  (MX) 


Subheading  6307.90.70   is   superseded  by: 


Other  made  up  articles,   including...:] 
[Other:] 

[Surgical  drapes:] 
"Other: 

Spunlaced  or  bonded  fiber 
fabric  disposable  surgical 
drapes  of  man-made  fibers.. 


6402.19.15 


Other. 


[See  section  Frpe  CIL) 
D  to  this  1.8X  (CA) 
Annex]  3.6X  (MX) 


35X 


35X" 


[See  section   Frm  (E*,tL,J*) 
»  t»  this    2.7X  (CA) 
Annexl      4.2X  IMX) 


Other..,.. , [See  section 

D  to  this 
Annex] 


Free  (E«,IL,J*) 
2.7X  (CA) 
6.5X  (MX) 


78.5X 


78.5X" 


Conforming  change:      Subheading  9906.63.01   is  deleted. 


(b) .      Conforming  changes: 

(i)    The   article   description  for   subheading  9902.64.02    is  modified  by 
deleting  "6402.19.10"    and  inserting   "6402.19.15"    in  lieu   thereof; 
(ii)    Subheadings   9906.64.01,    9906.64.02   and  9906.64.03   and  the   superior 

text  which  reads   "Other  footwear  with  outer   soles   and  uppers   of  rubber 
or  plastics:"   and  "Provided  for   in  subheading  6402.19.10:"   preceding 
such  subheadings  are  deleted;    and 
(iii)    Subheading  9906.64.01   is   inserted  in  nxmerical   sequence   as   follows- 

[Goods  of  Mexico,...:] 
"9906.64.01              Skating  boots  for  use  in  the  manufacture 
«f  in-line  roller  skates  (provided  for  in 
-    ■i;ubheading  6402.19.15) Free  (MX)" 
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(280)(a). 


[fther  footwear  with  outer  soles  and. 
[Other  footwear:] 
[Other:] 

[Having  uppers  of  which  over 
90  percent...] 
"Other: 

6402.99. U  Sandals  and  similar 

footwear  of  plastics, 
produced  in  one  piece 

by  molding [See  section 

0  to  this 
Annex] 

Other , €f. 


6402.99.18 

(b). 
(281) (a). 


6403.19.10 


Conforming  change:      Subheading  9906.64.04  is   deleted. 

Subheadings  6403.19.15,    6403.19.45  and  6403.19.60  are  superseded  by: 

[l|ootwear  with  outer  soles  of  rubber,...:] 
[Sports  footwear:] 
[Other:] 

[For  men,  youths  and  boys:} 
"Welt  footwear: 

Golf  shoes 5X 


6403.19.20 


6403.19.30 


6403.19.40 


6403.19.50 


6403.19.70 


Annex   (con.) 
-252- 

(continued) 

Subheading  6402.99.15   is   superseded  by: 

:] 


Free  CH,IW) 
t.8X  CCA) 


Free  (ID 

T.8X  (CA> 
4.8X  CMX) 


35X 


35X" 


Other: 


Other [See  section 

D  to  this 
Annex] 

Golf  shoes 8.5X 


Other [See  section 

D  to  this 
Annex} 
For  other  persons: 

Golf  shoes 10% 


Other [See  section 

D  to  this 
Annex] 


Free  (Ft) 
1.5X  (CA) 
4X  (HX) 

Free  CIL.MX) 
1.5X  (CA) 


Free  (IL) 
2.5X  (CA) 
6.8X  (MX) 

Free  (IL,I«() 
2.SX  (CA) 


Free  (IL) 
3X  (U) 
8X  (NX) 

Free  (IL,MX) 
3X  (CA) 


zox 


20X 


20X 


20X 


20X 


20X" 


(b).      Canfonning  change:      Subheading  9906.64.05   is   deleted. 
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Section  A.      (continued) 

(282).      Subheading  6603.10.00   is  superseded  by: 

[Parts,   trinnings  and  accessories  of...:] 
"6603.10                    Handles  and  knobs: 
6603.10.40  Umbrella  handles  and  knobs Free  «5» 

6603.10.80  Other [See  section       Free  (A.CA.E.IL.         45X- 

»  to  this  J. MX) 

Annex] 

(283).      Subheading  6603.90.00   is  superseded  by: 

[Parts,  trinnings  and  accessories  of...:] 
"6603.90                     Other: 
6603.90.40  Umbrella  tips  and  caps Free  «5X 

6603.90.80  Other [See  section      Free  (A,CA.E,IL,         45S" 

0  to  this  J, MX) 

Annex] 

(284).      The   article   description   for   subheading   6810.19.12   is  modified  by 
deleting  such  article   description  and  inserting  *0f  stone  agglomerated  with 
binders   other  than  cement"    in  lieu  thereof. 

(285).      Additional  U.S.    note   6(b)    to  chapter  69    is  aodified  by  deleting 
"6911.10.39,"   and  inserting  "6911.10.37,    6911.10.38"   in  lieu  thereof. 

(286).      Subheadings    6911.10.20.    6911.10.39  and  6911.10.49   are   superseded  and 
the   following  provisions   inserted  in  numerical  sequexkce: 

[Tableware,  kitchenware,  other  household...:] 
[Tableware  and  kitchenware:] 
[Other:] 

"Of  bone  chinaware: 
6911.10.15  MaUndrwC  over  S31.50  per 

doMKpieces 8X  Free  (A,CA,E,IL.         75X 

J. MX) 

6911.10.25  other [See  section      Free  (A.CA.E.IL.         75X" 

D  to  this  J.MX) 

Annex] 
[Other:] 

[Available  in  specified 
sets:] 

"In  any  pattern  for 
which  the  aggregate 
value  of  the  articles 
listed  in  additional 
U.S.  note  6(b)  of  this 
chapter  is  over  $56: 

6911.10.37  Aggregate  value 

not  over  $200 8X  Free  (A,CA,E,IL,    75X 

J.MX) 

6911.10.38  Aggregate  value 

over  $200 [See  section       Free  (A.CA.E.IL,         75X" 

D  to  this  J, MX) 

Annex] 


12G5 
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Section  ii.      (continued) 
(286).        con.): 


"6911.10.52 


Annex  (con.) 
-254- 


Annex  (con.) 
-255- 


Section  A.   (continued) 
(286).   (con.): 


[Tableware,  kitchenware,  other  household...:] 
[TableiMre  and  kitchenware:] 
[Other:] 

[Other:] 

[Other:] 

Cups  valued  over  S8 
but  not  over  S29  per 
dozen;  saucers  valued 
over  SS.ZS  but  not 
over  $18.75  per  dozen; 
so(4>s,  oataeals  and 
cereals  valued  over 
$9.30  but  not  over  $33 
per  dozen;  plates  not 
over  22.9  ca  in 
Maxinm  diameter  and 
valued  over  $8.50  but 
not  over  $31  per 
dozen;  plates  over 
22.9  but  not  over  27.9 
ca  in  Maximum  diameter 
and  valued  over  $11.50 
but  not  over  $41  per 
dozen;  platters  or 
chop  dishes  valued 
over  $40  but  not  over 
$143  per  dozen;  sugars 
valued  over  $23  but 
not  over  $85  per 
dozen;  creamers  valued 
over  $20  but  not  over 
$75  per  dozen;  and 
beverage  servers 
valued  over  $50  but 
not  over  $180  per 
dozen 


6911.10.58 


[Tableware,  kitchenware,  other  household...:] 
[Tableware  and  kitchenware:] 
[Other:] 

[Other:] 

[Other:] 

Cqps  valued  over  $29 


per  dozen;  saucers 

valued  over  $18.75  per 

dozen;  soups,  eatmests 

and  cereals  valued 

over  $33  per  dozcn;^ 

plates  not  over  22.9 

oa  in  maaiaKfli.  diameter 

and  valued  over  $31 

per  dozen;  plates  over 

22.9  but  not  over  27.9 

cm  in  maxiBun  diameter 

and  valued  over  $41 

per  dozen;  platters  or 

chop  dishes  valued 

over  $143  per  dozen; 

sugars  valued  over  $85 

per  dozen;  creamers 

valued  over  $75  per 

dozen;  and  beverage 

servers  valued  over 

$180  per  dozen — [See  section 

D  to  this 
Annex) 


Free  (a,E,IL.J. 
MX) 


75X" 


(287).       Subheadings   6914.10.00  and  6914.90.00  are   superseded  by: 


"6914.10 
6914.10.40 


8X 


Free  (CA,E.IL  J. 
MX) 


/5X 


[Other  ceramic  articles:] 

Of  porcelain  or  china: 

Ceramic  ferrules  of  porcelain  or 
china,  not  exceeding  3  mr  in 
diameter  or  25  m  t#i  lengt)*,  Iwirins 
a  fiber  chanmet  ofpcaing  aneVor 
ceramic  mating  sleeves  of  aU 
or  zirconia 


6914.10.80 


6914.90 
6914.90.40 


other. 


Free 
9X 


other: 


free  (A.E.IL.J. 

MX) 
2.7X  (CA) 


60X 

60X 


Ceramic  ferrules  of  alunina  or 
zirconia,  not  exceeding  3  mm  in 
diameter  or  25  mm  in  length, 
having  a  fiber  channel  opening 
and/or  ceramic  mating  sleeves  of 
aliaiina  or  zirconia 


6914.90.80 


other. 


Free 

[See  section 
D  to  this 
Annex] 


Free  (A.E.IL.J. 

MX) 
2.4X  (CA) 


45X 
45X" 
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Section  /  .      (continued) 

(^88).      Subheading  7005.10.00   is   superseded  by: 


"7005.10 
7005.10.40 

7005.10.80 


(289).      Subheadings   7005.29.05   and  7005.29.15  are  superseded  by: 


\ 


7005.29^6* 

V 

7005.29.08 


7005.29.14 


7005.29.18 


[Float  glass  and  surface  ground  or...:] 

Nonwired  glass,  having  an  absorbent  or 
reflecting  layer: 

Suitable  for  use  in  liquid  crystal 

displays,  measuring  not  over  1.2  mn 

in  thickness  and  not  over  0.8  ■  in 

area Free 

Other [See  section 

D  to  this 
Annex] 


Free  (A,B,CA,c,iw, 
J.MX) 


60X 
60X" 


[Float  glass  and  surface  ground  or...:] 
[Other  nonwired  glass:] 
COther:] 

.  [Measuring  less  than  10  mn  in 
thickness:] 

"Measuring  not  over  0.65  m 
I  in  area: 

Suitable  for  use  in 

liquid  crystal 

displays Free 

Other [See  section 

D  to  this 
Annex] 
Measuring  over  0.65  m  in 
area: 

Suitable  for  use  in 
I,  liquid  crystal 

\  displays,  measuring 

not  over  0.8  m 
in  area Free 

Other [See  section 

D  to  this 
'•  Annex] 


Free  (B  CA,E.li.,J) 
16.6«/m^  (MX) 


$1.35/m^ 
»1 .35/ra^ 


Free  <B,CA,E,IL,J) 
12.8«/m^  (MX) 


$2.13/ni- 


$2.13/in''" 
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Section  A.      (continued) 

(290)(a).      Subheading  7011.20.50   is   superseded  by: 

[Glass  envelopes  (including  butbs  and...:] 
[For  cathode- ray  tubes:] 
"Other: 


7011.20.40 


Monochrome  glass  envelopes  with 
both  (1)  gray,  tinted,  skirted 
faceplates,  and  (2)  either  a 
video  display  diagonal  of  not 
more  than  35.6  cm  or  a 
transmission  level  of  37  percent 
or  less,  all  of  said  envelopes 
certified  by  the  importer  as 
being  for  actual  use  in  coinputer 
data  and  graphic  display 
cathode  ray  tubes..... 


7011.20.80 


Other. 


Free 

[See  section 
D  to  this 
Annex] 


Free  (A.CA.E.IL. 
J.HX) 


55X 
55X" 


(b) .      Conforming  change:      Heading  9902.70.11   is   deleted. 
(291).      Subheading  7017.90.00  is  superseded  by: 


[Laboratory,  hygienic  or  pharmaceutical 
glassware...:] 
"7017.90  other: 

7017.90.10  Microscope  slides  and  micro  cover 

glasses [See  section       Free  (A,E,!L,.', 

0  to  this  MX) 

Annex]  2.5X  (CA) 


8SX 


7017.90.50 


Other [See  section      Free  (A,E,IL,J, 

0  to  this  MX) 

Annex]  2.5X  (CA) 


85X" 


1270        Fiideral 


Section  / 


(292) (a) 
7019.20 
in  nxuBei 


20 


rical 


[Glass  fibers  (including  glass  wool)  and...:] 
[Slivers,   rovings,  yam  and  chopped 
strands:] 


7019.10.05 


7019.10.15 


7019.10.24 


^ 


7019.10.28 


7019.10.70 


7019.10.90 
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Annex   ( con . ) 
-259- 


(continued) 


Subheadings  7019.10.10,    7019.10.20,    7019.10.60,    7019.20.10, 
and  7019.20.50  are  superseded  and  the  following  provisions   inserted 
sequence : 


Section  A.      (continued) 
(292)(a).      (con.): 


[Yarns:] 

"Not  colored: 


Fiberglass  rubber 
reinforcing  yam,  made 
froa  electrically 
nonconductive  continuous 
fiberglass  filaments 
9  Microns  in  diameter  to 
11  Microns  in  diameter 
and  inpregnated  with 
resorcinol  foraialdehyde 
latex  treatment  for 
adhesion  to  polymeric 
compounds 


[Glass  fibers  (including  glass  wool)  and...:] 
[Woven  fabrics,  including  narrow  fabrics:] 
"Narrow  fabrics: 
7019.20.05  Fiberglass  tire  cord  fabric 

woven  from  electrically 
nonconductive  continuous 
fiberglass  filaments  9  microns 
in  diameter  to  11  microns  in 
I         diameter  and  impregnatedrwith 
resorcinol  formaldehyde  latex 
treatment  for  adhesion  to 


7019.20.15 


7019.20.30 


Other, 


Free 

[See  section 
D  to  this 
Annex] 


Free  (CA,IL> 
5.4X  (MX) 


SOK 

SOX 


Colored: 

Fiberglass  rubber 
reinforcing  yam,  made 
from  electrically 
nonconductive  continuous 
fiberglass  filaments 
9  microns  in  diameter  to 
11  microns  in  diameter 
and  impregnated  with 
resorcinol  formaldehyde 
latex  treatment  for 
adiesion  to  polymeric 


7019.20.40 


7019.20.70 


polymeric  compounds 

Free 

SOX 

Other 

6X 

Free  (ID 
1.8X  (CA) 
4.5X  (NX) 

SOX- 

[Other:] 

"Not  colored: 

Fiberglass  tire  cord  fabric. 

woven  from  electrically 

nonconductive  continuous 

fiberglass  filaments  9 

microns  in  diameter  to  11 

microns  in  diameter  and 

impregnated  with  resorcinol 

formaldehyde  latex 

treatment  for  adhesion  to 

polymeric  compounds 

Free 

SOX 

Other 

[See  section 
D  to  this 

Free  (ID 
2.4X  (CA) 

SOX 

Annex] 

6X  (MX) 

compounds .«•••.••••••••••••■ 

Free 

60X 

other 

.  [See  section 

Free 

(CA,1L) 

60X'' 

D  to  this 

6.9X 

(MX) 

Annex] 

[Chopped  strands] 

[Rovings] 

"Other: 

Fiberglass  rubber  reinforcing 

cord,  made  from  electrically 

nonconductive  continuous 

fiberglass  filaments  9  microns 

in  diameter  to  11  microns  in 

diameter  and  inpregnated  with 

resorcinol  formaldehyde 

latex  treatment  for  adhesion 

to  polymeric  compounds 

.  Free 

SOX 

Other 

.  4.2X 

Free 

(CA,E*,IL, 

SOX" 

Colored: 

Fiberglass  tire  cord  fabric 
woven  from  electrically 
nonconductive  continuous 
fiberglass  filaments  9 
microns  in  diameter  to  11 
microns  in  diameter  and 
impregnated  with  resorcinol 
formaldehyde  latex 
treatment  for  adhesion  to 
polymeric  compounds 


7019.20.90 


Other. 


Free 

[See  section  Free  (ID 

0  to  this  3.3X  (CA) 

Annex]  7.8X  (MX) 


60X 
60X" 


(b).      Conforming  change:      Headings   9902.70.19 
9906.70.05   and  9906.70.06  are   deleted. 


md  9902.70.20  and  subheadings 


J*) 
3.6X  (MX) 
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Section  A 
following 


I Irticles  of  natural  or  cultured  pearls,...:] 
[Of  precicxjs  or  semiprecious  stones...:! 
"Articles  of  jewelry: 


7116.20.05 


7116.20.15 


7116.20.30 


7116.20.35 


7116.20.40 


Annex   (con.) 
-260- 


(continued) 


Subheadings   7116.20.10  and  7116.20.20  are  superseded  and  the 
provisions   inserted  in  numerical   sequence: 


vaiuea  noi  over  *^u  fjei  fjici,c.... 

0  to  this 

J. MX) 

Annex] 

Other 

-  6.5X  • 

Free 

(A*,CA,E,IL, 

J.W) 

COther:] 

"Of  semiprecious  stones  (except 

rock  crystal): 

Graded  semiprecious  stones 

strur^  temporarily  for 

convenience  of  transport.... 

.  2.1X 

Free 

(A.CA.E.IL, 
J,MX) 

Figurines  of  semiprecious 

* 

stone. . ..................... 

.  4.5X 

Free 

(A,CA,E,IL, 

J, MX) 

other 

.  [See  section 
0  to  this 

Free 

(A.CA.E.IL, 

J,MX) 

Annex] 

SOX 


80%" 


SOX 


SOX 


SOX" 


(b) .      tonf orming  changes : 

(1)    General  note  4(d)    is  modified  by  deleting  "7116.20.10  Thailand"   and 

inserting  "7116.20.05  Thailand"   and  "7116.20.15  Thailand"   in  numerical- 
kequence ;    and 
(ii)    Heading  9902.71.16   is  deleted. 

(294).      Subheadings  7117.19.10  and  7117.19.50  are  superseded  and  the  following 
provision^   inserted  in  numerical  sequence: 

Imitation  jewelry:] 

[Of  base  metal,  whether  or  not  plated...:] 
[Other:] 

[Rope,  curb,  cable,  chain...:] 
"Valued  not  over  33  cents 
per  meter: 
7117.19.05  Toy  jewelry  valued 

not  over  8  cents  per 
piece Free 


7117.19.15 


7117.19.60 


7117.19.90 


Other 8X 


[Religious  articles... :]- 
"Other: 

Toy  jewelry  valued  not 

over  8  cents  per  piece Free 

Other 11X 


Free  (A,E,IL,J, 

MX) 
2.4X  (CA) 


BOX 
SOX" 


110X 

Free  (A,E,1L,J,MX)     110X" 
3.3X  (CA) 
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Section  A.   (continued) 

(295).   Subheadings  7117.90.40  and  7117.90.50  are  superseded  and  the  following 
provisions  inserted  in  numerical  sequence: 

[Imitation  jewelry:] 
[Other:] 

[Other:] 

"Valued  not  over  20  cents  per 
dozen  pieces  or  parts: 
7117.90.45  Toy  jewelry  (except  parts)...  Free  45X 

7117.90.55  Other 7.2X        Free  (A,E,IL,J,    45X 

MX) 

2  JX  (CA> 
Valued  over  20  cents  per  dozen 
pieces  or  parts: 
7117.90.60  Toy  jewelry  (except  parts) 

valued  not  over  8  cents 
per  piece Free  110X 

Other: 
7117.90.75  Of  plastics Free  110X 

7117.90.90  Other 11X         Free  (A,E,IL,J.     110X" 

MX) 
3.3X  (CA)     ^  , 

(296)(a).      Subheading  7326.90.90  is   superseded  and  the   following  provisions 
inserted  in  numerical  sequence: 

[Other  articles  of  iron  or  steel:] 
[Other:] 

[Other:] 
"7326.90.25  Cable  or  imer  wire  for  caliper 

and  cantilever  brakes  and 
casing  therefor,  whether  or  not 
cut  to  length Free  45X" 

(Other:) 

"7326.90.85  Other [See  section  Free  (A,B,E,IL,J.       «5X" 

D  to  this  m> 

Annex]  1.7X  (CA> 

(b).   Conforming  change:   The  article  description  for  subheadings 
9905.73.11,  9905.73.20  and  9905.73.25  is  modified  by  deleting  "7326.90.90"  anc 
inserting  "7326.90.85"  in  lieu  thereof. 


1274 


Section 
(297) (a 

"7616.90 
7616.90.16 

7616.90. SI 
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A.      (continued) 

.      Subheading  7616.90.00   is   superseded  by: 

(Other  articles  of  aluminun:] 
Other: 

Luggage  frames Free 


45X 


Other. 


[See  section      Free  (A.B.E.IL.J,       45X" 
D  to  this  MX) 

Annex]  1.7X  (CA) 


(b) .      Conforming  changes: 

(ii    Heading  9902.76.16   is  deleted; 
(ii)   The  article  description  for  subheading  9905.76.30   is  modified  by 
deleting  "7616.90.00"   and  inserting   "7616.90.50"    in  lieu  thereof. 


(298) 


8407.33. J  I 


8407.33.6  I 


(299) 


"8419.50 
8419.50.1 


8419.50.5^ 

8419.60 
8419.60.1 

8419.60. Si 


Subheading  8407,33.20   is   superseded  by:. 


tSpark- ignition  reciprocating  or  rotary...:! 
(Reciprocating  piston  engines  of...:l 
[Of  a  cylinder  capacity  exceeding 
250  cc  but  not  exceeding  1.000  cc:] 
"To  be  installed  in  vehicles 
of  subheading  8701.20,  or 
heading  8702,  8703  or  8704: 
To  be  installed  in 
vehicles  specially 
designed  for  traveling 
on  snow,  golf  carts, 
non-anphibious  all-terrain 
vehicles  and  burden 
carriers 


Other. 


Free 

(See  section 
D  to  this 
Annex] 


Free  (A,B,E,1L,J, 

MX) 
0.9%  (CA) 


35X 


35X" 


Subheadings  8419.50.00  and  8419.60.00  are  superseded  by: 


[Machinery,  plant  or  laboratory  equipment, 
whether  or  not  electrically  heated,  for...:] 
Heat  exchange  inits: 

Brazed  aluninua  plate-fin  heat 
exchangers 


4.2X 


Free  (A,C,CA,E,IL,     35X 
J, MX) 


Other. 


(See  section       Free  (A,C,CA.E.IL,     35X 


0  to  this 
Annex] 


Machinery  for  liquefying  air  or  other 

gases: 

Machinery  containing  brazed  aluminum 
plate-fin  heat  exchangers 4.2X 


Other (See  section 

0  to  this 
Annex] 


J, MX) 


Free  {A,CA,E,IL, 
J, MX) 

Free  (A.CA.E.IL, 
J. MX) 


35X 


35%" 
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Section  A.      (continued) 

(300).      Subheading  8419.89.50   is   superseded  by: 

[Machinery,  plant  or  laboratory  equipment, 
whether  or  not  electrically  heated,   for...:] 
[Other  machinery,  plant  or  equipment:] 
[Other:] 

"Other: 
8419.89.60  Molten-salt-cooled  acrylic 

acid  reactors.. Free 


8419.89.90 


Other 4.2% 


Free  (A,CA,E,IL, 
J,HX) 


35X 
35X" 


(301).      Subheading  8419.90.90  is   superseded  by: 

[Machinery,  plant  or  laboratory  equipment, 
whether  or  not  electrically  heated,   for...:] 
[Parts:] 

"Other: 
8419.90.50  Of  molten-salt-cooled  acrylic 

acid  reactors;  of  medical, 
surgical  or   laboratory 

sterilizers (See  section 

D  to  this 
Annex] 


8419.90.80 


Other (See  section 

D  to  this 
Annex] 


Free  (A.CA,E,iL, 
J. MX) 


Free  (A,CA,E,IL, 
J.MX) 


35X 


35X" 


(302).      Subheading  8424.89.00   is   superseded  by: 


(Mechanical  appliances  (whether  or  not  hand 
operated)  for  projecting,  dispersing  or...:] 
[Other  appliances:] 
"8424.89  Other: 

8424.89.30  Machinery  for  use  in  the 

manufacture  of  video  laser 
discs;  spraying  appliances 
designed  for  etching,  stripping 
or  cleaning  semiconductor 
iiaf  ers 


Free 


8424.89.90 


Other (See  section 

D  to  this 
Annex] 


35X 

Free  (A,B,CA,E,IL.     35X" 
J,NX) 


(303) (a).      Subheadings   8443.11.00  and  8443.19.90  are   superseded  and  the 
following  provisions   inserted  in  numerical   sequence: 

(Printing  machinery;  machines  for  uses...:] 
[Offset  printing  machinery:] 
"8443.11  Reel-fed: 

8443.11.10  Double-width  newspaper  printing 

presses 


3.3X 


8443.11.50 


Other .•   [See  section 

0  to  this 
Annex] 


Free  (A.CA.E.IL,         25X 
J.MX) 

Free  (A.CA.E.IL.         25X" 
J.MX) 
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Section 
(303)  (a)| 


k.      (continued) 


8443. 19. 6e 
8443.19.80 


(b) 
(304). 


Annex  (con.) 
-264- 


(con.) : 

A. 

[Printing  machinery;  machines  for  uses...:] 
[Offset  printing  machinery:! 
[Other:] 

"Weighing  1,600  kg  or  more: 
Sheet-fed 


Other. 


Free 

[See  section 
0  to  this 
Annex] 


Free  (A.CA.E.IL, 
J, MX) 


25X 
25X" 


Conforming  change:      Heading  9902.84.43   is  deleted. 
Subheadings   8446.21.00  and  8446.30.00  are   superseded  and  the  following 


provisi<lns   inserted  in  numerical  sequence: 

(Weaving  machines  (looms):] 

[For  weaving  fabrics  of  a  width  exceeding 
30  cm,  shuttle  type:] 
••8446.21  Power  looms: 

8446.21.14  For  weaving  fabrics  of  a  width 

exceeding  4.9  m Free 


8446. 21. 5( 

8446.30 
8446.30. 1( 

8446.30. 5( 
(305). 

8447. 20. 2( 
8447.20.3< 


Other [See  section 

D  to  this 
Annex] 
For  weaving  fabrics  of  a  width  exceeding 
30  cm,  shuttleless  type: 

Power  looms  for  weaving  fabrics  of 

a  width  exceeding  4.9  m Free 

Other tSee  section 

D  to  this 
Annex] 

Subheading  8447.20.10  is  superseded  by: 

[Knitting  machines,  stitch-bonding...:] 
(Flat  knitting  machines;...:] 

■•V-bed  flat  knitting  machines: 

Power  driven  flat  knitting 

machines  over  50.8  cm  in  width....  Free 


Free  (A,CA,E,1L, 
J,«<) 


40X 
40X 


Free  (A,CA,E.IL, 
J,HX) 


40X 
40X'< 


Other [See  section 

0  to  this 
Annex] 


Free  (A,CA,E,IL, 
J. MX) 


40X 
40X'' 
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Section  A.   (continued)         ^ 

(306).   Subheadings  8456.90.10  and  8456.90.50  are  superseded  by: 

[Machine  tools  for  working  any  material  by...:] 
[Other:] 

"For  working  metal: 
8456.90.20  Focused  ion  beam  milling 

machines  designed  to  produce 

or  repair  masks  and  reticles  of 

semiconductor  device  designs Free  30X 

8456.90.40  Other [See  section       Free  (A,CA,E,IL,  30X 

D  to  this  J. MX) 

Annex] 
Other: 
8456.90.60  Dry  etching  (including  plasma) 

machines  designed  to  process 
semiconductor  wafers Free  35X 

8456.90.80  Other [See  section       Free  (A.CA.E.IL,         35X" 

D  to  this  J.MX) 

Annex] 

(307).      Subheadings   8464.20.00  and  8464.90.00  are  superseded  and  the   following 
provisions   inserted  in  numerical   sequence: 

[Machine  tools  for  working  stone,  ceramics,...:] 
"8464.20  Grinding  or  polishing  machines: 

8464.20.10  Machines  designed  to  process 

semiconductor  wafers Free  35X 

8464.20.50  Other [See  section       Free  (A.CA.E.It,         35X 

D  to  this  J.MX) 

Annex] 

8464.90  other: 

8464.90.10  Machines  designed  to  scribe  or 

score  semiconductor  wafers  into 

finished  chips  or  die;  wet  chemical 

etching  machines  designed  to  process 

semiconductor  wafers Free  35X 

8464.90.50  Other (See  section      Free  (A.CA.EJL.         35X" 

0  to  this  J.MX) 

Annex] 


1277 


1278        1  ederal  Register  /  VoL  60,  No.  2  /  Wednesday,  Janoary  4,  1^5  /  Presidential  Dontments 


Section 


\.      (continued) 


(308) 


"8471.91 


Subheading  8471.91.00   is   superseded  by: 

tAutonatic  data  processing  machines  and...:! 
[Other:] 

Digital  processing  units,  whether  or 
not  entered  with  the  rest  of  a 
system,  which  may  contain  in  the 
same  housing  one  or  two  of  the 
following  types  of  units:     storage 
units,    input  units,   output  units: 
8471.91.40  Digital  processing  units  for 

automatic  data  processing 
machines,  unhoused,  consisting 
of  a  printed  circuit  (single  or 
multiple)  with  one  or  more 
electronic  integrated  circuits 
or  other  semiconductor  devices 
mounted  directly  thereon, 
certified  as  units  designed 
for  us*  other  than  in  an 
automatic  data  processing 
machines  of  subheading  8471.20 Free 


8471.91.80 


(309) 


"8472.90.70 


8472.90.90 


<31C) 


"8473.40.60 


8473.40.90 


Annex   (con. V 
-266- 


Other CSee  section 

D  to  this 
Annexl 


Free  (A,.C,CA,^E.lt,. 
J.MX) 


35% 


35X" 


Subheading  8472.90.80   is   superseded  by: 


fOther  office  machines  (for  example,   hectograph 

or  stencil  dLplicating...:] 
[Other:] 

Accessory  and  auxiliary  machines 
which  are  intended  for  attachment  to 
an  electrostatic  photocopier  and 
which  do  not  operate  independently 
of  such  photocopier 


Other . 


Free 

(See  section 
D  to  this 
Annexl 


Free  (A.CA.E,IL, 
J.MX) 


35% 
35X" 


Subheading  8473.40.40   is   superseded  by: 

[Parts  and  accessories  (other  than  covers, 
carrying  cases  and...:] 

[Parts  and  accessories  of  the  machines  of 
heading  8472:] 

Parts  and  accessories  of  the  goods 

of  subheading  8472.90.70 Free 


Other [See  section 

0  to  this 
Annex] 


Free  (A,CA,E.IL. 
J.HX) 


35% 
35X" 
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Section  A.       (continued) 

(311).      Subheading  8477.10.60   is   superseded  by: 

Dtochinery  for  working  rubber  or  plastics...:] 
(Injection-molding  machines:] 
"8477.10.40  For  manufacturing  video  laser 

discs Free  35X 

8477.10.80  Other.... tSee  section      Free  (A,CA,E,I  3'X" 

D  to  this  J, MX) 

Annex] 

(312) (a).      Subheading  8479.89.90  is   superseded  by: 

Dtachines  and  mechanical  appliances  having 

individual  functions,  not  specified  or...:]  ^ 

(Other  machines  and  mechanical 
.   appliances:] 
(Other:] 

"Other: 
8479.89.85  Machines  for  processing  of 

semiconductor  materials; 
machines  for  production 
and  assembly  of  diodes, 
transistors  and  similar 
semiconductor  devices  and 
electronic  integrated 
circuits Free  35X 

8479  89.95  Other (See  section      Free  (A,B,C,CA,E,       >5X" 

D  to  this  IL,J,MX) 

Annex] 

(b).      Conforming  change:      Additional  U.S.    note   1   to  chapter  <e4   is  modified 
by  deleting  "8479.89.90"   and  inserting  "8479.89.95"    in  lieu  thereof. 

(313) (a).      Subheadings   8503.00.55  and  8503.00.85   are   superseded  and  the 
following  provisions   inserted  in  numerical  sequence: 

(Parts  suitable  for  use  solely  or  principally 
with  the  machines  of  heading  8501  or  8502:] 
(Stators  and  rotors  for  the  goods  of 
heading  8501:] 
"8503.00.45  For  generators  suitable  for  use  on 

aircraft Free  35X 

8503.00.65  Other 3X  Free  (A,B,CA,E,  35X" 

IL.J.KX) 

(Other:] 
"8503.00.90         For  generators  suitable  for  use  on 

aircraft Free  35X 

8503.00.95         Other 3X         Free  (A,B,W,E,    35X- 

IL,J,MX) 

J- 

(b).      Conforming  change:     Heading  9902.85.03   is  deleted. 


12S0 


Section 


L   (continued) 


(31A) 


Subheading  8514.30.00  is  superseded  by:, 

[Industrial  or  laboratory  electric  (including 
induction  or  dielectric)  furrwces  and...:] 
"8514.30  Other  furnaces  and  ovens: 

85K.30.20  F«r  diffusion,   oxidation  or 

annealing  of  semiconductor  wafers 


85U. 30.40 


(315)(a) 


"8519.91 
8519.91.10 


8519.91.50 


8525.20.28 
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Other. 


Free 

35% 

.. (See  sectiorv 

Free  (A.CA.E.IL, 

35X" 

D  to  this 

J,HX) 

Annex] 

Subheading  8519.91.00   is   superseded  by: 

[Turntables,   record  players,   cassette  players 
and  other  soirtd. ..:] 

[Other  sound  reproducing  apparatus:] 
Cassette  type: 

Designed  exclusively  for 

motor-vehicle  installation 3.7X 


Other [See  saetiar 

D  XA  this 
Annex]. 


Frae  (A.B.CA.E,  35X 

Fra«"(A,E,a,J.  35X" 

NX) 


(b)  .   Conforming  change:   The  article  description  for  subheading  9905.00.00 
is  modified  by  deleting  "8519.91". 

C316).   Subheading  8525.20.20  is  superseded  by: 

(TranMussion  apparatus,  for  radiat«l«piiQiiy„ 
radiotelegraphy,  radiobroadcast ina  or — :1 
rrransaission  apparatus  incorporating 
reception  apparatus:} 
[Transceivars:] 

"Low-power  radiotelephonio 
transceivers  operating  on 
frequencies  from  49.82  to 
49.90  NHz: 
8525.20.24  Infant  nursery 

intercommunication 
systems,  each  consisting 
in  the  same  package  of  a 
pair  of  transceivers 
operating  on  frequencies 
from  49.82  to  49.90  MHz 
and' an  electrical  adapter.. 


Other. 


Free 

[See  section 
D  to  this 
Annex] 


Free  (A.CA.E.IL. 


35X 
3SX» 
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Scction  A.      (continued) 

(317).      Subheading  8527.19.00   is  superseded  by: 

[Reception  apparatus  for  radiotelephony, 

radiotelegraphy  or  radiobroadcasting, :] 

[Radiobroadcast  receivers  capable  of 
operating  without  an  external  source...:] 
"8527.19  Other: 

8527.19.10  Valued  not  over  $40  each, 

incorporating  a  clock  or 
clock-timer,   not  in  cont)inaticn 
with  any  other  article,  and  not 
designed  for  motor  vehicle 
installation Free 

8527.19.50  Other [See  section 

0  to  this 
Annex] 

(318).      Subheading  8527.32.00   is  superseded  by: 

[Reception  apparatus  for  radiotelephony, 

radiotelegraphy  or  radiobroadcasting, :] 

[Other  radiobroadcast  receivers,...:] 
"8527.32  Not  combined  iMth  sound  recording  or 

reproducing  apparatus  but  cotnbifted 
with  a  clock: 
8527.32.10  value*  not  over  $40  each. Free 

8527.32.50  Other [See  section 

D  to  this 
Annex] 

(319).      Subheading  8527.90.80  is  superseded  by: 

[Reception  apparatus  for  radiotelephony, 
radiotelegraphy  or  radiobroadcasting....:] 
[Other  apparatus:] 
"Other: 
8527.90.50  Infant  nursery  monitor  systans. 

each  consisting  in  the  sa-ne 
package  of  a  radio  transmitter, 
an  electrical  adapter,   and  a 
radio  receiver Free 

8527.90.90  Other 6X 


199S  /  Presidential  Efccuments 


1291 


Free  (A,CA,E,IL, 
J, MX) 


35X 

35X" 


Free  (A,CA^,IL, 

J:,M»> 


3SX 

35X" 


Free  (A, B.C.  Jk.E, 
IL,i,IW> 


35X 


35X" 


1282 


Sectiot    A.      (continued) 


(320). 


[Television  receivers  (including  video  monitors 
and  video  projectors),...:] 
[Color:] 

[Non-high  definition,  having  a  single 
picture  tube  intended  for  direct 
viewing  (non-projection  type),  with 
a  video  display  diagonal  not 
exceeding  35.56  cm:] 

"Incorporating  video  recording 
or  reproducing  apparatus: 
8S28.10.t1  W'th  a  video  display 

diagonal  not  exceeding 
33.02  cm 


8528.10. 


13 


8528.10 


17 


8528.10. 


(321) 


63 


8528.10. 


8528.10  67 


8528.10 
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Subheadings   8528.10,14  and  8528.10.18  are   superseded  by: 


[See  section      Free  (A.E.IL, J.MX)     25X 
D  to  this         1.1X  (CA) 
Annex] 


Other 3.9X 


Free  (A.E.IL.J.MX)     25X 
1.1%  (CA) 


Other: 

With  a  video  display 
diagonal  not  exceeding 
33.02  cm 


[See  section       Free  (B,E,1L, J,MX}     35X 
D  to  this         1.5X  (CA) 
Annex] 


19 


Other 5X 


Free  (B.E.IL.J.MX)     35X» 
1.5X  (CA) 


Subheadings   8528.10.64  and  8528.10.68   are   superseded  by: 


[Television  receivers  (including  video  monitors 
and  video  projectors),...:] 
[Color:] 

[With  a  flat  panel  screen:] 

"Incorporating  video  recording 
or  reproducing  apparatus: 
8S28.10J61  With  a  video  display 

diagonal  not  exceeding 
33.02  cm 


[See  section      Free  (A,E,1L.J,MX)     25X 
D  to  this         1.1X  (CA) 
Annex] 


Other 3.9X 


Free  (A.E.IL, J.MX)     25X 
1.1X  (CA) 


Other: 

With  a  video  display 
diagonal  not  exceeding 
33.02  cm 


[See  section      Free  (B.E.1L,J,MX.)     35X 
0  to  this        1.5X  (CA) 
Annex] 


69 


Other 5X 


Free  (B,E,IL, J.MX)     35X'* 
1.5X  (CA) 
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Section  A.      (continued) 

(322) (a).      Subheadings  8528.10.74  and  8528.10.78  are  superseded  by: 

[Television  receivers  (including  video  monitors 
and  video  projectors),...:] 
[Color:] 

[Other:] 

"Incorporating  video  recording 
or  reproducing  apparatus: 
8528.10.71  With  a  video  display 

diagonal  not  exceeding 

33.02  cm [See  section   Free  iAJL^lL.J.KX)     25X 

D  to  this    UX  CCAi 
Annex] 

8528.10.73  CJther 3.9X        Free  (A,E.IL,J.MX)  25X 

1.1X  (CA) 
Other: 

8528.10.77  With  a  video  display 

diagonal  not  exceeding 

33.02  cm [See  section       Free  (B,E,IL,^,HX)     35X 

D  to  this        1.5X  iCHr 
Annex] 

8528.10.79  Other 5X  Free  (».E.1£, J,l«)     JOf 

r.5X  (C»y 

(b).      Conforming  change:      The  article  description  for  subheadings   9903.41.40 
and  9903.41.45   is  modified  by  deleting  "or  8528.10.78"   and  inserting   ", 
8528.10.77  or  8528.10.79"    in  lieu  thereof. 

(323).      Subheading  8529.9Q.79   is  superseded  by: 

[Parts  suitable  for  use  solely  or  principally 
with  the  apparatus  of  headings  8525  to  8528:] 
[Others] 

[Other  parts^  of  articles  of  headings 
8525  and  8527,  except  parts  of...:] 
[Of  television  apparatus:] 
"For  television  cameras; 

8529.90.78  Mounted  lenses 

suitable  for  use  in, 
and  entered 
separately  from, 
closed-circuit 
television  cameras, 
with  or  without 
attached  electrical 
or  non-electrical 
closed- circuit 
television  camera 
connectors,  and  with 

or  without  attached  1 

motors Free  ^5X 

8529.90.81  Other [See  section   Free  (A,CA,E,IL,    35X" 

D  to  this         J, MX) 
Annex) 


1283 
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Section 
(324). 


8540.11.2 > 


8540.11.2  1 


(325) 


8540.11.4» 


8540.11.4} 


(326). 


"8543.10 
8543.10. 


8543.10.fl) 
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A.       (continued) 

Subheading  8540.11.20  is  superseded  by: 

CThermionic.  cold  cathode  or  photocathode  tubes 
(for  exanple,  vacuua  or...:] 

(Cathode-ray  television  picture  tubes,...:] 
CColor:) 

"Hon-high  definition, 
non-projection,  having  a  video 

display  diagonal  not  exceeding  • 

35.56  an: 

Having  a  video  display 
diagonal  not  exceeding 

33.02  cm [See  section      Free  (B,CA,E.IL. 

0  to  this  J, NX) 

Annex] 


Other 15X 


Free  (B,CA.E,IL. 
J, MX) 


60% 


60X" 


Subheading  8540.11.40    is   superseded  by: 

rrhenaionic.  cold  cathode  or  photocathode  tubes 
(for  example,  vacum  or...:] 

[Cathode-ray  television  picture  tut>es,...:] 
[Color:] 

"High  definition,  having  a  video 
display  diagonal  not  exceeding 
35.56  cm: 

Having  a  video  display 
diagonal  not  exceeding 

33.02  cm [See  section 

D  to  this 
Annex] 

Other 15X 


Free  (B,CA,E,IL, 
J. MX) 


Free  (B.CA.E.IL, 
J, MX) 


60% 


60X" 


Subheading  8543.10.00   is   superseded  by: 

[Electrical  machines  and  apparatus,  having 
individual  functions,  not  specified  or...:] 
Particle  accelerators: 
40  Ion  implanters  designed  for  doping 

semi  conductor  wafers 


Other. 


Free 

35X 

[Sec  section 

Free  (A.CA.E.IL, 

35X" 

D  to  this 

J. MX) 

Annex] 
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Section  A.      (continued) 

(327)(a).      Subheading  8543.80.95    is   superseded  by: 

[Electrical  machines  and  apparatus,   having 

individual   functions,  not  specified  or :] 

[Other  machines  and  apparatus:] 
[Other:] 

"Other: 
R543.80.94  For  electrical  nerve 

stimulation [See  section 

D  to  this 
Annex] 


Free  (A.CA.E.IL, 
J.MX) 


35X 


8543.80.98 


Other [See  section 

D  to  this 
Annex] 


Free  (A,B,CA,E,IL.     35X" 
J.MX) 


(b)  .      Conforming  change:      U.S.    note   2(u)    to  subchapter  XVII  of  chapter  98    is 
modified  by  deleting  "8543.80.95"   and  inserting  "8543.80.94,    8543.80.98"    in 
lieu  thereof. 

(328).      Subheading  8712.00.40   is   superseded  by: 

[Bicycles  and  other  cycles  (including...:] 
"8712.00.44              Bicycles  having  a  front  wheel  exceeding 
55  cm  but  not  exceeding  63.5  cm  in 
diameter  and  a  rear  wheel  exceeding 
63.5  cm  in  diameter,  weighing  less  than 
16.3  kg  complete  without  accessories  and 
not  designed  for  use  with  tires  having  a 
cross-sectional  diameter  exceeding 
4.13  cm,  and  valued  $200  or  more  each 


8712.00.48 


other  bicycles. 


5.5X 


[See  section 
0  to  this 
Annex] 


Free  (E,IL,J> 
1.6X  (CA) 
4.4X  (MX) 

Free  (E.It.J) 
4.5X  (CA) 
12X  (MX) 


30X 


30X" 


(329).      Subheadings   8714.93.10,    8714.93.20,    8714.93.30.    8714.93.60  and 
8714.93.80  and  the  superior  text  immediately  preceding  subheading  8714.93.60 
are   superseded  by: 

[Parts  and  accessories  of  vehicles  of  headings 
8711  to  8713:1 
[Other:] 

[Hubs,  other  than  coaster  braking 
hubs  and  hub  brakes,  and...:] 
[Hubs:] 
"8714.93.05  Aluminun  alloy  hubs  with 

a  hollow  axle  and 
lever-qperated  quick 
release  mechanism Free  30X 
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Section 
(329). 


87U.93.15 


87U.93.24 
87U.93.2a 


87U.93.35 


87U.93.70 

(330)(a) 
8714.94. 


"87U.94.30 


87U.94.90 


(b). 


Annex   (con.) 
-274- 

A.      (continued) 

(con.):  . 

[Parts  and  accessories  of  vehicles  of  headings 
8711  to  8713:1 
[Other:] 

EKubs,   other  than  coaster  braking 

hubs  and  hub  brakes,   and :] 

[Hubs:] 

Other: 

Three  speed Free 

Variable  speed  (except 
three  speed)  with 
internal   gear 
changing  mechanisms: 

Two  speed Free 

Other [See  section 

D  to  this 
Annex] 

Other tOX 


Free-wheel  sprocket-wheels Free 


30% 


30X 
F>ee  (E.U.J.HX)  30X 
1.8X  (CA) 


Free  (E.TL.J) 

3X  (CA) 

ax  (!«) 


30X 


30X" 


Subheadings   8714.94.10,    8714.94.15,    8714.94.25,    8714.94.40  and 
50  are   superseded  by: 

[Parts  and  accessories  of  vehicles  of  headings 
8711  to  8713:1  , 

[Other:] 

[Brakes,   includins  coaster...:] 
DruD  brakes,  caliper  and 
cantilever  bicycle  brakes,  and 
coaster  brake*;  parts  thereof 
(including  cable  or  inner  wire 
therefor,   fitted  with 
fittings) Free 


Other 10X 


Free  (E.IL.J) 
3X  (CA), 
8%  (MX) 


■30X 

3{a" 


Conforming  change:      Subheading  9906.87.06   is   deleted. 
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Section  A.   (continued) 


(331).   Subheading  8714.99.90  is  superseded  by: 

[Parts  and  accessories  of  vehicles  of  headings 
8711  to  8713:1 
[Other:] 

[Other:] 


"8714.99  60 


Trigger  and  twist  grip  controls 
for  three  speed  hubs,  and  parts 
thereof;  bicycle  handlebar 
stens  wholly  of  aluninun  alloy 
(including  their  hardware  of 
any  Material),  valued  over 
$2. IS  each;  and,  bicycle 
handlebar  stea  rotor 
assenbl i  es 


Free 


8714.99.80 


Other 1 0X 


Free  (E.IL.J) 
3X  (CA) 
8X  (MX) 


30X 
30X" 


(332).      Additional  U.S.   note  5   to  chapter  90   is  modified  by  deleting 
"9009.90.40"  and  inserting  "9009.90.10  and  9009.90.30"   in  lieu  thereof. 

(333).      Subheadings   9002.11.80  and  9002.90.90  are  superseded  and  the  following 
provisions  inserted  in  numerical  sequence: 

[Lenses,  prisms,  mirrors  and  other  optical 
elements,  of  any  material,  mounted,...:] 
[Objective  lenses  and  parts  and...:] 
(For  cameras,  projectors  or...:] 
"Other: 
9002.11.60 


9002.11.90 


Mounted  lenses  suitable 

for  use  in,  and  entered 

separately  from. 

- 

closed-circuit  television 

cameras,  with  or  without 

attached  electrical  or 

non-electrical 

closed-circuit  television 

"- 

camera  connectors,  and 

with  or  without  attached 

imotQPS  ........•.•>.. .*- 

Free 

.  [See  section 
D  to  this 

Free  (A.CA.E.IL, 
J. MX) 

45X 

Other 

45* 

Amex] 
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Section 


(333) 


«9002.90.aS 


9002. 90. 9« 


(334) 


9009.90. 1( 


9009.90.3( 


9009.90. 5( 


9009.90. 7( 


Annex   ( con . ) 
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Annex   (con.) 
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( continued) 


Section  A 


(continued) 


(con. ) : 

(Lenses,  prisnB,  nirrors  and  other  optical 
elements,  of  any  material,  mounted,...:! 
[Other:] 

[Other:! 

Mounted  lenses  suitable  for  use 
in,  and  entered  separately 
from,  closed-circuit  television 
cameras,  with  or  without 
attached  electrical  or 
nwi-electrical  closed-circuit 
television  camera  connectors, 
and  with  or  without  attached 
■otors 


(335).   Subheading  9017.20.80  is  superseded  by: 


[Drawing,  marking-out  or  mathematical 
calculating  instruments...:] 

[Other  drawing,  marking-out  or...:] 
"9017.20.50  Pattern  generating  apparatus 

designed  to  produce  masks  and 
reticles  from  photoresist  coated 
substrates  (such  as  optical,  E-beam, 
focused  ion  beam.  X-ray  or  laser 
beam  apparatus  except  those  of 
subheading  8456.90.20) 


9017.20.90 


Other. 


Other. 


Free 

[See  section 
D  to  this 
Annex] 


65X 

Free  (A,C,E.IL,J,   dSX" 

MX) 
2,5X  (CA) 


Free 

[See  section  Free  (A,E,IL.J. 
D  to  this         «X) 

Annex]  I.TX  (CA) 


A5X 


Subheadings  9009.90.40  and  9009.90.80  are   superseded  by: 

(Photocopying  apparatus  incorporating  an 
optical  system  or  of  the  contact  type  and...:] 
(Farts  and  accessories:! 

"Parts  of  photocopying  apparatus  of 
subheading  9009.12  specified  in 
additional  U.S.  note  5  to  this 
chapter: 

Parts  other  than  photoreceptors 
or  assemblies  containing 


(336).      Subheadings   9030.&1.00  and  9030.89.00   are   superseded  by: 

(Oscilloscopes,   spectrum  analyzers  and  other 
instruments  and  apparatus  for  measuring  or...:] 
[Other  instrunents  and  apparatus:] 
"9030.81  Uith  a  recording  device: 

9030.81.40  Instrunents  and  apparatus 

designed  to  measure  and  check 
semiconductor  wafers  and 
devices  (such  as  probe  testers, 
resistivity  checkers,    logic 
analyzers,   automatic  integrated 
circuit  testers). 


Other 


Dhotoreceotors. 

Free 

35X 

Other 

..  [See  section 

D  to  this 
Annex] 

Free 

(A.CA.E. 
J.MX) 

IL. 

35X 

Parts  and  accessories, 
than  photoreceptors  or 
assemblies  containing 
photoreceptors,  of 
electrostatic  copying 
machines  of  subheading 
9009.12 

other 

...  Free 

• 

35X 

9030.81 .80 


9030.89 
9030.89.40 


Other. 


Free 

[See  section 
D  to  this 
Annex] 


40X 

Free  (A,B,C,E,1L,   40X 

J.MX) 
1.4X  (CA) 


Other: 


Instrunents  and  apparatus 
designed  to  measure  and  check 
semiconductor  wafers  and 
devices  (such  as  probe  testers, 
resistivity  checkers,  logic 
analyzers,  automatic  integrated 
cfrcui t  testers) 


9030.89.80 


Other. 


Other. 


[See  section 
0  to  this 
Annex) 


Free  (A,CA,E,IL. 
J, MX) 


35X" 


Free 

40X 

[See  section 

Free  (A.B.C.E.R. 

40X 

D  to  this 

J.MX) 

Annex] 

1.4S  (CA) 
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Section 


(337). 


9031.40.6( 


9031.40.9( 


(338) (a^.      Subheadings   9106.90.70  and  9106.90.95    are   superseded  by: 

[Time  of  day  recording  apparatus  and  apparatus 

for  measuring,   recording  or  otherwise :] 

[Other:] 

[Other:] 

Apparatus  for  measuring, 
recording  or  otherwise 
indicating  intervals  of  time, 
with  clock  or  watch  movements, 
battery  powered: 
9106.90. 5j  With  opto-eleclronic 

display  only 


9106.90.6! 


9106.90.7! 


9106.90.8! 


IMI 


Annex   (con.) 
-278- 


Annex   (con.) 
-279- 


(continued) 


ection  A.      (continued) 


Subheading  9031.40.80   is   superseded  by: 

[Measuring  or  checking  instrunents,  appliances 
and  machines,  not  specified  or   included...:] 
[Other  optical   instrunents  and  appliances:] 
"Other: 

For  inspecting  photomasks  used 
to  manufacture  semiconductor 
devices;  for  inspecting 
semiconductor  wafers  and 
devices 


Other. 


Free 

[See  section 
0  to  this 
Annex] 


Free  (A,CA,E,IL, 


SOX 

50X' 


3.9X  on  the 

Free  (A.E.IL.J, 

$4.50  each 

apparatus 

MX) 

65X  * 

♦  5.3X  on 

1.1X  on  the 

25«/jew€l 

the  battery 

1.5X  on  the 
battery  (CA) 

See  section 

Free  (A,E,IL,J. 

U.50  each 

0  to  this 

MX) 

65X  ♦ 

Annex] 

13.5e  each  ♦ 
2.1X* 
0.7*/jewel  (CA) 

25c/ jewel 

Other: 


Apparatus  for  oieasuring, 
recording  or  otherwise 
indicating  intervals  of 
time,  with  clock  or 
watch  movements,  AC  powered 
and  with  opto-electronic 
display  only 


Other. 


3.9X  on  the 

Free  (E,IL,J.MX) 

SA.SO  each 

apparatus 

1.1X  on  the 

65X  * 

♦  5.3X  on 

apparatus  * 

25e/je«el 

the  battery 

1.5X  on  the 
battery  (CA) 

[See  section 

Free  (E,IL,J,MX) 

U.50  each 

D  to  this 

13.5«  each  ♦ 

65X  ♦ 

Annex] 

2. IX  ♦ 
0.7«/je«el  (CA) 

25c/jeuel 

'338) (b).      Conforming  changes: 

(i)   Heading  9902.91.06   is  deleted;    and  ^.    ^  ^ 

(ii)    The   article   description  for  subheading  9905.91.10   is  modified  by 

deleting  "9106.90.95"   and  inserting  "9106.90.75  oc  9106.90.85"    in  lieu 
thereof. 

(339).      Subheading  9404.90.90   is   superseded  by: 

[Mattress  supports;  articles  of  bedding  and) 
similar  furnishings...:! 
COttwr:! 

[Other:] 

"Other: 
9404.90.85  Qui  Its,  eiderdowns, 

comforters  and  similar 

articles ISee  section 

0  to  this 
Annex} 


9404.90.95 


Other fSee  section 

D  to  this 
Annex) 


Free  (E«,IL,J*) 
4.3X  (CA) 
9.9X  (MX) 

Free  (E*.1L) 
4.3X  (CA) 
9.9X  (MX) 


9flV 


90X" 


(340)        Subheadings   9502.10.    9502.10.20,    9502.10.40.    9502.10.60.    9502.10.80 
9502   99      9502    99.10.    9502.99.20  and  9502.99.30,    the   superior   text    unmediately 
preceding  subheading  9502.lfl.40  and  the  superior   text    iaaediately  preceding 
subheading  9502.10.60  are  superseded  and  the   following  provisions   inserted: 


[Dolls  representing  only...:! 
••9502.10.00  Dolls,  whether  or  not  dressed. 


[Parts  and  accessories:] 
Other 


Free 


Free 


70X" 


70X- 


"9502.99.00 

(341)        Subheadings   9503.30.    9503.30.40.    9503.30.80,    9503.41.    9503.41.10 
9503  41  20     9^03.41.30..  9503.70.    9503.70.40.    9503.70.60,    9503.70.80,    9503.80. 
9503   80  20'    9503.80.40.    9503.80.60.    9503.80.80.    9503.90.    9503.90.20. 
9503   90   50*    9503.90.60  and  9503.90.70,    the   superior   text   immediately  preceding 
subheading'9503.41.20.    the  superior   text   immediately  preceding  subheading 
9503   70  60     the  superior  text  immediately  preceding  subheading  9503.80.20,    and 
the   superior   text   immediately  preceding  subheading  9503.90.50  are   superseded 
and  the   following  provisions   inserted: 

[Other  toys;  reduced-size...:) 
"9503.30.00  Other  construction  sets  a«d- 

constnjctional  toys,  and  parts  and 
accessories  thereof, ,...— 


Free 


70X- 


"9503.41.00 


[Toys  representing  animals  or  non-h»«an 
oreatures  (for  example,  robots  and 
monsters)  and  parts  and  accessories  , 
thereof:) 

Stuffed  toys  and  parts  and 
accessor  i  es  thereof 


Free 


70X 
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(342) (a 


Annex   (con.) 
-280- 


A.      (continued) 

(con.): 

[Other  toys;   reduced- size...:] 

other  toys,  put  up  in  sets  or  outfits, 

and  parts  and  accessories  thereof Free 
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Section  A.      (continued) 


other  toys  and  nodels,    incorporating  a 
motor,  and  parts  and  accessories  thereof. 


Free 


70X 

70X 
70X" 


(345).      The  U.S.   notes   to  subchapter  XVII   of  chapter  98  are  modified  by 
inserting  the  following  new  note: 

"5.      For  purposes  of  siiiheading  9817.57.01,  the  term  -mass-produced  kits"  includes  only  those  tAich  arc 
designed  to  be  sold  in  the  custoos  territory  of  the  United  States  exclusively  in  kit  form." 

(346).      Subchapter  XVII  of  chapter  98  is  modified  by  inserting,    in  numerical 
sequence,    the  following  provisions: 


9603. 10. C 5 


9603.10. 


9603.10.:  5 


(b) 

dif 


IS  mo 
9603.10 

(343). 
follow 


Ml 


•(c)    For 
is 
or 
arti 


Ham  on 


Mex 
adj 


on  t  r 


(344) . 


other f'-ee 

Subheadings   9603.10.10.    9603.10.25   and  9603.10.30  are  superseded  by: 


"9817.00.98 


[BroocRS,  brushes  (including  brushes 
constituting  parts  of  machines,...:] 

[Brooms  and  brushes,  consisting  of  twigs 
or  other  vegetable  materials  bound...:] 
[UhiskbroatB,  wholly  or  in  part  of 
broom  corn:] 

"Valued  not  over  96«  each: 

In  any  calendar  year  prior 

to  the  entry,  or 

withdrawal  from  warehouse 

for  consunption,  of  61,655 

dozen  whiskbrooms 

classifiable  under 

subheadings  9603.10.05 

to  9603.10.35,  inclusive BX, 

Other [See  section 

0  to  this 
Annex] 

Valued  over  96*  each [See  section 

D  to  this 
Annex] 


Theatrical  scenery,  properties  and  apparel 
brought  into  the  United.  States  by  proprietors 
or  managers  of  theatrical,  ballet,  opera  or 
similar  productions  or  exhibitions  arriving 
from  abroad  for  temporary  use  by  them  in  such 
productions  or  exhibitions 


Free 


The  rate 
applicable 
in  the 
absence 
of  this 
heading 


9817.29.01 


Free  (E,IL,J,MX) 
2.4X  (CA) 

Free  {E,IL,J,I«) 
3.6«  each  (CA) 


Free  (E,IL,J,MX) 
9.6X  (CA) 


20X 


12«  each 


Cyclic  organic  chemical  products  in  any 
physical  form  having  an  aromatic  or  modified 
aromatic  structure,  however  provided  for  in 
chapter  29  (but  excluding  2,3-dihydroxynaph- 
tha I ene-6- sulfonic  acid,  sodikJi  salt),  to  be 
used  in  the  manufacture  of  photographic  color 
couplers;  photographic  color  coi4>lers  (but 
excluding  2,3-dihydroxynaphthalene-6-sulfonic 
acid,  sodiua  salt)  (all  the  foregoing  goods 
however  provided  for  in  chapter  29  or  in 
subheading  3707.90.31,  3701.90.32  or 
3707.90.60) 


Free 


32X" 


Conforming  change:      The  article  description  for  subheading  9905.96.03 
:ied  by  deleting  "9603.10.25,    9603.10.30"   and  inserting   "9603.10.05. 
15,    9603.10.35"    in  lieu  thereof. 


U.S.   note  1(c)   to  subchapter  XIII  of  chapter  98   is  deleted  and  the 
ng  new  note   1(c)    inserted: 


9817.29.02 


9817.57.01 


Methanol  (Methyl  alcohol)  produced  from 
natural  gas  aboard  a  vessel  on  the  high  seas 
or  in  foreign  waters 


Free 


The  rate 
applicaole 
in  the 
absence 
of  this 
heading 


46X 


purposes  of  this  subchapter,  if  an  article  irrported  into  the  United  States  under  heading  9813.00.05 
thdrawn  for  exportation  to  the  territory  of  Canada  or  of  Mexico,  the  duty  assessed  shall  be  waived 
rWed  in  an  amoKr\t   that  does  not  exceed  the  lesser  of  the  total  amount  of  duty  payable  on  the 
cle  that  would  have  been  payable  on  importation  under  chapters  1  through  97,  inclusive,  of  the 

ized  Tariff  Schedule  of  the  United  States  or  the  total  amount  of  customs  duties  paid  to  Canada  or 
,|co   The  amount  of  duties  or  refunds  calculated  on  such  articles  pursuant  to  this  note  shall  be 
tsted  to  take  into  accoiJit  any  subsequent  claim  for  preferential  tariff  treatment  made  to  another 
NAFtJa  country.  This  note  shall  apply  to  shipments  to  Canada  on  or  after  January  1,  1996,  and  to  Mexico 
after  January  1,  2001." 


Meedle-craft  display  models,  primarily  hand 
stitched,  of  .completed  mass-produced  kits 
(provided  for  in  subheading  5701.10.40, 
5701.10.90,  5701.90.20,  5805.00.25, 
5805.00.40,  6302.91,  6302.92,  6302.93.10, 
6302.93.20,  6302.99.20,  6303.19,  6303.92.10, 
6303.92.20,  6303.99,  6304.92,  6304.93, 
6304.99.15,  6304.99.35,  6304.99.60, 
6307.90.85  or  6307.90.99) 


Fre« 


Tne  rate 

applicable 
in  the 
absence 
of  this 
heading 


Heading  9813.00.65  is  deleted. 


1294 
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\.      (continued) 

(con.) : 

Articles  «f  ski  racins  apparel  which, 
because  of  their  padding,  construction,  or 
other  special  features,  are  specially 
designed  to  protect  against  injuries  from  the 
sport  of  s*i  racing,  such  as  blo»«  caused  toy 
slalcM  gates  or  falls  (provided  for  in 
subheading  6101.30.20,  6105.20.20, 
6110.10.20,  6110.20.20,  6110.30.30, 
6112.20.10,  6114.30.30,  6203.43.15  or 
6203.43.35) 


9817.82.01 


9817.84.01 


5^X 


The  rate 
applicable 
in  the 
absence 
of  this 
heading 
(A,CA,E,IL, 
J.MX) 


Mounted  tool  and  drill  bit  blanks  of 
polycrystalline  diamond  (provided  for  in 
subheadings  8207.12.60,  8207.50.40  or 
8207.50.80)  and  Mounted  tool  blanks  of 
polycrystalline  diamond  (provided  for  in 
subheadings  8207.70.60,  8207.80.60, 
8207.90.45  or  8207-90.75 


Free 


Mheelhwilding,  wheel -trueing,  rimpunching, 
tvre  fitting  and  similar  machines  (provided 
fw  m  subheading  8462.21,  8462.29, 
8462-41,  8462.49,  8479.89-95  or  9031.80), 
all  the  foregoing  suitable  for  use  in  the 
manufacture  of  wheels  for  bicycles 


Free 
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Section  A.   (continued) 

(347).   The  following  new  subchapter  XVIII  is  added  at  the  end  of  chapter  98- 

"SUBCHAPTER  XV 11 1 


VESSEL  PARTS  ATO  REPAIRS 


U.S.  note 


The  rate 
applicable 
in  the 
absence 
of  this 
heading 


The  rate 
applicable 
in  the 
absence 
of  this 
fading 


V, 

The  rate 
applicable 
in  the 
absence 
of  this 
headiT^** 


1.   The  provisions  of  this  subchapter  pertain  to  vessels  documented  under  the  laws  of  the  United  States  to 
engage  in  the  foreign  or  coasting  trade,  or  vessels  intended  to  be  efnployed  in  such  trade  for  which  anv 
entry  is  required  uxler  the  customs  laws  of  the  United  States. 


Equipments,  or  any  part  thereof,  including 
boats,  purchased  for,  or  the  repair  parts 
or  materials  to  be.  usea,  or  the  expenses  of 
repairs  made  in  a  foreign  country  upon, 
a  vessel  described  in  U.S.  note  1  to  this 
subchapter: 

Any  equipment,  or  any  part  of  equipment, 
purchased  for,  or  the  repair  parts  or 
materials  employed  in.  or  the  expense  of 
repairs  made  in  a  foreign  country  with 
respect  to,  a  LASH  (Lighter  Aboard  Ship) 
barge  utilized  as  a  cargo  container, 
upon  first  arrival  of  such  barge  in  any 
port  of  the  United  States 


9818.00.01 


Free 


50  pcrc.r.t 
of  the 
cost  of 
such  gcufc 
or  repcirr. 


9818.00.03 


Spare  repair  parts  or  materials  (other 
than  nets  or  nettings)  which  the  owner  or 
master  of  a  vessel  certifies  are  intended 
for  use  aboard  a  cargo  vessel,  for 
installation  or  use  on  such  vessel,  as 
needed,  in  the  United  States,  at  sea,  or 
in  a  foreign  country,  but  only  if  duty  is 
or  has  been  paid  under  this  schedule  upon 
first  entry  into  the  United  States  of 
each  such  spare  part  or  material 
purchased  in,  or  imported  from,  a  foreign 
country , 


Free 


50  percent 
of  the 
cost  of 
such  pcrts 
or 
naterict-j 
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(347) 


9818.00.05 


9818.00.07 


(348) 
Rates   of 
the  phr 


a  > 


(349). 
deleted. 


(350). 
"subhe; 
in   lieu 


IMI 
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-284- 


con. ) : 

Equipments,  or  any  part  thereof,  including 
boats,  purchased  for,  or  the  repair  parts 
or  materials  to  be  used,  or  the  expenses  of 
repairs  made  in  a  foreign  country  upon, 
a  vessel  described  in  U.S.  note  1  to  this 
subchapter  (con.): 

Spare  parts  necessarily  installed  before 
first  entry  into  the  United  States, 
i4X>n  first  entry  into  the  United  States 
of  each  such  spare  part  purchased  in,  or 
imported  from,  a  foreign  country 


The  rate 

Free  (C,E,IL,J) 
The  lower  ei  tS 

50  percent 

appl  icable 

9f  the 

in  the 

percent  of  the 

cost  «f 

absence  -vf 

cost  of  such 

sueh  parts 

this 

parts  or  the 

subhead  iti9 

rate  applicable 

on  the 

in  the  absence 

cost  of 

of  this 

such  parts 

subheading  on 
the  cost  of 
such  parts  (CK) 
The  lower  of  50 
percent  af  the 
cost  of  such 
parts  or  the 
rate  applicable 
in  the  absence 
of  this 
subheading  on 
the  cost  of 
such  parts  (MX) 

Other,  upon  first  arrival  in  any  port 
of  the  United  States  of  any  vessel 
described  in  U.S.  note  1  to  this 
subchapter 


50  percent    free  (C,€,IL,J)     50  percent 


of  the 
cost  of 
such  goads 
or  repairs 


15  percent  of 
the  cost  of  such 
goods  or 
repairs  (CA) 

30  percent  of 
the  cost  of  such 
goods  or 
repairs  (MX) 


of  the 
cost  «f 
subh  soo<te 
or  repairs'* 


leadings  9901.00.50  and  9901.00.52  are  modified  by  inserting  in  the 
Duty  1-Special  subcolumn  the  symbol  ",J"  in  the  parentheses  following 
e  "No  change"  in  such  subcolumn. 


J.S.  notes  3.  5,  6.  9  and  11  to  subchapter  II  of  chapter  99  are 


J.S 


note  4  to   subchapter  II  of  chapter  9   is  modified  by  deleting 
adJLngs   9902.57.01  and  9902.57.02"   and  inserting  "subheading  9902.57.02" 

thereof. 
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Section  A 

(continued) 

(351).      Headings  9902.07.04,    9902.08.11,    9902.16.02. 

9902.25.04. 

9902.25.29, 

9902.26.14 

9902.26.20, 

9902.26.22. 

9902.29.01, 

9902 

29.02. 

9902 

29.04, 

9902.29.07 

9902.29.08, 

9902.29.16. 

9902.29.17, 

9902 

29.18, 

9902 

29.19. 

9902.29.34 

9902.29.55. 

9902.29.76. 

9902.29.82, 

9902 

29.88, 

9902 

30.01, 

9902.30.02 

9902.30.04, 

9902.30.06. 

9902.30.17, 

9902 

30.56. 

9902 

30.84, 

9902.30.96 

9902  .  31 .  00 , 

9902.31.01. 

9902.31.02, 

9902 

31.03, 

9902 

31.04, 

9902.34.07 

9902.36.06. 

9902.37.07. 

9902.39.01, 

9902 

.39.27, 

9902 

40 . 08 , 

9902.40.11 

9902.44.22, 

9902.48.18, 

9902.48.19. 

9902 

.48.23, 

9902 

50.05. 

9902.51.01 

9902.56.03, 

9902.57.01, 

9902.62.10, 

9902 

66.01, 

9902 

66.03, 

9902.71.04 

9902.71.13, 

9902.73.12, 

9902.73.15, 

9902 

79.02, 

9902 

.  84 .  07  , 

9902.84.19 

9902.84.42, 

9902. 8A. 44, 

9902.84.45, 

9902 

. 84 . 46 , 

9902 

.84.48, 

9902.84.49 

9902.84.50, 

9902.84.51, 

^902.84.65, 

9902 

.84.79, 

9902 

.85.12, 

9902.85.24 

9902.85.25, 

9902.85.26. 

9902.85.27, 

9902 

.85.33, 

9902 

.87.14, 

9902.87.15 

,    9902.87.16. 

9902.90.06. 

9902.90.90. 

9902 

.94.01. 

9902 

.95.01. 

9902.95.02 

,    9902.95.04 

and  9902.95. 

05  are   deleted. 

(352).   The  article  description  of  heading  9902.29.33  is  modified  by  deleting 
'l-Amino-8 -hydroxy- 3,6 -naphthalenedisulfonic  acid;  and*  froa  such  description. 

(353).   The  article  description  for  heading  9902.30.61  is  modified  by  deleting 
•',  3003.90.00.  or  3004.90.60". 

(354).   The  article  description  for  heading  9902.31.05  is  modified  by  deleting 
"and  3004.90.60", 

(355).   The  article  description  for  heading  9902.84.47  is  ■odified  by  deleting 
'8447.20.60,-. 

(356).   U.S.  notes  2  and  4  to  subchapter  III  of  chapter  99  are  deleted. 

(357).   Headings  9903.10.01,  9903.10.02.  9903.10.03.  9903.10.04,  9903.10.05, 
9903.10.06  and  9903.10.07.  subheading  9903.10.08,  the  superior  text  to 
subheading  9903.10.08,  subheading  9903.10.09.  headings  9903.10.10,  9903.10.11, 
9903.10.12,  9903.10.13,  9903.10.14,  9903.10.15.  9903.10.16,  9903.10.17, 
9903.10.18,  9903.10.19  and  9903.10.20,  subheading  9903.10.21,  the  superior  text 
to  subheading  9903.10.21,  subheading  9903.10.22,  headings  9903.10.23. 
9903.10.24.  9903.10.25  and  9903.10.26.  subheading  9903.10.27,  the  superior  text 
to  subheading  9903.10.27,  subheadings  9903.10.28,  9903.10.29,  9903.10.30, 
9903.10.31  and  9903.10.32.  headings  9903.10.33.  9903.10.34.  9903.10.35, 
9903.10.36,  9903.10.37,  9903.10.38,  9903.10.39,  9903.10.40.  9903.10.41  and 
9903.10.42,  all  the  foregoing  are  deleted. 

(358).   The  superior  text  immediately  preceding  subheading  9903.23.00  is 
deleted  and  the  following  superior  text  "Articles  the  product  of  the  European 
Community  (Austria,  Belgium,  Denmark,  Finland,  France,  the  Federal  Republic  of 
Germany,  Greece,  Ireland,  Italy,  Luxembourg,  the  Netherlands,  Portugal,  Spain, 
Sweden,  and  the  United  Kingdom):"  inserted  in  lieu  thereof. 
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(359) 
t:ext  tc 

(360) 


column 

Sep 

note 

12. 

with 

"He  a 


tenhe 


1995 
the 


1.   This 
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Subheadings  9903.28.05  through  9903.28.25,  inclusive 
such  subheadings,  all  the  foregoing  are  deleted. 

Heading  9903.87.00  is  deleted. 


and  any  superior 


(361).   Subchapter  IV  of  chapter  99  is  deleted  (except  subheadings  9904.70.10 
"hrough  9904.70.16,  inclusive,  any  superior  text  to  such  subheadings  and  the 
designations  for  such  subheadings  all  of  which  shall  be  deleted  on 

r  12,  1995  (the  phrase  "(except  wheat)"  in  the  last  sentence  of  U.S. 
to  this  subchapter  as  added  herein  shall  also  be  deleted  on  September 
))  and  the  following  new  subchapter  IV  is  inserted  in  lieu  thereof, 
tariff  provisions  established  herein  set  forth  in  columns  titled 
dirjg/Subheading" ,  "Article  Description"  and  "Additional  Duties". 

"SUBCHAPTER  IV 

SAFEGUARD  MEASURES  PURSUANT  TO  THE  AGREEHcNT 

ON  AGRICULTURE  AND  ADDITIONAL  IMPORT  RESTRICTIONS 

ESTABLISHED  PURSUANT  TO  SECTION  22  OF  THE 

AGRICULTURAL  ADJUSTMENT  ACT.  AS  AMENDED 


U.S.  Note; 


2. 


subchapter  contains  safeguard  measures  established  pursuant  to  Article  5  of  the  Agreement  on 
Agriculture  (as  approved  by  section  101  of  the  Uruguay  Round  Agreements  Act),  which  allows  the 
inpoiition  of  additional  duties  based  t^on  either  the  value  or  the  quantity  of  goods  inported  into  the 
Unit^  Ststes  for  certain  agricultural  products.  In  addition,  the  subchapter  contains  provisions  which 
nay  be  proclaimed  pursuant  to  section  22  of  the  Agricultural  Adjustment  Act,  as  amended  (7  u.S.C.  624). 
All  (if  the  duties  provided  for  in  this  subchapter  are  CLinulative  duties  which  apply  in  addition  to  the 
dutids,  if  any,  otherwise  inposed  in  the  tariff  schedule  on  the  goods  described  herein.  Unless 
otherwise  stated,  the  duties  or  limitations  provided  for  in  this  subchapter  apply  ifitit  suspended  or 
terminated.  Goods  of  Canada  (except  wheat)  or  Mexico  inported  into  the  United  States  shall  not  be 
subject  to  any  of  the  provisions,  duties  or  limitations  of  this  subchapter. 

The  frovisions  imposing  safeguard  duties  based  upon  value  set  forth  in  this  subchapter  shall  apply  to 
all  foods  described  herein  (other  than  sheep  meat,  which  is  not  subject  to  safeguard  duties  based  upon 
valuf)  except  during  periods  announced  in  the  Federal  Register  by  the  Secretary  of  Agriculture  in 
const^ltation  with  the  United  States  Trade  Representative  as  the  effective  periods  of  the  provisions 
imposing  safeguard  duties  based  ipon  quantity  with  respect  to  such  goods,  during  which  period  the 
safeguard  ^ties  based  tpon  value  shall  be  deemed  suspended  and  only  the  safeguard  duties  based  upon 
quantity  shall  apply  to  such  goods.  Unless  the  Secretary  of  Agriculture  invoices  safeguard  duties  based 
upon  c^iantity  for  specified  goods  and  so  announces  in  the  Federal  Register  (as  provided  in  the  first 
sent<fKe  of  this  note),  the  tariff  provisions  providing  for  such  duties  shall  be  deemed  suspended  and 
shall  not  apply  to  the  goods  described  herein.  No  safeguard  duties  based  upon  quantity  shall  apply  to 
goods  en  route  on  the  basis  of  a  contract  settled  before  the  effective  dat^  of  such  measures  specified 
in  a  notice  issued  by  the  Secretary  of  Agriculture. 

For  Ihe  purposes  of  this  subchapter,  inports  of  peanuts  in  the  shell  shall  be  charged  against  the 
quantities  in  this  note  on  the  basis  of  75  kilograms  for  each  100  kilograms  of  peanuts  in  the  shell. 
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Scction  A.   (continued) 

(361).   (con.): 

Beef,  provided  for  in  subheadings  0201.10.50. 
0201.20.80,  0201.30.80,  0202.10.50, 
0202.20.80  or  0202.30.80: 

If  entered  during  the  effective  period 
of  safeguards  based  upon  value: 

Carcasses  and  ha If -carcasses  and 
other  cuts  with  bone  in: 

Fresh  or  chilled,  provided  for 
in  subheadings  0201.10.50  or 
0201.20.80: 

9904.02.01  Valued  less  than  2Sc/kg 66.6«/ks 

9904.02.02  Valued  25«/kg  or  more 

but  less  than  45e/kg 49«/kg 

9904.02.03  Valued  45c/kg  or  more 

but  less  than  65</kg 35c/k9 

9904.02.04  Valued  65c/kg  or  more 

but  less  than  «5«/kg. 24.3«/kg 

9904.02.05  Valued  85</kg  or  more 

but  less  than  SI. 05/kg 14.8</kg 

9904.02.06  Valued  $1. 05/kg  or  more 

but  less  than  $1.25/k9 8.S«/kg 

9904.02.07  Valued  $1.25/kg  or  more 

but  less  than  $1.45/k9.. 2.8«/k9 

9904.02.08  Valued  $1.45/kg  or  more Ho  addittonal  duty 

Frozen,  provided  for  in 

subheadings  0202.10.50  or 
0202.20.80: 

9904.02.09  Valued  less  than  15</k9 80.7«/k9 

9904.02.10  Valued  15«/kg  or  more 

but  less  than  35c/kg 6Z.7c/k9 

9904.02.11  Valued  35t/kg  or  acre 

but  less  than  55«/ks 46.6«/fcg 

9904.02.12  Valued  55c/kg  or  more 

but  less  than  75c/kg 33.lC/k9 

9904.02.13  Valued  75</kg  or  more 

but  less  than  95</kg ZS.lc/kg 

9904.02.14  Valued  95«/kg  or  more 

but  less  than  J1.15/kg 14.4«/k9 

9904.02.15  Valued  $1.15/kg  or  more 

but  less  than  $1.35/kg 8.4«/k9 

9904.02.16  Valued  $1.35/kg  or  more 

but  less  than  $1.55/kg 2.4«yk9 

5y04.02.l7  Valued  $1.55/kg  or  more No  additional  outy 
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Section  , 

i. 

(continued) 

(361). 

[con 

.) 

Beef 

,  provided  for  in  si^iheadings  0201.10.50, 

0201 

.20 

.80,   0201.30.80,   0202.10.50, 

■ 

0202 

.20 
If 

Of 

.80  or  0202.30.80  (con.): 
entered  during  the  effective  period 
safeguards  based  upon  value  (con.): 
Boneless,  provided  for  in  subheadings 
0201.30.80  or  0202.30.80: 

Other  than  processed  and  the 
product  of  the  European 
Coiiinunity  (Austria,  Belgian, 
Oerwark,   Finland,  France, 
the  Federal  Republic  of 
Germany,  Greece,   Ireland, 
Italy,  Luxeirbourg,  the 
Netherlands,   Portugal,   Spain, 
Sweden,  and  the  United  Kingdom): 

99CK.02.18 

Valued  less  than  30*/kg 

.     75.3«/kg  ♦  100X 

9904.02.19 

Valued  30c/kg  or  more  but 
less  than  SOc/kq 

.     57.5t/kg  ♦  100X 

9904.02.20 

Valued  50c/kg  or  more  but 
less  than  70</kq 

.     43.5«/kg  ♦  100X 

9904.02.21 

Valued  70*/kg  or  more  but 
less  than  90e/kg 

.     31.7c/kg  ♦  100X 

9904.02.22 

Valued  90«/kg  or  more  but 
less  than  $1.10/kg 

.     21.7«/kg  ♦  100X 

9904.02.23 

Valued  $1.10/kg  or  more  but 
less  than  $1 .30/kg 

.      14.1«/k3  ♦   100% 

9904.02.24 

Valued  SI. 30/kg  or  more  but 
less  than  $1.50/kg 

.     8.1e/kg  ♦  100X 

9904.02.25 

Valued  Sl.SO/kg  or  more  but 
less  than  $1.70/kg 

.     2.U/kg  ♦  100X 

9904.02.26 

Valued  $1.70/kg  or  more 

Other: 

.     100X 

9904.02.27 

Valued  less  than  30«/kg 

.     75.3«/k9 

9904.02.28 

Valued  30e/kg  or  more  but 
less  than  50</kg 

.     57.5«/kg 

9904.02.29 

Valued  30«/kg  or  more  but 
less  than  70*/kg 

.     43.5*/kg 

9904.02.30 

Valued  70t/kg  or  more  but 
less  than  90«/kg 

.     31.7«/kg 

9904.02.31 

Valued  90</kg  or  more  but 
less  than  $1.10/kg 

.     21.7t/kg 

9904.02.32 

Valued  $1.10/kg  or  more  but 
less  than  $1. 30/kg 

.     14.1«/kg 

9904.02.33 

Valued  $1. 30/kg  or  more  but 
less  than  S1.50/kg 

.     a.U/kg 
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Section  A.   (continued) 

(361).   (con.): 

Beef,  provided  for  in  siiiheadings  0201.10.50, 
0201.20.80,  0201.30.80,  0202.10.50, 
0202.20.80  or  0202.30.80  (con.): 

If  entered  during  the  effective  period 
of  safeguards  based  upon  value  (con.): 

Boneless,  provided  for  in  subheadings 
0201.30.80  or  0202.30.80  (con.): 
Other  (con.): 

9904.02.34  Valued  S1.50/kg  or  more  but 

less  than  $1.70/kg 2.1c/kg 

9904.02.35  Valued  $1.70/kg  or  more No  additional  duty 

If  entered  during  the  effective  period 

of  safeguards  based  upon  quantity 
announced  by  the  Secretary  of  Agriculture: 

9904.02.36  Boneless  (other  than  processed), 

provided  for  in  subheadings 
0201.30.80  or  0202.30.80,  the 
product  of  the  European  Community 
(Austria,  Belgiun,  Denmark,  Finland, 
France,  the  Federal  Republic  of 
Gerwany,  Greece,  Ireland,  Italy, 
Luxembourg,  the  Netherlands, 
Portugal,  Spain,  Sweden,  and  the 

United  Kingdom) CSee  section  D  to  this  Annex] 

9904.02.37  Other [See  section  0  to  this  Annex] 

9904.02.60   Sheep  meat,  provided  for  in  subheadings 
0204.21.00.  0204.22.40,  0204.23.40, 
0204.41.00,  0204.42.40  or  0204.43.40,  if 
entered  during  the  effective  period  of 
safeguards  based  upon  quantity  announced 
by  the  Secretary  of  Agriculture tSee  section  0  to  this  Annex] 

Milk  and  cream,  fluid  or  frozen,  fresh  or 
sour,  containing  over  6  percent  but  not  over 
45  percent  by  weight  of  butterfat,  provided 
for  in  subheadings  0401.30.25  or  0403.90.16: 

If  entered  during  the  effective  period 

of  safeguards  based  upon  value: 

9904.04.01  Valued  less  than  20«/liter 55.2«/liter 

9904.04.02  Valued  20«/liter  or  more  but  less 

than  40«/ liter 38.4«/liter 

9904.04.03  Valued  40«/liter  or  more  but  less 

than  60«/ 1  iter 25.U/liter 

9904.04.04  Valued  60«/liter  or  Bore  but  less 

than  80«/ 1  iter 15.1«/liter 

9904.04.05  Valued  80c/liter  or  more  but  less 

than  $1/liter 8.3c/liter 

9904.04.06  Valued  $1/liter  or  inore  but  less 

than  $1.20/liter 2.3</liter 

9904.04.07  Valued  $1.20/liter  or  more No  additional  Aity 


1301 
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Section 

A.      (continued) 

(361). 

(con.) : 

9904.04.08 


9904.04.09 
9904.04.10 

9904.04.11 

9904.04.12 

9904.04.13 

9904.04.14 

9904.04.15 

9904.04.16 

9904.04.17 

9904.04.18 

9904.04.19 

9904.04.20 
9904.04.21 


Nilk  and  cream,  fluid  or  frozen,  fresh  or 
sour,  containing  over  6  percent  but  not  over 
45  percent  by  Mcight  of  butterfat,  provided 
for  in  subheadings  0401.30.25  or 
0403.90.16  (con.): 

If  entered  during  the  effective  period 
of  safeguards  based  upon  quantity 
announced  by  the  Secretary  of  Agriculture. 

Butter,  and  fresh  or  sour  crean  containing 
over  45  percent  by  weight  of  butterfat, 
provided  for  in  subheadings  0401.30.75, 
0403.90.78  or  0405.00.40: 

If  entered  during  the  effective  period 
of  safeguards  based  upon  value: 

Valued  less  than  60«/kg 


[See  section  D  to  ttiis  Annex] 


Valued  60«/kg  or  nore  but   less 
than  80c/kg 


Valued  80«/kg  or  more  but   less 
than  $1/kg 


Valued  $1/kg  or  more  but   less 
than  S1.20/kg 


Valued  S1.20Ag  »r  more  but  (ess 
than  »1 .40/kg 


Valued  $1. 40/kg  or  nore  but  less 
than  $1.60/kg 


Valued  S1.60/kg  or  more  but  less 
than  Sl.aOAg 


Valued  $1.80/kg  or  more  but   less 
than  $2/kg 


Valued  S2/k9  or  more  but   less 
than  $2.20/kg 


Valued  S2.20/k9  or  more  but  less 
than  $2. 40/kg 


Valued  S2. 40/kg  or  more 

If  entered  during  the  effective  period 
of  safeguards  based  upon  quantity 
announced  by  the  Secretary  of  Agriculture: 
Provided  for  in  subheadings 
0401.30,75  or  0403.90.78 

Provided  for  in  subheading 
0405.00.40 


90.5t/kg 

74.6«/k9 

60.6«/kg 

46.4c/kg 

38.4«/kg 

^.4«/k8 

21«/k9 

15«/k9 

9e/k« 

3«/kg 

No  additional  duty 

[See  section  0  to  ttiis  Amex] 
[See  section  0  to  tfcis  Amex] 
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Section  A.      (continued) 

(361).      (con.): 

Dried  milk,  whether  or  not  containing  added 
sugar  or  other  sweetening  matter,  provided 
for  in  subheadings  0402.10.50  or  0402.21.25: 

If  entered  during  the  effective  period 

of  safeguards  based  upon  value: 

9904.04.22  Valued  less  than  20c/kg 35«/kg 

9904.04.23  Valued  20e/kg  or  more  but  less 

than  30e/kg 26.9t/kg 

9904  04.24  Valued  30c/kg  or  more  but  less 

than  40c/kg 19.8e/kg 

9904.04.25  Valued  40«/kg  or  more  but  less 

than  50e/kg 14.8«/kg 

9904.04.26  Valued  50e/kg  or  more  but  less 

than  60e/kg 9.5«/kg 

9904.04.27  Valued  60«/kg  or  more  but  less 

than  70«/kg 6.5«/kg 

9904  04  28  Valued  70€/kg  or  more  but  less 

than  80c/kg 3.5«/kg 

9904.04.29  Valued  80€/kg  or  more No  additional  Ajty 

9904!o4!3C       If  entered  during  the  effective  period 

of  safeguards  based  upon  quantity 

announced  by  the  Secretary  of  Agriculture...  [See  section  D  to  th.s  Annex) 

Dried  milk  and  dried  cream,  i*»ether  or  not 
containing  added  sugar  or  other  sweetening 
matter,  provided  for  in  subheadings 
0402.21.50  or  0403.90.55: 

If  entered  during  the  effective  period 
of  safeguards  based  upon  value: 
9904.04.3*  Valued  less  than  15c/kg 35.6c/kg 

9904.04.32  Valued  15t/kg  or  more  but  less 

than  25c/kg 26.9«/kg 

9904  04  3"^  Valued  25</kg  or  more  but  less 

than35c/kg • 19.9«/kg 

9904  04.34  Valued  35c/kg  or  more  but  less 

than  45c/kg •-•  14-4«/k9 

9904  04.35  Valued  45«/kg  or  more  but  less 

than  55c/kg... 9.4e/kg 

9904.04.36  Valued  55€/kg  or  more  but  less 

than  65«/kg *«/''9^ 

9904.04.37  Valued  65</kg  or  more  but  less 

than  75e/kg 3«/kg 

9904.04.38  Valued  75e/kg  or  more No  additional  duty 

9904.04.39  If  entered  during  the  effective  period 
of  safeguards  based  upon  quantity 

announced  by  the  Secretary  of  Agriculture...    [See  scct.on  0  to  thic  Annexi 
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ntinued) 

Ik  and  dried  cream,  whether  or  not 

ng  adrled  sugar  or  other  sweetening 

provided  for  in  subheadings 

90  or  0403.90.65: 

entered  during  the  effective  period 

safeguards  based  upon  value: 

Valuftfj   les«  than  60</ka ............ 

) 

.     69.1«/kg 

.     55.U/kg 

.     42.2</kg 

.     32.2e/kg 

.     22.2«/kg 

.     15.8«/k9 

.     9.8«/kg 

.     3.8«/kg 

.     No  additional  duty 

.    [Sec  section  0  to  this  Annex] 

.     78.4«/kg 
.     57.2«/kg 
.     40.2«/kg 
.     25.2c/kg 

Valued  60«/kg  or  more  but  less 

than  80c/ka        

9904.04.42 

Valued  80«/kg  or  more  but  less 

than  11 /ka              

5904.04.43 

Valued  Si/kg  or  more  but  less 

than  $1 .20/ka .' 

9904.04.44 

Valued  S1.20/kg  or  more  but  less 

than  SI   40/ka   

9904.04.45 

Valued  *1.40/kg  or  more  but  less 

than  $1 .60/ka 

9904.04.46 

Valued  S1.60/kg  or  more  but  less 

than  $1  80/ka 

t 

9904.04.47 

Valued  $1.80/kg  or  more  but  less 

than  S2/ka     

9904.04.48 
9904.04.49 

9904.04.50 
9904.04.51 

Valued  %^/ka  or  more. ......••....•.•. . 

entered  during  the  effective  period 
safeguards  based  upon  quantity 
wmced  by  the  Secretary  of  Agriculture.. 

rnrhrts  described  in  additional  U.S. 
to  chapter  4,  provided  for  in 
ings  0402.29.50,   0402.99.90.  0403.10.50. 
.95,   0404.10.15,   0404.90.50.    1517.90.60. 
.58.   1806.20.82,   1806.20.83,   1806.32.70, 
.80,    1806.90.08,    1806.90.10,   1901.10.40, 
.85,   1901.20.15,   1901.20.50,    1901.90.43, 
.47,  2105.00.40,   2106.90.09,   2106.90.66, 
.87  or  2202.90.28: 
entered  during  the  effective  period 
safeguards  based  upon  value: 
Provided  for  in  subheadings 
0402.29.50,   0402.99.90,   0403.10.50, 
0403.90.95,   1901.10.40,   1901.10.85, 
or  2202.90.28: 

Valued  less  than  65t/kq 

Valued  65«/kg  or  more  but  less 
than  95«/ka 

9904.04.52 
9904.04.53 

Valued  95«/kg  or  more  but  less 
than  $1 .25/kg 

Valued  $1. 25/kg  or  more  but   less 
than  SI .55/kg 
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Section  A.      (continued) 


9904.04.54 
9904.04.55 
9904.04.56 
9904.04.58 


(361).   (con.): 

Dairy  products  described  in  additional  U.S. 
note  1  to  chapter  4,  provided  for  in 
subheadings  0402.29.50,  0402.99.90,  0403.10.50. 
0403.90.95,  0404.10.15,  0404.90.50,  1517.90.60. 
1704.90.58,  1806.20.82,  1806.20.83,  1806.32.70, 
1806.32.80,  1806.90.08.  1806.90.10,' 1901.10.40. 
1901.10.85,  1901.20.15,  1901.20.50,  1901.90.43. 
1901.90.47,  2105.00.40,  2106.90.09,  2106.90.66. 
2106.90.87  or  2202.90.28  (con.): 

If  entered  during  the  effective  period 
of  safeguards  based  upon  value  (con.): 
Provided  for  in  subheadings 
0402.29.50,  0402.99.90,  0403.10.50, 
0403.90.95,  1901.10.40,  1901.10.85, 
or  2202.90.28  (con.): 

Valued  $1. 55/kg  or  mwe  bw*  less 

than  $1.85/kg 15.6«A9 

Valued  $1.85/kg  or  mare  but  less 

than  S2.05/kg 9.6«Ag 

Valued  S2. OS/kg  or  more  but  less 

than  »2. 25/kg 3.6«Ag 

Valued  $2. 25/kg  or  more Ho  additional  duty 

Provided  for  in  subheadings 
0404.10.15,  1517.90.60,  1704.90.58, 
1806.20.82,  1806.20.83,  ia06.32.70, 
1806.32.80,  1806.90.08,  1806.90.10, 
1901.20.15,  1901.20.50,  2106,90.66 
or  2106.90.97: 

9904.04.59  Valued  less  than  30e/kg 65.5eA9 

9904.04.60  Valued  30c/kg  or  more  but  less 

than  50«/kg 48.6«/k» 

9904.04.61  Valued  50«/kg  or  more  but  less 

than  70«/kg 34.6«/k8 

9904.04.62  '  Valued  70e/kg  or  more  but  less 

than  90e/kg 24..4e/ka 

9904.04.63  Valued  90«/kg  or  more  but  less 

than$1.10/kg 15«/k9 

9904.04.64  Valued  Sl.lO/kg  or  more  but  less 

than  $1.30/kg 9«/k9 

9904.04.65  Valued  S1.30/kg  or  more  but  less 

than  »1.50/kg Sc/kg 

9904.04.66  Valued  $1.50/kg  or  more No  additional  Arty 

-    Provided  for  in  subheadings 

0404.90.50.    1901.90.43,   1901.90.47, 
or  2105.00.40: 

9904.04.67  Valued  less  than  30«/kg 66.7«/k9 

9904.04.68  Valued  30t/k»  or  more  but  less 

than  50«/kg 49.7«/kg 
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(continued) 


(con.): 

Dairy  products  described  in  additional  U.S. 
note  1  to  chapter  4,  provided  for  in 
subheadings  0402.29.50,  0402.99.90,  0403.10.50, 
0403.90.95,  0404.10.15,  0404.90.50,  1517,90.60, 
1704.90.58,  1806.20.82,  1806.20.83,  1806.32.70, 
1806.32.80,  1806.90.08,  1806.90.10,  1901.10.40, 
1901.10.85,  1901.20.15,  1901.20.50,  1901.90.43, 
1901.90.47,  2105.00.40,  2106.90.09.  2106.90.66, 
2106.90,87  or  2202.90.28  (con.): 

If  entered  during  the  effective  period 
of  safeguards  based  upon  value  (con.): 
Provided  for  in  subheadings 
0404.90.50,   1901,90.43,   1901.90.47, 
or  2105,00.40  (con.): 

Valued  50</kg  or  more  but  less 
than  70«/kg 


Valued  70«/kg  or  more  but  less 
than  90«/kg 


Valued  90</kg  or  more  but  less 
than  $1.10/kg 


Valued  Sl.lO/kg  or  more  but  less 
than  $1.30/kg 


Valued  $1.30/kg  or  more  but  less 
than  $1.50/kg 


Valued  $1.50/kg  or  more. 
Provided  for  in  subheading 
2106.90.09: 

Valued  less  than  90</kg. 


Valued  90«/kg  or  more  but  less 
than  $1.20/kg 


Valued  S1.20/kg  or  more  but  less 
than  S1,50/ks 


Valued  $1,50/kg  or  more  but  less 
than  $1 .80/kg 


Valued  SI. 80/kg  or  more  but  less 
than  $2.10/kg 


Valued  S2.10/kg  or  more  but  less 
than  *2.30/kg 


Valued  $2.30/kg  or  more  but  less 
than  $2, so/kg 


Valued  S2,50/kg  or  more 

If  entered  during  the  effective  period 
of  safeguards  based  upon  quantity 
annoirtced  by  the  Secretary  of  Agriculture: 
Provided  for  in  subheading 
0402.29.50 


35.2«/kg 

25.3c/kg 

15.6</kg 

9.6«/kg 

3.6«/kg 

No  additional  (ijty 

74.1c/k9 

53.8«/kg 

38.8«/kg 

24.8</k9 

15,8(/kg 

9.8«/kg 

3.8</kg 

No  additional  duty 

[See  section  D  to  this  Annex) 
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Section  A.      (continued) 

(361),      (con.): 

Dairy  products  described  in  additional  U.S.. 
note  1  to  chapter  4,  provided  for  in 
subheadings  0402.29.50,  0402.99.90,  0403.10.50, 
0403.90.95,  0404.10.15,  0404.90.50,  1517.90.60, 
1704.90.58,  1806.20.82,  1806.20.83,  1806.32.70, 
1806.32.80,  1806.90.08,  1806.90.10,  1901.10.40, 
1901.10.85,  1901.20.15,  1901.20.50,  1901.90.43, 
1901.90.47,  2105.00.40,  2106.90.09,  2106.90.66, 
2106.90.87  or  2202.90.28  (con.): 

If  entered  during  the  effective  period 

of  safeguards  based  upon  quantity 

announced  by  the  Secretary  of 

Agriculture  (con.): 

9904.04.84  Provided  for  in  subheading 

(M2J99JM [See  section  D  t»  this  AfwenJ 

9904.04.85  Provided  for  in  subheadings 

040I.1O.50  or  04Q3.9e.95 [See  section  0  to  thi»  Anoenl 

9904.04.86  Provided  for  in  subheading 

0404.10.15 [See  s«cti«»D  t»  this.  ArmwtJ 

9904.04.87  Provided  for  in  subheading 

0404.90.50 [See  section  D  t«  this  Ar««l; 

9904.04.88  Provided  for  in  subheading 

1517.90.60 [See  s«eti«n  D  to  this.  AwwiO 

9904.04.89  Provided  for  in  subheading 

1704.90.58 [See  section  0  ta  this.  Ano«jU 

9904.04.90  Provided  for  in  subheading 

1806.20.82 [See  section  D  t*  thi*  AnrwU 

9904.04.91  Provided  for  in  subheading 

1806.20.83 [See  section  0  ttt  this.  Ann«l 

9904.04.92  Provided  for  in  subheadings 

1806.32.70  or  1806. 90. 0&. [See  section  D  t»  this  AnnMl 

9904. 04-»  Provided  for  in  subheadings 

1806.32.80  or  1806.90.10,., [See  section  D  ta  th.i&  AnnckT 

9904.04.94  Provided  for  i»  subheadings. 

1901.10.40  or  1901,10,85 [See  s«tion  »  to  this  Amtxl 

9904.04.95  Provided  for  in  subheading* 

1901.20.15  or  1901.20.50 [See  section  D  to  this  AwiexJ 

9904.04.96  Provided  for  in  subheadings. 

1901.90.43  or  1904,90.47 tSee  section  D  t*  this  AnnexJ 

9904.04.97  Provided  for  in  subhea#i«» 

2105.00.40 [See  section  D  to  this  Anne>a 

9904.04.98  Provided  for  in  subheadi4«t 

2106.90.09 [See  section  a  ttt  this  A»»«a 

5504.04^99  Provided  for  in  subheadTn» 

2106.90.66 [See  section  D  to  this  AnnexJ 
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(continued) 


(con.): 

Dairy  products  described  in  additional  U.S. 
note  1  to  chapter  4,  provided  for  in 
subheadings  0402.29.50,  0402.99.90,  0403.10.50, 
0403.90.95,  0404.10.15,  0404.90.50,  1517.90.60, 
1704.90.58,  1806.20.82,  1806.20.83,  1806.32.70. 
1806.32.80,  1806.90.08,  1806.90.10,  1901.10.40, 
1901.10.85,  1901.20.15,  1901.20.50,  1901.90.43, 
1901.90.47,  2105.00.40,  2106.90.09,  2106.90.66, 
2106.90.87  or  2202.90.28  (con.): 

If  entered  during  the  effective  period 

of  safeguards  based  upon  quantity 

announced  by  the  Secretary  of 

Agriculture  (con.): 

Provided  for  in  subheading 
2106.90.87 


Provided  for  in  subheading 
2202.90.28 


[See  section  D  to  this  Annex] 


[See  section  D  to  this  Annex] 


Milk  and  cream,  condensed  or  evaporated, 
provided  for  in  subheadings  0402.91.70, 
0402.91.90,   0402.99.45  or  0402.99.55: 

If  entered  during  the  effective  period 
of  safeguards  based  upon  value: 
Provided  for  in  subheadings 
0402.91.70  or  0402.91.90: 

Valued  less  than  15«/kg 


Valued  15c/kg  or  more  but  less 
than  20«/kg 


Valued  20</kg  or  more  but  less 
than  25«/kg 


Valued  25(/kg  or  more  but  less 
than  30</kg 


Valued  30«/kg  or  more  but  less 
than  40«/kg 


Valued  40«/kg  or  more  but  less 
than  50</kg 


Valued  50«/kg  or  more... 
Provided  for  in  subheadings 
0402.99.45  or  0402.99.55: 

Valued  less  than  30«/kg. 


Valued  30</kg  or  more  but  less 
than  40c/kg 


Valued  40</kg  or  more  but  less 
than  50«/kg 


Valued  50«/kg  or  more  but  less 
than  60«/kg 


Valued  60«/kg  or  more  but  less 
than  70«/kg 


23.6«/kg 

19.5«/kg 

16(/kg 

12.8t/kg 

7.8«/kg 

4.2</kg 

No  additional  duty 

39«/kg 

31.6(/kg 

24.6</kg 

19.5</kg 

14.5«/ka 
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Section  A.   (continued) 

(361).   (con.): 

Milk  and  cream,  condensed  or  evaporated, 
provided  for  in  subheadings  0402.91.70, 
0402.91.90,  0402.99.45  or  0402.99.55  (con.): 
If  entered  during  the  effective  period 
of  safeguards  based  i^son  value: 
Provided  for  in  subheadings 
0402.99.45  or  0402.99.55  (con.): 

9904.05.14  Valued  70«/kg  or  more  but  less 

than  80«/kg 10.3«/kg 

9904.05.15  Valued  80«/kg  or  more  but  less 

than  90e/kg 7.3«/kg 

990*-05.16  Valued  90«/kg  or  more  but  less 

than  $1/kg 4.3«/kg 

9904.05.17  Valued  $1 /kg  or  more No  additional  duty 

If  entered  during  the  effective  period 

of  safeguards  based  upon  quantity 
announced  by  the  Secretary  of  Agriculture: 

9904.05.18  Provided  for  in  subheadings 

0402.91.70  or  0402.91.90 [See  section  0  to  this  Annex] 

9904.05.19  Provided  for  in  subheadings 

0402.99.45  or  0402.99.55 [See  section  D  to  this  Annex] 

Dried  milk,  dried  cream  or  dried  Mhey.  whether 
or  not  containing  added  sugar  or  other 
sweetening  matter,  provided  for  in  subheadings 
0403.90.45  or  0404.10.90: 

If  entered  during  the  effective  perjod  of 
safeguards  based  upon  value: 

Dried  milk  and  dried  cream,  whether 

or  not  containing  added  sugar  or 

other  sweetening  matter,  provided 

for  in  subheading  0403.90.45: 

9904.05.20  Valued  less  than  20e/kg 29.6«/kg 

990^.05.21  Valued  20c/kg  or  more  but  less 

than  30«/kg 22.U/kg 

9904.05.22  Valued  30e/kg  or  more  but  less 

than  40c/kg 15.7«/kg 

9904.05.23  Valued  40e/kg  or  more  but  less 

than  50*/kg i  j .  U/kg 

9904.05.24  Valued  50e/kg  or  more  but  less 

than  60«/kg 8.2e/kg 

9904.05.25  Valued  60«/kg  or  more  but  less 

than  70«/kg 3.7«/kg 

9904.05.26  Valued  70c/kg  or  more No  additional  duty 
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\.       (continued) 

(con. ) : 

Dried  milk,  dried  cream  or  dried  whey,   whether 
or  not  containing  added  sugar  or  other 
sweetening  matter,  provided  for  in  subheadings 
0403.90.45  or  0404.10.90  (con.): 

If  entered  during  the  effective  period  of 
safeguards  tiased  upon  value  (con.): 
Dried  whey,   whether  or  not 
containing  added  sugar  or  other 
sweetening  matter,   provided  for  in 
subheading  0404.10.90: 

Valued  less  than  7c/lcg 


9904.05.37 
9904.05.38 

9904.05.39 

9904.05.40 

9904.05.41 

9904.05.42 

9904.05.43 


Valued  7c/kg  or  more  but  less 
than  10«/kg 


Valued  10</kg  or  more  but  less 
than  15«/kg 


Valued  15c/kg  or  more  but  less 
than  20«/kg 


Valued  20«/kg  or  more  but  less 
than  25</kg 


Valued  25c/kg  or  more  but  less 
than  30«/kg 


Valued  30c/kg  or  more  but  less 
than  35c/kg 


Valued  3S</kg  or  more 

If  entered  during  the  effective  period 
of  safeguards  based  upon  quantity 
announced  by  the  Secretary  of  Agriculture. 

Butter  substitutes  containing  over  45  percent 
by  weight  of  butterfat,  provided  for  in 
su*>headings  0405.00.90.   2106.90.26  or 
2106.90.36: 

If  entered  during  the  effective  period 
of  safeguards  based  upon  value: 

Valued  less  than  60e/kg 


17.7«/kg 

15«/kg 

11.2c/kg 

8«/kg 

5.5«/kg 

3.5c/kg 

No  Additional  duty 
[See  section  D  to  this  Annex] 


Valued  60«/kg  or  more  but  less 
than  80e/kg 


Valued  80</kg  or  more  but  less 
than  $1/kg 


Valued  Si/kg  or  more  but  less 
than  $1 .20/kg 


Valued  SI. 20/kg  or  more  but  less 
than  $1 .40/kg 


Valued  $1 .40/kg  or  more  but  less 
than  $1 .60/kg '. 


Valued  S1.60Ag  or  more  but   less 
than  $1 .80/kg 


67.5«/kg 

53.5t/kg 

40.9«/k9 

30.9«/Vg 

21e/kg 

14.9*/kg 

8.9«/kg 
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Sectlon  A.   (continued) 

(361).   (con.): 

Butter  substitutes  containing  over  45  percent 
by  weight  of  butterfat,  provided  for  in 
subheadings  0405.00.90.  2106.90.26  or 
2106.90.36  (con.): 

If  entered  during  the  effective  period 

of  safeguards  based  upon  value  (con.): 

9904.05.44  Valued  S1. 80/kg  or  more  but  less 

than  $2/kg 2.9e/kg 

9704.05.45  Valued  $2/kg  or  more No  additional  duty 

If  entered  during  the  effective  period 

of  safeguards  based  upon  quantity 
annomced  by  the  Secretary  of  Agriculture: 

9934.05.46  Provided  for  in  subheading 

0405.00.90 [See  section  0  to  this  Annex] 

9704.05.47  Provided  for  in  subheadings 

2106.90.26  or  2106.90.36 [See  section  0  to  this  Anneic' 

Blue-mold  cheese  (except  Stilton  produced  in 
the  United  Kingdom)  and  cheese  and  substitutes 
for  cheese  containing,  or  processed  from, 
blue-mold  cheese,  provided  for  in  subheadings 
0406.10.18.  0406.20.28,  0406.20.63. 
0406.30.18,  0406.30.63,  0406.40.70  or 
0406.90.74: 

If  entered  during  the  effective  period 

of  safeguards  based  upon  value: 
9?04. 05.48  Valued  less  than  $1. 20/kg »1.C62/kg 

9904.05.49  Valued  $1. 20/kg  or  more  but  less 

than  $1.50/kg 85.2«/kg 

9904.05.50  Valued  $1.S0/kg  or  more  but  less 

than  $1. 80/kg 67.8«/kg 

9904.05.51  Valued  $1. 80/kg  or  more  but  less 

than  »2.10/kg 52.8«/kg 

9904.05.52  Valued  $2.10/kg  or  more  but  less 

than  $2. 40/kg 37.3«/kg 

9904.05.53  Valued  $2. 40/kg  or  more  but  less 

than  »2.70/kg 28.3«/kg 

9904.05.54  Valued  $2.70/kg  or  more  but  less 

than  $3/kg 19.3«/kg 

9904.05.55  Valued  *3/kg  or  more  but  less 

than  $3.30/kg 10.3«/kg 

9904.05.56  Valued  S3.30/kg  or  more  but  less 

than  $3.50/kg 4.3</kg 

9904.05.57  Valued  $3. 50/kg  or  more No  additional  duty 

9904.05.58  If  entered  during  the  effective  period 
of  safeguards  based  upon  quantity 

announced  by  the  Secretary  of  Agriculture...  [See  section  0  to  thio  Annex] 
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( continued) 

;on. ) : 

Chedtiar  che«se  and  cheese  and  substitutes  for 
cheese  containing,  or  processed  from,  Cheddar 
cheese,  provided  for  in  subheadings  0406.10.28, 
0406.20.33,  0406.20.67,  0406.30.28,  0406.30.67, 
0406.90.12  or  0406.90.78: 

If  entered  during  the  effective  period 

of  safeguards  based  upon  value: 

Valued  less  than  65 e/ kg 57.2«/kg 

Valued  65«/kg  or  more  but  less 

than  75«/kg 50.2«/k9 

Valued  75«/kg  or  more  but  less 

than  85e/kg 43.2i/kg 

Valued  85«/kg  or  more  but  less 

than  95«/kg 37.7t/kg 

Valued  95t/kg  or  more  but  less 

than  $1.05/kg 32.7«/k9 

Valued  $1 .OS/kg  or  more  but  less 

than  $1.15/kg 27.7«/kg 

Valued  $1.15/kg  or  more  btit  less 

than  $1.25/ kg 22.7«/k9 

Valued  $1.25/kg  or  more  but  less 

than  $1.35/kg 18. St/kg 

Valued  $1.35/kg  or  more  but  less 

than$1.45/kg 15.5«/kg 

valued  $1.45/kg  or  more  but  less 

than  $1 .55/kg 12.5«/kg 

Valued  $1. 55/kg  or  more  but  less 

than  *1.65/k9 9.5«/fcg 

Valued  S1.65/kg  or  more  but  less 

than  »1  .?5/k9 6.5«/kg 

Valued  $'. .75/kg  or  more  but  less 

thar.  $1.85/kg 3.5«/kg 

Valued  $1.85/kg  or  more Ho  additional  duty 

I,  entered  during  the  effective  period 

of  safeguards  based  upon  quantity 

announced  by  the  Secretary  of  Agriculture...  tSee  section  0  to  this  Annex] 
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Section  A.   (continued) 

(361).   (con.): 

American-type  cheese,  including  Colby,  washed 
curd  and  granular  cheese  (but  not  including 
Cheddar  cheese),  and  cheese  and  substitutes 
for  cheese  containing,  or  processed  from,  such 
American- type  cheese,  provided  for  in 
subheadings  0406.10.38,  0406.20.39,  0406.20.71, 
0406.30.38,  0406.30.71,  0406.90.54  or 
0406.90.84: 

If  entered  during  the  effective  period 

of  safeguards  based  upon  value: 

9904.05.74  Valued  less  than  50</kg 53.6«/kg 

9904.05.75  Valued  50</kg  or  more  but  less 

than  70c/kg 39.6«/kg 

9904.05.76  Valued  70«/kg  or  more  but  less 

than  90«/kg 28.S«/k9 

9904.05.77  Valued  90e/kg  or  more  but  less 

than  $1.10/k9 18.5«/kg 

9904.05.78  Valued  Sl.lO/kg  or  more  but  less 

than  $1.20/kg 14.9«Ag 

9904.05.79  Valued  $1.20/kg  or  more  but  less 

than  $1 .40/kg 8.9»/kg 

9904.05.80  Valued  $1.40/k9  or  more  but  less 

than  $1.60/kg 2.9«/lt9 

9904.05.81  Valued  S1.60/kg  or  more No  additional  duty 

9904.05.82  If  entered  during  the  effective  period 
of  safeguards  based  upon  quantity 

announced  by  the  Secretary  of  Agriculture...  [Sec  section  D  to  this  Annexj 

Edam  and  Gouda  cheeses  and  cheese  and 
substitutes  for  cheese  containing,  or 
processed  from,  Edam  and  Gouda  cheese, 
provided  for  in  subheadings  0406.10.48, 
0406.20.48,  0406.20.75,  0406.30.48, 
0406.30.75,  0406.90.18  or  0406.90.88: 

If  entered  during  the  effective  period 

of  safeguards  based  upon  value: 

9904.05.83  Valued  less  than  $1.05/kg 77«/kg 

9904.05.84  Valued  S1.05/kg  or  more  but  less 

than  $1.25/kg 63«/k9 

9904.05.85  Valued  S1.25/k9  or  more  but  less 

than  $1 .45/kg 52.4«/k8 

9904.05.86  Valued  $1. 45/kg  or  more  but  less 

than  $1 .65/kg 42.4«/kg 

990^>.05.87  Valued  $1. 65/kg  or  more  but  less 

than  $1 .85/kg 32.4t/kg 

9904.05.88  Valued  $1. 85/kg  or  more  but  less 

than  $2.05/kg 25«/ka 
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W<W..05.8> 


9904.05.9) 


9904.05.91 


9904.05.9J 


9904.05.91 
9904. 05.«; 


9904.05.  6 
9904.05.  >6 

9904.05.P7 

9904.05. 

9904.05J99 

9904.06.00 

9904.06,01 
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A.      (continued) 


(con.): 

Edam  and  Gouda  cheeses  and  cheese  and 
substitutes  for  cheese  containing,  or 
processed  from,  Edam  and  Gouda  cheese, 
provided  for   in  subheadings  0406T10.48. 
0406.20.48,   0406.20.75,   0406.30.48. 
0406.30.75,   0406.90.18  or  0406.90.88  (con.): 

If  entered  during  the  effective  period 

of  safeguards  based  upon  value  (con.): 
Valued  $2.05/kg  or  more  but   less 
than  $2. 25/ kg 19«/k9 

Valued  $2.25/kg  or  more  but  less 

than  »2.45/kg l^i/kg 

Valued  S2.45/kg  or  more  but  less 

than  $2.65/kg 7«/kg 

Valued  S2.65/kg  or  more  but  less 

than  $2.75/kg ^«A9 

Valued  $2.75/ks  or  more »o  additional  AJty 

If  entered  during  the  effective  period 

of  safeguards  based  upon  quantity 

af¥y>unced  by  the  Secretary  of  Agriculture...  tSee  section  0  to  this  Annex] 

Italian-type  cheeses,  made  from  cow's  milk, 
in  original  loaves  (Romano  made  from  com's 
milk,  Reggiano,  Parmesan,  Provolone, 
Provoletti  and  Sbrinz),  and  Italian-type 
cheeses,  made  from  cow's  milk,  not  in 
original  loaves  (Romano  made  from  cow's  milk, 
Reggiano,  Parmesan,  Provolone,  Provoletti, 
Sbrinz  and  Goya)  and  cheese  and  substitutes 
for  cheese  containing,  or  processed  from,  such 
Italian-type  cheeses,  whether  or  not  in 
original  loaves,  provided  for  in  subheadings 
0406.10.58,  0406.20.53,  0406.20.79, 
0406.30.79,  0406.90.32,  0406.90.37, 
0406.90.42  or  0406.90.68: 

If  entered  during  the  effective  period 

of  safeguards  based  upon  value: 

Valued  less  than  S1.15/kg 98.9«/k9 

Valued  $1.15/kg  or  more  but  less 

than$1.45/kg 77.9e/kg 

Valued  S1.45/kg  or  more  but  less 

than  $1.75/kg 61.4«A9 

Valued  $1.75/kg  or  more  but  less 

than  $2.05/kg 46.4e/k9 

Valued  $2.05/kg  or  more  but  less 

than  $2.35/kg 32.6</kg 

Valued  S2.35/k9  or  more  but  less 

than  $2.65/kg 23.6«/kg 

Valued  *2.65/kg  or  more  but  less 

than  $2.95/kg U.6«/k9 


Section  A.   (continued) 
(361).   (con.): 


9904.06.02 
9904.06,03 


9904.06.04 
9904.06.05 


9904.06.06 
9904.06.07 

9904.06.08 

9904.06.09 

9904.06.10 

9904.06.11 

9904.06.12 

9904.06.13 

9904.06.14 

^904.06.15 


Italian-type  cheeses,  made  from  cow's  milk, 
in  original  loaves  (Romano  made  from  cow's 
milk,  Reggiano,  Parmesan,  Provolone, 
Provoletti  and  Sbrinz),  and  Italian-type 
cheeses,  made  from  cow's  milk,  not  in 
original  loaves  (Romano  made  from  cow's  milk, 
Reggiano,  Parmesan,  Provolone,  Provoletti, 
Sbrinz  and  Goya)  and  cheese  and  substitutes 
for  cheese  containing,  or  processed  from,  such 
I  tali an- type  cheeses,  whether  or  not  in 
original  loaves,  provided  for  in  sulaheadings 
0406.10.58,  0406.20.53,  0406.20.79, 
0406.30.79,  0406.90.32,  0406.90.37, 
0406.90.42  or  0406.90.68  (con.): 

If  entered  during  the  effective  period 
of  safeguards  based  upon  value  (con.): 

Valued  S2.95/kg  or  more  but  less 

than  $3.15/kg 8.6«/k9 

Valued  S3.15/kg  or  more  but  less 

than  W.35/kg '. 2.6«/k9 

Valued  S3.35/k9  or  more No  additional  duty 

If  entered  during  the  effective  perfetf 

of  safeguards  based  upon  quantity 

announced  by  the  Secretary  of  Agriculture...  [See  section  0  to  this  Annex! 

Swiss  or  Emaentaler  cheese  with  eye 
formation  provided  for  in  under  subheading 
0406.90.48: 

If  entered  during  the  effective  period 

of  safeguards  based  upon  value: 

Valued  less  than  90«/k9 94«/l(9 

Valued  90</k9  or  more  but  less 

than  $1.10/kg SOc/kg 

Valued  Sl.lO/kg  or  more  but  less 

than  »1.30/kg 66«Ag 

Valued  $1.30/kg  or  more  but  less 

than  $1.50/kg 55.3«/kg 

Valued  S1.50/kg  or  more  but  less 

than  »1.70/kg 45.3c/1t9 

Valued  S1.70/kg  or  more  but  te*s 

than  »1 .90/kg 35.3«A9 

Valued  S-t.90/k9  9r  more  but  less 

than  $2.10/kg 27.2c/kg 

Valued  $2.10/kg  or  more  but  less 

than  »2.30/kg 21.2t/kg 

Valued  S2.30/kg  or  more  but  less 

than  $2.50/k9 15.2e/k9 

Valued  12.50/kg  or  more  but  less 

than  »2.70/kg , 9.2«/kg 


1316        Federal  Register  /  Vol.  60.  No.  2  /  Wednesday.  January  4,  1995  /  Presidential  Documents 


Section 


(361) 


99M.06.16 


9904.06.17 
9904.06.18 


9904.06.19 
9904.06.20 

9904.06.21 

9904.06.22 

9904.06.23 

9904.06.24 

9904,06.25 

9904.06.26 


9904.06.27 
9904.06.28 


Annex   (con.) 
-304- 

k.      (continued) 

(con.): 

Swiss  or  Ennentater  cheese  with  eye 
formation  provided  for  in  under  subheading 
0406.90.48  (con.): 

If  entered  during  the  effective  period 

of  safeguards  based  upon  value  (con.): 

Valued  $2.70/kg  or  Rwre  but  less 

than  $2.90/kg 3.2c/kg 

Valued  $2. 90/kg  or  more No  additional  duty 

If  entered  during  the  effective  period 

of  safeguards  based  upon  quantity 

announced  by  the  Secretary  of  Agriculture...   [See  section  D  to  this  Annex] 

Swiss  or  Eonentaler  cheese  other  than  with  eye 
formation,  Gruyere- process  cheese  and  cheese 
and  substitutes  for  cheese  containing,  or 
processed  from,  such  cheeses,  provided  for  in 
subheadings  0406.10.68,  0406.20.83. 
0406.30.53.  0406.30.83  or  0406.90.92: 

If  entered  during  the  effective  period 

of  safeguards  based  upon  value: 

Valued  less  than  70</kg 66.8«/kg 

Valued  70c/kg  or  more  but  less 

than  90c/kg 52.8«/kg 

Valued  90</kg  or  more  but  less 

than  $1.1 0/kg 41.U/k9 

Valued  Sl.lO/kg  or  more  but  less 

than  $1.30/kg 31.1«/kg 

Valued  $1.30/kg  or  more  but  less 

than  $1.50/kg 21.5«/kg 

Valued  $1.50/kg  or  more  but  less 

than$1.70/kg 15.5«/kg 

Valued  S1.70/kg  or  more  but  less 

than  $1.90/ kg 9.5«/kg 

Valued  $1. 90/kg  or  more  but  less 

than  $2.10/kg 3.5c/kg 

Valued  $2.10/kg  or  more No  additional  duty 

If  entered  during  the  effective  period 

of  safeguards  based  upon  quantity 

announced  by  the  Secretary  of  Agriculture...    [See  section  D  to  this  Annex] 
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Section  A.       (continued) 
(361).      (con.): 


9904.06.29 
9904.06.30 

9904.06.31 

9904.06.32 

9904.06.33 

9904.06.34 

9904.06.35 


9904.06.36 
9904.06.37 


9904.06.38 
9904.06.39 

9904.06.4C 

9904.06.41 


Cheese,  and  substitutes  for  cheese, 
containing  0.5  percent  or  less  by  weight  of 
butterfat  (except  cheeses  of  the  type 
described  in  additional  U.S.  notes  16 
through  22,  inclusive,  or  additional  U.S. 
notes  24  and  25,  to  chapter  4)  or  margarine 
cheese,  provided  for  in  subheadings 
0406.10.78,  0406.20.87,  0406.30.87, 
0406.90.94  or  1901.90.36: 

If  entered  during  the  effective  period 

of  safeguards  based  upon  value: 

Valued  less  than  50e/kg 59.1«/kg 

Valued  50</kg  or  more  but  less 

than  70e/kg 45.U/kg 

Valued  70</kg  or  more  but  less 

than  90c/kg 33c/kg 

Valued  90«/kg  or  more  but  less 

than  $1.10/kg 23€/kg 

Valued  $1.10/kg  or  more  but  less 

than$1.30/kg 15«/kg 

Valued  $1.30/kg  or  more  but  less 

than  $1.50/kg 9«/kg 

Valued  $1.50/kg  or  more  but  less 

than  $1.70/kg 3c/kg 

Valued  $1.70/kg  or  more No  additional  duty 

If  entered  during  the  effective  period 

of  safeguards  based  upon  quantity 

announced  by  the  Secretary  of  Agriculture...  (See  section  D  to  this  Annex] 

Cheeses  and  substitutes  for  cheese 
(except  (i)  cheese  not  containing  cow's  milk, 
(ii)  soft  ripened  cow's  milk  cheese, 
(iii)  cheese  (except  cottage  cheese) 
containing  0.5  percent  or  less  by  weight  of 
butterfat,  and  (iv)  cheese  of  the  type 
described  in  additional  U.S.  notes  17 
through  25,  inclusive,  to  chapter  4),  provided 
for  in  subheadings  0406.10.08,  0406.10.88, 
0406.20.91,  0406.30.91  or  0406.90.97: 

If  entered  during  the  effective  period 

of  safeguards  based  upon  value: 

Valued  less  than  50c/kg 94.3</kg 

Valued  50«/kg  or  more  but  less 

than  70«/kg 76.9c/kg 

Valued  70c/kg  or  more  but  less 

than  90c/kg 62.9«/kg 

Valued  90c/kg  or  more  but  less 

than  $1.10/kg 49.5«/kg 
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9904.06.43 
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9904.06.45 


9904.«6.46 


9904.06.47 


9904.06.48 
9904.06.49 


9904.12.01 
9904.12.02 

9904.12.03 

9904.12.04 

9904.12.05 

9904.12.06 
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Cheeses  and  substitutes  for  cheese 
(except  (i)  cheese  not  containing  cow's  milk, 
(ii)  soft  ripened  cow's  willt  cheese, 
(iii)  cheese  (except  cottage  cheese) 
containing  0.5  percent  or  less  by  weight  of 
fautterfat,  and  (iv)  cheese  of  the  type 
described  in  additional  U.S.  notes  17 
through  25,  inclusive,  to  chapter  4),  provided 
for  in  subheadings  0406.10.08,  0406.10.88, 
0406.20.91,  0406.30.91  or  0406.90.97  (con.): 
If  entered  during  the  effective  period 
of  safeguards  based  upon  value  (con.): 
Valued  $1.10/kg  or  more  but  less 
than  $1 .30/kg 


Valued  S1. 30/kg  or  more  but  less 
than  $1 .50/kg 


Valued  S1. 50/kg  or  more  but  less 
than  $1.70/kg 


Valued  $1.70/kg  or  more  but  less 
than  $1 .90/kg 


Valued  $1. 90/kg  or  nore  but  tess 
than  $2.10/kg 


Valued  $2.10/kg  or  more  but  less 
than  $2, 30/kg 


Valued  $2. 30/kg  or  more 

If  entered  during  the  effective  period 
of  safeguards  based  upon  quantity 
announced  by  the  Secretary  of  Agriculture. 

Peanuts,  provided  for  in  subheadings 
1202.10.80,  1202.20.80,  2008.11.35 
or  2008.11.60: 

If  entered  during  the  effective  period 
of  safeguards  based  upon  value: 

In  shell,  provided  for  in  subheading 
1202.10.80: 

Valued  less  than  5</kg 


39.5e/kg, 

29.5«/k» 

21.3«/k9, 

15.3i/ka 

9.3«/kg 

3.3«/kg 

Uo  additionaf  duty 

[See  section  0  to  this  Annex! 


Valu'ed  5«/kg  or  more  but   less 
than  lOe/kg 


Valued  10</kg  or  more  but 
less  than  15t/kg 


Valued  15c/kg  or  more  but 
less  than  20«/kg 


Valued  20</kg  or  more  but 
less  than  25c/kg 


Vatued  25e/kg  or  more. 


13.3«/k9: 

9.Tt/k9 

5.8«/k9 

3.3e/k9 

1.7«/kg 

No  additional  duty 
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Section  A.   (continued) 

(361).   (con.): 

Peanuts,  provided  for  in  subheadings 
1202.10.80.  1202.20.80.  2008.11.35 
or  2008.11.60  (con.): 

If  entered  during  the  effective  period 
of  safeguards  based  upon  value  (con.): 
Other,  provided  for  in  subheadings 
1202.20.80,  2008.11.35  or 
2008.11.60: 

9904.12.07  Valued  less  than  10«/kg 55.4c/kg 

9904.12.08  Valued  lOc/kg  or  laore  but  less 

than  20«/kg 46.4«/k9 

9904.12.09  Valued  20</k9  or  aore  but  less 

than  30«/k9 37.4«/k9 

9904.12.10  Valued  30«/kg  or  aore  but  less 

than  40«/k9 30.2c/kg 

9904.12.11  Valued  40«/kg  or  more  but  less 

than  50t/kg 23.3«/kg 

9904.12.12  Valued  50c/kg  or  more  but  less 

than  60«/kg 18.3«/kg 

9904.12.13  Valued  60</k9  or  n»re  but  less 

than  70«/kg 13.3«/k9 

9904.12.14  Valued  70c/kg  or  nore  but  less 

than  80e/kg 9.4c/kg 

9904.12.15  Valued  SOc/kg  or  nore  but  less 

than  90t/k9 6.4«/kg 

9904.12.16  Valued  90c/kg  or  nore  but  less 

than  $1/kg 3.4(/k9 

9904.12.17  Valued  $1 /kg  or  nore Ko  additional  duty 

If  entered  during  the  effective  period 

of  safeguards  based  upon  quantity 
announced  by  the  Secretary  of  Agriculture: 

9904.12.18  In  shell,  provided  for  in  subheadir>9  * 

1202.10.80 tSee  section  0  to  this  Annex) 

9904.12.19  Other,  provided  for  in  subheadings 

1202.20.80.  2008.11.35  or 

2008.11.60 tSee  section  0  to  this  Annex] 


1120        Federal  Register  /  Vol  60,  No.  2  /  Wednesday,  ^na^  4,  1995  /  Pteskiential  DocuBBcatt 


Section 
(361). 


9WK. 17.01 
9904.17.02 

9904.17.03 

9904.17.04 

9904.17.05 


9904.17.06 
9904.17.07 


9904.17.08 
9904.17.09 

9904.17.10 

9904.17.11 

9904.17.12 

9904.17.13 

9904.17.14 


9904.17.15 
9904.17.16 


Annex   (corv. ) 
-308- 

( continued) 

;con.): 

Sugars,  syn^ss  and  molasses,  provided  for  in 
subheading  1701.11.50: 

If  entered  during  the  effective  period 

of  safeguards  based  upon  value: 

Valued  less  than  5«/kg 12.9«/fc» 

Valued  5«/kg  or  more  but  less 

than  lOc/kg 8.7«/k3 

Valued  10</kg  or  more  but  less 

than  15«/kg S.5</lif< 

Valued  15c/kg  or  nore  but  less 

than  20</kg 3«A» 

Valued  20</kg  or  more  but  less 

than  25e/kg ^.S</k» 

Valued  25c/kg  or  nore No  additional  duty 

If  entered  during  the  effective  period 

of  safeguards  based  upon  quantity 

announced  by  the  Secretary  of  Agriculture...  (See  section  D  to  this  Annex] 

Sugars,  syri^  and  molasses,  provided  for  irt 
siljheadings  1701.12.50.  1701.91.30,  1701.99.50. 
1702.90.20  or  2106.90.46: 

If  entered  during  the  effective  p*ri«c^ 

of  safeguards  based  upon  value: 

Valued  less  than  5c/kg 21>.6«A9 

Valued  5c/kg  or  more  but  less 

than  10</kg V7.1t/kt 

Valued  lOc/kg  or  more  but  less 

than  15«/kg 13.1«/li« 

Valued  15c/kg  or  more  but  less 

than  20e/kg 9.6«/kg 

Valued  20</kg  or  more  but  less 

than  25c/kg 7.1</k» 

Valued  25</kg  or  more  but  less 

than  30«/kg 4.6«/k9 

Valued  30c/kg  or  more  but  less 

than  35«/kg 3.1«/kg. 

Valued  35c/kg  or  more No  additional  duty 

If  entered  during  the  effective  period 

of  safeguards  based  upon  quantity 

anrwunced  by  the  Secretary  of  Agriculture...    [See  section  0  to  this  Annex] 
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Section  A.   (continued) 

(361).   (con.): 

Articles  containing  over  65  percent  by  dry 
weight  of  sugars  described  in  additional  U.S. 
note  2  to  chapter  17,  provided  for  in 
subheadings  1701.91.48,  1702.90.68,  1704.90.68, 
1806.10.28,  1806.10.55,  1806.20.73,  1806.90.49, 
1901.20.25,  1901.20.60,  1901.90.54,  2101.10.48, 
2101.20.48,  2106.90.76  or  2106.90.94: 

If  entered  during  the  effective  period 
of  safeguards  based  upon  value: 

Cocoa  powder  provided  for  in 

subheadings  1806.10.28  or 

1806.10.55: 

9904.17.17  Valued  less  than  Sc/kg 25.7t/kg 

9904.17.18  Valued  5«/kg  or  mere  but  less 

than  15«/kg 16.8«/kg 

9904.17.19  Valued  15c/kg  or  more  but  less 

than  25e/kg 10.1«/kg 

9904.17.20  Valued  25e/kg  or  irore  but  less 

than  35«/kg 5.2c/k9 

9904.17.21  Valued  35«/kg  or  more  but  less 

than  45«/kg 2.2e/kg 

9904.17.22  Valued  45</kg  or  more No  additional  duty 

Mixes  and  doughs  provided  for  in 

subheadings  1901.20.25  or 
1901.20.60: 

9904.17.23  Valued  less  than  10«/kg 36.6€/kg 

9904.17.24  Valued  lOe/kg  or  more  but  less 

than  20«/kg 27.6«/kg 

9904.17.25  Valued  20«/kg  or  more  but  less 

than  30«/kg 20.2«/kg 

9904.17.26  Valued  30«/kg  or  more  but  less 

than  40«/kg 14.2</kg 

9904.17.27  Valued  40«/kg  or  more  but  less 

than  50«/kg 9.2t/kg 

9904.17.28  Valued  50«/kg  or  more  but  less 

than  60«/kg 5.7«/kg 

9904.17.29  Valued  60«/kg  or  more  but  less 

than  70«/kg 2.7«/kg 

9904.17.30  Valued  70«/kg  or  more No  additional  duty 

Other,  provided  for  in  subheadings 

1701.91.48.  1702.90.68,  1704.90.68. 
1806.20.73.  1806.90.49,  1901.90.54. 
2101.10.48,  2101.20.48,  2106.90.76 
or  2106.90.94: 

9904.17.31  Valued  less  than  5«/kg 20.7«/kg 

9904.17.32  Valued  5«/kg  or  more  but  less 

than  10«/kg 16.2«/kg 
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Sectio  I  A.       (continued) 


(361) 


9904.17.3  1 
9904.17.3* 
9904.17.31 
9904. 17.J. 
9904.17.3' 
9904.17.3  1 

9904.17.3" 

9904.17.41 

9904.17.4 

9904.1 7. 4i 

9904.17.4' 

9904.17.4/ 

9904.17.4! 

9904.17.4< 

9904.17.4/ 
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(con. ) : 

Articles  containing  over  65  percent  by  dry 
weight  of  sugars  described  in  additional  U.S. 
note  2  to  chapter  17,  provided  for  in 
subheadings  1701.91.48,  1702.90.68,  1704.90.68, 
1806.10.28,  1806.10.55,  1806.20.73,  1806.90.49, 
1901.20.25,  1901.20.60,  1901.90.54,  2101.10.48, 
2101.20.48,  2106.90.76  or  2106.90.94  (con.): 
If  entered  during  the  effective  period 
of  safeguards  based  upon  value  (con.): 
Other,  provided  for  in  subheadings 
1701.91.48,  1702.90.68,  1704.90.68, 
'806.20.73,  1806.90.49,  1901.90.54, 
2101.10.48,  2101.20.48,  2106.90.76 
or  2106.90.94  (con.): 

Valued  10«/kg  or  more  but  less 
than  15«/kg 


Valued  15c/kg  or  more  but  less 
than  20«/kg 


Valued  20c/kg  or  more  but  less 
than  25«/kg 


Valued  25c/kg  or  more  but  less 
than  30e/kg 


Valued  30</kg  or  more  but  less 
than  35«/kg 


Valued  35e/kg  or  more 

If  entered  during  the  effective  period 
of  safeguards  based  upon  quantity 
announced  by  the  Secretary  of  Agriculture: 
Provided  for  in  subheadings 
1701.91.48  or  1702.90.68 

Provided  for  in  subheading 
1704.90.68 

Provided  for  in  subheadings 
1806.10.28  or  1806.10.55 

Provided  for  in  subheading 
1806.20.73 

Provided  for  in  subheading 
1806.90.49 

Provided  for  in  subheadings 
%1901.20.25  or  1902.20.60 

Provided  for  in  subheading 
1901.90.54 

Provided  for  in  subheadings 
2101.10.48  or  2101.20.48 

Provided  for  in  subheading 
2106.90.76 


12.2«/kg 

8.9e/kg 

6.4t/kg 

4.1c/kg 

2.6t/kg 

No  additional  duty 

[See  section  D  to  this  Annex] 
[See  section  D  to  this  Annex] 
[See  section  D  to  this  Annex] 
[See  section  D  to  this  Annex] 
[See  section  D  to  this  Annex] 
[See  section  D  to  this  Annex] 
[See  section  D  to  this  Annex] 
[See  section  D  to  this  Annex] 
[See  section  D  to  this  Annex] 
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Section  A.   (continued) 

''361).   (con.): 

Articles  containing  over  65  percent  by  dry 
weight  of  sugars  described  in  additional  U.S. 
note  2  to  chapter  17,  provided  for  in 
subheadings  1701.91.48,  1702.90.68,  1704.90.68, 
1806.10.28,  1806.10.55.  1806.20.73,  1806.90.49, 
1901.20.25,  1901.20.60.  1901.90.54,  2101.10.48. 
2101.20.48,  2106.90.76  or  2106.90.94  (con.): 

If  entered  during  the  effective  period 

of  safeguards  based  upon  quantity 

announced  by  the  Secretary  of 

Agriculture  (con.): 

9904.17.48  Provided  for  in  subheading 

2106.90.94 [See  section  D  to  this  Annex! 

Articles  containing  over  10  percent  by  dry 
weight  of  sugars  described  in  additional  U.S. 
note  3  to  chapter  17,  provided  for  in 
subheadings  1701.91.58,  1704.90.78,  1806.20.77, 
1806.20.98,  1806.90.59.  1901.90.58,  2101.10.58, 
2101.20.58,  2106.90.80  or  2106.90.97: 

If  entered  during  the  effective  period 

of  safeguards  based  upon  value: 

9904.17.49  Valued  less  than  5«/kg 20.7«/kg 

9904.17.50  Valued  5«/kg  or  more  but  less 

than  10«/kg 16.2(/kg 

9904.17.51  Valued  10(/kg  or  more  but  less 

than  15«/kg 12.2c/kg 

9904.17.52  Valued  15c/kg  or  more  but  less 

than  20«/kg 8.9«/kg 

9904.17.53  Valued  20«/kg  or  more  but  less 

than  25*/kg 6.4«/kg 

9904.17.54  Valued  25«/kg  or  more  but  less 

than  30«/kg 4.1«/kg 

9904.17.55  Valued  30c/kg  or  more  but  less 

than  35e/kg 2.6«/kg 

9904.17.56  Valued  35«/kg  or  more No  additional  duty 

If  entered  during  the  effective  period 

of  safeguards  based  igson  quantity 
announced  by  the  Secretary  of  Agriculture: 
9904.17  57  Provided  for  in  subheading 

1701.91.58 [See  section  D  to  this  Annex] 

9904.17.58  Provided  for  in  subheading 

1704.90.78 [See  section  0  to  this  Annex] 

9904.17.59  Provided  for  in  subheadings 

1806.20.77,  2101.10.58  or  2101.20.58...  [See  section  0  to  this  Annex] 

9904.17.60  Provided  for  in  subheading 

1806.20.98 [See  section  D  to  this  Annex] 
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99W.  17.62 


99(W. 17.63 


9904.17.64 


9904.17.65 


9904.17.66 
9904.17.67 

9904.17.68 

9904  17.69 

9904.17.70 

9904.17.71 

9904.17.72 
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A.      (continued) 

(con. ) : 

Articles  containing  over  10  percent  by  dry 
weight  of  sugars  described  in  additional  U.S. 
note  3  to  chapter  17,  provided  for  in 
subheadings   1701.91.58,    1704.90.78,    1806.20.77, 
1806.20.98,    1806.90.59.   1901.90.58,   2101.10.58, 
2101.20.58,   2106.90.80  or  2106.90.97  (con.): 

If  entered  during  the  effective  period 

of  safeguards  based  upon  quantity 

announced  by  the  Secretary  of 

Agriculture  (con.): 

Provided  for  in  subheading 

1806.90.59 [See  section  D  to  this  Annex] 

Provided  for  in  subheading 

1901.90.58 [See  section  D  to  this  Annex] 

Provided  for  in  subheading 

2106.90.80 [See  section  D  to  this  Annex] 

Provided  for  in  subheading 

2106.90.97 [See  section  D  to  this  Annex] 

Blended  syrups  containing  sugars  derived  from 
sugar  cane  or  sugar  beets,  capable  of  being 
further  processed  or  mixed  with  similar  or 
other  ingredients,   and  not  prepared  for 
marketing  to  the  ultimate  consuner   in  the 
identical    form  and  package  in  which   imported, 
provided  for  in  subheadings  1702.20.28, 
1702.30.28,    1702.40.28,    1702.60.28,    1702.90.58, 
1806.20.94,    1806.90.39,  2101.10.38,   2101.20.38, 
2106.90.72  or  2106.90.91: 

If  entered  during  the  effective  period 

of  safeguards  based  upon  value: 

Valued  less  than  5e/kg 18. It/kg 

Valued  5c/kg  or  more  but   less 

than  10«/kg 13.6«/kg 

Valued  10«/kg  or  more  but  less 

than  15«/kg 9.9e/kg 

Valued  15«/kg  or  more  but  less 

than  20e/kg 7«/kg 

Valued  20t/kg  or  more  but  less 

than  25«/kg 4.5«/kg 

Valued  25«/kg  or  more  but  less 

than  30t/kg 2.7«/kg 

Valued  30«/kg  or  more No  additional  duty 
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Section  A.       (continued) 

(361).       (con.): 

Blended  syrups  containing  sugars  derived  from 
sugar  cane  or  sugar  beets,  capable  of  being 
further  processed  or  mixed  with  similar  or 
other  ingredients,  and  not  prepared  for 
marketing  to  the  ultimate  consuner  in  the 
identical  form  and  package  in  which  imported, 
provided  for  in  subheadings  1702.20.28, 
1702.30.28,  1702.40.28,  1702.60.28,  1702.90,58, 
1806.20.94.  1806.90.39,  2101.10.38,  2101.20.38, 
2106.90.72  or  2106.90.91  (con.): 

If  entered  during  the  effective  period 
of  safeguards  based  upon  quantity 
announced  by  the  Secretary  of  Agriculture: 

9904.17.73  Provided  for  in  subheading 

1702.20.28 ! [See 

9904.17.74  Provided  for  in  subheading 

1702.30.28 [See 

9904.17.75  Provided  for  in  subheading 

1702.40.28 [See 

9904.17.76  Provided  for  in  subheading 

1702.60.28 [See 

9904.17.77  Provided  for   in  subheading 

1702.90.58 [See 

9904.17.78  Provided  for  in  subheading 

1806.20.94 .- [See 

9904. 'i7. 80  Provided  for  in  subheading 

1806.90.39.. [See 

9904.17.81  Provided  for  in  subheading 

2101.10.38 [See 

9904.17.82  Provided  for   in  subheading 

2101.20.38.. [See 

9904.17.83  Provided  for  in  subheading 

2106.90.72.. [See 

9904. 17. G4  Provided  for  in  subheading 

2106.90.91 [See 


section  D  to  this  Annex] 
section  D  to  this  Annex] 
section  D  to  this  Annex] 
section  D  to  this  Annex] 
section  D  to  this  Annex] 
section  D  to  this  Annex] 
section  0  to  this  Aanex] 
section  D  to  this  Annex] 
section  D  to  this  Annex] 
section  D  to  this  Annex] 
section  D  to  this  Annex] 
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9904.18.01 

9904.13.02 

9904,18.03 
9904.18.04 
9904.18.05 
9904.18.04 

9904t18.07 
9904.18.08 
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Section  A.   (continued) 


(con.): 

Cocoa  powder  containing  over  10  percent  by 
dry  ueight  of  sugars  derived  from  sugar  cane 
or  sugar  beets,  Mhether  or  not  mixed  with 
other  ingredients  (except  (a)  articles  not 
principally  of  crystalline  structure  or  not 
in  dry  amorphous  form  that  are  prepared  for 
marketing  to  ihe  ultimate  consimer  in  the 
identical  form  and  package  in  which  imported, 
(b)  blended  syrups  containing  sugars  derived 
from  sugar  cane  or  sugar  beets,  capable  of 
•Ijeing  further  processed  or  mixed  with  similar 
or  other  ingredients,  and  not  prepared  for 
narkeiing  to  the  ultimate  consigner  in  the 
identical  form  and  package  in  which  imported, 
or  (c)  articles  containing  over  65  percent  by 
dry  weight  of  sugars  derived  from  sugar  cane  ' 

or  sugar  beets,  whether  or  not  mixed  with 
other  ingredients,  capable  of  being  further 
processed  or  mixed  with  similar  or  other 
ingradionts,  and  not  prepared  for  marketing  to 
the  ultimate  csnsuKr  in  the  identical  form 
and  package  in  which  imported),  provided  for 
in  subheadings  1806.10.15,  1806,10.38  or 
1806-10.75: 

If  entered  during  the  effective  period 

of  safeguards  based  upon  value: 

Valued  less  than  5e/kg 25.7«/k9 

Valued  5c/kg  or  more  but  less 

th3.-i  15«/k9 16.8e/k9 

Valued  15</kg  or  mere  but  less 

tha.^  25«/kg lO.U/ks 

Valued  25</kg  or  more  but  less 

than  35«/k9 5.2c/k9 

Valued  3S«/kg  or  more  but  less 

than  45e/k9 2.2«/k9 

Valued  45«/kg  or  more No  additional  duty 

If  entered  during  the  effective  period 
of  safeguards  based  upon  quantity 
announce^d  by  the  Secretary  of  Agriculture: 

Provided  for  in  subheading 

180S.10.15 [See  section  D  to  this  Annex] 


(361).   (con.): 


9904.18.09 
9904.18.10 

9904.18.11 

9904.18.12 

9904.18.13 

9904.18.14 

9904.18.15 
9904.18.16 
9904.18.17 
9904.18,18 


Provided  for  in  subheadings 
1805.10.38  or  1806.10.75 


tSee  section  D  to  this  Annex] 


9904.18.19 
9904.18.20 

9904.18.21 

9904.18.22 


Chocolate  containing  over  5.5  percent  by 
weight  of  butterfat  (excluding  articles  for 
consumption  at  retail  as  candy  or 
confection),  provided  for  in  subheadings 
1806.20.26,  1806.20.28,  1806.32.06, 
1806.32.08,  1806.90.18  or  1806.90.20: 

If  entered  during  the  effective  period 

of  safeguards  based  upon  value: 

Valued  less  than  20«/kg 46.3c/kg 

Valued  20c/kg  or  more  but  less 

than  40e/kg 30.1</kg 

Valued  40</kg  or  more  but  less 

than  60«/kg 18.2«/k9 

Valued  60c/kg  or  more  but  less 

than  80c/kg 9.4«/kg 

Valued  80c/kg  or  more  but  less 

than  $1/kg 3.4c/kg 

Valued  $1 /kg  or  more No  additional  cfcjty 

If  entered  during  the  effective  period 
of  safeguards  based  upon  quantity 
annotrtced  by  the  Secretary  of  Agriculture: 

Provided  for  in  subheadings 

1806.20.26  or  1806.32.06 [See  section  D  to  this  Annex] 


Provided  for  in  subheadings 
1806.20.28  or  1806.32.08 

Provided  for  in  subheadings 
1806.90.18 


Provided  for  in  subheading 
1806.90.20 


[See  section  D  to  this  Annex] 


[See  section  D  to  this  Annex] 


[See  section  D  to  this  Annex] 


Chocolate  and  low  fat  chocolate  crumb 
containing  5.5  percent  or  less  by  weight  of 
butterfat  (excluding  articles  for  consunption 
at  retail  as  candy  or  confection),  provided 
for  in  subheadings  1806.20.36,  1806.20.38, 
1806.20.87,  1806.20.89,  1806.32.16, 
1806.32.18,  1806.90.28  or  1806.90.30: 

If  entered  during  the  effective  period 

of  safeguards  based  upon  value: 

Valued  less  than  20«/kg 48.8c/kg 

Valued  20c/kg  or  more  but  less 

than  40t/kg 32.4c/kg 

Valued  40c/kg  or  more  but  less 

than  60«/kg 20.1c/kg 

Valued  60t/kg  or  more  but  less 

than  80e/kg. 10.7c/kg 
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9904.18.23 


9904.18.24 


9904.18.25 


9904.18.26 


9904.18.27 


9904.18.28 


9904.18.29 


9904.18.30 


9904.19.01 
9904.19.02 

9904.19.03 

9904.19.04 

9904.19.05 

9904.19.06 

9904.19.07 
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(cont;inued) 


(con. ) : 

Chocolate  and  low  fat  chocolate  crizrb 
containing  5.5  percent  or  less  by  weight  of 
butterfat  (excluding  articles  for  consunpticn 
at  retail  as  candy  or  confection),  provided 
for  in  subheadings  1806.20.36,  1806.20.38, 
1806.20.87,  1806.20.89,  1806.32.16, 
1806.32.18,  1806.90.28  or  1806.90.30  (con,): 
If  entered  during  the  effective  period 
of  safeguards  based  upon  value  (con.): 
Valued  80c/k9  or  more  but  less 
than  $1/kg 


Valued  Si/kg  or  more 

If  entered  during  the  effective  period 
of  safeguards  based  upon  quantity 
announced  by  the  Secretary  of  Agriculture: 
Provided  for  in  subheadings 
1806.20.36  or  1806.32.16 

Provided  for  in  subheadings 
1806.20.38  or  1806.32.18 

Provided  for  in  subheading 
1806.20.87 

Provided  for  in  subheading 
1806.20.89 

Provided  for  in  subheading 
1806.90.28 


Provided  for  in  subheading 
1806.90.30 


4.7c/kg 

No  additional  duty 

[See  section  D  to  this  Annex] 
[See  section  D  to  this  Annex] 
[See  section  D  to  this  Annex] 
(See  section  D  to  this  Annex] 
[See  section  D  to  this  Annex] 
[Sec  section  D  to  this  Annex] 


Infant  formula  containing  oligosaccharides, 
provided  for  in  subheadings  1901.10.30  or 
1901.10.75: 

If  entered  during  the  effective  period 
of  safeguards  based  upon  value: 

Valued  less  than  65e/kg 


Valued  65</kg  or  more  but  less 
than  85e/kg 


Valued  85«/kg  or  more  but  less 
than  $1 .05t/kg 


Valued  S1.05/kg  or  more  but  less 
than  $1 .25/kg 


Valued  $1. 25/kg  or  more  but  less 
than  n .55/kg 


Valued  $1.55/kg  or  more  but  less 
than  $1 .85/kg 


Valued  $1. 85/kg  or  more  but  less 
than  $2.05/kg 


78.4«/k9 
64.2«/kg 
50.2t/kg 
40.2e/kg 
25.2e/kg 
15.6«/xg 
9.6e/kg 


9904.19.08 


9904.19.09 
9904.19.10 
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Section  A.   (continued) 

(361).   (con.): 

Infant  formula  containing  oligosaccharides, 
provided  for  in  subheadings  1901.10.30  or 
1901.10.75  (con.): 

If  entered  during  the  effective  period 
of  safeguards  based  upon  value  (con.): 
Valued  S2.05/kg  or  more  but  less 
than  $2. 25/kg 3.6«/kg 

Valued  S2. 25/kg  or  more No  additional  duty 

If  entered  during  the  effective  period 

of  safeguards  based  upon  quantity 

announced  by  the  Secretary  of  Agriculture...  [See  section  0  to  this  Annex! 

Mixes  and  doughs  described  in  additional  U.S. 
note  1  to  chapter  19,  provided  for  in 
subheadings  1901.20.35  or  1901.20.70: 

If  entered  during  the  effective  period 

of  safeguards  based  upon  value: 

Valued  less  than  lOc/kg 36.6«/kg 

Valued  10«/kg  or  more  but  less 

than  20c/kg 27.6«/kg 

Valued  20«/kg  or  more  but  less 

than  30e/kg 20.2c/kg 

Valued  30</kg  or  more  but  less 

than  40t/kg 14.2«/kg 

Valued  40</k9  or  more  but  less 

than  50t/kg 9.2«/kg 

Valued  50«/kg  or  more  but  less 

than  60e/kg 5.7c/kg 

Valued  60«/kg  or  more  but  less       ^ 

than  70c/kg 2.7«/kg 

Valued  70«/kg  or  more No  additional  duty 

If  entered  during  the  effective  period 

of  safeguards  based  upon  quantity 

announced  by  the  Secretary  of  Agriculture...  [See  section  0  to  this  Annex] 

Peanut  butter  and,paste,  provided  for  in 
subheading  2008.11.15: 

If  entered  during  the  effective  period 

of  safeguards  based  upon  valvie: 

9904.20.01  Valued  less  than  5«/kg 43.4«/k9 

9904.20.02  Valued  5*/kg  or  more  but  less 

than  15c/kg 34.4«/kg 

9904.20.03  Valued  15«/kg  or  more  but  less 

than  25«/kg 25.8c/kg 

9904.20.04  Valued  25c/kg  or  more  but  less 

than  35c/k3 18.8c/kg 

9904.20.05  Valued  35c/kg  or  more  but  less 

than  45c/kg 13.4c/kg 


9904.19.11 
9904.19.12 

9904.19.13 

9904.19.14 

9904.19.15 

9904.19.16 

9904.19.17 


9904.19.18 
9904.19.19 
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9904.20.06 
9904.20.07 
9904.20.08 


9904.20.09 
9904.20.10 


9904.21.01 
9904.21.02 

9904.21.02 

9904. 21. Oi 
9904.21.0! 
9904. 21. a 
9904.21.0 
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A.   (continued) 

(con.): 

Peanut  butter  and  paste,  provided  for  in 
subheading  2008.11.15  (con.): 

If  entered  during  the  effective  period 
of  safeguards  based  upon  value  (con.): 
Valued  45t/kg  or  more  but  less 
than  55e/kg 8.4«/kg 

Valued  55«/kg  or  more  but  less 

than  65e/kg 5.4«/kg 

Valued  65e/kg  or  more  but  less 

than  75e/kg 2.4«/kg 

Valued  75«/kg  or  more No  additional  duty 

If  entered  during  the  effective  period 
of  safeguards  based  upon  quantity 
announced  by  the  Secretary  of  Agriculture. 


1) 


II 


[See  section  D  to  this  Annex] 


Mixed  condiments  and  mixed  seasonings 
described  in  additional  U.S.  note  3  to 
chapter  21,  provided  for  in  subheading 
2103.90.78: 

If  entered  during  the  effective  period 

of  safeguards  based  upon  value: 

Valued  less  than  5e/kg 20.7«/kg 

Valued  5c/kg  or  more  but  less 

than  10«/kg 16.2«/kg 

Valued  lOc/kg  or  more  but  less 

than  15«/kg 12.2c/kg 

Valued  15e/kg  or  more  but  less 

than  20«/kg 8.9e/kg  , 

Valued  20«/kg  or  more  but  less 

than  25c/kg 6.4«/kg 

Valued  25«/kg  or  more  but   less 

than  30e/kg 4.1«/kg 

Valued  30«/kg  or  more  but  less 

than  35«/kg 2.6«/kg 

Valued  35e/kg  or  more No  additional  duty 

If  entered  during  the  effective  period 

of  safeguards  based  upon  quantity 

announced  by  the  Secretary  of  Agriculture...  [See  section  D  to  this  Annex] 

Ice  cream  provided  for  in  subheading 
2105.00.20: 

If  entered  during  the  effective  period 

of  safeguards  based  upon  value: 

Valued  less  than  20«/liter 32.3«/liter 

Valued  20e/liter  or  more  but  less 

than  30e/liter 24.5e/liter 

Valued  30e/liter  or  more  but  less 

than  40«/liter 17.8«/liter 


9904.21.13 


9904.21.14 


9904.21.15 


9904.21.16 


9904.21.17 
9904.21.18 
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Section  A.   (continued) 

(361).   (con.): 

Ice  cream  provided  for  in  subheading 
2105.00.20  (con.): 

If  entered  during  the  effective  period 
of  safeguards  based  upon  value  (con.): 
Valued  40</liter  or  more  but  less 
than  50e/liter 12.8</liter 

Valued  50(/liter  or  more  but  less 

than  60«/liter 8.2«/liter 

Valued  60c/liter  or  more  but  less 

than  70«/liter 5.2c/liter 

Valued  70</liter  or  more  but  less 

than  80e/liter 2.2</liter 

Valued  80«/liter  or  more No  additional  duty 

If  entered  during  the  effective  period 

of  safeguards  based  upon  quantity 

announced  by  the  Secretary  of  Agriculture...  [See  section  0  to  this  Annex] 

Animal  feed  containing  nilk  or  milk 
derivatives,  provided  for  in  subheadings 
2309.90.28  or  2309.90.48: 

If  entered  during  the  effective  period 

of  safeguards  based  upon  value: 

9904.23.01  Valued  less  than  25c/kg 27.8</kg 

9904.23.02  Valued  25</kg  or  more  but  less 

than  35e/kg 20.8«/kg 

9904.23.03  Valued  35c/kg  or  more  but  less 

than  45(/kg 15.1c/kg 

9904.23.04  Valued  45«/kg  or  more  but  less 

than  55«/kg 10.1</kg 

9904.23.05  Valued  55c/kg  or  more  but  less 

than  65c/kg 7.8»/kg 

9904.23.06  Valued  65c/kg  or  more  but  less 

than  75c/kg 5.1«/kg 

9904.23.07  Valued  75c/kg  or  more  but  less 

than  85c/kg 2.3c/kg 

9904.23.08  Valued  85c/kg  or  more ».  No  additional  Outy 

9904.23.09  If  entered  during  the  effective  period 
of  safeguards  based  upon  quantity 

announced  by  the  Secretary  of  Agriculture...  [See  section  D  to  this  Annex] 
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(con. ) : 

Cotton,  not  carded  or  coinbed,  the  product  of 
any  country  or  area  including  the  United 
States,  having  a  staple  length  under 
28.575  mil  (1-1/8  inches)  (except  harsh  or 
rough  cotton,  having  a  staple  length  under 
19.05  im  (3/4  inch)),  provided  for  in 
subheading  5201.00.18: 

If  entered  during  the  effective  period 

of  safeguards  based  upon  value: 

Valued  less  than  35«/kg 51.5c/kg 

Valued  35c/kg  or  more  but  less 

than  55c/kg 36.6«/kg 

Valued  55</kg  or  more  but  less 

than  75t/kg 24.8«/kg 

Valued  75«/kg  or  more  but  less 

than  95e/kg U.Se/kg 

Valued  9S</kg  or  more  but  less 

than  $1.15/kg 8.6«/kg 

Valued  $1.15/kg  or  more  but  less 

than  $1.25/kg 5.6e/kg 

Valued  S1.25/kg  or  more  but  less 

than  $1.35/kg 2.6c/kg 

Valued  S1.35/kg  or  more No  additional  duty 

If  entered  during  the  effective  period 

of  safeguards  based  upon  quantity 

announced  by  the  Secretary  of  Agriculture...  [See  section  0  to  this  Annex] 

Harsh  or  rough  cotton,  not  carded  or  conibed, 

the  product  of  any  country  or  area  including 

the  United  States,  having  a  staple  length  of 

29.36875  imt  (1-5/32  inches)  or  more  but  under 

34.925  mn  (1-3/8  inches)  and  white  in  color 

(except  cotton  of  perished  staple,  grabbots 

and  cotton  pickings),  provided  for  in  • 

subheading  5201.00.28: 

If  entered  during  the  effective  period 

of  safeguards  based  upon  value: 

Valued  less  than  10«/kg 49.1c/kg 

Valued  lOc/kg  or  more  but  less 

than  30«/kg 31.5e/kg 

Valued  30c/kg  or  more  but  less 

than  50«/»cg 18.6c/kg 

Valued  50c/kg  or  more  but  less 

than  70«/kg 9.2«/kg 

Valued  70</kg  or  more  txjt  less 

than  90c/kg 3.2t/kg 

Valued  90</kg  or  more No  additional  duty 


Section  A.      (continued) 
''361).      (con.): 


9904.52.16 


9904.52.17 
9904.52.18 

9904.52.19 

9904.52.20 

9904.52.21 


5904.52.22 
9904.52.23 


9904.52.24 
9904.52.25 

9904.52.26 

9904.52.27 


Harsh  or  rough  cotton,  not  carded  or  c.otnbed, 
the  product  of  any  country  or  area  including 
the  United  States,  having  a  staple  length  of 
29.36875  nri  (1-5/32  inches)  or  more  but  under 
34.925  nri  (1-3/8  inches)  and  white  in  color 
(except  cotton  of  perished  staple,  grabbots 
and  cotton  pickings),  provided  for  in 
subheading  5201.00.28  (con.): 

If  entered  during  the  effective  period 
of  safeguards  based  upon  quantity 
announced  by  the  Secretary  of  Agriculture. 


[See  section  0  to  this  Annex] 


Cotton,  not  carded  or  combed,  the  product  of 
any  country  or  area  including  the  United 
States,  having  a  staple  length  of  28.575  irm 
(1-1/8  inches)  or  more  but  under  34.925  inn 
(1-3/8  inches)  (except  harsh  or  rough  cotton, 
not  carded  or  coatoed,   having  a  staple  length 
of  29.36875  mm  (1-5/32  inches)  or  more  and 
white  in  color)  but  including  cotton  of 
perished  staple,  grabbots  and  cotton  pickings, 
provided  for  in  subheading  5201.00.38: 

If  entered  during  the  effective  period 

of  safeguards  based  upon  value: 

Valued  less  than  20t/kg 44.2c/kg 

Valued  20c/kg  or  more  but  less 

than  40e/kg 28.3c/kg 

Valued  40c/kg  or  more  but  less 

than  60«/kg 16.7e/kg 

Valued  60c/kg  or  more  but  less 

than  80c/kg 8.3c/kg 

Valued  80</kg  or  more  but  less 

than  $1/kg 2.3e/kg 

Valued  $1/kg  or  more K'o  additional  duty   - 

If  entered  during  the  effective  period 

of  safeguards  based  upon  quantity 

announced  by  the  Secretary  of  Agriculture...  (Sse  section  D  to  this  Annex] 

botton,  not  carded  or  coirbed,  the  product  of 
any  country  or  area  including  the  United 
States,  having  a  staple  length  of  34.925  mn 
(1-3/8  inches)  or  more,  provided  for  in 
subheading  5201.00.80: 

If  entered  during  the  effective  period 

of  safeguards  based  upon  value: 

Valued  less  than  50c/kg 98.1e/kg 

Valued  50</kg  or  more  but  less 

than  80«/kg 73.3c/kg 

Valued  80c/kg  or  more  but  less 

than$1.10/kg 52.3«/kg 

Valued  Sl.lO/kg  or  more  but  less 

than$1.40/kg 37.3c/kg 
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A.       (continued) 

(con.): 

Cotton,   not  carded  or  coabed,    the  product  of 
any  country  or  area  including  the  United 
States,  having  a  staple  length  of  34.925  iim 
(1-3/8  inches)  or  more,   provided  for  in 
subheading  5201.00.80  (con.): 

If  entered  during  the  effective  period 
of  safeguards  based  upon  value  (con.): 
Valued  $1.40/kg  or  more  but  less 
than  $1.70/kg 23.3«/kg 

Valued  S1.70/kg  or  more  but  less 

than  $2/kg 14.3«/kg 

Valued  S2/kg  or  nore  but  less 

than  $2.20/kg 8.3«/kg 

Valued  S2.20/kg  or  more  but  less 

than  $2.30/kg 5.3«/kg 

Valued  S2.30/kg  or  more  but   less 

than  $2.40/kg 2.3«/kg 

Valued  $2.40/kg  or  more No  additional  duty 

If  entered  during  the  effective  period 

of  safeguards  based  upon  quantity 

announced  by  the  Secretary  of  Agriculture...    [See  section  D  to  this  Annex] 

Card  strips  made  frooi  cotton  having  a  staple 
length  under  30.1625  mn  (1-3/16  inches),  and 
lap  Maste,  sliver  waste  and  roving  waste  of 
cotton,  all  the  foregoing  the  product  of  any 
country  or  area  including  the  United  States, 
provided  for  in  subheading  5202.99.30: 

If  entered  during  the  effective  period 

of  safeguards  based  upon  value: 

Valued  less  than  $1.20/kg S3.159/kg 

Valued  S1.20/kg  or  more  but  less 

than  $2.20/kg $2.291/kg 

Valued  $2.20/kg  or  more  but  less 

than  $3.20/kg $1.591/kg 

Valued  S3.20/kg  or  more  but  less 

than  $4.20/kg $1.079/kg 

Valued  $4.20/kg  or  more  but  less 

than  $5.20/kg 64.1«/kg 

Valued  $5.20/kg  or  more  but  less 

than  $6.20/kg 34.1«/kg 

Valued  $6.20/kg  or  more  but  less 

than  $7.20/kg 4.1c/kg 

Valued  S7.20/kg  or  more No  additional  duty 

If  entered  during  the  effective  period 

of  safeguards  based  upon  quantity 

announced  by  the  Secretary  of  Agriculture...    (See  section  D  to  this  Annex] 


Federal  Register  /  Vol.  60.  No.  2  /  Wednesday,  January  4,  1995  /  Presidential  Documents 

Annex   (con.) 
-323- 

Section  A.      (continued) 

(361).      (con.): 

Fibers  of  cotton  processed  but  not  spun 
provided  for  in  subheading  5203.00.30: 

If  entered  during  the  effective  period 

of  safeguards  based  upon  value: 

9904.52.44  Valued  less  than  lOc/kg 24.1«/kg 

9904.52.45  Valued  10«/kg  or  more  but  less 

than  20«/kg 15.9«/kg 

9904.52.46  Valued  20(/kg  or  more  but  less 

than  30«/kg 9.8«/kg 

5904.52.47  Valued  30«/kg  or  more  but  less 

than  40«/kg 5.2«/kg 

9904.52.48  Valued  40c/kg  or  more  but  less 

than  50t/kg 2.2«/kg 

9904.52.49  Valued  50«/kg  or  more No  additional  duty 

9904.52.50  If  entered  during  the  effective  period 
of  safeguards  based  upon  quantity 

announced  by  the  Secretary  of  Agriculture...    [Sec  section  0  to  this  Armex]" 

(362).      The  article   description  for   subheading  9905.00.00   is  modified  by 
deleting   "7318.16". 

(363).      Subheadings   9905.29.09,    9905.29.37,    9905.30.00,    9905.30.01,    9905.30.02, 
9905.30.03,    9905.30.05,    9905.30.06,    9905.30.07,    9905.30.10,    9905.30.15, 
9905.30.20,    9905.30.25   and  9905.40.08   are  deleted. 

(364).      The  article   description  for   subheading  9905.30.12    is  modified  by 
deleting  "3004.90.60  or". 

(365).      Effective  with  respect  to  articles   entered,    or  withdrawn  from  warehouse 
for  consumption,    on  or  after  January   1,    1994,    the   fourth  sentence   of  U.S.    note 
1   to  subchapter  VI   of  chapter  99   is  modified  by  deleting  such  sentence   and 
inserting   "Furthermore,    any  quota  quantity  provided  for  Mexico   on  goods 
described  in  this   subchapter   (except  brooms,    other  than  whiskbrooms,   wholly  or 
in  part  of  broomcorn)    shall  not  be   counted  toward  any  quota  or   tariff- rate 
quota  provided  for   such  good  elsewhere    in  the   tariff  schedule"    in  lieu   thereof. 

(366).      U.S.   note   17(a)    of  subchapter  VI  of  chapter  99   is  modified  by  deleting 
9906.17.01,    9906.17.16,    9906.18.11   and  9906 . 21 . 20"   and   inserting  "1701.11.10, 
1701.12.10,    1701.91.10,    1701.99.10,    1702.90.10  and  2106.90.44"    in   lieu  thereof. 

(367).      Subheadings   9906.29.01,    9906.29.02,    9906.29.30.    9906.29.31,    9906.30.01. 
9506.57.01,    9906.61.02.    9906.61.08,    9906.62.01,    9906.62.06,    9906.87.05, 
9906.87.06,    9906.87.07   and  9906.95.01   are   deleted. 

(360).      The  article   description  for   subheading  9906.73.02   is  modified  by 
deleting   "7312.10.50,    7312.10.60.    7312.10.70  or"   and  inserting   "7312.10.60   or" 
in  lieu   thereof. 
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3 J,  2004, 
to  apply 


subchapter  contains  tenporary  modifications  of  the  rates  of  duty  under  the  Rates  of  Duty  1  subcolumn 
:ions  of  the  tariff  schedule  established  pursuant  to  the  Uruguay  Round  Tariff  Protocol  negotiated 
auspices  of  the  General  Agreement  of  Tariffs  and  Trade  (or  its  successor  entity-  the  World  Trade 
on).  Any  article  described  in  the  provisions  of  this  subchapter  is  subject  to  duty  at  the  rate  set 
in  in  lieu  of  the  rate  provided  therefor  in  chapters  1  to  97,  inclusive.  Whenever  the  rate  in  the 
>uty  1-General  subcolijwi  for  a  provision  of  chapters  1  through  97,  inclusive,  of  the  tariff  schedule, 
:o  or  lower  than  the  rate  provided  for  a  good  described  in  a  provision  of  this  subchapter  but 

in  a  provision  of  chapters  1  through  97,  the  provision  in  this  subchapter  shall  be  deleted.  Unless 
provided,  the  provisions  and  notes  of  this  subchapter  are  effective  through  the  close  of  Decentssr 
at  the  close  of  which  date  this  subchapter  shall  be  deleted  from  the  tariff  schedule  and  shall  C2ase 
o  any  goods  entered  after  that  date.   , 


el 


For 
unif 
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(a) 
(b) 
<c) 
<d) 
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9907.29.0 


9907.29.0; 


9907. 29.  Oi 


9907.30.01 


9907.38.02 


9907.40.01 
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Chapter  99  is  modified  by  inserting  a  new  subchapter  at  the  end 
,  as  follow: 

"SUBCHAPTER  VII 

TEMPORARY  MODIFICATIONS  ESTABLISHED  PURSUANT 
TO  THE  URUGUAY  ROUND  TARIFF  PROTOCOL 


Che  purposes  of  heading  9907.56.01,  the  term  "non-woven  fiber  sheet"  means  sheet  conprising 
>nn  and  random  array  of  polyester  fibers  1.5  to  3.0  denier,  thermally  bonded  and  calendered 
:h  surface  web  having- - 

a  thickness  of  3.7  to  4.0  roils; 

o  basis  weight  of  2.5  oz.  per  sq.  yd.; 

o  machine  tensile  strength  of  30  lb  per  sq.  in.  or  greater; 

o  low  cross-direction  tensile  (approximately  1/3  of  MD  tensile  strength;  and 

a  Frazier  air  pemeability  of  1.0  to  1.5  cfm  per  sq.  it. 


a  highly 
into  3 


Mixtures  of  3-ethylbiphenyl  (m-Ethylbiphenyl) 

and  4-ethylbiphenyl  (p-Ethylbiphenyl) 

(provided  for  in  subheading  2902.90.90) Free 

1,2-Dibromo-4-(1,2-dibrorooethyl)cyclohexane 

(provided  for  in  subheading  2903.59.05) Free 

S-(4-Chloroben2yl)-N,N-diethylthiocarbamate 

(Benthiocarb)  (provided  for  in  subheading 

2930.20.10) ." [See  section   No  change 

D  to  this 
Annex] 


No  change 
No  change 

No  change 


Pour  point  depressants  and  viscosity  index 
iraprovers  (provided  for   in  subheading  3811.21 
or  38 11 . 29) 

Pentetreodide,    in  kits  (provided  for  in 
subheading  3822.00.50) 


6.5% 


Free 


No  change 


No  change 
No  change 


Plates,  sheets  and  strip  of  vulcanized  rubber 
other  than  hard  rubber,  corabinsd  with  woven 
fabrics  of  man-made  fibers,   for  use  in  the 
incnufacture  of  skirts  for  hovercraft  (provided 
for  in  subheading  4008.21) 


Free 


No  change 
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Section  A.       (continued) 
(369).      (con.): 


990JU8.01 


9907.48.02 


9907.48.03 


9907.50.01 


9907.56.01 
9907.59.01 

9907.66.01 

9907.71.01 

9907.73.01 

9907.73.02 


Base  paper  to  be  sensitized  for  use  in 
photography  (provided  for  in  subheading 
4811.31.40) 


Toilet  paper,  of  cellulose  webbing  or  webs  of 
cellulose  fibers,    in  rolls  of  a  width 
exceeding  15  cm  (provided  for   in  subheading 
4818.10);  and 

Handkerchiefs,   cleansing  or  facial   tissues  or 
towels,  all   the  foregoing  of  cellulose 
webbing  or  webs  of  cellulose  fibers,    in 
rolls  of  a  width  exceeding  15  cm  (provided 
for  in  subheading  4818.20) 


Free 


No  change 


[See  section      No  change 
D  to  this 
Annex] 


No  change 


Cards,  suitable  for  use  as,  or  in  making, 
jacqusrd  cards;  and  jacquard  cards  and 
jacquard  heads  for  power-driven  weaving 
machines,  and  parts  thereof  (all  the 
foregoing  goods  provided  for  in  subheading 
4823.30  or  4823.90.85) 


Free 


Yarns,  containing  85  percent  or  more  by  weight 

of  silk  waste,  multiple  (folded)  or  cabled 

(except  unbleached  or  bleached)  measuring  more 

than  59,627  m/kg  (provided  for  in  heading 

5005 ) '^ Free 

Nonwoven  fiber  sheet  (provided  for  in 

subheading  5603.00.90) Free 

Theatrical,  ballet,  and  operatic  scenery  and 

properties,  including  sets  (provided  for 

in  subheading  5907.00.60  or  5907.00.80)  Free 

Self-folding  telescopic  shaft  collapsible 

unbrellas  chiefly  used  as  protection  against 

rain  (provided  for  in  subheading  6601.91) Free 

Tool  blanks  and  drill  blanks,  of  industrial 

diamonds  (provided  for  in  subheading 

7116.20.50) Free 

Cable  or  inner  wire  for  caliper  and  cantilever 

brakes,  whether  or  not  cut  to  length  (provided 

for  in  subheading  7312.10.10,  7312.10.30, 

7312.10.60  or  7312.10.90) Free 

Dicycle  chains  (provided  for  in  subheading 

7315.11) Free 


^o  changi 


No  changt. 
No  change 

No  change 

No  change 

No  change 

No  change 
No  change 
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Section 


(369). 


9907.84.01 


9907,84.02 


9907.84.03 


9907.84.04 


9907.84.05 


9907.34.06 


9907.84.07 


9907.84.03 


9907.84.09 


9907.84.10 


9907.84.11 
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(continued) 


(con. ) : 

Spark- ignition  reciprocating  internal 

coafcustion  piston  engines,   of  a  cylinder 

capacity  exceeding  50  cc  but  not  exceeding 

250  cc  (provided  for  in  subheading 

8407.32.20),  to  be  installed  in  vehicles 

specially  designed  for  traveling  en  snow, 

golf  carts,  non- amphibious  all-terrain 

vehicles  and  burden  carriers  (provided  for  in 

subheading  8703.10,  8703.21  or  8704.31) Free 

Parts  of  molten-salt-cooled  acrylic  acid 

reactors  (provided  for  in  subheading 

8419.90.30  or  8419.90.50) Free 

Machinery  for  use  in  the  manufacture  of  video 

laser  discs  (provided  for   in  subheading 

8428.90) Fret 

Machines  designed  for  heat-set,  stretch 
texturing  of  continuous  man-msde  fibers 
(provided  for  in  heading  8444) Free 

Carding  machines  specially  designed  for  mcoI, 

other  than  machines  specially  designed  for  the 

manufacture  of  conted   wool  (worsted)  yarns 

(provided  for  in  subheading  8445.11) Free 

Textile  spinning  machines  specially  designed 

for  wool,  other  than  machines  specially 

deoignec!  for  the  manufacture  of  combed  wool 

(uorsted)  yarns;  textile  spinni.ig  machines 

for  man-made  fibe.'s,  such  machines  having 

Minders  Mith  variable  speeds  with  a  minimum 

take  up  speed  of  6000  meters  and  a  maximtra 

of  8000  meters  per  minute  (all  the  foregoing 

goods  provided  for  in  subheading  8445.20) Free 

Power  looms  for  weaving  fabrics  of  a  width 

not  exceeding  30  cm  (provided  for  in 

subheading  8446.10) Free 

Single-cylinder  fine-gauge  circular  knitting 
mschines  for  knitting  hosiery,  with  cylinder 
diameter  exceeding  165  inn  (provided  for  in 
subheading  8447.12.10) Free 

0,'linder,  double  cylinder  and  dial  circular 

knitting  machines,  all  the  foregoing  designed 

for  sweater  strip  or  garment  length  knitting 

(provided  for  in  subheading  8447.12.90) Free 

Hosiery  knitting  machines;  pcner  driven  flat 
knitting  machines  cvor  50.0  en  in  uidth  (ell 
the  foregoing  gocds  provided  for  in  cubhocding 
8447.20.60) Free 

Decorative  lacc-broiding  machines  using  the 
jccquard  cyston  (provided  for  in  cubhccding 
8447.90.10) Free 


Annex  (con.) 
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Section  A.   (continued) 
(369).   (con.): 


No  change 


Ho  changt 


No  change 


No  change 


No  change 


No  change 


No  change 


Ho  change 


No  change 


Ho  change 


Ho  change 


9907.84.12  Jacquard  heads  for  power-driven  weaving 
machines,  and  parts  thereof;  auxiliary 
machinery  for  use  with  decorative 
lace-braiding  machines  using  the  jacquard 
system  (all  the  foregoing  goods  provided  for 

in  subheading  8448.11  or  8448.19) Free 

9907.84.13  Parts  of  jacquard  heads  for  power  looms 

(provided  for  in  subheading  8448.49) Free 

9907.84.14  Parts  of  decorative  lace-braiding  machines 
usir^g  the  jacquard  system,  and  of  the 
auxiliary  machinery  for  use  therewith 

(provided  for  in  subheading  8448.59.50) Free 

9907.84.15  Impact  line  printers  using  band  drive 
mechanisms  and  capable  of  printing  1,300  lines 

'  or  more  per  minute  (provided  for  in 
siibheading  8471.92.52) Free 

9907.85.01  Generator  lighting  sets  for  bicycles,  and 
parts  thereof  (provided  for  in  subheading 
8512.10.20  or  8512.90.40) Free 

9907.85.02  Video  tape  recordings  of  a  width  exceeding 
6.5  nn  but  not  exceeding  16  mm,  in  cassettes 
of  United  States  origin  as  certified  by  the 
importer,  and  valued  at  not  over  S7.00  per 
prerecorded  cassette  init  (provided  for  in 
subheading  8524.23.10) Free 

9907.87.01  Frame  lugs  and  parts  thereof  (provided  for  in 
subheading  8714.91.90) Free 

9907.87.02  Click  twist  grips  for  three  speed  hubs 

(provided  for  in  subheading  8714.99.10) Free 

9907.90.01   Cameras,  for  roll  film  of  a  width  of  35  am, 
incorporating  4  fixed  lenses  which  together 
are  capable  of  producing  a  3-dimensional 
effect  (provided  for  in  subheading  9006.53) Free 

9907.95.01   Baseballs  (provided  for  in  subheading 

9506.69.20) Free 


No  change 
No  change 

No  change 

No  change 
Ho  change 


No  change 
No  change 
No  change 

No  change 
Ho  change" 
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Sectior 


(370) 
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Table  1. 


This  tabU 
free  of 
nisnbers  a 
For 
product  bv 


<*.ty 


purpos  es 


enuncrates  products  described  by  International  Non-proprietary  Nantes  (INN)  which  shall   be  entered 
under  general  note  13  to  the  tariff  schedule.     The  Chemical   Abstracts  Service  (CAS)   registry 
ijso  set  forth   in  this  table  are  included  to  assist   in  the  identification  of.  the  products  concerned, 
of  the  tariff  schedule,   any  references  to  a  product  enunerated  in  this  table  includes  such 

whatever  name  known. 
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( continued) 


The  HTS    is  modified  by  adding,    immediately  after   the   Chemical  Appendix, 
.owing  new  Pharmaceutical  Appendix: 

"PHARMACEUTICAL  APPENDIX  TO  THE  TARIFF  SCHEDULE 


INN 

ABAMECTIN 

ABANOQUIL 

ABECARNIL 

ABLUtCAST 

ABUKIDAZOLt 

ACADESINE 

ACAMPROSATlE 

ACAPRAZINE 

ACAP.BOSE 

ACEBRCCHOL 

ACEBURIC  ACID 

ACEBUTOLOL 

ACECAINIDE 

ACECARBRO  IVL 

ACECLIDINE 

ACECLOFENAC 

ACEDAPSONE 

ACEDIASULFfME  SODIUM 

ACEDOBEN 

ACEFLURANCL 

ACEFURTIAM 

ACEFYLLINE 

ACEFYLLINE 

ACEGLATONE 

ACEGLUTAHIDE 

ACEMANNAN 

ACEMETACI 

ACENEURAMiC  ACID 

ACENCCC'JfiVOL 

ACEPEi?CNE 

ACEPROKAZiNE 

acepromet;zine 
aceouincline 
ace sul fame 

ACETAMINoi^LOL 
ACETARSOL 
ACETAZOLAfjiDE 
ACETERGAMINE 
ACETIAMINE 
ACETIRC3MA1E 
ACETOHEXA* IDE 
ACETOHYDRCXAMIC  ACID 


NE 

CLOFIBROL 

PIPERA2IHE 


(»S 

Nirter 

INN 

65195-55-3 

ACETOPHENAZINE 

90402-40 -7 

ACETORPHINE 

111841-85-1 

ACETRYPTINE 

96566-25-5 

ACETYLCHOLINE  CHLORIDE 

91017-58-2 

ACETYLCYSTEINE 

2627-69-2 

ACETYLDIGITOXIN 

77337-76-9 

ACETYLLEUCINE 

55485-20-6 

ACETYLMETHADOL 

56180-94-0 

ACEVALTRATE 

514-50-1 

ACEXAMIC  ACID 

26976-72-7 

ACICLOVIR 

37517-30-9 

AC I  FRAN 

32795-44-1 

ACIPIMOX 

77-66-7 

ACITEMATE 

827-61-2 

ACITRETIN 

89796-99-6 

ACIVICIN 

77-46-3 

ACLANTATE 

127-60-6 

ACLARUBICIN 

556-08-1 

ACLATONIUM  NAPADISILATE 

8C595-73-9 

ACOCAZOLE 

10072-48-7 

ACONIAZIOE 

70788-27-1 

ACOXATRINE 

18428-63-2 

ACRIDOREX 

642-83-1 

ACRIFLAVINIUM  CHLORIDE 

2490-97-3 

ACRIHELLIN 

110042-95-0 

ACRISORCIN 

53164-05-9 

ACRIVASTINE 

'  131-48-6 

ACROCINONIDE 

152-72-7 

ACRONINE 

807-31-8 

ACTAGAROIN 

61-0C-7 

ACTAPLANIN 

13461-01-3 

.  ACTARIT 

42465-20-3 

ACTINOQUINOL 

33665-90-6 

ACTISOMIDE 

118-57-0 

ACTOOIGIN 

97-44-9 

ADAFENOXATE 

59-66-5 

AOAMEXINE 

3031-48-9 

ADAFALENE 

299-89-8 

ADAPROLOL 

2260-08-4 

ADEMETIONINE 

968-81-0 

ADENOSINE  PHOSPHATE 

546-88-3 

A0I6ENDAN 

CAS 
Ntinber 


2751- 

25333- 

3551- 

60- 

616- 

1111- 

99- 

509- 

25161- 

57- 

59277- 

72420- 

51037- 

101197- 

55079- 

42228- 

39633- 

57576- 

55077- 

79152- 

13410- 

748- 

47487- 

8063- 

67696- 

7527- 

87848- 

28971 ■ 

7008- 

37305- 

18699- 

15301- 

96914- 

36983- 

82168- 

54785- 

106685- 

101479- 

17176- 

61- 

100510- 


68-0 
77-1 
18-6 
31-1 
91-1 
39-3 
15-0 
74-0 
41-5 
08-9 
89-3 
38-3 
30-0 
99-3 
83-9 
92-2 
62-0 
44-0 
30-0 
85-5 
86-1 
44-7 
22-9 
24-9 
82-6 
91-5 
99-5 
58-6 
42-6 

75-2 
02-0 
40-3 
39-5 
69-4 
26-1 
02-3 
40-9 
70-3 
17-9 
19-8 
33-6 
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(370).   (con.): 

Table  1.  (con.) 


IWN 

ADICILLIN 

AOINOLOL 

AOINAZOLAM 

ADIPHENINE 

ADIPIOOONE 

ADITEREN 

ADIT(X>RINE 

ADOSOPINE 

ADOZELESIN 

AORAFINIL 

ADRENALONE 

AF ALANINE 

AFLOQUALONE 

AFUROLOL 

A(MN0OINE 

AKLCMIDE 

AUCEPRIL 

ALAFOSFALIN 

ALANINE 

ALAMOS I ME 

ALAPROCLATE 

ALAZANINE  TRiaOFENATE 

ALBENDAZOLE 

ALBENDAZOLE  OXIDE 

AL8IFYLLINE 

ALBUTOIN 

ALCLOFEMAC 

ALCLONETASONE 

ALCLOXA 

ALCURONIUM  CHLCKIDE 

ALOESULFONE  S(X>IUN 

ALOIOXA 

ALDOSTERONE 

ALENDRONIC  ACID 

ALENTEMOL 

ALEPRIDE 

ALESTRAMUSTINE 

ALEXIDINE 

ALEXITOL  SODIUM 

ALFACALCIDOL 

ALFADEX 

ALFADOLONE 

ALFAPROSTOL 

ALFAXALQNE 

ALFENTANIL 

ALFETAMINE 

ALFUZOSIN 

ALGELDRATE 

ALCESTONE 

ALGLIXZRASE 

ALIBENDOL 

ALICONAZOLE 

ALIFEDRINE 

ALIFLURANE 


CAS 

Nunt>er 

I  MM 

525-94-0 

ALINAOOL 

78459-19-5 

ALINEMAZIME 

37115-32-5 

ALINIDIME 

64-95-9 

ALIPAMIDE 

606-17-7 

ALIZAPKIOE 

56066-19-4 

ALLETORPHINE 

56066-63-8 

ALL06ARBITAL 

88124-26-9 

ALLOCLAMIDE 

110314-48-2 

ALLOOIPREIDE  StSIUM 

63547-13-7 

AL LOME T HAD  I  ONE 

99-45-6 

ALLOPURINOL 

2901-75-9 

ALLYLESTRENOL 

56287-74-2 

ALLYLPRODINE 

65776-67-2 

ALLYLTHIOUREA 

86696-87-9 

ALMADRATE  SULFATE 

3011-89-0 

ALMAGATE 

74258-86-9 

ALMAS I LATE 

60668-24-8 

ALMECILLIN 

56-41-7 

ALMESTROME 

5854-93-3 

ALMIMCPROFEM 

60719-82-6 

ALMITRIME 

5779-59-9 

ALMOKALANT 

54965-21-8 

ALMOXATOME 

54029-12-8 

ALONACIC 

107767-55-5 

ALOMIMIO 

830-89-7 

ALORACETAN 

22131-79-9 

ALOSETRON 

67452-97-5 

ALOVUDINE 

1317-25-5 

ALOXIPRIH 

15180-03-7 

ALOXISTATIM 

144-75-2 

ALOZAFONE 

5579-81-7 

ALPERTINE 

52-39-1 

ALPHACETYLMETHADOL 

66376-36-1 

ALPHANEPRQOIME 

112891-97-1 

ALPHAMETHADOL 

66564-15-6 

ALPHAPRQOINE 

139402-18-9 

ALP IDEM 

22573-93-9 

ALPIROPRIDE 

66813-51-2 

ALPRAFEMONE 

41294-56-8 

ALPRAZOLAM 

10016-20-3 

ALPRENOLOL 

14107-37-0 

ALPROSTADIL 

74176-31-1 

ALRESTATIN 

23930-19-0 

)U.SACTIDE 

71195-58-9 

ALTAMSERIN 

4255-23-6 

ALTAPIZONE 

81403-80-7 

ALTECONAZOLE 

1330-44-5 

ALTEPLASE 

595-77-7 

ALTIZIDE 

143003-46-7 

ALTOQUALINE 

26750-81-2 

ALTREMOGEST 

63824-12-4 

ALTRETAMINE 

78756-61-3 

ALTUMQMAB 

56689-41-9 

ALUMINIUM  CLOFIBRATE 

CAS 

Mintoer 


52742 

84 

33178- 

3184- 

59338- 

23758- 

52- 

5486- 

5965- 

526- 

315- 

432 

25384- 

109- 

60239- 

66827- 

71205- 

87- 

10448- 

39718- 

27469- 

123955- 

84145- 

105292- 

2897- 

119610- 

122852 

25526 

9014- 

88321 

65899 

27076 

17199 

468 

17199 

77 

82626 

81982 

124316 

28981 

13655 

745 

51411 

34765 

76330 

93277 

93479 

105857 

5588 

121029 

850 

645 

156586 

24818 


40-2 
96-8 
86-8 
59-6 
93-1 
80-7 
43-7 
77-1 
40-2 
35-2 
30-0 
60-0 
17-2 
57-9 
66-9 
12-1 
22-6 
09-2 
96-1 
89-3 
53-0 
10-2 
89-1 
70-4 
83-8 
26-3 
42-0 
93-6 
67-9 
09-9 
72-1 
46-6 
58-5 
5t-9 
54-1 
20-3 
01-5 
32-3 
02-5 
97-7 
•52-2 
•65-3 
•04-2 
•96-3 
71-7 
96-4 
96-0 
23-6 
16-9 
11-6 
522 
05-6 
92-4 
79-9 


1342 
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A.      (continued) 

(con.) : 
(con.) 


Sectior 

(370). 
Tablo  1. 

INN 


ALUSULF 

ALVERINE 

ALVIRCEPT  SUDOTOX 

AMAOINONE 

AMAFOLONE 

AMANOZINE 

AMANTAOINI: 

AMANTANIUi  BROMIDE 

AMANTOCILLIN 

AMBAHUSTIIIE 

AMBASILIOi: 

AMBAZONE 

AMBENONIUtI  CHLORIDE 

AMBENOXAN 

AMBICROMIl, 

AMBOMYCIN 

AMBROXOL 

AMBRUTICIII 

AMBUCAINE 

AMBUCETAM  OE 

AMBUS IDE 

AMCINAFAL 

AMCINAFIDi; 

AMCINONIDi; 

AMEBUCORT 

AMEDALIN 

AMELTOLIOi; 

AMESERGIDi; 

AMETANTROIE 

AMEZEPIMEj 

AMEZINIUM  METILSULFATE 

AMFEBUTAMWE 

AMFECLORAI. 

AMFENAC 

AMFEPENTOIiEX 

AMFEPRAMO  IE 

AMFETAMlNi; 

AMFETAMIN  1 

AMFLUTIZO.E 

AMFOMYCIN 

AMFONELIC  ACID 

AMICARBALDE 

AMICIBONE 

AMICYCLIH! 

AMIDANTEL 

AMIDAPSON^ 

AMIOEFRINk  MESIUTE 


amiflamin; 

amifloverine 

amifloxacin 

AMIFOSTINf 
AMIKACIN 
AMIKHELLI 
AMILORIDE 


IE 


Annex  (con.) 
-330- 


CAS 
Nunfcer 


INN 


61115-28-4 

AMINDOCATE 

150-59-4 

AMINEPTINE 

137487-62-8 

AMINITROZOLE 

30781-27-2 

AMINOACRIOINE 

50588-47-1 

AMINOCAPROIC  ACID 

537-17-7 

AMINOETHYL  NITRATE 

768-94-5 

AMINOGLUTETHIHIDE 

58158-77-3 

AMINOMETRAOINE 

10004-67-8 

AMINOPHENAZONE 

85754-59-2 

AMINOPHENAZONE  CYCLAMATE 

83991-25-7 

AMINOPHYLLINE 

539-21-9 

AMINOPROMAZIME 

115-79-7 

AMINOPTERIN  SODIUM 

2455-84-7 

AMINOQUINOL 

58805-38-2 

AMINOQUINURIDE 

1402-81-9 

AMINOREX 

1868^-91-5 

AMINOTHIAZOLE 

58857-02-6 

AMINOXYTRIPHENE 

119-29-9 

AMIOOARONE 

519-88-0 

AMIPERONE 

3754-19-6 

AMIPHENAZOLE 

3924-70-7 

AMIPIZONE 

7332-27-6 

AM  I  PR  I  LOSE 

51022-69-6 

AMIQUINSIN 

83625-35-8 

AMISOMETRAOINE 

22136-26-1 

AMISULPRIOE 

787-93-9 

AMITEROL 

121588-75-8 

AMITIVIR 

64862-96-0 

AMITRAZ 

60575-32-8 

AMITRIPTYLINE 

30578-37-1 

AMITRIPTYLINOXIDE 

34911-55-2 

AMIXETRINE 

5581-35-1 

AMLEXANOX 

51579-82-9 

AMLOCIPINE 

15686-27-8 

AMOBARBITAL 

90-84-6 

AMOCARZINE 

•   300-62-9 

AMOOIAOUINE 

17590-01-1 

AMOGASTRIN 

82114-19-0 

AMOLANONE 

1402-82-0 

AMONAFIDE 

15180-02-6 

AMOPROXAN 

3459-96-9 

AMOPYROOUINE 

23271-63-8 

AMOROLFINE 

5874-95-3 

AMOSCANATE 

49745-00-8 

AMOSULALOL 

3569-77-5 

AMOXAPINE 

1421-68-7 

AMOXECAINE 

77518-07-1 

AMOXICILLIN 

54063-24-0 

AMOXYDRAMINE  CAMSILATE 

86393-37-5 

AMPEROZIDE 

20537-88-6 

AMPHENIDONE 

37517-28-5 

AMPHOTALIDE 

4439-67-2 

AMPHOTERICIN  B 

2609-46-3 

AMPICILLIN 

CAS 

Nirtier 


31386- 

57574- 

140- 

90 

60 

646- 

125- 

642- 

58- 

747- 

317- 

58- 

58602- 

10023- 

3811- 

2207- 

96 

5585 

1951- 

1580 

490 

69635 

56824 

13425 

550 

71675 

54063 

111393 

33089 

50 

4317 

24622 

68302 

88150 

57 

36590 

86 

16870 

76 

69408 

22661 

550 

78613 

26328 

'  85320 

14028 

553 

26787 

15350 

75558 

134 

1673 

1397 

69 


24-0 
09-1 
40-9 
45-9 
32-2 
02-6 
84-8 
44-4 
15-1 
30-a 
34-0 
37-7 
66-7 
54-8 
56-1 
50-3 
50-4 
64-8 
25-3 
71-8 
55-1 
63-8 
20-5 
92-8 
28-7 
85-9 
25-1 
84-1 
61-1 
48-6 
14-0 
72-8 
57-8 
42-9 
43-2 
19-9 
42-0 
37-4 
65-3 
81-7 
76-3 
81-2 
35-1 
53-0 
68-9 
44-5 
65-1 
78-0 
99-9 
90-6 
37-2 
-06-9 
-89-3 
.S3-4 


/ 


Sectior  A.   (continued) 

(370).   (con.) 
Table  1.   (con.) 

INN 

AKPIROXICAM 

AMPROLIUM 

AMPYRIMINE 

AMPYZINE 

AMQUINATE 

AMR  I NONE 

AHRU6ICIN 

AMSACRINE 

AMTOLMETIN  GUACIL 

AMYLMETACRESOL 

ANAGESTONE 

ANAGRELIDE 

ANARITIDE 

ANAXIRONE 

ANAZOCINE 

ANAZOLENE  SODIUM 

ANCAROLOL 

ANCITABINE 

ANCROO 

ANDOLAST 

ANOROSTANOLONE 

ANGIOTENSINAMIDE 

ANGIOTENSIN  II 

AMIDOXIME 

ANILAMATE 

ANILERIDINE 

AN I  LOP AM 

ANIPAMIL 

ANIRACETAM 

ANIROLAC 

ANISACRIL 

ANISINDIONE 

ANISOPIROL 

ANISTREPLASE 

ANITRAZAFEN 

ANPIRTOLINE 

ANSOXETINE 

ANTAFENITE 

ANTAZOLINE 

ANTAZONITE 

ANTELMYCIN 

ANTHIOLIMINE 

ANTIENITE 

ANTRAFENINE 

ANTRAMYCIN 

APAFANT 

APALCILLIN 

APICYCLINE 

APOVINCAMINE 

APRACLONIDINE 

APRAMYCIN 

APRIKALIM 

APR  I  NO  I NE 

APROBARBITAL 
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CAS 

NuTber 

INN 

99464-64-9 

APROFENE 

121-25-5   ■ 

APROSULATE  SCDIVH 

5587-93-9 

APROTININ 

5214-29-9 

APTAZAPINE 

17230-85-2 

APTOCAINE 

60719-84-8 

ARANIDIPINE 

110267-81-7 

ARANOTIN 

51264-14-3 

ARAPROFEN 

87344-06-7 

ARBAPROSTIL 

1300-94-3 

ARBEKACIN 

2740-52-5 

ARBUTAMINE 

68475-42-3 

ARCLOFENIN 

95896-08-5 

AROACIN 

77658-97-0 

ARDEPARIN  SODIUM 

15378-99-1 

ARFALASIN 

3861-73-2 

ARFENDAZAM 

75748-50-4 

ARGATROBAN 

31698-14-3 

ARGIMESNA 

9046-56-4 

ARGININE 

132640-22-3 

ARGIPRESSIN 

521-18-6 

ARGIPRESTOCIN 

53-73-6 

ARILDONE 

4474-91-3 

ARNOLOL 

34297-34-2 

ARONIXIL 

5591-49-1 

AROTINOLOL 

144-14-9 

ARPRINOCIO 

53716-46-4 

ARPROMIDINE 

83200-10-6 

ARSANiLIC  ACID 

72432-10-1 

ARSTHINOL 

66635-85-6 

ARTEMETHER 

5129-14-6 

ARTEMISININ 

117-37-3 

ARTESUNATE 

442-03-5 

ARTICAINE 

81669-57-0 

ARTILIDE 

63119-27-7 

ASCORBIC  ACID 

98330-05-3 

ASOBAMAST 

79130-64-6 

ASOCA|U0L 

15301-45-8 

ASPARTAME 

91-75-8 

ASPARTIC  ACID 

25422-75-7 

ASPARTOCIN 

1402-84-2 

ASPOXICILLIN 

305-97-5 

ASTEMIZOLE 

5029-05-0 

ASTROMICIN 

55300-29-3 

ATAMESTANE 

4803-27-4 

ATAPROST 

105219-56-5 

ATENOLOL 

63469-19-2 

ATEVIRDINE 

15599-51-6 

ATIPAMEZOLE 

4880-92-6 

AT  I  PROS  IN 

66711-21-5 

ATOLIDE 

37321-09-8 

ATOSIBAN 

92569-65-8 

ATOVAGUONE 

37640-71-4 

ATRACURIUM  BESILATE 

77-02-1 

ATRIMUSTINE 

CAS 

NLTtoer 


3563- 

123072- 
9004- 
71576- 
19281- 
86780- 
19885- 
15250- 
55028- 
51025- 

128470- 
87C71 

9041- 

60173- 

37669- 

74863- 

106854- 

74- 

113- 

113- 

56219 

87129- 

86627 

68377 

55779 

106669 

98 

119 

71963 

63968 

88A95 

23964 

133267 

50 

104777 

77400 

22839 

56 

4117 

63358 

68844 

55779 

96301 

83997 

29122 

136816 

104054 

89303 

16231 

90779 

95233 

64228 

75219 


01-7 

45-7 
04-0 
40-4 
29-9 
90-7 
51-9 
13-2 
70-1 
85-5 
16-6 
16-7 

08-1 
73-1 
57-1 
84-6 
46-0 
79-3 
79-1 
80-4 
57-9 
71-3 
15-8 
92-4 
•18-5 
•71-0 
•50-0 
•96-0 
•77-4 
•64-9 
•63-0 
•58-1 
■19-3 


81-7 
03-9 
65-8 
47-0 
84-8 
65-1 
49-6 
77-9 
06-1 
34-7 
19-7 
68-7 
75-6 
27-5 
63-9 
75-7 
69-4 
18-4 
81-5 
■46-4 


1344        Federal  Register  /  Vol.  60,  No.  2  /  Wednesday,  January  4,  1995  /  Presidential  Documents 


Federal  Register  /  Vol.  60.  No.  2  /  Wednesday.  January  4.  1995  /  Presidentiai  Documents 


1345 


Section  A.       (continued) 

(370).       (con.): 
Table  1.     (con.) 


IMM 

ATRINOSITOl 

ATROHEPINE 

ATROPINE  WTHONITRATE 

ATROPINE  Of IDE 

AURANOFIN 

AUROTHIOGLtCANIDE 

AVICATONIN 

AVILAHYCIM 

AVIZAFONE 

AVOBENZONE 

AVOPARCIN 

AVRIDINE 

AXAMOZIOE 

AZABON 

AZABUPERONI 

AZACITIDINI 

AZACLORZni 

AZACONA20L( 

AZACOSTEROI 

AZACYCLONOI 

AZAFTOZINE 

AZALOMYCIM 

AZALOXAN 

AZAMETHONIIJM  BROMIDE 

AZAMULIN 

AZANATOR 

AZANIOAZOLl 

AZAPERONE 

AZAPROCIN 

AZAPROPAZOiE 

AZAQUINZOLi: 

AZARIBINE 

AZASERINE 

AZASETRON 

AZASPIsrUH  CHLORIDE 

AZASTENE 

AZATADINE 

AZATEPA 

AZATHIOPRlllE 

AZELAIC  AC  0 

AZELASTINE 

AZELNIDIPlilE 

AZEPEXOLE 

AZEPINDOLE 

AZETIRELIN 

AZIDAMFENI :0L 

AZIDOCRLI 

AZIMEXON 

AZINTAMIDE 

AZIPRAHINE 

AZITHROMYCIJ 

AZLOCILLIN 

AZOLIMINE 

AZOSEMIDE 


Annex  (con.) 
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CAS 

Number 

INN 

28M1-62-5 

AZOTOMYCIN 

428-07-9 

AZTREONAM 

52-88-0 

AZUMOLENE 

U38-22-6 

BACAMPICILLIN 

34031-32-8 

BACITRACIN 

16925-51-2 

BACLOFEN 

103451-84-9 

BACMECILLINAM 

11051-71-1 

BAKEPROFEN 

65617-86-9 

BALSALAZIDE 

70356-09-1 

BAMALUZOLE 

37332-99-3 

BAM6ERMYCIN 

35607-20-6 

BAM6UTER0L 

85076-06-8 

BAMETHAN 

1150-20-5 

BAHIFYLLINE 

2856-81-7 

BAMIPINE 

320-67-2 

BAMNIDAZOLE 

49864-70-2 

BAQUILOPRIM 

60207-31-0 

BARSEXACLONE 

313-05-3 

BARBITAL 

115-46-8 

BARBITAL  SCO  I UN 

54063-26-2 

BARHASTINE 

54182-65-9 

BARNIDIPINE 

72822-56-1 

BAftUCAINIDE 

306-53-6 

BATANOPRIDE 

76530-44-4 

BATEBULAST 

37855-92-8 

BATELAPINE 

62973-76-6 

BATILOL 

1649-18-9 

BATOPRAZINE 

448-34-0 

BATROXOBIN 

13539-59-8 

BAXITOZINE 

5234-86-6 

BAZINAPRINE 

2169-64-4 

BECANTONE 

115-02-6 

BECIPARCU 

123040-69-7 

BECLAMIDE 

34959-30-3 

BECLICOKAZOLE 

13074-00-5 

BECLOBRATE 

3964-81-6 

.  BECLOMETASONE 

125-45-1 

BECLOTIAMINE 

446-86-6 

BEFIPERIDE 

123-99-9 

BEFLOXATONE 

58581-89-8 

BEFUNOLOL 

123524-52-7 

BEFURALINE 

36067-73-9 

BEKANAMYCIH 

26304-61-0 

6ELARIZINE 

95729-65-0 

BELFOSOIL 

13838-08-9 

BELOXAMIDE 

17243-38-8 

BEHARINONE 

64118-86-1 

BEMEGRIDE 

1830-32-6 

BEMESETRON 

58503-82-5 

BEMETIZIDE 

83905-01-5 

BEMITRAOINE 

37091-66-0 

BEMORAOAN 

40828-45-3 

BENACTYZINE 

27589-33-9 

6ENAFENTRINE 

CAS 
Nurtoer 


7644- 

78110- 

64748- 

50972- 

1405- 

1134- 

50846- 

117819- 

80573- 

87034- 

11015- 

81732- 

3703- 

2016- 

4945 

31478 

102280- 

4388 

57- 

144- 

99156- 

104713- 

79784 

102670- 

81907- 

95634 

544- 

105685' 

9039- 

84386 

94011 

15351 

130782 

501 

112893 

55937 

4419 

13471 

100927 

134564 

39552 

41717 

4696 

52395 

103486 

15256 

92210 

64 

40796 

1824 

88133 

112018 

302 

35135 


67-9 
38-0 
79-4 
17-3 
87-4 
47-0 
45-2 
25-7 
04-2 
87-5 
37-5 
65-2 
79-5 
63-9 
47-5 
45-2 
35-3 
82-3 
44-3 
02-5 
66-8 
75-9 
22-8 
46-2 
78-0 
82-5 
62-7 
11-8 
61-6 
11-8 
82-2 
04-9 
54-6 
68-8 
26-2 
99-0 
39-0 
78-8 
•14-8 
82-2 
•01-7 
-30-0 
-76-8 
99-0 
79-9 
-58-3 
43-0 
65-3 
97-2 
52-8 
-11 
-01 
-40 
-01 
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Section  A.   (continued) 
(370).   (con.): 
Table  1.  (con.) 


CAS 

CAS 

INN 

Nun-Jser 

INN 

Niirber 

BENAPRIZINE 

22487-42-9 

BENZIODARONE 

68-90-6 

BENAXIBINE 

27661-27-4 

BENZMALECENE 

148-07-2 

BENAZEPRIL 

86541-75-5 

BENZNIDAZOLE 

22994-85-0 

BENAZEPRILAT 

86541-78-8 

8ENZ0BARBITAL 

744-80-9 

BENCIANOL 

85443-48-7 

BENZOCAINE 

94-09-7 

BENCISTEINE 

42253-72-1 

BENZOCLIDINE 

16852-81-6 

BENCLONIDINE 

57647-79-7 

8ENZ0CTAMINE 

17243-39-9 

BENCYCLANE 

2179-37-5 

6ENZ0DEPA 

1980-45-6 

BENOACALOL 

81703-42-6 

BENZOOOOECINIUM  CHLORIDE 

139-07-1 

BENDAMUSTINE 

16S06-27-7 

BENZONATATE 

104-31-4 

BENOAZAC 

20187-55-7 

BENZOPYRRONIUM  BROMIDE 

13696-15-6 

BENDAZOL 

621-72-7 

BENZOTRIPT 

39544-74-6 

BENDERIZINE 

59752-23-7 

BENZOXIOUINE 

86-75-9 

BENDROFLUHETHIAZIOE 

73-48-3 

8ENZ0X0NIUM  CHLORIDE 

19379-90-9 

BENETKAMINE  PENICILLIN 

751-84-8 

BENZPIPERYLONE 

53-89-4 

BENEXATE 

78718-52-2 

BENZPYRINIUM  BROMIDE 

587-46-2 

BEN FLUOR EX 

23602-78-0 

BENZOUERCIN 

13157-90-9 

BENFOSFORMIN 

52658-53-4 

BENZCUINAMIDE 

63-12-7 

BENFOTIAMINE 

22457-89-2 

BENZTHIAZIDE 

91-33-8 

BENFUROOIL  HENISUCCIKATE 

3447-95-8 

BENZYDAMINE 

642-72-8 

BENHEPAZONE 

363-13-3 

BENZYL  ALCOHOL 

100-51-6 

BENIDIPINE 

105979-17-7 

BENZYLPENICILLIM 

61-33-6 

BENHOXIN 

7654-03-7 

BENZYLSULFAMIDE 

104-22-3 

BEMOLIZIME 

61864-30-0 

BEPAFANT 

114776-28-2 

BENORILATE 

5003-48-5 

BEPERIDIUM  IODIDE 

86434-57-3 

BENORTERONE 

3570-10-3 

BEPHENIUM  HYDROXrNA;>MTHOATE 

3818-50-6 

BENOXAFOS 

16759-59-4 

BEPIASTINE 

10189-94-3 

BENOXAPROFEN 

51234-28-7 

6EPRI0IL 

64706-54-3 

EEKPENOLISIM 

61990-92-9 

BERAPROST 

88430-50-6 

BENPERIDOL 

2062-84-2 

BEREFRINE 

105567-83-7 

BENPROPERINE 

2156-27-6 

6ERLAFEN0NE 

18965-97-4 

BENRIXATE 

24671-26-9 

BERMOPROFEN 

72619-34-2 

BENSALAN 

15686-76-7 

BERTOSAMIL 

126fi?,5-36-3 

BENSERAZIDE 

322-35-0 

BERYTHROMYCm 

527-75-3 

BENSULDAZIC  AC 10 

1219-77-8 

BESIGOMSIN 

58546-54-6 

BENTAZEPAM 

29462-18-8 

BESULPAMIDE 

.90992-25-9 

BENTEMAZOLE 

.     63927-95-7 
(                 299-88-7 

BESUNIOE 

36148-38-6 

BENTIAHINE 

BETACAROTENE 

7235-40-7 

BENTIPZMINE 

17692-23-8 

8EIACETYLMETHA00L 

17199-59-6 

BENTIROMIDE 

37106-97-1 

8ETADEX 

7585-39-9 

BENURESTAT 

38274-54-3 

BETAHISTINE 

5638-76-6 

BENZALKONIUM  CHLORIDE 

8001-54-5 

BE TAME PROD  I NE 

468-50-8 

BENZAPRINOXIOE 

52758-02-8 

BETAMETHADOL 

17199-55-2 

BENZARONE 

1477-19-6 

BETAMETHASONE 

378-44-9 

BENZATHINE  BENZYLPENICILLIN 

1538-09-6 

BETAMETHASONE  ACIBUTATE 

5534-05-4 

BENZATROPINE 

86-13-5 

BETAMICIN 

36889-15-3 

BENZBROMARONE 

3562-84-3 

BETAHIPRON 

3440-28-6 

BENZESTROL 

85-95-0 

BETANIDINE 

55-73-2 

BENZETHIDINE 

3691-78-9 

BETAPRQOINE 

468-59-7 

BENZETHONIUM  CHLORIDE 

121-54-0 

BETAXOLOL 

63659-18-7 

BENZETIHIDE 

119391-55-8 

BETAZOLE 

105-20-4 

SENZFETAMINE 

156-08-1 

BETIATIDE 

103725-47-9 

BENZILONIUM  BROMIDE 

1050-48-2 

BETOXYCAINE 

3818-62-0 

BENZINDOPYRINE 

16571-59-8 

BEVA.NTOLOL 

59170-??  9 
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A.      (continued) 
(con. ) : 

(con.) 


Sectioi 
(370). 

Table  1. 
INN 


BEVONIUM  KTILSULFATE 

BEZAFIBRATE 

BEZITRAMI  )E 

BIALAMICO. 

BIAPENEM 

OIBENZONIUM  BROMIDE 

BIBROCATHDL 

BICIFAOIN: 

BICIROMAB 

BICLXIL 

BICLOFIBRlkTE 

BICLOTYMO. 

BICOZAMYCIN 

BIOIMAZIUt  IODIDE 

BIDISOMID: 

BIETAMIVEilNE 

BIETASERPINE 

BIFEMELANI 

BIFEPRAXIpE 

BIFEPROFEk* 

BIFLURANO. 

BIFONAZOL: 

BIMAKALIH 

BINDARIT 

BINEDALINE 

BINFLOXACIN 

BINIFIBRATE 

BINIRAMYCIN 

BINIZOLASr 

BIKOSPIRCiJE 

BIORESMETHRIM 

BIOTIN 

BIPENAMOL 

BIPERIDEN 

BIPHASIC 

BIRIPEKui^ 

BISACOOYL 

BISANTREKE 

BISARAMU 

BISBEN0A2CLE 

BISBENTI/iKINE 

6ISFENAZCME 

BISFENTIDINE 

BISOBRIH 

BISOPROLCL 

BISORCIC 

BISOXATIH 

BifHIONOL 

BITHIONOL OXIDE 

B!TIPAZO^E 

BITOLTERCL 

8IT0SCAN/TE 

BIZELESII 

BLEOMYCII 


INSULIN  INJECTION 


CAS 

Nirfcer 

5205-82-3 

41859-67-0 

15301-48-1 

493-75-4 

120410-24-4 

15585-70-3 

6915-57-7 

71195-57-8 


85125- 

54063- 

15686 

38129- 

21817- 

116078- 

479- 

53- 

90293- 

70976- 

108210- 

34633- 

60628- 

117545- 

130641- 

60662- 

108437 

69047- 

11056- 

86662- 

102908- 

28434 

58 

79467 

514' 

8063 

41510 

603 

78186 

89194 

32195 

2667 

55837 

96153 

22407 

66722 

39825 

17692 

97 

844 

13456 

30392 

4044 

129655 

11056 


49-1 

27-3 

33-6 

37-2 

73-2 

65-0 

81-2 

18-9 

01-9 

76-0 

73-7 

34-6 

96-8 

11-6 

38-2 

16-0 

28-1 

39-8 

11-4 

54-6 

59-8 

■01-7 

85-5 

22-4 

65-8 

29-4 

23-0 

•50-9 

34-2 

77-4 

•33-8 

•89-2 

■24-6 

■56-9 

•74-5 

-44-9 

-23-5 

-24-9 

-18-7 

-26-8 

08-1 

-40-6 

-65-9 

-21-6 

-06-7 


INN 

BLUENSOHYCIN 

BOFUMVJSTINE 

BOLANDIOL 

BOLASTERONE 

BOLAZINE 

BOLDENONE 

BOLENOL 

BOLMANTALATE 

BOMETOLOL 

BOPINDOLOL 

BORNAPRINE 

60RNAPR0L0L 

BORNELONE 

BOTIACRINE 

BOXIDINE 

BRALLOBA.RBITAL 

BRAZERGOLINE 

6REF0NAL0L 

BREHAZOCINE 

BREQUINAR 

BRETAZENIL 

BRETYLIUM  TOSILATE 

BRIFENTANIL 

BRIMONIDINE 

BRINASE 

BRINAZARONE 

BRINDOXIME 

BRIVUOINE 

BROBACTAM 

BROCLEPRIDE 

BROCRESINE 

6R0CRINAT 

BRCX)IMOPRIM 

BROFAROMINE 

BROFEZIL 

BROFOXINE 

BROLACONAZOLE 

BROLAHFETAHINE 

BROMACRYLIDE 

6R0HAD0LINE 

BROHAMIOE 

BROHAZEPAM 

BROMAZINE 

BROHCHLORENONE 

BROHEBRIC  AGIO 

BROMELAINS 

EROMERGURICE 

BRCHETENAMINE 

BROMFENAC 

BROMHEXIKE 

BROMINDIONE 

BROMISOVAL 

BROMOCRIPTINE 

BROMOCYCLEN 


CAS 
Nuntoer 


11011- 
55102- 
19793- 
1605- 
4267 
846 
16915 
1491 
65008- 
62658 
20448 
66451- 
2226- 
4774- 
10355- 
561- 
60019- 
104051- 
71990- 
96187 
84379 
61 
101345 
59803 
9000 
89622 
55837 
69304 
26631 
71195 
555 
72481 
56518 
63638 
17969 
21440 
108894 
64638 
4213 
67579 
332 
1812 
118 
5579 
5711 
9001 
83455 
15585 
91714 
3572 
1146 
496 
25614 
1715 


72-6 
44-8 
20-5 
89-6 
81-6 
48-0 
78-9 
81-2 
93-7 
63-3 
86-6 
06-7 
11-1 
53-2 
14-3 
86-4 
20-7 
20-9 
00-6 
53-0 
13-5 
75-6 
71-5 
98-4 
99-1 
90-2 
17-7 
47-8 
90-3 
56-7 
65-7 
99-3 
41-3 
91-5 
45-8 
97-1 
40-2 
07-9 
51-8 
24-2 
69-4 
30-2 
23-0 
85-1 
40-0 
00-7 
48-5 
•71-4 
94-2 
-43-8 
-98-1 
-67-3 
03-3 
40-8 


Section  A.      (continued) 
(370).      (con.): 

Tabic  1.     (con.) 

INN 

BROMOFENOFOS 

BROMOFOS 

BROMOPRIDE 

BROHOXANIDE 

BROMPERIDOL 

BROHPHENIRANINE 

BRONOPOL 

BROPARESTROL 

BROPERAMOLE 

BROPIRIMINE 

BROOUINALDOL 

BROSOTAMIOE 

BROSUXIMIDE 

BROTIANIDE 

BROTIZOLAM 

BROVANEXINE 

BROVINCAMINE 

BftOXALDINE 

BROXATEROL 

BROXITALAMIC  ACID 

BROXURIOINE 

BROXYQU INCLINE 

BUCAINIOe 

BUCETIN 

8UCICL0VIR 

BUCILLAMINE 

BUCINOOLOL 

BUCLAOESINE 

BUCLIZINE 

BUCLOSAMIDE 

BUCLOXIC  ACID 

BUCOLOME 

BUCRICAINE 

BUCRILATE 

BUCROMARONE 

BUCUHOLOL 

BUDESONIDE 

BUDIPINE 

BUDOT I TANE 

BUDRALAZINE 

BUFENADRINE 

BUFENIOOE 

BUFETOLOL 

BUFEXAMAC 

BUFEZOLAC 

BUFLOMEDIL 

BUFOGENIN 

BUFORMIN 

6UFR0LIN 

8UFURAL0L 

BUMADIZONE 

BUMECAINE 

BUMEPIDIL 

BUMETANIDE 


CAS 

Nunber 

INN 

21466-07-9 

BUHETRIZOlE 

2104-96-3 

8UNAFTINE 

4093-35-0 

MMAMIDINE 

41113-86-4 

8UNAM1Q0YL 

10457-90-6 

BUNAPROLAST 

86-22-6 

BUNAZOSIN 

52-51-7 

BUNITROLOL 

479-68-5 

BUNOLOL 

33144-79-5 

6UPARVA0U0NE 

56741-95-8 

BUPHENINE 

15599-52-7 

8UPICOMI0E 

40912-73-0 

SUP  I  VAC  A I NE 

22855-57-8 

BUPRANOLOL 

23233-88-7 

BUPRENORPHIME 

57801-81-7 

BUOUINERAN 

54340-61-3 

BOOUINGLATE 

57475-17-9 

BUOUITERINE 

3684-46-6 

BU9AMATE 

76596-57-1 

BUROOILINE 

86216-41-3 

BUSERELIN 

59-14-3 

BUSPIRONE 

521-74-4 

BUSULFAN 

51481-62-0 

BUTACAINE 

1083-57-4 

8UTACLAM0L 

86304-28-1 

BUTAOIAZAMIOE 

65002-17-7 

8UTAF0SFAN 

71119-11-4 

8UTALAMINE 

362-74-3 

BUTALBITAL 

82-95-1 

8UTAMIRATE 

575-74-4 

8UTAMIS0LE 

32808-51-8 

BUTAMOXANE 

841-73-6 

BUTANILICAIHE 

316-15-4 

8UTANIXIM 

1069-55-2 

BUTANSERIN 

78371-66-1 

BUTANTRONE 

58409-59-9 

BUTAPERAZINE 

51333-22-3 

BUTAPROST 

57982-78-2 

BUTAVERINE 

85969-07-9 

BUTAXAMINE 

36798-79-5 

BUTEDRONIC  ACIO 

604-74-0 

BUTENAFINE 

22103-14-6 

BUTERIZINE 

53684-49-4 

BUTETAMATE 

2438-72-4 

BUTHALITAL  SODW 

50270-32-1 

BUTIBUFEN 

55837-25-7 

BUTIDRINE 

465-39-4 

BUTIKACIN 

692-13-7 

BUTILFENIN 

54867-56-0 

BUTINAZOCINE 

54340-62-4 

8UTIN0LINE 

3583-64-0 

BUTIROSIN 

30103-44-7 

BUT  IX I  RATE 

62052-97-5 

BUTIXOCORT 

28395-03-1 

6UTIZIDE 

Nurber 


3896- 
32421- 

3748- 

1233- 
99107- 
80755- 
34915- 
27591- 
88426- 
U7- 
22632- 

2180- 
14556- 
52485- 
59184- 

5486- 
76536- 

4663- 
36121- 
57982- 
36505- 
55- 
149- 
51152- 

7007- 
17316- 
22131- 
77- 
18109- 
54400- 

4U2- 

3785- 
55285- 
B7051- 
75464 
653 
69648 
55837 

2922 
51395- 
101828- 
68741- 
14007^ 
510- 
55837 

7433- 
59733- 
66292- 
9382V 
968- 
12772- 
19992 
120815- 

2043- 


11-5 
46-B 
77-4 
53-0 
52-5 


-7 
-9 
■1 
-9 
•6 
-0 
-9 
-8 


51- 

68- 

01- 

33- 

41- 

06- 

92- 

46- 

79-7 

78-0 

03-3 

74-8 

83-6 

13-8 

77-1 

84-7 

98-1 

16-6 

91-1 

88-7 

67-5 

35-7 

26-9 

80-3 

59-8 

60-8 

21-5 

35-3 

46-5 

11-8 

03-2 

38-0 

14-4 

20-5 

42-7 

21-1 

18-4 

64-8 

90-7 

18-8 

10-5 

86-7 

52-2 

75-1 

63-8 

35-9 

80-4 

74-9 

38-1 


1348 


Federal  Register  /  Vol.  60,  No.  2  /  Wednesday,  January  4,  1995  /  Presidential  Documents 


Federal  Register  /  Vol.  60,  No.  2  /  Wednesday.  January  4,  1995  /  Presidential  Documents        1349 


A.      (coticinued) 
(con. ) : 

(con.) 


Sectic(n 
(370) 

Table  1 
INN 


BUTOBENDINE 
BUTOCONA  !OLE 
BUTOCROL  )L 
BUTOCTAM  IDE 
BUTOFILo|.OL 

butonate 
butop amine 
butopipr|ne 
butoproz|ne 

BUTOPYRAflMONIUM  IX IDE 

BUTORPHAtlOL 

BUTOXYLATE 

BUTRIPTYtlNE 

BUTROPIUM  BROMIDE 

BUTYNAMIME 

buzepideImetiooide 
cabastine 

CABERGOLtNE 
CACTINOMYCIN 
CAORALAZ  :NE 
CAFAMINO. 
CAFEDRINI: 
CALCIFEO  OL 
CALCIPOTUIOL 
CALCITON  N 
CALCITON  N,  BOVINE 
CALCITON  N,  CHICKEN 
CALCITONIN,  EEL 
CALCITON  N,  HUMAN 
CALCITON  N,  PORCINE 
CALCITONIN,  RAT 

CALCITON  :n.  salmon 

CALCITRI  )L 

CALCIUM  lENZAMIDOSALlCYLATE 

CALCIUM  :arbimide 
CALCIUM  :lofibrate 

CALCIUM  DOBESILATE 
CALCIUM  "OLINATE 

CALCIUM  i;lubionate 
CALCIUM  i;lucoheptona:e  . 

CALCIUM  .EVOFOLINATE 

CALCIUM  'ANTOTHENATE 

CALCIUM  IACCHARATE 

CALCIUM  iOOIUM  FERRICLATE 

CALCIUM   RISOOIUM  PENTETATE 

CALDIAMIIIE 

CALTERIDDL 

CALUSTERDNE 

CAMAZEPA^I 

CAMBENOA^OLE 

camiglib6se 
camiveri  ie 
camonagrel 
camostat 


Annex  (con.) 
-336- 


CAS 

Murnber 


55769 
U872 
55165 
32838 
64552 
126 
66734 
55837 
62228 
7077 
42408 
15302 
35941 
29025 
3735 
15351 
79449 
81409 
8052 
64241 
30924 
58166 
19356 

112828 

9007 

26112 

100016 

57014 

21215 

12321 

11118 

47931 

32222 

528 

156 

39087 

20123 

1492 

12569 

17140 

80433 

137 

5793 

34150 

12111 

128326 

132722 
17021 
36104 
26097 

127214 
54063 

105920 
59721 


65-8 

76-0 

22- 

26- 

17- 

22- 

12- 

15- 

20- 

30- 

82- 

05- 

65- 

14- 

65-7 

05-0 

98-2 

90-7 

16-2 


-5 
-9 
-6 
-7 
■1 
■5 
■0 
-7 
-2 
-3 
-2 
-7 


34- 
31- 
83 
17- 
00- 
12 


-29-8 
-62-4 
-02-5 


-3 

-7 
-5 
■1 
-3 
■1 


62- 

44- 

25- 

85- 

06- 

96- 

62-7 

48-4 

80-2 

18-8 

38-9 

60- 

71- 

08- 

88- 

62-4 

24-9 

81-8 

73-7 

26-0 

80-0 

■80-3 

23-7 

28-4 

77-2 

28-7 


INN 

CAMPHOTAHIDE 

CAMYLOFIM 

CAN  B  I  SOL 

CANDICIDIN 

CANDOXATRIL 

CANDOXATRILAT 

CANNABINOL 

CANRENOIC  ACID 

CANRENONE 

CAPOBENIC  ACID 

CAPREOMYCIN 

CAPROXAMINE 

CAPTAMINE 

CAPTOOIAME 

CAPTOPRIL 

CAPURIDE 

CARACEMIOE 

CARAMIPHEN 

CARAZOLOL 

CARBACHOL 

CARBAOOX 

CARBALDRATE 

CARBAMAZEPINE 

CARBANTEL 

CARBARIL 

CARBARSONE 

CARBASALATE  CALCIUM 

CARBAZERAN 

CARBAZOCHROME 

CARBAZOCHROME  SALICYLATE 

CARBAZOCHROME  SODIUM  SULPHONATE 

CARBAZOCINE 

CARBENICILLIN 

CARBENOXCLONE 

CARBENZIDE 

CARBETIMER 

CARBETOCIN 

CARBIOOPA 

CARBIFENE 

CARBIMAZOLE 

CARBINOXAMINE 

CARBOCISTEINE 

CARBOCLORAL 

CARBOCROMEN 

CARBOFENOTION 

CARBOMER 

CAR80MYCIN 

CARBOPLATIN 

CARBOPROST 

CARBOQUONE 

CAR8R0MAL 

CARBUBAR8 

CARBURAZEPAM 

CARBUT AMIDE 


CAS 

Nunber 


4876- 

54- 

56689- 

1403- 

123122- 

123122- 

521- 

4138- 

976- 

J1434- 

11003- 

53078- 

108- 

486- 

62571- 

5579- 

81424- 

77- 

57775- 

51- 

6804- 

41342- 

298- 

22790- 

63- 

121- 

5749- 

70724- 

69- 

13051- 

51460- 

15686- 

4697- 

5697- 

3240- 

82230- 

37025- 

28860- 

15687- 

22232- 

486- 

638- 

541- 

804- 

786- 

54182- 

4564- 

41575- 

35700- 

24279- 

77- 

960- 

59009- 

339- 


45-3 

30-8 

43-1 

17-4 

55-4 

54-3 

35-7 

96-9 

71-6 

91-3 

38-6 

44-7 

02-1 

17-9 

86-2 

13-5 

67-1 

22-5 

29-8 

83-2 

07-5 

54-5 

46-4 

84-7 

25-2 

59-5 

67-7 

25-3 

81-8 

01-9 

26-5 

38-1 

36-3 

56-3 

20-8 

03-3 

55-1 

95-9 

16-8 

54-8 

16-8 

23-3 

79-7 

10-4 

19-6 

57-9 

87-8 

94-4 

23-3 

91 

65 

05 

93 

43 


Section  A.   (continued) 

(370).   (con.): 
Table  1.  (con.) 

INN 

CARBUTEROL 

CARCAINIUM  CHLORIDE 

CAREBASTINE 

CARFECILLIN       , 

CARFENAZINE 

CARFENTANIL 

CAR F I  HATE 

CARGUTOCIN 

CARINDACILLIN 

CARISOPROOOL 

CARMANTADINE 

CARHELLOSE 

CARMETIZIOE 

CARMOFUR 

CARMOXIROLE 

CARMUSTINE 

CARNIDAZOLE 

CARNITINE 

CAROCAINIDE 

CAROVERINE 

CAROXAZONE 

CARPER ID  I NE 

CARPER I TIDE 

CARPERONE 

CARPINDOLOL 

CARP I  PRAM I NE 

CARPRAZIDIL 

CARPROFEN 

CARPRONIUM  CHLORIDE 

CARSALAM 

CARSATRIN 

CARTAZOLATE 

CARTEOLOL 

CARUBICIN 

CARUMONAM 

CARVED  I LOL 

CARVOTROLINE 

CARZELESIN 

CARZENIDE 

CASOKEFAMIDE 

CATHINE 

CAT HI  NONE 

CEBARACETAM 

CEDEFINGOL 

CEFACETRILE 

CEFACLOR 

CEFADROXIL 

CEFALEXIN 

CEFALOGLYCIN 

CEFALONIUM 

CEFALORAM 

CEFALORIDINE 

CEFALOTIN 

CEFAMANDOLE 


Annex  (con.) 
-337- 


CAS 

Nunber 

INN 

34866-47-2 

CEFAPAROLE 

1042-42-8 

CEFAPIRIN 

90729-42-3 

CEFATRIZINE 

27025-49-6 

CEFAZAFLUR 

2622-30-2 

CEFAZEDONE 

59708-52-0 

CEFAZOLIN 

3567-38-2 

CEFBUPERAZONE 

33605-67-3 

CEFCANEL 

35531-88-5 

CEFCANEL  DALOXATE 

78-44-4 

CEFCAPENE 

38081-67-3 

CEFCLIDIN 

9000-11-7 

CEFDALOXIME 

42583-55-1 

CEFDINIR 

61422-45-5 

CEFOITOREN 

98323-83-2 

CEFEDROLOR 

154-93-8 

CEFEMPIDONE 

42116-76-7 

CEFEPIME 

461-06-3 

CEFETAMET 

66203-00-7 

CEFETECOL 

23465-76-1 

CEFETRIZOLE 

18464-39-6 

CEFIVITRIL 

7528-13-4 

CEFIXIME 

89213-87-6 

CEFMENOXIME 

20977-50-8 

CEFMEPIDIUM  CHLORIDE 

39731-05-0 

CEFMETAZOLE 

5942-95-0 

CEFMINOX 

68020-77-9 

CEFOOIZIME 

53716-49-7 

CEFONICID 

13254-33-6 

CEFOPERAZONE 

2037-95-8 

CEFORANIDE 

125363-87-3 

CEFOTAXIME 

34966-41-1 

CEFOTETAN 

51781-06-7 

CEFOTIAM 

50935-04-1 

CEFOXAZOLE 

87638-04-8 

CEFOXITIN 

72956-09-3 

CEFOZOPRAN 

107266-08-0 

CEFPIMIZOLE 

119813-10-4 

CEFPIRAMIDE 

138-41-0 

CEFPIROME 

98815-38-4 

CEFPOOOXIME 

492-39-7 

CEFPROZIL 

ZJ031-15-7 

CEFOUINOME 

113957-09-8 

CEFRADINE 

35301-24-7 

CEFROTIL 

10206-21-0 

CEFROXAOINE 

53994-73-3 

CEFSULOOIN 

50370-12-2 

CEFSUMIDE 

15686-71-2 

CEFTAZIDIME 

3577-01-3 

CEFTERAM 

5575-21-3 

CEFTEZOLE 

859-07-4 

CEFTIBUTEN 

50-59-9 

CEFTIOFUR 

153-61-7 

CEFTIOLENE 

34444-01-4 

CEFTIOXIDE 

CAS 

Ninber 


51627- 

21593 

51627 

58665- 

56187 

25953 

76610 

41952 

97275 

135889 

105239 
80195 
91832 

104145- 
57847- 

103238- 
88040- 
65052- 

117211- 
65307- 
66474- 
79350- 
65085- 

107452- 
56796 
75481- 
69739 
61270 
62893 
60925 
63527 
69712 
61622 
36920 
35607 

113359 
84880 
70797 
84957 
80210 
92665 
84957 
38821 
52231 
51762 
62587 
54818 
72558 
82547 
26973 
97519 
80370 
77360 
71048 


20— 
23-7 
14-6 
96-6 
47-4 
19-9 
84-9 
52-7 
40-6 
00-8 
91-6 
36-4 
40-5 
95-1 
69-5 
57-9 
23-7 
63-3 
03-7 
12-2 
36-0 
37-1 
01-0 
79-9 
20-4 
73-1 
16-8 
58-4 
19-0 
61-3 
52-6 
56-7 
34-2 
•48-6 
-66-0 
04-9 
03-5 
-11-4 
-29-9 
62-4 
29-7 
30-2 
53-3 
20-6 
05-1 
73-9 
-11-0 
-82-8 
58-8 
24-0 
39-6 
-57-6 
-52-2 
88-9 
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io|i  A.       (continued) 

(con. ) : 
(con.) 


Sect 

(370). 
Table  1. 

INN 

ceftizoxiHe 

CEFTRIAXCk^E 

CEFURACEIINE 

CEFUROXI>iE 

CEFUZOMM 

CELIPROLOL 

CELLABURJITE 

CELLACEF^TE 

CELUCLOR^L 

CERICLAMINE 

CERCNAPRIL 

CERULETlCjE 

CESIUM  (131   CS)   CHLORIDE 

CETA8EN 

CETALKONIUM  CHLORIDE 

CkTAMOLOl 

CETEFLOX/CIM 

CETHEXONIUM  CHLORIDE 

CETIEDIL 

CETIRIZIIJE 

CETOCYCLIME 

CETOFENIOOL 

CET0HEXA2INE 

CETOMACRQGOL  1000 

CETOTIAMlNE 

cetoximeJ 
cetraxatb 
cetrimiob 

CETRlMONiUM  BROMIDE 
CETRORELIX 

CETYLPYRJdINIUM  CHLORIDE 
CHAULMOSULFONE 
CHENOOEO)(YCHOLIC  ACID 
CHINIOFOI 

chloracy;  I  me 

CHLORAL0(  OL 

CHLORALO!  E 

CHLORAMBUCIL 

CHLORAMPI  ENICOL 

CHLORAZAI  IL 

CHLORAZOI  IN 

CHL0RBEN20XAMINE 

CHLORBETAMIOE 

CHLORCYCIIZINE 

CHLORDIAiEPOXIDE 

CHLOROIMMINE 

CHLORHEXJOINE 

CHLORISOtOAMINE  CHLORIDE 

CHLORKAOINOME 

CHLORMEROCRIM 

CHLORHERQORIN  (197  HG) 

CHLORMETIINE 

CHLORMEZiNONE 

CHLORMIOAZOLE 


Annex  (con. ) 
-338- 


CAS 
Ntirber 


INN 


68401-81-0 

CHLORNAPHAZINE 

7338i;-59-5 

CHLOROBUTAHOL 

39685-31-9 

CHLOROCRESOL 

55268-75-2 

CHLOROPREDHISONE 

82219-78-1 

CHLOROPROCAINE 

56980-93-9 

CHLOROPYRAMINE 

9004-36-8 

CHLOROPYRILENE 

9004-38-0 

CHLOROQUINE 

CHLOROSERPIDIHE 

112922-55-1. 

CHLOROTHIAZIDE 

111223-26-8 

CHLOROTRIANISENE 

17650-98-5 

CHLOROXYLENOL 

15690-63-8 

CHLORPHENAMINE 

55986-43-1 

CHLORPHENESIN 

122-18-9 

CHLORPHENOCTIUM  AMSONATE 

34919-98-7 

CHLORPHENOXAMINE 

141725-88-4 

CHLORPHENTERMINE 

58703-78-9 

CHLORPROETHAZINE 

14176-10-4 

CHLORPROGUANIL 

83881-51-0 

CHLORPROMAZINE 

53228-00-5 

CHLORPROPAMIDE 

735-52-4 

CHLORPROTHIXENE 

7007-92-3 

CHLOROUINALDOL 

9004-95-9 

CKLORTALIDONE 

137-76-8 

CHLORTETRACYCLINE 

25394-78-9 

CHLORTHENOXAZINE 

34675-84-8 

CHLORZOXAZONE 

505-86-2 

CHOLINE  ALFOSCERATE 

57-09-0 

CHOLINE  CHLORIDE 

120287-85-6 

CHOLINE  GLUCONATE 

123-03-5 

CHOLINE  SALICYLATE 

473-32-5 

CHOLINE  THEOPHYLLINATE 

474-25-9 

CHORIONIC  GONADOTROPH IN 

8002-90-2 

CHROMOCARB 

800-22-6 

CHYMOPAPAIN 

3563-58-4 

CHYMOTRYPSIN 

15879-93-3 

CIAOOX 

305-03-3 

CIAMEXON 

56-75-7 

CIANERGOLINc 

500-42-5 

CIANIDANOL 

502-98-7 

CIANOPRAMINE 

522-18-9 

CIAPILOME 

97-27-8 

CIBENZOLINE 

82-93-9 

CICAPROST 

58-25-3 

CICARPERONE 

494-14-4 

CICLACILLIN 

55-56-1 

CICLACTATE 

69-27-2 

CICLAFRINE 

1961-77-9 

CICLAZINDOL 

62-37-3 

CICLESONIDE 

10375-56-1 

CICLETANINE 

51-75-2 

C I CL INDOLE 

80-77-3 

CICLIOMENOL 

3689-76-7 

CICLOBENDAZOLE 

CAS 
Ntj»toer 


494- 

57 

59- 

52080- 

133- 

59- 

148- 

54- 

7008- 

58' 

569- 

88 

132 

104 

7168 

77 

461' 

84 

537 

50 

94 

113 

72 

77 

57 

132 

95 

28319 

67 

507 

2016 

4499 

9002 

4940 

9001 

9004 

65884 

75985 

74627 

154 

66834 

53131 

53267 

95722 

54063 

3485 

15145 

55694 

37751 

126544 

89943 

32211 

10572 

31431 


03-1 
15-8 
50-7 
57-6 
16-4 
32-5 
65-2 
05-7 
24-4 
94-6 
57-3 
04-0 
22-9 
29-0 
18-5 
38-3 
78-9 
01-5 
21-3 
53-3 
20-2 
59-7 
80-0 
36-1 
62-5 
89-8 
25-0 
77-9 
48-1 
30-2 
36-6 
40-5 
61-3 
39-0 
09-6 
07-3 
46-0 
31-8 
-35-3 
23-4 
-24-0 
-74-1 
-01-9 
07-9 
29-5 
-14-1 
-14-9 
98-9 
39-6 
47-6 
-82-8 
-97-5 
-34-6 
-43-3 
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Annex  (con.) 
-339- 

Scction  A.      (continued) 

(:i7U)-        (con.): 
fable  1.     (con.) 


INN 

CICLOFENAZINE 

CICLOHEXIMIDE 

CICLONICATE 

CICLONIUM  BROMIDE 

CICLOPIROX 

CICLOPRAMINE 

CICLOPROFEN 

CICLOPROLOL 

CICLOSIDOMINE 

CICLOSPORIN 

CICLOTIZOLAM 

CICLOTROPIUM  BROMID' 

CICLOXILIC  ACID 

CICLOXOLONE 

CICORTOMIDE 

CICROTOIC  ACID 

CIDEFERRON 

CIDOXEPIN 

CIFOSTOOINE 

CIGLITAZONE 

CIHEPTOLANE 

CILADOPA 

CILANSETRON 

CILASTATIN 

CILAZAPRIL 

CILAZAPRILAT 

CILNIDIPINE 

CILOBAMINE 

CILOBRADINE 

CILOFUNGIN 

CILOSTAMIDE 

CILOSTAZOL 

CILTOPRAZINE 

CILUTAZOLINE 

CIMATEROL 

CIMEMOXIN 

CIMEPANOL 

CIMETIDINE 

CIHETROPIUM  BROMIDE 

CIMOXATONE 

CINAMETIC  ACID 

CINAMOLOL 

CINANSERIN 

CINAPROXEN 

CINCHOCAINE 

CINCHOPHEN 

CINECROMEN 

CINEPAXAOIL 

CINEPAZET 

CINEPAZIC  ACID 

CINEPAZIDE 

CINFENINE 

CINFENOAC 

CINFLUMIDE 


CAS 

Ninnber 

INN 

17692-26-1 

CINGESTOL 

66-81-9 

CINITAPRIDE 

53449-58-4 

CINHETACIN 

29546-59-6 

CINNAMAVERINE 

29342-05-0 

CINNAMEDRINE 

33545-56-1 

CINNARIZINE 

36950-96-6 

CINNARIZINE  CLOFIBRATE 

63659-12-1 

CINKOFURADIONE 

66564-16-7 

CINNOPENTAZONE 

59865-13-3 

CINOCTRAMIDE 

58765-21-2 

CINOLAZEPAM 

85166-20-7 

CINOQUIDOX 

57808-63-6 

CIKOXACIN 

52247-86-6 

CINOXATE 

19705-61-4 

CINOXOLONE 

25229-42-9 

CINOXOPAZIDE 

64440-87-5 

CINPERENE 

3607-18-9 

CINPRAZOLE 

633-90-9 

CINPROPAZIDE 

74772-77-3 

CINROMIDE 

34753-46-3 

CINTRAHIDE 

80109-27-9 

CINUPERONE 

120635-74-7 

CIOTERONEL 

82009-34-5 

CIPRAFAMIDE 

88768-40-5 

CIPRAZAFONE 

90139-06-3 

CIPREFADOL 

132203-70-4 

CIPROCINONIDE 

69429-84-1 

CIPROFIBRATE 

109859-50-9 

CIPROFLOXACIN 

79404-91-4 

CIPROKIREM 

68550-75-4 

CIPROPRIDE 

73963-72-1 

CIPROQUAZONE 

54063-30-8 

CIPROOUINATE 

104902-08-1 

CIPROSTENE 

54239-37-1 

CIPROXIHIDE 

3788-16-7 

CIR.AMADOL 

29474-12-2 

CIRAZOLINE 

51481-61-9 

CIROLEMYCIN 

51598-60-8 

CISAPRIDE 

73815-11-9 

CISCONAZOLE 

35703-32-3 

CISMAOINONE 

39099-98-4 

CISPLATIN 

1166-34-3 

CISTINEXINE 

89163-44-0 

CITALOPRAH 

85-79-0 

CITATEPINE 

132-60-5 

CITENAHIDE 

62380-23-8 

CITENAZONE 

69118-25-8 

CITICOLINE 

23887-41-6 

CITIOLONE 

54063-23-9 

CLADRIBINE 

23887-46-9 

CLAMIDOXIC  ACID 

54141-87-6 

CLAMOXYOUINE 

66984-59-6 

CLAN^ENUR 

64379-93-7 

CLANOBUTIN 

CAS 

Nuttoer 


16915- 

66564- 

20168- 

1679- 

90- 

298- 

60763- 

477- 

2056- 

28598- 

75696- 

64557- 

28657- 

104- 

31581- 

88053- 

14796- 

51493- 

23887- 

58473- 

5588- 

82117- 

89672- 

35452- 

75616- 

55889- 

58524- 

52214- 

85721- 

143631- 

68475- 

33453- 

19485- 

81845- 

15518- 

63269- 

59939- 

11056 

81098 

104456 

54063 

15663 

86042' 

59729 

65509' 

10423' 

21512' 

987' 

1195' 

4291' 

6170' 

2545' 

51213' 

30544' 


71-2 
14-5 
99-4 
75-0 
86-8 
57-7 
49-7 
80-5 
56-6 
08-5 
02-5 
97-7 
80-9 
28-9 
02-9 
05-8 
24-8 
19-7 
47-0 
74-8 
21-6 
51-9 
11-7 
73-4 
03-4 
36-0 
83-7 
84-3 
33-1 
62-3 
40-1 
23-5 
08-6 
44-5 
76-0 
31-8 
16-1 
12-5 
•60-4 
79-3 
•31-9 
•27-1 
•50-4 
33-8 
66-2 
37-7 
15-2 
78-0 
16-0 
63-8 
■69-0 
39-3 
99-1 
61-7 
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»E 


PENICILLIN 


BROMIDE 


ViE 
IN 


IN 
ACID 


Sectioi^  A.      (continued) 

(370)        (con.) 
Tabic  .1.     (con.) 


INN 

CLANTIFEM 

CLARITHROHtC 

CLAVULANI 

CLAZOLAM 

CLA20LIMI 

CLA2URIL 

CLE6OPRI0E 

CLEFAMIDE 

CLEMASTINE 

CLEMEPROL 

CLEMIZOLE 

CLEMIZOLE 

CLENBUTER(|. 

CLENPIRIN 

CLENTIAZEf* 

CLETOQUINE 

CLIBUCAINE 

CLIOAFIDII 

CLIDANAC 

CLIDINIUM 

CLIMA20LAM 

CLIMBAZOLE 

CLIMIQUAL 

CLINAFLOX>l|C 

clindamyc 

clinofibr;i|te 

clinolami 

CLINPROST 

CLIOQUINOL 

CLIOXANIDE 

CLIPROFEN 

CLIROPAMI 

CL06AZAM 

CL0BEN0SI1 

CL0BENZEPA4 

CLOBENZORgX 

CLOBENZTROP 

CLOBETASOL 

CLOBETASCW  E 

CLOeUTINOL 

CLOBUZARI 

CL0CANFAM4)E 

CLOCAPRAM 

CLOCIGUAN 

CLOCINIZI 

CLOCORTOLCfelE 

CLOCOUMARC  L 

CLOOACAINE 

CLOOANOLEME 

CLCX)ANTOI 

CLOOAZON 

CLOOOXOFOHE 

CLOORONIC 

CL0FA2IMI 


INE 


I  ME 
IL 

NE 


Annex  (con.) 
-340- 


ACID 
»E 


CAS 

Number 

INN 

16562-98-4 

CLOFEDANOL 

81103-ir-9 

CLOFENAMIC  ACID 

58001-44-8 

CLOFENAMIDE 

10171-69-4 

CLOFENCICLAN 

40828-44-2 

CLOFENETAMINE 

101831-36-1 

CLOFENOTANE 

55905-53-8 

CLOFENOXYDE 

3576-64-5 

CLOFENVINFOS 

15686-51-8 

CLOFEVERINE 

71827-56-0 

CLOFEXAMIDE 

442-52-4 

CLOFEZONE 

6011-39-8 

CLOFIBRATE 

37148-27-9 

CLOFIBRIC  ACID 

27050-41-5 

CLOFIBRIDE 

96125-53-0 

CLOFILIUM  PHOSPHATE 

4298-15-1 

CLOFLUPEROL 

15302-10-0 

CLOFOCTOL 

33588-20-4 

CLOFOREX 

34148-01-1 

CLOFURAC 

3485-62-9 

CLOGESTONE 

59467-77-5 

CLOGUANAMIL 

38083-17-9 

CLOMACRAN 

55150-67-9 

CLOMEGESTONE 

105956-97-6 

CLOMETACIN 

18323-44-9 

CLOHETERONE 

30299-08-2 

CLOMETHIAZOLE 

3207-50-9 

CLOMETOCILLIN 

88931-51-5 

CLOMIFENE 

130-26-7 

CLOHIFENOXIDE 

14437-41-3 

CLOHINOREX 

51022-75-4 

CLOMIPRAMINE 

109525-44-2 

CLOMOCYCLINE 

22316-47-8 

CLOMOXIR. 

29899-95-4 

CLONAZEPAM 

1159-93-9 

CLONAZOLINE 

13364-32-4 

CLONIDINE 

5627-46-3 

CLONITAZENE 

25122-41-2 

CLONITRATE 

54063-32-0 

CLONIXERIL 

14860-49-2 

CLONIXIN 

22494-47-9 

CLOP AMIDE 

18966-32-0 

CLOPENTHIXOL 

47739-98-0 

CLOPERASTINE 

3378-93-6 

CLOPERIDONE 

298-55-5 

CLOPIDOGREL 

4828-27-7 

CLOPIDOL 

35838-63-2 

CLOPIMOZIDE 

5626-25-5 

CLOPIPAZAN 

14796-28-2 

CLOPIRAC 

5588-20-5 

CLOPONONE 

4755-59-3 

CLOPREDNOL 

71923-34-7 

CLOPROSTENOL 

10596-23-3 

CL0PROTHIA20LE 

2030-63-9 

CLOQUINATE 

CAS 
Nuntoer 


791- 

4295- 

671- 

5632- 

511- 

50- 

3030- 

470- 

54340- 

1223- 

60104- 

637- 

882- 

26717- 

68379- 

10457- 

37693- 

14261- 

60986- 

20047- 

21702- 

5310- 

5367- 

25803- 

5591- 

533 

1926- 

911- 

97642- 

3876 

303- 

1181- 

88431- 

1622- 

17692- 

4205- 

3861- 

2612- 

21829- 

17737- 

636- 

982- 

3703- 

4052- 

113665- 

2971 

53179- 

60085 

42779 

15301 

5251- 

40665 

6469' 

7270 


-0 
•6 
-3 
-3 
-6 


-2 

-4 
-0 
-9 
-5 
-9 


35-5 

55-0 

95-4 

52- 

46- 

29- 

53- 

90- 

63-5 

36-5 

29-2 

07-0 

09-7 

47-5 

03-3 

91-7 

01-9 

75-7 

89-2 

75-0 

93- 

55- 

84- 

14- 

27- 

45- 

49-4 

45-5 

74-5 

10-6 

49-1 

54-0 

47-4 

61-3 

28-3 

90-7 

76-5 

33-1 

22-1 

65-4 

54-4 

24-1 

76-2 

13-5 

84-2 

90-6 

12-7 

78-1 

82-8 

50-5 

34-3 

92-7 

36-9 

12-4 
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Section  A.   (continued) 

(370).   (con.): 
Table  1.  (con.) 


CAS 

CAS 

INN 

Nunter 

INN 

Niinbcr 

CLOOUINOZINE 

5220-68-8 

COLIMECYCLINE 

58298,-92-3 

CLORACETADOL 

15687-05-5 

COL I  ST  I MET HATE 

SODIUM 

30387-39-4 

CLORAL  BETA I HE 

2218-68-0 

COLISTIN 

1066-17-7 

CLORAMFE^ICOL  PANTOTENATE  COMPLEX 

31342-36-6 

COLTEROL 

. 

1Rfl66-78-9 

CLORAKOlOL 

39563-28-5 

COMPOUND  INSULIN  ZINC  SUSPENSION 

8049-62-5 

CLORETATE 

5634-37-7 

COMPOUND  SOLUTION  Of 

CLOREXOLONE 

2127-01-7 

SODIUM  CHLORIDE 

8026-10-6 

CLORGILINE 

17780-72-2 

COMPOUND  SOLUTION  Of 

CLORICROMEN 

68206-94-0 

SOniUH  LACTATE 

8026-79-7 

CLORIDAROL 

3611-72-1 

CONESSINE 

546-06-5 

CLORINDANIC  ACID 

153-43-5 

CONOR FONE 

72060-05-0 

CLORINDANOL 

145-94-8 

C0R8ADRINE 

829-74-3 

CLORINDIONE 

1146-99-2 

CORMETASONE 

'35135-68-3 

CLORMECAINE 

13930-34-2 

CORTICORELIN 

CLOROFENE 

120-32-1 

CORTICOTROPIN 

9002-60-2 

CLOROPERONE 

61764-61-2 

CORTICOTROPIN- 

ZINC  HYDROXIDE 

8049-55-6 

CLOROQUALONE 

25509-07-3 

rORTISONE 

53-06-5 

CLOROTEPINE 

13448-22-1 

CORTISUZOL 

50801-44-0 

CLORPRENALIWE 

3811-25-4 

CORTIVAZOL 

1110-40-3 

CLORSULON 

60200-06-8 

CORTOOOXONE 

152-58-9 

CLORTERMINE 

10389-73-8 

COTINIHE 

4S6-56-6 

CLOSANTEL 

57808-65-8 

COTRIPTYLINE 

34662-67-4 

CLOSIRAMINE 

47135-88-6 

COUMAt^OS 

56-72-4 

CLOSTEBOL 

1093-58-9 

COUMAMYCIN 

4434-05-3 

CLOTIAPINE 

2058-52-8 

COUHAZOLINE 

37681-00-8 

CLOTIAZEPAM 

33671-46-4 

COUMETAROL 

4366-18-1 

CLOTICASONE 

87556-66-9 

CREATINCLFOSFATE 

6903-79-3 

CLOTIOXONE 

1856-34-4 

CRESOTAMIDE 

U008-60-7 

CLOTIXAMIDE 

4177-53-6 

CRILVASTATIN 

120551-59-9 

CLOTRIMAZOLE 

23593-75-1 

CRISNATOL 

96389-68-3 

CLOVOXAMINE 

54739-19-4 

CFOCOWAZOLE 

ni75-51-0 

CLOXACEFRIDE 

65569-29-1 

CROMA<ALIM 

94470-67-4 

C'.OXICRLIN 

61-72-3 

CROMITRILE 

53736-51-9 

CLOXAZOLAM 

24166-13-0 

CROMCGllCIC  ACID 

16110-51-3 

CLOXESTRADIOL 

54063-33-1 

CRONIDIPINE 

r,  3759-50-5 

CLOXIMATE 

58Si2-68-1 

CROFROPAMIDE 

633-47-6 

CLOXIQUINE 

130-16-5 

CROSCARKELLOSc 

90C0-11-7 

CLOXOTESTOSTEROME 

53608-96-1 

CfiOTAMITON 

483-63-6 

CLOXYPENDYL 

15311-77-0 

CROTETAMIDE 

6168-76-9 

CLOZAPIHE 

5786-21-0  / 

CROTONIAZIDE 

7007-96-7 

COBAMAMIDE 

13870-90-1 

CRUFOMATE 

Z99-86-5 

COCA R BOX YLASE 

154-87-0 

CRYOFLUORANE 

76-14-2 

COOACTIDE 

22572-04-9 

CUPRIMYXIN 

28069-65-0 

CXOXIME 

7125-76-0 

CUPROXOLINE 

13007-93-7 

COFISATIN 

54063-34-2 

CYACETACIDE 

140-87-4 

C0GA20CINE 

57653-29-9 

CYAMEMAZINE 

3546-03-0 

COLECALCIFEROL 

67-97-0 

CYANOCOBALAMIN 

68-19-9 

COLESTIPOL 

50925-79-6 

CYANCCOBALAMIN 

(57  CO) 

13115-03-2 

COLESTOLONE 

50673-97-7 

CYAN0C06ALAMIN 

(58  CO) 

18195-32-9 

COLESTVRAMINE 

11041-12-6 

CYANOC06ALAMIN 

(60  CO) 

13422-53-2 

COLEXTRAN 

9015-73-0 

CYCUNOELATE 

456-59-7 

COLFENAMATE 

30531-86-3 

CYCURBAMATE 

5779-54-4 

COLFORSIN 

66575-29-9 

CYCUZOCINE 

3572-80-3 

COLFOSCERIL  PALMITATE 

63-89-8 

CTCLAZODONE 

14461-91-7 

1354 


on 


Federal  Register  /  Vol.  60,  No.  2  /  Wednesday.  January  4,  1995  /  Presidential  Documents 


Federal  Register  /  Vol.  60.  No.  2  /  Wednesday.  January  4.  1995  /  PresidenUal  Documents        1355 


Annex   (con.) 
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Annex   (con.) 
-343- 


A.       (continued) 

(con. ) : 
(con.) 


lUM  BROMIDE 
E 

IDE 


Secti 

(370). 
Table  1. 

IHN 

CYCLEXANOtlE 

CYCLIRAMI  IE 

CYCLIZINE 

CYCL08ARBITAL 

CYCLOBENZiPRINE 

CYCLOBUTOIC  ACID 

CYCLOBUTYFOL 

CYCLOFEMI 

CYCLOGUANiL  EMBONATE 

CYCLOMENO. 

CYCLOMETH|rCAINE 

CYCLOPENTAMINE 

CYCLOPENTHIAZIDE 

CYCLOPENTOLATE 

CYCLOPHOSPHAMIDE 

CYCLOPREGHOL 

CYCLOPROPANE 

CYCLOPYRRI 

CYCLOSERI 

CYCLOTHI 

CYCLOVAL 

CYCOTIAMI 

CYCRIMINi 

CYHEPTAMIj 

CYHEPTR 

CYNARINE 

CYPENAMI 

CYPRAZEPA»< 

CYPRENORPHINE 

CYPROPEMATE 

CYPROHEPTADINE 

CYPROLIDCL 

CYPROTERCNE 

CYROMAZI)p 

CYSTEINE 

CYTARABI 

DACARSAZAiE 

DACEMAZICE 

DACISTEUE 

DACOPAFAKT 

DACTINOMUCIN 

DACURONKM  BROMIDE 

DAGAPAMIl 

DALANATEC    INSULIN 

DALBRAMI»J0L 

DALEDALIli 

DALFOPRI^TIN 

DALTEPARIN   SODIUM 

DALTR06AI 

DAL  VAST  A1  IN 

DAMETRAL/.ST 

DAMOTEPIliE 

OANAZOL 

DANIOUID0NE 


CAS 

Nurber 

15301-52-7 

47128-12-1 

82-92-8 

52-31-3 

303-53-7 

17692-20-5 

512-16-3 

2624-43-3 

609-78-9 

5591-47-9 

139-62-8 

102-45-4 

742-20-1 

512-15-2 

50-18-0 

465-53-2 

75-19-4 

15599-22-1 

68-41-7 

2259-96-3 

579-23-7 

6092-18-8 

77-39-4 

7199-29-3 

602-40-4 

1884-24-8 

15301-54-9 

15687-07-7 

4406-22-8 

15585-86-1 

129-03-3 

4904-00-1 

2098-66-0 

66215-27-8 

52-90-4 

147-94-4 

4342-03-4 

518-61-6 

18725-37-6 

125372-33-0 

50-76-0 

27115-86-2 

85247-76-3 

9004-12-0 

81528-80-5 

22136-27-2 

112562-50-2 

9041-08-1 

79094-20-5 

132100-55-1 

71680-63-2 

1469-07-4 

17230-88-5 

67199-66-0 


INN 

DANITRACEN 

DANOFLOXACIN 

DANOSTEINE 

DANTROLENE 

DANTRON 

DAPIPRAZOLE 

DAPOXETINE 

DAPSONE 

DAPTOMYCIN 

DARENZEPINE 

DARGLITAZONE 

DAROOIPINE 

DATELLIPTIUM  CHLORIDE 

DAUNOftUBICIN 

DAZAOROL 

DAZEPINIL 

DAZIOAMINE 

DAZMEGREL 

DAZOLICINE 

DAZOPRIDE 

DAZOOUINAST 

DAZOXIBEN 

DEANOL  ACEGLUMATE 

DEBOXAMET 

DEBRISOOUINE 

DEBROPOL 

DECAMETHONIUM  BROMIDE 

DEC I MEM IDE 

DECITABINE 

DECITROPINE 

DECLENPERONE 

DECLOXIZINE 

DECOMINOL 

DECOQUINATE 

DECTAFLUR 

DEDITONIUM  BROMIDE 

DEFERIPRONE 

DEFEROXAMINE 

DEFIBROTIDE 

DEFLAZACORT 

DEFOSFAMIOE 

DEHYDROCHOLIC  AC!D 

DEHYDROEMETINE 

DELANTERONE 

DELAPRIL 

DELERGOTRILE 

DELFANTRINE 

DELFAPRAZINE 

DELMADINONE 

DELMETACIN 

DELMOPINOL 

DELORAZEPAM 

DELOXOLONE 

DELPROSTENATE 


CAS 
Number 

31232-26-5 
112398-08-0 
4938-00-5 
7261-97-4 
117-10-2 
72822-12-9 
119356-77-3 
80-08-0 
103060-53-3 
84629-61-8 
141200-24-0 
72803-02-2. 
105118-14-7 
20830-81-3 
47029-84-5 
75991-50-3 
75522-73-5 
76894-77-4 
61477-97-2 
70181-03-2 
76002-75-0 
78218-09-4 
3342-61-8 
34024-41-4 
1131-64-2 
24403-04-1 
541-22-0 
14817-09-5 
2353-33-5 
1242-69-9 
63388-37-4 
3733-63-9 
60812-35-3 
18507-89-6 
36505-83-6 
2401-56-1 
30652-11-0 
70-51-9 
83712-60-1 
14484-47-0 
3733-81-1 
81-23-2 
4914-30-1 
63014-96-0 
83435-66-9 
59091-65-5 
3436-11-1 
117827-81-3 
15262-77-8 
16401-80-2 
79874-76-3 
2894-67-9 
68635-50-7 
62524-99-6 


Section  A.       (continued) 

(370).      (con.): 
Table  1.     (con.) 

INN 

DEMBREXINE 

OEMECARIUM  BROMIDE 

DEMECLOCYCLINE 

DEMECOLCINE 

DEMECYCLINE 

DEMEGESTONE 

DEMELVERINE 

DEMEXIPTILINE 

DEMOCONAZOLE 

OEMOXEPAM 

DEMOXYTOCIM 

OENATONIUM  BEKZOATE 

DENAVERINE 

DENBUFYLLINE 

DENIPRIDE 

DENOP AMINE 

DENPIOAZONE 

DENZIMOL 

DEPRAMINE 

DEPROOONE 

DEPROSTIL 

OEPTROPINE 

OEOUALINIUM  CHLORIDE 

DERAMCICLANE 

OERIGLIOOLE 

DERPANICATE 

Q£SASPIDIN 

rtsCICLOVIR 

OESCINOLONE 

DESERPIDINE 

DESFLURANE 

DESGLUGASTRIN 

DESIPRAMINE 

OESLANOSIDE 

DESLORELIN 

DESMETHYLMORAMIDE 

DESMOPRESSIN 

DESOCRIPTINE 

DESOGESTREL 

DESOHORPHINE 

DESONIDE 

DESOXIMETASONE 

DESOXYCORTONE 

DETAJMIUM  BITARTRATE 

DETANOSAL 

OETERENOL 

DETIRELIX 

DETOMIOINE 

DETORUBICIN 

DETRALFATE 

DETROTHYRONIME 

DEVAPAMIL 

DEVAZEPIOE 

DEXAMETHASONE 


CAS 

Number 

INN 

83200-09-3 

DEXAMETHASONE  ACEFURATE 

56-94-0 

DEXAMFETAMINE 

127-33-3 

DEXAMISOLE 

477-30-5 

DEX8R0MPHENIRAMINE 

987-02-0 

DEXCHLORPHENIRAMINE 

10116-22-0 

DEXCLAMOL 

13977-33-8 

DEXETIMIDE 

24701-51-7 

DEXETOZOLINE 

70161-09-0 

DEXFENFLURAMINE 

963-39-3 

DEXFOSFOSERINE 

113-78-0 

DEXIBUPRCFEN 

3734-33-6 

OEXIMAFEN 

3579-62-2 

OEXINDOPROFEN 

57076-71-8 

DEXIVACAiNE 

106972-33-2 

DEXLOFEXIDINE 

71771-90-9 

DEXLOXIGLUMIDE 

42438-73-3 

OEXMEDETOMIDINE 

73931-96-1 

OEXNAFENOOONE 

303-54-8 

OEXNIGULDIPINE 

20423-99-8 

OEXORMAPLATIN 

33813-84-2 

OEXOXAOROL 

604-51-3 

OEXPANTHENOL 

522-51-0 

DEXPROPRANOLOL 

120444-71-5 

DEXPROXIBUTENE 

122830-14-2 

OEXRAZOXANE 

99518-29-3 

DEXSECOVERINE 

114-43-2 

DEXTILIDINE 

84408-37-7 

DEXTRAN 

595-52-8 

DEXTRANOMER 

131-01-1 

OEXTRIFERRON 

57041-67-5 

OEXTROFEMINE 

51987-65-6 

DEXTROMETHORPHAN 

50-47-5 

DEXTROMORAMIDE 

17598-65-1 

OEXTRCPROPOXYPHENE 

5/'//3-65-6 

DEXTRORPHAN 

1767-88-0 

OEXTROTHYROXIKE  SOCIUM 

16679-58-6 

DEXVERAPAMIL 

66759-48-6 

DEZAGUANINE 

54024-22-5 

OEZINAMIDE 

427-00-9 

OEZOCINE 

638-94-8 

DIACEREIN 

382-67-2 

OIACETAMATE 

64-85-7 

OIACETOLOL 

53862-81-0 

OIAMFENETIDE 

23573-66-2 

DIAMOCAINE 

3506-31-8 

OIAMPROMIDE 

89662-30-6 

DIARBARONE 

76631-46-4 

OIATHYMOSULFONE 

66211-92-5 

OIAVERIDINE 

37209-31-7 

DIAZEPAM 

5714-08-9 

DIAZIOUONE 

92302-55-1 

OIAZOXIDE 

103420-77-5 

OIBEKACIN 

50-02-2 

OIBEMETHINE 

CAS 

NtJBber 


83880- 

51- 

14769- 

132- 

25523 

52340- 

21888- 

77519 

3239 

407- 

51146- 

60719- 

53086- 

24358- 

81447- 

119817- 

113775- 

92629- 

120054- 

96392- 

4741- 

81- 

5051- 

47419- 

24584- 

90237- 

32447- 

9004- 

56087- 

8063- 

15687- 

125 

357 

469- 

125- 

137 

38321- 

41729 

91077- 

53648- 

13739 

2623 

28197- 

36141- 

27112- 

552- 

1233- 

5964- 

5355- 

439- 

57998 

364- 

34493- 

102 


70-0 
64-9 

74-5 

21-8 

97-1 

25-7 

98-2 

25-6 

44-9 

41-0 

56-6 

87-1 

13-8 

84-7 

79-2 

90-2 

47-6 

87-3 

86-6 

96-0 

41-7 

13-0 

22-9 

52-3 

09-6 

04-0 

90-8 

54-0 

11-7 

26-1 

08-8 

71-3 

56-2 

62-5 

73-5 

53-1 

C2-7 

52-6 

32-6 

55-8 

02-1 

33-8 

69-5 

82-9 

37-4 

25-0 

70-1 

62 

16 

14 

68 

98 

98 

05 
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DIBENZEPIN 

DIBROMPROPAtlDINE 

DIBROMSALAN 

DIBROSPIDIJP  CHLORIDE 

DIBUPROL 

OIBUPYRONE 

DIBUSAOOL 

OICARBINE 

D I  CAR  FEN 

DICHLORISONi: 

DICHLORMEZAIONE 

DICHLOROPHEll 

OICHLOROPHENARSINE 

DICHLOROXYL(NOL 

DICHLORVOS 

DICIFERRON 

DICIRENONE 

DICLAZURIL 

DICLOFENAC 

DICLOFENAMIdE 

DICLOFENSINf 

DICLOFURIME 

DICLOMETIDE 

DICLONIXIN 

DICLORALUREJ 

DICLOXACILLIN 

D I  COBALT  EDI  TATE 

DICOLINIUN  ioOIDE 

DICOUMAROL 

DICRESULENE 

DICrCLOVERIlE 

DIDANOSINE 

DIDROVALTRA 

DIELDRIN 

DIENESTROL 

DIENOGEST 

DIETHADIONE 

DIETHAZINE 

OIETHYLCARBAMAZINE 

DIETHYLSTILIESTROL 

DIETHYLTHIAJ8UTENE 

DIETHYLTOLUVflDE 

DIETIFEN 

DIFEBARBAMAlE 

DIFEMERINE 

DIFEMETOREX 

DIFENAMIZOLI 

DIFENCLOXAZINE 

D I  FEN  IDOL 

OIFENOXIMIDI 

DIFENOXIN 

DIFETARSONE 

niFETEROL 

DIFLORASONE 


CAS 

CAS 

NLinber 

INN 

Huntoer 

U98-32-2 

OIFLOXACIM 

98106-17-3 

496-00-4 

OIFLUANAZINE 

5522-39-4 

87-12-7 

DIFLUCORTOLOME 

2607-06-9 

86641-76-1 

DIFLUMIDONE 

22736-85-2 

2216-77-5 

DIFLUNISAL 

22494-42-4 

1046-17-9 

DIFLUPREDNATE 

23674-86-4 

24353-45-5 

DIFTALONE 

21626-89-1 

17411-19-7 

DIGITOXIN 

71-63-6 

15585-88-3 

DIGOXIN 

20830-75-5 

7008-26-6 

DIHEXYVERINE 

561-77-3 

5571-97-1 

DIHYDRALAZINE 

484-23-1 

97-23-4 

DIHYDROCOOEINE 

125-28-0 

455-83-4 

DIHYDROERGOTAMINE 

511-12-6 

133-53-9 

DIHYDROTACHYSTEROL 

67-96-9 

62-73-7 

D I lOOOHYDROXYOU INCLINE 

83-73-8 

65606-61-3 

DIISOPROMINE 

5966-41-6 

41020-79-5 

DILAZEP 

35898-87-4 

101831-37-2 

DILEVALOL 

75659-07-3 

15307-86-5 

DILMEFONE 

37398-31-5 

120-97-8 

DILOXANIDE 

579-38-4 

67165-56-4 

DILTIAZEM 

42399-41-7 

64743-08-4 

OIMABEFYLLINE 

1703-48-6 

17243-49-1 

DIMANTINE 

124-28-7 

17737-68-7 

DIMA20LE 

95-27-2 

116-52-9 

DIHECAHINE 

3570-07-8 

3116-76-5 

DIHECOLONIUM  IODIDE 

3425-97-6 

36499-65-7 

DIMECROTIC  ACID 

7706-67-4 

382-82-1 

DIMEFAOANE 

5581-40-8 

66-76-2 

DIMEFLINE 

1165-48-6 

78480-14-5 

DIMELAZINE 

15302-12-2 

77-19-0 

DIHEMORFAN 

36309-01-0 

69655-05-6 

DiMENHYDRINATE 

523-87-5 

18296-45-2 

DIHENOXADOL 

509-78-4 

60-57-1 

DIMEPHEPTANOL 

545-90-4 

84-17-3 

DIKEPRANOL 

53657-16-2 

65928-58-7 

OIMEPREGNEN 

21208-26r4 

702-54-5 

DIHEPROZAN 

6538-22-3 

60-91-3 

DIMERCAPROL 

59-52-9 

90-89-1 

DIHESNA 

16208-51-8 

56-53-1 

DIMESONE 

25092-07-3 

86-14-6 

OIHETACRINE 

4757-55-5 

134-62-3 

DIMETAMFETAMINE 

17279-39-9 

3686-78-0 

OIMETHAOIONE 

695-53-4 

15687-09-9 

DIMETHAZAN 

519-30-2 

80387-96-8 

DIMETHIOOAL  SOOIUH 

124-88-9 

13862-07-2 

DIMETHISTERONE 

79-64-1 

20170-20-1 

DIMETHOLIZINE 

7008-00-6 

5617-26-5 

OIMETHOXANATE 

477-93-0 

972-02-1 

DIMETHYL  SULFOXIDE 

67-68-5 

47806-92-8 

DIMETHYLTHIAMBUTENE 

524-84-5 

28782-42-5 

DIMETHYLTUBOCURARINIUM  CHLORIDE 

33335-58-9 

3639-19-8 

DIMETICONE 

9006-65-9 

14587-50-9 

DIMETINDENE 

5636-83-9 

2557-49-5 

.  DIMETIPIRIUM  BROMIDE 

51047-24-6 

Section  A.      (continued) 
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Table  1.     (con.) 

I  MM 

OINETOFRINE 

DIMETOTIAZINE 

DINETRIDAZOLE 

DIMEVAMIDE 

DIMINAZENE 

DIMIRACETAM 

DIMOX«lPROST 

DIMOXYLINE 

DIMPYLATE 

DINALIf' 

DIMAZ>.FC(^£ 

DINIPROFYLLINE 

DINITOLMIDE 

DINOPROST 

DINOPROSTONE 

OINSED 

OIOOONE 

DIOSMIN 

DIOXA0ILOL 

DIOXADROL 

OIOXAMATE 

DIOXAPHETYL  BUTYRATE 

DIOXATION 

DIOXETHEDRIN 

OIOXIFEDRINE 

OIOXYBENZONE 

OIPEP.OOON 

DIPHEMANIL  METILSULFATE 

DIPKENADIONE 

DIPHENAN 

DIPHENKYDRJUitlNE 

DIPHENOXYLATE 

DIPHENYLPYRALINE 

DIPKOXAZIDE 

DIPIPANONE 

DIPIPROVERINE 

DIPiVEFRINE 

OIPONIUM  BROMIDE 

01 POTASSIUM  CLORAZEPATE 

DIPRAFEHONE. 

DIPRENORPHINE 

DIPR06UTINE 

DIPROFEKE 

DIPROGULIC  ACID 

OIPROLEANDOMYCIH 

DIPROPHYLLINE 

DIPROQUALONE 

OIPROTEVERINE 

DIPROXADOL 

DIPYRIDAMOLE 

DIPYRITHIONE 

OIPYROCETYL 

DIRITHROMYCIN 

DISIQUQMIUM  CHLORIDE 


CAS 

Huaber 

INN 

22950-29-4 

D1S06UTAMIOE 

7456-24-8 

OISOFENIN 

551-92-8 

OISOGLUSIDE 

60-46-8 

DISOPYRAMIDE 

536-71-0 

DISOXARIL 

126100-97-8 

OISTIGMINE  BROMIDE 

90243-98-4 

DISULERGINE 

147-27-3 

DISULFAMIDE 

333-41-5 

DISULFIRAM 

58338-59-3 

DISUPRAZOLE 

71119-12-5 

DITAZOLE 

17692-30-7 

DITEKIREN 

148-01-6 

DITERCALINIUM  CHLORIDE 

551-11-1 

OITHIAZANINE  IOOIDE 

363-24-6 

DITHRANOL 

96-62-8 

DITIOCARB  SODIUM 

300-37-8 

DITIOMUSTINE 

520-27-4 

DITOLAMIOE 

80743-08-4 

OITOPHAL 

6495-46-1 

DIVABUTEROL 

3567-40-6 

DIVAPLON 

467-86-7 

DIXANTHOGEH 

78-34-2 

DIZATRIFONE 

497-75-6 

DI20CILPINE 

10329-60-9 

DOBUPRIOE 

131-53-3 

DOBUTAMINE 

101-08-6 

DOCARPAMINE 

62-97-5 

DOCEBENONE 

82-66-6 

DOCETAXEL 

101-71-3 

DOCONAZOLE 

58-73-1 

DOCONEXENT 

915-30-0 

DOCUSATE  SOOIUM 

147-20-6 

DOOECLONIUM  BROMIDE 

511-41-1 

DOFAMIUM  CHLORIDE 

467-83-4 

DOFETILIDE 

117-30-6 

DOLASETRON 

52365-63-6 

DOLIRACETAH 

2001-81-2 

OOMAZOLINE 

57109-90-7 

DOMIOOOL 

81447-80-5 

DOMIPHEN  BROMIDE 

14357-78-9 

DOMIPIZONE 

61822-36-4 

DOMOPREDMATE 

5835-72-3 

DOHOXIN 

18467-77-1 

DOMPERIDONE 

14289-25-9 

DONETIDINE 

479-18-5 

DOPAMANTINE 

36518-02-2 

DOPAMINE 

69373-95-1 

OOPEXAMINE 

52042-24-7 

OOPROPIOIL 

58-32-2 

DOQUALAST 

3696-28-4 

DORAMECTIN 

486-79-3 

DORASTINE 

62013-04-1 

OOREPTIDE 

68959-20-6 

DORETINEL 

CAS 

Nuntoer 


68284 

65717 

14144 

3737 

87495 

15876 

59032 

671 

97 

99499 

18471 

103336 

74517 

514 

480 

148 

82599 

722 

584 

54592 

90808- 

502- 

92257 

77086 

106707- 

34368- 

74639- 

80809- 

114977- 

59831- 

6217- 

577- 

15687- 

54063- 

115256- 

115956- 

84901- 

6043- 

61869- 

538- 

95555- 

66877- 

61- 

57808- 

99248- 

39907- 

51- 

86197- 

79700- 

64019- 

117704- 

21228- 

90104- 

104561- 


69-5 

97-7 

06-0 

-09-5 

31-6 

-67-2 

-40-5 

-88-5 

-77-8 

-40-8 

20-0 

05-6 

42-3 

73-8 

22-8 

18-5 

22-2 

42-2 

69-0 

27-7 

12-1 

55-6 

40-4 

21-6 


51- 

04- 

40- 

81- 

28- 

63- 

54- 

11- 

13- 

35- 

11- 

12- 

45- 

01-2 

07-6 

71-6 

10-5 

67-6 

74-5 

66-9 

32-5 

68-1 

61-6 

47-9 

61-1 

03-0 

25-3 

13-7 

48-6 

36-6 


1358         federal  Register  /  Vol.  60,  No.  2  /  Wednesday,  January  4,  1995  /  Presidential  Documents 


Section 
(370). 

Tabic 


Federal  Register  /  Vol.  60,  No.  2  /  Wednesday,  January  4,  1995  /  Presidential  Documents        1359 


Annex    (con.) 
-346- 


( continued) 

[con. ) : 
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IMM 


OORLIMOMAB  ARITOX 

DORZOLAMIDE 

OOSERGOSIDE 

DOSMALFATE 

DOSULEPIN 

DOTARIZINE 

DOTEFONIUM  IROMIOE 

DOXACURIUM  (IHLORtDE 

DOXAMINOL 

DOXAPRAM 

OOXAPROST 

DOXAZOSIN 

DOXEFAZEPAM 

DOXENITOIN 

DOXEPIN 

DOXIBETASOL 

DOXIFLURIDIE 

DOXOFYLLINE 

DOXORUBICIN 

DOXP I  CONINE 

DOXYCYCLINE 

DOXY LAM I NE 

DRAFLAZINE 

DRAMEDILOL 

DRAQUINOLOL 

DRAZIDOX 

ORIBENDAZOlf 

DRINIDENE 

DROBULINE 

DROCINONIDE 

DROCLIOINIlM  BROMIDE 

DROFENINE 

DROLOXIFENE 

DROMETRIZOtJE 

DRONABINOL 

DROPEMPINE 

DROPERIDOL 

OROPREN I  LATRINE 

DROPROPIZI)(E 

DROSPIRENOME 

DROSTANOLOf  E 

DROTAVERINE 

DROTEBANOL 

DROXACIN 

DROXICAINIDE 

DROXICAM 

DROXIDOPA 

DROXYPROPliE 

OUAZOHYCIN 

OULOFIBRATi 

DULOXETINE 

DULOZAFONE 

DUMORELIN 

DUOMETACIN 


CAS 

Nunber 

INN 

OUOPERONE 

120279-96-1 

OUPRACETAM 

87178-42-5 

0U7EPLASE 

122312-55-4 

OYCtONINE 

113-53-1 

OYOROGESTEROKE 

84625-59-2 

EBASTINE 

26058-50-4 

EBERCONAZOLE 

106819-53-8 

ES1RATI0E 

55286-56-1 

EBRCTIDINE 

309-29-5 

EBSELEN 

51953-95-8 

ECABAPIDE 

74191-85-8 

ECABET 

W762-15-0 

ECADOTRIL 

3254-93-1 

ECASTOLOL 

1668-19-5 

ECIPRAMIDIL 

1879-77-2 

ECLANAMINE 

3094-09-5 

ECLA20LAST 

69975-86-6 

ECOMUSTINE 

23214-92-8 

ECONAZOLE 

62904-71-6 

ECOTHIOPATE  lOOIOE 

564-25-0 

ECTYLUREA 

469-21-6 

EDATREXATE 

120770-34-5 

EOELFOSIME 

76953-65-6 

EDETIC  ACID 

67793-71-9 

EDETOL 

27314-77-8 

EDIFOLONE 

63667-16-3 

EOOBACOMAB 

53394-92-6 

EDOGESTRONE 

58473-75-7 

EDOXUDINE 

2355-59-1 

EDROPHONIUM  OtLOTIDE 

29125-56-2 

EFAROXAN 

1679-76-1 

EFET020LE 

82413-20-5 

EFLORNITHINE 

2440-22-4 

EFLOXATE 

1972-08-3 

EFLUMAST 

34703-49-6 

EfONlDIPlNE 

548-73-2 

EFROTOMYCIN 

57653-27-7 

EGTAZIC  ACID 

17692-31-8 

EGUALEN 

67392-87-4 

ELANTRINE 

58-19-5 

ELMIZEPINE 

14009-24-6 

ELBANIZINE 

3176-03-2 

ELCATONIN 

35067-47-1 

ELEDOISIN 

78421-12-2 

ELFAZEPAM 

90101-16-9 

Ei.r>nniPiNE 

23651-95-8 

ELIPROOIL 

15599-26-5 

ELL AG I C  ACID 

1403-47-0 

EtLIPTINIUM  ACHATE 

61887-16-9 

ELtWSTINE 

116539-59-4 

ELMAOIPINE 

75616-02-3 

ELSAMITRUCIH 

105953-59-1 

EL7AN0L0NE 

25771-23-7 

ELTENAC 

CAS 

Mtmber 

62030-88-0 
59776-90-8 
120608-46-0 
586-60-7 
152-62-5 
90729-43-4 
128326-82-9 
105250-86-0 
100981-43-9 
60940-34-3 
104775-36-2 
33159-27-2 
112573-73-6 
77695-52-4 
64552-16-5 
71027-13-9 
80263-73-6 
98383-18-7 
27220-47-9 
513-10-0 
95-04-5 
80576-83-6 
70641-51-9 
60-00-4 
102-60-3 
90733-40-7 
141410-98-2 
809-01-8 
15176-29-1 
116-38-1 
89197-32-0 
99500-54-6 
67037-37-0 
119-41-5 
70977-46-7 
111011-63-3 
56592-32-6 
67-42-5 
99287-30-6 
1232-85-5 
6196-08-3 
110629-41-9 
60731-46-6 
69-25-0 
52042-01-0 
119413-55-7 
119431-25-3 
476-66-4 
58337-35-2 
60784-46-5 
103946-15-2 
97068-30-9 
128-20-1 
72895-88-6 
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INN 

ELTOPRAZINE 
ELUCAIME 
ELZiVERI«E 
EMAKALTH 

EnSUTRxMiDE 

EbEUASTIME 

EMEPRONIUM  BROMIDE 

EMI GL I  TATE 

EMILIUM  TOSILATE 

EKITEFUR 

EnOPAMSL 

EMORF.-^ZONE 

EKYLCAMATE 

ENAOOLIHE 

EWAUPRIL 

EMAUPRILAT 

EHALKiREM 

EHAZADREM 

EWBUCRiL.4TE 

ENCAII^iOE 

ENCiFRAZINE 

ENCLO«IrE.»lE 

ENCYPRATE 

EhOIXAPRINE 

END*!DE 

ENDOMYCIM 

ENDRAL/.2!KE 

EKDRI30WE 

ENEFEXJNE 

ENEST5B0L 

infEHi^lC  ACID 

ENFLURAHE 

ENGLlT'AZOfJE 

EN1CL0S;?ATE 

ENILC0KA20LE 

ENiLCSPIRGNE 

ENISOPROST 

ENLOPLATIN 

ENOCiTABINE 

ENOFEL/.ST 

EKOLJCAM 

EKOXACiN 

EKOXAMAST 

ENOXAPARIN  SOOIUM 

ENOXIMCNE 

ENOXOLONE 

ENPIPRA20LE 

ENPIROLJNE 

ENPRAZEPINE 

ENPaorVI.LINE 

ENPROMATE 

ENPROSTIL 

ENRAHYCIM 


CAS 

Nunber 

IMM 

98224-03-4 

ENROFLOXACIN 

25314-87-8 

ENTACAPONE 

95520-81-3 

ENTSUFON 

129729-66-4 

ENVIOMYCIN 

3565-72-8 

ENVIRADEWE 

15687-14-6 

ENVIROXIME 

87233-61-2 

EPALRESTAT 

3614-30-0 

EPANOLOL 

80879-63-6 

EPERI50NE 

30716-01-9 

EPERVUDINE 

110690-43-2 

EPICAINIDE 

78370-13-5 

EPICILLIN 

58957-41-4 

EPICRIPTINE 

78-28-4 

EPIESTRIOL 

124378-77-4 

EPIMESTROL 

75847-73-3 

EPINASTINE 

76420-72-9 

EPINEPHRINE 

113082-98-7 

EPIPROPIDINE 

107361-33-1 

EPIRIZOLE 

6606-65-1 

EPIROPRIM 

37612-13-8 

EPIRUBICIN 

68576-86-3 

EPITIOSTANOL 

15690-57-0 

EPITIZIDE 

2521-01-9 

EPOPROSTENOL 

93181-85-2 

EPOSTANE 

4582-18-7 

EPRAZINONE 

1391-41-9 

EPRISTERIDE 

39715-02-1 

EPROBEMIDE 

35100-44-8 

EPROVAFEN 

67765-04-2 

EPROXINDINE 

2320-86-7 

EPROZINOL 

23049-93-6 

EPSIPRANTEL 

13<'>3S-16-9 

EPTALOPROST 

109229-58-5 

EPTASTIGMINE 

60662-18-2 

EPTAZOCINE 

73790-28-0 

ERDCSTEIKE 

59798-73-1 

ERGOCALCiFEROL 

81C26-63-3 

ERGOHETRIKE 

111523-41-2 

ERGOTAMINE 

55726-47-1 

ERICOLOL 

127035-60-3 

ERiTRITYL  TETRAKITRATE 

59755-82-7 

ERIZEPINE 

74011-58-8 

EROCAINIDE 

746C4-76-5 

ERSOFERMIN 

90i  1-08-1 

ERYTHROMYCIN 

77671-31-9 

ERYTHROMYCIN  ACISTRATE 

471-53-4 

ERYTHROMYCIN  STINOPRATE 

31729-24-5 

ESAFLOXACIN 

66364-73-6 

ESAPRA20LE 

47206-15-5 

ESCULAMINE 

41078-02-8 

ESERIDINE 

10087-89-5 

ESFLURBIPROFEN 

75121-56-9 

ESMOLOL 

11115-82-5 

ESORUBICIN 

CAS 
Niiiteer 


93106- 

130929- 

55837- 

33103- 

80883- 

72301- 

82159- 

86880- 

64840- 

60136- 

66304- 

26774- 

88660- 

547- 

7004- 

80012- 

51- 

5696- 

18694- 

73090- 

56420- 

2363- 

1764- 

35121- 

80471- 

10402- 

119169- 

87940- 

101335- 

83200- 

3?665 

98123- 

90693- 

101246- 

72322 

84611- 

50- 

60- 

1i3- 

85320 

7257- 

96645- 

85750- 

111212- 

114- 

96128- 

84252- 

79286- 

64204' 

2908- 

25573- 

51543- 

105598 

63521 


60-6 
57-6 
16-6 
22-9 


55 

79 

09 

51 

90 

25 

03-8 

90-3 

47-3 

81-9 

98-0 

43-7 

43-4 

17-3 

40-1 

70-7 

45-2 

58-8 

85-8 

78-9 

65-2 

90-1 

78-7 

60-1 

99-3 

08-2 

36-4 

83-2 

76-8 

68-8 

13-5 

23-4 

14)i6 

79-7 

15-5 

£7-8 

25-8 

87-3 

38-5 

85-2 

07-8 

89-1 

03-9 

77-4 

55-3 

75-0 

43-7 

39-6 

03-4 

85-7 
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Section 

A.       (continued) 

■   • 

(370). 

(con.): 

Table  1. 

con.) 

CAS 

CAS 

INN 

Nunber 

INN 

Number 

ESPATROPAT 

132829-83-5 

ETHYL   DIRAZEPATE 

23980-14-5 

ESPROQUINE 

37517-33-2 

ETHYLESTRENOL 

965-90-2 

ESTAZOLAM 

29975-16-4 

ETHYL   L0FLA2EPATE 

29177-84-2 

ESTRADIOL 

50-28-2 

ETHYLMETHYLTHIAW8UTEHE 

441-61-2 

ESTRADIOL 

lENZOATE 

50-50-0 

ETHYNERONE 

3124-93-4 

ESTRADIOL 

;ndecyute 

3571-53-7 

ETHYPICONE 

467-90-3 

ESTRADIOL 

VALERATE 

979-32-8 

ETIBENDAZOLE 

64420-40-2 

E3TRAMUSTI 

IE 

2998-57-4 

ETICLOPRIOE 

84226-12-0 

ESTRAPRONI 

:ate 

4140-20-9 

ETICYCLIDINE 

2201-15-2 

E3TRAZIN0L 

5941-36-6 

ETIDOCAINE 

36637-18-0 

ESTRIOL  SU 

rCINATE 

514-68-1 

ETIDRONIC  ACID 

2809-21-4 

ESTROFURAT 

10322-73-3 

ETIFELMINE 

341-00-4 

ESTRONE 

53-16-7 

ETIFENIN 

63245-28-3 

ESUPRONE 

91406-11-0 

ETIFOXINE 

21715-46-8 

ETABENZARO 

IE 

15686-63-2 

ETILAMFETAMINE 

457-87-4 

ETACEPRIDE 

68788-56-7 

ETILEFRINE 

709-55-7 

ETACRYWIC 

kCIO 

58-54-8 

ETILEFRINE  PIVALATE      ' 

85750-39-6 

ETAFEDRINE 

7681-79-0 

ETINTIDINE 

69539-53-3 

ETAFENONE 

90-54-0 

ETIPIRIUM   ICOIDE 

3478-15-7 

ETAMINILE 

15599-27-6 

ETIPROSTON 

59619-81-7 

ETAMIPHYLL 

IN 

314-35-2 

ETIRACETAM 

33996-58-6 

ETAMIVAN 

304-84-7 

ETIROXATE 

17365-01-4 

ETAMOCYCLI 

it 

15590-00-8 

ETISAZOLE 

7716-60-1 

ETAMSYLATE 

2624-44-4 

ETISOMICIN 

70639-48-4 

ETANIDAZOL 

: 

22668-01-5 

ETISULERGINE 

6/.  795-23-9 

ETANTEROL 

93047-39-3 

ETI20LAM 

40054-69-1 

t 

ETAOUALONE 

•.     7432-25-9 
87719-32-2 

ETOCARLIDE 

1234-30-6 

ETAROTENE 

ET OCR  RENE 

5252-99-5 

ETAS'JLINE 

16781-39-8 

ETODOLAC 

41340-25-4 

ETAZEPINE 

88124-27-0 

ETOORCXIZINE 

17692-34-1 

ETAZOLATE 

51022-77-6 

ETOFAMIOE 

25287-60-9 

EIEBENECID 

1213-06-5 

ETCFENAMATE 

30544-47-9 

ETEROBARB 

27511-99-5 

ETOFENPROX 

80844-07-1 

ETERSALATE 

62992-61-4 

ETOFIBRATE 

31637-97-5 

ETHACRIDU 

t 

442-16-0 

ETOFORMIN 

45086-03-1 

ETHAMBUTOL 

74-55-5 

ETGFURADINE 

17692-35-2 

ETHAVERINE 

486-47-5 

ETOFYLLINE 

519-37-9 

ETHCHLOR'/> 

HCL 

113-18-8 

ETOFYLLINE  CLOFIBRATE 

54504-70-0 

ETHENZAMID 

c 

938-73-8 

ETOGLUCID 

1954-28-5 

ETHIAZIDE 

1824-58-4 

ETOLOREX 

54063-36-4 

ETHINAMATE 

126-52-3 

.    ETOLOTIFEN 

82140-22-5 

ETHINYLEST 

RADIOL 

57-63-6 

ETCLOXAMINE 

1157-87-5 

ETHIOOIZEC 

OIL   (131    I) 

8016-07-7 

ETCWiDATE 

33125-97-2 

ETHIONAMK 

E 

536-33-4 

ETOMIDOLINE 

21590-92-1 

ETHISTEROli 

E 

434-03-7 

ETOMOXIR 

124083-20-1 

ethohepta; 

INE 

77-15-6 

ETON AM 

15037-44-2 

ETHOMOXANE 

16509-23-2 

ETONITAZENE 

911-65-9 

ETHOSUXIMl 

DE 

77-67-8 

ETONOGESTREL 

54048-10-1 

ETHOTOIN 

86-35-1 

ETOPERIDONE 

52942-31-1 

ETHOXAZORl 

TOSIDE 

30851-76-4 

ETOPOSIDE 

33419-42-0 

ETHYL  BIS( 

OUMACETATE 

548-00-5 

ETOPR INDOLE 

54063-57-5 

ETHYL  CARI 

LU2EPATE 

65400-85-3 

ETORPHINE 

14521-96-1 

ETHYL  CAR" 

RI20ATE 

5714-09-0 

ETOSALAMIDE 

15302-15-5 

ETHYL  DIBl 

NATE 

5560-69-0 

ETCXADROL 

28139-85-7 
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Seccion  A.      (continued) 

(370).      (con.): 
Table  1.     (con.) 

INN 

ETOXAZENE 

ETOXERIDINE 

ETOZOLIN 

ETRABAHINE 

ETRETINATE 

ETRYPTAMINE 

ETYBENZATROPIME 

ETYMEMAZINE 

ETYNOOIOL 

EUCATROPINE 

EUPROCIN 

EVANDAMINE 

EXALAMIDE 

EXAMETAZme 

EXAPROLOL 

EXEMESTANE 

EXEPANOL 

EXIFONE 

EXIPR06EM 

FADROZOLE 

FALINTOLOL 

FALIPAMIL 

FAMCICLOVIR 

FAMIRAPRINIUM  CHLORIDE 

FAMOTIDINE 

FAMOTINE 

FAMPROFAZONE 

FANANSERIN 

FANETIZOLE 

FANTOFARONE 

FANTRIDONE 

FASIPLON 

FASUDIL 

FAZAOINIUM  BROMIDE 

FAZARABINE 

FEBAnTEL 

FEBAKSAf^ATE 

FEBL'PROL 

FEBUVERINE 

FECLEMINE 

FECLCBUZONE 

FED0T02INE 

FEDRILATE 

FELBAMATE 

FELBINAC 

FELIPYRINE 

FELOOIPINE 

FELYPRESSm 

FEMOXETINE 

FENABUTENE 

FENACETINOL 

FENACLON 

FENADIAZOLE 

FENAFTIC  ACID 


CAS 

Nunber 

INN 

94-10-0 

FENALAMIDE 

469-82-9 

FENALCQMINE 

73-09-6 

FEMAMIFURIL 

70590-58-8 

FENAHISAL 

54350-48-0 

FENAMOLE 

2235-90-7 

FENAPERONE 

524-83-4 

FENBENDAZOLE 

523-54-6 

FENBENICILLIN 

1231-93-2 

FENBUFEN 

100-91-4 

FENBUTRAZATE 

1301-42-4 

FENCAMFAMIN 

100035-75-4 

FENCARSAMIOE 

53370-90-4 

FENCIBUTIROL 

105613-48-7 

FEMCLEXONIUM  METILSUIFATE 

55837-19-9 

FEMCLOFENAC 

107868-30-4 

FENCLOFOS 

77416-65-0 

FEMCLONINE 

52479-85-3 

FENCLORAC 

26281-65-6 

FEHCLOZIC  ACID 

102676-47-1 

FENDILINE 

90581-63-8 

FENOOSAL 

77862-92-1 

FENERITROL 

104227-87-4 

FENESTREL 

108894-41-3 

FENETHAZINE 

76824-35-6 

FENETRAOIL 

18429-78-2 

FENETYLLINE 

22381-35-2 

FENFLUMIZOL 

127625-29-0 

FENFLURAMINE 

79069-94-6 

FENFLUTHRIN 

114432-13-2 

FENGABINE 

17692-37-4 

FENHARMANE 

106100-65-6 

FENIMIOE 

103745-39-7 

FENIQOIUM  CHLORIDE 

49564-56-9 

FENIPENTOL 

65886-71-7 

FENIROFIBRATE 

58306-30-2 

FENISCREX 

13246-02-1 

FENMETOZOLE 

3102-00-9 

FEMMETRAMIDE 

7077-33-0 

FENOBAM 

3590-16-7 

FENOCiNOL 

23111-34-4 

FENOCTIMINE 

123618-00-8 

FENOFIBRATE 

23271-74-1 

FEMOLDOPAM 

25451-15-4 

FENOPROFEN 

5728-52-9 

FENOTEROL 

1980-49-0 

FEKOVERINE 

86189-69-7 

FENOXAZOLINE 

56-59-7 

FENOXEOIL 

59859-58-4 

FENOXYPROPAZINE 

5984-83-8 

FENQZOLONE 

4665-04-7 

FENPENTADIOL 

306-20-7 

FENPERATE 

1008-65-7 

FENPIPALONE 

27736-80-7 

FENPIPRAMIOE 

CAS 

NuTfeer 

4551-59-1 

34616-39-2 

735-64-8 

133-11-9 

5467-78-7 
54063-38-6 
43210-67-9 

1926-48-3 
36330-85-5 

4378-36-3 

1209-98-9 

3735-90-8 

5977-10-6 

30817-43-7 

34645-84-6 

299-84-3 

7424-00-2 
36616-52-1 
17969-20-9 
13042-18-7 
53597-27-6 
15301-67-4 

7696-97-7 

522-24-7 

54063-39-7 

3736-08-1 

73445-46-2 

458-24-2 

75867-00-4 

80018-06-0 

15301-68-5 

60-45-7 

34106-48-4 

583-03-9 

54419-31-7 

34887-52-0 

41473-C9-0 

5588-29-4 
57653-26-6 

3671-05-4 
69365-65-7 
49562-28-9 
67227-56-9 
31879-05-7 
13392-18-2 
37561-27-6 

4846-91-7 
54063-40-0 

3818-37-9 
15302-16-6 
15687-18-0 
55837-26-8 
21820-82-6 
77-01-0 
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A.   (continued) 

(con. ) : 
con.) 


im 

FENPIPRANE 

FENPIVERINtUM  BROMIDE 

FENPRINAST 

FENPROPOREX 

FENPROSTAL^NE 

FENQUIZONE 

FENRETINIOI 

FENSPIRIOE 

FEMTANYL 

FENTIAZAC 

FENTICLOR 

FENTICONAZdLE 

FENTONIUM  EROMIDE 

FENYRAMIOOL 

FENYRIPOL 

FEPENTOLIC  IHCIO 

FEPITRI20L 

FEPRAOINOL 

FEPRAZONE 

FEPROMIOE 

FEPROSIONIN^ 

FERPIFOSATE 

FERRIC  (59 

FERRIC  FRUCtOSE 

ferrocholinAte 
ferr0p0l1ma.er 

FERROTRENINi; 

FERTIRELIN 

FETOXILATE 

FEXICAINE 

FEXINIDAZOLi; 

FEZATIONE 

FEZOLAMINE 

FIACITABINE 

FIALURIOINE 

FIBRACILLIN 

FIBRINOGEN  h25  I) 

FIBRINOLYSIS  (HUMAN) 

FILENAOOL 

FILGRASTIM 

FILIPIN 

FINASTERIDE 

FIPEXIOE 

FLAMENOL 

FLAVAMINE 

FLAVOOIC  ACi) 

FLAyOOILOL 

FLAVOXATE 

FLAZALONE 

FLECAINIDE 

FLEROeUTEROl 

FLEROXACIN 

FLESINOXAN 

FLESTOLOL 


SODIUM 
=E)  CITRATE  INJECTION 


CAS 

Wnnber 

3540-95-2 
125-60-0 
75184-94-0 
15686-61-0 
69381-94-8 
20287-37-0 
65646-68-6 
5053-06-5 
437-38-7 
18046-21-4 
97-24-5 
72479-26-6 
5868-06-4 
553-69-5 
3607-24-7 
17243-33-3 
53415-46-6 
63075-47-8 
30748-29-9 
54063-41-1 
22293-47-6 
138708-32-4 
54063-42-2 
29041-71-2 
1336-80-7 
54063-44-4 
15339-50-1 
38234-21-8 
54063-45-5 
54063-46-6 
59729-37-2 
15387-18-5 
80410-36-2 
69123-90-6 
69123-98-4 
51154-48-4 


9004 

78168 

121181 

480 

98319 

34161 

2174 
15686 
37470 
79619 
15301 
21221 
54143 
82101 
79660 
98205- 
87721- 


09-5 
92-0 
53-1 
-49-9 
26-7 
24-5 
64-3 
60-9 
13-6 
31-1 
69-6 
18-1 
55-4 
10-8 
72-3 
89-1 
62-8 


INN 

FLETAZEPAM 

FLEZELASTINE 

FLOCALCITRIOL 

FLOCTAFENINE 

FLOMOXEF 

FLOPROPIONE 

FLORANTYRONE 

FLOROIPINE 

FLOREDIL 

FLORFENICOL 

FLORIFENINE 

FLOSATIOIL 

FLOSEQUINAN 

FLOSULIDE 

FLOTRENIZINE 

FLOVERINE 

FLOXACRINE 

FLOXURIDINE 

FLUACIZINE 

FLUALAMIOE 

FLUANISONE 

FLUAZACORT 

FLUAZURON 

FLUBANILATE 

FLUBENDAZOLE 

FLUBEPRIDE 

FLUCARBRIL 

FLUCETOREX 

FLUC INDOLE 

FLUCIPRAZINE 

FLUCLOROLONE  ACETONIDE 

FLUCLOXACILLIN 

FLUCONAZOLE 

FLUCRILATE 

FLUCYTOSINE 

FLUOALANINE 

FLUDARABINE 

FLUDAZONIUM  CHLORIDE 

FLUOEOXYGLUCOSE  (18  F) 

FLUDIAZEPAM 

FLUOOREX 

FLUDOXOPONE 

FLUDROCORTISONE 

FLUOROXYCORTIDE 

FLUFENAMIC  ACID 

FLUFENISAL 

FLUFOSAL 

FLUFYLLINE 

FLUGESTONE 

FLUINDAROL 

FLUINDIONE 

FLUMAZENIL 

FLUMECINOL 

FLUMEDROXONE 


CAS 
Ninfeer 

34482-99-0 
135381-77-0 
83805-11-2 
23779-99-9 
99665-00-6 
2295-58-1 
519-95-9 
77590-96-6 
53731-36-5 
76639-94-6 
83863-79-0 
113593-34-3 
76568-02-0 
80937-31-1 
82190-92-9 
27318-86-1 
53966-34-0 
50-91-9 
30223-48-4 
5107-49-3 
1480-19-9 
19888-56-3 
86811-58-7 
847-20-1 
31430-15-6 
56488-61-0 
2261-94-1 
40256-99-3 
40594-09-0 
54340-64-6 
3693-39-8 
5250-39-5 
86386-73-4 
23023-91-8 
2022-85-7 
35523-45-6 
21679-14-1 
53597-28-7 
105851-17-0 
3900-31-0 
15221-81-5 
71923-29-0 
127-31-1 
1524-88-5 
530-78-9 
22494-27-5 
65708-37-4 
82190-'$1-8 
337-03-1 
6723-40-6 
957-56-2 
78755-81-4 
56430-99-0 
15687-21-5 
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Section  A.      (continued) 

(370).      (con.): 
Table  1.     (con.) 

INN 

FLUMEQUINE 

FLUMERIDONE 

FLUMETASONE 

FLUMETHIAZIOE 

FLUMETRAMIDE 

FLUMEXADOL 

FLUMEZAPINE 

FLUMINOREX 

FLUMIZOLE 

FLUMOXONIOE 

FLUNAMINE 

FLUNARIZINE 

FLUNIDAZOLE 

FLUNISOLIDE 

FLUNITRAZEPAM 

FLUNIXIN 

FLUNOPROST 

FLUNOXAPROFEN 

FLUOCINOLONE  ACETONIDE 

FLUOCINONIDE 

FLUOCORTIN 

FLUOCORTOLONE 

FLUORESONE 

FLUOROOOPA  18F 

FLUOROMETHOLOtJE 

FLUOROURACIL 

FLUOTRACEN 

FLUOXETINE 

FLUOXYMESTERONE 

FLUPAROXAN 

FLUPENTIXOL 

FLUPERAMIDE 

FLUPERLAPINE 

FLUPEROLONE 

FLUPHENAZINE 

FLUPIMAZINE 

FLUPIRTINE 

FLUPRANONE 

FLUPRAZINE 

FLUPREDNIOENE 

FLUPREONISOLONE 

FLUPROFEN 

FLUPROFYLLINE 

FLUPROQUAZONE 

FLUPROSTENOL 

FLUQUAZONE 

FLURADOLINE 

FLURANTEL 

FLURAZEPAM 

FLURBIPROFEN 

FLURETOFEN 

FLURITHROMYCIN 

FLUROCITABINE 

FLUROFAMIDE 


CAS 

NuTter 

m 

42835-25-6 

FLUROTYL 

75444-64-3 

FLUROXENE 

2135-17-3 

FLUSALAN 

148-56-1 

FLUSOXOLOL 

7125-73-7 

FLUSPIPERONE 

30914-89-7 

FLUSPIRILENE 

61325-80-2 

FLUT AMIDE 

720-76-3 

FLUTAZOLAM 

36740-73-5 

FLUTEMAZEPAM 

60135-22-0 

FLUTIAZIN 

50366-32-0 

FLUTICASONE 

52468-60-7 

FLUTIZENOL 

4548-15-6 

FLUTQMIDATE 

3385-03-3 

FLUTONIDINE  ' 

1622-62-4 

FLUTOPRAZEPAM 

38677-85-9 

FLUTRIMAZOLE 

86348-98-3 

FLUTROLINE 

66934-18-7 

FLUTROPIUM  BROMIDE 

67-73-2 

FLUVASTATIN 

356-12-7 

FLUVOXAMINE 

33124-50-4 

FLUZINAMIDE 

152-97-6 

FLUZOPERINE 

2924-67-6 

FOLESCUTOL 

92812-82-3 

FOLIC  ACID 

426-13-1 

FOMEPIZOL 

51-21-8 

FOMIDACILLIN 

35764-73-9 

FOHINOBEN 

54910-89-3 

FOMOCAINE 

76-43-7 

FOPIRTOLINE 

105182-45-4 

FORFENIMEX 

2709-56-0 

FORMEBOLONE 

53179-10-5 

FORMESTANE 

67121-76-0 

FORMETOREX 

3841-11-0 

FORMINITRAZOLE 

69-23-8 

FORMOCORTAL 

47682-41-7 

FORMOTEROL 

56995-20-1 

FOSARILATE 

21686-10-2 

FOSAZEPAM 

76716-60-4 

FOSCARNET  SXIUM 

2193-87-5 

FOSCOLIC  ACID 

53-34-9 

FOSENAZIDE 

17692-38-5 

FOSFESTROL 

85118-43-0 

fOSFOCREATININE 

40507-23-1 

FOSFOMYCiN 

40666-16-8 

FOSFONET  SOOIUM 

37554-40-8 

FOSFOSAL 

71316-84-2 

FOSINOPRIL 

30533-89^2 

FOSINOPRILAT 

17617-23-1 

FOSMENIC  ACID 

5104-49-4 

FOSMIDOMYCIN 

56917-29-4 

FOSW  AMINE 

82664-20-8 

FOSPHENYTOIN 

37717-21-8 

FOSP IRATE 

70788-28-2 

F0S0UID8NE 

CAS 


333- 

406- 

4776- 
84057- 
54965- 

1841- 
13311- 
27060- 
52391- 

7220- 
90566- 
10202- 
84962- 
28125- 
25967 
119006- 
70801- 
63516- 
93957 
54739- 
76263- 
52867- 
15687- 
59- 

7554- 
98048- 
18053- 
17692- 
22514- 
72973- 

2454- 

566- 

15302- 

500- 

2825- 
73573 
73514- 
35322- 
63585- 

2398- 

16543- 

522- 

5786- 
23'.55- 
54870- 

6064- 
98048- 
95399- 
15237- 
66508- 
103878- 
93390- 

5598- 
1U517- 


36-8 

90-6 

06-1 

96-5 

22-9 

19-6 

84-7 

91-9 

89-6 

56-6 

53-3 

40-1 

75-4 

87-3 

29-7 

77-8 

02-4 

07-4 

54-1 

18-3 

13-3 

77-3 

22-6 

30-3 

65-6 

07-8 

31-1 

39-6 

23-4 

11-6 

11-7 

48-3 

18-8 

08-3 

60-7 

87-2 

87-1 

07- 

09- 

95- 

10- 

40-7 

71-0 

02-4 

27-8 

83-1 

97-6 

71-6 

70-2 

53-0 

96-2 

81-9 

52-7 

02-1 


-7 
■1 
-0 
-5 
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Section  4.   (continued) 

(370).   ^con.) 
Table  1.  (cbn.) 


INN 

POSTED I L 

FOSTRIECIN 

FOTEMUSTINE 

FOTRETAMINE 

FRABUPROFEN 

FRAMYCETIN 

FREMTIZOLE 

FRONEPIDIL 

FROPENEM 

FROXIPROST 

FTALOFYME 

FTAXILIDE 

FTIVAZIDE 

FTORMETAZINEI 

FT0RPR0PA2INE 

FUBROGONIUM  ^OOIDE 

FUNAGILLIN 

FUMOXICILLIN 

FUPRAZOLE 

FURACRINIC  AtlD 

FURAFYLLINE 

FURALAZINE 

FURALTADONE 

FURAPROFEN 

FURAZABOL 

FURAZOLIDONE 

FURAZOLIUM  piLORIDE 

FURBUCILLIM 

FURCLOPROFEN 

FUREGRELATE 

FURETHIDINE 

FURFENOREX 

FURIDARONE 

FURMETHOXADOllE 

FURNIDIPINE 

FUROBUFEN 

FUROOAZOLE 

FUROFENAC 

FUROMAZINE 

FUROSEMIOE 

FUROSTILBEST|?OL 

FURSALAN 

FURSULTIAMINl 

FURTERENE 

FURTRETHONIUfI  IODIDE 

FUSAFUNGINE 

FUSIOIC  ACID 

FUZLOCILLIM 

FYTIC  ACID 

GABAPENTIN 

GABEXATE 

GABOXAOOL 

GADOBENIC  AC^D 

GAOOBUTROL 


CAS 

Ninber 

IWII 

75889-62-2 

GAOOOIAMIDE 

87810-56-8 

GADOPEMAMIDE 

92118-27-9 

GADOPENTETIC  ACID 

37132-72-2 

GADOTERIC  ACID 

86696-88-0 

GADOTERIDOL 

119-04-0 

GALAMUSTINE 

26130-02-9 

GALANTAMINE 

79700-63-3 

GALLAMINE  TRIETHICOIDE 

106560- U-9 

GALLIUM  (67  GA)  CITRATE 

62559-74-4 

GALLOPAMIL 

131-67-9 

GALOCITABINE 

19368-18-4 

GALOSEMIDE 

149-17-7 

GALTIFENIN 

33414-30-1 

GAMFEXINE 

33414-36-7 

GAMOLENIC  ACID 

3690-58-2 

GANCICLOVIR 

23110-15-8 

GANEFROMYCIN 

78186-33-1 

GANGLEFENE 

60248-23-9 

6ANIRELIX 

23580-33-8 

GAPICOMINE 

80288-49-9 

GAPROHID^INE 

556-12-7 

GEDOCARNIL 

139-91-3 

GEFARNATE 

67700-30-5 

GEMAZOCINE 

1239-29-8 

GEMCAOIOL 

67-45-8 

GEMCITABINE 

5118-17-2 

GEMEPROST 

54340-65-7 

GEMFIBROZIL 

58012-63-8 

GENTAMICIN 

85666-24-6 

GENTISIC  ACID 

2385-81-1 

GEPEFRINE 

3776-93-0 

GEPIRONE 

4662-17-3 

GEROQUINOL 

6281-26-1 

GESTACLONE 

138661-03-7 

GESTADIENOL 

38873-55-1 

GESTOOENE 

56119-96-1 

GESTONORONE  CAPROATE 

56983-13-2 

GESTRINONE 

28532-90-3 

GEVOTROLINE 

54-31-9 

GIPARMEN 

549-40-6 

GIRACOOAZOLE 

15686-77-8 

GIRACTIDE 

804-30-8 

GIRISOPAM 

7761-75-3 

GITALIN,  AMORPHOUS 

541-64-0 

GITALOXIN 

1393-87-9 

GITOFORMATE 

6990-06-3 

GLAFENINE 

66327-51-3 

GLAZl OVINE 

83-86-3 

GLEMANSERIN 

60142-96-3 

GLEPTOFERRON 

39492-01-8 

GLIAMILIDE 

64603-91-4 

GLIBENCLAMIOE 

113662-23-0 

GLIBORNURIDE 

138071-82-6 

GLIBUTIMINE 

CAS 

Number 


122795- 

117827- 

80529- 

72573- 

120066- 

105618- 

357- 

65- 

41183- 

16662- 

124012- 

52157- 

106719- 

7273- 

506- 

82410- 

114451- 

299- 

124904- 

1539- 

106686- 

109623- 

51- 

54063- 

35449- 

95058- 

64318- 

25812- 

1403- 

490- 

18840- 

83928- 

10457- 

19291- 

14340- 

60282- 

1253- 

16320- 

107266- 

67268- 

110883- 

24870- 

82230- 

1405- 

3261- 

10176- 

3820- 

17127- 

132553 

57680' 

51876- 

10238- 

26944- 

25859 


■1 
-2 
-7 
•1 


-0 
-2 
-6 


43- 

80- 

93- 

82- 

54-8 

02-8 

70- 

29- 

64- 

47-8 

42-6 

91-2 

74-8 

99-6 

26-3 

32-0 

30-8 

61-6 

93-4 

39-5 

40-2 

97-4 

77-4 

47-7 

36-6 

81-4 

79-2 

30-0 

66-3 

79-9 

47-6 

76-1 

66-6 

69-1 

01-3 

87-3 

28-7 

04-0 

06-8 

43- 

46- 

04- 

53- 

76-1 

53-8 

39-3 

67-5 

48-9 

86-7 

55-4 

98-3 

21-8 

48-9 

76-1 


-3 

-0 
-0 
-3 
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Section  A.   (continued) 

(370).       (con.): 
Tabic  1.     (con.) 


CAS 

INN 

Hurber 

INN 

GLICARAMIOE 

36980-34-4 

GUACETISAL 

GLICETANILE 

24455-58-1 

GUAFECAINOL 

GLICLA2IDE 

21187-98-4 

GUA I ACT AMINE 

GLICOKDAMIDE 

52994-25-9 

GUAIAPATE 

GLIDA2AMIDE 

3074-35-9 

GUAIETOLIN 

GLIFLUMIDE 

35273-88-2 

GUAIFENESIN 

GLIMEPIRIDE 

93479-97-1 

GUAIFYLLINE 

GL I  PAL AM  IDE 

37598-94-0 

GUAIMESAL 

GLIPEHTIDE 

32797-92-5 

GUAISTEIME 

GLIPIZICH 

29094-61-9 

GUAHECYCi.iXE 

GLIQUICCi^E 

33342-05-1 

guanasem: 

GLISAMURIDE 

52430-65-6 

GUANACLINE 

GLISINDAMIDE 

71010-45-2 

guanaorel 

GL I  SOL AM  IDE 

24477-37-0 

GUANAZOOINE 

GLISOXEPIDE 

25046-79-1 

cuancio:ne 

GLOBIN  ZINC  INSULIN  INJECTION 

9004-21-1 

GUANCLOFINE 

GLOXAZONE 

2507-91-7 

GUANETHIDINE 

GLOXIMOKAM 

90850-05-8 

GUANFACINE 

GLUCAGON 

16941-32-5 

GUANISOOUltiE 

GLUCALOX 

12182-48-8 

GUANOCLOR 

GLUCAMETACIM 

52443-21-7 

GUANOCTINE 

GLUCOSAMINE 

3416-24-8 

GUANOXABENZ 

GLUCOSULFAMIDE 

7007-76-3 

GUANOXAN 

GLUCOSULFCNE 

554-18-7 

GUANOXYrCN 

GLUCUROLACTONE 

32449-92-6 

GUSPERIMUS 

GLUCURONAMIDE 

61914-43-0 

HACHIMYCIN 

GLUNICATE 

80763-86-6 

HALAZEPAM 

GLUSOFERRON 

.  56959-18-3 

HALAZONE 

GLUTAMIC  ACID 

56-86-0 

HALCINONIDE 

GLUTARAL 

111-30-8 

HALETA20LE 

GLUTAURINE 

56488-60-9 

HALOCARBAN 

GLUTETHIMIDE 

77-21-4 

HALOCORTOLOKE 

GLYBUTHIAZOL 

535-65-9 

HALOFANTRINE 

GLYBU20LE 

1492-02-0 

HALOFENATE 

GLYCINE 

56-40-6 

HALOFUG'KONE 

GLYCLOPYRAMIDE 

631-27-6 

hALOHETASONE 

GLYCOBIARSOL 

116-49-4 

HALONAMINE  ' 

GLYCOPYRRONIUM  BROMIDE 

596-51-0 

HALOPEMIDE 

GLYCYCLAMIDE 

664-95-9 

HALOPENIUM  CHLORIDE 

GLYHEXAMIDE 

451-71-8 

HALOPERIDCL 

GLYMIDINE  SODIUM 

3459-20-9 

HALOPREDONE 

GLYCCTAMIDE 

1038-59-1 

HALOPROGESTEROKE 

GLYPIMAMIOE 

1228-19-9 

HALOPROGIN 

GLYPROTHIAZOL 

80-34-2 

HALOTKANE 

GLYSOBUZOLE 

3567-08-6 

NALOXAZOLAM 

GOLD  (198  AU),  COLLOIDAI 

10043-49-9 

HALOXON 

GONADORELIN 

33515-09-2 

HAMYCIN 

GGSERELIN 

65807-02-5 

HEDAQUINIUM  CHLORIDE 

GRAMICIDIN 

1405-97-6 

HELIOMYCIN 

GRAMICIDIN  S 

113-73-5 

HEPARIN  SODIUM 

GRANISETRON 

109839-09-0 

HEPRONICATE 

GRcPAFLOXACIN 

119914-60-2 

HEPTABARB 

GRISEOFULVIN 

126-07-8 

HEPTAMINOL 

GUABENXAN 

19889-45-3 

HEPTAVERINE 

CAS 

Wmteer 

55482-89-8 

36199-78-7 

15687-23-7 

852-42-6 

63834-83-3 

93-14-1 

5634-38-8 

81674-79-5 

103181-72-2 

16545-11-2 

5051-62-7 

1463-28-1 

40580-59-4 

59252-59-4 

1113-10-6 

55926-23-3 

55-65-2 

29110-47-2 

154-75-4 

5001-32-1 

3658-25-1 

7473-70-3 

.    2165-19-7 

13050-33-4 

104317-84-2 

1394-02-1 

23092-17-3 

80-13-7 

3093-35-4 

15599-36- 

369-77- 

24320-27- 

69756-53- 

26718-25- 

55837-20- 

50629-82-3 

50583-06-7 

59831-65-1 

7008-13-1 

52-86-8 

57781-15-4 

3538-57-6 

777-11-7 

151-67-7 

59128-97-1 

321-55-1 

U03-71-0 

4310-89-8 

11029-70-2 

9005-49-6 

7237-81-2 

509-86-4 

372-66-7 

54063-48-8 
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(continued) 

con. ) : 
(  on.) 


Section 

(370). 
Table  1.     ( 


HEPTOLAMIDE 

HEPZIDINE 

HETACILLIM 

HETAFLUR 

HETERONIUM  tROMIDE 

HEXACHLOROPDEME   " 

HEXACYPRONE 

HEXADILINE  I 

HEXADIMETHRtNE  BRONIOE 

HEXAFLURONIUM  BROMIDE 

HEXAMETHONIVN  BROMIDE 

HEXAMIDINE 

HEXAPRADOL 

HEXAPROFEN 

HEXAPROPYMAfrE 

HEXASONIUM  IODIDE 

HEXCARBACHoilNE  BROMIDE 

HEXED I NE 

HEXESTROL 

HEXETIDINE 

HEXOBARBITA. 

HEXOBENDINE 

HEXOCYCLIUM  METILSULFATE 

HEXOPRENALINE 

HEXOPYRROMIUM  BROMIDE  , 

HEXYLCAINE 

HISTAPYRRODJINE 

HISTIDINE 

HISTRELIM  r 

homarylami*^ 

homatropine  methylbromide 
homidium  bromide 
hohochlorc^clizine 
homofenaziMe 
homopipramol 

HOMOSALATE 

KOHPRENORPHINE 

HOPANTENIC  ACID 

HOQUIZIL  J 

HYALOSIDASB 

HYALURONIoisE 

HYCANTHONE] 

HYORACARBAilNE 

HYORALAZINS  ' 

HYDRARGAPHIN 

HYDR0BENTI2I0E 

HYDROCHLOROTHIAZIDE 

HYDROCOOONf 

HYDROCORTAHATE 

HYDROC0RTI$ONE 

HYDROCORTISONE  ACEPONATE 

HYDROFLUME  HIAZIDE 

HYDROMADINpNE 

HYDROMORPHINOL 


CAS 

CAS 

Nunber 

INN 

Nunber 

1034-82-8 

HYOROMORPHONE 

466-99-9 

1096-72-6 

HYOROTALCITE 

12304-65-3 

3511-16-8 

HYOROXINDASATE 

7008-14-2 

3151-59-5 

HYDROXINDASOL 

7008-15-3 

7247-57-6 

HYDROXOCOBALANIN 

13422-51-0 

70-30-4 

HYDROXY AMFETANIME 

1518-86-1 

892-01-3 

HYDROXYCARBAMIDE 

127-07-1 

3626-67-3 

HYDROXYCHLOROQUINE 

118-42-3 

9011-04-5 

HYOROXYDIONE  SOOIUH  SUCCINATE 

53-10-1 

317-52-2 

HYDROXYPETHIOINE 

468-56-4 

55-97-0 

HYOROXYPROCAINE 

487-53-6 

3811-75-4 

HYDROXYPROGESTEROME 

68-96-2 

15599-37-8 

HYOROXYPROGESTERONE  CAPROATE 

630-56-8 

24645-20-3 

HYOROXYPYRIDINE  TARTRATE 

7008-17-5 

358-52-1 

HYOROXYSTENOZOLE 

19120-01-5 

3569-59-3 

HYOROXYSTILBAMIOINE 

495-99-8 

306-41-2 

HYOROXYTETRACAIHE 

490-98-2 

5980-31-4 

HYDROXYTOLUIC  ACID 

83-40-9 

5635-50-7 

HYDROXYZINE 

68-88-2 

141-94-6 

HYNECROMONE 

90-33-5 

56-29-1 

HYPROMELLOSE 

8063-82-9 

54-03-5 

IBACITABINE 

611-53-0 

115-63-9 

I8AFL0XACIN 

91618-36-9 

3215-70-1 

IBAZOCINE 

57653-28-8 

3734-12-1 

IBOP AMINE 

66195-31-1 

532-77-4 

IBROTAMIDE 

466-14-8 

493-80-1 

I BUD I  LAST 

50847-11-5 

71-00-1 

IBUFENAC 

1553-60-2 

76712-82-8 

IBUPROXAN 

53648-05-8 

451-77-4 

IBUTEROL 

53034-85-8 

80-49-9 

IBUTILIDE 

122647-31-8 

1239-45-8 

IBUVERINE 

31221-85-9 

848-53-3 

I CAT  I  BANT 

130308-48-4 

3833-99-6 

ICLAZEPAM 

57916-70-8 

35142-68-8 

ICODULINE 

138511-81-6 

118-56-9 

ICOSAPENT 

10417-94-4 

16549-56-7 

ICOSPIRAMIDE 

79449-99-3 

18679-90-8 

IDARUBICIN 

58957-92-9 

21560-59-8 

lOAVERINE 

100927-13-7 

37326-33-3 

IDAZOXAN 

79944-58-4 

9001-54-1 

IDE8EN0NE 

58186-27-9 

3105-97-3 

IDENAST 

108674-88-0 

3614-47-9 

IDOXIFENE 

116057-75-1 

86-54-4 

IDOXURIDINE 

54-42-2 

14235-86-0 

lORALFlDINE 

95668-38-5 

13957-38-5 

IDRAPRIL 

127420-24-0 

58-93-5 

IDROCILAMIDE 

6961-46-2 

125-29-1 

IDROPRANOLOL 

27581-02-8 

76-47-1 

IFENPRODIL 

23210-56-2 

50-23-7 

IFOSFAMIDE 

3778-73-2 

74050-20-7 

IFOXETINE 

66208-11-5 

135-09-1 

IGMESINE 

140850-73-3 

16469-74-2 

lUTREOTIDE 

119719-11-8 

2183-56-4 

ILIPARCIL 

137214-72-3 
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Section  A.      (continued) 

(370).       (con.): 
Table  1.     (con.) 


INN 

ILMOFOSINE 

ILOPERIDONE 

ILOPROST 

IMAFEN 

IMANIXIL 

IMAZXAN 

iMCARBOFOS 

IMCIROMAB 

IMEXON 

IMICLOPAZINE 

IMIDAPRIL 

IMIDAZOLE  SALICYLATE 

IMIDOCARB 

IMIDOLINE 

IMILOXAN 

IMINOPKENIMIDE 

IKIPENEM 

IMIPRAMINE 

IMIPRAMINOXIDE 

IMIQUIMOO 

IMIRESTAT 

IMOL AMINE 

IMOXITEROL 

JMPACARZINE 

IMPROMIDINE 

IMPROSULFAM 

IMURACETAM 

INAPERISONE 

INDACRINONE 

INDALPINE 

IWANAZOLINE 

iNDANIDINE 

INDANOREX 

INDAPAHIOE 

INDATRALINE 

INDECAINIDE 

7NDEL0XAZINE 

IWENOLOL 

INDOeUFEN 

iHDOCATE 

ENDOLAPRIL 

INDOLIDAN 

INOOMETACIN 

IMDOPANOLOL 

INDOPINE 

INDOPROFEN 

IKIDORAMIN 

INDORENATE 

INDCXOLE 

INDRILINE 

INICARONE 

INOCOTERONE 

INOSINE 

INOSITOL  N. COT. NATE 


CAS 

Niinber 

INN 

83519-04-4 

INPROQUONE 

133454-47-4 

INSULIN  ARGINE 

73873-87-7 

INSULIN  DEFALAN 

60719-86-0 

INSULIN  (HUMAN) 

75689-93-9 

INSULIN  21MC  SUSPENSION 

84243-58-3 

(AMORPHOUS) 

66608-32-0 

INSULIN  ZINC  SUSPENSION 

126132-83-0 

(CRYSTALLINE) 

59643-91-3 

INTERMEDINE 

7224-08-0 

INTOPLICINE 

89371-37-9 

INTRAZOLE 

36364-49-5 

INTRIPTYLIKE 

27885-92-3 

lOBENGUAkE  (131  I) 

7303-78-8 

lOBEKZAMIC  ACID 

81167-16-0 

lOBITRICOL 

7008-18-6 

lOBUTOiC  ACID 

64221-86-9 

lOCARMlC  ACID 

50-49-7 

lOCETAMIC  ACID 

6829-98-7 

lOOAMIDE 

99311-02-6 

lOOECIMOL 

89391-50-4 

ICOETRVL 

318-2S-0 

lODINATED  (125  I)  HUMAN 

88578-07-8 

SERUM  AL3UMIN 

41340-39-0 

IOO;KATED  (131  I)  HUMAN 

55273-05-7 

SERUM  ALBUMIN 

13425-98-4 

lOOIXANCL 

67542-41-0 

lOOOCETlLIC  ACID  (123  I) 

99323-21-4 

lOOOCHOLESTEROL  (131  I) 

57296-63-6 

lOOOPHTHALEIN  SODIUM 

63753-79-2 

lOOOTHIOURAClL 

40507-78-6 

lOOOXAMIC  ACID 

85392-79-6 

lOFENDYLATE 

16112-96-2 

lOFETAMINE  (123  I) 

26S07-65-8 

lOFRATOL 

86939-10-8 

lOGLICIC  ACID 

745'.7-r8-5 

lOGLUCOL 

60929-23-9 

lOGLUCOMIDE 

60607-63-3 

lOGLUNIDE 

63610-08-2 

lOGLYCAMIC  ACID 

31386-25-1 

ICHEXCL 

80876-01-3 

lOLIDONIC  ACID 

100643-96-7 

lOLIXANIC  ACID 

53-86-1 

lOKAZEMIL  (123  I) 

69907-17-1 

lOMEGLAMIC  ACID 

3569-26-4 

lOMEPROL 

31842-01-0 

lOMETIN  (125  I) 

26844-12-2 

lOKETIN  (131  I) 

73758-06-2 

lOMORINIC  ACID 

5034-76-4 

I  OP AM  IDOL 

7395-90-6 

lOPANOIC  ACID  . 

39178-37-5 

lOPENTOL 

83646-97-3 

lOFHENOIC  ACID 

58-63-9 

lOPRCCEMIC  ACID 

6556-11-2 

lOPROM'.DE 

CAS 

Nmtoer 

436-40-8 
68859-20-1 

11061-68-0 

8049-62-5 


8049- 

9002- 

125974- 

15992- 

27466- 

77679- 

3115- 

136949- 

13445- 

10397- 

16034- 

440- 

81045- 

7008- 


62-5 
79-3 
72-3 
13-9 
27-9 
27-7 
05-7 
58-1 
12-0 
75-8 
77-8 
58-4 
33-2 
02-8 


9048-49-1 


9048- 
92339- 
54510- 
42220- 

2217- 

5984- 
31127- 
99- 
75917- 
141660- 
49755- 
63941- 
63941- 
56562- 

2618- 

66108- 

21766- 

22730- 

127396- 

25827- 

78649- 

17033- 

17033- 

51934- 

62883- 

96- 

89797- 

96- 

1456- 
73334- 


-4 
-9 
-6 
-9 
■1 


49-1 

11-2 

20-2 

21-3 

44-9 

97- 

82- 

75- 

92- 

63- 

67-1 

73-1 

74-2 

79-9 

Z5-9 

95-0 

53-0 

86-5 

36-5 

76-3 

41-9 

82-8 

83-9 

76- 

00- 

83- 

00- 

84- 

52-6 

07-3 
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Section  , 

i.      (continued) 

(370). 

[con.  "* : 

Table  1.     fi 

on.) 

CAS 

CAS 

mil 

Nimber 

INN 

Nuifcer 

lOPRONIC  AC 

0 

37/23-78-7 

ISANOXOLE 

57067-46-6 

lOPYDOL 

5579-92-0 

•               ISAXONINE 

4214-72-6 

lOPYDONE 

5579-93-1 

ISBOGREL 

89667-40-3 

lOSARCOL 

97702-82-4 

ISBUFYLLINE 

90162-60-0 

lOSEFAMIC  A( 

ID 

5591-33-3 

ISEPAMICINE 

58152-03-7 

lOSERIC  ACII 

51876-99-4 

ISOAMINILE 

77-51-0 

lOSIMIOE 

79211-10-2 

ISOBROMINDIONE 

1470-35-5 

lOSULAMIDE 

23205-04-1 

ISOBUTAMBEN 

94-14-4 

lOSUMETIC  A( 

ID 

37863-70-0 

ISOCARBOXAZID 

59-63-2 

lOTALAMIC  AC 

ID 

2276-90-6 

ISOCONAZOLE 

27523-40-6 

lOTASUL 

71767-13-0 

ISOCROMIL 

57009-15-1 

lOTETRIC  ACl 

D 

60019-19-4 

ISOETARINE 

530-08-5 

lOTRANIC  ACI 

:> 

26887-04-7 

IS0FE20LAC 

50270-33-2 

lOTRISIDE 

79211-34-0 

ISOFLUPREDONE 

338-95-4 

lOTRIZOIC  AC 

ID 

16024-67-2 

ISOFLURANE 

26675-46-7 

lOTROLAN 

79770-24-4 

ISCLEUCINE 

73-32-5 

lOTROXIC  ACI 

[) 

51022-74-3 

ISOMAZOLE 

86315-52-8 

lOVERSOL 

87771-40-2 

ISOMETAMIDIUM  CHLORIDE 

34301-55-8 

lOXABROLIC  A 

CIO 

96191-65-0 

ISOKETHADONE 

466-40-0 

lOXASLIC  ACI 

5 

59017-64-0 

ISOMETHEPTENE 

503-01-5 

I OX  I  LAN 

107793-72-6 

ISOMOLPAN 

107320-86-5 

lOXITALAMIC 

ACID 

28179-44-4 

ISONIAZID 

54-85-3 

lOXOTRIZOIC 

ACID 

19R6-^-06-0 

ISONIXIN 

57021-61-1 

lOZOMIC  ACIC 

31598-07-9 

ISUPHANE    INSULIN 

8052-74-2 

IPAZILIDE 

115436-73-2 

ISOPRAZONE 

56463-68-4 

IPEXIDINE 

69017-89-6 

*    ISCPREDNIDENE 

17332-61-5 

IPRAGRATINE 

22150-28-3 

ISOPRENALIME 

7683-59-2 

IPRAMIDIL 

83656-38-6 

ISOPROFEN 

57144-56-6 

IPRATROPIUM 

BROMIDE 

22254-24-6 

ISOPROPAMIDE    IODIDE 

71-81-8 

IPRAZOCHROME 

7248-21-7 

ISOPROPICILLIN 

4780-24-9 

IPRIFLAVONE 

35212-22-7 

ISOSORBIDE 

652-67-5 

I  PR  INDOLE 

5560-72-5 

ISOSORBIDE  D I  NITRATE 

87-33-2 

IPROCLOZIDE 

3544-35-2 

ISOSORBIDE  MONONITRATE 

16051-77-7 

IPROCROLOL 

37855-80-4 

ISOSPAGLUMIC  ACID 

3106-85-2 

IPROHEPTlttE 

13946-02-6 

ISOSULPRIDE 

42792-26-7 

IPRONIAZltr 

54-92-2 

ISOTHIPENDYL 

4S2-15-5 

IPRONIOAZOLE 

14885-29-1 

ISOTIQUIMIOE 

56717-18-1 

IPROPLATIN 

62928-11-4 

ISOTRETINOIN 

4759-48-2 

IPROTIAZEM 

105118-13-6 

ISOXAPROLOL 

75949-60-9 

IPROXAMINE 

52403-19-7 

ISOXEPAC 

55453-87-7 

IPROZILAMINE 

55477-19-5 

I  SOX I  CAM 

34552-84-6 

IPSALAZIDE 

80573-03-1 

ISOXSJPRINE 

395-28-8 

IPSAPIRONE 

95847-70-4 

ISRADIPINE 

73695-93-1 

IQUINDAMINE 

55299-11-1 

ITANOXONE 

58182-63-1 

IRINDALONE 

96478-43-2 

ITASETRON 

123258-84-4 

IRINOTECAN 

97682-44-5 

ITAZIGREL 

70529-35-0 

IRLOXACIN 

91524-15-1 

ITOPRIDE 

122898-67-3 

IROLAPRIDE 

64779-98-2 

ITRACONAZOLE 

84625-61-6 

IRSOGLAOINE 

57381-26-7 

ITRAMIN  TOSILATE 

13445-63-1 

IRTHMAZOLE 

115574-30-6 

ITROCAINIDE 

90828-99-2 

ISAGLIDOLE 

11C605-64-6 

ITROCINONIDE 

106033-96-9 

ISALSTEINE 

116818-99-6 

IVARIMOO 

53003-81-9 

ISAMFAZONE 

55902-02-8 

IVERMECTIN 

70288-86-7 

ISAMOLTAN 

116861-00-8 

IVOQUALINE 

72714-75-1 
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Section  A.       (continued) 

(370).      (con.): 
Table  1.     <con.) 

INN 

JOSAMYCIN 

KAINIC  ACID 

KALAFUNGIN 

ICALLIDINOGENASE 

ICANAMYCIN 

KEBUZONE 

KERACYANIN 

KETAMINE 

ICETANSERIN 

KETAZOCINE 

KETAZOLAM 

KETIMIPRAMINE 

KETOBEMIDONE 

KETOCAINE 

KETOCAINOL 

KETOCONAZOLE 

KETOPROFEN 

KETORFANOL 

KETOROLAC 

KETOTIFEN 

KETOTREXATE 

KETOXAL 

KHELLIN 

KHELLOSIOE 

KITASAMYCIN 

LABETALOL 

LACIDIPINE 

LACTALFATE 

LACTITOL 

LACTULOSE 

LAIDLOMYCIN 

LAMIVUOINE 

LAMOTRIGINE 

LAMTIDINE 

LANATOSIDE  C 

LANOCONAZOLE 

LANREOTIDE 

LANSOPRAZOLE 

LAPIRIUM  CHLORIDE 

LAPRAFYLLINE 

LASALOCIO 

LATAMOXEF 

LATANOPROST 

LAUDEXIUM  METILSULFATE 

LAURALKONIUM  CHLORIDE 

LAURIXAMINE 

LAUROCA?RAM 

LAUROGUADINE 

LAUROLINIUM  ACETATE 

LAUROMACROGOL  400 

LAVOLTIDINE 

LAZABEMIDc 

LEDAZEROL 

LEFETAMINE 


CAS 

H\jfber 

INN 

16S46-24-5 

LEFLUNOMIDE 

487-79-6 

LEIOPYRROLE 

11048-15-0 

LEMIDOSUL 

9001-01-8 

LEMILOIPINE 

59-01-8 

LEMINOPRAZOLE 

853-34-9 

LENAMPICILLIN 

18719-76-1 

LENIOUINSIN 

6740-88-1 

LEMOGRASTIM 

74050-98-9 

LENPERONE 

36292-69-0 

LEFT ACL  I NE 

27223-35-4 

LERCANIDIPINE 

796-29-2 

LERGOTRILE 

469-79-4 

LERISETRON 

1092-46-2 

LESOPITRON 

7488-92-8 

LETIMIDE 

65277-42-1 

LETOSTEINE 

22071-15-4 

LETRAZURIL 

79798-39-3 

LEUCIGLUMER 

74103-06-3 

LEUCINE 

34580-13-7 

LEUCINXAINE 

52196-22-2 

LEUCOCIANIDOL 

27762-78-3 

LEUPRORELIN 

82-02-0 

LEURU6ICIN 

17226-75-4 

LEVACETYLMETHADOL 

1392-21-8 

LEVALLORPHAN 

36894-69-6 

LEVAfFETAMlNE 

103890-78-4 

LEV"  I  SOLE 

96427-12-2 

LEVCROMAICALIM 

585-86-4 

LEVCYCLOSERINE 

4618-18-2 

LEVDOBUTAMINE 

56283-74-0 

LEVEMOPAMIL 

134678-17-4 

LEVETIRACETAM 

84057-84-1 

LEVISOPRENALINE 

73278-54-3 

LEVLOFEXIDINE 

17575-22-3 

LEVOBETAXOLOL 

101530-10-3 

LEVOBUNOLOL 

108736-35-2 

LEV0CA3ASTINE 

103577-45-3 

LEVOCARNITINE 

6272-74-8 

LEVODOPA 

90749-32-9 

LEVODROPROPIZINE 

25999-31-9 

LEVOFACETOPERAME 

64952-97-2 

LEVOFENFLURAMIHE 

130209-82-4 

LEVOFLOXACIN 

3253-60-9 

LEVOFJRALTADONE 

19486-61-4 

LEVOGLUTAMIDE 

7617-74-5 

LEVOMENOL 

59227-89-3 

LEVOMEPROMAZIJiE 

135-43-3 

LEVOMETHADONE 

146-37-2 

LEVOME THORP HAN 

9002-92-0 

LEVOMETIOMEPRAZIKE 

76956-02-0 

LEVOMOPROLOL 

103878-84-8 

LEVOMORAMIDE 

116795-97-2 

LEVONANTRADOL 

7262-75-1 

Lr/ONORCESTREL 

CAS 
NtjTfeer 

75706-12-6 

5633-16-9 

88041-40-1 

125729-29-5 

104340-86-5 

86273-18-9 

10351-50-5 

135968-09-1 

24678-13-5 

5005-72-1 

100427-26-7 

36945-03-6 

143257-98-1 

132449-46-8 

26513-90-6 

53943-88-7 

103337-74-2 

41385-14-2 

61-90-5 

92-23-9 

480-17-1 

53714-56-0 

70774-25-3 

34433-66-4 

152-02-3 

156-34-3 

14769-73-4 

94535-50-9 

339-72-0 

61661-06-1 

101238-51-1 

1C2767-28-2 

51-31-0 

8":447-78-1 

93221-48-8 

47141-42-4 

79516-68-0 

541-15-1 

59-92-7 

99291-25-5 

634-08-2 

37577-24-5 

100986-85-4 

3795-88-8 

56-85-9 

23089-26-1 

60-99-1 

125-58-6 

125-70-2 

1759-09-7 

77164-20-6 

5666-11-5 

71048-87-8 

797-63-7 
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levophemacyl iorphan 
levopropicillim 
levoprcpoxyp  hene 
levopropylh^edrine 
levoprct;lii« 

LEVORIN 

LEVORPHANOL 

LEVOSIMENDAK 

LEVOSULPIRIC 

LEVOTHYROXI>t  SOOIUM 

LEVOXADROL 

LEXITHROMYClJl 

LEXOFENAC 

LIAROZOLE 

LIBECILLIDc 

LIBENZAPRIL 

LIDAMIOINE 

LIDANSERIN 

LIDIMYCIN 

LIDOCAINE 

LIDGrENIN 

LIDOFIAZINE 

LIFARIZINE 

LIFI8RATE 

LIFI3R0L 

LIL0PRIS70NE 

LIHAPROST 

LIMAZOCIC 

LINAROTENE 

LINCOMYCIN 

LINDANE 

LINOGLIRIOE 

LINOPIRaiNE 

LINOTROBAN 

LINSICOHINE 

LINTOPRIDE 

LIOTKYRONIN! 

LIRAKAFTATE 

LIROLDINE 

LISADIKATE 

LISINCPRIL 

LISUR!DE 

LITOXETINE 

LITRACEM 

LIVIDOMYCIM 

LIXAZINDNE 

LOBAPLATIM 

LOBELINE 

LOBENDAZOLE 

LOBENZARIT 

LOBUPROFEN 

locicortcloIe  DICIBATE 

LXAXAPRINE 
LOOAZECAR 


Federal  Register  /  Vol,  60,  No.  2  /  Wednesday.  January  4,  1995  /  Presidential  Documents        1371 


Annex    (con.) 
-358- 


Annex    (con.) 
-359- 


(continued) 
con. ) : 
) 


CAS 

Nunber 

INN 

10061-32-2 

LXELABEN 

3736-12-7 

LOOINIXIL 

2338-37-6 

LOOIPERONE 

6192-97-8 

LOOOXAMICE 

76496-68-9 

LOFEMIZOLE 

110U-70-3 

LOFENDAZAM 

77-07-6 

LOFENTANIL 

U1505-33-1 

LOFEPRAMINE 

23672-07-3 

LOFEXIDINE 

55-03-8 

LOFLUCARBAN 

4792-18-1 

LOMBAZOLE 

53066-26-5 

LOMEFLOXACIN 

41387-02-4 

LOHERIZINE 

115575-11-6 

LOMETRALINE 

27826-45-5 

LOMETREXOL 

97878-35-8 

LOMEVACTONE 

66871-56-5 

LOMIFYLLINE 

73725-85-6 

LOMUSTINE 

10118-85-1 

LONAPALENE 

137-58-6 

LONAPROFEN 

5?160-29-1 

LONAZOLAC 

3416-26-0 

LONIDAMINE 

119514-66-8 

LOPERAMIDE 

22204-91-7 

LOPERAMIDE  OXIDE 

96609-16-4 

LOPIRAZEPAM 

97747-88-1 

LOPRAZOLAM 

88852-12-4 

LOPROOIOL 

128620-82-6 

LORACARBEF 

1273C4-28-3 

LORAJMINE 

154-21-2 

LORAPRIDE 

58-89-9 

LORATAOINE 

75358-37-1 

LORAZEPAM 

105431-72-9 

LORBAMATE 

1 20824 -C8-0 

LOfiCAINIDE 

33876-97-0 

LORCINADOL 

107429-63-0 

LORECLEZOLE 

6393-02-3 

LORGLUMIDE 

88678-31-3 

LCRMETAZEPAM 

1C5102-20-3 

LORNOXICAM 

136-4A-7 

LORPIPRAZOLE 

76547-98-3 

LORTALAMINE 

, 18016-80-3 

LORZAFONE 

86811-09-8 

LOSARTAN 

5118-30-9 

LOSIGAMOKE 

36441-41-5 

LOS INDOLE 

94192-59-3 

LOSMIPROFEN 

135558-11-1 

LOSOXANTRONE 

90-69-7 

LOSULAZINE 

6306-71-4 

LOTEPREDNOL 

63329-53-3 

LOTIFAZOLE 

98207-12-6 

LOTRIFEN 

78467-68-2 

LOTUCAINE 

93181-81-8 

LOVASTATIN 

87646-83-1 

LOXANAST 

CAS 

Nunfcer 


93105 
86627- 
72444 
53882 
65571 
29176- 
61380- 
23047 
31036 
790- 
60628- 
98079- 

101477- 
39951- 

106400- 
81478- 
10226- 
13010- 
91431- 
41791- 
53808- 
50264- 
53179- 

106900- 
42863 
61197- 
2209- 
76470- 
47562- 
68677- 
79794- 
846- 
24353 
59729 

104719 

117857 

97964 

848 

70374 

108735 
76612 
59179 

114798 

112856 
69175 
74168 
88303 
72141 

129260 
71119 
66535 
52304 
75330 
69915 


81-8 
50-1 
63-4 
12-5 
68-8 
29-2 
40-3 
25-8 
80-3 
69-2 
98-0 
51-7 
55-8 
65-0 
81-1 
25-3 
54-7 
47-4 
42-4 
49-5 
88-1 
69-2 
11-6 
12-3 
81-0 
73-7 
86-1 
66-1 
03-3 
06-5 
75-5 
49-1 
88-6 
31-6 
71-3 
45-1 
56-2 
75-9 
39-9 
69-9 
20-9 
95-2 
26-4 
•4A-7 
77-5 
-08-4 
60-0 
57-2 
-79-3 
10-3 
86-2 
-85-5 
-75-5 
-62-4 


Section  A.      (continued) 

(370).      (con.): 
Table  1.     (con.) 

INN 

LOXAPINE 

LOXIGLUHIDE 

LOXOPROFEN 

LOXORIBINE 

LOZILUREA 

LUCANTHONE 

LUCARTAMIDE 

LUC I MYCIN 

LUFENURON 

LUFIRONIL 

LUFURAOOM 

LUPITIDINE 

LUPROSTIOL 

LUROSETRON 

LUTRELIN 

LUXABENOAZOLE 

LYMECYCLINE 

LYNESTRENOL 

LYPRESSIN 

LYSERGIDE 

LYSINE 

MABUPROFEN 

MABUTEROL 

MACROGOL 

MACROGOL  ESTER 

MACROSALB  (131  I) 

MACROSALB  (99N  TC) 

MAOURAMICIN 

MAFENIDE 

MAFOPRAZINE 

MAFOSFAMIDE 

MAGALDRATE 

MAGNESIUM  CL0FI8RATE 

MAITANSINE 

MALETAMER 

MALEYLSULFATHIAZOLE 

MALOTILATE 

MANIDIPINE 

MANNITOL  HEXANITRATG 

MANNOMUSTINE 

MANNOSULFAN 

MANOZODIL 

MAPROTILINE 

MARBOFLOXACIN 

MARIDCMYCIN 

MARIPTILINE 

MAROXEPIN 

MASLIMOMAB 

MASOPROCOL 

MAZATICOL 

MAZINOOL 

MAZIPREDONE 

MEBANAZINE 

MEBENDAZOLE 


CAS 

CAS 

Hiirber 

m 

Nisitwr 

1977-10-2 

ME8EN0SIDE 

55902-93-7 

107097-80-3 

MEBEVERINE 

3625-06-7 

68767-14-6 

MEBEZONIUM  IODIDE 

7681-78-9 

121288-39-9 

MEBHYDROLIN 

524-81-2 

71475-35-9 

MEBIOUINE 

23910-07-8 

479-50-5 

MEBOLAZINE 

3625-07-8 

76743-10-7 

MEBROFENIN 

78266-06-5 

13058-67-8 

MEBUTAMATE 

64-55-1 

103055-07-8 

MEBUTIZIDE 

3568-00-1 

128075-79-6 

MECAMYLAMINE 

60-40-2 

85118-42-9 

MECARBINATE 

15574-49-9 

83903-06-4 

MECASERMIN 

68562-41-4 

67110-79-6 

MECETRONIUM  ETILSULFATE 

3006-10-8 

128486-54-4 

MECIAOANOL 

65350-86-9 

66866-63-5 

MECILLINAM 

32887-01-7 

90509-02-7 

MECINARONE 

26225-59-2 

992-21-2 

MECLOCYCLINE 

2013-58-3 

52-76-6 

MECLOFENAMIC  ACID 

64A-62-2 

50-57-7 

MECLOFENOXATE 

51-68-3 

50-37-3 

MECLONAZEPAM 

58662-84-3 

56-87-1 

MECLOOUALONE 

340-57-8 

82821-47-4 

MECLORALUREA 

1954-79-6 

56341-08-3 

MECLOfilSONE 

4732-48-3 

25322-68-3 

MECLOXAMINE 

5668-06-4 

NECL02INE 

569-65-3 

54182-63-7 

NECORALAMIM 

13422-55-4 

54277-47-3 

MECRILATE 

137-05-3 

84878-61-5 

MECYSTEINE 

•   2485-62-3 

138-39-6 

MEOAZEPAM 

2898-12-6 

80428-29-1 

MEOAZOMIOE 

300-22-1 

88859-04-5 

MEDETOMIOINE 

86347-14-0 

74978-16-8 

MC0I6AZINE 

53-31-6 

14613-30-0 

MEOIFOXAMINE 

32359-34-5 

35846-53-8 

MEDORINONE 

88296-61-1 

29535-27-1 

MEDORUBICIN 

64314-52-9 

515-57-1 

MEDROGE STONE 

977-79-7 

59937-28-9 

MEDRONIC  ACID 

1984-15-2 

120092-68-4 

MEOROXALOL 

56290-94-9 

15825-70-4 

MEDROXYPROGESTERONE 

520-85-4 

576-68-1 

MEORYL AMINE 

524-99-2 

7518-35-6 

MEORYSONE 

2668-66-8 

77528-67-7 

NEFECLORAZINE 

1243-33-0 

10262-69-8 

MEFENAMIC  ACID 

61-68-7 

115550-35-1 

MEFENIDIL 

58261-91-9 

35775-82-7 

ME  FEN I ORAM I UM  METILSULFATE 

4858-60-0 

60070-14-6 

MEFENOREX 

17243-57-1 

65509-24-2 

MEFESERPINE 

3735-85-1 

127757-92-0 

MEFEXAMIDE 

1227-61-8 

27686-84-6 

MEFLOQUINE 

53230-10-7 

42024-98-6 

MEFRUSIOE 

7195-27-9 

22232-71-9 

ME6AL0MICIN 

28022-11-9 

13085-08-0 

NEGESTROL 

3562-63-8 

65-64-5 

MEGLITINIDE 

54870-28-9 

31431-39-7 

NEGLUCYCLINE 

•  31770-79-3 
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lUM  SULFATE 
lUH  BISULFITE 


[con.) 
Table  1.  (fon.) 

INN 

MEGLUMINE 

MEGLUTOL 

MELAORAZINE 

MELARSQMINE 

MEURSOMYL  ^OTASSIUM 

MELARSOPROL 

MELENGESTRO . 

MELETIMIDE 

MELINmMIO!^ 

HELITSACtril 

MELOXIChM 

MELPEROriE 

hELPHALAN 

14ELQUiMAST 

MEMAMTtME 

liEWDTlNE 

HENABITAN 

hENAOIOL  SO) 

KENADIOME  S  X) 

MENATETREMOjfE 

MENBUTOME 

MEt'FEGOL 

HErtGLYTATE 

MEHJTRAZEPA|( 

MEHOCTONE 

KEMOGARIL 

MEOBENTINE 

MEPACRiME 

MEPARTRICIN 

MEPEMZOUTeI  BROMIDE 

HEPHENESIN 

MEPKENOXALCME 

MEPHENTERMIHE 

MEPHENYTOi 

MEPINOOLOL 

MEPIPRAZOLE 

MEPIROXOL 

MEPiT!OSTA>t 

MEPiVACAINE 

MEPIXANOX 

MEPRAMIDIL 

HEPRE0MISOI# 

MEPR08AMATE 

HEPROSCILLifilN 

MEPROTIXOL 

HEPRYLCAINE 

MEPTA2IN0L 

HEPYRAMINE 

MEOUIDOX 

HEQUINOL 

HEQUITAMIUM   IODIDE 

MEQUITAZINE 

MERAFLOXACl N 
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L      (continued) 


CAS 

Nunber 

INN 

6284-40-8 

MERALEIN  SODIUM 

503-49-1 

MERALLURIDE 

13957-36-3 

MERBROMIN 

128470-15-5 

MERCAPTAMINE 

13355-00-5 

MERCAPTOMERIN 

494-79-1 

MERCAPTOPURINE 

5633-18-1 

MEROJDERAMIOE 

14745-50-7 

MERCUHATILIN  SODIUM 

14417-88-0 

MERCUROBUTOL 

5118-29-6 

MERCUROFHYLLINE 

26921-72-2 

MERGOCRIPTINE 

71125-33-7 

MERIBENDAN 

3575-80-2 

MERISOPROL  (197  HG) 

148-82-3 

MEROPENEN 

87611-23-7 

MERSALYL 

19982-08-2 

MERTIATIDE 

18429-69-1 

MESABOLONE 

83784-21-8 

MESALAZINE 

1612-30-2 

MESECLAZGNE 

130-37-0 

MESNA 

863-61-6 

MESOCARB 

3562-99-0 

MES0RIDA2INE 

57821-32-6 

MESPIRENONE 

579-94-2 

MESTANOLONE 

28781-64-8 

HlSTEROLONE 

14561-42-3 

MESTRANOL 

71628-96-1 

MESUDIPINE 

46464-11-3 

MESULERGINE 

83-89-6 

MESULFAMIDE 

11121-32-7 

MESULFEN 

76-90-4 

MESUPRINE 

59-47-2 

HESUXIHIDE 

70-07-5 

METABROMSALAN 

100-92-5 

METACETAMOL 

50-12-4 

METACLAZEPAM 

23694-81-7 

METACYCLINE 

20326-12-9 

METAGLYCODOL 

6968-72-5 

METAHEXAMIDE 

21362-69-6 

metalkonium  chloride 

22801-44-1 

METALLIBURE 

17854-59-0 

metamelfalan 

23891-60-3 

METAMFAZONE 

1247-42-3 

hetamfepramone 

57-53-4 

METAMFETAMIME 

33396-37-1 

METAMIZOLE  SODIUM 

4295-63-0 

METAMPICILLIN 

495-70-5 

KETANDIENONE 

54340-58-8 

METAN'XIN 

91-84-9 

METAPRAMINE 

16915-79-0 

METARAMINOL 

150-76-5 

METATEROL 

101396-42-3 

METAXALONE 

29216-28-2 

METAZAMIDE 

110013-21-3 

METAZIDE 

CAS 

Nimber 

4386-35-0 

8069-64-5 

129-16-8 

60-23-1 

20223-84-1 

50-44-2 

525-30-4 

60135-06-0 

498-73-7 

8012-34-8 

81968-16-3 

.19322-27-9 

5579-94-2 

96036-03-2 

492-18-2 

66516-09-4 

7483-09-2 

89-57-6 

29053-27-8 

19767-45-4 

34262-84-5 

5588-33-0 

87952-98-5 

521-11- 

1424-00- 

72-33- 

62658-88- 

64795-35- 

122-89- 

135-58-0 

7541-30-2 

77-41-8 

2577-72-2 

621-42-1 

65517-27-3 

914-00-1 

13980-94-4 

565-33-3 

100-95-8 

926-93-2 

1088-80-8 

54063-49-9 

15351-09-4 

537-46-2 

68-89-3 

6489-97-0 

72-63-9 

4394-04-1 

21730-16-5 

54-49-9 

3571-71-9 

1665-48-1 

14058-90-3 

1707-15-9 


-9 
-6 
-3 
-2 
-3 
-4 


Section  A.      (continued) 

(370).       (con.): 
Table  1.     (con.) 

INN 

METAZOCINE 

METBUFEN 

METENEPROST 

METENOLONE 

METERGOLINE 

HETERGOTAMINE 

HETESCUFYLLINE 

METESCULETOL 

METETHOHEPTAZINE 

METETOIN 

METFORMIN 

METHACHOLINE  CHLORIDE 

METHADONE 

METHALLENESTRIL 

METHANDRIOL 

METHANIAZIDE 

METHANTHELINIUM  BROMIDE 

METHAPHENILENE 

METHAPYRILENE 

METHAOUALONE 

METHARBITAL 

METHASTYRIDONE 

METHAZOLAMIDE 

METKDILAZINE 

METHENAMINE 

METHEPTAZINE 

METHESTROL 

METHIODAL  SODIUM 

METHIOMEPRAZINE 

METHIONINE 

METHITURAL 

METHOCARBAMOL 

METHOCIDIN 

METHOHEXITAL 

METHOPRENE 

METHOPROMAZINE 

METHOSERPIDINE 

METHOTREXATE 

METHOXAMINE 

HETHOXYFLURANE 

METHOXYPHEORINE 

METHOXYPHENAMINE 

HETHYCLOTHIAZIDE 

METHYLBENACTYZIUM  BROMIDE 

METHYLBENZETHONIUM  CHLORIDE 

METHYLCELLULOSE 

METHYLCHROMONE 

METHYLDESORPHINE 

METHYLDIHYDROMORPHINE 

METHYLDOPA 

METHYLERGOMETRINE 

METHYLPENTYNOL 

METHYLPHENIDATE 

METHYLPHENOBARBITAL 


CAS 
Niirber  INN 

3734-52-9  METHYLPREDNISOLONE 

63472-04-8  METHYLPREDNISOLONE  ACEPONATE 

61263-35-2  METHYLPREDNISOLONE  SULEPTANATE 

153-00-4  METHYLROSANILINIUM  CHLORIDE 

17692-51-2  METHYLTESTOSTERONE 

22336-84-1  METHYLTHIONINIUM  CHLORIDE 

15518-82-8  METHYLTHIOURACIL 

52814-39-8  METHYPRYLON 

509-84-2  METHYSERGIDE 

5696-06-0  METIAMIDE 

657-24-9  METIAPINE 

62-51-1  METIAZINIC  ACID 

76-99-3  METIBRIDE 

517-18-0  METICILLIN 

521-10-8  METICRANE 

13447-95-5  METILDIGOXIN 

53-46-3  METINDIZATE 

493-78-7  METIOPRIM 

91-80-5  METIOXATE 

72-44-6  METIPIROX 

50-11-3  METIPRANOLOL 

721-19-7  METIPRENALINE 

554-57-4  METIROSINE 

1982-37-2  METISAZONE 

100-97-0  METITEPINE 

469-78-3  METIXENE 

130-73-4  METIZOLINE 

126-31-8  METKEFAMIDE 

7009-43-0  METOCHALCONE 

63-68-3  METOCINIUM  IODIDE 

467-43-6  METOCLOPRAMIDE 

532-03-6  METOFENAZATE 

1407-05-2  METOFOLINE 

151-83-7  METOGEST 

40596-69-8  MET0LA20NE 

61-01-8  METOMIDATE 

865-04-3  METOPIMAZINE 

59-05-2  METOPON 

390-28-3  METOPROLOL 

76-38-0  METOQUIZINE 

530-54-1  METOSERPATE 

93-30-1  METOSTILENOL 

135-07-9  METOXEPIN 

3166-62-9  METRAFAZOLINE 

25155-18-4  METRALINDOLE 

9004-67-5  METRAZIFONE 

85-90-5  METRENPERONE 

16008-36-9  METRIBOLONE 

509-56-8  METRIFONATE 

555-30-6  METRIFUDIL 

113-42-8  METRIZAMIDE 

77-75-8  METRONIDAZOLE 

113-45-1  METUREDEPA 

115-38-fi  METYNODIOL 


CAS 

HKMitoer 

83-43-2 
86401-95-8 
90350-40-6 
548-62-9 
58-18-4 
61-73-4 
56-04-2 
125-64-4 
361-37-5 
34839-70-8 
5800-19-1 
13993-65-2 
77989-60-7 
61-32-5 
1084-65-7 
30685-43-9 
15687-33-9 
68902-57-8 
42110-58-7 
29342-02-7 
22664-55-7 
1212-03-9 
672-87-7 
1910-68-5 
20229-30-5 
4969-02-2 
17692-22-7 
66960-34-7 
18493-30-6 
2424-71-7 
364-62-5 
388-51-2 
2154-02-1 
52279-58-0 
17560-51-9 
5377-20-8 
14008-44-7 
143-52-2 
37350-58-6 
7125-67- 
1178-28- 
103980-45- 
22013-23- 
38349-38-1 
54188-38-4 
68289-14-5 
81043-56-3 
965 -93- S 
52-68-6 
23707-33-7 
31112-62-6 
443-48-1 
1661-29-6 
23163-42-0 
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Section 
(370). 

Table  1.     ( 


\.      (continued) 

(con. ) : 
:on.) 


INN 

METYRAPONE 

METYRIDINE 

MEVASTATIM 

MEXAFYLLINE 

HEXAZOLAM 

MEXEKONE 

MEXILETINE 

MEXIPROSTIL 

MEXOPROFEN 

MEXRENOATE  I-OTASSIUM 

MEZACOPRIDE 

MEZEPINE 

MEZILAMINE 

MEZLOCILLIN 

MIANSERIN 

MIBOLERONE 

MIBOPLATIN 

MICINICATE 

MICONAZOLE 

MICRONOMICIH 

MIDAFLUR 

MIOAGLIZOLE 

MIOAMALINE 

MIDAZOGREL 

MIDAZOLAM 

MIDECAMYCINl 

MIDEPLANIN 

MIDESTEINE 

MIDOORINE 

MIFENTIDINE 

MIFEPRISTONE 

MIFOBATE 

MIGLITOL 

MIICAMYCIM 

MILACEMIDE 

MILENPERONE 

MILIPERTINE 

MILNACIPRAN 

MILOXACIN 

MILRINONE 

MILTEFOSINE 

MILVERINE 

MIHBANE 

MINAMESTANE 

MINAPRINE 

MINAXOLONE 

MINOOOILOL 

MINDOPERONE 

MINEPENTATE 

MINOCROMIL 

MINOCYCLINE 

MINOXIDIL 

NIOFLAZINE 

MIPIMAZOLE 
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CAS 

Nunber 

INN 

54-36-4 

MIPRAGOSIDE 

1U-91-0 

MIRFENTANIL 

73573-88-3 

MIRIMOSTIH 

80294-25-3 

MIBINCAMYCIN 

31868-18-5 

MIRIPIRIUM  CHLORIDE 

1641-17-4 

MIRISTALICONILM  CHLORIDE 

31828-71-4 

MIROPROFEN 

88980-20-5 

HIROSAMICIN 

37529-08-1 

MIRTAZAPINE 

43169-54-6 

HISONIDAZOLE 

89613-77-4 

MISOPROSTOL 

27432-00-4 

MITINDOMIDE 

50335-55-2 

MITOBRONITOL 

51481-65-3 

MITOCARCIN 

24219-97-4 

MITOCLOMINE 

3704-09-4 

MITOFLAXONE 

103775-75-3 

MITOGILLIN 

39537-99-0 

MITOGUAZONE 

22916-47-8 

MITOLACTOL 

52093-21-7 

MITOMALCIN 

23757-42-8 

MITOMYCIN 

66529-17-7 

MITONAFIDE 

496-38-8 

NITOPXOZIDE 

80614-27-3 

MITOQUIDONE 

59467-70-8 

MITOSPER 

35457-80-8 

MITOTANE 

122173-74-4 

MITOTENAMINE 

94149-41-4 

MITOXANTRONE 

42794-76-3 

MITOZOLOHIDE 

83184-43-4 

MIVACURIUM  CHLORIDE 

84371-65-3 

MIVA2ER0L 

76541-72-5 

MIXIOINE 

72432-03-2 

MIZOLASTINE 

11006-76-1 

MIZORIBINE 

76990-56-2 

MOBECARB 

59831-64-0 

M08ENZ0XAHINE 

24360-55-2 

MOCIMYCIN 

92623-85-3 

MOCIPRAZINE 

37065-29-5 

MOCLOBEMIDE 

78415-72-2 

MOCTAMIDE 

58066-85-6 

MOOAFINIL 

75437-14-8 

MOOALINE 

3277-59-6 

MOOECAINIDE 

105051-87-4 

MOOIPAFANT 

25905-77-5 

MOEXIPRIL 

62571-87-3 

MOEXIPRILAT 

70260-53-6 

MOFEBUTAZONE 

52157-83-2 

MOFEGILINE 

13877-99-1 

MOFEZCLAC 

85118-44-1 

MOFLOVERINE 

10118-90-8 

NOFOXIME 

38304-91-5 

MOGUISTEINE 

79467-23-5 

MOLFARNATE 

20406-60-4 

MaCRAMOSTIH 

CAS 

HuTt>er 


131129- 

117523- 

121547- 

31101- 

2748- 

139- 

55843- 

73684- 

61337- 

13551- 

59122- 

10403- 

488- 

11056- 

17692- 

87626- 

1403- 

459- 

10318- 

11043- 

50- 

54824- 

1508- 

91753- 

11056- 

53- 

7696- 

65271- 

85622- 

106861- 

125472- 

27737- 

108612- 

50924- 

15518- 

65329- 

50935- 

56693- 

71320- 

29619- 

68693- 

2856- 

81329- 

122957- 

103775- 

103775- 

2210- 

119386- 

78967' 

54063- 

29936 

119637 

83689 

99283 


98-1 
47-4 
04-4 
25-4 
88-1 


08 

86 

69 

67 

87 

46 

51-7 

41-5 

14-7 

54-5 

55-9 

99-2 

86-9 

26-0 

99-5 

07-7 

17-8 

45-8 

07-0 

15-8 

19-0 

00-6 

80-9 

95-3 

44-3 

02-8 

38-8 

45-9 

49-7 

84-0 

79-5 

71-2 

13-1 

77-9 

86-1 

11-8 


74-8 


71- 

06- 
10- 
14- 
63- 

96- a 

07-4 
50-2 
79-6 
67-1 
23-0 
10-0 


Section  A.       (continued) 
(370).      (con.): 
Table  1.     (con.) 

INN 

MOLINAZONE 

MOLINDONE 

MOLRACETAM 

MOLSIDOMINE 

MOMETASONE 

MONALAZONE  D I SODIUM 

MONATEPIL 

MONENSIN 

MCNOBENZONE 

MONOETHANOLAMINE  OLEATE 

MONOMETACRINE 

MONOPHOSPHOTHIAMINE 

MONOXERUTIN 

MCNTIRELIN 

MOPERONE 

MOPIDAMOL 

MOPIDRALAZINE 

MOPROLOL 

MOQUIZONE 

MORACIZINE 

MORANTEL 

MORAZONE 

MORCLOFONE 

MOR FOREX 

MORIhAMIDE 

MORNIFLUMATE 

MOROCROMEN 

MORCXYOINE 

MORPHERIDINE 

MORSUXIMIDE 

MOSAPRAMINE 

MOSAPRIOE 

MOTAPIZONE 

MOTRAZEPAM 

MOTRETINIOE 

MGVELTIPRIL 

MOXAJ)OLEN 

MOXAPRINDINE 

MOXASTINE 

MCXAVERINE 

MOXftZOClNE 

MOXESTROL 

MOXICOUMONE 

MOXIDECTIN 

MOXIPRAOUINE 

MOXIRAPRINE 

MOXISYLYTE 

MOXNIDAZOLE 

MOXONIDINE 

MUPIROCIN 

MURABUTIDE 

KUROCAINIDE 

MUROOERMIN 

MUZOLIMINE 


Annex    (con.) 
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CAS 

Number 

INN 

5581-46-4 

MYCOPHENOLIC  ACID 

7416-34-4 

MYFADOL 

94746-78-8 

MYRALACT 

25717-80-0 

MYROPHINE 

105102-22-5 

MYRTECAINE 

61477-95-0 

NABAZENIL 

132019-54-6 

NAB  I  LONE 

17090-79-8 

NABITAN 

103-16-2 

NA30CTATE 

2272-11-9 

NABUMETONE 

4757-49-7 

NACARTOCIN 

532-40-1 

NADIDE 

23869-24-1 

NADIFLOXACIN 

90243-66-6 

NADOLOL 

1050-79-9 

NADOXOLOL 

13665-88-8 

NAFAGREL 

75841-82-6 

NAFAMOSTAT 

5741-22-0 

NAFARELIN 

19395-58-5 

NAFAZATROM 

31883-05-3 

NAFCAPROIC  ACID 

20574-50-9 

NAFCILLIN 

6536-18-1 

NAFENOOONE 

31848-01-8 

NAFENOPIN 

41152-17-4 

•NAFETOLOL 

952-54-5 

NAFIMIDONE 

65847-85-0 

NAFIVERINE 

35843-07-3 

NAFLOCORT 

3731-59-7 

NAFOMINE 

469-81-8 

NAFOXADOL 

3780-72-1 

NAFOXIOINE 

89419-40-9 

NAFTALOFOS 

112885-41-3 

NAFTAZONE 

90697-57-7 

NAFTIDROFURYL 

29442-58-8 

NAFTIFINE 

56281-36-8 

NAFTOPIDIL 

85856-54-8 

NAFTOXATE 

75992-53-9 

NAFTYPRAMIDE 

53076-26-9 

NAGLIVAN 

3572-74-5 

NALBUPHINE 

10539-19-2 

NALIDIXIC  ACID 

58239-89-7 

NALMEFENE 

34816-55-2 

NALMEXONE 

17692-56-7 

NALORPHINE 

113507-06-5 

NALOXONE 

23790-08-1 

NALTREXONE 

82239-52-9 

NAMINTEROL 

54-32-0 

NAMIROTENE 

52279-59-1 

NAMOXYRATE 

75438-57-2 

NANAFROCIN 

12650-69-0 

NANOROLONE 

74817-61-1 

NANOFIN 

.66203-94-9 

NANTERINONE 

54017-73-1 

NANTRADOL 

55294-15-0 

NAPACTAOINE 

CAS 

N^lTteer 

24280-93-1 

4575-34-2 

15518-87-3 

i67-18-5 

7712-50-7 

58019-65-1 

51022-71-0 

66556-74-9 

74912-19-9 

42924-53-8 

77727-10-7 

53-84-9 

124858-35-1 

42200-33-9 

54063-51-3 

97901-21-8 

81525-10-2 

76932-56-4 

59040-30-1 

1085-91-2 

147-52-4 

92615-20-8 

3771-19-5 

42050-23-7 

64212-22-2 

5061-22-3 

59497-39-1 

46263-35-8 

84145-90-4 

1845-11-0 

1491-41-4 

15687-37-3 

31329-57-4 

65472-88-0 

57149-07-2 

28820-28-2 

1505-95-9 

122575-28-4 

20594-83-6 

389-08-2 

55096-26-9 

16676-26-9 

62-67-9 

465-65-6 

16590-41-3 

93047-40-6 

101506-83-6 

1234-71-5 

52934-83-5 

434-22-0 

504-03-0 

102791-47-9 

65511-41-3 

76631-45-3 
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Section 
(370).      ( 


(continued) 
:on. ) : 
.) 


Table  1.     {c<  n 


INN 

MAPAMEZOLE 

tiAPHAZOLINE 

KAPHTHOMONE 

HAPIR:wt«; 

MAPROOO^VHE 

NAPROXEM 

MAPROXOL 

NARANOL 

NARASIN 

HARATKIPTAN 

NARDETEROL 

NAROPARCIL 

MARTOGRASTIM 

MASARUPLASE 

NATAMYCIN 

NAXAGOLIOE 

NAXAPROSTENE 

NEALBARBITAL 

NEBACUMAB 

NEBIDRAZINE 

NEBIVOLOL 

NEBRACETAM 

HEBRAMYCIN 

NECOPIDEM 

NEOAPUTIK 

NEDOCROMIL 

NEFAZOOONE 

NEFIRACETAM 

NEFLUMOZIDE 

NEFOPAM 

NELDAZOSIN 

NELEZAPRIME 

NELTENEXINE 

KEHAOECTIN 

NEI«AZ0L1NE 

NENONAPRIOE 

NEQARSPHENAMlkE 

NEOCINCHOPHEN 

NEOMYCIN 

NEOSTIGMINE  BfiQMIOE 

KEPINALONE 

NEPTAMUSTINE 

NEOUINATE 

NERAMINOL 

NERBACAOOL 

NERIDRONIC  AC|D 

NERISOPAM 

NESAPIOIL 

NESOSTEINE 

NESTIFYLLINE 

NETICONAZOLE 

NETILMICIN 

NETOBIMIN 

NEUTRAL   INSULIN  INJECTION 


Annex    (con.) 
-364- 


CAS 

M\jrber 

INN 

91524-14-0 

NEUTRAMYCIN 

835-31-4 

NEV I  RAPINE 

7114-11-6 

NEXERIDINE 

70696-66-1 

NEXOPAMIL 

57925-64-1 

NIALAMIDE 

22204-53-1 

NIAPRAZIME 

26159-36-4 

NIBROXANE 

22292-91-7 

NICAFENINE 

55134-13-9 

NICAINOPROL 

121679-13-8 

HICAMETATE 

73865-18-6 

NICARAVEN 

120819-70-7 

NICARDIPINE 

134088-74-7 

HICERGOLINE 

99821-44-0 

NICERITROL 

7681-93-8 

NICEVERINE 

88058-88-2 

NICLOFOLAN 

87269-59-8 

NICLOSAMIDE 

561-83-1 

NICOBOXIL 

138661-01-5 

NICOCLONATE 

55248-23-2 

NICOCXINE 

99200-09-6 

NICOCCRTONIDE 

116041-13-5 

NICXICOOINE 

11048-13-8 

NICOFIBRATE 

103844-77-5 

NICOFURANOSE 

95734-82-0 

NICOFURATE 

69049-73-6 

NICOGRELATE 

83366-66-9 

NICOMOL 

77191-36-7 

NICOMORPHINE 

86636-93-3 

HICOPHOLINE 

13669-70-0 

NICORACETAM 

109713-79-3 

NICORANDIL 

69624-60-8 

NICOTKIAZONE 

99453-84-6 

NICOTINAMIDE 

102130-84-7 

NICOTINIC  ACID 

130759-56-7 

NICQXAMAT 

93664-94-9 

NICTIAZEM 

457-60-3 

N I CT INDOLE 

485-34-7 

NIDROXrZONE 

1404-04-2 

NIFEDIPINE 

114-80-7 

NIFENALOL 

22443-11-4 

NIFENAZONE 

73105-03-0 

NIFLUMIC  ACID 

13997-19-8 

HIFUMGIN 

86140-10-5 

NIFURADENE 

99803-72-2 

NiFURALDEZONE 

797/8-41-9 

NIFURALIDE 

102771-12-0 

NIFUflATEL 

90326-85-5 

NIFURATRONE 

84233-61-4 

NIFURDAZIL 

116763-36-1 

NIFURETHAZONE 

130726-68-0 

MIFUfiFOLINE 

56391-56-1 

NIFURIMIDE 

88255-01-0 

NIFURIZOWE 

9004-10-8 

NIFURMAZOLE 

CAS 
Nmfcer 


1404- 

129618- 

53716- 

136033- 

51- 

27367- 

53983- 

64039- 

76252 

3099- 

79455- 

55985- 

27848- 

5868- 

2545- 

10331- 

50- 

13912- 

10571- 

3688- 

65415- 

808- 

31980- 

15351- 

4397- 

80614- 

27959- 

639- 

492- 

128326- 

65141- 

555- 

98- 

59- 

5657- 

95058- 

36504- 

405- 

21829- 

7413- 

2139- 

4394- 

11056- 

555- 

3270- 

54657- 

4936- 

19561- 

5036- 

5580- 

3363- 

15179- 

26350- 

18857- 


08-6 
40-2 
48-6 
49-3 
12-7 
90-4 
00-9 
88-9 
06-7 
52-3 
30-4 
32-5 
84-6 
05-3 
24-6 
57-4 
65-7 
80-6 
59-2 
66-2 
41-0 
24-2 
29-7 
13-0 
91-5 
21-7 
26-8 
48-5 
85-3 
80-7 
46-0 
90-8 
92-0 
67-6 
61-4 
70-1 
64-0 
22-1 
25-4 
36-7 
47-1 
00-7 
16-9 
84-0 
71-1 
96-4 
47-4 
70-7 
03-3 
25-6 
58-4 
96-1 
39-0 
59-5 


Federal  Register  /  Vol.  60.  No.  2  /  Wednesday,  January  4,  1995  /  Presidential  Documents        1377 


Annex    (.con.) 
-365- 


Section  A.      (continued) 

(370).      (con.): 
Table  1.     (con.) 

INN 

NIFURHERONE 

NIFUROQUINE 

HIFUROXAZIOE 

NIFUROXIME 

NIFURPIPONE 

NIFURPIRINOL 

NIFURPRAZINE 

NIFURQUINAZOL 

N I  FUR SEMI  ZONE 

NIFURSOL 

NIFURTHIAZOLE 

NIFURTIMOX 

NIFURTOINOL 

NIFURVIDINE 

NIFURZIOE 

NIGULDIPINE 

NIHTDRAZONE 

NIKETH^JtlDE 

NILEPROST 

NILESTRIOL 

NILPRAZOLE 

NILUDIPINE 

NILUT AMIDE 

NILVADIPINE 

NIMAZONE 

NIMESULIDE 

NIMETAZEPAM 

NIMIDANE 

NIMCtllPINE 

NIMORAZOLE 

NIMUSTINE 

NIOMETACIN 

NIPEROTIDINE 

NIPRAOILOL 

NIPROFAZONE 

NIRAVOLINE 

NIRlDAZOLE 

MISBUTEROL 

NISOBAMATE 

NISOLDIPINE 

NISOXETINE 

NISTERIME 

N I  TAR SOME 

NITAZOXANIDE 

NITECAPONE 

NITRACRINE 

NITRAFUOAM 

NITRAMISOLE 

NITRAQUAZONE 

NITRAZEPAM 

NITREFAZOLE 

NITRENDIPINE 

N I TR I  CHOLINE  PERCHLORATE 

NITROCLOFENE 


CAS 

Nijnber 

INN 

5579-95-3 

NITROCYCLINE 

57474-29-0 

NITROOAN 

965-52-6 

NITROFJRAL 

6236-05-1 

NITROFURANTOIN 

24632-47-1 

NITROMIFENE 

13411-16-0 

NITROSCANATE 

1614-20-6 

NITROSULFATHIAZOLE 

5055-20-9 

NITROXINIL 

5579-89-5 

NITROXOLINE 

16915-70-1 

NIVACORTOL 

3570-75-0 

NIVIMEDONE 

23256-30-6 

NIXYLIC  ACID   , 

1088-92-2 

NIZATIDINE 

1900-13-6 

NIZOFENONE 

39978-42-2 

NOBERASTINE 

113165-32-5 

KOCLOPROST 

67-28-7 

NOCOOAZOLE 

59-26-7 

NOFECAINIDE 

71097-83-1 

NOGALAMYCIN 

39791-20-3 

NOLINIUM  BROMIDE 

60662-19-3 

NOMEGESTROL 

22609-73-0 

NOMELIDINE 

63612-50-0 

NOMIFENSINE 

75530-68-6 

NONABINE 

17230-89-6 

NONAPERONE 

51803-78-2 

NONAPYRIMINE 

2011-67-3 

NONATHYMULIN 

50435-25-1 

NONIVAMICE 

66085-59-4 

NONOXINOL 

6506-37-2 

NORACYMETHADOL 

42471-28-3 

NORBOLETONE 

16426-83-8 

NOiiBUORlNE 

84845-75-0 

NORCL05TE3CL 

81486-22-8 

NCRCOOEINE 

15387-10-7 

NOROAZEPAM 

1306i0-93-4 

NORDINONE 

61-57-4 

NOSEPINEPHRINE 

60734-87-4 

NORETHANOROLONE 

25269-04-9 

NORETHISTERONE 

63675-72-9 

NORETYNOOREL 

53 179-07-0 

NOREXIMIDE 

51354-32-6 

NORFENEFRINE 

98-72-6 

NORFLOXACIN 

55981 -C9-4 

NORFLOXACIN  SUCCINIL 

116312-94-1 

NORFLURANE 

4533-39-5 

NORGESTERONE 

64743-09-5 

NORGESTIMATE 

6363-02-6 

NORGESTOMET 

56739-21-0 

NORGESTREL 

146-22-: 

NORCESTRIENONE 

21721-92-6 

NORLETIMOL 

39562-70-'. 

NORLEUSACTIOE 

7009-91-3 

NORLEVORPKANOL 

39224-48-1 

NORMETHADONE 

CAS 

NLgrber 


5585- 

962- 

59- 

67- 

10448- 

19881- 

473- 

1689- 

4008- 

24358- 

49561- 

4394- 

76963 

54533- 

110588- 

79360- 

31430- 

50516- 

1404- 

40759- 

58691- 

60324 

24526 

16985 

15997 

5626 

63958 

2444 

9016 

1477 

797 

15686 

13583 

467 

1088 

33122 

51 

52 

68 

68 

6319 

536 

70458 

1005S7 

811 

13563 

35189 

25092 

6553 

848 

886 

17692 

1531 

467 


59-1 

02-7 

87-0 

20-9 

84-7 

18-6 

42-7 

89-0 

48-4 

76-7 

92-4 

05-2 

41-2 

85-6 

56-2 

43-3 

18-9 

43-3 

15-5 

33-9 

88-6 

59-6 

64-5 

03-8 

76-9 

36-8 

90-7 

46-4 

45-9 

39-0 

58-0 

81-4 

-21-6 

-15-2 
11-5 

-60-0 

-41-2 
78-8 

-22-4 
23-5 
06-8 

-21-0 
96-7 
52-8 

-97-2 

-60- 

-28- 

-41- 

-00- 

-21- 

-08-8 

-62-5 

-12-0 

-85-6 


-5 
■7 
-5 
-2 

-5 


i 
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Section 

(370). 

Table  1. 


(con. ) : 

icon.) 


INN 

NORHORPHIN : 
NORPIPANON ; 
N0R7ETRAZE  'AM 
NORTRIPTYLINE 
NORViKISTEJiONE 
HOSAMTK-it 
NCSCAPiiJS 
MOSiHEPTTC: 

wovosiocsh 

koxiptilin; 

woxytiolin 

WUCLOiEDOiiJ  ■ 

HUCLOTiXEW: 

NOFENOXOLE 

MUVcJlZEPiN  ; 

KYSTATIM 

OBIDOXiME  tHLORIDE 

OCmPER!DO«  : 

GCrENTANIL 

OCILTIDE 

OCRASE 

OCR  RATE 

0CTABEN2ON [ 

OCTACAINE 

CCTAFONIUM  CHLORIDE 

OCTAMOXIN 

OCT  AMY  LAM  I  {IE 

OCTANOIC  ApID 

OCTAPINOL 

OCTASTINE 

0C7ATROPIN 

OCT AVER I NE 

QCTAZAMIDE 

OCTENIOINE 

OCT IM I  BAT 

OCTOCRILENfe 

OCTOORIME 

OCTOPAMIN 

OCTOTIAMI 

0C70XIN0L 

OCTREOTIDE 

OCTRIPTYLik 

OCTRIZOLE 

OOALPROFEN 

XAPIPAM 

OFLOXACIN 

OFORNINE 

OFTASCEINg 

OLAFLUR 

OLANZAPINE 

OLAQUINOOX 

OLEANDOMYqiM 

CLETIMOL 

OLIVOMYCnl 
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(continued) 


E  METHYLBROHIOP 


CAS 

Nurfaer 

INN 

46A-97-7 

OLMIDINE 

561-48-8 

OLPIMEDONE 

10379-11-0 

OLRADIPINE 

72-69-5 

OLSALAZINE 

6795-60-4 

0LT1PRA2 

76600-30-1 

OLVANIL 

128-62-1 

OMEPRAZOLE 

56377-79-8 

OHIDOLINE 

303-81-1 

OMOCONAZOLE 

3362-45-6 

OMONASTEINE 

15599-39-0 

ONAPRISTONE 

75963-52-9 

ONDANSETRON 

36471-39-3 

ONTIANIL 

57726-65-5 

OPINIAZIDE 

96487-37-5 

OPIPRAMOL 

1400-61-9 

ORAZAMIOE 

114-90-9 

ORBIFLOXACIN 

129029-23-8 

ORBUTOPRIL 

101343-69-5 

ORCIPREKALINE 

78410-57-8 

CRCOMAZOLE 

51899-01-5 

ORESTRATE 

6701-17-3 

ORGOTEIH 

1843-05-6 

ORLISTAT 

13912-77-1 

ORMAPLATIN 

15687-40-8 

ORMELOXIFENE 

4684-87-1 

ORMETOPRIM 

502-59-0 

ORNIOAZOLE 

124-07-2 

ORNIPRESSIN 

71138-71-1 

ORNITHII^E 

59767-12-3 

ORNOPROSTIL 

80-50-2 

OROTIC  ACID 

549-68-8 

OROTIRELIN 

56391-55-0 

ORPANCXIN 

71251-02-0 

ORPHENADRINE 

89838-96-0 

ORTETAMINE 

6197-30-4 

OSALMID 

543-82-8 

OSATERONE 

104-14-3 

OSMADIZONE 

137-36-0 

OSTREOGRYCIN 

9002-93-1   . 

OTENZEPAD 

83150-76-9 

OTILONIUM  BROMIDE 

47166-67-6 

OTIMERATE  SODIUM 

3147-75-9 

QXABOLONE  CIPIONATE 

137460-88-9 

OXABREXIh'E 

131796-63-9 

OXACEPROL 

83380-47-6 

OXACILLIN 

87784-12-1 

OXAOIMEOINE 

1461-15-0 

0XAFL02AME 

6818-37-7 

OXAFLUMAZINE 

132539-06-1 

0XAGRELA1E 

23696-2S-8 

OXALINAST 

3922-90-5 

OXALIPLATIM 

5879-67-4 

OXAMARIN 

,1006-70-5 

OXAMETACIN 

CAS 
Njntoer 


22693 

39567 

115972- 

15722- 

64224- 

58493- 

73590- 

21590- 

74512- 

60175- 

96346- 

116002- 

35727- 

2779- 

315- 

60104- 

113617- 

108391- 

586- 

66778- 

13885- 

9016- 

96829- 

62B16- 

78994- 

6981- 

16773 

3397- 

70- 

70667 

65 

62305 

60653 

83 

5580 

526 

105149 

27450 

11006 

100158 

26095 

16509 

1254 

65415 

33995 

66 

16485 

26629 

16498 

56611 

70009 

61825 

15301 

27035 


65-8 
20-9 
78-6 
48-2 
21-1 
49-5 
58-6 
91-0 
12-2 
95-3 
61-1 
70-1 
72-1 
55-7 
72-0 
30-5 
63-3 
88-4 
05-1 
37-8 
31-9 
01-7 
58-2 
98-2 
24-8 
18-6 
42-5 
23-7 
26-8 
26-4 
86-1 
36-6 
25-0 
98-7 
32-5 
18-1 
■04-0 
21-1 
76-1 
38-1 
59-0 
11-8 
35- 
■42- 
33- 
79- 
05-5 
87-8 
21-8 
•65-5 
66-4 
-94-3 
-80-1 
-SO-9 
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Section  A.   (continued) 

(370).   (con.): 
Tabic  1.  (con.) 

INN 

OXAMISOLE 

OXAMNIOUINE 

OXANAMIDE 

OXANOROLONE 

OXANTEL 

OXAPADOL 

OXAPIUM  IXIDE 

OXAPROPANIUM  IODIDE 

OXAPROTILINE 

OXAPROZIN 

OXARBAZOLE 

OXATOMIDE 

OXAZAFONE 

OXAZEPAM 

OXAZIDIONE 

OXAZOLAM 

OXAZORONE 

OXCARBAZEPINE 

OXDRALAZINE 

OXELADIN 

OXENDOLONE 

OXEPINAC 

OXETACAINE 

OXETACILLIN 

OXETORONE 

OXFENDAZOLE 

OXFENICINE 

OXI6EN0A2OLE 

OXIBETAINE 

OXICONAZOLE 

OX  I  DOPAMINE 

OXIDRONIC  ACID 

OXIFENTOREX 

OX  I  FUNGI N 

OXIGLUTATIONE 

CXILOFRINE 

OXILORPHAM 

OXIMONAM 

OXINOANAC 

OXINIACIC  ACID 

OXIPEROMIOE 

OXIPURINOL 

OXIRACETAM 

OXIRAMIDE 

OXISOPRED 

OXISURAN 

OXITEFONIUM  BROMIDE 

OXITRIPTAN 

0XITRIP7VLINE 

OXITROPIUM  BROMIDE 

OXMETIDINE 

OXODIPINE 

OXOGESTONE 

OXOLAMINE 


CAS 

Nunber 

INN 

99258-56-7 

OXOLINIC  ACID 

21738-42-1 

OXOMEMAZINE 

126-93-2 

OXONAZINE 

53-39-4 

OXOPHENARSINE 

36531-26-7 

OXOPROSTOL 

56969-22-3 

OXPHENERIDINE 

6577-41-9 

OXPRENOATE  POTASSIUM 

541-66-2 

OXPRENOLOL 

56433-44-4 

OXYBENZONE 

21256-18-8 

OXYBUPROCAINE 

35578-20-2 

CXYBUTYNIN 

60607-34-3 

OXYCINCHOPHEN 

70541-17-2 

OXYCLIPINE 

604-75-1 

OXYCLOZANIDE 

27591-42-0 

OXYCODONE 

24143-17-7 

OXYDIPENTONIUM  CHLORIDE 

25392-50-1 

OXYFEDRINE 

28721-07-5 

OXYFENAMATE 

17259-75-5 

OXYMESTERONE 

468-61-1 

OXYMETAZOLINE 

33765-68-3 

OXYMETHOLONE 

55689-65-1 

OXYMORPHONE 

126-27-2 

OXYPENDYL 

53861-02-2 

OXYPERTINE 

?6020-55-3 

OXYPHENBUTAZONE 

53716-50-0 

OXYPHENCYCLIMINE 

32462-30-9 

OXYPHENISATINE 

20559-55-1 

OXYPHENONIUM  BROMIDE 

7002-65-5 

OXYPYRRONIUM  BROMIDE 

64211-45-6 

OXYRIDAZINE 

1199-18-4 

OXYSONIUM  IODIDE 

15468-10-7 

.  CXYTETRACYCLINE 

4075-88-1 

OXYTOCIN 

64057-48-3 

OZACREL 

27025-41-8 

OZOLINONE 

365-26-4 

PACLITAXEL 

42281-59-4 

PACRINOLOL 

90898-90-1 

PAD  I MATE 

68548-99-2 

PAFENOLOL 

2398-81-4 

PALATRIGINE 

5322-53-2 

PALDIMYCIN 

2465-59-0 

PALMIDROL 

62613-82-5 

PALMOXIRIC  ACID 

13958-40-2 

PALONIOIPINE 

18118-80-4 

PAMAQUINE 

27302-90-5 

PAMATOLOL 

17692-63-6 

PAMIDRONIC  ACID 

<.350-09-8 

PANADIPLON 

29541-85-3 

PANCOPRIDE 

30286-75-0 

PANCURONIUM  BROMIDE 

72830-39-3 

PANIDAZOLE 

90729-41-2 

PANIPENEM 

3643-00-3 

PANOMIFENE 

959-14-8 

PANTENICATE 

CAS 

Nunber 


14698 

3689 

5580 

306- 

69648- 

546- 

76676 

6452 

131 

99 

5633 

485 

4354 

2277 

76 

7174 

15687 

50 

145 

1491 

434 

76 

-  5585 

153 

129 

125 

125 

50 

561 

14759 

3569 

79 

50 

B2571 

56784 

33069 

65655 

21245 

75949 

9S410 

94554 

544 

68170 

96515 

635 

59110 

40391 

124423 

121650 

15500 

13752 

87726 

77599 

96922 


29-4 
50-7 
22-3 
12-7 
•40-4 
■32-7 
■34-1 
■71-7 
-57-7 
•43-4 
-20-5 
-89-2 
-45-4 
-92-1 
-42-6 
-23-4 
-41-9 
-19-1 
•12-0 
-59-4 
-07-1 
-41-5 
-93-3 
-87-7 
-20-4 
-53-1 
-13-3 
-10-2 
-43-3 
-04-7 
-58-2 
-57-2 
-56-6 
-53-7 
-39-5 
62-4 
59-6 
01-2 
61-0 
36-7 
-99-1 
-31-0 
-97-8 
73-0 
05-2 
-35-9 
-99-9 
-84-3 
-80-4 
-66-0 
-33-5 
-17-8 
-17-8 
-80-4 
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Sectior 
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Tabic  1. 

INN 


PANTHENOL 

PANT0PRA2( 

PANURAHINt 

PAPAVEROL 

PARAFLUTI 

PARAMETHAIlI 

PARAMETHAiOME 


|NE 
IDE 
ONE 


PARAPEN20I ATE  BROMIDE 


IE 

HE 


mi 


I  ONE 


PARAPROPAIfOL 
PARAROS,",S 
PARATIIIAZ 
PARAXAZCNi 
PARBENDAZdLE 
PARCETASAI 
PARCONA20IE 
PAREPTIDE 
PARETHOXYfAINE 
PARGEVERI 
PARGCLOL 
PARGYLINE 
PARIDCCAI 
PARODILOL 
FAROMOMYC 
PAROXETI 
PAROXYPRO' 
PARSALMID 
PARTRICIN 
PARVAQL'ON  ■. 
PASINIAZI 
PATAMOSTA ' 
PAULOMYCI 
PAXAHATE 
FAZELLIPT 
PAZOXIDE 
PECAZINE 
PECILOCIN 
PECCCYCLI 
PEFLOXACI 
PEGALDESL 
FEGASPARGllSI 
PECOTERAT 
PcLANSERI 
FELIOMYCl 
PELRETIH 
jlfELRINOKE 
FEMEDOLAC 
PEMERID 
PEMIROLASr 

pemoline 

fempioine 

fenameci 

penbutolcl 

fenciclo^i 

penoecam; 


LINE  EMBONATE 
HE 


Federal  Register  /  Vol.  60.  No.  2  /  Wednesday,  January  4.  1995  /  Presidential  Documents 


A.       (continued) 
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(con.) 


NE 

IE 

1 

UK  IN 


LLIN 


R 
INE 


Annex   (con.) 
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CAS 

CAS 

Number 

INN 

NLinber 

16A85-ia-2 

PENFLURIDOL 

26864-56-2 

102625-70-7 

PENFLUTIZIOE 

1766-91-2 

80349-58-2 

PENGI TOXIN 

7242-04-8 

574-77-6 

PENICILLAMINE 

52-67-5 

1580-83-2 

PENICILLINASE 

9001-74-5 

115-67-3 

PENIMEPICYCLINE 

4599-60-4 

53-33-8 

PEMIMOCYCLINE 

16259-34-0 

5634-41-3 

PENIROLOL 

58503-83-6 

1693-37-4 

•   PENMESTEROL 

67-81-2 

7232-51-1 

PENOCTONiL'M  BROMIDE 

17088-72-1 

84-08-2 

PENPROSTl^c 

61557-12-8 

26513-79-1 

PENTABAMATE 

5667-70-9 

14255-87-9 

PENTACYNIUM  CHLORIDE 

77-12-3 

87549-36-8 

PENTAERITHRITYL  TETRAMITRATE 

78-11-5 

61400-59-7 

PENTAFLURANOL 

65634-39-1 

61484-38-6 

PENTAGASTRIN 

5534-95-2 

94-23-5 

PENTAGESTRONE 

7001-56-1 

13479-13-5 

PENTALAMIDE 

5579-06-6 

47082-97-3 

PENTAMETHONIUM  BROMIDE 

541-20-8 

555-57-7 

PENTAMIDINE 

100-33-4 

7162-37-0 

PENTAMORPHONE 

68616-83-1 

103238-56-8 

PENTAMOXANE 

4730-07-8 

7542-37-2 

PENTAPIPERIDE 

7009-54-3 

61869-08-7 

PENTAPIPERIUM  METILSULFATE 

7681-80-3 

70-70-2 

PENTAQUINE 

86-78-2 

30653-83-9 

PENTAZOCINE 

359-83-1 

11096-49-4 

PENTETIC  ACID 

67-43-6 

4042-30-2 

PENTETRAZOL 

54-95-5 

2066-89-9 

PENTETREOTIDE 

138661-02-6 

114568-26-2 

PENTHRICHLORAL 

5684-90-2 

59794-18-2 

PENTIAPINE 

81382-51-6 

5579-05-5 

PENTIFYLLINE 

1028-33-7 

65222-35-7 

PENTIGETIDE 

62087-72-3 

21132-59-2 

PENTISOMICIN 

55870-64-9 

60-89-9 

PENTISOMIOE 

96513-83-6 

19504-77-9 

PENTIZIDONE 

55694-83-2 

15301-82-3 

PENTOBARBITAL 

76-74-4 

70458-92-3 

PENTOLONIUM  TARTRATE 

52-62-0 

75345-27-6 

PENTOMONE 

67102-87-8 

130167-69-0 

PENTOPRIL 

82924-03-6 

25038-59-9 

PENTOREX 

434-43-5 

2208-51-7 

PENTOSTATIN 

53910-25-1 

1404-20-2 

PENTOXIFYLLINE 

6493-05-6 

91587-01-8 

PENTOXYVERINE 

77-23-6 

94386-65-9 

PENTRINITROL 

1607-17-6 

114716-16-4 

PEPLOMYCIN 

68247-85-8 

50432-78-5 

PEPSTATIN 

26305-03-3 

69372-19-6 

PERACLOPONE 

96164-19-1 

2152-34-3 

PERAOOXIME 

67254-81-3 

79-55-0 

PERAFENSINE 

72444-62-3 

983-85-7 

PERALOPRIDE 

57083-89-3 

38363-40-5 

PERAOUINSIN 

35265-50-0 

39809-25-1 

PERASTINE 

4960-10-5 

32954-43-1 

PERATIZOLE 

29952-13-4 
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Section  A.       , continued) 

(370).      (con.): 
Table  1.     (con.) 

INN 

PERBUFYLLINE 

PERFLUAMINE 

PERFLUBRON 

PERFLUNAFENE 

PERFOMBDIL 

PERFOSFAMIDE 

PERGOLIDE 

PERHEXILINE 

PERICIAZINE 

PERIMETAZINE 

PERINDOPRIL 

PERINDOPRILAT 

PER  I SOXAL 

PERLAPINE 

PERHETHRIN 

PERPHENAZINE 

PERSILIC  ACID 

PETHIDINE 

PETRI  CHLORAL 

PEXANTEL 

PHANQUINONE 

PHENACAINE 

PHENACEMIDE 

PHENACETIN 

PHENACTROPINIUM  CHLORIDE 

PHENADOXONE 

PHENAGLYCOOOL 

PHENAMAZOLINE 

PHENAMPROMIDE 

PHENARSONE  SULFOXYLATE 

PHENAZOCINE 

PHENAZONE 

PHENAZOPYRIDINE 

PHENCYCLIDINE 

PHENDIMETRAZINE 

PHENELZINE 

PHENERIDINE 

PHENETICILLIN 

PHENETURIDE 

PHENFORHIN 

PHENGLUTARIMIDE 

PHENICARBA2IDE 

PHENINDA.HINE 

PHENINDIONE 

PHENIODOL  SODIUM 

PHENIPRAZINE 

PHENIRAMINE 

PHENMETRAZINE 

PHENCBARBITAL 

PHENOBARBITAL  c'cOiUM 

PHENOBUTIOOIL 

PHENOLPHTH.UCIIl 

PHENOHORPHAH 

PHENOPERIDINE 


CAS 

CAS 

Number 

INN 

Nu*er 

110390-84-6 

PHENOTHIAZINE 

92-84-2 

338-83-0 

PHENOTHRIN 

26002-80-2 

423-55-2 

PHENOXYBENZAMINE 

59-96-1 

306-94-5 

PHENOXYMETHYLPENICILLIN 

87-08-1 

92268-40-1 

PHENPROBAMATE 

673-31-4 

62435-42-1 

PHENPROCOUMON 

435-97-2 

66104-22-1 

PHENPROMETHAMINE 

93-88-9 

6621-47-2 

PHENSUXIMIDE 

86-34-0 

2622-26-6 

PHENTERMINE 

122-09-8 

13093-88-4 

PHENTOLAMINE 

50-60-2 

82834-16-0 

PHENYLALANINE 

63-91-2 

95153-31-4 

PHENYLBUTAZONE 

50-33-9 

2055-44-9 

PHENYLEPHRINE 

59-42-7 

1977-11-3 

PHENYLMERCURIC  BORATE 

8017-88-7 

52645-53-1 

PHENYLPROPANOLAMINE 

14838-15-4 

58-39-9 

PHENYLTOLOXAMINE 

92-12-6 

4444-23-9 

PHENYRACILLIN 

7009-88-3 

57-42-1 

PHENYTHILONE 

115-55-9 

78-12-6 

PHENYTOIN 

57-41-0 

10001-13-5 

PHETHAR8ITAL 

357-67-5 

84-12-8 

PHOLCOOINE 

509-67-1 

101-93-9 

PHOLEDRINE 

370-14-9 

63-98-9 

PHOXIM 

14816-18-3 

62-44-2 

PHTHALYLSULFAMETHIZOLE 

485-24-5 

3784-89-2 

PHTHALYLSULFATHIAZOLE 

85-73-4 

467-84-5 

PHYTOMENADIONE 

84-80-0 

79-93-6 

PHYTONADIOL  SODIUM  DIPHOSPHATE 

5988-22-7 

501-62-2 

PIBAXIZINE 

82227-39-2 

129-83-9 

PIBECARB 

2522-81-8 

535-51-3 

PIBERALINE 

39640-15-8 

127-35-5 

PICAFIBRATE 

57548-79-5 

60-80-0 

PICARTAMIOE 

76732-75-7 

94-78-0 

PICENADOL 

79201-85-7 

77-10-1 

PICILOREX 

62510-56-9 

634-03-7 

PICLONIDINE 

72467-44-8 

51-71-8 

PICLOPASTINE 

55837-13-3 

469-80-7 

PICLOXYDINE 

5636-92-0 

147-55-7 

PICOBENZIDE 

51832-87-2 

90-49-3 

PICOORALAZINE 

17692-43-2 

114-86-3 

PI  COL AM INE 

3731-52-0 

1156-05-4 

PICONOL 

586-98-1 

103-03-7 

PICOPERINc 

21755-66-8 

82-88-2 

PICOPRAZOLE 

78090-11-6 

83-12-5 

PICOTRIN 

64063-57-6 

7009-60-1 

PICUMAST 

39577-19-0 

55-52-7 

PICUMETEROL 

130641-35-0 

86-21-5 

PIDOBENZONE 

138506-45-3 

134-49-6 

PIDOLACETAMOL 

114485-92-6 

50-06-6 

PIDOLIC  ACID 

98-79-3 

57-30-7 

PIDOTIMOD 

121808-62-6 

554-24-5 

PIFARNINE 

56208-01-6 

77-09-8 

PIFENATE 

15686-87-0 

468-07-5 

PIFEXOLE 

27199-40-2 

562-26-5 

PIFLUTIXOL 

54341-02-5 
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(370). 

(con. ) : 

Table  1. 

con.) 

CAS 

CAS 

INN 

Nvjnber 

INN 

Nunber 

PIFOXIME 

31224-92-7 

PIPRATECOL 

15534-05-1 

PIKETOPROF 

:N 

60576-13-8 

PIPRINHYDRINATE 

606-90-6 

PILDRALAZI 

IE 

64000-73-3 

PIPROCURARIUM  IODIDE 

3562-55-8 

PILSICAINI 

)E 

88069-67-4 

PIPROFUROL 

40680-87-3 

PIMAGEDINE 

79-17-4 

PIPROZOLIN 

17243-64-0 

PIMECLONE 

534-84-9 

PIQUINDONE 

78541-97-6 

PIMEFYLLIN 

; 

10001-43-1 

PIQUIZIL 

21560-58-7 

PIMELAUTID 

; 

78512-63-7 

■PIRACETAM 

7491-74-9 

PIMETACIN 

79992-71-5 

PI RAND AMINE 

42408-79-7 

PIMETHIXEN 

: 

314-03-4 

PIRARUBICIN 

72496-41-4 

PIMETINE 

3565-03-5 

PIRAXELATE 

82209-39-0 

PIMETREMID 

: 

578-89-2 

PIRAZMONAM 

108319-07-9 

PIMINOOINE 

13495-09-5 

PIRAZOFURIN 

30868-30-5 

PIMOBENDAN 

74150-27-9 

PIRAZOLAC 

71002-09-0 

PIMONIOAZO 

E 

70132-50-2 

PIRBENICILLIN 

55975-92-3 

PIMOZIOE 

2062-78-4 

PIRBUTEROL 

38677-81-5 

PINACIDIL 

. 

60560-33-0 

PIROONIUM  BROMIDE 

35620-67-8 

PtNAOOLINE 

38955-22-5 

PIRENOXINE 

1043-21-6 

PINAFIOE 

54824-20-3 

PIRENPERONE 

75444-65-4 

PINAVERIUH 

BROMIDE 

53251-94-8 

PIRENZEPINE 

28797-61-7 

PINAZEPAM 

52463-83-9 

PIREPOLOL 

69479-26-1 

PINCAINIDE 

83471-41-4 

PIRETANIDE 

55837-27-9 

PINDOLOL 

13523-86-9 

PIRFENIOONE 

53179-13-8 

PINOLCAINE 

28240-18-8 

PIRIBEDIL 

3605-01-4 

PINOXEPIN 

14008-66-3 

PIRIDICILLIN 

69414-41-1 

PIOGLITAZO 

IE 

111025-46-8 

PIRIDOCAINE 

87-21-8 

PIPACYCLIN 

r 

1110-80-1 

PIRIOOXILATE 

24340-35-0 

PIPAMAZINE 

84-04-8 

PIRIDRONIC  ACID 

75755-07-6 

PIPAMPERON 

: 

1893-33-0 

PIRIFIBRATE 

55285-45-5 

PIPAZETATE 

2167-85-3 

PIRINIDAZOLE 

55432-15-0 

PIPEBUZONE 

27315-91-9 

PIRINIXIC  ACID 

50892-23-4 

PIPECURONl 

m  BROMIDE 

52212-02-9 

PIRINIXIL 

65089-17-0 

PIPEMIDIC 

ICID 

51940-44-4 

PIRIPROST 

79672-88-1 

PIPENZOLAT 

L  BROMIDE 

125-51-9 

PIRIQUALONE 

1897-89-8 

PIPEQUALIU 

: 

77472-98-1 

PIRISUDANOL 

33605-94-6 

PIPERACETfl 

MNE 

3819-00-9 

PIRITRAMIDE 

302-41-0 

PIPERACILL 

IN 

61477-96-1 

PIRITREXIM 

72732-56-0 

PIPERAMIOE 

299-48-9 

PIRLIHYCIN 

79548-73-5 

PIPERAZINE 

CALCIUM  EDETATE 

12002-30-1 

PIRLINDOLE 

60762-57-4 

PIPERIDOLfl 

TE 

82-98-4 

PIRMAGREL 

85691-74-3 

PIPERCCAU 

: 

136-82-3 

PIRMENOL 

68252-19-7 

PIPEROXAN 

59-39-2 

PIRNABIN 

68298-00-0 

PIPERYLONE 

2531-04-6 

PIROCTONE 

50650-76-5 

PIPETHANA1 

: 

4546-39-8 

PIROOAVIR 

124436-59-5 

PIPQBROHA^ 

54-91-1 

PIRODOHAST 

108310-20-9 

PIPOCTANOt. 

E 

18841-58-2 

PIROGLIRIDE 

62625-18-7 

PIFCrEZINE 

24886-52-0 

PIROHEPTINE 

16378-21-5 

PlPOSULFAk 

2608-24-4 

PIROLATE 

55149-05-8 

PIP07IAZI^ 

E 

39860-99-6 

PIROLAZAMIDE 

39186-49-7 

PIFOXIZINE 

55837-21-3 

PIROMIDIC  ACID 

19562-30-2 

PIPOXOLAN 

23744-24-3 

PIROXANTRONE 

91441-23-5 

pipradima: 

OL 

68797-29-5 

PIROXICAH 

36322-90-4 

PIFRAOROL 

467-60-7 

PIROXICILLIN 

82509-56-6 

PIPRAMADOl 

f 

55313-67-2 

PIROXIMONE 

84490-12-0 
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Section  A.      (continued) 

(370).      (con.): 
Table  1.     (con.) 

INN 

PIROZADIL 

PIRPROFEN 

PIRQUINOZOL 

PIRRALKONIUM  BROMIDE  •^ 

PIRSIDOMINE 

PIRTENIDINE 

PITENOOIL 

PITOFENONE 

PITUXATE 

PIVAGABINE 

PIVAMPICILLIN 

PIVENFRINE 

PIVMECILLINAM 

PIVOPRIL 

PIVOXAZEPAM 

PIZOTIFEM 

PLAFIBRIDE 

PLAUNOTOL 

PLAURACIN 

PLEUROMULIN 

PLICAMYCIN 

PLOMESTANE 

POO  I L FEN 

POLACRILIN 

POLAPREZINC 

POLDINE  METILSULFATE 

POLICAPRAM 

POLICRESULEN 

POLIDEXIDE  SULFATE 

POLIDRONIUM  CHLORIDE 

POLIFEPROSAN 

POLIGEENAN 

POLIGLECAPRONE 

POLIGLUSAM 

POL  I  HE XAN IDE 

POL  I  SAPONIN 

POLITEF 

POLOXALENE 

POLOXAMER 

POLYBENZARSOL 

POLYCARBOPHIL 

POLYESTRADIOL  PHOSPHATE 

POLYETADENE 

POLYGELINE 

POLYGLYCOLIC  ACID 

POLYMYXIN  B 

POLYNOXYLIN 

POLYSORBATE 

POLYTHIAZIDE 

POLYVIDONE 

PONALRESTAT 

PONFIBRATE 

PORFIMER  SODIUM 

PORFIROMYCIN 


CAS 

Nunber 

INN 

54110-25-7 

POSATIRELIN 

31793-07-4 

POSKINE 

65950-99-4 

POTASSIUM  CANRENOATE 

17243-65-1 

POTASSIUM  GLUCALDRATE 

132722-74-8 

POTASSIUM  NITRAZEPATE 

103923-27-9 

PRACTOLOL 

59840-71-0 

PRAJMALIUM  BITARTRATE 

54063-52-4 

PRALIDOXIME    IMIDE 

39123-11-0 

PRAMIPEXOLE 

69542-93-4 

PRAMiRACETAM 

33817-20-8 

PRAMIVERINE 

67577-23-5 

PRAMOCAINE 

32886-97-8 

PRAMPINE 

81045-50-3 

PRANIOIPINE 

55299-10-0 

PRANLUICAST 

15574-96-6 

PRANOLIUM  CHLORIDE 

63394-05-8 

PRANOPROFEN 

64218-02-6 

PRANOSAL 

62107-94-2 

PRASTERONE 

125-65-5 

PRAVAOOLINE 

18378-89-7 

PRAVASTATIN 

77016-85-4 

PRAXADINE 

13409-53-5 

PRAZEPAM 

54182-62-6 

PRAZEPINE 

107667-60-7 

PRAZIQUANTEL 

545-80-2 

PRAZITONE 

25038-54-4 

PRAZOCILLIN 

101418-00-2 

PRAZOSIN 

56227-39-5 

PRECLAMOL 

75345-27-6 

PREDNAZATE 

90409-78-2 

PREDNAZOLINE 

53973-98-1 

PREDNICARBATE 

41706-81-4 

PREDNIMUSTINE 

9012-76-4 

PREDNISOLAMATE 

32289-58-0 

PREDNISOLONE 

8063-80-7 

PREDNISOLONE  STEAGLATE 

9002-84-0 

PREDNISONE 

9003-11-6 

PREDNYLIDENE 

9003-11-6 

PREFENAMATE 

54531-52-1 

PREGNENOLONE 

9003-97-8 

PREMAZEPAM 

28014-46-2 

PRENALTEROL 

9003-23-0 

PRENISTEINE 

9015-56-9 

PRENOVERINE 

26009-03-0 

PRENOXDIAZINE 

1404-26-8      ' 

PRENYLAMINE 

9011-05-6 

PRETAMAZIUM   lOOIDE 

PRETIADIL 

346-18-9 

PREZATIDE  COPPER  ACETATE 

9003-39-8 

PRIBECAINE 

72702-95-5 

PRIDEFINE 

53341-49-4 

PRIDEPERONE 

87806-31-3 

PRIDINOL 

801-52-5 

PRIFELONE 

CAS 

NiiTtoer 

78664-73-0 

585-14-8 

2181-04-6 

1317-30-2 

5571-84-6 

6673-35-4 

2589-47-1 

94-63-3 

104632-26-0 

68497-62-1 

14334-40-8 

140-65-8 

7009-65-6 

99522-79-9 

103177-37-3 

42879-47-0 

52549-17-4 

17716-89-1 

53-43-0 

92623-83-1 

81093-37-0 

4023-00-1 

2955-38-6 

73-07-4 

55268-74-1 

2409-26-9 

15949-72-1 

19216-56-9 

85966-89-8 

5714-75-0 

6693-90- 

73771-04- 

29069-24- 

5626-34- 

50-24-8 

5060-55-9 

53-03-2 

599-33-7 

57775-28-7 

145-13-1 

57435-86-6 

57526-81-5 

5287-46-7 

65236-29-5 

47543-65-7 

390-64-7 

24840-59-3 

30840-27-8 

130120-57-9 

55837-22-4 

5370-41-2 

95374-52-0 

511-45-5 

69425-13-4 


-9 

-7 
-7 
-6 


4r 
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Section 

(370). 
Tabic  1.     I 


(con. ) 
:on.) 

lOKIOE 


IMM 

PRIFINIUI>1  B 
PRIFURCLIiJE 
PRILQCATME 
PR!MA?:SO?JE 

PRlKiiiZiai 

PRIHJOOWE 

PRI-MYCIM 

PRIMOWIDE 

PRIMOXOOiiH 

PR1S07EN0L 

PRIS7IMAMYC1 

PRIZIDILOL 

PROAOIFEH 

PROBARBITAL  SODIUM 

PROBENECID 

PRCBUCOl. 

PROCAIMAMID 

PROCAINE 

PROCARBAZIH: 

PROCATEROL 

PRCCHLORPERilZIKE 

PROCIMCLQL 

PROCINCiHiDE 

PROCLOWOL 

PROCOOaZOLE 

PROCYCL!OI)C 

PROCYMATE 

PR00ECO»IU»j  BROMIDE 

PROOILIDINE 

PRtBiriHE 

PR003LSC  AtJiO 

PROFADGL 

PROF EXAMINE 

PROrEX-LOME 

PROFLAV'iME 

PROFLAZtPAil 

PROaABIDE 

PROtCSTERO* 

PROGlUMET;.qiN 

PROGLUHIDE 

PROC'JAMIL 

FR0HEPT/>.2I* 

PRCLIGESTOIC 

PROLIHt 

PROLI!JTA«E 

PROLONIUH   llOOIDE 

PROMAZINE 

PROMHCESTOtt 

PROME'-ASE 

PROMEGTP.IE!* 

PROMETHAZn 

FROMETIiAZHt  TEOCLATE 

PROMCLATE 
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( continued) 


CAS 

CAS 

Munber 

INN 

Number 

4630-95-9 

PROMOXOLANE 

/:,70-43-9 

70833-07-7 

PRONETALOL 

54-80-8 

721-50-6 

PROPACETAHOL                   ^ 

66532-85-2 

1219-35-8 

PROPAFENONE 

54063-53-5 

90-3A-6 

PRGPAMICiNE 

104-32-5 

67227-55-8 

PROPANIDID 

1421-14-3 

125-33-7 

PROFAMOCAINE 

493-76-5 

47917-41-9 

PROPANTHELINE  BROMIDE 

50-34-0 

77639-66-8 

PROPATYLNITRATE 

2921-92-8 

111786-07-3 

PROP AZOLAM IDE 

98-75-9 

78997-40-7 

PROPEHIDA20LE 

76448-31-2 

11006-76-1 

PROPENTOFYLLIME 

55242-55-2 

59010-44-5 

PROPER  ID  I NE 

561-76-2 

302-33-0 

PROPETAMIDE 

730-07-4 

143-82-8 

PROPETAMDROL 

3638-82-2 

57-66-9 

PROPICILLIN 

551-27-9 

23288-49-5 

PROPIICACIN 

66S87-96-5 

51-06-9 

PROP I NET I DINE 

3811-53-8 

59-46-1 

PROPIOLACTOME 

57-57-8 

671-16-9 

PROPIOMAZINE 

562-29-8 

72332-35-3 

PROPIPOCAINE 

5670-68-6 

58-38-8 

PROP I  RAM 

15686-91-6 

27325-36-6 

PROPISERGIDE 

5792-04-4 

58497-00-0 

PROFSVERINE 

60569-19-9 

14088-71-2 

PROPjZEPINE 

10321-12-7 

23249-97-0 

PROPOFOL 

2078-54-8 

77-57-2 

PROPOXATE 

7036-58-0 

13951 -6/, -1 

PROPOXYCAINE 

86-42-1 

3690-61-7 

PROPRANOLOL 

525-66-6 

3734-17-6 

PROPYL  DOCETRIZOATE 

5579-0S-3 

31314-38-2 

PROPYLHEXEDRINE 

5595-11-7 

36505-S2-5 

PROPYLIODONE 

587-61-1 

428-37-5 

PROPVLTHIOURACIL 

S1-:2-5 

522-00-9 

PROPYPERONE 

5731 -2£-0 

34740-13-1 

PR0FYFHENA20NE 

/.yr-^z-s 

92-62-6 

PROPVROMAZINE  BROMIDE 

142-:: 'C-O 

52829-30-8 

PROQ'JrtZONE 

22760-16-5 

62666-20-0 

PROSUINOLATE 

1i9£-9?-9 

57-83-0 

PROREHCATE  POTASSIUM 

49847-97-4 

57132-53-3 

PROROXAN 

53743-96-3 

6620-60-6 

PRCSCILLARIDIN 

466-C6-3 

5C0-92-5 

PRCSFIDIUM  CHLORIDE 

23476-85-7 

77-14-5 

PROSTALENE 

54120-61-5 

23873-85-0 

PROSULPRIDE 

68556-59-2 

147-85-3 

PROS'JLTIAMINE 

59-58-5 

493-92-5 

PROTAMINE  ZINC  INSULIN  INJECTION 

9004-17-5 

123-47-7 

PROTERGURIDE 

77650-95-4 

58-40-2 

PROTHEOBROHINE 

50-59-5 

34184-77-5 

PRGTIUPENDYL 

303-69-5 

9074-07-1 

PROTillXENE 

2622-24-4 

39219-28-8 

PROnOFATE 

58416-00-5 

60-87-7 

PROTSONAMIDE 

14222-60-7 

17693-51-5 

PRCTIRELIM 

24305-27-9 

3615-74-5 

PROTIZINIC  ACID 

13799-03-6 

Section  A.       (continued) 

(370).       (con.): 
Tabic  1.     (con.)  ' 

INN  .., 

PROTOKYLOL 

PROTRIPTYLINE 

PROXAZOLE 

PROXIBARBAL 

FROXIBUTENE 

PROXICROMIL 

PROXIFEZONE 

PROXORPHAN 

PROXYMETACAINE 

PROXYPHYLLINE 

PROZAPINE 

PSEUDOEPHEDRINE 

PSILOCYBIME 

PUMITEPA 

PUROMYCIN 

PYRANTEL 

PYRAZINAMIDE 

PYRICARBATE 

PYRIDARONE 

PYRIDOFYLLINE 

PYRIDOSTIGMINE  BROMIDE 

PYRIDOXINE 

PYRIMETHAMINE 

PYRIMITATE 

PYRINOLINE 

PYRITHIONE  ZINC 

PYRITHYLOIONE 

PYRITIOIUM  BROMIDE 

PYRITINOL 

PYROPHENDANE 

PYROVALERONE 

PYROXAMINE 

PYROXYLIN 

PYRROCAINE 

PYRROL  I  FEME 

PYRROLNiTRIN 

PYRVINIUM  CHLORIDE 

PYTAMINE 

QUADAZOCINE 

QUAOROSILAN 

OUATACAINE 

OUAZEPAM 

QUAZINONE 

QUAZODINE 

QUAZOLAST 

QUIFENAOINE 

QUILLIFOLINE 

QUINACAINOL 

OUINACILLIN 

QUINAGOLIDE 

QUINALDINE  BLUE 

QUINAPRIL 

Q'JIKAPRILAT 

CUiNAZOSIN 


CAS 

Number 

INN 

136-70-9 

QUIN80L0NE 

438-60-8 

QUINCARBATE 

5696-09-3 

QUINOECAMINE 

2537-29-3 

QUINOONIUM  BROMIDE 

14089-84-0 

QUIMOOXIN 

60400-92-2 

QUINELORANE 

34427-79-7 

QUIHESTRAOOL 

69815-38-9 

QUIMESTROL 

499-67-2 

QUIMETALATE 

603-00-9 

QUINETHAZONE 

3426-08-2 

OUINEZAMIDE 

90-82-4 

OUINfAMIDE 

520-52-5 

OUINGESTANOL 

42061-52-9 

OUINGESTRONE 

53-79-2 

QUINISOCAINE 

15686-83-6 

OUINOCIOE 

98-96-4 

OUINOTOLAST 

1882-26-4 

OUINPIROLE 

7035-04-3 

OUINPRENALINE 

53403-97-7 

QUINTIOFOS 

101-26-8 

QUINUCLIUM  BROMIDE 

65-23-6 

OUINUPRAMINE 

58-14-0 

OUIHUPRISTIN 

5221-49-8 

QUIPAZINE 

1740-22-3 

OUISULTAZINE 

13463-41-7 

RASEPRAZOLE 

77-04-3 

RATEFEMINE 

14222-46-9 

BACEFENICOL 

1098-97-1 

RACEMENTHOL 

7009-69-0 

RACEME THORPHAM 

3563-49-3 

RACEME T I ROSINE 

7009-68-9 

RACEMORAMIDE 

9004-70-0 

KACEMORPHAN 

2210-77-7 

SACEPHEORINE 

15686-97-2 

RACEPINEFRINE 

1018-71-9 

RACLOPRIDE 

548-84-5 

RACTOP AMINE 

15301-88-9 

RAFOXANIDE 

71276-43-2 

BALITOLINE 

33204-76-1 

RALOXIFENE 

17692-45-4 

RAMCICLANE 

36735-22-5 

RAMIFENAZONE 

70018-51-8 

RAMIPRIL 

4015-32-1 

RAMIPRILAT 

86048-40-0 

RAMIXOTIDINE 

10447-39-9 

RAMNOOIGIN 

15301-89-0 

RAMOPLANIN 

86024-64-8 

RAMORELIX 

1596-63-0 

BAMIMUSTINE 

87056-78-8 

RANIMYCIN 

2768-90-3 

BAMITIDINE 

85441-61-8 

RAMOLAZINE 

85441-60-7 

RATHYRONINE 

15793-38-1 

BAXOFELAST 

CAS 

kitttoer 


2487- 

54340- 

19056- 

130- 

2423- 

97466- 

1169- 

152- 

5714- 

73- 

77197- 

62265- 

10592- 

67- 

86- 

525- 

101193- 

85760- 

13757- 

1776- 

64755- 

31721- 

120138- 

4774- 

64099- 

117976- 

22232- 

847- 

15356- 

510- 

620- 

545- 

297- 

90- 

329- 

84225- 

97825- 

22662- 

93738- 

84449- 

96743- 

3615- 

87333- 

87269- 

84071- 

33156- 

76168- 

127932- 

58994- 

11056- 

66357- 

95635- 

3130- 

128232- 


63-0 
59-9 
26-9 
81-4 
66-7 
90-5 
79-5 
43-2 
76-1 
49-4 
48-9 
68-3 
65-1 
95-8 
80-6 
61-1 
40-2 
74-3 
97-6 
83-6 
06-2 
17-2 
50-3 
24-7 
44-1 
89-3 
57-1 
25-6 
70-4 
53-2 
30-4 


-5 
-5 
-3 
-7 
-6 
-7 


59- 

90- 

81- 

65- 

95- 

25- 

39-1 

40-0 

90-1 

96-3 

24-5 

19-5 

97-4 

15-8 

28-4 

82-6 

90-5 

96-0 

09-0 

35-5 

55-5 

96-9 

14-4 
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Sectior 

A.       (continued) 

(370). 

(con.): 

Table  1. 

(con.) 

CAS 

CAS 

INN 

Number 

INN 

Nunbe* 

RAZINMIL 

30271-85-3 

RIMANTADINE 

13392-28-4 

RA20BAZAM 

78466-98-5 

RIMAZOLIUM  METILSULFATE 

28610-84-6 

RA20XAME 

2K16-87-5 

RIHCAZOLE 

75859-04-0 

REBAMIPIDI 

111911-87-6 

RIMEXOLONE 

49697-38-3 

REBOXETINI 

71620-89-8 

RIMITEROL 

32953-89-2 

RECAINAM 

74738-24-2 

RIMOPROGIN 

3//50-83-7 

RECLAZEPAI 

76053-16-2 

RIOOIPINE 

71653-63-9 

REGRAMOST 

M 

127757-91-9 

RIOPROSTIL 

77287-05-9 

RELOMYCIN 

1404-48-4 

RIPAZEPAM 

26308-28-1 

REMACEHIDI 

128298-28-2 

RISEDRONIC  ACID 

105462-24-6 

REMIFENTAl 

IL 

132875-61-7 

RISOCAINE 

94-12-2 

REMUIREN 

126222-34-2 

RISOTILIDE 

120688-08-6 

REMIPROSTl 

1 

110845-89-1 

RISPENZEPINE 

96449-05-7 

REMOXIPRK 

E 

80125-14-0 

RISPERIDONE 

106266-06-2 

RENANOLONI 

565-99-1 

RISTIANOL 

78092-65-6 

RENTIAPRIl 

'       80830-42-8 

RISTOCETIN 

1404-55-3 

RENYTOLINI 

1729-61-9 

RITANSERIN 

87051-43-2 

REN2APRID1 

112727-80-7 

RITIOMETAN 

34914-39-1 

REPAGLINII 

E 

135062-02-1 

RITIPENEM 

84845-57-8 

REPIRINAS 

73080-51-0 

RITOORINE 

26652-09-5 

REPROMICI 

56689-42-0 

RITOLUKAST 

111974-60-8 

REPROTERO 

54063-54-6 

RITROPIRRONIUM  BROMIDE 

53808-86-9 

RESCIMETOI 

73573-42-9 

RITROSULFAN 

4148-16-7 

RESCINNAM 

NE 

24815-24-5 

RIZOLIPASE 

9001-62-1 

RESERPINE 

50-55-5 

ROBENIDINE 

25875-51-8 

RESORANTE 

20788-07-2 

ROCASTINE 

91833-77-1 

RETELLIPT 

NE 

72238-02-9 

ROCICLOVIR 

108436-80-2 

RETEFLASE 

133652-38-7 

ROCIVERINE 

53716-44-2 

RETINOL 

68-26-8 

ROCURONIUM  BROHIOE 

119302-91-9 

REVENAST 

85673-87-6 

ROOOCAINE 

38821-80-6 

REVI2IN0NI 

133718-29-3 

RODORUBICIN 

96497-67-5 

REVOSPIROI 

E 

95847-87-3 

ROFELOOINE 

76696-97-4 

RIBAMINOL 

8063-28-3 

ROFLURANE 

679-90-3 

RIBAVIRIN 

36791-04-5 

ROGLETIMIDE 

121840-95-7 

RIBOFLAVll 

83-88-5 

ROJCITAMYCIN 

740(4-51-0 

RIBOPRINE 

7724-76-7 

ROLAFAGREL 

89781-55-5 

RIBOSTAMYi 

IN 

25546-65-0 

ROLETAMIOE 

10078-46-3 

RIDAZOLOL 

83395-21-5 

ROLGAMIDINE 

66608-04-6 

RIDOGREL 

110140-89-1 

ROLICYCLIDINE 

2201-39-0 

RIFABUTIN 

72559-06-9 

ROLICYPRINE 

2829-19-8 

RIFAMETANI 

94168-98-6 

ROLIPRAM 

61413-54-5 

RIFAMEXIL 

113102-19-5 

ROLITETRACYCLINE 

751-97-3 

RIFAMIDE 

• 

2750-76-7 

ROLOOINE 

1R66-43-9 

RIFAMPICI 

13292-46-1 

ROLZIRACETAM 

18356-28-0 

RIFAMYCIN 

6998-60-3 

ROHAZARIT 

109543-76-2 

RIFAPENTI 

IE 

61379-65-5 

ROHERGOLINE 

107052-56-2 

RIFAXIHIN 

80621-81-4 

ROHIFENONE 

38373-83-0 

RILAPINE 

79781-95-6 

ROMIFIDINE 

65896-16-4 

rILMAKALI 

1 

132014-21-2 

ROMURTIDE 

78113-36-7 

R1LMA2AF0 

IE 

99S93-25-6 

RONACTOLOL 

90895-85-5 

RILMENIDI 

IE 

54187-04-1 

RONIDAZOLE 

7681-76-7 

RILOPIROX 

104153-37-9 

RONIFIBRATE 

42597-57-9 

RIL02AR0N 

: 

79282-39-6 

RONIPAMIL 

85247-77-4 

RILU20LE 

174^.-22-5 

ROPINIROLE 

91374-21-9 
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Section  A.       (continued) 

(370).      (con.): 
Tnblc  1,      (con.) 

INN 

P.OPITOIN 

nOPIVACAINE 

r.OPIZIKE 

r.OOUINIMEX 

ROSAPROSTOL 

r.OSARAMICIN 

r.OSE  BENGAL    (  i31    I)   SODIUM 

ROSOXACIN 

ROSTEROLONE 

PvOTAMICILLIN 

[iOTOXAMIKE 

ROTRAXATE 

ROXADIMATE 

ROXARSONE 

nOXATIDINE 

UCXIBOLONE 

l-.OXIHDOLE 

r.OXITHROMYCIN 

[.OXOLOJIUM  METILSUIFAT- 

ROXOPERONE 

RUFLOXACIN 

r.UFOCROMOMYCIN 

RUT AM YC IN 

RUTOSIOE 

RUVA20NE 

SABELU20LE 

SAFINGOL 

SAP  I  RON  1 1 

SAGANDIPINc 

SAL.'iCETAMIOF 

SALAFIBRATF 

S.'-.LASTEL 

SALAZOOINE 

SALAZOSULFADIMIDINE 

SALAZOSULFAMIDE 

SALAZOSULFATHIAZOLE 

SALBUTAMOL 

SALCOLEX 

SALGTAKIOE 

SALPLi  vl:?i«e 

SALICVL/'^TDE 

SALIK.'uID 

SALIN0,;VCIN 

SALHEFAHCL 

SALMETEROL 

SALKISTEINE 

SALPR0T03IDE 

SALSALATE 

S.^^LVERINE 

SAMERIDINE 

SAMPIRTINE 

SANCYCLINE 

SANGUINARIUM  CHIORIDE 

SAPERCON.aZOLE 


CAS 

Nunbcr 

INN 

- 

56079-61-3 

SAPROPTERIN 

84057-95-4 

SAQUINAVIR 

3601-19-2 

SARAFLOXACIN 

8408S-42-6 

SARALASIN 

56695-65-9 

SARCOLYSIN 

35S34-26-5 

SARGRAMOSTIM 

15251-14-6 

SARIPIDEM 

40034-42-2 

SARMAZENIL 

79243-67-7 

SARMOXILLIN 

55530-41-1 

SARPICILLIN 

5560-77-0 

SARPOGRELATE 

92C71-51-7 

SARUPLASE 

58382-17-0 

SATERINONE 

121-19-7 

SATIGREL 

78273-80-0 

SATRANIDAZOLE 

60023-92-9 

SATUKOHAS 

112192-04-8 

SAVIPRAZOLE 

8C214-83-1 

SAVOXEPIN 

53862-80-9 

SEBRIPLATIN 

2804 -CO -4 

SECALCIFEROL 

101363-10-4 

SECBUTABARBITAL 

3930-19-6 

SECLAZOkiE 

1404-59-7 

SECNIDAZOLE 

153-18-4 

SECOBARBITAL 

20228-27-7 

SECOVERINE 

104153-38-0 

SECRETIN 

- 

15639-50-6 

SECURININE 

134377-69-8 

SEDECAMYCIN 

126294-30-2 

SEGANSERIN 

•  487-48-9 

SEGLITIDE 

64496-66-8 

SELEGILINE 

36093-47-7 

SELENOMETHIONINE    (75 

SEJ 

22933-72-8 

SELFOTEL 

2315-08-4 

SELPRAZINE 

139-56-0 

SEMATILIDE 

515-58-2 

SEMOURAMICIN 

16559-94-9 

SEMORPHONE 

28038-04-2 

SEMOTIADIL 

46803-81-0 

SEML'STINE 

587-49-5 

SEPAZONKIM  CHLORIDE 

65-45-2 

SEPIHOS'AT 

495-84-1 

SEPROXETINE 

53003-10-4 

SEQUIFENADJNE 

1S91C-65-1 

SERACTIDE 

89365-50-4 

SERAZAPINE 

89767-59-9 

SERFIBRATE 

33/'79-37-2 

SERGOLEXOLE 

552-94-3 

SERINE 

6376-26-7 

SERMETACIN 

143257-97-0 

SERMORELIN 

115911-28-9 

SERRAPEPTASE 

806-26-4 

SERTACONAZOLE 

5578-73-4 

SERT INDOLE 

110388-57-3 

SERTRALINE 

CAS 

Nimber 


62989- 

127779- 

98105- 

34273 

531- 

123774 

103844- 

78771 

67337 

40966- 

125926- 

99149- 

102669- 

111753- 

56302- 

144058- 

121617- 

79262- 

110172- 

55721- 

125- 

29050- 

3366- 

76- 

57558- 

1393- 

5610- 

23477- 

87729- 

81377 

14611- 

1187 

110347' 

103997 

101526- 

113378 

88939- 

116476- 

13909- 

54143- 

103926- 

126924- 

57734- 

12279- 

115313- 

54657- 

108674- 

56- 

57645- 

86168- 

37312- 

99592- 

106516- 

79617- 


33-7 
20-8 
99-8 

10-4 
76-0 
72-1 
86-6 
13  3 
44-4 
79-8 
17-2 
95-8 
89-6 
73-2 
13-7 
40-2 
11-6 
46-7 
45-7 
11-4 
40-6 
11-1 
95-8 

Ti-i 

44-8 
25-5 
40-2 
98-7 
89-3 
02-8 
51-9 
56-0 
85-8 


59 

83 

31 

40 

13 

09-6 

54-3 

64-3 

38-7 

69-7 

41-3 

22-9 

98-6 

86-8 

45-1 

05-3 

78-7 

62-2 

32-2 

24-9 

96-2 
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Section  A.   (continued) 
(370).   Icon.): 
Tabic  1.  (ion.) 


CAS 

CAS 

INN 

Nunbpr 

INN 

Niirhp- 

SZROH   COKADI 

TROPHIN 

9002-70-4 

SODIUM  ETASULFATE 

126-92-1 

SETASTINE 

6^294-95-7 

SODIUM  FEREDETATE 

15708-41-5 

SETA2IND0L 

56481-43-7 

SODIUM  GENTISATE 

4955-90-2 

SETIFTILINE 

57262-94-9 

SODIUM  GLUCASPALDRATE 

12214-50-5 

ScTOPERONE 

86437-64-1 

SOOrUM  GUALENATE 

6223-35-4 

SEVIRUMAB 

SODIUM  HEXACYCLONATE 

7009-49-6 

SEVITRCPIUM 

MESILATE 

88199-75-1 

SODIUM  IODIDE  (125  I) 

24359-64-6 

SEVOFLURANE 

2S523-86-6 

SODIUM  IODIDE  (131  I) 

7790-26-3 

SEyOPRAMIDE 

57227-17-5 

SODIUM  lODOHIFPURATE  (131  I) 

881-17-4 

SEZOLAMIDE 

123308-22-5 

SODIUM  lOPODATE 

1221-56-3 

SFERICASE 

63551-77-9 

SODIUM  lOTALAMATE  (125  I) 

17692-74-9 

SIAGOSIDE 

100345-64-0 

SODIUM  lOTALAMATE  (131  I) 

15845-98-4 

SIBOPIRDINE 

122955-13-4 

SODIUM  METRI20ATE 

7225-61-8 

SI3UTRAMINE 

106650-56-0 

SODIUM  MORRHUATE 

8031-09-2 

SICCANIN 

22733-60-4 

SODIUM  PHOSPHATE  (32  P) 

8027-28-9 

SIFAPRAZINE 

131635-06-3 

SODIUM  PICOFOSFATE 

6175-05-0 

SIGUAZOOAN 

99591-83-0 

SODIUM  PICOSULFATE 

0040-45-6 

SILANDRONE 

5055-42-5 

SODIUM  STIBOCAPTATE 

3064-61-7 

SILIBIhIN 

22888-70-6 

SODIUM  STIBOGLUCONATE 

16C37-91-5 

SILICRISTIN 

32889-69-9 

SODIUM  TETRADECYL  SULFATE 

139-88-8 

SILIDIANIN 

29782-68-1 

SODIUM  TINESFONATE 

5964-24-9 

SILTENZEPINI 

98374-54-0 

SODIUM  TYROPANOATE 

r246-21-1 

SILTEPLASE 

131031-40-8 

SOFALCONE 

64506-49-6 

SIMALDRATE 

12408-47-8 

S0LA3ULF0NE 

133-65-3 

SIMENOAN 

131741-08-7 

SOLPECAINOL 

63567-30-6 

SIKETRIDE 

154-82-5 

SOLYPERTINE 

4448-96-8 

SIMFIBRATE 

14929-11-4 

SOMAGREBOVE 

96353-48-9 

SIMTRA2ENE 

5579-27-1 

SOMALAPOR 

06282-98-8 

SIMVASTATIN 

79902-63-9 

SOMANTAOINE 

79594-24-4 

SINCALIOE 

25126-32-3 

SOMATORELIN 

83930-13-6 

SINEFUNGIN 

58944-73-3 

SOMATOSALM 

123212-08-8 

SINTROPIUM  1 

ROMIDE 

79467-19-9 

SOMATOSTATIN 

38916-34-6 

SIRATIAZEM 

138778-28-6 

SOMA T REM 

62030-87-3 

SIROLIMUS 

53123-88-9 

SOMATROPIN 

12629-01-5 

SISOMICIN 

32385-11-8 

SOMAVUBOVE 

.26752-39-4 

SITALIDONE 

108894-39-9 

SOMENOPOR 

.19693-74-2 

SIT0FI8RATE 

_J5902-94-8 

SOMETRIBOVE 

SITCGi.USIDE 

474-58-3 

SOMETRIPOR 

SIZOriRAM 

9050-67-3 

SOMFASEPOR 

1Z9;66-95-6 

SCBUZOXANE 

98631-95-9 

SOMIDCBOVE 

8/385-15-1 

SOOIUH  ACETI 

IZOATE 

129-63-5 

SONERMIN 

U4916-42-7 

SCOIUH  AMIOI 

iTRIZOATE 

737-31-5 

SOPITAZINE 

23492-69-3 

SODIUM  APC, 

TE 

25053-27-4 

SOPROMIDINE 

79313-75-0 

SOOIUM  ASCOi 

BATE 

134-03-2 

SOQUINOLOL 

6J562-13-6 

SODIUM  AURO 

HIOMALATE 

12244-57-4 

SORBINICATE 

6184-06-1 

SOOIUH  AURO 

lOSULFATE 

10210-36-3 

SORBIMIL 

63367-52-2 

SODIUM  BITIi 

iNOLATE 

6385-58-6 

SORB I  TAN  LAURATE 

1358-39-2 

SODIUM  BORC 

APTATE  (10  B) 

103331-41-0 

SORB  I  TAN  OLEATE 

1338-43-8 

SXIUM  CALC 

UM  EDETATE 

62-33-9 

SORBITAN  PALMITATE 

26266-57-9 

SODIUM  CHRa 

ATE  (51  CR) 

10039-53-9 

SORBITAN  SESQUIOLEATE 

8C07-43-0 

SODIUM  CYCL 

>1ATE 

139-05-9 

SORBITAN  STEARATE 

1338-41-6 

SODIUM  DEHYi 

iROCHOLATE 

i;5-41-5 

SORBITAN  TRIOLEATE 

26266-58-0 

SODIUM  DIBU 

;ate 

14992-59-7 

SORBITAN  TRISTEARATE 

26658-19-5 

SODIUM  DIPR 

IT  R  IZOATE 

129-57-7 

SORIVUDINE 

77181-69-2 

Section  A.   (continued) 
(370).   (con.): 

Tabic  1.   (con.) 

INN 

SCRNIDIPINE 

SOTALOL 

SOTERENOL 

SPAGLUMIC  ACID 

SPARFLOXACIN 

SPARFOSIC  ACID 

SPARSOMYCIN 

SPARTEINE 

SPECTINOMYCIN 

SPICLAMINE 

SPICLOMAZINE 

SPIPERONE 

SPIRAOOLINE 

SPIRAMIDE 

SPIRAMYCIN 

SPIRAPRIL 

SPIRAPRILAT 

SPIRAZINE 

SPIRENDOLOL 

SPIR6ETINE 

SPIRILENE 

SPIRIPROSTIL 

SPIROFYLLINE 

SPIROGERMANIUM 

SPIROMUSTINE 

SPIRONOLACTONE 

SPIROPLATIN 

SPIRORENONE 

SPIROXASONE 

SPIROXATRINE 

SPIROXEPIN 

SPIZOFURONE 

STALLIMYCIN 

STANOZOLOL 

STAVUDINE 

STEARYLSULFAMIDE 

STEFFIMYCIN 

STENBOLONE 

STEPRONIN 

STERCURONIUM  IODIDE 

STEVALADIL 

STIBAMINE  GLUCOSIDE 

STIBOSAMINE 

STILBAMIDINE  ISETIONATE 

STILBAZIUM  IODIDE 

STILONIUM  IXIOE 

GTIRIMAZOLE 

STIRIPENTOL 

STIROCAINIOE 

STREPTODORNASE 

STREPTOKINASE 

STREPTOMYCIN 

STREPT0NIA2ID 

STREPTOVARYCIN 


CAS 

Number 

INN 

95105-77-4 

STREPTOZOCIN 

3930-20-9 

STRINOLINE 

13642-52-9 

STYRAMATE 

4910-46-7 

SUBATHIZONE 

110871-86-8 

SUBENDAZOLE 

51321-79-0 

SUCCIMER 

1404-64-4 

SUCCINYLSULFATHIAZCLE 

90-39-1 

SUCCISULFONE 

1695-77-8 

SUCLOFENIDE 

90243-97-3 

SUCRALFATE 

24527-27-3 

SUCRALOX 

749-02-0 

SUCROSOFATE 

87151-85-7 

SUOEXANOX 

510-74-7 

SUD I SMASE 

8025-81-8 

SUOOX I  CAM 

83647-97-6 

SUFENTANIL 

83602-05-5 

SUFOSFAMIDE 

15599-44-7 

SUFOTIDINE 

65429-87-0 

SULAZEPAM 

144-45-6 

SULAZURIL 

357-66-4 

SULBACTAM 

122946-42-3 

SULBENICILLIN 

98204-48-9 

SULBENOX 

41992-23-8 

SULBENTINE 

56605-16-4 

SULBUTIAMINE 

52-01-7 

SULCLAMIDE 

74790-08-2 

SULCONAZOLE 

74220-07-8 

SULEPAROID  SODIUM 

6673-97-8 

SULFABENZ 

1054-88-2 

SULFABENZAMIOE 

47254-05-7 

SULFACARBAMIDE 

72492-12-7 

SULFACECOLE 

636-47-5 

SULFACETAMIDE 

10418-03-8 

SULFACHLORPYRIDAZINE 

3056-17-5 

SULFACHRYSOIOINE 

498-78-2 

SULFACITINE 

11033-34-4 

SULFACLOMIDE 

5197-58-0 

SULFACLORAZOLE 

72324-18-6 

SULFACLOZINE 

30033-10-4 

SULFADIASULFONE  SODIUM 

6535-03-1 

SULFADIAZINE 

1344-34-9 

SUL FAD  I  CRAM IDE 

5959-10-4 

SULFAOIMETHOXINE 

140-59-0 

SULFADIMIDINE 

3784-99-4 

SULFADOXINE 

7/257-42-2 

SULFAETHIDOLE 

30529-16-9 

SULFAFURAZOLE 

49763-96-4 

SULFAGUANIDINE 

78372-27-7 

SULFAGUANOLE 

37340-82-2 

SULFALENE 

9002-01-1 

SULFALOXIC  ACID 

57-92-1 

SULFAMAZONE 

4480-58-4 

SULFAMERAZINE 

1404-74-6 

SULFAMERAZINE  SODIUM 

CAS 


18883 

-39862- 

94- 

121- 

54340- 

304- 

116- 

5934- 

30279- 

54182- 

12040- 

57680- 

58761  - 

110294- 

34042- 

56030- 

37753- 

80343- 

2898- 

108258- 

68373- 

41744- 

58095- 

350- 

3286 

2455- 

61318- 

57459- 

127- 

127- 

547- 

21662- 

144- 

80- 

485- 

17784- 

4015- 

54063- 

102- 

128- 

68- 

115- 

122- 

57- 

2447- 

94- 

127- 

57- 

27031- 

152- 

14376- 

65761- 

127- 

127- 


66-4 
58-3 
35-9 
55-1 
66-8 
55-2 
43-8 
14-5 
49-3 
58-0 
73-2 
56-5 
87-8 
55-a 
85-8 
54-7 
10-9 
63-1 
13-7 
89-5 
14-8 
40-5 
31-1 
12-9 
46-2 
92-7 
90-9 
72-0 
77-5 
71-9 
44-4 
79-3 
80-9 
32-0 
41-6 
12-2 
18-3 
55-7 
65-8 
12-1 
55-9 
68-4 
11-2 
68-1 
57-6 
19-9 
69-5 
67-0 
08-9 
47-6 
16-0 
24-2 
79-7 
58-2 
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on.) 


Section 
(370). 

Table  1.      ( 
INN 


SULFAWETHIZM-E 

SULFAMETHOXl 

SULFAMETHOxIrPYR 

SULFAMETOMI 

SULFAMETOXYb 

SULFAMETROLE 

SULFAMOMOMErHOXIME 

SULFAMOXOLE 

SULFAKILAH 

SULFANITRAK 

SULFAPERiN 

SULFAPHENA^LE 

SULFAPROXYlI«E 

SIJLFAPYRAZCLE 

SULFAPYRIDINE 

SULFAQUINO^L 


(continued"* 
[con.) : 


20LE 

IDA2INE 
)INE 
lAZINE 


lOE 


.INE 

sulfarsphe»4amine 


ZCiE 
> AMIDE 
INE 


lAZd 


:o*»E 


d:ne 

I  AOL 


■<o. 


HI 
t^E 


SULFASALAZ 

SULFASOMI 

SULFASUCCI 

SULFASYMAZ 

SULFATHI 

SULFATHIOU^EA 

SULFATOLAM 

SULFATROX-AiOLE 

SULFATROZoiE 

SULFINALOL 

SULFINPYRA 

SULFIRAM 

SULFISOMI 

SULFOGAl 

SULFC3MYXIM 

SULFONTER 

SULFORIDAZ|i 

SULGLICOTI 

SULICRIMAT 

SULINDAC 

SULISATIN 

suLisoerwJwE 

S'JLMARIN 

Sc'LMAZOLE 

SULMEPRIDE 

SULNIDAZOIJE 

SJLOCARBI 

SULOCTIDI 

SdLOFENUR 

SULOPENEH 

SULOSEXIO 

SUL0TRC5AI 

SULOXIFEM 

SULPIRIDE 

SULPSOSAL 

SULPROSTOtE 

SULTAMIClUiN 


I  ATE 


Annex    (con.) 
-378- 


CAS 

Nunber 

INN 

U4-82-1 

SULTIAME 

723-46-6 

SULTOPRIDE 

80-35-3 

SULTOSILIC  ACID 

3772-76-7 

SULTROPONIUM 

651-06-9 

SULUKAST 

32909-92-5 

SULVERAPRIDE 

1220-83-3 

SJMACETAMOL 

729-99-7 

SUMAROTENE 

63-74-1 

SUMATRIPTAN 

122-16-7 

SOHETIZIDE 

599-88-2 

SUNAGREL 

526-08-9 

SUNCILLIN 

116-42-7 

SUPIDIMIDE 

852-19-7 

SUPLATAST  TOSILATE 

144-83-2 

SUPROCLOME 

59-40-5 

SUPROFEN 

618-62-6 

SURAMIN  SODIUM 

599-79-1 

SURFOMER 

632-00-8 

SURICAINIDE 

3563-14-2 

SURICLONE 

1984-94-7 

SURITOZOLE 

72-14-0 

SDRONACRINE 

515-49-1 

SUTILAINS 

1161-88-2 

SUXAMETHONIUM  CHLORII 

23256-23-7 

SUXEMERID 

13369-07-8 

SUXETHONIUM  CHLORIDE 

66264-77-5 

SUXIBUZONE 

57-96-5 

SYMCLOSENE 

95-05-6 

SYMETINE 

515-64-0 

SYROSINGOPINE 

1321-14-8. 

TABILAUTIDE 

1405-52-3 

TACALCITOL 

42461-79-0 

TACLAMINE 

14759-06-9 

1ACRINE 

54182-59-1 

TACROLIMUS 

90207-12-8 

TAGLUTIMIDE 

38194-50-2 

TALAMPICILLIN 

54935-03-4 

TALASTINE 

4065-45-6 

TALBUTAL 

29334-07-4 

TALERANOL 

73384-60-8 

TALINOLOL 

57479-88-6 

TALIPEXOLE 

51022-76-5 

TALISOMYCIM 

121-64-2 

TALLIMUSTINE 

54063-56-8 

TALMETACIN 

110311-27-8 

TALMETOPRIM 

120788-07-0 

TALNIFLUMATE 

82666-62-4 

TALOPR/J< 

72131-33-0 

TALOSALATE 

25827-12-7 

TALOXIMINE 

15676-16-1 

TALSUPRAM 

58703-77-8 

TALTRIMIDE 

60325-46-4 

TAMERIDONE 

76497-13-7 

TAMETICILLIN 

CAS 

NiJTibcr 


61- 
53583- 
57775- 
15130- 
98116 
73747 
69217 
105687 
103628 
32059 
85413 
22164 
49785- 
94055- 
77590- 
40828- 
129- 
71251- 
85053- 
53813- 
110623- 
104675- 
12211 
71 
47662 
54063 
27470 
87 
15599 
84 
78088 
57333 
34061 
321 
104987- 
14166- 
47747- 
16188- 
115- 
42422- 
57460- 
101626- 
65D57- 
115308- 
67489- 
66093- 
66898 
7182 
66898 
17243 
21489 
81428 
102144 
56211 


56-3 
79-2 
26-5 
91-3 
53-1 
■20-3 
•67-0 
■93-2 
■46-2 
■27-1 
-85-5 
-94-9 
-74-2 
-76-2 
-92-2 
-46-4 
-46-4 
-04-2 
-46-9 
83-5 
33-1 
35-6 
28-8 
27-2 
■15-7 
■57-9 
•51-5 
•90-1 
-45-8 
-36-6 
-46-7 
-96-7 
-33-1 
-64-2 
-11-3 
-26-8 
56-8 
61-7 
44-6 
68-4 
41-0 
•70-4 
90-1 
98-0 
•39-8 
■35-4 
■62-2 
■51-6 
-60-0 
-68-4 
-20-3 
-04-8 
-78-5 
-43-9 
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Section  A.       (continued) 

(370).      (con.): 
Table  1.     (con.) 


CAS 

INM 

Nimber 

INN 

TAMETRALINE 

52795-02-5 

TEMOCAPRIL 

TAMITINOL 

59429-50-4 

TEMOCILLIN 

TAMOLARIZINE 

128229-52-7 

TEMXOX 

TAMOXIFEN 

10540-29-1 

TEMOZOLOMIDE 

TAMPRAMINE 

83166-17-0 

TEMURTIDE 

TAMSULOSIN 

106133-20-4 

TENAMFETAMIME 

TANDAMINE 

42408-80-0 

TENDAMISTAT 

TANDOSPIRONE 

87760-53-0 

TENIDAP 

TANIPLON 

106073-01-2 

TENILAPINE 

TAPROSTENE 

108945-35-3 

TENILOXAZINE 

TARAZEPIDE 

141374-81-4 

TENILSETAM 

TASULDINE 

88579-39-9 

TENIPOSIDE 

TAURINE 

107-35-7 

TENOCYCLIDINE 

TAUROLIDIHE 

19388-87-5 

TENONITROZOLE 

TAUROMUSTINE 

85977-49-7 

TENOSAL 

TAUROSELCHOLIC  ACID 

75018-71-2 

TENOSIPROL 

TAUROSTEINE 

124066-33-7 

TENOXICAM 

TAURULTAM 

38668-01-8 

TENYLIDONE 

TAZADOLENE 

87936-75-2 

TEOPRANITOL 

TAZANOLAST 

82989-25-1 

TEOPROLOL 

TAZASUBRATE 

79071-15-1 

TEPIR INDOLE 

TAZEPROFEN 

85702-89-i. 

TEPOXALIN 

TAZIFYLLINE 

79712-55-3 

TEPRENONE 

TAZIPRINONE 

79253-92-2 

TEPROTIDE 

TAZOBACTAM 

89786-04-9 

TERAZOSIN 

TAZOLOL 

39832-48-9 

TERBEOUINIL 

TEBATIZOLE 

54147-28-3 

TERBINAFINE 

TEBUFELONE 

112018-00-5 

TERBUCROMIL 

TEBUQUINE 

74129-03-6 

TERBUFIBROL 

TECHNETIUM  (99M  TC)  BICISATE 

121281-41-2 

TERBUFICIN 

TECHNETIUM  (99M  TC)  SESTAMIBI 

109581-73-9 

TERBUPROL 

TECHNETIUM  {99M  TC)  SIBOROXIME 

106417-28-1 

TERBUTALINE 

TECHNETIUM  (99M  TC)  TE80R0XIME 

104716-22-5 

TERCIPRAZINE 

TECLOTHIAZIDE 

4267-05-4 

TERCONAZOLE 

TECLOZAN 

5560-78-1 

TERDECAMYCIN 

TEDISAMIL 

90961-53-8 

TERFENADINE 

TEFAZOLINE 

1082-56-0 

TERFLAVOXATE 

TEFENPERATE 

//342-26-8 

. TERFLURANOL 

TEFLUDAZINE 

80680-06-4 

TERGURIDE 

TEFLURANE 

124-72-1 

TERIICALANT 

TEFLUTIXOL 

55837-23-5 

TERIPARATIDE 

TEGAFUR 

17902-23-7 

TERIZIDONE 

TEICOPLAKIK 

61036-62-2 

TERLAKIREN 

TELENZEPIHE 

80880-90-6 

TERLIPRESSIN 

TELIMOMAB  ARITOX 

117305-33-6 

TERMIDAZOLE 

TELMESTEINE 

122946-43-4 

TEROOILINE 

TELOXANTROHE 

91441-48-4 

TEROFEKAMATE 

TELUDIPINE 

108687-08-7 

TERCXALENE 

TEMAFLOXACIM 

108319-06-8 

TEROXIRONE 

TEHAROTENE 

75078-91-0 

TERTA70L0L 

TEMATROPJUH  METILSULFATE 

113932-41-5 

TESICAM 

TEMAZEPAM 

8^,6-50-4 

TESIMIDE 

TEMEFOS 

3383-96-8 

TESTPLACTOKE 

TEMELASTINE 

86181-42-2 

TESTOSTERONE 

CAS 

NiiTteer 

111902-57-9 
66148-78-5 
34499-96-2 
85622-93-1 
66112-59-2 
51497-09-7 


120210- 
82650- 
62473- 
86696- 
29767- 
21500- 
3810- 
95232- 

129336- 
59804- 
893- 
81792- 
65184- 
72808^ 

103475- 

6809- 

35115- 

63590^ 

113079- 
78628- 
37456- 
56488- 
15534- 
13021- 
23031- 
56693 
67915- 

113167- 
50679- 
86433 
64396- 
37686 

132338- 
52232 
25683 

119625 

14636- 

1077- 

15793 

29098- 

14728- 

59653- 

34784- 

21925- 

55423- 

968 

58 


48-2 
83-7 
79-4 
86-8 
20-2 
98-1 
35-3 
68-1 
81-8 
37-4 
01-6 
35-0 
10-3 
81-2 
41-8 
52-5 
60-7 


■  ( 
-6 
-5 
-6 
-6 
-6 
-9 
-6 


64- 

82- 

80- 

21- 

59- 

92- 

53- 

25- 

15-3 

31-5 

61-6 

08-8 

40-1 

09-4 

84-3 

79-5 

67-4 

71-0 

78-4 

12-5 

93-6 

40-5 

15--: 

3>7 
7/ -6 
6i-0 
88-i 
09- > 
93-.'. 
22-11 


1392        Federal  Ragister  /  Vol.  CO,  No.  2  /  Wednesday.  January  4,  1995  /  Presidential  Documents 


Federal  Register  /  Vol.  60,  No.  2  /  Wednesday,  January  4.  1995  /  Presidential  Pom ments 


1393 


A. 


(continued) 

(bon. ) : 
Tablo  1.     (csn.) 


Section 
(370).      ( 


INH 

TESTOSTERO«£  KETOLAURATE 

TCTRABARBITAI 

TETRABENAZINf 

TETRACAINE 

TETRACOSACTlljE 

TlTRACVCLIME 

TETRACONIUM  $ROMIDE 

TilTRAMETHRIH 

TcTRAMISOLE 

t;trazepam 
tetra20last 

TtTRID.fWINE 

TETRIPROFE.M 

TETROFOSMIM 

TETRONASIM 

TcTRCQUiNONE 

TETRCXOFRIM 

TETRYLAHHCNlilM  BROMIDE 

TETRY2CLINE 

TEXA.CROMIL 

THALIDOMIDE 

THEBACON 

THENALIDINE 

THENIUM  CLOSfcLATE 

THEHYLDIAMIHf 

TiiEOORENALI 

THEOPHYLLIMEl  EPHEDRINE 

THIACETARSAMIDE  SODIUM 

THIALBARBITAL 

TII1AM,\Z0LE 

TIIIAMBUTOSI 

THIAMINE 

THIAMPHENICCL 

THIAZINAMIUti 

THIAZOSULFOhE 

THIETHYLPER^Z 

TIIIHEXINOL 

THIOACETAZOi^E 

THIOCOLCHICCSIDE 

THIOOIGLYCOl 

TillOFURADEME 

THIOHEXAMIDt 

thiohersal 
thiopental  ^ooium 
thi0pr0paza1e 
tiiioprcpera;  ine 

TIIIGRIDAZINi 
THIOTEPA 

THI0TETRABA||3ITAL 
Till  RAM 

thonzylahini 
threonine 
thrombin,  b(ivine 
tiiyhc:artih 


Annox    (con.) 
-380- 


metilsulfate 

INE 

Hethylbromide 


CAS 

Nuntjer 

IMN 

5874-98-6 

TiiYMCCTONAN 

76-23-3 

thymopentin 

53-46-8 

thymcstimulin 

94-24-6 

thymotrinan 

16960-16-0 

thyroglobulin 

6C-54-8 

THYROPROPIC  AGIO 

1119-97-7 

THYROTROPHIN 

7696-12-0 

tiasendazole 

5036-02-2 

iiacrilast 

10379-14-3 

TIADENOL 

55104-27-1 

TIAFIBRATE 

17289-49-5 

TIAGABINE 

28168-10-7 

TIAMENIDINE 

27502-06-1 

TIAMETONIUM  lOOIO 

75139-06-9 

TIAMIPRINE 

319-89-1 

TIAMIZIDE 

53808-87-0 

TIAMULIN 

71-91-0 

TIANAFAC 

84-22-0 

TIANEPTINE 

77005-28-8 

TIAPAHIL 

50-35-1 

TiAPIRINOL 

466-90-0 

TIAPRIDE 

86-12-4 

TIAPROFENIC  AGIO 

4304-40-9 

TIAPROST 

91-79-2 

T I ARAM IDE 

1346C-9S-5 

TIAZESIM 

15766-94-6 

TIAZOFURINE 

14433-82-0 

TIAZURIL 

467-36-7 

TI8AL0SIN 

60-56-0 

TIBEGLISENE 

500-89-0 

TIBENELAST 

59-43-8 

TI8ENZATE 

15318-45-3 

TIBEZONIUM  IXID{ 

58-34-4 

TIBOLCNE 

473-30-3 

TIBRIC  ACiD 

1420-55-9 

TJBROFAN 

7219-91-2 

TICABESONE 

104-06-3 

TICARBOOINE 

6C2-41-5 

TJCARCILLIN 

111-43-8 

TICLATONE 

2240-21-3 

TICLOPIDINE 

3692-44-2 

TIDIACIC 

54-64-8 

TIEMONIUH  lOOIOE 

71-73-8 

TIcNILIC  ACID 

84-C6-0 

T1ENCCAR3INE 

316-81-4 

TIENOPRAMINE 

50-52-2 

TIENOXOLOL 

52-24-4 

TIFEMOXONE 

467-3S-9 

TIFENAMIL 

137-26-S 

TIFENCILLIN 

91-S5-0 

TIFLAMIZOLE 

72-19-5 

TIFLGREX 

9002-04-4 

TIFLUADOM 

83466-18-8 

TIFLUCARBINE 

CAS 

Nifnber 

107489-37-2 
69558-55-0 

85465-82-3 
9010-34-8 

51-26-3 
9002-71-5 
148-79-8 
78299-53-3 
6964-20-1 
55837-28-0 
115103-54-3 
31428-61-2 
10433-71-3 
5581-52-2 
3688-85-5 
55297-95-5 
51527-19-6 
66981-73-5 
57010-31-3 
14785-50-3 
51012-32-9 
33003-95-7 
71116-82-0 
32527-55-2 
5845-26-1 
60084-10-3 
35319-70-1 
63996-8.'-9 
129731-11-9 
97852-72-7 
13402-51-2 
54663-47-7 
5630-53-5 
37087-94-3 
15686-72-3 
74131-77-4 
51932-09-9 
34787-01-4 
70-10-0 
55142-35-3 
30097-06-4 

144-12-7 
40180-04-9 
75458-65-0 
37967-98-9 
90055-97-3 
39754-64-8 
82-99-5 
26552-51-2 
62894-89-7 
53993-67-2 
81656-30-6 
89875-86-5 


Section  A.   (continued) 

(370).   (con.): 
Table  1.  (con.) 

INM 

TIFORMIN 

TIFURAC 

TIGEMONAM 

TIGESTOL 

TIGLOIDINE 

T I  LACTASE 

TILBROOUINOL 

TILETAMINE 

TILIDINE 

TILIQUINOL 

TILISOLOL 

TILMICOSIN 

TILOMISOLE 

TILORONE 

TILOZEPINE 

TILSUPROST 

TILUDRONIC  ACIO 

TIMEFURONE 

TIMEGAOINE 

TIMELOTEM 

TIMEPIDIUM  BROMIDE 

TIMIPERONE 

TINIRDINE 

TIMOBESOME 

TIMOFIERATE 

TIMOLOL 

TIMONACIC 

TIMOPRAZOLE 

TINABINOL 

TINAZOLINE 

TINIOAZOLE 

TINISULPRIOE 

TINOFEDRINE 

TINORIOINE 

TIOCARLIDE 

TIOCLOMAPOL 

TI0C0NA20LE 

TIOCTIUTE 

TIOOAZOSIN 

TIODONIUM  CHLORIDE 

TIOGUANINE 

TIOMERGINE 

TIOMESTERONE 

TIOPERIDONE 

TIOPINAC 

TIOPRONIN 

TIOPROPAMINE 

TIOSAUN 

TIOSPIRONE 

TIOTIOINE 

TIOTIXENE 

TIOTROPIUM  BROMIDE 

TIOXACIN 

TIOXAMAST 


Annex  (con.) 
-381- 


CAS 

Nunber 

INN 

4210-97-3 

TIOXAPROFEN 

97483-17-5 

TIOXIOAZOLE 

102507-71-1 

TIOXOLONE 

896-71-9 

TIPENTOSIN 

495-83-0 

TIPEPIDINE 

9031-11-2 

TIPETROPIUM  BROMIDE 

7175-09-9 

TIPIMOOLE 

14176-49-9 

TIPREDANE 

20380-58-9 

TIPRENOLOL 

5541-67-3 

TIPRINAST 

85136-71-6 

TIPROPIDIL 

108050-54-0 

TlPfiOSTANIDE 

58433-11-7 

TIPROTIMOO 

27591-97-5 

TIOUESIDE 

42239-60-1  . 

TIOUINAMIOE 

80225-28-1 

TIQUIZIUM  BROMIDE 

89987-06-4 

TIRACIZINE 

76301-19-4 

TIRAPAZAMINE 

71079-19-1 

TIRATRICOL 

96306-34-2 

TIRILAZAD 

35035-05-3 

TIROPRAMIDE 

57648-21-2 

TISOCROMIDE 

100417-09-2 

TISOPURINE 

87116-72-1 

TISOOUONE 

64179-54-0 

TIVAMIDAZOLE 

26839-75-8 

TIXAOIL 

444-27-9 

TIXANOX 

57237-97-5 

TIXOCORTOL 

50708-95-7 

TIZABRIN 

62882-99-9 

TIZANIDIhE 

19387-91-8 

TIZOLEMIDE 

69387-87-7 

TIZOPROLIC  ACIO 

66788-41-8 

TOeRAMYCIN 

24237-54-5 

TOeUTEROL 

910-86-1 

TOCAINIDE 

22619-35-8 

TOCAMPKYi. 

65899-73-2 

TOCOFENCXATE 

10489-23-3 

TOCOFERSOLAN 

66969-81-1 

TOCOFIBRATE 

38070-41-6 

TOORALAZINE 

154-42-7 

TOFENACIN 

57935-49-6 

TOFETRIDINE 

2205-73-4 

TOFISOPAM 

52618-67-4 

TOLANOLOL 

61220-69-7 

TOLAZAMIDE 

1953-02-2 

T0LA20LIME 

39516-21-7 

TOLBOXANE 

15686-78-9 

TOLBUTAMIDE 

87691-91-6 

TOLCAPONE 

69014-14-8 

TOLCICLATE 

3313-26-6 

TOLD  I MFCS 

139404-48-1 

TOLFAMIDE 

34976-39-1 

TaFENAMIC  ACID 

74531-88-7 

TOLGABIDE 

CAS 

NLi<t>er 


40198 
61570 

4991 
95588 

5169 
54376 

7489 
85197 
26481 
83153 
70895 
67040 
105523 
99759 
53400 
71731 
83275 
27314 
51 
110101 
55837 
35423 

5334 
40692 
80680 

2949 
40691 
61951 
83573 
51322 
56488 
30709 
32986 
75626 
41708 

5634 
61343 

9002- 
50465- 
14679- 
15301- 
40173- 
22345- 
38103- 
.1156- 
59- 

2430- 
64- 
134308- 
50838- 
57808- 
70788- 
13710- 
86914- 


-53-6 
90-9 
65-5 
-08-2 
■78-8 
91-9 
66-9 
•77-9 
■51-6 
39-3 
45-3 
53-3 
37-3 
19-0 
67-2 
58-3 
56-3 
97-2 
24-1 
66-1 
29-1 
51-9 
23-6 
37-3 
05-3 
95-3 
50-7 
99-3 
53-9 
75-9 
58-5 
69-4 
56-4 
99-2 
72-9 
42-4 
44-0 
96-4 
39-9 
73-3 
93-6 
75-9 
47-7 
61-6 
19-0 
98-3 
46-8 
77-7 
13-7 
36-3 
64-7 
29-3 
19-5 
11-6 
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Section 

(370). 
Table  1. 

INN 


TOLIMIDONE 

TOLINDATE 

TOLIOOIUM  [chloride 

TCLlPROLOl 

TOLMESOXI 

TOLMETIM 

TOLNAFTATE 

TOLNAPERS 

TOLNICAMI 

TOLCCONIU^ 

TOLONIOIN 

TOLONIUM 

TOLOXATONE 

TOLOXYCHiqR 

TOLPADOL 

TOLPENTAM 

TCLPERISOIJE 

TOLPIPRAZCLE 

TOLPOVIDCWE   (131    I) 

TOLPRONINE 

TOLPROPAIil 

TCLPYRRAM 

TOLOUINZOUE 

TOLRESTAT 

TOLTEROOI 

TOLTRAZURIL 

T0LUFAZ5P/f1 

70LYCAINE 

TOMELUKASl 

tomoglumue 
tomoxetine 
tomoxiproJe 
tonazocin 
tonzonium  bromide 

TOPIRAMATi 
TOPOTECAN 
TOPRILIOmE 

topterone 

toquizine 

torasemid 

torsafyllJne 

toremifen 

TORIPRISTCJNE 

TOSACTIDE 

TOSIFEN 

TOSUFLOXAHI 

TOSULUR 
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A.       (continued) 

(con. ) : 
(con.) 


CE 

E 

INE 

HE 

METILSULFATE 

Chloride 

INOL 
IDE 


ne 

IDE 


l<E 


TOSYLCHLO!  AMIDE  SODIUM 

TOZALINONI 

TRABOXOPIIE 

TRACAZOLA'  E 

TRALONIDE 

TRAMADOL 

TRAHAZCLliE 


Annex  ( con . ) 
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CAS 

CAS 

Nunber 

INN 

Nunbep 

41964-07-2 

TRANDOLAPRIL 

87679-37-6 

,27877-51-6 

TRANDOLAPRILAT 

87679-71-8 

19028-28-5 

TRANEXAHIC  ACID 

1197-18-8 

2933-94-0 

TRANILAST 

53902-12-8 

38452-29-8 

TRANSCAINIDE 

88296-62-2 

26171-23-3 

TRANTELINIUM  BROMIDE 

4047-34-1 

2398-96-1 

TRANYLCYPROMINE 

155-09-9 

70312-00-4 

TRAPENCAINE 

104485-01-0 

50454-68-7 

TRAPIDIL 

15421-84-8 

552-92-1 

TRAXANOX 

58712-69-9 

4201-22-3 

TRAZITILINE 

26070-23-5 

92-31-9 

TRAZIUM  ESILATE 

97110-59-3 

29218-27-7 

TRAZODONE 

19794-93-5 

6055-48-7 

TRAZOLOPRIDE 

86365-92-6 

//^02-27-3 

TREBENZOMINE 

23915-73-3 

1027-87-8 

TRECADRINE 

90845-56-0 

728-88-1 

TREFENTANIL 

120656-74-8 

20326-13-0 

TRELNARIZINE 

123205-52-7 

54182-60-4 

TRELOXINATE 

30910-27-1 

97-57-4 

TRENBOLONE 

10161-33-8 

5632-44-0 

TRENGESTONE 

5192-84-7 

5588-38-5 

TRENIZINE 

82190-93-0 

6187-50-4 

TREOSULFAN 

299-75-2 

82964-04-3 

TREPIBUTONE 

41826-92-0 

124937-51-5 

TREPIPAM 

56030-50-3 

69004-03-1 

TREPIRIUM  IODIDE 

1018-34-4 

86273-92-9 

TREPTILAMINE 

58313-74-9 

3686-58-6 

TREQUINSIN 

79855-88-2 

88107-10-2 

TRESTOLONE 

3764-87-2 

97964-54-0 

TRETAMINE 

51-18-3 

83015-26-3 

TRETHINIUM  TOSILATE 

1748-43-2 

76145-76-1 

TRETHOCANIC  ACID 

7007-81-0 

71461-18-2 

TRETINOIN 

302-79-4 

553-08-2 

TRETINOIN  TOCOFERIL 

40516-48-1 

97240-79-4 

TRETOQUINOL 

30418-38-3 

123948-87-8 

TRIACETIN 

102-76-1 

54063-58-0 

TRIAFUNGIN 

55242-77-8 

60607-35-4 

TRIAMCINOLONE 

124-94-7 

7125-71-5 

TRIAMCINOLONE  BENETONIDE 

31002-79-6 

56211-40-6 

TRIAMCINOLONE  FURETONIDE 

4989-94-0 

105102-21-4 

TRIAMCINOLONE  HEXACETOMIDE 

5611-51-8 

89778-26-7 

TRIAMPYZINE 

6503-95-3 

91935-26-1 

TRIAMTERENE 

396-01-0 

47931-80-6 

TRIAZIQUCNE 

68-76-8 

32295-18-4 

TRIAZOLAM 

28911-01-5 

108138-46-1 

TRIBENDILOL 

96258-13-8 

87051-13-6 

TRIBENOSIDE 

10310-32-4 

127-65-1 

TRI8R0MSALAN 

87-10-5 

655-05-0 

TRIBUZONE 

13221-27-7 

103624-59-5 

TRICHLORMETHIAZIOE 

133-67-5 

41094-88-6 

TRICHLORMETKINE 

555-77-1 

21365-49-1 

TRICHLOROETHYLENE 

79-01-6 

27203-92-5 

TRICIRI6INE 

35943-35-2 

1082-57-1 

TRICLABENOAZOLE 

68786-66-3 

Annex  (con.) 
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Section  A.   (continued) 

(370).       (con.): 
Table  1.      (con.) 


INN 

NLTiber 

INN 

TRICLACETAMOL 

6340-87-0 

TRIPROLIOINE 

TRICLA2ATE 

7009-76-9 

TRIPTORELIN 

TRICLOBISONIUH  CHLORIDE 

79-90-3 

TRITIOZINE 

TRICLOCARBAH 

101-20-2 

TRITOQUALINE 

TRICLOOAZOL 

56-28-0 

TRIXOLANE 

TRICLOFENOL  PIPERAZINE 

5714-82-9 

TR 1 20X1 ME 

TRICLOFOS 

306-52-5 

TROCININE 

TRICLOFYLLINE 

17243-70-8 

TROCLOSENE  POTASSIUM 

TRICLONIDE 

26849-57-0 

TROFOSFAMIDE 

TRICLOSAN 

3380-34-5 

TROGLITAZONE 

TRICOSACTIOE 

20282-58-0 

TROLEANDOMYCIN 

TRICYCLAMOL  CHLORIDE 

3818-88-0 

TROLNITRATE 

TRIDIHEXETHYL  IODIDE 

125-99-5 

TROMANTAOINE 

TRIENTINE 

112-24-3 

TRQMETAMOL 

TRIFENAGREL 

84203-09-8 

TROPABAZATE 

TRIFEZOLAC 

32710-91-1 

TROPANSERIN 

TRIFLOCIN 

13422-16-7 

TROPAPRIDE 

TRIFLUBAZAM 

22365-40-8 

TROPATEPINE 

TRIFLUMIDATE 

24243-89-8 

TROPENZiLINE  BROMIDE 

TRIFLUOMEPRAZINE 

2622-37-9 

TROPICAMIDE 

TRIFLUOPERAZINE 

117-89-5 

TROPIGLINE 

TRIFLUPERIDOL 

749-13-3 

TROPIRINE 

TRIFLUPROMAZINE 

146-54-3 

TROPISETRON 

TRIFLURIOINE 

70-00-8 

TROPOOIFENE 

TRIFLUSAL 

322-79-2 

TROQUIDAZCLE 

TRIGEVOLOL 

76812-98-1 

TROSPECTOMYCIN 

TRIHEXYPHENIDYL 

144-11-6 

TROSPIUM  CHLORIDE 

TRILETIDE 

62087-96-1 

TROXERUTIN 

TRILOSTANE 

13647-35-3 

TROXIPIDE 

TRIMAZOSIN 

35795-16-5 

TROXOLAMIDE 

TRIMEBUTINE 

39133-31-8 

TROXOKIUM  TOSILATE 

TRIMECAINE 

616-68-2 

TROXYPYRROLIUM  TOSILATE 

TRIMEDOXIME  BROMIDE 

56-97-3 

TRUXICURIUH  lOOIDE 

TRIMEGESTONE 

74513-62-5 

TRUXIPICURIUM  IODIDE 

TRIMEPERIDINE 

64-39-1 

TRYPARSAMIOE 

TRIMETAMIDE 

5789-72-0 

TRYPTOPHAN 

TR I  ME  TAP  HAN  CAMSIUTE 

68-91-7 

TUAMINOKEPTANE 

TRIMETAZIOIKE 

5011-34-7 

TUBOCURARINE  CHLORIDE 

TRIMETKADIOSE 

127-48-0 

TUBULOZOLE 

TRIMETH'niNIUM  METHOSULFATE 

7009-82-7 

TUCARESOL 

TRIMETHCFENZAMIDE 

138-56-7 

TUCLAZEFAM 

TRIMETHOPRIM 

738-70-5 

TULOBUTEROL 

TRIMETOZINE 

635-41-6 

TULOPAFANT 

TRIMETREXATE 

52128-35-5 

TUROSTERIDE 

TRIMEXILINE 

58757-61-2 

TUVATIDINE 

TRIMIPRAMINE 

739-71-9 

TUVIRUMAB 

TR5M0PR0STIL 

69900-72-7 

TYBAMATE 

TRIMOXAMIME 

15686-23-4 

TYLOSIN 

TRIOXIFENE 

63619-84-1 

TYLOXAPOL 

TRIOXYSALEN 

3902-71-4 

TYROMEDAN 

TRIPALMITIN 

555-44-2 

TYROSINE 

TRIPAMIDE 

73803-48-2 

TYROTHRICIN 

TRIPARANOL 

78-41-1 

UBENIMEX 

TRIPELENNAMINE 

91-81-6 

UBIDECAREN3NE 

CAS 

NLTfcer 


486 

57773 

35619 

14504 

47420 

35710 

14368 

2244 

22089 

97322 

2751 

7077 

53783 

77 

64294 

85181 

76352 

2757* 

143 

1508 

533 

19410 

89565 

15790 

108001- 

88669- 

10405- 

7085- 

30751- 

97546- 

391- 

3612- 

4304- 

35515- 

554- 

73- 

123 

57- 

84697- 

84290- 

51037- 

41570- 

116289- 

137099- 

91257- 


12-4 
63-4 
65-9 
73 
28 
57 
24 
21 
22-1 
-87-7 
-09-9 
34-1 
83-8 
86-1 
94-6 
•40-4 
13-1 
24-9 
92-0 
75-4 
08-4 
02-7 
68-4 
02-0 
6C-1 
04-9 
02-4 
55-4 
05-4 
74-2 
70-8 
98-4 
01-2 
77-6 
72-3 
22-3 
82-0 
94-3 
22-3 
27-7 
8S-8 
61-0 
53-3 
09-3 
14-6 


4268-36-4 

1401-69-0 

25301-02-4 

15301-96-9 

60-18-4 

1404-88-2 

58970-76-6 

3C3-96-0 
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Section 
(370). 

Tablo 


A.       (continued) 

(con. ) : 
dcon. ) 


ICE 


INN 

U3ISINDINE 

UFENA.»IATE 

UFIPRAZCLE 

ULARITIDE 

ULDAZEPAM 

ULOBETASOL 

UME3PIR0NE 

UNOPROSTOUg 

URAMUSTINE 

URAPIDIL 

UREDEPA 

UREDOFOS 

UREFIBRATE 

URETHANE 

UROFOLLITR(|>IN 

UROKINASE 

URSOOE0XYC*IL 

URSULCHOLIC 

UTIBAPRIL 

UTIBAPRILA7 

VADOCAINE 

VALACICLOVlte 

VAtCONAZOLE 

VALOETAMIDE 

VALOIPROHI 

VALINE 

VALNOCTAMII 

VALOFANE 

VALPERINOL 

VALPROATE 

VALPROATE 

VALPROIC 

VALPROMIDE 

VALSARTAN 

\?ALTRATE 

VAMICAMIDE 

VANCOMYCIN 

VANEPRIH 

VANITIOLID^ 

VANOXERINE 

VANYLDISULfVWIDE 

VAPIPROST 

VAPREOTIDE 

VASOPRESSIN 

VE3UFL0XAC9i 

VECURONIIW 

VELARESCL 

VELNACRINE 

VENLAFAXINE 

VENRITIDINE 

VERADOLINE 

VERALIPRIog 

VERAPAMIL 

VERA2IDE 


IC  ACID 
ACID 


PI 
SEM 


VOXIL 

I  SODIUM 


ACID 


INJECTION 
BROMIDE 


Annex  (con. ) 
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CAS 

Number 

INN 

26070-78-0 

VERILOPAM 

67330-25-0 

VERLUtCAST 

73590-85-9 

VEROFYLLINE 

118812-69-4 

VESNARINONE 

28546-58-9 

VETRABUTINE 

98651-66-2 

VIDARABINE 

107736-98-1 

VIGABATRIN 

120373-36-6 

VILOXAZINE 

66-75-1 

VIMINOL 

34661-75-1 

VINBARBITAL 

302-49-8 

VINBLASTINE 

52406-01-6 

VINBURNINE 

38647-79-9 

VINCAMINE 

51-79-6 

VINCANOL 

VINCANTRIL 

9039-53-6 

VINCOFOS 

128-13-2 

VINCONATE 

88426-32-8 

VINCRISTINE 

109683-61-6 

VINDEBURNOL 

109683-79-6 

VINDESINE 

72005-58-4 

VINEPIDINE 

124832-26-^ 

VINFORMIDE 

56097-80-4 

VINFOSILTINE 

512-48-1 

VINGLYCINATE 

52061-73-1 

VINLEUCINOL 

72-18-4 

VINLEUROSINE 

4171-13-5 

VINMEGALLATE 

3258-51-3 

VINORELBINE 

64860-67-9 

VINPOCETINE 

77372-61-3 

VINPOLINE 

76584-70-8 

VINROSIDINE 

99-66-1 

VINTIAMOL 

2430-27-5 

VINTOPEROL 

137862-53-4 

VINTRIPTOL 

18296-44-1 

VINYLBITAL 

132373-81-0 

VINZOLIDINE 

1404-90-6 

VIOMYCIN 

81523-49-1 

VIPROSTOL 

17692-71-6 

VI9UALINE 

67469-69-6 

VIGUIDIL 

119-85-7 

VIRGINIAMYCIM 

85505-64-2 

VIRIOOFULVIN 

103222-11-3 

VIROXIME 

11000-17-2 

VI  SNAP  I NE 

79644-90-9 

VISNAFYLLINE 

50700-72-6 

VISTATOLON 

77858-21-0 

VOGLIBOSE 

112964-98-4 

VOLAZOCINE 

93413-69-5 

VOROZOLE 

93064-63-2 

VOXERCOLIOE 

79201-80-2 

WARFARIN 

66644-81-3 

XAMOTEROL 

52-53-9 

XANOXIC  ACID 

93-47-0 

XANTHIOL 

CAS 

Nonber 


68318- 

120443- 

66172- 

81340- 

3735- 

5536- 

60643- 

46817- 

21363- 

125- 

865- 

4880- 

1617- 

19877- 

65285- 

17196- 

'0704- 

57- 

74709- 

53643- 

68170- 

54022- 

.23286- 

865- 

§1571- 

23360- 

83482- 

71486- 

42971 ■ 

57694- 

15228- 

26242- 

106498- 

81600- 

2430- 

67699- 

32988- 

73647- 

72714- 

84- 

11006- 

1405- 

72301- 

477- 

17243- 

54182- 

83480- 

15686- 

129731- 

89651- 

81- 

81801- 

33459- 

14008- 


20-7 
16-5 
75-S 
15-5 
45-3 
17-4 
86-9 
91-8 
18-3 
42-8 
21-4 
88-0 
90-9 
89-5 
58-7 


88- 

03- 

22- 

54- 

48- 

69- 

49- 

00- 

24-7 

28-0 

92-1 

77-3 

22-1 

09-5 

27-6 

71-4 

33-1 

99-1 

06-8 

49-1 

40-5 

50-4 

73-1 

74-0 

55-9 

76-1 

00-1 

78-! 

32-7 

56-0 

61-5 

29-9 

68-7 

10-8 

00-3 

81-2 

12-9 

27-7 

71-0 
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Section  A.       (continued) 

(370).       (con.): 
Table  1.     (con.) 


INN 

XANTIFIBRATE 

XANTINOL  N I COT I NATE 

XANTOCILLIN 

XANTOFYL  PALMITATE 

XENALIPIN 

XENAZOIC  ACID 

XENBUCIN 

XENIPENTONE 

XENON  (133  XE) 

XENTHIORATE 

XENYGLOXAL 

XENYHEXENIC  ACID 

XENYSALATE 

XENYTROPIUM  BROMIDE 

XIBENOLOL 

XIBORNOL 

XILOBAM 

XIMOPROFEN 

XINIOAMINE 

XINOMILINE 

XIPAMIDE 

XIPRANOLOL 

XORPHANOL 

XYLAMIDINE  TOSILATE 

XYLAZINE 

XYLOCOUMAROL 

XYLOMETAZOLINE 

XYLOXEMINE 

YOHIMBIC  ACID 

ZABICIPRIL 

ZABICIPRILAT 

ZACOPRIDE 

ZAFULEPTINE 

ZALCITABINE 

ZALDARIDE 

ZALOSPIRONE 

ZALTIDINE 

ZALTOPROFEN 

ZAMIFENACIN 

ZANOTERONE 

ZAPIZOLAM 

ZAPRINAST 

ZAROAVERINE 

ZATEBRAOINE 

ZATOSETRON 

ZENARESTAT 


CAS 

Nunber 

INN 

36921-54-7 

ZENIPLATIN 

437-74-1 

ZEPASTINE 

580-74-5 

ZERANOL  . 

547-17-1 

ZETIDOLINE 

84392-17-6 

ZIDAPAMIDE  . 

1174-11-4 

ZIDOMETACIN 

959-10-4 

ZIDOVUDINE 

55845-78-8 

ZILANTEL 

14932-42-4 

ZILASCORB  (2  H) 

7009-79-2 

ZILEUTON 

2673-23-6 

ZILPATEROL 

964-82-9 

ZIMELOINE 

3572-52-9 

ZIMIDOBEN 

511-55-7 

ZINC  ACETATE,  BA 

81584-06-7 

ZINDOTRINE 

13741-18-9 

ZINDOXIFENE 

50528-97-7 

ZINOCONAZOLE 

56187-89-4 

ZINOSTATIN 

50264-78-3 

ZINTEROL 

52832-91-4 

ZINVIROXIME 

14293-44-8 

2IPEPR0L 

19179-78-3 

ZOCAINONE 

77287-89-9 

ZOFENOPRIL 

6443-40-9 

ZOFENOPRILAT 

7361-61-7 

ZOFICONAZOLE 

15301-97-0 

ZOLAMINE 

526-36-3 

ZOLAZEPAM 

1600-19-7 

ZOLENZEPINE 

522-87-2 

ZOLERTINE 

83059-56-7 

ZOLIMIDINE 

90103-92-7 

ZOLIMOMAB  ARITOX 

90182-92-6 

20LIPROFEN 

59209-97-1 

ZOLOPERONE 

7481-89-2 

ZOLPIDEM 

109826-26-8 

ZOMEBAZAM 

114298-18-9 

ZOMEPIRAC 

85604-00-8 

ZONICLEZOLE 

89482-00-8 

ZONISAMIDE 

127308-82-1 

20PI CLONE 

1070GO-3A-0 

ZOPOLRESTAT 

64098-32-4 

ZORUBICIN 

37762-06-4 

ZOTEPINE 

101975-10-4 

ZOXAZOLAMINE 

85175-67-3 

2UCL0MIFENE 

123482-22-4 

2UCL0PENTHIX0L 

112733-06-9 

ZYLOFURAMINE 

CAS 

Ntiiteer 


111490 
28810 
26538 
51940 
75820 
62851 
30516 
22012 

122431 

111406 

117827 

56775 

90697 

82279 

56383 

86111 

84697 

9014 

37000 

72301 

34758 

68876 

81872 

75176 

71097 

553 

31352 

78208 

4004 

1222 

141483 
56355 
52867 
82626 
78466 
33369 

121929 
68291 
43200 

110703 
54083 
26615 
61 
15690 
53772 
3563 


36-9 
23-3 

44-3 
78-4 
08-5 
43-8 
87-1 
72-2 
96-3 
87-2 
79-9 
88-3 
56-6 
57-0 
05-2 
26-4 
21-2 
02-2 
20-7 


-78-1 


-3 

-4 
-8 
-3 


83- 

74- 

10- 

37- 

23-9 

13-9 

82-6 

13-6 

94-8 

57-7 

72-9 

17-0 

74-0 

48-0 

70-3 

31-2 

20-2 

97-4 

80-2 

94-1 

22-6 

21-4 

80-3 

55-8 

83-1 

92-6 
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Section  A 
(370).  (' 
Table  2. 


(continued) 
on.) : 


Salts,  esters 
prefixes  or 
schedule, 
as  the  re  I 
prcxJuct 


sjff 


pro/ 


evait 
cover  3d 


and  hydrates  of  the  products  enumerated  in  table  1  above  that  contain  in  their  names  any  of  the 
ixes  listed  below  shall  also  be  entered  free  of  duty  under  general  note  13  to  the  tariff 

ided  that  any  such  salt,  ester  or  hydrate  is  classifiable  in  the  same  6-digit  tariff  provision 
product  enunerated  in  table  1.  For  purposes  of  the  tariff  schedule,  any  reference  to  a 
by  this  table  includes  such  product  by  whatever  name  known. 


ACETATE 

ACETONIDE 

l-ACETOXYETHY. 

acetylsalicylJme 

AD  I  PATE 

ALLYL 

ALLYL  BROMIDE 

ALLYL  IXIDE 

ALUMINIUM 

AMINOSAL'CYLArE 

AMMONIUM 

AMMONIUM  FUSIt)ATE 

ANTIPYRATE 

ARGININE 

ASCORBATE 

AXETIL 

BARBITURATE 

BENZENESULFONJlTE 

BENZENESULPHoijATE 

BENZQACETATE 

BENZYL 

BENZYL  BROMIDE 

BENZYL  IODIDE 

BESILATE 

BESYLATE 

B I  QUI  NATE 

BISCHYDROGEN 

B ISC HYDROGEN 

BISCHYDROGEN 

BISMUTH 

BISCPHOSPHATE^ 

B I  TARTRATE 

BORATE 

BROMIDE 

BUTYL 

t- BUTYL 

t-BUTYL  ACETATE 

tert-BUTYL  ACETATE 

tertiary  BUTY 

tertiary  BUTy|.AMINE 

BUTYLATE 

BUTYLBROMIDE 

t-BUTYL  ESTER 

tert-BUTYL  ES 

tertiary  BUTY 

BUTYRATE 

CALCIUM 

CALCIUM  CHLORfeDE 

CALCIUM  DIHYOfeATE 

CAMPHOR-10-SUlFONATE 

CAMPHOR-10-SULPHONATE 


ULATE) 

WLcATE) 

WLONATE) 


.  ACETATE 


ER 
.  ESTER 


CAMPHORATE 
CAMPHOR SULFONATE 
CAMPHOR SULPHONATE 
CAMS I LATE 
CAMSYLATE 
CAPROATE 
CARBAMATE 
CARBONATE 
CHLORIDE 

S-CHLOROTHEOPHYLLINATE 
CHOLINE 
CINNAMATE 
CITRATE 

CYaOHEXANEPROPIONATE 
CYCLOHEXYLAMMONIUM 
CYCLOHEXYLPROPIONATE 
N-CYCLOHEXYLSULFAMATE 
' N-CYCLOHEXYLSULPHAMATE 
DECANOATE 
DIACETATE 
DIAMMONIUM 
DIBENZOATE 
Oi BUTYRATE 
D I  CHOLINE 

D I CYCLOHEXYLAMMON lUM 
OIETNYLAMINE 
DIETHYLAMMONIUM 
DIFUROATE 
D I  HYDRATE 
DIHYDROBROMIDE 
DIHYDROCHLORIDE 
DIHYDROCHLORIDE  PHOSPHATE 
DIHYDROGEN  CITRATE 
D I  HYDROGEN  PHOSPHATE 
OIHYDROXYBENZOATE 
DIMALATE 
DIMALEATE 
DIMALONATE 
DIMESILATE 
DINITRATE 
DINITROBENZOATE 
DIOXIDE 
DIPHOSPHATE 
D I  PROPIONATE 
DISODIUM 

D I  SODIUM  PHOSPHATE 
DISULFATE 
DISULFIDE 
D I  SULPHATE 
DISULPHIDE 
DIUNDECANOATE 


Federal  Register  /  Vol.  60.  No.  2  /  Wednesday.  January  4.  1995  /  Presidential  Documents        1399 


Annex    (con.) 
-387- 


Section  A.   (continued) 

(370).   (con.): 
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ED  I  SI  LATE 

EMBONATE 

ENANTATE 

ENANTHATE 

ESI  LATE 

ESTOLATE 

ESYLATE 

1 , 2-ETHANEDI SULFONATE 

1,2-ETHANEDISULPHONATE 

ETHANESULFONATE 

ETHANESULPHONATE 

ETHOBROMIOE 

ETHYL 

ETHYLAMINE 

ETHYLAMMONIUM 

ETHYLENANTATE 

ETHYL  ESTER 

ETHYLHEXANOATE 

ETHYL  lOOIDE 

ETHYLSUCCINATE 

FERROUS  CITRATE 

FLUORIDE 

FLUOROSULFONATE 

FLUOROSULPHONATE 

FORMATE 

FORMATE  SODIUM 

FOSFATEX 

FUMARATE 

FUROATE 

GLUCARATE 

GLUCEPTATE 

GLUCOHEPTONATE 

GLUCONATE 

GLUCOSIDE 

GLYCOLATE 

GLYOXYLATE 

GOLD 

HEM I  HYDRATE 

HEMISULFATE 

HEM I  SULPHATE 

HEPTANOATE 

HEXAACETATE 

HEXAHYDRATE 

HEXANOATE 

HIPPURATE 

HYDRATE 

HYDROBROMIOE 

HYDROCHLORIDE 

HYDROCHLORIDE  01  HYDRATE 

HYDROCHLORIDE  HEMIHYDRATE 

HYDROCHLORIDE  MONOHYORATE 

HYDROCHLORIDE  PHOSPHATE 

HYDROGEN  EDISILATE 

HYDROGEN  FUMARATE 

HYDROGEN  MALATE 

HYDROGEN  MALEATE 

HYDROGEN  MALONATE 


HYDROGEN  OXALATE 

HYDROGEN  SUCCINATE 

HYDROGEN  SULFATE 

HYDROGEN  SULFITE  . 

HYDROGEN  SULPHATE 

HYDROGEN  SULPHITE 

HYDROGEN  TARTRATE 

HYDROXIDE 

HYOROXYBENZOATE 

2- HYDROXYETHANESUL FONATE 

2-HYDROXYETHANESULPHONATE 

HYOROXYNAPHTHOATE 

IODIDE 

IRON  CHLORIDE 

ISETHIONATE 

ISETIONATE 

IS06UTYRATE 

I SOM I  COT  I  NATE 

ISOPHTHALATE 

ISOPROPIONATE 

ISOPROPYL 

LACTATE 

LACTOBIONATE 

LAURATE 

LEVULINATE 

LITHIUM 

LYSINATE 

MAGNESIUM 

MALATE 

MALEATE 

MALONATE 

MANOELATE 

MEGLUMINE 

MESILATE 

MESYLATE 

METHANESULFONATE 

METHANESULPHONATE 

METHILSULFATE 

METHYLBROMIDE 

METHYL  ESTER 

A,4'-METHYLENEBlS(3-HYDROXY-2-NAPHTHOATE) 

METHYLENEDISALICYLATE 

N-METHYLGLUCAMINE 

METHYLIOOIDE 

METHYLSULFATE 

METHYLSULPHATE 

MONOHYDRATE 

MONOHYOROCHLORIOE 

MONONITRATE 

NAFATE 

NAPADISILATE 

NAPAOISYLATE 

1,5-NAPKTHALENEOI SULFONATE 

1 , 5-NAPHTHALEHEDI SULPHONATE 

2-NAPHTHALENESULFONATE 

2-NAPHTHALENESULPHONATE 

NAPS  I  LATE 
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MAPSYLATE 

N I  COT  I NATE 

NITRATE 

NITROSEMZOATE 

OLEATE 

OROTATE 

ORTHOPHOSPHATE 

OXALATE 

OXIDE 

N-OXIDE   HYDRO^LORIOE 

4-0XOPENTAN0AipE 

PALMITATE 

PALM  I  TATE   HYDlt)CHLORIDE 

PA.MOATE 

PANTOTHENATE 

PANTOTHENATE  SJLFATE 

PANTOTHENATE  ^JLPHATE 

PENTAHYDRATE 

PERCHLORATE 

PHENYLPROPION><TE 

PHOSPHATE 

PHOSPHITE 

PHTHALATE 

PICRATE 

PiVALATE 

(PIVALOYLOXY)JteTHYL 

(PlVALOYLOXY)liETHYL  HYDROCHLORIDE 

PIVOXIL 

PIVOXIL   HYDRO(}HLORIDE 

POTASSIUM 

POTASSIUM  SULiATE 

POTASSIUM  SULfJHATE 

PROPIONATE 

PROPIONATE  OOdECYL  SULFATE 

PROPIONATE  00(ECYL  SULPHATE 

PROPIONATE  LAIRYL  SULFATE 

PROPIONATE  LAlJRYL  SULPHATE 

PROPYL 

PROPYL  ESTER 

PYRIDYLACETATI 

QUI NATE 

RESINATE 

SACCHARATE 

SALICYLATE 

SALICYLOYLACEfATE 

SODIUM 

SODIUM  HYORAT  ; 


SODIUM  HYDROGEN  PHOSPHATE 

SODIUM  METHANESULFONATE 

SODIUM  METHANESULPHONATE 

SODIUM  HONOHYDRATE 

SODIUM  PHOSPHATE 

SODIUM  SUCCINATE 

SODIUM  SULFATE 

SODIUM  SULFOBENZOATE 

SODIUM  3-SULFOBENZOATE 

SODIUM  SULPHATE 

SODIUM  SULPHOBENZOATE 

SODIUM  3-SULPHOBENZOATE 

STEARATE 

SUCCINATE 

SUCCINYL 

SULFATE 

SULFINATE 

SULFITE 

SULfOSALICYLATE 

SULPHATE 

SULPHINATE 

SULPHITE 

SULPHOSALICYLATE 

TANNATE 

TARTRATE 

TESUTATE 

TEOCLATE 

TETRAHYDRATE 

TETRAHYDROPHTHALATE 

TETKASOCIUM 

THEOCLATE 

TNIOCYANATE 

P-TOLUENESULFONATE 

P- TOLUENESULPHONATE 

TOSILATE 

TOSYLATE 

TRIFLUOROACETATE 

TRIHYDRATE 

TRIIODIDE 

TRIMETHYLACETATE 

TRINITRATE 

TR I  PALM  I  TATE 

UNOECANOATE 

U»»OEC-10-ENOATE 

UNDECYLENATE 

VALERATE 

ZINC 
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Section  A.      (continued) 

(370).      (con.): 

Table  3. 

This  table  enunerates  further  products  which  shall  be  entered  free  of  duty  under  general  note  13  to  the  tariff 
schedule.  The  Chemical  Abstracts  Service  (CAS)  registry  nunbers  also  set  forth  in  this  table  are  included  to 
assist  in  the  identification  of  the  products  concerned.  For  purposes  of  the  tariff  schedule,  any  references 
to  a  product  enunerated  in  this  table  includes  such  product  by  whatever  name  known. 


Product  Name 

2-(Acetoxy»ethyl)-4-(2-amino-6-chloropurin-9-yl)butyl   acetate 

2-(Acetoxyinethyl)-4-(benzyloxy)butyl  acetate 

2-(Acetoxyinethyl)-4-iodobutyl  acetate 

(6R,7R)-3-Acetoxyinethyl-7-C(R)-2-forniyloxy-2-phenylacetaniido]-8-oxo-5-thia- 
1-azabicyclo[4.2.0]oct-2-ene-2-carboxylic  acid 

(3S,4R)-4-Acetoxy-3-[(R)-1-(tert-butyldin»ethylsUyloxy)ethyl]azetidin-2-one 

2-Acetylbenzo[b]thiophene 

Acetyldigoxin 

3' -Acetyl-2' -hydroxy-4-(4-phenylbutoxy)benzani I ide 

2-AcetylphenotMazine 

4-(4-Acetylpiperazin-4-yl)phenol 

N-Acetylsulfanilyl  chloride 

(2S)-1-(3-Acetylthio-2-ii)ethyl-1-oxopropyl)-L-prol  ine 

D-(-)-3-Acetylthio-2-inethylpropionic  acid 

D-(-)-3-Acetylthio-2-methylpropionyl   chloride 

L-Alanyl-L-proline 

4-Aniinobenzyl-N-iiethylinethanesulfonamide  hydrochloride 

4-Aniinobutyric  acid  , 

7-Aminocephalosporanic  acid 

4- Ami no-6-chlorobenzene-1,3-di sulfonamide 

4-Aniino-6-chlQrobenzene-1,3-di(sulfonyl  chloride) 

4-Aniino-2-chloro-6,7-diinethoj^yc|uinazoline 

4-Amino-5-chloro-N-C1-  [3-(4-f  luorophenoxy)propyl]-3-iTiethoxy-4-piperidyl>-2-methoxybenza«ide 

4-Aiiiino-5-chloro-2-iiiethoxybenzoic  acid 

2-Aiiiino-2'  -chloro-5-ni  trobenzophenone 

3-(2-Aminoethyl)-N-Bethyl-lH-indol-5-ylinethanesulfonan)ide 

5-(2-Aminoethylthiomethyl)furfuryldimethylamine 

4-(2-Aniinoethylthiomethyl)-1,3-thiazol-2-ylmethyl(dimethyl)amine,    in  the  form  of  a 
solution  in  toluene 

6-Amino-5-formaoiido-1,3-dimethyluracil 

3'-Amino-2' -hydroxyacetophenone  hydrochloride 

7-Ai7iino-3-iiiethoxyiiiethyl-3-cephem-4-carboxylic  acid 

7-Amino-3-ii»ethyl-3-cephem-4-carboxylic  acid 

(1R,2R)-2-Amino-1-(4-tnethylsulfonylphenyl)propane-1,3-diol 

(1R,2R)-2-Aniino-1-(4-methylsulfonylphenyl)propane-1,3-diol  hydrochloride 

7-Amino-3-(1-n»ethyltetrazol-5-ylthioniethyl)-3-cephen)-4-carboxylic  acid 

(7R)-7-Amino-3[(5-iDethyl-1,3,4-thiadiazole-2-yl)thioo)ethyll-3-cepheni-4-carboxylic  acid 

6-Aminopenicillanic  acid 

7-  [{R)-Aniino(phenyl)acetaniidol-3-tnethyl-3-cephefli-4-carboxylic  acid--dimethylformaniide  (2:1) 

7-Aniino-3-  C(Z)-prop-1-enyl] -3-cephem-4-carboxylic  acid 

(Z)-2-(2-Amino-1,3-thiazol-4-yl)-2-inethoxyiminoacetyl  chloride  hydrochloride 

Anrnoniun  (3R,5R)-7- [(1S,2S,6R,8S,8aR)-8-(2,2-dimethylbutyryloxy)-1,2,6,7,8a- 
hexahydro-2,6-dil»ethyl-1-naphthyl)  -3,5-dihydroxyheptanoate 

Ammoniijn  (3«,5R)-7-€(1S,2S,6R,8S,8aR)-1,2,6,7,8,8a-hexahydro-2,6-diinethyl-8- 
[(2S)-2-inethylbutyryloxy]-1-naphthyl>-3,5-dihydroxyheptanoate 

Arginine  l-glutamate 

L-Asparagine  nonohydrate 

l-Benzhydrylpiperazine 


CAS 

Mt«b«r 

97845-60-8 
131266-10-9 
127047-77-2 


87932 

76855 

22720- 

5511- 

136450- 

6631- 

67914- 

121- 

64838- 

76497- 

74345- 

13485- 

88918- 

56- 

957- 

121- 

671- 

23680- 

104860- 

7206- 

2011- 

88919- 

66356- 

78441- 

7597- 

90005- 

24701- 

22252- 

51458- 

56724- 

24209- 

30246- 

551- 

39754- 

106447- 

119154- 


■78-3 
-69-1 
-75-8 
-98-8 
■06-1 
■94-3 
60-7 
60-8 
55-7 
39-7 
73-6 
59-1 
84-7 
12-2 
68-6 
30-2 
89-6 
84-4 
73-3 
70-4 
66-7 
22-6 
53-4 

62-0 
60-6 
55-3 
69-7 
43-3 
28-7 
21-1 
38-9 
33-4 
16-6 
02-4 
44-3 
86-8 


139893-43-9 

77550-67-5 

4320-30-3 

5794-13-8 

841-77-0 


1402         'ederal  Register  /  Vol.  60,  No.  2  /  Wednesday,  January  4.  1995  /  Presidential  Documents 


Section 

(370). 
Table  3.  ( 

Product   Hi 


inex   (con.) 

OQ. 


A.       (continued) 
(con.) : 

1  on.) 


Benzyl   hyd^oxy(4-phenylbutyl )phosphinoylacetate 

1 -Benzyl -4t(niethoxymethyl)-N-phenyl-4-pi  per  idylamine 

Benzyl  (metlky  I  )ami  ne 

(4S,5S)-5-fenzyl-2-oxo-1,3-oxazolidin-4-ylmethyl  4-nitrobenzenesulf onate 

(S)-3-Benz*loxycarbonyl-1,2,3,4-tetrahydroisocnjinoliniLri  p-toluenesulfonate 

N-Benzyloxfcarbonyl-DL-valine 

2-[Benzyl(tert-butyl)a«iino]-1-(a,4-dihydroxy-m-tolyl)ethanol 

Benzyl (tert-butyl )<4-hydroxy-3-hydroxyTnethyl-4-oxophenethy I Jaranoniun  chloride 

5.5-Bis(4-iyridylmethyl)-5H-cyclopenta[2,1-b:3,4-b']dipyridine  monohydrate 

4-Bro(no-2,<-diphenylbutyric  acid 

6-Brofl»-2-rtaphthyl  methyl  ether 

4-(4-BroinoOhenyl)pipepidin-4-ol 

4'-tert-Butyl-4-chlorobutyrophenone 

2-Butyl-5-ohloro-1H-iinidazole-4-carbaldehyde 

2-Butyl-4-dhloro-1-t2'(2-trityl-2H-tetrazol-5-yl)biphenyl-4-ylmethyl]-lH-imidazol-5-ylfnethanol 

M-tert-Butil  3-cyanoandrosta-3,5-diene-17-carboxaraide 

(3S,4aS,8ai)-M-tert-Butyldecahydroisoquinoline-3-carboxamide 

2-sec-ButyI-4-<4-[4-(4-hydroxyphenyl)piperazin-1-yl]phenyl)-2H-1.2,4-triazol-3(4H)-one 

1-(4-tert-lutylphenyl)-4-[4-(a-hydroxybenzhydryl)piperidino]butan-1-one 

(S)-M-terttButyl-1,2,3,4-tetrahydroisoquinoline-3-carboxamide 

tert-Butyl  triphenylphosphoranylideneacetate 

Calciun  bii(4-0-(B-0-9alactopyranosyl)-D-gluconate)--calciun  bromide  (1:1) 

Calciun  bi|(4-0-(B-D-galactopyranosyl)-D-gluconate)  dihydrate 

Calciun  gluconate   lactate 

2-Carban>oyloxypropyltrimethylajiinoniun  chloride 

Carbenoxolcne,   dicholine  salt 

l-Carboxy-l-methylethoxyanmoniun  chloride 

Casanthrarvjl 

4-Chloro-a,a,«-trif luoro-3-nitrotoluene 

1-(4-Chlor  )benzenesulfonyl)urea 

1-Chloro-4,4-bis(4-fluorophenyl>butane 

(R)-a-(Chl  jrocarbonyObenzyl  formate 

2-Chlorodi  )enz[b.f]  C1,4]oxazepin-11(10H)-one 

2-Chloro-4,5-dif luorobenzoic  acid 

2-Chloro-9<3-diinethylan»inopropyl)-9H-thioxanthen-9-ol 

7-Chloro-1  •ethyl-6-f liioro-1,4-dihydro-4-oxoquinoline-3-carboxylic  acid 

3-(2-Chlor5€thyl)-2-methyl-4H-pyrido[1,2-a]pyrimidin-4-one 

3-(2-Chlor5€thyl)quinazoline-2,4(lH,3H)-dione 

3-(2-Chlorjethyl>-6,7,8,9-tetrahydro-2-methyl-4H-pyrido[1,2-a]pyriinidin-4-one  hydrochloride 

4-Chloro-4' -f luorobutyrophenone 

7-Chloro-6-f  luoro-1-(4-fluorophenyl)-1,4-dihydro-4-oxoc)uinolin€-3-carboxylic  acid 

8-Chloro-6-(2-fluorophenyl)-1 -methyl -4H-iniidazo[1,5-a]  [1,4]benzodiazepine-3-carboxylic  acid 

3-(2-Chlor3-6-f luorophenyl)-5-inethyl-1,2-oxazole-4-carbonyl   chloride 

5-Chloroin Jolin-2-one 

4-Chloro-1'-(4-methoxyphenyl)benzohydrazide 

7-Chloro-2-methylquinoline 

2-Chloronicotinic  acid 

2-Chlorop^Bnothia2ine 

3-{2-ChlorDphenyl)-5-methyl-1,2-oxazole-4-carbonyl   chloride 

4-(4-ChlorBphenyl)piperidinc-2,6-dione 

4-{4-Chlorophenyl)piperidin-4-ol 

5-Chloro-1-(4-piperidyl)-1H-benzimidazol-2{3H)-one 

1-(3-Chloropropyl)-2,6-dimethylpiperidiniun  chloride 

3-Chloropropyl  2,5-xylyl  ether 


CAS 

Mijflber 

87460-09-1 

61380-02-7 

103-67-3 

77497-97-3 
3588-63-4 
24085-03-8 
24085-08-3 
139781-09-2 
37742-98-6 
5111-65-9 
57988-58-6 
43076-61-5 
83857-96-9 
133909-99-6 
151338-11-3 
136465-81-1 
106461-41-0 
43076-30-8 
149182-72-9 
35000-38-5 
33659-28-8 
110638-68-1 
11116-97-5 
590-63-6 
74203-92-2 
89766-91-6 
8024-48-4 
121-17-5 
22663-37-2 
3312-04-7 
29169-64-0 
3158-91-6 
110877-64-0 
4295-65-2 
68077-26-9 
41078-70-0 
5081-87-8 
93076-03-0 
•  3874-54-2 
98105-79-4 
59468-44-9 
69399-79-7 
17630-75-0 
16390-07-1 
4965-33-7 
2942-59-8 
92-39-7 
25629-50-9 
84803-46-3 
39512-49-7 
53786-28-0 
83556-85-8 
31264-51-4 
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Product  Name 

Chlorphenesin  carbamate 

L-N-(1-Cyano-1-vanillylethyl)acetamide 

2-Cyclohexa-1,4-dienylglycine 

trans-4-Cyclohexyl-2-proline  hydrochloride 

1-Cyclopropyl-6,7-dif  luoro-1,4-dihydro-4-o)'.oquinoline-3-carboxyl  ic  acid 

2-Deoxy-O-erythropentose 

1-Deoxy-1-(octylamirK>)-D-gluci  tol 

Deoxyr i bonuc I ease 

Dexibuprofen  lysine  (INNM) 

5H-D i benz [b, f ] azepine 

5H-Dibenzo[a,d]cyclohepten-5-one 

4-(5H-Dibenzo[a,d]cyclohepten-5-yl)  piperidine 

3-(5H-DibenzoCa,d]cyclohepten-5-ylpropyl)dimethylaninoniLin  chloride 

5- (N,  N-Di  benzyl  glycyDsa  I  icyt  amide 

(3aS,6aR)-1,3-Dibenzyl-2,3,Ja,4,6,6a-hexahydro-lH-furo[3,4-d]imidazole-2,4-dione 

2,6-Dichloro-5-fluoronicotinic  acid 

4-(3,4-Dichlorophenyl)-3,4-dihydronaphthalen-1(2h)-one 

1-(2.4-Dichlorophenyl)-2-imidazol-1-ylethanol 

2-(2,4-Dichlorophenyl)-2-(lH-imidazol-1-yltnethyl)-1,3-dioxolan-4-ylmethanol 

1-(2,6-0ichlorophenyl)indolin-2-one 

3-{2,6-Dichlorcphenyl)-5-methyl-1,2-oxazole-4-carboryl  chloride 

trans-(*-)-4-(3,4-Dichlorophenyl)-1,2,3,4-tetrahydro-1-naphtnyUmethyl)anK»oniijii  chloride 

cis-2-(2,4-0ichlorophenyl)-2-(1H-1,2,4-triazol-1-ylmethyl)-1,3-dioxolan-4-ylmethanol 

0,3-Dichlorotoluene 

Dienestrol  di (acetate) 

Diethyl  ethoxymethylenemalonate 

3,3-Diethyl-5-(hydroxytnethyl)pyridine-2,4(lH,3H)-dione 

Diethylstilbestrol  dibutyrate 

Diethylstilbestrol  dipropionate 

1-(4,4'-Difluorobenrhydryl)piperazine 

(6-a,11-B,16-a,17-a)-6,9-Difluoro-11,17-dihydroxy-16-methyl-3-oxoandrosta-1,4-dicne- 

17-carboxyl ic  acid 
(Z)-3-{2-  [4-(2,4-Dif  luoro-a-hydroxyiminobenzyl  )piperidir.o]ethyl)-6,7,8,9-tet  ahydro- 

2-methyl-4H-pyrido[1,2-a]pyri.-nidin-4-one 
2-(2,4-Difluoropheriyl)-1,3-bis(1H-1,2,4-triazol-1-yi)prcpan-2-ol 
1-(2,4-Difluorophenyl)-6,7-difluoro-1,4-dihydro-4-oxoquinoline-3-carboxylic  acid 
2,4'-Dif luoro-2-(lH-1,2,4-triazol-1-yl)acetophenone  hydrochloride 
1-(2,3-Dihydro-1,4-ben2odioxin-2-ylcsrbonyl)pip€razine  hydrochloride 
10, 11-Dihydro-5H-di benz  [b.f] azepine 
10,11-Dihydro-5(l-dibenzo[a,d3cyclohepten-5-cne 
3-(9,10-Dihydro-9,10-ethanoanthracen-9-yl)acrylaldehyde 
5,6-Dihydro-4-oxo-4H-thieno[2,3-b]thiine-2-sulfon3mide 
5, 6-0 ihydro-4-oxo-4H-thieno [2, 3-b]thiine- 2- sulfonamide  7,7-dioxide 
1,1-Di  isoproDCxycyclohexane 
Diisopropyl  phosphorof luoridate 
3,4-Dimethoxy-B-methylphenethylaaiine 
1 , 1  -D  imethcxy-2-  (2-inethoxyethoxy)ethane 
3,4-Dimethoxypheoethylaniine 
5,6-0 imethoxypyrimidin-4-ylamine 
6,7-Dimethoxyquinazoline-2,4(lH,3H)-dione 
(2S,3R)-4-D!methylamino-3-methyl-1,2-diphenylbutan-2-ol 
3-Dimethylaminofflethyl-1,2,3,4-tetrahydro-9-methylcarbazol-4-one 
2-(Dimcthyla.iinothio)acetamide  hydrochloride 
Dimethyl  cyanocarbonimidodithicate 


CAS 

Nirfeer 


886- 

14818- 

20763- 

90657- 

93107- 

533 

23323- 

90C3- 

113403- 

256 

2222 

101904' 

1614 

30566 

23092 

82671 

79836 

24155 

84532 

15362 

4462 

79617 

6791 

620 

&4 

87 

20096 

74664 

130 

27469 


74-8 
98-5 
3C-8 
55-9 
30-3 
67-5 
37-7 
98-9 
10-4 
96-2 
33-5 
56-7 
57-9 
52-3 
62-8 
06-5 
44-5 
42-8 
23-5 
■40-D 
55-9 
99-5 
-85-6 
-20-2 
15-5 
13-8 
03-1 
03-2 
3C-3 
-60-5 


2S416-S2-2 


132961- 

123631- 

103995- 

86386- 

70918- 

494- 

1210- 

388^9- 

105951- 

105951- 

1132- 

55- 

55174- 

94158- 

120- 

5C18- 

2^888 

38345- 

132659- 

27366- 

10191 


05-8 
92-5 
01-3 
75-6 
74-0 
19-9 
35-1 
09-1 
31-3 
35-7 
95-2 
91-4 
61-3 
44-8 
20-7 
45-1 
U-0 
66-3 
89-3 
72-9 
60-3 
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Section  ^.      (continued) 

(370).      toon.) 
Table  3.   (c4n.) 

Product  Marot 

2,2-Oiinethylcyclopropanecarboxaroide 
l-(S-(4,5-0Jphenyliniidazol-2-ylthio)pentyl]-1-heptyl-3-(2.4-difluorophenyl)UPea 

1,2-Diphenyi-4-(2-pherylthioethyl)pyrazolidine-3,5-dione 
3,3-0 iphenyjtetrahydrofuran-2-yUdene(dimethyl)aninoniiJD  brooiide 
Disodiun  2,$-dihydro-5-thiooxo-1H-tetrazol-1-ylinethanesulfonate 
(S)-1,4-0itliia-7-azaspiroC4.4]nonane-8-carboxylic  acid 

Enoxolone  djhydrogen  phosphate 
9-B,11-B-Ep^xy-17-a,21-dihydroxy-16-6-inethylene-pregna-1,4-dienc-3,20-d»one 

2,3-Epoxypr4pyl  4-(2-inethoxyethyl)phenyl  ether 

Ethchlorvyn«l  carbamate 

(S,S)-M-(1-tthoxycarbonyl-3-phenylpropyl)alanine 

1-{N2-[(S)-'  -Ethoxycarbonyl-3-pherylpropyl]-N6-trifluoroacetyllysyl>proline 

Ethyl  4-(2-(i»ino-4-chloroanilino)piperidine-1-carboxylate 

Ethyl  2-(2-(inirvo-1,3-thiazol-4-yl)-2-hydroxyiminoacetate 

Ethyl  2-(2-(hloro-4,5-difluorobenzoyl)-3-{2.4-difluoroanilino)acrylate 

Ethyl  7-chl(iro-1-C2,4-difluorophenyl)-6-fluoro-1,4-dihydro-4-oxonaphthyridine-3-carboxylate 

Ethyl  3-{2-(hloro-4,5-difluorophenyl)-3-hydroxyacrylate 

Ethyl  4-(5-(hloro-2,3-dihydro-2-oxo-1H-benzimidazol-2-yl)piperidine-1-carboxylate 

•Ethyl  2-cyaiio-3-ethoxyacrylate 
1-Ethyl-1,4  dihydro-4-oxo-1,3-dioxolo[4,5-g]cinnoline-3-carbonitrile 

1-Ethyl-1,2  dihydro-5H-tetrazol-5-one 

Ethyl   1-ethyl-6,7,8-trifluoro-1,4-dihydro-4-oxoquinoline-3-carboxylate 

Ethyl  4-t1-(4-fluorobenzyl)-1H-benziinidazol-2-ylamino]piperidine-1-carboxylate 

Ethyl  (2-foiinaroido-1,3-thiazol-4-yl)glyoxylate 

Ethyl  4-hydioxy-2-«iethyl-2H-1,2-benzothiazine-3-carboxylate  1,1 -dioxide 

3-Ethyl  5-m  thyl  (■»-)-4-(2-Chlorophenyl)1,4-dihydro- 

2-[2-(1,:  -dioxoisoindolin-2-yl)ethoxyinethyl]pyridine-3,5-dicarboxylate 

Ethyl  2-0X0  4-phenylbutyrate 

Ethyl  4-oxo|>iperidinc-1-carboxylate 

Ethyl  2-oxq!yrrolidin-2-ylacetate 

1-Ethylpyrr)lidin-2-ylinethylainine 

Ethyl  (S)-2[(S)-4-methyl-2,5-dioxo-1,3-oxazolidin-3-yll -4-phenylbutyrate 

Ethyl  tetra tole-5-carboxylate 

Fibrinuclea$e,  powder 

4-(4-Fluorot)enzoyl)pyridiniijn  p-toluenesulfonate 

4-Fluoroben^yl-lH-benziinidazol-2-ylamine 

[1-(4-Fluorbbenzyl)-1H-benzimidazol-2-yl](4-piperidyl)aniine 

a-'6-Fluoro-2-methylinden-3-yl)-p-tolyl  methyl  sulfide,   in  the  form  of  a  solution  in  toluene 

<Z)-5-Fluor  j-2-methyl-1-(4-tnethylthiobenzylidene)-1H-ind€n-3-ylacetic  acid 

cis-1-[3-<4Fluorophenoxy>propyll-3-methoxy-4-piperidylaniine 

1-(4-Fluoro3henyl)-4-oxocyclohexanecarbonitrile 

(S)-3-Fonnafnido-2-foniiyloxypropionic  acid 

(2-Fonnamidk)-1,3-thiazol-4-yl)glyoxylic  acid 

2-{2-Foniiainiido-1,3-thiazol-4-yl)-2-methoxyiminoacetic  acid 

4-Forwyl-M- isopropylbenzamide 

3-Foniiylrif  jmycin 

1-(2-Furoyl)piperazine 

4-0-8-D-Galactopyranosyl-O-gluconic  acid 

5-Glyoxyloylsalicylamide  monohydrate 

1,1,1,3,3,3-Hexaf luoropropan-2-ol 

Hexestrol  dibutyrate 

Hexestrol  dipropionate 

(3S,4S)-3-Hexyl-4-[(R)-2-(hydroxytridecyl)]oxetan-2-one 

N-(4-Hydra2inobenzyl)n>ethanesulfonaniide  hydrochloride 


CAS 

Murber 

75885-58-4 

130804-35-2 

3736-92-3 

37743-18-3 

66242-82-8 

124492-04-2 

18416-35-8 

981-34-0 

51718-70-8 

74283-25-3 

82717-96-2 

103300-91-0 

53786-45-1 

64485-82-1 


100491 

121873 

53786 

94 

28657 

69048 

100501 

84501 

64987 

24683 


29-0 
00-5 
46-2 
05-3 
79-6 
98-2 
62-0 
68-8 
•03-7 
26-9 


103094-30-0 
64920-29-2 
29976-53-2 
61516-73-2 
26116-12-1 
84793-24-8 
55408-10-1 
8055-80-9 

83783-69-1 
75970-99-9 


49627 

104860 
56326 

125496 
64987 
65872 
13255 
13292 
40172 
96 

141862 

920 

36657 

59386 

104872 
81880 


27-2 
26-6 
98-8 
24-4 
06-0 
43-7 
50-0 
22-3 
95-0 
82-2 
47-7 
66-1 
•18-3 
•02-6 
•06-2 
•96-8 
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Section  A.       (continued) 


(370).       (con.): 
Table  3.   (con.) 

Product  Name 

a-Hydroxy-B,6-dimethyl-T-butyrolactone 

OL-j-Hydroxy-B,B-dimethyl-T-butyrolactone 

17-o-Hydroxy-16-a-methyl-3,20-dioxopregna-1,4-d\en-21-yl  acetate 

17-Hydroxy-16-a-methyl-3,20-dioxopregna-1,4,9(11)-trien-21-yl  acetate 

N-{2-Hydroxyethyl)lactanide 

17-a-Hydroxy-16-B-methyl-3,20-dioxopregna-1,4-dien-21-yl  acetate 

17-a-Hydroxy-16-B-methyl-3,20-dioxopregna-1,4,9(11)-trien-21-yl  acetate 

2-Hydroxy-4- (methyl thio)butyric  acid 

D-2-(4-Hydroxyphenyl)glycine 

lodomethyl  penici llanate  1,1-dioxide 

Isobutyl  3,4-epoxybutyrate 

1-Isopropenyl-1H-benzimida2ol-2(3H)-one 

4-(4-isopropylpiperazin-1-yl)phenol 

Lysosyme  chloride 

Magnesiim  bis{4-nitrobenzyl  malonate)  dihydrate 

7-C(D)-Mandelamido]cephalosporanic  acid 

D-Mandelic  acid 

N-(2-Mercaptoethyl)propior.amide 

5 -Methoxybenz imidazole- 2- thiol 

4-Methoxybenzyl  3-chloro(nethyl-7-(2-phenylacetamido)-3-cep>'.eni-4-capboxylate  . 

4-Methoxy-3,5-dimethyl-2-pyridylmethanol 

9-Methoxyfuro(3,2-g)chroroen-7-one 

N-t4-(Methoxyn»ethyl)-4-piperidyU  -N-ph.enylpropicnaniide  hydrochloride 

6-Methoxy-2-naphthaldehyde 

Methyl  4-acetamido-5-chlorc-o-anisate 

2-Methyl-N-(a,a,a-trif  luoro-m-tolyl)propionarr,ide 

Methyl  3-aminocrotonate 

Methyl  3-amino-5,6-dichloropyrazine-2-carboxylate 

4'-Methylbiphenyl-2-carbonitrile 

5-(4'-Methylbiphenyl-2-yl)-1-trityl-lH-tetrazole 

9-(3-Methylbut-2-enyloxy)-7H-furo[3,2-g]chrofnen-7-cr.e 

(1S)-2-Methyl-2,5-diazabicyclo[2.2.1]heptane  oihydrobrcmide 

3-Methyl-2-(3,4-dimethoxyphenyl)butyronitr)le 

Methyl   5-glyoxyloylsal icylate  monohydrate 

Methyl   hydrogen  {2S,3R)-3-amino-2- CCS)-(1-hydroxyethyl)]glutarate 

Methyl    (R)-3-hydroxybutyrate 

4-Methyl imidazole 

Methyl  2-methoxy-5-methylsulfonylber.zoate 

Methyl   1-methylpyrrol-2-ylacetate 

MethyU1-methylthio-2-nitrovinyl)amine 

2-Methyl-4-nitroimidazole 

Methyl  3-oxo-4-aza-5-o-androst-1-ene-17-B-carboxylate 

[R-(R*,S*)]-[2-Methyl-1-(1-oxopropcxy)propoxy](4-pr,enylbutyl)phosphinoylacetic  acid 

Methyl  5-pentaf luoroethyl-2-propyl imidazole-4-carbcxylate 

5-Methyl-3-phenyl-1,2-oxazole-4-carbonyl   chloride 

4-Methylpiperazin-l-ylamine 

[(2-Methyl-1-propionylpropoxy){4-phenylbutyl)phosphinoyU acetic  acid 

[(2-Methyl-1-propionylpropoxy)(4-phenylbutyl)phosphinoyU acetic  acid--cinchonidine  (1:1) 

5-Methylpyrazine-2-carboxylic  acid 

1-Methyltetrazole-5-thiol 

5-Methyl-1,3,4-thiadiazole-2-thiol 

3-Methyl-2-(3,4,5-trimethoxyphenyl)b(jtyronitrile 

4-Methyl valerophenone 

4-Morpholin-2-ylpyrocatechol  hydrochloride 


CAS 

NLirticr 

599- 
79- 

24510- 

10106- 

5422- 

24510- 

910- 

583- 

22818- 

76247- 

111006- 

52099- 

67914- 

■   9001- 


04-2 
50-5 
54-1 
41-9 
34-4 
55-2 
99-6 
91-5 
40-2 
39-7 
10-1 
72-6 
97-0 
63-2 


51818- 

611- 

67305- 

37052 

104U6- 

86604- 

298- 

84"i96- 

3453 

4093- 

1929' 

14205 

1458 

114772 

124750 

482 

.25224 

20850 

29754 

/9814 

3976 

822 

63484 

51856 

61832 

696 

103335 

128948 

150097 

16883 

6928 

123599 

123599 

5521 

13133 

29490 

3S622 

645 

13062 


85-0 
71-2 
72-0 
78-1 
10-3 
78-6 
81-7 
16-7 
33-6 
31-6 
27-1 
39-1 
18-0 
53-1 
53-4 
44-0 
62-6 
49-1 
58-3 
47-4 
£9-0 
36-6 
12-8 
75-2 
41-5 
23-1 
41-7 
01-6 
92-0 
16-2 
85-4 
78-0 
79-1 
55-1 
•79-4 
-19-5 
-33-0 
-13-6 
-59-4 
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Section  A|.       (continued) 

(370).       (bon.): 
Table  3.    (cw  .) 


Product  Name 


0-2-Naphthyl 


ch  I  oroth  i  of  onnat  e 


2-Nitrobenzaldehyde  dimethyl  acetat 


4-Mitrobenzyl 
^-Mitroberuyl 
4-Mitrobenzyl 
3-0xo-4-az3-! 


Phernnetrazirw 
Phenothiazin- 


7-aq>ino-3-chtoro-3-cephem-4-carboxylate 

3-«ethylene-7-(phenoxyacetamido)cephan)-4-carboxyiate  5- oxide 

6-{2-pher>oxy3cetaniido)penici  llanate  1 -oxide 
-a-andrcstane-17-B-carboxylic  acid 
3-Oxo-4-azaarjdrost-5-ene-17-B-carboxylic  acid 
2-0x0-5 -vinyl  pyrrol idine-3-carboxamide 

teoctate 

-ylawine 

2-(3-PhenoxyAenyl)propiononitrile 
4-<4-Phenylbttoxy)benzoic  acid 
D-a-Pheny  I  glycine 
Phenyl   hydrogen  phenylmalonate 
2-Phenyl-2-(2-piperidyl)acetic  acid 
N-Phenyl-N-(4-piperidyl)propiona(nide 
2-Phenylpropane-1,3-diol 
2-Piperazin-'l-ylpyriBidine  di hydrochloride 
1-(4-P>peridyl)-1H-benziinidazol-2<3H)-one 
PotassiuD  claf/ulanate--microcrystalUne  cellulose  (1:1) 
Potassiun  cla|vu'. arate--si  licon  dioxide  (1:1) 
Potass iuB  c la vulanate-- sucrose  (1:1) 

Potass iun  (R)-2-(4-hydroxyphenyl)-M-(3-methoxy-1-methyl-3-oxoprop-1-enyl)9tycinate 
Potass iun  (R)-l*-(3-iDethoxy-1 -methyl -3-oxoprop-1-eny I )-2-phenylglycinate 
diamine  di hydrochloride 
carbanyloxy)succinimide 


Pyrrol idin-3 
N-(2-Quinolyl 
Quinucl idine 
D-Ribose 
Rifanr/cin 
Sennos  i  de 
Sennoside  A, 
Sennoside  B 
Sennoside  B, 
Sodium  3 


0 
A 


calcium  salt 


calciuB  salt 
[3-t6rt-butylthio-1-(4-chlorobenzyl )-5-(2-quinolylmethoxy- 
^H-indol-2■yl]-2,2-dimethylpropionate 

SodiLiB  4-chloro-1-hydroxyt)utane-1-sulfonate 

SodiiJB  (R)-1-C1-C3-[(E)-2-(7-chloro-2-quinolyl)vinyl)phenyO-3-[2-{1-hydroxy- 
l-methylet uyl)phenyl]propyllhiomethyl)cyclopropylacetate 

Sodiun  2-hydr sxy- 1-(4-hydroxy-3-methoxypheny I )propane-2-sulf onate 

Sodiun  (5) -2-  t4-hydroxyphenyl  )-N-(3-n»ethoxy-1-tnethyl-3-oxoprop-1  -eryl  )glycinate 

SodiLTi  (R)-M- [3-a«thoxy-1-methyl-3-oxoprop-1-enyl)-2-phenyl9iycinate 

N-(2-(4-Sulfai»yl)phenyl)ethyl-5-chloro-2-meihoxybenzamide 

2,3,4,6-Tetra-0-acetyl-6-D-glucopyranosyl  carbamimidothioate  hydrobromide 

1,4,7,10-Tetr»azacyclododecane-1,4,7-triyltriacetic  acid 

1-(Tetrahydro-2-furoyl)piperazine 

1,2,3,4-Tetraiydro-2-isopropylaniinon)ethyl-6-methyl-7-nitroquinoline  roethanesul f onate 

1,2,3,4-Tetralydro-9-ffiethylcarbazol-4-one 

l,2,3,4-Tetraiydro-9-inethyl-3-{2-methyl-lH-imidazol-1-ylmethyl)carba2ol-4-one 

1-(1,2,3,6-TeCrahydro-4-pyridyl)-lH-benzim;dazol-2(3H)-one 

3,7,11,15-Tet-aiBethylhexadec-1-en-3-ol 

Tetrazol-1-yljcetic  acid 

2-Thienylacet^l   chloride 

3-Thienylmalanic  acid 

Thiophene-2-c»rborryl   chloride 


CAS 

Wunber 

10506 

20627 

53994 

63427 

29707 

103335 

103335 

71107 

13931 

32338 

32852 

30131 

875 

2160V 

19395- 

1609- 

1570- 

94021- 

20662- 


37-3 
73-0 
83-5 
57-6 
62-8 
55-3 
54-2 
19-2 
75-4 
15-1 
95-2 
16-9 
74-1 
78-5 
41-6 
66-1 
95-2 
22-4 
53-7 


69416- 

34582- 

103831- 

136465- 

100- 

50- 

14487- 

81- 

52730- 

128- 

52730- 


61-1 
65-5 
11-4 
99-1 
76-5 
69-1 
05-9 
27-6 
36-7 
57-4 
37-7 


136668-42-3 
54322-20-2 

142522-81-4 
83682-27-3 
26787-84-8 
13291-96-8 
16673-34-0 
40591-65-9 

114873-37-9 

63074-07-7 

22982-78-1 

27387-31-1 

99614-02-5 

2147-83-3 

505-32-8 

21732-17-2 

39098-97-0 

21080-92-2 

5271-67-0 
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(370).      (con.): 

Table  3.    (con.) 


Product  Name 


CAS 

Murrber 


2,2',4'-Trichloroacetophenone 

N6-Trif luoroacetyl-L-lysyl-L-proline 

N6-Trif luoroacetyl-L-lysyl-L-proline  p-toluenesulfonate 

o',a',a'-Trif luoro-2,3-xylidine 

11-a,17,21-Trihydroxy-16-B-methylpregna-1,4-diene-3,20-dione 

3,4,5-Trimethoxyphenylacetonitri le 


4252-78-2 

103300-89-6 

105641-23-4 

54396-44-0 

85700-75-0 

13338-63-1" 


(371).      The  HTS    is  modified  by   adding,    immediately  after   the  Chemical  Appendix, 
the    following  new   Intermediate   Chemicals    for   Dyes  Appendix: 

"INTERMEDIATE  CHEMICALS  FOR  DYES  APPENDIX  TO  THE  TARIFF  SCHEDULE 

This  appendix  enimerates  those  chemicals  which  shall  be  entered  free  of  duty  under  general  note  14  to  the 
tariff  schedule.  The  Chemical  Abstracts  Service  (CAS)  registry  nixibers  also  set  forth  in  this  appendix  are 
included  to  assist  in  the  identification  of  the  products  concerned.  For  purposes  of  the  tariff  schedule,  any 
references  to  a  product  entmerated  in  this  table  includes  such  product  by  whatever  name  known. 


Product  Name 


CAS 

Nuitier 


Acetamide, 
Acetamide, 
Acetamide, 
Acetairide, 
Acetamide, 
Acetamide, 
Acetamide, 
Acetamide, 


Acetaldehyde,  (1 ,3-dihydro-1 ,3,3-trimethyl-2H-indol-2-ylider^e)- 
Acetamide,  N-(3-amino-4-methoxyphenyl)- 
N-(3-aminophenyl)- 
M- (4- aroinophenyl ) - 

N-(3-aminop>henyl)-,  monohydrochloride 
N-(4-aminophnyl)-N-methyl- 
N-(2,5-difnethoxy  phenyl)- 
N- (7- hydroxy- 1 -naphtha I enyl- 
M-(2-methoxy-5-methyl  p)henyl)- 
N-(2-Methoxy  Phenyl )- 
2-amino-diphenyl-sulfone 

2-(2-amino-ethoxy)-2'-chloro-diethylsulfone  hydrochloride 
2- [(4-Amino-5-methoxy  phenyl )sulfonyl] -ethanol,  hydrogen  s;:Lfate  ester 
2-Amino-1,5-naphthalene  disulfonic  acid,  monosodiin  salt 
2- [3-Aminophenyl)sulfonyl] -ethanol,  hydrogen  sulfate  ester 
Analine,  2-chloro-4-nitro-monohydrochloride- 
9,10-Anthracendione 

1-amino- 

1-amino-2-bromo-4-hydroxy- 
1-amino-2-chloro-4-hydroxy- 
1 -ami no-N- ethyl -N -phenyl - 
1,4-diamino-2,3-dihydro- 
1,8-dichloro- 
1, 4-di hydroxy- 
1,4-dihydroxy- 
1,8-dihydroxy-4,5-dinitro- 
2-Anthracenesulfonic  acid,  1-amino-4-brortio-9,10-dihydro-9,10-dioxo- 
2-Anthracenesulfonic  acid,  1-amino-4-bromo-9,10-dihydro-9,10-dioxo- 

monosodiisn  salt 
IH-azepine,  hexahydro- 
Banzamine,  2,6-dichloro-4-nitro- 


9,10-Anthracenedione, 
9,10-Anthracenedione, 
9,10-Anthracer»edione, 
9,10-Anthracenedione, 
9, 10-Anthracenedione, 
9,10-Anthracenedione, 
9,10-Anthracenedione, 
9,10-Anthracenedione, 
9, 10-Anthracenedione, 


84 

6375 

102 

122 

621 

119 

3467 

6470 

6962 

93 

4273 

98231 

10079 

19352 

2494 

618 

84 

82 

116 

2478 

81 

81 

82 

81 

81 

81 

116 


83-3 
47-9 
28-3 
•80-5 
35-2 
■63-1 
•59-2 
•18-4 
•44-3 
•26-5 
•98-7 
■71-1 
■20-6 
■03-7 
■88-4 
■99-5 
■65-1 
45-1 
82-5 
67-3 
49-2 
63-0 
43-9 
61-4 
64-1 
55-0 
81-4 


6258-06-6 

111-49-9 

99-30-9 
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(continued) 
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Benezenesul f qnamide,   2-amino-M-ethyl -M-phenyl - 
Ben7aldehy«de„  2-chloro- 
Eenzaldehyde^  2,6-dichloro- 
Genzamide,  4-|a«ino-M-(4-a(iiinophenyO- 

Benzaaide,  4-i«ino-M- 13- [{2-hydroxyethyl)sulfonyl] ,   phenyl]- 
Oenzamide,  lf-(3-aainophenyl)- 
Benzamine,  3-a«ino-4-Btethoxy-M-phenyl- 
Cenzamine,  3-chloro- 
Benzamine,  4-chloro-2,5-din»ethoxy- 
Benzamine,  5-chloro-2-i«ethoxy- 
aenzaoiine,  5-chloro-2-«ethyl- 
Benzamine,  2-chloro-5-nitro- 
1,4-Benzainin^iamin«,   2  chloro-.   sulfate 
Csnzamine,  2,5-dichloro- 
Benzaniine,   2,  l-dimethoxy- 
L'anzamine,   2, 5-dimethoxy- 
Benzamine,  2, l-dinitro- 
Benzamine,  4-sthoixy-2-nitro- 
Bsnzamine,  4-fluoro-3-nitro- 
Benzamine,   2-iethoxy-5-nitro 
Benzamine,   4-(phenylazo)- 

Benzamine,   4- [phenylazo)-,   Bjonohydrochloride 
Benzenamine,    2-chloro-4-nitro- 
Benzenamine,    l-chloro-2-{tr>f luoromethyl)- 
Benzenaminc,    2-oiethoxy- 
Benzenamine,  il-methoxy- 
Benzenamine,   fe-»ethoxy-4-nrtro- 
Benzenamirw,  l»-«ethyl- 

Benzenamine,    l-(6-»ethyl-2-benzothiazolyl)- 
Benzenamine,    l-nitro- 
Benzenamine,    J-(trif louromethyl)- 
Senzeneamine,  4-ethoxy- 
Benzene,    1-chloro-2,4-dinitro- 
1,2-Benzef^ediBmine,  4-ethoxy-,  sulfate  (1:1) 
1,3-BenzenediBmine,   4-niethyl- 
Benzene,    1,2- ii«ethyl-4-nit^o- 
1,4-Befl2ene  disulfonic  acid,  2-amino- 
1,4-Be.-.zenedi  sulfonic  acid,   2-amino-,   sodiun  salt 
Benzeneethanol,   4-hydroxy- 

Benzenesulforsmide,   2-amino-N-cyclohexyl-N-methyl- 
Benzenesulfonwide,  3-(4,5-Dihydro-3-methyl-5-oxo-lH-pyrazol-1-yl)- 
Benzenesulfofiic  acid,   4-{acetylaiBino)-2-aniino- 
Benzenesulfonic  acid,   2-aniino- 
Benzenesulfonic  acid,   3-an>ino- 

Benzenesutfonic  acid,   5-aniino-2-[(4-aminophenyl)amino] 
Benzenesulfonic  acid,   3-a«nino-4-chloro- 
Benzenesulfonic  acid,   4-ainino-2,5-dichloro- 
Benzenesulfonic  scid,   4-aiiiino-2,5-dichloro- ,    monosodiun  salt 
Benzenesulfonic  ecid,   3-ainino-4-hydroxy-     " 
Benzenesulfonic  acid,   2-amino,   S-methoxy- 
Benzenesulfonic  acid,   2-amino,   4-methoxy-,   monosodiun  salt 
Benzenesulfonic  acid,   3-affiino-,   monosodiun  salt 

Benzenesulfonic  acid,   5-amino-2- [2-(4-nitro-2-sulfophenyl)ethenyl]- 
Benzenesulfonic  acid,   5-amino-2- [2-{4-nitro-2-sulfophenyl)ethenyll-, 

disodiun  sslt 
Bcnzr  jesulfonic  acid,   2-aiiiino-5- [(4-sulfophenyl)azo]- 


CAS 

WuTfcer 


81 

89 

83 

785 

20241 

16091 

120 

108 

6358 

95 

95 

6283 

6219 

95 

2735 

102 

97 

616 

364 

99 

60 

3457 

121 

445 

90 

104 

97 

100 

92 

99 

88 

156 

97 

85137 

95 

99 

98 

76684 

501 

70693 

89 

88 

88 

121 

119 

98 

88 

41295 

98 

13244 

19433 

1126 

119 


•10-7 
•98-5 
38-5 
30-8 
■68-3 
26-2 
35-4 
42-9 
64-1 
03-4 
79-4 
25-6 
71-2 
82-9 
•04-8 
56-7 
•02-9 
86-4 
76-1 
59-2 
•09-3 
•98-5 
87-9 
03-4 
04-0 
94-9 
52-9 
61-8 
36-4 
09-2 
17-5 
43-4 
00-7 
09-3 
80-7 
51-4 
44-2 
33-8 
94-0 
59-3 
29-2 
64-2 
21-1 
47-1 
70-0 
36-2 
50-6 
98-1 
37-3 
33-2 
86-4 
34-7 
72-2 


6634-82-8 
101-50-8 


Federal  Register  /  Vol.  60,  No.  2  /  Wednesday,  January  4.  1995  /  Presidential  Documents        1409 


Anr.e:;    (con.) 
-397- 


Scction  A.       (continued) 
(371).       (con): 


Product  name 

Benzenesulfonic  acid,  2-3m-;no-5- [(4-sulfopher.yl  )a2o]  - ,   disodiun  salt 
Denzene  sulfonic  acid,   4-c!-,loro-3-(4,5-d;hydro-3-mcrhyl-5-cxo-1H- 

pyrazol-1-yl)- 

BenzenesulfoTiic  acid,  2,4-diarr.ino- 

Benzenesulfonic  acid,  2,5-diam)no-,  monoporssiiur;  salt 

Benzenesulfonic  acid,  2,5-diamino-,monopotassi'jn  salt 

Benzenesulfonic  acid,  2,4-dia^iino-,  monosodiun  salt 

Benzenesulfonic  acid,  2,5-d:chloro-4-(4,5-d;hydro-3-(rcth'/l-5-oxo-lH- 

pyrrazol-1-yl)- 

Benzenesulfonic  acid,  4-(4,5-d5hvdro-3-mcthyl-5-cxo-'.h-p/razol-1-yl) 

Benzenesulfonic  acid,  4- [(1 ,3-cioxybutyl)amincl -5-nethcxy-2-methyl- 

Eenzenesulfonic  acid,  2,2' -(1.2-ethenediyl)bi&[5-amino-] ,  disodiun  salt 

Benzenesulfonic  acid,  2,2'-(1,2-ethenediyl)bis[5-amino-] ,  sodiun  salt 

Benzenesulfonic  acid,  2,2' (1,2-ethenediyl)bis[5-nitro- ,  disodiun  salt) 

Benzenesulfonic  acid,  2,2'-(1,2-ethenediyl)bis[5-ni trc- ,  sodiun  salt 

Benzenesulfonic  acid,  2-formyl-,  sodiun  salt 

Benzenesulfonic  acid,  4-hydrazino- 

Benzenesulfonyl  chloride,  4-methyl- 

Benzenesulfonyl  chloride,  2-n'tro- 

Benzoic  acid,  2-a«iino-5-r.itro- 

Benzoic  acid,  2-hydroxy-3-methyl- 

Benzonitrile,  2-a(nino-5-nitro- 

4H-1-Benzopyran-4-one,  2-(2,4-dihydroxyphe-'yl)-2,5,6-trihyclroxy- 

2-Benzothiazol amine,  5,6-dichloro- 

2-Benzothiazolaniine,  6-methoxy- 

2-Benzothiazol amine,  6-nit.-o- 

2-Benzothiazolaroine,  4-chlcro- 

Benzothiazole 

7-Benzothiazolesulfonic  acid,  2-(4-amJnophcnyi)-6-me-.hyl- 

7-Benzothiazolesulfonic  acid,  2-(4-aminophenyl)-6-methyl-, 

nonolithiun  salt 
7-Benzothiazolesulfonic  acid,  2-(4-amincpher,yl)-6-methyl-, 

monopotassiUD  salt 
7-Benzothiazolesulfcnic  acid,  2-{4-aminopher,yl)-6-nethyi-, 

monosodiUB  salt 

2(5H)-Benzoj(azolone,  6- [(2-hydroxyethyl)sulfor.yU - 

4-(beta  An!inoethylamino)-3-(2-hydroxyethyl)salfonyl] -ni  fobenzene 
,1'-Binaphthalene-8,8'-dicarboxylic  acid 
l,1'-Bi phenyl) -4, 4' -diamine,  3,3'-dimethcxy- 
1,1'-Biphenyl]-4,4'diamine,  3,3'dimethoxy-,  dihydrochlc.-ide 
l,1'-Biphenyl] -4,4' -diamine,  3,3'-dimethyl- 
1,1'-Biphenyl)-4,4'-diamine,  3,3'-dimethyl-,  dihydrochloride 

Butanamide,  M-(2,3-dihydro-2-oxo-1H-benziinidazol-5-yl)-3-oxo- 

Butanedioic,  acetyl-,  dimethyl  ester 

Butanedioic  acid,  sulfo-,1,4-bis(2-ethylhexyl)ester,  scdiua  salt 

9H-Carbazole 

Cobalt,  [29H,31H-phthalocyaninato(2-)N29,K30,K31,N32]-,(sp-4-1) 

Cyansmide 

Cyanamide.  (1,4,5,6-tetrahydro-4,6-dioxo-2-pyrimidinyl- 
2,5-Cyclohexadiere-1,4-dione,  2,3,5,6-tetrachlcro- 
1,4-Cyclohexanedicarboxylic  acid,  2,5-dioxo-,  dimethyl  ester 
2,4-Diaminobenzenesulfcnic  acid 
Disulfide,  bis(2-nitrophor!yl)- 
Ethanedioic  acid 

Ethanol,  2- [('i-amino-2,!3-diiT!cthQxy  phenyl  )sul fcnyl] -,  hydrogen 
sulfate  ester 


CAS 

Wuitecr 

2706-28-7 

88-76-6 

88-63-1 

88-45-9 

77847-12-2 

3177-22-8 


84- 

89 

62592- 

7336- 

25394- 

3709- 

15883- 

1008- 

98- 

98- 

1694- 

616- 

83 

17420 

480 

24C72 

1747 

6285 

19552 

95 

130 


57-1 

36-1 

39-6 

20-1 

13-2 

43-1 

59-7 

72-6 

71-5 

59-9 

92-4 

79-5 

40-9 

30-3 

•16-0 

•75-1 

■60-0 

■57-0 

•47-7 

-15-9 

-17-6 


74578-07-7 


74578-Ci-i 


74578- 

5031- 

105652- 

29878- 

119- 

20325- 

115- 

6i2- 

26576- 

10420- 

577- 

86- 

3317- 

420- 

55067- 

118 

6239- 

83 

1155 

144 


7h-'j 

7i-3 
91-9 
90-'. 
4C-0 
93-7 
S2-8 
^6-5 
:3-4 
11-7 
74-3 
67-7 
04-2 
10-2 
75-2 
46-9 
63-1 
00-6 
62-7 


26672-24-2 
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Sectii 
(371) 

Product 


qn  A.      (continued) 
(con. ) : 


Ethanol, 
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Wame 


2- C(4-amino-5-methoxy-2-methylphenyl),   sulfonyl]-. 


hydro }en  sulfate  ester 
Ethanol,   2-[(3-Aniino  phenyl )sulforyl] - 

Ethanol,   2- [(4-aniinophenyl)sulfonyl]-,   hydrogen  sulfate  ester 
Ethanol,  2- [(3-nJtrophenyl)sulfonyl] - 
IH-Indol  i,   2,3-dihydro-1,3,3-triinethyl-2-niethylene- 
Methanons,    (3,4-d)hydroxyphenyl)(2,A,6-trihydroxyphenyl)- 
5-MethoxK-2-inethyl  benzenesulfonic  acid,   roonoanmoniim  salt 
5-Methoxr2-niethyl  benzenesulfonic  acid,  monosodiim  salt 
2-Naphatialenesulfonic  acid,   8-amino-,  monosodiLin  salt 
2-Naphthalenecarboxylic  acid,   3-hydroxy- 

Naphthalenecartx)xylic  acid,   6-hydroxy- 

3-Maphthalenedisulfonic  acid,   7-afnino- 

5-Naphthalene  disulfonic  acid,   2-amino- 


5-Naphchalenedisulfonic  acid 


3-Naphthalene  disulfonic  acid,   4-amino-5-hydroxy 


7-Naph(thalenedisulfonic  acid 
7  Naphftha I enedi sulfonic  acid 
3-Naphthalenedisulfonic  acid 
7-Naphthalenedisulfonic  acid 
3-Naphthalenedisulfonic  acid 
7-Naphthalenedisulfonic  acid 
3-Naphthalenedisulfonic  acid 
5-Naphthalenedisulfonic  acid 
5-Naphthalenedisulfonic  acid 
3-Naphthalenedisulfonic  acid 
pyrazol-l-yl)- 

7- Naphtha I enedi sulfonic  acid 
7-Naphthalenedisulfonic  acid 
7-Naphth3lenedisulfonic  acid 
3-Naphthalenedisulfonic  acid 
7-Naphthalenedisulfonic  acid 
3-Naphthalenedisulfonic  acid 
3-Naphthalenedisulfonic  acid 


3-amino- 


disodium  salt 
monopotassiiin  salt 


4- ami  no- 5 -hydroxy 
4 -ami  no- 5 -hydroxy 
4 -  ami  no- 5 - hydroxy 
4-amino-5-hydroxy-,  monosodiun  salt 
4 -ami no- 5 -hydroxy-,  sodiLdi  salt 
3 -ami no- 5 -hydroxy-,  sodiun  salt 
7- ami no-,  monopotassion  salt 
2-amino-,  monosodium  salt 
3-amino-,  sodiifn  salt 
6-(4,5-dihydro-3-f!tethyl-5-oxo-1H- 

4,5-dihydroxy- 

4,5-dihydroxy-,   disodiLin  salt 

4, 5-dihydroxy-, monosodium  salt 

7-hydroxy- 

3-hydroxy- 

7-hydroxy-,  dipotassium  salt 

7-hydroxy-,  disodiun  salt 

3-hydroxy-,   disodiin  salt 


7-Naphthalenedisulfonic  acid 
2-Naphthalenedisulfonic  acid,   6-hydroxy-,   monosodiim  salt 
2-Naphthalenesuf Ifonic  acid,   6-amino-7-hydroxy- 
2-Naphth|alenesulfonic  acid,   7- (acetyl ami no-4-hydroxy- 

2-amino- 

4-amino- 

5-amino- 

8-aminO' 

5-amino- 

6-a/nino- 

S-smino- 

6- ami  no-4 - hydroxy- 

7- ami  no- 4  - hydroxy- 

2 -ami  no 


1-Naphthalenesulfonic  acid 

1 -Naphtha I enesulfonic  acid 

1-Naphthalenesulfonic  acid 

1-Naphthalenesulfonic  acid 

2-Naphthalenesulfonic  acid 

2 -Naphtha I enesulfonic  acid 

2-Naphthalenesulfonic  acid 

2-Naphthalenesulfonic  acid 

2-Naphthalenesulfonic  acid 

1-Naphthalenesulfonic  acid 

2-Naphthalenesulfonic  acid 

1-Naphthalenesulfonic  acid 

2-Naphthalenesulfonic  acid 

2-Naphthalenesulfonic  acid 

2-Naphthalenesulfonic  acid 

disoc  ion  salt 

2-Naphthalcnesulfonic  acid, 

mcnos  odiun  salt 


monoaimioniLBn  salt 
6- ami  no-,   monoammoniLm  salt 
4-amino-,    monosodiun  salt 
6-amino-,   monosodiun  salt 
7,7'-{carbonyldiimino)bis[4-hydroxy- 
7,7'-(carbonyldiimino)bis[4-hydroxy-, 

7,7' -(carbonyldi  imino)bis[4-hydroxy- , 


CAS 

Nuttoer 


21635- 

5246- 

2494- 

41687- 

118- 

519- 

72705- 

133167- 

6322- 

92- 

16712- 

86- 

117- 

131- 

82- 

90- 

3963- 

37248- 

5460- 

76550- 

53891  - 

842- 

19532- 

52085- 

7277- 

148- 

129- 

3888- 

118- 

148- 

842- 

842- 

135- 

135- 

6399- 

6334- 

81- 

84- 

84- 

82- 

119- 

93- 

119- 

90 

87- 

68540- 

70682- 

130- 

58306- 

134- 


69-8 
57-1 
89-5 
30-3 
12-7 
34-6 
22-7 
77-8 
37-8 
70-6 
64-4 
65-7 
62-4 
27-1 
47-3 
20-0 
80-2 
90-5 
09-3 
42-0 
22-8 
15-9 
03-7 
24-2 


87-4 
25-4 
96-4 
44-6 
32-1 
75-4 
18-2 
19-3 
51-3 
76-2 
72-0 
97-0 
16-3 
86-6 
89-9 
75-7 
79-9 
00-5 
28-8 
51-7 
02-5 
41-0 
62-1 
13-2 
86-8 
47-4 


20324-87-2 
71550-28-2 
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diamroniun  salt 
disodiLD  salt 
sodiun  salt 


.Section  A.      (continued) 
(371).       (con.): 


Product  Name 

i -Naphtha I enesulfonic  acid,   4-diazo-3,4-dihydro-7-nitro-3-oxo- 
1-Naphthalenesulfonic  acid,  4-hydroxy- 
1-Naphthalenesulfcnic  acid,   S-hydroxy- 
i-Naphthalenesulfonic  acid,  8-hydroxy- 

2-Naphthalenesulfonic  acid,   6-hydroxy-,   monopotassivjn  salt 
1-Naphthalenesulfonic  acid,  4-hydroxy-,   monosodiun  salt 
2-Naphthalenesulfonic  acid,   4-hydroxy-7-(phenylarrino)- 
2-Naphthalenesulfor.ic  acid,  4-hydroxy-7-(phenylamino)-, monosodium  salt 
1,j--Naphthalenesulfonic  acid,   7-hydroxy-,   potassium  salt 
1-Naphthalenesulfonic  acid,   5-hydrcxy-,   sodiun  salt 
i-Waphthalenesulfonic  acid,  8-(phenytamino)- 
i-Naphthalenesulfonic  acid,  8-(phenylamino)-,  monoaninon i un  salt 
1,3,6-Naphthalene  trisulfonic  atid,   7-amino- 
l,3,6-N3phthalenetrisulfonic  acid,   8-amino- 
1,3,6  Naphthalene  trisulfonic  acid,   7-amino- 
1,3,6  Naphthalene  trisulfonic  acid,   7-amir.o- 
1,3,6  Naphthalene  trisulfonic  acid,   7-amino- 
'S-Naphthalenol 

t-Naphthalensulfonic  acid,  4-hydroxy-,  roonopctassiijn  salt 
I -Naphtha  I  sulfonic  acid,   8-(phenylamino)-,monosodiLD  salt 
1ll-Naphth[2,3-f]  isoindole-1,3,5,10C2H)tetrone,   4,11-diamino- 
Haphth[1,2-cn  [1,2,3]oxadiazole-5-sulphonic  acid,   7-nitro- 
1-Ncphthylamine 

t^ickel    [29H,3lH-phthalocyaninato(2-)-N29,   N30,   N31,   N32}-,    (3P-;-1)- 
Phenol,   3-onino- 
Fhsnol,   4-amino- 

Phenol,   2-amino-3-bromo-5-nitro- 
Phsnol,   2-amino-4-chloro- 

Fhenol,   2-amino-4,6-dinitro-,   monosodiun  salt 
Phenol,   5-Amino-2-methyl- 
Phenol,   2-amino-4-nitro- 
Phenol,    2-amino-5-nitro- 
P^-.enol,    2-amino-4-nitro, monosodiun  salt 
Phenol,   4-chloro-2-(phenylmethyl)- 
Phenol,   3- (diethyl  ami  no) - 
Phenol,   3-(ethylamino)-4-methyl- 
Fhenol,   4,4'-sulfonyibis- 
2-phenyl-indol-5-sulfonic  acid,   NA  salt 
2-[(phenylmethylene)hydrazinc]  -4-sulfobenzoic  acid 
2-[(phenylmethylene)hydrazino] -4-sulfobcn:o!C  acid,   monosodium  salt 
Propanenitrile,  3,3'-(phenyla'nino)bis- 
Propicnamide,   N-(3-aininophenyl)- 
1H-Pyrazol-5-anine,   3-methyl -1 -phenyl - 
1il-Pyr.3Zole-3-carboxylic  acid,   4,5-dihydro-3-methyl-5-cxo-1 -phenyl-, 

ethyl   ester 
lH-Pyrazole-3-carboxylic  acid,   4,5-dihydro-5-oxo-1-(4-sulfonyl)- 
3H-Pyr3Zol-3-one,   2-chlorophenyl)-2,4-dihydro-5-methyl- 
3H-Fyrazol-3-one,    2,4-dihydro-2- [-4- [(2-hydroxyethyl)sulfonyl] , 

phenyl] -S-methyl- 
3H-Pyrazol-3-cne,   2,4-dihydro-5-roethyl-2-(4-methylphenyl  )- 
3H-Pyrazol-3-one,   2,4-dihydro-5-iiiethyl-2-phenyl- 

3-?yridinecarboxarT-.ide,    1 -ethyl -1,2-dihydrc-6- hyd.-oxy-4-methy  1-2- oxo- 
£.,4,6(1H,3H,5H)-Pyrimidinetrione 
2,4,6(1ll,5H,5H)-Pyri!nidinetrione,mcnosodiin  salt 
6-C"jinol  inol 


CAS 
Nutfaer 


635S9- 
84- 

1i7- 

117- 

833- 

6099- 

119- 

68213 

13846 

79873- 

82 

28836 

113 

117 

70714 

67602 

41016' 

135 

37860 

1445 

128 

84 

124 

14055 

591 

123 

17601 

95 

631 

2835 

99 

121 

61702 

120 

91 

120 

80 

119205 

77754 

131887 

1555 

22987 

1131 


25-3 
87-7 
59-9 
22-6 
66-9 
57-6 
40-4 
89-8 
08-7 
24-0 
76-8 
03-5 
03-6 
42-0 
69-1 
72-6 
61-9 
19-3 
62-1 
19-8 
31-4 
?1-3 
27-7 
02-8 
27-5 
30-8 
96-6 
B5-2 
52-7 
95-2 
57-0 
88-0 
43-0 
32-1 
68-9 
37-6 
■09-1 
39-9 
■52-2 
-77-'/ 
66-4 
10-6 
-18-6 


89-33-8 

112-47-8 

14580-22-4 

21951-34-8 

86-52-0 

89-25-8 

29097-12-9 

67-52-7 

4390-16-3 

14S-24-3 


1412 
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Section 
(371). 


Product  H  me 


SpiroCi 

3',6'-bi 
2-Thiazol 
Thiourea 
1,3.5-Tri 
1.3.5. -Tri 
Ursa,  (3- 
Urea,  (3- 


sob  snzof  uran- 


-1(3H),  9'-[9H]xanthen]-3-onc, 
►{ethyla«ino)-2'7'-di- 
ine 


akine,  2,4,6,(lH.3H,5H)-trione,   1,3,5-trichloro- 

>xane,  2,4,6-trimethyl- 
A^ino  Phenyl )- 

inophenyl)-,  monohydrochloride 


(372).      Subheading  9902.84.83    is   deleted  and  for   subheadings   8483.10.50, 
8483.60  40,    8483.60.80  and  8483.90.50,    the  Rates   of  Duty  1   Special   subcolumn  is 
modified  by  inserting  the   symbol   "B,"    in  the  parentheses   following  the   "Free" 
rate  of  duty  in  such  subcolumn. 


(373). 
alphabe 


General  note   10(a)    is  modified  by   inserting   "Republic   of  Palau"    in 
:ical  order. 


Federal  Register  /  Vol.  60,  No.  2  /  Wednesday,  January  4.  1995  /  Presidential  Documents        1413 


Annex   (con.) 
-400- 


A.      (continued) 
(con.) : 


::as 

Nignbcr 


41382-37-0 

96-50-4 

62-56-6 

87-90-1 

123-63-7 

25711-72-2 

59690-88-9" 


Annex    (con.) 
-401- 

Section  B.      Modifications   of   the   quantitative   limitations  pro/ided   for   in 
certain  additional  U.S.    notes    in   the  HTS . 

(1).      On  January   1   of  each  of  the   years    in  the    following   table,    the   additional 
U.S.    note   listed  in   the   table    is   modified  by  deleting  the   quantitative 
limitation(s)    in  such  note    (including  country  quantitative   limitations)    and 
inserting  the   appropriate   quantitative   limitation  listed   in   this    table   for   such 
year   in  lieu   thereof: 


Additional 
U.S.  note  5 
to  chapter  4 

Additional 
U.S.   note  6 
to  chapter  4 

Additional 
U.S.  note  7 
to  chapter  4 

Additional 
U.S.   note  8 
to  chapter  4 

Additional 
U.S.  note  10 
to  chapter  4 

Additional 
U.S.  note  11 
to  chapter  4 

Additional 
U.S.  note  14 
to  chapter  4 


1996 


Additional 

U.S.  note  16 

to  chapter  4: 

Australia 

Austria 

Costa  Rica 

EC  12 

Switzerland 

Any  country 

Additional 

U.S.  note  17 

to  chapter  4: 

Chile 

EC  12 

«^ 

5,921,320 


4,577,000 


2,061,000 


961,300 


2,345,000 


3,657,300 


4,000,500 


1,883,333 
832,000 

1,550,000 
21,056,000 

1,386,667 
200,000 


26,667 
2,579,000 


1997 


6,114,700 


5,177,000 


2,861,000 


1,551,300 


2,785,000 


4,457,300 


4,520.500 


2,175,000 
923,000 

1,550,000 
21,356,000 

1,470,000 
300,000 


40,000 
2,629,000 


1998 


6,308,030 


5,777,000 


3,661.000 


2,141,300 


3,225,000 


5,257,300 


5,040,500 


2,466,667 

1,014,000 

1,550,000 

21,656.000 

1,553,333 

300,000 


53,333 

2,679,000 


1999 


6,501,460 


6,377,000 


4.461.000 


2,731,300 


3,665,000 


6,057,300 


5,560,500 


2,758,333 
1,105,000 
1.550.000 
21,956,000 
1,636,667 
300,000 


66,667 
2,729,000 


2000 


6,694,840 


6,977.000 


5.261.000 


3,321,300 


4,105,000 


6,857,330 


6; 080, 500 


3,050,000 
1.196,000 
1.550,000 
22,256.000 
1.720,000 
300,000 


80.000 
2,779.  "^OO 
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chapter  20 
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1996 


1,616,667 
73.333 

596.333 
4,800,000 


287,333 


133.333 

5.448.000 


3.615.333 
166,667 


946,667 

3.725,000 


6,353,333 
6.233,333 
3.496.667 


17.607.700 


920 


3,760.587 
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1997 


1.825.000 
110.000 
763.000 

5,650,000 


304,000 


200,000 
5.548,000 


3.732,000 
250,000 


960,000 

3,775,000 


6.390,000 
6,350,000 
3.530.000 


19,747,700 


1.090 


4.237,402 


1998 


2,033.333 
146.667 
929.667 

6.500.000 


320,667 


266.667 

5,648,000 


3,848.667 
333,333 


973.333 

3,825.000 


6,426,667 
6,466,667 
3,563.333 


21,707,700 


1.260 


4,714.216 


1999 


2,241,667 

183,333 

1.096,333 

7,350,000 


337,333 


333.333 

5,748.000 


3,965.333 
416.667 


986.667 

3,875,000 


6,463.333 
6,583,333 
3,596.667 


24,027,700 


■\J,Z3 


5,191.031 


2000 


2,450.000 

220.000 

1,263,000 

8,200,000 


354,000 


400,000 
5.848.000 


4,082.000 
500,000 


1.000. 000 
3.925.000 


6.500,000 
6.700.000 
3.630.000 


26,167,700 


1,600 


5.667,846 
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Section  B.   (continued) 


(2).   On  April  1  of  each  of  the  periods  in  the  following  table,  the  additional 
U.S.  note  listed  in  the  table  is  modified  by  deleting  the  quantitative 
limitation(s)  in  such  note  (including  country  quantitative  limitations)  and 
inserting  the  appropriate  quantitative  limitation  listed  in  this  table  for  such 
period  in  lieu  thereof: 


• 

Entered  inthe  12-month  period  from  April  1  in  any  year  to  the 
following  March  31,  inclusive-- 

1996 

1997 

1993 

1999 

2000 

Additional 
U.S.  note  2 
to  chapter  12: 

Argentina 

Other  countries 
or  areas 

29,853 
5,043 

33,365 
6,033 

36,877 
7,024 

40,388 
8.015 

43,901 
9,005 

(3).   On  September  1  of  each  of  the  periods  in  the  following  table,  the 
additional  U.S.  note  listed  in  the  table  is  modified  by  deleting  the 
quantitative  limitation(s)  in  such  note  (including  country  quantitative 
limitations)  and  inserting  the  appropriate  quantitative  limitation  listed  in 
this  table  for  such  period  in  lieu  thereof: 


Entered  in  any  12-month  period  from  September  20  in  any  year  to  the 
following  September  19,  inclusive- - 

1996 

1997 

1998 

1999 

2000 

Additional 
U.S.  note  5 
to  chapter  52 

Additional 
U.S.  note  9 
to  chapter  52 

10,837.45 
2,135.427 

13,179.85 
2,435.427 

15,522.25 
2,735,427 

17,864.65 
3,035,427 

20,207.05 
3,335,427 
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August  1  of  each  of  the  periods  in  the  following  table,  the  additional 
listed  in  the  table  is  modified  by  deleting  the  quantitative 
(s)  in  such  note  (including  country  quantitative  limitations)  and 
the  appropriate  quantitative  limitation  listed  in  this  table  for  such 
lieu  thereof: 


Entered  in  any  12-n»nth  period  from  August  1  in  any  year  to  the 
following  July  31,  inclusive-- 


1996 


1,000,0 


6,460.0 


28,420.0 


1997 


1,100.0 


7.720.0 


31,340.0 


1998 


1,200.0 


8,980.0 


34.260.0 


1999 


1.300.0 


10,240.0 


37.180.0 


2000 


1.400,0 


11.500.0 


40,100.0 


on  Ell 

tat 


September  11  of  each  of  the  periods  in  the  following  table,  the 
U.S.  note  listed  in  the  table  is  modified  by  deleting  the 

ive  limitation(s)  in  such  note  (including  country  quantitative 

)  and  inserting  the  appropriate  quantitative  limitation  listed  in 

e  for  such  period  in  lieu  thereof: 


ions 


ilonal 

10 
4)ter  52 


Entered  in  any  12-B»nth  period  from  September  11   in  any  year  to  the 
following  Scptetrber  10,    inclusive-- 


1996 


1,300 


1997 


1.600 


1998 


1,900 


1999 


2,200 


2000 


2.500 


Section  IC.      Implementation  of  modifications   in  the  Rates  of  Duty  1-General 
subcolumn  effective  with  respect   to  goods    entered,    or  withdrawn  from  warehouse 
for  consumption,    on  or   after  January  1,    1995. 

For  the  following  provisions,  the  Rates  of  Duty  1-General  subcolumn  is  modified 
by  deleting  the  rate  of  duty  appearing  in  such  subcolumn  and  inserting  the  rate 
of  duty  set   opposite   such  provision  in   lieu  thereof: 


00  Free 

30  1.4% 

60  1.9% 

00  12.5% 


0710.80.65  12.5% 

0714.10.00  11.3% 

0714.90.10  2.3% 

0802.90.20  0.7C/kg 
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Section  C. 

(continued) 

0802.90.25 

iC/kg 

2836.60.00 

0803.00.40 

1.4% 

2837.20.10 

0811.90.10 

3.4% 

2840.11.00 

0811.90.25 

3.2% 

2840.19.00 

0811.90.35 

Free 

2849.20.20 

0813.40.15 

3.5C/kg 

2903.16.00 

0908.20.20 

7.4C/kg 

2903.30.05 

0910.10.40 

ICAg 

2903.30.15 

0910.40.30 

4.8% 

2906.11.00 

0910.99.40 

3.4% 

2907.12.00 

0910.99.60 

1.9% 

2907.15.30 

1211.90.40 

4.8% 

2908.20.08 

1301.90.40 

1.3% 

2909.11.00 

1302.20.00 

Free 

2909.49.05 

1401.20.40 

2% 

2912.11.00 

1401.90.40 

3.2% 

2914.61.00 

1402.91.00 

0.5C/kg 

2916.19.30 

1507.90.20 

Free 

2918.12.00 

1520.10.00 

Free 

2918.13.10 

1520.90.00 

0.5CAg 

2918.13.20 

1602.50.10 

Free 

2918.13.30 

1803.20.00 

0.2(?Ag 

2918.17.10 

1805.00.00 

0.52CAg 

2922.19.12 

1903.00.40 

O.SCAg 

2922.50.13 

2001.90.42 

4.9CAg 

2924.29.57 

2008.19.15 

1% 

2930.40.00 

2008.91.00 

0.9% 

2933.51.10 

2008.99.13 

3.4% 

2933.90.51 

2008.99.15 

0.8% 

2935.00.30 

2008.99.23 

1.3% 

2935.00.33 

2008.99.65 

7.9% 

2936.10.00 

2208.90.50 

Free 

2936.21.00 

2208.90.55 

Free 

2936.22.00 

2208.90.72 

Free 

2936.23.00 

2306.60.00 

0.32CAg 

2936.24.00 

2504.10.10 

Free 

2936.25.00 

2529.21.00 

Free 

2936.26.00 

2G14.00.30 

Free 

2936.27.00 

2620.19.30 

Free 

2936.28.00 

2620.90.90 

Free 

2936.29.10 

2805.30.00 

5% 

2936.29.20 

2805.40.00 

1.7% 

2936.90.00 

2811.19.10 

2.3% 

2937.10.00 

2818.10.20 

1.3% 

2937.21.00 

2822   00  00 

0.1% 

2937.22.00 

2827.39.20 

5.1% 

2937.29.00 

2833.11   50 

0.4% 

2937.91.00 

2833   27.00 

0.6% 

2937.92   10 

2836.40.20 

1.3% 

2939.10.10 

2.3% 

1.1% 

0.3% 

0.1% 

0.5% 

5.1% 

5.4% 

Free 

2.1% 

4.2% 

Free 

Free 

1% 

Free 

2.8% 

Free 

6.1% 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 


I-GIS 

Federal  Register 
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Section 

C. 

(continue 

d) 

2939.10 

20 

Free 

2939.10 

50 

Free 

2939.30 

00 

Free 

2939.50 

00 

Free 

2939,60 

00 

Free 

2939.70 

00 

Free 

2939.90 

10 

Free 

2939.90 

50 

Free 

2941.10 

10 

Free 

2941.10 

20 

Free 

2941.10 

30 

Free 

2941,10 

50 

Free 

2941.30 

00 

Free 

2941.40 

00 

Free 

2941.50 

00 

Free 

2941.90 

10 

Free 

2941.90 

30 

Free 

2941.90 

50 

Free 

3001.10 

00 

Free 

3001.20 

00 

Free 

3002.90 

10 

Free 

3003.10 

00 

Free 

3003.20 

GO 

Free 

3003.31 

00 

Free 

3003.39 

10 

Free 

3003.39 

50 

Free 

3003.40 

00 

Free 

3003.90 

00 

Free 

3004.10 

10 

Free 

3004.10 

50 

Free 

3004.20 

00 

Free 

3004.31 

00 

Free 

3004.32 

00 

Free 

3004.39 

00 

Free 

3004.40 

00 

Free 

3004.50 

10 

Free 

3004.50 

20 

Free 

3004.50 

30 

Free 

3004.50 

40 

Free 

3004.50 

50 

Free 

3005.10 

10 

Free 

3005.10 

50 

Free 

3005  90 

10 

Free 

3005.90 

50 

Free 

3005  10 

00 

Free 

3005. iO 

50 

Free 

3005  40 

00 

Free 

3006  30 

GO 

Free 

3005.60 

00 

Free 
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3213. 

90 

00 

3.4% 

3301. 

29. 

10 

1.8% 

3301. 

29. 

20 

1.1% 

3307. 

10. 

20 

4.9% 

3307. 

49. 

00 

6% 

3403. 

11. 

20 

0.2% 

3403. 

19. 

10 

0,2% 

3407 

00. 

20 

Free 

3603. 

00. 

30 

3% 

3603 

00 

90 

0.2% 

3604 

10 

00 

5.3% 

3605 

90 

30 

5.9% 

3706 

10 

30 

1.4% 

3807 

00 

00 

0.1% 

3811 

11 

10 

Free 

3811 

11 

50 

Free 

3823 

90 

33 

4.2% 

3904 

61 

00 

5.8% 

3924 

90 

10 

3.3% 

3925 

30 

10 

3.3% 

3926 

20 

20 

Free 

3926 

90 

65 

4.2% 

4011 

50 

CO 

Free 

4013 

20 

00 

Free 

4104 

10 

20 

Free 

4104 

10 

40 

Free 

4203 

21 

40 

Free 

4504 

10 

50 

Free 

4601 

99 

00 

3.3% 

5101 

11 

10 

Free 

5101 

11 

20 

Free 

5101 

.11 

40 

Free 

5101 

11 

50 

Free 

5101 

.19 

10 

Free 

5101 

.19 

20 

Free 

5101 

.19 

40 

Free 

5101 

.19 

50 

Free 

5101 

.21 

.10 

Free 

5101 

.21 

15 

Free 

5101 

.21 

30 

Free 

5101 

.21 

.35 

Free 

5101 

.29 

.10 

Free 

5101 

.29 

.15 

Free 

5101 

.29 

.30 

Free 

5101 

.29 

.35 

Free 

5101 

.30 

.10 

Free 

5101 

.30 

.15 

Free 

5101 

.30 

30 

Free 

6406 

10 

.60 

Free 
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Section  C. 

(continued) 

6603.20.30 

Free 

9501.00.60 

6913.10.50 

Free 

9502.91.00 

7015.90.20 

Free 

■  9503.10.00 

7902.00.00 

Free 

9503.20.00 

8417.20.00 

3.5% 

9503.49.00 

8448.51.10 

Free 

9503.50.00 

8448.51.20 

Free 

9503.60.20 

8448.51.30 

Free 

9504.10.00 

8452.30.00 

Free 

9504.20.20 

8464.10.00 

Free 

9504.20.60 

8704.21.00 

25% 

9504.20.80 

8704.22.50 

25% 

9504.30.00 

8704.23.00 

25% 

9504.40.00 

8704.31.00 

25% 

9504.90.40 

8704.32.00 

25% 

9504.90.60 

8704.90.00 

25% 

9504.90.90 

8714.96.50 

Free 

9505.10.10 

8714.99.50 

Free 

9505.10.15 

9006.40.40 

Free 

9505.10.25 

9006.40.90 

Free 

9505.10.30 

9010.20.60 

Free 

9505.10.40 

9401.50.00 

Free 

9505.10.50 

9401.90.25 

Free 

9505.90.20 

9403.80.30 

Free 

9505.90.40 

9403.90.25 

Free 

9505.90.60 

9501.00.40 

Free 

9506.91.00 

Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
4.6% 
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Section  D.   (continued) 


(5),  For  each  of  the  following  subheadings,  the  Additional  Duties  column  is 
modified  (i)  by  deleting  the  rate  of  duty  in  such  column  and  inserting,  on 
January  1,  the  rate  of  duty  specified  for  such  subheading  in  the  first  dated 
column  in  the  table  below  in  lieu  thereof,  and  (ii)  on  January  1  for  each  of 
the  subsequent  dared  columns  the  rates  of  duty  in  the  Additional  Duties  conunn 
are  deleted  and  the  following  rates  of  duty  arc  inserted  in  such  subheadings 
in  lieu  thereof  on  the  date  specified. 


HTS 

Subheading 

1995 

1996 

1997 

19-98 

1999 

2000 

9904.02.36 

110.1% 

109.8% 

109.6% 

109.3% 

109.1% 

108.8% 

9904.02.37 

10,1% 

9.8% 

9.6% 

9.3% 

9.1% 

8.8% 

9904.02.60 

l.lC/kg 

icAg 

ICAg 

ICAg 

ICAg 

0.9CAg 

9904.04.08 

29. 5C/ 

28. 8C/ 

28C/ 

27. 2C/ 

26. 5C/ 

25. 7C/ 

liter 

liter 

liter 

liter 

liter 

liter 

9904.04.20 

62.9CAg 

61 .  3CAg 

59.7CAg 

58.  ICAg 

56 .  5CAg 

54.9CAg 

9904.04.21 

58.9CAg 

57.4CAg 

55.9CAg 

54.4CAg 

52.9CAg 

51.4CAg 

9904.04.30 

33.1C/kg 

32.2CAg 

31.4CAg 

30.5CAg 

29.7CAg 

28.8CAg 

9904.04.39 

41.8CAg 

40.7CAg 

39.6CAg 

38.5CAg 

37.5CAg 

36.4CAg 

9904.04.49 

59.5CAg 

58CAg 

56.5CAg 

54.9CAg 

53.4CAS 

51.9CAg 

9904.04.83 

42.2CAg 

41.lCAg 

40.  ICAg 

39CAg  + 

37.9CAg 

36.8CAg 

+   5.7% 

+   5.5% 

+    5.4% 

5.3% 

+   5.1% 

+   5% 

9904.04.84 

17.7CAg 

17.3CAg 

16.8CAg 

16.3CAg 

15.9CAg 

15.4CA£ 

+   5.7% 

+   5.5% 

+   5.4% 

+   5.3% 

+   5.1% 

+   5% 

9904.04.85 

39.6CAg 

38.5CAg 

37.5CAg 

36.5CAg 

35.5CAg 

34.5CAg 

+   6.5% 

+  6.3% 

+  6.2% 

+   6% 

+  5.8% 

+  5.7% 

9904.04.86 

39.6CAg 

38.5CAg 

37.5CAg 

36.5CAg 

35.5CAg 

34.5CAg 

+   3.3% 

+   3.2% 

+  3.1% 

+    3% 

+   2.9% 

+  2.8% 

9904.04.87 

45 .  5CAg 

44 .  3CAg 

43.1CAS 

42CAg  + 

40.8CAg 

39.6CAg 

+   3.3% 

+   3.2% 

+   3.1% 

3% 

+  2.9% 

+  2.8% 

9904.04.88 

n.icAg 

12.7CAg 

12.4CAg 

12. ICAg 

11.7CAg 

11.4CAg 

9904.04.89 

15.4CAg 

15CAg  + 

14.6CAg 

14.2CAg 

13.7CAg 

13.3CAg 

+  4% 

3.9% 

+   3.8% 

+   3.7% 

+   3.6% 

+  3.5% 

9904.04.90 

14.2CAg 

13.9CAg 

13.5CAg 

13.  ICAg 

12.8CAg 

12.4CAS 

+   3.3% 

+   3.2% 

+   3.1% 

+   3% 

+  2.9% 

+  2.8% 

9904.04.91 

20.2CAg 

19.7CAg 

19.  ICAg 

18.6CAg 

18.  ICAg 

17.6CAg 

+   3.3% 

+  3.2% 

+  3.1% 

+   3% 

+  2.9% 

+  2.8% 

9904.04.92 

14.2CAg 

13.9CAg 

13.5CAg' 

13.  ICAg 

12.8CAg 

12.4CAg 

+   2.3% 

+  2.2% 

+  2.2% 

+   2.1% 

+  2.1% 

+  2% 

9904.04.93 

20.2CAg 

19.7CAg 

19.  ICAg 

18.6CAg 

18.  ICAg 

17   6CAg 

+  2.3% 

+  2.2% 

+  2.2% 

+   2.1% 

+   2.1% 

+   2% 
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990+.04.94 

990*. 04. 95 

990i.04.96 

990!f.04.97 

990i.04.98 

990!^.04.99 

990!v.05.00 

990f».05.01 

990^.05.18 
990t+.05.19 

990fcv.05.36 
9904.05.46 

9904.05.47 
9904.05.58 
9904.05.73 

9904.05.82 
99ok.05.94 

.06.05 
99CI4.06.18 

.06.28 


C4, 


9904.06.37 
9904.06.49 
99C4.12.18 
9904.12.19 
99C4.17.07 

99C4.17.16 
9904.17.39 

9904.17.40 

9904.17.41 


1995 


39.6C/kg 
+  5.7% 

16.2CAg 
+   3.3% 

39.6CAg 
+   5.2% 

19.2<;/kg 
+   6.5% 

33C/kg 

26.9C/kg 
+   3.3% 

llC/kg  + 
3.3% 

9C/kg  + 
5.7% 

12C/kg 

19C/kg 

33.3C:/kg 
71.3C/kg 

+   3.3% 
76.3(?/kg 
86.8C/kg 
46.9CAg 

40.3CAg 
68.9C/kg 
82.lC/kg 
71.8C/kg 
53C/kg 

43.2C/kg 

57.7CAB 

62.6% 

50.4% 

13CAg 

13.7CAg 

13CAg  + 
1.9% 

15.4CAg 
+  4% 

12.8<;Ag 
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1996 


38.5CAg 
+   5.5% 

15.8CAg 
+   3.2% 

38.  5?  As 
+   5.1% 

18.7CAg 
+   6.3% 

32.lCAg 

26.2CAg 
+   3.2% 

10.7CAg 
+   3.2% 

8.7CAg 
+   5.5% 

11.7CAg 
18.5CAg 

32.6CAg 

69.5CAg 

+   3.2% 

74.4CAg 
84.5CAg 
45.7C:Ag 

39.3CAg 

67.2CAg 

80CAg 

69.9CAg 

51.6CAg 

42CAg 

56.2CAg 

61% 

49.1% 

12.6CAg 

13.3CAg 

12.6CAg 

+   1.9% 

15CAg  + 
3.9% 

12.5CAg 


1997 


37.5CAg 
+   5.4% 

15.3CAg 
+   3.1% 

37.5CAg 
+  4.9% 

18.2CAg 
+   6.2% 

31.3CAg 

25.5CAg 
+   3.1% 

10.5CAg 
+   3.1% 

8 .  5C  Ag 
+   5.4% 

11.4CAg 
18CAg 

31.8CAg 

67.7CAg 

+   3.1% 

72.4CAg 
82.3CAg 
44.5CAg 

38.3CAg 
65.4CAg 
77.9CAg 
68.lCAg 
50.3CA3 

40.9CAg 
54.7CAg 
59.4% 

47.8% 
12.3CAg 

13CAg 
12.3CAg 
+   1.9% 

14.6CAg 
+   3.8% 

12.2CAg 


1998 


36.5CAg 
+    5.3% 

14.9CAg 
+   3% 

36.5CAg 
+  4.8% 

17.7CAg 
+   6% 

30.4CAg 

24.8CAg 
+   3% 

10.2CAg 
+   3% 

8 .  3CAg 
+   5.3% 

iicAg 

17.5CAg 

30 .  9C  Ag 
65.8CAg 
+   3% 

70.4«?Ag 
SO.lCAg 
43.3CAg 

37.2CAg 
63.6CAg 
75.7CAg 
6&.2CAg 
48.9CAg 

39.8CAg 

53.3CAg 

57.8% 

46.5% 

12CAg 

12.6CAg 

i2CAg  ■•■ 

1.8% 

14.2CAg 
+   3.7% 

11.9CAg 


1999 


35.5CAg 
+   5.1% 

14.5CAg 
+  2.9% 

35.5CAg 
+  4.7% 

17.2CAg 
+   5.8% 

29.6CAg 

24.2CAg 
+   2.9% 

9.9'?Ag 
+  2.9% 

8 .  10  Ag 
+   5.1% 

10.7CAg 
17CAg 

30.1<:Ag 
64CAg  + 
2.9% 

68.5CAg 
77.9CAg 
42.lCAg 

36.2CAg 
61.9CAg 
73.6CAg 
64 .  4C  Ag 
47.6CAg 

38.7CAg 

51.8CAg 

56.2% 

45.2% 

11.6CAg 

12.3CAg 

ii.ecAg 

+  1.7% 

13.7CAg 
+   3.6% 

ii.scAg 


2000 


34.50Ag 
+   5% 

14.lCAg 
+  2.8% 

34.5CAc5 
+  4.5% 

16.7CAg 
+   5.7% 

28.7<:Ag 

23.5CAg 
+  2.8% 

9.6CAg 
+  2.8% 

7.8(?Ag 
+  5% 

10.4CAg 
16 .  5CAg 

29.2CAg 

62.2CAg 
+   2.8% 

66.5CAg 
75.6CAg 
40.9CAg 

35.2CAg 
60 .  ICAg 
71.5CAg 
62.6CAg 
46.2CAg 

37.6CAg 

50.3CAg 

54.6% 

43.9% 

11.3CAg 

11.9CAg 

ii.soAg 

+1.7% 

13 .  3CAg 
+  3.5% 

11.2CAg 
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HTS 

Subheading 

1995 

1996 

1997 

1998 

1999 

2000 

9904.17.42 

11.7CAg 

11.4CAg 

ll.lCAg 

lO.SCAg 

10.5CAg 

10.2CAg 

+   3.3% 

+   3.2% 

+   3.1% 

+   3% 

+   2.9% 

+   2.8% 

9904.17.43 

14.2CAg 

13.9CAg 

13.5CAg 

13.lCAg 

12.8CAg 

12.4CAg 

+  2.3% 

+  2.2% 

+  2.2% 

+   2.1% 

+   2.1% 

+  2% 

9904.17.44 

16.2CAg 

15.8CAg 

15.3CAg 

14.9CAg 

14.5CAg 

14.lCAg 

+   3.3% 

+   3.2% 

+   3.1% 

+   3% 

+   2.9% 

+  2.8% 

9904.17.45 

9.1CAg 

8.8CAg 

8.6CAg 

8.4CAg 

a.icAg 

7.9CAg 

+   3.3% 

+   3.2% 

+   3.1% 

+   3% 

+   2.9% 

+   2.8% 

9904.17.46 

11.7CAg 

11.4CAg 

ll.icAg 

lO.SCAg 

10.5CAg 

10.2CAg 

+   3.3% 

+   3.2% 

+   3.1% 

+   3% 

+   2.9% 

+  2.8% 

9904.17.47 

26.9CAg 

26.2CAg 

25.5CAg 

24.8CAg 

24.2CAg 

23.5CAg 

+   3.3% 

+   3.2% 

+   3.1% 

+    3% 

+   2.9% 

+   2.8% 

9904.17.48 

llCAg  + 

10.7<:Ag 

lO.SCAg 

10.2CAg 

9.9CAg 

9.6CAg 

+   3.3% 

+   3.2% 

+   3.1% 

+   3% 

+   2.9% 

+   2.8% 

9904.17.57 

13CAg  + 

12.6CAg 

12.3CAg 

12CAg  + 

ll-6CAg 

11.3CAg 

1.9% 

+   1.9% 

+   1.9% 

1.8% 

+   1.7% 

+  1.7% 

9904.17.58 

15.4CAg 

15CAg  + 

14.6CAg 

14.20Ag 

13.7CAg 

13.3CAg 

+   4% 

3.9% 

+   3.8% 

+   3.7% 

+   3.6% 

+   3.5% 

9904.17.59 

11.7CAg 

11.4CAg 

ll.lCAg 

lO.SCAg 

10.5CAg 

10.2CAg 

+    3.3% 

+    3.2% 

+   3.1% 

+    3% 

+   2.9% 

+  2.8% 

9904.17.60 

14.2CAg 

13.9CAg 

13.5CAg 

13.1CAg 

12.8CAg 

12.4CAg 

+   3.3% 

+   3.2% 

+   3.1% 

+   3% 

+   2.9% 

+   2.8% 

9904.17.62 

14.2CAg 

13.9CAg 

13.5CAg 

13.lCAg 

12.8CAg 

12.4CAg 

+   2.3% 

+   2.2% 

+   2.2% 

+   2.1% 

+  2:1% 

+   2% 

9904.17.63 

9.lCAg 

8.8CAg 

8.6CAg 

8.4CAg 

s.icAg 

7.9CAg 

+   3.3% 

+   3.2% 

+   3.1% 

+   3% 

+   2.9% 

+   2.8% 

9904.17.64 

26.9CAg 

26.2CAg 

25.5CAg 

24.8CAg 

24.2CAg 

23.5CAg 

+   3.3% 

+   3.2% 

+   3.1% 

+   3% 

+   2.9% 

+   2.8% 

9904.17.65 

llCAg  + 

io.7<;Ag 

10.5CAg 

10.2CAg 

9.9CAg 

9.6CAg 

+   3.3% 

+   3.2% 

+    3.1% 

+   3% 

+   2.9% 

+   2.8% 

9904.17.73 

6.5CAg 

6.3CAg 

6.lCAg 

6CAg   of 

5.8CAg 

5.6CAg 

of    total 

of    total 

of    total 

total 

of   total 

of    total 

sugars   + 

sugars   + 

sugars   + 

sugars   + 

sugars   + 

sugars   + 

1.9% 

1.9% 

1.9% 

1.8% 

1.7% 

1.7% 

9904.17.74 

6.5CAg 

6.3CAg 

6.KAg 

6CAg   of 

5.8CAg 

5.6CAg 

of   total 

of   total 

of   total 

total 

of   total 

of   total 

sugars  + 

sugars   + 

sugars   + 

sugars   + 

sugars   + 

sugars   ■*■ 

1.9% 

1.9% 

1.9% 

^8% 

1.7% 

1.7% 

1656        1 
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Sectio 

1  D.       (co 

ntinued) 

(5). 

(con.) 

H 

rs 

Subh 

fading 

1995 

1996 

1997 

1998 

1999 

2000 

9904 

.17.75 

13CAg   of 

12.6CAg 

12.3CAg 

12CAg  of 

11.6CAg 

11.3CAg 

total 

of  total 

of   total 

total 

of   total. 

of  total 

sugars   + 

sugars   + 

sugars  + 

sugars   + 

sugars   + 

sugars  + 

1.9% 

1.9% 

1.9% 

1.8% 

1.7% 

1.7% 

9904 

.17.76 

13C/kg  of 

12.6CAg 

12.3CAg 

12CAg  of 

11.6CAg 

11.3<:Ag 

total 

of   total 

of  total 

total 

of   total 

of  total 

sugars  + 

sugars   + 

sugars   + 

sugars   + 

sugars   + 

sugars  + 

1.9% 

1.9% 

1.9% 

1.8% 

1.7% 

1.7% 

9904 

.17.77 

13(P/kg  of 

12.6CAg 

12.3CAg 

12CAg   of 

11.6CAg 

11.3CAg 

total 

of   total 

of   total 

total 

of   total 

of  total 

sugars   + 

sugars   + 

sugars   + 

sugars   + 

sugars   + 

sugars   + 

1.9% 

1.9% 

1.9% 

1.8% 

1.7% 

1.7% 

9904 

.17.78 

14.2CAg 

13.9CAg 

13.5CAg 

13.1CAg 

12.8CAg 

12.4CAg 

+   3.3% 

+   3.2% 

+   3.1% 

+   3% 

+   2.9% 

+  2.8% 

9904 

.17.80 

14.2CAg 

13.9CAg 

13.5CAg 

13.lCAg 

12.8CAg 

12.4CAg 

+   2.3% 

+   2.2% 

+  2.2% 

+  2.1% 

+   2.1% 

+  2% 

9904 

.17.81 

11.7CAg 

11.4CAg 

ll.lCAg 

lO.SCAg 

lO.SCAg 

10.2CAg 

+   3.3% 

+   3.2% 

+   3.1% 

+   3% 

+   2.9% 

+  2.8% 

9904 

.17.82 

11.7CAg 

11.4CAg 

ll.lCAg 

lO.SCAg 

10.5CAg 

10.2CAg 

+   3.3% 

+   3.2% 

+  3.1% 

+   3% 

+   2.9% 

+  2.8% 

9904 

.17.83 

26.9CAg 

26.2CAg 

25.5CAg 

24.8CAg 

24.2CAg 

23.5CAg 

+   3.3% 

+  3.2% 

+  3.1% 

+   3% 

+   2.9% 

+  2.8% 

9904 

.17.84 

llCAg  + 

10.7CAg 

lO.scAg 

10.2CAg 

9.9CAg 

9.6CAg 

+  3.3% 

+  3.2% 

+  3.1% 

+  3% 

+  2.9% 

+  2.8% 

9904 

.18.07 

8.3CAg 

S.lCAg 

7.9CAg 

7.7CAg 

7.4CAg 

7.2<?Ag 

9904 

.18.08 

12.8CAg 

12.5CAg 

12.2CAg 

11.9CAg 

ll.SCAg 

11.2CAg 

9904 

.18.15 

14.2CAg 

13.9CAg 

13.5CAg 

13.lCAg 

12.8CAg 

12.4CAg 

+   1.6% 

+   1.6% 

+   1.6% 

+  1.5% 

+   1.5% 

+  1.4% 

9904 

.18.16 

20.2CAg 

19.7CAg 

19.1CAg 

18.6CAg 

18.lCAg 

17.6CAg 

+   1.6% 

+   1.6% 

+   1.6% 

+  1.5% 

+   1.5% 

+   1.4% 

9904 

.18.17 

14.2CAg 

13.9CAg 

13.5CAg 

13.lCAg 

12.8CAg 

12.4CAg 

+   2.3% 

+  2.2% 

+   2.2% 

+   2.1% 

+  2.1% 

+  2% 

9904 

.18.18 

20.2CAg 

19.7CAg 

19.lCAg 

18.6CAg 

18  .  iCAg 

17.6PAg 

+  2.3% 

+   2.2% 

+   2.2% 

+  2.1% 

+   2.1% 

+   2% 

9904 

.18.25 

14.2CAg 

13.9CAg 

13.5CAg 

13.lCAg 

12.8CAg 

12.4<:Ag 

+  1.6% 

+   1.6% 

+   1.6% 

+   1.5% 

+   1.5% 

+   1.4% 

9904 

,18.26 

20.2CAg 

19.7CAg 

19.lCAg 

18.6CAg 

18.  ICAg 

17.6CAg 

+  1.6% 

+   1.6% 

+   1.6% 

+  1.5% 

+   1.5% 

+   1.4% 

9904 

.18.27 

14.2C:Ag 

13.9CAg 

13.5CAg 

n.icAg 

12.80Ag 

12.4CAg 

+   3.3% 

+   3.2% 

+   3.1% 

+   3% 

+   2.9% 

+  2.8% 
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Section  D.   (continued) 
(5).   (con.) 


HTS 

Subheading 

1995 

1996 

1997 

1998 

1999 

2000 

9904.18.28 

20.2CAg 

19.7CAg 

19.  ICAg 

18.6CAg 

18.  ICAg 

17.6CAg 

+   3.3% 

+   3.2% 

+   3.1% 

+   3% 

+   2.9% 

+   2.8% 

9904.18.29 

14.2CAg 

13.9CAg 

13.5CAg 

13. ICAg 

12.8CAg 

12.4CAg 

+   2.3% 

+  2.2% 

+   2.2% 

+   2.1% 

+   2.1% 

+   2% 

9904.18.30 

20.2CAg 

19.7CAg 

19. ICAg 

18.6CAg 

18.  ICAg 

17.6CAg 

+   2.3% 

+   2.2% 

+   2.2% 

+   2.1% 

+   2.1% 

+   2% 

9904.19.10 

39.6CAg 

38.5CAg 

37.5CAg 

36.5CAg 

35.5CAg 

34.5CAg 

+   5.7% 

+   5.5% 

+   5.4% 

+   5.3% 

+   5.1% 

+   5% 

9904.19.19 

16.2CAg 

15.8CAg 

15.3CAg 

14  .♦gc  Ag 

14.5CAg 

14.  ICAg 

-»    3.3% 

+   3.2% 

+   3.1% 

+    3% 

+   2.9% 

+   2.8% 

9904.20.10 

50.4% 

49.1% 

47.8% 

46.5% 

45.2% 

43.9% 

9904.21.09 

11.7CAg 

11.4CAg 

ll.lCAg 

lO.SCAg 

lO.SCAg 

10.2CAg 

+  2.4% 

+  2.4% 

+   2.3% 

+   2.3% 

+   2.2% 

+   2.1% 

9904.21.18 

19. 2C/ 

18.  7C/ 

18. 2C/ 

17. 7C/ 

17. 2C/ 

16. 7C/ 

liter  + 

liter  + 

liter  + 

liter  + 

liter  + 

liter  + 

6.5% 

6.3% 

6.2% 

6% 

5.8% 

5.7% 

9904.23.09 

30.7CAg 

30CAg  + 

29.2CAg 

28.4CAg 

27.6CAg 

26.8CAg 

+   2.4% 

2.4% 

+   2.3% 

+   2.3% 

+   2.2% 

+  2.1% 

9904.52.09 

12CAg 

11.7CAg 

11.4CAg 

ll.lCAg 

10.8CAg 

10.5CAg 

9904.52.16 

12CAg 

11.7CAg 

11.4CAg 

ll.lCAg 

10.8CAg 

lO.SCAg 

9904.52.23 

12CAg 

11.7CAg 

11.4CAg 

11.  ICAg 

10.8CAg 

lO.SCAg 

9904.52.34 

12CAg 

11.7CAg 

11.4CAg 

ll.lCAg 

lo.ecAg 

lO.SCAg 

9904.52.43 

3CAg 

2.9CAg 

2.8CAg 

2.8CAg 

2.7CAg 

2.6CAg 

9904.52.50 

12CAg 

11.7CAg 

• 

11.4CAg 

ll.lCAg 

10.8CAg 

lO.SCAg 

1658 


federal  Register  /  Vol.  60,  No.  2  /  Wednesday.  January  4,  1995  /  Presidential  Documents 


Section 


(6).   Fcr 

subcoluiyn 

insert 

first 

for  eacl 

Duty  1 

insertec 


H 
Subhe 


Annex  (con.) 
-646- 


£.   (continued) 


each  of  the  following  subheadings,  the  Rates  of  Duty  1-General 
is  modified  (i)  by  deleting  the  rate  of  duty  in  such  subcolumn  and 
on  January  1,  the  rate  of  duty  specified  for  such  subheading  in  the 
..  column  in  the  table  below  in  lieu  thereof,  and  (ii)  on  January  1 
of  the  subsequent  dated  columns  the  rates  of  duty  in  the  Rates  of 
(general  subcolumn  are  deleted  and  the  following  rates  of  duty  are 
in  such  subheadings  in  lieu  thereof  on  the  date  specified. 


:irig 
d^  ted. 


S 

idings 


8401.10.00 
8401.30.00 
8401.40.00 
8402.11.00 
8402.12.00 

8402.19.00 
8402.20.00 
8402.^0.00 
8404.10.00 
8404.^0.00 

8404.90.00 
8406.11.10 
8406.19.10 
8406. < 0.20 
8406. « 0.30 


8406.9 

8406. 

8406. 

8406. 

8406. 


«0 


90 
90 
90 
90 


8406. 

8410. 

8410 

8410. 

8410 

8411 

8411 

8411. 

8411 

8411 


8411.21.80 


90 
11 
12 
13 
90 


11 
11 
12 
12 

21 


.40 
.45 
.50 
.60 
.70 

.75 
.00 
.00 
.00 
.00 

.40 
.80 
.40 
.80 
.40 


1996 


5.9% 
5.9% 
5.9% 
6.2% 

6.1% 

6.2% 
5.9% 
6.1% 
6.3% 
6.7% 

6.3% 
7.3% 
7.3% 
7.3% 
7.3% 

7.3% 
7.3% 
3.6% 
3.6% 
3.6% 

3.6% 
6.8% 
6.8% 
6.8% 
6.8% 

4% 
4% 
4% 
4% 
4% 

4% 


1997 


5. 

2% 

5. 

2%* 

5. 

2% 

6« 

5. 

6% 

6% 

5. 

2% 

5. 

6% 

5. 

6% 

6. 

4% 

5. 

6t 

7. 

2% 

7. 

2% 

7. 

2% 

7. 

2% 

7. 

2% 

7. 

2% 

2. 

7% 

2. 

7% 

2. 

7% 

2. 

7% 

6% 

6% 

6% 

6% 

3% 

3% 

3% 

3% 

3% 

3% 


1998 


4.6% 
4.6% 
4.6% 
5.7% 
5.2% 

5.7% 
4.6% 
5.2% 
4.9% 
6.2% 

4.9% 

7% 

7% 

7% 

7% 

7% 

7% 

1.8% 

1.8% 

1.8% 

1.8% 
5.3% 
5.3% 
5.3% 
5.3% 

2% 
2% 
2% 
2% 
2% 

2% 


1999 


3.9% 
3.9% 
3.9% 
5.5% 
4.7% 

5.5% 
3.9% 
4.7% 
4.2% 
5.9% 

4.2% 
6.9% 
6.9% 
6.9% 
6.9% 

6.9% 
6.9% 
0.9% 
0.9% 
0.9% 

0.9% 
4.5% 
4.5% 
4.5% 
4-.  5% 

1% 
1% 
1% 
1% 

;l% 
1% 


2000 


3.3% 
3.3% 
3.3% 
5.2% 
4.3% 

5.2% 
3.3% 
4.3% 
3.5% 
5.6% 

3.5% 
6.7% 
6.7% 
6.7% 
6.7% 

6.7% 
6.7% 
Free 
Free 
Free 

Free 
3.8% 
3.8% 
3.8% 
3.8% 

Free 
Free 
Free 
Free 
Free 

Free 
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Section  D.   (continued) 

(6).   (con.): 


HTS 

Subheadings 

1996 

1997 

1998 

1999 

2000 

8411.22.40 

4% 

3% 

2% 

1% 

Free 

8411.22.80 

4% 

3% 

2% 

1% 

Free 

8411.81.40 

^n 

3% 

2% 

1% 

Free 

8411.81.80 

4.5% 

4% 

3.5% 

3% 

2.5% 

8411.82.40 

4% 

3% 

2% 

1% 

Free 

8411.82.80 

4.5% 

4% 

3.5% 

3% 

2.5% 

8412.10.00 

4% 

3% 

2% 

1% 

Free 

8504.21.00 

1.9% 

1.4% 

1% 

0.5% 

Free 

8504.22.00 

1.9% 

1.4% 

1% 

0.5% 

Free 

8504.23.00 

2.2% 

2.1% 

1.9% 

1.8% 

1.6% 

8504.90.60 

2.9% 

2.8% 

2.6% 

2.5% 

2.4% 

8504.90.90 

2.9% 

2.8% 

2.6% 

2.5% 

2.4% 

8535.10.00 

4.8% 

4.3% 

3.7% 

3.2% 

2.7% 

8535.21.00 

4.8% 

4.3% 

3.7% 

3.2% 

2.7% 

8535.29.00 

4.6% 

4% 

3.3% 

2.7% 

2% 

8535.30.00 

4.8% 

4.3% 

3.7% 

3.2% 

2.7% 

8535.40.00 

4.8% 

4.3% 

3.7% 

3.2% 

2.7% 

8535.90.40 

4.8% 

4.3% 

3.7% 

3.2% 

2.7% 

8535.90.80 

4.8% 

4.3% 

3.7% 

3.2% 

2.7% 

(7).   For  each  of  the  following  subheadings,  the  Rates  of  Duty  1-General 
subcolumn  is  modified  (i)  by  deleting  the  rate  of  duty  in  such  subcolumn  and 
inserting  the  rate  of  duty  specified  for  such  subheading  in  the  first  column 
in  the  table  below  in  lieu  thereof,  and  (ii)  for  each  of  the  subsequent 
columns  the  rates  of  duty  in  the  Rates  of  Duty  1-General  subcolumn  are  deleted 
and  the  following  rates  of  duty  are  inserted  in  such  subheadings  in  lieu 
thereof  on  the  dates  announced  for  each  column  in  this  table  by  the  United 
States  Trade  Representative  in  the  Federal  Register .  at  any  time  after  the 
United  States  Trade  Representative  has  determined  that  other  major  countries 
provide  adequate  entity  coverage  under  the  Agreement  on  Government 
Procurement,  entered  into  on  April  15,  1994,  or  under  another  binding 
international  agreement . 


HTS 
Subheadings 

Stage  1 

Stage  2 

Stage  3 

Stage  4 

Stage  5 

8517.10.00 
8517.20.00 
8517.30.20 

7.6% 
4.2% 
7.6% 

6.8% 
3.7% 
6.8% 

5.9% 
3.3% 
5.9% 

5.1% 
2.8% 
5.1% 

4.2% 
2.3% 
4.2% 

y 
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Section  p.       (continued) 


(7).      (c 


on. )  : 


HTS 
Subheadings 


8517. 

8517 

8517. 

8517. 

8517. 

8517. 
8517. 
8517. 
8517. 
8517. 

8517. 
8517, 
8517. 
8517. 
8517. 

8517. 
8517. 
8517. 
8517. 
8517. 

8517. 
8517. 
8517. 
8518. 
8518. 

8518. 


30 
30 
^0 
il 
f  2 


.25 
.30 
.50 
.00 
.40 


10.38 
(0.44 
10.48 
)0.52 
>0.56 

)0.58 
)0.64 
JO. 66 
30.10 
iO.lO 

30.10 


Stage  1 


7.6% 
7.6% 
6.8% 
7.6% 
4.2% 


2.80 

4.2% 

0.04 

4.2% 

0.08 

4.2% 

0.12 

7.6% 

0.16 

4.2% 

0.24 

7.6% 

0.26 

4.2% 

0.32 

7.6% 

0.34 

4.2% 

0.36 

7.6% 

7.6% 
4.2% 
7.6% 
7.6% 
4.2% 

7.6% 
7.6% 
4.2% 
7.7% 
7.7% 

7.7% 


Annex  (con.) 
-648- 


6. 

8% 

6. 

8% 

5. 

1% 

6. 

8% 

3. 

7% 

3. 

7% 

3. 

7% 

3. 

7% 

6. 

8% 

3 

7% 

6 

8% 

3 

7% 

6 

8% 

3 

7% 

6 

.8% 

6 

.8% 

3 

.7% 

6 

.8% 

6 

.8% 

3 

.7% 

6 

.8% 

6 

.8% 

3 

.7% 

6 

.8% 

6 

.8% 

6.8% 


Stage  2 


Stage  3 


5.9% 
5.9% 
3.4% 
5.9% 
3.3% 


3. 

3% 

3. 

3% 

3. 

3% 

5. 

9% 

3. 

3% 

5. 

9% 

3 

3% 

5 

9% 

3 

3% 

5 

9% 

5 

9% 

3 

3% 

5 

.9% 

5 

.9% 

3 

.3% 

5 

.9% 

5 

.9% 

3 

.3% 

6% 

6% 

6% 


Stage  4 


5.1% 
5.1% 
1.7% 
5.1% 
2.8% 


2. 

8% 

2. 

8% 

2. 

8% 

5. 

1% 

2. 

8% 

5. 

1% 

2 

8% 

5 

1%- 

2 

8% 

5 

1% 

5 

1% 

2 

8% 

5 

.1% 

5 

.1% 

2 

.8% 

5 

.1% 

5 

.1% 

2 

.8% 

5 

.1% 

5 

.1% 

5.1% 


Stage  5 


4.2% 

4.2% 

Free 

4.2% 

2.3% 

2.3% 

2.3% 

2.3% 

4.2% 

2.3% 

4.2% 

2.3% 

4.2% 

2.3% 

4.2% 

4.2% 

2.3% 

4.2% 

4.2% 

2.3% 

4.2% 

4.2% 

2.3% 

4.3% 

4.3% 

4.3% 
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Section_E.   Modifications  of  the  Rates  of  Duty  1-Special  subcolumn  effective 
on  January  1,  1995. 

(1)   For  the  following  subheadings,  in  the  Rates  of  Duty  1-Special  subcolumn. 
insert  in  the  parentheses  following  the  "Free"  rate  of  duty  the  symbol  "L"  in 
alphabetical  order. 


2707.99.40 

2908.20.60 

2921.49.50 

2922.22.50 

2927 

00 

50 

2904.10.10 

2914.70.10 

2921.51.10 

2922.29.10 

2934 

20 

JO 

2904.10.37 

2917.11.00 

2921.51.30 

2922.29.15 

2934 

20 

4U 

2904.20.15 

2917.20.00 

2921.51.50 

2922.29.20 

2934 

90 

06 

2904.90.47 

2918.19.20 

2921.59.40 

2922.50.4a 

2935 

00 

10 

2907.30.00 

2918.19.30 

2922.19.95 

2924.21.20 

3402 

90 

50 

2908.20.04 

2921.42.21 

2922.21.10 

2924.21.45 

2908.20.15 

2921.45.10 

2922.21.50 

2926.90.44 

2908.20.20 

2921.45.20 

2922.22.10 

2927.00.40 

(2).  For  the  following  provisions,  in  the  Rates  of  Duty  1-Special  subcolumn, 
insert  in  the  parentheses  following  the  "Free"  rate  of  duty  the  symbol  "K"  in 
alphabetical  order 


2526.20.00 

2908.20.20 

2915.40.20 

2918.23.30 

2922.49.40 

2841.10.00 

2908.20.60 

2915.40.30 

2918.23.50 

2922.50.10 

2842.10.00 

2908.90.08 

2915.40.50 

2918.30.30 

2922.50.17 

2842.90.00 

2909.19.10 

2915.50.20 

2918.90.05 

2922.50.19 

2843.30.00 

2^909.20.00 

2915.90.10 

2918.90.30 

2922.50.25 

2843.90.00 

2909.30.40 

.,,2915.90.14 

2918.90.50 

2922.50.40 

2902.19.00 

2909.49.10 

2915.90.18 

2919.00.30 

2922.50.30 

2902.90.90 

2909.49.15 

2915.90.20 

2919.00.50 

2923.10.00 

2903.22.00' 

2909.49.20 

2915  90.50 

2920.10.50 

2923.90.00 

2903.30.20 

2909.50.20 

2916.19.30 

2920.90.20 

2924.10.10 

2903.51.00 

2909.50.40 

2916.19.30 

2920.90.30 

2924.21.20 

2903.59.15 

2909.50.45 

2916.31.30 

2921.12.00 

2924.21.45 

2903.59.20 

2909.50.50 

2916.31.50 

2921.19.10 

2924.21.50 

2903.62.00 

2910.90.10 

2917.13.00 

2921.29.00 

2925.20.10 

2903.69.20 

2910.90.20 

2917.19.20 

2921.30.50 

2925.20.20 

2904.10.32 

2910  90.50 

2917  19.23 

2921.49.45 

2926.90.14 

2904.90.15 

2912.19.50 

2917  19.27 

2921.49.50 

2926.90.44 

2904.90.40 

2914.19.00 

2917  19.40 

2921.59.40 

2927.00.40 

2905.19.00 

2914.29.50 

2917.20.00 

2922.11  00 

2927.00.50 

2905.22.20 

2914.49.40 

2917  34.00 

2922.12.00 

2928.00.30 

2905.29.00 

2914.50.50 

2918  11.50 

2922.19.95 

2928.00.50 

2905.49.50 

2914.69.20 

2918  16.50 

2922.29.10 

2930.10.00 

2905.50.10 

2914  70.10 

2918.17.30 

2922.29.27 

2930.20.20 

2906.21.00 

2915.39.30 

2918.19.20 

2922.30.25 

2930.90.43 

2907.19.10 

2915.39.35 

2918.19.30 

2922.30.50 

2931.00.22 

2907.19.20 

2915.39.40  - 

2918.19.60 

2922.41.00 

2931.00.30 

2907.19.40 

2915.39.45 

2918.19.90 

2922.42.30 

2932.19.10 

2908.10.10 

2915.39.47 

2918.21.10 

2922.49.10 

2932.19.50 

2908.10.35 

2915.40.10 

2918.22.50 

2922.49.30 

2932.21.00 
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Section  I 

(continued) 

(2).   (cc 

n.): 

2932.29.2 

0       2933.59.45 

2934.10.20 

3808.40.50 

3907.30.00 

2933.19.^1 

5       2933.59.59 

2934.20.40 

3823.90.22 

3907.60.00 

2932.29.3 

0       2933.59.70 

2934.30.50 

3823.90.25 

3907.99.00 

2932.29.^ 

5       2933.59.80 

2934.90.44 

-  3823.90.40 

3908.10.00 

2932.29.5 

0       2933.90.26 

2934.90.47 

3823.90.45 

3909.10.00 

2933. 11. C 

0       2933.90.46 

2938.10.00 

3823.90.46 

3909.40.00 

2933.19.3 

5       2933.90.53 

2938.90.00 

3823.90.47 

3910.00.00 

2933. 21. C 

0       2933.90.55 

2942.00.50 

3901.90.50 

3912.20.00 

2933.29.2 

0      2933.90.61 

3204.19.35 

3902.90.00 

3912.39.00 

2933.29.^ 

5       2933.90.65 

3204.90.00 

3904.61.00 

3912.90.00 

2933.39.3 

0       2933.90.70 

3402.13.10 

3905.90.10 

3913.90.20 

2933.40.2 

0       2933.90.75 

3402.13.20 

3906.90.50 

3913.90.50 

2933.40.7 

0       2933.90.90 

3402.13.50 

3907.10.00 

2933.59.3 

6       2934.10.10 

3808.40.10 

3907.20.00 

(3).   For 

subheading  0401.20. 

40,  in  the  Rates 

of 

Duty  1- Special 

subcolumn, 

delete  fr 

om  the  parentheses  following  the  "Free" 

rate  of  duty  th 

e  symbols  "E." 

and  "J,". 

(4).   For 

subheadings  5101.21 

.70  and  5101.30. 

70. 

in  the  Rates  of 

Duty 

1-Special 

subcolumn,  insert  in  the  parentheses  following  the  "Fr 

ee"  rate  of 

duty  the 

symbol  "IL,"  in  alphabetical  order. 

(5).   For 

subheading  5101.29. 

70,  in  the  Rates 

of 

Duty  1-Special 

subcolumn, 

insert  a 

"Free"  rate  of  duty 

followed  by  the  . 

syml 

lol  "IL"  in  parentheses. 

(6).   For 

the  following  subheadings,  the  Rate; 

;  of 

Duty  1- Special 

subcolumn  is 

modified 

jy  deleting  the  rate 

preceding  the  symbc 

»1  "CA"  and  inserting  the  rate 

set  out  o 

jposite  such  subhead 

ing  below  in  lieu  th 

ereof : 

2401.20.30    14.4C/kg 

3307.10.20    1 

4% 

3307.49.00    1 

8% 

3916.90.10    2% 

3920.51.50    2 

4% 

3926.90.65    1 

2% 

5101.21.70    2 

3C/kg  +1.8% 

5101.29.70    2 

3C/kg  +1.8% 

5101.30.70    2 

3C/kg  +1.8% 

8508.90.40    0 

6% 

8508.90.80    0 
9007.19.40    1 

6% 
1% 

9007.19.80    1 

1% 

- 

■ 
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Scction  E.   (continued) 


(7).   For  the  following  subheadings,  the  Rates  of  Duty  1-Special  subcolumn  is 
modified  for  the  following  subheadings,  by  deleting  the  rate  preceding  the 
symbol  "MX"  and  inserting  the  rate  set  out  opposite  such  subheading  below  in 
lieu  thereof: 


2401 

20 

30 

38.4C/kg 

2805 

30 

00 

3% 

2916 

15 

10 

7% 

3506 

10 

10 

5.8% 

3926 

90 

65 

3.3% 

5101 

29 

70 

4.6C/kg 

9906 

07 

04 

4.5C/kg 

9906 

07 

.09 

3.2C/kg 

9906 

07 

12 

3.8C/kg 

9906 

07 

36 

3.2C/kg 

9906 

.07 

48 

2.2C/kg 

9906 

08 

11 

19.5% 

+  3.7% 


Section  F.   Continuation  and  modification  of  previously  proclaimed  staged 
reductions  of  the  rates  of  duty  in  the  Rates  of  Duty  1-Special  subcolumn  on 
certain  goods  of  Canada  under  terms  of  general  note  12  to  the  HTS . 

Effective  with  respect  to  goods  of  Canada,  under  the  terms  of  general  note  12 
to  the  HTS.  entered,  or  withdrawn  from  warehouse  for  consumption,  the  Rates  of 
Duty  1-Special  subcolumn  is  modified  on  or  after  the  dates  as  specified  in 
this  section. 

(1).   On  or  after  January  1  of  each  of  the  years  listed  below,  for  each  of  the 
following  subheadings,  the  Rates  of  Duty  1-Special  subcolunm  is  modified  (i) 
by  deleting  the  rate  of  duty  preceding  the  symbol  "CA"  in  parentheses  and 
inserting  the  rate  of  duty  specified  for  such  subheading  in  the  first  dated 
column  in  the  table  below  in  lieu  thereof,  and  (ii)  for  each  of  the  subsequent 
dated  columns  the  rates  of  duty  that  are  followed  by  the  symbol  "CA"  in 
parentheses  are  deleted  and  the  following  rates  of  duty  are  inserted  in  such 
subheadings  in  lieu  thereof  on  the  date  specified. 


HTS 

Subheading 

1996 

0401.30.02 

0.6C/liter 

0401.30.05 

0.6C/liter 

0401.30.42 

2.4C/kg 

0401.30.50 

2-4C/kg 

0402.10.05 

0.6C/kg 

0.3C/litcr 

0.3C/litcr 

1.2C/kg 

1.2C/kg 

0.3C/kg 


Free 
Free 
Free 
Free 
Free 
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Section 


F.       (continued) 


(1).       (con.) 


HTS 
Subhsi 


ading 


0402. 
0402. 
0402. 
0402. 
0402. 

0402. 
0402. 
'0402. 
0402. 
0402. 

0402. 
0402. 
0402. 
0402. 
0402. 

0402. 
0402. 
0402. 
0402. 
0403. 

0403. 

0403. 

0403 

0403. 

0403. 


0403. 
0403. 
0403. 
0403. 
0403. 

0403 

0403. 

0403 

0403 

0403. 

0404. 
0404 
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10.10 
21.02 
21.05 
21.27 
21.30 

21.73 

21.75 

9.05 

9.10 

1.03 

n.OG 
'>1.10 

1.30 
f9.03 

9.06 

9.10 
$9.30 
68 
9.70 
0.05 


!'9 


0.10 
0.90 
02 
.04 
0.37 


.?0. 
?0 


SO 
50 
SO 
90 
50 


90 
90 
90 
90 
90 


10. 
10. 


41 
.47 
.51 
.57 
.61 

.72 
.74 
.85 
.87 
.90 

08 
11 


1996 


0 
0 
0 

1 
1 

.6C/kg 
.6C/kg 
.6C/kg 
-3C/kg 
.  3C/kg 

2 
2 
3 
3 
0 

.7C/kg 
.7C/kg 

5% 

5% 

4C/kg 

0 
0 
0 
0 
0 

6C/kg 
^C/kg 
6C/kg 
7C/kg 
6C/kg 

0. 
0. 
3. 
3. 
4? 

7C/kg 
6C/kg 
5% 
5% 

4« 
4% 
0. 
0. 
0. 

6C/iiter 
6C/liter 
6C/kg 

0. 

1. 
1. 
2. 
2. 

6C/kg 
3C/kg 
3C/kg 

7CAg 
7C/kg 

2. 
2. 
4% 
4% 
4% 

^C/kg 

2% 
2% 

1997 


0 
0 
0 
0 
0 

•3C/kg 
.3C/kg 
■3C/kg 
.6C/kg 
.6C/kg 

1 
1 
1 

3C/kg 
3C/kg 
7% 

1 

7% 

0 

2C/kg 

0 
0 
0 
0 

b 

3C/kg 
2C/kg 
3C/kg 
3C/kg 
3C/kg 

0. 
0. 

1. 

3C/kg 
3C/kg 
7% 

1. 

7% 

2? 

2? 

2% 

0. 

3C/liter 

0. 
0. 

3C/liter 
3C/kg 

0. 
0. 
0. 

1. 
1. 

3C/kg 
6C/kg 
6C/kg 
3C/k6 
3C/kg 

1. 
1. 

2% 

2C/kg 
2C/kg 

2% 

2% 

1* 

1% 


1998 


Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
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■Sftction  F.   (continued) 
(I).   (con.) 


HTS 
Subheading 


0404.10.48 
0404.10.50 
0404.90.28 
0404.90.30 
0404.90.70 

0405.00.05 
0405.00.20 
0405.00.55 
0405.00.60 
0406.10.02 

0406.10.04 
0406.10.12 
0406.10.14 
0406.10.24 
0406.10.34 

0406.10.44 
0406.10.54 
0406.10.64 
0406.10.74 
0406.10.84 


1995 


0406.10.95 

2% 

0406.20.22 

4% 

0406.20.24 

4% 

0406.20.29 

3.2% 

0406.20.31 

3.2% 

0406.20.34 

4% 

0406.20.36 

4?; 

0406.20.43 

3% 

0406.20.44 

3% 

0406.20.49 

3% 

0406.20.51 

3% 

0406.20.54 

3% 

0406.20.56 

2% 

0406.20.57 

2% 

0406.20.61 

2% 

0406.20.65 

2% 

0406.20.69 

2% 

0.6C/kg 

0.6C/kg 

2% 

2% 

2% 

2.4C/kg 

2.4C/kg 

2% 

2% 

2% 

2% 
2% 
2% 
2% 

2% 

2% 
2% 
2% 
2% 
2% 


1997 


0.3C/kg 

Q.3C/kg 

1% 

1% 

1% 

1.2C/kg 

1.2C/kg 

1% 

1% 

U 

1% 
1% 
1% 
1% 
1% 

1% 
1% 
1% 
1% 
1% 

1% 

2% 

2% 

1.6% 

1.6% 

2% 

2% 

1.5% 

1.5% 

1.5% 

1.5% 

1.5% 

1% 

1% 

1% 

1% 
1% 


1998 


Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 

Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
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Section  F 


(1).      (con.) 


HTS 
Subheadikig 


0406 . : 
0406. 
0406. 
0406. 
0406 . : 

0406. 
0406 . 
0406. 
0406. 
0406. 

0406. 

0406. 

0406 

0406. 

0406. 

0406 

0406. 

0406. 

0406. 

0406. 

0406 

0406 

0406. 

0406. 

0406. 

0406. 

0406 

0406. 

0406. 

0406.' 

0406 

0406. 

0406. 

0406 

0406 

0406 
0406 


(continued) 


2D 
20 
20 
20 
20 

20 
30 
30 
30 
30 

30. 
30, 

30 
30, 

30, 

30 
30 
30 
30 
30 


30 
30 
30 
30 
30 


30 
30 
40 
40 
40 


40 
90 
90 
90 
90 


90 
90 


.73 
.77 
.81 
.85 
.89 

.95 
.12 
.14 
.22 
.24 

32 
34 
42 
44 
49 

.51 
.56 
.57 
.61 
.65 

.69 
.73 
.77 
.81 
.85 

.89 
.95 
.51 
.52 
.54 

.58 
.06 
.08 
.14 
.16 

.28 
.31 


2% 
2% 
2% 
2% 
2% 

2% 

4% 

4% 

3.2% 

3.2% 

4% 
4% 
3% 
3% 
1.2% 

1.2% 

2% 

2% 

2% 

2% 

2% 
2% 
2% 
2% 
2% 

2% 
2% 
3% 
4% 
3% 

4% 

2.4% 

2.4% 

3% 

3% 

5% 
5% 


Annex  (con.) 
-654- 


1996 


1997 

1998 

1% 

Free 

1% 

Free 

1% 

Free 

1% 

Free 

1% 

Free 

1% 

Free 

2% 

Free 

2% 

Free 

1.6% 

Free 

1.6% 

Free 

2% 

Free 

2% 

Free 

1.5% 

Free 

1.5% 

Free 

0.6% 

Free 

0.6% 

Free 

1% 

Free 

1% 

Free 

1% 

Free 

1% 

Free 

1% 

Free 

1% 

Free 

1% 

Free 

1% 

Free 

1% 

Free 

1% 

Free 

1% 

Free 

1.5% 

Free 

2% 

Free 

1.5% 

Free 

2% 

Free 

1.2% 

Free 

1.2% 

Free 

1.5% 

Free 

1.5% 

Free 

2.5% 

Free 

2.5% 

Free 

Annex  (con. ) 
-655- 


Section  F.   (continued) 
(1).   (con.) 


HTS 

Subheading 

1996 

1997 

1998 

0406.90.33 

5% 

2.5% 

Frss 

0406.90.34 

3.8% 

1.9* 

Free 

0406.90.36 

3.8% 

1.9% 

Free 

0406.90.38 

3.8% 

1.9% 

Free 

0406.90.39 

3% 

1.5% 

Free 

0406.90.41 

3% 

1.5% 

Free 

0406.90.43 

3% 

1.5% 

Free 

0406.90.44 

1.2% 

0.6% 

Free 

0406.90.46 

1.2% 

0.6% 

Free 

0406.90.49 

1.2% 

0.6% 

Free 

0406.90.51 

4% 

2% 

Free 

0406.90.52 

4% 

2% 

Free 

0406.90.61 

1.5% 

0.7% 

Free 

0406.90.63 

2% 

1% 

Free 

0406.90.66 

1.5% 

0.7% 

Free 

0405.90.72 

2% 

* 
1% 

Free 

0406.90.76 

2% 

1% 

Free 

0406.90.82 

2% 

1% 

Free 

0406.90.86 

2% 

1% 

Free 

0406.90.90 

2% 

1% 

Free 

0406.90.93 

2% 

1% 

Free 

0406.90.95 

2% 

1% 

Free 

0406.90.99 

2% 

1% 

Free 

0709.60.20 

l.lC/kg 

0.5c/kg 

Free 

0709.60.40 

1-lC/kg 

0.5C/kg 

Free 

0709.90.14 

5% 

2.5% 

Free 

0709.90.45 

5% 

2.5% 

Free 

0709.90.90 

5% 

2.5% 

Free 

0711.20.18 

0.7C/kg  on  drained 

0.3C/kg  on  drained 

Free 

weight 

ve  i  gh  t 

0711.20.28 

1.4C/kg  on  drained 

0.7C/kg  on  drained 

Free 

weight 

weight 

0711.20.38 

1.4C/kg  on  drained 

•0.7C/kg  on  drained 

Free 

weight 

weight 

0904.20.76 

2 . 2C/kg 

l.lC/kg 

Free 

1517.90.45 

2.2C/kg 

i.ic/kg 

Free 

1517.90.50 

2.2C/kg 

l.lC/kg 

Free 

1517.90.90 

2.2C/kg 

l.lC/kg 

Free 
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Secrinrj 

P.       (continued) 
Dn.) 

(1).   (c 

HTS 

Subhead 

Lng 

1996 

1997 

1998 

160A. 

n.9o 

1.2% 

0.6% 

Free 

1701. 

L1.05 

0.?991C/kg  less 
0.004133C/hg  for 
each  degree  under 
100  degrees  (and 
fractions  of  a 

0.14G0C/kg  less 

0.002066CAg  for 
eacl;  degree  under 
ICO  degrees  (and 
fractions  of  a 

Free 

« 

degree  in 

proportion) 

but  not  less  than 

0.188770C/kg 

degree  in 

proportion) 

but  not  less  than 

0.094385C/kg 

1701. 

1.10 

0.2991C/kg  less 
0.004133C/kg  for 
each  degree  under 

0.1A60C/kg  less 
0.002066C/kg  for 
each  degree  under 

Free 

100  degrees  (and 

fractions  of  a 

degree  in 

proportion) 

but  not  less  than 

0.188770C/kg 

100  degrees  (and 

fractions  of  a 

degree  in 

proportion) 

but  not  less  than 

0.094385CAg 

1701. 

1.20 

0.299lC/kg  less 
0.00A133C/kg  for 
each  degree  under 
100  degrees  (and 
fractions  of  a 
degree  in 
proportion) 
but  not  less  than 
0.188770C/kg 

0.1A60CAg  less 
0.002066CAg  for 
each  degree  under 
100  degrees  (and 
fractions  of  a 
degree  in 
proportion) 
but  rot  less  than 
0.094385CAg 

Free 

1701. 

2.05 

0.299lC/kg  less 
0.004133C/kg  for 
each  degree  under 
100  degrees  (and 
fractions  of  a 
degree  in 

0.1460C/kg  less 
0.002066C/kg  for 
each  degree  under 
100  degrees  (and 
fractions  of  a 
degree  in 

Free 

proportion) 

proportion) 

but  not  less  than 

but  not  less  than 

0.188770C/kg 

0.09A385C/kg 

Federal  Register  /  Vol.  60,  No.  2  /  Wednesday.  January  4,  1995  /  Presidential  Documents        1669 


Annex    (con   ) 
-657- 


Section  F.   (continued) 
(1).   (con.) 


HTS 
Subheading 


1701.12.10 


1701.91.05 


1701.91.10 


1701.91.42 
1701.91.52 

1701.91.54 
1701.91.80 
1701.99.05 


1996 


0.299lC/kg  less 
0.004133C/kg  for 
each  degree  under 
100  degrees  (and 
fractions  of  a 
degree  in 
proportion) 
but  not  less  than 

0.188770CAg 

0.299lC/kg  less 
0.004133C/kg  for 
each  degree  under 
100  degrees  (and 
fractions  of  a 
degree  in 
proportion) 
but  not  less  than 
0.188770C/kg 

0.2991C/kg  less 
0.004133C/kg  for 
each  degree  under 
100  degrees  (and 
fractions  of  a 
degree  in 
proportion) 
but  not  less  than 
0.188770C/kg 

1.2% 

1.2% 

1.2% 

1.2% 

0.299lCAg  less 
0.004133CAg  for 
each  degree  under 
100  degrees  (and 
fractions  of  a 
degree  in 
proportion) 
but  not  less  than 
0.188770CAg 


1997 


0.1460CAg  less 
0.002066CAg  for 
each  degree  under 
100  degrees  (and 
fractions  of  a 
degree  in 
proportion) 
but  not  less  than 
0.094385CAg 

0.1460CAg  less 
0.002066CAg  for 
each  degree  under 
100  degrees  (and 
fractions  of  a 
degree  in 
proportion) 
but  not  less  than 
0.094385CAg 

0.1460CAg  less 
0.002066CAg  for 
each  degree  under 
100  degrees  (and 
fractions  of  a 
degree  in 
proportion) 
but  not  less  than 

0.094385CAg 
0.6% 
0.6% 

0.6% 

0.6% 

0.1460CAg  less 
0.002066CAg  for 
each  degree  under 
100  degrees  (and 
fractions  of  a 
degree  in 
proportion) 
but  not  less  than 
0.094385CAg 


1998 


Free 


Free 


Free 


Free 
Free 

Free 
Free 
Free 
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Section 

F.      (conti 

nued) 

(1).       (< 

on. ) 

' 

HTS 

Subh(3a< 

ling 

1996 

1997 

1998 

1701 

99.10 

0,299lC/kg  less 
0.004133CAg  for 
each  degree  under 
100  degrees   (and 
fractions  of  a 
degree   in 
proportion) 
but  not  less   than 
0.188770CAg 

0.1460CAg  less 
0.002066CAg  for 
each  degree  under 
100  degrees    (and 
fractions  of  a 
degree   in 
proportion) 
but  not  less   than 
0.094385CAg 

Free 

1702 

20.22 

1.2% 

0.6% 

Free 

1702 

30.22 

1.2% 

0.6% 

Free 

1702 

40.22 

1.2% 

0.6% 

Free 

1702 

40.40 

1.2% 

0.6% 

Free 

1702, 

60.22 

1.2% 

0.6% 

Free 

1702. 

60.40 

1.2% 

0.6% 

Free 

1702. 

90.05 

0.299lCAg  of  total 
sugars 

0.1460<:Ag  of  total 
sugars 

Free 

1702. 

90.10 

0.299lCAg  of  total 
sugars 

0.1460CAg  of  total 
sugars 

Free 

1702. 

90.52 

1.2% 

0.6% 

Free 

1702. 

90.90 

1.2% 

0.6% 

Free 

1704. 

90.52 

2.4% 

1.2% 

Free 

1704. 

90.54 

2.4% 

1.2% 

Free 

1704. 

90.74 

2.4% 

1.2% 

Free 

1704. 

90.90 

2.4% 

1.2% 

Free 

ir  )6. 

10.22 

2% 

1% 

Free 

1806. 

10.34 

2% 

1% 

Free 

1806. 

10.43 

2% 

1% 

Free 

1806. 

10.65 

2% 

1% 

Free 

1806. 

20.22 

1% 

0.5% 

Free 

1806. 

20.24 

1% 

0.5% 

Free 

1806. 

20.34 

1% 

0.5% 

Free 

1805. 

20.50 

1% 

0.5% 

Free 

1806. 

20.67 

2% 

1% 

Free 

1806. 

20.75 

2% 

1% 

Free 

1806. 

20.78 

2% 

1% 

Free 

1806. 

20.79 

2% 

1% 

Free 

1806. 

20.81 

2% 

1% 

Free 

1806. 

20.85 

2% 

1% 

Free 
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Section  F.   (continued) 
(1).   (con.) 


HTS 
Subheading 


1806.20.95 
1806.20.99 
1806.32.01 
1806.32.04 
1806.32.14 

1806.32.30 
1806.32.55 
1806.32.60 
1806.32.90 
1806.90.01 


2% 
2% 
1% 
1% 
1% 

1% 

1.4% 

1.4% 

1.4% 

1,4% 


1806.90.05 

1.4% 

1806.90.15 

1.4% 

1806.90.25 

1.4% 

1806.90.55 

1.4% 

1806.90.90 

1.4% 

1901.10.05 

3.5% 

1901.10.15 

3.5% 

1901.10.35 

3.5% 

1901.10.45 

3.5% 

1901.10.55 

3.5% 

1901.10.60 

3.5% 

1901.10.80 

3.5% 

1901.10.95 

3.5% 

1901.20.02 

2% 

1901.20.05 

2% 

1901.20.30 

2% 

1901.20.40 

2% 

1901.20.42 

2% 

1901.20.45 

2% 

1901.20.65 

2% 

1901.20.80 

2% 

1901.90.32 

3.5% 

1901.90.33 

2% 

1901.90.34 

2% 

1901.90.38 

2% 

1901.90.42 

2% 

1901.90.44 

2% 

Annex  (con. ) 
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1996 


1% 

1% 

0.5% 

0.5% 

0.5% 

0.5% 
0.7% 
0.7% 
0.7% 
0.7% 

0.7% 
0.7% 
0.7% 
0.7% 
0.7% 

1.7% 
1.7% 
1.7% 
1.7% 
1.7% 

1.7% 

1.7% 

1.7% 

1% 

1% 

1% 
1% 
1% 
1% 
1% 

1% 

1.7% 

1% 

1% 

1% 

1% 
1% 


1997 


1998 


Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
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Section 

F.   (continued) 
on. ) 

(1).   (c 

HTS 

Subhfeac 

ing 

1996 

1997 

1998 

1901. 

— 

90. A6 

2% 

1% 

Free 

1901. 

90.48 

2% 

1% 

Free 

1901. 

90.56 

2% 

1% 

Free 

1901. 

90.70 

3.2% 

1.6% 

Free 

1901. 

90.90 

2% 

1% 

Free 

2005. 

20.00 

2% 

1% 

Free 

2005. 

70.02 

IC/kg  on  drained 
weight 

0.5C/kg  on  drained 
weight 

Free 

2005. 

70.04 

1.4C/kg  on  drained 
weight 

0.7C/kg  on  drained 
weight 

Free 

2005. 

70.06 

0.7C/kg  on  drained 
weight 

0.3C/kg  on  drained 
weight 

Free 

2005. 

70.08 

1.4C/kg  on  drained 
weight 

0.7C/kg  on  drained 
weight 

Free 

2005. 

70.12 

1.4C/kg  on  drained 
weight 

0.7C/kg  on  drained 
weight 

Free 

2005. 

70.16 

IC/kg  on  drained 
weight 

0.5C/kg  on  drained 
weight 

Free 

2005. 

70.18 

2.lC/kg  on  drained 
weight 

IC/kg  on  drained 
we  i  gh  t 

Free 

2005. 

70.23 

2. IC/kg  on  drained 
weight 

iC/kg  on  drained 
weight 

Free 

2005. 

70.91 

IC/kg  on  drained 
weight 

0.5C/kg  on  drained 
weight 

Free 

2005. 

70.93 

2.2C/kg  on  drained 
weight 

1. IC/kg  on  drained 
weight 

Free 

2005. 

70.97 

2.2C/kg  on  drained 
weight 

1. IC/kg  on  drained 
weight 

Free 

2005. 

?0.97 

3.5% 

1.7% 

Free 

2008. 

11.02 

1.3C/kg 

0.6C/kg 

Free 

2008. 

LI  05 

1.3C/kg 

0.6C/kg 

Free 

2008. 

11.22 

1.3C/kg 

0.6C/kg 

Free 

2008. 

11.25 

1.3C/kg 

0.6C/kg 

Free 

2008. 

11. A2 

1.3C/kg 

0.6C/kg 

Free 

2008. 

LI. 45 

1.3C/kg 

0.6C/kg 

Free 

2008. 

30.46 

Free 

Free 

Free 

2008. 

30.48 

Free 

Free 

Free 

2101. 

10.32 

2% 

1% 

Free 

2101. 

10.54 

2% 

• 

1% 

Free 

« 

Federal  Register  /  \^ 


lU) 


No.  2  /  \V(,dnosday.  January  4.  1995  /  Presidential  Documents         1G73 


Annex    (con. ) 
-661- 


Section  F.   (continued) 
(1).   (con.) 


HTS 

Subheading 

1996 

1997 

1998 

2101.10.90 

2% 

1% 

Free 

2103.90.72 

1.5% 

1.7% 

Free 

2103.90.74 

1.5% 

1.7% 

Free   * 

2103.90.80 

1.5% 

1.7% 

Free 

2103.90.90 

1.5% 

1.7% 

Free 

2105.00.05 

4% 

2% 

Free 

2105.00.10 

^* 

2% 

Free 

2105.00.25 

4% 

2% 

Free 

2105.00.30 

4% 

2% 

Free 

2105.00.50 

4% 

2% 

Free 

2106.90.03 

0.5C/kg 

0.2C/kg 

Free 

2106.90.06 

0.5C/kg 

0.2C/kg 

Free 

2106.90.22 

3CAg 

1.5C/kg 

Free 

2106.90.24 

3C/kg 

1.5C/kg 

Free 

2106.90.28 

3C/kg 

1 . 5C/kg 

Free 

2106.90.32 

3C/kg 

1.5C/kg 

Free 

2106.90.34 

3C/kg 

1.5C/kg 

Free 

2106.90.38 

3C/kg 

1.5C/kg 

Free 

2106.90.42 

0.2991C/kg  of  total 

0.1460C/kg  of  total 

Free 

sugars 

sugars 

2106.90.44 

0.299lC/kg  of  total 

0.1460C/kg  of  total 

Free 

sugars 

sugars 

2106.90.62 

2% 

1% 

Free 

2106.90.64 

2% 

1% 

Free 

2106.90.78 

2% 

1% 

Free 

2106.90.82 

2%  . 

1% 

Free 

2106.90.83 

2% 

1% 

Free 

2106.90.85 

2% 

1% 

Free 

2106.90.95 

2% 

1% 

Free 

2106.90.99 

2% 

1% 

Free 

2202.90.22 

3.5% 

1.7% 

Free 

2202.90.24 

3.5% 

1.7% 

Free 

2401.10.70 

7.7C/kg 

3.8C/kg 

Free 

2401.10.90 

7.7C/kg 

3.8C/kg 

Free 

2401.20.30 

9.6C/kg 

4.8C/kg 

Free 

2401.20.45 

9.3C/kg 

4.6C/kg 

Free 

2401.20.55 

9 . 3C/kg 

4.6C/kg   '. 

Free 
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Section 

F.       (continued) 

(1).       (c 

on.  ) 

HTS 

Subheac 

ing 

1996 

1997 

1998 

2921. 

19.60 

1.5% 

0.7% 

Free 

2923. 

20.20 

1% 

0.5% 

Free 

2924. 

lo.8(!r 

1.5% 

0.7% 

Free 

3307. 

10.20 

0.9% 

0.4% 

Free 

3307. 

49.00 

1.2% 

0.6% 

Free 

3916. 

90.10 

1.3% 

0.6% 

Free 

3917. 

32.60 

0.6% 

0.3% 

Free 

3920. 

51.50 

1.6% 

0.8% 

Free 

3920. 

59.80 

1.7% 

0.8% 

Free 

3926. 

20.90 

1% 

0.5% 

Free 

3926. 

90.65 

0.8% 

0.4% 

Free 

3926. 

90.98 

1% 

0.5% 

Free 

4011. 

10.10 

0.8% 

0.4% 

Free 

4011. 

10.50 

0.8% 

0.4% 

Free 

4011. 

20.10 

0.8% 

0.4% 

Free 

4011. 

20.50 

0.8% 

0.4% 

Free 

4011. 

99.40 

0.8% 

0.4% 

Free 

4011. 

99.80 

0.8% 

0.4% 

Free 

4012. 

10.40 

0.8% 

0.4% 

Fret 

4012. 

10.80 

0.8% 

0.4% 

Free 

4012. 

90.45 

0.8% 

0.4% 

Free 

4012. 

90.90 

1% 

0.5% 

Free 

4421. 

90.98 

1% 

0.5% 

Free 

5101. 

21.70 

1.5C/kg  -►   1.2% 

0.7C/kg  -^  0.6% 

Free 

5101. 

29,70 

1.5C/kg  -^   1.2% 

0.7C/kg  +0.6% 

Free 

5101. 

30.70 

1.5C/kg  +1.2% 

0.7C/kg  +0.6% 

Free 

5201. 

00.22 

0.8C/kg 

0.4C/kg 

Free 

5201. 

00.24 

0.8C/kg 

0.4C/kg 

Free 

5201. 

00.34 

0.8C/kg 

0.4C/kg 

Free 

5201. 

00.55 

0.3C/kg 

O.lC/kg 

Free 

5201. 

00.60 

0.3C/kg 

O.lC/kg 

Free 

5203. 

00.05 

1% 

0.5% 

Free 

5203. 

00.10 

1% 

0.5% 

Free 

5203. 

00.50 

1% 

0.5% 

Free 

5402. 

ai.90 

2% 

1% 

Free 

5402. 

£.9.90 

2% 

• 
1% 

Free 

5701. 

10.40 

1% 

0.5% 

Free 
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Section  F.   (continued) 


(1).       (con.) 

HTS 

Subheading 

1996 

5701.10.90 

1% 

0.5% 

5804.10.10 

2.4% 

1.2% 

5804.10.90 

2.4% 

1.2% 

5804.29.10 

2% 

1% 

5804.29.90 

2% 

1% 

5806.10.24 

1.9% 

0.9% 

5806.10.28 

1.9% 

0.9% 

5807.10.05 

1.8% 

0.9% 

5807.10.15 

1.8% 

0.9% 

5807.90.05 

1.8% 

0.9% 

5807.90.15 

1.8% 

0.9% 

5808.10.40 

0.7% 

0.3% 

5808.10.50 

0.7% 

0.3% 

5808.10.70 

1.6% 

0.8% 

5808.10.90 

1.6% 

0.8% 

5907.00.15 

3.2% 

1.6% 

5907.00.35 

3.2% 

1.6% 

6001.99.10      . 

1.6% 

0.8% 

6001.99.90 

1.6% 

0.8% 

6002.99.10 

2.8% 

1.4% 

6002.99.90 

2.8% 

1.4% 

6101.90.10 

1.2% 

0.6% 

6101.90.90 

1.2% 

0.6% 

6102.90.10 

1.2% 

0.6% 

6102.90.90 

1.2%    . 

0.6% 

6103.19.60 

1.2% 

0.6% 

6103.19.90 

1.2% 

0.6% 

6103.39.40 

1.2% 

0.6% 

6103.39.80 

1.2% 

0.6% 

6103.49.40 

1.2% 

0.6% 

6103.49.80 

1.2%    ■ 

0.6% 

6104.19.40 

1.2% 

0.6% 

6104.19.80 

1.2% 

0.6% 

6104.49.10 

1.2% 

0.6% 

6104.49.90 

1.2% 

0.6% 

6104.59.40 

1.2% 

C.6% 

G104.59.80 

1.2% 

0.6% 

1997 


1998 


Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Frea 

Free 
Free 
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Section  '. 

[.      (continued) 
)n.) 

(1).      (c 

t 

HTS 

Subhead 

■ng 

1996 

1997 

1998 

6104. 

.9.40 

1.2% 

0.6% 

Free 

6104. 

.9.80 

1.2% 

0.6%    . 

Free 

6105. 

>0.40 

1.2% 

0.6% 

Free 

6105. 

(0.80 

1.2% 

0.6% 

Free 

■ 

6106. 

)0.15 

1.2% 

0.6% 

Free 

■ 

6106. 

10.25 

1.2% 

0.6% 

Free 

6107. 

.9.10 

1.2% 

0.6% 

Free 

6107. 

.9.90 

1.2% 

0.6% 

Free 

6107. 

!9.50 

1.2% 

0.6% 

Free 

6107.: 

t9.90 

1.2% 

0.6% 

Free 

6107. 

19.50 

1% 

0.5% 

Free 

6107. 

19.90 

1% 

0.5% 

Free 

6108. 

.9.10 

1.4% 

0.7% 

Free 

6108. 

.9.90 

1.4% 

0.7% 

Free 

6108. 

i2.10 

3.3% 

1.6% 

Free 

6108. 

!2.90 

3.3% 

1.6% 

Free 

6108. 

•9.10 

2.8% 

1.4% 

Free 

6108. 

19.90 

2.8% 

1.4% 

Free 

6108. 

19.40 

0.8% 

0.4% 

Free 

6108. 

19.80 

0.8% 

0.4% 

Free 

6108. 

•  9.50 

0.8% 

0.4% 

Free 

6108. 

19.90 

0.8% 

0.4% 

Free 

6109. 

10.40 

3.4% 

1.7% 

Free 

6109. 

10.80 

3.4% 

1.7% 

Free 

6110. 

»0.10 

1.2% 

0.6% 

Free 

6110. 

>0.90 

1.2% 

0.6% 

Free 

6111. 

>0.70 

1.2% 

0.6% 

Free 

6111. 

10.90 

1.2% 

0.6% 

Free 

6112. 

9.40 

4.6% 

2.3% 

Free 

611" 

9.80 

4.6% 

2.3% 

Free 

6113.1 

)0.10 

1.5% 

0.7% 

Free 

6113.1 

)0.90 

1.5% 

0.7% 

Free 

6114. 

10.10 

1.2% 

0.-6% 

Free 

6114. 

>0.90 

1.2% 

0.6% 

Free 

6115. 

.9.10 

3.4% 

1.7% 

Free 

6115. 

.9.90 

3.4% 

1.7% 

Free 

6115. 

!0.10 

3.6% 

1.8% 

Free 
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Section  F.   (continued) 
(1).   (con.) 


HTS 

Subheading 

1996 

1997 

1998 

6115.20.90 

3.6% 

1.8% 

Free 

6115.99.40 

2.1% 

1% 

Free 

6115.99.80 

2.1% 

1% 

Frse 

6116.10.44 

3.9% 

1.9% 

Free 

6116.10.48 

3.9% 

1.9% 

Free 

6116.10.55 

2.8% 

1.4% 

Free 

6116.10.65 

2.8% 

1.4% 

Free 

6116.10.75 

2.8% 

1.4% 

Free 

6116.10.95 

2.8% 

1.4% 

Free 

6116.99.75 

0.8% 

0.4% 

Free 

6116.99.95 

0.8% 

0.4% 

Frc2 

6117.20.10 

1.6% 

0.8% 

Free 

6117.20.90 

1.6% 

0.8% 

Free 

6117.80.10 

3.1% 

1.5% 

Free 

6117.80.90 

3.1% 

1.5% 

Free 

6117.90.10 

3.1% 

1.5% 

Free 

6117.90.90 

3    1% 

1.5% 

Free 

6201.19.10 

0.6% 

0.3% 

Free 

6201.19.90 

0.6% 

0.3% 

Free 

6201.99.10 

0.9% 

0.4% 

Free 

6201.99.90 

0.9% 

0.4% 

Free 

6202.19.10 

0.6% 

0.3% 

Free 

62C2.19.90 

0.6% 

0.3% 

Free 

6202.99.10 

0.6% 

0.3% 

Free 

6202.99.90 

0.6% 

0.3% 

Free 

6203.19.50 

1.5% 

0.7% 

Free 

6203.19.90 

1.5% 

o;7% 

Free 

6203.39.50 

1.3% 

0.6% 

Free 

6203.39.90 

1.3% 

0.6% 

Free 

6203.41.05 

1.5% 

0.7%. 

Free 

6203.41.15 

10.5C/kg  +4.2% 

5.2C/kg  +2.1% 

Free 

6203.49.40 

0.6% 

0.3% 

Free 

6203.49.80 

0.6% 

0.3% 

Free 

6204.19.40 

1.3% 

0.6% 

Free 

6204   19.80 

1.3% 

0.6% 

Free 

6204.61.10 

1.5% 

0.7% 

Free 

6204.61.90 

3.4% 

1.7% 

Free 
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6204. 
6204. 

62c:-. 

62f, 
6207 

6207. 

6207 

6207 

6207. 

6207 

6203 

6203. 

6208 

6208. 

6208 

6208. 

6209 

6209 

6210. 

6210. 

6210. 
6210. 
6210. 
6210. 
6210. 


6210 

6210. 

6210 

6210 

6210 

6210. 

6210 

6210. 

6210. 

6210. 

6210, 
6211 
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69.40 
69.60 
90  10 
•,•0.30 
19.10 

19.50 
29.10 
29.90 
99.70 
99.90 

19.50 
19.90 
29.10 
29.90 
99.30 

99.50 
90.50 
90.90 
10.70 
10.90 

20.30 
20.50 
20.70 
20.90 
30.30 


30.50 
30.70 
30.90 
40.30 
^0.50 

40.70 
40.90 
50.30 
50.50 
50.70 

50.90 
11.40 
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1996 

1997 

1998 

1.5% 

0.7% 

Free 

1.5% 

0.7% 

Free 

1.5% 

0.7% 

Free 

1.5% 

0.7% 

Free 

2.2% 

1.1% 

Free 

2.2% 

1.1% 

Free 

1.5% 

0.7% 

Free 

1-5% 

0.7% 

Free 

1.5% 

0.7% 

Free 

1.5% 

0.7% 

Free 

1.8* 

0.9% 

Free 

1.8% 

0.9% 

Free 

1.5% 

0.7% 

Free 

1.5% 

0.7% 

Free 

1.5% 

0.7% 

Free 

1.5% 

0.7% 

Free 

0.6% 

0.3% 

Free 

0.6% 

0.3% 

Free 

3.4% 

1.7% 

Free 

3.4% 

1.7% 

Free 

1.5% 

0.7% 

Free 

1.5% 

0.7% 

Free 

1.3% 

0.6% 

Free 

1.3% 

0.6% 

Free 

1.5* 

0.7% 

Free 

1.5% 

0.7% 

Free 

1.3% 

0.6% 

Free 

1.3% 

0.6% 

Free 

1.5% 

0.7% 

Free 

1.5% 

0.7% 

Free 

1.3% 

0.6% 

Free 

1.3% 

0.6% 

Free 

1.5% 

0.7% 

Free 

1.5% 

0  7% 

Free 

1.3% 

0.6% 

Free 

1.3% 

0.6% 

Free 

1.6% 

0.8% 

Free 
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Sectlon  F.   (continued) 


(1).   (con.) 

HTS 
Subheading 

1996 

1997 

1998 

6211.11.80 
6211.12.40 
6211.12.80 
6211.20.04 
6211.20.08 

1.6% 
1.6% 
1.6% 
0.9% 
0.9% 

0.8% 
.0.8% 
0.8% 
0.4% 
0.4% 

Free 
Free 
Free 
Free 
Free 

6211.20.24 
6211.20.28 
6211.20.34 
6211.20.38 

5.9% 
5.9% 
5.9% 
5.9% 

2.9% 
2.9% 
2.9% 
2.9% 

Free 
Free 
Free 
Free 

6211.20.44 

3.4% 

1.7% 

Free 

6211.20.48 
6211.20.54 

3.4% 
5.9% 

1.7% 
2.9% 

Free 
Free 

6211.20.58 
6211.20.64 
6211.20.68 

5.9% 

6% 

6% 

2.9% 

3% 

3% 

Free 
Free 
Free 

6211.20.74 
6211.20.78 
6211.39.10 
6211.39.90 
6211.49.10 

3.4% 
3.4% 
0.6% 
0.6% 
1.5% 

1.7% 
1.7% 
0.3% 
0.3% 
0.7% 

Free 
Free 
Free 
Free 
Free 

6211.49.90 

1.5% 

0.7% 

Free 

6212.10.30 

6.4% 

3.2% 

Free 

6212.10.50 

6.4% 

3.2% 

Free 

6212.10.70 

3.6% 

1.8% 

Free 

6212.10.90 

3.6% 

1.8% 

Free 

6216.00.19 
6216.00.21 
6216.00.24 
6216.00  26 

4.4C/kg  +2.2% 
4.4C/kg  +2.2% 
2.8% 
2.8% 

2.2C/kg  +1.1% 
2.2C/kg  +1.1% 
1.4% 
1.4% 

Free 
Free 
Free 
Free 

6216.00.29 

2.8% 

1.4% 

Free 

6216.00.31 

2.8% 

1.4% 

Free 

6217.10.10 
6217.10.90 
6217.90.10 
6217.90.90 

2.6% 
2.6% 
2.6% 
2.6% 

1.3% 
1.3% 
1.3% 
1.3% 

Free 
Free 
Free 
Free 

6302.21.30 
6302.21.50 

4.7% 
4.7% 

2.3% 
2.3% 

Free 
Free 

1680 
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(1) 


HTJi 
Subhei  ding 


630: 

630: 

630; 

630;; 

630;; 

.630:i 

630; 

630; 

640: 

640: 

640: 

6A0: 

640 

640 

640 

640:J 

640 

640 

691 

691^ 

691^ 

701 

701 

701 

701 

701? 

711 

711 

711 

711 

732( 
761( 
840] 
850J 
850i 

851' 
852i 
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.21.70 
.21.90 
.31.30 
.31.50 
.31.70 

.31.90 
.90.68 
.90.72 
.19.05 
.19.15 

.99.14 
.99.18 
.19.10 
.19.20 
.19.30 

.19.40 
.19.50 
.19.70 
.10.80 
.10.80 

.90.80 
.90.10 
.90.50 
. 20 , 15 
.20.40 

.20.90 
.19.15 
.19.90 
.90.55 
.90.90 

.90.85 
.90.50 
.33.60 
.90.40 
.90.80 

.91.50 
.10.11 


1.5% 
1.5% 
4.7% 
4.7% 
1.5% 

1.5% 
1.8% 
1.8% 
1.2% 
1.2% 

1.2% 

1.2% 

1% 

1% 

1.7% 

1.7% 

2% 
2% 

1.8% 
1.8% 

1.6% 
1.6% 
1.6% 
1.2% 
1.6% 

2.2% 

i;c% 

2.2% 
1.4% 
2.2% 

1.1% 
1.1% 
0.6% 
0.4% 
0.4% 

0,7% 
0.7% 
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1996 


0.7% 
0.7% 
2.3% 
2.3% 
0.7% 

0.7% 
0.9% 
0.9% 
0.6% 
0.6% 

0.6% 
0.6% 
0.5% 
0.5% 
0.8% 

0.8% 

1% 

1% 

0.9% 

0.9% 

0.8% 
0.8% 
0.8% 
0.6% 
0.8% 

1.1% 
0.8% 
1.1% 
0.7% 

1  .1% 

0  5% 
0.5% 
0.3% 
0.2% 
0.2% 

0.3% 
0.3% 


1997 


IQQO 


Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
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Soctlon  F.       (continued) 
(1).       (con.) 


HTS 

Subheading 

1996 

1997 

1990 

G520. 10.13 

0.7% 

0.3i 

Free 

0528.10.17 

1% 

0.55 

Free  ■ 

0528.10.19 

1% 

0.5% 

Free 

0528.10.61 

0.7% 

0.3% 

Free 

8528.10.63 

0.7% 

0.3% 

Free 

8520.10.67 

1% 

0.55 

Free 

0520.10.69 

1% 

0.5% 

Free 

0520.10.71 

0.7% 

0.3% 

Free 

0520.10.73 

0.7% 

0.35 

Free 

8520.10.77 

1% 

0.5% 

Free 

0520.10.79 

1% 

0.5% 

Free 

0712.00.44  ■ 

:  1% 

0.5% 

Free 

0712.00.40 

3% 

1.5% 

Free 

0714.93.20 

1.2% 

0.6% 

Free 

0714.93.35 

2% 

1% 

Free 

0714.94.90 

2% 

1% 

Free 

0714.99.00 

2% 

1% 

Free 

9002.90.95 

1.6% 

0.0% 

Free 

9007.19.40 

0.7% 

0.3% 

Free 

9007.19.80 

0.7% 

0.3% 

Free 

9017.20.90 

1.1% 

0.5% 

Free 

9030.01.80 

0.9% 

0.4% 

Free 

9030.09.00 

0.9% 

0.4% 

Frco 

9106.90.55 

0.7%  on  the  apparatus 

0.3%  on  the  apparatus 

Free 

1%  on  the  battery 

0.5%  9n  the  battery 

9106.90.65 

9'?  each  +  1.4%  + 

4.5C  each  +  0.7%  + 

Free 

0.5C/jewel 

0.2C/jewel 

9106.90.75 

0.7%  on  the  apparatus 

0.3%  on  the  apparatus 

Free 

1%  on  the  battery 

0.5%  on  the  battery 

9106.90,05 

9C  each  +  1.4%  + 

4.5<P  each  +  0.7%  -»■ 

Free 

0.5C/jewcl 

0.2C/jewel 

9404.90.05 

2.9% 

1.4% 

Free 

9404.90.95 

2.9% 

1.4% 

Free 

9603.10.05 

1.6% 

0.8% 

Free 

9603.10.15 

2.4C  each 

1.2C  each 

Free 

9603.10.35 

6.4% 

3.2% 

Free 
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Section  f.   (continued) 


;.l 


(2)   On 

in  addic 
addition 
1  (speci 
modified 
parenthe 
column  iri 
dated  co 
parenthe 
thereof 


en 


2. 
tH 

e 

ii 

nc 

tl- 

r 


!%, 


Ebrc 


but  in 
case  of 
oidery 
the  piece 
t  less 
an  the 
te  which 
w(^uld  apply 

such 
pijoduct  if 

t 
entbroidered 


cr 


(3)  On 
the  Rates 
duty  pre 
specif iec 
lieu  the 
duty  that 
following 
the  date 


r  after  January  1  of  the  following  years,  the  rate  of  duty  provided 
onal  U.S.  note  1,  additional  U.S.  note  2,  additional  U.S.  note  3, 

U.S.  note  4  and  additional  U.S.  note  5  to  chapter  53  as  the  "column 
1)"  rate  of  duty  followed  by  the  symbol  "CA"  in  parentheses  shall  be 
(i)  by  deleting  the  rate  of  duty  preceding  the  symbol  "CA"'  in 
es  and  inserting  the  rate  of  duty  specified  below  in  the  first  dated 

the  table  belcw  in  lieu  thereof,  and  (ii)  for  each  of  the  subsequent 
umns  the  rates  of  duty  that  are  followed  by  the  symbol  "CA"  in 
es  are  deleted  and  the  following  rates  of  duty  are  inserted  in  lieu 
the  date  specified  as  follows: 


1995 


1996 

1.6%,  but  in 
the  case  of 
embroidery 
in  the  piece 
not  less 
than  the 
rate  which 
would  apply 
to  such 
product  if 
not 
embroidered 


1997 

0.8%,  but  in 
the  case  of 
embroidery 
in  the  piece 
not  less 
than  the 
rate  which 
would  apply 
to  such 
product  if 
not 
embroidered 


1998 


Free 


after  January  1  of  the  following  years,  for  subheading  9818.00.05 
of  Duty  1  Special  subcolumn  is  modified  (i)  by  deleting  the  rate  of 
ding  the  symbol  "CA"  in  parentheses  and  inserting  the  rate  of  duty 
for  such  subheading  in  the  first  dated  column  in  the  table  below  in 
of,  and  (ii)  for  each  of  the  subsequent  dated  columns  the  rates  of 
are  followed  by  the  symbol  "CA"  in  parentheses  are  deleted  and  the 
rates  of  duty  are  inserted  in  such  subheadings  in  lieu  thereof  on 
specified. 


ce 


le 


1996 

The  lower  of  10 
percent  of  the 
cost  of  such 
parts  or  the 
rate  applicable 
in  the  absence 
of  this 
subheading  on 
the  cost  of 
such  parts 


1997 

The  lower  of  5 
percent  of  the 
cost  of  such 
parts  or  the 
rate  applicable 
in  the  absence 
of  this 
subheading  on 
the  cost  of 
such  parts 


1998 


Free 


Annex  (con.) 
-671- 


Section  F.   (continued) 


(4)   On  or  after  January  1  of  the  following  years,  for  subheading  9818.00.07 
the  Rates  of  Duty  1  Special  subcolumn  is  modified  (i)  by  deleting  the  rate  of 
duty  preceding  the  symbol  "CA"  in  parentheses  and  inserting  the  rate  of  duty 
specified  for  such  subheading  in  the  first  dated  column  In  the  table  below  in 
lieu  thereof,  and  (Ii)  for  each  of  the  subsequent  dated  columns  the  rates  of 
duty  that  are  followed  by  the  symbol  "CA"  in  parentheses  are  deleted  and  the 
following  rates  of  duty  are  inserted  in  such  subheadings  in  lieu  thereof  on 
the  date  specified. 


10  percent  of 
the.  cost  of  such 
goods  or 
repairs 


1997 


5  percent  of 
the  cost  of  such 
goods  or 
repairs 


1995 


Free 


r^^84 
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re 
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lon  G.   Continuation  and  modification  of  previously  proclaimed  staged 
tions  of  the  rates  of  duty  in  the  Rates  of  Duty  1-Special  subcolumn  on 


tiin  goods  of  Mexico  under  terms  of  general  note  12  to  the  HTS, 


Ef f e  :tive  with  respect  to  goods  of  Mexico,  under  the  terms  of  general  note  12 
to  tie  HTS,  entered,  or  withdrawn  from  warehouse  for  consumption,  the  Rates  of 
Duty  1  Special  subcolumn  is  modified  on  or  after  the  dates  as  specified  in 
this  section. 

(1) .   On  or  after  January  1  of  each  of  the  years  listed  below,  for  each  of  the 
folljwing  subheadings,  the  Rates  of  Duty  1  Special  subcolumn  is  modified  (i) 
by  dileting  the  rate  of  duty  preceding  the  symbol  "MX"  in  parentheses  and 

rting  the  rate  of  duty  specified  for  such  subheading  in  the  first  dated 
lunn  in  the  table  below  in  lieu  thereof,  and  (ii)  for  each  of  the  subsequent 
i  columns  the  rates  of  duty  that  are  followed  by  the  symbol  "MX"  in 
itheses  are  deleted  and  the  following  rates  of  duty  are  inserted  in  such 
ings  in  lieu  thereof  on  the  date  specified. 


inse 

CO 

date 
pare 
s 


ubh  ;ad 


HTS 
Siiiheading 


0406.20.54 
0406.20.57 
0406.20.95 
0406.30.57 
0406.30.95 

0406.90.34 
0406. 90. U 
0406.90.49 
0406.90.99 
0709.90.45 

0711.20.38 


1517.90.90 


1996 


6X 

4X 
4X 
4X 
4X 

17.5X 

6X 

4.4X 

4X 

10X 

2.9«/kg  on 
drained 

weight 
7.7t/kg 


1997 


3X 
2X 
2X 
2X 
2X 

15X 
3X 
3.8X 
2X 

5X 

1.4</kg  on 
drained 
weight 

6.6«/kg 


1998 


Free 
Free 
Free 
Free 
Free 

12.5X 

Free 

3.2X 

Free 
Free 

Free 


5.5€Ag 


1999 


Free 
Free 
Free 
Free 
Free 

10X 

Free 

2.5X 

Free 

Free 

Free 


4.4c/kg 


2000 


Free 
Free 
Free 
Free 
Free 

7.5X 
Free 
1.9X 
Free 
Free 

Free 


3.3t/kg 


2001 


Free 
Free 
Free 
Free 
Free 

5X 

Free 

1.2X 

Free 

Free 

Free 


2.2c/kg 


2002 


Free 
Free 
frtc 
Free 

Free 

2.SX 

Free 
0.6X 
Free 
Free 

Free 


I.U/kg 


2003 


Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 


Free 
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Section  G.   (continued) 
(1).   (con.) 


HTS 
Sttiheading 

1996 

1997 

1998 

1999 

2000 

2001 

2002 

2003 

1701.11.50 

34.582c/kg 

33.647c/kg 

32.713t/kg 

31.778€/kg 

28.247c/kg 

24.716</kg 

21.185«/k9 

17.655t/kg 

less 

less 

less 

less 

less 

less 

l-ss 

less 

0.4d9«/kg 

0.476</kg 

0.463c/kg 

0.45e/kg 

0.4c/kg 

0.35c/kg 

0.3f/kg 

0.25t/kg 

for  each 

for  each 

for  each 

for  each 

for  each 

for  each 

for  each 

for  each 

degree 

degree 

degree 

d?gree 

degree 

degree 

degree 

degree 

Lnder 

ixider 

irder 

uider 

under 

vnder 

uvier 

under 

100  degrees 

100  degrees 

100  degrees 

100  degrees 

100  degrees 

100  degrees 

100  degrees 

100  degrees 

(and 

(and 

(and 

(and 

(and 

(and 

(and 

(and 

fractions 

fractions 

fractions 

fractions 

fractions 

fractions 

fractions 

fractions 

of  a  degree 

of  a  degree 

of  a  degree 

of  a  degree 

of  a  degree 

of  a  degree 

of  a  degree 

of  a  degree 

in 

in 

in 

in 

in 

in 

in 

in 

proportion) 

proportion) 

proportion) 

proportion) 

proportion) 

proportion) 

proportion) 

proportion) 

but  not 

but  not 

but  not 

but  not 

but  net 

but  not 

but  not 

but  not 

less  than 

less  than 

less  than 

less  than 

less  than 

less  than 

less  than 

less  than  , 
10.354«/kg  i' 

22.349t/kg 

21.745t/kg 

21.141C/kg 

20.537c/kg 

18.256</kg 

15.973e/kg 

13.692«/kg 

1701.12.50 

34.5a2c/k9 

33.647c/kg 

32.713t/kg 

31.778«/kg 

28.247c/kg 

24.716</k9 

21.185«/kg 

17.655c/kg 

less 

less 

less 

less 

less 

less 

less 

less 

0.489«/kg 

0.476c/kg 

0.463c/kg 

0.45«/kg 

0.4t/kg 

0.35«/k3 

0.3e/kg 

0.25€/kg 

for  each 

for  each 

for  each 

for  each 

for  each 

for  each 

for  each 

for  each 

degree 

degree 

degree 

degree 

degree 

degree 

degree 

degree 

UTler 

irrder 

inder 

LTider 

ijrtier 

inder 

iTKter 

UToer 

100  degrees 

100  degrees 

100  degrees 

100  degrees 

100  degrees 

100  degrees 

100  degrees 

100  degrees 

(and 

(and 

(and 

(and 

(and 

(and 

(and 

(and 

fractions 

fractions 

fractions 

fractions 

fractions 

fractions 

frectiofBi 

fractions 

of  a  degree 

of  a  degree 

of  a  degree 

of  a  degree 

of  a  degree 

of  a  degree 

of  a  degree 

of  a  degree 

in 

in 

in 

in 

in 

in 

in 

in 

proportion) 

proportion) 

proportion) 

proportion) 

proportion) 

proportion) 

proportion) 

proportion) 

but  not 

but  not 

but  not 

but  not 

but  not 

but  not 

but  not 

but  not 

less  than 

less  than 

less  than 

less  than 

less  than 

less  than 

less  than 

less  than 
10. 354c /kg  i' 

22.349c/kg 

21.745e/kg 

21.141t/kg 

20.537c/kg 

18.256«/kg 

15.973e/kg 

13.692«/kg 

1701.91.30 

34.582«/kg 

33.647</kg 

32.713«/kg 

SI./rTJc/kg 

28.247</kg 

24.716</kg 

21.185c/kg 

17.655t/kg 

less 

less 

less 

less 

less 

less 

less 

less 

0.489€/kg 

0.476«/kg 

0.463e/kg 

0.45t/k3 

0.4c/kg 

0.35c/kg 

0.3e/k9 

0.25e/k9 

for  each 

for  each 

for  each 

for  each 

for  each 

for  each 

for  each 

for  each 

degree 

degree 

degree 

degree 

degree 

degree 

degree 

degree 

inder 

inder 

inder 

uxier 

uxler 

uxier 

under 

inder 

100  degrees 

100  degrees 

100  degrees 

100  degrees 

100  degrees 

100  degrees 

100  degrees 

100  degrees 

(and 

(and 

(and 

(and 

(and 

(and 

lard 

(and 

fractions 

fractions 

fractions 

fractions 

fractions 

fractions 

fractions 

fractions 

of  a  degree 

of  a  degree 

of  a  degree 

of  a  degree 

of  a  degree 

of  a  degree 

of  a  degree 

of  a  degree 

in 

in 

in 

in 

in 

in 

in 

in 

proportion) 

proportion) 

proportion) 

proportion) 

proportion) 

pro(X)rtion) 

proportion) 

proportion) 

but  not 

but  not 

but  not 

but  not 

but  not 

but  not 

but  not 

but  not 

less  than 

less  than 

less  than 

less  than 

less  than 

less  than 

less  than 

less  than  , 
10.354*/kg  1^ 

22.349c/kg 

21.745e/kg 

21.141c/kg 

20.537«/kg 

18.256c/kg 

15.973</kg 

13.692t/kg 

y     For  sJaheadings  1701.11.50,  1701.12.50  and  1701.91.30,  the  rates  of  duty  after  2C03  will  as  follows: 

Effective  with  respect  to  articles  entered  on  or  after  January  1,  2004--  14.124«/kg  less  0.2e/kg  for  each  degree  under 

100  degrees  (and  fractions  of  a  degree  in 
proportion)  but  not  less  than  9.128</kg; 

Effective  with  respect  to  articles  entered  on  or  after  January  1,  2005--  10.593e/kg  less  0.15e/kg  for  each  degree  inder 

100  degrees  (and  fractions  of  a  degree  in 
proportion)  but  not  less  than  6.845c/kg; 

Effective  with  respect  to  articles  entered  on  or  after  January  1,  2006--  7.062e/kg  less  O.lc/kg  for  each  degree  inder 

100  degrees  (and  fractions  of  o  degree  in 
proportion)  less  than  4.564t/kg; 

Effective  with  respect  to  articles  entered  on  or  after  January  1,  2007--  3.531c/kg  less  0.05c/kg  for  each  degree  inder 

100  degrees  (and  fractions  of  o  degree  in 
proportion)  but  not  less  than  2.281c/kg;  and 

Effective  with  respect  to  articles  entered  on  or  after  January  1,  2008--  Free 
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1701.99.50 


1702.90.20 
)806. 20.99 
i9C1.10.4S 
1901.10.95 

1901.90.32 
1901.90.70 
19C1 .90.90 
2005.70.02 


2005.70.04 


2005.70.06 


2005.70.08 
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(continued) 


1996 


]4.582«/lcg 
less 

0.489t/kg 
for  each 
degree 
trder 

100  (k-9"e«s 
(artl 

fractiOfs 
of  a  degree 
in 

proporTion) 
but  not 
less  than 
22.349«/ka 
34.582c/<cg 
7X 

12. 2X 
12.2X 


12. 2X 

11. 2X 
7X 
3.7t/kg  on 

drained 

weight 
5.1c/kg  on 

drained 

weight 

2.5«/k9  on 

drained 

weignt 
5-U/kg  on 

drained 

weight 


1997 


1998 


33.647«/kg 
less 
0.'.76</kg 
for  each 
degree 
inder 

100  degrees 
(and 

fractions 
of  a  degree 
in 
proportion) 

but  not 
less  than 
21.745t/kB 

33.&47«/kg 

6X 

10.5X 

10. 5X 

10.5X 
9.6X 
6X 
3.2t/kg  on 

drained 

weight 
4. Ac/kg  on 

drained 

weight 

2.2t/kg  on 

drained 

weight 
4.4c/kg  on 

drained 

weight 


1999 


32.713c/k9 
less 
0.463t/kg 
for  each 
degree 
irrier 

100  degrees 
(and 

fractions 
of  a  degree 
in 
proportion) 

but  not 
less  than 
21.141«/kg 

32.713«/kg 

5X 

8.7X 

B.7X 

8.7X 
SX 
5X 
2.7c/kg  on 

drained 

weight 
3.7e/kg  on 

drained 

weight 


1.8«/kg  on 

drained 

weight 
3.7t/kg  on 

drained 

weight 


2000 


31.778«/kg 
less 

0.45t/kg 
for  each 
degree 
under 

100  degrees 
(and 

fractions 
of  a  degree 
in 
proportion) 

but  not 
less  than 
20.537«/kg 

31.778«/kg 

4X 

7X 

7X 

7X 

6.4X 

4X 

2.1«/kg  on 

drained 

weight 
2.9«/kg  on 

drained 

weight 


1.4«/kg  on 

drained 

weight 
2.9«/kg  on 

drained 

weight 


28.247</k9 

less 

0.4«/kg 

for  each 

degree 

uxier 

100  degrees 

(and 

fractions 

of  a  degree 

in 

proportion) 

but  not 

less  than 

18.256«/kg 

28.247e/kg 

3X 

5.2X 

5.2X 

5.2X 
4.8X 
3X 

1.6«/kg  on 

drained 

we  i  gh  t 
2.2«/kg  on 

drair«J 

weight 


I.U/kg  on 

drained 

weight 
2.2t/kg  on 

drained 

weight 


2001 

24.71&«/kg 

less 

0.35c/kg 

for  each 

degree 

inder 

100  degrees 

(and 

fractions 

of  a  degree 

in 

proportion) 

but  not 

less  than 

15.973t/kg 

24.716«/kg 

2X 

3.5X 

3.5X 

3.5X 
3.2X 
2X 

ic/kg  on 

drained 

weight 
1.4t/kg  on 

drained 

weight 


0.7c/kg  on 

drained 
weight 
1.4c/kg  on 
drained 
weight 


2002 

21.185«/kg 
less 
0.3«/kg 
for  each 
degree 
under 

100  degrees 
(and 

fractions 
of  a  degree 
in 

proportion) 
but  not 
less  than 
13.692t/kg 
2l.185«/kg 
IX 

1.7X 
1.7X 

1.7X 
1.6X 
IX 
0.5t/kg  on 

drained 

weight 
0.7c/kg  on 

drained 

weight 


0.3c/kg  on 

drained 

weight 
0.7«/kg  on 

drained 

weight 


2003 

17.655t/kg 
less 

0.25t/kg 
for  each 
degree 
irrier 

liOO  degrees 
(and 

fractions 
of  a  degree 
in 

proportion) 
but  not 
less  than 
10.354c/kg 
17.655c/kg  ^ 
free 
Free 
free 

free 
yree 
Free 
free 


Free 


1/ 


Free 


Free 


V  For  sU=>e3ding  1701.99.50.  the  rates  of  .^y  after  2003  will  as  follows: 
Effective  with  respect  to  articles  entered  on  or  after  January  1.  2004- 

Effec,  ive  with  respect  to  articles  entered  on  or  after  January  1,  2005- 

Effec  ive  with  respect  to  articles  entered  on  or  after  January  1.  2006- 

Effec  ix-e  with  re^t  to  articles  entered  on  or  after  January  1,  2007- 


ffect 


ffect 


Ef 

Ef 

EffesJt 

Eff«t 

Effe: 


Effective  Kith  respect  to  articles  entered  on  or  after 

2/  For  s4*ieading  1702.90.20.  the  rates  of  d^ty  after  2003 

,ye  with  respect  to  articles  entered  on  or  after 

ve  with  respect  to  articles  entered  on  or  after 

ft^  w  th  r^t  to  articlee  entered  on  or  a  ter 

xZ  with  r^-t  to  articles  entered  on  or  a  e 

tive  with  respect  to  articles  entered  on  or  after 


January  1,  2008- 

will  as  follows: 

January  1,  2C04- 

January  1,  2005- 

January  1,  2006- 

January  1.  2007- 

January  1.  2008- 


14.124./kg  less  0.2*Ag.for  each  degree  trder 
100  degrees  (and  fractions  of  a  *|ree  n 
orooortion)  but  not  less  than  9.128</kg; 

10  593J/kg  less  0.15*/kg  for  each  degree  i^r 
l6«  degrees  (aruj  fractions  of  a  degree  m 
proportion)  but  not  less  ^►'an^:^5t/<a 

7  062*/kg  less  O.le/kg  for  each  ^^^"^-^ 
100  degrees  (and  fractions  of  a  deg.ee  ^n 
nrot»rtion)  less  than  4.564c/kg; 

3  531e/kg  less  0.05c/kg  for  each  degree  »x>der 

'l05  d^rees  (ard  fractions  of  a  *9ree  y. 
proportion)  but  not  less  than  2.28 it/kg.  ara 
free 


14.124e/k9; 
10.593«/kg; 
7.062«/kg; 
5.531«/kg;  and 
free 
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Section  G.       (continued) 
(1).       (con.) 


HTS 

Subheading 

.596 

1997 

1998 

2005.70.12 

5.1c/kg  on 

4.4</kg  on 

3.7t/kg  on 

drained 

drained 

drained 

weight 

weight 

weight 

2005.70.16 

3.7t/kg  on 

3.2</kg  on 

2.7c/kg  on 

drained 

drained 

drained 

weight 

weight 

weight 

2005.70.18 

7.5t/kg  on 

6.4c/kg  on 

5.4c/kg  on 

drained 

drained 

drained 

weight 

weight 

weight 

2005.70.23 

7.5c/k9  on 

6.4«/kg  on 

5.4t/k9  on 

drained 

drained 

drained 

weight 

weight 

weight 

2005.70.91 

3.8c/kg  on 

3.3</kg  on 

2.7«/kg  on 

drained 

drained 

drained 

weight 

weight 

weight 

2005.70.93 

7.7«/kg  on 

6.6</kg  on 

5.5t/kg  on 

drained 

drained 

drained 

weight 

weight 

weight 

2005.70.97 

7.7c/k9  on 

6.6e/kg  on 

5.5t/kg  on 

drained 

drained 

drained 

weight 

weight 

weight 

2008.11.15 

4.6«/kg 

3.9t/kg 

3.3c/k9 

2106.90.28 

10.7t/kg 

9.2c/kg 

7.7c/kg 

2106.90.38 

10.7«/kg 

9.2«/kg 

7.7f/kg 

2106.90.46 

34.582«/kg 

33.647c/kg 

32.713e/kg 

2401.20.30 

33.6</kg 

28.S«/kg 

24t/kg 

2805.30.00 

2X 

IX 

Free 

2903.69.70 

6.3X 

5.4X 

4.5X 

2906.29.60 

2.SX 

1.4X 

Free 

2909.30.09 

14X 

12X 

10X 

2909.30.60 

14X 

12X 

lOX 

2914.50.30 

4.4X 

2.2X 

Free 

2916.15.10 

6. IX 

5.2X 

4.4X 

2916.39.03 

4.6X 

4X 

3.3X 

2916.39.45 

9.4X 

8. IX 

6.7X 

2916.39.75 

2.5c/kg  ♦ 

2.2e/kg  ♦ 

1.8t/k9  ♦ 

12. 5X 

10. 7X 

8.9X 

2917.39.70 

14X 

12X 

10X 

2918. k^.W 

4X 

3.4X 

2.9X 

2918.29.75 

2.5t/kg  ♦ 

2.2e/kg  ♦ 

1.8</kg  ♦ 

12. 5X 

10. 7X 

8.9X 

2918.90.43 

9.4X 

8.1X 

6.7X 

2918.90.47 

2.5e/kg  * 

2.2e/kg  ♦ 

1.8c/kg  ♦ 

12. 5X 

10. 7X 

8.9X 

2921.30.10 

9.4X 

8. IX 

6.7X 

2921.30.30 

2.5e/kg  ♦ 

2.2</kg  ♦ 

1.8«/kg  ♦ 

11. 7X 

10X 

8.4X 

2921.42.90 

1.6«/kg  ♦ 

1.4«/kg  ♦ 

1.2c/kg  ♦ 

13. IX 

11. 2X 

9.4X 

1999 


2.9«/kg  on 

drained 

weight 
2. It/kg  on 

drained 

weight 
4.3t/kg  on 

drained 

weight 
4.3t/kg  on 

drained 

weight 
2.2«/kg  on 

drained 

weight 

4.4«/kg  on 
drained 

weight 
4.4t/k3  on 

drained 

weight 
2.6«/kg 
6. Is/kg- 
6.1c/kg 

31.778i/kg 
19.2«/k9 
Free      ' 
Z.bX 
Free 

8X 

8X 

Free 

3.5X 

2.6X 

5.4X 

1.4e/kg  ♦ 

7.1X 
8X 
2.3X 
1.4t/kg  ♦ 

7.1X 

5.4X 
1.4e/kg  ♦ 

7. IX 
5.4X 
1.4e/kg  ♦ 

6.7X 
0.9«/kg  ♦ 

7.5X 


2000 


2.2t/kg  on 

drained 

weight 
1.6t/kg  on 

drained 

weight 
3.2t/kg  on 

drained 

weight 
3.2t/kg  on 

drained 

weight 
1.6«/kg  on 

drained 

weight 

3.3t/kg  on 

drained 

we  i  gh  t 
3.3t/kg  on 

drained 

weiaht 

1.9t/kg 

I  4.6«/kg 

4.6C/kg 

23.247c/kg 

14.4e/kg 
Free 
2.7X 
Free 

6X 

6X 

Free 

2.6X 

2X 

4X       ^ 
1. It/kg  ♦ 
5.3X 

tr. 

1.7X 

I.U/kg  ♦ 
5.3X 

4X 
I.U/kg  ♦ 

5.3X 
4X 
I.U/kg  ♦ 

5S 
0.7«/kg  ♦ 

5.6X 


2001 


1.4e/k9  on 

drained 

weight 
U/kg  on 

dra  i  ned 

weight 
2. U/kg  on 

drained 

weight 
2. U/kg  on 

drained 

weight 
I.U/kg  on 

drained 

weight 

2.2t/kg  on 

drained 

weight 
2.2t/kg  on 

drained 

weight 
1.3c/kg 
3c/kg 
3s/kg 

24.716«/kg 

9.6e/kg 

Free 

1.8X 

Free 

4X 

4X 

Free 

1.7X 

1.3X 

2.7X 
0.7e/kg  ♦ 

3.5X 
4X 
1.1X 
0.7«/k9  ♦ 

3.5X 

2. A 
0.7c/kg  ♦ 

3.5X 
2.7X 
0.7€/k9  ♦ 

3.3X 
0.4«/k9  ♦ 

3.7X 


2002 


0.7e/kg  on 

drained 

weight 
0.5«/kg  on 

drained 

weight 
U/kg  on 

drained 

weight 
U/kg  on 

drained 

weight 
0.5c/kg  on 

dra  i  ned 

weight 

I.U/kg  on 

drained 

weight 
I.U/kg  or 

drained 

weight 
0.6«/kg 
1.5«/k9 
1.5c/kg 

21.185t/kg 

4.B</k9 

Free 

0.9X 

Free 

2X 

TX 

Free 
0.8X 
0.6X 

1.3X 
0.3«/kg  ♦ 

1.7X 
2X 
0.5X 
0.3€/kg  ♦ 

1.A 

1.3X 
0.3e/kg  ♦ 

1.7X 
1.3X 
0.3«/kg  ♦ 

1.6X 
0.2c/kg  • 

1.8X 


2003 


Free 
Free 

Free 
Free 
Free 

Free 
Free 


Free 
Free 
Free 

17.655c/kg  ^ 

Free 

Free 

Free 

Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 

Free 
Free 
Free 


Free 
Free 

Free 
Free 

Free 


1/  For  siijheading  2106.90.46,  the  rates  of  duty  after  2003  will  as  follows: 

Effective  with  respect  to  articles-<ntered  on  or  after  January  1, 
Effective  with  respect  to  articles  entered  on  or  after  January  1, 
Effective  with  respect  to  articles  entered  on  or  after  January  .1. 
Effective  with  respect  to  articles  entered  on  or  after  January  1. 
Effective  with  respect  to  articles  entered  on  or  after  January  1, 


2004  - - 

14.124c/k9; 

2005-- 

10.593c/kg; 

2006-- 

7.062«/kg; 

2007-- 

3.53U/k9;  and 

2008-- 

Free 
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Section  C 

(continued) 
n.) 

• 

(1).         (CO 

HTS 
S^tiheading 

1996 

1997 

1996 

1999 

2000 

2001 

2002 

2003 

2921.43.40 

9.4X 

6. IX 

6.7X 

5.4X 

4X 

2.7X 

1.3X 

Free 

2921.43.80 

1.6«/kg  ♦ 

1.4«/kg    ♦ 

1.2t/kg  ♦ 

0.9«/kg  ♦ 

0.7e/kg  ♦ 

0.4«/kg  ♦ 

0.2«/kg  ♦ 

Free 

13. IX 

11. 2X 

9.4X 

7.5X 

5.6X 

3.7X 

1.8X 

2921.44.70 

1.6«/kg  ♦ 

1.4«/kg  ♦ 

1.2«/kg  ♦ 

0.9t/kg  ♦ 

0.7«/k9  ♦ 

0.4e/kg  ♦ 

0.2t/kg  ♦ 

Free 

13. IX 

11. 2X 

9.4X 

7.5X 

5.6X 

3.7X 

1.8X 

2921.59.80 

1.6«/kfl  ♦ 

1.4c/kg  ♦ 

1.2«/k9  ♦ 

0.9c/kg  ♦ 

0.7«/kg  ♦ 

0.4«/kg  ♦ 

0.2t/kg  ♦ 

Free 

13. IX 

11. 2X 

9.4X 

7.5X 

5.6X 

3.7X 

1.8X 

2922.29.60 

9.4X 

8. IX 

6.7X 

5.4X 

4X 

2.7X 

1,3X 

Free 

2922.30.17 

2.5e/kg  ♦ 

2.2«/kg  ♦ 

1.8c/kg  ♦ 

1.4e/kg  ♦ 

I.U/kg  ♦ 

0.7«/kg  ♦ 

0.3«Ag  ♦ 

Free 

10. 9X 

9.3X 

7.8X 

6.2X 

4.6X 

3. IX 

1.5X 

2922.30.45 

2.5»/k9  ♦ 

2.2c/kg  ♦ 

1.8</kg  ♦ 

1.4e/kg  ♦ 

1.1«/kg  ♦ 

0.7t/kg  ♦ 

0.3«/kg  ♦ 

Free 

10. 9X 

9.3X 

7.8X 

6.2X 

4.6X 

3. IX 

1.5X 

2922.49.27 

4.9X 

4.2X 

3.5X 

2.8X 

2. IX 

1.4X 

0.7X 

Free 

2922.50.35 

9.4X 

8.1X 

6.7X 

5.4X 

4X 

2.7X 

1.3X 

Free 

2924.10.80 

3. IX 

1.5X 

Fre« 

Free 

Free 

Free 

Free 

Free 

2924.29.70 

S.4X 

2.7X 

Free 

Free 

Free 

Free 

Free 

Free 

2924.29.75 

2.5«/kg  * 

2.2c/kg  ♦ 

1.8c/kg  ♦ 

1.4c/kg  ♦ 

l.le/kg  ♦ 

0.7e/kg  ♦ 

0.3«/kg  ♦ 

Free 

12. 6X 

10.8X 

9X 

7.2X 

5.4X 

3.6X 

1.8X 

2925.19.40 

10. 5X 

9X 

7.5X 

6X 

4.5X 

3X 

1.5X 

Free 

2926.90.05 

2.7X 

1.3X 

Free 

Free 

Free 

Free 

Free 

Free 

2926.90.12 

2.7X 

1.3X 

Free 

Free 

Free 

Free 

Free 

Free 

2929.10.35 

3. IX 

1.5X 

Free 

Free 

Free 

Free 

Free 

free 

2929.10.80 

l.le/kg  ♦ 
6.4X 

0.5e/kg  ♦ 
3.2X 

Free 

Free 

Free 

Free 

Free 

Free 

2931.00.60 

12.3X 

10. 6X 

S.8X 

7X 

5.3X 

3.5X 

1.7X 

Free 

2933.29.35 

9.4X 

8.  IX 

6.7X 

5.4X 

4X 

2.7X 

1.3X 

Free 

2933.39.41 

3.2X 

1.6X 

Free 

Free 

Free 

Free 

Free 

Free 

2933.39.60 

5.4X 

2.7X 

Free 

Free 

Free 

Free 

Free 

Free 

2933.39.90 

1.4«/kg  ♦ 
6.4X 

0.7»/kg  ♦ 
3.2X 

Free 

Free 

Free 

Free 

Free 

Free 

2933.40.26 

5.6X 

4.8X 

4X 

3.2X 

2.4X 

1.6X 

0.8X 

Free 

2933.40.60 

9.4X 

8.1X 

6.7X 

5.4X 

4X 

2.7X 

1.3X 

Free 

2933.59.21 

3.6X 

t.ax 

Free 

Free 

Fre« 

Free 

Free 

Free 

2933.59.22 

2.6X 

1.3X 

Free 

free 

Fr*e 

Free 

Free 

Free 

2933.59.53 

2.7X 

1.3X 

Free 

Free 

Free 

Free 

Free 

Free 

2933.90.13 

4X 

3.4X 

2.9X 

2.3X 

1.A 

1.1X 

0.5X 

Free 

2934.30.12 

4.6X 

3.9X 

3.3X 

2.6X 

1.9X 

1.3X 

0.6X 

Free 

2934.30.23 

11.6X 

9.9X 

8.3X 

6.6X 

4.9X 

3.3X 

1.6X 

Free 

2934.30.27 

5.7X 

4.9X 

4. IX 

3.2X 

2.4X 

1.6X 

0.8X 

Free 

2934.30.43 

9.4X 

6. IX 

6.7X 

5.4X 

4X 

2.7X 

1.3X 

Free 

2934.90.39 

9.4X 

8.1X 

6.7X 

5.4X 

4X 

2.7X 

1.3X 

Free 

2935.00.48 

7.5X 

6.4X 

5.4X 

4.3X 

3.2X 

2. IX 

IX 

Free 

2935.00.60 

4.8X 

4. IX 

3.4X 

2.7X 

2X 

1.3X 

0.6X 

Free 

2935.00.75 

9.4X 

8. IX 

6.7X 

5.4X 

4X 

2.7X 

1.3X 

Free 

2935.00.95 

2.5«/kg  ♦ 

2.2c/kg  * 

1.8c/kg* 

1.4«/kg  ♦ 

I.U/kg  -» 

0.7«/kg  -» 

0.3t/kg  ♦ 

Free 

12. 6X 

10. 8X 

9X 

7.2X 

5.4X 

3.6X 

1.8X 

3204.11.35 

10. 5X 

9X 

7.5X 

6% 

4.5X 

3X 

1.5X 

Free 

3204.12.17 

9.9X 

8.5X 

7.1X 

5.6X 

4.2X 

2.8X 

1.4X 

Free 

3204.12.45 

10. 5X 

9X 

7.5X 

6X 

4.5X 

3X 

1.5X 

Free 

3204.13.60 

10. 5X 

9X 

7.5X 

6X 

4.5X 

3X 

1.5X 

Free 

3204.13.30 

14X 

12X 

10X 

8X 

6X 

4X 

2X 

Free 

3204.17.04 

5.8X 

4.9X 

4. IX 

3.3X 

2.4X 

'1.6X 

0.8X 

Free 

3204.17.60 

10. 5X 

9X 

7.5X 

6X 

4.5X 

3X 

1.5X 

Free 

3204.17.90 

14X 

12X 

10X 

8X 

6X 

4X 

2X 

Free 

3204.19.20 

10. 5X 

9X 

7.5X 

6X 

'..5X 

3X 

1.5X 

Free 
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HTS 
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1996 

1997 

1998 

1999 

2000 

2001 

2002 

2003 

3204.19.25 

14X 

12X 

10X 

8X 

6X 

4X 

2X 

Free 

3204.20.80 

5.6X 

4.8X 

4X 

3.2X 

2.4X 

1.6X 

0.8X 

Free 

3506.10.10 

5. IX 

4.3X 

3.6X 

2.9X 

2.U 

1.4X 

0.7X 

Free 

3808.90.95 

3.5X 

3X 

2.5X 

2X 

1.5X 

IX 

0.5X 

Free 

3812.30.60 

2.5c/kg  * 

2.2«/kg  ♦ 

1.8f/kg  ♦ 

1.4«/kg  ♦ 

I.U/kg  ♦ 

0.7«/kg  •♦ 

0.3t/kg  ♦ 

Free 

9.5X 

8.1X 

6.8X 

5.4X 

4X 

2.7X 

1.3X 

3823.90.27 

2.5e/kg  ♦ 

2.2c/kg  ♦ 

1.8«/kg  ♦ 

1.4«/kg  ♦ 

I.U/kg  ♦ 

0.7«/kg  ♦ 

0.3€/kg  ♦ 

Free 

9.5X 

8.  IX 

6.8X 

5.4X 

4X 

2.7X 

1.3X 

V^?-^.90.90 

3.5X 

3X 

2.5X 

2X 

1.5X 

IX 

0.5X 

Free 

3926.90.65 

2.9X 

2.5X 

2. IX 

1.6X 

1.2X 

0.8X 

0.4X 

Free 

5101.29.70 

3t/lcg  ♦ 
2.5X 

1.5«/kg  ♦ 
1.2X 

0.7c/kg  ♦ 
0.6X 

Free 

Free 

Free 

Free 

Free 

5402.41.90 

7X 

6X 

5X 

4X 

3% 

2X 

IX 

FrM 

5503.10.90 

2.7X 

1,8X 

0.9X 

Free 

Free 

Free 

Free 

Free 

5503.90.90 

2.7X 

1.SX 

0.9X 

Free 

Free 

Free 

Free 

Free 

5605.00.10 

7.6X 

5. IX 

2.5X 

Free 

Free 

Free 

Free 

Free 

5605.00.90 

7.6X 

5. IX 

2.5X 

Free 

Free 

Free 

Free 

Free 

5701.10.40 

3.5X 

3X 

2.5X 

2X 

1.5X 

IX 

CSX 

Free 

5701.10.90 

3.5X 

3X 

2.5X 

2X 

1.5X 

IX 

0.5X 

Free 

5801.22.10 

10. 6X 

7X 

3.5X 

Free 

Free 

Free 

Free 

Free 

5801.22.90 

10.6X 

7X 

3.5X 

Free 

Free 

Free 

Free 

Free 

5806.10.24 

3.9X 

2.6X 

1.3X 

Free^ 

Free 

Free 

Free 

Free 

5806.10.28 

5. IX 

3.4X 

1.7X 

Free 

Free 

Free 

Free 

Free 

5807.10.05 

4.9X 

3.2X 

1.6X 

Free 

Free 

Free 

Free 

Free 

5807.10.15 

4.9X 

3.2X 

1.6X 

Free 

Free 

Free 

Free 

Free 

5807.90.05 

4.9X 

3.2X 

1.6X 

Free 

Free 

Free 

Free 

Free 

5807.90.15 

4.9X 

3.2X 

1.6X 

Free 

Free 

Free 

Free 

Free 

5808.10.70 

4.6X 

3X 

1.5X 

Free 

Free 

Free 

Free 

Free 

5808.10.90 

4.6X 

3X 

1.5X 

Free 

Free 

Free 

Free 

Free 

5907.00.15 

8X 

5.3X 

2.6X 

Free 

Free 

Free 

Free 

Free 

5907.00.35 

8X 

5.3X 

2.6X 

Free 

Free 

Free 

Free 

Free 

6001.99.10 

4.4X 

2.9X 

1.4X 

Free 

Free 

Free 

Free 

Free 

6001.99.90 

4.4X 

2.9X 

1.4X 

Free 

Free 

Free 

Free 

Free 

6002.99.10 

7.2X 

4.8X 

2.4X 

Free 

Free 

Free 

Free 

Free 

6002.99.90 

7.2X 

4.8X 

2.4X 

Free 

Free 

Free 

Free 

Free 

6101.<?0.10 

3.4X 

2.2X 

1.1X 

Free 

Free 

Free 

Free 

Free 

6101.90.90 

3.4X 

2.2X 

1.1X 

Free 

Free 

Free 

Free 

Free 

6102.90.10 

3.4X 

2.2X 

I.IX 

Free 

Free 

Free 

Free 

Free 

6102.90.90 

3.4X 

2.2X 

1.1X 

Free 

Free 

Free 

Free 

Free 

6103.19.60 

3.3X 

2.2X 

1.1X 

Free 

Free 

Free 

Free 

Free 

6103.19.90 

3.3X 

2.2X 

1.1X 

Free 

Free 

Free 

Free 

Free 

6103.39.80 

3.3X 

2.2X 

1.1X 

Free 

Free 

Free 

Free 

Free 

6103.49.80 

3.3X 

2.2X 

1.1X 

Free 

Free 

Free 

Free 

Free 

6104.19.80 

3.3X 

2.2X 

1.1X 

Free 

Free 

Free 

Free 

Free 

6104.49.90 

3.3X 

2.2X 

I.IX 

Free 

Free 

Free 

Free 

Free 

6104.59.80 

3.3X 

2.2X 

I.IX 

Free 

Free 

Free 

Free 

Free 

6104.69.80 

3.3X 

2.2X 

I.IX 

Free 

Free 

Free 

Free 

Free 

6105.90.80 

3.3X 

2.2X 

I.IX 

Free 

Free 

Free 

Free 

Free 

6106.90.25 

3.3X 

2.2X 

I.IX 

Free 

Free 

Free 

Free 

Free 

6107.29.90 

3.3X 

2.2X 

I.IX 

Free 

Free 

Free 

Free 

Free 

6107.99.90 

2.9X 

1.9X 

0.9X 

Free 

Free 

Free 

Free 

Free 

6109.90.80 

8.4X 

5.6X 

2.8X 

Free 

Free 

Free 

Free 

Free 

6111.90.70 

3.3X 

2.2X 

I.IX 

Free 

Free 

Free 

Free 

Free 

6''1.90.90 

3.3X 

2.2X 

I.IX 

Free 

Free 

Free 

Free 

Free 
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1WV 
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2001 

2002 

2003 

6112.19.80 

10. 6X 

7X 

3.5X 

Free 

Free 

Free 

Free 

Free 

6113.00.10 

4.2X 

2.8X 

1.4X 

Free 

Free 

Free 

Free 

Free 

6113.00.90 

4.2X 

2.8X 

1.4X 

Free 

Free 

Free 

Free 

Free 

6114.90.10 

3.3X 

2.2X 

1.1X 

Free 

Free 

Free 

Free 

Free 

6114.90.90 

3.3X 

2.2X 

1.U 

Free 

Free 

Free 

Free 

Free 

6115.19.10 

8.4X 

5.6X 

2.8X 

Free 

Free 

Free 

Free 

Free 

6115.19.90 

8.4X 

5.6X 

2.8X 

Free 

Free 

Free 

Free 

Free 

6115.20.10 

8.9X 

5.9X 

2.9X 

Free 

Free 

Free 

Free 

Free 

6115.20.90 

8.9X 

5.9X 

2.9X 

Free 

Free 

Free 

Free 

Free 

6115.99.40 

5.6X 

3.7X 

1.8X 

Free 

Free 

Free 

Free 

Free 

6115.99.80 

5.6X 

3.7X 

1.8X 

Free 

Free 

Free 

Free 

Free 

6116.10.44 

9.5X 

6.3X 

3. IX 

Free 

Free 

Free 

Free 

Free 

6116.10.48 

9.5X 

6.3X 

3. IX 

Free 

Free 

Free 

Free 

Free 

6116.10.55 

7.2X 

4.8X 

2.4X 

Free 

Free 

Free 

Free 

Free 

6116.10.65 

7.2X 

4.8X 

2.4X 

Free 

Free 

Free 

Free 

Free 

6116.10.75 

7.2X 

4.8X 

2.4X 

Free 

Free 

Free 

Free 

Free 

6116.10.95 

7.2X 

4.8X 

2.4X 

Free 

Free 

Free 

Free 

Free 

6116.99.95 

2.3X 

1.5X 

0.7X 

Free 

Free 

Free 

Free 

Free 

6117.20.10 

4.5X 

3X 

1.5X 

Free 

Free 

Free 

Free 

Free 

6117.20.90 

4.5X 

3X 

1.5X 

Free 

Free 

Free 

Free 

Free 

6117.80.10 

7,8X 

5.2X 

2.6X 

Free     ^ 

Free 

Free 

Free 

Free 

6117.80.90 

7.8X 

5.2X 

2.6X 

Free 

Free 

Free 

Free 

Free 

6117.90.10 

7.8X 

5.2X 

2.6X 

Free 

Free 

Free 

Free 

Free 

6117.90.90 

7.8X 

5.2X 

2.6X 

Free 

Free 

Free 

Free 

Free 

6203.19.90 

4. IX 

2.7X 

1.3X 

Free 

Free 

Free 

Free 

Free 

6203.39.90 

3.8X 

2.5X 

1.2X 

Free 

Free 

Free 

Free 

Free 

6203.41.05 

4.2X 

2.8X 

1.4X 

Free 

Free 

Free 

Free 

Free 

6203.41.15 

10. 4X 

6.9X 

3.4X 

Free 

Free 

Free 

Free 

Free 

6204.19.80 

3.8X 

2.5X 

1.2X 

Free 

Free 

Free 

Free 

Free 

6204.61.10 

5.3X 

4.5X 

3.8X 

3X 

2.2X 

1.5X 

O.A 

Free 

6204.61.90 

11. 9X 

10. 2X 

8.5X 

6.8X 

5. IX 

3.4X 

1.7X 

Free 

6204.69.60 

4. IX 

2.7X 

1.3X 

Free 

Free 

Free 

Free 

Free 

6205.90.30 

4. IX 

2.7X 

1.3X 

Free 

Free 

Free 

Free 

Free 

6207.29.90 

4. IX 

2.7X 

1.3X 

Free 

Free 

Free 

Free 

Free 

6207.99.90 

4. IX 

2.7X 

1.3X 

Free 

Free 

Free 

Free 

Free 

6208.29.90 

4. IX 

2.7X 

1.3X 

Free 

Free 

Free 

Free 

Free 

6208.99.50 

4. IX 

2.7X 

1.3X 

Free 

Free 

Free 

Free 

Free 

6209.90.50 

1.7X 

1.1X 

0.5X 

Free 

Free 

Free 

Free 

Free 

6209.90.90 

1.7X 

1.1X 

0.5X 

Free 

Free 

Free 

Free 

Free 

6210.10.50 

3. IX 

2. IX 

IX 

Free 

Free 

Free 

Free 

Free 

6210.10.70 

8.4X 

5.6X 

2.8X 

Free 

Free 

Free 

Free 

Free 

6210.10.90 

8.4X 

5.6X 

2.8X 

Free 

Free 

Free 

free 

Free 

6210.20.30 

4.2X 

2.8X 

1.4X 

Free 

Free 

Free 

Free 

Free 

6210.20.50 

4.2X 

2.8X 

1.4X 

Free 

Free 

Free 

Free 

Free 

6210.20.70 

3.6X 

2.4X 

1.2X 

Free 

Free 

Free 

Free 

Free 

6210.20.90 

3.6X 

2.4X 

1.2X 

Free 

Free 

Free 

Free 

Free 

6210.30.30 

4.2X 

2.8X 

1.4X 

Free 

Free 

Free 

Free 

Free 

6210.30.50 

4.2X 

2.8X 

1.4X 

Free 

Free 

Free 

Free 

Free 

6210.30.70 

3.6X 

2.4X 

1.2X 

Free 

Free 

Free 

Free 

Free 

6210.30.90 

3.6X 

2.4X 

1.2X 

Free 

Free 

Free 

Free 

Free 

6210.40.30 

4.2X 

2.8X 

1.4X 

Free 

Free 

Free 

Free 

Free 

6210.40.50 

4.2X 

2.8X 

1.4X 

Free 

Free 

Free 

Free 

Free 

6210.40.70 

3.6X 

2.4X 

1.2X 

Free 

Free 

Free 

Free 

Free 

6210.40.90 

3.6X 

2.4X 

1.2X 

Free 

Free 

Free 

Free 

Free 
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HTS 
Sutjheading 

1996 

1997 

1998 

1999 

2000 

2001 

2002 

2003 

6210.50.30 

4.2X 

2.8X 

1.4X 

Free 

Free 

Free 

Free 

Free 

6210.50.50 

4.2X 

2.8X 

1.4X 

Free 

Free 

Free 

Free 

Free 

6210.50.70 

3.6X 

2.4X 

1.2X 

Free 

Free 

Free 

Free 

Free 

6210.50.90 

3,6X 

2.4X 

1.2X 

Free 

Free 

Free 

Free 

Free 

6211.20.44 

8.4X 

5,6X 

2.8X 

Free 

Free 

Free 

Free 

Free 

6211.20,48 

8,4X 

5.6X 

2.8X 

Free 

Free 

Free 

Free 

Free 

6211.20.74 

8,4X 

5.6X 

2.8X 

Free 

Free 

Free 

Free 

Free 

6211.20.78 

8.4X 

5.6X 

2.8X 

Free 

Free 

Free 

Free 

Free 

6211.39.90 
6211,49.10 

4.3X 

1.1X 
2.8X 

0.5X 
1.4X 

Free 
Free 

Free 
Free 

Free 
Free 

Free 
Free 

Free 
Free 

6211.49,90 

4.3X 

2.8X 

1.4X 

Free 

Free 

Free 

Free 

Free 

6216.00,19 

7,8X 

5.2X 

2,6X 

Free 

Free 

Free 

Free 

Free 

6216,00,21 

7.8X 

5.2X 

2.6X 

Free 

Free 

Free 

Free 

Free 

6216.00,24 

7.2X 

4.8X 

2,4X 

Free 

Free 

Free 

Free 

Free 

6216.00.28 

7.2X 

4.8X 

2.4X 

Free 

Free 

Free 

Free 

Free 

6216.00.29 

7.2X 

4,8X 

2.4X 

Free 

Free 

Free 

Free 

Free 

6216.00,31 

7.2X 

4.8X 

2.4X 

Free 

Free 

Free 

Free 

Free 

6217.10,10 

7,8X 

5.2X 

2.6X 

Free 

Free 

Free 

Free 

fmt 

6217,10,90 

7,8X 

S.2X 

2.6X 

Free 

Free 

Free 

Free 

Free 

6217,90,10 

7.8X 

S>2X 

2.6X 

Free 

Free 

Free 

Free 

Free 

6217,90,90 

7.8X 

5.2X 

2.6X 

Free 

Free 

Free 

Free 

Free 

6302,21,30 

10.8X 

7.2X 

3.6X 

Free 

Free 

Free 

Free 

Free 

6302.21,50 

10.8X 

7,2X 

3.6X 

Free 

Free 

Free 

Free 

Free 

6302.21.70 

4.2X 

2.8X 

1.4X 

Free 

Free 

Free 

Free 

Free 

6302,21.90 

4.2X 

2.8X 

1,4X 

Free 

Free 

Free 

Free 

Free 

6302.31.30 

10. 8X 

7,2X 

3,6X 

Free 

Free 

Free 

Free 

Free 

6302.31.50 

10.8X 

7.2X 

3,6X 

Free 

Free 

Free 

Free 

Free 

6302.31.70 

4.2X 

2,8X 

1.4X 

Free 

Free 

Free 

Free 

Free 

6302.31.90 

4.2X 

2.8X 

1.4X 

Free 

Free 

Free 

Free 

Free 

6307.90.68 

3. IX 

2, IX 

IX 

Free 

Free 

Free 

Free 

Free 

6307.90.72 

4.9X 

3.2X 

1.6X 

Free 

Free 

Free 

Free 

Free 

6402.19.05 

4,2X 

3,6X 

3X 

2.4X 

1.8X 

1.2X 

0.6X 

Free 

6402.19.15 

2,4X 

1.2X     , 

Free 

Free 

Free 

Free 

Free 

Free 

6402.99,18 

4.2X 

3.6X 

3X 

2.4X 

1.8X 

1.2X 

0.6X 

Free 

6403,19.10 

3.5X 

3X 

2.5X 

2X 

1.5X 

IX 

0.5X 

Free 

6403.19.30 

5.9X 

5. IX 

4.2X 

3.4X 

2,5X 

1.7X 

0.8X 

Free 

6403.19.50 
7005.29.08 
7005.29.18 

7X 

14.5e/iie 

11.2e/ii^ 

6X 

12.4€/b2 
9.6«/rj^ 

5X 

10.4«/ii|2 

8«/ni2 

4X 

8.3e/ii^ 

6.4«/in' 

3X 

6.2e/nf 
4.8i/i/ 

2X 

Free 

Free 

IX 

Free 

Free 

Free 
Free 
Free 

7019.10.05 

4, IX 

2.7X 

1.3X 

Free 

Free 

Free 

Free 

Free 

7019,10.24 

5.2X 

3.4X 

l.A 

Free 

Free 

Free 

Free 

Free 

7019,10.90 

2.4X 

1.2X 

Free 

Free 

Free 

Free 

Free 

Free 

7019.20,15 

3,3X 

2.2X 

I.IX 

Free 

Free 

Free 

Free 

Free 

7019,20,40 

4,5X 

3X 

1,5X 

Free 

Free 

Free 

Free 

Free 

7019,20.90 

5.9X 

3.9X 

1,9X 

Free 

Free 

Free 

Free 

Free 

8712.00,44 

3,8X 

3.3X 

2,7X 

2.2X 

1.6X 

I.IX 

0.5X 

Free 

8712,00,48 

10.5X 

9X 

7.5X 

6X 

4.5X 

3X 

1.5X 

Free 

8714,93,35 

7X 

6X 

5X 

4X 

3X 

2X 

IX 

Free 

8714,94.90 

7X 

6X 

5X 

4X 

3X 

2X 

IX 

Free 

8714.99.80 

7X 

6X 

5X 

4X 

3X 

2X 

IX 

Free 

9404,90,85 

7.4X 

4.9X 

2,4X 

Free 

Free 

Free 

Free 

Free 

9404,90,95 
9906.04,52 

7,4X 
74.1c/lcg 

4,9X 
63,5</kg 

2.4X 
52,9«/kg 

Free 
42.3cAg 

Free 
31.7</kg 

Free 
21.2eAg 

Free 
10.6</k9 

Free 
Free 
Free 

9906,04.53 

58.2X 

49.9X 

41 .6X 

33. 2X 

24. 9X 

16. 6X 

8.3X 

1692        federal  Register  /  Vol.  60.  No.  2  /  Wednesday,  January  4.  1995  /  Presidential  DocumontG 


Section  i?.      (continued) 


(1).      (con.) 


Annex    (con.) 
-680- 


HTS 
Billhead  ing 

1996 

1997 

1998 

1999 

2000 

2001 

2002 

2003 

9906.04.71 

TB.U/kg 

66.9c/kg 

55.8c/kg 

44.6«/kg 

33.5t/kg 

22.3«/kg 

11.2c/kg 

Free 

9906.04.72 

60. 9X 

52. 2X 

43. 5X 

34. 8X 

26.  IX 

17.4X 

8.7X 

Free 

9906.04.73 

11. 2X 

9.6X 

8X 

6.4X 

4.8X 

3.2X 

1.6X 

Free 

9906.04.84 

»1.132/kg 

97«/kg 

80.9«/kg 

64.7c/kg 

48.5c/kg 

32.3c/kg 

16.2e/kg 

Free 

9906.04.85 

48. 7X 

41. 7X 

34. 8X 

27.8X 

20. 9X 

13. 9X 

7X 

Free 

9906.04.87 

85.8«/lc9 

73.5*/kg 

61.3«/kg 

49*/kg 

36.8«/kg 

24.5e/kg 

12.3«/kg 

Free 

9906.04.88 

48. 7X 

41. 7X 

34. 8X 

27.8X 

20. 9X 

13. 9X 

7X 

Free 

9906.04.90 

$1 .397/kg 

»1.198/kg 

99.8«/kg 

79.8«/kg 

59.9e/kg 

39.9c/kg 

20«/kg 

Free 

9906.04.91 

48. 7X 

41. 7X 

34.8% 

27. 8X 

20. 9X 

13. 9X 

7X 

Free 

9906.04.93 

96«/kg 

82.3«/kg 

68.6</kg 

54.9«/kg 

41.2c/kg 

27.4c/kg 

13.7«/kg 

Free 

9906.04.94 

48. 7X 

41. 7X 

34.8X 

27.8X 

20. 9X 

13.9X 

7X 

Free 

9906.04.96 

$1.526/kg 

$1.308/kg 

$1.09/kg 

87.2e/kg 

65.4«/kg 

43.6«/kg 

21.8«/kg 

Free 

9906.04.97 

48.7% 

41. 7X 

34. ex 

27. 8X 

20. 9X 

13. 9X 

7X 

Free 

9906.04.99 

$1.123/kg 

96.2«/kg 

80.2t/kg 

64.2«/kg 

48.1c/kg 

32.1C/kg 

16«/kg 

Free 

9906.05.00 

48. 7X 

41. 7X 

34. 8X 

27.8X 

20. 9X 

13. 9X 

7X 

Free 

9906.05.02 

99.5t/kg 

85.3t/kg 

71.1e/kg 

56.8«/kg 

42.6«/kg 

28.4c/kg 

14.2c/kg 

Free 

9906.05.03 

48. 7X 

41. 7X 

34. 8X 

27. 8X 

20. 9X 

13. 9X 

7X 

Free 

9906.05.05 

84e/kg 

72«/kg 

60e/kg 

48</kg 

36</kg 

24«/kg 

12«/kg 

Free 

9906.05.06 

48.7X 

41. 7X 

34. 8X 

27.8X 

20. 9X 

13. 9X 

7X 

Free 

9906.05.08 

S1.123/kg 

96.2c/kg 

80.2</kg 

64.2«/kg 

48.1C/kg 

32.U/kg 

16«/kg 

Free 

9906.05.09 

48. 7X 

41. 7X 

34. 8X 

27.8X 

20.9X 

13. 9X 

7X  ■ 

Free 

9906.05.24 

$1.123/kg 

96.2e/kg 

80.2t/kg 

64.2e/kg 

48.1e/kg 

32.1c/kg 

16«/kg 

Free 

9906.05.25 

48. 7X 

41. 7X 

34. 8X 

27. 8X 

20. 9X 

13.9X 

n 

Free 

9906.05.29 

$1.132/kg 

97c/kg 

80.9c/kg 

64.7f/kg 

48.5«/kg 

32.3c/kg 

16.2t/kg 

Free 

9906.05.30 

48. 7X 

41. 7X 

34. 8X 

27.8X 

20. 9X 

13. 9X 

7X 

Free 

9906.05.32 

85.8«/kg 

73.5e/kg 

61 .3t/kg 

49€/kg 

36.8t/kg 

24.5e/kg 

12.3«/kg 

Free 

9906.05.33 

48. 7X 

41.7% 

34.8X 

27.8X 

20. 9X 

13. 9X 

7X 

Free 

9906.05.35 

96e/kg 

82.3c/kg 

68.6</kg 

54.9t/kg 

41.2c/kg 

27.4t/kg 

13.7t/kg 

Free 

9906.05.36 

48. 7X 

41. 7X 

34. 8X 

27.8X 

20. 9X 

13. 9X 

7X 

Free 

9906.05.38 

»1.123/kg 

96.2t/kg 

80.2c/kg 

64.2c/kg 

48.1C/kg 

32.1C/kg 

16«/kg 

Free 

9906.05.39 

48. 7X 

41. 7X 

34. 8X 

27. 8X 

20. 9X 

13. 9X 

7X 

Free 

9906.05.41 

99.5c/kg 

85.3c/kg 

71.  It/kg 

56.8«/kg 

42.6«/kg 

28.4c/kg 

14.2«/kg 

Free 

9906.05.42 

48. 7X 

41. 7X 

34. 8X 

27. 8X 

20. 9X 

13. 9X 

7X 

Free 

9906.05.44 

84e/kg 

72</kg 

60</kg 

48«/kg 

36«/kg 

24«/kg 

12«/kg 

Free 

9906.05.45 

48.7X 

41. 7X 

34. 8X 

27.8X 

20. 9X 

13. 9X 

7% 

Free 

9906.05.47 

$1.123/kg 

96.2e/kg 

80.2c/kg 

64.2c/kg 

48. It/kg 

32.1c/kg 

16«/kg 

Free 

9906.05.48 

48.7X 

41. 7X 

34. 8X 

27.8X 

20. 9X 

13. 9X 

7X 

Free 

9906.05.64 

»1.132/kg 

97«/kg 

80.9«/kg 

64.7«/kg 

48.5e/kg 

32.3«/kg 

16.2c/kg 

Free 

9906.05.65 

48. 7X 

41. 7X 

34. 8X 

27.8X 

20. 9X 

13. 9X 

7X 

Free 

9906.05.67 

85.8(/kg 

73.5«/kg 

61.3c/kg 

49e/kg 

36.8c/kg 

24.5«/kg 

12.3«/kg 

Free 

9906.05.68 

48. 7X 

41. 7X 

34. 8X 

27.8X 

20. 9X 

13. 9X 

7X 

Free 

9906.05.70 

96</kg 

82.3«/kg 

68.6</kg 

54.9«/kg 

41.2e/kg 

27.4«/kg 

13.7«/kg 

Free 

9906.05.71 

48. 7X 

41. 7X 

34. 8X 

27.8X 

20. 9X 

13. 9X 

7X 

Free 

9906.05.73 

S1.123/kg 

96.2e/kg 

80.2«/kg 

64.2c/kg 

48. It/kg 

32.U/kg 

16«/kg 

Free 

9906.05.74 

48.7X 

41. 7X 

34. 8X 

27.8X 

20.9X 

13.9X 

7X 

Free 

9906.05.75 

4X 

2X 

Free 

Free 

Free 

Free 

Free 

Free 

9906.05.77 

99.5«/kg 

85.3e/kg 

71.1e/kg 

56.8«/kg 

42.6«/kg 

28.4c/kg 

14.2e/kg 

Free 

9906.05.78 

48. 7X 

41. 7X 

34. 8X 

27.8X 

20. 9X 

13, 9X 

7X 

Free 

9906.05.80 

84f/kg 

72c/kg 

60t/kg 

48«/kg 

36c/kg 

24«/kg 

12«/kg 

Free 

9906.05.81 

48.7X 

41, 7X 

34. 8X 

27.8X 

20. 9X 

13. 9X 

7X 

Free 

9906.05.83 

$1.123/kg 

96.2c/kg 

80.2«/kg 

64.2«/kg 

48.1«/kg 

32.U/kg 

16«/kg 

Free 

9906.05.84 

4a.7X 

41. 7X 

34. 8X 

27.8X 

20. 9X 

13. 9X 

7X 

Free 

9906.05.96 

$1.123/kg 

96.2«/kg 

80.2«/kg 

64.2</kg 

48.1«/kg 

32.1e/kg 

16«/kg 

Free 

9906.05.97 

48.7X 

41. 7X 

34.8X 

27.8X 

20. 9X 

13.9X 

7X 

Free 
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HTS 
Sdaheading 

1996 

1997 

1998 

1999 

2000 

2001 

2002 

2003 

9906.06.00 

$1.526/kg 

$1.308/kg 

$l.C9/kg 

87.2«/kg 

65.4c/kg 

43.6c/kg 

21.ec/kg 

Free 

9906.06.01 

4a.7X 

41. 7X 

34. 8X 

27. ex 

20. 9X 

13. 9X 

7X 

Free 

9906.06.03 

$1.123/kg 

96.2c/kg 

80.2t/kg 

64.2t/kg 

48.U/kg 

32.1e/kg 

16«/kg 

Free 

9906.06.04 

48. 7X 

41. 7X 

34. ex 

27.6X 

20. 9X 

13. 9X 

7X 

Free 

9X16.06.06 

$1.526/kg 

S1.308/kg 

$1.09/kg 

87.2t/kg 

65.4«/kg 

43.6«/kg 

21.8e/kg 

Free 

9906.06.07 

48. 7X 

41. 7X 

34. 8X 

27. ex 

20. 9X 

13. 9X 

7X 

Free 

9906.06.09 

»1.123/kg 

96.2«/kg 

80.2«/k9 

64.2»/kg 

4e.U/kg 

32.U/kg 

16«/kg 

Free 

9906.06.10 

48. 7X 

41. 7X 

34. 8X 

27. 8X 

20. 9X 

13. 9X 

7X 

Free 

9906.06.13 

$1.355/kg 

$1.161/kg 

96.8t/kg 

77.4t/kg 

58. If/kg 

38.7t/kg 

19.4c/kg 

Free 

9906.06.14 

48. 7X 

41. 7X 

34. ex 

27. ex 

20. 9X 

13. 9X 

7X 

Free 

9906.06.17 

85.8</kg 

73.5«/kg 

61.3«/kg 

49«/kg 

36.8c/kg 

24.5«/kg 

12.3«/kg 

Free 

9906.06.18 

48. 7X 

41. 7X 

34. ex 

27. ex 

20. 9X 

13. 9X 

7X 

Free 

9906.06.20 

»1.123/kg 

96.2</kg 

80.2c/kg 

64.2«/kg 

48.U/kg 

32.1«/kg 

16«/kg 

Free 

9906.06.21 

48. 7X 

41. 7X 

54. ex 

27. ex 

2C.9X 

13. 9X 

7X 

Free 

9906.06.23 

$1.132/kg 

97e/kg 

80.9t/kg 

64.7«/kg 

48.5t/kg 

32.3</kg 

16.2c/kg 

Free 

9906.06.24 

48. 7X 

41. 7X 

34. ax 

27. 8X 

20. 9X 

13. 9X 

7X 

Free 

9906.06.26 

85.8</kg 

73.5c/kg 

61.3«/kg 

49«/kg 

36.e«/kg 

24.5«/kg 

12.3«/k9 

Free 

9906.06.27 

48. 7X 

41. 7X 

34. ex 

27-.  ex 

20. 9X 

13. 9X 

7X 

Free 

9906.06.29 

96</kg 

82.3e/kg 

68.6e/kg 

54.9«/kg 

41.2t/kg 

27.4t/kg 

13.7€/kg 

Free 

9906.06.30 

48. 7X 

41. 7X 

34. 8X 

27. 8X 

20. 9X 

13. 9X 

7X 

Free 

9906.06.32 

99.5c/k9 

85.3c/kg 

71.1c/kg 

56.8c/kg 

42.6»/k9 

2e. Ac/kg 

14.2«/kg 

Free 

9906.06.33 

48. 7X 

41. 7X 

34. 8X 

27. ex 

20. 9X 

13. 9X 

7X 

Free 

9906.06.35 

84c/kg 

72c/kg 

60t/kg 

48«/k9 

36</kg 

24»/k9 

12c/kg 

Free 

9906.06.36 

48. 7X 

41. 7X 

34. 8X 

27. ex 

2C.9X 

13. 9X 

A 

Free 

9906.06.38 

$1.123/kg 

96.2c/kg 

80.2c/kg 

6U.2«/kg 

48.U/kg 

32. It/kg 

16</kg 

Free 

9906.06.39 

48. 7X 

41. 7X 

34. 8X 

27.8X 

20. 9X 

13. 9X 

7X 

Free 

9906.07.04 

4.4e/kg 

4.3«/kg 

4.1«/kg 

4t/kg 

3.9c/kg 

3.9t/kg 

3.9t/kg 

2.8c/kg  i' 

9^06.07.09 

3.1«/kg 

3.1e/kg 

3c/kg 

2.9t/kg 

2.8t/kg 

2.8«/kg 

2.8c/kg 

9906.07.12 

3.6«/k9 

3.5c/kg 

3.4t/kg 

3.2t/kg 

3.1e/kg 

3. It/kg 

3.1«/kg 

Free 

9906.07.36 

3.1c/kg 

3e/kg 

2.8c/kg 

2.7«/kg 

2.6t/kg 

2.6€/kg 

2.6</kg 

Free 

9906.07.42 

3.8«/kg 

3.3«/kg 

2.7c/kg 

2.2</kg 

1.6«/kg 

1.1e/kg 

0.5r/kg 

Free 
4.4t/fcg  ^ 

99C6. 07.43 

5.U/kg 

5t/kg 

4.8c/kg 

4.6«/k9 

4.4c/kg 

4.4c/kg 

4.4e/kg 

9906.07.44 

2.2e/kg 

1.1«/kg 

Free 

Free 

Free 

Free 

Free 

Free 

9906.07.45 

3.8</kg 

3.3e/kg 

2.7c/kg 

2.2«/kg 

1.6t/kg 

I.U/kg 

0.5c/kg 

Free        _ 
1.5</kg  i' 

9906.07.48 

2.1e/kg 

2</kg 

1.8c/kg 

1.6</kg 

1.5«/kg 

1.5c/kg 

1.5c/kg 

9906.08.11 

19. 5X 

19X 

18.5X 

18X 

17. 5X 

17X 

17X 

Free 

9906.15.02 

14.4e/kg 

12.4e/kg 

10.3«/kg 

8.2«/kg 

6.2t/kg 

4.1e/kg 

2.U/kg 

Free 

9906.15.03 

65. 6X 

56. 2X 

46. 9X 

37. 5X 

28.  IX 

18. 7X 

9.4X 

Free 

9906.17.04 

26.5«/kg 

22.7e/kg 

19</kg 

15.2c/kg 

n.tc/kg 

7.6c/kg 

3.8c/kg 

Free 

9906.17.05 

84. 2X 

72. 2X 

60. 2X 

48. IX 

36.  IX 

24.  IX 

12X 

F.-sc 

9906.17.13 

26.5c/kg 

22.7e/kg 

19e/kg 

15.2f/kg 

n.4</kg 

7.6</kg 

3.8«/kg 

Free 

9906.17.14 

84. 2X 

72. 2X 

60. 2X 

48. IX 

36. IX 

24. IX 

12X 

Free 

9906.17.19 

26.5«/kg 

22.7«/kg 

19c/kg 

15.2«/kg 

11.4«/kg 

7.6«/kg 

3.8c/kg 

Froe 

9906.17.20 

84. 2X 

72. 2X 

60. 2X 

48.  IX 

36.  IX 

24.  IX 

12X 

Tree 

9906.17.22 

26.5«/kg 

22.7e/kg 

19«/kg 

15.2€/kg 

11.4«/kg 

7.6</kg 

3.8€/kg 

Froc 

1/      For  sii^eading  9906.07.09,  effective  with  respect  to  articles  entered  on  or  after  March  1,  2003,  the  rate  of 
duty  will  be  Free. 

2/       For  siiaheading  9906.07.43,  effective  with  respect  to  articles  entered  on  or  after  August  1,  2003,  the  rate  of 
duty  will  be  Free. 

2/      For  SLijheading  9906.07.48,  effective  t.ith  respect  to  articles  entered  en  or  after  July  1,  2003,  the  rote  cf  cijty 
will  be  Froe. 
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Section 

G.      (contim 

aed) 

(1).       (c 

on. ) 

NTS 

Stiiheading 

1996 

1997 

1998 

1999 

2000 

2001 

2002 

2003 

9906.17.23 
9906.17.26( 

84. 2X 
29.7«/kg 

72. 2X 
25.4f/k9 

60.25 
21.2eAg 

48.15 
17e/kg 

36.15 
12.7cAg 

24.  IX 
8.5fAg 

125 
4.2cAg 

Free 
Free 

9906.17.2;^ 
9906.17.33 
9906.17.34 

67. 8X 

29.7e/kg 

67.8X 

58. IX 
25.4c/kg 

58. IX 

48.55 

21.2eAg 

48.55 

38.8% 

17«/kg 

38.85 

29.  IX 
12.7eAg 
29. IX 

19. 4X 
8.5«/kg 
19. 4X 

9. A 

4.2cAg 

9.75 

Free 
Free 
Free 

9906.17.36 

29.7«/k9 

25.4c/kg 

21.2t/kg 

17«/kg 

12.7c/kg 

8.5tAg 

4.2«Ag 

Free 

9906.17.37 

67.85 

58.  IX 

48.55 

38.85 

29.  IX 

19. 4X 

9.75 

Free 

9906.17.40 

26.5(/kg 

22.7c/kg 

19«/kg 

15.2«Ag 

11.4eAg 

7.6«Ag 

3.8</kg 

Free 

9906.17.41 

84. 2X 

72. 2X 

60.25 

48.15 

36.15 

24. 1X 

125 

Frae 

9906.17.43 

8.5X 

7.3X 

6.15 

4.85 

3.6X 

2.4X 

1.25 

Free 

9906.18.02 

17c/ kg 

14.6«/kg 

12.2«Ag 

9.7c/kg 

7.3«/kg 

4.9«A9 

2.4«Ag 

Free 

9906.18.03 

84. 2X 

72. 2X 

60.25 

48.15 

36. IX 

24. 1X 

125 

Free 

9906.18.15 

39.4f/kg 

33.8«/kg 

28.2e/kg 

22.5t/kg 

16.9«/kg 

11.3t/kg 

5.6«/kg 

Free 

9906.18.16 

66. 2X 

56.75 

47.35 

37.8X 

28.45 

18. 9X 

9.55 

Free 

9906.18.18 

23.9c/k9 

20.5e/kg 

17.1C/kg 

13.6</kg 

10.2c/kg 

6.&c/kg 

3.4t/kg 

Free 

9906.18.19 

84. 2X 

72. 2X 

60.25 

48.15 

36.15  ■ 

24.  IX 

125 

Free 

9906.18.21 

23.9c/kg 

20.5«/kg 

17. It/kg 

13.6t/kg 

10.2tAg 

6.8«/kg 

3.4e/kg 

Free 

9906.18.22 

84. 2X 

72. 2X 

60.25 

48.15 

36.15 

24.  IX 

125 

Free 

9906.18.25 

39.4f/k3 

33.8«/kg 

28.2«Ag 

22.5t/kg 

16.9c/kg 

11.3cAg 

5.6«Ag 

Free 

W06. 18.26 

66. ZX 

56. 7X 

47.35 

37.85 

28.45 

18.9X 

9.55 

Free 

9906.18.35 

39.4t/kg 

33.8c/kg 

28.2e/kg 

22.5t/kg 

16.9c/kg 

11.3c/kg 

5.6</kg 

Free 

9906.18.36 

66. 2X 

56.75 

47.35 

37.85 

28.45 

18. 9X 

9.55 

Free 

9906.18.391 

39.4t/kg 

33.8«/kg 

28.2c/kg 

22.5t/kg 

16.9c/kg 

11.3«A9 

5.6«/kg 

Free 

9906. 18. 4C 

66.2X 

56.75 

47.35 

37.85 

28.45 

18.9X 

9.55 

Free 

9906.18.52 

26.3«/k3 

22.5»/kg 

18.8«Ag 

15e/kg 

11.3«Ag 

7.5e/kg 

3.8cAg 

Free 

9906.18.53 

84. 2X 

72.25 

60.25 

48.15 

36.15 

24.  IX 

125 

Free 

9906.18.55 

26.3c/k3 

22.5f/kg 

18.8t/kg 

•15eAg 

11.3cAg 

7.5e/kg 

3.8«Ag 

Free 

9906.18.56 

84. 2X 

72.25 

60. 2X 

48.15 

36. IX 

24.  IX 

125 

Free 

9906.18.59 

27.8e/kg 

23.8«/kg 

19.8«/kg 

15.9«Ag 

11.9«Ag 

7.9tAg 

4e/kg 

Free 

9906.18.60 

66. 2X 

56.75 

47.35 

37.85 

28. 4X 

18. 9X 

9. 55 

F.-ee 

9906.18.62 

27.8e/kg 

23.8«/kg 

19.8e/kg 

15.9t/kg 

11.9«Ag 

7.9t/kg 

4e/kg 

Free 

9906.18.63 

66. 2X 

56.75 

47.35 

37.85 

28. 4X 

18. 9X 

9.5X 

Free 

9906.18.65 

27.8«/kg 

23.8</kg 

19.8«/kg 

15.9c/kg 

11.9«Ag 

7.9«/kg 

4«/kg 

Free 

9906.18.66 

66. 2X 

56.75 

47.35 

37.85 

28. 4X 

18. 9X 

9.5X 

Free 

9906. 18. 6£ 

27.8<Ag 

23.8«/kg 

19.8«/kg 

15.9«Ag 

11.9«/kg 

7.9«/kg 

4c/kg 

Free 

9906.18.6? 

66. 2X 

56.75 

47.35 

37.85 

28.45 

18.95 

9.5X 

Free 

9906.18.71 

27. Be/kg 

23.8€/kg 

19.8«Ag 

15.9«/kg 

11.9«Ag 

7.9tAg 

4e/kg 

Free 

9906.18.7: 

66. 2X 

56.75 

47.35 

37.85 

28.45 

18. 9X 

9.5X 

Free 

9906.18.7^ 

27.8</kg 

23.8c/kg 

19.8eAg 

15.9«/kg 

11.9«/kg 

7.9c/kg 

4«/kg 

Frse 

9906.18.7! 

66. 2X 

56.75 

47.35 

37.85 

28.45 

18.9X 

9.5X 

Froe 

9906.18.77 

27.8</k9 

23.8«/kg 

19.8«Ag 

15.9«Ag 

11.9tAg 

7.9t/kg 

4«/kg 

Free 

9906.18.78 

66. 2X 

56.75 

47.35 

37.85 

28.45 

18.95 

9.5X 

Free 

9906. 18. »: 

27.8</kg 

23.8</kg 

19.8tAg 

15.9«/kg 

11.9t/kg 

7.9e/kg 

4e/kg 

Frc^i 

9906.18.81 

66. 2X 

56.75 

47.35 

37.85 

28.45 

18.95 

9.55 

Free 

9906.13.83 

27.8</kg 

23.8«/kg 

19.8</kg 

15.9c/kg 

11.9«/kg 

7.9c/kg 

4«/kg 

Ftgc 

9906. 18. W 

66. 2X 

56.75 

47.35 

37.85 

28. 4X 

18.95 

9.55 

Frae 

9906.19.04 

30.5e/kg 

26.1c/kg 

21.8<Ag 

17.4«/kg 

13.UAg 

8.7e/kg 

4.4«Ag 

Froe 

9906.19.07 

63.85 

54. 7X 

45.65 

36.55 

27. 4X 

18.25 

9.15 

rroc 

9906. 19. 0^ 

30.5«/k3 

26.1«/kg 

21 .8«/kg 

17.4«Ag 

13.1tAg 

8.7«Ag 

4.4tAg 

Frac 

9906. 19. 1( 

63. 8X 

54.75 

45.65 

36.55 

27.45 

18.25 

9.1% 

rrae 

9906.19.1; 

30.5«/kg 

26.UAg 

21.8«A9 

17.4e/kg 

13.1«Ag 

8.7«Ag 

4.4c/kg 

free 

9906.19.1: 

63.85 

54.75 

45.65 

36.55 

27.4% 

18.25 

9.17. 

Froc 

5906.19.1: 

7'..lG/kg 

63.5c/kg 

52.9cAg 

42.3«/kg 

31.7cAg 

21 .2cAg 

1G.6cAg 

Froe 

9906.19.11 

5J.2X 

49.9?, 

41.65 

33.2% 

24.9% 

16.6% 

0.3% 

Frac 
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Section  G.   (continued) 
(1).   (con.) 


HTS 

Subheading 


9906.19.32 
9906.19.33 
9906.19.35 
9906.19.36 
9906.21.02 

9906.21.03 
9906.21.05 
9906.21.06 
9906.21.08 
9906.21.09 

9906.21.12 
9906.21.13 
9906.21.15 
9906.21.16 
9906.21.20 

9906.21.21 
9906.21.23 
9906.21.24 
9906.21.32 
9906.21.33 

9906.21.38 
9906.21.39 
9906.21.45 
9906.21.46 
9906.21.48 

9906.21.49 

9906.21.51 
9906.21.52 
9906.61.16 
9906.61.18 


1996 


18.6</kg 

84.2% 

18.6«Ag 

84.25 

23.9<Ag 

84.2% 

23.9€/kg 

84.2% 

23.9t/kg 

84.2% 

23.9€/kg 

84.2% 

23.9«Ag 

84.2% 

33c/kg 

64.5% 

33e/kg 

64.5% 

$1.054Ag 

675 

49.2c/kg 

65.75 

49.2t/kg 

65.7% 

49.2*/kg 

65.75 

49.2eAg 

65.7% 

4.2% 

4.2% 


1997 


15.9c/kg 

72.2% 

15.9«/kg 

72.2% 

20.5cAg 

72.2% 

20.5cAg 

72.2% 

20.5t/kg 

72.2% 

20.5f/kg 

72.25 

20.5c/kg 

72.25 

28.3t/kg 

55.35 

28.3</kg 
55.35 

90.3«/k9 
57.45 

42.2c/k3 

56.35 

42.2t/kg 

56.3% 

42.2c/kg 

56.3% 
42.2t/kg 
56.3% 
3.6X 
3.6%       * 


1998 


13.3cAg 

60.2% 

13.3t/kg 

60.2% 

17.1«/kg 

60.2% 

17.1e/kg 

60.2% 

17.U/kg 

60.2% 

17.1«Ag 

60.2% 

17.1t/kg 

60.2% 

23.6t/kg 

46.1% 

23.6t/kg 

46.1% 

75.3t/kg 

47.9% 

35.2t/kg 

47% 

35.2c/kg 

47% 

35.2»/kg 

47% 

35.2«Ag 

47% 

3% 

3% 


1999 


10.6t/kg 

48.1% 

10.6e/kg 

48.1% 

13.6«/kg 

48.1% 

13.6«/kg 

48.1% 

13.6t/kg 

48.1% 

13.6»/kg 

48.15 

13.6«/kg 

48.1% 

18.9«/k3 

36.95 

18.9«/k3 
36.9% 
6C.2«/kg 
38. 3X 

28. It/kg 

3:'.6% 

28.1c/kg 

37.6% 

28.1</kg 

37.6% 

28.U/kg 

37.6% 

2.4% 

2.45 


2000 


8c/kg 
36.1% 
8t/kg 
36.1% 
10.2«/kg 

36.1% 

10.2c/kg 

36.1% 

10.2c/kg 

36.1% 

10.2c/kg 

36.1% 

10.2t/kg 

36.1% 

14.2</kg 

27.7% 

14.2t/kg 

27.75 

45.2t/kg 

28.7% 

21.1«/kg 

28.2% 

21.U/kg 

28.2% 

21.U/kg 

28.2% 

21.1c/kg 

28.2% 

1.8% 

1.8% 


2001 


5.3eAg 

24.1% 

5.3<Ag 

24.1% 

6.8</kg 

24.  IX 
6.8«Ag 

24.1% 
6.8«/kg 

24.1% 

6.8«/kg 

24.1% 
6.8t/kg 
24.1% 
9.4t/kg 

18.4% 

9.4«/kg 

18.4% 

30.1eAg 

19.1% 

14.1c/kg 

18.8% 

14.1c/k9 

18.8% 

14.1c/kg 

18.8% 

U.lc/kg 

18.8% 

1.2% 

1.2% 


2002 


2.7e/kg 

12% 

2.7«/kg 

12% 

3.4«A9 

12% 

3.4c/kg 

12% 

3.4eAg 

12% 

3.4t/kg 

125 

3.4c/kg 

12% 

4.7e/kg 

9.2% 

4.7eAg 
9.2% 
15.1e/kg 
9.6% 

7«/kg 
9.4% 
7</kg 
9.4% 
_7«/kg 

9.4% 

7c/kg 

9.4% 

0.6% 

0.6% 


2003 


Free 
Free 
Free 
Free 
Free 

Free 
Free 

Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 

Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Tree 
Free 
frse 
Free 
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Section 


On 


or  after  January  1  of  the  following  years,  the  rate  of  duty  provided 
additional  U.S.  note  1,  additional  U.S.  note  4  and  additional  U.S.  note  5 
l;er  58  as  the  "column  1  (special)"  rate  of  duty  followed  by  the  symbol 
parentheses  shall  be  modified  (i)  by  deleting  the  rate  of  duty 
the  symbol  "MX"  in  parentheses  and  inserting  the  rate  of  duty 
below  in  the  first  dated  column  in  the  table  below  in  lieu  thereof, 
for  each  of  the  subsequent  dated  columns  the  rates  of  duty  that  are 
by  the  symbol  "MX"  in  parentheses  are  deleted  and  the  following  rates 
are  inserted  in  lieu  thereof  on  the  date  specified  as  follows: 


(2) 

in 

to  chap 

"MX"  in 

prece 

speci 

and  (ii 

followe( 

of  duty 


ding 
fi<id 


iin 


bvit 


<;as 


Ii 


6%. 
the 

embroidery 
the 
less 
rate 
woul( 
such 
if 


nc  t 
embrc  idered 


)95 
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(continued) 


in 

e  of 
in 
ece  not 
than  the 
which 

apply  to 
product 


1996 

A.  5%,  but  in 
the  case  of 
embroidery  in 
the  piece  not 
less  than  the 
rate  which 
would  apply  to 
such  product 
if  not 
embroidered 


1997 

3%,  but  in 
the  case  of 
embroidery  in 
the  piece  not 
less  than  the 
rate  which 
would  apply  to 
such  product 
if  not 
embroidered 


1998 

P99 

.5%,    but    in 

Free 

the   case   of 

embroidery   in 

the  piece  not 

less    than   the 

rate  which 

would  apply  to 

such  product 

if  not 

embroidered 
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Section 


(4)   On 

the  Ratfe 
duty  p 
specif i 
lieu 
duty  th 
follow 
the  datfe 


or  after  January  1  of  the  following  years,  for  subheading  9818.00.05 
s  of  Duty  1  Special  subcolumn  is  modified  (i)  by  deleting  the  rate  of 
ceding  the  symbol  "^tX"  in  parentheses  and  inserting  the  rate  of  duty 
jd  for  such  subheading  in  the  first  dated  column  in  the  table  below  in 

eof,  and  (ii)  for  each  of  the  subsequent  dated  columns  the  rates  of 
it  are  followed  by  the  symbol  "MX"  in  parentheses  are  deleted  and  the 
rates  of  duty  are  inserted  in  such  subheadings  in  lieu  thereof  on 
specified. 


r ; 


thjr 


ng 


(5)  On 
the  Rat 
duty  pr 
specific 
lieu  th 
duty  th. 
follow 
the  dat 


m 
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(continued) 


1996 

The   lower   of   20 
percent   of   the 
cost  of  such 
parts   or   the 
rate   applicable 
in   the   absence 
of  this 
subheading  on 
the   cost  of 
such  parts 


1997 

The  lower  of  10 
percent  of  the 
cost  of  such 
parts  or  the 
rate  applicable 
in  the  absence 
of  this 
subheading  on 
the  cost  of 
such  parts 


1998 


Free 


or  after  January  1  of  the  following  years,  for  subheading  9818.00.07 
s  of  Duty  1  Special  subcolumn  is  modified  (i)  by  deleting  the  rate  of 
ceding  the  symbol  "MX"  in  parentheses  and  inserting  the  rate  of  duty 
d  for  such  subheading  in  the  first  dated  column  in  the  table  below  in 
reof,  and  (ii)  for  each  of  the  subsequent  dated  columns  the  rates  of 
t  are  followed  by  the  symbol  "MX"  in  parentheses  are  deleted  and  the 
g  rates  of  duty  are  inserted  in  such  subheadings  in  lieu  thereof  on 
specified. 


1996 

20  percent  of 
the  cost  of  such 
goods  or 
repairs 


1997 

10  percent  of 
the  cost  of  such 
goods  or 
repairs 


1998 


Free 


Federal  Register  ./  Vol.  60,  No.  2  I  Wcdiie.^dav    fanu.irv  A,   19<)o  /  PrfsiH^^ntial  Doc 


umeiits 


"Annox    (con. ) 
-687- 


Sr-rtion  G.   (continued) 


(.')).   On  January  1,  2003,  the  Rates  of  Duty  1  Special  subcolujnn  is  modified 
for  the  following  subheadings,  by  deleting  the  "(MX)"  symbol  and  the  rate 
preceding  such  symbol  and  inserting  in  the  parentheses  following  the  "Frae" 
rate  in  such  subcoivjim  the  symbol  "MX"  in  alphabetical  order; 


0401 

.30 

.25 

0'-.06 

.20 

.33 

0406 

.90 

.74 

1806 

.20 

.83 

2101 

.10 

.38 

0401 

.30 

.75 

C406 

.20 

.39 

0406 

.90 

.78 

1806 

.20 

.87 

2101 

.10 

.48 

0402 

.10 

.50 

0406 

.20 

.48  ' 

0406 

.90 

.84 

1806 

.20 

.89 

2101 

.10 

.58 

0402 

.21 

.25 

C4C6 

.20 

.53 

0406 

.90 

.83 

1806 

.20 

.91 

2101 

.20 

.38 

0402 

.21 

.50 

0406 

.20 

.63 

0406 

.90 

.92 

1806 

.20 

.98 

2101 

.20 

.43 

0402 

.21 

.90 

C406 

.20 

.67 

0406 

.90 

.94 

1806 

.32 

.06 

2101 

.20 

.58 

0402 

.29 

.50 

0406 

.20 

.71 

0406 

.90 

.97 

1805 

.32 

.08 

2103 

.90 

78 

0402 

.91 

.70 

0406 

.20 

.75 

0709 

.60 

.20 

1806 

.32 

16 

2105 

.00 

.20 

0402 

.91 

.80 

0'.06 

.20 

.79 

0709 

.60 

.40 

1805 

.32 

.18 

2105 

.00 

40 

0402 

.99 

.45 

=0406 

.20 

.83 

0709 

.90 

.90 

1806 

.32 

.70 

2106 

.90 

09 

0^02 

.99 

.55 

0406 

.20 

.87 

1517 

.90 

60 

1806 

.32 

80 

2106 

.90 

.26 

0402 

.99 

.90 

0406 

.20 

.91 

1701 

.91 

48 

.   1806 

90 

08 

2106 

.90 

36 

0403 

.10 

.50 

0406 

.30 

18 

1701 

.91 

58 

1806 

90 

10 

2106 

.90 

66 

0403 

.90 

.16 

0406 

30 

28 

1702 

.20 

28 

.   1806 

90 

18 

2106 

90 

72 

0403 

.90 

45 

0406 

30 

.38 

1702 

30 

28 

1806 

90 

20 

2106 

90 

76 

0403 

.90 

55 

0406 

30 

48 

1702 

40 

28 

1806 

90 

28 

2106 

90 

80 

0403 

90 

65 

0406 

30 

53 

1702 

60 

28 

1806 

90 

30 

2106 

90 

87 

0403 

90 

78 

0406 

30 

63 

1702 

90 

58 

1806 

90 

39 

2106 

90 

91 

0403 

90 

95 

0406 

30 

67 

1702 

90 

68 

1806 

90 

49 

2106 

90 

94 

0404 

10 

15 

0406 

30 

71 

1704 

90 

58 

1806 

90 

59 

2106 

90 

97 

0404 

10 

90 

0406 

30 

75 

1704 

90 

68 

1901 

10 

30 

2202 

90. 

28 

0404 

90 

50 

0406 

30 

79 

1704 

90 

78 

1901 

10 

40 

2309 

90 

28 

0404 

90 

70 

0406 

30 

83 

1704 

90 

90 

1901 

10 

75 

2309 

90. 

48 

0405. 

00 

40 

0406 

30 

87 

1806 

10 

15 

1901 

10. 

85 

5201 

00. 

18 

0405. 

00. 

90 

0406. 

30. 

91 

1806. 

10. 

28 

1901. 

20. 

15 

5201 

00. 

28 

0406. 

10. 

08 

0406. 

40. 

70 

1806 

10 

38 

1901 

20. 

25 

5201 

00. 

38 

0406. 

10. 

18 

0406. 

90. 

12 

1806 

10. 

55 

1901 

20. 

35 

5201 

00. 

80 

0406. 

10. 

28 

0406. 

90. 

18 

1806. 

10 

75  ' 

1901 

20 

50 

5202 

99. 

30 

0406. 

10. 

38 

0406. 

90. 

33 

1806. 

20. 

26 

1901 

20. 

60 

5203 

00. 

50 

0406. 

10. 

48 

0406. 

90. 

37 

1806. 

20. 

28 

1901. 

20. 

70 

6110 

90. 

90 

0405. 

10. 

58 

0406. 

90. 

38 

1806. 

20. 

36 

1901 

90. 

36 

6^02 

19. 

15 

0406. 

10. 

58 

0406. 

90. 

42 

1806. 

20. 

38 

1901. 

90. 

43 

0406. 

10. 

78 

0406. 

90. 

48 

H06. 

20. 

73 

1901. 

90. 

47 

0406 . 

10. 

88 

0406. 

90. 

54 

1806. 

20. 

77 

1901. 

50. 

54 

0406. 

20. 

28 

0406  . 

90. 

68   - 

1806. 

20. 

S2 

1901 . 

90. 

58 

'iC99 
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January  1,  2008,  the  Rates  of  Duty  1  Special  subcolumn  is  modified 
following  subheadings,  by  deleting  the  "(MX)"  symbol  and  the  rate 

such  symbol  and  inserting  in  the  parentheses  following  the  "Free" 
such  subcolumn  the  symbol  "MX"  in  alphabetical  order: 

1202.10.80 
1202.20.80 
2008.11.35 
2008.11.60 


195 
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(continued) 


August  1,  2003,  for  subheading  0709.60.20  the  Rates  of  Duty  1  Special 
is  modified  by  deleting   the    "(MX)"    symbol   and  the   rate  preceding 

ol  and  inserting  in  the  parentheses  following  the  "Free"  rate  in  such 
the   symbol    "MX"    in  alphabetical   order. 
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Section  H.   Continuation  and  modification  of  previously  proclaimed  staged 
reductions  of  the  rates  of  duty  in  the  Rates  of  Duty  1-Special  subcolumn  on 
certain  goods  under  terms  of  the  Caribbean  Basin  Economic  Recovery  Act  (CBERA) 
or  the  Andean  Trade  Preference  Act  (ATPA) . 

Effective  with  respect  to  goods  of  a  beneficiary  country  for  purposes  of  the 
CBERA  or  ATPA,  under  the  terms  of  general  note  7  or  11  to  the  HTS ,  entered,  or 
withdrawn  from  warehouse  for  consumption,  on  or  after  January  1  of  each  of  the 
years  listed  below. 

(1)   On  or  after  January  1  of  each  of  the  years  listed  below,  for  each  of  the 
following  subheadings,  the  Rates  of  Duty  1  Special  subcolumn  is  modified  (i) 
by  deleting  the  rate  of  duty  preceding  the  symbol  "E,J"  in  parentheses  and 
inserting  the  rate  of  duty  specified  for  such  subheading  in  the  first  dated 
column  in  the  table  below  in  lieu  thereof,  and  (ii)  for  each  of  the  subsequent 
dated  columns  the  rates  of  duty  that  are  followed  by  the  symbol  "E,J"  in 
parentheses  are  deleted  and  the  following  rates  of  duty  are  inserted  in  such 
subheadings  in  lieu  thereof  on  the  date  specified. 


1995 


1996 


4202.12.40 

5.4% 

4.9% 

4202.12.60 

4.8% 

4.4% 

4202.12.80 

17.3% 

16.6% 

4202.22.15 

16% 

15% 

4202.22.40 

6.2% 

5.7% 

4202.22.45 

5.4% 

4.9% 

4202.22.60- 

4.8% 

4.4% 

4202.22.80 

17.3% 

16.6% 

4202.32.40 

5.4% 

4.9% 

4202.32.95 

17.3% 

16.6% 

4202.91.00 

4.2% 

3.5% 

4202.92.15 

5.4% 

4.9% 

4202.92.20 

4.8% 

4.4% 

4202.92.30 

17.3% 

16.6% 

4202  92.60 

5.4% 

4.9% 

4202.92.90 

17.3% 

16.6% 

4602.10.21 

6.7% 

5.2% 

6116.92.88 

7.9% 

7.4% 

6116.93.64 

31.4C/kg  + 

3lC/kg  + 

5.8% 

5.4% 

6116.93.88 

17% 

16.3% 

6116.99.48 

17.2% 

16.5% 

6216.00.54 

21C/kg  + 

20.7C/kg  + 

8.8% 

8.2% 

1702 
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U.      (continued) 


or  after  January  1  of  each  of  the  years  listed  below,  for  subheading 
80,  the  Rates  of  Duty  1  Special  subcolumn  is  modified  (i)  by  deleting 

of  duty  preceding  the  symbol  "J"  in  parentheses  and  inserting  the 
duty  specified  for  such  subheading  in  the  first  dated  column  in  the 
low  in  lieu  thereof,  and  (ii)  for  each  of  the  subsequent  dated  colunms 
s  of  duty  that  are  followed  by  the  symbol  "J"  in  parentheses  are 
and  the  following  rates  of  duty  are  inserted  in  such  subheadings  in 
reof  on  the  date  specified. 


Annex  (con. ) 
-691- 

Secrion  T.T .   Modifications  to  the  Rates  of  Duty  2  column. 

On  January  1,  1995,  the  Rates  of  Duty  2  colun-:n  is  modified  for  the  following 
provisions,  by  deleting  the  rate  in  such  coluir.n  for  such  provisicn  and 
inse^cing  the  rate  set  out  opposite  such  provision  in  lieu  thereof. 


1995 


4.8% 


1996 


4.4% 


or  after  January  1,  1996,  for  each  of  the  following  subheadings,  the 
Duty  1  Special  subcolumn  is  modified  by  deleting  the  rate  of  duty 
the  symbol  "E,J"  in  parentheses  and  inserting  in  lieu  thereof  the 
duty  set  out  opposite  such  subheading. 


6116.10.44 

8.9% 

6116.10.48 

16.3% 

6116.10.55 

10.7% 

6116.10.65 

6% 

6216,00.19 

ll.lCAg  +  A.5% 

6216.00.21 

20.6C/kg  +8.1% 

6216.00.24 

10.7% 

6216.00.26 

6% 

2401.20.30 

$1.21/1 

2801.30.20 

37% 

2805.30.00 

31.  3  i 

2805.40.00 

5.7i 

2811.19.10 

4.9% 

2818.10.20 

4.1% 

2822.00.00 

1.7% 

2827.39.20 

31.9% 

2833.11.50 

3.6% 

2833.27.00 

4.2% 

2835.40.20 

4.8% 

2836.60.00 

8.4% 

2837.20.10 

5.1% 

2840.11.00 

1.2% 

2840.19.00 

0.4% 

2849.20.20 

1.6% 

2903.15.00 

88% 

2903.16.00 

33.3% 

2903.30.05 

46.3% 

2905.11.00 

6.2% 

2907.12.00 

48.3%  . 

2909.11.00 

4% 

2912.11.00 

12.1% 

2916.15.10 

35.2% 

2916.19.30 

24.4% 

3213.90.00 

81.7% 

3307.10.20 

81.7% 

3307.49.00 

73.2% 

3403.11.20 

0.4% 

3403.19.10 

0.4% 

3506.10.10 

30.4% 

3603.00.30 

8.3% 

3603.00.90 

0.3% 

3604.10.00 

12.5% 

3606.90.30 

56.7% 

3706.10.30 

7% 

3807.00.00 

0.2% 

3823.90.33 

26.3% 

3904.61.00 

34.1% 

3916.90.10 

40.6% 

3920.51.50 

48.2% 

3926.90.65 

8.4% 

1704 
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the   total  quantities   specified   in  additional  U.S.    note   16   to  chapter 
i.oods  entered  under  subheadings  0406.10.04,    0406.10.84,    0406.20.89, 
89  and  0406.90.95,    licenses  will  not  be   issued  for   the   following 


amount! 


(  f 


(2). 
4   for 
0406 . 3( 
not  be 


(3). 
4    for 
0406.  3( 
for  th< 
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K. 


Delay  in  access  to  certain  quantities  of  cheese  subject  to  quota. 


standing  the  provisions  of  additional  U.S.  notes  to  chapter  4,  as  added 
ion  A  of  this  Annex,  setting  forth  quantitative  limitations  on  certain 
for  calendar  year  1995  the  Secretary  of  Agriculture  shall  withhold 
quantities  set  forth  in  such  notes  until  July  1,  1995,  the  issuance 
ses  for  the  importation  of  the  quantities  of  cheese  specified  below. 


Austria 
EC  12 
Poland 
Switzerland 


Quantity 
(kg) 

91,000 
300,000 
300,000 

83,333 


IP 


the   total   quantities   specified  in  additional  U.S.    note   17   to  chapter 
oods  entered  under  subheadings  0406.10.14,    0406.20.24.    0406.20.61, 
.14,    0406.30.61,    0406.40.54,    0406.40.58   and  0406.90.72,    licenses  will 
issued  for   the    following  amount: 

Quantity 
(kg) 


EC   12 


50,000 


(f 


io 


the    total   quantities   specified   in  additional  U.S.    note   18    to   chapter 
ods   entered  under   subheadings   0406.10.24,    0406.20.31,    0406.20.65, 
24,    0406.30.65,    0406.90.08  and  0406.90.76,    licenses  will  not  be  issued 
following  amount: 

Quantity 
(kg) 


EC   12 


166.667 
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Section  K.   (continued) 


(4).   Of  the  total  quantities  specified  in  additional  U.S.  note  19  to  chapter 
4  for  goods  entered  under  subheadings  0406.10.34,  0406.20.36,  0406.20.69, 
0406.30.34.  0406.30.69,  0406.90.52  and  0406.90.82,  licenses  will  not  be  issued 
for  the  following  amount: 

Quantity 
(kg) 


EC  12 


16,667 


<5).   Qf  the  total  quantities  specified  in  additional  U.S.  note  20  to  chapter 
4  for  goods  entered  under  subheadings  0406.10.44,  0406.20.44,  0406.20.73, 
0406.30.44.  0406.30.73,  0406.90.16  and  0406.90.86.  licenses  will  not  be  issued 
for  the  following  amounts: 


Quantity 

(kg) 

66.667 

100.000 

Austria 

EC  12 


(6).   Qf  the  total  quantities  specified  in  additional  U.S.  note  21  to  chapter 
4  for  goods  entered  under  subheadings  0406.10.54.  0406.20.51.  0406.20.77. 
0406.30.77,  0406.90.31,  0406.90.36.  0406.90.41  and  0406.90.66,  licenses  will 
not  be  issued  for  the  following  amounts: 

Quantity 
(kg) 


EC  12 
Poland 


116,667 
1.100,000 


(7).   Of  the  total  quantities  specified  in  additional  U.S.  note  22  to  chapter 
4  for  goods  entered  under  subheadings  0406.10.64,  0406.20.81,  0406.30.51, 
0406.30.81  and  0406.90.90.  licenses  will  not  be  issued  for  the  following 
amounts : 

Quantity 
(kg) 


Austria 
EC  12 


13.333 
50,000 


1706 
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Sectio  1  K.       (continued) 


(8). 

4  for 
for 


th; 


)f  the  total  quantities  specified  in  additional  U.S.  note  25  to  chapter 
Toods  entered  under  subheading  0406.90.45,  licenses  will  not  be  issued 
following  amounts: 


Austria 
EC  12 
Sweden 
Switzerland 


Quantity 
(kg) 

36,667 
116,667 
300,000 

33,333 


Seccioli^I.   Pursuant  to  section  401(b)(2)  of  the  Uruguay  Round  Agreements  Act, 
section  103B  of  the  Agricultural  Act  of  1949  (7  U.S.C.  1444-2),  the 


amend 

follow 

KT3: 


1  >g 
.ng  conforming  changes  are  made  in  subchapter  III  of  chapter  99  of  the 


Effect 


ve  with  respect  to  goods  entered,  or  withdrawn  from  warehouse  for 


consum  )tion.  on  or  after  the  date  of  entry  into  force  of  the  WTO  Agreement: 


(1).   J.S.  note  6  to  such  subchapter  III  is  modified  as  follows: 

(a)  the  title  to  such  note  is  modified  by  deleting  "Special  limited 
global  import"  and  by  inserting  "Import"  in  lieu  thereof; 

(b)  the  first  sentence  of  subdivision  (a)(i)  is  modified  by  deleting 
"limited  global",  and  the  final  sentence  is  modified  by  inserting  "Import" 
after  TCotton" ; 

(c)  subdivision  (a)(iii)  is  modified  by  deleting  "special"; 

(d)  the  title  to  subdivision  (b)  is  modified  by  deleting  "Special"; 

(e)  subdivisions  (b)(i),  (ii),  (iv),  (v) ,  and  (vi)  are  each  modified  by 
deleting  at  each  occurrence  "special",  and  subdivision  (b)(i)  is  further 
modified  by  deleting  "Special"  and  by  inserting  "Cotton"  after  "Global". 

(2).   '"he  article  description  in  subheading  9903.52.00  is  modified  by  deleting 
"Special"  and  by  inserting  "Cotton"  after  "Global". 

(3).  the  article  descriptions  in  subheadings  9903.52.01  through  9903.52.20, 
inclusive,  are  each  modified  by  deleting  "Special"  and  by  inserting  "Import" 
after  '  Cotton". 
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INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  ttiing  coming.  To  keep  our  subscription 
prices  down,  tl»e  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  appiDximatety  90  days 
before  this  date. 


A  renewal  notice  will  be 
sent  approximarely  90  days 
before  this  date. 

/ •• 


;AFR  SMITH212J 

:john  smith 

: 212  main  street 

:  f0re3tville  md  20747 


nprQ5  R  I 


lAFRDO     SMITH212J 

:john  smith 
:212  main  street 
•forestville  md  20747 
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To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  prompUy. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents.  Washington.  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents.  Attn:  Chief.  Mail  List  Branch.  Mail  Stop;  SSOM.  Washington. 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief.  Mail  List  Branch,  Mail 
Slop:  SSOM,  Washington,  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Ont*  ftDOMikig  Coctc 

*5468 


Superintendent  of  Documents  Subscription  Order  Fonn 


Cftarye  your  onfw. 
H'aeatyl 


VB* 


QYES|  please  enternrry  subscriptions  as  follows: 


To  fax  your  orders  (202)  512-2233 


subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 
of  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year. 
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Rules  and  Regulations 


Federal  Register 
Vol.  60.  No.  3 

Thursday.  January  S,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicat>ility  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  putjiished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Docunients.  Prices  of 
new  Ixjoks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Consumer  Service 

7  CFR  Parts  272  and  273 

[Amendment  No.  351 J 

Food  Stamp  Program — Distribution  of 
Employment  and  Training 
Performance-Based  Funds 

AGENCY:  Food  and  Consumer  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  State  welfare  agencies  are 
responsible  for  administering  the  Food 
Stamp  Program  and  are  required  to 
operate  the  Food  Stamp  Employment 
and  Training  (E&T)  program.  To  assist 
in  the  operation  of  their  E&T  programs, 
the  State  agencies  receive  a  Federal  E&T 
grant,  a  portion  of  which  is  distributed 
on  the  basis  of  each  State  agency's 
performance  in  serving  the  targeted 
mandatory  population.  This  final  rule 
amends  Food  Stamp  Program 
regulations  as  a  result  of  the  Food, 
Agriculture.  Conservation,  and  Trade 
Act  Aniendments  of  1991,  enacted 
December  13, 1991  (FACT  Act).  The 
FACT  Act  reduces  the  annual 
performance  standard  for  State  agencies 
from  50  percent  to  no  more  than  10 
percent  in  FYs  1992  and  1993  and  no 
more  than  15  percent  in  FYs  1994  and 
1995.  This  final  rule  freezes  the 
performance-based  E&T  grants  at  the 
level  the  State  agencies  received  in 
Federal  Fiscal  Year  1993,  for  two  years 
from  the  fiscal  year  in  which  this  final 
rule  is  promulgated.  The  Department  is 
taking  this  action  in  order  to  enable 
State  agencies  to  exercise  their  option  to 
.serve  fewer  people,  as  provided  by  the 
FACT  Act  without  reduction  of 
performance-based  E&T  funds.  This 
final  rule  supports  efforts  to  target  the 
E&T  program  toward  more  intensive 
components  for  a  smaller  segment  of  the 
targeted  mandatory  population. 


However,  State  agencies  are  not 
required  to  implement  a  more  intensive 
E&T  program  and  may  continue  to 
operate  broad-based  programs. 
EFFECTIVE  DATE:  October  1, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  rulemaking 
should  be  directed  to  Ellen  Henigan, 
Supervisor,  Work  Program  Section, 
Food  Stamp  Program,  Food  and 
Consumer  Service,  USDA,  3101  Park 
Center  Drive,  Room  716,  Alexandria, 
Virginia  22302.  The  telephone  number 
is  (703)  305-2762. 

SUPPLEMENTARY  INFORMATION: 

Classification 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  Programs  under  No.  10.551. 
For  reasons  set  forth  in  the  final  rule 
related  Notice(s)  of  7  CFR  Part  3015, 
subpart  V  (48  FR  29115,  June  24, 1983), 
this  Program  is  excluded  from  the  scope 
of  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  fiill  implementation.  TTiis 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
"Effective  Date*'  paragraph  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted.  In  the  Food  Stamp 
Program  the  administrative  procedures 
are  as  follows:  (1)  For  program  benefit 
recipients — State  administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2020(e){10)  and  7  CFR  273.15;  (2)  For 
State  agencies — administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2023  set  out  at  7  CFR  276.7;  and  (3)  For 


program  retailers  and  wholesalers 
— administrative  procedures  issued 
pursuant  to  7  U.S.C.  2023  set  out  at  7 
CFR  278.8. 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  6f)1 
through  612).  The  Administrator  of  the 
Food  and  Consumer  Service  (FCS),  has 
certified  that  this  action  does  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
State  and  local  welfare  agencies  will  be 
the  most  affected  because  they 
administer  the  Program  and  the  rule 
will  affect  the  performance-based 
funding  levels  for  each  State  agency. 

Papenvork  Reduction  Act. 

The  provisions  of  this  final  rule  do 
not  contain  new  or  additional  reporting 
or  recordkeeping  requirements  siih)ect 
to  approval  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  .^ct  of  1980 
(44  use.  3507). 

Background 

On  January  19,  1994,  the  Department 
published  a  proposed  rule  at  59  FR  2779 
designed  to  amend  7  CFR 
273.7(d)(l)(i)(B)  to  specify  that  the  $15 
million  Food  Stamp  E&T  performance- 
based  funds  be  frozen  at  the  levels  the 
State  agencies  respectively  received  in 
FY  1993.  On  April  11.  1994.  the 
Department  published  the  final  rule 
implementing  revised  performance 
standards  which  supports  efforts  to 
allow  State  agencies  to  target  the  E&T 
program  toward  fewer  participants.  This 
final  rule  amends  the  regulations  at 
273.7(d),  to  allow  State  agencies  tlie 
option  of  placing  fewer  participants 
through  E&T  programs  and/or  operate 
more  intensive  components  uf  the  E&T 
program,  in  keeping  with  Section  907(b) 
of  the  FACT  Act.  Comments  were 
solicited  on  the  provisions  of  the 
performance-based  funding  proposed 
rulemaking  through  March  21, 1994. 
This  final  action  addresses  the 
commenters'  concerns.  Readers  are 
referred  to  the  proposed  rule  for  a  more 
complete  understanding  of  this  final 
action. 

The  Department  received  two 
comment  letters  from  State  agencies  on 
the  proposed  rule;  both  concurred  with 
the  proposed  provisions.  The  first 
commenter  noted  that  the  freeze  of 
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performan  :e-based  funds  at  the  levels 
the  State  a  jencies  received  in  Fiscal 
Year  1993  for  tw^o  years  from 
promulgat  on  of  the  final  rule  will  allow 
State  agen  ;ies  to  anticipate  the  available 
grant  and  )lan  for  future  needs. 

The  seci  md  commenter  favored  the 
proposed  jrovision  because  the  freeze 
minimize;  changes  in  funding  until  the 
implemen  ation  of  outcome-based 
performan  ce  standards  for  the  E&T 
program.  <nd  distributes  funds  based 
upon  data  reflecting  State  agency 
performar  ce  prior  to  the  point  in  time 
when  mos  t  states  would  have  begun 
targeting  t  leir  E&T  programs  to  fewer 
participar  ts.  No  other  comments  were 
received  c  n  the  proposed  rule.  The 
Departme  it  is  adopting  the  provisions 
of  the  pro  josed  rule  as  final  without 
change. 

Federal  F  mdingfor  E&T  Programs 

Section  16(h).  7  U.S.C.  2025(h).  of  the 
Food  Star  ip  Act  of  1977  (Act) 
authorize:  the  Secretarv-  to  distribute 
S75  millic  n  each  year  in  urunatched 
f'ederal  fi.  nds  to  State  agencies  to 
operate  th  eir  E&T  programs.  As 
specified  ander  Section  16(h)(1)(C)  of 
the  Food  stamp  Act.  S60  million  of  the 
Federal  E  iT  grant— the  nonperformance 
based  por  ion — is  distributed  on  the 
basis  of  ei  ch  State  agency's  w.ork 
registrant  population  as  a  percent  of  the 
total  worl  registrant  population 
nationwic  e.  Pursuant  to  Section 
16(h)(l)(I ).  the  remaining  515  million  of 
the  Feder  il  E&T  grant  must  be 
distribute  d  on  the  basis  of  State  agency 
performa  ice. 

Accord  nglv,  the  Department  is 
amendini  7  CFR  273.7(d)(l)(i)(B)  in  this 
rulemaki:  ig  to  specifv-  that  the  SI  5 
million  p  jrformance-based  funds  will 
be  frozen  at  the  levels  the  State  agencies 
received  n  FY  1993.  In  accordance  with 
current  n  les.  performance-based  funds 
will  be  al  ocated  by  the  ratio  of  the 
number  c  f  E&T  mandatory  participants 
placed  in  an  E&T  program  by  an  eligible 
State  age  icy  to  the  number  of  E&T 
mandatoi  y  participants  placed  in  all 
eligible  S  tate  agencies  in  Calendar  Year 
1991. 

Each  S  ate  agency  must  continue  to 
meet  esta  blished  performance  standards 
(e.g..  10  J  ercent  in  FY  1994)  in  order  to 
be  eligib  e  for  its  share  of  these  funds  as 
is  requir(  d  under  7  CFR 
273.7(d)(l)(i)(B).  Should  a  State  age.icy 
fail  to  m«et  the  performance  standard  in 
a  given  f  seal  year,  the  Department  will 
determir  3  if  good  cause  exists  to  excuse 
the  short  all.  Should  the  Department 
determir  e  that  no  good  cause  exists,  the 
State  agency  would  be  ineligible  to 
receive  i  s  share  of  performance-based 
funding  n  the  second  following  fiscal 


year.  The  Department  will  recalculate 
the  performance-based  funds  payable  to 
the  State  agencies  on  the  basis  of 
Calendar  Year  1991  data,  but  excluding 
the  State  agencies  which  did  not  meet 
their  standard. 

The  Department  will  not  take  into 
account  corrected  E&T  report  forms 
(FNS-583)  received  later  than  March  1 
when  determining  whether  a  State 
agency  is  eligible  for  performance-based 
funding.  If  the  data  on  the  reports  show 
that  a  State  agency  did  not  meet  its 
performance  standard  or  a  good  cause 
determination  was  not  made  by  the 
Department  by  March  1,  the  State 
agency  shall  not  be  eligible  for 
performance-based  funding. 

Implementation 

The  Department  is  amending  7  CFR 
272.1  to  add  a  new  paragraph  (g)(139)  to 
reflect  that  the  provisions  of  this  final 
rule  are  effective  October  1.  1993.  State 
agencies  are  not  required  to  take  any 
action  to  implement  these  provisions. 

Federal  fiscal  year  1993  levels  will  be 
used  for  the  two  Federal  fiscal  years 
following  the  Federal  fiscal  year  in 
which  this  rule  is  published.  The 
Department  is  anxious  to  receive 
suggestions  for  ways  the  performance- 
based  funds  could  be  distributed 
beyond  that,  until  outcome-based 
performance  standards  are 
implemented. 

List  of  Subjects 

7  CFR  Part  272 

Alaska.  Civil  rights.  Food  stamps. 
Grant  programs — social  programs. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  273 

Administrative  practice  and 
procedure.  .Miens.  Claims.  Food  stamps. 
Fraud.  Grant  programs — social 
programs.  Penalties.  Reporting  and 
recordkeeping  requirements.  Social 
security.  Students. 

Accordingly.  7  CFR  Parts  272  and  273 
are  amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
Parts  272  and  273  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  2011-2032. 

PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

2.  In  §  272.1.  a  new  paragraph  (g)(139) 
is  added  to  read  as  follows: 

§  272.1    General  terms  and  conditions. 
»         •         »         *         • 

(g)  •   •   * 

(139)  Amendment  \o.  351.  The 

provisions  of  Amendment  No.  351  to 


amend  7  CFR  273.7(d)  are  effective 
October  1. 1993.  State  agencies  are  not 
required  to  take  any  action  to 
implement  these  provisions. 

PART  273— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

3.  In  §  273.7.  paragraph  (d)(l)(i)(B)  is 
revised  to  read  as  follows: 

§273.7    Work  requirements. 

«        *        •        »        * 

(d)  Federal  financial  participation. 

(1)  Employment  and  training  grants. 

(i)*   *   * 

(B)  In  Federal  fiscal  year  1993.  the 
Secretary  shall  allocate  $15  million  of 
the  Federal  funds  available  for 
unmatched  emplovonent  and  training 
grants  based  on  the  ratio  of  the  number 
of  E&T  mandatory  participants  placed 
(as  defined  under  paragraph  (o)  of  this 
section)  in  a  food  stamp  E&T  program  in 
an  eligible  State  to  the  number  of  E&T 
mandatory  participants  placed  in  all 
eligible  States  in  Calendar  Year  1991. 
Beginning  in  Federal  fiscal  year  1994. 
and  each  subsequent  Federal  fiscal  year 
until  FY  1998.  the  Secretary  shall 
allocate  $15  million  of  Federal  funds  on 
the  basis  of  the  amount  of  performance- 
based  funding  each  State  agency 
received  in  Federal  fiscal  year  1993. 
provided  the  State  agency  has  met  the 
performance  standard  (as  defined  under 
paragraph  (o)  of  this  section)  for  the 
second  preceding  Federal  fiscal  year. 
For  example,  to  receive  performance- 
based  funding  in  Federal  fiscal  year 
1996.  the  State  agency  must  have  met  its 
performance  standard  in  Federal  fiscal 
year  1994.  Corrections  to  reports 
required  to  be  submitted  in  accordance 
with  paragraph  (c)  of  this  section  must 
be  received  by  FCS,  and  State  agency 
good  cause  appeals  must  be  resolved  no 
later  than  March  1,  to  be  used  in 
determining  whether  a  State  agency  is 
eligible  for  performance-based  funding 
for  the  Federal  fiscal  year  beginning  the 
following  October.  If  the  data  on  the 
reports  show  that  a  State  agency  did  not 
meet  its  performance  standard  or  a  good 
cause  determination  was  not  made  by 
FCS  by  March  1.  the  State  agency  shall 
not  be  eligible  for  performance-based 
funding.  In  this  instance,  the  Secretary 
shall  redistribute  the  $15  million 
Federal  funds  to  eligible  State  agencies 
on  the  basis  of  Calendar  Year  1991  data 
as  prescribed  under  this  paragraph, 
e.xcluding  the  noncompliant  States. 


Dated:  December  28, 1994. 

Yvette  S.  Jackson, 

Acting  Administrator,  Food  and  Consumer 
Service. 
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Commodity  Credit  Corporation 
7  CFR  Part  1421 
RIN  0S60-AD74 

General  Price  Support  Regulations  for 
Grain,  Rice,  and  Oilseeds  for  1993  and 
Subsequent  Crop  Years 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Final  rule. 

summary:  This  final  rule  adopts, 
without  change,  the  interim  rule 
published  in  the  Federal  Register  at  59 
FR  34345  on  July  5. 1994,  with  respect 
to  the  price  support  loan  programs  for 
grains  and  similarly  handled 
commodities,  including  oilseeds 
(canola,  mustard  seed,  rapeseed, 
saffiower  seed,  soybeans,  and  sunflower 
seed). 

EFFECTIVE  DATE:  January  5,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Wright,  Program  Specialist, 
Consolidated  Farm  Service  Agency 
(CFSA),  USDA,  P.O.  Box  2415, 
Washington,  DC  20013-2415;  telephone 
202-720-8481. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not-  significant  for  purposes  of 
Executive  Order  12866  and  therefore 
has  not  tieen  reviewed  by  Office  of 
Management  and  Budget  (OMB). 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are 
Commodity  Loans  and  Purchases — 
10.051. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  because  the  Commodity 
Credit  Corporation  (CCC)  is  not  required 
by  5  U.S.C.  553  or  any  other  provision 
of  law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  these  determinations. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 


action  will  have  no  significant  impact 
on  the  quality  of  human  environment. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372. 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V.  published  at  48  FR 
29115  (June  24. 1983). 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
pursuant  to  Executive  Order  12778.  To 
the  extent  State  and  local  laws  are  in 
conflict  with  these  regulatory 
provisions,  it  is  the  intent  of  CCC  that 
the  terms  of  the  regulations  prevail.  The 
provisions  of  this  final  rule  are  not 
retroactive.  Prior  to  any  judicial  action 
in  a  court  of  competent  jurisdiction, 
administrative  review  under  7  CFR  part 
780  must  be  exhausted. 

Paperwork  Reduction  Act 

Public  reporting  burden  for  the 
information  coUectiorui  contained  in 
this  regulation  with  respect  to  price 
support  programs  is  estimated  to 
average  15  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collections  of 
information.  The  information 
collections  have  previously  been  cleared 
under  the  current  regulations  by  OMB, 
and  assigned  OMB  Nos.  G56O-O087  and 
0560-0129.  In  accordance  with  the 
provisions  of  44  U.S.C.  35.  the 
information  collection  requirements  that 
are  revised  as  a  result  of  this  rule  will 
be  resubmitted  to  OMB  for  review. 

Interim  Rule 

The  interim  rule  published  in  the 
Federal  Register  on  July  5,  1994, 
amended  the  regulations  governing  the 
price  support  loan  programs  for  grains 
and  similarly  handled  commodities  to: 
Provide  greater  clarity,  enhance  the 
administration  of  CCC  programs  by 
providing  uniformity  between  CCC 
price  support  programs,  eliminate 
obsolete  provisions,  provide  more 
authority  to  State  and  county 
committees  in  administering  the 
programs,  lessen  the  administrative 
actions  CCC  imposes  on  producers  who 
violate  the  loan  and  loan  deficiency 
payment  agreements,  and  correct  errors. 

Discussion  of  Comments 

Comments  were  received  by  one 
respondent  supporting  CCC's  proposed 
price  support  regulations.  They  believe 
the  changes  make  the  programs  more 


farmer  friendly  and  at  the  same  time 
achieve  program  objectives. 

List  of  Subjects  in  7  CFR  Part  1421 

Grains,  Loan  programs/agriculture, 
Oilseeds.  Peanuts.  Price  support 
programs.  Reporting  and  recordkeeping 
requirements.  Soybeans,  Surety  bonds. 
Warehouses. 

Accordingly,  the  interim  nile  which 
amended  7  CFR  part  1421  published  at 
59  FR  34345  on  July  5.  1994.  is  adopted 
as  a  final  rule  without  change. 

Signed  in  Washington.  DC  on  December 

23.  1994. 

Bruce  R.  Weber. 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

|FR  Doc  95-243  Filed  1-4-95;  8:45  ami 

BUXMG  COOe  341(M»-P 

7  CFR  Part  1427 

RIN  0560-AD82 

1994  Cotton  Loan  and  LDP  Provisions 

agency:  Commodity  Credit  Corporation. 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  On  August  2,  1994,  the 
Commodity  Credit  Corporation  (COC) 
issued  an  interim  rule  with  respect  to 
the  cotton  price  support  program  which 
is  conducted  by  the  CCC  in  acxordance 
with  The  Agricultural  Act  of  1949.  as 
amended  (the  1949  Act).  This  interim 
rule  provided  greater  clarity,  enhanced 
the  administration  of  CCC  programs  by 
providing  uniformity  between  CCC 
price  support  programs,  provided  more 
authority  to  State  and  county 
committees  in  administering  the 
programs,  lessened  administrative 
actions  CCC  imposes  on  producers  who 
violate  the  loan  and  loan  deficiency 
payment  agreements,  eliminated 
obsolete  provisions,  and  more 
appropriately  refiecfed  loan  eligibility 
requirement  for  the  1994  and 
subsequent  year  crops.  This  rule  adopts 
as  final  the  interim  rule  published  on 
August  2.  1994  at  59  FR  39251.  In 
addition,  this  rule  amends  7  CFR 
Chapter  XIV  to  reflect  the  abolishniunt 
of  ASCS  and  the  establishment  of  the 
Consolidated  Farm  Ser\  ice  Agency  in    ' 
the  recent  Department  of  Agriculture 
reorganization. 

EFFECTIVE  DATE:  January  5.  19U5. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Sharp.  Program  Specialist, 
Consolidated  Farm  Service  Agentry 
(CFSA).  USDA,  P.O.  Box  2415. 
Washington.  DC  20013-2415;  telaphoi.i! 
202-720-7988. 
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the  information  collections  have  not 
changed  as  a  result  of  this  amendment 
to  7  CFR  part  1427;  however,  the 
frequency  of  reporting  has  been 
reduced.'CFSA  will  submit  a  burden 
correction  worksheet  to  OMB  for 
review. 

Discussion  of  Comments 

One  letter  was  timely  receivedin 
response  to  the  interim  rule  published 
on  August  2, 1994.  requesting  public 
comments  on  the  interim  regulations  for 
implementing  the  price  support  loan 
programs  for  upland  cotton  and  extra 
long  staple  cotton  which  are 
administered  by  the  CCC. 

The  respondent  was  generally 
supportive  of  the  provisions  of  the 
interim  rule;  however,  they  expressed  a 
need  for  a  more  detailed  explanation  of 
why  the  reference  to  incentive  payments 
was  removed  from  section 
1427.5(c)(2)(ii).  The  removal  of  the 
reference  to  incentive  payments  was  to 
remove  the  possible  interpretation  that 
incentive  pajTnents  automatically 
resulted  in  the  loss  of  beneficial  interest. 
In  fact,  payments  by  buyers  to  producers 
for  ser\ices,  such  as  transportation  and 
storage,  will  not  cause  beneficial 
interest  to  be  transferred  if  such 
payment  is  not  conditioned  on  the 
eventual  sale  of  the  cotton. 

If  buyers  question  whether  or  not 
incentive  payments  made  to  producers 
will  result  in  the  producer  losing 
beneficial  interest  prematurely,  such 
buyers  are  encouraged  to  have  their 
contracts  reviewed  by  the  CFSA. 

Establishment  of  the  Consolidated  Farm 
Service  Agency 

Pursuant  to  Public  Law  103-354,  the 
Federal  Crop  Insurance  Reform  and 
Department  of  Agriculture 
Reorganization  Act  of  1994,  the 
Secretary  of  Agriculture  issued 
Secretar>''s  Memorandum  1010-1, 
Reorganization  of  the  Department  of 
Agriculture,  on  October  20,  1994.  That 
memorandum  orders  the  abolishment  of 
the  Agricultural  Stabilization  and 
Conser.  ation  Service  and  the 
establishment  of  the  Consolidated  Farm 
Service  Agency,  which  assumes  the 
functions  previously  performed  by  the 
AgricuUural  Stabilization  and 
Conservation  Service.  This  rule  includes 
amendments  to  7  CFR  chapter  XIV 
which  are  necessar>'  to  bring  agency 
regulations  into  alignment  with  the 
departmental  reorganization. 

Accordingly.  7  CFR  Chapter  XIV  and 
part  1427  are  amended  as  follows: 

1.  In  7  CFR  chapter  XIV,  all  references 
to  "Agricultural  Stabilization  and 
Conservation  Service"  are  revised  to 
read  "Consolidated  Farm  Service 


Agency"  and  all  references  to  "ASCS" 
are  revised  to  read  "CFSA". 

2.  Under  a\ithority  of  7  U.S.C.  1421, 
1423,  1425,  1444.  and  1444-2;  15  U.S.C. 
714b  and  714c.  the  interim  rule 
amending  7  CFR  part  1427  that  was 
published  at  59  FR  39251  on  August  2. 
1994  is  adopted  as  a  final  rule  without 
change. 

Signed  in  Washington,  DC,  on  December 
23,  1994. 
Bruce  R.  Weber, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

|FR  Doc.  95-241  Filed  1^-95;  8:45  ami 
BILLING  CODE  3410-05-P 


Rural  Utilities  Service 
7  CFR  Part  1755 

Telecommunications  Standards  and 
Specifications  for  Materials, 
Equipment  and  Construction; 
Correcting  Amendments 

agency:  Rural  Utilities  Service,  USDA. 
ACTION:  Correcting  amendments. 

summary:  The  Rural  Utilities  Service 
(RUS)  is  correcting  its  telephone 
regulations  in  order  to  add  a  recently 
approved  Office  of  Management  and 
Budget  (OMB)  information  collection 
control  number  to  recently  published 
RUS  telephone  specifications  and  to 
replace  the  old  control  numbers  in  the 
existing  regulations  with  the  recently 
approved  control  number. 
EFFECTIVE  DATE:  January  5,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jill  M.  Eberhart.  Management  Analyst, 
Program  Support  Staff,  Rural  Utilities 
Service,  room  2242,  South  Building, 
U.S.  Department  of  Agriculture, 
Washington,  DC  20250-1500,  telephone 
number  (202)  720-0380. 

SUPPLEMENTARY  INFORMATION: 
Background 

Pursuant  to  the  Department  of 
Agriculture  Reorganization  Act  of  1994 
(Pub.  L.  103-354.  108  Stat.  3178J.  the 
United  States  Secretary  of  Agriculture 
simultaneously  abolished  the  Rural 
Electrification  Administration  (REA) 
and  established  the  Rural  Utilities 
Ser\  ice  (RUS).  The  Rural  Utilities 
Service  (RUS)  recently  issued  three 
standards  and  specifications  that  need 
the  addition  of  an  Office  of  Management 
and  Budget  (OMB)  control  number  in 
the  regulatory  text.  RUS  stated  in  the 
preambles  of  these  three  rules  that  RUS 
would  publish  a  technical  amendment 
to  add  this  number  to  the  rules  when 
the  information  collection  was 
reapproved.  As  OMB  recently 


reapproved  this  information  collection, 
RUS  is  hereby  adding  this  number  to  the 
three  specifications.  Also,  RUS  is 
replacing  the  old  control  number  in 
existing  codified  telecommunications 
specifications  found  in  7  CFR  part  1755 
which  need  new  control  luimbers  to 
replace  the  previously  approved 
number. 

List  of  Subjects  in  7  CFR  Part  1755 

Loan  programs — communications. 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  Telephone. 

Accordingly,  7  CFR  part  1755  is 
corrected  by  making  the  following 
amendments: 

PART  1755— TELECOMMUNICATIONS 
STANDARDS  AND  SPECIFICATIONS 
FOR  MATERIALS,  EQUIPMENT  AND 
CONSTRUCTION 

1.  The  authority  citation  for  7  CFR 
part  1755  continues  to  read  as  follows:  - 

Authority:  7  U.S.C.  901  et  xeq..  1921  p/  seq. 

§§1755.390,  1755.522, 1755.860,  1755.890 
[Amended] 

2.  At  the  end  but  before  Appendix  A 
of  §§  1755.390,  1755.522,  1755.860,  and 
1755.890,  remove  the  Office  of 
Management  and  Budget  control 
number  "0572-0077"  in  the 
parentheticals,  and  add,  in  its  place,  the 
number  "0572-0059". 

§1755.397    [Amended] 

3.  At  the  end  of  §  1 755.397 
introductory  text,  remove  the  Office  of 
Management  and  Budget  control 
number  "0572-0062"  in  the 
parentheticals,  and  add.  in  its  place,  the 
number  "0572-0059". 

§§  1 755.525,  1 755.870,  1 755.900 
[Amended] 

4.  At  the  end  of  §1755. 525,  and  at  the 
end  but  before  Appendix  A  of 
S§  1755.870  and  1755.900,  add  the 
following  statement  to  read  as  follows: 

(The  information  collection  and 
recordkeeping  requirements  of  this 
section  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  control  number  0572- 
0059.) 

Dated:  December  1, 1904. 
Bob  J.  Nash, 

Under  Secretary;  Rural  Economic  and 
Community  Development. 
|FR  Doc.  95-245  Filed  1-4-95:  8:45  .imj 
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7  CFR  Part  1755 

Telephone  Standards  and 
Specifications 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Final  rule:  technical 
amendment. 


SUMMARY:  The  Rural  Utilities  Service 
(RUS)  is  amending  its  list  of  codified 
regulations  on  telecommunications 
standards  and  specifications  for 
materials,  equipment  and  con.struction 
to  add  new  entries  in  order  to  bring  it 
up  to  date. 

EFFECTIVE  DATE:  January  5,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  F. 
Lamont  Heppe.  Jr.,  Deputy  Director, 
Program  Support  Staff.  Rural  Utilities 
Ser\ice,  room  2234,  South  Building, 
U.S.  Department  of  Agricuhure, 
Washington.  DC  20250-1500,  telephone 
number  (202)  720-0380. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  foi  the  purposes  of 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Executive  Order  1 2778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  adopted,  this  final  rule 
will  not:  (1)  Preempt  any  State  or  local 
laws,  regulations,  or  poUcies;  (2)  have 
any  retroactive  effect;  and  (3)  require 
administrative  proceeding  before  parties 
may  file  suit  challenging  the  provisions 
of  this  rule. 

Regulatory  Flexibility  Act  Certification 

The  Administrator  of  RLIS  has 
determined  that  this  final  rule  will  not 
have  a  signific.nnt  economic  imiiact  on 
a  substantial  number  of  small  entities, 
as  defined  bv  the  Regulatory  Flexibility 
Act  (5  U.S.C.  60J  et'seq.).  This  final  rule 
simply  involves  telephone  standards 
and  specifications  already  codified  and 
determined  not  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  sm^ll  entities. 

Information  Collection  and 
Recordkeeping  Requirements 

In  compliance  with  the  Office;  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implements  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L.  96-511)  and  section 
3504  of  that  Act,  there  are  no 
information  collection  and 
recordkeeping  requirements  contained 
in  this  final  rule. 


National  Environmental  Policy  Act 
Certification 

The  Administrator  of  RUS  has 
determined  that  this  final  rule  will  not 
significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.].  therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Executive  Order  12372 

This  final  rule  is  excluded  from  the 
scope  of  Executive  Order  12372. 
Intergovernmental  Consuhation.  that 
requires  intergovernmental  consultation 
with  state  and  local  officials.  A  Notice 
of  Final  rule  titled  Department  Programs 
and  Activities  Excluded  from  Executive 
Order  12372  (50  FR  47034)  exempts 
RUS  and  RTB  loans  and  loan 
guarantees,  and  RTB  bank  loans,  to 
governmental  and  nongovernmental 
entities  from  coverage  under  this  Oidcr. 

Barkground 

Pursuant  to  the-  Department  of 
.Agriculture  Reorganization  Act  of  1994 
(Pub.  L.  103-354,  108  StaL  3178).  the 
United  States  Secretary  of  Agriculture 
simultaneously  abolished  the  Rural 
Electrification  Administration  (Ri^A" 
and  established  the  Rural  Utilities 
Ser\  ire  (RUS).  The  term  "RUS 
standards  and  specifications",  has  the 
sajne  meaning  as  the  term  "REA 
standards  and  specifications",  unless 
olhervvise  indicated.  RUS  issues 
standards  and  specifications  for 
construction  of  telephone  facilities 
financed  with  RUS  loan  funds.  In  this 
document.  RUS  is  setting  out  for  the 
public  for  informational  purposes  the 
currently  completed  list  of  codified 
specifications.  Due  to  the  nature  of  this 
document  ar.d  th^  .Administrative 
Procedure  Act.  this  action  is  being 
published  as  a  final  rule  and  is  effective 
date  of  publication. 

List  of  Subjects  in  7  CFR  Fart  1755 

Loan  progr.ims — communications. 
Rural  areas.  Telephone. 

For  reasons  set  out  in  the  preamble. 
RUS  amends  Chapter  XVII  of  title  7  of 
the  Code  of  Federal  Regulations  as. 
follows: 

PART  1755— TELECOMMUNICATIONS 
STANDARDS  AND  SPECIFICATIONS 
FOR  MATERIALS,  EQUIPMENT  AND 
CONSTRUCTION 

1.  The  authority  citation  for  part  \7^^ 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  901  er  seq.:  1921  rl 
seq.:  Pub.  L.  103-354.  108  Stat.  3178. 


1712 


2.  Sectioi  1755.98  is  amended  by 
.dding  in  r  umerical  order  new  entries 
to  the  tabl"^  to  read  as  follows: 


List 


§1755.98 

specifications 

parts. 


Section 


'755.390  .. 

-755.522  . 

1755.525  .. 

1 755  860  .. 
1755.870  . 
1755.890  .. 

1755.900  .. 


(Docket  No 
39-9116;  At 


agency: 

.Xdininist 
ACTION 
(   'nunent 


MMARY 
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of  telephone  standards  and 
included  In  other  7  CFR 


IssLie 
date 


Title 


6-21-93     RUS  Specification 
for  Filled  Tele- 
phone Cat>ies. 


6-25-93     RUS  Gene-^al  Speci- 
fication lor  Digital, 
Stored  Progfam 
Controlled  Central 
Office  Equipment. 

7_i3_94     RUS  Form  525. 
Central  O'fice 
Equipment  Con- 
tract (Incioding  In- 
stallation). 
12-20-93     RUS  Specification 
for  Filled  Signed 
Wires. 

7-14-94  RUS  Specification 
for  Terminating 
Cables. 

6-21-93     RUS  SpeciJ.c^tion 
for  Filled  Tele- 
p^iore  Cables 
with  Expanded  In- 
sulation. 
8-4-94     RUS  Specification 
for  Filled  Fiber 
Optic  Cables. 


I),)!>fd:  [>  rMPiUirfi.  tsto-l 
Bub  |.  Nash  , 
( 'nder  Secrjtan 
I'oww.tnit 
ifRDoc.9 
BILlI.SG  COOI 
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DEPARTMENT  OF  TR.ANSPORTATION 
Federal  Aliation  Administration 
14  CFR  Pi  irt  39 


94-NM-231-AD;  Amendment 
95-01-05] 


Airworthi  less  Directives;  Boeing 
Model  75  Equipped  With  Pratt  & 
Whitney  (^odel  PW2000  Series  Engines 


1  ede 


F  n 


ral  Aviation 
ution.  DOT. 
al  rule;  reqiipst  for 


This  amcnrlment  adopts  a 
>rthiness  directive  (.-\D)  that  i.s 


applicable  to  certain  Boeing  Model  757 
series  airplanes.  This  action  requires  a 
revision  to  the  FA.\ -approved  Airplane 
Flight  Manual  to  include  procedures  to 
perform  periodic  engine  run-ups  during 
ground  operation  in  icing  conditions  in 
order  to  shed  ice  before  it  accumulates, 
sheds,  and  is  ingested  into  the  engine, 
which  could  cause  damage  to  the  core 
of  the  engine.  This  action  provides 
procedures  for  a  visual  check  to  detect 
ire  build-up  on  the  first  stage  of  the  low 
pre.ssure  compressor  (LPC)  stator  and 
removal  of  any  ice,  as  necessary.  This 
amendment  is  prompted  by  reports  of 
damage  to  the  high  pressure  compressor 
of  the  engines  due  to  ice  ingestion.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  damage  to  engines 
duo  to  the  ingestion  of  ice  into  the 
compressor,  which  can  result  in  the  loss 
of  power  from  the  affected  engine. 
DATES:  Effective  January  20, 1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  (i.  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
.'\ttention:  Rules  Docket  No.  94-NM- 
231-AD,  1601  Lind  Avenue.  S\V.. 
Ronton,  Washington  98055-4056. 

Information  concerning  this 
amendment  may  be  obtained  from  or 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue.  S\V..  Renton, 
Washington  98055^056. 
FOR  FURTHER  INFORMATION  CONTACT: 
1  amra  J.  Elkins.  Aerospace  Engineer, 
I'ropulsion  Branch.  ANM-140S.  FAA. 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue.  SW.,  Renton.  Washington 
f)8055-1056;  telephone  (206)  227-2569; 
fjx  (206)  227-1181;  or  John  Fisher. 
Aerospace  Engineer,  Engine 
Certification  Branch.  ANE-141.  FAA. 
Engine  and  I'ropeller  Directorate. 
Engine  Certification  Office,  12  New 
England  Executive  Park.  Burlington, 
Massachusetts  01803;  telephone  (617) 
2J8-7149:  fa.x  (617)  238-7199. 
SUPPLEMENTARY  INFORMATION:  Recently, 
the  F.AA  has  received  reports  cf  damage 
Ui  the  high  pressure  compressor  (HPC) 
of  the  engines  on  several  Boeing  Model 
757  series  airplanes  equipped  with  Pratt 
&  Whitney  Model  PW2000  series 
engines.  Investigation  into  the  cause  of 
thi.s  damage  revealed  that,  during 
prolonged  ground  operation  in  icing 
conditions,  ice  can  accumulate  on  the 
first  stage  of  the  low  pressure 
compressor  (LPC)  stator.  Subsequent 
atxeleration  to  high  thrust  levels 
K^leasos  this  ice,  which  travels  through 


the  LPC  and  into  the  HPC.  where  blade 
damage  may  occur. 

During  ground  operation  in  icing 
conditions,  ice  may  build  up  on  the  first 
stage  of  the  LPC  stator  of  the  engines. 
The  engine  anti-ice  system  will  not 
remove  or  prevent  the  formation  cf  ice 
on  this  component;  it  only  protects  the 
inlet  cowl.  Ice  accumulation  on  the  first 
stage  of  the  LPC  stator  is  an  urgent 
safety  concern  since  it  may  be  ingested 
into  llie  core  of  the  compressor,  which 
can  cause  damage  to  the  engine.  If  the 
ice  accumulation  is  sufficiently  large 
and  is  subsequently  shed  and  ingested, 
the  resulting  damage  to  the  engine  may 
lead  to  surges  in  or  loss  of  power  from 
the  affected  engine. 

The  FAA  has  determined  that 
periodic  engine  run-ups  will  shed  the 
ice  from  the  first  stage  of  the  LPC  stator 
before  it  accumulates  in  sufficiently 
large  quantities  that,  when  shed,  may 
result  m  damage  to  the  engine.  Ice 
shedding  occurs  when  the  air  loads 
exceed  the  adhesion  force  between  the 
ice  and  the  stator.  However,  the  quantity 
of  ice  that  is  shed  is  not  proportional  to 
rotor  speed.  The  FAA  finds  that  a 
minimum  of  50  percent  rotation  speed 
of  the  engine  fan  (N|)  is  necessar>'  to 
shed  ice;  power  settings  below  50 
percent  Nj  are  ineffective  for  ice 
removal.  In  addition,  the  FAA  has 
determined  that  these  engine  run  ups 
should  be  based  on  temperature  and 
visible  moisture,  rather  than  on  icing 
indications  on  the  airframe  of  the 
airplane. 

Ice  accumulation,  if  not  detected  and 
removed,  can  be  ingested  into  the 
compressor  and  cause  damage  to  the 
engine,  which  could  result  in  the  loss  of 
power  from  the  affected  engine. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  damage  to  these  engines  due  to 
ice  ingestion  into  the  compressor,  which 
may  result  in  the  loss  of  power  from  the 
affected  engine.  This  AD  requires 
revising  the  Limitations  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(.■\FM)  to  include  procedures  that  will 
ensure  that  during  inclement  weather, 
periodic  engine  run-ups  will  shed  ice 
before  it  accumulates  and  causes 
damage  to  the  engine. 

This  action  also  provides  procedures 
for  a  visual  check  to  detect  ice  build-up 
on  the  first  stage  of  the  LPC  stator  and 
removal  of  any  ice,  if  necessary.  The 
FAA  has  determined  that  these  visual 
chocks  may  be  properly  performed  by 
pilots  because  the  cher :ks  do  not  require 
the  use  of  tools,  precision  measuring 
equipment,  training,  pilot  logbook 
endorsements,  or  the  use  of  or  reference 


to  technical  data  that  are  not  contained 
in  the  body  of  the  AD. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  e.xists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  fiight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  detprminiag  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  e.xamination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

-Commenters  wishing  the  FA.\  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-23  l-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  h  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1.354(a).  1421 
and  1423;  49  L'.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-01-05  Boeing:  Amendment  3»-9116. 
Docket  94-N.V1-231-AD. 

Applicahility:  Model  757  series  airplanes 
equipped  with  Pratt  &  Whitney  Model 
PW2000  series  engines,  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
arconiplished  previously. 

To  prevent  damage  to  these  engines  due  to 
ice  ingestion  into  the  compressor,  whit  h  may 
(...■;uli  in  the  loss  of  power  from  the  affected 
engine,  accomplish  the  following: 

(a)  Within  14  days  after  the  efferlive  date 
of  this  .^D.  revise  the  Limitations  Section. 
Section  1,  page  11.  of  the  FAA-approved 
Airplane  Flight  .Manual  (AFM)  to  include  the 
following  statement.  This  may  he 
accomplished  bv  inserting  a  copy  of  this  AD 
in  the  AFM. 

Ground  Operations  During  Icing  Conditions 

Periodic  engine  run-ups  must  he  performed 
■during  prolonged  ground  operation  in  ii mg 
conditions  (im  luding  time  to  taxi-in  and 
laxi-out,  and  ground  hold  time),  when  i-n;;:   i? 
anti-ice  is  r»>quireii  and  the  outside  air 


temperature  (OAT)  is  +3  degrees  Centigrade 
(37  degrees  Fahrenheit)  or  less. 

These  momentary  run-ups  must  be 
performed  to  a  minimum  of  50  percent  Ni  in 
order  to  shed  ice  from  the  first  stage  of  the 
low  pressure  compressor  (LPC)  stator.  The 
run-up  interval  is  established  according  to 
either  paragraph  a.  or  paragraph  b..  below: 

a.  If  a  visual  check  of  the  leading  edge  of 
the  first  stage  of  the  LPC  stator  has  NOT  t)een 
accomplished  prior  to  engine  start,  run-ups 
must  be  performed  at  intervals  not  to  exceed 
15  minutes  (including  time  to  taxi-in  and 
taxi-out,  and  ground  hold  time):  or 

b.  If  a  visual  check  of  the  leading  edge  of 
the  first  stage  of  the  LPC  stator  has  been 
accomplished  prior  to  engine  start  and  it  is 
determined  to  be  free  of  ice.  run-ups  must  bi; 
performed  at  intervals  not  to  exceed  30 
minutes  (including  time  to  taxi-in  and  taxi- 
out,  and  ground  hold  time).  Any  ice 
accumulation  on  the  first  stage  of  the  LPt^ 
must  be  removed  prior  to  dispatch. 

In  no  case  can  the  engines  be  operated  tur 
more  than  30  minutes  wiihoii!  »'ilhcr  a  visual 
check  or  an  engine  run-up. 

If  either  of  the  time  limits  in  par.igraph  a. 
or  paragraph  b..  above,  is  exceedi-d  withi:ut 
performing  a  run-up.  the  aircraft  must  be 
taxied  to  an  area  where  the  engines  can  bi- 
shut  down,  a  visual  check  for  ice 
accumulation  must  be  accomplished,  and 
any  ice  must  be  removed  prior  to  the  next 
run-up  or  takeoff.  During  taxi  to  the  area  for 
the  visual  inspection,  engine  speeds  greater 
than  40  percent  N,  should  be  avoided  to 
minimize  the  pK>tential  for  ice  shedding  in;o 
the  engine  compressor.  If  these  requirements 
cannot  be  met.  takeoff  is  not  authorized. 

The  pro<:edures  for  accomplishing  the 
visual  check  of  and  ice  removal  from  the  first 
stage  of  the  LPC  stator  are  c  ontained  in 
paragraphs  (b)  and  (c)  of  AO  95-01-05. 

(b)  Perform  visual  che-jks  of  the  englnt   o 
detect  ice  build-up.on  the  llrs!  stage  cfihc 
LPC  stator  in  accordance  v\ilh  the  oro.  i-dur^s 
specified  in  paragraphs  (b)(1)  ar.d  ;n«.'(  -'f 
this  AD,  at  the  times  specified  in  the  revision 
to  the  AFM  required  by  paragrsjih  [  i)  of  this 
AD.  These  visual  checks  may  be  performed 
either  by  the  cockpit  flight  crew  or  by 
certificated  maintenance  personnel. 

(1)  Use  adequate  lighting  to  illuininate  the 
first  stage  of  the  LPC  stator.  This  stator  can 
be  V  iewed  by  standing  at  g-'ound  level,  off  to 
the  side  of  the  centerline  of  tht»  ergine.  and 
viewing  through  the  operAvg  between  the  fan 
blades.  (See  Apjiendix  1 .  Figure  1  c>f  this 
AD.)  If  it  e  is  present,  it  will  oe  ».<:-»"n  to  build 
up  on  the  leading  edge  of  the  first  stage  uf 
the  LPC  stator  or  the  lip  of  \ht-  .si,lilter  (.Sec 
.^ppendix  1.  Figure  2.) 

(2)  This  visual  check  is  to  be  perfornu-d 
after  engine  shutdown  The  v:?..ril  chiM  k  i  .m 
bt!  performed  on  a  windmi.'-.ng  etpine 
without  bringing  the  fan  "y.nr  -Mia  -lop  It 
will  actually  become  i-Hi'-'-r  '■  .,  '^e  it>e  firsl 
stage  of  the  LPC  stator  iCthf  i-'.tor  is  "lirnipg. 
The  it.e  will  be  visible,  if  pre.sent. 

(i )  If  any  ii:e  is  d-trt.teJ  on  the  first  stage 
i:{  the  LPC  stater  (•;«»;  r-  ppenriix  1.  Fi;,jn* ..  I 
dunrg  the  visual  check  if  i|!ii.-ed  by 
pRrr^raj-h  (b)  of  this  AL-  :;  must  be  remo.   -i 
|.f  or  to  liispatch  of  the  aircraft,  in 
accordance  with  the  procedures  specifiB<j  ; 
pcragraph  ic){l)  or  (c)(2l  i.f  this  AD.  as 
aprlicable. 
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air  source  (e.g.,  heating  cart).  At  no  time 
should  the  temperature  of  the  air  supplied 
exceed  175  degrees  Fahrenheit.  Direct  the  air 
past  the  fan  blades  toward  the  first  stage  of 
the  LPC  stator.  Continue  hot  air  de-icing  this 
LPC  stator  until  all  of  the  ice  has  been 
melted.  Melted  ice  and  ice  chunks,  which 
have  been  dislodged,  should  not  be  allowed 
to  accumulate  at  the  bottom  of  the  fan  duct 
where  they  could  refreeze  and  become 
ingested  into  the  engine  during  the  next 
engine  run-up. 

Note  1:  The  only  acceptable  means  to 
remove  ice  from  the  first  stage  of  the  LPC 
stator. are  listed  in  paragraphs  (c)(1)  and  (c)(2) 
of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adiustment  of  thf  (.ompliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  l>e 
obtained  from  the  Seattle  ACO. 

(e)  This  amendment  becomes  effective  on 
January  20. 1995. 


BILLING  CODE  4910-11-^ 


Federal  Register  /  Vol.  60,  No.  3  /  Thursday.  January  5.  1995  /  Rules  and  Regulations  1715 


Appendix  1 


HGUREl 


SPINNER 


VIEW  1  ST  STATOR/SPLTTTER 
LOOKING  IN  THIS  DIRECTION 


FIGURE  2 


LOOI^  FOR  ICE  ON  SPLITTER 
AND  1ST  VANE 


/^ 


BILUNQ  COOe  4910-13-C 


1716 


Issued  in 
December  2p 
James  V.  Dt  vany 

Acting  Man  igi 
Directorate, 
[FR  Doc.  95  -1 
BILUNQ  COM 


Renton,  Washington,  on 
1994. 


Federal  Register  /  Vol.  ■60,  No.  3  /  Thursday,  January  5.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  3  /  Thursday.  January  5.  1995  /  Rules  and  Regulations  1717 


jer,  Transport  Airplane 
Aircraft  Certification  Sen' ice. 
76  Filed  1-4-95;  8:45  am] 


4910-1»-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CommissiDn 

18  CFR  P^rts  141,  375,  and  385 
[Docket  Noi  RM93-20-000] 

Electronic  Filing  of  FERC  Form  No.  1 
and  Deleglation  to  Chief  Accountant 
Order  No.  574 


Issued  Dec€  mber 
AGENCY:  F  ;deral 
Commission 
action:  Filial  rule. 


29,  1994. 
Energy  Regulatory 


SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  amending  its 
regulation  >  to  provide  for  the  electronic 
filing  of  F;  JRC  Form  No.  1.  Annual 
Report  of  ^lajor  electric  utilities, 
licensees  i  ind  others.  Commencing  with 
the  report  for  reporting  year  1994,  due 
on  or  before  April  30.  1995,  fihng  will 
be  require  i  in  the  form  of  a  computer 
diskette  ir  addition  to  the  currently 
required  r  umber  of  paper  copies.  No 
changes  a  e  being  made  to  the  FERC 
Form  No.  1  itself.  The  Commission  has 
concludec  that  the  automation  of  Form 
1  fihng  w;  11  yield  significant  benefits, 
including  more  timely  analysis  and 
publicatic  n  of  data,  increased  data 
analysis  c  ipability,  reduced  cost  of  data 
entry  and  retrieval,  simplification  of 
form  desij  ;n,  and  overall  reduction  of 
reporting  burden. 

EFFECTIVE  DATE:  This  rule  is  effective 
February  ).  1995. 

FOR  FURTh  ER  SNFORMATION  CONTACT: 
Richard  K  attingly  (Legal  Information). 
Electric  Rates  and  Corporate 
Regulat  on,  Office  of  the  G€..eral 
Counse  ,  Federal  Energy  Regulatory 
Conuni  ;sion.  825  North  Capitol 
Street,  IJ.E.,  Washington,  D.C.  20426, 
(202)  2(8-2070 
Robert  J. !  ,ynch  (Technical  Information), 
Office  c  f  Chief  Accountant.  Federal 
Energy  Regulatory  Commission.  810 
First  St  eet,  N.E.,  Washington,  D.C. 
20426.   202)  219-3012 
SUPPLEME '4TARY  INFORMATION:  In 
addition  I  o  publishing  the  full  text  of 
this  docu  nent  in  the  Federal  Register, 
the  Comr  lission  also  provides  all 
interestec  persons  an  opportunity  to 
inspect  oi  copy  the  contents  of  this 


document  during  normal  business  hours 
in  Room  3104.  at  941  North  Capitol 
Street.  N.E.,  Washington.  D.C.  20426. 
The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
text  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  diahng  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  19200. 14400,  12000.  9600, 
7200,  4800,  2400,  1200  or  300bps,  full 
duplex,  no  parity.  8  data  bits,  and  1  stop 
bit.  The  full  text  of  this  document  will 
be  available  on  CIPS  for  60  days  from 
the  date  of  issuance  in  ASCII  and 
WordPerfect  5.1  format.  After  60  days 
the  document  will  be  archived,  but  still 
accessible.  The  complete  text  on 
diskette  in  WordPerfect  format  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  La  Dorn  Systems 
Corporation,  also  located  in  Room  3104. 
941  North  Capitol  Street,  N.E.. 
Washington,  D.C.  20426. 

Before  Commissioners;  Elizab)eth  Anne 
Moler,  Chair:  Vicky  A.  Bailey,  James  J. 
Hoecker,  William  L.  Massey.  and  Donald  P. 
Santa,  Jr. 

Electronic  Filing  of  FERC  Form  No.  1  and 
Delegation  to  Chief  Accountant;  Docket  No. 
RM93-2O-O00. 

Order  No.  574  Final  Rule 

Issued  December  29, 1994. 
L  Introduction 

On  July  23. 1993,  the  Federal  Energy 
Regulatory  Commission  (Commission) 
issued  a  notice  of  proposed  rulemaking 
(NOPR) '  in  which  the  Commission 
proposed  to  amend  18  CFR  Parts  141 
and  385  to  provide  for  the  electronic 
filing  of  FERC  Form  No.  1,  "Annual 
Report  of  Major  electric  utilities, 
licensees  and  others"  (Form  1).  Under 
the  proposed  rule,  in  addition  to  paper 
copies,  future  Form  1  filings  would  also 
be  made  by  means  of  a  computer 
diskette  incorporating  software 
programming  developed  by  the 
Commission.  Electronic  reporting  of 
Form  1  was  proposed  to  commence  with 
reporting  year  1993,  due  on  or  before 
April  30. 1994.  No  change  was  proposed 
in  Form  1  itself. 

Interested  parties  were  requested  to 
submit  written  comments.  Comments 
were  received  from  numerous  electric 
utilities,  industry  associations,  and  the 
Energy  Information  Administration  of 
the  United  States  Department  of  Energy. 
On  December  30,  1993.  the  Commission 
issued  a  Notice  of  Intent  to  Act  and 


Response  to  Comments  (Notice).^  The 
Commission  deferred  issuance  of  a  final 
rule  pending  development  and  testing  o' 
the  necesscuy  software.  The  Commission 
stated  that  it  anticipated  that  the 
development  and  testing  process  would 
be  complete  in  time  for  the  electronic 
filing  of  Form  1  for  report  year  1994. 
due  on  or  before  April  30,  1995.  The 
Commission  also  stated  its  views  on  a 
number  of  issues  raised  by  the 
commenters. '  The  procedures  outlined 
in  the  Notice  have  been  successfully 
completed,  and  the  Commission  is  now 
adopting  a  final  rule  amending  its 
regulations  to  provide  for  the  electronic 
filing  of  Form  1  and  also  for  the 
delegation  of  authority  to  the  Chief 
Accountant  or  his  designee  to  rule  on 
requests  for  waiver  of  the  electronic 
filing  requirements. 

n.  Public  Reporting  Burden 

The  current  annual  reporting  burden 
for  the  industry  for  collection  of 
information  is  estimated  to  be  235,000 
hours  for  the  Form  1.  The  industry 
burden  is  based  on  an  estimate  of  1,217 
average  hours  on  an  annual  basis  for  the 
193  entities  which  complete  a  Form  1 
filing.  These  estimates  include  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  arid 
completing  and  reviewing  the  collection 
of  information. 

The  Commission  anticipates  that  any 
increase  in  reporting  biu-den  for 
collection  of  information  from  this  rule 
will  be  minimal.  Initially,  there  may  be 
some  increase  in  reporting  burden  as 
respondents  develop  procedures  and 
adapt  equipment  to  implement 
electronic  filing.  However,  for  the  last 
several  years,  most  Form  1  respondents 
have  already  prepared  their  Form  1 
paper  copies  from  computer-based 
systems.  This  rule  will  thus  result     v 
largely  in  a  standardization  of  preparing 
and  filing  the  form  electronically. 

Send  comments  regarding  reporting 
burden  or  any  other  aspect  of  the 
Commission's  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to  the  Federal  Energy 
Regulatory  Commission,  941  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426  (Attention:  Michael  Miller, 
Information  Services  Division,  202- 
208-1415),  and  to  the  Office  of 


'  58  FR  40606  (Julv  29,  1993):  IV  FERC  Stats.  & 
Regs.  1  32.498  (1993). 


•59  ra  1687  (Jan.  12.  1994).  In  an  ordnr  issiiiiit 
concuiTpntly,  on  December  30.  1993.  Ihe 
Com.Tiission  also  adopted  a  final  rule  delegating  to 
the  Chief  Accountant  or  his  designee  the  authority 
to  act  on  requests  for  waiver  of  the  Form  Nos.  1  ami 
1-F.  Order  No.  564.  59  KR  1917  (Jan.  13.  1994):  III 
FERC  Stats.  &  Regs.  1  30.990  (1993). 

-'The  discussion  and  analysis  in  Ihe  Notice  is 
hereby  incorporated  by  reference  in  this  order. 


Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget 
(Attention:  Desk  Officer  for  Federal 
Lnergv  Regulatory  Commission). 

in.  Background 

The  Commission,  in  the  exercise  of  its 
iiuthority  under  the  Federal  Power  Act, 
coUect.s  data  pertaining  to  the  electric 
utility  industry  in  the  United  .States.* 
One  of  the  principal  forms  used  for 
collection  of  this  information  is  Form  1 . 
which  is  submitted  annually  by  some 
193  electric  utilities  and  licenses.  Form 
1  consists  of  cover  pages,  four  pages  of 
general  information  and  instructions, 
and  113  pages  of  schedules 
incuirporating  financial  and  operational 
information  pertaining  to  the 
respondent  companies.  Form  1  also 
requires  that  certain  financial 
information  be  certified  bv  an 
independent  certified  public 
accountant  5  as  conforming  to  the 
Commission's  Uniform  System  of 
.\(;roiints.& 

Form  1  has  heretofore  been  submitted 
in  a  paper  or  hardcopy  format. 
Currently.  Form  1  respondents  must  file 
.111  original  and  six  copies.  As  noted  in 
the  .N'OPR,  the  Commission  and  its  staff 
have  been  approached  by  individual 
r;lectric  utilities  and  state  commission 
stdlTs  inquiring  whether  the 
Commission  had  developed  or  planned 
to  develop  an  automated  data  filing 
system  for  Form  1.  These  parties 
suggested  that  such  a  procedure  could 
yield  significant  benefits  in  terms  of 
process  simplification  and  savings  of 
time  and  expense. 

The  Commission  has  concluded  that 
the  automation  of  Form  1  filing  will 
vi(:ld  significant  benefits,  including 
more  timely  analysis  and  publication  of 
data,  increased  data  analysis  capability, 
nxhiced  cost  of  data  entry  ojid  retrieval. 
-.:mplification  of  form  design,  and 
overall  reduction  of  reporting  burden. 
.Accordingly,  in  this  Final  Rule,  the 
C!ommission  is  requiring  ths  automation 
of  Form  1  filing. 

IV.  Summary  of  Proposal 

The  NOPR  outlined  a  plan  under 
uhich  the  Commission  would  develop  a 
personal  computer  (PC)  based  software 
package  for  Form  1  reporting.^  The 
software  would  be  available  on  standard 
t  oinputer  diskettes  with  instructions 
and  documentation  and  would  be  sent 
to  each  Form  1  respondent  without 
charge.  The  program  would  display  the 


Mhl.S.C.  825.  825c. 

'  !h  CFR  41.11.  The  Com.Tiission  d:ii  not  prnposi- 
■V  <  hangc  in  the  requirer-.ents  for  filing  thp 
iriui-pendent  certified  pubic  accountant's  report. 
"18  CFR  Part  101. 
".•\n  IBM  compatible.  DOS-hased  system. 


Form  1.  schedule  by  schedule,  on  the 
respondent's  PC.  The  required  data 
could  then  be  manually  key-entered  on 
the  respondent's  PC.  The  program  was 
intended  to  permit  the  respondent  to 
"import"  the  required  data  from  its  PC 
or  mainframe  computer  directly  into  the 
software  package,  thus  avoiding  the 
manual  data-entry  process.  When  the 
data  entry  process  was  completed,  the 
respondent,  using  the  software,  would 
be  able  to  produce  a  data  diskette  that 
would  be  submitted  to  the  Commission, 
alorig  with  the  required  paper  copies.'^ 

The  Commission  ncted  tiiat  it  had 
already  initiated  the  process  of 
procuring  the  necessary  software 
package  for  automating  Form  1 
reporting  and  stated  that,  upon  receipt 
of  the  software  package,  the 
Commission  staff  would  test  all  aspects 
of  the  system,  including  data  input,  data 
output,  and  print  capability.  The 
Commission  also  stated  its  intention  to. 
conduct  a  thorough  field  test  of  the 
software  package  with  volunteer  Form  1 
respondents. 

V.  Development  of  the  Software 
Program 

Development  of  software  for 
elec-tronic  reporting  of  Form  1  was 
carried  out  in  accordance  with  the 
outline  set  forth  in  the  NOPR.  Working 
with  members  of  th;;  Commission  staff, 
a  software  contractor  developed  an 
initial  program,  which  was  submitted 
for  preliminary  testing.  The  program 
was  thorougriiy  tested  by  the  staff  and 
numerous  adjustments  and  revisions 
were  adopted.  Following  completion  of 
these  tests,  the  staff  established  a 
working  group  of  volunteer  electric 
utilities  to  design  a  field  test  for  the 
program.  The  field  test  was  undertaken 
and  successfully  completed.  The  results 
of  the  field  test  confirm  that  the  Form 
1  software  program  is  practical,  reliable, 
and  suitable  for  the  purpose  of 
electronic  filing  of  Form  1. 

VI.  Reporting  Procedure 

The  Commission  intentls  to  mail  the 
program  to  each  Form  1  respondent  in 
late  December  1994  or  early  January 
1995.  The  program  is  incorporated  in 
three  diskettes,  which  will  be 
accompanied  by  a  user  manual  and  a 
covrr  letter.  The  cover  letter  will 
include  (1)  an  explanation  of  the 
principal  features  of  the  program.  (2)  the 
ndmes  and  telephone  numbers  of  staff 
contact^s  for  any  respondents  requiring 
assistance.  (3)  diskette  labelUng 
instructions,  (4)  instructions  for  filing 
corrections  (resubmissions),  and  (5) 


"Tiie  sotTware  paciiage  would  also  enable 
rrrspop.dents  to  pri.nt  paper  copies  of  the  Form  1. 


other  pertinent  information  regarding 
the  filing  requirements  and  procedures. 
The  Form  1  report,  which  will  be 
incorporated  on  a  single  diskette,  must 
be  submitted  by  each  respondent  on  or 
before  April  30  of  each  year, 
commencing  April  30.  1995.  Each 
respondent  will  be  required  to  submit 
two  duplicate  diskettes,  together  with 
the  required  original  and  six  paper 
copies. 

The  Commission  is  adopting  one 
change  in  reporting  procedure  as  a 
result  of  tlie  adoption  of  the  electronic 
fihng  requirement.  Heretofore,  revisions 
to  ^orm  1  data  were  made  by  means  of 
submitting  only  those  individual  pages 
or  schedules  requiring  correction.  I:i  the 
future,  in  cases  where  changes  are 
required,  respondents  will  be  required 
to  submit  a  complete  Form  1  report 
incorporating  the  necessary  changes  and 
corrections.  Two  new  diskettes  and  an 
original  and  six  conforming  paper 
copies  will  be  required  to  be  filed.  This 
requirement  is  necessary  in  order  to 
facilitate  electronic  collation  of  the 
reported  data  and  to  assure  the 
completeness  and  consisfencv  of 
reporting. 

VII.  Regulator}-  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act  > 
requires  rulemakings  to  contain  either  a 
description  and  analysis  of  the  effect 
that  a  nile  will  have  on  small  entities  or 
to  certify  that  the  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 
Because  most  respondents  do  not  fall 
V.  ithin  the  definition  of  "small 
entity,  " '"  the  Commission  certifies  that, 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
ntunber  of  .small  entities. 

VIII.  Information  Collection  Statement 

The  regulations  of  the  Office  of 
Management  and  Budget  (0MB) ' ' 
require  that  OMB  approve  certain 
information  and  recordkeeping 
requirements  imposed  by  an  agency. 
The  information  collection  requiremonls 
in  this  Final  Rule  are  contained  in  FERC 
Form  No.  1 .  "Annual  Report  of  Major 
electric  utilities,  licensees  and  others" 
(OMB  approval  No.  1902-0021  J.  Since 
this  Final  Rule  does  not  involve  new 
information  requirements  and  will  have 
a  minimal  effect  on  current  information 
collections,  there  is  no  need  to  obtain 


"5  l.'.S.C.  601-612. 

'•■Spf  5  U.S.C.  601(J).  titinK  to  se<  lion  3  ol  the 
Small  Business  Act.  15  U.S.C  632.  which  dep.nes 
a  "small-kwsiness  concern"  as  a  business  which  :» 
independently  owned  and  operated  and  which  is 
not  dominant  in  its  Held  of  operation. 

"5  CFR  1.120.14. 
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0MB  apprbvai.  However,  the 
Commissi(  n  is  sending  a  copy  to  OMB 
for  inforniiitionai  purposes  only. 

IX.  Enviro  imental  Statement 

s>ion  regulations  require  that 
il  assessment  or  an 
impact  statement  he 
any  Commission  action 
ve  a  significant  adverse 
e  human  environment.'-  No 

al  consideration  is 
or  the  promulgation  of  a  rule 
1  es  information  gathering, 

d  dissemination."  The  final 
;  ffects  the  way  in  which  the 

gathers  information. 
Iv.  no  environmental 
on  is  necessary. 
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n  amends  Parts  141.  375  and 

er  I,  Title  \^.Codenf 
'Illations,  as  set  forth  helow 
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PART  14i— STATEMENTS  AND 
REPORT^  (SCHEDULES) 

thority  citation  for  Port  141 
to  read  as  follows: 


:  15U.S.C.  79;  16  tl.S.C.  791il- 
2645:31  II.S.C  9701.  42  1'.. S.C. 


'•ReRulat  ons  ImplcmenlinnNaiion.il 
Environme.  lal  Policv  Act.  S2  KR  47897  (Uo:.  17 
1987):  FERC  Stals.  &  Regs.  RpsiilHiions  Preambles 
)986-90l.l).783(1987). 

"18CFRp80.4(a)(5) 


(b)  F///ng  requirements. 


2.  In  §  l41  1,  the  heading  of  paragraph 
(b)  is  revised  and  paragraph  (b)(2)  is 
revised  tq  read  as  follows: 

§141.1    FfeRC  Form  No.  1.  Annual  report  of 
Major  ele<^ric  utilities,  licensees  and  others. 


(2)  When  to  file  and  what  to  file.  This 
report  form  shall  be  filed  on  or  before 
April  30  of  each  year  for  the  previous 
calendar  year.  This  report  form  must  be 
filed  as  prescribed  in  §385.2011  of  this 
chapter  and  as  indicated  in  the  general 
instructions  set  out  in  this  report  form, 
and  must  he  properly  completed  and 
verified.  Filing  on  electronic  media 
pursuant  to  §  385.2011  of  this  chapter 
will  he  required  commencing  with 
report  year  1994.  due  on  or  before  April 
30, 1995. 

PART  375— THE  COMMISSION 

3.  The  authority  citation  for  Part  375 
is  revised  to  read  as  follows: 

Authority:  5  US  C.  551-557;  15  IL.S.C. 
717-717VV,  3301-3432;  16  U..S.C  791-825r. 
2601-2645;  42  IJ.S.C.  7101-7352. 

4.  Section  375.303  is  amended  by 
revising  paragraph  (1)  to  read  as  follows: 

§  375.303    Delegations  to  the  Chief 
Accountant. 


(1)  Deny  or  grant,  in  whole  or  part, 
requests  for  waiver  of  the  requirements 
for  statements  or  reports  under  §  141.1 
of  this  chapter  (FERC  Form  No.  1. 
Annual  Report  of  Major  electric  utilities, 
licensees  and  others)  and  §  141.2  of  this 
chapter  (FERC  Form  No.  1-F,  Annual 
report  for  Nonmajor  public  utilities  and 
licensees),  and  of  the  filing  of  FERC 
Form  No.  1  on  electronic  media 
(§385.2011  of  this  chapter.  Procedures 
for  filing  on  electronic  media, 
paragraphs  (a)(6).  (c),  and  (e)). 

PART  385— RULES  OF  PRACTICE  AND 
PROCEDURE 

5.  The  authority  citation  for  Fart  385 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  551-557: 15  li.S.C. 
717-717Z.  3301-3432:  16  U.S.C.  791<i-825r. 
2601-2645;  31  U.S.C.  9701;  42  US-C.  7101- 
7352:  49  U.S.C.  60502;  49  App.  U.S.C:.  1-85. 

B.  Section  385.2011  is  amended  by 
revising  the  heading,  by  adding 
paragraph  (a)(6)  and  bv  revising 
paragraphs  (c)(3).  (e)(i).  (e)(2)  and  (e)(4) 
to  read  as  follows: 

§  385.201 1    Procedures  for  filing  on 
electronic  media  (Rule  2011). 

(a)*   •   * 

(6)  FERC  Form  No.  1,  Annual  report 
of  Major  electric  utilities,  licensees  and 
others. 


(3)  The  electronic  media  must  be 
accompanied  by  the  traditional 
prescribed  number  of  paper  copies. 


(c)* 


(e)  lV'a;ver— (1)  F///ng  of  petition.  If  a 
natural  gas  company,  electric  utility, 
licensee  or  other  entity  does  not  have 
and  is  unable  to  acquire  the  computer 
capability  to  file  the  information 
required  to  be  filed  on  electronic  media, 
the  company  may  request  waiver  from 
the  requirement  of  this  part,  by  filing  an 
original  and  two  copies  of  a  petition 
The  natural  gas  company,  electric 
utility,  licensee  or  other  entity  may 
renew  the  waiver  if  the  company  can 
continue  to  show  that  it  does  not  have 
and  is  unable  to  acquire  the  computer 
capability  for  electric  filing. 

(2)  Standard  for  waiver.  The  petition 
for  waiver  must  show  that  the  natural 
gas  company,  electric  utility,  licensee  or 
other  entity  does  not  have  the  conipiitcr 
capability  to  file  the  information 
required  under  this  section  on 
electronic  media  and  that  acquisition  of 
the  capability  would  cause  the  company 
severe  economic  hardship.  This  waiver 
may  he  granted  for  up  to  one  year. 
***** 

(4)  Der/.s/on  on  petition.  The 
Commission  or  its  designee  will  review 
a  petition  for  waiver  and  notify  the 
applicant  of  its  grant  or  denial.  Once  Ihi^ 
petition  is  decided,  the  natural  gas 
company,  electric  utility,  licensee  or 
other  entity  will  have  30  days  from  tlu: 
date  of  notification  of  the  decision  to 
submit  any  information,  in  the  manner 
specified  by  the  Commission  in  the 
decision  on  the  waiver  petition,  that 
was  required  to  be  filed  while  the 
petition  was  pending. 

IFK  13<ir.  95-263  Filed  1-4-95;  8:45  iiiiil 
BILUNG  CODE  6717-01-P 


18  CFR  Part  284 

[Docket  No.  RM93-4-006;  Order  No.  563- 

D] 

Standards  for  Electronic  Bulletin 
Boards  Required  Under  Part  284  Of 
The  Commission's  Regulations 

hsucd  D.'conibor  29,  1994. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Final  rule;  Order  modifying 

capacity  release  data  sets. 

SUMMARY:  In  response  to  a  proposed 
modification  submitted  by  the 
Electronic  Bulletin  Board  Working 
Croup,  the  Federal  Energy  Regulatoi  v 
Commission  (Commission)  is  issuing  an 
order  making  changes  to  the  capacity 
release  data  sets.  The  Commission's 
order  revises  its  "Standardized  Data 


Sets  and  Communication  Protocols," 
available  at  the  Commission's  Public 
Reference  and  Files  Maintenance 
Branch,  to  add  two  fields  in  the  Award 
Data  Set  for  reporting  the  maximum 
natural  gas  pipeline  tariff  rate  related  to 
released  capacity.  With  the  electronic 
data  on  maximum  rates,  the 
Commission  can  use  computers  to 
automatically  evaluate  the  relationship 
between  release  and  maximum  rates. 

DATES:  New  fields  must  be  implemented 
by  February  1,  1995. 

ADDRESSES:  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE,  Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Goldenberg.  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington,  DC 
20426,  (202)  208-2294 
Marvin  Rosenberg,  Office  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol 
Street,  NE..  Washington,  DC  20426. 
(202) 208-1283 
Brooks  Carter.  Office  of  Pipeline  and 
Producer  Regulation.  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington,  DC 
20426, (202)  208-0292 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register. 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3104,  941  North  Capitol  Street 
NE..  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
te.\ts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  19200. 14400.  12000.  9600, 
7200.  4800,  2400,  1200  or  300bps,  full 
duplex,  no  parity,  8  data  bits,  and  1  stop 
bit.  The  full  text  of  this  dociunent  will 
be  available  on  CIPS  for  60  days  from 
the  date  of  issuance  in  ASCII  and 
WordPerfect  5.1  format.  After  60  days 
the  document  will  be  archived,  but  still 
accessible.  The  complete  te.xt  on 
diskette  in  WordPerfect  format  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  La  Dom  Systems 
Corporation,  also  located  in  room  3104. 
941  North  Capitol  Street.  NE., 
Washington,  DC  20426. 

Before  Commissioners:  Elizabeth  An.ne 
Moler,  Chair;  Vicky  A.  Bailey.  James  J. 


Hoecker.  William  L.  Massey,  and  Donald  F. 
Santa,  )r. 

Standards  For  ElecUtjnic  Bulletin  Boards 
Required  Under  Part  284  Of  The 
Commission's  Regulations;  Docket  No. 
RM93-4-006. 

Order  No.  563-D;  Order  Modifying 
Capacity  Release  Data  Sets 

Issued  Decemt)er  29. 1994. 

On  November  4.  1994,  the  Electronic 
Bulletin  Board  (EBB)  Working  Group 
submitted  a  proposed  modification  of 
the  capacity  release  data  sets  adopted  by 
the  Commission  in  Order  No.  563. '  The 
approved  data  sets  are  included  in  a 
document  entitled  "Standardized  Data 
Sets  and  Communication  Protocols," 
available  at  the  Commission's  Public 
Reference  and  Files  Maintenance 
Branch. 

The  Working  Group  states  that  to 
accommodate  a  suggestion  from 
Commission  staff  at  the  August  11,  1994 
conference,  it  is  proposing  to  add  fields 
in  the  Award  Data  Set  for  reporting  the 
maximum  tariff  rate  for  service  relating 
to  capacity  posted  for  release  at  the  time 
the  offer  to  release  is  made.  The 
proposed  fields  would  report  the 
maximum  reservation  rate  and 
maximum  volumetric  rate  for  released 
capacity.  The  Working  Group  proposes 
to  make  these  fields  optional,  because 
pipelines  tariffs  do  not  currently  require 
posting  of  maximum  rate.^  The  filing 
also  contains  proposed  revisions  to  the 
Electronic  Data  Interchange  (EDI) 
implementation  guide  relating  to  this 
change. 

Pursuant  to  the  process  adopted  by 
the  Commission  to  make  modifications 
to  the  data  sets,^  public  notice  of  the 
filing  was  issued  on  November  17,  1994, 
with  comments  due  by  November  29, 
1994.  Panhandle  Eastern  Pipelines  "• 
filed  a  comment  supporting  the  data  sets 
as  submitted.  They  request 
implementation  not  be  required  earUer 
than  February  1.  1995,  because  during 
December  and  January,  many  pipelines' 
computer  staffs  are  occupied  with  the 
tasks  of  beta-testing  EDI  confirmation 
and  nomination  data  sets  and  finalizing 


'  Standards  For  Electronic  Bulletin  Boards 
Required  Under  Part  284  of  the  Commission's 
Regulations,  Order  No.  563.  59  FR  516  ((an.  5, 
1994).  Ill  FERC  Stats.  &  Regs.  Preambles  1  30.988 
(Dec.  23.  1993).  order  on  reh'g.  Order  No.  563-A. 
59  FR  23624  (May  6.  1994).  Dl  FERC  Stats.  &  Regs. 
Preambles  1  30.994  (Mav  2.  1994).  rp/ig  denied. 
Order  No.  563-B.  68  FERC  1  61.002  (1994). 

'Optional  means  the  pipeline  must  include  the 
field  only  if  the  pipeline  chooses  to  do  so  or  its 
tariff  requires  it  to  include  the  information. 

>  Order  No.  563-A.  IH  FERC  Stats.  &  Regs. 
Preambles  at  31.036-37. 

*  Algonquin  Gas  Transmission  Company. 
Panhandle  Eastern  Pipe  Line  Company.  Texas 
Eastern  Transmission  Corporation,  and  Trunkline 
Gas  Company. 


transaction  point  information  for  the  PI 
Grid  Common  Code  Data  Base. 

The  National  Registry  of  Capacity 
Rights,  Inc.  (Registry)  supports  the 
Working  Group  filing,  but  contends  that 
the  maximum  rate  fields  be  made 
mandatory  to  ensure  that  the  data  is 
•rovided  by  all  pipelines.  The  Registry 
states  that  due  to  the  operating  principle 
within  the  Working  Group  of  requiring 
100%  consensus  in  support  of  a 
proposed  change,  consensus  could  not 
be  reached  for  requiring  that  the  fields 
be  mandatory.  The  Registry  further 
states  that,  based  on  its  experience  with 
EDI  data,  retention  of  optional  status  for 
these  fields  will  mean  that  the 
maximum  rate  information  will  not  be 
included  in  many  instances.  The 
Registry  maintains  that  changing  to 
mandatory  status  would  require  no 
substantive  change  in  the  data  sets  or 
implementation  guide;  the  only  change 
would  be  redesignate  the  fields  as 
mandatory. 

The  Commission  will  accept  the 
additional  fields,  but  will  require  the 
fields  to  be  mandatory,  so  that  all 
pipelines  will  be  required  to  include 
them.  Having  electronically  transmitted 
data  on  the  maximum  rate  for  releases  _ 
on  all  pipelines  in  the  Award  Data  Set 
is  important  for  the  Commission,  as  well 
as  the  other  members  of  the  gas 
industrj',  to  be  able  to  efficiently 
evaluate  the  capacity  release  market  by 
determining  the  extent  to  which 
capacity  releases  are  discounted  from 
maximum  rates.  With  the  electronic 
data  on  maximum  rates,  the 
Commission  can  use  computers  to 
automatically  evaluate  the  relationship 
between  release  and  maximum  rates. 
Without  electronic  data.  Commission 
staff  would  have  to  determine  the 
maximum  release  rate  for  each  release 
from  the  pipelines'  individual  tariffs 
cmd  manually  enter  that  information  in 
its  computer  data  base.  Given  the  large 
number  of  capacity  release  offers  and 
the  difficulty  in  ascertaining  the 
maximum  rate  that  will  apply  to  each 
release,  manual  entry  would  prove  to  be 
very  tedious  and  time  consuming.' 

For  those  pipelines  that  do  not 
already  include  maximum  rate 
information  on  their  EBBs,  the  burden 
of  adding  this  data  should  not  be 
significant.  All  pipelines  must  know 
(and  in  many  cases  will  already  have 


^  There  are  number  of  factors  that  make 
computation  of  maximum  rates  for  specific  releases 
difficult.  For  example,  many  pipelines  have  a 
significant  number  of  rale  zones,  with  the 
maximum  rate  depending  on  the  numbor  of  zones 
the  release  crosses.  In  addition,  surcharges  and 
other  requirements  in  pipeline  tariffs  may  affect  the 
maximum  rate.  Maximum  rates  also  will  change 
each  time  a  pipclim*  makes  a  tariff  filing  to  revise 
its  rates. 
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computeitzed)  the  maximum  rate 
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32  CFR  F  arts  43a,  1 12,  artd  1 13 

[DoO  Directive  1344.9  and  OoO  Instruction 
1344.12] 

RIN  079o4aF65  and  RtN  0790-AF80 
Indebteciiess  of  Military  Personnel 
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SUMMARV:  5  U.S.C.  5520a(k)  required  the 
Departmsnt  of  Defense  to  "promulgate 
ations"  by  April  4.  1994  for  the 
allotment  of  pay  from 
of  the  Armed  Forces  for  debts 
o  judgments.  The  Department 

its  proposed  rule  in  the 
Legister  chi  April  26.  1994  159 
This  final  rule  satisfies  5 
5420a(k)  by  promulgating 

with  regard  to  members  of 
Arm^d  Forces  which  include 

for  the  involuntary  allotment 
of  a  member  of  the  Armed 
indebtedness  owed  a  third 
etermincd  by  the  final 
of  a  court  of  competent 
ictlon,  and  as  further  determineil 
compptent  military  or  executive 
.  as  appropriate,  to  be  in 
compliaj  ice  with  the  procedural 
requiren  ents  of  the  Soldiers'  and 


Sailors'  Civil  Relief  Act  of  1940;  and 
which  gives  consideration  for  the 
absence  of  a  member  of  the  Armed 
Forces  from  an  appearance  in  a  judicial 
proceeding  resulting  from  exigencies  of 
military  duty. 

EFFECTIVE  DATE:  January  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Major  Alan  L.  Cook,  (703)  697-3387. 
SUPPLEMENTARY  INFORMATION:  Following 
publication  of  the  Department  of 
D.?fense's  proposed  rule,  the  Department 
received  several  public  comments.  After 
review  of  the  comments,  the  Department 
amended  its  proposed  rule  accOTdingly. 
Some  of  the  major  changes  included 
increasing  the  percentage  of  a  member's 
pay  that  could  be  collected  by  a  debtor 
pursuant  to  an  involuntary  allotment; 
deleting  the  requirement  that  a 
judgment  could  not  be  more  than  two 
years  old  in  order  for  the  Department  to 
process  an  involuntary  allotment 
request;  and  establishing  appeal 
procedures  for  debtors  from 
determinations  by  commanders  thai 
preclude  collection  by  involuntary 
allotment  because  of  exigencies  of 
military  duties.  Additionally,  the  Coast 
Guard  coordinated  with  the  Department 
of  Defense  to  be  included  in  the 
regulations  published  by  the 
Department  of  Defense.  Note,  the 
Department  originally  intended  to 
publish  its  final  regulation,  which 
included  both  policy  and  procedural 
provisions,  in  the  form  of  a  DoD 
directive.  However,  due  to  internal 
Department  of  Defense  guidance 
published  in  DoD  5025. 1-M '  (August 
1994),  directives  may  no  longer  include 
procedures.  The  procedures  that  were 
contained  in  the  proposed  rule  have 
been  placed  in  a  DoD  instruction. 
Accordingly,  the  final  rule  is  now  in 
two  parts.  The  first  part,  32  CFR  part 
112,  is  based  on  the  DoD  directive  that 
contains  broad  policy  guidance.  The 
second  part,  32  CFR  part  113,  reflects 
the  DoD  instruction  and  contains  the 
Department's  procedural  guidance.  The 
substance  of  both  parts  are  derived  from 
the  proposed  rule  as  originally 
published  on  April  26.  .Additionally,  it 
has  been  determined  that  32  CFR  parts 
112  and  113  are  not  significant 
regulation  actions.  The  rules  do  not:  (1) 
Have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 
(2)  Create  a  serious  inconsister^y  or 


'  Copies  may  be  obtained,  at  cost,  from  the 
National  Technical  Information  Service.  5285  Port 
Royal  Road.  Springfield,  VA  221B1 


Otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  (3) 
Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  Raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order.  It  has  also  been  determined  that 
this  rule  is  not  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601)  because  it 
will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  The  primary 
financial  effect  on  administering  the 
rule  will  be  a  reduction  in 
administrative  costs  and  other  burdens 
resulting  from  the  simplification  and 
clarification  of  certain  policies. 
Additionally,  it  has  been  determined 
that  32  CFR  part  112  does  not  impose 
any  reporting  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
3520).  32  CFR  part  113  imposes  an 
information  collection  requirement  for 
which  the  paperwork  has  been 
completed.  The  OMB  approval  number 
is  0704-0367.  Specifically,  OMB 
provided  their  approval  for  the 
collection  of  information  required  by 
DD  Form  2653,  appendix  C  to  32  CFR 
part  113,  that  was  originally  intended  to 
be  included  in  the  DoD  directive  but 
had  to  be  moved  to  the  DoD  instruction 
(for  internal  reasons  as  noted  above). 
Finally,  application  forms  for 
involuntary  allotment  (DD  Form  2653, 
"Involuntary  Allotment  Application," 
as  described  in  32  CFR  part  113, 
appendix  C)"tnay  be  obtained  from  the 
Etefense  Finance  and  Accounting 
Service,  Cleveland  Center,  Code  L,  PO 
Box  998002,  Cleveland,  Ohio  44199- 
8002,  telephone  (216)  522-5301. 

List  of  Subjects  in  32  CFR  Parts  43a, 
112  and  113 

Claims,  Credit,  Military  personnel. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Uaison 
Officer,  Department  of  Defense. 

Accordingly,  under  the  authority  of 
10  U.S.C.  30l",  Title  32  of  the  Code  of 
Federal  Regulations,  Chapter  I, 
Subchapter  C.  is  amended  to  read  as 
follows: 

Dated:  Dei^mber  28, 1994. 
PART  43a— [REMOVED] 

1.  Part  43a  is  removed. 

2.  32  CFR  parts  112  and  113  are  added 
to  read  as  follows: 


PART  112— INDEBTEDNESS  OF 
MILITARY  PERSONNEL 

Sec. 

112.1  Purpose. 

112.2  Applicability  and  scope. 

112.3  Definitions. 
12.4  Policy. 

112.5  Responsibilities. 

Authority:  5  U.S.C.  5520a(k)  and  10  U.S.C. 
113(d). 

§112.1    Purpose. 

This  part:  (a)  Updates  policy  and 
responsibilities  governing  delinquent 
indebtedness  of  members  of  the  Military 
Services,  and  prescribes  policy  for 
processing  involuntary  allotments  from 
the  pay  of  military  members  to  satisfy 
judgment  indebtedness  in  accordance 
with  5  U.S.C.  5520a(k). 

(b)  Establishes  responsibility  for 
procedures  implementing  5  U.S.C. 
5520a(k),  15  U.S.C.  1601  note,  1601- 
1614,  1631-1646,  1661-1665a,  1666- 
1666).  and  1667-1667e  ("Truth  in 
Lending  Act"),  and  15  U.S.C.  1601  note, 

'  and  1692-16920  ("Fair  Debt  Collection 
Practices  Act"). 

(c)  Designates  the  Director,  Defense 
Finance  and  Accounting  Service 
(DFAS),  as  the  Department  of  Defense 
Executive  Agent  for  forms  necessary  to 
process  involuntary  allotments.  The 
Executive  Agent  shall  publish,  print, 
stock,  distribute,  and  revise  forms. 

§  1 1 2.2    Applicability  and  scope. 

(a)  AppHes  to  the  Office  of  the 
Secretary  of  Defense,  the  Military 
Departments  (including  the  Coast  Guard 
when  it  is  not  operating  as  a  Military 
Service  in  the  Navy  by  agreement  with 
the  Department  of  Transportation),  the 
Chairman  of  the  Joint  Chiefs  of  Staff,  the 
Unified  Combatant  Commands,  the 
Inspector  General  of  the  Department  of 
De^nse.  the  Defense  Agencies,  and  the 
Department  of  Defense  Field  Agencies 
(hereafter  referred  to  collectively  as  "the 
Department  of  Defense  Components"). 
The  term  "Military  Services."  as  used 
herein,  refers  to  the  Army,  the  Navy,  the 
Air  Force,  the  Marine  Corps,  and  the 
Coast  Guard. 

(b)  The  provisions  of  this  part  do  not 
apply  to: 

fl)  Indebtedness  of  a  member  of  the 
Military  Services  to  the  Federal 
Government. 

(2)  Processing  of  indebtedness  claims 
to  enforce  judgments  against  military 
members  for  alimony  or  child  support. 

(3)  Claims  by  State  or  municipal 
governments  under  the  processing 
guidelines  for  complaints,  including  tax 
collection  actions. 

§112.3    Definitions. 

(a)  Absence.  A  member's  lack  of  an 
"appearance,"  at  any  stage  of  the 


judicial  process,  as  evidenced  by  failing 
to  physically  attend  court  proceedings; 
failing  to  be  represented  at  court 
proceedings  by  counsel  of  the  member's 
choosing;  or  failing  to  timely  respond  to 
pleadings,  orders,  or  motions. 

(b)  Court.  A  court  of  competent 
jurisdiction  within  any  State,  territory, 
or  possession  of  the  United  States. 

(c)  Debt  collector.  An  agency  or  agent 
engaged  in  the  collection  of  debts 
described  under  15  U.S.C.  1601  note 
and  1692-16920  ("Fair  Debt  Collection 
Practices  Act"). 

(d)  Exigencies  of  military  duty.  A 
military  assignment  or  missing-essential 
duty  that,  because  of  its  urgency, 
importance,  duration  location,  or 
isolation,  necessitates  the  absence  of  a 
member  of  the  Military  Services  from 
appearance  at  a  judicial  proceeding  or 
prevents  the  member  from  being  able  to 
respond  to  a  notice  of  application  for  an 
involuntary  allotment.  Exigency  of 
military  duty  is  normally  presumed 
during  periods  of  war,  national 
emergency,  or  when  the  member  is 
deployed. 

(e)  Judgment.  A  final  judgment  must 
be  a  valid,  enforceable  order  or  decree, 
by  a  court  from  which  no  appeal  may 
be  taken,  or  from  which  no  appeal  has 
been  taken  within  the  time  allowed,  or 
from  which  an  appeal  has  been  taken 
and  finally  decided.  The  judgment  must 
award  a  sum  certain  amount  and  specify 
that  the  amount  is  to  be  paid  by  an 
individual  who,  at  the  time  of 
application  for  the  involuntary 
allotment,  is  a  member  of  the  Military 
Services. 

(f)  Just  financial  obligations.  A  legal 
debt  acknowledged  by  the  military 
member  in  which  there  is  no  reasonable 
dispute  as  to  the  facts  or  the  law;  or  one 
reduced  to  judgment  that  conforms  to 
the  Soldiers'  and  Sailors'  Civil  Relief 
Act  of  1940,  as  amended  (50  U.S.C. 
appendix  sections  501-591). 

(g)  Member  of  the  military  services. 
Any  member  of  the  Regular  Army,  Air 
Force,  Navy,  Marine  Corps,  or  Coast 
Guard,  and  any  member  of  a  Reserve 
component  of  the  Army,  Air  Force, 
Navy,  Marine  Corps  or  Coast  Guard 
(including  the  Army  National  Guard  of 
the  United  States  and  the  Air  National 
Guard  of  the  United  States)  on  active 
duty  pursuant  to  10  U.S.C.  672,  for  a 
period  in  excess  of  180  days  at  the  time 
an  application  for  involuntary  allotment 
is  received  by  the  Director,  DFAS.  or 
Commanding  Officer,  Coast  Guard  Pay 
and  Personnel  Center.  The  following 
shall  not  be  considered  members: 

(1)  Retired  personnel,  including  those 
placed  on  the  temporary  or  permanent 
disabled  retired  list;  and 


(2)  Persormel  in  a  prisoner  of  war  or 
missing  in  action  status,  as  determined 
by  the  Secretary  of  the  Military 
Department  concerned. 

§112.4    Policy. 

(a)  Members  of  the  Military  Services 
are  expected  to  pay  their  just  financial 
obUgations  in  a  proper  and  timely 
manner.  A  Service  member's  failure  to 
pay  a  just  financial  obligation  may 
result  in  disciplinary  action  under  the 
Uniform  Code  of  Military  Justice  (10 
U.S.C.  801-940)  or  a  claim  pursuant  to 
Article  139  of  the  Uniform  Code  of 
Military  Justice  (10  U.S.C.  939).  Except 
as  stated  in  this  section,  and  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section,  the  Department  of  Defense 
Components  have  no  legal  authority  to 
require  members  to  pay  a  private  debt 
or  to  divert  any  part  of  their  pay  for 
satisfaction  of  a  private  debt. 

(1)  Legal  process  instituted  in  civil 
courts  to  enforce  judgments  against 
military  personnel  for  the  payment  of 
alimony  or  child  support  shall  be  acted 
on  in  accordance  with  42  U.S.C.  651- 
665,  and  Part  7,  Chapter  7,  Section  B.  of 
Department  of  Defense  7000.14-R\ 
Volume  7,  Part  A. 

(2)  Involuntary  allotments  under  5 
U.S.C.  5520a(k)  shall  be  estabfished  in 
accordance  with  this  part. 

(b)  Whenever  possible,  indebtedness 
disputes  should  be  resolved  through 
amicable  means.  Claimants  may  contact 
miUtary  members  by  having 
correspondence  forwarded  through  the 
military  locator  services  for  an 
appropriate  fee,  as  provided  under  DoD 
Instruction  7230. 7. ^ 

(c)  The  following  general  policies 
apply  to  processing  of  debt  complaints 
(not  involuntary  allotments): 

(1)  Debt  complaints  meeting  the 
requirements  of  this  part,  and 
procedures  established  by  the  Under 
Secretary*  of  Defense  (Personnel  and 
Readiness),  as  required  by  32  CFR  part 
113,  shall  receive  prompt  processing 
assistance  from  commanders. 

(2)  Assistance  in  indebtedness  matters 
shall  not  be  extended  to  those  creditors: 

(i)  Who  have  not  made  a  bona  fide 
effort  to  collect  the  debt  directly  from 
the  military  member; 

(ii)  Whose  claims  are  patently  false 
and  misleading;  or 

(iii)  Whose  claims  are  obviously 
exorbitant; 

(3)  Some  States  have  enacted  laws 
that  prohibit  creditors  from  contacting  a 
debtor's  employer  about  indebtedness  or 


'  Copies  may  be  obtained,  at  cost,  from  tne 
National  Technical  Information  Senice.  5285  Port 
Royal  Road.  Springfield.  VA  22161. 

'See  footnote  1  to  §  112.4(aUl) 
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communi  rating  facts  on  indebtedness  to 
an  emplo  rer  unless  certain  conditions 
are  met.  1  he  conditions  that  must  be 
met  to  renove  this  prohibition  are 
generally  such  things  as  reduction  of  a 
debt  to  juilgment  or  obtainii^  written 
perraissio  a  of  the  debtor. 

(i)  At  Department  of  Defense 
installations  in  States  having  such  laws, 
the  processing  of  debt  complaints  shall 
not  be  extended  to  those  creditors  who 
are  in  violation  of  the  State  law. 
Commanders  may  advise  creditors  that 
this  rule  Sas  been  established  because  it 
is  the  general  poUcy  of  the  Military 
Services  to  comply  with  State  law  when 
that  law  qoes  not  infringe  upon 
.significant  military  interests. 

(ii)  Thej rule  in  §  112.4(c)(3)(i)  shall 
govern  ev  en  though  a  creditor  is  not 
licensed  I  o  do  business  in  the  State 
where  th<  debtor  is  located.  A  similar 
practice  ^all  be  started  in  any  State 
enacting  1 1  similar  law  regarding  debt 
collectioi  . 

(4)  Unt  er  15  U.S.C.  1601  note  and 
1692-16*  2o  ("Fair  Debt  Collection 
Practices  Act"),  contact  by  a  debt 
collector  Arith  third  jjarties.  such  as 
comman<  ing  officers,  for  aiding  debt 
colleclioi  is  prohibited  without  a  court 
order,  or  ;he  debtor's  prior  consent 
given  dir  (ctly  to  the  debt  collector. 
Creditors  are  generally  exempt  from  this 
roquirem  snt,  but  only  when  they  collect 
on  this  o'  vn  behalf. 

(d)  Th«  following  general  policies 
apply  to  processing  of  involuntary 
(illotmen  s  under  5  U.S.C.  5520a(k). 

(1)  In  t  lose  cases  in  which  the 
indebted  less  of  a  miUtary  member  has 
been  redi  iced  to  a  judgment,  an 
applicati  >n  for  an  involuntary  allotment 
from  the  aay  of  the  member  may  be 
made  un  ler  procedures  prescribed  by 
the  Unrif  r  Secretary  of  Defense 
(Persi)iir  1  and  Readiness).  Such 
procedt;i  es  shall  provide  the  exclusive 
remedy  i  vailable  under  5  U.S.C. 
.5520a(k) 

(2)  An  involuntary  allotment  from  a 
membor'  i  pay  shall  not  be  started  in  any 
indebted  ness  case  in  which: 

(i)  Exij  encies  of  military  duty  caused 
the  absei  ce  of  the  member  from  the 
judicial   iroceeding  at  which  the 
jiidgmon;  was  rendered;  or 

(ii)  Th  !re  has  not  been  compliance 
with  the  procedural  requirements  of  the 
.Soldiers  and  Sailors'  Qvil  Relief  Act  of 
1940,  50  U.S.C.  appendix  sections  501- 

r.9i. 

§  1 1 2.5    I  Responsibilities. 

(a)  Th( !  Uiuier  Secretary  of  Defense  for 
Fersonn(  :l  and  Readiness  shall: 

(1)  In  I  ;onsultation  with  the  Under 
Secretar  •  of  Defense  (Comptroller), 
cstablibl  procedures  for  the  processing 


of  debt  complaints  and  involuntary 
allotments. 

(2)  Have  policy  oversight  on  the 
assistance  to  be  provided  by  military 
authorities  to  creditors  of  military 
personnel  who  have  drf)t  complaints, 
and  on  involuntary  allotment  of  military 

pay. 

(b)  The  Under  Secretary  of  Defense 
(Comptroller)  shall: 

(1)  Establish,  as  necessary,  procedures 
supplemental  to  those  promulgated  by 
the  Under  Secretary  of  Defense 
(Personnel  and  Readiness)  to  administer 
and  process  involuntary  allotments  from 
the  pay  of  members  of  the  Military 
Services;  this  includes  the  authority  to 
promulgate  forms  necessary  for  the 
efficient  administration  and  processing 
of  involuntary  allotments. 

(2)  Ensure  that  the  Director,  DFAS: 

(i)  Implements  procedures  estabhshed 
by  the  Under  Secretary  of  Defense 
(Personnel  and  Readiness)  and  the 
Under  Secretary  of  Defense 
(Comptroller). 

(ii)  Considers  whether  the  Soldiers' 
and  Sailors'  Civil  Relief  Act  of  1940,  as 
amended  (50  U.S.C.  appendix  sections 
501-591).  has  been  complied  with 
under  5  U.S.C.  5520a(k)  prior  to 
establishing  an  involuntary  allotment 
against  the  pay  of  a  member  of  the 
Mihtary  Services. 

(iii)  Acts  as  the  Department  of  Defense 
Executive  Agent  for  Department  of 
Defense  forms  necessary  to  process 
involuntary  allotments. 

(c)  The  Heads  of  the  Department  of 
Defense  Components  shall  urge  military 
personnel  to  meet  their  just  financial 
obligations,  since  foilure  to  do  so 
damages  their  credit  reputation  and 
affects  the  public  image  of  all 
Department  of  Defense  personnel.  See 
DoD  Directives  1000.10,3  iooO.11,*  and 
5500.7.5 

(d)  The  Secretaries  of  the  Military 
Departments  shall: 

(1)  Establish,  as  necessary,  procedures 
to  administer  and  process  involuntary 
allotments  from  the  pay  of  members  of 
the  MiUtary  Services.  This  includes 
designating  those  commanders,  or  other 
officials  who  may  act  in  the  absence  of 
the  commander,  who  shall  be 
responsible  for  determining  whether  a 
member's  absence  from  a  judicial 
proceeding  was  caused  by  exigencies  of 
military  duty,  and  establishing  appeal 
procedures  regarding  such 
determinations. 

(2)  Require  commanders  to  counsel 
members  to  pay  their  just  debts, 
including  complying,  as  appropriate, 


"<  See  footnote  1  to  §112.4ta)tl). 
■•  See  footnote  1  to  §  112.4(a)(1). 
■'See  footnote  1  to  §112.4(8)11). 


with  court  orders  and  judgments  for  the 
payment  of  alimony  or  child  support. 

(3)  Emphasize  prompt  command 
action  to  assist  with  the  processing  of 
involuntary  allotment  applications. 

(e)  The  Chief,  Office  of  Personnel  and 
Training,  for  the  Coast  Guard  shall: 

(1)  Establish,  as  necessary,  procedures 
supplemental  to  those  promulgated  by 
the  Under  Secretary  of  Defense 
(Personnel  and  Readiness)  to  administer 
and  process  involuntary  allotments  imm 
the  pay  of  members  of  the  MiUtary 
Services;  this  includes  the  authority  to 
promulgate  forms  necessary  for  the 
efficient  administration  and  processing 
of  involuntary  allotments. 

(2)  Ensure  that  the  Commanding 
Officer,  Coast  Guard  Pay  and  Personnel 
Center: 

(i)  Implements  procedures  established 
by  the  Under  Secretary  of  Defense 
(Personnel  and  Readiness)  and  Chief, 
Office  of  Personnel  and  Training. 

(ii)  Considers  whether  the  Soldiers' 
and  Sailors'  Civil  ReUef  Act  of  1940,  as 
amended  (50  U.S.C.  appendix  sections 
501-591),  has  been  compUed  with 
under  5  U.S.C.  5520a(k)  prior  to 
establishing  an  involuntary  allotment 
against  the  pay  of  a  member  of  the 
Military  Services. 

(iii)  Acts  as  the  Coast  Guard  Executive 
Agent  for  forms  necessary  to  process 
involuntary  allotments. 

PART  113— INDEBTEDNESS  OF 
MILITARY  PERSONNEL 

Sec. 

113.1  Purpose. 

113.2  Applicability. 

113.3  Definitions. 

113.4  Polin,'. 

113.5  Responsibilities. 

113.6  Procedures. 

Appendix  A  to  part  113 — Certificate  of 

Compliance 
Appendix  B  to  part  113 — Standards  of 

Fairness 
Appendix  C  to  part  113— Sample  DD  Form 

2653.  "'Involuntary  Allotment 
Application" 

Appendix  D  to  part  113— Sample  DD  Form 

2654,  'Involuntary  Allotment  Notice  and 
Prticessing" 

Authority:  5  U.S.C.  5520a(k)  and  10  U.S.C. 
113(d). 

§113.1     Purpose. 

This  part  implements  policy,  assigns 
responsibilities,  and  prescribes 
procedures  under  32  CFR  part  112 
governing  delinquent  indebtedness  of 
members  of  the  Military  Ser\'ices. 

§113.2    Applicabichlity. 

This  part  applies  to  the  Office  of  the 
Secretary  of  Defense,  the  Military 
Departments  (including  the  Coast  Guard 
when  it  is  not  operating  as  a  Military 


Service  in  the  Navy  by  agreemeat  with 
the  Department  of  Transportation),  the 
Chairman  of  the  )oint  Chiefis  of  Staff,  the 
Unified  Combatant  Commands,  the 
Inspector  Geaeial  of  the  IDepartment  of 
Defense,  the  Defense  Agencies,  and  the 
DoD  Field  Activities  (hereafter  referred 
to  collectively  as  "the  DoD 
Components**).  The  term  "Vfilitary 
Services,"  as  used  herein.  Fefers  to  the 
Army,  the  Navy,  the  Air  Force,  the 
Marine  Corps,  and  the  Coast  Guard. 

§113.3    Definitions. 

(a)  Appearance.  The  presence  and 
participation  of  a  member  of  the 
Military  Services,  or  an  attorney  of  the 
membiar's  choosing,  throughout  the 
judicial  proceeding  frxwu  which  the 
judgnient  was  issued  that  is  the  basis  for 
a  request  for  enforcement  through 
involuntary  allotment. 

(b)  Applicant.  The  original  judgment 
holder,  a  successor  in  interest,  or 
attorney  or  agent  thereof  who  requests 
an  involuntary  allotment  from  a  member 
of  the  Military  Services  pnrsuant  to  DoD 
Directive  1344.9.1 

(c)  Pay  subject  to  involuntary 
allotment  For  purposes  of  complying 
with  32  CFR  part  112  and  5  U.S.C. 
5520a(k),  pay  subject  to  involuntary 
allotment  shall  be  determined  by: 

(1)  Including: 

(i)  Basic  pay  but  excluding  reduction 
for  education  for  education  benefits 
under  section  38  U.S.C.  1411  ("New  G.L 
BiU"). 

(ii)  Special  pay  (including  enlistment 
and  reenlistment  bonuses). 

(iii)  Incentive  pay. 

(iv)  Accrued  leave  payments  (basic 
pay  portion  only). 

(v)  Readjustment  pay. 

(vi)  Severance  pay  (including 
disabiUty  severance  pay). 

(vu)  Lump-sum  Reserve  bonus. 

(viii)  Inactive  duty  training  pay. 

(2)  Excluding: 

(i)  Retired  pay  (including)  disabilit>' 
retired  pay). 

(ii)  Retainer  pay. 

(iii)  Separation  pay.  Voluntary 
Separation  Incentive  (VSI).  and  Special 
Separation  Benefit  (SSB). 

(iv)  Allowances  paid  under  titles  10 
and  37  of  the  United  States  Code  (e.g.. 
Chapter  53  of  title  10  and  Chapter  7  of 
title  37,  respectively)  and  other 
reimbursements  for  expenses  incurred 
in  cormection  with  duty  in  the  Military 
Service  or  allowances  in  lieu  thereof. 

(v)  Payments  not  specifically 
enumerated  in  §  1 13.3(cKl). 

(3)  After  including  the  items  in 

§  113.3(c)(1).  subtracting  the  following 


pay  items  to  compute  the  final  emnings 
value  of  the  pay  subject  to  involnDtary 
aUotment: 

(i)  Federal  and  State  employment  and 
income  tax  withholding  (amount 
limited  only  to  that  which  is  necessary 
to  fulfill  member's  tax  Uabitity)L 

(ii)  PICA  tax. 

(iii)  Amounts  mandatorily  withheld 
for  the  United  States  Soldins'  and 
Airmen's  Home. 

(iv)  Deductions  for  the  Servicemen's 
Group  Life  Insurance  coverage. 

(v)  Retired  Serviceman's  Family 
Protection  Plaii. 

(vi)  Indebtedness  to  the  United  States. 

(vii)  Fiiies  and  forfeitures  ordered  by 
a  court-martial  or  a  commanding  officer. 

(viii)  Amounts  otherwise  required  by 
law  to  be  deducted  from  a  member's  pay 
(except  payments  under  42  U.S.C  659, 
661,  662.  and  665). 

(d)  Preponderence  of  the  evidence.  A 
greater  weight  of  evidence  that  is  more 
credible  and  convincing  to  the  mind. 
That  which  best  accords  with  reason 
and  probability.  (See  Black'sXaw 
Dictionary  2) 

(e)  Proper  and  Timeby  Manner.  A 
manner  that  imder  the  circumstances 
does  not  reflect  discredit  on  the  Militar>' 
Service. 

§113.4    Policy 

(a)  It  is  DoD  policy  under  32  CFR  part 
112  that  procedures  be  estabUshed  for 
the  processing  of  debt  complaints 
against  members  of  the  Military  Services 
and  involuntary  allotments  from  the  pay 
of  members  of  the  Military  Services. 

(b)  An  involuntary  allotment  shall  not 
exceed  the  less«"  of  25  percent  of  a 
member's  pay  subject  to  involuntary 
allotment  or  the  maximum  percentage  of 
pay  subject  to  garnishment  proceedings 
under  the  applicable  State  law. 

(c)  The  amount  of  an  involuntary 
allotment  under  32  CFR  part  112  and 
this  part  when  combined  with 
deductions  as  a  result  of  garnishments 
or  statutory  allotments  for  spousal 
support  arid  child  support  under  42 
U.S.C.  659,  661 ,  662,  or  665,  may  not 
exceed  the  lesser  of  25  percent  of  a 
member's  pay  subject  to  involuntary 
allotment  or  the  maximum  percentage  of 
pay  subject  to  garnishment  proceedings 
under  applicable  State  law.  In  any  case 
in  which  the  maximum  percentage 
would  be  exceeded,  garnishments  and 
involuntary  allotments  for  spousal  and 
child  support  shaU  take  precedence  over 
involuntary  allotments  authorized 
under  32  CFR  part  112  and  this  part. 
Involuntary  allotments  established 
under  32  CFR  part  112  and  this  part 


'  Copies  may  be  obtained,  at  cost,  from  the 
National  Tecbtiical  Information  Swrvite,  5285  Port 
Royal  Road.  Springfield.  VA  221B1. 


'  Black's  Law  Dictionary.  Fourtti  Edilian.  W«st 
Publishing  Company.  Saint  Paul.  MinnesoU  (1952). 


shaQ  be  reduced  or  stopped  as  necessary 
to  avoid  exceeding  the  maximum 
percentage  allowed. 

(d)  The  Troth  in  Lending  Act  (15 
U.S.C.  1601  note.  1601-1614, 1631- 
1646, 1661-1666J,  and  1667-1667e) 
prescribes  the  general  disclosure 
requirements  that  must  be  met  by  those 
offering  or  extending  consumer  credit 
and  Federal  Reserve  9osrA  Regulation  Z 
(12  CFR  226)  prescribes  the  specific 
disclosure  requirements  for  both  open- 
end  and  installment  credit  transactions. 
In  place  of  Federal  Government 
requirements,  State  regulations  apply  to 
credit  transactions  when  the  Federal 
Reserve  Board  has  determined  that  the 
State  regulations  impose  substantially 
similar  requirements  and  provide 
adequate  enforcement  measures. 
Commanding  officers,  with  the 
assistance  of  judge  advocates,  should 
check  regulations  of  the  Federal  Reserve 
Board  to  determine  whether  Federal  or 
State  laws  and  regulations  govern. 

§113.5    Responsibilities. 

(a)  The  Under  Secretary  of  Defense  for 
Personnel  and  Readiness  shall  monitor 
compliance  with  this  part. 

(b)  The  Under  Secretary  of  Defense 
(Comptroller)  shall  ensure  Defense 
Finance  and  Accounting  Service  (DFAS) 
implementatfcn  of  this  part. 

(c)  The  Heads  of  the  DoD  Components 
shall  ensure  compliance  with  this  part. 

§113.ft    Procedure*. 

(a)  The  following  procedures  apply  to 
the  processing  of  debt  complaints 
against  members  of  the  Military 
Services. 

(1)  It  is  incumbent  on  those 
submitting  indebtedness  complaints  to 
show  that  they  have  met  the  disclosure 
requirements  of  the  Truth  in  Lending 
Act  (15  U.S.C.  1601  note,  1601-1614, 
1631-1646, 1661-1666J,  and  1667- 
1667e)  and  Federal  Reserve  Board 
RegulaUon  Z  (12  CFR  226).  and  that 
they  complied  with  the  Standards  of 
Fairness  (appendix  B  to  this  part). 

(2)  Creditors  subject  to  Federal 
Reser\'e  Board  Regulation  Z  (12  CFR 
226).  and  assignees  claiming 
thereunder,  shall  submit  with  their  debt 
complaint  an  executed  copy  of  the 
Certificate  of  CompUance  (appendix  A 
to  this  part),  and  a  true  copy  of  the 
general  and  specific  disclosures 
provided  the  member  of  the  Military 
Service  as  required  by  the  Truth  in 
Lending  Act  (15  U.S.C.  1601  note.  1601- 
1614.  1631-1646,  1661-1666J.  and 

1 667-1 667e).  Debt  complaints  that 
request  assistance  but  do  not  meet  these 
requirements  will  be  returned  without 
action  to  the  claimant. 
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(3)  A  c:  editor  not  subject  to  Federal 
Reserve  I  oard  Regulation  Z  (12  CFR 
226),  sue  1  as  a  public  utility  company, 
shall  sub  nit  with  the  request  a 
certificate  that  no  interest,  finance 
charge,  o  other  fee  is  in  excess  of  that 
permittee  by  the  law  of  the  State  in 
which  th  !  obligation  was  incurred. 

(4)  A  fc  reign-owned  company  having 
deljt  com  jlaints  shall  submit  with  its 
request  a  true  copy  of  the  terms  of  the 
debt  (Enj  lish  translation)  and  shall 
certify  th  it  it  has  subscribed  to  the 
.Standard  >  of  Fairness  (appendix  B  to 
this  part) 

(5)  Deb  t  complaints  that  meet  the 
requirem  mts  of  this  part  shall  be 
processei   by  Department  of  Defense 
Compon(  nts.  "Processed"  means  that 
Heads  of  the  Department  of  Defense 
Componc  nts,  or  designees,  shall: 

(i)  Rev  ew  all  available  facts 
surrount  ing  the  transaction  forming  the 
basis  of  t  je  complaint,  including  the 
member'    legal  rights  and  obligations, 
and  any  i  efenses  or  counterclaims  the 
member  nay  have. 

(ii)  Ad  ise  the  member  concerned 
that: 

(A)  Jus  financial  obligations  are 
expected  to  be  paid  in  a  proper  and 
timelv  manner,  and  what  the  member 
should  da  to  comply  with  that  policy; 

(B)  Fir  ancial  and  legal  ci^i^nseling 
services  ire  available  under  DoD 
Directivt  1344.7  '  in  resolving 
indebtec  less:  and 

(C)  Th  It  a  failure  to  pay  a  just  debt 
may  resi  It  in  the  creditor  obtaining  a 
judgmen :  from  a  court  that  could  form 
the  basis  for  collection  of  pay  from  the 
member  pursuant  to  an  involuntary 
allotmcn  ;. 

(iiil  If  I  member  acknowledges  a  debt 
as  a  resu  t  of  creditor  contact  with  a 
DoD  Cor  iponent,  advise  the  member 
that  assi:  tance  and  counseling  may  be 
avail.iblt  from  the  on-base  military 
banking  office,  the  credit  union  serving 
the  militjn,-  field  of  membership,  or 
other  avi  liable  military  community 
service  c  rganizations. 

(iv)  Di  ect  the  appropriate  commander 
to  advis<  the  claimant  that: 

I  A)  Til  3se  aspects  of  DoD  policy 
proscribi  d  in  32  CFR  part  112.4,  are 
pertinon  to  the  particular  claim  in 
question ;  and 

(B)  Th  D  member  concerned  has  been 
advised  jf  his  or  her  obligations  on  the 
claim. 

(v)  Th  J  commander's  response  to  the 
claiman  shall  not  undertake  to  arbitrate 
any  disp  uted  debt,  or  admit  or  deny  the 
validity  of  the  claim.  Under  no 
circums  ances  shall  the  response 
indicate  whether  any  action  has  been 


•Sre  fiK 


mote  1  lo^n  3.3(b). 


taken,  or  will  be  taken,  against  the 
member  as  a  result  of  the  complaint. 

(b)  The  following  procedures  apply  to 
the  processing  of  involuntary  allotments 
from  the  pay  of  members  of  the  Military 
Services. 

(1)  Involuntary  allotment  application. 
(i)  Regardless  of  the  Service  Affiliation 
of  the  member  involved,  with  the 
exception  of  members  of  the  Coast 
Guard  an  application  to  establish  an 
involuntary  allotment  from  the  pay  of  a 
member  of  the  Military  Services  shall  be 
made  by  sending  a  completed  DD  Form 
2653.  "Involuntary  Allotment 
Application"  (appendix  C  to  this  part) 
to  the  appropriate  address  listed  below. 
Applications  sent  to  any  other  address 
shall  be  returned  without  action  to  the 
applicant. 

(For  Army,  Navy,  Air  Force,  or  Marine 
Corps) 
Defense  Finance  and  Accounting 

Service.  Cleveland  Center,  Code  L, 

P.O.  Box  998002,  Cleveland.  OH 

44199-8002 
(For  Coast  Guard  only) 
Coast  Guard  Pay  and  Personnel  Center 

(LGL).  444  S.E.  Quincy  Street, 

Topeka,  KS  66683-3591 

(ii)  Each  application  must  include  a 
copy  of  the  final  judgment  certified  by 
the  clerk  of  court  and  such  other 
documents  as  may  be  required  by 
§113.6(b)(l)(iv). 

(iii)  A  garnishment  summons  or  order 
is  insufficient  to  satisfy  the  final 
judgment  requirement  of  §  113.6(b)(l)(ii) 
and  is  not  required  to  apply  for  an 
involuntary  allotment  under  this  part. 

(iv)  Involuntary  allotment 
applications  must  contain  the  following 
information,  certifications,  and 
acknowledgment: 

(A)  The  full  name,  social  security 
number,  and  branch  of  Service  of  the 
military  member  against  whose  pay  an 
involuntary  allotment  is  sought. 
Although  not  required,  inclusion  of  the 
member's  current  duty  station  and  duty 
address  on  the  application  form  will 
facilitate  processing  of  the  application. 

(B)  The  applicant's  full  name  and 
address.  If  the  applicant  is  not  a  natural 
person,  the  application  must  be  signed 
by  an  individual  with  the  authority  to 
act  on  behalf  of  such  entity.  If  the 
allotment  is  to  be  in  favor  of  a  person 
other  than  the  original  judgment  holder, 
proof  of  the  right  to  succeed  to  the 
interest  of  the  original  judgment  holder 
is  required  and  must  be  attached  to  the 
application. 

(C)  The  dollar  amount  of  the 
judgment.  Additionally,  if  the  judgment 
awarded  interest,  the  total  dollar 
amount  of  the  interest  on  the  judgment 
accrued  to  the  date  of  application. 


(D)  A  certification  that  the  judgment 
has  not  been  amended,  superseded,  set 
aside,  or  satisfied;  or,  if  the  judgment 
has  been  satisfied  in  part,  the  extent  to 
which  the  judgment  remains 
unsatisfied. 

(E)  A  certification  that  the  judgment 
was  issued  while  the  member  was  not 
on  active  duty  (in  appropriate  cases).  If 
the  judgment  was  issued  while  the 
member  was  on  active  duty,  a 
certification  that  the  member  was 
present  or  represented  by  an  attorney  of 
the  member's  choosing  in  the 
proceedings,  or  if  the  member  was  not 
present  or  represented  by  an  attorney  of 
the  member's  choosing,  that  the 
judgment  complies  with  the  Soldiers' 
and  Sailors'  Civil  Relief  Act  of  1940.  as 
amended  (50  U.S.C.  appendix  sections 
501-591). 

(F)  A  certification  that  the  member's 
pay  could  be  garnished  under 
applicable  State  law  and  section 
5520a(k)  of  the  United  States  Code,  if 
the  member  were  a  civilian  employee. 

(G)  A  certification  that,  to  the 
knowledge  of  the  applicant,  the  debt  has 
not  been  discharged  in  bankruptcy,  nor 
has  the  member  filed  for  protection  from 
creditors  under  the  bankruptcy  laws  of 
the  United  States. 

(H)  A  certification  that  if  the  judgment 
is  satisfied  prior  to  the  collection  of  the 
total  amount  through  the  involuntary 
allotment  process,  the  applicant  will 
provide  prompt  notice  that  the 
involuntary  allotment  must  be 
discontinued. 

(I)  A  certification  that  if  the  member 
overpays  the  amount  owed  on  the 
judgment,  the  applicant  shall  refund  the 
amount  of  overpayment  to  the  member 
within  30  days  of  discovery  or  notice  of 
the  overpayment,  whichever,  is  earlier, 
and  that  if  the  applicant  fails  to  repay 
the  member,  the  applicant  understands 
he  or  she  may  be  denied  the  right  to 
collect  by  involuntary  allotment  on 
other  debt  reduced  to  judgments. 

(J)  Acknowledgment  that  as  a 
condition  of  application,  the  applicant 
agrees  that  neither  the  United  States, 
nor  any  disbursing  official  or  Federal 
employee  whose  duties  include 
processing  involuntary  allotment 
applications  and  payments,  shall  be 
liable  for  any  payment  or  failure  to 
make  payment  from  moneys  due  or 
payable  by  the  United  States  to  any 
person  pursuant  to  any  application 
made  in  accordance  herewith. 

(v)  The  original  and  three  copies  of 
the  application  and  supporting 
documents  must  be  submitted  by  the 
applicant  to  DFAS. 

(vi)  A  complete  "application  package" 
(the  DD  Form  2653.  supporting 
documentation,  and  three  copies  of  the 


application  and  supporting  documents), 
is  required  for  processing  of  any  request 
to  establish  an  involuntar}'  allotment 
pursuant  to  this  part  and  32  CFR  part 
112. 

(vii)  Applications  that  do  not  conform 
to  the  requireraonts  of  this  part  shall  not 
be  processed.  If  an  application  is 
ineligible  for  processing,  the  application 
package  shall  be  retiuned  to  the 
applicant  wdth  an  explanation  of  the 
deficiency.  In  cases  involving  repeated 
false  certifications  by  an  applicant,  the 
designated  DFAS  official  may  refuse  to 
accept  or  process  additional 
applications  by  that  applicant  for  such 
period  of  time  as  the  official  deems 
appropriate  to  deter  against  such 
violations  in  the  future. 

[2]  Processing  of  involuntary 
allotment  applications,  (i)  Promptly 
upon  receipt  of  DD  Form  2653 
(Appendix  C  to  this  part),  the 
designated  DFAS  official  shall  review 
the  "application  package"  to  ensure 
compliance  with  the  requirements  of 
this  part.  If  the  application  package  is 
complete,  the  DFAS  official  shall: 

(A)  Complete  Section  I  of  DD  Form 
2654.  "Involuntary  Allotment  Notice 
and  Processing"  (Appendix  D  to  this 
part),  by  inserting  the  name,  social 
security  number,  rank,  and  branch  of 
service  of  the  military  member  against 
whom  an  application  for  involuntary 
allotment  is  being  processed. 
Additionally,  the  IDEAS  official  shall 
provide  the  due  date  for  receipt  of  a 
response  at  DFAS.  The  due  date  shall  be 
90  days  from  the  date  DFAS  mails  the 
DD  Form  2654  to  the  commander  and 
member  concerned  as  provided  for  in 
§113.6{b)(2)(i)(B). 

(B)  Mail  one  copy  of  the  application 
package  to  the  member  and  two  copies 
of  the  application  package,  along  with 
DD  Form  2654.  to  the  commander  of  the 
military  member  or  other  official  as 
designated  by  the  Military  Service 
concerned  during  times  of  war.  national 
emergency,  deployment,  or  other  similar 
circumstances,  who  may  act  for  the 
commander,  provided  the  Military 
Service  concerned  has  provided  DFAS 
with  the  name  or  position  of  the  official 
and  the  appropriate  address 
(hereinafter,  the  meaning  of  the  term 
"commander"  includes  such  other 
official). 

(C)  Within  60  days  of  mailing  the 
copies  of  the  application  package  and 
DD  Form  2654.  DFAS  shall  provide 
notice  to  the  member  and  the  member's 
commander  that  automatic  processing  of 
the  involuntary  allotment  apphcation 
shall  occur  if  a  response  (including 
notice  of  an  approved  extension  as 
authorized  in  §  113.6(b)(2)(iii)(B)  and 
(F),  is  not  received  by  the  due  date 


specified  in  Section  I  of  DD  Form  2654. 
In  the  absence  of  a  response,  DFAS  may 
automatically  process  the  involuntary 
allotment  application  on  the  fifteenth 
calendar  day  after  the  date  a  response 
was  due.  When  DFAS  has  received 
notice  of  an  extension,  automatice 
processing  shall  not  begin  until  the 
fifteenth  calendar  day  after  the 
approved  extension  dale. 

(D)  Retain  the  original  of  the 
application  package  and  DD  Form  2654. 

lii)  Upon  receipt  of  an  application,  the 
commander  shall  determine  if  the 
member  identified  in  Section  I  of  DD 
Form  2654  is  assigned  or  attached  to  the 
commander's  unit  and  available  to 
respond  to  the  involunt.iry  allotment 
application.  If  the  member  is  not 
assigned  or  attached,  or  not  available  to 
respond  (e.g..  retired,  in  a  prisoner  of 
war  status,  or  in  a  missing  in  action 
status),  the  commander  will  promptly 
complete  Section  II  of  DD  Form  2654 
and  attach  appropriate  documentation 
supporting  the  detennination.  The 
commander  will  then  mail  the 
application  package  and  DD  Form  2654 
to  DFAS.  Section  II  shall  also  be  used 
by  the  commander  to  notify  DFAS  of 
extensions  beyond  the  due  date  for  a 
response  contained  in  Section  I  of  DD 
Form  2654.  When  such  extensions  are 
authorized,  the  commander  will 
complete  Section  II.  make  a  copy  of 
Sections  I  and  II.  and  promptly  mail  the 
copy  to  DFAS. 

(iii)  Within  5  days  of  receipt  of  an 
application  package  and  DD  Form  2654 
from  the  designated  DFAS  official,  the 
commander  shall  notify  the  member  of 
the  receipt  of  the  application,  provide 
the  member  a  copy  of  the  entire 
application  package,  and  counsel  the 
member  using  and  completing  Section 

III  of  DD  Form  2654  about  the  following: 

(A)  That  an  application  for  the 
establishment  of  an  involuntary 
allotment  for  the  lesser  of  25  percent  of 
the  member's  pay  subject  to  involuntarv* 
allotment  or  the  maximum  percentage  of 
pay  subject  to  garnishment  proceedings 
under  the  applicable  State  law  has  been 
received. 

(B)  That  the  member  has  15  calendar 
days  from  the  date  of  receipt  of  the 
commander's  notice  to  complete  Section 

IV  of  DD  Form  2654.  That  for  good 
cause  shown,  the  conunander  may  grant 
an  extension  of  reasonable  time 
(normally  not  exceeding  30  calendar 
days)  to  submit  a  response.  That  during 
times  of  deployment,  war,  national 
emergency,  assignment  outside  the 
United  States,  hospitalization,  or  other 
similar  situations  that  prevent  the 
member  from  obtaining  necessary 
evidence  or  from  responding  in  a  timely 
manner,  extensions  exceeding  30 


calendar  days  may  be  granted.  That  if 
the  member  fails  to  respond  within  the     ( 
time  allowed,  the  commander  will  note 
the  member's  failure  to  respond  in 
Section  V  of  DD  Form  2654  and  send 
the  form  to  DFAS  for  appropriate  action. 

(C)  That  the  member's  response  will 
either  consent  to  the  involuntary' 
allotment  or  contest  it. 

(D)  That  the  member  may  contest  the 
application  for  any  one  of  the  following 
reasons: 

(i)  There  has  not  been  compliance 
with  the  procedural  requirements  of  the 
Soldiers'  and  Sailors'  Civil  Relief  Act  of 
1940.  as  amended  (50  U.S.C  appendix 
sections  501-591)  during  the  judicial 
proceeding  upon  which  the  involuntary 
allotment  application  is  sought. 

[2]  "Exigencies  of  military'  duty"  (as 
defined  in  32  CFR  part  11 2. '3(d))  caused 
the  "absence"  of  the  member  from 
appearance  in  a  judicial  proceeding 
forming  the  basis  for  the  judgment  ujjon 
which  the  application  is  sought. 

(3)  Information  in  the  application  is 
patently  false  or  erroneous  in  material 
part. 

(4)  The  judgment  has  been  fully 
satisfied,  superseded,  or  set  aside. 

(5)  The  judgment  has  been  materially 
amended,  or  partially  satisfied.  When 
asserting  this  defense,  the  memt)er  shall 
include  evidence  of  the  amount  of  the 
judgment  that  has  been  satisfied. 

(6)  There  is  a  legal  impediment  to  the 
establishment  of  the  involuntary 
allotment  (for  example,  the  judgment 
debt  has  been  discharged  in  bankruptcy, 
the  judgment  debtor  has  filed  for 
protection  from  the  creditors  under  the 
bankruptcy  laws  of  the  United  States, 
the  applicant  is  not  the  judgment  holder 
nor  a  proper  successor  in  interest  to  that 
holder,  or  the  appUcant  has  been 
enjoined  by  a  Federal  or  state  court  from 
eniforcing  the  judgment  debt). 

(7)  Or  other  appropriate  reasons  that 
must  be  clearly  specified  and  explained 
by  the  member. 

(E)  That,  if  the  member  contests  the 
involuntary  allotment,  the  member  shall 
provide  evidence  (documentary  or 
otherwise)  in  support  thereof. 
Furthermore,  that  any  evidence 
submitted  by  the  member  may  be 
disclosed  to  the  applicant  for  the 
involuntary  allotment. 

(F)  That  the  member  may  consult  with 
a  legal  assistance  attorney,  if  reasonably 
available,  or  a  civilian  attorney  at  no 
expense  to  the  government.  That  if  a 
legal  assistance  attorney  is  available,  the 
member  should  immediately  arrange  for 
an  appointment.  That  the  member  may 
request  a  reasonable  delay  from  the 
commander  to  obtain  legal  assistance  (in 
cases  where  an  approved  delay  will 
cause  DFAS  to  receive  the  member's 
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response  (  fter  the  due  date  identified  in 
section  I  (if  DD  Form  2654,  the 
command  jr  must  immediately  notify 
the  design  ated  DFAS  official  of  the 
delay,  the  date  for  an  expected  response, 
and  the  re  ison  for  the  delay  by 
completiii  g  Section  II  of  DD  Form  2654 
and  forwa  rding  a  copy  of  Sections  I  and 
II  to  DFA!  i).  Additionally,  that  requests 
for  extens  ons  of  time  based  on  the  need 
for  legal  a  >sistance  shall  be  denied  to 
members  vho  fail  to  exercise  due 
diligence  n  seeking  such  assistance. 
(G)  Tha  if  the  member  contests  the 
involuntaT  allotment  on  the  grounds 
that  exige  icies  of  military  duty  caused 
the  absen  ;e  of  the  member  from  the 
judicial  p  -oceeding  at  which  the 
judgment  was  rendered,  then  the 
member's  commander  shall  review  and 
make  the  final  determination  on  this 
contentio  i,  and  notify  the  designated 
DFAS  off  cial  of  the  commander's 
decision  »y  completing  Section  V  of  DD 
Form  265  4  and  forwarding  the  form  to 

DFAS. 

(J)  In  determining  whether  exigencies 
of  militar  /  duty  caused  the  absence  of 
the  meml  er,  the  commander  at  the  level 
designate  d  by  the  Service  concerned 
shall  con  ;ider  the  definition  of 
"exigenc  es  of  military  duty"  (as 
defined  i  i  32  CFR  part  112.3(d)). 

(2)  Ad(  itionally.  consideration  shall 
be  given  o  whether  ttie  commander  at 
the  time  ietermined  the  military  duties 
in  questi  )n  to  be  of  such  paramount 
importar  ce  that  they  prevented  making 
the  mem  )er  available  to  attend  the 
judicial    roceedings.  or  rendered  the 
member  inable  to  timely  respond  to 
process,  notions,  pleadings,  or  orders  of 
the  courl . 

(H)  Th  it  if  the  member  contests  the 
invoiunt  iry  allotment  on  any  basis  other 
than  exi|  encies  of  military  duty,  the 
applicat  an  package  and  DD  Form  2654 
shall  be  etumed  to  the  commander  who 
shall  for  vard  it  to  the  designated  DFAS 
official  f  )r  appropriate  action. 

(I)  Th£  t  if  the  member  fails  to  respond 
to  the  cc  mmander  within  the  time 
allowed  under  §  113.6(b)(2)(iii)(B),  the 
commar  der  shall  notify  the  designated 
DFAS  oficial  of  the  member's  failure  to 
respond  by  completing  Section  V  of  DD 
Form  26  54,  and  forwarding  the  form  to 
DFAS. 

(iv)  A  ter  counseling  the  member  in 
accorda  ice  with  §  113.6{b)(2)(iii)(A)-(I), 
the  com  nander  shall; 

(A)  D<  te  and  sign  Section  III  of  DD 
Form  2f  54. 

(B)  Ol  lain  the  member's 
acknow  edgment  of  counseling  by 
having  1  le  member  sign  the  appropriate 
space  Ol   Section  III  of  DD  Form  2654. 

(C)  D(  termine  if  the  member  consents 
to  the  ir  voluntary  allotment  or  needs 


the  time  authorized  under  this  part  to 
review  the  application  package  and  take 
appropriate  action.  If  the  member 
consents  to  the  involuntary  allotment, 
the  commander  shall  direct  the  member 
to  appropriately  complete  Section  IV  of 
DD  Form  2654.  The  commander  must 
then  complete  the  appropriate  item  in 
Section  V  and  promptly  forward  the 
completed  DD  Form  2654  to  the 
designated  DFAS  official. 

(D)  Complete  the  appropriate  items  in 
Section  V  of  DD  Form  2654  when  the 
member  fails  to  respond  within  the  time 
authorized  for  a  response,  or  asserts  that 
exigencies  of  military  duty  caused  the 
absence  of  the  member  from  an 
appearance  in  the  judicial  proceeding 
upon  which  the  Involuntary  Allotment 
Application  is  sought. 

(1)  In  determining  whether  exigencies 
of  military  duty  caused  the  absence  of 
the  member,  the  commander,  at  the 
level  designated  by  the  Service 
concerned,  shall  consider  the  definition 
of  "exigencies  of  military  duty"  (as 
defined  in  32  CFR  part  112.3(d)).  the 
evidence  provided  by  the  member,  any 
other  reasonably  available  evidence 
(e.g.,  a  copy  of  the  member's  personnel 
record),  and  whether  the  commander  at 
the  time  determined  the  miUtary  duties 
in  question  to  be  of  such  paramount 
importance  that  they  prevented  making 
the  member  available  to  attend  the 
judicial  proceedings,  or  rendered  the 
member  unable  to  timely  respond  to 
process,  motions,  pleadings,  or  orders  of 

the  court. 

(2)  The  evidentiary  standard  for  a 
commander  to  determine  whether 
existences  of  militarv'  duty  caused  the 
absence  of  the  member  from  an 
appearance  in  the  judicial  proceeding 
upon  which  the  Involuntary  Allotment 
Application  is  sought  is  a 
"preponderance  of  the  evidence"  (as 
defined  in  §  113.3(d)  of  this  part). 

(5)  If  the  commander  has  made  a 
determination  on  exigencies  of  military 
duty,  the  commander  must  insert  in 
Section  V  of  DD  Form  2654,  the  title  and 
address  of  the  appeal  authority. 

(E)  Promptly  following  the  date  the 
member's  response  is  due  to  the 
commander  as  determined  by 
§  113.6(b)(2)(iii)(B),  ensure  that  the  DD 
Form  2654  is  appropriately  completed 
and  mail  the  form,  along  with  any 
response  received  from  the  member,  to 
DFAS. 

(F)  Provide  the  member  a  copy  of  the 
completed  DD  Form  2654  within  5  days 
of  mailing  to  the  designated  DFAS 

official. 

(v)  Upon  receipt  of  DD  Form  2654  and 
any  additional  evidence  submitted  by 
the  member,  the  designated  DFAS 
official  shall  conduct  a  review  of  the 


entire  application  package,  DD  Form 
2654,  and  any  evidence  submitted  by 
the  member,  to  determine  whether  the 
application  for  an  involuntary  allotment 
should  be  approved  and  established. 

(A)  In  those  cases  where  the  members 
commander  has  completed  Section  V  of 
DD  Form  2654.  and  determined  that 
exigencies  of  military  duty  caused  the 
absence  of  the  member  from  an 
appearance  in  a  judicial  proceeding 
upon  which  the  involuntary  allotment 
application  is  sought,  the  designated 
DFAS  official  shall  deny  the  involuntary 
allotment  application  and  provide  the 
applicant  written  notice  of  the  denial 
and  the  reason  therefor.  The  designated 
DFAS  official  shall  also  advise  the 
applicant  that: 

(1)  The  responsibility  for  determining 
whether  exigencies  of  military  duty 
existed  belonged  to  the  member's 
commander  and  the  Military 
Department  concerned. 

(2)  The  commander's  decision  may  be 
appealed  within  60  days  of  the  date 
DFAS  mailed  the  notice  of  the  decision 
to  the  appHcant. 

[3]  An  Appeal  must  be  submitted  to 
the  appeal  authority  at  the  address 
provided  by  DFAS  (as  found  in  Section 
V  of  the  DD  Form  2654)  in  their  written 
notice  of  denial,  and  that  an  appeal 
submitted  to  an  appeal  authority  and 
address  different  from  the  one  provided 
by  DFAS  may  be  returned  without 
action. 

[4]  An  appeal  must  be  submitted  in 
writing  and  contain  sufficient  evidence 
to  overcome  the  presumption  that  the 
commander's  exigency  determination 
was  correct. 

(5)  The  appellate  authority  shall 
decide  an  appeal  within  30  days  of  its 
receipt  and  promptly  notif>'  the 
applicant  in  wrriting  of  the  decision.  The 
30  day  decision  period  may  be  extended 
during  times  of  deployment,  war. 
national  emergency,  or  other  similar 
situations. 

(6)  If  an  appeal  is  successful,  the 
applicant  must  submit  a  written  request, 
along  with  a  copy  of  the  appellate 
authority's  decision,  to  DFAS  within  15 
days  of  receipt  of  the  appellate 
authority's  decision. 

(B)  Upon  receiving  written  notice  that 
an  applicant  has  successfully  appealed 
a  commander's  determination  on 
exigencies  of  military  duty  that  resulted 
in  denial  of  an  involuntary  allotment 
application.  DFAS  shall  review  the 
application  in  accordance  with 
§  113.6(b)(2)(v)(C).  and  determine 
whether  the  involuntary  allotment 
should  be  approved  and  initiated. 

(C)  In  all  cases,  other  than  as 
described  in  §  113.6(b)(2)(v)(A).  the 
designated  DFAS  official  shall  deny  an 


involuntary  allotment  application,  and 
give  written  notice  to  the  applicant  of 
the  reason(s)  for  denial,  if  the 
designated  DFAS  official  determines 
that: 

(1)  There  has  not  been  compliance 
with  the  procedural  requirements  of  the 
Soldier's  and  Sailor's  Civil  Relief  Act  of 
1940,  as  amended  (50  U.S.C.  appendix 
sections  501-591)  during  the  judicial 
proceeding  upon  which  the  involuntary 
allotment  application  is  sought. 

(2)  Information  in  the  application  is 
patently  false  or  erroneous  in  material 
part. 

(3)  The  judgment  has  been  fully 
satisfied,  superseded,  or  set  aside. 

(4)  The  judgment  has  been  materially 
amended,  or  partially  satisfied.  In  such 
a  case,  the  request  for  involuntary 
allotment  may  be  approved  only  to 
satisfy  that  portion  of  the  judgment  that 
remains  in  effect  and  unsatisfied;  the 
remainder  of  the  request  shall  be 
denied. 

(5)  There  is  a  legal  impediment  to  the 
establishment  of  the  involuntary 
allotment  (for  example,  the  judgment 
debt  has  been  discharged  in  bankruptcy, 
the  judgment  debtor  has  filed  for 
protection  from  the  creditors  under  the 
bankruptcy  laws  of  the  United  States, 
the  applicant  is  not  the  judgment 
creditor  nor  a  proper  successor  in 
interest  to  that  creditor,  or  the  applicant 
has  been  enjoined  by  a  Federal  or  State 
court  from  enforcing  the  judgment  debt). 

(6)  The  member's  pay  is  already 
subject  to  one  or  more  involuntary 
allotments  or  garnishments  that  equal 
the  lesser  of  25  percent  of  the  member's 
pay  subject  to  involuntary  allotment  or 
the  maximum  percentage  of  pay  subject 
to  garnishment  proceedings  under  the 
applicable  State  law. 

(7)  The  applicant  has  abused  the 
processing  privilege  (e.g.,  an  applicant, 
having  been  notified  of  the  requirements 
of  this  part,  repeatedly  refuses  or  fails  to 
comply  therewith). 

(8)  Or  other  appropriate  reasons  that 
must  be  clearly  explained  to  the 
applicant. 

(D)  In  all  cases  other  than  as  described 
in  §  113.6(b)(2)(v)  (A)  and  (C).  the 
designated  DFAS  official  shall  approve 
the  involuntary  allotment  application 
and  establish  an  involuntary  allotment 
against  the  pay  subject  to  involuntary 
allotment  of  the  member. 

(vi)  The  designated  DFAS  official 
shall,  at  any  time  after  establishing  an 
involuntary  allotment,  cancel  or 
suspend  such  allotment  and  notify  the 
applicant  of  that  cancellation  if  the 
member  concerned,  or  someone  acting 
on  his  or  her  behalf,  submits  legally 
sufficient  proof,  by  affidavit  or 
otherwise,  that  the  allotment  should  not 


continue  because  of  the  existence  of  the 
factors  enumerated  in  §  113.6{b}(2)(v){A) 

and  (C)(IH8). 

(3)  Payments 

(i)  Payment  of  an  approved 
involuntary  allotment  under  32  CFR 
part  112  and  this  part  shall  commence 
within  30  days  after  the  designated 
DFAS  official  has  approved  the 
involuntary  allotment. 

(ii)  Payments  under  this  part  shall  not 
be  required  more  frequently  than  once 
each  month,  and  the  designated  official 
shall  not  be  required  to  vary  normal  pay 
and  disbursement  cycles. 

(iii)  If  the  designated  DFAS  official 
receives  several  applications  on  the 
same  member  of  a  Military  Service, 
payments  shall  be  satisfied  on  a  first- 
come,  first-served  basis. 

(iv)  Payments  shall  continue  until  the 
judgment  is  satisfied  or  until  canceled 
or  suspended. 

(A)  DFAS  shall  collect  the  total 
judgment,  including  interest  when 
awarded  by  the  judgment.  Within  30 
days  following  collection  of  the  amount 
of  the  judgment,  including  interest  as 
annotated  by  the  applicant  in  Section  I 
of  DD  Form  2654.  the  appUcant  may 
submit  a  final  statement  of  interest  that 
accrued  during  the  pay-off  period.  This 
final  statement  of  interest  request  must 
be  accompanied  by  a  statement  of 
account  showing  how  the  applicant 
computed  the  interest  amount.  DFAS 
will  collect  this  post-application  interest 
provided  it  is  an  amount  owed  pursuant 
to  the  judgment.  DFAS  shall  not  accept 
any  further  interest  requests. 

(B)  Interest  or  other  costs  associated 
with  the  debt  forming  the  basis  for  the 
judgment,  but  not  included  as  an 
amount  awarded  by  the  judgment,  shall 
not  be  paid  to  applicants  for  involuntary 
allotments. 

(v)  If  the  member  is  found  not  to  be 
entitled  to  money  due  from  or  payable 
by  the  Military  Services,  the  designated 
official  shall  return  the  application  and 
advise  the  applicant  that  no  money  is 
due  from  or  payable  by  the  Military' 
Service  to  the  member.  When  it  appears 
that  pay  subject  to  an  involuntary 
allotment  is  exhausted  temporarily  or 
otherwise  unavailable,  the  applicant 
shall  be  told  why  and  for  how  long  that 
money  is  unavailable,  if  known. 
Involuntary  allotments  shall  be  canceled 
on  or  before  the  date  a  member  retires, 
is  discharged,  or  is  released  firom  active 
duty.  The  designated  DFAS  official  shall 
notify'  the  applicant  of  the  reason  for 
cancellation. 

(vi)  Upon  receiving  notice  from  an 
applicant  that  a  judgment  upon  which 
an  involuntary  allotment  is  based  has 
been  satisfied,  vacated,  modified,  or  set 
aside,  the  designated  DFAS  official  shall 


promptly  adjust  or  discontinue  the 
involuntary  allotment. 

(vii)  The  Under  Secretary  of  E)efense 
(Comptroller)  may.  in  DoD  7000. 14-R* 
Volume  7.  Part  A,  designate  the  priority 
to  be  given  to  involuntary  allotments 
pursuant  to  32  CFR  part  112  and  this 
part,  among  the  deductions  and 
collections  taken  from  a  member's  pay. 
except  that  they  may  not  give 
precedence  over  deductions  required  to 
arrive  at  a  member's  disposable  pay  for 
garnishments  or  involuntary  allotments 
authorized  by  statute  for  alimony  and 
child  support  pa\Tnents.  In  the  absence 
of  a  contrary  designation  by  the 
Comptroller,  all  other  lawful  deductions 
(except  voluntary  allotments  by  the 
member)  and  collections  shall  take 
precedence  over  these  involuntary 
allotments. 

Appendix  A  to  Part  113 — Certificate  of 
Compliance 

I  certify  that  the  (Name  of  Creditor)  upon 
extending  credit 
to  


on    

(Date) 

complied  with  the  full  disclosure 
requirements  of  the  Truth-in-Lending  Act 
and  Regulation  Z,  and  the  Fair  Debt 
Collection  Practices  Act  (or  the  laws  and 

regulations  of  State  of ), 

and  that  the  attached  statement  is  a  true  copy 
of  the  general  and  specific  disclosures 
provided  the  obligor  as  required  by  law. 
I  further  certify  that  the  Standards  of 
Fairness  set  forth  in  DoD  Directive  1344.9  • 
have  been  applied  to  the  consumer  credit 
transaction  to  which  this  form  refers.  (If  the 
unpaid  balance  has  been  adjusted  as  a 
consequence,  the  specific  adjustments  in  the 
finance  charge  and  the  annual  percentage 
rate  should  be  set  forth  below.) 

(Adjustments) 


(Date  of  Certification) 

(Signature  of  Creditor  or  Authorized 
Representative) 

(Street) 

(City,  Slate  and  Zip  Code) 

Appendix  B  to  Part  113 — Standards  of 
Fairness 

1.  No  finance  charge  contracted  for.  made, 
or  received  under  any  contract  shall  be  in 
excess  of  the  charge  that  could  be  made  for 
such  contract  under  the  law  of  the  place  in 
which  the  contract  is  signed  in  the  United 
States  by  the  military  member. 


*  See  footnote  1  to  §  113.3(b). 

>  Copies  may  be  obtained,  at  cost,  from  the 
National  Technical  Information  Service.  5285  Port 
Royal  Road.  Springfield.  VA  22161. 
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contract  or  loan  agreement  shall 
an  attorney's  fee  in  the  event  of 
less  suit  is  Hied,  in  which  event 

ided  in  the  contract  shall  not 
percent  of  the  obligation  found 
aitorney  fees  shall  be  authorized  if 
attorney  is  a  salaried  employee  of  the 


fcr 


pmvi 


banking 
the 

2.  No 
provide 
default  ur 
the  fee 
exceed  20 
due.  No 
the 
holder. 

3.  In 
debtor 
or  its  aj 
subseque 
transact 
agent  sbal  I 
holder  of 
holder  hai  i 
or  under 


io<n 


may 
agert 


transactions,  defenses  that  the 
have  against  the  original  lender 
shall  be  good  against  any 
holder  of  the  obligation.  In  credit 
)Ot)s.  defenses  against  the  seller  or  its 
be  good  against  any  subsequent 
e  obligation,  provided  that  the 
actual  knowledge  of  the  defense 
(jonditions  where  reasonable 
Id  have  apprised  the  holder  of 


itl 


he 


inquirj- 
this  fact 

4.  The  r  lilitary  member  shall  have  the  right 
to  remove  any  security  for  the  obligation 
beyond  St  ite  or  national  boundaries  if  the 
military  n  ember  or  family  moves  beyond 
such  hour  daries  under  military  orders  and 
notifies  th ;  creditor,  in  advance  of  the 
removal.  (  f  the  new  address  where  the 
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security  will  be  located.  Removal  of  the 
security  shall  not  accelerate  payment  of  the 
obligation. 

5.  No  late  charge  shall  be  made  in  excess 
of  5  percent  of  the  late  payment,  or  $5.00, 
whichever  is  the  lesser  amount,  or  as 
provided  by  law  or  applicable  regulatory 
agency  determination.  Only  one  Tate  charge 
may  be  made  fOT  any  tardy  instalhnent.  Late 
charges  shall  not  be  levied  where  an 
allotment  has  been  timely  filed,  but  paj^roent 
of  the  allotment  has  been  delayed.  Late 
charges  by  overseas  banking  facilities  are  a 
matter  of  contract  with  the  Department  of 
Defense. 

6.  The  obligation  may  be  paid  in  full  at  any 
time  or  through  accelerated  payments  of  any 
amount.  There  shall  be  no  penalty  for 
prepayment.  In  the  event  of  prepayment,  that 
portion  of  the  finance  charges  that  has  inured 
to  the  benefit  of  the  seller  or  creditor  shall 

be  prorated  on  the  basis  of  the  charges  that 
would  have  been  ratably  payable  had  finance 
charges  been  calculated  and  payable  as  equal 
periodic  payments  over  the  terms  of  the 
contract,  and  only  the  prorated  anwunt  to  the 
date  of  prepayment  shall  be  due.  As  an 
alternative,  the  "Rule  of  78"  may  be  applied. 

7.  If  a  charge  is  made  for  loan  insurance 
protection,  it  must  be  evidenced  by  delivery 
of  a  policy  or  certificale  of  insurance  to  the 
military  member  within  30  days. 

8.  if  the  loan  or  contract  agreement 
provides  for  payments  in  installation,  each 
payment,  other  than  the  down  payment,  shall 


be  in  equal  or  substantially  equal  amounts, 
and  installments  shall  be  successive  and  of 
equal  or  substantially  equal  duration. 

9.  If  the  security  lot  the  debt  is  repossessed 
and  sold  in  order  to  satisfy  or  reduce  the 
debt,  the  repossession  and  resale  shall  be 
governed  by  the  laws  of  the  State  in  which 
the  security  is  requested. 

10.  A  contract  for  personal  goods  and 
services  may  be  terminated  at  any  time  before 
delivery  of  the  goods  or  services  without 
charge  to  the  purchaser.  However,  if  goods 
made  to  the  special  order  of  the  purchaser 
result  in  preproduction  costs,  or  require 
prepmration  for  delivery,  such  additional 
costs  shall  be  listed  in  the  order  form  or 
contract. 

a.  No  termination  charge  shall  be  made  in 
excess  of  this  amount.  Contracts  for  delivery 
at  future  intervals  may  be  terminated  as  to 
the  undelivered  portion. 

b.  The  purchaser  shall  be  chargeable  only 
for  that  proportion  of  the  total  cost  that  the 
goods  or  services  delivered  bear  to  the  total 
goods  called  for  by  the  contract.  (This  is  in 
addition  to  the  right  to  rescind  certain  credit 
transactions  involving  a  security  interest  in 
real  eistate  provided  by  the  Truth  in  Lending 
Act  (15  U.S.C.  1601  note.  1601-1614. 1631- 
1646, 1661-1665a,  1666-1666J.  and  1667- 
1667e)  and  Federal  Reserve  Board  Regulation 
Z(12CFR226)). 
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INVOLUNTARY  ALLOTMENT  APPLICATION 


fx>rm  Approved 
OMB  No.  0704-0367 
Etpirts  Sep  30,  1997 


eathflrine  ^  h^«ai«.-»-<«rte  car*  nMd«e  and  oomowmc  wna  r«n«MnnQ  tr«  catt«et«n  of  wrivmmw^  S«id  oommoms  ragartfins  ttva  fc««v^  Mtvrvtt  or  m^  attw  cornet  of  «wt  iwaiiiui  ol 
irtorTiotK*'  inA^rn  (.^gi^-v-a  to"  r.Oix-no  tfw  bv*«or  to  Omtarw^m  of  Oatorsc  WaNnonr  HaMojvtora  itnnom  Ooocman  fo»  Monrmar  OovatMnt  xo  Kwti  121»  J^soor 
OKa  MtBlVoY    CJt».l^04    A/iinBlor.  VA   22202.4302   ano  to  Itia  OfK*  ol  Managsrianl  anO  BuOsat.  P»ar<.e-».  ftaOucOor  Pronct  I070403«7|   WMMf^tan.  OC  20603 

URN  rOUR  FORM  TO  OTHER  OF  THESE  ADDRESSES.    SEND  YOUR  COMPI^TED  FORM  TO  "^HE  ADDRESS  IN  THE 


PLEASE  bo  NOT 
INSTRUCT10N63ELC 


PRIVACY  ACT  STATEMENT 


AUTHORITY: 


5  use  5520a,  ED  9397. 


PRINCIPAL  PURPOSE:         To  m«k.e  an  application  lor  the  involuntary  allotment  of  pay  from  a  rnamber  of  t»»e  Arm«j  Servicec  or  th* 
Coaat  ^ard. 

ROirrmE  uses:  Non 

DISCLOSURE:  Volpnta?y;  Aowever.  failure  to  provide  the  requested  information  may  reault  in  denial  of  the  itn/olontary 

all/rmennapalication 


INSTRUCTIONS 

1     Theee  inttructions  govern  an  application  for  invotuntary  allotment  payment  from  Military  Servica  tor  Coaat  GuanI)  member'c  active  or 
reeerve/guard'K  pay  urxJer  5  USC  Section  5520a. 

2.  In  order  to  be  processed,  this  form  must  be  filled  out  completely,  signed.  ar«d  the  followirtg  eupporDr>g  documents  atxachad: 

a.  A  copy  of  the  judgment,  certified  by  the  clerk  of  the  appropnate  court: 

b.  If  the  applicant  is  other  than  the  onginal  (uJ^r^ent  hojtfefTproof  of  the  applicant's  right  to  succeed  to  the  interest  of  the  onginal 
ludgment  holder 

3.  Submit  the  ongmel  and  three  copies  of  this  ap|  likatipr^aid   ill  supporting  documents  tc: 
For  Army,  Navy,  Air  Force  and  Msnne  Corps         \    \J  For  Coast  Guard: 

Defense  Finance  and  Accounting  Service  \    7  Coast  Guard  Pay  and  Persomel  Canter  (LGU 

Cleveland  Center.  Code  L  X.  y   _^ ^  444  S  E    Quincy  St'eel 

PO  Box  9980Cr  s  Topeka.  KS   66683  359' 

C'eveland,  Ot-    44199  S0r2 


SECTION  I     IDENTIFICATION 


1.   APPLICANT 

I  ii»-»by  i<:-yu'."  •  t*-..!'  j    '••..'.  ,ntarv  e'lotment  be  establ'sh<?d  from  the  Uwv  ut  ll'^J^Uowing  identified  member  of  the  Military  Services' 
■:.r>;Bt  Gi'V-i  pure?'-;  ic  the  provi?    ^^^  c'  Pub   L   Nr    1C3  94,  the  Ha\c\  A:t  RefcrrA  Amendments  of  1993     The  debt  in  question  has 
been  reduced  to  a  judgment.  .A  copy  o'.  the  judgment,  as  certified  by  thi  aipropJatnr Clerk  of  Court,  is  attached. 


a.   APPLICANT  NAME  (Provide  whole  name  whether  a  person  or  business) 


b.   ADDRESS 


(1)  STREET  ANO  APARTMENT  OR  SUITE  NUMBER 


2.   SERVICE  MEMBER 

•  .   NAME    (Las!   F,";i,  Middie  (r>  :.3i, 


d.    CORPfN:  DUTY  ASSIGNMENT    (If  knjwn: 


\{Z\  cmr 


h     SSN 


131  STATE      j  <4|  ZIP  CODE  19  digitl 


2 


c.   BRANCH  OF  SERVICE 


bz/ 


e.   CURRENT  ADDRESS  ^/^Anown; 


(1)  STREET  AND  APARTMENT  OR  SUTE  NUMBER 


1(21  cmr 


I  (31  STATE        <4|  ZIP  CODE  19  digill 


TT 


3.    CASE 

a.   CASE  NUMBER   Jas  assigned  ^  b.   NAME  OF  ORIGINAL  JUDGMENT  HOLDER 

by  count  (If  difftrfnt  from  applicanti 


c.  ACCOUNT  I II 


J. 


3. 


UIIIBBt 


OF  DEBTOR 


k. 


^ 


d.  JUDGMENT  AMOUNT 

II I  DOLLAR  AMOUNT  OF  JUDGMENT         (21  DOLLAR  AMOUNT  OF  INTEREST  OWED  T^  DATE  OF  APPUCATION  (Only  if  aiwardedbythe 
S  ludgrrivnU  , 


DD  FORM  2653.  riOV  94 
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SECTION  ■  -  AfWJCAWT  CERTmCATWW 


4.   I  HERCBV  COmnr  THAT: 


it  has  not  been  amended,  superseded,  set  aside,  or  satisfied; 


<2)   If  the  judoment  has  been  satisfied  in  part,  that  the  judflT'ent  renwins  unsatisfied  to  the 
extent  of  S 


b.    (X  as  m>plic»t>lef 


II )  The  judgment  wafelsBuVd  while  the  member  was  not  on  active  duty;  o( 


,'  <2>   M  the  fudofr>erirvvas'is5u«J  wh»te  the  member  was  on  active  duty,  that  the  member  was  preserrt  or 
represented  by  an  attorney  of  the  member's  choosino  in  the  proceedings;  or 

(3)   If  the  member  was  not  present  or  represented  by  an  attorney  at  the  judicial  proceedinos,  that  the 
judgment  complies  with  the  Soldiers'  and  Sailors'  Civil  Relief  Act  of  1940,  as  amended,  5  USC  app. 
501-592. 

c.  The  member's  pay  could  be  Qarr^Jfh^  y^d^f  applicable  State  »aw  and  5  USC  5520a  if  the  member 
were  a  civilian  employee; 

d.  To  the  best  of  my  knowledge.  jtU.  (MjiijaL^o'  been  discharged  in  bankruptcy  nor  has  the  member 


filed  for  protection  from  creditors  under  the  bankruptcy  laws  of  ttte  United  States; 

e  I  will  promptly  notify  you  to  discontinue  the  involuntary  allotment  at  any  time  the  judgment  is 
satisfied  prior  to  the  collection  of  the  total  amount  of  the  judgment  through  the  involuntary  allotment 
process; 


f    If  the  n>ember  overpays  the  anvount  owed  on  tf>e 
to  the  member  wit^m  30  days  of  discovery  or  notice  of  tl 
.fail  to  repay  the  member,  I  understand  that  I  may  be  de 
other  debts  reduced  to  judomems. 


It,  I  will  refund  the  amount  of  overpayment 
jverpayment.  whichever  is  eariier,  and  that  if  I 
\^e  right  to  collect  by  involuntary  allotment  on 


\~r 


S     I  HEREBY  ACKNOWLEDGE  THAT:. 


As  a  condition  of  application,  I  agree  that  neither  the  United  States,  nor 
employee  whose  duties  include  processing  involuntary  allotment  applications  And  «>aVments,  shall  be  liable  with 


ar  y  disbijrsing  official  or  Federal 


respect  to  any  payment  or  failure  to  make  payment  from  moneys  due  or  payable  by  the  United  States  to  any 
person  pursuant  to  this  application. 


6.    CERTinCATtON 


I  make  the  foregomg  statement  as  part  of  nr»y  appfication  with  fuM  knowledge  of  the  per  afi  ies  invtMved  for 
willfully  making  a  false  statement  (U.S.  Code,  Title  18.  Section  1001,  provides  a  penalty  as  f9*^s:   A  maximum 
fine  of  $10,000  or  maximum  imprisonment  of  5  years,  or  both) 


•.   TVPCD  NAME  ILast.  hfsr.  MtAtfe  kutiafr  b.   SKSNATURE 


ies  invoh^i 
pAfs:   / 


SIGNEO 


DO  FORM  2653.  NOV  94  (BACK  J 


Federal  Register  /  Vol.  60.  No.  3  /  Thursday.  January  5.  1995  /  Rules  and  Regulations  1731 


Appendix  D  to  Part  113 


INVOLUNTARY  ALLOTMENT  NOTICE  AND  PROCESSING 


MUVACY  ACT  STATBtBVT 


6  USC  6520a,  EO  9397 

To  notify  •  irwriber  of  the  Atmud  Swwicec  or  the  Co««  Guard  of  an  invotuntary  tflotmem  «»*cat>or<  aoauwt 
the  membef  c  d>«po«at>le  pay;  to  provide  the  member  an  opportunrty  to  raaporid  to  the  invotuntary  tf  otrrwnt 
■ppt'caoon;  and  to  proywe  for  acbon  by  the  nr.«nber'«  comnrtandar  to  forwwd  tha  mambar'i  raaponea  to  the 
Defenee  Finance  and  Accountino  Serv.ce  (or  the  Coaat  Guard  Pay  and  Paraonnd  Camar)  and.  aa  «»fapnate  to 
make  detemmnationa  conceminfl  angenctec  of  milttary  dury:  and  to  provide  for  aioMla  of  anoancv 
determr^tione.  ^^ 


ROUTINE  USES: 
OtSCtOSURE: 


None. 

VokmraryVor  the  mambef;  however,  failura  to  provide  a 
membef/«  kteposable  pay. 


raaponaa  may  iwiA  in  tha  inwotumary  aBotmam  of  tha 


1 .   These  inctructions  goverryViotice' 

Armed  Forces  or  the  CoasT  (}uard  ur^ler^  USC  6520a 


MSTRUCTTONS 

proceeaing  of  an  application  for  an  involuntary  aHotmant  from  the  pay  of  a 


r  of  tfte 


2.   Se9tion  I.  itam  1  ia  to  be  comptetad  by  the  designated  Defanae  finance  and  Accounting  SarvK:a  ©FAS)  (o«  Coaat  Goard  Pay  and 
Peraonnal  OM«afl  rapraaentaove.    After  completing  thrs  aac«io«>.  the  rapr«aamat>ve  w.11  maJ  the  form,  along  wnt.  two  cop.es  of  the 
DO  FonrTT2653,     Involuntary  AUotment  AppfccaOon"  and  aaaocated  paperwork,  to  the  co:T>rtandar  of  the  mambar  Mentifiad   arKi  one 
copy  to  the  rr^mber. 

^     "P"';  '•'«'^'-  ^^  co.nmsnder  wid  detarmina  H  the  ma«T*a«  KtvnifMd  in  Sacttcn  I  m  m  hw  o«  haf  ui«(     H  tha  man*>a,  m  no  longer 

aasTgr>aa  or  avaifabie,  or,  after  racarvtrtg  the  rto^ ■'     "  "■ 

commander  will  complete  Section  II.    If  the  mei 
form  ami  apphcatwn  padiage  to  OFAS  tor  the 
Item  4.  that  win  cause  the  rrMmber's  reapor»e 
date  the  responae  la  due.  than  tt)a  commander 
arvl  Personnel  Cenlerl     The  address  for  mailing 
other  address  as  specified  by  OFASI.    For  the  C 
Quincy  Street.  Topeka.  KS    66683-3691  -    If 


b^L^l^non  111.  ra<^>»sts  an  avienaion  to  reaporMJ  ttwt  le  granted,  the 
)^8f '  available  undei  Sectior'  II.  item  3.  the  corrvnar^er  w.11  reram  the  entire 
arwf  Peraonnal  Car.ter):  rf  an  extartaion  w  auThoniad  under  Section  n. 
t  Df  AS  (or  Iha  Coaat  Guanf  Pay  and  Parsonnal  Canter)  later  than  th^ 
y  provKJe  a  copy  of  Sections  I  and  tl  to  Of  AS  tor  the  Coaat  Guard  Pay 
eland  Center.  Code  L.  PC  Box  998002.  Cleveland.  OH  44199  8002"  (or 
address  is     'Coast  Guard  Pey  and  Personnel  Camar  (LGLI.  444  S.E 
grwd.  the  comrrMndei  nail  provKle  the  rrwmber  a  complete  copy  of 


OD  Fom  2663.  "Involuntary  Allotment  Application."  and  counsel  the  member  m  aeaardance  with  Sectwi  Ul.  .tarns  7s 

4     Afiei  counting   tv  f.<.mrr»oder  w.N  comp*«e  Secfon  rtf   Lem  8    and  the  member  w.n  complete  Secfcon  III   item  9     The 
cor»«nantf..  wWi  inr-n  r-ai  e  and  >e«»n  one  copy  of  the  term  wrrh  Sect.,  n  III  corr^rieted     After  obtaMsng  a  copy   the  commander  w« 
crovwle-  the  nvembar  th.'  srgned  on^al  ana  aOv«e  the  member  to  cof«plete  Sectron  IV  pnor  to  the  date  the  comrrwnder  specifies  th^t 
t'le  member  s  >espor>e<  •«  due 


anying  evMtence  or  additional  r«.anert.  if  any.  to  the 


5     The  member  will  complete  Section  IV  and  return  the  original  form  at  d  i  ceo 
commander  on  or  before  the  due  date  as  specrfted  by  the  commandet 

6^  Following  receipt  of  the  members  response,  the  commander  wUI  co  npjeic  Soctwn  V  and  forward  the  nnanal  form   to  mclude  ary 
additional^  evTdence  or  other  maners  from  the  member,  to  OFAS  (or  the  Co  ist  Guard  Pay  and  Personnel  Cantar)  at  the  address  hsied  m 
paragraph  3  above     Note,  rf  the  member  faris  to  respond  by  the  due  dWeJhe  corrwnander  w<n  complete  Section  V  on  a  copy  of  the 
UJ  t-orm  2654  previously  retained  in  accordance  with  the  instructions  m  parag.aph  4  above,  and  forward  tha  form  to  OFAS  loi  the 
Coast  Guard  Pay  arvj  Personrwl  Canter). 

7     W^hm  6  woriimg  days  ftom  the  dale  of  fofw*'>ng  to  OFAS  lor  the  Coa»t  G^ard  Pay  and  Peraonnal  Cantart,  tf»  commander  w.fl 

provide  the  m^niber  a  copy  ot  the  co.'npl-i.r-.j  C C'  ^ott,  2654 


SECTION  I     NOTIFICATION  OF  APPLICATIOW  FOK  IWVOLUMTARy  ALLOTMENT 


1     f/El;«BER  IDENTIFICATION 


a.   NAME    iLai  i.  fun.  kUdtd^  InitiaM 


~^.  VM 


*.  MWMCN  or  SBtVKX 


J 


2.   DATE  RESPONSE  DUE  (H  imt  rtrcaned  by  ttuf  one.  an  invotuntary  altotmeni  may  be  aulomaucMy  procak^idTt 


SECTION  II     COMMANDER  S  DETEBMIWATIOM  Of  MEMBER  S  AVARAWUTV  AND  EXTEWSK)«tS  TO  WESPOWO 


3.   MEMBER  AVAILABHJTV 

On 


tdatt    YYMMDDi,  I  received  ttiis  form  and  an  application  for  an  invoiumary  ai 


otm 


Of  the  mem  ber  identrfwd    The  above  named  tnember  is  not  availaDle  for  purposes  of  processif>g  an  invfaiif  taryiiotmem 
becatge  the  rr>efnber  ts  as  itKfccated  betow.   OffKaat  documentation  supporting  this  determination  is  atl  ad  ted 


1 


a     Retired  (Including  placement  on  the  Temporary  or  Permanent  Disabled  Retired  List) 
b    In  a  prisoner  of  war  status 
c    In  a  missirjg  in  action  status 


J. 


the  pay 


LIZ 


d    f>;ot  assigned  or  attached  to  this  unit  or  organization 
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(ECTION  II    (Continued! 


(YYMMDDl  because  the  membef  is  rxrt  available  fof 


EXTENSION 

I  have  determined  that  an  extension  is  necessary  until 

lotice  a(X*t5ame»yig  of  unable  to  respond  in  a  timely  manner  (axpimin  in  Remarks  suction  balowl.   I  will  notify  you  prior  to  the 
ibove  ^t\it  anySifther  ertensior«  are  necessary.  ^ 


,.    REMARKS 


>.   COMMANDER  OR  DESIGNEE 


I     SIGNATURE 


SECTION  III      NOTICE  TO  MEMBER  BY  COMMANDER  OR  AUTHORIZED  DESIGNEE 


Appendix  D   to  Part    113 


b.   SIGNATURE  BLOCK 


c.  DATE  SIGNED 


t.   NOTICE 

You  are  hereby  notified  tt«t  an  application  f 

My  subject  to  involuntary  allotment  or  ttie  maxi 

jpplicable  state  law  has  been  received.   Along  4^ 

Additionally,  you  are  notified  that 


J. 


^bli  shment  of  an  invoJuntarv  allotment  for  the  lesser  of  25%  of  your 
ii  cei  itage  of  pay  subject  to  gamishmerrt  proceetfings  under  the 
iol  ce,  I  am  providing  you  a  copy  of  the  entire  application  package. 


a.  Yo'.i  must  respond  wwfthm  1 5  calendar  days  from  tt>e  date  of  this  notification  by  eittier  consenting  to  the  involuntary 
jllotmeri  or  contesting  it    For  good  cause  shown.  I  may  grant  an  exter\sion  of  reasonable  time  (normally  not  exceeding  30 
:alenJar  days,  except  dunng  times  of  deployment,  war,  national  emergency,  or  other  similar  situations)  to  submit  a  response 
c  dditionally,  if  you  fail  to  respond  wrthin  the  specified  date  (or  any  approved  extended  date),  your  failure  to  respond  will  be 
ndicated  in  Section  V  of  this  form,  which  will  then  be  sent  back  to  the  desigrated  Defense  Finance  and  Accounting  Service 
:DFAS)  (or  Coast  Guard  Pay  and  Personnel  Center)  official  for  apprdpriJie^rfran. 

b.  You  may  contest  this  application  for  any  of  the  reasons  descr  be  jiri^ep«ion  IV  of  this  form 

c.  If  you  contest  the  application,  you  must  provide  evidence  (do  ;ur  lentary  or  ott>efwise)  supporting  your  reasons  for 
contesting  the  app' ;^rior    Any  evidence  yov  submit  may  be  disclosed  to  the  applicant  for  this  involuntary  allotment. 

d.   You  may.  if  reaso'TiWy  available,  consult  with  a  lega!  assistance  attorney,  or  a  civilian  attorney  at  no  expense  to  the 
government.  If  a  legal  assistance  attorney  is  available,  vou  should  immediately  arrange  for  an  appointment.  If  a  legal 
i.sistance  attorney  is  not  available,  you  maw  request  h  reasonable  deUy  to  enable  you  to  obtain  legal  assistance    If  you  have 
tailed  to  exerase  dije  diline-.oe  in  seeking  aojista.ice,  I  will  deny  a  request  for  delay^^ ^ 


e    ft  ,  ou  contest  the  involuntary  allotment  on  the  grounds  that  exigencies  of  milit  jry  duty  caused  your  absence  from  an 
|apfy?a,a  ice  at  the  judicial  proceeding  at  which  the  judgment  was  rendered,  tt>en  I  will  re  /lew  and  make  the  final  determination 

•.-.!«  contention    My  decision  will  be  reflected  in  Section  V  of  this  form  which  will  be  forwarded  to  the  designated  DFAS 
(Of  Coast  Guard  Pay  and  Personnel  Center)  official  for  appropriate  action.   I  will  consii  ler  the  follq^ving  when  making  this 
determination:  _J_ 


e  followli 


(1 1  That  exigencies  of  military  duty  are  defined  as  "a  military  assignment  or  mission  essential  duty  that,  because  of  its 
urgency,  importance,  duration,  location,  or  isolation,  necessitates  the  absence  of  a  member  of  the  milrtary  services  from 
appearance  at  a  judicial  proceeding.   Absence  from  an  appearance  in  a  judicial  proceeding  is  normally  presumed  to  be  caused 
by  exigencies  of  military  duty  during  penods  of  war,  rwtional  emergency,  or  when  tt>e  member  is  deployed." 


available 
of  the  court 


(2)   Virtiether  the  military  duties  in  question  were  of  such  paramount  importance  that  they  prevemejl  maWwte^yi 
ble  to  attend  the  judicial  proceedings,  or  rendered  you  urwWe  to  timely  respond  to  process,  motic^s  pleadirJgs, 

H 


f    If  you  contest  the  involuntary  allotment  on  any  basis  other  ttian  exigencies  of  military  duty,  youkniist  return  this  to.T. 
and  your  response  to  me    This  form,  the  application  package,  and  your  resporise  will  ttien  be  retumed/to Ithe  de>finated 


you 
or  oroer.> 


DFAS  (or  Coast  Guard  Pay  and  Personnel  Center)  official  who  will  consider  your  response  and  determine  vvhether  to  establish 
the  involuntary  allotment  The  designated  DFAS  (or  Coast  Guard  Pay  and  Personnel  Center)  offiaal  has  deasion  authority  on 
all  issues  other  than  exigencies  of  military  duty 
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Appendix  D   to  Part    113 


SECTION  III  (Continued) 


g.  If  you  fail  to  respond  to  me  virrthin  the  time  penod  specified  (mchidtng  any  extensions  authohzed  by  me)  I  shaH  indicate 
your  failur^^Qje^ood  in  Section  V  of  this  form,  and  mail  this  fonn  and  the  application  package  back  to  the  dnigrmed  DFAS 
(or  Coast  Cuard  P«V  and  Personnel  Center)  official  for  appropriate  action. 


8.   COMk 


I  DESIGNEE 


a.   SH 


b.  SIGNATURE  BLOCK 


c  DATE  SIGNED 


9.  MBIBER  ACKNOWLEDGMENT 

I  hereby  acknowledge  that  the  commaiwtei  or  his  or  her  designee  has  coiroeled  me  in  aocvdvKC  with  Section  Kl  of  this 
fomi,  that  I  am  being  given  an  op^rtunity  to  revktw  this  form  and  the  appiicat>on  package:  I  may  aeek  Ie0ri  ssaiRanoe  phor 
to  responding;  I  have  received  a  ^  of  DD  Form  2653  and  the  entire  application  package  for  this  invduntary  allotmem- 
and  that  I  must  complete  Sectiqh\v\if  this  form  and  return  the  fomn  to  my  commander. 


a.   SIGNATURE 


SECTION  rv     MEMBER  RESPONSE 


b.  DATE  SIGNED 


to.    MEMBER  yVlLL  INITIAL  IN  THE  APPROPRIATE  SPACEIS): 


a.   I  acknowledge  that  this  is  a  valid  judgn>ent  and  consent  to  the  establishment  of  an  involuntary  allotment 

-FT 


b.  I  corrtest  this  Involuntary  Allotment  A| 
Item  1 1,  'Remarks.  '  arKi  provide  appropriate 


(1)  That  my  nghts  under  the  SoldiersVand, 
proceeding  upon  which  this  application  is 


f O  tf>e  following  reasons  (H  contasong.  you  must  axplam  tfta  reason  in 
ct  to  5  jpport  the  reason.!: 


ors'  Civil  Relief  Act  were  not  complied  with  duhng  the  judiaal 


(2)  That  exigences  of  military  duty  caused  my  absence  from  appearance  in  a  judiaal  proceeding  fomimg  the 
basis  for  tt»e  /udgmem  upon  which  this  application  is  sought. 


(31  That  information  contained  in  tt»e  application  is  fa 


(4)  The  judgmem  has  been  fully  satisfied,  supersedec 


or  eriontous  in  material  part. 


0 '  set  aside. 


(5)  The  judgment  has  been  materially  amended,  or  partially  satisfied.  (Provide  evfdeftceof 

:.'rr^--^ui"  .^  '■..-',  ■*.-r.»-.'?<  in  eta--:.: 


the  amount  satisfied  and  the 


(6)  There  is  a  legal  impediment  tc  tl-.e  establishment  of  the  involuntar75TISlment.  (for  exarrvte.  the  nrdgment  debt 

has  been  discharged  in  baM  'uplcy.  or  you  have  filed  tor  protection  from  the  ere  iiti'.'sl  under  the  bankruptcy  lav^s  ot  i 
United  States,  or  the  applicant  is  not  the  ludgmen!  creditor  or  e  proper  successor  </J  interest  to  the  creditor.) 
1 1 .    REMARKS    (Use  additional  sheets  if  necessary  i 


LJ 


12     MEMBER 


a     SIGNATURE 


u 
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S  ECTION  V     COMMANDER  S  ACTION  AND  DETEBMINATIOWS 


~^  ?    COMMANDEB  OR  DESIGNEE  Wig  INITIAL  W  THE  APPWOPRIATt  SPACE? 


M.   COMPLEfnSNLY  IF  THE  MEMBER  ASSERTED  "EXIGENOES  OF  MILITARY  DUTY'  A8  REAWW  K«  COKTO5TWG  THE  INVOLUNTARY 

ALLOTMENT  APPLICATION   IkvUml  m  th»  appropriate  space! 


~5.    REMARKS 


Appendix  D  to  Part  113 


a.  The  member  has  completed  Section  IV  of  this  form  and  the  member's  respor«e  (to  indude  any  additonal 
^TissioS^\  is  hereby  forwarded  for  appropriate  artion. 


b^";^?^er  refused  to  respond  by  the  authorized  susper^e  date  af»d  this  fonn  is  hereby  returned  without  Section  IV 
byNthe  member. 


a.   Exigenaes  of  milrtary  duty  DID  NOT  CAUSE  the  absence  of  the  member  from  *n  appeararKe  in  the  judicial  proceedino 
upon  which  this  InvolurTtaryVMIotment  AppJication  is  sought 


(1)  Deployment 


b    Exigenctes  of  milrtary/d^^CAUSED  the  absence  of  the  member  from  an  appearance  in  the  judicial  proceeding  upon 
which  this  application  fdfTmtolWary  allotment  is  sought.  Exigency  existed  due  to: 
(X  as  applicable  artd  axpifm  m  ihtmSjS,  'ftamarks.  'I 


(2»  War 


(3)  National  Emergency 


(4)  Other  (e.g..  Ma/or  Exercise! 


^ — 7" 


IMI 


TT 


JnOTE:  Commander  must  provide  member  a  copy  of  this  form  within  5  days  of  maHWrlrtr^si 
Pay  and  Personnel  Center)  offidal. 


gnated  DFAS  (or  Coast  Guard 


16    IF  THE  APPLICANT  CHOOSES  TO  APPEAL  MY  EXIGENCY  DETERMINATION.  THE  APPEAL  MUST  BE  SENT  TO: 


a.  TITLE  Of  APPEAL  AUTHORITY 


b.  STREET  ADDRESS 


c.  CITY 


d.  STATE 


•  .  ZIP  CODE  ~ 


H 


17.    COMMANDER  OR  DESIGNEE 


a.   SIGNATURE 


b.   SIGNATURE  BLOCK 


^ 


c.   DATE  SIGNED 
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|FR  Doc.  95-224  Filed  1-4-95:  8:45  am] 
BILUNG  CODE  SO0O-04-C 

Department  of  the  Army 
32  CFR  Parts  536  and  537 
The  Army  Claims  System 

AGENCY:  Department  of  the  Army,  DOD. 
ACTION:  Final  rule. 

SUMMARY:  This  document  withdraws  the 
amendments  to  32  CFR  Parts  536  and 
537,  The  Army  Claims  System; 
published  in  the  Federal  Register 
Monday,  December  12,  1994  (59  FR 
64016)  and  reinstates  Parts  536  and  537 
as  published  in  the  Code  of  Federal 
Regulations  revised  as  of  July  1,  1994. 

Reasons  for  this  rescission  are 
changes  to  legal  references  and  other 
editorial  changes.  Publication  of  the 
December  12, 1994  document  as  a  Final 
Rule  was  premature.  This  document 
will  not  be  resubmitted  as  a  Final  Rule 
until  such  time  as  all  legal  reviews  have 
been  completed  and  has  been 
authenticated  at  the  Army  Secretariat 
level. 

EFFECTIVE  DATE:  December  12,  1994. 
ADDRESSES:  Director,  U.S.  Army  Claims 
Service,  Building  4411,  Llewellj'n  Ave., 
ATTN:  LTC  Michael  Millard,  Fort 
Meade,  Maryland  20755-5360. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTC  Michael  Millard,  (303)  677-7009. 
Ext.  202  or  the  undersigned  at  (703) 
325-6277. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 

Accordingly,  the  amendments  to  32 
CFR  parts  536  and  537  pubhshed 
December  12, 1994,  at  59  FR  64016,  are 
withdrawTi  and  the  text  of  32  CFR  parts 
536  and  537  as  published  in  the  Code 
of  Federal  Regulations  revised  as  of  July 
1,  1994,  is  reinstated. 

(PR  Doc.  95-183  Filed  1-4-95;  8:45  am] 
BILLING  CODE  3710-0»-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  51 

[FRL-5132-7] 
RIN  2060-AE21 

Inspection/Maintenance  Program 
Requirements — Provisions  for 
Redesignation 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 


SUMMARY:  Today's  action  revises  the 
motor  vehicle  Inspection/Maintenance 
Program  Requirements  final  rule 
promulgated  on  November  5, 1992.  EPA 
proposed  these  revisions  on  June  28, 
1994,  allowing  stakeholders  ample 
opportunity  for  review  and  comment, 
and  is  taking  final  action  on  the 
revisions  to  include  additions  and 
modifications,  regarding  State 
Implementation  Plan  submissions  for 
states  with  nonattainment  areas  that  are 
in  a  position  to  redesignate  to 
attainment.  The  revisions  specify  SIP 
requirements  only  for  areas  that  are 
subject  to  the  basic  Inspection/ 
Maintenance  program  requirement  and 
that  otherwise  qualify  for  redesignation 
from  nonattainment  to  attainment  for 
the  carbon  monoxide  or  ozone  national 
ambient  air  quality  standards.  This  rule 
allows  such  areas  to  defer  adoption  and 
implementation  of  some  of  the 
otherwise  applicable  requirements 
established  in  the  original  promulgation 
of  the  Inspection/Maintenance  rule.  It  is 
an  appropriate  time  to  take  this  action 
since  the  rule  applies  only  to  areas  that 
by  virtue  of  their  air  quality 
classification  are  required  to  implement 
a  basic  I/M  program  and  that  submit, 
and  Otherwise  qualify  for,  a 
redesignation  request. 
EFFECTIVE  DATE:  The  effective  date  of 
this  rule  is  January  5,  1995. 
ADDRESSES:  Materials  relevant  to  this 
rulemaking  are  contained  in  Public 
Docket  No.  A-93-21.  The  docket  is 
located  at  the  Air  Docket,  room  M-1500 
(LE-131),  Waterside  Mali  S\V., 
Washington,  DC  20640.  The  Docket  may 
be  inspected  from  8  a.m.  to  4:30  p.m.  on 
weekdays.  A  reasonable  fee  may  be 
charged  for  coping  docket  material. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  J.  Tierney,  Office  of  Mobile 
Sources,  National  Vehicle  and  Fuel 
Emissions  Laboratory,  2565  Plymouth 
Road,  Ann  Arbor,  Michigan,  48105. 
(313) 668-4456. 

SUPPLEMENTARY  INFORMATION:  Section 
107(d)(3)(E)  of  the  Clean  Air  Act,  as 
amended  in  1990  (the  Act),  states  that  an 
area  can  be  redesignated  to  attairunent 
if  the  following  conditions  are  met:  EPA 
has  determined  that  the  National 
ambient  air  quality  standards  have  been 
attained;  EPA  has  fully  approved  the 
applicable  implementation  plan  under 
section  llO(k);  EPA  has  determined  that 
the  improvement  in  air  quality  is  due  to 
permanent  and  enforceable  reductions 
in  emissions  due  to  the  implementation 
plan  and  other  permanent  and 
enforceable  reductions;  the  State  has 
met  all  applicable  requirements  of 
section  110  and  part  D;  and,  EPA  has 
fully  approved  a  maintenance  plan  for 


the  area  under  section  175 A  of  the  Act. 
Section  175 A  in  turn  requires  states  that 
submit  a  redesignation  request  to  submit 
a  plan,  and  any  additional  measures  if 
necessary,  for  maintenance  of  the  air 
quality  standard,  for  at  least  a  10  year 
period  following  EPA's  final  approval  of 
the  redesignation.  It  also  requires  the 
plan  to  include  contingency  provisions 
to  ensure  prompt  correction  of  any 
violation  of  the  standard  which  occurs 
after  redesignation.  The  contingency 
measures  m»ust  include  a  provision 
requiring  the  state  to  implement 
measures  which  were  contained  in  the 
State  Implementation  Plan  (SIP)  prior  to 
redesignation  as  an  attainment  area. 

Today's  action  revises  subpart  S  of 
part  51  of  title  40  of  the  Code  of  Federal 
Regulations  (subpart  S)  to  address 
Inspection/Maintenance  (I/M)  program 
requirements  for  areas  subject  to  the 
Act's  basic  I/M  requirements  and  that 
otherwise  would  qualify  for  and 
ultimately  obtain  approval  by  EPA  of 
redesignation  requests  to  attainment. 
This  final  rule  adds  a  new  paragraph  to 
the  regulation  pertaining  to  State 
Implementation  Plan  (SIP)  submissions 
for  areas  required  to  implement  a  basic 
I/M  program  that  are  submitting  and 
otherwise  qualify  for  approval  of  a 
redesignation  request.  Areas  subject  to 
basic  I/M  fall  into  several  categories. 
There  are  basic  areas  that  will  be 
submitting  redesignation  requests  that 
do  not  currently  have  I/M  programs,  or 
have  either  a  basic  program 
implemented  pursuant  to  the  1977 
amendments  to  the  Act  or  a  basic 
program  required  to  be  upgraded  to 
meet  the  requirements  of  EPA's  I/M 
regulations.  For  purposes  of  today's 
final  rulemaking,  EPA  is  using  the  word 
"upgraded"  to  refer  to  a  basic  I/M 
program  that  meets  all  the  basic  I/M 
program  requirements  of  the  I/M  rule, 
subpart  S,  part  51,  title  40  of  the  Code 
of  Federal  Regulations  in  addition  to 
pre-l990  Clean  Air  Act  I/M  program 
pohcy.  This  rule  applies  only  to  areas 
that  by  virtue  of  their  air  quality 
classification  are  required  to  implement 
a  basic  I/M  program,  and  that  submit, 
and  otherwise  qualify  for  a 
redesignation  request. Pursuant  to 
sections  182(a)(2)(B)(i)  and  182(b)(4)  of 
the  Act,  basic  I/M  areas  must  submit  a 
SIP  revision  that  includes  any 
"provisions  necessary  to  provide  for  a 
vehicle  inspection  and  maintenance 
program"  of  no  less  stringency  than 
either  the  program  that  was  in  the  SIP 
at  the  time  of  passage  of  the  Act  or  the 
minimum  basic  program  requirements, 
whichever  is  more  stringent.  For 
purposes  of  this  final  rule  EPA 
interprets  the  statutory  language  of 
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;a)(2)(B)(i)  and  section 
providing  a  degree  of 
com.paied  with  the  statutory 
.[1  section  182(c)(3).  which 
■thanced  I/M  areas  to  submit 
to  provide  for  an 
program".  For  areas  that 
qualify  for  redesignation  to 
and  ultimately  obtain  EPA 
1  be  redesignated.  EPA  is 
.ding  Subpart  S  to  allow  such 
redesignated  if  they  submit 
jontains  the  following  four 
(1)  Legal  authority  for  a  basic 
m  (or  an  enhanced  program, 
in  this  final  rule,  if  the  state 
opt  up),  m.eeting  all  of  the 
of  Subpart  S  such  that 
.      -^  regulations  can  be 
\  rilhout  further  legislation;  (2) 
0  place  the  I/M  plan  or 
as  defined  in  this  rule,  (as 
>)  in  the  contingency  measures 
the  maintenance  plan  upon 
ion  as  described  in  the  fourth 
,ow;  (3)  a  contingency 
_  go  into  effect  as  soon  as  a 
event  occurs,  consisting  of  a 
by  the  Governor  or  the 
designee  to  adopt 
__  to  implement  the  I/M 
n  response  to  the  specified 
event;  and  (4)  a  commitment 
an  enforceable  schedule 
^  and  implementing  the  I/M 
in^ludmg  appropriate 
*s.  in  the  event  the  contingency 
is  triggered  (milestones  shall  be 
y  states  in  terms  of  months 
triggering  event).  EPA  believes 
as  that  otherwise  qualifv'  for 
ion  a  SIP  meeting  these  four 

would  satisfy  the 
.  to  submit  "provisions  to 
for  a  satisfactory  I/M  program, 
by  the  statute, 
amendments  the 
of  whether  a  state  fulfills 
I/M  SIP  requirements  will 
for  the  purposes  of 
ation  approval  only,  on  whether 
meets  the  four  requirements 
.  EPA  believes  that  it  is 
to  interpret  the  basic  I/M 
to  provide  this  flexibility 
it  should  apply  only  for  the 
urpose  of  considering  a 
ion  request  to  attainment. 

of  Comments 

ed  comments  from  the 
Defense  Council 
opposing  the  proposal  to 
ate  an  area  as  in  attainment 
an  area  has  not  yet 
regulations  for  a  basic  I/M 
NRDC  argues  that  the  phrase 
necessary"  plainly 
assco  ally 
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needed  to  implement  the  program. 
NRDC  argues  that  EPA  ignores  the 
impact  of  the  word  "any"  and  claims 
that  Congress  used  this  term  to  require 
that  the  State  submit  "all"  that  is 
necessary  to  put  a  basic  I/M  prograni  in 
place.  NRDC  further  argues  that  without 
adopted  regulations  a  SIP  is  incomplete 
and  cannot  be  approved. 

EPA  disagrees  with  NRDC's 
comments.  The  plain  language  of  the 
statute  requires  that  each  SIP  include 
"any  provisions  necessary  to  provide 
for""  the  required  I/M  program.  It  is 
EPA's  view  that  what  is  "necessary"  to 
provide  for  the  required  I/M  program 
depends  on  the  area  in  question.  For 
areas  which  have  attained  the  ambient 
standard  with  the  benefit  of  only  the 
current  program,  or  no  program  at  all. 
EPA  does  not  believe  it  is  "necessary" 
to  revise  or  adopt  new  regulations  and 
undertake  other  significant  planning 
efforts  which  are  not  essential  for  clean 
air,  and  which  vvould  not  be 
implemented  after  redesignation 
occurrsd  because  they  are  not 
"necessary"  for  maintenance.  For  such 
areas  that  would  otherwise  be  eligible 
for  redesignation  to  attainment,  EPA 
believes  that  a  contingency  plan  that 
includes  already  enacted  legislative 
authority  and  provides  for  adoption  of 
an  I/M  program  on  an  expeditious 
schedule  if  the  area  develops  a  problem 
is  the  only  set  of  provisions  necessary 
to  provide  for  an  I/M  program. 

Although  for  most  purposes  EPA  will 
continue  to  interpret  "provisions 
necessary  to  provide  for"  a  basic  I/M 
program  to  require  full  adoption  and 
expeditious  implementation  of  such  a 
program  it  is  appropriate,  based  on  the 
flexible  language  provided  in  section 
182(a)(2)(B)(i)  and  182(b)(4)  as 
compared  with  section  182(c)(3),  to 
revise  the  SIP  revision  requirements 
applicable  to  basic  I/M  areas  that 
otherwise  qualify  for,  and  ultimately 
receive,  redesignation. 

Contrary  to  NRDC's  assertions,  a  SIP 
revision  applicable  to  basic  I/M  areas 
that  otherwise  qualify  for.  and 
ultimately  receive,  redesignation  would 
meet  the  minimum  completeness 
criteria  without  adopted  regulations. 
EPA  promulgated  criteria  setting  forth 
the  minimum  criteria  necessary  for  any 
submittal  to  be  considered  complete.  40 
CFR  part  51,  appendix  V.  However,  EPA 
recognizes  that  not  all  of  the  listed 
criteria  are  necessarily  applicable  to  all 
of  the  various  types  of  submissions 
which  require  a  completeness 
determination.  Accordingly,  EPA 
interprets  the  completeness  criteria  to 
apply  only  those  criteria  that  ar  j 


relevant  to  the  particular  types  of 
submissions.  ' 

To  be  complete,  a  plan  submission 
typically  must  supply  the  elements 
necessary  to  comply  with  the  provisions 
of  the  CAA.  including,  among  other 
things,  specific  enforceable  measures. 
40  CFR  part  51.  appendix  V.  section 
2.1(d).  As  discussed  earlier,  however, 
EPA  believes  that  it  may  provide  that 
adopted  regulations  are  not  necessary'  to 
meet  the  statutory  requirements  of 
sections  182(a)(2")(B)(i)  and  182(b)(4)  of 
the  CAA.  EPA  interprets  these  sections 
to  provide  that  in  some  circumstances 
areas  should  be  allowed  to  submit  plans 
which  lack  specific  enforceable 
measiues,  as  long  as  the  SIP  includes 
provisions  necessary  to  provide  for  the 
required  program.  It  makes  little  sense 
for  Congress  to  provide  such  flexibility 
under  these  sections,  only  to  require 
that  such  submissions  be  summarily 
rejected  on  the  grounds  of 
incompleteness.  A  reasonable  reading  of 
the  statute  would  give  effect  to  both 
provisions  by  permitting  areas  that 
otherwise  qualify  for,  and  ultimately 
receive,  redesignation  to  have  their 
redesignation  requests  determined 
"complete"  if  the  submission  contains 
"provisions  necessary  to  provide  for" 
the  I/M  program.  Thus,  as  long  as  such 
an  area  submits  a  SIP  that  contains  the 
four  elements  discussed  in  this  rule. 
EPA  will  deem  that  submission 
"complete"  only  for  the  purposes  ot 
determining  whether  an  area  seeking 
redesignation  has  met  the  basic  I/M 
requirements. 

NRDC  also  commented  that  Congress 
did  not  intend  the  phrase  'any 
provisions  necessary'  to  justify  a  mere 
commitment  to  adopt  I/M  regulations  at 
some  later  date.  NRDC  cites  Natural 
Resources  Defense  Courcil  v. 
Environmental  Protecticn  Agency.  22 
F.3d  1125  (D.C.  Cir.  1994)  ("NflJDCv. 
EPA")  for  further  suppot  of  their 
argument. 

As  discussed  in  the  pjoposal.  in 
NRDC  v.  EPA,  22  F.3d  1125  (D.  C.  Cir. 
1994)  the  D.  C.  Court  of  Appeals  held 
that  EPA  did  not  have  authority  to 
construe  section  110(k)(4)  to  authorize 
conditional  approval  of  an  I/M 
committal  SIP  that  contains  no  specific 
substantive  measures.  A  premise  of  the 
case  is  that  I/M  SIP  submissions  are 
required  to  have  fully  adopted  rules.  In 
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I  Emission  inventories  required  pursuant  to  42 
U.S.C.  7511a(a)(l)  for  ozone  nonattainment  areas 
are  also  an  example  of  a  required  submittal  that  by 
definition  could  never  satisfy  all  of  the 
completeness  criteria.  As  with  committal  StPs. 
emission  inventories  are  not  in  the  form  of 
regulations  and  do  not  include  other  technical 
items  identified  in  the  completeness  criteria  such 
as  emission  limits  or  test  methods.  40  CFR  part  51. 
appendix  V.  section  2.1(d).  (g). 


today's  rule.  EPA  continues  to  interpret 
section  182  as  generally  requiring  I/M 
programs  to  have  fully  adopted  rules. 
However,  EPA  here  is  reinterpreting  the 
relevant  statutory  sections  to  permit  an 
exception  to  this  general  requirement 
for  areas  otherwise  qualifying  for 
redesignation  to  attainment.  Based  on 
this  interpretation,  the  SIPs  for  states 
that  otherwise  qualify  for  redesignation 
may  receive  full  approval,  not 
conditional  approval  under  section 
110(K)(4),if  they  contain  legislative 
authority  for,  and  a  commitment  to 
adopt,  an  I/M  program  in  their 
contingency  plan.  Thus,  the  court's 
holding  in  NRDC  v.  EPA  is  not 
implicated  here. 

Without  these  amendments,  states 
that  are  being  redesignated  to 
attainment  would  have  to  adopt  a  full  1/ 
M  program  for  the  purpose  of  obtaining 
full  approval  of  their  SIPs  as  meeting  all 
apphcable  SIP  requirements,  which  is  a 
prerequisite  for  approval  of  a 
redesignation  request.  Once 
redesignated,  these  areas  could 
discontinue  implementation  of  this 
program  (assuming  it  was  not  needed 
for  maintenance  of  the  ozone  or  CO 
standard)  as  long  as  it  was  converted  to 
a  contingency  measure  meeting  all  the 
requirements  of  EPA  redesignation 
policy.  Section  175A(d)  provides  that 
each  plan  revision  contain  contingency 
provisions  necessary  to  assure  that  the 
State  will  promptly  correct  any 
violation  of  the  standard  which  occurs 
after  the  redesignation  of  the  area  to 
attainment.  These  provisions  must 
include  a  requirement  that  the  state  will 
implement  all  measures  which  were 
contained  in  the  SIP  for  the  area  before 
redesignation.  There  are  four  possible 
scenarios  under  which  an  area  can 
submit  a  redesignation  request:  (1) 
Areas  without  operating  I/M  programs; 
(2)  areas  with  operating  I/M  programs 
that  continue  operation  without 
upgrades;  (3)  areas  with  operating  I/M 
programs;  and  (4)  areas  with  operating 
I/M  programs  that  are  discontinued.  A 
detailed  explanation  of  each  scenario  is 
in  the  proposal. 

NRDC  commented  that  the  CAA  does 
not  authorize  conversion  of  I/M 
programs  to  contingency  measures  and 
that  section  175 A  imposes  a  mandatory 
duty  on  an  area  that  is  redesignated  to 
continue  the  emission  control  programs 
the  area  adopted  prior  to  redesignation. 
NRDC  further  argued  that  failure  to 
adopt  regulations  will  result  in  more  air 
pollution. 

EPA  disagrees.  Section  175A  requires 
that  the  state  "promptly"  correct  any 
violation  of  the  standard,  but  does  not 
mandate  that  the  contingency  measures 
be  fully  adopted  programs.  In  contrast, 


section  172(c)(9)  requires  that 
contingency  measures  for 
nonattainment  plans  "take  effect  in  any 
'  such  case  without  further  action  by  the 
State  or  the  Administrator."  Since  175 A 
contains  no  such  requirement  that  the 
contingency  measures  take  effect 
without  further  action,  it  is  clear  that 
Congress  did  not  intend  to  require 
contingency  measures  under  section 
175 A  to  contain  fully  adopted  programs. 
If  an  area  did  not  require  adoption  or 
implementation  of  an  I/M  program  in 
order  to  otherwise  qualify  to  be 
redesignated  to  attainment.  EPA 
believes  it  would  be  a  wasteful  exercise 
and  impose  needless  costs  to  force  states 
to  go  through  full  adoption  of 
regulations  only  to  have  these 
regulations  used  as  a  contingency 
measure  once  the  redesignation  is 
approved. 

In  today's  action,  it  should  be 
understood  that,  pursuant  to  section 
175A(c),  while  EPA  considers  the 
redesignation  request,  the  state  shall  be 
required  to  continue  to' meet  all  the 
requirements  of  this  subpart.  This 
includes  the  submission  of  another  SIP 
revision  meeting  the  existing 
requirements  for  fully  adopted  rules  and 
the  specific  implementation  deadline 
applicable  to  the  area  as  required  under 
40  CFR  51.372  of  the  I/M  rule.  If  the 
state  does  not  comply  with  these 
requirements  it  shall  be  subject  to 
sanctions  pursuant  to  section  179. 
Because  the  possibility  for  sanctions 
exists,  states  which  do  not  have  a  solid 
basis  for  approval  of  the  redesignation 
request  and  maintenance  plan  shall 
proceed  to  fully  prepare  and  plan  to 
implement  a  basic  I/M  program  that 
meets  all  the  requirements  of  subpart  S. 

The  SIP  revision  must  demonstrate 
that  the  performance  standard  in  either 
40  CFR  53.351  or  40  CFR  51.352  will  be 
met  using  an  evaluation  date  (rounded 
to  the  nearest  January  for  carbon 
monoxide  and  July  for  hydrocarbons) 
seven  years  after  the  trigger  date. 
Emission  standards  for  vehicles  subject 
to  an  IM240  test  may  be  phased  in 
during  the  program  but  full  standards 
must  be  in  effect  for  at  least  one 
complete  test  cycle  before  the  end  of  the 
five  year  period.  All  other  requirements 
shall  take  effect  within  24  months  of  the 
trigger  date.  Furthermore,  a  state  may 
not  discontinue  implementation  of  an  1/ 
M  program  until  the  redesignation 
request  and  maintenance  plan  (that  does 
not  rely  on  reductions  from  I/M)  are 
finally  approved.  If  the  redesignation 
request  is  approved,  any  sanctions 
already  imposed,  or  any  sanctions  clock 
already  triggered,  would  be  terminated. 


Paperwork  Reduction  Act 

Today's  rule  places  no  information 
collection  or  record-keeping  burden  on 
respondents.  Therefore,  an  information 
collection  request  has  not  been  prepared 
and  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  U.S.C. 
3501  etseq. 

Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
EPA  finds  that  these  regulations  are  of 
national  applicabiUty.  Accordingly, 
judicial  review  of  this  action  is  available 
only  by  the  filing  of  a  petition  for  review 
in  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  within  sixty 
days  of  publication  of  this  action  in  the 
Federal  Register. 

Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4, 1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  miUion  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safetv.  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  significant  regulatory  action 
under  the  terms  of  Executive  Order 
12866  and  is.  therefore  exempt  trom 
OMB  review.  This  rule  would  only 
relieve  states  of  some  regulatory 
requirements,  not  add  costs  or  otherv\ise 
adversely  affect  the  economy. 

Pursuant  to  section  605fb)  of  the 
Regulatory  Flexibifity  Act.  5  U.S.C. 
605(b),  the  Administrator  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and,  therefore, 
not  subject  to  the  requirement  of  a 
Regulatory  Impact  Analysis.  A  small 
entity  may  include  a  small  government 
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ion.  A  small 

jurisdiction  is  defined  as 

of  cities,  counties,  towns, 
villages,  school  districts,  or 

with  a  population  of 
,000."  This  certification  is 
fact  that  the  I/M  areas 
the  rule  do  not  meet  the 
a  small  government 
that  is,  "governments  of 
towns,  townships, 
districts,  or  special 
a  population  of  less  than 


entity  or 
governmen ; 
"govemmehts 
townships 
special  districts 
less  than  51 1 
based  on  tl  e 
impacted  b^ 
definition  (if 
jurisdictioi  , 
cities,  cour  ties, 
villages,  so  lool 
districts,  w  ilh 
50,000." 

List  of  Sub  eels  in  40  CFR  Part  51 

Environi  lental  protection, 
Administn  live  practice  and  procedure. 
Air  polluti  )n  control,  Carbon  monoxide, 
Intergoven  imental  relations.  Lead, 
Motor  veh  cle  pollution.  Nitrogen  oxide. 
Ozone,  Pai  ticulate  matter,  Reporting 
and  recorcmeeping  requirements.  Sulfur 
Oxides,  Vc  latile  organic  compounds. 

Dated:  De  ;ember  23,  1994. 
Carol  M.  Br  >wner, 
Administrai  or. 

For  the  i  easons  set  out  in  the 
preamble  j  art  51  of  title  40  of  the  Code 
of  Federal  Regulations  is  amended  to 
read  as  fol  ows: 

PART  51-  REQUIREMENTS  FOR 
PREPARATION.  ADOPTION,  AND 
SUBMITTAL  OF  IMPLEMENTATION 
PLANS 

1.  The  ai  ithority  citation  for  part  51  is 
revised  as  follows: 

Authorit ':  42  U.S.  C.  7401(a)(2),  7475(e). 
7502(a)  anc  (b).  7503.  9601(a)(1)  and  7602. 

2.  Sectii  in  51.372  is  amended  by 
adding  ne  v  paragraphs  (c).  (d)  and  (e) 
to  read  as  follows: 

§  51 .372    !  itate  Implementation  plan 
submission  IS. 


(c)  Redt  signation  requests.  Any 
nonattain  nenl  area  that  EPA  determines 
would  ol}  erwise  qualify  for 
redesigna  ion  from  nonattainment  to 
attainmen  t  shall  receive  fall  approval  of 
a  State  Ini  plementation  Plan  (SIP) 
submittal  under  sections  182(a)(2)(B)  or 
182(b)(4)  i  ■  the  submittal  contains  the 
following  elements: 

(1)  Leg!  1  authority  to  implement  a 
basic  I/M  program  (or  enhanced  if  the 
state  cho<  ses  to  opt  up)  as  required  by 
this  subp  irt.  The  legislative  authority 
for  an  L/N  program  shall  allow  the 
adoption  of  implementing  regulations 
without  r  jquiring  further  legislation. 

(2)  A  n  quest  to  place  the  I/M  plan  (if 
no  I/M  pi  ogram  is  currently  in  place  or 
if  an  I/M  jrogram  has  been  terminated.) 
or  the  1/N   upgrade  (if  the  existing  I/M 
program  s  to  continue  without  being 


upgraded)  into  the  contingency 
measures  portion  of  the  maintenance 
plan  upon  redesignation. 

(3)  A  contingency  measure  consisting 
of  a  commitment  by  the  Governor  or  the 
Governor's  designee  to  adopt 
regulations  to  implement  the  required  1/ 
M  program  in  response  to  a  specified 
triggering  event.  Such  contingency 
measures  must  be  implemented  on  the 
trigger  date,  which  is  a  date  determined 
by  the  State  to  be  no  later  than  the  date 
EPA  notifies  the  state  that  it  is  in 
violation  of  the  ozone  or  carbon 
monoxide  standard. 

(4)  A  commitment  that  includes  an 
enforceable  schedule  for  adoption  and 
implementation  of  the  I/M  program,  and 
appropriate  milestones,  including  the 
items  in  paragraphs  (a)(l)(ii)  through 
(a)(l)(vii)  of  this  section.  In  addition,  the 
schedule  shall  include  the  date  for 
submission  of  a  SIP  meeting  all  of  the 
requirements  of  this  subpart,  excluding 
schedule  requirements.  Schedule 
milestones  shall  be  listed  in  months 
from  the  trigger  date,  and  shall  comply 
with  the  requirements  of  paragraph  (e) 
of  this  section.  SIP  submission  shall 
occur  no  more  than  12  months  after  the 
trigger  date  as  specitled  by  the  State. 

(d)  Basic  areas  continuing  operation 
of  I/M  programs  as  part  of  their 
maintenance  plan  without  implemented 
upgrades  shall  be  assumed  to  be  80%  as 
effective  as  an  implemented,  upgraded 
version  of  the  same  I/M  program  design, 
unless  a  state  can  demonstrate  using 
operating  information  that  the  I/M 
program  is  more  effective  than  the  80% 
level. 

(e)  SIP  submittals  to  correct 
violations.  SIP  submissions  required 
pursuant  to  a  violation  of  the  ambient 
ozone  or  CO  standard  (as  discussed  in 
§  51.372(c))  shall  address  all  of  the 
requirements  of  this  subpart.  The  SIP 
shall  demonstrate  that  performance 
standards  in  either  §  51.351  or  §  51.352 
shall  be  met  using  an  evaluation  date 
(rounded  to  the  nearest  January  for 
carbon  monoxide  and  July  for 
hydrocarbons)  seven  years  after  the 
trigger  date.  Emission  standards  for 
vehicles  subject  to  an  IM240  test  may  be 
phased  in  during  the  program  but  full 
standards  must  be  in  effect  f9r  at  least 
one  complete  test  cycle  before  the  end 
of  the  5-year  period.  All  other 
requirements  shall  take  effect  within  24 
months  of  the  trigger  date.  The  phase- 
in  allowances  of  §  51.373(c)  of  this 
subpart  shall  not  apply. 
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40  CFR  Part  52 
[PA32-1-5966;  FRL-512ft-11 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Commonwealth  of  Pennsylvania  Small 
Business  Assistance  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  EPA  is  approvmg  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Pennsvlvania.  This  revision  estabhshes 
a  Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Program 
(PROGRAM).  This  SIP  revision  was 
submitted  by  the  State  to  satisfy  the 
Federal  mandate  of  the  Clean  Air  Act 
("the  CAA"  or  "the  Act")  which  lists 
specific  program  criteria  to  ensure  that 
small  businesses  have  access  to  the 
technical  assistance  and  regulatory 
information  necessary  to  comply  with 
the  CAA.  The  intended  effect  of  this 
action  is  to  approve  this  SIP  revision. 
This  action  is  being  taken  imder  section 
110  of  the  CAA. 

DATES:  This  action  will  become  effective 
March  6, 1995,  unless  adverse 
comments  received  on  or  before 
February  6, 1995,  that  adverse  or  critical 
comments  wrill  be  submitted.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Comments  may  be  mailed  to 
Thomas  J.  Maslany,  Director,  Air. 
Radiation,  and  Toxics  Division  (3AT00). 
U.S.  Envirorunental  Protection  Agency. 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III.  841  Chestnut 
Building,  Philadelphia,  Pennsylvania     , 
19107;  Pennsylvania  Department  of 
Environmental  Resources  Bureau  of  Air 
Quality  Control.  P.O.  Box  8468,  400 
Market  Street,  Harrisburg,  Pennsylvania 
17105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Makeba  Morris,  (215)  597-2923. 

SUPPLEMENTARY  INFORMATION: 

Background 

Implementation  of  the  provisions  of 
the  CA.A^,  will  require  regulation  of 
many  small  businesses  so  that  areas  may 
attain  and  maintain  the  national 
ambient  air  quafity  standards  (NAAQS) 
and  reduce  the  emission  of  air  toxics. 


Small  businesses  frequently  lack  the 
technical  expertise  and  financial 
resources  necessary  to  evaluate  such 
regulations  and  to  determine  the 
appropriate  mechanisms  for 
compliance.  In  anticipation  of  the 
impact  of  these  requirements  on  small 
businesses,  section  507  of  the  CAA 
requires  that  states  adopt  a  Small 
Business  Stationary  Source  Technical 
and  Environmental  Compliance 
Assistance  Program  (PROGRAM),  and 
submit  this  PROGRAM  as  a  revision  to 
the  federally  approved  SIP.  In  addition, 
section  507  of  the  CAA  directs  EPA  to 
oversee  these  small  business  assistance 
progran  5  and  report  to  Congress  on 
their  implementation.  The  requirements 
for  establishing  a  PROGRAM  are  set  out 
in  section  507  of  Title  V  of  the  CAA.  In 
February  1992,  EPA  issued  Guidelines 
for  the  Implementation  of  Section  507  of 
the  1990  Clean  Air  Act  Amendments,  in 
order  to  delineate  the  federal  and  state 
roles  in  meeting  the  new  statutory 
provisions,  and  as  a  tool  to  provide 
further  guidance  to  the  states  on 
submitting  acceptable  SIP  revisions. 

On  February  1,  1993,  the 
Commonivealth  of  Pennsylvania 
submitted  a  SIP  revision  to  EPA  in  order 
to  satisfy  the  requirements  of  Section 
507.  In  order  to  gain  full  approval,  the 
state  submittal  must  provide  for  each  of 
the  following  elements:  (1)  the 
establishment  of  a  Small  Business 
Assistance  Program  (SBAP)  to  provide 
technical  and  compliance  assistance  to 
small  businesses;  (2)  the  estabfishment 
of  a  state  Small  Business  Ombudsman  to 
represent  the  interests  of  small  business 
stationary  sources  in  cormection  with 
the  implementation  of  the  CAA;  and  (3) 
the  creation  of  a  Compliance  Advisory 
Panel  (CAP)  to  determine  and  report  on 
the  overall  effectiveness  of  the  SBAP 
and  the  state  Small  Business 
Ombudsman.  The  plan  must  also 
determine  the  eligibility  of  small 
business  stationary  sources  for 
assistance  in  the  program.  The  plan 
must  include  the  duties,  funding  and 
schedule  for  implementation  for  the 
three  program  components. 

Analysis 

1.  Small  Business  Assistance  Program 

Sections  7.7  through  7.9  of  the  1992 
Pennsylvania  Air  Pollution  Control  Act, 
authorize  the  establishment  of  a  Small 
Business  Assistance  Program  which 
meets  the  requirements  of  section  507  of 
the  CAA.  In  developing  the  PROGRAM 
submittal,  the  Commonwealth  has 
delegated  the  majority  of  its  functions  to 
the  Department  of  Environmental 
Resources  (DER). 


Section  507(a)  of  the  CAA  sets  forth 
seven  requirements  that  states  must 
meet  to  have  an  approvable  SBAP.  Six 
requirements  will  be  discussed  in  this 
section  of  this  document,  while  the 
seventh  requirement,  establishment  of  a 
state  Small  Business  Ombudsman,  will 
be  discussed  in  the  next  section. 

The  first  requirement  is  to  establish 
adequate  mechanisms  for  developing, 
collecting  and  coordinating  information 
concerning  compliance  methods  and 
technologies  for  small  business 
stationary  sources,  and  programs  to 
encourage  lawrful  cooperation  among 
such  sources  and  other  persons  to 
further  compliance  with  the  CAA.  The 
second  requirement  is  to  establish 
adequate  mechanisms  for  assisting  small 
business  stationary  sources  with 
pollution  prevention  and  accidental 
release  detection  and  prevention, 
including  providing  information 
concerning  alternative  technologies, 
process  changes,  products  and  methods 
of  operation  that  help  reduce  air 
pollution. 

Permsylvania  has  met  the  first 
requirement  through  the  use  of  a 
independent  contractor,  who  will 
conduct  the  reactive  technical 
assistance  and  proactive  outreach 
portion  of  the  program.  The  DER  will 
train  the  contractor  in  state  and  federal 
permitting  and  enforcement  policies. 
The  contractor  will  then  ha*e  the 
responsibility  of  serving  as  a 
clearinghouse  for  information  related  to 
compliance  methods  and  control 
technologies,  pollution  prevention  and 
accidental  release  prevention  and 
detection.  In  the  reactive  portion  of  the 
program,  the  contractor  will  maintain  a 
toll  free  telephone  line  for  small 
businesses  and  be  responsible  for 
responding  to  questions  raised  by  small 
businesses.  All  answers  will  be  verified 
with  the  DER  prior  to  issuance.  In 
addition,  the  contractor  will  maintain  a 
database  of  all  questions  and  answers. 

The  DER  will  also  monitor  permit 
applications  and  compliance  reports, 
contact  trade  associations  and  the  EPA 
for  information  regarding  the 
appropriate  compliance  techniques  for 
small  businesses  and  maintain  a 
database  of  this  information,  which  will 
be  used  to  advise  small  businesses  of 
compliance  alternatives. 

The  contractor,  in  conjunction  with 
the  DER  and  the  small  business 
ombudsman  will  implement  the 
proactive  outreach  portion  of  the 
program  through  the  development  of 
outreach  documents  (pamphlets  and 
brochures,  etc.),  and  seminar*  for  small 
businesses  and  trade  associations.  In 
addition,  the  DER  will  maintain  a 
computer  bulletin  board  system  which 


will  allow  sources  to  dowmload  up  to 
date  information  regarding  regulations 
and  other  policy  dociunents. 

The  second  requirement  will  be  met 
through  the  outreach  and  audit 
programs.  Pamphlets  will  contain 
information  regarding  accidental  release 
prevention  and  pollution  prevention.  In 
addition,  pollution  prevention  and 
accidental  release  information  will  be 
provided  during  onsite  audits,  which 
may  be  requested  by  the  small 
businesses. 

The  third  requirement  is  to  develop  a 
compliance  and  technical  assistance 
program  for  small  business  stationary 
sources  which  assists  small  businesses 
in  determining  applicable  requirements 
and  in  receiving  permits  under  the  CAA 
in  a  timely  and  efficient  manner. 
Pennsylvania  has  met  this  requirement 
by  providing  contractor  assistance  in  the 
application  process.  The  contractor  will 
assist  the  small  business  in  determining 
if  a  permit  is  required  and  provide  the 
source  writh  all  applicable  permit 
application  forms  as  well  as  the  proper 
interpretation  of  the  appUcation  forms. 
In  addition,  the  proactive  outreach  and 
reactive  technical  assistance  portion  of 
the  program,  discussed  above,  will  be 
used  to  assure  small  business  will  be 
informed  of  the  apphcable  requirements 
in  a  timely  manner. 

The  fourth  requirement  is  to  develop 
adequate  mechanisms  to  assure  that 
small  businesses  stationary  sources 
receive  notice  of  their  rights  under  the 
Act  in  such  manner  and  form  as  to 
assure  reasonably  adequate  time  for 
such  sources  to  evaluate  compliance 
methods  and  any  relevant  or  applicable 
proposed  or  final  regulation  or 
standards  issued  under  the  CAA.  The 
fifth  requirement  is  to  develop  adequate 
mechanisms  for  informing  small 
business  stationary  sources  of  their 
obligations  imder  the  CAA,  including 
mechanisms  for  referring  such  sources 
to  qualified  auditors  or,  at  the  option  of 
the  State,  for  providing  audits  of  the 
operations  of  such  sources  to  determine 
compliance  with  the  CAA.  Pennsylvania 
has  met  these  requirements  by  planning 
to  maintain  a  toll  free  telephone  line  to 
allow  easy  access  to  information 
regarding  federal  and/or  state 
requirements.  In  addition  the  State  will 
inform  affected  small  businesses,  in  a 
timely  manner  by  the  proactive 
mechanisms  described  above.  The  State 
will  provide  material,  through  the 
outreach  portion  of  the  program  on 
environmental  auditors  to  assist  small 
businesses  in  meeting  the  requirements 
of  CAA.  The  environmental  audit  will 
determine  applicable  requirements, 
compliance  status,  control  options  and 
pollution  prevention  alternatives. 
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The  six  th  requirement  is  to  develop 
procedur  ss  for  consideration  of  requests 
from  a  sir  all  business  stationary  source 
for  modif  cation  of:  (A)  any  work 
practice  c  r  technological  method  of 
comphan:e,  or  (B)  the  schedule  of 
milestones  for  implementing  such  work 
practices  or  compliance  methods. 
Pennsylv  mia  has  met  this  requirement 
by  establishing  a  mechanism  to  receive, 
review  ar  d  process  requests  for  work 
practice.  ;ompliance  method  or 
milestom  modifications.  The 
mechanism  provides  that  the  small 
business  nust  submit  the  request  in 
writing  t(  the  DER.  which  will  review- 
said  requ  3st  in  30  days  and  make  a 
decision  lo  later  than  6  months  from 
the  date  ( i  submittal.  Requests  will  be 
reviewed  to  ensure  that  no  violation  of 
state  or  f(  deral  requirement  occur. 

2.  Ombuiisman 

Sectioi,  507(a)(3)  of  the  CAA  requires 
the  desig  lation  of  a  state  office  to  serve 
as  the  Or  ibudsman  for  small  business 
stationar  r  sources.  The  Pennsylvania 
Air  Pollution  Control  Act,  Section  7.9 
designat<  s  the  Department  of  Commerce 
to  house  the  Office  of  Small  Business 
Ombudsi  nan.  The  Ombudsman  will  be 
readily  a  xessible  to  small  businesses 
and.  on  t  leir  behalf,  be  authorized  to 
provide  i  eports  to  and  communicate 
with  Stat ;  air  pollution  control 
authoriti  js.  In  addition,  the 
Ombuds  nan  will  review  and  handle 
complaii  its  from  small  businesses 
regardin  ;  improper  treatment  by  the 
DER,  an(  recommend  procedural 
changes  that  may  improve  relations 
with  smi  ill  businesses.  The  Ombudsman 
may  spo  isor  meetings  and  conferences 
and  wor  :  directly  with  trade 
associati  ons.  Finally,  on  an  annual  basis 
the  Omt  udsman  must  report  to  the 
Govemo  r  and  State  Legislature  on  the 
effective  ness  of  the  PROGRAM,  and  also 
prepare  -eports  evaluating  proposed 
regulatic  ns  for  their  economic  impact 
on  small  businesses. 

Ombu  dsman's  office  will  be  staffed  by 
two  indi  viduals,  an  Ombudsman  and  a 
secretar- '. 


3.  Comp  f 

Sectiop 
state  to 
Panel 
member^ 
cire  not 
ovmers 
membeijs 


(tJie 


iance  Advisory  Panel 

507(e)  of  the  CAA  requires  the 
( istablish  a  Compliance  Advisory 
CAP)  that  must  include  two 
selected  By  the  Governor  who 
( iwners  or  representatives  of 
)f  small  businesses;  four 
selected  by  the  state 
legislatdre  who  are  owners,  or  represent 
owners,  of  small  businesses;  and  one 
membei  selected  by  the  head  of  the 
agency  n  charge  of  the  Air  Pollution 
Permit  1  'rogram.  The  Pennsylvania 
Complii  ince  Advisory  Committee  was 


established  by  the  State  Air  Pollution 
Control  Act,  Section  7.8.  The  Committee 
will  include  eleven  members,  seven  of 
which  will  be  chosen  consistent  with 
the  requirements  of  section  507(e)  of  the 
CAA.  The  four  additional  members 
consist  of  the  Secretary  of  Commerce, 
the  Small  Business  Ombudsman  and 
two  additional  members  selected  by  the 
Governor. 

In  addition  to  establishing  the 
minimum  membership  of  the  CAP.  the 
CAA  delineates  four  responsibilities  of 
the  Panel:  (A)  to  render  advisory 
opinions  concerning  the  effectiveness  of 
the  SBAP,  difficulties  encountered  and 
the  degree  and  severity  of  enforcement 
actions;  (B)  to  review  and  assure  that 
information  for  small  business 
stationary  sources  is  easily 
understandable;  (C)  to  develop  and 
disseminate  the  reports  and  advisory 
opinions  made  through  the  SBAP;  and 
(D)  to  periodically  report  to  EPA 
concerning  the  SBAP's  adherence  to  the 
principles  of  the  Paperwork  Reduction 
Act.  the  Equal  Access  to  Justice  Act.  and 
the  Regulatory-  Flexibility  Act.  (Section 
507(e)(1)(B)  requires  the  CAP  to  report 
on  the  compliance  of  the  SBAP  with 
these  three  statutes.  However,  since 
state  agencies  are  not  required  to 
comply  with  them,  EPA  believes  that 
the  state  PROGRAM  must  merely 
require  the  CAP  to  report  on  whether 
the  SBAP  is  adhering  to  the  general 
principles  of  these  Federal  Statutes.) 
Pennsylvania  has  met  these 
requirements  by  delegating  the  above 
mentioned  duties  to  the  Compliance 
Advisory  Committee,  specifically  the 
SIP  submittal  states:  the  Committee  will 
report  on  the  program's  compliance 
with  the  requirements  of  the  Paperwork 
Reduction  Act.  the  Regulatory 
Flexibility  Act  and  the  Equal  Access  to 
Justice  Act  and  report  on  the  program 
and  recommend  changes  that  are 
needed  as  well  as  new  material  that  may 
be  necessary  to  improve  the 
effectiveness  of  the  program. 

4.  Eligibility 

Section  507(c)(1)  of  the  CAA  defines 
the  term  "small  business  stationary 
source"  as  a  stationary  source  that: 

(A)  is  owned  or  operated  by  a  person 
who  employs  100  or  fewer  individuals, 

(B)  is  a  small  business  concern  as 
defined  in  the  Small  Business  Act; 

(C)  is  not  a  major  stationary  source; 

(D)  does  not  emit  50  tons  per  year 
(tpy)  or  more  of  any  regulated  pollutant; 
and 

(E)  emits  less  than  75  tpy  of  all 
regulated  pollutants. 

Under  Section  507(c)(2)  major  sources 
may  petition  for  admittance  to  the 
PROGRAM.  The  Pennsylvania  SIP 


revision  provides  a  mechanism  for 
source  inclusion  upon  approval  by  EPA. 
Except  for  source  categories  which  the 
EPA  Administrator  or  the 
Commonwealth  of  Pennsylvania 
determines  (in  accordance  with  sections 
507(c)(3)  (A)  and  (B)).  to  have  sufficient 
financial  and  technical  capabilities  to 
meet  the  requirements  of  the  Act 
without  PROGRAM  assistance,  all  small 
business  stationary  sources  located  in 
Pennsylvania  will  be  eligible  to  receive 
assistance  under  the  PROGRAM. 
Pennsylvania's  PROGRAM  criteria  for 
defining  a  "small  business  stationary 
source"  is  substantially  equivalent  to 
the  criteria  listed  in  Section  507fc)(l)  of 
the  CAA.  The  Commonwealth  has 
provided  for  the  extension  of  eligibility 
for  assistance  under  the  PROGRAM 
beyond  the  requirements  of  Sections 
507(c)(l)(C-E)  with  notice  and 
opportunity  for  public  comment  as 
provided  in  Section  7.5  of  the 
Pennsylvania  Air  Pollution  Control  Act. 

Sununary  of  SIP  Revision 

The  Commonwealth  of  Pennsylvania 
has  submitted  a  SIP  revision 
implementing  each  of  the  PROGRAM 
elements  required  by  section  507  of  the 
CAA.  The  Small  Business  Assistance 
Program  (SBAP)  will  be  administered  by 
the  Department  of  Environmental 
Resources.  Program  implementation 
will  begin  no  later  than  November  1994. 
By  this  action.  EPA  is  hereby  approving 
the  SIP  revision  submitted  by  the 
Commonwealth  of  Pennsylvania. 
Accordingly.  §  52.2060  is  added  to  40 
CFR  part  52,  subpart  NN  in  order  to 
reflect  EPA's  approval  action  and  the 
fact  that  it  is  considered  part  of  the 
Pennsylvania  SIP. 

Final  Action 

EPA  is  approving  the  Commonwealth 
of  Permsylvania  SIP  revision  submittal 
for  the  establishment  of  the  Small 
Business  Assistance  Program  submitted 
February  1, 1993.  Accordingly. 
§  52.2060  is  added  to  40  CFR  part  52, 
subpart  NN— Pennsylvania  to  reflect 
EPA's  approval  action.  EPA  has 
reviewed  this  request  for  revision  of  the 
federally-approved  state 
implementation  plan  for  conformance 
with  the  CAA  including  section  507  and 
section  110(a)(2)(E). 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 


relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

By  this  action,  EPA  is  approving  a 
state  program  created  for  the  purpose  of 
assisting  small  businesses  in  complying 
with  existing  statutory  and  regulatory 
requirements.  The  program  being 
approved  does  not  impose  any  new 
regulatory  burden  on  small  businesses; 
it  is  a  program  under  which  sn^I 
businesses  may  elect  to  take  advantage 
of  assistance  provided  by  the  state. 
Therefore,  because  EPA's  approval  of 
this  program  does  not  impose  any  new 
regulatory  requirements  on  small 
businesses,  the  Administrator  certifies 
that  it  does  not  have  a  economic  impact 
on  any  small  entities  affected. 

This  action  has  been  classified  as  a 
Table  2  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225).  as  revised  by  an  October  4, 
1993  memorandum  from  Michael  H. 
Shapiro,  Acting  Assistant  Administrator 
for  Air  and  Radiation.  The  OMB  has 
exempted  this  regulatorj-  action  from 
E.O.  12866  review. 


Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  to  approve  the  Pennsylvania 
Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Program  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
March  6, 1995.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Small  business 
assistance  program. 


Dated:  August  11, 1994. 
W.T.  Wisaiewski. 
Acting  Regional  Administnitor.  Region  ID. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Autkority:  42  U.S.C.  7401-7671q. 

Subpart  NN — Pennsylvania 

2.  Section  52.2060  is  added  to  read  as 
follows: 

§  52.2060    Sman  Business  Assistance 
Program. 

On  February  1,  1993,  the  Secretary  of 
the  Pennsylvania  Department  of 
Environmental  Resources  submitted  a 
plan  for  the  establishment  and 
implementation  of  the  Small  Business 
Assistance  Program  as  a  state 
implementation  plan  (SIP)  ;e vision,  as 
required  by  Title  V  of  the  Clean  Air  Act 
Amendments.  EPA  approved  the  Small 
Business  Assistance  Program  on  March 
6, 1995,  and  made  it  part  of  the 
Pennsylvania  SIP.  As  with  all 
components  of  the  SIP,  Permsylvania 
must  implement  the  program  as 
submitted  and  approved  by  EPA. 

(FR  Doc.  95-259  Filed  1-4-9S;  «:45  am) 
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40  CFfl  Pat  70 

[AD-FRL-6134-5] 

CJean  Air  Act  Final  Interim  Approval  of 
the  Operating  Permits  Program; 
Washoe  County  District  Health 
Department,  Nevada 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  The  EPA  is  promulgating 
interim  approval  of  the  operating 
permits  program  submitted  by  the 
Washoe  County  District  Health 
Department  (Washoe  or  District)  for  the 
purpose  of  complying  with  Federal 
requirements  that  mandate  that  states 
develop,  and  submit  to  EPA,  program.s 
for  issuing  operating  permits  to  all 
major  stationary  sources,  and  to  certain 
other  sources. 

EFFECTIVE  DATE:  March  6, 1995. 
ADDRESSES:  Copies  of  the  District's 
submittal  and  other  supporting 
information  used  in  developing  the  fmal 
interim  approval  are  available  fur 
inspection  (docket  number  NV-WSH- 
94-1 -OPS)  during  normal  business 
hoiu-s  at  the  following  location:  U.S. 
Environmental  Protection  Agency, 


Region  IX,  75  Havrthome  Street.  San 
Francisco,  CA  94105. 
FOR  FURTHER  ^FORMATION  CONTACT: 
Celia  Bloomfield  (telephone  415/744- 
1249).  Mail  Code  A-5-2,  U.S. 
Environmental  Protection  Agency, 
Region  DC.  Air  &  Toxics  Division,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

SUPPLEMENTARY  INFORMATION: 

I.  Back^tnind  and  Purpose 

rule  V  of  the  Clean  Air  Act  (Act),  and 
implementing  regulations  at  40  CFR  part 
70  require  that  states  develop  and 
submit  operating  permit  programs  to 
EPA  by  November  15, 1993,  and  that 
EPA  act  to  approve  or  disapprove  each 
program  within  1  year  after  receiving 
the  submittal.  The  EPA's  program 
review  occurs  pursuant  to  section  502  of 
the  Act  and  the  part  70  regulations, 
which  together  outfine  criteria  for 
approval  or  disapproval.  Where  a 
program  substantially,  but  not  fully, 
meets  the  requirements  of  part  70.  EPA 
may  grant  the  program  interim  approval 
for  a  period  of  up  to  2  years.  If  EPA  has 
not  fully  approved  a  program  by  2  years 
after  the  November  15. 1993  date,  or  by 
the  end  of  an  interim  program,  it  must 
estabhsh  and  implement  a  Federal 
program. 

On  August  24.  1994.  EPA  proposed 
interim  approval  of  the  operating 
permits  program  for  Washoe  County. 
Nevada.  See  59  FR  43523.  The  August 
24,  1994  Federal  Register  docimaent 
also  proposed  approval  of  Washoe's 
interim  mechanism  for  implementing 
section  1 1 2(g)  and  program  for 
delegation  of  section  112  standards  as 
promulgated.  Public  comment  was 
solicited  on  these  proposed  actions. 
EP.'X  received  one  comment  on  the 
section  1 1 2(g)  proposal  and  is 
responding  to  that  comment  in  this 
docuiTient  and  in  a  separate  "Response 
to  Comments"  document  that  is 
available  in  the  docket.  The  proposed 
actiuns  have  not  been  altered  as  a  result 
of  public  comment  or  for  any  other 
reason.  Hence,  this  final  rule  is  granting 
interim  approval  to  Washoe's  operating 
permits  program  and  approving  the 
1 12(gy  and  1 12(1)  mechanisms  noted 
above. 

II.  Final  Action  and  Implications 

A  Analysis  of  State  Submission 

Washoe's  title  V  operating  permits 
program  was  submitted  by  the  Nevada 
Division  of  EnWrormicntal  Protection, 
on  behalf  of  Washoe,  on  November  18, 
1993  and  found  to  be  complete  on 
January  13, 1994.  The  regulations  that 
comprise  the  program  were  adopted  by 
the  Washoe  County  District  Board  of 
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Health  on  October  20, 1993.  EPA 
proposed  interim  approval,  in 
accordam  e  with  §  70.4(d),  on  August 
24,  1994  ( 59  FR  43523)  on  the  basis  that 
the  progn  m  "substantially  meets"  part 
70  requiit  ments.  The  analysis  in  the 
proposed  document  remains  unchanged 
and  will  i  ot  be  repeated  in  this  final 
documen  .  The  program  deficiencies 
identified  in  the  proposed  document, 
and  outlined  below,  also  remain 
unchanged  and  must  be  corrected  for 
the  District  to  have  a  hilly  approvable 
program. 

At  the  time  of  proposal,  EPA  believed 
that  an  implementation  agreement 
would  be  completed  prior  to  final 
interim  a  )proval.  EPA  and  Washoe  have 
not  yet  fii  lalized  the  implementation 
agreement,  however,  but  are  working  to 
do  so  as  s  oon  as  practicable. 

As  disc  ussed  in  the  proposed 
documen;,  Washoe  has  authority  under 
State  and  local  law  to  issue  a  variance 
from  Stat  j  and  local  requirements.  The 
EPA  wou  d  like  to  reiterate  that  the 
Agency  h  as  no  authority  to  approve 
provisior  s  of  state  or  local  law  that  are 
inconsist  ;nt  with  the  Act.  and  EPA  does 
not  recog  nize  the  ability  of  a  permitting 
authority  to  grant  refief  from  the  duty  to 
comply  V  rith  a  federally  enforceable  part 
70  permi :,  except  where  such  relief  is 
granted  t  irough  procedures  allowed  by 
part  70. 

B.  Public  Comment 

EPA  received  one  public  comment 
regardinj  the  proposed  approval  of 
Washoe'   preconstruction  permitting 
program  for  the  purpose  of 
implementing  section  112(g)  during  the 
transitioi  i  period  between  title  V 
approval  and  adoption  of  a  District  rule 
implemf  nting  EPA's  section  112(g) 
regulatic  is.  In  opposition  to  the 
proposec  action,  one  commenter  argued 
that  Was  loe  should  not,  and  cannot, 
implement  section  112(g)  until:  (1)  EPA 
has  promulgated  a  section  112(g) 
regulation;  and  (2)  the  District  has  a 
section  1 12(g)  program  in  place. 

EPA  d  sagrees  with  the  commenter's 
contenti  m  that  section  112(g)  does  not 
take  effe  :t  until  after  EPA  has 
promulgated  implementing  regulations. 
The  Stat  itory  language  in  section 
112(g)(2  prohibits  the  modification, 
construe  tion,  or  reconstruction  of  a 
source  a  ^er  the  effective  date  of  a  title 
V  progrj  m  unless  MACT  (determined 
on  a  cas  ;-by-case  basis,  if  necessary')  is 
met.  Th(  s  plain  meaning  of  this 
provisio  n  is  that  the  prohibition  takes 
effect  or  the  effective  date  of  title  V 
regardle  ss  of  whether  EPA  or  a  state  has 
promuh  ated  implementing  regulations. 

The  E  'A  has  acknowledged  that  states 
ma>  em  uunter  difficulties 


implementing  section  112(g)  prior  to  the 
promulgation  of  final  EPA  regulations 
(See  June  28. 1994  memorandum 
entitled.  "Guidance  for  Initial 
Implementation  of  Section  112(g)," 
signed  by  John  Seitz,  Director  of  the 
Office  of  Air  Quality  Planning  and 
Standards.)  EPA  has  issued  guidance,  in 
the  form  of  a  proposed  rule,  which  may 
be  used  to  determine  whether  a  physical 
or  operational  change  at  a  source  is  not 
a  modification  either  because  it  is  below 
de  minimis  levels  or  because  it  has  been 
offset  by  a  decrease  of  more  hazardous 
emissions.  See  59  FR  15004  (April  1. 
1994).  The  EPA  believes  the  proposed 
rule  provides  sufficient  guidance  to 
Washoe  and  sources  until  such  time  as 
EPA's  section  112(g)  rulemaking  is 
finalized. 

The  EPA  is  aware  that  Washoe  lacks 
a  program  designed  specifically  to 
implement  section  112(g).  However, 
Washoe  does  tiave  authority  to  regulate 
hazardous  air  pollutants  (HAP)  in  its 
preconstruction  review  program,  and 
hence,  the  preconstruction  review 
program  can  serve  as  a  procedural 
vehicle  for  rendering  a  case-by-case 
MACT  or  offset  determination  federally 
enforceable.  The  EPA  believes  Washoe's 
preconstruction  review  program  will  be 
adequate  because  it  will  allow  Washoe 
to  select  control  measures  that  would 
meet  MACT,  as  defined  in  section  112, 
and  incorporate  those  measures  into  a 
federally  enforceable  preconstruction 
permit.  By  approving  Washoe's 
preconstruction  review  program  under 
the  authority  of  title  V  and  part  70.  EPA 
is  clarifying  that  it  may  be  used  for  the 
purpose  of  implementing  section  112(g) 
during  the  transition  period. 

One  consequence  of  the  fact  that 
Washoe  lacks  a  program  designed 
specifically  to  implement  section  112(g) 
is  that  the  applicability  criteria  found  in 
its  preconstruction  review  program  may 
differ  from  those  in  section  112(g). 
However,  whether  a  particular  source 
change  qualifies  as  a  modification, 
construction,  or  reconstruction  for 
section  112(g)  purposes  will  be 
determined  according  to  the  statutory 
provisions  of  section  112(g),  using  the 
proposed  rule  as  guidance.  As  noted  in 
the  June  28, 1994  guidance,  EPA  intends 
to  defer  wherever  possible  to  a  state's 
judgement  regarding  applicabiUty 
determinations.  This  deference  must  be 
subject  to  obvious  limitations.  For 
instance,  a  physical  or  operational 
change  resulting  in  a  net  increase  in 
HAP  emissions  above  10  tons  per  year 
could  not  be  viewed  as  a  de  minimis 
increase  under  any  interpretation  of  the 
Act.  The  EPA  would  expect  Washoe  to 
issue  a  preconstruction  permit 
containing  a  case-by-case  determination 


of  MACT  in  such  a  case  even  if  review 
under  its  own  preconstruction  review 
program  would  not  be  triggered. 

C.  Interim  Approval  and  Implications 

1.  Title  V  Operating  Permits  Program 

The  EPA  is  granting  interim  approval 
to  the  operating  permits  program 
submitted  to  EPA  by  the  Nevada 
Division  of  Environmental  Protection, 
on  behalf  of  Washoe,  on  November  18, 
1993.  The  District  must  make  the 
following  changes  to  receive  full 
approval: 

(1)  Revise  insignificant  activity 
provisions  so  that  they  comply  with 

§  70.5(c).  Specifically,  rule  030.905(B)(3) 
must  state  that  any  activity  at  a  title  V 
facility  that  is  subject  to  an  applicable 
requirement  may  not  qualify  as  an 
insignificant  activity.  Because  Washoe 
defines  insignificant  activities  by  size, 
both  rule  030.020(C)(4)  and  the 
application  form  must  require  the 
applicant  to  list  all  insignificant 
activities  in  enough  detail  to  determine 
applicability  and  fees,  and  to  impose 
any  applicable  requirements. 

(2)  Revise  030.020  to  state  that  each 
application  must  contain  the  following 
information:  (1)  Description  of  any 
processes  and  products  associated  with 
alternate  scenarios  (§  70.5(c)(2));  (2) 
description  of  compliance  monitoring 
devices  or  activities  (§  70.5(c)(3)(v));  (3) 
when  emissions  trading  provisions  are 
requested  by  a  source,  proposed 
replicable  procedures  and  permit  terms 
(§  70.4(b)(12)(iii));  and  (4)  a  statement 
that  the  source  will,  in  a  timely  manner, 
meet  all  applicable  requirements  that 
will  become  effective  during  the  permit 
term  (§  70.5(c)(8)).  EPA  has  also  noted 
in  the  Technical  Support  Document 
recommended  revisions  to  Washoe's 
permit  application  form  so  that  the  form 
will  better  reflect  the  information 
required  by  regulation.  These 
recommended  revisions,  however,  are 
not  required  for  full  approval.  In 
addition,  rule  030.020  must  clearly 
require  that  any  application  form, 
report,  or  compliance  certification 
submitted  in  the  permit  application 
include  a  certification  based  on 
information  and  belief  formed  after 
reasonable  inquiry.  (§  70.5(d)) 

(3)  Add  a  provision  to  the  rule  that 
imposes  a  general  duty  on  the  permit 
applicant  to  submit  supplementary  facts 
or  corrected  information  upon  becoming 
aware  of  any  failiu-e  to  submit  relevant 
facts  or  submittal  of  incorrect 
information.  (§  70.5(b)) 

(4)  Revise  030.930  to  provide  public 
notice  "by  other  means  if  necessary  to 
assure  adequate  notice  to  the  affected 
public."  (§  70.7(h)(1)) 


(5)  Revise  030.960(C)(8)  to  state  that 
the  certifications  must  be  based  on 
information  and  belief  formed  after 
reasonable  inquiry.  (§  70.6(c)(1)  and 

§  70.5(d)) 

(6)  Revise  030.970(B)  to  state  that 
schedules  for  compliance  shall  resemble 
and  be  at  least  as  stringent  as  that 
contained  in  any  judicial  consent  decree 
or  administrative  order. 

(§  70.5(c)(8)(iii)(C)  and  §  70.6(c)(3)) 

(7)  Part  70  prohibits  sources  from 
implementing  significant  permit 
modifications  prior  to  final  permit 
action  unless  the  changes  have 
undergone  preconstruction  review 
pursuant  to  section  112(g)  or  a  program 
approved  into  the  SIP  pursuant  to  part 
C  or  D  of  title  I,  and  the  changes  are  not 
otherwise  prohibited  by  the  source's 
existing  part  70  permit.  Washoe's 
regulations  require  sources  to  submit 
applications  for  significant  permit 
modifications  6  months  prior  to 
implementing  the  change,  yet  final 
permit  action  may  not  occur  until  9 
months  after  receipt  of  a  complete 
application.  Hence,  rule  030.950(E) 
must  be  revised  to  eliminate  the  3 
month  time  frame  that  sources  are  able 
to  implement  significant  pennit 
modifications  without  revised  permits. 
(§70.5(a)(l)(ii)) 

2.  Implications  of  Title  V  Interim 
Approval 

As  a  result  of  today's  final  interim 
approval  of  Washoe's  part  70  program, 
the  requirement  to  submit  a  permit 
application  to  Washoe  applies  to  all  part 
70  sources,  as  defined  in  the  approved 
program,  within  Washoe's  jurisdiction, 
except  for  any  source  of  air  pollution 
over  which  a  federally  recognized 
Indian  Tribe  has  jurisdiction.  See,  e.g., 
59  FR  55813,  55815-55818  (November 
9,  1994). 

This  interim  approval,  which  may  not 
be  renewed,  extends  until  February  5. 
1997.  During  this  interim  approval 
period.  Washoe  is  protected  from 
sanctions,  and  EPA  is  not  obligated  to 
promulgate,  administer  and  enforce  a 
Federal  operating  permits  program  in 
Washoe  County.  Permits  issued  under  a 
program  with  interim  approval  have  full 
standing  with  respect  to  part  70,  and  the 
1-year  time  period  for  submittal  of 
permit  applications  by  subject  sources 
begins  upon  the  effective  date  of  this 
interim  approval,  as  does  the  3-year 
time  period  for  processing  the  initial 
permit  applications. 

If  Wasnoe  fails  to  submit  a  complete 
corrective  program  for  full  approval  by 
August  5,  1996.  EPA  will  start  an  18- 
month  clock  for  mandatory  sanctions.  If 
Washoe  then  fails  to  submit  a  corrective 
program  that  EPA  finds  complete  before 


the  expiration  of  that  18-month  period, 
EPA  will  be  required  to  apply  one  of  the 
sanctions  in  section  179(b)  of  the  Act, 
which  will  remain  in  effect  until  EPA 
determines  that  Washoe  has  corrected 
the  deficiency  by  submitting  a  complete 
corrective  program.  Moreover,  if  the 
Administrator  finds  a  lack  of  good  faith 
on  the  part  of  Washoe,  both  sanctions 
under  section  179(b)  will  apply  after  the 
expiration  of  the  18-month  period  until 
the  Administrator  determines  that 
Washoe  has  come  into  compliance.  In 
any  case,  if,  six  months  after  application 
of  the  first  sanction,  Washoe  still  has 
not  submitted  a  corrective  program  that 
EPA  has  found  complete,  a  second 
sanction  will  be  required. 

If  EPA  disapproves  Washoe's 
complete  corrective  program,  EPA  will 
be  required  to  apply  one  of  the  section 
179(b)  sanctions  on  the  date  18  months 
after  the  effective  date  of  the 
disapproval,  unless  prior  to  that  date 
Washoe  has  submitted  a  revised 
program  and  EPA  has  determined  that  it 
corrected  the  deficiencies  that  prompted 
the  disapproval.  Moreover,  if  the 
Administrator  finds  a  lack  of  good  faith 
on  the  part  of  Washoe,  both  sanctions 
under  section  179(b)  shall  apply  after 
the  expiration  of  the  18-month  period 
until  the  Administrator  determines  that 
Washoe  has  come  into  compliance.  In 
all  cases,  if.  six  months  after  EPA 
applies  the  first  sanction.  Washoe  has 
not  submitted  a  revised  program  that 
EPA  has  determined  corrects  the 
deficiencies,  a  second  sanction  is 
required. 

In  addition,  discretionary  sanctions 
may  be  applied  where  warranted  any 
time  after  the  expiration  of  an  interim 
approval  period  if  Washoe  has  not 
submitted  a  timely  and  complete 
corrective  program  or  EPA  has 
disapproved  its  submitted  corrective 
program.  Moreover,  if  EPA  has  not 
granted  full  approval  to  the  Washoe 
program  by  the  expiration  of  this 
interim  approval  and  that  expiration 
occurs  after  November  15, 1995,  EPA 
must  promulgate,  administer  and 
enforce  a  Federal  permits  program  for 
Washoe  County  upon  interim  approval 
expiration. 

3.  District  Preconstruction  Pennit 
Program  Implementing  Section  112(g) 

The  EPA  is  approving  Washoe's 
preconstruction  permitting  program 
found  in  District  rules  030.000  and 
030.002  under  the  authority  of  title  V 
and  part  70  solely  for  the  purpose  of 
implementing  section  112(g)  during  the 
transition  period  between  title  V 
approval  and  adoption  of  a  District  rule 
implementing  EPA's  section  112(g) 
regulations.  This  approval  is  limited  in 


duration  and  will  expire  12  months  after 
EPA  promulgates  section  112(g) 
regulations. 

4.  Program  for  Delegation  of  Section  112 
Standards  as  Promulgated 

The  EPA  is  approving  under  section 
112(1)(5)  and  40  CFR  section  63.91 
Washoe's  program  for  receiving 
delegation  of  section  112  standards  that 
are  unchanged  from  the  Federal 
standards  as  promulgated.  Washoe  has 
informed  EPA  that  it  intends  to  obtain 
the  regulatory  authority  necessar^•  to 
accept  delegation  of  section  112 
standards  by  incorporating  section  112 
standards  into  District  regulations  by 
reference  to  the  Federal  regulations.  The 
details  of  this  delegation  mechanism 
will  be  set  forth  in  a  Memorandum  of 
Agreement  between  Washoe  and  EPA. 
This  program  for  delegations  only 
applies  to  sources  covered  by  the  title  V 
program. 

ni.  Administrative  Requirements 

A.  Docket 

Copies  of  Washoe's  submittal  and 
other  information  relied  upon  for  the 
final  interim  approval,  including  the 
one  public  comment  received  and 
reviewed  by  EPA  on  the  proposal,  are 
contained  in  docket  number  NV-WSH- 
94-1-OPS  maintained  at  the  EPA 
Regional  Office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to,  or  otherwise 
considered  by,  EPA  in  the  development 
of  this  final  interim  approval.  The 
docket  is  available  for  public  inspection 
at  the  location  listed  under  the 
ADDRESSES  section  of  this  document. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 

C.  Regulatory  Flexibility  Act 

The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permit  programs  submitted  to 
satisfy  the  requirements  of  40  CFR  part 
70.  Because  this  action  does  not  impose 
any  new  requirements,  it  does  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations,  Operating  permits,  Reporting 
and  recordkeeping  requirements. 
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s  is  amended  as  follows: 


PART  70-  -[AMENDED] 

1.  The  a  jthority  citation  for  part  70 
continues  to  read  as  follows: 

Authorit:  :  42  U.S.C.  7401,  et  seq. 

2.  Appe  idix  A  to  part  70  is  amended 
by  adding  the  entry  for  Nevada  in 
alphabetic  al  order  to  read  as  follow's: 

'  Appendix  A  to  Part  70 — Approval 
Status  ofl  itate  and  Local  Operating 
Permits  P  ■ograms 
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DATE:  January  5,  1995. 
The  public  docket  for  this 

s  located  at  the  U.S. 
Fnvironm  jntal  Protection  Agency.  401 
M  Street.  s.W..  Washington.  DC." 20460. 
itA  is  av^lable  for  viewing  (room 


M2616)  from  9  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  Federal 
holidays.  Call  (202)  260-9327  for 
appointments.  The  reference  number  for 
this  docket  is  "F-94-B8EF-FFFFF".  The 
public  may  copy  material  from  any 
regulatory  docket  at  no  cost  for  the  first 
100  pages,  and  at  $0.15  per  page  for 
additional  copies. 

FOR  FURTHER  INFORMATION,  CONTACT:  For 
general  information,  contact  the  RCR.^ 
Hotline,  toll  free  at  (800)  424-9346,  or 
at  (703)  412-9810.  For  technical 
information  concerning  this  notice, 
contact  Shen-yi  Yang.  Office  of  Solid 
Waste  (5304),  U.S.  Environmental 
Protection  Agency.  401  M  Street,  S.W.. 
Washington.  DC.  20460.  (202)  260- 
1436. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

A.  Authority 

Under  §§  260.20  and  260.22,  facilities 
may  petition  the  Agency  to  remove  their 
wastes  from  hazardous  waste  control  by 
excluding  them  from  the  lists  of 
hazardous  wastes  contained  in 
§§  261.31  and  261.32.  Petitioners  must 
provide  sufficient  information  to  EPA  to 
allow  the  Agency  to  determine  that: 

(1)  The  waste  to  be  excluded  is  not 
hazardous  based  upon  the  criteria  for 
which  it  was  listed,  and 

(2)  No  other  hazardous  constituents  or 
factors  that  could  cause  the  waste  to  be 
hazardous  are  present  in  the  wastes  at 
levels  of  regulatory  concern. 

B.  History  of  This  Rulemaking 

Bethlehem  Steel  Corporation,  located 
in  Sparrows  Point,  Maryland,  petitioned 
the  Agency  to  e.xclude  from  hazardous 
waste  control  its  chemically  stabilized 
wastewater  treatment  filter  cake 
presently  listed  as  EPA  Hazardous 
Waste  No.  F006.  After  evaluating  the 
petition.  EPA  proposed,  on  March  4, 
1994.  to  exclude  BSC's  waste  from  the 
lists  of  hazardous  wastes  under 
§§  261.31  and  261.32  (see  59  FR  10352). 
This  rulemaking  finalizes  the  proposed 
decision  to  grant  BSC's  petition. 

n.  Disposition  of  Delisting  Petition 

Bethlehem  Steel  Corporation. 
Sparrows  Point,  Maryland. 

A.  Proposed  Exclusion 

Bethlehem  Steel  Corporation  (BSC). 
located  in  Sparrows  Point.  Maryland,  is 
involved  in  the  production  of  tin  and 
chromium  plated  parts  and  steel  strip. 
BSC  petitioned  the  Agency  to  exclude, 
from  hazardous  waste  control,  its 
chemically  stabilized  wastewater 
treatment  filter  cake  presently  listed  as 


FDA    Uoy^-^lr.. 


"Wastewater  treatment  .sludges  from 
electroplating  operations  except  from 
the  following  processes:  (1)  Suifiu-ic 
acid  anodizing  of  aluminum;  (2)  tin 
plating  on  carbon  steel;  (3)  zinc  plating 
(segregated  basis)  on  carbon  steel;  (4) 
aluminum  or  zinc-aluminum  plating  on 
carbon  steel;  (5)  cleaning/stripping 
associated  with  tin.  zinc  and  aluminum 
plating  on  carbon  steel;  and  (6)  chemical 
etching  and  milling  of  aluminum".  The 
listed  constituents  of  concern  for  EPA 
Hazardous  Waste  No.  F006  waste  ciro 
cadmium,  hexavalent  chromium,  nickel, 
and  cyanide  (ccmplexed)  (see  Part  261, 
Appendix  VII). 

In  support  of  its  petition.  BSC 
submitted: 

(1)  Detailed  descriptions  of  its 
manufacturing,  waste  treatment,  and 
stabilization  processes,  including 
schematic  diagrams; 

(2)  Material  Safety  Data  Sheets 
(MSDSs)  for  all  trade  name  products 
used  in  the  memufacturing  and  waste 
treatment  processes; 

(3)  Results  from  total  constituent 
analyses  for  the  eight  Toxicity 
Characteristic  (TC)  metals  listed  in 
§  261.24.  nickel,  cyanide,  zinc,  and 
sulfide  from  representative  samples  of 
the  dewatered  (unstabilized)  filter  cake 
and  the  stabilized  filter  cake. 

(4)  Results  from  the  EP  Toxicity  Test 
and  the  Toxicity  Characteristic  Leaching 
Procedure  (TCLP,  SW-846  Method 
1311)  for  the  eight  TC  metals  (except  for 
barium  and  selenium)  and  nickel  from 
representative  samples  of  the  dewatered 
(unstabilized)  filter  cake,  uncured 
stabilized  filter  cake,  and  the  cured 
stabilized  filter  cake; 

(5)  Results  from  total  oil  and  grease 
analyses  from  representative  samples  of 
the  dewatered  (unstabilized)  filter  cake 
and  stabilized  filter  cake; 

(6)  Results  from  the  Multiple 
Extraction  Procedure  (MEP,  SW-846 
Method  1320)  for  the  eight  TC  metals 
(except  for  barium  and  selenium)  and 
nickel  from  representative  samples  of 
the  stabilized  filter  cake; 

(7)  Test  results  and  information 
regarding  the  hazardous  characteristics 
of  ignitability.  corrosivity.  and 
reactivity; 

(8)  Results  from  the  TCLP  analyses  for 
the  TC  volatile  and  semivolatile  organic 
compounds  from  representative  samples 
of  the  dewatered  (unstabilized)  filter 
cake:  and 

(9)  Results  from  total  constituent 
analyses  for  hexavalent  chromium  from 
representative  samples  of  dewatered 
(unstabilized)  filter  cake. 

The  Agency  evaluated  the  information 
and  analytical  data  provided  by  BSC  in 
support  of  its  petition  and  determined 
that  the  hazaiuOus  coiistiluenis  luunu  in 


X 


waste  must  either  treat,  store,  or  dispose 
of  the  waste  in  an  on-site  facility,  or 
ensure  that  the  waste  is  delivered  to  an 
off-site  storage,  treatment,  or  disposal 
facility,  either  of  which  is  permitted, 
licensed,  or  registered  by  a  state  to 
manage  municipal  or  industrial  solid 
waste.  Alternatively,  the  delisted  waste 
may  be  delivered  to  a  facility  that 
beneficially  uses  or  reuses,  or 
legitimately  recycles  or  reclaims  the 
waste,  or  treats  the  waste  prior  to  such 
beneficial  use,  reuse,  recycling,  or 
reclamation  (see  40  CFR  part  260. 
appendix  I). 


of  EPA's  hazardous  waste  managemoni 
regulations.  This  reduction  is  achieved 
by  excluding  waste  generated  at  a 
specific  facility  from  EPA's  lists  ot 
hazardous  wastes,  thereby  enabling  this 
facility  to  treat  its  waste  as  non- 
hazardous.  There  is  no  additional 
economic  impact  due  to  today's  rule. 
Therefore,  this  rule  is  not  a  significant 
regulation,  and  no  cost/benefit 
assessment  is  required.  The  Office  of 
Management  and  Budget  (OMB)  has  also 
exempted  this  rule  from  the  requirement 
for  OMB  review  under  section  (6)  of 
Executive  Order  12866. 


IIL  Limited  Effect  of  Federal  Exclusion       VL  Regulatory  Flexibility  Act 
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the  petitioned  waste  would  not  pose  a 
threat  to  human  health  and  the 
environment.  Specifically,  the  Agency 
used  the  modified  EPA  Composite 
Model  for  Landfills  (EPACML)  to 
predict  the  potential  mobility  of  the 
hazardous  constituents  found  in  the 
petitioned  waste.  Based  on  this 
evaluation,  the  Agency  determined  that 
the  constituents  in  BSC's  petitioned 
waste  would  not  leach  and  migrate  at 
levels  that  would  result  in  groundwater 
concentrations  above  the  Agency's 
health-based  levels  used  in  delisting 
decision-making.  See  59  FR  10352, 
March  4. 1994.  for  a  detailed 
explanation  of  why  EPA  proposed  to 
grant  Bethlehem  Steel  Corporation's 
petition  for  its  chemically  stabilized 
wastewater  treatment  filter  cake. 

B.  Response  to  Public  Comments 

The  Agency  did  not  receive  any 
comments  on  the  proposed  rule. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal 
and  in  this  final  rule,  the  Agency 
believes  that  BSC's  chemically 
stabilized  wastewater  treatment  filter 
cake  should  be  excluded  from  listing  as 
a  hazardous  waste.  The  Agency, 
therefore,  is  granting  a  final  exclusion  to 
Bethlehem  Steel  Corporation,  located  in 
Sparrows  Point,  Maryland  for  its 
chemically  stabilized  wastewater 
treatment  filter  cake,  described  in  its 
petition  as  EPA  Hazardous  Waste  No. 
F006. 

This  exclusion  only  applies  to  the 
processes  and  waste  volume  (a 
maximum  of  1.100  cubic  yards 
generated  annually  in  stabilized  filter 
cake  form)  covered  by  the  original 
demonstration.  The  facility  would 
require  a  new  or  amended  exclusion  if 
there  is  an  adverse  change  in 
composition  of  treated  waste  such  that 
levels  of  hazardous  constituents 
increase  significantly  (e.g.,  from  changes 
to  manufacturing  or  treatment 
processes).  (Note,  however,  that  changes 
in  the  stabilization  process  are  allowed 
as  described  in  Condition  (4).) 
Continued  evaluation  for  levels  of 
hazardous  constituents  will  be  achieved 
by  the  annual  verification  testing 
specified  in  Condition  (1)(C). 
Accordingly,  the  facility  would  need  to 
file  a  new  petition  for  the  altered  waste. 
The  facility  must  treat  waste  generated 
either  in  excess  of  1.100  cubic  yards  per 
year  or  from  changed  processes  as 
hazardous  until  a  new  exclusion  is 
granted. 

Although  management  of  the  waste 
covered  by  this  petition  is  relieved  from 
Subtitle  C  jurisdiction  by  this  final 
exclusion,  the  generator  of  a  delisted 


The  final  exclusion  being  granted 
today  is  being  issued  under  the  federal 
(RCRA)  delisting  program.  States, 
however,  are  allowed  to  impose  their 
own,  non-RCRA  regulatory 
requirements  that  are  more  stringent 
than  EPA's.  pursuant  to  section  3009  of 
RCRA.  These  more  stringent 
requirements  may  include  a  provision 
which  prohibits  a  federally-issued 
exclusion  from  taking  effett  in  the  State. 
Because  a  petitioner's  waste  may  be 
regulated  under  both  Federal  and  State 
programs,  petitioners  are  urged  to 
contact  their  State  regulatory  authority 
to  determine  the  current  status  of  their 
wastes  under  State  law. 

IV.  Effective  Date 

This  rule  is  effective  January  5.  1995. 
The  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  That  is  the  case  here 
because  this  rule  reduces,  rather  than 
increases,  the  existing  requirements  for 
persons  generating  hazardous  wastes.  In 
light  of  the  unnecessary  hardship  and 
expense  that  would  be  imposed  on  this 
petitioner  by  an  effective  date  of  six 
months  after  publication  and  the  fact 
that  a  six-month  deadline  is  not 
necessary  to  achieve  the  purpose  of 
section  3010,  EPA  believes  that  this  nde 
should  be  effective  immediately  upon 
publication.  These  reasons  also  provide 
a  basis  for  making  this  rule  effective 
immediately,  upon  publication,  under 
the  Administrative  Procedures  Act. 
pursuant  to  5  U.S.C.  553(d). 

V.  Regulatory  Impact 

Under  Executive  Order  12866.  EPA 
must  conduct  an  "assessment  of  the 
potential  costs  and  benefits"  for  all 
"significant"  regulatory  actions.  This 
rule  to  grant  an  exclusion  is  not 
significant,  since  its  effect,  is  to  reduce 
the  overall  costs  and  economic  impact 


Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601-612.  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  (i.e..  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  flexibility 
analysis  is  required,  however,  if  the 
Administrator  or  delegated 
representative  certifies  that  the  rule  will 
not  have  any  impact  on  any  small 
entities. 

This  amendment  will  not  have  any 
adverse  economic  impact  on  any  small 
entities  since  its  effect  will  be  to  reduce 
the  overall  costs  of  EPA's  hazardous 
waste  regulations  and  it  is  limited  to 
one  facility.  Accordingly.  I  hereby 
certify  that  this  regulation  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

VII.  Paperwork  Reduction  Act 

Information  coll«K:tion  and 
recordkeeping  requirements  asso<:iatiHl 
with  this  final  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  96-511.  44  USC  §  3501  et  seq.) 
and  have  been  assigned  OMB  Control 
Number  2050-0053. 

List  of  Subjects  in  40  CFR  Part  261 

Environmental  protection.  Hazardous 
waste.  Recycling,  and  Reporting  and 
recordkeeping  requirements. 

Dated:  December  19. 1994. 
Elizabeth  A.  Cotsworth. 

Acting  Director.  Office  of  Solid  Wastr. 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  part  261  is  ameudi  <• 
as  follows: 
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PART  261t-IDENT1FICATION  AND 
LISTING  QF  HAZARDOUS  WASTE 


1  The  authority  citation  for  part  26 1  2.  In  Table  1  of  Appendix  IX  of  Part 


continues  [o  read  as  follows:    "  261 .  add  the  following  wastestream  in 

Table  i.— Wastes  Excluded  From  Non-Specific  Sources 


Facilil  [f 


Bethlehem 
Corporatifcn 


jteel 


Authority:  42  U.S.C  6905. 6912(a).  6921,         alphabetical  order  by  facility  to  read  as 
6922.  and  6938.  follows: 

Appendix  IX  to  Part  261— Wastes 
Excluded  Under  §§  260.20  and  260.22 . 


Address 


Sparrows  Point. 
Maryland. 


Waste  description 


Stabilized  filter  cake  (at  a  maximiim  annual  rate  of  1100  cubic  yards)  from  the  treatrrient  of 
wastewater  treatment  sludges  (EPA  Hazardous  Waste  No.  F006)  generated  from  electroplatng  op- 
erations after  [insert  date  of  publication  in  Federal  Register).  Bethlehem  Steel  (BSC)  must  imple- 
ment a  testing  program  that  meets  the  following  conditions  for  the  exclusion  to  be  valid: 
(1)  Testina  Sample  collection  and  analyses  (including  quality  control  (QC)  procedures)  must  be 
oerfo'med  according  to  SW-84S  methodologies.  If  EPA  judges  the  stabilization  process  to  be  effec- 
tive under  the  conditions  used  during  the  initial  verification  testing,  BSC  may  replace  the  testing  re- 
quired in  Condition  (i)(A)  with  the  testing  required  in  Condition  (1)(B).  BSC  must  continue  to  test  as 
specified  in  Condition  (1)(A)  until  and  unless  notified  by  EPA  in  writing  that  testing  in  Condition 
(i)(A)  may  be  replaced  by  Condition  (1)(B)  (to  the  extent  directed  by  EPA). 

(A)  Initial  Verification  Testing:  Dunng  at  least  the  first  eight  weeks  of  operation  of  the  '"'l-scale 
treatment  system.  BSC  must  collect  and  analyze  weekly  composites  representative  of  the  stabilized 
waste  Weekly  composites  must  be  composed  of  representative  grab  samples  collected  from  every 
batch  during  each  week  of  stabilization.  The  composite  samples  must  be  collected  and  analyzed 
prior  to  the  disposal  of  the  stabilized  filter  cake,  for  all  constituents  listed  in  Condition  (3).  BSC  must 
Teport  the  analytical  test  data,  including  a  record  of  the  ratios  of  lime  kiln  dust  and  fly  ash  used  and 
quality  control  information,  obtained  during  this  initial  period  no  later  than  60  days  after  the  collec- 
tion of  the  last  composite  of  stabilized  fitter  cake. 

(B)  Subsequent  Verification  Testing:  Following  written  notification  by  EPA.  BSC  may  substitute  the 
testing  condition  in  (1)(B)  for  (1)(A).  BSC  must  collect  and  analyze  at  least  one  composite  lep- 
resentative  of  the  stabilized  filter  cake  generated  each  month.  (Monthly  composites  must  be  com- 
prispd  of  representative  samples  collected  from  all  batches  that  are  stabilized  in  a  one-month  pe- 
Pod  The  montnly  samples  must  be  analyzed  prior  to  the  disposal  of  the  stabilized  filter  cake  for 
chromium,  lead  and  nickel.  BSC  may,  at  its  discretion,  analyze  composite  samples  more  frequently 
to  demonstrate  that  smaller  batches  of  waste  are  non-hazardous. 

(C)  Annual  Venlication  Testing:  In  order  to  confirm  that  the  characteristics  of  the  treated  waste  do 
not  change  significantly,  BSC  must,  on  an  annual  basis,  analyze  a  representative  composite  sam- 
ple of  stabilized  filter  cake  for  all  TC  constituents  listed  in  40  CFR  §261.24  using  the  method  speci- 
fied therein.  This  composite  sample  must  represent  the  stabilized  filter  cake  generated  over  one 

W66k 

(2)  Waste  Holding  and  Handling:  BSC  must  store,  as  hazardous,  all  stabilized  filter  cake  generated 
until  verification  testing  (as  specified  in  Conditions  (1)(A)  and  (1)(B))  is  completed  and  valid  analy- 
ses demonstrate  that  the  delisting  levels  set  forth  in  Condition  (3)  are  met.  If  the  levels  of  hazard- 
ous constituents  measured  in  the  samples  of  stabilized  filter  cake  generated  are  below  all  the  levels 
set  forth  in  Condition  (3),  then  the  stabilized  fitter  cake  is  non-hazardous  and  may  be  managed  and 
disposed  of  in  accordance  with  all  applicable  solkj  waste  regulations.  If  hazardous  constituent  lev- 
els in  any  weekly  or  monthly  composite  sample  equal  or  exceed  any  of  the  delisting  levels  set  in 
Condition  (3)  the  stabilized  filter  cake  generated  during  the  ti.me  period  corresponding  to  this  sanv 
ple  must  be  retreated  until  it  is  below  these  levels  or  managed  and  disposed  of  in  accordance  with 
Subtitle  C  of  RCRA. 

(3)  Delisting  Levels:  All  concentrations  must  be  measured  in  the  waste  leachate  by  the  method 
specified  in  40  CFR  §261.24.  The  teachable  concentrations  for  the  constrtuents  must  be  below  the 
following  levels  (ppm):  arsenic— 4.8;  barium— 100;  cadmium— 0.48;  chromium— 5.0;  lead— 1.4; 
mercury— 0.19;  nickel— 9.6;  selenium— 1.0;  silver— 5.0. 

(4)  Changes  in  Operating  Conditions:  Aft6r  completing  the  initial  verification  test  period  in  Condition 
(1)(A)  if  BSC  decides  to  significantly  change  the  stabilization  process  (e.g.,  stabilization  reagents) 
developed  under  Condition  (1),  then  BSC  must  notify  EPA  in  writing  prior  to  instituting  the  change. 
After  written  approval  by  EPA,  BSC  may  manage  waste  generated  from  the  changed  process  as 
non-hazardous  under  this  exclusion,  provided  the  other  conditions  of  this  exclusion  are  fulfilled. 

(5)  Data  Subnvttais:  Two  weeks  prior  to  system  start-up,  BSC  must  notify  in  writing  the  Sectiori 
Chief  Del'Sting  Section  (see  address  below)  when  stabilization  of  the  dewatered  filter  cake  will 
begin'  The  data  obtained  through  Condition  (1)(A)  must  be  submitted  to  the  Section  Chief,  Delisting 
Section  OSW  (5304).  U.S.  EPA,  401  M  Street.  SW,  Washington,  DC  20460  within  the  time  period 
specified  The  analytical  data,  including  quality  control  information  and  records  of  ratios  of  lime  kiln 
dust  and  fly  ash  used,  must  be  compiled  and  maintained  on  site  for  a  minimum  of  five  years.  These 
data  must  be  furnished  upon  request  and  made  available  for  inspection  by  EPA  or  the  State  of 
Maryland  Failure  to  submit  the  required  data  within  the  specified  time  penod  or  maintain  the  re- 
quired records  on  site  for  the  specified  time  will  be  considered  by  the  Agency,  at  its  discretion,  suf- 
ficient basis  to  revoke  the  exclusion  to  the  extent  directed  by  EPA.  All  data  must  be  accompanied 
by  a  signed  copy  of  the  following  certification  statement  to  attest  to  the  truth  and  accuracy  of  the 
data  submitted: 
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Table  1.— Wastes  Excluded  From  NoN-SPECtnc  Sources— Continued 


Facttity 


Address 


Waste  descriptkin 


"Under  civa  and  criminal  penalty  of  law  for  the  making  or  submission  ol  false  or  fraudulefit  state- 
ments or  representations  (pursuant  to  the  appUcable  provisions  of  the  Federal  Code  which  mclude 
but  may  not  be  limited  to.  18  U.S.C  §1001  and  42  U,S.C  §6928),  I  certify  that  the  information  co(v 
tained  in  or  accompanyinc|  this  document  is  true,  accurate  and  conplete. 

As  to  the  {those)  klentified  section(s)  ol  this  document  for  which  I  cannot  personalty  verify  its 
(their)  truth  and  accuracy,  I  certify  as  the  company  official  having  supervisory  responsibriity  for  the 
persons  who.  acting  under  my  direct  instructions,  made  the  verification  that  this  informatkin  is  true, 
accurate  and  complete. 

In  the  event  that  any  of  this  information  is  determined  by  EPA  in  Its  sole  discretion  to  be  false.  Irv 
accurate  or  incomplete,  and  upon  conveyance  of  this  fact  to  the  company,  I  recognize  and  agree 
that  this  exclusion  of  waste  will  be  void  as  if  it  never  had  effect  or  to  the  extent  directed  by  EPA 
and  that  the  company  will  be  liable  for  any  actions  taken  in  contravention  of  the  corr^any's  RCRA 
and  CERCLA  obligations  premised  upon  the  company's  reliance  on  the  void  exclusion." 


(FR  Doc  95-255  Filed  l-t-95;  8:45  ami 
BILUNG  CODE  BSeO-SO-P 


department  of  defense 

48  CFR  Parts  231  and  242 

Defense  Federal  Acquisition 
Regulation  Supplement;  Restructuring 
Costs 

AGENCY:  Department  of  Defense  (DoD). 

ACTION:  Interim  rule  with  request  for 
comments. 

summary:  The  Director  of  Defense 
Procurement  has  issued  an  interim  rule 
which  amends  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFi\RS)  to  implement  section  818  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  1995  (Public  Law  103- 
337)  concerning  the  reimbursement  of 
restructuring  costs  associated  with 
business  combinations. 

DATES:  Effective  date:  December  29, 
1994. 

Comment  date:  Comments  oa  the 
interim  rule  should  be  submitted  in 
writing  at  the  address  shown  below  on 
or  before  March  6,  1995,  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council,  ATTN: 
Mr.  Eric  R.  Mens,  PDUSD(A&T)DP/DAR. 
IMD  3D139,  3062  Defense  Pentagon. 
Washington,  DC  20301-3062.  Telefax 
number  (703)  602-0350.  Please  cite 
DFARS  Case  94-D316  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Eric  R.  Mens,  (703)  602-0131. 


SUPPLEMENTARY  INFORMATtON; 

A.  Background 

Section  818  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1995 
(Public  Law  103-337)  restricts  the 
Department  of  Defense  from 
reimbursing  restructuring  costs 
associated  with  a  business  combination 
undertaken  by  a  defense  contractor 
unless  certain  conditions  are  met.  This 
interim  DFARS  rule  provides  policies 
and  procedures  for  allowing  appropriate 
contractor  costs  which  involve  external 
restructuring  activities,  A  proposed 
DFARS  rule  addressing  the  allowability 
of  contractor  costs  associated  with 
internal  restructuring  activities  will  be 
published  separately. 

B.  Determination  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
to  issue  this  rule  as  an  interim  rule. 
Compelling  reasons  exist  to  promulgate 
this  rule  without  prior  opportunity  for 
public  comment  because  section  818  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  1995  (Public  Law  103- 
337}  requires  the  Secretary  of  Defense  to 
prescribe  regulations  no  later  than 
January  1, 1995.  However,  comments 
received  in  response  to  the  pubUcation 
of  this  rule  will  be  considered  in 
formulating  the  final  rule. 

C.  Regulator}'  Flexibility  Act 

The  interim  rule  is  not  expected  to  . 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq.. ' 
because  most  small  entities  are  not 
subject  to  the  contract  cost  principles  ia 
FAR  part  31  or  DFARS  part  231.  The 
contract  cost  principles  normally  apply 
where  contract  award  exceeds  $500,000 
and  the  price  is  based  on  certified  cost 


or  pricing  data.  This  interim  DFARS 
rule  applies  only  to  defense  contractors 
which  incur  restructuring  costs 
coincident  to  a  business  combination 
and  are  subject  to  the  contract  cost 
principles.  Most  contracts  awarded  to 
small  entities  are  awarded  on  a 
competitive,  fLxed-price  basis.  An  Initial 
Regulatory  Flexibihty  Analysis  has. 
therefore,  not  been  performed. 
Comments  are  invited  from  small 
business  entities  and  other  interested 
parties.  Comments  from  small  entities 
concerning  the  affected  DFARS  subparts 
will  also  be  considered  in  accordance 
with  section  610  of  the  Act.  Such 
comments  must  be  submitted  separately 
and  cite  DFARS  Case  94-D3 16  in 
correspondence. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  fPub. 
L.  96-511)  does  not  apply  because  the 
interim  rule  does  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  which  require  the 
approval  of  OMB  under  44  U.S.C.  3501 
et.  seq. 

List  of  Subjects  in  43  CFR  Parts  231  and 
242 

Government  procurement. 
Claudia  L.  Naugle, 

Deputy  Director,  Defense  Acquisition 
Regulations  Council. 

Therefore.  48  CFR  parts  231  and  242 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  231  and  242  continues  to  read  as 
follows: 

Authority:  41  U.S.C  421  and  48  CFR 
chapter  1. 

PART  231— contract  COST 
PRINCIPLES  AND  PROCEDURES 

2.  Section  231.205  is  amended  by 
adding  a  new  subsection  231.205-70  to 
read  as  follows: 
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I 
231.205-70    Restructuring  costs. 

(a)  Scoped  This  subsection  prescribes 
policies  and  procedures  for  allowing 
appropriate  contractor  restructuring 
costs  wheni  allowing  such  costs  would 
result  in  ne^  savings  for  DoD.  This 
subsection  also  implements  Section  818 
of  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1995  (Public  Law 
103-337). 

(b)  Defin  tions.  As  used  in  this 
subsection: 

(1)  Business  combination  means  a 
transaction  whereby  assets  or  operations 
of  two  previously  separate  companies 
are  combined,  whether  by  merger, 
acquisition,  or  sale/purchase  of  assets. 

(2)  Exter  ia7  restructuring  activities 
means  rest  ucturing  activities  occurring 
after  a  busi  ness  combination  that 
involve  fac  ilities  or  workforce  from  both 
of  the  prev  ously  separate  companies. 

(3)  Inten  al  restructuring  activities 
means  rest  -ucturing  activities  occurring 
after  a  business  combination  that 
involve  fac  ilities  or  workforce  from  only 
one  of  the  )reviously  separate 
companies  or,  when  there  has  been  no 
business  c(  imbination,  restructuring 
activities  u  ndertaken  within  one 
company. 

(4)  Restr  jcturing  activities  means 
nonroutin( ,  noru«curring,  or 
extraordin  iry  activities  associated  with 
the  reduct  on  of  facilities  or  workforce, 
or  consoU(  ation  of  facilities  or 
operations  (including  disposal  or 
abandonm  3nt  undertaken  to  effect  such 
consolidat  on),  in  an  effort  to  improve 
future  ope  ations  and  reduce  overall 
costs.  Restructuring  activities  do  not 
include  ro  itine  or  ongoing  repositioning 
and  redep  oyments  of  a  contractor's 
productivr  facilities  or  workforce  (e.g., 
normal  pli  nt  rearrangement  or 
employee  relocation). 

(5)  Restiucturing  costs  means  the 
costs,  incl  iding  both  direct  and 
indirect,  a  isociated  with  restructuring 
activities.  Restructuring  costs  that  may 
be  allowe(  include,  but  are  not  limited 
to,  several  ce  pay  for  employees,  early 
retiremenl  incentive  payments  for 
employees,  employee  retraining  costs, 
relocation  expense  for  retained 
employeei ;.  and  relocation  and 
rearrangei  lent  of  plant  and  equipment. 

(6)  Rest-ucturing  savings  means  cost 
reduction ;,  including  both  direct  and 
indirect  ci  )st  reductions,  that  are 
directly  ai  sociated  with  or  result 
directly  &  am  restructuring  activities. 
Reassignn  lents  of  cost  to  future  periods 
are  not  re:  tructiuing  savings. 

(c)  Limi  tations  on  cost  allowability.  (1) 
Restructu  ing  costs  associated  with 
external  r  jstructuring  activities  shall  not 
be  allowe  i  unless — 


(i)  Such  costs  are  allowable  in 
accordance  with  FAR  part  31  and 
DFARS  part  231; 

(ii)  An  audit  of  projected  restructuring 
costs  and  restructuring  savings  is 
performed; 

(iii)  The  cognizant  administrative 
contracting  officer  (AGO)  reviews  the 
audit  report  and  the  projected  costs  and 
projected  savings,  determines  that 
overall  reduced  costs  should  result  for 
DoD,  and  negotiates  an  advance 
agreement  in  accordance  with  231.205 
(d)(8);  and 

(iv)  A  certification  is  made  by  the 
Under  Secretary  of  Defense  (Acquisition 
&  Technology),  his  Principal  Deputy  or 
designee  (in  all  cases,  an  individual 
appointed  by  the  President  and 
confirmed  by  the  Senate),  that 
projections  of  future  restructuring 
savings  resulting  for  DoD  from  the 
business  combination  are  based  on 
audited  cost  data  and  should  result  in 
overall  reduced  costs  for  DoD. 

(2)  The  certification  required  by 
231.205-70(c)(l)(iv)  shall  not  apply  to 
any  business  combination  for  which 
payments  for  restructuring  costs  were 
made  before  August  15, 1994,  or  for 
which  the  cognizant  AGO  executed  an 
advance  agreement  estabHshing  cost 
ceilings  based  on  audit/negotiation  of 
detailed  cost  proposals  for  individual 
restructuring  projects  before  August  15, 
1994. 

(3)  Gosts  that  may  be  incurred  after  a 
business  combination  but  are  not 
allowed  in  accordance  with  FAR  part  31 
and  DFARS  part  231  include,  but  are 
not  limited  to: 

(i)  Incorporation  fees;  costs  of 
attorneys,  accountants,  brokers, 
promoters,  organizers,  management 
consultants,  and  investment  counselors 
(see  FAR  31.205-27). 

(ii)  The  cost  of  any  change  in  the 
contractor's  financial  structure  (see  FAR 
31.205-27). 

(iii)  Interest  or  other  costs  of 
borrowing  to  finance  the  acquisition  or 
merger  (however  represented)  (see  FAR 
31.205-20). 

(iv)  When  the  purchase  method  of 
accounting  for  a  business  combination 
is  used,  increased  depreciation, 
amortization,  or  cost  of  money 
attributable  to  increases  in  the  book 
value  of  plant,  equipment,  and  other 
tangible  assets  of  the  acquired  company 
above  the  amount  that  would  have  been 
allowed  if  the  business  combination  had 
not  taken  place  (see  FAR  31.205-52). 

(v)  Any  costs  for  amortization, 
expensing,  write-off,  or  write-down  of 
goodwill  (however  represented)  (see 
FAR  31.205-49). 

(vi)  Payments  to  employees  of  special 
compensation  in  excess  of  the 


contractor's  normal  severance  pay 
practice  if  their  employment  terminates 
following  a  change  in  the  management 
control  over,  or  ownership  of,  the 
company  or  a  substantial  portion  of  its 
assets  (see  FAR  31.205-6(1)(1)). 

(vii)  Payments  to  employees  of  special 
compensation  which  is  contingent  upon 
the  employee  remaining  with  the 
contractor  for  a  specified  period  of  time 
following  a  change  in  the  management 
control  over,  or  ownership  of,  the 
company  or  a  substantial  portion  of  its 
assets  (see  FAR  31.205-6(1)(2)). 

(d)  Procedures  and  ACO 
responsibilities.  As  soon  as  it  is  known 
that  the  contractor  will  incur 
restructuring  costs  associated  with 
external  restructuring  activities,  the 
cognizant  AGO  shall: 

U)  Direct  the  contractor  to  segregate 
restructuring  costs  and  to  suspend  these 
amounts  fi-om  any  billings,  final 
contract  price  settlements,  and  overhead 
settlements  until  the  certification  in 
(c)(l)(iv)  is  obtained. 

(2)  Require  the  contractor  to  submit 
an  overall  plan  of  restructuring 
activities  and  an  adequately  supported 
proposal  for  planned  restructuring 
projects.  The  proposal  must  include  a 
detailed  breakout  by  year  by  cost 
element,  showing  the  projected 
restructuring  costs,  both  direct  and 
indirect,  and  projected  restructuring 
savings,  both  direct  and  indirect. 

(3)  Negotiate  a  Memorandum  of 
Understanding  with  the  contractor 
setting  forth,  at  a  minimum,  the  types 
and  treatments  of  restructuring  costs 
and  the  methodology  to  be  used  to 
demonstrate  reduced  costs  to  DoD. 

(4)  Notify  major  buying  activities  of 
contractor  restructuring  actions  and 
inform  them  about  any  potential 
monetary  impacts  on  major  weapons 
programs,  when  known. 

(5)  Upon  receipt  of  the  contractor's 
proposal,  immediately  adjust  forward 
pricing  rates  to  reflect  the  impact  of 
projected  restructuring  savings.  Pending 
execution  of  an  advance  agreement  in 
accordance  with  231.205-70(d)(8), 
restructuring  costs  may  be  included  in 
forward  pricing  rates  if  a  repricing 
clause  is  included  in  each  fixed-price 
action  that  is  priced  based  on  the  rates. 
The  repricing  clause  must  provide  for  a 
downward  price  adjustment  to  remove 
restructuring  costs  if  the  certification 
required  by  231.205-70(c)(l)(iv)  is  not 
obtained. 

(6)  Upon  receipt  of  the  contractor's 
proposal,  immediately  request  an  audit 
review  of  the  contractor's  proposal. 

(7)  Upon  receipt  of  the  audit  report, 
determine  if  restructuring  savings  will 
exceed  restructuring  costs  on  a  present 
value  basis. 
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(8)  Negotiate  an  advance  agreement 
with  the  contractor  setting  forth,  at  a 
minimum,  cost  ceiling  amounts  on 
restructuring  projects  and,  when 
necessary,  a  cost  amortization  schedule. 
Gost  ceilings  may  not  exceed  the 
amount  of  projected  restructuring 
savings  on  a  present  value  basis.  The 
advance  agreement  shall  not  be 
executed  until  the  certification  required 
by  231.205-70(c)(l)(iv)  is  obtained. 

(9)  Submit  to  the  Durector  of  Defense 
Procurement.  Office  of  the  Under 
Secretary  of  Defense  (Acquisition  & 
Technology),  ATTN:  OUSD{A&T)DF/ 
GPF,  a  recommendation  for  certification 
of  net  benefit.  Include  the  information 
described  in  231.205-~0(e). 

(e)  Information  needed  to  obtain 
certification  of  net  benefit.  (1)  The 
novation  agreement  (if  one  is  required). 

(2)  The  contractor's  restructuring 
proposal. 

(3)  The  proposed  advance  agreement. 

(4)  The  audit  report. 

(5)  Any  other  pertinent  information. 

(6)  The  cognizant  AGO's 
recommendation  for  certification.  This 
recommendation  must  clearly  indicate 
that  contractor  projections  of  future  cost 
savings  resulting  for  DoD  from  the 
business  combination  are  based  on 
audited  cost  data  and  should  result  in 
overall  reduced  costs  for  the 
Department. 

SUBPART  24Z 12— NOVATION  AND 
CHANGE-OF-NAME  AGREEMENTS 

3.  Sections  242.1202  and  242.1204  are 
added  to  read  as  follaivs: 

242.1202    Responsibility  for  executing 
agreements. 

The  contracting  officer  responsible  for 
processing  and  executing  novation  and 
change-of-name  agreements  shall  ensure 
agreements  are  executed  promptly. 

242.1204    Agreement  to  recognize  a 
successor  In  interest  (novation  agreement). 

(e)  When  a  novation  agreement  is 
required  and  the  transferee  intends  to 
incur  restructuring  costs  as  defined  at 
231.205-70,  the  cognizant  contracting 
officer  shall  include  the  following 
provision  as  paragraph  (b)(7)  of  the 
novation  agreement  instead  of  the 
paragraph  (b)(7]  provided  in  the  sample 
format  at  FAR  42.1204(e): 

"(7)(i)  Except  as  set  forth  in  subparagraph 
(7Kii)  below,  the  Transferor  and  the 
Transferee  agree  that  the  Government  is  not 
obligated  to  pay  or  reimburse  either  of  them 
for,  or  otherwisu  give  effect  to,  any  costs, 
taxes,  or  other  expenses,  or  any  related 
increases,  directly  or  indirectly  arising  out  of 
or  resulting  from  the  transfer  or  this 
Agreement,  other  than  those  that  the 
Government  in  the  sbs^nce  of  this  trsnsfer  or 


Agreement  would  have  been  obligated  to  pay 
or  reuTiburse  under  the  terms  of  the  contracts. 

(ii)  The  Government  recognizes  that 
restructuring  by  the  Transferee  incidental  to 
the  acquisition/mierger  may  be  in  the  best 
interests  of  the  Government.  Rtstructuring 
costs  that  are  allowable  under  part  3t  of  the 
Federal  Acquisition  Regulation  (FAR)  or  part 
231  of  the  Defense  Federal  Acquisition 
Regulation  Supplement  (DF.\RS)  may  be 
reimbursed  under  flexibly-priced  novated 
contracts,  provided  Lhe  Transferee 
demoostratas  that  the  restructuring  will 
reduce  overall  costs  to  the  Department  of 
Defense  (DoD)  and'or  the  National 
Aeronautics  and  Space  Administration 
(NA.SA),  and  the  requirements  included  La 
DFARS  231.205-70  are  met.  These  costs  and 
the  contracting  parties'  responsibilities  shall 
be  addressed  in  a  Memorandum  of 
Understanding  to  be  negotiated  t)etween  the 
cognizant  contractirg  officer  and  the 
Transferee.  The  Memorandum  of 
Understanding  will  specify  the  tvpes  and 
treatment  of  restructuring  costs  and  the 
mpthodology  to  be  used  to  demonstrate 
reduced  costs  to  DoD  and/or  NASA 
Restructuring  costs  shall  not  be  allowed  on 
novated  contracts  unless  there  is  an  audit  of 
the  restructuring  proposal:  a  determination 
by  the  contracting  officer  of  overall  reduced 
costs  to  DoD/NASA;  and  an  Advance 
Agreement  setting  forth  cost  ceiling  amounts 
on  restructuring  projects  and  the  period  to 
which  such  costs  shall  be  assigned." 

(FR  Doc.  95-158  Filed  1-4-95;  8:45  am) 
BILLING  CODE  S000-O4-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  555 
[Docket  93-40;  Notice  3] 
RIN2127-AE88 

Temporary  Exemption  From  Motor 
Vehicle  Safety  Stancards 

agency:  National  Hi;-iiway  Traffic 
Safety  Administratio  \  (NHTSA),  DOT. 
ACTION:  Technical  correction;  final  rule. 

SUMMARY:  This  notice  corrects  a 
grammatical  error  in  the  language  of  the 
certification  label  required  for  a  vehicle 
temporarily  exempted  from  compliance 
with  the  Federal  motor  vehicle  safety 
standards. 

DATES:  The  effective  date  of  the  final 
rule  is  February  6,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Taylor  Vinson,  Office  of  Ghief  Counsel, 
NHTSA  (202-366-5263). 
SUPPLEMENTARY  INFORMATION:  On 
October  29, 1993,  NHTSA  amended  49 
GFR  555.9(c)(1),  the  certification 
requirements  for  motor  vehicles  that 
have  been  temporarily  exempted  from 


compliance  with  one  or  more  of  the 
Federal  motor  vehicle  safety  standards, 
to  conform  it  to  the  requirements  of  49 
GFR  567.4(g)(5)  for  nonexempted 
vehicles  by  including  a  reference  to  the 
Theft  Prevention  Standard  (58  FR 
58103). 

As  amended,  the  manufacturer  of  an 
exempted  vehicle,  under  paragraph 
555.9(c)(1),  shall: 

(c)  Meet  all  applicable  requirements 
of  Part  567  of  this  chapter,  except  that — 

(1)  Instead  of  the  statement  required 
by  Sec.  567.4(g)(5)  of  this  chapter,  the 
following  statement  shall  appear: 

"THIS  VEHIGLE  CONFORMS  TO  ALL 
APPLICABLE  FEDERAL  MOTOR 
VEHIGLE  SAFETY  AND  THEFT 
PREVENTION  STANDARDS  (and,  if  a 
passenger  car),  BUMPER  STANDARD 
IN  EFFECT  ON  THE  DATE  OF 
M.\NUFACTURE  SHOWN  ABOVT 
EXCEPT  FOR  STANDARDS  NOS. 
(listing  the  standards  by  nimiber  and 
title  for  which  an  exemption  has  been 
granted)  EXEMPTED  PURSUANT  TO 
NHTSA  EXEfvIPTlON  NO. 


Michael  Grosshian,  representing 
Automobili  Lamborghini,  telephoned 
NHTSA  to  comment  that  this  wording 
would  require  an  exempted 
manufacturer  of  a  passenger  car  to 
certify  in  part  to  •■  *   *   •  THEFT 
PREVENTION  STANDARDS.  BUMPER 
STANDARD.*   *   •"  He  recommended 
that  NHTSA  correct  this  grammatical 
error  by  incorporating  the  Language  of 
the  general  certification  requirement  at 
Sec.  567.4(g)(5)  with  the  exception  now 
in  effect  under  which  the  exempted 
standards  are  listed.  NHTSA  concurs 
with  this  comment,  and  is  amending 
paragraph  555.9(c)(1)  in  an  appropriate 
manner.  A  manufacturer  of  an  e.xempted 
vehicle  shall  now: 

(c)  Meet  all  appficable  requirements 
of  Part  567  of  this  chapter,  except  that — 

(1)  The  statement  required  by 
paragraph  567.4(g)(5)  of  this  chapter 
shall  end  with  the  phrase  "e.xcept  for 
Standards  Nos.  [Usting  the  standards  by 
niunber  and  title  for  which  an 
exemption  has  been  granted]  exempted 
pursuant  to  NHTSA  Exemption  No. 


This  amendment  also  addresses  a  recent 
observation  by  Chrysler  Corporation 
that  vehicles  other  than  passenger  cars, 
such  as  its  electric  vans  which  are 
covered  by  a  Temporary  Exemption,  are 
not  yet  subject  to  49  CFR  Part  541 
Federal  Motor  Vehicle  Theft  Pre\ention 
Standard,  and  its  reconunendation  that 
the  parenthetical  reference  to  passenger 
cars  should  precede  and  not  follow  the 
reference  to  the  theft  prevention 
standard  in  paraoraph  SS5.9. 
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Althougl:  the  wording  of  the  two 
labels  vane  s  slightly,  the  variation  is  not 
substantive .  The  agency  therefore  has  no 
objection  il  exempted  manufacturers 
wish  to  exl  aust  their  present  supply  of 
labels  with  the  old  wording. 
The  noti(  ;e  also  revises  the  authority 
for  Part  555  to  reflect  the 
ficatjon  in  Title  49  of  the  United 
of  the  statutory  provisions 
in  Title  15. 
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Order  12866  and  DOT 
Policies  and  Procedures. 
_  action  has  not  been 
imder  Executive  Order 
HoWever,  it  has  been  determined 
s  gnificant  under  the 
of  Transportation's 
policies  and  procedures.  The 
determiiied  that  the 
effects  of  the  amendment  are 
that  a  full  regulatory 
is  not  required. 

subject  to  the  final  rule 
fffected  by  the  technical 


Flexibility  Act.  The  agency 
idered  the  effects  of  this 
,  action  in  relation  to  the 
Flexibility  Act.  I  certify  that 

_  action  will  not  have  a 
economic  effect  upon  a 
number  of  small  entities, 
manufacturers  who  receive 
exemptions  are  generally 
nesses  within  the  meaning  of 
ory  Flexibility  Act,  the 

that  there  will  be  no 
coliform  to  the  final  rule, 
s  mall  organizations  and 

1  jurisdictions  will  not  be 
affected  as  the  price  of  new 
motor  vehicles  will  not  be 
Accordingly,  no  Regulatory 
Analysis  has  been  prepared. 
■e  Order  12612  (Federalism). 

_  action  has  been 
in  accordance  with  the 
and  criteria  contained  in 


es  imates  i 


Executive  Order  12612  on 
"Federalism."  It  has  been  determined 
that  the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

National  Environmental  Policy  Act. 
NHTSA  has  analyzed  this  rulemaking 
action  for  purposes  of  the  National 
Environmental  Policy  Act.  The  rule  will 
not  have  a  significant  effect  upon  the 
environment.  Manufacturers  subject  to 
this  regulation  must  already  provide  a 
certification  label  for  their  vehicles.  The 
rule  will  not  have  an  effect  upon  fuel 
consumption. 

Civil  Justice.  This  rule  does  not  have 
any  retroactive  effect.  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard.  Section  30161  of 
Title  49  sets  forth  a  procedure  for 
judicial  review  of  final  rules 
establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  555 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

PART  555-TEMPORARY 
EXEMPTIONS  FROM  MOTOR  VEHICLE 
SAFETY  STANDARDS 

In  consideration  of  the  foregoing,  49 
CFR  part  555  is  amended  as  follows: 

1.  The  authority  citation  for  part  555 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  30113;  delegation  of 
authority  at  49  CFR  1.50. 

2.  Section  555.9  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

§  555.9    Temporary  exemption  labels. 

•         •        *         •         * 

(1)  The  statement  required  by 
§  567.4(g)(5)  of  this  chapter  shall  end 
with  the  phrase  "except  for  Standards 
Nos.  [listing  the  standards  by  number 
and  title  for  which  an  exemption  has 
been  granted)  exempted  pursuant  to 
NHTSA  Exemption  No. 


Issued  on  December  28, 1994. 
Ricardo  Martinez, 
Administrator 

[FR  Doc.  95-100  Filed  1-4-95;  8:45  am) 
BiLLING  CODE  4910-S9-P 


49  CFR  Part  571 

[Docket  No.  80-«;  Notice  10] 
RIN2127-AE86 

Lamps,  Reflective  Devices,  and 
Associated  Equipment 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 

action:  Final  rule. 

SUMMARY:  This  notice  amends  the  trailer 
conspicuity  requirements  of  Motor 
Vehicle  Safety  Standard  No.  108  to 
provide  clarifications  of  the  existing 
rule  with  respect  to  tank  trailers  and  to 
the  width  of  retroreflective  conspicuity 
sheeting. 

DATES:  The  final  rule  is  effective 
February  6,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Boyd,  Office  of  Vehicle  Safety 
Standards,  NHTSA  (202-366-6346). 
SUPPLEMENTARY  INFORMATION:  Motor 
Vehicle  Safety  Standard  No.  108  Lamps, 
Reflective  Devices  and  Associated 
Equipment  was  amended  on  December 
10, 1992,  to  add  S5.7  Conspicuity 
Systems,  and  associated  Figure  30, 
requirements  establishing  a  visibility 
enhancement  scheme  for  large  trailers 
(57  FR  58406).  In  response  to  petitions 
for  reconsideration,  S5.7  was  amended 
on  October  6,  1993  (58  FR  52021). 

The  requirements,  which  became 
effective  December  1. 1993,  have  been 
the  subject  of  a  number  of  questions 
which  the  agency  has  answered  through 
interpretation  letters.  After  due 
consideration,  NHTSA  has  decided  that 
incorporating  these  interpretations  into 
the  standard  by  making  minor  changes 
in  the  regulatory  text  and  Figure  30 
would  better  serve  the  needs  of  trailer 
manufacturers  and  users.  These  changes 
are  not  intended  to  create  additional 
burdens  on  any  person,  and  should  not 
be  interpreted  as  requiring  a  change  in 
practice  by  any  manufacturer  who  has 
been  certifying  conformance  to  S5.7  and 
Figure  30  of  Standard  No.  108  on  the 
basis  of  Standard  No.  108  as  it  existed 
before  the  effective  date  of  these 
amendments. 

Upper  Rear  Treatment  of  Tank  Trailers 

The  notice  proposing  conspicuity 
treatment  for  trailers  (December  4. 1991, 
56  FR  63474)  contained  an  alternative 
that  dealt  specifically  with  trailers  such 
as  tank  trailers  whose  rear  configuration 
was  other  than  rectangular.  On  such 
trailers,  under  proposed  S5. 7. 1.4. 1(d), 
the  conspicuity  treatment  would  "be 
applied  to  follow  the  contours  of  the 
rear  in  the  uppermost  and  outermost 
areas  of  the  rear  of  the  trailer  body  on 
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the  upper  and  left  sides."  This  treatment 
was  illustrated  in  proposed  Figure  31C. 
When  the  final  rule  was  published,  a 
more  general  requirement  applicable  to 
all  trailers  without  reference  to  rear 
configuration  was  adopted  with  the 
thought  that  a  less  detailed  specification 
would  afford  greater  flexibility  to  trailer 
manufacturers.  Under  S5. 7.1. 4. 1(b),  the 
treatment  is  "applied  horizontally  and 
vertically  to  the  right  and  upper  left 
contours  of  the  body,  as  viewed  from 
the  rear  *  ■*  *  ."  Figure  31C  was  not 
adopted  and  Figure  30,  which  was 
adopted,  depicts  van  and  platform 
trailers  only.  Further,  NHTSA  provided 
no  explanation  of  why  the  tank  trailer 
proposals  were  not  adopted.  It  has  since 
explained  to  the  industry  in 
interpretation  letters  that  the  tank  trailer 
proposal,  as  illustrated  in  Figure  31C,  is 
an  acceptable  scheme  for  compliance 
with  S5.7.1.4.1(b).  To  reflect  these 
interpretations,  NHTSA  is  amending 
S5. 7.1.4.1(b)  to  specify  that  "if  the  rear 
of  the  trailer  is  other  than  rectangular, 
the  strips  may  be  applied  to  follow  the 
contours  of  the  rear  in  the  uppermost 
and  outermost  areas  of  the  rear  of  the 
trailer  body  on  the  left  and  right  sides." 

Trailer  Illustrations 

Figure  30  shows  a  side  stripe  with 
two  breaks  to  illustrate  that  the  side 
stripe  is  not  required  to  be  continuous. 
This  Figure  has  been  interpreted 
literally  by  some  small  manufacturers  as 
requiring  three  long  pieces  of  material. 
NHTSA  is  replacing  Figure  30  with  four 
drawings  (Figures  30-1  through  30-4) 
which  are  more  realistic.  They  include 
two  examples  of  tank  trailers  which 
illustrate  interpretations  that  side 
material  may  be  mounted  at  the  tank 
centerline  when  practicable  locations 
closer  to  the  ground  are  unavailable, 
another  source  of  questions  from  tank 
trailer  manufacturers.  The  new  Figure 
also  shows  other  required  lamps  and 
reflectors,  which  had  not  been 
illustrated  in  the  original  Figure  30. 

Paragraph  S5.1.1.29  (as  amended 
October  6,  1993  (58  FR  52021))  states 
that  "A  trailer  equipped  with 
conspicuity  treatment  in  conformance 
with  S5.7  *  *  •  need  not  be  equipped 
with  the  reflex  reflectors  required  by 
Table  I  of  this  standard  if  the 
conspicuity  material  is  placed  at  the 
locations  of  the  reflex  reflectors  required 
by  Table  I  (emphasis  added).  The 
following  discussion  addresses  the 
issues  that  have  been  raised  by  trailer 
manufacturers  in  their  attempts  to 
interpret  S5.1.1.29. 

Table  II  of  Standard  No.  108  requires 
side  reflex  reflectors  on  large  trailers  to 
be  located  from  375  mm  to  1525  mm 
above  the  road  surface  and  they  must  be 


located  where  they  are  visible 
throughout  a  geometric  range  of  +/  - 10 
degrees  vertically  and  +/  -  20  degrees 
horizontally.  There  is  no  geometric 
visibility  specification  for  conspicuity 
material  which  may  be  located  as  close 
to  between  375  mm  and  1525  mm  as 
practicable.  NHTSA  is  aware  of  at  least 
two  common  examples  of  trailer 
conspicuity  treatments  which  could  not 
be  placed  at  the  same  location  as  reflex 
reflectors.  Container  chassis  use  a  side 
conspicuity  treatment  on  the  frame 
because  there  is  no  alternative.  The 
material  near  the  ends  of  a  container 
chassis  frame  is  shrouded  by  the 
forward  and  rear  bolsters  (full  width 
cross  members),  and  is  not  visible 
throughout  the  +/  -  20  degrees 
horizontal  range  required  of  reflex 
reflectors.  Therefore,  the  reflex 
reflectors  mounted  at  the  tips  of  the 
bolsters  must  be  retained.  The  other 
example  appears  in  the  new  Figures.  A 
tank  trailer  with  conspicuity  material  on 
the  fenders  is  showTi  in  Figure  30-3, 
and  the  reflex  reflectors  may  be  omitted, 
but  Figure  30-4  shows  a  taiik  trailer 
with  a  conspicuity  treatment  on  the  tank 
at  a  height  much  greater  than  1525  mm. 
The  height  of  the  conspicuity  material 
in  Figure  30-4  is  dictated  by 
practicability,  but  the  reflex  reflectors 
must  be  located  in  the  required  range  of 
375  mm  to  1525  mm  and  cannot  be 
omitted. 

Width  of  Retroreflective  Tape 

Paragraph  S5. 7. 1.3(e)  estabHshes  three 
grades  of  retroreflective  sheeting 
material  (C2,  C3,  and  C4)  based  on 
minimum  levels  of  retroreflective 
brightness.  Paragraph  S5. 7. 1.3(d) 
establishes  the  width  of  C2,  C3,  and  C4 
sheeting.  The  intent  of  Standard  No.  108 
is  to  establish  a  minimum  amount  of 
light  return  per  linear  unit  of 
conspicuity  treatment.  Thus,  C2 
material  (with  the  stated  wridth  of  50 
mm)  could  be  used  in  widths  of  75  mm 
(C3)  or  100  mm  (C4)  because  it  exceeds 
the  minimum  performance  requirements 
of  C3  and  C4  material.  For  the  same 
reason,  C3  material  could  be  used  in  a 
width  of  100  mm.  Some  trailer 
manufacturers  would  like  to  use  C2 
material  in  75  mm  or  100  mm  widths 
but  regard  the  unqualified  width  value 
as  precluding  them  from  doing  so. 
NHTSA  therefore  is  amending  the  width 
figures  to  be  expressed  as  minimum 
values.  This  will  also  cure  a  technical 
problem  affecting  C2  material,  which  is 
available  in  2-inch  widths,  but  not  the 
slightly  lesser  50  mm  width  expressed 
in  Standard  No.  108. 


Typographical  Errors 

In  Notice  8  published  on  October  6. 
1993,  S5.7.1.4.1(c)  erroneously  stated  a 
minimum  width  of  388  mm  for 
conspicuity  material  placed  on  the 
horizontal  member  of  the  rear  underride 
guard;  the  correct  minimum  is  38  mm. 

The  text  of  Standard  No.  108  that  is 
published  annually  in  the  Code  of 
Federal  Regulations  omits  underlining 
from  the  captions  of  paragraphs  S5.4, 
S7.5  and  S7.7.  These  are  added. 

Effective  Date 

Because  the  final  rule  clarifies 
existing  requirements  and  imposes  no 
additional  burden  upon  any  person,  it  is 
hereby  found  for  good  cause  shown  th^t 
an  effective  date  earlier  than  180  days' 
after  issuance  of  the  final  rule  is  in  the 
public  interest.  Accordingly  these 
amendments  are  effective  30  days  after 
their  publication  in  the  Federal 
Register. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures. 
This  rulemaking  has  not  been  reviewed 
under  Executive  Order  12866.  It  has 
been  determined  that  the  rulemaking  is 
not  significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  purpose  of  the  rule  is 
to  clarify  existing  requirements.  Since 
the  rule  does  not  have  any  significant 
cost  or  other  impacts,  preparation  of  a 
full  regulatory  evaluation  is  not 
warranted. 

National  Environmental  Policy  Act. 
NHTSA  has  analyzed  this  rule  for  the 
purposes  of  the  National  Environmental 
PoUcy  Act.  It  is  not  emticipated  that  the 
rule  will  have  a  significant  effect  upon 
the  environment  simply  because  of  the 
clarifications  made  to  existing 
requirements. 

Regulatory  Flexibility  Act.  The  agency 
has  also  considered  the  impacts  of  this 
rule  in  relation  to  the  Regulatory 
FlexibiUty  Act.  Based  on  the  discussion 
above,  I  certify  that  this  rule  will  not 
have  a  significant  economic  impact 
upon  a  substantial  number  of  small 
entities.  Accordingly,  no  regulatory 
flexibility  analysis  has  been  prepared. 
Manufacturers  of  motor  vehicles  and 
motor  vehicle  equipment,  those  affected 
by  the  rule,  are  generally  not  small 
businesses  within  the  meaning  of  the   * 
Regulatory  Flexibility  Act.  Further, 
small  organizations  and  governmental 
jurisdictions  will  not  be  significantly 
affected  by  these  minor  amendments. 

Executive  Order  12612  (Federalism). 
This  rule  has  also  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
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In  consi  deration  of  the  ftwegoing,  49 
CFR  part  171  is  amended  as  follows: 

1 .  The  a  uthority  citation  for  Part  571 
continues  to  read  as  follows: 


Authority.  49  U.S.C  322,  30111,  30115, 
30117,  30161:  delegation  of  authority  at  49 
CFR  1.50. 

2.  Sec.  571.108  is  amended  by 
revising  the  heading  of  S5.4,  paragraphs 
S5. 7.1.3(a),  S5.7.1.3(d).  S5.7.1.4.1(b), 
and  the  last  sentence  of  S5.7.1.4.1(cj, 
and  the  headings  of  S7.5  and  S7.7  to 
read  as  follows: 

§  571 . 1 08    Motor  Vehicle  Safety  Standard 
No.  108  Lamps,  Reflective  Devices,  «nd 
Associated  Equipment 

***** 

S5.4     Equipment 
combinations.   *   •   • 

*  *         *         *         * 

S5.7.1.3     Sheeting  pattern, 
dimensions,  and  reiative  coefficients  of 
retroreflection. 

(a)  Retroreflective  sheeting  shall  be 
applied  in  a  pattern  of  alternating  white 
and  red  color  segments  to  the  side  and 
rear  of  each  trailer,  and  in  white  to  the 
upper  rear  comers  of  each  trailer,  in  the 
locations  specified  in  S5.7.1.4,  and 
Figures  30-1  through  30—4,  as 
appropriate. 

*  *        *        *        * 

(d)  Retroreflective  sheeting  shall  have 
a  width  of  not  less  than  50  mm  (Grade 
DOT-C2),  75  mm  (Grade  DOT-C3).  or 
100  mm  (Grade  DOT-C4). 


S5.7.1.4.1     Rear.  *   *   * 

•         *         •         *         • 

(b)  Element  2:  Two  pairs  of  white 
strips  of  sheeting,  each  pair  consisting 
of  strips  300  mm  long  of  grade  DOT-C2, 
DOT-C3,  or  DOT-C4,  applied 
horizontally  and  vertically  to  the  right 
and  left  upper  contours  of  the  body,  as 
viewed  from  the  rear,  as  close  to  the  top 
of  the  trailer  and  as  far  apart  as 
practicable.  If  the  perimeter  of  the  body, 
as  viewed  from  the  rear,  is  other  than 
rectangular,  the  strips  may  be  applied 
along  the  perimeter,  as  close  as 
practicable  to  the  uppermost  and 
outermost  areas  of  the  rear  of  the  body 
on  the  left  and  right  sides. 

(c)  Element  3:  *   *   *  Grade  D0T-C2 
material  not  less  than  38  mm  wide  may 
be  used. 
***** 

S7.5    Replaceable  bulb  headlamp 
system.  *   *   * 

***** 

S7.7     Replaceable  light 
sources.  *   •   • 


§571.108    [Amended] 

3.  Section  571.108  is  amended  by 
removing  Figure  30  and  adding  Figures 
30-1  through  30-4  as  set  forth  below: 
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Issued  on:  December  28,  1994. 
Ricardo  Martinez, 

Administrator. 

IFR  Doc.  95-102  Filed  1-4-95:  8:45  am] 

BILLING  CODE  4910-59-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Adnrtinistration 

50  CFR  Part  625 
[I.D.  122794C] 

Summer  Flounder  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  commercial 

quota  transfer. 

summary:  NMFS  announces  that  the 
State  of  North  Carolina  is  transferring 
150,000  lb  (68,040  kg)  of  commercial 
summer  flounder  quota  to  the  State  of 
New  York.  NMFS  adjusted  the  quotas 
and  announces  the  revised  commercial 
quota  for  each  state  involved. 


EFFECTIVE  DATE:  December  30, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hannah  Goodale,  508-281-9101. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implementing  Amendm.ent 
2  to  the  Fishery  Management  Plan  for 
the  Summer  Flounder  Fishery  are  found 
at  50  CFR  part  625.  The  regulations 
require  annual  specification  of  a 
commercial  quota  that  is  apportioned 
among  the  coastal  states  from  North 
Carolina  through  Maine.  The  process  to 
set  the  annual  commercial  quota  and  the 
percent  allocated  to  each  state  is 
described  in  §625.20. 

The  final  rule  implementing 
Amendment  5  to  the  FMP  was 
published  December  17,  1993  (58  FR 
65936),  and  allows  two  or  more  states, 
under  mutual  agreement  and  with  the 
concurrence  of  the  Director,  Northeast 
Region,  NMFS,  (Regional  Director)  to 
transfer  or  combine  summer  flounder 
commercial  quota.  The  Regional 
Director  is  required  to  consider  the 
criteria  set  forth  in  §  625.20(f)(1).  in  the 
evaluation  of  requests  for  quota  transfers 
or  combinations. 

Further,  the  Regional  Director  is 
required  to  publish  notification  in  the 


Federal  Register  advising  a  state,  and 
notifying  Federal  vessel  permit  and 
dealer  permit  holders,  that  effective 
upon  a  specific  date,  a  portion  of  a 
state's  commercial  quota  has  been 
transferred  to,  or  combined  with,  the 
commercial  quota  of  another  state. 

Ncrth  CaroUna  has  agreed  to  triaisfer 
150,000  lb  (68,040  kg)  of  commercial 
quota  to  New  York.  The  Regional 
Director  has  determined  that  the  criterib 
set  forth  in  §625. 20(f)  have  been  met, 
and  publishes  this  notification  of  quota 
transfers. 

Classitlcation 

This  action  is  taken  under  50  CFR 
part  625  and  is  exem.pt  from  review 
under  E.O.  12866. 

Authority:  16  L'.S.C.  1801  et  stq. 
Dated:  December  10.  19'J4. 
David  S.  Crestin, 

.'\rting  Director,  Office  Of  Fisheries 

Consen'ation  and  Management.  Nation:tl 

Marine  Fisheries  Senice. 

!FR  Doc.  94-32337  Filed  12-30-94:  11:.3«» 
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DEPARTMENT  OF  AGRICULTURE 
Rural  Utilities  Service 


7CFRPart 
RIN  0572-;  A66 


Telephon(t  Program  Regulations 

AGENCY:  R.: 
ACTION:  PrDposed 


summary: 

(RUS)  p 
on  Telecoln 
Specificat 
and  Const 
number  o 
bulletins 
in  RUS  te 
and  thus  t 
Therefore 
comment! 


) 


;  re 


DATES: 

proposed 
or  postmt 


The  Rural  Utilities  Service 
roposes  to  amend  its  regulations 
munications  Standards  and 
ons  for  Materials,  Equipment 
uction,  by  rescinding  a 
outdated  bulletins.  These 

incorporated  by  reference 
communications  regulations 
re  regulatory  in  nature. 
RUS  is  requesting  public 
on  this  proposed  rescission, 
ments  concerning  this 
rule  must  be  received  by  RUS, 
ked  no  later  than  February  6, 
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iral  Utilities  Service,  USDA. 
rule. 


Comments  should  be 
Director,  Telecommunications 
Division,  Rural  Utilities 
rfcom  2835,  South  Building, 
a  rtment  of  Agriculture. 
DC  20250-1500.  RUS 
original  and  three  copies  of 

(7  CFR  part  1700).  All 

received  will  be  made 

or  public  inspection  at  room 

Building,  U.S.  Department 

ture,  Washington,  DC  20250- 

een  8  a.m.  and  4  p.m.  (7  CFR 


INFORMATION  CONTACT: 
Peterson,  Assistant  Director, 
unications  Standards 
Rural  Utilities  Service,  room 

Building,  U.S.  Department 
ture,  Washington.  DC  2025Q- 

one  number  (202)  720- 
ies  of  individual  bulletins  are 
from  the  Publications  Branch, 
ities  Service,  room  0180, 

ing,  U.S.  Department  of 
,  Washington,  DC  20250- 


1500.  telephone  number  (202)  720- 
8674. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  not  significant  and 
therefore  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  adopted,  this 
proposed  rule  will  not:  (1)  Preempt  any 
State  or  local  laws,  regulations,  or 
policies;  (2)  have  any  retroactive  effect; 
and  (3)  require  admini,slrative 
proceedings  before  parties  may  file  suit 
challenging  the  provisions  of  this  rule. 

Regulatory  Flexibility  Act  Certification 

The  Administrator  of  RUS  has 
determined  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  as  defined  bv  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
This  proposed  rule  streamlines  and 
updates  RUS  requirements  for  telephone 
borrowers  by  rescinding  obsolete 
standards  and  specifications.  Borrowers 
unable  to  use  products  meeting  only  the 
specifications  being  eliminated  may 
experience  increased  short-term  costs. 
However.  RUS  believes  that  borrowers 
will  benefit  from  reduced  overall  costs 
due  to  the  greater  durability  and  lower 
maintenance  costs  over  time.  These 
bulletins  no  longer  meet  industry 
standards. 

Information  Collection  and 
Recordkeeping  Requirements 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511). 

NatioHc^l  Environmental  Policy  Act 
Certification 

The  Administrator  has  determined 
that  this  proposed  rule  will  not 
significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  .seq.).  therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 


Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this 
proposed  rule  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  Programs 
under  number  10.851.  Rural  Telephone 
Loans  and  Loan  Guarantees,  and  10.582. 
Rural  Telephone  Bank  Loans.  This 
catalog  is  available  on  a  subscription 
basis  from  the  Superintendent  of 
Documents,  the  United  States 
Government  Printing  Office. 
Washington.  DC  20402. 

Executive  Order  12372 

This  proposed  rule  is  excluded  from 
the  scope  of  Executive  Order  12372. 
Intergovernmental  Consultation  that 
requires  intergovernmental  consultation 
with  state  and  local  officials.  A  Notice 
of  Final  Rule  entitled  Department 
Programs  and  Activities  Excluded  from 
Executive  Order  12372  (50  FR  47034) 
exempts  RUS  and  RTB  loans  and  loan 
guarantees,  and  RTB  bank  loans,  to 
governmental  and  nongovernmental 
entities  from  coverage  under  this  Order. 

Background 

Pursuant  to  the  Department  of 
Agriculture  Reorganization  Act  of  in94 
(Pub.  L.  103-354,  108  Stat.  3178).  the 
United  States  Secretary  of  Agriculture 
simultaneously  abolished  the  Rural 
Electrification  Administration  (REA) 
and  established  the  Rural  Utilities 
Service  (RUS).  The  terms  "RUS 
bulletin"  and  "RUS  standards  and 
specifications"  have  the  same  meaning 
as  the  term  "REA  bulletin"  and  "RIIA 
standards  and  specifications",  unless 
otherwise  indicated.  RUS  issues 
publications  titled  "bulletins"  which 
serve  to  guide  borrowers  regarding 
already  codified  policy,  procedures,  and 
requirements  needed  to  manage  loans, 
loan  guarantee  programs,  and  the 
security  instruments  which  provide  for 
and  secure  RUS  financing.  RUS  issues 
standards  and  specifications  for  the 
construction  of  telephone  facilities 
financed  with  RUS  loan  funds.  After 
review  of  RUS's  bulletin  and 
specification  issuances.  RUS  has 
decided  to  propose  to  rescind  the 
outdated  RUS  bulletins  listed  below. 
RUS  felt  rescission  was  the  best  option 
for  these  bulletins  and  welcomes  public 
comment.  These  bulletins  are 
incorporated  by  reference  at  7  CFR 
1755.97 
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List  of  RUS  Bulletins  Proposed  for  Rescission 


RUS  bulletin  No. 


345-13  .. 
345-29  .. 
345-75  .. 
345-168 


Specification 

Date  last  is- 

No. 

sued 

PE-22  

Jan.  1983 

PE-38  

Feb.  1982 

PE-65  

Jan.  1977  

Form  538  

Oct.  1977  

Title  of  standard  or  specification 


RUS  Specification  for  Aerial  and  Underground  Telephone  Cable. 

RUS  Specification  for  Setf-Supporting  Cable. 

RUS  Specification  for  Electronic  Trunk  Circuits. 

RUS  Specification  for  Equipment  for  Direct  Distance  Dialing. 


RUS  Bulletins  345-13.  RUS 
Specification  for  Aerial  and 
Underground  Telephone  Cable,  PE-22 
and  345-29.  RUS  Specification  for  Self- 
Supporting  Cable,  PE-3B  specify  the 
technical  requirements  for  air  core 
cables  that  are  primarily  used  in  aerial 
plant  installations.  With  the 
development  of  filled  cables  having  80 
degree  Centigrade  filling  compounds, 
filled  cables,  which  are  primarily  used 
for  direct  buried  and  underground  plant 
installations,  can  now  be  used  for  aerial 
plant  installations.  Since  filled  cables 
provide  greater  service  reliability  than 
air  core  cables,  filled  cables  for  aerial 
plant  installations  have  increased  on 
RUS  borrower  construction  projects. 
This  increasing  use  of  filled  cables  for 
aerial  installations  has  resulted  in  a 
decline  of  air  core  cables  for  aerial  plant 
construction  projects.  Since  the  use  of 
air  core  cables  in  aerial  plant 
construction  is  declining  on  RUS 
borrower  projects,  RUS  is  rescinding 


both  bulletins  because  of  obsolescence. 
RUS  borrowers  may  refer  to  7  CFR 
1755.390,  RUS  Specification  for  Filled 
Telephone  Cables,  and/or  7  CFR 
1755.890.  RUS  Specification  for  Filled 
Telephone  Cables  With  Expanded 
Insulation,  for  further  information  on 
filled  cables. 

RUS  Bulletin  345-75,  RUS 
Specification  for  Electronic  Trunk 
Circuits.  PE-65.  is  proposed  for 
rescission  because  RUS  trunk  circuits 
are  now  digitally  derived  making  RUS 
Bulletin  345-75  obsolete. 

RUS  Bulletin  345-168.  RUS 
Specification  for  Equipment  for  Direct 
Distance  Dialing.  Form  538.  specified 
the  technical  requirements  for 
equipment  use  in  direct  distance 
dialing.  Since  the  equipment 
requirements  for  direct  distance  dialing 
are  now  specified  in  RUS  7  CFR 
1755.522.  RUS  General  Specification  for 
Digital,  Stored  Program  Controlled 
Central  Office  Equipment,  RUS  Bulletin 


345-168  is  no  longer  required  therefore 
making  the  document  obsolete. 

List  of  Subjects  in  7  CFR  Part  1755 

Incorporation  by  reference,  Loan 
programs — communications.  Rural 
areas.  Telephone. 

For  reasons  set  out  in  the  preamble, 
RUS  proposes  to  amend  Chapter  XVII  of 
title  7  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  1755— TELECOMMUNICATIONS 
STANDARDS  AND  SPECIFICATIONS 
FOR  MATERIAL,  EQUIPMENT  AND 
CONSTRUCTION 

1.  The  authority  citation  for  part  1755 
continues  to  read  as  follows: 

Authority:  7  LI.S.C.  901  et  seq.  1921  et  seq. 

§1755.97    [Amended] 

2.  Section  1755.97  is  amended  by 
removing  the  entries  listed  below  from 
the  table: 


RUS  bulletin  No. 


Specification 
No. 


Date  last  is- 
sued 


Title  of  standard  or  specification 


345-13  PE-22 


Jan.  1983 RUS  Specification  for  Aerial  and  Underground  Teleptione  Cat)le. 


345-29  PE-38 Feb.  1982  RUS  Specification  for  Self-Supporting  Cable. 

345-75  PE-65 Jan.  1977 RUS  Specification  for  Electronic  Tmnk  Circuits. 

•  ••••• 

345-168  Form  538  Jan.  1977 RUS  Specification  for  Equipment  for  Direct  Distance  Dialing. 


Dated:  12-6-94. 
Bob  I.  Nash, 

Under  Secretary.  Rural  Economic  and 

Community  Development. 

(PR  Doc.  95-246  Filed  1^-95:  8:45  ami 
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7  CFR  Part  1755 

RUS  General  Specification  for  Digital, 
Stored  Program  Controlled  Central 
Office  Equipment  (Form  522) 

AGENCY:  Rural  Utilities  Service.  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  Rural  Utilities  Service  (RUS) 
General  Specification  for  Digital.  Stored 
Program  Controlled  Central  Office 


Equipment  by  eliminating  the 
requirement  for  multiparty  service  and 
certain  other  technical  aspects 
associated  with  this  service.  This 
amendment  does  not  diminish  public 
telephone  ser\'ice  integrity. 

DATES:  Written  comments  must  be 
received  by  RUS  or  postmarked  no  later 
than  February  6.  1995. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Orren  E.  Cameron  HI. 
Director.  Telecommunications 


1760 


u:e 


Standard' 
Agricult 
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1500.  RU$ 
and  three 
1700. 
for  publi( 
business 
FOR  FURTIfER 
I.  Schell. 
Equipme 
TelecomAunicat 


Division,  U.S.  Department  of 

Rural  Utilities  Service, 
-S.  VVashingtoa.  DC  20230- 
requires  a  signed  original 
copies  of  all  comments  (7  CFR 
).  Comments  will  be  available 
inspection  during  regular 
lOurs  (7  CFR  1.27(b)). 

INFORMATION  CONTACT:  John 
Ihief,  Central  Office 
t  Branch, 

ions  Standards 
Rural  Utilities  Ser\  ice,  room 
S.  Department  of  Agriculture, 
,  DC  20250-1500,  telephone 


U 


Division-, 
2836-S 
Washingtbn 
(202)  720H)671. 
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Order  12778 


a  1 


pt  any  State  or  local  laws, 
s,  or  policies,  unless  they 
irreconcilable  conflict  with 


any  retroactive  effeci;  and 
lire  administrative 
igs  before  parties  may  file  suit 
ig  the  provisions  of  this  rule. 

Flexibility  Act  Certification 

s  determined  that  this 

rule  will  not  have  a  significant 

impact  on  a  substantial 
f  small  entities,  as  defined  by 
atorv  Flexibility  Act  (5  U.S.C. 

).  The  changes  to  the  General 
tion  for  Digital.  Stored  Program 
d  Central  Office  Equipment  in 
rule  are  updates  which 

made  so  that  RUS  telephone 
s  can  continue  to  provide  their 
rs  with  the  most  up-to-date 
ent  telephone  service. 


Informaiion  Collection  and 
Record  k  ;eping  Requirements 

In  con  pliance  with  the  Office  of 
Managenent  and  Budget  (OMB) 
regulatic  ns  (5  CFR  Part  1320)  whicJi 
implemt  nts  the  Papjerwork  Reduction 
Act  of  1<  80  (Pub.  L  96-511)  and  section 
3504  of  I  lat  Act.  the  information 
collection  and  recordkeeping 
requiren  ents  contained  in  this  pH'oposed 
rule  hav  ;  been  approved  by  OMB  under 
control  1  umber  0572-0059  Comments 
concern  ng  these  requirements  should 
be  direc  ed  to  the  Office  of  Information 


and  Regulatory  Affairs  of  OMB, 
Attention:  Desk  Officer  for  USDA,  room 
10102,  New  Executive  Office  Building, 
Washington,  DC  20503. 

National  Environmerrtal  Policy  Act 
Certification 

RUS  has  determined  that  this 
proposed  rule  will  not  significantly 
affect  the  quality  of  the  human 
environment  as  defined  by  the  National 
Environmental  PoUcy  Act  of  1969  (42 
U.S.C.  4321  et  seq.).  Therefore,  this 
action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this 
proposed  rule  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  Programs 
under  No.  10.851,  Rural  Telephone 
Loans  and  Loan  Guarantees,  and  10.852, 
Rural  Telephone  Bank  Loans.  This 
catalog  is  available  on  a  subscription 
basis  from  Ihe  Superintendent  of 
Documents,  the  United  States 
Government  Printing  Office. 
Washington,  DC -20402-9325. 

Executive  Order  12372 

This  proposed  rule  is  excluded  from 
the  scope  of  Executive  Order  12372, 
Intergovernmental  Consultation.  A 
Notice  of  Final  rule  entitled  Department 
Programs  and  Activities  Excluded  from 
Executive  Order  12372  (50  FR  47034) 
exempts  RUS  and  RTB  loans  and  loan 
guarantees  to  governmental  and 
nongovernmental  entities  from  coverage 
under  this  Order. 

Background 

Since  publication  of  the  regulation  on 
REA  General  Specification  for  Digital, 
Stored  Program  Controlled  Central 
Office  Equipment,  the  Federal  Crop 
Insurance  Reform  and  Department  of 
Agriculture  Reorganization  Act  of  1994, 
Public  Law  103-354,  181  Stat.  3178 
(Reorganization  Act)  has  been  enacted. 
Pursuant  to  the  Reorganization  Act  the 
United  States  Secretary  of  Agriculture 
simultaneously  abolished  the  Rural 
Electrification  Administration  (REA) 
and  established  the  Rural  Utilities 
Service  (RUS).  Rules  formerly  published 
by  REA  were  reassigned  to  RUS 
pursuant  to  a  final  rule  published  in  the 
Federal  Register  at  59  FR  66438. 
Therefore,  this  proposed  rule 
culminating  a  rulemaking  proceeding 
initiated  by  REA  is  being  published  by 
RUS. 

RUS  makes  loans  and  loan  guarantees 
to  telephone  systems  to  provide  and 
improve  telecommunications  service  in 
rural  areas,  as  authorized  by  the  Rural 
Electrification  Act  of  1936,  as  amended. 


7  U.S.C.  901  et  seq.,  (RE  Act).  RUS 
issues  construction  standards  and 
specifications  for  materials  and 
equipment.  In  accordance  with  the  RUS 
loan  contract,  these  standards  and 
specifications  apply  to  facilities 
constructed  by  RUS  telephone 
borrowers.  The  Rural  Electrification 
Loan  Restructuring  Act  of  1993  (RELRA) 
(107  Stat.  1356)  mandates  the 
elimination  of  multiparty  service.  This 
proposed  rule  will  eliminate  the 
requirement  in  7  CFR  1755.522  for 
muhiparty  service  along  with  features 
which  are  associated  with  that  service 
such  as  revertive  calling  and 
multifrequency  ringing. 

List  of  Subjects  in  7  CFR  Part  1755 

Loan  programs — communicatiorks, 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  Telephone. 

For  the  reasons  set  out  in  the 
preamble,  chapter  XVII  of  title  7  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1755— TELECOMMUNICATIONS 
STANDARDS  AND  SPECIFICATIONS 
FOR  MATERIALS,  EQUIPMENT  AND 
CONSTRUCTION 

1.  The  authority  citation  for  part  1755 
continues  to  read  as  follows: 

Authority:  7  U.S.C  901  et  seq.,  1921  el  seq. 

2.  Section  1755.522  is  amended  by 
revising  paragraphs  (e)(5),  (e)(6),  (e)(7), 
(e)(ll),  and  (e){19)(vii),  removing 
paragraph  (f)(l)(ii),  redesignating 
paragraph  (fi(l)(iii)  as  paragraph 
(f)(l)(ii),  removing  paragraphs  (g){2)(ii), 
(g)(2)(iii),  (g)(8),  {g)(8)(i),  and  (g)(8)(ii), 
redesignating  paragraphs  (g)(2)(iv) 
through  (g)(2)(xv)  as  paragraphs  (g)(2)(ii) 
through  (g)(2)(xiii).  and  paragraphs 
(g)(9)  through  (g)(12)(iii)  as  paragraphs 
(g)(8)  through  (g)(ll)(iii),  revising 
paragraphs  (i)(2)(ix)  and  (p)(l)(vi), 
introductory  text,  amending  paragraph 
(p)(3)(i)  by  removing  the  entry 
"Revertive"  from  the  table,  removing 
paragraph  (r)(6),  redesignating 
paragraphs  (r)(7)  through  (r){8)(vii)  as 
paragraphs  (r)(6)  through  (r)(7)(vii),  and 
revising  paragraphs  (s)(5){ii)(A), 
(s)(5)(ii)(C),  introductory  text  and 
{s)(6)(ii)  to  read  as  follows: 

§1755.522    RUS  general  specifteatton  for 
digital,  stored  program  controtled  central 
office  equipment 

•         *         *         «         * 

(e)*  *  * 

(5)  The  basic  switching  system  shall 
include  the  provision  of  software 
programming  and  necessary  hardware, 
including  memory,  for  optional  custom 
calling  services  such  as  call  waiting,  call 
forwarding,  three-way  calling,  and 


abbreviated  dialing.  It  shall  be  possible 
to  provide  these  services  to  any 
individual  litje  (single-party)  subscriber. 
The  addition  of  these  services  shall  not 
reduce  the  anticipated  ultimate 
engineered  line,  trunk,  and  traffic 
capacity  of  the  switching  system  as 
specified  in  appendix  A  of  this  section. 

(6)  The  requirements  in  this 
specification  apply  only  to  single  party 
lines.  Although  only  single  frequency 
ringing  is  required,  other  types  may  be 
requested  in  appendix  A  of  this  section. 

(7)  Provision  shall  be  made  for  local 
automatic  message  accounting  (LAMA), 
and  for  traffic  service  position  system 
(TSPS)  trunks,  or  equivalent,  to  the 
operator's  office  when  required  either 
initially  or  in  the  future. 
***** 

(11)  Provision  shall  be  made  for  hotel- 
motel  arrangements,  as  required  by  the 
owner,  to  permit  the  operation  of 
message  registers  at  the  subscriber's 
premises  to  record  local  outdial  calls  by 
guests  (see  hem  10.5.  appendix  A  of  this 
section). 
***** 

(19)  *   *    * 

(vii)  If  the  911  service  bureau  is 
holding  a  calling  line,  it  shall  be 
possible  for  the  911  line  to  cause  the 
equipment  to  ring  back  the  calling  line. 
This  is  done  by  providing  a  flash  of  on- 
hook  signal  from  the  911  line  lasting 
from  200  to  1,100  milliseconds.  The 
signal  to  the  calling  line  shall  be  ringing 
current  if  the  line  is  on-hook,  or  receiver 
off-hook  (ROH)  tone  If  the  line  is  off- 
hook. 
***** 

(i)  *   *   * 

(2)*     '   * 

(ix)  Distinctive  tone,  when  required 
for  alarm  calls,  or  other  features,  shall 
consist  of  high  tone  interrupted  at  200 
IPM  with  tone  on  150  ms  and  off  150 
nis. 
***** 

{?)*•* 

(!)•    *    * 

(vi)  The  traffic  capacity  in  the 
following  table  should  be  used  for  small 
trunk  groups  such  as  pay  station,  special 
service  trunks,  intercept,  and  PBX 
trunks,  unless  otherwise  specified  in 
appendix  A  of  this  section.  *  *  * 
***** 

(s)  *  *  * 

(5)  '   *   * 

(ii)  *   •   * 

(A)  The  ringing  generators  shall  have 
an  output  voltage  which  approximates  a 
sine  wave  and,  as  a  minimum,  shall  be 
suitable  for  ringing  straight-line  ringers. 
Although  not  a  requirement  for  RUS 
listing,  decimonic,  synchromonic,  or 


harmonic  ringing  may  also  be  specified 
in  appendix  A  of  this  section. 

***** 

(C)  The  output  of  each  generator  shall 
have  three  or  more  voltage  taps  or  a 
single  tap  with  associated  variable 
control.  Taps  or  control  shall  be  easily 
accessible  as  installed  in  the  field. 
Software  control  of  ringing  generator 
outputs  via  I/O  devices  may  be  provided 
in  lieu  of  taps.  The  taps,  or  equivalent, 
shall  be  designated  L,  M,  and  H.  The 
variable  control  shall  have  a  locking 
device  to  prevent  accidental 
readjustment.  The  outputs  at  the 
terminals  of  the  generators  with  a 
voltage  input  of  52.1  volts  and  rated  full 
resistive  load  shall  be  as  follows  for  the 
ringing  frequencies  provided.  *  *  * 
***** 

(6)  •   *   • 

(ii)  The  ringing  cycle  provided  by  the 
interrupter  equipment  shall  not  exceed 
6  seconds  in  length.  The  ringing  period 
shall  be  2  seconds. 


Appendix  A  to  7  CFR  1755.522 
[Amended] 

3.  Appendix  A  to  7  CFR  1755.522  is 
amended  by  removing  items  6.1.3.  6.1.4, 
and  6.1.5,  redesignating  items  6.1.6 
through  6.1.16.2  as  items  6.1.3  through 
6.1.13.2.  amending  item  7.1  by 
removing  from  the  table  the  entries 
"Two-party — Res",  "Two-party — Bus", 
and  "Four-party",  removing  items  10.2 
through  10.2.1.3,  and  redesignating 
items  10.3  through  10.8.5  as  items  10.2 
through  10.7.5. 

Appendix  B  to  7  CFR  1755.522 
[Amended] 

4.  Appendix  B  to  7  CFR  1755.522  is 
amended  by  removing  items  1.2  and  1.3 
and  redesignating  items  1.5  through  1.9 
as  items  1.4  through  1.7. 

Appendix  C  to  7  CFR  1755.522 
[Amended] 

5.  Appendix  C  to  7  CFR  1755.522  is 
amended  by  revising  item  3.1.3.1  to  read 
as  follows; 

***** 

3.1.3.1    The  number  of  director)' 
numbers  provided  shall  be  based  on  the 
total  directory  numbers  required  (Item 
6.1.11,  appendix  (A),  as  modified  by  the 
memory  increment  of  the  proposed 
system. 
***** 

Dated:  December  6. 1994. 
Bob  I.Nash, 

Under  Secretary.  Rural  Economic  and 
Community  Development. 
[PR  Doc.  95-247  Filed  1-4-95:  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49  CFR  Part  214 

[FRA  Docket  No.  RSOR  13,  Notice  No.  2 
RIN2130-AA86] 

Roadway  Worker  Protection 

AGENCY:  Federal  Railroad 
Administration  (ERA);  DOT. 
ACTION:  Notice  of  establishment  of 
advisory  committee  for  regulatory 
negotiation  session  and  notice  of  first 
meeting. 

SUMMARY:  The  Federal  Railroad 
Administration  is  announcing  the 
establishment  of  an  advisory  committee 
to  develop  a  report  including  a 
recommended  proposed  rule  concerning 
the  protection  of  railroad  employees 
who  work  on  or  adjacent  to  track  and 
face  the  risk  of  injury  from  moving 
trains  and  equipment.  The  committee 
will  adopt  its  recommendation  through 
a  negotiation  process.  The  committee  is 
composed  of  persons  who  represent 
interests  affected  by  any  rule  adopted  on 
this  issue.  This  notice  also  announces 
the  time  and  place  of  the  first  advisory 
committee  meeting. 

DATES:  The  first  meeting  of  the  advisory- 
committee  will  begin  at  9:30  a.m.  on 
January  23-25, 1995. 

ADDRESSES:  The  first  meeting  of  the 
advisor\'  committee  will  be  held  in 
Room  3200-3204  of  the  Nassif  Building. 
U.S.  Department  of  Transportation,  400 
7th  Street,  SW.,  Washington.  EX:. 
Subsequent  meetings  will  be  held  at 
locations  to  be  announced. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chri.stine  Beyer  or  Cynthia  Walters, 
Trial  Attomevs,  Office  of  Chief  Counsel. 
FRA,  400  Seventh  Street,  SW..  Room 
8201,  Washington.  DC  20590 
(Telephone:  202-366-0621). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Rail  Safety  Enforcement  and 
Review  Act.  Pub.  L.  No.  102-365. 106 
Stat.  972.  enacted  September  3. 1992. 
required  FRA  to  review  and  revise  its 
track  safety  standards,  and  to  complete 
"an  evaluation  of  employee  safety.  " 
FRA  issued  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  on 
November  16.  1992  (57  FR  54038)  to 
begin  the  proceeding  to  amend  the 
Federal  Track  Safety  Standards  (49 
C.F.R.  Part  213).  Following  publication 
of  the  ANPRM.  FRA  conducted  a  series 
of  workshops  to  gather  the  industry's 
views  on  the  need  for  changes  to  FRA's 
track  regulations.  One  such  workshop 
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:  989,  24  roadway  workers  have 
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ile  performing  work,  four  were 
trains  on  track  adjacent  to  the 
ion,  five  stepped  into  a  train's 
five  were  struck  by 

-of-way  equipment.  These 
are  among  the  following  crafts: 
intainers,  machine  operators, 
track  foremen,  track  inspetiors, 
laborers.  These  figures  reflect 
problem  that  may  require 
n  railroad  operating  rales, 
nd  pnictices.  In  the  past  year, 
rhood  of  Maintenance  of  Way 
and  the  Brotherhood  of 
Signaluien  have  filed  petitions 

order  and  rulemaking 
est  procedures  to  reduce 
worker  fatalities  and  injuries. 
3, 1994  FRA  Administrator 
Molitoris  convened  a  meeting 
iffe<;led  irvdustry 

ives  to  discuss  what  actions 
aitd  the  agency  should  take 
injuries  arid  fatalities  among 
workers.  FR-^  and  the  industry 
that  extensive  input  from  all 
parties  would  be  necessary  to 
a  rule  that  will  address  both  the 
iijury  from  moving  railroad 

and  the  operational  concenK 
is.siie  presents.  Therefore,  it  was 
I  led  that  the  agency  should 
negotiated  ruleinakirtg  to 


lie 

€S 


emer  jency 


le 
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roadway  workers. 

On  August  17. 1994  FRf\  published  a 
notice  of  intent  to  establi.sh  an  advisory 
committee  (Committee)  for  regulatory 
negotiation  to  develop  a  report 
including  a  recommended  proposed  and 
final  rule  concerning  protection  for 
roadway  workers  (59  FR  42200).  The 
notice  requested  comment  on 
membership,  the  interests  affected  hy 
the  rulemaking,  the  issues  the 
Committee  should  address,  aod  the 
procedures  it  should  follow.  The  notice 
also  announced  the  intent  to  seek  the 
services  of  a  professional  neutral  to 
facilitate  the  negotiations  and  requested 
nominations  for  this  position  from  the 

industry. 

FRA  received  over  30  comments  on 
the  notice  of  intent.  None  of  the 
comments  oppKxsed  using  regulatory 
negotiation  for  this  rulent»aking;  most 
endorsed  the  process  and  included 
requests  to  serve  on  the  Committee. 
Based  on  this  response  and  for  the 
reasons  stated  in  the  notice  of  intent, 
FRA  has  determined  that  establishing  an 
advisory  committee  on  this  subject  is 
necessary  and  in  the  public  intere.st.  In 
accordance  with  Section  9(c)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  I  §  9(c),  FIL\  prepared  a 
Charter  for  the  establishment  of  the 
Roadway  Worker  Safety  Advisory 
Committee.  On  December  27,  1994  the 
Office  of  Management  and  Budget 
approved  the  Charter,  authorizing  the 
Committee  to  begin  negotiating  the 
provisions  of  a  proposed  rule. 

II.  .Mediators 

In  the  notice  of  intent,  FRA  stated  that 
it  was  seeking  an  impartial  mediator  to 
conduct  the  rregotiations.  FRA  is 
pleased  to  announce  that  the  Federal 
Mediation  and  Conciliation  Service 
(FMCS)  has  agreed  to  provide  mediation 
personnel  for  this  purpose. 

III.  Membership 

In  addition  to  a  representative  from 
FRA.  the  Committee  will  consist  of  the 
following  members: 
American  Public  Transit  Association 

(APTA) 
The  American  Short  Line  Raihoad 

Association  (ASLRA) 
Association  of  American  Railroads 

(AAR) 
Brotherhood  of  Locomotive  Engineers  ' 

(BLE) 
Brotherhood  Of  Locomotive  Engineers, 

American  Train  Dispatchers 

Department  (ATDA) 
Brotherhood  of  Maintenance  of  Way 

Employes  (BMWE) 
Brotlwrhood  of  Railroad  Signalmen 

(BRSJ 


BurUngton  Northern  Railroad  (BN) 
Consolidated  Rail  Corporation  (Conrail) 
CSX  Transportation,  Inc.  (CSX) 
Florida  East  Coast  Railway  Company 

(FEC) 
Metra 
National  Railroad  Passenger  Corf)oratioft 

(AMTRAK) 
Norfolk  Southern  Corporation  (NS) 
Regional  Railroads  of  America  (RRA) 
Transport  Workers  Union  of  America 

(TWU) 
Union  Pacific  Railroad  Company  (UP) 
United  Transportation  Uniop  (UTUJ 

In  order  to  ensure  balance  on  the 
Committee,  the  BMWE  and  BRS  will  be 
represented  by  more  than  one 
individual:  five  for  the  BMWE  and  three 
for  the  BRS.  FRA  was  not  able  to  grant 
requests  for  multiple  seats  made  by  two 
other  organizations.  APTA  and  RRA 
each  submitted  two  names  for 
menjbership,  and  FRA  chose  one  name 
from  each  organization.  In  making  those 
decisions,  the  agency  selected  the 
individuals  with  operating  experience 
rather  than  the  lawyers  that  were 
nominated  by  APTA  and  RRA.  FRA 
believes  that  the  Committee  will  Ixjnefit 
greatly  from  members  who  have  actual 

knowledge  of  raihoad  operating     

practices  and  hands-on  field  experience 
with  those  practices. 

FRA  regrets  being  unable  to 
accommodate  all  requests  for 
membership  on  the  Committee.  Several 
factors,  which  were  li.sted  in  the  notice 
of  intent,  guided  FRA's  decision  to  limit 
the  Committee's  size  to  25.  The 
Committee  must  be  kept  to  a  size  that 
permits  effective  negotiation,  but  that 
ensures  all  interests  a  voice  in  the 
recommendation  adopted.  Althoiigli 
FRA  would  have  preferred  a  smaller 
Committee,  the  agency  erred  on  the  side 
of  inclusion  to  be  certain  that  all 
interests  afferied  by  a  rule  would  be 
represented  in  this  process. 
Summarized  below  is  FRA's  rationale 
for  denying  the  remaining  applications 
for  membership. 

The  Chicago  and  North  Western 
Railway  Company  (CNW)  requested 
representation  on  the  Committee,  but 
unfortunately  could  not  be  selected. 
Other  Class  1  railroads  on  the 
Committee  work  with  operating 
procedures,  environmental  conditions, 
topographical  characteristics,  and 
employee  relations  that  are  quite  similar 
to  those  of  CNW.  Each  of  these  factors 
may  impact  the  content  of  a 
recommended  proposed  rule  and  so  it  is 
important  that  they  be  fully  represented. 
However.  FRA  believes  that  AAR,  BN, 
CSX,  Conrail,  NS,  and  UP  adequately 
represent  CNW's  interests. 
The  Massachusetts  Bay 
Tran^jortalion  Authority  (MBTA) 


petitioned  for  membership  on  the 
Committee,  but  was  not  selected.  MBTA 
is  a  commuter  line  in  the  northeast  with 
operational  characteristics  that  are  very 
similar  to  those  of  Amtrak,  a  Committee 
member.  Also,  APTA's  Committee 
member  will  represent  all  commuter 
lines  in  this  proceeding.  Therefore.  FRA 
believes  that  MBTA's  interests  will  be 
adequately  represented  by  the  other 
commuter  rail  organizations  on  the 
Committee. 

The  Long  Island  Rail  Road  (LIRR) 
refjiiested  Committee  membership  and 
nominated  its  Executive  Director  of 
System  Safety  to  serve  as  its 
representative.  Although  FRA  was  not 
able  to  select  LIRR  for  Committee 
membership.  Its  nominee  will  .serve  on 
the  Committee  representing  the  interests 
of  APTA  and  all  public  transit 
organizations.  Therefore,  LIRR's 
intere.sts  will  be  effectively  considered 
during  the  negotiation  process. 

The  Wisconsin  Central  Ltd.  (WC) 
requested  representation  on  the 
Committee  and  nominated  its  Vice 
President  of  Engineering  to  represent  its 
interests.  This  individual  was  also 
nominated  to  represent  RRA.  FRA  was 
unable  to  select  WC  individually,  but  its 
nominee  has  been  chosen  to  represent 
RRA  and  all  regional  railroads. 
Therefore,  WC's  interests  will  be 
adequately  addressed  in  the  negotiation 
process. 

Finally,  the  National  Railroad 
Constniction  and  Maintenance 
Association,  Inc.  (NRCM.-M  filed  a 
request  for  membership  jointly  vvith 
RRA.  and  nominated  its  Executive  Vice 
President  to  represent  the  interests  of 
NRCMA  and  RRA.  As  indicated  above, 
RR/\  filed  a  second  application  for 
representation  asking  that  WCs  Vice 
President  of  Engineering  also  represent 
their  intere.sts.  As  already  stated,  this 
individual  has  been  chosen  to  repre.sent 
RRA  (and  WC  implicitly)  because  he 
brings  extensive  hands-on  experience  to 
the  proceeding.  FRA  deliberated  over 
NRCMA's  application,  and  determined 
that  its  interests  will  be  effectively 
ropre.sented  hy  the  railroads  and  labor 
organizations  on  the  Committee  who 
currently  have  primary  responsibilities 
for  protecting  roadway  workers. 
NRCMA's  duties  derive  from  and  are 
subject  to  those  of  the  railroads  with 
whom  they  contract  for  maintenance 
and  constniction  work.  Given  the 
limitations  the  agency  fai:es  in  (  reating 
a  Committee  of  reasonable  size,  and  the 
broad  spectrum  of  railroads  and 
employee  crafts  represented  on  the 
(.ammittee,  FRA  believes  that  NRCMA's 
interests  will  be  effectively  addressed  in 
this  proce.ss.  Also,  public  participation 
will  be  a  key  component  of  this  process: 


all  Committee  meetings  will  be  open  to 
the  public,  and  the  Committee  is 
expected  to  devise  procedures  that  will 
periodically  permit  comment  from  the 
public.  FRA  will  hold  a  public  hearing 
after  issuing  a  proposed  rule,  and  will 
invite  and  consider  comments  from 
organizations  such  as  the  NRCMA 
before  promulgating  any  final  standard. 

IV.  Participation  by  Non-Members 

FRA  believes  that  public  participation 
is  critical  to  the  succe.ss  of  this 
proceeding.  Participation  is  not  limited 
to  Committee  members.  Negotiation 
.sessions  will  be  open  to  the  public,  so 
interested  parties  may  observe  the 
negotiations  and  communicate  their 
views  in  the  appropriate  time  and 
manner  to  Committee  members.  Also, 
interested  groups  or  individuals  may 
have  the  opportunity  to  particripate  with 
working  groups  of  the  Committee.  FRA 
believes  that  this  sort  of  participation 
'will  produce  meaningful  information 
and  lead  to  a  more  effective  madwav 
worker  safety  program.  Of  course,  FR.A 
will  invite  comment  on  the  proposed 
rule  resulting  from  the  Committee's 
deliberations  and  hold  a  public  hearing 
to  hear  additional  comments. 

V.  Major  Issues 

In  its  notice  of  intent.  FRA  tentatively 
identified  major  issues  to  consider  in 
the  negotiation  and  asked  for  comment 
on  whether  the  issues  presented  were 
appropriate  and  if  alternate  or 
additional  issues  should  he  considered. 
Unfortunately,  most  comments 
submitted  were  devoted  to  issues  of 
membership  rather  than  rule  substance. 
Listed  below  are  subjects  FRA  believes 
the  negotiation  process  should  address: 

1.  Devices  available  that  would 
reduce  the  risk  of  injury  to  roadway 
workers; 

2.  Practices  and  training  prcgrnms 
<:urrently  in  use  or  that  may  be 
instituted  to  reduce  the  ri.sk  of  injury  to 
roadway  workers; 

3.  The  extent  to  which  environmental, 
topographical,  and  operational 
conditions  do  or  .should  cause  variations 
in  any  roadway  worker  safety  program: 

4.  The  type  and  extent  of  FRA 
enforcement  and  recordkeeping 
requirements  necessary  to  protect 
roadway  workers;  and 

5.  The  co.sts  as.socia(ed  v.itli 
developing  an  effective  roadway  worker 
safety  program.  (The  costs  include  but 
are  not  limited  to  the  burden  on 
railroads  and  local,  state,  and  federal 
government  entities.) 

FR,A  lielieves  that  the  negotiation 
process  should  be  open  to  discussion 
about  these  and  any  other  relevant 


matters  the  Committee  finds  necessary 
to  explore. 

VL  Procedure  and  Schedule 

Those  who  commented  on  Uie  notice 
of  intent  generally  did  not  address 
Committee  pro<;edures.  FRA  anticipates 
that  all  or  a  substantial  majority  of  the 
nt^otiation  sessions  will  take  place  in 
Washington,  D.C.  at  DOT  headquarters. 
Given  FTlA's  limited  resources,  travel 
outside  of  Washington,  D.C.  for  the 
purpo.se  of  holding  negotiation  sessions 
is  unlikely.  However,  FRA  will  consider 
any  recommendations  made  by  the 
Committee  in  this  regard. 

FRA  will  not  make  any 
determinations  at  this  time  concerning 
the  frequency  or  timing  of  publit 
hearings,  or  the  development  of 
negotiation  subcommittees.  FRA's 
ability  to  hold  public  hearings  will  be  " 
subject  to  the  availability  of  funds  for 
this  purpose.  However,  FRA  will 
consider  any  recommendations  the 
Committee  makes  on  these  matters. 

Consistent  with  requirements  of  the 
Federal  Advisory  Committee  Act.  a  dear 
and  comprehensive  record  of  the 
Committee's  deliberations  should  be 
kept  and  circulated  to  Committee 
members.  FR.A  will  provide  an 
administrative  spe<:ialist  to  the 
Committee  to  complete  these  duties  and 
assist  with  drafting  any  additional 
documents,  including  the  Committees 
report.  The  Committee  may  also  t.hoose 
to  designate  additional  individuals  to 
draft  do<;uinents. 

The  objei  live  of  the  negotiation,  in 
FRA's  view,  is  for  the  Committee  to 
produce  a  report  recommending  a 
course  of  action  for  FRA  to  follow  that 
will  prevent  roadway  worker  injuries 
and  fatalities.  FRA  anticipates  th.it  the 
report  will  include  a  draft  NPRM  on 
which  the  Committee  has  reached 
f.onsensus.  This  approach  is  consistent 
with  recommendations  of  the 
Administrative  Conference  of  the 
United  States  on  regulatory  nt>gotiatiun. 
As  stated  in  the  notice  of  intent.  FR,A 
will  proceed  on  its  own  if  the 
Committee  cannot  reach  conseivsiis  on  a 
re<;omniended  course  of  action.  In  that 
event.  FRA  will  make  every  attempt  to 
include  provisions  that  the  Committee 
did  reach  agreement  on  in  the  agency's 
NPRM.  .Mso.  as  stated  in  the  notion  of 
intent.  FR.A  must  review  the 
Committee's  re<:ommendations  fur 
enfon  eability  and  effectiveness.  If  the 
agency  deteriiiines  that  the  report 
contains  recommendations  which  an? 
unenforceable,  contrary  to  existing  law. 
or  completely  ineffective,  FRA  may 
abandon  or  amend  the  Committees 
recommendations.  However,  we  i)«>licve 
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of  such  a  situation  is  remote, 
<  Bek  to  avoid  this  result, 
of  the  high  priority  FRA  has 
proceeding  and  the 
1  contract  limitations,  the 
asking  the  advisory  committee 
;e  negotiations  for  the  NPRM 
1995.  FR.\  realizes  that  this 
s  ambitious,  but  we  believe 
1  encourage  serious  and 
egotiation  by  all  parties. 
;otiation  process  will 
proceed  according  to  a 
of  specific  dates  that  the 
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Committee  devises  at  the  first  meeting 
to  be  held  on  January  23-25,  1995.  As 
time  permits.  FRA  will  publish  notices 
of  future  meetings  in  the  Federal 
Register.  The  first  meeting  is  scheduled 
to  begin  at  9:30  a.m.  in  Room  3200-3204 
of  the  Nassif  Building.  DOT 
headquarters.  This  session  will 
commence  with  an  orientation  and 
regulatory  negotiation  training  program 
conducted  by  facilitators  from  the 
Federal  Mediation  and  Conciliation 
Service.  After  the  training  program,  the 
Committee  will  devise  its  procedures 


and  calendar,  and  will  then  begin 
substantive  deliberations  on  roadway 
worker  safety.  FRA  has  given  advance 
notice  of  this  meeting  to  all  Committee 
members  and  believes  that  all  members 
will  be  present  for  this  first  and 
important  meeting. 

Issued  this  29th  day  of  December.  1994 

S.  Mark  Lindsey, 

Acting  Administrator.  Federal  Bailroad 

Administration. 

[FR  Doc.  9.i-201  Filed  1-^-93;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Feed  Grain  Donations;  Flathead  Indian 
Reservation  of  Montana 

AGENCY:  Commodity  Credit  Corporation. 

r.SDA. 

action:  Notice. 


SUMMARY:  Executive  Vice  President, 
Cjninniodity  Credit  Corporation  (CCC)  is 
.iinioiincing  that  the  Flat  head  Indian 
Ki'servation  of  Montana  is  an  acute 
distress  area  and  that  CCC-owned  fft'd 
^rain  will  be  donated  to  ni*edy  li\esto<:k 
owners  on  the  reser\'ation. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Newcomer,  Consolidated  Farm  Service 
Agency,  P.O.  Box  241.'"),  Washington,  DC 
20013-2415,  202-720-fil57. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  set  foith  in  sei  f  ion  407 
of  the  Agricultural  Art  of  lfl49,  as 
.imcnded  (7  U.S.C.  1427),  and  Executive 
Order  113.36,  notice  is  l)ei:)g  given  that 
it  is  detern.ined  that: 

1 .  The  chronic  economic  distress  of 
the  needy  members  of  the  Confederated 
.Salish  and  Kootenai  Tribes  lo<.atetl  on 
the  Flathead  Indian  Reservation  ol 
.Montana  has  been  materially  iiH:reased 
and  become  acute  because  of  .severe 
drought  during  the  1994  growing  .season 
and  ensuing  wild  fires,  thereby  ixeating 
a  serioi;s  shortage  of  feed  and  cau.sing 
increased  economic  distress.  This 
reservation  is  utilized  by  members  of 
the  Confederated  Salish  and  Kootenai 
Tribes  for  grazing  purpo.ses. 

2.  The  use  of  feed  grain  or  products 
thereof  made  available  by  CCC  for 
livestock  feed  for  such  needy  members 
on  the  Flathead  Indian  Re.servalion  will 
not  displace  or  interfere  with  normal 
marketing  of  agricultural  commodities. 

3.  Based  on  the  above  determinations, 
the  Flathead  Indian  Reservation  of 
Montana  is  declared  an  acute  distress 
area  and  the  donation  of  feed  grain 
owned  bv  the  CCC  is  authorized  to 


livestock  owners  who  are  determined  by 
the  Bureau  of  Indian  Affairs,  United 
States  Department  of  the  Interior,  to  be 
needy  meml)ers  of  the  Confederated 
Salish  and  Kootenai  Tribes  utilizing 
such  lands.  These  donations  by  the  CCC 
may  commence  upon  November  15, 
1994.  and  shall  be  m.nde  available 
through  April  30, 1995,  or  such  other 
date  as  may  be  stated  in  a  notice  issued 
by  the  Executive  Vice  President,  CCC. 

Signed  ut  Washington,  DC.  on  Deftaiifaer 
2S.  1994. 

Bruce  R.  Weber 

Acting  Exei.ttUw  Vicf  Prer^itie.nt,  lUninnodity 
('n-dit  Corporation 

IFR  Dor  9.'V-24()  File.1  1-4-95;  HAH  ;«ii| 
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Feed  Grain  Donations;  Pueblo  of 
Laguna  Indian  Reservation  of  New 
Mexico 

AGENCY:  Commodity  Credit  Corpor.ition, 

l;.SDA. 

ACTION:  Notice. 

SUMMARY:  The  Executive  Vice  President, 
Oimmodity  Credit  Corporation  (CCC)  is 
announcing  that  the  Pueblo  of  L-igiina 
Indian  Reservation  of  New  Mexi<o  is  an 
acute  distress  area  and  that  CCC-owned 
feed  grain  will  be  donated  to  n»'(:dy 
livestock  owners  on  the  reservation. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Newcomer,  Consolidated  Farm  Servii* 
.Agency,  P.O.  Box  2415,  Washington.  DC 
2001.3-2415,  202-720-6157. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  set  forth  in  section  407 
of  the  Agricultural  Act  of  1949,  as 
amended  (7  U.S.C.  1427),  and  Exe«;utive 
Order  11336,  notice  is  being  given  that 
it  is  determined  that: 

1.  The  clironic  economic  distress  of 
the  needy  members  ol  the  Indians  on 
the  Pueblo  of  Laguna  Indian  Reservation 
of  New  Mexico  has  been  materially 
increased  and  become  acute  bet  ause  of 
drought  during  the  1992, 1993,  and 
1994  growing  sea.sons.  thereby  creating 

a  serious  shortage  of  feed  and  causing 
increased«<x)nomic  distress. 

This  reservation  is  designated  for 
Indian  use  and  is  utilized  by  members 
of  the  Pueblo  of  Laguna  for  grazing 
purposes. 

2.  The  use  of  feed  grain  or  products 
thereof  made  available  by  CCC  lor 
livestock  feed  for  su«;h  needy  members 
of  the  Pueblo  Indiai.s  on  the  Pueblo  of 


L.nguna  Indian  Reservation  will  not 
di.splace  or  interfere  with  normal 
marketing  of  agricultural  commodities. 

3.  Based  on  the  above  determinations, 
the  Pueblo  of  laguna  Indian  Resurvation 
of  New  Mexico  is  de<;Iared  an  acute 
distress  area  and  the  donation  of  feed 
grain  owned  by  the  CCC  is  autiiorized 
to  livestock  owners  who  are  detennined 
by  the  Bureau  of  bidian  Affairs,  United 
Stales  Department  of  the  Interior,  to  be 
needy  members  of  the  Pueblo  of  Laj^una 
utilizing  such  lands.  These  donations  by 
the  CCC  may  commence  upon 
September  22,  1994.  and  shall  be  made 
available  through  December  20.  1994,  or 
such  other  date  as  may  be  stated  in  a 
notice  issued  by  the  Executive  Vii« 
President,  CCC. 

Signet)  ai  Washington,  D(^  on  Dnxniilier 

2:t.  1*¥M. 

Bnice  R.  Weber, 

A(  ting  Exptutivf  Vict^ PrKsidenl.  (^Mninftdity 

Credit  Cxirporalion. 

IFK  D<)«    f»'>-242  Filed  1-4-95;  S:45ai!t| 
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Forest  Service 

Bennett-Cottonwood  Oil  and  Gas 
Development  EIS  Custer  Natior\al 
Forest,  McKenzie  County,  North 
Dakota 

AGENCY:  Forest  Service.  USDA. 

ACTION:  Notice;  intent  to  prepare 
environmental  impaci  statement. 

SUMMARY:  The  USDA,  Forest  Serviia;, 

will  prepare  an  environmental  impatrt 
statement  (EIS)  to  disclose  the 
en\  ironmental  effects  of  further  oil  and 
gas  development  in  the  Bennett- 
Cottonwood  area,  approximately  22  air 
miles  south  of  Watford  City,  North 
Dakota.  The  lands  involved  int.lude 
portions  of  the  McKenzie  Ranger 
Distrirt.  Little  Missouri  National 
(Grasslands.  Custer  National  Forest. 

DATES:  Written  comments  conrjjrniiig 
the  scope  of  the  analysis  must  he 
ri'(  eived  by  February  21, 1995. 

ADDRESSES:  Written  comments 

(  oncerning  the  analysis  should  be  sent 

to  District  Ranger.  McKenzie  Ranger 

[)isiric.t.  Little  Missouri  National 

Grasslands.  Custer  National  Forest.  HCO 

2,  Box  a.  Watford  City.  North  Dakota. 

58854. 

FOR  FURTHER  INFORMATION  CONTACT: 
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potential  for  oil  and  the 
of  leased  mineral  rights,  as 
ivate  mineral  rights,  has 
the  establishment  of  eight 
lis  within  the  area  since  1991 
ral  minerals  and  four  private 
Successful  oil  production 
well  has  resulted  in 
applications  to  drill  on 
I  ases  within  the  area. 
1P70.  the  year  of  the  oldest 
e  area,  several  resource 
nt  plans  were  prepared  that 
and  analyzed  the  area.  Thev 
Bidlands  Unit  Plan  (1974/75):  " 
\rea  Resource  Inventory 
1979):  the  Custer  National 
d  and  Resource  Management 
and  Record  of  Decision  (June 
and  the  Oil  and  Gas  Leasing 

for  the  Northern  Little 
"Jational  Grasslands  (1991). 
on  to  the  noted  plans,  the 
Ota  Game  and  Fish,  re- 
1  bighorn  sheep  (California 
)  into  the  Sheep  Creek  area  in 
lom  sheep  are  a  sensitive 
the  Northern  Region  (R-1)  of 
Service. 

ie  Ranger  District  intends 
ng  an  EIS  becau.se  further 
mfcnt  in  this  area  may 

ly  affect  bighorn  sheep  and/or 
Cottonwood  inventoried 
(LlDAY). 
e  a  total  of  thirteen  (13)  new 
roposed  to  be  developed 
Bennett-Cottonwood  area.  Of 
proposed  wells,  five  (5)  will 
ral  surface  accessing  Federal 
two  (2)  will  sit  on  Federal 

ing  private  minerals,  two 
on  private  surface  accessing 
minerals,  one  (1)  will  sit  on 
face  accessing  private 
two  (2)  will  sit  on  North 
te  surface  accessing  Federal 
and  one  (1)  will  sit  on  North 
te  surface  accessing  state 
lerals.  Of  the  wells  noted 
that  will  sit  on  the  same 
ivate  property  will  require 
construction,  across  the 
SI  rface,  for  access.  This  will 
j:  proval  of  a  special  use  permit 
b:  est  Service. 
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Forest  Service  decision  authority  is 
limited  to  the  lands  the  Fore.st  Service 
administers.  Thus,  in  this  instance,  the 
FortJSt  .Service  proposes  to  approve  the 
surfac.e  use  and  operations  plans  for  the 
construction  of  five  (5)  new  oil  wells, 
associated  roads,  and  production 
facilities  in  the  Bennett-Cottonwood 
area.  As  well  as,  consider  approving  a 
special  use  permit  for  a  road  to  access 
private  property  surrounded  by  Federal 
lands  within  the  same  area.  Production 
facilities  includes  the  connection  of 
proposed  wells  to  an  oil  and  gas 
pipeline  system.  The  Forest  Service  will 
not  make  any  decision(s)  regarding  the 
u.se  of  private  or  state  lands,  but  must, 
pursuant  to  the  National  Environmental 
Policy  Act.  consider  the  c:umulative 
effect.s  of  actions  "regardless  of  what 
agency  (Federal  or  non-Federal)  or 
person  undertakes  such  other  actions" 
(40  CFR  1.508.7). 

This  is  a  project  level  decision.  The 
project  area  is  located  in  the  following 
Townships.  Ranges,  and  Sections: 
Tl4fiN,  RIOOW,  S(s)  3,  4,  5.  8,  9,  and  10; 
and  T147N  RlOOW,  S(s)  22,  26,  27,  28, 
32,  33.  and  34.  This  is  approximately 
7,360  acres.  The  analysis  area  will  be 
larger  and  will  include  the  Bennett- 
Cottonwood  Inventoried  Roadless  area 
and  suitable  bighorn  sheep  habitat  for 
the  Sheep  Creek  herd. 

The  decision(s)  to  be  made  are  to 
approve  or  deny  for  implementation,  in 
part  or  whole,  as  submitted  or  modified, 
individual  development  actions. 

Additional  Resource  Information 

Lands  within  the  analysis  area 
include  portions  of  the  following 
Townships  and  Ranges:  T147N.  RlOO 
and  lOlW:  T146N.  R99.  100,  and  lOlW, 
5th  PM.  There  are  approximately  28.500 
acres  of  land  within  the  analysis  area 
boundary,  including  5,440  acres  of 
privately  owned  lands,  and  1.280  acres 
of  North  Dakota  state  lands.  There  are 
approximately  thirty-one  (31)  leases 
within  the  analysis  area.  The  scope  and 
area  of  the  de<.ision  will  include 
National  Fcpf-st  System  lands  or  those 
administered  by  the  U.S.  Forest  Service 
only. 

Roadlt'ss  Resource 

Part  of  the  project  area  falls  within  the 
Bennett-Cottonwood  inventoried 
roadle.ss  area.  There  are  13.760  acres  of 
National  Forest  System  lands  within 
this  roadless  area.  Its  potential  for 
wilderness  recommendation  was 
considered  in  the  Forest  Planning  effort. 
In  the  Forest  Plan  Record  of  Decision, 
none  of  this  area  was  recommended  for 
wilderness  consideration.  Rather, 
approximately  4.600  acres  was  allocated 
to  Management  Area  B  (intensive  range 


management).  2.900  acres  to 
Management  Area  C  (key  wildlife 
habitat  area,  in  this  case,  bighorn 
sheep),  and  the  rest  to  Management 
Area  I  (low  development  area). 

In  the  Forest  Plan  Record  of  Decision, 
it  was  recognized  that  because  of 
existing  commitments  (private  mineral 
rights  and  exi.sting  leases),  it  would  be 
difficult  to  manage  this  area  in  an 
undeveloped  state.  However,  the 
designation  of  Management  Area  C  and 
J  was  considered  the  best  attempt  of 
managing  for  these  values  while  still 
recognizing  existing  rights  (CNF  ROD 
page  20). 

The  issue  of  oil  and  gas  development 
on  the  roadless  character  of  the  area 
surfaced  again  during  the  Oil  and  Gas 
Leasing  FEIS  for  the  Northern  Little 
Missouri  National  Grasslands.  While  the 
decision  was  to  lease  the  land  within 
the  Bennett-Cottonwood  Management 
Area  C  with  an  NSO  stipulation,  close 
to  60  percent  of  the  management  area 
was  already  leased  and  held  bv 
production  (NLM  FEIS  page  3-35). 
Some  additional  development  was 
envisioned  in  this  area  as  a  result  of 
these  existing  leases,  as  shown  in  the 
Reasonably  Foreseeable  Development 
Scenario  (RFD)  that  was  a  part  of  this 
leasing  analysis  (NLM  FEIS  page  4-6). 
Managing  these  lands  for  low 
development  has  been  compromised  by 
the  need  for  acc:ess  and  development  of 
existing  leases  and  due  to  limited 
control  of  privately  owned  minerals 
under  Federal  Surface  ownership  (NLM 
ROD  page  19). 

Wildlife.  Bighorn  Sheep 

Bighorn  sheep  (believed  to  be  the 
Audubon  subspecies),  once  a  native  of 
the  North  Dakota  badlands,  disappeared 
from  the  state  when  the  last  reported 
ram  was  killed  in  1905.  The  North 
Dakota  Game  and  Fish  Department 
began  re-introducing  California  bighorn 
sheep  into  the  badlands  of  North  U.ikota 
in  1955.  Since  that  time  nearly  260 
sheep  populate,  through  breedin;?  and 
release,  private,  state,  and  Fedir-il  lands 
throughout  western  North  Dakota.  The 
Sheep  Creek  herd  was  re-introduced 
near  the  Sheep  Creek/Bennett- 
Cottonwood  area  in  1987.  The  Sheep 
Creek  herd  is  comprised  of 
approximately  of  30-35  sheep  and  is  a 
component  of  the  Sheep  Creek-Magpie 
metapopulation  which  numbers 
approximately  50  to  60  sheep. 

The  Forest  Service  in  conjunction 
with  the  North  Dakota  Game  and  Fish 
Department  and  some  oil  companies  art; 
engaged  in  a  research  study  of  bighorn 
sheep  on  the  National  Grasslands.  One 
of  the  anticipated  outcomes  is  to  shed 
light  on  the  effects  of  oil  and  gas 


activities  on  bighorn  sheej).  TIh; 
information  gained  through  this  study 
will  be  used  in  developing  a 
conservation  strategy  that  addresses  the 
long  term  management  of  California 
bighorn  sheep  on  the  Little  Missouri 
National  Gra.sslands. 

This  EIS  will  tier  to  the  Custer 
National  Forest  Land  and  Resource 
Management  Plan.  EIS.  and  Record  of 
Dtjcision  (1987),  as  amended,  and  the 
Oil  and  Gas  Leasing  EIS  for  the 
Northern  Little  Missouri  National 
Grasslands  and  Record  of  Decision 
(1991).  This  is  a  project  level  decision 
and  the  scope  of  the  analysis  will  be 
confined  to  issues  associated  with  the 
proposed  action. 

Federal,  state.and  local  agencies, 
lessees,  permittees,  and  other 
individuals  or  organizations  interested 
in  or  potentially  affected  by  the  decision 
are  invited  to  participate  in  the  scoping 
process.  Input  to  identify  issues  and 
alternatives  to  be  addressed  in  this 
analysis  will  be  gathered  from  the 
public  through  mailing  of  scoping 
information  to  all  know  n  interested 
publics. 

Based  on  comments  made  by  the 
public  on  past  proposals,  the  following 
list  of  preliminary  environmental  issues 
has  been  identified.  This  list  will  he 
confirmed  of  modified  based  on  hirther 
input  from  the  public. 

1.  Consider  the  effects  of  oil  well  and 
associated  access  road(s)  development, 
including  Federally  leased  minerals  and 
where  pri\ate  minerals  are  overlain  by 
Federal  surface  and/or  are  acces.sed 
across  Federal  surface,  on: 

a.  Sensitive  plant  and/or  animal 
species,  including  bighorn  sheep; 

b.  The  Bennett-Cottonwood 
inventoried  roadless  area; 

c.  Canyon  lands/complexes,  including 
riparian  areas; 

d.  Visual  quality,  especially  as  seen 
from  the  North  Unit  of  Theodore 
Roosevelt  National  Park,  and  the  Little 
Mis.souri  Scenic  River; 

e.  Grazing; 

f.  FrivatlS  lands  and  access  to  these 
Kinds  within  the  analysis  area; 

g.  The  Maah-Daah-Hey  Trail:  and 
h.  The  transportation  system. 
Alternatives  to  be  considered  in  this 

analysis  depend  on  the  final  list  of 
environmental  issues.  The  following  is 
a  list  of  preliminary  alternatives. 

1 .  No  Action,  deny,  or  defer  to  a  later 
time,  further  development  within  the 
area. 

2.  Approve  as  submitted,  applications 
for  permit  to  drill  (Proposed  Action); 

3.  Approve  but  modify,  applications 
for  permit  to  drill. 


Release  ofDraR  and  Final  KIS 

The  draft  environmental  imp.ut 
statement  (DEIS)  is  expected  to  be  filed 
with  the  Evironmental  Protection 
.Agency  (EPA)  and  available  for  public 
review  in  May  1,  1995.  At  that  time,  the 
EPA  will  publish  a  Notice  of  availability 
of  the  Draft  EIS  in  the  Federal  Register 
The  comment  period  on  the  Dr.nft  EIS 
will  be  45  days  from  the  date  the  EPA's 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  management  of 
the  Bennett-Cottonwood  area  participate 
at  this  time.  To  be  most  helpful, 
comments  on  the  Draft  EIS  should  be  as 
site-specific  as  possible.  The  Final  EIS 
is  scheduled  to  he  completed  bv  lulv  1 , 
1995. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participants  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
(larticipation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vernwnt  Ynnkee  .\iirlear  pourr  Corp.  v 
SRDC.  435  U.S.  519.  553(197Hl.  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  mav  be 
waived  or  dismissed  by  the  courts. 
Wisconsin  Heritages.  Inc.  v.  Harris.  49(1 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
Be<;ause  of  these  court  nilings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  b>  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
t;onsider  them  and  respond  to  Ihem  in 
the  final  environmental  impact 
statement. 

To  assiNt  the  Forest  Service  in 
identifying  and  considering  tentative 
issues  and  proposed  alternatives  it  is 
helpful  if  comments  are  as  specific  as 
possible.  Reviewers  may  wish  to  refer  to 
the  Council  on  Environmental  Qualitv 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Act  at  40  CFR  1503.3  in 
addressing  these  points. 

I  am  the  responsible  official  for  this 
decision  and  EIS.  My  address  is 
McKenzie  Ranger  District,  Little 
Missouri  National  Grasslajids.  Custer 
National  Forest,  HC()2  Box  8,  Watford 
City.  North  Dakota  58854. 


I)dti!.i:  D<M  r-ml)er  29.  f('i4. 
Lesley  W.  Thompson. 

District  nunf^fr 

1FKD<)(.  M',-m7  Fil(!(l  1-4-95:8:45,,: 
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Eagle  Creek  Wild  and  Scenic  River 
Management  Plan  Environmental 
Assessment,  Wallowa-Whitman 
National  Forest,  Baker  and  Union 
Counties,  OR 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  A\ailability. 

SUMMARY:  On  December  22, 1994. 
Wallowa-Whitman  Forest  Supervi-ur. 
K.M.  Ri(  lunond,  sign"il  a  Decisio:: 
Notice  which  adopted  into  the  Fijnst 
Flan  the  Eagle  Creek  Wild  and  Scenic  - 
River  Management  Plan  which  recjiiired 
an  amendment  to  the  Wallowa-\".  ;.iMr.,-)!i 
Fon^st  Plan. 

This  man.ngement  i)lan  outlim-^  ^.••i' 
levels,  development  lex  els,  resouii  •• 
protection  measures,  .ind  outlines  n 
general  management  din-ction  for  '!:■• 
river  corridor.  This  an:'-ndment  i-. 
necessary  to  implement  the  Wild  ::;td 
Scenic  Rivers  Act  whi(  h  required  '.iif 
Forest  ,Ser\  ice  to  dexclop  a  mann>;':;it'Mt 
plan  tor  Eagle  Creek.  Interim  din-t  ?  un 
was  identified  in  the  Forest  Plan  :;> 
.Management  Area  7  (Wild  and  St  fLii: 
Rivers).  The  environim-ntal  asses'-;':!^ 
documents  the  analysis  of  altern.i''.»s 
to  managing  the  Eagle  Clreek  Wil'i' mI 
.Scenic,  River  in  accordance  with.  '    ■ 
Wild  and  S<;enic  Rivi-rs  .Act. 

This  {h.'cision  is  subject  to  ajipi  .i! 
pursuant  to  Forest  Ser\  ice  reguhi'ii.iiv 
36  CFR  Part  217.  Appe:ils  must  Im-  ::l.-,i 
within  45  days  from  ttie  date  ot 
publication  in  the  Baker  City  Her.ild 
Notices  of  .Appeals  nnist  meet  tl.r 
requirement  of  36  CFR  217.9. 

The  environmental  assessment  :...'  tin- 
llagle  Creek  Wild  and  Scenic  River 
Management  Plan  is  available  for  l!;.* 
public  review  at  the  Wallowa-Whirii.an 
National  Forest  Supervisors  QUI*  ••  in 
Baker  r.it\ .  Oregon. 

EFFECTIVE  DATE:  ImplcnientatioM  o!  !),;«. 
decision  shall  not  oc«:ur  within  30  ti.ivs 
following  publication  of  the  lei^al  culii  <■ 
of  the  de<  ision  in  the  Hp.ker  City  ij.  :.iM 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Dav  is.  Wallow  :i-\Vhitnian 
.National  Forest,  P.O.  Box  907.  B.:m-.- 
(;itv.  Oregon  97814  or  jihone  (50  •:'  "ij  >.- 
1316. 

D.it<'.j:  D.'i -Miiber  2J    l't')4. 
K.  M.  Richmond. 
F(in'>l  Siip'^fi  isor 
MK  D.K  . 'li-iys  Filei!  1 -4-'(5.  H  4^1 
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Food  anc 


Summer 
Children; 
1995 


■ood  Service  Program  for 
Program  Reimbursement  for 


AGENCY:  Hood  and  Consumer  Ser\'ice, 
USDA. 

ACTION:  Nblice. 


SUMMARYdThis  notice  informs  the  public 
of  the  ann  ual  adjustments  to  the 
reimbursf  nient  rates  for  meals  ser\ed  in 
the  Sumn  er  Food  Service  Program  for 
Children  SFSP,  or  Program).  These 
adjustmei  ts  reflect  changes  in  the 
Consume   Price  Index  and  are  required 
by  the  sta  ute  governing  the  Program. 
EFFECTIVE  DATE:  Ianuar>'  1. 199,"). 


Ile\ 


FURTHER  INFORMATION  CONTACT: 
Eadie,  Chief.  Policy  and 

velopment  Branch,  Child 
Division,  Food  and  Consumer 
.S.  Department  of  Agriculture, 
Center  Drive, .Room  1007, 
Virginia  22302,  (703)  305- 


FOR 

Robert  M 
Program 
Nutrition 
Service,  I 
3101  Park 
Alexand 
2020. 

SUPPLEMENTARY 


r  a 


I  ot 


net  ion  IS 
Regulator,' 
001-612) 
provision 
with  the 
1980  (44 
recordketfc 
liave  beer 
approval 
and  Biidg 

This  ac 
by  the  Of 
Budget  ui 

This 
(if  Federa 
No.  lO.S,'') 
provision ; 
which 
(onsultat 
officials, 
and  tlnal 
at  48  FR  i 
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Consumer  Service 


INFORMATION:  This 
a  rule  as  defined  bv  the 
Flexibility  Act  (5  U.S.C. 
ind  thus  is  exempt  from  the 
of  that  Act.  In  accordance 
I  aperwork  Reduction  Act  of 
.S.C.  S.tO/).  no  new 
ng  or  reporting  requirements 
included  that  are  subject  to 
rom  the  Office  of  Management 
t. 

ion  is  exempted  from  review 
ice  of  Management  and 
der  Executive  Order  12806. 
is  listed  in  the  Catalog 
Domestic  Assistance  under 
3  and  is  subject  to  the 
of  Executive  Order  12372 
ires  intergovernmental 
on  with  State  and  local 
7  CFR  Part  3015.  subpart  V, 
•iile  related  notice  published 
9114.  June  24. 1983). 


pr  jgram 


re(  u 


i9 

Definitioi  s 

The  ter  ns  used  in  this  Nolit  e  shall 
have  the  i  iieaning  as<;ribed  to  thorn  in 
the  reguli  tions  governing  the  SFPS  (7 
CFR  Part  125). 

Itackgrou  nd 

Pursuai  It  to  section  13  of  the  National 
School  Li  nch  Act  (42  U.S  C  1761)  and 
t!ie  regul:  tions  governing  the  SFSP  (7 
CFR  Part  J25),  notice  is  hereby  given  of 
adjustme  Its  in  Program  payments  for 
meals  ser  ,ed  to  children  participating  in 
the  SFSP  during  the  199")  Program. 
.Xdjustmtnt.^  are  based  on  changes  in 
l!'e  food  i  way  from  home  series  of  the 
Consume  •  Price  Index  for  All  Urban 


Consumers  for  the  period  November 
1993  through  November  1994. 

The  new  1995  reimbursement  rates  in 
dollars  are  as  follows: 

Maximum  Per  Meal  Reimbursement 
Rates 

Operating  Costs 

Bn;akfast — 1.1800;  Lunch  or  Supper — 
2.1200;  Supplement— .5550. 

Administrotivti  Costs 

a.  For  meals  served  at  rural  or  self- 
preparation  sites: 

Breakfa.st — .1100;  Lunch  or  Supper — 
.2000:  Supplement— .0550. 

b.  For  meals  served  at  other  types  of 
sites: 

Breakfast — .0875;  Lunch  or  Supper — 
.1675;  Supplement— .0425. 

The  total  amount  of  payments  to  State 
agencies  for  disbursement  to  Program 
sponsors  will  be  based  upon  these 
Program  reimbursement  rates  and  the 
number  of  meals  of  each  type  served. 
The  above  reimbursement  rates,  before 
being  rounded-off  to  the  nearest  quarter- 
cent,  represent  a  1.8  per  cent  increase 
during  1994  (from  144.2  in  November 
1993  to  146.8  in  November  1994)  in  the 
food  away  from  home  series  of  the 
Consumer  Price  Index  for  All  Urban 
Consumers,  published  by  the  Bureau  of 
Labor  Statistics  of  the  Department  of 
Labor.  The  Departmc  nt  points  out  that 
the  administrative  rate  for  Supplements 
■for  meals  served  at  other  types  of  sites" 
is  the  same  rate  that  was  in  effect  last 
year  becau.se  the  increase  in  the 
Consumer  Price  Index  was  insufficient 
to  raise  the  rounded  rate  to  the  next 
higher  quarter  cent. 

Authority:  .Sm.s.  9.  13  and  14.  National 
,S(;h(M»l  Lunch  Act.  as  amonded  (42  l!.S.(]. 
17.=i«.  17hl  and  17b2a). 

Uctted:  D»;roml)er  29,  1994. 
Yvette  S.  |ack.son. 

Acting  Administnitor,  Food  and  Consumtr 

Senicf. 

jl'K  Dot:.  9.''i-2r>1  Filed  1-4-95;  8:45  am] 
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Rural  Utilities  Service 

Notice  of  Meeting  on  Proposed  Electric 
Distribution  Mortgage 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Rural  Utilities  Service 
(RliS),  formerly  the  Rural  Electrifi(Uition 
.^dministration,  will  be  meeting  with 
the  ad  hoc  Mortgage  Committee  of  the 
National  Rural  Electric  Cooperative 
As.sociation.  at  their  request,  to  answer 
questions  and  discuss  comments  by  the 
Committee  on  the  proposed  .standard 


form  of  mortgage  published  in  the 
Federal  Register  on  September  29.  1994 
at  59  FR  49594. 

DATES:  The  meeting  will  be  held  on 
January  18. 1995,  starting  at  9:00  a.m. 
eastern  time,  and  will  end  no  later  than 
3:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
room  1255,  South  Building,  U.S. 
Department  of  Agriculture.  14th  and 
Independence  Ave..  SW,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  R.  Miller,  Assistant  to  the 
Administrator  for  Policy  Analysis,  Rural 
Utilities  Service.  14th  and 
Independence  Ave.,  SVV.  Washington. 
DC  20250-1500.  Telephone:  (202)  720- 
0424. 

SUPPLEMENTARY  INFORMATION:  Tlie 
meeting  will  bi'  an  informal  work 
session  to  discuss  questions  and 
comments  from  the  ad  hoc  Committee 
regarding  the  overall  structure  and 
specific  provisions  of  the  proposed 
electric  distribution  mortgage.  Enqdiasis 
will  be  mainly  on  technical  discussions 
of  individual  issues.  In  addition  to  the 
ad  hoc  Committee  and  government 
representatives,  the  meeting  room  will 
accommodate  15  to  20  observers,  who 
will  be  allowed  entry  to  the  room  on  a 
first-come  first-served  basis.  RUS  is 
willing  to  schedule  other  meetings  with 
any  interested  individual  or  group  to 
discuss  the  proposed  mortgage. 

Authority:  7  U.S.C.  901  et  seq. 
Dated:  De(:enit)^r  20.  1994. 
Wally  Beyer, 

Adnunistmtor 

|FK  Ddc.  05-243  Filiv!  1^-95;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Docket  No.  941243-4343] 

Request  for  Public  Comment  on 
Technology  Development  and 
Research  Needs  To  Reduce  tffe  Loss 
From  Post-Earthquake  Fires 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice;  Request  for  Public 
Comment. 


SUMMARY:  The  National  Institute  of 
Standards  and  Technology  requests 
public  suggestions  and  comments  on 
technology  development  and  research 
needs  that  will  be  used  in  developing 
recommendations  to  reduce  the  numbtir 
and  severity  of  po.st-earthquako  fires. 
This  is  not  a  solicitation  for  proposals. 


DATES:  Written  suggestions  and 
comments  (letter,  fax,  or  e-mail) - 
received  by  January  25,  1995  will  be 
considered. 

ADDRESSES:  Written  comments  should 
be  sent  to  Mr.  W.  Douglas  Walton, 
National  Institute  of  Standards  and 
Technology,  Polymers  Building,  Room 
A345.  Gaithersbiirg,  MD  20899.  In 
addition,  the  fax  number  may  be  used 
(301-869-3531)  or  e-mail 
(dwalton@enh.nist.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 

Anyone  requesting  information  should 
contact  Mr.  W.  Douglas  Walton, 
telephone:  301-975-6872:  fax:  301- 
869-3531;  e-mail: 
dwalton@enh.nist.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Building  and  Fire  Research  Laboratory 
at  the  National  Institute  of  Standards 
and  Technology  (NIST),  U.S. 
Department  of  Commerce,  is  developing 
recommendations  to  addre.ss  the 
reduction  of  life  and  property  loss 
resulting  from  post-earthquake  fires. 
The  recommendations  will  focus  on 
concepts  that  would  lead  to  the 
prevention  of  fires  following  an 
earthquake  and  the  means  to  reduce  the 
spread  of  fires  that  do  occur.  The 
recommendations  will  emphasize 
technologies  with  the  potential  for 
direct  and  near  term  impact  on  reducing 
the  loss  from  fire  in  future  earthquakes. 
The  recommendations  will  include  the 
role  of  water,  gas,  liquid  fuel,  electrical 
power,  communications,  and 
transportation  lifeline  systems  in  the 
ignition  of  fires  and  in  the  mitigation  of 
fire  spread. 

The  Laboratory  is  seeking  public 
input  in  the  form  of  concepts  for 
technology  development  and  research 
needs  which  will  be  used  in  developing 
a  research  plan.  Technology 
development  and  research  needs  may 
include  concepts  related  to  pre- 
earlhquake  preparations,  post- 
earthquake  operations,  new  and  retrofit 
construction  techniques,  and  the  rapid 
restoration  of  fire  protection  and  lifeline 
systems  following  an  earthquake. 

This  request  is  only  for  the  purpose  of 
identifying  technology  development  and 
research  needs.  This  request  is  not 
directed  at  the  implementation  of 
specific  measures  for  reducing  the  loss 
from  post-earthquake  fires. 

Hated:  Detnmber  29.  1994. 
Samuel  Kramer, 

Assoiiotp  Director. 

|!-R  Doc.  95-2H3  I-ili'd  H-95:  «:45  ain| 

BILLING  CODE  3510-i:MM 


National  Oceanic  and  Atmospheric 
Administration 

[I.D.  122094B] 

Shrimp  Fishery  of  the  Gulf  of  Mexico 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOA.\). 
Commerce. 

ACTION:  Notice  of  intent  to  prepare  a 
supplemental  environmental  impact 
•Statement  (SEIS);  request  for  comments. 

SUMMARY:  NMFS  announces  the 
intention  of  the  Gulf  of  Mexico  Fishery 
Management  Counc:il  (Council)  to 
prepare  an  SEIS  for  proposed 
Amendment  9  to  the  Fishery 
Management  Plan  for  the  Shrimp 
Fishery  of  the  Gulf  of  Mexico  (P"MP). 
The  FNIP  was  prepared  by  the  Council 
and  approved  and  implemented  by 
NMFS  under  provisions  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  A(,t).  The 
purpose  of  Amendment  9  is  to  manage 
shrimp  trawling  in  the  Gulf  of  Mexico 
to  reduce  the  bycatch  mortality  of  fish, 
particularly  juvenile  stages. 
DATES:  Written  comments  on  the  scope 
of  the  SEIS  must  be  submitted  by 
February  6,  1995. 

ADDRESSES:  Scoping  comments  and 
requests  for  additional  information 
should  be  sent  to  Terrance  Leary,  Gulf 
of  Mexico  Fishery  Management  Council, 
5401  West  Kennedv  Boulevard,  Suite 
331,  Tampa.  FL  33609-2486. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terrance  R.  Learv-,  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  The  FMP 
was  approved  by  N.MFS  and 
implemented  in  1981;  it  documented  a 
significant  problem  in  the  Gulf  .Mexico 
shrimp  fishery  involving  adverse  effects 
on  other  fisheries  such  as  the  groundfish 
and  reef  fi§h  fisheries  resulting  from  the 
bycatch  of  fi.sh  in  shrimp  traw  ling 
operations. 

In  the  process  of  trawling  for  shrimp, 
various  species  offish  are  inadvertent  Iv 
caught.  Many  of  these  fish,  often  at 
juvenile  stages,  die  before  being 
discarded.  Some  overfished  species, 
such  as  Gulf  red  snapper,  are 
significantly  and  adversely  affe<.ted 
because  of  the  bycatch  mortality  which 
is  hampering  stock  recovery.  Annual 
stock  assessments  for  red  snapper  for 
the  period  1990-94  have  indicated  that 
the  red  snapper  resoun:e  cannot  recover 
from  its  overfished  status,  even  with  a 
total  closure  of  the  directed  fisherv', 
without  a  50  percent  reduction  in  red 
snapper  mortality  resulting  from  shrimp 
trawl  bvc:atch. 


The  Council  developed  a  draft  Fishery 
Management  Plan  for  Groundfish  in 
1981  that  proposed  shrimp  trawl-gear 
requirements  contingent  on 
development  of  bycatc  h  excluder 
devices  in  shrimp  trawls  that  would 
reduce  bycatch  by  50  percent,  w  ith  no 
more  than  a  3-percenl  loss  of  shrimp.  In 
1990,  the  Council,  with  pledges  of 
assistance  from  the  shrimp  induslrv 
announced  its  intent  to  reduce  byi  atch 
mortality  of  juvenile  red  snapper  in  the 
shrimp  fishery  by  50  pert  ent  by  l't93 
The  3-ye3r  delay  was  provided  to 
develop  the  methodology  in  cooperative  * 
studies  w  ith  the  industry  The  Councils 
goal  for  bvcatch  reduciion  wasalfr(  ted 
by  the  r)9()  amendments  to  the 
Magnuson  .\ct  that  mandated  a  3-\i'ar 
research  program  to  assess  the  imp.n  ts 
of  shrimp  trawl  bycati  h  on  fishery 
resources  under  the  manngemenl  of  the 
Council.  The  results  of  tliis  resean  h 
program  will  be  considt^red  as  an 
important  basis  for  anv  specific 
management  actions. 

Recent  advances  in  gear  developmc;;! 
through  government  and  shrimp 
industry  efforts  have  produced  H\i:.iii  h 
Reduction  Devices  (BRDs)  that 
successfully  exclude  juvenile  fish  Irom 
shrimp  trawls  with  a  minimal  loss  of 
shrimp.  In  September  1994.  the  Council 
began  development  of  Amendment  9  to 
the  FMP  to  address  by(  ati.h  redu(  lion 
The  Council  is  considering  the 
following  management  alternati\<'s  (or 
this  amendment: 

1.  No  management  action: 

2.  Require  the  use  of  NMFS-appuned 
BRDs  in  shrimp  trawls  in  the  exc!iisi\e 
economic  zone  (EEZ)  within  the  1 10- 
fathom  (201.17  m)  contour: 

3.  Require  the  use  of  N'MFS-approved 
BRDs  in  shrimp  trawls  in  specifi<'il  itreas 
of  the  Gulf  of  Mexico  EEZ; 

4.  Criteria  for  NMFS  approval  ot 
BRDs,  in(  hiding  specifications  for 
exclusion  of  bycatch  and  retention  ol 
shrimp:  and 

5.  Seasonal  and  area  restrictio:is  to 
reduce  by(  atch. 

The  F.MP  was  prep;ired  by  the  (ouncil 
in  1980  and  approved  and  implemented 
in  1981.  .A  draft  and  final  environmental 
impact  st.itement  was  prepared  for  the 
FMP  which  evaluated  the 
environmental  effects  of  the  FMP  .md 
the  shrimp  fishery.  The  SEIS  to  be 
|)repared  tor  Amendment  9  will 
examine  tiie  environmental  imp.u  !s  o! 
the  major  alternative  managemeiii 
measures  considered  by  the  Coimi:il  iis 
well  as  assessing,  based  on  currei  ;l\ 
available  information,  the  impacts  ol  the 
Gulf  shrimp  trawl  fisheries  on  the 
human  environment,  the  .shrimp 
resources,  protected  species 


770 


Vr 


lie 


(endangerep 
Tnammals 

The  Con 
Amendmeiit 
rarly  1995, 
Shrimp  Ad 
and  Statist 
hearings  or 
and  draft  S 
filing  of  th 
Knvironme  i 
4ri-day  pii 
expected  tc 
l')95. 


.Authority 

Dated:  Dei 
Richard  H.  I 

Ihmtor.  Oil 
MiirKigfmeri 
Smicp. 
|iRDt>r.  95 

BILLING  CODE 


IHi)  Fiiotl  1-4-95;  H.45  .iml 
3510-22-F 


[I.D.  121594  >] 
Marine  Mafnmals 


agency:  N 
Service  (N 
Atmosphe 
Commerce 

ACTION:  Iss 

permit  No. 


M 


SUMMARY: 

December 
issued  to 
I'niversity 
Departmer  t 
lairbanks, 
extend  the 
December 


itmt  nt 


ADDRESSER: 
related  d 
review  up( 
appoin 

Permits 
Resources 
Highway. 
MD  20910 

Director 
Box  21668 
7131). 


SUPPLEMEhTARY 


I  rot 


1 


subject  m 

under  the 

Mammal 

amended 

provision; 

Regulatioiis 

Importing 

IMrt  216). 

a:nended 

tlie  fiirse-:  I 

21.U 


Federal  Register  /  Vol.  60.  No.  3  /  Thursday.  Janiinry  5.  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  3  /  Thursday.  January  5.  1995  /  Notices 


1771 
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ithin  the  Gulf  of  Mexico, 
il  will  begin  developing 
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Dated;  D»'cembor  29. 1994. 
Steven  L.  Swartz. 

Acting  Director.  Office  of  Protected  Resources. 

Mdtionnl Marine  Fisheries  Scnice. 
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BILLING  CODE  3Jia-22-f 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

Meeting  of  the  DOD  Advisory  Group  on 
Electron  Devices 

AGENCY:  Department  of  Defense, 
Advisory  Group  on  Electron  Devices. 

ACTION:  Notice. 

SUMMARY:  The  DoD  Advisory  Group  on 
Elei;tron  Devices  (AGED)  announces  a 
clo.sed  session  meeting. 

DATES:  The  meeting  will  be  held  at 
0900,  Tuesday,  10  January  1995. 

ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  Inc.  1745  Jefferson  Davis 
Highway.  Crystal  Square  Four.  Suite 
500,  Arlington,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Terry.  AGED  Secretariat,  1745 
Jefferson  Davis  Highway.  Crystal  Square 
Four,  Suite  500,  Arlington,  Virginia 
22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E).  and 
through  the  DDR&E  to  the  Director, 
Advanced  Research  Projects  Agency  and 
the  Military  Departments  in  planning 
and  managing  an  effective  and 
economical  research  and  development 
program  in  the  area  of  electron  devices. 
The  AGED  meeting  will  be  limited  to 
review  of  research  and  development 
programs  which  the  Military 
Departments  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  agenda  for  this 
meeting  will  include  programs  on 
Radiation  Hardened  Devices, 
Microwave  Tubes,  Displays  and  Lasers. 
The  review  will  include  details  of 
classified  defen.se  programs  throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L.  No.  92—463,  as  amended,  (5 
U.S.C.  App.  II§  10(d)  (1988)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  li.sted  in  5 
U.S.C.  i^552b(c)(l)  (1988),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 


Datod:  December  30, 1994. 
L  M.  Byniim. 

Alternate.  OSD  Federal  ReiiistrrLiiiisDn 

Officer.  Dtpartinent  of  Defense. 

|FR  Uoc.  95-219  Filtd  1-4-95;  8:45  am) 

BILUNG  CODE  SOOO-04— M 


Meeting  of  the  DOD  Advisory  Group  on 
Electron  Devices 

AGENCY:  Department  of  Defen.se. 
Advisory  Group  on  Electron  Devices. 


ACTION:  Notice. 


SUMMARY:  Working  Group  A  (Microv.ave 
Devif.es)  of  the  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 

DATES:  The  meeting  will  be  held  at 
0900,  Wednesday,  11  January  1995. 

ADDRESSES:  The  meeting  will  be  held  al 
Palisades  Institute  for  Research 
Services,  Inc.,  1745  Jefferson  Davis 
Highway,  Crystal  Square  Four,  Suite 
500,  Arlington,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Walter  Gelnovatch.  AGED  Secretariat, 
1745  Jefferson  Davis  Highway,  Crystal 
Square  Four.  Suite  500,  Arlington, 
Virginia  22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  foj  Acquisition  and  • 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E).  and 
through  the  DDR&E  to  the  Director. 
Advanced  Research  Projects  Agency 
(ARPA)  and  the  Military  Departments  in 
planning  and  managing  an  effective  and 
economical  research  and  development 
program  in  the  area  of  electron  devices. 

The  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the. 
Military  Departments  propose  to  initiate 
with  industry,  universities  or  in. their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave 
devices,  electronic  warfare  devices, 
electronic  warfare  devii:es.  millimeter 
wave  devices,  and  passive  devices.  The 
review  will  include  details  of  classified 
defense  programs  throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L.  No.  92-*63,  as  amended,  (5 
U.S.C.  App.  11110(d)  (1988)),  it  has  been 
determined  that  this  Advisory  Group  . 
meeting  concerns  matters  listed  in  5 
U.S.C.  §552b(i.)(l)  (1988).  and  \\\A 
accordingly,  this  meeting  will  be  clo.sed 
to  the  public. 


Dated :  Decenilwr  30.  1994. 
I..M.  B>'nuin, 

Alternate  OSD  Federal  Register  Liaisou 
Officer.  Department  of  Defense. 

IFK  Dih;.  95-220  Filed  1-»-95;  8  4.'i  ami 

BILLING  COOe  S000-O4-M 


Defense  Science  Board  Task  Force  on 
Combat  Identification 

ACTION:  Notice  of  Advisor\'  Committee 
Meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Combat  Identification 
wilTmeet  in  closed  session  on  January 
17,  1995  at  the  MITRE  Corporation. 
Bedford,  Massachusetts. 

The  mission  of  the  Defense  S<.ience 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  (Acquisition  and  Tet;hnology) 
on  scientific  and  techni<:al  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  evaluate  the  DoD 
long  term  strategy  and  plan  for 
development  and  fielding  of  a 
comprehensive  situational  awarene.ss 
(SA)  and  combat  identification  (CID) 
architecture. 

In  accordance  with  Se«;tion  10(d)  of 
the  Federal  Advisory  Committee  A<A. 
PL.  No.  92-463,  as  amended  (5  U.S.C. 
App.  II.  (1988)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting, 
concerns  matters  listed  in  5  U.S.C. 
«?  552b(c)(l)  (1988).  and  that  accordingly 
this  meeting  will  be  closed  to  the 
public. 

Dated:  Decnmber  .10. 1994. 
L.  M.  Bynum, 

Alternate  OSD  Federal  Rcfiister  Linihon 
Officer.  Department  of  Defense. 
jF'R  Do(  .  0,5-221  Filod  l-»-95;  8:45  rfiii] 
BILLING  CCOE  SOOO-04-M 


Defense  Science  Board  Task  Force  on 
Depot  Maintenance  Operations  and 
Management 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARY:  The  Defen.se  Science  Board 
Task  Force  on  Depot  Maintenance 
Operations  and  Management-will  meet 
in  tlo.sed  .session  on  January  17.  1995  at 
the  Pentagon,  Arlington,  Virginia. 

The  mission  of  the  Defense  S«;ien(* 
iioard  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defen.se.  At  this  meeting 
Ihe  Task  Force  will  provide  advicj?. 


recommendations  and  suggested 
implementations  for  improvements  to 
the  Department's  depot  maintenance 
operations. 

In  accortlance  with  Section  KKd)  of 
the  Federal  Advisory  Committee  Ac1, 
P.L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  II,  (1988)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting, 
concerns  matters  listed  in  5  U.S.C. 
S552b(c)(l)  (1988),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  Deremf)or  TO.  1994. 
I..  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  ofFk^fense. 
|FR  D()( .  9,5-222  Filed  1^-95;  8:45  ami 
BILLING  COOE  9000-04-M 


Defense  Science  Board  Task  Force  on 
Global  Positioning  System  (GPS) 

ACTION:  Notice  of  advisory  commilt«w 

meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Global  Positioning 
System  (GPS)  will  meet  in  closed 
session  on  January  11-12.  1995  at  Los 
Angeles  Air  Force  Base,  California.  In 
order  for  the  Task  Force  to  obtain  time 
sensitive  classified  briefings,  critical  to 
the  understanding  of  the  issues,  this 
meeting  is  scheduled  on  short  notice. 

The  mission  of  the  Defense  S><;ience 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Tef:hnology 
on  scientific  and  te<:hnical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  review  and 
recommend  options  available  !o 
improve  GPS  jam  resistance  with 
particular  emphasis  on  GPS  tactical 
weapon  applications.  The  main  focus  of 
the  Task  Force  shall  be  the  investigation 
of  techniques  for  improving  the 
resistance  of  GPS  embedded  refx-ivers  in 
tactical  missiles  and  precision 
numitionsand  their  delivery  platforms. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisorv  Committee  Act, 
P.L.  No.  92-463,  as  amended  (5  US.C. 
App.  II.  1988)),  it  has  been  determined 
that  this  DSB  Task  Fort;e  meeting 
concerns  matters  listed  in  5  U.S.C. 
«?  552b(c)(l)  (1988),  and  that  aa.ordingly 
this  meeting  will  be  closed  to  the 
public. 

Dated:  D<!cembi;r  .tO,  1994. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  ojDejenstf. 

IFK  Do« .  95-O022:»  Filed  1-4-95;  «:45  ami 

BILUNG  COOE  S000-04-M 


DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services 

Office  of  Administrative  Law  Judges; 
Intent  To  Compromise  Claims,  Ohio 
Rehabilitation  Services  Commission 

AGENCY:  Department  of  Education. 

ACTION:  Notice  of  intent  to  (»mprumisc 

c!ain)S. 


SUMMARY:  The  Department  intends  to 
(  ompromise  claims  against  the  Ohio 
Rehabilitation  Ser\  ices  Commission 
now  pending  before  the  Office  of 
Administrative  Law  Judges  (OALJ), 
Docket  Nos.  93-r6-R  and  93-1 20-R  (20 
U.S.C.  1234a(j)). 

DATES:  Interested  persons  may  conuuei.l 
on  the  proposed  action  by  submitting 
written  data,  views,  or  arguments  on  or 
before  February  21.  1995. 

ADDRESSES:  All  comments  concerning 
lliis  notice  should  be  addressed  to 
Jeffrey  B.  Rosen.  Office  of  the  General 
Counsel,  U.S.  Department  of  Education. 
600  Independence  Avenue,  .S.W..  Room 
5411,  FB-IOB.  Washington.  DC.  20202- 
2242. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  B  Rosen.  Telephone:  (202)  401- 
6009.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Pursuailt 
to  the  Single  Audit  A(J  of  1984  (Pub.  L. 
98r-502)  and  the  provisions  of  Office  ol 
Management  and  Budget  (OMB) 
Cin:ular  A-128,  the  Ohio  Auditor  ol 
State  condu(  ted  an  audit  of  the  State  ot 
Ohio  for  the  period  July  1.  1989  through 
June  30.  1990.  A  final  audit  report  was 
issued  on  Januarv  18.  1993  (ACN:  05- 
23444G)  (hereinafter  "Ohio  I"). 

Basel!  upon  this  audit  report,  the 
Regional  Commissioner.  Region  IV.   . 
Rehabilitation  Services  Commission. 
U'.S.  Department  of  Education  (F13), 
issued  a  Preliminary  Department 
DtH  ision  (FDD)  on  June  24,  1993  in 
whi<:h  he  reque.sted  that  Ohio  n-pay 
S883.517  of  funds  misspent  under  Title 
I  of  the  Rehabilitation  Act  of  1973,  as 
amended  (the  Act).  29  U.S.C.  701  e/  !^j 
There  were  six  different  findings  as 
follows: 

1.  Finding  16— $10.395— late  paym«^l 

penalties. 

2.  Finding  18— S7 7. 962— State  matt  li 

i:harged  to  the  Federal  program. 

3.  Finding  19—5227.400 — payment  of 

l)ai:k  pay  award. 
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4.  Finding  20 — $157.417— exceeded 
statui  ory  limitation  for  indirect 


21— $410.343— indirect  costs 
propriately  allocated. 
October  29. 1993  Ohio  filed  an 

for  review  of  the  PDD  with 
of  Administrative  Law  Judges 


i  thro  jgh 
rep<  rt 
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in 


repsy 
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o  Auditor  of  State  conducted 
iidit  covering  the  period  July  1. 
June  30. 1989.  A  final 
was  issued  on  October  1, 
05-23033G)  (hereinafter 
.  In  Ohio  II.  the  Regional 
sstoner  issued  a  PDD  on  August 
which  he  requested  that 
$10,798  of  funds  under  the 
I  lemand  for  a  refund  was  based 
using  funds  under  the  Act  to 
rges  on  overdue  invoices, 
an  appeal  of  the  PDD  with 
on  September  30.  1993. 
15. 1993  the 
e  Law  Judge  (ALJ)  granted 
o  consolidate  the  two  cases. 
.  1994  the  Regional 
oner  filed  a  Notice  of 
of  Claim  notifying  the  ALJ 
upon  new  information 
by  Ohio,  the  claim  in  Ohio  I 
( :ed  by  $106,840.86.  The  entire 
amount  in  Finding  #18  of 
eliminated  and  the 
amount  in  Finding  #20  was 
$28,878.86  to  $128,538.14. 
total  amount  outstanding  in 
a  )peals  was  reduced  to 
14. 

ED  have  agreed  to  settle  all 
in  these  cases  with  the 
of  Finding  #19  in  Ohio  I  in 

of  $227,400.  The  parties  will 
s  issue.  The  remaining 
$560,074.14  is  covered  by  the 
Agreement. 

e  terms  of  the  proposed 
Ohio  owes  ED  a  total  of 
B4.  Of  this  amount,  a  total  of 
is  credited  to  Ohio  for 
reported  on  its  SF-269  for 
1990.  Under  the  Act.  grant 
awarded  to  States  on  a 
basis.  Depending  upon  the 
the  Federal  Government 
approximately  80  percent  of 
ig  for  the  State's  vocational 
ion  (VR)  program.  (34  CFR 
he  State  is  required  to  provide 
i  nder  of  the  funding  to  earn  the 
cpntribution.  State  and  Federal 
are  commingled  so  that  it  is 
)le  to  identify  which  funds  are 
I  larticular  program 
res.  In  this  case.  Ohio 
more  State  funds  for  Vk 
t  lan  was  mandated  by  the 
ng  requirement  in  §361.86  of  the 


ngi 

vras  ( 
diigi 
ly; 


id 


issi  les 


(he 


CO: 


regulations.  These  overmatch  funds  can 
be  substituted  for  disallowed  Federal 
expenditures  on  a  doUar-for-doUar 
basis. 

As  a  result,  the  repayment  amount  is 
$143,299.64.  to  be  paid  within  30  days 
of  execution  of  the  agreement  by  ED. 
Ohio  would  be  assessed  interest  at  a  rate 
of  4  percent  per  year  if  full  payment  is 
not  made  within  30  days.  Failure  to 
make  timely  repayment  within  40  days 
would  result  in  a  late  payment  fee  of  10 
percent  of  the  $143,299.64  principal. 
Finally,  under  the  agreement,  the  parties 
would  jointly  move  for  dismissal  of  the 
appeal.  For  the  following  reasons.  ED 
recommends  approval  of  the  proposed 
Settlement  Agreement. 

A.  Late  Payment  Penalties — 100% 
Recovery 

In  both  Ohio  I  and  Ohio  II.  the  State 
incurred  late  charges  on  invoices  that 
were  not  properly  paid.  Ohio  charged 
$10,395  and  $10,798.  respectively,  to 
the  VR  Basic  Support  Program  under  the 
Act.  Maintaining  throughout  the 
negotiations  that  there  was  no  basis  to 
use  Federal  funds  for  late  charges,  ED  • 
refused  to  compromise  this  portion  of 
the  findings  Ohio  has  agreed  to  repay 
the  $21,193.  in  full,  as  part  of  the 
proposed  agreement. 

B.  Unallowable  Indirect  Costs — 100% 
Recovery 

In  Ohio  I.  the  State  exceeded  the 
statutory  limitation  for  indirect  costs 
and  charged  the  excess  funds  to  the  ED 
VR  grants.  ED  maintained  that  the 
practice  of  charging  unallowable  costs 
to  the  VR  program  represented  a 
substantial  harm  to  the  Federal  interest 
of  ensuring  that  Federal  programs  are 
not  charged  more  than  their  fair  and 
appropriate  share  of  the  costs.  Ohio  has 
agreed  to  pay  the  $128,538.14 
outstanding  on  this  violation,  in  full,  as 
part  of  the  proposed  agreement. 

C.  Allocable  Indirect  Costs — 15% 
Recovery 

In  Ohio  I.  the  auditors  found  that  all 
indirect  costs  were  charged  to  ED  grants, 
rather  than  to  a  centralized  indirect  cost 
pool.  As  a  result,  the  auditors  concluded 
that  the  State  received  duplicative 
reimbursement  from  ED  and  the  U.S. 
Department  of  Health  and  Human 
Services  (HHS).  In  particular,  33 
employees  of  the  State's  Bureau  of 
Disability  Determination  (HDD)  Fiscal 
Accounting  Section  worked  entirely  on 
the  HHS  grant  activities.  The  auditors 
found  that  the  related  indirect  costs  for 
these  employees  were  charged 
inappropriately  to  the  ED  grants.  A  total 
of  $410,343  was  disallowed. 


Ohio  provided  credible  evidence  that 
shows  that  this  finding  was  based  on 
some  erroneous  assumptions  by  the 
State  auditors.  Of  the  $410,343.  a  total 
of  $26,018  was  for  telephone  charges 
and  a  total  of  $115,116  was  for  rent 
charges.  These  expenses  are  clearly  the 
type  of  expenses  that  are  charged 
directly  to  grants,  and  the  evidence 
submitted  by  the  State  demonstrates 
that  these  expenses  were  charged  to  the 
HHS  grant.  Thus,  it  appears  that  these 
charges  should  no  longer  be  disallowed/ 

The  remaining  charges  of  $269,209 
consisted  of  equipment,  building 
maintenance,  and  consultants  for  the 
BDD.  Documentation  submitted  by  Ohio 
showed  that  the  HHS  grant  was  charged 
for  substantially  all  of  these  costs. 

There  is  no  direct  evidence  that  the 
ED  grant  was  also  charged.  Even  one  of 
the  auditors,  who  made  the  initial  audit 
finding,  expressed  some  doubt  as  to  the 
validity  of  the  initial  findings. 

There  is  clearly  a  high  litigation  risk 
in  attempting  to  uphold  the  original 
finding.  At  this  time,  ED  has  no 
information  to  establish  that  any  of  the 
disallowed  costs  were  charged 
inappropriately  to  the  ED  grant. 
Although  there  is  clearly  a  problem  with 
the  State's  recordkeeping  with  respect  to 
this  issue.  Ohio  has  presented  other  less 
reliable  and  circumstantial  evidence 
that  could  persuade  a  judge  or  a  Federal 
court  to  rule  in  substantial  part  or  in  full 
for  its  position.  Furthermore,  it  is  highly 
unlikely  that  ED  would  have  made  the 
cost  disallowance  if  this  information 
had  been  available  earlier. 

Ohio  has  agreed  to  repay  562,014.50. 
Based  upon  the  foregoing.  ED  believes 
that  it  is  prudent  to  accept  the 
settlement  offer  of  15  percent  of  the 
original  costs  disallowed  in  the  PDD  for 
this  finding. 

D.  Other  Cqnsiderations 

If  these  issues  are  not  .settled.  ED  will 
incur  further  litigation  costs.  With 
respect  to  the  back  pay  award  that  will 
be  litigated  further,  there  are  no  factual 
issues  in  dispute.  The  only  area  of 
contention  is  a  legal  issue — whether 
Federal  funds  can  pay  for  costs  if  no 
services  were  provided  and  there  was 
no  benefit  to  the  Federal  interest. 
However,  the  allocable  indirect  costs 
issue  is  predicated  upon  factual 
disputes  and  the  lack  of  corroborating 
documentation.  Extensive  discovery 
efforts  would  be  necessary  before  this 
issue  could  be  litigated.  In  addition.  ED 
could  hope  to  recover,  at  best,  only  the 
$269,209  that  appears  to  be  in  dispute 
at  this  time.  The  recovery  in  the 
proposed  agreement  is  almost  23 
percent  of  this  amount. 


While  the  other  two  issues  appear  to 
be  very  strongly  in  favor  of  ED,  there 
would  be  some  litigation  risk  during  the 
administrative  process.  Moreover.  Ohio 
also  would  have  the  right  to  appeal  any 
decision  to  the  U.S.  Court  of  Appeals. 
See  20  U.S.C.  1234g.  There  is  no 
certainty  that  ED  would  recover  100 
percent  on  these  two  issues  as  is 
contemplated  in  the  settlement. 

After  weighing  the  risks  in  litigating 
the  issues  that  are  the  subject  of  the 
settlement,  it  is  ED's  assessment  that  the 
proposed  Settlement  Agreement  is  the 
mo.st  advantageous  rasohition  of  these 
outstanding  issues. 

The  public  is  invited  to  comment  on 
the  Department's  intent  to  compromise 
these  claims.  Additional  information 
may  be  obtained  by  writing  to  Jeffrey  B. 
Rosen  at  the  address  given  at  the 
beginning  of  this  notice. 

Program  Authority:  20  U.S.C  12W4J) 
(1U90) 

Dated:  December  29.  1994. 
Donald  R.  Wurtz, 
(^hief  Financial  Officer.    0 
IFR  Doc.  95-217  Filed  jQ[-95;  8:45  ani| 

BILLING  CODE  4000-ei-P    i[ 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Energy  Conservation  Program  for 
Consumer  Products;  Representative 
Average  Unit  Costs  of  Energy 

agency:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 
action:  Notice. 

SUMMARY:  In  this  notice,  the  Department 
of  Energy  (DOE  or  Department)  is 
forecasting  the  representative  average 
unit  cost  of  five  residential  energy 
sources  for  the  year  1995.  The  five 
sources  are  electricity,  natural  gas.  No. 
2  heating  oil,  propane,  and  kerosene. 
The  representative  unit  cost  of  these 


energy  sources  are  used  in  the  Energy 
Conservation  Program  for  Consumer 
Products  established  by  the  Energy 
Policy  and  Conservation  Act.  Pub.L.  No. 
94-163,  89  Stat.  871,  as  amended. 
(EPCA). 

EFFECTIVE  DATE:  The  representative 
average  unit  costs  of  energy  contained 
in  this  notice  will  become  effective 
[Insert  date  30  days  after  publication] 
and  will  remain  in  efiiect  until  further 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Barry  P.  Berlin,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Rienewable  Energy,  ForreSlal 
Building.  Mail  Station  EE-43, 1000 
Independence  Avenue,  SW, 
Washington.  DC  20585,  (202)  586- 
9127 

Eugene  Margolis.  Esq.,  U.S.  Department 
of  Energy.  Office  of  General  Counsel, 
Forrestal  Building.  Mail  Station  GC- 
41,  1000  Independence  Avenue,  SW, 
Washington,  DC  20585.  (202)  585- 
9507 

SUPPLEMENTARY  INFORMATION:  Section 
323  of  the  EPCA  (Act) »  requires  that 
DOE  prescribe  test  procedures  for  the 
determination  of  the  estimated  annual 
operating  costs  and  other  measures  of 
energy  consumption  for  certain 
consumer  products  specified  in  the  Act. 
These  test  procedures  are  found  in  10 
CFR  Part  430.  Subpart  B. 

Set;tion  323(b)  of  the  Act  requires  that 
the  estimated  annual  operating  costs  of 
a  covered  product  be  computed  from 
measurements  of  energy  use  in  a 
representative  average-use  cycle  and 
from  representative  average  unit  costs  of 
energy  needed  to  operate  such  product 
during  such  cycle.  The  section  further 
requires  DOE  to  provide  information 
regarding  the  representative  average 
unit  costs  of  energy  for  use  wherever 
such  costs  are  needed  to  perform 
calculations  in  accordance  with  the  test 
procedures.  Most  notably,  these  <»sts 
are  used  under  the  Federal  Trade 
Commission  appliance  labfling  program 


established  by  Section  324  of  the  Act 
and  in  connection  with  advertisements 
of  appliance  energy  use  and  energy 
costs  which  are  covered  by  Se<,1ion 
323(c)  of  the  Act. 

The  Department  last  published 
representative  average  unit  costs  of 
residential  energy  for  use  in  the 
Conservation  Program  for  Consumer 
Products  on  December  29, 1993.  (58  FR 
68901).  Effective  February  6,  1995,  the 
cost  figures  published  on  December  29. 

1993,  will  be  superseded  by  the  cost 
figures  set  forth  in  this  notice. 

The  Department's  Energy  Inforn»tioii 
Administration  (EIA)  has  developed  the 
1995  representative  average  unit  after- 
tax costs  of  electricity,  natural  gas.  No. 
2  heating  oil,  propane  and  kerosene 
prices  found  in  this  notice.  The  cost 
projections  for  electricity  and  natural 
gas  are  found  in  the  fourth  quarter, 

1994,  EIA  Short-Term  Energy  Outlook, 
DOE/EIA-0226  (94/4Q)  and  reflect  the 
mid-price  scenario.  Projections  for 
residential  (No. 2)  heating  oil,  propane 
and  kerosene  are  based  on  the  Short- 
Term  Energy  Outlook  net-of-tax 
projection  for  heating  oil  costs  and  the 
relative  prices  of  those  three  fuels  in 
1992  (the  most  recent  year  available)  in 
the  Sfafe  Price  and  Expenditure  Report. 
DOE/EIA-0376  (92).  Both  the  Short- 
Term  Energy  Outlook  and  the  State 
Price  and  Expenditure  Report  are 
available  at  the  National  Energy 
Information  Center,  Forrestal  Building. 
Room  lF-048.  1000  Independence 
Avenue.  SW..  Washington,  EX!  20585. 
(202) 586-8800. 

The  1995  representative  average  unit 
costs  stated  in  Table  1  are  provided 
pursuant  to  Section  323(b)(4)  of  the  At.l 
and  will  become  effective  February  6, 

1995,  They  will  remain  in  erfe«;t  until 
further  notice. 

ls.<;iio(i  in  Washington,  DC.  December  2*i. 
1994. 

Christine  A.  Ervin. 

Assistant  Secretan;  Enerj^y  Efficiency  a li/i 
Renewable  Energy. 


Table  1  .—Representative  Average  Unit  Costs  of  Energy  for  Five  Residential  Energy  Sources  (1995) 


Type  of  energy 


Electricity  

Natural  gas 

No.  2- Heating  Oil  

Propane 

Kerosene 

'  Btu  stands  for  Britisti  thermal  units. 


In  common  lemts 


8.67c/kWh^J  

63.0c/therm-'orS6.49/ 
MCFv\ 

1.008/gallon^ 

O.gSS/gallon" 

1.094/galon« 


As  required  by  test  procedure 


S.0867/kWh  ... 
.00000630.  Btu 

.00000727  Btu 
.00001 079/Btu 
.00000810  Btu 


Pef  mf' son 
Btu' 


S23.41 
630 

10.79 
8.10 


'  References  to  the  "Act"  refer  lo  thi;  tncrgy 
I'ulicy  and  Conservation  Act.  as  amended  by  the 
National  Energy  Conservation  Policy  Act.  the 
National  Appliance  Energy  Conservation  Act  of 


1987.  the  Natio.nal  Appliance  Energy  Con.>«rvalion 
Amendments  of  1988.  and  the  Energy  PiJicy  Act  of 
1992.  42  U.S.C.  §§6291-6309. 


1774 


Federal  Register  /  Vol.  60.  No.  3  /  Thursday.  January  5.  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  3  /  Thursday,  January  5.  1995  /  Notices 


1775 


2kWh  stahds  for  kilowatt  hour. 

3  1  kWh=i  3.412  Btu. 

*1  therm  =  100,000  Btu.  Natural  gas  prices  include  taxes. 

5  MCF  sUnds  for  1,000  cut)ic  feet.  , ,  oon  q, 

spor  the  i)urposes  of  this  table,  one  cubic  foot  of  natural  gas  has  an  energy  equivalence  of  1.030  Btu. 

'For  the  Hjrposes  of  this  table,  one  gallon  of  No.  2  heating  oil  has  an  energy  equivalence  of  138  690  Btu. 

8  For  the  purposes  of  this  table,  one  gallon  of  liquid  propane  has  an  energy  equivalence  of  91,333  Btu. 

5  For  the  >urposes  of  this  taWe.  one  gallon  of  kerosene  has  an  energy  equivalence  of  135,000  Btu. 


|FR  D«k:.  951-236  Filed  1-4-95;  8:45  am) 

BILUNG  coot  «4SO-01- 


Federal  Energy  Regulatory . 
Commiss  on 

[Docket  Np.  ES95-1 5-000] 

Cambridde  Electric  Light  Co.;  Notice  of 
Application 

December;  9. 1994. 

Take  nc  tice  that  on  December  23. 
1994.  Can  ibridge  Electric  Light 
Company  filed  an  application  under 
§  204  of  tl  e  Federal  Power  Act  seeking 
authoriza  ion  to  issue  not  more  than  $35 
million  o!  short-term  debt  during  a  two- 
year  pericd  commencing  on  the 
effective  <  uthorization  date  and 
maturing  ess  than  one  year  after  the 
date  of  isiuance. 

Any  pe  son  desiring  to  be  heard  or  to 
protest  sa  id  filing  should  file  a  motion 
to  interve  ne  or  protest  with  the  Federal 
Energy  R(  gulatory  Commission.  825 
North  Ca  »itol  Street.  NE.,  Washington. 
DC.  204^  6  in  accordance  with  Rules 
211  and  ;  14  of  the  Commission's  Rules 
of  Practic  b  and  Procedure  (18  CFR 
385.211  end  385.214).  All  such  motions 
or  protesi  s  should  be  filed  on  or  before 
January  2  3,  1995.  Protests  will  be 
considen  d  by  the  Commission  in 
determin  ng  the  appropriate  action  to  be 
taken,  bu ;  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  pers  an  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection 
Lois  D.  Ca  shelL 
Secretary. 
jFR  Doc.  «  5-178  Filed  1-4-95;  8i45  ami 

B4LUNG  CO  >E  6717-01-M 


[Docket  4>.  RP95-1 00-000] 

Midwestern  Gas  Transmission  Co. 
Notice  of  Rate  Filing 


Decembei 

Take 
1994. 
Compan  i 
Revised 
Sheet 
of  Seconld 
FERC 


Mid 


N(  s 


I  Gc  s 


29.  1994. 
rjotice  that  on  December  22, 
western  Gas  Transmission 
(Midwestern),  filed  its  Fourth 
sheet  No.  5  and  First  Rpvised 
.  35,  41,  52,  102,  103,  and  104, 
Revised  Volume  No.  1  of  its 
Tariff,  with  a  proposed 


effective  date  of  December  1, 1994. 
Midwestern  states  that  it  is  filing  these 
sheets  to  eliminate  its  Take  or  Pay 
Volumetric  Surcharge. 

Midwestern  states  that  it  filed  a 
Stipulation  and  Agreement  governing 
resolution  of  take-or-pay  matters  in 
Docket  No.  RP91-78  on  October  17. 
1991.  providing  in  part  that  Midwestern 
would  collect  $600,000  through  its 
volumetric  surcharge.  The  Commission 
approved  the  Stipulation  by  order  dated 
June  25. 1992.  Midwestern  Gas 
Transmission  Co..  59  FERC  61,  358 
(1994).  Midwestern  states  that  it  has 
collected  the  $600,000  through  its 
volumetric  surcharge  and  now  seeks  to 
eliminate  the  volumetric  surcharge 
charge  and  all  references  to  it  in  its 
tariff. 

Midwestern  requests  a  waiver  of  the 
thirty  day  notice  period  for  tariff 
changes  so  that  the  proposed  changes 
can  go  into  effect  December  1, 1994. 

Midwestern  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulator>'  commission. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Sections  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214.  All  such  petitions  or 
protests  should  be  filed  on  or  before 
January  6,  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  and  available  for 
public  inspection. 
Lois  D.  CasheU, 
Secretary 
IFR  Doc.  95-179  Filed  1-4-95:  8:45  ami 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  QF95-41-000] 

Nelson  Industrial  Steam  Co.  Notice  of 
Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Small  Power  Production  Facility 

December  29. 1994. 

On  December  19.  1994.  Nelson 
Industrial  Steam  Company  of  3400 
Houston  River  Road.  Westlake. 
Louisiana,  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  Section  292.207(b) 
of  the  Commission's  Regulations  and 
Section  3(17)  of  the  Federal  Power  Act. 
No  determination  has  been  made  that 
the  submittal  constitutes  a  complete 
filing 

According  to  the  applicant,  the  small 
power  production  facility,  which  will  be 
located  in  Westlake,  Louisiana,  will 
consist  of  a  circulating  fluidized  bed 
combustion  boiler  and  a  steam  turbine 
generator.  The  net  electric  power 
production  capacity  of  the  facility  will 
be  approximately  150  MW.  The  primar\- 
energy  source  of  the  facility  will  be 
petroleum  coke,  a  by-product  from  the 
refining  of  crude  oil. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington,  DC 
20426.  in  accordance  \Vith  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register  and 
must  be  ser\'ed  on  the  applicant. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CasheU. 
Secretary. 
jFR  Doc.  95-177  Filed  l-J-95;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6134-3] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  [Insert  date  30  days  after  date 
of  publication  in  the  Federal  Register]. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  or  to  obtain  a  copy 
of  this  ICR,  contact  Sandy  Farmer  at 
202-260-2740. 

SUPPLEMENTARY  INFORMATION: 

Ofrice  of  Water 

Title:  (EPA  ICR  No.  1391.03;  OMB  No. 
2040-0118).  This  is  a  request  for 
renewal  of  a  currently  approved 
information  collection  without  any 
change  in  the  substance  or  in  the 
method  of  collection. 

Abstract:  Title  VI  of  the  Clean  Water 
Act  authorizes  EPA  to  provide  grants  to 
States  for  the  establishment  of  State 
Water  Pollution  Control  Revolving 
Funds  (SRFs).  Before  receiving  a 
capitalization  grant  for  its  revolving 
fund,  a  State  must  agree  to  contribute 
partial  funding  of  its  own,  and  to  meet 
certain  accounting,  compliance,  and 
enforcement  commitments.  States  must 
provide  EPA  with  an  Intended  Use 
Plan/Capitalization  Grant  Agreement, 
Annual  Reports,  and  perform  and  report 
on  annually  State  financial  and 
compliance  audits.  Upon  approval  of 
the  capitalization  grant  application, 
each  State  establishes  its  SRF  program. 

Local  communities  submit 
applications  to  their  State  for  SRF 
financial  assistance.  Typically,  the  local 
community  applicants  are  required  to 
submit  a  project  description,  cost 
estimate,  disbursement  and  construction 
schedules,  an  analysis  of  environmental 
and  cost  impacts,  and  a  description  of 
their  financial  capability  and  repayment 
plans.  States  review  these  applications 
for  their  conformance  with  the  Intended 
Use  Plan,  as  well  as  for  their 


environmental  impacts  and  the 
applicant's  financial  status.  If  an 
application  meets  a  State's 
requirements,  the  State  prepares  the 
appropriate  loan  agreement  documents. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  60 
hours  per  response  for  reporting,  and  50 
hours  per  recordkeeper  annually.  This 
estimate  includes  the  time  needed  to 
review  instructions,  search  existing  data 
sources,  gather  and  maintain  the  data 
needed,  and  complete  and  review  the 
collection  of  information. 

Respondents:  State  and  local 
government  agencies. 

Estimate  No.  of  Respondents:  51  State 
and  1,224  local  government  agencies. 

Estimated  No.  of  Responses  per 
Respondent:  An  average  of  24  per  State 
government  and  one  per  local 
government  agency. 

Estimated  Total  Annual  Burden  on 
Respondents:  153,340  hours. 

Frequency  of  Collection:  Annually. 

Sena  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agencv,  Information  Policy 

Branch  (2136),  40'l  M  Street,  SW, 

Washington.  DC  20460  and 
Mr.  Tim  Hunt,  Office-  of  Management 

and  Budget.  Office  of  Information  and 

Regulatory  Affairs.  725  17th  Street. 

NW,  Washington,  DC  20503. 

Dated:  December  29. 1994. 
David  Schwarz, 

Acting  Director,  Regulatory  Management 

Division. 

[PR  Doc.  95-256  Filed  1-4-95;  8:45  am] 
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[OPPTS-44615;  FRL-4928-8] 

Receipt  of  Test  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
receipt  of  test  data  on  refracton,'  ceramic 
fibers  (RCFs)  (CAS  No.  142844^0-6), 
submitted  pursuant  to  a  Testing  Consent 
Order  under  the  Toxic  Substances 
Control  Act  (TSCA).  Publication  of  this 
notice  is  in  compliance  with  section 
4(d)  of  TSCA. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  B.  Willis,  Acting  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-545B,  401  M  St.,  SW., 
Washington,  DC  20460.  (202)  554-1404. 
TDD  (202)  554-0551. 


SUPPLEMENTARY  INFORMATION:  Section 
4(d)  of  TSCA  requires  EPA  to  publish  a 
iiotice  in  the  Federal  Register  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated 
under  section  4(a)  within  15  days  after 
it  is  received.  Under  40  CFR  790.60.  all 
results  of  testing  conducted  pursuant  to 
a  consent  order  must  be  announced  to 
the  public  in  accordance  with  the 
procedures  specified  in  section  4(d)  of 
TSCA. 

I.  Test  Data  Submissions 

Test  data  for  refractory  ceramic  fibers 
(RCFs)  were  submitted  by  three  member 
companies  of  the  Refractory  Ceramic 
Fiber  Coalition  (RFCF)  (Carborundum 
Company.  Premier  Refractories  and 
Chemicals.  Incorporated,  and  Thermal 
Ceramics,  Incorporated)  pursuant  to  a 
Testing  Consent  Order  at  40  CFR 
799.5000.  They  were  received  by  EPA 
on  December  23, 1994.  The  submission 
describes  workplace  exposure 
monitoring  data  from  RCFC  company 
facilities,  as  well  as  from  their 
customers'  facilities.  The  customers 
selected  include  those  chosen  at  random 
and  those  who  specifically  requested 
monitoring.  Air  monitoring  samples 
were  collected  from  employees  engaged 
in  RCF  fiber  production  and  processing, 
or  use  in  functional  categories  such  as 
forming,  finishing,  and  installation. 

RCFs  are  used  as  insulation  for 
industrial  insulation  applications  such 
as  high  temperature  furnaces,  heaters, 
and  kilns.  RCFs  are  also  used  in 
automotive  applications,  aerospace 
uses,  and  in  certain  commercial 
appliances  such  as  self-cleaning  ovens. 

EPA  has  initiated  its  review  and 
evaluation  process  for  these  data 
submissions.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  of  the  submissions. 

IL  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPPTS- 
44615).  This  record  includes  copies  of 
all  data  reported  in  this  notice.  The 
record  is  available  for  inspection  from 
12  noon  to  4  p.m..  Monday  through 
Friday,  except  legal  holidays,  in  the 
TSCA  Nonconfidential  Information 
Center  (NCIC)  (also  known  as  the  TSCA 
Public  Docket  Office),  Rm.  NE-B607. 
401  M  St.,  SW..  Washington,  DC  20460. 

Authority:  15  U.S.C  2603. 

List  of  Subjects 

Environmental  protection.  Test  dal.i. 
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Dated:  D  jcember  28. 19*4. 
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Ai.iing  Dirictor.  Office  of  Pollution  Pmention 
and  Toxia . 
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FEDERAt  COMMUNtCATIONS 
COMMIS$tON 

(CC  Docket  No.  94-136,  FCC  94-2S8] 

AGENCY:    ederal  Communications 

Commiss  on. 
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Cellular  application  of  Ellis 
n  Corporation  (Thompson)  is 

for  hearing  The  Commission 
lined  that  a  substantial  and 
juestion  of  fact  exi.sts  as  to 
American  Cellular  Network 
on  (Amcell)  is  a  real-party-in- 
1  Thompson's  application.  The 
ill  examine  the  relationship 
Thompson  and  Amcell  and 
whether  Thompson  has  the 
c  laracter  qualifications 

to  hold  the  cellular  license  for 
Block  A  in  Market  134. 
ity.  New  Jersey. 
:  Federal  Communications 
on.  Washington.  D.C.  20554. 
INFORMATION  CONTACT: 
\teber.  Mobile  Services  Division. 
Carrier  Bureau  (202)  418- 
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SUPPLEUdfNTARY  INFORMATION:  This  is  a 
of  Memorandum  Opinion  and 
Hearing  Designation  Order  in 
94-136,  adopted  November 
and  released  November  28, 


fill 


text  of  Commission  decisions 
.!  jble  for  inspeclion  and  copying 
r  Drmal  business  hours  in  the 
Dockets  Branch  (Room  230).  1919 
NVV..  Washington.  D.C.  The 
text  of  this  dec  ision  may  also 
1  a.sed  from  the  Commission's 
contractor.  International 

ion  Service,  Inc.,  2100  M 
..  Suite  140.  Washington. 
20{t7.  (202)  857-3800. 


NW. 


IV 


of  Memorandum  Opinion 
Ordjer  and  Kearing  Designation 


the  case  dissclosed  a  pattern  of 
circumstances  raising  a  substantia]  and 
material  question  of  fact  as  to  whether 
Thompfwn  permitted  American  Cellular 
Network  Corporation  (Amcell)  to 
become  a  real-party-in-interest  in  its 
application.  Those  circumstances 
included:  (1)  Amc-ell's  status  as  the 
prospective  purchaser  of  the  sy-stem;  (2) 
the  failure  of  Thompson  to  receive 
profils:  (3)  .^.mceH's  substantial 
financial  exposure;  (4)  Amcell's  specific 
assumption  of  control  over  litigation 
related  to  its  management;  (5)  Amcell's 
broad  management  responsibilities 
under  a  long-term  agreement;  and  (6) 
the  consolidation  of  the  facilities  and 
staff  of  the  Atlantic  City  system  and 
Amcell's  operations  in  adjac-ent  areas. 

Because  the  Commission  believes  that 
a  substantial  and  material  question  of 
fact  exists  about  the  relationship 
between  Thompson  and  Amcell.  it  has 
designated  an  issue  for  hearing  to 
determine  whether  Amcell  is  a  real- 
party-in  intere.st  in  Thomp.son's 
application.  The  hearing  will  also 
determine,  based  upon  the  evidence, 
whether  Thompson  has  the  necessary- 
qualifications  to  hold  the  license  for 
Block  A  in  Market  No.  134.  Atlantic 
Citv.  New  Jersey. 

Pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
.amended.  Thompsons  application  has 
been  designated  for  hearing  upon  the 
following  issue  listed  below: 

To  determine  whether  American 
Cellular  Network  Corporation  is  a  real- 
p,nrty-in-infere.st  in  the  application  of 
Ellis  Thompson  Corporation  for  a 
cellular  radio  system  on  frequency 
Block  A  in  Atlantic  City,  New  Jersey 
and.  if  so.  the  effect  thereof  on  Ellis 
Thompson  corporation's  qualifications 
to  be  a  Commission  licensee. 

The  Commission  further  noted  that 
the  applicant  and  parties  to  this 
proceeding  may  avail  themselves  of  an 
opportunity  to  be  heard  by  filing  written 
notices  of  appearance  under  47  CFR 
1.221(c).  within  20  days  of  the  mailing 
of  this  order  by  the  Secretary  of  the 
Commission. 
WilHam  F.  Caton. 
•    Acting  Secretary: 

IFK  Doc.  95-211  Fih;d  1-4-95:  8:45  ain) 
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The  C  jmmission  has  designated  for 
hearing  he  application  of  Ellis 
Thomp5  on  Corporation  for  facilities  in 
the  Don  estic  Public  Cellular  Radio 
Telecon  munications  Service  on 
Frequency  Block  A  in  Market  No.  134. 
Atlantic  City.  New  Jersey.  The 
Commis  sion  found  that  the  evidence  in 


[Report  No.  2049] 

Petition  for  Reconsideration  and 
Clarification  of  Actions  in  Rulemaking 
Proceedings 

U<-t:(:mlH;r;«).  1994 

Petition  for  reconsideration  have  l)een 
filed  in  the  Commission  rulemaking 


proceedings  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
Section  1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street. 
NW.,  Washington.  DC  ca-  maybe 
purchased  from  the  Commission's  copy 
contractor  ITS,  Inc.  (202)  857-3800. 
Opposition  to  these  petitions  must  be 
filed  January  20,  1995.  See  Section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject: 
Implementation  of  Sections  3(n)  and 
332  of  the  Communications  Act. 
(ON  Docket  No.  93-252) 
Regulatory  Treatment  of  Mobile 
Services. 

Amendment  of  Fart  90  of  the 
Commission's  Rales  To  Facilitate 
Future  Development  of  SMR 
System  in  the  800  MHz  Frequency 
Band.  (PR  Doc.  No.  93-144) 

Amendment  of  Parts  2  and  90  of  the 
Commission's  Rules  To  Provide  for 
the  Use  of  200  Channels  Outside 
the  Designated  Filing  Areas  in  the 
896-901  MHz  and  935-940  MHz 
Band  Allotted  to  the  Specialized 
Mobile  Radio  Pool.  (PR  Doc.  No. 
'     89-553) 

Numlwr  of  Petitions  filed:  16. 

Subject: 

Revi.sion  of  Part  22  of  the 
Commission's  Rules  Governing  the 
Public  Mobile  Ser\'ices.  (CC  DoiAet 
No.  92-115) 

Amendment  of  Part  22  of  the 
Conmiission's  Rules  to  Delete 
Seciion  22.119  and  Permit  the 
Concurrent  U.se  of  Transmitters  in 
Common  Carrier  and  Non-Common 
Carrier  Service.  (CC  Docket  No.  94- 
46.  RM-«367) 

Amen4ment  of  Part  22  of  the 
Commission's  Rules  Pertaining  to 
Power  Limits  for  Paging  Stations 
Operating  in  the  931  MHz  Band  in 
the  Public  Land  Mobile  Serv ice.  (CC 
Docket  No.  93-116) 

Number  of  Petitions  filed:  36. 
Fcdenil  Communications  (Jommissio4n. 
William  F.  Caton, 
Acrting  Spcretaty 
[FR  D(k;.  95-212  Filed  1-4-95;  8:45  ami 

BILLING  CODE  6712-01-111 


Federal  Register  /  Vol.  60,  No.  3  /  Thursday,  January  5,  1995  /  Notices 


1777 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1043-OR] 

Florida;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Florida  (FEMA-1043-DR),  dated 
November  28,  1994.  and  related 
determinations. 

EFFECTIVE  DATE:  December  28,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Florida  dated  Novemlwr  28,  1994,  is 
hereby  amended  to  include  the 
following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  Florida: 
Brevard  County  for  Individual 
Assistance. 

(('iitulog  of  Federal  Dt)mesti<;  Assistance  No. 
83. 51 6,  Disaster  Assistanco.) 

Richard  W.  Krinun, 

Associatt!  Diivctor.  Ri'sponse  and  Rftovfry 

Directorate. 

IFR  Doc.  95-206  Filed  1-4-95;  8:45  ami 
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FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreements(s)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act,  1916,  and  section  5  of 
Ihe  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission.  800  North 
Capitol  Street,  N.W.,  9th  Floor. 
Interested  parties  may  submit  protests 
or  comments  on  each  agreement  to  the 
Secretary,  Federal  Maritime 
Commission,  Washington,  D.C.  20573. 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  in 
tf  560.602  and/or  572.603  of  Title  46  of 
the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 


section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  224-200686-001. 

Title:  Lakes  Charles  Harbor  & 
Terminal  District/Lake  Charles 
Stevedores,  Inc.  Terminal  Agreement. 

Parties: 

Lake  Charles  Harbor  &  Terminal 
District 

Lake  Charles  Stevedores,  Inc. 

Filing  Agent: 

Michael  K.  Dees,  Esquire 

McHale,  Bufkin  &  Dees,  PLC 
1901  Oak  Park  Blvd. 

Lake  Charles.  LA  70601-8991 

Synopsis:  The  proposed  modification 
amends  the  Contract  Equipment; 
Maintenance,  etc..  provision  and 
restates  the  Agreement. 

Dated:  Decemlwr  30.  1994 

By  Order  of  the  Federal  Maritime 

Commission. 

Joseph  C.  Polking, 

Secretary 

IFR  Doc.  95-257  Filed  1-4-95:  8  45  ami 
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Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC.  Office  of  the  Federal 
Maritime  Commission.  800  North 
Capitol  Street,  N.W..  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary. 
Federal  Maritime  Commission, 
Washington,  DC.  20573.  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  Title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  232-011485. 

Title:  Caribbean  K  Line/SeaFreight 
Space  Charter  and  Sailing  Agreement. 

Parties: 

Caribbean  K  Line  Ltd.  ("Caribbean 
K") 

SeaFreight  Line  Ltd.  ("SeaFreight") 

Synopsis:  The  proposed  Agreement 
permits  Caribbean  K  to  charter  space  fro 
SeaFreight.  It  also  permits  the  parties  to 


rationalize  sailings  in  the  trade  between 
U.S.  Atlantic  and  Gulf  Coasts  ports  arid 
points  and  ports  and  points  in  Aruba, 
Bonnaire  and  Curacao.  The  parties  have 
required  a  shortened  review  period. 

Agreement  No.:  224-004161-009. 

Title;  Nonexclusive  Management 
Agreement  between  Marine  Terminals 
Corporation  and  San  Francisco  Port 
Commission. 

Parties: 

Marine  Terminals  Corporation 

San  Francisco  Port  Commission 

Synopsis:  The  proposed  amendment 
extends  the  term  of  the  Agreement 
through  Mart.h  31,  1995. 

Agreement  No.:  224-010600-003. 

Title:  Port  of  New  Orleans/Ceres  Gull. 
Inc.  for  the  Lease  of  Jourdan  Road 
Terminal. 

Parties: 

Port  of  New  Orleans 

Ceres  Gulf,  Inc. 

Synopsis:  The  proposed  amendment 
replaces  a  former  lease  agreement 
between  the  Board  of  Commissioners  ol 
the  Port  of  New  Orleans  and  Ceres  Gulf. 
Inc. 

Agreement  No.:  224-200355-001. 

Title:  Port  of  San  Francisco/Flota 
Mercante  Grancolombiana  S.A. 
Terminal  Agreement. 

Parties: 

Port  of  San  Francisco 

Flota  Mercante  Grancolombiana  S.A. 

Synopsis;  The  proposed  amendment 
extends  the  current  contract  term  in 
exchange  for  consideration  of  the 
combined  container  cargoes  of  Serpac. 
FMC  Agreement  No.  203-011298.  for 
the  purposes  of  compensation  to  the 
Port. 

Agreement  No.:  224-200375-002. 

Title:  Port  of  San  Francisco/Naviera 
Interamericana  Navicana  S.A./ 
Columbus  Line  Terminal  Agreemejit. 

Parties: 

Port  of  San  Francist:o 

Naviera  Interamericana  Navicana  S.A. 
("Navicana")  Columbus  Line 

Synopsis:  The  propo.sed  amendment 
permits  Navii;ana  to  assign  its  rights, 
title  and  interests  in  the  Agreement  to 
Columbus  Line. 

Agreement  No.:  224-200375-003. 

Title;  Port  of  San  Francisco/Columbus 
Line  Terminal  Agreement. 

Parties: 

Port  of  San  Francisco  ("Port") 

Columbus  Line 

Synopsis:  The  proposed  amendmein 
extends  the  current  contract  term  in 
exchange  for  c:onsideration  of  the 
combined  container  ca'goes  of  Serpac. 
FMC  Agreement  No.  203-011298.  for  - 
the  purposes  of  compensation  to  the 
Port. 
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Agreem  (nt 


No.:  224-200444-001. 
of  San  Francisco/Compania 
Ameifcana  de  Vapores  Terminal 


P(rt 


Title: 
Siid- 
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ania  Sud-Americana  de  Vapores 


s 


the 
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AgreenJent  No.:  224-200479-001. 
P  )rt  of  San  Francisco/Maruba 
Terminal  Agreement. 


Title 

S.C.A. 
Parties: 
Port  of 
Maruba 
Syno 

authorize ; 

operation ; 

Terminal 

Terminal 


>an  Francisco 

S.C.A.  ("Maruba") 

s:  The  proposed  amendment 
Maruba  to  transfer  their 
from  the  North  Container 

to  the  South  Container 


Pjrt 


Agreen^nt  No.:  224-200896. 

Authority  of  New  York  & 
v/Gdynia  America  Line.  Inc. 
Agreement. 
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:  The  proposed  amendment 
current  contract  term  in 
or  consideration  of  the 
container  cargoes  of  Serpac, 
No.  203-011298.  for 
s  of  comoensation  to  the 


oritv  of  New  York  &  New 
"Port") 
America  Line.  Inc.  ("GALI") 
s:  The  Agreement  provides  for 
pay  GALI  an  incentive  of 
each  import  container  and 
each  export  container  loaded 
from  a  vessel  at  the  Port's 
inais  during  calendar  year 
ided  each  container  is 
y  rail  to  or  from  points  more 
miles  from  the  Port. 


Fort 


No.:  224-200897. 
Authority  of  New  York  & 
/Mitsui  O.'S.K.  Lines 
Agreement. 


A  ith 


lo 
fcr 
fcr 


oritv  of  New  York  &  New 
("Port")  Mitsui  O.S.K.  Lines 

sui") 

is:  The  Agreement  provides  for 
pay  Mitsui  an  incentive  of 
each  import  container  and 
each  export  container  loaded 

ed  from  a  vessel  at  ihe  Ports 

rminals  during  calendar  year 

vided  each  container  is 

IV  rail  to  or  from  points  more 

miles  from  the  Port. 

'.ent  No.:  224-200898. 

ort  Authority  of  New  York  & 
/Zim  American  Israeli 

Co.,  Inc.  Incentive  Agieement. 


le! : 

Ajth 


ority  of  New  York  &  New 
("Port") 


Zim  American  Israeli  Shipping  Co.. 

Inc.  ("Zim") 
Synopsis:  The  Agreement  provides  for 
the  Port  to  pay  Zim  an  incentive  of 
S  15.00  for  each  import  container  and 
$25.00  for  each  export  container  loaded 
or  unloaded  from  a  vessel  at  the  Port's 
marine  terminals  during  calendar  year 
1995.  provided  each  container  is 
shipped  by  rail  to  or  from  points  more 
than  260  miles  from  the  Port. 
Agreement  No.:  224-200899. 
Title:  Port  Authority  of  New  York  & 
New  Jersev/NYK  Line  (North  America). 
Inc.. 
Parties: 

Port  Authority  of  New  York  &  New 
Jersey  ("Port")  NYK  Line  (North 
America).  Inc.  ("NYK") 
Synopsis:  The  Agreement  provides  for 
the  Port  to  pay  NYK  an  incentive  of 
S15.00  for  each  import  container  Lnd 
$25.00  for  each  export  container  loaded 
or  unloaded  from  a  vessel  at  the  Port's 
marine  terminals  during  calendar  year 
1995,  provided  each  container  is 
shipped  by  rail  to  or  from  points  more 
than  260  miles  from  the  Port. 
Agreement  No.:  224-200900. 
Title:  Port  Authority  of  New  York  & 
New  Jersey/Safbank  Line  Ltd.  Container 
Incentive  Agreement. 
Parties: 

Port  Authority  of  New  York  &  New 
Jersey  ("Port")  Safbank  Line  Ltd. 
("Safbank") 
Synopsis:  The  Agreement  provides  for 
the  Port  to  pay  Safbank  an  incenti\'e  of 
$15.00  for  each  imf)ort  container  and 
S25.00  for  each  export  container  loaded 
or  unloaded  from  a  vessel  at  the  Port's 
marine  terminals  during  calendar  year 
1995.  provided  each  container  is 
shipped  by  rail  to  or  from  points  more 
than  260  miles  from  the  Port. 
Agreement  No.:  224-200901. 
Title:  Port  Authority  of  New  York  & 
New  Jersey/P&O  Containers  Container 
Incentive  Agreement. 
Parties: 

Port  Authority  of  New  York  &  New 
Jersey  ("Port")  P&O  Containers 
("P&b") 
Synopsis:  The  Agreement  provides  for 
the  Port  to  pay  P&O  an  incentive  of 
$15.00  for  each  import  container  and 
$25.00  for  each  export  container  loaded 
or  unloaded  from  o  ves.sel  at  the  Ports 
marine  terminals  during  calendar  year 
1995.  provided  each  container  is 
shipped  by  rail  to  or  from  points  more 
than  2f)0  miles  from  the  Port. 
Agreement  No.:  224-200902. 
Title:  Port  Authority  of  New  York  Ik 
New  Jersey/ Atlantic  Container  Line 
Container  Incentive  Agreement. 
Parties: 


Port  Authority  of  New  York  &  New 
Jersey  ("Port")  Atlantic  Container 
Line  ("ACL") 

Synopsis:  The  Agreement  provides  for 
the  Port  to  pay  ACL  an  incentive  of 
$15.00  for  each  import  container  and 
S25.00  for  each  export  container  loaded 
or  unloaded  from  a  vessel  at  the  Port's 
marine  terminals  during  calendar  year 
1995.  provided  each  container  is 
shipped  by  rail  to  or  from  points  more 
than  260  miles  from  the  Port. 

Agreement  No.:  224-2009U3. 

Title:  Port  Authority  of  New  York* 
New  Jersey/Bermuda  Agencies 
Container  Incentive  Agreement. 

Parties:  * 

Port  Authority  of  New  York  &  New 
Jersey  ("Port")  Bermuda  Agencies 
("Bermuda") 

Synopsis:  The  Agreement  provides  for 
the  Port  to  pay  Bermuda  an  incentive  of 
$15.00  for  each  import  container  and 
$25.00  for  each  export  container  loaded 
or  unloaded  from  a  vessel  at  the  Port's 
marine  terminals  during  calendar  year 
1995.  provided  each  container  is 
shipped  by  rail  to  or  from  points  more 
than  260  miles  from  the  Port. 

Dated:  December  30. 1994. 

Bv  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking. 
St^cretary. 
|FR  Doc.  95-258  Filed  1-4-95;  8:45  ami  • 
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Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Fonvarders. 
Federal  Maritime  Commission. 
Washington.  DC  20573. 

Alumar.  Incorporated,  4809  N.  Annejiia  Ave. 

Stf.  104,  Tampa,  FL  33603.  Officers;  Maria 

L.  Ruth.  President.  Maria  C.  Greer.  Vice 

President. 
Logistic  Excel  Corporation,  1521  W. 

Magnolia  Blvd.,  Ste.  B,  Burbank.  CA  91506. 

Officers;  Edgardo  V.  Almendras.  Presidont. 
Air  Tiger  Express  (Seattle).  Inc..  Park  Ridge 

B!dg.  15215  52nd  Ave.  So..  Ste.  21.  Seattle. 

\VA  98188.  Officer:  Bryn  Heimbeck. 

President. 
Viriura  Pbojanakong.  150-50  87lJi  Ave., 

Jamaica.  NY  11432.  Sole  Proprietor. 
Colonial  Storage  Co.  dba  Nations  Capitol 

Forwarding,  9900  Fallard  Ct..  Upper 
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Marlboro.  MD  20772.  Offici^rs:  Richard  C. 

Myers.  President.  Caiol  L.  VVeinburg.  As.st. 

Secretary.  Sai  Sam  Hla,  Asst.  Treasurer. 
Savannah  Steamship  Cxjmpanv.  Inc..  12  West 

State  Street.  Savannah.  (;A  31402.  Officers: 

William  M.  Fenelle.  Pn-sident.  Christine  B. 

Fcrrelle.  Secretary-' 
Overseasllxpress  Services.  8901  South 

LaC:ienega  Blvd.,  #205.A.  Inglewood.  (;A 

90301.  Abdulrazak  Morgan.  Sole 

Proprietor. 
COD.  Express  Co..  f>b84  Crant  Street,  Chino. 

CA  91710.  Fen  Lan,  Wang.  Solo  Proprietor. 
Time  Dp*^nite  Services,  Inc..  2745  South 

.Armstrong  Court.  Des  Plaines,  IL  60018. 

Officer:  Michael  Suarez.  President. 
World  Cargo  Corporation.  4408  NW  74tli 

Ave..  Miami,  FL  33166.  Officer:  Diana 

()bregon-Bader.  President. 
Trans  Express,  inc..  780)  NW  37th  Street. 

Miami,  FL  33166.  Officer:  Hector  J. 

Cuzman.  President. 
Cj)mbined  Transport  Services,  Inc..  16234 

42nd  Ave.  South.  .Seattle.  WA  98188. 

tJfficers;  Paul  Newcomljc.  President,  jai 

Dinshaw.  Exec.  Vice  President. 
Hankvu  Internationa!  Transport  (li.S.A.). 

Inc..  1039  Hillcrest  Blvd..  Inglewood.  CA 

90301.  Officers;  Kimio  .Sawada.  President. 

Kalsuaki  Yoshida.  Vict;  President,  T«)ni 

I'uji.  Secretary'. 

fJated:  December  28. 1994. 

By  the  Federal  Maritime  Onnmission 
Joseph  C.  Polking. 
Sccivtan: 

|FK  Doc.  9.5-200  Filed  1-1-95;  8:45  am! 
BILLING  CODE  6730-4)1-M 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Notice  and  a  request  for  public 

comments. 

BACKGROUND:  On  June  15.  1984,  the 
Office  of  Management  and  Budget 
(OMB)  delegated  to  the  Board  of 
Governors  of  the  Federal  Reser\e 
System  (Board)  its  approval  authority 
under  the  Paperwork  Reduction  Act  of 
1980,  as  per  5  CFR  1.320.9,  to  approve 
of  and  assign  OMB  control  numbers  to 
collection  of  information  requests  and 
requirements  conducted  or  spon.sored 
by  the  Board  under  conditions  set  forth 
ill  5  CFR  1.320.9.  Board-approved, 
tollections  of  information  will  be 
incorporated  into  the  official  OMB 
inventory  of  currently  approved 
collections  of  information.  A  copy  of  the 
OMB  83-1  and  supporting  statement  and 
the  approved  collection  of  information 
instrument(s)  will  be  placed  into  OMB's 
|)ublic  docket  files.  The  following  items 
have  received  initial  Board  approval  for 
publication  and  comment.  Following 
review  of  public  comments,  the 
propo.sed  information  collections  will 


be  considered  by  the  Board  in  light  of 
comments  and  recommendations 
received.  The  Board  will  then  take  final 
action  on  the  proposal  under  OMB 
delegated  authority.  The  spef;inc 
proposed  changes  to  the  reports  are 
summarized  below 

DATES:  Comments  must  be  submitted  on 
or  before  Februarj'  0,  1995. 

ADDRESSES:  Comments,  which  .should 
refer  to  the  OMB  Docket  number,  should 
be  addressed  to  Mr.  William  W.  Wiles. 
Secretary.  Board  of  Governors  of  the 
Federal  Reser\'e  System.  20th  and  C 
Streets.  N.W.,  VVQ.shington.  D.C.  20551. 
or  delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m..  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street.  N.W.  Comments  received  may 
be  inspected  in  room  B-1122  between 
9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  section  261.8  of  the  Board's 
Rules  Regarding  Availability  of 
Information,  12  CFR  261.8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Milo  Sunderhauf  Office  ot 
Information  and  Regulatory  Affair.^ 
Office  of  Management  and  Budget.  .New 
Fxet:utive  Office  Building.  Room  ,1208. 
Washington.  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  form,  the  reque.st 
for  clearance  (OMB  No.  83-1). 
supporting  statement,  instructions,  and 
otfier  do<:uments  that  will  be  placed  into 
OMB's  public  docket  files  once 
approved  may  be  requested  from  Marv 
M.  McLaughlin,  Federal  Resene  Board 
Clearance  Officer  (202^52-3829), 
Division  oi  Rt^search  and  Statistic.^. 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington.  DC  20551. 
For  the  hearing  impaired  only,  contact 
Telecommunications  Device  for  the  Deaf 
(TTD)  (202-452-3544).  Dorothea 
Thompson.  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington. 
DC  20551. 

SUPPLEMENTARY  INFORMATION:  Proposal 
to  approve  under  OMB  delegated 
authority  the  e.xten.sion  with  revision  (or 
the  implementation)  of  tlie  following 
report(s): 

1.  Huport  title:  Annual  Report  ol 
For»;ign  Banking  Organizations: 
Structure  Report  of  U.S.  Banking  and 
Nonbanking  Activities.  Foreign  Banking 
Organization  Confidential  Report  of 
0|)eralions 

Agt^ncv  form  number.  FR  ^'-7:  F'R  \- 
7A:  FR  2068 

OMB  Dnckot  nnmbi-r:  7100-012.'. 


Frf-qufncy:  Annual.  FR  Y-7A     . 
frequency  annual,  with  changes  after 
initial  filing  to  be  reported  on  a  flow 
basis  within  30  days  of  orx:urrence. 

iU'porters:  Foreign  Banking 
Organizations 

Annual  reporting  //ours:  1^244 

Estimated  aveniue  hnurs  pt;r  ro/wn.^e; 
20.5 

S'umlyrr  of  rvspondents:  323 

Small  businesses  are  not  alfecled. 

General  description  of  report:  This 
information  colletnion  is  mandator\  |12 
U.S.C.  S§  1844((:!.  3106.  and  310»(a)|. 
Upon  request  from  a  respondent,  certain 
information  in  the  FR  Y-7  and  FR  Y- 
7A  may  be  given  confidential  treatment 
pursuant  to  the  Freedom  of  Infonnation 
Act  (5  U.S.C.  i>S552{bj  (4)  and  (6)). 

The  FR  2068  is  a  confidential  report 
of  operations  that  is  exempted  from 
public  disclosure  pursuant  to  the 
Freedom  of  Information  Act.  5  U.S.C. 
t»  552(b)  (8)  and  12  C.F.R.  (?  261  11(h). 
SUMMARY:  The  Board  of  Governors  of  the 
Federal  Reser\e  System  proposes  to  give 
approval,  under  delegated  authorifv 
from  the  Office  of  Management  and 
Budget  (OMB).  to  the  extension,  with 
revisions,  of  the  Annual  Re|)Ort  of 
Fon;ign  Banking  Organizations  (FR  Y-7; 
OMB  No.  7100-0125)  and  the  Foreign 
Banking  Organization  Confidential 
Report  of  Operations  (FR  2068;  OMB 
No.  7100-0125)  for  three  years  through 
De<.ember  31.  1997.  and  to  discontinue 
the  Notification  Required  Pursuani  to 
S<K;tion  211. 23h  of  Regulation  K  on 
Acquisitions  by  Foreign  Banking 
Organizations  (FR  4002;  OMB  .No.  7100- 
0110).  The  FR  Y-7  and  FR  20h8  reports 
currently  an;  scheduled  to  expire  on 
May  31. 1995.  The  Federal  Reser\e 
proposes  that  the  revisions  be  effective 
for  reports  covering  the  period  (Tiding 
December  31. 1994.  The  deadl.nt  ior 
filings  as  of  this  date  would  lie  April  30, 
1995.  The  Federal  Reser\e  also  proposes 
to  collect  information  currently  in 
Section  II  of  the  existing  FR  Y-7  and  the 
FR  4002  in  a  new  FR  Y-7  A.  which  will 
provide  for  more  efficient  colledion  of 
structure  information. 

These  reports  refiect  annual  reporting 
requirements  for  fortMgn  fianking 
organizations  that  engage  in  banking  in 
the  United  States  either  indirectly 
through  a  subsidiary  bank.  Edge 
corporation,  agreement  corporation,  or 
commercial  lending  company,  or 
directly  through  a  branch  or  agency.  Tlie 
information  contained  in  these  reports 
i>.  used  by  the  Federal  Resene  System 
to  assess  the  foreign  banking 
organization's  ability  to  be  a  continuing 
source  of  strtmgth  to  its  U.S.  banking 
operations  and  to  determine  complianc-e 
V.  ith  U'.S.  laws  and  regulations. 
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The  Ann  lal  Report  of  Foreign 
Banking  Or  janizations  (FR  Y-7)  and  the 
Foreign  Bai  ilting  Organization 
Confidentii  1  Report  of  Operations  (FR 
2068)  are  fi  ed  as  of  the  end  of  the 
reporter's  f  seal  year.  These  reports  are 
filed  by  all  foreign  banking 
organizations  that  engage  in  the 
business  ol  banking  in  the  United 
States.  The  FR  Y-7  t:olle{;ts  information 
on  the  strut  ;ture  of  their  activities  in  the 
United  Sta  es.  as  well  a.s  the  following 
financial  and  managerial  information: 
financial  statements  prepared  in 
accordanct  with  home  country 
accounting!  principles  and  practices; 
separate  fii  ancial  statements  for  U.S. 
nonbankin ;  sub.sidiaries;  an 
organizaticn  chart  reflecting 
investmeni  s  in  U.S.  companies  and 
foreign  coi  ipanies  that  do  business  in 
the  United  States;  di.sclosure  of  large 
shareholdt  rs  of  registered  shares  and 
disclosure  of  known  large  .shareholders 
of  bearer  s  lares;  a  list  of  officers  and 
directors;  i  iformation  to  determine 
continuinjj  eligibility  as  a  qualified 
foreign  bar  king  organization  under 
sections  2[  i)  and  4(c)(9)  of  the  Bank 
Holding  O  tmpany  Act;  and  information 
on  U.S.  ba  iking  and  nonbanking 
activities. 

A  foreig  i  banking  organization  is 
currently  t  xempt  from  filing  the  FR 
2068  if  it  r  leets  certain  criteria  related 
to  the  size  and  type  of  its  U.S.  banking 
operation* .  This  report  collects 
information  that  enables  the  Federal 
Reserve  S;  stem  to  carry  out  its 
responsibi  ities  by  assessing  the  impact 
of  the  wor  dwide  operations  of  a  foreign 
banking  o  ganization  on  its  U.S.  banking 
business. '  ^he  FR  2068  currently 
requires  d  sclosure  of  revenues  and 
expenses  ;  s  calculated  in  accordance 
with  local  accounting  practices;  it  also 
requests  a  i  explanation  or  general 
description  of  the  accounting  practices 
used  in  th?  recognition  and  the  timing 
of  revenu<  and  expense  items.  The 
report  req  jests  disclosure  of  loan  loss 
experienc  ;.  asset  quality,  gains  and 
losses  on   ecurities,  and  hidden  reserves 
not  discio  ;ed  in  the  FR  Y-7.  The  report 
provides  lexibility  to  enable  a  foreign 
banking  organization  to  submit 
requested  information  in  a  manner  that 
will  not  impose  any  undue  burden. 

The  FR  2068  also  collects  financial 
data  on  mm-U.S.  subsidiaries.  The 
report  rec  aires  financial  statements  on 
all  majori  y-owned,  unconsolidated, 
material  f  jreign  subsidiaries.  The  report 
requires  t  lat  foreign  banking 
o  ganizat  ons  with  investments  of 
between  !  5  and  50  percent  in  material 
foreign  c(  mpanies  provide  financial 
data  deta  ling  the  total  assets,  total 


stockholders'  equity,  and  net  income  of 
such  companies. 

Finally,  the  FR  2068  requires  that 
reporters  provide  an  organization  chart 
that  details  all  foreign  companies  that 
the  foreign  banking  organization 
directlv  or  indirectly  owns,  controls,  or 
holds  with  power  to  vote  2.")  percent  or 
more  of  any  class  of  voting  stock.  This 
requirement  differs  from  the 
organization  chart  required  by  the  FR 
Y-7  in  that  the  FR  Y-7  is  limited  to  all 
related  U.S.  companies  and  foreign 
companies  that  engage  in  business  in 
the  United  States.  In  the  in.struc:tions  for 
both  reports,  foreign  banking 
organizations  are  advised  that  they  must 
request  alternative  reporting  criteria 
when  the  specific  reporting 
requirements  would  result  in  undue 
burden  or  expense  or  w  hen  the 
information  is  otherwise  unavailable  in 
the  requested  format. 

Proposed  Revisions 

The  Federal  Reserve  proposes  the 
following  revisions  to  the  FR  Y-7 
report. 

(1)  Move  information  collected  in 
Section  11  of  the  current  FR  Y-7, 
Activities  Conducted  in  the  United 
States,  to  a  new  report:  the  FR  Y-7A, 
Structure  Report  on  U.S.  Banking  and 
Nonbanking  Activities,  containing  two 
report  items:  U.S.  Banking  Activities 
and  U.S.  Nonbanking  Activities. 
Existing  reporters  would  complete  the 
FR  Y-7A  as  of  December  3\.  1004:  new 
FR  Y-7  filers  would  complete  the  FR  Y- 
7A  at  the  time  of  their  first  filing. 
Subsequent  changes  would  be  reported 
within  30  davs  of  the  change. 

As  a  result',  the  FR  4002.  Notification 
Pursuant  to  Section  211.23(h)  of 
Regulation  K  on  Acquisitions  by  Foreign 
Banking  Organizations  (OMB  No.  7100- 
0100).  will  no  longer  be  needed. 

(2)  Add  a  new  schedule  to  the  FR  Y- 
7  report  item  1,  Financial  Statements, 
that  breaks  out  the  details  of  a  foreign 
banking  organization's  risk-based 
capital  compulations.  Foreign  banking 
organizations  would  have  the  option  of 
providing  this  information  in  the  FR 
2068.  F"or  banks  from  countries  that  do 
not  follow  a  risk-based  capital  format, 
information  on  their  capital 
computations,  as  required  by  the  home 
country  banking  supervisor(s),  would  be 
reouired. 

[3]  Include  w  ith  report  item  1  copies 
of  the  foreign  banking  organizations' 
most  recent  20-F  filing  with  the  SEC,  if 
applicable. 

(4)  Replace  the  existing  free  form 
financial  statements  for  U.S.  nonbank 
subsidiaries  with  specific  schedules  to 
gather  core  financial  information  that 
will  be  pro<;essed  electronically.  The 


proposed  reporting  format  will  include 
a  principal  .schedule  consisting  of  thirty- 
one  balance  sheet  and  income  statement 
items  (such  as  loans,  securities,  assets, 
capital,  and  income)  and  four 
supporting  schedules.  U.S.  nonbanking 
subsidiaries  with  total  assets  of  more 
than  51  billion  would  complete  the 
principal  and  supporting  schedules; 
U.S.  nonbanking  subsidiaries  with  total 
ns.sets  between  S150  million  and  Si 
billion  would  complete  only  the 
prin(,ipal  schedule;  and  U.S.nonbankiiig 
subsidiaries  with  total  assets  of  less  than 
Sl.SO  million  would  respond  to  only 
four  core  items:  total  assets,  equity 
capital,  net  income,  and  total  otf- 
halance-sht«t  items. 

(;'))  Eliminate  report  item  TtB  which 
currently  requires  foreign  banking 
organizations  to  report  the  ownership  ol 
shares  by  directors  and  officers  of  the 
foreign  banking  organization  in  that 
organization  and  each  related  company. 

(6)  Expand  the  organization  chart  to 
identify  U.S.  companies  that  are  owned 
by  individuals  who  own  25  percent  or 
more  of  the  foreign  banking 
organization. 

(7)  Add  several  questions  that  require 
a  yes  or  no  response  to  assist  the 
respondents  in  providing  a  complete 
report.  These  include  questions  relating 
to  certification  and  consolidation  of 
financial  statements,  home  country 
requirements  regarding  the  Basle  Capital 
Accord  and  changes,  if  any.  in 
accounting  policies,  and  ownership  of 
nonbank  subsidiaries  since  the  mo.st     . 
recent  filing  of  the  FR  Y-7. 

(H)  Add  a  glossary  as  part  of  the  FR 
Y-7  and  FR  2068  instructions,  and 
require  that  the  general  di.s'cussion 
provided  by  respondents  of  the 
accounting  principles  used  in  the 
preparation  of  the  initial  submission  of 
the  FR  Y-7  be  updated  by  all 
respondents  every  five  years,  beginning 
with  the  1995  fiscal  year  filing. 

The  Federal  Reserve  proposes  the 
following  revisions  to  the  FR  2068 
report. 

(1)  Eliminate  the  filing  exemption  for 
those  foreign  banking  organizations 
with  small  U.S.  operations.  The 
exemption  was  made  several  years  ago 
under  the  premise  that  "small" 
organizations,  because  of  their  sizt;, 
would  not  pose  a  threat  to  the  financial 
system.  The  Federal  Reserve  no  longer 
supports  this  premise. 

(2)  Eliminate  the  "Earnings"  item  on 
the  current  page  5. 

(3)  Collect  information  on  past  due 
loans  in  a  more  comprehensive  and 
consistent  format. 

(4)  As  with  the  FR  Y-7,  expand  he 
organization  chart  to  include  non-U.S. 
companies  that  are  owned  by 
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individuals  who  own  25  percent  or 
more  of  the  foreign  banking 
organization. 

{.■>)  Change  the  official  place  of  filfng 
trom  the  Board  to  the  appropriate 
Fedt'ral  Reserve  Bank  in  a  manner 
consistent  with  all  other  regulatorv 
filings.  This  will  promote. more  timelv 
analysis  of  finaricial  iiiformntitm  hv  the 
Federal  Reserve  System. 

Legal  Status 

The  Legal  Division  of  the  Board  of 
(iovernors  of  the  Federal  Reserve 
System  has  determined  that  12  U.S.C. 
?}t(  1844(c).  3106,  and  31(m(,'.)  authorize 
the  Federal  Restive  to  require  eacli 
report. 

Upon  reque.st  from  a  respondent, 
certain  information  in  the  FR  Y-7  and 
IR  Y-7,\  may  l)e  given  confidential 
treatment  pursuant  to  the  Freedom  of 
Infonnalion  Art  (5  U.S.C.  i;s  .".52fb)  (4) 
;'nd  (6)). 

All  information  provided  in  the  FR 
2068  report  is  confidential.  The  Legal 
Divi.sion,  in  consultation  with  the 
Department  of  Justice,  has  determined 
that  the  data  are  exempt  from  disi:losure 
fiursuant  to  seciiun  (b)(H)  of  the 
Freedom  of  Information  Act  (5  U.S.C. 
^552(t))(8)).  Section  (b)(8)  provides 
exemption  for  information  "contai.'ied 
in  or  related  to  examinalions,  operating 
or  condition  rejiorts  prepared  by.  or  on 
liehalf  jf,  or  for  the  u.se  of  an  agency 
responsible  for  the  regulation  or 
supervision  of  financial  institution.s." 

Bo.ini  of  C'jovernors  of  the  Fed<:rai  Keservi; 
.Sy-itcm.  Decfimljpr  .'tO.  1994 
William  W.  Wiles. 
Sfcrftnry  of  the  Board. 
|FR  Dor.  9S-2b.\i  Filfrd  1-4-95;  R:45  anil 
BILLING  CODE  6210-01-.P 


AMBAfJC  Corp.,  et  al.;  Fornnations  ol; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  tliis  notice 
have  applied  for  the  Boards  approval 
under  section  3  of  the  Bank  Holding 
Comjjany  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFK  225.14)  to  become  a  bank  holding 
(  ompany  or  to  acquire  a  bank  or  bank 
h.olding  company.  The  factors  that  are 
considered  in  acting  on  the  appii<:ations 
are  set  forth  in  set;tion  3(c)  of  the  .•\t:t 
(12  U.S.C.  1842(r)). 

Ilach  application  is  available  for 
immediate  inspection  at  the  Federal 
K(>serve  Bank  indicated.  Once  the 
iij)plication  has  been  accepted  for 
pr(K:essing,  it  will  also  be  available  for 
infection  at  the  offit:es  of  the  Board  of 
Covernors.  Interested  persons  may 
<'xpress  their  views  in  writing  to  the 


Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  heariiig 
must  include  a  statement  of  why  a 
written  pre.seiitation  would  not  suffice 
ill  lieu  of  a  hearing,  identifying 
s()<(  ificaily  any  questions  of  fact  tltat 
are  in  dispuie  and  sunimarizin;;  the 
evid(!ii(:e  that  would  be  pre.sented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
reji.irding  each  of  these  applir.ntions 
niiist  be  received  not  later  than  I;uiuar\ 
27.  IMTi. 

A.  Federal  Reserve  Bank  of  St.  I^uis 
(K.Kulall  C.  Sumner,  Vice  Presi.toi.ti  411 
Locust  Stre*;],  St.  Louis.  Missouri  63166: 

/.  AMU.WC  (Ai'fi..  \'incennes, 
Indiana:  to  acquire  100  percent  of  the 
vo!ijig  shares  of  First  Robinson  Bancorp. 
Robinson.  Illiiiois.  and  therebv 
inflirw.t!v  actjuire  First  National  Bank  in 
Rotiinson.  Roiunson,  Illinois. 

-'.  First  Trniifssee  National 
Corporation.  Memphis.  Tcnnes.see:  to 
acquire  100  percent  of  t!ie  voting  shares 
of  reo[)!es  Commercial  Services 
Corporation,  Seiiatobia.  Miss.issipp'..  and 
thereby  indirectly  acquire  Peoples  Bank, 
Si'r;a'()!)ia.  Mis.sissippi. 

B.  Federal  Reserve  Bank  nfkansas 
Cily  (lohn  E.  Yorke.  Senior  Vi(  e 
President)  925  Crand  Avenue.  Kon.sas 
Ciiy.  Mis-souri  6419!'.: 

1.  Fust  Cfntraliii  Banrsiiorfs.  Inc.. 
Centralio.  Kansas:  to  acquire  16.5 
I»erceir.  of  the  voting  shares  of  Onaga 
Bancshares.  Inc.,  Onaga.  Kansas,  and 
thereby  indirectly  acquire  First  National 
Bank  of  Onaga.  Onaga.  Kansos 

2.  Morrill  {Jnnrshnrcs,  Inc.,  Sat«;!ha. 
Kansas;  to  a(,quire  46.5  percent  of  the 
voting  shares  of  Onaga  Bancshares.  Inc.. 
Onaga,  Kan.siis,  and  thereby  indirectly 
acquire  First  National  Bank  of  Onaga, 
Onaga,  Kansas. 

C  Federal  Reserve  Bank  of  Dallas 
(C*iiie  D.  Short.  Vice  President)  2200 
Nortli  Pearl  .Street,  Dallas,  Texas  75201- 
2272: 

/.  Pi-nplcs  Bancorp  of  Delawan'.  Inc.. 
Dover.  Delaware;  to  become  a  bank 
holding  company  by  acquirint;  100 
j)ercent  of  the  voting  shares  of  Piano 
Bank  .St  Tru.st.  Piano,  Texas. 

2.  Pt'opit-s  Bancorp.  Inc..  Piano, 
Texas:  to  become  a  bank  holding 
company  liy  acquiring  100  percent  of 
the  voting  shares  of  Peoples  Banc  orp  of 
Delaware,  Inc..  Dover,  Delaware,  and 
thereby  indirectly  acquire  Piano  Bank  iv 
Trust,  Piano,  Te.xas. 

BoHni  of  Governors  (»f  the  Fcdera"  KfstT\o 
.Svsti'n-..  Dpcnmber  29.  19<>4. 
(rnnifcr  {.  lohnson, 
Drputy  Sfcrftary-  ofthf  Hoard. 
IF-K  Doc:.  ')r)-20:(  Filtnl  1-4-95;  8.45  unij 
BJLL'NG  CODE  621ft-4t-F 


Bank  of  Ireland;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition 
of  Nonbanking  Company 

Fhe  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Hoard's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  f>f  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acx^uire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  i::.der 
§  22.5.23(a){2)  o.'  Regulation  Y  (12  CFR 
225.23(a)(2J)  for  tlie  Boa.'ds  appnval 
under  section  4(c)(8)  of  the  Ba'ik 
Holding  Company  Ac1  (12  U.S  C. 
1843((  j(K))  and  s'225.21(aj  ot  Regil.it ion 
Y  (12  CFR  225.2 ;(n))  to  at.quire  or 
control  voting  .secu.nties  or  assets  of  a 
company  engaged  in  a  nonbr.i>king 
activity  that  is  listed  in  ti  225.25  ol 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  ir.  sm.h 
an  activity,  l.lnless  otherwi>i(;  noted, 
these  activities  will  be  conducted 
throui;hoiit  the  United  States. 

The  application  is  available  for 
immedirite  inspection  at  the  Fedi  r.d 
Reserve  Bank  uidicated.  One  e  I  fie 
a[)plic.-it4un  has  been  a<.cepted  for 
processing,  it  will  also  he  available  for 
inspection  at  the  oilices  of  the  Board  ;,f 
Governors.  Interested  persons  niav 
express  their  views  in  writing  on  tli-.; 
tliiestion  whether  CDnsumniati<jn  of  the 
proposal  can  "reasonably  be  expected  to 
produt  e  benefits  to  the  public  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiencv.  tiiat 
outweigh  possible  adverse  efl'>f:ts.  such 
as  undue  concentration  of  resourf:es, 
d«(  reased  x?r  unfair  compt^tition, 
conflicts  of  interests,  or  unsound 
banking  practices.  "  Any  n'quest  for  a 
hearing  on  this  question  niu.st  l)e 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  spet;ifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  pres^'nled  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieveci  by 
ajiprovai  of  tiie  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Ckncrnors  not  later  than  January  18. 
1995. 

A.  Federal  Reserve  Bank  of  Boston 
(Kol»en  M.  Brady,  Vic :e  Pre«;ident)  600 
Atlantic  Avenue.  Boston,  MassatJiusetls 
02106: 

i.  Bonk  of  Uv.iand.  Dublin,  Ireland; 
Bank  of  Ireland,  First  Holdings,  Inc. 
Manchester,  .New  Hampshire;  and  First 
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conflicts  of  interest,  or  unsound  banking 
practices."  Any  request  for  a  hearing  on 
this  question  must  be  accompanied  by 
a  statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indic;ated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  18.  1995. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta.  Georgia 
30303: 

J.  Port  St.  Lucie  Xational  Bank 
Holding  Corp.,  Port  St.  Lucie.  Florida;  to 
engage  de  novo  through  its  subsidiary 
Spirit  Mortgage  Company.  Port  St. 
Lucie.  Florida,  in  making,  acquiring,  or 
servicing  mortgage  loans,  pursuant  to  § 
225.25(b)(l)(iii)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
R0690: 

J.  Banner  Bancorp.  Ltd..  Birnamwood. 
Wisconsin;  to  engagi'  de  novo  through 
its  subsidiary  Eitzen  Independents,  Inc.. 
Eitzen.  Minnesota,  in  insurance  agency 
activities,  pursuant  to  § 
225.25(b)(8)(iii)(A)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  Eitzen.  Minnesota. 

2.  ISB  Financial  Corp..  Iowa  City. 
Iowa;  to  engage  de  novo  through  its 
subsidiary  Paymaster.  Inc.,  Solon,  Iowa, 
through  a  joint  venture  with  Thomas  L. 
Goedken,  in  providing  payroll  services 
to  small  business  entities,  pursuant  to  § 
225.25(b)(7)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Fotleral  Rosor\o 
Svsk™.  December  29.  1904. 
lennifer  J.  lohnson. 
Deputy  Secretary  nfthe  Board. 
jFK  Doc.  95-205  Filed  1-4-95;  8;45  am) 
BILLING  CODE  6210-01-f 


Persons  Banking  Company,  Inc.; 
Formation  of,  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Companv 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  ReguJation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 


are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  ihat  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  January 
30.  1995. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta.  Georgia 
30303: 

I.  Persons  Banking  Company.  Inc.. 
Lithonia,  Georgia;  to  acquire  100 
percent  of  the  voting  shares  of  Spivey 
Bank  Shares,  Inc.,  Swainsboro,  Georgia, 
and  thereby  indirectly  acquire  Spivey 
State  Bank,  Swainsboro,  Georgia. 

Board  of  Covernors  of  Ihe;  Federal  Ke.-icrvr 
.Systt^m.  De(  ember  30.  1994. 
Jennifer ).  Johnson, 
Drputv  Secretary  of  the  Board. 
IFK  Doc.  95-270  Filed  1-4-9.5;  8;4 5  ami 
BILLING  CODE  6210-01-F 


FEDERAL  TRADE  COMMISSION 
[File  No.  951  0001] 

IVAX  Corporation;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  permit, 
among  other  things,  IVAX,  a  Florida 
corporation,  to  acquire  Zenith 
Laboratories,  except  for  Zenith's  rights 
to  market  or  sell  extended  release 
generic  verapamil  under  Zenith's 
exclusive  distribution  agreement  with 
G.D.  Searle  &  Co.  The  consent 
agreement  also  would  require  IVAX.  lor 
ten  years,  to  obtain  Commission 
approval  before  acquiring  any  stock  in 
anv  entity  that  manufactures,  or  is  an 


exclusive  distributor  for  another 
manufacturer  of,  extended  release 
generic  verapamil  in  the  United  States. 
DATES:  Comments  must  be  received  on 
or  before  March  6,  1995. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave..  NW.,  " 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ann  Malester.  FTC/S-2224. 
Washington.  DC  20580.  (202)  326-2682. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,'l5  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comm.ent  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR4.9(b)(6)(ii)). 

In  the  Matter  of:  IVAX  C;orporati(.:i.  a 
I  iirporation. 
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IFiie  No.  951-O001I 

Agreement  Containing  Consent  Order 

The  Federal  Trade  Commission 
("Commi.ssion").  having  initiated  an 
inve.stigation  of  the  proposed 
acquisition  by  IVAX  Corporation 
C'lVAX  ")  of  all  of  the  voting  securities 
of  Zenith  Laboratories.  Inc.  ("Zenith"), 
and  it  now  appearing  that  IVAX. 
hereinafter  sometimes  referred  to  as 
"propo.sed  respondent."  is  willing  to 
enter  into  an  agreement  containing  an 
order  to  cease  and  desist  from  making 
certain  acquisitions,  and  providing  for 
other  relief: 

//  is  hereby  agreed  bv  and  between 
IV.^X,  by  its  duly  authorized  officer  and 
its  attorney,  and  counsel  for  the 
Commi-ssion  that: 

1.  Proposed  respondent  IVAX  is  a 
corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
tlie  laws  of  Florida,  with  its  offices  and 
principal  place  of  business  located  at 
HHOO  Northwest  36th  Street.  Miami". 
Florida  33178-2404. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

3.  Proposed  respondent  waives: 

a.  any  further  procedural  .steps: 

b.  the  requirements  that  the 
Commission's  decision  contain  a 


statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  all  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceedings  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  a(x;epted  by  the 
Commission  it.  together'with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  "a  period 
of  si.xty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint,  or  that  the 
facts  as  alleged  in  the  draft  complaint, 
other  than  jurisdictional  facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  sub.stance 
with  the  draft  of  complaint  and  its 
decision  containing  the  following  order 
in  dispo.sition  of  the  proceeding,  and  (2) 
make  information  public  with  respect 
thereto.  When  .so  entered,  the  order 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  United 
States  Postal  Service  of  the  complaint 
and  decision  containing  the  agreed-to 
order  to  proposed  respondent's  address 
as  stated  in  this  agreement  shall 
con.stitufe  ser\ice.  Proposed  respondent 
waives  any  right  it  may  have  to  anv 
other  manner  of  service.  The  complaint 
may  be  used  in  con.struing  the  terms  of 
the  order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the  order 
or  the  agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 


7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  Proposed 
respondent  understands  that  once  the 
order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  it  has  fully 
complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amoimt  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 


I 

//  is  ordered  Thai,  as  used  in  this 
order,  the  following  definitions  shall 
apply; 

A.  "Respondent"  or  "IVAX"  means 
IVAX  Corporation,  its  subsidiaries, 
divisions,  and  groups  and  affiliates 
controlled  by  IVAX  Corporation,  their 
directors,  officers,  employees,  agents, 
and  representatives,  and  their 
succes.sors  and  assigns. 

B.  "Zenith  "  means  Zenith 
Laboratories.  Inc..  its  .subsidiaries, 
divisions,  and  groups  and  affiliates 
controlled  by  Zenith,  their  directors, 
officers,  employees,  agents,  and 
representatives,  and  their  successors 
and  assigns. 

C.  "Commission  "  means  the  Federal 
Trade  Commission. 

D.  "Acquisition"  means  the 
acquisition  of  all  voting  .securities  of 
Zenith  by  IVAX. 

E.  FDA  "  mnans  the  United  States 
Food  &  Drug  Administration. 

F.  "Isopfin  SR"  means  the  sustained- 
relea.se  form  of  Verapamil  hydrochloride 
for  which  Knoll  Pharmaceutical 
Company  holds  an  approved  New  Drug 
Application. 

G.  "Verapamil  HCl"  means  anv 
pharmaceutical  drug  receiving  the 
therapj'utic  equivalence  evaluation  code 
"AB"  by  the  FDA,  which  designates 
such  product  as  being  therapeutically 
equivalent  to  Isoptin  SR. 

H.  "Searle  Distribution  Agreement" 
means  the  agreement,  dated  March  7, 
1994,  between  G.D.  Searle  &  Co. 
("Searle  ")  and  Zenith,  pursuant  to 
which  Zenith  is  appointed  the  exclusive 
distributor  of  Verapamil  HCl  for  Searle. 

II 

It  is  further  ordered  That  respondent 
shall  not  acquire,  or  otherwise  obtain, 
any  rights  to  market  or  sell  Verapamil 
HCl  pursuant  to  the  Searle  Distribution 
•Agreement.      /, 

III 

//  is  further  ordered  That,  for  a  period 
often  (10)  years  from  the  date  this  order 
becomes  final,  respondent  shall  not. 
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VI 

It  is  further  ordered  That,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  order,  subject  to 
any  legally  recognized  privilege  and 
upon  written  request  with  reasonable 
notice,  respondent  shall  permit  any 
duly  authorized  representatives  of  tlie 
Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
respondent  relating  to  any  matters 
contained  in  this  order;  and 

B.  Upon  five  (5)  days'  notice  to 
respondent  and  without  restraint  or 
interference  from  it,  to  interview 
officers,  directors,  or  employees  of 
respondent,  who  may  have  counsel 
present  n?garding  such  matters. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  accepted,  subject  to 
final  approval,  an  agreemerrt  containing 
a  proposed  Consent  Order  from  [VAX 
Corporation  ("IVAX").  which  prohibits 
IV AX  from  acquiring  any  rights  to 
market  or  sell  generic  verapamil 
hydrochloride  in  the  extended  relea.se 
form  ("generic  verapamil")  pursuant  to 
Zenith  Laboratories'  ex(;lusive 
distribution  agreement  with  CD.  Searle 
.Sc  Co.  ("Searle"). 

The  proposed  Q)nsent  Order  has  been 
placed  on  the  public  re«;ord  for  sixty 
(fiO)  days  for  reception  of  comments  by 
interested  [jersons.  Comments  re<;eived 
during  this  period  will  beconwf  part  of 
the  public  record.  After  sixty  (fiO)  days, 
the  Commission  will  a^ain  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  .ngreement  or  make 
final  the  agreement's  proposed  Order. 

On  August  26,  1994,  IVAX  and  Zenith 
Laboratories.  Inc.,  ("Zenith")  entered 
into  an  agreement  whereby  IVAX  agreed 
to  acquire  all  of  the  voting  se<:urities  of 
Zenith  in  a  share  cxciiaiige  valued  at 
$593  million.  The  proposi?d  complaint 
alleges  that  the  proposetl  a<  quisitinn,  if 
consummated,  would  con.stitute  a 
violation  of  Se«;tiDn  7  of  the  Clayton 
Act.  as  amended,  l."?  II.S.C.  S  18.  and 
Se<;tion  h  of  the  hTC  Act.  as  amended, 
1.5  U.S.C.  §45.  in  the  market  for  the  sale 
of  generic  verapamil  in  the  United 
States.  IVAX  is  the  only  f:ompany  with 
an  approved  Abbreviated  New  Drug 
Applii;afion  ( "ANDA ')  to  manufacture 
and  sell  generic  verapamil  in  the  United 
States,  and  Zenith  has  exclusive  rights 
to  market  and  .sell  generic  verapamil  for 


Searle.  a  company  that  manufactures  a 
branded  equivalent  of  the  generic  drug. 
The  proposed  Consent  Order  wo<dd 
remedy  the  alleged  violation  by 
prohibiting  IVAX  from  acquiring 
Zenith's  rights  to  market  or  sell  generic 
verapamil  pursuant  to  the  exclusive 
distribution  agreement  between  2^ftith 
and  Searle.  \i\  an  effort  to  address 
antitnist  concerns,  Zenith  and  Searle 
liad  terminated  the  exclusive 
distriTiution  agreement  on  November  2A, 
1994,  and  agreement  that  Zenith  would 
transfer  its  generic  verapamil  customers 
to  Searle  or  Searle's  designee,  which 
would  continue  to  sell  generic 
verapamil  As  a  resuh,  two  independent 
competitors  will  remain  in  the  market 
following  the  proposed  acquisition.  The 
proposed  Consent  Order  ensures  that 
IVAX  will  not  be  able  to  renegotiate  an 
ex4:lusive  arrangement  with  Searle  after 
it  acquires  Zenith. 

Under  the  provisions  of  the  Consent 
Order,  IVAX  is  also  required  to  provide 
to  the  Commission  a  report  of  its 
compliance  with  the  provisions  of  the 
Order  one  (1)  year  from  the  date  the 
Order  becomes  final,  and  annually 
thereafter  for  nine  (9)  years. 

The  proposed  Order  will  prohibit 
IVAX.  for  a  period  often  (10)  years, 
from  acquiring,  without  Federal  Trade 
Coinmi.ssion  approval,  any  stock  iaany 
(  ont.ern  engaged  in  the  manufacture  of 
generic  verapamil  or  in  any  concern  that 
is  an  ex«:lusive  distributor  in  the  UnitetJ 
Status  for  another  manufacturer  of 
generic  verapamil,  or  any  assets  used  riv 
the  manufacture  of  generic  verapamil  in 
the  United  States,  unless  they  are 
acquired  in  the  ordinary  course  of 
business.  In  addition,  the  Propcsed 
Order  requires  IVAX  to  seek  prior 
Commi.ssion  approval  before  enleririg 
into  any  exclusive  agreement  to 
distribute  another  manufa(.turcr's 
generic  verapamil.  The  Consent  Order 
also  requires  IVAX  to  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  any  change  in  the  structure  of 
IV,\X  resulting  in  the  emergence  of  a 
successor. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agn^ement  and  propo.sed  Order  or  to 
modify  in  any  way  their  terms. 
Benjamin  I.  Berman. 
At.tiD^Sfcn^tary. 
IFR  D«h:.  9.'i-250  Filed  1-4-95;  8:4.5  anil 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 

Families 

Agency  Information  Collection  Under 
0MB  Review 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  the  Administration  for 
Children  and  Families  (ACF)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  for  the 
continued  use  of  an  information 
collection  titled:  ACF-233-AT-RISK 
CHILD  CARE  PROGRAM  QUARTERLY 
REPORT  OF  EXPENDITURES  AND 
ESTIMATES. 

Addresses:  Copies  of  the  request  for 
approval  may  be  obtained  from  Robert 
A.  Sargis  of  the  Office  of  Information 
Systems  Management,  ACF,  by  calling 
(202) 690-7275. 

Consideration  will  be  given  to 
comrr^.ents  and  suggestions  received 
within  60  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  should  be  sent 
directly  to  the  following:  Wendy  Taylor, 
OMB  Desk  Officer  for  ACF,  OMB 
Reports  Management  Branch.  New 
Executive  Office  Building.  Room  10235. 
725  17th  Street,  N.W.,  Washington.  D.C. 
20503.(202)395-7316. 

Information  on  Document 

Title:  ACF-233-At-Risk  Child  Care 
Program  Quarterly  Report  of 
Expenditures  and  Estimates 

OMB  No.: 

Description:  The  At-Risk  Program 
provides  child  care  to  families  who 
are  not  receiving  AFDC,  need  child 
care  to  work  and  would  otherwise  be 
at  risk  of  becoming  eligible  for  AFDC. 
The  information  required  on  this  form 
will  allow  the  Federal  Government  to 
compute  the  quarterly  grant  awards 
for  the  program  and  to  compute  funds 
required  to  operate  the  program  for 
the  upcoming  quarter. 

Annual  Number  of  Respondents:  54 
sites 

Number  of  responses  per  respondent:  4 
Total  annval  responses:  216  sites 
Hours  per  response:  2 
Total  Burden  Hours:  432 
Dated:  December  23, 1994 
Larry  Guerrero, 

Deputy  Director.  Office  of  Information 
S)-stems  Management. 

IFR  Doc.  95-181  Filed  1^-95;  8:45  am) 
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Runaway  and  Homeless  Youth 
Program  Proposed  Priorities  for  Fiscal 
Year  1995 

AGENCY:  Administration  for  Children 
and  Families  (ACF).  Department  of 
Health  and  Human  Services  (HHS). 
ACTION:  Notice  of  Proposed  Fiscal  Year 
1995  Runaway  and  Homeless  Youth 
Program  Priorities  for  the 
Administration  for  Children  and 
Families. 


SUMMARY:  Section  384  of  the  Runaway 
and  Homeless  Youth  Act,  42  U.S.C. 
5732.  requires  the  Secretary  to  publish 
annually,  for  public  comment,  a 
proposed  plan  specifying  priorities  the 
Department  will  follow  in  awarding 
grants  and  contracts  under  the  Act.  The 
final  priorities  selected  will  take  into 
consideration  the  comments  and 
recommendations  received  from  the 
public  in  response  to  this  notice. 
The  public,  particularly  those 
knowledgeable  about  and  experienced 
in  providing  services  to  runaway  and 
homeless  youth,  are  urged  to  respond. 
The  actual  solicitations  for  grant 
applications  will  be  published  at  a  later 
date  in  the  Federal  Register. 
Solicitations  for  contracts  will  be 
published  in  the'^ommerce  Business 
Daily"  or  addressed  to  the  eight  Master 
Contractors  for  the  "Policy  and  Program 
Studies"  consortium  recently 
established  by  the  Administration  on 
Children,  Yoiith  and  Families  (ACYF). 
No  proposals,  concept  papers  or  other 
forms  of  application  should  be 
submitted  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  no  later  than  February 
21,1995. 

ADDRESSES:  Please  address  comments 
to:  Olivia  A.  Golden,  Commissioner, 
Adrninistration  on  Children,  Youth  and 
Families.  Attention:  Family  and  Youth 
Services  Bureau,  P.O.  Box  1182, 
Washington,  D.C.  20013. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Family  and  Youth  Services 
Bureau  (FYSB)  administers  three 
Federal  programs  dealing  with  runaway 
and  homeless  youth: 

•  The  Runaway  and  Homeless  Youth 
Basic  Center  Program  (BCP), 

•  The  Transitional  Living  Program  for 
Homeless  Youth  (TLP),  and 

•  The  Drug  Abuse  Prevention 
Program  for  Runaway  and  Homeless 
Youth  (DAPP). 

The  first  two  of  the  FYSB  programs 
listed  above— the  BCP  and  the  TLP— are 
authorized  under  the  Runaway  and 
Homeless  Youth  Act  (Title  III  of  the 


Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  as  amended) 
and  are  the  primary  subject  of  the 
priorities  proposed  in  this  notice. 

The  Act  specifically  authorizes  the 
Secretary  to  make  grants  to  entities  that 
establish  and  operate  local  runaway  and 
homeless  youth  centers  (Basic  Centers) 
to  address  the  immediate  needs  of  at- 
risk  youth.  Currently,  341  such  projects 
are  being  supported.  The  Act  also 
authorizes  activities  that  support  the 
local  centers,  and  that  gather  knowledge 
about  the  conditions  of  runaway  and 
homeless  youth  and  their  families. 

The  Act  further  authorizes  the 
Secretary  to  make  grants  to  entities  that 
establish  and  operate  transitional  living 
projects  for  homeless  youth  to  enable 
the  youth  to  become  self-sufficient  and 
to  avoid  long-term  dependency  on 
social  services.  Currently.  74  such 
projects  are  being  supported. 

The  Act  also  authorizes  financial 
support  for: 

•  A  national  communications  system 
(a  toll-free  24-hQrur  runaway  hotline) 
which  serves  as  a  neutral  channel  of 
communication  between  at-risk  youth 
and  their  families  and  as  a  source  of 
referral  to  needed  services; 

•  Grants  to  statewide  and  regional 
non-profit  organizations  for  the 
provision  of  training  and  technical 
assistance  to  agencies  and  organizations 
eligible  to  establish  and  operate 
runaway  and  homeless  youth  centers; 
and 

•  Grants  to  conduct  research, 
demonstration,  evaluation,  and  service 
projects. 

Annual  Program  Priorities.  The 
Runaway  and  Homeless  Youth  Act 
instructs  the  Secretary  to  develop  for 
each  fiscal  year,  and  to  publish  annually 
in  the  Federal  Register  for  public 
comment,  a  proposed  plan  specifying 
the  subject  priorities  the  Department 
will  follow  in  making  grants  under  the 
Act  (Section  384.  |42  U.S.C.  5732]  (a)). 
The  Secretary  is  further  instructed  to 
take  into  consideration  the  comments 
received  in  developing  and  publishing 
the  subsequent  plan  specifying  the  final 
fiscal  year  priorities  (Section  384.  [42 
U.S.C.  5732]  (b)).  The  present  notice 
constitutes  the  Department's  proposed 
priorities  for  fiscal  year  1995. 

No  acknowledgement  will  be  made  of 
the  comments  received  in  response  to 
this  notice,  but  all  comments  received 
by  the  deadline  will  be  considered  in 
preparing  the  runaway  and  homeless 
youth  final  priorities.  Final  priorities 
will  be  published  in  the  Federal 
Register  prior  to  or  at  the  time  of 
solicitation  of  grant  proposals 
competing  for  fiscal  year  1995  funds.. 
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Priorities  Car  Fiscal  Year 


is  proposing 
changes  designed  for 
nt  delivery  of  services  and 
among  service  providers. 


A.  Prioritie  ?  for  Basic  Centers 
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Islands.  Guam,  American  Samoa,  Palau, 
and  the  Commonwealth  of  the  Northern 
Marianas. 

An  announcement  of  the  availabihty 
of  funds  for  the  Basic  Centers,  along 
with  the  instructions  and  forms  needed 
to  prepare  and  submit  applications,  will 
be  published  in  the  Federal  Register. 

B.  Priorities  for  Transitional  Living 
Grants 

Part  B,  Section  321  of  the  Runaway 
and  Homeless  Youth  Act,  as  amended, 
authorizes  grants  to  establish  and 
operate  transitional  living  projects  for 
homeless  youth.  This  program  is 
structured  to  help  older,  homeless  youth 
achieve  self-sufficiency  and  avoid  long- 
term  dependency  on  social  services. 
Transitional  living  projects  provide 
sheher,  skills  training,  and  support 
ser\'ices  to  homeless  youth  ages  16 
through  21  for  a  continuous  period  not 
exceeding  18  months. 

In  FY  1995.  approximately  $12.3 
million  will  be  available  for  TLP  direct 
service  grants.  Approximately  $6.0 
million  has  already  been  awarded  as 
new  start  FY  1995  funding  to  applicants 
that  were  successful  in  the  competition 
conducted  at  the  end  of  FY  1994  and  the 
remaining  $6.3  million  will  be  awarded 
as  continuation  fimding  to  TLP  grants 
awarded  in  FY  1994.  Further,  it  is 
projected  that  all  potential  FY  1996  TLP 
funds  will  be  awarded  in  the  form  of 
continuation  grants.  In  consequence,  it 
is  anticipated  that  no  applications  for 
new  start  Transitional  Living  Program 
grants  will  be  solicited  for  FY  1995  or 
FY  1996. 

C.  The  National  Communications 
System 

Part  C,  Section  331  of  the  Runaway 
and  Homeless  Youth  Act,  as  amended, 
mandates  support  for  a  National 
Communications  System  to  assist 
runaway  and  homeless  youth  in 
communicating  with  their  families  and 
with  service  providers.  In  FY  1994,  a 
five-year  grant  was  awarded  to  the 
National  Runaway  Switchboard,  Inc.,  in 
Chicago,  Illinois,  to  operate  the  system. 
It  is  anticipated  that  continuation 
funding  will  be  awarded  to  the  grantee 
in  FY  1995  and  FY  1996. 

D.  Support  Services  for  Runaway  and 
Homeless  Youth  Programs 

1.  Training  and  Technical  Assistance 

Part  D,  Section  342  of  the  Act 
authorizes  the  Department  to  make 
grants  to  statewide  and  regional 
nonprofit  organizations  to  provide 
training  and  technical  assistance 
(T&TA)  to  organizations  that  are  eligible 
to  receive  service  grants  under  the  Act. 


Eligible  organizations  include  the  Basic 
Centers  authorized  under  Part  A  of  the 
Act  (The  Runaway  and  Homeless  Youth 
Grant  Program)  and  the  service  grantees 
authorized  under  Part  B  of  the  Act  (The 
Transitional  Living  Grant  Program). 
Section  3511  of  the  Anti-Drug  Abuse 
Act  of  1988,  which  authorizes  the  Drug 
Abuse  Prevention  Program  for  Runaway 
and  Homeless  Youth  (DAPP),  also 
authorizes  support  for  T&TA  to  runaway 
and  homeless  youth  service  providers. 
The  purpose  of  this  T&TA  is  to 
strengthen  the  programs  and  to  enhance 
the  knowledge  and  skills  of  youth 
service  workers. 

In  FY  1994,  the  Family  and  Youth 
Services  Bureau  made  ten  Cooperative 
Agreement  Awards,  one  in  each  of  the 
ten  Federal  Regions,  to  provide  T&TA  to 
agencies  funded  under  the  three  Federal 
programs  for  runaway  and  homeless 
youth  (the  BCP,  the  TLP,  and  the 
DAPP).  Each  Cooperative  Agreement  is 
unique,  being  based  on  the 
characteristics  and  different  T&TA 
needs  in  the  respective  Regions.  Each 
has  a  five-year  project  period  that  will 
expire  in  FY  1999. 

It  is  anticipated  that  continuation 
funding  will  be  awarded  to  the  ten 
T&TA  grantees  in  FY  1995  and  FY  1996. 

2.  National  Clearinghouse  on  Runaway 
and  Homeless  Youth 

In  June  1992,  a  five-year  contract  was 
awarded  by  the  Department  to  establish 
and  operate  the  National  Clearinghouse 
on  Runaway  and  Homeless  Youth.  The 
purpose  of  the  Clearinghouse  is  to  ser\-e 
as  a  central  information  point  for 
professionals  and  agencies  involved  in 
the  development  and  implementation  of 
services  to  runaway  and  homeless 
youth.  To  this  end,  the  Clearinghouse: 

•  Collects,  evaluates  and  maintains 
reports,  materials  and  other  products 
regarding  service  provision  to  runaway 
and  homeless  youth; 

•  Develops  and  disseminates  reports 
and  bibliographies  useful  to  the  Held; 

•  Identifies  areas  in  which  new  or 
additional  reports,  materials  and 
products  are  needed;  and 

•  Carries  out  other  activities  designed 
to  provide  the  field  with  the  information 
needed  to  improve  services  to  runaway 
and  homeless  youth. 

•  It  is  anticipated  that  non- 
competitive continuation  funding  will 
be  awarded  to  sustain  the  Clearinghouse 
in  FY  1995  and  FY  1996. 

3.  Runaway  and  Homeless  Youth 
Management  Information  System 
(RHYMIS)  Implementation 

In  FY  1992,  a  three-year  contract  was 
awarded  to  implement  the  Runaway  and 
Homeless  Youth  Management 


Information  System  (RHYMIS)  across 
three  FYSB  programs:  the  BCP.  the  TLP. 
and  the  DAPP.  In  FY  1993,  using  an 
existing  computer-based,  information 
gathering  protocol,  the  contractor  began 
providing  training  and  technical 
assistance  to  these  grantees  in  the  use  of 
the  RHYMIS.  The  data  generated  by  the 
system  will  be  u,sed  to  produce  reports 
and  information  regarding  the  programs, 
including  information  for  the  required 
reports  to  Congress  on  each  of  the  three 
programs.  The  RHYMIS  is  also  designed 
t(j  serve  as  a  management  tool  for  FYSB 
iind  for  the  individual  programs. 

It  is  anticipated  that  optional 
continuation  funding  for  the  RHYMIS 
will  be  provided  in  FY  lfir95  and  FY 
1996. 

4.  .Monitoring  Support  for  FYSB 
{'.■■ograms 

In  FY  1992.  FYSB  began  developing  a 
i.omprehensive  monitoring  instrument 
•ukI  set  of  site  visit  protocols,  including 
n  pef.T-review  component  for  the  BCP. 
the  TLP.  and  the  DAPP.  Pilot 
implementation  of  the  instrument  and 
related  protocols  began  in  FY  1993.  Also 
in  FY  1993  a  ne\v  contract  to  provide 
logistical  support*  for  the  pt-er  review 
monitoring  process  was  awarded. 
iiH  hiding  nationwide  distribution  ol  the 
new  materials.  Use  of  the  new 
instrument  and  peer  review  process 
(lu.nng  the  fir.st  full  year  of  operation  has 
resulted  in  identification  of  a  number  of 
strengths  and  weaknesses  among 
individual  grantees.  These  findings  have 
been  used  by  the  Regional  T&TA 
providers  as  a  basis  for  their  activities. 

It  is  anticipated  that  continuation 
lunding  for  the  logistical  contractor  will 
he  provided  in  FY  1995  and  that  a  new 
i.ontract  for  the  effort  mav  be  solicited 
in  FY  1996. 

').  Research  and  Demonstration 

Initiatives 

Section  315  of  the  Act  authorizes  the 
Department  to  make  grants  to  States, 
localities,  and  private  entities  to  carry 
nut  research,  demonstration,  and  service 
[irojects  designed  to  increase  knowledge 
i.uncerning  and  to  improve  ser\ices  for 
runaway  and  homeless  youth.  These 
activities  are  important  in  order  to 
identify  emerging  issues  and  to  develop 
and  test  models  which  address  such 
issues. 

ii.  Services  for  Youth  in  Rural  Areas 

Because  of  geographic  distances, 
()opulation  density  and.  in  .some  ca.ses. 
cultural  differences,  it  is  difficult  to 
[)rovide  effective  services  to  runaway 
and  homeless  youth  in  rural  areas.  In 
many  such  areas,  scarcity  of  funds  and 
other  resources  precludes  funding  of 
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separate,  autonomous  Basic  Center 
programs.  The  need  exists  for 
innovative  and  effective  models  for  tfie 
provision  of  runaway  and  homeless 
youth  services  in  rural  areas,  includirig 
Indian  reser\ations.  The  new  models 
would  make  services  accessible  to  youth 
without  setting  up  inordinately 
expensive  service  agencies  in  low 
populated  areas.  In  FY  1993,  first-year 
funding  was  awarded  to  eight  grants  to 
develop  such  models.  Continuation 
funding  was  provided  in  FY  1994.  and 
it  is  anticipated  that  final  continuation 
funding  of  these  grants  will  Ik;  provided 
in  FY  1995. 

I).  Analysis,  Synthesis,  and 
Interpretation  of  New  Information 
Concerning  Runaway  and  Homele.ss 
Youth  Programs 

Over  the  past  few  years,  considerable 
new  knowledge  and  information  has 
been  developed  concerning  the  runaway 
aiid  homeless  youth  programs 
administered  by  FYSB.  and  concerning 
the  youth  and  families  served.  The  main 
sources  of  this  new  information  are  the 
Runaway  and  Homeless  Youth 
Management  Information  System 
(RHYMIS)  and  a  number  of  evaluation 
studies  underwav  or  recently 
completed.  The  RHYMIS  and  the 
evaluation  studies  contain  descriptions 
ofFYSBs  grantee  agencies,  along  with 
detailed  data  on  the  youth  and  families 
ser\'ed.  such  as  demographic  profiles, 
presenting  problems,  services  provided, 
and  service  outcomes.  There  is  need  for 
analysis,  synthesis,  and  interpretation  of 
this  new  information,  leading  to 
development  of  comprehensive  plans 
and  policies  for  the  Family  and  Youth 
Services  Bureau. 

A  contract  may  be  considered  in  FY 
1995  to  analyze,  synthesize,  and 
develop  the  program  and  policy 
implications  of  the  new  information 
now  becoming  available.  The  studv 
would  be  developed  within  a  conte.xt  of 
the  mo.st  significant,  current 
comprehensive  theories  of  youth 
development,  drawing  from  the  fields  of 
physical  and  mental  health,  biologv, 
psychology,  sociology,  education,  and 
preparation  for  careers  and  family  life. 
Proposals  to  conduct  the  .study  w"ould 
be  .solicited  from  the  eight  Master 
Contractors  for  the  "Policy  and  Program 
Studies"  consortium  recently 
established  by  the  Administration  on 
Children.  Youth  and  Families. 

c.  Con.solidated  Youth  Services 
Demonstration  Grants 

The  Family  and  Youth  Services 
Bureau  now  administers  three  programs 
targeting  runaway  and  homeless  youth: 
the  BCP.  the  TLP,  and  the  DAPP.Each 


program  was  establishel  independently 
by  the  Congress,  each  to  address  a 
specific  need  or  problem  related  to 
runaway  and  homeless  youth.  Funds  lor 
each  program  are  appropriated  annually 
by  the  Congress  and  are  awarded  to 
individual  grantees  across  the  country- 
following  submission  and  review  of 
separate  applications.  In  practice,  there 
is  considerable  overlap  among  the 
populations  and  problems  addressed  by 
the  separate  programs  as  well  as 
considerable  overiap  among  the  grantee- 
administrators  of  the  local  projects; 
some  grantees  administer  two  of  the 
three  programs  (BCP  and  DAPP.  for 
example)  and  a  few  administer  all  three 
programs. 

The  overlap  among  targeted  youth 
populations  and  youth  ser\'ices  grantees 
suggests  that  program  efficiency  and 
coordination  might  be  improved  bv 
consolidating  the  three  programs  into 
one,  setting  up  in  their  stead 
coniprehensive  youth  services  programs 
designed  to  address  the  broad  range  of 
needs  of  at-risk  runaway  and  homeless 
youth  populations.  An  obvious 
immediate  benefit  would  be  that 
applicants  wishing  to  provide  .services 
in  all  three  areas  would  have  to  submit 
only  one  application  instead  of  the  three 
now  required. 

To  this  end.  ACYF  may  consider 
hmding  in  FY  1995  four  to  six 
Consolidated  Youth  Ser\ices 
Demonstration  Grants."  each  for  a  four- 
year  project  period  and  each  at  a 
funding  level  of  S325.000  to  $400,000 
per  year.  Applicants  would  be  invited  to 
design  and,  if  successful  in  the 
competition,  to  implement  youth 
service  models  combining  features  of 
the  BCP.  the  D.\PP,  and  the  TLP. 
Successful  applicants  would,  in  fact,  be 
required  to  provide  in  their  respective 
geographic  areas  the  complete  array  of 
ser\  ices  mandated  for  the  three 
programs  and  to  coordinate  these 
services  through  a  single  administration. 
In  consequence,  it  would  be  appropriate 
to  fund  these  demonstration  grants  from 
the  regular  BCP,  D.^PP,  and  TLP 
appropriations  from  the  Congress. 
Further,  grantees  funded  from 
consolidated  BCP.  DAPP.  and  TLP 
appropriations  must  be  able  to  show 
that  the  funds  from  each  appropriation 
were  expended  to  ser\e  the  purposes  of 
that  appropriation.  Each  grantee  would 
document  the  advantages  and 
disadvantages  of  the  consolidated 
approach  and  would  participate  in  a 
comprehensive  evaluation  of  the 
projects. 
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d.  Demon^ration  Grants  for 
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that  from  two  to  four 
ion  grants  be  awarded  to 
mjodels  of  ser\'ice  provision  to 
Uy  disabled  runaway  and 
;  ^outh,  or  to  youth  at  risk  of 
,  50.  The  models  would  address 
c  oordination  of  services, 
)arriers  to  service  delivery, 
on  of  effective  training 
and  development  of  policies 
jies.  The  grants  would  be 
ntly  by  FYSB  and  the 
tion  on  Developmental 
(DD)atalevelofS150,000 
three-year  project  periods. 
1  (plicants  would  include 
potential  BCP,  DAPP,  and 
s.  Funded  grantees  would  be 
show  that  the  funds  from 
^.iation  were  expended  to 
purposes  of  that  appropriation. 

''or  a  Comprehensive  Youth 
Approach 

past  several  decades,  the 
g)vemment  has  established 
0  grams  designed  to  alleviate 
f  roblems  identified  among 
youth.  Examples  are  programs 
dropout  prevention,  juvenile 

prevention,  abuse  and 
_  /ention,  compensatory 
to  improve  the  performance  of 
and  non-English-speaking 
he  public  schools,  adolescent 
prevention,  youth  gang 
,  and  drug  abuse  prevention 
jth.  Among  these  many 
are  the  BCP,  the  DAPP.  and 


,y(iut 


en 


feature  of  all  these  programs 
phasis  on  undesirable 
with  a  number  of  negative 
consequences.  Youth  "problems"  are 
used  to  define  and  blame, 
nish.  the  youth.  Further,  the 
Df  a  youth  as  a  drug  abuser  or 
lent  may  lead  to  interventions 
to  take  into  account  the  full 
;auses  leading  to  the  abuse  or 
,  such  as  parental  neglect, 
ilure,  or  poverty.  Practicing 
jrkers  are  well  aware  that 
(roblem  ■  youth  are  rare,  and 

ions  from  many  different 
ves,  and  supports,  including 
from  many  different  sources, 
d  to  effectively  help  troubled 


qu( ncy 


intervent 


sjointed  services  that  often 
om  this  Federal  pattern  of 
:a\  funding  to  correct 
undesiri  ible  behavior  (funding  that 
targets  a  single  problem  behavior  of  the 
youth)  nay  be  avoided  if  interventions 


grow  out  of  a  "developmental" 
perspective.  A  developmental 
perspective  views  adolescence  and 
youth  as  the  passage  from  the  almost 
total  dependence  of  the  child  into  the 
independence  and  self-sufficiency  of  the 
young  adult.  The  various  changes, 
stages,  and  growth  spurts  of  the  passage 
may  be  considered  as  the  youth's 
natural,  healthy  responses  to  the 
challenges  and  opportunities  provided 
by  functional  families,  peers, 
neighborhoods,  schools  and  churches. 
The  tasks  of  youth  services  providers 
are  seen,  thus,  not  as  correcting  the 
"pathologies"  of  troubled  youth,  but 
rather  a?  providing  for  the  successive 
"needs"  of  maturing  individuals:  the 
psychological  need  to  develop  a  clear 
self-identity;  the  sociological  need  to 
resolve  disagreements  through  talking 
and  not  through  flight  or  fighting;  the 
economic  need  to  prepare  for  and  enter 
into  a  career;  and  the  familial  needs  for 
sharing,  for  trusting,  for  giving  love  and 
receiving  love,  for  commitment,  and  for 
all  that  establishing  a  family  entails. 
This  developmental  approach  will 
become  central  to  all  FYSB  activities 
and  programs  over  the  next  two  years. 

F.  Priorities  for  Administrative  Changes 

To  support  the  increased  emphasis  on 
youth  development,  a  number  of 
management  or  administrative  changes 
are  being  considered  for  implementation 
over  the  coming  years: 

•  Current  holders  of  BCP  and  TLP 
grants  may  be  invited  to  submit 
applications  for  Demonstration  Grants 
for  Developmentally  Disabled  Runaway 
and  Homeless  Youth,  or  for  DD  youth 
who  are  at  risk  of  running  away  or 
becoming  homeless.  Holders  of 
Consolidated  Youth  Services 
Demonstrations  Grants  may  also  be 
asked  to  incorporate  DD  services  into 
their  projects,  always  with  the  proviso 
that  grantees  be  able  to  show  that  funds 
from  the  DD  appropriation  were 
expended  to  serve  the  purposes  of  that 
appropriation. 

•  The  Regional  Offices  currently  play 
a  significant  role  in  the  assessment  of 
grant  applications.  We  are  considering 
an  expansion  of  this  role  that  will 
involve  allowing  Regional  Office  staff  to 
add  from  zero  (0)  to  ten  (10)  additional 
points  to  the  total  average  score  of  the 
application  based  on  (1)  the  experience, 
effectiveness,  quality,  and  potential  of 
the  applicant  agencies  and  .staffs  and  (2) 
the  geographic  distribution  of  the 
grantees  in  their  respective  States  and 
Regions.  Final  funding  decisions  will 
remain  the  responsibility  of  the 
Commissioner  of  the  Administration  on 
Children,  Youth  and  Families. 


•  The  Administration  on  Children 
and  Families  (ACF)  may  consider 
changing  the  deadline  for  receipt  of 
grant  applications  from  the  postal  date 
of  the  application  to  the  actual  receipt 
date  of  the  application  by  ACF. 
Applicants  should  carefully  examine 
upcoming  announcements  to  assure  that 
they  meet  deadlines  in  the  manner 
prescribed. 

•  Efforts  will  be  continued  to  avoid 
the  problems  of  gaps  in  financial 
support  between  the  expiration  of  one 
grant  and  the  beginning  of  a  new  grant 
for  current  grantees  that  are  successful 
in  competition. 

•  Procedures  may  be  established  to 
increase  grant  funding  levels  so  that  all 
grantees  will  receive  an  award  siiiTii;i(Mit 
to  support  the  required  youth  servii  us. 
Therefore,  we  suggest  that  all  applicants 
examine  carefully  the  program 
announcements  to  ensure  that  they 
request  sufficient  funds.  A  mininuim 
annual  BCP  award  of  $75,000  is 
proposed. 

(Catalogue  of  Fodoral  Domestic  Assistiinci-. 
Program  Number  93.623,  Runaway  and 
Homeless  Youth  Program,  and  Program 
Number  93.550.  Transitional  Living  Program 
for  Homeless  Youth.) 

Dated:  December  27, 1994. 
Olivia  A.  Golden, 

Commissioner,  Administration  on  Childrr.n. 
Youth  and  Families. 
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Public  Health  Service 

Office  of  the  Assistant  Secretary  for 
Health;  Privacy  Act  of  1974;  New 
System  of  Records 

AGENCY:  Public  Health  Service,  HHS. 
ACTION:  Notification  of  a  new  system  of 
records.  _^_^__ 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act,  the 
Public  Health  Service  (PHS)  is 
publishing  a  notice  of  a  new  system  ot 
records,  09-37-0024.  "Studies  of 
Preventive  Medicine.  Health  Promotion, 
and  Disease  Prevention.  HHS/OASH/ 
ODPHP."  records.  We  are  also 
proposing  routine  uses  for  this  new 
system. 

DATES:  PHS  invites  interested  parties  to 
submit  comments  on  the  proposed 
routine  use  on  or  before  [30  days  after 
publication).  PHS  has  sent  a  Report  of 
New  System  of  Records  to  the  Congress 
and  to  the  Office  of  Management  and 
Budget  (OMB)  on  December  28,  1994. 
The  system  of  records  will  be  effective 
40  days  after  the  date  of  publication 
unless  PHS  receives  comments  that 


v\ould  result  in  a  contrarj- 
determination. 

ADDRESSES:  Please  submit  comments  to: 
FHS  Privacy  Act  Officer,  Room  17-45, 
I'arklawn  Building,  ofiOO  Fishers  Lane, 
Kockvilie,  Maryland  20857,  Telephone: 
aoi-443-2055  (This  is  not  a  toll-free 
number). 

Comments  received  will  be  available 
tor  inspection  at  the  above  address  from 
ii:30  a.m.  to  4  p.m.  Monday  through 
Iriday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Hurdis  M.  Griffith,  Senior  Policy 
.Advi.sor,  Office  of  Disease  Prevention 
and  Health  Promotion,  2132  Switzer 
Building,  330  C  .Street,  SW,  Washington. 
DC  20201.  202-205-8060  (This  is  not  a 
foil-free  number). 
SUPPLEMENTARY  INFORMATION:  PHS 
propo.ses  to  establish  a  new  system  of 
n-cords:  09-37-0024,  "Studies  of 
i'reventive  Medicine,  He-iith  Promotion, 
and  Disea-se  Prevention.  HHS/O.^SH/ 
ODPHP."  This  system  of  records  will  be 
used  by  the  Office  of  Disease  Prevention 
.Hid  Health  Promotion  (ODPHP)  in  th'.; 
Oitice  of  the  Assistant  SecrHtnry  for 
Health  (OASH)  to  study  the  impact  of 
preventive  medicine  inturventions  and 
public  education  efforts  on  health 
service  delivery,  patient  behavior,  and 
health  outcome. 

The  system  will  contain  reco.-ds  of 
[)alir:nts  of  the  clinicians  participating 
in  these  studies,  as  well  as  normal 
volunteers,  relatives  of  the  patients,  and 
the  providers  of  services.  Examples  of 
the  information  collected  arc:  Patient  or 
provider  name,  study  identification 
number,  address,  relevant  teh'phone 
numbers.  Social  Security  Number 
(voluntary),  dale  of  birth,  weight,  height, 
sex.  race;  medical,  psyc;hological  and 
dental  information,  laboratory  and 
diag.ostic  testing  results;  registries; 
social,  economic  and  demographic  data; 
health  services  utilization; 
imtminilation  status;  insurance  and 
hospital  cost  data,  employers; 
characteristics  and  activities  of  health 
care  providers. 

The  records  in  this  system  will  be 
maintained  in  a  secure  manner 
commensurate  with  their  content  and 
use.  The  System  Manager  will  control 
n<:cess  to  the  data.  Access  to  identifiers 
and  to  link  files  is  .strictly  limited  to  the 
authorized  personnel  whose  duties 
require  such  access.  Procedures  for 
determining  authorized  access  to 
identified  data  are  established  as 
appropriate  for  each  location.  Personnel, 
including  contractor  personnel,  who 
may  be  so  authorized  include  those 
directly  involved  in  data  collection  and 
in  the  design  of  research  studies,  e.g., 
interviewers  and  interviewer 


supervisors;  project  managers;  and 
statisticians  involved  in  designing 
sampling  plans.  Other  one-time  and 
special  access  by  other  employees  is- 
granted  on  a  need-to-know  basis  as 
specifically  authorized  by  the  System 
Manager.  Researchers  authorized  to 
conduct  research  will  typically  access 
the  system  through  the  use  of  encrypted 
identifiers  sufficient  to  link  individuals 
with  re<;ords  in  .such  a  manner  that  does 
not  compromise  confidentiality  of  the 
individual.  The  collection  and 
maintenance  of  data  is  consistent  with 
legislation  and  regulations  regarding  the 
protei;tion  of  human  subjects,  informed 
consent,  and  confidentiality. 

The  proposed  routine  uses  are 
compatible  with  the  stated  purposes  of 
the  sy.stem.  The  first  routine  use  permits 
the  disclosure  of  information  to 
researchers  under  carefully  controlled 
conditions.  The  second  routine  use 
ptnnits  the  disclosure  of  information  to 
a  nieniljer  of  Congi-ess  when  a 
con.stituent  has  requested  assistance. 
The  third  routine  u.se  permits  HHS  to 
disclose  information  to  the  Department 
of  Justice  in  the  event  of  litigation.  The 
fourth  routine  use  permits  disclosure  of 
information  to  a  contractor  for  the 
purpose  of  analyzing  or  refining  the 
data.  The  fifth  routine  use  permits 
disclosure  of  information  for  the 
purpose  of  quality  assessment,  audit,  or 
utilization  rt^view.  The  sixth  routine  use 
permits  disclosure  to  Federal  and  State 
agencies,  and  private  organizations  for 
the  purpose  of  local. ng  individuals  for 
follow-up  studies.  The  seventh  routine 
use  permits  the  disclosure  of 
information  to  student  volunteers  who 
need  the  records  to  carry  out  their 
official  functions. 

The  following  notice  is  written  in  the 
present,  rather  than  the  future  tense,  to 
avoid  the  unnece.ssary  expenditures  of 
public  funds  for  republisliing  the  notice 
after  the  system  has  become  effective. 

Dated:  December  30.  1994. 
Kllen  Womwcr, 

Dirtn.ior.  Ofjice  of  Organization  and 
Mana'^i-ment  Syslinns. 

09-37-0024 

SVSrEM  NAME: 

Studies  of  Preventive  Medicine. 
Health  Promotion,  and  Disease 
Prevention.  HHS/OASH/ODPHP. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Re(.ords  are  located  at  the  Office  ot 
Disease  Prevention  and  Health 
Promotion  (ODPHP)  and  Contractor 
research  facilities  that  collect  or  provide 


research  data  for  this  system.  Primary 
record  storage  sites  are  listed  in 
Appendix  I.  A  current  list  of  additional 
contractor  sites  is  available  by  wTiting  to 
the  System  Manager  at  the  address 
below. 


CATEGOniES  OF  INOIVIOUALS  COVERED  BY  THC 
SYSTEM: 

Patients  (adults  and  children)  of  the 
clinicians  participating  in  these  studies; 
individuals  who  are  representative  of 
the  general  population  or  of  special 
groups  including,  but  not  limited  to: 
Normal  controls,  normal  volunteers, 
family  members  and  relatives;  providers 
of  services. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Tlie  system  contains  records  about 
individuals  a.«  relevant  to  these  studies: 
(1)  Medical  records  (treatment, 
laboratory'  screening  and  diagnostic 
tests,  and  preventive  services);  (2) 
clinician  surveys  (use  of  screening, 
counseling  and  preventive  senices); 
and  (3)  patient  surveys  (height,  vveiglit, 
race'ethricity.  health  behavior,  health 
conditions).  Examples  of  information 
include,  but  are  not  limited  to:  Patient 
or  provider  name,  study  identification 
number,  address,  relevant  telephone 
numbers,  Social  Security  Number 
(voluntary),  date  of  birth,  weight,  height, 
sex.  race;  medical,  psychological  and 
dental  information,  laboratory  and 
diagnostic  te.sting  results;  registries; 
social,  economic  and  demographic  data; 
health  services  utilization; 
imniuniz.ation  status;  insurance  and 
hospital  cost  data,  employers; 
characteristics  and  activities  of  health 
care  providers. 

AUTHORnV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

.'Authorization  to  collect  these  data  is 
provided  under  section  301  of  the 
Public  Health  Service  Act  (42  U.S.C 
241),  General  Powers  and  Duties  of 
Public:  Health  S«;rvice. 

PURPOSE(S): 

The  purpose  of  this  system  of  records 
is  to  enable  the  study  of  the  impact  of 
preventive  medicine  interventions  and 
public  education  efforts  of  health 
service  delivery,  patient  behavior,  and 
health  outcome.  Information  from  the 
system  of  records  will  be  shared  within 
the  Department  of  Health  and  Human 
Service.s  (DHHS)  with  such  Public 
Health  Ser\  ice  (PHS)  agencies  as  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  including  the  National 
Center  for  Health  Statistics  (NCHS).  the 
Health  Resou.'x.e  Services 
Administration  (HRSA).  the  Indian 
Health  Service  (IHS),  the  National 
Institutes  for  Health  (NIH),  the  Agency 
for  Health  Care  Policy  and  Research 
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OF  RECORDS  MAIMTAINED  IN  THE 
INCt.U04NG  CATEGORIES  OF  USERS  AND 
OF  SUCH  USES: 

record  may  be  disclosed  for  a 
p  jrpose,  when  the  Department: 
dqlermined  that  the  use  or 
not  violate  legal  or 
imitations  under  which  the 
provided,  collected,  or 
,g.,  disclosure  of  alcohol  or 
patient  records  will  be  made 
accordance  with  the  restrictions 
iality  statutes  and 
(42  U.S.C.  290  (dd-2).  42 
and  405,  42  CFR  part  2).  and 
icable,  no  disclosures  will  be 
with  an  authorization 
iality  under  42  U.S.C.  242a 
part  2a:  (B)  has  determined 
re  search  purpose  (1)  cannot  be 
accomplished  unless  the 
irovided  in  individually 
e  form,  and  (2)  warrants  the 
privacy  of  the  individual  that 
exposure  of  the  record  might 
las  required  the  recipient  to 
reasonable  administrative, 
and  physical  safeguards  to 

thorized  use  or  disclosure 
I  »rd,  (2)  remove  or  destroy  the 
m  that  identifies  the 
at  the  earliest  time  at  which 
destruction  can  l)e 
I  bed  consistent  with  the 
the  research  project,  unless 
has  presented  adequate 
of  a  research  or  health 
retaining  such  information, 

no  further  use  or 
of  the  record  except  (a)  in 
circumstances  affecting  the 
safety  of  any  individual,  (b)  for 
another  research  project,  under 
conditions,  and  with  written 
ion  of  the  Department,  (c)  for 
to  a  properly  identified 
•  the  purpose  of  an  audit 
the  research  project,  if 
i  on  that  would  enable  research 
I  be  identified  is  removed  or 
at  the  earliest  opportunity 
with  the  purpose  of  the  audit, 
required  by  law:  and  (D)  has 
written  statement  attesting  to 
ent's  understanding  of,  and 
to  abide  by,  these 
Examples  of  organizations 
es  of  which  records  from  this 
be  disclosed  include,  but 
imited  to  Health  Maintenance 
zjjtions  (HMOs)  and  other  service 
participating  in  the  studies 
us  federal  and  state  agencies, 
Veteran's  Administration, 
of  the  Armed  Forces,  and  state 
health  department. 


u  laut 


cr( 


cfl 

pi  3nt 

ijn 


mike 


2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  a  congressional  office 
made  at  the  written  request  of  that 
individual. 

3.  In  the  event  of  litigation,  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  tlie  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example, 
in  defending  a  claim  against  the  Public 
Health  Service,  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public  Health 
Service  in  connection  with  such  an 
individual,  the  Department  may 
disclose  such  records  as  it  deems 
desirable  or  necessary'  to  the  Department 
of  Justice  to  enable  that  Department  to 
present  an  effective  defense,  provided 
such  disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

4.  ODPHP  may  contract  with  a  private 
firm  for  the  purpose  of  collecting, 
analyzing,  aggregating,  or  otherwise 
refining  records  in  this  system.  Relevant 
records  may  be  disclosed  to  such 
contractor.  The  contractor  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

5.  Disclosure  may  be  made  to 
organizations  deemed  qualified  by  the 
Secretary  to  carry  out  quality 
assessments,  medical  audits  or 
utilization  review. 

6.  Information  from  this  system  may 
be  disclosed  to  Federal  agencies.  State 
agencies  (including  the  Motor  Vehicle 
Administration  and  State  vital  statistics 
offices),  private  organizations,  and  other 
third  parties  (such  as  current  or  prior 
employers,  acquaintances,  relatives),  in 
order  to  obtain  information  on 
morbidity  and  mortality  experiences 
and  to  locate  individuals  for  follow-up 
studies.  Social  Security  numbers  may  be 
disclosed  to  the  Social  Security 
Administration  to  ascertain  disabilities 
and/or  location  of  participants.  Social 
Security  numbers  may  also  be  given  to 
other  Federal  agencies,  and  State  and 
local  agencies  for  purposes  of  locating 
individuals  for  participation  in  follow- 
up  studies. 

7.  Records  may  be  disclosed  to 
student  volunteers,  individuals  working 
under  a  personal  services  contract,  and 
other  individuals  performing  functions 


for  PHS  who  do  not  technically  have  the 
status  of  agency  employees,  if  they  need 
the  records  in  the  performance  of  their 
agency  functions. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  may  be  stored  in  hard  copy, 
index  cards,  file  folders,  computer  tapes 
and  disks  (including  optical  disks), 
photography  media,  microfiche, 
microfilm,  and  audio  and  video  tapes. 
Typically,  factual  data  with  study  code 
numbers  are  stored  on  computer  tape  or 
disk,  while  the  key  to  personal 
identifiers  is  stored  separately,  without 
factual  data,  in  locked  paper  files. 

RETRiEVABitmr: 

During  data  collection  stages  and 
follow-up  restrieval  is  by  personal 
identifier  (e.g.,  name.  Social  Security 
Number,  medical  record  or  study 
identification  number  etc.).  During  the 
data  analysis  stage,  data  are  normally 
retrieved  by  the  variables  of  interest 
(e.g.,  diagnosis,  age,  occupation). 

SAFEGUARDS: 

1.  Authorized  Users:  Access  to 
identifiers  and  to  link  files  is  strictly 
limited  to  the  authorized  personnel 
whose  duties  require  such  access. 
Procedures  for  determining  authorized 
access  to  identified  data  are  established 
as  appropriate  for  each  location. 
Personnel,  including  contractor 
personnel,  who  may  be  so  authorized 
include  those  directly  involved  in  data 
collection  and  in  the  design  of  research 
studies,  e.g.,  interviewers  and 
interviewer  supervisors;  project 
managers,  and  statisticians  involved  in 
designing  sampling  plans. 

Other  one-time  and  special  access  by 
other  employees  is  granted  on  a  need- 
to-know  basis  as  specifically  authorized 
by  the  System  Manager. 

Researchers  authorized  to  conduct 
research  will  typically  access  the  system 
through  the  use  of  encrypted  identifiers 
sufficient  to  link  individuals  with 
records  in  such  a  manner  that  does  not 
compromise  confidentiality  of  the 
individual. 

2.  Physical  Safeguards:  Records  are 
stored  in  locked  rooms,  locked  file 
cabinets,  and/or  secured  computer 
facilities.  Personal  identifiers  and  link 
files  are  separated  as  much  as  possible 
and  stored  in  locked  files.  Computer 
data  access  is  limited  through  the  use  of 
key  words  known  only  to  authorized 
personnel. 

A  separate  key  list  linking  ID  codes  to 
respondents  will  be  maintained  by  the 
contractor  conducting  the  survey. 


during  the  data  collection  period  in 
order  to  permit  follow-up  with  non- 
respondents.  This  key  list  will  be  kept 
in  a  locked  file  when  not  actively  in  use. 
As  soon  as  data  cleaning  is  completed 
this  key  list  will  be  destroyed.  No  data 
that  could  be  used  to  identify 
respondents  will  be  entered  on  the 
computer  database. 

Likewise  the  name  of  individual 
settings  will  not  appear  on  data 
collection  forms  or  the  computerized 
database.  Again  a  separate  kev  matching 
the  ID  code  to  the  hospital  name  will  be 
maintained  during  the  course  of  data 
collei:tion  in  order  to  permit  follow-up 
of  non-respondents.  They  key  listing 
will  be  kept  in  a  secure  location  when 
not  actively  in  use,  and  destroyed  as 
soon  as  the  data  cleaning  is  completed. 

3.  Pmcpdurnl  Safeguards:  Collection 
and  maintenance  of  data  is  consistent 
with  legislation  and  regulations 
regarding  the  protection  of  human 
subjects,  informed  consent,  and 
Cionfidentiality.  When  anonymous  data 
is  provided  to  research  scienti.sts  for 
analysis,  study  numbers  which  can  be 
matched  to  personal  identifiers  will  be 
eliminated,  scrambled,  or  replaced  by 
the  agency  or  contractor  with  random 
numbers  which  cannot  be  matched. 
Coiit.'-actors  who  maintain  records  in 
this  system  are  instructed  to  make  no 
further  di.sclosure  of  the  records. 
Privacy  Act  requirements  are 
specifically  included  in  contracts  for 
survey  and  research  activities  related  to 
this  system.  The  ODPHP  project  officers 
and  contract  officers  oversee 
compliance  with  these  requirements. 

RETENTION  AND  DISPOSAL: 

The  records  are  maintained  with 
individual  identifiers  only  until  analysis 
and  follow-up  are  completed,  generally 
a  two-  to  three-year  period.  Removal  or 
disposal  of  identifiers  will  be  done 
according  to  the  storage  medium  (e.g.. 
erase  computer  tape,  shred,  pulp  or 
hum  paper  records  etc.).  A  staff  person 
designated  by  the  System  Manager  or  an 
authorized  Contractor  will  oversee  and 
confirm  the  disposal  in  writing.  Long- 
term  retention  is  only  in  aggregate  form 
without  individual  identifiers  in 
accordance  with  the  OASH  Records 
Disposition  Schedule. 

SYSTEM  MANAGER  AND  ADDRESS; 

Senior  Policy  Advisor,  Office  of 
Disease  Prevention  and  Health 
Promotion,  2132  Switzer  Building,  330 
C  Street,  S\V,  Washington,  DC  20201. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  listed  above. 
.Notification  requests  should  include: 


individual's  name;  current  address;  date 
of  birth;  date,  place  and  nature  of 
participation  in  the  research  study: 
address  at  the  time  of  participation.  The 
System  Manager  may  accept  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subjet;t 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of,  or  access  to,  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion.  The 
representative  may  be  a  physician,  or 
other  health  professional,  or  other 
responsible  individual.  The  subject 
individual  \vili  be  granted  direct  access 
unless  it  is  determined  that  such  access 
is  likely  to  have  a  adverse  effect  on  him 
or  her.  In  this  case,  the  medical/dental 
record  will  be  sent  to  the  designated 
representative. 

Individuals  will  be  informed  in 
writing  if  the  record  is  sent  to  the 
representative. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any.  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  t^e  record  contents  being 
sought.  An  individual  may  also  request 
an  accounting  of  disclosures  of  his/her 
record,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  appropriate  official  at  the 
address  specified  under  Notification 
Procedures  abo\  e  and  reasonably 
identify  the  record,  specify  the 
information  being  contested,  and  state 
the  corrective  action  sought  and  the 
reason(s)  for  requesting  the  correction, 
along  with  supporting  justification  to 
.show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

The  .system  contains  information 
obtained  directly  from  the  subject 
individual  by  interview  (face-to-face  or 
telephone),  written  questionnaire,  or 
observations.  Information  is  also 


obtained  from  other  sources,  including 
but  not  limited  to:  referring  physicians; 
hospitals;  State  and  local  health 
agencies;  relatives;  guardians;  schools, 
employers;  and  clinical  research 
records. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

.\'oiie. 
.'\ppendix  I:  Syslem  Location  sites 

Office  of  Dis(Msn  Prevention  and  Health 

I'rj.motion  (ODPHF*).  2132  Switzer 

BuildiiiR.  XM)  C;  Street.  S\V.  Washington 

DC  20201 
Biittellc  Memorial  Institute.  Centers  for 

Public  Health  Ke.search  and  Evaluation. 

2I0I  Wilson  Boulevard.  Suite  8(X). 

.Arlington,  VA  22201 
Bdttelle  .Memorial  Institute.  Centers  for 

Put)li(:  Health  Rtjsearch  and  Evaluation. 

Koo.T.  lOOE.  505  King  Avenue.  Columbus 

OH  4.'!201-2693 
Batlelle/SR,\.  401  North  Lindberj-h 

Boulevard.  Suite  330.  St.  Louis.  MO 

f>:il41-78iB 

ITK  Doc.  95-268  Filed  1-4-95;  8  45  ami 
BILLING  CODE  4160-17-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-050-1 220-00-24-1  A] 
Supplemental  Shooting  Regulations 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  proposed 
supplementary  rules. 


SUMMARY:  The  following  supplemental 
shooting  regulations  would  apply  to 
developed  recreational  areas/sites  and 
to  undeveloped  Bureau  of  Land  ' 
Management  administered  public  lands 
(that  are  not  closed  to  shooting)  within 
the  Ukiah  District.  California. 

(1)  No  person  shall  have  in  their 
possession  an  assault  weapon(s)  as 
defined  under  the  California  "Assault 
Weapons  Control  Act  of  1989"  and 
listed  under  the  authority  of  Assembly 
Bill  3.57  (CPC  12276.5)  and  further 
identified  under  Senate  Bill  263. 
Chapter  954  STATS  1991. 

(2)  Unless  otherwise  posted,  no 
persons  shall  target  shoot  with  a 
weapon  within  50  feet  of  the  center  line 
of  any  public  road.  'Target  Shoot  "  is 
defined  as  shooting  a  weapon  for 
recreational  purposes  for  which  game  is 
not  being  pursued.  Under  this 
definition,  the  shooting  of  clay  pigeons 
is  considered  to  be  a  form  of  target 
shooting.  'Public  Road"  is  defined  as 
any  road,  dirt  or  otherwi.se.  on  which 
public  vehicular  traffic  is  permitted. 


1792 


Federal  Register  /  Vol.  60.  No.  3  /  Thurbday.  January  5,  1995  /  Notices 


"Weapont  is  defi.ned  as  any  firearm, 
(loss  bow,  bow  and  arrow,  paint  gun, 
fireworks  or  explosive  device  capable  of 
propellinj  a  projectile  either  by  means 
of  an  expfcsion  or  by,  string  or  spring. 
"Firearm"  is  defined  as  an  instrument 
used  in  the  propulsion  of  shot,  shcH,  or 
bullets  by  the  action  of  gunpowder 
exploded  within  it. 

(3)  No  {  erson  shall  shoot  or  discharge 
any  weap  )n  within  150  yards  of  any 
developec  recreational  area/site. 
"Develop  (d  Re<:reational  Area/Site"  is 
defined  ai  i  any  site  or  area  that  contains 
sfructureJ  orcapit.il  improvements 
primarily  used  by  the  public  for 
recreatior  purposes.  Such  areas  or  sites 
may  inch  de  such  features  as:  delineated 
spaces  foi  parking,  camping  or  boat 
launchini ;  sanitary  facilities:  potable 
water;  gri  Is  or  fire  rings;  tables:  or 
controlled  access. 

(4)  No  (erson  shall  shoot  or  discharge 
any  weapon  towards  or  in  the  direction 
of  any  pu  ilic  road,  signed  trail,  or 
developeil  recreational  areas/site  where 
this  actio  i  could  create  a  hazard  to  life 
or  proper  y. 

(5)  For  iafety  reasons,  no  person  shalL 
have  in  tl  eir  possession,  an  open 
containei  of  alcoholic  liquor  while 
shooting  )r  discharging  any  weapon. 
And,  no  |  lerson  shall  be  under  the 
infiuence  of  a  controlled  substance  or 
have  a  bl  )od  alcohol  content  (BAC)  of 
0.05  (0.0    if  under  21  years  of  age)  while 
shooting  jr  discharging  any  weapon. 
"Alcohol  ic  Liquor  ■  is  defined  in  BlarJt's 
I^w  Diet  onary  as  any  intoxicating 
liquors  w  hich  can  be  used  as  a  beverage, 
and  whir  i.  when  drunk  to  excess,  will 
produce  ntoxication.  "Controlled 
Substant  a"  is  defined  in  Black's  Law 
Dictionai  y  as  any  drug  so  designated  by 
law  who;  e  availability  is  restricted, 
included  are  narcotics,  stimulants, 
depressa  its,  hallucinogens,  and 
marijuan ). 

(6)  No  jerson  shall  shoot  or  discharge 
any  firea  m  loaded  with  tracers,  armor 
piercing  ir  steel  jacketed  bullets. 

(7)  No  jerson  shall  shoot  or  discharge 
any  wea|  on  at  any  appliance, 
televisio  i.  object  containing  glass,  or 
other  tar  et  material  which  can  shatter 
and  caus )  a  public  safety  hazard  as  a 
result  of  he  projectile  imf>act  or 
explosio  ».  The  shooting  or  discharging 
of  any  sli  otgun  at  "clay  pigeons"  is 
permitte  1.  Persons  on  these  public 
lands  wl  ich  shoot  or  discharge  any 
weapon  ire  required  to  remove  and 
properly  dispose  of  all  shooting 
materiali  i;  including  shell  boxes,  targets, 
shell  casings,  etc. 

(8)  No  person  shall  transport  in  a 
vehicle  (  r  conveyance  or  its  attatJiments 
on  any  p  ublic  road  a  firearm  unless  it 

is  ualoai  ed  or  dismantled.  A  firearm  is 


considered  loaded  for  the  purposes  of 
this  section  when  there  is  an 
unexpended  cartridge  of  powder  and  a 
bullet  or  shot,  in,  or  attached  in  any 
manner  to,  the  firearm,  inchiding  but 
not  limited  to.  in  the  firing  chamber, 
magazine,  or  clip  thereof,  atta<:hed  to 
the  firearm;  except,  that  a  muzzle  loader 
firearm  shall  be  deemed  to  be  loaded 
when  it  is  capped  or  primed  and  has  a 
powder  charge  and  ball  or  shot  in  the 
cylinder  or  barrel. 

(9)  No  person  shall  have  a  loaded 
firearm  on  display  when  in  any 
developed  recreational  area. 

(10)  No  person  shall  discharge  any 
weapon  from  a  powerboat,  sailboat, 
motor  vehicle  or  aircraft  while  under 
power  or  still  moving  from  use  of  sail 
or  motor. 

(11)  Except  with  a  valid  permit,  no 
person  shall  carry  a  concealed  weapon. 

(12)  No  person  shall  have  in  their 
possession  a  shotgun  which  has  an 
overall  length  of  less  than  26  inches 
and/or  barrel  or  barrels  of  less  than  18 
inches  in  length. 

(13)  No  person  shall  have  in  their 
possession  a  rifle  which  has  an  overall 
length  of  less  than  26  inches  and/or 
barrel  of  less  than  16  inches  in  length. 

DATES:  All  comments  and  information 
shall  be  submitted  in  writing  by 
February  6,  1995. 

ADDRESSES:  All  comments  concerning 
this  proposed  rulemaking  should  be 
addressed  to  David  Howell,  District 
Manager,  Bureau  of  Land  Management, 
Ukiah  District  Office.  2550  North  State 
Street.  Ukiah.  CA  95482. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Hagan,  Ranger,  Ukiah  District 
Office,  (707)  468-4076. 

SUPPLEMENTARY  INFORMATKM:  These 
shooting  regulations  are  being 
established  to  provide  consistency  and 
uniformity  for  shooting  on  Bureau  of 
Land  Management  administered  lands 
throughout  the  Ukiah  District  of 
California,  and  to  prevent  user  conflicts 
and  provide  greater  safety  to  the  visiting 
public.  These  supplementary  rules  or 
shooting  do  not  supersede  regulations 
already  established. 

Authority  for  these  regulations  is 
contained  in  CFR  title  43.  Chapter  H, 
Part  8360,  Subpart  8364.1  and  8365.1- 
6.  Violations  of  the  supplementary  rules 
under  authority  of  43  CFR  8365.1-6  are 
subject  to  a  fine  not  to  exceed  $1,000 
and/or  imprisonment  not  to  exceed  12 
months. 
David  Howell, 
District  Manager. 
IFR  Doc.  95-207  Filed  1-4-95;  8:45  ami 

8ILUNG  CODE  431 


Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  cnrtain 
activities  with  endangered  species.  This 
noti<;e  is  provided  pursuant  to  Section 
10(c.)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq): 

Applicant:  Aiuerican  Type  Qjlture 
Ojllwtion,  Rtx:kvme,  MD.  l'RT-773392 

The  applicant  has  applied  for  a  permit 
to  export  frozen  cell  lines  of 
i;himpanzee  [Pan  troglodytes], 
orangutan  (Pongo  pygtnaeus).  gorilla 
(Gorilla  gorilla)  and  golden  lion  tamarin 
(Leontopithecus  rosalia)  for  the  purpose 
of  scientific  research. 

Applicant:  American  Typw  Culture 
Cillection,  R(x.kville,  MD,  FRT-773390 

The  applicant  has  applied  for  a  permit 
to  export  frozen  cell  lines  of  cotton-top 
tamarin  [Saguinus  oedipus)  and  white- 
handed  Gibbon  [Hylotxites  lar)  for  the 
purpose  of  scientific  research. 

Applicant:  Robert  Dunn.  Sylmar.  CA  l»RT- 
795517 

The  applicant  has  applied  for  a  permit 
to  export  and  re-import  a  i>air  of 
«;aptive-born  orangutans  [Pongo 
pygmaeus)  to  Canada  for  the  purpase  of 
,  conservation  education. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.JFish  and 
Wildlife  Service,  Offi(*  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  420(c),  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  su(Ji  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority.  4401  North 
Fairfax  Drive,  Room  420(c),  Arlington. 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  December  30, 1994. 
Caroline  Anderson, 

Acting  Chief  Branch  of  Permits  Offitv  of 

Management  Authority. 

IFR  Doc.  95-216  Filed  1-4-9.5;  8:45  ami 

BILLING  CODE  4310-S5-P 


INTERNATIONAL  TRADE 
COMMISSION 

tinvestigatlon  No.  337-TA-358] 

Certain  Recombinantly  Produced 
Human  Growth  Hormones;  Notice  of 
Commission  Determination  Not  To 
Review  an  Initial  Determination 
Granting  Complainant's  Motion  To 
Amend  the  Complaint  and  Notice  of 
Investigation  To  Withdraw  a  Patent 
Claim 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 
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SUMMARY:  Notice  is  hereby  given  that 
tlie  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (ALJ's)  initial  determination  (ID) 
in  the  above-captioned  investigation 
granting  complainant  Genentech.  Inc.'s 
motion  to  amend  the  complaint  and 
notice  of  investigation  by  withdrawing 
claim  38  of  U.S.  Letters  Patent  5.221.619 
from  the  investigation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  D.  Kelly,  Esq..  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  telephone  202-205- 
3106. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  September  29,  1993.  based  on  a 
complaint  filed  by  Genentech,  Inc.  of 
South  San  Francisco,  California.  58  FR 
50954.  The  following  five  firms  were 
named  as  respondents:  Novo  Nordisk  A/ 
S  of  Denmark;  Novo  Nordisk  of  .North 
America,  Inc.  of  New  York: 
ZymoGenetics,  Inc.  of  Seattle. 
Washington  (collectively,  "the  Novo 
respondents");  Bio-Technologv  General 
Corp.  of  New  York;  and  Bio-Technology 
General  Corp.  (Israel)  Ltd.  (collectively, 
"the  BTG  respondents"). 

At  the  pre-hearing  conference  on 
April  8.  1994.  complainant  Genentech 
orally  moved  to  amend  the  complaint  by 
withdrawing  claim  38  of  the  "619  patent 
from  the  investigation.  The  parties 
addressed  complainant  Genentech's 
motion  in  their  post-hearing 
submissions.  The  Commission 
investigative  attorneys  (lAs)  supported 
complainant's  motion.  The  Novo 
respondents  and  the  BTG  respondents 
opposed  complainant's  motion.  No 
petitions  to  review  the  ID  were  filed  and 
no  government  agency  comments  were 
received. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930.  19  U.S.C.  1337. and 
Commission  interim  rule  210.53  (19 
C.F.R.  210.53). 


Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are  or 
will  be  available  for  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary-.  U.S. 
International  Trade  Commission,  500  E 
Street  S.W..  Washington,  DC  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Issued:  December  28. 1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

IFR  Doc.  95-202  Filed  1-1-95:  8:45  am! 
BILUNG  CODE  702ft-02-P 


INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332.  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Tawanna  Glover-Sanders  or  Ms.  Judith 
Groves,  Interstate  Commerce 
Commission.  Section  of  Environmental 
Analysis.  Room  3219,  Washington.  DC 
20423.  (202)  927-6203  or  (202)  927- 
6246. 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability: 

AB-290  (Sub-No.  164X).  Louisiana 
Southern  Railway  Company — 
Abandonment — at  Chalmette, 
Louisiana— Notice  of  Exemption.  EA 
available  12/16/94. 

AB-290  (Sub-No.  165X).  Norfolk  & 
Western  Railway  Company — 
Abandonment— In  Cincinnati,  Ohio.  EA 
available  12/19/94. 

AB-103  (Sub-No.  lOX).  Kansas  City 
Southern  Railway  Company — 
Abandonment — Independence  Air  Line 
Branch.  EA  available  12/26/94. 
Comments  on  the  following  assessment 
are  due  30  days  after  the  date  of 
availability:  None. 
Vernon  A.  Williams, 
Acting  Secretary. 
IFR  Doc.  95-225  Filed  1-4-95;  8:45  ami 

BILLING  CODE  7035-01-P 


[Finance  Docket  No.  32629] 

Pioneer  Railcorp;  Continuance  in 
Control  Exemption;  Minnesota  Central 
Railroad  Company 

Pioneer  Railcorp  (Pioneer),  a 
noncarrier  holding  company,  has  filed  a 
notice  of  exemption  to  continue  in  stock 
owTiership  control  of  Minnesota  Central 
Railroad  Company  (MNCR).  its  wholly 
owned  noncarrier  subsidiary,  when 
MNCR  becomes  a  class  III  rail  carrier. 
MNCR  concurrently  filed  a  notice  of 
exemption  in  Minnesota  Central 
Railroad  Company^Acquisition  and 
Operation  Exemption— M.W'A  Railroad. 
Inc.,  Finance  Docket  No.  32628.  to 
acquire  from  MNVA  Railroad.  Inc. 
(MNVA).  a  class  III  rail  carrier,  and 
operate  a  146-mile  rail  line  in 
Minnesota.  Consummation  was 
scheduled  for  December  13,  1994. 

Pioneer  owns  and  controls  seven 
other  class  III  rail  carriers:  West  Jersey 
Railroad  Co..  operating  in  New  Jersey; 
Fort  Smith  Railroad  Co.,  operating  in 
Arkansas;  Alabama  Railroad  Co.. 
operating  in  Alabama;  Mississippi 
Central  Railroad  Co.  (formerly  Natchez 
Trace  Railroad),  operating  in 
Mississippi  and  Tennessee;  Alabama  & 
Florida  Railway  Co..  operating  in 
Alabama:  Decatur  Junction  Railway  Co.. 
operating  in  Illinois;  and  Vandalia 
Railroad  Company,  operating  in 
Illinois.' 

Pioneer  states  that:  (1)  The  properties 
operated  by  these  carriers  do  not 
connect  with  each  other  or  any  railroads 
in  their  corporate  family:  (2)  the 
continuance  in  control  is  not  part  of  a 
series  of  anticipated  transactions  that 
would  connect  the  railroads  with  each 
other  or  any  railroad  in  their  corporate 
family;  and  (3)  the  transaction  does  not 
involve  a  cla.ss  I  carrier.  Therefore,  the 
transaction  is  exempt  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343.  See  49  CFR  1180.2(d)(2). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  S'ew  York  Dock 
Rv. — Control — Brooklyn  Eastern  Dist.. 
360  I.C.C.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction.  Pleadings  must  be  filed 
with  the  Commission  and  served  on: 
Donald  G.  Avery  and  Patricia  E. 
Dietrich.  Slover  &  Loftus,  1224 
Seventeenth  Street.  N.W..  Washington. 
DC  20036. 


■  See  Pioneer  Railcorp — Continuance  in  Conttvl 
Exemption — Vandalia  Railroad  Company.  Finance 
Dockel  No.  32594  (ICC  served  Oct.  28.  19941. 
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Decided 

By  the  O 
Director,  O 

Vernon  A. 

Secretary: 
IFR  D(x:. 

BtUJNG  coot 
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December  23, 1994. 
(  mmission,  David  M.  Konschmk, 
Bee  of  Proceedings. 
MiUiuns, 


9$-229  Filed  1-*-95;  8.45  anil 

703S-01-P 


[Finance  Docket  No.  32628] 

Minnesota  Central  Railroad  Company; 
Acquisition  and  Operation  Exemption; 
Rail  Lines  of  MNVA  Railroad,  Inc. 


)j 


Ml 


Minne^ta 
(MNCR). 
of  exempli 
approxim  ite 
Railroad, 
Minneapd 
14.5.08,  at 
milepost 
part  of  th 
purchase 
interest 
rights 
executed 
1994  for 
MNVAs 
line,  a 
rights 
and  othei 
intend  to 
on  or 
effective 

This 
a  concurlei 
in  Fina 


lie 


lion? 


after 


pi  o<:i 


jn<e 


Bailcorp-  -Ci 


Exemption 
Railroad 
Railcorp 
MNCR  vitien 
rail  carrier 
transact 
Any  c 
Comniiv 
Aven,'.  1 
Washi 


Central  Railroad  Company 
noncarrier,'  has  filed  a  notice 
ion  to  acquire  and  operate 
ately  146  miles  of  MNVA 
nc's  (MNVA)  Hanley  Falls- 
lis  rail  line  between  milepost 
Hanley  Falls,  MN,  and 
.0,  at  Minneapolis.  MN.-  As 
s  transaction  MNCR  will 
VINVAs  right,  title  and 
certain  incidental  trackage 
ements.  MNCR  and  MNVA 
in  agreement  on  November  4. 
purchase  and  operation  of 
lanley  Falls-Minneapolis  rail 
with  its  incidental  trackage 
agreements,  rail  operating  assets, 
contract  rights.  The  parties 
consummate  the  transaction 

December  14,  1994,  the 
late  of  the  exemption, 
■.eeding  is  directly  related  to 
^ntly  filed  notice  of  exemption 
Docket  No.  32629.  Pioneer 
'ontinuance  in  Control 
I — Minnesota  Central 
Company,  wherein  Pioneer 
seeks  to  continue  in  control  of 
MNCR  becomes  a  class  III 
upon  consummation  of  the 
described  in  this  notice.' 
c«  mments  must  be  filed  with  the 
ion  and  served  on:  Donald  G. 
24  Seventeenth  Street,  N.W., 
.  D.C.  20036. 


1  )n 


This  notice  is  filed  under  49  CFR 
11.S0.31.  If  the  notice  c-ontains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  December  15, 1994. 

By  the  Commission,  David  M.  Konschnik, 
Director.  Office  of  Pro<:eedinR.s. 
Vernon  A.  Williams, 
Seiretary. 
[FR  Dik;.  95-228  Filed  1-4-94:  8:45  ami 

BILLING  CODE  7036-01-P 


(Finance  Docket  No.  326501 

Eastern  Maine  Railway  Company; 
Acquisition  Exemption;  Rail  Line  of 
Canadian  Pacific  Limited  Between 
Brownville  Junction  and  Vanceboro, 
ME 

Eastern  Maine  Railway  Company 
(Eastern  Maine),  a  noncarrier,'  has  filed 
a  notice  of  exemption  to  aixjuire  the 
eastern  portion  of  Canadian  Pacific 
Limited's  (CP)  rail  line  between  Skinner 
and  Vanceboro,  ME.^  The  portion  of  the 
line  involved  in  the  transaction  is  99.5 
miles  and  extends  from  milepost  105.1 
at  Brownville  Junction,  ME,  to  milepost 
5.6  at  the  Maine-New  Brunswick  border 
near  Vanceboro,  ME.' 

Eastern  Maine,  Irving,  and  NBR,  have 
concurrently  filed  a  related  petition  in 
Eastern  Maine  Railway  Company,  J.D. 
living.  Limited  and  New  Brunswick 
Railway  Company^Petition  for 
Disclaimer  of  Jurisdiction  or, 
Alternativelv.  for  an  Exemption  From  49 
U.S.C.  J  1343('a)(.5),  Finance  Docket  No. 
32651.  In  that  proceeding.  Eastern 
Maine.  NBR,  and  Irving  seek  to  enable 
Irving  to  continue  in  control  of  Eastern 
Maine  should  Eastern  Maine  become  a 


ng  on. 


I  MNCR  k  a  wholly  owned  subsidiary  of  Pioneer 
Rriilcorp.  *  fioncanier  holding  company. 

=  Origina  ly  estdblished  in  1983.  MNVA  ojM-rrttes 
over  a  foin  ;i  ChiMgo  &  North  Western  ((ANVV)  rail 
line  betwei  n  milepost  145.08  a\  lUnley  Kalis, 
Yellow  Me  licine  County.  MN.  and  milepost  51.3. 
at  Norwooi  .  Carver  County.  MN.  under  a  contrarl 
for  sale  agr  :«nnenl  with  the  Minnesota  Vallev 
Regioribl  R  lil  Authority.  MNVA  also  has  tratkage 
rights  over  the  (^NVV  from  milepost  51.3.  at 
Norwood  t  I  miloposl  0.0.  at  Minneapoli.^.  Hennepin 
County.  M  i 

Pioneer  Railcorp  already  controls  seven  cla.ss  III 
sbortline  r;  il  carriers:  West  lersev  Railroad  Co. 
loperating  n  New  Jersey):  Fort  Smith  Railroad  Co. 
(openiting  n  Arkan.sash  Alabama  Railroad  Co. 
(operating  n  Alabama);  Mississippi  Central 
Railroad  C  >.  (operating  in  Mississippi  and 
Tennessee  ;  .Mabama  4  Florida  Railway  Cxi. 
(op«rrating  n  .Mabamd);  Decatur  Junction  Railway 
Cm.  (operal  ng  in  Illinois);  and  Vand.-ilia  Railroad 
Company,  operating  in  Illinois). 


class  III  rail  carrier  upon  consummation 
of  the  acquisition.  Consummation  of  the 
acquisition  by  Eastern  Maine  in  the 
instant  proceeding  is  contingent  upon 
the  Commission  granting  the  petition  in 
the  related  Finance  Docket  No.  32651. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  William  C 
Evans,  901  15th  Street,  N.W.,  Suite  700. 
Washington.  DC  20005-2301;  and  W. 
David  Jamieson.  P.O.  Box  5777—300 
Union  Street.  12th  Floor.  Saint  John, 
New  Brunswick,  Canada  E2L  4M3. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Because  this  line  is  the  subject  of  a 
pending  abandonment  application  (see 
n.2  supra],  and  labor  protective 
conditions  would  have  been  imposed  if 
abandonment  had  been  authorized  in 
that  proceeding,  the  Commission  will 
seriously  consider  in  this  case  the 
imposition  of  the  conditions  imposed  in 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360  I.C.C.  91 
(1979).  Petitions  to  revoke  for  purposes 
of  imposing  labor  protective  conditions 
should  address  the  exceptional 
circumstances  which  would  permit  the 
Commission  to  impose  such  conditions 
on  this  49  U.S.C.  10901  tran.saction. 

Decided:  December  29, 1994. 

By  the  Commission.  David  M.  Konschnik. 
Dimctor.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretnn,'. 
|FR  Doc.  95-227  Filed  1-4-95;  8:45  ami 

BILLING  COOE  7(US-0t-P 


'  Eastern  .Maine,  is  a  wholly  owned  subsidiary  of 
New  Br;mswick  Railway  Company  (NBR).  Both 
Ea.stern  Maine  and  NBR  are  represented  to  be 
nonr.arriers.  NBR  is  controlled  by  J.D.  Irving 
Limited  (In'ing). 

■    n'hisCPline  is  the  subject  of  a  [wndiiig 
.ib.indonment  application  in  Canadian  Pucific 
Liiniieil—Abamlonment — Line  Between  Skinnei 
and  Vanceboro.  ME.  Docket  No.  AB-213  (Sub-No. 
4). 

"  Accpiisition  of  the  western  portion  of  CP's  line 
tietween  Brownville  Junction  and  the  Maine- 
Queber  border  near  Skinner  and  operation  of  the 
entire  CP  line  between  Skinner  and  Vanceboro  is 
the  subject  of  a  notice  of  e.xemplion  filed 
concurrently  by  Canadian  American  Railroad 
Company  (CDAC)  in  Canaiiian  Aweritan  HatlroaJ 
Company— Acquisition  and  Operation  Exemption — 
Certain  Ljnes  of  Canadian  Pacific  Umited  m  Maine, 
Finance  Docket  .No.  32646.  Related  to  that  notice  is 
a  petition  for  exemption  filed  concurpenlly  in 
FieldcresI  Cannon,  Inc.  and  Downvast  Securities 
Corporation — Continuance  in  Control — Canadian 
American  BiiHroad  Company,  Kinam.e  Docket  No. 
32647. 


(Finance  Docket  No.  32646] 

Canadian  American  Railroad 
Company;  Acquisition  and  Operation 
Exemption;  Certain  Lines  of  Canadian 
Pacific  Limited  in  Maine 

Canadian  American  Railroad 
Company  (CDAC).  a  noncarrier,  has 
filed  a  notice  of  exemption  to  ac-quire 
and/or  operate  Canadian  Pacific 
Limited's  (CP)  line  between  Skinner  and 
Vanceboro.  ME.'  CDAC  will  acquire  and 
operate  101.7  miles  of  the  western 
portion  of  CP's  line  of  railroad  between 
milepost  0.0  at  Brownville  Junction, 
ME,  and  milepost  101.7  at  the  Maine- 
Quebec  border  near  Skinner,  ME.  and 


I  ThisCP  tine  is  the  subjerj  of  a  pending 
alwndcmmcnt  application  in  Canadian  Pacifk: 
Limited— Abandonment — Line  Between  Skinner 
and  Vanrebcro.  ME.  Docket  No.  AB-213  fSub-No 

4). 


will  operate  99.5  miles  of  the  eastern 
portion  of  CP's  line  of  railroad  Ix'tweeti 
milepost  105.1  at  Brownville  jutiction 
;iiul  iiiilt'pnst  5.6  at  the  Maine-New 
Mrunswick  border,  near  Vanceboro, 
,MK.-^ 

This  proceeding  is  n-lafed  to  a 
|H'titioii  for  exemption  filed 
■  ( (inciirrently  in  Fieldrrest  Cviinon.  Inc. 
and  Dnwnenst  Securities  Corporntinn — 
(.ontiniinnre  in  Control — Canadian 
.American  Raitrnnd  Company,  Finance 
I)ot:ket  No.  .12647.  In  that  pro«:eo<iing, 
Fieidcrest  Cannon,  Int..  (Fieldi.rcst),  and 
Downeast  Securities  (iorporalion 
IDovvneast)  |co!le<:tiv«?ly.  petitioners), 
iinncarritTS,  seek  an  exemption  under 
4'l  U.S.C     10505  from  the  jjnnr  approval 
rftjuireinciifs  of  49  l.'.S.t^.  Ii:)43-n344 
li)r  the  acijuisition  of  (  ontrol  by 
IvtilioiiiTs  of  CDAC,  upon  CDAC 
iH't.oming  a  class  III  rail  (.arrier.' 
('i)iisuinniation  of  the  .ncquisilion  and/or 
operation  by  CDAC  in  the  iiisfatit 
piocf'eding  is  contingent  upon  .to 
exemption  being  granted  by  I  he 
(.omniission  in  the  related  Fiiiani;(> 
Doc  ket  No.  32647. 

Any  loninients"'  must  Im;  filed  with 
llie  Oiiiimission  aivd  serve*!  on:  |ames  E. 
Howard.  One  International  Place, 
Boston,  MA  02110. 

This  notice  is  filed  uiider  4<)  CKR 
11,")().31.  Hthe  notice  coirtains  false  or  ^ 
iiiisleadiiig  inforinalion,  the  exemption 
is  void  ah  initio.  Petitions.fo  revoke  the 
exemption  under  49  U.S.C.  10.')05(d) 
iii;iy  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  nut 
automatically  slay  the  trans.iction. 

Because  this  line  is  the  siibje!:!  of  a 
petidinj^  abaadonnienl  ap|)li(  atioii  [>i-<' 


■  .Ai  ijiiisiiio!)  iif  the  e,ist<>rii  puriinu  <i!  CP*  line 
1'  rt'ii!  s-.ibjri  t  ol  anoihi'r  imlu  i>  i)f  cvei'ipijon 
^;nnii';)iipi>ii.s)y  ill«d  by  tisIiTii  M.niir  K.,;;w.i\ 
I  Mn.p.inv  (tiiMeni  .M.iitM>)  id  kiitUni  \t<iiiic lhii)t>iiv 
I :||||||lllny—.^Ll|lll.•:lllun  LxeiiifiUon—li.'.,!  Line  nf 
Cdnnili.n:  I'lit./ii  Uniiteit  lirtwt^n  HijwitviUe 

h:n:  turn.  ME,  and  Von.  rb-iri),  ME,  Fm .■  I>icik.-t 

■^(1.  ;t2ri.''>0.  Kiisirrn  M.iin«'  i'  n-pn'.-inliMl  Id  !»■ ;) 
i!ii:.i:.,rrii'r  .ind  Is  .i  whoiiy  i.vviumI  S4il).siili.iry  of 
Niiv  Mrunswii  k  Rajlwov  Ci>i^  p.in\  INHK),iilso 
ii'|i!fM'nti>d  !o  r*  h  uonurr.er  nurrolieil  by  J.D. 
Irvin;,  I.imitiul  ilrvinj,)  Lasliun  M.ilni;.  NHK  and 
Irviiig  have  fili.'d  .i  rduted  (i.-tiliiin  in  Eii'-U  ni  Mnine 
Hji'MoyCninpony.  /P  /n-iPi;  liiuilrl  iii„l  \r\y 
Ihuiiywiik  Hiidwoy  Ciimpimy — Petition  lor 
l>i>cliiimHrof  Imi'idiLlivn  ni,  Altermitivrlv.  Jorun 
I  \i'iiipli,!n  hruiii  -jy  ( '..S  c".  ;  l  H  tliin.'l  hc.i.,;.i.e 
I)i)(  ki't  No.  .)2().'il. 

•  Kii'iii'  rest  owns  ail  ol  iti.'  oi;t«;!.i!!ili!-,(;  slt>i:k  o! 
nownita.-.!.  I>)wneast  owiisall  of  ihi-  nursiiindinp 
vim  t.  ol  H.ingi.i  aiul  ArooMuok  RailreMtl  <;oin|)imy 
(H.\K).  .1  I  Iri.vs  II  rarriiT,  v»hii.h  owns  aiid  opi;r.ite& 
. ■pproxim.iti'K  400  inil<"s  r)f  t.u\  liiip  in  M;.iiif>. 
DiiwriiMs!  also  own*  ail  i)f  the  oiiI'Liniiins  slrx  k  ot 
1  ;  l.\C;.  I  Ipon  CDAC  betoinli;)(  a  cl.iss  III  r.iil  carrier, 
i  1.  Idcrus:  and  DowneaM  wiil  iiorilriil  two  i  arriers. 

'  A  cor.uiipnl  v»a.s  filed  on  IVii'nilx-r  .lH,  J9^M. 
I'v  Sprin-jfiiiiii  Terminal  R.iilway  t;(>ini).iny  (.ST) 
n  ij :M>s!iiij>  issuanieof  cort.iin  oiders  by  the 
I  Dii.nii.ssiDn.  -Vl's  reqiii!sts  will  Ix;  iloail  with  by  I.be 
'.nmmissloii  in  the  relalM)  t-i«vmi  e  DixkiM  No. 
•21.47 


n.l  supra),  and  labor  protective 
(onditions  would  have  been  imposed  if 
abandonment  had  been  authorized  in 
that  proceeding,  the  Commission  will 
seriously  consider  in  this  case  the 
imposition  of  the  conditions  imposed  in 
Oregon  Short  Line  R.  Co.— 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  Petitions  to  revoke  for  purposes 
of  imposing  labor  prolective  conditions 
should  address  the  exceptional 
(;ircunislances  which  would  |)er!iiit  tlie 
Commission  to  impose  such  ctondilions 
on  this  49  U.S.C.  10901  transaction. 

Drciiieti:  i:>txeniber  29,  l')'J4. 

Ry  th»'  Commission,  D;)vid  M.  Knnsr:hnik 
l)\\iHU)T,  Office  of  I'roij'cdin^i'- 
V'ernon  A.  Williams 
>!ecrftar\: 

\VK  Do( .  <»5-22h  rije,!  l    •;-<)'>;  8  •?''.  ;i!ii| 
BILLING  CODE  7035-01-P 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Hearings  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of  Civil 
Procedure  and  the  Advisory 
Committee  on  Rules  of  Evidence 

AGENCY:  Jiidiciai  Cxjniereiice  ot  the 
I  'iiitt.'d  States  Advisory  Committi;e  on 
Rules  of  Civil  Procedure  and  the 
Advisurv  Conunitltn?  on  Rules  of 
Evidence. 

ACTION:  Notice  of  «.;uicellatioii  of  ojicn 

Ilea  rings. 


SUMMARY:  The  Evidence  Rules  public 
h«!aring  scheduled  to  be  held  in  N*ow 
York,  New  York  on  January  5,  1095,  has 
been  cancelled.  The  Civil  Rules  public 
hearing  st:heduled  to  be  held  in  Dall.is, 
Texas  on  January  10.  1995,  has  been 
cancelled.  jOrigiiial  notii;e  of  both 
hearings  appeared  in  tlio  Federal 
Register  of  November  IH.  l'><)4  (59  FR 
.'■>9793).| 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej.  Chief,  Rules  Cominitice 
Sup|)ort  Office.  Admini.strative  Offit;e  ot 
the  United  States  Courts.  VVashiuglon, 
D.C.  telephone  (202)  27.1-182t). 

I):)t((i:  December  28,  n>')4. 
fohn  K.  Rabit>i, 

f.7i;e/.  Hiiles  (^mmitti^  Support  Ojiivf. 
UK  Dor.  ^?,~\m  Filed  1-4-9.S;  .S:45  ami 

BILLING  CODC  2210-Ot-M 


DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

rhe  Office  of  Management  and  Budget 
(OMB)  has  been  .sent  the  following 
collection(s)  of  information  proposals 


for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U,SC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  sint«  tb* 
last  list  was  published.  Entries  are 
grouptrd  into  submission  cat(>gories, 
with  eat.l)  entry  containing  the 
following  infonnation: 

(1)  the  title  of  the  form/col!et;tion; 

(2)  the  agency  fonn  number,  if  any, 
and  the  applicable  component  of  the 
Deparlnitjnt  .sponsoring  the  colleclion;    • 

(3)  how  often  the  form  must  he  filled 
out  or  the  information  is  co1le«:ted; 

(4)  who  will  l)e  asketl  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  an  estimate  of  the  total  numter  of 
respondents  and  the  amount  of  time 
tjstablished  for  an  average  respondent  to 
respond: 

(fi)  an  estimate  of  the  total  public 
burden  (in  hours)  associated  with  t.h* 
I olle*  tion;  and. 

(7)  an  indication  as  to  wliethtr 
.Section  3504(h)  of  Public  Law  9fi-.Sn 
applies. 

Comments  and/or  suggestions  regarding 
the  itein(s)  contained  in  Ibis  notice, 
espet  ially  regarding  the  estimated 
public  burden  and  assot;iated  response 
lime,  should  be  direi  led  to  the  OMB 
reviewer,  Mr.  Jeff  Hill  on  (202)  39.5- 
7340  and  to  the  Department  of  |uslic»?'s 
Clearance  Officer,  Mr.  Roliert  B.  Briggs. 
on  (202)  514-^319.  If  you  anti.ipato 
commcnling  on  a  form/colle«;tion,  but 
find  that  time  to  prepare  such  comments 
will  prevent  you  from  prompt 
stibinission.  you  should  notify  the  OMB 
reviewer  and  the  Department  ol  justirj' 
Clearance  Offi«;er  of  your  intent  as  .soon 
as  possible.  Written  comments  n?garding 
the  burden  estimate  or  any  other  asjHH.t 
of  the  (  olle«.tion  may  be  submitted  to 
Offiie  of  Information  and  Regulatory 
Affairs,  Oifit.e  of  Management  and 
Bmiget.  Washington,  DC  20503,  and  to 
Mr  Robert  B.  Briggs,  Department  of 
Justice  C.Uwrance  Officer,  Systems 
Polit:y  Staff/Information  Resouna's 
Management/Justice  Management 
Division  Suite  H50.  VVCTR,  Wa.shingfon. 
DC  2!)530 

Sew  Collection 

(1)  COPS  MORE  Application  K.t. 

(2)  COPS  004/01.  Office  of 
Conmninity  Oriented  Policing  Services. 

(3)  On  occasion. 

(4)  Slate  and  local  governmwit.s.  The 
COPS  MORE  Application  Kit  is  a  grant 
applit  ation  to  bo  used  to  apply  for 
grants  to  redeploy  current  sworn  law 
enfortemenf  officers  to  community 
policing  by  stale,  lo<.al.  and  Indian  frlKiI 
law  enforcement  agencies. 

(5)  1  l.'iO  annual  respondents 
estimated  at  2f>  hours  per  respoiise. 

(6)  35.H80  annual  burden  hmir> .  « 
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applicable  under  Section 
Public  Law  96-511. 
ment  on  this  item  is 
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ice  of  Availability  of 
Cooperative  Agreements  to 
program  which  provides 
and  other  related  child 
rvices  to  alien  minors 
in  the  custody  of  the  United 

artment  of  Justice, 
ion  and  Naturalization  Service 


SUMMARY:  This  announcement  governs 
the  awarl  of  Cooperative  Agreements  to 
public  oi  private  non-profit 
organiza  ions  or  agencies,  and,  under 
certain  conditions,  to  for-profit 
organiza  ions  or  agencies,  to  provide 
shelter  c  ire  and  related  child  welfare 
ser\ices  o  alien  minors  detained  in  the 
custody  jf  the  United  States  Department 
of  lustici :,  hnmigration  and 
Naturali  :ation  Ser\'ice.  The  programs 
providin  i,  such  services  shall  hereafter 
be  referr  id  to  as  the  Alien 
Unaccor  ip»tiied  Minors  Shelter  Care 
Program  >  (AUMSCPs). 

AUMJ  CPs  have  the  specific  goal  of 
providir  g  shelter  care  and  other  related 
child  we  Ifare  services  to  male  and 
female  a  ien  minors  under  18  years  of 
age  who  are  referred  to  the  CRS  by  the 
INS.  Th(  se  child  welfare  ser\'ices  will 
afford  aBen  minors  a  structured,  safe 
and  pro(  uclive  environment  which 
meets  oi  exceeds  respective  State 
guidelines  and  standards  for  similar 
services  designed  to  serve  minors  in 
AUMSC '  care  and  custody. 
Applica  ions  submitted  pursuant  to  this 
announcement  must  plan  for  the 
delivery  of  services  to  a  population  of 
alien  miiors  (90  shelter  and  10  foster 
care  bee  s). 

DATES:  (  losing  Date:  5:00  p.m.  Ea.stern 
Dayligh  Time;  February  21. 1995. 
APPLICA'  ION  REQUESTS  AND  CONTACT 
PERSON:  Eligible  applicants  may  request 
Proposa  Application  Packages  from  the 
United  ',  itates  Department  of  Justice, 
Commu  lity  Relations  Service,  Suite 
330.  55!  0  Friendship  Boulevard.  Chevy 


Chase.  Maryland.  20815;  Attention:  Orin 
McCrae.  Grants  Officer. 

Proposal  Application  Packages  may 
also  be  obtained  by  contacting  CRS  at 
(301)  492-5995,  or  FAX  (301)  492-5984. 

SUPPLEMENTARY  INFORMATION: 

Purpose  and  Scope 

The  purpose  of  the  AUMSCPs  is  to 
provide  temporary  shelter  care  and 
other  related  services  to  alien  minors  in 
INS  custody.  Shelter  care  services  will 
be  provided  for  the  interim  period 
beginning  when  the  minor  is  transferred 
into  the  AUMSCP  and  ending  when  a 
final  disposition  of  the  child's  status  is 
implemt  ntet!  Final  disposition  may 
result  in  either  tiie  bond,  release,  or 
removal  of  the  minor  from  the  United 
Stales. 

The.se  minors,  although  released  to 
the  physical  custody  of  the  CRS 
Recipient,  shall  remain  in  the  legal 
custody  of  the  INS. 

The  population  level  of  alien  minors 
is  expected  to  fluctuate  as  arrivals  and 
case  dispositions  occur.  Program 
content  must,  therefore,  reflect 
differential  planning  of  services  to 
children  in  various  stages  of  personal 
adjustment  and  administrative 
processing.  Although  the  population  of 
minors  is  projected  to  consist  primarily 
of  adolescents,  the  Recipient  is  expected 
to  be  able  to  ser\e  some  minors  who  are 
12  years  of  age  or  younger. 

The  CRS  Recipients  are  expected  to 
facilitate  the  provision  of  assistance  and 
services  for  each  alien  minor  including, 
but  not  limited  to:  physical  care  and 
maintenance,  access  to  routine  and 
emergency  medical  care,  comprehensive 
needs  assessment,  education,  recreation, 
individual  and  group  counseling,  access 
to  religious  services  and  other  social 
services. 

Other  ser\  ices  that  are  necessary  and 
appropriate  for  these  minors  may  be 
provided  if  CRS  determines  in  advance 
that  the  .service  is  reasonable  and 
necessary  for  a  particular  minor. 

The  Recipients  are  expected  to 
develop  and  implement  an  appropriate 
individualized  service  plan  for  the  care 
and  maintenance  of  each  minor  in 
accordance  with  his/her  needs  as 
determined  in  an  intake  assessment.  In 
addition,  the  Recipients  are  required  to 
implement  and  administer  a  case 
management  system  which  tracks  and 
monitors  client's  progress  on  a  regular 
basis  to  ensure  that  each  minor  receives 
the  full  range  of  program  services  in  an 
integrated  and  comprehensive  manner. 

Shelter  care  services  shall  be  provided 
in  accordance  with  applicable  State 
child  welfare  statutes  and  generally 
accepted  child  welfare  standards. 


practices,  principles,  and  procedures. 
Services  must  be  delivered  in  an  open 
type  of  setting  without  a  need  for 
extraordinan*'  security  measures'. 

However,  the  Recipients  are  required 
to  design  programs  and  strategies  to 
discourage  runaways  and  prevent  the 
unauthorized  absence  of  minors  in  care 

Service  delivery  is  expected  to  be 
accomplished  in  a  manner  which  is 
sensitive  to  the  culture,  native  language, 
and  needs  of  these  children. 

Application  review 

Applications  submitted  by  the  closing 
date  and  meeting  the  requirements  of 
this  Notice  will  be  competitively 
reviewed,  evaluated,  rated,  and 
numerically  ranked  by  an  independent 
panel  of  experts  on  the  basis  of 
weighted  criteria  listed  in  this  Notice. 
All  final  funding  decisions  are  at  the 
discretion  of  the  Associate  Director. 
Office  of  Immigration  and  Refugee 
Affairs.  Community  Relations  Service. 
The  awards  made  are  subject  to  the 
availability  of  funds  and  the 
concurrence  of  the  Assistant 
Commissioner,  Detention  and 
Deportation,  Immigration  and 
Naturalization  Service. 

Authorization 

Authority  for  the  provisions  of  shelter 
care  and  related  child  welfare  services 
to  alien  minors  detained  in  the  custody 
of  the  Immigration  and  Naturalization 
Service  is  contained  in  a  Memorandum 
of  Agreement  and  Cost  Reimbursable 
Agreement,  dated  October  1, 1994. 
between  the  Immigration  and 
Natutalization  Service  and  the 
Community  Relations  Service. 

Legislative  authority  for  CRS  Cuban/ 
Haitian  Entrant  child  welfare  activities 
is  contained  in  Title  V.  Section  501(c), 
of  Public  Law  96^22  (The  Refugee 
Education  Assistance  Act  of  1980). 

Available  Funds 

Funds  will  be  available  on  a  Fiscal 
Year  basis  to  support  the  number  of 
shelters  needed  to  provide  100  beds  (90 
shelter  beds  and  10  foster  home  beds). 
The  number  of  shelters  to  be  funded 
will  depend  on  the  design  of  the 
programs  propo-sed. 

The  awards  made  will  not  exceed  a  36 
month  program  performance  period. 
Funding  will  be  for  12  month  budget 
periods.  Continuation  of  funding  is 
dependent  upon  successful  completion 
of  prior  year  objectives,  the  level  of  need 
as  defined  by  the  Federal  government, 
and  the  availability  of  future  fiscal  year 
funding. 

The  number  of  beds  listed  above  do 
not  bind  CRS  to  any  specific  number  of 


("ooperative  Agrt;ements  or  to  any 
specific  level  of  fiinding. 

.Award  Instrument 

The  iiwards  issued  by  CRS  lu  support 
AUMSCP  services  will  be  in  the  form  of 
Cooperative  AgreenitMits,  as  defined  in 
lilt'  Federal  Grant  and  Codperjitive 
.\Krwiiient  .Act  of  1977.  P.L.  9.5-224. 
I  lie  administration  of  the  Cooperative 
Agreement  awards  will  rnquiri;  the 
substantial  programmatic  iiivolvniiiwit 
(it  the  Federal  Government. 

CRS  will  negolinte  Cooperative 
Ag.Tements  with  the  applicants 
.ippruvcd  by  the  Assoc. iaie  Dirnctnr  for 
liiunii::ration  and  Kefiigec  Alfairs,  CRS. 
Prior  to  these  negotiations,  the  CRS  will 
visit  the  proposed  program  locations  to 
conduct  a  management  review  and  to 
(A.iluale  th(^  applicartts'  finaiii  in!  and 
iirogranimatic  (.apahilitv. 

Kligible  Applicants 

Xnn-profit  organizations  incorporfifi-d 
under  Stiite  law  whi(  li  h.sve 
(icmonstrati'd  child  welfare,  S(K;i;il 
MT\  i(  ('  or  related  experience  and  are 
.ijipropriateiy  licensed  or  can 
expeditiously  meet  applicable  Slate 
licensing  requirements  for  the  provision 
(if  shelter  care,  foster  care,  group  care, 
and  related  services  to  dependent 
(  hildren  are  eligible  to  apply. 

For-profit  orgnniziitinns  hicorporaled 
under  State  law  which  have 
(iemonstratcd  (hi  Id  welfare,  social 
.service  or  related  experience,  and  are 
appropriately  licensed  or  can 
expeditiously  meet  State  litensing 
re()uiremenls  for  the  provision  of  shelter 
( :ire,  foster  care,  group  care,  and  o'lier 
related  ser\'i(,es  to  dependent  children, 
.iiid  which  can  clearly  demonstrate  that 
only  actual  costs  and  not  profits,  fe(?s.  or 
i-tlier  elements  above  cost  have  been 
tiiulgfted,  are  also  eligible  to  appiv 

Client  Population 

It  is  anti(.ipated  that  the  ( liciit 
population  will  consist  primarily  of 
males,  13-17  years  of  age.  FemaJes 
f-'cnerally  comprise  IS')!,  of  the  total 
population  of  alien  minors.  These 
minors  are  primarily  nationals  of  El 
S:ilvador,  Nicaragua,  Guatemala, 
Honduras,  and  the  FL-oplc's  R-.;public  of 
("liina:  however,  llie  RecipiiMits  should 
expect  to  provide  servir vs  to  children 
irnm  other  countries.  The  Recipiiinls 
should  ai^o  he  prepared  to  provide 
eiiK-rgency  shelter  care  to  a  limited 
iiumber  of  children  12  years  of  age  and 
younger.  Clients  would  genijrally  be 
considered  to  he  dependent  children 
without  significant  heh.ivioral  or 
psychological  problems.  Many  chiidru:). 
however,  have  inconsistent  or  sporadic 
educational  histories,  and  some 
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(hildren  may  be  illitemte  in  their  own 

language. 

Definition  uf  Alien  Minor 

An  alien  minor  is  defined  as  a  male 
.or  female  foreign  national  under  18 
years  of  age  who  is  detained  in  the 
custody  of  the  Immigration  and 
Naturalization  Service  and  is  the  subject 
of  exclusion  or  deportation  proceedings 
under  the  Immigration  .ind  Nationality 
A(.t. 

Designated  Program  Area: 

The  shelters  should  be  w  ithin  a  fifty 
mile  radius  of  the  INS  District  Office- 
San  Diego,  California;  the  INS  District 
Offic  H-I,os  Angeles.  California;  the  INS 
District  Oifice-Phoenix.  Arizona;  the 
INS  Suboffice-Tucson,  Arizona;  the  INS 
District  Office-Chicago;  the  INS  Distric  t 
Office-El  Paso;  the  INS  Di.strict  Office- 
New  Orleans.  Louisiana;  tiii*  INS  District 
Office-Newark.  New  Jersey,  the  INS 
District  Ofiice-Philadelphia, 
Pennsylvania;  the  INS  District  ()ffi(  e- 
Baltinion-  and  the  INS  District  Otfice- 
U'ashington,  D.C. 

Geographical  Location: 

The  geographical  location  ol  the 
applicants  Is  not  restricted  to  its 
.selected  area  of  service:  however,  the 
applicants  must  be  able  to  suh.stantiate 
tlv.1t  its  network  of  local  affiiiates  or  its 
subcoiitiai  tor(s)  or  subre(.ipienl(s)  will 
bt;  iilile  to  deliver  the  required  services 
effectively  and  appropriately  aiid  that 
local  service  provider  organizations  are 
licen.sed  under  applicable  State  law  to 
provide  emergency  shelter  care  and 
related  services  to  dejier.dent  (  hildnin. 

Technical  Assistance  Conference: 

The  CRS  will  hold  a  public  meeting 
regarding  this  solicitation.  Further 
information  regarding  the  lime,  date  and 
location  will  be  included  in  the 
Proposal  Application  Package. 

Application  Contents 

Applicants  are  requi-'i-d  to  .set  forth  in 
detail  a  proposal  that  meets  the  program 
ref|uirenienls  descrif»ed  in  this  Notice 
and  as  supplemented  by  the  "Alien 
Unai;companied  Minors  Shelter  Cjre 
Program — Program  Guidelines  and 
Requirements'  (available  wilh  the 
application  package).  Appli(  ants  are 
required  to  set  lorlli  in  detail  the 
following: 

A.  Program  Abstr3(.t.  The  Program 
Abstract  is  intended  to  be  a  brief 
sunmiary  of  the  proposal. 

B.  Organization/Agency  Background. 
Applicants  mu.st  include  a  detailed 
di.scus<;ion  of: 

1.  The  applicant's  professional 
history,  philo.sophy,  and  goals; 


2.  Its  particular  demonstrated 
experien(  e  with  respect  to:  provision  of 
services  to  unaccompanied  alien 
minors;  the  administration  of  residenti.nl 
shelters  for  minors:  or.  the 
administration  of  similar  type  of 
shelters:  and 

3.  The  applicant's  history  of  .servti.-e 
delivery  and  institutional  presenir  in 
the  proposed  city  where  the  sliejier  will 
be  located. 

If  the  applicant  is  a  national-level 
organization  which  proposes  to  deliver 
services  through  a  local-level  affili.ite, 
the  proposed  affiliate  must  be 
identified.  Within  the  ("ontext  of  the 
topics  outlined  above,  the  app!i(.alion 
must  address  the  local-level  affiliate's 
qualifications  and  provide  a  rationale 
for  its  particular  selection  as  their 
ser\ice  provider  and  for  use  of  sik  ii  a 
subcontra(.tual  arrangement. 

C.  Program  Design:  The  applicants, 
iiiu.st  set  forth  in  detail  information 
concerning  the  following: 

/.  Target  Population 

A  comprehensive  overview  of  the 
applicant  agency,  agency  qualifications 
and  history,  including  philosophy,  goals 
and  history  of  experience  with  respect 
to  the  provision  of  child  welfare  or 
related  services  to  minors  under  18 
years  of  age. 

2.  Mnnngfnwnt  Plan 

a.  A  plan  for  over.ill  fiscid  and 
program  management  and 
accountability. 

b.  A  di?scription  of  the  organiz:ilional 
structure  and  lines  of  authority. 

c.  .\  (  omprehensive  program  slaifing 
plan  and  information  regarding  staff 
qualifications. 

d.  A  comprehensive  plan  for 
coordination  of  activities  between  the 
various  program  components  and 
coordination  with  other  community  an»l 
governmental  agencies. 

e.  Staff  supervisory  model. 

f.  Provisions  for  staff  training. 

g.  Proposed  staff  schedule(,s). 

h.  A  description  of  the  role(s)  and 
responsihility(ies)  of  the  proposed 
consultants  and  the  rationale  for  their 
use. 

3.  Indn  idtinl  Clifnt  r.pnirt'  Plans 

Applic^mts  shall  describe  in  det.iil: 

a.  The  methodology  regarding  the 
development  of  individual  client  s»>r\'ii« 
plans: 

b.  The  process  to  ensure  that  sen.  ice 
plans  will  be  periodically  reviev\ed  and 
updated;  and. 

c.  The  staff  who  will  hove 
responsibility  for  the  development  and 
upd.iting  of  the  plans. 
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5.  Group  Counseling; 

6.  Acculturation/Adaptation; 

7.  Education; 

8.  Recreational,  Social  and  Work 
Activities; 

9.  Visitation  Procedures; 

10.  Access  to  Legal  Services;  and, 

11.  Family  Reunification  Services. 

G.  Client  Records 

Applicants  must  provide  descriptive 
information  regarding  the  development, 
maintenance  and  content  of  individual 
client  case  records,  including  a 
description  of  all  material/information 
which  will  be  maintained  in  these 
ref:ords. 

H.  Program  Records 

Applicants  are  required  to  .set  forth 
comprehensive  information  regarding 
the  types  of  program  records  to  be 
maintained  by  the  program  (daily 
activity  logs,  records  of  staff  meetings, 
cash  disbursement  systems,  daily  and 
weekly  status  of  population  reports, 
etc.). 

I.  Program  Evaluation 

Applicants  mu.st  set  forth  a  plan  for 
program  evaluation  including 
identification  of  evaluative  criteria. 

).  Budget  and  Budget  Narrative 

Applicants  are  required  to  submit  a 
comprehensive  line  item  budget. 

The  following  budget  structure  should 
be  used  to  provide  appropriate  costs 
breakdown: 

a.  Personnel; 

b.  Fringe  Benefits; 

c.  Travel  Costs; 

d.  Equipment,  including  computer 
hardware  and  software; 

e.  Supplies; 

f.  Contractual  Obligations; 

g.  Rearrangement  and  Alteijjtion  Costs 
(if  applicable); 

h.  Direct  Client  Costs; 

i.  Other;  and 

j.  Indirect  Costs. 

A  narrative  explanation  for  each  line 
item,  included  in  each  object  class,  must 
accompany  the  proposed  budget. 

K.  Supportive  Addenda  Material 

Applicants  are  required  to  submit  the 
following  supporting  material  as  an 
addendum  to  the  proposal: 

J.  Administrative  Requirements: 

a.  Agency  Administration  and 
Organization 

(1)  Agency  organizational  chart 
describing  the  agency  as  a  whole  and 
the  organizational  relationship  of  the 
proposed  program  to  other  agency 
programs; 

(2)  Comprehensive  organizational 
chart  of  the  proposed  program; 


(3)  Copies  of  Article  of  Incorporation; 

(4)  Proof  of  IRS  status  as  a  non-profit 
organization,  if  applicable: 

(5)  List  of  Officers  and  Board 
Members,  if  applicable; 

(6)  List  of  professional  affiliations  and 
certifications,  and; 

(7)  Copy(ies)  of  applicable  Slate  child 
welfare  'icense(s). 

b.  Organizational  Standards/Policies 
and  Policies  Regarding  Clients 

(1)  Personnel  Handbook  and 
Standards  of  Conduct; 

(2)  Statement  regarding  professional 
and  agency  liability; 

(3)  Copy  of  Disciplinary  Procedures; 

(4)  Copy  of  Agency  policy  regarding 
the  confidentiality  of  client  information 
and  records; 

(ri)  Discussion  of  the  method  to  be 
used  to  inform  clients  of  program  rules, 
regulations  and  policies,  inchiriing  the 
confidentiality  of  client  infornialioii; 

(6)  Copy  of  Grievance  Policy  and 
Procedures,  and: 

(7)  Fire  and  earthquake  evacuation 
procedures,  as  applicable. 

c.  Staff 

(1)  Job/Position  Descriptions  and 
resimies  (if  individuals  have  been 
identified  for  certain  positions)  for  all 
personnel  to  be  hired  for  the  program 
including  documented  evidence  of  the 
availability  of  bi-lingual  and  culturally 
sensitive  personnel,  and; 

(2)  Resumes  and  qualifications  of 
program  consultants. 

d.  Community  Support  of  the  Program 

(1)  Ltitters  of  program  support  from 
local  political  representatives,  social 
ser\  ice  agencies,  etc.  Letters  should 
reflect  writers"  awareness  of  programs 
intent,  potential  Federal  funding  source 
and  location  of  the  program.  Letters 
should  also  contain  a  recommendation 
or  connnent  regarding  the  proposed 
program: 

(2)  A  listing  of  service  providers  to 
whom  clients  will  be  referred,  including 
name,  address  and  description  of 
service(s)  to  be  provided,  and; 

(3)  A  listing  of  voluntary  and^or 
donated  resources,  including  letters  of 
intent  from  the  agency  or  entity 
providing  the  re.sources.  if  applicable. 

e.  Implementation  Plan 

A  plan  for  program  implementation 
including  timelines  regarding 
significant  milestones. 

2.  Finance 

a.  A  copy  of  the  most  recent  agency/ 
organization  audit. 

b.  A  description  of  the  agency/ 
organization  Financial  Management 
System. 


c.  A  listing  of  other  Federal,  .State, 
local  or  foundation  grants,  cooperative 
agreements  or  contracts,  etc..  being 
administered  by  the  applicant.  This 
material  should  include  information 
regarding  the  funding  sour(:e(s);  gr.int. 
(ooperative  agreements  or  contra(,t 
number:  level  of  financial  support; 
purpose  of  award;  grant,  cooperative 
agreement  or  contrat.t  performance 
period:  and  name,  address  and 
telephone  number  of  grant,  cooperative 
agreement  and/or  contract  office 
(Federal,  State  or  local). 

d.  Subrecipients  and/or 
Subcontractors. 

(1)  Identify  all  proposed  servi(.es 
which  are  to  be  awarded  to 
subrecipients/subcontractors; 

(2)  Provide  relevant  backgroniid 
material  regarding  the  proposed 
subrecipient(s)/subcontractor(s),  and; 

(3)  Provide  letters  from  the  proposed 
subrecipient(s)/subcontra<.tor(s) 
indicating  their  commitment  and  the 
specific  services  to  be  provided. 

e.  (1)  Itemized  budget. 

(2)  A  narrative  explaining  the  budget. 

Screening  Criteria 

CRS  will  .screen  all  applications 
submitted  pursuant  to  this  Notice  to 
determine  whether  an  application  is 
sufficiently  complete  to  warrant 
consideration  and  review  by  the  (;RS 
Review  Panel.  An  application  may  be 
rejected  if: 

1.  The  application  is  from  an 
ineligible  applicant; 

2.  The  application  is  received  after  the 
closing  date; 

3.  The  application  oniits: 

a.  Documented  written  evidence  of 
community  support  for  the  program; 

b.  A  comprehensive  line-item  budget 
with  appropriate  descriptive  narrative, 
or; 

c.  A  copy  of  the  latest  financial  audit 
of  the  applicant. 

Criteria  for  Evaluating  Applications 

Applications  will  be  reviewed, 
evaluated,  and  ranked  numerically 
according  to  the  following  weighted 
criteria: 

1.  The  degree  to  which  the  entire 
proposed  plan  for  developing, 
implementing  and  administering  a 
shelter  care  program  is  clear,  succinct, 
integrated,  efficient,  cost  effective  and 
likely  to  achieve  program  objectives.  (1.5 
points) 

2.  The  quality  of  the  applicant  s 
program  management  and  staffing  plans 
as  demonstrated  by: 

a.  The  adequacy  of  the  plan  for 
program  management  and  the  plan  for 
coordination  between  the  components 
of  the  program. 


b.  The  adequacy  of  the  plan  for 
coordination  with  community  and 
governmental  agencies. 

c.  The  adequacy  of  the  qualifications 
of  the  applicant  organization,  and  the 
extent  to  which  this  organization  has  a 
demonstrated  record  as  a  provider  of 
child  welfare  or  other  social  services. 

d.  The  extent  to  which  the  applicant 
has  a  demonstrated  capacity  for 
effective  fiscal  managemeni  and 
accountability. 

e.  The  extent  to  which  sub- 
recipienl(s)/subcontractor(s)  have  a 
demonstrated  capacity  for  effective 
fiscal  and  program  management  and 
acc;ountability. 

f.  The  adequacy  of  the  plans  for  staff 
supervision  and  intro-program 
communication. 

g.  The  adequacy  of  the  staffing  plans 
in  terms  of  the  relationship  between  the 
proposed  functions  and  responsibilities 
of  the  staff  in  the  program,  and  the 
education  and  relevant  experience 
required  for  the  position. 

h.  Clear  organizational  charts 
delineating  organizational  relationships 
and  levels  of  authority,  including  the 
identification  of  the  staff  position 
accountable  for  the  overall  management, 
direction  and  progress  of  the  program. 
(20  points) 

3.  Program  Services — The  applicants 
response  to  the  required  program 
services,  including  a  description  of 
program  resources  which  demonstrates: 

a.  The  capacity  of  the  program  to  offer 
comprehensive,  integrated  and 
differential  services  which  meet  the 
needs  of  the  clients. 

b.  Utilization  of  resources  in  a  manner 
which  enhances  program  control, 
structure  and  accountability. 

c.  Provision  of  services  in  a  manner 
which  promotes  and  fosters  cultural 
identification  and  mutual  support. 

d.  Sensitivity  to  the  issues  of  i;ulture. 
race,  ethnicity  and  native  language.  (20 
points) 

4.  The  degree  to  which  the  applicant 
provides  effective  strategies  of 
programmatic  control,  predictability 
and  accountability  as  evidenced  by  the 
structure  and  continuity  inherent  in  the 
program  design.  (15  points) 

5.  The  adequacy  of  the  plans  for: 

a.  developing  and  updating  individual 
client  ser\  ice  plans;  and, 

b.  the  proposed  system  of  case 
manaoement.  (10  points) 

fi.  The  reasonableness  of  the  proposed 
budget  and  budget  narrative,  in  relation 
to  proposed  program  activities.  (10 
points) 

7.  The  plan  for  program  evaluation, 
including  the  methodology  and  criteria 
for  evaluation  of  the  program.  (Ft  points) 

H.  The  degree  to  wnich  the 
application  has  provided  written 


documented  evidence  of  community 
support  and  acceptance  of  the  program 
(5  points) 

Application  Submission 

Applicants  must  submit  a  signed 
original  and  two  copies  of  the  Proposal 
and  supporting  documentation  to  the 
United  States  Department  of  Justice. 
Community  Relations  Service,  Suite 
330.  .t5.50  Friendship  Boulevard.  Chevy 
Chase.  Maryland,  20815;  Attention: 
Odin  McCrae.  Grants  Officer  by  5  p.m. 
(Eastern  Time)  of  the  closing  date. 

Apphratinns  Dehvered  by  Mail 

An  applicant  must  show  proof  of 
mailing  consisting  of  the  following: 

1.  Alegible  dated  U.S.  Postal  Servii;e 
postmark. 

2.  A  legible  mail  receipt  with  the  dale 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

3.  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service.  CRS  does  not  occept 
either  of  the  following  as  proof  of 
mailing: 

(1)  a  private  metered  postmark,  or  (2) 
a  mail  receipt  that  is  not  dated  by  the 
U.S.  Postal  Service. 

Applicants  should  note  that  the  U.S. 
Postal  Serv  ice  does  not  uniformly 
provide  a  dated  postmark.  Before 
relying  on  this  method,  the  applicant 
should  check  with  its  local  Post  Office. 
Applicants  are  encouraged  to  use 
registered  or  at  least  First  Class  mail. 
Each  late  applicant  will  be  notified  that 
the  application  will  not  be  considered. 

Applications  postmarked  on  or  before 
5  p.m.  (Eastern  Daylight  Time), 
February  21.  1995,  shall  be  considered 
as  timely  applications. 

Applications  Delivered  by  Hand 

An  application  that  is  hand  delivered 
must  be  taken  to  the  United  States 
Department  of  Justice.  Community 
Relations  Service.  Suite  330,  5550, 
Friendship  Boulevard,  ChexT  Chase. 
Man,  land  20815. 

The  Grants  Management  Office  will 
accept  hand  delivered  applications 
between  9:00  a.m.  and  5:00  p.m.. 
Eastern  Daylight  Time,  daily.  ex(  epi 
Saturdays.  Sundays,  and  Federal 
holidays.  An  application  that  is  hand 
delivered  will  not  be  accepted  after  5:00 
p.m.,  Eastern  Daylight  Time,  on  iht; 
( losing  date.  Applications  hand 
delivered  on  or  before  the  closing  (\.iU> 
shall  be  considered  as  timely 
applications. 

Public  Program  Orientation  Meeting  for 
Prospective  Applicants 

CRS  will  hold  a  pul)li<;  program 
orientation  meeting  for  prospe<.ti\f 
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irs,  CRS.  Awards  will  be 
availability  of  funds. 
Time:  CRSexpects  that  all 
issions  will  be  reviewed 

thin  45  days  of  the  closing 


for  Future  Funding:  If 
is  selected  for  funding, 
of  Justice  has  no 
:o  provide  any  additional 
ing  beyond  the  first  budget 

of  an  award  to  increase 
e.xtend  the  period  of 
» is  at  the  total  discretion  of 

of  Justice. 
t  Federal  Debts:  No  award 
funds  shall  be  made  to  an 
vho  has  an  outstanding 
Federal  debt  until  either:  (1) 
lent  account  is  paid. in  full: 
ated  repayment  schedule  is 
and  at  least  one  payment  is 
(3)  other  arrangements 
to  the  D^^pnrtment  of  Ju.stice 


partiient 


1/  in 


(ir 


Cjheck  Review:  All  non-profit 
fit  applicants  are  subject  to  a 

review  process.  Name 
intended  to  reveal  if  any  key 
s  associated  with  the 
lave  been  convicted  of,  or  are 
acing,  criminal  charges  such 
ft,  perjury,  or  other  matters 
ificantly  reflect  on  the 
s  management,  honesty  or 

ntegrity. 
Applicant  Certification:  AW 

plicants  must  submit 

OIPForm-4061-6, 
ions  Regarding  Debarment, 
n  and  Other  Responsibility 
I  'rug-Free  Workplace 

nts  and  Lobbying:" 


-pr  3 

:he(  k 


tief 


in 


A.  Nonprocurement  Debarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  CFR  Part  26,  Section  105) 
are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Su.spension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

B.  Drug-Free  Workplace.  Grantees  (as 
defined  at  15  CFR  Part  26,  Se<:tion  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  "Government-wide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

C.  Anti-Lobbving.  Persons  (as  defined 
at  15  CFR  Part  28,  Section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352.  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000; 

D.  Anti-Lobbying  Disclosures.  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL.  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
Part  28,  Appendix  B. 

Lower-Tier  Certifications:  Recipients 
shall  require  applicants/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower-tier  covered  transactions  at 
any  tier  under  the  awarti  to  submit,  if 
applicable,  a  completed  OJP  Form 
4061-6.  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion  Lower-Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL, 
■Disclosure  of  Lobbying  Activities."  OJP 
Form  4061-6  is  intended  for  the  use  of 
Recipients  and  should  not  be 
transmitted  to  the  Department  of  Justice. 
SF-LLL  submitted  by  any  tier  recipient 
or  subref:ipient  should  be  submitted  to 
the  Department  of  Justice  in  accordance 
with  the  instructions  contained  in  the 
award  document. 

False  Statements:  A  false  statenuMit  on 
an  application  is  grounds  for  denial  or 
termination  of  fiinds,  and  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

Disclosure  of  Federal  Participation: 
Recipients  and  subrecipients  receiving 
Federal  funds  must  adhere  to  the 
requirements  of  Section  136  of  the 
Department  of  Defense  Appropriation 
Act  (Steven's  Amendment  of  October  1. 
1988).  The  Steven's  Amendment 
-■•equires  grantees  and  subgranteos  to 
state  clearly  in  writing,  during  tinie  of 
applii:ation  submission:  1)  the 
percentage  of  the  total  cost  of  the 
proi'.ram  or  project  which  will  l)e 


financed  with  Federal  money;  and  2)  the 
dollar  amount  of  Federal  funds  for  the 
project  or  program.  All  grantees  and 
subgrantees  shall  make  this  .statement 
when  issuing  statements,  press  releases, 
requests  for  proposals,  bid  solicitations, 
and  other  documents  describing  projects 
or  programs  funded  in  whole  or  in  part 
with  Federal  funds. 

Federal  Policies  and  Procedures: 
Recipients  and  subrecipients  are  subject 
to  all  applicable  Federal  laws  and 
Federal,  Department  of  Justice,  and  CRS 
policies,  regulations,  and  procedures 
applicable  to  Federal  financial 
assistance  awards. 

Dated:  Dccrember  27. 1»«)4. 

CdtaUig  of  Fedffntl  Homestic  Assistaiici' 
Number.  16.201 
Jeffrey  Weiss. 

Acting  Direttor.  Community  Relations 
St-nice. 

Intergovernmental  Review 

Application  Requirements 

Pursuant  to  Exe<:utive  Order  12372, 
Intergovernmental  Review  of  Fetleral 
Programs,  all  States  have  the  option  nl 
designing  prot.edures  for  review  and 
comment  on  applications  for  P'ederally 
assisted  programs  from  State  and  local 
applicants. 

Each  applicant  is  required  to  notify 
eac;b  State  in  which  it  is  proposing 
activities  under  this  announcement  and 
to  comply  with  the  State's  established 
review  procedures.  This  may  lie  done  by 
contacting  the  applicable  State  Single 
Point  of  Contact  (SPOC). 

State  Requirements 

Comments  and  recommendations 
relative  to  applic;atipns  submitteil  under 
this  solicitation  should  l)e  mailed  nn 
later  than  30  days  after  the  date  of 
publication,  addressed  to:  Kenneth 
I,eutbet:ker,  Associate  Director. 
Immigration  and  Refugee  Affairs. 
Community  Relations  Service.  Suite 
330.  5r)50  Friendship  Boulevard,  Chevy 
Chase.  Mary  land  20815. 
|FR  D<k:.  <IS-17!S  Filed  1-4-95;  «:4S  ami 
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Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  and 
the  Resource  Conservation  and 
Recovery  Act;  ASARCO  Inc. 

In  accordance  w  ith  Deparlii.cnt  of 
Justice  Policv.  28  CiFR  50.7,  38  FR 
19029,  and  42  U.S.C.  9H22(il),  notice  is 
herebv  given  that  on  December  23,  1994. 
a  proposed  Consent  Decree  was  lodged 
with  the  United  States  District  Court  for 


liie  Western  District  of  Washington  in 
I'nited  States  v.  ASARCO  Inc..  Civil 
Action  No.  C94-5714RJB.  The  proposed 
Consent  Decree  settles  claims  asserted 
by  the  United  States  at  the  request  of  the 
United  States  Environmental  Protection 
Agency  (EPA)  for  releases  of  hazardous 
substances  at  the  Ruslon/North  Tacoma 
Study  Area  operable  unit  of  the 
Ciom.mencement  Bay  Nearshore/ 
Tideflats  Superfund  Site  in  th^  Town  of 
Huston  and  City  of  Ta(  oma. 
Washington.  The  defendant  in  the 
action  is  ASARCO  Incorporated 
(.Xsarco).  The  claims  of  the  United 
States  on  behalf  of  EPA  are  based  upon 
contaminalion  of  the  Ruston/.N'orth 
Tacoma  Study  Area  (the  Study  Area),  an 
area  of  approximately  9.")0  acres  that  lies 
within  approximately  a  one  mile  radius 
of  the  former  Asarco  smelter. 

In  the  complaint,  the  United  States 
asserted  claims  against  Asan.o  pursuant 
to  Sections  106  and  lor(a)  of  the 
(iomprehensive  Em  ironnumtal 
Response.  Compensation,  and  Liability 
Act  (CERCLA),  as  amended.  42  U.S.C." 
9606  and  9607(a),  and  Section  7003  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA),  42  U.S.C.  6973. 
tor  injunctive  relief  to  abate  ;in 
inuninent  and  substantial  endangerment 
to  public  health  or  welfare  or  the 
I'livironment  due  to  l!ie  release  or 
tiireatened  release  ot  iia/ardoiis 
substances  at  the  Study  Area.  The 
United  Stales  also  sought  recovery  of 
costs  that  have  been  and  will  Ix; 
incurred  in  response  to  releasi-s  and 
threatened  releases  of  hazardous 
substances  at  the  Stiiiiv  Area. 

Pursuant  to  the  (ionsent  Decree, 
.•\sarco  has  agreed  to  sample  properties 
iiiid  areas  within  the  .Studv  .-\ri-a. 
excavate  soil  and  slag  from  |)roperties 
that  exceed  action  levels  for  lead  and 
arsenic,  and  replace  excavated  soil  and 
slag  with  clean  soil  and  gravel.  The 
•  estimated  value  of  the  work  to  be 
performed  is  S26  million.  Asarco  will 
iilso  develop  and  implement  a 
I oinmunity  protection  measures  (CPM) 
program  for  the  Stiuly  .Area.  The  CPM 
program  will  contain  provisions  to 
fiisure  the  integrity  of  clean  soil  caps 
where  they  are  placed  over 
contaminated  soil  that  is  deeper  than 
the  ma.xinuim  depth  to  which  Asarco 
must  excavate,  and  to  inform  current 
and  future  property  owners  wherever  a 
(lean  soil  cap  covering  contaminated 
soil  exists  on  their  property.  Tht?  CPM 
|)rogram  will  also  advise  residents  how 
lo  reduce  exposure  to  soils  that  are  not 
removed  but  that  contain  concentrations 
of  arsenic  or  lead  th.it  exceed  either 
action  levels  or  levels  commonlv  found 
in  urban  areas.  The  Consent  Decree 
hirther  requires  Asarco  to  develop  and 


implement  a  soil  testing,  collection  and 
disposal  program  to  apply  when 
contaminated  soil  is  excavated  in  the 
future  from  beneath  a  clean  cap  or  other 
area  where  contaminated  soil  renrains. 
including  from  areas  beneath  roadways 
and  other  hard  surfaces.  A.san  o  will 
also  reimburse  EPA  for  $2,668,443  in 
past  response  costs  that  EPA  has 
incurred  in  the  Study  Area  and  will 
reimburse  EPA  for  all  of  its  future 
response  costs. 

In  exchange,  Asarco  will  re«  eive  a 
covenant  not  to  sue  from  the  United 
States  with  respect  to  the  Study  Area  for 
claims  pursuant  to  Sections  106  and 
107(a)  of  CERCLA  and  Section  7003  of 
RCR/\,  42  U.S.C.  6973. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Re.sources 
Division,  U.S.  Department  of  Justice. 
Washington,  DC.  20530,  and  should 
refer  to  United  States  v.  ASARCO  Inc.. 
D.J.  Ref.  No.  90-11-2-698C. 

The  proposed  Consent  Decn-e  and 
exhibits  may  be  examined  at  the 
following  locations:  the  Region  10 
Office  of  EPA,  7th  Floor  Records  Center. 
1200  Sixth  Avenue,  Seattle,  \V.\  98101: 
,-\SARCO  Information  Center,  5311 
North  Commercial,  Ruston,  Washington 
98407;  the  Tacoma  Public  Library.  Main 
Branch,  1102  Tacoma  Avenue  South. 
Northwest  Room,  Tacoma,  W  A  98402; 
and  Citizens  for  a  Healthy  Bay.  771 
Broadway,  Tacoma,  WA  98402.  The 
complete  Administrative  Record  for  the 
Ruston/North  Tacoma  Study  Area  mav 
be  reviewed  at  the  EPA  Region  10  office 
in  Seattle  and  at  the  Main  Bran<;h  of  the 
Tacoma  Public  Library. 

A  copy  of  the  Consent  Decree  and 
exhibits  (if  requested)  may  be  obtained 
in  person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street.  N.W..  4lh 
Floor,  Washington.  D.C.  2000.'"..  (202) 
624-0892.  In  requesting  copies,  please 
enclose  a  check  in  the  amount  of  S20.25 
(without  exhibits]  or  S202.50  (with 
exhibits)  (25  cents  per  page 
reproduction  cost)  payable  to  the 
"Consent  Decree  Library." 
Bruce  Gelber. 

.■\rtinfi  Chief.  Environmental  Enfnn  em^nt 

Section.  Environment  iin,1  Xattmil  Hnsourre's 

Division. 

!FK  Do. .  »I5-184  Fil.'-d  l-4-<).i:  845  ,i!n| 
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Notice  of  Lodging  ot  Consent  Decre<» 
Pursuant  to  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act;  Bay 
Area  Battery  Inc. 

In  accordance  with  the  policy  oi  the 
United  States  Department  of  Justice,  as 
provided  in  28  CFR  50.7,  notice  is 
hereby  given  that  on  December  21.  1994. 
a  proposed  Consent  Decree  in  I'nited 
States  V.  Bay  Area  Batten;  Inc..  Ci\  il 
No.  94-50390-RV,  was  lodged  with  the 
United  States  District  Court  for  the 
Northern  Distrid  of  Florida.  The 
propo.sed  Con.sent  Decree  concerns  the 
Sapp  Battery  Superfund  Site  in  Jackson 
County.  Florida.  The  Site  is 
contaminated  with  heavy  metals  t  aused 
by  a  battery  cracking  business  that 
operated  on  the  Site  from  1970  until 
1980.  Pursuant  to  Sections  106  and 
107(a)  of  CERCLA.  42  U.S.C.  9696  and 
9607(a),  the  Complaint  in  this  action 
seeks  defendants'  performance  of  the 
remedy  selected  by  EPA  for  the  Si'te.  as 
well  as  rtH;overy  of  previously 
unreimbursed  response  costs  in<  urred 
and  to  he  incurred  by  the  United  Stall's 
in  connection  with  the  Site. 

The  20  Settling  Defendants  !ia\f 
agreed  in  the  proposed  Consent  IXt  ree 
to  reimburse  the  United  States  in  the 
amount  of  $214,500.  which  compiises  a 
portion  of  its  response  costs  incii,'ri'd  at 
the  Site.  The  proposed  decree  also 
provides  that  the  settlors  will  pay 
554,800  to  another  group  of  potei.iially 
responsible  parties,  who  are  peril >rm ing 
a  portion  of  the  remedy  selected  h\  KP.'\ 
for  the  Site  under  co.'isent  deiin-f 
entered  by  the  Court  in  United  St.ite^  v. 
Aaron  Srrnp,  et  al..  Civ.  No.  92-.')()244/ 
LAC.  on  March  10.  1993. 

The  Department  of  Ju.stice  will  receive 
tor  a  period  of  thirty  (30)  days  from  the 
date  of  tl-.is  publication  comments 
concerning  the  proposed  Con.sent 
Decree.  Comments  should  he  addressed 
to  the  Assistant  Attorney  General. 
Environment  and  .Natural  Resources 
Division.  U.S.  Department  of  Justice. 
P.O.  Box  7611,  Ben  Franklin  Station.' 
Washington.  D.C,  20044,  and  stuudd 
refer  to  I  'nited  States  v.  Bav  Area 
Battery.  Inc..  D.J.  Ref.  90-li-2-699{i. 

The  proposed  Consent  Decree  uiay  be 
examined  at  any  of  the  following  ottlces: 
(1)  the  Office  of  the  United  States 
.\ttorney  for  the  Northern  District  ui 
Florida,  114  E.  Gregory  Street, 
Pensacola.  Florida:  (2)  the  U.S. 
Environmental  Protection  Agenc  \. 
Region  4.  345  Courtland  Street.  \.K.. 
.•\tlantn.  Georgia;  and  (3)  the  Coi:    -nl 
Decree  Library.  1120  G  Street.  N  />  .  4th 
Floor;  Washington,  DC  20005,  l_  J) 
624-0892.  Copies  of  the  proposeii 
Decree  may  be  obtained  by  mail       .n 
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50.7,  notice  is  herebv 
December  22,  in<)4.  a 
decree  in  Unittid 
ird  Mining  Co..  ct  nl.  and 
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t:ontributed  to  the  Site  from  tlie  Haynes 
Stellite  Company  is  minin^al.  The 
proposed  t:onsent  decree  resolves  the 
Ihiited  States'  and  Idaho's  chums  only 
against  Union  Carbide  and  has  no  effei:t 
on  the  claims  against  any  of  the  other 
defendants,  or  any  counterclaims  or 
cross-t;laims  against  any  of  the  other 
parties.  Pursuant  to  the  proposed 
t:on.sent  decree.  Union  Cariiide 
Corporation  will  pay  $250,000  to  the 
Plaintiff  Governments  in  return  for 
dismissal  from  the  action  and 
t:ontribution  protection. 

The  Department  of  Justic.e  will  reteive 
comments  relating  to  the  proposed 
t:onsent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publit:ation. 
Comments  should  be  addressed  to  the 
.'\ssistant  Attorney  General, 
Environment  and  Natural  Resources 
Division.  Department  of  Iustit;e.  P.O. 
Box  7B11,  Ben  Franklin  Station, 
Washington,  D.C.  20044,  and  refer  to 
United  States  v.  Blackbird  Mining  Co..  et 
al.  and  State  of  Idaho,  et  al.  v.  The  M.A. 
Hnnna  Company.  DOJ  number  90-11- 
2-{ilB. 

Ct)pies  of  the  proposed  consent  detj-ee 
may  be  examined  at  the  Office  of  the 
Attorney  General,  Chief  Natural 
Resourt:es  Division,  700  W.  Jefferson. 
Suite  210,  Boi.se,  Idaho:  Office  of  the 
United  States  Attorney,  877  W.  Main 
Street.  Suite  201,  Boise.  Idaho:  and  the 
Consent  Decree  Library,  1120  G  Stretst. 
N.W..  4th  Floor,  Washington.  D.C. 
20005,  (202)  624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  by  mail  or  in  person  from  the 
Con.sent  Decree  Library.  When 
retjuesting  a  copy  of  the  consent  decree, 
please  enclo.se  a  check  in  the  amount  of 
S4.2;5  (25  t  ents  per  page  reproduction 
t.osts)  payable  to  the  "Con.sent  Decree 
Library".  When  requesting  a  copy  please 
refer  to  ( 'nited  States  v.  Blarkhird 
.V/;/i//i^'  Co..  et  nl.  and  State  of  Idaho,  rt 
al.  \:  The  MA.  Hanna  Company. 
Consolidated  Case  No.  8.1-4179  (D. 
Idaho).  DO)  Case  number  90-ll-2-«ir,. 
Bruce  Gelber. 

Al  tlnp  Chief.  Environmental  Enforcement 
Serliov.  Environment  and  Witiiml  nesoiines 
nivision 
\VH  rVrt    M5-18fi  Filed  1-4-95:  8:45  ami 
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Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  at:t:ordance  with  Departmental 
policy.  28  C.F.R.  4J30.7,  notif:e  is  hereby 
given  that  a  propo.sed  modified  consent 
det:ree  in  United  States  v.  City  of 
Bwdhead,  Kf^ntncky  and 
Commonwealth  of  Kentucky.  Civil 
.\clion  No.  HH-331.  was  lodged  on 


December  IR,  l'^94,  with  the  United 
States  District  Court  for  the  Eastern 
District  of  Kentucky.  (London  Division). 

The  proposed  modified  consent 
decree  resolves  the  United  Stales'  civil 
claims  against  the  City  of  Brodhead 
("City")  and  the  Conunonwealth  of 
Kentucky  for  violations  of  the  City's 
National  Pol'utant  Disc)iarge 
Elimination  Svstein  ( "NPDKS")  Permit, 
the  Clean  Water  Act.  .3.1  U.S.C.  t}*i  1251 
et  setj.  and  the  f:f>nsent  dtH:rt!e  originally 
entt;red  in  this  t.ase  on  January  11.  1989. 
The  proposed  modifietl  (onsent  decn'e 
requires  that  the  City  pay  the  linited 
Siales  S'l.OOn  in  stipul.itt-'d  penalties  for 
its  violations  of  the  original  consent 
detree.  The  proposed  modified  tiecree 
also  retjuires  the  VMy  to  perform 
additional  i:unstrut:tion  and 
rehabilitation  of  its  existing  wastewater 
treatment  plant. 

1  he  Department  of  Justice  will 
receive,  lor  a  period  of  thirty  (10)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposeti 
modified  t:onsent  detrree.  Conunenis 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  fJnvironmeiit 
and  Natural  Resources  Division. 
Department  of  Ju.stit:e.  Washington,  DC' 
20510.  and  should  refer  to  United  States 
V.  City  of  Bmdhead.  and 
Commonwealth  of  kentiu  kv.  T30J  Rei'. 
#90-.5-l-l-1205A. 

The  propo.sed  consent  det;ree  may  be 
examined  at  the  offit:e  of  the  United 
States  Attorney.  110  W.  Vine  Stri-et. 
Suite  400,  Lexington.  Kentucky  40507: 
the  Region  IV  Office  of  the 
Environmental  Protection  Agent;y,  14.5 
Court  land  Street.  NE,  Atlanta,  Georgia 
101B5:  and  at  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  4th  Floor, 
Washington  IX:  20005.  (202)  (i24-0892. 
A  copy  of  the  proposeti  consent  de<:ree 
may  Ik;  obtained  in  person  or  by  mail 
from  the  Con.sent  De<:ree  Library,  1 12(1 
G  Street,  NW.,  4th  Floor.  Washington. 
DC  20005.  In  requesting  a  copy  please 
refer  to  the  rt!ferent:ed  case  and  ent  lose 
a  t:heck  in  the  amount  of  SB. 00  (25  cents 
per  page  a-production  costs).  |)aynble  to 
the  (Con.sent  Decree  Library. 
Bruce  Gelber. 

.■\itinii  C.liirf.  Environmental  tnfonrmi'nt 
Section.  Environment  and  Stitiinil  Res-nnrt  rs 
nivision. 

|FK  I>h:.  95-187  Filrd  l-4-;r.:  «;.|',  ;im| 
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Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act;  Gulf 
Chemical  &  Metallurgical  Corp. 

In  at;t.ordance  with  Departmental 
polit:y,  28  CFR  and  50.7,  notice  is 
hereby  given  that  on  December  21.  1994, 
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a  proposed  <:onsent  decree  in  United 
States  V.  Gulf  Chemical  fr  MetnllurgirnI 
Corp.,  Civil  Action  No.  H-9.1-0100,  was 
lodged  Aith  the  United  States  District 
Court  for  the  Southern  Distrii;t  of  Texas. 
This  t;onsent  decree  represents  a 
settlement  of  claims  against  Gulf 
Chemical  and  Metallurgit:al  Corp.  for 
violations  of  the  Clean  Water  At;t. 

On  January  12, 1994,  tlie  United 
•States  filed  a  Complaint  pursuant  to 
.Section  309  of  the  Clean  Water  At;f 
("CWA"  or  "the  Act"),  33  U.S.C.  1319, 
lor  injunctive  relief  and  assessment  of 
civil  penalties  against  Gulf  Chemit:al 
and  Metallurgical  Corporation.  On 
Det:ember6.  1993,  the  United  States 
filed  its  Second  Amended  Complaint, 
rhe  Set:ond  Amended  Complaint  sought 
injuntitive  relief  and  the  assessment  of 
t:ivil  penalties  from  GCMCand  allege*! 
that  Gulf  violated  the  t;onditions  and 
limitations  of  its  NPDES  Permit  No. 
TX0034738  by  di.scbarging  pollutants  in 
excess  of  the  permit's  effluent 
limitations,  failing  to  comply  with  the 
(:ompliant;e  st.:hedule  in  Part  I.H.  of  the 
permit,  failing  to  tjomply  witli  the 
permit's  monitoring  and  reporting 
lequirements,  and  bypassing  Outfall  001 
in  violation  of  Part  II.B.4  of  the  permit; 
and  that  Gulf  failed  to  comply  with  the 
riMjuirements  of  Administrative  Order 
VI-89-058  is.sued  by  EPA  on  November 
10,  1988.  Subsequently,  the  Uniietl 
States  and  Gulf  Chemituil  and 
Mefallurgitjal  Corp.  reat:hed  a  stMtlenient 
which  resolves  the  issues  set  forth  in  the 
.Second  Amended  Complaint.  Under 
this  settlement  between  the  L'nited 
.States and  Gulf  Chemital  and 
.Metallurgital  Corp,  Gulf  Chemical  imd 
Metallurgical  Corp.  will  pay  the  United 
.States  a  t;ivil  penalty  of  $750,000.  In 
addition,  the  consent  d(M;ree  provides 
lor  stipulated  penalties  for  violations  by 
(hilf  Chemit;al  and  Metallurgital  Corp. 
of  effluent  limitations  in  NPDES  permit 
'rX0()34738. 

The  Department  of  Justii;e  will  reteive 
for  a  period  of  thirty  (30)  days  from  the 
(late  of  this  publit;ation  f:ommenfs 
relating  to  the  proposed  Consent  Det;ree. 
Comments  should  be  addre.ssed  to  the 
.Assistant  Attorney  General  of  the 
ICnvironment  and  Natural  Resources 
Division,  Department  of  Justit :e. 
Washington.  D.C.  20530,  and  .shoultl 
refer  to  United  States  v.  Gulf  Chemical 
and  Metallurgical  Corp.,  D.J.  ref.  90-5- 
1-1-2297A. 

The  proposed  t;onsenl  decn'e  may  he 
examined  at  the  Office  of  the  United 
.States  Attorney.  Southern  Distrit.t  of 
Texas.  910  Travis.  Suite  1500.  Houston. 
TX.  and  at  Region  VI,  Office  of  The 
Environmental  Protet:fion  Agency,  1445 
Ross  Ave,  Dallas,  TX  75202-2733,  and 
.it  the  Consent  Decree  Library.  1 120  G 


Street,  N.W..  4th  Floor,  Washington, 
D.C.  20005.  A  copy  of  the  proposed 
lonsent  det;ree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor.  Washington,  D.C.  20005.  In 
requesting  a  copy,  |)lease  enclose  a 
(:het;k  in  the  amount  of  $4.75  (25  cents 
per  page  reprodut.-tion  costs)  payable  to 
the  Consent  De<:ree  Library. 
Bruce  Gelber. 

A(tin}<  Chief.  Environmental  Enfoiuniieol 
.Siction.  Environment  and  .Xatural  Re.'.oiin  cs 
Divi.sion. 

jFK  DtK  .  !ir.-lH8  l-ilivi  l-4-')S;  »;45  i.ml 
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Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act;  J.F. 
Shea,  Inc. 

In  accordance  with  Deparlmenlul 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposeti  i:on.senl  de<Tee  in 
United  States  v.  /.F.  Shea.  Inc..  Civil 
Action  No.  94-21(30  GEB  (ED.  Calif.!, 
was  lodgetl  on  Det  ember  21,  19'.I4,  with 
the  Ui)it(;d  States  District  Court  for  the 
Eastern  District  of  California.  This  is  a 
civil  at  tion  .ngainst  IF.  Shea,  Inc..  uniler 
.St'iitioi)  1 11(b)  of  the  Clt^an  Air  A<  t 
("At;t  •),  42  U.S.C.  7413(b).  for  viobtitiu 
of  provi-jions  of  the  At:t  and  of  the 
regulations  tor  New  Souri:e  Perfon;iaiu:e 
Stand.nrils  ( "NSPS ')  applicable  to 
owners  and  optirators  ul  hot  mix  .isph.-dt 
ritilititis.  40  CFR  Part  60.  Subp.Til  !. 

The  violations  of  the  NSPS 
rtjgulalions  involved  emissions  ol 
e.xt:e.ssiv(;  particulate  matter  .-it  j.F.  Shea, 
file's  hot  mix  asphalt  facility  at 
Redding,  California.  The  Compldint 
sought  civil  penalties  and  injunctive 
relief  to  ensure  future  compliance  with 
the  NSPS  regulations.  Under  the 
(Consent  Deiree,  J.F.  Shea  will  p.iyj> 
i:ivil  penalty  of  $100,000.  J.F.  Shea  is 
required  by  the  C^onsent  Dut;ree  to 
•  .(induct  a  sounu?  performance  test 
within  one  year  to  establish  continueti 
compliance  with  the  applicable 
particulale  matter  emission  liinit;ition. 

rhe  Department  of  Justice  will 
receive,  lor  a  period  of  thirty  (30)  da\s 
from  the  date  of  this  pHblit:aiio!i, 
conunents  relating  to  the  prtjpo.sed 
consent  dei  ree.  C'omuients  should  Iw 
addressed  to  the  Assi.stant  Attorney 
(General  for  the  Environment  and 
Natur.'d  Resources  Divi.sion,  Department 
of  Justit.e,  Washington,  DC  20530,  antl 
should  refer  to  United  States  v.  }.F. 
Shea.  Inc..  DOJ  Ref.  «90-5-2-l-1904. 

The  proposed  t:onsent  decree  may  be 
«>xamined  at  the  offitx'  of  the  United 
States  Attorney,  Eastern  DJstrit;t  of 
California,  555  Cai)itol  Mall,  Suite  1550, 
Sacramento,  Cilifornia  95814;  the 


Region  IX  Office  of  tlie  Environmental 
Protection  Agent.y,  75  Hawthorne 
.Street,  San. Francisco,  California  94105- 
and  at  the  Consent  Decree  Librarj',  1 120 
G  Street.  NW.,  4th  Floor,  Washington, 
DC  20005.  (202)  624-0892.  A  cx>py  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Det.ree  Library,  1120  G  Stret-t, 
NW.,  4th  Floor.  Washington,  DC  20005. 
In  requesting  a  copy  please  refer  to  the 
rttferented  t:ase  and  enclose  a  chei:k  in 
the  amount  01' $4.75  (25  cents  per  page 
reprodui;tion  co.sts),  payable  to  the 
Consent  Det;ree  Library. 
Bruce  Gelber, 

.^ctina  Chifif.  Enviionmenlal  Enforcement 
St-t  tion.  Environment  and  \'iiturvl  Besnmtirs 
Division. 

UK  Dim.  95-189  Fiie.1  1- 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 

AJrr.iiistration 

Federal  Advisory  Council  on 
Occupational  Safety  and  Health;  Notice 
of  Meeting 

.Votii.e  is  hen-by  gi\e!i  that  the 
Fed<;ral  .Advisory  Count;il  on 
Occupational  .S.ifely  and  Health, 
i;st.ihlishetl  under  .Section  1-5  of 
Fxeiutive  Order  12196  of  Febm.irv  2(.. 
1980.  publisiied  in  the  Federal  Regi.ster. 
Ftibruary  27.  1980  (45  FR  1279).  will 
meet  oil  Feliruary  1,  1995,  starting  a!  I 
p.m..  in  Room  S^215  ABC,  of  the 
Frances  Perkins  Department  of  l^iibor 
Building,  200  Constitution  Avenue. 
N.W.,  Washington,  D.C.  20210.  The 
mi;eting  will  adjourn  at  approxiiiiiiici)  4 
p.m.,  and  will  be  oimmi  to  the  public. 

The  agenda  provides  for: 

I.  (Jill  to  Order 

II.  A|)pointments  to  FACOSII 

III.  X'oliintary  Protet.tion  Progr.uu  (VI'P) 
in  the  Federal  set:tor 

iV.  Re-energizing  the  Federal  .vifety  ;.:.tl 

lit^alth  program 
\'.  OSIL\  Relorm  in  the  Federal  set  tnr 
VI.  Priorities  of  OSHA's  Office  of 

li'tleral  Agency  Programs 
MI.  Re\  ise  Exet:utive  Order  12196 

VIII.  Revising  the  1960  Regulations 

IX.  Evaluations  of  Ftidenil  safety  and 
health  programs 

X.  New  Busintjss 
.\I.  .'\iljournmenl 

Written  data,  views  or  t  ommenlv  may 
be  submitted,  preferably  with  20  i:opies. 
to  ibe Offiit'  oi  Federal  Agency 
Programs,  at  the  address  provided 
below.  All  such  submissions,  rect;ivetl 
by  tlose  of  business  January  25,  1995.    • 
will  be  providtni  to  the  members  of  ll:i' 
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IFR  D<)C 


Federal  Register  /  Vol.  60.  No.  3  /  Thursday.  January  5.  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  3  /  Thuri.day.  January  5.  1995  /  Notices 


1803 


and  will  be  included  in  the 
the  meeting.  Anyone  wishing 
n  oral  presentalion  should 
Office  of  Federal  Agency 
by  close  of  business  January 
The  request  should  state  the 
time  desired,  the  capacity  in 
person  will  appear  and  a  brief 
the  content  of  the 
.  Persons  who  request  the 
to  address  the  Advisory 
may  be  allowed  to  speak,  as 

,  at  the  discretion  of  the 
n  of  the  Advisory  Committee. 
Is  with  disabilities  who  wish 
the  meeting  should  contact 
ummer  at  the  address 
below,  if  special 
ationsare  needed, 
itional  information,  please 
n  E.  Plummer,  Director. 
Federal  Agency  Programs.  U.S. 
of  Labor.  Occupational 
Health  Administration. 
3112.  200  Constitution 
vj.VV..  Washington.  D.C.  20210. 

(202)  219-9329.  An  official 
the  meeting  will  be  available 
:  inspection  at  the  Office  of 
i  Lgency  Programs. 

t  Washington,  DC  this  29th  day  of 
1994. 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Commumty  Development  Revolving 
Loan  Pragram  for  Credit  Unions 

AGENCY:  National  Credit  Union 

adminisi  ration, 

ACTION:  IJotice  of  application  period. 


SUMMARY 

.•\dmini 

applicati 

Commui 

Loan 

throughc 

to  avai 

proced 

credit 

N'CUA 


Pre  gr 


a)i 
u  es 


DATES:  / 

th^ou^ 

ADDRESSES 

partici 

should 

Commuijify 

L'nions. 

VA2231 


:  The  National  Credit  Union 
Oration  (NCUA)  will  accept 
ions  for  participation  in  the 
ity  Development  Revolving 

am  for  Credit  Unions 
ut  calendar  year  1995,  subject 
ility  of  funds.  Application 
for  qualified  low-income 
urlions  are  set  forth  in  Part  705. 
R  jles  and  Regulations. 

'1  pplications  may  be  submitted 
calendar  year  1995. 
:  Applications  for 
ion  may  be  obtained  from  and 
admitted  to:  NCUA.  Office  of 
y  Development  Credit 
775  Duke  Street.  Alexandria. 
4-3428. 


h<  ut 


ipjt 
he 


FOR  FUR1  HER  INFORMATION  CONTACT: 


The  Office  of  Community  Development 
Credit  Unions  at  the  above  address  or 
telephone  (703)  518-6610. 
SUPPLEMENTARY  INFORMATION:  Part  705. 
NCUA  Rules  and  Regulations, 
implements  the  Community 
Development  Revolving  Loan  Program 
for  Credit  Unions.  The  purpose  of  the 
Program  is  to  assist  officially  designated 
"low-income"  credit  unions  in 
providing  basic  financial  services  to 
residents  in  their  communities  which 
result  in  increased  income,  ownership 
and  employment.  The  Program  makes 
available  low  interest  loans  and  deposits 
in  amounts  up  to  $300,000  in  qualified 
participating  "low-income"  credit 
unions.  Program  participation  is  limited 
to  existing  credit  unions  with  an  official 
"low-income"  designation. 

This  notice  is  published  pursuant  to 
Part  705.9.  NCUA  Rules  and 
Regulations,  which  states  that  NCUA 
will  provide  notice  in  the  Federal 
Register  when  funds  in  the  Program  are 
available. 

Diitcd:  Deconiber  14.  1994 
Becky  Baker, 

Secretary,  NCUA  Hoard. 

jFK  Doc.  95-169  Filed  1-4-95;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Notice  of  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNiW)  will  hold  its  70th 
meeting  on  January  18  and  19.  1995,  in 
Room  t-2B3,  11545  Rockville  Pike, 
Rockville,  Maryland.  The  entire  meeting 
will  be  open  to  public  attendance,  with 
the  exception  of  a  portion  that  may  be 
closed  to  discuss  information  the  release 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy  pursuant  to  5  U.S.C.  552b(c)(6). 

The  agenda  for  the  subject  meeting 
.shall  be  as  follows: 

Wfidnesday.  Jammn,- 18.  1995—8:30 
AM.  iwtitB.OO  P.M. 

Thursday.  January  19.  199r,— 8:30  A.M. 
until  6:00  P.M. 

During  this  meeting  the  Committee 
plans  to  consider  the  following: 

A.  Nuclf^nr  Waste  Container  Materials 
Hesearch  Program — The  Committee  will 
hear  presentations  for  representatives  of 
the  NRC  Office  of  Nuclear  Materials 
Safety  and  Safeguards  (NMSS).  the  NRC 
Office  of  Nuclear  Regulatory  Research 
(RES)  and  the  Center  for  Nuclear  Waste 
Regulatory  Analyses.  Relevant 
discussions  on  topics  such  as  the  use  of 


regulatory  analysis,  the  engineered 
barrier  system  and  the  integrated  waste 
package  program  are  anticipated. 

B.  History  of  Groundwater  Travel 
Time — The  Committee  will  hear  a 
pre.sentation  on  the  history  and 
perceived  significance  of  the 
unsaturated  zone  in  the  10  CFR  Part  60 
regulation. 

C.  Meet  with  the  Director,  Division  of 
Waste  Management.  NMSS — The 
Director  will  provide  information  to  the 
Committee  on  current  waste 
management  issues,  such  as  the  NRC 
stafPs  perspectives  on  the  proposed 
Environmental  Protection  Agency's  low- 
level  wa.ste  standard. 

D.  Rock  Mechanics  Research  and 
Technical  Assistance  Programs — The 
Committee  will  receive  an  overview  by 
representatives  from  the  NRCs  Office  of 
NMSS  and  RES  on  related  technical 
assistance  and  research  projects.  A 
discussion  of  selected  research  and 
technical  assistance  projects  will  follow 
the  overview  presentation. 

E.  NRC  Prooohilistic  Risk  Assessment 
Policy  and  Implementation  Plan 
(tentativel^.^n  overview  by  NRC  Office 
of  Nuclear  Reactor  Regulation  (NRR) 
and  NMSS  representatives  will  be 
followed  by  a  general  discussion  of  the 
polic:y  and  its  applicability  to 
radioactive  waste  disposal  issues. 

F.  Committee  Activities/Future 
Agenda — The  Committee  will  consider 
topics  proposed  for  future  consideration 
by  the  full  Committee  and  working 
groups.  The  Committee  will  also  discu.ss 
organizational  and  personnel  matters 
related  to  ACNW  members  and  ACNW 
staff.  A  portion  of  this  session  may  be 
closed  to  public  attendance  to  discuss 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  pursuant  to 
5  U.S.C.  5.52h(c)(6). 

G.  Miscellaneous — Discuss 
miscellaneous  matter  related  to  the 
conduct  of  Conmiittee  activities  and 
organizational  activities  and  complete 
discussion  of  matters  and  specific  issues 
that  were  not  completed  during 
previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
Ck:tober  7.  1994  (59  FR  51219).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic: 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 


the  ACNW  Executive  Director,  Dr.  John 
T.  Larkins,  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  ACNW  Chairman.  Information 
regarding  the  time  to  be  set  aside  for  this 
purpo.se  may  be  obtained  by  contacting 
the  ACNW  Executive  Director  prior  to 
the  meeting.  In  view  of  the  po.ssibility 
that  the  schedule  for  ACNW  meetings 
may  be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  check  with  the  ACNW  Executive 
Director  if  such  rescheduling  would 
result  in  major  inconvenieni;e. 

Further  information  regarding  lojiics 
to  be  dis(  ussed,  whether  the  meeting 
has  been  cancelled  or  re.scheduled.  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  ran  be 
obtained  by  contacting  the  ACNW 
Executive  Director,  Dr.  John  r.  Larkins 
(telephone  301/41.5-7360),  between  7:30 
A.M.  and  4:15  P.M.  EST. 

Dated:  DiH.unitwr  29. 1994. 
.^nd^ew  L.  Bates, 

Advisory  Committee  Maniinement  Office^ 
jlR  Doc;.  9.5-218  Filed  1-4-95:  845  ,im| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Request  Under  Review  by  Office  of 
Management  and  Budget 

Acting  .Agency  Clearjnc.e  Officer: 

Richard  T.  Redfearn,  {2()2j  942-HH()0 
Upon  written  request  copy  available 

from:  Securities  and  Exchange 

Conunission,  Offict;  of  Filings  and 

Information  Services,  Wdshiugton,  DC 

20549. 

Proposed  Amendments: 
Riile  17Ad-2(c) 

File  No.  270-149 
Rule  17Ad-10 

File  No.  270-265 

Notice  is  hereby  given  that  pursuant 
k)  the  Paperwork  Reduction  Act  of  19H0 
(44  U.S.C.  «9  3501  et  seq.).  the  .Securities 
and  Exchange  Commission  ha.s 
submitted  to  the  Office  of  Man.igeiin'i.l 
iind  Budget  request  for  approvaJ  on 
proposed  amendments  to  the  following 
iuIps: 

Rule  17Ad-2(c)  uader  the  .Securities 
lixchange  Act  ol  1934  (15  U.S.C.  §78  et 
seq.),  requires  ri'giste.'iid  transfer  agents 
lo  file  a  notice  with  the  Commission  or 


the  appropriate  regulatory  agency 
whenever  the  transfer  agent  fails  to  meet 
t.ertain  minimum  performance 
standaids  as  set  by  Commission  rules. 
The  proposed  amendment  expands  the 
group  of  such  reportable  items,  hy 
requiring  the  transfer  agent  to  rt>port  all 
items  held  in  its  possession  for  more 
llian  three  business  days,  instead  of  four 
business  days  as  currently  required.  As 
proposed,  an  average  often  respondents 
will  incur  a  total  of  five  annual  burden 
hours  to  comply  with  Rules  17,Ad-2(c). 
((i).  and  (h). 

Rule  17Ad-10(17CFR§24»).17.n-10) 
tinder  the  Set  urities  Exchange  Act  of 
1934  (15  U.S.C.  Si*  78a  et  seq.).  requires 
transfer  agents  to  create  and  maintain 
ai .(.urate  securityholder  files.  Th(( 
proposed  amendment  to  Rule  17Ad-l[) 
would  require  certain  exempt  transfer  • 
agents  to  update  the  master 
se(  urityholder  files  everv  10  days  of 
transfer  instead  of  30  days,  as  is 
i;iirrently  required.  Approximately  l.HOO 
rccordkeepers  incur  a  total  of  3r>,t)()()  ' 
hours  complying  with  Rule  17Ad-lt). 

General  comments  regarding  the 
estimated  burden  hours  should  be 
(iirei  ted  to  the  (Clearance  Officer  for  the 
Securities  and  Exchange  Commission  at 
the  address  below.  Any  comments 
t;onf:eriiing  the  accuracy  of  the 
estimated  average  burden  hours  lor 
compliance  with  Commission  rules  ancf 
forms  should  be  directed  to  Rit;liard  T. 
Redfearn.  Acting  Director,  Office  of 
Information  Tet.hnology,  .Securilii's  and 
Exchange  Comnii.s.sion,  450  Filth  Street, 
NW.,  Washington,  DC  Z0j49  and 
Clearance  Officer  lor  the  Securities  and 
Fvchange  Comnii.ssion,  Office  of 
M.iiiage.ineiit  and  Budget,  (Fiiijctt 
Nunii)ers  3235-<J130  and  323."i-<)27;U. 
Room  3208.  New  Executive  Ofiice 
lUiilding,  Washingloh,  DC  zor.ir.i. 

Diitfil;  ».'i(-ni!HT  27,  V1I4 

Mdrgaret  II.  McFarlanti. 

l>i  i,::iy  SiiriUny. 

J!  K  Dii(  .  95-190  Fill  li  1   4   ?'5;  H  45  .,-tii 
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[Rel.  No.  IC-20807;  812-9152] 

Putnam  Adjustable  Rate  U.S. 
Government  Fund,  el  al.;  Notice  of 
Applicaticn 

!?i'<  i-nili'T  J9.  19M4. 

AGENCY:  Securities  and  Kxchanj^o 

Commission  ("SEC"). 

ACTION:  Notice  of  Applicnlio}'.  Inr 

E.xeniption  under  tlie  Investment 

Company  Act  of  1940  (the  "Act"). 


APPLICANTS:  Putnam  Adjustable  Rjile 
U.S.  (Jovernment  Fund.  Putnam 
-American  Government  lui.onu;  Fuml. 


Fiitna;n  Arizona  Tax  Exempt  Income 
Fund.  Putnam  Asia  Pacific  Growth 
Fund.  Putnam  Asset  Allocation  Funds, 
Putnam  Balanced  Government  Fund. 
Putnam  California  Tax  Exempt  Income 
Trust.  Putnam  Qilifornia  Tax  Ex<;mpt 
Money  Market  Fund,  Putnam  Capital 
Apprbci.ition  Fund.  Putnam  Capil.-;! 
Growth  and  Income  Fund.  Putnam 
Capital  Manager  Trust,  Putnam 
(ionvertible  Income-Growth  Trust. 
Putnam  Corporate  Asset  Trust.  Putnam 
Diversified  Ecjuity  Trust,  Putnam 
Di\  ersified  Income  Trust,  Putnam 
Dividend  Growth  Fund.  Putnam  Equity 
Funds,  Putnam  Equity  Income  Fund, 
Putnam  Europe  Growth  Fund,  Putnam 
Fedt-ral  Inc.ome  Trust,  Putnam  Florida 
Tax  Exempt  Income  Fund,  The  Cieorge 
Putnam  Fund  of  Boston.  Putnam  GIoIkjI 
Governmental  Income  Trust,  Putnam 
Global  Growth  Fund.  Putnam  Growth 
Fund.  Tiie  Putnam  Fund  for  Growt!:  .luo 
Income,  Putnam  Growth  and  Income 
Fund  II.  Putnam  Health  Sciences  Trust. 
Putnam  High  Yield  Advantage  Fund, 
Putnam  High  Yield  Trust.  Putnam 
Inc  ome  Fund.  Putnam  Intermediate  Tax 
Exempt  Fund,  Putnam  Investors  Fund, 
Putnam  Managed  Income  Trust.  Piil»Tain 
Massachusetts  Tax  Exempt  Income 
Fund  11.  Putnam  Michigan  Tax  Exempt 
Income  Fund  11.  Putnam  Minnesota  Tax 
Kxciiijit  Ini;ome  Fund  H,  Putnam  Money 
Market  Fund.  Putnam  Municipal 
Iiic oMi''  I'und,  Putnam  .Natural 
Rc!Sf)i:ri  f's  Fund,  Putnam  New  Jersev 
Tax  Exeiiipt  lnc:ome  Fund,  Putnani  Ncu 
OpportiHiities  Fund.  Putnam  New  York 
r.!\  Fv'inpt  lnc;ome  Trust.  Putnan:  New 
Yuik  lax  Exempt  Money  Mark'l  Fund. 
Putpaiii  .N(Hv  ^ork  Tax  Exempt 
Oi'l'i.rtuniiies  Fund,  Putnam  Ohio  Tax 
r^xcicpt  Ini:omo  Fund  II,  Putnam  OTG 
FnnT^iig  Growth  Fund,  Putnam 
Oxi'sr.is  (Jnnvth  Fi:ncl.  Putnam 
Pfi.'isv  hania  Tax  Exempt  Income  Fund. 
Piitp.iMi  R»'.>i»arc:h  Analysts  Fund, 
Petn.iM)  '\':i\  E.\empt  Inc;ome  Fund, 
ru;ii,i:;i  Tax  Excnipt  Money  Market 
FiHui.  I'utn.iiu  Tax-l-'ree  Income  Tni>t 
Piitii.iin  Total  Return  Bond  Funds,- 
}'i!''niii  U..S.  Goverimient  Income  Trust. 
Pi:tiia;:i  Utilities  C^rowth  and  Inc:ome 
Funct.  PutT'am  Vista  Fund  and  Putnanr 
Vci\.i};er  Fund,  (collef.iively,  the  "Opeii- 
E"5(!  Trjsts").  Putnuiii  Cialifornia 
Inv»'stiiieat  Grade  Municipal'Trcist, 
PutiMjii  Dividend  Income  Fund,  Putnam 
Hi^ii  Inc  i)i!ie  Convertible  and  Bond 
ICul.  Putnam  High  Yield  Munic;ipal 
Tru'^t.  Putnam  Intermediate  Governm»iii 
hi!  i.jr:e  Trust.  Pulna:n  Investment  Gradi* 
Irtermediate  Munic;ipafTrust.  Putnam 
InvestmcMit  Grade  Municipal  Trust, 
Piitiiam  Investment  Grade  Municip.il 
Tni  t  11.  Putnani  Inve.stment  Grade 
Mii.ncipal  Trust  HI,  Putnam  Managtil 
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High  Yield 
Municipal 
Income  Truit 
Intermediati  s 
Municipal 
New  York 
Trust.  Putnam 
and  Putnam 
(collectively 
and  togeth 
the  "Trusts 
Managemerit 

A(rr 

(in  I 


le  ■ 


8  a) 


RELEVANT 
under  secti 
exemption 
13(a)(3).  1 
and  23(a)  o 
thereunder, 
17(b)  of  the 
section  17( 
section  17( 
1  thereunder 


'rust,  Putnam  Managed 
ijicome  Trust,  Putnam  Master 
Putnam  Master 
Income  Trust,  Putnam 
( (pportunities  Trust.  Putnam 
Investment  Grade  Municipal 
Premier  Income  Trust 
Tax-Free  Health  Care  Fund 
the  "Closed-End  Trusts." 
with  the  Open-End  Trusts. 
),  and  Putnam  Investment 
Inc.  (the  "Manager"). 

SECTIONS:  Order  requested 
6(c)  of  the  Act  for  an 
rom  sections  13(a)(2). 

,  18(c).  18(0(1).  22(0.  22(g) 
the  Act,  and  rule  2a-7 
under  sections  6(c)  and 
Act  for  an  exemption  from 
)(1)  of  the  Act.  and  under 
)  of  the  Act  and  rule  17d- 


SUMMARY  Of 
request  an 
Trusts  to  er*er 
compensati  )n 
trustees 


APPLICATION:  Applicants 
4rder  that  would  permit  the 
into  deferred 
arrangements  with  their 


FILING  DATE: 
on  August 
December  9 


■  granti  ng 
iless 


and 


ipanii  id 


HEARING  OR 

order 

issued  un 

Interested 

hearing  by 

Secretary 

copy  of  the 

mail.  Hearihg 
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January  23 
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The  application  was  filed 
1994  and  amended  on 
1994. 


NOTIFICATION  OF  HEARING:  An 
the  application  will  be 
the  SEC  orders  a  hearing, 
dersons  may  request  a 
vriting  to  the  SEC's 

serving  applicants  with  a 
request,  personally  or  by 

requests  should  be 
the  SEC  by  5:30  p.m.  on 
1995,  and  should  be 

by  proof  of  service  on 
in  the  form  of  an  affidavit  or. 
a  certificate  of  service. 

should  state  the  nature 
s  interest,  the  reason  for  the 
the  issues  contested, 
wish  to  be  notified  of  a 
request  notification  by 
SEC's  Secretary. 


rec  uests : 


who 


tie 

Secretary.  SEC,  450  Fifth 
..  Washington.  D.C.  20549. 
One  Post  Office  Square. 
M^sachusetts  02111. 


INFORMATION  CONTACT: 
'ai.  Staff  Attorney,  at  (202) 
)r  Robert  A.  Robertson, 
f.  at  (202)  942-0564 
Investment  Management, 
estment  Company 


FOR  FURTHER 
Deepak  T 
942-0574. 
Branch  Ch 
(Division 
Office  of 
Regulation 

SUPPLEMEh^TARY  INFORMATION:  The 
a  summary  of  the 
The  complete  application 
ined  for  a  fee  at  the  SEC's 
Reference  Branch. 


Applicant's  Representations 

1.  Each  Open-End  Trust  is  a  registered 
open-end  management  investment 
company  organized  as  a  Massachusetts 
business  trust.  Certain  of  the  Open-End 
Trusts  consist  of  more  than  one  series  of 
shares.  Each  Closed-End  Trust  is  a 
registered  closed-end  management 
investment  company  organized  as  a 
Massachusetts  business  trust  and  each 
consists  of  only  a  single  series  of  shares. 
The  Manager  ser\es  as  the  investment 
adviser  for  the  Trusts.  Putnam  Mutual 
Funds  Corp.  serves  as  the  Open-End 
Trusts'  principal  underwriter. 
Applicants  request  that  the  proposed 
relief  apply  to  the  Trusts  and  all 
subsequently  registered  investment 
companies  advised  by  the  Manager 
(such  registered  investment  companies, 
together  with  the  Trusts,  being  referred 
to  collectively  as  the  "Funds").  Any 
relief  granted  from  section  13(a)(3)  of 
the  Act  would  extend  only  to  existing 
Trusts. 

2.  Each  Trust  has  a  board  of  trustees, 
a  majority  of  whom  are  not  interested 
persons  of  the  Manager  or  any  of  the 
Trusts.  Each  trustee  of  the  Trusts 
receives  an  annual  retainer  fee  and  an 
additional  fee  for  each  trustees'  meeting 
attended.  Trustees  who  are  not 
interested  persons  of  the  Manager  or  any 
of  the  Trusts  and  who  serve  on 
committees  of  the  trustees  receive 
additional  fees  for  attendance  at 
committee  meetings.  The  proposed 
deferred  fee  arrangements  would  be 
implemented  by  means  of  a  fee  deferral 
plan  (the  "Plan"),  which  would  permit 
individual  trustees  to  elect  to  defer 
receipt  of  all  or  a  portion  of  their  fees. 
This  would  enable  these  trustees  to 
defer  payment  of  income  taxes  on  such 
fees. 

3.  Under  the  Plan,  the  deferred 
trustee's  fees  will  be  credited  to  a  book 
entry  account  established  by  each 
participating  Fund  (the  "Deferred  Fee 
Account"),  as  of  the  date  the  fees  would 
have  been  paid  to  a  trustee.  The  value 
of  the  Deferred  Fee  Account  will  be 
periodically  adjusted  by  treating  the 
Deferred  Fee  Account  as  though  an 
equivalent  dollar  amount  had  been 
invested  and  reinvested  in  certain 
designated  seciu-ities  (the  "Underlying 
Securities").  The  Underlying  Securities 
for  a  Deferred  Fee  Account  will  be 
shares  of  the  Funds  that  a  participating 
trustee  designates.  Each  Deferred  Fee 
Account  shall  be  credited  or  charged 
with  book  adjustments  representing  all 
interest,  dividends  and  other  earnings 
and  all  gains  and  losses  that  would  have 
been  realized  had  such  account  been 
invested  in  such  Underlying  Securities. 


4.  The  Fund's  obligation  to  make 
payments  from  a  Deferred  Fee  Account 
will  be  a  general  obligation  of  the  Fund 
and  payments  made  pursuant  to  the 
Plan  will  be  made  from  each  Fund's 
general  assets  and  property.  With 
respect  to  the  obligations  created  under 
the  Plan,  the  relationship  of  a  trustee  to 
the  Fund  will  be  only  that  of  a  general 
unsecured  creditor,  the  Fund  will  be 
under  no  obligation  to  the  trustee  to 
purchase,  hold  or  dispose  of  any 
investments  but.  if  the  Trust  chooses  to 
purchase  investments  to  cover  its 
obligations  under  the  Plan,  then  any  and 
all  such  investments  will  continue  to  be 
a  part  of  the  general  assets  and  property 
of  the  Trust. 

5.  As  a  matter  of  prudent  risk 
management,  each  Fund  intends  to,  and 
with  respect  to  any  money  market  Fund 
that  values  its  assets  by  the  amortized 
cost  method  will,  purchase  and 
maintain  Underlying  Securities  in  an 
amount  equal  to  the  deemed 
investments  of  the  Deferred  Fee 
Accounts.  The  Plan  will  not  obligate 
any  Fund  to  retain  the  sen'ices  of  a 
trustee,  nor  will  it  obligate  any  Fund  to 
pay  any  (or  any  particular  level  of) 
trustee's  fees  to  any  trustee. 
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Applicants'  Legal  Analysis 

1.  Applicants  request  an  order  that 
woul4  exempt  the  Fimds  under  section 
6(c)  of  the  Act  from  sections  13(a)(2), 
18(a).  18(c).  18(0(1).  22(0.  22(g)  and 
23(a)  of  the  Act.  the  rule  2a-7 
thereunder,  under  sections  6(c)  and 
17(b)  of  the  Act  from  section  17(a)(1)  of 
the  Act.  and  under  section  17(d)  of  the 
Act  and  rule  17d-l  thereunder  to  permit 
the  Funds  to  enter  into  the  deferred  fee 
arrangements.  The  existing  Trusts  also 
request  an  exemption  under  section  6(c) 
from  section  13(a)(3)  of  the  Act.  The 
finding  required  by  section  17(b)(2)  for 
the  existing  Trusts  is  predicated  on  the 
assumption  that  relief  is  granted  from 
section  13(a)(3). 

2.  Sections  18(a)  and  18(c)  restrict  the 
ability  of  a  registered  closed-end 
investment  company  to  issue  senior 
securities.  Section  18(0(1)  generally 
prohibits  a  registered  open-end 
investment  company  from  issuing 
senior  .securities.  Section  13(a)(2) 
requires  that  a  registered  investment 
company  obtain  shareholder 
authorization  before  issuing  any  senior 
security  not  contemplated  by  the 
recitals  of  policy  in  its  registration 
statement.  Applicants  state  that  the  Plan 
possesses  none  of  the  characteristics  of 
senior  securities  that  led  Congress  to    .  - 
enact  these  sections.  The  Plan  would 
not  induce  speculative  investments  or 
provide  opportunities  for  manipulative 
allocation  of  any  Fund's  expenses  or 


profits,  affect  control  of  any  Fund, 
confuse  investors  or  convey  a  false 
.impression  as  to  the  safety  of  their 
investments,  or  be  inconsistent  with  the 
theory  of  mutuality  of  risk.  All  liabilities 
created  under  the  Plan  would  be  offset 
by  equal  amounts  of  assets  that  would 
not  otherwise  exist  if  the  fees  were  paid 
on  a  current  basis. 

3.  Section  22(0  prohibits  undisclosed 
restrictions  on  transferability  or 
negotiability  of  redeemable  securities 
issued  by  open-end  investment 
companies.  The  Plan  would  set  forth  all 
such  restrictions,  which  would  be 
included  primarily  to  benefit  the 
participating  trustees  and  would  not 
adversely  affect  the  interests  of  the 
trustee,  the  Fund  or  of  any  shareholder. 

4.  Sections  22(g)  and  23(a)  prohibit 
registered  open-end  investment 
companies  and  closed-end  investment 
companies,  respectively,  from  issuing 
any  of  their  securities  for  services  or  for 
property  other  than  cash  or  securities. 
These  provisions  prevent  the  dilution  of 
equity  and  voting  power  that  may  result 
when  securities  are  issued  for 
consideration  that  is  not  readily  valued. 
Applicants  believe  that  the  Plan  merely 
would  provide  for  deferral  of  payment 
of  such  fees  and  thus  should  be  viewed 
as  being  issued  not  in  return  for  services 
but  in  return  for  a  Fund  not  being 
required  to  pay  such  fees  on  a  current 
basis. 

5.  Section  13(a)(3)  provides  that  no 
registered  investment  company  shall, 
unless  authorized  by  the  vote  of  a 
majority  of  its  outstanding  voting 
securities,  deviate  from  any  investment 
policy  that  is  changeable  only  if 
authorized  by  shareholder  vote.  Certain 
of  the  Trusts  have  a  fundamental 
investment  restriction  specifically  or 
effectively  prohibiting  them  from 
investing  in  securities  of  other 
investment  companies,  except  in 
connection  with  a  merger,  consolidation 
or  acquisition  of  assets.  AppUcants 
believe  that  it  is  appropriate  to  exempt 
applicants  as  necessary  from  section 
13(a)(3)  so  as  to  enable  the  existing 
Trusts  to  invest  in  Underlying  Securities 
without  a  shareholder  vote.  Applicants 
will  provide  notice  to  shareholders  in 
the  statement  of  additional  information 
of  the  deferred  fee  arrangement  with  the 
trustees.  The  value  of  the  Underlying 
Securities  will  be  de  minimis  in  relation 
to  the  total  net  assets  of  the  respective 
Fund,  and  will  at  all  times  equal  the 
value  of  the  Fund's  obligations  to  pay 
deferred  fees.  Because  investment 
companies  that  might  exist  in  the  future 
could  establish  fundamental  policies 
that  would  accommodate  purchases  of 
shares  of  investment  companies  in 
connection  with  the  deferred  fee 


arrangement,  the  relief  requested  from 
section  13(a)(3)  would  extend  to 
existing  Trusts  only. 

6.  Rule  2a-7  imposes  certain 
restrictions  on  the  investments  of 
"money  market  funds."  as  defined 
under  the  rule,  that  would  prohibit  a 
Fund  that  is  a  money-market  fund  from 
investing  in  the  shares  of  any  other 
Fund.  Applicants  believe  that  the 
requested  exemption  would  permit  the 
Funds  to  achieve  an  exact  matching  of 
Underlying  Securities  with  the  deemed 
investments  of  the  Deferred  Fee 
Accounts,  thereby  ensuring  that  the 
deferred  fees  would  not  affect  net  asset 
value. 

7.  Section  17(a)(1)  generally  prohibits 
an  affiliated  person  of  a  registered 
investment  company  from  selling  any 
security  to  such  registered  investment 
company,  except  in  limited 
circumstances.  Funds  that  are  advised 
by  the  same  entity  may  be  "affiliated 
persons"  under  section  2(a)(3)(C)  of  the 
Act.  Applicants  believe  that  an 
exemption  from  this  provision  would 
not  implicate  Congress'  concerns  in 
enacting  section  17(a)(1)  but  would 
facilitate  the  matching  of  each  Fund's 
liability  for  deferred  trustees'  fees  with 
the  Underlying  Securities  that  would 
determine  the  amount  of  such  Fund's 
liability.  Applicants  assert  that  the 
proposed  transaction  satisfies  the 
criteria  of  sections  6(c)  and  17(b). 

8.  Section  17(d)  and  rule  17d-l 
generally  prohibit  a  registered 
investment  company's  joint  or  joint  and 
several  participation  with  an  affiliated 
person  in  a  transaction  in  connection 
with  any  joint  enterprise  or  other  joint 
arrangement  without  SEC  approval. 
Under  the  Plan,  participating  trustees 
will  not  receive  a  benefit  that  othenvise 
would  inure  to  a  Fund  or  its 
shareholders.  When  all  payments  have 
been  made  to  a  participating  trustee,  the 
participating  trustee  will  be  no  better  off 
(apart  from  the  effect  of  tax  deferral) 
than  if  he  or  she  had  received  trustees 
fees  on  a  current  basis  and  invested 
them  in  Underlying  Securities. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions:  ^ 

1.  With  respect  to  the  requested  relief 
from  rule  2a-7.  any  money  market  Fund 
that  values  its  assets  by  the  amortized 
cost  method  or  the  penny-rounding 
method  will  buy  and  hold  Underlying 
Securities  that  determine  the 
performance  of  Deferred  Fee  Accounts 
to  achieve  an  exact  match  between  such 
Fund's  liability  to  pay  deferred  fees  and 
the  assets  that  offset  that  liabilitv. 


2.  If  a  Fund  purchases  Underlying 
Securities  issued  by  an  affiliated  Fund, 
the  purchasing  Fund  will  vote  such 
shares  in  proportion  to  the  votes  of  all 
other  holders  of  shares  of  such  affiliated 
Fund. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland. 

Depu  ty  Secretary. 

IFR  Doc.  95-234  Filed  l-»-95;  8:45  am] 

BtLUNG  cooe  aoio-oi-M 

[Investment  Company  Act  Release  No. 
20806;  811-6535] 

FN  Network  Tax  Free  Money  Market 
Fund,  Inc. 

December  29.  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act  "). 

APPLICANT:  FN  Network  Tax  Free  Money 
Market  Fund,  Inc.  (the  "Fund"). 
RELEVANT  ACT  SECTION:  Section  8(0 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  December  8,  1994. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  bv 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  23,  1995  and  should  he 
accompanied  by  proof  of  ser\  ice  on  the 
applicant,  in  the  form  of  an  afiidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing- requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street,  N.W.,  Washirigton,  D.C.  20549. 
Applicant,  144  Glenn  Curtiss  Boulevanl. 
Uniondale,  NY  11556-0144. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  A.  Buescher,  Law  Clerk,  at  (202) 
942-0573,  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
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application  The  complete  application 
may  be  obti  lined  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant'!  Representations 

1 .  Applic  ant  is  an  open-end 
managemej  it  investment  company 
organized  a  s  a  Maryland  corporation. 
On  April  1'  .  1988.  applicant  fded  a 
notice  of  ro  jistration  pursuant  to  section 
H(h)  of  the  i  let  on  Form  N-8A  and  a 
registration  statement  on  Form  N-IA  to 
rtjgister  its  ihares.  The  registration 
.statement  I  ecame  effective  on  June  7. 
1M88.  and  t  le  initial  public  offering 
commence!  I  on  June  28, 1988. 

2.  On  Md  rch  8. 1994.  applicant's 
board  of  di  ectors  approved  a  proposal 
to  liquidate  and  distribute  applicant's 
tissets  to  sh  areholders.  Shareholders 
with  accouit  values  of  at  least  $1,000 
urrt;  provii  led  with  a  Notice  of 
Li(juidatioi  i  and  Offer  of  Exchange 
allowing  them  the  option  of  exchanging 
I'vMid  sharp  s  for  shares  of  General 
Municipal  ^oney  Market  Fund,  Inc. 
{•'General !  und").  a  money  market 
mutual  fund  managed  by  "The  Dreyfus 
Gorporatioi  i,  or  to  redeem  their  shares 
with  the  re  naining  shareholders. 
Shareholdc  rs  were  required  to  respond 
by  April  V  .  1994  to  accept  the  offer  of 
exchange.  Jo  formal  vote  by 
shareholde  rs  was  required  to  take  any 
action  to  e:  ;change  out  of  or  to  liquidate 
Fund  shares.  On  April  18,  1994,  all 
outstandin ;  shares  of  applicant  were 
liquidated  it  the  then-current  net  asset 
value  of  $1 .00  per  share  and  the 
proceeds  o  such  liquidation  were  paid 
to  the  reco  d  holders  of  applicant's 
shares  or  e  (changed  into  the  General 
lund. 

;j.  Uistril  lutions  to  all  securityholders 
in  complet  ?  liquidation  of  their  interests 
h'lvp  betm  nade.  No  brokerage 
commissic  as  were  incurred. 

4.  On  A{  ril  17, 1994.  approximately 
2.{,371.81i  98  shares  of  common  stock 
were  outst  nding  at  a  net  asset  value  of 
.Sl.nn  per  <  larc.  At  such  date,  aggregate 
nit  assets  ( if  applicant  were 
$23..'^71,812.98. 

5.  In  cor  nection  with  its  liquidation, 
.ipplitant  i  ncurred  approximately 

■S  4.000  of  c  Rgregate  expenses,  consisting 
primarily  i  f  printing  and  mailing  costs, 
.-ill  of  whic  1  were  paid  by  FN 
Iiuuslninn   Onter.  a  subsidiary  of  1st 
Xationwic  s  Bank  F.S.B. 

b.  .As  of  he  date  of  this  application. 
i>;ipliranl   las  no  outstanding  dt-bts  or 
litibilities.  Applicant  has  no 
>l'<irchold(  rs  and  is  not  a  party  to  any 
!it:;.;atiiiu  t  r  administrative  proceeding. 
Applicant  is  not  prnscntiy  engaged  in. 

If  do<rs  ii  propose  to  engage  in,  any 
,i,.v;i.n ;-::-- .-;  :tivit!Ci;  other  thu^ii  those 


necessary  for  the  winding-up  of  its 
affairs. 

7.  Applicant  intends  to  file  all 
documents  required  to  terminate  its 
existence  as  a  Maryland  corporation. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  SccKtary. 
|FR  Doc.  95-23.1  Filed  1-4-95;  B:45  am] 
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Self-Regulatory  Organizations;  Notice 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  To  Numbering  and 
Termmology  of  Rules  and  Correction 
of  Cross  References 

[Release  No.  34-35150;  File  No.  SR-NASD- 
94-64] 

I)eceml>er  23.  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(•'Act").  15  U.SC.  78sCb){l),  notice  is 
hereby  given  that  on  December  13,  1994. 
the  National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commi.ssion  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  herewith  filing  a 
proposed  rule  change  to  Articles  I,  III, 
IV.  V.  VII.  Vm.  IX.  XH  and  XVII  of  the 
By-Laws:  and  Articles  I.  II,  III,  IV  and  V 
of  the  Rules  of  Fair  Practice.  Below  is 
the  text  of  the  proposed  nde  change. 
Proposed  new  language  is  in  italics; 
propo.serl  deletions  are  in  brackets. 

By-Laws 

Articlf^  I 

Definitions 

When  used  in  these  By-Laws,  and  any 
rules  of  the  Corpi^ration,  unless  the 
conte.vt  otherwise  requires,  the  term: 

(a)  Unchanged. 

(b)  Unchanged. 

!(r)!  (cl  ■"Boa.'-d"  means  the  Board  of 
(iovernors  of  the  Corporation. 


'Tilt-  NAsU  urig'niily  srbmitleii  the  proposud 
rule  r.fwngn  on  .\iiVETi:t)cr  28.  1MM4.  On  Dc(xs::tfr 
1  i.  l')')4.  lilt!  N,\.SD  Tiletl  .\r.ifncliaei;t  No.  1  lo  it.s 
fiiinj  rwjuts'.iiiR  '.hat  rprtijin  liingu;ii;c  be  drirtfd 
•md  sabs!itijti;d  with  l!:«-  word  "iir.c.h.3ngpd."  Th:^ 


[(c)l  (d)  "branch  office"  nieans  an 
office  defined  as  a  branch  office  in 

|(d)l  (e)  "broker"  means  any 
individual,  corporation,  partnership, 
association,  joint  stock  company, 
business  tnist,  unincorporated 
organization  or  other  legal  entity 
engaged  in  the  business  of  effecting 
transactions  in  securities  for  the  account 
of  others,  but  does  not  include  a  bank; 

1(e))  (f)  "Commission"  means  the 
Securities  and  Exchange  Commission; 

KOI  (g)  "Corporation"  means  the 
National  Association  of  Securities 
Dealers,  Inc.: 

((g)l  ^/i/ "dealer"  means  any 
individual,  corporation,  partnership, 
association,  joint  stock  company, 
business  trust,  unincorporated 
organization  or  other  legal  entity 
engaged  in  the  business  of  buying  and 
selling  securities  for  his  own  account, 
through  a  broker  or  otherwise,  but  does 
not  include  a  bank,  or  any  person 
insofar  as  he  buys  or  sells  securities  for 
his  own  account,  either  individually  or 
in  some  fiduciary  capacity,  but  not  as 
part  of  a  regular  business; 

|(p)]  (ij  means  "government  securities 
broker"  shall  have  the  same  meaning  as 
in  Section  3(a)(43)  of  the  Act  except  that 
it  shall  not  include  financial  institutions 
as  defined  in  .Section  3(a)(46)  of  the  Act. 

l(q)|  (j)  means  "government  securities 
dealer"  shall  have  the  same  meaning  as 
in  Section  3(a)(44)  of  the  Act  except  that 
it  shall  not  include  financial  institutions 
as  defined  in  Section  3(a){46)  of  the  Act. 

|(s)|  (k)  "Governor"  means  a  member 
of  the  Board. 

[{h)l  (I)  "investment  banking  or 
securities  business"  means  the  business, 
carried  on  by  a  broker,  dealer,  or 
mimicipal  securities  dealer  (other  than 
a  b;mk  or  department  or  division  of  a 
bank),  or  govemm.ent  securities  broker 
or  dealer  of  underwriting  or  distributing 
issues  of  securities,  or  of  purchasing 
socurilics  and  offering  the  same  for  sale 
as  a  dealer,  or  of  purchasing  and  selling 
securities  upon  the  order  and  for  the 
account  of  others: 

l(i)l  (mj  "member"  means  any  broker 
or  dealer  admitted  to  membership  in  the 
Ciorporation; 

((j)|  (n)  "municipal  securities"  means 
.securities  which  are  direct  obligations 
of,  or  obligations  guaranteed  as  to 
principal  or  interest  by.  a  State  or  any 
political  subdivision  thereof,  or  any 
agency  or  instrumentality  of  a  State  or 
anv  political  subdivision  thereof,  or  an\ 
niuiiicipal  corporate  instrumentality  of 
one  or  more  States,  or  any  security 
which  is  an  industrial  development 


•  Ku!u  mtmli<irs  will  be  inserted  upon  complfition 


bond  as  defined  by  Section  3(a)(29)  of 
the  Act; 

l{k)]  (o)  "municipal  securities  broker" 
means  a  broker,  except  a  bank  or 
department  or  division  of  a  bank, 
engaged  in  the  business  of  effecting 
transactions  in  municipal  securities  for 
the  account  of  others; 

1(1)1  (p)  "municipal  securities  dealer" 
means  any  person,  except  a  bank  or 
department  or  division  of  a  bank, 
engaged  in  the  business  of  buying  and 
selling  municipal  securities  for  his  own 
account,  through  a  broker  or  otherwise, 
but  does  not  include  any  person  insofar 
as  he  buys  or  sells  securities  for  his  own 
account  either  individually  or  in  some 
fiduciary  capacity  but  not  as  a  part  of  a 
regular  business; 

T(m)]  (q)  "person  associated  with  a 
member"  or  "associated  person  of  a 
member"  means  every  sole  proprietor, 
partner,  officer,  director,  or  branch 
manager  of  any  member,  or  any  natural 
person  occupying  a  similar  status  or 
performing  similar  functions,  or  any 
natural  person  engaged  in  the 
investment  banking  or  securities 
business  who  is  directly  or  indirectly 
controlling  or  controlled  by  such 
member,  whether  or  not  any  such 
person  is  registered  or  exempt  from 
registration  with  the  Corporation 
pursuant  to  these  By-Laws: 

l(n)|  (r)  "registered  broker,  dealer, 
municipal  securities  broker  or  dealer,  or 
government  securities  broker  or  dealer" 
means  any  broker,  dealer,  municipal 
securities  broker  or  dealer,  or 
government  securities  broker  or  dealer 
which  is  registered  with  the 
Commission  under  the  Act; 

l(o)]  (s)  "rules  of  the  Corporation" 
means  all  rules  of  the  Corporation 
including  the  Certificate  of 
Incorporation,  By-Laws,  Rules  of  Fair 
Practice,  Government  Securities  Rules. 
Code  of  Procedure.  Uniform  Practice 
Code,  any  other  rules,  and  any 
interpretation  thereunder. 
*         •         •         *         • 

Article  III 

Membership 

Transfer  and  Termination  of 
Membership 

Sec.  7  (a)  Except  as  provided 
hereinafter,  no  member  of  the 
Corporation  may  transfer  its 
membership  or  any  right  arising 
therefrom  and  the  membership  of  a 
corporation,  partnership  or  any  other 
business  organization  which  is  a 
member  of  the  Corporation  shall 
terminate  upon  its  liquidation, 
dissolution  or  winding  up,  and  the 
membership  of  a  sole  proprietor  which 
is  a  member  shall  terminate  at  death. 


provided  that  all  obligations  of  the 
membership  under  the  By-Laws  and 
Rules  [of  Fair  Practice]  of  the 
Corporation  have  been  fulfilled. 


District  Committees'  Right  to  Classify 
Branches 

Sec.  10.  A  District  Committee  may 
classify  any  branch  of  a  member  not 
meeting  the  definition  of  Article  [I(c)l 
1(d)  of  the  By-Laws  as  a  "branch  office" 
if  such  Committee  is  satisfied  that  the 
definition  of  Article  ll(c)l  1(d)  of  the  By- 
Laws  is  substantially  met  and  that  the 
business  of  said  branch  in  the  district  is 
of  sufficient  importance  to  justify  such 
a  classification. 

Article  IV 

Registered  Representatives  and 
Associated  Persons 

Retention  of  Jurisdiction 

Sec.  4.  A  person  whose  association 
with  a  member  has  been  terminated  and 
is  no  longer  associated  with  any 
member  of  the  Corporation  or  a  person 
whose  registration  has  been  revoked 
shall  continue  to  be  subject  to  the  filing 
of  a  complaint  under  the  Code  of 
Procedure  based  upon  conduct  which 
commenced  prior  to  the  termination  or 
revocation  or  upon  such  person's 
failure,  while  subject  to  the 
Corporation's  jurisdiction  as  provided 
'  herein,  to  provide  information  requested 
by  the  Corporation  pursuant  to  [Article 
IV,  Section  5  of  the  NASD  Rules  of  Fair 

Practice]  Rule but  any  such 

complaint  shall  be  filed  within: 

(a)  two  (2)  years  after  the  effective 
date  of  termination  of  registration 
pursuant  to  Section  3  above,  provided, 
however,  that  any  amendment  to  a 
notice  of  termination  filed  pursuant  to 
Section  [2(b)]  3^6;  that  is  filed  within 
two  years  of  the  original  notice  which 
discloses  that  such  person  may  have 
engaged  in  conduct  actionable  under 
any  applicable  statute,  rule  or  regulation 
shall  operate  to  recommence  the 
running  of  the  two-year  period  under 
this  paragraph. 

(b)  Two  (2)  years  after  the  effective 
date  of  revocati&n  of  registration 
pursuant  to  [Article  V,  Section  2  of  the 
Association's  Rules  of  Fair  Practice) 
Rule :  or, 

(c)  in  the  case  of  an  unregistered 
person,  within  two  (2)  years  after  the 
date  upon  which  such  person  ceased  to 
be  associated  with  the  member. 


Article  V 

Affiliates 

Agreement  of  Affiliate 

Sec.  3.  No  applicant  may  become  an 
affiliate  of  the  Corporation  unless  it 
agrees: 

(a)  Unchanged. 

(b)  Unchanged. 

(c)  That,  after  affiliation,  it  will  at  all 
times  keep  its  charter,  by-laws,  [rules  of 
fair  practice  and  code  of  procedure)  and 
other  rules  so  integrated  with  the 
corresponding  Charter.  By-Laws.  [Rules 
of  Fair  Practice  and  Code  of  Procedure] 
and  other  rules  of  the  Corporation  as  not 
to  conflict  in  any  way  therewith:  and 

(d)  Unchanged. 

Conditions  of  AffiUation 

Sec.  4.  No  applicant  may  become  an 
affiliate  of  the  Corporation  unless  it 
appears  to  the  Board  of  Governors. 

(a)  Unchanged. 

(b)  That  the  charter,  by-laws,  [rules  of 
fair  practice  and  code  of  procedure]  and 
other  rules  of  the  applicant  are  so 
integrated  with  the  Corresponding 
Charter.  By-Laws.  (Rules  of  Fair  Practice 
and  Code  of  Procedure]  and  other  rules 
of  the  Corporation  as  not  to  conflict  in 
anv  way  therewith. 


Article  VII 

Board  of  Governors 

Powers  and  Authority  of  Board  of 
Governors 

.Sec.  1.  (a)  Unchanged. 

(1)  Unchanged. 

(2)  adopt  such  Rules  [of  Fair  Practice] 
and  changes  or  additions  thereto  as  it 
deems  necessary  or  appropriate, 
provided,  however,  that  the  Board  niav 
at  its  option  submit  to  the  membership 
any  such  adoption,  change  or  addition 
to  the  Rules  [of  Fair  Practice]: 

1(3)  (a)  adopt  such  rules  as  the  Boa,-d 
of  Governors  deems  appropriate  to 
implement  the  provisions  of  the  Act  as 
amended  and  the  rules  and  regulations 
promulgated  thereunder,  and  (b)  make 
such  regulations,  issue  such  orders, 
resolutions,  interpretations,  including 
interpretations  of  the  rules  adopted 
pursuant  to  this  Section,  and  directions, 
and  make  such  decisions  as  it  deems 
necessary  or  appropriate.) 

[(4)  )3j  make  such  regulations,  issue 
such  orders,  resolutions,  interpretations, 
including  interpretations  of  the  Rules 
[of  Fair  Practice],  and  directions,  and 
make  such  decisions  as  it  deems 
necessary  or  appropriate; 

l(5)](-i)  prescribe  a  code  of  arbitiatit  'i 
procedure  providing  for  the  require  J  . 
voluntary  arbitration  of  controversie.- 
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o  Take  Action  Linder 
or  Extraordinarv  Market 


)  The  Board  of  Crovernctrs.  or 
etings  of  the  Board,  a 
consisting  of  the  Chairman 
(or  in  his  absence,  a  Vice 

3f  the  board),  the  President  of 
tion,  and  a  member  of  the 

[Committee,  in  the  event  of  an 
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counter  securities  market,  the  operation 
of  any  automated  system  owned  or 
operated  by  the  Corporation  or  any 
subsidiary  thereof,  and  the  participation 
in  any  such  system  of  any  or  all  persons 
or  the  trading  therein  of  any  or  all 
securities  and  l(ii)l(2)  the  operation  of 
any  or  all  member  firms'  offices  or 
systems,  if,  in  the  opinion  of  the  Board 
of  the  Committee  hereby  constituted, 
such  action  is  necessary  or  appropriate 
for  the  protection  of  investors  or  the 
public  interest  or  for  the  orderly 
operation  of  the  marketplace  or  the 
system. 

(b)  Unchanged. 

(c)  Unchanged. 

Composition  of  Board 

Sec.  4.  (a)  The  management  and 
administration  of  the  affairs  of  the 
Corporation  shall  be  vested  in  a  Board 
of  Governors  composed  of  from  twenty- 
five  to  twenty-nine  Governors  as 
determined  from  time  to  time  by  the 
Board.  The  Board  shall  consist  of:  [(i)!(i) 
at  least  thirteen  but  not  more  than 
fifteen  Governors  to  be  elected  by  the 
members  of  the  various  districts  in 
accordance  with  the  provisions  of 
subsection  (b)  hereof;  l(ii)i(2)  at  least 
eleven  but  not  m:Ore  than  thirteen 
Governors  to  be  elected  by  the  Board  in 
accordance  with  the  provisions  of 
subsection  (c)  hereof;  [(iii)!(3)  the 
President  of  the  Corporation  to  be 
selected  by  the  Board  in  accordance 
with  the  provisions  of  Article  X,  Section 
2  of  the  By-Laws.  The  Board,  in 
exercising  its  power  to  determine  its 
size  and  composition  under  this 
subsection  (a),  shall  be  required  to  select 
its  members  in  a  manner  such  that  when 
ail  vacancies,  if  any,  are  filled,  the 
number  of  Governors  elected  by  the 
members  of  the  various  districts  in 
accordance  with  subsection  (b)  hereof 
shall  e.xceed  the  number  of  Governors 
(including  the  President)  not  so  elected. 

(b)  Unchanged. 

(c)  The  Board  shall  elect  ;(i)](J)  at 
lea.st  three  Governors  representative  of 
investors,  none  of  whom  are  associated 
with  a  member  or  any  broker  or  dealer; 
l(ii)](2)  at  least  three  Governors 
representative  of  issuers,  at  least  one  of 
whom  is  not  associated  w  iih  a  member 
or  any  broker  or  dealer;  l(iii)l(3)  at  least 
three  Governors  chosen  from  members; 
[(iv)i(4)  at  least  one  Governor 
representative  of  the  principal 
underwriters  of  investment  company 
shares  or  affiliated  members;  and  |{v)l(:)) 
at  least  one  Governor  representative  of 
insurance  companies  or  insurance 
company  affiliated  memliers. 


election  of  Board  Members 

Sec.  7.  The  Governors  elected  under 
subsection  (b)  of  Section  4  of  this 
Article  shall  be  chosen  as  follows: 

Procedure  for  Nominations  by 
Nominating  Committees 

(a)  Unchanged. 

Nomination  of  Additional  Candidates 

(b)  Unchanged. 
Contested  Elections 

(c)  If  any  additional  candidate  or 
candidates  are  nominated,  as  provided 
in  subsection  (b)  of  this  Section,  the 
District  (Committee  shall  forthwith  cause 
the  n;imes  of  the  regular  candidate  and 
of  all  other  duly  nominated  candidates 
for  eac;h  office  to  be  placed  upon  a 
ballot,  which  shall  be  sent  to  all 
members  of  the  Corporation  eligible  to 
vote  in  the  district.  Each  member  of  the 
Corporation  having  its  principal  place  of 
business  in  the  district  shall  be  entitled 
to  one  vote,  and  each  member  having 
one  or  more  registered  branch  offices  in 
the  district  shall  be  entitled  to  vote  as 
provided  in  Section  [81  9  of  Article  III. 
The  District  Committee  shall  fix  a  date 
before  which  ballots  must  be  returned  to 
be  counted.  All  ballots  shall  be  opened 
and  counted  by  such  officer  or 
employee  of  the  Corporation  as  the 
Chairman  of  the  District  Committet?  may 
designate  and  in  the  presence  of  a 
representative  of  each  of  the  candidates 
if  such  representation  is  requested  in 
writing  by  any  candidate  named  on  the 
ballot.  The  candidate  for  each  office  to 
be  filled  receiving  the  largest  number  of 
votes  cast  shall  be  declared  elected  to 
membership  on  the  Board  of  Governors, 
and  certification  thereof  shall  be  made 
forthwith  to  the  Board  of  Governors.  In 
the  event  of  a  tie.  there  shall  be  a  run- 
off election.  In  all  elections  held  under 
this  subsection  voting  shall  be  made  by 
.secret  ballot,  the  procedure  for  which 
shall  be  prescribed  by  the  Board  of 
Governors. 

Tansitional  Procedures 

(d)  Unchanged. 

Filling  of  Vacancies  on  Board 

Sec.  8.  All  vacancies  in  the  Botird 
other  than  those  caused  by  the 
expiration  of  a  Governor's  term  uf  office, 
shall  be  filled  as  follows: 

(a)  Unchanged. 

(b)  Unchanged. 

(f )  If  the  unexpired  term  is  that  of  a 
Governor  elected  by  the  Board  such 
vacancy  shall  be  filled  in  accordance 
with  the  provisions  of  subsections 
l(c)(i)l(rifJi  through  l(c)(v)]  (c)l5)oi 
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Section  4  of  this  Article  as  the  case  mav 
be 


Article  VIII 

District  Committees 

***** 

Election  of  District  Committee  Members 

Sec.  4.  Members  of  the  District 
Committees  shall  be  elected  as  follows: 

Procedure  for  Nominations  by 
Nominating  Committees 

(a)  Unchanged. 

Nomination  of  Additional  Candidates 

(b)  Unchanged. 
Contested  Elections 

(c)  If  any  additional  candidate  or 
candidates  are  nominated,  as  provided 
in  paragraph  (b)  of  this  Section,  the 
District  Committee  shall  forthwith  cause 
the  names  of  the  regular  candidate  for 
any  contested  office  and  of  all  other 
candidates  for  such  office  to  be  placed 
upon  a  ballot,  which  shall  be  sent  to  ail 
members  of  the  Corporation  eligible  to 
vote  in  the  district.  Each  member  of  the 
Corporation  having  its  principal  place  of 
business  in  the  district  shall  be  entitled 
to  one  vote,  and  each  member  having 
one  or  more  registered  branch  offices  in 
the  district  shall  be  entitled  to  vote  as 
provided  in  Section  (8)  (9)  of  Article  IH. 
The  District  Committee  shall  fix  the  date 
before  which  ballots  must  be  returned  to 
be  counted.  All  ballots  shall  be  opened 
by  such  officer  or  employee  of  the 
Corporation  as  the  Chairman  of  the 
District  Committee  may  designate,  and 
in  the  presence  of  a  representative  of 
each  of  the  candidates  if  such 
representation  is  requested  in  writing  bv 
any  candidate  named  in  the  ballot.  The 
candidate  for  each  office  to  be  filled 
receiving  the  largest  number  of  votes 
cast  shall  be  declared  elected  to 
membership  on  tlie  District  Committee, 
and  certification  thereof  shall  be  made 
forthwith  to  tlie  Board  of  Governors.  In 
the  event  of  a  tie.  there  shall  be  a  run- 
off election.  In  all  elections  held  under 
this  Section,  voting  shall  be  by  secret 
mail  ballot,  the  procedure  for  which 
shall  be  prescribed  by  the  Board  of 
Governors. 

♦         «         »         *         * 

Article  IX 

Nominating  Conmiittees 

»        •        •        »        * 

Election  of  Nominating  Committees 

Sec,  3  Members  of  the  Nominating 
Committee  shall  be  elected  as  follows: 


Procedures  for  Nominations  bv 
Nominating  Committees  ^ 

(a)  Unchanged. 

Nomination  of  Additional  Candidates 

(b)  Unchanged. 
Contested  Elections 

(c)  If  additional  candidates  are 
nominated,  as  provided  in  paragraph  (b) 
of  this  Section,  the  District  Committee 
shall  forthwith  cause  the  names  of  the 
regular  candidate  and  all  other 
candidates  for  any  contested  office  to  be 
placed  upon  a  ballot,  which  shall  be 
sent  to  al!  members  of  the  Corporation 
eligible  to  vou;  in  the  District.  Each 
member  of  the  Corporation  having  its 
principal  place  of  business  in  the 
District  shall  be  entitled  to  one  vote,  and 
each  member  ha\'ing  one  or  more 
registered  branch  offices  in  the  District 
shall  be  entitled  to  vote  as  provided  in 
Section  [8]  (9)  of  Article  III.  The  District 
Committee  shall  fix  the  date  before 
which  ballots  must  be  returned  to  be 
counted.  All  ballots  shall  be  opened  bv 
such  officer  or  employee  of  the 
Corporation  as  the  Chairman  of  the 
District  Committee  m.ay  designate,  and 
in  the  presence  of  a  representative  of 
each  of  the  candidates,  if  such 
representation  is  requested  in  writing  bv 
any  candidate  named  in  the  ballot.  The 
candidate  for  each  office  to  be  filled 
receiving  the  largest  number  of  votes 
cast  shall  be  declared  elected  to 
membership  on  the  Nominating 
Committee  and  certification  thereof 
shall  be  made  forthwith  to  the  Board  of 
Governors.  In  the  event  of  a  tie,  thiTC 
shall  be  run-off  election.  In  all  elections 
held  under  this  Section,  voting  shall  be 
by  secret  mail  ballot,  the  procedure  for 
which  shall  be  prescribed  by  the  Board 
of  Governors. 
***** 

Article  XII 

Rules  [of  Fair  Practice] 

Sec.  1.  To  promote  and  enforce  just 
and  equitable  principles  of  trade  and 
business,  to  maintain  high  standards  of 
commercial  honor  and  integrity  among 
members  of  the  Corporation,  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  provide  safeguards  against 
unreasonable  profits  or  unreasonable 
rates  commissions  or  other  charges,  to 
protect  investors  and  the  public  interest. 
to  collaborate  with  governmental  and 
other  agencies  in  the  promotion  of  fair 
practices  and  the  elimination  of  fraud, 
and  in  general  to  carr\'  out  the  purposes 
of  the  Corporation  and  of  the  Act.  the 
Board  of  Governors  is  hereby  authorized 
to  adopt  such  Rules  [of  Fair  Practice]  for 
the  members  and  persons  associated 


with  memb<>rs.  and  such  amendments 
thereto  as  it  may.  from  time  to  time, 
deem  necessary  or  appropriate.  If  any 
Mich  Rules  [of  Fair  Practice]  or 
amendments  thereto  are  approved  by 
the  Commission  as  provided  in  the  Act, 
th«!y  shall  become  effective  [Rules  of 
Fair  Practice]  flu/e.s  of  the  Corporation 
as  of  such  date  as  the  Board  of 
Governors  may  prescribe.  The  Board  of 
Governors  is  hereby  authorized,  subject 
to  the  provisions  of  the  By-Laws  and  the 
.Act.  to  administer,  enftirce.  suspend,  or 
cancel  any  Rules  [of  Fair  Practice] 
adopted  hereunder. 
*■•*•* 

Article  XVll 

Procedure  for  Adopting  .Amiindinents  to 
By-Laws 

Sec.  1.  Any  member  of  the  Board  of 
Govornois  by  resolution,  any  District 
Comm.ittee  by  resolution,  or  any  twenty- 
five  members  of  the  Corporaticn  bv 
petition  signed  by  such  members,  mav 
propose  amendments  to  these  Bv-Lavvs. 
Every  proposed  amendment  shall  be 
presented  in  writing  to  the  Board- uf 
Governors  and  a  record  shall  be  kept 
thereof.  The  Board  of  Governors  ma\' 
adopt  any  proposed  amendment  to  th:?se 
By-Laws  by  affirmative  vote  of  a 
majority  of  the  members  of  the  Board  of 
Governors  then  in  office.  The  Board  of 
Governors,  upon  adoption  of  anv  si!c:h 
amendment  to  these  By-Laws,  except  as 
tv  spelling  or  numbering  corrections  or 
as  otherwise  pro\  ided  in  these  By-Laws, 
shall  forthwith  cause  a  copy  to  be  s'-iit 
to  and  voted  upon  by  each  member  of 
the  Corpcjration.  If  such  amendment  to 
these  By-Laws  is  approved  by  a  ma;.)rity 
of  the  members  voting  within  thirtv  (30) 
days  after  the  date  of  submission  to  the 
membership,  and  is  approved  bv  the 
Commission  as  provided  in  the  .^ct.  if 
shall  become  effective  as  of  su;li  date  as 
the  Board  of  Governors  may  prescribe. 
*         »        *         *        *    - 

Rules  [of  Fair  Practice) 
Article  I 

Adoptli.'ii  and  Application 
.Adopting  of  Rules 

Sec.  1.  The  following  provisions  are 
adopted  pursuant  to  Article  VII  of  the 
By-Laws  of  the  Corporation  and  the 
provisions  of  Article  III  hereof  are 
adopted  as  the  Rules  [of  Fair  Practice] 
of  the  Corporation,  pursuant  to  Section 
1  of[the],Article  VII. 
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Rules  shall  become 
provided  in  Section  1  of 
I  A7/  of  the  Bv-Laws. 


Definitior  s 
Definitior  s  in  Rules 

Vhen  used  in  these  Rules, 

context  otherwise  requires- 

nchanged. 


Jr 


"Rules" 

(d)  The 
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approved 
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hereafter 
provided 
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(e)  The 
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(0  thro  jgh  (m)  Unchanged. 


term  "Rules"  means  [the] 
"air  Practice]  as  adopted  and 
pursuant  to  Article  V'll  of  the 
or  as  the  same  may  be 
amended  or  supplemented,  as 
in  the  By-Laws. 

rocedure" 

term  "Code  of  Procedure" 
[Code  of  Procedure  for 
rade  Practice  Complaints 
by  the  Board  of  Governors 

to  Article  VII  of  the  By-Laws] 
rules  contained  in  the  Rule 


Fair  Practice) 


Cordorate  Financing  Rule 

ing  Terms  and  Arrangements 


(a)-(c)  Unchanged. 
((d)  Power  of  the  Board  of  Governors 
The  Board  of  Governors  shall  have  the 
power  to  alter,  amend,  supplement  or 
modify  the  provisions  of  Subsection  (b) 
of  this  Section  from  time  to  time 
without  recourse  to  the  membership  for 
approval  as  would  otherwise  be 
required  by  Article  III  of  the  By-Laws.) 
•        «        *        •        » 

Article  IV 

Complaints 

Availability  to  Customers  of  [Certificate. 

By-Laws,  Rules  and  Code  of  Procedure) 

Rules  of  the  Corporation 

Sec.  1.  Every  member  of  the 
Corporation  shall  keep  in  each  branch 
office  maintained  by  him.  in  the  form  to 
be  supplied  by  the  Board  of  Governors, 
a  copy  of  the  (Certificate  of 
Incorporation,  By-Laws,  Rules  of  Fair 
Practice,  and  Code  of  Procedure)  rules 
of  the  Corporation,  and  of  all  additions 
and  amendments  from  time  to  time 
made  thereto,  and  of  all  published 
interpretive  rulings  made  by  the  Board 
of  Governors,  all  of  which  shall  be 
available  for  the  examination  of  any 
customer  who  makes  requests  therefor. 

Complaints  by  Public  Against  Members 
for  Violations  of  Rules 

Sec.  2.  Any  person  feeling  aggrieved 
by  any  act,  practice  or  omission  of  any 
member  or  any  person  associated  with 
a  member  of  the  Corporation,  which 
such  person  believes  to  be  in  violation 
of  any  of  the  Rules  [of  Fair  Practice)  of 
the  Corporation,  may,  on  the  form  to  be 
supplied  by  the  Board  of  Governors,  file 
a  complaint  against  such  member  or 
such  persons  associated  with  a  member 
in  regard  thereto  with  any  District 
Business  Conduct  Committee  of  the 
Corporation,  and  any  such  complaint 
shall  be  handled  in  accordance  with  the 
Code  of  Procedure  of  the  Corporation  as 
set  forth  in  the  Rule    series. 

Complaints  by  District  Business 
Conduct  Committees 

Sec.  3.  Any  District  Business  Conduct 
Committee  which,  on  information  and 
belief,  is  of  the  opinion  that  any  act. 
practice,  or  omission  of  any  member  of 
the  Corporation  or  any  person 
associated  with  a  member  is  in  violation 
of  any  of  the  Rules  [of  Fair  Practice)  of 
the  Corporation,  may,  on  the  form  to  be 
supplied  by  the  Board  of  Governors,  file 
a  complaint  against  such  member  or 
such  person  associated  wnth  a  member 
in  regard  thereto  with  itself  or  with  any 
other  District  Business  Conduct 
Committee  of  the  Corporation,  as  the 
necessities  of  the  complaint  may 
require,  and  any  such  complaint  shall 


be  handled  in  accordance  with  the  Code 
of  Procedure  as  set  forth  in  the  Rule 
series  and  in  the  same  manner  as  if  it 
had  been  filed  by  an  individual  or 
member. 

Complaints  by  the  Board  of  Governors 

Sec.  4.  The  Board  of  Governors  shall 
have  authority  when  on  the  basis  of 
information  and  belief  it  is  of  the 
opinion  that  any  act,  practice  or 
omission  of  any  member  of  the 
Corporation  or  of  any  person  associated 
with  a  member  is  in  violation  of  any 
[rule  of  fair  practice)  Rule  of  the 
Corporation  to  file  a  complaint  against 
such  member  or  such  person  associated 
with  a  member  in  respect  thereto  or  to 
instruct  any  District  Business  Conduct 
Committee  to  do  so,  and  any  such 
complaint  shall  be  handled  in 
accordance  with  the  Code  of  Procedure 
as  set  forth  in  the  Rule  series. 

Reports  and  Inspection  of  Books  for 
Purpose  of  Investigating  Complaints 

Sec.  5.  For  the  purpose  of  any 
investigation,  or  determination  as  to 
filing  of  a  complaint  or  any  hearing  of 
any  complaint  against  any  member  of 
the  Corporation  or  any  person 
associated  with  a  member  made  or  held 
in  accordance  with  the  Code  of 
Procedure  as  set  forth  in  the  Rule  series. 
any  Local  Business  Conduct  Committee, 
any  District  Business  Conduct 
Committee,  or  the  Board  of  Governors. 
or  any  duly  authorized  member  or 
members  of  any  such  Committees  or 
Boards  or  any  duly  authorized  agent  or 
agents  of  any  such  Committee  or  Board 
shall  have  the  right  (1)  to  require  any 
member  of  the  Corporation,  person 
associated  with  a  member,  or  person  no 
longer  associated  with  a  member  when 
such  person  is  subject  to  the 
Corporation's  jurisdiction  to  report, 
either  informally  or  on  the  record,  orally 
or  in  writing  with  regard  to  any  matter 
involved  in  any  such  investigation  or 
hearing,  and  (2)  to  investigate  the  books, 
records  and  accounts  of  any  such 
member  or  person  with  relation  to  any 
matter  involved  in  any  such 
investigation  or  hearing.  No  such 
member  or  person  shall  fail  to  make  any 
report  as  required  in  this  Section,  or  fail 
to  permit  any  inspection  of  books, 
records  and  accounts  as  may  be  validly 
called  for  under  this  Section.  Any  notice 
requiring  an  oral  or  written  report  or 
calling  for  an  inspection  of  books, 
records  and  accounts  pursuant  to  this 
Section  shall  be  deemed  to  have  been 
received  by  the  member  or  person  to 
whom  it  is  directed  by  the  mailing 
thereof  to  the  last  known  address  of 


suqh  member  or  person  as  reflected  on 
the  Corporation's  records. 

*        •        •        *        * 

Article  V 

.Sanctions  for  Violation  of  the  Rules 

Sec.  1.  Any  District  Business  Conduct 
Committee.  Market  Surveillance 
Committee,  the  National  Business 
Conduct  Committee,  any  other 
committee  exercising  powers  assigned 
by  the  Board,  or  the  Board  in  the 
administration  and  enforcement  of  these 
Rules,  and  after  compliance  with  the 
Code  of  Procedure  as  set  forth  in  the 
Rule  series,  may  (1)  censure  any 
member  or  person  associated  with  a 
member,  and/or  (2)  impose  a  fine  upon 
any  member  or  person  associated  with 
a  member,  and/or  (3)  suspend  the 
membership  of  any  member  or  suspend 
the  registration  of  a  person  associated 
with  a  member,  if  any.  for  a  definite 
period,  and/or  for  a  period  contingent 
on  the  performance  of  a  particular  act, 
and/or  (4)  expel  any  member  or  revoke 
the  rt»gistration  of  any  person  associated 
with  a  member,  if  any.  and/or  (5) 
suspend  or  bar  a  member  or  person 
associated  with  a  member  from 
association  with  all  members,  and/or  (6) 
impost  any  other  fitting  sanction 
deemed  appropriate  under  the 
circumstances,  for  each  or  any  violation 
of  any  of  these  Rules  by  a  member  or 
person  associated  with  a  member  or  for 
any  neglect  or  refusal  to  comply  with 
any  orders,  directions  or  decisions 
issued  by  any  such  committee  or  by  the 
Board  in  the  enforcement  of  these  Rules, 
including  any  interpretative  ruling 
made  by  the  Board,  as  any  such 
committee  or  the  Board,  in  its 
discretion,  may  deem  to  be  just; 
provided,  however,  that  no  such 
sanction  imposed  by  any  such 
committee  shall  take  effect  until  the 
period  for  appeal  therefrom  or  review 
thereof  by  the  National  Business 
Conduct  Committee  or  the  Board,  as 
applicable,  has  expired  and  any  such 
appeal  or  review  has  been  completed  in 
accordance  with  the  Code  or  Procudure 
us  set  forth  in  the  Rule  serif s:  and 
provided,  further,  that  all  parties  to  any 
proceeding  resulting  in  a  sanction  shall 
be  deemed  to  have  assented  to  or  to 
have  acquie.sced  in  the  imposition  of 
such  sanction  unless  any  party 
aggrieved  thereby  shall  have  made 
apjilicatiun  for  review  thereof  pursuant 
to  tht!  Code  of  Procedure  as  Sft  forth  in 
the  Rule  series,  within  fifteen  (1 5}  days 
after  the  date  of  the  df'cision  ixndurod 
in  puch  proceeding. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  The  amendments  are  part  of  a 
multi-phase  program  in  which  the 
NASD  is  reorganizing  the  NASD  Manual 
to  make  it  more  usable  by  members  and 
other  users  of  the  Manual.  It  is 
contemplated  that  this  will  be  a  non- 
substantive reordering  of  the  existing 
rules,  interpretations,  and  other 
provisions  of  the  Manual  to  establish  a 
more  logical  progression  of  rules  within 
the  Manual.  The  program  envisions  that 
all  rules  in  the  NASD  Manual,  including 
not  only  the  current  Rules  of  Fair 
f'ractice  but  also  such  specialized  rules 
as  the  Government  Securities  Rules. 
Nasdaq  Rules,  Code  of  Arbitration 
Pro<:edure,  etc.,  will  be  numb«;red 
consecutively  throughout  the  Manual 
and  considered  together  as  "Rules." 
This  project  will  require  certain  changes 
in  numl)ering  and  terminologv  in  the 
By-Laws  and  Rules  of  the  NASD.  In 
addition,  a  common  numbering  and 
naming  schem.e  for  subdivisions  witliin 
a  Rule  will  be  used.  Discussion  of 
bljecific  changes  is  set  forth  below. 

By-Laws 

The  sections  of  Article  I  have  been 
rearranged,  so  that  the  definitions  are 
now  in  alphabetical  order  for  easier  use. 
In  Section  (d).  space  has  been  left  for  the 
proposed  new  number  for  -Article  III. 
rifttion  27,  to  be  inserted.  That  number 
will  not  be  printed  in  the  Manual  until 
the  Rules  have  been  entirely 
renumbered.  The  number  is  subject  to 
lal'.T  change  by  Board  and  staff  action, 
if  necessary,  as  provided  in  the 
proposed  rule  change  to  Article  XVII  of 
the  By-Laws,  below.  The  term  "rules  of 
the  Corporation"  in  proposed  .Section(s) 
currently  includes  all  rules  that  may 
now  be  referred  to  as  Rules  of  Fair 
Priictice,  Go\oranient  .Securities  RuU-s, 
the  Code  of  Procedure,  and  the  Uniform 
I'racticp  dnio.  In  the  Manual  rrvlsir.n 


project,  all  rules  of  the  Corporation 
other  than  the  Certificate  of 
Incorporation  and  By-Laws  will  be 
referred  to  as  "Rules,"  with  a  capital 
"R."  For  purposes  of  proposed 
Section(s).  however,  the  existing  names 
for  these  types  of  rules  have  been 
retained  to  make  clear  exactlv  what 
types  of  rules  are  included.  To  make  the 
provision  more  broadly  applicable  as 
well,  the  language  "any  other  rules"  has 
been  added.  This  would  include,  for 
example,  the  text  of  any  Schedules  that 
are  converted  to  rules  in  the  Manual 
revision  project. 

In  Article  III.  Section  7,  the  term 
"Rules  of  Fair  Practice"  is  pmpcsed  to 
be  rpplaccd  with  ihe  general  term 
"Rules,"  as  described  above  In  Section 
10,  the  reference  to  Article  1(c)  has  been 
changed  to  reflect  the  new  letter  for  the 
definition  of  "branch  office."  which  was 
placed  in  alphabetical  order  and 
relettered  as  1(d). 

In  Article  IV,  Section  4.  references  to 
specific  Rules  of  Fair  Practice  will  be 
changed  to  the  proposed  new  rule 
numbers  that  will  be  used  in  the  Manual 
revision  project.  These  new  numbers 
will  not  be  printed  in  the  By-Laws  until 
the  entire  Manual  revision  is  completed. 
In  accordance  with  aufhori7^tion 
provided  in  Article  XVII  of  the  By-Laws, 
which  is  proposed  to  be  amended  in 
this  filing,  the  staff  will  be  able  to  adjust 
t!,e  final  cross-references  to  various  Rule 
numbers  as  the  Manual  revision 
proceeds.  In  Section  4(a).  an  existing, 
erroneous  reference  to  Section  2(b)  has 
been  corrected.  That  change  will  be 
made  in  the  Manual  when  this  rule 
filing  is  appro\ed. 

In  Article  V.  Sections  3  and  4. 
references  to  Rules  of  Fair  Practice  a;i(i 
the  Code  of  Procedure  have  been 
changed  to  the  more  general  tenn  "other 
rules"  as  part  of  the  Manual  revision 
project. 

In  .■\rticlo  VH.  Section  1.  refrri^ncps  to 
the  "Rules  of  Fair  Practice"  have  been 
changed  to  "Rules"  to  conform  to  the 
new  terminology  used  in  the  .Manual 
revision.  In  light  of  this  change,  former 
subsection  (a)p).  which  referred  to  the 
Rules  of  Fair  Practice,  would  di:j>licate 
subsections  (a)(2)  and  (4).  which  give 
tiie  Board  general  authority  to  adopt 
rules  and  issue  orders  relating  to  the 
mlep.  The  reference  to  i.nip!<;men'ing 
the  provisicns  of  the  .\c{  in  Section 
1(a)(3)  is  duplicative  of  Article  Xfl,  Sec. 
1.  which  provides  that  the  Board  is 
authorized  to  adopt  Rules  "to  carry  out 
ihii  purposes  of  the  Corporation  and  of 
the  Act."  Therefore,  it  is  proposed  to 
delete  subsi'ction  (a)(3)  ai  part  of  the 
-Manual  revision  project.  The  mmdir.ing 
subsections  have  been  renuriibi-rr-d 
.I'-CordJnglv.  In  5".<'Ctj::r!r.  3  cid  -J.  i:i 
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order  to  ma  ce  the  numbering  scheme  of 
the  By-Law ;  internally  consistent,  using 
the  method  employed  throughout  the 
rules  in  the  proposed  Manual  revision 
wherein  su  )divisions  follow  the  format 
of  (a)(l){A)l  i),  the  subsection  numbers  in 
lower-case  ^ornan  numerals  have  been 
replaced  w  th  Arabic  numerals.  In 
Section  7(b  ,  the  reference  to 
"subsectior  s  (1)  through  (5)  of  Section 
3(b)"  is  inc  jrrect,  as  there  are  no  longer 
such  subsei  :tions.  These  provisions  were 
replaced  bj  Section  4(b)  in  1990,  but  the 
cross  refere  nee  was  inadvertently  left 
unchanged  at  that  time.  In  Section  7(c), 
the  refereni  :e  to  Section  8  of  Article  III 
should  hav  3  been  changed  to  Section  9 
when  those  sections  were  renumbered 
in  1992.  Th  e  proposed  changes  to 
Section  8  a  re  related  to  the  renumbering 
of  subsectii  ins  in  Section  4  to  conform 
to  the  stan(  Aid  numbering  scheme. 

The  prop  osed  changes  to  Article  VIII, 
Section  4.  imd  Article  IX.  Section  3. 
correct  the  same  erroneous  cross 
reference  d  escribed  previously  under 
Article  VII  Section  7(c).  The  changes 
are  not  reh  ted  to  the  Manual  revision 
project  anc  wrill  be  implemented  upon 
Conmiissic  n  approval. 

The  change  to  Article  XII.  Section  1, 
reflects  the  new  terminology  of  "Rules" 
rather  thai]  "Rules  of  Fair  Practice"  that 
will  be  use  d  in  the  Manual  the  revision. 

The  pro]  tosed  amendment  to  Article 
XVII,  Section  1,  would  provide  latitude 
for  the  Boa  rd  to  approve  minor  changes 
to  spelling  or  numbering  in  the  By-Laws 
in  order  to  correct  errors  or  to  conform 
to  the  renumbering  of  Rules  referred  to 
in  the  By-I  aws,  without  the  necessity  of 
a  members  hip  vote.  Such  changes 
-  would  con  tinue  to  be  called  to  the 
attention  c  f  members  through  the 
regular  CI^  Report  Letters  updating  the 
looseleaf  I  lanuals. 
*        •        •        *        * 

Rules  of  F  iir  Practice 
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in  Article  XII,  not  VII,  of  the  By-Laws. 
In  Section  5,  paragraph  (c),  the  term 
"rules"  (of  the  Corporation)  has  been 
substituted  for  the  longer  list  of 
provisions  imposing  obligations  upon 
members,  because,  as  defined  in  Article 
I.  Section  (o)  of  the  By-Laws  (to  be 
relettered  as  Section  (s)  in  this  filing), 
the  terra  "rules  for  the  Corporation" 
includes  all  such  provisions.  In 
addition,  a  hyphen  has  been  inserted  in 
the  word  "nonmember"  to  conform  to 
usage  elsewhere  in  the  Rules. 

InArticle  II.  Section  1(d),  the  reference 
to  "Rules  of  Fair  Practice"  has  been 
shortened  to  "Rules"  in  connection  with 
the  Manual  revision,  as  described 
previously.  In  Section  1(e),  the  reference 
to  the  Code  of  Procedure  has  been 
amended  to  refer  to  the  new  portion  of 
the  Rules  in  which  the  Code  will  be 
found,  and  to  correct  an  obsolete 
reference  to  the  former  name  of  the 
Code.  The  Board's  authority  to 
promulgate  any  type  of  rule  is  already 
stated  in  Section  1(d)  above,  and  need 
not  be  repeated  in  Section  1(e).  The 
proposed  rule  change  would  insert  the 
new  term  "Rules"  throughout  the  NASD 
Manual  wherever  the  term  "Rules  of 
Fair  Practice"  is  currently  used.  The 
new  terminology  and  references  to  new 
Rule  numbers  will  not  be  added  to  the 
Manual  until  the  Rules  are  renumbered 
in  connection  with  the  Manual  revision 
project. 

In  Article  III.  the  title  "Rules  of  Fair 
Practice"  is  proposed  to  be  shortened  to 
"Rules,"  as  described  above.  In  Section 
44.  the  provision  allowing  the  Board  to 
amend  the  Filing  Requirements 
paragraph  of  the  Corporate  Financing 
Rule  is  no  longer  necessary  in  light  of 
the  recent  amendments  to  Article  VII 
and  XII  of  the  By-Laws,  which  allow  the 
Board  to  amend  any  Rules  of  the  NASD. 
It  is,  therefore,  proposed  to  be  deleted 
at  this  time.  The  previous  amendments 
were  contained  in  SR-NASEV-93-48. 
which  was  approved  by  the  Commission 
on  March  8. 1994. 

In  Article  IV.  Section  1,  references  to 
the  Certificate  of  Incorporation,  By- 
Laws,  Rules  of  Fair  Practice  and  Code  of 
Procedure  have  been  changed  to  "rules 
of  the  Corporation,"  as  that  term  is 
defined  in  Article  I,  Section  (o)  of  the 
By-Laws  (to  be  relettered  as  Section(s) 
in  this  filing).  In  Sections  2,  3  and  4,  the 
new  terminology  for  Rules  has  been 
inserted.  In  Article  IV,  Sections  2,  3,  4, 
and  5;  and  Article  V,  Section  1,  the  term 
"Code  of  Procedure"  has  been  retained 
for  ease  of  recognition  by  members,  but 
reference  is  also  included  to  the 
proposed  new  Rule  number  series  for 
the  Code  (to  be  inserted  at  a  later  date) 
so  that  it  can  easily  be  found  in  the 
Manual.  The  new  Rule  number  will  not 


be  used  in  the  Manual  until  the  Code  of 
Procedure  has  been  renumbered, 
(b)  The  NASD  beheves  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act. 3  in  that  the  proposed  rule 
change  does  not  alter  the  substance  of 
the  NASD's  By-Laws  or  Rules  of  Fair 
Practice;  rather  the  proposed  rule 
changes  simplifies  the  terminology  used 
for  rules  and  corrects  inadvertent  errors 
and  omissions.  Making  the  NASD's 
Manual  easier  to  use  enhances  the 
protection  of  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Association  does  not  believe  that 
the  proposed  rule  change  will  result  in 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Oie  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  comments  were  solicited  or 
received  by  the  NASD. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  person  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 


'15U..S.C.  Sec.  780-3. 


those  that  may  be  withheld  from  the            [Release  No.  34-35157;  File  No.  SR-NASD-  I.  Self-Regulatory  Organization's 

public  in  accordance  with  the                     94-73]  Statement  of  the  Terms  of  Substance  of 

provisions  of  5  U.S.C.  552,  will  be  the  Proposed  Rule  Change 

available  for  inspection  and  copying  in      Self-Regulatory  Organizations;  Notice  -ri    v  •^  cr^ 

the  Commission's  Public  Refererice             a"^  Immediate  Effectiveness  of  ^, -cv      n°  ''  proposing  to  increase 

Section.  Copies  of  such  filing  will  also       Proposed  Rule  Change  by  National  n'a  en"  !^!^!!\'u  V"""/"    T  ?".?   -' 

be  available  for  inspection  and  copying      Association  of  Securities  Dealers.  Inc.  AuiomlTSr,^l,?nn  T  ^/n    V 

at  the  principal  office  of  the  NASD.  All       "^'ating  to  an  Increase  in  the  Sen'^iA^^^^^^ 

submissions  should  refer  to  the  file             J^^^f  pl?"'''"''*^"  Transaction  ^^^.^^^  Les  uhich  wUl  take  efflct 

number  in  the  caption  above  and  should    i>e""ce  »-ees  Januar>'  1. 1995.  will  bfe  set  forth  in 

be  submitted  by  January  26.  1995.                December  27. 1994.  Section  A(10)  of  Part  VIII  of  Schedule  D 

For  the  Commission,  by  the  Division  of                p„rcM=.r.t  tr.  c.»^t.v.„  i  on,ui  \    f,\.  '°  ^^^  NASD  By-Laws.  The  full  text  of 

.Market  Regulation,  pursuant  to  delegated           .  Pursuant  to  section  19(b  (1)  of  the  ,he  proposed  rule  change  reflecting  the 

authority. '                                     ^                 f.T'T^^^^^^n^^  ^^\?{^^^*  ^5%  increase  in  ACT  fees  is  set  forth 

Manjaret  H  McFarland                                    L      u  ''           5      78s(b){l),  notice  is  below.  (New  language  is  underlined  and 

Marsarei  H.  McFarland.                                   hereby  given  that  on  December  8.  1994  deletions  are  bracketed). 
Deputy  Secretary.                                             the  National  Association  of  Securities 

(FR  Doc.  95-191  Filed  1-4-95:  8:45  am]             Dealers.  Inc.  ("NASD"  or  "Association")  ^^'^  VIII— Schedule  for  NASD  Charges 
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Commission  ("SEC"  or  "Commission")  A.  System  Services 

the  proposed  rule  change  as  described  •        •        •        •        • 

in  Items  I,  II,  and  III  below,  which  Items  10.  Automated  Confirmation 

have  been  prepared  by  the  NASD.  The  Transaction  Senice 

Commission  is  publishing  this  notice  to  The  following  charges  shall  be  paid 

solicit  comments  on  the  proposed  rule  hy  the  participant  for  use  of  the 

change  from  interested  persons.  Automated  Confirmation  Transaction 

Service  (ACT): 

Transaction  related  charges:  •  . 

Comparison IS0.0125J  SO.OJ«/side  per  100  shares  (minimum  40  shares:  maximum  7.500  shares) 

L^te  report— T+1  |S0.25|  S0.28B/s\6e. 

Browse/query [50.251  S.288/quet\.^ 

Terminal  fee  1550.00]  S57.00/month  (ACT  only  terminals). 

CTCI  fee  15500.00)  S575.00/month. 

Ser\'ice  desk IsSCOO)  S57.50/month.2 

Trade  reporting (5.025)  S0.029/month  (applicable  only  to  reportable  transactions  not  subject  to  trade  com- 
parison through  ACT).3 

Risk  Management  Charges |5.03l  S0.0J5/side  and  [515]  S27.25/month  per  correspondent  firm. 

'  Each  Act  query  incurs  the  (80.25)  S0.288  fee:  however,  the  first  accept  or  decline  processed  for  a  transaction  is  free,  to  insure  that  no 
more  than  150.25]  S0.288  is  charged  per  comparison.  Subsequent  queries  for  more  data  on  the  same  security  will  also  be  processed  free 
Any  subsequent  query  on  a  different  security  will  incur  the  (5025]  $0,288  query  charge. 
^  No  change. 
^  No  change. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  this  proposed  rule 
change  is  to  effect  a  15%  across-the- 
board  increase  in  each  of  the  service 
fees  related  to  usage  of  ACT.  This 
increase,  which  would  take  effect  on 
January  1,  1995,  constitutes  the  first 
increase  in  ACT  fees  since  the  Service 
became  operational  in  the  fourth  quarter 
of  1989.2  The  necessity  for  this  fee 
change  traces  to  expanded  ACT  usage  as 
a  result  of  (i)  increased  trading  volumes 
in  The  Nasdaq  Stock  Market  ("Nasdaq") 
and  in  the  segment  of  the  over-the- 
counter  ("OTC")  equities  market 
supported  by  the  OTC  Bulletin  Board 


service  ('OTCBB ")  and  (ii)  the  NASD 
mandate  of  real-time  trade  reporting  in 
Nasdaq  SmallCap  issues  and  OTC 
equities.  The  aforementioned  factors 
have  caused  ACT  processing  to 
consume  a  much  larger  share  of  network 
capacity  than  was  originally  projected 
in  1989. 

In  this  regard,  a  positive  correlation 
exists  between  Act  usage  and  growth  in 
trade  volume  as  well  as  the  number  of 
securities  subject  to  the  N.-\SD's  trade 
reporting  requirements.  Between  1989 
and  1993.  the  total  share  volume  of 
Nasdaq  grew  from  33.5  to  66.5  billion 
shares,  an  increase  of  98.5%.  For  the 
first  ten  months  of  1994.  the 
corresponding  figure  is  approximately 
62  billion  shares.  With  respect  to  growth 


M7CFR200.30-3(a)(12). 

'  The  computer  facilities  that  support  the 
provision  of  ACT  are  operated  by  The  Nasdaq  Stock 
Market.  Inc.  ("NSMI").  a  wholly  owned  subsidia.'v 
of  the  NASD. 


^  See  Securities  Exchange  Act  Release  .\o.  27551 
(December  19.  1989);  54  FR  53408  (December  28. 
1989). 
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in  the  numl  er  of  Nasdaq-lisfed 
securities,  t  lere  were  4,965  Nasdaq 
listings  at  y  ;ar-end  1989  compared  with 
5,731  in  Oc  ober,  1994;  this  represents 
an  increase  of  15.5%.  Real-trade 
reporting  fo  r  OTC  equities  was  initiated 
in  Decembe  r>  1993  with  a  total  of  3,652 
issues  in  th  !  OTCBB  at  year-end.  By 
October,  19  34,  this  figure  increased  to 
5.168  issue  .  which  represents  an 
increase  of  11.5%.^  Thus,  at  the  present 
time,  NASE  members  routinely  use  the 
Scrv  ice  to  r  ;port  and  compare  trades  in 
nearly  11, Oi  10  securities.  The  foregoing 
informatior  was  factored  into  the 
calculation  of  the  revised  ACT  fees. 

Addition  illy,  the  proposal  is  designed 
to  recoup  c  srtain  network  costs 
attributable  to  provisions  of  ACT 
through  tht  Enterprise  Wide  Network 
(••EWN").^  rhe  EWN  is  the 
communicc  tions  component  of  Nasdaq's 
svsteiii  uy^e,  ade  which  will  deliver  the 
second  gtn  iration  of  Nasdaq 
Workstatioi  i  service  functionality 
("NWII")  tc  market  participants.  NWI  is 
currently  b  ing  phased-in.  VVTiile  the 
NVVIl  phase  -in  proceeds.  ACT 
functionali  y  must  be  provided  via  the 
EWN  as  we  1  as  the  older  network. 
Therefore,  i .  portion  of  the  fee  increase 
will  recoup  the  network  costs  Associated 
with  provic  ing  ACT  to  member  firms 
using  the  N  Wll  service.' 

The  NAS  3  believe  that  the  proposed 
rule  changt  is  consistent  with  the 
requirements  of  Section  15A(bl(5)  of  the 
Act.  Section  15A(b)l5)  specifies  that  the 
rules  of  a  n  itional  securities  association 
shall  provi(  e  for  the  equitable  allocation 
of  reasonah  e  dues,  fees,  and  other 
charges  am  mg  members,  issuers,  and 
other  perso  is  using  any  facility  or 
system  thai  the  association  operates  or 
controls.  In  this  instance,  the  increased 
fees  being  ]  roposed  relate  to  a  package 
of  automation  services  available  only  to 
NASD  men  iber  firms  that  qualify  as 


f  0' 


'<  Additional 
pffecls  trade  C( 
OTC  equities. 
This  subset  o 
moderate  trad 
uf  trade  rep<3rl 

« The  EWN 
rommunicatic 
than  fivefold  ,' 
software  driv 
txintain  a  nu 
are  not  avai 
ser\  ice  that 

■*  Section  (a 
Procedure  for 
Transaction 
be  a  member 
market  makin 
functions  as 
dealer,  corres 
introduring 
partii.ipalion 
are  only  a 
aLtuallv  use  t 


y.  ACT  processes  trade  reports  and 
mparisons  on  approximauOy  1  ,G00 
lat  are  not  quoted  in  the  OTCBB. 
TC  equities  is  characteri^fld  by 
volume  and  the  regular  submisaion 
by  member  firms, 
ill  increase  the  capacity  of  the 
s  network  supporting  Na»daq  more 
.600  baud  to  56.000  baud).  The 
ig  N'WIl  is  windows-based  and  will 
of  data  management  features  that 
in  the  original  Nasdaq  Workstation 
ides  in  the  9000  baud  network. 
)  of  the  Rules  orPracii.:eand 
he  .Automated  Confirmation 

ice  deflnes  an  ACT  participant  to 
rra  registered  with  the  N.^SI)  in  a 
;  capacity,  or  a  member  firm  that 
1  order  entry  firm,  a  cUiaring  broker- 
ondent  executing  broker-dealer,  or 
-dealer.  Because  ACT 
di'fi.ncd  in  this  .manner.  ACT  fees 
against  those  meirber  firms  that 
r  Service. 


n  jer 
lalie 


2 


S  irv 


bi  oker-i 


sses  ed 


ACT  participants.  The  proposed  fee 
increase  is  the  first  such  increase  since 
ACT  became  operational  in  1989  and  is 
necessary  to  offset  the  network  costs 
associated  with  delivering  ACT  to 
approximately  1300  member  firms.*'  As 
noted  above,  the  increased  network 
costs  which  this  proposal  is  designed  to 
recoup  have  occurred  as  a  result  of  the 
NASD's  expanded  trade  reporting 
requirements,  the  growth  in  trade 
volume  experienced  by  the  Nasdaq  and 
OTCBB  market  segments  in  recent  years, 
and  the  roU-out  of  the  NWII.  In  light  of 
these  factors,  the  NASD  and  NSMl 
submit  that  the  proposed  increase  in 
ACT  fees  is  necessary  and  appropriate 
to  achieve  an  equitable  allocation  of 
reasonable  fees  among  NASD  members 
using  the  Service. 

(Bj  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of 
Securities  Exchange  Act  Rule  19b-4 
because  the  proposal  constitutes  a 
change  in  a  due.  fee,  or  other  charge  for 
a  package  of  automated  services 
provided  only  to  NASD  member  firms. 
At  any  time  within  60  days  of  the  filing 
of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  nile  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
,  submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 


"During  the  second  half  of  1995,  ACT  fees  and 
ACT-relaled  network  costs  will  be  reviewed  to 
determine  if  the  1995  increase  was  sufficient  to 
recover  those  costs.  That  review  may  reveal  that  a 
further  incrcn.'ie  is  necessarw 


Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  th^ 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  with  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  (SR- 
NASr>-94-r3)  and  should  be  submitted 
by  (insert  date  21  days  from  the  date  of 
publication). 

For  the  Commission,  by  the  Division  o! 
Market  Regulation,  pursuant  to  dele};ai«cl 
authority.'' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
!FR  Doc  94-192  Filed  1-4-95;  8:45  ami 
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[Release  No.  34-35167;  File  No.  SR-NASD- 
94-75] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  the  Modification  of  Filing 
Fees  Under  Sections  43(e)  and  44(e)  of 
the  NASD's  Code  of  Arbitration 
Procedure 

December  23,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
{•'Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  13, 1994. 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
NASD  has  designated  this  proposal  as 
one  establishing  or  changing  a  [ee  under 
Section  19(b)(3)(A)(ii)  of  the  Act,  which 
renders  the  rule  effective  upon  the 
Commission's  receipt  of  this  filing.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend 
Sections  43(e)  and  44(e)  of  the  Code  of 
Arbitration  Procedure  ("Code")  to 
modify  the  non-refundable  filing  fee  for 
industry  parties  when  submitting 
claims,  disputes  or  controversies  which 
do  not  involve,  disclose  or  specify 
monetary  relief. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
N.^SD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
mcst  significant  aspects  of  such 
statements. 

(A )  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Code  presently  provides  in 
Section  43(a)  that  an  industry  claimant 
whose  dispute,  claim  or  controversy 
involves,  discloses  or  specifies  a  money 
claim,  regardless  of  the  amount,  must 
submit  a  non-refundable  claim  filing  fee 
of  S500.  However,  the  Code  also 
provides  in  Sections  43(e)  and  44(e)  that 
any  party,  including  public  customers 
and  industry  parties,  whose  dispute, 
claim  or  controversy  does  not  involve, 
disclose  or  specify  monetary  damages 
shall  submit  a  non-refundable  filing  fee 
of  only  S250. 

The  NASD  has  determined  that  there 
have  been  situations  in  which  industry 
parties  have  purposely  not  disclosed  the 
monetary  amount  of  their  claim  in  order 
to  reduce  the  non-refundable  fee  from 
S500  to  $250.  Therefore,  the  NASD  is 
proposing  to  amend  Sections  43(e)  and 
44(e)  of  the  Code  to  require  that  a 
uniform,  non-refundable  $500  filing  fee 
bo  dssessed  against  all  industry  parties, 
regardless  of  whether  the  dispute,  claim 
or  controversy  involves,  discloses  or 
specifies  a  money  claim.  However, 
Section  43(e)  will  retain  the  current 
claim-filing  fee  of  $250  for  public 
customers  whose  dispute,  claim  or 
controversy  does  not  involve,  disclose, 
or  specify  a  money-claim. 

The  T'JASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 


provisions  of  Section  15A(b)(5) '  of  the 
Act,  which  require  that  the  rules  of  the 
Association  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  members,  and  the 
provisions  of  Section  15A(b)(6)  of  the 
Act,  which  require  that  the  rules  of  the 
Association  be  designed  to  prevent 
fraudulent  and  manipulative  acts, 
promote  just  and  equitable  principles  of 
trade,  and  protect  investors  and  the 
public  interest,  in  that  the  proposed  rule 
clarifies  that  the  correct  filing  fee  for 
industr}'  parties  in  an  arbitration  case, 
regardless  of  whether  an  amount  of 
claim  is  stated,  is  $500,  which  prevents 
industry  parties  from  unfairly  and 
improperly  avoiding  the  proper  amount 
of  fees  to  be  assessed  when  filing  a 
claim  under  the  Code. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  N.^SD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  Section 
19(b)(3)(A)(ii)oftheActand 
subparagraph  (e)  of  Rule  19b-4 
thereunder  in  that  it  constitutes  a  due, 
fee  or  other  charge. 

At  any  time  within  60  days  of  the 
filing  of  a  rule  change  pursuant  to 
Section  19(b)(3)(A)  of  the  Act,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary',  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  uTitten  statements 


with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commissions  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copving  at 
the  principal  office  of  the  NASD'.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  (SR- 
NASD-94-75)  and  should  be  submitted 
by  [insert  date  21  days  from  the  date  of 
publication]. 

For  the  Comrr.ission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  20O.3O-3(a)(12). 
Margaret  H.  McFarland, 
Deputy  Secretarw 

[FR  Doc.  95-193  Filed  1-4-95;  8:45  am] 
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[Release  No.  34-35170;  File  No.  SR-NASD- 
94-74] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Member  Arbitration 
Surcharge 

Deceml>er  28.  1994. 

Pursaunt  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  December  8.  1994, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Itenns  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  N.ASD.  The 
NASD  has  designated  this  proposal  as 
one  establishing  or  changing  a  fee  under 
Section  19(b)(3)(A){ii)  of  the  Act,  which 
renders  the  rule  effective  upon  the 
Commission's  receipt  of  this  filing.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  a  rule  change 
to  the  Code  of  Arbitration  Procedure 
amending  Section  45(a)  to  adjust  the 
surcharge  on  members  applied  to  all 
new  case  filings  from  a  flat  rate  to  a 
graduated  rate  based  on  the  amount  in 
dispute.  Proposed  new  language  is  in 
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italics;  prop  )sed  deletions  are  in 
brackets. 

Part  III— Uilifonn  Code  of  Arbitration 


Member  Su  charge 


Sec.  45. 

(a)  Each 
party  to  an 
whether  in 
Crossclaim 
be  assessed 
surcharge 
below  wher 
perfects 
member  on 
For  each  as 
named,  ihe 
against  the 
employed 
time  of  the 
dispute, 
member  sh 
single  sure! 
proceeding 
subject  to 
Subsectioni 


r  lember  who  is  nametl  as  a 
I  irbitration  proceeding, 

I  Claim.  Counterclaim, 
)r  Third-Party  claim,  shall 
a  |$200l  non-refundable 

p  jrsuant  to  the  schedule 
the  Arbitration  Department 
ice  oi  the  claim  naming  the 
any  party  to  the  proceeding. 
1  ociated  person  who  is 
surcharge  shall  be  assessed 
nember  or  members  which 
associated  person  at  the 
jvents  which  gave  rise  to  the 
claim  or  controversy.  No 

II  be  assessed  more  than  a 
arge  in  any  arbitration 
The  surcharge  shall  not  be 

reimbursement  under 

43(c)  and  44(c)  of  the  Code. 


ser  'ice  i 


Ann  (unt  in  Dispute 


1.0(0 


S.01— $10 

$10.0OO.O1-4S5O,GOO 
550.000.01-^100.000 
Si  00.000.Olf-S500.000 
Over  S500 


(Aj  Self- 
Statement 
Statutory 
Change 

In  early 
Section  4E 
member  n  mied 
arbitratior 


Federal  Register  /  Vol.  60,  No.  3  /  Thursday.  January  5,  1995  /  Notices 


OK) 


Sur- 
charge 


$100 
200 
300 
350 
500 


(b)  For  p  irposes  of  this  Section, 
service  is  p  erfected  when  the  Director  of 
Arbitration  properly  serves  the 
Responden  Is  to  such  proceeding  under 
Subsection  25(a)  of  the  Code. 

11.  Self-Re;  ulatory  Organization's 
Statement  )f  the  Purpose  of,  and 
Statutory  ^asis  for,  the  Proposed  Rule 
Change 

In  its  filihg  with  the  Commission,  the 
NASD  incl  jded  statements  concerning 
the  purpos  3  of  and  basis  for  the 
proposed  i  ule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  chang ;.  The  text  of  these  statements 
mav  be  ex<  mined  at  the  places  specified 
in  ftem  IV  Jelow.  The  NASD  has 
prepared  s  jmmaries,  set  forth  in 
Sections  (.'  J.  (B),  and  (C)  below,  of  the 
most  signi  icant  aspects  of  such 
statements. 

R(  guli 


atory  Organization 's 
of  the  Purpose  of,  and 
lasis  for,  the  Proposed  Rule 


1994,  the  NASD  added  new 
to  the  Code  requiring  any 

as  a  party  to  an 
proceeding  to  be  assessed  a 
non-refuniiable,  fiat  $200  surcharge  in 


order  to  offset  significantly  increasing 
resourcing  needs  resulting  from,  among 
other  things,  case  growth  and  increased 
arbitrator  recruitment  and  training. 
However,  the  NASD  has  long  recognized 
that  the  amount  in  dispute  in  arbitration 
cases  and  controversies  is  generally 
directly  proportional  to  the  amount  of 
resources  the  NASD  needs  to  expend  in 
order  to  resolve  the  case  or  controversy. 

In  recognition  of  the  fact  that  larger 
cases  require  greater  resources,  the 
NASD  is  proposing  to  replace  the  flat 
surcharge  of  $200  in  Section  45  with  a 
graduated  surcharge  based  on  the 
amoimt  in  dispute,  ranging  from  a  low 
surcharge  of  $100  for  amounts  in 
dispute  not  exceeding  $10,000  to 
surcharge  of  $500  for  amounts  in 
dispute  exceeding  $500,000. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(5)  of  the 
Act,*  which  require  that  the  rules  of  the 
Association  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  members  in  that 
the  proposed  rule  fairly  adjusts  the 
surcharge  on  members  for  new  cases  to 
more  closely  reflect  the  costs  associated 
with  resolving  controversies  involving 
varj'ing  amounts  in  dispute. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 

proposed  rule  change  will  result  in  any 

burden  on  competition  that  is  not 

necessary  or  appropriate  in  furtherance 

of  the  purposes  of  the  Act,  as  amended. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  For 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder  in  that  it  constitutes  a  duo, 
fee  or  other  charge. 

At  any  time  within  60  days  of  the 
filing  of  a  rule  change  pursuant  to 
Section  19(b)(3)(A)  of  the  Act,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  pubhc 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  26,  1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authorily.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  95-194  Filed  1-4-95;  8:45  ami 
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[Release  No.  34-35171;  File  No.  SR-NYSE- 
94-46] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Relating  to  Amendments  to  the  New 
York  Stock  Exchange's  Specialist 
Combination  Review  Policy 

December  28,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Acf),  15  U.S.C.  §  78s(b)(l),  notice  is 
hereby  given  that  on  December  9, 1994, 
the  New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  a.nd  111 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
amendments  to  the  New  York  Sto«:k 


•  15  U.S.C.  S780-3. 


-17CFR  JOO.:iO-3(a)(12) 
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lixrhaiige's  Specialist  Coruljlnation 
Review  Policy  (the  "Policy")  which 
would  require  proponents  (»f  corlain 
specialist  unit  combinations  to  address 
issuos  related  to  the  capitalization,  risk 
nianagoment.  and  opprstionnl  efficiencv 
(if  liirgn  sized  specialist  units. 

fl.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 

(ihange 

in  its  filing  with  the  Commission,  the 
M'lt-rcgulatory  organization  included 
sUitonionts  concerning  the  j)urpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  receivecl 
im  the  proposed  rule  change.  The  te.xt 
Iff  these  statements  may  be  e.xaniined  iit 
iho  places  specified  in  Item  IV  below, 
'file  s(!lf-regulatory  organiz.itinn  has 
pn.-pared  summaries,  set  fonh  in 
•Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Sflf-Regalatcry  Or^ianizutinii's 
Stdtfinent  bf  the  Purposf  oi.  and 
Statutory  Basis  for.  the  Prr.po<t^d  Hub' 
(.hange 

1    Pur|)oso 

The  purpose  of  the  proposed  rule 
i.hSnge  is  to  provide  unif(unut\  to  the 
Quality  of  Markets  Committee's 
(.(insideration  of  combinations  of 
specialist  units  with  respect  to  matters 
of  capitalization,  risk  management,  and 
operational  efficiency. 

T!ie  Policy  requires  E.\chan;.;e 
approval  of  proposed  specialist  unit 
( ombinations  exceeding  five  percent  of 
any  one  of  four  concentration 
measures.'  In  any  instance  where  a 
proposed  combination  will  result  in  a 
spec  ialist  unit  accoimting  for  more  than 
five  percent  of  any  concentration 
ineasure,  the  Exchange'^  Quality  of 
Markets  Committee  (the  "Committee") 
is  required  to  conduct  a  review  of  the 
proposed  combination.  This  review 
includes  an  analysis  of  specialist 
performance  and  market  quality  in  the 
stocks  subject  to  the  proposed 
( omliination.  The  Committee  looks  at 
the  effects  of  the  proposed  combination 
in  terms  of  strengthening  the  capital 
l.aso  of  the  new  unit,  minimizing  the 
potential  for  financinl  failure  of  the  new 
unit  and  maintaining  or  increasing 
operational  efficiencies  within  the 
resulting  specialist  organiziitiiin.  The 


'  W.v.  measui^s  include  .'.jipcirflisi  :.t;.'im  of: 

•  .■Miotation  for  ail  iistcd  ctm-.mu.n  slocks 

•  Allocalion  for  tl'.r  250  most  .iii'.ixe  lislfci 
■  r:Miio;i  stocks 

•  Tola!  share  voluir.H  of  slrn.k  !r.i(!;r.j;  on  t.hi' 
!.\'haiii!n 

•  Total  (iuliar  value  of  stock  tr.i'Jir.n  on  the 
i..\(.!.jnt;i?. 


Committee  also  considers  the  proposer! 
unit's  commitment  to  the  Exchange 
market  and  the  effect  of  the  proposed 
comliination  on  overall  concentration  of 
specialist  organizations. 

Where  a  proposed  combination  would 
result  in  a  specialist  unit  which 
accounts  for  more  than  ten  percent  of  a 
concentration  measure,  the  primary 
consitleration  during  the  Committee's 
review  is  the  effect  of  the  proposed 
combination  on  overall  concentration  of 
specialist  units,  ff  the  new  unit  accounts 
for  more  than  ten  percent,  but  less  than 
or  equal  to  15%,  of  a  concentration 
nricasure.  the  Policy  requires  the 
proponents  of  the  combination  to  prove, 
by  a  preponderance  of  the  evidence,  that 
the  prop<jsed  combination: 

(i)  would  not  cause  detrimental 
concentration,  in  the  specialist  busim^s. 
to  the  E.xchange  and  its  markets: 

(ii)  would  foster  competition  among 
spe(.ialist  units;  and 

(iii)  would  enhance  the  performance 
of  the  constituent  specialist  unit  and  tiie 
quality  of  the  markets  in  the  stocks 
involved. 

The  Po'icy  also  requires  the 
propt  meats  of  any  combination  greater 
thaii  fen  percent,  but  less  ih-.m  15'X..  to 
prove,  by  a  preponderant- •  of  the 
evidence,  that  the  proposed 
{;oml)ination.  if  approved,  is  otherwise 
in  the  public's  interest. 

Where  the  proposed  combination 
woiild  result  in  a  specialist  ur.it  whi:  li 
accounts  for  greater  than  15";'o  tif  a 
coiicentration  measure,  the  Police- 
requires  the  proponents  of  the 
ctnubination  to  provide  clear  and 
convincing  evidence  of  the  factors 
stated  in  (i)  through  (iii)  ab'.;ve  The 
proponents  of  the  combinaticn  woulrl 
also  bt;  required  to  provide  clear  and 
convincing  evidence  that  the  proposed 
ctimbi nation  is  otherwise  in  the  public's 
inlr-rest. 

The  E.xchange  is  proposing  to  -amend 
the  Policy  to  add  stveral  requirements 
whic.h  afldress  issues  related  to  the 
capitalization,  risk  management,  and 
operational  efficiency  of  large  sized 
specialist  units.  The  proposed  rule 
changes  require  proponents  of  a 
combination  that  would  e.xcced  10%  of 
a  c:oncentration  measuie  to: 

•  Submit  an  accptahle  risk 
management  plan  with  respect  to  any 
line  of  business  in  which  they  engage: 

•  Submit  an  operational  certification 
prepared  by  an  independent,  nationally 
recognized  management  consuming 
organization  with  respect  to  all  aspects 
of  the  firms  management  and 
operations; 

•  Agree  to  maintain  a  minimum  of  1.5 
times  (2  times,  in  the  case  of  a  IS'.'u 
combination)  the  total  capital 


requirement  specified  in  Rule  104.20 2 
with  rtjspect  to  the  combined  entitv's 
stoc  ks; 

•  Agree  to  maintain  2  times  (2.5 
times,  in  the  case  of  a  15%  combinati(jn) 
the  capital  requirement  specified  in 
Rule  104.20  with  respect  to  each  of  the 
combined  entity's  stocks  that  are 
component  stocks  of  the  Standard  and 
Poor's  500  Stock  Price  Index;  and 

•  Ag.'-ee  that  all  capital  required  to  Ix; 
dedicated  to  specialist  operations  be 
accountiid  for  separate  and  apart  from 
any  other  capital  of  the  combined  entity . 
and  that  such  specialist  capital  may  not 
be  used  for  any  other  aspect  of  trie 
combined  entity's  operations. 

The  E.xchange  is  also  proposing  to 
require  that  proponents  of  a  proposed 
combination  that  would  result  in  a 
speciaUst  unit  accounting  for  more  tlian 
five  percent,  but  less  than  or  equal  to 
10'!(..  of  a  concentration  measure, 
maintain  1.5  times  the  capital 
requirement  specified  in  Rule  104  20 
with  respect  to  each  of  the  conbined 
entity's  stocks  that  are  components 
stocks  of  the  Standard  and  Poor's  500 
Stof.k  Price  Index. 

The  Exchange  believes  th^t  these  new 
reijuirements  are  appropriate  in  that  the 
requirements  are  intended  to  niininiize 
the  risk  of  financial  and/or  operational 
failure  of  larger-sized  units,  and  to 
ensure  that  such  units  have  sufficient, 
separate!)  dedicated  capital  with  which 
to  meet  their  market  making 
responsibilities. 

2.  Statutory  Bdsis 

The  basis  under  the  Securities 
Exchange  Act  of  1934  (the  "Act")  for 
this  proposed  rule  change  is  Ihe 
requirement  under  Section  6(b)(5)  that 
an  Exchange  ha\e  rules  that  are 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impetliments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and.  in 
general,  to  protect  investors  and  the 
public  interest.  The  proposed 
ameiulmenls  are  consistent  with  thcM^ 
objoclives  in  that  they  address  concerns 
about  capitalization,  operational 
cffif  ieiicy.  and  risk  management  where 
proposed  combinations  would  result  in 
large  sized  spec:ialist  units. 

B.  Self-Hegulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  doe.s  not  bePun  e  that 
the  proposed  rule  change  will  impose 


-NY.SK  Rule  104.20  iisti  :he  capital  :.■:;. u-';n»;;-,;* 
of  spi'ciiilivt  iifiils  with  rcspBct  to  thi*  rcijuiiiUr: 
;>o.si'i(in  of  irrfding  unit.-;  i!  is  capab'p  of  assuni..R 
for  v.iriotis  forms  of  su  urilles:  net  1  i;i;;'ta!.."*.<i.  ^.id 
niininiuni  i:rfpilal  rpf,ii:.-iTn<;nt  it  is  r. ;  ubic  of 
.in'otinj;  m!h  ilsown  not  liquid  jss»'s. 
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any  burden  on  competition  that  is  not 
necessary  )r  appropriate  in  furtherance 
of  the  purf  OSes  of  the  Act. 

C.  Self-Reiulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  iule  Change  Received  From 
Members,  Participants,  or  Others 


Exc  lange 1 


has  neither  solicited 
received  written  comments  on  the 
uie  change. 

Effectiveness  of  the 
lule  Change  and  Timing  for 
Action 


•  The 

not 
proposed 

III.  Date  o 

Proposed 

Commission 


such 
ssi  m 


1« 


Within 
this  notict 
within 
Commi 
days  of  su 
period  to 
its  reason 
which  the 
consents 

(A)  by 
rule  ch 

(B)  insti 
whether 
should 


lan^e 


5  days  of  the  publication  of 
in  the  Federal  Register  or 
longer  period  (i)  as  the 
may  designate  up  to  90 
;h  date  if  its  finds  such  longer 

appropriate  and  publishes 
for  so  finding  or  (ii)  as  to 
self- regulatory  organization 
he  Commission  will: 

r  approve  the  proposed 
or 


ode 


ute  proceedings  to  determine 
proposed  rule  change 
isapproved. 


tie 


bed 


IV.  Solicitation  of  Comments 


ma 


Interest 
submit  w 
argument 
Persons 
should  fil 
Secretary, 
Commissi  jn 
VVashingtd 
submission 
idme  It 


amen 
with  res 
change  th 
Commission 


nssisn 


communi 
proposed 
Commi 
those  that 
public  in 
provision 
available 
the  Comnii 
Se<:tion. 
Washingt 
filing  will 
inspect! 
office  of  t 
should 
4f.  and 
2f).  1995 
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p(ct 


d  persons  are  invited  to 
ijtten  data,  views  and 
concerning  the  foregoing, 
king  written  submissions 
six  copies  thereof  with  the 
Securities  and  Exchange 
450  Fifth  Street,  N.W., 
n.  DC.  20549.  Copies  of  the 
,  all  subsequent 
s,  all  wr4tten  statements 
to  the  proposed  rule 
t  are  filed  with  the 
and  all  written 
;ations  relating  to  the 
•ule  change  between  the 

and  any  person,  other  than 
may  be  withheld  from  the 
iccordance  with  the 
ofSU.S.C.  §552,  will  he 
or  inspection  and  copying  at 
ssion's  Public  Reference 

Fifth  Street,  N.W., 
in,  D.C.  20549.  Copies  of  such 
also  be  available  for 
104  and  copying  at  the  principal 

e  NYSE.  All  submissions 
refer  to  File  No.  SR-NYSE-94- 
shpuld  be  submitted  by  January 


4  50 


Margaret  I  .  McFarland, 
Deputy  Secfetary 
IFR  D<x:.  9 
BILUNG  COD  ; 


[Release  No.  34-35172;  File  No.  SR-NASD- 
94-79] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc., 
Relating  to  an  Interim  Extension  of  the 
OTC  Bulletin  Board'  Service  Through 
January  31, 1995 

Dt!cember28,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  23,  1994. 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  NASD.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons  and  is 
simultaneously  approving  the  proposal. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

On  June  1,  1990,  the  NASD,  through 
a  subsidiary  corporation,  initiated 
operation  of  the  OTC  Bulletin  Board 
Service  ("OTCBB  Service"  or  "Serv  ice ") 
in  accord  with  the  Commission's 
approval  of  File  No.  SR-NASEX-88-19, 
as  amended.'  The  OTCBB  Service 
provides  a  real-time  quotation  medium 
that  NASD  member  firms  can  elect  to 
use  to  enter,  update,  and  retrieve 
quotation  information  (including 
unpriced  indications  of  interest)  for 
.securities  traded  over-the-counter  that 
are  neither  listed  on  The  Nasdaq  Stock 
Markets'^  nor  on  a  primary  national 
securities  exchange  (collectively 
referred  to  as  "OTC"  Equities"). ^ 
Essentially,  the  Service  supports  NASD 
members'  market  making  in  OTC 
Equities  through  authorized  Nasdaq 
Workstation  units.  Real-time  access  to 
quotation  information  captured  in -the 
Service  is  available  to  subscribers  of 
Level  2/3  Nasdaq  service  as  well  as 
subscribers  of  vendor-sponsored 
services  that  now  carry  OTCBB  Service 
data.  The  Service  is  currently  operating 


■232  Filo.t  1-4-94;  8:4.')  .im| 
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'  Securities  Exchange  .^cl  RiiIimsb  No.  ;J797.5  (Mav 
1.  1990).  55  FR  19124  (May  H.  l'.J90). 

-  With  ihe  Commission's  January  1994  approval 
of  Kill;  No.  SR-NASU-93-24.  ihe  universe  of 
securities  eligible  for  quotation  in  Ihe  OT(;Bn  now 
incluiics  certain  equities  ILsted  on  regional  stock 
exchanges  that  do  not  qualify  for  (iisscminalion  of 
transaction  reports  via  the  facilities  of  the 
(^on.solidafed  Tape  Association.  Securities 
Exchange  Act  Relea.se  No.  33.507  Danuarv  24.  1994). 
■i9  IR  4300  (order  approving  Kilo  No.  SR-NASI)- 
93-24). 


under  interim  approval  that  expires  on 
December  31, 199?.^ 

The  NASD  hereby  files  this  proposed 
rule  change,  pursuant  to  Section 
19(b)(1)  of  the  Act  and  Rule  19b-4 
thereunder,  to  obtain  authorization  for 
an  interim  extension  of  the  Service 
through  January  31, 1995.  During  this 
interval,  there  will  be  no  material 
change  in  the  OTCBB  Service's 
operational  features,  absent  Commission 
approval  of  a  corresponding  Rule  191)- 
4  filing. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  an> 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth' in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and         • 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  this  filing  is  to  ensure 
continuity  in  the  operation  of  the 
OTCBB  Service  while  the  Commission 
considers  an  earlier  NASD  rule  filing 
(File  No.  SR-NASD-92-7)  that 
requested  permanent  approval  of  the 
Service.*  For  the  month  ending 
November  30.  1994,  the  Service 
refiected  the  market  making  positions  ot 
378  NASD  member  firms  displa>ing 
quotations/indications  of  interest  in 
approximately  5,223  OTC  Equities. 

During  the  propo.sed  extension, 
foreign  .securities  and  American 
Depositary  Receipts  (collectively, 
'foreign/ ADR  is.sues")  will  remain 
subject  to  the  twice-daily,  update 
limitation  that  traces  back  to  the 
Commission's  original  approval  of  the 
OTCBB  Service's  operation.  As  a  result, 
all  priced  bids/offers  displayed  in  the 
Service  for  foreign/ADR  issues  will 
remain  indicative. 


'  .Securities  Exchange  Act  Release  No.  341)1 .1 
(.Xugust  30.  1994).  59  KR  40278. 

■•The  Commission  notes  that  the  N.ASl)  h.i.-  fiieii 
with  Ihe  Ojnimission  Amendment  Nns.  I  .ind  2  '.<> 
Kile  No.  .SR-NASD-92-07.  concerning  the 
eligibility  of  unregistered  foreign  securities  and 
American  Ue[>osilary  Receipts  for  inclusiiiii  in  l,he 
Ol  (;HB.  The  amendments  were  publisheil  in  the 
Federal  Register  for  comment  on  Noven-.ber  la. 
1994.  .SfY"  Securities  Exchange  Act  ReliMse  Nn. 
i49')ti  (November  9,  1994).  59  FR  59B0H. 


In  conjunction  with  the  start-up  of  the 
.Service  in  1990.  the  NASD  implemented 
a  filing  requirement  (under  Section  4  of 
Schedule  H  to  the  NASD  By-Laws)  and 
review  procedures  to  verify  member 
firms'  compliance  with  Rule  15c2-l  1 
under  the  Act.  During  the  proposed 
extensions,  this  review  process  will 
continue  to  be  an  important  component 
of  the  NASD's  oversight  of  broker- 
dealers'  market  making  in  OTC  Equiticrs. 
The  NASHalso  expects  to  work  closely 
with  the  Commission  staff  in  developing 
further  enhancements  to  the  Service  to 
fulfill  the  market  structure  requirements 
mandated  by  the  Securities  Enforcement 
Remedies  and  Penny  Stock  Reform  Act 
of  1990,  particularlv  Section  17B  of  the 
.^ct.''  The  NASD  notes  that 
implementation  of  the  Reform  Act 
entails  Coauuission  rulemaking  in 
several  areas.  Including  the 
development  of  mechanisms  for 
gathering  and  disseminating  reliable 
quotation/transaction  information  for 
'penny  stocks." 

2.  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  Sections 
llA(a)(l).  15A(b)  (6)  and  (11),  and 
Section  17B  of  the  Act.  Section 
n  A(a)(l)  sets  forth  the  Congressional 
findings  and  policy  goals  respecting 
operational  enhancements  to  the 
securities  markets.  Basically,  the 
C^ongress  found  that  new  data 
processing  and  communications 
techniques  should  be  applied  to 
improve  the  efficiency  of  market 
operations,  broaden  the  distribution  of 
market  information,  and  foslt^r 
competition  among  market  participants. 
.Section  15A(b)(6)  requires,  among  other 
things,  that  the  NASDs  rules  promoti; 
just  and  equitable  principles  of  trade, 
facilitate  securities  transactions,  and 
protect  public  investors.  Siihst.t:tion  (1 1) 
th«;reunder  authorizes  lh«  NASD  to 
;idopt  rules  governing  the  form  and 
content  of  quotations  for  snturitius 
traded  over-the-counter  for  tn^!  purpctses 
nf  producing  fair  and  informative 
quotations,  preventing  misleading 


■  On  N(iwembt:r  24.  1992.  the  .N.\SD  fil.-O  an 
tipplicatiiiii  with  the  Com.niissuin  f.ir  .i-terirr. 
'  (h-signation  of  the  Sen  ice  ai  an  ju!on..''.ed 
!iit)I,i>ioh  system  pursuant  to  St'tllon  irl'th)  of  ih"' 
.\i  I.  On  Dnceniber-30,  1992.  the  O-mrni-i.-iim 
granted  Qualifying  Elfrtronic  Q.ict<»l;on  Svstem  . 
(  "QLQS'  j  siatus  for  the  Serv  ice  foi  pjrpo.-ses  lif 
I  i-rtain  (X'Oiiv  slocV.  tu\t'3  ih.il  Ih  •.  H.i.c  elfe,  live  nt: 
I.in;ja,-.y  1. 1993.  On  Ausu.st  26.  1993.  lifts 
Conmi>.si'ir.  granted  the  NvVSD's  renuest  tdf  .1:1 
extensi'in  of  QEQS  sl-itus  until  si;'..h  time  a*  Iht: 
O'ICBU  meets  the  slBtutorv  retjuiruRU'riis  of  Station 
I7B(b)(2).  Fijully,  on  M,iy  13.  1994,  the  NASU  filed 
.I.",  application  with  \i:r  rom:iUi6ion  for  perm.men; 
Icsign.!!:'.'!!  of  the  Service  as  an  aiitomalod 
cj  loiations  system  lor  penny  slocks  pursu.i.'-.l  to 
Sei.t.pti  I70;bl 


quotations,  and  promoting  orderly 
procedures  for  collecting  and 
disseminating  quotations.  Finally. 
.Section  17B  contains  Congressional 
findings  and  directives  respecting  the 
collection  and  distribution  of  quotation 
information  on  low-priced  equity 
securities  that  are  neither  Nasdaq  nor 
exchange-listed. 

The  NASD  believes  that  extension  of 
the  Service  through  January  31,  19?>5,  is 
fully  consistent  with  the  foregoing 
provisions  of  the  Act. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  rule 
change  will  not  result  in  any  burden  ou 
coinptttition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self- Regulatory  Organization 's 
Statement  on  Comments  on  the 
Propoi>ed  Rule  Ciwnge  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  Ihe 
Proposed  Rule  Change  and  Timing  for 
f^ommission  Action 

The  NASD  requests  that  the 
Commission  find  good  cause,  pursuant 
to  Section  19(b)(2J  of  the  Act.  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  its 
publication  in  the  Federal  Register  to 
avoid  any  interruption  of  the  Service. 
The  current  authorization  for  the 
Service  extends  through  December  31, 
1994.  Hence  it  is  imperative  that  the 
Commission  approve  the  instant  filing 
on  or  before  that  date.  Otherwise,  the 
NASD  will  be  required  to  si  spend 
operation  of  the  .Ser\ice  pending 
f'ommission  action  on  the  proposed 
extension. 

The  NASD  believes  that  accelerated 
approval  is  appropriate  to  ensure 
continuity  in  the  Service's  operation 
pending  a  determination  on  permanent 
status  for  the  .Service,  as  requested  in 
File  No.  SR-NASD-92-7.  Continued 
operation  of  the  Ser\'ice  will  ensure  the 
availability  of  an  electronic  quotation 
medium  to  support  member  firms' 
market  making  in  approximstely  5.223 
OTC  Equities  and  the  widesp.'^ead 
dissemination  of  quotation  information 
on  thf-'se  securities.  The  Ser\  ice's 
operation  also  expedites  price  disciu  erv 
and  facilifatt?s  the  execution  of  customer 
ordt?rs  at  the  best  available  price.  From 
a  r.'guiatory  standpoint,  the  .NA.SD":. 
capture  of  quotiition  data  from 
participating  markel  ir.akors 
sujjplenients  the  price  and  volum.^  vlal.i 
rcjxirti'd  by  meniiH-r  firiiis  pursuant  to 


Pari  .XII  of  .Schedule  D  to  the  NASD  By- 
Laws 

IV.  Solicitation  uf  Comments 

Inten^ted  persons  are  in\  ited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thf^n'of  with  the 
Secretary,  Securities  and  E.xcharigc 
Commission.  450  Fifth  Stnn^t.  N.W.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respe.ct  to  the  proposed  rule 
(  hange  that  iirc  filed  with  the 
Commission,  and  all  written 
( ommuiiications  relating  to  the 
proposed  rule  change  between  llie 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  frum  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  .552.  will  I)*' 
available  for  inspection  and  copying  in 
the  C^ommission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  Im^ 
available  for  inspection  and  copying  at 
the  principal  office  of  the  .NASD.  All 
submissions  shoidd  refer  to  the  file 
number  in  the  caption  al)Ove  and  should 
be  submitted  by  (insert  date  21  liays 
from  the  date  of  publication). 

V.  Commission's  Findings  and  Order 
Granting  Accelerated  .\pproval 

The  Commission  finds  that  a(iprovjl 
of  the  proposed  rule  change  is 
consistent  with  the  Act  and  the  rules 
and  regulations  thenMmder  and,  in 
particular,  with  the  requirements  of 
.Section  15Aib)(l  1)  of  the  .Act.  which 
provides  that  the  rules  of  the  N.ASD 
relating  to  quotalion.s  must  be  dt;sii;ne«i 
to  p.-otlui.e  fair  and  infornnlive 
quotations,  prevent  fictitious  or 
niislejiling  quotations,  anil  proniofe 
orderly  quotations,  and  promote  ofderlv 
p^('^:i•«i^l^^s  for<:ollertirg.  distrifijting, 
iiiid  publishing  quotations. 

1  he  Commission  finds  good  t  ause  for 
ap|jri)\  ing  the  proposed  ruin  c  !;.iri>;e 
piior  lo  the  30tb  day  after  the  d.ile  nf 
puhiishiiig  notice  of  the  filing  tlwTec!. 
Acii  iirruU'd  .ijipiov.jl  of  tlie  .N.A.SiJ'r. 
pioposal  is  appropriate  to  ensure 
conlintiitv  in  tiie  Ser\ire'.s  onrtatjnn  :n 
an  r  li  ( tronic  quiilaiion. medium  tii>if 
supports  .N.ASD  membi!rs'  market 
making  in  llic^e  sixurilies  and  th.*.: 
f.'i<:il'*ates  price  dis«  overy  and  the 
e\oi  ution  of  custiTuers"  orders  .it  lh»- 
\>cr>\  available  priiu.  Additionally. 
(  n.n'iniied  opi-ration  of  tiic'Se.'vir  »•  will 
m-3leri<i'ly  assist  the  N.\SDs 
survciilance  of  its  members  trading  in 
OTC  lifjiMlies  that  are  eligiiile  and 
qiiuled  ill  the  .Service,  and  in  non-T.i;)f 
H  securities  li.it  aio  list'v!  on  r'^gional 
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and  quoted  in  the  OTCBB  by 
mei  ibers. 

ther  !fore  ordered,  pursuant  to 
9b)(2)ofthe  Act,  that  the 
lule  change  be,  and  hereby  is, 
or  an  interim  period  through 
1995. 
Commission,  by  the  Division  of 
lation,  pursuant  to  delegated 
l^CFR20O.3O-3(a)(12) 

McFarland, 

Secietarv. 


95-23 


1  Filed  1- 
8010-01-M 
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[Release  N|>.  34-35168;  File  No.  SR-NASD- 
94-77] 

Self-Regulatory  Organizations;  Notice 
of  Filing  ai  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  To  Granting  the 
Director  of  Arbitration  the  Authority  to 
Delegate  Duties  Under  the  Code  of 
Arbitration  Procedure 

December:  9. 1994. 

Pursuai  t  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  gi'  en  that  on  December  20.  1994. 
the  Natioi  lal  Association  of  Securities 
Dealers,  I  ic.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commiss  on  ("SEC"  or  "Commission") 
the  propc  sed  rule  change  as  described 
in  Items  I  II.  and  111  below,  which  Items 
have  beet  i  prepared  by  the  NASD.  The 
Commiss  on  is  publishing  this  notice  to 
solicit  CO  nments  on  the  proposed  rule 
change  fir  jm  interested  persons. 

I.  SelfR^ulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Nj  lSD  is  proposing  to  amend 
Sections  of  the  Code  of  Arbitration 
Procedui  3 '  to  expressly  provide  that  the 
Director  )f  Arbitration  may  delegate 
decision  making  authority  as 
appropri  ite.  Below  is  the  text  of  the 
proposec  rule  change.  Proposed  new 
language  is  in  italics;  proposed  elections 
are  in  bri  ckets. 

Code  of ,  Arbitration  Procedure 

Director  jf  Arbitration 

The  Board  of  Governors  of  the 
on  shall  appoint  a  Director  of 

("Director")  who  shall  be 
>vith  the  performance  of  all 
dminis  rative  duties  and  functions  in 
i  on  with  matters  submitted  for 
pursuant  to  this  Codn.  The 
[He]  shall  be  directly 


Sec.  3 
Associat 
Arbitration 
charged 
a 

connect 
arbitrat 
Director 


ion 


'  \ASD  Aanual.  Code  of  Arbitration  I'ronMlure. 
:(XJin;r  J3. 


responsible  to  the  National  Arbitration 
Committee  and  shall  report  to  it  at 
periodic  intervals  established  by  the 
Committee  and  at  such  other  times  as 
called  upon  by  the  Committee  to  do  so. 
The  duties  and  functions  of  the  Director 
may  be  delegated  by  the  Director,  as 
appropriate.  In  the  event  of  the 
incapacitation,  resignation,  renwval,  or 
other  permanent  or  indefinite  inability 
of  the  Director  to  perform  the  duties  and 
responsibilities  of  the  Director,  the 
President  or  an  Executive  Vice  President 
of  the  Association  may  appoint  an 
interim  Director. 
•        »        «        •        * 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concernir  .'■ 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statements  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  current  provisions  of  Section  3  of 
the  Code  provide  for  the  appointment  of 
a  Director  of  Arbitration  by  the  NASD 
Board  of  Governors  to  perform  all 
administrative  duties  and  functions  in 
connection  with  matters  submitted  to 
the  NASD  for  arbitration.  The  Director 
has  found  it  necessary  to  delegate 
certain  functions  of  the  Director  to 
senior  management  employees  of  the 
NASD's  Arbitration  Department, 
especially  as  a  result  of  the  significant 
growth  in  the  Department's  staff  and 
workload.  The  NASD  believes  this 
delegation  power  is  inherent  in  the 
authority  of  the  Director  to  manage  the 
functions  of  the  NASD's  Arbitration 
Department.  Nevertheless,  the  NASD  is 
proposing  to  amend  Section  3  of  the 
Code  to  expressly  provide  for  such 
delegation. 

The  proposed  rule  change  to  Section 
3  provides  that  the  duties  and  functions 
of  the  Director  may  be  delegated  by  the 
Director  as  appropriate.  Further,  in  the 
event  that  the  Director  is  incapacitated, 
resigns,  is  removed  or  is  permanently  or 
indefinitely  disabled  from  the 
performance  of  the  duties  and  functions 
of  the  Director,  the  proposed  rule 
change  provides  that  the  President  of 


the  Association  or  an  Executive  Vic^ 
President  may  appoint  an  interim 
Director  to  perform  this  functions  and 
responsibilities  of  the  Director. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)  of  the  Act- 
in  that  the  proposed  rule  change  will 
protect  investors  and  the  public  interest 
by  avoiding  disruptions  and  uncertainly 
about  the  authority  to  Act  under  the 
Code  by  permitting  the  duties  and 
functions  of  the  Director  to  be  delegated 
by  the  Director  and  by  permitting 
certain  other  NASD  officers  to  appoint 
an  interim  Director  if  certain 
circumstances  render  the  Director 
unable  to  discharge  the  duties  vested  in 
the  Director. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

(C)  Self-Regulatory  Organizations 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  proposed  rule  change  was 
published  for  comment  by  the  SEC  as 
part  of  SR-NASD-93-51  in  Securities 
Exchange  Act  Release  No.  33108 
(October  26,  1993),  58  FR  58573 
(November  2,  1993).  No  comments  were 
received  by  the  SEC  specifically 
directed  at  the  proposed  amendment  to 
Section  3. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  ponsents,  the  Commission 
will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 


Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  propo.sed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copes  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  26,  1995. 

Fi)r  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.3O-3(a)(12). 
Margaret  H.  McFarland. 
Dfjjiity  Secretary: 
|FK  DfK  .  95-230  Filed  1-1-95:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  94-107;  Notice  1] 

Excalibur  Automobile  Corp.;  Receipt  of 
Application  for  Decision  of 
Inconsequential  Noncompliance 

Excalibur  Automobile  Corporation 
(Excalibur)  of  Milwaukee,  Wisconsin, 
has  determined  that  some  of  its  vehicles 
fail  to  comply  with  the  automatic 
re.strainf  svstem  requirements  of  49  CFR 
571.208,  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  208,  "Occupant 
Crash  Protection,"  and  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
Part  573,  "Defect  and  Noncompliance 
Reports."  Excalibur  has  also  applied  to 
he  exempted  from  the  notification  and 
remedy  requirements  of  49  U.S.C. 
Chapter  301— "Motor  Veliicle  Safety" 
on  the  basis  that  the  noncompliance  is 
inconsequential  to  motor  vehicle  .safety. 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U  S.C.  30118  and  30120  (formerly 
Section  157  of  the  National  Traffic  and 
Motor  Vehicle  Safety  Act  (15  U.S.C. 
1417))  and  does  not  represent  any 
agency  decision  or  other  exercise  of 
judgment  concerning  the  merits  of  the 
application. 


Paragraph  S4.1.4  of  FMVSS  No.  208 
requires  that  vehicles  manufactured  on 
or  after  September  1,  1989,  be  equipped 
with  a  restraint  system  at  each  front 
outboard  designated  seating  position 
that  meets  the  standard's  frontal  crash 
protection  requirements  by  means  that 
require  no  action  by  vehicle  occupants. 
This  type  of  system  is  referred  to  as  an 
automatic  restraint  system. 

Excalibur  manufactured  59  model 
year  1993,  1994,  and  1995  JAC  427 
Cobras  without  automatic  restraint 
systems.  These  vehicles  all  contain 
Type  2.  three-point  harness  active 
restraint  systems. 

Excalibur  supports  its  application  for 
inconsequential  noncompliance  with 
the  following.  Excalibur  also  included  a 
brochure  with  pictures  and  a 
description  of  the  subject  vehicles.  This 
brochure  is  available  in  the  NHTSA 
docket. 

The  59  JAC  427  Cobras  that  are  the 
subject  of  this  exemption  petition  all 
contain  Type  2,  three-point  harness 
active  restraint  systems.  Automatic 
restraint  systems  are  required  for 
vehicles  produced  on  or  after  September 
1,  1989.  Bringing  into  compliance  with 
paragraph  S4.1.4  of  FMVSS  208  the  59 
JAC  427  Cobras  that  are  the  subject  of 
this  exemption  petition  would  be  vent- 
difficult  from  an  engineering 
perspective,  and  whatever  feasible 
solutions  may  be  available,  would  most 
likely  result  in  significant  expense  for 
Excalibur,  a  small  financially-strapped 
company. 

As  set  forth  below,  E.xcalibur  submits 
that  the  overall  safety  risk  from 
noncompliance  with  paragraph  S4.1.4  of 
FMVSS  208  by  the  59  JAC  Cobras  at 
issue  is  inconsequential  because  of  (1) 
the  vehicle's  specialized  and  limited  use 
and  small  number  and  (2)  Excalibur's 
belief  that  Cobra  owners  have  a 
relatively  high  level  of  safety  belt  use 
and  Excalibur's  proposal  to  boost 
further  Cobra  safety  belt  use  by  placing 
a  warning  label  in  the  vehicle. 

I.  The  0\erall  Safety  Risk  From 
S'oncomplinnce  of  Excalibur's  59  JAC 
427  Cobras  With  FM\'SS  2UH  Is 
Inconsequential  Given  Their  Specialized 
And  Limited  Use  and  Small  Mumher 

The  JAC  427  Cobra  is  not  an  ordinary 
pa.ssenger  automobile  designed  for  daily 
u.se.  It  is  a  classically-styled  automobile 
viewed  as  a  collector's  item  by 
automobile  purcha.sers. .  .  .  "The  JAC 
427  Cobra  is  a  convertible  which  seats 
two  persons,  and  has  a  small  trunk.  As 
a  result,  it  is  not  designed  to  be  used  as 
a  family's  primary  passenger  vehicle. 
Instead,  the  JAC  427  Cobra  is  typically 
driven  only  short  distances  from  an 
owner's  home.  Owners  of  these  (sic) 


-  15  U..S.C.  §780-3. 


type  of  automobiles  generally  drive 
these  automobiles  no  more  than  4000 
miles  per  year. 

Excalibur  has  never  planned  to 
produce  many  JAC  427  Cobras  due  to 
the  limited  capacity  of  its 
manufacturing  facilities  and  the  nature 
of  its  manufacturing  process.  For 
example,  the  highest  monthly  total  of 
JAC  427  Cobra  automobiles  ever 
produced  was  17.  Only  59  of  these 
automobiles  were  produced  for  sale  in 
the  U.S.  between  January  1993  and 
September  1994.  a  21-month  period.  In 
1995,  Excalibur's  total  planned 
production  is  only  100-180  JAC  427 
Cobras  for  sale  worldwide,  or  no  more 
than  15  per  month.  Of  the  100-180.  only 
60%  of  the  JAC  427  Cobras,  or  60-108.  " 
are  proposed  for  sale  in  the  U.S. 

The  collectors  nature  of  the  JAC  427 
Cobra,  the  low  number  of  miles  that 
these  types  of  vehicles  are  driven  on  any 
consistent  basis,  and  the  small  number 
of  actual  J.AC  427  Cobras  that  do  not 
comply  with  FMVSS  208  illustrate  the 
overall  reduced  safety  risk  of  these 
vehicles,  especially  when  compared  to 
the  overall  risk  posed  by  the  average  use 
of  the  standard  family  pa.ssenger 
vehicle.  Thus,  the  total  effect  of  the 
existence  of  only  59  JAC  427 
nonconiplying  automobiles — which  are 
meant  for  weekend  pleasure  driving — is 
inconsequential  in  relation  to  the 
overall  level  of  motor  vehicle  safetv  in 
the  U.S. 

2.  The  Safety  Risk  From  Soncomplinnce 
ofExcnlihiir's  59  JAC  427  Cobras  With 
FMVSS  208  Is  Inconsequential  Due  to 
Probable  Existing  Cobra  Safety  Belt  Use 
and  to  Excalibur's  Proposal  To  Boost 
Cobra  Safety  Belt  Use 

The  use  of  safety  belts  has  l)een 
shown  to  significantly  reduce  injuries 
and  fatalities  in  automobile  crashes.  See 
generally.  NHTSA,  Evaluation  of  the 
Effectiveness  of  Occupant  Protection — 
FM\'SS  208  Interim  Report.  June  1992 
(hereinafter  referred  to  as  "Interim 
Report").  Use  of  safety  belts  has 
increased  dramatically  since  1983  due 
to  the  enactment  of  .state  mandatory 
safety  belt  laws  and  the  installation  of 
automatic  safety  belt  systems.  By  Mav  of 
1992.  42  states  plus  the  Di.strict  of 
Columbia  and  Puerto  Rico  had  enacted 
laws  requiring  the  use  of  safety  belts. 
Interim  Report  at  v.  Safety  belt  use 
overall  increased  nationwide  to  nearly 
59%  in  late  1991.  ranging  from  24%  in 
Mississippi  to  83%  in  Hawaii.  NHTS.^. 
Effectiveness  of  Occupant  Protection 
Systems  and  Their  Use — Report  to 
Congress,  fanilary  1993.  Manual  safety 
belt  use  nationwide  reached  56%  in 
1991.  and  may  bv  even  higher  today  due 
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Comment  closing  date;  February  6, 
1995. 

(15  U.S.C.  1417:  delegations  of  ainhoriiy  al 
49  CFR  1.50  and  501.8) 

Dated;  December  28, 1994. 
Barry  Fekice, 

Associate  Administrator  for  Hutcmnkiiig 
|FR  Doc.  05-167  Filed  t^-95;  8:45  ami 
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[Docket  No.  94-67;  Notice  3] 
RIN  2127-AE92 

Theft  Data;  Motor  Vehicle  Theft 
Prevention  Standard 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Publication  of  final  theft  data; 
correction. 

SUMMARY:  This  document  corrects  the 
final  data  on  thefts  of  model  year  1992 
passenger  motor  vehicles  that  occurred 
in  calendar  year  1992.  The  corrections 
are  based  on  information  provided  by 
vehicle  manufacturers. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Barbara  A.  Gray,  Office  of  Market 
Incentives.  NHTSA,  400  Seventh  Street. 
S.W.,  Washington,  D.C.  20590.  Ms. 
Gray's  telephone  number  is  (202)  .366- 
1 740. 

SUPPLEMENTARY  INFORMATION:  On  August 
8,  1994,  NHTS.A  published  the 
preliminary  theft  rates  for  calendar  year 
1992  passenger  motor  vehicles  in  the 
Federal  Register  (59  PR  40409).  The 
public  was  asked  to  comment  on  the 
accuracy  of  the  data  and  to  provide  final 
production  figures  for  individual 
vehicle  lines.  NHTSA  officials  look  ihe 
precaution  of  contacting  individual 
manufacturers  by  telephone,  asking 
them  to  submit  in  writing  any  necessary 
corrections  of  the  preliminary  data.  Ten 
manufacturers  provided  written 
corrections.  L'sing  all  written  conunents 
to  make  necessary  corrections  to  the 
data.  NHTSA  published  on  November 
29.  1994  (59  FR  61023)  the  final  data  on 
passenger  motor  vehicle  thefts  thai 
occurred  iii  calendar  year  (CY)  1992. 

Subsequently,  in  a  letter  datc<l 
December  7, 1994.  Toyota  informed  this 
agency  that:  "Although  we  had  bc»t;n 
given  the  opportunity  to  comment  on 
the  preliminary  theft  data  .  .  .  we  failed 
to  do  so."  With  the  letter,  Toyota 
provided  final  production  figures,  as 
thev  were  reported  to  the  U.S. 
Environmental  Protection  Agency,  for 
14  model  year  (MY)  1902  Toyota 
passenger  motor  vehicle  lines.  In 
addition,  Toyota  informed  the  agency 
(hat  the  MY  1992  Toyota  Land  Cruiser, 


a  multipurpose  passenger  vehicle,  was 
not  subject  to  coverage  under  49  U.S.C. 
chapter  331  Theft  Prevention  because 
the  Land  Cruiser's  gross  vehicle  weight 
rating  exceeded  llie  statutory  limitation 
of  not  more  than  6,000  pounds. 

In  response  to  Toyota's  letter,  NHTSA 
is  making  the  necessary  corrections  to 
the  final  theft  data.  NHTSA  took  into 
account  all  of  Toyota's  corrections.  As  a 
resuh  of  the  adjustments,  the  Toyota 
Land  Cruiser,  previously  ranked  No.  0 
was  removed,  reducing  the  number  of 
vehicle  lines  listed  for  CY  1992  from 
215  lo  214.  Changes  to  the  remaining  14 
Toyota  lines  were:  the  Toyota  4-Runner, 
previously  ranked  No.  15  with  a  theft 
rate  of  10.1542.  is  now  ranked  No.  IB, 
with  a  theft  ranking  of  9.7346;  the 
Toyota  Supra,  previously  ranked  No.  ()l) 
with  a  theft  rate  of  5.5556,  is  now 
ranked  No.  56  with  a  theft  rate  of 
5.7937;  and  the  Toyota  MR2,  previously 
ranked  No.  66.  with  a  theft  rate  of 
5.2381.  is  now  ranked  No.  63  with  a 
theft  rate  of  5.3619. 

The  Toyota  Corolla./Corolla  Sport, 
previously  ranke<l  No.  72.  with  a  theft 
rale  of  5.1778.  is  now  ranked  No.  74 
with  a  theft  rate  of  5.0594;  the  Toyota 
Crcssida,  previously  ranked  No.  87. 
with  a  theft  rate  of  4.4737.  is  now 
ranked  No.  86  with  a  theft  rate  of 
4.5057:  the  Toyota  Celica,  previously 
ranked  No.  99  with  a  theft  rate  of 
3.8929.  is  now  ranked  No.  142  with  a 
theft  rate  of  2.3936;  the  Toyota  I'aseo. 
previously  ranked  No.  107,  with  a  theft 
rate  of  3.7162.  is  now  ranked  No.  103, 
with  a  theft  rate  of  3  7430;  and  the 
Toyota  Tercel,  previously  ranked  No. 
121.  with  a  theft  rate  of  3.1452,  is  now 
ranked  No   1 18,  wilh  a  theft  rate  of 
3.1411. 

The  Toyota  Caniry,  previously  ranked 
No.  1 33  with  a  theft  rate  of  2.6462,  is   ■ 
now  ranked  No.  130,  with  a  theft  rate  ol 
2.6455;  the  Toyota  Lexus  SC,  previously 
ranked  137  with  a  theft  rate  of  2.5694, 
is  now  ranked  No.  135  with  a  thtift  r;fii' 
of  2.5445;  tlie  Toyota  Lexus  LS, 
previously  ranked  No.  140,  with  a  theft 
rate  of  2.4390,  is  now  ranked  No.  137, 
with  a  theft  rate  of  2.4517;  the  Toyota 
Pickup  Trut.k,  previously  ranked  No. 
119.  wilh  a  theft  rate  of  2.3149,  is  now 
ranked  No.  141,  with  a  theft  rale  of 
2.4175;  the  Toyota  Lexus  ES,  previtiusly 
ranked  No.  165.  with  a  theft  rate  of 
1.9067.  is  nov;  ranked  No.  163  wilh  a 
theft  rate  of  1.9286;  and  the  Toyota 
Previa,  previously  ranked  No.  172,  with 
a  theft  rait;  of  1.6972,  is  now  ranked  No. 
171.  wilha  theft  rate  of  1.6993. 

This  notice  also  corrects  the  final 
produc;tif)n  numbers  for  the  Mazda 
Navajo.  The  Mazda  Navajo,  pr(>viuii:.!y 
ranked  No.  100  with  a. theft  rate  of 


3.8601,  is  now  ranked  No.  166  with  a 
theft  rate  of  1.8474. 

The  following  corrected  list 
represents  NHTSA's  recalculation  of 
theft  rates  for  1992  passenger  motor 
vehicle  lines.  This  list  is  intended  only 


to  inform  the  public  of  calendar  year 
1992  motor  vehicle  thefts  of  model  year 
1992  vehicles,  and  does  not  have  any 
effect  on  the  obligations  of  regulated 
parties  under  49  U.S.C.  chapter  331. 


Authority:  49  U.S.C.  33104(b)(4): 
delegation  of  authority  at  49  CFR  1.50. 

Issued  on:  December  30.  1994. 
Barry  Felrice, 
Associate  Administrator  for  Rulemaking 


Theft  Rates  of  Model  Year  1992  Passenger  Motor  vehicles  Stolen  in  Calendar  Year  1992 


Manufacturer 


1 .  GENERAL  MOTORS  . 

2.  FORD  MOTOR  CO.  ... 

3.  GENERAL  MOTORS  . 

4.  VOLKSWAGEN   

5  GENERAL  MOTORS  . 

6  NISSAN  ;. 

7  MITSUBISHI   

8  CHRYSLER  CORP.  ... 

9  VOLKSWAGEN  

10.  FORD  MOTOR  CO.  . 

11.  CHRYSLER  CORP.  . 

12.  MITSUBISHI   

13.  GENERAL  MOTORS 

14.  GENERAL  MOTORS 

15.  GENERAL  MOTORS 

16.  TOYOTA  

1  7  CHRYSLER  CORP.  . 

18.  NISSAN 

19.  CHRYSLER  CORP.  . 

20.  ISUZU  

21    CHRYSLER  CORP.  . 

22.  VOLKSWAGEN  

23.  CHRYSLER  CORP.  . 

24.  SUZUKI  

25.  GENERAL  MOTORS 

26.  BMW  

27.  MITSUBISHI   

28.  GENERAL  MOTORS 

29.  VOLKSWAGEN   

30.  GENERAL  MOTORS 
31    HONDA/ACURA  

32.  GENERAL  MOTORS 

33.  NISSAN 

34.  GENERAL  MOTORS 

35.  GENERAL  MOTORS 

36.  AUDI  

37  CHRYLSER  CORP.  . 

38.  HONDA  

39.  FORD  MOTOR  CO.  . 

40.  GENERAL  MOTORS 

41.  BMW  

42.  GENERAL  MOTORS 

43.  MITSUBISHI  

44.  FORD  MOTOR  CO.  . 

45.  GENERAL  MOTORS 

46.  GENERAL  MOTORS 

47.  CHRYSLER  CORP  .. 

48.  GENERAL  MOTORS 

49.  NISSAN 

50.  GENERAL  MOTORS 

51.  GENERAL  MOTORS 

52.  FORD  MOTOR  CO  ... 

53.  NISSAN 

54.  MITSUBISHI  

55.  HONDA/ACURA  

56.  TOYOTA  

57.  GENERAL  MOTORS 

58.  CHRYSLER  CORP  ... 

59.  GENERAL  MOTORS 

60.  CHRYSLER  CORP  ... 
61    ISUZU  


Makemodel  (line) 


OLDSMOBILE  BRAVADA  

MUSTANG  

GMC  JIMMY  S-15  

GOLF/GTi  

CHEVROLET  BLAZER  S-10 

PATHFINDER  

3000GT 

LEBARON  COUPE/CONVERTIBLE 

CABRIOLET  

LINCOLN  MARK  VII  

JEEP  CHEROKEE  

DIAMANTE  

CADILLAC  BROUGHAM 

GMC  SIERRA  C-1500  

CHEVROLET  C-1500  

4-RUNNER  

NEW  YORKER  5TH  AVE/IMPERIAL 

300ZX  

JEEP  WRANGLER 

IMPULSE  

DODGE  RAMCHARGER  

CORRADO  

DODGE  DYNASTY  

SAMURAI  

PONTIAC  LEMANS 

8 

MONTERO  

PONTIAC  TRANS  SPORT  APV  

JETTA  

BUICK  CENTURY  „ 

VIGOR  

OLDSMOBILE  CUTLASS  CIERA    ... 

SENTRA  

CHEVROLET  CORVETTE      

CHEVROLET  LUMINA  APV  ...-. 

V8  QUATTRO  SEDAN  

DODGE  STEALTH  

PRELUDE  

PROBE  

CHEVROLET  CORSICA  ...'. 

7 

GEO  PRIZM  

EXPO 

LINCOLN  TOWN  CAR  

OLDSMOBILE  SILHOUETTE  APV  ... 

PONTIAC  SUNBiRD  

DODGE  SPIRIT 

CHEVROLET  BERETTA  

MAXIMA   

CHEVROLET  CAMARO 

GEO  TRACKER  

MERCURY  TRACER  

PICKUP  TRUCK  

GALANT.'SIGMA 

LEGEND  

SUPRA  

CHEVROLET  ASTRO  

PLYMOUTH  ACCLAIM   

GMC  SONOMA  

PLYMOUTH  SUNDANCE  

AMIGO  ....; 


Thefts  1992 


282 
1.634 
746 
218 
1.895 
494 
105 
536 
112 

67 
1.432 
269 
127 
731 
2.217 
395 
386 

64 

443 

3 

25 

30 
717 

29 
172 
5 
141 
237 
250 
824 
174 
870 
949 
134 
334 
1 
115 
280 
281 
825 

37 
564 
109 
712 
101 
502 
429 
300 
542 
422 
224 
145 
396 
251 
273 
5 
708 
427 
25U 
348 

50 


(1992  Thefts 

Production 

per  1 .000  ve- 

(Mfgfs) 1992 

hicles  pro- 
duced) theft 

rate 

1 1 .863 

23.7714 

72.499 

22.5382 

34.229 

21.7944 

10.775 

r0.2320 

117.085 

16.1848 

34.905 

14.1527 

7,620 

13.7795 

•10.297 

13.30-2 

8.628 

12.98-0 

5.443 

12.3C94 

125,544 

11.4064 

24,607 

10.93'8 

11,892 

10.6794 

73.392 

9.5602 

225,458 

98333 

40.577 

9.7346 

41.463 

9.30Q5 

6.959 

9.-957 

48.278 

9. '750 

335 

8.9552 

2.925 

8.5470 

3.548 

8.4555 

85.218 

8.4137 

3,599 

8.0573 

21,482 

8.0057 

625 

8.0000 

18.340 

7.6881 

30.912 

7.6659 

33.331 

7.5C05 

112.586 

7.3188 

23.793 

7.3131 

120.417 

7.2249 

133.275 

7.1206 

18,943 

7.0739 

47.357 

7.0528 

142 

7,0423 

16.458 

6.9875 

40.516 

6.91C9 

41.057 

6.8425 

123.871 

6.5602 

5.563 

6  65-1 

85.000 

6  63-:3 

16.586 

657-3 

109.142 

5  5235 

15.499 

65-55 

77.170 

6.5051 

66.927 

6.4100 

47.244 

6.3500 

86.448 

62657 

67.909 

5.2-42 

35.230 

6. -327 

24.398 

59431 

66,873 

5.9217 

42.392 

5.9209 

47.071 

5.7937 

863 

5.7937 

122.540 

5.7777 

74,118 

5.7611 

44.152 

5.7529 

62.645 

5.555- 

9.122 

5.48-3 

1826 


Theft 


lUTES  OF  MODEL  YEAR  1992  PASSENGER  MOTOR  VEHICLES  STOLEN  IN  CALENDAR  YEAR  1 992— Continued 


HONDA 
TOYOT/i 
GENER/  L  MOTORS 


FORD 

gener4l 

GENER/L 


SIER 


73. 
74. 
75. 
76. 
77. 


rSl. 


62 
63 
64 

65.  MITSUBISHI 

66.  MITSUBISHI 
67 
68 
69 

70.  MERCEIllES 

71.  SUZUKI 

72.  CHfi 
, CHR^S 

.tovot; 

FORD 
BMW  ... 
NISSAN 

78.  MAZDA 

79.  GENERAL 

80.  GENE 

81.  FORD 

82.  PORSCIJIE 

83.  GENERJL 
84 

85.  CHRYSllER 

86.  TOYOT/ 

87.  NISSAN 

88.  GENERiL 

89.  CHRYSl 

90.  FORD 

91.  GENERAL 

92.  CHRYSIER 

93.  SUZUKI 

94.  FORD 


n4dtor  CO  ... 

MOTORS 
MOTORS 
BENZ  ... 


ly  DTOR  CO 


MOTORS 
MOTORS 
MOTOR  CO  ... 


ER/iL 


MERCEDES-BENZ 


95. 

96. 

97. 

98. 

99. 

100. 

101. 

102. 

103. 

104. 

105. 

106. 

107. 

108. 

109. 

110. 

111. 

112. 

113. 

114. 

115. 

116. 

117. 

118. 

119. 

120. 

121. 

122. 

123. 

124. 

125. 

126. 

127. 

128. 

129. 


ROVEP 
GEN 

,  MAZD|»i 
.  BMW 


FORD 
GENER 


FORD 
FORD 


SUBARU 


FORC 


NISS;  iN 
MAZCA 
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Manufactitfer 


CORP 
ER  CORP 


MOTORS 
-BENZ  ... 
CORP  ._ 


MOTORS 
ER  CORP  ... 

Motor  co  ... 

MOTORS 
CORP  ... 


KOTORCO    .. 
GENER-  <L  MOTORS  . 
GENERAL  MOTORS 
GENEFVVL  MOTORS 

GROUP  

EFlAL  MOTORS 


FORD  MOTOR  CO 
TOYO  FA  


NISS/i  N 
GENERAL 
GENERAL 
HONC  AyACURA 


MOTORS 
MOTORS 


MOTOR  CO.  .. 
L  MOTORS 


NISS/  N  

MITSl  BISHI 

ALFA  ROMEO   

CHRYSLER  CORP 
MOTOR  CO 
MOTOR  CO 

HYUht)AI  

MAZCA  


TOYCTA   

HONC  A/ACURA 

GENERAL  MOTORS 

MAZCA  

GENERAL  MOTORS 
MAZCA 


GENE  RAL  MOTORS 
ISUZli   


MOTOR  CO 


Make<'model  <line) 


ACCORD  

MR2  

PONTIAC  FIREBIRD 

MIRAGE  

PRECIS  

THUNDERBIRD  ; 

CADILLAC  ALLANTE 

GEO  METRO  

129 .: 

SIDEKICK  

DODGE  SHADOW  

DODGE  MONACO  

COROLLA/'COROLLA  SPORT 

ESCORT 

3 

240SX  

626/MX-6  

CADILLAC  FLEETWOOD/DEVILLE  ... 

GEO  STORM  

MERCURY  COUGAR  

911  

PONTIAC  GRAND  PRIX  

140 

DODGE  DAYTONA 

CRESSIDA  

STANZA  - 

GMC  SAFARI  

LEBARON  SEDAN  

TEMPO  

GMC  RALLY  SPORTVAN 

EAGLE  TALON  

SWIFT  

MERCURY  TOPAZ  

OLDSMOBILE  CUTLASS  SUPREME 

BUICK  SKYLARK  

CHEVROLET  S-10  PICKUP  

RANGE  ROVER  MPV  

CHEVROLET  SPORTVAN  G-10 

MX-3  

5 

LINCOLN  CONTINENTAL  

PASEO  

INFINITI  045  

CHEVROLET  CAVALIER 

CHEVOLET  CAPRICE  

INTEGRA  

F150  PICKUP  TRUCK  

PONTIAC  GRAND  AM  

NX  COUPE — 

ECLIPSE  

164  

EAGLE  PREMIER  

FESTIVA 

MERCURY  SABLE 

SONATA  

B  SERIES  PICKUP  

TERCEL  

NSX  

CHEVROLET  LUMINA  

323.  PROTEGE  

OLDSMOBILE  CUTLASS  CRUISER 

MX-5  MIATA  

BUICK  REGAL  

RODEO  

LOYALE  

TAURUS  

INFINITI  M30  

929 


Thefts  1992 


Production 
(Mfgfs)  1992 


2,195 

22 

134 

277 

11 

386 

10 

497 

39 

66 

390 

10 

1.034 

784 

229 

135 

170 

667 

335 

228 

9 

514 

72 

50 

17 
272 
178 
174 
912 

5 
121 
35 
326 
338 
223 
725 
21 

11 
104 

82 
149 
220 

48 
804 
258 
176 
420 
670 

32 

210 

2 

16 

72 
398 

98 
142 
312 
4 
642 
276 

20 

78 
276 
154 

56 

927 

9 

76 


(1992  Thefts 
per  1 ,000  ve- 
hicles pro- 
duced) theft 
rate 


403,898 
4,103 
25.187 
52.845 
2.102 
74,01 1 
1,920 
95,840 
7,532 
12,862 
76.286 
1,960 
204.374 
156,043 
45.603 
27.033 
34.207 
136J18 
69,001 
47.032 
1,870 
106.831 
15.183 
10.943 
3.773 
61 ,040 
40,242 
39.553 
208,614 
1.167 
28,246 
8.220 
77,030 
82,532 
55,658 
183,145 
5,350 
2,867 
27.674 
21,859 
39,792 
58.776 
13.126 
220.896 
71.559 
49.099 
117.887 
190,312 
9.202 
61.005 
583 
4,730 
21.350 
118.357 
29,152 
44,943 
99,329 
1.281 
217,390 
95.583 
6.963 
27.749 
98,281 
55,013 
20,046 
338,120 
3.319 
28.704 


5.4345 
5.3619 
5.3202 
5.2417 
5.2331 
5.2154 
5.2083 
5.1857 
5.1779 
5.1314 
5.1123 
5.1020 
5.0594 
5.0243 
5.0216 
4.9939 
4.9697 
4.8930 
4.8550 
4.8478 
4.8128 
4.8113 
4.7421 
4.5691 
4.5057 
4.4561 
4.4232 
4.3992 
4.3717 
42845 
4.2838 
4.2579 
4.2321 
'  4.0954 
4.0066 
3.9586 
3.9252 
38363 
3.7580 
3.7513 
3.7445 
3.7430 
3.6569 
3.6397 
3.6054 
3.5846 
3.5627 
3.5205 
3.4775 
3.4423 
3.4305 
3.3827 
3.3724 
3.3627 
3.3617 
3.1596 
3.141 
3.1226 
2.9532 
2.8875 
2.8723 
2.8109 
2.80a3 
2.7993 
2.7936 
2.7416 
2.7117 
2.6477 
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THEFT  RATES  OF  MODEL  YEAR  1992  PASSENGER  MOTOR  VEHICLES  STOLEN  IN  CALENDAR  YEAR  1992— Continued 


Manufacturer 


130.  TOYOTA  

131.  NISSAN  

132.  GENERAL  MOTORS 

133.  ALFA  ROMEO  

134.  CHRYSLER  CORP  ... 

135.  TOYOTA  

136.  HYUNDAI  

137.  TOYOTA  

138.  VOLKSWAGEN 

139.  CHRYSLER  CORP  ... 

140.  CHRYSLER  CORP  ... 

141.  TOYOTA  

142.  TOYOTA  

143.  MERCEDES-BENZ  ... 

144.  FORD  MOTOR  CO  ... 

145.  ISUZU  

146.  CHRYSLER  CORP  ... 

147.  GENERAL  MOTORS  . 

148.  GENERAL  MOTORS  . 
M9.  MERCEDES-BENZ  .... 

150.  GENERAL  MOTORS  . 

151.  HONDA  

152.  FORD  MOTOR  CO 

153.  FORD  MOTOR  CO.  ..., 

154.  HYUNDAI  

155.  FORD  MOTOR  CO 

156.  VOLVO 

157.  GENERAL  MOTORS  .. 

158.  SAAB  

159.  FORD  MOTOR  CO 

160.  VOLVO 

161.  DAIHATSU  

162.  JAGUAR  

163.  TOYOTA  

164.  MITSUBISHI  

165.  AUDI  

166.  MAZDA  

167.  CHRYSLER  CORP 

168.  JAGUAR  

169.  HYUNDAI  

170.  SUBARU  

171.  TOYOTA  

172.  GENERAL  MOTORS  .. 

173.  MAZDA  

174.  CHRYSLER  CORP 

175.  VOLVO 

176.  GENERAL  MOTORS  .. 
177  CHRYSLER  CORP 

178.  ISUZU  

179.  GENERAL  MOTORS  .., 

180.  GENERAL  MOTORS  ... 
181  GENERAL  MOTORS  ... 

182.  ISUZU  

183.  FORD  MOTOR  CO.  ..... 

184.  GENERAL  MOTORS  ... 

185.  SUBARU  

186.  GENERAL  MOTORS  ... 
187   DAIHATSU  

188.  FORD  MOTOR  CO 

189.  AUDI  

190.  PORSCHE  

191.  GENERAL  MOTORS  ... 

192.  CHRYSLER  CORP 

193.  GENERAL  MOTORS  ... 

194.  GENERAL  MOTORS  ... 

195.  CHRYSLER  CORP 

196.  SAAB  

197.  VOLKSWAGEN  


Make/rtxxJel  (line) 


CAMRY  

INFINITI  G20  

OLDSMOBILE  98/TOURING  

SPIDER  

PLYMOUTH  VOYAGER/GRAND 

LEXUS  SC 

EXCEL  

LEXUS  LS  

PASSAT  

DODGE  CARAVAN/GRAND  

TOWN  &  COUNTRY  MPV  

PICKUP  TRUCK 

CELICA 

201  

EXPLORER  

PICKUP  

JEEP  COMANCHE  

PONTIAC  BONNEVILLE  

BUICK  ROADMASTER  

124  

CADILLAC  ELDORADO 

CIVIC  

RANGER  PICKUP 

MERCURY  CAPRI  

ELANTRA  

CROWN  VICTORIA  

240 

OLDSMOBILE  TORONADOnTROFEO 

900 

MERCURY  GRAND  MARQUIS  

960 

ROCKY  MPV  

XJS  

LEXUS  ES  

PICKUP  TRUCK 

80/90 

NAVAJO  

PLYMOUTH  LASER  

XJ6  

SCOUPE  

LEGACY  

PREVIA  

OLDSMOBILE  ACHIEVA  

MPV  WAGON 

DODGE  DAKOTA  PICKUP  

740 

BUICK  RIVIERA  

EAGLE  SUMMIT  

TROOPER/TROOPER  II  

SATURN  SC 

OLDSMOBILE  88  ROYALE  

BUICK  PARK  AVENUE . 

STYLUS  

E150  VAN 

SATURN  SL 

SVX  .,.„.„. 

CADILLAC  SEVILLE  

CHARADE  ...;. 

AEROSTAR  

ioo'S4 ; 

968 

BUICK  ESTATE/ROADMAST  WAGON 

PLYMOUTH  COLT/COLT  VISTA 

OLDSMOBILE  CUSTOM  CRUISER  

BUICK  LESABRE  

DODGE  COLT/COLT  VISTA  

9000 

FOX  


Thefts  1992 


760 
38 
117 
2 
485 
74 
189 
80 
36 
660 
32 
397 
109 
35 
737 
94 
7 
272 
137 
64 
68 
447 
553 
16 
139 
241 
45 
13 
30 
292 
14 
7 
4 
74 
47 
1 
17 
39 
10 
70 
113 
76 
-.23 
73 
197 
16 
18 
51 
22 
37 
127 
70 
2 
10 
127 
9 
39 
17 
144 
10 
1 
9 
24 
3 
104 
19 
5 
1 


Production 
(Mfgr's)  1992 


287,275 

14.398 

44.521 

765 

189.043 
29,082 
74,802 
32,630 
14,801 

271,572 
13,207 

164,222 
45.538 
14,677 

309.206 

40,366 

3,008 

117,010 
59,765 
28,082 
29.851 

200.959 

249.834 

7,304 

64.146 

1 1 1 263 
20.875' 
6.141 
14.943 

146,546 

7.139 

3.600 

2.065 

38.370 

24.650 

541 

9.202 
21,808 
5.671 
40.420 
66.424 
44,724 
73.880 
45,934 

125.804 
10.718 
12.324 
35.535 
15.580 
26,865 

106,099 

63.474 

1.953 

9,990 

128,142 

9.288 

40.346 

18.200 

155.838 

10.823 

1.195 

1 1 .020 

29.971 

4.347 

162.068 

32.372 

9.486 

2.043 


(l992Thetts 
per  1 ,000  ve- 
hicles pro- 
duced) theft 
rate 


26455 
2.6393 
2.6280 
2.6144 
2.5656 
2.5445 
25267 
24517 
24323 
2.4303 
2.4230 
2.4175 
2.3936 
2.3847 
23835 
2.3287 
2.3271 
2  3246 
2.2923 
2.2790 
2.2780 
2.2243 
22135 
2.1906 
2  1669 
2.1660 
2.1657 
2.1169 
2.0076 
1.9925 
•.9611 

1  9444 
19370 
1  9286 
1  9067 
■  8484 
•  8474 
".  7883 
1  7634 
1  7318 
1  ;012 
1  6993 
1 .6649 
1.5892 
1.5659 
V4928 
1  4606 
■•  4352 
^  4T2- 
1.3773 
-1  1970 
'  1023 
1  02-41 
VOC'O 
0.99' 1 
09690 
0  9666 
0.9341 
0.9240 
0  9240 
08368 
C.8-67 
0.6CC8 
0.6901 
0.6417 
C5869 
0  5271 
0489? 


1828 


Theft 


CHRVSLER  CORP. 
CHRVSLERCORP. 


198 
199 

200.  VOLVp 

201.  SUBA 

202.  ROLL  > 

203.  ROLL  > 

204.  ROLLfe 
205. 
206. 
207. 
208. 
209. 
210. 
211. 
212. 
213. 
214. 


PU  

-ROYCE 

-ROYCE 

ROYCE 


PEUGEOT  

PEUGEOT  

MAZCA  

LAMBORGHINI  

FERRftRI  

FERF  ARI  

FERFARI  

FERARRI  

CHR>  SLER  CORP. 
ASTC  N  MARTIN  .... 


IKK  Doc 

BILLING 


9  ^262 


COCE 


DEPARTi  iENT  OF  THE  TREASURY 


Public 
Requi 
Review 


Information  Collection 
ren  ents  Submitted  to  0MB  for 


December 

The 
submittec 
informatipn 
OMB  for 
Papcrw 
Public 
submissi 
calling 
OfHcer  li 


iformati  an 


th  ( 


in 

addrcsse 

and  to 

C.loaranci 

Treasury 

Avenue, 


:ey 


SPECIAL 
the  sur\' 
1995. the 
request!  r  g 
Hudset 
information 
1995.  To 
please 
iit  the  ad  1 


Internal 


OMB  Nu  Tiber 
Sun-PV  F  -oject 

014-G 
Type  of  Meview 
Title:  Au  tomated 

(ASFR 
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Rates  of  Model  Year  1992  Passenger  Motor  Vehicles  Stolen  in  Calendar  Year  1992— Continued 


Manufacturer 


Make/model  (line) 


DODGE  RAM  PICKUP 

DODGE  RAM  WAGONA/AN  8150 

940 

JUSTY  

SIL  SPIRIT/SPUR/MULS/EIGHT  .. 

CORNICHEyCONTINENTAL  

TURBO  R  

405 

505 

RX-7 

DIABLO  : 

TESTAROSSA  

MONDIAL  

F40  

348 

DODGE  VIPER  

SALOONA/ANTAGEA/OLANTE  ... 


Thefts  1992 


10 
4 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


Production 
(Mfgr's)  1992 


83,090 

50,618 

17,750 

1.213 

44 

15 

37 

218 

224 

1 

52 

240 

49 

60 

161 

285 

2 


(1992  Thefts 
per  1 ,000  ve- 
hicles pro- 
duced) theft 
rate 


0.1204 
0.0790 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0,0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 


Filed  1-4-95;  8:45  ami 

4910-S9-M 


k'Ol  ( 

Laiv 


nni 
;thB 


!9.  1994. 
Department  of  Treasury  has 
the  following  public 

collection  requiremcnt(s)  to 
eview  and  clearance  under  the 
Reduction  Act  of  1980. 
96-511.  Copies  of  the 
s)  may  be  obtained  by 
Treasury  Bureau  Clearance 
ted.  Comments  regarding  this 

collection  should  be 
to  the  OMB  reviewer  listed 
Treasury  Department 
Officer,  Department  of  the 
Room  2110.  1425  New  York 
^JVV.,  Washington.  DC  20220. 

FiEQUEST:  In  order  to  conduct 
described  below  in  February 
Department  of  Treasury'  is 
Office  of  Management  and 
((PMB)  review  and  approve  thi'> 
collection  by  laiiuary  10. 
obtain  a  copy  of  this  survey, 
ccjitact  the  IRS  Clearance  OffictT 
ress  listed  below. 


levenue  Service  (IRS) 


; 1545-1432 
Number:  IRS  l'C::V  94- 


Revision 
Substitute  lor  Keturn 
Customer  Satisfaction  Survey 


Description:  Currently,  when  an 
individual  taxpayer  requests  tax  forms 
and/or  instruction  of  the  Substitute 
for  Return  (SFR)  Staff,  the  SFR 
employee  gives  the  taxpayer  a  toll-free 
number  through  which  the  forms  and/ 
or  instructions  can  be  requested.  To 
promote  better  customer  service,  the 
Automated  Substitute  for  Return 
(ASR)  Core  Business  Process  Team 
and  the  SFR  Staff  developed  a 
procedure  that  eliminates  the  need  for 
the  taxpayer  to  make  the  toll-frin;  call 
and  also  provides  for  next-day 
shipment  of  the  forms  and/or 
instructions  requested.  The  procedure 
allows  ASFR  to  electronically  request 
forms  and  instructions  for  taxpayers 
through  the  Centralized  Inventory- 
Distribution  System  (CIDS).  To 
determine  the  effectiveness  of  this 
procedure  ar.d  service,  this  customer 
survey  was  developed. 

llespondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents:  500 

Estimated  Burden  Hours  Per 
Respondent:  1  minute,  30  seconds' 

Erequency  of  Response:  Other 

Estimated  Total  Reporting  Burden:  1  '.< 
hours 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571,  1111  Constitution 
Avenue.  N.VV.,  Washington.  DC!  20224 

OMB  Rei-ieiver:  Milo  Sunderhauf  (202) 
39;")-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 


Office  Building,  Washington,  DC: 
20503 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer 
IFR  Dot    95-214  Filed  1-4-95:  8:45  ami 
BULINO  CODE  483(M)1-^ 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Det  ember  29,  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-51 1.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110.  1425  New  York 
Avenue.  NW.,  Washington,  DC  20220. 

SPECIAL  REQUEST:  In  order  to  conduct 
tlie  survey  described  below  in  Februtirj 
1995.  the  Department  of  Treasury  is 
requesting  Office  of  Management  and 
Budget  (OMB)  review  and  approvi?  this 
information  collection  by  Januarv'  10. 
1995.  To  obtain  a  copy  of  this  survey, 
please  contact  the  IRS  Clearance  Officer 
at  the  address  listed  below. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-432 

Suney  Project  Number:  IRS  PC:V  94- 

Ol.V-G 
Type  of  Review:  Revision 
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Title:  Hartford  District  Practitioner 
Survey  Estate  and  Gift  Tax  Returns 

Description:  The  Hartford  District  has 
established  a  Total  Quality 
Organization  (TQO)  Group  to 
specifically  study  the  Estate  and  Gift 
Tax  process.  The  efforts  of  this  group 
support  the  IRS  Business  Master  Plan 
objective  to  maximize  customer 
satisfaction  and  reduce  burden  as  well 
as  to  achieve  quality-driven 
productivity.  The  TQO  Group  has 
developed  this  survey  to  gather 
information  from  customers  (attorneys 
and  bank  trust  officers)  who  are 
currently  involved  in  estate  and  gift 
tax  return  preparation  and  taxpayer 
representation,  for  their  insights  into 
problems  they  have  identified  in  the 
processing  of  estate  and  gift  tax 
returns. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents:  150 

Estimated  Burden  Hours  Per 
Respondent:  10  minutes 

Frequency  of  Response:  Other 

Estimated  Total  Reporting  Burden:  25 
hours 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Ser\'ice, 
Room  5571,  1111  Constitution 
Avenue.  N.W..  Washington,  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC 
20503 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer 

jFK  Doc.  95-215  Filed  1-4-95:  8;45  am) 

BILLING  CODE  483(M)1-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

December  29, 1994 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110.  1425  New  York 
Avenue,  NW..  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1 545-1 1 30 
Form  Number:  IRS  Form  8816 


Type  of  Review:  Extension 

Title:  Special  Loss  Discount  Account 
and  Special  Estimated  Tax  Payments 
for  Insurance  Companies 

Description:  Form  8816  is  used  by 
insurance  companies  claiming  an 
additional  deduction  under  IRC 
section  847,  to  reconcile  their  special 
loss  discount,  and  special  estimated 
tax  payments,  and  to  determine  their 
tax  benefit  associated  with  the 
deduction.  The  information  is  needed 
by  the  IRS  to  determine  that  the 
proper  additional  deduction  was 
claimed  and  to  insure  the  proper 
amount  of  special  e.stimated  tax  was 
computed  and  deposited. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents/ 
Recordkeepers:  3,000 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping-6  hrs..  42  min. 
Learning  about  the  law  or  the  form- 

47  min. 
Preparing,  copying,  assembling,  and 
sending  the  form  to  the  IRS-56  min. 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting/ 

Recordkeeping  Burden:  25,290  hours 

OMB  Number:  1545-1151 

Form  Number:  IRS  Form  8818 

Type  of  Review:  Extension 

Title:  Optional  Form  to  Record 
Redemption  of  College  Savings  Bonds 

Description:  If  an  individual  redeems 
U.S.  Savings  Bonds  issued  after  1989 
and  pays  qualified  higher  education 
expenses  during  the  year,  the  interest 
on  the  bonds  is  excludable  from 
income.  The  form  can  be  used  by  the 
individual  to  keep  a  record  of  the 
bonds  cashed  so  that  he  or  she  can 
claim  the  proper  interest  exclusion. 

Respondents:  Individuals  or  households 

Estimated  Number  of  Respondents/ 
Recordkeepers:  25,000 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 
Recordkeeping-7  mins. 
Learning  about  the  law  or  the  form- 

3  mins. 
Preparing  the  form-17  mins. 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  21,500  hours 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service. 
Room  5571,  1111  Constitution 
Avenue,  N.W..  Washington,  DC  20224 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-7^40,  Office  of  Management  and 
Budget,  Room  10226.  New  Executive 
Office  Building,  Washington,  DC 
20503 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
|FR  Doc.  95-213  Filed  1-4-95:  8:45  am) 

BILLING  CODE  4830-01-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  301-92] 

Extension  of  301  Investigation  of  the 
Peoples  Republic  of  Chinas 
Protection  of  Intellectual  Property  and 
Provision  of  Market  Access  to  Persons 
Who  Rely  on  Intellectual  Property 
Protection;  Proposed  Determinations; 
Request  for  Public  Comment;  and 
Notice  of  Public  Hearing 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  determination  under 
section  304(a)(3)(b)  of  the  Trade  Art  of 
1974.  as  amended  (Trade  Act).  19  U.S.C 
2414(a)(3)(B),  to  extend  the 
investigation  of  the  acts,  policies  and 
practices  of  the  Government  of  the 
People's  Republic  of  China  (China)  on 
the  enforcement  of  intellectual  property 
rights  and  the  provision  of  ;narkel 
access  to  persons  who  rely  on 
intellectual  property  protection;  notice 
of  proposed  determination  pursuant  to 
section  304(a)(1)  ofthe  Trade  Act.  19 
U.S.C.  2414;  request  for  public  comment 
pursuant  to  section  304(b)  of  the  Trade 
Act  on  the  proposed  determinations: 
notice  of  public  hearing. 

SUMMARY:  Pursuant  to  section 
304(a)(3)(B)  of  the  Trade  Act,  the  United 
States  Trade  Representative  (USTR)  has 
determined  to  extend  the  investigation 
initiated  under  section  302(b)(2)(A)  of 
the  Trade  Act  of  certain  acts,  policies 
and  practices  of  China  that  deny 
adequate  and  effective  protection  of 
intellectual  property  rights  and  market 
access  to  person  who  rely  on 
intellectual  property  protection.  The 
USTR  is  seeking  public  comment 
concerning  a  proposed  determination 
that  certain  acts,  policies  and  practices 
of  China  with  respect  to  its  protection 
of  intellectual  property  and  provision  of 
market  access  to  persons  who  rely  on 
intellectual  property  protection  are 
unreasonable  and  constitute  a  burden  or 
restriction  on  U.S.  commerce.  The 
USTR  is  al.so  seeking  public  comment 
and  will  hold  a  public  hearing  on 
January  24  and  25.  1995.  regarding  a 
determination  on  appropriate  action 
under  section  301  being  considered  in 
response  to  these  acts,  policies  and 
practic:es. 

effective  DATE:  The  investigation  is 
extended,  through  Saturday.  February  4, 
1995.  Written  comments  on  the 
proposed  determinations  are  due  by 
noon  Monday.  January  30,  1995. 
Requests  to  testify  at  the  hearing  must 
be  submitted  by  noon  Friday.  January 
13. 1995;  written  testimony  is  due  bv 


1830 
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noon  Wednesday,  January  18, 1995;  and 
written  rebuttals  are  due  by  noon 
Friday. January  27.  1995. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Questidns  concerning  the  ongoing 
investiaation  or  the  products  under 
consideration  should  be  directed  to 
Deborah  Lehr,  Director  for  China  and 
Mongolan  Affairs  (202)  .195-5050,  or 
Thoma!  Robertson,  Assistant  General 
Counse  (202)  395-6800;  questions 
about  tlie  public  hearing.  wTitten 
testimoiy  and  written  comments  should 
be  dire<ted  to  Sybia  Harrison,  Staff 
Assistant  to  Section  301  Committee. 
(202)  3<  6-3432.  All  of  the  above 
persons  are  located  at  the  Office  of  the 
United  States  Trade  Representative.  600 
17th  Stieet,  NW..  Washington.  DC 
20506.  j 

SUPPLEMENTARY  INFORMATION:  On  June 
30.  1994.  pursuant  to  S;ection  302(b)  of 
the  Trade  Act.  the  USTR  initiated  an 
investigation  of  those  acts,  policies  and 
practices  of  China  that  were  the  basis  for 
identihcation  of  China  as  a  priority 
foreignjcountry  (PFC)  under  section  182 
of  the  'Trade  Act.  See  59  PR  35558  (July 
12  1994).  China's  identification  as  a  PFC 
was  phrnarily  based  on  its  failure  to 
create  an  effective  intellectual  property 
enforcement  regime,  causing  rampant 
copyriglit  piracy  and  trademark 
inmngqment  resulting  in  significant 
damag^  to  U.S.  interests.  Appropriate 
implen^entation  of  China's  new  patent 
law  and  administrative  protection 
prograiti  for  pharmaceuticals  and 
agricultural  chemicals  was  also  of 
concern.  Particular  problems  with 
China'9  present  enforcement  regime 
include,  among  other  things,  internally 
inconsiktent  laws;  a  lack  of  transparency 
in  the  enforcement  structure;  a  lack  of 
protection  for  existing  works:  gaps  in 
responaibiUty  in  the  enforcement 
structure;  a  lack  of  consistent 
application  of  the  laws  throughout  the 
central  j  provincial  and  local 
governoients;  a  lack  of  funding,  training 
and  edi>cation;  conflicts  of  interest; 
burden  H}me  and  discriminatory  agency 
require:  nents  that  restrict  foreign  access 
to  trade  mark  protection;  overly-broad 
compulsory  licensing  provisions;  a 
failure  of  enforcement  authorities  to 
coordir  ate;  and  the  absence  of  an 
cffectiv  s  border  control  mechanism. 

China's  identification  as  a  PFC  was 
also  based  on  its  failure  to  provide  fair 
and  equitable  market  access  for  persons 
who  re  y  on  intellectual  property 
protect  on.  The  most  serious  market 
access  )roblems  are  found  in  the  areas 
of  audi  )visual  products,  sound 
recordings,  and  published  written 
materials.  Particular  concerns  include  a 
hidden  system  of  internal  quotas,  a  lack . 


of  transparency,  a  lack  of  consistency  in. 
application,  monopoly  control  over  the 
importation  and  distribution  of  products 
embodying  intellectual  property,  and  a 
prohibition  on  the  production  or 
distribution  of  products  embodying 
intellectual  property  that  is  not  related 
to  the  content  of  those  products. 

Extension  of  Investigation 

Numerous  bilateral  negotiations  have 
been  held  on  these  issues  since  the 
initiation  of  this  investigation.  While 
China  has  indicated  that  it  will  take 
some  actions  to  address  U.S.  concerns, 
significant  movement  on  a  majority  of 
the  U.S.  issues  has  not  been  shown. 
These  issues  are  too  complex  and 
complicated  to  resolve  before  the  end  of 
the  six-month  statutory  deadline  for 
concluding  this  investigation. 

In  light  of  the  need  for  further  time  for 
negotiations  to  resolve  these  remaining 
issues,  the  USTR  has  determined 
pursuant  to  section  304(a)(3)(B)(i)  of  the 
Trade  Act,  that  "complex  or 
complicated  issues  are  involved  in  the 
investigation  that  require  additional 
time."  The  investigation  has  thus  been 
extended  to  Saturday,  February  4, 1995. 

Proposed  Determinations  and  Action 

If  the  issues  which  are  the  basis  of 
this  investigation  are  not  resolved,  the 
USTR  proposes  to  determine  pursuant 
to  section  304(a)(l)(A)(ii)  of  the  Trade 
Act  that  acts,  policies  and  practices  of 
the  Chinese  Goveriunent  with  respect  to 
the  enforcement  of  intellectual  property 
rights  and  the  provision  of  market 
access  to  persons  that  rely  on 
intellectual  property  protection  are 
unreasonable  and  constitute  a  burden  or 
restriction  on  U.S.  commerce. 

In  the  event  the  USTR  makes  such  a 
determination,  the  USTR  must 
determine  pursuant  to  section 
304(a)(1)(B)  what  action  to  take  in 
response.  The  USTR  proposes  that, 
pursuant  to  the  authority  provided 
under  section  301(c)(1)(B)  of  the  Trade 
Act,  to  take  the  following  action:  To 
impose  increased  duties  on  certain 
products  of  China  to  be  drawTi  from  the 
list  of  products  set  forth  in  the  Annex 
to  this  notice.  These  products  represent 
approximately  2.5  billion  dollars  in  U.S. 
imports  of  Chinese-origin  goods  over  the 
last  quarter  of  1993  and  the  first  three 
quarters  of  1994.  The  decision  on  what 
specific  products  could  be  subject  to 
increased  tariffs  will  take  into 
consideration  the  written  comments 
provided  and  any  written  and  oral 
testimony  offered  at  the  public  hearing. 


Public  Comment  on  Determinations  and 
Hearing  Participation 

In  accordance  with  section  304(b)  of 
the  Trade  Act,  the  USTR  invites  all 
interested  persons  to  provide  written 
comments  on  the  proposed 
determinations.  VVith  respect  to  the 
proposed  trade  action  under  section 
301,  comments  may  address:  (1)  the 
appropriateness  of  subjecting  the 
products  listed  in  the  Annex  to  this 
notice  to  an  increase  in  duties:  (2)  the 
levels  at  which  duties  on  particular 
products  should  be  set;  and  (3)  the 
degree  to  which  an  increase  in  duties  on 
particular  products  might  have  an 
adverse  effect  on  U.S.  consumers. 
Comments  will  be  considered  in 
recommending  any  determination  or 
action  under  section  301  to  the  USTR. 

The  USTR  will  also  consider  the 
written,  oral,  and  rebuttal  comments 
submitted  in  the  context  of  public 
hearings  held  pursuant  to  section  304(b) 
of  the  Trade  Act  and  in  accordance  with 
15  CFR  2006.7  through  2006.9.  The 
hearings  will  commence  at  10  a.m.  on 
Tuesday,  January  24,  1995,  and 
continue  on  Wednesday,  January  25, 
1995,  if  necessary.  The  hearings  will  be 
held  in  the  Tmman  Room  of  the  White 
House  Conference  Center,  726  Jackson 
Place,  NW.,  Washington,  DC  20506. 

Request  to  Testify:  Interested  persons 
wishing  to  testify  orally  at  the  hearings 
must  provide  a  written  request  to  do  so 
by  noon  Friday,  January  13,  1994,  to 
Sybia  Harrison,  Staff  Assistant  to  the 
Section  301  Committee,  Office  of  the 
U.S.  Trade  Representative,  600  17th 
Street  NW.,  Washington  DC  20506.  In 
their  request,  they  must  provide  the 
following  information:  (1)  Name, 
address,  telephone  number,  and  firm  or 
affiliation;  and  (2)  a  brief  summary  of 
their  presentation.  Requests  must 
conform  to  the  requirements  of  15  CFR 
2006.8(a).  After  the  Chairman  of  the 
Section  301  Committee  considers  the 
request  to  present  oral  testimony,  Ms. 
Harrison  will  notify  the  applicant  of  the 
time  of  his  or  her  testimony.  Remarks  at 
the  hearing  will  be  limited  to  5  minutes. 

Written  Testimony:  In  addition, 
persons  presenting  oral  testimony  must 
submit  their  complete  written  testimony 
by  noon  Wednesday.  January  19, 1995. 
In  order  to  assure  each  party  an 
opportunity  to  contest  the  information 
provided  by  other  parties,  USTR  will 
entertain  rebuttal  briefs  filed  by  any 
party  by  noon  Friday,  January  27, 1995. 
In  accordance  with  15  CFR  2006.8(c), 
rebuttal  briefs  should  be  strictly  limited 
to  demonstrating  errors  of  fact  or 
analysis  not  pointed  out  in  the  briefs  or 
hearing  and  should  be  as  concise  as  is 
possible. 


Requirements  for  Submissions: 
Written  comments  on  the  propiosed 
determinations  under  section  304  of  the 
Trade  Act,  written  testimony,  and 
rebuttal  briefs  must  be  filed  in 
accordance  with  the  requirements  set 
forth  in  15  CFR  2006.8(b)  and  are  due 
according  to  the  relevant  deadlines 
noted  above.  Comments  must  state 
clearly  the  position  taken  and  describe 
with  particularly  the  supporting 
rationale,  be  in  English,  and  be  provided 
in  twenty  copies  to:  Chairman,  Section 


301  Committee,  Room  223,  USTR.  600 
17th  St.,  NW.,  Washington,  DC  20506. 

Written  comments,  testimony,  and 
briefs  will  be  placed  in  a  file  (Docket 
301-92)  open  to  public  inspection 
pursuant  to  15  CFR  2006.13,  exc«ot 
confidential  business  information 
exempt  from  public  inspection  in 
accordance  with  15  CFR  2006.15. 
Persons  wishing  to  submit  confidential 
business  information  must  certify  in 
writing  that  such  information  is 
confidential  in  accordance  with  15  CFR 


2006.15(b).  and  such  information  must 
be  clearly  iriarked  "Business 
Confidential"  in  a  contrasting  color  ink 
at  the  top  of  each  page  on  each  of  the 
twenty  copies  and  must  be  accompanied 
by  a  nonconfidential  summary  of  the 
confidential  information.  The 
nonconfidential  summary  will  be  placed 
in  the  Docket  open  to  public  inspection. 
Irving  A.  Williamson, 
Chairman,  Soctton  301  Committee 

BILUNG  COOE  SlM-OI-M 
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>99*  ItTS 


Article  Description 


(The  bracKcteO  language  in  this  Unmx  Itas  been  fnctudM  only  to  clarify  the  scope  oi  the 
nuit>*rto  6-<H9it  sub- headings  covered  by  the  action  of  this  notice,  and  such  language  is 
not  »ts«if  mtended  to  descrtfae  articles  on  which  action  is  being  considered.) 

Sugar  confectionery  Cfnctuding  white  choc^ate),  not  containing  cocoa: 
EChewing  gun,  whrtrter  or  no't  sugar-cecte^ 
Other 

Confections  or  swcetaeats  ready  for  consuipt i on.: 
[Candied  nuts] 

Other,  put  up  for  retail  sale 

Mushrooms  and  truffles,  prepared  or  preserved  otherwise  than  by  vinegar  or  acetic  acid: 
Mushrooms 

[Straw  mushroons] 
Other:  "    '   _^       .. 

In  containers'  each  holding  not  more  than  2S5  g,  other  than  whole  or  sliced 

Carboxyuc  acids  with  additional  oxygen  function  and  their  anhydrides,  halides,  peroxides 
and  peroxyacids;  their^halogenated',  sulfonated,  nitrated  or  nitrosated  derivatives: 
Carboxylic  acids  with  alcohol  function  but  without  other  oxygen  function,  their 
armyandes,  halides,  peroxides,  peroxyacids  and  their  derivatives: 


Citric  acid 


■  »-,v».  ,•:• 


Articles  for  the  conveyance  dr  packing  of  S'pods,   of  plastics;  stoppers,    lids,   caps  and 

other  closures,   of  plastics:  __ 

[Boxes,   cases,   crates  and  similar  articles]^    .  .:  .. 

Sacks  and  bags  (including  cones): 
Of  polymers  of  ethylene: 

[Reclosable,   with  integral  extruded  closure] 


Other: 


5523 


:d  ct 


J924.53.23 
592c. 50.55 


[With  no  single  side  exceeding  75  mm  in  length], 
'  Other  ■  ■    ''"'■:   '  '■"  ■ 


'aPieware.  ki tchenware,  other  household  art>cles  and  toilet  articles,  of  plastics: 
[Tableware  and  ki tchenware] 
Other: 

[Currams  and  drapes,  including  panels  and  valances;  napkins,  table  covers, 
mats,  scarves,  runners,  doilies,  centerpieces,  antiniacassars  and  furniture 
slipcovers;  and  I ue  furnishings]  ' 

Picture  frames 

Other 


i  ♦  1  *\.  - 
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other  articles  of  plastics  and  articles  of  other  materials  of  headings  3901  to  39U- 
(Office  or  school  supplies;  articles  of  apparel  and  clothing  accessories 
(including  gloves);  fittings  for  furniture,  coachwork  or  the  like;  statuettes 
and  other  ornamental  articles] 


Other: 

[Buckets  and  pails;  nursing  nipples  and  pacifers; 
ice  bags;  douche  bags,  enema  bags,  colostomy  bags, 
hot  water  bottles,  and  fittings  therefor;  invalid 
and  similar  nursing  cushions;  crutch  tips  and 
grips;  dress  shields;  finger  cots;  pessaries; 
prophylactics;  sanitary  belts;  bulbs  for  syringes; 
syringes  (other  than  hypodermic  syringes)  and 
fittings  therefor,  not  in  part  of  glass  or  metal; 
handles  and  knobs,  not  elsewhere  specified  or 

■■  '  7>«>cluded,  of  plastics;  parts  for  yachts  or 
^^:   pleasure  t)oats  of  heading  8903;  parts  of  canoes, 
racing  shells,  pnei»?Btic  craft  and  pleasure  boats 
which  are  not  of  a  type  designed  to  be  principally 
used  with  motors  or  sails;  beads,  bugles  and 
spangles,  not  strung  (except  temporarily)  and  not 
set,  and  articles  thereof,  not  elsewhere  specified  or 
included;  imitation  gemstones;  gaskets,  washers 
and  other  seals;  frames  or  mounts  for  photographic 
slides;  betting  and  belts,  for  machinery; 
clothespins;  pnetmanc  mattresses  and  other 
inflatable  articles,  not  elsewhere  specified  or 
'  included;  waterbed  mattresses  and  liners,  and 
parts  of  the  foregoing;  empty  cartridges  and 
cassettes  ^or  typewriter  and  machine  ribbons; 
fasteners,  in  clips  suitable  for  use  in  a 
^cnanical  attaching  oevice;  ftexiole  plastic 
document  binders  with  tabs,  rolled  or  flat) 


3526.90.95  pt. 


Other: 

(Laboratory  ware;  reflective  triangular 
warning  signs  for  roao  use) 

Ot^e^ 


«.015 


Articles  o*  acpsrel  and  clothing  accessories  <including  gloves),  for  alt 
purpcses,  :f  vutcamzed  rubber  other  than  hero  rutfcer- 
Cicvcs: 

Surgical  ano  meaicav 


;f.-..'  i  ••■  ( 
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TrLTits,  suitcases,  vanity  cases,  attache  cases,  briefcases,  school  s»tchels, 
spectacle  cases,  binocuCar  cases,  canera  cases,  musical  instn«ent  cases,  gun  cases, 
itoisters  and  simftar  containers;  traveling  bags,  toiletry  bags,  knapsacks  and 
bactpecks,  Kandbags,  shopping  bags,  wattets,  purses,  nap  cases,  cigarette  cases,  tobacco 
pouches,  toot  bags,  sports  tags,  lx)ttte  cases,  jewelry  boxes,  powder  cases,  cutlery  cases 
and  similar  containers,  of  leather  or  of  cooposition  leather,  of  sheeting  of  plastics,  of 
textile  materials,  of  vulcanized  fiber,  or  of  paperboard.  or  wholly  or  mainly  covered  with 
such  materiats  or  wrtb  paper: 

Trunks,  suitcases,  vanfry  cases,  attache  cases,  briefcases,  school  satchels  and 
and  similar  conrarners: 
2  -1  CC  ct  With  outer  surface  of  leather,  of  cooposition  leather,  or  of  patent  leather, 

otner  tfran  attache  cases,  brief  cases,  school  satchels,  occupational  luggage 
eases  ancr  srmitar  containers 

CArticles  of  a  x'nrf  normal  fy  carried  in  the  pocket  or  in  the  handbag] 
Other: 
4|C2.9'  ;0  OT  uith  outer  surface  of  leather,  of  conposition  leather  or  of  patent  leather, 

other  •^an  gotf,  travel,  sports  and  similar  bags 

Arfcles  of  apparel  and  ctothinj  accessories,  of  leather  or  of  conposition  leather: 
Gloves,  mittens  and  mitts: 

[Specialty  dtsignetf  for  use  tn  sports] 
Other: 

Gloves  of  horsehidls  or  cowhide  Cexcept  calfskin)  leather: 
.  ynoUy  of  feather: 
03. £1  :;  wit^  fourchettes  or  sidewalls  whid),  at  a  minimun,  extend  from 

fingertip  to  fingertip  between  each  of  the  four  fingers 

Otfter  articles  of  leather  or  of  conposition  leather: 
[Shoelaces;  straps  and  strops] 
Other: 

[Of  reptile  leather] 
4jQ5.QC.80  Other 

<.41'>.0C.00       Woooen  frames  for  patnt'igs,  photographs,  mirrors  cr  similar  objects 

wooa  iMTQuerry  3rv2   -.niaio  wood;  caskets  and  cases  for  jewelry  or  cutlery  and  similar 
articles,  cf  wood;  statuettes  and  other  c-naments^,  cf  wood;  wooden  articles  of  furniture 
''St  fallm;  w^ tnin  c*"apter  94: 
■;  rr  statuettes  and  other  ornaments,  of  wood 

Other: 

Jewelry  boxes,  silverware  chests,  cigar  and  cigarette  boxes,  microscope  cases, 
tool  or  utensil  cases  and   similar  boxes,  cases  and  chests-,  all  the  foregoing  of 
wood: 

[Cigar  and  cigarette  boxes] 
Other: 
4420.90.65  Lined  with  textile  fabrics 
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i21  90  95  pt 


Other  articles  of  wood: 
[Clothes  hangers] 
Other: 

[Wood  dowel  pins;  wood  blinds,  shutters,  screens  and  shades,  all  the  foregoing 
with  or  without  their  hardware;  toothpicks,  skewers,  candy  sticks,  ice  cream 
sticks,  tongue  depressors,  drink  mixers  and  similar  small  wares;  pickets, 
palings,  posts  and  rails,  t»ie  foregoing  which  are  sawn;  assenpled  fence 
sections;  c'.ethesoins;  canoe  paddles] 

Other: 

[Pencil  slats] 
Other 

Cartons,  boxes,  cases,  bags  and  other  packing  containers,  of  paper,  paperboard,  cellulose 
waoding  cr  webs  of  cellulose  fibers;  box  files,  tetter  trays  and  similar  articles,  of 
paper  or  pcipertxjarc  c*  a  kind  usea  in  offices,  shops  or  the  like: 

[Cartons,  boxes  aoo  cases,  cf  corrugateo  paper  or  paperboard;  folding  cartons,  boxes 
ana  cases,  cf  non- corrugated  paper  or  paperboard;  sacks  and  bags,  having  a  base  of 
a  width  of  40  cm  or  more] 


4819.40.00  pt. 


Other  sacks  ana  bags,  including  cones: 

[Shipping  sacks  ana  multiwatl  bags,  other  than  grocers'  bags] 

Other 


482: 


-.t-  pt 


Registers,  accour:  docks,  notebooks,  oroer  books,  receipt  books,  letter  pads,  memorandt^ 
paas,  aianes  ana  t:mitar  articles,  exercise  booxs,  blotting  pads,  binders  (looseteaf  or 
other),  folders,  file  covers,  manifold  business  forms,  interleaved  carbon  sets  and  other 
articles  of  stationary,  of  paper  or  paperboard;  albons  for  sanples  or  for  collections  and 
book  covers  (including  cover  boards  and  book  jackets)  of  paper  or  paperboard: 

Registers,  account  books,  notebooks,  order  books,  receipt  books,  letter  pads, 

memoranaun  paas,  diaries  and  similar  articles: 
Diaries  and  aodress  bocks 


Pri-te3  cr  •..astrste-  Dcstcards;  pr-nted  cards  bearing  personal  greetings,  messages  or 
announcene^t-   ■•stner  :r  not  illustrated,  »ith  or  without  envelopes  or  trinriings: 
[Pcsrcarci] 

4909. CO. ..0  pt.        Greeting  cards 

Gloves,  mittens  and  mitts,  knitted  or  crocheted: 

[Gloves,  mittens  and  mitts  impregnatea,-  ccated  or  covered  with  plastics  or  rubber] 


ether: 


[Of  wool  or  fine  animal  hair;  of  cotton;  of  synthetic  fibers] 


Of  other  textile  materials: 
[Of  artificial  fibers] 


6116  59. SC  pt 


Other; 


[Subject  to  cotton,  1.001,  or  man-nade  fiber  restraints) 

Other: 

Of  silk  and  corta-nrg  70  percent  or  more  by  weight  of 
silk  cr  silk  >.aste 
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6213.10.1; 


6;u  ic.'o 


6.0i  ".0.30  pt. 


( t03  ?1.?0  pt 


6403.99  90  ct 


Haixlkerchiefs: 

Of  siU  or  silk  waste: 

Containing  70  percent  or  more  by  weight  of 
silk  or  silk  waste 

Shawls,  scarves,  mufflers,  mantillas,  veils  and  t-,e  like: 
Of  silk  or  silk  waste: 

Containing  70  percent  or  more  by  weight  :f 
silk  or  silk  waste 

footwear  «,th  outer  soles  of  rubber,  plastics,  lea:her  or  corposition  leather  and 

"^^'[Sportl^footwear;  footwear  with  outer  soles  c-  leather,  and  uppers  which  consist  of 
leather  straps  across  the  instep  and  around  f^e  big  toe;  footwear  made  on  a  base  op 
p»a"crr  of  wooc,  not  having  an  inner  sole  c-  protective  metal  toe-cap] 

Otne-  footwear,  incorporating  a  protective  metal  toe-cap: 
Welt  footwear: 

twith  ptgskin  uppers) 
Other 

COtner  footwear  with  outer  soles  of  leather] 

Other  footwear: 

Ccveri'^g  the  ankle 
[Ueit  footwear] 
Other: 

[For  men,  youths  and  boys] 
For  other  persons: 
[Work  footwear] 
Other: 

For  infants  ' 


Otf;e- 


footwear  made  on  a  base  or  platfo-as  of  wood] 
Other: 

[Welt  footwearl 
Other: 

[For  men,  youths  and  boys] 
For  other  persons: 

Valued  over  S2.50/pair 

[House  slippersr   work  footwear) 
Other: 

[Tennis  snoes,   basketball 
shoes,   arw  the  like  for 
women,  misses,   children 
and  infants] 

Other: 

[For   corner) 
For  aisses,   children,  or  infants 
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Footwear  with  outer  soles  of  rubber,  plastics,  leather  or 
conposition  leather  ana  uppers  of  textile  materials: 
Footwear  with  outer  soles  of  rubber  or  plasties: 

Sports  footwear;  tennis  shoes,  basketball  shoes, 
gym  shoes,  training  shoes  and  the  like: 
^0i.T1.20  pt.  Having  uppers  of  which  over  50  percent  of  the 

external  surface  area  (including  any  leather 
accessories  or  reinforcements  such  as  those 
mentioned  in  note  4(a)  to  this  chapter)  is 
leather,  for  women 


6404.20.^0  pt. 


Footwear  with  outer  soles  of  leather  or  composition 

leather: 

Not  over  50  percent  by  weight  of  ruober  or  plastics  and  not  over  50  percent 
by  weight  cf  textile  materials  and  rubber  or  plastics  with  at  least  10  percent 
by  weight  being  rut>t>er  or  plastics: 

Valuea  over  $2.50/pair,  for  women 


6912.00.50 


Ceramic  taolewa-e,  kitchenware,  other  household 
articles  ana  toilet  articles,  other  than  of  porcelain 
or  china: 

[Tableware  and  kitchenware] 
Other 


Statuettes  ana  other  ornamental  ceramic  articles: 
Of  porcelain  or  china: 

[Statues,  statuettes  and  handmade  flowers,  valued  over  $2.50  each  and 
prooi-ceo  by  professional  sculptors  or  directly  from  molds  made  from 
origira'.  -loaels  produced  by  professiofwl  sculptors) 

Other: 

[Of  bone  chinaware] 


6513. ".50 


Other , 


Other: 

[Statues,  statuettes  snd  han<*naae  flowers,  valued  over  $2.50  each  and 
P'odj:ea  fcv  professional  sculptors  or  directly  from  molds  made  from 
or-ginal  models  produced  txy  professional  sculptors) 


;tne- 


[Zf   ccrar-.c  tile;  c^  earthenware,  whether  or  not  decorated,  having 
a  reodis*" colored  coay  s-ia  a  lustrous  glaze,  and  mottled,  streaked 
or  sotidl.  colored  prown  to  black  with  metallic  oxide  or  salt] 


6913.90.50 


Other 
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13. I?. 50 


73  i8. 22. CO 


r:i3.»3.CC  pt. 


19.95.50  Dt. 


Articles  of  iewelry  arxl  parts  thereof,  of  precious  metal  or  of  metal  clad  with 

precious  metal : 

Of  precious  metal  whether  or  not  plated  or  clad  with  precious  metal: 
[Of  silver,  whether  or  rrot  plated  or  clad  with 

other  precious  meta'. :] 

Of  other  precious  metal,  whether  or  not  plated  or  clad  with  precious  metal: 
[Rope,  curb,  cable,  chain  and  similar  articles  produced  in  continuous 
lengths,  all  the  foregoing,  whether  or  not  cut  to  specific  lengths  and 
whether  or  not  set  with  imitation  pearls  or  imitation  gemstones,  suitable 
for  use  in  the  manufacture  of  articles  provided  for  in  this  heading] 

Ot-cr: 

[Necklaces  and  nectc  chains,   of  gold;  clasps  and  parts  thereof] 

Other- 

icre-.'.  boits,  nuts,  coach  screws,  screw  hooks,  rivets,  cotters,  cotter  pins,  washers 
(iricloaing  spring  washers)  and  similar  articles,  of  iron  or  steel: 
Non-threaded  articles; 

[Spring  washers  and  other  Ipck  washers] 

Other  washers 

Tao.e.  kitchen  or  other  household  articles  and  parts  thereof,  of  iron  or  steel;  iron  or 
o--  stee;  woct;  pot  scourers  and  scounng  or  polishing  pads,  gloves  and  the  like,  of  iron 

or  steel:  ■  i,  , 

[Iror   or  stec.  wool:  pet  scourers  and  scouring  or  polishing  pads,  gloves  and  the  like] 

[Of  cast  iron,  enameled  or  not  enameled] 
Of  stainless  steel: 

Cooking  and  kitchen  ware: 
[Teakettles] 
Other: 

[Cooking  wo-e] 
iCiJchen  ware 

:vr'  crticves  of  ciprer:  -      • 

IChSifr  and  parts  trvereof] 
C'tnar: 

[Cast,  molded,   stamped  or  forged,  but  not  further 
worked] 
Other: 

[Containers  of  a  kind  normally  carried  on  the 
person,    in  the  pocket  or  in  the  handbag] 
Other: 

[Coated  or  plated  with  precious  metal] 

Other,   except  brass  plurting  goods 
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8501.31.40 


8518.30.20 


851S.i0.20 


8520.20.00  pt 


8520.31.00  pt. 


8525.20.15  pt, 
8525.20.50 
8525.20.60  pt, 

-5  ■•'}  •: 


Electric  motors  and  generators  (excluding  generating  sets): 

[Motors  of  an  output  not  exceeding  37.S  w,.  universal  AC/OC  motors  of  an 
output  exceeding  37.5  W) 

Other  DC  motors;  OC  generators:  '     , 
Of  a  output  not  exceeding  750  W: 
Motors: 

Exceeding  74.6  w  but  not  exceeding 
735  W 

Microphones  and  stands  therefor;  loudspeakers,  whether  or  not  ntounted  in  their 
enclosures;  headphones,  earphones  and  combined  microphone/speaker  sets;  audio- frequency 
electric  amplifiers;  electric  soutkI  amplifier  sets;  parts  thereof: 
Headphones,  earphones  and  combined  microphone/speaker  sets: 
[Telephone  handsets] 
Other 

Aixiio-irequer\cy   electric  amplifiers: 

[for  use  as  repeaters  in  line  telephony) 
Other 

Magnetic  tape  recorders  and  other  sound  recording  apparatus,  whether  or  not 
incorporating  a  sound  reproducing  device: 

[Dictating  machines  not  capable  of  operating  without  an  external  source  of  power] 

Telephone  answering  machines: 

Announce  and  record  machines 

Othe,r  magnetic  tape  recorders  incorporating  sound  reproducing  apparatus: 
Cassette  type 

[Microcassette  type] 
Other: 

tAC  only) 
Other: 

[Without  speakers  other  than  headphones,  earphones 
or  headsets] 

Other 

Transniissicn  appa-atus  for  radiotelephony,  radiotelegraphy,  radiobroadcasting  or 
television,  whetner  or  not  incorporating  reception  apparatus  or  sound  recording* 
or  reproducing  apparatus;  television  cameras: 

Transmission. apparatus  incorporating  reception  apparatus: 
Transceivers: 

Citizens  Band  (CB); 
[Hand-held] 

Other 

'     Other: 

Cordless  handset  telephones 

•  '*  ■  ••'      Other: 

Radio  telephones  designed  for  installation  in  motor  vehicles  for 
.'*'.         i  "i  t^«  Public  Cellular  Radioteteconmunication  Service 


.■;i 


V--   - 


>» 


it'.       ;  * 

v-.:4- 
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1531.10.00  pt. 


J536.61.CM] 


35U.20.00 


asu.Hi.-Q 


8544. 5 -.SO 
871 2. CO. t5  pt. 


9102.11.45  pt. 


Parts  suitabtt  for  use  solely  or  principally  with  the  apparatus  of  headings  8525 
to  8528: 

Antennas  and  antenna  reflectors  of  all  kinds;  parts 
suitable  for  use  therewith: 

[Television;  radar,  radio  navigational  aid  and 
radio  remote  control] 

Other 

Electric  sound  or  visual  signaling  apparatus  (for  example,  bells,  sirens,  indicator 
panels,  burglar  or  fire  alarms),  other  than  those  of  heading  8512  or  8530;  parts  thereof: 
Burglar  alarms 

Electrical  apparatus  for  switching  or  protecting  electrical  circuits,  or  for  making 
connections  to  or  in  electrical  circuits  (for  example,  switches,  relays,  fuses,  surge 
suppressors,  plugs,  socxets,  lanp-holders,  ji^iction  boxes),  for  a  voltage  not  exceeding 
1,000  V: 

Larp-htitders,  plugs  and  sockets: 
Lamp-holders 

Insulated  (including  enameled  or  anodized)  wire,  cable  (including  coaxial  cable)  and 
other  insulated  electric  conductors,  whether  or  not  fitted  with  connectors;  optical  fiber 
cables,  maae  up  of  individually  sheathed  fitiers,  whether  or  not  assembled  with  electric 
conductors  or  fitted  with  connectors: 
[Winding  wire! 

Coaxial  cable  and  other  coaxial  electric  conductors  • 

[Ignition  wiring  sets  and  other  wiring  sets  of  a  kind  used  in  vehicles,  aircraft  or 
ships] 

Other  electric  conductors,  for  a  voltage  not  exceeding  80  V: 
Fitted  with  connectors 

.  Other  electric  c=nd-.ictors.  for  a  voltage  exceeding  80  V  but  not  exceeding  1,000  V: 
Fitted  witn  connectors : 

[fitted  with  nodular  telephone  connectors] 

Other 

Bicycles  and  other  cycles  (including  delivery  tricycles),  not  motorized: 

Bicycles  having  both  wheels  exceeding  50  cm  but  not  exceeding  55  cm  in  diameter 

Wrist  watches,  pocket  watches  and  other  watches,  including  stop  watches,  other  than 

those  of  heading  9101:  ^   i- 

urist  watches,  battery  powered,  whether  or  not  incorporating  a  stop  watch  facility: 

With  mechanical  display  only: 

Having  no  jewels  o."  only  one  jewel  in  the  movement: 
Other: 

[With  gold-  or  silver-plated  case] 

Other: 

Movement 
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Parts  and  accessories  of  articles  of  headings  9301  to  9304: 
•  •  Of  shotguns  or  rifles  of  heading  9303: 

[Shotgun  barrels] 
Other: 
'  ■  •=  [Of  muizte- loading  shotguns  or  rifles] 

Other: 
^;  .         ,      [Of  shotguns,  including  shotguo-rif le  combinations] 
•  •         ■•  }  '-i;  ' 
.:.■,.,.-  Of  rifles: 

..-':■;        '  [Stocks] 
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9305. 29. 5C 


Other 

Seats  Cother  than  thoje  of  heading  9402),  whether  or  not  convertible  into  beds,  and  parts 
thereof ; 

[Seats  of  a  i'nd  used  for  aircraft  or  motor  vehicles;  swivel  seats  with  variable 
height  adjustment;  seats  other  than  garden  seats  or  caoping  equipment,  convertible 
.    mtc  beds;  seats  of  cane,  csier,  bancoo  or  similar  materials] 

' :   "  1*.    ■ 

Other  seats,  -ith  wooden  frames: 
.  ".    ..  Uphc.  stereo: 
Chairs: 

(Of  teak]     . 


94C1,6*,40  pt. 


Household,  other  than  teak 


Other: 

(Bert- wood  seats 


Other: 


Chairs: 

{Of  teat] 


•  t'i/i  *;':;i.   ■  ■■:■   t;^-i'  ^1  U'i''^''-  -.i'Mi- 


.4  -J.r.  .  '.  ■■: 


•i   V.!*  .it. 


!■  :i  f,  .';.i>i-  !.■■' 

:i.it  T,;  ;..S  •   i  • 


Household,  other  than  teak 

Other  seats,   with  tnetal   'rarnes: 
iupfioistered) 

Othe'. 


i  M-    • 


.!•;  ■;    I '.:;':'     K''  ;:.'■.      . 

'  W0f.-79.00  p«  .  ,  • 

'~i':-V    940'. 79.00  pt.    :  -.  :  •  "     i.. 

.:   ..»T;i;'.  ■:'>;.-;,  .    ■.  I  V  .    ,    ,■.':;    :  .  it 

■  ..  ..-t'r  *r-,:    ■..:  .  •■''  i  ;    .    s  •  ,.  'T 

..:■•;_,;:':..  \v;i^-=:  -■  '.  V  \--r'i  ■  ;--i 

.;i;  f.  ulc-i^;%!     '  ;.  :  :   .•  :   . 

.:  ;    :■'.:    i      - 
•     ?i-|; -.;.:/;   T'i  if:   --;-f. 

.■_■    •..•■    •■!   lil-.-.-.-i:'/*-..-^;-..'.'*!!  »•—,•>;-:-■■ 


Outocc-  ■  '  '• 

with  tenrit'e  •ccVe'ed  ccsMons  or  teafile  seating  or 
bacxing  mater  a 
[MouschoidJ 
Other 
Other: 

(Houseno.dl 
Other 
Other: 

Household 


-.^<  "  rfi,i 
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'403.20.00 


?403.50.90  pt. 


9403.60.80 


9402.80.60  PC 


9403.90.80  pt. 


9405   10.40  pt. 


9405.20.60  pt. 
940S  20.80  pt. 


9405  i:  -C 


Other  furniture  and  parts  thereof: 

[Metal  furniture  of  a  kind  used  in  offices] 

Other  metal  furniture 
CUooden  furniture  of  a  kind  used  in  offices  or  in  the  kitctwnj 

Wooden  furniture  of  a  kind  used  in  the  bedroom: 
[Bent -wood  furniturej 

Other: 

[Designed  for  motor  vehicle  use] 

Other,  except  beds 

Other  t#ooden  furniture: 
[Bent -wood  furniture] 

Other 

[Furniture  of  plastics] 

Furniture  of  other  materials,  iivluding  cane,  osier, 
bairboo  or  similar  materials: 

[Of  cane,  osier,  bauboo  or  similar  materials] 

Other,  except  household 

Parts:  ,.,  ,  , 

[Of  furniture  of  a  kind  used  for  motor  vehicles] 

Other; 

[Of  cane,  osier,  bamboo  or  similar  materials,  of  riijber  or  plastics,  of 
textile  material,  except  cotton,  of  wood] 

Other,  of  metal 

Lanps  and  lighting  fittings  including  searchlights  and  spotlights  and  parts  thereof,  not 
eise-nere  specified  or  included;  illiminated  signs,  iUuainated  nameplates  and  the  like, 
having  a  permanently  fixed  light  source,  and  parts  thereof  not  elsewhere  specified  or 

included: 

Chanoeliers  and  other  electric  ceiling  or  wall  lighting 
♦ittings,  excluding  those  of  a  kind  used  for  lighting 
public  open  spaces  or  thoroughfares: 
Of  base  metal: 

Household,  of  brass 

Electric  table,  desk,  bedside  or  floor-standing  lairps: 
Of  base  metal: 
[Of  brass] 

Other,  household  only 

Other,  household  only 

Non-electrical  la«nps  and  lighting  fittings:  . 

[Incandescent  lanps  designed  to  be  operated  by  propane  or  other  gas,  or  by 
coflcressed  air  and  kerosene  or  gasoline] 

Other: 

[Of  brass] 
Other 
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Articles  and  equipment  for  general  physical  exercise,  nmstics,  atlilettcs,  ether 
sports  (including  table-tennis)  or  outdoor  games,  not  specified  or  included 
elsewhere  in  this  chapter;  swiimiing  pools  and  wading  pools;  parts  and  accessories  thereof- 
[Snow-skis  and  other  snow-ski  equipment;  parts  and  accessories  thereof:] 


9506.29.00  pt. 


9506.99.55 
9506.99.60  pt. 

9507.10.00  pt. 


9602.1:. CO 


W«ter  skis,  surf  boards,  saitboards  and  other  water-sport  equipment;  parts  and 
accessories  thereof: 

[Sail boards  and  parts  and  accessories  thereof:] 

Other,  except  wftter  s*is 

[tolf  clubs  and  other  galf  equipaeM,  and  parts  and  accessories  tfecreol;  artictas  and 
cq»*vpment  for  table-tennis,  and  parts  and  accessories  thereof;  twnis,  ba^nntop 
or  similar  rackets,  whether  or  not  strung,  and  parts  and  accessories  thereof;  bails 
other  than  golf  balls  and  taMe-tcnnts  balls;  >ce  skates  and  rotter  skates. 
including  skating  boots  with  skates  attached,  and  parts  and  accessories  thereofl 

MItcr: 

[Articles  and  cqwipnent  for  general  physical  exercise,  nmrmstics  or  athletics; 

parts  and  accessories  thereof} 

Other: 

[Archery  articles  and  cc^ipmant  and  parts  and  accessories  thereof; 

badninton  articles  and  equipment,  e&capt  rackets,  and  parts  and  accessories 
thereof;  baseball  articles  and  equipment,  except  balls,  and  parts  and 
accessories  thereof;  foatfeall,  soccer  and  polo  articles  and  equipment, 
except  balls,  and  parts  and  accessories  thereof;  ice-hockey  and 
field-hockey  articles  and  equipment,  except  balls  and  skates,  and  parts 
and  accessories  thereof;  lacrosse  sticks;  lawn-tennis  artictas  and 
equipment,  except  balls  and  rackets,  and  parts  and  accessories  thereof; 
skeet  targets;  sleds,  bobsleds,  toboggans  and  the  like  and  parts  and 
accessories  thereof;  snowshoes  and  parts  and  accessories  therof] 

Swinriing  pools  and  wading  pools  and  parts  and  accessories  thereof 

Other,  except  nets  not  elsewhere  specified  or  included 

Fishing  rods,  fish  hooks  and  other  line  fishing  tackle;  fish  Landing  nets,  butterfly  nets 
and  similar  nets;  decoy  "birds"  (other  than  f^ose  of  heading  9208  or  9705)  and  similar 
hunting  or  shooting  ecuipment;  parts  and  accessories  thereof: 

Fishing  rods 

Ball  pcint  pens;  felt  tipped  and  other  porous-tipped  pens  and  markers;  fo^M>t»^n  pena, 
stYi.cg!-ap^  pens  and  other  pens;  duplicating  styli;  propelling  or  slidir>g  pencils  (for 
exanple,  mechanical  pencils);  pen-holders,  pencil -holders  and  similar  holdars;  parts 
(including  caps  and  clips)  of  the  foregoing  articles,  other  than  those  of  heading  9609: 
Ball  point  pens 


IFR  Doc.  95-261  Filed  1-3-95;  8:45  am) 

BtLLING  CODE  3190-01-C 


1844 


Sunshine  Act  Meetings 


Federal  Register 

Vol.  60,  No.  3 

Thursday,  January  5,  1995 


This  sectidn  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  putjiished  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  I ILECTION  COMMISSION 

DATE  AND  TIME:  Tuesday.  January  10. 

1995  at  1  ):00  a.m. 

PLACE:  9^9  E  Street,  NW.,  Washington, 

DC. 

STATUS: '  liis  meeting  will  be  closed  to 

the  publip. 

ITEMS  TO  »E  DISCUSSED: 

Complia  nee  matters  pursuant  to  2  U.S.C 
§437g. 

Audits  c  onducted  pursuant  to  2  U.S.C 
§437g,  §4  18(b),  and  Title  26.  U.S.C 

Matters  concerning  participtation  in  civil 
actions  or  sroceedings  or  arbitration. 

Internal  personnel  rules  and  procedures  or 
matters  afl  ix:ting  a  particular  employee. 


DATE  AND  TIME:  Wednesday,  January  11, 

1995  at  10:00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 

DC. 

STATUS:  This  meeting  will  be  opened  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Legislative  Recommendations — 1995 
Administrative  Matters. 

DATE  AND  TIME:  Thursday,  January  12, 

1995  at  10:00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 

DC,  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 
Advisory  Opinions: 
AOR  1994-34 


Peter  H.  Rodgers,  Gregory  L.  Wortham  on 
behalf  of  NYMEXPAC 
AOR  1994-37 
David  A.  Barrett  on  behalf  of 
Representative  Charles  E.  Shumer 
AOR  1994-39 
).  Martin  Huber  of  National  Association  of 

Surety  Bond  Producers 
Regulations: 
Requests  for  a  Public  Hearing  on  the 

Proposed  Disclaimer  Rules 
Requests  for  Public  Hearing  on  Proposed 
Amendments  to  the  Public  Finance 
Rules 
Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Ron  Harris,  Press  Officer,  Telephone: 

(202}  219-4155. 

Marjorie  W.  Emmons, 

Secretary  of  the  Commission. 

jFR  Doc.  95-00372  Filed  1-3-95;  3:04  pml 

BiLUNO  CODE  6715-01-M 


Thursday 
January  5,  1995 


Part  II 

Department  of 
Housing  and  Urban 
Development 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 


Public  and  Indian  Housing  Drug 
Elimination  Program;  Funding  Availability 
for  Fiscal  Year  1995;  Notice 
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DEPARTMBrrr  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-94-3839;  FR-3822-N-011 

Public  and  ndian  Housing  Drug 
Elimination  Program  Notice  of  Funding 
Availability -FY  1995 

agency:  Of  ice  of  the  Assistant 
Si'rretary  fc  r  Public  and  Indian 
Housing"!  U  'D. 
ACTION:  Not  ce  of  Funding  Availability 


(.NOFA)  for 


Fiscal  Year  (FY)  199.5. 


lii 


en  s 


Api  il 


SUMMARY 

F\'  199.T  fii 

the  Public 

Eliminatior 

eliminatin 

programs 

comprehen 

problem  of 

body  of  thi: 

concerning 

applicant  c 

selection  c 

requirerr, 

application 

to  apply,  he 

and  how  a 

results 

authority 

housing 

housing  au 

DATES:  App  I 

the  local 

Friday. 

time.  This 

OS  to  datf 

fairness  to 

Departmen 

considerati 

received  a 

should  takf 

and  make 

materials  t( 

eligibility 

unanticipa 

problems 

ADDRESSES 

applicalii;n 

assistance 

Field  Offic 

housing 

applying  p 

from  the  Fi 

American 

jurisdictior 

authority 

calling 


HU) 


is  NOFA  announces  HUD's 
ding  of  5290.000,000  under 
iind  Indian  Housing  Drug 

Program  (PHUEP)  for  use  in 
g  drug-related  crinie.  Funded 
niust  be  part  of  a 

ive  plan  for  addressing  the 
irug-related  crime.  In  the 
ocument  is  information 
the  purpose  of  the  NOFA, 
igibility,  available  amounts, 
rfteria,  financial 

management,  and 
processing,  including  how 
w  selections  will  be  made. 
f  plicants  will  be  notified  of 
Hei  rafter,  the  term  housing 
(f  A)  shall  include  public 
ag(  ncies  (PHAs)  and  Indian 
(horities  (IHAs). 
ications  must  be  received  a^ 
Ht!D  Field  Office  on  or  before 
14.  1995,  at  3  p.m..  local 
\ppIicution  deadline  is  firm 
d  hour.  In  the  interest  of 
II  competing  applicants,  the 
will  treat  as  ineligible  for 
m  any  application  that  is 

the  deadline.  Applicants 
this  pra<;tice  into  account 
rly  submission  of  their 
avoid  any  risk  of  loss  of 
ught  about  by  any 
\  ed  or  delivery-related 
FAX  is  not  acceptable. 
(a)  Application  Kit:  An 
kit  may  be  obtained,  and 
rovided,  from  the  local  HUD 
with  delegated  public 
re5  ponsibi lilies  over  an 

blic  housing  authority,  or 
)ld  Offi(  es  of  Native 
I  rograms  (FONAPs)  having 

over  an  Indian  housing 
niaking  an  application,  or  by 
's  Comnuuiitv  Relations  Jind 


en 


for 


cs 


I  ro 


Involvement  (CRl)  Clearinghouse, 
telephone:  1-800-57&-3472.  The 
application  kit  contains  information  on 
all  exhibits  and  certifications  required 
under  this  NOFA. 

(b)  Application  Submission:  An 
applicant  may  submit  only  one 
application  per  housing  authority  under 
each  Notice  of  Funding  Availability 
(NOFA).  Joint  applications  are  not 
permitted  under  this  program  with  the 
following  exception:  housing  authorities 
(HA)  under  a  single  administration 
(such  as  housing  authorities  managing 
another  housing  authority  under 
contract  or  housing  authorities  sharing  a 
common  executive  director)  may  submit 
a  single  application,  even  though  each 
housing  authority  has  its  own  operating 
budget.  Applications  (original  and  two 
copies)  must  be  received  by  the  deadline 
at  the  local  HUD  Field  Office  with 
responsibilities  over  the  applying  public 
housing  authorities.  Attention:  Director, 
Public  Housing  Division  or,  in  the  case 
of  Indian  housing  authorities,  to  the 
local  HUD  Field  Office  of  Native 
American  Programs,  Attention: 
Administrator,  Native  American 
Programs  with  jurisdiction  over  the 
applying  Indian  housing  authorities,  as 
appropriate.  A  complete  listing  of  these 
offices,  is  provided  in  appendix  "A"  of 
this  NOFA.  It  is  not  sufficient  for  an 
application  to  bear  a  postage  date  within 
the  submission  time  period. 
Applications  submitted  by  facsimile  are 
not  acceptable.  Applications  received 
after  the  deadline  date  and  hour, 
Friday,  April  14,  1996,  at  3  p.m.,  local 
time,  will  not  be  considered. 
FOR  FURTHER  INFORMATION  ON  THE  PUBLIC 
AND  INDIAN  HOUSING  DRUG  ELIMINATION 
PROGRAM,  PUBLIC  HOUSING,  CONTACT:  The 
local  HUD  Field  Office,  Director,  Public 
Housing  Division  (Appendix  "A"  of  this 
NOFA),  or  Malcolm  E.  Main,  Crime 
Prevenfon  and  Security  Division 
(CPSD),  Office  of  Community  Relations 
and  Involvement  (OCRI),  Public  and 
Indian  Housing,  Department  of  Housing 
and  Urban  Development,  Room  4116, 
451  Seventh  Street,  SVV..  Wnshington, 
DC  20410,  telephone  (202)  708-1197.  A 
telecommunications  devic-e  for  hearing 
or  speech  impaired  persons  (TDD)  is 
available  at  (202)  708-0850.  (These  are 
not  toll-free  telephone  numbers.) 
FOR  FURTHER  INFORMATION  ON  THE  PUBLIC 
AND  INDIAN  HOUSING  DRUG  ELIMINATION 
PROGRAM  FOR  NATIVE  AMERICAN 
PROGRAMS  CONTACT:  The  local  HUD 
Field  Office  Administrator,  Office  of 


Native  American  Programs  (Appendix 
"A"  of  this  NOFA).  or  Tracy  Outlaw, 
Office  of  Native  American  Programs, 
Public  and  Indian  Housing,  Department 
of  Housing  and  Urban  Development, 
Room  B133,  451  Seventh  Street,  S\V., 
Washington,  DC  20410,  telephone  (202) 
708-0088.  A  telecommunications  device 
for  hearing  or  speech  impaired  persons 
(TDD)  is  available  at  (202)  708-0850- 
(These  are  not  toll-free  telephone 
numbers.) 

FOR  FURTHER  INFORMATION  REGARDING 
ASSISTED  (NON-PUBLIC  AND  INDIAN) 
HOUSING  DRUG  ELIMINATION  PROGRAM 
CONTACT:  Lessley  Wiles,  Office  of 
Multifamily  Housing  Management, 
Department  of  Housing  and  Urban 
Development,  Room  6176,  451  Seventh 
Street,  SW.,  Washington,  DC  20410. 
Telephone  (202)  708-2654.  TDD 
number  (202)  708-4594.  (These  are  not 
toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  StatemenI 

The  information  collection 
requirements  contained  in  this  notice 
have  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520)  and  have  been  assigned  OMB 
control  number  2577-0124,  expiration 
date  November  30,  1995. 

Environmental  Review 

Grants  under  this  program  are 
categorically  excluded  from  review 
under  the  National  Environmental 
PoHcy  Act  of  1969  (NEPA)  in 
accordance  with  24  CFR  50.20(p). 
However,  prior  to  an  award  of  grant 
funds.  HUD  will  perform  an 
environmental  review  to  the  extent 
required  by  HUD's  environmental 
regulations  at  24  CFR  part  50,  including 
the  applicable  related  authorities  at  24 
CFR  50.4. 

Coordination  of  Anti-Crime  EfTurts 

To  coordinate  anti-crime  related 
activities  across  local.  State,  tribal,  anc) 
Federal  levels  for  the  purpose  of 
maximizing  their  effectiveness, 
applicants  are  encouraged  to  contact, 
and  work  with,  such  programs  as 
Operation  Weed  and  Seed,  Operation 
Safe  Home,  and  Operation  Pulling 
America's  Communities  Together 
described  below. 
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Operation  Weed  and  Seed,  conducted 
through  the  U.S.  Department  of  Justice, 
is  a  comprehensive,  multi-agency 
appsoach  to  combatting  violent  crime, 
drug  use,  and  gang  activity  in  high- 
rrime  neighborhoods.  The  goal  is  to 
'weed  out"  crime  from  targeted 
neighborhoods  and  then  to  "seed"  the 
targeted  sites  with  a  wide  range  of  crime 
and  drug  prevention  programs,  and 
human  services  agency  resources  to 
prevent  crime  from  reoccurring. 
Operation  Weed  and  Seed  further 
emphasizes  the  importance  of 
community  involvement  in  combatting 
drugs  and  violent  crime.  Community 
residents  need  to  be  empowered  to 
assist  in  solving  crime-related  problems 
in  their  neighborhoods.  In  addition,  the 
private  sector  needs  to  get  involved  in 
reducing  crime.  All  of  these  entities. 
Federal.  State,  and  local  government, 
the  community  and  the  private  sector 
must  work  together  in  partnership  to 
create  a  safer,  drug-free  environment. 

The  Weed  and  Seed  strategy  involves 
four  basic  elements: 

1.  Law  enforcement  must  '"'weed  out" 
the  most  violent  offenders  by 
coordinating  and  integrating  the  efforts 
of  Federal.  State,  and  local  law 
enforcement  agencies  in  targeted  high- 
crime  neighborhoods.  No  social  program 
or  community  activity  can  flourish  in  an 
atmosphere  poisoned  by  violent  crime 
and  drug  abuse. 

2.  Local  police  departments  should 
implement  community  policing  in  each 
of  the  targeted  sites.  Under  community 
policing,  law  enforcement  works  closely 
with  residents  of  the  community  to 
develop  solutions  to  the  problems  of 
violent  and  drug-related  crime. 
Community  policing  serves  as  a 
"bridge"  between  the  "weeding"  (law 
enforcement)  and  "seeding" 
(neighborhood  revitalization) 
coinpon-  ills. 

3.  After  the  "weeding"  takes  place, 
law  enforcement  and  social  services 
agencies,  the  private  sector,  and  the 
community  must  work  to  prevent  crime 
and  violence  from  reoccurring  by 
concentrating  a  broad  array  of  human 
services — drug  and  crime  prevention 
programs,  drug  treatment,  educational 
opportunities,  family  services,  and 
recreational  activities — in  the  targeted 
sites  to  create  an  environment  where 
crime  cannot  thrive. 

4.  Federal.  State,  tribal,  local,  and 
private  sector  resources  must  focus  on 
revitalizing  distressed  neighborht>0tls 
through  economic  development  and 
must  provide  economic  opportunities 
for  residents. 

I-'or  further  information  on  Operation 
Weed  and  Seed,  contact  the  Office  of 
justice  Programs.  U.S.  Department  of 


justice,  366  Indiana  Avenue,  NW.. 
Washington.  DC  20531.  Telephone  (202) 
307-5966. 

Operation  Safe  Home  was  announced 
jointly  by  Vice  President  Albert  Gore. 
HUD  Secretary  Henry  G.  Cisneros. 
Treasury  Secretary  Lloyd  Bentsen. 
Attorney  General  Janet  Reno,  and 
ONDCP  Director  Dr.  Lee  Brown  at  a 
White  House  briefing  on  February  4, 
1994.  Operation  Safe  Home  will  combat 
violent  crime  in  public  housing  through 
tightly  coordinated  law  enforcement 
and  crime  prevention  operations  at 
targeted  sites;  Federal  initiatives  and 
pohcies  to  strengthen  law  enforcement 
and  crime  and  drug  prevention  in 
public  housing:  and  improved 
consultation  and  coordination  between 
HUD  and  Federal  law  enforcement 
agencies  and  ONDCP  on  design  and 
implementation  of  HUD  crime- 
prevention  initiatives. 

For  more  information  on  Operation 
Safe  Home,  contact  Crime  Prevention 
and  Security  Division,  Office  of 
Community  Relations  and  Involvement. 
Public  and  Indian  Housing.  Department 
of  Housing  and  Urban  Development. 
Room  4116.  451  Seventh  Street.  SW.. 
Washington.  DC  20410.  telephone  (202) 
708-1197.  A  telecommunications  device 
for  hearing  or  speech  impaired  persons 
(TDD)  is  available  at  (202)  708-0850. 
(These  are  not  toll-free  telephone 
numbers.) 

Operation  Pulling  America  s 
Communities  Together  (PACT) 
conducted  through  the  U.S.  Department 
of  Justice,  is  a  comprehensive,  multi- 
agency  approach  to  combatting  violent 
crime  in  selective  metropolitan  areas. 
The  goal  is  to  develop  a  single,  seamless 
strategy  and  plan  using  a  variety  of  .State 
and  Federal  sources,  reducing  the 
complexity  of  applications  and  program 
requirements  of  the  variety  of  agencies 
and  programs.  The  PACT  cities  are 
Atlanta.  Georgia;  Aurora/Denver. 
Colorado;  District  of  Columbia;  and 
Omaha.  Nebraska. 

For  further  information  on  Operation 
Pulling  America's  Communities 
Together  contact  the  U.S.  Department  of 
Justice.  Office  of  Justice  Programs.  033 
Indiana  Avenue.  NW..  Washington.  DC. 
20531.  Telephone  (202)  307-5966. 

I.  Purpose  and  Substantive  Description 

(al  Authority 

These  grants  are  authorized  under 
Chapter  2.  Subtitle  C.  Title  V  of  the 
Anti-Drug  Abuse  .^ct  of  1988  (42  U.S.C! 
11901  et  seq.).  as  amended  by  St;ction 
581  of  the  National  Affordable  Housi.ng 
Act  of  1990  (NAHA).  approved 
.November  28.  1990.  Pub.  L.  101-62.".. 
and  Section  161  of  the  Housinj'  and 


Community  Development  Act  of  1992 
(HCDA  1992)  (Pub.  L.  102-550, 
approved  0<;tober  28,  1992). 

(bl  Allocation  Amounts 

(1)  Federal  Fiscal  Year  1995  Funding, 
The  amount  available,  to  remain 
available  until  expended,  for  funding 
under  this  NOFA  in  FY  1995  is 
S250.391. 741.  The  Departments  of 
Veterans  Affairs  and  Housing  and  I'rban 
Development,  and  Independent 
Agencies  Appropriations  Act  1995. 
(approved  September  28.  1994,  Pub. 
Law  103-327).  (95  App.  Act) 
appropriated  $290  million  for  the  Drug 
Elimination  Program.  Of  the  total  5290 
million  appropriated.  $13,925,000  will 
fund  the  Youth  Sports  Program; 
$17,406,250  will  fund  the  Assisted 
Housing  Drug  Elimination  Program;  510 
million  will  fund  drug  elimination 
technical  assistance,  contracts  and  otluir 
assistance  training,  program 
assessments,  and  execution  for  or  on 
behalf  of  public  housing  and  resident 
organizations  (including  the  cost  of 
necessary  travel  for  participants  in  such 
training);  and  Sl.500.000  will  fund  drug 
information  clearinghouse  ser\ices.  The 
remaining  $247,168,750  of  FY  1995 
funds  are  being  made  availahh;  under 
this  NOFA.  In  addition.  $3,222,991  of 
carryover  FY  1994  PHDEP  program  will 
be  made  available  under  this  NOFA  for 
a  total  amount  of  5250.391.741. 

(2)  Maximum  Grant  Award  Amounts. 
HUD  is  distributing  grant  funds  under 
this  NOF.\  on  a  national  competition 
basis.  .Maximum  grant  award  amounts 
are  computed  on  a  sliding  scalo.  using 
an  overall  maximum  cap.  depentiing 
upon  the  number  of  public  housing 
agency  or  Indian  housing  authority 
units.  The  unit  count  includes  rental. 
Turnkey  III  Homcownership.  Mutual 
Help  Homeounership  and  Section  2;< 
leased  housing  bond-financed  projects. 
Units  in  the  Turnkey  III 
Homeownership  and  Mutual  Help 
programs  are  counted  if  thry  have  not 
be«'n  (.onveycd  to  the  homebuvfrs  prior 
to  the  application  deadline  in  this 
NOFA.  I'or  Section  23  bond-finante 
projects,  units  are  countcti  if  they  have 
not  betiii  conveyed  or  will  not  be 
conviiyed  with  clear  title  to  the  l;oi!->iii^ 
authorities  until  the  end  of  the  bond 
term.  Eligible  projects  must  be  covered 
by  an  Jinnual  contributions  contract 
(ACC'l  or  annual  o|jerating  agreement 
(AOA)  during  the  period  of  the  grant  ' 
award.  Unit  counts  ivill  be  takrn  from 
tbr  hou!<ing  authority  low-rtnt  optirutin^ 
budget  (form  Hi  'D-52564)  for  tlu- 
housing  authority  fiscal  year  ending 
fane  30,  Scptembur  30.  Pet  mnbrr  31 
19'I4  or  March  .11.  1995. 
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ousing  authorities  with  500- 
The  maximum  grant  award 

maximum  grant  award  cap  of 
unit,  or  a  total  minimum 

d  of  $250,000,  whichever  is 


n  ore 


housing  authorities  with 
units:  The  maximum 
is  either  a  maximum  grant 
of  $250.00  per  unit,  or  a  total 
minimum\grant  award  of  $375,000 
is  greater: 

A  housing  authority  with 
:ould  apply  for  a  maximum 
dof$250.600,  i.e.  the 
grant  award  of  $250,000  for 
thorities  with  500-1.249 

r  than  the  per  unit  award 
computed  at  $300.00  per 
units  =  $234,000. 
A  housing  authority  with 
rould  apply  for  a  minimum 
d  of  $1,058,500,  i.e. 
at  $250.00  per  unit  x  4.234 
058.500. 
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is  permitted  in  accordance 
r^aximum  grant  award  amount 
above.  Any  application 
funding  that  e.xceeds  the 
grant  award  amount 
will  be  rejected  and  will  not 
for  any  funding  unless  a 
onal  error  was  involved  in  the 
quest.  Section  IV  of  this 
.ides  guidance  regarding 
curable  and  noncurable 


ticn 


error  will  be  considered  a 
ficiency  in  the  application. 


Section  Ill.(d)  (Checklist  of  Application 
Requirements)  of  this  NOFA  requires 
applicants  to  compute  the  maximum 
grant  award  amount  for  which  they  are 
eligible,  as  follows:  eligible  dollar 
amount  per  unit  x  (times)  number  of 
units  listed  in  the  housing  authority 
low-rent  operating  budget  (form  HUD- 
52564)  for  housing  authority  fiscal  year 
ending,  June  30,  September  30, 
December  31,  1994  or  March  31,  1995. 
The  applicant  is  required  to  confirm  the 
unit  count  with  the  local  HUD  Field 
Office  prior  to  submission  of  the 
application. 

The  amount  computed  in  this  way 
must  be  compared  with  the  dollar 
amount  requested  in  the  application  to 
make  certain  the  amount  requested  does 
not  exceed  the  maximum  grant  award. 

(3)  Reallocation.  All  awards  will  be 
made  to  fund  fully  an  application, 
except  as  provided  in  paragraph  I. (b)(4) 
(Reduction  of  Requested  Grant  Amounts 
and  Special  Conditions)  below. 

(4)  Reduction  of  Requested  Grant 
Amounts  and  Special  Conditions.  HUD 
may  approve  an  application  for  an 
amount  lower  than  the  amount 
requested,  withhold  funds  after 
approval,  and/or  the  grantee  will  be 
required  to  comply  with  special 
conditions  added  to  the  grant 
agreement,  in  accordance  with  24  CFR 
85.12  (PHAs),  and  24  CFR  905.135 
(IHAs)  as  applicable,  and  the 
requirements  of  this  NOFA,  or  where: 

(i)  HUD  determines  the  amount 
requested  for  one  or  more  eligible 
activities  is  unreasonable  or 
unnecessary; 

(ii)  The  application  does  not 
otherwise  meet  applicable  cost 
limitations  established  for  the  program; 

(iii)  The  applicant  has  requested  an 
inehgible  activity; 

(iv)  Insufficient  amounts  remain  in 
that  funding  round  to  fund  the  full 
amount  requested  in  the  application  and 
HUD  determines  that  partial  funding  is 
a  viable  option; 

(v)  The  applicant  fails  to  implement 
the  program  in  its  plan  and/or  fails  to 
submit  required  reports; 

(vi)  The  applicant  has  demonstrated 
an  inability  to  manage  HUD  grants, 
particularly  Drug  Elimination  Program 
grants;  or 

(vii)  For  any  other  reason  where  good 
cause  exists. 

(cj  Eligibility 

Funding  under  this  NOFA  is  available 
only  for  Public  Housing  Agencies  and 
Indian  Housing  Authorities.  Although 
section  161  of  the  Housing  and 
Community  Development  Act  of  1992 
(Pub.  L.  102-550,  approved  October  28. 
1992)  makes  public  housing  resident 


management  corporations  (RMCs) 
eligible  for  Drug  Elimination  Program 
funding,  the  95  App.  Act  limited  the 
funds  appropriated  "for  grants  to  public 
housing  agencies".  The  authorizing 
statute  includes  Indian  housing 
authorities  (IHAs)  in  the  term  "public 
housing  agencies"  and,  therefore.  IHAs 
are  eligible  for  funding.  Because  RiMCs, 
unlike  IHAs,  constitute  a  separate  entity 
from  PHAs  under  the  authorizing 
statute,  no  funds  are  appropriated  for 
RMCs  as  direct  applicants  under  the  95 
App.  Act.  However,  RMCs  may  continue 
to  receive  funding  from  housing 
authority  grantees  to  develop  security 
and  drug  abuse  prevention  programs 
involving  site  residents  as  they  have  in 
the  past. 

An  application  for  funding  under  this 
program  may  be  for  one  or  more  of  the 
following  eligible  activities.  An 
applicant  may  submit  only  one 
application  under  this  Notice  of 
Funding  Availability  (NOFA).  Joint 
applications  are  not  permitted  under 
this  program  with  the  following 
exception:  housing  authorities  (HA) 
under  a  single  administration  (such  as 
housing  authorities  managing  another 
housing  authority  under  contract  or 
housing  authorities  sharing  a  common 
executive  director)  may  submit  a  single 
application,  even  through  each  housing 
authority  has  its  own  operating  budget. 
The  following  is  a  listing  of  eligible 
activities  under  this  program  and 
guidance  as  to  their  parameters: 

(1)  Employment  of  Security  Personnel. 

(i)  Contracted  Security  Guard 
Personnel.  Contracting  for  security 
guard  personnel  services  in  public  and 
Indian  housing  developments  proposed 
for  funding  is  permitted  under  this 
program.  Contracting  for  security  guard 
personnel  ser\'ices  is  defined  as  a 
competitive  process  in  which  individual 
companies  and/or  individuals 
participate. 

(A)  Contracted  security  personnel 
funded  by  this  program  must  perform 
services  not  usually  performed  by  local 
law  enforcement  agencies  on  a  routine 
basis,  such  as,  patrolling  inside 
buildings,  providing  guard  services  at 
building  entrances  to  check  for 
identification  cards  (Ids),  or  patrolling 
and  checking  car  parking  lots  for 
appropriate  parking  decals. 

(B)  Contracted  security  personnel 
funded  by  this  program  must  meet  all 
relevant  tribal,  state  or  local  governmoni 
insurance,  licensing,  certification, 
training,  bonding,  or  other  similar  law 
enforcement  requirements. 

(C)  The  applicant,  the  cooperating 
local  law  enforcement  agency,  and  the 
provider  (contractor)  of  the  security 
personnel  are  required  to  enter  into  ami 
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execute  a  security  personnel  contract 
that  includes  the  following: 

(1)  The  activities  to  be  performed  by 
the  security  personnel,  their  scope  of 
authority,  established  policies, 
procediu-es,  and  practices  that  will 
govern  their  performance  (i.e.,  a  Policy 
Manual  as  described  in  section 
I.(c)(l)(i)(D))  and  how  they  will 
coordinate  their  activities  with  the  local 
law  enforcement  agency; 

(2)  The  types  of  activities  that  the 
security  personnel  are  expressly 
prohibited  from  undertaking. 

(3)  Expenditures  for  activities  under 
this  section  will  not  be  incurred  by  the 
grantee  and/or  funds  released  by  the 
local  HUD  Field  Office  until  the  grantee 
has  executed  a  contract  for  security 
guard  services. 

(D)  Security  guard  personnel  funded 
under  this  program  shall  be  guided  by 
a  policy  manual  (see  below)  that 
regulates,  directs,  and  controls  the 
conduct  and  activities  of  its  personnel. 
All  security  guard  personnel  must  be 
trained  at  a  minimum  in  the  areas 
described  below  in  paragraph  (2)  of  this 
section. 

(1)  An  up-to-date  policy  manual, 
which  contains  the  policies,  procedures, 
and  general  orders  that  regulate  conduct 
and  describe  in  detail  how  jobs  are  to 
be  performed,  must  exist  or  be 
completed  before  a  contract  for  ser\ices 
can  be  executed. 

(2)  Areas  that  must  be  covered  in  the 
security  guard  manual  include  but  ore 
not  limited  to:  use  of  force,  resident 
contacts,  response  criteria  to  calls, 
pursuits,  arrest  procedures,  reporting  of 
crimes  and  workload,  feedback 
procedures  to  victims,  citizens 
complaint  procedures,  internal  affairs 
investigations,  towing  of  vehicle, 
authorized  weapons  and  other 
equipment,  radio  procedures  internally 
;md  with  local  police,  training 
requirements,  patrol  procedures, 
scheduling  of  meetings  with  residents, 
record  keeping  and  position 
descriptions  on  every  post  and 
assignment. 

(F)  If  the  security  guard  contractor 
collects  officer  activity  information 
(which  the  Department  recommends)  fur 
the  housing  authority,  the  contractor 
must  use  a  housing  authority  approved 
activity  form  for  the  collection,  analysis 
and  reporting  of  activities  by  officers 
funded  under  this  section.  Computers 
and  software  may  be  included  as  an 
eligible  item  in  support  of  this  housing 
authority  data  collection  activity 

(ii)  Employment  of  Housing  Authority 
Police.  Employment  of  additional 
housing  authority  police  officers  is 
permitted  only  by  housing  authorities 
that  already  have  their  own  housing 


authority  police  departments,  which  are 
the  following  housing  authorities: 

(1)  Baltimore  Housing  Authority  and 
Community  Development.  Baltimore. 
MD. 

(2)  Boston  Housing  Authority.  Boston. 
MA. 

(3)  Chicago  Housing  Authority, 
Chicago,  IL. 

(4)  Cuyahoga  Metropolitan  Housing 
Authority,  Cleveland,  OH. 

(5)  Housing  Authority  of  the  City  of 
Los  Angeles.  LA.  CA. 

(6)  New  York  City  Department  of 
Housing  Preservation  and  Development. 
NYC,  NY. 

(7)  Housing  Authority  of  the  City  of. 
Oakland.  Oakland.  CA. 

(8)  Philadelphia  Housing  Authority. 
Philadelphia.  PA. 

(9)  Housing  Authority  of  the  City  of 
Pittsburgh.  Pittsburgh,  PA. 

(10)  Waterbury  Housing  Authority. 
VVaterbury,  CT.  ' 

(11)  Virgin  Islands  Housing  Authority, 
Virgin  Islands. 

Housing  authorities  that  have  their 
own  housing  authority  police 
departments,  but  that  are  not  included 
on  this  list  must  contact  Malcolm  E. 
Main.  Crime  Prevention  and  Security 
Division  (CPSD),  Office  of  Community 
Relations  and  Involvement  (OCRI). 
Public  and  Indian  Housing,  Department 
of  Housing  and  Urban  Development, 
Room  4116,  451  Seventh  Street.  SW.. 
Washington.  DC  20410.  telephone  (202) 
708-1197  to  request  approval  before 
they  may  apply  for  funding  under  this 
paragraph.  A  telecommunications 
device  for  hearing  or  speech  impaired 
persons  (TDD)  is  available  at  (202)  708- 
0850.  (These  are  not  toll-free  telephone 
numbers.) 

(A)  If  additional  housing  authority 
police  officers  are  to  be  employed  for  a 
ser\  ice  that  is  also  provided  by  a  local 
law  enforcement  agency,  the  applicant 
must  provide  a  cost  analysis/budget 
narrative  that  demonstrates  the 
employment  of  additional  housing 
authority  police  officers  is  more  cost 
efficient  than  obtaining  the  service  from 
the  local  law  enforcement  agency. 

(B)  .^dditional  housing  authority 
police  officers  to  be  funded  under  this 
program  must  be  an  increase  in  the 
number  of  HA  police  officers  authorized 
by  the  housing  aq^hority,  although  such 
additional  housing  authority  police 
officers  funded  under  a  prior  Drug 
Elimination  Program  Grant  may  qualify 
for  funding  as  a  continuing  activity 
under  section  1. (c)(8)  (Continuation  of 
Current  Program  .Activities)  of  this 
NOFA. 

(C)  An  applicant  seeking  funding  for 
this  activity  must  describe  the  baseline 
sen-ices  by  describing  the  current  level 


ofsen'ices  provided  by  the  local  law 
enforcement  agency  and  then 
demonstrate  to  what  extent  the 
additional  housing  authority  police 
officers  will  represent  an  increase  over 
these  services.  For  purposes  of  this 
NOFA,  the  current  level  ofsenices  is 
defined  as  ordinary  and  routine  services 
provided  or  required  to  be  provided 
under  a  cooperation  agreement  to  the 
residents  of  public  housing 
developments  as  a  part  of  the  overall, 
city  and  county-wide  deployment  of 
police  resources,  to  respond  to  crime 
and  other  public  safety  incidents.  These 
include  the  number  of  officers  and 
equipment  and  the  actual  percent  of 
their  time  assigned  to  the  developments 
proposed  for  funding,  and  the  kinds  of 
services  provided,  e.g..  9-1-1 
communications,  processing  calls  for 
service,  and  investigative  follow-up  of 
criminal  activity. 

(D)  Housing  authority  police  funded 
by  this  program  must  meet  all  relevant 
slate,  tribal  or  local  government 
insurance,  licensing,  certification, 
training,  bonding,  or  other  similar  law 
enforcement  requirements. 

(E)  The  applicant  and  the  cooperating 
local  law  enforcement  agency  are 
required  to  enter  into  and  execute  a 
contract  that  describes  the  following: 

(1)  The  activities  to  be  performed  by 
the  housing  authority  police,  their  scoji'- 
of  authority,  established  policies, 
procedures,  and  practices  that  will 
govern  their  performance  (i.e..  a  Policy 
Manual  as  described  in  section 
I.(c;)(1)(ii)(F)).  and  how  they  will 
coordinate  their  activities  with  the  IfK.al. 
state  and  Federal  law  enforcement 
agencies; 

(2)  The  types  of  activities  that  the 
housing  authority  police  are  expressly 
prohibited  from  undertaking. 

(F)  Housing  authority  police 
dej)artments  funded  under  this  progrjin 
shall  be  guided  by  a  policy  manual  (see 
paragraph  (1)  below)  that  regulates, 
directs,  and  controls  the  conduct  and 
activities  of  its  personnel.  All  HA  poli(.e 
officers  must  be  trained  at  a  minimum 
in  the  areas  described  in  paragraph  (2). 
below. 

(1)  An  up-to-date  public  housing 
police  department  policy  manual, 
which  contains  the  policies.  proc;f'dures, 
and  general  orders  that  regulate  conduct 
and  (iescril)e  in  detail  how  jobs  are  to 
be  performed,  musf  either  exist  or  be 
completed  within  12  months  of  the 
e.\ecution  of  the  grant  agreement. 
Applicants  must- submit  a  plan  and 
timj'table  for  the  implementation  of 
training  staff. 

(2)  Areas  that  must  be  covered  in  thr 
public  housing  police  department  i 
manual  include  but  are  not  limited  tc       ' 
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or  funding  of 
housing  authority  police 
have  car-to-car  (or  other 
and  portable-to-portable  radio 
communi  cations  links  between  housing 
authority  police  officers  and  local  law 
enforcempnt  officers  to  assure  a 

and  safe  response  to  crimes 

services.  The  use  of  scanners 

tors)  is  not  sufficient  to  meet 

of  this  section. 
that  do  not  have  such  links 
a  plan  and  timetable  for  the 
of  such 
cations  links. 

authority  police 
funded  under  this  program 
employing  a  community 
:oncept  must  submit  a  plan 
f^able  for  the  implementation  of 
ty  poUcing. 

nunity  policing  has  a  variety 
I  ions;  however,  for  the  purposes 
ram,  it  is  defined  as  follows: 
y  policing  is  a  method  of 
law  enforcement  serv  ices  that 
partnership  among  residents, 
vernment  services,  the  private 
other  local,  state  and  Federal 
enfojcement  agencies  to  prevent 
addressing  the  conditions  and 
that  lead  to  criminal  activity 
^ar  of  this  type  of  activity. 
i  method  of  policing  involves  a 
V  of  proactive  measures,  such 
pktrols,  bicycle  patrols,  and 
c  )ntacts.  This  concept  empowers 
icers  at  the  beat  and  zone  level 
ents  in  neighborhoods  in  an 
reduce  crime  and  fear  of  crime: 
e  maintenance  of  order; 
eferrals  of  residents,  victims, 
lomeless  to  social  services  and 


in; 
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govenmient  agencies;  assure  feedback  of 
police  actions  to  victims  of  crime;  and 
promote  a  law  enforcement  value 
system  on  the  needs  and  rights  of 
residents. 

(J)  Housing  authority  police 
departments  funded  under  this  program 
that  are  not  nationally  or  state 
accredited  must  submit  a  plan  and 
timetable  that  may  not  exceed  24 
months,  from  the  execution  of  the  grant 
agreement,  for  such  accreditation. 
Housing  authorities  may  use  either  their 
state  accreditation  program,  if  one 
exists,  or  the  Commission  on 
Accreditation  for  Law  Enforcement 
Agencies  (GALEA)  for  this  purpose. 

(1)  The  law  enforcement  community 
developed  a  body  of  standards  in  1981 
against  which  law  enforcement  agencies 
could  be  evaluated.  While  some  states 
have  their  own  law  enforcement 
accreditation  program,  the  nationwide 
accreditation  program  is  managed  by  the 
GALEA,  which  is  located  in  Fairfax.  VA. 
The  purpose  of  accreditation  is  to 
reduce  liability  exposure  of  agencies 
and  personnel,  and  to  assure  that  law 
enforcement  agencies  meet  a  uniform 
body  of  standards. 

(2)  The  accreditation  concept 
emphasizes  a  voluntary,  self-motivated 
approach  by  which  organizations  seek 
to  achieve  and  maintain  objectively 
verified  high  quality  operations  through 
periodic  evaluations  conducted  by  an 
independent,  non-governmental  body 
that  has  established  standards  for  its 
"clientele".  In  simple  terms,  "to 
accredit"  means  to  recognize  or  vouch 
for  an  agency  as  conforming  to  a  body 
of  standards  related  to  a  specific 
discipline — in  this  instance,  law 
enforcement. 

(3)  The  process  for  GALEA  consists  of 
formal  application,  mutual  aid  contract, 
an  in-depth  self  assessment,  an  on-site 
assessment  by  Commission-selected 
practitioner  assessors  from  outside  the 
state  of  the  requesting  agency,  and  final 
Commission  review  and  decision.  Self- 
assessment  enables  an  agency  to 
establish  proofs  of  compliance  with 
standards  specific  to  the  agency  to 
review  its  organization,  management, 
operations,  and  administrative  activities 
to  determine  if  it  believes  it  meets  the 
requirements.  Certain  standards  are 
mandatory  based  on  health,  life,  safety, 
and  importance  to  the  community  and 
the  agency. 

(4)  Use  of  grant  funds  for  public 
housing  police  department  accreditation 
activities  is  permitted. 

(5)  Funding  is  not  permitted  to 
purchase  or  lease  any  military  or  law 
enforcement  clothing  or  equipment, 
such  as  vehicles,  uniforms,  ammunition, 
firearms/weapons,  military  or  police 


vehicles;  including  cars,  vans,  buses, 
protective  vests,  and  any  other 
supportive  equipment,  etc. 

iK)  Expenditures  for  activities  under 
this  section  will  not  be  incurred  by  the 
grantee  and/or  funds  released  by  the 
local  HUD  Field  Office  until  the  grantee 
has  met  all  the  above  requirements. 

(L)  In  order  to  assist  housing 
authorities  to  develop  and  administer 
relevant,  fair,  and  productive  contracts 
with  local  law  enforcement  agencies  for 
the  delivery  of  effective  services  to 
public  housing  residents,  a  sample 
contract  for  law  enforcement  services  is 
provided  with  the  application  kit. 

(2)  Reimbursement  of  local  law 
enforcement  agencies  for  additional 
security  and  protective  services. 

(i)  Additional  security  and  protective 

services  to  be  funded  under  this 

program  must  be  over  and  above  the 

baseline  services,  as  defined  below,  that 

the  tribal,  state  or  local  government 

provides  to  the  applying  housing 

authority. 

(A)  An  applicant  seeking  funding  for 

this  activity  n\ust  first  establish  a 
baseline  by  describing  the  current  level 
of  services  (in  terms  of  the  kinds  of 
services  provided,  the  number  of 
officers  and  equipment  and  the  actual 
percent  of  their  time  assigned  to  the 
developments  proposed  for  funding) 
and  then  demonstrate  to  what  extent  the 
funded  activity  will  represent  an 
increase  over  this  baseline. 

Baseline  services  are  defined  as  those 
law  enforcement  services  the  locality  is 
contractually  obligated  to  provide  under 
its  Cooperation  Agreement  with  the 
applying  housing  authority  (as  required 
by  the  housing  authority's  Annual 
Contributions  Contract). 

(ii)  Communications  and  security 
equipment  to  improve  the  collection, 
analysis,  and  use  of  information  about 
drug-related  criminal  activities  in  a 
public  housing  community,  such  as 
surveillance  equipment  (e.g..  Closed 
Circuit  Television  (CCTV).  software, 
cameras,  monitors,  components  and 
supporting  equipment),  computers 
accessing  national,  tribal,  state  or  local 
government  security  networks  and 
databases,  facsimile  machines, 
telephone  equipment,  bicycles,  and 
motor  scooters  may  be  eligible  items  if 
used  exclusively  in  connection  with  the 
establishment  of  a  law  enforcement 
substation  on  the  funded  premises  or 
scattered  site  developments  of  the 
housing  authority. 

(iii)  //  the  local  law  enforcement 
agency  collects  officer  activity 
information  (which  the  Department 
recommends)  for  the  housing  authority 
it  must  use  a  housing  authority 
approved  activity  form  for  the 
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collection,  analysis  and  reporting  of 
activities  by  officers  funded  under  this 
section.  Computers  and  software  may  be 
included  as  an  eligible  item  in  supiport 
of  this  housing  authority  data  collection 
activity. 

(iv)  The  Department  encourages 
housing  authorities  that  are  funded 
under  this  program  to  promote  the 
implementation  of  community  policing. 
For  additional  background  on 
community  policing,  see  the  discussion 
at  section  I.{c){l)(ii)(I).  above. 

(v)  Funding  is  not  permitted  to 
purchase  or  lease  any  military  or  law 
enforcement  clothing  or  equipment, 
such  as  vehicles,  uniforms,  anununition, 
firearms/weapons,  military  or  police 
vehicles;  including  cars,  vans,  buses, 
protective  vests,  and  any  other 
supportive  equipment,  etc. 

(vi)  Expenditures  for  activities  under 
this  section  will  not  be  incurred  by  the 
grantee  and/or  funds  released  by  the 
local  HUD  Field  Office  until  the  grantee 
and  the  local  law  enforcement  agency 
execute  a  contract  for  the  additional  law 
enforcement  services. 

(vi)  In  order  to  assist  housing 
authorities  to  develop  and  administer 
relevant,  fair,  and  productive  contracts 
with  local  law  enforcement  agencies  for 
the  delivery  of  effective  services  to 
public  and  Indian  housing  residents  a 
sample  contract  for  law  enforcement 
services  is  provided  with  the 
application  kit. 

(3)  Physical  Improvements  To 
Enhance  Security. 

(i)  Physical  improvements  that  are 
specifically  designed  to  enhance 
security  are  permitted  under  this 
program.  These  improvements  may 
include  (but  are  not  Umited  to)  the 
installation  of  barriers,  hghting  systems, 
fences,  surveillance  equipment  (e.g.. 
Closed  Circuit  Television  (CCTV), 
software,  cameras,  monitors, 
components  and  supporting  equipment) 
bolts,  locks:  the  landscaping  or 
reconfiguration  of  common  areas  so  as 
to  discourage  drug-related  crime;  and 
other  physical  improvements  in  public 
and  Indian  housing  developments  that 
are  designed  to  enhance  security  and 
discourage  drug-related  activities. 

(ii)  An  activity  that  is  funded  under 
any  other  HUD  program,  such  as  the 
modernization  program  at  24  CFR  part 
968,  shall  not  also  be  funded  by  this 
program. 

(iii)  Funding  is  not  permitted  for 
physical  improvements  that  involve  the 
demolition  of  any  units  in  a 
development. 

(iv)  Funding  is  not  permitted  for  any 
physical  improvements  that  would 
result  in  the  displacement  of  persons. 


(v)  Funding  is  not  permitted  for  the 
acquisition  of  real  property. 

(vi)  All  physical  improvements  must 
also  be  accessible  to  persons  with 
disabilities.  For  example,  some  types  of 
locks,  buzzer  systems,  doors,  etq..  are 
not  accessible  to  persons  with  limited 
strength,  mobility,  or  to  persons  who  are 
hearing  impaired.  All  physical 
improvements  must  meet  the 
accessibility  requirements  of  24  CFR 
part  8. 

(4)  Employment  of  Investigators. 

(i)  Employment  of  one  or  more 
individuals  is  permitted  under  this 
program  to: 

(A)  Investigate  drug-re-ated  crime  in 
or  around  the  real  property  comprising 
any  public  and  Indian  housing 
development;  and 

(B)  Provide  evidence  relating  to  any 
such  crime  in  any  administrative  or 
judicial  proceedings. 

(ii)  Investigators  funded  by  this 
program  must  meet  all  relevant  tribal, 
state  or  local  government  insurance, 
licensing,  certification,  training, 
bonding,  or  other  similar  law 
enforcement  requirements. 

(iii)  The  applicant,  the  cooperating 
local  law  enforcement  agency,  and  the 
investigator(s)  are  required,  before  any 
investigators  are  employed,  to  enter  into 
and  execute  a  \Mitten  agreement  that 
describes  the  following: 

[A)  The  nature  of  the  activities  to  be 
performed  by  the  investigators,  their 
scope  of  authority,  established  policies, 
procedures,  and  practices  that  will 
govern  their  performance  (i.e..  a  Policy 
Manual  as  described  in  section 
I(c)(4)(v).  below)  and  how  they  will 
coordinate  their  activities  with  the  local, 
state  and  Federal  law  enforcement 
agencies;  and 

(B)  The  types  of  activities  that  the 
investigators  are  expressly  prohibited 
from  undertaking. 

(iv)  Under  this  section,  reimbursable 
costs  associated  with  the  investigation 
of  drug-related  crime  (e.g.,  travel 
directly  related  to  the  investigator's 
activities,  or  costs  associated  with  the 
investigator's  testimony  at  judicial  or 
administrative  proceedings)  may  only 
be  those  incurred  by  the  investigator. 

(v)  Investigators  funded  under  this 
program  shall  be  guided  by  a  policy 
manual  (see  below)  that  regulates, 
directs,  and  controls  their  conduct  and 
activities.  All  investigators  must  be 
trained  at  a  minimum  in  the  areas 
described  below  in  paragraph  (B)  of  this 
section. 

(A)  An  up-to-date  policy  manual, 
which  contains  the  policies,  procedures, 
and  general  orders  that  regulate  conduct 
and  describe  in  detail  how  jobs  are  to 
be  performed,  must  either  exist  or  be 


completed  within  12  months  of  the 
execution  of  the  grant  agreement. 
Applicants  must  submit  a  plan  and 
timetable  for  the  implementation  of 
training  staff. 

(B)  Areas  that  must  be  covered  in  the 
manual  include  but  are  not  limited  to: 
use  of  force,  resident  contacts,  response 
criteria  to  calls,  pursuits,  arrest 
procedures,  reporting  of  crimes  and 
workload,  feedback  procedures  to 
victims,  citizens  complaint  procedures, 
internal  affairs  investigations,  towing  of 
vehicle,  authorized  weapons  and  other 
equipment,  radio  procedures  internally 
and  with  local  police,  training 
requirements,  patrol  procedures, 
scheduling  of  meetings  with  residents, 
record  keeping  and  position 
descriptions  on  every  post  and 
assignment. 

(vi)  If  an  investigator(s)  collect  activitv 
information  (which  the  Department 
recommends)  for  the  housirg  authority, 
a  housing  authority  approved  activity 
form  must  be  used  for  the  collection, 
analysis  and  reporting  of  activities  by 
investigators  funded  under  this  section. 
Computers  and  software  may  be 
included  as  an  eligible  item  in  support 
of  this  housing  authority  data  collection 
activity. 

(vii)  Funding  is  not  permitted  to 
purchase  or  lease  emy  military  or  law 
enforcement  clothing  or  equipment, 
such  as  vehicles,  uniforms,  ammunition, 
firearms/weapons,  military  or  police 
vehicles;  including  cars.  vans,  buses, 
protective  vests,  and  any  other 
supportive  equipment,  etc. 

(viii)  Expenditures  for  activities  under 
this  section  will  not  be  incurred  by  the 
grantee  and/or  funds  released  by  the 
local  HUD  Field  Office  until  the  grantee- 
has  met  all  the  above  requirements. 

(5)  Voluntary  Tenant  Patrols. 

(i)  The  provision  of  training, 
communications  equipment,  and  other 
related  equipment  (including  uniforms), 
for  use  by  voluntary  tenant  patrols 
acting  in  cooperation  with  officials  of 
local  law  enforcement  agencies  is 
permitted  under  this  program.  Memben, 
must  be  volunteers  and  must  be  tenants 
of  the  public  and  Indian  housing 
development  that  the  tenant  (resident) 
patrol  represents.  Patrols  established 
under  this  program  are  expected  to 
patrol  for  drug-related  criminal  activity 
in  the  developments  proposed  for 
assistance,  and  to  report  these  activities 
to  the  cooperating  local  law 
enforcement  agency  and  tribal,  state  and 
Federal  agencies,  as  appropriate. 
Grantees  are  required  to  obtain  liability 
insurance  to  protect  themselves  and  the 
members  of  the  voluntary  tenant  patrol 
against  potential  liability  for  the 
activities  of  the  patrol  under  this 
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program.  '  'he  cost  of  this  insurance  will 
be  considt  red  an  eligible  program 
expense. 

(ii)  The  applicant,  the  cooperating 
local  law  enforcement  agency,  and  the 
members  ( f  the  tenant  patrol  are 
required,  iefore  putting  the  tenant 
patrol  intc  effect  and  expending  any 
grant  func  s,  to  enter  into  and  execute  a 
HTitten  ag  eement  that  describes  the 


nature  of  the  activities  to  be 
by  the  tenant  patrol,  the 
patrol's  sc  jpe  of  authority,  the 
establishei  1  policies,  procedures,  and 
practices  t  lat  will  govern  the  tenant 
patrol's  performance  and  how  the  patrol 
will  coordinate  its  activities  with  the 
local  law  ( enforcement  agency; 

(B)  The  iypes  of  activities  that  a 
tenant  pat  ol  is  expressly  prohibited 
from  undertaking,  to  include  but  not 
limited  to,  the  carrying  or  use  of 
firearms  or  other  weapons,  nightstick, 
clubs,  handcuffs,  or  mace  in  tbe  course 
of  their  di  ties  under  this  program; 

(C)  Initibl  tenant  patrol  training  and 
continuing  training  the  members  receive 
from  the  I  )cal  law  enforcement  agency 
(training  I  y  the  local  law  enforcement 
agency  is :  equired  before  putting  the 
tenant  patrol  into  effect);  and 

(D)  Tenant  patrol  members  must  be 
advised  \i  at  they  may  be  subject  to 
individua  or  collective  liability  for  any 
actions  ur  dertaken  outside  the  scope  of 
their  auth  jrity  and  that  siich  acts  are  not 
covered  u  ider  a  housing  authority's 
liability  insurance. 

(iii)  Coi  imunication  and  related 
.equipmer  t  eligible  for  funding  under 
this  program  shall  be  equipment  that  is 
reasonably,  necessary,  justified  and 
related  to  the  operation  of  the  tenant 
patrol  an<  that  is  otherwise  permissible 
under  trit  al.  State  or  local  law. 

(iv)  I'ninr  this  program,  bicj'cles, 
motor  s(  cuters  and  uniforms  (caps  and 
other  all  s  easonal  clothing  items  that 
identify  v  oluntary  tenant  patrol 
members,  including  patrol  t-shirts  and 
jackets)  t(  be  used  by  the  members  of 
the  tenan  patrol  are  eligible  items. 

(v)  Dru, ;  elimination  grant  funds  may 
not  be  usi  d  for  any  type  of  financial 
compensi  tion,  such  as  any  full-time 
wages  or  salaries  for  voluntary  tenant 
patrol  paiticipants. 

(6)  Proi  rams  To  Reduce  the  Use  of 
Drugs.  Pr  )grams  that  reduce  the  use  of 
drugs  in  i  nd  around  the  premises  of 
public  and  Indian  housing 
developn  ents,  including  drug  abuse 
prevention,  intervention,  referral  and 
treatment  programs,  are  permitted  under 
this  prog]  am.  The  program  should 
facilitate  drug  prevention.  inter\'ention 
and  treati  iient  efforts,  to  include 
outreach  lo  community  resources  and 


youth  activities,  and  facilitate  bringing 
these  resources  onto  the  premises,  or 
providing  resident  referrals  to  treatment 
programs  or  transportation  to  out- 
patient treatment  programs  away  from 
the  premises.  Funding  is  permitted  for 
reasonable,  necessary  and  justified 
purchasing  or  leasing  of  vehicles 
(whichever  can  be  documented  as  the 
most  cost  effective)  for  resident  youth 
and  adult  education  and  training 
activities  directly  related  to  "Programs 
to  reduce  the  use  of  drugs"  under  this 
section.  Alcohol-related  activities/ 
programs  are  not  eligible  for  funding 
under  this  program. 

(i)  Drug  Prevention.  Drug  prevention 
programs  that  will  be  considered  for 
funding  under  this  part  must  provide  a 
comprehensive  drug  prevention 
approach  for  public  and  Indian  housing 
residents  that  will  address  the 
individual  resident  and  his  or  her 
relationship  to  family,  peers,  and  the 
community.  Prevention  programs  must 
include  activities  designed  to  identify 
and  change  the  factors  present  in  public 
housing  that  lead  to  drug-related 
problems,  and  thereby  lower  the  risk  of 
drug  usage. 

Many  components  of  a 
comprehensive  approach,  such  as 
refusal  and  restraint  skills  training 
programs  or  drug-related  family 
counseling,  may  already  be  available  in 
the  community  of  the  applicant's 
housing  developments,  and  the 
applicant  must  act  to  bring  those 
available  program  components  onto  the 
premises.  Funding  is  permitted  for 
reasonable,  necessary  and  justified 
program  costs,  such  as  meals,  beverages 
and  transportation,  incurred  only  for 
training  and  education  activities 
directly  related  to  "drug  prevention 
programs".  Activities  that  should  be 
included  in  these  programs  are: 

(A)  Drug  Education  Opportunities. 
The  causes  and  effects  of  illegal  drug 
usage  must  be  discussed  in  a  formal 
setting  to  provide  both  young  people 
and  adults  the  working  knowledge  and 
skills  they  need  to  make  informed 
decisions  to  confi-ont  the  potential  and 
immediate  dangers  of  illegal  dnigs. 
Grantees  may  contract  (in  accordance 
with  24  CFR  85.36)  with  professionals 
to  provide  appropriate  training  or 
workshops.  The  professionals 
contracted  to  provide  these  services 
shall  be  required  to  base  their  services 
upon  the  needs  assessment  and  program 
plan  of  the  grantee.  These  educational 
opportunities  may  be  a  part  of  resident 
meetings,  youth  activities,  or  other 
gatherings  of  public  and  Indian  housing 
residents. 

(B)  Family  and  Other  Support 
Services.  Drug  prevention  programs 


must  demonstrate  that  they  will  provide 
directly  or  otherwise  make  available 
services  designed  to  distribute  drug 
education  information,  to  foster 
effective  parenting  skills,  and  to  provide 
referrals  for  treatment  and  other 
available  support  services  in  the 
development  or  the  community  for 
public  and  Indian  housing  families. 

(C)  Youth  Services.  Drug  prevention 
programs  must  demonstrate  that  they 
have  included  groups  composed  of 
young  people  as  a  part  of  their 
prevention  programs.  These  groups 
must  be  coordinated  by  adults  with  the 
active  participation  of  youth  to  organize 
youth  leadership,  sports,  recreational, 
cultural  and  other  activities  involving 
public  and  Indian  housing  youth.  The 
dissemination  of  drug  education 
information,  the  development  of  peer 
leadership  skills  and  other  drug 
prevention  activities  must  be  a 
component  of  youth  services.  Activities 
or  services  funded  under  this  program 
may  not  ako  be  funded  under  the  Youth 
Sports  Program. 

(D)  Economic  and  Educational 
Opportunities  for  Residents  and  Youth. 
Drug  prevention  programs  must 
demonstrate  a  capacity  to  provide 
public  and  Indian  housing  residents  the 
opportunities  for  interaction  with  or 
referral  to  established  higher  education 
or  vocational  institutions  with  the  goal 
of  developing  or  building  on  the 
residents'  skills  to  pursue  educational 
vocational  and  economic  goals.  The 
program  must  also  demonstrate  the 
ability  to  provide  public  and  Indian 
housing  residents  the  opportunity  to 
interact  with  private  sector  businesses 
in  their  immediate  community  for  the 
same  desired  goals. 

(ii)  Intervention.  The  aim  of 
intervention  is  to  identify  public  and 
Indian  housing  resident  drug  users  and 
assist  them  in  modifying  their  behavior 
and  in  obtaining  early  treatment,  if 
necessary.  The  applicant  must  establish 
a  program  with  the  goal  of  preventing 
drug  problems  from  continuing  once 
detected. 

(iii)  Drug  Treatment. 

(A)  Treatment  funded  under  this 
program  shall  be  in  or  around  the 
premises  of  the  public  and  Indian 
housing  developments  proposed  for 
fimding. 

(B)  Funds  awarded  under  this 
program  shall  be  targeted  towards  the 
development  and  implementation  of 
new  drug  referral  treatment  servicfys 
and/or  aftercare  (short  and  long  care 
aftercare),  or  the  improvement  of,  or 
expansion  of  such  program  services  for 
public  and  Indian  housing  residents. 

(C)  Each  proposed  drug  program 
should  address  the  following  goals: 
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(1)  Increase  public  and  Indian 
resident  accessibility  to  drug  treatment 
services; 

(2)  Decrease  criminal  activity  in  and 
around  public  and  Indian  housing 
developments  by  reducing  illicit  drug 
use  among  public  and  Indian  housing 
residents;  and 

(3)  Provide  services  designed  for 
youth  and/or  maternal  drug  abusers, 
e.g..  prenatal  and  postpartum  care, 
specialized  counseling  in  women's 
issues,  parenting  classes,  or  other  drug 
supportive  services. 

(D)  Approaches  that  have  proven 
effective  with  similar  populations  will 
be  considered  for  funding.  Programs 
should  meet  the  following  criteria: 

(1)  Applicants  may  provide  the 
service  of  formal  referral  arrangements 
to  other  treatment  programs  not  in  or 
around  public  and  Indian  housing 
developments  where  the  resident  is  able 
to  obtain  treatment  costs  from  sources 
other  than  this  program. 

(2)  Provide  family  and  collateral 
counseling. 

(3)  Provide  linkages  to  educational 
and  vocational  counseling. 

(4)  Provide  coordination  of  services  to 
appropriate  tribal  or  local  drug  agencies. 
HIV-related  service  agencies,  and 
mental  health  and  public  health 
programs. 

(E)  Applicants  must  demonstrate  a 
working  partnership  with  the  Single 
State  Agency  or  current  tnoal  or  state 
license  provider  or  authority  with  drug/ 
prevention  program  coordination 
responsibilities  to  coordinate,  develop 
and  implement  the  drug  treatment 
proposal. 

(F)  The  Single  State  Agency  or 
authority  with  drug/prevention  program 
coordination  responsibilities  must 
certify  that  the  drug/prevention 
treatment  proposal  is  consistent  with 
the  state  treatment  plan;  and  that  the 
treatment  service  meets  all  state 
licensing  requirements. 

(G)  Funding  Is  Not  Permitted  for 
treatment  of  residents  at  any  in-patient 
medical  treatment  programs  and 
facilities. 

(H)  Funding  Is  Not  Permitted  for 
detoxification  procedures,  short  term  or 
long  term,  designed  to  reduce  or 
eliminate  the  presence  of  toxic 
substances  in  the  body  tissues  of  a 
patient. 

(I)  Funding  Is  Not  Permitted  for 
maintenance  drug  programs. 
Maintenance  drugs  are  medications  that 
are  prescribed  regularly  for  a  long 
period  of  supportive  therapy  (e.g.. 
n^hadone  maintenance),  rather  than 
for  immediate  control  of  a  disorder. 

(7)  Resident  Management 
Corporations  (RMCs),  Resident  Councils 


(RCs),  and  Resident  Organizations 
(ROs).  Funding  under  this  program  is 
permitted  for  housing  authorities  to 
contract  with  RMCs  and  incorporated 
RCs  and  ROs  to  develop  security  and 
drug  abuse  prevention  programs 
involving  site  residents.  Such  programs 
may  include  (but  are  not  limited  to) 
voluntary  tenant  patrol  activities,  drug 
education,  drug  intervention,  youth 
programs,  referral,  and  outreach  efforts. 

(8)  Continuation  of  Current  Program 
Activities.  An  applicant  may  apply  to 
continue  an  existing  activity  funded 
under  this  program.  The  Department 
will  evaluate  an  applicant's 
performance  of  the  activity  that  the 
applicant  wants  to  continue  with 
additional  funding  under  this  NOFA. 
The  Department  will  review  and 
evaluate  the  applicant's  conduct  of  the 
activity  under  the  previous  grant, 
including  financial  and  program 
performance;  reporting  and  special 
condition  compliance;  accomplishment 
of  stated  goals  and  objectives  under  the 
previous  grant;  and  program 
adjustments  made  in  response  to 
previous  ineffective  performance.  Since 
this  is  a  competitive  program.  HUD  does 
not  guarantee  continued  funding  of  any 
previously  funded  Drug  Elimination 
Program  Grant. 

(9)  PHA -Owned  Housing.  Funding 
may  be  used  for  the  activities  described 
in  sections  I.(c)  (1)  through  (7)  (Eligible 
activities)  of  this  NOFA.  to  eliminate 
drug-related  crime  in  housing  owned  by 
public  housing  agencies  that  is  not 
public  housing  that  is  assisted  under  the 
United  States  Housing  Act  of  1937  and 
is  not  otherwise  federally  assisted  (for 
example,  housing  that  receives  tenant 
subsidies  under  Section  8  is  federally 
assisted  and  would  not  qualify-,  but 
housing  that  receives  only  state,  tribal  or 
local  assistance  would  qualify),  but  only 
if  they  meet  all  of  the  following: 

(i)  "The  housing  is  located  in  a  high 
intensity  drug  trafficking  area 
designated  pursuant  to  section  1005  of 
the  Anti-Drug  Abuse  Act  of  1988;  and 

(ii)  The  FHA  owning  the  housing 
demonstrates,  on  the  basis  of 
information  submitted  in  accordanct; 
with  the  requirements  of  sections 
I.(d)(l),  below,  of  this  NOFA.  that  drug- 
related  activity,  and  the  problems 
associated  with  such  activity,  at  the 
housing  has  a  detrimental  affect  on  oi 
about  the  housing.  For  the  purposes  of 
this  NOFA  "on  or  about"  means:  on  the 
premises  or  immediately  adjacent  to  the 
premises  of  the  real  property  comprising 
the  public  or  other  federally-assisted 
housing. 

The  High  Intensity  Drug  Trafiicking 
Areas  (HIDTA)  fire  areas  identified  as 
having  the  most  critical  drug  trafficking 


problems  that  adversely  impact  the  rest 
of  the  countr)'.  These  areas  are  designed 
as  HIDTA  by  the  Director.  Office  of 
National  Drug  Control  Policy  pursuant 
to  the  Anti-E)rug  Abuse  Act  of  1988.  As 
of  Novemt)er  1994  the  following  areas 
were  confirmed  by  the  Office  of 
National  Drug  Control  Policy  Office,  as 
designated  high  intensity  drug 
trafficking  areas: 

— Washington,  DC-Baltimore.  MD 
which  includes:  Washington,  DC. 
Alexandria,  Arlington  Cty,  Fairfax 
Cty,  Montgomery  Cty.  Prince  Georges 
Cty,  Charles  Cty.  Anae  Arundel  Cty. 
Howard  Cty.  Baltimore  Cty.  and 
Baltimore.  MD. 
— New  York  City  (and  a  surrounding 
area  that  includes  Nassau  Cty.  Suffolk 
County,  and  Westchester  Cty.  New 
York,  and  all  municipalities  therein: 
and  Union  Cty.  Hudson  Cty,  and 
Essex  Cty,  New  Jersey,  and  all 
municipaUties  therein). 
— Los  Angeles  (and  a  surrounding  area 
that  includes  Los  Angeles  Cty.  Orang*- 
Cty,  Riverside  Cty.  and  San 
Bernardino  Cty,  and  all  municipalities 
therein). 
— Miami  (and  a  surrounding  area  that 
includes  Broward  Cty.  Dade  County, 
and  Monroe  Cty,  and  all 
municipalities  therein). 
— Houston  (and  a  surrounding  area  that 
includes  Harris  Cty.  Galveston  Cty. 
and  all  municipalities  therein). 
— The  Southwest  Border  (and  adjacent 
areas  that  include  San  Diego  and 
Imp>erial  Cty.  California,  and  all 
municipalities  therein;  Yuma  Cty. 
Maricojw  Cty.  Pinal  Cty,  Pima  Cty, 
Santa  Cruz  Cty,  and  Cochise  Cty, 
Arizona,  and  all  municipalities 
therein;  Hidalgo  Cty,  Grjmt  Cty.  Luna 
Cty,  Dona  Ana  Cty.  Eddy  Cty.  Lea  Cty 
and  Otero  Cty.  New  Mexico,  and  all 
municipalities  therein;  El  Paso  Cty, 
Hudspeth  Cty.  Culberson  Cty,  Jeff 
Davis  Cty,  Presidio  Cty,  Brewster  Cty. 
Pecos  Cty,  Terrell  Cty.  Crockett  Cty. 
Val  Verde  Cty.  Kinney  Cty.  Maverick 
Cty.  Zavala  Cty.  Dimmit  Cty.  l.a  Salle 
Ctv.  Webb  Ctv.  Zapata  Ctv,  )im  Hogg 
Cty,  Starr  Cty.  Hidalgo  Ctv,  Willacy 
Cty.  and  Cameron  Cty.  Texas,  and  all 
municipalities  therein). 
— U.  S.  Virgin  Islands  and  Puerto  Rico. 

For  further  information  on  high 
intensity  drug  trafficking  areas  contact: 
Rich  Yamamoto,  at  the  Office  of 
National  Drug  Control  Policy.  Executive 
Office  of  the  President,  Washington,  DC 
20500.  Telephone  number:  (202)  395- 
6755. 

(10)  Ineligible  Activities.  Funding  is 
not  permitted  for  any  of  the  activities 
listed  below  or  Those  Specified  as 
Ineligible  Elseivhere  In  This  NOFA 
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(i)  fundi  ig  Is  Not  Permitted  for  costs 
incurred  h<  fore  the  effective  date  of  the 
grant  agree  iient,  including,  but  not 
limited  to,  consultant  fees  related  to  the 
developme  nt  of  an  application  or  the 
actual  wTit  ngof  the  application. 

(ii)  Fund  ing  Is  Not  Pennitted  for  the 
purchase  o  controlled  substances  for 
any  purpoi  c.  including  law  enforcement 
sting  opera  lions. 

(iii)  FuntUng  Is  Not  Permitted  for 
compensat  ng  informants,  including 
confidentii  1  informants. 

(iv)  Funt  ing  Is  Not  Permitted  for  the 
purchase  c  F  law  enforcement  and/or  any 
other  vehi<  les,  including  cars,  vans, 
buses,  and  motorcycles. 

(v)  Fund  ing  Is  Not  Permitted  to 
purchase  o  r  lease  any  military  or  law 
enforcemc  it  clothing  or  equipment, 
such  as,  vaiicles,  uniforms, 
iimmuniticn,  firearms/ weapons,  military 
or  police  v  jhicles,  protective  vests,  and 
iinv  other  jupportive  equipment,  etc. 

(vi)  Druj  elimination  grant  funds  may 
not  be  Use  I  for  any  full-time  wages  or 
salaries  foi  voluntary  tenant  patrol 
participan  s. 

(vii)  Fur  ding  Is  Not  Permitted  for  the 
costs  of  le£  sing,  acquiring,  constructing 
or  rehabili  ating  any  facility  space  in  a 
building  o   unit. 

(viii)  Fu  iding  Is  Not  Permitted  for 
organized  und  raising,  advertising, 
Hnancial  c  impaigns,  endowment  drives, 
solicitation  of  gifts  and  bequests,  rallies, 
marches,  c  ommunity  celebrations  and 
similar  ex  lenses. 

(ix)  Fun  ling  Is  Not  Permitted  for  the 
costs  of  enlertainment,  amusements,  or 
social  acti  fities,  and  for  the  expenses  of 
items  such  as  meals,  beverages, 
lodgings,  lentals,  tran.sportation,  and 
gratuities  ;  elated  to  these  ineligible 
activities,  iowever,  funding  is  pennitted 
for  reason  ible,  necessary  and  justified 
program  c  jsts,  such  as  meals,  beverages 
and  transj  ^ortation.  incurred  only  for 
training,  c  nd  education  activities 
directly  re  ated  to  "drug  prevention 
programs. " 

(x)  Fum  ing  Is  Not  Permitted  for  the 
costs  (cou  1  costs,  attorneys  fees,  etc.) 
related  to  screening  or  evicting  residents 
for  drug-n  lated  crime.  However, 
investigati  irs  funded  under  this  pri>gram 
may  partii  ipate  in  judicial  and 
administri  itive  proceedings  as  provided 
in  paragra  )h  I.(c)(4)(i)(B)  (Employment 
of  Investif  ators)  of  this  NOFA. 

(xi)  Alt]  lOugh  participation  in 
activities  vith  Federal  drug  intenliction 
or  drug  er  forcement  agencies  is 
encourage  d,  the  transfer  of  drug 
eliminatic  n  program  funds  to  any 
federal  ag  ency  is  not  permitted. 

(xii)  Au  ohol-related  activities  and 
programs  ore  not  eligible  for  funding 
under  thii  program 


(xiii)  Funding  Is  Not  Permitted  under 
this  NOFA  for  establishing  councils,  . 
resident  associations,  resident 
organizations,  and  resident  corporations 
since  HUD  funds  these  activities  under 
a  separate  NOFA. 

(xiv)  Indirect  costs  as  defined  in  OMB 
Circular  A-87  are  not  permitted  under 
this  program.  Only  direct  costs  are 
permitted. 

(xv)  Funding  Is  Not  Permitted  for  any 
cash  awards,  such  as  scholarships, 
prizes,  etc. 

(xvi)  Grant  funds  shall  not  be  used  to 
supplant  existing  positions  or  programs. 

Id)  Selection  Criteria 

HUD  will  review  each  application 
that  it  determines  meets  the 
requirements  of  this  NOFA  and  assign 
points  in  accordance  with  the  selection 
criteria.  An  application  for  funding 
under  this  program  may  be  for  one  or 
more  eligible  activities. 

An  applicant  may  submit  only  one 
application  under  each  Notice  of 
Funding  Availability  (NOFA).  Joint 
applications  are  not  permitted  under 
this  program  with  the  following 
exception:  housing  authorities  under  a 
single  administration  (such  as  housing 
authorities  managing  another  housing 
authority  under  contract  or  housing 
authorities  sharing  a  common  executive 
director)  may  submit  a  single 
application,  even  though  each  housing 
authority  has  its  own  operating  budget. 

The  number  of  points  that  an 
application  receives  will  depend  on  the 
extent  to  which  the  application  is 
responsive  to  the  information  requested 
in  the  selection  criteria.  An  application 
must  receive  a  score  of  at  least  70  points 
out  of  the  maximum  of  100  points  that 
may  be  awarded  under  this  competition 
to  be  eligible  for  funding. 

After  applications  have  been  scored. 
Headquarters  will  rank  the  applications 
on  a  national  basis.  Awards  will  be 
made  in  ranked  order  until  all  funds  are 
expended.  HUD  will  select  the  highest 
ranking  applications  that  can  be  fully 
funded.  Applications  with  tie  scores 
will  be  selected  in  accordance  with  the 
procedures  in  paragraph  I.(e)  (Ranking 
Factors).  The  terms  "housing"  and 
■■development(s)"  as  used  in  the 
application  selection  criteria  and 
submission  requirements  may  include, 
as  appropriate,  housing  described  in 
section  I. (c)(9)  (PHA-Owned  Housing), 
above,  of  this  NOFA.  Each  application 
submitted  for  a  grant  under  this  NOFA 
will  be  evaluated  on  the  basis  of  the 
following  selection  criteria: 

(1)  First  Criterion:  The  Extent  of  the 
Drug-Related  Crime  Problem  in  the 
Applicant's  Development  or 
Developments  Proposed  for  Assistance. 


(Maximum  Points:  40)  To  permit  HUD 
to  make  an  evaluation  on  the  basis  of 
this  criterion,  an  application  must 
include  a  description  of  the  extent  of 
drug-related  crime  and/or  problems 
associated  with  it,  in  the  developments 
proposed  for  funding.  An  applicant 
must  explain,  in  the  application,  in 
what  way  a  problem  claimed  to  be 
associated  with  drug-related  crime  is  a 
result  of  drug-related  crime.  The 
description  should  provide  the 
following  information: 

(i)  Objective  data.  The  best  available 
objective  data  on  the  nature,  source,  and 
frequency  of  the  problem  of  drug-related 
crime  and/or  the  problems  associated 
with  drug-related  crime.  This  data  may 
include  (but  not  necessarily  be  limiteil 
to): 

(A)  The  nature  and  frequency  of  drug- 
related  crime  and  problems  associated 
with  drug-related  crime  as  reflected  by 
crime  statistics  and  other  data  from 
Federal,  tribal,  state  or  local  law. 
enforcement  agencies. 

(B)  Information  from  records  on  the 
types  and  sources  of  drug-related  crime 
in  the  developments  proposed  for 
assistance. 

(C)  Descriptive  data  as  to  the  types  of 
offenders  committing  drug-related  crime 
in  the  applicant's  developments  (e.g., 
age,  residence,  etc.). 

(D)  The  number  of  lease  terminations 
or  evictions  for  drug-related  criminal 
activity. 

(E)  The  number  of  emergency  room 
admissions  for  drug  use  or  that  result 
from  drug-related  crime  (such 
information  may  not  be  available  from 
police  departments  but  only  from  fire 
departments  or  emergency  medical 
services  agencies). 

(F)  The  number  of  police  calls  for 
service  (not  just  drug-related)  such  as, 
officer-initiated  calls,  domestic  violence 
calls,  drug  distribution  complaints, 
found  drug  paraphernalia,  gang  activity, 
graffiti  that  reflects  drugs  or  gang-related 
activity,  vandalism,  drug  arrests,  and 
abandoned  vehicles. 

(G)  The  number  of  residents  placed  in 
treatment  for  substance  abuse. 

(H)  The  school  dropout  rate  and  level 
of  absenteeism  for  youth  that  the 
applicant  can  relate  to  drug-related 
crime.  (If  crime  or  other  statistics  are  not 
available  at  the  development  or  precinct 
level,  the  applicant  may  use  other 
reliable,  objective  data  including  those 
derived  from  its  records  or  those  of 
RMCs,  RCs  or  ROs).    . 

(I)  Where  appropriate,  the  statistics 
should  be  reported  both  in  real 
numbers,  and  as  an  annual  percentagi 
of  the  residents  in  each  development 
(e.g.,  20  arrests  in  a  year  for  distribution 
of  heroin  in  a  development  with  100 
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residents  reflects  a  20%  occurrence 
rate).  The  data  should  cover  the  mo.st 
recent  one-year  period  (a  one-year 
period  ending  within  3  months  of  the 
date  of  the  application).  If  the  data  from 
the  most  recent  one-year  period  is  not 
used,  an  explanation  must  be  provided. 
To  the  extent  feasible,  the  data  provided 
should  be  compared  with  data  from  a 
prior  one-year  period  to  show  whether 
the  current  data  reflects  a  percentage 
increase  or  decrease  in  drug-related 
crime  and/or  its  associated  problems 
during  that  prior  period  of  time. 

(I)  A  reduction  in  drug-related  crime 
in  public  and  Indian  housing 
developments  where  previous  Drug 
Elimination  grants  haye  been  in  effect 
will  not  be  considered  a  disadvantage  to 
the  applicant. 

(K)  If  funding  is  being  sought  for 
housing  owned  by  public  housing 
agencies  that  is  not  public  housing 
assisted  under  the  United  States 
Housing  Act  of  1937  and  is  not 
otherwise  federally  assisted,  the 
application  must  demonstrate  that  the 
housing  is  located  in  a  high  intensity 
drug  trafficking  area  designated 
pursuant  to  section  1005  of  the  Anti- 
Drug  Abuse  Act  of  1988,  and  the 
application  must  demonstrate  that  drug- 
related  activity,  and  the  problems 
associated  with  it.  at  the  housing  has  a 
detrimental  affect  on  or  about  the  real 
property  comprising  the  public  or  other 
federally  assisted  low-income  housing. 
For  the  purposes  of  this  NOFA  "on  or 
about"  means:  on  the  premises  or 
immediately  adjacent  to  the  premises  of 
the  real  property  comprising  the  public 
or  other  federally-assisted  housing. 

(ii)  Other  data  on  the  extent  of  drug- 
related  crime.  To  the  extent  that 
objective  data  as  described  above  may 
not  be  available,  or  to  complement  that 
data,  the  assessment  may  use  data  from 
other  sources  that  have  a  direct  bearing 
on  drug-related  crime  and/or  the 
problems  associated  with  it  in  the 
developments  proposed  for  assistance 
under  this  program.  However,  if  other 
relevant  information  is  to  be  used  in 
place  of,  rather  than  to  complement, 
objective  data,  the  application  must 
indicate  the  reasons  why  objective  data 
could  not  be  obtained  and  what  efforts 
were  made  to  obtain  it.  Examples  of 
these  data  include  (but  are  not 
necessarily  limited  to): 

(A)  Resident  and  staff  sur\-eys  on 
drug-related  issues  or  on-site  rei;eu-s  to 
determine  drug  activity,  and  local 
government  or  scholarly  studies  or  other 
research  in  the  past  year  that  analyze 
drug  activity  in  the  targeted 
developments. 


(B)  Vandalism  cost  and  related 
vacancies  attributable  to  drug-related 
crime. 

(C)  Information  from  schools,  health 
ser\ice  providers,  residents  and  local, 
state,  tribal,  and  Federal  law 
enforcement  agencies;  and  the  opinions 
and  observations  of  individuals  having 
direct  knowledge  of  drug-related  crime 
and/or  the  problems  associated  with  it 
concerning  the  nature  and  frequency  of 
these  problems  in  the  developments 
proposed  for  assistance.  (These 
individuals  may  include  local,  state, 
tribal,  and  Federal  law  enforcement 
officials,  resident  or  community  leaders, 
school  officials,  community  medical 
officials,  drug  treatment  or  counseling 
professionals,  or  other  social  service 
providers.) 

(iii)  In  awarding  points.  HUD  will 
evaluate  the  e.xtent  to  which  the 
applicant  has  provided  the  above  data 
that  reflects  a  drug-related  crime 
problem,  both  in  terms  of  the  frequency 
and  nature  of  the  drug-related  problems 
associated  with  drug-related  crime  in 
the  developments  proposed  for  funding 
as  reflected  by  information  submitted 
under  paragraph  (l)(i)  (objective  data), 
and  (ii)  (other  data)  of  this  section:  and 
the  extent  to  which  such  data  reflects  an 
increase  in  drug-related  crime  over  a 
period  of  one  year  in  the  developments 
proposed  for  assistance.  (Maximum 
Points  Under  Paragraphs  (i)  and  (ii)  of 
This  Section:  15) 

(iv)  In  awarding  points.  HUD  will 
evaluate  the  extent  to  which  the 
applicant  has  analyzed  the  data 
compiled  under  paragraphs  (l)(i)  and 
(ii)  of  this  section,  and  has  clearly 
articulated  its  needs  for  reducing  drug- 
related  crime  in  developments  proposed 
for  assistance.  (Maximum  Points:  5) 

(v)  In  awarding  points,  HUD  will 
evaluate  and  assign  points  between  zero 
(0)  and  ten  (10)  according  to  the  per 
capita  incidence  of  robbery  and 
homicide  in  their  community  relative  to 
their  per  capita  incidence  on  a 
nationwide  basis.  Data  on  robbery  and 
homicide  incidence  were  chosen 
because  of  the  demonstrated 
relationship  of  a  substantial  portion  of 
these  crimes  with  drug  abuse.  The 
community  data  will  be  taken  from  the 
Uniform  Crime  Reports  (UCRs)  of  the 
U.S.  Department  of  Justice  (FBI  crime 
data)  and  will  be  at  the  city  level,  when 
available,  or  at  the  county  level.  The 
crime  incidence  data  and  the  point 
values  will  be  computed  by  HUD. 
(Maximum  Points:  10) 

(vi)  In  awarding  points.  HUD  will 
evaluate  and  assign  points  between  zero 
(0)  and  ten  (10)  according  to  the  per 
capita  incidence  of  drug  arrests.  In 
instances  where  the  Department  of 


lusticc  records  do  not  contain 
community  submission  data,  points  will 
be  assigned  based  on  state  metropolitan 
and  nonmetropoiitan  averages  relevant 
to  such  areas.  (.Maximum  Points:  10) 

(2)  Second  Criterion:  The  Quality  of 
the  Plan  To  Address  the  Crime  Problem 
in  the  Public  or  Indian  Housing 
Developments  Proposed  for  Assistance. 
Including  the  E.xtent  to  Which  the  Plan 
Includes  Initiatives  That  Can  Be 
Sustained  Cher  a  Period  of  Several 
Years.  (Maximum  Points:  30)  In 
assessing  this  criterion,  HUD  will 
consider  the  f.-iUowing  factors: 

(i)  To  permit  HUD  to  make  an 
evaluation  on  the  basis  of  this  criterion, 
an  application  must  include  the 
applicant's  plan  for  addressing  drug- 
related  crime  and 'or  its  associated 
problems.  This  means  a  narrative 
description  of  the  applicant's  activities 
for  addressing  drug-related  crime  and/or 
its  associated  problems  in  each  of  the 
developments  proposed  for  assistance 
under  this  part  must  be  included  in  the  . 
application.  The  activities  eligible  for 
funding  under  this  program  are  listetl  in 
section  I.(c)  of  this  NOFA.  alx)ve, 
although  the  applicant's  plan  must 
include  M  of  the  activities  that  will  be 
undertaken  to  address  the  problem, 
whether  or  not  they  are  funded  under 
this  program.  If  the  same  activities  are 
proposed  for  all  of  the  developments 
that  will  be  covered  by  the  plan,  the 
activities  do  not  need  to  be  described 
separately  for  each  development.  When- 
different  activities  are  proposed  for 
different  developments,  these  activities 
and  the  developments  where  they  will 
take  place  must  be  separately  described. 

The  description  of  the  plan  in  the 
application  must  include  (but  not 
necessarily  be  limited  to)  the  following 
information: 

(A)  A  narrative  describing  each 
activity  proposed  for  Drug  Elimination 
Program  i.mding  in  the  applicant's  plan, 
any  additional  relevant  activities  being 
undertaken  by  the  applicant  (e.g.,  a  drug 
treatment  program  for  residents  funded 
by  an  agency  other  than  HUD),  and  how 
all  of  these  activities  interrelate.  The 
applicant  should  specifically  adilress 
whether  it  plans  to  implement  a 
comprehensive  drug  elimination 
strategy  that  involves  management 
practices,  enforcement/law  enforcement 
techniques  (such  as  community 
policing),  and  a  combination  of  drug 
abuse  prevention,  intervention,  referral, 
and  treatment  programs.  In  addition,  the 
applicant  should  indicate  how  its 
proposed  activities  will  complement, 
and  be  coordinated  with,  current 
activities. 

(1)  If  grant  amounts  are  to  be  used  far 
contracting  security  guard  personnel 
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amounts  are  to  be  used  for 

of  local  law  enforcement 

or  additional  security  and 

services  the  application  must 

ow  the  requirements  of 

)(2)  (Reimbursement  of  Local 

Agencies)  of  this 
be  met. 
amounts  are  to  be  used  for 
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Improvements)  of  this  NOFA 
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will  be  coordinated  with 
idant's  modernization  program, 
un  der  24  CFR  part  968  or  24  CFR 
subpart  I. 
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anticipated  cost  of  each 
the  plan,  a  description  of  how 
decisions  were  reached  (cost 
and  the  financial  and  other 
(including  funding  under  this 
program,  and  from  other  resources)  that 
may  reas  )nably  be  expected  to  be 
available  to  carry  out  each  activity. 

(C)  An  implementation  timetable  that 
includes  'asks,  deadlines,  cost  and 
persons  i  ssponsible  for  implementing 
(beginnir  g,  achieving  identified 


milestones,  and  completing)  each 
activity  in  the  plan. 

(D)  The  role  of  tenants,  and  RMCs. 
RCs,  and  ROs  (where  these 
organizations  exist)  in  planning  and 
developing  the  application  for  funding 
and  in  implementing  the  applicant's 
plan.  The  application  must  provide  the 
name  of  the  RMC  or  incorporated  RC  or 
RO  that  will  develop  any  security  and 
drug  abuse  prevention  programs  under 
section  I.(c)(7)  (RMCs,  RCs,  and  ROs)  of 
this  NOFA  involving  site  residents. 

(E)  The  role  of  any  other  entities  (e.g., 
tribal,  local  and  state  governments, 
community  organizations  and  Federal 
agencies)  in  planning  and  carrying  out 
the  plan.  This  can  be  shown,  for 
example,  by  providing  letters  of  support 
or  commitment  from  governmental  or 
private  entities  of  the  financial  or  other 
resources  (e.g.,  staff  or  in-kind 
resources)  that  they  agree  to  provide. 

(F)  The  resources  that  the  applicant 
may  reasonably  expect  to  be  available  at 
the  end  of  the  grant  term  to  continue  the 
plan,  and  how  they  will  be  allocated  to 
plan  activities  that  can  be  sustained 
over  a  period  of  years. 

(G)  A  discussion  of  how  the 
applicant's  plan  will  serve  to  provide 
training  and  emplo^Tnent  or  business 
opportunities  for  lower  income  persons 
and  businesses  located  in,  or 
substantially  owned  by  persons  residing 
within  the  area  of  the  section  3  covered 
project  (as  defined  in  24  CFR  part  135) 
in  accordance  with  24  CFR  961.26(d) 
and  24  CFR  961.29(b)(4).  Housing 
authorities  are  encouraged  to  hire 
qualified  residents  in  all  positions. 

(H)  Program  evaluation.  The  plan 
must  specifically  discuss  how  the 
activities  funded  under  this  program 
will  be  evaluated  by  the  applicant,  so 
that  the  program's  progress  can  be 
measured.  The  evaluation  may  also  be 
used  to  modify  activities  to  make  them 
more  successful  or  to  identify 
unsuccessful  strategies.  The  evaluation 
must  identify  the  types  of  information 
the  applicant  will  need  to  measure  the 
plan's  success  (e.g.  tracking  changes  in 
identified  crime  statistics);  and  indicate 
the  method  the  applicant  will  use  to 
gather  and  analyze  this  information. 

(ii)  In  assessing  this  criterion,  HUD 
will  consider  the  quality  and 
thoroughness  of  an  applicant's  plan  in 
terms  of  the  information  requested  in 
section  I.(d)(2)(i),  "Quality  of  the  plan," 
of  this  NOFA,  including  the  extent  to 
which: 

(A)  The  applicant's  plan  clearly 
describes  the  activities  that  are  being 
proposed  by  the  applicant,  including 
those  activities  to  be  funded  under  this 
program  and  those  to  be  funded  from 
other  sources,  and  indicates  how  these 


proposed  activities  provide  for  a 
comprehensive  approach  to  eliminate 
drug-related  crime  and/or  its  associated 
problems  (as  described  imder  the  first 
criterion,  section  I. (d)(1),  "The  extent  of 
the  drug-related  crime  problem"  of  this 
NOFA,  above)  in  the  developments 
proposed  for  funding.  (Maximum 
Points:  10) 

(B)  The  applicant's  plan  provides  a 
budget  narrative  with  cost  analysis  for 
each  activity  and  describes  the  financial 
and  other  resources  (under  this  program 
and  other  sources)  that  may  reasonably 
be  expected  to  be  available  to  carry  out 
each  activity.  (Maximum  Points:  5) 

(C)  The  applicant's  plan  is  realistic  in 
terms  of  time,  personnel,  and  other 
resources,  considering  the  applicant's 
timetable  for  beginning  and  completing 
each  component  of  the  plan  and  the 
amount  of  funding  requested  under  this 
program  and  other  identified  resources 
available  to  the  applicant.  (Maximum 
Points:  2) 

(D)  As  described  in  the  plan,  tenants, 
and  RMCs/RCs/ROs,  where  they  exist, 
are  involved  in  planning  and 
developing  the  application  for  funding 
and  in  implementing  the  applicant's 
plan.  (Maximum  Points:  3) 

(E)  As  described  in  the  plan,  other 
entities  (e.g.,  tribal,  local  and  state 
governments  and  community 
organizations)  are  involved  in  planning 
and  carrying  out  the  applicant's  plan. 
(Maximum  Points:  2) 

(F)  The  plan  includes  activities  that 
can  be  sustained  over  a  period  of  years 
and  identifies  resources  that  the 
applicant  may  reasonably  expect  to  be 
available  for  the  continuation  of  the 
activities  at  the  end  of  the  grant  term. 
(Maximum  Points:  3) 

(G)  The  applicant's  plan  will  serve  to 
provide  training  and  employment  or 
business  opportunities  for  lower  income 
persons  and  businesses  located  in,  or 
substantially  owned  by  persons  residing 
within  the  area  of  the  section  3  covered 
project  (as  defined  in  24  CFR  part  135) 
in  accordance  with  24  CFR  961.26(d) 
and  24  CFR  961.29(b)(4).  (Maximum 
Points:  2) 

(H)  The  applicant  has  developed  an 
evaluation  process  to  measure  the 
success  of  the  plan.  (Maximum  Points: 

(3)  Third  Criterion:  The  Capability  of 
the  Applicant  To  Carry  Out  the  Plan. 
(Maximum  Points:  15)  In  assessing  this 
criterion,  HUD  will  consider  the 
following  factors: 

(i)  The  extent  of  the  appHcant's 
administrative  capability  to  manage  its 
housing  developments,  as  measured  by 
its  performance  with  respect  to 
operative  HUD  requirements  under  the 
ACC  or  ACA  and  the  Public  Housing 


Management  Assessment  Program  at  24 
CFR  part  901.  In  evaluating 
administrative  capability  under  this 
factor,  HUD  will  also  consider,  and  the 
application  must  include  in  the  form  of 
a  narrative  discussion,  the  following 
information: 

(A)  Whether  there  are  any  unresolved 
findings  from  prior  HUD  reports  (e.g. 
performance  or  finance),  reviews  or 
audits  undertaken  by  HUD,  the  Office  of 
the  Inspector  General,  the  General 
Accounting  Office,  or  independent 
public  accountants; 

(B)  Whether  the  applicant  is  operating 
under  court  order;  and, 

(C)  //  applicable,  the  progress  made  by 
a  troubled  housing  authority  in 
achieving  goals  established  under  a 
Memorandum  of  Agreement  (MOA) 
executed  with  HUD.  (Maximum  Points 
Under  Paragraph  (3)(i)(A)(B)  and  (C)  of 
This  Section:  2) 

(ii)  The  application  must  discuss  the 
extent  to  which  the  applicant  has 
implemented  effective  screening 
procedures  to  determine  an  individual's 
suitability  for  public  housing  (consistent 
with  the  requirements  of  42  U.S.C. 
3604(f).  24  CFR  100.202,  29  U.S.C,  794 
and  24  CFR  8.4  which  deal  with 
individuals  with  disabilities); 
implemented  a  plan  to  reduce 
vacancies;  implemented  eviction 
procedures  in  accordance  with  24  CFR 
part  966,  subpart  B,  25  CFR  905.340  and 
Section  503  of  NAHA;  or  undertaken 
other  management  actions  to  eliminate 
drug-related  crime  and/or  its  associated 
problems  in  its  developments. 
(Maxir^um  Points:  2) 

(iii)  The  application  must  identify  the 
applicant's  participation  in  HUD  grant 
programs  (such  as  CGP,  CL\P.  youth 
sports,  child  care,  resident  management. 
Drug  Elimination  Program  grants,  etc.) 
within  the  preceding  three  years,  and 
discuss  the  degree  of  the  applicant's 
success  in  implementing  and  managing 
these  grant  programs.  (Maximum  Points; 
4) 

(iv)  The  local  HUD  Field  Office  shall 
evaluate  the  extent  of  the  applicant's 
success,  effort,  or  failure  in 
implementing  and  managing  an 
effective  program  under  previous  Drug 
Elimination  grants  (preceding  three 
years).  Successful  and  effective 
management  of  previous  Drug 
Elimination  grant  program(s)  will  result 
in  up  to  7  (seven)  extra  points.  Evidence 
of  an  unjustified  failure  to  make 
adjustments  to  an  ineffective  program 
will  result  in  a  deduction  of  up  to  7 
(seven)  points.  This  evaluation  will  be 
based  upon  HUD's  Line  of  Credit 
Control  System  (LOCCS)  reports, 
PHDEP  performance  and  financial 


reports,  and  HUD  reviews.  (Maximum 
Points:  Plus  (+)  7  or  Minus  { - )  7  Points) 

(4)  Fourth  Criterion:  The  Extent  to 
Which  Tenants,  the  Local  Government 
and  the  Local  Community  Support  and 
Participate  in  the  Design  and 
Implementation  of  the  Activities 
Proposed  To  Be  Funded  Under  the 
Application.  (Maximum  Points:  15)  In 
assessing  this  criterion,  HUD  will 
consider  the  following  factors: 

(i)  The  application  must  include  a 
discussion  of  the  extent  to  which 
community  representatives  and  tribal, 
local,  state  and  Federal  government 
officials  are  actively  involved  in  the 
design  and  implementation  of  the 
applicant's  plan,  as  evidenced  by 
descriptions  of  planning  meetings  held 
with  community  representatives  and 
local  government  officials,  letters  of 
commitment  to  provide  funding,  staff, 
or  in-kind  resources,  or  written 
comments  on  the  applicant's  planned 
activities.  (Ma.\imum  Points:  5) 

(ii)  The  application  must  discuss  the 
e.xtent  to  which  the  relevant 
governmental  jurisdiction  has  met  its 
law  enforcement  obligations  under  the 
Cooperation  Agreement  with  the 
applicant  (as  required  by  the  grantee's 
Annual  Contributions  Contract  with 
HUD).  The  application  must  also 
include  a  certification  by  the  Chief 
Executive  Officer  (CEO)  of  a  state  or  a 
unit  of  general  local  government  in 
which  the  developments  proposed  for 
assistance  are  located  that  the  locality  is 
meeting  its  obligations  under  the 
Cooperation  Agreement  with  the 
housing  authority.  Particularly  with 
regard  to  current  baseline  law- 
enforcement  services.  If  the  jurisdiction 
is  not  meeting  its  obligations  under  the 
Cooperation  Agreement,  the  CEO  should 
identify  any  special  circumstances 
relating  to  its  failure  to  do  so.  Whether 
or  not  a  locality  is  meeting  its 
obligations  under  the  Cooperation 
Agreement  with  the  applicant,  the 
application  must  describe  the  current 
level  of  law  enforcement  senices  being 
provided  to  the  developments  proposed 
for  assistance.  (Maximum  Points:  4) 

(iii)  The  extent  to  which  public  and 
Indian  housing  development  residents 
(tenants),  and  an  RMC,  RC  or  RO,  where 
they  exist,  are  involved  in  the  planning 
and  developrnent  of  the  grant 
application  and  plan  strategy,  and 
support  and  participate  in  the  design 
and  implementation  of  the  activities 
proposed  to  lie  funded  under  the 
application  The  application  must 
include  a  summary  of  each  written 
resident  and  resident  organization 
comment,  as  required  by  24  CFR  961.18, 
and  the  applicant's  response  to  and 
action  on  these  comments.  If  there  are 


no  resident  or  resident  organization 
comments,  the  applicant  must  provide 
an  explanation  of  the  steps  taken  to 
encourage  participation,  even  though 
they  were  not  successful.  (Maximum 
Points:  2) 

•     (iv)  The  e.xtent  to  which  the  applicant 
is  already  undertaking,  or  has 
undertaken,  participation  in  local,  state, 
tribal  or  Federal  anti-drug  related  crime 
efforts  (such  as  Operation  Weed  and 
Seed,  Operation  Safe  Home,  or 
Operation  PACT)  or  is  successfully 
coordinating  its  law  enforcement 
activities  with  local,  state,  tribal  or 
federal  law  enforcement  agencies. 
(Maximimi  Points:  4) 

(el  Ranking  Factors 

(1)  Each  application  for  a  grant  award 
that  is  submitted  in  a  timely  manner  to 
the  local  HUD  Field  Office  with 
delegated  public  housing 
responsibilities  or,  in  the  case  of  IHAs, 
to  the  appropriate  Field  Office  of  Native 
American  Programs  (FONAPs).  that 
othenvise  meets  the  requirements  of  this 
NOFA,  will  be  evaluated  in  accordance 
with  the  selection  criteria  specified 
above. 

(2)  .\n  application  must  receive  a 
score  of  at  least  70  points  out  of  the 
maximum  of  100  points  that  may  be 
awarded  under  this  competition  to  he 
eligible  for  funding. 

(3)  After  applications  have  been 
scored.  Headquarters  will  rank  the 
applications  on  a  national  basis. 

(4)  In  the  event  that  two  eligible 
applications  receive  the  same  score,  and 
both  cannot  be  funded  because  of 
insufficient  funds,  the  application  with 
the  highest  score  in  Selection  Criterion 
3  "The  Capability  of  the  Applicant  To 
Carry  Out  the  Plan"  will  be  selected.  If 
Selection  Criterion  3  is  scored 
identically  for  both  applications,  the 
scores  in  Selection  Criteria  1,2.  and  4 
will  be  compared  in  this  oider,  one  at 

a  time,  until  one  application  scores 
higher  in  one  of  the  factors  and  is 
selected.  If  the  applications  score 
identically  in  all  factors,  the  application 
that  requests  less  funding  will  be 
selected. 

(5)  All  awards  will  be  made  to  fund 
fully  an  application,  except  as  provided 
in  paragraph  I. (b)(4)  (Reduction  of 
Requested  Grant  Amounts  and  Special 
Conditions). 

(f)  General  Grant  Requirements.  The 
following  requirements  apply  to  this 
program: 

(1)  Grantees  arc  required  to  use  grant 
funds  under  this  program  in  accordanct; 
with  this  NOFA.  24  CFR  part  961.  24 
CFR  part  85.  24  CFR  part  84.  applicable 
statutes,  HLT)  regulations.  Notices. 
Handbooks.  OMB  circular,  grant 
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agreemerts/ amendments,  and  the 
grantee's  approved  plan,  budget  (SF- 
424A),  budget  narratives  and  timetable. 

(2)  Api  ilicability  of  OMB  Circular  and 
HUDfisc  al  and  audit  controls.  The 
policies,  guidelines,  and  requirements 
of  this  NOFA,  24  CFR  part  961,  24  CFR 
part  85, '.  4  CFR  part  84,  and  OMB 
Qrcular  \-87  apply  to  the  acceptance 
and  use  ( if  assistance  by  grantees  under 
this  prog  ram;  and  OMB  Circular  Nos, 
A-110  aiid  A-122  apply  to  the 
acceptan  :e  and  use  of  assistance  by 
private  n  onprofit  organizations 
(includii  g  RMCs,  RCs  and  ROs).  In 
addition  grantees  and  subgrantees  must 
comply  1  k'ith  fiscal  and  audit  controls 
and  repG  rting  requirements  prescribed 
by  HUD.  including  the  system  and  audit 
requiren  ents  under  the  Single  Audit 
Act,  OM  J  Circular  No.  A-128  and 
HUD'S  ii  iplementing  regulations  at  24 
CFR  part  44;  and  OMB  Circular  No.  A- 
133. 

(3)  Coi  t  Principles.  Specific  guidance 
in  this  N  3FA.  24  CFR  part  961.  24  CFR 
part  85, :  :4  CFR  part  84,  OMB  Qrcular 
A-87,  ot  ler  applicable  OMB  cost 
principl(  s,  HUD  program  regulations. 
Notices.  HUD  Handbooks,  and  the  terms 
of  grant/  special  conditions  and  subgrant 
agreeme  Its  will  be  followed  in 
determii  ling  the  reasonableness  and 
allocabifity  of  costs.  All  costs  must  be 
reasona  ile.  necessary  and  justified  with 
cost  analysis.  PHDEP  Funds  must  be 
disbursed  by  the  grantee  within  seven 
calenda.  ■  days  after  receipt  of 
drawdoi  m.  Grant  funds  must  be  used 
only  for  Drug  Elimination  Program 
purpose  ;.  Direct  costs  are  those  that  can 
be  ident  fied  specifically  with  a 
particul  ir  activity  or  function  in  this 
NOFA  and  cost  objectives  in  OMB 
Circular  A-87.  Indirect  cost  are  not 
permitti  d  in  this  program. 

Admini  itrative  requirements  for  Drug 
Eliraina  ion  Program  grants  will  be  in 
accorda  ice  with  24  CFR  part  85. 
Acquis!  ion  of  property  or  services  shall 
be  in  ao  :ordance  with  24  CFR  85.36.  All 
equipmi  mt  acquisitions  will  remain  the 
propert]  of  the  grantee  in  accordance 
with  24  CFR  85.32.  ONAP  procurement 
standan  s  are  in  24  CFR  part  905. 

(4)  Or  mt  Staff  Personnel,  (i)  All 
persons  or  entities  compensated  by  the 
grantee  or  services  provided  under  a 
Drug  El  mination  Program  grant  must 
meet  al  applicable  personnel  or 
procure  nent  requirements  and  shall  be 
require<  as  a  condition  of  employment 
to  meet  all  relevant  state,  local  and 
tribal  g<  vernment,  insurance,  training, 
Ucensir  g,  or  other  similar  standards  and 
require!  nents. 

(ii)  Ci  impensation  for  personnel 
(includ  ng  supervisory  personnel,  such 
as  a  gra  it  administrator  or  drug  program 


coordinator,  and  support  staff,  such  as 
counselors  and  clerical  staff)  hired  for 
grant  activities  IS  PERMITTED  and  may 
include  wages,  salaries,  and  fringe 
benefits. 

(iii)  All  grant  personnel  must  be 
necessary,  reasonable  and  justified.  Job 
descriptions  must  be  provided  for  all 
grant  personnel.  Excessive  staffing  is  not 
permitted. 

(iv)  Housing  authority  staff 
responsible  for  management/ 
coordination  of  PHDEP  programs  shall 
be  compensated  viith  grant  funds  only 
for  work  performed  directly  for  PHDEP 
grant-related  activities  and  shall 
document  the  time  and  activity  involved 
in  accordance  with  24  CFR  85.20. 

(5)  Term  of  Grant.  The  FY  95  grant 
project  must  be  completed  within,  and 
shall  not  exceed,  24  months  from  the    ^ 
date  of  execution  of  the  grant  agreement, 
unless  an  extension  and  grant 
amendment  (HUD  Form  1044)  are 
approved  by  the  local  HUD  Field  Office. 
After  the  award  of  the  grant  the 
maximum  extension  allowable  for  any 
project  period  is  6  months.  Any  funds 
not  expended  at  the  end  of  the  grant 
term  shall  be  remitted  to  HUD. 

(6)  Duplication  of  Funds.  To  prevent 
duplicate  funding  of  any  activity,  the 
grantee  must  establish  controls  to  assure 
that  an  activity  or  program  that  is 
funded  by  other  HUD  programs,  such  as 
modernization  or  CLAP,  or  programs  of 
other  Federal  agencies,  shall  not  also  be 
funded  by  the  Drug  Elimination  Grant 
Program.  The  grantee  must  establish  an 
auditable  system  to  provide  adequate 
accountability  for  funds  which  it  has 
been  awarded.  The  applicant  has  the 
responsibility  to  ensure  there  is  no 
duplication  of  funding  sources. 

(7)  Sanctions. 

(i)  HUD  may  impose  sanctions  if  the 
grantee: 

(A)  Is  not  complying  with  the 
requirements  of  24  CFR  part  961  or  of 
other  applicable  Federal  law; 

(B)  Fails  to  make  satisfactory  progress 
toward  its  drug  elimination  goals,  as 
specified  in  its  plan  and  as  reflected  in 
its  performance  and  financial  status 
reports  under  24  CFR  961.28; 

(C)  Does  not  establish  procedures  that 
will  minimize  the  time  elapsing 
between  drawdowns  and 
disbursements; 

(D)  Does  not  adhere  to  grant 
agreement  requirements  or  special 
conditions; 

(E)  Proposes  substantial  plan  changes 
to  the  extent  that,  if  originally 
submitted,  would  have  resulted  in  the 
application  not  being  selected  for 
funding; 

(F)  Engages  in  the  improper  award  or 
administration.of  grant  subcontracts; 


(G)  Does  not  submit  reports;  or 
(H)  Files  a  false  certification,  for 

example,  those  Usted  under  section  I.(d) 

of  this  NOFA. 
(ii)  HUD  may  impose  the  following 

sanctions: 

(A)  Temporarily  withhold  casn 
payments  pending  correction  of  the 
deficiency  by  the  grantee  or  subgrantee; 

(B)  Disallow  all  or  part  of  the  cost  of 
the  activity  or  action  not  in  compUance; 

(C)  Wholly  or  partly  suspend  or 
terminate  the  current  award  for  the 
grantee's  or  subgrantee's  program; 

(D)  Require  that  some  or  all  of  the 
grant  amounts  be  remitted  to  HUD; 

(E)  Condition  a  future  grant  and  elect 
not  to  provide  future  grant  funds  to  the 
grantee  until  appropriate  actions  are 
taken  to  ensure  compliance; 

(F)  Withhold  further  awards  for  the 
program  or 

(G)  Take  other  remedies  that  may  be 
legally  available. 

(8)  Notification.  After  completion  of 
the  ranking  and  environmental  reviews 
as  required  by  24  CFR  961.15(d),  HUD 
will  send  written  notification  to  all 
applicants  of  whether  or  not  they  have 
been  selected. 

(9)  Grant  Agreement.  After  an 
application  has  been  approved,  HUD 
and  the  applicant  shall  enter  into  a  grant 
agreement  (Form  HUD-1044)  setting 
forth  the  amount  of  the  grant  and  its 
applicable  terms,  conditions,  financial 
controls,  payment  mechanism/schedule, 
and  special  conditions,  including 
sanctions  for  violation  of  the  agreement. 
The  grant  agreement  (Form  HUI3-1044) 
will  be  effective  upon  the  signature  of 
the  Director,  Public  Housing  Division  or 
Administrator,  FONAP. 

II.  Application  Process 

(a)  AppHcation  Kit:  An  appUcation  kit 
may  be  obtained,  and  assistance 
provided,  from  the  local  HUD  Field 
Office  with  delegated  public  housing 
responsibihties  over  an  applying  public 
housing  agency,  or  from  the  Field  Office 
of  Native  American  Programs  having 
jurisdiction  over  the  Indian  housing 
authority  making  an  appUcation,  or  by 
calling  HUD's  Community  Relations  and 
Involvement  Clearinghouse,  telephone 
l_eOO-57&-3472.  The  application  kit 
contains  information  on  all  exhibits  and 
certifications  required  under  this  NOFA. 

(b)  Application  Submission: 
Applications  are  due  on  or  before 
Friday.  April  14,  1995,  at  3  00  PM,  local 
time.  This  application  deadline  is  firm 
as  to  date  and  hour.  In  the  interest  of 
fairness  to  all  competing  applicants,  the 
Department  will  treat  as  ineligible  for 
consideration  any  application  that  is 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  account 
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and  make  cdily  submission  of  their 
materials  tu  avoid  any  risk  of  loss  of 
eligibility  brought  about  by 
ur.<m!u:ipated  delays  or  other  delivery- 
reidted  problems. 

Appliratioiis  (original  and  two  copies) 
muit  'oe  pli\sical!y  received  by  the 
de:.aline  atrlie  local  HUD  Field  Office 
with  deleg^tixi  pub'ic  housing 
respo:is:b;li'ies  Attention:  Director. 
Public  Housing  Division,  or,  in  the  case 
of  IHAs,  to  the^locdl  HUD  Field  Office 
of  Native  Air.crican  Programs  Attention: 
Administrator,  Field  Office  of  Native 
American  Programs,  as  appropriate.  It  is 
not  sufficient  for  an  application  to  bear 
a  pustage  date  within  the  submission 
time  period.  Applications  submitted  bv 
facsimile  are  not  acceptable. 
Applications  received  after  the  deadline 
date  and  hour,  Friday,  April  14,  1995. 
at  3:00  PM.  local  time,  will  not  be 
considered. 

III.  Checklist  of  Application 
Submission  Requirements 

To  qualify  for  a  grant  under  this 
program,  the  application  submitted  to 
HUD  shall  include,  in  addition  to  those 
requirements  listed  under  section  I.(d) 
(Selection  Criteria)  of  this  NOFA. 
including  the  plan  to  address  the 
problem  of  drug-related  crime  in  the 
developments  proposed  for  funding,  at 
least  the  following  items: 

(a)  Applicant  Data  Form.  The 
applicant  must  complete  the  form  for 
database  entry.  The  form  is  provided  in 
the  application  kit. 

(b)  Application  for  Federal 
Assistance.  Standard  Form  SF-424  The 
SF-424  is  the  face  sheet  for  the 
application.  The  applicant  must 
complete  and  sign  the  form.  The  form  is 
provided  in  the  application  kit. 

(c)  Standard  Form  SF-424A  Budget 
Information  (non-construction 
programs),  with  attached  budget 
narrative(s)  for  budget  preparation,  with 
all  supporting  justification  and 
documentation.  The  SF-424A,  with 
attached  budget  narrative,  must  be 
completed  and  the  applicant  must 
describe  each  major  activity  proposed 
for  funding,  e.g.,  employment  of 
security  personnel  (security  guards  and 
housing  authority  police  officers), 
reimbursement  of  local  law  enforcement 
services,  physical  improvements, 
employment  of  investigators,  voluntary 
tenant  (resident)  patrols,  drug 
prevention,  intervention,  and  treatment 
programs  to  reduce  the  use  of  drugs. 
The  budget  narrative  form(s)/cost 
analysis  must  be  attached  to  the  SF- 
424A.  The  form  is  provided  in  the 
application  kit. 

(d)  Applicants  must  verify  their  unit 
count  with  the  local  HUD  field  office 


prior  to  submitting  the  application. 
Applicants  must  compute  the  maxiinuin 
grant  award  amount  for  whicji  ihoy  are 
eligible  (eligible  dollar  amount  per  unit 
x  (times)  number  of  units  listed  in  the 
housing  authority  low-rent  openiting 
budgets  (form  HUD-52564)  for  hou.^ing 
authority  fiscal  year  ending  fane  30, 
September  30,  December  31.  1994  or 
March  31.  1995  and  compare  it  with  the 
dollar  amount  requested  in  the 
application  to  make  certain  the  amount 
requested  does  not  exceed  the  permitted 
maximum  grant  award. 

(e)  Standard  Form  SF-424B. 
Assurances,  (non-construction 
programs)  for  pre-award  assurances. 
The  applicant  must  complete  and  sign 
the  form.  The  form  is  provided  in  the 
application  kit. 

(0  Certifications.  Applications  must 
include  the  following  certifications 
(certifications  are  provided  in  the 
application  kit): 

(1)  A  certification  that  the  applicant 
will  maintain  a  drug-free  workplace  in 
accordance  %vith  the  requirements  of  the 
Drug-Free  Workplace  Act  of  1988.  24 
CFR  part  24,  subpart  P.  (.^.pplicants  may 
submit  a  copy  of  their  most  recent  drug- 
free  workplace  certification,  which  must 
be  dated  within  the  past  year.) 

(2)  A  certification  and  disclosure  in 
accordance  with  the  requirements  of 
section  319  of  the  Department  of  the 
Interior  and  Related  Agencies 
Appropriations  Act  for  Fiscal  Year  1990 
(31  U.S.C.  1352)  and  the  implementing 
regulations  at  24  CFR  part  87.  These 
authorities  generally  prohibit  recipients 
and  subrecipients  of  Federal  contracts, 
grants,  cooperative  agreements  and 
loans  from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific,  contract, 
grant,  or  loan.  Indian  housing 
authorities  established  by  an  Indian 
tribe  as  a  result  of  the  exercise  of  their 
sovereign  power  are  excluded  from 
coverage,  but  Indian  housing  authorities 
established  under  state  law  are  not 
excluded  from  coverage. 

(3)  If  applying  for  drug  treatment 
program  funding,  a  certification  by  the 
applicant  that  the  applicant  has  notified 
and  consulted  with  the  relevant  local 
tribal  commission.  Single  Stale  Agency 
or  other  local  authority  with  drug 
program  coordination  responsibilities 
concerning  its  application;  and  that  the 
proposed  drug  prevention/treatment 
program  has  been  reviewed  by  the 
relevant  local  tribal  commission.  Single 
State  Agency  or  other  local  authority 
and  is  consistent  with  the  tribal  or  State 
treatment  plan. 

(4)  A  certification  (th^  certification  is 
provided  in  the  application  kit)  by  the 


Chief  executive  Officer  (CEO)  of  a  stale, 
tribal  or  a  unit  of  general  local 
government  in  which  the  developniL-nls 
proposed  for  assistance  are  located  that: 

(i)  Grant  funds  provided  under  this 
program  will  not  substitute  for  activities 
cu.'-rently  being  undertaken  on  behalf  of 
the  applicant  by  the  jurisdiction  to 
address  drug-related  crime  and/or  its 
associated  problems; 

(ii)  Any  reimbursement  of  local  law 
enforcement  agencies  for  additional 
security  and  protective  services  to  be 
provided  under  section  I  (c)(2)  of  this 
NOFA  meet  the  requirements  of  that 
section. 

(5)  A  certification  from  the  chief  of 
the  local  law  enforcement  agencv: 

(i) //the  application  is  for 
employment  of  securilv  guard 
personnel,  that  the  law  enforcement 
agency  has  entered  into,  or  will  enter 
into,  an  agreement  with  the  applicant 
and  the  provider  of  the  securitv 
personnel  in  accordance  with  the 
requirements  of  sections  I. (c)(1) 
(Employment  of  security  guard 
personnel)  of  this  NOFA; 

(ii)  //the  application  is  for 
employment  of  investigators,  that  the 
law  enforcement  agency  has  entered 
into,  or  will  enter  into,  an  agreement 
with  the  applicant  and  the  investigators. 
in  accordance  with  the  requirements  of 
sections  I. (c)(4)  (Employment  of 
investigators)  of  this  NOFA; 

(iii)  //the  application  is  for  vo!untar\ 
tenant  (resident)  patrol  funding,  that  the 
law  enforcement  agency  has  entered 
into,  or  will  enter  into,  an  agreement 
with  the  applicant  and  the  volunlar\ 
tenant  patrol,  in  accordance  with  the 
requirements  of  sections  I. (c)(5) 
(voluntarv  tenant  (resident)  patrol)  of 
this  NOFA. 

(b)  A  certification  By  the  RMC.  RC  or 
RO,  or  other  involved  resident  group 
where  an  RMC,  RC  or  RO  do  not  exist, 
that  the  residents  participated  in  the 
preparation  of  the  grant  application 
with  the  applicant,  and  that  the 
applicant's  description  of  the  activities 
that  the  resident  group  will  implement 
under  the  program  is  accurate  and 
complete. 

(g)  HUD  Form  2380.  Applicant 
Disclosures.  The  form  is  provided  in  the 
application  kit. 

IV.  Corrections  To  Deficient 
Applications 

(a)  HUD  will  notify  an  applicant,  in 
writing,  of  any  curable  technical 
deficiencies  in  the  application.  The 
applicant  must  submit  corrections  in 
accordance  with  the  information 
specified  in  HUDs  letter  within  14 
calendar  days  from  the  date  of  HUDs 
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the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101-07)  and  implementing 
regulations  at  24  CFR  part  146,  and  the 
prohibitions  against  discrimination 
against  handicapped  individuals  under 
section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794)  and  implementing 
regulations  at  24  CFR  part  8: 

(4)  The  requirements  of  Executive 
Order  11246  (Equal  Employment 
Opportunitv)  and  the  regulations  issued 
under  the  CJrder  at  41  CFR  Chapter  60: 
(.5)  The  requirements  of  Executive 
Orders  11625,  12432,  and  12138. 
Consi.stent  with  HUD's  responsibilities 
under  these  Orders,  recipients  must 
make  efforis  to  encourage  the  use  of 
minority  and  women's  business 
enterjinses  in  connection  with  f  mded 
activities. 

(b)  Environmental  Impact.  Grants 
under  this  program  are  categorically 
excluded  from  review  under  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  in  accordance  with  24  CFR 
50.2O(p).  However,  prior  to  an  award  of 
grant  funds,  HUD  will  perform  an 
environmental  review  to  the  extent 
required  by  HUD's  environmental 
regulations  at  24  CFR  part  50,  including 
the  applicable  related  authorities  at  24 
CFR  50.4. 

(c)  Federalism  impact.  The  General 
Counsel,  as  the  Designated  Official 
under  section  6(a)  of  E.xecutive  Order 
12612.  Federalism,  has  determined  that 
the  policies  contained  in  this  rule  will 
not  have  substantial  direct  effects  on 
States  or  their  political  subdivisions,  or 
the  relationship  between  the  Federal 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  and,  therefore,  the 
provisions  of  this  rule  do  not  have 
"Federalism  implications"  within  the 
meaning  of  the  Order.  The  rule 
implements  a  program  that  encourages 
housing  authorities  to  develop  a  plan  for 
addressing  the  problem  of  drug-related 
crime,  and  makes  available  grants  to 
housing  authorities  to  help  them  carry 
out  their  plans.  As  such,  the  program 
would  help  housing  authorities  combat 
serious  drug-related  crime  problems  in 
their  developments,  thereby 
strengthening  their  role  as 
instrumentalities  of  the  States.  In 
addition,  further  review  under  the  Order 
is  unnecessary,  since  the  rule  generally 
tracks  the  statute  and  involves  little 
implementing  discretion. 

(d)  h'amily)mpact.  The  General 
Counsel,  as  the  Designated  Official  f'lr 
E.xecutive  Order  12606,  the  Family  has 
determined  that  the  provisions  of  this 
rule  have  the  potential  for  a  positive, 
although  indirect,  impact  on  family 
formation,  maintenance  and  general 


well-U;ing  within  the  meaning  of  the 
Order.  This  rule  would  implement  a 
program  that  would  encourage  HAs  lo 
develop  a  plan  for  addressing  the 
problem  of  drug-related  crime,  and  lo 
maki'  available  grants  to  help  housing 
authorities  to  carry  out  this  plan.  As 
such,  the  program  is  intended  to 
improve  the  quality  of  life  of  public  and 
Indian  housing  development  residents, 
including  families,  by  reducing  the 
incidence  of  drug-related  crime. 

(<•)  Section  102  HUD  Reform  Act- 
Documentation  and  Public  Access 
Requirements:  Applicant/Recipient 
Disclosures.  Documentation  and  [jiiblic 
access.  HUD  will  ensure  that 
documentation  and  other  information 
n^garding  each  application  submitted 
pursuant  to  this  NOFA  are  sufficient  to 
indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  This 
material,  including  any  letters  of 
suppf)rt.  will  be  made  available  for 
public  inspection  for  a  five-year  period 
beginning  not  less  than  30  days  after  the 
award  of  the  assistance.  Material  will  be 
made  available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  In 
addition,  HUD  will  include  the 
recipients  of  assistance  pursuant  to  this 
NOFA  in  its  quarterly  Federal  Register 
notice  of  all  recipients  of  HUD 
assistance  awarded  on  a  competitive 
basis.  (See  24  CFR  12.14(a)  and  24  CFR 
12.16(b).  and  the  notice  published  in  the 
Federal  Regi.ster  on  January  16,  1992 
(57  FR  1942).  for  further  information  on 
these  requirements.) 

Disclosures.  HUD  will  make  available 
to  the  public  for  five  years  all  applicant 
disclosure  reports  (HUD  Form  2880) 
submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  less  than  three  years. 
All  reports — both  applicant  disclosures 
and  updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  (See  24  CFR  subpart  C,  and 
the  notice  publi-shed  in  the  Federal 
Register  on  January  16,  1992  (57  FR 
1942).  for  further  information  on  these 
disclosure  requirements.) 

(f)  Section  103  HUD  Reform  Act. 
HUD's  regulation  implementing  section 
103  of  the  Department  of  Housing  and 
Urban  Development  Reform  Act  of  1989 
■  was  published  May  13. 1991  (56  FR 
22088)  and  became  effective  on  June  12. 
1991.  That  regulation,  codified  as  24 
CFR  part  4.  applies  to  the  funding 
competition  announced  today.  The 
requirements  of  the  nde  continue  to 


apply  until  the  announcement  of  the 
selection  of  successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  funding  decisions  are  Hmited 
by  part  4  from  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  appUcant  an  unfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  under  24  CFR 
part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815.  (This  is  not  a  toll-free 
number.)  The  Office  of  Ethics  can 
provide  information  of  a  general  nature 
to  HUD  employees,  as  well.  However,  a 
HUD  employee  who  has  specific 
program  questions,  such  as  whether 
particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Regional  or  Field  Office  Counsel,  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

(g)  Section  1 12  HUD  Reform  Act. 
Section  13  of  the  Department  of  Housing 
and  Urban  Development  Act  contains 
two  provisions  dealing  with  efforts  to 
influence  HUD's  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register 
on  May  17, 1991  (56  FR  22912).  If 
readers  are  involved  in  any  efforts  to 
influence  the  Department  in  these  ways, 
they  are  urged  to  read  the  final  rule, 
particularly  the  examples  contained  in 
appendix  A  of  the  rule. 

(h)  Prohibition  Against  Lobbying 
Activities.  The  use  of  funds  awarded 
under  this  NOFA  is  subject  to  the 
disclosure  requirements  and 
prohibitions  of  section  319  of  the 
Department  of  Interior  and  Related 
Agencies  Appropriations  Act  for  Fiscal 
Year  1990  (31  U.S.C.  1352)  (The  "Byrd 
Amendment")  and  the  implementing 
regulations  at  24  CFR  part  87.  These 
authorities  prohibit  recipients  of  federal 
contracts,  grants,  or  loans  from  using 


Federal  Register  /  Vol.  60.  No.  3  /  Thursday,  January  5.  1995  /  Notices 


1861 


appropriated  funds  for  lobbying  the 
Executive  or  Legislative  branches  of  the' 
federal  government  in  connection  with 
a  specific  contract,  grant,  or  loan.  The 
prohibition  also  covers  the  awarding  of 
contracts,  grants,  cooperative 
agreements,  or  loans  unless  the 
recipient  has  made  an  acceptable 
certification  regarding  lobbying. 

Under  24  CFR  part  87,  applicants, 
recipients,  and  subrecipients  of 
assistance  exceeding  $100,000  must 
certify  that  no  federal  fimds  have  been 
or  will  be  spent  on  lobbying  activities  in 
connection  with  the  assistance.  Indian 
Housing  Authorities  (IHAs)  established 
by  an  Indian  tribe  as  a  result  of  the. 
exercise  of  their  sovereign  power  are 
excluded  from  coverage,  but  IHAs 
established  under  state  law  are  not 
excluded  from  coverage. 

Authority:  Sec.  5127,  Public  Housing  Drug 
Elimination  Act  of  1988  (42  U.S.C.  11901  et 
seq):  sec.  7(d),  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d)). 

Dated:  December  21,  1994. 

Joseph  Shuldiner, 

Ass  istant  Secretary' for  Public  and  Indian 
Housing. 

Appendix  A:  Listing  of  Addresses  for  HID 
Field  Offices  Accepting  Applications  for  the 
FY  1995  Public  Housing  Drug  EUmination 
Program, 

HUD— New  England  Area:  Connecticut, 
Maine,  Massachusett.';,  New  Hampshire, 
Rhode  Island,  Vermont 

Boston,  Massachusetts  HUD  Field  Office 
Public  Housing  Division,  Thcmas  P.  O'Neill, 
Jr.  Federal  Building.  10  Causeway  Street, 
Room  375,  Boston,  MA  02222-1092,  (617) 
565-5234,  TDD  Number:  (617)  565-5453, 
Office  hours:  8:30  am-5:00  pm  local  time. 

Hartford,  Connecticut  HUD  Field  Office 

Public  Housing  Division,  330  Main  Street, 
Hartford,  Connecticut  06106-1860.  (203) 
240-4522,  TDD  Number:  (203)  240-4665, 
Office  hours:  8:00  am-4:30  pm  loca!  time. 

Manchester.  New  Hampshire  HUD  Field 
Office 

Public  Housing  Division,  Norris  Cotton 
Federal  Building.  275  Chestnut  Street. 
Manchester,  New  Hampshire  03101-2487, 
(603)  666-7681,  TDD  Number:  (603)  666- 
7518,  Office  hours:  8:00  am-4:30  pm  local 
time. 

Providence,  Rhode  Island  HUD  Field  Office 

Public  Housing  Division.  10  Weybosset 
Street,  Sixth  Floor,  Providence,  Rhode 
Island  02903-2808,  (401)  528-5351,  TDD 
Number:  (401)  528-5364.  Office  hours: 
8:00  am-4:30  pm  local  time. 

HUD — New  York,  New  Jersey  Area:  New 
York,  New  Jersey 

New  York  HUD  Field  Office 

Public  Housing  Division,  26  Federal  Plaza, 
,\ew  York,  New  York  10278-0068,  (212) 
264-6500,  TDD  Number:  (212)  254-0927, 
Office  hours:  8:30  am-5;00  pm  local  time. 


Buffalo.  New  York  HUD  Field  Office 
Public  Housing  Division.  Lafayette  Court,  5lh 
Floor,  465  Main  Street.  Buffalo.  .New  York 
14203-1780,  (716)  846-5755.  TDD 
.Number:  Number  not  available.  Office 
hours:  8.00  am-4:30  pm  local  time. 
Newark,  New  Jersey  HLD  Field  Office 
Public  Housing  Division,  One  Newark 
Center— 12th  Floor.  Newark.  New  Jersey 
07102-5260.  (201)  622-7900.  TDD 
Number:  (201)  645-6649,  Otfice  hour^: 
8:30  am-5:00  pm  local  time. 

HUD — Midatlantic  Area:  Pennsylvania. 
Washington,  DC.  Maryland,  Delaware. 
Virginia,  West  Virginia 

Philadelphia.  Pennsylvania  HUD  Field  Office 

Public  Housing  Division,  Liberty  Square 
Building.  105  South  7lh  Su^et, 
Philadelphia.  Pennsylvania  19106-3392, 
(215)  597-2560,  TDD  Number:  (215)  597- 
5564,  Office  hours:  8.00  am^:30  pm  loicl 
time. 

Washington.  DC.  HUD  Field  Office 
Public  Housing  Division.  820  First  Street 
N.E.,  Washington.  DC.  20002-4502,  (202; 
275-9200,  TDD  Number:  (202)  275-0967, 
Office  hours:  8:00  am-4:30  pm  local  time. 

Baltimore,  Man,  land  HUD  Field  Office 

Public  Housing  Division,  10  South  Howard 
Street,  5th  Floor.  Baltimore.  .Man  land 
21201-2505.  (401)  962-2520.  TDD 
Number:  (410)  962-0106,  Office  hours; 
8:00  am-»: 30  pm  local  time. 

Pittsburgh,  Pennsylvania  HUD  Field  Office 

Public  Housing  Division.  Old  Post  Office 
Courthouse  Building.  700  Grant  Srreef, 
Pittsburgh,  PennsvKania  15219-1939. 
(412)  644-6428.  TDD  Number  (412)  6m- 
5747,  Office  hours:  8  00  6m-4  30  pm  local 
time. 

Richmond,  Virginia  HUD  Field  Oflke 

Public  Housing  Division,  The  3600  Centre. 
3600  West  Broad  Street.  P.O.  Box  90331. 
Richmond.  V'irg-nia  23230-0331.  f804l 
278-4507.  TDD  Number:  (804)  278-4501, 
Office  hours:  8:00  am-i:30  pm  lot  al  ti.me. 

Charleston.  West  Virginia  HUD  Field  Office 

Public  Housing  Division,  405  Capitol  Street. 
Suite  708,  Charleston,  Vv'esl  Virginia 
25301-1795.  (304)  347-7000.  TDD 
Number:  (304)  347-5332.  Office  hours: 
8:00  am^:30  pm  local  time. 

HUD — Southeast  Area:  AJabama.  Florida. 
Georgia.  Kentucky,  Mississippi,  North 
Carolina,  South  Carolina.  Tennessee. 
Caribbean,  Virgin  Islands 

Atlanta,  Georgia  HUD  Field  Ofiice 

Public  Housing  Division,  Richard  B.  Russell 
Federal  Building.  75  Spring  Street.  S.W  . 
Atlanta,  Georgia  30303-3338,  (404)  331- 
5136,  TDD  .Number:  (404)  730-2654.  Office 
hours:  8:00  am-4:30  pm  local  time. 

Birmingham,  Alabama  HUD  Field  Office 
Public  Housing  Division.  600  Beacon 
Parkway  West,  Suite  300.  Birmingham, 
Alabama  35209-3144,  (205)  290-7601, 
TDD  Number:  (205)  290-7624,  Offii  e 
hours:  7:45  am-l:30  pm  local  time 
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Louisville.  Kentucky  HUD  Field  OfTire 

Tublic  Hot  sing  Division.  601  West 
Broadwa  i',  P.O.  Box  1044.  l^uisville. 
Kentuck  ■  40201-1044.  (502)  582-6161. 
TDD  Nuj  [iber:  (502)  582-5139. 

,  Nflssissippi  HUD  Field  Office 

Division,  Doctor  A.H.  McCoy 
uilding.  100  West  Capitol  Street. 
,  Jackson.  Mississippi  39269- 

975-^746.  TDD  Number.  (601 ) 
,  Office  hours:  8:00  ani-4:45  pm 


lackson. 

Public  Housing 
Federal 
Room 
1096 
975-^71^ 


913 
(6(1) 


iniB. 


local  tir 
(Ireensbon  i.  North  Carolina  HUD  Field  Office 

Public  Hoi  sing  Division.  2306  West 
Meadow  k-iew  Road.  Greensboro,  North 
Carolina  27407.  (919)  547-4000,  TDD 
Number  919-547-4055,  Office  hours:  8:00 
am-4:45  pm  local  time. 

Caribbean  -lUD  Field  Office 

Public  Hoijsing 
Buildi 
San  Juar 
766-61 
aviiilabl 
lor^l  tinle 
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C"olumbia. 

I'ublic  Hoijsing 
Federal 
Cx)lumb 
(H03) 
availabi 
local  ti 

Knoxville 


South  Carolina  Hl^D  Field  Office 
^  Division,  Strom  Thurmond 
Juilding,  1835  Assembly  Street. 
„  a.  South  Carolina  29201-2480, 
6P-5592,  TDD  Number:  Number  not 
Office  hours:  8:00  am-4:45  pm 


n  e. 


Ho  IS 


Public 
Federal 
Room 
2526. 
545-43 
local  ti 


Nashville 

Public  1 
Bend 
Ten 
TDDN 
hours 


Ho»  s 


Iwcksonvi 

Piibit 
Towers 
latksonjk' 
232-21 
Office 


HI 
Michigan, 

Chicago. 

Public 
Federa 
Boulev 
5680, 
hours 

Detroit, 

Public 


McNan  ara 
Avenu( 
48226- 2592 


Numbtf 
8:00 

Indiana 

Public 
Street 


^  Division,  New  San  Office 
159  Carlos  East  Chardon  Avenue, 
Puerto  Rico  00918-1804.  (809) 
,  TDD  Number:  Number  not 
.  Office  hours:  8:00  am— 1:30  pm 


46204-2526,  (317)  226-6303.  TDD 
Number:  (317)226-7081.  Office  hours:  8:00 
am-4:45  pm  local  time. 
Grand  Rapids.  Michigan  HUD  Field  Office 

Public  Housing  Division,  2922  Fuller 
Avenue.  N.E.,  Grand  Rapids.  Michigan 
49505-3499,  (616)  456-2127,  TDD 
Number:  Number  not  available,  Office 
hours:  8:00  am-4:45  pm  local  time. 

Minneapolis-St.  Paul,  Minnesota  HUD  Field 

Office 

Public  Housing  Division.  Bridge  Place 
Building,  220  2nd  Street  South, 
Minneapolis,  Minnesota  55401-2195,  (612) 
370-3000,  TTD  Number:  (612)  370-3186, 
Office  hours:  8:00  am-4:30  pm  local  time. 

Cincinnati,  Ohio  HUD  Field  Office 

Public  Housing  Division,  525  Vine  Street. 
Suite  700,  Cincinnati.  Ohio  45202-3188, 
(513)  684-2884.  TDD  Number:  (513)  684- 
6180.  Office  hours:  8:00  am-  4:45  pm  local 
time. 


Tennessee  Hl^D  Field  Office 


ing  Division.  }ohn  J.  Duncan 
Building,  710  Locust  Street,  S.W.. 
3  13.  Knoxville,  Tennessee  37902- 
(615)  545-4384.  TDD  Number:  (615) 
9,  Office  hours:  7:30  am-4:15  pm 


r  le. 


Tennessee  MUD  Field  Office 
loiising  Division.  251  Cumberland 
D|ive.  Suite  200,  Nashville, 

37228-1803,  (615)  736-5213. 
Nilmber:  (615)  736-2B86,  Office 

:45  am-4:15  pm  local  time. 

le,  Florida  HUD  Field  Office 


6  16 


ing  Division.  Southern  Bell 
301  West  Bav  Street,  Suite  22(MI. 
iUe,  Florida '32202-5121,  (904) 
TDD  Number:  (004)  232-2357. 
rs:  7:45  am-4;30  pni  local  linn-. 


fou 


D—M^fiwst  Area:  Illinois.  Indiana. 
Minnesota.  Ohio.  Wisconsin 


II 


He  us 


TIDl 


N  ichi 


p)l 
Hitusi 


linois  HUD  Field  Offit  e 

ing  Division,  Ralph  H.  Metcalfe 
Building.  77  West  Jackson 
ird,  Chicago.  IL  60604.  (312)  353- 

Number:  (312)  353-7143.  Office 
:15  am-4:45  pm  Icxal  time. 

igan  HUD  Field  Office 

Housing  Division,  Patrick  V. 

Federal  Building,  477  Michigan 
,  Room  1645.  Detroit.  Michigan 

(313)  226-6880.  TDD 
:  (313)  226-7812,  Office  hours: 
ait-4:30  pm  lcx:al  time. 

,  Indiana  HUD  Field  Office 

ing  Division,  151  North  Delaware; 
Suite  1200,  Indianapolis,  Indiana 


Cleveland.  Ohio  HUD  Field  Office 
Public  Housing  Division,  Renaissance 
Building.  1375  Euclid  Avenue.  Fifth  Floor. 
Cleveland.  Ohio  44115-1815,  (216)  522- 
4065.  TTD  Number:  Number  not  available. 
Office  hours:  8:00  am-J:40  pm  local  time. 
Columbus.  Ohio  HUD  Field  Office 
Public  Housing  Division,  200  North  High 
Street.  Columbus.  Ohio  43215-2499,  (614) 
469-5737,  TDD  Number:  Number  not 
available.  Office  hours:  8:30  am-4:45  pm 
local  time. 
Milwaukee.  Wisconsin  HUD  Field  Office 

Public  Housing  Division.  Henr>'  S.  Reuss 
Federa!  Plaza,  310  West  Wisconsin 
Avenue,  Suite  1380,  Milwaukee, 
Wisconsin  53203-2289.  (414)  291-3214. 
TDD  Number:  Number  not  available.  Office 
hours:  8:00  am-4:30  pm  local  time. 

HUD— Southwest  Area.  Arkansas.  Louisiana. 
iVe»v  Afexjf o.  Oklahoma.  Texas 
Fort  Worth.  Texas  HUD  Field  Office 
Public  Housing  Division,  1600  Throckmorton 
Street.  Room  304.  P.O.  Box  2905.  Fort 
Worth.  Texas  76113-2905.  (817)  885-5934. 
TDD  Number:  (817)  885-5447,  Office 
hours;  8.00  am-4:30  pm  local  time. 

Houston.  Texas  HUD  Field  Office 

Public  Housing  Division.  Norfolk  Tower. 
2211  Norfolk.  Suite  300.  Houston.  Te.xas 
77098-4096.  (713)  834-3235.  TDD 
Number:  Number  not  available.  Office 
hours:  7:45  am— 1:30  pm  local  time. 

San  Antonio.  Texas  HUD  Field  Office 
Public  Housing  Division.  Washington  Square. 
800  Dolorosa  Street.  Room  206,  San 
Antonio,  Texas  78207-4563,  (512)  229- 
6783.  TDD  Number:  (512)  229-6783.  Office 
hours:  8:00  am-4:30  pm  local  lime. 
Little  Rock.  Arkansas  HUD  Field  Office 
Public  Housing  Division,  TCBY  Tower.  425 
West  Capitol  Avenue,  Room  900,  Little 
Rock.  Arkansas  72201-3488,  (501)  324- 
5935,  TDD  Number:  (501)  324-5931,  Office 
hours:  8:00  am-4:30  pm  1ck»1  time. 


New  Orleans,  Louisiana  HUD  Field  OffioB 

Public  Housing  Division,  Fisk  Federal 
Building,  1661  Canal  Street.  Suite  3100, 
New  Orleans,  Louisiana  70112-2887,  (504) 
589-7251,  TDD  Number:  Number  not 
available.  Office  hours:  8:00  am-4:30  pm 
local  time. 
Oklahoma  City.  Oklahoma  HUD  Field  Office 
Public  Housing  Division.  Alfred  P  Murrah 
Federal  Building.  200  N.W.  5th  Street. 
Room  803.  Oklahoma  City,  Oklahoma 
73102-3202.  (405)  231-4857.  TDD 
Number:  (405)  231-4891.  Office  hours: 
8:00  am-4:30  pm  local  time. 
Albuquerque.  New  Mexico  HUD  Field  Office 
Public  Housing  Division,  625  Truman  Street 
N.E..  Albuquerque,  NM  87110-6472,  (505) 
262-6463.  TDD  Number:  (505)  262-6463. 
Office  hours:  7:45  am-4:30  pm  local  time. 

Great  Plains:  Iowa.  Kansas.  Missouri. 
Sebraska. 

Kansas  City.  Kansas  HUD  Field  Office 
Public  Housing  Division.  Gateway  Tower  II, 
400  State  Avenue.  Rcxim  400.  Kansas  City. 
Kansas  66101-2406,  (913)  551-.5488,  TDD 
Number:  (913)  551-5815.  Office  hours: 
8:00  am— 4:30  pm  local  time. 
Omaha.  Nebraska  HUD  Field  Office 
Public  Housing  Division.  10909  Mill  Valley 
Road,  Omaha.  Nebraska  68154-3955,  (402) 
492-3100.  TDD  Number:  (402)  492-3183. 
Office  hours:  8:00  am-4:30  pm  local  time. 
St.  Louis.  Missouri  HUD  Field  Office 
Public  Housing  Division.  1222  Spruce  Street, 
St.  Louis.  Missouri  63103-2836.  (314)  539- 
6583,  TDD  Number:  (314)  539-6331.  Office 
hours:  8:00  am-4:30  pm  local  time.  ' 
Des  Moines.  Iowa  HUD  Field  Office 
Public  Housing  Division.  Federal  Building, 
210  Walnut  Street.  Room  239,  Des  Moines, 
Iowa  50309-2155.  (515)  284-1512.  TDD 
Number:  (515)  284-^728,  Office  hours: 
8:00  am— 1:30  pm  IcKal  time. 

HVD—nocky  Mountains  Area:  Colorado. 

Montana,  \orth  Dakota.  South  Dakota,  i'tah. 

Wyoming 

Denver,  Colorado  HUD  Field  Office 

Public  Housing  Division,  First  Interstate 
Tower  North.  633  17th  Street.  Denver.  CO 
80202-3607.  (303)  672-5248,  TDD 
Number:  (303)  672-5248,  Office  hours: 
8:00  am-4:30  pm  local  time. 

HUD— Pacific/Hawaii  Area:  Arizona, 

California.  Hawaii.  Nevada.  Guam,  America 

Samoa 

San  Francisco,  California  HUD  Field  Office 

Public  Housing  Division,  Philip  Burton 
Federal  Building  and  U.S.  Courthouse.  450 
Golden  Gate  Avenue.  P.O.  Box  36003.  San 
Francisco.  California  94102-3448,  (415) 
556-1752,  TDD  Number:  (415)  556-8357, 
Office  hours:  6:15  am-4;45  pm  local  time. 

Honolulu.  Hawaii  HUD  Field  Office 
Public  Housing  Division.  7  Waterfront  Plazu, 
500  Ala  Moana  Boulevard,  Room  500. 
Honolulu,  Hawaii  96813-1918,  (808)  541  ■ 
1323.  TDD  Numlwr:  (808)  541-1356.  Office 
hours:  8:00  am-4:00  pm  local  time 


Los  Angeles,  Califomi.i  HUD  Field  Offi. >> 
Public  Housing  Division,  1615  W>st  Olympio" 
Boulevard,  Los  Angeles,  California  9001.5- 
3801,  (213)  251-7122,  TDD  Numhe.r;  (213) 
251-7038,  Offic  e  hours:  8:00  aiT>-4:30  pni 
local  lime. 

.S.ic.r.imonto,  Cii!if(iri))a  HI  ;D  Fit- UJ  0>fi'  e 

Public  Housing  Division,  777  12lh  Av(>n;ii», 
Suite  200,  P.O.  Ho*  1978,  S.irramenlo. 
California  95H14-1997,  (9ir.j  498-5270, 
TDU  NumbiT  1916)  49H-5220,  Ofr,<f> 
hours:  8:00  am— 4:30  prr.  loc  al  limp 

Phoenix,  Arizona  MUD  F:i;ld  Oific  e 

Public  Housing  Division.  Two  Arizona 
Cenlcr,  400  North  5Ih  Slroel,  Suite  1600, 
Pho«;nix,  Arizona  85004-2361,  {602)  261- 
4434,  TDD  Numbor:  (l.U2)  379-4461 .  Off.i.,' 
hours:  8:00  am-4:30pni  local  time. 

Hl>D—\nnhi\rs!'Alfi>,k(i  An^nAlaskn 
Idaho,  Orrgon,  Wnshinf;tor> 

Seattle.  U'.ishinglon  HUD  Field  Offic  c 

Publii  MiiUNing  Division,  .Seattle  Federa) 
Office  Building,  909  First  Av(f:;ue,  Suite 
200,  S.)attle,  WA  98104-10O0,  (206)  220- 
5292.  7DD  Number:  (206)  220-5185,  Office 
hours:  8:00  am-4:30  pm  loc^il  time. 

Portland.  Oregon  MUD  Field  Office 

Public  Mousing  Division,  520  .S.W.  6ih 
Avenue,  Portland,  On^gon  97203-1 5'»f), 
(.503)  326-2,561,  TDD  Nnn-bpr;  1503)  326- 
3656,  Offic  e  ))0i;rs  8:00  .-t;Ti-^;30  pm  lor.ii 
time. 

Anchorage,  .Maska  HDD  Field  Office 

Public  Mousing  Division,  University  Plaza 
Building,  949  East  36ih  Avenue,  Suili>  401, 
Anc  borage,  Alusk.i  99508-4399,  (907)  .::71- 
4170,  TDD  Number:  t9()7}  271-4328 


HUD  OfTices  of  Native  American  Pro-ams 

Easti^rn/Woodlands  An^n  Trihei  oiid  lliAf 
Fast  of  tlw  Mississippi  Hivpr,  Inclmim^  Alt  of 
Minnesota  and  lown 

Eastern/Woodlands  Ml  'D  Field  Offii .  ol 
Native  Americ  an  Programs 

Easteni/\Vcx)d lands  Offic  e  of  Nalivp 
American  Progran:s,  Ralph  M  M«'lcai!>; 
Federal  Building.  77  West  Jai  kson 
Boulevard.  Room  2400.  Chic  ago,  H. 
60604,  (312)  353-1282  or  (800)  7.15- 
3239,  TDD  Nu.n-.ber:  (312)  886-3741  or 
1800)  927-9275,  Office  hours:  8  15  ii:r.- 
4:45  pm  lo<:al  time. 

Snuthi'rn  Plains  An'a — Tribes  and  IHA^ 
Louisiana,  Missouri.  Kansas,  Okhhimin,  iir,d 
Tfxns.  Excrpt  for  Islota  Dfl  Sur  in  7V-.\(j.v 

Oklahoma  Ciiy,  Oklahoma  Ml'D  Fti-id  Off;,  e 
of  Native  American  Progr;,ms 

Southern  Plains  Offic  e  of  Native  AmfTti  an 
Programs,  Alfred  P  Murro.'i  Federal 
Building.  200  N.W  5th  Stn  .■:  H^r^  Fiooi, 
Oklohcjma  City.  OK  73102-3201,  (405) 
231-1101.  TDD  Numljer:  (4051  231-4891  or 
(405)  231-1181,  Office  hours  H  IMI  ar!)-}:30 
pm  local  time. 

Xorthirn  Plains  An-a — Tribi's  tird  IILS^ 
Colorado,  Montana,  ,\i'hruskn,  Snr:h  Daknin 
South  Dakota,  and  Wyoming 

Denver,  Colorado  Ml.D  Field  Offx  •-  o)  N^dvp 
American  Prr»gra)ns 

Northern  Plains  Office  of  Native  An;eric  an 
I*rogrdins.  First  Interstate  Tovver  North,  633 
17th  Street,  14th  Floor,  Denver,  CO  mi202- 
3607,  (303)  672-5462,  TDD  N;)mb<-r   (303) 
844-fi15H,  Offii  f  hocirs  H  00  ar->— 1  ci)  |i!ii 
local  time. 


.Si)i;J/jiv«'.s7  Area — Triljcf  and  IHAs:  Arizona, 
Liilifornia,  .Veiv  Mexico,  Ni-vudn,  and  hieto 
Dt^l  Sur  in  TfWas 

Phoenix,  ,\ri/.ona  HI  D  Field  Office  of  Naltvo 
Anjeriian  Programs 

.Southwest  Office  of  Native  American 

Programs,  Two  Arizona  t^enter.  Suite  1650, 
Phoenix.  Arizona  85004-2361,  (602)  379- 
4156,  TDD  Number:  (602)  379-4461.  Office 
hours:  8:15  am-4:45  pm  lex  al  time  or 

-■Mhiiquerque,  ML'D  Division  of  Native 
Ajneric.an  Programs 

Albuquerque  Division  of  Native  American 
Programs,  Albuquercj.ie  Plaza,  201  3rd 
Street.  NW,  Suiie  IHiiO.  Aibuquerque,  New 
Mexico  87102-3368.  (505)  766-1372,  TDD 
Nuinl)er  .None  avail.-ib'e,  OfHc  e  liciurs:  745 
iim— 4:30  pm  !o<  al  time  or 

Niorthern  (^lifornia  Division  <jf  N.itive 
American  Progrjms,  450  Ciolden  Gi.tc 
Avenue.  8-;h  Floor,  Box  36003,  .S.-.n 
Francisc  o,  C.^  94102-3448  (415!  5.'.'.- 
'(200,  TDD  Number:  (415)  5.'>»>-83.i-    . 

.\or,hufft  Ar>'a — Tritirs  ii;ui  !H.\--  Itiihii 
Ori'gon,  and  Wnshingt-on 

.Seatlle.  VV.ishi:irton  MUD  Fiild  Off ,! 

Native  Anjeric  i:n  Progran.s 

Northwest  Olfice  of  Native  Amer.c  ..ii 

Programs.  Seattle  Federal  Offii  e  Bi:j;di!,j; 
909  Fir.M  .Avenue.  Suite  300.  ."^ealTle.  VV.\ 
98104-1  W)0  (206)  220-5270.  TDD 
NumixT  (206)  220-5185.  Oifiie  h<e;r>- 
H:00a:n— 1  30  pm  local  lime 

Alriska  ,1n>n — Trih's  nnd  IHAf  Ala-in 

Anchorage,  Ai.isk.i  MLiD  Fiel.i  Offite  ,A 
Native  .^merit  an  Programs 

Alaska  Olfii  e  of  Native  .'Smenc^in  Pro^;r:..ciiv. 
University  Pla/a  Buiiciiig,  949  East  36fli 
Avenue.  .Suite  401,  .^.r,,;. borage.  Alaska 
99508-4399.  (907)  271-1(,3.1,  TDU 
NumbiT   I90?)  271-1328. 
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This  proposed  rule  would 
in  provisions  of  the  Mine 
Health  Administration's 
fety  standards  for  explosives 
d  nonmetal  mines.  The 
ould  revise  the  standards  for 

inated  partition"  as  it 
jquirements  for  powder 
the  separation  of  transported 
iiaterial.  The  proposal  would 
existing  provisions  related  to 

firing  of  explosive 
and  e.stablish  new 
s  when  loading  is 
or  firing  of  explosive 
delayed.  The  proposal  also 
application  of  existing 
cone  erning  the  protection  of 
naterials  from  impact  and 
high  temperatures.  In 
e  proposal  would  revise  and 

isting  provisions 
static  electricity  dissipation 
ing.  The  Agency's  intent 
requirements  for  vehicles 
explosive  material  is 
ith  no  proposed  regulatory 


rage  i 


FURTHER 


comments,  information  and 

a  public  hearing  mu.st  be 
by  March  6,  1995. 
Send  written  comments  to 
Silvey,  Director.  Office  of 
Regulations  and  Variances. 
Fi31,  Ballston  Tower  No. 
Ison  Boulevard.  Arlington. 
203.  Interested  persons  are 
to  send  comments  on  a 
disk  along  with  their  original 
in  hard  copy. 

INFORMATION  CONTACT: 
Silvey,  Director.  Office  of 
Regulations  and  Variances. 
23.S-1910. 
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SUPPLEMEIITARY  INFORMATION: 

I.  Paperwork  Reduction  Act 

This  pr(  posed  rule  contains  no 
informatic  n  collection  or  paperwork 
lyits  subject  to  the  Paperwork 
Act  of  1980. 


requireni 
Reduction 


H.  Rulemi  ikixig  Background 

MSHA   (ublished  comprehensive 
revisions  o  its  explosives  safety 


standards  for  metal  and  nonmetal  mines 
in  January  1991  (56  FR  2070).  Prior  to 
the  effective  date  of  the  rule,  MSHA 
stayed  several  provisions  due  to 
compliance  issues  raised  by  the  mining 
community  and  explosives 
manufacturers.  The  provisions  involved 
were  subsequently  reproposed  on 
October  16.  1992.  (57  FR  47524)  for 
revision  and  clarification.  On  December 
30,  1993,  (58  FR  69596),  MSHA 
published  the  final  rule  which  became 
effective  on  January  31. 1994. 

In  February  1994,  the  American 
Mining  Congress  (AMC)  and  the 
Institute  of  Makers  of  Explosives  (IME) 
each  filed  a  petition  for  review  of  the 
final  rule  with  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit,  in  American  Mining  Congress, 
et  ai.  V.  MSHA,  Docket  No.  94-1146, 
and  in  IME  v.  MSHA,  Docket  No.  94- 
1144.  AMC  requested  that  MSHA 
reconsider  evidence  in  the  rulemaking 
record  regarding  the  "continuous 
loading"  requirements  of  §§  56/ 
57.6306(c),  Loading  and  blasting.  In 
addition,  AMC  requested  that  the 
Agency  clarify  the  preamble  discussion 
to  §§  56/57.6202(a)(l),  concerning 
vehicles  containing  explosive  materials. 

IME  argued  for  revision  of  §§  56/ 
57.6000,  the  definition  of  "laminated 
partition,"  and  corresponding  changes 
in  §§  56/57.6133(b),  Powder  chests,  and 
§§36/57.6201  (a)(2)  and  (b)(2). 
Separation  of  transported  explosive 
material.  Also,  IME  requested  that 
MSHA  reconsider  information  in  the 
rulemaking  record  regarding  the 
requirements  of  §§  56/57.6602,  Static 
electricity  dissipation  during  loading. 

MSHA  is  conducting  this  rulemaking 
pursuant  to  section  101  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977 
(Mine  Act). 

III.  Discussion  and  Summary  ofthe 
Proposed  Rule 

A.  General  Discussion 

Historically,  hazards  associated  with 
the  storage,  transportation,  and  use  of 
explosive  materials  have  been  a  cause  of 
serious  injuries  and  fatalities  in  metal 
and  nonmetal  mines.  Precautions  to 
safeguard  again.st  these  hazards  are  an 
essential  part  of  any  effective  mine 
.safety  program. 

This  proposal  addresses  i.ssues  raised 
in  the  rule  challenges  noted  above.  The 
proposal  also  addresses  issues  based 
upon  MSHA's  experience  and 
establishes  new  requirements  for  blast 
site  security  when  loading  is  interrupted 
or  firing  is  delayed.  In  addition,  the 
proposal  would  revi.se  the  scope  ofthe 
exi.sting  requirements  for  protecting 
explosive  material  from  impact  and  high 


temperatures,  clarifying  MSHA's 
original  intent. 

B.  Section-by-Section  Analysis 

The  following  analysis  examines  the 
proposed  rule  and  its  effect  on  existing 
standards. 

Definitions 

Sections  56/57.6000  definition  of 
laminated  partition.  The  existing 
definition  of  "laminated  partition"  in  30 
CFR  56/57.6000  describes  the 
composition  of  partitions  that  may  be 
used  to  separate  detonators  from  other 
explosive  materials  and  specifically 
states  that  the  IME-22  container  or 
compartment  meets  the  criteria  of  a 
"laminated  partition."  This  definition 
and  the  nominal  dimensions  ofthe 
partition's  requirements  were  derived 
from  IMF's  Safety  Library  Publication 
No.  22,  "Recommendations  for  the  Safe 
Transportation  of  Detonators  in  a 
Vehicle  with  other  Explosive 
Materials."  1985.  The  IME  has  informed 
MSHA  that  use  ofthe  term  "laminated 
partition"  as  defined  by  MSHA,  under 
the  provisions  of  §§56/57.6133  and  56/ 
57.6201,  raises  safety  concerns. 
Specifically,  the  IME  stated  that  the 
IME-22  compartment  or  container 
should  not  be  used  as  a  "laminated 
partition"  when  certain  detonators  are 
transported  with  explosives  or  blasting 
agents  in  the  same  vehicle  or  stored 
together  in  powder  chests  because  such 
use  is  contrary  to  IME's 
recommendations. 

The  use  of  a  "laminated  partition  "  to 
separate  certain  detonators  from 
explosives  or  blasting  agents  when 
transported  or  stored  together  in  powder 
chests  is  an  accepted  practice  with  a 
good  safety  record  in  the  mining 
industry.  It  is,  therefore,  MSHA's 
intention  to  continue  to  recognize  this 
practice.  At  the  same  time,  MSHA 
acknowledges  that  the  limitations  for 
use  of  such  compartments  or  containers 
must  be  followed  to  protect  miners  from 
the  hazards  of  an  unplanned  ignition. 

MSHA,  therefore,  proposes  to  revise 
the  existing  definition  of  "laminated 
partition."  The  proposed  definition  will 
specify  the  con.struction  requirements 
for  a  "laminated  partition  "  as  described 
in  the  IME  Safety  Library  Publication 
No.  22  (May  1993)  and  the  Generic 
Loading  Guide  for  the  IME-22  Container 
(October  1993).  The  definition  would 
also  recognize  alternative  construction 
requirements  specified  in  these 
publications. 

In  addition,  MSHA  propo.ses  to  revise 
the  existing  requirements  for  Powder 
chests.  §§  56/57.6133.  and  Separation  of 
transported  explosive  material,  §§  56/ 
57.6201,  to  incorporate  by  reference  the 
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IME  Safety  Library  Publication  N'o.  22. 
"RfcoinnuMidations  for  the  Safe 
Transportation  of  Detonators  in  n 
Vehicle  with  other  Explosive 
Materials,"  (May  1993)  and  the  •Generic 
Loading  Guide  lor  the  IME-22 
Container,"  (Octoljer  1993).  With  these 
revisions,  using  a  "laminated  partition  " 
to  separate  certain  detonators  from 
explosives  or  blasting  agents  would 
{  ontinue  to  be  permitted,  providcid  the 
limitations  set  b\  IME  for  use  of  a 
"laminated  partitio:!"  are  followed. 
These  I.ME  publications  would  be 
a\aila!)!e  nt  MSHA  headquarters  in 
Arlington.  \'A  and  at  all  Metal  and 
.Nonnu't.i:  Mine  Safely  and  Health 
District  0!li(.es.  In  the  hiture.  MSH.A 
will  consider  niodif\  ing  tiiese 
im.or|»()ra!i')ns  to  relie(.t  substantive 
updates  of  the  \nih\U  ations. 

.Storage 

Sections  .Ifi/.i'.HlJJ  Pnndrr  i  /je.s/.s 
Existing  *5v;  .Ifi/o/.fiKiS.  coni.erning 
powder  (.bests,  provide  for  the  storage  of 
detonators  with  other  explosive 
materials.  Spef.ificaliy,  existing 
|)aragra|i!i  (h)  requires  that  detonators  be 
kept  in  separate  (bests  from  explosives 
or  blasting  agents.  ex(.ept  that 
detonators  and  explosives  may  be  kept 
in  tlie  sai7U'  compartment  or  container  it 
separated  by  4  in(,hes  of  hardwood, 
hmiinated  partition,  or  equivalent. 

Sin(,e  t!ie  early  1970's,  MSHA  has 
required  4  int.hes  of  hardwood  or 
equivalent  to  separate  detonators  from 
explosives  or  blasting  agents  u  hen 
stored  together.  The  purpose  ofthe  4 
inches  of  hardwood  is  to  provide 
sufficient  se{)aration  of  explosive 
materials  from  detonators  to  prote(.l 
against  propagation  should  detonators 
be  initiated  by  outside  forces. 

The  proposal  will  also  continue  to 
allow  the  use  of  other  construction 
materials  that  are  equivalent  to  4  inches 
(jf  hardwood.  This  equivalent  material 
must  provide  at  least  the  same 
protection  as  the  4  inches  of  hardwood 
as  demonstrated  by  testing. 

As  discussed  above  under  the 
definition  of  "laminated  partition,"  the 
proposal  would  permit  a  compartment 
or  container  meeting  the  definition  of  a 
"laminated  partition"  to  be  used  to 
separate  certain  detoiiators  from 
exjilosives  or  blasting  agents.  When  a 
"laminated  partition"  is  used,  the 
proi)osal  would  require  the  provisions 
of  IME  Safety  Library  Publication  No. 
22,  "Rcnoinmendalions  for  the  Safe 
Transportation  of  Detonators  in  a 
Vi'hi(  le  with  other  Explosive 
Materials."  (May  1993),  and  the 
"Generi(.  Loading  Guide  for  the  IME-22 
Container,"  (October  1993)  to  be 
followed.  These  IME  publications 


would  be  incorporated  by  reference  and 
are  available  at  MSHA  headquarters  in 
Arlington,  VA  and  at  all  Metal  and 
Nonmetal  Mine  Safetv  and  Health 
District  Offices.  In  the  future,  MSHA 
will  consider  modifying  these 
incorporations  to  reflect  substantive 
updates  ofthe  pu})lications. 

Transportation 

Section^  56/57. f>2Ul  Separation  of 
transported  explosive  material.  Existing 
§§56/57.6201  contain  requirenieiUs  for 
transporting  detonators  with  other 
explosive  material.  Specifically, 
paragraphs  (a)(2)  and  (b)(2)  provide  lor 
detonators  to  he  separated  from 
explosives  or  blasting  agents  by  4  int.hes 
of  hardwood,  la.minated  partition  or 
equivalent. 

As  discussed  above,  since  the  earlv 
1970's.  MSH.A  has  required  4  inches  of 
hardwood  or  equivalent  to  separate 
detonators  from  explosives  or  blasting 
agents  when  transported  together  in  t.he 
same  vehicle.  The  purpose  ofthe  4 
inches  of  hardwood  is  to  provide 
sufficient  separation  of  explosive 
materials  from  detonators  to  protect 
against  propagation  should  detonators 
be  initiated  by  outside  forces,  such  as 
impact. 

Likewise,  the  proposal  will  continue 
to  allow  the  use  of  other  conslmciion 
materials  that  are  equivalent  to  4  inches 
of  hardwood.  This  equivalent  material 
must  provide  at  least  the  same 
protection  as  the  4  inches  of  hard\v(jod 
as  demonstrated  by  testing. 

As  discussed  above  uncier  the 
definition  of  "laminated  partition,"  the 
proposal  would  permit  a  (ompartment 
or  container  meeting  the  definition  of  a 
"laminated  partition"  to  be  used  to 
separate  certain  detonators  from 
explosives  or  blasting  agents.  Wheu  a 
"laminated  partition"  is  used,  the 
proposal  would  require  the  provisions 
of  IME  Safely  Library  Pubii(.ation  .N'o.  22 
"Recommendations  for  the  Safe 
Transportation  of  Detonators  in  a 
Vehicle  with  other  Explosive 
Materials,"  (May  1993)  and  the  "Generic 
Loading  Guide  for  the  IME-22 
Container,  "  (October  1993)  to  be 
followed.  These  IME  publications 
would  be  incorporated  by  reference  and 
are  available  at  MSHA  headquarters  in 
Arlington.  VA  and  at  all  Metal  and 
Nonmetal  Mine  Safety  and  Health 
District  Offices. 

Sections  56/57.6202  Vehicles.  The 
1993  preamble  discussion  to  §§  36/ 
57.62()2(a)(l)  led  to  some 
misunderstanding  in  the  mining 
community  that  vehicles  used  on  mine 
property  must  be  able  to  pa.ss  Federal, 
vState,  and  local  licensing  requirements 
for  over-theroad  u.se  to  be  in 


compliance  with  MSHA  regulatory 
provisions.  This  was  not  a  requiremen' 
in(.luded  in  the  regulation,  nor  the 
Agency's  intent. 

On  September  30,  1994,  MSH.'\  issued 
Program  Policy  Letter  No.  P94-IV-3. 
clarifying  the  meaning  of  the  term  "good 
condition."  MSHA's  use  of  the  term 
"good  condition"  is  intended  to  mean 
that  the  mine  vehicle  must  be  in  a 
condition  consistent  with  safe  operating 
practices.  A  vehicle  that  is  road  worthy 
can  generally  be  expected  to  be  in  good 
condition.  MSHA  does  not  intend  lor 
the  term  "good  condition  "  to  mean  that 
mine  vehicles  must  pass  Federal.  Stale 
and  lo(  al  licensing  requirements  for 
ovc-'-the-road  use.  Vehicles  carrv  ing 
ex[ilosive  materials  must  comply  with 
the  re()uiremenls  of  subpart  M  of  §*?  56/ 
57.14000  et  seq.  Subpart  M — Machinerv 
and  Equipment,  addresses  the 
maintenance  requirements  for  al!  sell- 
propelled  mobile  ecjuipinent  used  on 
mine  property. 

Use 

Sections  56/57.6302  Separation  nl 
explosive  material  and  Sections  56' 
57.6905  Separation  of  e.\plosi\  e 
material  and  hangup  blasting. 
Paragraph  (a)  of  existing  §§  56/57.6302 
requires  that  explosives  and  blasting 
agents  be  kept  separate  from  detonators 
until  loading  begins.  This  provision 
remains  unchanged.  The  section 
heading  of  §§  56/57.6302  would  be 
revised  to  read  "Separation  of  explosive 
material." 

Existing  paragraph  (b)  requires  that 
explosive  material  be  prote(.ted  from 
impact  and  temperatures  in  excess  of 
150  "F  when  taken  to  the  blast  site.  As 
discussed  below,  experience  in  the 
application  of  this  standard  has  led 
MSH.A  to  propose  that  these  two 
paragraphs  be  separated  and  clarified. 

In  1993.  MSHA  promulgated  §§56/ 
57.6302  under  the  "Use  "  portion  ofthe 
explosives  regulations,  thereby  creating 
confusion  as  to  whether  explosives  must 
be  protected  from  impact  during 
transportation  and  storage  as  well. 
MSHA's  intent  was  to  require  prote(.tion 
of  explosive  material  from  impa<.1  and 
high  temperatures  generally,  not  just 
during  use.  The  proposal  would  move 
existing  paragraph  (b)  of  §§  36/57.6302 
to  "General  Requirements"  and 
"General  Refjuiremcnts — Surface  and 
Underground".  For  surface  mines,  the 
provision  would  be  codified  as 
§56.6905,  with  the  sei;tion  heading 
"Explosive  material  protection."  For 
underground  mines,  the  pro\  ision 
would  Imj  codified  as  §57.6905,  with  the 
section  heading  "Separation  of 
explosive  materia!  and  hang-up 
blastin"." 
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recognized  that  exposure  oi 
ijiaterial  to  impact  or  high 
can  be  hazardous.  From 
.  as  reported  in  MSH-W 
ular  (PC-7026)  on 
cidents  in  Mining."  (August 
were  at  least  22  impact-  and 
■related  blasting  incidents, 
resulted  in  fatalities. 
»»1SHA  is  proposing  that 
(a)  and  (b)  of  ^§  56.690".  and 
uire  protection  against 
in  excess  of  150  °F  and 
the  exception  of  tamping 
ng  during  loading.  When 
dropping  explosive 
ring  loading,  operators  must 
h  existing  ^i^  56/57.6304. 
:tion. 

paragraph  (c)  of  *i  57.6905  is 
the  general  requirement  in 
t  lat  explosives  be  protin-.tetl 
.  It  would  require  the  use  of 
cord  to  initiate  explosives 
lises.  chutes,  and  ore  passes 
-up.s.  Freeing  hang-ups  is 
hazardousbecau.se  it 
exposes  both  explosives  and 
nsupported  material, 
could  be  hit  by  falling 
d  prematurely  detonate. 
aU  detonators  used  in 
itain  highly  sensitive  primar\ 
ompositions  which  make 
t  sensitive.  Detonators, 
ectric  or  nonelectric,  are  ttie 
;t  .sensitive  of  (ommercially 
ive  products.  Detonating 
highly  impact  sensitive  so 
outer  covering  material 
rjtact. 
as  reviewed  the  avaiiahli- 
n  freeing  hang-ups  and 
s  field  offices  and  found  that 
procedures  are  usikI.  Hang- 
monly  freed  by  placing 
explosives  in  t;ontact  with,  or 
jossible  to.  the  blockage, 
poles.  Some  mine  operators 
ting  cord  to  initiate  the 
ile  others  use  detonators. 
eves  that  the  u.se  of 
cord  to  initiate  the 
allows  for  complete  (.ontml 
time  and  provides  greater 
he  miners  involved. 

I  would  not  preclude  the 
devices  as  ballistic  disks 
initiated  bv  a  detonating  cord. 
56/57.6306  Liadin';. 
d  security.  The  proposal 
existing  *»§  56/57.6306. 
ress  loading  and  blasting 
s.  In  addition,  thi;  proposal 
provisions  to  ensure  that  ttie 
secure  from  unauthorized    • 
loading  is  interru})tt!d  or 
layed.  It  would  nplact;  the 
ovisions  of  '?=!i  *ifi/r)7.6  t  l.r 
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Kxistiiig  paragraphs  (a)  and  (b)  would 
be  redesignated  as  paragraphs  (b)  and  (c) 
without  change  and  a  new  paragraph  (a) 
would  be  added.  Existing  paragraph  (d) 
would  be  redesignated  as  (e).  Existing 
paragraphs  (c)  and  (e)  would  be  revised 
and  combined  with  the  provisions  of 
existing  §tj  56/57.6313  as  proposed 
paragraph  (d).  No  changes  are  proposed 
to  existing  paragraphs  (f)  and  (g). 

When  explosive  materials  or  initiating 
svstems  are  brought  to  the  blast  site. 
proposed  paragraph  (a)  would  require 
that  the  area  be  barricaded  and  posted, 
or  flagged  against  unauthorized  entry 
MSHA  intends  that  this  new 
requirement  would  prevent 
unauthorized  or  inadvertent  entry  by 
persons  onto  the  blast  site.  The  proposal 
would  ensure  that  the  blast  site  is 
clearly  demarcated  so  that  all  persons 
are  aware  of  the  perimeter  of  the  blast 
site.  This  precaution  would  protect 
against  the  risk  of  unplanned 
detonations  and  possible  subsequent 
misfires  caused  by  unauthorized 
persons,  including  trespassers, 
disturbing  the  blast  site.  Trespassing  is 
a  continuing,  recognized  problem  on 
mine  property.  Ahhough  explosives 
were  not  involved.  MSHA  re<:ords  show 
that  there  have  been  four  deaths  of 
trespassers  on  mine  property  to  date  in 
1994. 

Proposed  paragraph  (d)(1)  of  ??S}56/ 
.57. 6306  revises  provisions  in  existing 
paragraphs  (c)  and  (e)  which  require 
loading  to  be  continuous  and  the  blast 
to  be  fired  without  undue  delay.  This 
paragraph  also  replaces  ?}§  56/57.6313 
bv  addressing  bla.st  site  .security  when 
loading  is  interrupted  or  firing  is 
delayed. 

Tht!  proposal  would  require  that 
loading  and  firing  of  a  blast  be 
conducted  without  undue  interruption 
or  delay.  This  requirement  reflects  the 
longstanding  and  generally  accepted 
safety  practice  that  loading  and  firing  be 
compluted  as  soon  as  practicable  after 
the  process  begins.  The  Agency 
recognizes  that  there  are  circumstances 
which  cause  an  interruption  of  loading 
or  a  delay  in  firing.  Examples  offhe.se 
circumstances  include  emergencies, 
unfav  orable  atmospheric  conditions, 
shift  changes,  and  large  equipment 
failure. 

When  loading  is  interrupted  or  firing 
is  delaved  for  any  reason,  the  proposal 
would  require  the  mine  to  be 
attended"  to  prevent  unauthorized     , 
entrv  to  the  blast  site.  "Attended"  is 
defined  in  tj!^  56/57.6000.  .MSHA 
l)flifv(?s  that  requiring  the  mine  be 
attended  when  loading  is  inti  rrupteil  or 
firing  is  delayed  provides  the  protection 
needed  to  miners.  Entry  by 
un.Kitltori/i'd  persons  on  a  blast  site 


where  explosive  materials  are  present 
can  present  hazards  to  those  persons 
and  to  miners.  For  example,  a  person 
may  throw  lighted  smoking  materials 
into  a  blast  hole,  disturb  the  initiation 
system,  or  kick  material  into  a  hole — 
any  one  of  whi(.h  could  contribute  to  a 
premature  detonation.  Even  if 
premature  detonation  does  not  oc(.ur. 
these  incidents  could  later  expose 
miners  to  the  hazards  associated  with 
misfires.  Further,  trespa.ssers  could 
rtiuiove  explosive  materials  from  a 
loaded  hole  which  would  constitute  a 
violation  of  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (BATE)  security 
regulations.  MSH.-\  enforces  st(.i;rity 
regulations  on  mine  property  i.ndt'rn 
Memorandum  of  Understanding  with 
B.VrF  (45  FR  25564).  Requiring  the 
mine  to  be  attended  would  provide  a 
reasonabhi  measure  of  protection  against 
these  risks. 

MSHA  believes  that  the  proposed 
requirement  is  practicable  for  the 
mining  industry  because  interruptions 
are  rare  and  when  they  do  occur  work 
schedules  and  the  availability  of  mine 
per,soiin«'l  generally  could  be  adapted  to 
satisfv  the  proposed  requirement.  For 
exanif)le.  many  large  mines  are  operated 
continuously  with  personnel  routinely 
on  site  around  the  clock,  seven  days  a 
week.  In  some  ca.ses,  these  operations 
load  a  series  of  blast  holes  sequentially 
before  firing.  .\t  small  operations 
working  one  shift  a  day.  specific 
arrangements  may  have  to  be  made  tor 
the  mine  to  be  attended  when  an 
interruption  in  loading  or  delay  in  firing 
of  ex|ilosives  results  in  a  delav  bevimd 
the  end  of  the  shift.  It  is  MSHA's 
experieni:e.  however,  that  small 
operations  ordinarily  load  and  fire 
explosives  during  a  single  work  shift. 
The  presence  and  routine  activities  of 
these  persons  on  site  could  be  sufficient 
to  prevent  unauthorized  entry  to  the 
blast  site. 

With  regard  tt)  underground  blasting, 
the  proposal  would  require  that  the 
mine  bt;  attended  when  loading  is 
interrupted  or  firing  of  explosives  is 
delayed.  However,  the  proposal  would 
recognize  that  underground  areas  of  a 
mine  art;  secure  against  unauthorized 
entrv  if  entrance  to  the  mine  is  through 
vertical  shalts.  Slope  and  adit  mines  are 
secure  if  surfai:e  entries  are  locked  to 
prevent  access  by  unauthorized  persons. 

Wiien  underground  blast  sites  are  not 
secure  against  unauthorized  entry, 
howt-ver.  the  proposed  rule  would 
require  <i  person  to  be  present  at  the 
mine  to  prevent  unauthorized  entry  to 
the  l)lar.t  site  when  loading  is 
interruptt;d  or  firing  of  explosives  is 
dt;laved.  .Ageiuy  t!xperien(.e  indicates 
that  ;ii.untei!.i:!ci:  and  olher  personnel 
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are  often  present  during  off-shifts  and 
weekends  at  underground  mines.  The 
presence  of  these  persons  could  satisfv 
the  requirements  of  the  proposal, 
provided  they  prevent  unauthorized 
entry  to  the  blast  site  when  loading  is 
interrupted  or  firing  is  delayed. 

Paragraph  (d)(2)  would  require 
persons  securing  a  blast  site  at  a  surface 
mine  or  at  blast  site  at  the  surface  area 
of  an  underground  mine  to  withdraw 
from  the  blast  site  during  the  approach 
and  progress  of  an  electrical  storm. 
Persons  securing  an  underground  blast 
site  involving  an  electrical  blasting 
operation  that  is  capable  of  being 
initiated  by  lightning  also  would  be 
required  to  withdraw  from  the  blast  site 
to  a  safe  location.  These  storm 
precautions  correspond  with  those 
required  under  existing  §§  56/57.6604. 

The  proposed  rule  would  delete  the 
provision  in  existing  paragraph  (e)  of 
§4}  56/57.6306  which  require  MSHA  to 
be  notified  if  loaded  holes  are  not  fired 
within  72  hours.  MSHA  believes  that 
the  proposed  requirements  that  loading 
and  firing  be  done  without  undue 
interruption  or  delay,  and  the 
provisions  for  blast  site  security  in  the 
event  of  an  interruption  or  delav  in 
loading  and  firing,  provide  greater 
protection  than  the  existing  72-hour 
notification  requirement. 

Sections  36/57.6313  Blast  site 
security.  Under  the  proposal,  the 
security  provisions  of  §§  56/57.6313 
would  be  revised  and  incorporated  into 
§§  56/57.6306  to  afford  blast  site 
protection  when  loading  is  interrupted 
or  when  firing  is  delayed. 

Extraneous  Electricity 

Sections  56/57.6602  Static  electricity 
dissipation  during  loading.  Existing 
§§  56/57.6602  address  the  build-up  of 
static  electricity  during  pneumatic 
loading  or  dropping  of  explosive 
material  into  a  blasthole.  Following 
publication  of  the  December  30.  1993, 
safety  standards  for  explosives.  MSHA 
received  technical  information 
indicating  that  the  scope  of  this 
provision  is  too  broad  because  the  term 
"dropping"  encompasses  dropping, 
pouring,  or  auguring  explosive  materials 
•nto  blastholes.  Specifically,  it  was 
noted  that  dropping,  pouring,  and 
auguring  explosives  are  performed  at  a 
low  velocity.  As  a  result  the  generation 
of  static  electricity  is  not  sufficient  to 
initiate  the  primer. 

Based  on  this  information.  MSHA 
agrees  and.  therefore,  proposes  to  delete 
"dropping"  from  the  introductory  text 
of  §§  56/57.6602.  As  revised,  the' 
standard  would  require  that  when 
explosive  material  is  loaded 
pneumatically  into  a  blasthole  in  a 


manner  that  generates  static  electri<,ity, 
certain  precautions  he  taken  as  specified 
in  the  regulation. 

IV.  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act 

Executive  Order  12866  requires  that 
regulatory  agencies  assess  both  the  costs 
and  benefits  of  proposed  regulations. 
MSHA  has  determined  that  this 
rulemaking  is  not  a  significant 
regulatory  action  and.  therefore,  has  not 
prepared  a  separate  analysis  of  costs  and 
benefits.  The  Regulatory  Flexibility  Ac1 
requires  regulatory  agencies  to  consider 
a  rule's  impact  on  small  entities.  This 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  analysis  contained  in  this  preamble 
meets  MSHA's  responsibilities  under 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Ac:t. 

Based  on  an  analysis  of  the  i.mpact  of 
the  proposed  rule.  MSHA  estimates  that 
the  total  annual  recurring  cost  impact 
would  be  about  S70.000.  All  of  these 
costs  are  attributable  to  paragraph  (d)(1) 
of  §§  56/57.6306  which  requires  that  if 
loading  is  interrupted  or  firing  of  the 
blast  is  delayed  for  any  reason,  the  mine 
must  be  attended  to  prevent 
unauthorized  entry  to  the  blast  site.  The 
total  cost  impact  on  all  small  mines, 
those  employing  fewer  than  20  miners, 
would  be  nominal. 

MSHA  anticipates  that  the  revisions 
to  §§  56/57.6306  would  affect  all 
quarries,  medium-sized  underground 
mines,  and  most  open  pit  mines,  except 
for  certain  operations  which  mine 
commodities  such  as  clays  and 
phosphates  and  do  not  use  explosives. 
MSH.^  does  not  expect  small 
underground  mines  to  be  affected  as 
these  mines  would  experience  a  delay 
in  firing  or  an  interruption  in  loading 
only  rarely,  if  ever.  Neither  does  MSHA 
anticipate  that  the  largest  underground 
mines  would  be  more  than  nominally 
affected  as  many  of  these  mines  are 
operated  around  the  clock,  seven  davs  a 
week.  The  presence  of  these  persons 
could  satisfy  the  requirements  of  the 
proposal  if  they  are  assigned  to  prevent 
unauthorized  entry  to  the  blast  site. 

.MSIi.\  recognizes  that  it  is  a  common 
industry  practice  to  load  continuously 
and  to  fire  explosives  promptly. 
Interruptions  in  loading  and  delays  in 
firing,  however,  can  occur  infrequently, 
almost  always  due  to  emergency 
circumstances.  In  most  of  these 
instances,  the  mine  operator  would  have 
personnel  available  on  the  mine  site 
who  could  prevent  unauthorized  entry 
to  the  blast  site.  On  occasion,  however, 
circumstances  may  require  the 
assignment  of  additional  persormel  or 


the  payment  of  additional  wages  to 
perform  this  duty. 

Based  on  these  assumptions  and  its 
experience.  MSIi.\  estimates  that  the 
revisions  to  §§56/57.6306  would  affect 
0.5  percent  of  the  small  open  pit  mines 
and  quarries.  5  percent  of  the  medium 
underground  mines,  and  5  percent  of 
the  medium  and  large  open  pit  mines 
and  quarries.  MSHA  estimates  further 
that  an  overnight  interruption  or  delav 
would  occur  once  every  2  years  at  the 
smallest  mines  and  up  to  once  every 
other  month  at  the  largest  mines.  An 
interruption  in  loading  or  a  delav  in 
firing  that  extends  over  a  weekend 
would  occur  about  once  a  year  at  about 
5  percent  of  the  medium  underground 
mines  and  the  medium  and  large  open 
pit  mines  and  quarries. 

MSHA  estimated  that  §  57.6905(c) 
would  affect  fewer  than  60  underground 
mines  which  have  ore  passes,  raises,  or 
chutes  as  an  integral  part  of  their  mining 
method.  Some  of  these  already  may  u.se 
detonating  cord  to  eliminate  "hang- 
ups." Depending  upon  how  the 
detonating  cord  is  used,  for  example, 
frequency  of  use.  etc..  MSHA  believes 
that  the  proposed  requirement  may 
result  in  increased  compliance  costs. 
However,  these  cost  increases  are 
expected  to  be  negligible. 

List  of  Subjects  in  30  CFR  Parts  56  and 

57 

Explosives.  Incorporation  by 
reference.  Metal  and  nonmetal  mining. 
Mine  safety  and  health. 

Ddted:  December  24. 199-1. 
].  Oavin  McMeer. 

Assistant  Serretar\-  for  Mine  S^sfety  and 
Health. 

It  is  proposed  to  amend  parts  56  and 
57,  subchapter  N.  chapter  I.  title  30  of 
the  Code  of  Federal  Regulations  as 
follows; 

PART  56— (AMENDED] 

1.  The  authority  citation  for  part  56 
continues  to  read  as  follows: 

.Authority:  30  L'.S.C.  811.  956.  and  961 

2.  Section  56.6000  is  amended  by 
revising  the  definition  of  "laminated 
partition"  to  read  as  follows: 

§  56.6000    Oefinitions. 

•         •         •         •        • 

Laminated  partition.  A  partition 
composed  of  the  following  material  and 
minimum  nominal  dimensions:  '  .-inch- 
thick  plywood.  Vj-inch-thick  gypsum 
wallboard,  '.«-inch-thick  low  carbon 
steel,  and  V^-inch-thick  plywood, 
bonded  together  in  that  order. 
Alternative  construction  materials 
described  in  the  IME  Safety  Library 


Itt70 


Fuldication 
for  the  Safe 
Detonators 
Explosive 
tlif  "Generit 
LML-22  Coijta 
ijc  u»ed. 
incorporate  i 
available  at 
Boulevard. 
22203. and 
MinpSafet\ 


^Jo.  22.  "Recommendations 
Transportation  of 
.  i  n  a  Vehicle  with  other 
Nfaterials,"  (May  1993).  and 
Loading  Guide  for  the 
iner,"  (October  1993)  may 
Th^se  publications  are 
by  reference  and  art; 
VISHA.  4015  Wilson 
loom  728.  Arlington.  VA 
It  all  Metal  and  Nonmetal 
and  Health  District  Offices. 


3.  Sect  i  or 
ivvising  paiagra 

§  56.6133    P  »wder  chests. 


definition 
be  used  to 
f'xnlosives 
lii.'iiiiiated 
provisions 
Publication 
for  the  Sa 
Detonators 
Explosive 
the  "Gener 
IMt:-22 
shall  be  fol 
aff*  ir.( 
av;v  table  al 
Houievard. 
22203  and 
Mine  Safet  i 

1.  Sccti 
revising 
ff-id  as  fol 


(a) 

(2)  Sepa 
blasting  a; 
f>r  W|uiva 
tKjuivalent 
vtihiclp  or 
or  rroiitai 
kiminated 
separate 
blasting  a 
piirtition  i 
IMK  Snfet> 
(May  1993 
Guide  for 
(October 
publi( 
reference 
401")  VVilf 
Arlington 
and 
District  O 

(bl 


;:atio  is 


s  )n 


Nonn  etal 


Federal  Register  /  Vol.  GO.  No.  3  /  Thursday,  (anuary  5.  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60.  No.  3  /  Thursday.  January  5.  1995  /  Proposed  Rules 


1871 


56.6133  is  amended  by 
ph  (b)  to  read  as  follows: 


(b)  Detonktors  shall  be  kept  in 
separate  chissts  from  explosives  or 
blasting  agents,  unless  separated  by  4 
inches  of  hi  rdwood  or  equivalent.  A 
rtme  it  or  container  meeting  the 
qf  a  laminated  partition  may 

parate  detonators  from 
i  )r  blasting  agents.  When  a 
{artition  is  used,  the 
)f  the  IME  Safety  Library 
No.  22.  "Recommendations 
fe  Transportation  of 

in  a  Vehicle  with  other 
f  laterials."  (May  1993).  and 
c  Loading  Guide  for  the 
Co  itainer."  (October  1993) 
owed.  These  publications 
orpc  rated  by  reference  and  are 
MSHA.  4015  Wilson 
Room  728.  Arlington.  VA 
It  all  Metal  and  Nonmetal 
and  Health  District  Offices. 
56.0201  is  amended  by 
phs  (a)(2)  and  (b)(2)  to 
ows: 
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§  56.6201     1  >eparation  of  transported 
explosive  rnaterial. 
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I  ated  from  explosives  or 

by  4  inches  of  hardwood 
.  The  hardwood  or 
shall  be  fastened  to  the 
;onveyance.  A  compartment 
meeting  the  definition  of  a 
jartition  may  be  used  to 
d(  tonators  from  explosives  or 
s.  When  a  laminated 
used,  the  provisions  of  the 
Library  Publication  No.  22 
and  the  Generic  Loading 
I  he  lME-22  Container 
ip93)  shall  be  followed.  These 
are  incorporated  by 
nd  are  available  at  MSHA. 

Boulevard.  Room  728. 
VA  22203  and  at  all  Metal 

Mine  Safety  and  Health 
fices. 


(2)  Separated  from  explosives  or 
blasting  agents  by  4  inches  of  hardwood 
or  equivalent.  The  hardwood  or 
equivalent  shall  be  fastened  to  the 
vehicle  or  conveyance.  A  compartment 
or  container  meeting  the  definition  of  a 
laminated  partition  may  be  used  to 
.separate  detonators  from  explosives  or 
blasting  agents.  When  a  laminated 
partition  is  used,  the  provisions  of  IME 
Safety  Library  Publication  No.  22  (May 
1993)  and  the  Generic  Loading  Guide 
for  the  IME-22  Container  (October  1993) 
shall  be  followed.  These  publications 
are  incorporated  by  reference  and  are 
available  at  MSHA.  4015  Wilson 
Boulevard.  Room  728.  Arlington.  VA 
22203  and  at  all  Metal  and  Nonmetal 
Mine  Safety  and  Health  District  Offices. 

5.  Sectioji  56.6302  is  revised  to  read 
as  follows: 

§  56.6302    Separation  of  explosive  material. 

Explosives  and  blasting  agents  shall 
be  kept  separated  from  detonators  until 
loading  begins. 

6.  Section  56.6306  is  revise<l  to  read 
as  follows: 

§  56.6306    Loading,  blasting,  and  security. 

(a)  When  explosive  materials  or 
initiating  systems  are  brought  to  the 
blast  site,  the  area  shall  be  barricaded 
and  posted,  or  flagged  against 
unauthorized  entry. 

(b)  Vehicles  and  equipment  shall  not 
be  driven  over  explosive  material  or 
initiating  systems  in  a  manner  which 
could  contact  the  material  or  .system,  or 
create  other  hazards. 

(c)  Once  loading  begins,  the  only 
activities  permitted  within  the  blast  site 
shall  be  those  activities  directly  related 
to  the  blasting  operation  and  the 
activities  of  surveying,  stemming, 
sampling  of  geology,  and  reopening  of 
holes,  provided  that  reasonable  care  is 
exercised.  Haulage  activity  is  permitted 
near  the  base  of  the  high\\'all  being 
loaded,  provided  no  other  haulage 
access  exists. 

(d)(1)  Loading  and  firing  of  a  blast 
shall  be  performed  without  undue 
interruption  or  delay.  If  loading  is 
interrupted  or  firing  of  the  blast  is 
delayed  for  any  reason,  the  mine  shall 
be  attended  to  prevent  unauthorized 
entry  to  the  blast  site. 

(2)  During  the  approach  and  progress 
of  an  electrical  storm,  persons 
preventing  unauthorized  entry  to  a 
surface  blast  site  shall  withdraw  from 
the  blast  area  to  a  safe  location. 

(e)  In  ele<:tric  blasting  prior  to 
connecting  to  the  power  source,  and  in 
notielectric  blasting  prior  to  attaching  an 
initiating  device,  all  persons  shall  leave 
the  blast  area  except  persons  in  a 
bla.sting  sh(!lter  or  otlier  location  that 


protects  them  from  concussion  (shock 
wave),  flying  material,  and  gases. 
(0  Before  firing  a  blast — 

(1)  Ample  warning  shall  be  given  to 
allow  all  persons  to  be  evacuated; 

(2)  Clear  exit  routes  shall  be  provided 
for  persons  firing  the  round;  and 

(3)  All  access  routes  to  the  bla.st  ar(?a 
shall  be  guarded  or  barricaded  to 
prevent  the  passage  of  persons  or 
vehicles. 

(g)  Work  shall  not  be  resumed  in  the 
blast  area  until  a  post-blast  examination 
addre.ssing  potential  blast-related 
hazards  has  been  conducted  by  a  person 
with  the  ability  and  experience  to 
perform  the  examination. 

§56.6313    [Removed]  • 

7.  Section  56.6313  is  removed, 
a.  Section  56.6602  is  amended  by 

revising  the  introductory  text  to  read  as 

follows: 

§  56.6602    Static  electricity  dissipation 
during  loading. 

When  explosive  material  is  loaded 
pneumatically  into  a  blasthole  in  a  s 

manner  that  generates  static  ' 

electricity —  \ 

•  •        ♦        •        * 

9.  Sef:tion  56.6905  is  added  to  read  as 
follows: 

§  56.6905    Explosive  material  protection. 

(a)  Explosive  material  shall  be 
protected  from  temperatures  in  excess  of 
l.SO  "F. 

(b)  Explosive  material  shall  be 
protet;ted  from  impact,  except  for 
tamping  and  dropping  during  loading. 

PART  57— {AMENDED] 

10.  The  authority  citation  for  part  57 
continues  to  read  as  follow.s: 

Authority:  :iO  l.'..S.C.  811.  9:">6.  and  9(>1 

11.  Section  57.6000  is  amended  by 
revising  the  definition  of  "laminated 
partition"  to  read  as  follows: 

§  57.6000    Definitions. 

•  •         •         •         « 

Laminated  partition.  A  partition 
composed  of  the  following  material  and 
minimum  nominal  dimensions:  '^-inch- 
Ihick  plywood,  V2-inch-thick  gypsum 
wallboard,  VB-inch-thick  low  carbon 
steel,  and  V4-inch-thick  plywood, 
bonded  together  in  that  order. 
Alternative  construction  materials 
described  in  the  IME  Safety  Library 
Publication  No.  22.  "Recommendations 
for  the  Safe  Transportation  of 
Detonators  in  a  Vehicle  with  other 
Explosive  Materials."  (May  1993).  and 
the  "Gtineric  Loading  Guide  for  the 
IME-22  Container,"  (October  1993)  may 
be  used.  Thest;  publications  art? 


incorporated  by  reference  and  are 
available  at  MSHA,  4015  Wilson 
Boulevard,  Room  728,  Arlington,  VA 
22203  and  at  all  Metal  and  Nonmetal  ■ 
Mine  Safety  and  Health  District  Offices. 

•  •  *  «  * 

12.  Se«;tion  57.6133  is  amended  by 
revisi>;g  paragraph  (b)  to  re.nd  as  follows: 

§57.6133    Powder  chests. 

*  *  *  *  0  ■ 

(b)  Detonators  shall  be  kept  in 
separate  chests  from  explosives  or 
blasting  agents,  unless  separated  by  4 
inches  of  hardwood  or  equivalent.  A 
compartment  or  container  meeting  the 
(iefinition  of  a  laniiiiuled  partition  may 
be  used  to  separate  detonators  from 
explosives  or  blasting  agents.  When  a 
laininnted  partition  is  used,  the 
provisions  of  tb.e  IME  Safety  Library 
rublicntion  No.  22  (M.iy  1993)  and  the 
CTenerii  Lnading  Guide  for  the  IME-22 
Coiil.tjni-r  (October  1993)  shall  be 
ioliowed.  These  publications  are 
incorporated  by  reference  and  are 
available  at  MSHA,  4015  Wil.son 
Boulevard,  Room  72H,  Arlington,  VA 
22203  and  at  ail  Metal  and  Nonmetal 
Mine  Safety  and  Health  District  Offices. 

13.  Sei:tion  57.6201  is  amended  by 
revising  paragraphs  (,"i)(2)  and  (b)(2)  to 
read  as  follows: 

§  57.6201     Separation  of  transported 
explosive  material. 

»         •         *         • "        # 

(a)*    •    • 

(2)  Si'parated  from  explosives  or 
blasting  agents  by  4  inches  of  hardwood 
or  equivalent.  The  hardwood  or 
equivalent  shall  be  fastened  to  the 
vehicle  or  conveyance.  A  compartment 
or  container  meeting  the  definition  of  a 
l.iminated  partition  may  be  used  to 
separate  detonators  from  explosives  or 
blasting  agonts.  When  a  laminated 
partition  is  used,  the  provisions  of  the 
IME  Safety  Library  Publication  No.  22 
(May  199.3)  and  the  Generic  Loading 
Guide  for  the  IME-22  Container 
(October  1993)  shall  l)e  ioliowed.  These 
l)ul)lications  are  incorporated  by 
reference  and  are  available  at  MSHA, 
4015  Wil.son  Boulevard,  Room  728, 
Arlington,  VA  22203  and  al  all  Metal 
and  Nonmetal  Mine  Safety  and  Health 
District  Offices. 

(b)  *  •  • 

(2)  Separated  from  explasives  or 
blasting  .igents  by  4  inches  of  hardwood 
or  equivalent.  The  hardwood  or 
eijuivaleiit  sliall  lie  fastened  to  the 


vehicle  or  conveyance.  A  compartment 
or  container  meeting  the  definition  of  a 
laminated  partition  may  be  used  to 
separate  detonators  from  explosives  or 
blasting  agents.  When  a  laminated 
partition  is  used,  the  provisions  of  IME 
Safety  Library  Publication  No.  22  (May 
1993)  and  the  Generic  Loading  Guide 
for  the  IME-22  Container  (October  1993) 
shall  be  followed.  These  publications 
are  incorporated  by  reference  and  are 
available  at  MSHA,  4015  Wilson 
Boulevard,  Room  728,  Arlington,  VA 
22203  and  at  all  Metal  and  Nonmetal 
-Mine  Safety  and  Health  District  Offices. 

14.  Section  57.6302  is  revised  to  read 
as  follows: 

§  57.6302    Separation  of  explosive  material. 

Explosives  and  blasting  agents  shall 
be  kept  separated  from  detonators  until 
loading  begins. 

15.  Section  57.6306  is  revised  lo  read 
as  follows: 

§  57.6306    Loading,  blasting,  and  security. 

(a)  When  explosive  materials  or 
initiating  systems  are  brought  to  the 
blast  site,  the  area  shall  be  barricaded 
and  posted,  or  flagged  against 
unauthorized  entry. 

(b)  Vehicles  and  equipment  shall  not 
be  driven  over  explosive  material  or 
initiating  systems  in  a  manner  which 
could  contact  the  material  or  system,  or 
create  other  hazards. 

(c)  Once  loading  begins,  the  only 
activities  permitted  within  the  blast  site 
shall  be  those  activities  directly  related 
to  the  bla.sting  operation  and  the 
activities  of  surveying,  stemming, 
sampling  of  geology,  and  reopening  of 
holes  provided  that  reasonable  care  is 
exen;i.sed.  Haulage  activity  is  permitted 
near  the  base  of  the  highwall  being 
loaded,  provided  no  other  haulage 
access  exists. 

(d)(  1 )  Loading  and  firing  of  a  blast 
shall  be  performed  without  undue 
interruption  or  delay.  If  loading  is 
interrupted  or  firing  is  delayed  for  any 
reason,  the  mine  shall  be  attended  to 
prt>vent  unauthorized  entry  to  the  blast 
site.  Ihiderground  areas  are  secure 
against  unauthorized  entry  if  entrance  to 
the  mine  is  through  vertical  shafts. 
Inclined  shafts  or  adits  are  secure  when 
locked  at  the  surface. 

(2)  During  the  approach  and  progress 
of  an  electrical  storm — 

(i)  Persons  preventhig  unauthorized 
entry  to  a  surface  blast  site  shall 


withdraw  from  the  blast  area  to  a  safe 
location;  and 

(ii)  Persons  preventing  unauthorized 
entry  to  an  underground  blast  site 
involving  an  electrical  blasting 
operation  that  is  capable  of  being 
initiated  by  lightning  shall  withdraw 
from  the  blast  area  to  a  safe  location. 

|e)  In  electric  blasting  prior  to 
connecting  to  the  power  soun;e,  and  in 
nonele<:tric  blasting  prior  to  attaching  an 
initiating  device,  all  persons  shall  leave 
the  blast  area  except  persons  in  a 
blasting  shelter  or  other  location  that 
protects  them  from  concussion  (shock 
wave),  flying  material,  and  gases. 

10  Before  firing  a  blast — 

(1)  Ample  warning  shall  be  given  lo 
allow  all  persons  to  be  evacuated; 

(2)  Clear  exit  routes  shall  be  provided 
for  persons  firing  the  round;  and 

(3)  All  access  routes  to  the  blast  are.-! 
.shall  be  guarded  or  barricaded  to 
prevent  the  passage  of  persons  or 
vehicles. 

(g)  Work  shall  not  be  resumed  in  the 
blast  area  until  a  post-blast  examination 
addressing  potential  blast-related 
hazards  has  been  conducted  by  a  person 
with  the  ability  and  experience  to 
perform  the  examination. 

§57.6313    [Removed] 

16.  Section  57.6313  is  removed. 

17.  Section  57.6602  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  57.6602    Static  electricity  dissipation 
during  loading. 

When  explosive  material  is  loaded 
pneumatically  into  a  blasthole  in  a 
manner  that  generates  static 
electricity — 
•         •         •         •         • 

18.  Se<;tion  57.6905  is  added  to  read 
as  follows: 

§  57.6905    Explosive  material  protection 
and  hang-up  blasting. 

(a)  Explosive  material  shall  be 

protei  ted  from  temperatures  in  exi  ess  of 
1.50  "F. 

(b)  Explosive  material  shall  be 
prole«:ted  from  impact,  except  for 
tamping  and  dropping  during  loading. 

(c)  Only  detonating  cord  shall  be  used 
to  initiate  explosives  placed  in  raises, 

<  hiites,  and  ore  passes  to  free  hang-ups. 

jFR  n<>  .  'J5  -lb  Fil.'(l  1-4-95;  8;4'i  .iUil 
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DEPARTME  <T  OF  THE  INTERIOR 
Bureau  of  Ir  dian  Affairs 

Proposed  Finding  Against  Federal 
Acknowledgment  of  the  MOWA  Band 
of  Choctaw 

agency:  Buitau  of  Indian  Affairs. 

Interior. 

ACTION:  Noti  :e  of  proposed  finding. 


Jr  I 


summary: 
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Secretary 
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Choctaw 
Weaver. 
Vernon 
Indian  tribe 
Federal  law 
determination 
meet  one  o 
criteria  set 
specifically 
the  MOWA 
meet  the 
government 
with  the  U 
DATES:  As 
83.10(e)(1) 
83.10(1) 
wishing  to 
finding  ma 
arguments 
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must  be 
days  from 
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ADDRESSES 
finding  an 
report  of 
to  the  Offi 
Indian  Affa  i 
1849  C  St 
20240.  Att^n 
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Stop  2611 
FOR  FURTHd 
Hollv  Rocktrd 


Pursuant  to  25  CFR  83.10(e). 
I  sby  given  that  the  Assistant 
pr  jposes  to  decline  to 

!  that  the  MOWA  Band  of 
(M  3C).  c/o  Mr.  Framon 

W.  Red  Fox  Road,  Mt. 
Alti^ama  36560.  exists  as  an 
within  the  meaning  of 
This  notice  is  based  on  a 
that  the  MBC  does  not 
f  the  seven  mandator)' 
i)rthin25CFR83.7. 
criterion  83.7(e).  Therefore. 
Band  of  Choctaw  do  not 
re(  uirements  necessary-  for  a 
to-government  relationship 
ited  States. 

vided  bv  25  CFR 
and  83.10(h)  through  ^ 
•  individual  or  organization 
:hallenge  the  proposed 
submit  factual  or  legal 
1  nd  evidence  to  rebut  the 
ied  upon.  This  material 
suljmitted  within  180  calendar 
date  of  publication  of  this 
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Comments  on  the  proposed 
or  requests  for  a  copy  of  the 
dence  should  be  addressed 

of  the  Assistant  Secretar>' — 
,rs.  Bureau  of  Indian  Affairs. 

t.  N.W..  Washington.  D.C. 

tion:  Branch  of 

and  Research.  Mail 


lee  gment 
-MIB. 
R  INFORMATION  CONTACT: 
Chief.  Branch  of 


Acknowledgment  and  Research.  (202) 

208-3592. 

SUPM.EMEMTARY  INFORMATION:  This 

notice  is  published  in  the  exercise  of 

authority  delegated  by  the  Secretary  of 

the  Interior  to  the  Assistant  Secretary — 

Indian  Affairs  by  209  DM  8. 

The  MOWA  Band  of  Choctaw's 
petition  fof  Federal  acknowledgment 
claims  that  "the  contemporary'  band  of 
Moyva  Choctaws  of  South  Alabama  are 
descendants  of  full  and  mixed  blood 
Choctaws.  Creeks.  Cherokees.  and 
Chickasaws  who  avoided  removal  West 
during  Indian  removal  in  the  1830s" 
(MOWA  Pet.  N'arr.  1988.  1).  Upon 
examination  of  the  petition,  this  claim 
yvas  found  to  be  invalid. 

The  problems  with  the  American 
Indian  ancestry'  claimed  by  the 
petitioner  fall  into  the  following  major 
categories: 

(1)  The  petitioners  core  ancestral 
families  cannot  document  American 
Indian  ancestry; 

(2)  The  families  yvhich  are  the  actual 
MBC  progenitors  from  1880  have  not 
been  documented  as  descendants  of  the 
knoyvn  removal-era.  antebellum 
Artierican  Indians  claimed  as  ancestors 
bv  the  petitioner; 

(3)  Many  of  the  early  nineteenth 
century  persons  claimed  as  members  of 
their  "founding  Indian  community"  by 
the  petitioner  cannot  be  demonstrated  to 
be  Choctayv.  or  even  American  Indian. 

The  MOWA  Band  of  Choctaw 
petitioning  group  is  derived  from  two 
core  families  that  yvere  resident  in 
southwestern  Alabama  by  the  end  of  the 
first  third  of  the  nineteenth  century.  All 
persons  on  the  petitioner's  membership 
roll  descend  from  these  two  families. 
Neither  of  these  families  has 
demonstrated  American  Indian 
ancestry.  Neither  yvere  the  nmeteenth 
century  ancestors  of  these  two  families 
members  of  an  historical  American 
Indian  tribe,  or  of  tribes  which  had 


amalgamated  and  functioned  as  a  single 
American  Indian  entity. 

One  percent  of  the  petitioner's 
membership  can  document  American 
Indian  ancestry  through  other  ancestral 
lines  than  those  going  to  the  tyvo  core 
families. 

A  substantial  body  of  documentation 
yvas  available  on  the  petitioning  group. 
This  extensive  evidence  does  not 
demonstrate  either  the  Indian  ancestry 
claimed  in  the  petition  or  other  Indian 
ancestry.  This  extensive  evidence  either 
does  not  support  at  all.  or  in  part 
disproves.  Indian  ancestry.  Only 
approximately  one  percent  can 
demonstrate  Indian  ancestry  ot  any 
kind.  Thus,  no  evidence  yvas  found  to 
demonstrate  that  the  ancestors  of  the 
petitioner  yvere  descended  from  a  single 
historic  tribe  or  tribes  yvhich  combined 
and  functioned  as  an  autonomous 
entity.  We  conclude,  therefore,  that  the 
MOWA  Band  of  Choctayvs  clearly  does 
not  meet  the  requirements  of  criterion 
83.7(e). 

As  provided  by  25  CFR  83.10(h)  of  the 
neyv  regulations,  a  report  su.mniarizing 
the  evidence,  reasoning,  and  analysis 
that  are  the  basis  for  the  proposed 
decision  yvill  be  provided  to  the 
petitioner  and  other  interested  parties. 
and  is  available  to  other  parties  upon 
written  request. 

After  consideration  of  the  yvritton 
arguments  and  evidence  rebutting  the 
proposed  finding  and  yvithin  60  days 
after  the  expiration  of  the  180-day 
response  period  described  above,  the 
Assistant  Secretary— Indian  .Mfairs  yvill 
publish  the  final  determination  of  the 
petitioner's  status  in  the  Federal 
Register  as  provided  m  25  CFR  83  10(1) 
Ada  E.  Deer, 

Assistant  Secrptary— Indian  Aff<iir> 
|1"R  Doc.  95-73  Filed  l-;-9r>.  8  4".  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  oif  Indian  Affairs 

Notice  of  Cancellation  of  the  Mojave 
Highlands  Environmental  Impact 
Statement  (EiS)  for  the  Proposed 
Development  of  a  Planned  Community 
on  Fort  Mojave  Tribal  Lands,  Clark 
County,  I  iV,  and  San  Bernardino 
County,  I  ;a 

agency:  bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  Cancellation  of  an 

Environniental  Impact  Statement. 


SUMMARY  This  notice  advises  the  public 
that  the  E  ureau  of  Indian  Affairs  (BIA) 
intends  ti  i  cancel  all  work  on  the  EIS  for 
the  Mojave  Highlands  proposal. 
SUPPLEME  NTAL  INFORMATION:  The 
proposed  project  in  the  EIS  was  for 
Calinark-Fort  Mojave,  Inc.,  a  Nevada 


Corporation,  to  lease  certain  tribal  lands 
within  the  State  of  California  (145  acres) 
and  the  State  of  Nevada  (588  acres)  from 
the  Fort  Mojave  Indian  Tribe  for  the 
development  of  a  planned  residential 
community.  Two  Conditional  Approvals 
were  signed  by  the  BIA  on  July  7,  1990. 
The  Fort  Mojave  Indian  Tribe  requested 
withdrawal  of  the  Conditional 
Approvals  and  on  April  7, 1994,  the 
Conditional  Approvals  were  withdrawn 
for  failure  of  the  lessee  to  complete  the 
environmental  process.  Both  pending 
leases  totaled  approximately  733  acres. 
The  Notice  of  Intent  was  originally 
published  in  the  Federal  Register  on 
February  5,  1990.  Several  public 
scoping  meetings  were  held  in  early 
February  1990  and  the  EIS  was  only 
completed  to  a  preliminary  draft  stage 
and  had  not  been  released  for  public 
review  or  comment. 
DATES:  Effective  January  5.  1995. 


ADDRESSES:  Comments  should  be 
addressed  to  Mr.  Walter  Mills,  Area 
Director,  Bureau  of  Indian  Affairs, 
Phoenix  Area  Office,  P.O.  Box  1 0, 
Phoenix,  Arizona  85001 

FOR  FURTHER  INFORMATION  CONTACT"  Ms. 
Amy  L.  Heuslein,  Environmental 
Protection  Officer,  Bureau  of  Indian 
Affairs,  Phoenix  Area  Office, 
Environmental  Quality  Services,  P Ci 
Box  10,  Phoenix,  Arizona  85001, 
Telephone  (602)  379-6750;  or  Mrs. 
Laura  E.  Austin,  Agency  Environmental 
Coordinator,  Bureau  of  Lidian  Affairs 
Colorado  River  Agency,  Route  1,  Box 
9-C,  Parker,  Arizona  85344,  Telephone 
(602)669-7148. 

Dated:  December  22,  1994. 
Ada  E.  Deer, 

Assistant  Secretaiy,  Indian  Affairs 
|FR  Doc.  95-72  Filed  l-^-O.'i,  8.4.'>  aiTil 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  tbe  Secretary 

24  CFR  Parts  91,  92,  570,  574,  576,  and 

968 

[Docket  No^R-94-1731;  FB-3611-F-02] 
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date:  February  6, 1995. 


FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  F.  Smith,  Director.  Policy 
Coordination.  Office  of  Community 
Planning  and  Development.  451 
Seventh  Street,  SVV,  Washington,  DC 
20410-7000,  telephone  (202)  708-1283 
(voice)  or  (202)  708-2565  (TDD).  (These 
are  not  toll-free  telephone  numbers.) 
Copies  of  this  rule  will  be  made 
available  on  tape  or  large  print  for  those 
with  impaired  vision  that  request  them. 
They  may  be  obtained  at  the  alwve 
address. 

SUPPLEMENTARY  INFORMATION: 

I.  Information  Collections 

The  information  collection 
requirements  for  the  planning  process, 
the  application  process,  and  the 
reporting  process  contained  in  this  rule 
have  been  reviewed  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980  (42 
U.S.C.  3501-3520)  and  assigned 
approval  number  2506-0117,  which 
expires  on  March  31,  1995. 

II.  Background 

This  final  rule  providing  for  a 
consolidated  plan  and  a  single 
performance  report  for  all  HUD 
community  plaiuiing  and  development 
formula  grant  programs  reflects  the 
Department's  view  that  the  purpose  to 
be  served  by  the  submissions  is  to 
enable  States  and  localities  to  examine 
their  needs  and  design  ways  to  address 
those  needs  that  are  appropriate  to  their 
circumstances.  The  planning  activities 
embodied  in  the  rule  are  those  of  the 
Comprehensive"  Housing  Affordability 
Strategy  (CHAS)  requirements,  enacted 
by  the  Cranston-Gonzalez  National 
Affordable  Housing  Act  (NAHA,  at  42 
U.S.C.  12701),  and  of  the  Community 
Development  Plan  requirements,  added 
to  the  CDBG  program  by  NAHA  (42 
U.S.C.  5304). 

The  consohdated  plan  was  a  result  of 
discussions  with  local  jurisdictions  and 
community  groups  all  over  the  United 
States  representing  many  different 
viewpoints.  The  intent  of  this  rule  is  to 
(1)  promote  citizen  participation  and  the 
development  of  local  priority  needs  and 
objectives  by  providing  comprehensive 
information  on  the  jiu'isdiction  that  is 
easy  to  understand;  (2)  coordinate  these 
statutory  requirements  in  such  a  manner 
as  to  achieve  the  purposes  of  the  Acts 
in  a  comprehensive  way.  while  reducing 
paperwork  and  minimizing  the  federal 
intrusion  into  State  and  local  plarming 
activities  and  to  simplify  the  process  of 
requesting  and  obtaining  federal  funds 
available  to  the  jurisdictions  on  a 
formula  basis;  (3)  promote  the 
development  of  an  action  plan  that 


provides  the  basis  for  assessing 
performance;  and  (4)  encourage 
consultation  with  public  and  private 
agencies,  including  those  outside  a 
single  jurisdiction,  to  identify  shared 
needs  and  solutions.  In  addition,  HUD 
is  providing  software  for  jurisdictions  to 
facilitate  meeting  the  planning, 
apphcation  and  reporting  requirements, 
helping  to  move  us  into  the  21st 
century. 

In  keeping  with  this  approacii,  the 
rule  emphasizes  the  role  citizens  and 
community  groups  should  play  in 
identifying  their  needs  and 
recommending  actions  government 
should  take  in  addressing  those  needs. 
Thus,  the  outcome  is  determined  at  the 
level  of  government  closest  to  the 
affected  persons.  However,  to  assure 
that  a  jurisdiction  does  not  ignore 
identified  needs,  the  rule  includes  the 
language  from  the  CHAS  instructions  to 
require  that  the  consohdated  plan 
contain  a  comparative  analysis  of  the 
needs  identified,  and  explain  how  the 
jurisdiction  determined  priority  needs 
and  include  proposed  actions  that 
address  the  identified  needs. 
The  proposed  rule  for  the 
consolidated  plan  was  pubHshed  on 
August  5,  1994  (59  FR  40129).  During 
the  process  of  developing  both  the 
proposed  and  final  rule,  the  Department 
has  indicated  its  intent  to  apply  the  new 
rule  to  Federal  Fiscal  Year  1995 
funding.  Therefore,  affected 
jurisdictions  have  been  in  contact  with 
HUD  about  the  expectations  for  speedy 
pubhcation  of  a  final  rule  that  would 
permit  them  to  start  preparation  of  this 
new  consolidated  plan  in  time  to  make 
the  projected  deadlines. 

Another  proposed  rule  was  published 
in  August  of  1994  that  would  affect 
some  of  the  provisions  dealing  with  the 
CDBG  program  that  are  covered  by  this 
rule.  That  rule,  "Community 
Development  Block  Grant  Program: 
Miscellaneous  Amendments  to  Correct 
Identified  Deficiencies"  (59  FR  41196, 
August  10, 1994),  proposed  changes  to 
the  citizen  participation  process  and  in 
treatment  of  CDBG  "float-funded 
activities."  for  example.  This  rule  makes 
changes  covering  both  of  these  topics 
(discussed  below)  but  leaves  other 
provisions  of  that  "CDBG  miscellaneous 
amendments"  rule  untouched,  for  final 
disposition  through  that  separate 
rulemaking.  In  fact,  the  performance 
standards  for  the  certification  found  in 
this  rule  that  a  jurisdiction  is 
"following"  its  HUD-approved 
consohdated  plan  will  be  included  in 
that  final  rule.  In  light  of  the  emphasis 
on  economic  development  in  the  CDBG 
program.  HUD  will  shortly  issue  a  final 


rule  on  economic  development 
guidelines  for  the  CDBG  program. 

A  proposed  rule  on  citizen 
participation  for  the  CDBG  Entitlement 
program  was  published  on  March  28. 
1990  (55  FR  11556).  This  rule  reflects 
consideration  of  the  pubhc  comments 
on  that  rule,  and  constitutes  the  final 
rule  for  that  rulemaking. 

III.  Public  Comments 

The  proposed  rule  drew  138  public 
comments  from  38  local  governments  or 
groups  representing  their  interests,  19 
States  or  groups  representing  State 
interests,  62  groups  advocating  for  the 
interests  of  low-income  persons.  15 
groups  advocating  for  the  interests  of 
persons  with  disabilities,  three 
professional  organizations  with  no 
apparent  client  constituency,  and  one 
individual. 

In  addition,  the  Department  officials 
have  talked  by  telephone  to 
representatives  of  19  national  groups 
that  had  submitted  written  comments, 
to  more  fully  understand  their  views. 
These  groups  are:  National  Association 
for  County  Community  and  Economic 
Development,  Council  Of  State 
Community  Development  Agencies. 
National  Community  Development 
Association.  Local  Initiatives  Support 
Corporation.  National  Association  of 
Housing  and  Redevelopment  Officials. 
Housing  Assistance  Council,  AIDS 
Council.  National  Coalition  for  the 
Homeless.  Center  for  Community 
Change,  National  Low  Income  Housing 
Coalition,  National  Alliance  to  End 
Homelessness,  National  Council  of  State 
Housing  Agencies,  Corporation  for 
Supportive  Housing,  Enterprise 
Foundation,  United  Cerebral  Palsy, 
Coalition  for  Low  Income  Community 
Development,  Lawj-ers  Committee  for 
Civil  Rights  under  Law,  National 
Association  for  Developmental 
Disabilities,  and  the  National  Housing 
Law  Project.  Low-income  advocates, 
cities  and  States  often  had  diametrically 
opposing  views  on  the  rule. 

The  general  views  of  the  low-income 
and  disability  advocacy  groups  were 
that  data  requirements  concerning  needs 
had  been  removed  from  the  CHAS  to 
produce  the  consolidated  plan:  a 
stronger  linkage  between  need,  strategy, 
and  action  should  be  required  to  be 
stated  in  the  plan;  "worst  case"  needs 
should  be  addressed  on  the  basis  of  a 
"fair  share"  of  the  funds  to  be  made 
available  from  HUD;  the  citizen 
participation  process  should  be 
augmented  and  adequate  notice  should 
be  provided  for  hearings.  Many  of  these 
concerns  apply  equally  to  the  CHAS 
process  as  to  the  consolidated  plan. 
Many  low-income  advocates  also 


expressed  concern  about  the 
requirement  making  the  consolidated 
plan  applicable  for  Fiscal  Year  1995 
funding  of  the  formula  programs,  with 
the  short  deadlines  that  this  will  require 
for  jurisdictions — and  the  impact  it 
would  have  on  their  clients. 

To  respond  to  these  concerns,  the 
Department  has  added  a  clearer 
statement  of  specific  data  requirements 
on  needs  (including  a  specific 
description  of  the  needs  of  non- 
homeless  persons  with  disabilities),  a 
statement  on  how  the  priorities  in  the 
strategic  plan  relate  to  the  statement  of 
needs,  and  a  clearer  statement  on  how 
the  activities  proposed  in  the  action 
plcm  relate  to  the  strategic  plan.  Citizen 
participation  has  been  strengthened  in  a 
number  of  places,  including  improved 
guidelines  for  providing  adequate 
notice. 

The  Entitlement  communities 
responded  to  the  rule  with  diverse 
concerns.  Some  objected  to  the  use  of 
and  reporting  on  "extremely  low- 
income"  categor\'  particularly  with 
regard  to  CDBG.  Many  expressed 
concern  about  the  usefulness  of 
estimating  needs  for  community 
development  facilities  in  terms  of  the 
dollars  to  address  those  needs. 

Although  the  term  "extremely  low- 
income"  (0-30  percent)  was  retained  in 
the  plan,  since  this  categorv"  was 
familiar  in  the  CHAS,  the  reporting 
burden  for  CDBG  has  been  reduced  by 
requiring  reporting  on  beneficiaries  by 
income  only  where  income  data  is 
required  for  CDBG  eligibility.  Language 
has  been  added  codifying  the  field  office 
authority  to  grant  exceptions  and 
extensions  for  FY  1995  for  good  cause. 
To  meet  concerns  of  these  communities 
that  the  rule  has  gone  beyond  the  statute 
and  become  too  prescriptive, 
suggestions  for  revisions  that  would 
have  added  significant  detail  to  the  plan 
were  rejected.  Other  changes  to 
accommodate  entitlement  community 
concerns  are  to  require  that  the  basis  be 
assigned  for  relative  priority  to  each 
category  of  needs  in  the  strategic  plan 
rather  than  each  separate  need;  that 
flexibility  be  provided  for  consortia;  that 
more  flexible  amendment  language  be 
provided;  and  that  the  time  period  for 
comments  on  performance  reports  be 
reduced  to  15  days. 

A  number  of  States  had  a  particular 
concern  about  being  required  to 
implement  the  plan  in  FY  1995, 
particularly  those  with  early  program 
years.  Other  States  wanted  specific 
guidance  on  citizen  participation 
specifically  for  the  States  because  of 
their  unique  situation.  They  felt  that  it 
was  inappropriate  to  offer  technical 
assistance  directly  to  low-income 


groups  under  the  citizen  participation 
plan  at  the  State  level.  Several  States 
suggested  that  HUD  and  the  Department 
of  Health  and  Human  Serv  ices  shoidd 
get  together  w  ith  regard  to  making 
estimates  of  homeless  needs.  Several 
States  said  that  the  priority  needs  tables, 
goals,  and  target  dates  for  completion 
are  too  detailed  for  the  States  since  th(!\ 
have  less  degree  of  control  over  what 
actions  are  taken  than  entitlement 
jurisdictions  do.  Other  States  felt  that  it 
was  unrealistic  that  States  show  how 
funds  were  distributed  geographically 
since  most  States  distributed  funds  by 
competition  for  different  categories  of 
assistance  and  cannot  control 
geographical  distribution. 

Most  States  have  been  in  contact  with 
the  appropriate  HUD  field  office  about 
the  timing  and  content  of  their 
submissions  for  FY  1995.  In  most  castss, 
agreement  has  already  been  reaclnjd  on 
both  matters.  With  respect  to  talilt-s,  the 
States  are  expected  to  complete  the 
information  to  the  extent  that  they  an* 
able  to  do  so.  The  requirement  for 
information  about  geographic 
distribution  is  included  because  it  is  a 
CHAS  statutory  requirement.  To  the 
extent  that  funds  are  distributed  by 
competition  and  a  prediction  of  the 
ultimate  geographic  distribution  cannot 
be  made,  the  State  should  so  indicate, 
.•\  separate  section  on  citizen 
participation  has  been  added  that 
applies  just  to  States.  The  Department 
believes  that  it  is  responsive  to  the 
comments  of  the  States,  including  tht; 
request  to  remove  the  technical 
assistance  provision. 

In  order  to  provide  technical 
assistance.  HUD  intends  to  issu«- 
supplemental  guidance  on  effective 
ways  to  undertake  consolidated 
planning,  prepare  adequate 
submissions,  and  implement  subsequent 
projects  and  activities.  In  addition,  the 
Department  will  issue  supplemental 
guidance  on  various  cross-cutting 
concerns.  These  include  historic 
presenation,  the  role  of  community 
based  organizations,  urban  design  and 
strategic  planning,  environmental 
justice,  viable  communities  and 
sustainable  development. 

One  comment  that  was  made  by  botl; 
low-income  advocates  and  local 
governments  was  that  the  status  of  the 
guidehnes  should  be  clarified.  The 
commenters  noted  that  the  regulations 
specify  the  requirements  for  the 
consolidated  plan,  and  the  guidelines 
appear  to  state  the  recommendations  for 
the  plan.  They  asked.  "How  closely  will 
grantees  be  held  to  the 
"recommendations'?" 

The  Department  agrees  that  tni.-. 
subject  netids  clarification.  The 
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goal  of  eliminating  slum  and  blight  is 
not  included.  It  also  stated  that  the 
NAHA  goal  of  increasing  the  supply  of 
decent  housing  that  is  accessible  to  job 
opportunities  has  been  converted  to 
"provision  of  jobs  accessible  to  housing 
affordable  to  low-income  persons." 
Obviously,  the  low-income  advocacy 
group  recommended  preserving  the 
language,  while  the  State  advocated 
citing  the  specific  legislative  language  of 
goals  to  be  served  by  the  specific 
programs. 

Tne  Department  believes  that  this 
statement  of  broad  goals  is  useful.  The 
language  concerning  job  accessibility 
mirroring  the  NAHA  statutory  language 
is  included  in  the  paragraph  on  decent 
housing,  while  the  economic 
development  language  of  the  CDBG 
statute  is  reflected  in  the  paragraph  on 
expansion  of  economic  opportunity. 
Elimination  of  slum  and  blight  is 
implicit  in  the  language  of  the  goals 
provision  pertaining  to  improving  the 
safety  and  livability  of  neighborhoods. 

Second,  several  disabilities  groups 
objected  to  the  phrasing  of  the  goals 
section  on  supportive  housing,  stating 
that  it  is  potentially  stigmatizing, 
because  it  assumes  that  all  persons  with 
special  needs  require  housing  with 
special  features,  unlike  other  housing 
that  exists  in  the  community.  The 
potentially  offending  section  reads 
"  *   •   •  Decent  housing  also  includes 
increasing  the  supply  of  supportive 
housing,  which  combines  stiuctural 
features  and  services  needed  to  enable 
persons  with  special  needs  to  live  with 
dignity  and  independence."  These 
commenters  suggested  modifying  the 
sentence  to  read  "  *   *   •  Decent  housing 
also  includes  increasing  the  supply  of 
housing,  which  may  or  may  not  require 
certain  unique  structural  features  and 
which  can  be  linked  to  on-site  or 
commimity  based  services  desired  by 
persons  with  special  needs." 

The  Department  does  not  disagree 
with  the  point  that  many  disabled 
persons  may  require  housing  which 
does  not  need  structural  modifications. 
Jurisdictions  are  free  to  provide  such 
housing  for  persons  with  disabilities. 
However,  the  statement  of  purpose  on 
this  item  was  taken  directly  from 
purposes  section  of  the  National 
Affordability  Housing  Act,  and  it  is  not 
necessary  to  change  this  statement. 

Third,  several  disability  groups 
advocated  changing  the  language  about 
"assisting  homeless  persons  to  obtain 
appropriate  housing"  to  include  the 
concept  of  "permanent  housing."  The 
Department  agrees  that  among  the 
actions  taken  to  address  the  needs  of 
homeless  persons  is  providing 
permanent  housing  (along  with 


providing  emergency  and  transitional 
sheUer).  Such  an  approach  is  part  of  a 
total  homeless  strategy  laid  out  in  the 
strategic  plan.  However,  to  carr>'  out  this 
plan,  it  is  not  necessary  to  change  the 
statement  of  purpose  to  focus  on  only 
one  element  of  this  approach.  Therefore, 
the  final  rule  contains  no  change  in 
response  to  this  request. 

Fourth,  several  States  objected  to  the 
impact  on  them  of  the  expanded 
definition  of  "suitable  living 
enviroiunent"  and  "economic 
opportunity"  found  in  the  goals  section. 
They  indicated  that  the  requirement  that 
the  State's  short  and  long  term  goals 
"must  be  developed  in  accordance  with 
the  statutory  goals  described  in  §  91.1" 
puts  greater  emphasis  on  these  goals 
than  is  desirable,  from  their  point  of 
view.  They  also  note  that  the  goals 
emphasize  low-income  housing  and  the 
effort  to  tie  public  facility  and  economic 
development  activities  to  low  income 
and  public  housing,  while  objectives  set 
forth  in  the  CDBG  statute  are  missing. 
States  indicated  that  the  emphasis  on 
expanding  economic  opportunity 
including  job  creation  creates  a  linkage 
to  community  development  that  is  often 
made  at  the  local  level  rather  than  being 
imposed  from  the  State.  States  will 
explore  these  new  linkages  in 
community  building,  but  where  such 
linkages  are  not  appropriate  or  possible, 
neither  the  State  nor  its  grantees  should 
be  penalized. 

The  description  of  what  is  meant  by 
expanded  economic  opportunity  is 
consistent  with  the  current  CDBG 
program  requirements  for  States  at 
§  570.483(b)(4).  This  language  should 
not  limit  grantees'  flexibility,  and 
therefore,  it  is  not  being  changed  in  the 
final  rule. 

Section  91.5    Definitions 

a.  Income  Categories 

The  proposed  rule  used  the  terms 
"very  low-income  household"  and 
"low-income  household"  for  the 
households  traditionally  identified  in 
the  CDBG  program  as  "low-income 
households"  and  "moderate-income 
households."  This  change  drew  two 
types  of  comments.  First,  a  State 
pointed  out  that  a  CDBG  proposed  rule 
published  on  August  10,  1994  used  the 
traditional  CDBG  terms,  and  the  two 
rules  should  be  consistent.  Second,  a 
city,  county,  and  a  professional 
organization  of  government  CDBG 
administrators,  recommended  that  the 
consolidated  plan  rule  should  use  the 
terms  traditionally  used  in  the  CDBG 
program.  They  argued  that  to  do 
otherwise  is  damaging  to  the  perception 
of  the  program  in  cities  that  are 


struggling  to  keep  income  balance  in 
their  community,  whose  citizens  are 
more  willing  to  see  CDBG  funds  devoted 
to  income  groups  that  appear  to  be  more 
inclusive  of  average  families. 

The  Department  believes  that  the 
consolidated  plan  must  use  uniform 
definitions  of  income  categories  for  all 
programs  covered  by  the  plan.  The 
terms  chosen  in  the  proposed  rule  (as  in 
the  CHAS)  were  drawn  from  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act,  which  created  the 
Comprehensive  Housing  Affordability 
Strategy  (that  is  applicable  to  all  the 
CPD  formula  grant  programs)  and  the 
HOME  program.  However,  we  believe 
that  the  comments  have  merit. 
Therefore,  this  final  rule  returns  to  the 
Housing  and  Community  Development 
Act  of  1974  terms:  "low-income"  (does 
not  exceed  50  percent  of  median 
income)  and  "moderate-income"  (does 
not  exceed  80  percent  of  median 
income).  This  rule  adds  a  new  term 
'middle  income"  to  encompass  the 
group  described  as  "moderate  income' 
in  the  proposed  rule,  to  fulfill  the 
responsibility  under  the  CHAS  statute  to 
consider  affordable  housing  needs  for 
this  category  of  families  and  to  include 
impact  on  them  in  the  performance 
report. 

The  "extremely  low-income"  category 
of  0-30  percent  of  median  income  was 
praised  by  low-income  advocacy  groups 
and  some  States,  while  local 
jurisdictions  and  some  States  took  issut! 
with  its  addition  to  the  evaluation  of 
needs  and  performance  reports  as  not 
statutorily  required  and  too 
burdensome. 

The  purpose  of  including  this  income 
category  is  to  assure  that  jurisdictions 
consider  the  needs  of  the  households 
that  have  the  least  ability  to  improve 
their  access  to  affordable  housing  on 
their  own.  It  is  a  category  that  was 
addressed  in  the  CHAS  tables  and  there 
was  much  support  from  low-income 
advocates  for  its  use  in  the  consolidated 
plan. 

The  data  for  the  needs  assessment  is 
census  data  provided  by  HUD  that  has 
been  used  under  the  CHAS  rule.  The 
data  for  the  performance  report  is 
similarly  available.  To  accommodate  the 
concern  about  data  availability,  the 
language  has  been  changed  to  require 
reporting  on  the  number  of  extremely- 
low,  low-,  moderate-income,  and 
middle-income  persons  served  by  each 
activity  only  where  information  on 
income  by  family  size  is  required  to 
determine  the  eligibility  of  the  activity. 


b.  Definitions  of  Terms  That  Were  in  the 
CHAS 

Two  local  jurisdictions  stated  that  the 
rule  should  contain  definitions  for  terms 
that  are  used  in  §  91.205(b)  of  the  rule — 
moderate  income,  elderly,  large  family, 
cost  burden,  and  severe  cost  burden — 
and  which  were  defined  in  the  CR^S 
rule.  An  advocate  for  low-income 
households  stated  that  the  rule  needs 
definitions  for  additional  terms:  assisted 
family,  disabled  family,  federal 
preference,  and  overcrowding.  These 
definitions  are  needed  to  define  "worst 
case"  housing  needs,  which  another 
low-income  advocacy  group  wanted 
included  in  the  defined  terms.  ("Worst 
case  needs"  was  a  term  defined  only  in 
the  CHAS  guidelines;  it  was  not  a  term 
found  in  the  CHAS  rule.) 

The  terms  mentioned  above  that  are 
essential  to  the  consohdated  plan  rule 
are  being  added  in  the  final  rule.  Those 
terms  are  'moderate  income,"  "elderly 
person."  "person  with  disability.  " 

large  family,"  "cost  burden,"  "severe 
cost  burden,"  and  "overcrowding."  The 
last  three  terms  are  derived  from  the 
census,  and  the  definitions  used  in  the 
rule  are,  therefore,  those  of  the  census. 
The  other  definitions  being  added 
follow  the  definitions  provided  for  those 
terms  in  the  CHAS  rule. 

One  disability  group  advocate  urged 
HUD  to  adopt  the  definition  of  "persons 
with  disabilities"  used  in  the  Americans 
with  Disabilities  Act.  The  definition 
used  m  the  CHAS  rule  is  consistent 
with  the  one  required  for  use  in  the 
assisted  housing  programs.  The 
Department  sees  no  reason  to  abandon 
this  definition. 

The  terms  ""assisted  family,"  "federal 
preference."  and  "'worst  case"  are  not 
being  used  in  the  rule,  and  therefore  no 
definitions  for  them  are  nreded. 

c.  Homeless 

Legal  service  agencies,homeless  and 
low-income  advocates,  and  various 
disability  and  public  interest 
organizations  were  concerned  that  the 
rule's  definition  of  "homeless"  was  not 
identical  to  the  definition  of  that  term 
in  the  Stewart  B.  McKinney  Homeless 
Assistance  Act.  The  definition  requires 
the  individual  or  family  to  both  lack  ""a 
fixed,  regular,  and  adequate  nighttime 
residence:  and  [have]  a  primary- 
nighttime  residence  that  is  [a  supervised 
emergency  shelter];  *   *   *  an  institution 
that  provides  a  temporan,-  residence  for 
individuals  intended  to  be 
institutionalized;  or  a  *   *   '  place  not 
designed  for.  or  ordinarily  used  as.  a 
regular  sleeping  accommodation  for 
human  beings."  The  commenters  argued 
that  the  McKinney  Act  defines  a 


homeless  individual  as  either  one  who 
lacks  a  fixed,  regular,  and  adequate 
nighttime  residence  or  one  whose 
primarj'  nighttime  residence  is  one  of 
the  three  described  types.  Their  point 
seems  to  be  that  families  that  are 
overcrowded,  because  more  than  one 
original  family  unit  resides  in  a  housing 
unit  intended  for  one,  should  be 
considered  "homeless." 

The  Department  agrees  that  the 
definition  used  in  this  rule  should  be 
essentially  the  same  as  the  definition  in 
the  McKinney  Act.  This  change  does 
not.  however,  signal  that  the 
Department  is  altering  its  position  that 
the  definition  must  read  within  the 
context  of  the  findings  and  purpose 
section  of  the  McKinney  Act.  It  is  clear 
to  the  Department  that  the  McKinney 
.Act  was  enacted  in  1987  to  assist  the 
rapidly  growing  numbers  of  persons 
living  on  the  streets  and  in  shelters,  it 
was  not  enacted  for  the  purpose  of 
assisting  the  substantially  larger  numb-r 
of  persons  who  unfortunately  live  in 
substandard  housing  or  with  others  in 
so-called  doubled-up  arrangements 
because  of  the  problem  of  a  lack  of 
affordable  housing.  The  latter  problems 
have  been  the  subject  of  legislation 
since  1934,  and  the  Department 
administers  many  programs  designed  to 
address  these  problems.  Persons  living 
in  substandard  housing  or  in  dovihled- 
up  arrangements  are  not  homeless, 
although  they  may  be  at  high  risk  of 
becoming  homeless.  Although  the 
Department  is  not  changing  the  co-'-e 
definition  of  homelessness  in  the 
McKinney  Act.  it  should  be  noted  th..l 
the  prevention  of  homelessness  is  an 
essential  part  of  a  larger  homeless 
program  and  the  homeless  plan  inchidfs 
actions  to  help  low-income  families 
avoid  becoming  homeless.  This  woulil 
include  persons  who  are  precariously 
housed. 

The  Depart.nient  does  believe  that  the 
wording  of  the  definition  for  "homeless 
family"  in  the  proposed  rule  was 
confusing.  Therefore,  the  definition  hiis 
been  renamed  "'homeless  family  with 
children."  and  the  language  has  been 
clarified. 

d  Other  Definitions 

.\  local  jurisdiction  pointed  out  thai 
the  definition  of  "consolidated  plan" 
indicates  that  it  is  a  document 
sub.niitted  an.Tually.  Only  parts  of  it  arc 
submitted  annually — the  action  plan 
and  the  certifications.  The  Department 
agrees  that  the  definition  of 
consolidated  plan  needs  to  be  clarified 
so  that  it  does  not  appear  that  every 
element  must  be  submitted  annually.  A 
modification  of  the  proposed  lanpiagi- 
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references  to  provisions  of  the 
adopted  in  the  final  rule. 
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nt"  excludes  the  District  of 
however,  the  District  is 
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ESG  programs.  These 
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eneral  local  government  that 

recipients  of  HOME  and  CDBG 

applicability  section, 
states  that  "[a]  jurisdiction 
a  consolidated  plan  that  is 
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funds  from  HUD  under  the 
programs.  *   *   *"  The 
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on  must  have  such  a  plan  in 

receive  funds  from  a  State, 
the  section  has  been  revised 
its  applicability  rather  than  to 
definition  of  "jurisdiction." 
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governments  commented  on 
equtrement  that  a  jurisdiction  must 

program  year  for  all  four  of  its 
fortiula  programs.  One  city  praised 


this  change  as  "a  positive  step  in 
streamlining  the  application  process."  It 
went  on  to  say  that  the  flexibility  of 
permitting  the  jurisdiction  to  select  this 
program  year  also  is  beneficial.  On  the 
other  hand,  an  organization  of  county 
officials  stated  that  the  change  of 
program  year  will  cause  additional 
administrative  costs.  It  proposed  that 
HUD  permit  waiver  of  the  cap  on 
administrative  costs  in  the  first  year 
under  this  rule  to  accommodate  the 
additional  cost  of  changing  program 
years. 
The  administrative  cap  is  statutory. 

Section  91.15    Submission  date 

One  concern  of  States,  local 
governments,  disability  group 
advocates,  and  low-income  advocates 
was  the  timing  of  the  deadline  for 
submission  of  the  first  consolidated 
plan.  The  proposed  rule  states  that  the 
consolidated  plan  must  be  submitted  to 
HUD  "at  least  45  days  before  the  start 
of  its  program  year."  Since  the 
Department  has  made  it  known  that  it 
plans  to  implement  the  rule  for  Federal 
Fiscal  Year  1995  funds,  many 
commenters  have  indicated  that  there  is 
insufficient  time  before  the  required 
submission  date  to  comply  with  the 
process  required  under  the  rule.  More 
specifically,  they  indicate  that  the  stated 
submission  deadlines  do  not  provide  for 
the  negotiation  of  exceptions  to  a 
jurisdiction's  implementation  of  the 
consolidated  plan  for  FY  1995,  as 
expected. 

Several  alternatives  were  suggested: 
(1)  Delay  implementation  until  FY  1996 
or  make  implementation  optional  in  FY 
1995;  (2)  implement  the  new  rule  by  a 
demonstration,  giving  incentive  grants 
to  several  juriscjictions  to  gain 
experience  with  the  process;  (3)  start 
implementation  with  jurisdictions  that 
have  a  program  year  beginning  180  days 
following  me  effective  date  of  the  rule; 
or  (4)  give  explicit  authority  in  the  rule 
to  HUD  field  offices  to  provide 
exceptions  to  the  submission  deadline 
where  they  are  warranted.  One  large  city 
commented  that  it  is  pleased  with  the 
apparent  expanded  role  of  local  HUD 
offices  in  granting  exceptions  and 
would  like  the  criteria  for  their  action  to 
be  stated  in  the  final  rule. 

The  Department  has  chosen  option 
number  4.  The  rule  has  been  revised  to 
add  a  provision.  §  91.20.  that  explicitly 
authorizes  HUD  Geld  offices  to  grant 
three  types  of  exceptions:  from  the 
requirement  to  submit  all  or  part  of  the 
consolidated  plan  in  FY  1995  (and 
permit  submission  of  a  CHAS  annual 
update  plus  the  individual  program 
submissions),  from  the  deadline  for 
submission,  and  from  the  guidelines. 


Exceptions  to  requirements  found  in  the 
guidelines  require  that  no  statutory  or 
regulatory  requirements  may  be 
overridden  and  that  there  must  be  a 
finding  of  good  cause  by  the  HUD  field 
office,  documented  by  sending  wTitten 
memoranda  periodically  to  HUD 
Headquarters  stating  the  authorized 
exception  and  the  basis  for  the 
exception. 

.     Commenters  who  suggested  option 
number  4  commended  HUD  for 
empowering  its  field  offices,  a  change 
that  will  allow  local  HUD  staff  to  more 
effectively  coordinate  the  process  to 
accommodate  local  needs.  One 
commenter  recommended  that  the 
exception  provision  state  what  steps 
must  be  taken  by  a  jurisdiction  in  order 
to  request  an  exception.  The  rule  does 
not  deal  with  the  procedure  in  this  level 
of  detail.  However,  any  interested 
jurisdiction  should  contact  its  HUD 
field  office  for  the  specific  information 
to  be  contained  in  a  particular  request. 

Many  States  have  been  in  contact 
with  their  HUD  field  offices  and  have 
worked  out  agreed  upon  schedules  for 
complying  with  the  requirements  of  this 
rule.  It  is  anticipated  that  most 
jurisdictions  will  work  out 
arrangements  that  are  mutually, 
agreeable  for  the  submission  of  a 
consoHdated  plan  that  comes  close  to 
that  envisioned  in  this  rule  for  this 
fiscal  year. 

Another  deadline  stated  in  the 
proposed  rule  (§  91.15(a)(2))  is  the  date 
required  by  the  CDBG  statute:  "Failure 
to  submit  the  plan  by  August  16  will 
automatically  result  in  a  loss  of  the 
CDBG  funds  to  which  the  jurisdiction 
would  otherwise  be  entitled."  State, 
county  and  local  government  entities 
stated  that  this  provision  does  not 
appear  to  encompass  the  fiexibility 
expected  ft-om  HUD.  based  on 
discussions  with  HUD  field  office  staff. 
They  recommend  that  the  rule  allow 
some  fiexibility  on  HUD's  part  not  to 
penalize  jurisdictions  that  may  have  n 
bona  fide  problem  in  making  the 
complete  submission  in  any  given  year. 

The  August  16  date  for  CDBG 
submissions  has  been  established 
pursuant  to  section  116(b)  of  the 
Housing  and  Community  Development 
Act  of  1974  (42  U.S.C.  5316)  as  the  final 
date  for  submission  of  final  statements 
for  each  fiscal  year. 

Section  91.100    Consultation 
a.  Adjacent  Local  Governments 

Several  local  governments  criticized 
the  proposed  rule's  requirement  to 
notify  adjacent  local  governments 
regarding  priority  nonhousing 
community  development  needs  and 


suggested  that  it  should  be  deleted.  On 
the  other  hand,  two  low-income 
advocates  expressed  support  for  tlie 
regulatpry  section  providing  that  the 
jurisdiction  should  consult  with 
adjacent  local  governments. 

One  local  government  believed  the 
provision  on  consultation  should  be 
deleted  because  it  is  burdensome, 
particularly  for  large  local  governments 
which  have  dozens  of  adjacent  local 
governments.  The  needs  of  its  own 
residents  are  overwhelming  and  will  use 
all  available  resources.  Consultation 
with  adjacent  local  governments  would 
unreasonably  raise  exf)ectations  for 
services  and  assistance. 

Another  local  government  wanted 
clarification  regarding  whether 
consultation  with  local  governments  is 
required  or  optional  and  the  subject  of 
the  consultation.  Another  local 
government  said  the  language  regarding 
notification  and  consultation  is  vague 
and  the  purpose  to  be  served  by 
"notifying"  another  jurisdiction  is 
unclear. 

The  consultation  provision  with 
respect  to  adjacent  local  governments  is 
statutorily  required.  The  CDBG  statute 
(section  104(m){2)(A))  of  the  HCDA  (42 
U.S.C  5304(m))  states,  that  in  prepeuing 
the  community  development  plan  ("CD 
plan")  describing  the  jurisdiction's 
priority  nonhousing  community 
development  needs,  the  jurisdiction 
must,  "to  the  extent  practicable,  notify 
adjacent  units  of  general  local 
government  and  solicit  the  views  of 
citizens  on  (these)  needs."  The 
following  paragraph  of  the  statute 
requires  submission  of  the  CD  plan  to 
the  State  or  any  other  unit  of  general 
local  government  within  which  the 
jurisdiction  is  located,  as  well  as  to 
HUD. 

From  the  statutory  context,  the 
Departm.ent  presumes  that  the  views  of 
adjacent  jurisdictions  are  to  be 
welcomed  on  the  validity  of  the  needs 
identified  by  these  governments,  just  as 
the  comments  of  the  citizens  are  to  be 
considered.  Consultation  with  adjacent 
jurisdictions  is  not  to  be  assiuned  to 
entail  taking  financial  responsibility  for 
satisfying  the  needs  of  the  adjacent 
jurisdictions,  but  only  reflects  the 
perspective  that  adjacent  jurisdictions 
may  have  occasion  to  know  of  needs  of 
their  neighbors. 

With  respect  to  the  burden  of 
notifying  a  multitude  of  adjacent 
jurisdictions,  the  rule  does  not  require 
personal  meetings  with  each  one.  The 
burden  of  mailing  a  document  that  has 
been  prepared  by  the  jurisdiction  to  a 
number  of  adjacent  jurisdictions  should 
be  minimal. 


An  urban  county  asked  for 
clarification  on  how  this  provision 
applies  to  an  urban  county.  If  there  is  no 
adjacent  unit  of  general  local 
government,  the  intergovernmental 
consultation  requirement  requires  only 
submission  of  the  CD  plan  to  the  State. 
(The  language  concerning  submission  of 
the  CD  plan  to  the  State  was  not 
included  in  the  proposed  rule  but  has 
been  added  to  the  section  in  this  final 
rule.) 

Two  local  governments  recommended 
that  all  jurisdictions  in  areas  that 
receive  fiinding  under  the  HOPWA 
program  sliould  assist  the  jurisdiction 
responsible  io,  submitting  the  HOPWA 
allocation  in  tTie  preparation  of  its 
consolidated  plan.  This  is  the  type  of 
issue  that  was  intended  to  be  covered  by 
the  rule's  provision  concerning 
consultation  for  problems  that  go 
beyond  a  single  jurisdiction,  found  in 
the  penultimate  sentence  of  §91. 100(a). 

The  Department  has  determined  that 
the  provision  concerning  consultation 
for  problem.s  and  solutions  that  go 
beyond  a  single  jurisdiction  should  have 
one  more  element  added:  consultation 
with  "agencies  with  metropolitan-wide 
planning  responsibilities  where  they 
exist." 

b.  Public  and  Private  Service  Providers 

One  county  commented  that  the 
regulation  should  recommend,  rather 
than  require,  consultation  with  public 
and  private  agencies  because  the  current 
CDBG  citizen  participation  process  is 
sufficient  to  ensure  an  open  process  for 
citizen  participation.  On  the  other  side 
of  the  issue,  several  nonprofit  disability 
advocates  commented  that  the 
regulation  should  mandate,  rather  than 
encourage,  consultation  with  public  and 
private  agencies.  They  suggest  that  the 
consultation  should  be  undertaken  at 
least  30  days  before  the  jurisdiction 
develops  its  proposed  consolidated 
plan. 

The  CHAS  statute  (section  105(b)(17), 
42  U.S.C.  12705(b)(17))  requires  a 
jurisdiction  to  consult  with  public  and 
private  agencies  concerning  programs 
and  services  to  be  provided  in 
accordance  with  the  housing  strategy. 
Consequently,  the  proposed  rule 
required  such  consultation.  Section 
91.100(a)  provides:  "When  preparing 
the  plan,  the  jurisdiction  shall  consult 
with  other  public  and  private  agencies 
that  provide  assisted  housing,  health 
services,  and  social  services  (including 
those  focusing  on  services  to  children, 
elderly  persons,  persons  with 
disabilities — including  HIV/AIDS, 
homeless  persons)  during  preparation  of 
the  plan."  However,  the  Department 
does  not  want  to  prescribe  the  precise 


timetable  for  these  consultations. 
Presumably,  the  consultation  will  take 
place  well  in  advance  of  the 
jurisdiction's  submission  of  its  proposed 
consolidated  plan. 

Homeless  and  low-income  advocates 
recommended  that  the  regulation 
specifically  mention  consultation  with 
specific  entities.  Most  of  the  suggested 
groups  are  already  included  in  the 
categories  stated  in  the  proposed  rule.  In 
addition,  as  residents,  any  persons  not 
contacted  as  part  of  the  consultation 
process  will  receive  notice  of  and  have 
the  opportunity  to  participate  in  the 
development  of  the  consolidated  plan  as 
part  of  the  citizen  participation  ;>rocess, 
described  in  §91.105.  In  fact,  residents 
in  public  and  assisted  housing 
developments  are  specifically 
mentioned  in  paragraph  (a)(3)  of  that 
section.  The  Department  believes  it  is 
unnecessary  to  lengthen  the  list  of 
entities  consulted. 

A  homeless  advocate  suggested 
adding  a  new  paragraph  to  this  section 
dealing  with  consu!*.ation  on  homeless 
needs.  The  advocate  wanted  the 
regulation  to  require  the  jurisdiction  to 
convene  a  local  board  whose  members 
are  appointed  by  the  jurisdiction  and  a 
majority  of  whom  are  currently  or 
formerly  homeless  or  nonprofit 
providers  serving  the  homeless.  The 
local  board  would  be  responsible  for 
completing  the  homeless  portions  of  the 
consolidated  plan,  which  would  be 
submitted  to  the  jurisdiction  for 
inclusion  in  the  overall  plan.  The  board 
would  be  responsible  for  considering 
comments  on  the  homeless  portion  of 
the  plan.  This  proposal  may  be 
authorized  by  legislative  change: 
however,  there  is  no  statutory  basis  for 
it  now.  Elsewhere,  the  Department  is 
encouraging  communities  to  establish 
coordinating  boards  to  carry  out  a 
homeless  plan,  but  it  is  inappropriate  to 
require  it  now  in  this  rule. 

c.  Public  Housing  Agency 

Paragraph  (c)  of  this  section  of  the 
proposed  rule  requires  the  jurisdiction 
"to  consult  with  the  local  public 
housing  agency  participating  in  an 
approved  Comprehensive  Grant 
program  concerning  consideration  of 
public  housing  needs  and  planned 
Comprehensive  Grant  program 
activities."  One  large  housing  authority 
commented  that  there  should  be  a 
mutual  exchange  of  information 
between  the  jurisdiction  and  the 
housing  authority  needed  for  the 
housing  authority's  Comprehensive 
Grant  Program  plan  and  for  the 
jurisdiction's  consoUdated  plan. 

One  local  government  interest  group 
commented  that  HUD  should  be 
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units  in  which  children  have 
dehtified  as  lead  poisoned."  The 
not  pre-empt  the  Privacy 
the  approach  taken  in  this 
jurisdiction  is  reasonable.  In 
neither  the  statute  nor  the 
requires  the  jurisdiction  to 
ata  regarding  the  addresses  to 
c.  The  consolidated  plan 
lead-based  paint  hazards 
housing  needs  assessment 
the  plan  to  estimate  the  number 

units  that  are  occupied  by 
moderate-income  families  and 
contain  lead-based  paint  hazards, 
low-income  advocates  point 
he  regulation  fails  to  restate  the 
language  concerning 
Itajtion  for  lead-based  paint 
to  examine  "existing  data 
lead-based  paint  hazards  and 
although  the  regulation 
inejude  the  statutory  language  to 
data  on  the  addresses  of 
units  in  which  children  have 
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been  identified  as  lead  poisoned.  The 
rule  has  been  revised  to  include  the 
missing  statutory  language. 

e.  Description  of  the  Consultation 
Process 

Disability  community  and  low- 
income  community  advocates 
recommend  that  the  consolidated  plan 
require  a  description  of  the  consultation 
process  and  an  identification  of  those 
who  participated  in  the  process.  Suiih  a 
description  is  required  under  the  CHAS 
regulations  (§  91.15,  as  published  on 
September  1, 1992).  The  rule  has  been 
revised  to  include  such  a  provision. 

Section  91.105    Citizen  Participation 
l-CP")Plan 

a.  General 

An  urban  county  recommends  that  a 
section  be  added  for  urban  county 
programs,  enabling  urban  counties  to 
complete  a  consortium-wide  citizen 
participation  plan,  instead  of  a  separate 
plan  for  each  municipality.  No  change 
is  needed.  An  urban  coiuity  is  the 
jurisdiction,  and  the  regulation  requires 
only  one  citizen  participation  plan  for 
the  jurisdiction. 

One  State  commented  that  the 
regulation  is  not  clear  regarding  what  is 
applicable  or  required  for  State 
governments.  The  regulation  seems  to 
impose  additional  requirements  for  the 
planning  process  over  and  above  CDBG 
requirements.  The  State  believes  that  in 
the  CDBG  program,  the  State  passes 
citizen  participation  requirements  to 
local  governments,  which  actually 
propose  and  carry  out  activities.  It 
comments  that  the  requirements 
imposed  by  the  proposed  rule  are 
excessive  and  impractical  at  the  State 
level. 

Two  States  and  two  State  interest 
groups  commented  that  the  guidelines 
indicate  that  States  do  not  have  to 
provide  a  detailed  citizen  participation 
plan  for  citizens,  but  must  have  such  a 
plan  for  units  of  general  local 
government.  The  regulations  detail  a 
laundry  fist  of  requirements  and  do  not 
mention  the  fact  that  States  are  exempt 
from  this  requirement.  Clarification  is 
needed. 

One  State  agency  commented  that  it 
would  be  difficult  to  implement  the 
regulatory  provision  that  encourages  the 
participation  of  all  citizens,  including 
minorities.  non-English  speaking 
persons,  and  persons  with  disabilities. 
The  State  action  plan  does  not  require 
the  State  to  identify  the  geographic  areas 
within  the  state  that  will  receive  funds 
or  the  specific  activities  to  be  funded. 
Therefore,  such  participation  would  be 
required  by  every  potentially  involved 


geographic  area  of  the  state  and  every 
potentially  affected  population.  The 
agency  suggested  that  the  rule  permit 
States  to  develop  citizen  participation 
plans  that  include  participation  of 
citizens  and  groups  representative  of 
potentially  affected  geographic  areas 
(i.e.,  rural,  urban  and/or  suburban)  or 
potentially  affected  populations. 

Two  State  agencies  commented  on  the 
provision  requiring  the  jurisdiction  to 
provide  information  to  the  public 
housing  agency  about  housing  and 
community  development  plan  activities 
related  to  its  development  and 
surrounding  communities,  so  the 
housing  agency  can  make  this 
information  available  at  the  public 
hearing  required  under  the 
Comprehensive  Grant  program.  One 
State  said  that  the  provision  does  not 
make  sense  for  States  and  should  not 
apply  to  States.  Another  State  explained 
that  it  does  not  currently  have  ties  with 
every  public  housing  authority 
throughout  the  State,  although  it  is 
developing  these  relationships. 

A  citizen  participation  process  is 
statutorily  required  for  the  CDBG 
program  and  the  CHAS.  Under  the 
CDBG  program,  citizen  participation 
requirements  are  imposed  by  the  statute 
for  both  the  State  and  the  local 
governments.  The  rule  has  been  revised 
to  have  a  separate  section  on  the  citizen 
participation  plan  for  States,  which 
takes  into  account  the  unique  situation 
of  States,  eliminating  the  requirement 
that  information  be  furnished  to  the 
public  housing  agency  for  its  use  in 
developing  its  Comprehensive  Grant 
program. 

One  local  government  thought  that 
this  section  was  extremely  confusing;  it 
is  not  clear  whether  hearings  and 
comments  pertain  to  the  citizen 
participation  plan,  the  consolidated 
plan,  or  both.  The  Department  agrees 
that  the  language  needs  to  be  more 
precise.  This  section  has  been 
reorganized  and  clarified. 

Low-income  advcx:ates  commented 
that  HUD  should  give  clear  and  precise 
minimum  standards  to  jurisdictions  in 
terms  of  time  periods  for  each  step  in 
the  process  and  the  type  of  notice,  in 
order  to  avoid  confusion  as  to  whether 
or  not  the  jurisdiction  is  complying  with 
HUD's  purpose  and  to  ensure 
meaningful  citizen  participation 
Expressing  a  different  point  of  view,  one 
local  government  commented  that  the 
requirement  for  more  citizen  and  agency 
participation  may  complicate  an  already 
lengthy  consultative  process.  This  local 
government  already  has  a  nine  month 
process  to  include  citizens  and  agencies 
in  determining  the  elements  of  the 
CDBG  application;  adding  components 


could  significantly  slow  down  an 
already  unwieldy  process.  On  balance, 
the  Department  has  decided  not  to 
prescribe  additional  detailed  minimums 
for  all  elements,  since  that  would 
reduce  the  flexibiHty  of  the 
jurisdictions.  It  is  up  to  the  jurisdictions 
to  adopt  a  detailed  citizen  participation 
plan  (with  citizen  input)  that  fits  local 
conditions. 

The  Department  notes  that  the 
statutes  require  more  extensive  citizen 
participation  for  the  proposed  CHAS/ 
final  statement/consolidated  plan  than 
for  amendments  and  reports,  which 
only  require  notice  and  an  opportunity 
to  comment.  The  final  rule  has  been 
revised  to  distinguish  the  citizen 
participation  required  for  the 
consolidated  plan  from  the  citizen 
participation  required  for  reports  and 
amendments. 

One  l(x:al  government  requested  that 
the  rule  address  the  citizen  participation 
process  in  a  jurisdiction  where  separate 
agencies  administer  homeless  services 
and  housing  services.  The  city  would 
like  to  be  able  to  continue  to  use  two 
separate  citizen  participation  processes 
and  to  incorporate  the  homeless  plan 
into  the  consolidated  plan.  The 
Department  believes  that  two  separate 
processes  would  hinder  a  key  premise 
of  the  consolidated  plan,  i.e..  to  require 
the  jurisdiction  to  comprehensively 
consider  and  address  the  housing  and 
community  development  needs  of  all 
persons  within  the  jurisdiction. 

b.  Applicability 

This  section  of  the  regulation  requires 
the  jurisdiction  to  adopt  a  citizen 
participation  plan  for  the  consolidated 
plan  process  before  a  jurisdiction's  start 
of  the  next  program  year.  The  rule  also 
provides  that  any  amendment  of  a 
jurisdiction's  current  citizen 
participation  plan  for  the  CDBG 
program  to  satisfy  these  requirements 
must  be  completed  before  the  beginning 
of  the  program  year,  if  it  starts  on  or 
after  180  days  after  the  effectiveness  of 
the  final  rule. 

Several  low-income  and  disability 
comraimity  adve)cates  recommended 
that  the  regulation  must  clearly  provide 
that  the  citizen  participation  plan  must    . 
be  adopted  by  the  jurisdiction  before  the 
development  of  the  proposed 
consolidated  plan,  and  the  plan  must 
describe  the  jurisdiction's  specific 
efforts  to  ensure  participation  of 
housing  consumers,  including  people 
with  mental  retardation  and  other 
disabilities  and  their  advocates.  One 
individual  commenter  stated  that  the 
new  citizen  participation  plan  must  be 
adopted  as  soon  as  possible,  not  after 


the  initial  consolidated  submission  is 
submitted. 

Since  the  Department  is  eager  to 
implement  the  consolidated  plan 
expeditiously,  the  rule  does  not  require 
that  the  citizen  participation  plan  be 
developed,  approved,  and  used,  before 
any  consolidated  planning  process 
begins.  It  merely  requires  that  the 
citizen  participation  plan  be  completed, 
in  accordance  with  this  rule,  before  the 
first  program  year  under  the 
consolidated  plem  begins.  In  the  first 
year,  the  jurisdicrtion  must  follow  the 
substance  of  the  citizen  participation 
plan  requirements,  but  it  does  not  have 
to  have  a  written  citizen  participation 
plan  that  follows  the  specific  provisions 
of  §  91.105  if  its  program  year  starts 
within  180  days  of  the  effective  date  of 
the  rule.  In  the  following  years,  the  new 
wTitten  citizen  participation  plan  will 
be  used  in  developing  the  consolidated 
plan. 

Several  disability  and  low-income 
community  advocates  suggested  that  the 
regulation  set  forth  the  process  for 
developing  and  adopting  the  tntizen 
participation  plan,  e.g.,  publish  the 
citizen  participation  plan  for  comment, 
require  one  or  more  public  hearings  on 
the  plan,  require  a  30  day  comment 
period,  and  pubUsh  the  final  plan.  The 
proposed  rule's  provision  requires  only 
a  "reasonable  opportunity"  to  comment, 
not  a  hearing  process.  The  Department 
has  concluded,  after  listening  to  the 
suggestions  of  jurisdictions,  that  if 
should  not  impose  greater  procedural 
requirements  on  the  development  of  the 
citizen  participation  plan,  although  we 
have  made  a  few  modifications  to  the 
citizen  participation  requirements  to 
reflect  improved  notice  to  citizens. 

Two  local  governments  commented 
that  it  is  unclear  whether  the  citizen 
participation  plan  is  a  specific,  written 
document  that  must  be  submitted  for 
approval,  or  whether  the  jurisdiction 
may  merely  report  on  its  activities  to 
meet  the  requirements  of  the  citizen 
participation  plan.  The  regulation 
suggests  a  separate  document  is 
required,  but  the  guidelines  are  unclear. 
A  separate  document  is  required; 
however,  the  citizen  plan  is  not  required 
to  be  submitted  to  HUD.  The 
requirement  for  a  citizen  participation 
plan  came  from  the  CDBG  statute. 

c.  Affected  Citizens 

Several  disability  and  low-income 
community  advocates  requested  that  the 
regulation  state  that  the  plan  must 
"provide  for",  not  just  "encourage", 
participation  by  residents  of  low  and 
moderate  income  neighborhoods.  They 
also  wanted  the  word  "although" 
stricken  from  the  begiiming  of 


paragraph  (a)(2)  because  it  diminishes 
the  importance  of  the  first  part  of  the 
sentence.  These  changes  have  been 
made. 

Several  low-income  community 
advocates  supported  the  regulatory 
language  encouraging  the  participation 
by  minorities,  non-English  speakers, 
persons  with  mobility,  visual,  or  hearing 
impairments,  and  public  housing 
residents.  One  disability  community 
advocate  wanted  the  language 
broadened  to  include  "persons  with 
disabilities."  not  just  those  with 
physical  impairments.  Although  it  may 
be  more  difficult  for  a  jurisdiction  to 
determine  how  to  provide  for 
participation  of  persons  with  disabilities 
other  than  the  physical  ones  specified, 
the  Department  agrees  that  the 
obligation  should  relate  to  the  whole 
category  of  persons  with  disabilities. 
The  rule  has  been  revised  accordingly. 

Several  low-income  community 
advocates  said  that  the  regulation  does 
not  sufficiently  address  the  statutory 
requirement  that  "affected  citizens" 
must  be  given  a  reasonable  opportunity 
to  examine  the  contents  of  the  proposed 
consolidated  plan  and  to  submit 
comments.  They  want  the  regulation  to 
state  that  "extremely  low  and  very  low- 
income"  people  are  £imong  those  most 
"affected."  They  want  the  regulation  to 
require  the  jurisdictions  to  take 
additional  actions  to  publicize/give 
notice  to  these  affected  citizens,  e.g.. 
notice  should  be  in  the  non-legal  section 
of  major  daily  newspapers,  in  major 
non-English  newspapers,  and  in  public 
service  announcements  on  TV  and 
radio. 

The  rule  is  written  in  terms  of  all 
citizens,  rather  than  just  "affected" 
citizens.  One  could  certainly  argue  that 
all  citizens  in  the  jurisdiction  are 
affected.  This  (»mment  is  just  another 
way  of  saying  that  the  citizen 
participation  requirements  should  be 
stated  in  greater  detail.  That  level  of 
detail  will  be  provided  not  in  this 
section  of  the  HUD  rule  but  in  the 
citizen  participation  plan  prepared  by 
the  jurisdiction. 

d.  Information  To  Be  Provided 

This  section  of  the  rule  requires  that, 
before  it  adopts  a  consoUdated  plan,  a 
jurisdiction  must  make  available  to  the 
public  "information  that  includes  the 
amount  of  assistance  the  jurisdiction 
expects  to  receive  and  the  range  of 
activities  that  may  be  undertaken, 
including  the  amount  that  will  benefit 
persons  of  low-  and  moderate-income 
and  the  plans  to  minimize  displacement 
of  persons  and  to  assist  any  persons 
displaced." 
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Fearing  t  lat  jurisdictions  will  make 
this  infomn  ation  available  the  day  before 
a  consolid*  ted  plan  is  adopted,  low- 
income  ad'  ocates  urged  that  the 
regulation  specify  a  time  period  for  th? 
jurisdictioi  i  to  make  information 
available  t<  i  the  public.  The  commenters 
suggested  i  arious  periods  of  10  to  30 
days  bcfon  the  consolidated  plan  is 
prepared,  i  nd  at  least  30  days  or  60  days 
before  the  i  lonsolidated  plan  is  adopted. 
This  requirement  is  derived  from  both 
the  CDBG  !  tatute  and  the  CHAS  statute. 
Since  the  I  epartment  is  not  aware  of 
anv  contro  .ersy  concerning  the 
implement  ation  of  the  CDBG 
requirement  to  furnish  information,  it 
declines  to  impose  a  time  limit  in  this 
rule,  whos  s  purpose  is  to  consolidate 
requiremei  its — not  to  impose  more  strict 
timeframe!  on  jurisdictions.  Again,  the 
jurisdiction's  citizen  participation  plan 
is  the  appr  ipriate  place  for  these 
timeframe' . 

Local  go  /errunents  and  local 
goverruner  t  interest  groups  supported 
the  regulat  on  for  permitting  publication 
of  a  summ  iry  of  the  proposed 
consolidati  id  plan,  rather  than  the  entire 
plan.  Low- income  and  disability 
communit  i  advocates  indicated 
disapprovi  1  of  this  proposal.  One  local 
goverrunei  t  requested  that  the 
regulation  should  list  precise  content 
requirements  for  the  plan  summary  to 
avoid  leng  hy  disputes  about  what 
content  is  jcceptable.  The  Department 
continues  o  believe  that  pubUcation  of 
a  summar]  of  the  consolidated  plan  is 
more  meai  lingful  to  stimulate  general 
interest  in  the  process  than  publication 
of  the  leng  thy  and  complicated 
document  However,  the  rule  is  not 
being  revi:  ed  to  specify  its  precise 
contents. 

Low-inc  ome  and  disability 
communit  y  advocates  indicated  that  the 
entire  dral  t  consolidated  plan,  plan 
amendmei  its,  and  the  performance 
reports,  m  iist  be  made  available  to 
citizens  w  thin  a  period  such  as  two 
working  d  lys  free  of  charge.  The 
Departmei  it  agrees  that  the  documents 
needed  foi  public  comment  must  be 
made  avai  iable  without  charge  in  a 
timely  fas  lion.  This  requirement  is 
b«ing  added  to  the  rule. 

Low-inc  ome  advocates  want  the 
consolidated  plan  computer  software  to 
be  made  available  to  community-based 
organizations.  They  suggested  that  one 
local  grassroots  organization  could  be 
chosen  to  act  as  a  lead  and  to  share  the 
software  with  other  such  organizations. 
The  softw  ire  should  also  be  made 
available  i  it  no  or  reduced  cost  to  local 
libraries.  Among  the  options  that  HUD 
is  considering  at  this  point  are 
participat  ng  in  a  number  of 


demonstrations  with  city-wide  low 
income  coalitions  where  HUD  would 
provide  the  software  and  providing 
reduced  cost  copies  of  the  software  to 
various  groups. 

One  local  government  asked  when  the 
period  begins  for  access  to  records  and 
information  relating  to  the  jurisdiction's 
use  of  program  assistance  during  the 
preceding  five  years.  The  commenter 
also  said  that  the  CDBG  program  only 
requires  records  to  be  maintained  for 
three  years  and  suggests  the  regulation 
be  amended  to  give  access  to  records  for 
the  preceding  three  years.  The  current 
CDBG  program  regulation  requires 
records  to  be  maintained  for  three  years 
after  the  date  of  submission  of  the 
performance  report  in  which  the 
specific  activity  is  reported  on  for  the 
final  time.  The  CHAS  statute  requires 
access  to  records  regarding  assistance 
received  during  the  preceding  five  year 
period.  Blending  these  provisions  to 
cover  all  the  programs  requires  use  of 
the  five-year  period. 

Accordingly,  the  program  regulations 
are  being  amended  in  this  rule  to 
require  records  to  be  retained  for  a 
longer  period  than  is  currently  required. 
Since  performance  reports  are  submitted 
after  the  program  year,  retention  of 
records  for  four  years  after  the  activity 
is  last  included  in  a  performance  report 
yields  a  five-year  retention  period.  For 
the  CDBG  program,  the  retention  period 
has  been  changed  to  four  years  after  the 
CDBG  activity  is  last  included  in  the 
performance  report.  Since  program 
closeout  would  occur  no  earlier  than  the 
end  of  the  program  year  in  which  the 
activity  is  initiated,  retention  of  records 
for  four  years  after  closeout  yields  a 
five-year  retention  period.  For  programs 
other  than  the  CDBG  program,  the 
retention  period  has  been  changed  to 
four  years  after  closeout. 

e.  Notice 

Some  low-income  advocates  support 
the  requirements  in  the  proposed 
regulation  for  the  kind  of  citizen 
participation  required,  but  virtually  all 
of  the  advocates  believe  that  the 
regulation  fails  to  provide  sufficient 
specificity  regarding  "publish"  and 
"notice"  and  reasonable  opportunity  to 
comment. 

Suggestions  for  specific  elements  to 
be  included  in  the  rule  were  the 
following:  how  notice  is  given;  what 
groups  and  populations  must  receive 
notice;  time  period  for  advance  notice 
before  issuance  of  the  draft  plan  (45 
days);  and  responses  provided  in  draft 
plan  to  all  oral  and  written  comments 
received  at  or  before  the  first  public 
hearing.  The  notice  should  be  in  the 
non-legal  section  of  major  daily 


newspapers,  in  major  non-English 
newspapers,  and  in  public  service 
announcements  on  TV  and  radio.  The 
jurisdiction  should  maintain  a  mailing 
list  of  interested  individuals,  nonprofit 
organizations,  low-income 
neighborhood  organizations,  and  other 
interested  parties  and  be  required  to 
send  written  notice  of  the  opportunity 
to  comment  on  the  proposed 
consolidated  plan,  as  well  as  a  copy  of 
the  final  plan.  Copies  also  should  be 
available  at  public  and  private  agencies 
that  provide  assisted  housing,  health 
services,  and  social  services.  In 
addition,  a  reasonable  number  of  copies 
are  to  be  provided  without  charge  to 
citizens  and  groups  that  request  a  copy 

The  Department  declines  to  add  all  of 
these  elements  to  the  rule.  However, 
recognizing  that  citizen  notice  of 
hearings  is  critical  to  suceess  of  citizen 
participation,  the  Department  has  added 
language  to  indicate  that  publishing 
small  print  notices  in  the  newspaper  a 
few  days  before  the  hearing  does  not 
constitute  adequate  notice.  Also,  the 
examples  provided  by  commenters  are 
excellent  examples  of  how  to  provide 
notice,  and  they  will  be  included  in  the 
Guidelines  issued  to  assist  jurisdictions 
in  implementing  the  rule. 

The  proposed  rule  contained  three 
provisions  related  to  accessibility  of  the 
process  to  persons  with  disabilities:  the 
statement  about  encouraging  the 
participation  in  the  citizen  participation 
process  in  paragraph  (a)(2).  discussed 
above,  the  statement  that 
accommodations  for  persons  with 
disabilities  must  be  made  at  public 
hearings  in  paragraph  (b)(5).  and  the 
statement  about  accessibility  of  the 
citizen  participation  plan  in  paragraph 

(c). 

Several  disability  commimity 
advocates  commented  that  section  504 
of  the  Rehabilitation  Act  (29  U.S.C.  794) 
requires  each  jurisdiction  to  make  the 
content  of  the  proposed  plan  available 
to  persons  with  disabilities  in  a  form 
that  is  accessible  to  them.  Further,  they 
stated  that  it  is  essential  that 
announcements,  materials,  training 
sessions,  and  hearings  related  to  the 
plan  are  accessible  to  persons  with 
disabilities. 

Several  cities  asked  whether  the 
format  accessible  to  persons  with 
disabilities  had  to  be  available 
regardless  of  demand  for  the  format. 
Two  cities  suggested  that  the  regulatory 
provision  for  the  citizen  participation 
plan  to  be  made  available  in  a  format 
accessible  to  persons  with  disabilities 
should  be  based  upon  a  specific  request. 
Chie  dty  based  this  suggestion  on  the 
fact  that  taped  or  Braille  version  of 
information  had  not  been  requested  in 


the  past  20  years.  The  rule  has  been 
revised  to  require  provision  of  the 
materials  in  accessible  form,  upon 
request. 

f.  Comment  Period 

Comments  were  received  about  the 
appropriateness  of  the  30-day  comment 
period  on  the  consolidated  plan,  as  well 
as  on  the  30-day  comment  period  for 
plan  amendments  and  for  performance 
reports.  Several  local  governments 
believe  that  the  30-day  comment  period 
for  the  consolidated  plan  is  reasonable. 
Several  low-income  advocates  want  the 
minimum  period  for  the  jurisdiction  to 
receive  comment  from  citizens  on  the 
consolidated  plan  to  be  increased  from 
30  days  to  60  days  to  give  residents 
more  adequate  opportunity  to  research, 
discuss,  and  comment  on  the  proposed 
consolidated  plan. 

The  opportunity  to  comment  on  the 
consolidated  plan  derives  from  the 
CHAS  statute,  section  107(a),  which 
requires  that  a  jurisdiction  provide  a 
reasonable  opportunity  to  examine  the 
content  of  the  proposed  housing  strategy 
and  to  submit  comments  on  the 
proposed  housing  strategy  and  from  the 
CDBG  statute,  section  104(a)(2)(B). 
which  requires  CDBG  grantees  to 
provide  a  reasonable  opportunity  to 
examine  the  content  of  the  proposed 
statement  of  CDBG  activities  and  to 
submit  comments  on  the  proposed 
statement.  The  Department  believes  the 
30-day  period  specified  in  the  rule  for 
this  process  is  appropriate,  especially 
given  the  comments  from  both  sides  of 
the  issue. 

Thirty  days  was  stated  to  be  too  long 
and  burdensome  a  comment  period  for 
amendments  by  several  local 
governments.  The  commenters 
suggested  a  15-day  comment  period  for 
amendments  to  the  plan  or  suggest  that 
the  regulation  not  prescribe  the  period 
and  instead  required  a  "reasonable 
period." 

One  local  government  stated  the  30 
day  period  for  receiving  comments  on 
reports  is  a  new  requirement  and  is 
infeasible  because  the  report  is  due  90 
days  after  the  end  of  the  program  year 
and  the  report  will  require  information 
on  all  the  formula  programs.  Two  other 
local  govenunents  agreed  that  the 
requirement  for  notification  and  a  30 
day  comment  period  for  performance 
reports  is  time  consuming,  redundant, 
and  should  be  eliminated.  Others 
suggested  a  15-day  period  for  the 
performance  report  or  a  "reasonable 
period." 

A  public  comment  period  is  required 
for  substantial  amendrnents  and 
performance  reports  in  accordance  with 
the  CHAS  statute,  section  107(b). 


Section  91.62  of  the  current  CHAS  rule 
contains  this  same  requirement.  The 
requirement,  therefore,  is  not  totally 
new,  although  jurisdictions  may  not 
have  been  required  to  submit 
performance  reports  concerning  formula 
grant  programs  for  public  comment 
before  submitting  them  to  HUD. 

We  note  that  not  all  changes  in 
activities  constitute  a  "substantial 
amendment"  that  will  trigger  this  public 
comment  process.  See  the  provision  that 
permits  the  jurisdiction's  citizen 
participation  plan  to  determine  what 
type  of  change  requires  a  substantial 
amendment. 

The  final  rule  has  been  revised  to 
provide  that  the  comment  period  for 
performance  reports  is  1 5  days,  instead 
of  30  days,  and  the  deadline  for 
submission  of  the  reports  is  preserved  at 
90  days  after  the  end  of  the  program 
year. 

Several  low-income  community 
advocates  also  suggested  that  the 
regulation  specify  a  period  between  the 
end  of  the  comment  period  and  the 
submission  of  the  plan  so  that  the 
jurisdiction  will  be  able  to  make 
changes  in  plan  based  on  citizen 
comments.  Different  timeframes  were 
suggested:  at  least  10  working  days.  30 
days.  The  final  rule  has  been 
reorganized  so  that  the  provision 
requiring  a  minimiun  30  day  public 
comment  period  also  requires  that  the 
jurisdiction  must  consider  the 
comments.  The  jurisdictions  need  to 
give  themselves  adequate  time  to 
consider  the  comments,  but  the 
regulation  does  not  prescribe  this  time 
period. 

g.  Technical  Assistance 

Paragraph  (b)(4)  of  the  proposed  rule 
requires  that  the  citizen  participation 
plan  "must  provide  for  technical 
assistance  to  groups  representative  of 
persons  of  low-  and  moderate-income 
that  request  such  assistance  in 
developing  proposals  for  funding 
assistance  under  any  of  the  programs 
covered  by  the  consolidated  plan,  with 
the  level  and  type  of  assistance 
determined  by  the  jurisdiction." 

One  State  and  one  State  interest  group 
asked  for  clarification  of  how  this 
provision  would  apply  to  States.  They 
indicated  that  since  some  States  do  not 
develop  proposals  for  CDBG  and  HOME 
programs,  but  instead  receive  requests 
from  local  governments  for  funds  for 
what  they  determine  to  be  their  local 
needs,  the  States  would  not  be  in  a 
position  to  proWde  this  tj-pe  of 
technical  assistance.  A  local  govenunent 
wanted  clarification  regarding  whether 
this  requirement  is  statutor\'.  and 


suggested  eliminating  it  if  it  is  not 
statutorily  required. 

This  provision  comes  from  the  CDBG 
statute  and  has  applied  to  the  CDBG 
State  and  Entitlement  programs  since 
1988,  so  it  cannot  be  eliminated. 
However,  the  CDBG  rule  has  applied  the 
requirement  to  States  via  the  local 
governments'  citizen  participation  plans 
(see  §  570.486(a)(4)).  The  final  rule  has 
been  revised  to  treat  it  the  same  way  in 
the  separate  States  provision  on  citizen 
participation. 

Two  states  commented  that  the 
regulation  is  unclear  on  the  extent  of  thf 
technical  assistance  that  is  to  be 
provided.  Government  interest  groups 
and  a  local  government  expressed 
support  for  the  regulation  language, 
which  requires  the  jurisdiction  to 
determine  the  level  and  type  of 
technical  assistance.  There  is  no  chang** 
to  the  final  rule  on  this  issue,  although 
more  guidance  is  provided  on  it  in  the 
Guidelines. 

Two  agencies  from  one  State  wanted 
to  know  the  source  of  funds  to  provide 
the  technical  assistance  and  requested 
that  the  regulation  specifically  permit 
federal  administrative  funds  to  cover  the 
costs  of  providing  technical  assistance 
One  low-income  advocate  also  asked 
whether  funds  will  be  available  to 
jurisdictions  to  provide  this  technical 
assistance  to  them.  Another  State  also 
wanted  to  know  the  e.xtent  of  any 
tracking  of  such  assistance  that  might  be 
required.  Technical  assistance  is  an 
eligible  administrative  expense  under 
the  CDBG  and  HOME  programs. 

One  low-income  advocate  suggested 
that  technical  assistance  available  to 
groups  representative  of  ver\'  low  and 
low-income  people  should  be  advertised 
via  mailings  to  all  such  groups  in  the 
jurisdiction.  Available  technical 
assistance  should  include  written 
guidance,  telephone  contact  and  one-on- 
one  meetings.  Lotv-income  and 
disability  community  advocates  want 
HUD  to  provide  funding  to  their 
organizations  to  develop  materials  and 
training  for  citizen  groups  to  allow  for 
meaningful  participation.  The  rule  does 
not  prescribe  the  forms  of  technical 
assistance,  but  the  implementing 
guidelines  will  include  suggestions. 

h.  Pubhc  Hearings 

Local  government  interest  groups 
stated  that  they  believe  that  publte 
hearings  are  not  the  most  effective  way 
to  obtain  citizen  views.  One  city  and 
low-income  advocate  recommended 
neighborhood  meetings  as  useful  in  the 
process.  The  rule  follows  the  statute  in 
requiring  public  hearings,  but  is  open  to 
other  forms  of  involving  the  public. 
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government  suggested  that 
interpret  "public  hearing"  to  mean 
public  hearings,  as  well  as, 
n*etings.  This  would  give 
ictlons  flexibility  to  use  public 
and  other  public  forums  to 
citizen  comments.  Formal  public 
in  local  government  require 
1  members  to  be  present  and 
to  be  tape  recorded.  The 
for  public  hearing  has  been 
statute  for  many  years,  and 
not  found  it  necessary  to 
wliat  this  means.  Public  hearings 
d  by  state  and  local  law. 
ion  of  how  many  hearings 
and  at  what  point  was 
a  number  of  commenters. 
l^cal  government 

ives  read  the  regulation  to 
public  hearings  during  the 
opment  process  and  believe 
should  be  required.  The  low- 
vocates  commented  that  the 
should  require  three 
instead  of  two,  each  program 
ind  eating  that  they  believe  the 
sti  tute  requires  three  hearings. 
( imeframes  for  these  hearings 
suggested, 
proposed  rule  was  based  on  the 
ofthe  CDBG  statute, 
:s  (at  42  U.S.C. 
j((D))  that  a  jurisdiction  have  a 
icipation  plan  that 

for  public  hearings  to  obtain 
vidws  and  respond  to  proposals  and 

at  all  stages  ofthe  community 
m  ;nt  program,  including  at  least  the 
m  >nt  of  needs,  the  review  of 

ictivities,  and  review  of  program 


government  requested  that 
ion  clearly  say  how  many 
are  required  and  what  topics 
requi  red  to  be  covered.  In  an  attempt 
sdictions  as  much  flexibility 
the  regulation  requires  a 


3  ear ; 


of  two  public  hearings,  since 
ory  language  uses  the  plural 

to  be  conducted  at  two 
stages  ofthe  process.  Under 
won  ing,  the  jurisdiction  may 
the  hearing  on  needs  for  the 

s  planning  w^ith  the  hearing 
ivious  year's  performance,  for 
However,  a  jurisdiction  may 
hold  one  public  hearing  on 
second  on  the  draft 
d  ited  plan,  and  a  third  on  the 
per  brmance  report, 
aqvocate  wanted  the  regulation  ' 
the  hearing  on  needs  to  be 
to  permit  citizens  the 

to  respond  to  proposals  and 
The  rule  has  been  revised  to 
CDBG  statutory  language 
response  to  proposals  and 


The  low-income  and  disability 
community  advocates  stated  that  the 
development  of  needs  in  the 
consolidated  plan  must  be  based  on 
determination  of  housing  needs  made 
after  public  hearings.  Several  disability 
community  advocates  commented  that 
the  timeframes  for  citizen  participation 
through  the  pubUc  hearing  process  do 
not  require  citizen  participation  in  the  ' 
earliest  stages  of  the  consolidated 
plaiming  process,  when  "worst  case" 
housing  needs  can  be  identified.  They 
argued  that  timeframes  permitted  by  the 
regulation  significantly  reduce  the 
likelihood  that  meaningful  housing 
needs  information  or  housing  strategies 
will  be  sought  from  persons  with 
disabilities,  advocates,  or  service 
providers  as  the  consolidated  plan  is 
developed.  The  rule  does  require  that 
the  hearing  on  needs  be  conducted 
before  the  proposed  consolidated  plan  is 
published. 

One  nonprofit  and  several  low- 
income  advocates  stated  that  HUD  must 
assure  that  meeting  places  and  times  are 
convenient  to  the  persons  most  affected 
by  these  programs,  by  providing 
guidance  in  the  rule.  The  rule  requires 
the  citizen  participation  plan  to  provide 
that  hearings  be  held  at  times  and 
locations  convenient  to  potential  and 
actual  beneficiaries. 

A  local  government  interest  group 
commended  HUD  for  not  prescribing 
how  the  needs  of  non-English  speaking 
residents  will  be  met.  The  rule  does 
require  that  the  citizen  participation 
plan  specify  how  the  jurisdiction  will 
meet  these  needs. 

Clarification  was  requested  by 
jurisdictions  on  whether  flexibility  is 
also  permitted  to  meet  the  needs  of 
disabled  persons.  Disability  advocates 
stated  that  the  physical  accessibility  of 
meeting  or  hearing  sites  should  be 
ensured.  Since  accommodation  for 
persons  with  disabilities  is  required  by 
the  CDBG  statute  (42  U.S.C. 
5304(a)(3)(D)),  by  section  504  ofthe 
Rehabihtation  Act  of  1973  (29  U.S.C. 
794)  and  by  the  Americans  with 
Disabilities  Act  (42  U.S.C.  12101-12213) 
and  implementing  regulations,  it  does 
not  seem  necessary  for  the  rule  to  spell 
out  exactly  what  is  required  for 
accommodation  in  this  rule. 

i.  Comments  and  Complaints 

Local  governments  and  local 
government  interest  groups  believe  that 
the  requirement  to  attach  a  summary  of 
public  comments  or  views  and  set  forth 
the  reasons  for  not  accepting  comments 
should  be  eliminated  because  it  is  not 
statutory,  is  too  burdensome,  and 
creates  additional  paperwork.  One  low 
income  advocate  wanted  the  regulation 


to  require  detailed  summaries  of 
comments  indicating  the  number  of 
comments  for  each  constituency  type 
and  responding  appropriately  to  each 
comment  that  was  not  incorporated  into 
the  final  version  of  the  consolidated 
plan. 

Section  107(c)  ofthe  CHAS  statute,  42 
U.S.C.  12707(c),  requires  the 
jurisdiction  to  consider  comments  and 
views  and  to  attach  a  summary. 
Although  the  statute  does  not  require  a 
discussion  of  the  consideration  of  the 
views/comments,  the  Department 
believes  that  such  a  provision 
strengthens  the  citizen  participation 
process. 

Low-income  advocates  suggested  that 
the  regulation  include  a  time  period 
from  close  of  the  comment  period  to 
submission  of  the  consolidated  plan  to 
ensure  that  the  jurisdiction  has  adequate 
time  to  consider  the  comments.  The 
Department  is  reluctant  to  specify 
additional  time  periods  that  must  be 
honored,  but  citizens  can  certainly  seek 
addition  of  this  element  to  a  local 
government's  citizen  participation  plan. 

One  large  city  and  one  local 
government  interest  group  commented 
that  the  regulation  should  not  require 
"substantive  responses"  to  every  citizen 
complaint  within  15  days  because  it  is 
not  practicable  in  its  city  to  respond  to 
every  comment  individually  within  15 
days.  HUD  should  delete  the  reference 
to  15  days  in  the  rule  and  allow  local 
control  over  public  response  time.  The 
CDBG  statute  and  the  consolidated  plan 
regulation  specify  the  15  day  period, 
"where  practicable." 

Several  low-income  advocates  stated 
that  the  regulatory  requirement  for  a 
timely  substantive  written  response  to 
written  complaints  is  not  sufficient  to 
provide  resolution  of  the  complaints. 
Advocates  also  wanted  the  regulation  to 
set  forth  an  appeals  process  to  HUD  on 
complaints  and  on  comments  on  the 
consolidated  plan. 

The  CDBG  statute  (section 
104)(a)(3)(E))  requires  a  "vmtten 
answer,"  while  the  CHAS  statute 
(section  107(d))  requires  a  jurisdiction 
to  follow  HUD-established  "procedures 
appropriate  and  practicable  for 
providing  a  fair  hearing  and  timely 
resolution  of  citizen  complaints."  The 
rule  requires  each  jurisdiction  to  specify 
in  its  citizen  participation  plan  the 
procedures  it  has  determined  are 
"appropriate  and  practicable"  to  resolve 
complaints.  A  system  involving  an 
appeal  to  HUD  would  not  be  possible, 
given  the  limited  staff  available. 

One  state  agency  commented  that  it  is 
imclear  whether  each  commenter  on  the 
consolidated  plan  is  required  to  be  sent 
an  individual  response,  separately  from 


the  responses  that  must  be  prepared  as 
a  part  of  the  consolidated  plan 
document.  If  so,  this  would  be 
burdensome.  The  provision  on 
responses  to  complaints  was  not 
intended  to  cover  comments  on  the 
consolidated  plan.  The  rule  has  been 
revised  to  have  a  separate  paragraph  for 
comments  and  a  separate  paragraph  for 
complaints. 


Criteria  for  Amendments 


One  state  interest  group  commented 
on  behalf  of  a  state  that  the  citizen 
participation  plan  is  very  idealistic  and 
will  restrict  states'  flexibility  to  amend 
individual  programs.  The  regulation 
requires  the  citizen  participation  plan  to 
specify  the  criteria  that  the  jurisdiction 
will  use  to  determine  what  constitutes 
a  "substantial  change"  which 
necessitates  citizen  participation  to 
amend  the  consolidated  plan. 

k.  Adoption  of  Citizen  Participation 
Plan 

One  state  commenter  believes  that 
HUD  presents  no  rationale  for  the 
provision  requiring  citizen  input  on  the 
citizen  participation  plan  and  it  exceeds 
the  statute.  The  state  is  also  concerned 
that  the  need  to  allow  for  input  on  the 
citizen  participation  plan  will  require  a 
much  earlier  initiation  of  actions  than 
may  have  been  contemplated  by  many 
states. 

The  Department  believes  that  input  by 
citizens  and  their  advocales  is  necessary 
for  a  meaningful  citizen  participation 
plan  that  will  meet  the  needs  of  citizens 
in  the  jurisdiction,  particularly  those 
who  are  the  intended  beneficiaries  of 
programs  covered  by  the  consolidated 
plan.  The  regulation  does  not  require 
adoption  of  a  new  citizen  participation 
plan  each  year. 

1.  Pending  CDBG  Rule  on  Citizen 
Participation 

The  citizen  participation 
requirements  in  the  consolidated  plan 
regulation  incorporate  the  citizen 
participation  requirements  of  the  CDDC 
program  and  supersede  the  pending 
rulemaking  on  citizen  participation  for 
the  CDBG  Entitlement  program.  In  that 
rulemaking,  a  proposed  rule  was 
published  on  March  28,  1990  (55  PR 
11556).  Pubhcation  of  a  final  CDBG 
regulation  on  citizen  participation  was 
delayed  primarily  by  a  moratorium  on  . 
rulemaking. 

HUD  received  comments  on  citizen 
participation  requirements  in  the 
proposed  CDBG  program  from  eight 
commenters.  Some  of  the  comments  on 
public  hearings  duplicated  comments 
made  on  the  proposed  consolidated 
plan  regulation  and  arc  addressed 


above.  Comments  that  apply  equally  to 
citizen  participation  under  the 
consolidated  plan  have  been  considered 
by  HUD  in  the  development  of  the  final 
consolidated  plan  regulation  as  follows. 

Two  commenters  expressed  concern 
about  the  proposed  requirements  that 
grantees  must  provide  citizens  an 
opportunity  to  comment  on  the  original 
citizen  participation  plan  and  any 
amendments  to  the  plan,  and  must  make 
the  plan  public.  The  comments 
expressed  the  view  that  these 
requirements  were  duplicative  and 
would  only  ser\e  to  increase  costs  of 
compliance  with  little  benefit  to  the 
objective  oi'  public  participation. 

The  Dep.artment  disagrees.  Because 
the  plan  sets  forth  the  detailed 
mechanisms  for  involving  citizens  in 
the  development  and  review  ofthe 
grantee's  CDBG  program  and 
con.solidated  plan,  it  must  certainly  be 
made  public.  But  it  is  also  important 
that  the  citizens,  who  will  be  so  much 
affected  by  the  approaches  selected  by 
the  grantee  for  involving  them,  be  given 
the  opportunity  to  comment  on  the 
development  and  amendment  of  that 
plan.  .Although  this  will  be  more  costly 
than  simply  making  the  plan  public,  it 
is  largely  a  one-lime  added  expense  and. 
is  fully  justified  in  light  ofthe 
importance  placed  on  meaningful 
involvement  of  citizens  in  the 
development  and  review  of  local  CDBG 
programs  and  the  consolidated  plan 

One  of  the  commenting  citizen 
organizations  recommended  that  the 
rule  require  that  hearings  be  held  each 
time  a  final  statement  is  proposed  to  be 
ameiided  and  that  language  be  added  to 
encourage  the  use  of  hearings  for  the 
purpose  of  enabling  citizens  to 
participate  in  project  design  and 
implementation.  Neither  ofthe 
suggestions  was  adopted.  The 
Department  believes  that  to  require 
hearings  to  discuss  amendments  would 
be  very  costly,  since  a  grantee  could  be 
expected  to  have  several  amendments 
during  a  program  year.  It  is  also  highly 
questionable  that  holding  a  hearing  to 
discuss  an  amendment  would  be  more 
effective  in  getting  citizen  views  than 
the  current  requirement  of  providing 
citizens  the  opportunity  to  comment  in 
writing.  It  is  reasonable  to  assume  that 
many  citizens  would  be  willing  to 
submit  comments  in  wTiting  about  a 
proposal  but  would  not  be  willing  or 
able  to  attend  a  hearing  to  register  those 
comments. 

In  a  related  matter,  another 
commenter  recommended  the  removal 
ofthe  requirement  that  the  hearings  be 
held  at  different  times  during  the  year. 
This  requirement  is  statutory- 


A  commenter  recommended  that  the 
requirement  that  the  grantee  provide 
"reasonable"  notice  of  public  hearings 
he  replaced  with  the  need  for  providint' 
"adequate"  notice,  noting  that  the 
statute  had  used  the  word    adequat*-" 
for  this  purpose.  The  Department 
believes  that  there  is  little  difference 
between  the  meaning  ofthe  two  words 
in  this  application.  Accordingly,  the 
final  rule  uses  the  word  contained  in  th«! 
statute.  The  commenter  also 
recommended  that  the  rule  set  a 
standard  for  "adequate  notice." 
suggesting  as  a  model  what  the 
Department  of  Treasurv'  has  established 
for  small-issue  private  purpost; 
industrial  revenue  bonds.  '1  he  final  rul«; 
does  not  contain  such  a  modf  I.  since 
HUD  believes  that  each  grantee  should 
be  given  the  fle.xibility  to  meet  the 
notice  requirement  in  its  own  way. 
describing  in  its  plan  how  it  will 
provide  adequate  notice. 

One  commenter  questioned  the 
inclusion  ofthe  requirement  that 
grantees  provide  "timely  notice  of  local 
meetings"  (other  than  for  public 
hearings)  in  addition  to  the  requirement 
that  they  provide    reasonable  and 
timely  access  to  local  meetings, 
information,  and  records  *   *   *  ".  Th«» 
commenter  noted  that  the  requirement 
to  provide  timely  notice  went  beyond 
the  provision  in  tiip  statute,  and 
appeared  to  require  formal  legal  notices 
in  daily  newspapers.  Believing  this  tn  be 
unnecessary-  and  costly,  the  commenter 
suggested  that  the  regulation  simply 
retain  the  statutory  language.  This 
suggestion  is  adopted  in  the  final  rule. 

A  large  city  expressed  concern  about 
the  need  for  targeting  citizen 
panicipation  to  low-  and  moderate- 
income  persons  residing  in  certain 
areas.  This  requirement  is  statutory  and 
cannot  be  removed  from  the  rule,  this 
commenter  also  objected  to  the 
requirement  that  the  citizen 
participation  plan  contain  information 
on  the  types  and  levels  of  assistance  to 
be  provided  to  persons  who  may  be 
dlspi.iced  by  CDbG-assisted  ac'ivit!e-<  It 
was  nctod  that  this  information  is 
already  required  to  be  made  public  and 
the  need  to  duplicate  it  in  another 
document  would  be  costly.  The 
regulations  do  not  duplicate 
requirements  concerning  plans  for 
di.^pldcement.  Instead,  the  citizen 
participation  requirements  in  the 
proposed  CDBG  regulation  and  in  th«'  - 
consolidated  plan  regulation  combine 
all  citizen  participation  requirements, 
including  the  requirement  the  plan  for 
displacement,  into  a  single  citizen 
participation  plan. 

One  of  the  citizen  organizations 
suggestml  that  grantees  be  required  to 
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ill  of  the  key  CDBG  materials 
several  locations  throughout 

ty  to  make  it  easier  for 
involve  themselves  in  the 
-iUD  is  unwilling  to  require 
grantees,  but  notes  that  local 

having  particular 
in' this  regard  may  want  to 
r  grantee  to  do  this  on  a 
basis. 

recommended  that 
required  to  identify  the 
"unexpended" funds 
in  previous  years  at  the  time 
information  to  citizens  about 
of  CDBG  fimds  available  in 
ig  year.  The  expressed 
of  this  suggestion  were  that  it 
citizens  identify  problem 
with  performance) 
d  highlight  that  certain  needs 
ave  to  be  addressed  in  the 

s  program  because  of 
ocation  decisions, 
lartment  does  not  believe  that 
nge  would  be  appropriate, 
rule  already  requires  sufficient 

of  performance.  (The  rule 

1  hat  performance  be  covered  at 

learing  and  that  the  grantee's 

report  be  subjected  to 
.'iew»and  comment.) 


y  3ar 


i  1 .205    Housing  and  homeless 


as  essment 
a.  Catego  ries  of  Persons  Affected 

Numerous  low-income  and  disability 
commun  ty  advocates  commented  that 
the  prop  »sed  rule  does  not  require  the 
level  of  c  etai!  on  subpopulations  that 
was  requ  ired  in  the  CHAS  Table  IC. 
They  arg  ae  that  this  information  is 
essential  to  illustrate  the  needs  of 
special  p  opulations.  A  disability  group 
advocate  indicates  that  the  rule  fails  to 
create  a  ( ;omprehensive,  inclusive  and 
detailed  needs  analysis  for  programs    • 
that  addi  ess  the  needs  of  persons  living 
with  HH  /AIDS.  The  commenter  states 
that  all  j  uisdictions  are  likely  to  be 
affected  jy  the  HIV  epidemic  and 
should  h  ave  a  needs  assessment  for 
resident!  in  their  areas  who  are  living 
with  HI>  /AIDS,  even  if  they  are  not 
seeking  unds  under  the  HOPVVA 
program 

The  Ig  w-income  advocates  also  note 
that  the  )roposed  rule  does  not  require 
that  the  leeds  of  single,  non-elderly  or 
househc  Ids  of  nonrelated  individuals  be 
identifie  d.  Also  missing  is  the 
requiren  lent  to  identify-  needs  of 
nonhom  eless  people  with  disabilities, 
especial  y  those  with  AIDS. 

The  D  jpartment  has  revised  the  rule 
to  speci  y  that  the  needs  must  be 
estimate  d  for  the  number  and  type  of 
famihes  by  income  groups  and  tenure. 


The  requirement  now  includes  specific 
reference  to  single  persons.  Nonelderly 
persons  presumably  fall  into  the  general 
categories  of  persons  whose  needs  are 
identified.  Households  of  nonrelated 
individuals  are  covered  by  the  HUD 
definitions. 

Nonhomeless  people  with  special 
needs  are  now  the  subject  of  a  separate 
paragraph  (d)  in  §  91.205.  This  category 
covers  elderly,  frail  elderly,  persons 
with  disabilities  (mental,  physical 
developmental),  persons  with  alcohol  or 
other  drug  addiction,  persons  with  HIV/ 
AIDS  and  their  families,  and  any  other 
categories  the  jurisdiction  may  specify. 

We  note  that  with  regard  to 
identification  of  special  needs 
populations,  the  use  of  HOME  tenant- 
based  rental  assistance  to  be  used 
exclusively  for  assistance  to  one 
subpopulafion  of  the  disabled  will  only 
be  permitted  if  the  grantee  can 
demonstrate  that  (1)  the  need  has  been 
documented  in  its  copsolidated  plan, 
and  (2)  the  reason  for  their  preferential 
treatment  is  to  narrow  the  gap  in 
available  benefits  and  services  to  the 
group.  Therefore,  this  element  is 
essential  to  the  consolidated  plan. 

The  Department  declines  to  require 
all  the  information  contained  in  CHAS 
Table  iC,  because  that  would  be 
contrary  to  our  efforts  to  avoid 
unnecessary  requirements  and  detailed 
tables.  However,  we  have  attempted  to 
assure  that  the  categories  of  special  need 
to  be  served  by  the  Department's 
programs  are  adequately  addressed  in 
the  assessment  of  need. 

Low-income  advocates  also  stated  that 
an  indicator  of  need  which  should  be 
included  is  analysis  of  the  public 
housing  and  Section  8  waiting  lists.  We 
are  including  this  suggestion  in  the 
implementing  Guidelines. 

Several  public  interest  groups  and 
local  government  commenters 
questioned  the  requirement  to  collect 
data  on  "extremely  low-income" 
families,  indicating  that  this  information 
was  not  statutorily  required,  not 
required  by  the  four  grant  programs 
included  in  the  proposed  rule  for 
targeting  program  assistance,  and  not 
required  in  the  past.  As  described  above 
in  the  discussion  of  definitions,  the  term 
"extremely  low-income"  has  been 
preserved  in  the  final  rule. 

b.  Disproportionate  Need 

Two  local  governments  disagreed 
with  the  methodology  on 
disproportionate  need,  indicating  that  it 
should  be  weighted  for  population  size. 
Several  low-income  advocacy 
commenters  thought  the  approach  was 
excellent.  The  Department  is  preserving 
the  language  on  calculation  of 


disproportionate  need  from  the 
proposed  rule. 

c.  Lead-Eased  Paint  Hazards 

Several  local  government  commenters 
requested  that  they  not  be  required  to 
provide  data  on  lead-based  paint 
hazards,  since  it  was  not  easily 
available.  One  local  government 
commenter  suggested  a  rough  analysis 
between  Census  data  on  pre-1970 
housing  and  low-income  occupancy 
data  as  a  way  to  yield  a  pool  of  units 
likely  to  have  some  of  lead-based  paint. 

The  requirement  to  provide  this 
information  is  statutory.  The 
commenter's  suggestion  for  a  method  to 
estimate  the  scope  of  hazard  is  not 
unreasonable.  However,  the 
consultation  section  (§91.100)  does 
require  consultation  with  local  health 
and  child  welfare  agencies  and 
examination  of  health  department  data 
on  this  subject  in  the  preparation  of  the 
consolidated  plan. 

d.  Homeless 

Several  low-income  advocates  and 
disability  community  advocates 
complained  about  the  deletion  of  the 
CHAS  rule's  more  detailed  homeless 
needs  assessment.  Commenters 
indicated  that  the  rule  should  spell  out 
in  detail  the  data  required  to  be 
submitted.  The  proposed  rule  requires 
that  a  homeless  needs  table  be  included 
in  the  plan  that  is  prescribed  by  HUD. 
This  follows  the  statutory  language.  The 
final  rule  preserves  this  provision  intact. 

e.  Racial  Impact 

A  number  of  low-income  advocates 
stated  that  racial  impact  should  be 
addressed  in  the  needs  assessment.  In 
fact,  several  groups  advocated  that  if 
this  rule  were  implemented  without  the 
anticipated  Fair  Housing  Plan  rule  it 
should  contain  consideration  of  racial 
impact  in  every  element  of  the 
consolidated  plan. 

The  Department  has  decided  to  deal 
with  the  more  comprehensive  issue  of  a 
Fair  Housing  Plan  in  a  separate 
proposed  rule,  which  is  expected  to  be 
pubhshed  shortly.  To  assure  that  some 
minimal  requirements  for  compliance 
with  the  statutorily  required 
certification  that  a  jurisdiction  is 
affirmatively  furthering  fair  housing, 
this  rule  includes,  in  the  certification 
section,  the  requirement  that  an  analysis 
of  impediments  be  done  and  that  the 
steps  to  address  the  impediments  be 
described,  mirroring  the  language  added 
to  the  CDBG  regulations  on  the  same 
subject.  In  addition,  the  performance 
report  now  includes  for  all  programs  the 
element  of  data  on  race  and  ethnicity  of 
beneficiaries. 


Section  91.210    Hou^ngUcrkef 
Analysis 

a.  Gfuifiral  Qiaretcteristics 

A  few  low-income  affvof^^ies 
suggested  that  a  desert ption  of  hotisiug 
stock  be  related  to  income,  rare  and 
neighborhoods  and  ranked  as  housing 
needs  arc.  The  language  of  the  rale  does 
require  the  doscriprion  to  reJafe  to 
income,  race,  and  neighborhoods.  Sim* 
this  section  doe&  not  deal  with  ne^^As, 
but  with  the  available  strn  k,  rsrking 
would  be  inappropriate. 

There  were  several  comir-.nts  on 
rudundancy'between  what  must  be 
reported  in  the  market  analysis  sect  win 
and  what  must  be  reported  in  the 
strategy,  especially  on  comdinatioa, 
institutional  smicture  and  barriers  f<} 
affordable  housing.  The  final  rule  has 
been  revised  by  con-solidating  fh<? 
provisions  on  coordinatio.n  and 
institutional  structure  with  the 
provisions  on  the  same  subject  m  tbo 
strategy  section.  Howexer,  the  provision 
on  barriers  to  affordable  horusing  is  w*!n 
as  necessary  to  an  analysis  of  the 
housing  market  anti  have  been  main^ 
in  this  section. 

Two  commenters  siiggestpd  tJiat  a 
•♦esrriplion  of  the  housing  markef 
should  include  information  on  vafancy 
rates  ami  the  availability  of  credit.  Such 
language  is  not  being  added  lo  vhe  n>?e, 
but  il  will  be  included  in  the 
implementing  Guidelines. 

Local  definitions  of  areas  of  krw- 
income  and  minority  concentratjon* 
may  be  inconsistent  with  tb«»  foir 
housing  rule  once  if  is  published,  Ifjcnf 
goveriunent  commenters  sug;»rsJed 
They  reque.sled  the  ability  to  choose 
either  local  or  HLTD's  definitions.  Thii 
njlc  will  permit  local  definitrons 
Howet'pr  when  the  Fair  Hou'jjng  l^'an 
rule  55  ^>  I'llished  as  a  final  ru»e,  j?  vnU 
prescrii)e  use  of  iif.  definitions  fur  this 
purposi^ 

Onr^  low-income  advocary  cai>:Miejrj?er 
suggested  that  a  city  fhowld  be  rKq-.nrvd 
\o  assess  whether  it  has  sxiffuient  titen 
to  meet  the  Icw-imome  housinc  needs 
in  its  community.  The  consnJJddlitl 
plan  rule  is  net  beir^g  ♦?xpandc>d  lo 
rpquirc  this  assessment  in  thr-  5rc?ior). 
However,  ih«»  DppMrtment  do«!:  plan  to 
fiddress  the  question  of  sit*^  feiwljon  in 
n  I&ferproposf^  rule 

l>.  Fubhc  and  Assisted  Hotiuag 

Eight  disability  tomrour.iJy  advijtales 
inoifatc-ii  that  jurisdictions  must  assess 
1  he  k»s  of  public  housing  ijnit?  wbK  b 
will  occur  because  of  the 
implementation  of  Title  VI  of  Hovsinf; 
and  Cnmniunity  Development  Act  of 
1992.  They  recommended  that  an 
;<n.-?  lysis  of  tbes*"  is.<;(iPN  Ite  required  Uy 


reviewirjg  the  PHA's  allocation  plan  anA 
identifying  the  number  of  nnits  lost  to 
persons  with  disabilities.  The  provision 
to  which  the  commenters  refer  is  *he 
provision  that  permits  public  housing 
and  Section  8  bousing  projects  to  be 
designated  for  only  elderly  families, 
only  disabled  famili»'.s,  or  for  either.  The 
Department  is  considering  bow  to 
encourage  balancing  the  resources 
available  for  these  difTerenf  groups,  ff 
special  funding  is  am:iounc«d  to  further 
this  end,  applicants  will  need  to  supply 
such  information. 

c.  Barriers  to  Affordable  Housing 

Several  local  government  and 
government  interest  grojip  commenters 
objected  to  the  provision  requiring  dties 
to  identify  public  policies  that  affect  the: 
cost  or  incentive  to  develop  affordable 
housing.  They  should  not  be  required  to 
do  a  seff-analysis  but  only  relate 
criticisms  they  have  received.  Gtjes 
suggested  that  they  be  required  to  Hst 
Federal  policies  that  create  barriers. 

This  element  is  statutorily  rwjuired, 
so  it  has  not  been  eliminated.  The 
Department  believes  that  Hsting  of 
Federal  policies  in  this  part  of  the  local 
plan  is  not  appropriate.  However.  HUD 
will  work  with  localities  to  assess  the 
impact  of  HUD  policies  separately. 

Section  91.215    StTCl.egifs,  Priority 
Needs,  and  Objcctivtv 

a.  General 

The  majority  of  Itjw-iin  ome  and 
di.sabihty  fXjmmuniJy  advocates 
recojnnaended  inclusion  uf  the  link 
between  needs  and  priorities,  with  the 
worst  case  needs  being  giv^n  ihe  highest 
priori'y.  Several  commenter*  wanted  to 
restore  the  comparative  analysis 
required  by  the  CHAS  &t  31  i«)!b)H), 
matching  housing  inven'^^v  with 
se verily  of  needs  and  typer:  >,',  housing 
problems  of  each  priority  t at^^ory. 
Some  ret  oininendcd  lh.il  the  rule 
require  that  a  jurisdicticn  commit  to 
proviiiing  a  "fair  share"  of  its  res'^Jiirr^'s 
to  i-.u'vX  the  "worst  cast;'  noeds. 

The  Department  agrees  wi'h  the  !i;w 
irh  ome  and  disahiiiry  comm un.'ty 
.^dvocatos  that  the  strategy  must  expiain 
how  the  priorities  have  b»?en  estshhshed 
and  how  the  strategic  plan  addresses  the 
needs  idtntified  in  the  needs 
ass«-s«ment  The  rule  has  been 
sln;ngthened  to  requin*  a  cofjjpaiaJivr' 
analysis  uf  the  severity  of  bousing 
problems  and  need.«  o^  CTttremeJy  Iox»- 
income,  low-income,  and  moderate- 
income  renters  and  own»=r^.  The 
rationale  for  establishing  the  prir»rjties 
and  determiniryg  the  relative  priorities 
should  fkrw  logically  from  this  analysis. 
The  title  of  the  section  has  been  revised 


to  "Strategic  Plan"  to  emphasize  the 
cohesive  nature  of  this  section  of  the 
dorument. 

The  Depari/uent  dechnns,  however, 
the  suggp.stion  to  adopt  a  "Tair  share  ' 
approach.  The  Department's  goal  for 
this  rule  is  to  prcwide  the  framework  for 
communities  lo  have  meaningful  pla."^, 
serving  low-inrome  families.  The 
Department  dr>es  not  want  to  substitute 
its  judgment  for  locally  developed  plarw 
and  priorities  framed  through  a  strong 
citizen  pariiopation  process. 

However,  by  establishing  a  stionger 
rationale  for  relating  priorities  to  r«eeds, 
the  Department  hopes  to  discourage 
such  situations  as  the  following:  A 
ma>nr  city  identified  a  large  need  for 
housing  by  low-income  groups  and 
horreless  persons  and  proposed  actions 
to  addr<>ss  these  needs.  Then  the  city 
council  overturned  these  proposals  and 
built  a  hi^  profile  "trophy"  projecl 
which  completely  ignored  thof*  needs. 

Several  commenters  were  critical 
about  the  level  of  detail  which  seema  to 
be  required  aboot  specific  objectives  m 
gi.215(a)i2).  This  section  seems  to 
require  localities  to  quantify  and 
geographii::aIly  locate  Federal  grant 
budget  resources  for  a  3  to  5  year  ptriod 
in  the  consolidated  pUn.  They  claimed 
this  level  of  specificity  is  only  practical 
for  an  annual  plan.  There  was  a  Sear  that 
a  listing  of  projects  would  preclude  the 
funding  of  other  worthwhile  proj^tJs 
not  on  the  list. 

The  burden  of  the  analysis  haa  b««z> 
•i«jeased  by  focusing  the  disct-SEion  of 
the  besis  for  assigning  the  relative 
priority  given  to  priority  needs  by 
category  of  priority  needs  instead  cf  l.y 
each  priority  need  In  addition,  thf 
inforn'jlion'is  to  be  provided  for  a 
sperific  perio<l  cf  tu)ie,  w.hich  is 
determined  by  ihe  vurisdiction. 

Some  low-income  and  disability 
advocacy  groups  have  arg  jed  that 
prifirity  nei  ds  of  non-hciiiif;!ess  pt.rstj.iK 
with  di-Jabiiities  should  he  added.  The 
Deprirtmen!  agrees.  A  separate  seriii.a 
rn  ihi»  group  has  bfien  adtled. 

I)  A  fforiiable  Housing 

St^'(.ral  ln'.v-:i',come  o(tv:.4.dcy 
i/.mmi'ntr.''s  wanted  the  Deparl.-iK.jjtjo 
require  juiisdjcticrs  to  address  the 
pii.posed  availability  of  afToidahle 
housing  for  earh  income  group, 
especially  extremely  low-income,  vrry 
low-income  and  low-income  (as  the??e 
ir-rms  were  used  in  the  proposed  nilel, 
and  to  define  .iffnrdable  housing  as 
housi.'ig  for  uhif  h  a  low-income  family 
pays  less  than  30  pen  r.nt  of  infr.mr. 
The  Department  agree?.,  and  the  ntir  h;i.v 
been  revised  accordingly  to  more 
closely  approximate  what  was  in  the 
CH.^.S.  If  reqtiin's  ^pefifk  h€>iJ«;Tnp 
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that  identify  the  number  of 
low-,  low-,  and  moderate- 
income  families  (using  the  revised 
terminoU  gy)  to  whom  the  jurisdiction 
will  prov  de  ^fordable  housing. 

c.  Commi  inity  Development 

Severa  low-income  advocates 
recomme  ided  that  peeds  of  extremely 
low-,  ver  '  low-  and  low-income  people 
be  expres  sly  addressed  in  the  CD  plan. 
One  com  nenter  suggested  that  this 
discussic  n.  of  needs  belongs  in  §  91.205 
with  the  liscus.^ion  of  housing  and 
homeless  needs.  Since  there  is  a 
statutory  requirement  for  a  discussion  of 
priority  r  onhousing  community 
developn  lent  needs,  the  Department  is 
keeping  t  le  CD  plan  as  a  part  of  the 
strategy,  ^d  not  part  of  the  housing  and 
homeless  needs  description.  The 
Department  agrees  that  the  needs  of 
these  income  groups  need  to  be 
discussei  in  this  plan,  and  language 
referring  to  the  statutory  goal  of  serving 
these  incbme  groups  has  been  added  to 
the  paragraph  on  the  CD  plan. 

In  addition,  language  has  been  added 
indicating  that  jurisdictions  may  elect  to 
develop  l  neighborhood  revitalization 
strategy  mat  includes  the  economic 
empowefment  of  area  residents.  HUD  is 
willing  t0  provide  greater  flexibility  in 
program  rules  governing  the  use  of 
CDBG  fuids  for  jurisdictions  that 
develop  ituch  a  strategy,  in  accordance 
with  rulg  changes  being  made  in 
another  lending  rulemaking.  Approval 
of  the  consolidated  plan  does  not  imply 
approval  of  a  neighborhood 
revitalizi  tion  strategy  proposal.  A 
jurisdiction's  neighborhood 
revitalizi  tion  strategy  must  provide  that 
the  area  i  (elected  is  primarily  residential 
and  cont  lins  a  percentage  of  low- 
income  a  nd  moderate-income  residents 
that  is  n(i  less  than  51  percent.  In 
addition  the  jurisdiction  should 
consider  the  following: 

(1)  Dei  eloping  the  strategy  in 
consulta  ion  with  the  area's 
stakehol  lers,  including  residents. 
ovvmers/(  iperators  of  businesses  and 
financial  institutions,  non-profit 
organiza;ions,  and  community  groups 
that  are  in  or  serve  the  area(s); 

(2)  Inc  luding  an  assessment  of  the 
economic  situation  in  the  area  and 
examination  of  economic  development 
improve  ment  opportimities  and 
problem;; 

(3)  De  ^eloping  a  reaUstic 
,  developinent  strategy  and 

implemflntation  plan  to  promote  the 
area's  economic  progress; 

(4)  Fo<:using  on  activities  to  create 
meaning  ful  jobs  for  the  unemployed  and 
low-inc(  me  people  in  the  area  as  well 


as  activities  to  promote  the  substantial 
revitalization  of  the  area(s);  and 

(5)  Identifying  the  results  expected  to 
be  achieved,  expressing  them  in  terms 
that  are  readily  measurable. 

With  respect  to  the  proposed  rule, 
local  governments  commented  that  the 
information  required  in  the  table 
prescribed  by  HUD  to  describe  the 
jurisdiction's  priority  nonhousing 
community  development  needs  eligible 
for  assistance  in  dollar  amounts  is  not 
very  useful,  only  raises  expectations 
concerning  infrastructure  needs  that 
cannot  be  met,  and  is  very  difficult  to 
cost  out.  Low-income  advocates 
commented  that  there  is  too  little 
information  in  this  section  compared  to 
the  housing  section. 

It  is  clear  that  Congress  wanted  data 
that  could  be  aggregated  nationally.  The 
key  to  the  table  is  "priority  needs"  and 
those  covered  in  the  table  are  to  be  those 
activities  that  are  eligible  for  CDBG 
assistance.  All  needs  do  not  have  to  be 
covered.  Further,  it  is  not  difficult  to 
estimate  the  dollar  amounts  when  linear 
or  square  feet  for  facilities  are  known 
and  the  average  cost  per  that  unit  of 
measure  is  known.  The  guidelines  will 
be  clarified  on  this  point. 

d.  Barriers  to  Affordable  Housing 
One  commenter  requested  that  the 

rule  state  that  the  plan  cannot  be 
rejected  for  the  content  of  its  regulatory 
batrrier  assessment.  One  commenter 
admonished  HUD  to  put  stronger  teeth 
in  the  plan  to  make  cities  remove 
barriers.  The  CHAS  statute  does  not 
permit  HUD  to  reject  a  consolidated 
plan  on  the  basis  of  the  jiu-isdiction's 
inaction  to  remove  identified  barriers. 
The  Department  will  comply  with  that 
requirement  but  sees  no  need  to  add  a 
provision  to  the  rule  on  the  subject. 

Another  public  interest  group  wanted 
jurisdictions  to  explain  the  purpose  of 
the  policy  perceived  as  a  barrier  and 
offer  alternative  options.  The 
Department  declines  to  make  this  a 
more  burdensome  requirement. 

e.  Anti-Poverty  Strategy 

Several  public  interest  group  and  city 
commenters  were  critical  of  this 
paragraph,  indicating  that  it  was 
difficult  to  measure  how  HUD  programs 
directly  reduced  the  number  of  families 
with  incomes  below  the  poverty  line.  Of 
primary  concern  was  describing  their 
actions  in  terms  of  "factors  over  which 
the  jurisdiction  has  control,"  language 
from  the  statute.  They  recommended 
that  the  requirement  be  restated  for 
programs  discussed  in  the  housing 
component  of  the  consolidated  plan  that 
the  city  directed  to  poverty  families. 
The  rule  has  been  revised  accordingly. 


Section  91.220    Action  Plan 

a.  Linkage 

The  low-income  and  disability 
community  advocates  were  critical  of 
what  they  viewed  as  inadequate  linkage 
in  the  action  plan  between  the  needs  of 
the  extremely  low-income  famiUes  and 
those  in  the  worst  housing  conditions 
and  the  proposed  activities  to  be 
undertaken  by  the  jurisdiction  under  the 
•  draft  language  of  this  section. 

In  response  to  these  concerns,  the  rule 
has  been  revised  to  require  a  clearer 
statement  of  priority  needs  and  local 
objectives  covered  in  the  strategic  plan, 
including  the  number  and  type  of 
families  to  be  benefitted  fi-om  the 
activities  proposed  for  the  year,  with  a 
required  a  target  date  for  completion  of 
each  activity.  We  also  have  required 
information  on  location  of  projects,  to 
allow  citizens  to  determine  the  degree  to 
which  they  are  affected. 

b.  Resoiu-ces 

With  regard  to  describing  resources, 
several  commenters  insisted  that  only 
those  resources  under  the  control  of  the 
jurisdiction  should  be  listed.  There  was 
resistance  to  including  private  and 
nonfederal  resources.  The  CHAS  statute 
requires  private  and  nonfederal 
resources  that  are  reasonably  expected 
to  be  available  to  be  identified.  The 
CHAS  statute  also  requires  the  extent  of 
leverage  of  Federal  resources  to  be 
discussed.  However,  all  discussion  of 
resources  has  been  moved  from  the 
strategic  plan  section  of  the  rule  to  the 
action  plan  section,  in  response  to 
commenters  suggestions. 

c.  CDBG  Float-Funded  Activities 

The  CDBG  "miscellaneous 
amendments"  rule  included  provisions 
governing  float-funded  activities  that  are 
perceived  as  providing  some  risk  to  the 
CDBG  program.  A  "float-funded 
activity"  is  an  activity  that  uses 
undisbursed  funds  in  the  line  of  credit 
or  program  account  that  have  been 
previously  budgeted  in  an  action  plan 
(formerly,  the  CDBG  final  statement)  for 
one  or  more  activities  that  do  not  need 
the  funds  immediately. 

Ten  comments  were  received  with 
respect  to  these  requirements. 
Responses  to  these  comments  and  the 
specific  requirements  for  treatment  of 
CDBG  float-funded  activities  will  be 
published  in  the  final  miscellaneous 
amendments  rule.  However,  for 
purposes  of  this  rule,  the  Department 
notes  that  there  are  two  primary  risks  to 
the  CDBG  program  inherent  in  the  float 
funding  process.  First,  the  float-funded 
activity  will  not  generate  sufficient 
program  income  in  a  manner  to  allow 


for  timely  iindertaking  of  prp-vi«ii>sly 
budg«ttni  activities.  Second,  in 
undertaking  a  floal- funded  activity  that 
exceeds  »  certain  size  or  durafioD. 
grantees  are  apptarently  relying  on 
additional  CDE>G  funds  being  r«Klv#jd 
in  future  years  to  eniible  fhero  to 
continue  funding  previously  budgeted 
aclivilies  until  the  float-fiinded  adivily 
generates  program  income. 

Tht;  paragraph  of  the  action  plan 
dealing  with  CDBG  prc^rann-sperific 
requirements  now  tkeats  with  flnaf- 
funded  activities,  requiring  a 
jurisdiction  to  show  thp  stream  uf 
in(»n>r  from  repayment  of  Do»t-funded 
;ictjvilir'«  Thi*  provision  is  dp»g}ied  to 
Jiddn'ss  U)  the  problems  identified  by 
ihr  Department's  Inspci.lorCemiraJ  in 
niMnsgiR^  sijch  ;>f.t»vitie&  arui  (2)  Jhe 
nend  for  citizens  to  iu^vt  sii£5cient 
infonnntion  for  ihem  to  know  the  eirtcnt 
to  which  they  are  hllie)y  to  be  »fkx^^ 
hy  thesp  activifi«'s,  partfOilarJy  the 
c.oiisoquences  uf  their  default,  m)  that 
they  may  hacve  an  opportunity  fo  nbprl 
to  such  a  use  of  the  fnmls. 

The  artimi  plan  .section  also  r»^«|i>ires 
that  juribdii-fions  receiving  ri3BG 
entitlement  funds  may  generally  bix^et 
no  more  than  TO  percent  of  the  total 
avail^le  CDBC  hund*  described  for  the 
contingency  of  cost  overrons.  The 
Dc'partrmml  has  had  »  long-standing 
requirement  thai  t)»  amount  *t\ 
budgeted  must  be  reaaionahJe  in  relaf  joo 
to  the  grant.  This  is  based  largely  on  the 
filar  trttrry  requirement  under  set  tion 
1  (>4ta)  of  the  HCD  Act  that,  as  a 
prerequisite  to  rnceive  tts  »nn\tai  grant, 
a  community  ntusi  submit  a  statement 
describing  how  it  intend*  to  u.se  tbe 
funds.  When  the  grantee  s  staleno^nt 
inntains  a  sf^- aside  of  funds  for 
contingetM^es  in  an  amount  tiiat  goes 
beyond  the  amount  that  reasonably  may 
Iw  e>pe»  led  to  be  needed  lor  cost 
overnrrw  of  3<iiv)lies  specTfii;3i)y 
identified  in  the  sfatemeRt,  the  net  i^iietJ 
is  that  the  grantee  is  simply  deferring 
making  a  decisir>n  as  to  tbe  use  ui  the 
londs.  Tbe  Department  bel»eve»s  thai  this 
is  not  allow.jble  under  the  statute.  Tbe 
DRpartment  provided  guidance  in  the 
form  of  a  notice  t<iated  Septembr^r  Ifl, 
1992)  that  it  would  not  question  the 
"reas{jnablene.s.s"  of  a  set-ai^iiJe  of  up  to 
10  percent  of  ilie  amount  of  CJiiHl  tuMh. 
dest  ribed  in  the  fuHii  statement  [now 
pari  of  the  action  plan)  fen-  cost 
ovemins.  The  regulatory  languaj^e 
contained  in  this  rule  now  njfleiJs  thi* 
threshold.  This  would  not,  however, 
prohibit  a  jurisdiction  from  setting  an 
amount  higher  than  10  penenf  if  the 
jurisdiction  has  data  available,  drawir^ 
on  its  prior  cxperi«3ice.  to  show  that 
actual  cost  ovemms  are  likely  to  require 
a  higher  rontinffptwy  anoounl. 


d.  Public  Housing 

A  provision  has  bet^n  added  lofhe 
housing  market  anal v sis  section,  lo  the 
inslilutifma)  structure  paragraph  of  the 
strategic  plan  section,  and,  most 
importantly,  to  the  "other  acljorts" 
paragraph  of  the  arTion  plan  section,  fo 
requirr  a  jurisdJction  to  state  any 
actions  if  is  taking  to  assist  a  public 
housing  agency  that  has  been  de!»ign»ted 
as  "troubled"  by  HUD  »u  overcome  its 
problems. 

S fiction  9 J. 225    t>rtifk:ati0m 

One  commenter  poirrted  out  thai  tbe 
paragraph  on  consultation  "by  States"  is 
inapplicable  lo  local  goverrjnwnls,  who 
are  covered  by  this  provision.  Another 
commenter  mcomnxmded  that  the 
t^rtification  cjuriintly  fot>r>d  in  the 
CDBG  program  that  a  jurisdiction's 
notification,  inspection,  te«tii>g  m>d 
abatement  procedures  r»noeming  leati- 
based  paint  will  comply  with  the 
proxrisions  of  1 570  608  should  be 
included  here.  We  agree  with  both  of 
these  onninents,  and  tbe  rule  has  been 
revised  accordirigly- 

One  low-income  advocate  suggested 
that  ^risdinions  should  be  nqtiired  to 
(,-ortify.  in  connection  with  the  CDBC 
program,  that  (bey  have  satisfied  their 
obligations  under  the  regulation 
interpreting  setlir>n  10*}  of  tbe  Housing 
and  Community  Development  Act  «rf 
1974  r42  U.S.C  5309),  which  is  UmnS 
at  24  CFR  570.607  It  requires  a 
jurisdiction  that  has  disrriminaled  in 
the  adininistraf  i(7n  of  the  CDBG  program 
or  activiry.  or  where  there  is  sofBcienf 
evidence  to  conclude  that  there  was 
discrimiitation,  on  the  basis  of  race, 
t.olor,  national  origin,  or  sex.  lo  take 
remedial  a^rmativc  action  to  overcome 
the  effects  of  the  discrimination. 

There  are  two  provisions  of  tbe 
(xrtificatioits  section  that  have  a  beaong 
on  anti-discrimination  laws.  Tbe  fintt 
mirrors  tbe  current  requirements  for  the 
CDBG  program  fo  require  specific 
«.ertificat)»>n  of  compliarw e  with  two 
i;ivil  rights  laws;  T»rle  VF  of  the  1964  Act 
and  (he  Fair  Housing  Act.  Ahhoogh  the 
Department  agrees  that  set  tion  109  is 
applicable  fo  tbe  CDBC  program,  if  is 
encompassed  vrifhin  the  second 
certification,  which  requires 
certification  that  the  yurisdiction/Siate 
will  comply  with  all  applicable  lavrs. 
We  note  that  the  undf^rlying  CDBG 
regulation  requiring  cmnpl»an«;e  v»ifh 
section  109  remains  in  effect 

Sficlionyi.235    j\bbrevMtteti  Piun 

One  State  pointed  oof  that  paragraph 
ia)  appe.ars  lo  make  use  of  the 
abbreviated  plan  permissive,  but 
paragraph  fbHl }  appears  fo  make  if 


required — if  a  furisdrction  is  permitted 
to  use  it.  The  commenter  also 
complained  about  the  lack  of  any 
requirement  for  the  jurisdiction  to 
consult  with  the  State. 

The  Department  agrees  that  the 
provision  neetis  clarification,  so  if  is 
now  clear  that  a  jurisdiction  eligible  fo 
submit  an  abbreviated  plan  instead  of  a 
full  consolidated  plan  may  do  so,  but  is 
not  required  fo  do  so.  Consuhation  with 
the  State  has  been  added. 

Section  9 1 J305    Houair^  and  NnmrleM 
Needs  Analysis 

Two  States  r  umplained  that  the 
requirement  for  a  State  seeking  HOFWA 
funding  to  collect  data  about  the  wze 
and  characteristics  of  the  population 
wifh  HfV/AFDS  and  their  hmifies  was 
loo  burdensome  and  costly  for  States. 
The  language  for  this  provisf  on  and  its 
local  government  counterpart  have  been 
revised  lo  require  estimation,  "to  ihe 
extent  practicabte,"  of  the  number  of 
persons  in  various  cafegpries  of  special 
need,  including  persons  with  HTV/AIDS 
and  their  families. 


Section  9i. 310 
Anolysi* 


HouMJng  ktarkei 


A  few  low-incoRie  advocates 
recommended  requiring  Stales  to 
describe  substate  markets,  inciudtng 
those  thai  have  higher  poverty  areas. 
The  rule  requires  analysis  of  tiie  Stale's 
"housing  markets."  This  implies  that 
there  is  more  than  one  housing  market 
within  the  Slate 

One  State  cocunented  Ibal  paragraphs 
(b)  (Low  income  fax  credit  use),  Ce) 
(Insf  ituliooal  structure),  and  if) 
(Govemnoental  coordination)  relate  not 
to  market  analysis  but  to  strategy,  h 
recommended  moving  them  to  §?n.31i. 
The  Department  agrees  and  has  revised 
the  rule  accordingly. 

Several  low-income  advocates 
recommended  that  tlie  paragraph  on 
barriers  to  affordable  bousing  should 
require  thai  all  jurisdittioos  do  their 
"fair  share"  lo  provi<le  housing 
opportunities  to  low-income  person?. 
They  also  stated  that  States  should  look 
at  cross-jurisdidional  barriers.  The 
Department  is  constrained  by  the 
statutory  limit  that  preverrts  disappnTvaf 
of  a  plan  that  docs  not  provide  for 
removal  of  barriers  to  affordable 
housi/^.  Therefore,  '}\  caruiof  reKfuirv 
such  a  "fair  share"  proposal.  Anah-sia  of 
cross- jurisdictiorwl  barriers  would  be 
beneficial,  but  fhe  Department  does  m»f 
want  to  add  \o  fhe  birrden  of 
rpqjjirfiments  \m\toiietl  by  this  mJe. 


1894 


Section  9 1 13 1 5    Strategy,  Priority 
Needs,  anq  Objectives 


Two  Stales  stated  that  the 

for  a  statement  of  the 
the  State's  choice  of  priority 
detailed  a  requirement  for 
they  respond  to  priorities 
by  localities  and  to  their 
funding.  Low-income 
on  the  other  hand,  argued 
should  be  required  to 
basis  for  assigning  the 
ity  to  a  category  of  needs 
OHAS  statute  requires  it.  The 
this  provision  has  been 
efer  to  each  category  of 
e  ids  since  that  is  the  most 
he  Department  can  give  to 
r  the  statute. 


requiremei  it 
reasons  for 
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Section  9i 
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Several  States  objected  to  the 
remept  that  the  States  include  a 
for  completion  of  specific 
The  final  rule  indicates  that 
ust  identify  the  proposed 
ishments  that  the  State  hopes  to 
quantitative  terms,  or  in 
!  urable  terms  as  identified 
bv  the  State. 


of  States  objected  to  the 
that  the  State  furnish  a 
of  its  resource  allocation 
lly  within  the  State,  since 

s  are  awarded  on  the  basis 
ive  selection  rather  than  on 
phic  distribution  plan.  The 

revised  to  reflect  that  a 
describe  how  the  State's 
istribution  contributes  to  its 
priorities  for  allocating 

geographically  within  the 


CQmmenters  recommended  that 
Federal  funds  that  be 
the  resource  description  be 
are  "available  for  use  in 
with  Federal  funds  to 
n^ds  identified."  We  decline  to 
:hange.  since  the  CHAS 
not  so  limit  the  language. 


.325    Certifications 


One  coitmenter  pointed  out  that  the 
certificati(  m  concerning  excessive  force 
was  not  a|  plicable  to  States.  That 
provision  las  been  modified  to  clarify 
that  the  Slates  must  require  the 
locahties  i  o  make  this  certification. 


Sections  91.400-91.435    Consortia 

Several  local  governments 
complained  that  the  proposed  rule  was 
confusing  about  which  units  of  general 
local  government  are  directed  to 
pculicipate  in  the  development  of  a 
consolidated  plan  of  the  consortium  as 
well  as  submit  their  own  consohdated 
plan  to  cover  all  programs  other  than 
HOiME.  They  suggested  that  §  91 .400 
should  be  revised  to  clarify  that  units  of 
local  government  that  participate  in  a 
consortium  must  participate  in 
submission  of  a  consolidated  plan  for 
the  consortium,  prepared  in  accordance 
with  subpart  E,  as  well  as  submitting  for 
their  own  jurisdiction  the  following 
components  of  subpart  C:  §  91.215(e) 
(CD  plan),  §91.220  (Action  Flan)  and 
§91.225  (Certifications).  The 
preparation  and  submission  of  a 
separate  housing  and  homeless  needs 
assessment  (§91.205),  housing  market 
analysis  (§91.210)  and  strategies, 
priority  needs  and  objectives  (§  91.215) 
for  the  entitlement  jurisdictions  should 
be  optional  not  a  requirement.  We  agree, 
and  the  rule  has  been  modified 
accordingly. 

The  majority  of  the  commenters  on 
this  issue  raised  the  problems  presented 
by  the  same  program  year  for  all 
consortium  members;  suggesting  this 
will  cause  consortia  to  break  up.  One 
suggested  solution  was  to  eliminate  the 
requirement.  Instead  the  consortium 
would  develop  its  housing  and 
homeless  needs,  housing  market 
analysis  and  strategy  on  a  planning  year 
that  coincides  with  the  program  year  of 
the  earliest  entitlement  jurisdiction  in 
the  consortium.  Individual  action  plans 
would  be  submitted  on  individual 
entitlement  members'  program  year 
cvcle.  Individual  CD  plans  would  be 
submitted  at  the  same  time  as  the 
strategic  plan  or  with  the  individual 
entitlement  submissions.  The  lead 
agency's  action  plan  and  program  year 
would  control  the  Uming  of  the  HOME 
program  year.  The  rule  has  not  been 
changed;  however,  we  will  develop 
waiver  policies  to  handle  this  issue  with 
consortia. 

Local  governments  urged  that 
§§91.105  and  91.430  be  clarified  to 
explain  what  citizen  participation 
requirements  apply  to  entitlement 
jurisdictions  that  are  part  of  a 
consortium.  Such  clarification  is  now 
provided  in  §91.401. 

Section  91 .500    HUD  Approval  Action 

Low-income  advocacy  groups  atgued 
that  the  standards  for  review  of  the 
consolidated  plan  do  not  provide 
adequate  guidance  to  peirticipating 
jurisdictions,  citizens,  and  HUD  field 


offices  about  what  would  constitute  an 
acceptable  plan.  They  suggest  that  a 
consolidated  plan  should  be  approved 
by  HUD  only  if  it  "demonstrates 
integrity  when  read  as  a  whole."  They 
suggest  that  the  needs  assessment, 
priority  assignments,  and  action  plan 
must  be  sound  and  consistent  with  each 
other  and  with  the  purposes  of  the 
statute.  For  example,  they  state  that  a 
housing  strategy  that  failed  to  seriously 
address  "worst  case"  needs  would  lack 
the  logical  link  between  needs  and 
action  required  by  section  105(b)(8)  of 
the  CHAS  statute. 

We  agree  that  the  current  regulations 
provide  few  guidelines  on  the  standards 
for  approval.  We  have  modified  l.he 
proposed  regulations  to  make  them 
more  similar  to  the  existing  CHAS  rule. 
While  we  agree  with  the  desirability  of 
internal  consistency  and  require  a 
certification  that  housing  activities 
undertaken  under  CDBG,  HOME,  ESC, 
and  HOPWA  funds  are  consistent  with 
the  strategic  plan,  we  feel  that  the 
provision  recommended  by  the 
advocacy  groups  is  needlessly  directive. 

Section  91.505    Amendments  to 
Consolidated  Plan 

Several  government  interest  groups, 
citing  HUD's  proposed  CDBG  rule 
published  on  August  10, 1994,  suggest 
that  jurisdiction  be  allowed  to  notify 
HUD  after  adoption  of  amendments  to 
the  consolidated  plan.  The  majority  of 
the  commenters  were  concerned  that  the 
specificity  of  the  action  plan  will  trigger 
a  number  of  amendments  that  will  need 
to  undergo  citizen  participation  and 
submission  to  the  Department.  The 
preference  was  to  list  major  activities 
under  which  projects  could  fall  without 
creating  the  need  for  amendments.  One 
community  suggested  if  the  jurisdiction 
deemed  a  change  consistent  with  its 
need  section  it  could  be  done  without 
citizen  participation  or  HUD  review.  An 
alternate  suggestion  was  to  consider  an 
increase  or  decrease  in  the  original 
allocation  mix  over  35  percent  as  a 
substantial  change. 

Jurisdictions  are  free  to  determine  and 
describe  in  the  citizen  participation 
plan  what  constitutes  a  "substantial 
amendment,"  upon  which  public 
comment  is  required.  The  suggestions 
offered  by  these  commenters  may  be 
good  options  for  defining  when  a 
change  requires  a  "substantial 
amendment." 

Section  91.510    Consistency 
Determinations 

One  commenter  suggested  that  HUD 
clarify  the  meaning  of  this  section  by 
stating  that  it  only  applies  to  sources  of 
funds  that  are  not  applied  for  through 
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the  consolidated  plan;  for  example,  the 
HOPE  Program  and  Section  811.  This 
section  has  been  revised  to  cover 
competitive  programs  only.  In  addition, 
because  the  CHAS  statute  requires  this 
statement  of  consistency  for  the  formula 
grant  programs  as  well,  the  certifications 
have  been  changed  to  require 
consistency  with  the  strategic  plan. 

Section  91.520    Performance  Reports 

One  commenter  objected  to  reporting 
on  ttie  results  of  on-site  inspections  of 
affordable  rental  housing  assisted  with 
HOME  funds,  citing  it  as  a  new 
requirement.  This  is  a  statutory 
requirement  at  section  226(b)  of  the 
NAHA  (42  U.S.C.  12756)  and  is 
contained  at  §  92.504(e)(1)  of  the  HOME 
regulation.  That  rule'requires  annual  on- 
site  inspections  of  projects  of  25  units 
or  more,  requiring  every  other  year 
inspections  of  projects  of  fewer  than  25 
units. 

Two  commenters  stated  that  the  90- 
day  period  provided  after  the  program 
year  for  submission  of  the  performance 
report  is  inadequate  time,  especially  for 
large  cities,  given  the  lack  of 
information  about  the  format  of  the 
report  and  the  computer  software  that 
HUD  says  it  will  make  available  for  this 
purpose.  The  30-day  comment  pieriod 
on  the  performance  report  increases  the 
difficulty  of  making  the  90-day 
deadline. 

As  discussed  above  in  the  citizen 
participation  section,  the  comment 
period  on  reports  has  been  shortened  to 
15  days.  Therefore,  the  final  rule  retains 
the  90  day  deadline  for  performance 
reports.  HUD  will  facilitate  the 
provision  of  information  needed  by  the 
jurisdictions  to  submit  the  reports. 

Several  local  governments 
complained  about  the  requirement  to 
report  on  the  degree  to  which  the  CDBG 
program  was  used  to  benefit  extremely 
low-income  persons.  The  reasons  stated 
for  eliminating  the  requirement  are  that 
it  is  not  required  by  statute,  the  program 
is  not  targeted  to  that  specific  group, 
and  it  is  burdensome.  A  low-income 
commimity  advocate  found  the  language 
of  the  provision  inadequate  in  that  it 
was  not  strong  enough  in  emphasizing 
the  requirement  of  the  CDBG  statute  that 
the  program  benefit  low-income  and 
moderate-income  persons. 

hi  fact,  both  the  CDBG  and  HOME 
programs  have  specific  requirements 
with  regard  to  income  targeting. 
Previous  reporting  instructions  (if  not 
regulations)  have  required  information 
about  benefits  to  extremely  low-income 
persons  for  activities  where  income 
information  and  family  data  are 
required  to  justify  the  activity.  In  these 
cases,  the  information  is  readily 


available,  and  therefore  this  reporting  is 
not  considered  to  be  a  burdensome 
requirement. 

Sections  570.487,  570.601  and  570.904 
Fair  Housing  Certifications 

One  commenter  stated  that  there  was 
no  justification  for  imposing  new  CDBG 
fciir  housing  requirements.  The 
commenter  argued  that  the  changes  to 
these  sections  provide  minimal 
requirements  for  compUance  with  the 
certification  that  a  jurisdiction  will 
affirmatively  further  fair  housing.  The 
rule  now  states  requirements  rather  than 
performance  standards  for  affirmatively 
furthering  fair  housing.  The 
requirements  include  conducting  an 
analysis  of  impediments,  taking  actions 
to  address  the  impediments,  and 
maintaining  records  reflecting  both.  A 
jurisdiction  need  not  do  an  analysis  of 
impediments  every  year,  but  is  expected 
to  have  conducted  its  first  analysis  of 
impediments  no  later  than  12  months 
following  February  6,  1995. 

Subpart  G    Insular  Areas 

In  the  proposed  rule,  there  was  a 
heading  reserved  for  a  separate  subpart 
to  specify  the  consolidated  plan 
requirements  for  insular  areas.  There 
were  no  public  comments  received  on 
this  topic.  The  Department  has  decided 
to  handle  the  few  jurisdictions  that  are 
insular  areas  individually,  through 
administrative  guidance.  Therefore,  this 
rule  contains  no  subpart  G. 

Findings  and  Certifications 

Regulatory  Review 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  Any  changes 
made  to  the  rule  as  a  result  of  that 
review  are  clearly  identified  in  the 
docket  file,  which  is  available  for  public 
inspection  in  the  office  of  the 
Department's  Rules  Docket  Clerk,  room 
10276,  451  Seventh  St.,  SW.. 
Washington,  DC. 

Impact  on  the  Environment 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50  that 
implement  section  102(2)(C}  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  (7:30  a.m.  to  5:30  p.m.) 
in  the  Office  of  the  Rules  Docket  Clerk, 
room  10276,  451  Seventh  Street,  SW.. 
Washington,  E)C  20410-0500. 


Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federafism.  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  significant 
impact  on  States  or  their  political 
subdivisions  since  the  requirements  of 
the  rule  are  Umited  to  requirements 
imposed  by  the  statutes  being 
implemented.  The  final  rule  reflects 
revisions  to  decrease  the  impact  on 
States,  in  particular.  Duplication  of 
effort  by  State  and  local  governments  is 
being  avoided  by  focusing  the  efforts  of 
the  States  on  the  CDBG  nonentitlement 
areas  within  their  borders. 

Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus  is  not 
subject  to  review  under  the  Order.  The 
rule  merely  carries  out  the  mandate  of 
federal  statutes  with  respect  to  planning 
documents  for  housing  and  community 
development  programs. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  FleJdbihty  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  because  it  does  not  place  major 
burdens  on  jurisdictions. 

Regulatory  Agenda 

This  rule  was  listed  as  sequence 
number  1723  under  the  Office  of  the 
Secretary  in  the  Department's 
Semiannual  Regulatory  Agenda 
published  on  November  14. 1994  (59  PR 
57632.  57641),  under  Executive  Order 
12866  and  the  Regulatory  Flexibility 
Act. 

Catalog 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs 
affected  by  this  rule  are  14.218,  14.231. 
14.239,  and  14.241. 

List  of  Subjects 

24  CFR  Part  91 

Grant  programs — Indians. 
HomeowTiership,  Low  and  moderate 
income  housing.  Public  bousing. 

24  CFR  Part  92 

Grant  programs — housing  and 
community  development.  Manufactured 
homes.  Rent  subsidies.  Reporting  and 
record  keeping  requirements. 
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24  CFR  P  irt  570 

Admin  strative  practice  and 
procedur  (.  Grant  programs— housing 
and  comi  lunity  development.  American 
Samoa,  N  orthem  Mariana  Islands. 
Pacific  Is  ands  Trust  Territory.  Puerto 
Rico.  V'lT]  in  Islands. 

24  CFR  l\trt  574 

Commv  nity  facilities,  Disabled. 
Emergen(  y  shelter.  Grant  programs — 
heallh  pn  jgrams.  Grant  programs — 
housing  and  community  development. 
Grant  pre  »rams — social  programs.  HIV/ 
AIDS,  Ho  neless.  Housing,  Low  and 
moderate  income  housing.  Nonprofit 
organizat  ons.  Rent  subsidies.  Reporting 
and  recot  ikeeping  requirements. 
Technica  assistance. 

24CFRPirt576 

Community  facilities.  Emergency 
shelter  gi  mts,  Grant  programs — housing 
and  comi  lunily  development.  Grant 
programs— social  programs.  Homeless. 
Reporting  and  recordkeeping 
requirem  mts. 

24CFRPirt96a 

Grant  p  rograms — ^housing  and 
commun  ty  development.  Loan 
programs  — housing  and  community 
developn  lent.  Public  housing.  Reporting 
and  recoidkeeping  requirements. 

Accorc  ingly,  parts  91.  92,  570.  574, 
576,  and  368  of  title  24  of  the  Code  of 
Federal  F  egulations  are  amended  as 
foilous: 

1.  Part  31  is  revised  to  read  as  follo\*-s: 

PART  gil-CONSOLJDATED 
SUBMISSIONS  FOR  C0MMUf4TTY 
PLANNING  AND  DEVELOPMENT 
PROGRAMS 

Subpart  A|— General 

Sec 

911     Pur»ose. 

91.2    Apj  licability. 

91, S     Def  nitions. 

91.10    Cc  nsolidated  program  year. 

9115    Sl  bmission  date. 

9120    Exzeptions. 

Subpart  9— Citizen  Partictpatton  and 

Consultation 

91  100    C  onsultatlon;  local  governments 

91  105    C  itizen  participation  plan;  local 

gover  iments. 
91.110    Consultation:  States. 
91  115    Citizen  participation  plan;  States 

Subpart  C  — Local  Governments;  Contents 
of  Consol  idated  Plan 

91.20fJ  Ceneral. 

91  205  I  ousing  and  homeless  needs 

asses  menL 

'11210  I  ousing  market  analysis. 

91  21S  5  tralegic  plan. 

•II  220  .^nioaplan. 

■:|  225  Certifications 


91.2J0    Monitoring. 

91.235  Special  case:  abbreviated 
consolidated  plan. 

91.236  -  Special  case;  District  of  (Columbia. 

Subpart  D — State  Govemnr>ents;  Contents 
of  Consolidated  Plan 

91  300  Ceneral. 

91.305  Housing  and  homeless  needs 

assessment. 

91.310  Housing  market  analysis 

91.315  Strategic  plan. 

91.320  Action  plan. 

91.325  Clertiricatiaas. 

91.330  Monitoring. 

Subpart  £— Consortia;  Contents  of 
Consolidated  Pian 

91.400  Applicability. 

91  401  Qtizen  participation  plan. 

91  402  Ckmsolidated  program  year. 

91  405  Housing  and  homeless  needs 

assessment. 

91410  Housing  market  analysis. 

91415  StrateHicplan. 

91.420  Act'cr'  plan. 

91  425  Certifications. 

91.430  Monitoring. 

Subpart  F— Other  General  Requirements 

91.500    HUD  approval  action. 

91.505    Amendments  to  the  consolidated 

plan. 
91.510    Consistency  determinations. 
91.515    Funding  determinations  b^'  HUD. 
91.520    Perfonnance  reports. 
9 1 .  52S    Perfonnance  review  by  HUD. 

AtfUisrity:  42  U.S.C  3535(d),  3601-3619. 
5301-5315.  11331-11388.  12701-12711. 
12741-12756.  and  12901-12912. 

Subpart  A— General 

§91.1    Purpose. 

(a)  Ch'erall  goals.  (1)  The  overall  goal 
of  the  community  planning  and 
development  programs  covered  by  this 
part  is  to  develop  viable  urban 
communities  by  providing  decent 
housing  and  a  suitable  living 
environment  and  expanding  economic 
opportunities  principally  for  low-  and 
moderate-income  persons.  The  primary 
means  towards  this  end  is  to  extend  and 
strengthen  partnerships  among  all  levels 
of  government  and  the  private  sector, 
including  for-profit  and  non-profit 
organizations,  in  the  production  Euid 
operation  of  affordable  housing. 

(i)  Decent  housing  includes  assisting 
homeless  persons  to  obtain  appropriate 
housing  and  assisting  persons  at  risk  of 
becoming  homeless;  retention  of  the 
affordable  housing  stock;  and  increasing 
the  availability  of  permanent  housing  in 
standard  condition  and  affordable  cost 
to  low-income  and  moderate-income 
families,  particularly  to  members  of 
disadvantaged  minorities,  without 
discrimination  on  the  basis  of  race, 
color,  religion,  sex.  national  origin, 
familial  status,  or  disability.  Decent 
housing  also  includes  increasing  the 


supply  of  supportive  housing,  which 
combines  structural  features  and 
services  needed  to  enable  persons  with 
special  needs,  including  persons  with 
HfV/AIDS  and  their  families,  to  hve 
with  dignity  and  independence;  and 
providing  housing  affordable  to  low- 
income  persons  accessible  to  job 
opportunities. 

(ii)  A  suitable  living  environment 
includes  improving  the  safety  and 
livability  of  neighborhoods;  increasing 
access  to  quality  public  and  private 
facilities  and  services;  reducing  the 
isolation  of  income  groups  within  a 
community  or  geographical  area  through 
the  spatial  deconcentration  of  housing 
opportunities  for  persons  of  lower 
income  and  the  revi%lization  of 
deteriorating  or  deteriorated 
neighborhoods;  restoring  and  preserving 
properties  of  special  historic, 
architectural,  or  aesthetic  value;  and 
conservation  of  energy  resources. 

(iii)  Expanded  economic 
opportunities  includes  job  creation  and 
retention;  establishnrent.  stabilization 
and  expansion  of  small  businesses 
(including  microbusinesses);  the 
provision  of  public  services  concerned 
with  employment;  the  provision  of  jobs 
involved  in  carrying  out  activities  under 
programs  covered  by  this  plan  to  low- 
income  persons  living  in  areas  affected 
by  those  programs  and  activities; 
availability  of  mortgage  financing  for 
low-income  persons  at  reasonable  rates 
using  nondiscriminatory  lending 
practices;  access  to  capital  and  credit  for 
development  activities  that  promote  the 
long-term  economic  and  social  viability 
of  the  community;  and  empowerment 
and  self-sufficiency  opportunities  for 
low-income  persons  to  reduce 
generational  poverty  in  federally 
assisted  and  public  housing. 

(2)  The  consolidated  submission 
described  in  this  part  91  requires  the 
jurisdiction  to  state  in  one  document  its 
plan  to  pursue  these  goals  for  all  the 
community  plaiming  and  development 
programs,  as  well  as  for  housing 
programs.  It  is  these  goals  against  which 
the  plan  and  the  jurisdiction's 
performance  under  the  plan  will  be 
evaluated  by  HUD. 

(b)  Functions  of  plan.  The 
consolidated  plan  serves  the  following 
functions: 

(1 )  A  planning  document  for  the 
jurisdiction,  which  builds  on  a 
participatory  process  at  the  lowest 
levels; 

(2)  An  application  for  federal  funds 
under  HUD's  formula  grant  programs; 

(3)  A  strategy  to  be  followed  in 
carrying  out  HUD  programs;  and 

(4)  An  action  plan  that  provides  a 
basis  for  assessing  performance. 
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§91.2    Applicability. 

(a)  The  following  formula  grant 
programs  are  covered  by  the 
consolidated  plan: 

(1)  The  Community  Development 
Block  Grant  (CDBG)  programs  (see  24 
CFR  part  570,  subparts  D  and  I): 

(2)  The  Emergency  Shelter  Grants 
(ESG)  program  (see  24  CFR  part  576): 

(3)  The  HOME  Investment 
Partnerships  (HOME)  program  (see  24 
CFR  part  92);  and 

(4)  The  Housing  Opportunities  for 
Persons  With  AIDS  (HOPWA)  program 
(see  24  CFR  part  574). 

(b)  The  following  programs  require 
either  that  the  jurisdiction  receiving 
funds  directly  from  HUD  have  a 
consolidated  plan  that  is  approved  bv 
HUD  or  that  the  application  for  HUD 
funds  contain  a  certification  that  the 
application  is  consistent  with  a  HUD- 
approved  consolidated  plan: 

(1)  The  HOPE  1  Public  Housing 
Homeownership  (HOPE  I)  program  (see 
24  CFR  Subtitle  A.  Appendix  A); 

(2)  The  HOPE  II  Homeownership  of 
Multifamily  Units  (HOPE  II)  program 
(see  24  CFR  Subtitle  A.  Appendix  B): 

(3)  The  HOPE  III  Homeownership  of 
Single  Family  Homes  (HOPE  II!) 
program  (see  24  CFR  part  572); 

(4)  The  Low-Income  Housing 
Preser\ation  (prepayment  avoidance 
incentives)  program,  when  administered 
by  a  State  agency  (see  24  CFR  248.177): 

(5)  The  Supportive  Housing  for  the 
Elderly  (Section  202)  program  (see  24 
CFR  part  889); 

(6)  The  Supportive  Housing  for 
Persons  with  Disabihties  program  (see 
24  CFR  part  890); 

(7)  The  Supportive  Housing  program 
(see  24  CFR  part  583); 

(8)  The  Single  Room  Occupancy 
Housing  (SRO)  program  (see  24  CFR 
part  882.  subpart  H); 

(9)  The  Shelter  Plus  Care  program  (see 
24  CFR  part  582); 

(10)  The  Community  Development 
Block  Grant  program — Small  Cities  (see 
24  CFR  part  570,  subpart  E); 

(11)  HOME  program  reallocations; 

(12)  Revitalization  of  Severely 
Distressed  Public  Housing  (section  24  of 
the  United  States  Housing  Act  of  1937, 
(42  U.S.C.  1437  efseq.)); 

(13)  Hope  for  Youth:  Youthbuild  (see 
24  CFR  part  585); 

(14)  The  John  Heinz  Neighborhood 
Development  program  (see  24  CFR  part 
594); 

(15)  The  Lead-Based  Paint  Hazard 
Reduction  program  (see  24  CTR  part  35); 

(16)  Grants  for  Regulatory  Barrier 
Removal  Strategies  and  Implementation 
(section  1204,  Housing  and  Community 
Development  Act  of  1992  (42  U.S.C. 
12705c));  and 


(17)  Competitive  grants  under  the 
Housing  Opportunities  for  Persons  With 
AIDS  (HOPWA)  program  (see  24  CFR 
part  574). 

(c)  Other  programs  do  not  require 
consistency  with  an  approved 
consolidated  plan.  However,  HLT) 
funding  allocations  for  the  Section  8 
Certificate  and  Voucher  Programs  are  to 
be  made  in  a  way  that  enables 
participating  jurisdictions  to  carr}-  out 
their  consolidated  plans. 

§91.5    Definitions. 

Certification.  A  written  assertion, 
based  on  supporting  evidence,  that  must 
be  kept  available  for  inspection  by  HUD, 
by  the  Inspector  General  of  HUD,  and  bv 
the  public.  The  assertion  shall  be 
deemed  to  be  accurate  unless  HLID 
determines  otherwise,  after  inspecting 
the  evidence  and  providing  due  notice 
and  opportunity  for  comment. 

Consolidated  plan  (or  "the  plan"! 
The  document  that  is  submitted  to  HUD 
that  serves  as  the  planning  document 
(comprehensive  housing  affordabilily 
strategy  and  community  development 
plan)  of  the  jurisdiction  and  an 
application  for  funding  under  any  of  the 
Community  Planning  and  Development 
formula  grant  programs  (CDBG.  ESG, 
HOME,  or  HOPWA),  which  is  prepared 
in  accordance  with  the  process 
prescribed  in  this  part. 

Consortium.  An  organization  of 
geographically  contiguous  units  of 
general  local  government  that  are  acting 
as  a  single  unit  of  general  local 
goverrunent  for  purposes  of  the  HOME 
program  (see  24  CFR  part  92). 

Cost  burden.  The  extent  to  which 
gross  housing  costs,  including  utility 
costs,  exceed  30  percent  of  gross 
income,  based  on  data  available  from 
the  U.S.  Census  Bureau. 

Elderly  person.  A  person  who  is  at 
least  62  years  of  age. 

Emergency  shelter.  Any  facility  with 
overnight  sleeping  accommodations,  the 
primary  purpose  of  which  is  to  provide 
temporary  shelter  for  the  homeless  in 
general  or  for  specific  populations  of  the 
homeless. 

Extremely  low-income  family.  Family 
whose  income  is  between  0  and  30 
percent  of  the  median  income  for  the 
area,  as  determined  by  HUD  with 
adjustments  for  smaller  and  larger 
famiUes,  except  that  HUD  may  establish 
income  ceilings  higher  or  lower  than  30 
percent  of  the  median  for  the  area  on  the 
basis  of  HUD's  findings  that  such 
variations  are  necessary  because  of 
prevaihng  levels  of  construction  costs  or 
fair  market  rents,  or  unusually  high  or 
low  family  incomes. 

Homeless  family  with  children.  A 
family  composed  of  the  following  types 


of  homeless  persons:  at  least  one  parent 
or  guardian  and  one  child  under  the  age 
of  18;  a  pregnant  woman;  or  a  person  in 
the  process  of  securing  legal  custody  of 
a  person  under  the  age  of  18. 

Homeless  person.  A  youth  (17  years 
or  younger)  not  accompanied  by  an 
adult  (18  years  or  older)  or  an  adult 
without  children,  who  is  homeless  (not 
imprisoned  or  otherwise  detained 
pursuant  to  an  Act  of  Congress  or  a  State 
law),  including  the  following: 

(1)  An  individual  who  lacks  a  fixed, 
regular,  and  adequate  nighttime 
residence;  and 

(2)  An  individual  who  has  a  primary 
nighttime  residence  that  is: 

(i)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing  for  th«' 
mentally  ill); 

(ii)  An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionalized:  or 

(iii)  A  public  or  private  place  not 
designed  for.  or  ordinarily  used  as.  a 
regular  sleeping  accommodation  for 
human  beings. 

Homeless  subpopulations.  Include  hut 
are  not  limited  to  the  following 
categories  of  homeless  persons:  severely 
mentally  ill  only,  alcohol/drug  addicird 
only,  severely  mentally  ill  and  alcohol/ 
drug  addicted,  fleeing  domestic 
violence,  youth,  and  persons  with  HIV/ 
AIDS. 

HUD.  The  United  States  Depanmenl 
of  Housing  and  Urban  Development 

Jurisdiction.  A  State  or  unit  of  generol 
local  government. 

Large  family.  Family  of  five  or  more 
persons. 

Lead-based  paint  hazards  ^ny 
condition  that  causes  exposure  to  leail 
from  lead-contaminated  dust,  lead- 
contaminated  soil,  lead-contaminated 
paint  that  is  deteriorated  or  present  in 
accessible  surfaces,  friction  surfaces,  or 
impact  surfaces  that  would  result  in 
adverse  human  health  effects  as 
established  by  the  appropric'e  Federal 
agency. 

Low-income  families.  Low-income 
families  whose  incomes  do  not  exceed 
50  percent  of  the  median  family  income 
for  the  area,  as  determined  by  HIT)  with 
adjustments  for  smaller  and  larger 
families,  except  that  HUD  may  establish 
income  ceilings  higher  or  lower  than  50 
percent  of  the  median  for  the  area  on  the 
basis  of  HUD's  findings  that  such 
variations  are  necessary  because  of 
prevailing  levels  of  construction  costs  or 
fair  market  rents,  or  unusually  high  or 
low  family  incomes. 

Middle-income  family.  Family  whose 
income  is  between  80  percent  and  95 
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percent  of  the  oiedian  income  for  the 
area,  as  deiermined  by  HUD.  with 
adjustments  for  smaller  and  Larger 
families,  ^xcept  that  HUD  may  esUblish 
income  ceilings  higher  or  lower  than  95 
percent  of  the  median  for  the  area  on  the 
basis  of  HUDs  findings  that  such 
variatioDi  are  necessary  because  of 
prevailiai  levels  of  construction  costs  or 
fair  maiiff  rents,  or  unusually  high  or 
low  Camik  incomes.  (This  corresponds 
to  the  term  "moderate  income  family" 
under  th^  CHAS  statute.  42  U.S.C 
12705.)    I 

Moderate-income  family.  Family 
whose  income  does  not  exceed  80 
percent  c^  the  median  income  for  the 
area,  as  dbtennined  by  HUD  with 
adjustments  for  smaller  and  larger 
families. except  that  HLfD  may  establish 
income  c^licgs  higher  or  lower  than  80 
percent  df  the  med^  for  the  area  on  the 
basis  of  HUD's  findings  that  such 
variation^  are  necessary  because  of 
prevailii]|g  levels  of  construction  costs  or 
fair  nu(it9t  rents,  or  unusually  high  or 
low  family  incomes. 

Overcrowding  A  housing  unit 
containing  more  than  one  person  per 
room. 

Persoat  with  a  disability.  A  person 
who  is  d^ennined  to: 

{ 1 )  Hate  a  physical,  mental  or 
emotional  impairment  that: 

(i)  Is  expected  to  be  of  long-continued 
and  indefinite  duration: 

(ii)  SiArtantiaHy  impedes  his  or  her 
ability  to  hve  independently;  and 

(iii)  Is  pf  such  a  nature  that  the  ability 
could  beimproved  by  more  suitable 
housing  conditions:  or 

(2)  Haue  a  developmental  disability, 
as  define  d  in  section  102(7)  of  the 
Developmental  Disabilities  Assistance- 
and  BiU  of  Rights  Act  (42  U.S.C.  6001- 
6007h  oc 

(3)  be  (he  surviving  member  or 
memberi  of  any  family  that  had  been 
living  in  an  assisted  unit  with  the 
deceased  member  of  the  family  who  had 
a  disability  at  the  time  of  his  or  her 
death.   T 

Povemr  level  family.  Family  with  an 
income  ^low  the  poverty  line,  as 
defined  by  the  Office  of  Management 
and  Builg^  and  revised  annually. 

Seven  cost  burden.  The  extent  to 
which  gross  housing  costs,  including 
utility  c^sts,  exceed  50  percent  of  gross 
income,  based  on  data  available  from 
the  U.S.  Census  Bureau. 

State.  Any  State  of  the  United  States 
and  the  Commonwealth  of  Puerto  Rico. 

Tran^tlonal  housing.  A  project  that  is 
,  desi^e^  to  provide  housing  and 
appropriate  supportive  services  to 
homeless  persons  to  facilitate  movement 
to  independent  living  within  24  months, 
nr  a  longer  period  approved  by  HUD. 


For  purposes  of  the  HOME  program. 
there  is  no  HUD-approved  time  period 
for  moving  to  independent  living. 

Unit  0f  general  local  government.  A 
city.  towTU  township,  county,  parish, 
village,  or  other  general  purpose 
political  subdivision  of  a  State;  an  urban 
county;  and  a  consortium  of  such 
poUtical  subdivisions  recognized  by 
HUD  in  aooordance  with  the  HOME 
program  (24  CFR  part  92)  or  the  CDBG 
program  (24  CFR  part  570). 

Urban  county.  See  definition  in  24 
CFR  570.3. 

§91.10    Consolidated  program  year. 

(a)  Each  of  the  following  programs 
shall  be  administered  by  a  jurisdiction 
on  a  single  consolidated  program  year, 
established  by  the  jurisdiction:  CDBG. 
ESC.  HOME,  and  HOPWA.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  the  program  year  shall  run  for 

a  twelve  m(mth  period  and  begin  on  the 
first  calendar  day  of  a  month. 

(b)  Once  a  program  year  is 
established,  the  jurisdiction  may  either 
shorten  ot  lengthen  its  program  year  to 
change  the  beginning  date  of  the 
following  program  year,  provided  that  it 
notifies  HUD  in  writing  at  least  two 
months  before  the  date  the  program  year 
would  have  ended  if  it  had  not  been 
lengthened  or  at  least  two  months  before 
the  end  of  a  proposed  shortened 
program  year. 

(c)  See  subpart  E  of  this  part  for 
requirements  concerning  program  year 
for  units  of  general  kical  government 
that  are  part  of  a  consortium. 

§91.15    Subndsslon data. 

(a)  General.  (1)  In  order  to  facilitate 
continuity  in  its  program  and  to  provide 
accountability  to  citizens,  each 
jurisdiction  should  submit  its 
consolidated  plan  to  HUD  at  least  45 
days  before  the  start  of  its  program  year. 
(But  see  §  %2J52Qo\  of  this  subtitle  with 
respect  to  newly  eligible  jurisdictions 
under  the  HOME  program.)  With  the 
exception  of  the  August  16  date  noted 
in  paragraph  (aM2)  of  this  section.  HUD 
may  gramt  a  (urisdiction  an  extension  of 
the  submission  deadline  for  good  cause. 

(2)  In  no  event  will  HUD  accept  a 
submission  earlier  than  November  15  or 
later  than  August  16  of  the  Federal  fiscal 
year  for  which  the  grant  funds  are 
appropriated.  (Failure  to  submit  the 
plan  by  August  16  will  automatically 
result  in  a  loss  of  the  CDBG  funds  to 
which  the  jurisdiction  would  otherwise 
be  entitled.) 

(3)  A  jurisdiction  may  have  a  program 
year  that  concides  with  the  Federal 
fiscal  year  (e.g.,  October  1. 1995  through 
September  30. 1996  for  Federal  fiscal 
year  1996  funds.  However,  the 


consolidated  plan  may  not  be  submitted 
earlier  than  November  15  of  the  Federal 
fiscal  year  and  HUD  has  the  period 
specified  in  §91.500  to  review  the 
consolidated  plan. 

(4)  See  §  91.20  for  HUD  field  office 
authorization  to  grant  exceptions  to 
these  provisions. 

(b)  Frequency  of  submission.  (1)  The 
action  plan  and  the  certifications  must 
be  submitted  on  an  annual  basis. 

(2)  The  complete  submission  must  be 
submitted  less  fiiequently,  in  accordance 
with  a  period  to  be  specified  by  the 
jurisdiction;  however,  in  no  event  shall 
the  complete  submission  be  submitted 
less  frequently  that  every  five  years. 

§91.20    Exceptions. 

The  HUD  field  office  may  grant  a 
jurisdiction  an  exception  from 
submitting  all  or  part  of  the 
consolidated  plan  in  FY  1995.  from  the 
submission  deadline,  or  from  a 
requirement  in  the  implementation 
guidelines  for  good  cause,  as 
determined  by  the  field  office,  and 
reported  in  writing  to  HUD  ^ 

Headquarters — to  the  extent  the 
requirement  is  not  required  by  statute  or 
regulation. 

Subpart  B— Citizan  Participation  and 
Consultation 

§  91 .1 00    Consuttatlon;  local  governments. 

(a)  General.  (1)  When  preparing  the 
consolidated  plan,  the  jurisdiction  shall 
consult  with  other  public  and  private 
agencies  that  provide  assisted  housing, 
health  services,  and  social  services 
(including  those  focusing  on  services  to 
children,  elderly  persons,  persons  with 
disabilities,  persons  with  HIV/ AIDS  and 
their  families,  homeless  persons)  during 
preparation  of  the  consolidated  plan. 

(2)  When  preparing  the  portion  of  its 
consolidated  plan  concemiog  lead- 
based  paint  hazards,  the  jurisdiction 
shall  consult  with  State  or  local  health 
and  child  tvelfare  agencies  and  exaiaine 
existing  data  related  to  lead-based  paint 
hazards  and  poisonings,  including 
health  department  data  on  the  addresses 
of  housing  units  in  which  children  have 
been  identified  as  lead  poisoned. 

(3)  When  preparing  the  description  of 
priority  nonhousing  community 
development  needs,  a  imit  of  general 
local  government  must  notify  adjacent 
units  of  general  local  government,  to  the 
extent  practicable.  The  nonhousing 
community  development  plan  must  be 
submitted  to  the  state,  and,  if  the 
jurisdiction  is  a  CDBG  entitlement 
grantee  other  than  an  urban  county,  to 
the  county. 

(4)  The  jurisdiction  also  should 
consult  with  adjacent  units  of  general 
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local  government,  including  local 
goverimient  agencies  with  metropolitan- 
wide  planning  responsibilities  where 
they  exist,  particularly  for  problems  and 
solutions  that  go  beyond  a  single 
jurisdiction. 

(b)  HOPWA.  The  largest  city  in  each 
eligible  metropolitan  statistical  area 
(EMSA)  that  is  eligible  to  receive  a 
HOPWA  formula  allocation  must 
consult  broadly  to  develop  a 
metropolitan-wide  strategy  for 
addressing  the  needs  of  persons  with 
HIV/ AIDS  and  their  families  living 
throughout  the  EMSA.  All  jurisdictions 
within  the  EMSA  must  assist  the 
jurisdiction  that  is  applying  for  a 
HOPWA  allocation  in  the  preparation  of 
the  HOPWA  submission. 

(c)  Public  housing.  The  jurisdiction 
shall  consult  with  the  local  public 
housing  agency  participating  in  an 
approved  Comprehensive  Grant 
program  concerning  consideration  of 
public  housing  needs  and  planned 
Comprehensive  Grant,  program 
activities.  This  consultation  vdll  help 
provide  a  better  basis  for  the 
certification  by  the  local  Chief  Executive 
Officer  that  the  Comprehensive  Grant 
Plan/annual  statement  is  consistent 
with  the  local  government's  assessment 
of  low-income  housing  needs  (as 
evidenced  in  the  consolidated  plan)  and 
that  the  local  government  will  cooperate 
in  providing  resident  programs  and 
services  (as  required  by  §  968.320(d)  of 
this  title  for  the  Comprehensive  Grant 
program).  It  will  also  help  ensure  that 
activities  with  regard  to  local  drug 
elimination,  nei^borhood 
improvement  programs,  and  resident 
programs  and  services,  funded  under 
the  public  housing  program  and  those 
funded  under  a  program  covered  by  the 
consolidated  plan  are  fully  coordinated 
to  achieve  comprehensive  community 
development  goals. 

§91.105    Citizen  participation  plan;  local 
govemments. 

(a)  Applicability  and  adoption  of  the 
citizen  participation  plan.  (1)  The 
jurisdiction  is  required  to  adopt  a 
citizen  participation  plan  that  sets  forth 
the  jurisdiction's  policies  and 
procedures  for  citizen  participation. 
(Where  a  jurisdiction,  before  March  6, 
1995,  adopted  a  citizen  participation 
plan  that  complies  with  section 
104(a)(3)  of  the  Housing  and 
Community  Development  Act  of  1974 
(42  U.S.C.  5304(A)(3))  but  will  need  to 
amend  the  citizen  participation  plan  to 
comply  with  provisions  of  this  section, 
the  citizen  participation  plan  shall  be 
amended  by  the  first  day  of  the 
jurisdiction's  program  year  that  begins 


on  or  after  180  days  following  March  6, 
1995.) 

(2)  Encouragement  of  citizen 
participation,  (i)  The  citizen 
participation  plan  must  provide  for  and 
encourage  citizens  to  participate  in  the 
development  of  the  consolidated  plan, 
any  substantial  amendments  to  the 
consolidated  plan,  and  the  performance 
report. 

(ii)  These  requirements  are  designed 
especially  to  encourage  participation  by 
low-  and  moderate-income  persons, 
particularly  those  living  in  slum  and 
blighted  areas  and  in  areas  where  CDBG 
funds  are  proposed  to  be  used,  and  by 
residents  of  predominantly  low-  and 
moderate-income  neighborhoods,  as 
defined  by  the  jurisdiction.  A 
jurisdiction  also  is  expected  to  take 
whatever  actions  are  appropriate  to 
encourage  the  participation  of  all  its 
citizens,  including  minorities  and  non- 
English  speaking  persons,  as  well  as 
persons  with  disabilities. 

(iii)  The  jurisdiction  shall  encourage, 
in  conjunction  with  consultation  with 
public  housing  authorities,  the 
participation  of  residents  of  public  and 
assisted  housing  developments,  in  the 
process  of  developing  and 
implementing  the  consolidated  plan, 
along  with  other  low-income  residents 
of  targeted  revitalization  areas  in  which 
the  developments  are  located.  The 
jurisdiction  shall  make  an  effort  to 
provide  information  to  the  housing 
agency  about  consolidated  plan 
activities  related  to  its  developments 
and  surrounding  communities  so  that 
the  housing  agency  can  make  this 
information  available  at  the  annual 
public  hearing  required  under  the 
Comprehensive  Grant  program. 

(3)  Citizen  comment  on  the  citizen 
participation  plan  and  amendments. 
The  jurisdiction  must  provide  citizens 
with  a  reasonable  opportunity  to 
comment  on  the  original  citizen 
participation  plan  and  on  substantial 
amendments  to  the  citizen  participation 
plan,  and  must  make  the  citizen 
participation  plan  public.  The  citizen 
participation  plan  must  be  in  a  format 
accessible  to  f>ersons  with  disabilities, 
upon  request. 

(b)  Development  of  the  consolidated 
plan.  The  citizen  participation  plan 
must  include  the  following  minimum 
requirements  for  the  development  of  the 
consolidated  plan. 

(1)  The  citizen  participation  plan 
must  require  that,  before  the  jurisdiction 
adopts  a  consolidated  plan,  the 
jurisdiction  will  make  available  to 
citizens,  public  agencies,  and  other 
interested  parties  information  that 
includes  the  amount  of  assistance  the 
jurisdiction  expects  to  receive 


(including  grant  funds  and  program 
income)  and  the  range  of  activities  that 
may  be  undertaken,  including  the 
estimated  amount  that  will  benefit 
persons  of  low-  and  moderate-income. 
The  citizen  participation  plan  also  must 
set  forth  the  jurisdiction's  plans  to 
minimize  displacement  of  persons  and 
to  assist  any  persons  displaced, 
specifying  the  types  and  levels  of 
assistance  the  jurisdiction  will  make 
available  (or  require  others  to  make 
available)  to  p>ersons  displaced,  even  if 
the  jurisdiction  expects  no  displacement 
to  occur.  The  citizen  participation  plan 
must  state  when  and  how  the 
jurisdiction  will  make  this  information 
available. 

(2)  The  citizen  participation  plan 
must  require  the  jurisdiction  to  publish 
the  proposed  consolidated  plan  in  a 
manner  that  affords  citizens,  public 
agencies,  and  other  interested  parties  a 
reasonable  opportunity  to  examine  its 
contents  and  to  submit  comments.  The 
citizen  participation  plan  must  set  forth 
how  the  jurisdiction  will  publish  the 
proposed  consolidated  plan  and  give 
reasonable  opportunity  to  examine  the 
contents  of  the  proposed  consolidated 
plan.  The  requirement  for  publishing 
may  be  met  by  publishing  a  summary  of 
the  proposed  consolidated  plan  in  one 
or  more  newspapers  of  general 
circulation,  and  by  making  copies  of  the 
proposed  consolidated  plan  available  at 
libraries,  government  offices,  and  public 
places.  The  summary  must  describe  the 
contents  and  purpose  of  the 
consolidated  plan,  and  must  include  a 
list  of  the  locations  where  copies  of  the 
entire  proposed  consolidated  plan  may 
be  examined.  In  addition,  the 
jurisdiction  must  provide  a  reasonable 
number  of  free  copies  of  the  plan  to 
citizens  and  groups  that  request  it. 

(3)  The  citizen  participation  plan 
must  provide  for  at  least  one  public 
hearing  during  the  development  of  the 
consolidated  plan.  See  paragraph  (e)  of 
this  section  for  public  hearing 
reouirements,  generally. 

(4)  The  citizen  participation  plan 
must  provide  a  period,  not  less  than  30 
days,  to  receive  comments  ftx)m  citizens 
on  the  consolidated  plan. 

(5)  The  citizen  participation  plan 
shall  require  the  jurisdiction  to  consider 
any  comments  or  views  of  citizens 
received  in  writing,  or  orally  at  the 
public  hearings,  in  preparing  the  final 
consolidated  plan.  A  summary  of  these 
comments  or  views,  and  a  summary  of 
any  comments  or  views  not  accepted 
and  the  reasons  therefor,  shall  be 
attached  to  the  final  consolidated  plan. 

(c)  Amendments.  (1)  Criteria  for 
amendment  to  consolidated  plan.  The 
citizen  participation  plan  must  specify 
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the  crilcriii  the  iurisdiction  will  use  for 
detenniniiig  what  changes  in  tht^ 
jurisdictioti's  planned  or  actual 
activities  constitute  a  substantial 
anieodmeiit  to  the  consolidated  plan. 
(See  §  91 .305.)  It  must  include  among 
the  criterii  for  a  substantial  amendment 
changes  ir|  the  use  of  CDBG  funds  from 
one  eiieibie  activity'  to  another. 

(2)  Tnetilizen  participation  plan 
must  provide  citizens  with  reasonable 
notice  ann  an  opportunity  to  comment 
on  substaitial  amendments.  The  citizen 
pai';cipation  plan  must  state  how 
reu->onabM  notice  and  an  opportunity  to 
comment  ivill  be  given.  The  citizen 
p.irticipatioa  plan  must  provide  a 
per.uJ.  not  less  than  30  days,  to  receive 
comments  on  the  substantial 
amendfnert  before  the  amendment  is 
irnulemented. 

(?)  The  kitizen  participation  plan 
shall  reqi»re  the  juriftiiction  to  consider 
any  comnlents  or  vieus  of  citizens 
received  in  writing,  or  orally  at  public 
hearings. If  any,  in  preparing  the 
substantial  amendment  of  the 
consr»tid4ed  plan.  A  summary  of  these 
comment^  or  views,  and  a  summary  of 
any  comments  or  views  not  accepted 
and  the  rsasons  therelor.  shall  be 
attached  ^  tlie  substantial  amendment 
of  the  cofisolidated  plan. 

(d!  Ptrfbrniance  reports.  (1)  The 
citizen  piiticipation  pl<in  must  provide 
citizens  «« ith  reasoai^le  notice  and  an 
opportun  ty  tn  comment  on 
pe rformai  ice  reports.  The  citizen 
participal  ion  plan  must  slate  how 
reasonabi  s  notice  and  an  opportunity  to 
comment  will  be  given.  The  citizen 
participal  ion  plan  must  provide  a 
period,  n  )l  less  than  15  days,  to  receive 
comment  i  on  the  perfon:vance  report 
that  is  to  )e  submitted  to  HUD  before  its 
submissiiin. 

(2)  The  ciuzen  participation  plan 
shall  reqt  ire  the  jurisdiction  to  consider 
anv  comi  tents  or  view^  of  citizens 
recei\^  n  writing,  or  orally  at  public 
hearings  n  preparing  the  perfonnance 
report.  A  summary  of  these  comments 
or  views  *aU  be  attached  to  the 
perfnrma  wa»  report. 

(el  Put  tic  htsarings.  (t )  The  citizen 
participa  ion  plan  must  provide  for  at 
least  two  public  heariiigs  per  war  to 
oljtdin  ci  izens"  views  and  to  respond  to 
propusai  i  and  questions,  to  be 
conducted  at  a  minimum  of  two 
different  stages  of  the  program  year. 
Together,  the  hearings  must  address 
housing  1  ind  community  development 
needs,  divelopment  of  proposed 
activitie^,  and  review  of  program 
performance.  To  obtain  the  views  of 
citizens  tm  housing  and  community 
developtfient  needs,  iircluding  prioritv' 
nonhotning  cowinmnity  development 


needs,  the  citisen  participation  plan 
must  provide  that  at  least  one  of  these 
hearings  is  heW  before  the  proposed 
consolidated  plan  is  published  for 
comment. 

(2)  The  citizen  participation  plan 
must  state  how  and  when  adequate 
advance  notice  will  be  given  to  citizens 
of  each  hearing,  with  sufficient 
information  published  about  the  subject 
of  the  hearing  to  permit  informed 
comment.  (Publishing  small  print 
notices  in  the  newspaper  a  few  days 
before  the  hearing  does  not  constitute 
adequate  notice.  Although  HUD  is  not 
specifying  the  length  of  notice  required, 
it  would  consider  two  weeks  adequate.) 

(3)  The  ciuzen  participation  plan 
must  provide  that  hearings  be  held  at 
times  and  locations  convenient  to 
potential  and  actual  beneBciaries.  and 
with  accommodation  for  persons  with 
disabilities.  The  citizen  participation 
plan  must  specify  how  it  will  meet  these 
requirements. 

(4)  The  citizen  participation  plan 
must  identify  how  the  needs  of  non- 
English  speaking  residents  will  be  met 
in  the  case  of  public  hearings  where  a 
significant  number  of  non-English 
speaking  residents  can  be  reasonably 
expected  to  participate. 

(f)  Meetings.  The  citizen  participation 
plan  must  provide  citizens  with 
reasonable  and  timely  access  to  local 
meetings. 

(g)  Availabthty  to  the  public.  Ttie 
citizen  participation  plan  must  provide 
that  the  consolidated  plan  as  adopted, 
substantial  amendments,  and  the 
performance  report  will  be  available  to 
the  public,  including  the  availability  of 
materials  in  a  form  accessible  to  persons 
with  disabilities,  upon  request  The 
citizen  participation  plan  must  state 
how  these  documents  will  be  available 
to  the  public. 

(h)  Access  to  records.  The  citizen 
pirticipation  plan  must  require  the 
jurisdiction  to  provide  citizens,  public 
agencies,  and  other  interested  parties 
with  reasonable  and  timely  access  to 
information  and  records  relating  to  the 
jurisdiction's  consolidated  plan  and  the 
jurisdiction's  use  of  assistance  under  the 
proems  covered  by  this  part  during 
the  preceding  five  years. 

(i)  Technical  assistance.  The  citizen 
participation  plan  must  provide  for 
technical  assistance  to  groups 
.  representative  of  persons  of  low-  and 
moderate-income  that  request  sucii 
assistance  in  developing  proposals  for 
funding  assistance  under  any  of  the 
programs  covered  by  the  consolidated 
plan,  with  the  level  and  type  of 
assistance  tietermined  by  the 
jurisdiction.  The  assistance  need  not 


include  the  provision  of  funds  to  the 
groups. 

(j)  Complaints.  The  citizen 
participation  plan  shall  describe  the 
jurisdiction's  appropri«ite  and 
practicable  procedures  to  handle 
complaints  from  citizens  related  to  the 
consolidated  plan,  amendments,  and 
performance  report.  At  a  minimuni.  the 
citizen  participation  plan  shall  require 
that  the  jurisdiction  must  provide  a 
timely,  substantive  ivritten  response  to 
every  written  citizen  complaint,  within 
an  established  period  of  time  (within  15 
working  days,  where  practicable,  if  the 
jurisdiction  is  a  CDBG  grant  recipient). 

(k)  Use  of  citizen  participation  plan. 
The  jurisdiction  must  follow  its  citizen 
participation  plan. 

(1)  Jurisdiction  responsibility.  The 
requirements  for  citizen  participation  do 
not  restrict  the  responsibility  or 
authority  of  Ae  jurisdiction  for  the 
development  and  execution  of  its 
consolidated  plan. 

(Approved  by  the  Office  of  Managecoent  and 
Budget  under  control  lliumber  2506-01 17j. 

§91.110    Consuitalion;  S«Mes. 

When  preparing  the  consolidated 
plan,  the  State  shall  consult  with  other 
public  and  private  agencies  that  provide 
assisted  housing  (including  any  State 
housing  e^ncy  administering  public 
housing),  health  services,  and  social 
services  (including  those  focusing  on 
services  to  children,  elderly  persons, 
persons  with  disabilities,  persons  with 
HIV/ AIDS  and  their  families,  homeless 
persons)  during  preparation  of  the 
consolidated  plan.  When  preparing  the 
portion  of  its  consolidated  plan 
concerning  lead-based  paint  hazards, 
the  State  shall  consult  with  State  or 
local  health  and  child  welfare  agencies 
and  examine  existing  data  related  to 
lead-based  paint  hazards  and 
poisonings,  including  health 
department  data  on  (he  addresses  of 
housing  imits  in  which  children  have 
been  identified  as  lead  poisoned.  iVhen 
preparing  its  method  of  distribution  of 
assistance  under  the  CDBG  program,  a 
State  must  consult  with  lt>cal 
goverrunents  in  nonentitlement  areas  of 
the  State. 

(.Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2506-0117). 

§91.115    Ciliasn  participaaon  plan;  States. 

(a)  Applicability  and  adoption  of  the 
citizen  participation  plan.  [\)  The  State 
is  required  to  adopt  a  citizen 
participation  plan  that  sets  forth  the 
State's  policies  and  procedures  for 
citizen  participation.  (Where  a  State, 
before  March  6, 1995,  adopted  a  citizen 
participation  plan  that  complies  with 
section  104laK3)  of  the  Housing  and 


CoBmamity  Develajaaeat  Act  oi  1974 
(42  U.S.C  5304(A)O)>  but  will  need  to 
amend  the  citizen  partiieipatiun  plan  to 
comply  wltb  provisions,  of  this  section, 
the  citizen  participation  plan  shall  be 
ioncnded  by  the  first  day  of  the  State's 
program  year  that  begins  on  or  after  180 
days  foUmving  March  6,  1995. 

(2)  Encouragement  of  citizen 
participation.  The  citizen  participation 
plan  must  provide  for  and  encourage 
citizens  to  participle  in  the 
devefopmeot  of  the  coasolidated  plan, 
any  substantial  amendments  to  th« 
consolidated  plan,  and  the  perfcirmaace 
report.  These  requirements  are  designed 
especially  to  encourage  participatifls  \rf 
low-  and  moderate-income  persons, 
particnlarly  those  liviBg  in  shim  and 
blighted  areas  and  in  ar«as  where  CDBG 
funds  are  proposed  to  be  u.-ied  and  by 
residents  of  predcrainazttTy  tow-  and 
moderate- iQciHne  neighborhoods,  as 
defined  by  the  State.  A  State  also  ia 
esipccted  to  take  whatever  actions  are 
appropriate  to  encourage  th« 
participation  ol  all  iCa  asixmns, 
including  minorities  and  oon-EiigHsb 
speaking  persons,  as  well  as  persons 
with  disaiuhties. 

(3)  Citizen  ami  locai  government 
conaneat  em  the  citizen  paxticipatiam 
pkm  and  axaerufments.  "The  State  must 
provide  citizens  and  \uiits  erf  general- 
local  government »  reasonable 
opportunity  to  ccHnment  on  the  original 
citizen  partieipatiaB  plan  and!  on 
substantial  amendments  to  the  citizen 
participation  plan,  and  must  make  the 
citizen  participation  plan  public.  The 
citizen  participation  plan  must  be  in  a 
format  accessible  to  persons  with 
disabilities,  upon  request. 

(b)  Development  of  the  consoLdaUed 
plan.  The  citizen  participation  plan 
must  include  the  following  miniimim 
require?nents  for  the  development  ottke 
consoi!(:;<ted  plan. 

(1)  The  citizen  particip^ion  plan 
must  require  that,  before  the  State 
adopts  a  consolidated  plan,  the  State 
will  make  available  to  citizens,  pub^ 
agencies,  and  other  interested  parties 
ia&uulation  that  includes  the  amouat  of 
assistance  tbe  State  expects  to  receive 
arul  the  range  of  activities  that  nuiy  be 
undertaken,  including  the  estimated 
amount  that  will  benefit  persons  uf  low 
and  moderate-income  and  the  plans  to 
minimize  displacement  of  persons  and' 
to  assist  any  pwrsons  displaced.  The 
citizen  participation  plan  must  state 
when  and  how  the  State  will  make  this 
information  available. 

iZ)  The  citizen  pailicipation  plan 
must  require  the  State  to  publish  the 
proposed  ccrasolidated  plaa  in  a  maimer 
that  cHofdadtiaetis,  uasfes  of  gmeval 
local  governments,  pubtk  aftenr.i«s,  and 


other  interested  pasties  a  reasooabte 
opportunity  to  examine  its  contents  and 
to  submit  comments.  The  citizen, 
participation  plan  must  set  forth  boMr 
the  State  will  publish  the  proposed 
consolidated  plan  and  girve  reasonable 
opportunity  to  examine  the  contents  of 
the  projMsed  consolidated  plan.  The 
requirement  for  publishing  may  be  met 
by  publishing  a  summary  of  the 
proposed  consolidated  plan  in  one  or 
more  newspapers  of  general  circulatioiu 
and  by  making  copies  of  the  proposeti 
consolidated  plan  available  at  libraries, 
govermnent  offices,  and  puWic  plares. 
The  summary  must  describe  the 
contents  and  purpose  of  the 
consolidated  plan,  and  must  iaclude  a 
Est  of  the  locations  where  copies  of  the 
entire  proposed  consnlrdafed  plan  may 
be  examined.  In  addition,  the  Stafe  nrast 
provide  a  reasonable  unniber  of  free 
copies  of  the  plan  to  citizens  and  groufrs 
that  reoHest  it. 

(3)  The  citizen  parrj«-ipafifji»  pj!a» 
must  provide  for  at  least  one  pnbfic 
hemng  on  housing  and  cemmtmify 
development  needs  before  the  proposerf 
consolidated  plan  is  publi.shed  for 
commeirt. 

(i)  The  citizen  participation  plan  n»ust 
state  hew  and  wrfien  adequate  advance 
notice  wiB  be  grven  to  crtizens  of  the 
hearing,  with  sufficient  informatioTV 
published  about  the  subject  of  the 
hearing  to  permit  informed  comment 
(PuMishing  small  print  notices  in  the 
newspaper  a  fow  days  before  the  hearing 
does  not  corjstKufe  adequate  notice. 
Althou^  HUD  is  not  specifying  the 
length  of  notice  required,  it  would 
consider  two  weeks  adequate.)' 

(jj) The  citizen  participation  pfen 
must  provide  that  the  h«wring  be  held  at 
a  time  and  location  convenient  to 
potential  and  actinl  beneficiaries,  and 
with  accommodation  for  persons  with 
disabilities.  The  citizen  partiiipation 
plan  must  specify  how  it  will  me*ft  these 
reguirements. 

liiilTbe  citizen  participation  plan 
must  identify  bow  the  needs  of  non- 
English  speaking  residents  will  be  met 
in  the  case  of  a  public  hearing  where  a 
significant  number  of  non-Ej^Ush 
speaking  residents  can  be rea-sonaWy 
expected  to  participate. 

(4)  The  citizen  participation  plan 
must  provide  a  period,  not  less  than  3U 
days,  to  receive  comments  from  citizens 
and  units  of  general  local  govemmen* 
OB  the  consolidated  plan. 

(5)  The  citizen  participatioa  plan 
shall  requii>e  the  State  to  consider  any 
comments  or  views  of  citixensand  units 
of  general  rei-eived  in  writing,  or  orally 
at  the  public  hearings,  in  preparing  the 
final  eoBsoh'dstcd  ptm.  A  sHitunary  of 
these eemments  or  views,  >m^» 


sumarary^  any  comments  or  views  not 
accepted  and  the  reasons  therefore,  shait 
be  attadied  to  the  final  consolidated 
ptan 

ifi}  Amendments,  ft  J  Qiteriafor 
amendment  to  consolidated  plan.  The 
citizen  participation  plan  must  specify 
the  criteria  the  Stale  will  ase  for 
deteraiininf  what  changes  in  the  Srate's 
planned  or  actual  activities  constituiw  a 
substantia]  amendinent  to  the 
consoiidated  plan.  (Sec  §91.505.1  K 
must  include  among  the  criteria  for  a 
substantial  amendment  changes  in  the 
method  of  distributior  of  such  funds. 

(2)  The  citizen  participation  plan 
must  provide  citizens  and  units  of 
general  kical  gowcmment  with 
reasonable  notice  and  an  opportunity  to 
commenf  on  substantial  amendments. 
The  citizen  partu:ipali(m  plan  most  stale 
how  reasonable  nofcice  and  an 
opportunity  to  comment  will  be  given 
The  citizen  participation  plan  must 
provide  a  period,  not  less  than  30  days, 
to  receive  commeats  on  the  twfciitinrinl 
amcadlnwnt  before  the  ameodnent  is 
iii»lemeated. 

(3)  The  citiacB  particip^ion  plan 
shall  require  the  Slate  lo  consider  «iy 
comments  or  views  uf  citizexs  and  uniCs 
of  general  focal  government  recciv«d  in 
WTiting.  or  orally  at  public  hearings,  if 
any,  ia  preparing  the  stk)stastial 
amendment  of  the  consolidated  plaa.  A 
summary  uf  these  camameata  or  views, 
and  a  summary  of  any  comments  os 
views  not  accepted  and  the  reasons 
therefore,  shall  be  attached  to  the 
substantial  amendment  of  the 
consolidated  plan. 

(d)  Perfonnance  Report^^  {X\  The 
citizen  participation  plan  must  provide 
citizens  with  reasonable  notice  and  an 
opportunity  to  ctmunent  on 
performance  reports.  The  citizen 
participation  plan  must  state  how 
reasonable  notice  and  an  opportunity  f«» 
comment  will  be  given.  The  citizen 
participation  plan  must  provides 
jjeriod.  notless  than  15  days,  to  receive 
comments  on  the  performance  report 
that  is  to  be  submitted  to  HUD  before  Us 
submission. 

(2)  The  citizen  participation  plan 
shall  require  the  state  to  consider  any 
comments  or  views  of  citizens  received 
in  writing,  or  oraify  at  public  hcarirrgs 
in  preparing  the  performance  report.  A 
summary  of  these  comments  or  views 
shall  be  attached  to  the  perfoimance 
report. 

|e)  Citizen  participation  reqvirejnmtit 
for  hxal gevemments.  The  citizen 
participation  n! -n  must  rfescribe  the 
citizen  participation  requirements  for 
units  of  general  local  government 
receiving  CDBC  fands  from  the  .State  m 
24  CFB  »70.4«R.  Tkeeitrzen 
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participa  ion  plan  must  explain  how  the 
requirem  3nts  will  be  met. 

If)  Ava  lability  to  the  public.  The 
citizen  p  irticipation  plan  must  provide 
that  the  c  onsolidated  plan  as  adopted, 
substantiil  amendments,  and  the 
performance  report  will  be  available  to 
the  public,  including  the  availability  of 
materials  in  a  form  accessible  to  persons 
with  dis<  bilities,  upon  request.  The 
citizen  p  irticipation  plan  must  state 
how  thes  B  documents  will  be  available 
to  the  pu  )lic. 

(g)  Ace  ess  to  records.  The  citizen 
participa  tion  plan  must  require  the  state 
to  provic  e  citizens,  public  agencies,  and 
other  int  irested  parties  with  reasonable 
and  time  y  access  to  information  and 
records  r  »lating  to  the  state's 
consolid  ited  plan  and  the  state's  use  of 
assistanc  b  under  the  programs  covered 
by  this  p  m  during  the  preceding  five 
years. 

(h)  Coi  nplaints.  The  citizen 
participation  plan  shall  describe  the 
State's  a  ipropriate  and  practicable 
procedu  es  to  handle  complaints  from 
citizens  related  to  the  consoUdated  plan, 
amendmBnts,  and  performance  report. 
At  a  minimum,  the  citizen  participation 
plan  sha  1  require  that  the  State  must 
provide  I  timely,  substantive  written 
response  to  every  written  citizen 
complaint,  within  an  established  period 
of  time  {  vithin  15  working  days,  where 
practical  ile.  if  the  State  is  a  CDBG  grant 
recipien  ). 

(i)  Use  of  citizen  participation  plan. 
The  Stat ;  must  follow  its  citizen 
particip<tion  plan. 

(Approve  1  by  the  Office  of  Management  and 
Budget  ui  ider  control  number  2506-0117). 

SubpartiC — Local  Governments; 
Content^  of  Consolidated  Plan 


.205 


§91.200 

(a)  A 
consists 
§§91 
accorda 
by  HUD 
narratives 
jointly 


jurisdiction 


General. 
( omplete  consolidated  plan 
of  the  information  required  in 
through  91.230,  submitted  in 
1  ice  with  instructions  prescribed 
(including  tables  and 
),  or  in  such  other  format  as 
ireed  upon  by  HUD  and  the 


(b) 
lead 


ThB 


age  ticy  i 
overseeing 
and  the 
process 
was 

agencie! 
others 
and  a 


agencies 
include 
partici 
and  effdrt 


jurisdiction  shall  describe  the 
or  entity  responsible  for 
the  development  of  the  plan 
significant  aspects  of  the 
jy  which  the  consolidated  plan 
dev  sloped,  the  identity  of  the 
groups,  organizations,  and 
participated  in  the  process, 
description  of  the  jurisdiction's 
consultations  with  social  service 

and  other  entities.  It  also  shall 
a  summary  of  the  citizen 
p  ition  process,  public  comments, 
s  made  to  broaden  public 


V  ho 


participation  in  the  development  of  the 
consolidated  plan. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2506-0117). 

§  91 .205    Housing  and  homeless  needs 
assessment 

(a)  General.  The  consolidated  plan 
must  describe  the  jurisdiction's 
estimated  housing  needs  projected  for 
the  ensuing  five-year  period.  Housing 
data  included  in  this  portion  of  the  plan 
shall  be  based  on  U.S.  Census  data,  as 
provided  by  HUD,  as  updated  by  any 
properly  conducted  local  study,  or  any 
other  reliable  source  that  the 
jurisdiction  clearly  identifies  and 
should  reflect  the  consultation  with 
social  service  agencies  and  other  entities 
conducted  in  accordance  with  §  91.100 
and  the  citizen  participation  process 
conducted  in  accordance  with  §  91.105. 
For  a  jurisdiction  seeking  funding  on 
behalf  of  an  eligible  metropolitan 
statistical  area  under  the.HOPWA 
program,  the  needs  described  for 
housing  and  supportive  services  must 
address  the  needs  of  persons  with  HIV/ 
AIDS  and  their  families  throughout  the 
eligible  metropolitan  statistical  area. 

(b)  Categories  of  persons  affected.  (1) 
The  plan  shall  estimate  the  number  and 
type  of  families  in  need  of  housing 
assistance  for  extremely  low-income, 
low-income,  moderate-income,  and 
middle-income  families,  for  renters  and 
owners,  for  elderly  persons,  for  single 
persons,  for  large  feimilies,  for  persons 
with  HIV/AIDS  and  their  families,  and 
for  persons  with  disabilities.  The 
description  of  housing  needs  shall 
include  a  discussion  of  the  cost  burden 
and  severe  cost  burden,  overcrowding 
(especially  for  large  families),  and 
substandard  housing  conditions  being 
experienced  by  extremely  low-income, 
low-income,  moderate-income,  and 
middle-income  renters  and  owners 
compared  to  the  jurisdiction  as  a  whole. 

(2)  For  any  of  the  income  categories 
enumerated  in  paragraph  (b)(1)  of  this 
section,  to  the  extent  that  any  racial  or 
ethnic  group  has  disproportionately 
greater  need  in  comparison  to  the  needs 
of  that  category  as  a  whole,  assessment 
of  that  specific  need  shall  be  included. 
For  this  purpose,  disproportionately 
greater  need  exists  when  the  percentage 
of  persons  in  a  category  of  need  who  are 
members  of  a  particular  racial  or  ethnic 
group  is  at  least  10  percentage  points 
higher  than  the  percentage  of  persons  in 
the  category  as  a  whole. 

(c)  Homeless  needs.  The  plan  must 
describe  the  nature  and  extent  of 
homelessness  (including  rural 
homelessness),  addressing  separately 
the  need  for  facilities  and  services  for 
homeless  individuals  and  homeless 


families  with  children,  both  sheltered 
and  unsheltered,  and  homeless 
subpopulations,  in  accordance  with  a 
table  prescribed  by  HUD.  This 
description  must  include  the 
characteristics  and  needs  of  low-income 
individuals  and  families  with  children 
(especially  extremely  low-income)  who 
are  currently  housed  but  threatened 
with  homelessness.  The  plan  also  must 
contain  a  narrative  description  of  the 
nature  and  extent  of  homelessness  by 
racial  and  ethnic  group,  to  the  extent 
information  is  available. 

(d)  Other  special  needs.  (1)  The 
jurisdiction  shall  estimate,  to  the  extent 
practicable,  the  number  of  persons  who 
are  not  homeless  but  require  supportive 
housing,  including  the  elderly,  frail 
elderly,  persons  with  disabilities 
(mental,  physical,  developmental), 
persons  with  alcohol  or  other  drug 
addiction,  persons  with  HIV/AIDS  and 
their  families,  pubUc  housing  residents, 
and  any  other  categories  the  jurisdiction 
may  specify,  and  describe  their 
supportive  housing  needs. 

(2)  With  respect  to  a  jurisdiction 
seeking  funding  on  behalf  of  an  eligible 
metropolitan  statistical  area  under  the 
HOPWA  program,  the  plan  must 
identify  the  size  and  characteristics  of 
the  population  with  HIV/AIDS  and  their 
families  within  the  eligible  metropolitan 
statistical  area  it  will  serve. 

(e)  Lead-based  paint  hazards.  The 
plan  must  estimate  the  number  of 
housing  units  within  the  jurisdiction 
that  are  occupied  by  low-income 
families  or  moderate-income  families 
that  contain  lead-based  paint  hazards,  as 
-defined  in  this  part. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2506-0117). 

§91.210    Housing  market  analysis. 

(a)  General  characteristics.  Based  on 
information  available  to  the  jurisdiction, 
the  plan  must  describe  the  significant 
characteristics  of  the  jurisdiction's 
housing  market,  including  the  supply, 
demand,  and  condition  and  cost  of 
housing  and  the  housing  stock  available 
to  serve  persons  with  disabilities  and  to 
serve  persons  with  HIV/ AIDS  and  their 
families.  The  jurisdiction  must  identify 
and  describe  any  areas  within  the 
jurisdiction  with  concentrations  of 
racial/ethnic  minorities  and/or  low- 
income  families,  stating  how  it  defines 
the  terms  "area  of  low-income 
concentration"  and  "area  of  minority 
concentration"  for  this  purpose.  The 
locations  and  degree  of  these 
concentrations  must  be  identified,  either 
in  a  narrative  or  on  one  or  more  maps. 

(b)  Public  and  assisted  housing.  (1) 
The  plan  must  describe  the  number  of 
public  housing  units  in  the  jurisdiction. 


the  pjbysicaF  condition  of  such  unifs.  the 
restoration  an^  revttalization  needs, 
results  from,  the  Section  504  nei^ds 
assessment  (i.e.,  a.ssessm«!nt  of  needs  of 
tenants  and  appU^cants  on  waiting  list 
for  accessibhe  units,  as  required  by  24 
CFR  8.25),  and  the  p«fth(.  housing 
agency's  strategy  for  improving  the 
management  and  operation  of  such 
public  housing  and  for  improving  th»> 
jiving  enTironraent  of  low-  and 
moderate- income  famihen  resiikng  m 
public  housing.  The  cnnsniidattHl  plan 
must  identify  the  public  housing 
devetopmenttrin  the  jxirisrfictions  that 
are  parti ripating  in  an  approved  HI  TO 
Compreb«'nsive  Grant  program. 
Activities  covered  by  the  consohdafed 
phm  that  are  being  coordiaafed  or 
jointly  femded  vritii  the  pubBr  hotising 
Comprehensive  Grant  program  must  be 
identified  by  project  and  referenced  to 
the  approved  Comprehensive  Grant 
program.  Examples  of  supportive 
activities  for  Comprehensive  Grant 
program  activities  are  efforts  to 
revitalize  neighborhoods  surrounding 
pubfic  housing  projects  (either  current 
or  proposedh  cooperation  ia  provision 
of  resident  prograras  and  services; 
coordination  of  local  drug  eliraination 
or  anti-crime  strategies;  upgrading  of 
police,  fire»  schools,  and  other  services; 
and  economic  devefepn^nt  promts  in 
or  near  public  housing  projects  to  fie  in 
with  self-sufficiency  e^rts  for 
residtots. 

iZj  The  jurisdicfioa  shaft  inehide  s 
description  of  the  number  and  targeting 
(income  lerel  and  type  of  family  served) 
of  units  currently  assisted  by  local, 
state,  or  federally  funded  programs,  and 
an  assessment  of  whether  any  such 
units  are  expected'  to  be  hwt  from  the 
assisted  housing  inventory  for  any 
reason. 

tc)  Homehss  facilities.  The  plan  must 
incfntJe  a  brief  inventory  of  fi3cihti«s 
and  services  tJ'iat  meet  the  emergency 
shelter,  transrtional  housing,  permanent 
supportive  housing,  and  permanent 
housing  needs  of  horaeiess  persons 
within  the  jurrsdiction. 

(d)  Speci'ol  nt^  facilities  and 
services.  The  plan  must  describe,  to  the 
extent  information  is  available,  the 
facilities  and  services  that  assist  persons 
who  are  not  homeless  but  who  require 
supportive  housing,  and  programs  for 
ensuring  that  persons  letuming  from 
mental  and  physical  health  institutions 
receive  appropriate  sttpportive  housing. 

(ej  Barriers  to  affnnmhte  housing  The 
plan  must  explain  whether  the  cost  of 
housiiag  or  die  mcantrves  to  <fciehi»)»> 
maintain,  or  improve  a^rdable  housing 
in  tht^  junsdictioR  are  aHefted  hf  ptiMSc 
polii:i«s,  partieulavlT'  by  policies  of  Ar 
junsiBctiflni,  iacfaHfifig  •»  petici<«s 


affecting  land  and  other  property.  tan<{ 
use  controls,  zoning  ordinances, 
building  codes,  fees  and  charges,  growth 
limits,  and  policies  that  affect  the  return 
on  residential  investment. 

(ApprQv«d  by  Vbc  Office  of  MaBagenMnt  aatt 
Budget  HBdei  centrol  numbn  2S06-0117>. 

§91.215    Strategic  plan. 

(a)  General-  For  the  categories 
described  in  paragraphs  Qb),  (c),  (d},  and 
(e)  of  this  section,  the  consolidated  plan 
must  do  the  following; 

ll)  Indicate  the  general  prioritie&  for 
affocating  investment  geograpikically 
within  the  juri&dictiun  (oi  within  the 
EMSA  for  the  HOPWA  program)  and 
among  priority  needs,  as  identified  ia 
the  priority  neetLs  table  prescribed  hy 
HUD; 

(2j  Describe  the  basis  £qj  assigning  the 
priority  Ci^cludlngthe  reJaUve  priooty. 
where  required)  given  to  each  rategory 
of  priority  needs; 

(3)  Identify  aoy  obstai^les  to  Rteeting 
undersemed  needs; 

(4),  Sunaraaiize  the  priontias  aad 
specific  objectives,  describiag  ham 
funds  that  are  reasonably  expected  f«»be 
made  avaiiahle  vnll  be  used  t»  addwjj 
identified  needs;  and 

(&)  For  each  specific  ub^eetiwe. 
identify  proposed  accompiishnents  tibe 
jurisdictions  hopes  to  achieve  in 
quantitative  terms  over  «.  sfcciiied  Uaae 
period  (i.e..  one,  two,  three  or  mere 
years),  or  ia  other  nieasurahie  Utwmei  as 
identified  and  defiacd  by  the 
jurisdiction. 

(b)  A^fordabJe  heitaimg.  With  respect 
to  affordable  housing,  the  consolidated 
plan  must  include  the  priority  housing 
needs  table  prescribed  by  MVD  and 
must  do  the  following: 

(1)The  description  of  the  basis  for 
assigning  relative  priority  to  earh 
category'  of  priority  need  shall  state  how 
the  analysis  of  the  botising  market  and 
the  severity  of  housing  problems  and 
needs  of  extremely  low-intome,  low- 
income,  and  moderate-income  renters 
and  owners  identified  in  accordance 
with  §  91.206  provided  the  basis  for 
assif^ing  the  relative  priority  given  to 
each  priority  need  category  in  the 
priority  hotising  needis  table  prescribed 
by  HUD.  Family  and  income  types  may 
be  grouped  together  for  discussion 
where  the  analysis  would  apply  to  more 
then  one  of  them; 

fZ)  The  statement  of  specific 
objectives  must  indicate  how  the 
characteristics  of  the  htnising  market 
will  influence  the  use  of  fdnds  raadr 
avaiJabie  for  rental  assistance, 
produtiion  of  new  units,  rehabilittitjon 
of  old  tmifs,  or  acquisition  of  existmg^ 
utafs;  and 


(2\  The  description  of  proposed 
accomplishments  shall  specify  the 
number  of  extremely  low -income,  low- 
income,  and  moderate-income  faiailies 
to  whom  the  iuriadiction  will  provide 
affordable  housing  as  defined  m  24  CFR 
92.252  for  rental  housing  and  24  CTR 
92.254  for  homeownership  over  » 
specific  time  period. 

(c)  Homelessness.  With  respect  to 
homelessness,  the  consolidated  plan 
must  include  the  priority  horaeJess 
needs  table  prescribed  by  HUD  aiui 
must  describe  the  ^risdiction's  strategy 
for  the  following: 

(ly  Helping  low-income  £unilies  avaitf 
becoming  homi'Iess; 

(2)  Reaching  out  to  homeless  persons 
and  assessing  their  imiividual  needs; 

(3)  Addressing  the  emergency  shelter 
and  transitional  bousing  needs  of 
homeless  persons;  and 

14)  Helping  homeless  persons  make 
the  transirion  to  permanent  housing  amt 
in«fepemient  living. 

(d>  Other  speeitjt  needs.  With  pr.»perf 
to  swpportive  needs  of  the  non- 
homeiess.  the  con^ohtiaterf  plas  must 
describe  the  priority  housing  and 
supportive  service  needs  of  persons  who 
are  sol  homeless  but  require  supportive 
housing  (i.e.,  eUeily,  frail  ekJeity, 
persons  with  disabilities  (mental, 
physical,  developmental},  persons  with 
alcohol  or  other  drug  adcCction,  person;- 
with  HJVAAIDS  and  their  famHies.  and 
public  housing  residents). 

(e)  Sanhoming  comntunitf 
devehpment  plan  fV  ^  the  jurisdiction 
seeks  assistance  under  the  Commiuiity 
Development  Block  Grant  program,  the 
consolidated  plan  must  describe  the 
)urisd)t:tion's  priority  non-housing 
community  d^vetopment  needs  eligibh; 
for  assistance  under  HUD*s  cumnsuntty 
development  programs  by  CDBG 
eligibiliry  trafegory,  reflecting  the  needs 
of  famihetk  for  eatJi  type  of  activity,  as 
appropriate,  in  terms  of  dollar  amounts 
estimated  to  meet  the  priority  need  for 
the  type  of  arrfivity,  in  accordam*'  with 
a  table  prescribed  by  HUD.  This 
community  development  component  of 
the  plan  must  state  the  jurisdiction's 
specific  long-term  and  short-term 
community  (fevetopment  objectives 
(including  economic  development 
activities  that  cjeate  jobs),  whifh  roust 
be  developed  in  afxortlance  with  the 
statutory  goals  described  in  §91.1  and 
the  primary  objective  of  the  CSBG 
program  to  devefop  viable  urban 
commimities  by  providing  decent 
housing  and  a  suitable  living 
environment  and  expanding  economic 
opportunities,  prindpaily  for  low- 
income  and  moderate-income  persmis. 

(2J  A  jurisdictioB  that  elects  to  earrj 
out  a  neighborhood  revitaBzation 
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development  plan.  If 
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of  the  CDBG  funds  in  the 
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1  he  unit  of  general  local 
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based  paint  hazards.  The 
consolidated  plan  must  outline  the 
actions  pi  oposed  or  being  taken  to 
evaluate  <nd  reduce  lead-based  paint 
hazards.  <  nd  describe  how  the  lead- 
based  oaint  hazard  reduction  will  be 


hazard  reduction  vvi 
into  housmg  poUcies  and 


-poverty  strategy.  The 
da|ed  plan  must  describe  the 
n's  goals,  programs,  and 
reducing  the  number  of 
el  families  and  how  the 
n"s  goals,  programs,  and 

producing  and  preserving 
housing,  set  forth  in  the 

ponent  of  the  consolidated 
be  coordinated  with  other 
and  services  for  which  the 
n  is  responsible  and  the 
hich  they  will  reduce  (or 
ucing)  the  number  of 
el  families,  taking  into 
ion  factors  over  which  the 
has  control, 
(i)  InstAutional  structure.  (1)  The 
consolidaed  plan  must  explain  the 

structure,  including  private 
nonprofit  organizations,  and 
ni  titutions,  through  which  the 
will  carry  out  its  housing 
r  lunity  development  plan, 
the  strengths  and  gaps  in  that 
_  stem. 
(2)  The  jurisdiction  shall  describe  the 
organizat  onal  relationship  between  the 
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jurisdiction  and  the  public  housing 
agency,  including  the  appointing 
authority  for  the  commissioners  or 
board  of  the  housing  agency; 
relationships  regarding  hiring, 
contracting  and  procurement;  provision 
of  services  funded  by  the  jurisdiction: 
and  review  by  the  jurisdiction  of 
proposed  development  sites,  of  the 
comprehensive  plan  of  the  public 
housing  agency,  and  of  any  proposed 
demolition  or  disposition  of  public 
housing  developments. 

(3)  The  plan  must  describe  what  the 
jurisdiction  will  do  to  overcome  gaps  in 
the  institutional  structure  for  carrjing 
out  its  strategy  for  addressing  its  priority 
needs.  If  the  public  housing  agency  is 
designated  as  "troubled"  by  HUD,  or 
otherwise  is  performing  poorly,  the 
jurisdiction  shall  describe  any  actions  it 
is  taking  to  assist  the  public  housing 
agency  inaddressing  these  problems. 

(j)  Coordination.  The  consolidated 
plan  must  describe  the  jurisdiction's 
activities  to  enhance  coordination 
between  public  and  assisted  housing 
providers  and  private  and  governmental 
nealth,  mental  health,  and  service 
agencies.  With  respect  to  the  public 
entities  involved,  the  plan  must 
describe  the  means  of  cooperation  and 
coordination  among  the  State  and  any 
units  of  general  local  government  in  the 
metropolitan  area  in  the  implementation 
of  its  consolidated  plan. 

(k)  Public  housing  resident  initiatives. 
The  consolidated  plan  must  describe  the 
jurisdiction's  activities  to  encourage 
public  housing  residents  to  become 
more  involved  in  management  and 
participate  in  homeownership. 

§91.220    Action  plan. 

The  action  plan  must  include  the 
following: 

(a)  Form  application.  Standard  Form 
424; 

(b)  Resources.  [1]  Federal  resources. 
The  consolidated  plan  must  describe  the 
Federal  resources  expected  to  be 
available  to  address  the  priority  needs 
and  specific  objectives  identified  in  the 
strategic  plan,  in  accordance  with 
§91.215.  These  resources  include  grant 
funds  and  program  income. 

(2)  Other  resources.  The  consolidated 
plan  must  indicate  resources  from 
private  and  non-Federal  public  sources 
that  are  reasonably  expected  to  be  made 
available  to  address  the  needs  identified 
in  the  plan.  The  plan  must  explain  how 
Federal  funds  will  leverage  those 
additional  resources,  including  a 
description  of  how  matching 
requirements  of  the  HUD  programs  will 
be  satisfied.  Where  the  jurisdiction 
deems  it  appropriate,  it  may  indicate 
publicly  owned  land  or  property  located 


within  the  jurisdiction  that  may  be  used 
to  carry  out  the  purposes  stated  in 
§91.1; 

(c)  Activities  to  be  undertaken.  A 
description  of  the  activities  the 
jurisdiction  will  undertake  during  the 
next  year  to  address  priority  needs  in 
terms  of  local  objectives  that  were 
identified  in  §91.215.  This  description 
of  activities  shall  estimate  the  number 
and  type  of  famihes  that  will  benefit 
from  the  proposed  activities,  the 
specific  local  objectives  and  priority 
needs  (identified  in  accordance  with 

§  91.215)  that  will  be  addressed  by  the 
activities  using  formula  grant  funds  and 
program  income  the  jurisdiction  expects 
to  receive  during  the  program  yehr, 
proposed  accomplishments,  and  a  target 
date  for  completion  of  the  activity.  This 
information  is  to  be  presented  in  the 
form  of  a  table  prescribed  by  HUD; 

(d)  Geographic  distribution.  A 
description  of  the  geographic  areas  of 
the  jurisdiction  (including  areas  of 
minority  concentration)  in  which  it  will 
direct  assistance  during  the  ensuing 
program  year,  giving  the  rationale  for 
the  priorities  for  allocating  investment 
geographically; 

(e)  Homeless  and  other  special  needs 
activities.  Activities  it  plans  to 
undertake  during  the  next  year  to 
address  emergency  shelter  and 
transitional  housing  needs  of  homeless 
individuals  and  families  (including 
subpopulations).  to  prevent  low-income 
individuals  and  families  with  children 
(especially  those  with  incomes  below  30 
percent  of  median)  from  becoming 
homeless,  to  help  homeless  persons 
make  the  transition  to  pennanent 
housing  and  independent  living,  and  to 
address  the  special  needs  of  persons 
who  are  not  homeless  identified  in 
accordance  with  §  91.215(d); 

(f)  Other  actions.  (1)  General.  Actions 
it  plans  to  take  during  the  next  year  to 
address  obstacles  to  meeting 
underserved  needs,  foster  and  maintain 
affordable  housing,  remove  barriers  to 
affordable  housing,  evaluate  and  reduce 
lead-based  paint  hazards,  reduce  the 
number  of  poverty  level  families, 
develop  institutional  structure,  and 
enhance  coordination  between  public 
and  private  housing  and  social  service 
agencies  and  foster  public  housing 
improvements  and  resident  initiatives 
(see  §91.215  (a),  (b),  (0,  (g).  (h),  (i).  (j), 
and  (k)). 

(2)  Public  housing.  Appropriate 
reference  to  the  annual  revisions  of  the 
action  plan  prepared  for  the 
Comprehensive  Grant  program.  If  the 
public  housing  agency  is  designated  as 
"troubled"  by  HUD,  or  otherwise  is 
performing  poorly,  the  jurisdiction's 
plan,  if  any,  to  assist  the  public  housing 


agency  in  addressing  these  problems; 
and 

(g)  Program-specific  requirements. — 
(1)  CDBG.  (i)  A  jurisdiction  must 
describe  activities  planned  with  respect 
to  all  CDBG  funds  expected  to  be 
available  during  the  program  year 
(including  program  income  that  will 
have  been  received  before  the  start  of 
the  next  program  year),  except  that  an 
amount  generally  not  to  exceed  ten 
percent  of  such  total  available  CDBG 
funds  may  be  excluded  from  the  funds 
for  which  eligible  activities  are 
described  if  it  has  been  identified  for  the 
contingency  of  cost  overruns. 

(ii)  CDBG  funds  expected  to  be 
available  during  the  program  year 
includes  the  following: 

(A)  Any  program  income  that  will 
have  been  received  before  the  start  of 
the  next  program  year  and  that  has  not 
yet  bePH  programmed; 

(B)  Surplus  from  urban  renewal        ^ 
settlements; 

(C)  Grant  funds  returned  to  the  line  of 
credit  for  which  the  plaiuied  use  has  not 
been  included  in  a  prior  statement  or 
plan;  and 

(D)  Income  from  float-funded 
activities.  The  full  amount  of  income 
expected  to  be  generated  by  a  float- 
funded  activity  must  be  shown,  whether 
or  not  some  or  all  of  the  income  is 
expected  to  be  received  in  a  futiue 
program  year.  To  assure  that  citizens 
understand  the  risks  inherent  in 
undertaking  float-funded  activities,  the 
recipient  must  specify  the  total  amount 
of  program  income  expected  to  be 
received  and  the  month(s)  and  year(s) 
that  it  expects  the  float-funded  activity 
to  generate  such  program  income. 

Uii)  An  "urgent  needs"  activity  (one 
that  is  expected  to  qualify  under 
§  570.208(c)  of  this  title)  may  be 
included  only  if  the  jurisdiction 
identifies  the  activity  in  the  action  plan 
and  certifies  that  the  activity  is  designed 
to  meet  other  community  development 
needs  having  a  particular  urgency 
because  existing  conditions  pose  a 
serious  and  immediate  threat  to  the 
health  or  welfare  of  the  community  and 
other  financial  resources  are  not 
available. 

(iv)  This  information  about  activities 
shall  be  in  sufficient  detail,  including 
location,  to  allow  citizens  to  determine 
the  degree  to  which  thev  are  affected. 

(2)  HOME,  (i)  For  HOME  hinds,  a 
participating  jurisdiction  shall  describe 
other  forms  of  investment  that  are  not 
described  in  §  92.205(b)  of  this  title. 

(ii)  If  the  participating  jurisdiction 
intends  to  use  HOME  funds  for 
homebuyers,  it  must  state  the  guidelines 
for  resale  or  recapture,  as  required  in 
§  92.254  of  this  subtitle. 


§91.225    Certifications. 

(a)  General.  The  following 
certifications,  satisfactory  to  HUD.  must 
be  included  in  the  annual  submission  to 
HUD.~(See  definition  of  "certification" 
in  §91.5.) 

(1)  Affirmatively  furthering  fair 
housing.  Each  jurisdiction  is  required  to 
submit  a  certification  that  it  will 
affirmatively  further  fair  housing,  which 
means  that  it  will  conduct  an  analysis 
to  identify  impediments  to  fair  housing 
choice  within  the  jurisdiction,  take 
appropriate  actions  to  overcome  the 
effects  of  any  impediments  identified 
through  that  analysis,  and  maintain 
records  reflecting  the  analysis  and 
actions  in  this  regard. 

(2)  .\nti-displacement  and  relocation 
plan.  Each  jurisdiction  is  required  to 
submit  a  certification  that  it  has  in  effect 
and  is  following  a  residential 
antidisplacement  and  relocation 
assistance  plan  in  coimection  with  any 
activity  assisted  with  funding  under  the 
CDBG  or  HOME  programs. 

(3)  Drug-free  workplace.  The 
jurisdiction  must  submit  a  certification 
with  regard  to  drug-fi-ee  workplace 
required  by  24  CFR  part  24,  subpart  F. 

(4)  Anti-lobbying.  The  jurisdiction 
must  submit  a  certification  with  regard 
to  compliance  with  restrictions  on 
lobbying  required  by  24  CFR  part  87, 
together  with  disclosure  forms,  if 
required  by  that  part. 

(5)  Authority  of  jurisdiction.  The 
jurisdiction  must  submit  a  certification 
that  the  consolidated  plan  is  authorized 
under  State  and  local  law  (as  applicable) 
and  that  the  jurisdiction  possesses  the 
legal  authority  to  carry  out  the  programs 
for  which  it  is  seeking  funding,  in 
accordance  with  applicable  HUD 
regulations. 

(6)  Consistency  with  plan.  The 
jurisdiction  must  submit  a  certification 
that  the  housing  activities  to  be 
undertaken  with  CDBG,  HOME,  ESC, 
and  HOPWA  funds  are  consistent  with 
the  strategic  plan.  Where  the  HOPWA 
funds  are  to  be  received  by  a  city  that 
is  the  most  populous  unit  of  general 
local  government  in  an  EMSA,  it  must 
obtain  and  keep  on  file  certifications  of 
consistency  from  the  authorized  public 
officials  for  each  other  locality  in  the 
EMSA  in  which  housing  assistance  is 
provided. 

(7)  Acquisition  and  relocation.  The 
jurisdiction  must  submit  a  certification 
that  it  will  comply  with  the  acquisition 
and  relocation  requirements  of  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
1970,  as  amended  (42  U.S.C.  4601),  and 
implementing  regulations  at  49  CFR  part 
24. 


(8)  Section  3.  The  jurisdiction  must 
submit  a  certification  that  it  will  comply 
with  section  3  of  the  Housing  and  Urban 
Development  Act  of  1968  (12  U.S.C. 
1701u),  and  implementing  regulations  al 
24  CFR  part  135. 

(b)  Community  Development  Block 
Grant  program.  For  jurisdictions  that 
seek  funding  under  CDBG,  the  following 
certifications  are  required: 

(1)  Citizen  participation.  Each 
jurisdiction  must  certify  that  it  is  in  full 
compliance  and  following  a  detailed 
citizen  participation  plan  that  satisfies 
the  requirements  of  §91.105. 

(2)  Community  development  plan.  A 
certification  that  this  consolidated 
housing  and  community  development 
plan  identifies  community  development 
and  housing  needs  and  specifies  both 
short-term  and  long-term  community 
development  objectives  that  have  been 
developed  in  accordance  with  the 
primary  objective  of  the  statute 
authorizing  the  CDBG  program,  as 
described  in  24  CFR  570.2,  and 
requirements  of  this  part  and  24  CFR 
part  570. 

(3)  Following  a  plan.  A  certification 
that  the  jurisdiction  is  following  a 
current  consolidated  plan  (or 
Comprehensive  Housing  Affordability 
Strategy)  that  has  been  approved  by 
HUD. 

(4)  Use  of  funds.  A  certification  that 
the  jurisdiction  has  complied  with  the 
following  criteria: 

(i)  With  respect  to  activities  expected 
to  be  assisted  with  CDBG  funds,  the 
Action  Plan  has  been  developed  so  as  to 
give  the  maximum  feasible  priority  to 
activities  that  will  benefit  low-  and 
moderate-income  families  or  aid  in  the 
prevention  or  ehmination  of  slums  or 
blight.  The  plan  may  also  include 
CDBG-assisted  activities  that  are 
certified  to  be  designed  to  meet  other 
community  development  needs  having 
particular  urgency  because  existing 
conditions  pose  a  serious  and 
immediate  threat  to  the  health  or 
welfare  of  the  community  where  other 
financial  resources  are  not  available  to 
meet  such  needs; 

(ii)  The  aggregate  use  of  CDBG  funds, 
including  section  108  guaranteed  loans, 
during  a  period  specified  by  the 
jurisdiction,  consisting  of  one,  two,  or 
three  specific  consecutive  program 
years,  shall  principally  benefit  low-  and 
moderate-income  famihes  in  a  manner 
that  ensures  that  at  least  70  percent  of 
the  amount  is  expended  for  activities 
that  benefit  such  persons  during  the 
designated  period  (see  24  CFR  570.3  for 
definition  of  "CDBG  funds ');  and 

(iii)  The  jurisdiction  will  not  attempt 
to  recover  any  capital  costs  of  pubhc 
improvements  assisted  with  CDBG 
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funds,  ir  eluding  Section  108  loan 
guarante  ed  funds,  by  assessing  any 
amount  iigainst  properties  owned  and 
occupie4  by  persons  of  low-  and 
moderatfe-income.  including  any  fee 
charged  or  assessment  made  as  a 
conditio  1  of  obtaining  access  to  such 
public  improvements.  However,  if 
CDBG  funds  are  used  to  pay  the 
proportion  of  a  fee  or  assessment 
attributable  to  the  capital  costs  of  public 
improvepents  (assisted  in  part  with 
CDBG  funds)  financed  from  other 
revenue  [sources,  an  assessment  or 
charge  n  lay  be  made  against  the 
property  with  respect  to  the  public 
improvements  financed  by  a  source 
other  thin  CDBG  funds.  In  addition, 
with  respect  to  properties  owned  and 
occupied  by  moderate-income  (but  not 
low-incQme)  families,  an  assessment  or 
charge  i»ay  be  made  against  the 
propertjj  with  respect  to  the  public 
improvepients  financed  by  a  source 
other  thin  CDBG  funds  if  the 
jurisdicaon  certifies  that  it  lacks  CDBG 
funds  to(  cover  the  assessment. 

(5)  Extessive  force.  A  certification  that 
the  jurisdiction  has  adopted  and  is 
enforcinc: 

(i)  A  pohcy  prohibiting  the  use  of 
excessive  force  by  law  enforcement 
agencies  within  its  jurisdiction  against 
any  individuals  engaged  in  non-violent 
civil  riglits  demonstrations:  and 

(ii)  Apohcy  of  enforcing  applicable 
State  and  local  laws  against  physically 
barring  |n trance  to  or  exit  from,  a 
facility  or  location  that  is  the  subject  of 
such  non-violent  civil  rights 
demonstrations  within  its  jurisdiction. 

(6)  Compliance  with  anti- 
discrimination laws.  The  jurisdiction 
must  submit  a  certification  that  the 
grant  will  be  conducted  and 
administered  in  conformity  with  title  VI 
of  the  Civil  Rights  Act  of  1964  (42 
use.  ^OOd).  the  Fair  Housing  Act  (42 
U.S.C.  3601-3619),  and  implementing 
regulations. 

(7)  CofTipliance  with  lead-based  paint 
procedures.  The  jurisdiction  must 
submit  a  certification  that  its 
notificajion,  inspection,  testing,  and 
abatemept  procedures  concerning  lead- 
based  piint  will  comply  with  the 
reouireihents  of  24  CFR  570.608. 

(8)  Carnpliance  with  laws.  A 
certification  that  the  jurisdiction  will 
comply  {with  applicable  laws. 

(c)  Emergency  Shelter  Grant  program.- 
For  jurisdictions  that  seek  funding 
under  tie  Emergency  Shelter  Grant 
progran  .  the  following  certifications  are 
require<  : 

(1)  In  the  case  of  assistance  involving 
major  rehabilitation  or  conversion,  the 
applicai  It  will  maintain  any  building  for 
which  a  ssistance  is  used  under  the  ESG 


program  as  a  shelter  for  homeless 
individuals  and  families  for  not  less 
than  a  10-year  period; 

(2)  In  the  case  of  assistance  involving 
rehabilitation  less  than  that  covered 
under  paragraph  (d)(1)  of  this  section, 
the  applicant  will  maintain  any  building 
for  which  assistance  is  used  under  the 
ESG  program  as  a  shelter  for  homeless 
individuals  and  families  for  not  less 
than  a  three-year  period; 

(3)  In  the  case  of  assistance  involving 
essential  services  (including  but  not 
limited  to  employment,  health,  drug 
abuse,  or  education)  or  maintenance, 
operation,  insurance,  utilities  and 
furnishings,  the  appUcant  will  provide 
services  or  shelter  to  homeless 
individuals  and  families  for  the  period 
during  which  the  ESG  assistance  is 
provided,  without  regard  to  a  particular 
site  or  structure  as  long  as  the  same 
general  population  is  served; 

(4)  Any  renovation  carried  out  with 
ES>G  assistance  shall  be  sufficient  to 
ensure  that  the  building  involved  is  safe 
and  sanitary; 

(5)  It  %viir assist  homeless  individuals 
in  obtaining  appropriate  supportive 
services,  including  permanent  housing, 
medical  and  mental  health  treatment, 
counseling,  supervision,  and  other 
services  essential  for  achieving 
independent  hving.  and  other  Federal, 
State,  local,  and  private  assistance 
available  for  such  individuals; 

(6)  It  will  obtain  matching  amounts 
required  under  §  576.71  of  this  title; 

(7)  It  will  develop  and  implement 
procedures  to  ensure  the  confidentiality 
of  records  pertaining  to  any  individual 
provided  family  violence  prevention  or 
treatment  services  under  any  project 
assisted  under  the  ESC  program, 
including  protection  against  the  release 
of  the  address  or  location  of  any  family 
violence  shelter  project  except  with  the 
written  authorization  of  the  person 
responsible  for  the  operation  of  that 
shelter; 

(8)  To  the  maximum  extent 
practicable,  it  will  involve,  through 
employment,  volunteer  services,  or 
otherwise,  homeless  individuals  and 
families  in  constructing,  renovating, 
maintaining,  and  operating  facilities 
assisted  under  this  program,  in 
providing  services  assisted  under  the 
program,  and  in  providing  services  for 
occupants  of  facilities  assisted  under  the 
program;  and 

(9)  It  is  following  a  current  HUD- 
approved  consolidated  plan  (or  CHAS). 

(d)  HOME  program.  Each 
participating  jurisdiction  must  provide 
the  following  certifications: 

(1)  If  it  plans  to  use  HOME  funds  for 
tenant-based  rental  assistance,  a 
certification  that  rental-based  assistance 


is  an  essential  element  of  its 
consolidated  plan; 

(2)  A  certification  that  it  is  using  and 
will  use  HOME  funds  for  eligible 
activities  and  costs,  as  described  in 

§§  92.205  through  92.209  of  this  subtitle 
and  that  it  is  not  using  and  will  not  use 
HOME  funds  for  prohibited  activities,  as 
described  in  §92.214  of  this  subtitle; 
and 

(3)  A  certification  that  before 
committing  funds  to  a  project,  the 
participating  jurisdiction  will  evaluate 
the  project  in  accordance  with 
guidelines  that  it  adopts  for  this  purpose 
and  will  not  invest  any  more  HOME 
funds  in  combination  with  other  federal 
assistance  than  is  necessary  to  provide 
affordable  housing. 

(e)  Housing  Opportunities  for  Persons 
With  AIDS.  For  jurisdictions  that  seek 
funding  under  the  Housing 
Opportunities  for  Persons  With  AIDS 
program,  a  certification  is  required  by 
the  jurisdiction  that: 

(1)  Activities  funded  under  the 
program  will  meet  urgent  needs  that  are 
not  being  met  by  available  public  and 
private  sources;  and 

(2)  Any  building  or  structure  assisted 
under  that  program  shall  be  operated  for 
the  purpose  specified  in  the  plan: 

(i)  For  a  period  of  not  less  than  10 
years  in  the  case  of  assistance  involving 
new  construction,  substantial 
rehabilitation,  or  acquisition  of  a 
facility;  or 

(ii)  For  a  period  of  not  less  than  three 
years  in  the  case  of  assistance  involving 
non-substantial  rehabiUtation  or  repair 
of  a  building  or  structure. 

§91.230    Monitoring. 

The  plan  must  describe  the  standards 
and  procedures  that  the  jurisdiction  will 
use  to  monitor  activities  carried  out  in 
furtherance  of  the  plan  and  will  use  to 
ensure  long-term  compliance  with 
requirements  of  the  programs  involved, 
including  minority  business  outreach 
and  the  comprehensive  planning 
requirements. 

§  91 .235    Special  case;  abbreviated 
consolidated  plan. 

(a)  Who  may  submit  an  abbreviated 
plan?  A  jurisdiction  that  is  not  a  CDBG 
entitlement  community  under  24  CFR 
part  570.  subpart  D.  and  is  not  expected 
to  be  a  participating  jurisdiction  in  the 
HOME  program  under  24  CFR  part  92. 
may  submit  an  abbreviated  consolidated 
plan  that  is  appropriate  to  the  types  and 
amounts  of  assistance  sought  him  HUD 
instead  of  a  full  consolidated  plan. 

(b)  When  is  an  abbre\iated  plan 
necessary?  (1)  Jurisdiction.  When  a  j 
jurisdiction  that  is  prerraitted  to  use  an 
abbreviated  plan  applies  to  HUD  for  . 


funds  under  a  program  that  requires  an 
approved  consolidated  plan  (see 
§  91.2(b)),  it  must  obtain  approval  of  an 
abbreviated  plan  (or  full  consolidated 
plan)  and  submit  a  certification  that  the 
housing  activities  are  consistent  with 
the  plan. 

(2)  Other  applicants.  When  an  eligible 
applicant  other  than  a  jurisdiction  (e.g.. 
a  public  housing  agency  or  nonprofit 
organization)  seeks  to  apply  for  funding 
under  a  program  requiring  certification 
of  consistency  with  an  approved 

•  consolidated  plan,  the  jurisdiction — if  it 
is  permitted  to  use  an  abbreviated 
plan — may  prepare  an  abbreviated  plan 
appropriate  to  the  project.  See  §91  510. 

(3)  Limitation.  For  the  HOME 
program,  an  abbreviated  consolidated 
plan  is  only  permitted  with  respect  to , 
reallocations  to  other  than  participating 
jurisdictions  (see  24  CFR  part  92. 
subpart  J).  For  the  CDBG  program,  an 
abbrenated  plan  may  be  submitted  for 
the  HLTD-administered  Small  Cities 
program,  except  an  abbreviated  plan 
may  not  be  submitted  for  the  HUD- 
administered  Small  Cities  program  in 
the  State  of  Hawaii. 

(c)  What  is  an  abbreviated  plan^  (1) 
Assessment  of  needs,  resources, 
planned  activities.  An  abbreviated  plan 
must  contain  sufficient  information 
about  needs,  resources,  and  planned 
activities  to  address  the  needs  to  cover 
the  t\-pe  and  amount  of  assistance 
anticipated  to  be  funded  by  HUD. 

(2)  Sonhousing  community 
development  plan.  If  the  jurisdiction 
seeks  assistance  under  the  Community 
Development  Block  Grant  program,  it 
must  describe  the  jurisdiction's  prioritv 
non-housing  community  development 
needs  ehgible  for  assistance  under 
HUDs  community  development 
programs  by  CDBG  eligibility  categorv . 
reflecting  the  needs  of  families  for  each 
type  of  activity  as  appropriate,  in  terms 
of  dollar  amounts  estimated  to  meet  the 
priority  need  for  the  type  of  activity,  in 
accordance  with  a  table  prescribed  by 
HUD.  This  community  development 
component  of  the  plan  must  state  the 
jurisdiction's  specific  long-term  and 
short-term  community  development 
objectives  (including  economic 
development  activities  that  create  jobs), 
which  must  be  developed  in  accordance 
with  the  statutory  goals  described  in 
§91.1  and  the  primary  objective  of  the 
Housing  and  Communitv  Development 
Act  of  1974.  42  U.S.C.  5301(c),  of  the 
develc^jment  of  viable  urban 
communities  by  providing  decent 
housing  and  a  suitable  living 
environment  and  expanding  economic 
opportunities,  principally  for  low- 
income  and  moderate-income  persons. 


(3 )  Separate  application  for  funding. 
In  addition  to  submission  of  the 
abbreviated  consoUdated  plan,  an 
apphcaUon  must  be  submitted  for 
funding  is  sought  under  a  competitive 
program.  The  applicable  program 
requirements  are  found  in  the 
regulations  for  the  program  and  in  the 
Notice  of  Funding  Availabihty 
published  for  the  appUcable  fiscal  -vear. 
For  the  CDBG  Small  Cities  program,  the 
applicable  regulations  are  found  at  24 
CFR  part  570.  subpart  F. 

(d)  What  consultation  is  applicable^ 
The  jurisdiction  must  make  reasonable 
efforts  to  consult  with  appropriate 
public  and  private  social  service 
agencies  regarding  the  needs  to  be 
ser\ed  with  the  funding  sought  from 
HUD.  The  jurisdiction  must  attempt 
some  consultation  with  the  State. 
(Section  91.100  does  not  apply.) 

(e)  What  citizen  participation  process 
IS  applicable?  If  the  jurisdiction  is 
seeking  CDBG  funds  under  the  CDBG 
Small  Cities  program,  before  submitting 
the  abbreviated  consolidated  plan  and 
appUcation  to  HUT)  for  funding,  the 
jurisdiction  must  comply  with  the 
citizen  participation  requirements  of  24 
CFR  570.431.  If  it  is  not  seeking  such 
funding,  the  jurisdiction'must  conduct  a 
citizen  participation  process  as 
provided  in  section  107  of  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act  (42  U.S.C.  12707).  (Section  91  105 
does  not  apply.) 

§  91 .236    Special  case;  District  of 
Columbia. 

For  consolidated  planning  purposes, 
the  District  of  Columbia  must  follow  the 
requirements  applicable  to  local 
jurisdictions  (§§  91.100.  91.105.  and 
91.200  through  91.230).  In  addition,  it 
must  submit  the  component  of  the  State 
requirements  dealing  with  the  use  of 
Low  Income  Housing  Tax  Credits 
(§91.315(j)). 

(Approved  by  the  Office  of  .Vlanageir.eni  and 
Budget  under  control  number  2506-0117) 

Subpart  0 — State  Governrtents; 
Contents  of  Consolidated  Plan 

§91.300    General. 

(a)  A  complete  consohdated  plan 
consists  of  the  information  required  in 
§§91.305  through  91.330,  submitted  in 
accordance  with  instructions  prescribed 
by  HUT)  (including  tables  and 
narratives),  or  in  such  other  format  as 
jointly  agreed  upon  by  HLT)  and  the 
State 

(b)  The  State  shall  describe  the  lead 
agency  or  entity  responsible  for 
overseeing  the  development  of  the  plan 
and  the  significant  aspects  of  the 
process  by  which  the  consolidated  plan 
was  developed,  the  identity  of  the 


agencies,  groups,  organizations,  and 
others  who  participated  in  the  process, 
and  a  description  of  the  State's 
consultations  with  social  service 
agencies  and  other  entities.  It  also  shall 
include  a  siunmary  of  the  citizen 
participation  process,  public  comments, 
and  efforts  made  to  broaden  public 
participation  in  the  development  of  the 
consoUdated  plan. 

(.\pproved  by  the  Office  of  Manage.'neni  and 
Budget  under  control  number  2506-0117). 

§  91 .305    Housing  and  homeless  needs 
assessment 

(a)  General.  The  consolidated  plan 
must  describe  the  State's  estimated 
housing  needs  projected  for  the  ensuing 
five-year  period.  Housing  data  included 
in  this  portion  of  the  plan  shall  be  based 
on  U.S.  Census  data,  as  provided  bv 
HUD.  as  updated  by  any  properly 
conducted  local  study,  or  any  other 
reliable  source  that  the  State  clearly 
identifies  and  should  reflect  the 
consultation  with  social  service 
agencies  and  other  entities  conducted  in 
accordance  with  §91.110  and  the 
citizen  participation  process  conducted 
in  accordance  with  §91. 115  For  a  State 
seeking  funding  under  the  HOPWA 
program,  the  needs  described  for 
housing  and  supportive  services  must 
address  the  needs  of  persons  with  HIV/ 
AIDS  and  their  families  in  areas  outside 
of  eligible  metropoUtan  statistical  areas. 

(b)  Categories  of  persons  affected.  (1) 
The  consolidated  plan  shall  estimate  the 
number  and  type  of  families  in  need  of 
housing  assistance  for  extremely  low- 
income,  low-income,  moderate-income, 
and  middle-income  families,  for  renters 
and  owners,  for  elderly  persons,  for 
single  persons,  for  large  famihes.  for 
persons  with  HIV/ AIDS  and  their 
families,  and  for  persons  with 
disabihties.  The  description  of  housing 
needs  shall  include  a  discussion  of  the 
cost  burden  and  severe  cost  burden, 
overcrowding  (especially  for  large 
families),  and  substandard  housing 
conditions  being  experienced  by 
extremely  low-income,  low-income, 
moderate-income,  and  middle-income 
renters  and  owners  compared  to  the 

•  State  as  a  whole. 

(2)  For  any  of  the  income  categories 
enumerated  in  paragraph  (b)(l}  of  this 
section,  to  the  extent  that  any  racial  or 
ethnic  group  has  disproportionately 
greater  need  in  comparison  to  the  needs 
of  that  category  as  a  whole,  assessment 
of  that  specific  need  shall  be  included. 
For  this  purpose,  disproportionately 
greater  need  exists  when  the  percentage 
of  persons  in  a  category  of  need  who  are 
members  of  a  particular  racial  or  ethnic 
group  is  at  least  10  percentage  points 
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higher  thin  the  percentage  of  persons  in 
the  category  as  a  whole. 

(c)  Homeless  needs.  The  plan  must 
describe  the  nature  and  extent  of 
homeles^ess  (including  rural 
homeles«iess)  within  the  State, 
addressing  separately  the  need  for 
facilities  and  services  for  homeless 
individuals  and  homele*  families  with 
children. Iboth  sheltered  and 
unsheltefed,  and  homeless 
subpopulations,  in  accordance  with  a 
table  prescribed  by  HUD.  This 
deschptipn  must  include  the 
characteifstics  and  needs  of  low-income 
individuals  and  families  with  children 
(especially  extremely  low-income)  who 
are  currently  boused  but  threatened 
with  honielessness.  The  plan  also  must 
contain  a  narrative  description  of  the 
nature  and  extent  of  homelessness  by 
racial  and  ethnic  group,  to  the  extent 
information  is  available. 

(d)  Otiier  special  needs.  (1)  The  State 
shall  estiinate.  to  the  extent  practicable, 
the  number  of  persons  who  are  not 
homeless  but  require  supportive 
housing,  lincluding  the  elderly,  frail 
elderly,  persons  with  disabilities 
(mental,  physical,  developmental), 
persons  ii^ith  alcohol  or  other  drug 
addictioi.  persons  with  HIV/ AIDS  and 
their  fan^hes.  and  any  other  categories 
the  State  may  specify,  and  describe  their 
supportive  housing  needs. 

12)  Wifti  respect  to  a  State  seeking 
assistande  under  the  HOPWA  program, 
the  plan  pust  identify  the  size  and 
charactefistics  of  the  population  with 
HfV/ Alois  and  their  families  within  the 
area  it  wjll  serve. 

(e)  Lead-based  paint  hazards.  The 
plan  muft  estimate  the  number  of 
housing  units  within  the  State  that  axe 
occupied  by  low-income  families  or 
moderati-income  families  that  contain 
iead-bastd  paint  hazards,  as  defined  in 
this  parti 

(Approved  by  the  Office  of  N4anagement  and 
Budget  uflder  control  number  2506-0117). 

§91.310  I  Housing  market  analysis. 

(a)  Geaeral  characteristics.  Based  on 
data  available  to  the  State,  the  plan  must 
descrit)e  the  significant  characteristics 
of  the  State's  housing  maiitets 
(includiBg  such  aspects  as  the  supply, 
demand]  and  condition  and  cost  of 


housing 
(b)H« 
include 
and 
emerge: 


eless  facilities.  The  plan  must 
brief  inventory  of  facilities 
ces  that  meet  the  needs  for 
y  shelter  and  transitional 
housing  needs  of  homeless  persons 
within  the  State. 

(c)  Spfcial  need  facilities  and 
seri'icesi  The  plan  must  describe,  to  the 
extent  ioformation  is  available,  the 
facilities  and  services  that  assist  persons 


who  are  not  homeless  but  who  require 
supportive  housing,  and  programs  for 
ensuring  that  persons  returning  from 
mental  and  physical  health  institutions 
receive  appropriate  supportive  housing, 
(d)  Barriers  to  affordable  housing.  The 
plan  must  explain  whether  the  cost  of 
housing  or  the  incentives  to  develop, 
maintain,  or  improve  affordable  housing 
in  the  State  are  affected  by  its  policies, 
including  tax  policies  affecting  land  and 
other  property,  land  use  controls, 
zoning  ordinances,  building  codes,  fees 
and  charges,  growth  limits,  and  policies 
that  affect  the  return  on  residential 
investment. 

§91.315    StraleQic  plan. 

(a)  General.  For  the  categories 
described  in  paragraphs  (b),  (c),  (d),  and 
(e)  of  this  section,  the  consolidated  plan 
must  do  the  following: 

(1)  Indicate  the  general  priorities  for 
allocating  investment  geographically 
within  the  State  and  among  priority 
needs; 

(2)  Describe  the  basis  for  assigning  the 
priority  (including  the  relative  priority, 
where  required)  given  to  each  category 
of  priority  needs; 

(3)  Identify  any  obstacles  to  meeting 
underserved  needs; 

(4)  Summarize  the  priorities  and 
specific  objectives,  describing  how  the 
proposed  distribution  of  funds  will 
address  identified  needs; 

(5)  For  each  specific  objective, 
identify  the  proposed  accomplishments 
the  State  hopes  to  achieve  in 
quantitative  terms  over  a  specific  time 
period  (i.e.;  one.  two,  three  or  more 
years),  or  in  other  measurable  terms  as 
identified  and  defined  by  the  State. 

(b)  Affordable  housing.  With  respect 
to  affordable  housing,  the  consolidated 
plan  must  do  the  following: 

(1)  The  description  of  the  basis  for 
assigning  relative  priority  to  each 
category  of  priority  need  shall  state  how 
the  analysts  of  the  housing  market  and 
the  severity  of  housing  problems  and 
needs  of  extremely  low-income,  low- 
income,  and  moderate-income  renters 
and  owners  identified  in  accordance 
with  §91.305  provided  the  basis  for 

•  assigning  the  relative  priority  given  to 
each  priority  need  category  in  the 
priority  housing  needs  table  prescribed 
by  HUD.  Family  and  income  types  may 
be  grouped  together  for  disctission 
where  the  analysis  wotdd  apply  to  more 
than  one  of  them; 

(2)  The  statement  of  specific 
objectives  must  indicate  how  the 
characteristics  of  the  housing  market 
will  influence  the  use  of  funds  made 
available  for  rental  assistance, 
production  of  new  units,  rehabilitation 


of  old  units,  or  acquisition  of  existing        | 
units;  and  i 

(3)  The  description  of  proposed 
accomplishments  shall  specify  the 
number  of  extremely  low-income,  low- 
income,  and  moderate-income  families 
to  whom  the  jurisdiction  will  provide       i 
affordable  housing  as  defined  in 
§  92.252  of  this  subtitle  for  rental 
housing  and  §92.254  of  this  subtitle  for 
homeownership  over  a  specific  time 
period. 

(c)  Homelessness.  With  respect  to 
homelessness,  the  consolidated  plan 
must  include  the  priority  homeless 
needs  table  prescribed  by  HUD  and 
must  describe  the  State's  strategy  for  the 
following: 

(1)  Helping  low-income  families  avoid 
becoming  homeless; 

(2)  Reaching  out  to  homeless  persons 
and  assessing  their  individual  needs; 

(3)  Addressing. the  emergency  shelter 
and  transitional  housing  needs  of 
homeless  persons;  and 

(4)  Helping  homeless  persons  make 
the  transition  to  permanent  housing  and 
independent  living. 

(d)  Other  special  needs.  With  respect 
to  supportive  needs  of  the  non- 
homeless,  the  consolidated  plan  must 
describe  the  priority  housing  and 
supportive  service  needs  of  persons  who 
are  not  homeless  but  require  supportive 
housing  (i.e..  elderly,  frail  elderly, 
persons  with  disabilities  (mental, 
physical,  developmental),  persons  with 
alcohol  or  other  drug  addiction,  persons 
with  HIV/ AIDS  and  their  families,  and 
public  housing  residents). 

(e)  Nonhousing  community 
development  plan.  If  the  State  seeks 
assistance  under  the  Community 
Development  Block  Grant  program,  the 
consolidated  plan  must  describe  the 
State's  priority  nonhousing  community 
development  needs  that  affect  more 
than  one  unit  of  general  local 
govenunent  and  involve  activities 
typically  funded  by  the  State  under  the 
CDBG  program.  These  priority  needs 
must  be  described  by  CDBG  eligibility 
category,  reflecting  the  needs  ot  persons 
or  families  for  each  type  of  activity.  This 
community  development  component  of 
the  plan  must  state  the  State's  specific 
long-term  and  short-term  community 
development  objectives  (including 
economic  development  activities  that 
create  jobs),  which  must  be  developed 
in  accordance  with  the  statutory  goals 
described  in  §  91.1  and  the  primary 
objective  of  the  CDBG  program  to 
develop  viable  urban  communities  by 
providing  decent  housing  and  a  suitable 
living  environment  and  expanding 
economic  opportunities,  principally  for 
low-income  and  moderate- income 


persons. 


(f)  Barriers  to  affordable  housing.  The 
consolidated  plan  must  describe  the 
State's  strategy  to  remove  or  ameliorate 
negative  effects  of  its  policies  that  serve 
as  barriers  to  affordable  housing,  as 
identified  in  accordance  with  §91.310. 

(g)  Lead-based  paint  hazards.  The 
consolidated  plan  must  outline  the 
actions  proposed  or  being  taken  to 
evaluate  and  reduce  lead-based  paint 
hazards,  and  describe  how  the  lead- 
based  paint  hazard  reduction  will  be 
integrated  into  housing  policies  and 
programs. 

(h)  Anti-poverty  strategy.  The 
consolidated  plan  must  describe  the 
State's  goals,  programs,  and  policies  for 
reducing  the  number  of  poverty  level 
families  and  how  the  State's  goals, 
programs,  and  policies  for  producing 
and  preserving  affordable  housing,  set 
forth  in  the  housing  component  of  the 
consolidated  plan,  will  be  coordinated 
with  other  programs  and  services  for 
which  the  State  is  responsible  and  the 
extent  to  which  they  will  reduce  (or 
assist  in  reducing)  the  number  of 
poverty  level  families,  taking  into 
consideration  factors  over  which  the 
State  has  control. 

(i)  Institutional  structure.  The 
consolidated  plan  must  explain  the 
institutional  structure,  including  private 
industry,  nonprofit  organizations,  and 
public  institutions,  through  which  the 
State  will  carry  out  its  housing  and 
community  development  plan,  assessing 
the  strengths  and  gaps  in  that  deUvery 
system.  The  plan  must  describe  what 
the  State  will  do  to  overcome  gaps  in 
the  institutional  structure  for  carrying 
out  its  strategy  for  addressing  its  priority 
needs. 

(j)  Coordination.  The  consolidated 
plan  must  describe  the  State's  activities 
to  enhance  coordination  between  public 
and  assisted  housing  providers  and 
private  and  governmental  health,  mental 
health,  and  service  agencies.  With 
respect  to  the  pubUc  entities  involved, 
the  plan  must  describe  the  means  of 
cooperation  and  coordination  among  the 
State  and  any  units  of  general  local 
government  in  the  implementation  of  its 
consolidated  plan. 

(k)  Low-income  housing  tax  credit 
use.  The  consolidated  plan  must 
describe  the  strategy  to  coordinate  the 
Low-income  Housing  Tax  Credit  with 
the  development  of  housing  that  is 
affordable  to  low-income  and  moderate- 
'income  families. 

(1)  Public  housing  resident  initiatives. 
For  a  State  that  has  a  State  housing 
agency  administering  public  housing 
funds,  the  consolidated  plan  must 
describe  the  State's  activities  to 
encourage  public  housing  residents  to 


become  more  involved  in  management 
and  participate  in  homeownership. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2506-0117) 

§91.320    Action  plan. 

The  action  plan  must  include  the 
following: 

(a)  Form  application.  Standard  Form 
424; 

(b)  Resources.  (1)  Federal  resources. 
The  consolidated  plan  must  describe  the 
Federal  resources  expected  to  be 
available  to  address  the  priority  needs 
and  specific  objectives  identified  in  the 
strategic  plan,  in  accordance  with 

§  91.315.  These  resources  include  grant 
funds  and  program  income. 

(2)  Other  resources.  The  consolidated 
plan  must  indicate  resources  from 
private  and  non-Federal  public  sources 
that  are  reasonably  expected  to  be  made 
available  to  address  the  needs  identified 
in  the  plan.  The  plan  must  explain  how 
Federal  funds  will  leverage  those 
additional  resources,  including  a 
description  of  how  matching 
requirements  of  the  HUD  programs  will 
be  satisfied.  Where  the  State  deems  it 
appropriate,  it  may  indicate  publicly 
owned  land  or  property  located  within 
the  State  that  may  be  used  to  carry  out 
the  purposes  stated  in  §91.1; 

(c)  Activities.  A  description  of  the 
State's  method  for  distributing  funds  lo 
local  govenunents  and  nonprofit 
organizations  to  carry  out  activities,  or 
the  activities  to  be  undertaken  by  the 
State,  using  funds  that  are  expected  lo 
be  received  under  formula  allocations 
[and  relatetf  program  income)  and  other 
HUD  assistance  during  the  program  year 
and  how  the  proposed  distribution  of 
funds  will  address  the  priority  needs 
and  specific  objectives  described  in  the 
consolidated  plan; 

(d)  Geographic  distribution.  A 
description  of  the  geographic  areas  of 
the  State  (including  areas  of  minority 
concentration)  in  which  it  will  direct 
assistance  during  the  ensuing  program 
year,  giving  the  rationale  for  the 
priorities  for  allocating  investment 
geographically: 

(e)  Homeless  and  other  special  needs 
activities.  Activities  it  plans  to 
undertake  during  the  next  year  to 
address  emergency  shelter  and 
transitional  housing  needs  of  homeless 
individuals  and  families  (including 
subpopulations),  to  prevent  low-income 
individuals  and  families  with  children 
(especially  those  with  incomes  below  30 
percent  of  median)  from  becoming 
homeless,  to  help  homeless  persons 
make  the  transition  to  permanent 
housing  and  independent  living,  and  to 
address  the  special  needs  of  persons 


who  are  not  homeless  identified  in 
accordance  with  §  91.315(d); 

(f)  Other  actions.  Actions  it  plans  to 
take  during  the  next  year  to  address 
obstacles  to  meeting  imderserved  needs, 
foster  and  maintain  affordable  housing 
(including  the  coordination  of  Low- 
Income  Housing  Tax  Credits  with  the 
development  of  affordable  housing), 
remove  barriers  to  affordable  housing, 
evaluate  and  reduce  lead-based  paint 
hazards,  reduce  the  number  of  poverty 
level  families,  develop  institutional 
structure,  and  enhance  coordination 
between  public  and  private  housing  and 
social  ser\  ice  agencies  and  foster  public 
housing  resident  initiatives.  (See 
§91.315  (a),  (b).(f),(g).(h),(i).(j).(k), 
and  (1).) 

(g)  Program-specific  requirements.  In 
addition,  the  plan  must  include  the 
following  specific  information: 

(1)  CDBG.  (i)  An  "urgent  needs" 
activity  (one  that  is  expected  to  qualify 
under  §  570.208(c)  of  this  title)  may  be 
included  only  if  the  State  identifies  the 
activity  in  the  action  plan  and  certifies 
that  the  activity  is  designed  to  meet 
other  community  development  needs 
having  a  particular  urgency  because 
existing  conditions  pose  a  serious  and 
immediate  threat  to  the  health  or 
welfare  of  the  community  and  other 
financial  resources  are  not  available. 

(ii)  The  method  of  distribution  shall 
contain  a  description  of  all  criteria  used 
to  select  applications  from  local 
governments  for  fimding,  including  the 
relative  importance  of  the  criteria — if 
the  relative  importance  has  been 
developed.  The  action  plan  must 
include  a  description  of  how  all  CDBG 
resources  will  be  allocated  among  all 
funding  categories  and  the  threshold 
factors  and  grant  size  limits  that  areto 
be  applied.  If  the  State  intends  to  aid 
nonentitlement  units  of  general  local 
government  in  applying  for  guaranteed 
loan  funds  under  24  CFR  part  570, 
subpart  M.  it  must  describe  available 
guarantee  amounts  and  how 
applications  will  be  selected  for 
assistance.  (The  statement  of  the  method 
of  distribution  must  provide  sufficient 
information  so  that  units  of  general  local 
government  will  be  able  to  understand 
and  comment  on  it  and  be  able  to 
prepare  responsive  appUcations.) 

(2)  HOME,  (i)  The  State  shall  describe 
other  forms  of  investment  that  are  not 
described  in  §  92.205(b)  of  this  subtitle. 

(ii)  If  the  State  intends  to  use  HOME 
funds  for  homebuyers.  it  must  state  the 
guidelines  for  resale  or  recapture,  as 
required  in  §92.254  of  this  subtitle. 

(3)  ESG.  The  State  shall  state  the 
process  for  awarding  grants  to  State 
recipients  and  a  description  of  how  the 
State  intends  to  make  its  allocation 
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availablelto  units  of  local  government 
and  nonprofit  organizations. 

(4)  HdPWA.  The  State  shall  state  the 
method  qf  selecting  project  sponsors. 

§91.325   ICeflificatUMis. 

(a)  Ce/jero/— (1)  Affirmatively 
furtherinip  fair  housing.  Each  State  is 
required  lo  submit  a  certification  that  it 
will  affirinatively  further  fair  housing, 
which  means  that  it  will  conduct  an 
analysis  to  identify  impediments  to  fair 
housing  fchoice  ivithin  the  State,  take 
appropriate  actions  to  overcome  the 
effects  olany  impediments  identified 
through  that  analysis,  and  maintain 
records  reflecting  the  analysis  and 
actioiis  ij  I  this  regard.  (See 
§  570.48!  (b)(2)(ii)  of  this  title.) 

(2)  An  i-displacement  and  relocation 
plan.  Th(f  State  is  required  to  submit  a 
certification  that  it  has  in  effect  and  is 
followin] ;  a  residential  antidisplacement 
and  relo<  ation  assistance  plan  in 
connection  with  any  activity  assisted 
with  funiing  under  the  CDBG  or  HOME 
program!  i. 

(3)  Dng-free  workplace.  The  State 
must  submit  a  certification  with  regard 
to  drug-f  ee  workplace  required  by  24 
CFR  pari  24.  subpart  F. 

(4)  Ani-lobbying.  The  State  must 
submit  a  certification  with  regard  to 
compliai  ice  with  restrictions  on 
lobbying  required  by  24  CFR  part  87, 
together  with  disclosure  forms,  if 
required  by  that  part. 

(5)  Au  hority  of  State.  The  State  must 
submit  a  certification  that  the 
consolid  ited  plan  is  authorized  under 
State  lav '  and  that  the  State  possesses 
the  legal  authority  to  carry  out  the 
program  •>  for  which  it  is  seeking 
funding,  in  accordance  with  applicable 
KUD  reg  Illations. 

(6)  Co,  jsistency  with  plan.  The  State 
must  sul  mit  a  certification  that  the 
housing  activities  to  be  undertaken  with 
CDBG.  I  OME.  ESQ.  and  HOFWA  funds 
are  cons  stent  with  the  strategic  plan. 

(7)  Ac  juisition  and  relocation.  The 
State  mi  st  submit  a  certification  that  it 
will  con  ply  with  the  acquisition  and 
relocaticn  requirements  of  the  Uniform 
Reiocatii)n  Assistance  and  Real  Property 
Acquisil  ion  Policies  Act  of  1970,  as 
amendei.  and  implementing  regulations 
at  49  CFR  part  24. 

(8)  Seitlon  3.  The  State  must  submit 
a  ccrtifiaation  that  it  will  comply  with 
st;ctJon  J  of  the  Housing  and  Urban 
Develophient  Act  of  1968  (12  U.S.C 
170iu).  knd  implementing  regulations  at 
24CFRiart  135. 

(h)  cdnmunity  Development  Block 
Grant  pktgram.  For  States  that  seek 
funding junderCEWG,  the  following 
certifies  ions  are  required: 


(1)  Citizen  participation.  A 
certification  that  the  State  is  following 

a  detailed  citizen  participation  plan  that 
satisfies  the  requirements  of  §  91.115. 
and  that  each  unit  of  general  local 
government  that  is.  receiving  assistance 
fi-om  the  State  is  following  a  detailed 
citizen  participation  plan  that  satisfies 
the  requirements  of  §  570.486  of  this 
title. 

(2)  Consultation  with  local 
governments.  A  certification  that 

(i)  It  has  consulted  with  affected  units 
of  local  govenunent  in  the 
nonentidement  area  of  the  State  in 
determining  the  method  of  distribution 
of  funding; 

(ii)  It  engages  or  will  engage  in 
plaiuiing  for  community  development 
activities; 

(iii)  It  provides  or  will  provide 
technical  assistance  to  units  of  general 
local  government  in  connection  with 
community  developmeM  programs; 

(iv)  It  will  not  refuse  to  distribute 
funds  to  any  imit  of  general  local 
government  on  the  basis  of  the 
particular  eligible  activity  selected  by 
the  unit  of  general  local  govenunent  to 
meet  its  community  development  needs, 
except  that  a  State  is  not  prevented  from 
establishing  priorities  in  distributing 
funding  on  the  basis  of  the  activities 
selected;  and 

(v)  Each  unit  of  general  local 
government  to  be  distributed  funds  will 
be  required  to  identify  its  community 
development  and  housing  needs, 
including  the  needs  of  the  low-income 
and  moderate-income  families,  and  the 
activities  to  be  undertaken  to  pieet  these 
needs. 

(3)  Community  development  plan.  A 
certification  that  this  consolidated  plan 
identifies  community  development  and 
housing  needs  and  specifies  both  short- 
term  and  long-term  community 
development  objectives  that  have  been 
developed  in  accordance  with  the 
primary  objective  of  the  statute 
authorizing  the  CDBG  program,  as 
described  in  24  CFR  570.2.  and 
requirements  of  this  part  and  24  CFR 
part  570. 

(4)  Use  of  funds.  \  certification  that 
the  State  has  complied  with  the 
following  criteria: 

(i)  With  respect  to  activities  expected 
to  be  assisted  with  CDBG  funds,  the 
action  plan  has  been  developed  so  as  to 
give  the  maximum  feasible  priority  to 
activities  that  will  benefit  low-  and 
moderate-income  families  or  aid  in  the 
prevention  or  elimination  of  slums  or 
blight.  The  plan  may  also  include 
CDBG-assisted  activities  that  are 
certified  to  be  designed  to  meet  other 
community  development  needs  having 
particular  urgency  because  existing 


conditions  pose  a  serious  and 
immediate  threat  to  the  health  or 
welfare  of  the  community  where  other 
financial  resources  are  not  available  to 
meet  such  needs: 

(ii)  The  aggregate  use  of  CDBG  funds, 
including  section  108  guaranteed  loans.    • 
during  a  period  specified  by  the  State, 
consisting  of  one,  two.  or  three  specific 
consecutive  program  years,  shall 
principally  benefit  low-  and  moderate- 
income  famiUes  in  a  maimer  that  »■ 
ensures  that  at  least  70  percent  of  the 
amount  is  expended  for  activities  that 
benefit  such  persons  during  the 
designated  period  (see  24  CFR  570.481 
for  definition  of  "CDBG  funds'):  and 

(iii)  The  State  will  not  attempt  lo 
recover  any  capital  costs  of  public 
improvements  assisted  with  CDBG 
funds,  including  Section  108  loan 
guaranteed  funds,  by  assessing  any 
amount  against  properties  owned  and 
occupied  by  persons  of  low-  and 
moderate-income,  including  any  fee 
charged  or  assessment  made  as  a 
condition  of  obtaining  access  to  such 
public  improvements.  However,  if 
CDBG  funds  are  used  to  pay  the 
proportion  of  a  fee  or  assessment 
attributable  to  the  capital  costs  of  public 
improvements  (assisted  in  part  with 
CDBG  funds)  financed  from  other 
revenue  sources,  an  assessment  or 
charge  may  be  made  againsbthe 
property  with  respect  to  the  public 
ipiprovements  financed  by  a  source 
other  fhan  with  CDBG  funds.  In 
addition,  with  respect  to  properties 
owned  and  occupied  by  moderate- 
income  (but  not  low-income)  families, 
an  assessment  or  charge  may  be  made 
against  the  property  with  respect  to  the 
public  improvements  financed  by  a 
source  other  than  CDBG  funds  if  the 
State  certifies  that  it  lacks  CDBG  funds 
to  cover  the  assessment. 

(5)  Compliance  with  anti- 
discrimination laws.  A  certification  that 
the  grant  will  be  conducted  and 
administered  in  conformity  with  title  VI 
of  the  Civil  Rights  Act  of  1964  (42 
U.S.C.  2000d)  and  the  Fair  Housing  Act 
(42  U.S.C.  3601-3619)  and 
implementing  regulations. 

(6)  Excessive  force.  A  certification  that 
the  State  will  require  units  of  general 
local  government  that  receive  CDBG 
funds  to  certify  that  they  have  adopted 
and  are  enforcing: 

(i)  A  policy  prohibiting  the  use  of 
excessive  force  by  law  enforcement 
agencies  within  its  jurisdiction  against 
any  individuals  engaged  in  non-violent 
civil  rights  demonstrations:  and 

(ii)  A  policy  of  enforcing  applicable 
State  and  local  laws  against  physically 
barriiig  entrance  to  or  exit  from  a  facility 
or  location  that  is  the  subject  of  such 
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non-violent  civil  rights  demonstrations 
within  its  jurisdiction. 

(7)  Compliance  with  laws.  A 
certification  that  the  State  will  comply 
with  applicable  laws. 

(c)  Emergency  Shelter  Grant  program. 
For  States  that  seek  funding  under  the 
Emergency  Shelter  Grant  program,  a 
certification  is  required  by  the  State  that 
it  will  ensure  that  its  State  recipients 
comply  with  the  following  criteria: 

( 1 )  In  the  case  of  assistance  involving 
major  rehabilitation  or  conversion,  it 
will  maintain  any  building  for  which 
assistance  is  used  under  the  ESG 
program  as  a  shelter  for  homeless 
individuals  and  families  for  not  less 
than  a  10-year  period; 

(2)  In  the  case  of  assistance  involving 
rehabilitation  less  than  that  covered 
under  paragraph  (d)(1)  of  this  section,  it 
will  maintain  any  building  for  which 
assistance  is  used  under  the  ESG 
program  as  a  shelter  for  homeless 
individuals  and  families  for  not  less 
than  a  three-year  period; 

(3)  In  the  case  of  assistance  involving 
essential  services  (including  but  not 
limited  to  employment,  health,  drug 
abuse,  or  education)  or  maintenance, 
operation,  insiuance,  utilities  and 
furnishings,  it  will  provide  services  or 
shelter  to  homeless  individuals  and 
families  for  the  period  during  which  the 
ESG  assistance  is  provided,  without 
regard  to  a  particular  site  or  structure  as 
long  as  the  same  general  population  is 
served; 

(4)  Any  renovation  carried  out  with 
ESG  assistance  shall  be  sufficient  to 
ensure  that  the  building  involved  is  safe 
and  sanitary; 

(5)  It  will  assist  homeless  individuals 
in  obtaining  appropriate  supportive 
services,  including  permanent  housing, 
medical  and  mental  health  treatment, 
counseling,  supervision,  and  other 
services  essential  for  achieving 
independent  living,  and  other  Federal, 
State,  local,  and  private  assistance 
available  for  such  individuals; 

(6)  It  will  obtain  matching  amounts 
reouired  under  §576.71  of  this  title; 

(7)  It  will  develop  and  implement 
procedures  to  ensure  the  confidentiality 
of  records  pertaining  to  any  individual 
provided  £amily  violence  prevention  or 
treatment  services  under  any  project 
assisted  under  the  ESG  program, 
including  protection  against  the  release 
of  the  address  or  location  of  any  family 
violence  shelter  project  except  with  the 
written  authorization  of  the  person 
responsible  for  the  operation  of  that 
shelter; 

(8)  To  the  maximiun  extent 
practicable,  it  will  involve,  through 
employment,  volunteer  services,  or 
otherwise,  homeless  individuals  and 


families  in  constructing,  renovating, 
maintaining,  and  operating  facilities 
assisted  under  this  program,  in 
providing  services  assisted  under  the 
program,  and  in  providing  services  for 
occupants  of  facilities  assisted  under  the 
program;  and 

(9)  It  is  following  a  current  HUD- 
approved  consolidated  plan. 

(d)  HOME  pmgram.  Each  State  must 
provide  the  following  certifications: 

(1)  If  it  plans  to  use  program  funds  for 
tenant-based  rental  assistance,  a 
certification  that  rental-based  assistance 
is  an  essential  element  of  "ts 
consolidated  plan: 

(2)  A  certification  that  it  is  using  and 
will  use  HOME  funds  for  eligible 
activities  and  costs,  as  described  in 

§§  92.205  through  92.209  of  this  subUtle 
and  that  it  is  not  using  and  will  not  use 
HOME  funds  for  prohibited  activities,  as 
described  in  §92.214  of  this  subtitle: 
and 

(3)  A, certification  that  before 
committing  funds  to  a  project,  the  State 
or  its  recipients  will  evaluate  the  project 
in  accordance  with  guidelines  that  it 
adopts  for  this  purpose  and  will  not 
invest  any  more  HOME  funds  in 
combination  with  other  federal 
assistance  than  is  necessary  to  provide 
affordable  housing. 

(e)  Housing  Opportunities  for  Persons 
With  AIDS.  For  States  diat  seek  fimding 
under  the  Housing  Opportunities  for 
Persons  With  AIDS  program,  a 
certification  is  required  by  the  State 
that: 

(1)  Activities  funded  under  the 
program  will  meet  ui;gent  needs  that  are 
not  being  met  by  available  public  and 
private  sources;  and 

(2)  Any  building  or  structure 
purchased,  leased,  rehabilitated, 
renovated,  or  converted  with  assistance 
under  that  program  shall  be  operated  for 
not  less  thajn  10  years  specified  in  the 
plan,  or  for  a  period  of  not  less  than 
three  years  in  cases  involving  non- 
substantial  rehabilitation  or  repair  of  a 
building  or  structure. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  pumber  2506-0117). 

§91.330    Monitoring. 

The  consolidated  plan  must  describe 
the  standards  and  procedures  that  the 
State  will  use  to  monitor  activities 
carried  out  in  furtherance  of  the  plan 
and  will  use  to  ensure  long-term 
compliance  with  requirements  of  the 
programs  involved,  including  the 
comprehensive  planning  requirements. 


Sutjpart  E-ConsorUa;  Contents  of 
Consolidated  Plan 

§91.400    Applicability. 

This  subpart  applies  to  HOME 
program  consortia,  as  defined  in  §  91.5 
(see  24  CFR  part  92).  Units  of  local 
govenunent  that  participate  in  a 
consortium  must  participate  in 
submission  of  a  consolidated  plan  for 
the  consortium,  prepared  in  accordance 
with  this  subpart.  CDBG  entiUement 
communities  that  are  members  of  a 
consortium  must  provide  additional 
information  for  the  consolidated  plan, 
as  described  in  this  subpart. 

§  91.401    Citizen  participation  plan. 

The  consortium  must  have  a  citizen 
participation  plan  that  complies  with 
the  requirements  of  §91.105.  If  the 
consortium  contains  one  or  more  CDBG 
entitlement  communities,  the 
consortium's  citizen  participation  plan 
must  provide  for  citizen  participation 
within  each  CDBG  entitlement 
community,  either  by  the  consortium  or 
by  the  CDBG  entitlement  community,  in 
a  maimer  sufficient  for  the  CDBG 
entitlement  community  to  certify  that  it 
is  following  a  citizen  participation  plan. 

§  91 .402    Consolidated  program  year. 

(a)  Same  program  year  for  consortia 
members.  All  units  of  general  local  j 
government  that  are  members  of  a           • 
consortium  must  be  on  the  same              I 
program  year  for  CDBG.  HOME,  ESG, 
and  HOPWA.  The  program  year  shall 
run  for  a  twelve  month  period  and  begin 
on  the  first  calendar  day  of  a  month. 

(b)  Transition  period.  (1)  A 
consortium  in  existence  on  March  6, 
1995.  with  all  members  having  aligned 
program  years  must  comply  with 
paragraph  (a)  of  this  section.  A 
consortium  in  existence  on  March  6. 
1995,  in  which  all  members  do  not  have 
aligned  program  years  will  be  allowed  a 
transition  period  during  the  balance  of 
its  current  consortium  agreement  to 
bring  the  program  year  for  all  members 
into  alignment. 

(2)  During  any  such  transition  period, 
the  lead  agency  (if  it  is  a  CDBG 
entitlement  community)  must  submit,  as 
its  consolidated  plan,  a  plan  that 
complies  with  this  subpart  for  the 
consortium,  plus  its  nonhousing 
Community  Development  Plan  (in 
accordance  with  §91.215).  All  other 
CDBG  entitlement  communities  in  the 
consortium  may  submit  their  respective 
nonhousing  Conununity  Development 
Plans  (§  91.215(e)).  an  Action  Plan 
(§  91.220)  and  the  certifications 
(§  91.425(a)  and  (b))  in  accordance  with 
their  individual  program  years. 
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(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2506-0117). 

§  9 1 .405    Housing  and  homeless  needs 
assessment 

Housind  and  homeless  needs  must  be 
described  In  the  consoUdated  plan  in 
accordance  with  the  provisions  of 
§  91.205  f(ir  the  entire  consortium.  In 
addition  ti  describing  these  needs  for 
the  entire  consortium,  the  consoUdated 
plan  may  ^Iso  describe  these  needs  for 
individual  communities  that  are 
members  if  the  consortium. 

(Approved  by  the  Office  of  Management  and 
Budget  unc^r  control  number  2506-0117). 

§91.410    Housing  market  analysis. 

Housing  market  analysis  must  be 
described  in  the  consolidated  plan  in 
accordance  with  the  provisions  of 
§91.210  f(ir  the  entire  consortium.  In 
addition  to  describing  market 
condition!  for  the  entire  consortium,  the 
consolidal  ed  plan  may  also  describe 
these  cone  itions  for  individual 
commimilies  that  are  members  of  the 
consortiui[i. 

(Approved  jy  the  Office  of  Management  and 
Budget  und  er  control  number  2506-0117). 

§91.415    $  trategic  plan. 

Strategii  !S  and  priority  needs  must  be 
described  in  the  consoUdated  plan  in 
accordance  with  the  provisions  of 
§91.215  f(ir  the  entire  consortium.  The 
consortium  is  not  required  to  submit  a 
nonhousiiig  Community  Development 
Plan;  how  aver,  if  the  consortimn 
includes  (DBG  entitlement 
communities,  the  consolidated  plan 
must  include  the  nonhousing 
Communi  :y  Development  Plans  of  the 
CDBG  ent  tlement  community  members 
of  the  con  sortium.  The  consortium  must 
set  forth  its  priorities  for  allocating 
housing  (including  CDBG  and  ESG, 
where  applicable)  resources 
geographifcally  within  the  consortium, 
describinj  how  the  consolidated  plan 
will  addre  ss  the  needs  identified  (in 
accordance  with  § 91.405),  describing 
the  reasons  for  the  consortium's 
allocation!  priorities,  and  identifying  any 
obstacles  ihere  are  to  addressing 
imderserved  needs. 

(Approved  jby  the  Office  of  Management  and 
Budget  under  control  number  2506-0117). 

§91.420    Action  plan. 

(a)  Fon^  application.  The  action  plan 
for  the  coAsortiimi  must  include  a 
Standard  Form  424  for  the  consortium 
for  the  HOME  program.  Each 
entitlement  jurisdiction  also  must 
submit  a  Standard  Form  424  for  its 
funding  under  the  CDBG  program  and, 
if  applicai»le.  the  ESG  and  HOPWA 
programs^ 


(b)  Description  of  resources  and 
activities.  The  action  plan  must  describe 
the  resources  to  be  used  and  activities 
to  be  undertaken  to  pursue  its  strategic 
plan.  The  consolidated  plan  must 
provide  this  description  for  all  resources 
and  activities  within  the  entire 
consortium  as  a  whole,  as  well  as  a 
description  for  each  individual 
community  that  is  a  member  of  the 
consortium. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2506-0117). 

§91.425    Certifications. 

(a)  Consortium  certifications — (1) 
General— (i)  Affirmatively  furthering  fair 
housing.  Each  consortium  must  certify 
that  it  will  affirmatively  further  fair 
housing,  which  means  that  it  will 
conduct  an  analysis  to  identify 
impediments  to  fair  housing  choice 
within  the  area,  take  appropriate  actions 
to  overcome  the  effects  of  any 
impediments  identified  through  that 
analysis,  and  maintain  records  reflecting 
the  analysis  and  actions  in  this  regard. 

(ii)  Anti-displacement  and  relocation 
plan.  Each  consortium  must  certify  that 
it  has  in  effect  and  is  following  a 
residential  antidisplacement  and 
relocation  assistance  plan  in  connection 
with  any  activity  assisted  with  funding 
under  the  HOME  or  CDBG  program. 

(iii)  Drug-free  workplace.  The 
consortium  must  submit  a  certification 
with  regard  to  drug-free  workplace 
reauired  by  24  CFR  part  24,  subpart  F. 

fiv)  Anti-lobbying.  The  consortium 
must  submit  a  certification  with  regard 
to  compUance.with  restrictions  on 
lobbying  required  by  24  CFR  part  87, 
together  with  disclosure  forms,  if 
required  by  that  part. 

(v)  Authority  of  consortium.  The 
consortium  must  submit  a  certification 
that  the  consolidated  plan  is  authorized 
under  State  and  local  law  (as  appUcable) 
and  that  the  consortium  possesses  the 
legal  authority  to  carry  out  the  programs 
for  which  it  is  seeking  funding,  in 
accordance  with  applicable  HUD 
regulations. 

(vi)  Consistency  with  plan.  The 
consortium  must  certify  that  the 
housing  activities  to  be  undertaken  with 
CDBG.  HOME.  ESG,  and  HOPWA  funds 
are  consistent  with  the  strategic  plan. 

(vii)  Acquisition  and  relocation.  The 
consortium  must  certify  that  it  will 
comply  with  the  acquisition  and 
relocation  requirements  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  PoUcies  Act  of  1970,  as 
amended  (42  U.S.C.  4601),  and 
implementing  regulations  at  49  CFR  part 
24. 

(viii)  Section  3.  The  consortium  must 
certify  that  it  will  comply  with  section 


3  of  the  Housing  and  Urban 
Development  Act  of  1968  (12  U.S.C. 
1701u),  and  implementing  regulations  at 
24  CFR  part  135. 

(2)  HOME  program.  The  consortium 
must  provide  the  following 
certifications: 

(i)  If  it  plans  to  use  HOME  funds  for 
tenant-based  rental  assistance,  a 
certification  that  rental-based  assistance 
is  an  essential  element  of  its 
consolidated  plan; 

(ii)  That  it  is  using  and  will  use 
HOME  funds  for  eligible  activities  and 
costs,  as  described  in  §§  92.205  through 
92.209  of  this  subtitle  and  that  it  is  not 
using  and  will  not  use  HOME  funds  for 
prohibited  activities,  as  described  in 
§92.214  of  this  subtitle;  and 

(iii)  That  before  committing  funds  to 
a  project,  the  consortium  will  evaluate 
the  project  in  accordance  with 
guidelines  that  it  adopts  for  this  purpose 
and  will  not  invest  any  more  HOME 
funds  in  combination  with  other  federal 
assistance  than  is  necessary  to  provide 
affordable  housing. 

(b)  CDBG  entitlement  community 
certifications.  A  CDBG  entitlement 
community  that  is  a  member  of  a 
consortium  must  submit  the 
certifications  required  by  §  91.225  (a) 
and  (b),  and.  if  appUcable.  of  §  91 .225 
(c)  and  (d). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2506-01 1 7). 

§91.430    Monitoring. 

The  consolidated  plan  must  describe 
the  standards  and  procedures  that  the 
consortium  will  use  to  monitor 
activities  carried  out  in  furtherance  of 
the  plan  and  will  use  to  ensure  long- 
term  compliance  with  requirements  of 
the  programs  involved,  including 
minority  business  outreach  and  the 
comprehensive  planning  requirements. 


Subpart  F— Other  General 
Requirements 

§  91 .500    HUD  approval  action. 

(a)  General.  HUD  will  review  the  plan 
upon  receipt.  The  plan  will  be  deemed 
approved  45  days  after  HUD  receives 
the  plan,  unless  before  that  date  HUD 
has  notified  the  jurisdiction-that  the 
plan  is  disapproved. 

(b)  Standard  of  review.  HUD  may 
disapprove  a  plan  or  a  portion  of  a  plan 
if  it  is  inconsistent  with  the  purposes  of 
the  Cranston-Gonzalez  National 
Affordable  Housing  Act  (42  U.S.C. 
12703),  or  it  is  substantially  incomplete. 
The  following  are  examples  of 
consoUdated  plans  that  are  substantially 
incomplete: 
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(1)  A  plan  that  was  developed  without 
the  required  citizen  participation  or  the 
required  consultation:  < 

(2)  A  plan  that  fails  to  satisfy  all  the 
required  elements  in  this  part;  and 

(3)  A  plan  for  which  a  certification  is 
rejected  by  HUD  as  inaccurate,  after 
HUD  has  inspected  the  evidence  and 
provided  due  notice  and  opportunity  to 
the  jurisdiction  for  comment. 

(c)  Written  notice  of  disapproval. 
Within  15  days  after  HUD  notifies  a 
jurisdiction  that  it  is  disapproving  its 
plan,  it  must  inform  the  jurisdiction  in 
wTiting  of  the  reasons  for  disapproval 
and  actions  that  the  jurisdiction  could 
take  to  meet  the  criteria  for  approval. 
Disapproval  of  a  plan  with  respect  to 
one  program  does  not  affect  assistance 
distributed  on  the  basis  of  a  formula 
under  other  programs. 

(d)  Revisions  and  resubmission.  The 
jurisdiction  may  revise  or  resubmit  a 
plan  within  45  days  after  the  first 
notification  of  disapproval.  HUD  must 
respond  to  approve  or  disapprove  the 
plan  within  30  days  of  receiving  the 
revisions  or  resubmission. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2506-0117). 

§  91 .505    Amendntents  to  the  consolidated 
plan. 

(a)  Amendments  to  the  plan.  The 
jurisdiction  shall  amend  its  approved 
plan  whenever  it  makes  one  of  the 
following  decisions:     . 

(1)  To  make  a  change  in  its  allocation 
priorities  or  a  change  in  the  method  of 
distribution  of  funds; 

(2)  To  carry  out  an  activity,  using 
funds  from  any  program  covered  by  the 
consoUdated  plan  (including  program 
income),  not  previously  described  in  the 
action  plan;  or 

(3)  To  change  the  purpose,  scope, 
location,  or  beneficiaries  of  an  activity. 

(b)  Criteria  for  substantial 
amendment.  The  jurisdiction  shall 
identify  in  its  citizen  participation  plan 
the  criteria  it  will  use  for  determining 
what  constitutes  a  substantial 
amendm^it.  It  is  these  substantial 
amendments  that  are  subject  to  a  citizen 
participation  process,  in  accordance 
with  the  jurisdiction's  citizen 
participation  plan.  (See  §§91.105  and 
91.115.) 

(c)  Submission  to  HUD.  (1)  Upon 
completion,  the  jurisdiction  must  make 
the  amendment  public  and  must  notify 
HUD  that  an  amendment  has  been 
made.  The  jurisdiction  may  submit  a 
copy  of  each  amendment  to  HUD  as  it 
occurs,  or  at  the  end  of  the  program 
year.  Letters  transmitting  copies  of 
amendments  must  be  signed  by  the 
official  representative  of  the  jurisdiction 
authorized  to  take  such  action. 


(2)  See  subpart  B  of  this  part  for  the 
public  notice  procedures  applicable  to 
substantial  amendments.  For  any 
amendment  affecting  the  HOPWA 
program  that  would  involve  acquisition. 
rehabiUtation,  conversion,  lease,  repair 
or  construction  of  prof)erties  to  provide 
housing,  an  enviroiunental  re\'iew  of  the 
revised  proposed  use  of  funds  must  be 
completed  by  HUD  in  accordance  with 
24  CFR  574.510. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2506-0117). 

§91.510    Consistency  detenninations. 

(a)  Applicability.  For  competitive 
programs,  a  certification  of  consistency 
of  the  application  with  the  approved 
consolidated  plan  for  the  jurisdiction 
may  be  required,  whether  the  applicant 
is  the  jurisdiction  or  another  applicant. 

(b)  Certifying  authority.  (1)  The 
certification  must  be  obtained  from  the 
unit  of  general  local  government  if  the 
project  will  be  located  in  a  unit  of 
general  local  government  that:  is 
required  to  have  a  consolidated  plan,  is 
authorized  to  use  an  abbreviated 
consolidated  plan  but  elects  to  prepare 
and  has  submitted  a  full  consolidated 
plan,  or  is  authorized  to  use  an 
abbreviated  consolidated  plan  and  is 
applying  for  the  same  program  as  the 
applicant  pursuant  to  the  same  Notice  of 
Funding  Availability  (and  therefore  has 
or  will  have  an  abbreviated  consolidated 
plan  for  the  fiscal  year  for  that  program). 

(2)  If  the  project  will  not  be  located  in 
a  unit  of  general  local  govertunent,  the 
certification  may  be  obtained  from  the 
State  or,  if  the  project  will  be  located  in 
a  luiit  of  general  local  government 
authorize  to  use  an  abbreviated 
consolidated  plan,  frt>m  the  unit  of 
general  local  government  if  it  is  wiUing 
to  prepare  such  a  plan. 

(3)  Where  the  recipient  of  a  HOPWA 
grant  is  a  city  that  is  the  most  populous 
unit  of  general  local  government  in  an 
EMSA,  it  also  must  c^tain  and  keep  on 
file  certifications  of  consistency  from 
such  public  officials  for  each  other 
locality  in  the  EMSA  in  which  housing 
assistance  is  provided. 

(c)  Meaning.  A  jurisdiction's 
certification  that  an  appUcation  is 
consistent  with  its  consolidated  plan 
means  the  jurisdiction's  plan  shows 
need,  the  proposed  activities  are 
consistent  with  the  jurisdiction's 
strategic  plan,  and  the  location  of  the 
proposed  activities  is  consistent  with 
the  geographic  areas  specified  in  the 
plan.  The  jtirisdiction  shall  provide  the 
reasons  for  the  denial  when  it  fails  to 
provide  a  certification  of  consistency. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2506-0117). 


§91.515    Funding  detenninations  by  HUD. 

(a)  Formula  funding.  The  action  plan 
submitted  by  the  jurisdiction  will  be 
considered  as  the  application  for  the       ^ 
CDBG.  HOME.  ESG.  and  HOPWA 
formula  grant  programs.  The 
Department  will  make  its  funding  award 
determination  after  reviewing  the  plan 
submission  in  accordance  with  §  91.500. 

(b)  Other  funding.  For  other  funding, 
the  jurisdiction  must  still  respond  to 
Notices  of  Funding  Availability  for  the 
individual  programs  in  order  to  receive 
funding. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2506-0117). 

§  9 1 .520    Perf onnance  reports. 

(a)  General.  Each  jurisdiction  that  has 
an  approved  consoUdated  plan  shall 
annually  review  and  report,  in  a  form 
prescribed  by  HUD.  on  the  progress  it 
has  made  in  carrying  out  its  strategic 
plan  and  its  action  plan.  The 
performance  report  must  include  a 
description  of  the  resources  made 
available,  the  investment  of  available 
resources,  the  geographic  distribution 
and  location  of  investments,  the  families 
and  persons  assisted  (including  the 
racial  and  ethnic  status  of  persons 
assisted),  actions  taken  to  affirmatively 
further  fair  housing,  and  other  actions 
indicated  in  the  strategic  plan  and  the 
action  plan.  This  performance  report 
shall  be  submitted  to  HUD  within  90 
days  after  the  close  of  the  jurisdiction's 
program  year. 

(b)  Affordable  housing.  The  report 
shall  iBclude  an  evaluation  of  the 
jurisdiction's  progress  in  meeting  its 
specific  objective  of  providing 
affordable  housing,  including  the 
number  and  types  of  famiUes  served. 
This  element  of  the  report  must  include 
the  number  of  extremely  low-income, 
low-income,  moderate-income,  and 
middle-income  persons  served. 

(c)  CDBG.  For  CDBG  recipients,  the 
report  shall  include  a  description  of  the 
use  of  CDBG  funds  during  the  program 
year  and  an  assessment  by  the 
jurisdiction  of  the  relationship  of  that 
use  to  the  priorities  and  specific 
objectives  identified  in  the  plan,  giving 
special  attention  to  the  highest  priority 
activities  that  were  identified.  "This 
element  of  the  report  must  specify  the 
nature  of  and  reasons  for  any  changes  in 
its  program  objectives  and  indications  of 
how  the  jurisdiction  would  change  its 
programs  as  a  result  of  its  experiences. 
This  element  of  the  report  also  must 
include  the  number  of  extremely  low- 
income,  low-income,  and  moderafe- 
incoipe  persons  served  by  each  activity 
where  information  on  income  by  family 
size  is  required  to  determine  the 
eligibiUty  of  the  activity. 
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(d)  HCmE.  For  HOME  participating 
jurisdictions,  the  report  shall  include 
the  results  of  on-site  inspections  of 
a^ordable  rental  housing  assisted  under 
the  program  to  determine  compliance 
with  housing  codes  and  other  applicable 
regulatio  is,  an  assessment  of  the 
jurisdiction's  affirmative  marketing 
actions  and  outreach  to  minority-owned 
and  won  en-owned  businesses,  and  data 
on  the  ai  lount  and  use  of  program 
income  f  ar  projects,  including  the 
number  of  projects  and  owner  and 
tenant  cLaracteri  sties. 

(e)  HOPWA.  For  jurisdictions 


receivmf 


funding  under  the  Housing 


Opportu:  lilies  for  Persons  With  AIDS 
program,  the  report  must  include  the 
number  ( >f  individuals  assisted  and  the 
types  of  ( issistance  provided. 

(0  Eva  uaUon  by  HUD.  HUD  shall 
review  tl  e  performance  report  and 
determire  whether  it  is  satisfactory.  If  a 
satisfactc  ry  report  is  not  submitted  in  a 
timely  manner,  HUD  may  suspend 
funding  i  mtil  a  satisfactory  report  is 
submitte  i,  or  may  withdraw  and 
reallocaf  5  funding  if  HUD  determines, 
after  noti  ce  and  opportunity  for  a 
hearing,  Jiat  the  jurisdiction  will  not 
submit  a  satisfactory  report.     * 

(Approved  by  the  Office  of  Management  and 
Budget  ur  der  control  number  250&-0117). 

§  91 .525    Pert onnance  review  by  HU  D. 

(a)  Get  eral.  HUD  shall  review  the 
performs  nee  of  each  jurisdiction 
covered  1  )y  this  part  at  least  annually, 
includin  ;  site  visits  by  employees — 
insofar  aj  practicable,  assessing  the 
following: 

(1)  Ma  lagement  of  funds  made 
available  under  programs  administered 
by  HUD: 

(2)  Coi  [ipliance  with  the  consolidated 
plan; 

(3)  Ac(  uracy  of  performance  reports; 

(4)  Ext  snt  to  which  the  jurisdiction 
made  pr(  »gress  towards  the  statutory 
goals  ideatified  in  §91.1;  and 

(5)  Eff;  irts  to  ensure  that  housing 
assisted  mder  programs  administered 
by  HUD  s  in  compliance  with 
contract!  lal  agreements  and  the 
requiren:  ents  of  law. 

(b)  Re}  tort  by  HUD.  HUD  shall  report 
on  the  p<  irformance  review  in  writing, 
stating  tl  e  length  of  time  the 
jurisdict:  on  has  to  review  and  comment 
on  the  re  port,  which  will  be  at  least  30 
days.  HI  D  may  revise  the  report  after 
consider  ng  the  jurisdiction's  views,  and 
shall  ma  ce  the  report,  the  jurisdiction's 
commenis,  and  any  revisions  available 
to  the  public  within  30  days  after 
receipt  a  'the  jurisdiction's  comments. 


PART  92— HOME  INVESTMENT 
PAFTTNERSHIPS  PROGRAM 

2.  The  authority  citation  for  part  92 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  12701- 
12839. 

3.  In  §  92.2,  the  definition  of  "housing 
strategy"  is  removed  and  a  definition  of 
"consolidated  plan"  is  added  in 
alphabetical  order,  to  read  as  follows: 

§  92^    Definitions. 

***** 

Consolidated  plan.  The  plan  prepared 
in  accordance  with  part  91  of  this 
subtitle,  which  describes  needs, 
resources,  priorities  and  proposed 
activities  to  be  undertaken  with  respect 
to  HUD  programs,  including  the  HOME 
program.  An  approved  consolidated 
plan  means  a  consolidated  plan  that  has 
been  approved  by  HUD  in  accordance 
with  part  91  of  this  subtitle. 

4.  Section  92.52  is  revised  to  read  as 
follows: 

§92.52    Formula  allocations. 

Not  later  than  20  days  after  funds 
become  available  to  HUD,  HUD  will 
allocate  HOME  funds  and  then  will 
promptly  notify  all  jurisdictions 
receiving  a  formula  allocation  the 
amount  of  each  jurisdiction's  formula 
allocation. 

S.'ln  §92.103.  paragraph  (a)  is  revised 
to  read  as  follows: 

§  92. 1 03    Notification  of  intent  to 
participate. 

(a)  A  jurisdiction  must  notify  HUD  in 
writing,  not  later  than  30  days  after 
receiving  notice  of  its  formula  allocation 
amount  under  §92.52,  of  its  intention  to 
become  a  participating  jurisdiction. 
•        *         •         •        • 

6.  Section  92.104  is  revised  to  read  as 
follows: 

§  92.104    Submission  of  consolidated  plan. 
A  jurisdiction  that  has  not  submitted 
a  consoUdated  plan  to  HUD  or  has 
submitted  an  abbreviated  consolidated 
plan  (as  provided  for  in  §91.235  of  this 
subtitle)  must  submit  to  HUD,  not  later 
than  90  days  after  providing  notification 
under  §  92.103,  a  consolidated  plan  in 
accordance  with  part  91  of  this  subtitle. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  2501-0013). 

7.  Section  92.105  is  revised  to  rea'd  as 
follows: 

§  92.105    Designation  as  a  participating 
jurisdiction. 

When  a  jurisdiction  has  complied 
with  the  requirements  of  §§  92.102 
through  92.104  and  HUD  has  approved 


the  jurisdiction's  consolidated  plan  in 
accordance  with  part  91  of  this  subtitle, 
HUD  will  designate  the  jurisdiction  as  a 
participating  jurisdiction. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  2501-0013 
and  2506-0117). 

8.  Section  92.150  is  revised  to  read  as 
follows: 

§92.150    Submission  requirements. 

In  order  to  receive  its  HOME 
allocation,  a  participating  jurisdiction 
must  submit  a, consolidated  plan  in 
accordance  with  24  CFR  part  91.  That 
part  includes  requirements  for  the 
content  of  the  consolidated  plan,  for  the 
process  of  developing  the  consolidated 
plan,  including  citizen  participation 
provisions,  for  the  submission  date,  for 
HUD  approval,  and  for  the  amendment 
process. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2506-01 17). 

§92.151    [Removed] 

9.  Section  92.151  is  removed. 

§92.152    [Removed] 

10.  Section  92.152  is  removed. 

§92.200    [Amended] 

11.  In  §  92.200,  the  term  "housing 
strategy"  is  removed  from  each  place 
where  it  appears,  and  the  term 
"consolidated  plan"  is  added  in  each 
place. 

§92.201     [Amended] 

12.  In  §  92.201,  the  term  "housing 
strategy"  is  removed  from  paragraphs  (a) 
and  (b)(1)  fi'om  each  place  where  it 
appears,  and  the  term  "consolidated 
plan"  is  added  in  each  place^ 

§92.204    [Amended] 

13.  Section  92.204  is  amended  by 
removing  fi-om  paragraph  (c)  the  phrase, 
"subpart  D  (Pfogram  Description),". 

§92.207    [Amended] 

14.  Section  92.207  is  amended  by 
removing  from  paragraph  (f)  the  term 
"housing  strategy"  in  each  place  where 
it  occurs  and  adding  in  its  place  the 
term  "consolidated  plan". 

15.  In  §92.211,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§  92.21 1    Tenant-based  rental  assistance. 

(a)  •   *   * 

(1)  The  participating  jurisdiction 
makes  the  certification  about  inclusion 
of  this  type  of  assistance  in  its 
consolidated  plan  in  accordance  with 
§§  91.225(d)(1).  91.325(d)(1),  or 
91.425(b)(1))  of  this  subtitle;  and 
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§92.220    [Anfwnded] 

16.  Section  92.220  is  amended  by 
removing  the  last  sentence  from 
paragraph  (a)(6)(ii). 

§92.222    [Amended] 

17.  Section  92.222  is  amended  by 
removing  fi-om  paragraphs  (a)(3)  and 
(a)(4)  the  word  "published"  in  each 
place  where  it  appears,  and  adding  in  its 
place  the  word  "made". 

§92.300    [Amended] 

18.  Section  92.300  is  amended  by 
removing  from  paragraph  (b)  the  term 
"housing  strategy"  where  it  occurs  and 
adding  it  its  place  the  term 
"consolidated  plan". 

§92.302    [Amended] 

19.  Section  92.302  is  amended  by 
removing  from  paragraph  (b)(2)  the  term 
"housing  strategy"  where  it  occurs  and 
adding  it  its  place  the  term 
"consolidated  plan". 

§92.350    [Amended] 

20.  Section  92.350  is  amended  by 
removing  fi-om  paragraph  (b)  the  term 
"housing  strategy"  where  it  occurs  and 
adding  it  its  place  the  term 
"consolidated  plan". 

§92.450    [Amended] 

21.  Section  92.450  is  amended  by 
removing  fit)m  paragraph  (b)  the  term 
"housing  strategy"  where  it  occurs  and 
adding  it  its  place  the  term 
"consolidated  plan". 

§92.451    [An>ended] 

22.  Section  92.451  is  amended  by 
removing  bom  paragraph  (a)(l)(iii),  the 
phrase  "housing  strategy  in  accordance 
with  §  92.104"  and  by  adding  in  its 
place,  the  phrase  "consoUdated  plan,  in 
accordance  with  part  91  of  this 
subtitle";  and  by  removing  from 
paragraph  (a)(2)  the  phrase  "§  91 .70  of 
this  title"  and  by  adding  in  its  place,  the 
phrase  "part  91  of  this  subtitle". 

§92.453    [Amended] 

23.  Section  92.453  is  amended  by 
removing  from  paragraph  (b)(2)(ii)  the 
phrase  "housing  strategy"  each  place 
where  it  occurs,  and  by  adding  the 
phrase  "consolidated  plan". 

§92.508    [Amended] 

24.  Section  92.508  is  amended  by 
removing  from  paragraph  (c)(1)  the 
word  "three"  and  adding  in  its  place  the 
word  "four". 

25.  In  §92.509.  paragraph  (b)  is 
revised  to  read  as  follows; 

§  92.509    Performance  reports. 

(a)*  •  • 

(b)  Annual  performance  report.  For 
annual  performance  report 


requirements,  see  part  91  of  this 
subtitle. 


PART  570— COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS 

26.  The  authority  citation  for  part  570 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  5300- 
5320. 

27.  In  §  570.3,  the  definition  of 
"Comprehensive  Housing  Affordability 
Strategy  (CHAS  or  housing  strategy)"  is 
removed,  and  the  definition  of 
"consolidated  plan"  is  added  in 
alphabetical  order,  to  read  as  follows: 

§570.3    Definitions. 

***** 

Consolidated  plan.  The  plan  prepared 
in  accordance  with  24  CFR  part  91, 
which  describes  needs,  resources, 
priorities  and  proposed  activities  to  be 
undertaken  with  respect  to  HUD 
programs,  including  the  CDBG  program. 
An  approved  consolidated  plan  means  a 
consolidated  plan  that  has  been 
approved  by  HUD  in  accordance  with 
24  CFR  part  91. 


§570.205    [Amended] 

28.  In  §570.205.  paragraph  (a)(3)(i)  is 
amended  by  removing  the  term 
"Comprehensive  Housing  Affordability 
Strategy",  and  adding  in  its  place  the 
term  "consolidated  plan". 

§  570.301    [Removed] 

29.  Section  570.301  is  removed. 

30.  Section  570.302  is  revised  to  read 
as  follows: 

§  570.302    Submission  requirements. 

In  order  to  receive  its  annual  CDBG 
entitlement  grant,  a  grantee  must  submit 
a  consolidated  plan  in  accordance  with 
24  CFR  part  91.  That  part  includes 
requirements  for  the  content  of  the 
consolidated  plan,  for  the  process  of 
developing  the  consolidated  plan, 
including  citizen  participation 
provisions,  for  the  submission  date,  for 
HUD  approval,  and  for  the  amendment 
process. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2506-0117). 

31.  Section  570.303  is  revised  to  read 
as  follows: 

§570.303    Certifications. 

The  jurisdiction  must  make  the 
certifications  that  are  set  forth  in  24  CFR 
part  91  as  part  of  the  consolidated  plan. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2506-0117). 

32.  In  §  570.304,  paragraphs  (a)  and 
(c)(1)  are  revised  to  read  as  follows: 


§  570.304    Making  of  grants. 

(a)  Approval  of  grant.  HUD  will  . 
approve  a  grant  if  the  jurisdiction's 
submissions  have  been  made  and 
approved  in  accordance  with  24  CFR 
part  91. 

(c)*   •   * 

(1)  The  consolidated  plan  is  not 
received  by  the  first  working  day  in 
September  or  is  not  approved  under  24 
CFR  part  91.  subpart  F.  in  which  case 
the  grantee  will  forfeit  the  entire 
entitlement  amount;  or 


§  570.305    [Removed] 

33.  Section  570.305  is  removed. 

§  570.306    [Removed] 

34.  Section  570.306  is  removed. 

§570.308    [Amended] 

35.  In  §  570.308.  paragraph  (d)  is 
amended  by  removing  the  phrase,  "this 
subpart",  and  adding  in  its  place  the 
phrase,  "24  CFR  part  91". 

§570.420    (Amended]       ^■ 

36.  In  §  570.420.  paragraph  (d)  is 
amended  by  removing  the  word 
"CHAS"  and  adding  in  its  place  the 
phrase  "consolidated  plan";  and  by 
removing  the  phrase  "Comprehensive 
Housing  Affordability  Strategy"  and 
adding  in  its  place  the  phrase 
"consolidated  plan". 

37.  In  §  570.423.  paragraphs  (a),  (b). 
and  (c)(1)  are  revised  to  read  as  follows: 

§570.423    AppHcation  for  the  HUD- 
administered  New  Yorfc  Small  Cities  Grants. 

(a)  Proposed  application.  The 
applicant  shall  prepare  and  publish  a 
proposed  apphcation  and  comply  with 
citizen  participation  requirements  as 
described  in  §570.431.  and  in  24  CFR 
part  91 — if  the  application  contains 
housing  activities  and  the  applicant  is 
required  to  prepare  and  submit  an 
abbreviated  consolidated  plan. 

(b)  Final  application.  The  applicant 
shall  submit  to  HUD  a  final  application 
containing  its  community  development 
objectives  and  activities.  This  final 
application  shall  be  submitted,  in  a  form 
prescribed  by  HUD,  to  the  appropriate 
HUD  office.  The  application  also  musf 
contain  a  priority  nonhousing 
community  development  plan,  in 
accordance  with  24  CFR  91.235. 

(c)  Certifications.  (I)  Certifications 
shall  be  submitted  in  a  form  prescribed 
by  HUD.  If  the  application  contains  any 
housing  activities,  the  applicant  shall 
certifv'  that  the  proposed  housing 
activities  are  consistent  with  its 
abbreviated  consofidated  plan,  as 
described  at  24  CFR  part  91. 
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38.  Section  570.429  is  amended  as 
follows: 

a.  By  removing  from  paragraph  fb)  the 
word  •■thr(»ugh"  and  by  adding,  in  its 
place,  the  word  "and";  and 

b.  By  rei  ising  paragraphs  (f)  and  (g)  to 
read  as  fol|ows: 

§  570.429    Hawaii  general  and  grant 

requirements. 

*         *         • 

(0  Requ  red  submissions.  In  order  to 
receive  its  formula  grant  under  this 
subpart,  tie  applicant  must  submit  a 
consolidated  plan  in  accordance  with  24 
CFR  part  « 1.  That  part  includes 
requireme  nts  for  the  content  of  the 
consolidaled  plan,  for  the  process  of 
developin  » the  plan,  including  citizen 
participati  on  provisions,  for  the 
submissio  i  date,  for  HUD  approval,  and 
for  the  am  jndment  process. 

(g)  App.  ication  approval.  HUD  will 
follow  the  requirements  of  24  CFR 
91.500. 


§570.430   |[Amended] 

39.  Section  570.430  is  amended  by 
removing  paragraph  (f). 

§570.431    [Amended] 

40.  Section  570.431  is  amended  by 
paragraph  (0- 
570.485,  paragraphs  (h).  (c), 

removed;  paragraph  (d)  is 
'  as  paragraph  (b):  and 
(a)  is  revised  to  read  as 


the  responsibility  of  fair  housing 
planning  by: 

(1)  Conducting  an  analysis  to  identify 
impediments  to  fair  housing  choice 
within  the  State; 

(2)  Taking  appropriate  actions  to 
overcome  the  effects  of  any 
impediments  identified  through  that 
analysis; 

(3)  Maintaining  records  reflecting  the 
analysis  and  actions  in  this  regard;  and 

(4)  Assuring  that  units  of  local 
government  funded  by  the  State  comply 
with  their  certifications  to  affirmatively 
further  fair  housing. 

•        »        •        *        * 

43.  Section  570.491  is  revised  to  read 
as  follows: 

§  570.491    Pertornunce  and  evaluation 
report 

The  annual  performance  and 
evaluation  report  shall  be  submitted  in 
accordance  with  24  CFR  part  91. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2506-0117). 

44.  In  §570.5012,  paragraph  (a)(16)  is 
revised  to  read  as  follows: 

§  570.502    Applicability  of  uniform 
administrative  requirements. 


removm 

41.  In 
and  (e)  ar( 
redesignai  ed 
paragraph 
follows: 

§  570.4S5    State  submissions  and  state 
citizen  paricipation  requirements. 

(a)  Reqiiired  submissions.  In  order  to 
receive  its  annual  CDBG  grant  under 
this  subpf  rt,  a  State  must  submit  a 
consohda  ed  plan  in  accordance  with  24 
CFR  part  '  11.  That  part  includes 
requirem<  nts  for  the  content  of  the 
consolidaed  plan,  for  the  process  of 
developir  g  the  plan,  including  citizen 
participat  on  provisions,  for  the 
submissic  n  date,  for  HUD  approval,  and 
for  the  an  endment  process. 

•  *        »        »        * 

42.  Sec  ion  570.487  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  570.487    Other  applicable  laws  and 
related  program  requirements. 

*  •        •        *        * 

(b)  Affi  TJiatively  furthering  fair 
housing. '  'he  Act  requires  the  state  to 
certify  to  be  satisfaction  of  HUD  that  it 
will  affin  latively  further  fair  housing. 
The  act  al  so  requires  each  unit  of 
general  Iccal  government  to  certify  that 
it  will  aff  rmatively  further  fair  housing. 
The  certification  that  the  State  will 
affirmatively  further  fair  housing  shall 
specifically  require  the  State  to  assume 


(a)*  •  * 

(16)  Section  85.42,  "Retention  and 
access  requirements  for  records,"  except 
that  the  period  shall  be  four  years; 

•  •        •        •        * 

45.  hi  §  570.506,  paragraphs  (e)  and 
(g)(1)  are  revised  to  read  as  follows: 

§  570.506    Records  to  be  maintained. 

•  •        «■        *        •       ■ 

(e)  Records  that  demonstrate 
compliance  with  the  citizen 
participation  requirements  prescribed  in 
24  CFR  part  91,  subpart  B,  for 
entitlement  recipients,  or  in  24  CFR  part 
91.  subpart  C,  for  HUD-administered 
small  cities  recipients. 

•  •        *        •        • 

(g)*  •  • 

(1)  Docimientation  of  the  analysis  of 
impediments  and  the  actions  the 
recipient  has  carried  out  with  its 
housing  and  community  development 
and  other  resources  to  remedy  or 
ameliorate  any  impediments  to  fair 
housing  choice  in  the  recipient's 
community. 

•  *        •        •        • 

46.  In  §  570.507,  paragraph  (a)  is 
revised  to  read  as  follows: 

§570.507    Reports. 

(a)  Performance  and  evaluation 
report — (1)  Entitlement  grant  recipients 
and  HUD-administered  small  cities 
recipients  in  Hawaii.  The  annual 
performance  and  evaluation  report  shall 


be  submitted  in  accordance  with  24  CFR 
part  91. 

(2)  HUD-administered  small  cities 
recipients  in  New  York,  (i)  Content. 
Each  performance  and  evaluation  report 
must  contain  completed  copies  of  all 
forms  and  narratives  prescribed  by 
HUD,  including  a  summary  of  the 
citizen  comments  received  on  the  ' 
report. 

(ii)  Timing.  The  performance  and 
evaluation  report  on  each  grant  shall  be 
submitted: 

(A)  No  later  than  October  31  for  al) 
grants  executed  before  April  1  of  the 
same  calendar  year.  The  first  report 
should  cover  the  period  fi-om  the 
execution  of  the  grant  until  September 
30.  Reports  on  grants  made  after  March 
31  of  a  calendar  year  will  be  due 
October  31  of  the  following  calendar 
year,  and  the  reports  will  cover  the 
period  of  time  from  the  execution  of  the 
grant  until  September  30  of  the  calendar 
year  following  grant  execution.  After  the 
initial  submission,  the  performance  and 
evaluation  report  will  be  submitted 
annually  on  October  31  until 
completion  of  the  activities  funded 
under  the  grant; 

(B)  Hawaii  grantees  will  submit  their 
small  cities  performance  and  evaluation 
report  for  each  pre- FY  1995  grant  no 
later  than  90  days  after  the  completion 
of  their  most  recent  program  year.  After 
the  initial  submission,  the  performance 
and  evaluation  report  will  be  submitted 
annually  until  completion  of  the 
activities  funded  under  the  grant;  and 

(C)  No  later  than  90  days  after  the 
criteria  for  grant  closeout,  as  described 
in  §  570.509(a).  have  been  met. 

(iii)  Citizen  comments  on  the  report. 
Each  recipient  shall  make  copies  of  the 
performance  and  evaluation  report 
available  to  its  citizens  in  sufficient  time 
to  permit  the  citizens  to  comment  on  the 
report  before  its  submission  to  HUD. 
Each  recipient  may  determine  the 
specific  manner  and  times  the  report 
will  be  made  available  to  citizens 
consistent  with  the  preceding  sentence. 
*        •        •        •        • 

§570.509    [Amended] 

47.  Section  570.509  is  amended  by 
removing  from  paragraph  {b)(l)  the 
word,  "§  570.507"  and  adding  in  its 
place  the  words,  "24  CFR  part  91";  and 
by  removing  from  paragraph  (d)  the 
phrases,  "comprehensive  housing 
affordability  strategy",  "Comprehensive 
Housing  Affordability  Strategy  (CHAS)", 
and  "fiscal  year",  and  adding,  in  their 
place,  the  phrases,  "consolidated  plan", 
"Consohdated  Plan",  and  "program 
year",  respectively. 


§570.601    [Amended] 

48.  In  §  570.601,  paragraph  (b)  is 
amended  by  adding  the  following 
sentence  to  the  end  of  the  paragraph,  to 
read  as  follows: 

§  570.601    Public  Law  88-352  and  Public 
Law  SO-284;  affirmatively  furthering  fair 
housing;  Executive  Order  11063. 

*         *         »         «         * 

(b)  *  *  •  For  each  community 
receiving  a  grant  under  subpart  D  of  this 
part,  the  certification  that  the  grantee 
will  affirmatively  further  fair  housmg 
shall  specifically  require  the  grantee  to 
assume  the  responsibility  of  fair  housing 
planning  by  conducting  an  analysis  to 
identify  impediments  to  fair  housing 
choice  within  its  jurisdiction,  taking 
appropriate  actions  to  overcome  the 
effects  of  any  impediments  identified 
through  that  analysis,  and  maintaining 
records  reflecting  the  analysis  and 
actions  in  this  regard. 


§570.605    [Amended] 

49.  Section  570.605  is  amended  by 
removing  the  phrase,  "final  statement 
pursuant  to  §  570.302".  and  by  adding, 
in  its  place,  the  phrase,  "consolidated 
plan,  in  accordance  with  24  CFR  part 
91". 

§  570.606    [Amended] 

50.  hi  §  570.606,  paragraph  (c)(3)(iv)  is 
amended  by  removing  the  term 
"Comprehensive  Housing  Affordability 
Strategy",  and  adding  in  its  place  the 
term  "consolidated  plan". 

§  570.704    [Amended] 

51.  Section  570.704  is  amended  as 
follows: 

a.  In  paragraph  {a)(l)(v),  the  phrase, 
"statements  of  community  development 
objectives  and  projected  use  of  funds 
prepared  for  its  annual  grant  pursuant  to 
§  570.301"  is  removed,  and  the  phrase, 
"consolidated  plan"  is  added  in  its 
place;  and  the  phrase,  "include  in  these 
statements",  is  removed  and  the  phrase, 
"include  in  the  consolidated  plan",  is 
added  in  its  place. 

b.  In  paragraph  (b)  introductory  te.xt, 
the  phrase  "final  statement"  is  removed 
and  the  phrase  "consolidated  plan"  is 
added  in  its  place. 

c.  In  paragraph  (a)(2).  the  third  and 
fourth  sentences  are  revised  to  read  as 
follows: 

§  570.704    Application  requirements. 

(a)  •   *   * 

(2)  Citizen  participation  plan.  *  *  • 
The  plan  may  be  the  citizen  plan 
required  for  the  consolidated  plan, 
modified  to  include  guaranteed  loan 
funds.  The  public  entity  is  not  required 
to  hold  a  separate  public  hearing  for  its 


consolidated  plan  and  for  the 
guaranteed  loan  funds  to  obtain  citizens" 
views  on  community  development  and 
housing  needs.  •  •   • 


§  570.901    [Amended] 

52.  Section  570.901  is  amended  by 
removing  from  paragraph  (d)  the  phrase, 
"presubmission  requirements  at 

§  570.301,  the  amendment  requirements 
at  §  570.305",  and  adding  in  its  place . 
the  phrase,  "submission  requirements  of 
24  CFR  part  91". 

53.  In  §  570.904,  paragraph  (c)  is 
revised  to  read  as  follows: 

§  570.904    Equal  Opportunity  and  Fair 
Housing  Review  Criteria. 

***** 

(c)  Fair  housing  rev^eu■  criteria. 
Section  570.601(b)  sets  forth  the  general 
requirements  for  the  Fair  Housing  Act 
(42  U.S.C.  3601-3620)  and  the  grantee"s 
certification  that  it  will  affirmatively 
further  fair  housing. 


§570.910    [Amended] 

54.  Section  570.910  is  amended  by 
removing  from  paragraph  (b)(2)(iii)  the 
phrase,  "subpart  D",  and  adding  in  its 
place  the  phrase,  ""24  CFR  part  91"'. 

PART  574— HOUSING 
OPPORTUNITIES  FOR  PERSONS  WITH 
AIDS 

55.  The  authority  citation  for  part  574 
continues  to  read  as  follows: 

Authority:  42  L'.S.C.  3535(d)  and  12901- 
12912. 

56.  Section  574.2  is  revised  to  read  as 
follows: 

§  574.2    Overview. 

(a)  Available  funds.  The  Department 
awards  funds  appropriated  for  any  fiscal 
year  for  the  program  through  a  formula 
allocation  and  a  competitive  grant 
process.  Ninety  percent  of  funds 
appropriated  for  this  program  are 
distributed  by  formula  entitlement.  The 
remaining  ten  percent  is  awarded 
through  the  competitive  process. 

(b)  Formula  entitlements.  The  formula 
grants  are  awarded  upon  submission 
and  approval  of  a  consolidated  plan, 
pursuant  to  24  CFR  part  91,  that  covers 
the  assistance  to  be  provided  under  this 
part.  Certain  States  and  cities  that  are 
the  most  populous  unit  of  general  local 
government  in  eligible  metropolitan 
statistical  areas  will  receive  formula 
allocations  based  on  their  State  or 
metropolitan  population  and 
proportionate  nimiber  of  cases  of 
persons  with  AIDS.  They  will  receive 
funds  under  this  part  (providing  they 


comply  with  24  CFR  part  91)  for  eligible 
activities  that  address  the  housing  needs 
of  persons  with  AIDS  or  related  diseases 
and  their  families  (see  §  574.130(b)). 

(c)  Competitive  grants.  The 
competitive  grants  are  awarded  based 
on  applications,  as  described  in  subpart 
C  of  this  part,  submitted  in  response  to 
a  Notice  of  Funds  Availability 
published  in  the  Federal  Register.  All 
States  and  units  of  general  local 
government  and  nonprofit  organizations 
are  eligible  to  apply  for  competitive 
grants  to  fund  projects  of  national 
significance.  Only  those  States  and  units 
of  general  local  government  that  do  not 
quaUfy  for  formula  allocations  are 
eligible  to  apply  for  competitive  grants 
to  fund  other  projects. 

57.  In  §574.3,  the  definitions  for 
"Eligible  State"  and  ""Qualifying  city" 
are  revised  to  read  as  follows: 

§  574.3    Definitions. 

***** 

Eligible  State  means  a  State  that  has: 

(1)  More  than  1,500  cumulative  cases 
of  AIDS  in  those  areas  of  the  State 
outside  of  eligible  metropolitan 
statistical  areas  that  are  eligible  to  be 
funded  through  a  qualifying  city;  and 

(2)  A  consolidated  plan  prepared, 
submitted,  and  approved  in  accordance 
with  24  CFR  part  91  that  covers  the 
assistance  to  be  provided  under  this 
part.  (A  State  may  carr>'  out  activities 
anvwhere  in  the  State,  including  within 
an'E.MSA.) 
***** 

Qualifying  city  means  a  city  that  is  the 
most  populous  unit  of  general  local 
government  in  an  eligible  metropolitan 
statistical  area  (EMSA)  and  that  has  a 
consolidated  plan  prepared,  submitted, 
and  approved  in  accordance  with  24 
CFR  part  91  that  covers  the  assistance  to 
be  provided  under  this  part. 
***** 

58.  In  §  574.100,  the  existing  text  is 
designated  as  paragraph  (a),  and  a  new 
paragraph  (b)  is  added,  to  read  as 
follows: 

§  574.100    Eligible  applicants. 

***** 

(b)  HLTD  will  notify  eligible  States  and 
qualifying  cities  of  their  formula 
eligibility  and  allocation  amounts  and 
EMSA  service  areas  armually. 

59.  Section  574.120  is  revised  to  read 
as  follows: 

§574.120    Responsibility  of  applicant  to 
serve  EMSA. 

The  EMSA"s  applicant  shall  serve 
eligible  persons  who  five  anywhere 
within  the  EMSA.  except  that  housing 
assistance  shall  be  provided  only  in 
localities  within  the  EMSA  that  have  a 


m  : 
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consolidated  plan  prepared,  submitted, 
and  app^ved  in  accordance  with ^4 
CFR  par<  91  thai  covers  the  assistance  to 
be  provided  under  this  part.  Jn 
allotratin  g  grant  amounts  among  eligible 
actJvitiP! ,  the  EMSA's  applicant  shall 
address  i  >wds  of  eligible  persons  who 
reside  w  thin  the  metropolitan 
statistics  1  area,  including  those  not 
within  tie  iurisdir.tion  of  the  applicant 


f574.t60 


60.  .Se  ;tion  574  160  is  removed 


1574.170 


61.  S^  tmn  574.170  is  remove*! 


$574,180 


63.  In 


§574.190 


(Removed] 


(Removed] 


(Removed) 


62.  Se  ^tion  574.180  is  removed. 


§  574.190,  the  lirsl  sentence  is 


revised  1  n  read  as  follows: 


Reallocation  of  grant  amoiwtts. 


If  an  eligible  State  or  qualifying  city 
does  not  submit  a  consolidated  plan  in 
a  timelyjfashjon,  in  accordance  with  24 
CFR  pari  91,  that  provides  for  use  of  Its 
allocatiqn  of  funding  tinder  this  part, 
the  ftmtis  allocated  to  that  jurisdiction 
will  be  added  to  the  funds  available  for 
formula  allocaticms  to  other 
iuhsdid  ions  in  the  current  fiscal  jear 
•   »   • 

{574.240    (Amended] 

64.  In  §  574.240,  paragraph  (c)|ll)  is 
amende^  i  by  removing  the  phrase, 
"CHAS  ipprovcd  by  HUD  (see 

§  574.1601a))"  ai5d  by  adding  in  its  platx 
the  phra  se,  "consolidated  plan 
approved  by  HUD  in  a<a  ordance  with 
24  CFR   )arl91". 

65.  Se  ctjon  574.520  is  revised  to  n?»d 
as  foll<)>i's 

§  574.52{     Perlormance  reports. 

(a)  Fo  nvuJo  f^rants.  For  a  formida 
grant  ret  lipient,  the  performance 
reporlir  5  requirements  are  specified  in 
24  CFR  )art91. 

(b)  (k  mpetitive  grants  A  grantee  shall 
submit  I  o  HUD  annually  a  report 
describi  ng  the  use  of  the  amounts 
receivec  ,  including  the  number  of 
individi  lals  assisted,  the  types  of 
assistan  ce  provided,  and  any  other 
information  that  HUD  may  require. 
Annual  reports  are  required  until  all 
grant  fu  ids  are  expended 

$574,531)    [Amended] 

66.  In  §  574.530,  the  word  "three- 
year"  ia  removed  and  the  word  "four- 
year"  u  added  in  its  place. 


PART  576— EMERGENCY  SHELTER 
GRANTS  PROGRAM:  STEWART  B. 
McKINNEY  HOMELESS  ASSISTANCE 
ACT 

67.  The  authority  citation  for  part  576 
continues  to  read  as  follows: 

.Authority:  42  VS.Cl  3535(d)  and  11376 

68.  In  S  576.3,  the  definition  of 
"Comprehensive  Housing  Affordability 
Strategy"  is  removed  and  a  definition  of 
"Consolidated  plan"  is  added  in 
alphabetical  order,  to  read  as  follows 

$578.3    OeflnHions. 

♦         *         •         •         * 

Consolidated  pian.  Th*  plan  prepared 
in  accordance  with  part  91  of  this  titi*?, 
which  describes  needs,  resources, 
priorities  and  proposed  activities  to  be 
undertaken  with  respect  to  HUD 
programs,  including  the  HOME 
program.  An  approved  consolidated 
plan  means  a  consolidated  plan  that  has 
l)e«n  approved  by  HUD  in  accordance 
with  part  91  of  this  title. 


Subpart  C — [Removed  and  ReservetQ 

69.  Subpart  C  is  removed  and 
reserved. 

70.  Section  576.51  is  revised  fo  read 
as  follows: 

§576.51    Application  requirements. 

In  order  to  receive  a  grant  under  this 
part,  a  State  or  formula  city  or  county 
must  submit  and  obtain  HUD  approval 
of  a  consolidated  plan  in  accordance 
with  24  CFR  part  91  that  includes 
activities  to  be  funded  under  this  pari 
24  CFR  part  91  includes  requirements 
for  the  content  of  the  plan,  for  the 
process  of  developing  the  plan, 
including  citizen  participation 
provisions,  for  the  submission  date,  for 
HUD  approval,  and  for  the  amendment 
process.  This  plan  serves  as  the 
jurisdiction's  application  for  funding 
under  this  program. 

(Approved  by  the  Office  of  Management  and 
BiMlg»?t  unrier  t»ntrol  number  2506-0117). 

$576.53    [Amended] 

71.  In  §576.53,  paragraphs  (a),  lb), 
and  (e)  are  removed;  and  paragraphs  (c) 
and  (d)  are  redesignated  as  paragraphs 
ta)  and  (b),  respectively. 

72.  In  §  576.61,  the  section  heading 
and  paragraph  (a)  are  revised  to  read  a^ 
follows: 

§  576.61    Reallocation  of  granf  amounts; 
formula  cities  and  counties. 

(a)  Applicability.  This  section  applies 
where  a  formula  city  or  county  foils  to 
submit  or  obtain  HUD  approval  of  its 
cxmsoiidated  plan  within  90  days  of  the 


date  upon  which  amounts  under  this 
part  first  become  available  for  allocatioti 
in  any  fiscal  year. 

*        •        •        •        * 

73.  In  §  576.63,  the  section  heading, 
paragraph  (a),  paragraph  (d) 
intrcSuclory  text,  and  paragraph  (d)(1) 
are  revised,  to  read  as  follows: 

§576.63    RaaUocation  <rt  grant  aniountr. 
Stales  and  Terrftories. 

(a)  Applicability.  This  section  applies 
where  a  State  or  Territwy  fails  to  submit 
or  obtain  HUD  approval  of  its 
consolidated  plan  by  the  deadline 
specified  in  S  576.61(a),  or  grant 
amounts  cannot  be  reallocated  to  a  State 
under  §576.61. 
«         •        »         *        • 

(d)  Eligibility  for  reallocation 
amounts.  In  order  to  receive  reallocation 
amounts  under  this  section,  the  formula 
city  or  county,  or  State  or  Terrilory, 
must: 

(1)  Submit  an  amendment,  in 
accordance  with  24  CFR  part  91 ,  to  its 
consohdated  plan  for  that  program  year 
to  cover  activities  for  the  reallocation 
amount  it  wishes  to  receive;  and 
«        •        •        •        • 

74.  In  §  576.67,  paragraphs  (c)(5)  and 
|f)(l)  are  revised  to  read  as  follows: 

§  576.67    Realtocatien  of  grant  amounts; 
letunted  or  unused  amounts. 

«         »         •         •        • 

(c)*   •   • 

(5)  The  responsible  HUD  field  office 
will  announce  the  availabih'ty  of 
returned  grant  amounts.  The 
announcement  will  establish  deadhiufs 
for  submitting  applications,  and  will  set 
out  other  terms  and  conditions  relating 
to  grant  awards,  consistent  with  this 
part.  The  announcement  will  specify  the 
application  documents  to  be  submitted. 
«        »        •        *        • 

(1)  For  purposes  of  this  section, 
emergency  shelter  grant  amounts  ar*: 
considered  "returned"  when  they 
become  available  for  reallocation 
because  a  jurisdiction  does  not  execute 
a  grant  agreement  with  HUD  for  them. 


§  576.65    [Removed] 

75.  Sectiou  576.85  is  removed. 

§  576.87    [Amended] 

76.  In  S  576.87,  the  word  "three-year" 
IS  removed  and  the  word  "four-year"  is 
added  in  its  place. 

PART  968— PUBLIC  HOUSING 
MODERNIZATION 

77.  The  authority  citation  for  part  968 
i:ontinuee  fo  read  as  follows: 


.,  Authority:  42  U.S.C.  1437d,  1437/,  3535(d). 

78.  Section  968.320  is  amended  by: 

a.  Revising  the  first  sentence  of 
paragraph  (c)  introductory  text; 

b.  Redesignating  paragraphs  (d),  (e), 
and  (f)  as  paragraphs  (e),  (f),  and  (g), 
respectively; 

c.  Adding  a  new  paragraph  (d); 

d.  Amending  the  newly  redesignated 
paragraph  (e)  by  adding  two  new 
sentences  preceding  the  last  sentence  of 
the  introductory  text; 

e.  Revising  the  last  sentence  of 
paragraph  (e)(4)(i);  and 

f.  Removing  from  paragraph  (e)(6)(ii) 
the  phrase  "Comprehensive  Housing 
Affordability  Strategy"  and  adding  in  its 
place  the  phrase  "consolidated  plan";  to 
read  as  follows: 

§  968.320    Comprehensive  Plan  (including 
Five- Year  Action  Plan). 

***** 

(c)  Local  government  participation.  A 
PHA  shall  consult  with  and  provide 
information  to  appropriate  local 
government  officials  with  respect  to  the 


development  of  a  comprehensive  plan 
to  ensure  that  there  is  coordination 
between  the  actions  taken  under  the 
consolidated  plan  (see  24  CFR  part  91) 
for  project  and  neighborhood 
improvements  where  pubhc  housing 
units  are  located  or  proposed  for 
construction  and/or  modernization  and 
improvement  and  to  coordinate  meeting 
public  and  human  service  needs  of  the 
public  and  assisted  housing  projects  and 
their  residents.  *  *   • 
•        •        •        •        • 

(d)  Participation  in  coordinating 
entities.  To  the  extent  that  coordinating 
entities  are  set  up  to  plan  and 
implement  the  consolidated  plans 
(under  24  CFR  part  91).  the  PHA  shall 
participate  in  these  entities  to  ensure 
coordination  with  broader  community 
development  strategies. 

(e)  •   *   *  Where  long-term  physical 
and  social  viability  of  the  development 
is  dependent  upon  revitalization  of  the 
siuTounding  neighborhood  in  the 
provision  of  or  coordination  of  public 


services,  or  the  consolidation  or 
coordination  of  drug  prevention  and 
other  human  service  initiatives,  the 
PHA  shall  identify  these  needs  and 
strategies.  In  addition,  the  PHA  shall 
identify  the  funds  or  other  resources  in 
the  consolidated  plan  that  are  to  be  used 
to  help  address  these  needs  and 
strategies  and  the  activities  in  the 
comprehensive  plan  that  strengthen  the 
consolidated  plan.  *  •  * 
***** 

(4)  *   *  *  (i)  *  *  *  Where  necessary, 
HUD  will  review  the  PHA's 
documentation  in  support  of  its  cost 
reasonableness  and  taking  into  account 
broader  efforts  to  revitalize  the 
neighborhoods  in  which  the 
development  are  located; 
***** 

Dated:  December  22, 1994. 
Henry  G.  Cisneros, 
Secretary. 
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department  of  housing  and 
urbanIdevelopment 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

24  CFR  Part  570 

[Docket  Vo.  R-94-1729i  FB-3474-F-02] 

BIN  2504-AB53 

Community  Development  Block  Grant 
Prograrti  Economic  Development 
Guidelines 

AGENCY  J  Office  of  the  Assistant 
Secretar  y  for  Community  Planning  and 
Develo(:  ment,  HUD. 
ACTION:  Final  rule  and  guidelines. 


SUMMAR  t:  This  rule  establishes 
guidelir  es  to  assist  Community 
Develop  ment  Block  Grant  (CDBG) 
recipier  ts  in  evaluating  and  selecting 
econom  c  development  activities  for 
assistan  :e  with  CDBG  funds.  The 
guidelir  es  deal  with  project  costs  and 
financia  1  requirements  and  with  the 
public  benefit  provided  by  such 
activitie  s.  This  rule  also  makes  certain 
other  cl:  anges  to  facihtate  the  use  of 
CDBG  fi  mds  for  economic  development 
objectives. 

EFFECTIVE  DATE:  February  6.  1995. 
FOR  FUR  rHER  INFORMATION  CONTACT: 
James  R,  Broughman,  Director,  Office  of 
Block  Grant  Assistance,  Room  7286,  451 
Seventh  Street,  SW.  Washington,  DC 
20410.  ■  elephone:  (202)  708-3587; 
TDD:  (2  D2)  708-2565.  (These  are  not 
tolf-free  numbers.) 

SUPPLEIIENTARY  INFORMATION:  One  of  the 
Department  of  Housing  and  Urban 
Develojiment's  (HUD's)  expressed  goals 
is  to  pr(  vide  an  economic  lift  for 
distress  ;d  cities.  Toward  this  end.  HUD 
has  eml  arked  on  a  course  designed  to 
make  th  e  Community  Development 
Block  G  rant  (CDBG)  program  a 
potentii  illy  major  contributor  to  the 
provisi(  in  of  jobs,  especially  for  low- 
income  persons  residing  in  our  poorest 
areas.  To  accomplish  this  goal,  the 
Departr  lent  recognizes  that  it  will  need 
to  chan  ;e  both  the  perception  and  the 
reality  (  oncerning  the  usefulness  of 
CDBG  f  jr  economic  development 
objecti\  es. 

Sectii  m  806  of  the  Housing  and 
Commtnity  Development  Act  of  1992 
(the  19f  i2  Act)  requires  the  Secretary  to 
establish ,  by  regulation,  guidelines  to 
assist  Ct)BG  recipients  to  evaluate  and 
select  economic  development  activities 
for  assistance  with  CDBG  funds.  The 
1992  Att  also  made  further  changes  in 
the  CDl  IG  program  affecting  the  use  of 
funds  f  )r  economic  development 


activities,  particularly  those  cariied  out 
under  the  national  objective  of 
benefiting  low-  and  moderate-income 
persons  through  the  creation  or 
retention  of  jobs.  These  changes 
necessitate  revisions  to  the  CDBG 
regulations.  HUD  has  also  determined 
that  it  is  appropriate  to  take  this 
opportunity  to  make  certain  other 
changes  to  the  regulations  to  facilitate 
the  use  of  CDBG  funds  for  economic 
development  objectives.  These  changes 
are  designed  to  reduce  the 
administrative  burden  on  grantees 
while,  at  the  same  time,  focusing  efforts 
on  assisting  the  residents  of  low-  and 
moderate-income  neighborhoods. 
A  proposed  rule  regarding  these 
issues  was  published  on  May  31, 1994, 
at  59  FR  28175.  The  rule  gave  the  pubhc 
30  days  in  which  to  submit  comments. 
Fifty-one  comments  were  received,  and 
many  of  the  comments  were  extensive. 
The  following  types  and  numbers  of 
commenters  were  represented:  14  local 
government  agencies,  7  state  agencies, 
12  national  associations.  7  development 
organizations.  1  regional  planning 
agency,  3  private  citizens,  and  7  HUD 
Field  staff. 

Applicability  of  This  Rule  to  the  State 
CDBG  Program 

Separate  regulatory  language  for  the 
Entitlement  and  State  CDBG  programs  is 
contained  in  this  rule.  This  preamble 
generally  discusses  the  changes  for  the 
two  programs  togetherrwith  differences 
between  the  requirements  for  the  two 
programs  noted.  Overall,  such 
differences  have  been  kept  to  a 
minimum. 

The  State  CDBG  program  regulations 
do  not  contain  an  explanatory  list  of 
eligible  activities,  and  relatively  few 
terms  are  defined  in  regulation.  The 
changes  to  §§  570.201,  570.203,  570.204. 
570.500  and  570.506  (and  the 
accompanying  preamble  discussions 
thereof)  are  thus  not  appficable  to  the 
State  CDBG  program,  as  there  are  no 
comparable  sections  in  the  State 
regulations.  In  interpreting  the  list  of 
eligible  activities  found  in  Section  105 
of  the  Housing  and  Community 
Development  Act  of  1974.  as  amended, 
states  may  use  the  Entitlement 
regulations  as  interpretive  guidance. 

Applicability  of  This  Rule  to  the  HUD- 
Administered  Small  Cities  and  Insular 
Areas  CDBG  Programs 

Portions  of  the  Entitlement  CDBG 
Program  regulations  are  incorporated  by 
reference  into  the  regulations  for  the 
HUD-Administered  Small  Cities 
program  and  the  Insular  Areas  CDBG 
program.  Thus,  the  changes  to  the 
Entitlement  regulations  also  apply  to  the 


HUD-Administered  Small  Cities  and 
Insular  Areas  programs.  Further 
clarification  will  be  provided  (such  as 
through  annual  Notices  of  Funding 
Availability  or  other  instructions)  for 
those  programs,  particularly  regarding 
applications  proposing  a  limited 
number  of  activities  subject  to  the 
public  benefit  guidelines. 

Applicability  of  This  Rule  to  the  Indian 
CDBG  Program 

It  has  been  determined  by  the  Office 
of  Native  American  Programs  that  this 
regulation  will  not  be  applicable  to  the 
Indian  Community  Development  Block 
Grant  (ICDBG)  program.  The  nature  of 
the  ICDBG  program  is  so  separate  and 
distinct  from  the  Entitlement  or  the 
State  and  Small  Cities  program  that  it  is 
in  the  best  interest  of  the  ICDBG  to 
address  these  issues  separately.  A 
specific  rule  will  be  proposed  at  a  later 
date  to  address  the  needs  of  the  Indian 
Tribes  and  Alaskan  Native  Villages 
served  by  the  ICDBG  program  to  comply 
with  the  requirements  of  the  Housing 
and  Community  Development  Act  of 
1992. 


Summary  of  Public  Comments  and 
HUD  Responses 

Assistance  for  Microenterprises 

Issue.  Three  commenters  requested 
that  the  maximum  number  of  employees 
permitted  in  order  for  a  business  to  be 
considered  a  microenterprise  be 
increased.  (2  local  government  agencies 
and  1  state  agency) 

Response.  The  term 
"microenterprise"  is  defined  by  Section 
807(c)(2)  of  the  1992  Act  as  a 
"commercial  enterprise  that  has  five  or 
fewer  employees,  one  or  more  of  whom 
owns  the  enterprise."  With  this 
statutory  limitation,  the  maximum 
number  of  employees  cannot  be 
increased. 

Issue.  Four  commenters  requested 
further  clarification  of  the  definition  of 
a  microenterprise.  Issues  raised 
included:  whether  the  limitation  on  the 
number  of  employees  applies  to  actual 
persons  or  full-time-equivalent 
positions;  the  scope  of  the  term 
"commercial";  and  the  length  of  time  a 
CDBG-assisted  microenterprise  must 
remain  within  the  five-employee 
maximum.  (2  national  associations,  1 
state  agency,  and  1  private  citizen) 

Response.  The  Department  interprets 
the  statutory  language  regarding  the  size 
limitations  for  a  microenterprise  as 
referring  to  number  of  actual  persons 
employed  by  the  business,  including  the 
owner  (s). 

As  noted  above,  the  statutory 
definition  of  a  microenterprise  describes 


such  a  business  as  a  "commercial 
enterprise. . . .'"  The  Department  does 
not  believe  that  it  was  Congress'  intent 
to  construe  the  term  "commerciar'  so 
narrowly  in  this  instance  that  it  would 
encompass  only  retail  businesses. 
Rather,  the  HUD  interprets  this  term 
broadly  to  mean  any  "entity  engaged  in 
commerce,"  subject  to  the  size 
limitations  further  imposed  by  the 
statutory  definition  of  a  microenterprise. 
Definitions  of  the  terms 
"microenterprise"  and  "small  business" 
are  being  incorporated  into  the  CDBG 
regulations  at  §  570.3  in  this  final  rule. 

In  regard  to  the  length  of  time  a 
CDBG-assisted  microenterprise  must 
remain  within  these  size  limitations,  the 
same  general  rule  that  applies  to  other 
CDBG  activities  would  also  apply  to 
microenterprise  assistance.  That  is,  the 
size  limitation  appUes  only  at  the  time 
the  CDBG  assistance  is  provided.  There 
may  often  be  the  expectation  that,  in  the 
future,  the  business  will  grow  beyond 
five  employees;  that  expectation  should 
not  block  assistance  to  a  currently 
qualified  microenterprise.  A  grantee 
need  not  track  the  size  of  the  business 
throughout  the  term  of  any  CDBG  loan 
receiwd.  as  the  commenters  feared 
might  be  the  case.  However,  it  should  be 
noted  that  when  CDBG  assistance  is 
provided  on  an  ongoing  basis,  as  may 
often  be  the  case  for  "general  support" 
activities,  such  assistance  ceases  to 
qualify  under  the  microenterprise 
eligibility  category  at  the  point  when  the 
business  grows  beyond  the  five- 
employee  size  limitation.  Further 
assistance  to  the  business  after  that  time 
must  qualify  under  other  existing 
eligibility  categories. 

Issue.  Two  commenters  requested  that 
HUD  further  define  the  term  "persons 
developing  microenterprises."  (1  state 
agency  and  1  private  citizen) 

Response.  HUD  agrees  that  it  is  useful 
to  include  such  a  ddfmition  in  the 
regulations.  Thus,  a  new  paragraph 
§  570.201(o)(3)  has  been  added  to  this 
final  rule  to  provide  such  a  definition. 
Generally,  the  term  "persons  developing 
microenterprises"  is  defined  as  persons 
who  have  expressed  interest  and  who 
are,  or  after  an  initial  screening  process 
are  expected  to  be,  actively  working 
toward  iieveloping  businesses,  each  of 
which  is  expected  to  be  a 
microenterprise  at  the  time  it  is  formed. 
It  should  be  noted  that  HUD  does  not 
expect  that  all  such  persons  will 
actually  stut  a  microenterprise:  some 
"fallout"  is  expected.  However,  patterns 
of  excessive  "fallout"  rates  in  a  grantee's 
microenterprise  activities  may  cause 
HUD  to  question  whether  such  activities 
truly  serve  "persons  developing 
m  icroenterprises. ' ' 


Issue.  Two  commenters  requested  that 
HUD  revise  the  regulations  to  permit 
"general  support"  services  to  also  be 
provided,  outside  of  the  public  service 
cap,  to  businesses  larger  than 
microenterprises.  (1  state  agency  and  1 
national  associattonj 

Response.  The  Department  cannot 
accommodate  the  requested  change. 
Flexibility  to  provide  such  services 
outside  the  public  service  category  is 
only  statutorily  provided  for 
microenterprise  assistance  carried  out 
under  Section  105(a)(23)  of  the  Housing 
and  Community  Development  Act  of 
1974.  as  amended,  and.  to  a  less  direct 
extent,  qualified  activities  carried  out 
under  Section  105(a)(15)  of  the  Act 
(§  570.204  of  the  Entitlement 
regulations).  As  noted  above,  the  statute 
also  imposes  the  five-employee  size 
limitation  on  microenterprises. 

Issue.  Seven  commenters  requested 
that  HUD  clarify  various  aspects  of  the 
"general  support"  portion  of  the 
microenterprise  eligibility  provision. 
Issues  raised  included;  whether  there 
were  any  circumstances  in  which  such 
support  activities  would  be  considered 
public  service  activities;  whether 
"general  support"  could  be  provided  to 
employees  of  microenterprises  who  are 
not  part-owners;  whether  "general 
support"  included  costs  related  to  the 
delivery  of  microenterprise  assistance; 
and  whether  the  entities  providing 
assistance  tmder  this  category  would  be 
those  most  attuned  to  the  special  needs 
of  microenterprises.  tl  local  government 
agency,  3  national  associations,  2 
development  organizations,  and  1 
private  citizen) 

Response.  As  noted  above, -the  statute 
limits  the  instances  in  which  "general 
support"  services  may  be  provided  to 
businesses  outside  the  public  service 
eligibility  category.  In  any 
circumstances  which  fall  outside  the 
specified  instances,  the  provision  of 
such  support  services  would  need  to 
qualify  as  public  service  activities. 

Under  the  microenterprise  eligibility 
provision,  the  statute  limits  the  direct 
provision  of  "general  support"  to 
"owners  of  microenterprises  and 
persons  developing  microenterprises." 
Thus,  "general  support"  cannot  be 
provided  directly  to  emploj-ees  of 
nricroenterprises  who  are  not  part- 
owmers.  However,  there  may  often  be 
other  ways  of  structuring  the  activity  to 
achieve  essentially  the  same  end  result. 
For  example,  financial  assistance  may 
be  provided  to  the  microenterprise 
owner  under  §  570.201  (o)(l)(i)  to  permit 
the  owner  to  provide  certain  benefits  to 
his/her  employees  if  that  can  be  shown 
to  assist  in  the  "development, 
stabilization,  or  expansion"  of  the 


microenterprise.  Alternatively,  the 
extent  of  financial  assistance  provided 
to  the  microenterprise  owner  for  the 
capital  needs  of  the  business  could  be 
sized  taking  into  account  the  owner's 
cost  of  providing  such  benefits  for  his/ 
her  employees. 

The  term  "general  support"  as  it  is 
used  in  the  statute  and 
§  570.201{oKl)(iii)  is  not  intended  to 
specifically  include  the  activity 
administrator's  cost  of  delivering 
microenterprise  assistance  to  owners  of 
microenterprises  and  persons 
developing  them.  As  with  any  CDBG 
activity,  it  is  recognized  that  there  are 
various  necessarv'  costs  associated  with 
canying  out  a  microenterprise 
assistance  activity.  As  the  commenters 
note,  these  may  include  the  costs  of 
outreach  and  screening,  curriculum 
development,  coordination  with  other 
agencies,  formation  and  management  of 
peer  lending  groups,  and  certain  staff 
training  and  development.  As  with  any 
other  CDBG  activity,  such  costs  directly 
related  to  canying  out  the 
microenterprise  assistance  activity  are 
considered  eligible  as  part  of  that 
activity,  without  being  categorized  as 
"general  support."  Such  "activity 
delivery"  costs  are  not  considered  to  be 
general  administrative  costs  that  would 
be  subject  to  the  20  percent  cap. 

In  regard  to  the  nature  of  the  entities 
carrying  out  activities  under  this 
eligibility  category  and  their  familiarity 
with  the  needs  of  microenterprises, 
HUD  has  interpreted  the  statutory 
provision  as  broadly  as  possible  in 
developing  this  rule.  This  should  permit 
grantees  significant  flexibility  in 
determining  how,  and  by  whom, 
microenterprise  assistance  activities 
should  be  carried  out,  based  on  local 
needs  and  priorities.  The  specific 
selection  of  serv  ice  providers  is  a  matter 
of  local  discretion. 

Issue.  Four  commenters 
recommended  that  some  form  of 
"appropriate"  test  be  required  for 
microenterprise  assistance  carried  out 
under  the  new  eligibility  categorv-  or 
that  the  rule  include  some  language 
stating  that  such  assistance  must  be 
reasonable  and  necessary.  (2  local 
government  agencies,  1  state  agency, 
and  1  HUD  Field  staff  person) 

Response.  As  noted  in  the  preamble  to 
the  proposed  rule,  this  new 
microenterprise  eligibility  category  was 
added  to  the  Act  as  a  new  Section 
105(a)(23).  This  new  paragraph  of  the 
statute  dees  not  contain  any 
requirement  that  assistance  for  such 
activities  he  determined  to  be 
"appropriate."  In  addition,  this  new 
paragraph  is  not  included  among  those 
eligibility  categories  listed  as  covered  by 


1924 '         Federal  Register  /  Vol.  60.  No.  3  /  Thursday.  January  5.  1995  /  Rules  and  Regulatidns 


Federal  Register/  Vol.  60.  No.  3  J  Thursday.  January  5.  1995  /  Rules  and  Regulations  <«25 


the  economic  development  "guidelines" 
to  be  eitablished  pursuant  to  the  new 
Sectioi  105(e)  of  the  statute,  as  added 
by  Section  806(a)  of  die  1992  Act.  HUD 
does  not  believe  that  adding  any 
regulatory  requirements  to  this 
eligibility  category  that  are  not  required 
by  statute  is  warranted.  As  with  any 
other  CDBG  activity,  however,  grantees 
are  frei  to  develop  more  restrictive  local 
policii  as  they  feel  are  appropriate  to 
meetiiK  their  local  needs  and  objectives. 
Also,  ^suant  to  §§  570.200(a)(5)  and 
570.50E  of  the  CDBG  regulations,  all 
costs  incurred  for  CDBG  assisted 
activities  must  be  in  conformance  with 
the  applicable  uniform  administrative 
requirements.  This  includes  the 
requirement  that  the  costs  be  necessary 
and  reasonable  for  the  proper  and 
efficient  administration  of  the  program. 
Thus,  HUD  does  not  believe  it  is 
neces»ry  to  include  any  special 
language  in  this  regard  in  §  570.201(o). 

Issue!  A  concern  was  raised  over  the 
fact  that  no  revision  to  the  Section  108 
Loan  Guarantee  regulations  at  §  570.703 
was  peoposed  to  reflect  the  addition  of 
micro^nterprise  assistance  as  a  separate 
eligibility  category.  (1  HUD  Field  staff 
person) 

Resfonse.  Activities  eligible  for 
assistance  under  the  Section  108  Loan 
Guarantee  program  are  specifically 
deline  Jted  at  Section  108(a)  of  the  Act. 
While  the  1992  Act  added  the  separate 
micro*  interprise  ehgibility  category  as  a 
new  Sjction  105(a)(23)  of  the  statute,  no 
reference  to  this  new  paragraph  was 
added  to  Section  108(a)  of  the  statute. 
Thus,  this  eligibility  category  is  not 
direct!  y  eligible  for  assistance  using 
Sectioi  108  Loan  Guarantees.  However, 
the  pDvision  of  direct  assistance  to 
micro(  snterp rises  has  long  been,  and 
contir  ues  to  be,  eligible  as  a  special 
econo  nic  development  activity  under 
Section  105(a)(17)  of  the  Act 
(§  570  203(b)  of  the  Entitlement 
regulations).  Section  105(a)(l 7)  is 
incluc  ed  at  Section  108(a)  among  the 
list  of  activities  eligible  for  Loan 
Guaraitee  assistance  under  that  section. 
There  ore,  grantees  may  use  Section  108 
L^an  ( iuarantees  to  directly  assist 
micro  mterprises,  subject  to  the 
statutorily  required  'appropriateness' 
detem  lination  and  coverage  under  the 
econo  nic  development  "guidelines" 
(estab  ished  in  this  final  rule  as  a  new 
§  570.  !09  of  the  Entitlement  regulations 
and  a(  iditions  to  §  570.482  of  the  State 
regulations).  These  "guidehnes  '  take 
into  ai  :count  the  special  needs  and 
limita  tions  arising  from  the  size  of  such 
businihsses  assisted  under  §  570.203(b) 
as  reqiired  by  the  new  Section  105(g)(1) 
of  the  statute  (as  added  by  Section 
807(c  (1)  of  the  1S92  Act). 


Issue.  One  commenter  asked  whether 
(or  how)  certain  assistance  to  in-home 
day  care  providers  might  be  eligible 
under  the  proposed  §  570.201  (o)  or 
§  570.203.  The  commenter  noted  that 
day  care  is  often  provided  by  people 
within  their  own  homes.  Improvements 
to  the  house  may  be  necessar\'  of 
beneficial  to  the  provision  of  day  care 
services.  The  existing  regulations  do  not 
provide  guidance  as  to  whether 
improvements  to  a  residence  in  this  case 
should  be  classified  as  rehabilitation  or 
as  assistance  to  a  business. 

Response.  The  Department  agrees  that 
this  issue  is  not  clear  in  the  existing 
regulations;  the  addition  of  the 
microenterprise  assistance  eligibility 
section  further  muddies  the  issue,  as 
many  home  day  care  providers  might 
also  qualify  as  a  microenterprise. 
Situations  in  which  businesses  are 
operated  from  a  residence  are  not 
limited  to  day  care  provision.  To 
address  this  comment,  the  Department 
has  revised  §570.202  (eligible 
rehabilitation  activities)  of  the 
Entitlement  regulations.  With  this 
revision,  certain  situations  in  which 
physical  improvements  to  a  residence 
are  undertaken  to  benefit  a  business 
operated  therein  may  be  classified  as 
housing  rehabilitation. 

Ensuring  That  Economic  Development 
Projects  Minimize  Displacement 

Issue.  Section  907(a)  of  the  National 
Affordable  Housing  Act  of  1990 
amended  Section  105(a)(17)  of  the 
statute  to  require,  in  part,  that  economic 
development  projects  assisted  under 
this  provision  must  minimize,  to  the 
extent  practicable,  displacement  of 
existing  businesses  and  jobs  in 
neighborhoods.  The  proposed  rule 
implemented  this  provision  by 
amending  §  570.203  of  the  Entitlement 
regidations  with  language  on 
displacement  that  was  identical  to  that 
contained  in  the  statute.  Six 
commenters  addressed  this  issue,  and 
several  of  them  recommended  that 
further  guidance  be  provided.  However, 
few  specific  recommendations  were 
received.  (3  national  associations.  1 
local  government  agency,  1  private 
citizen,  and  1  HUD  Field  staff  person) 

Response.  HUD  has  determined  that  it 
is  most  appropriate  to  leave  the  final 
rule  provision  as  proposed  on  this  issue. 
Within  the  parameters  of  the  statutory 
language,  grantees  will  have  flexibility 
to  demonstrate  compliance  with  this 
requirement  as  appropriate  for  their 
circumstances.  (Dne  possible  way  in 
which  a  grantee  could  demonstrate 
compliance  with  this  requirement  is  by 
conducting  an  analysis  for  each  covered 
economic  development  project  to 


determine  that  any  displacement  of 
existing  businesses  and  jobs  that  is 
likely  to  occur  as  a  result  of  the 
economic  development  project,  both  in 
the  neighborhood  in  which  the  project 
is  located  and  in  other  surrounding 
neighborhoods,  is  justifiable  given  an 
examination  of  possible  alternatives. 

Additional  Changes  to  §570.203, 
Special  Economic  Development 
Activities 

Issue.  A  total  of  eight  commenters 
addressed  the  new  paragraph  (c)  that 
was  proposed  to  be  added  to  §  570.203 
of  the  Entitlement  regulations  to 
specifically  address  items  that  may  bo 
considered  activity  delivery  costs  in 
conjunction  with  special  economic 
development  activities  assisted  under 
this  section.  The  Department's  principal 
purpose  in  proposing  the  addition  of 
this  paragraph  was  to  permit  certain  job 
training  and  placement  activities  in 
direct  conjunction  with  otherwise 
assisted  CDBG  special  economic 
development  activities  to  be  considered 
part  of  the  "delivery  cost  '  of  those 
special  economic  development 
activities.  All  eight  commenters 
supported  this  general  concept,  but  five 
of  them  requested  modification  or 
clarification  of  the  provision.  The 
recommended  modifications  included; 
extending  this^ provision  to  include 
construction  jobs  created  as  part  of 
CDBG  projects;  extending  it  to  include 
all  "CDBG-eligible"  economic 
development  projects  rather  than  just 
actual  "CDBG-assisted"  projects; 
limiting  the  job  training  and  placemen! 
activities  permitted  under  this  provision 
to  actual  low-  and  moderate-income 
persons;  and  reclassifying  the  outreach 
and  monitoring  portions  of  this 
provision  as  general  administrative 
costs  subject  to  the  20  percent  cap. 
Clarification  was  also  requested  as  to 
whether  there  were  any  circumstances 
where  the  job  training  activities 
discussed  would  still  be  considered  a 
public  service.  (3  local  government 
agencies,  3  national  associations,  and  2 
development  organizations) 

Response.  HUD  has  determined  that  it 
is  not  appropriate  to  extend  the 
coverage  of  this  provision  to  include  job 
training  for  construction  jobs  created  as 
part  of  all  CDBG  projects  in  general. 
This  new  economic  development 
services  provision  specifically  applies 
only  to  activities  qualifying  as  special 
economic  development  activities  under 
the  CDBG  program.  Costs  for  training 
and  apprenticeship  programs  directly 
related  to  the  construction  for  these 
activities  can  generally  be  considered  to 
be  covered  under  this  provision.  Costs 
of  such  programs  for  other  types  of 


CDBG  projects  can  often  be  considered 
as  activity  delivery  costs  of  the 
respective  projects  to  which  they 
pertain. 

In  regard  to  the  comment  that  the 
proposed  provision  should  be  extended 
to  include  all  "CDBG-eligible" 
economic  development  projects  rather 
than  just  otherwise  "CDBG-assisted" 
projects,  the  Department  has  determined 
that  this  recommendation  has  merit. 
Under  the  CDBG  program,  grant  funds 
may  be  used  to  assist  an  activity  "in 
whole  or  in  part,"  as  noted  at 
§  570.200(a)  of  the  Entitlement 
regulations.  There  are  many  cases  in 
which  "activity  delivery"  costs  are  the 
only  portion  of  an  activity's  overall 
costs  that  are  paid  for  with  CDBG  funds. 
Thus.  §  570.203(c)  has  been  revised  in 
this  final  rule  to  reflect  the 
recommended  change.  In  order  to 
qualify  under  this  provision,  job 
training  and  placement  activities  must 
still  constitute  activity  delivery  costs  for 
an  economic  development  project  that 
would  otherwise  be  eligible  for  further 
assistance  under  §  570.203.  HUD 
considers  this  to  permit  such  training 
activities  only  where  the  grantee  has  an 
agreement  with  a  specific  business(es) 
to  actually  employ  the  person(s)  trained. 
This  provision  does  not  authorize 
programs  that  will  merely  create  a 
"pool"  of  trained  persons  fi-om  which  a 
business(es)  may  possibly  hire.  (Such 
activities  must  continue  to  qualify  as 
public  service  activities  under 
§  570.201(e)  of  the  Entitlement 
regulations  unless  they  meet  the 
requirements  of  the  new  §  570.201(o)  or 
§  570.2t>4.)  It  should  also  be  noted  that 
the  use  of  CDBG  funds  for  activity 
delivery  costs  qualifying  under 
§  570.203tc)  constitutes  CDBG 
assistance  to  the  relied  economic 
development  project,  regardless  pf  the 
funding  sources  for  any  other  portion  of 
the  project.  Thus,  that  project  becomes 
subject  to  all  applicable  CDBG 
requirements,  including  national 
objective  and  public  benefit 
requirements. 

In  regard  to  the  comment  that  the  job 
training  and  placement  activities      , 
permitted  under  this  provision  should 
be  limited  to  actual  low-  and  moderate- 
ir.come  persoifs.  the  Department  has 
decided  not  to  adopt  this 
recommendation.  Such  a  proposal 
confuses  the  distinction  betweeij 
eligibility  and  national  objective 
requirements.  As  activity  deliver)-  costs, 
job  training  and  placement  activities 
carried  out  under  §  570.203tc)  are 
considered  part  of  the  economic 
development  project  to  which  they 
relato.  Thus,  tfiey  are  generally 
ronsidered  to  qualify  under  the  same 


national  objective  as  that  economic 
development  project.  Such  CDBG 
special  economic  development  activities 
can  qualify  under  a  variety  of  national 
objective  provisions:  they  are  not 
limited  to  creating  or  retaining  jobs  for 
low-  and  moderate-income  persons. 
This  comment  has  raised  an  issue, 
however,  that  HUD  found  to  merit 
further  consideration.  Under  e.xisling 
regulations,  with  very  few  exceptions, 
the  majority  of  persons  benefiting  from 
a  CDBG-assisted  activity  must  be  low- 
and  moderate-income  persons.  HUD  is 
aware  of  various  proposals  under  which 
certain  entities  have  indicated  a 
willingness  to  train  low-  and  moderate- 
income  persons  for  jobs  and/or  provide 
such  persons  with  other  employment 
opportunities,  but  these  entities  cannot 
agree  that  51  percent  of  ali  assisted 
persons  will  be  low  or  moderate 
income.  HLT)  believes  that  such 
proposals  can  often  provide  valuable 
opportunities  for  employment  of  low- 
and  moderate-income  persons  and  that 
a  way  should  be  found  to  permit  CDBG 
funds  to  assist  such  efforts.  Thus^  HUD 
is  amending  the  low-  and  moderate- 
income  limited  clientele  national 
objective  requirements  in  this  final  rule 
[with  a  new  §  570.208(a)(2)(iv)  in  the 
Entitlement  regulations  and  a  new 
§  570.483(b)l2){v)  in  the  State 
regulations]  to  authorize  the  use  of 
CDBG  funds  for  such  activities  that 
provide  training  and/or  other 
employment  support  services  in  limited 
circumstances.  This  provision  is 
discussed  more  fully  in  detail  in  the 
national  objective  portion  of  this 
preamble. 

There  also  appears  to  be  some  general 
confusion  regarding  what  can  be 
considered  as  activity  delivery  costs  and 
what  must  be  classified  as  general 
administration  subject  to  the  20  percent 
cap.  Apart  from  the  job  training  and 
placement  activities  discussed  above, 
most  of  the  remaining  types  of  activities 
delineated  in  the  proposed  %  570.203(c) 
are  already  considered  to  be  activity 
delivery  costs  eligible  under  the 
currently-existing  §  570.203.  The 
proposed  new  paragraph  only  provides 
a  more  specific  statement  of  this  point. 
Chie  commenter  specifically  took  issue 
with  the  outreach  and  monitoring 
portions  of  this  provision,  arguing  that 
such  activities  should  be  considered 
part  of  general  administration.  HUD 
agrees  that  "monitoring"  should  be 
considered  a  general  administration 
activity,  and  thus,  that  term  has  been 
deleted  from  the  new  §  570.203(c)  in 
this  final  rule.  However,  reasonable 
outreach  efforts  by  grantees  to  obtain 
applicants  for  available  assistance  and 
the  direct  management  of  resulting 


activities  are  routinely  considered  part 
of  the  delivery  cost  of  such  activities. 
The  commenter  compares  the  above 
type  of  outreach  and  marketing  efforts  to 
activities  designed  to  help  inform  low- 
income  residents  about  CDBG.  If  that 
reference  is  to  activities  that  are 
designed  to  make  residents  generally 
aware  of  the  COBC  program  and  how 
they  may  participate  in  determining 
what  types  of  activities  the  community 
funds,  such  a  comparison  is  imprecise 
Rather,  the  type  of  outreach  and 
marketing  efforts  included  under  the 
new  §  570.203(c)  would  t>e  comparable 
to  activities  designed  to  make  residents 
aware  of  how  the)-  could  apply  for 
assistance  under  specific  activities,  such 
as  a  housing  rehabititation  program 

Special  Activities  by  Communit>'-Based 
Development  Organizations  (CBDOs)- 
§570.204    (Section  105(a)(15)  of  the 
Act) 

Issue.  Six  conrmenters  addressed  the 
eligible  activities  and  project  definition 
sections  of  the  proposed  rule  changes  at 
§  570.204  (a)  and  (b).  Most  of  these 
commenters  requested  clarification  of 
the  proposed  definitions  and  discussion 
of  eligible  activities.  (2  national 
associations.  1  local  government  agency. 
1  private  individual,  and  2  HUD  Field 
staff  persons) 

Response.  HUD  has  not  accepted  the 
recommendation  from  one  national 
association  to  add  language  to  the 
beginning  of  §570. 204(a)  to  specifically 
state  that  the  recipient  may  provide 
CDBG  funds  to  a  subrecipient  under  this 
section  "if  permitted  by  state  or  local 
law."  Compliance  with  applicable  state 
or  local  laws  is  a  requirement  for 
recipients  in  carrying  out  all  CDBG 
activities;  thus,  there  is  no  need  to  make 
a  special  statement  here. 

In  response  to  the  various  requests  for 
clarification  of  the  definitions  for  the 
projects  made  eligible  by  Section 
105(a)(15)  of  the  Act,  HUD  has  made 
minor  changes  to  those  definitions 
included  in  §  570.204(a)  (1),  (2),  and  (3) 
in  this  final  rule.  For  the  definitian  of 
a  "community  economic  development 
project."  this  includes  a  cross-reference 
to  the  ConsoUdated  Plan  rule  at  24  CFR 
91.1(a)(l)(iii).  which  describes  the  types 
of  activities  HUD  generally  considers  to 
aid  in  "expanding  economic 
opportunities,"  which  is  part  of  the 
primar)'  objective  of  the  CDBG  program 
as  delineated  at  Section  101(c)(1)  of  the 
Act.  The  definition  also  notes  the 
general  conditions  under  which  the 
construction  or  rehabilitation  of  housing 
may  be  included  as  part  of  a 
"community  economic  development 
project." 
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One  commenter,  a  private  citizen, 
raised  a  question  as  to  whether  a 
"project  '  quahfying  under  §  570.204 
include4  only  activities  for  which  there 
is  hmdiikg  committed  and  which  are 
occurring  now  or  whether  it  could 
include  proposed  future  activities  for 
which  no  funding  has  yet  been  secured. 
HUD  ha^  determined  that  specific  limits 
on  the  scope  of  a  project  cannot  easily 
be  prescribed  in  this  regard.  Thus,  it  has 
not  beer  addressed  in  the  text  of  this 
final  ruL;.  HUD  expects  recipients  to  use 
a  plausible  interpretation  of  the  term 
"projectr  and  only  include  activities 
that  are  to  be  carried  out  within  a 
reasonable  period  of  time.  Such  an 
interpretation  should  at  least  exclude 
activities  which  have  not  yet  received 
necessaiy  conceptual  approvals  from 
the  local  government. 

HUD  has  also  revised  the  reference  to 
permitted  services  under  §  570.204.  Two 
commeijters,  a  private  citizen  and  a 
HUD  Fiild  staff  person,  requested 
clarification  of  this  provision.  Also, 
under  a  eimilar  expansion  of  service 
activities  as  part  of  the  new 
microenkerprise  eligibility  category  at 
§570.2(il(o),  one  of  those  same 
commenters  raised  a  concern  about 
potentiafl  abuse  of  the  expanded 
flexibility  if  the  requirements  were  not 
clearly  aefined.  HUD  has  reconsidered 
the  proposed  provision  and  has 
determined  that  it  is  appropriate  to  limit 
the  typei  of  services  that  may  be 
exclude  i  from  the  public  service  cap  by 
qualify iig  imder  this  section  to  those  (1) 
that  are  specifically  designed  to  increase 
econom  c  opportunities  by  supporting 
the  development  of  permanent  jobs,  or 
(2)  services  of  any  type  carried  out 
under  tl  lis  section  pursuant  to  a  strategy 
approved  by  HUD  under  the  provisions 
of  §  91.2 15(e).  To  reflect  this  change,  the 
proposed  paragraph  § 570.204(a)(5)  has 
been  de  eted,  the  proposed  paragraph 
§  570.2C  4(b)(2)  has  been  renumbered  to 
(b)(3),  ajid  a  new  paragraph 
§  570.204(b)(2)  has  been  added  to  this 
final  rule.  In  the  State  program 
regulatiims,  proposed  §  570.482(c)(2) 
has  been  deleted,  and  a  new  paragraph 
§  570.4fl2(d)  has  been  added  to  discuss 
the  eligibility  of  employment-related 
services  and  microenterprise  support 
services! 

Issue. [One  cornmenter  recommended 
that  the  (Department  consider  the 
eligible  project  carried  out  by  the 
qualified  organization  under  §  570.204 
to  be  a  ^gle  eUgible  activity  instead  of 
"only  a  loose  grouping  of  other  eligible 
activities."  The  commenter  recommends 
that  thii  approach  be  reflected 
throughput  the  regulations,  including 
national  objective  requirements,  the 
economic  development  guidelines,  and 


record  keeping  requirements.  (1  HUD 
Field  staff  person) 

Response.  In  regard  to  eligibility 
requirements  under  §  570.204,  it  already 
is  the  overall  project  that  is  assessed  to 
determine  if  it  qualifies  as  one  of  the 
three  types  of  projects  authorized  by 
this  section.  Problems  arise  when  trying 
to  apply  this  approach  for  assessing 
compliance  with  national  objective 
requirements,  economic  development 
guidelines,  and  other  applicable 
requirements,  however,  because  of 
statutory  requirements  that  must  be 
applied  to  specific  types  of  activities 
that  may  be  part  of  the  qualified  project. 
For  example.  Section  105(c)(3)  of  the 
Act  limits  the  manner  in  which  any 
housing  activities  may  be  considered  to 
benefit  low-  and  moderate-income 
persons.  Also,  Section  105(e)  of  the  Act, 
as  added  by  Section  806(a)  of  the  1992 
Act,  subjects  economic  development 
activities  to  compliance  with  the  public 
benefit  requirements.  Beyond  such 
statutory  restrictions,  the  Department 
also  believes  that  requiring  detailed 
information  on  what  the  organization  is 
actually  doing  with  the  CDBG  funds 
helps  ensure  accountability  to  both  the 
local  citizens  and  HUD.  However,  HUD 
has  determined  that  the  commenter's 
recommendation  does  have  a  certain 
degree  of  merit.  Thus,  HUD  has  made 
certain  changes  to  the  CDBG  regulations 
in  this  final  rule  to  ease  grantees' 
burden  in  tracking  national  objective 
compliance  for  certain  activities  that 
may  qualify  for  eligibility  under  this 
category.  These  changes  are  discussed 
further  in  the  respective  national 
objective  portions  of  this  preamble. 

Issue.  In  regard  to  the  types  of  entities 
that  qualify  under  §  570.204,  one 
commenter  noted  that  such  entities  are 
commonly  referred  to  by  practitioners  as 
"community-based  development 
organizations  (CBDOs)"  or  "community 
development  corporations  (CDCs)."  (1 
national  association) 

Response.  HUD  has  determined  that  is 
appropriate,  in  adopting  a  single  generic 
name  for  the  entities  that  may  qualify 
under  §  570.204,  to  use  a  neime  that  is 
commonly  understood  by  practitioners. 
It  was  also  apparent  from  various 
comments  that  the  proposed  rule's  use 
of  the  term  "local  development 
corporations  (LDCs)"  in  this  regard 
caused  some  confusion  with  some 
commenters  thinking  HUD  was 
"picking"  one  of  the  entities  in  the 
current  rule  over  the  others.  Use  of  the 
"CDC"  term  noted  by  the  above 
commenter  could  create  confusion  with 
existing  entities  funded  under  other 
Federal  programs.  Therefore,  to  reduce 
confusion,  tiie  term  "community-based 
development  organization  (CBDO)"  is 


now  used  in  this  final  rule  as  the 
generic  term  to  describe  all  entities  that 
may  qualify  under  §  570.204. 

Issue.  Five  commenters  addressed  the 
proposed  revision  to  the  definition  of 
the  term  "subrecipient"  at  §  570.500(c). 
The  proposed  revision  was  intended 
only  to  expand  that  current  provision  to 
include  for-profit  entities  that  are  now 
specifically  authorized  by  statute  to 
carry  out  microenterprise  assistance 
activities  under  the  new  eligibility 
provision  implemented  in  this  final  rule 
by  a  new  §570.201(o)  in  the  Entitlement 
regulations  [Section  105(a)(23)  of  the 
Act).  Most  of  the  commenters 
recommended  that  HUD  not  consider 
any  entities  ceurying  out  activities  under 
the  new  microenterprise  category  as 
"subrecipients"  but  rather  as  "end 
beneficiaries."  These  commenters  also 
requested  a  similar  change  in 
classification  for  entities  receiving 
CDBG  assistance  under  §  570.204  of  the 
Entitlement  regulations  [Section 
105(a)(15)  of  die  Act).  Other 
commenters  asked  only  for  a 
clarification  of  the  proposed  revision  to  . 
§  570.500(c).  (1  local  government 
agency,  1  development  organization, 
and  3  HUD  Field  staff  persons) 

Response.  The  comments  regarding 
entities  carrying  out  activities  under  the 
new  microenterprise  category  will  be 
discussed  later  in  this  preamble  in 
further  discussion  of  the  revision  to 
§  570.500(c)  in  this  final  rule.  This 
specific  section  will  only  respond  to 
these  comments  as  they  relate  to  entities 
receiving  CDBG  assistance  under 
§  570.204  of  the  Entitlement  regulations 
(Section  105(a)(15)  of  the  Act).  The 
Department  has  re-examined  the  status 
of  these  entities  within  the  context  of 
the  statutory  language  at  Section 
105(a)(15).  This  section  of  the  statute 
authorizes  the  provision  of  CDBG 
assistance  to  certain  qualified  entities  to 
carry  out  specific  types  of  projects. 
Upon  review,  HUD  has  determined  that 
the  comments  questioning  the  status  of 
these  entities  as  subrecipients  have 
merit.  The  Department  has  determined 
that,  similar  to  for-profit  businesses 
carrying  out  economic  development 
projects,  the  entities  carrying  out 
qualified  activities  under  §  570.204 
(Section  105(a)(15)  of  the  Act)  can  be 
considered  not  to  be  an  intermediary 
organization  in  the  grant  assistance 
chain  acting  for  the  grantee,  but  rather 
as  being  specifically  eligible  to  receive 
CDBG  assistance  itself.  While  these 
entities  are  not  true  "end  beneficitiries" 
as  the  commenters  argue  (that  term 
applies  to  the  persons  served  by  the 
activities),  they  are  not  strictly 
intermediaries  either.  Thus,  the 
Depiirtment  has  determined  that  such 


eligible  entities  carrying  out  qualified 
activities  under  this  section  will  no 
longer  be  considered  as  subrecipients 
under  the  CDBG  program.  In  this  final 
rule.  §  570.500(c)  has  been  amended,  in 
part,  to  reflect  this  change. 

Issue.  Two  commenters  addressed  the 
general  jurisdictional  limitations  for 
organizations  qualifying  under  this 
section  as  proposed  at  §  570.204(c)(l)(i). 
One  of  these,  a  national  association, 
recommended  that'these  regulations 
mirror  the  Community  Housing 
Development  Organization  (CHDO) 
requirements  which  permit  an  entity  to 
operate  in  a  rural  "multi-county  area 
(but  not  a  whole  state)."  The  other 
commenter,  a  local  govenmient  agency, 
recommended  that  the  proposed 
regulatory  language  be  amended  to  read: 

".  .  .  pn'/nari/y  within  an  identified 
geographic  area  of  operation  within  the 
jurisdiction  of  the  recipient.  .  .  ."The 
commenter  argues  that  this  would 
permit  an  organization  with  a  successful 
track  record  to  share  its  experience  by 
consulting  or  entering  into  a  joint 
venture  to  support  a  project  in  other 
areas.  (1  national  association  and  1  local 
goverrunent  agency) 

Response.  HUD  has  determined  not  to 
accept  the  "multi-county" 
recommendation  because  maintaining 
local  community  control  of  a 
organization  qualifying  under  §  570.204 
is  crucial.  Also,  it  should  be  noted  that 
truly  rural  organizations  would  not  be 
subject  to  these  regulatory  restrictions 
anyway.  This  is  because  Section  807(f) 
of  the  1992  Act  expanded  the  list  of 
organizations  eligible  to  carry  out 
activities  in  nonentitlement  areas  under 
Section  105(a)(15)  of  the  Housing  and 
Community  Development  Act  of  1974, 
as  amended.  "Nonprofit  organizations 
serving  the  development  needs  of  the 
commimities  of  nonentitlement  areas" 
now  qualify  under  Section  105(a)(15)  of 
the  Act.  Since  the  State  CDBG  program 
regulations  contain  no  listing  of  eligible 
activities,  no  regulatory  language  is 
needed  to  implement  that  change. 

In  regard  to  the  second  comment 
above  regarding  jurisdictional 
limitations,  the  Department  agrees  with 
the  commenter's  reasoning  and  has 
revised  §  570.204(c)(l)(i)  to  reflect  the 
recommended  language  in  this  final 
rule.  In  this  regard,  however,  HUD  does 
note  that  it  interprets  the  term 
"primarily"  as  it  is  used  in  this  section 
to  mean  that  most  of  the  organization's 
projects  are  located,  funds  are  used,  and 
staff  time  is  expended  on  a  project  or 
projects  within  the  identified 
geographic  area  of  operation  and  that 
outside  projects  are  largely  incidental  to 
the  organization's  activities  and 
purposes. 


Issue.  One  commenter  recommended 
that  HUD  provide  a  definition  for  the 
term  "particular  attention"  as  it  is  used 
in  the  new  §  570.204(c)(l)(ii)  regarding 
addressing  the  needs  of  low-  and 
moderate-income  persons.  (1  national 
association) 

Response.  The  "particular  attention" 
language  as  used  in  the  above-noted 
section  comes  from  those  statutes  that 
have  been  referenced  for  several  years  in 
the  CDBG  regulations  at  §  570.204(c)(3) 
defining  local  development 
corporations.  The  Department  is  not 
aware  of  any  significant  problems  with 
conflicting  interpretations  of  this 
language,  which  is  the  commenter's 
stated  concern.  Thus,  the  rule  has  not 
been  modified  to  include  a  formal 
definition  of  this  term.  In  general,  HUD 
would  expect  the  charter,  bylaws,  etc., 
of  the  CBDO  to  reflect  a  commitment  to 
meeting  the  heeds  of  low-  and 
moderate-income  persons. 

Issue.  In  reference  to  the  new 
§  570.204(c)(l)(iii),  another  commenter 
expressed  "serious  reservations"  about 
allowing  for-profit  organizations  to 
qualify  under  this  section  of  the 
regulations.  (1  development 
organization) 

Response.  The  statute  at  Section 
105(a)(15)  and  die  CDBG  regulations  at 
§  570.204  have  long  permitted  for-profit 
organizations  under  this  section  with 
the  inclusion  of  Small  Business 
Investment  Companies.  The  rule  now 
includes  only  a  clearer  statement  of 
what  already  is  permitted.  The  rule  does 
provide  a  stipulation  that  any  monetary 
profits  to  a  CBDO's  shareholders  or 
members  must  be  only  incidental  to  its 
operations. 

Issue.  Four  commenters  addressed  the 
board  structure  requirements  under 
§  570.204(c)(l)(iv).  Concerns  raised 
included  an  objection  to  excluding 
organizations  composed  solely  of 
institutional  members  from  qualifying 
under  this  section  and  comments  both 
for  and  against  the  inclusion  of  business 
owners  in  defining  permitted  board 
structures.  One  of  the  commenters  also 
recommended  that  HUD  permit  the  low- 
and  moderate-income  presumptions 
added  by  the  1992  Act  to  be  used  under 
this  section  in  determining  whether  a 
sufficient  percentage  of  board  members 
are  low-  and  moderate-income  persons. 
(1  local  goverrunent  agency,  2 
development  organizations,  and  1 
national  association) 

Response.  HUD  has  determined  that 
all  of  the  comments  regarding  the 
inclusion  of  institutions  and  business 
owners  on  the  boards  of  qualifying 
CBDOs  have  some  merit.  Thus,  the 
Department  has  refined  the 
requirements  at  §  570.204(c)(l)(iv)  in 


this  final  rule  to  permit  consideration  of 
both  institutional  board  members  and 
business  owners,  but  only  to  the  extent 
that  the  entities  that  they  represent  are 
both  located  in  and  serve  the  CBDO's 
geographic  area  of  operation.  In  regard 
to  the  comment  about  permitting  the 
presumption  of  low-  and  moderate- 
income  residents  status  under  this 
section,  it  is  noted  that  the 
presumptions  at  Section  105(c)(4)  of  the 
HCD  Act,  as  added  by  Section  806(e)  of 
the  1992  Act,  apply  only  to  activities 
qualifying  under  the  national  objective 
of  job  creation  or  retention  for  low-  and 
moderate-income  persons.  Permitting    ■ 
them  to  be  used  in  determining 
compliance  with  the  board  structure 
requirements  of  this  section  would 
include  too  broad  of  a  spectrum  of 
organizations  to  quaUfy  under  this 
provision.  Thus,  the  Department  has 
rejected  this  comment. 

Issue.  Three  commenters  addressed 
the  proposed  §  570.204(c)(2)  that 
provided  further  ways  in  which  an 
organization  might  qualify  as  an  eligible 
CBDO  under  this  section.  These 
commenters  requested  clarification  of 
when  this  paragraph  would  apply,  and 
two  of  the  commenters  specifically 
requested  that  HUD  expand  the 
jurisdictional  restrictions  imposed  on 
CHDOs,  as  designated  by  the  HOME 
program,  qualifying  under  this 
paragraph.  (1  national  association,  1 
development  organization,  and  1  HUD 
Field  staff  person) 

Response.  HUD's  intent  in  the 
proposed  §  570.204(c)(2)  was  to  give 
organizations  that  did  not  meet  the 
general  quahfication  requirements  of 
(c)(1)  certain  additional  ways  of 
qualifying  as  a  CBDO  under  this  section 
of  the  CDBG  regulations.  It  was  not 
intended  that  qualifying  organizations 
would  have  to  meet  both  (c)  (1)  and  (2); 
an  entity  can  qualify  under  either 
standard.  HUD  has  revised  the 
introductory  language  to  §  570.204(c)(2) 
in  this  final  rule  to  clarify  that  intent. 
An  understanding  of  this  approach  is 
critical  in  assessing  the  requirements 
that  a  CHDO  under  the  HOME  program 
must  meet  in  order  to  qualify  under 
§  570.204  of  die  CDBG  Entitlement 
regulations.  A  CHDO  qualifying  under 
the  HOME  program  may  or  may  not 
meet  the  general  qualification 
requirements  for  a  CBDO  under  the 
CDBG  Entitlement  program,  as 
delineated  at  §  570.204(c)(1)  of  this  final 
rule.  If  a  CHDO  meets  those 
requirements,  it  may  have  an  area  of 
operation  as  large  as  the  jurisdiction  of 
the  recipient,  just  as  any  other  quaUfied 
CBDO.  'The  more  restrictive 
jurisdictional  limits  at 
§  570.204(c)(2)(iii)  are  only  appUcable  to 
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CHDCJs  thai  cannot  meet  the  general 
CDBOEntitlement  qualification 
requirisments  for  CBIX)s.  An  example  ol 
such  ifn  entity  would  be  a  CHCHJ  that 
meets  jonly  the  roinimuin  HOME 
perceatage  requirement  for  low-  and 
modente-income  persons  on  its  board 
(33  percent)  and  cannot  show  that  it  has 
sufficieni  types  of  representatives  on 
that  b<>ard  to  meet  the  51  percent 
standard  delineated  in 
§570.^cMlXiv). 

In  acsessing  the  commRnfs  on  this 
issue,  HUD  has  determined  that  it  is 
appropriate  to  provide  organizations 
with  tin  additional  alternative  for 
qualifying  as  a  CBDO  uijder  this  section 
of  theV-DiBG  ipgulations.  Thus,  in  this 
final  rule,  HUD  has  added  a  new 
§  570.2O4(c)(3l  under  which  an 
organtzatioQ  that  does  not  qualify  under 
either l§  570.204(c)  (1)  or  (2)  may  also  be 
detensined  to  qualify  as  an  eligible 
entity  under  this  section  if  the  grantee 
demonstrates  to  the  satisfection  of  HUD, 
through  the  provision  of  information 
reganvng  the  organization's  charter  and 
by-laws,  that  the  organiz^ion  is 
sufficiently  similar  in  purpose,  function, 
and  sfjope  to  those  entities  qualifjring 
under^lhe  above-referenced  paragraphs. 
The  Dbpartmcnl  intends  to  have  this 
detennination  made  at  the  HUD  Field 
OfBca  level. 

Also  in  this  regard,  it  should  be  noted 
that  HLTD  expects  thai  many  Community 
Development  Financial  Institutions 
meetieg  the  rriteria  in  Title  I.  Subtitle 
A  of  the  Riegle  Community 
Development  and  Regulatory 
Improjveroent  Act  of  1994  (P.  L  103- 
iiacted  September  23.  1994)  will 

as  CBDOs  under  §  570.204  of  the 
I  Entitlement  regulations.  Thn 
Ireferenced  subtitle  comprises  the 
lunity  Development  Banking  and 
ial  Infititutions  Act.  The  purpose 
I  subtitle  is  to  create  a  Community 
)pment  Financial  Institutions 
to  promote  economic 
r(^vita|ization  and  community 
develapment  through  investment  in, 
and  ai  distance  to,  CDFIs,  including 
enhan  cing  the  liquidity  of  such 
institutions.  The  CDH  Fund  is  to  be  a 
wholi  ^-owne«i  Government  corporation 
that  Mill  not  be  affiliated  with  .my  other 
agenc  t  of  the  Federal  Government.  In 
this  fi  lal  rule,  HUD  is  adding  to  the 
Entitli  iment  regulations  a  definition  oi 
the  tci  m  CDFl  that  references  the  above- 
noted  new  legislation.  A  CDFl  is 
genen  illy  defined  at  Section  103  of  that 
Act  ai  an  entity  that  (i)  has  a  primary 
missii  »n  of  promoting  community 
development;  (ii)  serves  an  investment 
area  ak  a  targeted  population;  liii) 
provit  les  development  services  in 
conju  iction  with  equity  investments  or 


loans,  directly  or  through  a  subsidiary 
or  affiliate;  (iv)  maintains  accountability 
to  residents  of  its  investment  area  or 
targeted  population;  and  (v)  is  not  a 
government  agency  or  instrumenlality 
An  "investment  area"  is  defined  an  an 
area  that  either  (i)  meets  objective 
criteria  of  economic  distress  developed 
by  the  Fund  and  has  significant  unmet 
needs  for  loans  or  equity  investments;  or 
(ii)  is  located  in  a  designated 
Empowerment  Zone  or  Enterprise 
Community.  These  CDFl  criteria  are 
similar  to  those  now  set  forth  in 
§  570.204(c). 

It  should  again  be  noted  that  the 
requirements  of  §  570.204  or,?y  apply  to 
the  qualification  of  CBDOs  serving 
Entitlement  jurisdictions  under  the 
CDBC  program.  As  discussed  earlier  in 
this  preamble,  Section  807(f)  of  the  1992 
Act  expanded  the  list  of  organizations 
eligible  to  carry  out  activities  in 
nonentitlenient  areas  under  Section 
105(a)(15)  of  the  HCD  Act.  y4/Ty 
nonprofit  organization  serving  the 
development  need»  of  r>onentitlement 
areas  now  quahfies  under  Section 
105la)(15)  of  the  Act  for  the  Stale  CDBG 
program. 

Issue.  One  commenter  also 
recommended  that  HUD  allow  a  hmited 
partnership  in  which  th»*  managing 
general  partner  is  an  eligible  tTBDO  to 
qualify  under  %  570.204.  The  commenter 
argues  that  the  use  of  low-income  tax 
credits  (LJTCs)  necessitates  a  limited 
partnership  structure  and  that  adding 
the  limited  partnership  itself  as  a 
qualif3nng  entity  would  remove  the 
necessity  of  having  two  levels  of 
contracts — one  between  the  grantee  and 
the  CBEXD  and  one  between  that  CBDO 
and  the  limited  partnership  (1  local 
government  agency) 

Response.  Limited  partnerships  are 
single  purpose  entities  which  exist  to 
syndicate  and  develop  one  project.  Il 
would  be  difficult  to  construe  the 
definitions  of  the  statutorily  eligible 
entities  to  include  limited  partnerships 
Thus,  HUD  has  decided  against 
expressly  adding  a  provision  to  th** 
regulations  to  include  the  type  of 
limited  partnership  described  by  the 
commenter.  However,  in  cases  in  which 
the  activities  of  an  LIHTC  limited 
partnership  are  controlled  by  a 
(;  570.204  qualified  entity,  usually  by 
that  entity  either  serving  as  the  general 
partner  of  the  limited  partnership  or 
establishing  such  an  entity  as  a 
subsidiary,  the  Department  has  an^epted 
that  CDBG  assistance  may  be  provided 
by  the  §  570.204  qualified  entity  to  the 
limited  partnership  for  the  purpose  of 
carrying  out  all  or  part  of  the  eligible 
project.  The  Department  will  continue 
to  explore  ways  of  remowinf; 


unnecessary  administrative  burdens  for 
sucJi  projects. 

Issue.  Specifically  in  regard  to 
qualified  entities  in  nonentitlemeiif 
areas,  one  commenter  (a  state  agency) 
took  i.ssjie  with  the  discussion  of  such 
entities  contained  in  the  preamble  to  the 
proposed  rule.  The  state  agency 
disagreed  with  HUD's  statutory 
interpretation  that  the  term  "iKjnprofil 
organizations  serving  the  development 
needs  of  communities  in  non- 
entitlement  areas"  excludes  units  of 
general  local  government.  This 
interpretation,  according  to  the  state, 
would  restrict  the  use  of  CDBG  hinds  by 
certain  State-sanctioned  local  entities. 

Re^onse.  The  Department  has  chosen 
not  to  accept  this  comment.  The 
preamble  to  the  proposed  rule  notr-d 
that  a  public  nonprofit  organization 
which  meets  Internal  Revenue  Service 
requirements  for  nonprofit  status  may 
qualify  under  Section  105(a)|15)  of  the 
Act.  The  Elepartment  does  not  (lefjne  a 
number  of  terms  ("neighborhood 
revitatization  project",  "community 
economir  development  project", 
"energy  conservation  project",  "rarrying 
out  an  activity")  which  are  significant  to 
the  discussion  of  CBDOs  above,  in  order 
to  give  Stales  maximum  flexibility  to 
implement  Section  I05(a){15)  within  the 
»:ontext  of  their  particular  situations 

National  Obiective  Standards  for  Iaw- 
and  Moderale-lncame  Area  Benefit 
Activities 

Issue.  A  total  of  seven  commenter^ 
addressed  the  proposed  revisions  to 
§  570.208(a)(  1  )(i)  of  the  Entit lement 
regulations  and  <»  570  483fb)(l  Mi)  of  the 
State  regulations  dealing  with  activities 
qualifying  under  the  national  objetitivo 
of  benefiting  low-  and  moderate-income 
persons  as  area  benefit  aciivities.  This 
revision  relates  specifically  to  a 
propos*>d  presumption  of  compIiarMs: 
for  special  economic  development 
activities  that  may  be  carried  out  und«;j 
§570.203  [.Sections  105(a)  (14)  and  (7  7) 
of  the  HCD  Act)  by  a  c-ommunity 
development  financial  institution 
(CDFl )  m  eet  i  ng  certa  i  n  criteria . 
Concerns  raised  by  the  commenters 
included  statements  both  for  and  against 
the  proposed  presumption;  requests  for 
clarification  of  the  types  of  entities  that 
would  qualify  as  CDIHs;  and  requests  foi 
revisions  to  the  "primarily  residential" 
and  other  aspetis  of  the  regulation.  (1 
Iwjal  government  agency,  1  stale  agency, 
1  development  organization,  1  national 
association,  1  private  citizen,  and  2 
HUD  Field  staff  persons) 

Response.  Supporting  the 
development  an«f  growth  of  GDFIs  r :ai» 
be  a  critical  component  in  the 
comprehensive  revitalization  of 


distressed  neighborhoods  because  they 
often  address  the  financing  needs  of 
these  areas  that  are  otherwise  unmet. 
Existing  CDFIs  have  demonstrated  their 
ability  to  identify  and  respond  to 
community  needs  for  equity 
investments,  loans,  and  development 
services.  Thus.  HUD  has  decided  to 
include  a  modified  version  of  the 
proposed  presumption  in  this  final  rule. 

First,  it  is  important  to  define  the 
types  of  entities  that  may  qualify  as 
CDFIs,  as  some  of  the  commenters 
noted.  As  noted  earlier  in  this  preamble, 
HUD  is  herein  adding  to  the  CDBG 
regulations  a  definition  of  the  term  CDFl 
that  references  the  Title  I,  Subtitle  A  of 
the  Riegle  Conmiunity  Development  and 
Regulatory  Improvement  Act  of  1994  (P. 
L.  103-325,  enacted  September  23, 
1994).  Secondly,  HUD  has  determined 
that  it  is  more  appropriate  to  create 
separate  paragraphs  in  §  570.208  of  the 
Entitlement  regulations  and  §  570.483  of 
the  State  regulations  to  reOect  the 
options  that  may  be  used  for  activities 
carried  out  by  certain  CDFIs,  rather  than 
to  simply  include  the  proposed 
presumption  in  §  570.208{a)(l)(i)  and 
§  570.483(b)(1).  Thus,  in  this  final  rule, 
HUD  has  added  new  paragraphs  under 
the  "additional  criteria"  section  of  the 
national  objective  requirements  at 
§  570.208(d)(6)  of  the  Entitlement 
regulations  and  §  570.483(e)(4)  of  the 
State  regulations  to  list  the  options  that 
may  be  used  for  CDBG  activities  carried 
out  by  any  CDFl  whose  charter  limits  its 
investment  area  to  a  primarily 
residential  area  consisting  of  at  least  51 
percent  low-  and  moderate-income 
persons.  The  new  paragraphs 
§  507.208(d)(6)(i)  and  §  570.483(e)(4)(i) 
cross  reference  with  additional  new 
paragraphs  §  570.208(a)(l)(v)  and 
§  570.483(b){l)(iv)  of  the  EnUtlement 
and  State  regulations,  respectively. 
Pursuant  to  these  paragraphs,  job 
creation  or  retention  activities  carried 
out  by  CDFIs  meeting  the  above  criteria 
may  be  presumed  to  meet  the  low-  and 
moderate-income  area  benefit  criteria.  It 
should  be  noted  that  with  the  area 
benefit  presumption  applied  in  this 
manner,  the  "exception  criteria"  for 
Entitlement  communities  cannot  be 
used  in  this  regard.  Thus,  in  order  to 
take  advantage  of  the  area  benefit 
presumption,  the  CDFI's  investment 
area  must  be  at  least  51  percent  low- 
and  moderate-income  regardless  of  the 
community's  usual  area  benefit 
threshold  requirement. 

HUD  has  determined  that  it  is  also 
appropriate  to  offer  a  similar  benefit  for 
job  creation  or  retention  activities 
carried  out  under  certain  other 
circumstances.  Thus,  in  this  final  rule, 
HUD  has  also  added  §  570.208(d)(5)  in 


the  Entitlement  regulations,  which  is 
cross-referenced  in  §570.208(a)(l)(v). 
Under  this  provision,  job  creation  or 
retention  activities  undertaken  in  an 
area  pursuant  to  a  HUD-approved 
economic  revitalization  strategy 
developed  in  accordance  with  the 
authority  of  §  91.215(e)  of  the 
Consohdated  Plan  final  rule  may  be 
presumed  to  meet  the  low-  and 
moderate-income  area  benefit  criteria.  It 
should  be  noted  that  in  order  to  reduce 
the  potential  for  abuse  of  this  provision, 
HUD  is  limiting  this  form  of  area  benefit 
presumption  to  areas  that  are  primarily 
residential  and  contain  a  percentage  of 
low-  and  moderate-income  residents 
that  is  no  less  than  the  percentage 
computed  by  HUD  pursuant  to 
§  570.208(a)(l)(ii)  but  in  no  event  less 
than  51  percent.  This  means  that  the 
required  low-  and  moderate-income 
percentage  for  the  area  may  be 
significantly  higher  than  that  which  the 
community  generally  uses  for  its  area 
benefit  activities.  For  those 
communities  that  generally  use  the 
"exception  criteria,"  the  required  low- 
and  moderate-income  percentage  for 
this  area  benefit  presumption  is  51 
percent.  For  a  community  that  generally 
is  required  to  meet  51  percent  for 
regular  area  benefit  activities,  the 
required  low-  and  moderate-income 
percentage  for  this  area  benefit 
presumption  is  that  percentage  level  of 
low-  and  moderate-income  persons  in 
the  last  census  block  group  in  the 
community's  highest  quartile  of  block 
groups  ranked  in  order  of  proportion  of 
low-  and  moderate-income  persons,  as 
computed  by  HUD  pursuant  to 
§570.208(a)(l)(ii). 

The  Department  will  develop 
guidelines  for  determining  when 
grantees  should  be  authorized  to  take 
advantage  of  the  benefits  of  this 
economic  revitalization  strategy  area 
approach.  These  guidelines  will  be 
distributed  to  both  grantees  and  HUD 
Field  Office  staff. 

In  developing  this  approach  for  the 
Entitlement  program,  the  Department 
became  aware  of  significant  issues 
concerning  how  the  economic 
revitalization  strategy  provision  might 
be  applied  to  the  State  program. 
Therefore,  the  Department  is  not 
implementing  comparable  regulation 
language  for  the  State  program  at  this 
time.  In  order  to  gain  public  conmient, 
the  economic  revitalization  strategy  area 
concept  for  states  will  be  the  subject  of 
a  future  proposed  rule.  In  the  meantime, 
the  Department  welcomes  any 
comments  or  suggestions  on  how  the 
economic  revitalization  strategy  area 
approach  might  be  applied  to  the  State 
CDBG  program. 


Two  commenters  expressed  concern 
about  the  requirement  in 
§  570.208(a)(l)(i)  that  limits  the  use  of 
the  low-  and  moderate-income  area 
benefit  provision  in  general  to  only 
those  activities  that  serve  areas  that  are 
"primarily  residential."  It  should  be 
noted  this  requirement  is  a  long- 
standing provision  of  the  CDBG 
regulations  and  has  served  the  program 
well.  Thus,  HUD  has  decided  not  to 
make  any  changes  to  that  requirement  in 
this  final  rule.  One  of  the  commenters, 
a  HUD  Field  staff  person,  recommended 
that  a  specific  exception  to  the 
"primarily  residential"  requirement  be 
made  for  projects  qualifying  under 
§  570.204  of  the  Entitlement  regulations 
[Section  105(a)(15)  of  the  HCD  Act] 
because  the  types  of  projects  made 
eligible  under  that  section,  including 
"neighborhood  revitalization"  and 
"community  economic  development." 
appear  to  lend  themselves  to  an  area- 
wide  benefit  test.  Such  a  change  has  not 
been  incorporated  into  this  final  rule. 
The  activities  most  often  carried  out 
under  §  570.204  (Section  105(a)(15)] 
involve  the  provision  of  housing,  and 
SecUon  105(c)(3)  of  the  HCD  Act 
specifically  precludes  the  use  of  a  low- 
and  moderate-income  area  benefit 
national  objective  claim  for  such 
activities.  However,  in  recognition  of 
the  merit  of  the  recommendation,  HUD 
has  made  certain  changes  in  this  final 
rule  to  ease  grantees'  burden  in  tracking 
low-  and  moderate-income  national 
objective  compliance  for  housing 
activities  in  certain  areas.  These  changes 
are  more  fully  discussed  later  in  this 
preamble. 

One  commenter,  a  national 
association,  expressed  support  for  a 
supposed  "revision  to  permit  area 
benefit  .  .  .  without  requiring  that  the 
area  be  defined  in  terms  of  census  tracts 
or  other  official  boundaries."  The 
commenter  appears  to  misunderstand 
current  requirements.  While  the  CDBG 
regulations  do  require  entitlement 
grantees  to  use,  to  the  greatest  extent 
feasible,  the  most  recently  available 
decennial  census  data  to  support  the 
low-  and  moderate-income  character  of 
the  area  (and  §  570.208(a)(l)(iv)  has 
been  modified  to  incorporate  a  reference 
to  the  new  §  570.208(a)(l)(v)  in  this 
regard),  there  is  no  current  requirement 
that  the  service  area  be  defined  along 
census  tract  or  other  official  boundaries. 
The  language  included  in  this  regard  in 
§  570.208(a)(l)(i)  (for  Entitlements)  and 
§  570.483(b)(1)  (for  States)  in  the 
proposed  rule  is  unchanged  ftt)m 
current  requirements. 
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National  Obfective  Compliance  by 
MicroenteqiriM  A«istaiic«  AclivftMS 

Issiie.  A  total  of  15  commentew 
addressed  the  proposed  new 
§  57(1.208(a)(2](iii)  to  be  added  to  the 
Entitlement  regulations  and  the 
proposed  new  §  570.483fb](2Kiv)  !o  be 
added  to  the  State  regulations  to 
specifically  provide  the  limited  clientele 
naticinal  objective  option  for  activities 
qualifying  under  the  new 
microenterprise  assistance  eligibility 
catejAory.  Many  of  these  commenters 
specifically  supported  the  provision, 
and  a  few  specifically  opposed  it. 
Various  commenters  requested  revisions 
to  oriciarification  of  certain  aspects  of 
the  provision,  most  of  which  related  to 
the  itanner  in  which  )obs  created  by 
such  activities  would  be  considered  (2 
local  government  agencies,  3  state 
agencies,  4  national  associations,  4 
development  organizations,  1  private 
dtiz^n,  and  1  HUD  Field  staff  person). 

Reaponse.  As  discussed  in  the 
preaaible  to  the  proposed  rule,  activities 
carried  out  undcv  the  new 
microenterprise  eligibility  category  are 
not  statutorily  subject  to  the  same  low- 
and  tioderate  income  national  objective 
limitations  as  are  generally  applicable  to 
special  economic  development  activities 
carried  out  under  §570.203  (and 
Sectijons  105(a){14)  &  (17)  of  the  HCD 
Act  j.l  Thus,  the  low-  and  moderate- 
incoBie  limited  clientele  method  of 
mee^ng  a  national  objective  becomes  an 
option  for  activities  carried  out  under 
the  i^ew  microenterprise  eligibility 
category.  While  many  commenters 
spe^fically  supported  the  subject 
proposed  provision,  a  few  commenters 
spec  fically  opposed  it,  particularly  the 
fact  I  hat  only  51  percent  of  the  owners 
of  m  croenterprises  and  persons 
deve  oping  them  would  be  required  to 
be  low-  and  moderate-income  persons. 
Thu! ,  there  would  be  the  potential  to 
pern  it  sizable  numbers  of  non-low-  and 
modi  irate- income  persons  to  receive 
finar  cial  assistance  to  develop  a  for- 
profl  I  business.  HUD  has  found  these 
argui  nents  to  be  compelling.  Thus,  the 
Depa  rtment  has  revised  the  subject 
limit  sd  clientele  provision  in  this  firtal 
rule  o  restrict  its  use  to  qualify  only 
thos< :  assisted  owmers  of 
micr  lenterprises  and  persons 
deve  oping  microenterprises  who  are 
low-  and  moderate-income  persons. 
This  change  should  not  be  a  significant 
issu«  for  many  of  lhemicroenterpris«» 
activ  ities  assisted  under  the  CDBG 
prog  "am.  Many  such  programs  are 
deaij  ned  to  provide  a  means  to  help 
disai  vantaged  persons  become  more 
econ  imically  self-sufficient  and  are  thus 
of^en  targeted  to  persons  who  meet 


income  qualification  criteria  at  least  as 
restrictive  as  the  CDBG  definition  of  low 
and  moderate  income.  Also,  to  allow  for 
some  continuity  of  service  to  a  low-  or 
moderate-income  person  initially 
assisted  under  a  microenterprise  activity 
who  later  may  no  longer  meet  the 
income  guidelines  after  the 
microenterprise  actually  becomes 
operational,  the  Department  has 
retained  the  option  that  permits,  for 
purposes  of  meeting  this  national 
objective  requirement,  any  person 
determined  to  be  of  low  or  moderate 
income  to  be  presumed  to  continue  to 
qualify  as  such  for  up  to  a  three-year 
period  before  that  person  would  have  to 
requaM'     The  language  in  this  final  rule 
also  c    Hes  that  under  this  new  limited 
clientele  provision,  it  is  only  owners  of 
microenterprises  and  persons 
developing  microenterprises  that  are 
considered  for  national  objective 
purposes  and  not  employees  of  such 
businesses  who  are  not  part-owners. 

While  the  new  limited  clientele 
provision  has  been  restricted  to  only 
low-  and  moderate-income  persons, 
activities  qualifying  under  the  new 
microenterprise  eligibility  category  thai 
may  nerve  non-low-  and  moderate- 
income  entrepreneurs  may  still  be 
assisted  under  the  criteria  for  creaticm 
and/or  retention  of  jobs  principally  for 
low-  and  moderate-income  persons. 
Under  that  national  objective  claim,  all 
employees  of  a  microenterpri.se, 
including  the  ownerfs),  are  considered, 
and  a  grantee  can  use  the  new 
presumptions  added  by  Section  806(e) 
of  the  1992  Act  for  determining  a 
person's  status  as  a  low-  or  moderate- 
income  person,  as  implemented  in  this 
final  rule  at  §  570.208(aK4)  of  the 
Entitlement  regulations  and 
§  570.483(b)(4)  of  the  State  regulations. 
These  presumptions  cannot  be  used 
under  the  new  limited  clientele 
provision  because  the  1992  Act  added 
them  as  a  new  Section  105(c)(4)  of  the 
HCD  Act  which  refers  only  to  activities 
qualifying  under  the  national  objective 
of  job  creation  or  retention  for  low-  and 
moderate-income  persons. 

One  commenter  asked  that  HUD 
specifically  name  examples  of  low-  and 
moderate-income  clientele.  Certain  such 
examples  that  apply  to  all  activities 
benefiting  low-  and  moderate-income 
persons  are  included  in  §  570.506(b)  of 
the  Entitlement  regulations. 

Two  commenters  requested 
clarification  as  to  whether  HUD's 
proposing  the  limited  clientele 
provision  for  microenterprise  assistance 
activities  means  that  "cost  per  job" 
created  will  not  be  a  primary 
consideration  in  the  evaluation  of  a 
CDBG-funded  microenterprise  program. 


"Cost  per  job"  is  not  a  primary  HUD 
consideration  for  any  microenterprise 
assistance  activities  carried  out  under 
the  new  separate  microenterprise 
eligibility  category.  Such  a  calculation 
only  comes  into  play  in  the  public 
benefit  standards  (established  elsewbt^re 
in  this  final  rule),  which  are  not 
statutorily  applicable  to  activities 
carried  out  under  the  new 
microenterprise  eligibility  category.  As 
with  any  CDBG  activity,  however, 
grantees  have  the  fiexibility  to  add 
additional  local  criteria  for  activity 
evaluation.  Also,  given  the  general 
requirement  that  all  costs  charged  to  the 
CDBG  program  must  be  necessary  and 
reasonable  for  the  proper  and  eifknent 
administration  of  the  program,  HUD 
expects  grantees  to  consider  cost  in 
relation  to  results  for  all  activities  and 
to  take  steps  to  curb  unusually  high 
costs. 

National  Objective  Compliance  for 
Employment  Sopporl  Activities 

As  delineated  earlier  in  this  preamble 
under  the  discus.sion  of  the  new 
§  570.203(c)  economic  development 
services  provision  in  the  Entitlement 
regulations,  HUD  is  aware  of  various 
proposals  under  which  certain  entities 
have  indicated  a  willingness  to  train 
low-  and  moderate-income  persons  for 
jobs  and/or  provide  sucJi  persons  with 
other  employment  opportunities,  but 
these  entities  cannot  agree  that  51 
percent  of  all  assisted  persons  will  be 
low-  or  moderate-income.  HUD  lieUeves 
that  such  proposals  can  often  provide 
valuable  opportunities  for  employment 
of  low-  and  moderate-income  persons 
and  that  a  way  should  be  found  to     -^ 
permit  CDBG  funds  to  assist  such 
efforts,  llius,  HUD  is  amending  the  low- 
and  moderate-income  limited  clientele 
national  objective  requirements  in  this 
final  rule  [with  a  new  §570.208|a){2)(iv) 
in  the  Entitlement  regulations  and  a 
new  §  570.483lb)(2)(v)  in  the  State 
regulations]  to  authorize  the  use  of 
CDBG  funds  for  such  activities  thai 
provide  training  and/or  other 
employment  support  services  in  limited 
circumstances.  In  order  to  qualify  under 
this  provision,  CDBG  assistance  for  the 
project  must  be  limited  to  the  provi.sion 
of  such  training  and/oi  supportive 
services;  the  percentage  of  the  total 
project  cost  borne  by  CDBG  may  not 
exceed  the  percentage  of  all  persons 
assisted  who  are  low  or  moderate 
income.  HUD  has  included  this 
provision  under  the  limited  clientele 
category  rather  than  the  job  creation  or 
retention  national  objective  category 
because  while  such  use  of  CDBG  funds 
solely  for  job  training  and/or  supportive 
services  can  often  be  considered  to 
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"Involve  employment"  of  low-  and 
moderate-income  persons  (reference 
Section  105(c)(1)  of  the  Act),  they 
cannot  generally  be  considered  to 
directly  "create"  or  "retain"  jobs  as 
those  terms  are  used  in  the  CDBG 
regulations. 

National  Objective  Standards  for  Low- 
and  Moderate-Income  Housing 
Activities 

As  noted  under  the  low-  and 
moderate-income  area  benefit 
discussion  earlier  in  this  preamble, 
HUD  has  added  in  this  final  rule  new 
paragraphs  §  570.208(d)(5)  and  (6)  in  the 
Entitlement  regulations  and 
§  570.483(e)(4)  in  the  State  regulations. 
These  paragraphs  lay  out  various 
national  objective  options  for  activities 
undertaken  in  certain  lower-income 
areas  either  by  a  CDFI  or  (in  Entitlement 
communities)  pursuant  to  a  HUD- 
approved  economic  revitalization 
strategy.  Paragraph  (ii)  of  each  of  these 
new  sections  refers  to  housing  activities 
carried  out  under  these  circumstances, 
and  they  are  cross  referenced  in 
§  570.208(a)(3)  in  the  Entitlement 
regulations  and  §  570.483(b)(3)  in  the 
State  regulations  in  this  final  rule.  As 
noted  earlier.  Section  105(c)(3)  of  the 
Act  limits  the  manner  in  which  housing 
activities  may  be  considered  to  benefit 
low-  and  moderate-income  persons,  and 
it  precludes  the  use  of  an  area  benefit 
claim  for  such  activities.  As  an 
alternative,  the  new  provisions  in  this 
final  rule  permit  all  housing  activities 
carried  out  under  the  delineated  limited 
circumstances  to  be  grouped  together 
and  considered  as  a  single  structure  for 
purposes  of  complying  with  the  low- 
and  moderate-income  housing  national 
objective  requirements.  (For  example,  a 
grantee  providing  rehabilitation 
assistance  to  10  single- family  housing 
units  in  such  an  area  could  classify  all 
10  units  as  meeting  the  low-  and 
moderate-income  benefit  national 
objective  if  at  least  six  of  the  imits  were 
occupied  by  low-  and  moderate-income 
persons.)  For  the  calculation  of  the 
overall  low-  and  moderate-income 
benefit  level  of  a  grantee's  CDBG 
program,  such  housing  is  still  subject  to 
the  limitation  on  benefit  to  low-  and 
moderate-income  persons  relative  to 
activity  costs,  pursuant  to 
§  570.200(a)(3)(iv)  of  the  Entitlement 
regulations  and  §  570.484(b)(4)  of  the 
State  regulations. 


National  Objective  Standard*  fbr 
Benefiting  Low-  and  Moderate-Income 
Persons  Through  the  Creation  or 
Retention  of  Jobs 

Presumptions  Added  by  1992  Act 

Issue.  A  total  of  19  commenters 
addressed  the  general  manner  in  which 
HUD  proposed  to  implement  the 
presumptions  for  determining  an 
employee's  status  as  a  low-  and 
moderate-income  person  that  were 
added  to  the  HCD  Act  as  a  new  Section 
105(c)(4)  by  Section  806(e)  of  the  1992 
Act  for  job  creation  and  retention 
activities.  Of  the  total  number  of 
commenters,  11  clearly  indicated  their 
support  for  the  proposed  change,  and 
five  stated  their  opposition.  Most  of  the 
support  comments  were  based  on  the 
reduced  burden  and  "less  intrusive" 
means  for  determining  the  low-  and 
moderate-income  status  of  employees. 
Most  of  the  comments  opposing  the 
proposed  change  referenced  the  fact  that 
the  proposed  rule  used  only  the 
minimum  test  for  Empowerment  Zone 
and  Enterprise  Community  census  tract. 
Concern  was  particularly  expressed  that 
there  was  no  reference  to  the  "pervasive 
poverty,  unemployment,  and  general 
distress"  requirement  for  Empowerment 
Zone  and  Enterprise  Communities.  (6 
local  government  agencies,  6  national 
associations,  1  state  agency,  3 
development  organizations,  2  private 
citizens,  and  1  HUD  Field  staff  person) 

Response.  After  a  thorough  review  of 
all  of  the  above  comments  and  the 
appUcable  statutory  references  at  Title 
XIII,  Chapter  I,  Subchapter  C.  Part  I  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1993  regarding  the  eligibility  criteria 
for  Empowerment  Zones  and  Enterprise 
Communities,  HUD  has  determined  that 
the  presumptions  added  by  the  1992  Act 
should  be  implemented  in  a  more 
stringent  manner  than  was  set  forth  in 
the  proposed  rule.  The  Department 
particularly  agrees  with  those 
commenters  who  noted  that  the 
"pervasive  poverty,  unemployment,  and 
general  distress"  eligibility  requirement 
for  Empowerment  Zone  and  Enterprise 
Communities  should  be  reflected  in  the 
implementation  of  the  subject  low-  and 
moderate-income  presumptions  for  job 
creation  and  retention  activities  under 
the  CDBG  program.  Thus,  a  new 
paragraph  §  570.208(a)(4)(v)  of  the 
Entitlement  regulations  and  a  new 
paragraph  §  570.483(b)(4)(v)  of  the  State 
regulations  have  been  added  to  define 
the  requirements  a  census  tract  (or  block 
numbering  area)  must  meet  in  order  to 
qualify  for  the  presumptions  added  by 
the  1992  Act.  Under  these  provisions,  a 
census  tract  must,  in  part,  demonstrate 
per\'asive  poverty  and  general  distress 


by  meeting  at  least  one  of  three 
delineated  standards.  Two  of  these 
standards  relate  to  the  poverty  levels  in 
the  various  block  groups  comprising  the 
census  tract.  The  third  standard 
provides  a  grantee  with  the  option  of 
requesting  a  determination  from  HUD 
that  a  census  tract  meets  the 
"pervasive"  test  based  on  other 
objectively  determinable  signs  of 
general  distress.  The  E)epaitment 
intends  to  have  the  subject 
determinations  made  at  the  HUD  Field 
Office  level. 

A  conforming  change  to  the  new 
§  570.506(b)(7)  of  the  Entitlement 
regulations  regarding  records  that  need 
to  be  maintained  for  the  subject 
presumptions  is  also  included  in  the 
final  rule. 

Issue.  A  total  of  10  commenters 
responded  to  HUD's  specific  request  for 
comment  as  to  whether  tighter 
presumption  standards  should  be 
estabUshed  for  census  tracts  that 
comprise  or  include  any  part  of  a 
commimity's  central  business  district 
(CBD),  as  discussed  in  the 
Empowerment  Zone  and  Enterprise 
Community  legislation.  Six  of  the 
commenters  wanted  no  special 
standards  for  CBDs.  Four  of  the 
commenters  argued  that  there  must  be 
tighter  standards  for  such  areas  given 
the  statutory  eligibility  criteria  for 
Empowerment  Zones  and  Enterprise 
Communities  (4  local  government 
agencies,  3  national  associations,  1 
development  organization,  and  2  private 
citizens). 

Response.  After  a  thorough  review  of 
all  of  the  above  comments  and  the 
applicable  statutory  references,  HUD 
has  determined  that  tighter  presumption 
standards  must  be  established  for  CBDs. 
The  statutory  arguments  are  compelling. 
Thus,  in  the  new  paragraph 
§  570.208(a)(4)(v)  of  the  Entitlement 
regulations  and  a  new  paragraph 
§  570.483(b)(4)(v)  of  the  State 
regulations  added  by  this  final  rule, 
HUT)  has  included  language  similar  to 
that  which  appears  in  the 
Empowerment  Zone  and  Enterprise 
Community  regulations  regarding  this 
issue,  establishing  a  30  percent  poverty 
standard  for  any  census  tract  that 
includes  any  portion  of  a  CBD  (as  that 
term  is  used  in  the  most  recent  Census 
of  Retail  Trade). 

Issue.  Two  commenters  recommended 
that  HUD  revise  the  proposed  rule 
language  to  include  census  tracts  that 
qualify  for  Empowerment  Zone  or 
Enterprise  Community  eligibility  under 
that  program's  special  rules  relating  to 
the  determination  of  poverty  rates  for 
census  tracts  with  small  populations, 
particularly  those  tracts  that  are  more 
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than  75  pi  srcent  zoned  for  coinmercial  or 
industrial  use  (1  local  government 
agency  an  d  1  development 
organizati  on). 

Respon  le.  HUD  has  determined  that  it 
is  not  app  ropriate  to  revise  the 
regulatior  s  implementing  the  CDBG 
presumpt  ons  to  include  such  tracts  in 
general.  V  'hile  the  Empowerment  Zone/ 
Enterprisi  Community  legislation  does 
permit  th(  se  tracts  to  be  considered  as 
passing  it  e  minimum  poverty  tests,  this 
is  done  m  linly  in  the  context  of 
qualifyinj  the  tract  as  part  of  an  overall 
area  to  be  designated.  Because  the  CDBG 
presumpt  ons  apply  only  on  an 
individua  census  tract  basis,  the 
Dcpartme  it  has  determined  that 
including  such  tracts  without  limitation 
would  un  duly  broaden  the  scope  of  the 
subject  pi  Bsumptions.  However,  it  is 
recognized  that  many  federally 
designate  1  Empowerment  Zones  and 
Enterpris( ;  Communities  could  include 
such  cens  us  tracts.  Thus,  the  new 
paragraph  §570.208(a)(4)(v)  of  the 
Entitleme  it  regulations  and  a  new 
paragraph  §  570.483a3)(4)(v)  of  the  Stale 
regulatior  s  added  in  this  final  rule  to 
implemer  t  the  CDBG  presumptions 
permit  an  ^  census  tract  that  is  part  of  a 
federally  lesignated  Empowerment 
Zone  or  E  iterprise  Community  to 
qualify  fo  ■  the  CDBG  presumption 
regardless  of  whether  it  meets  the  other 
general  ciiteria  delineated  in  the 
regulatior. 

Issue.  £  everal  commenters  raised 
other  con  :ems  that  relate  to  the 
statutory  ^ases  for  the  subject 
presumpt  ions  of  a  person's  low-  and 
moderate  income  status  for  CDBG 
activities  carried  out  under  the  national 
objective  of  job  creation  or  retention. 
Issues  rai  !Pd  included:  concerns 
regarding  the  use  of  census  tract  data 
instead  o  block  group  or 
"neighbo  hood"  data;  a 
recomme  idation  to  permit  communities 
to  use  dal  a  obtained  through  a  survey; 
questions  as  to  why  one  of  the 
presumptions  only  applied  to  the 
residence  of  the  employee  while  the 
other  app  ied  to  either  the  employee's 
residence  or  the  location  of  the  assisted 
business;  and  concerns  about  the 
interpret!  tion  of  the  terms  "assisted 
business'  and  "job  under 
considers  tion"  as  used  in  the  proposed 
rule,  as  o  )posed  to  the  term  "assisted 
activity"  is  used  in  the  Act  (4  national 
associatic  ns  and  1  private  citizen). 

Respor  se.  Section  105(cJ(4)  of  the 
Act,  as  ac  ded  by  Section  806(e)  of  the 
1992  Act  which  expressly  authorizes 
the  subjei  ;t  low-  and  moderate-income 
presumpl  ions  for  job  creation  and 
retention  activities,  specifically  refers  to 
"census  tracts."  Thus,  overall  tract  data 


must  be  used  in  determining  these 
presumptions.  In  regard  to  the 
presumption  that  is  determined  by  the 
tract  meeting  what  Section  105(c)(4} 
calls  "Federal  enterprise  zone  eligibility 
criteria,"  it  is  noted  that  the 
Empowerment  Zone/Enterprise 
Community  legislation  requires  poverty 
rates  to  be  determined  using  the  most 
recent  decennial  census  data  available. 
Thus,  this  requirement  is  carried  over 
into  a  new  paragraph  §  570.208(a)(4)(v) 
of  the  Entitlement  regulations  and  a  new 
paragraph  §  570.483(b)(4)(v)  of  the  State 
regulations  added  in  this  final  rule  to 
implement  the  related  CDBG 
presumption.  The  other  CDBG 
presumption,  which  is  based  on  the 
low-  and  moderate-income  character  of 
the  census  tract  in  which  an  employee 
resides,  does  not  carry  with  it  the 
specific  requirement  that  the  most 
recent  decennial  census  data  available 
must  be  used.  Thus,  while  HUD  expects 
grantees  to  follow  the  general  CDBG  rule 
of  using  such  census  data  to  the  fullest 
extent  feasible,  it  would  be  possible  for 
a  grantee  to  conduct  a  survey  to  support 
a  census  tract's  qualification  for  that 
presumption.  However,  given  the 
statutory  "census  tract"  language  noted 
above,  the  area  for  which  such  a  survey 
would  be  undertaken  must  coincide 
with  the  census  tract  boundary.  It  is 
further  noted  that  this  latter 
presumption  only  applies  to  a  census 
tract  in  which  an  employee  resides  and 
not  to  the  location  of  the  assisted 
economic  development  project  because 
of  the  statutory  language  in  Section 
105(c)(4). 

In  expressing  concern  over  the 
possible  interpretation  of  the  terms 
"assisted  business"  and  "job  under 
consideration,"  as  used  in  the 
regulations  implementing  the  broader 
presumption,  one  commenter  gave  two 
examples.  First,  the  commenter  states 
that  assistance  to  a  "branch  office" 
located  in  a  qualified  tract  should  be 
able  to  use  the  presumption  resulting 
from  "Federal  enterprise  zone  eligibility 
criteria"  even  if  the  business'  principal 
office  is  located  elsewhere.  This  is 
entirely  consistent  with  the  language 
included  in  the  new  paragraph 
§570.208(a)(4)(iv)  of  the  Entitlement 
regulations  and  the  new  paragraph 
§  570.483(b)(4)(iv)  of  the  State 
regulations.  In  using  the  term  "assisted 
business"  in  those  portions  of  the  rule, 
HUD  does  not  intend  to  imply  that  the 
business'  main  office  or  corporate 
headquarters  must  be  located  in  a 
qualified  tract  in  order  to  use  the 
presumption.  The  regulatory  language  is 
designed  to  provide  sufficient 
restrictions  to  prohibit  businesses  from 


establishing  only  a  "shell"  office  to 
make  use  of  the  location  presumption 
while  the  actual  activity  being  assisted 
is  in  fact  being  carried  out  elsewhere. 
Assistance  to  legitimate  "branch 
offices"  is  not  restricted  under  the 
regulatory  language.  As  a  second 
example,  the  commenter  states  that  a 
"job  training  center  or  small  business 
assistance  office"  should  be  able  to  use 
the  presumption  even  though  such  a 
facility  "helps  people  who  do  not  yet 
have  businesses  nor  specific  'jobs  under 
consideration'."  It  is  not  clear  how  this 
second  example  would  be  able  to  use 
the  presumption  given  the  statutory 
language  at  Section  105(c)(4).  Based  on 
that  provision,  the  new  presumptions 
can  only  be  used  for  activities  qualifying 
under  the  national  objective  of  job 
creation  or  retention  for  low-  and 
moderate-income  persons.  Job  training 
centers  or  business  assistance  offices 
such  as  those  which  appear  to  be 
described  in  the  commenter's  second 
example  generally  would  not  qualify 
under  that  national  objective  and  would 
thus  not  be  able  to  use  the  presumption. 

Issue.  Two  commenters  raised 
questions  about  how  the  subject 
presumptions  would  be  implemented. 
The  first  question  relates  to  whether  the 
presumptions  based  on  an  employee's 
residence  could  be  used  together  with 
the  traditional  way  of  documenting  an 
employee  as  a  low-  or  moderate-income 
person  in  order  to  meet  the  overall  51 
percent  low-  and  moderate-income 
requirement  for  jobs  created  or  retained 
by  a  particular  assisted  business.  One  of 
the  commenters  also  asked  what 
documentation  HUD  will  require  to 
verify  that  jobs  are  created  when  the 
presumption  on  the  basis  of  the  location 
of  the  business  is  used.  (1  state  agency 
and  1  private  citizen) 

Response.  In  regard  to  the  fi'-pt 
question,  it  is  entirely  permisbiblo  for  a 
grantee,  in  a  single  activity,  to  cojnbine 
counting  employees  presumed  to  be 
low-  and  moderate-income  persons  on 
the  basis  of  their  residence  with  those 
employees  documented  as  being  such 
persons  under  more  traditional  means. 
Any  concerns  that  this  could  possibly 
lead  to  the  company  and/or  the  grantee 
being  accused  of  "singling  out  certain 
individuals"  for  requests  for  income 
information  (as  one  of  the  commenters 
states),  is  as  unfounded  as  the  "privacy" 
concerns  certain  persons  have  raised  for 
several  years  in  discussions  of  this 
section  of  the  CDBG  regulations.  In 
regard  to  the  second  question,  a  grantee 
qualifying  a  business  based  on  its 
location  must  still  obtain  sufficient 
documentation  to  demonstrate  that  jobs 
are  actually  created  or  retained  by  the 
activity.  This  documentation  would  be 


similar  to  that  which  the  grantee 
currently  receives  for  such  activities, 
with  the  exception  tliat  any  employee 
income  information  would  be  omitted. 

Issue.  Two  commenters  recommended 
that  the  final  rule  contain  language 
which  would  make  it  easy  for  low-  and 
moderate-income  people  to  challenge  an 
"unwarranted  presumption."  They 
recommend  that  HUD  reiterate  the 
regulatory  "substantial  evidence  to  the 
contrary"  language  in  this  section  of  the 
regulations  and  add  wording  that  would 
encourage  residents  to  submit 
challenges  and  direct  HUD  to  quickly 
respond  to  such  challenges.  (1  national 
association  and  1  development 
organization) 

Response.  HUD  carmot  accommodate 
this  recommendation.  The  subject 
presumptions  of  a  person's  low-  and 
moderate-income  status  for  job  creation 
or  retention  activities  is  specifically 
authorized  by  statute.  It  does  not  matter 
if  the  presumption  appears 
"unwarranted"  in  a  specific  case;  if  the 
activity  meets  the  requirements 
delineated  in  Section  105(c)(4)  of  the 
Act,  it  is  entitled  to  use  the 
presumption.  There  is  a  distinct 
difference  between  these  presumptions 
and  those  that  are  HUD  has  otherwise 
established  only  on  a  regulatory  basis 
under  the  limited  clientele  standards. 

Job  Creation  or  Retention  by  Public 
Infrastructure  Improvements 

The  Department  proposed  another 
amendment  to  §  570.208(a)(4)  of  the 
CDBG  Entitlement  regulations  and 
§  570.483(b)(4)  of  die  State  regulations 
concerning  the  requirements  for 
demonstrating  national  objective 
compliance  by  CDBG-assisted 
infrastructure  improvements.  Eight 
entities  commented  on  this  proposed 
change:  4  states,  2  national  associations, 
one  HUD  staff  person  and  one  citizen. 
Nearly  all  commenters  supported  HUD's 
efforts  to  provide  more  flexibifity  in  this 
area.  Several  comments  suggested 
specific  revisions  to  HUD's  proposal. 

Issue.  Communities  often  over-design 
public  facilities  to  accommodate  future 
growth;  this  frequently  makes  sense  for 
the  community.  However,  CDBG  funds 
should  only  be  used  to  pay  costs 
associated  with  the  capacity  needed  by 
presently-identified  businesses,  or  else 
the  grantee  should  track  future  job 
creation  for  three  years. 

Response.  The  Department  has  chosen 
not  to  accept  this  suggestion.  As  noted 
in  the  preamble  to  the  proposed  rule, 
the  Department  proposed  shortening  the 
three-year  tracking  period  to  one  year 
because  it  has  received  numerous 
comments  from  states  that  the  existing 
State  CDBG  regulations  are  unduly 


burdensome.  The  Department  believes  it 
would  be  cumbersome  for  HUD  staff  to 
attempt  to  identify  and  prorate 
construction  costs  associated  with 
current  vs.  future  capacity  needs;  this 
could  place  HUD  staff  in  the  role  of 
second-guessing  grantees'  engineering 
reports. 

Issue.  Two  commenters  requested  that 
projected,  rather  than  actual,  job 
creation/retention  be  compared  to  the 
$10,000  CDBG  cost-per-job  threshold. 
Because  grantees  caimot  be  completely 
certain  how  many  jobs  will  actually  be 
created,  there  may  be  instances  where 
the  projected  cost  per  job  is  less  than 
$10,000,  but  the  actual  cost  per  job  is 
over  $10,000. 

Response.  The  Department  concurs 
with  these  comments.  The  Department 
is  concerned  that  grantees  might 
intentionally  overstate  the  projected 
number  of  jobs  so  as  to  take  advantage 
of  the  less  stringent  requirements  for 
projects  whose  per-job  cost  is  less  than 
$10,000.  However,  it  is  impossible  for 
job  creation  or  retention  estimates  to  be 
100%  accurate.  As  the  proposed 
regulations  are  worded,  a  grantee  could 
be  retroactively  held  responsible  for 
tracking  a  wider  universe  of  businesses 
for  job  creation/ retention  if  the  actual 
cost  per  job  was  over  $10,000,  even 
though  the  projected  cost  per  job  was 
under  $10,000.  In  the  final  regulations, 
references  to  actual  vs.  projected  job 
creation/retention  have  been  eliminated. 
Instead,  the  regulations  refer  to  jobs  "to 
be  created  or.retained." 

In  the  regulations  on  public  benefit 
documentation,  the  Department 
indicates  that,  where  a  grantee  shows  a 
pattern  of  substantial  variation  between 
projected  and  actual  benefits  received,  a 
grantee  will  be  expected  to  take  actions 
to  improve  the  accuracy  of  its 
projections.  The  Department  has  not 
included  comparable  language  in  this 
section.  If,  for  purposes  of  this  section, 
a  grantee's  projections  show  a  pattern  of 
substantial  variation  from  actual  job 
creation/retention,  the  Department  will 
expect  grantees  to  take  steps  to  improve 
the  accuracy  of  their  projections. 

Issue.  One  commenter  recommended 
that,  rather  than  requiring  grantees  to 
conduct  an  assessment  of  businesses  in 
the  service  area  of  the  pubfic  facility  or 
improvement,  the  nile  should  require  an 
"appropriate"  review  for  public 
improvement  projects  undertaken  to 
create  or  retain  jobs. 

Response.  The  Department  does  not 
accept  this  comment,  for  two  reasons. 
This  suggestion  confuses  requirements 
for  meeting  a  national  objective  with 
requirements  for  demonstrating  the 
eligibility  of  an  activity.  Equally 
significant  is  that  the  new  statutory 


requirements  regarding  evaluating  and 
selecting  economic  development 
projects  effectively  replace  the 
"appropriate"  determinations 
previously  required.  The  Guidelines  for 
Evaluating  Project  Costs  and  Financial 
Requirements  are  not  applicable  to 
public  improvement  projects;  a  grantee 
may  choose  to  develop  guidelines  for 
evaluating  public  improvement  projects 
if  it  wishes.  The  Department  has  chosen 
to  apply  the  public  Benefit  standards 
only  to  those  public  improvement 
projects  (undertaken  to  create  or  retain 
jobs)  for  which  the  projected  cost  per 
job  is  $10,000  or  more. 

Issue.  HUD  should  restrict  the  use  of 
CDBG  funds  in  situations  where 
economic  development  infrastmcture 
activities  cross  privately-owned 
property.  This  would  be  construed  as  a 
potential  windfall  to  the  private 
property  owner  or  company. 

Response.  The  Department  has  chosen 
not  to  accept  this  recommendation. 
HUD  is  unaware  of  any  evidence  that 
this  is  a  significanf  problem  in  the 
CDBG  program.  As  the  commenter 
acknowledges,  states  and  localities  have 
legal  mechanisms  to  govern  hookup 
access  to  public  utilities. 

Issue.  One  commenter  noted  that  the 
proposed  Entitlement  and  State 
regulation  language  differs  regarding 
businesses  with  which  agreements  must 
be  signed;  the  commenter  prefers  the 
language  in  the  proposed  State  CDBG 
regulation. 

Response.  The  Department  has 
revised  the  relevant  sections  [which  are 
now  §  570.483(b)(4)(vi)(F)  and 
§570.208(a)(4)(vi)(F)  to  provide  greater 
consistency  between  the  two 
paragraphs.  In  revamping  this  section  of 
the  regulations,  the  Department  has 
eliminated  references  to  agreements 
with  businesses. 

Issue.  Two  states  urged  the 
Department  to  delete  portions  of  the 
proposed  regulations:  the  requirement 
for  conducting  an  assessment  of 
businesses  in  the  service  area  of  the 
public  facility  or  improvement;  the 
requirement  that  job  creation  should  be 
tracked  for  each  business  until  the 
business'  job  creation/retention 
obligation  is  fulfilled;  and,  where  the 
cost  per  job  is  $10,000  or  more,  applying 
the  time  period  for  tracking  businesses 
to  just  the  business(es)  with  signed 
agreements  for  which  the  improvement 
is  undertaken. 

Response.  Based  on  relevant  statutory 
language  in  the  Housing  and 
Community  Development  Act.  the 
Department  disagrees  with  the 
implication  that  documentation 
regarding  national  objectives  should 
cease  once  the  originally-projected 


1^34 


n 


Furtherniore 

would  el 

requirembnts 

which  th 

more  anc 

job  is  un 

from  the 

SIO.OOO 

thresholi 

above  th 

facility/i 

sort;  fewbrojects 

to  the  stricter 

Dcpartm 

require  nnjents 

projects 

because 

obtained 

How 
seriousl\ 
simplicity 
to  strean 
regulati 
regulati 
recipient 
busi 
public 
determ 


e\er 


01 
10  IS 


1  n 


mess  >s 
fa: 
irie 
retain  jo 
facility/ 
cautioneH 
CDBG 
$10,000 
aggregate 
businessps 
the  serv'i 


ptr 


improvepen 
thus 


;  neel 


Issue 
propose( 
creation 
program 
applicah 
after 
effective 
regul 
requi 
impjov 
were  " 

Resp 
Court  d 
consti 
rulemak 
attempt 
flexibili 
process 
States 
of  the 
cases. 
Other  I 

Issue 
concern 
new  §5 


Federal  Register  /  Vol.  60,  No.  3  /  Thursday.  January  5.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  3  /  Thursday,  January  5,  1995  /  Rules  and  Regulations  1935 


number  qf  jobs  has  been  created. 

these  recommendations 
minate  the  distinction  in 
between  activities  in 
cost  per  job  is  $10,000  or 
those  in  which  the  cost  per 
er  SIO.OOO.  Based  on  the  data 
itafe  CDBG  program,  the 
er  job  created/retained 
appears  to  be  significantly 
median  costs  for  public 
provement  projects  of  this 

should  thus  be  subject 
requirements.  The 
nt  believes  that  stricter 
are  appropriate  for 
osting  $10,000  per  job  or  more, 
ess  public  benefit  is  being 
per  CDBG  dollar  expended. 

,  the  Department  has  taken 
the  underlying  desire  for 
.  and  as  a  result  has  worked 
line  this  section  of  the 
s.  Eliminated  in  the  final 

is  the  requirement  that  the 
undertake  an  assessment  of  all 

in  the  service  area  of  the 
ility /improvement  to 
which  businesses  may  create/ 
s  as  a  result  of  the  public 
provement.  Grantees  are 
however,  that  should  the 
-job  cost  of  the  project  be 
)r  more,  the  recipient  must  still 
jobs  created/retained  by  all 
which  locate  or  expand  in 
e  area  of  the  public 

t/facility.  Grantees  will 
some  mechanism  for 
identifyihg  such  businesses. 

Dne  state  requested  that  the 
public  improvement-job 
requirements  for  the  State 
be  made  retroactively 
e  to  projects  funded  by  states 

9. 1992.  That  was  the 
date  of  the  current  State  CDBG 
,  in  which  the  existing 
concerning  public 
job  creation  activities 
effected. 

.  A  recent  U.S.  Supreme 
ision  casts  uncertainty  on  the 
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ng.  The  Department  feels  an 
o  provide  some  retroactive 
,'  through  the  rule-making 
ould  be  legally  problematic, 
as  always,  request  a  waiver 
g  regulations  for  individual 
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Creation/Retention  Issues 

One  commenter  raised  a 
regarding  the  provision  at  the 
0.208(a)(4)(vi)(B)ofthe 
Entitlenjent  regulations  which  permits 
the  aggr  tgation  of  jobs  for  loan  funds 
adminis  ered  by  a  subrccipient  where 
CDBG  p  lys  only  for  the  staff  and 


overhead  and  loans  are  made 
exclusively  from  non-CDBG  funds.  The 
commenter  recommended  that  HUD 
change  the  phrase  ". . .  jobs  created  by 
all  the  businesses  receiving  loans  during 
each  program  year"  to  ".  .  .  jobs 
projected  by  all  the  businesses  receiving 
. .  ."  This  recommendation  is  based  on 
the  claim  that  during  the  early  years  of 
a  program's  operation,  "few  jobs  may 
actually  have  been  created,  even  though 
many  loans  have  been  'committed.' "  (1 
private  citizen) 

Response.  The  commenter  appears  to 
misunderstand  the  subject  provision. 
The  regulation  does  not  measure  the 
number  of  jobs  actually  created  in  each 
program  year.  Instead,  it  measures  all 
the  jobs  created  as  a  result  of  the  CDBG 
assistance  by  all  the  businesses  that 
receive  loans  in  each  program  year, 
regardless  of  when  the  jobs  are  actually 
created. 

In  developing  this  final  rule.  HUD  has 
pursued  additional  job  aggregation 
options  in  consideration  of  the  many 
comments  received  in  support  of  less 
burdensome  job  tracking.  Also,  in 
considering  the  comments  on  the  public 
benefit  standards,  HUD  has  determined 
that  it  is  appropriate  to  offer  certain 
flexibility  for  activities  that  serve 
important  national  interests.  Thus  in 
this  final  rule.  HUD  is  delineating  three 
additional  instances  under  which  jobs 
created  or  retained  may  be  aggregated 
for  purposes  of  determining  compliance 
vdth  national  objective  requirements. 
Aggregation  of  jobs  is  now  also 
permitted  for  (1)  activities  providing 
technical  assistance  to  for-profit 
businesses;  (2)  activities  meeting  the 
criteria  in  the  public  benefit  standards 
at  §570.209(b)i'2)(v)  of  the  Entitlement 
regulations  and  §  570.482(f)(3)(v)  of  the 
State  regulations;  and  (3)  for  activities 
carried  out  by  a  CDFI.  To  reflect  this, 
§  570.208(a){4)(vi)  of  the  Entitlement 
regulations  and  §  570.483(b)(4)(vi)  of  the 
State  regulations  have  been  amended.  In 
this  regard,  it  should  also  be  noted  new 
paragraphs  §  ,'S70. 208(d)(7)  and 
§  570.483(e)t  ->],  added  to  the  Entitlement 
and  State  regulations  respectively, 
require  that  for  an  activity  that  may 
meet  the  standards  for  more  than  one  of 
these  options,  the  grantee  may  elect 
only  one  option  under  which  to  qualify 
the  activity.  No  "double  counting"  is 

permitted. 

Issue.  One  commenter  raised  a 
concern  regarding  the  requirement 
regarding  the  criteria  now  at 
§  570.208(a)(4)(iii)  and  §  570.483(b)(4) 
making  jobs  "available  to"  low-  and 
moderate-income  persons,  particularly 
the  "no  special  skills"  requirement 
unless  the  business  agrees  to  hire 
unqualified  people  and  then  provide 


training.  The  commenters  argues  that 
HUD  should  not  "presume"  that  low- 
and  moderate-income  persons  have  no 
education  because  many  such  persons 
may  have  a  community  college  or 
vocational  technical  education  and  still 
be  underemployed  or  poorly  paid 
because  of  various  factors.  The 
commenter  also  notes  that  in  certain 
cases,  the  jobs  to  be  created  by  an 
assisted  activity  will  not  actually  be 
created  for  a  year  or  more,  which  would 
provide  time  for  necessary  training 
before  the  business  completes  its  hiring 
process.  (1  national  association) 

Response.  The  reference  requirement 
is  important  to  ensure  that  no  special 
skill  or  education  requirements  form  a 
barrier  to  low-  and  moderate-income 
persons  being  considered  for  the  jobs 
under  the  "available  to"  option  under 
§  570.208(a)(4).  If  a  community  knows 
that  there  is  a  pool  of  more  skilled  lovv- 
and  moderate-income  persons  available, 
it  can  always  choose  to  demonstrate 
compliance  with  the  national  objective 
requirement  under  the  "held  by"  option 
where  skill  level  is  not  considered.  The 
new  low-  and  moderate-income 
presumptions  should  also  make  it  easier 
for  grantees  to  use  the  "held  by"  option. 
In  regard  to  the  issue  of  the  timing  of  the 
training  versus  hiring,  the  Department 
wants  to  ensure  that  any  training 
claimed  under  the  new  "economic 
development  services"  provision  at 
§  570.203(c)  of  the  Entitlement 
regulations  and  §  570.482(d)  of  the  State 
regulations  is  limited  to  persons  whom 
the  respective  business  has  actually 
agreed  to  employ  and  not  to  include 
training  just  to  provide  a  general  "pool" 
of  persons  from  which  a  business  may 
possibly  hire.  This  is  important  in 
distinguishing  "economic  development 
services"  that  qualify  as  part  of  the 
"delivery  costs"  of  a  related  economic 
development  project  from  more  generic 
public  service  activities  that  qualify 
under  §570.201(e)  of  the  Entitlement 
regulations.  It  is  noted  that  under  this 
final  rule,  activities  qualifying  ui  >ier 
either  of  these  eligibility  categories  can 
also  take  advantage  of  the  new  low-  and 
moderate-income  limited  clientele 
option  at  §  57Q.208(a)(2)(iv)  of  the 
Entitlement  regulations  and 
§  570.483(b)U)(v)  of  the  Slate 
regulations  in  certain  circumstances. 
Request  for  Comment  on  Certain  Other 
Job  Creation/Retention  Issues  Not 
Contained  in  the  Proposed  Rule 

In  addition  to  a  discussion  of  specific 
regulatory  revisions,  the  preamble  to  the 
May  31, 1994,  proposed  rule  also 
contained  a  specific  request  for  public 
comment  on  certain  other  issues  which 
HUD  is  examining  in  an  attempt  to 


determine  whether  further  changes 
should  be  proposed  regarding  the 
national  objective  standards  for 
benefiting  low-  and  moderate-income 
persons  through  the  creation  or 
retention  of  jobs.  These  issues  included: 
(1)  whether  any  further  low-  and 
moderate-income  presumptions  should 
be  made  for  job  creation  or  retention 
activities;  (2)  whether  any  modification 
should  be  made  to  the  CDBG  job 
retention  requirement  to  document  that 
jobs  claimed  as  being  retained  would 
actually  be  lost  without  the  CDBG 
assistance;  and  (3)  whether  any 
modification  should  be  made  to  the 
requirement  in  job  retention  activities 
that,  except  for  some  allowance  for  jobs 
that  may  become  available  through 
turnover,  the  low-  and  moderate-income 
standards  are  applied  at  the  time  the 
assistance  is  provided,  which  is  while 
the  employees  still  have  the  income 
from  the  jobs  that  they  are  subject  to 
lose.  (Please  refer  to  the  preamble  to  the 
proposed  rule  published  in  the  Federal 
Register  on  May  31, 1994,  for  a  more 
complete  discussion  of  these  issues.) 

A  sizable  amount  of  public  comment 
in  response  to  these  issues  was  received. 
Many  of  the  comments  offered 
interesting  suggestions,  and  HUD  will 
be  publishing  an  additional  proposed 
rule  in  response  to  some  of  the 
recommendations  provided.  Such  items 
must  go  through  the  proposed 
rulemaking  process  in  order  to  provide 
the  general  public  with  an  opportunity 
to  comment  on  them  before  they  would 
be  published  for  effect.  The  public 
comments  received  on  these  issues 
based  on  the  request  contained  in  the 
preamble  to  the  May  31,  1994,  proposed 
rule  will  be  discussed  fully  in  the 
preamble  to  the  new  proposed  rule. 

National  Objective  Standards  for 
Addressing  Slums  or  Blight  on  an  Area 
Basis 

The  proposed  rule  included  a  revision 
to  §  570.208(b)(l)(ii)  of  the  Entitlement 
regulations  and  §  570.483(c)(l)(ii)  of  the 
State  regulations.  This  proposal  would 
allow  designated  slum/blighted  areas  to 
qualify  under  the  slum/blight  national 
objective  if  the  area  exhibited  per\'asive 
economic  disinvestment  in  the  form  of 
high  turnover  or  vacancy  rates  in 
previously  occupied  commercial  or 
industrial  buildings. 

In  addition,  the  Department  sought 
comment  on  whether  instances  of 
environmental  contamination  should  be 
considered  as  evidence  of  blighting 
conditions.  No  specific  regulatory 
language  was  proposed  in  that  area, 
however. 

The  Department  received  valuable 
input  on  both  topics  relating  to  the 


slum/blight  national  objective.  As  a 
resuh,  the  Department  has  decided  to 
propose  additions  to  the  slum/blight 
criteria  to  accommodate  environmental 
contamination,  and  to  revise  its  initially 
proposed  criteria  regarding  pervasive 
economic  disinvestment.  The  existing 
regulations  would  be  significantly 
restructured  to  accommodate  these 
changes. 

The  Department  has  decided  to 
publish  a  new  set  of  proposed 
regulations  deahng  with  the  slum/blight 
national  objectives.  The  comments 
received  by  the  Department  on  slum/ 
blight  issues  will  be  discussed  in  the 
preamble  to  those  new  proposed 
regulations. 

Guidelines  for  Evaluating  and  Selecting 
Economic  Development  Activities  for 
CDBG  Assistance 

The  proposed  rule  contained  language 
implementing  section  806(a)  of  the  1992 
Act  at  a  proposed  new  §  570.209  in  the 
Entitlement  regulations  and  additions  to 
§  570.482  in  the  State  regulations.  The 
proposed  regulations  described 
guidelines  for  evaluating  certain 
economic  development  activities 
assisted  with  CDBG  funds.  These 
guidelines  consist  of  two  parts; 
guidelines  and  objectives  for  evaluating 
project  costs  and  financial  requirements, 
the  use  of  which  are  not  mandatory,  and 
public  benefit  standards,  which  are 
mandatory. 

Numerous  comments  were  received 
on  various  aspects  of  this  section  of  the 
proposed  regulations.  The  comments 
can  be  categorized  into  groups  of  issues, 
and  will  be  discussed  by  category  of 
issue. 

Underwriting  Guidelines — General 

The  proposed  rule  described  HUD's 
Guidelines  and  Objectives  for 
Evaluating  Project  Costs  and  Financial 
Requirements  (the  "undenvriting 
guidelines");  the  proposed  guidelines 
themselves  were  published  as  a  separate 
Federal  Register  notice  on  the  same 
day.  Sixteen  commenters  c  ommented  on 
HUD's  proposed  Guidelines  and 
Objectives  for  Evaluating  Project  Costs 
and  Financial  Requirements:  5  local 
governments,  4  national  associations,  2 
States,  3  HUD  Field  Office  staffs,  one 
citizen  and  one  business  development 
entity.  Four  commenters  expressed 
overall  support  for  the  approach 
proposed  to  be  taken  by  the  Department 
in  implementing  the  requirements  of  the 
1992  Act. 

Issue.  Three  commenters  stated  that 
the  underwriting  guidelines  themselves 
should  be  included  in  the  text  of  the 
regulations,  rather  than  in  a  separate 
Federal  Register  notice.  By  not  being 


part  of  the  regulations  themselves, 
commenters  felt  that  the  guidelines 
would  be  more  easily  overlooked  or 
forgotten  about  in  future  years. 

Response.  These  issues  were  carefully 
considered  by  the  Department  in 
developing  the  proposed  rule.  The  rule 
stated  that  the  use  of  the  underwriting 
guidelines  proposed  at  §  570.209(a)  and 
§  570.482(e)  is  not  mandatory.  To 
further  demonstrate  this  point,  the 
specific  elements  of  the  underwriting 
guidelines  were  not  included  within  the 
text  of  the  proposed  rule  itself.  Instead, 
they  were  proposed  to  be  published  in 
a  concurrent  but  separate  Federal 
Register  notice.  Outweighing  the 
conmmenters'  concerns  is  the  fact  that, 
while  Congress  directed  that  the 
guidelines  be  published  by  regulation, 
the  use  of  the  underwriting  guidelines  is 
not  mandatory.  To  publish  non-binding 
guidance  within  a  set  of  otherwise 
binding  regulations  would  be 
contradictory  and  confusing.  In 
disseminating  information  on  the  final 
regulations,  the  Department  will  take 
steps  to  include  the  guidelines  along 
with  the  final  regulations,  to  help 
ensure  that  the  Federal  Register  notice 
does  not  get  overlooked. 

Issue.  Three  widely  divergent 
comments  were  received  regarding  the 
applicability  of  the  undenvriting 
guidelines  to  microenferprise  and  small 
business  assistance  programs.  One 
commenter  argued  that  "appropriate 
determinations"  should  not  be  required 
on  a  loan-by-loan  basis  for 
microenterprise  activities,  but  could  be 
addressed  by  overall  program  design. 
Another  argued  that  the  underwriting 
guidelines  should  apply  to 
microenterprise  assistance  activities,  so 
that  communities  will  have  a  stronger 
regulatory  framework  upon  which  to 
develop  their  own  guidelines  for 
evaluating  microenterprise  loans.  A 
third  commenter  stated  that  small 
businesses  which  do  not  qualify  as 
microenterprises  should  be  given  some 
relief  from  the  underwriting  criteria  and 
financial  documentation  requirements. 

Response.  The  1992  Act  specifies  that 
HUD  is  to  develop  guidefines  for 
evaluating  and  selecting  economic 
development  activities  funded  under 
sections  105(a)  (14).  (15)  and  (17)  of  the 
Act.  Microenterprise  assistance 
activities  were  made  separatelv  eligible 
under  the  new  §  105(a)(23)  of  the  1992 
Act,  and  thus  were  not  subjected  to  the 
underwriting  guidelines  by  Congress. 
The  Department  feels  it  is  inappropriate 
to  extend  coverage  of  the  underwriting 
guidelines  to  programs  which  provide 
assistance  exclusively  to 
microenterprises  and  which  are  eligible 
under  §  105(a){23).  Grantees  ojay 
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first  of  these  comments, 
m  several  comments 
elsewhere  in  this  preamble,  it 
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1  guidelines,  the  public 
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has  heretofore  relied  on)  is 
deijstood.  in  the  1987  "Stokvis 
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an  economic  development 
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to  note  that  the 
ind  public  benefit  standards 
vjider  range  of  activities  than 
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all  economic  development 
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15)  of  the  Act.  Grantees  are 
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of  economic  development 
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However.  HUD  will  not 
sr  enforce  locally-developed 
covering  economic 
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in  the  regulations. 
'  "hree  commenters  expressed 
sion  about  a  statement 
1  in  the  preamble  to  the 
regulations.  The  Department 
,  in  cases  where  an  activity 
CDBG  financial  assistance 
nleet  other  applicable  program 
.  such  as  the  public  benefit 
or  the  national  objective 
.  HUD  will  consider  the 


ren  ents. 


e.xtent  to  which  the  recipient  conducted 
prudent  underwriting  in  determining 
appropriate  sanctions  to  be  imposed  on 
the  recipient  for  such  noncompliance. 
Commenters  questioned  the  consistency 
of  this  statement  with  statutory 
language,  felt  this  represented  a 
"gotcha"  mentality  by  HUD,  and  opened 
the  door  to  HUD  "second-guessing" 
grantees'  underwTiting  decisions. 

Response.  Commenters  are  correct  in 
noting  that  the  Department  is  prohibited 
from  basing  a  determination  of  project 
ineligibility  on  the  failure  of  a  project  to 
meet  the  objectives  of  the  underwriting 
guidelines.  The  Department  will  not 
monitor  grantees"  projects  for 
compliance  with  HUD's  underwriting 
guidelines.  The  proposed  underwriting 
guidelines  also  state,  however,  that  the 
Department  expects  that  grantees  will 
engage  in  some  form  of  underwriting  of 
projects,  regardless  of  whether  or  not  a 
grantee  adopts  HUD's  guidelines.  The 
intent  of  the  preamble  statement  was 
not  to  suggest  that  HUD  would  "second- 
guess"  local  underwriting  guidelines  or 
decisions  about  specific  projects 
pursuant  to  them.  When  the  Department 
discovers  cases  of  noncompliance  with 
other  program  requirements  (such  as 
national  objectives  or  eligibility),  it  has 
fiexibility  to  determine  the  appropriate 
action  to  resolve  the  noncompliance.  In 
cases  of  noncompliance  with  other 
program  requirements,  the  Department 
reserves  the  right  to  examine  whether 
the  grantee  conducted  any  undenvriting 
on  the  activity  in  question.  If  a  grantee 
performed  no  underwriting  whatsoever 
(or  purely  perfunctory  underwriting)  on 
a  project  that  fails,  the  Department  may 
look  to  see  whether  even  rudimentary 
underwriting  would  have  disclosed  to 
the  grantee  tliat  the  project  was  likely  to 
fall  into  noncompliance.  Similarly,  the 
Department  will  also  consider  whether 
a  grantee's  underwTiting  disclosed  that 
a  project  was  likely  to  fail,  but  the 
grantee  chose  to  fund  the  project 
anvway  for  reasons  unrelated  to 
underwriting  decisions. 

Issue.  One  HUT)  staff  person  inquired 
about  the  relationship  between  the 
public  benefit  standards  and  the. 
underwriting  guidelines.  The 
commenter  asked  what  HUD  would  do 
in  a  case  where  a  grantee  followed 
established  underwriting  guidelines,  yet 
knowingly  chose  to  fund  a  project 
which  exceeded  the  public  benefit 
standards  (particularly  the  individual 
activity  standards). 

Response.  Having  complied  with  a 
grantee's  underwriting  standards  would 
not  recuse  this  project  from  failure  to 
meet  the  regulatory  requirements  for 
public  benefit.  In  such  a  situation,  the 
Department  may  still  consider  the 


extent  to  which  underwriting  was 
performed  in  assessing  what  corrective     i 
action  is  appropriate  to  resolve  the 
noncompliance. 

Issue.  One  correspondent  requested 
clarification  or  examples  of  what  is 
meant  by  the  statement  that  guidelines 
also  apply  to  "activities  carried  out 
under  the  authority  of  §  570.204  that 
would  otherwise  be  eligible  under 
§570.203." 

Response.  The  Department's  position 
is,  and  has  been,  that  all  activities 
involving  assistance  to  a  for-profit 
business  are  subject  to  the  same 
requirements  (including  the 
underwriting  guidelines,  the  public 
benefit  standards,  and  the  previously- 
required  "appropriate  determinations"). 
Provision  of  CDBG  assistance  to  a  for- 
profit  business  through  a  non-profit 
subrecipient  does  not  exempt  such  an 
activity  from  the  underwriting 
guidelines  or  public  benefit  standards. 
In  the  final  regulations,  this  principle  is 
clarified  and  illustrated  with  an 
example. 

Issue.  Three  commenters  raised 
questions  about  the  treatment  of  non- 
financial  or  indirect  assistance  to 
businesses  in  the  underwriting 
guidelines.  Two  commenters  felt  that  by 
not  specifically  addressing  the  level  of 
underwriting  documentation  needed  for 
technical  assistance  activities,  the 
proposed  regulations  imply  that  the 
same  degree  of  analysis  is  required  for 
technical  assistance  to  a  business  as  for 
direct  financial  assistance.  Two 
commenters  also  urged  the  department 
to  accept  yearly  aggregation  of  technical 
assistance  activities  for  demonstrating 
compliance  with  national  objectives. 
Response.  The  Department  concurs 
with  the  comments  regarding  technical 
assistance  activities.  The  underwriting 
guidelines  published  today  specifically 
mention  that  different  levels  of 
underwriting  documentation  may  be 
appropriate  for  technical  assistance 
activities,  given  the  nature  and  dollar 
value  of  assistance  being  provided  to 
businesses.  The  Department  has  also 
added  a  pro\'ision  to  the  national 
objectives  requirements  for  low-  and 
moderate-income  benefit,  to  allow  job 
creation/retention  to  be  aggregated  for 
technical  assistance  activities. 

Certain  indirect  forms  of  assistance  to 
business,  such  as  land  acquisition  or 
certain  public  improvement  projects,  are 
not  statutorily  subject  to  the 
underwriting  guidelines.  The 
Department  believes  that,  while  not 
mandatory,  grantees  should  evaluate  all 
forms  of  assistance  to  businesses,  to 
ensure  that  the  project  represents  an 
appropriate  use  of  the  grantee's  funds. 
Grantees  are  encouraged  to  develop 
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underwriting  guidelines  which  include 
other  economic  development  activities 
beyond  those  subject  to  the  regulations. 

Issue.  Several  comments  were 
received  on  the  wording  of  several  of 
the  objectives  in  the  guidelines.  These 
comments  generally  spring  fi-om  the 
commenters'  professional  opinions  on 
the  desirable  design  features  or 
outcomes  of  individual  programs. 

Response.  Because  the  underwriting 
guidelines  are  not  mandatory,  the 
Department  has  chosen  not  to  adopt 
most  of  these  suggestions.  Commenters 
are  encouraged  to  incorporate  their 
ideas  into  their  local  guidelines. 

Public  Benefit  Standards 

HUD  heard  fi^om  20  different 
commenters  on  the  public  benefit 
standards  (and  how  they  would  be 
applied)  in  the  proposed  regulations:  3 
local  governments,  2  states,  8  national 
associations,  2  development 
organizations,  one  citizen  and  4  HUD 
staff.  Comments  on  public  benefit  fell 
into  four  categories  of  concern:  the 
overall  approach  and  terminology  used; 
the  individual  activity  standards; 
activities  providing  insufficient  public 
benefit;  and  the  aggregate  standards. 
While  numerous  questions  and 
concerns  were  raised,  individual 
commenters  also  expressed  general 
support  for  various  aspects  of  the 
proposed  approach  to  public  benefit:  the 
concept  of  aggregating  public  benefit; 
the  flexibility  provided  by  multiple 
approaches  to  measuring  public  benefit; 
and  the  concept  of  allowing  certain 
categories  of  activities  to  be  excluded 
from  the  aggregate  dollar  standards. 

It  was  also  very  clear  that  many 
commenters  did  not  understand  the 
relationship  among  the  different  public 
benefit  standards.  Confusion  was  also 
expressed  about  the  meaning  of  various 
terms  used  in  the  proposed  regulations, 
which  apparently  added  to  confusion 
over  the  relationships  among  the 
standards.  To  overcome  this  confusion, 
the  Etepartment  has  substantially 
rewritten  and  reorganized  the  final 
regulations  sections  on  public  benefit. 

Overall  Approach  and  Terminology 

Issue.  Three  different  commenters 
asked  for  clarification  of  various  terms 
such  as  "tests",  "criteria",  "portfoUo" 
and  "obligated".  One  asked  what 
constituted  an  "activity"  for  purposes  of 
aggregation:  an  individual  loan?  All 
activity  in  one  particular  loan  program 
run  by  a  grantee?  Would  a  grantee  with 
10  different  programs  subject  to  the 
public  benefit  standards  develop  10 
aggregate  numbers,  or  one?  Another 
asked  for  confirmation  that  the  public 
benefit  measurement  period  differs  from 


the  time  period  in  which  job  creation/ 
retention  is  measured  for  national 
objectives  documentation. 

Response.  In  the  final  regulation,  the 
Department  has  attempted  to  use  more 
precise  wording.  The  term  "obligated" 
here  has  the  same  meaning  as  it  does 
elsewhere  in  the  CDBG  program — a 
formal  commitment  of  funds  to  fund  a 
specific  activity,  such  as  a  signed 
contract  with  a  business,  or  written 
notification  of  loan  approval.  The  terra 
"test"  has  been  replaced  with 
"standard";  each  numerical  measure  by 
which  activities  are  judged 
(individually  or  in  aggregate)  is  a 
standard.  Use  of  the  term  "portfolio" 
has  been  avoided  in  discussing  the 
aggregate  standards.  Use  of  the  term 
"criteria"  is  limited  to  describing  the 
"important  national  interests"  activities 
which  may  be  excluded  from  the 
aggregate  standards. 

The  comment  regarding  the 
measurement  period  for  public  benefit 
vs.  national  objectives  is  correct.  For 
most  covered  activities  designed  to 
create/retain  jobs,  each  provision  of 
assistance  to  a  business  is  judged 
separately  for  whether  it  meets  a 
national  objective;  each  business  is 
discretely  tracked  for  job  creation/ 
retention  until  the  business  has  fulfilled 
its  jobs  commitment.  In  contrast,  public 
benefit  for  any  given  business  is  judged 
at  the  time  assistance  is  first  obligated 
to  the  business;  the  levels  of  public 
benefit  determined  at  the  time  funds  are 
obligated  are  then  aggregated  for  all 
instances  of  assistance  provided  by  a 
grantee  through  all  covered  activities. 
(The  period  of  time  over  which 
activities  are  aggregated  varies  among 
the  Entitlement,  State,  Insular  and  HUD- 
Administered  CDBG  programs.)  Thus, 
for  any  given  business,  job  creation/ 
retention  is  primarily  measured 
prospectively  for  public  benefit  and 
retrospectively  for  national  objectives 
purposes.  (However,  this  explanation 
does  not  apply  universally;  as  the 
regulations  note,  certain  types  of 
activities  may  be  aggregated  differently. 
In  addition,  grantees  are  to  keep 
comparative  documentation  on  the 
projected  vs.  actual  public  benefit  from 
projects.) 

Issue.  A  number  of  commenters 
voiced  various  objections  to  the  overall 
approach  to  public  benefit;  the  proposed 
standards  are  arbitrary  and  simplistic, 
and  invite  "second-guessing"  of  projects 
by  HUD;  more  study  is  needed  in  this 
area  before  specific  standards  are 
proposed;  the  standards  focus  too  much 
on  die  cost  per  job  and  assume  that 
more  jobs  per  CDBG  dollar  is  a  more 
important  outcome  than  job  quality;  the 
standards  ignore  present  or  future 


values  of  assistance  provided;  the 
standards  focus  too  much  on  individual 
activities,  ignoring  overall  program 
outcomes;  the  standards  focus  too  much 
on  aggregate  benefits,  ignoring 
individual  activities. 

Response.  As  discussed  in  the 
preamble  to  the  proposed  regulations, 
the  Department  considered  all  of  these 
issues  in  developing  the  proposed 
public  benefit  standards.  More 
sophisticated  measurement  systems 
involve  greater  complexity,  and  may 
increase  the  documentation  burden  on 
grantees  and/or  reduce  fiexibility.  The 
Department  strives  to  effect  a  system 
which  is  flexible  enough  to  encompass 
the  great  variety  of  individual  programs 
and  individual  activities  which  exist 
across  the  CDBG  program,  and  yet 
ensures  at  least  some  modicum  of 
public  benefit  will  be  obtained  from  any 
given  activity.  The  Department  has 
made  revisions  to  the  public  benefit 
standards  in  response  to  comments,  but 
has  chosen  not  to  radically  change  the 
overall  approach. 

Issue.  "Two  commenters  (including 
one  state)  suggested  that  each 
community  (or  the  state)  be  allowed  to 
establish  its  own  public  benefit 
standards;  HUD  could  then  monitor 
communities  or  states  for  compliance 
with  their  standards. 

Response.  The  Department  believes 
these  suggestions  are  inconsistent  with 
the  statute.  The  1992  Act  specified  that 
HUD  is  to  develop,  by  regulation, 
guidelines  to  ensure  that  public  benefit 
is  appropriate  relative  to  the  amount  of 
CDBG  assistance  provided.  The 
commenters'  approach  could  increase, 
not  decrease,  grantee  complaints  about 
HUD  "second  guessing"  local  derisions. 

Individual  Activity  Standards 

Issue.  Five  commenters  opined  that 
the  proposed  $100,000-per-job 
individual  activity  standard  is  much  too 
high  to  ensure  reasonable  public  bent^fif 
for  any  given  activity;  various  figures 
between  $12,000  and  S50.000  were 
suggested  as  replacements.  On  the  other 
hand,  one  commenter  expressed 
concern  that  the  Si 00.000  standard 
could  preclude  use  of  CDBG  funds  for 
massive  real  estate  redevelopment 
projects  or  capital-intensive  industrial 
projects:  other  public  benefits  from  .such 
projects  may  well  justify  the 
expenditure  of  CDBG  funds  even  when 
the  cost  per  job  is  high. 

Response.  After  weighing  these 
arguments,  the  Department  has  derided 
to  lower  the  individual  activity  por-job 
standard  to  $50,000.  This  should  still 
provide  flexibility  to  undertake  vitalK 
important  projects  with  high  capital 
costs  per  job  created  or  retained; 
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I  lay  request  a  waiver  of 
s  for  projects  which  would 
s  level.  The  "CDBG  cost  per 
1  he  "CDBG  cost  per  low-  and 
income  person  served" 
are  designed  to  establish 
1  ipper  limits  for  what  HUD 
consider  to  be  reasonable  on  an 
project  basis.  Grantees  are 
lower  per-job  maximums  for 
projects,  if  they  wish, 
example  of  high-cost  projects 
Department  has  become 
;  the  removal  of 
n^ental  contaminants  as  part  of  a 
ment  project.  The  use  of 
s  for  such  "brownfields 
'  activities  is  of  growing 
Tjong  grantees.  Projects  of  this 
1  present  high  costs  relative  to 
nt  of  public  benefit  as  defined 
r  jgulations.  However,  grantees 
additional  flexibility  in 
^  the  use  of  CDBG  funds  to 
onmental  conditions.  For 
publicly-owned  land  may  be 
before  title  is  transferred  to 
3wner.  In  this  way,  the 
1  remediation  activity 
be  subject  to  the  public 
standards. 

wo  commenters  opined  that 
SI. 000  per  area-resident 
is  similarly  too  high  to  ensure 
e  public  benefit;  one 
qnded  S50  instead. 

.  The  Department  has 
o  leave  the  per-area-resident 
as  proposed.  A  lower  figure 
der  economic  development 
in  small  communities  or 
copulated  rural  areas.  Grantees 
set  lower  per-area-resident 
s  for  their  own  projects,  if 


Public  Benefit"  Activities 

pibposed  regulations  contained  a 
ivities  for  which  HUD  believes 

public  benefit  is  derived; 
vities  would  therefore  not  be 

CDBG  assistance.  Six 
s  were  received  on  this  list  of 
(one  each  from  a  citizen,  a 
iminent,  a  national  association 

staff  person,  and  two  from 
Tee  commenters  suggested 
activities  to  be  added  to  the 
ities.  two  commenters 
to  the  inclusion  of  one  activity 
.  and  two  commenters 
clarification  of  language. 
Use  of  grant  funds  for  projects 
directly  compete  with  existing 
should  be  prohibited. 
The  Department  believes 
1  would  severely  restrict 
use  of  CDBG  hinds  for 
economic  development  and  would 
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handcuff  the  Department's  efforts  to 
make  CDBG  a  more  flexible  funding 
resource.  There  is  nothing  which  would 
prevent  individual  grantees  from 
adopting  such  a  pohcy.  if  they  wish. 

Issue.  Gaming  facilities  (whether  on 
or  off  Indian  Reservations)  should  also 
be  made  ineligible. 

Response.  The  Department  has 
considered  this  issue  in  the  past  and  has 
decided  not  to  pursue  it. 

Issue.  Job  Pirating  (the  use  of  CDBG 
funds  to  move  a  business  from  one 
community  to  another,  with  no  net 
expansion  of  activity)  is  a  waste  of 
taxpayers*  money  and  should  be 
determined  to  be  an  ineligible  activity. 

Response.  The  Department  has 
studied  the  problem  of  job  piracy  a 
number  of  times  in  the  past,  but  has  not 
taken  action  to  prohibit  this  activity. 
Determining  whether  a  business  is 
relocating  principally  because  of  the 
CDBG  assistance,  or  because  of  other 
reasons,  is  a  particularly  intractable 
problem  in  attempting  to  define  job 
piracy.  Recently.  Congress  has  shown 
interest  in  legislating  on  this  issue.  The 
Department  has  therefore  decided  to 
defer  action  on  the  issue  of  job  pfracy 
until  it  is  clear  what  action  might  be 
taken  in  authorizing  legislation. 

Issue.  Three  commenters  opposed 
including  the  acquisition  of  land  for 
which  no  specific  use  has  been 
determined  on  the  list  of  "insufficient 
public  benefit"  activities.  Commenters 
argued  that  this  would  eliminate  future 
economic  development  activities,  and 
that  forcing  grantees  to  prematurely 
identify  the  use  of  land  drives  up  the 
development  cost.  One  commenter 
suggested  that  HUD  require  land 
acquisition  to  meet  a  national  objective 
within  two  years  of  the  expenditure  of 
funds. 

Response,  The  Department  does  not 
find  the  arguments  for  removing  this 
activity  from  the  list  to  be  convincing. 
The  Department  is  aware  of  a  number  of 
situations  in  which  land  has  been 
purchased  using  CDBG  funds  with  no 
specific  use  in  mind,  and  in  which  the 
Department  later  determined  that  no 
national  objective  was  ever  met  by  the 
acquisition.  In  the  Department's 
opinion,  "landbanking"  with  CDBG 
funds  does  not  provide  any  public 
benefit.  It  should  be  noted  that  the 
proposed  regulation  would  not  prohibit 
the  construction  of  speculative 
buildings  for  which  no  tenant  has  been 
identified;  nor  does  it  mean  that  a 
specific  occupant  must  be  identified 
before  land  can  be  purchased.  However, 
a  grantee  should  at  least  be  able  to 
identify  the  intended  use  of  the  property 
(such  as  for  a  shopping  center  or  office 
building).  That  does  not  mean,  however. 


that  grantees  could  satisfy  the  regulatory 
intent  simply  by  identifying  just  any 
vagiiely  described  proposed  use.  The 
language  has  been  revised  slightly  in  the 
final  regulations  to  refer  to  "acquisition 
of  land  for  which  the  specific  use  has 
not  been  identified". 

Issue.  One  commenter  requested 
specific  examples  of  types  of  privately- 
owned  recreational  facilities  serving  a 
predominantly-higher  income  clientele 
which  might  be  determined  ineUgible 
under  the  proposed  regulations. 
Concerning  another  activity  on  the  hst, 
this  commenter  also  noted  that  the 
proposed  language  would  not  prevent 
the  provision  of  assistance  to  a 
"corporate  shell"  or  another  corporate 
entity  established  by  the  same  owner(s) 
of  a  business  which  is  the  subject  of 
unresolved  findings. 

Response.  The  Department  has  chosen 
not  to  try  to  develop  such  a  list  of 
recreational  facilities,  as  that  list  might 
be  misinterpreted  as  all-encompassing; 
furthermore,  a  comparison  of  the 
recreational  benefits  vs.  other  benefit  to 
low-  and  moderate-income  persons 
must  of  necessity  be  done  on  a  case-by- 
case  basis.  The  Department  concurs 
with  the  second  comment;  the  final 
regulations  have  been  revised  to  include 
other  businesses  owned  by  the  same 
owner(s).  The  final  rule  also  makes 
minor  clarifying  revisions  to  several  of 
the  other  "insufficient  public  benefit" 
activities. 

Aggregate  Activity  Standards 

Issue.  Three  commenters  argued  that 
the  aggregate  standards  are  too  complex, 
and  so  should  be  eliminated.  Some 
commenters  feared  that  grantees  may 
focus  only  on  the  individual  activity 
standards  and  overlook  the  aggregate 
standards;  the  human  tendency  will  be 
to  fund  high-profile,  high-cost-per- 
benefit  projects  first  and  "make  it  up 
later"  with  smaller  projects.  Another 
commenter  expressed  concern  that  for 
low-volume  economic  development 
programs,  the  individual  and  aggregate 
standards  would  effectively  be  the  same; 
if  a  grantee  does  one  loan  early  in  a  year 
with  a  per-job  cost  over  $35,000  and 
then  ends  up  making  no  other  loans,  the 
grantee  automatically  fails  the  aggregate 
standard. 

Response.  To  reinforce  the 
significance  of  the  aggregate  public 
standards,  the  regulations  concerning 
pubUc  benefit  have  been  re-ordered  to 
discuss  the  aggregate  standards  first.  It 
is  not  the  Department's  intent  to  unduly 
penalize  low-volume  economic 
development  prograpis  for 
noncompliance  by  one  or  two  loans. 
However,  in  evaluating  projects  for 
possible  funding,  all  grantees  are  well 


advised  to  consider  their  historical 
levels  of  economic  development  activity 
to  ensure  that  the  aggregate  standards 
will  be  met.  It  should  be  noted  that 
HUD's  decision  to  lower  the  individual 
activity  standard  for  job  creation/ 
retention  from  $100,000  to  $50,000 
should  reduce  the  possibility  that 
grantees  will  fail  the  aggregate  standard 
because  they  funded  very  high  cost-per- 
job  projects  early  in  the  year. 

Issue.  One  commenter  argued  that  the 
$35,000  per-job  aggregate  standard  is  too 
high  to  ensure  reasonable  public  benefit; 
several  alternative  standards  in  the 
range  of  $5,000-510.000  per  job  were 
recommended  instead. 

Response.  The  Department  has  chosen 
not  to  accept  this  recommendation.  This 
commenter  also  raised  other  objections 
to  HUD's  psoposed  method  for  assessing 
public  benefit;  taken  together,  their 
comments  argue  for  a  much  more 
rigorous  approach  to  economic 
development  funding,  which  would 
reduce  grantee  flexibiUty. 

Issue.  One  commenter  argued  in  favor 
of  either  eliminating  the  $350  per  low- 
and  moderate-income  area  resident 
standard,  or  at  least  raising  it  to  $500. 

Response.  The  Department  has 
decided  to  retain  the  proposed  5350 
figure. 

Issue.  One  HUD  staff  person 
questioned  how  public  benefit  would  be 
measured  in  the  aggregate  under  the 
HUD- Administered  Small  Cities  CDBG 
program,  given  that  many  grantees  have 
revolving  loan  funds  funded  with 
program  income  from  previous  grants. 

Response  The  Department  agrees  that 
the  proposed  regulations  do  not 
adequately  address  this  issue.  In  the 
final  Entitlement  regulations. 
.  §  570.209lb)(2)  has  been  revised  to 
address  aggregate  public  benefit  in  the 
HUD-Administered  Small  Cities  and 
Insular  Areas  CDBG  programs. 

Issue.  Four  comments  were  received 
on  the  list  of  "important  national 
interest'  activities.  Two  commenters 
fell  that  more  than  75%  of  a  grantee's 
funds  should  be  used  for  such 
"important  national  interest"  activities 
in  order  to  m.eet  the  alternate  aggregate 
standard.  One  commenter  felt  the 
criteria  were  so  broadly  written  as  to 
allow  virtually  all  activities  to  qualify, 
and  particularlv  ibjccted  to  four  of  the 
proposed  criteria  [(E),  (F),  (H),  (L)]  as 
inappropriate.  Another  questioned  whv 
microenterprise  assistance  activities 
[(G)l  were  included  on  the  list,  when 
microenterprise  assistance  activities 
funded  under  §  105(a)(23)  of  the  Act  are 
not  subject  to  the  public  benefit 
standards.  One  commenter  favored 
kcL'ping  the  percentage  of  funds 
requirement  at  75%. 


Response.  In  developing  final 
regulations,  the  Department  has 
substantially  revised  the  concept  that 
certain  activities  can  be  excluded  from 
the  $35,000  per-job  or  $350  per-area- 
resident  aggregate  standards.  The  75% 
provision  has  been  eliminated  as  an 
alternate  to  the  aggregate  dollar 
standards.  Instead,  grantees  may,  at 
their  option,  exclude  individual 
"important  national  interest"  activities 
from  the  aggregate  standards.  The  fist  of 
"important  national  interest"  activities 
which  can  be  excluded  from  the 
aggregate  standards  has  also  been 
revised.  Proposed  criterion  (G)  has  been 
eliminated,  and  proposed  criteria  (A) 
and  (B)  have  been  combined.  Two  new 
criteria  [(L)  and  (M)]  have  been  added 
to  the  Entitlement  program  final  rule; 
thftse  criteria  provide  additional 
flexibility  in  support  of  the  new 
"economic  revitalization  strategy  area" 
approach  to  demonstrating  national 
objectives  compliance.  (This  approach 
is  discussed  under  "Low  and  Moderate 
Income  Area  Benefit  Activities"  above; 
as  noted  there,  the  approach  is  being 
implemented  in  the  Entitlement 
program  only  at  this  time.)  The 
remaining  criteria  are  now  more 
narrowly  defined  to  better  target 
assistance  to  certain  population  groups. 
One  significant  effect  of  these  changes 
to  the  "important  national  interest" 
activities  is  worth  noting.  All  activities 
which  do  not  meet  one  of  these 
"important  national  interest"  criteria 
must  be  subject  to  the  aggregate  dollar 
standards. 

Issue.  Two  commenters  expressed 
concern  about  the  relationship  of  the 
aggregate  standards  to  the  Section  108 
Loan  Guarantee  Program.  Concern  is 
expressed  that  the  $35,000  per-job 
aggregate  standard  will  hir!.'-"r  grantees' 
use  of  the  Section  108  Loa.n  Guarantee 
program;  Section  108  projects  are  often 
big  projects  which  could  ovenvhelm  the 
aggregate  average.  If  an  e.xpenditure  of 
CDBG  funds  is  required  several  years 
down  the  line  to  cover  a  default,  the 
grantee's  aggregate  level  of  public 
benefit  would  suddenly  become  skewed 
too  late  for  a  grantee  to  make 
adjustm3nts. 

Response.  It  is  acknowledged  that 
certain  large  Section  108  projects  might 
have  a  high  cost  per  job:  however,  the 
Depiirtment  believes  Section  108 
projects  should  be  treated  consistentlv 
with  other  CDBG-funded  projects.  The 
Department  has  revised  the 
requirements  applying  to  the  "important 
national  interests"  activities  listed  in 
the  final  rule;  grantees  may  now,  at  tlieir 
oplion.  exclude  activities  meeting  these 
criteria  from  the  aggregate  standards. 
The  Department  believes  many  Section 


108  projects  could  meet  one  or  more  of 
these  criteria.  Grantees  may  also  request 
a  waiver  of  the  regulations  for 
individual  activities  which  may  not 
meet  the  public  benefit  requirements. 
Concerning  an  unexpected  skewing  of 
aggregate  benefit  resulting  from  a 
default,  grantees  should  consider  the 
possibility  of  a  default  when  deciding 
whether  to  fund  proposed  projects. 

Issue.  One  commenter  suggested  that 
economic  development  services 
activities  funded  under  proposed 
§  570.203(c)  of  the  Entitlement 
regulations  be  excluded  from  the  public 
benefit  standards,  either  categorically  or 
at  the  grantee's  option. 

Response.  The  Department  does  hot 
believe  it  possible  to  exempt  this  tvpe 
of  economic  development  activity  from 
the  public  benefit  standards,  given  the 
statutory  language  mandating  the 
development  of  public  benefit  standards 
for  activities  qualify-ing  under  this 
authority. 

The  Department  has  added  language 
to  the  discussion  of  public  benefit 
which  clarifies  how  to  apply  the 
individual  and  aggregate  standards  to 
activities  which  provide  job  training,  job 
placement  and  other  employment 
support  services.  Except  for 
microenterprise  assistance  activities 
eligible  under  §  105(a)(23)  of  the  Act, 
many  such  activities  will  be  subject  to 
the  pubUc  benefit  standards  because 
they  are  undertaken  pursuant  to 
Sections  105(a)(14),  (15)  or  (17)  of  the 
Act.  For  purposes  of  the  individual  and 
aggregate  public  benefit  standards  only, 
the  jobs  which  such  services  involve  are 
counted  as  jobs  created  or  retained.  (See 
also  the  preamble  discussion  of  national 
objectives  for  further  information  on 
these  activities.) 

Public  Benefit  Standards — 
Documentation  of  Benefii 

Five  commenlers  (two  slates  and  three 
national  associations)  ofiered  comments 
on  proposed  paragraphs  570  209(d)  and 
570.482(e)(6)"  Common's  fell  into  two 
groups:  these  concerned  sbout  what 
constitutes  a  substannat  difference  in 
actual  versus  projected  benefits,  and 
these  concerned  about  what  sanctions 
the  Department  mighstake  where  actual 
benefits  were  found  to  be  substantially 
less  than  projected  bs^nt  fus  One  of  the 
comments  expressed  jit-neral  support  for 
the  approach  to  allou  ad'ustment  to  the 
projection  process 

Issue.  One  comment":  felt  that  if  a 
grantee  re-evalustes  dn  amended 
project,  it  should  be  held  accountable  to 
its  amended  proieclio.-.s.  not  to  its  initial 
projectio.ns.  'The  ccnmenter 
recommended  that  the  regulations 
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should  vefii  to  "initial  or  amended 
projection; ". 

Respons  s.  The  Department  concurs 
with  this  p  aint;  the  final  regulations 
discuss  bei  lefits  in  terms  of  benefits 
"anticipatt  d  when  the  CDBG  assistance 
was  oblige  ed."  This  is  intended  to 
include  sit  aations  in  which  projections 
are  revisec  because  of  changes  in  a 
project  wh  ch  a  grantee  agrees  to  allow. 
Issue.  Oi  le  commenter  recommended 
that  grante  3s'  records  concerning  the 
amount  of  public  benefit  derived  from 
projects  b«  made  available  to  the  public 
at  no  cost.  This  commenter  also 
recommen  led  that  Entitlement  grantees' 
(irantee  P(  rformance  Reports  should 
contain  in  ormation  on  differences 
between  p  ojected  and  actual  public 
benefits  fr  im  projects. 

Respons  s.  Existing  requirement 
concernin  ;  the  availability  of 
document  i  to  the  public  (such  as  the 
CDBG  citi  en  participation 
requiremo  its)  already  cover  the 
com^entt  r's  first  concern.  The 
Departmei  it  will  take  under  advisement 
tlie  sugges  ion  concerning  reporting  of 
benefits,  a  such  time  in  the  future  that 
reporting  equirements  are  revised. 

Issue.  O  le  commenter  expressed  the 
opinion  tl  at  if  a  grantee  shows  a  pattern 
of  substan  ;ial  differences  between 
projected  ind  actual  benefits,  over 
perhaps  a  Iwo  year  period,  HUD  should 
impose  a  I  wo-year  moratorium  on  the 
offending  activity  for  that  grantee. 

Rosponi  e.  The  Department  does  not 
accept  thi  i  recommendation,  as  it  is 
inconsistt  iit  with  existing  CDBG 
rcgulatior  s  concerning  sanctions  for 
noncomp  iance.  The  Department 
opposes  t  le  concept  of  developing 
different,  described  sanctions  for 
different  (  ategories  of  noncompliance. 

Issue.  C  ne  commenter  expressed 
concern  o  i^er  the  proposal  that  the 
Departmc  it  might  hold  a  grantee  to 
more  strii  gent  public  benefit  standards 
in  the  futi  ire  when  the  Department 
found  a  g  antee  to  have  failed  the  public 
benefit  sti  ndards.  The  commenter 
recomme  ided  that  the  Department  not 
talce  such  action  unless  a  grantee  failed 
the  stand  irds  for  two  consecutive  years, 
so  as  not  o  punish  a  grantee  which 
might  do  :)nly  one  project  in  a  year  and 
have  that  one  project  prove 
iinsucces  ifiil. 

Respor  se.  While  the  Department 
agrees  thi  t  low-volume  economic 
developn  ent  programs  should  not  be 
undulv  p  malized  for  the  failure  of  one 
project,  t  le  Department  considers  it 
inapprop-iato  to  identify  a  specific  time 
period  o\  er  which  to  measure  success  or 
failure.  T  le  final  regulations  have  been 
revi.sed  t(  discuss  situations  in  which  "a 
pattern  o  substantial  variation"  occurs. 


Issue.  Two  states  expressed  concern 
about  proposed  language  requiring  a 
state  to  "take  all  actions  reasonably 
within  its  control"  to  improve  a  unit  of 
local  government's  public  benefit 
projections,  when  actual  results  vary 
substantially  from  initial  projections. 
This  language  was  seen  as  imprecise, 
and  calls  into  question  just  what  actions 
are  within  a  state's  (versus  the  local 
government's)  control  to  rectify  the 
problem.  One  state  expressed  concern 
that  HUD  might  sanction  a  state  even 
after  the  state  took  all  actions  available 
to  it  to  correct  a  problem.  The  other 
state,  while  recognizing  HUD's  oversight 
role,  felt  it  inappropriate  for  HUD  to 
second-guess  a  state's  actions,  as  only 
the  state  can  impose  on  itself  those 
actions  necessarj'  to  resolve  the  problem 
at  the  local  level. 

Response.  These  comments,  as  well  as 
those  discussed  previously,  clearly 
indicate  concern  by  grantees  over  what 
sanctions  the  Department  might  take 
against  a  grantee,  and  over  what  local- 
level  actions  are  "enough"  to  address  a 
problem.  The  Department  concurs  up  to 
a  point  with  the  states'  comments.  The 
intended  meaning  of  this  paragraph  was 
that  if  local  governments'  results 
disclose  a  pattern  of  inaccurately 
projecting  pubic  benefits,  then  the  state 
should  take  actions  to  insure  that 
localities  improve  projection  accuracy; 
if  a  state  were  to  do  little  or  nothing  to 
correct  the  problems,  then  HUD  could 
impose  stricter  standards  upon  a  state. 
Similarly,  if  an  Entitlement  grantee 
demonstrates  that  its  projection  process 
is  inaccurate,  it  should  take  steps  to 
improve  the  accuracy  of  its  projections; 
if  local  efforts  to  resolve  the  problem 
were  ineffective  or  nonexistent,  then 
HUD  could  impose  stricter  public 
benefit  standards  upon  the  grantee. 
HUD  does  nci  intend  that  problems  by 
one  state  recipient  should  be  cause  for 
sanctions  against  an  entire  state's 
program. 

HUD  does  not  consider  it  useful  to 
attempt  to  define  what  actions  are 
"reasonably  within  the  grantee's 
control",  as  every  situation  would 
involve  a  judgement  call  as  to  what 
could  or  should  be  done.  The  concept 
of  deferring  entirely  to  a  state's 
judgement  about  what  actions  could  or 
should  be  taken  (against  a  state  grant 
recipient)  is  impractical,  given  HUD's 
statutory  mandate  to  determine 
grantees'  compliance. 

The  paragraphs  on  documentation 
have  been  revised  to  respond  to  all  the 
above  comments,  and  to  provide  greater 
clarity  of  meaning.  In  addition. 
§  570.482(fl(f>)  of  the  final  State 
regulations  clarifies  HUD's  expectations 


upon  states  concerning  local 
governments'  performance. 

Amendments  to  Projects  Af^er 
Determinations 

Four  commenters  (three  local 
governments  and  one  national 
association)  commented  on  the 
paragraphs  concerning  amendments  to 
projects  after  a  funding  decision  has 
been  reached. 

Issue.  Three  commenters  questioned 
as  imprecise  HUD's  use  of  the  term 
"material  change"  in  referring  to 
situations  in  which  a  greintee  should 
reevaluate  a  project  (after  committing 
funding  to  it)  because  of  changes  in  the 
project.  One  commenter  felt  the 
proposed  wording  implied  that 
reanalysis  would  be  required  for  any 
change,  which  would  in  their  opinion 
be  overkill.  Another  commenter 
suggested  use  of  the  term  "substantial 
change",  which  is  used  in  the  e.xisting 
Entitlement  regulations  to  describe 
situations  in  which  the  Final  Statement 
must  be  amended. 

Response.  It  is  not  the  Department's 
intent  that  any  change  in  a  project 
should  necessitate  its  complete 
reevaluation.  Minor  changes,  such  as 
the  shifting  of  small  dollar  amounts 
among  budget  categories,  or  a  one- 
month  extension  to  the  construction 
period,  probably  would  not  affect  the 
underlying  assumptions  upon  which  a 
grantee  decided  to  assist  the  project. 
However,  if  the  project  changes  to  the 
extent  that  the  revised  project  would  be 
very  different  in  its  scope,  public 
benefit,  total  cost  or  CDBG  cost 
(compared  to  the  project  as  initially 
approved  by  the  grantee),  the 
Department  believes  that  the  project 
should  be  reexamined  under  the  public 
benefit  and  underwTiting  guidelines.  A 
grantee  should  confirm  whether  it  still 
wishes  to  participate  in  the  piojfct, 
whether  the  costs  and  benefits  of  the 
project  are  still  reasonable,  and  whether 
the  amount  of  public  benefit  is  still 
reasonable  given  the  amount  of 
assistance  being  provided. 

In  the  final  regulations,  these 
paragraphs  have  been  rewritten  to  state 
that  a  project  should  be  reevaluated  if 
the  project  changes  to  the  e.xtent  that  "a 
significant  amendment  to  the  contract 
(with  the  business)  is  appropriate."  The 
use  of  the  term  "substantial"  was 
avoided,  as  some  might  attempt  to  apply 
the  same  concept  of  "substantial"  as 
used  concerning  Final  Statement 
amendments — a  borrowing  of  concepts 
which  the  Department  feels  is  not 
appropriate  or  relevant.  The  Department 
has  chosen  not  to  define  what 
constitutes  a  "significant  amendment", 
nor  to  define  the  types  of  changes  which 


would  call  for  reevaluation.  Grantees  are 
strongly  encouraged,  in  developing  their 
guidelines,  to  define  what  they  will 
consider  to  be  "significant  changes", 
and  to  identify  h(fw  they  will  reevaluate 
projects. 

Issue.  One  commenter  objected  to  the 
example  provided  at  the  end  of  the 
paragraph  concerning  a  situation  in 
which  total  project  costs  change.  In  this 
example,  the  Department  suggested  that 
if  total  project  costs  decreased,  it  would 
be  appropriate  to  reduce  the  amount  of 
CDBG  assistance  to  the  project.  The 
commenter  felt  that  this  implies  that 
any  reduction  in  total  project  cost 
should  automatically  result  in  a 
comparable  reduction  in  the  amount  of 
CDBG  assistance,  which  may  not  be 
practical.  The  commenter  recommended 
eliminating  the  example. 

Response.  The  Department  concurs 
with  the  basic  point  that  it  may  not 
always  be  appropriate  to  reduce  the 
amount  of  CDBG  assistance  in  such 
cases.  The  example  has  been  retained  in 
the  final  rule,  but  has  been  modified  to 
state  that  "it  may  be  appropriate"  to 
reduce  the  amoimt  of  CDBG  assistance. 
The  final  regulation  also  notes  that 
when  a  project  is  amended  to  receive 
additional  CDBG  assistance,  the  project 
as  amended  must  still  comply  with  the 
public  benefit  standards. 

Modification  to  the  Definition  of 
Subrecipient  Related  to 
Microenterprise  Assistance  Activities 

Issue.  As  noted  earlier  under  the 
CBDO  discussion  regarding  §  570.204  of 
the  Entitlement  regulations  (Section 
105(a)(15)  of  the  Act),  five  commenters 
addressed  the  proposed  revision  to  the 
definition  of  the  term  "subrecipient"  at 
§  570.500(c)  to  expand  that  provision  to 
include  for-profit  entities  that  are  now 
specifically  authorized  by  statute  to 
carry  out  microenterprise  assistance 
activities  under  the  new  eligibility 
provision  implemented  in  this  final  rule 
by  a  new  §  5  70.201  (o)  in  the  Entitlement 
regulations  [Section  105(a)(23)  of  the 
Act].  Most  of  the  commenters 
recommended  that  HUD  not  consider 
any  entities  carrying  out  activities  under 
the  new  microenterprise  category  as 
"subrecipients"  but  rather  as  "end 
beneficiaries."  These  commenters  also 
requested  a  similar  change  in 
classification  for  entities  receiving 
CDBG  assistance  under  §  570.204  of  the 
Entitlement  regulations  [Section 
105(a)(15)  of  the  Act).  Other 
commenters  asked  only  for  a 
clarification  of  the  proposed  revision  to 
§  570.500(c).  (1  local  government 
agency,  1  development  organization, 
and  3  HUD  Field  staff  persons) 


Response.  The  new  Section  105(a)(23) 
of  the  Act  authorizes  "the  provision  of 
assistance  to  pubUc  and  private 
organizations,  agencies,  and  other 
entities  (including  nonprofit  and  for- 
profit  entities)  to  enable  such  entities  to 
facilitate  economic  development"  by 
providing  various  forms  of  assistance  to 
owners  of  microenterprises  and  persons 
developing  microenterprises.  The 
Department  interprets  this  provision  to 
mean  that  any  such  entities  beyond  the 
grantee  itself  are  to  serve  as 
intermediaries  in  the  grant  assistance 
chain  rather  than  being  considered 
beneficiaries  in  and  of  themselves. 
Thus,  the  Department  considers  such 
organizations  to  be  subrecipients  under 
the  CDBG  program.  The  existing 
definition  of  the  term  "subrecipient"  at 
§  570.500(c)  of  the  CDBG  Entitlement 
regulations  is  being  revised  in  this  final 
rule  only  to  include  a  specific  reference 
to  the  for-profit  entities  now  authorized 
to  carry  out  microenterprise  assistance 
activities.  (Nonprofit  entities  carrying 
out  such  activities  are  already  covered 
by  the  existing  definition  of  a 
"subrecipient.")  The  language  in  the 
proposed  change  to  §  570.500(c)  has 
been  revised,  however,  to  clarify  the 
Department's  intent. 

Other  Issues  Regarding  Income 
Documentation 

Issue.  One  commenter  recommended 
that  HUD  take  this  opportunity  to  clarify 
what  is  meant  by  a  "verifiable 
certifitation"  as  the  term  is  used  in 
§  570.506(b).  The  commenter  asks 
whether  this  terra  implies  that  a  sample 
of  the  certifications  should  be  verified. 
(1  private  citizen) 

Response.  HUD  does  not  believe  that 
this  issue  need  be  further  specified  in 
the  text  of  the  regulation  itself. 
However,  as  guidance  for  grantees,  it 
should  be  noted  that,  over  lime,  HUD 
does  expect  that  some  sample  of  such 
certifications  would  be  verified  by  the 
grantee  or  subrecipient.  as  applicable. 
This  verification  is  important  to 
maintaining  program  accountabihty  and 
integrity. 

Issue.  One  commenter  raised  concerns 
about  the  burden  of  keeping  family  size 
and  income  data  for  job  creation  or 
retention  activities.  As  another  option, 
the  commenter  recommended  that  HUD 
only  look  at  the  wages  of  the  individual 
employee  and  compare  that  figure 
against  the  income  limits  for  one-person 
households.  (1  development 
organization] 

Response.  HUD  cannot  accept  this 
recommendation.  First,  the  proposal  is 
not  consistent  with  the  general  statutory 
definition  of  a  low-  and  moderate- 
income  person  as  being  a  member  of  a 


low-  and  moderate-income  family. 
Secondly,  the  proposal's  use  of  the 
wages  of  a  created  job  as  the  basis  for 
determining  a  person's  income  status 
runs  counter  to  CDBG  program 
requirements.  To  be  counted  toward 
compliance  with  low-  and  moderate- 
income  national  objective  compliance,  a 
person  need  only  be  low-  and  moderate- 
income  at  the  time  the  CDBG  assistance 
is  provided,  i.e.,  for  a  created  job,  at  the 
time  he  or  she  is  hired.  The  CDBG 
program  does  not  euid  should  not 
impose  any  requirement  that  the  person 
would  have  to  stay  low-  and  moderate- 
income  based  on  the  wages  of  the 
created  job.  Finally,  it  should  be  noted 
that  presumptions  added  by  the  1992 
Act  for  determining  whether  a  person  is 
considered  low-  and  moderate-income 
for  job  creation  or  retention  activities,  as 
implemented  in  this  final  rule,  should 
significantly  reduce  the  burden 
described  by  the  commenter. 

Issue.  One  commenter  stated  that,  in 
regard  to  the  State  CDBG  program,  it  is 
good  that  HUD  is  consulting  and 
negotiating  with  States  on  record 
keeping  issue,  but  the  commenter 
complained  that  the  number  of  States 
being  consulted  was  too  small.  The 
commenter  argued  that  HUD  should 
negotiate  record  keeping  requirements 
with  each  and  everv  State  because  since 
they  represent  such  broad  and  varied 
regions.  (1  state  agency) 

Response.  It  is  not  logistically 
possible  for  HUD  to  negotiate  with  each 
and  every  State  before  issuing  record 
keeping  regulations  for  the  State  CDBG 
program.  HUD  is  still  negotiating  with  a 
sample  of  States  and  is  hoping  to  devise 
certain  minimum  record  keeping 
standards  for  States  that  will  be 
accepted  on  a  consensus  basis. 

Other  Issues  Not  Specifically 
Addressed  in  the  Proposed  Rule 

A  number  of  comments  were  received 
on  issues  not  specifically  addressed  in 
the  proposed  regulations,  but  which 
were  seen  (by  commenters)  as  having 
significant  bearing  on  the  use  of  CDBG 
funds  for  economic  development 
activity. 

Issue.  Two  commenters  (both  local 
governments)  requested  that  the 
Department  address  the  issue  of  using 
CDBG  funds  for  economic  development 
activities  on  military  bases  which  are 
being  closed. 

Response.  The  Department  does  not 
see  the  reuse  or  redevelopment  of  closed 
military  bases  as  an  activity  per  se.  but 
rather  a  goal  which  CDBG  funds  can  be 
used  to  address.  The  Department 
believes  the  current  regulations 
concerning  eligibility  and  national 
objectives,  along  with  these  revised 
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give  communities 
b!e  flexibility  to  carry  out  a 

of  economic  development 
including  those  on  former 
lases. 

ix  commenters  (3  national 
ns,  2  states  and  one  local 
int)  identified  other  Federal 
ints  as  major  inhibitors  to  the 
for  economic  development 
irly  for  microenterprise 

.  and  asked  the  E)epartment  to 
Aays  to  streamline  these  other 
mts.  Specifically  identified 
ronmental  review  procedures, 
ncome  requirements,  and  the 
on  Wage  Rate  Act. 

I.  HUD  acknowledges  that 
s  are  the  source  of  frequent 
1.  However,  as  sume 
ers  noted,  the  underlying  bases 
of  the  regulatory  requirements 
i  reas  are  statutory,  and  thus  lie 
}  UD's  span  of  control.  HUD  is 
explore  ways  in  which 
s  governing  these  other 
irements  might  be  made 
totheuseofCDBG 
economic  development, 
rtlcular,  the  Department  realizes 
".  regulations  governing  the  use 
program  income  must  be 
)  include  1992  changes  to  the 
;s  concerning  program  income 

with  more 
nsively  in  separate  future  rule- 
h  the  meantime,  and  in 
to  these  comments,  the 
has  identified  three 
tal  changes  which  can  be  made 
program  income,  and  has 
them  in  this  final  rule. 
1992  State  CDBG  program 
included  a  provision 
from  the  definition  of 
income  an  cunount  of  up  to 
jer  year  per  state  grant 
This  provision  was  consistent 
2  amendments  to  the  Act. 
rmitted  the  Secretary  to 
Tom  program  requirements 
of  program  income  that  are 
d  to  be  so  small  that 
with  requirements  would 
unreasonable  administrative 
units  of  local  government, 
past  two  years,  a  number  of 
commented  to  HUD  that 
grant  recipients  regularly 
er  $10,000  per  year  in 
income;  thus,  at  its  present 
s  exclusion  provision  is  of  little 
to  state  grant  recipients, 
grant  award  amounts  are 
smaller  than  the  average  yearly 
grant  amount,  state  grant 
typically  receive  less  program 
than  entitlement  grantees.  The 
noted  by  states  is  likely  to  be 
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equally  or  more  problematic  for 
entitlement  grantees. 

The  Department  has  determined  that 
S25,000  is  a  more  appropriate  level  at 
which  to  set  the  yearly  exclusion 
amount.  These  fmal  regulations  also 
extend  the  exclusion  provision  to  the 
Entitlement  program  for  the  first  time. 
In  a  separate  rulemaking,  the 
Department  is  also  adding  the  exclusion 
provision  to  the  HUD-Administered 
Small  Cities  program  regulations. 

2.  The  existing  definition  of  program 
income  includes  revenue  generated  by 
activities  carried  out  with  the  proceeds 
from  loans  guaranteed  under  Section 
108.  Such  revenue  is  now  treated  as 
program  income  even  if  the  guaranteed 
loan  is  repaid  with  non-CDBG  funds. 
Such  revenue  is  treated  as  program 
income  notwithstanding  that  it  is 
required  to  be  pledged  to  the  repavTnent 
of  the  Section  108  loan.  The  final  rule 
excludes  from  the  defhiition  of  program 
income  certain  amounts  generated  by 
activities  financed  by  Section  108  loans, 
to  the  extent  that  non-CDBG  funds  are 
used  to  repay  the  loan.  Activities  which 
can  qualify  for  this  exclusion  are  those 
meeting  the  criteria  at  §  570.209(b)(2)(v) 
or  §  570.482(f)(3)(v)  (the  "important 
national  interest"  activities),  and  those 
carried  out  in  conjunction  with  an 
Economic  Development  Initiative  grant 
in  an  area  determined  by  the 
Department  to  meet  the  eligibility 
requirements  for  Urban  Empowerment 
Zone  designation.  , 

Any  revenue  generated  by  activities 
financed  with  Section  108  loan 
guarantees  which  is  not  defined  as 
program  income  would  be 
miscellaneous  revenue.  In  addition,  any 
amounts  in  debt  service  accounts  that 
were  funded  with  non-CDBG  funds  (e.g. 
Section  108  funds  and  monies  provided 
by  the  assisted  business)  that  remain 
after  full  and  final  repayment  of  the 
guaranteed  loan  would  also  be 
considered  miscellaneous  revenue. 
3.  As  discussed  earlier  under  the 
heading  of  Community-Based 
Development  Organizations,  the 
Departmer.t  has  substantially  revised 
the  requirements  governing  activities 
funded  under  §  105(a)(15)  of  the  Act 
(and  §570.204  of  the  Entitlement 
regulations).  As  a  result  of  those 
changes,  the  department  has  determined 
that  amounts  generated  by  such 
activities  can  also  be  excluded  from  the 
requirements  governing  the  use  of 
program  income. 

Because  §  105(a)(15)  of  the  Act 
differentiates  between  the  types  of 
eligible  entities  in  entitlement 
jurisdictions  and  nonentitled  areas,  this 
change  has  been  effected  by  different 
means  for  the  Entitlement  and  State 


CDBG  programs.  Section  570.500(c)  of 
the  Entitlement  regulations,  which 
defines  the  term  "subrecipient".  has 
been  revised;  entities^escribed  in 
§  570.204(c)  (which  implements 
§  105(a)(15)  of  the  Act),  are  no  longer 
defined  as  subrecipients.  As  noted 
previously,  the  term  "subrecipient"  is 
not  defined  in  the  State  CDBG  program. 
Section  570.489(e)  of  the  State  rule 
(which  comprises  program  income 
requirements)  has  been  revised  to 
exclude  from  the  definition  of  program 
income  amounts  generated  by 
§  105(a)(15)  activities.  States  are 
expected  to  ensure  that  any  such 
activities  are  indeed  carried  out  by  an 
entity  pursuant  to  §  105(a)(15). 

It  should  be  noted  that  this  exclusion 
does  not  cover  situations  in  which  a 
grantee  provides  CDBG  assistance  to  one 
of  these  entities  in  the  form  of  a  loan. 
Any  repayments  of  principal  or  interest 
from  the  entity  to  the  grantee  for  such 
a  loan  would  be  considered  to  be  CDBG 
program  income,  regardless  of  the 
source  of  the  funds  used  for  repayment. 

Issue.  Numerous  commenters  noted 
that  HUD  needs  to  provide  additional 
training  for  grantees  and  HUD  Field 
Office  staff  to  ensure  uniform 
understanding,  interpretation  and 
implementation  of  the  revised 
regulations.  HUD  should  also  go  beyond 
formal  training  to  provide  other 
mechanisms  (such  as  national 
conferences,  development  of  model 
programs,  resource  guidebooks  and 
computer  bulletin  boards)  for  sharing 
information  on  economic  development 
activities.  Areas  in  which  certain 
commenters  were  particularly  interested 
in  seeing  greater  information-sharing 
included:  related  federal  initiatives  such 
as  welfare  reform  and  Empowerment 
Zones/Enterprise  Communities;  sharing 
of  model  programs;  microenterprise 
assistance  programs;  use  of  "first 
source"  agreements  for  job  creation 
activities;  and  combining  CDBG  with 
other  federal  economic  development 
resources. 

Response.  The  Department 
acknowledges  the  importance  of 
training  on  new  regulations,  and  is 
planning  to  provide  training  to  both 
grantees  and  HUD  Field  Otfice  staff 
once  these  regulations  are  effective. 
HUD  is  also  developing  a  CDBG 
economic  development  reference 
manual  which  will  include  model 
programs.  The  Department's 
Consolidated  Technical  Assistance 
initiative,  which  is  already  being 
implemented,  should  also  result  in 
additional  training  opportunities  on 
economic  development  issues. 

The  Department  plans  to  develop 
guidelines  by  which  those  communities 
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demonstrating  the  best  performance  in 
the  area  of  economic  development  may 
be  identified.  These  guidelines  will  be 
distributed  to  both  grantees  and  HUD 
Field  Office  staff.  The  Department  will 
also  identify  administrative  mechanisms 
through  which  additional  relief  may  be 
provided  to  communities  with  the  best 
economic  development  performance 
records. 

Relationship  to  Section  3  Economic 
Opportunity  Requirements 

Recipients  of  CDBG  funds  must  also 
comply  with  the  requirements  of 
Section  3  of  the  Housing  and  Urban 
Development  Act  of  1968  (Section  3),  as 
amended  by  Section  915  of  the  1992 
Act.  Section  3  requires  that,  to  the 
greatest  extent  feasible,  and  consistent 
with  existing  Federal,  State  and  local 
laws  and  regulations,  employment  and 
other  economic  opportunities  arising  in 
connection  with  CDBG  assistance  to  any 
Section  3  covered  project  are  given  to 
low-  and  very  low-income  persons 
residing  within  the  metropolitan  area 
(or  nonmetropolitan  county)  in  which 
the  project  is  located.  For  the  CDBG 
program.  Section  3  covered  projects 
include  housing  rehabilitation,  housing 
construction,  and  other  public 
construction.  The  Section  3 
requirements  apply  to  training, 
employment  and  contracting 
opportunities  arising  in  connection  with 
a  covered  project,  as  well  as  job  (or 
other  opportunities)  which  may  be 
retained  or  created  as  a  result  of  the 
project.  An  interim  rule  implementing 
the  1992  amendments  to  Section  3  was 
published  by  the  Department  in  the 
Federal  Register  on  June  30, 1994,  and 
it  became  effective  August  1,  1994. 

Other  Matters 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  in  this  rule 
do  not  h.ive  Federalism  implications 
when  implemented  and,  thus,  are  not 
subject  to  review  imder  the  Order. 
Nothing  in  the  rule  implies  any 
preemption  of  State  or  local  law,  nor 
does  any  provision  of  the  rule  disturb 
the  existing  relationship  between  the 
Federal  Government  and  State  and  local 
governments. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
designated  Official  under  Executive 
Order  12606,  has  determined  that  this 
rule  does  not  have  potential  significant 
impact  on  family  formation, 
maintenance,  and  general  well-being. 


and,  thus,  is  not  subject  to  review  under 
the  Order. 

Environmental  Finding 

A  Finding  of  No  Significant  Impact 
with  regard  to  the  environment  has  been 
made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4321.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Room  10276,  451  Seventh 
Street,  SW.,  Washington,  DC  20410. 

Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)),  the  Secretary  by  his 
approval  of  publication  of  this  rule 
hereby  certifies  that  this  rule  does  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  rule  does  not  affect  the  amount  of 
funds  provided  in  the  CDBG  program, 
but  rather  modifies  and  updates 
program  administration  and  procedural 
requirements  to  comport  witli  recently 
enacted  legislation. 

Semiannual  Agenda 

This  rule  was  listed  as  item  1848  in 
the  Department's  Semiannual  Agenda  of 
Regulations  published  on  November  14. 
1994 (59  FR  57632,  57664)  under 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

Catalog  of  Federal  Domestic  Assistance 

The  Community  Development  Block 
Grant  Program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  the 
following  numbers:  Entitlements — 
14.218,  HUD-administered  Small 
Cities— 14.219,  Indian— 14.223,  Insular 
Areas— 14.225,  State's  Program— 14.228. 

List  of  Subjects  in  24  CFR  Part  570 

Administrative  practice  and 
procedure,  American  Samoa. 
Community  development  block  grants. 
Grant  programs — education,  Grant 
programs — housing  and  community 
development,  Guam,  Indians.  Lead 
poisoning.  Loan  programs — housing  and 
community  development,  Low  and 
moderate  income  housing.  New 
communities.  Northern  Mariana  Islands, 
Pacific  Islands  Trust  Territory,  Pockets 
of  poverty,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements,  Small 
cities,  Student  aid.  Virgin  Islands. 

Accordingly,  24  CFR  part  570, 
subparts  A,  C,  I,  and  J,  are  amended  as 
follows: 


PART  570-COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS 

1.  The  authority  citation  for  24  CFR 
part  570  continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  5300- 
5320. 

Subpart  A — General  Provisions 

2.  In  §  570.3.  definitions  for 
"Community  Development  Financial 
Institution".  "Microenterprise",  and 
"Small  business",  are  added  in 
alphabetical  order  to  read  as  follows: 

§570.3    Definitions. 

•  *         »         *         *  ' 

Community  Development  Financial 
Institution  has  the  same  meaning  as 
used  in  the  Community  Development 
Banking  and  Financial  Institutions  Art 
of  1994  (12  U.S.C.  4701  note). 

•  *        *        •        « 

Microenterprise  means  a  business  that 
has  five  or  fewer  employees,  one  or 
more  of  whom  owns  the  enterprise. 

•  •        •        •        • 

Small  business  means  a  business  that 
meets  the  criteria  set  forth  in  section 
3(a)  of  the  Small  Business  .Act  (15  U.S.C. 
631.636.637). 


Subpart  0— Eligible  Activities 

3.  In  §  570.200.  paragraph  (e)  is 
revised  to  read  as  follows: 

§  570.200    General  policies. 

*  •  *  •  • 

(e)  Recipient  determinations  required 
as  a  condition  of  eligibility.  In  several 
instances  under  this  subpart,  the 
eligibility  of  an  activity  depends  on  a 
special  local  determination.  Recipients 
shall  maintain  documentation  of  all 
such  determinations.  A  written 
determination  is  required  for  any 
activity  carried  out  under  the  authority 
of  §§570.201(0,  570.202(b)(3),  570.204, 
570.206(0,  and  570.209. 

*  *         *         *         • 

4.  In  §  570.201,  paragraph  (o)  is  added 
to  read  as  follows: 

§  570.201    Basic  eligible  activities. 

*  *         •         *        * 

(o)(l)  The  provision  of  assistance 
either  through  the  recipient  directly  or 
through  pubhc  and  private 
organizations,  agencies,  and  other 
subrecipients  (including  nonprofit  and 
for-profit  subrecipients)  to  facilitate 
economic  development  by: 

(i)  Providing  credit,  including,  but  not 
limited  to,  grants,  loans,  loan 
guarantees,  and  other  forms  of  financial 
support,  for  the  establishment. 
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Eligible  rehabilitation  and 
activities. 


tely  owTied  buildings  and 
for  residential  purposes; 
proven|ents  to  a  single-family 

property  which  is  also  used 
if  business,  which  are 
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to  assist  under  this  paragraph 
provi  led  at  §  570.209.  The  recipient 
that  the  appropriate  level  of 
benefit  will  be  derived  pursuant 

;uidelines  before  obligating 
urider  this  authority.  Special 
authorized  under  this  section 
Include  assistance  for  the 

of  new  housing.  Special 
development  activities 


(b)  The  provision  of  assistance  to  a 
private  for-profit  business,  including, 
but  not  limited  to.  grants,  loans,  loan 
guarantees,  interest  supplements, 
technical  assistance,  and  other  forms  of 
support,  for  any  activity  where  the 
assistance  is  appropriate  to  carry  out  an 
economic  development  project, 
excluding  those  described  as  ineligible 
in  §  570.207(a).  In  selecting  businesses 
to  assist  under  this  authority,  the 
recipient  shall  minimize,  to  the  extent 
practicable,  displacement  of  existing 
businesses  and  jobs  in  neighborhoods. 

(c)  Economic  development  services  in 
connection  with  activities  eligible  under 
this  section,  including,  but  not  limited 
to,  outreach  efforts  to  market  available 
forms  of  assistance;  screening  of 
applicants;  reviewing  and  underwriting 
applications  for  assistance;  preparation 
of  all  necessary  agreements; 
management  of  assisted  activities;  and 
the  screening,  referral,  and  placement  of 
applicants  for  employment 
opportunities  generated  by  CDBG- 
eligible  economic  development 
activities,  including  the  costs  of 
providing  necessary  training  for  persons 
filling  those  positions. 

7.  Section  570.204  is  revised  to  read 
as  follows: 

§  570.204    Special  activities  by  Community- 
Based  Development  Organizations 
(CBDOs). 

(a)  Eligible  activities.  The  recipient 
may  provide  CDBG  funds  as  grants  or 
loans  to  any  CBDO  qualified  under  this 
section  to  carry  out  a  neighborhood 
revitalization,  community  economic 
development,  or  energy  conservation 
project.  The  funded  project  activities 
may  include  those  listed  as  eligible 
under  this  subpart,  and,  except  as 
described  in  peu'agraph  (b)  of  this 
section,  activities  not  otherwise  listed  as 
eligible  under  this  subpart.  For  purposes 
of  qualif>'ing  as  a  project  under 
paragraphs  (a)(1),  (a)(2),  and  (a)(3)  of 
this  section,  the  funded  activity  or 
activities  may  be  considered  either 
alone  or  in  concert  with  other  project 
activities  either  being  carried  out  or  for 
which  funding  has  been  committed.  For 
purposes  of  this  section: 

(1)  Neighborhood  revitalization 
project  includes  activities  of  sufficient 
size  and  scope  to  have  an  impact  on  the 
dechne  of  a  geographic  location  within 
the  jurisdiction  of  a  unit  of  general  local 
goverrunent  (but  not  the  entire 
jurisdiction)  designated  in 
comprehensive  plans,  ordinances,  or 
other  local  documents  as  a 
neighborhood,  village,  or  similar 
geographical  designation;  or  the  entire 
jurisdiction  of  a  unit  of  general  local 


government  which  is  under  25,000 
population; 

(2)  Community  economic 
development  project  includes  activities 
that  increase  economic  opportunity, 
principally  for  persons  of  low-  and 
moderate-income,  or  that  stimulate  or 
retain  businesses  or  permanent  jobs, 
including  projects  that  include  one  or 
more  such  activities  that  are  clearly 
needed  to  address  a  lack  of  affordable 
housing  accessible  to  existing  or 
planned  jobs  and  those  activities 
specified  at  24  CFR  91.1(a)(l)(iii); 

(3)  Energy  conservation  project 
includes  activities  that  address  energy 
conservation,  principally  for  the  benefit 
of  the  residents  of  the  recipient's 
jurisdiction;  and 

(4)  To  carry  out  a  project  means  that 
the  CBDO  undertakes  the  funded 
activities  directly  or  through  contract 
with  an  entity  other  than  the  grantee,  or 
through  the  provision  of  financial 
assistance  for  activities  in  which  it 
retains  a  direct  and  controlling 
involvement  and  responsibilities. 

(b)  Ineligible  acti\ities. 
Notwithstanding  that  CBDOs  may  carry 
out  activities  that  are  not  otherwise 
eligible  under  this  subpart,  this  section 
does  not  authorize: 

(1)  Carrying  out  an  activity  described 
as  ineligible  in  §  570.207(a); 

(2)  Carrying  out  public  services  that 
do  not  meet  tiie  requirements  of 

§  570.201(e),  except  that: 

(i)  Services  carried  out  under  this 
section  that  are  specifically  designed  to 
increase  economic  opportunities 
through  job  training  and  placement  and 
other  employment  support  services, 
including,  but  not  limited  to,  peer 
support  programs,  counseling,  child 
care,  transportation,  and  other  similar 
ser\'ices;  and 

(ii)  Services  of  any  type  carried  out 
under  this  section  pursuant  to  a  strategy 
approved  by  HUD  under  the  provisions 
of  24  CFR  91.215(e)  shall  not  be  subject 
to  the  limitations  in  §  570.201(e)(1)  or 
(2),  as  applicable; 

(3)  Providing  assistance  to  a-  tivities 
that  would  otherwise  be  eligiblt  under 
§  570.203  that  do  not  meet  the 
requirements  of  §  570.209;  or 

(4)  Carrying  out  an  activity  that  would 
otherwise  be  eligible  under  §  570.205  or 
§  570.206,  but  that  would  resuU  in  the 
recipient's  exceeding  the  spending 
limitation  in  §  570.200(g). 

(c)  Eligible  CBDOs.  (1)  A  CBDO 
qualifying  under  this  section  is  an 
organization  which  has  the  followring 
characteristics: 

(i)  Is  an  association  or  corporation 
organized  under  State  or  local  law  to 
engage  in  community  development 
activities  (which  may  include  housing 


and  economic  development  activities) 
primarily  within  an  identified 
geographic  area  of  operation  within  the 
jurisdiction  of  the  recipient,  or  in  the 
case  of  an  urban  county,  the  jurisdiction 
of  the  county;  and 

(ii)  Has  as  its  primary  purpose  the 
improvement  of  the  physical,  economic 
or  social  enviromnent  of  its  geographic 
area  of  operation  by  addressing  one  or 
more  critical  problems  of  the  area,  with 
particular  attention  to  the  needs  of 
persons  of  low  and  moderate  income; 
and 

(iii)  May  be  either  non-profit  or  for- 
profit,  provided  any  monetary  profits  to 
its  shareholders  or  members  must  be 
only  incidental  to  its  operations;  and 

(iv)  Maintains  at  least  51  percent  of  its 
governing  body's  membership  for  low- 
and  moderate-income  residents  of  its 
geographic  area  of  operation,  owners  or 
senior  officers  of  private  establishments 
and  other  institutions  located  in  and 
serving  its  geographic  area  of  operation, 
or  representatives  of  low-  and  moderate- 
income  neighborhood  organizations 
located  in  its  geographic  area  of 
operation;  and 

(v)  Is  not  an  agency  or  instrumentality 
of  the  recipient  and  does  not  permit 
more  than  one-third  of  the  membership 
of  its  governing  body  to  be  appointed 
by.  or  to  consist  of.  elected  or  other 
public  officials  or  employees  or  officials 
of  an  ineligible  entity  (even  though  such 
persons  may  be  otherwise  qualified 
under  paragraph  (c)(l)(iv)  of  this 
section);  and 

(vi)  Except  as  otherwise  authorized  in 
paragraph  (c)(l)(v)  of  this  section, 
requires  the  members  of  its  governing 
body  to  be  nominated  and  approved  by 
the  general  membership  of  the 
organization,  or  by  its  permanent 
governing  body;  and 

(vii)  Is  not  subject  to  requirements 
under  which  its  assets  revert  to  the 
recipient  upon  dissolution;  and 

(viii)  Is  free  to  contract  for  goods  and 
services  from  vendors  of  its  own 
choosing. 

(2)  A  CBDO  that  does  not  meet  the 
criteria  in  paragraph  (c)(1)  of  this 
section  may  also  qualify  as  an  eligible 
entity  under  this  section  if  it  meets  one 
of  the  following  requirements: 

(i)  Is  an  entity  organized  pursuant  to 
section  301(d)  of  the  Small  Business 
Investment  Act  of  1958  (15  U.S.C. 
681(d)),  including  those  which  are  profit 
making;  or 

(ii)  Is  an  SBA  approved  Section  501 
State  Development  Company  or  Section 
502  Local  Development  Company,  or  an 
SBA  Certified  Section  503  Company 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended;  or 


(iii)  Is  a  Community  Housing 
Development  Organization  (CHDO) 
under  24  CFR  92.2,  designated  as  a 
CHDO  by  the  HOME  Investment 
Partnerships  program  participating 
jurisdiction,  with  a  geographic  area  of 
operation  of  no  more  than  one 
neighborhood,  and  has  received  HOME 
funds  under  24  CFR  92.300  or  is 
expected  to  receive  HOME  funds  as 
described  in  and  documented  in 
accordance  with  24  CFR  92.300(e). 

(3)  A  CBDO  that  does  not  qualify 
under  paragraphs  (c)  (1)  or  (2)  of  this 
section  may  also  be  determined  to 
qualify  as  an  eligible  entity  under  this 
section  if  the  recipient  demonstrates  to 
the  satisfaction  of  HUD,  through  the 
provision  of  information  regarding  the 
organization's  charter  and  by-laws,  that 
the  organization  is  sufficiently  similar 
in  purpose,'  function,  and  scope  to  those 
entities  qualifying  under  paragraphs  (c) 
(1)  or  (2)  of  this  section. 

8.  Section  570.207  is  amended  by 
revising  paragraphs  (b)  introductory  text 
and  Cb)(3)(iii)  to  read  as  follows: 

§570.207    Ineligible  activities. 

***** 

(b)  The  following  activites  may  not  be 
assisted  with  CDBG  funds  unless 
authorized  under  provisions  of 
§  570.203  or  as  otherwise  specifically 
noted  herein  or  when  carried  out  by  a 
entity  under  the  provisions  of  §  570.204. 

*  *        •        •        • 

(3)  *  *  • 

(iii)  When  carried  out  by  an  entity 
pursuant  to  §  570.204(a); 

*  *        *        •        •  * 

9.  Section  570.208  is  amended  by: 

a.  Revising  the  paragraph  heading  of 
paragraph  (a),  revising  paragraph 
ta)(l)(i),  the  first  sentence  in  paragraph 
(a)(l)(iv),  and  adding  a  no'.v  par.igraph 
(a)(l)(v); 

b.  Revising  paragraph  {a)(2;(i) 
introductory  text  and  by  adding  new 
paragraphs  (a)(2)(iii)  and  (a)(2)(iv); 

c.  Revising  the  introductory  text  of 
paragraph  (a)(3); 

d.  Revising  paragraph  (a)(4);  and 

e.  Adding  new  paragraphs  (d)(5). 
(d)(6),  and  (d)(7),  to  read  as  follows: 

§  570.208    Criteria  for  national  objectives. 

***** 

(a)  Activities  benefiting  low-  and 
moderate-income  persons. 

***** 

(1)  Area  benefit  activities,  (i)  An 
activity,  the  benefits  of  which  are 
available  to  all  the  residents  in  a 
particular  area,  where  at  least  51  percent 
of  the  residents  are  low  and  moderate 
income  persons.  Such  an  area  need  not 
be  coterminous  with  census  tracts  or 


other  officially  recognized  boundaries 
but  must  be  the  entire  area  served  by  the 
activity.  An  activity  that  serves  an  area 
that  is  not  primarily  residential  in 
character  shall  not  qualify  under  this 
criterion. 
***** 

(iv)  In  determining  whether  there  is  a 
sufficiently  large  percentage  of  low  and 
moderate  income  persons  residing  in 
the  area  served  by  an  activity  to  qualify 
under  paragraphs  (a)(l)(i),  (ii),  or  (v)  of 
this  section,  the  most  recently  available 
decennial  census  information  shall  be 
used  to  the  fullest  extent  feasible, 
together  with  the  Section  8  income 
limits  that  would  have  applied  at  the 
time  the  income  information  was 
collected  by  the  Census  Bureau.  •   *   * 

(v)  Activities  meeting  the 
requirements  of  paragraph  (d)(5)(i)  of 
this  section  may  be  considered  to 
qualify  under  this  paragraph,  provide<l 
that  the  area  covered  by  the  strategy  is 
primarily  residential  and  contains  a 
percentage  of  low-  and  moderate- 
income  residents  that  is  no  less  than  the 
percentage  computed  by  HUD  pursuant 
to  paragraph  (a)(l)(ii)  of  this  section  but 
in  no  event  less  than  51  percent. 
Activities  meeting  the  requirements  of 
paragraph  (d)(6)(i)  of  this  section  may 
also  be  considered  to  qualify  under 
paragraph  (a)(1)  of  this  section. 

(2)  Limited  clientele  activities,  (i)  An 
activity  which  benefits  a  limited 
clientele,  at  least  51  percent  of  whom 
are  low-  or  moderate-income  persons. 
(The  following  kinds  of  activities  may 
not  qualify  under  paragraph  (a)(2)  of 
this  section:  activities,  the  benefits  of 
which  are  available  to  all  the  residents 
of  an  area;  activities  involving  the 
acquisition,  construction  or 
rehabilitation  of  property  for  housing;  or 
activities  where  the  benefit  to  low-  and 
moderate-income  persons  to  be 
considered  is  the  creation  or  retention  of 
jobs,  except  as  provided  in  paragraph 
(a)(2)(iv)  of  this  section.)  To  qualify 
under  paragraph  (a)(2)  of  this  section, 
the  activity  must  meet  one  of  the 
following  tests: 
***** 

(iii)  A  microenterprise  assistance 
activity  carried  out  in  accordance  with 
the  provisions  of  §  570.201  (o)  with 
respect  to  those  owners  of 
microenterprises  and  persons 
developing  microenterprises  assisted 
under  the  activity  during  each  program 
year  who  are  low-  and  moderate-income 
persons.  For  purposes  of  this  paragraph, 
persons  determined  to  be  low  and 
moderate  income  may  be  presumed  to 
continue  to  qualify  as  such  for  up  to  a 
three-year  period. 
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(iv)  An  activity  designed  to  provide 
job  traininj ;  and  placement  and/or  other 
employme  it  support  services, 
including,  lut  not  limited  to,  peer 
support  pr  )grams.  counseling,  child 
care,  U^ns  )ortation.  and  other  similar 
services,  ii  which  the  percentage  of 
low-  and  n  loderate-income  persons 
assisted  isless  than  51  percent  may 
qualify  unfier  this  paragraph  in  the 
following  amited  circumstance: 

(A)  In  sith  cases  where  such  training 
or  provisi(ii  of  supportive  services 
assists  bus  ness(es).  the  only  use  of 
CDBG  assi  itance  for  the  project  is  to 
provide  th  !  job  training  and/or 
supportive  services;  and 

(B)  The  )roportion  of  the  total  cost  of 
the  project  borne  by  CDBG  funds  is  no 
greater  tha  i  the  proportion  of  the  total 
number  of  persons  assisted  who  are  low 
or  moderal  e  income. 

(3)  Houi  ing  activities.  An  eligible 
activity  ca  Tied  out  for  the  purpose  of 
providing  jr  improving  permanent 
residential  structures  which,  upon 
completioi  i,  will  be  occupied  by  low- 
and  model  ate-income  households.  This 
would  inc  ude,  but  not  necessarily  be 
limited  to,  the  acquisition  or 
rehabilitat  on  of  property,  conversion  of 
non-reside  ntial  structures,  and  new 
housing  c{  instruction.  If  the  structure 
contains  t'  vo  dweUing  units,  at  least  one 
must  be  st  occupied,  and  if  the 
structure  (  ontains  more  than  two 
dwelling  I  nits,  at  least  51  percent  of  the 
units  mus  be  so  occupied.  Where  two 
or  more  rt  ntal  buildings  being  assisted 
are  or  wil  be  located  on  the  same  or 
contiguous  properties,  and  the  buildings 
will  be  un  rler  common  ownership  and 
managemi  int.  the  grouped  buildings 
may  be  co  nsidered  for  this  purpose  as 
a  single  st  ructure.  Where  housing 
activities  )eing  assisted  meet  the 
requirem(  nts  of  paragraph  §  570.208 
(d)(5)(ii)  c  r  (d)(6)(ii)  of  this  section,  all 
such  hous  ing  may  also  be  considered  for 
this  purpc  se  as  a  single  structure.  For 
rental  hoi  sing,  occupancy  by  low  and 
moderate  income  households  must  be  at 
affordable  rents  to  qualify  under  this 
criterion.  The  recipient  shall  adopt  and 
make  pub  ic  its  standards  for 
determini  ig  "affordable  rents"  for  this 
purpose. '  'he  following  shall  also 
qualify  ur  der  this  criterion: 


y 


(4)  fob 
An  activi 
permaneijt 
percent  o 
time 

emplojTn^nt 
income 
paragrapl 
following 


,  reation  or  retention  activities. 
designed  to  create  or  retain 
jobs  where  at  least  51 
the  jobs,  computed  on  a  full 
equivalent  basis,  involve  the 
of  low-  and  moderate- 
p  ;rsons.  To  qualify  under  this 
the  activity  must  meet  the 
criteria: 


(i)  For  an  activity  that  creates  jobs,  the 
recipient  must  document  that  at  least  51 
percent  of  the  jobs  will  be  held  by.  or 
will  be  available  to,  low-  and  moderate- 
income  persons. 

(ii)  For  an  activity  that  retains  jobs, 
the  recipient  must  document  that  the 
jobs  would  actually  be  lost  without  the 
CDBG  assistance  and  that  either  or  both 
of  the  following  conditions  apply  with 
respect  to  at  least  51  percent  of  the  jobs 
at  the  time  the  CDBG  assistance  is 
provided: 

(A)  The  job  is  known  to  be  held  by  a 
low-  or  moderate-income  person;  or 

(B)  The  job  can  reasonably  be 
expected  to  turn  over  within  the 
following  two  years  and  that  steps  will 
be  taken  to  ensure  that  it  will  be  filled 
by,  or  made  available  to,  a  low-  or 
moderate-income  person  upon  turnover. 

(iii<  Jobs  that  are  not  held  or  filled  by 
a  low-  or  moderate-income  person  may 
be  considered  to  be  available  to  low- 
and  moderate-income  persons  for  these 
purposes  onlv  if: 

(A)  Special  skills  that  can  only  be 
acquired  with  substantial  training  or 
work  experience  or  education  beyond 
high  school  are  not  a  prerequisite  to  fill 
such  jobs,  or  the  business  agrees  to  hire 
unqualified  persons  and  provide 
training;  and 

(B)  The  recipient  and  the  assisted 
business  take  actions  to  ensure  that  low- 
fmd  moderate-income  persons  receive 
first  consideration  for  fiUing  such  jobs. 

(iv)  For  purposes  of  determining 
whether  a  job  is  held  by  or  niade 
available  to  a  low-  or  moderate-income 
person,  the  person  may  be  presumed  to 
be  a  low-  or  moderate-income  person  if: 

(A)  He/she  resides  within  a  census 
tract  (or  block  numbering  area)  that 
either: 

[1]  Meets  the  requirements  of 
paragraph  (?i)(4)(v)  of  this  section;  or 

(2)  Has  at  least  70  percent  of  its 
residents  who  are  low-  and  moderate- 
income  persons;  or 

(B)  The  assisted  business  is  located 
within  a  census  tract  (or  block 
numbering  area)  that  meets  the 
requirements  of  paragraph  (a)(4)(v)  of 
this  section  and  the  job  under 
consideration  is  to  be  located  within 
that  census  tract. 

(v)  A  census  tract  (or  block  numbering 
area)  qualifies  for  the  presumptions 
permitted  under  paragraphs 
(a)(4)(iv)(A)(2)  and  (B)  of  this  section  if 
it  is  either  part  of  a  Federally-designated 
Empowerment  Zone  or  Enterprise 
Community  or  meets  the  following 
criteria: 

(A)  It  has  a  poverty  rate  of  at  least  20 
percent  as  determined  by  the  most 
recently  available  decennial  census 
information; 


(B)  It  does  not  include  any  portion  of 
a  central  business  district,  as  this  term 
is  used  in  the  most  recent  Census  of 
Retail  Trade,  unless  the  tract  has  a 
poverty  rate  of  at  least  30  percent  as 
determined  by  the  most  recently 
available  decennial  census  information; 

and 

(C)  It  evidences  pervasive  poverty  and 
general  distress  by  meeting  at  least  one 
of  the  following  standards: 

(1)  All  block  groups  in  the  census 
tract  have  poverty  rates  of  at  least  20 
percent; 

(2)  The  specific  activity  being 
undertaken  is  located  in  a  block  group 
that  has  a  poverty  rate  of  at  least  20 
percent;  or 

(3)  Upon  the  written  request  of  the 
recipient,  HUD  determines  that  the 
census  tract  exhibits  other  objectively 
determinable  signs  of  general  distress 
such  as  high  incidence  of  crime, 
narcotics  use,  homelessness,  abandoned 
housing,  and  deteriorated  infrastructure 
or  substantial  population  decline. 

(vi)  As  a  general  rule,  each  assisted 
business  shall  be  considered  to  be  a 
separate  activity  for  purposes  of 
determining  whether  the  activity 
quahfies  under  this  paragraph,  except: 

(A)  In  certain  cases  such  as  where 
CDBG  funds  are  used  to  acquire, 
develop  or  impjove  a  real  property  (e.g., 
a  business  incubator  or  an  industrial 
park)  the  requirement  may  be  met  by 
measuring  jobs  in  the  aggregate  for  all 
the  businesses  which  locate  on  the 
property,  provided  such  businesses  are 
not  otherwise  assisted  by  CDBG  funds. 

(B)  Where  CDBG  hmds  are  used  to 
pay  for  the  staff  and  overhead  costs  of 
a  subrecipient  making  loans  to 
businesses  exclusively  from  non-CDBG 
funds,  this  requirement  may  be  met  by 
aggregating  the  jobs  created  by  all  of  the 
businesses  receiving  loans  during  each 
program  year. 

(C)  Where  CDBG  hands  are  used  by  a 
recipient  or  subrecipient  to  provide 
technical  assistance  to  businesses,  this 
requirement  may  be  met  by  aggregating 
the  jobs  created  or  retained  by  all  of  the 
businesses  receiving  technical 
assistance  during  each  program  year. 

(D)  Where  CDBG  funds  are  used  for 
activities  meeting  the  criteria  fisted  at 

§  570.209(b)(2)(v),  this  requirement  may 
be  met  by  aggregating  the  jobs  created  or 
retained  by  all  businesses  for  which 
CDBG  assistance  is  obligated  for  such 
activities  during  the  program  year, 
except  as  provided  at  paragraph  (d)(7)  of 
this  section. 

(E)  Where  CDBG  funds  are  used  by  a 
Community  Development  Financial 
Institution  to  carry  out  activities  for  the 
purpose  of  creating  or  retaining  jobs, 
this  requirement  may  be  met  by 


aggregating  the  jobs  created  or  retained 
by  all  businesses  for  which  CDBG 
assistance  is  obhgated  for  such  activities 
during  the  program  year,  except  as 
provided  at  paragraph  (d)(7)  of  this 
section. 

(F)  Where  CDBG  hinds  are  used  for 
pubUc  facilities  or  improvements  which 
will  result  in  the  creation  or  retention  of 
jobs  by  more  than  one  business,  this 
requirement  may  be  met  by  aggregating 
the  jobs  created  or  retained  by  all  such 
businesses  as  a  result  of  the  public 
facility  or  improvement. 

(1)  Where  the  public  facility  or 
improvement  is  undertaken  principally 
for  the  benefit  of  one  or  more  particular 
businesses,  but  where  other  businesses 
might  also  benefit  from  the  assisted 
activity,  the  requirement  may  be  met  by 
aggregating  only  the  jobs  created  or 
retained  by  those  businesses  for  which 
the  facility/improvement  is  principally 
undertaken,  provided  that  the  cost  (in 
CDBG  hmds)  for  the  facility/ 
improvement  is  less  than  $10,000  per 
permanent  full-time  equivalent  job  to  be 
created  or  retained  by  those  businesses. 

(2)  In  any  case  where  the  cost  per  job 
to  be  created  or  retained  (as  determined 
under  paragraph  [a){4)[v)[C)(l)  of  this 
section)  is  $10,000  or  more,  the 
requirement  must  be  met  by  aggregating 
the  jobs  created  or  retained  as  a  result 
of  the  public  facility  or  improvement  by 
all  businesses  in  the  service  area  of  the 
facility/improvement.  This  aggregation 
must  include  businesses  which,  as  a 
result  of  the  pubUc  facility/ 
improvement,  locate  or  expand  in  the 
service  area  of  the  facility/improvement 
between  the  date  the  recipient  identifies 
the  activity  in  its  final  statement  and  the 
date  one  year  after  the  physical 
completion  of  the  facility/improvement. 
In  addition,  the  assisted  activity  must 
comply  with  the  public  benefit 
standards  at  §  570.209(b). 

*        •        •        •        * 

(d)  •   *   * 

(5)  Where  the  grantee  has  elected  to 
prepare  an  area  revitalization  strategy 
pursuant  to  the  authority  of  §91. 215(e) 
of  this  title  and  HUD  has  approved  the 
strategy,  the  grantee  may  also  elect  the 
following  options: 

(i)  Activities  undertaken  pursuant  to 
the  strategy  for  the  purpose  of  creating 
or  retaining  jobs  may,  at  the  option  of 
the  grantee,  be  considered  to  meet  the 
requirements  of  this  paragraph  under 
the  criteria  at  paragraph  (a)(l)(v)  of  this 
section  in  lieu  of  the  criteria  at 
paragraph  (a)(4)  of  this  section;  and 

(ii)  All  housing  activities  in  the  area 
for  which,  pursuant  to  the  strategy. 
CDBG  assistance  is  obligated  during  the 
program  year  may  be  considered  to  be 


a  single  structure  for  purposes  of 
applying  the  criteria  at  paragraph  (a)(3) 
of  this  section. 

(6)  Where  CDBG-assisted  activities  are 
carried  out  by  a  Community 
Development  Financial  Institution 
whose  charter  limits  its  investment  area 
to  a  primarily  residential  area  consisting 
of  at  least  51  percent  low-  and 
moderate-income  persons,  the  grantee 
may  also  elect  the  following  options: 

(i)  Activities  carried  out  by  the 
Community  Development  Financial 
Institution  for  the  purpose  of  creating  or 
retaining  jobs  may,  at  the  option  of  the 
grantee,  be  considered  to  meet  the 
requirements  of  this  paragraph  under 
the  criteria  at  paragraph  (a)(l)(v)  of  this 
section  in  lieu  of  the  criteria  at 
paragraph  (a)(4)  of  this  section;  and 

(ii)  All  housing  activities  for  which 
the  Community  Development  Financial 
Institution  obligates  CDBG  assistance 
during  the  program  year  may  be 
considered  to  be  a  single  structure  for 
purposes  of  applying  the  criteria  at 
paragraph  (a)(3)  of  this  section. 

(7)  where  an  activity  meeting  the 
criteria  at  §  570.209(b)(2)(v)  may  also 
meet  the  requirements  of  either 
paragraph  (d)(5)(i)  or  (d)(6)(i)  of  this 
section,  the  grantee  may  elect  to  qualify 
the  activity  under  either  the  area  benefit 
criteria  at  paragraph  (a)(l)(v)  of  this 
section  or  the  job  aggregation  criteria  at 
paragraph  (a)(4)(vi)(D)  of  this  section, 
but  not  both.  Where  an  activity  may 
meet  the  job  aggregation  criteria  at  both 
paragraphs  (a)(4)(vi)  (D)  and  (E)  of  this 
section,  the  grantee  may  elect  to  qualify 
the  activity  under  either  criterion,  but 
not  both. 

10.  A  new  §  570.209  is  added  to 
subpart  C  to  read  as  follows: 

§  570.209    Guidelines  for  evaluating  and 
selecting  economic  development  projects. 

The  follow  mg  guidelines  are  provided 
to  assist  the  recipient  to  evaluate  and 
select  activities  to  be  carried  out  for 
economic  development  purposes. 
Specifically,  these  guidelines  are 
applicable  to  activities  that  are  eligible 
for  CDBG  assistance  under  §  570.203. 
These  guidelines  also  apply  to  activities 
carried  out  under  the  authority  of 
§  570.204  that  would  otherwise  be 
eligible  imder  §  570.203,  were  it  not  for 
the  involvement  of  a  Community-Based 
Development  Organization  (CBDO). 
(This  would  include  activities  where  a 
CBDO  makes  loans  to  for-profit 
businesses.)  These  guidelines  are 
composed  of  two  components: 
guidelines  for  evaluating  project  costs 
and  financial  requirements;  and 
standards  for  evaluating  public  benefit. 
The  standards  for  evaluating  public 
benefit  are  mandatory,  but  the 


guidelines  for  evaluating  projects  costs 
and  financial  requirements  are  not. 
(a)  Guidelines  and  Objectives  for 
Evaluating  Project  Costs  and  Financial 
Requirements.  HUD  has  developed 
guidelines  that  are  designed  to  provide 
the  recipient  with  a  framework  for 
financially  underwriting  and  selecting 
CDBG-assisted  economic  development 
projects  which  are  financially  viable 
and  vnW  make  the  most  effective  use  of 
the  CDBG  funds.  These  guidelineb,  also 
referred  to  as  the  underwriting 
guidelines,  are  published  as  appendix  A 
to  this  part.  The  use  of  the  underwriting 
guidelines  published  by  HUD  is  not 
mandator}'.  However,  grantees  electing 
not  to  use  these  guidelines  would  be 
expected  to  conduct  basic  financial 
underwriting  prior  to  the  provision  of 
CDBG  financial  assistance  to  a  for-profit 
business.  Where  appropriate,  HUD's 
underwriting  guidelines  recognize  that 
different  levels  of  review  are 
appropriate  to  take  into  account 
differences  in  the  size  and  scope  of  a 
proposed  project,  and  in  the  case  of  a 
microenterprise  or  other  small  business 
to  take  into  account  the  differences  in 
the  capacity  and  level  of  sophistication 
among  businesses  of  differing  sizes. 
Recipients  are  encouraged,  when  they 
develop  their  own  programs  and 
underwriting  criteria,  to  also  take  these 
factors  into  account.  The  objectives  of 
the  underwriting  guidelines  are  to 
ensure: 

(1)  That  project  costs  are  reasonable; 

(2)  That  all  sources  of  project 
financing  are  committed; 

(3)  That  to  the  extent  practicable. 
CDBG  funds  are  not  substituted  for  non- 
Federal  financial  support; 

(4)  That  the  project  is  financially 
feasible; 

(5)  That  to  the  extent  practicable,  the 
return  on  the  owner's  equity  irvf-tment 
will  not  be  unreasonably  high;  ind 

(6)  That  to  the  extent  practicable, 
CDBG  funds  are  disbursed  on  a  pro  rata 
basis  with  other  finances  provided  to 
the  project. 

(b  J  Standards  for  Evaluating  Public 
Benefit.  The  grantee  is  responsible  for 
making  sure  that  at  least  a  minimum 
level  of  public  benefit  is  obtained  from 
the  expenditure  of  CDBG  funds  under 
the  categories  of  eligibility  governed  by 
these  guidelines.  The  standards  set  forth 
below  identify  the  t\'pes  of  public 
benefit  that  will  be  recognized  for  this 
purpose  and  the  minimum  level  of  each 
that  must  be  obtained  for  the  amount  of 
CDBG  funds  used.  Unlike  the  guidelines 
for  project  costs  and  financial 
requirements  covered  under  paragraph 
(a)  of  this  section,  the  use  of  the 
standards  for  public  benefit  is 
mandatory.  Certain  public  facilities  and 
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aggregate  standards  described  in 
paragraph  (b)(1)  of  this  section: 

(A)  Provides  jobs  exclusively  for 
unemployed  persons  or  participants  in 
one  or  more  of  the  following  programs: 

(l)]ohs  Training  Partnership  Act 
(JTPA); 

(2)  Jobs  Opportunities  for  Basic  Skills 
(JOBS);  or 

(3)  Aid  to  Families  with  Dependent 
Children  (AFDC); 

(B)  Provides  jobs  predominantly  for 
residents  of  PubHc  and  Indian  Housing 
units; 

(C)  Provides  jobs  predominantly  for 
homeless  persons; 

(D)  Provides  jobs  predominantly  for 
low-skilled,  low-  and  moderate- income 
persons,  where  the  business  agrees  to 
provide  clear  opportunities  for 
promotion  and  economic  advancement, 
such  as  through  the  provision  of 
training; 

(E)  Provides  jobs  predominantly  for 
persons  residing  within  a  census  tract 
(or  block  numbering  area)  that  has  at 
least  20  percent  of  its  residents  who  are 
in  poverty; 

(F)  Provides  assistance  to  business(es) 
that  operate(s)  within  a  census  tract  (or 
block  numbering  area)  that  has  at  least 
20  percent  of  its  residents  who  are  in 
poverty; 

(G)  Stabilizes  or  revitalizes  a 
neighborhood  that  has  at  least  70 
percent  of  its  residents  who  are  low- 
and  moderate-income; 

(H)  Provides  assistance  to  a 
Community  Development  Financial 
Institution  that  serve  an  area  that  is 
predominantly  low-  and  moderate- 
income  persons; 

(I)  Provides  assistance  to  a 
Community-Based  Development 
Organization  serving  a  neighborhood 
that  has  at  least  70  percent  of  its 
residents  who  are  low-  and  moderate- 
income; 

(J)  Provides  emplojinent 
opportunities  that  are  an  integral 
component  of  a  project  designed  to 
promote  spatial  deconcentration  of  low- 
and  moderate-income  and  minority 
persons; 

(K)  With  prior  HUD  approval, 
provides  substantial  benefit  to  low- 
income  persons  through  other 
innovative  approaches; 

(L)  Provides  services  to  the  residents 
of  an  area  pursuant  to  a  strategy 
approved  by  HUD  under  the  provisions 
of  §91.215(e)  of  this  title; 

(M)  Creates  or  retains  jobs  through 
businesses  assisted  in  an  area  pursuant 
to  a  strategy  approved  by  HUD  under 
the  provisions  of  §  91.215(e)  of  this  title. 

(3)  Standards  for  individual  activities. 
Any  activity  subject  to  these  guidelines 
which  falls  into  one  or  more  of  the 


following  categories  will  be  considered 
by  HUD  to  provide  insufficient  public 
benefit,  and  therefore  may  under  no 
circumstances  be  assisted  with  CDBG 
funds: 

(i)  The  amount  of  CDBG  assistance 
exceeds  either  of  the  following,  as 
applicable: 

(A)  $50,000  per  full-time  equivalent, 
permanent  job  created  or  retained;  or 

(B)  $1,000  per  low-  and  moderate- 
income  person  to  which  goods  or 
services  are  provided  by  the  activity. 

(ii)  The  activity  consists  of  or  includes 
any  of  the  following: 

(A)  General  promotion  of  the 
community  as  a  whole  (as  opposed  to 
the  promotion  of  specific  areas  and 
programs); 

(B)  Assistance  to  professional  sports 
teams; 

(C)  Assistance  to  privately-owned 
recreational  facilities  that  serve  a 
predominantly  higher-income  clientele, 
where  the  recreational  benefit  to  users 
or  members  clearly  outweighs 
employment  or  other  benefits  to  low- 
and  moderate-income  persons; 

(D)  Acquisition  of  land  for  which  the 
specific  proposed  use  has  not  yet  been 
identified;  and 

(E)  Assistance  to  a  for-profit  business 
while  that  business  or  any  other 
business  owned  by  the  same  person(s) 
or  entity(ies)  is  the  subject  of  unresolved 
findings  of  noncompliance  relating  to 
previous  CDBG  assistemce  provided  by 
the  recipient. 

(4)  Applying  the  individual  activity 
standards,  (i)  Where  an  activity  is 
expected  both  to  create  or  retain  jobs 
and  to  provide  goods  or  services  to 
-  residents  of  an  area,  it  will  be 
disqualified  only  if  the  amount  of  CDBG 
assistance  exceeds  both  of  the  amounts 
in  paragraph  (b)(3)(i)  of  this  section. 

(li)  The  individual  activity  standards 
in  paragraph  (b)(3)(i)  of  this  section 
shall  be  applied  to  the  nimnber  of  jobs 
to  be  created  or  retained,  or  to  the 
number  of  persons  residing  in  the  area 
served  (as  applicable),  as  determined  at 
the  time  funds  are  obligated  to 
activities. 

(iii)  Where  CDBG  assistance  for  an 
activity  is  limited  to  job  training  and 
placement  and/or  other  employment 
support  services,  the  jobs  assisted  with 
CDBG  funds  shall  be  considered  to  be 
created  or  retained  jobs  for  the  purposes 
of  applying  the  individual  activity 
standards  in  paragraph  (b)(3)(i)  of  this 
section. 

(c)  Amendments  to  economic 
development  projects  after  review 
determinations.  If,  after  the  grantee 
enters  into  a  contract  to  provide 
assistance  to  a  project,  the  scope  or 
financial  elements  of  the  project  change 


to  the  extent  that  a  significant  contract 
amendment  is  appropriate,  the  project 
should  be  reevaluated  under  these  and 
the  recipient's  guidelines.  (This  would 
include,  for  example,  situations  where 
the  business  requests  a  change  in  the 
amount  or  terms  of  assistance  being 
provided,  oran  ex-tension  to  the  loan 
payment  period  required  in  the 
contract.)  If  a  reevaluation  of  the  project 
indicates  that  the  financial  elements  and 
public  benefit  to  be  derived  have  also 
substantially  changed,  then  the 
recipient  should  make  appropriate 
adjustments  in  the  amount,  type,  terms 
or  conditions  of  CDBG  assistance  which 
has  been  offered,  to  reflect  the  impact  of 
the  substantial  change.  (For  example,  if 
a  change  in  the  project  elements  results 
in  a  substantial  reduction  of  the  total 
project  costs,  it  may  be  appropriate  for 
the  recipient  to  reduce  the  amount  of 
total  CDBG  assistance.)  If  the  amount  of 
CDBG  assistance  provided  to  the  project 
is  increased,  the  amended  project  must 
still  comply  with  the  public  benefit 
standards  under  paragraph  (b)  of  this 
section. 

(d)  Documentation.  The  grantee  must 
maintain  sufficient  records  to 
demonstrate  the  level  of  public  benefit, 
based  on  the  above  standards,  that  is 
actually  achieved  upon  completion  of 
the  CDBG-assisted  economic 
development  activity(ies)  and  how  that 
compares  to  the  level  of  such  benefit 
anticipated  when  the  CDBG  as,sistance 
was  obligated.  If  the  grantee's  actual 
results  show  a  pattern  of  substantial 
variation  from  anticipated  results,  the 
grantee  is  expected  to  take  all  actions 
reasonably  within  its  control  to  improve 
the  accuracy  of  its  projections.  If  the 
actual  results  demonstrate  that  the 
recipient  has  failed  the  public  benefit 
standards,  HUD  may  require  the 
recipient  to  meet  more  stringent 
standards  in  future  years  as  appropriate. 

Subpart  J— State  Community 
Development  Block  Grant  Program 

11.  Section  570.482  is  amended  by 
adding  paragraphs  (c).  (d),  (e),  (f).  and 
(g)  to  read  as  follows: 

§  570.482    Eligible  activities. 


(c)  Provision  of  Assistance  for 
Microenterprise  Development. 
Microenterprise  development  activities 
eligible  under  Section  105(a)(23)  of  the 
Housing  and  Community  Development 
Act  of  1974  (the  Act),  as  amended,  (42 
U.S.C.  5301  et  seq.)  may  be  carried  out 
either  through  the  recipient  directly  or 
through  public  and  private 
organizations,  agencies,  and  other 


subrecipients  (including  nonprofit  and 
for-profit  subrecipients). 

(a)  Provision  of  Public  Ser\'ices.  The 
following  activities  shall  not  be  subject 
to  the  restrictions  on  public  services 
under  Section  105(a)(8)  of  the  Housing 
and  Community  Development  Act  of 
1974,  as  amended: 

(1)  Support  services  provided  under 
Section  105(a)(23)  of  the  Housing  and 
Community  Development  Act  of  1974. 
as  amended,  and  paragraph  (c)  of  this 
section;  and 

(2)  Services  carried  out  under  the 
provisions  of  Section  105(a)(15)  of  the 
Housing  and  Community  Development 
Act  of  1974,  as  amended,  that  are 
specifically  designed  to  increase 
economic  opportunities  through  job 
training  and  placement  and  other 
employment  support  services, 
including,  but  not  limited  to,  peer 
support  programs,  counseling,  child 
care,  transportation,  and  other  similar 
services. 

(e)  Guidelines  and  Objectives  for 
Evaluating  Project  Costs  and  Financial 
Requirements — (1)  Applicability.  The 
following  guidelines,  also  referred  to  as 
the  underuTiting  guidelines,  are 
pro\ided  to  assist  the  recipient  to 
evaluate  and  select  activities  to  be 
carried  out  for  economic  development 
purposes.  Specifically,  these  guidelines 
are  applicable  to  activities  that  are 
eligible  for  CDBG  assistance  under 
section  105(a)(17)  of  the  Act.  economic 
development  activities  eligible  under 
section  105(a)(14)  of  the  Act,  and 
activities  that  are  part  of  a  community 
economic  development  project  eligible 
under  section  105(a)(15)  of  the  Act.  The 
use  of  the  underwriting  guidelines 
published  by  HUD  is  not  mandatory. 
However,  states  electing  not  to  use  these 
guidelines  would  be  expected  to  ensure 
that  the  state  or  units  of  general  local 
government  conduct  basic  financial 
underwriting  prior  to  the  provision  of 
CDBG  financial  assistance  to  a  for-profit 
business. 

(2)  Objectives.  The  underwriting 
guidelines  are  designed  to  provide  the 
recipient  with  a  framework  for 
financially  underv\Titing  and  selecting 
CDBG-assisted  economic  development 
projects  which  are  financially  viable 
and  will  make  the  most  effective  use  of 
the  CDBG  funds.  Where  appropriate, 
HUD's  underwTiting  guidelines 
recognize  that  different  levels  of  review 
are  appropriate  to  take  into  account 
differences  in  the  size  and  scope  of  a 
proposed  project,  and  in  the  case  of  a 
microenterprise  or  other  small  business 
to  take  into  account  the  differences  in 
the  capacity  and  level  of  sophistication 
among  businesses  of  differing  sizes. 
Recipients  are  encouraged,  when  they 


develop  their  own  programs  and 
underuriting  criteria,  to  also  take  these 
factors  into  account.  These  undervi-riting 
guidelines  are  published  as  appendix  A 
to  this  part.  The  objectives  of  the 
underwriting  guidelines  are  to  ensure: 

(i)  That  project  costs  are  reasonable; 

(ii)  That  all  sources  of  project 
financing  are  committed; 

(iii)  That  to  the  extent  practicable, 
CDBG  funds  are  not  substituted  for  non- 
Federal  financial  support; 

(iv)  That  the  project  is  financially 
ft^asible; 

(v)  That  fo  the  extent  practicable,  the 
return  on  the  owner's  equity  investment 
will  not  be  imrcasonably  high;  and 

(;i)  That  to  the  extent  practicable, 
CDBG  funds  are  disbursed  on  a  pro  rata 
basis  with  other  finances  provided  to 
the  project. 

[f]  Standards  for  Evaluating  Public 
Benefit.  (1)  Purpose  and  Applicability. 
The  grantee  is  responsible  for  making 
sure  that  at  least  a  minimum  level  of 
public  benefit  is  obtained  from  the 
expenditure  of  CDBG  funds  under  the 
categories  of  eligibility  governed  by 
these  standards.  The  standards  set  forth 
below  identif\'  the  types  of  public 
benefit  that  will  be  recognized  for  this 
purpose  and  the  minimum  level  of  each 
that  must  be  obtained  for  the  amount  of 
CDBG  funds  used.  These  standards  are 
applicable  to  activities  that  are  eligible 
for  CDBG  assistance  under  section 
105(a)(17)  of  the  Act,  economic 
development  activities  eligible  under 
section  105(a)(14)  of  the  Act,  and 
activities  that  are  part  of  a  community 
economic  development  project  eligible 
under  section  105(a)(15)  of  the  .Act. 
Certain  public  facilities  and 
improvements  eligible  under  Section 
105(3)(2)  of  the  Act.  which  are 
undertaken  for  economic  development 
purposes,  are  also  subject  to  these 
standards,  as  specified  in 
t?  570.483(b){4)(vi)(F)f2A  Unlike  the 
guidelines  for  project  costs  and  financial 
requinimonts  covered  under  paragraph 
(a)  of  this  section,  the  use  of  the 
standards  for  public  benefit  is 
mandatory. 

(2)  Standards  for  activities  in  the 
aggregate.  Activities  covered  by  these 
standards  must,  in  the  aggregate,  either: 

(i)  Create  or  retain  at  least  one  full- 
time  equivaii>nt.  permanent  job  per 
$35,000  of  CDBG  funds  used;  or 

(ii)  Provide  goods  or  services  to 
residents  of  an  area,  such  that  the 
number  of  low-  and  moderate-income 
persons  residing  in  the  areas  served  by 
the  assisted  businesses  amounts  to  at 
least  one  low-  and  moderate-income 
person  per  $350  of  CDBG  funds  used. 

(3)  Applying  the  aggregate  standards. 
(i)  A  state  shall  apply  the  aggregate 


1950 


glint 

t  le 


1 1 


cf 


rt 


S  iT\-\ 


standard: 
section  tc 
applicablj 
grant.  Th 
ajinual 
HUD  to 
distribut(id 
guarante 
provisiorls 
covered 
the  final 
grant  vea 

(ii)  th. 
aggrHgatf 
jobs  to  b« 
number 
served  (a 
the  time 
a(  tivities 

(iii)  \V1 
bdth  tn  c 
provide 
an  area, 
the  activi 
standard 
but  not  b 

liv)  W 
activity  i 
placemt 
support 
CDBG  fu 
created  o 
of  applvi 

(v)  An] 
standard 
the  folloil' 
grantees 
a^gregat 
paragrapli 

(A)P 
unemplo  >• 
one  or  ni 

^;yiob 

(ITPA); 

12)  Job 
()OBS);  ( 

13)  Ai 
Children 

(B) 
residents 
units 

(C)r 
homeit 

(D) 
low-skill 
persons 
provide 
promoti 
such  as 
training; 

(E) 
persons 
(or  block 
least  20 
in  pover 

(F) 
that 
block  n 


under  paragraph  (e)(2)  of  this 

all  funds  distributed  for 
activities  from  each  annual 

s  includes  the  amount  of  the 
,  any  funds  reallocated  by 
state,  any  program  income 
by  the  state  and  any 
loan  funds  made  under  the 
of  subpart  M  of  this  part 
the  method  of  distribution  in 

itatement  for  a  given  annual 


grantee  shall  apply  the 
standards  to  the  number  of 
created/retained,  or  to  the 
peisons  residing  in  the  area 
applicable),  as  determined  at 
unds  are  obligated  to 


Tf  (. 


Friv 


Prcv 


Prcv 


opei  at 


Federal  Register  /  Vol.  60,  No.  3  /  Thursday.  January  5.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60,  No.  3  /  Thursday,  January  5,  1995  /  Rules  and  Regulations  1951 


ore  an  activity  is  expected 
liate  or  retain  jobs  and  to 

f  nods  or  services  to  residents  of 
grantee  may  elect  to  count 
under  either  the  jobs 
)r  the  area  residents  standard, 
)lh. 

Here  CDBG  assistance  for  an 
limited  to  job  training  and 
and/or  other  employment 
,ices,  the  jobs  assisted  with 
ds  shall  be  considered  to  be 
retained  jobs  for  the  purposes 
ig  the  aggregate  standards, 
activity  subject  to  these 
which  meets  one  or  more  of 
.'ing  criteria  may,  at  the 
option,  be  excluded  from  the 
standards  described  in 
(f)(2)  of  this  section: 
ides  jobs  exclusively  for 
ed  persons  or  participants  in 
)re  of  the  following  programs: 
Training  Partnership  Act 

Opportunities  for  Basic  Skills 


to  Families  with  Dependent 

(AFDC): 

tides  jobs  predominantly  for 

of  Public  and  Indian  Housing 


Hies  jobs  predominantly  for 
persons; 


ides  jobs  predominantly  for 
;d.  low-  and  moderate-income 
Inhere  the  business  agrees  to 
lear  opportunities  for 

and  economic  advancement, 
ugh  the  provision  of 


rn 
tire 


ides  jobs  predominantly  for 
esiding  within  a  census  tract 
numbering  area)  that  has  at 
lercent  of  its  residents  who  are 


ides  assistance  to  business(es) 
e(s)  within  a  census  tract  (or 
u  inhering  area)  that  has  at  least 


20  percent  of  its  residents  who  are  in 
poverty; 

(G)  Stabilizes  or  revitalizes  a 
neighborhood  income  that  has  at  least 
70  percent  of  its  residents  who  are  low- 
and  moderate-income; 

(H)  Provides  assistance  to  a 
Community  Development  Financial 
Institution  (as  defined  in  the 
Community  Development  Banking  and 
Financial  Institutions  Act  of  1994,  (12 
U.S.C.  4701  note))  serving  an  area  that 
has  at  least  70  percent  of  its  residents 
who  are  low-  and  moderate-income; 

(1)  Provides  assistance  to  an 
organization  eligible  to  carry  out 
activities  under  section  105(a)(15)  of  the 
Act  serving  an  area  that  has  at  least  70 
percent  of  its  residents  who  are  low- 
and  moderate-income; 

(J)  Provides  employment 
opportunities  that  are  an  integral 
component  of  a  project  designed  to 
promote  spatial  deconcentration  of  low- 
and  moderate-income  and  minority 
persons: 

(K)  With  prior  HUD  approval, 
provides  substantial  benefit  to  low- 
income  persons  through  other 
innovative  approaches. 

(4)  Standards  for  individual  activities. 
Any  activity  subject  to  these  .standards 
which  falls  into  one  or  more  of  the 
following  categories  v.ill  be  considered 
by  HUD  to  provide  insufficient  public 
benefit,  and  therefore  may  under  no 
circumstances  be  assisted  with  CDBG 
funds: 

(i)  The  amount  of  CDBG  assistance 
exceeds  either  of  the  following,  as 
applicable: 

(A)  $50,000  per  full-time  equivalent, 
permanent  job  created  or  retained;  or 

(B)  $1,000  per  low-  and  moderate- 
income  person  to  which  goods  or 
services  are  provided  by  the  activity. 

(ii)  The  activity  consists  of  or  includes 
any  of  the  following: 

(A)  General  promotion  of  the 
community  as  a  whole  (as  opposed  to 
the  promotion  of  specific  areas  and 
programs); 

(B)  Assistance  to  professional  sports 
teams; 

(C)  Assistance  to  privately-owned 
recreational  facilities  that  serve  a 
predominantly  higher-income  clientele, 
where  the  recreational  benefit  to  users 
or  members  clearly  outweighs 
employment  or  other  benefits  to  low- 
and  moderate-income  persons; 

(D)  Acquisition  of  land  for  which  the 
specific  proposed  use  has  not  yet  been 
identified;  and 

(E)  Assistance  to  a  for-profit  business 
while  that  business  or  any  other 
business  owned  by  the  same  person(s) 
or  entity(ies)  is  the  subject  of  unresolved 
findings  of  noncompliance  relating  to 


previous  CDBG  assistance  provided  by 
the  recipient. 

(5)  Applying  the  individual  activity 
standards,  (i)  Where  an  activity  is 
expected  both  to  create  or  retain  jobs 
and  to  provide  goods  or  services  to 
residents  of  an  area,  it  will  be 
disqualified  only  if  the  amount  of  CDBG 
assistance  exceeds  both  of  the  amounts 
in  paragraph  (f)(4)(i)  of  this  section. 

(li)  The  mdividual  activity  tests  in 
paragraph  (f)(4)(i)  of  this  section  shall  be 
applied  to  the  number  of  jobs  to  be 
created  or  retained,  or  to  the  number  of 
persons  residing  in  the  area  served  (as 
applicable),  as  determined  at  the  tinie 
funds  are  obligated  to  activities. 

(iii)  Where  CDBG  assistance  for  an 
activity  is  limited  to  job  training  and 
placement  and/or  other  employment 
support  services,  the  jobs  assisted  with 
CDBG  funds  shall  be  considered  to  be 
created  or  retained  jobs  for  the  purposes 
of  applying  the  individual  activity 
standards  in  paragraph  (f)(4)(i)  of  this 
section. 

(6)  Documentation.  The  state  and  its 
grant  recipients  must  maintain 
sufficient  records  to  demonstrate  the 
level  of  public  benefit,  based  on  the 
above  .standards,  that  is  actually 
achieved  upon  completion  of  the  CDBG- 
assisted  economic  development 
activily(ies)  and  how  that  compares  'o 
the  level  of  such  benefit  anticipated 
when  the  CDBG  assistance  was 
obligated.  If  a  state  grant  recipient's 
actual  results  show  a  pattern  of 
substantial  variation  from  anticipated 
results,  the  state  and  its  recipient  are 
expected  to  take  those  actions 
reasonably  within  their  respective 
control  to  improve  the  accuracy  of  the 
projections.  If  the  actual  resuhs 
demonstrate  that  the  state  has  failed  the 
public  benefit  standards,  HUD  may 
require  the  state  to  meet  more  stringent 
standards  in  future  years  as  appropriate. 

(g)  Amendments  to  economic 
development  projects  after  review 
determinations.  If,  after  the  grantee 
enters  into  a  contract  to  provide 
assistance  to  a  project,  the  scope  or 
financial  elements  of  the  project  change 
to  the  e.xtent  that  a  significant  contract 
amendment  is  appropriate,  the  project 
should  be  reevaluated  under  these  and 
the  recipient's  guidelines.  (This  would 
include,  for  example,  situations  where 
the  business  requests  a  change  in  the 
amount  or  terms  of  assistance  being 
provided,  or  an  extension  to  the  loan 
payment  period  required  in  the 
contract.)  If  a  reevaluation  of  the  pro)t!ct 
indicates  that  the  financial  elements  and 
public  benefit  to  be  derived  have  also 
substantially  changed,  then  the 
recipient  should  make  appropriate 
adjustments  in  the  amount,  type,  terms 


or  conditions  of  CDBG  assistance  which 
has  been  offered,  to  reflect  the  impact  of 
the  substantial  change.  (For  example,  if 
a  change  in  the  project  elements  results 
in  a  substantial  reduction  of  the  total 
project  costs,  it  may  be  appropriate  for 
the  recipient  to  reduce  the  amount  of 
total  CDBG  assistance.)  If  the  amount  of 
CDBG  assistance  provided  to  the  project 
is  increased,  the  amended  project  must 
still  comply  with  the  public  benefit 
standards  under  paragraph  (f)  of  this 
section. 
12.  Section  570.483  is  amended  by: 

a.  Revising  the  section  heading; 

b.  Adding  a  new  paragraph  (b)(l)(iv): 

c.  Revising  paragraph  (b)(2)(i){C),  and 
adding  new  paragraphs  (b)(2)(iv)  and 
(b)(2)(v): 

d.  Revising  paragraph  (b)(3) 
introductory  text; 

e.  Redesignating  paragraph  (b)(4)(iv) 
as  (b)(4)(vi),  and  by  adding  new 
paragraphs  (b)(4)(iv)  and  (v); 

f.  Revising  newly  designated 
paragraph  (b)(4)(vi)(B); 

g.  Redesignating  newly  designated 
paragraph  (b)(4)(vi)(c)  as  paragraph 
(b)(4)(vi)(F)  and  revising  it; 

h.  Adding  new  paragraphs 
(b)(4)(vi)(C),  (D)  and  (E);  and 

i.  Adding  new  paragraphs  (e)(4)  and 
(5).  to  read  as  follows: 

§  570.483    Criteria  for  national  objectives. 

***** 

00'  '  * 

(!)•    *    * 

(iv)  Activities  meeting  the 

requirements  of  paragraph  (e)(4)(i)  of 

this  section  may  also  be  considered  to 

qualify  under  this  paragraph  (b). 

(2)*    •   * 
(i)  .   .   . 

(C)  Activities  where  the  benefit  to 
low-  and  moderate-income  persons  to  be 
considered  is  the  creation  or  retention  of 
jobs,  except  as  provided  in  paragraph 
(b)(2)(v)  of  this  section. 
***** 

(iv)  A  microenterprise  assistance 
activity  (carried  out  in  accordance  with 
the  provisions  of  Section  105(a)(23)  of 
the  Act  or  §  570.482(c)  and  limited  to 
microenterp rises)  with  respect  to  those 
owners  of  microenterprises  and  persons 
developing  microenterprises  assisted 
under  the  activity  who  are  low-  and 
moderate-income  persons.  For  purposes 
of  this  paragraph,  persons  determined  to 
be  low  and  moderate  income  may  be 
presumed  to  continue  to  qualify  as  such 
for  up  to  a  three-year  period. 

(v)  An  activity  designed  to  provide  job 
training  and  placement  and/or  other 
employment  support  services, 
including,  but  not  limited  to,  peer 
support  programs,  counseling,  child 
(are,  transportation,  and  other  similar 


services,  in  which  the  percentage  of 
low-  and  moderate-income  persons 
assisted  is  less  than  51  percent  may 
qualify  under  this  paragraph  in  the 
following  limited  circumstances: 

(A)  In  such  cases  where  such  training 
or  provision  of  supportive  services  is  an 
integrally-related  component  of  a  larger 
project,  the  only  use  of  CDBG  assistance 
for  the  project  is  to  provide  the  job 
training  and/or  supportive  services;  and 

(B)  The  proportion  of  the  total  cost  of 
the  project  borne  by  CDBG  funds  is  no 
greater  than  the  proportion  of  the  total 
number  of  persons  assisted  who  are  low 
or  moderate  income. 

(3)  Housing  activities.  An  eligible 
activity  carried  out  for  the  purpose  of 
providing  or  improving  permanent 
residential  structures  which,  upon 
completion,  will  be  occupied  by  low- 
and  moderate-income  households.  This 
would  include,  but  not  necessarily  be 
limited  to,  the  acquisition  or 
rehabilitation  of  property,  conversion  of 
non-residential  structures,  and  new 
housing  construction.  If  the  structure 
contains  two  dwelling  units,  at  least  one 
must  be  so  occupied,  and  if  the 
structure  contains  more  than  two 
dwelling  units,  at  least  51  percent  of  the 
units  must  be  so  occupied.  Where  two 
or  more  rental  buildings  being  assisted 
are  or  will  be  located  on  the  same  or 
contiguous  properties,  and  the  buildings 
will  be  under  common  ownership  and 
management,  the  grouped  buildings 
may  be  considered  for  this  purpose  as 
a  single  structure.  Where  housing 
activities  being  assisted  meet  the 
requirements  of  paragraph  (e)(4)(ii)  of 
this  section,  all  such  housing  may  also 
be  considered  for  this  purpose  as  a 
single  structure.  For  rental  housing, 
occupancy  by  low  and  moderate  income 
households  must  be  at  affordable  rents 
to  qualify  under  this  criterion.  The 
recipient  shall  adopt  and  make  public 
its  standards  for  determining 
"affordable  rents"  for  this  purpose.  The 
following  shall  also  qualify  under  this 
criterion:  , 

***** 

(4)*    *    '        . 

(iv)  For  purposes  of  determining 
whether  a  job  is  held  by  or  made 
available  to  a  low-  or  moderate-income 
person,  the  person  may  be  presumed  to 
be  a  low-  or  moderate-income  person  if: 

(A)  He/she  resides  within  a  census 
tract  (or  block  numbering  area)  that 
cither: 

(7)  Meets  the  requirements  of 
paragraph  (b)(4)(v)  of  this  section;  or 

(2)  Has  at  least  70  percent  of  its 
residents  who  are  low-  and  moderate- 
income  persons;  or 

(B)  The  assisted  business  is  located 
within  a  census  tract  (or  block 


numbering  area)  that  meets  the 
requirements  of  paragraph  (b)(4)(v)  of 
this  section  and  the  job  under 
consideration  is  to  be  located  within 
that  census  tract. 

(v)  A  census  tract  (or  block  numbering 
area)  qualifies  for  the  presumptions 
permitted  under  paragraphs  (b)(4)(iv) 
(A)(1)  and  (B)  of  this  section  if  it  is 
either  part  of  a  Federally-designated 
Empowerment  Zone  or  Enterprise 
Community  or  meets  the  following 
criteria: 

(A)  It  has  a  poverty  rate  of  at  least  20 
percent  as  determined  by  the  most 
recently  available  decennial  census 
information; 

(B)  It  does  not  include  any  portion  of 
a  central  business  district,  as  this  term 
is  used  in  the  most  recent  Census  of 
Retail  Trade,  unless  the  tract  has  a 
poverty  rate  of  at  least  30  percent  as 
determined  by  the  most  recently 
available  decennial  census  information; 
and 

(C)  It  evidences  pervasive  poverty  and 
general  distress  by  meeting  at  least  one 
of  the  following  standards: 

(1)  All  block  groups  in  the  census 
tract  have  poverty  rates  of  at  least  20 
percent; 

(2)  The  specificactivity  being 
undertaken  is  located  in  a  block  group 
that  has  a  poverty  rate  of  at  least  20 
percent;  or 

(3)  Upon  the  written  request  of  the 
recipient.  HUD  determines  that  the 
census  tract  exhibits  other  objectively 
determinable  signs  of  general  distress 
such  as  high  incidence  of  crime, 
narcotics  use,  homelessness.  abandoned 
housing,  and  deteriorated  infrastructure 
or  substantial  population  decline. 

(vi)'    *    • 

(B)  Where  CDBG  funds  are  used  to 
pay  for  the  staff  and  overhead  costs  t)f 
a  subrecipii-nt  specified  in  section 
105(a)(15)  of  the  Act  making  loans  to 
businesses  exclusively  from  non-CDBG 
funds,  this  requirement  may  be  met  by 
aggregating  the  jobs  created  by  all  of  the 
businesses  receiving  loans  during  any 
one-vear  period. 

(C)  Where  CDBG  funds  are  used  by  a 
recipient  or  subrecipient  to  provide 
technical  assistance  to  businesses,  this 
requirement  may  be  met  by  aggregating 
the  jobs  created  or  retained  by  all  of  the 
businesses  receiving  technical 
assistance  during  any  one-year  period. 

(D)  Where  CDBG  funds  are  used  for 
activities  meeting  the  criteria  listed  at 

§  570.482(f)(3)(v).  this  requirement  may 
be  met  by  aggregating  the  jobs  created  or 
retained  by  all  businesses  for  which 
CDBG  assistance  is  obligated  for  such 
activities  during  any  one-year  period, 
except  as  provided  at  paragraph  (e)(5)  of 
this  section. 
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CDBG  funds  are  used  for 
ities  or  improvements  which 
in  the  creation  or  retention  of 
than  one  business,  this 
may  be  met  by  aggregating 
ated  or  retained  by  ail  such 
as  a  result  of  the  public 
improvement. 

the  public  facility  or 
is  undertaken  principally 
of  one  or  more  particular 
.  but  where  other  businesses 
benefit  from  the  assisted 
requirement  may  be  met  by 
only  the  jobs  created  or 
those  businesses  for  which 
/improvement  is  principally 
,  provided  that  the  cost  (in 
s)  for  the  facility/ 

is  less  than  $10,000  per 
full-time  equivalent  job  to  be 
retained  by  those  businesses, 
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d  or  retained  (as  determined 
[b)(4)(iii)(C)(7)ofthis 
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ted  or  retained  as  a  result 
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one  year  after  the  physical 
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ust  comply  with  the  public 
dards  at  §  570.482(e). 
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vities  carried  out  by  the 
unity  Development  Financial 
for  the  purpose  of  creating  or 
retaining  jobs  may,  at  the  option  of  the 


unit  of  general  local  goveriunent,  be 
considered  to  meet  the  requirements  of 
this  paragraph  under  the  criteria  at 
paragraph  (b)(l)(iv)  of  this  section  in 
lieu  of  tiie  criteria  at  paragraph  (b)(4)  of 
this  section;  and 

(ii)  All  housing  activities  for  which 
the  Community  Development  Financial 
Institution  obligates  CDBG  assistance 
during  any  one-year  period  may  be 
considered  to  be  a  single  structure  for 
purposes  of  applying  the  criteria  at 
paragraph  {b)(3)  of  this  section. 

(5)  VVnere  an  activity  meeting  the 
criteria  at  §57Q.482(f)(3)(v)  also  meets 
the  requirements  at  paragraph  (e)(4)(i)  of 
this  section,  the  unit  of  general  local 
government  may  elect  to  qualify  the 
activity  under  either  the  area  benefit 
criteria  at  paragraph  (b)(l)(iv)  of  this 
section  or  the  job  aggregation  criteria  at 
paragraph  (b)(4)(vi){D)  of  this  section, 
but  not  both.  Where  an  activity  may 
meet  the  job  aggregation  criteria  at  both 
paragraphs  (b)(4)(vi)  (D)  and  (E)  of  this 
section,  the  unit  of  general  local 
government  may  elect  to  qualify  the 
activity  under  either  criterion,  but  not 

both. 

*  •        *      -  *        » 

13.  Section  570.489  is  amended  by: 

a.  Revising  paragraph  (e)(1) 
introductory  text; 

b.  Redesignating  paragraph  (e)(2)  as 
paragraph  (e)(3);  and 

c.  Adding  a  new  paragraph  (e)(2),  to 
read  as  follows: 

§  570.489    Program  administrative 
requirements. 

•  *         «         *         •  • 

(e)  Program  income.  (1)  For  the 
purposes  of  this  subpart,  "program 
income"  is  defined  as  gross  income 
received  by  a  state,  a  unit  of  general 
local  government  or  a  subrecipient  of  a 
unit  of  general  local  government  that 
%vas  generated  from  the  use  of  CDBG 
funds,  except  as  provided  in  paragraph 
(e)(2)  of  this  section.  When  income  is 
generated  by  an  activity  that  is  only 
partially  assisted  with  CDBG  funds,  the 
income  shall  be  prorated  to  reflect  the 
percentage  of  CDBG  funds  used  (e.g.,  a 
single  loan  supported  by  CDBG  funds 
and  other  funds;  a  single  parcel  of  land 
purchased  with  CDBG  funds  and  other 
funds).  Program  income  includes,  but  is 
not  limited  to,  the  following: 
***** 

(2)  "Program  income"  does  not 
include  the  following: 

(i)  The  total  amount  of  funds  which 
is  less  than  525,000  received  in  a  single 
year  that  is  retained  by  a  unit  of  general 
local  government  and  its  subrecipients; 

(ii)  Amounts  generated  by  activities 
eligible  under  section  105(a){15)  of  the 
Act  and  carried  out  by  an  entity  under 


the  authority  of  section  105(a)(15)  of  the 
Act; 

(iii)  Amounts  generated  by  activities 
that  are  financed  by  a  loan  guaranteed 
under  Section  108  of  the  Act  and  meet 
one  or  more  of  the  public  benefit  criteria 
specified  at  §  570.482(f)(3)(v)  or  are 
carried  out  in  conjunction  with  a  grant 
under  Section  108(q)  of  the  Act  in  an 
area  determined  by  HUD  to  meet  the 
eligibility  requirements  for  designation 
as  an  Urban  Empowerment  Zone 
pursuant  to  24  CFR  part  597,  subpart  B. 
Such  exclusion  shall  not  apply  if  CDBG 
funds  are  used  to  repay  the  guaranteed 
loan.  When  such  a  guaranteed  loan  is 
partially  repaid  with  CDBG  funds,  the 
amount  generated  shall  be  prorated  to 
reflect  the  percentage  of  CDBG  funds 
used.  Amounts  generated  by  activities 
financed  with  loans  guaranteed  under 
Section  108  of  the  Act  which  are  not 
defined  as  program  income  shall  be 
treated  as  miscellaneous  revenue  and 
shall  not  be  subject  to  any  of  the 
requirements  of  this  part.  However, 
such  treatment  shall  not  affect  the  right 
of  the  Secretary  to  require  the  Section 
108  borrower  to  pledge  such  amounts  as 
security  for  the  guaranteed  loan.  The 
determination  whether  such  amounts 
shall  constitute  program  income  shall  be 
governed  by  the  provisions  of  the 
contract  required  at  §  570.705(b)(1). 


Subpart  J— Grant  Administration 

14.  Section  570.500  is  amended  by 
revising  paragraph  (a)  introductory  text; 
by  adding  a  new  paragraph  (a)(4);  and 
by  revising  parag-aph  (c);  to  read  as 
follows: 

§570.500    Dermitions. 

*         »         •         »         » 

(a)  Program  income  means  gross 
income  received  by  the  recipient  or  a 
subrecipient  directly  generated  from  the 
use  of  CDBG  funds,  except  as  provided 
in  paragraph  (a)(4)  of  this  section. 
***** 

(4)  Program  income  does  not  include: 
(i)  Any  income  received  in  a  single 
program  year  by  the  recipient  and  all  its 
subrecipients  if  the  total  amount  of  such 
income  does  not  exceed  525,000;  and 
(ii)  Amounts  generated  by  activities 
that  are  financed  by  a  loan  guaranteed 
under  Section  108  of  the  Act  and  meet 
one  or  more  of  the  public  benefit  criteria 
specified  at  §  570.209(b)(2)(v)  or  are 
carried  out  in  conjunction  with  a  grant 
under  Section  108(q)  in  an  area 
determined  by  HUD  to  meet  the 
eligibility  requirements  for  designation 
as  an  Urban  Empowerment  Zone 
pursuant  to  24  CFR  part  597,  subpart  B. 
Such  exclusion  shall  not  apply  if  CDBG 


funds  are  used  to  repay  the  guaranteed 
loan.  When  such  a  guaranteed  loan  is 
partially  repaid  with  CDBG  funds,  the 
amount  generated  shall  be  prorated  to 
reflect  the  percentage  of  CDBG  funds 
used.  Amounts  generated  by  activities 
financed  with  loans  guaranteed  under 
Section  108  which  are  not  defined  as 
program  income  shall  be  treated  as 
miscellaneous  revenue  and  shall  not  be 
subject  to  any  of  the  requirements  of 
this  Part.  However,  such  treatment  shall 
not  affect  the  right  of  the  Secretary  to 
require  the  Section  108  borrower  to 
pledge  such  amounts  as  security  for  the 
guaranteed  loan.  The  determination 
whether  such  amounts  shall  constitute 
program  income  shall  be  governed  by 
the  provisions  of  the  contract  required 
at  §  570.705(b)(1). 
***** 

(c)  Subrecipient  means  a  public  or 
private  nonprofit  agency,  authority  or 
organization,  or  a  for-profit  entity 
authorized  under  §  570.201(o),  receiving 
CDBG  funds  from  the  recipient  to 
undertake  activities  eligible  for  such 
assistance  under  Subpart  C  of  this  part. 
The  term  excludes  an  entity  receiving 
CDBG  funds  from  the  recipient  under 
the  authority  of  §  570.204.  The  term 
includes  a  public  agency  designated  by 
a  metropolitan  city  or  urban  county  to 
receive  a  loan  guarantee  under  Subpart 
M  of  this  part,  but  does  not  include 
contractors  providing  supplies, 
equipment,  construction  or  services 
subject  to  the  procurement  requirements 
in  24  CFR  85.36  or  in  Attachment  O  of 
OMB  Circular  A-110,  as  applicable. 

15.  Section  570.506  is  amended  by 
revising  paragraph  (b)  introductory  text; 
by  removing  the  semicolon  at  the  end  of 
paragraph  (b)(2)(iii)  and  adding  a  period 
in  its  place;  by  redesignating  paragraphs 
(b)(7)  through  (b)(ll)  as  paragraphs 
(b)(8)  through  (b)(12),  respectively;  by 
adding  a  new  paragraph  (b)(7);  and  by 
revising  paragraph  (c),  to  read  as 
follows: 

§  570.506    Records  to  t>e  maintained. 

***** 

(b)  Records  demonstrating  that  each 
activity  undertaken  meets  one  of  the 
criteria  set  forth  in  §570.208.  (Where 
information  on  income  by  family  size  is 
required,  the  recipient  may  substitute 
evidence  establishing  that  the  person 
assisted  qualifies  under  another 
program  having  income  qualification 
criteria  at  least  as  restrictive  as  that  used 
in  the  definitions  of  "low  and  moderate 
income  person"  and  "low  and  moderate 
income  household"  (as  applicable)  at 
§  570.3,  such  as  Job  Training 
Partnership  Act  (JTPA)  and  welfare 
programs;  or  the  recipient  may 
substitute  evidence  that  the  assisted 


person  is  homeless;  or  the  recipient  may 
substitute  a  copy  of  a  verifiable 
certification  from  the  assisted  person 
that  his  or  her  family  income  does  not 
exceed  the  applicable  income  limit 
established  in  accordance  with  §570.3; 
or  the  recipient  may  substitute  a  notice 
that  the  assisted  person  is  a  referral  from 
a  state,  county  or  local  employment 
agency  or  other  entity  that  agrees  to 
refer  individuals  it  determines  to  be  low 
and  moderate  income  persons  based  on 
HUD's  criteria  and  agrees  to  maintain 
documentation  supporting  these 
determinations.)  Such  records  shall 
include  the  following  information: 
***** 

(7)  For  purposes  of  documenting, 
pursuant  to  paragraphs  (b)(5)(i)(B), 
(b](5){ii)(C).  (b)(6)(iii)  or  (b)(6)(v)  of  this 
section,  that  the  person  for  whom  a  job 
was  either  filled  by  or  made  available  to 
a  low-  or  moderate-income  person  based 
upon  the  census  tract  where  the  person 
resides  or  in  which  the  business  is 
located,  the  recipient,  in  lieu  of 
maintaining  records  showing  the 
person's  family  size  and  income,  may 
substitute  records  showing  either  the 
person's  address  at  the  time  the 
determination  of  income  status  was 
made  or  the  address  of  the  business 
providing  the  job,  as  applicable,  the 
census  tract  in  which  that  address  was 
located,  the  percent  of  persons  residing 
in  that  tract  who  either  are  in  poverty 
or  who  are  low-  and  moderate-income, 
as  applicable,  the  data  source  used  for 
determining  the  percentage,  and  a 
description  of  the  pervasive  poverty  and 
general  distress  in  the  census  tract  in 
sufficient  detail  to  demonstrate  how  the 
census  tract  met  the  criteria  in 
§  570.208(a)(4)(v),  as  applicable. 
***** 

(c)  Records  which  demonstrate  that 
the  recipient  has  made  the 
determinations  required  as  a  condition 
of  eligibility  of  certain  activities,  as 
prescribed  in  §§  570.201(f),  570.201(1), 
570.202(b)(3).  570.203(b),  570.204(a), 
570.206(f),  and  570.209. 
***** 

16.  Appendix  A  is  added  to  part  570 
to  read  as  follows: 

Appendix  A  to  Part  570 — Guidelines  and 
Objectives  for  Evaluating  Project  Costs  and 
Financial  Requirements 

I.  Guidelines  and  Objectives  for  Evaluating 
Project  Costs  and  Financial  Requirements. 
HUD  has  developed  the  following  guidelines 
that  are  designed  to  provide  the  recipient 
with  a  framework  for  financially 
underwriting  and  selecting  CDBG-assisted 
economic  development  projects  which  are 
financially  viable  and  will  make  the  most 
effective  use  of  the  CDBG  funds.  The  use  of 
ttiese  underwriting  guidelines  as  published 
by  Hl'D  is  not  mandatory:  However,  grantees 


electing  not  to  use  these  underwritfng 
guidelines  would  be  expyecttd  to  conduct 
basic  financial  under\\Titing  prior  to  the 
provision  of  CDBG  financial  assistance  to  a 
for-profit  business.  States  electing  not  to  u^^e 
these  underwriting  guidelines  would  be 
expected  to  ensure  that  the  state  or  units  of 
general  local  government  conduct  basic 
financial  underwriting  prior  to  the  provision 
of  CDBG  financial  assistance  to  a  for-profit 
business. 

II.  Where  appropriate,  HL'D's  underwriting 
guidelines  recognize  that  different  levels  of 
review  are  appropriate  to  take  into  account 
differences  in  the  size  and  scope  of  a 
proposed  project,  and  in  the  case  of  a 
microenterprise  or  other  small  business  to 
take  into  account  the  differences  in  the 
capacity  and  level  of  sophistication  among 
businesses  of  differing  sizes. 

III.  Recipients  are  encouraged,  when  ihey 
develop  their  own  programs  and 
underwriting  criteria,  to  also  take  thesi- 
factors  into  account.  For  example,  a  recipient 
administering  a  program  providing  only 
technical  assistance  to  small  businesses 
might  choose  to  apply  underwriting 
guidelines  to  the  technical  assistance 
program  as  a  whole,  rather  than  to  each 
instance  of  assistance  to  a  business.  Given 
the  nature  and  dollar  value  of  such  a 
program,  a  recipient  might  choose  to  limit  its 
evaluation  to  factors  such  as  the  extent  of 
need  for  this  type  of  assistance  by  the  target 
group  of  businesses  and  the  extent  to  which 
this  type  of  assistance  is  already  available 

IV.  The  objectives  of  the  underwriting 
guidelines  are  to  ensure: 

(1)  that  project  costs  are  reasonable; 

(2)  that  all  sources  of  project  financing  ht<; 
committed: 

(3)  that  to  the  extent  practicable.  CDBG 
funds  are  not  substituted  for  non-Federal 
financial  support: 

(4)  that  the  project  is  financially  feasible: 

(5)  that  to  the  extent  practicable,  the  return 
on  the  owner's  equity  investment  will  not  N- 
urueasonably  high:  and 

(6)  that  to  the  extent  practicable.  CDBG 
funds  are  disbursed  on  a  pro  rata  basis  with 
other  finances  provided  to  the  project. 

1.  Proiech.cost!-  are  reasonable,  i.  Rev  levving 
costs  for  reasonableness  is  important.  It  will 
help  the  recipient  avoid  providing  either  too 
much  or  too  little  CDBG  assistance  for  the 
proposed  project.  Therefore,  it  is  suggested 
that  the  grantee  obtain  a  breakdown  of  all 
project  costs  and  that  each  cost  element 
making  up  the  project  be  reviewed  for 
reasonableness.  The  amount  of  time  and 
resources  the  rec  ipient  expends  evaluating 
the  reasonableness  of  a  cost  element  should 
be  commensurate  with  its  cost.  For  example, 
it  would  be  appropriate  for  an  experienced 
reviewer  looking  at  a  cost  element  of  less 
than  SIO.OOO  to  judge  the  reasonableness  of 
that  cost  based  upon  his  or  her  knowledge 
and  common  sense.  For  a  cost  element  in 
excess  of  SIO.OOO.  it  would  be  more 
appropriate  for  the  reviewer  to  compare  the 
cost  element  with  a  third-party,  fair-market 
price  quotation  for  that  cost  element.  Third- 
party  price  quotations  may  also  be  used  by 
a  reviewer  to  help  determine  the 
reasonableness  of  cost  elements  below 
SIO.OOO  when  the  reviewer  evaluates  projects 
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substitution  of  CDBG  funds  for 
financial  support,  i.  The 
should  review  the  economic 
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antially  reduce  the  amount  of 
financial  support  for  the  activity, 
(lelp  the  recipient  to  make  the  most 
of  its  CDBG  funds  for  economic 
n^ent.  To  reach  this  determination, 
s  reviewer  would  conduct  a 
inderwriting  analysis  of  the  project, 
reviews  of  appropriate  projections 
!S.  expenses,  debt  service  and 
equity  investments  in  the  project, 
of  this  review  should  be 
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e  of  the  high  cost  of  underwriting 
ing  loans,  many  private  financial 
not  finance  commercial  projects 
s  than  SIOO.OOO.  A  recipient 
niliarize  itself  with  the  lending 
Df  the  financial  institutions  in  its 
V.  If  the  project's  total  cost  is  one 
normally  fall  within  the  range 
ial  institutions  participate,  then 
nt  should  normally  determine  the 


A.  Private  debt  financing — whether  or  not 
the  participating  private,  for-profit  business 
(or  other  entity  having  an  equity  interest)  has 
applied  for  private  debt  financing  from  a 
commercial  lending  institution  and  whether 
that  institution  has  completed  all  of  its 
financial  underwriting  and  loan  approval 
actions  resulting  in  either  a  firm  commitment 
of  its  funds  or  a  decision  not  to  participate 

in  the  project;  and 

B.  Equity  participation — whether  or  not  the 
degree  of  equity  participation  is  reasonable 
given  general  industry  standards  for  rates  of 
return  on  equity  for  similar  projects  with 
similar  risks  and  given  the  financial  capacity 
of  the  entrepreneurfs)  to  make  additional 
financial  investments. 

iii.  If  the  recipient  is  assisting  a 
microenterprise  owned  by  a  low-  or 
moderate-income  person(s),  in  conducting  its 
review  under  this  paragraph,  the  recipient 
might  only  need  to  determine  that  non- 
Federal  sources  of  financing  are  not  available 
(at  terms  appropriate  for  such  financing)  in 
the  community  to  serve  the  low-  or  moderate- 
income  entrepreneur. 

4.  Financial  feasibility  of  the  project,  i.  The 
public  benefit  a  grantee  expects  to  derive 
from  the  CDBG  assisted  project  (the  subject 
of  separate  regulatory  standards)  will  not 
materialize  if  the  project  is  not  financially 
feasible.  To  determine  if  there  is  a  reasonable 
chance  for  the  project's  success,  the  recipient 
should  evaluate  the  financial  viability  of  the 
project.  A  project  would  be  considered 
financially  viable  if  all  of  the  assumptions 
about  the  project's  market  share,  sales  levels, 
growth  (Kitential,  projections  of  revenue, 
project  expenses  and  debt  service  (including 
repayment  of  the  CDBG  assistance  if 
appropriate)  were  determined  to  be  realistic 
and  met  the  project's  break-even  point 
(which  is  generally  the  point  at  which  all 
revenues  are  equal  to  all  expenses).  Generally 
speaking,  an  economic  development  project 
that  does  not  reach  this  break-even  point  over 
time  is  not  financially  feasible.  The  following 
should  be  noted  in  this  regard; 

A.  some  projects  make  provisions  for  a 
negative  cash  flow  in  the  early  years  of  the 
project  while  space  is  being  leased  up  or 
sales  volume  built  up,  but  the  project's 
projections  should  take  these  factors  into 
account  and  provide  sources  of  financing  for 
such  negative  cash  flow;  and 

B.  it  is  expected  that  a  financially  viable 
project  will  also  project  sufficient  revenues  to 
provide  a  reasonable  return  on  equity 

-investment.  The  recipient  should  carefully 
examine  any  project  that  is  not  economically 
able  to  provide  a  reasonable  return  on  equity 
investment.  Under  such  circumstances,  a 
business  may  be  overstating  its  real  equity 
investment  (actual  costs  of  the  project  may  be 
overstated  as  well),  or  it  may  be  overstating 
some  of  the  project's  operating  expenses  in 


the  expectation  that  the  difference  will  be 
taken  out  as  profits,  or  the  business  may  be 
overly  pessimistic  in  its  market  share  and 
revenue  projections  and  has  downplayed  its 
profits. 

ii.  In  addition  to  the  financial  underwriting 
reviews  carried  out  earlier,  the  recipient 
should  evaluate  the  experience  and  capacity 
of  the  assisted  business  owners  to  manage  an 
assisted  business  to  achieve  the  projections. 
Based  upon  its  analysis  of  these  factors,  the 
recipient  should  identif\  those  elements,  if 
any,  that  pose  the  greatest  risks  contributing 
to  the  project's  lack  of  financial  feasibility 

5.  Return  on  equity  iniT^rment.  To  the 
extent  practicable,  the  CDBG  assisted  activity 
should  provide  not  more  than  a  reasonable 
return  on  investment  to  the  owner  of  the 
assisted  activity.  This  wil!  hrlp  ensure  that 
the  grantee  is  able  to  maximize  the  use  of  its 
CDBG  funds  for  its  economic  development 
objectives.  However,  care  should  also  be 
taken  to  avoid  the  situation  where  the  owner 
is  likely  to  receive  too  small  a  return  on  his/ 
her  investment,  so  that  his/her  motivation 
remains  high  to  pursue  the  business  with 
vigor.  The  amount,  type  and  terms  of  the 
CDBG  assistance  should  be  adjusted  to  allow 
the  owner  a  reasonable  return  on  his/her 
investment  given  industrv^  rates  of  return  for 
that  investment,  local  conditions  and  the  risk 
of  the  project. 

6.  Disbursement  of  CDBG  funds  on  a  pro 
rata  basis.  To  the  extent  practicable,  CDBG 
funds  used  to  finance  economic  development 
activities  should  be  disbursed  on  a  pro  rata 
basis  with  other  funding  sources.  Recipients 
should  be  guided  by  the  principle  of  not 
placing  CDBG  funds  at  significantly  greater 
risk  than  non-CDBG  funds.  This  will  help 
avoid  the  situation  where  it  is  learned  that 

a  problem  has  developed  that  will  block  the 
completion  of  the  project,  even  though  all  or 
most  of  the  CDBG  funds  going  in  to  the 
project  have  already  been  expended.  When 
this  happens,  a  recipient  may  be  put  in  a 
position  of  having  to  provide  additional 
financing  to  complete  the  project  or  watch 
the  potential  loss  of  its  funds  if  the  project 
is  not  able  to  be  completed.  When  the 
recipient  determines  that  it  is  not  practicable 
to  disburse  CDBG  funds  on  a  pro  rata  basis, 
the  recipient  should  consider  taking  other 
steps  to  safeguard  CDBG  funds  in  the  event 
of  a  default,  such  as  insisting  on  securitizing 
assets  of  the  project. 

Dated:  December  22, 1994. 
Nfark  C.  Gordon, 

General  Deputy  Assistant  Secretary  for 
Community  Planning  and  Development, 
[FR  Doc.  94-321,51  Filed  12-29-94;  4:33  pm) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  ol  Indian  Affairs 
25  CFR  Part  151 
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The  Department  of  the 
quests  comments  on  a  petition 

ing  concerning  Alaska 
d  acquisitions.  This  petition 
ids  amending  regulations  to 
(Tally  recognized  Alaska  Native 
in  the  scope  of  federal 
authorizing  the  acquisition 
trust  status. 
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DATES:  Comments  must  be  received  on 
or  before  March  6,  1995. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  carried  to  the  Chief, 
Branch  of  Technical  Services,  Division 
of  Real  Estate  Services,  Bureau  of  Indian 
Affairs,  1849  C  Street,  N.W.,  MS-4522- 
MIB,  Washington,  D.C.  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  petition  may  be  obtained 
by  contacting  Alice  A.  Harwood,  Chief, 
Branch  of  Technical  Services,  Bureau  of 
Indian  Affairs,  Room  4522,  Main 
Interior  Building,  1849  C  Street,  N.W.. 
Washington,  D.C.  20240;  Telephone 
number  (202)  208-3604;  or  by  mail  at 
the  address  listed  above. 
SUPPLEMENTRY  INFORMATION:  Petitioners 
include  three  federally  recognized  tribes 
in  Alaska;  Chiikoot  Indian  Association 
(Haines),  the  Native  Village  of  Larsen 
Bay,  and  the  Kenaitze  Indian  Tribe. 


They  request  the  Secretary  to  amend  the 
existing  regulation  which  excludes  the 
acquisition  of  land  in  trust  status  in  the 
State  of  Alaska  for  Alaska  Natives  and 
tribes,  except  for  the'Metlakatla  Indian 
Community  of  the  Annette  Island 
Reserve  and  its  members.  Specifically, 
the  petitioners  request  the  Secretary  to: 
(1)  remove  the  portion  of  the  existing 
regulation  that  prohibits  the  acquisition 
of  land  in  trust  status  in  the  State  of 
Alaska  for  Alaska  Native  villages  other 
than  Metlakatla  and  (2)  include  in  the 
definition  of  "tribe"  those  Alaska  Native 
villages  listed  on  the  Department  of  the 
Interior's  list  of  federally  recognized 
tribes. 

Dated:  November  29,  1994. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
|FR  Dof;.  95-71  Filed  1-4-95;  8:45  ami 
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DEPART  WENT  OF  TRANSPORTATION 
Coast  Gjard 
33  CFR  part  156 

[CGO  93-1081] 
RIN2115--AE90 

Desjgna  ion  of  Lightering  Zones 

agency:  Coast  Guard.  DOT. 

ACTION:  1  Jotice  of  proposed  rulemaking. 


SUMMARY :  The  Coast  Guard  proposes  to 
designat ;  three  lightering  zones  in  the 
Gulf  of  ^  lexico.  more  than  60  miles  from 
the  base  ine  from  which  the  territorial 
sea  of  th  ;  United  States  is  measured.  By 
using  thi  !se  lightering  zones,  all  single 
hull  tanl  vessels  would  be  permitted  to 
off-load  3il  within  the  U.S.  Exclusive 
Econom  c  Zone  (EEZ)  until  January  1, 
2015.  TV  is  proposal  is  in  response  to 
industry  requests,  and  would  establish 
the  first  ightering  zones  designated  by 
the  Coas  Guard.  It  would  also  establish 
three  are  js  in  which  all  lightering 
would  bi !  prohibited. 
DATES:  C  omments  must  be  received  on 
or  before  March  6. 1995. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Exec  itive  Secretary.  Marine  Safety 
Council  G-LRA/3406)  (CGD  93-081)". 
U.S.  Coa  ;t  Guard  Headquarters,  2100 
Second  Street,  S\V.,  Washington.  DC 
20593-0)01,  or  may  be  delivered  to 

34|)6  at  the  same  address  between 
3  p.m..  Monday  through 
^xcept  Federal  holidays.  The 
number  is  (202)  267-1477. 
on  collection-of-information 
must  be  mailed  also  to  the 
flinformation  and  Regulatory 
( )ffice  of  Management  and 
25  17th  Street  N\V., 
on.  DC  20503,  Attn:  Desk 
.S.  Coast  Guard. 
Eiecutive  Secretary  maintains  the 
dpcket  for  this  rulemaking, 
s  will  become  part  of  this 
Comments  and  other  materials 
this  rulemaking  are  available 
ion  or  copying  at  room  3406. 
Guard  Headquarters,  between 
3  p.m.,  Monday  through 
pt  Federal  holidays, 
of  the  material  listed  in 
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INFORMATION  CONTACT: 
Commander  Stephen  Kantz, 
Njlanager.  Oil  Pollution  Act  (OP A 
(G-MS-A),  (202)  267-6740. 
is  equipped  to  record 
on  a  24-hour  basis. 


SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  93-081)  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  two  copies  of 
all  comments  and  attachments  in  an 
unbound  format,  no  larger  than  8Vz  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  to  hold  a 
public  hearing  on  this  proposed 
rulemaking  in  New  Orleans,  Louisiana. 
The  date  and  time  will  be  announced  by 
a  later  notice  in  the  Federal  Register. 
Persons  may  request  additional  public 
hearings  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
ADDRESSES.  The  request  should  include 
the  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  an 
additional  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  wijl  hold  another 
public  hearing  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Lieutenant 
Commander  Stephen  Kantz,  Project 
Manager.  Oil  Pollution  Act  (OPA  90) 
Staff,  and  C.  G.  Green,  Project  Counsel,  , 
Regulations  and  Administrative  Law 
Division  (G-LR.\). 

Background  and  Purpose 

Section  3703a  of  title  46  nf  the  United 
States  Code  establishes  the  requirements 
for  tank  vessels  eventually  to  be 
equipped  with  double  hulls  and 
includes  a  phaseout  schedule  for  single 
hull  tank  vessels.  This  section  also 
provides  exemptions  from  the  double 
hull  requirement.  Until  January  1,  2015, 
a  tank  vessel  need  not  comply  with  the 
double  hull  requirement  when  it  is  off- 
loading oil  at  a  deepwater  port  licensed 
under  the  Deepwater  Port  Act  of  1974  as 
amended  (33  U.S.C.  1501.  et  seq.)  or 
within  a  lightering  zone  established 
under  46  U.S.C.  3715(b)(5)  more  than  60 
miles  from  the  baseline  from  which  the 
U.S.  territorial  sea  is  measured  (46 


U.S.C.  3703a(b)(3)).  Currently,  only  the 
Louisiana  Offshore  Oil  Port  (LOOP)  has 
been  authorized  under  the  Deepwater 
Port  Act  of  1974.  No  lightering  zones 
have  yet  been  established  under  46 
U.S.C.  3715(b)(5).  By  using  designated 
lightering  zones  more  than  60  miles 
from  the  baseline  from  which  the 
territorial  sea  is  measured,  single  hull 
tank  vessels  contracted  for  after  June  30, 
1990  and  older  single  hull  tank  vessels 
phased  out  by  OPA  90,  would  be  able 
to  lighter  in  the  EEZ  until  January  1, 
2015. 

Lightering  of  imported  crude  oil  in 
the  Gulf  of  Mexico  is  of  national 
significance.  The  Regulatory 
Assessment  prepared  for  this 
rulemaking  estimates  that  in  1992 
approximately  6.1  million  barrels  of 
crude  oil  per  day  were  imported  into  the 
United  States.  Approximately  1.6 
million  barrels  per  day  (26  percent  of 
imported  crude  oil)  were  lightered 
offshore  in  the  Gulf  of  Mexico. 

Section  3715  of  title  46  of  the  United 
States  Code  authorizes  the  Secretary  of 
the  Department  in  which  the  Coast 
Guard  is  operating  to  prescribe 
regulations  on  lightering  operations 
involving  oil  or  hazardous  material  in 
waters  subject  to  the  jurisdiction  of  the 
United  States,  including  provisions  on 
the  establishment  of  lightering  zones  (46 
U.S.C.  3715(b)(5)).  This  authority  was 
delegated  to  Coast  Guard  District 
Commanders  under  33  CFR  156.225 
v\'here  necessary  for  safety  or 
environmental  protection. 

Currently.  33  CFR  part  156  provides 
that  the  Coast  Guard  will  consider 
various  factors  in  designating  lightering 
zones:  traditional  use  of  the  area  for 
lightering;  weather  and  sea  conditions: 
water  depth;  proximity  to  shipping 
lanes,  vessel  traffic  schemes, 
anchorages,  fixed  structures,  designated 
marine  sanctuaries,  fishing  areas,  and 
designated  units  of  the  National  Park 
System,  National  Wild  and  Scenic 
Rivers  System,  National  Wilderness 
Preservation  System,  properties 
included  on  the  National  Register  of 
Historic  Places  and  National  Registry  of 
Natural  Landmarks,  and  National 
Wildlife  Refuge  System:  and  other 
relevant  safety,  environmental,  or 
economic  data  (33  CFR  156.230). 

This  rulemaking  proposes  to 
designate  three  lightering  zones  in  the 
Gulf  of  Mexico  in  which  single-hull 
tankers  may  conduct  lightering 
operations  as  authorized  by  OPA  90 
This  rulemaking  requires  extensive 
environmental  and  economic  analysis 
and  documentation  and  it  has  been 
determined  to  be  a  significant  regulatoiy 
action  under  the  Department  of 
Transportation  (DOT)  and  the  Office  of 


Management  and  Budget  (OMB)  criteria. 
For  these  reasons,  this  rulemaking  is 
being  prepared  by  the  Commandant  of 
the  Coast  Guard.  However,  this 
proposed  rulemaking  by  the 
Commandant  will  not  affect  the  District 
Commander's  authority  under  33  CFR 
156.225  to  administer  and  modify  these 
zones  as  appropriate  or  to  designate 
subsequent  lightering  zones. 

Related  Rulemakings 

On  September  15.  1993,  the  Coast 
Guard  published  a  final  rule  (CGD  90- 
052)  revising  33  CFR  part  156,  subpart 
B  to  clarify  that  regulations  issued 
under  section  311(j)  of  the  Federal 
Water  Pollution  Control  Act  (FWPCA) 
(33  U.S.C.  1321  et  seq.)  apply  to  offshore 
lightering  operations  when  conducted 
in  the  U.S.  marine  environment  (58  FR 
48436).  Under  that  rulemaking,  a 
Declaration  of  Inspection  (as  required  by 
33  CFR  156.150)  and  a  vessel  response 
plan  (if  required  under  part  155)  .scr\c 
as  acceptable  evidence  of  compliance 
with  section  311(j)  of  the  FWPCA.  The 
vessel  to  he  lightered  and  the  ser\ice 
vessel,  as  defined  in  33  CFR  136.205. 
must  both  have  such  evidence  of 
compliance  on  board  at  the  time  of  a 
transfer.  The  rule  also  amended 
156.215,  pre-arrival  notice 
requirements,  to  include  the  number  of 
transfers  expected  and  the  amount  of 
cargo  expected  to  be  transferred  during 
each  lightering  operation. 

Publication  History 

In  November  1993.  the  Coast  Guard 
received  several  requests  to  establish 
lightering  zones  in  the  Gulf  of  Me.xico. 
On  December  2.  1993,  the  Coast  Guard 
published  in  the  Federal  Register  a 
notice  of  these  petitions  for  rulemaking 
and  request  for  comment  (58  FR  63544). 

The  requests  received  by  the  Coast 
Guard  for  the  designation  of  lightering 
zones  varied  in  their  specifics.  One 
requested  that  all  U.S.  waters  of  the  Gulf 
of  Mexico  more  than  60  miles  beyond 
the  baseline  from  which  the  territorial 
soa  is  measured  be  designated  as  a 
lightering  zone.  Another  sought  a  large 
lightering  zone  off  the  coast  of  Texas 
and  a  smaller  one  off  the  coast  of 
Louisiana.  The  third  request  was  for  a 
lightering  zone  off  the  coast  of 
Mississippi. 

On  December  16, 1993,  the  Coast 
Guard  published  in  the  Federal  Register 
a  notice  of  public  meeting  to  solicit 
opinions  on  whether  lightering  zones 
should  he  established  and.  if  so,  where 
they  should  be  located  and  what 
operating  conditions  should  be 
mandated  (58  FR  65683).  A  public 
meeting  was  held  in  Houston,  Texas,  on 
January  18.  1994.  Ninety-six  people 


attended  this  meeting,  representing 
industry,  environmental  advocates,  and 
government  agencies.  The  views 
expressed  at  the  meeting  and  written 
comments  received  are  discussed  below 
and  were  considered  by  the  Coast  Guard 
in  formulating  this  proposed 
rulemaking. 

Discussion  of  Comments 

Tanker  owners  and  operators 
supported  the  designation  of  lightering 
zones  in  the  Gulf  of  Mexico, 
commenting  that  the  need  for  lightering 
was  increasing.  They  also  noted  that 
approximately  40  new  tankers 
possessing  single  hulls  but  otherwise 
state  of  the  art,  are  prohibited  from 
lightering  in  U.S.  waters  until  and 
unless  lightering  zones  are  established. 
In  the  meantime,  most  oil  is  being 
imported  in  older,  presumably  less  safe, 
single  hull  tankers. 

A  representative  from  LOOP 
expressed  support  for  the  designation  of 
lightering  zones.  He  pointed  out  that  all 
lighterers.  not  merely  new  single  hull 
tar.k  vessels,  could  use  the  zones. 
Additionally.  LOOP  argued  that  this 
project  was  important  enough  to 
warrant  careful  analysis. 

A  representative  of  the  State  of 
Louisiana  requested  that  all  lightering 
be  moved  to  60  miles  offshore,  that  the 
State  of  Louisiana  be  permitted  to 
review  any  proposal  to  designate 
lightering  zones,  and  that  a  public 
meeting  be  held  in  Louisiana.  In 
addition,  this  speaker  suggested  several 
issues  for  consideration:  input  from 
natural  resource  trustees,  consistency 
with  area  contingency  plans,  and 
response  capability  for  spills  in  any 
established  zones. 

One  attendee  requested  that  any 
designation  of  lightering  zones  contain 
provisions  to  minimize  interference 
with  artificial  reefs.  Another  attendee 
requested  measures  to  ensure  that 
offshore  structures  (oil  and  gas 
platform.s)  and  pipelines  be  avoided.  No 
representative  of  a  nongovernmental 
environment. i!  udvocacy  group  spoke 
during  the  public  meeting. 

The  Coast  Guard  received  45  written 
comments,  ranging  from  support  to 
criticism  and  raising  the  same  issues  as 
noted  above.  Also,  a  letter  signed  by  20 
Members  of  Congress  was  received 
which  voiced  concerns  about  the 
possible  environmental  impacts  of 
designating  lightering  zones.  Two 
Congressmen  wrote  separate  letters 
supporting  the  designation  and 
discussing  the  economic  impact  of  the 
failure  to  establish  the  zones  which  had 
been  authorized  by  law.  Finally,  a  letter 
from  the  State  of  Louisiana  expressed 
concern  over  consistency  between  this 


project  and  the  State's  coastal  zone 
management  plan.  This  issue  is 
discussed  in  the  environmental  section 
of  the  preamble. 

A  letter  from  the  Department  of 
Interior's  Mineral  Management  Service 
(MMS)  expressed  concern  that 
establishing  lightering  zones  may  affect 
its  offshore  lease  sales.  Establishment  of 
the  proposed  zones  should  not  affect  thi; 
leasability  of  offshore  mineral  rights.  • 
Furthermore,  the  proposed  rule 
incorporates  requirements  for  vessels 
underway  to  cease  lightering  operations 
when  within  3  nautical  miles  (nm)  of  an 
offshore  structure  and  vessels  at  anchor 
may  not  conduct  lightering  when  within 
a  1  nm  radius.- 

The  Coast  Guard  has  determined  that 
designating  all  U.S.  waters  of  the  Gulf 
of  Mexico  more  than  60  miles  beyond 
the  baseline  from  which  the  territorial 
sea  is  measured  as  one  large  light<?ring 
zone  is  unwarranted.  The  Coast  Guard 
does,  however,  propose  to  establish 
three  lightering  zones  in  the  Gulf  of 
Mexico  off  the  coasts  of  Texas. 
Louisiana,  and  Mississippi  generally 
conforming  to  the  specific  areas 
requested  by  the  petitioners.  Because  of 
their  location,  the  Coast  Guard  proposes 
to  name  these  zones  "Southtex." 
"Gulfmex  No.  2,"  and  "Offshore 
Pascagoula  No.  2."  respectively.  The 
coordinates  of  the  proposed  zoni«5  are 
listed  in  the  proposed  subpart  C  of  33 
CFR  part  156. 

Analysis  of  the  areas  covered  by  the 
requests  revealed  a  series  of  seajnounts. 
also  called  pinnacle  trends  or  live 
bottoms,  cutting  through  the  northern 
portion  of  the  requested  zone  off  Te.xas 
and  protreeding  along  the  northern  edge 
of  the  requested  central  zone  off 
Louisiana.  These  seamou.nts  consist  of 
coral  reefs  and  other  bottom-living 
organisms  which  attract  other  marine 
life. 

Among  these  seamounts  is  the  Flower 
Garden  Banks  National  Marine 
Sanctuary  (the  Sanctuary).  The 
Sanctuary  is  administered  by  lh<' 
National  Oceanic  and  Atmospl:i  nc 
Administration  (NOA.-M  of  the 
Department  of  Commerce.  Certain 
activities  in  the  Sanctuary  are  either 
prohibited  or  regulated  bv  NOA.'\  under 
authority  of  16  U.S.C.  1431.  Those 
regulations  are  published  in  15  CFR  part 
943.  While  anchoring  within  the 
Sanctuan.'  is  prohibited,  the  issue  of 
lightering  is  not  addressf^d  in  the  NOA.A 
regulations.  Although  lightering  is  not 
currently  conducted  near  th»!  Sanctuary, 
nothing  prohibits  such  activity  from 
occurring. 

While  the  Sanctuary  may  be  the  most 
ecologically  sensitive  of  the  various 
seamounts  in  the  vicinity  of  the 
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lightering  zones,  the  Coast 
determined  that  all  the 
seamouiits  in  this  vicinity  should  be 
protected  and  lightering,  in  their  vicinity 
constitute  an  interference  with 
use.  Therefore,  included 
is  proposed  rulemaking  is  a 
which  prohibits  all  lightering 
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For  convenience,  the 
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rulemaking  into  three 
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discussed  in  the  Environmental 
Analysis  which  has  been  placed  in  the 
docket. 

Establishment  of  the  prohibited  areas 
as  proposed  would  result  in  the  division 
of  the  requested  western  zone  off  Texas 
into  a  small  northern  zone  and  a  larger 
southern  zone.  While  the  southern  zone 
provides  ample  room  for  tank  vessels 
engaged  in  lightering,  it  appears  that  the 
smaller  northern  zone  may  be 
unnecessary.  Thus,  the  Coast  Guard 
proposes  to  designate  only  the  southern 
portion  of  the  requested  area  as  a 
lightering  zone.  Figiu'e  1  is  a  pictorial 
representation  of  the  proposed  zones 
and  prohibited  areas.  The  Coast  Guard 
requests  comments  on  the  practicality  of 


also  designating  the  smaller  northern 
area  as  an  additional  lightering  zone. 
The  boundaries  of  this  northern  area, 
which  would  be  called  "South  Sabine 
Point,"  would  consist  of  the  waters 
bounded  by  a  line  connecting  the 
following  points  beginning  at: 


Latitude  N. 

Longitude 

l^'. 

28°30'00", 

92°38'0O" 

,  thence  to 

28°44'00", 

93°24"00" 

,  thence  to 

28°33'00", 

94°00'00" 

,  thence  to 

28°18'0O", 

94''0000" 

, thence  to 

28'18'0O", 

92''38'00" 

and  thence  to  the 

point  of  beginni 

ng- 

BILLING  CODE  4910-14-P 

Federal  Register  /  Vol.  60,  No.  3  /  Thursday.  January  5.  1995  /  Proposed  Rules 


1961 


O 
O 

X 


13 

o 

0} 


< 

CD 


c 

(0 

C/D 

CD 

C 

o 

N 

D> 
C 
'v_ 

Q) 

■*-=' 

SI 


CD 

C/) 

O 

Q. 

O 


n 

E 
ro 
n 

rp 
< 


Q. 

a 

CO 

w 


it) 
cvi 


i  N,  ,>i/i  M ) 


re 


(I     2,     " 


a 


re 
y 

n 

Z 


c 
ro 

CO 
O 


03 

c 
o 

N 

c 

k— 

O) 


■D 
0) 


o 

Q- 


CO 


CD 
CO 


CD 
CS 


CO 


cc 

CO 


IT 
00 


O 


o 


a 


BILLING  CODE  4910-14-C 


1962 


Federal  Register  /  Vol.  60,  No.  3  /  Thursday.  January  5.  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60,  No.  3  /  Thursday,  January  5,  1995  /  Proposed  Rule.s 


1963 


re  lightering  is  a  traditional 
f  activity  in  the  Gulf  of  Mexico 
aken  place  for  many  years.  The 
Gv  ard's  1993  Deepwater  Ports 
c(  ntains  a  summary  of  data  on 
crutie  oil  spills  from  1986  to  1990. 

Ity  analysis  in  the  Study 
de^ed  only  non-catastrophic  oil 
grouped  them  into  three  basic 
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casualties:  Navigation- 
dents,  such  as  groundings  or 
that  occurred  when  the 
inbound  and  loaded  with 


service  vessels  generally  occurs  in  the 
vicinity  of  one  of  nine  locations.  These 
locations  are  listed  in  the  New 
Worldwide  Tanker  Nominal  Freight 
Scale  1993  (Worldscale)  published  by 
the  Worldscale  Association  of  London 
and  New  York.  Worldscale  lists  these 
points  as  Offshore  Transshipment  Areas 
(Offshore  TSAs).  The  coordinates  of 
these  locations  cire  as  follows: 


'er  casualties:  Accidents 

during  cargo  transfer 
when  lightering,  or 
ing  in-port,  or  at  LOOP.  These 
luman  error  and  equipment 
as  hose  ruptures,  leaking 
1  ank  overflows,  and  improper 
ons. 
nsic  casualties:  Accidents 
with  the  operation  of  the  ship 
her  than  the  activity  (mode)  in 
is  engaged.  These  accidents 

ude  leaks  from  hull  cracks, 
s  or  rudder/propeller  seals, 
al  discharge  of  dirty  bilges,  and 
oil  spills.  Fires  and  explosions 
ted  with  transfer  operations 
on  are  also  intrinsic 
which  may  result  in  oil  spills, 
dents  are  equally  probable  for 
1  in  any  mode.  Consequently. 
Iting  from  such  intrinsic 
are  grouped  separately  from 
lling  from  navigation  or 
rations. 

revealed  that  for  transit 
in  the  Gulf  of  Mexico,  none 
more  than  20  miles  offshore, 
ttnsfer  casualties  in  the  Gulf  of 
the  Study  lists  15  minor  spills 
d  to  offshore  lightering 
i|ins,  with  a  total  discharge  of  45 
The  rate  for  these  offshore 
casualties  was  3  to  4  times  per 
nsfers  with  an  average  spill  size 
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phic  Spill  from  the'  MEGA  BORG 
in  1990.  A  pump  room 

occurred  while  the  MEGA 
,'as  engaged  in  lightering  57 
f  the  coast  of  Texas.  As  a  result 
plosion,  a  fire  started  in  the 
I  3om  and  spread  to  the  engine 
n  estimated  92.857  barrels  of 
1  were  burned  or  released  into 
from  the  MEGA  BORG. 
nsic  casualties,  the  data 
8  casualties  on  vessels 
d  in  some  manner  to  offshore 
^  activities  in  the  Gulf 
ezvous  in  the  Gulf  of  Me.xico 
vessels  to  be  lightered  and 
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Following  rendezvous,  the  two  ships 
maneuver  and  berth  alongside  one 
another.  Lightering  operations  are  then 
conducted  in  the  general  area  near  these 
transshipment  points.  Typically,  it  takes 
between  four  and  six  lighter  voyages  to 
empty  a  very  large  crude  carrier  (VLCC). 
Each  discharge  to  a  service  vessel 
normally  takes  about  18  hours,  although 
this  may  be  accomplished  in  as  few  as 
12  hours  to  specially  equipped  lighters. 
Under  ideal  conditions,  a  VLCC  can  be 
turned  around  in  about  4  days,  provided 
lighters  are  available  for  continuous, 
back-to-back  operations.  However, 
conditions  rarely  remain  ideal  for  that 
length  of  time.  More  typically  it  takes  a 
week  for  a  VLCC  to  be  completely 
offloaded.  It  may  take  longer  if  bad 
weather  interrupts  operations;  if  fewer 
lighters  are  used;  or  if  the  capacity  of 
the  receiving  storage  facility,  pipeline, 
or  refinery  does  not  permit  it  to  take 
delivery  at  the  optimum  rate.  Bunkering 
(refueling)  occurs  before  or  after 
lightering;  it  is  not  undertaken  during 
lightering  operations. 

This  proposed  rulemaking  does  not 
affect  lightering  operations  in  the 
traditional  lightering  areas.  Double  hull 
tankers  and  single  hull  tankers  allowed 
to  operate  under  OPA  90  could  continue 
to  use  the  traditional  areas.  Only  those 
vessels  not  otherwise  permitted  to 
operate  within  the  EEZ  would  be 
limited  to  lightering  in  the  zones 
proposed  in  this  rulemaking.  The  Coast 
Guard  seeks  comments  on  whether  it 
should  consider  a  rulemaking  to  change 
those  traditional  lightering  areas  into 
formal  lightering  zones,  and  whether 


any  of  the  concepts  developed  in  this 
rulemaking  should  be  used  in  such  a 
subsequent  rulemaking. 

Lighterers  generally  utilize  the  "Ship 
to  Ship  Transfer  Guide"  published  by 
the  Oil  Companies  International  Marine 
Forum  (OCIMF)  and  the  "Guide  to 
Helicopter/Ship  Operations"  published 
by  the  International  Chamber  of 
Shipping  (ICS)  as  the  voluntary 
standard  for  industry  practice  during 
lightering.  This  rulemaking  proposes  to 
incorporate  these  guides  and  require 
consistent  use  of  the  practices  contained 
therein. 

General  operational  limitations  have 
been  voluntarily  adopted  by  the 
lightering  industry  in  the  Gulf  of  Mexico 
in  addition  to  those  contained  in  the 
OCIMF  and  ICS  guides.  This  rulemaking 
proposes  to  make  those  limitations 
mandatory  in  the  designated  zones.  For 
example,  the  service  vessel  would  be 
prohibited  from  mooring  alongside  the 
vessel  to  be  lightered  when  the  wind 
velocity  is  30  knots  or  more,  the  wave 
height  is  10  feet  or  more,  or  when  the 
eye  of  a  hurricane  is  predicted  to  pass 
within  160  miles  in  the  next  36  hours. 
When  lightering  at  anchor,  operations 
could  not  occur  within  1  nm  of  offshore 
structures.  When  lightering  underway, 
operations  could  not  be  conducted 
when  the  vessels  come  within  3  nm  of 
an  offshore  structure.  Vessels  engaged  in 
lightering  would  not  be  permitted  to 
anchor  over  pipelines,  charted  artificial 
reefs  or  historical  resources.  The 
prohibited  areas  would  include  live 
topographical  features  found  beyond  the 
60  mile  boundary. 

During  normal  lightering  operations, 
the  vessel  to  be  lightered  remains  in  one 
general  area  and  several  (between  four 
and  six)  service  vessels  rendezvous  with 
it  to  take  its  cargo.  Often  these  service 
vessels  rapidly  follow  each  other 
alongside  the  vessel  to  be  lightered. 
Some  crews  of  service  vessels  may  be 
afforded  opportunities  to  rest  between 
cargo  transfer  operations,  and  some  may 
not,  depending  upon  the  cargo's  final 
delivery  point.  Service  vessels  transiting 
congested  shipping  lanes  and  pilotage 
waters  typically  require  additional 
w.atch  standers.  Some  crew  members  of 
the  vessel  to  be  lightered  could  become 
overly  tired  because  their  lightering 
operations  continue  for  uninterrupted 
periods.  Tired  crew  members  tend  to  be 
less  attentive  to  detail.  Such  inattention 
increases  the  ri.sk  of  a  casualty.  To 
reduce  the  likelihood  of  a  casualty 
caused  by  fatigue,  the  Coast  Guard 
proposes  that  work  hour  limitations  be 
established  for  crew  members  of  the 
vessels  to  be  lightered,  and  associated 
service  vessels.  These  proposed  work 
hour  limitations  are  the  same  as  those 


currently  imposed  by  46  U.S.C.  8104(n) 
on  the  crew  members  of  U.S.  flag 
tankers.  Those  limitations,  which 
constitute  minimum  safe  operating 
conditions,  are  that  no  member  of  the 
crew  may  be  permitted  to  work  more 
than  15  hours  in  any  24-hour  period,  or 
more  than  36  hours  in  any  72-hour 
period,  except  in  an  emergency  or  a 
drill.  The  term  "work"  includes  any 
administrative  duties  associated  with 
the  vessel,  whether  performed  on  board 
or  ashore. 

Under  46  U.S.C.  3711,  no  foreign  flag 
tank  vessel  can  operate  in  U.S.  waters 
unless  it  has  had  a  tank  vessel 
examination  within  the  past  year. 
Sometimes  delivering  tank  vessels 
arrive  in  the  vicinity  of  U.S.  waters 
without  a  current  Tartk  Vessel 
Examination  (TVE)  letter  and  then 
request  a  Coast  Guard  examination  at 
the  time  of  the  24-hour  advance  notice 
of  arrival.  Getting  a  Coast  Guard  official 
out  to  the  proposed  lightering  zones, 
which  are  further  offshore  than  the 
traditional  lightering  areas,  will  require 
additional  lime  for  planning  and 
logistics.  Therefore,  the  Coast  Guard 
proposes  that  vessels  to  be  lightered  in 
the  zones  proposed  under  this 
ndemaking  be  required  to  notify  the 
appropriate  Coast  Guard  COTP  a 
minimum  of  72  hours  l>efore  a  TVE  is 
desired.  The  regulations  requiring  TVEs 
of  vessels  involved  with  lightering  are 
located  at  33  CFR  156.210. 

While  certain  single  hull  tankers 
desiring  to  engage  in  lightering  will 
have  no  choice  but  to  use  a  designated 
lightering  zone,  other  tank  vessels  may 
use  these  proposed  zones  at  their 
option.  Any  tank  vessel  conducting 
lightering  within  these  zones  must, 
under  this  proposal,  comply  with  all  the 
regulations  applying  to  the  zone.  In 
addition,  both  the  delivering  vessel  to 
be  lightered  and  the  service  vessel  must 
comply  with  the  relevant  provisions  of 
33  CFR  parts  151,  153,  155,  156,  and 
157,  including  the  requirements  in  these 
parts  regarding  financial  responsibility 
and  response  planning. 

Under  33  CFR  156.225,  when  a 
lightering  zone  has  been  established,  all 
lightering  operations  within  a  given 
geographic  area  must  occur  within  the 
designated  lightering  zone.  As  proposed 
in  this  rulemaking,  the  geographic  areas 
for  each  of  the  zones  will  be 
coterminous  with  the  zones  themselves. 
Therefore,  with  the  exception  of  the 
proposed  ban  on  all  lightering 
operations  in  the  prohibited  zones, 
lightering  outside  the  proposed  zones  by 
vessels  otherwise  allowed  under  OPA 
90  to  operate  within  the  EEZ  will  not  be 
subject  to  these  proposed  regulations. 
Due  to  the  greater  distance  offshore  of 


these  proposed  zones  as  compared  with 
most  of  the  traditional  lightering  areas, 
it  is  expected  that  few  tank  vessels  will 
operate  in  the  vicinity  of,  but  outside, 
the  proposed  zones. 

A  vessel  operator  may  propose 
alternative  proced'ores,  methods,  or 
equipment  standards  to  be  used  in  lieu 
of  the  requirements  in  subpart  C.  A 
proposal  would  be  submitted  to  the 
cognizant  Captain  of  the  Port  (COTP) 
under  the  procedures  in  33  CFR 
156.107.  Operators  seeking  an 
exemption  or  partial  exemption  under 
33  CFR  156.110  from  subpart  C 
requirements  may  also  subn.it  a  request 
to  the  cognizant  COTP.  The 
Commander.  Eiglith  Coast  Guard 
District,  would  have  authority  to  issue 
exemptions  under  section  156.110  to  the 
operating  requirements  and  conditions 
in  subpart  C  of  part  156. 

While  ihe  Coast  Guard  is  not  required 
to  engage  in  a  formal  consultation 
process  with  the  natural  resource 
trustees  as  defined  in  Executive  Order 
12777,  the  Coast  Guard  welcomes 
comments  from  the  various  trustees, 
particularly  regarding  the  potential 
impact  this  proposed  rulemaking  may 
have  upon  national  contingency 
planning  for  the  Gulf  of  Mexico. 

Under  current  regulations,  tank  vessel 
operations  must  be  consistent  with  the 
appropriate  Area  Contingency  Plans  and 
private  resources  capable  of  responding 
to  the  worst.case  discharge  must  be 
provided  for  by  contract  or  other 
approved  means.  Therefore,  no 
additional  requirements  for  response 
planning  are  included  in  this  proposed 
rule. 

Incorporation  by  Reference 

Under  this  proposed  rulemaking,  the 
following  material  would  be 
incorporated  by  reference  in  §156.111: 
Oil  Companies  International  Marine 
Forum  (OCIMF)  Ship  to  Ship  Transfer 
Guide  (Petroleum),  Second  Edition, 
1988  and  International  Chamber  of 
Shipping  Guide  to  Helicopter/Ship 
Operations,  Third  Edition,  1989.  Copies 
of  the  material  are  available  for 
inspection  where  indicated  under 
ADDRESSES.  Copies  of  the  material  are 
also  available  from  the  sources  listed  in 
the  proposed  text  of  §  1 56. 1 1 1 . 

Before  publishing  a  final  rule,  the 
Coast  Guard  will  submit  this  material  to 
the  Director  of  the  Federal  Register  for 
approval  of  the  incorporation  by 
reference. 

Assessment 

This  proposal  is  a  significant 
regulator)'  action  under  section  3(0  of 
Executive  Order  12866  and  has  been 
reviewed  by  the  Office  of  Management 


and  Budget  (OMB)  under  that  Order.  It 
is  significant  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (44  FR 
11040;  February  26,  1979).  A  draft 
Assessment  has  been  prepared  and  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES.  The  Assessment  is 
summarized  as  follows. 

The  Assessment  for  establishing 
lightering  zones  contains  detailed 
information  on  crude  oil  imports  to  the 
U.S.,  cargo  movements  and  trends, 
lightering  industry  practices  and 
economics  and  the  costs  of  ahernalive 
methods  of  delivery  of  crude  oil  to  the 
United  States.  It  contains  an  analysis  of 
the  effects  of  OPA  90  and  Regulation 
13G  of  the  International  Convention  for 
the  Prevention  of  Pollution  from  Ships, 
1973,  as  modified  bv  the  Protocol  of 
1978  (MARPOL  73/'78)  on  vessel 
replacement  requirements,  taking  into 
account  the  age  and  composition  of  the 
existing  tanker  fleet,  future  demand  for 
tanker  tonnage,  shipbuilding  capacity, 
and  current  and  prospective  rates  of 
new  tanker  construction. 

The  Assessment  shows  that  crude  oil 
imports  by  water  are  heavily 
concentrated  in  a  limited  number  of 
port  areas  where  major  refining 
complexes  are  located.  The  largest 
refining  centers  are  situated  at  or  near 
ports  on  the  Gulf  of  Mexico.  Major  Gulf 
Coast  refineries  are  clustered  along  the 
lower  Mississippi  River  and  at  Lake 
Charles  in  Louisiana,  in  the  vicinities  of 
Houston.  Port  Arthur/Beaumont. 
Freeport.  and  Corpus  Christi  in  Texas, 
and  at  Pascagoula.  Mississippi.  In  1992. 
the  Gulf  Coast  region  accounted  for 
nearly  half  of  U.S.  refinen,'  output  and 
close  to  three-quarters  of  crude  oil 
imports.  Because  Gulf  Coast  ports  do 
not  have  sufficient  water  depths  to 
accommodate  large  vessels  which  are 
used  to  transport  oil  efficiently  over 
long  distances,  the  practice  of  lightering 
has  evolved  to  deliver  the  oil  to  port. 

Unless  lightering  zones  are 
established  in  the  Gulf  of  Mexico,  newly 
built  single  hull  tankers  which  were 
contracted  for  after  June  30.  1990.  will 
continue  to  be  excluded  from  operating 
in  waters  under  U.S.  jurisdiction,  except 
to  discharge  their  cargoes  at  LOOP.  In 
order  to  lighter  newly  built  single  hull 
vessels,  it  would  be  necessary  to 
perform  the  lightering  outside  the  EEZ. 
more  than  200  miles  offshore.  Some 
older  single  hull  vessels  not  yet  affected 
by  the  OPA  90  phaseout  schedule  could 
continue  unrestricted  lightering  at  close- 
in  locations.  Therefore,  if  lightering 
zones  are  not  established,  it  can  be 
anticipated  that  older  single  hull  tankers 
would  be  substituted  for  newly  built 


1964  Federal  Register  /  Vol.  60.  No.  3  /  Thursday.  January  5.  1995  /  Proposed  Rules 


genei  a 
tlat 


^ 


and 
tankers 
lighterinj 
By  the 
a  large  pibport 
hull  tanker  ~ 
phaseout 
lighterin 
these  sin 
compelle  i 
operations 
offshore, 
conditioris 
practicable 
expensiv 
closer  to 
zone.  W 
not  onlv 


I 


sea  areas 

unpredi 

change. 

would  b€ 

essential 

workboais 

Because 

condu 

heli 


cable 


acted 


I  emergi  incies 


I 


df  es 


tieai 


cut 


icoptf  rs 
response 
to 

Operatic  i 
regulatec 
outside 
Guard 
under  th 
practical  le 

Some 
lighterec 
to  transs 
terminal 
Caribl 
transshi 
region  is 
lighterin  ; 
are  costl 
the  e.xtertt 
carried 
adverse 
array  of 
depend 
shipping 
agents, 
com  pan 
the  light 
this 
balance 

Single 
continu« 
but  LOCr 
a  portio 
is  now 
cannot 
the  refi 
lighters 
a  no  action 
refineric  s 
econom  es 


location ; 
physica 


Federal  Register  /  Vol.  60,  No.  3  /  Thursday,  January  5,  1995  /  Proposed  Rules 


1965 


lly  superior  single  hull 
would  be  used  if  the 
zones  are  established, 
jnd  of  this  decade,  however, 
ion  of  the  existing  single 
fleet  will  be  affected  by  the 
schedule  of  OPA  90.  If 
zones  are  not  established, 
e  hull  tankers  could  be 
to  conduct  any  lightering 
more  than  200  miles 
lightering  under  these 
if  it  proved  to  be  feasible  or 
at  all.  wovdd  be  more 
and  less  safe  than  lightering 
>hore  in  a  designated  lightering 

er  and  sea  state  conditions 
ire  more  unfavorable  in  deep- 
but  also  are  more 

e  and  subject  to  rapid 
^erious  logistical  problems 
encountered  in  providing 
support  services,  such  as 
.  bunkering  and  provisioning. 
)perations  would  have  to  be 
beyond  the  range  of  most 
and  remote  from  the  bases  of 
essels.  capabilities  to  respond 

would  be  impaired. 
5  could  not  be  monitored  or 
because  they  would  take  place 
S.  jurisdiction.  The  Coast 
not  consider  lightering 
se  circumstances  to  be  either 

or  desirable, 
f  the  cargo  that  is  now 
could  be  handled  by  resorting 
lipment  arrangements  at 
or  lightering  areas  in  the 
or  Bahamas,  but  suitable 
ment  terminal  capacity  in  the 
limited.  These  alternatives  to 
in  the  Gulf  of  Mexico,  at  best, 
and  inefficient  expedients.  To 
that  these  activities  were 
abroad,  they  would  entail 
mall  entity  impacts  on  the 
omestic  small  businesses  that 
n  the  revenue  of  current 
activities,  including  steamship 
tinkering  and  provisioning 
helicopter  operators,  and 
ring  companies.  The  loss  of 
also  would  have  adverse 
)f  payments  impacts, 
hull  vessels,  old  or  new.  could 
to  off-load  at  LOOP  until  2015; 
has  capacity  to  handle  only 
of  the  total  amount  of  oil  that 
Ijghtered.  Furthermore,  LOOP 
liver  by  pipeline  to  many  of 

which  depend  upon 

or  their  supplies.  Adoption  of 

alternative  would  impact 

and  the  communities  whose 

depend  upon  them  at 
that  cannot  be  supplied 
or  economically  by  LOOP. 


BS, 


;  busi  fiess 


c  e 


ly 


The  analysis  indicates  that  there  will 
be  sufficient  numbers  of  newly  built 
double  hull  tankers  and  relatively  young 
single  hull  tankers  unaffected  as  yet  by 
the  OPA  90  phaseout  schedule  to  meet 
the  crude  oil  import  requirements  of  the 
United  States,  provided  most  of  these 
qualified  ships  are  dedicated  to 
supplying  the  U.S.  market,  h  seems 
likely,  however,  that  the  United  States 
will  have  to  pay  premium  rates  above 
world  market  levels  to  draw  these  newer 
ships  from  the  w  orld  pool  of  tanker 
tonnage. 

The  analysis  also  shows  that  there  is 
a  high  probahdity  of  a  worldwide 
shortfall  of  >  essel  capacity  as  this 
decade  conieb  to  a  close  as  a  result  of 
the  impact  of  MARPOL  13G.  Although 
there  is  sufficient  worldwide 
shipbuilding  capacity  to  avert  such  a 
shortfall,  a  very  high  sustained  level  of 
construction  would  have  to  occur, 
beginning  immediately  and  continuing 
for  most  of  the  rest  of  this  decade.  The 
current  state  of  orders  for  new  ships 
indicates  a  significant  fall-off  of  new 
tanker  construction  from  1994  through 
1996;  and  current  tanker  market 
conditions  may  not  provide  the  basis  for 
financing  a  high  sustained  level  of 
construction.  An  acute  worldwide 
shortage  of  crude  oil  shipping  capacity 
could  occur  lasting  for  several  years, 
and  resulting  in  significantly  increased 
costs  for  tank  vessel  transportation  for 
its  duration.  The  adverse  economic 
consequences  for  the  United  States 
would  be  oil  transportation  costs 
substantially  higher  than  world  levels 
unless  lightering  zones  are  established 
to  enable  the  United  States  to  draw  from 
the  general  world  supply  of  tanker 
capacity. 

This  rulemaking  would  establish 
well-defined  lightering  zones 
strategically  sited  in  the  Gulf  of  Mexico 
to  avoid  environmentally  sensitive  areas 
and  to  meet  the  transportation  needs  of 
the  region's  refineries.  Lightering 
activities  in  the  zones  could  be 
effectively  monitored  by  the  Coast 
Guard.  Oil  pollution  response  plans 
could  be  readily  implemented  for  the 
zones.  Helicopter,  workboat, 
provisioning,  bunkering,  pollution 
response,  and  other  essential  support 
services  would  not  be  impaired.  Costs 
would  not  be  materially  affected  and 
adverse  small  entity  impacts  would  not 
occur.  Substantial  benefits  to  the 
economy  would  accrue  from  avoidance 
of  the  negative  economic  impacts  that 
would  occur  if  lightering  zones  were  not 
established. 

Establishing  lightering  zones  will  not 
encourage  further  single  hull 
construction.  Since  July  6.  1993,  single 
hull  tankship  construction  has  been 


deterred  as  a  result  of  the  general  impact 
of  MARPOL  Regulation  13F  for  new 
single  hull  tankers  in  excess  of  20.000 
deadweight  tons. 

Smaii  Entities 

Under  the  Regulator)'  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Assessment  indicates  that 
adverse  small  entity  impacts  could 
occur  as  a  result  of  the  Coast  Guard's 
taking  no  action  to  establish  lightering 
zones.  Some  vessels  which  would  be 
lightered  in  designated  lightering  zones 
could  be  diverted  to  transshipment 
terminals  in  the  Bahamas  or  Caribbean. 
To  the  extent  that  these  activities  were 
carried  out  abroad,  they  would  entail 
losses  of  business  to  the  lightering 
companies  and  other  small  businesses, 
such  as  steamship  agents,  bunkering 
and  provisioning  companies,  and 
helicopter  operators. 

Because  adoption  of  this  proposal  will 
avert  these  adverse  impacts  and 
preser\'e  the  current  revenues  derived 
by  small  entities  from  tanker  shipping 
in  the  Gulf  of  Mexico,  and  because  it 
expects  the  impact  of  this  proposal  to  be 
minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  new 
collect ion-of-informalinn  requirements 
or  additions  to  currently  approved 
information  collections  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  The  sections  in  this 
proposal  that  contain  collection-of- 
information  requirements  are  §§  156.110 
and  156.215  which  are  approved  under 
0MB  Control  Numbers  211.5-0096  and 
2115-0539  respectively. 

Federalism 

The  Coast  Guard  has  imalyzed  this 
proposal  imder  the  principles  and 
criteria  contained  in  E.xecutive  Order 
12612  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 


Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  preparation  of  an 
Environmental  Impact  Statement  is  not 
necessary.  An  Environmental 
Assessment  and  a  draft  Finding  of  No 
Significant  Impact  are  available  in  the 
docket  for  inspection  or  copying  as 
indicated  under  ADDRESSES. 

The  Environmental  Assessment 
considered,  among  other  things,  the 
factors  set  out  in  33  CFR  156.230: 
traditional  use  of  the  area  for  lightering; 
weather  and  sea  conditions;  water 
depth;  proximity  to  shipping  lanes, 
vessel  traffic  schemes,  anchorages,  fixed 
structures,  designated  marine 
sanctuaries,  fishing  areas,  and 
designated  units  of  the  National  Park 
System,  National  Wild  and  Scenic 
Rivers  System,  National  Wilderness 
Preservation  System,  properties 
included  on  the  National  Register  of 
Historic  Places  and  National  Registry  of 
Natural  Landmarks,  and  National 
Wildlife  Refuge  System;  other  relevant 
safety,  environmental,  or  economic  data. 
The  Coast  Guard  specifically  looked  at 
wildlife  and  marine  habitats  and 
topographic  features  in  the  proposed 
hghtering  zones. 

The  Endangered  Species  Act  of  1973 
(16  U.S.C.  1531-1543).  as  amended, 
seeks  to  protect  endangered  and 
threatened  species  and  the  ecosystems 
on  which  they  depend.  The  Act  is 
administered  by  the  Fish  and  Wildlife 
Service  (FWS)  and  the  National  Marine 
Fisheries  Service  (NMFS).  Several 
protected  marine  species  (e.g..  Right 
whales,  Kemp's  Ridley  sea  turtles,  and 
hawksbill  turtles)  are  located 
throughout  the  Gulf  region. 

The  Coast  Guard  consulted  with  the 
regional  NMFS  office  in  St.  Petersbiu^, 
Florida,  and  the  FWS  regional  offices  in 
Albuquerque,  New  Mexico,  and  Atlanta, 
Georgia,  regarding  the  effect  of  the 
proposed  regulation  on  endangered  and 
threatened  species  as  well  as  sensitive 
environmental  areas  such  as  wildlife 
refuges.  Each  have  issued  a  written 
concurrence  with  the  Coast  Guard's 
finding  that  this  proposal  will  not  have 
an  adverse  effect  on  endangered  and 
threatened  species. 

The  Coast  Guard  also  considered 
topographic  features  of  the  Gulf.  These 
include  areas  on  the  offshore  banks 
where  reef-building  activity  occurs. 
These  reefs  support  diverse 
communities  of  marine  plant  and 
animal  species  in  large  numbers.  The 
following  areas  are  of  particular 
concern:  the  East  and  West  Flower 
Gardens.  32  Fathom  Bank,  Coffee  Lump, 
Claypile  Bank,  Stetson  Bank,  Hospital 


Bank,  North  Hospital  Bank,  Sackett 
Bank,  Diaphus  Bank,  Fishnet  Bank,  and 
Sweet  Bank.  These  areas  are  charted  and 
are  ecosystems  on  which  many 
endangered  or  threatened  species  are 
dependent.  These  areus  are  particularly 
vulnerable  to  damage  from  anchoring 
and,  to  a  lesser  extent,  from  oil  spills. 
While  oil  spills  are  not  expected  to  have 
a  significant  effect  on  the  biota  of 
concern  in  these  areas,  the  Coast  Guard 
proposes  to  establish  three  "prohibited 
areas"  where  lightering  will  not  be 
permitted.  Establishment  of  "prohibited 
areas"  over  these  features  will  further 
ensure  protection  of  these  vital 
ecosystems.  Proposed  operational 
restrictions  for  designated  hghtering 
zones  would  also  reduce  the  likelihood 
of  spillage  fi-om  the  tank  vessels 
utilizing  these  zones. 

"Historic  property"  or  "historic 
resources"  are  defined  un'ler  The 
National  Historic  Preservation  Act  (16 
U.S.C.  470w)  as  prehistoric  or  historic 
sites,  buildings,  structures,  or  objects. 
This  definition  includes  shipwrecks 
registered  with  the  National  Register  of 
Historic  Places.  There  are  no  known 
historical  properties  or  resources  in  the 
proposed  lightering  zones. 

Military  warning  areas  also  exist 
throughout  the  Gulf  and  are  clearly 
demarcated.  The  Department  of  Defense 
commands  responsible  for  these 
warning  areas  have  expressed  no 
opposition  to  the  establishment  of  these 
lightering  zones.  The  Coast  Guard  does 
not  expect  military  warning  areas  to  be 
significantly  impacted  by  this  proposed 
rulemaking. 

The  Coast  Guard  has  considered  the 
implications  of  the  Coastal  Zone 
Management  Act  (16  U.S.C.  1451,  et 
seq.]  with  regard  to  the  proposed  action. 
Under  this  Act,  the  Coast  Guard  must 
determine  whether  the  proposed 
activities  are  consistent  with  activities 
covered  by  a  federally  approved  coastal 
zone  management  plan  for  each  state 
which  may  be  affected  by  the  action. 
The  States  of  Louisiana,  Mississippi, 
Florida,  and  Alabama  have  federally 
approved  coastal  zone  management 
plans.  The  State  of  Texas  has  a  draft 
plan  which  has  not  yet  been  federally 
approved. 

The  Coast  Guard  has  determined  that 
the  designation  of  lightering  zones,  as 
provided  in  this  proposed  rulemaking, 
will  have  no  effect  on  the  coastal  zones 
of  Mississippi,  Alabama,  or  Florida. 
Designation  of  the  proposed  hghtering 
zones  has  the  potential  of  an  indirect 
effect  on  the  coastal  zones  of  Louisiana 
and  Texas.  Although  designation  of 
offshore  lightering  zones  is  not  a  listed 
activity  for  which  consistency 
determinations  are  required  under 


either  the  Louisiana  coastal  zone  plan  or 
the  current  Texas  draft  coastal  zone 
plan,  the  Coast  Guard  has  initiated 
informal  discussions  with  officials  in 
these  tv.  o  states  concerning  coastal  zone 
management  issues. 

In  a  telephone  consultation,  the 
Administrator  of  Louisiana's 
"  Department  of  Natural  Resources 
Coastal  Management  Division  raised  a 
question  as  to  whether  designation  of 
the  proposed  offshore  lightering  zones 
would  result  in  increased  shore-based 
facilities  to  support  lightering  which 
might  affect  coastal  wetlands,  such  as 
the  establishment  of  additional  airports 
to  support  helicopter  operations.  As 
noted  in  the  Regulatory  Assessment,  the 
shift  of  some  current  lightering  activity 
from  the  traditional  lightering  areas  to 
the  proposed  lightering  zones  is  not 
expected  to  result  in  a  need  for 
additional  support  facilities.  Only  a 
substantial  increase  in  the  total  amount 
of  lightering  occurring  off  the  coast  of 
the  United  States  would  trigger  a  need 
for  additional  shore-based  support 
facilities.  The  proposed  designation  of 
lightering  zones  would  not  result  in 
such  a  change  in  the  amount  of  oil 
lightered  into  the  United  States. 

The  draft  plan  for  Texas  does  not  list 
the  establishment  of  offshore  lightering 
zones  as  a  federal  activity  subject  to 
review  for  consistency.  The  Coast 
Guard's  research  and  review  of 
environmental  effects  indicate  a  low 
probability  that  the  proposed 
regulations  would  affect  the  coastal 
zone  of  Texas. 

The  Coast  Guard  will  further  consult 
with  the  States  of  Louisiana  and  Texas 
after  they  have  had  an  opportunity  to 
review  this  proposed  rulemaking. 

Volatile  organic  compound  (V'OC)  air 
emissions  result  from  the  operation  of 
ship  engines  and  from  oil  transfers,  such 
as  the  lightering  of  oil  from  one  vessel 
to  another.  Nitrogen  oxides  (NOX)  are 
also  produced  by  engine  exhaust.  Both 
VOC  and  NOX  are  precursors  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  pollutant  ozone.  However, 
lightering  is  a  traditional,  well- 
established  activity,  and  the  proposed 
rulemaking  is  not  expected  to  materially 
effect  the  frequency  or  volume  of  oil 
transferred  in  the  Gulf  of  Mexico.  Thus 
the  proposed  Lightering  Zones  will  not 
lead  to  a  net  increase  in  emissions. 

National  Ambient  Air  Quality 
Standards,  promulgated  by  the 
Environmental  Protection  Agency 
(EPA),  pursuant  to  the  Clean  Air  Act 
(CAA)  (42  U.S.C  7401  et  seq.)  provide 
benchmarks  against  which  air  quality  is 
guaged.  Those  areas  which  do  not  attain 
the  NAAQS  (nonattainment  areas)  are 
subject  to  controls  aimed  at  improving 


1966 


the  air  qu  i\ 
rulemaking 
significant 
attainment 

The 
CAAhas 
rule 
agencies 


EPA 


ity.  The  proposed 
is  expected  to  have  no 
effect  on  any  state's 
of  air  quality  standards, 
under  the  authority  of  the 
promulgated  the  "conformity 

requires  that  federal 
I  aking  actions  in 
nonattain  ment  or  maintenance  areas 
which  vv(  uld  result  in  air  emissions  to 
make  det(  srminations  of  conformity  with 
the  local  >tate  Implementation  Plan 
(SIP)  for  I  le  NAAQS  before  acting.  The 
lighterinf  zones  which  would  be  created 
by  this  TV  le  are  well  outside  the 
boundari  ;s  of  the  coastal  states  (more 
than  60  r  liles  from  the  baseline  for  the 
territoria  sea)  and  therefore,  outside 
nona  tainment  or  maintenance 

the  terms  of  40  CFR  Part  51, 
confcpnity  rule  is  not  applicable  to 


any 

areas.  By 

the 

this  ruleiliaking 
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substances.  Oil  pollution, 
and  recordkeeping 
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reasons  set  out  in  the 
the  Coast  Guard  proposes  to 
CFR  part  156  as  follows: 
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PART  15^— OIL  AND  HAZARDOUS 
MATERIAL  TRANSFER  OPERATIONS 

1.  The  luthority  citation  for  part  156 
is  revisec  to  read  as  follows: 


:33U.S.C.1231,1321(j)(l)(C) 
U.S.C.  3703a.  Subparts  B  and  C 
isiued  under  46  U.S.C.  3715. 


sdction  156.110.  the  introductory 
pc  ragraph  (a)  is  revised  to  read 


Exemptions. 

Chief,  Office  of  Marine  Safety, 

and  Environmental  Protection. 

the  Commandant,  grants  an 
or  partial  exemption  from 
3  with  any  requirement  in 

and  the  District  Commander 

exemption  or  partial 

1  from  compliance  with  any 

condition  or  requirement  in 

of  this  part,  if: 


3.  Sect  on  156.111  is  added  to  read  as 
follows: 


Incorporation  by  reference. 
Ceiiain  material  is  incorporated  by 
into  this  part  with  the 
of  the  Director  of  the  Federal 
under  5  U.S.C.  552(a)  and  1 
51.  To  enforce  any  edition 
that  specified  in  paragraph 
section,  the  Coast  Guard  must 
lotice  of  the  change  in  the 
Register;  and  the  material  must 
aiUble  to  the  public.  All  approved 


thin 
this 


material  is  available  for  inspection  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  N\V.,  suite  700, 
Washington,  DC.  and  at  the  U.S.  Coast 
Guard,  Marine  Environmental 
Protection  Division  (G-MEP),  room 
2100,  2100  Second  Street,  SW., 
Washington.  DC  20593-0001  and  is 
available  from  the  sources  indicated  in 
paragraph  (b)  of  this  section. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this  part 
and  the  sections  affected  are  as  follows: 

Oil  Companies  International  Marine 
Forum  (OCIMF) 

6th  Floor,  Portland  House,  Stag  Place, 
London  SWlE  5BH  England. 

Ship  to  Ship  Transfer  Guide 
(Petroleum).  Second  Edition.  1988— 
156.330 

International  Chamber  of  Shipping 

30/32  St.  Mar>'  Axe.  London  EC3A 
8ET,  England. 

Guide  to  Helicopter/Ship  Operations, 
Third  Edition,  1989—156.330 

4.  In  §  156.205.  the  definition  of 
"work"  is  added  in  alphabetical  order  to 
read  as  follows: 

§156.205    Definitions. 

•  •         •         *         * 

Work  includes  any  administrative 
duties  associated  with  the  vessel 
whether  performed  on  board  the  vessel 
or  onshore. 

5.  In  §  156.210,  paragraph  (c)  is 
redesignated  as  paragraph  (d)  and  a  new 
paragraph  (c)  is  added  to  read  as 
follows: 

§156.210    General. 

•  •         «         *         * 

(c)  On  tank  vessels  to  be  lightered  in 
a  designated  lightering  zone,  and  on 
service  vessels  transporting  cargo  to  or 
from  vessels  in  a  designated  lightering 
zone,  a  licensed  individual  or  seaman 
may  not  work  more  than  15  hours  in 
any  24-hour  period,  or  more  than  36 
hours  in  any  72-hour  period,  except  in 
an  emergency  or  a  drill. 
***** 

6.  In  §  156.215,  paragraph  (d)  is  added 
to  read  as  follows: 

§  1 56.21 5    Pre-arrival  notices. 

•  *        •        •        * 

(d)  The  master,  owner,  or  agent  of 
each  vessel  to  be  lightered  in  a 
designated  lightering  zone,  requiring  a 
Tank  Vessel  Examination  (TVE)  or  other 
sp>ecial  Coast  Guard  inspection,  must 
request  such  TVE  or  other  inspection 
from  the  cognizant  Captain  of  the  Port 
at  least  72  hours  prior  to 
commencement  of  scheduled  lightering 
operations. 


7.  In  part  156,  a  new  subpart  C  is 
added  to  read  as  follows: 

Subpart  C — Lightering  Zones  and 
Operational  Requirements  for  the  Gulf 
of  Mexico 


Sec. 

156.300 

156,310 

156.320 

156.330 


Designated  lightering  zones. 
Prohibited  areas. 
Minimum  operating  conditions. 
Operational  restrictions. 


§  1 56.300    Designated  lightering  zones. 

The  following  lightering  zones  are 
designated  in  the  Gulf  of  Mexico  and  aro 
more  than  60  miles  from  the  baseline 
from  which  the  territorial  sea  is 
measured: 

(a)  Southtex — hghtering  zone.  This 
lightering  zone  and  the  geographic  area 
for  this  zone  are  coterminous  and 
consist  of  the  waters  bounded  hv  a  line 
connecting  the  following  points 
beginning  at: 


Latitude  N. 

Longitude 

If. 

27°40'00". 

93''00'00'. 

thence  to 

27°40'00-. 

94°35'00-. 

thence  to 

28°06'30". 

94='35'00- 

thence  to 

27°2100-, 

96°0000' 

thence  to 

26°30'00", 

96°00'00', 

thence  to 

26"30'00", 

93°00'00" 

and  thence  to  the  point  of  beginning. 

(b)  Gulfmex  No.  2— lightering  zone. 
This  lightering  zone  and  the  geographic 
area  for  this  zon&are  coterminous  and 
consist  of  the  waters  bounded  by  a  line 
connecting  the  following  points 
beginning  at: 


Latitude  N. 

Longitude  U'. 

27°53'00-. 

89°0O'0O'.  thence  to 

27°53'0O", 

91°30'00-.  thence  to 

26''30'00", 

91°30'00',  thence  to 

26°30'00", 

89°00'00" 

and  thence  to  tiie  point  of  beginning. 

(c)  Offshore  Pascagoula  No.  2 — 
lightering  zone.  This  lightering  zone  and 
the  geographic  area  for  this  zone  are 
coterminous  and  consist  of  the  waters 
bounded  by  a  line  connecting  the 
following  points  beginning  at: 


Latitude  N. 

Longitude  W. 

29°20'00-, 

B7°00'00",  thence  to 

29''12'00". 

87''45'00",  thence  to 

28°39'00-, 

88°00'00".  thence  to 

28''00'00-, 

88''00'00".  thence  to 

28''00'00", 

87°00'00" 

and  thence  to  the  pwint  of  beginning. 

§156.310    Prohibited  areas. 

Lightering  operations  are  prohibited 
within  the  following  areas  in  the  Gulf  of 
Mexico: 

(a)  Claypile— prohibited  area.  This 
prohibited  area  consists  of  the  waters 
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bounded  by  a  line  connecting  the 
following  points  beginning  at: 


Latitude  N. 

28°15'00', 

27<'40'00'. 

27°40'00'. 

28''33'0O', 


Longitude  IV. 
94''35'00'.  thence  to 
94°35'00',  thence  to 
94°00'00'.  thence  to 
94''00'00' 


and  thence  to  the  point  of  beginning. 

(b)  Flower  Garden — prohibited  area. 
This  prohibited  area  consist  of  the 
waters  bounded  by  a  line  connecting  the 
following  points  beginning  at: 


Latitude  N. 

27''40'00', 

28"'18'00'', 

28''18'00', 

28"'30'00'. 

28°15'00'. 

27<'40'00' 


Longitude  W. 
94°00'00'.  thence  to 
94'W)'00'.  thence  to 
92°38'00'.  thence  fo 
92''38'00',  thence  to 
91°30'00',  thence  to 
91°30'0O' 


and  thence  to  the  point  of  beginning. 

(c)  Ewing— prohibited  area.  This 
prohibited  area  consists  of  the  waters 
bounded  by  a  line  connecting  the 
following  points  beginning  at: 


Latitude  N. 

27°53'0O', 

28''15'0O', 

28°15'0C, 

27''53'00', 


Longitude  IV. 
91''30'00',  thence  to 
gi-SCOO'.  thence  to 
go^lCOO",  thence  to 

acio'oo' 


and  thence  to  the  point  of  beginning. 

§  1 56.320    Minimum  operating  conditions. 

Unless  otherwise  specified,  the 
minimum  operating  conditions  in  this 
section  apply  to  tank  vessels  operating 
within  the  lightering  zones  designated 
in  this  subpart. 

(a)  A  tanK  vessel  shall  not  moor  or 
remain  moored  alongside  another  vessel 
when  any  of  the  following  conditions 
exist: 

(1)  When  wind,  waves,  and  swell  are 
from  the  same  direction  and — 

(i)  The  wind  velocity  is  56  km/hr  (30 
knots)  or  more; 

(ii)  The  wave  height  is  3  meters  (10 
feet)  or  more;  or 


(iii)  The  swell  height  is  3  meters  (10 
feet)  or  more. 

(2)  When  wind  and  waves  differ  in 
direction  by  30  degrees  or  more  to  swell 
and — 

(i)  The  wind  velocity  is  46.3  km/hr 
(25  knots)  or  more; 

(ii)  The  wave  height  is  1.8  meters  (6 
feet)  or  more;  or 

(iii)  The  swell  height  is  1.5  meters  (5 
feet)  or  more. 

(b)  Service  vessels  and  vessels  to  be 
lightered  shall  not  conduct  lightering 
operations  and  shall  not  remain  moored 
alongside  when  the  National  Weather 
Service  predicts  that  the  center  of  a 
hurricane  will  pass  within  296  km  (160 
nautical  miles)  of  current  or  expected 
location  of  lightering  operations  within 
the  next  36  hours. 

§  156.330    Operational  restrictions. 

Unless  otherwise  specified  in  this 
subpart  or  when  otherwise  authorized 
by  the  cognizant  COTP  or  District 
Commander,  the  master  of  a  vessel 
lightering  in  the  zones  designated  in 
this  subpart  shall  ensure  that  the 
following  operational  restrictions  are 
complied  with: 

(a)  Lightering  operations  shall  be 
conducted  in  accordance  with  OCIMF 
Ship  to  Ship  Transfer  Guide 
(Petroleum),  Second  Edition,  1988. 

(b)  Helicopter  operations  shall  be 
conducted  in  accordance  with 
International  Chamber  of  Shipping's 
Guide  to  Helicopter/Ship  Operations, 
Third  Edition,  1989. 

(c)  The  master  of  the  vessel  to  he 
lightered  shall  ensure  a  voice  warning  is 
made  prior  to  the  commencement  of 
lightering  activities  via  channel  13  VHF 
and  2182  Khz. 

(d)  In  the  event  of  a  commimications 
failure  between  the  lightering  vessels  or 
the  respective  persons-in-charge  of  the 
transfer,  or  an  equipment  failure 
affecting  the  vessel's  cargo  handling 
capability  or  ship's  maneuverability,  the 
master  of  the  affected  vessel  shall 


suspend  lightering  activities  and  shall 
sound  at  least  five  short,  rapid  blasts  on 
the  vessel's  whistle.  Lightering  activities 
shall  remain  suspended  imtil  corrective 
action  has  been  completed. 

(e)  No  vessel  involved  in  a  lightering 
operation  may  open  its  cargo  system 
until  the  vessel  to  be  lightered  is 
securely  moored  alongside  the  servicing 
vessel. 

(f)  If  any  vessel  not  involved  in  the 
lightering  operation  or  support  activities 
approaches  within  300  feet  of  vessels 
engaged  in  lightering  activities,  the 
vessel  engaged  in  lightering  shall  warn 
the  approaching  vessel  by  sounding  a 
loud  hailer,  ship's  whistle,  or  any  other 
appropriate  means. 

(g)  No  vessels,  other  than  the 
lightering  tender,  supply  boat,  or  crew 
boat  which  are  equipped  with  spark 
arresters  on  their  exhaust(s),  may  moor 
alongside  a  vessel  engaged  in  lightering 
operations. 

(h)  When  lightering  at  anchor, 
lightering  operations  shall  not  be 
conducted  within  1  nautical  mile  of 
offshore  structures  or  mobile  offshore 
drilling  units  (MODUs). 

(i)  When  lightering  underway, 
lightering  operations  shall  not  be 
conducted  within  3  nautical  miles  of 
offshore  structures  or  MODUs. 

(j)  No  vessel  engaged  in  lightering 
activities  may  anchor  over  pipelines, 
charted  artificial  reefs  or  historical 
resources. 

(k)  All  vessels  engaged  in  lightering 
activities  shall  be  capable  of  immediate 
maneuver  at  all  times  while  inside  a 
designated  lightering  zone.  The  main 
propulsion  system  must  not  be  disabled 
at  any  time. 

Dated:  December  28. 1994. 
A.E.  Henn, 

Vice  Admiral,  U.S.  Coast  Guard.  Acting 
Commandant. 
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Act (42  U.S.C.  5771-5780, 

e  Juvenile  Justice  and 
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ore,  the  proposed  programs, 
in  the  Federal  Register  of 
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and  Administrative  Requirements,  can 
be  obtained  by  calling  the  Juvenile 
Justice  Clearinghouse,  toll-free.  24  hours 
a  day.  at  (800)  638-8736. 

The  program  announcements  contain 
specific  instructions  on  competitive 
program  requirements,  including 
eligibility  requirements  and  selection 
criteria.  All  applications  will  be 
evaluated  and  rated  by  a  peer  review- 
panel  according  to  the  announced 
selection  criteria.  Peer  review  will  be 
conducted  in  accordance  with  the  OJJDP 
Competition  and  Peer  Review  Policy.  28 
CFR  part  34.  subpart  B. 
DATES:  Applirations  under  each  of  the 
thnre  programs  must  be  received  by  5 
p.m.  e.s.t..  February  21.  1995. 
.Applications  received  after  the  deadline 
date  will  not  be  considered. 
ADDRESSES:  Applications  must  be 
received  bv  mail  or  hand-delivered  to: 
Ron  Laney.  Director,  Missing  and 
Exploited  Children's  Program.  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention.  633  Indiana  Avenue,  NW., 
4th  Floor,  Washington,  DC  20531.  Hand- 
delivered  applications  will  be  received 
between  the  hours  of  8:00  a.m.  and  5:00 
p.m.  except  Saturdays,  Sundays,  and 
Fetleral  holidays. 
APPLICATION  REQUIREMENTS:  See 
Application  Kit  and  Requests  for 
Proposals  that  follow. 
ELIGIBILITY  REQUIREMENTS:  Applicants 
must  be  public  agencies  or  nonprofit 
private  organizations  or  combinations 
thereof  to  be  eligible  for  funding  under 
the  Missing  Children's  Assistance  Act. 
No  proposals,  concept  papers,  or  other 
application  materials  not  relevant  to  this 
announcement  should  be  submitted. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Lanev,  Director,  Missing  and  Exploited 
Children's  Program,  at  the  above 
address.  Telephone  (202)  514-7774. 
This  is  not  a  toll-free  telephone  number. 

SUPPLEMENTARY  INFORMATION: 

Grant  Program;  National  Resource 
Center  and  Clearinghouse 

Purpose 

The  purpose  of  this  solicitation  is  tn 
continue  the  maintenance  and 
management  of  activities,  program 
development  and  fiscal  support 
necessary  to  sustain  those  services 
required  of  a  national  resource  center 
and  clearinghouse  under  Title  IV,  the 
Missing  Children's  Assistance  .\c\. 

The  award  will  be  made  for  a  project 
period  of  three  years.  One  cooperative 
agreement  will  be  awarded  with  an 
initial  budget  period  of  12  months.  Up 
to  53.050,000  will  be  allocated  for  the 
initial  12  month  award.  Subsequent 
funding  support  will  be  determined  by 


the  performance  of  the  grantee  and 
program  development  needs  as 
determined  by  OJJDP. 

Background 

OJJDP  awarded  a  discretionary  grant 
to  the  National  Center  for  Missing  and 
Exploited  Children  (NCMEC)  in  April  of 
1984.  Title  IV  of  the  JJDP  Act  was 
subsequently  enacted  by  Congress  on 
October  12, 1984.  The  original  award 
was  to  establish  a  national  resource 
center  and  clearinghouse  designed:  to 
provide  technical  assistance  to  State  and 
local  governments,  individuals,  parents, 
and  other  agencies  in  locating  and 
recovering  missing  children;  to 
coordinate  programs  that  focus  en 
reuniting  missing  children  with  their 
lawful  custodians:  to  develop,  publish, 
and  disseminate  instructive  materials 
about  programs,  techniques  and  services 
responsive  to  missing  children  issues; 
and  to  provide  technical  assistance  and 
training  to  law  enforcement  agencies. 
State  and  local  government  agencies, 
individuals,  and  other  agencies 
addressing  missing  children  issues 
relative  to  prevention,  investigation, 
reunification,  and  treatment  in  missing 
and  exploited  children  cases. 

Since  the  establishment  of  the 
Missing  and  Exploited  Children's 
Program  in  1984,  OJJDP  has  funded  a 
comprehensive  program  of  research. 
Major  studies  have  been  completed  that 
define  and  document  the  complex 
issues  of  cases  of  missing  children.  Thf; 
National  Incidence  Studies  for  Missing, 
Abducted,  Runaway  and  Thrownaway 
Children  in  America  (Nl.SMART), 
published  in  1990.  was  the  first  national 
study  to  provide  reliable  data  about  th>; 
numbers  and  types  of  missing  child 
cases  and  to  clarify  the  types  of  cases 
and  situations  that  make  up  the 
"missing  children"  population.  Since; 
then,  other  research  projects  have  been 
completed  that  provide  critical 
information  about  the  dynamics  of 
missing  child  cases,  the  psychological 
impac:t  of  abduction  on  children  aiifi 
families,  and  what  happens  after  a 
missing  child  returns  home. 

It  has  become  clear  that  tiiere  is  not 
a  single  "missing  child"  problem. 
Children  are  abducted  by  strangi^rs  and 
acquaintances  as  well  as  by  parents  or 
other  family  members.  The  research  has 
shown  that  family  abdut.tinn  is  a  far 
greater  problem  than  prt^viously 
realized,  and  that  the  effects  on  children 
can  be  disastrous  and  long-lasting. 
Recovering  children  abductotl  by  family 
members  can  be  extremely  difficult  anfl 
costly.  Manv  children  who  run  away 
return  home  quickly,  but  a  significant 
number  run  many  times  and  live  on  the 
streets,  constantly  exposed  to  danger 


and  exploitation.  Some  of  the  children 
previously  thought  of  as  runaways  have 
in  actuality  been  thrownaway  or 
abandoned.  Every  year  many  children 
are  harmed  after  they  become  lost  or 
wander  away.  Thousands  of  children 
are  abducted  for  short  periods  of  time 
and  molested.  It  is  estimated  that  there 
are  more  than  114.000  attempted 
abductions  of  children  each  year. 

Missing  and  exploited  children  are 
often  already  known  to  community 
agencies  as  victims.  Runaway  and 
abducted  children  may  experience 
physical  and  sexual  assault  while  away 
from  home.  Runaways  often  leave  home 
to  escape  abuse,  and  children  may 
become  involved  in  sexual  exploitation 
as  a  direct  or  indirect  result  of  earlier 
victimization.  Many  family  abduction 
cases  involve  families  with  histories  of 
domestic  violence.  Most  parental- 
abducted  children  have  suffered  from 
being  the  focus  of  bitter  conflict  prior  to 
being  taken.  Recovery  of  abducted 
children  seldom  means  the  end  of  the 
conflict  or  the  traumatic  effects  of  an 
abduction,  yet  these  children  only 
occasionally  receive  the  mental  health 
senices  that  could  help  them  cope. 
Recent  studies  indicate  that  children 
who  come  from  households 
characterized  by  violence,  abuse  or 
neglect  may  also  be  more  vulnerable  to 
abuse  and  exploitation  by  persons 
outside  their  home. 

The  issues  surrounding  missing  and 
exploited  children  are  varied,  complex, 
and  tragic.  The  missing  and  exploited 
children  problem  is  not  a  minor 
dilemma  that  can  be  resolved  with  a 
single  approach  or  by  any  single  agency. 
Law  enforcement  officers  and  other 
professionals  who  become  involved  in 
these  cases  face  difficult  challenges. 
Agencies  must  work  in  collaboration 
with  others  who  share  that 
responsibility. 

The  first  ten  years  of  the  Missing  and 
Exploited  Children's  Program  have  seen 
a  great  deal  of  progress  in  our 
understanding  of  the  issues  of  these 
child  victims.  They  also  have  identified 
areas  of  need  and  provided 
recommendations  for  future  direction 
and  activities.  Building  upon  the  work 
of  the  last  decade,  the  goal  of  the 
Missing  and  Exploited  Children's 
Program  is  to  ensure  that  critical 
information  gleaned  from  research  and 
demonstration  programs  is  successfully 
incorporated  into  existing  and  new 
projects  funded  by  OJJDP.  As  the 
national  clearinghouse  and  resource 
center,  the  successful  applicant  must 
play  a  pivotal  role  in  advancing  the 
national  response  to  missing  and 
exploited  children. 


Objectives 

1.  To  continue  the  operation  of  a  24- 
hour  national  toll-free  telephone  line  by 
which  individuals  may  report 
information  regarding  the  location  of 
a.ny  missing  child,  or  other  children  13 
years  of  age  or  younger,  whose 
whereabouts  are  urdoiown  to  such 
child's  legal  custodian,  and  request 
inform.ation  pertaining  to  procedures 
necessary  to  reunite  the  child  with  the 
child's  legal  custodian. 

2.  To  continue  the  operation  of  a 
national  resource  center  and 
clearinghouse  designed: 

a.  To  provide  information  to  State  and 
local  governments,  public  and  private 
nonprofit  agencies,  and  individuals 
regarding: 

(1)  Free  or  low  cost  legal,  restaurant, 
lodging,  and  transportation  ser\  ices  that 
are  available  for  the  benefit  of  missing 
children  and  their  families; 

(2)  The  existence  and  nature  of 
programs  being  carried  out  by  Federal 
Agencies  to  assist  missing  children  and 
their  families;  and 

(3)  The  lawful  use  of  school  records 
and  birth  certificates  to  identify  and 
locale  missing  children. 

b.  To  provide,  and  coordinate  with 
OJJDP's  Title  IV  Training  Program, 
technical  assistance  and  training  to 
State  and  local  governments,  including 
law  enforcement  and  other  appropriate 
agencies  in: 

(1)  Investigating,  reporting,  locating, 
recovering,  and  facilitating  the  reuniting 
of  missing  children  with  their  families 
and/or  lawful  custodians; 

(2)  Family  abduction  cases; 

(3)  National  and/or  regional  mi-ssing 
children  poster  distribution; 

(4)  Developing  and  distributing 
information  and  training  publications 
relevajit  to  missing,  abducted,  and 
exploited  children's  issues;  and 

(5)  Providing  case  management 
assistance,  sighting  and  lead 
information  analysis  assistance  for 
missing  children  cases. 

c.  To  disseminate  nationally 
information  about  innovative  and  model 
missing  children  programs,  services, 
and  legislation  at  the  State  and  local 
level. 

d.  To  provide  technical  assistance  to 
appropriate  agencies  and  custodial 
parents  in  cases  of  national  and 
international  noncustodial  family 
abduction  and  coordinate  efforts  with 
the  U.S.  Department  of  State.  U.S. 
Department  of  Criminal  Justice,  and 
INTERPOL. 

e.  To  provide  case  analysis  (based  on 
leads  and  sightings)  for  ongoing  missing 
child  case  investigative  assistance  that 
has  been  undertaken  in  over  6,500 


missing  child  cases.  Some  of  the  tab.ks 
involved  in  this  case  assistance  are  as 
follows:  technical  assistance  contacts 
with  parents,  law  enforcement,  state 
missing  children  clearinghouses,  private 
attorneys,  prosecutors.  F.B.I. . 
INTERPOL.  Stale  Department  and 
support  groups;  and  case  follow-up 
activities  by  monitoring  NLETS. 
verifying  full  .\CIC  entries,  review  of 
recent  sightings  and  providing  relevant 
sighting  patte.-n  analysis  and  laids  to 
appropriate  cognizant  agencies  in  a 
timely  manner. 

f.  To  coordinate  public  and  private 
programs  that  locate,  recover  or  reunite 
missing  children  with  their  legal 
custodians. 

g.  To  monitor  and  provide  case 
analysis  for  ongoing  missing  child  case 
investigative  assistance  that  has  been 
undertaken  in  more  than  6,500  ongoing 
missing  child  cases  plus  more  than 
3.000  new  case/lead  assignments  each 
quarter.  Some  of  the  tasks  involved  in 
this  case  investig.itive  assistance  are  as 
follows:  technical  assistance  contacts 
with  parents,  law  enforcement,  state 
clearinghouses,  private  attorneys, 
prosecutors.  F.B.I..  INTERPOL.  U.S. 
State  Department  and  support  groups: 
and  case  follow-up  activities  by 
monitoring  NLETS  and  verifying  full 
NCIC  entries,  review  of  recent  sightings 
and  providing  relevant  sighting  pattern 
analysis  and  leads  to  appropriate 
cognizant  agencies  in  a  timely  manner. 

h.  To  provide,  when  requested  on 
cases  of  nonfamily  abduction,  on-site 
assistance  by  and  coordination  of  the 
trained  volunteers  who  are  retired  law 
enforcement  personnel  through  Project 
ALERT  and  close  coordination  a.'-.d 
liaison  with  the  Federal  Morgan 
Hardiman  Task  Force. 

i.  To  provide,  when  appropriate,  state- 
of-the-art  image  enhancement  and  aging 
procedures  for  follow-up  on  long-term 
missing  children  cases. 

j.  To  provide  and  maintain  a 
computer  information  network 
connection  with  State  missing  children 
agencies  to  facilitate  the  exchange  of 
appropriate  missing  children  case 
information,  and  technical  assistance 
and  training  information  developed  by 
or  through  the  National  Clearinghouse. 

k.  To  develop  a  documented  process 
for  determining  the  publications 
development  targeted  at  meeting  the 
Title  IV  mandates  based  on  the  needs  of 
the  field  and  the  numbers  and  t\  pes  of 
cases  being  identified. 

1  To  develop  a  formalized  process  for 
working  with  the  state  bar  associations 
for  providing  parents  and/or  legal 
guardians  with  a  referral  process  for 
obtaining  pro  bono  or  sliding  scale  l»>gal 
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lans. 
licant  must  demonstrate  the 
and  capability  to  provide 
rtjevant  professional  program 
for  the  national  resource 
clearinghouse  program.  The 
applicant  must  demonstrate, 
he  ability  to  enlist,  train  and 
technical  and  professional 
who  will  provide 
cable,  credible  program 
uafion  and  professional  program 
v  transfer  to  parents,  criminal 
svtfem  professionals,  and 

and  community  agencies, 
f  'ration  of  a  national  resource 
1  clearinghouse  requfres  the 
to  provide  and  arrange  for  all 
operational,  training 
i  jns,  analytical  and  technical 
personnel,  facilities, 
It,  materials,  and  services 
the  successful  continuAion 
ing  program  activities.  These 
e  following  activities: 
provision  to  Slate  and  local 

s,  public  and  private 
agencies,  and  individuals 
on  regarding  free  or  low-cost 
re^aurant.  lodging,  and 

ion  services  that  are  available 
nefit  of  missing  children  and 
lies; 

development  of  a  public 
/awareness  campaign  utilizing 
and  other  sources  specifically 
m  the  area  of  family  abductions 
rue  impact  this  type  of 
has  on  the  children,  families 
and  society  in  general; 
oordinale  publications,  media 
and  ail  special  events  with 
gh  the  Office  of  juvenile 
d  Delinquency  Prevention; 
provision  to  State  and  local 
ents,  public  and  private 

agencies,  and  indiviiluals 
ion  regarding  the  existence  and 
programs  being  carried  out  by 


Federal  agencies  to  assist  missing/ 
exploited  children  and  their  families; 

5.  To  provide  and  coordinate  with 
OI)DP"s  Title  IV  Training  Program 
technical  assistance  and  training  to 
criminal  justice  agencies.  State  and  local 
governments,  elements  of  the  criminal 
justice  and  youth  service  system,  public 
and  private  nonprofit  agencies, 
organized  missing/exploited  children 
community  organizations,  and 
individuals  in  locating,  recovering,  and 
reuniting  missing  children  with  their 
familv  or  legal  custodian; 

6.  The  provision  of  a  national  24-hour 
toll-free  telephone  line  by  which 
individuals  may  report  information 
regarding  the  location  of  any  missing 
child  and  request  information 
pertaining  to  the  necessary  procedures 
to  reunite  such  child  with  the  child's 
legal  custodian(s); 

7.  The  provision  of  information 
derived  from  the  national  24-hour  toll- 
free  telephone  line  to  appropriate 
cognizant  entities  in  a  timely  manner; 

8.  The  coordination  of  the  operation 
of  the  24-hour  toll-free  telephone  line 
with  the  operation  of  the  national 
communications  system  established  to 
serve  nmaways  (under  section  313  of 
the  Runaway  and  Homeless  Youth  Act, 
42  l!.S.C.  5712a); 

9.  The  coordination  of  public  and 
private  programs  that  seek  to  locate, 
recover,  or  reunite  missing  children 
with  their  legal  custodians; 

10.  The  dissemination  of  information 
about,  and  the  provision  of  technical 
assistance  and  training  publications 
regarding  comprehensive,  innovative, 
community,  multi-agency  missing 
children  programs,  services,  and 
legislation; 

11.  The  provision  of  information  to 
State  and  local  governments,  public  and 
private  nonprofit  agencies  and 
individuals  to  facilitate  the  lawful  use  of 
school  records  and  birth  certificates  to 
identify  and  locate  missing  children; 
and 

12. 1'he  provision  and  maintenance  of 
a  national  on-line  computer  for  the 
dissemination  of  information  and  . 
technical  assistance  to  and 
conmmnication  between  the  State 
Clearinghouses,  law  enforcement 
agencies,  and  appropriate  nonprofit 
organizations  established  to  assist  in 
locating,  recovering,  and  reuniting  of 
missing  children  with  their  legal 
guardian(s)  including  the  Royal 
Canadian  Mounted  Police  in  Canada 
and  New  Scotland  Yard  in  the  United 
Kingdom. 

13.  The  applicant  will  include  in  its 
application  a  detailed  plan  for  the 
establishment  of  a  grant  advisory  board 
independent  of  any  existing 


organizational  advisory  board.  The 
advisory  board  will  be  made  up  of  at 
least  ten  (10)  individuals  representing, 
at  a  minimum,  the  following  agencies: 
law  enforcement,  nonfamily  abduction 
victim  parent,  family  abduction  victim 
parent,  nonprofit  missing  children 
organization,  social  services,  mental 
health,  courts,  prosecution.  This  board 
membership  will  be  submitted  to  OJJDP 
for  approval. 

14.  The  applicant  will  include  in  its 
application  a  detailed  plan  to  justify  a 
proposed  resource  allocation  (staff  and 
funds)  based  on  the  actual  number  of 
missing/abducted  child  cases  by 
category  and  the  amount  and  typi;  of 
technical  a.ssistance  needed  to  meet  the 
mandates  of  the  national  resource  center 
and  clearinghouse. 

15.  The  applicant  will  include  in  its 
application  a  detailed  plan  for 
coordination  with  the  American  Bar 
Association's  Center  on  Children  and 
the  Law,  in  the  development  of  a 
formalized  process  for  working  w  ith  the 
state  bar  associations  and  other 
appropriate  organizations  for  providing 
parents  and  legal  guardians  with  a 
referral  service  for  obtaining  pro  bono  or 
sliding  scale  legal  services  in  civil 
matters  concerning  their  abducted 
children. 

Eligibility  Requirements 

Applicants  are  invited  from  public 
agencies  and  not-for-profit  private 
organizations.  Applicant  organizations 
mav  choose  to  submit  joint  proposals 
with  other  eligible  organizations  as  long 
as  one  organization  is  designated  in  the 
application  as  the  applicant  and  co- 
applicants  are  designated  as  such. 

The  applicant  and  co-applicants  must 
demonstrate  fully  the  required 
e.xperience  to  deliver  continuation 
support  services  as  required  in  section 
VI.  Applicants  must  demonstrate,  in 
addition  to  program  knowledge  and 
support  experience,  programmatic  and 
fiscal  management  capabilities  to 
implement  a  project  of  this  size  and 
scope  effectively.  Applicants  wlio  fail  to 
demonstrate  that  they  have  the 
experienced  capability  to  manage  a 
program  of  this  size  and  complexity  will 
be  ineligible  for  funding  consideration. 

Specific  Application  Hecjiiirpments 

All  applicants  must  submit  a 
completed  Standard  Form  424, 
Application  for  Federal  Assistance  (SF 
424);  a  Standard  Form  424A,  Builget 
Information;  OIP  Form  4000/3. 
Assurances;  and  OJP  Form  4061/6. 
Certifications.  In  addition  to  these 
forms,  all  applicants  must  include  a 
project  summary,  a  budget  narrative, 
and  a  program  narrative.  All  not-for- 


profit  organizations  who  have  not 
recently  received  Office  of  Justice 
Programs  funding  must  submit  a 
completed  Accounting  System  and 
Financial  Capability  Questionnaire  (OJP 
712011). 

All  forms  must  be  typed.  The  SF  424 
must  appear  as  a  cover  sheet  for  the 
entire  application.  The  project  summary 
should  follow  the  SF  424.  All  other 
forms  must  then  follow.  Applicants 
should  be  sure  to  sign  OJP  Forms  4000/ 
3  and  4061/6. 

The  project  summary  must  not  exceed 
250  words.  It  must  be  clearly  marked 
and  typed  single  spaced  on  a  single 
page.  Applicants  should  take  care  to 
write  a  description  that  accurately  and 
concisely  reflects  the  proposal. 

The  program  narrative  must  be  typed 
double  spaced  on  one  side  of  page  only. 
The  program  narrative  may  not  exceed 
60  pages.  The  program  narrative  must 
include  all  items  indicated  in  the 
Selection  Criteria  section  of  this 
solicitation.  This  page  limit  does  not 
apply  to  supporting  materials  normally 
found  in  appendices  (such  as 
preliminary  surveys,  resumes,  and 
supporting  charts  or  graphs). 

In  submitting  applications  that 
contain  more  than  one  organization,  the 
relationships  among  the  parties  must  be 
set  forth  in  the  application.  As  a  general 
rule,  organizations  that  describe  their 
working  relationship  in  the 
development  of  products  and  the 
delivery  of  services  as  primarily 
cooperative  or  collaborative  in  nature 
will  be  considered  co-applicants.  In  the 
event  of  a  co-applicant  submission,  one 
co-applicant  must  be  designated  as  the 
payee  to  receive  and  disburse  project 
funds  and  be  responsible  for  the 
supervision  and  coordination  of  the 
activities  of  the  other  co-applicant. 
Under  this  arrangement,  each 
organization  must  agree  to  be  jointly 
and  severally  responsible  for  all  project 
funds  and  services.  Each  co-applicant 
must  sign  the  SF  424  and  indicate  their 
acceptance  of  the  conditions  of  joint  and 
several  responsibility  writh  the  other  co- 
applicant. 

Applications  that  include 
noncompetitive  contracts  for  the 
provision  of  specific  services  must 
include  a  sole  source  justification  for 
any  procurement  in  excess  of  $25,000. 
The  contractor  may  not  be  involved  in 
the  development  of  the  statement  of 
work.  The  applicant  must  provide 
sufficient  justification  for  not  offering 
for  competition  the  portion  of  work 
proposed  to  be  contracted. 

The  following  information  must  be 
included  in  the  application  Program 
Narrative  (part  IV  of  SF  424): 


1.  Organizational  Capability:  The 
applicant  must  demonstrate  that  it  is 
eligible  to  compete  for  this  cooperative 
agreement  and  have  substantial 
organizational  experience  and  resources 
that  can  be  directly  applied  to  provide 
programmatic  support  that  will  assure 
OJJDP  the  effecti\  e  continuance  of  a 
national  resource  center  and 
clearinghouse  function  for:  The  24  hour 
national  toll  free  telephone  fine;  the 
information  analysis  of  sighting  and 
leads;  case  management  assistance 
experience,  procedures  and  data  base 
information  technology  support  to 
handle  case  processing  procedures 
effectively  and  responsively  for  more 
than  6,500  ongoing  missing  children 
cases  plus  more  than  3,000  new  case/ 
lead  assignments  each  quarter;  and  the 
provision  of  the  training  publications 
and  technical  assistance  programs  to 
law  enforcement  agencies,  State  and 
local  governments,  elements  of  the 
criminal  justice  system,  public  and 
private  nonprofit  agencies,  and 
individuals  in  the  prevention, 
investigation,  prosecution,  and 
treatment  of  the  missing  and  exploited 
children  cases  and  in  assisting  in  the 
locating  and  reuniting  of  the  missing 
children  with  families  or  legal 
custodians. 

The  criteria  used  for  evaluating 
applicants  is  based  upon  the 
responsiveness  of  the  applicant  to  the 
program  information  and  descriptions 
found  in  this  solicitation.  Applicants 
must  demonstrate  that  they  are  eligible 
to  compete  for  this  cooperative 
agreement  on  the  basis  of  eligibility 
criteria  established  in  this  notice. 

2.  Organizational  Experience:  a.  The 
applicant  must  demonstrate  the 
requisite  knowledge  of  and  experience 
with  the  missing  and  exploited  children 
issue  necessary  to  provide  capable, 
responsible  management  of  a  national 
resource  center  and  clearinghouse, 
including  having  direct  access  to  NQC 
and  NLETS. 

b.  The  applicant  must  demonstrate 
experience  and  expertise  in  providing 
technical  assistance  and  training  to  a 
diverse  audience  requiring  such  services 
with  regard  to  the  missing  and  exploited 
children  issues  described  in  this 
solicitation. 

c.  The  applicant  must  demonstrate  the 
ability  to  develop  as  well  as  provide 
missing  and  exploited  children 
specialized  issue-related  training  and 
service  oriented  training  materials  to  the 
recipient  jurisdictional,  professional, 
citizens,  community  needs,  and  other 
OJJDP  training  programs. 

d.  The  applicant  must  demonstrate 
the  ability  to  provide  for  national 
missing  children  sighting  analysis  and 


case  management  practices  that  can 
collate  national  sightings,  lead  and  case 
information  in  a  relevant,  and  timely 
manner  to  assist,  facilitate  and 
coordinate  muhi-jurisdictional,  national 
and  international  missing  children 
investigations. 

e.  The  applicant  must  demonstrate 
extensive  state-of-the-art  information 
technology  experience  to  manage, 
facilitate  and  service  high  volume 
electronic  assisted  response  for 
technical  assistance  information  needs 
and  exchanges  that  require  fast,  accurate 
responses. 

f.  The  applicant  must  demonstrate  the 
ability  to  provide  continuity  of 
comprehensive  missing  and  exploited 
children  issue  services  in  response  to 
the  program  objectives  and  strategies 
described  in  this  solicitation. 

3.  Program  Goals  and  Objectives:  A 
succinct  statement  demonstrating  the 
applicant's  understanding  of  the 
objectives  and  tasks  associated  with  the 
program  must  be  included.  The 
application  must  also  include  a  problem 
statement  and  a  discussion  of  the  past 
and  potential  future  contributions  of  the 
applicant's  program  to  the  missing  and 
exploited  children  issues  required  to  be 
performed  by  a  national  missing  and 
exploited  children's  clearinghouse  and 
resource  center.  The  applicant  must 
describe  the  proposed  approach  for 
achieving  the  objectives  of  the  program 
and  the  requirements  of  the  program 
strategy  as  detailed  in  this 
announcement. 

4.  Program  Implementation  Plan:  The 
applicant  must  describe  its  proposed 
approach  to  achieving  the  goals  and 
objectives  of  the  project.  A  program 
implementation  plan  outlining  the 
major  activities  involved  in 
implementing  the  program,  resource 
allocation,  the  program  management 
must  be  included.  A  clear  time-task 
workplan  identifying  major  milestones, 
tasks,  and  products  should  be  part  of  the 
application. 

The  applicant  should  include  an 
organizational  chart  depicting  the  roles 
and  responsibilities  of  key  personnel 
and  organizational  functional 
components  that  will  be  responsible  for 
supporting  and  implementation  of  the 
program.  The  applicant  should  provide 
detailed  p)osition  descriptions, 
qualification,  and  criteria  selection  for 
the  positions.  Part-time  and  practitioner 
professionals  should  also  be  included, 
with  a  statement  of  their  qualifications 
and  experience  that  would  directly 
relate  to  the  service  needs  of  this 
program.  The  applicant  should  denote 
which  staff  members  are  considered  kev 
project  persormel  and  emphasize  their 
position  experience. 
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5.  Progn  im  Budget:  The  appHcant 
must  prov  de  a  three  year  budget  to  be 
prepared  t  y  year.  Any  co-appUcant 
associatec  costs  must  be  detailed 
sf!j>aratel>jand  accounted  for  in  as  much 
dolail  as  tie  principal  appUcant.  The 
applicant  nust  provide  a  detailed 
justificatic  n  for  all  costs  by  object  class 
category  a  ;  specified  in  the  SF  424. 
Costs  mus  be  reasonable  and  the  basis 
for  these  c  ssts  must  be  well  documented 
in  a  separ.  te  budget  narrative. 

fi  Prodi  cts:  A  concise  description  of 
the  produi  :ts  to  be  produced  should  be 
included.  The  applicant  must  describe 
existing  ai  id  future  program  activities 
and  prodi  cts  that  have  and  will  be 
developet  or  utilized  to  continue  to 
service  th( i  program;  and  should 
d«!scribe  h  ow  and  who  will  be  served  by 
lluise  prot  ucts. 
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perceived  program  needs.  Fiscal 
integrity  and  organizational  stability 
must  be  demonstrated  over  time.  (35 
points) 

2.  The  applicant  must  demonstrate  an 
understanding  of  an  approach  to 
implementing  the  program  objective  of 
organizing,  providing  and  maintaining 
the  high  level  service  delivery  demands 
of  a  national  resource  center  and 
clearinghouse  for  missing  children.  (30 
points) 

3.  The  qualifications  of  staff  membeis 
identified  to  manage  and  implement  the 
program,  including  consultants,  must  be 
adequate  for  the  successful 
implementation  of  the  objectives.  {25 
points) 

4.  The  applicant  must  provide  a 
sound  and  fully-justified  budget  that  is 
cost  effective  to  the  service  provided. 
The  proposed  costs  must  be  complete, 
appropriate,  and  reasonable  to  the 
activities  of  the  project.  All  costs  should 
be  fully  justified  in  a  budget  narrative  or 
with  other  supporting  documentation. 
(10  points) 

Award  Period 

The  project  period  for  the  cooperative 
agreement  supporting  the  missing  and 
exploited  children  national  resource 
center  and  clearinghouse  is  three  (3) 
years.  One  cooperative  agreement  will 
be  awarded  with  an  initial  budget 
period  of  12  months. 

Award  Amount 

Up  to  S3.050.000  has  been  allocated 
for  the  initial  budget  period. 
Commensurate  financial  support  for  the 
remaining  two  project  budget  periods 
will  be  determined  by  the  performance 
of  the  grantee,  program  development 
needs  as  determined  by  OJJDP,  and  the 
availability  of  funds. 

Submission  of  Application 

Applicants  must  submit  the  original, 
signed  application  (Standard  Form  424) 
and  two  unbound  copies  to  OJJDP. 
Application  forms  and  supplementary 
information  will  be  provided  upon 
request  for  the  Application  Kit. 
Potential  applicants  should  review  the 
OJJDP  Peer  Review  Guideline  and  the 
OJJDP  Competition  and  Peer  Review 
Procedures.  These  documents  will  be 
provided  in  the  Application  Kit. 

Grant  Program:  Title  IV  Training  and 
Technical  Assistance 

Purpose 

The  purpose  of  this  solicitation  is  to 
establish  a  mechanism  for  the 
maintenance,  management,  and 
standardization  of  activities;  program 
design,  development,  and 
implementation;  and  fiscal  support 


necessary  to  sustain  those  services 
required  for  the  development  of  a 
coordinated  and  comprehensive 
Training  and  Technical  Assistance 
Program  under  Title  IV,  the  Missing 
Children's  Assistance  Act. 

The  award  will  be  made  for  a  project 
period  of  three  years.  One  cooperative 
agreement  will  be  awarded  with  an 
initial  budget  period  of  12  months.  Up 
to  5750,000  will  be  allocated  for  the 
initial  12  month  award.  Subsequent 
funding  support  will  be  determined  by 
the  performance  of  the  grantee  and 
program  development  needs  as 
determined  by  OJJDP. 

Background 

Since  the  beginning  of  the  Missing 
and  Exploited  Children's  Program, 
OJJDP  has  funded  an  aggressive  program 
of  research  and  program  development. 
The  first  major  program  was  the 
establishment  of  a  National  Resource 
Center  and  Clearinghouse  on  Missing 
Children  that  was  established  under  the 
National  Center  for  Missing  and 
Exploited  Children  in  April  1984.  Since 
that  time,  OJJDP  has  funded  numerous    • 
other  programs  and  projects  for  the 
design,  development,  and 
implementation  of  model  projects  and 
approaches.  Currently,  OJJDP  funds  over 
fifty  (50)  programs  and  projects  in  this 
jirea,  many  of  which  have  an  emphasis 
on  designing  and  developing  training 
and  technical  assistance  materials  for 
practitioners  on  the  local,  state,  and 
federal  level. 

Additionally,  major  studies  funded  by 
OJJDP  have  been  completed  that  define 
and  document  the  complex  issues  of 
missing  children  cases.  The  National 
Incidence  Studies  for  Missing, 
Abducted,  Runaway  and  Thrownaway 
Children  in  America  (NISMART)  was 
the  first  national  study  done  that 
provides  reliable  data  about  the 
numbers  and  types  of  missing  child 
cases  and  to  clarify  the  types  of  cases 
and  situations  that  make  up  the 
"missing  children"  population.  Since 
the  last  Request  for  Proposals  (RFP), 
other  research  projects  have  been 
completed  that  provide  critical 
information  about  the  dynamics  of 
missing  child  cases,  the  psychological 
impact  of  abduction  on  children  and 
families,  and  what  happens  after  a 
missing  child  comes  home. 

It  has  become  clear  that  there  is  not 
a  single  "missing  child"  problem. 
Children  are  abducted  by  strangers  and 
acquaintances  as  well  as  by  parents  or 
other  family  members.  The  research  has 
shown  that  family  abduction  is  a  far 
greater  problem  than  previously 
realized,  and  the  effects  on  children  can 
be  disastrous  and  long-lasting. 
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Recovering  children  abducted  by  family 
members  often  is  extremely  difficult  end 
costly.  Many  children  who  run  away 
return  home  quickly,  but  a  significant 
number  run  many  times  and  live  on  the 
streets  constantly  exposed  to  danger, 
exploitation,  and  becoming  involved  in 
criminal  activity.  Some  of  the  children 
previously  thought  of  as  runaways  have 
in  actuality  been  thrownaway  or 
abandoned.  Every  year  many  children 
are  harmed  after  they  become  lost  or 
wander  away.  Thousands  of  children 
are  abducted  for  short  periods  of  time 
and  molested.  It  is  estimated  that  there 
are  more  than  114,000  attempted 
nonfamily  abductions  of  children  each 
year. 

Missing  and  exploited  children  are 
often  already  known  to  community 
agencies  as  victims.  Runaway  and 
abducted  children  may  experience 
physical  and  sexual  assault  as  part  of 
their  missing  episode.  Runaways  often 
leave  home  to  escape  abuse,  and 
children  may  become  involved  in  sexual 
exploitation  as  a  direct  or  indirect  result 
of  earher  victimization.  Many  family 
abduction  cases  involve  families  with 
histories  of  domestic  violence.  Most 
parentally-abducted  children  have 
suffered  from  being  the  focus  of  bitter 
conflict  prior  to  being  taken.  Recovery 
of  abducted  children  seldom  means  the 
end  of  the  conflict  or  the  traumatic 
effects  of  an  abduction,  yet  these 
children  seldom  receive  the  mental 
health  services  that  could  help  them 
cope.  Recent  studies  indicate  that 
children  who  come  from  households 
characterized  by  violence,  abuse  or 
neglect  may  be  more  vulnerable  to  abuse 
and  exploitation  by  persons  outside 
their  home  as  well.  "The  issues 
surrounding  missing  and  exploited 
children  are  varied,  complex,  and  tragic. 
The  missing  and  exploited  children 
problem  is  not  a  minor  dilemma  that 
can  be  resolved  with  a  single  approach 
or  by  any  single  agency.  Law 
enforcement  officers  and  other 
professionals  who  become  involved  in 
these  cases  face  difficult  challenges. 
Agencies  must  work  in  collaboration 
with  others  who  share  that 
responsibility. 

The  general  consensus  of  all  of  the 
Title  IV  research  projects, 
demonstration  programs,  and 
professionals  on  the  local,  state,  and 
federal  levels  is  that  there  is  an 
overwhelming  need  for  training  of  and 
technical  assistance  to  agencies  and 
personnel  working  with  these  types  of 
cases.  These  sources  also  indicate  that 
this  training  and  technical  assistance 
must  be  provided  through  a  central 
source  providing  coordination  and 


standardization  of  the  materials  and 
information  offered. 

This  same  idea  of  coordination  and 
standardization  was  supported  by  the 
professionals  associated  with  the 
development  of  OJJDP's  Title  IV  Long 
Range  Plan  is  the  overwhelming  need 
for  coordinated  and  comprehensive 
training  and  technical  assistance  to 
enhance  the  skills  of  the  professionals 
charged  with  the  responsibility  of 
handling  these  very  complex  and 
complicated  cases. 

Under  the  current  process  for  the 
design,  development,  and  delivery  of 
training  and  technical  assistance,  each 
grantee  is  faced  with  the  responsibifity 
of  developing  their  owti  stand  alone 
mechanism  for  the  accomplishment  of 
this  task.  This  system  not  only  creates 
additional  expense  but  it  also  does 
nothing  to  address  the  issue  of 
standardization  and  duplication  of 
effort. 

The  first  ten  years  of  the  Missing  and 
Exploited  Children's  Program  have  seen 
significant  progress  in  our 
understanding  of  the  issues  of  these 
child  victims.  They  also  have  identified 
areas  of  need  and  provided 
recommendations  for  future  direction 
and  activities.  Building  upon  the  work 
of  the  last  decade,  the  goal  of  the 
Missing  and  Exploited  Children's 
Program  is  to  ensure  that  critical 
information  gleaned  from  research  and 
demonstration  programs  is  successfully 
incorporated  into  existing  and  new 
projects  funded  by  OJJDP. 

Objectives 

1.  Develop  an  efficient  and  effective 
mechanism  for  the  systematic 
management  and  delivery  of  state-of- 
the-art  Title  IV  training  and  technical 
assistance  on  the  national-level  that 
will: 

a.  utihze  the  existing  information  and 
work  products  from  Title  IV  grantees 
and  programs,  and 

b.  ensure  the  incorporation  of  new 
information  and  work  products 
developed  through  future  efforts. 

2.  Through  this  mechanism, 
coordinate  and  standardize  the 
information,  training,  technical 
assistance  on  missing  and  exploited 
children  disseminated  on  the  local, 
state,  and  federal  level. 

3.  Ensure  that  the  following  areas  are 
the  principle  focus  of  the  training  and 
technical  assistance  delivered. 

a.  Effective  community  and  child 
education,  prevention,  and  awareness 
programs. 

b.  Effective  community-based 
approaches  for  coordination  and 
collaboration  among  the  primary  service 
provider  agencies. 


c.  Effective  multi-agency  team 
approaches. 

d.  Effective  multi-jurisdictional 
coordination  approaches. 

e.  Available  resource  education, 
awareness,  and  access. 

f.  State-of-the-art  investigative  skills 
and  techniques  for  location  and 
recoverv'  of  missing  children. 

g.  Selected  approaches  for  the 
reunification  of  missing  and  abducted 
children  with  their  legal  guardians. 

4.  Establish  a  database  for  tracking 
and  documentation  of  communities, 
agencies,  and  personnel  that  receive  the 
Title  IV  training  and  technical 
assistance. 

5.  Develop  a  mechanism  for  providing 
support  to  OJJDP  for  incorporation  of 
input  from  all  Title  IV  Grantees  in  the 
development  of  concept  papers,  reports, 
and  related  materials  in  furtherance  of 
OJJDP's  Title  IV  Long  Range  Plan  and 
meeting  the  mandates  of  the  Title  IV 
Legislation. 

6.  Enhance  and  improve  missing  and 
abducted  child  serving  agencies  and 
organizations  capability  and  ability  to 
respond  to  the  issues  related  to  cases  of 
missing  and  exploited  children. 

7.  Create  a  stronger  link  between  the 
front-line  personnel  working  these  cases 
and  the  policy-makers  at  the  local,  state, 
and  federal  levels. 

8.  Incorporate  the  Title  IV  information 
and  work  products  into  training  and 
technical  assistance  products  for  both 
front-line  personnel  and  policy-makers. 

9.  Maintain  state-of-the-art  curricula 
and  materials  through  systematic 
review,  assessment,  and  revision  of 
curricula,  in  concert  with  OJJDP. 

Program  Strategy 

This  solicitation  and  resulting 
cooperative  agreement  is  to  establish  a 
mechanism  for  the  maintenance, 
management,  and  standardization  of 
activities;  program  design,  development, 
and  implementation;  and  fiscal  support 
necessary  to  sustain  those  services 
required  for  the  development  of  a 
coordinated  and  comprehensive 
Training  and  Technical  Assistance 
Program  under  Title  IV.  the  Missing 
Children's  Assistance  Act. 

The  applicant  must  demonstrate  a 
proven  national  experience  and 
capability  to  provide  timely,  relevant 
professional  program  continuity  for  the 
design,  development,  delivery,  and 
maintenance  of  an  efficient  and  effective 
Title  IV  Training  and  Technical 
Assistance  Program. 

The  applicant  must  fist  and  provide 
letters  of  agreement  to  participate  from 
the  primary  consultants  and  trainers 
that  will  be  utilized  in  the  design, 
development,  and  deliver)'  of  the  Title 
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appointees  to  this  advisory  board  will 
be  subject  to  approval  by  OJJDP. 

Eligibility  Requirements 

Applications  are  invited  from  public 
agencies  and  not-for-profit  private 
organizations.  Applicant  organizations 
may  choose  to  submit  joint  proposals 
with  other  eligible  organizations  as  long 
as  one  organization  is  designated  in  the 
application  as  the  applicant  and  co- 
applicants  are  designated  as  such.  The 
applicant  and  co-appHcants  must 
demonstrate  fully  the  required 
experience  to  deliver  continuation 
support  services  as  required  in  section 
VI.  Applicants  must  demonstrate,  in 
addition  to  program  knowledge  and 
support  experience,  programmatic  and 
fiscal  management  capabilities  to 
implement  a  project  of  this  size  and 
scope  effectively.  Applicants  who  fail  to 
demonstrate  that  they  have  the 
experienced  capability  to  manage  a 
program  of  this  size  and  complexity  will 
be  ineligible  for  funding  consideration. 

Specific  Application  Requirements 

All  applicants  must  submit  a 
completed  Standard  Form  424, 
Application  for  Federal  Assistance  (SF 
424);  a  Standard  Form  424A.  Budget 
Information;  OJP  Form  4000/3. 
Assurances;  and  OJP  Form  4061/6, 
Certifications.  In  addition  to  these 
forms,  all  applications  must  include  a 
project  summary,  a  budget  narrative, 
and  a  program  narrative. 

All  not-for-profit  organizations  who 
have  not  recently  received  Office  of 
Justice  Programs  funding  must  submit  a 
completed  Accounting  System  and 
Financial  Capability  Questionnaire  (OJP 
712011). 

All  forms  must  be  typed.  The  SF  424 
must  appear  as  a  cover  sheet  for  the 
entire  application.  The  project  summary 
should  follow  the  SF  424.  All  other 
forms  must  then  follow.  Applicants 
should  be  sure  to  sign  OJP  Forms  4000/ 
3  and  4061/6. 

The  project  summary  must  not  exceed 
250  words.  It  must  be  clearly  marked 
and  typed  single  spaced  on  a  single 
page.  Applicants  should  take  care  to 
write  a  description  that  accurately  and 
concisely  reflects  the  proposal. 

The  program  narrative  must  be  typed 
double  spaced  on  one  side  of  a  page 
only.  The  program  narrative  may  not 
exceed  60  pages.  The  program  narrative 
must  include  all  items  indicated  in  the 
Selection  Criteria  section  of  this 
solicitation.  This  page  limit  does  not 
apply  to  supporting  materials  normally 
found  in  appendices  (such  as 
preliminary  surveys,  resumes,  and 
supporting  charts  or  graphs). 


In  submitting  applications  that 
contain  more  than  one  organization,  the 
relationships  among  the  parties  must  be 
set  forth  in  the  application.  As  a  general 
rule,  organizations  that  describe  their 
working  relationship  in  the 
development  of  products  and  the 
delivery  of  ser\'ices  as  primarily 
cooperative  or  collaborative  in  nature 
will  be  considered  co-applicants.  In  the 
event  of  a  co-applicant  submission,  one 
co-apphcant  must  be  designated  as  the 
payee  to  receive  and  disburse  project 
funds  and  be  responsible  for  the 
supervision  and  coordination  of  the 
activities  of  the  other  co-applicant. 
Under  this  arrangement,  each 
organization  must  agree  to  be  jointly 
and  severally  responsible  for  all  project 
funds  and  services.  Each  co-applicant 
must  sign  the  SF  424  and  indicate  their 
acceptance  of  the  conditions  of  joint  and 
several  responsibility  with  the  other  co- 
applicant. 

Applications  that  include  non- 
competitive contracts  for  the  provision 
of  specific  services  must  include  a  sole 
source  justification  for  any  procurement 
in  excess  of  $25,000.  The  contractor 
may  not  be  involved  in  the  development 
of  the  statement  of  work.  The  applicant 
must  provide  sufficient  justification  for 
not  competing  the  portion  of  work 
proposed  to  be  contracted. 

The  following  information  must  be 
included  in  the  application  Program 
Narrative  (part  IV  of  SF  424): 

1.  Organizational  Capability:  The 
applicant  must  demonstrate  that  it  is 
eligible  to  compete  for  this  cooperative 
agreement  and  have  substantial 
organizational  experience  and  resources 
that  can  be  directly  applied  to  provide 
programmatic  support  that  will  assure 
OJJDP  the  effective  establishment  of  a 
Title  IV  Training  and  Technical 
Assistance  program  to  law  enforcement 
agencies.  State  and  local  governments, 
other  elements  of  the  criminal  justice 
system,  public  and  private  nonprofit 
agencies,  and  individual  disciplines  in 
the  prevention,  investigation, 
prosecution,  and  treatment  of  the 
missing  and  exploited  children  cases 
and  in  assisting  in  the  locating  and 
reuniting  of  the  missing  children  with 
families  or  legal  custodians. 

The  criteria  used  in  evaluating 
applicants  is  based  upon  the 
responsiveness  of  the  applicant  to  the 
program  information  and  descriptions 
found  in  this  solicitation.  Applicants 
must  demonstrate  that  they  are  eligible 
to  compete  for  this  cooperative 
agreement  on  the  basis  of  efigibility 
criteria  established  in  this  notice. 

2.  Organizational  Experience:  a.  The 
applicant  must  demonstrate  the 
requisite  knowledge  of  and  experience 
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with  the  missing  and  exploited  chiidrnn 
issue  necessary  to  provide  napablo. 
responsible  management  of  a  Title  IV 
Training  and  Technif:al  Assistance 
Program. 

b.  The  applicant  must  dumonstratt; 
experience  and  expertise  in  providing 
technical  assistance  and  training  to  a 
diverse  audience  requiring  such  services 
with  regard  to  the  missing  and  exploited 
children  issues  described  in  this 
solicitation. 

c.  The  applicant  must  demonstrate  the 
ability  to  assist  in  the  development  of 
missing  and  exploited  children 
specialized  issue-related  training  and 
service-oiionted  training  materials  to  the 
recipient  jurisdiction,  professional, 
citizen,  community  needs,  ajid  other 
OJJDP  training  and  technical  assistance 
programs. 

d.  The  applicant  must  demonstrate 
the  ability  to  provide  continuity  of 
comprehensive  missing  and  exploited 
children  issue  services  in  response  to 
the  program  objectives  and  strategies 
described  in  this  solicitation. 

3.  Program  Goals  and  Objectives:  A 
succinct  statement  demonstrating  the 
applicant's  understanding  of  the 
objectives  and  tasks  associated  with  the 
program  must  be  included.  The 
application  must  also  include  a  problem 
statement  and  a  discussion  of  the  past 
and  potential  future  contributions  of  the 
applicant's  program  to  the  missing  and 
exploited  children  issues  required  to  be 
performed  by  an  organization  assuming 
the  responsibility  for  the  Title  IV 
Training  and  Technical  Assistance.  The 
applicant  must  describe  the  proposed 
approach  for  achieving  the  objectives  of 
the  program  and  the  requirements  of  the 
program  strategy  as  detailed  in  this 
announcement. 

4.  Program  Implementation  Plan:  The 
applicant  must  describe  its  proposed 
approach  to  achieving  the  goals  and 
objectives  of  the  project.  A  program 
implementation  plan  outlining  the 
major  activities  involved  in 
implementing  the  program,  resour<:e 
allocation,  the  program  management 
must  be  included.  A  clear  time-task 
workplan  identifying  major  milestones, 
tasks,  and  produds  should  Im;  a  part  of 
the  application. 

The  applicant  should  include  an 
organizational  chart  depicting  the  roles 
and  responsibilities  of  key  personnel 
and  organizational  functional 
components  that  will  be  responsible  for 
supporting  and  implementation  of  the 
program.  The  applicant  should  provide 
detailed  position  descriptions, 
qualifications,  and  criteria  for  selec;tion 
for  the  positions.  Part-time  and 
practitioner  professionals  should  also  be 
included,  with  a  statement  of  their 


qualifications  and  expcrit.-iu  «•  tlial 
would  directly  relate  to  the  service 
needs  of  this  program.  The  applic  ani 
should  denote  which  staff  members  are 
considered  key  project  personnel  and 
emphasize  their  position  oxperinnce. 

5.  Program  Budget:  The  applicant 
must  provide  a  three  year  budget  to  be 
prepared  by  year.  Any  co-applicant 
associated  costs  must  be  detailed 
separately  and  accounted  for  in  as  much 
detail  as  the  principal  applicant.  The 
applicant  must  provide  a  detailed 
justification  for  all  costs  by  object  class 
category  as  specified  in  the  SF  424. 
Costs  must  be  reasonable  and  the  basis 
for  these  costs  must  be  wi:\\  (lorumnntcd 
in  a  separate  budget  narrative. 

6.  Products:  A  concise  description  of 
the  products  to  be  produced  should  be 
included.  The  applicant  must  describe 
existing  and  future  program  activities 
and  products  that  have  and  will  be 
developed  or  utilized  to  continue  to 
service  the  program;  and  should 
describe  how  and  who  will  be  served  by 
these  products. 

Selection  Criteria 

In  general,  all  applications  will  Ih> 
reviewed  in  tenns  of  their  demonstrated 
past,  present  and  potential  ability  to 
continue  the  development  and  provide 
the  requisite  services  for  a  Title  IV 
Training  and  Technical  Assistance 
Program  for  servicing  missing  and 
exploited  children  issues,  as  they  are 
defined  under  Title  IV,  The  Missing 
Children's  Assistance  Act.  The 
experience  and  knowledge  invoixed  for 
delivery  of  these  services  in  a  capable, 
efficient  and  professional  manner  is.  of 
course,  a  vital  criteria  for  selection. 

All  applic:ants  will  be  evaluated  and 
rated  based  on  the  extent  to  which  they 
meet  the  following  criteria: 

1.  Organizational  and  programmatic 
capability  must  be  demonstrated.  The 
project  management  structure  must  be 
adequate  for  the  successful  conduct  of 
the  project.  The  applicant  must  have 
demonstrated  Title  IV  experience  and 
program  management  and  information 
technology  capabilities  and  experience 
and  capabilities  in  the  areas  described 
and  defined  throughout  this  solicitation, 
experience  working  with  the  various 
missing  children  issue  groups  and 
agencies  at  the  national,  state, 
municipal,  community,  and  individual 
levels;  providing  technical  assistance, 
training  and  information  products 
related  to  missing  and  exploited 
children;  and  promoting  the 
development  of  professional  approaches 
to  missing  children  issues;  providing 
assistance  in  organizational 
development  processes  for  improve*! 
multi-agency  delivery  of  serx'ices 


relating  to  missing  children  issues;  and 
the  relevant  experience  of  applicant  s 
staff  in  the  missing  children  issues  and 
their  capabilities  to  address  the 
perceived  program  needs.  Fiscal 
integrity  and  organizational  stability 
must  be  demonstrated  over  time.  (25 
points) 

2.  The  applicant  must  have 
demonstrated  understanding  of  an 
approach  to  implementing  the  program 
objectives  of  organizing,  providing  and 
maintaining  the  high  level  service 
delivery  demands  of  a  Title  IV  Training 
and  Technical  Assistance  Program  (25 
points) 

3.  The  qualifications  of  staff  men»lx»n, 
identified  to  manage  and  implement  the 
program,  including  consultants,  must  be 
adequate  for  the  successful 
implementation  of  the  objectives.  (40 
points) 

4.  The  applicant  must  provide  a 
sound  and  fully-justified  budget  thai  is 
cost  effective  to  the  ser\  ices  provided 
The  proposed  costs  must  be  complete, 
appropriate,  and  reasonable  to  the 
activities  of  the  project.  All  costs  should 
be  fully  justified  in  a  budget  narrative  or 
with  other  supporting  documentation 
(10  points) 

Award  Period 

The  project  period  for  the  coop«^n<Iii«- 
agreement  supporting  the  Title  IV 
Training  and  Technical  Assistance 
Training  Grant  is  three  (3)  years.  One 
cooperative  agreement  will  be  awardtuj 
with  an  initial  budget  period  nf  12 
months. 

Award  Amount 

Up  to  S750.000  has  been  all«M  atod  for 
the  initial  budget  period.  Commenswrati' 
financial  support  for  the  remaining  two 
projef.t  budget  periods  will  be 
determined  by  the  performance  of  thf 
grantee  program  development  ne««ds  .js 
determined  by  OJJDP.  and  the 
availability  of  funds. 

Submission  of  Application 

Applicants  must  submit  the  original, 
signed  application  (Standard  Form  424) 
and  two  unbound  copies  to  OJJDP 
Application  forms  and  supplementary 
information  will  be  provided  upon 
request  for  the  Application  Kit. 
Potential  applicants  should  review  the 
OJJDP  Peer  Review  Guideline  and  th«^ 
OJJDP  Competition  and  Peer  Review 
Procedures.  These  documents  will  be 
provided  in  the  Application  Kit 
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ground  breaking  research  has  been 
completed  or  is  still  underway.  Much 
more  is  known  about  the  issues 
surrounding  missing  and  exploited 
children,  and  this  information  provides 
important  direction  for  future  action  to 
improve  the  response  to  these  victims. 

No  single  health,  social  service,  law 
enforcement,  or  judicial  system  exists  to 
track  and  comprehensively  assess  the 
number  and  circumstances  of  child 
victimization  on  a  national  level, 
including  child  deaths.  The  same  is  true 
in  most  states  and  local  jurisdictions  as 
well.  Data  on  child  victimization  resides 
in  several  different  forms,  including 
police  criiiif  reports,  child  protective 
service  reports,  and  vital  statistics.  None 
of  these  sources  contain  information  on 
all  types  of  maltreatment  of  children. 

Definitions  are  inconsistent  across 
agencies  and  disciplines.  The  names 
and  definitions  given  to  child 
victimization,  as  well  as  how  we 
address  it,  differs  according  to  the 
relationship  of  the  perpetrator  to  the 
child  victim.  If  the  offender  is  a  family 
member  or  caretaker,  it  is  called  abuse; 
if  the  offender  is  a  stranger  or 
acquaintance,  it  is  called  an  assault  or 
some  other  type  of  "crime."  Generally, 
the  criminal  justice  system  handles 
victimization  of  children  by  nonfamily 
members  while  social  service  agencies 
handle  victimization  by  family  members 
or  caretakers. 

National  crime  justice  statistics,  with 
the  exception  of  abduction  and 
homicide,  do  not  include  crimes  against 
children  under  the  age  of  twelve.  It  is 
usually  worse  on  the  local  and  state 
levels.  Child  abuse  data  is  not  included 
in  criminal  statistics.  Some  particularly 
violent  abuse  cases  of  children  may  be 
contained  in  police  reports  but  not  most 
of  them.  Child  protective  service 
agencies  do  not  keep  data  on  nonfamily, 
noncaretaker  abuse  of  children.  They 
usually  refer  such  cases  to  the  police 
and  do  not  provide  services  to  those 
children  and  their  families.  Most 
assaults  against  children  are  simply 
never  reported  to  any  agency. 

Most  communities  approach  the 
different  forms  of  child  maltreatment  in 
a  fragmented  fashion  with  social 
services  handling  intra-familial  cases  of 
abuse  and  neglect,  law  enforcement 
handling  nonfamily  assault  and 
abduction  cases,  and  many  child 
victims  simply  going  unrecognized  and 
untreated.  At  best,  communities  may 
have  a  vague  picture  of  who  the  missing 
and  exploited  children  are  in  their 
jurisdiction.  If  they  look  closely,  they 
realize  that  these  invisible  children  are 
frequently  already  known  to  their 
criminal  justice  and  social  service 
agencies  as  victims  or  perpetrators. 


The  experiences  of  many  of  these 
children  and  their  families  are  not 
unlike  that  of  abused  and  neglected 
children.  There  are  many  conmionalities 
and  linkages.  Children  often  suffer 
multiple  types  of  victimization  and  one 
form  of  victimization  may  directly  or 
indirectly  lead  to  others.  Often  runaway 
and  thrownaway  children  have  left 
abusive  homes  and  are  at  increased  risk 
for  suicide,  assault,  exploitation,  and 
murder  while  on  the  streets.  Children 
who  are  neglected  or  inadequately 
supervised  may  be  especially  vulnerable 
to  a  variety  of  risks.  Some  children  are 
reported  missing  by  a  parent  who 
actually  killed  the  child  and  is  t'^  ing  to 
conceal  his  or  her  act.  The  majority  of 
family  abduction  cases  involve  families 
with  histories  of  domestic  violence. 
Most  parentally-abducted  children  have 
suffered  from  being  the  focus  of  bitter 
conflict  prior  to  being  taken.  Recovery 
of  abducted  children  seldom  means  the 
end  of  the  conflict  or  the  traumatic 
effects  of  an  abduction,  yet  these 
children  seldom  receive  the  mental 
health  services  that  could  help  them 
cope.  Recent  studies  indicate  that 
children  who  come  from  households 
characterized  by  violence,  abuse  or 
neglect  may  be  more  vulnerable  to  abuse 
and  exploitation  by  persons  outside 
their  home  as  well.  Other  studies 
indicate  that  the  lines  between  incest 
and  sexual  abuse  by  nonfamily  persons 
may  not  be  as  distinct  as  previously 
believed,  i.e.,  many  incest  perpetrators 
also  molest  children  other  than  their 
own. 

Objectives 

1.  Identify  five  demographics 
representative  community  programs  that 
have  in  place  an  active  and  working 
community-based  process  for 
addressing  the  needs  of  and  issues 
related  to  missing,  exploited,  and 
abducted  children  and  their  families. 

2.  Research  and  evaluate  the  programs 
in  the  selected  communities  to 
determine  their  strengths  and 
weaknesses  in  addressing  such  issues 
as:  confidentiality;  sharing  of 
information;  inter-agency  agreements; 
cross-training;  statistical  information 
gathering  and  analysis;  identification 
and  resolution  of  system  gaps;  case  and 
services  management;  establishing 
public-private  partnerships;  interacting 
with  agencies  on  the  state  and  federal 
levels;  multi-level  prevention  education 
and  awareness  programs;  conducting 
cooperative  investigative  practices; 
resource  allocation  and  sharing;  cultural 
diversity;  education  and  awareness  of 
policy-makers;  recovery  and 
reunification  of  the  child  victims  with 
their  family  and  community;  and  other 
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issues  having  a  direct  impact  on  the 
ability  and  capability  of  a  conmumity  to 
respond  to  the  needs  of  missing, 
exploited,  and  abducted  children  and 
their  families. 

3.  Prepare  and  document  a 
comprehensive  report  of  the  research 
and  evaluation  conducted  on  the  five 
selected  communities.  The  report  will 
be  in  journalistic  style  format.  It  will 
illustrate  the  strengths  and  weaknesses 
of  the  communities  studied.  This  report 
also  will  provide  information  on  why 
these  types  of  community-based 
approaches  succeed  as  well  as  fail. 

4.  Design  and  develop  a  multi-level 
training  curriculum  that  incorporates  ail 
of  the  strengths  documented  in  the  five 
selected  communities.  The  training 
curriculum  will  also  incorporate 
information  and  techniques  developed 
by  other  OJJDP  programs  and  initiative 
in  this  area.  The  curriculum  will  enable 
jurisdictions  to  strategically  plan, 
implement,  and  evaluate  a  community- 
based  multi-disciplinary  team  process 
for  effectively  addressing  the  issues  and 
needs  of  their  missing,  exploited,  and 
abducted  children  and  their  families 
while  utilizing  existing  community 
rejsources. 

Program  Strategies 

This  solicitation  and  resulting 
cooperative  agreement  will  identify, 
research,  evaluate,  and  document 
effective  community-based 
organizations  from  around  the  country 
that  use  multi-disciplinary  team 
approaches  to  address  the  complex 
issues  related  to  missing  and  exploited 
children  and  their  families. 

The  applicant  must  demonstrate,  in 
detail,  the  ability  to  enlist  and  manage 
the  technical  and  professional  personnel 
that  will  provide  knowledgeable, 
credible  program  development  and 
professional  program  technology 
t.'-ansfer  to  all  community  agencies. 

The  applicant  must  demonstrate  a 
comprehensive  and  equitable  process  to 
identify  a  minimum  of  five  (5) 
community  organizations  that  are 
representative  of  the  country. 

1  he  applicant  will  include  in  their 
applications  a  detailed  plan  for  the 
establishment  of  a  grant  advisory  board. 
The  advisory  board  will  be  made  up  of 
at  least  ten  (10)  individuals  representing 
the  following  agencies:  law 
enforcement,  nonfamily  abduction 
victim  parent,  family  abduction  victim 
parent,  nonprofit  organization,  social 
ser\ices.  mental  health,  courts, 
prosecution  and  representative  from 
Association  of  Missing  and  Exploited 
Childrens  Organizations  (AMECO).  This 
board  membership  will  be  submitted  to 
OJIDP  for  approval. 


The  apphcant  will  include  in  their 
application  a  detailed  plan  for 
coordination  with  other  Title  IV  grant 
programs  to  incorporate  state-of-the-art 
techniques  and  information  into  the 
training  curricula. 

1.  The  research  and  evaluation 
component  of  application  must 
demonstrate  how  the  information  on  the 
programs  in  the  selected  communities 
will  be  analyzed  to  determine  their 
strengths  and  weaknesses  in  addressing 
such  issues  as: 

a.  confidentiality 

b.  sharing  of  information 

c.  intcr-at-fp.c A  igreemcnts 

d.  cross-train,  ig 

le.  statistical  information  gathering  and 
analysis] 

f.  identification  and  resolution  of  system 
gaps 

g.  case  and  services  management 
h.  establishing  public-private 

partnerships 
i.  interaction  with  agencies  on  the  state 

and  federal  levels 
j.  multi-level  prevention  education  and 

awareness  programs 
k.  conducting  cooperative  investigative 

practices 
1.  resource  allocation  and  sharing 
m.  cultural  diversity 
(n.  education  and  awareness  of  policy- 
makers) 
o.  recoven,-  and  reunification  of  the 

child  victims  with  their  family  and 

community 
p.  other  issues  having  a  direct  impact  on 

the  ability  and  capability  of  a 

community  to  respond  to  the  needs  of 

missing,  exploited,  and  abducted 

children  and  families 

Prepare  and  document  a 
comprehensive  written  report  of  the 
research  and  evaluation  conducted  on 
the  five  selected  communities.  The 
report  will  be  in  journalistic  style 
format.  It  will  illustrate  the  strengths 
and  weaknesses  of  the  communities 
studied.  This  report  also  will  provide 
information  on  why  these  types  of 
community-based  approaches  succeed 
as  well  as  fail. 

The  applicant  must  present  in  detail 
the  process  that  will  be  used  for  the 
design  and  development  of  a  multi-level 
training  curriculum  that  incorporates  all 
of  the  strengths  documented  in  the  five 
selected  communities.  The  training 
curriculum  must  include: 

2.  Instructor's  Guide: 

a.  Course  agenda 

b.  Lesson  plan  cover  sheets  for  each 

instructional  block  that  include: 

(1)  terminal  objective 

(2)  instructor  tasks 

(3)  learning  objectives 

(4)  participant  handout  materials 


3.  Participants's  Guide: 
a  Course  agenda 

b.  Participant  note  taking  guide 

c.  Refert^nce  and  resource  materials 
The  training  curriculum  will  be 

designed  to  provide  the  participants 
with  the  skills  and  knowledge  necessary 
to  strategically  plan,  implement, 
establish,  and  evaluate  a  community- 
based  multidisciplinary  team  process 
for  effec  tively  addressing  issues  and 
needs  of  their  missing,  exploited,  and 
abducted  children  and  their  families 
while  utilizing  existing  community 
restiurces. 

Eligibility  Hequirements 

.Applications  are  invited  from  public 
agencies  and  not-for-profit  private 
organizations.  Applicant  organizations 
may  choose  to  submit  joint  proposals 
with  other  eligible  organizations  as  long 
as  one  organization  is  designated  in  the 
application  as  the  applicant  and  co-  ' 
applicants  are  designated  as  such.  The 
applicant  and  co-applicants  must 
demonstrate  fully  the  required 
experience  to  deliver  continuation 
support  services  as  required  in  section 
V'l.  Applicants  must  demonstrate,  in 
addition  to  program  knowledge  and 
suppoft  experience,  programmatic  and 
fiscal  management  capabilities  to 
unplement  a  project  of  this  size  and 
scope  effectively.  .Applicants  who  fail  to 
demonstrate  that  they  ha\  e  the 
experienced  capability  to  manage  a 
program  of  this  size  and  complexity  will 
be  ineligible  for  funding  consideration. 

Specific  Application  nequirpments 

All  applicants  must  submit  a 
compleled  Standard  Form  424. 
Application  for  Federal  .Assistance  (SF 
424);  a  Standard  Form  424A.  Budget 
Information:  OIP  Form  4000/3. 
Assurances;  and  Ojl'  Form  4061/6. 
Certifications.  In  addition  to  these 
forms,  all  applicants  must  include  a 
project  summary,  a  budget  narrative, 
and  a  program  narrative. 

Ail  not-for  profit  organiziitions  who 
have  not  recently  received  Office  of 
lustice  Programs  funding  must  submit  a 
completed  .Accounting  System  and 
Financial  Capabilitv  Questionnaire  (OjP    , 
712011). 

.Ail  forms  must  lie  typed.  The  SF  424 
must  appear  as  a  cover  shf^et  for  the 
entire  application.  The  project  summary 
should  follow  the  SF  424.  All  other 
forms  must  then  follow  Applicants 
should  be  sure  to  sign  OjP  Forms  4000. 
3  and  40B1/H 

The  project  summarv'  must  not  pxcee<t 
2.i0  words.  It  must  be  clearly  market! 
and  typed  single  spaced  on  a  single 
page.  Applicants  should  take  care  to 
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ions  that  include 
itive  contracts  for  the 
of  specific  services  must 
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proci  rement  in  excess  of  $25,000. 
ontrpctor  may  not  be  involved  in 
pment  of  the  statement  of 
applicant  must  provide 
justification  for  not  competing 
of  work  proposed  to  be 


owing  information  must  be 
n  the  application  Program 
[(part  IV  of  SF  424): 
Orga  lizational  Capability:  The 
must  demonstrate  that  it  is 
compete  for  this  cooperative 
and  have  substan'ial 
zat|onal  experience  and  resources 
directly  applied  to  provide 
tic  support  that  will  assure 
effective  establishment  of  a 
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y-based  organizations  around 
y  that  use  multi-disciplinary 
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in  at 
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representation  of  the  demographics  of 
the  country.  The  effective  approaches 
being  used  in  these  communities  will  be 
develo{>ed  into  a  training  curriculum 
that  will  be  used  to  assist  communities 
in  the  establishment  of  an  effective, 
cooperative,  and  collaborative 
community-based,  multi-disciplinary 
team  approach  to  missing  and  exploited 
children's  issues.  The  criteria  used  in 
evaluating  applicants  is  based  upon  the 
responsiveness  of  the  applicant  to  the 
program  information  and  descriptions 
found  in  this  solicitation.  Applicants 
must  demonstrate  that  they  are  eligible 
to  compete  for  this  cooperative 
agreement  on  the  basis  of  eligibility 
criteria  established  in  this  notice. 

2.  Organizational  Experience:  a.  The 
applicant  must  demonstrate  the 
requisite  knowledge  of  and  experience 
with  the  missing  and  exploited  children 
issue  necessary  to  provide  capable, 
responsible  management  of  as  outlined 
in  solicitation. 

b.  The  applicant  must  demonstrate 
experience  and  expertise  in  providing 
research,  evaluation  of  community- 
based  missing  and  exploited  children 
organizations  as  described  in  this 
solicitation. 

c.  The  applicant  must  demonstrate  the 
ability  to  design  and  develop  a  multi- 
level training  curriculum  for  community 
based  organizations. 

3.  Program  Goals  and  Objectives:  A 
succinct  statement  demonstrating  the 
applicant's  understanding  of  the 
objectives  and  tasks  associated  with  the 
program  must  be  included.  The 
application  must  also  include  a  problem 
statement  and  a  discussion  of  the  past 
and  potential  future  contributions  of  the 
applicant's  program  to  the  missing  and 
exploited  children  issues  required  to  be 
performed  by  an  organization  assuming 
the  responsibility  for  the  program  as 
described  in  this  solicitation.  The 
applicant  must  describe  tlie  proposed 
approach  for  achieving  the  objectives  of 
the  program  and  the  requirements  of  the 
program  strategy  as  detailed  in  this 
announcement. 

■t.  Program  Implementation  Plan:  The 
applicant  must  describe  its  proposed 
approach  to  achieving  the  goals  and 
objectives  of  the  project.  A  program 
implementation  plan  outlining  the 
major  activities  involved  in 
implementing  the  program,  resource 
allocation,  the  program  management 
must  be  included.  A  clear  time-task 
workplan  identifying  major  milestones, 
tasks,  and  products  should  be  part  of  the 
application. 

"The  applicant  should  include  an 
organizational  chart  depicting  the  roles 
and  responsibilities  of  key  personnel 
and  organizational  functional 


components  that  will  be  responsible  for 
supporting  and  impiementation  of  the 
program.  The  applicant  should  provide 
detailed  position  descriptions, 
qualification,  and  criteria  selection  for 
the  positions.  Part-time  and  practitioner 
professionals  should  also  be  included, 
with  a  statement  of  their  qualifications 
and  experience  that  would  directly 
relate  to  the  service  needs  of  this 
program.  The  applicant  should  denote 
which  staff  members  are  considered  key 
project  personnel  and  emphasize  their 
position  experience. 

5.  Program  Budget:  The  applicant 
must  provide  a  three  year  budget  to  be 
prepared  for  two  18  month  periods.  Any 
co-applicant  associated  costs  must  be 
detailed  separately  and  accounted  for  in 
as  much  detail  as  the  principal 
applicant.  The  applicant  must  provide  a 
detaihid  justification  for  all  costs  by 
object  class  category  as  specified  in  the 
SF  424.  Costs  must  be  reasonable  and 
the  basis  for  these  costs  must  be  well 
documented  in  a  separate  budget 
narrative. 

6.  Products:  A  concise  description  of 
the  products  to  be  produced  should  bt» 
included.  The  applicant  must  describe 
existing  and  future  program  activities 
and  products  that  have  and  will  be 
developed  or  utilized  to  continue  to 
service  the  program;  and  should 
describe  how  and  who  will  be  served  by 
these  products. 

Selection  Criteria 

In  general,  all  applications  will  be 
reviewed  in  terms  of  their  demonstrated 
past,  present  and  potential  ability  to 
develop  document  Effective 
Community-Based  Approach  For 
Dealing  with  Missing  and  Exploited 
Children  and  develop  curriculum  as 
described  in  this  solicitation.  The 
experience  and  knowledge  involved  for 
delivery  of  product  is,  of  course,  a  vita) 
criteria  for  selection. 

All  applicants  will  be  evaluated  and 
rated  based  on  the  extent  to  which  they 
meet  the  following  criteria: 

1.  Organizational  and  programmatic 
capability  must  be  demonstrated.  The 
project  mcmagement  structure  must  be 
adequate  for  the  successful  conduct  of 
the  project.  The  applicant  must  havi; 
'demonstrated  Title  IV  experience  and 
program  management  and  information 
technology  capabilities  and  experience 
and  capabilities  in  the  areas  describ«?d 
and  defined  throughout  this  solicitation: 
experience  working  with  the  various 
missing  children  issue  groups  and 
agencies  at  the  national,  state, 
municipal,  community,  individual 
levels,  and  international  levels; 
providing  technical  assistance,  trainir.i: 
and  information  products  related  to 


missing  and  exploited  children:  and 
promoting  the  development  of 
professional  approaches  to  missing 
children  issues;  and  the  relevant 
experience  of  applicant's  staff  in  the 
missing  children  issues  and  their 
capabilities  to  address  the  perceived 
program  needs.  Fiscal  integrity  and 
organizational  stability  must  be 
demonstrated  over  time.  (25  points) 

2.  The  applicant  must  have 
demonstrated  understanding  of  an 
approach  to  implementing  the  program 
objectives  of  organizing,  providing  and 
maintaining  the  high  level  service 
delivery  demands  of  solicitation.  (25 
points) 

3.  The  qualifications  of  staff  members 
identified  to  manage  and  implement  the 
program,  including  consultants,  must  be 
adequate  for  the  successful 
implementation  of  the  objectives.  (40 
points) 

4.  The  applicant  must  provide  a 
sound  and  fully- justified  budget  that  is 
cost  effective  to  the  service  provided. 
The  proposed  costs  must  be  complete, 
appropriate,  and  reasonable  to  the 
activities  of  the  project.  All  costs  should 
be  fully  justified  in  a  budget  narrative  or 
with  other  supporting  documentation. 
(10  points) 

Award  Period 

The  project  period  for  the  cooperative 
agreement  supporting  the  Effective 


Community-Based  Approaches  for 
Dealing  with  Missing  and  Exploited 
Children  Grant  is  three  (3)  years.  One 
cooperative  agreement  will  be  awarded 
with  an  initial  budget  period  of  18 
months. 

.i^ivord  Amount 

Up  to  S230.000  has  been  allocated  for 
the  initial  budget  period.  Commensurate 
financial  support  for  the  remaining 
project  budget  period  will  be 
determined  by  the  performance  of  the 
grantee,  program  development  needs  as 
determined  by  OIJDP,  and  the 
availability  of  funds. 

Submission  of  Application 

Applicants  must  submit  the  original, 
signed  application  (Standard  Form  424) 
and  two  unbound  copies  to  OJJDF. 
Application  forms  and  supplementary 
information  will  be  provided  upon 
request  for  the  Application  Kit. 
Potential  applicants  should  review  the 
OJJDF  Peer  Review  Guideline  and  the 
OJJDP  Competition  and  Peer  Review- 
Procedures.  These  documents  will  be 
provided  in  the  Application  Kit. 

Bibliography  for  Grant  Programs 

National  Incidence  Studies  on 
Missing.  Abducted.  Runaway,  and 
Thrownawav  Children  in  America 
(NISMARTj;  Office  of  Juvenile  Justice 
and  Delinquency  Prevention.  Report 
issued  in  1990. 


Obstacles  to  the  Recovery  and  Return 
of  Parentally  Abducted  Children,  a 
studv  by  the  ABA  Center  on  Children 
and  the  Law.  funded  by  the  Office  of 
Juvenile  lustice  and  Delinquency 
Preventi(m.  1993. 

Families  of  Missing  Children: 
Psychological  Consequences,  a  study  by 
the  Center  for  the  Study  of  Trauma. 
University  of  California  at  San 
Francisco,  funded  by  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prev(?ntion.  Final  report  to  be  published. 
The  Reunification  of  Missing  Children 
Project,  a  study  by  the  Center  for  the 
Studv  of  Trauma.  University  of 
California  at  San  Francisco,  funded  by 
the  Office  of  Juvenile  Justice  and 
Delinquency  Prevention.  Final  report 
unpublished. 

Law  Enforcement  Policies  and 
Practices  Regarding  Missing  Children 
and  Homeless  Youth,  a  study  I. , 
Research  Triangle  Institute,  fun.icd  by 
the  Office  of  Juvenile  Justice  and 
Delinquency  Prevention.  1993. 

Title  IV  Missing  and  Exploited 
Children's  Program  Long  Range  Plan 
and  FY  95  Program  Priorities;  Notice, 
Federal  Register.  October  12.  1994. 
|ohn ).  Wilson. 

Deputy  Administrator.  Office  ofjuvcnih- 
Justice  and  Delinquency  Prevention. 
[FR  Doc.  95-249  Filed  1-4-95.  8.45  anil 
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1994. 
rebort  is  submitted  in  fulfillment 
eq  iirement  of  Section  1014(e)  of 

ssional  Budget  and 
djnent  Control  Act  of  1974 
w  93-344).  Section  1014(e) 
monthly  report  listing  all 
thority  for  the  current  fiscal 
hich,  as  of  the  first  day  of  the 
ipecial  message  had  been 
d  to  Congress, 
ort  gives  the  status,  as  of 
1.  1994.  of  seven  deferrals 
in  the  first  special  message 
5.  This  message  was 


transmitted  to  Congress  on  October  18, 
1994. 

Rescissions 

As  of  December  1,  1994.  no  rescission 
proposals  were  pending  before  the 
Congress. 

Deferrals  (Table  A  and  Attachment  A) 

As  of  December  1.  1994.51,670.1 
million  in  budget  authority  was  being 
deferred  from  obligation.  Attachment  A 
shows  the  status  of  each  deferral 
reported  during  FY  1995. 

Information  from  Special  Message 

The  special  message  containing 
information  on  the  deferrals  that  are 
covered  by  this  cumulative  report  is 
printed  in  the  Federal  Register  cited 
below: 


59  FR  54066.  Thursday,  October  27. 
1994 
Alice  M.  Rivlin, 

Director. 

Table  A.— Status  of  FY  1995 
Deferrals 

[In  millions  of  dollars] 


Budgetary 
resources 

Deferrals  proposed  by  the 
President  

3,525.1 

Routine  Executive  releases 

tfirough  December  1,  1994  ... 
Overturned  by  the  Congress  .... 

- 1 ,855.0 

Currently  before  the  Congress  . 

1.670.1 

ATTACHMENT  A.— STATUS  OF  FY  1995  DEFERRALS— AS  OF  DECEMBER  1,  1994 

[Amounts  in  thousands  of  dollars] 


eau'Account 


Aj^propriated 
dent 

Security 

upport  fund 
itary  financ- 

5  

tary  financ- 

account 

corv 


International 


disaster 
executive 


Departmefit  of  Health 
and  Human  Services 
Social  Seci  irity  Admirv 

istration. 
Limitation  ( n  adminis- 
trative ejpenses  


Oepartm<  nt  of  State 

Bureau  for  Refugee 
Program;  s 

United  Stal  »s  emer- 
gency re  ugee  and 
migratior  assistance 
fund  . 


Total, 


jeferrals 


Deferral 
Numt)€r 


D95-1 
D95-2 
D95-3 
D95-4 

D95-5 


D95-6 


D9&-7 


Amounts  Transmitted 


Original  Re- 
quest 


53.300 

3.139,279 

47,917 

2.000 

169.998 


7.319 


105,300 


3,525,113 


Subsequent 
Change  (+) 


Date  of 
Message 


10-18-94 
10-18-94 
10-18-94 
10-18-94 

10-18-94 


10-18-94 


10-18-94 


Releases(  ■ 


Cumulative 

OMB/Agen- 

cy 


1 ,800,000 


54,994 


1,854,994 


Congessionally 
Required 


Congres- 
sional Ac- 
tion 


Cumulative 

Adjustments 

(+) 


Amount  De- 
ferred as  of 
12-1-94 


53,300 

1 ,339,279 

47,917 

2,000 

115,004 


7,319 


105,300 


1,670,118 
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ffice  of  Federal  Contract 
ce  Programs,  Labor. 
lal  rule. 


This  final  rule  incorporates  a 
:hange  in  the  definition  of 
)f  the  Vietnam  era"  as  that 
relates  to  Federal  contractors' 
intractors'  affirmative  action 
s  with  respect  to  such 
3V  eliminating  the  coverage 
e  of  December  31, 1994.  This 
ncorporates  a  .statutory  change 

datory  job  listing  provision 
ting  the  S25.000  per  year 
ing  and  otherwise  broadening 
of  job  openings  that  must  be 

the  state  employment  service 
1  contractors  and 
ctors. 

DATE:  This  regulation  is 
anuary  5.  1995. 

INFORMATION  CONTACT: 
Blackwell.  Director,  Division 
Planning  and  Program 
ent.  Office  of  Federal  Contract 
ce  Programs,  Room  C-3325. 
itution  Avenue,  NW.. 
)n.  DC  20210.  Telephone  (202) 
(voice)  and  1-800-326-2577 

ies  of  this  final  rule  are 
n  the  following  formats: 

file  on  cGiiiputer  disk,  large 
audio  tape.  They  may  be 
t  the  above  office. 


SUPPLEME  NTARY  INFORMATION: 
A.  Vetera  n  of  the  Vietnam  Era 


t  was  amended  in  1992.  the 
^  action  provisions  of  the 
ra  Veterans'  Readjustment 
.Act  at  38  U.S. C.  4212 
L2  or  VEVR^^A)  contained  a 
vision  in  the  definition  of 
)f  the  Vietnam  era"  that 
that  no  veteran  could  be 
"veteran  of  the  Vietnam 


t  le 


9)2 


^  purposes  of  the  law  after 
31,  1994.  This  .sunset 
is  codified  in  our  current 
definition  of  "veteran  of  the 
ra"  found  at  41  CFR  60-250.2. 
502  of  the  Veterans'  Benefits 

(Pub.  L.  102-568,  106  Stat. 

(1992)),  repealed  the 


December  31,  1994,  sunset  date.  The 
regulation  published  today  amends 
OFCCP's  definition  of  "veteran  of  the 
Vietnam  era"  to  make  it  consistent  with 
the  1992  amendment. 

B.  Mandatory  Listing 

Prior  to  amendments  in  1994,  Section 
4212  required  that  Federal  contractors 
and  subcontractors  covered  by  the  Act 
must  list  "all   *    *   *  suitable 
employment  openings"  with  the 
appropriate  local  employment  service 
office.  The  Act  required  those  offices,  in 
turn,  to  give  priority  referrals  to  veterans 
for  such  openings.  This  obligation  to  list 
job  openings  with  the  local  employment 
service  office  is  often  referred  to  as  the 
""mandatory  listing"  requirement. 
Although  Section  4212  did  not  define 
the  term  "all   *    *    *  suitable 
employment  openings,"  this  term  was 
defined  in  OFCCP's  regulations  at  41 
CFR  60-250.4(h). 

Section  702(a)  of  the  Veterans' 
Benefits  Improvements  Act  of  1994 
(Pub.  L.  103-446,  108  Stat.  4645,  4674 
(1994))  expanded  the  scope  of 
employment  openings  to  be  listed  with 
the  state  employment  service  office  by 
dropping  the  word  "suitable"  from  the 
statutory  phrase  ""all   *    *    *  suitable 
employment  openings,"  broadly 
defining  the  term  "all  *   *   * 
employment  openings,"  and  limiting 
the  exceptions  to  the  mandatory  listing 
requirement.  The  amendment 
eliminated  the  salary  ceiling  of  $25,000 
per  year  which  was  in  the  OFCCP 
regulations,  and  now  requires  the  listing 
of  all  employment  openings  except 
executive  and  top  management 
positions,  positions  that  will  be  filled 
from  within  the  contractor's 
organization,  and  positions  lasting  three 
days  or  less.  The  regulation  published 
today  amends  the  regulations 
prescribing  the  employment  openings  to 
be  listed  with  the  state  employment 
service  to  make  them  consistent  with 
the  1994  amendment. 

The  statutory  amendments  to  the 
mandatory  listing  requirement  do  not 
include  all  of  the  exceptions  to 
mandatory  listing  permitted  by  OFCCP 
in  its  current  implementing  regulations. 
Today's  final  rule  incorporates  only 
those  exceptions  to  mandatory  listing 
that  are  contained  in  the  1994 
amendment. 

One  exception  to  mandatory  listing 
expressly  contained  in  the  current 
regulations,  but  not  expressly  stated  in 
the  1994  amendment,  is  an  exception 
for  openings  in  an  educational 
institution  which  are  restricted  to 
students  of  that  institution.  In  OFCCP's 
view,  such  openings  fall  within  the 
exception  to  mandatory  listing  for 


openings  for  positions  that  will  bo  filled 
from  within  the  contractor's 
organization. 

Vt'aiver  of  Proposed  Rulemaking 

This  rule  is  a  nondiscretionary, 
ministerial  action  which  merely 
incorporates,  without  change,  two 
statutory  amendments  into  pre-existing 
regulations.  Publication  in  proposed 
form  serves  no  useful  purpose,  and 
therefore  is  unnecessary  within  the 
meaning  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(B)).  We. 
therefore,  find  good  cause  to  waive 
notice  of  proposed  rulemaking. 

Effective  Date 

Pursuant  to  5  U.S.C.  553(d)  the 
undersigned  has  determined  that  good 
cause  e.xists  for  waiving  the  customary 
requirement  for  delay  in  the  effective 
date  of  a  final  rule  for  30  days  following 
its  publication.  This  determination  is 
based  upon  the  fact  that  this  rule  is  a 
nondiscretionary,  ministerial  action 
which  merely  incorporates,  without 
change,  a  statutory  amendment  into 
preexisting  regulations.  Accordingly, 
this  regulation  will  be  effective  upon 
publication. 

Executive  Older  12866 

This  final  rule  is  not  a  significant 
regulatory  action  within  the  meaning  of 
Executive  Order  12356  and,  therefore,  is 
not  subject  to  review  by  the  Office  of 
Management  and  Budget. 

Paperwork  Reduction  Act 

Because  this  rule  does  not  contain 
information  collection  requirements,  it 
is  not  subject  to  approval  by  the  Office 
of  Management  and  Budget  pursuant  to 
the  Paperwork  Reduction  Act. 

List  of  Subjects  in  41  CFR  Part  60-250 

Administrative  practice  and 
procedure.  Civil  rights.  Employment, 
Equal  employment  opportunity. 
Government  contracts.  Government 
procurement.  Investigations,  Veterans. 

Signed  at  Washington.  DC.  on  this  20!h  day 
of  December  1904. 
Robert  B.  Reich, 
Secretary  of  Labor 
Bernard  E.  Anderson, 
Assistant  Secretary  for  Emplcymcnt 
Standards 
Shirley  J.  Wilcher, 

Deputy  Assistant  Secretnr}'.  Office  of  Federal 
Contract  Compliance  Programs. 

PART  60-250— [AMENDED] 

For  the  reasons  set  forth  above,  41 
CFR  part  60-250  is  amended  as  set  forth 
below 
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1987 


1  The  authority  citation  for  part  60- 
250  is  revised  to  read  as  follows: 

Authority:  .38  U.S.C.  4211  and  421_';  2'» 
use.  7Q3:'Executive  Order  11758  (:i9  FR 
2075,  Januarv-  15.  1974);  '<  CFR  1971-1975 
Comp.  p.  841);  Pub.  L.  102-568  and  PI..  lO.i- 
446. 

2.  Section  60-250.2  is  amended  by 
revising  the  definition  of  "'Veteran  of  the 
Vietnam  era  "  to  read  as  follows: 

§  60-250.2    Definitions. 

***** 

Veteran  of  the  Vietnam  era  means  a 
person  who: 

(1)  Served  on  active  duty  for  a  period 
of  more  than  180  days,  any  part  of 
which  occurred  between  August  5, 
1964,  and  May  7,  1975,  and  was 
discharged  or  released  therefrom  with 
other  than  a  dishonorable  discharge,  or 

(2)  Was  discharged  or  released  from 
active  duty  for  a  service-connected 
disability  if  any  part  of  such  active  duty 
was  performed  between  .A'ugust  5,  1964. 
and  Mav  7,  1975. 


3.  Section  60-250.4  is  amended  by 
revising  paragraphs  (b)  and  (h)  of  the 
Affirmative  Action  clause  to  read  as 
follows: 

§60-250.4    Affirmative  action  clause. 

»         *         »         »         » 

(a)»   •   * 

(b)  The  contractor  agrees  to  list  all 
employment  openings  which  exist  at  the  time 
of  the  execution  of  this  contract  and  those 
which  occur  during  the  performance  of  this 
contract,  including  those  not  ge.nerated  by 
this  contract  and  including  those  occurring  at 
an  establishment  of  the  contrac:tor  other  than 
the  one  wherein  the  contract  is  being 
performed,  but  excluding  those  of 
independera's  operated  corpora'.u  affiliates, 
at  an  appropriate  local  office  of  the  State 
employment  service  system  wherein  the 
opening  occurs. 
***** 

(h)  .\s  u,sed  in  this  clause:  (1)  •.Ml 
emplovTiient  openings"  includes  all  positions 
except  executive  and  top  management,  those 
positions  that  will  be  filled  from  within  the 
contractor's  organization,  and  positions 
lasting  three  days  or  less.  This  term  includes 
full-time  employment,  temporarv 


employment  of  mort;  than  three  day*' 
duration,  and  part-lime  emplovmerit. 

(2)  ■'.\ppropriate  office  of  the  state 
employment  service  system"  means  the  local 
office  of  the  Federal-state  national  system  of 
public  employment  offices  with  assigned 
responsibility  for  scr\'ing  the  area  where  the 
employment  opening  is  t6  be  filled, 
including  the  District  of  Columbia.  Guam,  the 
Commonwealth  of  Puerto  Rico,  and  the 
Virgin  Islands. 

(3)  "Positions  that  will  be  filled  from 
within  the  contractor's  organization"  means 
emplovTnent  openings  for  which  no 
consideration  will  tie  given  to  persons 
outside  the  contractor's  organization 
(including  any  affiliates,  subsidiari'  s.  a:id 
parent  companies)  and  includes  any 
openings  which  the  contractor  proposes  to 
fill  from  regularly  established  "recall"  lists. 
The  exception  does  not  apply  to  a  particular 
opening  once  an  employer  det:ides  to 
consider  applicants  outside  of  his  or  her  nw  n 
organization. 
***** 

jFR  Dor   95-200  F:led  l-»-95;  8:45  anil 
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at  (ivities,  functions,  or^anization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
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United  States  participates. 
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grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Alanua/also  int  ludes 
( omprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  19i3. 

The  Mcinucil  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

$30.00  per  copy 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  nx)st  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

7  CFR  Part  6 

Dairy  Tariff-Rate  Import  Quota 
Licensing 

agency:  Office  of  the  Secretary,  USDA. 
ACTION:  Interim  rule. 

SUMMARY:  This  rule  amends  Import 
Regulation  1,  Revision  7  which  governs 
the  administration  of  the  import 
licensing  system  for  certain  dairy 
products  which  will  be  subject  to  in- 
quota  tariff  rates  proclaimed  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS),  resulting  from 
entT)'  into  force  of  the  Uruguay  Round 
Agreement  on  January  1,  1995.  Most  of 
these  products  were  subject  to  quotas 
proclaimed  under  section  22  of  the 
Agricultural  Adjustment  Act  of  1933,  as 
amended  (Section  22). 

DATES:  This  interim  rule  will  be 
effective  on  January  1,  1995.  Comments 
should  be  submitted  on  or  before 
February  21,  1995  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  should  be  sent  to 
Richard  Warsack,  Dairy  Import  Quota 
Manager,  Import  Policies  and  Programs 
Division,  Room  5531-S,  Foreign 
Agricultural  Service.  U.S.  Department  of 
Agriculture,  14th  and  Independence 
Avenue,  SVV.,  Washington,  DC  20250- 
1000.  All  comments  received  will  be 
available  for  public  inspection  in  room 
5541-S  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diana  Wanamaker,  Group  Leader, 
Import  Programs  Group,  Import  Policies 
and  Programs  Division,  Room  5531-S. 
Foreign  Agricultural  Service,  U.S. 
Department  of  Agriculture,  14th  and 
Independence  Avenue.  S\V., 
Washington.  DC  20250,  or  telephone 
(202)  720-2916. 


SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  interim  rule  is  issued  in 
conformance  with  Executive  Order 
12866.  It  has  been  determined  to  be 
significant  for  the  purposes  of  E.O. 
12866  and.  therefore,  has  been  reviewed 
by  the  Office  of  Management  and 
Budget  (OMB). 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  interim  rule  since  the 
Office  of  the  Secretary  is  not  required  by 
5  U.S.C.  553  or  any  other  provision  of 
law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this  rule. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24,  1983). 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Paperwork  Reduction  Act 

This  Interim  Final  Rule  amends  the 
existing  information  collection  as 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et.  seq),  under  OMB  control 
number  0551-0001.  expiring  June  30, 
1997. 

Due  to  the  time  constraints  of 
implementing  the  rule  immediatelv,  the 
agency  has  requested  emergency 
clearance  of  this  addendum  from  OMB. 
Comments  on  the  information  collection 
may  be  sent  to  the  Office  of  Information 
and  Regulaton,'  Affairs.  Office  of 
Management  and  Budget.  Room  10202. 
NEOB.  Washington,  DC  20503. 
Attention:  Desk  Officer  for  USDA. 

Executive  Order  12778 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12778.  The 


provisions  of  this  interim  rule  would 
have  preemptive  effect  with  respect  to 
any  state  or  local  laws,  regulations,  or 
pohcies  which  conflict  with  such 
provisions  or  which  otherwise  impede 
their  full  implementation.  The  rule 
would  not  have  retroactive  effect. 

Background 

An  Advance  Notice  of  Proposed 
Rulemaking  (the  ANPR)  was  published 
in  the  Federal  Register  on  June  2.  1994. 
seeking  suggestions  and  comments  on 
methods  for  allocating  imported  dairy 
products  subject  to  the  in-quota  tariff 
rates  to  be  proclaimed  in  the  HTS  as  a 
result  of  the  entry  into  force  of  the 
Uruguay  Round  Agreement.  The  ANPR 
also  sought  suggestions  on  various  other 
changes  intended  to  update  and  make 
more  enforceable  the  provisions  of 
Import  Regulation  1,  Revision  7, 
codified  at  7  CFR  §§6.20-6.24  (the 
Import  Regulation).  Because  of  time 
constraints  this  rule  will  deal  only  with 
modifications  of  the  existing  rule 
necessary  to  implement  the  U.S. 
Uruguay  Round  commitments  and  will 
become  effective  January  1,  1995.  A 
proposed  rule  making  further  changes  as 
envisaged  in  the  ANPR  will  be 
published  in  the  future. 

This  interim  rule  isSues  the  Import 
Regulation  under  the  authority  of 
section  111  of  the  Uruguay  Round 
Agreements  Act  and  Chapter  4  and 
General  Note  15  of  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTS).  and  amends  that  regulation  to 
establish  the  import  licensing  system  for 
the  quantities  of  cheese  and  certain 
other  dairy  products  subject  to  in-quota 
tariff  rates  in  the  HTS.  These  quantities 
include  both  the  quantities  which  have 
been  subject  to  an  absolute  quota  under 
Section  22  as  well  as  the  additional 
quantities  of  cheese  articles  and  certain 
non-cheese  articles  negotiated  under  the 
Uruguay  Round  of  multilateral  trade 
negotiations.  Certain  Uruguay  Round 
country  tariff-rate  quotas  or  increments 
do  not  appear  in  Appendix  3  of  this 
regulation  as  they  will  only  take  effect 
when  those  countries  implement  their 
respective  schedules  of  concessions. 
The  interim  rule  also  establishes  new 
eligibility  requirements  and  allocation 
methods  for  the  new  quantities  of  non- 
cheese  items.  In  addition,  it  deletes 
obsolete  provisions  and  updates  all  the 
references  in  the  regulation  to  the  HTS 
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Section  6.26  is  amended  to:  (1) 
eliminate  all  one-time  provisions 
establishing  the  allocation  of  new 
historical  licenses  which  resulted  from 
the  Tokyo  Round  Agreement,  (2)  update 
the  table  of  minimum  non-historical 
license  sizes  to  show  the  HTS  number 
and  quantity  in  kilograms,  and  (3)  apply 
the  allocation  methods  for 
supplementary  licenses  to  Appendix  3 
cheese  articles  and  establish  allocation 
methods  for  Appendix  3  non-cheese 
articles.  The  minimum  and  maximum 
supplementary  license  sizes  for  non- 
cheese  articles  are  being  set  at  higher 
levels  than  those  which  currently  apply 
to  cheese  articles  to  reflect  current 
shipping  practices.  The  allocation 
method  for  the  new  amounts  of  non- 
cheese  articles  will  be  a  rank-order 
lottery-,  in  which  applicants  are 
requested  to  number  each  license 
request  in  a  rank  order.  Once  a  license 
is  awarded  from  among  the  non-cheese 
articles  to  an  applicant,  no  other  non- 
cheese  license  will  be  awarded  to  that 
applicant  until  all  the  other  applicants 
have  received  at  least  one  non-cheese 
license  for  which  they  applied, 
provided  that  the  licenses  for  which 
they  applied  are  not  already  fully 
allocated. 

Section  6.27  is  amended  to  delete  the 
references  to  Customs  Form  7505  which 
is  no  longer  in  use.  Sections  6.28,  6.29, 
and  6.30  are  amended  solely  to  bring 
them  up-to-date  and  into  conformance 
with  the  HTS  effective  as  of  Januar\- 1, 
1995,  and  to  provide  coverage  for 
Appendix  3  articles  where  appropriate. 
Section  6.34  is  deleted  as  it  is 
unnecessar>'  in  the  body  of  the  rule. 

List  of  Subjects  in  7  CFR  Part  6 

Agricultural  commodities,  Cheese. 
Dairy  prodi-i  ts.  Imports,  and  Reporting 
and  record  kooping  requirements. 

Interim  Rule 

Accnrdinglv,  7  CFR  Pari  6.  Subpart— 
Section  22  Import  Quotas,  §§  6.20-6.34. 
and  Appendix  1  and  Appendix  2 
thereto,  are  amended  as  follows: 

1 .  The  heading  for  §§  6.20-6.34  is 
revised  to  read  as  follows:  "Subpart — 
Tariff-Rate  Quotas". 

2.  The  authority  citation  for  sections 
6.20-6.34  and  the  appendices  thereto  is 
revised  to  read  as  follows:  . 

Authorit>':  Additional  U.S.  Notes  6,  7.  12. 
14.  dnd  16-25  to  Chapter  4  and  General  Note 
15  of  the  Harmonized  Tariff  Schedule  of  the 
United  States  (19  U.S.C.  1202).  Pub.  L.  97- 
258.  06  Stat.  1051  (31  U.S.C.  9701).  and  see. 
111.  Pub.  L.  103-165.  108  Stat.  4819. 

3.  Section  6.20  is  revised  to  read  as 
follows: 


§  6.20    Determination. 

Additional  U  S.  Notes  6.  7.  12.  14.  and 
16  through  25  to  Chapter  4  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  provide  that  imports  of 
the  articles  enumerated  in  those  notes 
require  import  licenses  issued  by  the 
U.S.  Department  of  Agriculture. 
Additional  U.S.  Notes  16  through  25 
also  provide  that  unfilled  allocations 
may  be  reallocated  in  accordance  with 
regulations  issued  by  the  U.S. 
Department  of  Agriculture.  General  Note 
15  provides  for  certain  exceptions  that 
require  the  approval  of  the  Secretary  of 
Agriculture.  These  regulations  shall 
apply  to  all  articles  subject  to  tariff-rate 
quotas,  and  the  exceptions  thereto,  in 
accordance  with  these  notes. 

4.  Section  6.21  is  revised  to  read  as 
follows: 

§6.21     Definitions. 

Affiliate  means  any  person  ur  legal 
entity  which  owns  or  is  owned  by,  in 
total  or  in  part,  directly  or  indirectly,  or 
controls  or  is  controlled  by  another 
person,  persons  or  legal  entity.  For  a 
corporation,  ownership  interest  will  be 
the  controHing  criterion.  If  5  percent  or 
more  equity  interest  in  the  aggregate  is 
owned  or  controlled  in  a  corporation, 
partnership,  estate,  or  trust  by  or  for  a 
person,  a  corporation,  a  partnership,  or 
a  beneficiary  of  an  estate  or  a  tnist.  the 
interest  will  be  considered  as  owned  or 
controlled  by  the  person,  partnership, 
corporation,  estate  or  trust.  Ownership 
interest  in  any  person  or  legal  entity 
may  be  attributed  to  another  person  or 
entity  in  accordance  with  §  6.25(b)(3), 
thereby  causing  the  person  or  entity  to 
whom  the  ownership  interest  has  been 
attributed  to  be  defined  as  an  "affiliate" 
even  though  such  persons  or  legal 
entities  have  no  direct  relation  with 
each  other. 

Annual  tariff-rate  quota  means  llie 
quantity  of  an  article  which  may  be 
entered  in  a  quota  year  as  provided  for 
in  Appendix  1.  Appendix  2  and 
Appendix  3  at  the  in-quota  tariff  rate. 

Any  country  means  those  countries  or 
territories  listed  in  Annex  A,  Schedule 
C  of  the  Harmonized  Tariff  Schedule. 

Appendix  1  means  Appendix  1  to  this 
subpart.  Definitions  of  articles  in  this 
appendix  are  the  same  as  tliose 
provided  for  in  the  Additional  U.S. 
Notes  to  Chapter  4  of  the  Harmonized 
Tariff  Schedule. 

Appendix  2  means  Appendix  2  to  this 
subpart.  Definitions  of  articles  in  this 
appendix  are  the  same  as  those 
provided  for  in  the  Additional  U.S. 
Notes  to  Chapter  4  of  the  Harmonized 
Tariff  Schedule. 

Appendix  3  means  Appendix  3  to  this 
subpart.  Definitions  of  articles  in  this 


appendix  are  the  same  as  those 
provided  for  in  the  Additional  U.S. 
Notes  to  Chapter  4  of  the  Harmonized 
Tariff  Schedule. 

Article  means  any  Harmonized  Tariff 
Schedule  article  referred  to  in  Appendix 
1,  Appendix  2.  or  Appendix  3  of  this 
supart. 

Associate  means  a  party  connected 
with  one  or  more  parties,  formally  or 
informally,  directly  or  indirectly,  with 
the  common  purpose  of  obtaining 
eligibility  for  additional  licenses,  one 
party  intending  to  use,  (and  benefit 
economically  from  such  use)  directly  or 
indirectly  the  licenses  that  the  other 
may  acquire.  Two  or  more  associates  of 
a  third  party  shall  not  be  deemed  to  be 
associates  of  one  another  due  to  such 
third-party  association  only. 

Authorized  agent  means  an  agent  as 
used  in  19  CFR  141.31(a)  for  whom  the 
licensee  has  filed  with  the  District 
Director  of  Customs  a  limited  power  of 
attorney  using  Customs  Form  5291 
authorizing  such  agent  to  act  for,  but 
only  in,  the  licensee's  name. 

Basic  annual  allocation  refers  to 
historical  quota  shares  only  and  means 
the  quota  share  of  a  licensee  for  an 
article  before  any  reduction  as 
authorized  under  §  6.26(d)  has  been 
effected.  It  will  be  calculated  on  the 
basis  of  the  annual  average  amount 
entered  by  a  licensee  during  a 
predetermined  representative  base 
period. 

Cheese  or  cheese  products  means 
those  cheeses  and  cheese  products  for 
which  standards  of  identity  have  been 
promulgated  by  the  Food  and  Drug 
Administration  and/or  which  are 
encompassed  within  21  CFR  part  133. 

Country  of  origin  and/or  Supplying 
countn-  mean  the  country  in  which  the 
article  subject  to  the  regulation  was 
produced  or  manufactured  as  defined 
under  19  CFR  134.1(b). 

Date  of  entry  is  the  date  when  the 
specified  Customs  entry  form  is 
properly  executed  and  deposited, 
together  with  estimated  duties  and  any 
related  documents  required  by  law  or 
regulation  to  be  filed  with  such  form  at 
the  time  of  entry,  with  the  appropriate 
Customs  Officer. 

Department  means  the  United  States 
Department  of  Agriculture. 

EC  means  the  twelve  European 
Community  countries,  viz..  Belgium, 
Denmark,  the  Federal  Republic  of 
Germany,  France,  Greece,  Ireland,  Italv, 
Luxembourg,  the  Netherlands.  Portugal, 
Spain  and  the  United  Kingdom,  which 
for  the  purposes  of  this  regulation  shall 
be  deemed  as  one  countrv'  of  origin. 
Eligible  applicant  means  a  person 
applying  for  a  license  to  enter  an  article 
wb'-  has  established,  to  the  satisfaction 


of  the  Licensing  Authority,  eligibility  to 
enter  such  article,  in  accordance  with 
§6.25. 

Enter  means  to  make  entry,  or 
withdrawal  from  warehouse,  for 
consumption  by  deposit  with,  and 
acceptance  by,  the  appropriate  Customs 
officer  of  the  properly  executed  entry 
documents,  including  invoices,  bills  of 
lading  and  payment  of  estimated  duties. 

Entire  dairy  products  business  means 
the  total  assets  and  operations  of  the 
foreign  and  domestic  aspects  of  a 
business  pertaining  to  articles  subject  to 
the  provisions  of  this  regulation. 

Entrepreneurial  use  means  the 
processing  or  sale  of  the  article  entered 
pursuant  to  the  ficense  as  a  part  of  the 
ordinary  conduct  of  business  by  a 
licensee  who  is  managing  and  assuming 
the  risk  of  such  business.  Such  term 
does  not  include  one  who  is  functioning 
as  a  mere  supplier  of  license. 

Hannonized  Tariff  Schedule  means 
the  Harmonized  Tariff  Schedule  of  the 
United  States. 

Licensee  means  any  person  to  whom 
a  license  has  been  issued  under  the 
regulation. 

Licensing  Authority  means  the  Dairy 
Import  Quota  Manager.  Import  Policies 
and  Programs  Division,  Foreign 
Agricultural  Service,  U.S.  Department  of 
Agriculture,  or  any  other  officer  or 
employee  of  the  Department  acting  in 
his  or  her  behalf. 

Other  countries  refers  to  countries 
sharing  a  common  tariff-rate  quota 
which  are  not  listed  as  having  separate 
tariff-rate  quota  allocations  in  the 
Additional  U.S.  Notes  to  Chapter  4  of 
the  Harmonized  Tariff  Schedule  and  for 
the  purposes  of  the  regulation  are 
deemed  as  one  country  of  origin. 

Person  includes  any  individual,  firm, 
corporation,  partnership,  association,  or 
other  legal  entity.  It  also  includes  any 
national  government  (other  than  the 
Government  of  the  United  States  and 
any  agency  thereof). 

Postmark  means  the  postage 
cancellation  mark  applied  by  the  U.S. 
Post  Office  showing  tie  post  office  and 
date  of  mailing.  This  does  not  include 
metered  postage  affixed  by  the  applicant 
or  any  other  private  entity. 

Quota  means  the  articles  and 
quantities  of  such  articles  subject  to  an 
in-quota  rate  of  duty  provided  for  in  the 
Additional  U.S.  Notes  to  Chapter  4  of 
the  Harmonized  Tariff  Schedule  and 
covered  by  this  regulation. 

Quota  share  means  that  part  of  the 
aiuiual  tariff-rate  quota  of  an  article 
listed  in  Appendix  1,  Appendix  2,  or 
Appendix  3  of  this  subpart  for  which  a 
person  is  eligible. 


Quota  year  means  the  12-month 
period  beginning  on  January  1  of  any 
given  year. 

Regulation  means  the  provisions 
contained  in  the  Licensing  Regulation  of 
this  subpart. 

United  States  means  the  Customs 
Territory  of  the  United  States,  which  is 
limited  to  the  United  States,  the  District 
of  Columbia  and  Puerto  Rico. 

5.  Section  6.22  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

§  6.22    Prohibitions  and  restrictions  on 
importers. 

(a)  No  person  may  enter  or  cause  to 
be  entered  any  article  listed  in 
Appendix  1,  Appendix  2,  or  Appendix 
3,  except  as  provided  in  §  6.23  or  as 
authorized  by  a  license  issued  pursuant 
to  this  regulation. 
•         *        •        •        * 

6.  Section  6.23  is  revised  to  read  as 
follows: 

§  6.23    Exceptions. 

Licenses  are  not  required  for  the  entry 
of: 

(a)  Products  imported  by  or  for  the 
account  of  any  agency  of  the  U.S. 
Government. 

(b)  Products  imported  for  the  personal 
use  of  the  importer,  provided  that  the 
net  quantity  of  such  product  in  anv  one 
shipment  does  not  exceed  five 
kilograms. 

(c)  Products,  which  will  not  entei  the 
commerce  of  the  United  States, 
imported  as  samples  for  taking  orders, 
for  exhibition,  display  or  sampling  at  a 
trade  fair,  for  research,  for  use  bv 
embassies  of  foreign  governments  or  for 
testing  of  equipment,  provided  that 
wTitten  approval  of  the  Licensing 
Authority  is  obtained. 

7.  Section  6.24  is  revised  to  read  as 
follows: 

§  6.24    Application  for  license. 

Applications  of  the  Licensing 
Authority  for  the  issuance  of  licenses  to 
enter  articles  must  be  made  in  writing, 
addressed  to  the  Import  Licensing 
Group.  Room  5531-S,  Import  Policies 
and  Programs  Division.  Foreign 
Agricultural  Service,  US.  Department  of 
Agricuhure,  Washington,  D.C.  20250- 
1000.  Each  application  must  indicate 
the  Additional  U.S.  Note  number  of  the 
Harmonized  Tariff  Schedule  and  the 
country  of  origin  of  the  article. 
Unpostmarked  applications  will  not  be 
approved  by  the  Licensing  Authority. 

8.  Section  6.25  is  amended  by  revising 
paragraph  (a),  the  introductory  text  of 
paragraph  (c)(1).  paragraphs  (c)(l)(ii), 
(c)(l)(iii),  (c)(2)  and  (c)(3)  to  read  as 
follow: 
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separate  commercial  entries  or  exports 
of  any  dair\'  product  totaling  not  less 
than  38.000  kilograms  during  the  1994 
calendar  year;  or  at  least  eight  separate 
commercial  entries  or  exports  totaling 
not  less  than  18.000  kilograms,  each 
entr)"  or  export  being  a  minimum  of 
2.200  kilograms,  with  a  minimum  of 
two  transactions  taking  place  in  each  of 
at  least  three  quarters  of  the  1994 
calendar  year.  U.S.  Cu.stoms  Service 
Consumption  entry  documents  (Entry- 
Summary  Form  7501)  and  proof  of 
payment  in  the  applicant's  name  for  the 
entered  product  and  the  duty  must  be 
provided  showing  that  such  person  has 
made  the  above  commercial  entries  or  in 
the  case  of  a  person  seeking  eligibility 
on  the  basis  of  exports,  U.S.  Department 
of  Commerce,  Bureau  of  the  Census 
Form  7525-V  and  the  invoice  or  other 
proof  that  the  applicant  has  made  the 
exports  of  dair)'  products  must  be 
provided;  or 

(iii)(A)  Being  listed  in  the  Dairy  Plants 
Sur\eyed  and  Approved  for  USDA 
Grading  Ser\'ice.  and 

(B)  certifv-ing  that  the  product  will  be 
used  directly  in  the  plant's  own 
manufacturing  or  sales/distribution 
program. 
***** 

9.  Section  6.26  is  amended  by 
removing  paragraphs  (a)(3)  through 
(a)(6)  and  revising  the  table  in  paragraph 
(b)(1)  to  read  as  follows: 

§  6.26    Allocation  of  annual  quota  and 
Issuance  of  licenses. 

*         *         »         •         » 

(b)  •  •  • 
(!)*•• 


Article 

HTS 
note 
No. 

Minimum 

quantity 

(kilo- 

grams) 

Dried  buttermilk  and 

whey  

12 

1.133 

Dried  skimmed  milk  

7 

2.267 

Dried  wtiole  milk  

8 

6 

453 

Butter  

453 

Blue-mold  ctieese  

17 

2.267 

Cheddar  cMeese  

18 

4.535 

Americarvtype  cheese  .. 

19 

4.535 

Edam  and  Gouda 

cheese  

20 

3.175 

Italian-type  cow's  milk 

cheese  

21 

2.267 

Swiss  or  Emmenthaler 

cheese  with  eye  for- 

'  mation 

25 

4.535 

Swiss  or  Emmenthaler 

cheese  other  than 

eye-formation  Gru- 

yere  Process  

22 

4,535 

Other  cheese  NSPF  

16 

18,143 

Other  cheese  low  fat  .... 

23 

4,535 

§6.26    [Amended] 

10.  Section  6.26  is  further  amended 
by  removing  paragraph  (b)(5)  and 
revising  the  introductory  text  of 
paragraph  (c)  and  the  introductory  text 
of  paragraph  (c)(3)  to  read  as  follows: 

(c)  Supplementary  licenses 
(pertaining  to  articles  in  Appendix  2 
and  Appendix  3  of  this  subpart)  for 
cheese  articles: 
***** 

(c)(3)  A  supplementary  quota  sham 
for  a  cheese  article  in  Appendix  2  or 
Appendix  3  of  this  subpart  from  a 
particular  country  of  origin  other  than 
those  provided  for  in  paragraph  (c)(2)  of 
this  section  will  be  determined  on  the 
following  basis: 
***** 

11.  Section  6.26  is  further  amended 
by  removing  paragraph  (f)  and  by 
redesignating  paragraphs  (d)  and  (e)  as 
paragraphs  (e)  and  (f).  A  new  paragraph 
(d)  is  added  to  read  as  follows: 

§6.26    Allocation  of  annual  quota  and 
issuance  of  licenses. 

***** 

(d)  Supplementary  hcenses 
(pertaining  to  articles  in  Appendix  3  of 
this  subpart)  for  non-cheese  articles: 

(1)  A  person  with  its  affiliate(s)  or 
associate(s)  will  be  considered  only  as 
one  person  for  the  purpose  of  allocation 
of  such  supplementary  quota  shares. 
However,  a  person  with  an  Appendix  1 
historical  license  for  such  article 
initially  issued  for  a  quota  year  prior  to 
1995  is  not  precluded  from  applying  for 
such  supplementary  quota  shares. 

(2)  The  size  of  a  supplementary  quota 
share  issued  to  an  eligible  applicant 
shall  not  exceed  57,000  kilograms. 

(3)  If,  after  applications  for 
supplementary  licenses  have  been 
evaluated  and  tabulated,  the  Licensing 
Authority  determines  that  eligible 
applicants  for  shares  of  a  particular  non- 
cheese  tariff-rate  quota  in  Appendix  3  of 
this  subpart  have  appropriately 
requested  amounts  which  together 
exceed  the  amount  available  for 
allocation,  the  Licensing  Authority  shall 
first  assign  quota  shares  of  not  less  than 
the  minimum  share  as  indicated  below 
to  each  applicant  and  then  prorate  the 
remaining  portion  available  for 
allocation  among  them.  The  minimum 
share  shall  be  as  follows: 

(i)  19,000  kilograms  where  the  total 
amount  available  for  allocation  is  less 
than  550.000  kilograms; 

(ii)  38.000  kilograms  where  the  total 
amount  available  for  allocation  is 
greater  than  550.001  kilograms. 

(4)  If  applying  for  more  than  one 
supplementary  license  for  non-cheese 
articles  covered  by  this  regulation,  the 


applicant  must  rank  order  these  requests 
by  the  apphcable  U.S.  Additional  Note 
number  for  the  article  being  requested. 
If.  after  applications  for  supplementary 
licenses  have  been  evaluated  and 
tabulated  according  to  the  rank  order 
submitted,  the  Licensing  Authority 
determines  that  the  number  of  eligible 
applicants  for  a  minimum  tariff-rate 
quota  share  for  a  particular  article  from 
a  particular  country  in  Appendix  3  of 
this  subpart  exceeds  the  number  of 
available  minimum  tariff-rate  quota 
shares  for  that  article,  the  Licensing 
Authority  will  then  allocate  the  licenses 
by  random  selection.  However,  once  a 
license  is  awarded  from  among  the  non- 
cheese  articles  to  an  applicant,  no  other 
non-cheese  license  will  be  awarded  to 
that  applicant  until  all  the  other 
applicants  have  at  least  received  one 
such  license  for  which  they  applied, 
provided  that  the  licenses  for  which 
they  applied  are  not  already  fully 
allocated.  A  single  tariff-rate  quota  share 
for  a  particular  article  of  less  than  the 
minimum  may  be  issued,  if  appropriate, 
to  facilitate  full  allocation  of  a  particular 
tariff-rate  quota. 


§6.27    [Amended] 

12.  Section  6.27  is  amended  in 
paragraph  (f)  by  removing  "7505"  and 
adding  "7501";  and  in  paragraph  (h)  by 
removing  the  words  "entry  Form  7501 
or  Customs  warehouse  withdrawal  Form 
7505"  and  adding  in  their  place  "Form 
7501"  and  removing  the  words  "or 
7505". 

13.  Section  6.28  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§6.28    Records  and  inspection. 

Any  person  making  an  entry,  except 
as  provided  in  §6.23,  of  an  article  listed 
in  Appendix  1,  Appendix  2,  or 
Appendix  3  of  this  subpart  is  required 
to  retain  all  records,  including  invoices 
of  all  purchases,  entries,  withdrawals, 
sales  and  defiveries  of  such  articles  for 
a  period  of  not  less  than  two  years 
subsequent  to  the  end  of  the  quota  year 
during  which  entry  was  made. 

§  6.29    [Amended] 

14.  Section  6.29  is  amended  by 
removing  all  references  in  paragrapn 
(b)(3)  to  the  "Dairv,  Livestock  and 


Poultry  Division"  and  adding  "Import 
Policies  and  Programs  Division"  in  its 
place. 

§6.30    [Amended] 

15.  Section  6.30  is  amended  in 
paragraph  (a)  by  removing  paragraphs 
(a)  (1)  and  (2)  and  the  colon  at  the  end 
of  the  introductory  text  and  by  adding 
the  following  text: 

§  6.30    Adjustment  of  countries  of  origin. 

(a)  *   •   *  any  country  of  origin 
(global)  except  where  Uruguay  Round 
commitments  require  the  consent  of  the 
supplying  country.  In  such  case, 
consent  will  be  sought  and  action  taken 
only  if  it  is  granted  for  portions  of  th»' 
tariff-rate  quota  subject  to  this 
requirement. 

§  6.34    [Removed] 

16.  Section  6.34  is  removed. 

17.  Appendix  1  and  Appendix  2  of 
the  subpart  following  §  6.34  are  revi.sed 
and  a  new  Appendix  3  is  added  as 
follows: 


APPENDIX  1— Articles  Subject  to  the  Historical  and  Nonhistorical  Licensing  Provisions  of  the  Import 
Regulation  i  ,  Revision  7,  and  Respective  Annual  Tariff-Rate  Quotas  for  Each  Quota  Year 


Article  by  HTS  Note  No. 


Group  I: 

(a)  Butter  (Note  6)  

EC , '.ZZZZZZ"ZZ. 

New  Zealand  ..!..!!."!. 

Other  Countries  ] ,]]] ' 

(b)  Dried  whole  milk  (Note  8)  ^l.""l!Z""!"!!""!"!!''!!!!""!"""!!!!"!!!!"""!!""!"! 

(c)  Dried  skimmed  milk  (Note  7)  ]. 

(d)  Dried  buttermilk  and  whey  (Note  12) !..!.".!."!!"."!!!"."!!" 

Group  II: 

(a)  Edam  and  Gouda  cheese  (Note  20)  

EC '.'.ZZZZZ 

Norway  

Argentina  

Sweden  

Other  countries 

(b)  Blue-mold  cheese  (except  Stilton  made  in  England)  and  cheese  and  substitutes  for  cheese  containing  or  processed 
from  bdue-mokJ  cheese  (Note  17) 

EC L.ZZZZZZZZZZZZZ'. 

Argentina 

Other  countries , 

Group  III: 

(a)  Cheddar  cheese  and  cheese  and  substitutes  for  cheese  containing  or  processed  from  Cheddar  cheese  (Note  18)  

EC 

Australia 

New  Zealarx)  

Otfier  countries 

(b)  American-type  cheese,  including  Colby,  washed  curd,  and  granular  cheese  (but  not  including  cheddar)  and  cheese 
and  substitutes  for  cheese  containing  or  processed  from  such  American-type  cheese  (Note  19)  

EC 

Australia „ 

New  Zealand  

Other  countries 

Group  IV: 

(a)  Italian-type  cheese  made  from  cow's  milk  (Romano  made  from  cow's  ntilk,  Reggiano,  Parmesano.  P/ovotone. 

Provolette,  Sbrinz,  and  Goya  not  in  original  loaves)  (Note  21)  

EC 


Annual  historical/ 

nonhistcrical 
quota  (kilograms) 


320.689 
96.161 

150,593 

73.935 

3.175 

819,641 

224,981 

5.606.401 

5.248.000 

167.000 

125.000 

41.000 

25.401 

2.257,001 

2.255.000 

2,000 

1 

3.667,889 
263,000 
769.000 

2.496.000 
139,889 

2.708.556 
254.000 
762,000 

1.524,000 
168.556 


•   5.625,064 
1.810,000 


1994 


AppENDbc  1— Articles  Subject  to  the  Historical  and  Nonhistorical  Licensing  Provisions  of  the  Import 
Regulation  i  ,  Revision  7,  and  Respective  Annual  Tariff-Rate  Quotas  for  Each  Quota  Year— Continued 


Oltiei 
Group  V 
(a)  Swiss 
EC 
Austrfa 
Finia  id 
tsrae 


ArgeiftJna  

countries 


or  Emmerrthater  cheese  wrth  eye  formation  (Note  25) 


Norwjy  

Switz  srtand 


Othe 
(b)  Swiss 
for 
EC 
Austita 


chei  se 


FinIa  id 

Swit!  eriarxi 


-rae 


Othe 
(c)  Chee;  e 

(except 

tariff-i 
EC 
Austda 
Austi  alia 
Can:  da 
FinIa  id 
Icela  Id 
Israe 
New 


Zealand 


Norway 
Poland 
Sweden 


scope 
24 
EC 


Bue 


Group  II 
(c)  Blue-i 
from 
EC 
Group  III: 

(a)  Cheddar 
New 


Aust  alia 


and 
New 


Group  IV 
(a)  Itali 


Group  V 
(a)  Swis! 


JMI 


Federal  Register  /  Vol.  60.  No.  4  /  Friday,  January  6.  1995  /  Rules  and  Regulations 


Article  by  HTS  Note  No. 


countries 

or  Emmenthaler  cheese  other  than  with  eye  formation.  Gruyere-process  cheese,  and  cheese  and  substitutes 
containing,  or  processed  from  such  cheese  {Note  22)  - 


countries 

.  and  substitutes  for  cheese  (except  cheese  not  containing  cow's  milk;  soft  ripened  cow's  milk  cheese;  cheese 

cottage  cheese)  containing  0.5  percent  or  less  by  weight  of  butterfat).  and  articles  within  the  scope  of  other 

quotas  provided  for  in  additional  U.S.  Notes  17  through  25.  inclusive,  to  ttiis  chapter  (Note  16) 


Annual  historical/ 

nonhistorical 
quota  (kilograms) 


Switerland  

Othe'  countries 

(d)  Chee  le  and  substitutes  for  cheese,  containing  0.5  percent  or  less  by  weight  of  butterfat  (except  articles  within  the 

of  other  tariff-rate  quotas  provided  for  in  additional  U.S.  Notes  16  through  22,  inclusive,  or  additional  U.S.  Notes 

andJ25  to  this  chapter)  and  margarine  cheese  (Note  23) 


PolaKJ  

Othe  ■  countries 


3.802,000 
13,064 

9.260,276 

1.767,000 

3,729,000 

2,772,000 

27,000 

758,000 

122,000 

85,276 

5,061 ,833 

2,603,000 

638,000 

728.000 

1,013,000 

79,833 


18,448,859 

10.724,000 

90,000 

56,000 

1,141,000 

562,000 

294,000 

66,000 

3,427,000 

150,000 

936,224 

774,000 

98.000 

130,635 


3,951 ,908 

3,777,000 

174,907 

1 


APPE^  Dix  2— Articles  Subject  to  the  Historical  and  Suppleivientary  Licensing  Provisions  of  Import 

R  EGULATION  1 .  REVISION  7.  AND  RESPECTIVE  ANNUAL  TARIFF-RATE  QUOTAS  FOR  EACH  QUOTA  YEAR 


Article  by  HTS  Note  No. 


inold  cheese  (except  stitton  made  in  England),  and  cheese  and  substitutes  for  cheese  containing,  or  processed 
mow  cheese  (Note  17)  


cheese,  and  cheese  and  substitutes  for  cheese  containing,  or  processed  from  Cheddar  cheese  (Note  18) 
Zealand  


(b)  Amerjcan-type  cheese,  including  Colby,  washed  curd,  and  granular  cheese  (but  not  Including  Cheddar)  and  cheese 
sii)stitutes  for  cheese  containing,  or  processed  from  such  American-type  cheese  (Note  19)  


Zealand 
Australia 


avtype  cheese  made  from  cow's  milk,  (Romano  made  from  cow's  milk,  Reggiano,  Parmesano,  Provolone, 
Provoli  itte,  Sbrmz  and  Goya  not  in  original  loaves)  (Note  21) 
Arg«  ntina 
EC 
Uruduay 


or  Emmenthaler  cheese  with  eye  formation  (Note  25) 


Annual  historical/ 

supplementary 
quota  (kilograms) 


224.000 
224,000 

1,035,000 
604,000 
431,000 

•  714,000 
476,000 
238,000 


2,691 ,000 
691 ,000 

1,572,000 
428,000 

22,595,000 
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Appendix  2— Articles  Subject  to  the  Historical  and  Supplementary  Licensing  Provisions  of  Import 

REGULATION  1 ,  REVISION  7,  AND  RESPECTIVE  ANNUAL  TARIFF-RATE  QUOTAS  FOR  EACH  QuOTA  YEAR-^^ontinued 


Article  by  HTS  Note  No. 


EC 

Argentina  !...!!!'!!.! 

Austria  "I!.!!. 

Australia !....!!1"!!!.."!."!!!!."3!!!!!"."." 

Canada !."""""."'!."!!!!!"" 

Finland "..!!!!"""""!!!!!"!!!!!!"!! 

Iceland '"..'""""". 

Norway  ; ] 

Switzerland 

(b)  Swiss  or  Emmenthaler  cheese  other  than  with  eye  formation.  Gruyere-process  cheese;  and  cheese  and  sul  stitutes 
for  cheese  containing,  or  processed  from  such  cheese  (Note  22)  

EC ""ZZ. 

Austria  

Finland !."""!! 

SwitzerlarxJ  

(c)  Cheese  and  substitutes  for  cheese  (except  cheese  not  containing  cow's  milk;  soft  ripened  cow's  milk  cheese;  cheese 
(except  cottage  cheese)  containing  0.5  percent  or  less  by  weight  of  butterfat).  and  articles  within  the  sqppe  of  other 
import  quotas  provided  for  in  additional  U.S.  Notes  17  through  25.  inclusive,  to  this  chapter)  (Note  16) 

EC 

(of  whch  353.000  are  reserved  for  Portugal) 

Argentina  _ 

Australia 

Austria  

Finland 

Iceland ""'""""'""". 

Israel 

New  Zealand  

Sweden '. 

Switzerland 

Other  Countries 

(d)  Cheese  and  substitutes  for  cheese,  containing  0.5  percent  or  less  by  weight  of  butterfat  (except  artk;les  within  the 
scope  of  other  import  quotas  provided  for  in  additional  U.S.  Notes  16  through  22,  inclusive,  or  additional  U.S.  Notes  24 
and  25  to  this  chapter)  and  margarine  cheese  (Note  23) 

EC ".Z.Z"ZZ 

Israel 

New  Zealand  

Sweden 


Annual  historical/ 

supplementary 

quota  (kilograms) 


4,233,000 

80.000 

2,551,000 

500,000 

70,000 

5,428,000 

300,000 

6,125,000 

3,308,000 

2,413,000 

1,022,000 

282,000 

272,000 

837.000 


22,383,000 
9,732,000 

100.000 

1.244,000 

560.000 

738.000 

29.000 

607,000 

7.895.000 

285,000 

1.122,000 

71.000 


1,523,000 

223,000 

50,000 

1,000,000 
250,000 


Appendix  3— Certain  Articles  Subject  to  the  Supplementary  Licensing  Provisions  of  Import  Regulation  i, 
Revision  7,  and  Respective  Annual  Tariff-Rate  Import  Quotas  for  i995 


Article  by  HTS  Annual  Note  No. 


Butter  (Note  6) 

Dried  Skim  Milk  (Note  7)  

Dried  Whole  Milk  (Notefi) [ 

Butter  Substitutes  Containing  over  45%  by  weight  of  butterfat  and  butteroil  (Note  14)  

Cheese  and  substitutes  for  cheese  (except  cheese  not  containing  cow's  milk;  soft  ripened  cow's  milk  cheese;  cheese 
(except  cottage  cheese)  containing  0.5  percent  or  less  by  weight  of  txrtterfat).  and  articles  within  the  scope  of  other 
tariff-rate  quotas  provkJed  for  in  additional  U.S.  Notes  17  through  25.  inclusive,  to  this  chapter)  (Note  16)  

Australia 

Costa  Rk;a 

Czech  RepuWk: 

Slovak  ReputJik: 

Uruguay 

Any  Country ; 

Blue-mold  cheese  (except  Stilton  made  in  England)  and  cheese  and  substitutes  for  cheese  containing  or  processed  from 
Wue-moW  cheese  (Note  17)  

Chile  

Czech  RepuWk:  

Cheddar  cheese  and  cheese  and  substitutes  for  cheese  containing  or  processed  from  Cheddar  cheese  (Note  18)  

Australia 

Chile  „ 

Czech  Republk: „ 

New  Zealand  

Any  Country 


Annual  Supple- 

nrtentary  quota 

(kilograms) 


3.656.31 1 
441,359 
368.125 

3.480.5O0 


2,441.666 
291.666 

1.000.000 
200.000 
600,000 
250.000 
100.000 

63,333 

13,333 

50.000 

1.245.000 

208.333 

36,667 

50.000 

850,000 

100,000 
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APPENDIX  3 -Certain  Articles  Subject  to  the  Supplementary  Licensing  Provisions  of  Import  Regulation  1, 
Revision  7,  and  Respective  Annual  Tariff-Rate  Import  Quotas  for  1995— Ck)ntinuecl 


Article  by  HTS  Annual  Note  No. 


Ed»n  andloouda  cheese,  and  cheese  and  substitutes  for  cheese,  containing,  or  processed  trom,  Edam  artd  Gouda 

Cheese  ^Mote  20)  » - - 

Argentina  — 

Czech  Reput)lic  - 

Itallan-Typ4  cheese  made  from  cow's  mUk  (Romano  made  trom  cow's  milk,  Reggiarw.  Parmesano.  Provolone. 
Provolettfe.  Sbrinz,  arxl  Goya  not  in  original  loaves)  and  cheese  and  substitutes  for  cheese  containkig.  or  processed 
from,  su4h  Italian-type  cheese,  whether  or  not  in  original  loaves  (Note  21)  


Uruguay 

Hui 

Romat^ia 


Swiss- Emr^nttialer  cheese  with  eye  (ormation  (Note  2S) 


Czech 


Hungav 


Republic 


Annual  Supple- 
mentary quota 
(kilograms) 


210,000 
110.000 
100.000 


3.123,333 

1 ,890.000 

750,000 

400.000 

83,333 

'  800,000 

400,000 

400,000 


Signed  at  \Va  shington,  D.C.,  on  December 
27.  1994. 
Miki  Espy, 

Secretary  of  Apiculture. 
IFR  Doc  95-29  S  Filed  1-3-95;  3:51  pm] 
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Federal  CropI  Insurance  Corporation 
7  CFR  Part  4^0 

Subpart  T — Federal  Crop  Insurance 
Reform  Act  Of  1994;  Regulations  for 
lmp4ementatl|on 

RIN(»63-AB1I 


AGENCY 

Corporation. 
ACTION 


Fedqral  Crop  Insurance 
Interitn  rule. 


SUiyiMARY:  Th'  i 
Corporation  ( 
General 
located  at  7 
subpart  T 
interim  rule 
producers.  p< 
companies 
applicable  to 
Protection 
changes  in 
comply  with 
the  Federal 
amended  by 
Reform  Act 


CFRi 
The 
i5i 


the 


o 


DATES:  This 
1995  Writter 


opinions  on 
until  close  of 
and  will  be 
to  be  made 


Federal  Crop  Insurance 
'FCIC")  hereby  amends  its 
Administrative  Regulations 
part  400  by  adding 
intended  effect  of  this 
to  provide  noninsured 
licyholders  and  insurance 
policies  and  regulations 
the  Catastrophic  Risk 

and  provide  other 
insurance  programs  to 
the  statutory  mandates  of 

Insurance  Act  as 
I  he  Federal  Crop  Insurance 
1994. 


Prjgram  ; 
FCIC: 


rale : 


is  effective  January  6, 
comments,  data,  and 
t^s  rule  will  be  accepted 
business  March  7, 1995 
considered  when  the  rule  is 


n  lal. 

ADDRESSES:  \  i'ritten  comments,  data, 
and  opinion  )n  this  interim  rule  should 
be  sent  to  Dij  na  Moslak,  Regulatory  and 
Procedural  Dsvelopment  Staff,  Federal 
Crop  Insurance  Corporation,  USDA, 


Washington.  D.C  20250.  Hand  or 
messenger  delivery  may  be  made  to 
Suite  500,  2101  L  Street.  N.W.. 
Washington  D.C  Written  comments  will 
be  available  for  public  inspection  and 
copying  in  the  Office  of  the  Manager, 
2101  L  Street,  N.W.,  5th  Floor, 
Washington.  D.C.  during  regular 
business  hours,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  and  a  copy  of  the 
Regulatory  Impact  Analysis  to  the 
regulations  for  implementation  of  the 
Federal  Crop  Insurance  Reform  Act  of 
1994,  contact  Diana  Moslak.  Federal 
Crop  Insurance  Corporation.  U.S. 
Department  of  Agriculture.  Washington. 
D.C.  20250.  Telephone  (202)  254-8314. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  United 
States  Department  of  Agriculture 
("USDA")  procedures  established  by 
Executive  Order  12866  and 
Departmental  Regulation  1512-1.  This 
action  constitutes  a  review  as  to  the 
need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
those  procedures.  The  sunset  review 
date  established  for  these  regulations  is 
December  1. 1999. 

This  rule  has  been  determined  to  be 
"economically  significant"  for  the 
purposes  of  Executive  Order  12866.  and 
therefore,  has  been  reviewed  by  the 
Office  of  Management  and  Budget 
("OMB"). 

A  Regulatory  Impact  Analysis  has 
been  completed  and  is  available  to 
interested  persons  at  the  address  listed 
above.  In  summary,  the  analysis  finds 
that  crop  insurance  reform  generally  is 
expected  to  result  in  net  positive 
benefits  to  producers,  taxpayers,  and 
society.  The  effects  on  individual 
producers  compared  to  payments  under 
ad  hoc  disaster  programs  depends 
primarily  on  the  farm  program  payment 


yield  compared  to  the  farm's  actual 
yield  and  market  prices.  In  general, 
however,  the  reform  is  expected  to 
result  in  less  volatility  of  producer's 
incomes  and  lesser  risk  of  no  income 
due  to  adverse  weather  events.  Rural 
communities  and  farmers  will  benefit 
from  the  certainty  of  payments  in  times 
of  catastrophic  yield  losses.  The 
Government  and  taxpayers  will  benefit 
from  a  single  disaster  protection 
program  and  consequent  reduced 
Federal  outlays.  Although  some 
producers  (previous  non-participants  in 
crop  insurance)  will  have  an  added 
burden  to  make  application  and  report 
yields  and  acreage,  the  benefits  in  terms 
of  greater  risk  protection  outweigh  the 
costs. 

The  information  collection  and 
record-keeping  requirements  set  forth  in 
this  interim  rule  have  been  submitted  to 
OMB  for  emergency  clearance  under  7 
CFR  part  402. 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implication  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  and 
procedures  contained  in  this  rule  will 
not  have  a  substantial  direct  effect  on 
states  or  their  political  subdivisions.or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  §605).  this  regulation  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Producers  will  be  able  to  certify  to  their 
historical  production  levels  at  the  time 
of  application  based  on  existing  records, 
or  they  may  elect  to  base  their  insurance 
on  assigned  yields,  which  will  not 
require  maintenance  of  production 
records  by  the  insurance  agent.  The 


amount  of  data  collected  by  the  agent 
for  new  insureds  is  not  greater  than  the 
amount  of  data  collected  for  existing 
insureds.  Insureds  may  elect  to  keep 
production  records  to  increase  the 
amount  of  production  covered  by 
insurance  but  such  production  is  not 
required  to  participate  in  the  program. 
The  benefits  in  terms  of  risk  reduction 
and  protection  from  severe  losses  will 
out-weigh  any  record-keeping  costs. 
Therefore,  this  action  is  determined  to 
be  exempt  from  the  provisions  of  the 
Regulatory  Flexibility  Act  cind  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V.  published  at  48  FR 
29115.  June  24. 1983. 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
subsections  2(a)  and  2(b)(2)  of  Executive 
Order  12778.  The  provisions  of  this  rule 
will  preempt  state  and  local  laws  to  the 
extent  such  state  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
located  at  7  CFR  part  400.  subpart  J.  and 
for  catastrophic  risk  protection  contracts 
of  insurance  delivered  through  local 
USDA  offices,  the  National  Appeal 
Division  administrative  appeal 
provisions  under  the  Department  of 
Agriculture  Reorganization  Act  of  1994 
must  be  exhausted  before  judicial  action 
may  be  brought. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Envirorunental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

This  interim  rule  implements 
programs  mandated  by  the  amendments 
to  the  Federal  Crop  Insurance  Act  by  the 
Federal  Crop  Insurance  Reform  Act  of 
1994.  Those  amendments  required  that 
the  statutory  changes  be  implemented 
for  the  1995  crop  year.  All  of  the 
contract  change  dates  and  many  of  the 
sales  closing  dates  for  1995  insured 
crops  have  passed  or  will  soon  pass. 
Many  of  the  changes  contained  in  these 
regulations  are  mandated  by  statute. 
Planting  decisions  for  1995  crops  have 
been  or  will  shortly  be  made  and  it  is 
necessary  that  producers,  lenders,  and 
suppliers  know  the  parameters  and 
requirements  of  the  program.  Therefore, 
it  is  impractical  and  contrarj'  to  the 


public  interest  to  publish  this  rule  for 
notice  and  comment  prior  to  making  the 
rule  effective.  However,  comments  are 
solicited  for  60  days  after  the  date  of 
publication  in  the  Federal  Register  and 
will  be  considered  bv  FCIC  before  this 
rule  is  made  final. 

On  October  13, 1994,  the  amendments 
to  the  Federal  Crop  Insurance  Act  made 
by  the  Federal  Crop  Insurance  Reform 
Act  of  1994,  were  effective.  This 
regulation  will  provide  the  policv  and 
procedures  to  carry  out  the  insurance 
requirements  of  the  Reform  Act.  A 
separate  part  will  be  issued  to  address 
noninsured  assistance. 

List  of  Subjects  in  7  CFR  Part  400, 
Subpart  T 

General  administrative  regulations. 
Federal  Crop  Insurance  Reform  Act  of 
1994, Insurance. 

Interim  Rule 

For  the  reasons  set  out  in  the 
preamble,  a  new  subpart  T  is  added  to 
7  CFR  part  400,  effective  for  the  1995 
and  succeeding  crop  years,  to  read  as 
follows: 

PART  400-GENERAL 
ADMINISTRATIVE  REGULATIONS 

Subpart  T — Federal  Crop  Insurance 
Reform  Act  of  1994,  Insurance 
Implementation;  Regulations  for  the 
1995  and  Sut)sequent  Crop  Years 

Sec. 

400.650  Purpose. 

400.651  Defmitions. 

400.652  Insurance  availability. 

400.653  Application  and  acreage  report. 

400.654  Coverage  provided. 

400.655  Administrative  fees  and  waivers. 

400.656  Eligibility  for  other  program 
benefits. 

400.657  Covf^r.i'^e  for  acreage  that  is 
prevented  from  being  planted. 

400.658  Transitional  yield  for  forage  or  feed 
crops,  1995-1997  crop  years. 

Authority:  7  U  S.C.  1506(1). 

§400.650    Purpose. 

The  Federal  Crop  Insurance  Act  as 
amended  by  the  Federal  Crop  Insurance 
Reform  Act  of  1994  (the  "Act")  requires 
the  Federal  Crop  Insurance  Corporation 
("FCIC")  to  implement  a  crop  insurance 
program  which  offers  several  levels  of 
insurance  coverage  for  producers.  These 
levels  of  protection  include  catastrophic 
risk  protection,  limited  coverage  and 
additional  coverage  insurance.  This 
subpart  provides  notice  of  the 
availability  of  these  new  crop  insurance 
options  and  establishes  provisions  and 
requirements  for  implementation  of  the 
insurance  provisions  of  the  Act.  The 
regulations  for  the  noninsured 


assistance  provisions  of  the  Act  will  be 
published  elsewhere  in  chapter  IV. 

§400.651    Definitions. 

(a)  Additional  coverage — A  plan  of 
crop  insurance  providing  a  level  of 
coverage  equal  to  or  greater  than  sixty- 
five  percent  (65%)  of  the  approved  yield 
indemnified  at  one-hundred  percent 
(100%)  of  the  expected  market  price  or 
comparable  coverage  as  established  by 
FCIC. 

(b)  Approved  insumnce  provider — A 
private  insurance  company,  including 
their  agents,  that  has  been  approved  and 
reinsured  bv  FCIC  to  provide  insurance 
coverage  to  producers  participating  in 
the  Federal  crop  insurance  program. 

(c)  Approved  yield — The  average 
amount  of  production  per  acre  obtained 
under  FCIC's  Actual  Production  History- 
Program  (7  CFR  part  400,  subpart  G) 
using  production  records  of  the  insured 
or  yields  assigned  by  FCIC.  At  least  four 
crop  vears  of  vields  must  be  averaged  to 
obtain  the  approved  yield. 

(d)  Catastrophic  risk  protection 
endorsement — The  part  of  the  crop 
insurance  policv  that  contains 
provisions  of  insurance  that  are  specific 
to  catastrophic  risk  protection. 

(e)  Catastrophic  risk  protection — ^The 
minimal  level  of  coverage  offered  by 
FCIC,  which  is  required  before  a  person 
may  qualify  for  certain  other  United 
States  Department  of  Agriculture 
("USDA")  program  benefits.  For  the 
1995  through  1998  crop  years,  such 
coverage  will  be  equal  to  fifty  percent 
(50%)  of  the  approved  yield 
indemnified  at  sixty  percent  (60%)  of 
the  expected  market  price,  or  a 
comparable  coverage  as  established  by 
FCIC  For  the  1999  and  subsequent  crop 
years,  such  coverage  will  be  equal  to 
fifty  percent  (50%)  of  the  apprmnd 
yield  indemnified  at  fifty-five  percent 
(55%)  of  the  expected  market  price,  or 

a  comparable  coverage  as  established  by 
FCIC. 

(f)  Crop  of  economic  significance — A 
crop  that  has  either  contributed  in  the 
previous  crop  year,  or  is  expected  to 
contribute  in  the  current  crop  year,  ten 
percent  (10%)  or  more  of  the  total 
expected  value  of  your  share  of  all  crops 
grown  by  the  producer  in  the  county. 
However,  notwithstanding  the 
preceding  sentence,  if  the  total  expected 
liability  under  the  catastrophic  risk 
protection  endorsement  is  equal  to  or 
less  than  the  administrative  fee  required 
for  the  crop,  such  crop  will  not  be 
considered  a  crop  of  economic 
significance. 

(g)  FCIC— The  Federal  Crop  Insurana> 
Corporation,  a  wholly  owned 
Government  Corporation  within  the 
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coverage — A  plan  of 
(  ffering  coverage  that  is  equal 
than  fifty  percent  (50%)  of 
((d  yield  indemnified  at  one 
(100%)  of  the  expected 
or  a  comparable  coverage 
by  FCIC,  but  less  than 
pjercent  (65%)  of  the  approved 
at  one  hundred 
of  the  expected  market 
:omparable  coverage  as 
by  FCIC. 
resource  farmer — A 
operator  of  a  small  or  family 
a  new  producer  or 
an  annual  gross  income 
$20,000  derived  from  all 
■evenue  for  each  of  the  prior 
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farm  income. 
_  the  preceding 
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Secretary— The  Secretary  of  the 
Stales  [>epartment  of 


ir;. 

§  400.652     nsurance  availability. 

(a)  If  suf  icient  actuarial  data  are 
available  F  CIC  will  offer  catastrophic 
risk  protection,  limited,  and  additional 
coverage  p  lans  of  insurance  to 
indeninily  persons  for  FCIC  insured  or 
reinsured  <  ;rop  loss  due  to  loss  of  yield 
or  prevent  ;d  planting,  if  the  crop  loss  or 
prevented  planting  is  due  to  an  insured 
cause  of  Ic  ss  specified  in  the  applicable 
crop  insur  mce  policy. 

(b)  Cata;  trophic  risk  protection 
coverage  v  rill  be  offered  through 
approved  nsurance  providers  and 
through  lo  cal  offices  of  the  ConsoUdated 
Farm  Serv  ice  Agency,  USDA.  Limited 
and  additional  coverage  will  only  be 
offered  thiough  approved  insurance 
providers  jnless  approved  insurance 
providers  ire  not  available. 

(c)  To  o  )tain  catastrophic  risk 
protection  coverage  on  a  crop,  a  person 
must  obta  n  catastrophic  risk  protection 
coverage  f  3r  the  crop  on  all  insurable 
acreage  in  the  county.  Catastrophic  risk 
protectior  coverage  must  be  obtained  on 
or  before  t  le  sales  closing  date 


JMI 


designated  by  FCIC  for  the  crop  in  the 

countv. 

(d)  Effective  for  the  1995  crop  year 
only,  and  only  for  catastrophic  risk 
protection,  notwdthstanding  any 
provision  in  any  crop  insurance  policy, 
reinsured  by  FCIC.  the  sales  closing 
dates  will  be  as  follows: 

(1)  For  those  crops  for  which 
insurance  attached  before  January  1, 
1995,  the  sales  closing  date  will  be  the 
latest  sales  closing  date  for  spring 
planted  crops  in  the  county  as  long  as 
such  sales  closing  date  is  not  later  than 
April  12,  1995; 

(2)  For  those  crops  for  which 
insurance  attached  after  January  1, 1995 
and  have  a  sales  closing  date  prior  to 
February  15, 1995,  the  sales  closing  date 
will  be  February  15. 1995;  and 

(3)  For  all  other  spring  planted  crops, 
the  sales  closing  date  will  remain  as 
specified  in  the  policy. 

(e)  For  limitea  and  additional 
coverage,  in  areas  where  insurance  is 
not  available  for  a  particular  agricultural 
commodity.  FCIC  may  offer  to  enter  into 
a  written  agreement  with  a  person  to 
insure  the  commodity,  if  the  person  has 
actuarially  sound  data  relating  to  the 
production  of  the  commodity  that  is 
acceptable  to  FCIC  and  if  such  written 
agreement  is  specifically  allowed  by  the 
crop  insurance  regulations  applicable  to 
the  crop. 

(f)  A  person  who  made  timely 
purchase  of  a  crop  insurance  policy  on 
a  1995  or  subsequent  crop  before 
October  13, 1994,  the  date  of  enactment 
of  the  Federal  Crop  Insurance  Reform 
Act  of  1994,  may  continue  with  the 
purchased  policy  under  the  terms  and 
conditions  of  that  policy  but  will 
receive  whatever  benefits  would  be 
available  under  that  policy  if  it  had  been 
purchased  subsequent  to  the  date  of 
enactment.  However,  if  the  level  of 
coverage  is  less  than  the  coverage  under 
the  catastrophic  risk  protection 
coverage,  the  insured  must  either 
upgrade  that  coverage  to  at  least 
catastrophic  risk  protection  coverage  or 
lose  eUgibility  for  certain  farm  program 
benefits  as  set  out  in  §  400.656. 

§  400.653    Application  and  acreage  report 

(a)  To  participate  in  catastrophic  risk 
protection,  hmited.  or  additional 
coverage  plans  of  insurance,  a  person 
must  submit  an  application  for 
insurance  on  or  before  the  applicable 
sales  closing  date. 

(b)  In  order  to  remain  eligible  for 
certain  farm  programs,  as  set  out  in 
§  400.656,  a  producer  must  obtain  at 
least  catastrophic  risk  protection 
coverage  on  all  crops  of  economic 
significance  if  catastrophic  risk 
protection  is  available.  Notwithstanding 


the  requirement  contained  in  §  400.653 
(a),  if  die  insured  is  not  able  to  plant  a  • 
crop  for  which  coverage  has  been 
obtained.  FCIC  may.  at  its  discretion, 
determine  that  conditions  exist  that 
would  permit  the  person  to  insure 
alternative  crops  to  those  specified  on 
the  application.  If  FCIC  determines  that 
such  conditions  exist,  the  insured  may 
insure  the  alternative  crops  by  making 
application  for  catastrophic  risk 
protection  coverage  on  the  alternative 
crops  after  the  sales  closing  date  but 
before  the  acreage  reporting  date  for  the 
alternative  crops  and  paying  the 
appropriate  administrative  fee.  Limited 
or  additional  coverage  is  not  available 
after  the  sales  closing  date. 

(c)  For  catastrophic  risk  protection, 
limited,  and  additional  coverage,  FCIC 
may  allow  the  insured  to  certify  the 
insured's  actual  production  history 
("APH")  yield.  If  FCIC  permits 
certification  of  the  APH  yield  by  the 
insured,  the  insured  must,  at  the  request 
of  FCIC  or  the  approved  insurance 
provider,  provide  verifiable  records  of 
acreage  and  production  acceptable  to 
FCIC  for  the  years  for  which  production 
and  acreage  were  certified.  If  FCIC  or 
the  approved  insurance  provider 
determine  that  inadequate  records  exist 
to  substantiate  the  certified  yield,  FCIC 
will,  in  addition  to  any  civil  fraud  or 
criminal  penalties  which  may  exist  for 
false  certification,  recalculate  the  APH 
yield  using  assigned  yields  for  the  crop 
years  represented  by  the  inadequate 
records. 

(d)  For  all  coverages  including 
catastrophic  risk  protection,  limited, 
and  additional  coverages,  the  insured 
must  file  a  signed  acreage  report  on  or 
before  the  acreage  reporting  date. 

§400.654    Coverage  provided. 

(a)  The  specific  causes  of  loss  insured 
against  are  designated  in  the  crop 
insurance  policy  for  the  applicable  crop. 

(b)  An  indemnity  paid  to  a  producer 
may  be  reduced  to  reflect  out-of-pocket 
expenses  that  were  not  incurred  by  the 
producer  as  a  result  of  not  planting, 
caring  for.  or  harvesting  the  crop. 

(c)  Catastrophic  risk  protection. 

(1)  A  person  who  is  eligible  to  receive 
an  indemnity  under  a  catastrophic  risk 
protection  plan  of  insurance  and  is  also 
eligible  to  receive  benefits  for  the  same 
loss  under  other  USDA  programs  must 
elect  the  program  from  which  they  wish 
to  receive  benefits.  Only  one  payment  or 
program  benefit  will  be  allowed. 

(2)  Catastrophic  risk  protection  must 
be  elected  on  a  crop  basis  unless  the 
Catastrophic  Risk  Protection 
Endorsement  allows  individual  crop 
types  or  varieties  to  be  considered 
separate  crops.  However,  any  acreage  of 


an  insured  crop  that  is  designated  by 
FCIC  as  "high  risk  land"  may  be  insured 
under  catastrophic  risk  protection  if 
limited  or  additional  coverage  is 
obtained  for  all  insurable  acreage  of  the 
insured  crop  in  the  county  that  is  not 
designated  as  "high  risk  land ';  Provided 
that,  the  insured  executes  the  High  Risk 
Land  Exclusion  Option  under  the 
limited  or  additional  coverage  policy. 
The  catastrophic  risk  protection  policy 
must  be  obtained  from  the  same 
insurance  provider  from  which  the 
limited  or  additional  coverage  is 
obtained. 

(3)  Catastrophic  risk  protection  may. 
on  a  commodity-by-commodity  basis,  be 
elected  on  an  individual  yield  and  loss 
basis,  or,  where  offered,  may  be  elected 
on  an  area  yield  and  loss  basis. 

(4)  Any  person  who  has  a  bona  fide 
insurable  interest  in  a  crop  as  an  oumer- 
operator,  landlord,  tenant,  or  share- 
cropper, will  be  eligible  for  catastrophic 
risk  protection  coverage. 

(5)  The  Catastrophic  Risk  Protection 
Endorsement  contains  coverage 
limitations  and  exclusions,  including 
but  not  limited  to: 

(i)  Coverage  is  available  by  basic  units 
only.  A  basic  unit  is  all  the  acreage  of 
the  crop  in  the  county  in  which  the 
insured  has  a  one-hundred  percent 
(100%)  crop  share  or  all  the  acreage  of 
the  crop  in  the  county  owned  by  one 
person  and  operated  by  another  person 
on  a  share  basis  (unless  otherwise 
provided  by  the  Catastrophic  Risk 
Protection  Endorsement): 

(ii)  No  replant  payments  will  be  paid 
whether  or  not  replanting  of  the  crop  is 
reouired  under  the  policy; 

(iii)  No  policy  options  or 
endorsements  providing  increased 
coverage  over  that  provided  under  the 
catastrophic  risk  plan  for  that  crop  will 
be  available  unless  such  option  or 
endorsement  is  specifically  made 
applicable  to  catastrophic  coverage  by 
its  terms; 

(iv)  The  insured  may  not  exclude 
coverage  for  hail  and  fire  or  High  Risk 
-Land;  and 

(v)  Written  Agreements  are  not 
available  unless  specifically  allowed  by 
the  Catastrophic  Risk  Protection 
Endorsement. 

(d)  Limited  and  additional  coverage. 

(1)  An  insured  who  is  eligible  to 
receive  an  indemnity  under  a  limited  or 
an  additional  coverage  plan  of  insurance 
and  who  is  also  eligible  to  receive 
benefits  for  the  same  loss  under  any 
other  USDA  program  may  receive 
benefits  under  both  programs  unless 
specifically  limited  by  the  crop 
insurance  policy.  However,  the  total 
amount  received  for  the  loss  will  not 
e.xceed  the  amount  of  the  actual  loss 


sustained  by  the  insured.  The  amount  of 
the  actual  loss  will  be  the  difference 
between  the  fair  market  value  of  the 
production  before  and  after  the  loss,  as 
determined  by  the  approved  insurance 
provider  based  upon  the  insureds 
production  records. 

(2)  Limited  and  additional  coverage 
must  be  elected  on  a  crop  basis  and 
cover  all  insurable  acreage  of  the  crop 
in  the  county  in  which  the  insured  has 
a  share  unless: 

(i)  The  applicable  crop  insurance 
policy  allows  the  insured  to  purchase 
separate  policies  of  insurance  covering 
individual  crop  types  or  varieties.  In 
such  instances,  protection  may  be 
elected  on  a  crop  type  (as  designated  in 
the  crop  insurance  policy)  or  variety 
basis.  These  individual  crop  types  or 
varieties  will  be  considered  separate 
crops  for  insurance  purposes,  including 
the  payment  of  administrative  fees.  (For 
example,  if  two  grape  varieties  grown  in 
California  are  insured  under  a 
catastrophic  risk  protection  policy  and 
two  varieties  are  insured  under  an 
additional  coverage  policy,  an 
administrative  fee  will  be  charged  for 
each  of  the  two  (2)  varieties  under  the 
catastrophic  risk  protection  policy  and 
an  administrative  fee  will  be  charged  for 
each  of  the  two  (2)  varieties  under  the 
additional  coverage  policy.  The  same 
rationale  would  allow  the  insured  the 
option  to  not  insure  a  crop  type  or 
variety.  However,  failure  of  the  insured 
to  insure  a  crop  type  or  variety  which 
is  determined  to  be  a  crop  of  economic 
significance  would  make  the  insured 
ineligible  for  certain  other  USDA 
programs.) 

(ii)  The  insured  executes  the  High 
Risk  Land  Exclusion  Option  for  a 
limited  or  additional  coverage  policy.  In 
such  cases  the  insured  may  elect  to 
insure  the  "high  risk  land"  under  a 
catastrophic  risk  protection  policy.  If 
both  policies  are  in  force,  that  acreage 
of  the  crop  covered  under  the  limited  or 
additional  coverage  policy  and  the 
acreage  of  the  crop  covered  under  the 
catastrophic  risk  protection  policy  will 
be  considered  as  separate  crops  for 
insurance  purposes,  including  the 
payment  of  administrative  fees. 

(3)  Limited  or  additional  coverage 
may,  on  a  commodity-by-commodity 
basis,  be  elected  on  an  individual  yield 
and  loss  basis,  or,  where  offered,  on  an 
area  yield  and  loss  basis. 

(4)  Hail  and  fire  coverage  may  be 
excluded  from  the  covered  causes  of 
loss  in  a  crop  policy  if  additional 
coverage  is  elected. 

(5)  If  a  person  purchases  limited  or 
additional  coverage  for  a  crop,  the 
insured  must  purchase  limited  or 
additional  coverage  for  all  insurable 


acreage  of  that  crop  in  the  county  unless 
otherwise  provided  in  this  part  or  in  the 
crop  insurance  contract. 

§  400.655    Administrative  fees  and  waivers. 

(a)  Catastrophic  risk  protection  and 
limited  coverage. 

(1)  If  the  insured  elects  to  obtain 
catastrophic  risk  protection  or  limited 
coverage,  the  insured  must  pay  an 
administrative  fee  each  year  of  fifty 
dollars  ($50:00)  per  crop,  per  county, 
not  to  exceed  two  hundred  dollars 
($200.00)  per  county,  and  six  hundred 
dollars  (S600)  for  all  counties  in  which 
the  insured  has  coverage.  The  insured 
must  pay  this  administrative  fee  at  the 
time  of  application  for  the  first  year,  and 
by  the  acreage  reporting  date  for  all 
subsequent  years  that  crop  insurance 
coverage  is  in  effect.  Payment  of  an 
administrative  fee  will  not  be  required 
if  the  insured  files  a  bona  fide  zero 
acreage  report  on  or  prior  to  the  acreage 
reporting  date  for  any  year  except  the 
year  of  application.  If  the  administrative 
fee  is  not  paid  at  the  time  of  application, 
or  by  the  acreage  reporting  date, 
whichever  is  applicable,  the  crop 
insurance  contract  uill  not  be  in  effect 
for  the  crop  year  for  which  the  fee  is  due 
and  will  terminate,  and  the  person  will 
not  be  eligible  for  certain  USDA 
programs  as  set  out  in  §  400.656. 

(2)  The  administrative  fee  may  not  be 
waived  unless  the  insured  qualifies  as  a 
limited  resource  farmer. 

(3)  The  administrative  fee  will  be 
refunded  if  the  insured  has  previously 
obtained  catastrophic  risk  protection,  or 
limited  coverage,  paid  the 
administrative  fee,  and  subsequently 
purchases  additional  coverage  for  that 
same  crop  in  the  same  county  on  or 
before  the  sales  closing  date. 
Administrative  fees  will  be  refunded 
only  if  the  insured  has  not  purchased 
catastrophic  risk  protection  and  limited 
coverage  in  excess  of  the  maximum 
administrative  fee  to  be  paid  in  the 
applicable  situation. 

(4)  The  administrative  fee  will  i:ot  be 
refunded  for  the  year  of  apphcaiion 
even  if  the  insured  files  a  zero  acreage 
report  for  that  year. 

(5)  For  limited  coverage,  the 
administrative  fee  is  in  addition  to  the 
premium  amount. 

(b)  Additional  Coverage. 

(l)  If  additional  coverage  is  elected, 
the  insured  must  pay.  in  addition  to  the 
premium,  an  administrative  fee  often 
dollars  ($10)  per  crop,  per  county,  each 
year  in  which  crop  insurance  coverage 
remains  in  effect.  The  administrative  foe 
is  payable  at  the  time  insurance 
attaches.  If  the  administrative  fee  is  not 
paid  by  the  termination  date  set  out  in 
the  crop  insurance  contract,  the  crop 
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insurance  contract  will  be  voided  and 
not  have  be<  in  in  effect  for  the  crop  year 
for  which  ti  e  fee  is  due  and  will 
terminate,  and  the  person  failing  to  pay 
the  fee  will  lot  be  or  have  been  eligible 
for  certain  other  USDA  program  benefits 
§  400.656  and  any  of  those 
received  for  the  crop  year  must 
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§400.656 

benefits. 
The  insur  ?d  must  obtain  at  least  the 
risk  protection  level  of 
each  crop  of  economic 
in  the  county  in  which  the 
an  interest,  if  insurance  is 
the  county  for  the  crop,  to 
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or  any  other  USDA- 


loans,  oper«  ting  loans,  and  emergency 
loans  undei  the  Consolidated  Farm  and 
Rural  Devel  opment  Act;  and 

(c)  The  G  )nservation  Reser\'e 
Program. 

§400.657 
prevented  f 

(a)  1994 
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provisions  prior  to  the  spring  sales 
closing  date  for  the  1994  crop  year; 

(ii)  Had  a  reasonable  expectation  of 
planting  the  insured  crop  on  acreage 
that  was  eligible  for  prevented  planting 
coverage  under  the  terms  of  the  crop 
insurance  contract,  (if  it  is  determined 
that  the  acreage  eligible  for  the 
prevented  planting  coverage  under  the 
terms  of  the  crop  insurance  policy 
would  have  drained  sufficiently  to  plant 
the  crop  except  for  additional  moisture 
that  occurred  in  the  spring,  the  insured 
will  be  assumed  to  have  had  a 
reasonable  expectation  of  planting  the 
crop  absent  some  other  intervening 
cause);  and 

(iii)  Participated  in  a  conserving  use 
program  established  for  the  1994  crop  of 
wheat,  feed  grains,  upland  cotton,  or 
rice  established  imder  the  Agricultural 
Act  of  1949,  whichever  is  applicable. 

(3)  FCIC  will  pay  as  compensation 
under  the  prevented  planting  provisions 
of  the  crop  insurance  policy,  the 
difference  between: 

(i)  The  amount  of  any  prevented 
planting  payment  that  would  have  been 
due  imder  the  prevented  planting 
provision  of  the  1994  crop  year  crop 
insurance  policy  (prevented  planting 
indemnity  less  premium);  and 

(ii)  The  amount  paid  under  the 
conserving  use  program  for  the  same 
crop  and  acreage. 

(d)  1994  crop  year  prevented  planting 
for  oilseeds: 

(1)  If  the  insured  satisfies  the 
requirements  of  section  (a)(2)  (i)  and  (ii), 
the  insured  will  be  eligible  fof  a 
prevented  planting  payment  on  the  oil 
seed  crop. 

(2)  FCIC  will  pay  as  compensation 
under  this  prevented  planting  provision 
the  amount  payable  under  the  prevented 
planting  provision  of  the  applicable 

1 994  crop  year  crop  insurance  policy 
(prevented  planting  indemnity  less 
premium). 

(c)  1995  and  succeeding  crop  year 
prevented  planting  coverage: 

Effective  for  the  1995  and  subsequent 
crop  years,  the  insurance  period  for 
prevented  planting  for  those  crop 
insurance  policies  containing  prevented 
planting  coverage  shall  be  extended  so 
that  prevented  planting  coverage  begins: 

(1)  On  the  sales  closing  date  for  the 
insured  crop  in  the  county  for  the  crop 
year  the  application  for  insurance  is 
accepted;  or 

(2)  For  any  crop  year  following  the 
crop  year  the  application  for  insurance 
is  accepted,  or  for  any  crop  year  the 
insurance  policy  is  transferred  to  a 
different  insurance  provider,  on  the 
sales  closing  for  the  insured  crop  in  the 
county  for  the  previous  crop  year, 
provided  continuous  coverage  has  been 


in  effect  since  that  date.  For  example:  If 
the  insured  makes  application  and 
purchases  a  com  crop  insurance  policy 
for  the  1995  crop  year,  prevented 
planting  coverage  will  begin  on  the  1995 
Ales  closing  date  for  com  in  the  county. 
If  the  corn  policy  remains  in  effect  for 
the  1996  crop  year  (is  not  terminated  or 
cancelled  during  or  after  the  1995  crop 
year),  or  is  transferred  to  a  different 
insurance  provider,  prevented  planting 
coverage  for  the  1996  crop  began  on  the 
1995  sales  closing  date. 

§  400.658    Transitional  yields  for  forage  or 
feed  crops  for  the  1995  through  1997  crop 
years 

(a)  For  the  1995  through  the  1997  crop 
year,  insureds  who  produce  feed  or 
forage  may  be  eligible  for  an  adjustment 
in  the  assigned  yield  available  under 

§  400.55(b)(1)  if: 

(1)  The  feed  or  forage  is  primarily  for 
on-farm  use  in  a  livestock,  dairy,  or 
poultry  operation;  and 

(2)  The  insured  derives  at  least  fifty 
percent  (50%)  of  the  insured's  net  farm 
income  from  the  livestock,  dairy,  or 
poultry  operation. 

(b)  Insureds  that  qualify  under  (a)  of 
this  section  will  receive  an  assigned 
yield,  if  required,  under  §  400.55(b)(1)  of 
80  percent  of  the  T  or  D- Yield. 

Done  in  Washington.  D.C..  on  December 
21,  1994. 
Suzette  Dittrich, 

Acting  .\tanager.  Federal  Crop  insurance 
Corporation. 
[FR  Doc.  95-358  Filed  1-3-95;  3:38  pm| 
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7  CFR  Part  402 
RIN  0563-AB09 

Catastrophic  Risk  Protection 
Endorsement 

AGENCY:  Federal  Crop  Insurance 

Corporation. 

ACTION:  Interim  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  ("FCIC")  hereby  adds  a  new 
part  402  to  chapter  IV  of  title  7  of  the 
Code  of  Federal  Regulations  ("CFR"). 
The  intended  effect  of  this  interim  mle 
is  to  provide  a  catastrophic  risk 
protection  plan  of  insurance,  the  lowest 
level  of  coverage  required  to  be 
purchased  by  a  producer  to  be  eligible 
for  certain  other  agricultural  farm 
program  benefits,  to  comply  with 
statutory  mandates  of  the  Federal  Crop 
Insurance  Act  as  amended  by  the 
Federal  Crop  Insurance  Reform  Act  of 
1994. 

DATES:  This  rule  is  effective  January  6, 
1995.  Written  comments,  data,  and 


opinions  on  this  mle  will  be  accepted 
until  close  of  business  March  7.  1995, 
and  will  be  considered  when  the  mle  is 
to  be  made  final. 

ADDRESSES:  Written  comments,  data, 
and  opinion  on  this  interim  mle  should 
be  sent  to  Diana  Moslak.  Regulatorv  and 
Procedural  Development  Staff.  Federal 
Crop  Insurance  Corporation.  USD.-\, 
Washington,  D.C.  20250.  Hand  or 
messenger  deliver\'  mav  be  made  to 
Suite  500,  2101  L  Street.  N.W.. 
Washington  D.C.  Written  comments  will 
be  available  for  public  inspection  and 
copvmg  in  the  Office  of  the  Manager, 
2101  L  Street,  N.W.,  5th  Floor, 
Washington,  D.C,  during  regular 
business  hours,  Monday  through  Friday 
FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information  and  a  copv  of 
the  Regulator)'  Impact  Analysis  to  the 
Catastrophic  Risk  Protection 
Endorsement,  contact  Diana  Moslak. 
Federal  Crop  Insurance  Corporation. 
U.S.  Department  of  Agriculture, 
Washington,  D.C.  20250.  Telephone 
(202) 254-8314. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  United 
States  Department  of  Agriculture 
("USDA")  procedures  established  by 
Executive  Order  12866  and 
Departmental  Regulation  1512-1  This 
action  constitutes  a  review  as  to  the 
need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
those  procedures.  The  sunset  review- 
date  established  for  these  regulations  is 
December  1.  1999. 

This  rule  has  been  determined  to  be 
"economically  significant"  for  the 
purposes  of  Executive  Order  12866.  and 
therefore,  has  been  reviewed  bv  the 
Office  of  Management  and  Budget 
("OMB"). 

A  Regulator)'  Impact  Analysis  has 
been  completed  and  is  available  to 
interested  persons  a^the  address  listed 
above.  In  summary,  the  analysis  finds 
that  crop  insurance  reform  generally  is 
expected  to  result  in  net  positive 
benefits  to  producers,  taxpayers,  and 
society.  The  effects  on  individual 
producers  compared  to  payments  under 
ad  hoc  disaster  programs  depends 
primarily  on  the  farm  program  payment 
yield  compared  to  the  farm's  actual 
yield  and  market  prices.  In  general, 
however,  the  reform  is  expected  to 
resuh  in  less  volatifity  of  producer's 
incomes  and  lesser  risk  of  no  income 
due  to  adverse  weather  events.  Rural 
communities  and  fanners  will  benefit 
from  the  certainty  of  pa\-ments  in  times 
of  catastrophic  yield  losses.  The 
Government  and  taxpayers  will  benefit 
from  a  single  disaster  protection 
program  and  consequent  reduced 


Federal  outlays.  Although  some 
producers  (previous  non-participants  in 
crop  insurance)  will  have  an  added 
burden  to  make  application  and  report 
yields  and  acreage,  the  benefits  in  terms 
of  greater  risk  protection  outweigh  the 
costs. 

Thia  interim  mle  amends  the  existing 
information  collection  as  approved  bv 
the  Office  of  Management  and  Budget 
(OMB)  pursuant  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.].  under  OMB  control  numbers 
0563-0001.  0563-0003.  and  0563-0029. 
Due  to  the  time  constraints  of 
implementing  the  mle  immediately,  the 
agency  has  requested  emergencv 
clearance  of  this  addendum  from  O.MB. 
Comments  on  the  information  collection 
may  be  sent  to  the  Office  of  Information 
and  Regulator,-  Affairs.  Office  of 
.Management  and  Budget.  Room  10202. 
.\EOB,  Washington,  D.C.  20503. 
Attention:  Desk  Officer  for  USDA. 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  12612, 
Federalism,  that  this  mle  does  not  have 
sufficient  federalism  implication  to 
warrant  the  preparation  of  a  Federalism 
-Assessment.  The  provisions  and 
procedures  contained  in  this  mle  will 
not  have  a  substantial  direct  effect  on 
states  or  their  political  subdivisions,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Under  the  Regulator}-  Fle.idbility  Act 
(5  U.S.C.  605).  this  regulation  w-ill  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Producers  will  be  able  to  certify-  to  their 
historical  production  levels  at  the  time 
of  application  based  on  existing  records, 
or  they  may  elect  to  base  their  insurance 
on  assigned  yields,  which  will  not 
require  maintenance  of  production 
records  by  the  insurance  agent.  The 
amount  of  data  collected  by  the  agent 
for  new-  insureds  is  not  greater  than  the 
amount  of  data  collected  for  existing 
insiu-eds.  Insureds  may  elect  to  keep 
production  records  to  increase  the 
amount  of  production  covered  bv 
insurance  but  such  production  is  not 
required  to  participate  in  the  program. 
The  benefits  in  terms  of  risk  reduction 
and  protection  from  severe  losses  will 
out-weigh  any  record-keeping  costs. 
Therefore,  this  action  is  determined  to 
be  e.xempt  from  the  provisions  of  the 
Regulatorv-  Flexibility  Act  and  no 
Regulator)-  Fle.xibility  Analysis  was 
prepared. 

This  program  is  hsted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  require  intergovernmental 


consultation  with  State  and  local 
officials.  See  the  Notice  related  In  7  CFR 
part  3015.  subpart  V.  published  at  48  FR 
29115.  June  24.  1983. 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
subsections  2(a)  and  2(h)(2)  of  Executive 
Order  12778.  The  provisions  of  this  mle 
w-ill  preempt  state  and  local  laws  to  tho 
extent  such  state  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
located  at  7  CFR  part  400.  subpart  ).  and 
for  catastrophic  risk  protection  contrict>i 
of  insurance  delivered  through  local 
USDA  offices,  the  National  Appeal 
Division  administrative  appeal 
provisions  under  the  Department  of 
Agriculture  Reorganization  .^ct  of  1994 
must  be  exhausted  before  judicial  action 
may  be  brought. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  qualitv  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  -Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

This  interim  mle  implements 
programs  mandated  by  the  amendnu-nts 
to  the  Federal  Crop  Insurance  .\ct  bv  tht 
Federal  Crop  Insurance  Reform  Act  of 
1994.  Those  amendments  required  that 
the  statutory  changes  be  implemented 
for  the  1995  crop  year.  .All  of  the 
contract  change  dates  and  many  of  the 
sales  closing  dates  for  1995  insured 
crops  have  passed  or  will  soon  pass. 
Many  of  the  changes  contained  in  these 
regulations  are  mandated  by  statute. 
Planting  decisions  for  1995  crops  have 
been  or  will  shortly  be  made  and  it  is 
necessary  that  producers,  lenders,  and 
suppliers  know  the  parameters  and 
requirements  of  the  program.  Therefore, 
it  is  impractical  and  contran,-  to  tlie 
public  interest  to  publish  this  mle  for 
notice  and  comment  prior  to  making  tho 
mle  effective.  However,  comments  are 
solicited  for  60  days  after  the  date  of 
publication  in  the  Federal  Register  and 
will  be  considered  by  FCIC  before  this 
rule  is  made  final. 

On  October  13.  1994.  the  a.-nrndments 
to  the  Federal  Crop  Insurance  .Act.  mad»- 
by  the  Federal  Crop  Insurance  Reform 
Act  of  1994.  were  effective.  This 
regulation  will  provide  the  policy  and 
procedures  to  carr\  out  catastrophic  risk 
protection  insurance  requirements  of 
the  Reform  .Act. 

Background 

Upon  publication  of  7  CFR  part  402. 
this  regulation  will  provide  catastrophic 
risk  protection  crop  insurance  through 
an  endorsement  that  amends  new  and 
existing  crop  insurance  policies. 
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endorsements,  and  provisions  when 
purchased  by  the  insured.  The 
amendments  ire  as  follows: 

1.  Section  •102.4,  subsection  2  (b) 
specifies  that  to  be  eligible  for 
catastrophic  c  overage  a  producer  must 
be  a  person  a;  defined  in  the  crop 
policv. 

2.  Section  A  02.4,  subsection  2.(c) 
prondes  for  t  le  termination  of  this 
endorsement  f  the  insured  fails  to  pay 
the  administr  itive  fee,  elects  to 
purchase  hmited  or  additional  coverage, 
or  if  the  appli  :able  crop  policy  is 
terminated  or  cancelled. 

3.  Section  ■4  02.4,  section  3  specifies 
that  a  unit  is  •  ill  of  the  insurable  acreage 
of  the  insurec  crop  in  the  county  on  the 
date  coverage  begins  for  the  crop  year, 
in  which  the  nsured  has  a  100  percent 
(100%)  share  Land  which  is  owned  by 
one  person  ai  d  operated  by  another 
person  on  a  s  lare  basis  is  considered  a 
separate  unit. 

4.  Section  •<  02.4,  subsection  4. (a) 
specifies  that  for  the  1995  through  1998 
crop  years,  cc  verage  will  be  equal  to 
fifty  percent  (50%)  of  the  producer's 
approved  vie  d  indemnified  at  sixty 
percent  (60%   of  the  expected  market 
price,  or  a  coi  nparable  coverage  as 
established  b  '  FCIC. 

5.  Section  ■  02.4,  subsection  4.(b) 
specifies  that  for  the  1999  and 
subsequent  ci  op  years,  coverage  will  be 
equal  to  fifty  jercent  (50%)  of  the 
producer's  approved  \ield  indemnified 
at  fifty-five  p(  rcent  (55%)  of  the 
expected  mai  tet  price,  or  a  comparable 
coverage  as  e;  tablished  by  FQC. 

6.  Section  '  02.4,  subsection  4.(d) 
allows  the  ini  ured  the  option  of 
selecting  cata  atrophic  risk  coverage,  on 
a  commodity  by-commodity  basis,  on 
either  an  indi  vidual  yield  and  loss  basis 
or  an  area  vie  :d  and  loss  basis,  if  both 
options  are  o  fered  in  the  Actuarial 
Table  or  Spe<  ial  Provisions. 

7.  Section  '  102.4.  subsection  5. (a) 
specifies  that  the  insured  will  not  be 
responsible  t  >  pay  a  premium  for 
catastrophic  >  overage. 

8.  Section  102.4,  subsection  5.(b) 
requires  the  i  isured  to  pay  an 
adxninistratii.  e  fee  of  S50  per  crop  per 
county.  Each  type  or  variety  specified  in 
subsections  i  (a)  and  fb)  and  crop 
acreage  specified  in  subsection  6.(c)  will 
be  considered  a  separate  crop  to  which 
separate  administrative  fees  apply.  Total 
administrati\  e  fees  for  all  crops  insured 
under  any  combination  of  catastrophic 


coverage  anc 
exceed  S200 


limited  coverage  will  not 
jer  producer  per  county. 


up  to  a  maxii  lum  of  S600  for  all 


counties  m  v 
crops  insurec 
9.  Section 
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k02.4,  subsection  5.(c) 
the  administrative  fee  for 


catastrophic  coverage  must  be  paid  to 
the  insurance  provider  at  the  time  of 
application  and  will  not  be  rpfunded  if 
the  insured  files  a  zero  acreage  report 
the  first  crop  year' for  which  the 
application  is  accepted.  For  subsequent 
vears,  the  administrative  fee  must  be 
paid  annually  by  the  acreage  reporting 
date,  howe\-er,  in  subsequent  years  no 
administrative  fee  is  required  if  the 
producer  files  a  bona  fide  zero  acreage 
report  on  or  before  the  acreage  reporting 
date.  The  administrative  fee  will  be 
waived  for  a  limited  resource  farmer. 

10.  Section  402.4,  subsection  5.(d) 
specifies  that  the  administrative  fee  will 
be  refunded  if.  after  appKing  for 
catastrophic  coverage  and  paying  the 
administrative  fee,  the  producer  elects 
to  purchase  additional  coverage  for  such 
crop.  Administrative  fees  will  be 
refiinded  only  if  the  producer  has  not 
purchased  catastrophic  risk  protection 
and  limited  coverage  in  excess  of  the 
maximum  administrative  fee  to  be  paid 
in  the  applicable  situation. 

11.  Section  402.4,  subsections  6. (a) 
and  (b)  specify  the  insured  crop  is 
provided  in  the  applicable  crop  poficy 
documents,  except  that  each  specified 
type  of  Stonefruit.  Texas  Citrus,  Florida 
Citrus,  Arizona-California  Citrus.  Texas 
Citrus  Trees,  and  Guaranteed  Tobacco, 
and  each  grape  variety  grown  in 
Cahfomia  specified  in  the  Special 
Provisions,  that  the  producer  elects  to 
insure,  will  be  insured  as  a  separate 
crop. 

12.  Section  402.4.  subsection  6.(c) 
specifies  that  if  the  producer  purchased 
limited  or  additional  coverage  for  a 
crop,  the  producer  may  separately 
insure  acreage  that  has  been  designated 
as  high  risk  by  FCIC  provided  that  the 
producer  has  executed  a  high  risk 
exclusion  option  under  that  policy  and 
obtained  a  catastrophic  risk  protection 
pohcy  with  the  same  approved 
insurance  provider  and  pays  separate 
administrative  fees  for  each  pohcy  in 
effect. 

13.  Section  402.4,  section  7  specifies 
that  a  replant  pavTnent  will  not  be  paid 
whether  or  not  replanting  is  required 
under  the  policv. 

14.  Section  402. 4,  subsection  8. (a) 
specifies  that  if  a  unit  contains  acreage 
to  which  more  than  one  expected 
market  price  applies  for  a  type,  variety, 
class,  etc.,  that  the  dollar  amount  of 
insurance  and  the  dollar  amount  of 
production  to  be  counted  will  be 
computed  separately  for  each  type, 
variety,  class,  etc.,  that  have  separate 
expected  market  prices,  and  then  added 
together  to  determine  the  total  liabihty 
for  the  unit. 

15.  Section  402.4,  subsection  8.(b) 
specifies  that  if  the  producer  is  eligible 


to  receive  an  indemnity  under  the 
Catastrophic  Risk  Protection 
Endorsement  and  is  also  eligible  to 
receive  benefits  for  the  same  loss  under 
other  USDA  programs,  the  producer 
must  elect  the  program  from  which  to 
receive  benefits.  Only  one  pavinent  or 
program  benefit  will  be  allowed. 

16.  Section  402.4,  section  9  specifies 
that  if  a  producer  conceals  or 
misrepresents  any  material  fact  or 
commits  fraud,  the  policy  will  be 
voided  effective  with  the  beginning  of 
the  crop  year  for  which  such  act  or 
omission  occurred. 

17.  Section  402.4.  subsection  10. (a) 
specifies  that  any  option  or 
endorsement  which  provides  additional 
coverage  is  not  available,  except  for  the 
Late  Planting  Agreement  Option. 
Written  agreements  are  not  available 
under  the  Catastrophic  Risk  Protection 
Endorsement. 

18.  Section  402.4.  subsection  10. (b) 
specifies  that  hail  and  fire  coverage  and 
land  designated  by  FCIC  as  high-risk 
may  not  be  excluded  under  this 
Endorsement. 

19.  Section  402.4,  section  11  specifies 
that  a  producer  must  obtain  at  least 
catastrophic  coverage  for  each  crop  of 
economic  significance  to  be  eligible  for 
any  price  support  or  production 
adjustment  programs,  loans  or  other 
USDA  provided  farm  credit,  or  the 
Conservation  Reserve  Program.  The 
requirement  that  the  producer  obtain  at 
least  catastrophic  risk  protection  will 
applv  to  all  program  benefits  obtained 
after'October  13,  1994. 

List  of  Subjects  in  7  CFR  Fart  402 

Catastrophic  Risk  Protection 
Endorsement,  insurance  provisions. 

Interim  Rule 

For  the  reasons  set  out  in  the 
preamble,  a  part  402  is  added  to  chapter 
IV  of  title  7  of  CFR.  effective  for  the 
1995  and  succeeding  crop  years,  to  read 
as  follows: 

PART  402— CATASTROPHIC  RISK 
PROTECTION  ENDORSEMENT 

Sec. 

402.1  General  Statement. 

402.2  Applicabilitv- 

402.3  0MB     control  numbers 

402.4  Catastrophic  Risk  proteciion 
endorsement 

Authority:  7  U  S.C.  1506(1). 

§402.1    General  Statement 

The  Federal  Crop  Insurance  Act  as 
amended  by  the  Federal  Crop  Insurance 
Reform  Aci  of  1994  (the  "Acf)  requires 
the  Federal  Crop  Insurance  Corporation 
("FCIC")  to  implement  a  catastrophic 
risk  protection  plan  of  insurance  which 


provides  a  basic  level  of  insurance 
coverage  to  protect  producers  in  the 
event  of  a  FCIC  insured  or  reinsured 
crop  loss  due  to  loss  of  yield  or 
prevented  planting,  if  the  crop  loss  or 
prevented  planting  is  due  to  an  insured 
cause  of  loss  specified  in  the  crop 
insurance  policy.  This  Catastrophic  Risk 
Protection  Endorsement 
("Endorsement")  is  a  continuous 
endorsement  that  is  effective  in 
conjunction  with  an  applicable  crop 
insurance  policy.  Catastrophic  risk 
protection  coverage  will  be  offered 
through  approved  insurance  providers 
and  through  local  offices  of  the 
Consolidated  Farm  Service  Agencv, 
USDA. 

§402.2    Applicability. 

This  Endorsement  is  applicable  to 
each  crop  for  which  catastrophic  risk 
protection  coverage  is  available  and  for 
which  the  producer  elects  such 
coverage.  The  terms  and  conditions  of 
the  applicable  crop  insurance  policy 
remain  in  effect  unless  they  have  been 
modified  by  this  Endorsement. 

§402.3    0MB  control  numbers. 

The  provisions  set  forth  in  this 
interim  rule  contain  new  and  revised 
information  collections  that  require 
clearance  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.)  and  have  been  previously 
assigned  OMB  numbers  0563-0001. 
0563-0003,  and  0563-0029.  These 
information  collection  requirements 
have  been  submitted  to  OMB  and  are 
not  effective  until  approved  by  OMB. 

§  402.4    CatastroDhic  Risk  Protection 
Endorsement  Provisions 

The  Catastrophic  Risk  Protection 
Endorsement  Provisions  for  the  1995 
and  succeeding  crop  years  are  as 
follows: 

Department  of  Agriculture 

Federal  Crop  Insurance  Corporation 
Catastrophic  Risk  Protection  Endorsement 

(This  is  a  continuous  endorsement). 

You  should  be  aware  that  additional 
coverage  is  available  through  an  approved 
insurance  provider  or  through  local  offices  of 
the  Consolidated  Farm  Service  Agency, 
USDA.  when  such  provider  is  not  available 

If  a  conflict  exists  between  this 
Endorsement  and  any  of  the  policies 
specified  in  subsection  2. (a)  or  the  Special 
Provisions  for  the  insured  crop,  this 
endorsement  will  control 

Terras  and  Conditions 

1  Definitions 

(a)  Additional  coverage — A  plan  of  crop 
insurance  providing  a  level  of  coverage  equal 
to  or  greater  than  sixty-five  percent  (65%)  of 
vour  approved  yield  indemnified  at  one 


hundred  percent  (100%)  of  the  expected 
market  price  or  a  comparable  coverage  as 
established  by  FCIC. 

(b)  Administrative  fee — The  S30  fee  the 
policyholder  must  pay  on  a  per  crop  and 
county  basis,  with  a  maximum  of  S200  per 
policyholder  per  county  and  S600  per 
policyholder  for  catastrophic  and  limited 
coverage  on  an  annual  basis. 

(c)  Approved  insurance  provider— A 
private  insurance  company,  including  their 
agents,  that  has  been  approved  and  reinsured 
by  FCIC  to  provide  insurance  coverage  to 
producers  participating  in  the  Federal  crop 
insurance  program. 

(d)  Approved  yield — The  average  amount 
of  production  per  acre  obtained  under  FCIC's 
Actual  Production  History  Program  (7  CFR 
Part  400.  Subpart  G)  using  production 
records  of  the  insured  or  yields  assigned  by 
FCIC.  At  least  four  crop  years  of  yields  must 
be  averaged  to  obtain  the  approved  yield. 

(e)  Catastrophic  risic  protection — the 
minimal  level  of  coverage  offered  by  FCIC. 
which  is  required  before  a  person  may 
qualif>-  for  certain  other  United  States 
Department  of  Agriculture  program  benefits 
(see  subsections  4.  (a)  and  (b)  and  subsection 

n.(a)). 

(f)  CFSA — The  Consolidated  Farm  Ser\  ice 
Agency  of  the  United  States  Department  of 
Agriculture. 

(g)  County — The  county  or  other  political 
subdivision  shown  on  your  accepted 
application  including  land  in  an  adjoining 
county,  provided  such  land  is  part  of  a  field 
that  extends  into  the  adjoining  county  and 
the  county  boundary  is  not  readily 
discernable.  For  peanuts  ar.d  quota  tobacco, 
the  county  will  also  include  any  land 
identified  by  a  CFSA  farm  serial  number  for 
the  county  'out  physically  located  in  another 
county 

(h)  Crop  of  economic  significance— A  crop 
that  has  either  contributed  in  the  previous 
crop  year,  or  is  expected  to  contribute  in  the 
current  crop  year,  ten  percent  (lO^c)  or  more 
of  the  total  expected  value  of  your  share  cf 
all  crops  in  which  you  have  an  insurable 
share  that  are  grown  in  the  counn.-.  However, 
notwithstanding  the  preceding  sentence,  if 
the  total  expected  liability  under  the 
catastrophic  risk  protection  endorsement  is 
equal  to  or  less  than  the  administrative  fee 
required  for  the  crop,  such  crop  will  not  be 
considered  a  crop  of  economic  significance 

(i)  FCIC — The  Federal  Crop  Insurance 
Corporation,  a  wholly  owned  Government 
Corporation  within  the  Consolidated  Farm 
Service  Agency.  United  States  Department  of 
.^griculture. 

(j)  "Insurance  is  available" — Means  only 
those  crops  for  which  the  crop  information 
is  contained  in  the  county  actuarial 
documents. 

(k)  Limited  coverage — A  plan  of  insurance 
offering  coverage  that  is  equal  to  or  greater 
than  fifty  percent  (50%)  of  your  approved 
yield  indemnified  at  one  hundred  percent 
(100%)  of  the  expected  market  price,  or  a 
comparable  coverage  as  established  by  FCIC 
but  less  than  sixty-five  percent  (65%)  of  your 
approved  yield  indemnified  at  one  hundred 
percent  (100%)  of  the  expected  market  price, 
or  a  comparable  coverage  as  established  bv 
FCIC 


(!)  Limited  resource  fanner— A  producer  or 
operator  of  a  small  or  family  farm,  including 
a  new  producer  or  operator,  with  an  annual 
gross  income  of  less  than  S20.000  derived 
from  all  sources  of  revenue  for  each  of  the 
prior  two  years  and  w*ho  demonstrates  a  need 
to  maximize  fami  income.  Notwithstanding 
the  preceding  sentence,  a  producer  on  a  farm 
of  less  than  25  acres  aggregated  for  all  crops, 
where  the  producer  derives  a  majority  of  the 
producer's  gross  income  from  the  farm  but 
the  producer's  gross  income  from  farming 
operations  does  not  exceed  520,000.  will  be 
considered  a  limited  resource  farmer. 

(m)  Price  election — In  lieu  of  any  provision 
contained  in  any  other  policy  document, 
price  election  means  sixty  percent  (60%)  of 
the  expected  m.arket  price  for  the  1995 
through  1998  crop  years,  and  fifty-five 
percent  (55%)  of  the  expected  marKet  price 
for  the  1999  and  subsequent  crop  years. 

(n)  SecretoA— The  Secreiar\  of  the  United 
States  Department  of  .Agriculture. 

(0)  Share — In  lieu  of  any  provision 
contained  in  any  other  policy  document. 
your  percentage  of  interest  in  the  insured 
crop  as  owner,  operator,  or  tenant  at  the  t:n>- 
coserage  begins  However,  only  for  the 
purpose  of  determining  the  amount  of 
indemnity,  your  share  will  not  exceed  vour 
share  at  the  earlier  of  the  time  of  loss  or  the 
beginning  of  harvest.  Unless  the  accepted 
application  clearly  indicates  that  insurance  is 
requested  for  a  partnership  or  joint  venture. 
insurance  will  only  cover  the  crop  share  of 
the  person  completing  the  application  Tho 
share  will  not  extend  to  any  other  person 
having  an  interest  in  the  crop  except  as  may 
otherwise  be  specifically  allowed  in  this 
endorsement.  .-\ny  acreage  or  interest 
reported  by  or  for  your  spouse,  child  or  any 
member  of  your  household  may  be 
considered  your  share.  Leases  containing 
provisions  for  both  a  cash  or  minimum 
pa>Tnent  and  a  crop  share  will  be  considerrd 
a  crop  share  lease. 

(p)  USDA— The  United  States  Department 
of  .\griculture. 

2.  Eligibility.  Life  of  Policy.  Cinceliation.'and 
Termination 

(a)  Yoii  must  have  one  of  the  following 
policies  in  force  to  elect  this  Endorsement 
and  you  must  have  made  application  for 
catastrophic  risk  protection  on  or  before  th*- 
sales  closing  date  for  the  crop  in  the  counfv 

(1)  The  Genera!  Crop  Insurance  Policy 
(§  401.8)  and  crop  endorsement: 

(2)  The  Common  Crop  Insurance  Policy 
(§  457  8)  and  crop  provisions: 

(3)  The  Group  R;sk  Plan  Policy,  if  avaiiablr 
for  catastrophic  risk  protection:  or 

(4)  .\  specific  named  crop  insurance 
policy 

(b)  You  must  be  a  person  as  defined  in  the. 
crop  policy  to  be  eligible  for  catastrophic  ri«k 
protection  cove.'age 

(c)  In  addition  to  the  prcv.sions  specified 
in  the  applicable  crop  endorsement,  crop 
provision,  and  crop  insurance  policy,  thi* 
Endorsement  will  terminate  for  the  crop  vimf 
for  which; 

(1)  You  fail  to  pay  the  applicable 
administrative  lee  as  specified  in  subsections 
5.1b)  and  (c): 

(2)  You  elect  to  purchase  limited  or 
sdditio.nal  coverage  for  the  insured  cmp,  cr 
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5  Annual  Pifcmium  and  Administrative  Fees 
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(b)  In  return  for  catastrophic  risk 
protection,  you  must  pay  an  administrative 
fee  of  S50  per  crop  per  county  as  follows: 

(1)  Each  type  or  variety  specified  in 
subsections  6.(al  and  (b).  and  crop  acreage 
specified  in  subsection  6.(c)  will  be  a 
separate  insured  crop  to  which  separate 
administrative  fees  apply;  and 

(2)  Total  administrative  fees  for  all  crops 
insured  under  any  combination  of 
catastrophic  coverage  and  limited  coverage 
will  not  exceed  two  hundred  dollars  (S200) 
per  county  and  six  hundred  dollars  (S600)  for 
all  counties  in  which  you  have  crops  insured. 

(c)  Administrative  fees  for  catastrophic 
coverage: 

(1)  Must  be  paid  to  the  insurance  provider 
at  the  time  of  application  (the  fee  will  not  be 
refunded  if  you  file  a  zero  acreage  report  the 
crop  year  for  which  the  application  is 
accepted): 

(2)  Must  be  paid  annually  by  the  acreage 
reporting  date  for  the  applicable  crop  for  any 
subsequent  crop  years  that  crop  insurance  is 
in  effect  (the  fee  will  not  be  required  if  you 
file  a  bona  fide  zero  acreage  report  on  or 
before  the  acreage  reporting  date);  and 

(3)  Will  be  waived  for  a  limited  resource 
farmer  (see  subsection  1.(1)). 

(d)  The  administrative  fee  will  be  refunded 
if.  after  applying  for  catastrophic  risk 
protection  and  paying  the  administrative  fee, 
you  elect  to  purchase  additional  coverage  for 
such  crop  in  the  same  county  on  or  before 
the  sales  closing  date.  Administrative  fees 
will  be  refunded  only  if  you  have  not 
purchased  catastrophic  risk  protection  and 
limited  coverage  in  excess  of  the  maximum 
administrative  fee  to  be  paid  in  the 
applicable  situation. 

(e)  If  the  administrative  fee  is  not  paid  at 
the  time  of  application,  or  by  the  acreage 
reporting  date,  whichever  is  applicable,  the 
crop  insurance  contract  will  not  be  in  effect 
for  the  crop  year  for  which  the  fee  is  due  and 
will  terminate,  and  you  will  not  be  eligible 
for  certain  USDA  programs  as  set  out  in 
section  11. 

6.  Insured  Crop 

The  crop  insured  is  specified  in  the 
applicable  crop  policy  docurrents  except  as 
indicated  in  (a),  (b),  and  (c)  b»!ow: 

(a)  You  may  elect  to  insure  the  crop  by 
type,  as  specified  in  the  applicable  policy 
documents  for  Stonefruit.  Texas  Citrus, 
Florida  Citrus.  Arizona-California  Citrus, 
Texas  Citrus  Trees,  and  Guaranteed  Tobacco. 
These  individual  crop  types  will  be  insured 
as  separate  crops. 

fb)  You  may  elect  to  insure  your  grapes 
grown  in  California  by  variety,  as  specified 
in  the  Special  Provisions.  These  individual 
crop  varieties  will  be  insured  as  separate 
crops. 

(c)  Notwithstanding  any  other  policy 
provision  requiring  insurance  coverage  on  all 
insurable  acreage  of  the  crop  in  the  county, 
if  you  purchase  limited  or  additional 
coverage  for  a  crop,  you  may  separately 
insure  acreage  that  lias  been  designated  as 
high  risk  land  by  FCIC.  provided  that-»iou 
have  executed  a  high  risk  land  exclusion 
option  under  that  policy  and  obtained  a 
catastrophic  risk  protection  policy  with  the 
same  approved  insurance  provider  If  both 
policies  eire  in  force,  that  acreage  of  the  crop 


covered  under  the  limited  or  additional 
coverage  policy  and  the  acreage  covered 
under  the  Catastrophic  Risk  Protection 
Endorsement  will  be  considered  separate 
crops. 

7.  Replanting  Payment 

Notwithstanding  any  provision  contained 
in  any  other  crop  insurance  document,  no 
replant  payment  will  be  paid  whether  or  not 
replanting  of  the  crop  is  required  under  the 
policy. 

8.  Claim  for  Indemnity 

(a)  If  two  or  more  insured  crop  types, 
varieties,  or  classes  are  insured  within  the 
same  unit,  and  multiple  expected  market 
prices  are  applicable,  the  dollar  amount  of 
insurance  and  the  dollar  amount  of  , 
production  to  be  counted  will  be  determined 
separately  for  each  t\'pe,  variety,  class,  etc 
that  have  separate  expected  market  prices 
and  then  added  together  to  determine  the 
total  liability  for  the  unit. 

(b)  If  you  are  eligible  to  receive  an 
indemnity  under  this  Endorsement,  and  are 
also  eligible  to  receive  benefits  for  the  same 
loss  under  any  other  USDA  program,  you 
must  elect  the  program  from  which  you  wish 
to  receive  benefits.  Only  one  payment  or 
program  benefit  will  be  allowed. 

9.  Concealment  or  Fraud 

Notwithstanding  any  provision  contained 
in  any  other  crop  insurance  document,  your 
policy  may  be  voided  on  all  crops,  without 
waiving  any  rights,  including  the  right  to 
collect  any  amounts  due: 

(a)  If  at  any  time  you  conceal  or 
misrepresent  any  material  fact  or  commit 
fraud  relating  to  this  or  any  other  contract 
issued  under  the  authority  of  the  Federal 
Crop  Insurance  Act  with  any  insurance 
provider:  and 

(b)  The  voidance  will  be  effective  as  of  the 
beginning  of  the  crop  year  with  respect  to 
which  such  act  or  omission  occurred.  After 
the  policy  has  been  voided,  you  must  make 
a  new  application  to  obtain  catastrophic  risk 
protection  coverage  for  subsequent  crop 
years. 

10.  Exclusion  of  Coverage 

(a)  Options  or  endorsements  which  provide 
additional  coverage  and  which  are  available 
under  any  crop  endorsement,  crop  provision 
or  crop  policy  offered  by  FQC  will  not  be 
available  under  this  Endorsement,  except  for 
the  Late  Planting  Agreement  Option.  Written 
agreements  are  not  available  for  any  crop 
insured  under  this  Endorsement. 

(b)  Notwithstanding  any  provision 
contained  in  any  other  crop  insurance 
document,  hail  and  fire  coverage  and  high- 
risk  land  may  not  be  excluded  for  any  crop 
for  which  this  Endorsement  is  in  effect. 

11.  Eligibility  for  Other  USD.^  Program 
Benefits 

(a)  You  must  obtain  at  least  the 
catastrophic  risk  protection  level  of  coverage 
for  each  crop  of  economic  significance  in  the 
county  in  which  you  have  an  insurable  share, 
if  insurance  is  available  in  the  county  for  the 
crop,  to  be  eligible  for: 

(1)  Price  support  and  production 
adjustment  programs  including,  but  not 
limited  to.  those  for  tobacco,  rice,  extra  long 


staple  cotton,  upland  cotton,  feed  grains, 
wheat,  peanuts,  oilseeds,  and  sugar; 

(2)  Loans  or  any  other  USDA  provided 
farm  credit  including  guaranteed  and  direct 
farm  ownership  loans,  operating  loans,  and 
emergency  loans  under  the  Consolidated 
Farm  and  Rural  Development  Act:  and 

(3)  The  Conservation  Reserve  Program, 
(b)  The  requirement  that  you  obtain 

catastrophic  risk  protection  will  apply  fo  all 
new  and  amended  applications,  contracts 
and  loans  obtained  after  October  13, 1994. 
Done  in  Washington,  DC,  on  December 
21.1994 

Suzette  Dittrich, 

Acting  Manager,  Federal  Crop  Insurance 
Corporation. 
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DEPARTMEffT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  hto.  94-NM-22S-AD  Amendment 
39-^115;  AD  95-01-04} 

Alnworttnness  Directives;  Boefng 
Model  747-100  Series  Airplanes 
Equipped  Wtttt  Freighter  Conversion 
Modification  Installed  In  Accordance 
With  Supplemental  Type  Certificate 
(STC)  SA2322SO 

AGENCY:  Federal  Aviation 
Administration,  EKDT, 
ACTION:  Final  rule;  request  for 
comments, 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  747- 
100  series  airplanes.  This  action 
requires  an  inspection  to  detect 
discrepancies  of  the  lap  joint  in  certain 
fuselage  stations,  repair  of  any 
discrepancies,  and  modification  of  a 
certain  lap  joint.  This  amendment  is 
prompted  by  reports  of  holes  in  the  lap 
joints  and  longerons  of  these  airplanes. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  reduced  fatigue  Ufe 
of  the  fuselage  in  the  areas  in  which 
holes  are  found. 
DATES;  Effective  January  23. 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Januarj'  23, 
1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  7, 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 


225-AD.  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  GATX/ 
Airlog  Company,  Tulsa  International 
Airport.  P,0.  Box  582527.  Tulsa. 
Oklahoma  74158.  This  information  may 
be  examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW..  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  C.  Fox,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA. 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (206) 227-2777; 
fax  (206) 227-1181. 

SUPPLEMENTARY  INFORMATION:  On  July  3. 
1990,  the  FAA  issued  AD  90-15-06. 
amendment  39-6653  (55  FR  28600.  July 
12, 1990).  applicable  to  certain  Boeing 
Model  747  series  airplanes,  to  require 
inspection  to  detect  cracking  and 
corrosion  of  the  skin  lap  joints  in  the 
fuselage  upper  lobe,  and  repair,  if 
necessary.  Recently,  operators  of  Model 
747-100  series  airplanes  have  reported 
finding  "hidden"  op>en  fastener  holes  in 
the  middle  row  of  the  lap  joint,  as  well 
as  misdrilled  holes,  elongated  holes, 
"figure  eight"  holes,  and  short-edged 
margins  in  the  fastener  holes  of  the 
fuselage  skin.  Additionally,  one 
operator  reported  finding  multiple  open, 
misdrilled,  and  "figure  eight"  fastener 
holes  in  the  structural  longeron  beneath 
the  lap  joints.  These  holes  were  found 
during  inspections  being  performed  in 
accordance  with  AD  90-15-06.  In  each 
case,  these  holes  were  found  on  Boeing 
Model  747-100  series  airplanes  that  had 
been  modified  by  GATX/Airlog 
Company  in  accordance  with 
Supplemental  Type  Certificate  (STC) 
SA2322SO. 

Fastener  holes  in  the  lap  joint  and 
longeron  of  the  fuselage,  if  not 
corrected,  could  reduce  the  fatigue  life 
of  the  fuselage  in  the  affected  area. 

GATX  installed  a  main  deck  cargo 
side  door  on  these  airplanes  as  part  of 
a  conversion  that  reconfigured  these 
airplanes  to  freighters.  The  modification 
includes  installation  of  an  external 
doubler  over  portions  of  the  lap  joint  of 
the  fuselage  skin  at  stringer  4L  between 
fuselage  stations  1660  and  2040.  The 
installation  of  the  doubler  makes  it 
impossible  to  perform  the  inspection 
required  by  AD  90-15-06  without  first 
removing  the  doubler  to  perform  the 
inspection.  The  modification  also 
entails  removal  of  the  original  lap  joint 
hat  section  stringer  and  replacement 


with  a  "T"  section  longeron.  This 
longeron  was  designed  to  carry  body 
bending  loads  around  the  door 
structure. 

The  FAA  has  reviewed  and  approved 
GATX/Airlog  Service  Bulletin  94-MG- 
1000-009,  dated  May  4,  1994,  which 
describes  procedures  for  modification  of 
the  longitudinal  lap  joint  in  the  upper 
body  skin  of  stringer  4L.  at  fuselage 
station  (FS)  1689.5  to  FS  1741.1,  and  FS 
1961.1  to  FS  2010.5.  This  modification 
entails  removal  of  two  sections  of  the 
lap  joints  in  stringer  4L.  These  lap  joints 
currently  are  hidden  by  the 
modification  that  was  accomplished  in 
accordance  with  STC  SA2322SO. 
Removal  of  these  sections  of  the  lap 
joint  also  constitutes  terminating  action 
for  the  inspections  required  by  AD  90- 
15-06  for  the  lap  joint  section  that  was 
removed. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  reduced  fatigue  life  of  the 
fuselage  in  the  area  in  which  holes  are 
foimd.  This  AD  requires  a  one-time 
detailed  close  visual  inspection  of  the 
lap  joint  of  stringer  4L  from  fuselage 
stations  1660  to  2040  to  detect 
discrepancies  (such  as  corrosion, 
cracking,  open  holes,  misdrilled  holes, 
and  any  ft^ze  plugs  in  the  fuselage  skin 
and  internal  stringer  or  longerons).  Any 
discrepancy  detected  must  be  repaired 
in  accordance  with  a  method  approved 
by  the  FAA.  Additionally,  this  AD 
requires  that  operators  submit  a  report 
of  their  findings,  positive  or  negative,  to 
the  FAA. 

This  AD  also  requires  modification  of 
the  longitudinal  lap  joint  in  the  upper 
body  skin  of  stringer  4L  at  FS  1689.5  to 
FS  1741.1,  and  FS  1961.1  to  FS  2010.5. 
The  modification  is  required  tt*  l>o 
accomplished  in  accordance  witn  the 
service  bulletin  described  previously. 
Accomplishment  of  this  modification 
terminates  the  inspections  required  by 
AD  90-1 5-06  at  this  location  only. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operator^  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  apphcability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owTier  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
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compliance  jwith  the  AD,  in  accordance 
with  the  pajBgraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  rule  to  clarify  this 
requirement 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity^  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  existslfor  making  this  amendment 
effective  in  less  than  30  days. 

Comments  kivited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flij  ht  safety  and,  thus,  was  not 
preceded  b)  notice  and  an  opportunity 
for  pubhc  o  )mment,  comments  are 
invited  on  t  lis  rule.  Interested  persons 
are  invited  1  o  comment  on  this  rule  by 
submitting  i  uch  written  data,  views,  or 
arguments  a  s  they  may  desire. 
Communicc  tions  shall  identify  the 
Rules  Dock(  it  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  a  iption  ADDRESSES.  All 
communica  tions  received  on  or  before 
the  closing  iate  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  ir  fight  of  the  comments 
received.  F:  ctual  information  that 
supports  th  !  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  I  tie  effectiveness  of  the  AD 
action  and  ( letermining  whether 
additional  i  ulemaking  action  would  be 
needed. 

Commeni  s  are  specifically  invited  on 
the  overall  I'egulatory,  economic, 
enviroruneiital,  and  energy  aspects  of 
the  rule  tha ;  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  vail  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interestpd  f  ersons.  A  report  that 
siunmErizei;  each  FAA-public  contact 
concerned  vith  the  substance  of  this  AD 
will  be  file(  i  in  the  Rules  Docket. 

Commen  ers  wishing  the  FAA  to 
acknowled]  ;e  receipt  of  their  comments 
submitted  i  i  response  to  this  rule  must 
submit  a  se  f-addressed,  stamped 
postcard  or  which  the  following 
statement  i !  made:  "Comments  to 
Docket  Nui  iber  94-NM-225-AD."  The 
postcard  w  11  be  date  stamped  and 
returned  to  the  commenter. 

The  regu  ations  adopted  herein  will 
not  have  si;  bstantial  direct  effects  on  the 
States,  on  t  le  relationship  between  the 
national  government  and  the  States,  or 
on  the  dist]  ibution  of  power  and 
responsibil  ties  among  the  various 
levels  of  gcvernment.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  si  fficient  federalism 
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implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  {44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  EKDT  Regulatory 
PoUcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  peirt  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-01-04  Boeing:  Amendment  39-9115. 
Docket  94-NM-225-AO. 

Applicability:  Model  747-100  series 
airplanes  equipped  with  freighter  conversion 
modification  installed  in  accordance  with 
Supplemental  Type  Certificate  (SIC) 
SA2322SO,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 


request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  fatigue  life  of  the 
fuselage,  accomplish  the  following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  perform  a  detailed  close  visual 
inspection  of  the  tee  chord  and  lap  joint  of 
stringer  4L  fitim  fuselage  station  (FS)  1660  to 
FS  2040  to  detect  discrepancies  (such  as 
corrosion,  cracking,  open  holes,  misdrilled 
holes,  and  any  freeze  plugs  in  the  fuselage 
skin  and  internal  stringer  or  longerons). 
External  structural  doublers  must  be  removed 
to  perform  this  inspection. 

(1)  If  no  discrepancy  is  detected,  prior  to 
further  flight,  modify  the  longitudinal  lap 
joints  of  the  upper  body  skin  at  stringer  4L 
at  FS  1689.5  to  FS  1741.1,  and  FS  1961.1  to 
FS  2010.5,  in  accordance  with  GATX/Airlog 
Service  Bulletin  94-MG-l 000-009,  dated 
May  4, 1994.  Accomplishment  of  this 
modification  constitutes  terminating  action 
for  the  inspections  required  by  AD  90-15-06, 
amendment  39-6653. 

(2)  If  any  discrepancy  is  detected,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Transport  Airplane  Directorate. 

(b)  Within  30  days  after  the  airplane  is 
returned  to  service  subsequent  to  the 
completion  of  the  inspection  required  by 
paragraph  (a)  of  this  AD,  submit  a  report  of 
the  findings  of  that  inspection,  positive  or 
negative,  to  the  FAA,  Transport  Airplane 
Directorate,  Seattle  Aircraft  Certification 
Office,  1601  Land  Avenue,  SW.,  Renton, 
Washington  98055-4056;  or  fax  the  report  to 
(206)  227-1181.  The  report  must  include  the 
information  contained  in  paragraphs  (b)(1). 
(b)(2),  (b)(3),  and  (b)(4)  of  this  AD. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(1)  Serial  number  of  the  airplane; 

(2)  Date  of  completion  of  the  modification 
installed  in  accordance  with  STC  SA2322S0; 

(3)  Date  of  the  last  inspection  performed  in 
accordance  with  the  requirements  of  AD  90- 
15-06,  amendment  39-6653;  and 

(4)  Description  and  location  of  each 
discrepancy  detected  during  the  inspection 
required  by  paragraph  (a)  of  this  AD. 

(c)  As  of  the  effective  date  of  this  AD, 
modification  of  the  longitudinal  lap  joints  of 
the  upper  body  skin  at  stringer  4L,  FS  1689.5 
to  FS  1741.1,  and  FS  1961.1  to  FS  2010.5, 
must  be  accomplished  in  accordance  with 
GATX/Airlog  Service  Bulletin  94-MG-lOOO- 
009.  dated  May  4, 1994,  prior  to  installation 
of  Supplemental  Type  Certificate  (STC) 
SA2322SO  on  any  airplane  in  accordance 
with  the  STC 

(d)  An  alternadve  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 


used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO).  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Insfiector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 
Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  bom  the  Seattle  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  w'th  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  modification  shall  be  done  in 
accordance  with  GATX/Airlog  Service 
Bulletin  94-MG-l 000-009,  dated  May  4, 
1994.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  GATX/Airlog  Company,  Tulsa 
International  Airport.  P.O.  Box  582527, 
Tulsa,  Oklahoma  74158.  Copies  may  be 
insp)ected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington.  DC. 

(g)  This  amendment  becomes  effective  on 
January  23, 1995. 

Issued  in  Renton,  Washington,  on 
December  27,  1994. 
James  V.  Devany, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  95-283  Filed  1-5-95;  8:45  am) 

BILLING  CODE  4910-13-U 


14  CFR  Part  71 

[Airspace  Docket  No.  94-AGL-33] 

Establishment  of  Class  E  Airspace 
Areas;  Moline,  IL,  Springfield,  IL, 
Grand  Rapids,  Ml,  and  South  Bend,  IN 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  areas  at  Quad-City  Airport, 
Moline,  IL;  Capital  Airport,  Springfield, 
IL;  Kent  County  International  Airport, 
Grand  Rapids,  MI;  and  Michiana 
Regional  Transportation  Center  Airport, 
South  Bend,  IN.  Presently,  these  areas 
are  designated  as  Class  C  airspace  when 
the  associated  control  towers  are  in 
operation.  However,  controlled  airspace 
to  the  surface  is  needed  when  the 
control  towers  located  at  these  airports 
are  closed.  The  intended  effect  of  this 
action  is  to  provide  adequate  Class  E 
airspace  for  instrument  flight  rule  (IFR) 
operations  when  these  control  towers 
are  closed. 


EFFECTIVE  DATE:  0901  UTC,  March  30. 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  L.  Griffith,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Flaines,  Illinois 
60018,  telephone  (708)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

History 

On  November  30, 1994,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  E  airspace 
areas  at  Moline,  IL,  Springfield,  IL, 
Grand  Rapids.  MI,  South  Bend,  IN  (59 
FR  61299).  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
are  published  in  Paragraph  6002  of  FAA 
Order  7400.9B  dated  July  18,  1994,  and 
effective  September  16,  1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  document  will  be 
pubUshed  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  estabfishes 
Class  E  airspace  areas  at  Moline,  IL, 
Springfield,  IL,  Grand  Rapids,  MI.  and 
South  Bend,  IN.  Currently  these 
airspace  areas  are  designated  as  Class  C 
when  the  associated  control  towers  are 
in  operation.  However,  controlled 
airspace  to  the  surface  is  needed  for  IFR 
operations  at  Quad-City  Airport, 
Moline,  IL;  Capital  Airport.  Springfield, 
IL;  Kent  County  International  Airport, 
Grand  Rapids,  MI;  and  Michiana 
Regional  Transportation  Center  Airport. 
South  Bend,  IN,  when  the  control 
towers  are  closed.  The  intended  effect  of 
this  action  is  to  provide  adequate  Class 
E  airspace  for  IFR  operations  at  these 
airports  when  these  control  towers  are 
closed. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fi"equent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT    • 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 


impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  if 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows- 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6002     Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 


AGL  IL  £2  Moline,  IL    (New) 

Moline.  Quad-City  Airpwrt.  IL 

(LaL  41'>26'56  "  N..  long.  90°30'24"  W.) 
Within  a  5-mile  radius  of  the  Quad-City 
Airport.  This  Class  E  airspace  area  is  effective 
during  the  spiecific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  limes  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


AGL  IL  E2  Springfield.  IL    (New) 

Springfield.  Capital  Airport.  IL 

(Lat.  39''50'38  "N.,  long.  89°40M0' W.) 
Within  a  5-mile  radius  of  the  Cac  lal 
Airport.  This  Class  E  airspace  area  is  effective 
during  the  specific  dates  and  limes 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
*         *         »         «         * 

AGL  MI  E2  Grand  Rapids,  Ntl    (New) 

Grand  Rapids.  Kent  County  International  - 
Airport.  Ml 
(Lat.  42''52'58"  N..  long.  BS'JVZG'  W.) 
Within  a  5-mile  radius  of  the  Kent  County 
International  Airpwrt.  This  Class  E  airspace 
area  is  effective  during  the  s{>ecific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  times  will 
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thereafter  be  cokitinuously  published  in  the 
Airport/Facilit;  Directory. 

•         •         • 

AGL  IN  E2  Sotith  Bend,  IN    [New] 


South  Bend,  M 
Transporta  t 

(Ut.  41°42'3 

Within  a  5- 
Regional  Airpoh 
within  a  1-mile 
Airport,  and 
either  side  of 
Chain-O- Lakes 
the  Michiana 
airspace  area  is 
dates  and  time; 
Notice  to  Airm  sn 
times  will  then  after 
published  in  tHe 


chiana  Regional 
ion  Center  Airport,  IN 
N.,long.  86°19'07"W.) 

radius  of  the  Michiana 

excluding  that  airspace 

radius  of  the  Chain-O- Lakes 

iluding  that  airspace  1  mile 

214°  bearing  from  the 
Airport  to  the  5-mile  radius  of 
^ional  Airport.  This  Class  E 
effective  during  the  specific 
established  in  advance  by  a 
The  effective  dates  and 
be  continuously 
Airport/Facility  Directory. 


mile 


1  ex: 
■Ale 


Rsgi 


Issued  in  De^  Plaines,  Illinois  on  December 
20,  1994. 
Maureen  Woods, 
Acting  Manage  ; 
IFR  Doc.  95-35  3 
BILUNG  CODE  491  0-13-41 


Air  Traffic  Division. 
Filed  1-5-95:  8:45  am] 


14CFRPart71 

[Airspace  Docliet  No.  94-AEA-01) 


Modification 
York,  NY 


Df  Class  E  Airspace;  New 


AGENCY: 

Administrati 
action:  Final 


Fed«  ral  Aviation 
iin  (FAA),  DOT. 
rule. 


Ths 


action  modifies  Class  E 
ac  commodate  a  standard 
iproach  procedure  (SIAP) 
Teterl  oro,  NJ  Airport,  for  aircraft 
unier  instrument  flight  rules 


SUMMARY 

airspace  to 

instrument  a 

for  the 

operating 

(IFR). 

EFFECTIVE  DAfE:  0901  U.T.C.  March  30. 

1995. 

FOR  FURTHER  NFORMATION  CONTACT: 

Frank  Jordan  Designated  Airspace 

Specialist,  S3  stem  Management  Branch, 

AEA-530,  F.A.A.  Eastern  Region, 

Fitzgerald  Federal  Building  #111,  John 

F.  Kennedy  I:  itemational  Airport, 

Jamaica,  New  York  11430;  telephone: 

(718)553-08)7 

SUPPLEMENTA  RY  INFORMATION: 

History 

On  August  22. 1994.  the  FAA 
proposed  to  imend  part  71  of  the 
Federal  Aviaion  Regulations  (14  CFR 
part  71)  to  revise  Class  E  Airspace  in  the 
vicinity  of  N(  iw  York,  NY  (59  FR  46206). 
The  proposal  would  establish  additional 
controlled  airspace  extending  upward 
from  700  feed 
earth  for  IFR 
Teterboro,  N 

Interested 


above  the  surface  of  the 
procedures  at  the 

Airport, 
jarties  were  invited  to 


participate  ii  this  rulemaking 


JMI 


proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
One  comment  was  submitted  concurring 
with  the  proposal. 

Airspace  Reclassification,  in  effect  as 
of  September  16, 1993,  has  discontinued 
the  use  of  the  term  "Transition  Area," 
and  certain  controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  is  now 
Class  E  airspace.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  *83. 
Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9B,  Airspace  Designations 
and  Reporting  Points,  dated  July  18, 
1994,  and  effective  September  16, 1994, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  revises 
Class  E  airspace  in  the  vicinity  of  New 
York,  NY,  for  aircraft  utihzing  SLAPS  at 
the  Teterboro,  NJ,  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— lAMENDEDl 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 


§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18,  1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Parogrop/i  6005 — Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 

***** 

AEA  NY  E5  New  York,  NY    (Revised] 

John  F.  Kennedy  International  Airport,  New 
York,  NY 

(Lat.  40°38'25"N.,  long.  73<'46'40"W.) 
Canarsie  VOR/DME 

(Lat.  40='36'45"N.,  long.  73°53'40"W.) 
LaGuardia  Airport,  New  York,  NY 

(Lat.  40''46'38"N..  long.  73»52'21"W.) 
LaGuardia  VOR/DME 

(Lat.  40°47'01"N.,  long.  73°52'06"VV.) 
Teterboro  Airport,  N) 

(Lat.  40°51'00"N.,  long.  74°03'40"W.) 
Newark  International  Airport,  NJ 

(Lat.  40''41'34"N.,  long.  74°10'07"W.) 
Morristown  Municipal  Airport,  NJ 

(Lat.  40''47'57"N.,  long.  74''24'54"W.) 
Chatham  NDB 

(Lat.  40''44'27"N.,  long.  74''25'48"VV.) 
Essex  County  Airport,  Caldwell,  NJ 

(Lat.  40°52'30"N.,  long.  74''16'53"VV.) 
MOREE  LOM 

(Ut.  40''52'47"N.,  long.  74°20'04"W.) 
Paterson  NDB 

(Lat.  40''56'47'?4.,  long.  74''09'04"W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.9-mile 
radius  of  John  F.  Kennedy  International 
Airport  and  within  2.7  miles  each  side  of  the 
Canarsie  VOR/DME  212°  radial,  extending 
from  the  Canarsie  VOR/DME  to  3.5  miles 
southwest  of  the  VOR  and  within  a  6.9-mile 
radius  of  LaGuardia  Airport  and  within  3.1 
miles  each  side  of  the  LaGuardia  VOR/DME 
035"  radial  extending  from  the  LaGuardia 
VOR/DME  to  8.1  miles  northeast  of  the 
LaGuardia  VOR/DME  and  within  a  6.7-mile 
radius  of  Teterboro  Airport  and  within  3 
miles  either  side  of  a  048°  (T)  061°  (M) 
bearing  from  the  northeast  end  of  a  northeast 
to  southwest  runway  at  Teterboro  Airport 
extending  from  the  6.7-mile  radius  area  to  10 
miles  northeast  of  the  northeast  end  of  the 
runway  and  within  a  7-mile  radius  of  Newark 
International  Airport  and  within  a  6.6-mile 
radius  of  Morristown  Municipal  Airport  and 
within  8  miles  northwest  and  4  miles 
southeast  of  a  204°  bearing  from  the  Chatham 
NDB  extending  from  the  Chatham  NDB  to  16 
miles  southwest  of  the  NDB  and  within  a  6.6- 
mile  radius  of  Essex  County  Airport  and 
within  4  miles  north  and  8  miles  south  of  a 
276°  bearing  from  the  MOREE  LOM 
extending  from  the  MOREE  LOM  to  16  miles 
west  of  the  LOM  and  within  8  miles 
northwest  and  4  miles  southeast  of  a  057° 
bearing  from  the  Paterson  NDB  extending 
from  the  Paterson  NDB  to  16  miles  northeast 
of  the  NDB. 


Issued  in  Jamaica,  New  York,  on  December 
20,  1994. 

John  S.  Walker, 

Manager.  Air  Traffic  Division. 

[FR  Doc.  95-354  Filed  1-5-95;  8:45  am] 

BILUNG  CODE  4910-13-M 

14  CFR  Part  71 

(Airspace  Docket  No.  94-AEA-04] 

Establishment  of  Class  E  Airspace; 
Isiip,  NY 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes 
additional  controlled  airspace  extending 
upward  from  the  surface  at  the  Long 
Island  MacArthur  Airport,  Islip,  NY, 
during  the  hours  that  the  Air  Traffic 
Control  Tower  (ATCT)  is  not  in 
operation  in  order  to  accommodate 
aircraft  operating  under  instrument 
flight  rules.  Additionally,  a  minor 
technical  correction  i.s  being  made  to  the 
legal  description  from  that  proposed  in 
the  original  notice,  to  reflect  the 
operational  hours  associated  with  this 
airspace  area. 

EFFECTIVE  DATE:  0901  U.T.C.  March  30, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Jordan,  Designated  Airspace 
Specialist,  System  Management  Branch, 
AEA-530,  F.A.A.  Eastern  Region, 
Fitzgerald  Federal  Building  #111,  John 
F.  Kennedy  International  Airport, 
Jamaica,  New  York  11430;  telephone: 
(718)  553-0857. 

SUPPLEMENTARY  INFORMATION: 

History 

On  August  22,  1994,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  E  Airspace  at 
Islip,  New  York,  when  the  associated 
ATCT  is  not  in  operation  (59  FR  46364). 
The  proposal  would  establish 
additional-controlled  airspace  extending 
upward  from  the  surface  of  the  earth  to 
accommodate  aircraft  operations 
conducted  under  instrument  flight 
rules. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  were  received  on  the 
proposal. 

Airspace  Reclassification,  in  effect  as 
of  September  16, 1993,  has  discontinued 
the  use  of  the  term  "Control  Zone,"  and 
airspace  designated  as  a  surface  area  for 
an  airport  is  now  Class  E  airspace. 


Except  for  editorial  changes,  this 
amendment  is  the  same  as  that  proposed 
in  the  notice.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Class  E  airspace 
designations  for  areas  designated  as  a 
surface  area  for  an  airport  are  published 
in  Paragraph  6002  of  FAA  Order 
7400. 9B,  Airspace  Designations  and 
Reporting  Points,  dated  July  18, 1994, 
and  effective  September  16,  1994,  which 
is  Incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  E  Airspace  at  Islip,  New  York, 
when  the  associated  ATCT  is  not  in 
operation  to  accommodate  aircraft 
operations  conducted  under  instrument 
flight  rules. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "Significant  Regulatory  Action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9596,  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18,  1994,  and  effective 


September  16, 1994,  is  amended  as 
follows: 

Paragraph  6002 — Class  E  airspace  areas 
designated  as  a  surface  area  an  airport 

*  *         •  *         • 

AEA  NY  E2  Long  Island  MacArthur  Airport. 
Islip,  NY  INEW] 

Long  Island  MacArthur  Airport  - 

(Lat.  40°47  44"N..  long.  73°05'58"W.) 
Bayport  Aerodrome 
(Lat.  40°45'30"N..  long.  73°03'13"W.) 
Within  a  5-mile  radius  of  the  Long  Island 
MacArthur  .Aii-port,  excluding  that  airspace 
from  the  surface  to  but  not  including  700  feel 
MSL  within  1  mile  west  of  Bayport 
Aerodrome  and  parallel  to  Runway  18/36 
from  south  of  the  Sunrise  Highway 
southbound  to  the  5-mile  radius  of  the  Long 
Island  MacArthur  Airport,  counterclockwise 
to  south  of  Nichols  Road  thence  northbound 
along  Nichols  Road  to  south  of  and  parallel 
to  the  Sunrise  Highway  westbound  to  the 
beginning  point.  This  Class  E  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

•  *         •         •         • 

Issued  in  Jamaica.  New  York,  on  December 
20,  1994. 

John  S.  Walker. 

Manager,  Air  Traffic  Division. 

IFR  Doc.  95-352  Filed  1-5-95;  8;45  am) 
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14  CFR  Part  97 

[Docket  No.  28009;  Amdt.  No.  1641] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  sach  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  Januar)-  1,  1982. 
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ADDRESSES: .  Uailability  of  matter 
incorporated  by  reference  in  the 
amendment  Is  as  follows: 
For  Exammation — 

1.  FAA  Rulei  Docket,  FAA  Headquarters 
Building,  ioo  Independence  Avenue. 
SW.,  Washington,  DC  20591; 

2.  The  FAA  |^egional  Office  of  the 
region  in  i  irhich  affected  airport  is 
located;  oi 

3.  The  Flit,h1  Inspection  Area  Office 
which  orij  inated  the  SIAF. 

For Purchitse — Individual  SLAP 
copies  may  lie  obtained  from: 

1.  FAA  Publ  c  Inquiry  Center  (APA- 
200),  FAAJ  Headquarters  Building,  800 
Independtoce  Avenue,  SW., 
Washingt(^,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscr  ption — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Supei  intendent  of  Documents, 
U.S.  Govern  nent  Printing  Office, 
Washington  I3C  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  BJ-anch  (AFS--t20),  Technical 
Programs  Division,  Flight  Standards 
Service,  Fee  eral  Aviation 
Administrat  on,  800  Independence 
Avenue,  SV\  .,  Washington,  DC  20591; 
telephone  (i  02)  267-8277. 
SUPPLEMENT  kRY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Re  ;ulations  (14  CFR  part  97) 
establishes,  imends,  suspends,  or 
revokes  Stai  idard  Instrument  Approach 
Procedures  SIAPs).  The  complete 
regulatory  d  ascription  on  eadx  SLAP  is 
contained  ii  the  appropriate  FAA  Form 
8260  and  th  ;  National  Flight  Eteta 
Center  (FDC  )/Pennanent  (P)  Notices  to 
Airmen  (NC  TAM)  which  are 
incorporatei  1  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51 ,  and  §  97.20  of  the  Federal 
Aviations  R  jgulations  (FAR).  Materials 
incorporate  i  by  reference  are  available 
for  examina  tion  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  na  ure,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  a  nd  impractical.  Further, 
airmen  do  r  ot  use  the  regulatory  text  of 
the  SIAPs,  I  ut  refer  to  their  graphic 
depiction  o  charts  printed  by 
publishers  i  if  aeronautical  materials. 


JMI 


Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The         ' 
provision  of  this  amendment  state  the 
affected  CFR  (  and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SLAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SLAP.  The  SLAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SLAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  AH  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  /Virmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  these  SLAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 


body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC,  on  December 
16,  1994. 
Thomas  C.  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348,  1354(a), 
1421  and  1510;  49  U.S.C.  106(g):  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§  97.23,  97.25, 97.27,  97.29,  97.31 .  97.33, 
97.35    [Amended] 

By  amending:  §  97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOC.  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§97.27  NDB,  NDB/DME;  §97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SLAPs;  and  §  97.35 
COPTER  SL^Ps.  identified  as  follows: 

•  *  •  Effective  Upon  Publication 


FDC  date 


11/30/94  .. 
12/02/94  .. 

12/02/94  .. 
12/07/94  .. 
12;'07/94  .. 

12/08/94  .. 

1Z'08/94  .. 

12/08/94  .. 
12/08/94  .. 

12/09/94  .. 
12/12/94  .. 

12/12/94  .. 

1Z13/94  .. 

12/14/94  .. 


State 


PA 
NE 

NE 
MN 
OH 

OR 

OR 

OR 
OR 

HI 
WY 

WY 

AK 

CT 


City 

Harrisburg  •. 

North  Platte  

North  Platte  

Maple  Lake 

Cincinnati 

Salem  

Salem  

Salem  

Salem  

Kahului 

Jackson  

Jackson  

Ketchikan 

New  Haven  


Airport 

Capital  City  

North  Platte  Regional  . 

North  Platte  Regional  . 

Maple  Lake  Muni 

Cincinnati-Blue  Ash  .... 

SalenVMcNary  Field  ... 

SalenVMcNary  Field  ... 

Salenv'McNary  Field  ... 
Salem'McNary  Field  ... 

Kahului 

Jackson  Hole 

Jackson  Hole 

Ketchikan  IntI 

Tweed-New  Haven 


FDC  No. 


FDC  4/6737 
FDC  4/6750 

FDC  4/6751 
FDC  4/6821 
FDC  4/6820 

FDC  4/6822 

FDC  4/5823 

FDC  4/6824 
FDC  4/6825 

FDC  4/6875 
FDC  4/6904 

FDC  4/6905 

FDC  4/6916 

FDC  4/6944 


SIAP 


ILS  Rwy  8  Amdt  lOA. 
VOR  OR  GPS  Rwy 

35,  Amdt  17. 
ILS  Rwy  30R.  Amdt  5. 
VOR-A  Amdt  2. 
NDB  OR  GPS  Rwy  6 

ORIG. 
NDBRwy  31,  Amdt 

18. 
LOC  BC  Rwy  12, 

Amdt  6. 
ILS  Rwy  31 .  Amdt  27. 
LOC/DME  Rwy  31 , 

Amdt  2. 
ILS  Rwy  2  Amdt  22. 
VOR  OR  GPS-A. 

Amd16A. 
VOR/DME  OR  GPa 

Rwy  36,  Amdt  4. 
ILS/DME-1 .  Rwy  11, 

AnxK  5C. 
ILS  Rwy  2  Amdt  15. 
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BILLING  CODE  4910-13-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  154, 157,  270,  271,  272, 
273,  274  and  275 

(Docket  No.  RM94-1 8-002;  Order  No.  567- 
B] 

Removal  of  Outdated  Regulations 
Pertaining  to  the  Sales  of  Natural  Gas 
Production 

Issued  December  15.  1094. 

AGENCY:  Federal  Energy  Regulator)' 

Commission;  EKDE. 

ACTION:  Final  rule;  order  on  rehearing. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
issuing  an  order  on  rehearing 
concerning  the  deletion  of  a  section  of 
the  Commission's  regulations 
implementing  the  Natural  Gas  Policy 
Act  (NGPA).  That  section  provided  that 
any  sale  by  an  affiliate  of  an  interstate 
pipeline,  intrastate  pipeline,  or  local 
distribution  company  (LDC)  is  a  first 
sale  under  the  NGPA  unless  the 
Commission  determines  not  to  treat  it  as 
such.  The  Commission  finds  that 
Congress  eliminated  the  only  statutory 
basis  for  defining  pipeline  and  LDC 
affiliate  marketers  as  first  sellers  and 
reaffirms  the  Commission's  finding  that, 
with  the  decontrol  of  wellhead  pricing, 
no  purpose  is  any  longer  served  by  the 
anti-circumvention  rule  deleted  by  the 
Commission's  previous  order. 


EFFECTIVE  DATE:  December  15,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Elliott,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE,  Washington,  DC  20426,  (202)  208- 
0694. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  Room  3308,  941  North  Capitol  Street, 
N.E..  Washington,  D.C.  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
te.xts  of  formal  documents  issued  by  tlio 
Commission  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  19200, 14400, 12000,  9600, 
7200,  4800,  2400, 1200  or  300bps,  full 
duplex,  no  parity,  8  data  bits,  and  1  stop 
bit.  The  full  text  of  this  document  will 
be  available  on  CIPS  for  60  days  from 
the  date  of  issuance  in  ASCII  and 
WordPerfect  5.1  format.  After  60  days 
the  document  will  be  archived,  but  still 
accessible.  The  complete  text  on 
diskette  in  WordPerfect  format  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  La  Dorn  Systems 
Corporation,  also  located  in  Room  3308, 
941  North  Capitol  Sti-eet,  N.E.. 
Washington,  D.C.  20426. 

Before  Commis.sioners:  Elizabeth  Anne 
Moler,  Chair:  Vicky  A.  Bailey,  James  ]. 


Hoecker.  William  L.  Masscy,  and  Donald  !•'. 
Santa.  Jr. 

Order  on  Rehearing 
L  Introduction 

This  order  addresses  requests  for 
rehearing  or  reconsideration  of  the 
Commission's  October  17,  1994  order ' 
on  rehearing  issued  in  the  above 
referenced  proceeding.  The  October  17, 
1994  order  denied  rehearing  of  the 
Commission's  July  28,  1994  final  rule 
(Order  No.  567),2  which,  in  pertinent 
part,  deleted  section  270.203(c)  of  the 
Commission's  regulations  implementing 
the  NGPA.  That  section  provided  that 
any  sale  by  an  affiliate  of  an  interstate 
pipeline,  intrastate  pipeline,  or  local 
distribution  company  (LDC)  is  a  firsl 
sale  under  the  NGPA  unless  the 
Commission  determines  not  to  treat  it  as 
such.  Enron  Capital  &  Trade  Resources 
Corporation  (Enron),  Coastal  Css 
Marketing  Company  (Coastal),  and 
Designated  Parties  request  rehearing.-^ 
The  petitioners  argue  that  the 
Commission  erred  and  should  reinstate 
section  270.203(c).  For  the  reasons 
discussed  below  and  in  the  October  17. 
1994  order,  the  Commission  denies 
rehearing  and  reconsideration. 

II.  Background 

The  Natural  Gas  Wellhead  Decontrol 
Act  of  1989  (Decontrol  Act)  eliminated 


'69FERC16I.055(1994). 

-Removal  of  Outdated  Regulations  Perldinir.);  lu 
the  Sales  of  Natural  Ga?  Production.  59  FR  40.240 
(August  8.  1994).  Ill  FERC  Stats.  &  Regs.  Preambles 
130.999  duly  28.  1994). 

'  The  Designated  Parties  consist  of  Amoco  Ener>;y 
&  Trading  Corp.;  Aquila  Energy  Marketing  Corp.: 
Chevron  U.S.A..  Inc.;  Hadson  Gas  Systems.  Inc.; 
Heartland  Energy  Scrv  ices.  Inc.:  Natural  Gas    _ 
Clearinghouse;  OiR  Energy.  Inc.;  and  Texaco.  Ini;. 
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17,  1994  order,  on 
No.  567,  in  response 
directed  at  the  removal  of 
the  Conomission  upheld  its 
that,  in  light  of  wellhead 
purpose  would  be  served 
That  section  was 
opted  pursuant  to  the 
s  authority  under  NGPA 
(A)(v)  to  define,  as  a  first 
that  does  not  otherwise 
NGPA  section  2(21)  as  a 
order  to  prevent 

of  any  maximum  lawful 
under  this  Act."  The 
held  that  circumvention  of 
l^ful  prices  cannot  be  a 
there  are  no  maximum 
to  circumvent.  The 
also  found  that  the  removal 
had  no  substantive 
rights  of  the  parties  since, 
is  no  practical 
between  operating  under  the 

sales  certificate  (to 
1  ited  marketers  may  became 
esult  of  the  removal  of  that 
treatment  as  a 
cional  first  seller.  Finally,  the 
rejected  arguments  that  the 
violated  the  Administrative 
\cfs  (APA)  notice  and 
e  ^uirements. 

on  Rehearing 

Enron  first  asserts  that, 
NGA  jurisdiction  over 
,  the  Commission  is  acting 
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action  will  affect  interstate 
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LDCs.  Further,  it  argues 
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in  the  1970's.  Further,  it  asserts  that  the 
legislative  history  of  the  Wellhead 
Decontrol  Act  is  rife  with  statements 
that  indicate  Congress'  intent  to  remove 
all  vestiges  of  natural  gas  price  control. 
It  asserts  that  Congress  only  intended  to 
continue  NGA  jurisdiction  of  interstate 
pipelines  and,  in  response  to  the 
reasoning  of  the  October  17. 1994  order, 
queries  of  what  purpose  will  be  served 
by  continuing  the  appearance  of 
regulation,  rather  than  meaningful 
regulation.  Second,  Enron  asserts  that 
nonjurisdictional  marketers  have  a 
competitive  advantage  over  marketing 
affiliates  who  make  sales  for  resale  in 
interstate  commerce,  because  marketing 
affiliates  are  subject  to  regulatory 
uncertainty.  It  submits  that  this 
uncertainty  increases  market  risks  and 
impedes  the  ability  of  marketing 
affiliates  to  obtain  financing  and  plan 
transactions.  Finally,  Enron  argues  that 
the  substantive  impact  of  the  removal  of 
§  270.203(c)  required  the  Commission  to 
give  parties  advance  notice  and  the 
opportimity  to  comment  under  the  APA. 
It  maintains  that  the  Commission  has 
broad  rulemaking  authority  under 
section  501  of  the  NGPA  to  reinstate 
section  270.203(c). 

In  their  request  for  rehearing,  in 
addition  to  a  nvimber  of  arguments 
similar  to  those  made  by  Enron. 
Designated  Parties  contest  the 
Commission's  position  that  the  change 
to  light-handed  regulation  has  no 
substantive  impact  on  the  rights  of  the 
parties.  They  assert  that  regulation 
diminishes  the  attractiveness  of  natural 
gas  as  a  fuel  for  power  generation 
projects  because  regulation  may 
adversely  affect  the  availability  or  cost 
of  financing  such  projects.  They  assert 
that  regulation  tends  to  adversely  affect 
the  abihty  of  parties  "to  monetize  the 
asset  represented  by  accounts  receivable 
under  long-term  supply  agreements" 
due  to  the  risk  of  changes  in  contract 
pricing  or  other  terms  pursuant  to  the 
Commission's  NGA  section  5  authority. 
They  assert,  like  Enron,  that  regulation 
resurrects  the  bifurcated  regulation/non- 
regulation  system  and  allegedly  gives 
nonjurisdictional  marketers  an 
advantage.  Finally,  they  assert  that,  in 
certain  cases,^  some  intrastate  pipelines 
may  lose  their  non-jurisdictional  status 
under  Title  IV  of  the  NGPA  as  a  result 
of  the  Commission's  action  which  may 
have  a  "ripple"  effect  as  intrastate 
entities  take  contractual  action  to 
protect  themselves  from  regulation. 
Finally,  they  argue  that  the  Conomission 
has  failed  to  recognize  that  Title  VI  of 


'  Citing  Westar  Transmission  Ca.  43  FERC 
H  61.050  (1988)  and  Texas  Utilities  Fuel  Co..  44 
KERC  161,171  (1988). 


the  NGPA  coordinates  the  NGA  and 
NGPA  and  defines  the  boundaries  of  the 
Commission's  jurisdiction,  contrary  to 
the  Commission's  ruUng. 

Designated  Parties  also  allege  that  the 
Commission  violated  APA  and  NGPA 
notice  and  comment  requirements  by 
leaving  the  parties  to  seek  rehearing. 
They  argue  that  Order  No.  567  gave  no 
notice  of  the  reasoning  behind  the 
elimination  of  the  regulation  and. 
hence,  this  rehearing  is  the  first  real 
opportunity  the  parties  have  had  to 
respond  to  the  Commission's  order. 
They  argue  that  the  Commission  failed 
to  adequately  justify  its  finding  of  "good 
cause"  to  dispense  with  the  APA 
procedures  for  the  reason  that  the 
instant  situation  does  not  fall  into  the 
kind  of  situations  where  action  is 
required  immediately.  Further,  they 
assert  that  the  Commission's  finding 
that  the  APA  procedures  were 
unnecessary  was  in  error  for  the  same 
reason,  as  asserted  above,  that  the 
Commission's  action  did  have  a 
substantive  effect  on  the  parties.  They 
also  observe  that  section  502(b)  of  the 
NGPA  provides  that  an  opportunity  for 
oral  presentations  is  to  be  made 
available  "to  the  maximum  extent 
practicable."  Accordingly,  they  ask  that 
the  Commission  stay  the  effect  of  its 
order  and  institute  new  rulemaking 
procedures  on  this  issue. 

Coastal  contends  that  the  Commission 
erred  in  finding  no  substantive  effect  of 
its  decision  and  in  failing  to  provide 
notice  and  comment.  It  asserts  that  the 
number  of  comments  might  have  been 
greater  than  those  received  on  rehearing 
had  the  Commission  not  issued  a  final 
rule  at  the  outset. 

rV.  Discussion 

For  the  reasons  discussed  below  and 
in  the  October  17, 1994  order,  the 
Commission  finds  that  the  petitioners 
have  raised  no  new  argxunents  that 
warrant  any  change  in  the  Commission's 
action  on  this  issue.  Accordingly,  the 
Commission  denies  the  requests  for 
rehearing  or  reconsideration. 

A.  The  Authority  of  the  Commission  To 
Define  First  Sales 

The  Commission  continues  to  believe 
that  the  deletion  of  §  270.203(c)  was 
appropriate  for  the  reasons  stated  in  the 
October  17, 1994  order.  The  Decontrol 
Act  has  eliminated  all  maximum  lawful 
prices  applicable  to  first  sales.  As  we 
observed  in  our  October  17,  1994  order, 
no  purpose  is  served  any  longer  by  our 
exercising  our  authority  under  NGPA 
section  2(21)(A)(v)  to  define  additional 
categories  of  sales  as  first  sales  "in  order 
to  prevent  circumvention  of  any 
maximum  lawful  price  established 


under  this  Act."  The  rehearing 
petitioners  have  not  disputed  our 
finding  that  circimivention  of  maximum 
lawful  prices  cannot  be  a  concern  when 
there  are  no  maximum  lawful  prices  to 
circumvent.  The  Commission  would 
exceed  its  authority  under  the  NGPA  if 
it  defined  categories  of  first  sales  for 
reasons  other  than  to  prevent 
circumvention  of  maximum  lawful 
prices. 

Accordingly,  for  the  same  reason, 
petitioners'  arguments  regarding 
Congressional  intent  in  passing  the 
Decontrol  Act  are  unpersuasive.  It  is  not 
the  Commission's  action  which  causes 
the  pipeline  and  LDC  affiliates'  sales  for 
resale  to  be  subject  to  our  NGA 
jurisdiction.  It  was  passage  of  the 
Decontrol  Act  which  changed  the  first 
sale  status  of  affiliate  sales  for  resale. 
The  Decontrol  Act  repealed  the 
maximum  lawful  price  provisions  of 
Title  I  of  the  NGPA  but  did  not  revise 
the  definition  of  first  sales  in  section 
2(21)  of  the  NGPA.  The  legislative 
history  cited  by  Enron  indicates  the 
intent  of  Congress  that  the  definition  of 
first  sale  in  section  2(21)  still  be  given 
full  effect.  However,  that  definition 
includes  the  delineation  of  the 
Commission's  authority  under  section 
2(21)(A)(v)  to  add  categories  of  sales  to 
the  first  sale  definition.^  That  part  of 
section  2(21)  grants  discretionary 
authority  to  the  Commission  to  add 
categories  of  sales  to  the  first  sale 
definition  in  only  one  narrow 
circumstance:  to  prevent  circumvention 
of  NGPA  maximum  lawful  prices, 
which  no  longer  exist  as  a  result  of  the 
Wellhead  Decontrol  Act. 

Enron  tries  to  bolster  its  argument  on 
Congressional  intent  by  claiming  that 
the  use  of  the  term  "wellhead"  in  the 
NGPA  and  Decontrol  Act  is  a  misnomer 
and  that  the  scope  of  both  acts  is  much 
broader  than  the  production  area 
market.  Thus,  it  argues,  when  the 
Congress  explained  that  Commission 
jurisdiction  over  interstate  pipeline 
sales  for  resale  was  to  be  unaffected  by 
the  Wellhead  Decontrol  Act,^  it  can  be 
inferred  that  Congress  thereby  meant  to 
indicate  that  all  other  sales  for  resale 
were  to  remain  first  sales.  We  do  not 
interpret  the  cited  reaffirmation  of  the 
Commission's  NGA  jurisdiction  over 
pipeline  sales  for  resale,  on  which 
Enron  relies,  to  create  an  exclusion  from 
NGA  jurisdiction  relative  to  all  other 
sales  not  therein  mentioned.  The  effect 
of  the  Decontrol  Act  on  the  NGPA  is 
more  properly  based  on  the  plain  terms 


*Eiuon's  rehearing  request  at  page  5. 

'  Request  for  Rehearing  or  Reconsideration  of 
Eru-on  at  p.  5  (citing  NGPA  Conference  Report  at  pp. 
8-9). 


of  the  relevant  sections  of  the  statutes  as 
enacted  and  express  statements  of  intent 
in  the  Congressional  reports,  and  we 
find  nothing  there  to  support  Enron's 
proposed  inference. 

Designated  Parties  maintain  that,  in 
finding  no  substantive  effect  of  its  rule, 
the  Commission  failed  to  recognize  the 
role  of  Title  VI  of  the  NGPA  providing 
for  the  coordination  of  the  NGPA  with 
the  NGA.  However,  all  that  Title  VI  and. 
in  particular,  section  601(a)  of  the 
NGPA  provides  is  that  the 
Commission's  jurisdiction  under  the 
NGA  does  not  apply  to  first  sales. 
Accordingly,  that  section  says  nothing 
of  relevance  to  the  issue  addressed  here 
regarding  what  sales  are  first  sales. 

The  petitioners  also  assert  that  the 
Commission  has  broad  rulemaking 
authority  under  section  501  of  the 
NGPA  to  reinstate  §  270.203(c).e  We  do 
not  agree.  The  Commission's  authority 
to  define  terms  used  in  the  NGPA, 
including  first  sales,  is  limited.  Section 
501(b)  of  the  NGPA  states.  "Any  such 
definition  shall  be  consistent  with  the 
definitions  set  forth  in  this  Act."  For  the 
Commission  to  define  first  sales  for 
purposes  other  than  circumvention 
would  be  inconsistent  with  the 
definition  of  first  sales  established  by 
Congress  in  section  2(21)  of  the  NGPA. 
The  Commission  cannot  exceed  the 
authority  granted  to  it  by  the  statute  in 
performance  of  its  duties. 

We  also  reject  the  suggestion  that  the 
October  17. 1994  order  erred  in  finding 
that  no  competitive  disadvantage  for 
marketing  affiliates  would  arise  fitim  no 
longer  treating  marketing  affiliate  sales 
for  resale  in  interstate  commerce  as  first 
sales.  As  the  October  17  order  stated. 
Order  No.  547  issued  blanket  certificates 
under  NGA  section  7  to  all  persons 
making  sales  of  gas  for  resale  in 
interstate  commerce  who  are  not 
interstate  pipelines.  Thus,  the  blanket 
certificates  apply  to  all  affiliated 
marketers  who  make  sales  for  resale  in 
interstate  commerce,  whether  affiliated 
with  an  interstate  pipefine  or  with  an 
intrastate  pipeline  or  LDC.  Those 
certificates  allow  the  affiliated 
marketers  to  operate  exactly  as  if  they 
were  nonjurisdictional  first  sellers. 
Marketers  making  sales  under  the 
blanket  certificate  may  make  sales  to 
whomever  they  choose  a\  any  price  they 
can  negotiate;  no  Commission 
authorization  of  any  kind  is  required 
beyond  the  blanket  marketer  certificate 
itself.  In  short,  the  blanket  marketer 
certificates  place  all  marketers  on  an 


'NGPA  Section  501(a)  provides  that  the 
Commission  may  issue  "rules  and  orders  as  it  msty 
find  necessary  or  appropriate  to  cany  out  i;s 
functions  under  this  Act." 


equal  competitive  footing  by  effectively 
eliminating  the  distinctions  in  treatment 
that  formerly  existed  between 
jurisdictional  and  nonjurisdictional 
marketers. 

Petitioners  have  not  provided  any 
evidence  to  support  their  contention  of 
an  adverse  effect  from  the  removal  of 
the  §  270.203(c)  first  sale  definition. 
Moreover,  any  change  in  the  blanket 
marketer  certificate  would  entail  a  new 
rulemaking  proceeding  in  which  parties 
would  have  a  full  opportunity  for  notice 
and  comment.  Any  supportable 
economic  harm  could  be  raised  at  that 
time. 

In  any  event.  Petitioners'  contentions 
concerning  the  negative  effect  on 
marketing  affiliates  of  subjecting  their 
sales  for  resale  to  the  Commission's 
NGA  jurisdiction  are  essentially  policy 
arguments  that  should  have  been 
directed  to  Congress.  The  Commission 
does  not  have  the  ability  to  expand  the 
authority  granted  it  by  Congress,  even  if 
arguably  there  are  valid  policy  reasons 
for  reinstating  §  270.203(c). 

B.  Procedure 

Rehearing  applicants  contend  that  the 
Commission  failed  to  satisfy  the 
requirements  of  the  APA  and  section 
502  of  the  NGPA  by  removing 
§  270.203(c)  without  notice  and 
comment.  The  notice  and  comment 
issue  was  fully  addressed  in  the  October 
1 7,  1994  order  and  we  will  not  repeat 
that  discussion  here.  With  one 
exception,  the  petitioners  essentially 
make  the  same  arguments  which  were 
rejected  in  the  October  17, 1994  order. 

The  one  new  contention  is  that 
section  502  of  the  NGPA  requires  the 
Commission  to  give  an  opportunity  for 
oral  argument.  Section  502fb)  provides 
that,  "to  the  maximum  extent 
practicable."  an  opportunity  for  oral 
presentation  shall  be  provided  with 
respect  to  any  proposed  rule.  Section 
502(b)  does  not  provide  for  an  absolute 
right  to  make  an  oral  presentation,  and 
the  Commission  has  the  discretion  to 
rely  on  written  comments  if  its  appears 
that  no  purpose  would  be  served  by 
establishing  oral  argument.  In 
particular,  we  believe  the  Commission 
is  not  required  to  provide  an 
opportunity  for  oral  presentations  in  the 
instant  case  where  the  Commission  is 
acting  on  a  sfatutorv'  mandate  for  which 
there  is  no  other  course  of  action 
authorized  and  there  currently  is  no 
practical  difTerence  in  treatment  of  the 
affected  companies  after,  as  opposed  to 
before,  elimination  of  the  subject 
regulation.  In  any  event,  petitioners' 
central  claim  is  for  the  Commission  to 
start  the  rulemaking  process  principally 
in  order  to  make  written  comments.  We 
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SUMMARY:  the  Food  and  Drug 
Administrajtion  (FDA)  is  amending  the 
for  delegations  of  authority 
•edelegate  authorities 
etermining  the  classification 
irst  marketed  after  May  28. 
additional  officials  in  the 
vices  and  Radiological 
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Drug  Administration.  2098 
Rockville.  MD  20850. 
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Systems  and  Policy 
Food  and  Drug 

,  5600  Fishers  Lane. 
MD  20857,  301-443-^976 

INFORMATION:  FDA  is 
5.51  Determination  of 
o/dences  (21  CFR  5.51) 
the  authority  in 
to  determine  the 
of  a  medical  device  first 
commercial  distribution 
,  1976,  pursuant  to  section 
of  the  Federal  Food,  Drug. 
Act,  to  Deputy  Division 
\ssociate  Division  Directors. 
Chiefs.  Office  of  Device 
.  CDRH.  The  expanded 
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delegation  will  ensure  greater  efficiency 
in  making  these  classification  decisions. 

Further  redelegation  of  the  authority 
delegated  is  not  authorized  at  this  time. 
Authority  delegated  to  a  position  by  title 
may  be  exercised  by  a  person  officially 
designated  to  serve  in  such  position  in 
an  acting  capacity  or  on  a  temporary 
basis. 

List  of  Subjects  in  21  CFR  Part  5 

Authority  delegations  (Government 
agencies).  Imports.  Organization  and 
functions  (Government  agencies). 

PART  5— DELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
part  5  continues  to  read  as  follows: 

Authority:  5  U.S.C.  504.  552.  App.  2;  7 
U.S.C.  138a.  2271;  15  U.S.C.  638,  1261-1282. 
3701-371  la:  sees.  2-12  of  the  Fair  Packaging 
and  Labeling  Act  (15  U.S.C.  1451-1461);  21 
U.S.C.  41-50,  61-63.  141-149,  467f.  679(b). 
801-886,  1031-1309;  sees.  201-903  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321-394);  35  U.S.C.  156;  sees.  301, 
302.  303.  307.  310.  311.  351,  352,  354,  361. 
362.  1701-1706.  2101.  2125.  2127.  2128  of 
the  Public  Health  Service  Act  (42  U.S.C  241. 
242.  242a.  2421.  242n,  243.  262.  263.  263b. 
264.  265,  300U-300U-5,  300aa-l.  300aa-25. 
300aa-27,  300aa-28);  42  U.S.C.  1395y. 
3246b,  4332,  4831(a).  10007-10008;  E.G. 
11490.  11921,  and  12591;  sees.  312.  313,  314 
of  the  National  Childhood  Vaccine  iniur>'  Act 
of  1986.  Pub.  L.  99-660  (42  U.S.C.  300aa-l 
note). 

2.  Section  5.51  is  amended  by  revising 
paragraph  (b)(1)  to  read  as  follows: 

§  5.51    Determination  of  classification  of 
devices. 


(b)*   *   • 

(1)  The  Director  and  Deputy  Director, 
CDRH,  and  the  Director,  Deputy 
Director,  Associate  Director,  Chief  of  the 
Premarket  Notification  Section,  Division 
and  Deputy  Division  Directors. 
.^ssociate  Division  Directors,  and 
Branch  Chiefs,  Office  of  Device 
Evaluation.  CDRH. 
«         ♦        •        *        » 

Datud:  December  29.  1994. 
William  K.  Hubbard. 
Interim  Deputy  Commissioner  for  Policy: 
IFR  Doc.  95-359  Filed  1-5-95;  8:45  am) 
BILLING  CODE  4190-01-P-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[LA-1 3-1 -6389;  FRL-5125-8] 

Approval  and  Promulgation  of 
implementation  Plan:  Louisiana 
Emission  Statement 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 
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summary:  This  action  approves  a 
revision  to  the  Louisiana  State 
Implementation  Plan  (SIP)  to  include 
revisions  to  the  Louisiana  Department  of 
Environmental  Quality  (LDEQ) 
Regulation  Title  33.  Part  III.  Chapter  9, 
General  Regulations  on  Control  of 
Emissions  and  Emission  Standards, 
Section  919.  Emission  Inventory.  These 
revisions  are  for  the  purpose  of 
implementing  an  emission  statement 
program  for  stationary  sources  within 
the  ozone  nonattainment  areas.  The 
implementation  plan  was  submitted  by 
the  State  to  satisfy  the  Federal 
requirements  for  an  emission  statement 
program  as  part  of  the  SIP  for  Louisiana. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  February  6.  1995. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  Interested  persons  wanting  to 
examine  these  documents  should  make 
an  appointment  with  the  appropriate 
office  at  least  24  hours  before  the 
visiting  day. 

U.S.  Environmental  Protection  Agency. 
Region  6,  Air  Programs  Branch  (6T- 
AP).  1445  Ross  Avenue,  suite  700. 
Dallas.  Texas  75202-2733 
U.S.  Environmental  Protection  Agency, 
Air  and  Radiation  Docket  and 
Information  Center.  401  M  Street. 
SW..  Washington.  DC  20460 
Louisiana  Department  of  Environmental 
Quality.  Air  Quality  Division.  7290 
Bluebonnet.  Baton  Rouge.  Louisiana 
70810. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Herbert  R.  Sherrow.  Jr..  Planning 
Section  (6T-AP).  Air  Programs  Branch. 
USEPA  Region  6.  1445  Ross  Avenue, 
Dallas.  Texas  75202-2733.  Telephone 
(214)655-7237. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  air  quality  planning  and  SIP 
requirements  for  ozone  nonattainment 
and  transport  areas  are  set  out  in 
subparts  I  and  n  of  part  D  of  title  I  of 
the  Clean  Air  Act  (CAA  or  "the  Act"). 


as  amended  by  the  Clean  Air  Act 
Amendments  (CAAA)  of  1990.  The  EPA 
has  published  a  'General  Preamble" 
describing  the  EPA  s  preliminary  views 
on  how  the  EPA  intends  to  review  SIPs 
and  SIP  revisions  submitted  under  title 
I  of  the  CAA,  including  those  State 
submittals  for  ozone  transport  areas 
within  the  States  (see  57  FR  13498 
(April  16,  1992)  ("SIP:  General  Preamble 
for  the  Implementation  of  Title  I  of  the 
Clean  Air  Act  Amendments  of  1990"), 
57  FR  18070  (April  28.  1992) 
("Appendices  to  the  General 
Preamble"),  and  57  FR  55620 
(November  25, 1992)  ("SIP:  NO.x 
Supplement  to  the  General  Preamble")). 

The  EPA  has  also  issued  a  draft 
guidance  document  describing  the 
requirements  for  the  emission  statement 
programs  discussed  in  this  document, 
entitled  "Guidance  on  the 
Implementation  of  an  Emission 
Statement  Program"  (July  1992). 

Section  182  of  the  Act  sets  out  a 
graduated  control  program  for  ozone 
nonattainment  areas.  Section  182(a)  sets 
out  requirements  applicable  in  marginal 
nonattainment  areas,  which  are  also 
made  applicable  in  subsections  (b),  (c), 
(d),  and  (e)  to  all  other  ozone 
nonattainment  areas.  Among  the 
requirements  in  section  182(a)  is  a 
program  in  paragraph  (3)  of  that 
subsection  for  stationary  sources  to 
prepare  and  submit  to  the  State  each 
year  emission  statements  showing 
actual  emissions  of  volatile  organic 
compounds  (VOC)  and  nitrogen  oxides 
(NOx).  This  paragraph  provides  that  the 
States  are  to  submit  a  revision  to  their 
SIPs  by  November  15,  1992,  establishing 
this  emission  statement  program. 

The  State  passed  an  emergency 
regulation  after  following  all  applicable 
State  Administrative  Procedures  Act 
requirements  for  submittal  to  the  EPA 
by  November  15.  1992.  to  satisfy  CAA 
requirements.  The  State  subsequently 
entered  into  State  rulemaking  for  a 
permanent  regulation.  It  was  submitted 
to  public  hearing  on  December  20.  1992. 
The  State  addressed  public  comments 
and  made  minor  adjustments.  Following 
the  public  hearing,  the  final  rule  was 
adopted  by  the  State  and  submitted  to 
the  EPA  as  a  proposed  revision  to  the 
SIP  on  March  3,1993.  The  permanent 
emission  statement  regulations  were 
then  codified  at  LAC  33:111.919. 

Technical  Correction 

In  reviewing  the  State's  submitted 
permanent  regulation,  technical  errors 
were  discovered  in  subsections  B.2.a. 
and  B.2.d.  Subsection  B.2.a.  contains  a 
reference  to  subsection  B.2.d.,  when  it 
should  refer  to  subsection  B.2.c. 
Subsection  B.2.d.  omitted  a  reference  to 


subsection  B.2.c.  The  State  prepared  a 
technical  correction  to  the  rule  and 
submitted  the  revised  rule  to  public 
hearing.  Following  the  public  hearing, 
the  rule  was  adopted  by  the  State  on 
October  20, 1994.  On  November  15, 
1994,  the  State  submitted 
documentation  to  the  EPA 
substantiating  that  the  technical 
correction  had  been  adopted. 

Response  to  Conunents 

The  EPA  proposed  approval  of  the 
Louisiana  emission  statement 
regulations  on  April  7,  1994  (59  FR 
16582-16585),  and  no  comments  were 
received  regarding  the  proposed 
approval. 

Final  Action 

In  today's  action,  the  EPA  is 
approving  the  Louisiana  emission 
statement  program  SIP  submittal. 

The  analysis  of  the  Louisiana 
regulation  shows  that  it  adequately 
addresses  all  components  of  an 
emission  statement  program. 

In  addition,  the  State  has  agreed  to 
provide  the  EPA  with  emission 
statement  data  for  the  EPA  Aerometric 
Information  Retrieval  System  through 
the  State's  grants  commitments  and  to 
provide  status  reports. 

The  EPA  has  reviewed  this  request  for 
revisioii  of  the  Federally-approved  SIP 
for  conformance  with  the  provisions  of 
the  CAAA  of  November  15,  1990.  The 
EPA  has  determined  that  this  action 
conforms  with  those  requirements. 

This  final  action  on  the  Louisiana 
emission  statement  SIP  is  unchanged 
from  the  April  7,  1994,  proposed 
approval  action  with  the  exception  of 
the  States  confirmation  of  adoption  of 
the  corrected  rule.  The  discussion 
herein  provides  only  a  broad  overview 
of  the  proposed  action  that  the  EPA  is 
now  finalizing.  The  public  is  referred  to 
the  April  7,  1994.  proposed  approval 
Federal  Register  action  for  a  full 
discussion  of  the  action  that  the  EPA  is 
now  finalizing. 

This  action  makes  final  the  action 
proposed  at  59  FR  16582  (April  7.  1994). 
As  noted  elsewhere  in  this  action,  the 
EPA  received  no  public  comments  on 
the  proposed  action.  As  a  direct  result, 
the  Regional  Administrator  has 
reclassified  this  action  from  Table  Two 
to  Table  Three  under  the  processing 
procedures  estabUshed  at  54  FR  2214. 
January  19,  1989,  and  revised  via 
memorandum  from  the  Assistant 
Administrator  for  Air  and  Radiation  to 
the  Regional  Administrators  dated 
October  4,  1993. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing,  or 
establishing  a  precedent  for  any  future 


request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SEP  shall  be 
considered  separately  in  fight  of  specific 
technical,  economical.-and 
environmental  factors,  and  in  relation  to 
relevant  statutory  and  regulatorv 
requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq,  the  EPA  must 
prepare  a  regulatory  fiexibiUty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

ThTe  SIP  approvals  under  section  110 
and  subchapter  I,  part  D,  of  the  CAA  do 
not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
[Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-€6  (S.  Ct.  1976;  42  U.S.C. 
7410(a)(2)). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  7,  1995.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  Three  action  by  the  Regional 
Administrator  under  the  procedurps 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  as 
revised  by  an  October  4.  1993. 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  .Air 
and  Radiation.  The  Office  of 
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Management  and  Budget  (OMB)  has 
exempted  this  action  from  review  under 
Executive  (Order  12866. 

List  of  Sub  ects  in  40  CFR  Part  52 
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40  CFR  Part  52 

[MA-26-1-6173a;  A-1-FRL-5123-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Massactiusetts;  RACT  for  Nichols  and 
Stone  Company 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Massachusetts.  This  revision  establishes 
and  requires  reasonably  available 
control  technology  (RACT)  for  Nichols  & 
Stone  Company  in  Gardner.  MA.  The 
intended  effect  of  this  action  is  to 
approve  a  source  specific  RACT 
determination  made  by  Massachusetts 
in  accordance  with  the  commitments 
specified  in  its  Ozone  Attainment  Plan 
approved  by  EPA  on  November  9,  1983. 
This  action  is  being  taken  in  accordance 
with  section  110  of  the  Clean  Air  Act. 
DATES:  This  final  rule  is  affective  March 
7,  1995.  unless  notice  is  received  by 
February  6, 1995  that  adverse  or  critical 
comments  wrill  be  submitted.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Comments  may  be  mailed  to 
Linda  M.  Murphy,  Director,  Air. 
Pesticides  and  Toxics  Management 
Division.  U.S.  Environmental  Protection 
Agency.  Region  I,  JFK  Federal  Building. 
Boston.  MA  02203.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Air,  Pesticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency. 
Region  I.  One  Congress  Street,  10th 
floor.  Boston.  MA;  and  Division  of  Air 
Quality  Control.  Department  of 
Environmental  Protection,  One  Winter 
Street.  8th  Floor,  Boston,  MA  02108. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  Cosgruve.  (617)  565-3246. 
SUPPLEMENTARY  INFORMATION:  On  July 
19.  1993  and  October  27. 1993.  the 
Massachusetts  Department  of 
Environmental  Protection  (DEP) 
submitted  a  formal  revision  to  its  State 
Implementation  Plan  (SIP).  The  SIP 
revision  consists  of  a  final  pleui  approval 
issued  to  Nichols  &  Stone  Company, 
effective  June  30, 1993.  The  plan 
approval  establishes  and  requires 
reasonably  available  control  technology 
(RACT)  to  control  volatile  organic 
compound  (VOC)  emissions  from 
Nichols  &  Stone  in  Gardner. 
Massachusetts. 


Summary  of  SIP  Revision 

The  DEP  issued  this  plan  approval 
pursuant  to  the  requirements  found  in 
310  CMR  7.18(17),  which  was  approved 
by  EPA  on  November  9, 1983  (48  FR 
51480)  as  part  of  Massachusetts'  Ozone 
Attainment  Plan.  Massachusetts 
Regulation  310  CMR  7.18(17)," 
Reasonably  Available  Control 
Technology  (RACT),"  requires  the  DEP 
to  determine  and  impose  RACT  on 
otherwise  unregulated  stationary 
sources  of  VOC  with  the  potential  to 
emit  greater  than  or  equal  to  100  tons 
per  year. 

For  the  reasons  outlined  in  the 
Technical  Support  Document  prepared 
for  this  revision,  EPA  believes  that  the 
limits  the  DEP  has  established  represent 
RACT  for  Nichols  &  Stone. 

The  plan  approval,  dated  June  30. 
1993.  requires  Nichols  &  Stone  to  meet 
a  12  month  rolling  average  VOC  limit  of 
98  tons  for  the  entire  facility.  To  ensure 
short  term  compliance  and 
enforceability,  the  MA  DEP  has  set  the 
following  emission  limitations  on  the 
VOC  content  in  the  coatings  as  applied 
to  the  wood  furniture: 


Description  of  coating 

Lbs.  VOC/ 

gallon  of 

coating 

(less  water) 

as  applied 

Stains 

6.63 

Sealers 

Black  Undercoat  

4.91 
6.29 

Lacquer  Sheen  topcoat  (to  be 
used  specifically  for  ttte  col- 
leae  chair  txjsiness)  

5.6 

Topcoats  (except  for  lacquer 

sheens)  

Toner  

4.7 
6.67 

colored  lacausr       

6.11 

Other  RACT  conditions  include  high 
volume  low  pressure  (HVLP) 
technology,  good  housekeeping 
practices  and  recordkeeping/monitoring 
requirements.  Nichols  &  Stone  is 
required  to  minimize  air  emissions  by 
using  HVLP  technology  for  all  finishing 
operations,  except  for  staining  of  chairs 
which  use  flow  coaters,  decorative  hand 
painting  and  small  touch  up/repair 
work.  Small  touch  up/repair  work  using 
air-assisted  spray  guns  must  not  exceed 
5  gallons  of  coating  per  day  for  the 
entire  facility.  All  VOC  formulations 
must  be  stored  in  covered  containers. 
Spray  gtms  must  be  enclosed  during 
cleaning  or  cleaned  without  solvents.  To 
evaluate  compliance,  the  plan  approval 
requires  Nichols  &  Stone  to  maintain 
daily  records  of  the  identity,  quantity 
and  VOC  content  of  each  coating  as 
applied. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 


views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication.  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  on  March  7, 
1995  unless,  within  30  days  of  its 
publication,  adverse  or  critical 
comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  simultaneously 
publishing  a  subsequent  notice  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  March  7, 
1995. 

FINAL  ACTION:  EPA  is  approving  the 
conditions  described  above  as  RACT  for 
Nichols  &  Stone  Company. 

Under  the  Regulatory  Flexibilitv  Act, 
5  U.S.C.  §  600  et.  seq.,  EPA  must  ' 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 
§§  603  and  604.  Alternatively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993, 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  notice  will 
inform  the  general  public  of  these 
tables.  On  January  6,  1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  from 
the  requirement  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  The  U.S.  EPA  has  submitted 


a  request  for  a  permanent  waiver  for 
Table  2  and  Table  3  SIP  revisions.  The 
OMB  has  agreed  to  continue  the  waiver 
until  such  time  as  it  rules  on  U.S.  EPA's 
request.  This  request  continues  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30,  1993. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.S.C. 
§7410  (a)(2). 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for  • 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  7, 1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  fmal  rule  does 
not  affect  the  finality  of  this  rule  for  the 
piu-poses  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference.  Ozone. 


Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Massachusetts  was  approved  by  the  Director 
of  the  Federal  Register  on  July  1, 1982. 

Dated:  September  18. 1994. 
|ohn  DeVillars, 
Regional  Administrator,  Region  I. 

Part  52  of  chapter  1.  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  W— Massachusetts 

2.  Section  52.1120  is  amended  by 
adding  paragraph  (c)(100)  to  read  as 
follows: 

§  52.1120    Identification  of  plan. 

»  *  *  *  • 

(c)  *   •   * 

(100)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Massachusetts  Department  of 
Environmental  Protection  on  )ulv  19, 
1993. 

(i)  Incorporation  by  reference. 

(A)  Letter  frt)m  the  Massachusetts 
Department  of  Environmental  Protection 
dated  July  19.  1993  submitting  a 
revision  to  the  Massachusetts  State 
Implementation  Plan. 

(B)  Plan  approval  no.  C-P-93-011. 
effective  June  30.  1993.  which  contains 
emissions  standards,  operating 
conditions,  and  recordkeeping 
requirements  applicable  to  Nichols  & 
Stone  Company  in  Gardner, 
Massachusetts. 

(ii)  Additional  materials. 

(A)  Letter  dated  October  27.  1993 
from  Massachusetts  Department  of 
Environmental  Protection  submitting 
certification  of  a  pubHc  hearing. 
•        •        *        *        * 

3.  In  §52.1167  Table  52.1167  is 
amended  by  adding  a  new  entry  to 
existing  state  citations  for  310  CMR 
7.18(17)  to  read  as  follows; 

§52.1167    EPA-approved  Massactiusens 
State  regulations. 


Table  52.1167.— EPA-Approved  Rules  and  Regulations 


State  citation 


Titie/sutiiect 


Date  submitted     Date  approved 
by  State  by  EPA 


Federal  Register  citation      ^Vc]^ 


Comments/unapproved 
sections 


310  CMR  7.18(17) 


RACT 


July  19,  1993 


January  6, 
1996. 


[Insert  FR  citation  from 
putjtisTted  date}. 


100    RACT  Approval  for  Nicfv 
ols  &  Stone  Co. 


^     I 


2018 


State  citation  TitJe/subject       ^^y^S^     ^^^^^      Federal  Register  citation 
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Table  52.1167.— EPA-Approved  Rules  and  Regulations— Continued 


52. 11 20       Commerrts/unapproved 


(c) 


sections 


|FR  Doc.  95-  92  Filed  1-5-95;  8:45  am] 
BILLING  CODE  9560-60-P 


40  CFR  Par^  52 

[MD3-a-562^  M010-2-6169a,  MD24-2- 
5968a,  MD25i-1-6146a.  MD28-1-6147a; 
FRL-51 23-^1 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  VOC  RACT  Catch-ups  and 
Stage  I  Vapor  Recovery 

agency:  En  aronmental  Protection 

Agency  (EP\). 

action:  Dir*ct  final  rule. 


ir*ct 


SUMMARY:  EPA  is  approving  State 
Implementi  tion  Plan  (SIP)  revisions 
submitted  t  y  the  State  of  Maryland. 
These  revis  ons  establish  statewide 
applicability  for  Maryland's  category- 
specific  vol  jtile  organic  compound 
(VOC)  reas(  nably  available  control 
technology  (RACT)  regulations,  lower 
the  applicability  threshold  for  VOC 
RACT  regulations,  and  correct 
deficiencie*  in  Maryland's  Stage  I  Vapor 
Recovery  nile.  These  revisions  were 
submitted  to  comply  with  the  RACT 
"Catch-up  land  "Fix-up"  provisions  of 
the  Clean  Air  Act  (the  Act).  The 
intended  effect  of  this  action  is  to 
approve  reiisions  to  Maryland's 
category-spacific  VOC  RACT 
regulations  including  Stage  I.  This 
action  is  bang  taken  in  accordance  with 
the  SIP  submittal  and  revision 
provisions  pf  the  Act. 
DATES:  Thi$  final  rule  is  effective  on 
March  7, 1^95  unless  notice  is  received 
on  or  befori  February  6, 1995  that 
adverse  or  critical  comments  will  be 
submitted.  If  the  effective  date  is 
delayed,  tiipely  notice  will  be  published 
in  the  Fedet-al  Register. 
addresses!  Comments  may  be  mailed  to 
Thomas  J.  ^laslany.  Director,  Air. 
Radiation,  fend  Toxics  Division,  U.S. 
Environme  ital  Protection  Agency, 
Region  HI,  )41  Chestnut  Building. 
Phitadelpha.  Pennsylvania  19107. 
Copies  of  t  le  documents  relevant  to  this 
action  are  dvailable  for  public 
inspection  during  normal  business 
hoiu-s  at  th  J  Air,  Radiation,  and  Toxics 
Division,  I  .S.  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building,  F  hiladelphia,  Pennsylvania 


JMI 


19107;  the  Air  and  Radiation  Docket 
and  Information  Center,  U.S. 
Environmental  Protection  Agency.  401 
M  Street,  SW.  Washington.  DC  20460; 
and  the  Maryland  Department  of  the 
Environment,  2500  Broening  Highway, 
Baltimore,  Maryland  21224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maria  A.  Pino.  (215)  597-9337. 
SUPPLEMENTARY  INFORMATION:  On  June  8. 
1993  and  July  19, 1993,  the  State  of 
Maryland  submitted  revisions  to  its 
ozone  SIP  to  estabhsh  statewdde 
appUcability  for  Maryland's  VOC  RACT 
regulations,  lower  the  applicability 
threshold  for  VOC  RACT  regulations, 
and  correct  deficiencies  in  Maryland's 
Stage  I  Vapor  Recovery  (Stage  I) 
regulation.  These  revisions  were 
submitted  to  comply  with  the  RACT 
"Catch-up"  and  "Fix-up"  provisions  of 
the  Act.  Previously,  on  April  5,  1991, 
April  2, 1992,  and  January  18, 1993, 
Maryland  submitted  SIP  revisions  to 
comply  with  the  RACT  Fix-up 
requirements.  These  submittals  also 
contain  revisions  to  Maryland's  Stage  I 
regulation. 

This  rulemaking  action  addresses 
revisions  to  Maryland's  Stage  I 
regulation  (COMAR  26.11.13.04) 
submitted  by  Maryland  on  April  5, 
1991,  April  2, 1992,  January  18, 1993, 
June  8, 1993  and  July  19, 1993.  This 
rulemaking  action  also  addresses 
revisions  to  Maryland's  VOC  RACT 
regulations,  COMAR  26.11.11.02, 
26.11.11.04,  26.11.13.01.  26.11.13.02, 
26.11.13.07.  26.11.19.01,  26.11. 19.02A. 
F  and  H,  and  26.11.19.10.  submitted  on 
June  8, 1993  and  July  19, 1993. 

Maryland's  June  8.  1993  and  July  19. 
1993  submittals  also  contain  revisions 
to  Maryland's  generic  VOC  RACT  and 
minor  source  regulations.  COMAR 
26.11. 19. 02G  and  26.11.06.06  A  and  B. 
respectively.  Revisions  to  COMAR 
26.11. 19.02G  and  26.11.06.06  A  and  B 
are  the  subject  of  a  separate  rulemaking 
action.  — 

I.  Background 

RACT  Fix-up  Requirement 

Under  the  pre-amended  Act  (i.e  the 
Act  prior  to  the  1990  Amendments), 
ozone  nonattaiiunent  areas  were 
required  to  adopt  RACT  rules  for 
sources  of  VOC  emissions.  EPA  issued 
three  sets  of  control  technique  guideline 


documents  (CTGs),  establishing  a 
"presumptive  norm"  for  RACT  for 
various  categories  of  VOC  sources.  The 
three  sets  of  CTGs  were  (1)  Group  I — 
issued  before  January  1978  (15  CTGs); 
(2)  Group  n— issued  in  1978  (9  CTGs); 
and  (3)  Group  III — issued  in  the  early 
1980's  (5  CTGs).  Those  sources  not 
covered  by  a  CTG  were  called  non-CTG 
sources. 

EPA  determined  that  an  area's  SIP- 
approved  attainment  date  established 
which  RACT  rules  the  area  needed  to 
adopt  and  implement.  Under  pre- 
amended  section  172(a)(1).  ozone 
nonattainment  areas  were  generally 
required  to  attain  the  ozone  standard  by 
December  31, 1982.  Those  areas  that 
submitted  an  attainment  demonstration 
projecting  attaiiunent  by  that  date  were 
required  to  adopt  RACT  for  sources 
covered  by  the  Group  I  and  11  CTGs. 
Those  areas  that  sought  an  extension  of 
the  attainment  date  under  section 
172(a)(2)  to  as  late  as  December  31. 1987 
were  required  to  adopt  RACT  for  all 
CTG  sources  and  for  all  major  non-CTG 
sources  (i.e.  sources  having  potential 
VOC  emissions  of  100  tons  per  year 
(TPY)  or  more). 

Under  the  pre-amended  Act.  EPA 
designated  the  Baltimore,  Washington 
DC.  and  Philadelphia  areas  as 
nonattainment.  Under  the  pre-amended 
Act.  the  Baltimore  area  included  the 
City  of  Baltimore  and  Anne  Arundel, 
Baltimore.  Carroll,  Harford,  and  Howard 
Counties.  Under  the  pre-amended  Act, 
the  Washington  DC  area  included 
Montgomery  and  Prince  George's 
Counties  in  Maryland,  as  well  as  the 
District  of  Columbia  and  a  portion  of 
Northern  Virginia.  Under  the  pre- 
amended  Act,  the  Philadelphia 
nonattainment  area  did  not  include  any 
areas  in  the  State  of  Maryland. 

The  Baltimore  and  Washington  DC 
nonattainment  areas  each  established  a 
pre-enactment  (i.e.  prior  to  enactment  of 
the  1990  Amendments)  attainment  date 
of  December  31, 1987  and,  therefore, 
were  required  to  adopt  RACT  for  Group 
I,  II.  and  in  CTG  categories  as  well  as 
non-CTG  VOC  sources  with  the 
potential  to  emit  WO  TPY  or  more. 
However,  these  areas  did  not  attain  the 
ozone  standard  by  the  approved 
attainment  date.  On  May  26. 1988.  EPA 
notified  the  Governor  of  Maryland  that 
portions  of  Maryland's  SIP  were 


inadequate  to  attain  and  maintain  the 
ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  SIP  Call).  On 
November  15,  1990,  amendments  to  the 
1977  Clean  Air  Act  were  enacted.  Pub. 
L.  101-549, 104  Stat.  2399,  codified  at 
42  U.S.C.  7401-7671q.  In  amended 
section  182(a)(2)(A)  of  the  Act,  Congress 
statutorily  adopted  the  requirement  that 
pre-enactment  ozone  nonattainment 
areas  which  retained  their  designation 
of  nonattainment  and  were  classified  as 
marginal  or  above  fix  their  deficient 
RACT  rules  for  ozone  by  May  15. 1991. 
This  is  known  as  the  RACT  fix-up 
requirement. 

Under  the  amended  Act.  EPA  and  the 
States  were  required  to  review  the 
designation  of  areas  and  to  redesignate 
areas  as  nonattainment  for  ozone  if  the 
air  quaht 7  data  fi-om  1987.  1988,  and 
1989  inr  icated  that  the  area  was 
violating  the  ozone  standard.  On 
Novemoer  6, 1991  and  November  30, 
1992,  EPA  issued  those  designations.  56 
FR  56694  and  57  FR  56762.  The 
Baltimore  and  Philadelphia 
nonattaiiunent  areas  retained  their 
designations  of  nonattaiimient  and  were 
classified  as  severe.  The  Washington  DC 
nonattaiiunent  area  also  retained  its 
designation  of  nonattainment  and  was 
classified  as  serious.  56  FR  56694  (Nov. 
6. 1991). 

RACT  Catch-up  Requirement 

Section  182(b)(2)  of  the  amended  Act 
requires  States  to  adopt  RACT  rules  for 
all  areas  designated  nonattainment  for 
ozone  and  classified  as  moderate  or 
above.  There  are  three  parts  to  the 
section  182(b)(2)  RACT  requirement:  (1) 
RACT  for  sources  covered  by  an  existing 
CTG  (i.e.  a  CTG  issued  prior  to  the 
enactment  of  the  Amendments);  (2) 
RACT  for  sources  covered  by  a  post- 
enactment  CTG;  and  (3)  all  major 
sources  not  covered  by  a  CTG.  This 
RACT  requirement  makes 
nonattainment  areas  that  previously 
were  exempt  from  RACT  requireir.ents 
"catch  up"  to  those  nonattainment  areas 
that  became  subject  to  those 
requirements  during  an  earlier  period, 
and  therefore  is  known  as  the  RACT 
Catch-up  requirement.  In  addition,  it 
requires  newly  designated  ozone 
nonattainment  areas  to  adopt  RACT 
rules  consistent  with  those  for 
previously  designated  nonattainment 
areas. 

Since  the  Baltimore  and  Washington 
DC  nonattainment  areas  were  previously 
required  to  adopt  RACT  for  Group  1, 11. 
and  III  CTG  sources,  to  meet  the  RACT 
Catch-up  requirement,  Maryland  was 
not  required  to  submit  additional 
existing  CTG  RACT  rules  for  those 


areas.  However,  the  size  threshold  for 
defining  a  major  source  for  severe  and 
serious  areas  has  been  lowered  under 
the  amended  Act  to  cover  sources  that 
have  the  potential  to  emit  25  and  50 
TPY  of  VOC  or  more,  respectively. 
Therefore.  Maryland  was  required  to 
adopt  RACT  rules  for  all  sources  that 
exceed  these  cut-offs. 

The  pre-enactment  Washington  DC 
and  Philadelphia  nonattainment  areas 
retained  their  nonattainment 
designations,  and  EPA  extended  the 
boundaries  of  these  nonattainment 
areas.  The  Washington  DC 
nonattainment  area  was  extended  to 
include  Calvert,  Charles,  and  Frederick 
Counties  in  Maryland.  The  Philadelphia 
nonattainment  area  was  expanded  to 
include  Cecil  County,  Maryland.  56  FR 
56694  (November  6,  1991).  Therefore, 
under  the  RACT  Catch-up  provision  of 
section  182(b)(2),  the  State  was 
required,  for  these  portions  of  the 
nonattainment  areas,  to  submit  RACT 
rules  covering  all  pre-enactment  CTGs, 
to  identify  all  sources  the  State 
anticipates  will  be  covered  by  a  post- 
enactment  CTG  and  to  submit  non-CTG 
rules  for  all  remaining  major  sources 
with  the  potential  to  emit  50  and  25 
TPY  VOC  or  more  in  the  Washington  DC 
and  Philadelphia  nonattainment  areas, 

respectively. 

As  stated  above,  EPA  and  the  States 
reviewed  the  designation  of  areas  and 
redesignate  areas  as  nonattainment  for 
ozone  using  air  quality  data  from  1987, 
1988,  and  1989.  EPA  issued  those 
designations  on  November  6,  1991  and 
November  30,  1992.  56  FR  56694  and  57 
FR  56762.  The  Kent  and  Queen  Anne's 
Counties  area,  which  was  designated 
unclassifiable/attainment  prior  to 
enactment,  was  redesignated  to 
nonattainment  and  classified  as 
marginal.  The  Counties  of  Allegany, 
Caroline,  Dorchester.  Garrett,  St.  Mary's, 
Somerset,  Talbot,  Washington, 
Wicomico,  and  Worcester  retained  their 
unclassifiable/attainment  designations. 
Under  the  pre-amended  Act.  these  areas 
were  not  required  to  meet  the  RACT 
requirement  for  nonattainment  areas. 

"The  entire  State  of  Maryland, 
including  Kent,  Queen  Anne's, 
Allegany,  Caroline,  Dorchester.  Garrett. 
St.  Mary's,  Somerset,  Talbot, 
Washington,  Wicomico,  and  Worcester 
Counties,  is  located  in  the  ozone 
transport  region  (OTR)  that  was 
statutorily  created  by  section  184  of  the 
Act.  As  such,  Maryland  was  required  to 
adopt  RACT  rules  for  all  CTG  and  non- 
CTG  sources  throughout  the  State  by 
November  15,  1992.  Therefore,  under 
the  RACT  Catch-up  provision  of  section 
182(b)(2),  Maryland  was  required  to 
submit  RACT  rules  for  Kent,  Queen 


Aime's,  Allegany,  Caroline,  Dorchester, 
Garrett,  St.  Mary's,  Somerset,  Talbot. 
Washington.  Wicomico,  and  Worcester 
Counties  covering  all  pre-enactment 
CTGs,  to  identify  all  sources  the  State 
anticipates  will  be  covered  by  a  post- 
enactment  CTG  and  to  submit  non-CTG 
rules  for  all  remaining  major  sources 
having  the  potential  to  emit  50  TPY  of 
VOC  or  more. 

In  summary,  to  fully  comply  with  the 
RACT  Catch-up  provisions  of  the  Act. 
Maryland  is  required  to  expand  its 
RACT  regulations  to  statewide.  It  must 
adopt  all  RACT  regulations  for  all  CTG 
sources  and  all  major  non-CTG  VOC 
sources  (VOC  sources  with  the  potential 
to  emit  >  25  TPY  in  Cecil  County  and 
the  Baltimore  nonattainment  area  and  > 
50  TPY  in  the  remainder  of  the  State) 
throughout  the  State.  Sources  must 
comply  with  these  provisions  as 
expeditiously  as  possible,  but  no  later 
than  May  15,  1993. 

State  Submittals 

On  April  5,  1991,  September  20,  1991. 
April  2,  1992,  January  18,  1993,  June  8. 
1993  and  July  19, 1993,  Maryland 
submitted  SIP  revisions  to  address  the 
RACT  fix-up  requirement.  Portions  of 
Maryland's  June  8,  1993  and  July  19, 
1993  submittals  also  address  the  RACT 
Catch-up  requirement. 

EPA  proposed  approval  of  portions  of 
Maryland's  April  5,  1991  submittal  on 
September  27, 1993  (58  FR  50307).  EPA 
proposed  approval  of  portions  of 
Maryland's  September  20. 1991.  April  2. 

1992  and  January  18,  1993  submittals  on 
and  September  30,  1993  (58  FR  51028). 
Final  action  on  this  proposal  was  taken 
on  September  7,  1994  (59  FR  46180). 
EPA  proposed  approval  of  one 
regulation  contained  in  these 
submittals.  Standards  for  Adhesive 
Application,  on  February  16,  1993  (58 
FR  8565).  Final  action  on  this  regulation 
was  taken  on  November  30.  1993  (58  FR 
63085). 

The  portions  of  Maryland's  April  5. 
1991.  April  2,  1992,  January  18.  1993 
June  8,  1993,  and  July  19,  1993 
submittals  pertaining  to  Maryland's 
Stage  I  (COMAR  26.11.13.04)  regulation 
are  addressed  in  this  rulemaking  action 
Maryland's  September  20.  1991 
submittal  did  not  include  any  revisions 
to  Stage  I.  This  rulemaking  action  also 
addresses  revisions  to  Maryland's  VOC 
RACTregulations,  COMAR  26.11.11.02. 
26.11.11.04.  26.11.13.01,  26.11.13.02. 
26.11.13.07,  26.11.19.01,  26.11. 19.02A, 
F  and  H.  and  26.11.19.10,  submitted  on 
June  8,  1993  and  July  19. 1993. 

Maryland's  April  5,  1991.  June  8. 

1993  and  July  19,  1993  submittals  also 
contain  revisions  to  Man,'land's  generic 
VOC  RACT  and  minor  source 
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regulations,  jCOMAR  26.11. 19.02G  and 
26.11.06.06^  and  B.  respectively. 
Revisions  toicOMAR  26.11. 19.02G  and 
26.11.06.06A  and  B  are  the  subject  of  a 
separate  rulemaking  action. 

II.  EPA  Evaljuation  and  Action 

VOCs  contribute  to  the  production  of 
ground  level  ozone  and  smog.  These 
rules  were  adopted  as  part  of  an  effort 
to  achieve  the  National  Ambient  Air 
Quality  Staiidard  (NAAQS)  for  ozone. 
The  following  is  EPA's  evaluation  and 
action  for  the  State  of  Maryland. 
E>etailed  descriptions  of  the 
amendment!;  addressed  in  this 
document,  and  EPA's  evaluation  of  the 
araendmenti.  are  contained  in  the 
technical  support  document  (TSD) 
prepared  foi  these  revisions.  Copies  of 
the  TSD  are  available  from  the  EPA 
Regional  off  ce  hsted  in  the  ADDRESSES 
section  of  th  is  document. 
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regulation,  April  26, 1993.  Under 
COMAR  26.11.13  and  the  category- 
specific  regulations  in  COMAR 
26.11.19,  sources  in  Maryland's  newly 
regulated  areas  must  comply  as 
expeditiously  as  possible,  but  no  later 
than  May  15, 1993.  Sources  in 
Maryland's  pre-enactment 
nonattainment  areas  must  already  be  in 
compliance  with  COMAR  26.11.11. 
26.11.13,  and  26.11.19. 

(2)  Maryland  also  added  a  definition 
for  the  term  "major  stationary  source  of 
VOC"  (COMAR  26.11.19.018(4))  to  its 
VOC  regulations.  This  term  means  any 
stationary  source  with  the  potential  to 
emit  (a)  25  TPY  of  VOC  or  more  in  the 
City  of  Baltimore  and  Anne  Anmdel, 
Baltimore,  Carroll,  Cecil,  Harford,  and 
Howard  Counties  and  (b)  50  TPY  in  the 
remainder  of  the  State. 

(3)  Finally,  Maryland  changed  the 
applicability  threshold  for  COMAR 
26.11.19.10:  Graphic  Arts,  from  550 
pounds  per  day  (100  TPY)  to  the  major 
source  threshold  defined  in  COMAR 
26.11. 19.01B(4). 

EPA 's  Evaluation 

The  revisions  listed  above  are 
approvable  as  SIP  revisions  because 
they  comply  with  the  RACT  Catch-up 
requirements  of  the  Act.  Through  these 
revisions,  Maryland  has  met  the  first 
major  Catch-up  requirement,  which  was 
to  adopt  statewide  RACT  rules  covering 
all  pre-enactment  CTGs. 

The  remaining  requirements,  (1)  to 
identify  all  sources  the  State  anticipates 
will  be  covered  by  a  post -enactment 
CTG  and  (2)  to  submit  non-CTG  rules 
for  all  remaining  major  sources,  are 
addressed  through  Maryland's  generic 
VOC  RACT  regulation.  COMAR 
26.11. 19.02G.  Revisions  to  COMAR 
26.11. 19.02G  are  the  subject  of  a 
separate  rulemaking  action. 

RACT  Fix-up  Requirements 

Maryland  was  required  to  correct 
deficiencies  in  existing  VOC  RACT 
regulations  applicable  in  pre-enactment 
nonattaimnent  areas.  EPA  identified 
deficiencies  in  Maryland's  Stage  I 
regulation.  COMAR  26.11.13.04,  in  a 
June  14, 1988  letter  to  Maryland  which 
followed  EPA's  SIP  Call.  In  order  to 
correct  the  identified  deficiencies, 
Maryland  must  revise  its  Stage  I 
regulation  to  conform  to  EPA  guidance, 
including  the  Stage  I  CTG  and  model 
riiles. 

Specifically.  Maryland  is  required  to 
revise  its  Stage  I  bulk  terminal 
regulation  to  require  vapor  control 
systems  to  collect  all  vapors  from  its 
loading  racks  and  destroy  at  least  90% 
of  these  vapors.  Maryland  is  required  to 
adopt  a  bulk  gasoUne  plant  regulation 


which  conforms  with  EPA  policy. 
Additionally,  Maryland  is  required  to 
revise  its  Stage  I  small  storage  tank 
regulation  to  require  that  all  tanks 
installed  prior  to  January  1 ,  1979  with 
a  2000  gallon  capacity  or  greater  and  all 
tanks  constructed  after  December  31. 
1978  with  a  250  gallon  capacity  or 
greater  be  equipped  with  a  vapor  control 
system. 

State  Submittal 

Maryland  revised  its  regulation. 
COMAR  26.11.13.04:  Control  of 
Gasoline  and  VOC  Storage — Loading 
Operations  (A.  Bulk  Terminals.  B.  Bulk 
Plants.  C.  Small  Storage  Tanks,  and  D. 
General  Requirements),  to  respond  to 
the  requirements  listed  above. 
Additionally,  Maryland  expanded  the 
applicabihty  of  this  regulation  to 
statewide.  Maryland  also  made  a  minor 
revision  to  its  definition  of  the  term 
"bulk  gasoline  plant"  (COMAR 
26.11.13.018(1)).  for  clarification. 

A.  Bulk  Terminals 

Marj'land's  Stage  I  bulk  gasoline 
terminal  regulation,  which  covers 
facilities  %vith  daily  gasoline  throughput 
greater  than  20.000,  now  requires  vapor 
control  systems  at  loading  racks  to 
collect  all  vapors  and  destroy  at  least 
90%  of  these  vapors. 

8.  Bulk  Plants 

Mar\'land's  bulk  gasoline  plant 
regulates  facilities  with  daily  gasoline 
throughput  between  4,000  gallons  and 
20,000  gallons.  This  regulation 
conforms  with  EPA's  model  rule 
requiring  vapor  balance  systems  and  top 
submerged  or  bottom  loading  systems. 
This  regulation  also  prohibits  the 
transfer  of  gasoline  into  a  storage  tank 
unless  Stage  I  is  properly  used  and 
requires  that  the  vapor  control  system 
be  leak  tight. 

C.  Small  Storage  Tanks 

Maryland  revised  the  capacity  limits 
in  Maryland's  small  storage  tank  Stage 
I  regulation.  The  new  capacity  cutoffs 
are  250  gallons  for  "new"  tanks 
constructed  after  May  8.  1991  and  2,000 
gallons  for  "old"  tanks  constructed 
before  May  8,  1991. 

D.  General  Requirements 

This  section  prohibits  the  loading  of 
VOC  or  gasoUne  into  a  tank  truck, 
railroad  car.  or  other  contrivance  unless 
the  loading  connections  on  the  vapor 
lines  are  equipped  with  leak  tight 
fittings  which  automatically  close  upon 
disconnection,  and  the  equipment  is 
maintained  and  operated  to  prevent 
avoidable  liquid  leaks  during  loading 
and  unloading. 


EPA  "s  Evaluation 

These  revisions  are  approvable 
because  they  correct  deficiencies  in 
Marv'land's  existing  Stage  I  regulation 
and  expand  the  appHcability  to 
statewide  to  conform  wnth  the  RACT 
Fix-up  and  Catch-up  requirements  of 
the  Act.  These  regulations  now  conform 
to  EPA  guidance. 

In  COM.AR  26.11. 13.04C.  Small 
Storage  Tanks.  Maryland's  use  of  an 
alternative  date  (May  8, 1991  instead  of 
January  1. 1979)  to  distinguish  between 
new  and  old  storage  tanks  is  acceptable 
because  it  conforms  with  the  spirit  of 
EPA's  guidance.  The  January  1, 1979 
date  was  used  in  the  Stage  I  model  rule 
found  in  EPA's  April  1978  document, 
"Regulatory  Guidance  for  the  Control  of 
Volatile  Organic  Compoimd  Emissions 
from  15  Categories  of  Stationary 
Sources,"  to  grandfather  existing  tanks 
in  newly  regulated  areas.  Majyland  used 
the  May  8,  1991  because  that  was  the 
effective  date  of  the  first  amendments  to 
this  regulation  made  to  comply  with  the 
RACT  Fix-up  requirements. 

EPA  is  approving  these  SIP  revisions 
without  prior  proposal  because  the 
Agency  views  them  as  noncontroversial 
amendments  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revisions  should 
adverse  or  critical  comments  be  filed. 
This  action  will  be  effective  on  March 
7,  1995  unless,  within  30  days  of 
publication,  adverse  or  critical 
comments  are  received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  ser\'ing  as  a  proposed  rule.  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  action  will  be  effective 
on  March  7,  1995. 

As  required  by  40  CFR  51.102,  the 
State  of  Maryland  has  certified  that 
public  hearings  with  regard  to  these 
revisions  were  held  in  Maryland  on 
September  30.  1986  in  Baltimore;  on 
October  11.  1990  in  Annapolis;  on 
November  25,  1991  in  Baltimore;  on 
November  17,  18.  and  20.  1992  in 
Frederick,  Centreville,  and  Columbia, 
respectively;  and  on  June  8, 1993  in 
Baltimore. 


Final  Action 

Because  these  revisions  comply  with 
the  RACT  Fix-up  and  Catch-up 
requirements  of  section  182  of  the  Act, 
EPA  is  approving  the  amendments  to 
Maryland's  VOC  RACT  regulations, 
including  Stage  I.  Specifically,  EPA  is 
approving  amendments  to  COMAR 
26.11.11.02,  26.11.11.04,  26.11.13.01, 
26.11.13.02,  26.11.13.04.  26.11.13.07. 
26.11.19.01.  26.11. 19.02A.  F  and  H.  and 
26.11.19.10.  These  revisions  were 
submitted  to  EPA  by  the  State  of 
Maryland  as  SIP  revisions  on  April  5, 
199i.  .'Kpril  2,  1992,  January  18, 1993, 
June  8, 1993,  and  July  19, 1993. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  govenunent  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110,  and 
subchapter  I,  Part  D  of  the  Act  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  state  is 
already  imposing.  Therefore,  because 
the  federal  SIP  approval  does  not 
impose  any  new  requirements,  I  certify 
that  it  does  not  have  a  significant  impact 
on  any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  federal-state 
relationship  under  the  Act,  preparation 
of  a  flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EPA,  427  U.S. 
246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

This  action  has  been  classified  as  a 
Table  2  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  an  October  4, 
1993  memorandum  from  Michael  H. 
Shapiro,  Acting  Assistant  Administrator 
for  Air  and  Radiation.  The  OMB  has 
exempted  this  regulatory  action  from 
E.O.  12866  review. 


Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  7, 1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

The  Regional  Administrator's 
decision  to  approve  or  disapprove  the 
SIP  revision,  pertaining  to  Mar>'land's 
VOC  RACT  Catch-ups  and  Stage  I  Vapor 
Recovery,  will  be  based  on  whether  it 
meets  the  requirements  of  section 
110(a)(2)(A)-(K),  and  Part  D  of  the  Clean 
Air  Act,  as  amended,  and  EPA 
regulations  in  40  CFR  Part  51. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated:  October  19.  1994. 
Peter  H.  Kostmayer, 

Regional  Administrator.  Region  III. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authorin-:  42  U  S.C.  7401-7671q. 

Subpart  V — Maryland 

2.  Section  52.1070  is  amended  by 
adding  paragraphs  (c)  (110),  (111),  (112). 
(113).  and  (114)  to  read  as  follows: 

§  52.1070    Identification  of  plan. 


(c)*   •   • 

(1 10)  Revisions  to  the  Maryland  State 
Implementation  Plan  submitted  on 
April  5. 1991  by  the  Mar>land 
Department  of  the  Environment: 

(i)  Incorporation  bv  reference. 

(A)  Letter  of  April  5,  1991  from  the 
Mar\land  Department  of  the 
Environment  transmitting  additions, 
deletions,  andrevisions  to  Maryland's 
State  Implementation  Plan,  pertaining  to 
volatile  organic  compound  regulations 
in  Mar\  land's  air  quality  regulations. 
Code  of  Man  land  Administrative 
Regulations  (CO.MAR)  26.11. 

(B)  The  addition  of  COMAR 
26.11.13.04,  pertaining  to  loading 
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operations,  i  dopted  by  the  Secretarj'  of 
the  Environ]  nent  on  March  9.  1991. 
effective  Ma  iT  8,  1991. 

(ii)  Additi  )nal  material. 

(A)  Remai  ider  of  April  5. 1991  State 
submittal  pe  rtaining  to  COMAR 
26.11.13.04,  loading  operations. 

(111)  Rev;  sions  to  the  Maryland  State 
[mplementa  ion  Plan  submitted  on 
April  2.  199  >  by  the  Maiyland 
Department  of  the  Environment: 

(i)  Incorpi  iration  by  reference. 

(A)  Letter  of  April  2,  1992  from  the 
Maryland  D  >partment  of  the 
Environmer  t  transmitting  additions.  . 
deletions,  ai  id  revisions  to  Maryland's 
State  Implei  lentation  Plan,  pertaining  to 
volatile  org<  nic  compound  regulations 
in  Marylanc  "s  air  quality  regulations. 
COMAR26.il. 

(B)  Revisi  3ns  to  COMAR 
26.11.13.04  '^(3).  pertaining  to  test 
procedures  or  bulk  gasoline  terminals, 
adopted  by  he  Secretary  of  the 
Environmei  t  on  January  20,  1992. 
effective  Fe  iruary  17.  1992. 

(ii)  Addit  onal  material. 

(A)  Rema  nder  of  April  2. 1992  State 
submittal  p(  rtaining  to  COMAR 
26.11.13.04  ^(3),  test  procediues  for 
bulk  gasolir  e  terminals. 

(112)  Rev  sions  to  the  Maryland  State 
[mplements  tion  Plan  submitted  on 
January  18.  1993  by  the  Mar\'land 
Department  of  the  Environment: 

(i)  Incorp  )ration  bv  reference. 

(A)  Lettei  of  January  18. 1993  from  the 
Mar}' land  C  epartment  of  the 
Environmei  it  transmitting  additions, 
deletions,  a  id  revisions  to  Maryland's 
State  Impie  nentation  Plan,  pertaining  to 
volatile  org  nic  compound  regulations 
in  Marvlani's  air  quality  regulations. 
COMAR  26  11. 

(B)  Revis  ons  to  COMAR 
26.11.13.04i\(3).  pertaining  to  test 
procedures  for  bulk  gasoline  terminals, 
adopted  by  the  Secretary  of  the 
Environme  it  on  January  18, 1993. 
effective  Fe  3ruar>'  15.  1993. 

(ii)  Addil  ional  material. 

(A)  Rema  inder  of  [anuary  18, 1993 
State  subm  ttal  pertaining  to  COMAR 
26.11.13.04  A(3),  test  procedures  for 
bulk  gasoli:  le  terminals. 

(113)  Rev  isions  to  the  Maryland  State 
Implementation  Plan  submitted  on  June 
8. 1993  by  he  Maryland  Department  of 
the  Enviroi  ment: 

(i)  Incorp  oration  by  reference. 

(A)  Lette  of  June  8.  1993  from  the 
Maryland  I  lepartment  of  the 
Environme  it  transmitting  additions, 
deletions.  <  nd  revisions  to  Mar>'land's 
State  ImpU  mentation  Plan,  pertaining  to 
volatile  orj  anic  compound  regulations 
in  Maryland's  air  quality  regulations. 
COMAR  2f  .11. 

(B)  The  f  allowing  revisions  to  the 
provisions  of  COM.'\R  26.11.  adopted  by 
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the  Secretary-  of  the  Environment  on 
March  26.  1993,  effective  April  26. 
1993: 

(1)  Amendments  to  COMAR 
26.11. 11. 02B  and  C.  pertaining  to 
asphalt  paving. 

(2)  Amendments  to  COMAR 
26.11.13.018(1).  the  definition  for  the 
term  bulk  gasoline  plant. 

(3)  Amendments  to  COMAR 
26.11.13.02,  pertaining  to  applicability 
and  exemptions. 

(4)  Amendments  to  COMAR 
26.11.13.04,  pertaining  to  loading 
operations. 

(5)  The  addition  of  new  COMAR 
26.11.13.07.  pertaining  to  plans  for 
compliance. 

(6)  Amendments  to  COMAR 
26.11.19.018(4),  the  definition  for  the 
term  major  stationary  source  of  VOC. 

(7)  Amenchnents  to  COMAR 
26.11.19.02A.  F.  and  H,  pertaining  to 
applicability,  reporting  and 
recordkeeping,  and  plans  for 
compliance,  respectively. 

(8j  Amendments  to  COMAR 
26.11.19.10,  pertaining  to  graphic  arts. 

(ii)  Additional  material. 

(A)  Remainder  of  June  8,  1993  State 
submittal  pertaining  to  COM.-\R 
26.11.11.028  and  C.  COMAR 
26.11.13.018(1).  COMAR  26.11.13.02, 
COMAR  26.11.13.04,  COMAR 
26.11.13.07.  COMAR  26.11.19.018(4), 
COMAR  26.11. 19.02A.  F.  and  H.  and 
COMAR  20.11.19.10. 

(114)  Revisions  to  the  Maryland  State 
Lnplementation  Plan  submitted  on  July 
19.  1993  by  the  Maryland  Department  of 
the  Environment: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  July  19,  1993  from  the 
Mary  land  Department  of  the 
Environment  transmitting  additions, 
deletions,  and  revisions  to  Maryland's 
State  Implementation  Plan,  pertaining  to 
volatile  organic  compound  regulations 
in  Maryland's  air  quality  regulations. 
COMAR  26.11. 

(B)  Revisions  to  COMAR 
26.11.13.04A.  pertaining  to  bulk 
gasoline  terminals,  adopted  by  the 
Secretary-  of  the  Environment  on  June 
2.S.  1993,  effective  July  19,  1993. 

(ii)  Additional  material. 

(A)  Remainder  of  July  19, 1993  State 
submittal  pertaining  to  COMAR 
26.11.13.04A.  bulk  gasoline  terminals. 
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40  CFR  Part  52 

[Region  II  Docket  No.  138.  NY20-1 -6729a, 
FRL-61 24-51 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of  New 
York;  Clean  Fuel  Fleet  Opt  Out 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY;  In  this  action,  the 
Environmental  Protection  Agency  (EPA) 
is  announcing  partial  approval  and 
partial  disapproval  of  the  State 
Implementation  Plan  submitted  by  the 
State  of  New  York  for  the  purpose  of 
meeting  the  requirement  to  submit  the 
Clean  Fuel  Fleet  program  (CFFP)  or  a 
substitute  program  that  meets  the 
requirements  of  the  Clean  Air  Act.  EP.^ 
is  approving  the  State's  plans  for 
implementing  a  substitute  program  to 
opt  out  of  the  light  duty  vehicle  portion 
of  the  CFFP  and  disapproving  the 
State's  commitment  to  adopt  a  CFFP  for 
heavy  duty  vehicles  at  a  future  date 
DATES:  This  final  rule  is  effective  on 
March  7. 1995  unless  adverse  or  critical 
comments  sue  received  by  February  6. 
1995.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  All  comments  should  be 
addressed  to: 

William  S.  Baker.  Chief.  Air  Programs 
Branch.  Air  and  Waste  Management 
Division.  En\'irorunental  Protection 
Agency.  Region  II  Office.  26  Federal 
Plaza,  New  York.  New  York  10278. 
Copies  of  the  state  submittals  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Environmental  Protection  Agent  y.  Air 
Docket  6102,  401  M  Street.  SW., 
Washington.  DC  20460. 
Environmental  Protection  Agency, 
Region  II  Office,  .Mr  Programs  Branch, 
26  Federal  Plaza,  Room  1034A,  New 
York.  New  York  10278. 
New  York  State  Department  of 
Environmental  Conservation.  Division 
of  Air  Resources.  50  Wolf  Road. 
Albany.  Now  York  12233. 
FOR  FUR-rHER  INFORMATION  CONTACT: 
Michael  P.  Moltzen,  Environmental 
Engineer.  Technical  Evaluation  Section, 
Air  Programs  Branch.  Environmental 
Protection  Agency.  26  Federal  Plaza. 
Room  1034A.  New  York,  New  York 
10278.(212)264-2517, 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  182(c)(4)(A)  of  die  Clean  Air 
Act  requires  certain  States,  including 


New  York,  to  submit  for  EPA  approval 
a  State  Implementation  Plan  (SIP) 
revision  that  includes  measures  to 
implement  the  Clean  Fuel  Fleet  program 
(CFFP).  Under  this  program,  a  certain 
specified  percentage  of  vehicles 
purchased  by  fleet  operators  for  covered 
fleets  must  meet  emission  standards  that 
are  more  stringent  than  those  that  apply 
to  conventional  vehicles.  Covered  fleets 
are  defined  as  fleets  of  10  or  more 
vehicles  that  are  centrally  fueled  or 
capable  of  being  centrally  fueled.  The 
program  applies  in  the  New  York 
portion  of  the  New  York-Northern  New 
Jersey-Long  Island  nonattainment  area 
beginning  in  1999.  Section  182(c)(4)(B) 
of  the  Act  allows  states  to  "opt  out  "  of 
the  CFFP  by  submitting  for  EPA 
approval  a  SIP  revision  consisting  of  a 
program  or  programs  that  will  result  in 
at  least  equivalent  long  term  reductions 
in  ozone-producing  and  toxic  air 
emissions  as  achieved  by  the  CFFP.  The 
Clean  Air  Act  directs  EPA  to  approve  a 
substitute  program  if  it  achieves  long- 
term  reductions  in  emissions  of  ozone- 
producing  and  toxic  air  pollutants 
equivalent  to  those  that  would  have 
been  achieved  by  the  CFFP  or  the 
portion  of  the  CFFP  for  which  the 
measure  is  to  be  substituted. 

The  State  of  New  York  submitted  on 
November  13.  1992  a  SIP  revision  which 
committed  it  to  submit  a  substitute 
program  or  programs  in  lieu  of  the 
CFFP,  or  die  CFFP  itself,  by  May  15. 
1994.  Prior  to  EPA  action  on  New  York's 
commitment,  the  Court  of  Appeals  for 
the  District  of  Columbia  ruled  that 
EPA's  conditional  approval  policy  in 
general  was  contrary  to  law.  [NRDCv. 
EPA.  22  F.3d.  1125  (D.C.  Cir.  1994)]. 
The  court  held  that  a  bare  commitment 
from  a  state  was  not  sufficient  to 
warrant  conditional  approval  from  EPA 
under  section  110(k)(4)  of  the  Act. 
Therefore,  following  this  decision,  EPA 
could  not  approve  New  York's 
commitment  of  November  1992. 

However,  in  fashioning  a  remedy  for 
EPA's  improper  use  of  it's  conditional 
approval  authority,  the  .VRDC  Appellate 
court  did  not  want  to  penalize  the  states 
for  their  reliance  on  EP.^'s  actions.  EPA 
also  does  not  believe  that  New  York 
should  lose  its  opportunity  to  opt  out  of 
the  CFFP  with  a  substitute  program  that 
meets  the  requirements  of  section 
182(c)(4)(8)  because  of  EPA's  failure  to 
act  on  New  York's  commitment, 
especially  since  New  York  has,  in 
reliance  on  EPA  advice,  submitted  such 
a  substitute  program  for  EPA  approval 
prior  to  any  EPA  action  on  the 
commitment. 

Therefore,  EPA  will  consider  all 
submissions  made  thus  far  by  the  State 
that  are  intended  to  substitute  for  the 


CFFP.  including  diat  of  May  15, 1994 
which  transmitted  the  New  York  State 
Code  of  Rules  and  Regulations  Part  218. 
the  State's  low  emission  vehicle 
program  and  the  submission  of  August 
9, 1994.  supplementing  the  May  1994 
submittal,  in  conjunction  with  the 
November  1992  commitment. 

The  Act  requires  states  to  observe 
certain  procedural  requirements  in 
developing  implementation  plan 
revisions  for  submission  to  EPA. 
Sections  110(a)(2)  and  172(c)(7)  of  the 
Act  require  states  to  provide  reasonable 
notice  and  opportunity  for  public 
comment  before  accepting  the  submitted 
measures.  Section  110(1)  of  the  Act  also 
requires  states  to  provide  reasonable 
notice  and  hold  a  public  hearing  before 
adopting  SIP  provisions. 

EPA  must  also  determine  whether  a 
state's  submittal  is  complete  before 
taking  further  action  on  the  submittal. 
See  section  110(k)(l).  EPA's 
completeness  criteria  for  SIP  submittals 
are  set  out  in  40  CFR  Part  51,  Appendix 
V{1993). 

II.  State  Submittal 

New  York  submitted  a  SIP  revision  on 
May  15.  1994  (and  supplemented  it  on 
August  9,  1994)  which  substituted  a  low 
emission  vehicle  (LEV)  program  for  the 
light  duty  vehicle  portion  of  the  CFFP. 
The  State  adopted  the  LEV  program. 
New  York's  Part  218,  "Emission 
Standards  for  Motor  Vehicles  and  Motor 
Vehicle  Engines,"  on  April  28. 1992. 
New  York  held  public  hearings  on 
February  8  and  9.  1993  and  on  January 
11,  1994  to  entertain  public  comment  on 
its  1992  and  1993  SIP  revisions, 
respectively;  these  hearings  included 
the  State's  proposal  to  opt  out  of  the 
CFFP  with  LEV  as  a  substitute  program. 
EPA  reviewed  the  State's  submission  for 
completeness,  in  accordance  with  the 
completeness  criteria,  and  on  September 
1,  1994  found  the  submittals  to  be 
complete.  EPA  notified  New  York  in 
writing  of  this  finding. 

New  York's  submittal  divides  the 
CFFP  into  two  separate  requirements; 
that  portion  which  applies  to  light  duty 
fleet  vehicles,  and  a  second  requirement 
for  heavy  duty  fleet  vehicles.  This 
interpretation  is  provided  for  in  sections 
182  and  246  of  the  Clean  Air  Act  (see 
part  III.  of  this  notice,  "Analysis  of  State 
Submission").  The  State  exercised  its 
choice  to  substitute  enough  emission 
reduction  credit  from  its  LEV  program 
for  the  light  duty  portion  of  the  CFFP. 
New  York  has  not  submitted  a  substitute 
for  the  heavy  duty  portion  of  the  CFFP. 
Nor  has  the  State  adopted  the  heavy 
duty  fleet  program. 


III.  Analysis  of  State  Submission 

Section  182(c)(4)  of  the  Clean  Air  Act. 
which  allows  states  required  to 
implement  a  CFFP  to  "opt  out"  of  the 
program  by  submitting  a  SIP  revision 
consisting  of  a  substitute  program, 
requires  that  the  substitute  program 
result  in  emission  reductions  equal  to  or 
greater  than  does  the  CFFP.  Also,  EPA 
can  only  approve  such  substitute 
programs  that  consist  exclusively  of 
provisions  other  than  those  required 
under  the  Clean  Air  Act  for  the  area. 
New  York's  LEV  program  satisfies  both 
of  these  requirements  as  they  pertain  to 
the  light  duty  portion  of  the  fleet 
program. 

Section  182(c)(4)(B)  states  that  a 
measure  can  be  substituted  for  all  or  a 
portion  of  the  CFFP,  and  such  a 
substitute  program  will  be  approvable  if 
it  achieves  long-term  emission 
reductions  equivalent  to  those  that 
would  have  been  achieved  by  the 
portion  of  the  CFFP  for  which  the 
measure  is  to  be  substituted.  Section 
246  implies  that  the  CFFP  can  be 
subdivided  into  a  light  duty  vehicle 
portion  (up  to  8,500  pounds  gross 
vehicle  weight  rating  (GVWR))  and  a 
heavy  duty  vehicle  portion  (from  8.501 
pounds  GVWR  to  26,000  pounds 
GVWR).  This  is  made  apparent  most 
notably  by  section  246(f)(2)(B).  which 
restricts  the  use  of  Clean  Fuel  Fleet 
credits  generated  for  either  light  or 
heavy  duty  fleet  vehicles  to  those 
classes,  respectively.  Credit  trading 
between  weight  classes  is  prohibited. 

In  recognizing  the  severable  nature  of 
the  CFFP.  New  York  has  chosen  to 
submit  a  substitute  measure,  the  State's 
LEV  program,  that  is  intended  to 
substitute  for  only  the  light  duty  portion 
of  the  CFFP.  The  State  must  therefore 
implement  a  heavy  duty  CFFP  which 
also  complies  with  section  246  of  the 
Clean  Air  Act.  New  York  is  currently 
required  by  state  law  to  adopt  and 
implement  a  hea\7  duty  fleet  program 
and  consequently  has  not  chosen  to  opt- 
out  of  the  heavy  duty  portion  of  the 
CFFP.  However,  the  State  has  not  yet 
adopted  a  heavy  duty  fleet  program 
(New  York's  Clean  Air  Compliance  Act 
called  for  adoption  of  the  heavy  duty 
fleet  program  by  May  15,  1994). 

New  York,  in  exercising  its  option 
under  section  177  of  the  Clean  Air  Act. 
has  adopted  a  LEV  program  which 
affects  ail  new  light  duty  vehicles, 
specifically  passenger  cars  and  light 
duty  trucks  under  6.000  lbs.  GMVR  for 
vehicle  model  years  1994  and  later.  The 
LEV  program  is  a  far  reaching, 
technology-forcing  program  designed  to 
improve  the  emissions  performance  of 
vehicles  over  a  long  period  of  time.  The 
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vehicles  participating  in  the  CFFP. 
independent  of  fuel  type,  is  a  combined 
non-methane  hydrocarbon  (NMHC)  plus 
nitrogen  o.xide  (NOx)  standard  of  3.8 
grams  per  brake  horsepower  hour.  This 
is  about  a  50  percent  reduction  from 
1994  heavy  duty  diesel  engine 
requirements  and  would  apply  to  50 
percent  of  affected  heavy  duty  fleet 
vehicles  for  model  year  2000  and  later. 
New  York  has  not  yet  adopted  a  heavy 
duty  CFFP,  nor  has  it  submitted  an 
adequate  substitute  measure  for  the 
heavy  duty  portion  of  the  CFFP. 
Although  the  State  has  legislative 
authority  to  adopt  and  implement  the 
heavy  duty  fleet  program,  EPA  may  not 
approve  a  revision  that  lacks  adopted 
measures. 

As  a  result  of  these  deficiencies,  EPA 
finds,  pursuant  to  40  CFR  section 
52.31(c)(2),  that  New  York  has  failed  to 
meet  one  or  more  of  the  elements  of 
submission  required  by  the  Act. 

This  notice  initiates  the  sanction 
process,  mandated  by  section  179(a)(2) 
of  the  Clean  Air  Act,  as  a  result  of  the 
partial  disapproval  of  the  New  York  SIP 
described  in  this  notice.  Section  179(b) 
of  the  Clean  Air  Act  prescribes  certain 
mandatory  sanctions  that  the 
Administrator  must  impose  upon  a 
finding  that  a  SIP  revision  submitted  by 
a  state  is  not  approvable.  The  two 
sanctions  identified  in  the  Clean  Air  Act 
are:  a  requirement  for  a  two-for-one 
emissions  offsets  in  nonattainment  areas 
for  construction  of  major  new  and 
modified  sources,  and  a  cutoff  of  federal 
funding  for  certain  highway  projects. 
The  Administrator  must  impose  the  first 
sanction  no  later  than  eighteen  months 
of  the  date  of  the  finding  if  the' 
deficiency  has  not  been  corrected  and 
the  second  sanction  no  later  than  six 
months  thereafter.  The  offset  sanction 
would  apply  at  eighteen  months  and  the 
highway  funding  sanction  at  twenty- 
four  months,  although  the 
Administrator  can  change  the  sequence 
of  the  sanctions  and  accelerate  their 
effective  date. 

EPA,  auto  manufacturers,  and  states 
are  currently  considering  the  possibility 
of  developing  a  voluntary  national  LEV- 
equivalent  motor  vehicle  emission 
control  program.  See  59  FR  48664  (9/22/ 
94)  and  59  FR  53396  (10/24/94).  EPA 
does  not  expect  that  this  approval  will 
impede  the  development  or 
implementation  of  such  a  program.  If 
New  York  were  to  participate  in  a  LEV- 
equivalent  program,  it  would  have  the 
opportunity  to  revise  its  clean  fuel  fleet 
substitute  program. 

IV.  Summary'  of  Action 

In  this  rule,  EPA  is  taking  final  action 
to  partially  approve  and  partially 


disapprove  New  York's  SIP  revision 
submitted  to  fulfill  the  Clean  Fuel  Fleet 
requirements  of  the  Clean  Air  Act.  The 
State's  adopted  Part  218  implementing 
the  low  emission  vehicle  program  is  an 
adequate  substitute  for  the  light  duty 
vehicle  portion  of  the  CFFP  under 
section  182(c)(4). 

The  State  has  failed  to  fulfill  the 
requirement  to  submit  the  remaining 
portion  of  the  CFFP,  the  heavy  duty 
vehicle  portion.  EPA  is  disapproving 
this  portion  of  the  State's  submittal 
because  it  does  not  consist  of  a  State- 
adopted  regulation. 

Nothing  in  this  rule  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  reauirements. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  EPA  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  the  EPA  is 
proposing  a  notice  and  comment  period 
to  allow  for  adverse  or  critical 
comments  to  be  considered.  Thus,  this 
direct  final  action  will  be  effective 
March  7, 1995  unless,  by  February  6, 
1995,  adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  rule  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
rule  should  do  so  at  this  time.  If  no 
adverse  comments  are  received,  the 
public  is  advised  that  this  rule  will  be 
effective  March  7,  1995.  (See  47  FR 
27073  and  59  FR  24059). 

Under  the  Regulatory  Flexibiiity  Afet, 
5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 


simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SlP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  natiu-e  of  the 
federal-state  relationship  under  the 
Clean  Air  Act,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v  US  EPA. 
427  US  246,  256-66  (S.Ct.  1976):  42 
U.S.C.  7410(a)(2). 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  review 
under  Executive  Order  12866. 

This  rule  may  be  withdrawn  by  EPA 
pursuant  to  procedures  described  in  this 
Federal  Register  notice.  Before  filing  a 
petition  for  review,  potential  petitioners 
under  section  307(b)(1)  of  the  Act  are 
cautioned  to  determine  whether  EPA 
has  withdrawn  the  rule. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this  rule 
must  be  filed  in  the  United  States  Court 


of  Appeals  for  the  appropriate  circuit 
within  60  days  from  date  of  publication. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  rule  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation 
by  reference,  Nitrogen  dioxide.  Ozone, 
Volatile  organic  compounds. 

Dated:  November  21, 1994. 
William  J.  Muszynski, 

Acting  Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 


Subpart  HH— New  York 

2.  Section  52.1670  is  amended  by 
adding  new  paragraph  (c)(88)  to  read  as 
follows: 

§  52.1670    Identification  of  plan. 

»        •        •        •        « 

(c)'  •  • 

(88)  Revision  to  the  New  York  State 
Implementation  Plan  (SIP)  for  ozone, 
submitting  a  low  emission  vehicle 
program  for  a  portion  of  the  Clean  Fuel 
Fleet  program,  dated  May  15.  1994  and 
August  9. 1994  submitted  by  the  New 
York  State  Department  of 
Environmental  Conservation  (NYSDEC). 

(i)  Incorporation  by  reference.  Part 
218,  "Emission  Standards  for  Motor 
Vehicles  and  Motor  Vehicle  Engines." 
effective  May  28,  1992. 

(ii)  Additional  material. 

May  1994  NYSDEC  Clean  Fuel  Fleet 
Program  description. 

3.  Section  52.1679  is  amended  by 
adding,  in  numerical  order,  a  new  entry 
Part  218  to  the  table  to  read  as  follows: 

§  52.1679    EPA-approved  New  York  State 
regulations. 


New  York  State  regulation 


State  eflective 
date 


Latest  EPA  approval  date 


Comments 


Part  218  "Emission  Standards  lor  Motor  Vetiicles 
and  Motor  Vehicle  Engines ". 


5/28/92 


January  6,  1995  [60  FR  2025) 


|FR  Doc.  95-288  Filed  1-.5-95;  8:4.5  am] 
BILUNG  CODE  6560-S(M> 

40  CFR  Part  52 

[CA  71-7-6801;  FRL-5120-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Santa 
Barbara  County  Air  Pollution  Control 
District  and  San  Diego  County  Air 
Pollution  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  finalizing  the  approval 
of  revisions  to  the  California  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  June  14, 1994. 
The  revisions  concern  rules  from  the 
following  districts:  Santa  Barbara 
County  Air  Pollution  Control  District 
(SBCAPCD)  and  San  Diego  County  Air 
Pollution  Control  District  (SDCAPCD). 
This  approval  action  will  incorporate 


these  rules  into  the  federally  approved 
SIP.  The  intended  effect  of  approving 
these  rules  is  to  regulate  emissions  of 
volatile  organic  compounds  (VOCs)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  The  revised  rules 
control  VOC  emissions  from  polyester 
resin  operations.  Thus,  EPA  is  finalizing 
the  approval  of  these  revisions  into  the 
California  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondar\'  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  February  6,  1995. 

ADDRESSES:  Copies  of  the  submitted 
rules  and  EPA's  evaluation  report  for 
each  rule  are  available  for  public 
inspection  at  EPA's  Region  IX  office 
during  normal  business  hours.  Copies  of 
the  submitted  rule  revisions  are 
available  for  inspection  at  the  following 
locations: 


Rulemaking  Section  (A-5-3).  Air  and 

Toxics  Division.  US.  Environmental 

Protection  Agency.  Region  IX.  75 

Hawthorne  Street.  San  Francisco,  CA 

94105 
Environmental  Protection  Agency,  jerry 

Kurtzweg  ANR  443,  401  "M"  Street,' 

SVV..  Washington,  DC  20460 
Santa  Barbara  County  Air  Pollution 

Control  District,  26  Castilian  Drive.  B- 

23  Goleta,CA  93117 
San  Diego  County  Air  Pollution  Control 

District,  9150  Chesapeake  Drive,  San 

Diego,  CA  92123-1096 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard,  Rulemaking 
Section,  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX.  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1197. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  14,  1994  in  59  FR  30562,  EPA 
proposed  to  approve  the  following  rules 
into  the  California  SIP:  SBCAPCD's  Rule 


2026 


/lir: 


349.  Polyester 
SDCAPCD' 
Operations, 
on  April  27 
adopted  Ru 
Both  rules 
California 
on  November 
submitted 
SIP-Call  an( 
182(a)(2)(A 
nonattainm^nt 
available 
rules  for  oz(Jne 
guidance 
requiremen  s 
A  detailed 
for  each  of 
nonattainm^nt 
NPRM  citec 
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Resin  Operations;  and 
Rule  67.12,  Polyester  Resin 
SBCAPCD  adopted  Rule  349 
,  1993  and  SDCAPCD 
e67.12on  Aprils,  1993. 
V  'ere  submitted  by  the 

Resources  Board  (CARB) 
18, 1993.  These  rules  were 
response  to  EPA's  1988 
the  CAA  section 
requirement  that 

areas  fix  their  reasonably 
control  technology  (RACT) 

in  accordance  with  EPA 
interpreted  the 
_  ,  of  the  pre-amendment  Act. 
c  iscussion  of  the  background 
above  rules  and 
areas  is  provided  in  the 
above. 


t  le  i 


EPA  has  (  valuated  all  of  the  above 
rules  for  coi  isistency  with  the 
requiremen  s  of  the  CAA  and  EPA 
regulations  md  EPA  interpretation  of 
these  requii  gments  as  expressed  in  the 
various  EP/  policy  guidance  documents 
referenced  i  ii  the  NPRM  cited  above. 
EPA  has  foi  nd  that  the  rules  meet  the 
applicable  1  PA  requirements.  A 
detailed  dis  :ussion  of  the  rule 
provisions  (  nd  evaluations  has  been 
provided  in  59  FR  30562  and  in 
technical  si  pport  documents  (TSDs) 
available  at  EPA's  Region  IX  office 
(TSDs  dated  February  28,  1994— 
SBCAPCD  Rule  349  and  March  1. 
1994_SDC\PCD  67.12). 

Response  t«i  Public  Comments 


A  30-day 
provided  ir 
were  receiv  3d 


EPA  Actior 


EPA  is  fi 
the  above 
California 
submittal  uhder 
meeting  th( 
110(a)  and 
approval  acjtion 
rules  into 
The  intend^ 
rules  is  to 
accordance 
CAA. 


ri  lies 
SIP 


r;; 


Nothing 
construed 
establishi 
request  for 


revision  to 
plan  shall 
light  of 
and  envi 
relation  to 
regulatory 


le  I 
spe;i 


JMI 


public  comment  period  was 
59  FR  30562.  No  comments 


alizing  action  to  approve 
for  inclusion  into  the 
.  EPA  is  approving  the 
section  110(k)(3)  as 
requirements  of  section 
>art  D  of  the  CAA.  This 
will  incorporate  these 
federally  approved  SIP. 
effect  of  approving  these 
gulate  emissions  of  VOCs  in 
with  the  requirements  of  the 


as 


n; 


n  this  action  should  be 
permitting  or  allowing  or 
a  precedent  for  any  future 
•evision  to  any  state 
implement;  ition  plan.  Each  request  for 
the  state  implementation 
3  considered  separately  in 
ific  technical,  economic, 
roi  unental  factors  and  in 
:  elevant  statutory  and 
:  equirements. 


Regulatory  Process 

The  OMB  has  exempted  this  action 
from  review  under  Executive  Order 
12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1. 1982. 

Dated:  December  1. 1994. 
Nora  L.  McGee, 
Acting  Regional  Administrator 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)  (194)(i)(D)  and  (E) 
to  read  as  follows: 

§  52.220    Identification  of  plan. 

•  •         •         *         * 

(c)  *  •   * 
(194)   •   *    • 

(i)  *  *   * 

(D)  Santa  Barbara  County  Air 
Pollution  Control  District. 

[1]  Rule  349,  adopted  on  April  27, 
1993. 

(E)  San  Diego  County  Air  Pollution 
Control  District. 

(3)  Rule  67.12,  adopted  on  April  6. 
1993. 

•  «         •         »         * 

(FR  Doc.  95-291  Filed  1-5-95;  8:45  am] 
BILLINO  CODE  6S60-60-P 


40  CFR  Parts  52  and  81 
[AL  3ft-1-6571a;  FRL-5123-8] 

Clean  Air  Act  Approval  and 
Promulgation  of  Redesignation  of  the 
Leeds  Area  of  Jefferson  County, 
Alabama,  to  Attainment  for  Lead 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

summary:  EPA  is  approving  the  State 
Implementation  Plan  (SIP)  submitted  by 
the  State  of  Alabama  through  the 


Alabama  Department  of  Environmental 
Management  (ADEM)  for  the  purpose  of 
redesignating  the  Leeds  area  of  Jefferson 
County  from  nonattainment  to 
attainment  status  for  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  lead.  The  maintenance  plan  was 
submitted  by  the  State  to  satisfy  the 
federal  requirements  necessary  to 
redesignate  an  area  frtjm  nonattainment 
to  attainment. 

DATES:  This  final  rule  is  effective  on 
M£ut;h  7, 1995  unless  adverse  or  critical 
comments  are  received  by  February  6. 
1995.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Comments  may  be  mailed  to 
Kimberly  Bingham  at  the  EPA  Region  4 
address  listed.  Copies  of  the  material 
submitted  by  ADEM  may  be  examined 
during  normal  business  hours  at  the 
following  locations: 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency.  401  M  Street,  SW., 
Washington,  DC  20460. 
Environmental  Protection  Agency, 
Region  4  Air  Programs  Branch,  345 
Courtland  Street,  Atlanta,  Georgia 
30365. 
Alabama  Department  of  Environmental 
Management,  Office  of  General 
Counsel,  1751  Cong.  W.  L.  Dickinson 
Drive,  Montgomery,  Alabama  36130. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Bingham,  Regulatory  Planning 
and  Development  Section,  Air  Programs 
Branch,  Air  Pesticides  and  Toxics 
Management  Division.  Region  4 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE.,  Atlanta.  Georgia 
30365.  The  telephone  number  is  (404) 
347-3555  extension  4195. 
SUPPLEMENTARY  INFORMATION:  On 
January  6, 1992,  the  Leeds  area  of 
Jefferson  Coimty  was  designated 
nonattainment  for  lead.  Since  then  the 
major  source  of  lead  emissions  in  the 
area,  a  facility  operated  by  International 
Lead  Company  (ILCO)  has  piirivianently 
closed,  and  monitoring  data  from  the 
area  demonstrates  that  the  area  has 
attained  the  NAAQS  for  lead.  Section 
107(d)(3)(E)  of  the  Clean  Air  Act  (CAA) 
permits  nonattainment  areas  that  have 
attained  the  lead  NAAQS  to  be 
redesignated  attainment  provided 
certain  criteria  are  met.  Consequently, 
the  State  of  Alabama  submitted  a 
request  to  redesignate  the  Leeds  area  to 
attainment  on  July  16, 1993. 

Section  107(d)(3)(E)  of  the  CAA,  as 
amended  in  1990,  sets  forth  the 
requirements  that  must  be  met  for  a 
nonattainment  area  to  be  redesignated  to 
attainment.  It  states  that  an  area  can  be 


redesignated  to  attainment  if  the 
following  conditions  are  met. 

1.  The  EPA  has  determined  that  the 
NAAQS  for  lead  has  been  attained. 

2.  The  applicable  implementation 
plan  has  been  fully  approved  by  EPA 
under  section  llQ(k). 

3.  The  EPA  has  determined  that  the 
improvement  in  air  quality  is  due  to 
permanent  and  enforceable  reductions 
in  emissions. 

4.  The  State  has  met  all  applicable 
requirements  for  the  area  under  section 
110  and  part  D. 

5.  The  EPA  has  fully  approved  a 
maintenance  plan,  including  a 
contingency  plan,  for  the  area  under 
section  175A. 

On  March  3,  1992,  ILCO,  the  source 
of  emissions  that  led  to  the  lead 
nonattainment  designation  for  the  Leeds 
area,  was  permanently  shut  down  and 
dismantled.  On  May  3, 1993,  the  State 
of  Alabama  through  ADEM  submitted  a 
request  to  redesignate  the  Leeds  area  of 
Jefferson  County  from  nonattainment  to 
attainment  status  for  lead.  Because  the 
May  3,  1993,  submittal  was  not 
complete  and  it  did  not  adequately 
address  all  of  the  requirements,  EPA 
recommended  that  the  request  be 
withdravkTi  and  a  complete  SIP  package 
be  submitted.  On  December  8,  1993,  in 
a  letter  from  Mr.  James  W.  \NaiT  to  Mr. 
Patrick  Tobin,  ADEM  withdrew  the  May 
3, 1993,  package.  A  second  submittal 
dated  July  16, 1993,  was  received  by 
EPA,  along  with  a  request  for  parallel 
processing.  The  request  for  parallel 
processing  was  based  upon  the  fact  that 
the  maintenance  plan  did  not  become 
state  effective  until  after  the  public 
hearing,  August  18, 1993.  The  State  did 
not  receive  any  adverse  comments 
during  the  public  hearing  or  the  30  day 
comment  period. 

On  SPDtember  28,  1993,  the  effective 
SIP  revisions  were  submitted  by  ADEM 
revising  the  request  to  redesignate  the 
Leeds  area  of  Jefferson  County  from 
nonattainment  to  attainment  for  lead.  A 
letter  of  completeness  was  mailed  on 
October  7, 1993,  to  Mr.  Richard  E. 
Grusnick  from  Mr.  Winston  A.  Smith  for 
the  revised  submittal.  The  State  of 
Alabama  redesignation  request  for  the 
Leeds  area  of  Jefferson  County  meets  the 
requirements  of  Section  107(d)(3)(E). 
The  following  is  a  description  of  how 
each  requirement  has  been  achieved. 

1.  Attainment  of  the  Lead  NAAQS 

To  demonstrate  that  the  Leeds  area  is 
in  attainment  with  the  NAAQS  for  lead, 
ADEM  included  air  quality  data  for  the 
years  1991-1993  in  the  submittal.  No 
exceedances  of  the  lead  standard  have 
occurred  since  the  ILCO  shutdown  on 
March  6. 1992.  This  amount  of 


monitoring  data  (more  than  11 
consecutive  quarters  at  the  present  time) 
without  an  exceedance  of  the  lead 
standard  is  adequate  to  demonstrate 
attainment  of  the  standard.  Modeling  is 
also  required  to  redesignate  an  area  to 
attainment.  The  EPA  believes  that  the 
EPA  approved  1988  SIP,  which 
included  a  modeling  analysis  which 
satisfies  this  requirement.  The  State  of 
Alabama  will  continue  to  monitor  the 
air  quality  of  the  Leeds  area  to  verify 
attainment  status  and  continued 
maintenance. 

2.  The  Area  Has  Met  All  Applicable 
Requirements  Under  Section  110  and 
Parte  of  the  CAA 

To  be  redesignated  to  attainment, 
section  107(d)(3)(E)  requires  that  an  area 
must  have  met  all  applicable 
requirements  of  section  1 10  of  part  D  of 
title  I  of  the  CAA.  EPA  interprets  section 
107(d)(3)(E)(v)  to  mean  that  for  a 
redesignation  request  to  be  approved, 
the  State  must  have  met  all 
requirements  that  applied  to  the  subject 
area  prior  to  or  at  the  time  of  a  complete 
redesignation  request.  Requirements  of 
the  CAA  that  come  due  subsequently 
continue  to  be  applicable  to  the  area  at 
those  later  dates  (see  section  175A(c)) 
and.  if  the  redesignation  is  disapproved, 
the  State  remains  obligated  to  fulfill 
those  requirements.  Therefore,  for 
purposes  of  redesignation,  to  meet  the 
requirement  that  the  SIP  meet  all 
applicable  requirements  under  the  CAA, 
EPA  has  reviewed  the  Leeds  SIP  to 
ensure  that  it  satisfies  all  requirements 
due  under  the  CAA  prior  to  or  at  the 
time  the  State  of  Alabama  submitted  its 
redesignation  request  (i.e..  July  16, 
1993). 

A.  Section  110  Requirements 

On  October  28,  1988.  EPA  fully 
approved  Alabama's  SIP  for  tne  Leeds 
area  of  Jefferson  County  as  meeting  the 
requirements  of  section  110  of  the  1977 
CAA  (see  52  FR  47686).  Although 
section  110  was  amended  by  the  Clean 
Air  Act  Amendments  (CAAA)  of  1990. 
EPA  has  reviewed  the  Leeds  SIP  and 
believes  that  it  meets  the  requirements 
of  the  section  110(a)(2). 

B.  Part  D  Requirements 

Before  a  lead  nonattainment  area  may 
be  redesignated  to  attainment,  the  State 
must  have  fulfilled  the  applicable 
requirements  of  part  D.  Subpart  1  of  part 
D  establishes  the  general  requirements 
applicable  to  all  nonattainment  areas 
and  subpart  5  of  part  D  establishes 
certain  requirements  applicable  to  lead 
nonattainment  areas.  Section  191(a) 
required  the  subhiission  of 
nonattainment  SIPs  meeting  the 


requirements  of  part  D  for  areas 
designated  nonattainment  for  lead  after 
the  1990  CAAA,  such  as  Leeds,  within 
18  months  of  the  designation.  As  Leeds 
was  designated  nonattainment  on 
January  6,  1992,  its  part  D  SIP  was  due 
on  July  6, 1993,  a  date  preceding  the 
submission  of  the  complete 
redesignation  request  for  the  area.  Thus, 
to  be  redesignated,  the  Leeds  area  SIP 
must  satisfy  the  requirements  of  part  D 
applicable  to  lead  nonattainment  areas. 
These  requirements  include  section 
192(a)'s  requirement  that  the  SIP 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than  5  years 
from  the  date  of  the  nonattainment 
designation  and  the  requirements  of 
section  172(c).  The  EPA  has  reviewed 
the  SIP  submission  from  the  State  of 
Alabama  and  determined  that  it  meets 
all  of  the  relevant  requirements. 

The  requirements  of  sections  172(c) 
and  192(a)  for  providing  for  attainment 
of  the  lead  NAAQS,  and  the 
requirements  of  section  172(c)  for 
requiring  reasonable  further  progress 
(RFP),  and  the  imposition  of  reasonably 
available  control  measures  (RACM)  have 
been  satisfied  through  the  permanent 
closure  of  the  ILCO  facility  and  the 
demonstration  that  the  area  is  now 
attaining  the  standard.  The  EPA  notes 
that  the  ILCO  facility  has  been 
dismantled  and  its  permit  revoked. 
Moreover,  section  172(c)(9)  contingency 
measures  are  not  required  as  the  area  is 
attaining  the  standard.  See  General 
Preamble  for  the  Implementation  of 
Title  I,  57  FR  13498,  13564  (April  16. 
1992). 

The  State  of  Alabama  has  submitted 
an  emissions  inventory  for  1992  that 
fulfills  the  emissions  inventory 
requirements  of  section  172(c)(3). 
Consequently,  that  requirement  has 
been  satisfied. 

With  respect  to  the  requirement  that 
an  area  seeking  redesignation  must  have 
submitted  and  received  full  approval  of 
a  part  D  New  Source  Review  (NSR) 
program  required  by  section  172(c)(5). 
EPA  has  determined  that,  if  an  area 
seeking  redesignation  demonstrates 
maintenance  of  the  standard  without  a 
part  D  NSR  program,  such  a  program 
need  not  be  adopted  and  approved  in 
order  for  the  area  to  be  redesignated. 
(See  the  memorandum  from  Mary 
Nichols.  .Assistant  Administrator  for  Air 
and  Radiation  to  Air  Division  Directors. 
October  14,  1994).  As  the  State  of 
Alabama  has  demonstrated  that  the 
Leeds  area  will  maintain  the  lead 
standard  with  a  part  C  PSD  program, 
rather  than  a  part  D  NSR  program,  in 
place,  the  requirement  for  having  a  fully 
approved  part  D  NSR  program  need  not 
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be  fulfilled  foi 
redesignated 


the  Leeds  area  to  be 
attainment. 


to 

3.  Permanent  ^nd  Enforceable 
Improvement  in  Air  Quality 

ADEM  prov  ded  a  copy  of  the  revoked 
air  permit  dat(  id  March  4. 1992,  from  the 
Jefferson  Com  ty  Department  of  Health. 
Air  Pollution  'rogram,  proving  that 
ILCO,  the  maj  )r  source  of  lead 
emissions  had  ceased  operation  and  was 
dismantled.  Bised  on  1992  data.  ILCO 
was  responsih  le  for  almost  80  percent  of 
the  lead  emisi  ions  for  the  Leeds 
nonattainmen  t  area.  The  total  lead 
emissions  identified  in  the  1992 
inventory  fror  i  the  Leeds  area  that 
remained  afte  •  the  ILCO  shutdown  are 
2. 63  tons  per ;  rear  emitted  from  ACME 
Packaging.  Sii  ice  the  ILCO  facility  has 
ceased  operat:  on  and  has  been 
dismantled,  tl  le  improvement  in  air 
quality  resulting  in  attainment  of  the 
standard  is  permanent  and  enforceable. 
Monitoring  w  11  continue  in  the  Leeds 
area  ensuring  that  the  lead  NAAQS 
continues  to  b  e  maintained. 

4.  Maintenance  Plan 

Section  175(A)  of  the  CAA  requires 
states  that  sut  mit  a  redesignation 
request  for  a  i  onattainment  area  under 
section  107(d  to  include  a  maintenance 
plan  to  ensun  that  the  attainment  of 
NAAQS  for  any  pollutant  is  maintained. 
The  plan  mus ;  demonstrate  continued 
attainment  of  the  applicable  NAAQS  for 
at  least  ten  ye  irs  after  the  approval  of  a 
redesignation  to  attainment.  Eight  years 
after  the  rede<  ignation,  the  State  must 
submit  a  revis  ed  maintenance  plan 
demonstratini ;  attainment  for  the  ten 
years  foUowir  g  the  initial  ten  year 
period.  To  provide  for  the-possibility  of 
future  NAAQ  5  violations,  the 
maintenance  )lan  must  contain  such 
contingency  t  measures  as  the 
Administrate;  deems  necessary  to 
assure  that  th  5  State  will  promptly 
correct  any  vi  olation  of  the  standard 
that  occurs  af  er  redesignation.  The 
contingency  j  revisions  are  to  include  a 
requirement  t  lat  the  State  will 
implement  al  measures  for  controlling 
the  air  poUuti  mt  concerned  that  were 
contained  in '  he  SIP  prior  to 
redesignation . 

The  State  of  Alabama  through  ADEM 
has  submitted  a  maintenance  plan  to 
ensure  that  the  lead  NAAQS  is 
protected.  Thp  maintenance  plan  for  the 
Leeds  area  of  [Jefferson  County,  Alabama 
is  comprised  pf  a  base  year  emissions 
inventory,  a  maintenance  demonstration 
and  the  part  (I  PSD  program.  The  EPA 
beheves  that  this  submittal  is  adequate 
for  the  Leeds  area. 

The  State  nas  demonstrated  that  the 
lead  standarc  will  be  maintained.  The 
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ILCO  facility,  the  only  major  lead  source 
that  existed  in  Leeds,  has  been 
permanently  closed  and  dismantled. 
The  only  remaining  lead  emissions 
source  is  ACME  Packaging,  which  has 
emissions  well  below  the  5  ton  per  year 
threshold  for  being  classified  as  a  lead 
point  source  (40  CFR  51.100(k)).  Since 
ACME  Packaging  is  not  considered  a 
point  source  under  EPA's  regulations  it 
is  not  even  required  to  meet  R.^CM 
requirements.  As  previously  discussed, 
the  Leeds  area  has  been  in  continuous 
attainment  of  the  lead  standard  since 
the  closure  of  the  ILCO  facility,  and  EPA 
believes,  based  on  the  low  monitored 
levels  of  lead  emissions,  which  are  well 
below  the  NAAQS.  that  the  Leeds  area 
will  continue  to  remain  in  attainment 
notwithstanding  the  existence  of 
continued  emissions  from  ACME 
Packaging's  facility.  The  applicability  of 
the  State's  fully  approved  part  C  PSD 
program,  which  establishes  permitting 
requirements  for  any  new  sources  with 
the  potential  to  emit  0.6  tons  per  year 
of  lead,  provide  adequate  assurance 
that  the  N.^AQS  will  continue  to  be 
attained  during  the  maintenance  period. 

The  EPA  does  not  believe  any 
additional  contingency  measures  are 
needed.  The  lead  emissions  from  the 
ACME  Packaging  facility  are  so  low  that 
EPA  does  not  believe  it  reasonable  to 
expect  that  they  could  cause  a  violation 
of  the  NAAQS.  Nevertheless, 
monitoring  of  the  Leeds  area  will 
continue  and  appropriate  actions  could 
be  taken  in  the  event  of  a  violation  of 
the  standard. 

With  respect  to  the  requirement  of 
section  175A  that  the  contingency 
provisions  of  a  maintenance  plan 
include  all  control  measures  previously 
contained  in  the  SIP,  EPA  believes  that 
the  requirement  is  satisfied  in  this 
instance  even  though  the  State  is  not 
carrying  forward  as  contingency 
measures  the  source-specific  control 
requirements  previously  applicable  to 
the  ILCO  facility.  Carrying  forward 
those  requirements  as  contingency 
measures  would  serve  no  useful 
purpose  in  light  of  the  permanent 
closure  of  that  facility  and  the 
revocation  of  its  permit.  Moreover,  any 
attempt  to  reopen  a  facility  on  the  same 
site  would  be  subject  to  the  permitting 
requirements  of  the  State's 
preconstruction  review  program. 

Final  Action 

In  this  action,  EPA  is  approving  the 
redesignation  of  the  Leeds  area  to 
attainment  for  lead  and  the 
accompanying  SIP  revision  submitted 
by  the  State  of  Alabama,  because  EPA 
believes  that  Alabama  has  addressed  all 
of  the  requirements  of  the  CAA  and  the 


culpable  lead  source  has  been 
permanently  shut  down.  This  action  is 
being  taken  without  prior  proposal 
because  the  changes  are 
noncontroversial  and  EPA  anticipates 
no  significant  comments  on  them.  The 
public  should  be  advised  that  this 
action  will  be  effective  March  7, 1995. 
However,  if  adverse  or  critical 
comments  are  received  by  February  6, 
1995,  this  action  will  be  withdrawn  and 
two  subsequent  documents  will  be 
published  before  the  effective  date.  One 
document  will  withdraw  the  final 
action.  The  second  document  will  be 
the  final  rulemaking  notice  which  will 
address  the  comments  received. 

Under  section  307(b)(1)  of  the  CAA, 
42  U.S.C.  7607  (b)(1),  petitions  for 
judicial  review  of  this  action  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
March  7, 1995.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2)  of  the  CAA,  42  U.S.C.  7607 
(b)(2)). 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989,  (54  FR  2214-2225).  as 
revised  by  an  October  4, 1993. 
memorandum  from  Michael  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  document  will 
inform  the  general  public  of  these 
tables.  On  January  6,  1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  Section  3  of 
Executive  Order  12291  for  two  years. 
The  USEPA  has  submitted  a  request  for 
a  permanent  waiver  for  Table  2  and 
Table  3  SIP  revisions.  The  OMB  has 
agreed  to  continue  the  temporary  waiver 
until  such  time  as  it  rules  on  EPA's 
request.  This  request  continues  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit  ' 


enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
C.\A,  preparation  of  a  regulatory 
flexibility  anah'sis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CA.\ 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976):  42  U.S.C. 
7410(a)(2). 

Redesignation  of  an  area  to  attainment 
under  section  107(d)(3)(e)  of  the  CAA 
does  not  impose  any  new  requirements 
on  small  entities.  Redesignation  is  an 
action  that  affects  the  status  of  a 
geographical  area  and  does  not  impose 
any  regulatory  requirements  on  sources. 
The  Administrator  certifies  that  the 
approval  of  the  redesignation  request 


will  not  affect  a  substantial  number  of 
small  entities. 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations, 
Lead. 

40  CFR  Part  81 

,Mr  pollution  control. 

Dated:  December  7. 1994. 
Patrick  M.  Tobin, 

Acting  Regional  Administrator. 

Chapter !,  title  40  of  the  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42. U.S.C.  7401-7671q. 

Subpart — B  Alat>ama 

2.  Section  52.50  is  amended  by 
adding  paragraph  (c)(66)  to  read  as 
follows: 

Alabama-Lead 


§52.50    Identiftcstionolplan. 

*  •  *  «  * 

(c)*   -  * 

(66)  The  Alabama  Department  of 
Environmental  Management  has 
submitted  revisions  to  Alabama  SIP  on 
September  28, 1993.  These  resisions 
address  the  requirements  necessary  to 
change  the  Leeds  area  of  Jefferson 
County,  Alabama,  from  nonattainment 
to  attainment  for  lead.  The  submittal 
includes  the  maintenance  plan  for  the 
Leeds  Area. 

(i)  Incorporation  by  reference. 

(A)  Plan  for  Maintenance  of  the 
NAAQS  for  Lead  in  the  Jefferson  County 
(Leeds)  Area  after  Redesignation  to 
Attainment  Status  effective  on 
September  28, 1993. 

(ii)  Additional  information.  None. 

PART  81— {AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

.\u«horit>-:  42.U.S.C  7401-7671q 

2.  5»ection  81.301  is  amended  by 
revising  the  table  for  Lead  to  read  as 
follows: 

§81.301     Alabama. 


Designated  area 

Designation 

ClasstficatJon 

Date 

Type 

Date 

Type 

Statewide   

March  7 

199F 

Attatnmeni, 

jFR  Dcx;.  95-2«4  Filed  1-5-95;  8:45  am] 
BILLING  CODE  SSeO-SO-P 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  201-3,  201-9,  201-18, 
201-20, 201-21,  201-23,  and  201-39 

RIN:  3090-AE75 

Amendment  of  Miscellaneous  FIRMR 
Provisions;  Correction 

AGENCY:  Information  Technology 

Service,  GSA. 

ACTION:  Final  rule:  correction. 

SUMMARY:  This  document  implements 
technical  corrections  to  a  final  rule 
regarding  updating  General  Services 
Administration  (GSA)  offices  and 
symbols  and  clarifying  various  Federal 
Information  Resources  Management 
(FIRMR)  provisions  which  were 
published  on  Wednesday,  November  30, 


1994,  (59  FR  61281)  and  began  on  page 
61281  in  the  Federal  Register 

EFFECTIVE  DATE:  December  30.  1 994. 
FOR  FURTHER  INFORMATION  CONTACT:  R. 
Stewart  Randall,  Jr.,  GSA,  Office  of 
Information  Resources  Management 
Pohcy.  telephone  (202)  501-4469  (v)  or 
(202)  501-0657  (tdd) 

In  41  CFR  Chapter  201  Amendment  of 
Miscellaneous  FIRMR  provisions 
beginning  on  page  61261  in  the  issue  of 
Wednesday,  November  30. 1994,  make 
the  following  corrections: 

§201-3.402    [Corrected] 

1.  On  page  61282,  in  the  second 
column,  in  §201-3.402,  paragraph  (b)  is 
corrected  by  removing  the 
correspondence  symbol  (KMR)  and 
replacing  it  with  the  correspondence 
symbol  "(KAR)". 

§  201  -a.202-1    [Corrected] 

2.  On  page  61282,  in  the  second 
column,  in  §201-9.202-1.  paragraph 
(b)(7)  is  corrected  by  removing  the 
correspondence  symbol  "(KMR)"  and 


replacing  it  with  the  correspondence 
symbol  "(KAR)". 

§201-9.202-2    [Corrected] 

3.  On  page  61282,  in  the  spcoi^J 
column,  in  §201-9.202-2,  paragraph 
(b)(l)(ix)  is  corrected  by  removing  the 
correspondence  symbol  "(KMA)  '  and 
replacing  it  with  the  correspondence 
symbol  "(KAA)". 

§201-18.003    [Corrected] 

4.  On  page  61282,  in  the  second 
column,  in  §201-18.003,  line  five  is 
corrected  by  removing  the 
correspondence  s\Tnbol  "(KMA)"  and 
replacing  it  with  the  correspondence 
symbol  -[KAAY'. 

§201-50.303    [Corrected] 

5.  On  page  61282,  in  the  third 
column,  in  §201-20.303,  paragraph 
(d)(2).  fine  five  is  corrected  by  removing 
the  correspondence  symbol  "(KMR)" 
and  replacing  it  with  the  , 
correspondence  symbol  "(KAR)".             \ 
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pa^B 


§201-20.306 
6.  On 

column,  in 
{a)(7)  is 
correspon 
replacing  it 
symbol  "(kKa) 


[Corrected] 

61282.  in  the  third 
5  201-20.305.  paragraph 
cor  ected  by  removing  the 
dpnce  symbol  "(KMA)"  and 
with  the  correspondence 


§ 

in 


201 


1-21.403 
On  p< 
201-201403. 


[Corrected] 

61283,  in  the  first  column, 
i.i  si.ui-i.«-.03,  paragraph  {a)(2)(iii),  is 
corrected  b  i  removing  the 

'  ;nce  symbol  "(KMA)"  and 
with  the  correspondence 


respond 
lacing  it 


'mbol'lK^A) 


corn 
repli 

syi  ' 

§201-21.60^ 

8.  On 
in  §  201- 
(d)(3)  are 
correspon 
replacing 
symbol 


paje 


[Corrected] 

61283,  in  the  first  column, 
2(1603.  paragraphs  (d)(1)  and 
C(  irrected  by  removing  the 
djnce  symbol  "(KMR)"  and 
ill  with  the  correspondence 


(KAR)- 


§201-21.60^ 
9.  On  pa 
in§201-2C 
removing 
••(KMA)" 
correspon 


tie 
a:  id 


d2nce 


page 


§201-39.00 

11.  On 
column,  in 
bv  removir  g 
"(KMR)" 


aid 
corresponc  ence 


corresponc  ence 


,1 


replacing 
symbol  "(HAR) 


pige 
thj 


§201-39.104-1 

13.  On 
column, 
37.104-1 
•'§201-39. 
is  correcte 
corrcspon^e 
replacing 
svmbol 


1 


§201-39 
14.  On 

column,  ir 
by  removi 
•'(KMA) 


[Corrected] 

e  61283,  in  the  first  column, 
604(a)  is  corrected  by 
correspondence  symbol 
replacing  it  with  the 
symbol  "(KAA)". 


§201-23.oa     [Corrected] 

10.  On  pi  ige  61283,  in  the  first 
column,  in  §  201-23.003,  paragraph  (a) 
and  (c)  are  :orrected  by  removing  the 
correspond  ence  symbol  •'(KMA)^'  and 
replacing  il  with  the  correspondence 
svmbor'(KAA)". 


[Corrected] 
61283,  in  the  first 
§  201-39. 001(b)  is  corrected 
the  correspondence  symbol 
replacing  it  with  the 
symbol  ••KML"  and 
with  ••KAL". 


replacing  i 

§  201  -39. 10-6    [Corrected] 

2.  On  pa  ;e  61283.  in  the  third 
column,  in  §  201-101-6,  paragraph  (b) 
is  corrected  by  removing  the 

symbol  •'(KMR)"and 
with  the  correspondence 


[Corrected] 

61283. in  the  third 
section  numbering  "201- 
;hould  be  corrected  to  read 
04-1"  and  paragraph  (b)(3) 
by  removing  the 
nee  symbol  "(KMR)  '  and 
with  the  correspondence 


(JAR)- 


33>4-1 


[Corrected] 
61284.  in  the  first 
§  201-39.3304-1  is  corrected 
the  correspondence  symbol 
replacing  it  with  the 
correspondence  symbol  ••(KAA)". 


page  I 


iigl 
and 


Dated.  December  23, 1994. 
Margaret  Truntich, 

Director,  Regulations  Analysis  Division. 
(FR  Doc.  95-361  Filed  1-5-95;  8:45  ami 

BILLING  CODE  6a20-2S-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  7108 

[CA-050-71 23-00-6251;  CACA  7618] 

Partial  Revocation  of  Secretarial  Order 
Dated  April  20, 1922;  California 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  revokes  a 
Secretarial  Order  dated  April  20, 1922, 
insofar  as  it  affects  43.92  acres  of  public 
lands  withdrawn  for  the  Bureau  of  Land 
Management's  Powersite  Classification 
No.  29.  The  land  is  no  longer  needed  for 
this  purpose,  and  the  revocation  is 
necessary  to  permit  disposal  of  the  land 
through  land  exchange  under  Section 
206  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  This  action 
will  open  the  land  to  surface  entry 
unless  closed  by  overlapping 
withdrawals  or  temporary  segregations 
of  record.  The  land  has  been  and 
remains  open  to  mineral  leasing  and  to 
mining  under  the  provisions  of  the 
Mining  Claims  Rights  Restoration  Act  of 
1955. 

EFFECTIVE  DATE:  February  6.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Marti,  BLM  California  State 
Office,  2800  Cottage  Way,  Sacramento, 
California  95825,  916-978-4820. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  The  Secretarial  Order  dated  April 
20,  1922,  which  withdrew  public  lands 
for  Powersite  Classification  No.  29,  is 
hereby  revoked  insofar  as  it  affects  the 
following  described  land: 

Mount  Diablo  Meridian 

T.  32  N.,  R.  8  VV., 

S«c.  32,  lot  3  (formerly  described  as 
SW'aSE'A). 

The  area  described  contains  43.92  acres  in 
Trinity  County. 

2.  At  10  a.m.  on  February  6,  1995,  the 
land  will  be  opened  to  the  operation  of 
the  public  land  laws  generally,  subject 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  All  valid  applications 


received  at  or  prior  to  10  a.m.  on 
February  6,  1995,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 


Dated;  December  23,  1994. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
|FR  Doc.  95-281  Filed  1-5-95:  8:45  am) 
BILLING  CODE  4310-40-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

49  CFR  Part  382 

[FHWA  Docket  Nos.  MC-116,  MC-92-19, 
MC-92-23] 

PIN  2125-AA79,  2125-AC85.  2125-AD06 

Controlled  Substance  and  Alcohol  Use 
and  Testing 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  On  February  15, 1994,  the 
Federal  Highway  Administration 
published  final  alcohol  testing  rules. 
Larger  employers  were  scheduled  to 
begin  testing  imder  these  rules  on 
January  1, 1995.  In  response  to  a 
number  of  petitions  from  the  motor 
carrier  industry.  FHWA  is  briefly 
postponing  this  implementation  date 
with  respect  to  pre-employment  testing 
only  until  May  1, 1995,  to  assist  the 
motor  carrier  industry  to  comply 
effectively  with  the  rule's  provisions. 
DATES:  This  amendment  is  effective 
December  31,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Miller,  Office  of  Motor  Carrier 
Standards  (202-366-1790),  or  David 
Sett,  Office  of  the  Chief  Counsel  (202- 
366-0834),  Federal  Highway 
Administration,  Department  of 
Transportation,  400  7th  Street,  SW., 
Washington,  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.,  Monday 
through  Friday,  except  Federal  legal 
holidays. 

SUPPLEMENTARY  INFORMATION:  On 
February  15, 1994,  FHWA,  along  with 
other  Department  of  Transportation 
(DOT)  operating  administrations, 
published  final  alcohol  testing 
regulations.  These  rules  implemented 
the  Omnibus  Transportation  Employee 
Testing  Act  of  1991.  The  FHWA  rules 
(49  CFR  part  382)  require  motor  carriers 
to  conduct  pre-employment,  post- 
accident,  reasonable  suspicion,  and 
random  alcohol  testing  of  covered 
drivers,  and  also  provide  for  return-to- 


duty  and  follow-up  testing  for  drivers 
who  have  tested  at  a  level  of  .04  or 
above  and  whom  their  employers  wish 
to  return  to  the  performance  of  safety- 
sensitive  functions. 

The  FHWA  rules  also  require  that 
employers  conduct  these  tests  using  the 
procedures  of  49  CFR  part  40.  Part  40 
requires  that  the  use  of  evidential  breath 
testing  devices  (EBTs)  for  alcohol 
testing.  When  it  published  part  40  in 
February  1994,  the  Department  noted 
that  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  would  issue 
model  specifications  for  non-evidential 
alcohol  screening  devices.  Any  such 
devices  that  NHTSA  approved  luider 
these  specifications  could  be  used  in 
place  of  EBTs  for  the  screening  tests 
required  by  part  40  (but  not  for  the 
confirmation  tests,  which  would  still 
have  to  be  conducted  on  EBTs).  As  the 
Department  noted  in  its  February 
publication,  the  Department  would  have 
to  amend  part  40  to  establish  procedures 
for  the  use  of  non-evidential  alcohol 
screening  devices  before  NHTSA- 
approved  devices  could  actually  be  used 
by  employers  for  DOT-mandated 
alcohol  testing. 

On  December  2. 1994.  NHTSA 
published  a  list  of  five  non-evidential 
alcohol  screening  devices  that  met  its 
model  specifications.  However,  the 
Department  has  not  yet  published  an 
amendment  to  part  40  providing 
procedures  for  the  use  of  these  devices, 
with  the  result  that  employers  who  are 
scheduled  to  begin  testing  on  January  1. 
1995.  will  not  immediately  be  able  to 
begin  using  non-evidential  devices. 

FHWA  has  received  12  petitions  from 
motor  carrier  industry  groups  requesting 
postponement  of  the  January  1, 1995, 
implementation  date  for  alcohol  testing. 
Among  other  reasons,  the  petitions 
suggested  that  it  would  be  beneficial  for 
the  motor  carrier  industry  to  be  able  to 
postpone  the  beginning  of  alcohol 
testing  until  non-evidential  screening 
devices  could  actually  be  used.  Copies 
of  these  documents  have  been  placed  in 
the  docket  for  this  rulemaking. 

FHWA  is  mindful  that  the  motor 
carrier  industry  is,  by  a  substantial 
margin,  the  largest  industry  covered  by 
DOT  alcohol  testing  rules. 
Approximately  7.1  million  drivers,  and 
over  500,000  motor  carriers,  are  affected 
by  these  rules.  The  number  of 
employers  and  the  number  of  employees 
affected  by  the  FHWA  alcohol  testing 
rule  is  far  higher  than  the  combined 
numbers  of  employers  and  employees  in 
other  covered  transportation  industries. 
The  industry  is  also  widely  dispersed 
geographically,  and  the  mobile  and  fluid 
nature  of  motor  carrier  operations 


creates  complex  implementation 
problems  for  employers. 

The  turnover  rate  for  drivers  in  the 
industry  is  very  high,  approaching  100 
percent  per  year  in  some  segments.  This 
places  a  particularly  heavy 
responsibility  on  employers  with 
respect  to  meeting  the  statutory 
requirement  for  pre-emplojTnent  testing. 
All  these  factors  suggest  that  it  is 
particularly  important  to  provide 
employers  in  this  industry  with 
additional  flexibility  before  requiring 
random  and  pre-employment  testing  to 
begin. 

We  recognize  the  important  safety 
benefits  that  will  be  derived  from  these 
rules  but  believe  that  it  is  reasonable  to 
briefly  delay  them  for  the  motor  carrier 
industry  because  the  rule  will  be  more 
effectively  implemented.  This  action  is 
reasonable  because,  in  addition  to  the 
complex  problems  caused  by  the  size  of 
the  industry,  there  are  other  provisions 
in  the  FHWA  rule  that  provide  for 
additional  safety  checks  of  new 
employees.  The  provisions  of  49  CFR 
382.413,  which  require  employers  to 
obtain  information  about  previous 
alcohol  and  controlled  substance  tests, 
can  help  employers,  early  in  an 
employment  relationship,  to  discover 
information  about  potential  problems 
that  new  employees  may  have.  Finally, 
there  are  already  several  existing  rules 
that  prohibit  any  alcohol  use  by  drivers 
of  commercial  motor  vehicles.  These 
rules  are  enforced  by  Federal,  state,  and 
local  officials  who  conducted  over  1.9 
million  roadside  safety  inspections  in 
1993. 

For  these  reasons,  FHWA  believes 
that  postponing  the  implementation 
date  for  this  kind  of  testing  until  non- 
evidential  screening  devices  are  fully 
authorized  for  use  in  the  program  is 
sensible.  FHWA  expects  the 
postponement  to  be  a  short  one.  The 
Department  will  issue  a  notice  of 
proposed  rulemaking  (NPRM)  on  non- 
evidential  screening  device  procedures 
in  the  very  near  future,  which,  we 
anticipate,  will  have  a  30-day  comment 
period.  The  Department  will  review 
comments  quickly  and  prepare  a  final 
rule,  the  effective  date  of  which  should 
be  no  later  than  May  1. 1995.  In  any 
case,  pre-employment  testing  must 
begin  by  May  1,  1995.  regardless  of  the 
effective  date  of  this  procedural  rule. 
Should  the  procedural  rule  be  published 
before  April  1,  1995,  the  Department 
intends  to  amend  part  382  to  establish 
an  implementation  date  for  pre- 
emplovTnent  testing  that  is  30  days  from 
the  publication  date  of  the  procedural 
rule. 

Large  employers  must  begin  all  kinds 
of  alcohol  tests  except  pre-employment. 


and  are  authorized  to  begin  pre- 
employment  tests,  under  part  382  on 
January  1. 1995.  Employers  who  begin 
pre-employment  testing  on  or  after 
January  1  can  do  so  with  the  confidence 
that  the  authority  of  Federal  law  stands 
behind  them. 

Reasonsable  suspicion  and  post- 
accident  tests  are  particularly  crucial 
kinds  of  tests  for  a  safety-oriented 
program  like  this  one.  However,  the 
overall  number  of  such  tests  is  expected 
to  be  small.  Consequently,  all  larger 
carriers  will  remain  responsible  for 
conducting  these  types  of  tests 
beginning  January'  1, 1995,  using 
existing  Part  40  procedures.  In  addition. 
it  is  very  important  for  safety  that  a 
driver  who  has  tested  "positive"  for 
alcohol  not  return  to  performance  of 
safety-sensitive  functions  until  he  or  she 
has  passed  a  retum-to-duty  alcohol  test 
and  been  made  subject  to  follow-up 
tests.  After  January  1,  1995,  employers 
who  wish  to  return  a  driver  to  duty  after 
a  "positive"  test  must  ensure  that  these 
tests  are  conducted,  using  existing  Part 
40  procedures. 

While  random  testing  implementation 
will  continue  to  begin  on  January-  1. 
1995.  this  does  not  necessarily  mean 
that  employers  must  actually  conduct 
random  tests  on  that  date.  Random  tests 
must  be  reasonably  spread  throughout 
the  year.  Employers  must  conduct  a 
sufficient  number  of  tests  during  the 
year  to  meet  the  25  percent  random 
testing  rate  requirement.  Employers  who 
wished  to  use  non-evidential  screening 
devices  for  most  of  their  random  tests 
have  the  flexibility  to  schedule  their 
random  tests  so  that  most  were 
conducted  after  the  first  few  months  of 
the  year,  when  it  is  likely  that 
procedures  for  their  use  will  be  in  place. 
We  would  caution  employers  that  this 
could  not  be  an  explicit,  stated  company 
policy,  however.  The  intent  of  random 
testing  under  the  rule  is  that  employees 
never  know  when  they  might  be  tested. 
Employers  cannot  tell  employees  that 
no  testing  will  be  conducted  during  a 
certain  time  period.  Random  tests  are 
also  a  more  significant  part  of  a 
deterrence  and  detection-based  program 
than  pre-employment  tests,  in  any  case. 
Consequently,  it  is  not  necessary  or 
prudent  to  postpone  random  testing. 

It  should  be  emphasized  that  none  of 
these  points  apply  to  smaller  employers, 
who  will  begin  conducting  all  types  of 
tests,  as  scheduled,  on  January  1,  1996. 
Nor  does  smything  in  this  rule  change 
the  January  1,  1995,  implementation 
date  for  controlled  substances  testing 
under  49  CFR  part  382. 
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List  of  Subii  !cts  in  49  CFR  Part  382 

Alcohol  t  isting.  Controlled  substances 
testing,  Hig  iways  and  roads.  Highway 


safety.  Motor  carriers.  Motor  vehicle 
safety. 

Issued  this  30th  day  of  December,  1994,  at 
Washington,  DC 
Rodney  E.  Slater, 
Federal  Highway  Administrator. 

For  the  reasons  stated  in  the 
preamble,  49  CFR  part  382  is  amended 
as  follows: 

1.  The  authority  citation  is  revised  to 
read  as  follows: 

Authority:  49  U.S.C.  31136,  31302  et  seq., 
and  31502;  49  CFR  1.48. 

2.  49  CFR  §  382.115(a)  is  revised  to 
read  as  follows: 

§  382. 115    Starting  date  for  testing 
programs. 

(a)  Large  employers.  (1)  Except  as 
otherwise  provided  in  this  paragraph, 
each  employer  with  fifty  or  more  drivers 
on  March  17, 1994,  shall  implement  the 
requirements  of  this  part  beginning  on 
January  1, 1995. 

(2)  Large  employers  may  begin 
implementing  the  requirements  of 
§  382.301  of  this  part  with  respect  to 
alcohol  testing  on  January  1, 1995,  but 
are  not  required  to  do  so  until  May  1, 
1995. 

***** 

|FR  Doc.  95-342  Filed  1-5-95:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  630 

[Docket  No.  931078-4286;  I.D.  122294E] 

Atlantic  Swordfish  Fishery;  Pilot  Study 
Landing  Requirements 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Announcement  of  a  change  in 

off-loading  requirements. 

summary:  NMFS  announces  that 
volunteer  participants  selected  by 
NMFS  to  participate  in  the  swordfish 
pilot  program  are  not  required  to 


observe  the  off-loading  time 
requirement  when  carrying  an  observer. 
The  observer  will  be  collecting 
statistical  data  that  would  otherwise  be 
collected  by  dockside  samplers  within 
the  off-loading  time  requirement. 
Therefore,  NMFS  has  determined  that 
the  off-loading  requirements  of  the 
regulations  are  unnecessary  during 
1995. 

EFFECTIVE  DATE:  January  1, 1995  through 
December  31,  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Rod 
Dalton,  813-893-3721,  or  Ron  Rinaldo, 
301-713-2347. 

SUPPLEMENTARY  INFORMATION:  The 
Atlantic  swordfish  fishery  is  managed 
under  the  Fishery  Management  Plan 
(FMP)  for  Atlantic  Swordfish  and  its 
implementing  regulations  at  50  CFR  part 
630  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Majiagement  Act  (16  U.S.C.  1801  et  seq.) 
and  the  Atlantic  Tunas  Convention  Act 
(ATCA)  (16  U.S.C.  971  et  seq'.). 
Regulations  issued  under  authority  of 
the  ATCA  carry  out  the 
recommendations  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas. 

Section  630.51(b)(6)  of  the  regulations 
requires  that  off-  loading  of  vessels 
participating  in  the  donation  program 
begin  between  the  hours  of  8  a.m.  and 
6  p.m.  local  time.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
(AA)  is  authorized  under  §  630.51(b)(7) 
to  adjust  these  requirements.  NMFS  is 
providing  observers  for  all  pilot  program 
trips  in  1995.  Therefore,  the  AA,  in 
consultation  with  the  industry  and  the 
NMFS  Office  of  Enforcement,  waives 
§  630.51  (b)(6),  the  off-loading  time 
requirements  for  vessels  carrying  NMFS 
observers  for  1995. 

Classification 

This  rule  is  exempt  from  review 
under  E.O.  12866. 

Dated:  December  30, 1994. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
|FR  Doc.  95-351  Filed  1-5-95;  8:45  am) 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-NM-224-AD] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes  Equipped 
With  General  Electric  Model  CF6-aOC2 
Series  Engines  or  Pratt  &  Whitney 
Model  PW4000  Series  Engines 

AGENCY:  Federal  Aviation 
Admini.stration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM).      ' 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747  series 
airplanes.  This  proposal  would  require 
modification  of  the  nacelle  strut  and 
wing  structure,  inspections  and  checks 
to  detect  discrepancies,  and  correction 
of  discrepancies.  This  proposal  is 
prompted  by  the  development  of  a 
modification  of  the  strut  and  wing 
structure  that  improves  the  fail-.safe 
capability  and  durability  of  the  strut-to- 
wing attachments,  and  reduces  reliance 
on  inspections  of  those  attachments. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  failure  of  the 
strut  and  subsequent  loss  of  the  engine. 
DATES:  Comments  must  be  received  by 
.March  3.  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  94-N'M- 
224-AD.  1601  Lind  Avenue.  SW., 
Renton.  Washington  9805.5-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle.  Washington 
98124-2207.  This  information  may  be 
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examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW.,  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer,  Airframe 
Branch.  ANM-121S.  FAA.  Transport 
Airplane  Directorate,  Seattle  Aircraft 
Certification  Office.  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055^056; 
telephone  (206)  227-2776;  fax  (206) 
227-1181. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  bv 
interested  persons.  A  report 
summarizing  each  FA.\-public  contact 
cbncerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FA.A  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-224-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
94-NM-224-AD.  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  FAA  has  received  numerous 
reports  of  fatigue  cracking  and/or 
corrosion  in  the  strut-to-wing 


attachments  on  Boeing  Model  747  series 
airplanes.  In  two  cases,  cracking 
resulted  in  the  failure  of  a  strut  load 
path  and  the  subsequent  loss  of  the 
number  3  engine  and  strut.  In  both 
cases,  catastrophic  accidents  occurred 
when  the  number  3  engine  and  strut 
separated  from  the  wing  of  the  airplane 
and  .struck  the  number  4  engine,  causing 
it  to  separate  from  the  airplane. 
Investigation  into  the  cause  of  these 
accidents  and  other  reported  incidents 
has  revealed  that  fdtigue  cracks  and 
corrosion  in  the  strut-to-wing 
attachments,  if  not  detected  and 
corrected  in  a  timely  manner,  can  result 
in  failure  of  the  strut  and  subsequent 
separation  of  the  engine  from  the 
airplane.  Investigation  also  has  revealed 
that  the  structural  fail-safe  capability  of 
the  strut-to-wing  attachment  is 
inadequate  on  these  airplanes. 

The  FAA  has  previously  issued  3 
airworthiness  directives  (ADs)  that 
address  various  problems  associated 
with  the  strut  attachment  assembly  on 
Model  747  series  airplanes  equipped 
with  General  Electric  Model  CF6-80C2 
.series  engines  or  Pratt  &  Whitney  Model 
PW4000  series  engines.  These  AD's 
have  required,  among  other  things, 
inspection  of  the  strut,  midspar  fittings, 
diagonal  brace,  and  midspar  fuse  pins. 

Explanation  of  Service  Information 

Boeing  recently  has  developed  a 
modification  of  the  strut-to-wing 
attachment  stmcture  installed  on  certain 
Model  747  series  airplanes  equipped 
with  General  Electric  Model  CF6-80C2 
series  engines  or  Pratt  &  Whitney  Model 
PW4000  series  engines  that  significantly 
improves  the  load-carrying  capability 
and  durability  of  the  strut-to-wing 
attachments.  Such  improvement  also 
will  substantially  reduce  the  possibility 
of  fatigue  cracking  and  corrosion 
developing  in  the  attachment  as.sembly. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
54A2156.  dated  December  15.  1994, 
which  describes  procedures  for 
modification  of  the  nacelle  strut  and 
wing  strudure.  This  modification 
entails  the  following: 

1.  Providing  a  new  fail-safe  load  path 
by  installing  a  new  dual  side  load  fitting 
to  the  strut  and  the  underwing  structure 
and  the  associated  wing  back-up  fitting, 
front  spar  post,  and  side  links; 

2.  Installing  a  new  titanium  dual  side 
load  fitting  to  the  strut  aft  bulkhead  and 
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1.  Replacement  of  the  diagonal  brace, 
midspar,  and  upper  link  fuse  pins  with 
new  third  generation  15-5  corrosion 
resistant  steel  fuse  pins; 

2.  Inspection  and  replacement  of  the 
bearings  on  the  lower  spar  fitting  of  the 
outboard  engine  strut  with  new 
bearings; 

3.  Installation  of  improved  bushings 
in  the  strut-to- wing  attach  fittings;  and 

4.  Inspection  and  rework  of 
improperly  torqued  fasteners. 

Paragraph  III,  NOTES  8,  9,  10,  and  11 
of  the  Accomplishment  Instructions  on 
page  91  of  the  alert  service  bulletin  also 
describe  procedures  for  inspections  and 
checks  to  detect  discrepancies  of  the 
adjacent  structure,  and  correction  of  any 
discrepancies. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  modification  of  the  nacelle  strut 
and  wing  structure,  inspections  and 


checks  to  detect  discrepancies  in  the 
adjacent  structure,  and  correction  of 
discrepancies.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  alert  service 
bulletin  described  previously. 

The  FAA  has  determined  that  long 
term  continued  operational  safety  will 
be  better  assured  by  design  changes  to 
remove  the  source  of  the  problem,  rather . 
than  by  repetitive  inspections.  Long 
term  inspections  may  not  be  providing 
the  degree  of  safety  assurance  necessary 
for  the  transport  airplane  fleet.  This, 
coupled  with  a  better  understanding  of 
the  human  factors  associated  with 
numerous  continual  inspections,  has  led 
the  FAA  to  consider  placing  less 
emphasis  on  inspections  and  more 
emphasis  on  design  improvements.  The 
proposed  modification  requirement  is  in 
consonance  with  these  considerations. 

Accomplishment  of  the  modification 
of  the  nacelle  strut  and  wing  structure 
would  terminate  the  inspections 
currently  required  by  the  following 
AD's: 


ADNJo. 
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39-8678 
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39-8439 
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Mar.  18,  1993. 
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Model  CF6-80C2  series 
&  Whitney  Model 
engines  of  the  affected 
worldwide  fleet.  The  FAA 
36  airplanes  of  U.S. 


registry  would  be  affected  by  this 
proposed  AD. 

The  proposed  modification  would 
take  approximately  6,253  work  hours 
per  airplane  to  accomplish,  at  an 
average  labor  cost  of  $60  per  work  hour. 
The  manufacturer  would  incur  the  cost 
of  labor,  on  a  prorated  basis,  with  20 
years  being  the  expected  life  of  these 
airplanes.  The  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is  based 
on  the  median  age  for  the  fleet  of  Model 
747  series  airplanes  equipped  with 
General  Electric  Model  CF6-80C2  series 
engines  or  Pratt  &  Whitney  Model 
PW4000  series  engines,  which  is 
estimated  to  be  5  years.  Required  parts 
would  be  supplied  by  the  manufacturer 
at  no  cost  to  the  operators.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $3,376,620,  or  $93,795 
per  airplane. 

This  cost  impact  figure  does  not 
reflect  the  cost  of  the  terminating 
actions  described  in  the  service 
bulletins  listed  in  paragraph  I.C,  Table 
2,  "Prior  or  Concurrent  Service 
Bulletins,"  on  page  7  of  Boeing  Alert 
Service  Bulletin  747-54A2156.  dated 
December  15,  1994,  that  are  proposed  to 
be  accomplished  prior  to,  or 


concurrently  with,  the  modification  of 
the  nacelle  strut  and  wing  structure. 
Since  some  operators  may  have 
accomplished  certain  modifications  on 
some  or  all  of  the  airplanes  in  its  fleet, 
while  other  operators  may  not  have 
accomplished  any  of  the  modifications 
on  any  of  the  airplanes  in  its  fleet,  the 
FAA  is  unable  to  provide  a  reasonable 
estimate  of  the  cost  of  accomplishing 
the  terminating  actions  described  in  the 
service  bulletins  listed  in  Table  2  of  the 
Boeing  alert  service  bulletin.  As 
indicated  earlier  in  this  preamble,  the 
FAA  invites  comments  specifically  on 
the  overall  economic  aspects  of  this 
proposed  rule.  Any  data  received  via 
public  comments  to  this  notice  will  aid 
the  FAA  in  developing  an  accurate 
accounting  of  the  cost  impact  of  the 
rule. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  FAA  recognizes  that  the 
obligation  to  maintain  aircraft  in  an 
airworthy  condition  is  vital,  but 
sometimes  excessive.  Because  AD's 


require  specific  actions  to  address 
specific  unsafe  conditions,  they  appear 
to  impose  costs  that  would  not 
otherwi.se  be  borne  by  operators. 
However,  because  of  the  general 
obligation  of  operators  to  maintain 
aircraft  in  an  airworthy  condition,  this 
appearance  is  deceptive.  Attributing 
tho.se  costs  solely  to  the  issuance  of  this 
AD  is  unrealistic  because,  in  the  interest 
of  maintaining  safe  aircrarft,  prudent 
operators  would  accomplish  the 
required  actions  even  if  they  were  not 
required  to  do  so  by  the  AD'. 

A  full  cost-benefit  analysis  has  not 
been  accomplished  for  this  proposed 
AD.  As  a  matter  of  law,  in  order  to  be 
airworthy,  an  aircraft  must  conform  to 
its  type  design  and  be  in  a  condition  for 
safe  operation.  The  type  design  is 
approved  only  after  the  FAA  makes  a 
determination  that  it  complies  with  all 
applicable  airworthiness  requirements. 
In  adopting  and  maintaining  those 
requirements,  the  FAA  has  already 
made  the  determination  that  they' 
establish  a  level  of  safety  that  is  cost- 
beneficial.  When  the  FAA,  as  in  this 
proposed  AD,  makes  a  finding  of  an 
un.safe  condition,  this  means  that  the 
original  cost-beneficial  level  of  safety  is 
no  longer  being  achieved  and  that  the 
proposed  actions  are  necessary  to 
restore  that  level  of  safety.  Because  this 
level  of  safety  has  already  been 
determined  to  be  cost-beneficial,  a  full 
cost-benefit  analysis  for  this  proposed 
AD  would  be  redundant  and 
unnecessary. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 


federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  im.pact.  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Airtrraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423:  49  U.S.C.  106(g):  and  14  CFR 
11. «9. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Ducket  94-NM-224-AD. 

Applicability:  Modol  747  series  airplanes 
having  line  positions  679  through  1046 
inclusive,  equipped  with  General  ElecU-ic 
.Model  CF6-80C2  series  engines  or  Pratt  & 
Whitney  Model  PVV4000  series  engines; 
certificated  in  any  categor\'. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  be«'n 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition:  or  different 
actions  necessar>'  to  address  the  un.safe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
ca.se  docs  the  presence  of  any' modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unions 
accomplished  previously. 

To  prevent  failure  of  the  strut  and 
subsequent  loss  of  the  engine,  accomplish  tb.« 
following; 

(a)  Within  80  months  after  the  effective  • 
date  of  this  AD.  accomplish  the  modification 
of  the  nacelle  strut  and  wing  structure  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2156.  dated  Deceml>er  l.'i. 
1994.  All  of  the  terminating  actions  descrilnd 
in  the  service  bulletins  listed  in  paragraph 
I.e.,  Table  2.  "Prior  or  Concurrent  Service 
Bulletins,"  on  page  7  of  Boeing  Alert  Service 
Bulletin  747-54A2156.  dated  December  IS. 
1994.  must  be  accomplished  in  accordance 
with  those  ser\ice  bulletins  prior  to.  or 
concurrently  with,  the  accomplishment  of 
the  modification  of  the  nacelle  strut  and  wir  g 
structure  required  by  this  paragraph. 

(b)  Perform  the  inspections  and  checks 
specified  in  paragraph  III.  NOTES  8.  9.  10.' 
and  11  of  the  Accomplishment  Instructions 
on  page  91  of  Boeing  Alert  Service  Bulletin 
747-54A2 156.  dated  December  15.  1994. 
concurrently  with  the  modification  of  the 
nacelle  strut  and  wing  structure  required  by 
paragraph  (a)  of  this  AD.  Prior  to  further 
flight,  correct  any  discrepancies  in 
accordance  with  the  alert  service  bulletin. 

(c)  Accomplishment  of  the  modification  of 
the  nacelle  strut  and  wing  structure  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2156.  dated  December  15. 
1994.  constitutes  terminating  action  for  the 
inspections  required  by  the  following  AD's: 


AD  No. 


93-17-07 
93-03-14 
92-24-51 


Amend- 
ment No. 


39-8678 
39-8518 
39-8439 


Federal 
Register  cita- 
tion 


58  FR  45827 
58  FR  14513 
57  FR  601 18 


Date  of 
put>tication 


Aug.  31.  1993. 
Mar.  18,  1993 
Dec.  18,  1992. 


(d)  .An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  l>e 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 


Inspector,  who  may  add  comments  and  then 
send  it  to  the  .Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methtnls  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

(e)  Sj)ecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 


uf  the  Fedcilil  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  ltx:ation  where  the  requirements  of  this  AD 
ran  \ye  accomplished. 


2036 


Federal  Register  /  Vol.  60,  No.  4  /  Friday,  January  6,  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60.  No.  4  /  Friday.  Januar>-  6.  1995  /  Proposed  Rules 


2037 


14CFRPan 

pocket  No 


Issued  in  Ronton.  WashingtoD,  on 
December  30 

S.R.  Miller, 

Acting  Mana^ 
Directorate.  A  ircraft 
[FR  Doc.  95- 

BtLUNG  COOC  4^10-13-U 


1994. 


r.  Transport  Airplane 

Certification  Service. 

Filed  1-5-95;  8:45  am] 


39 

d4-NM-28-AD} 


Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes  Equipped 
With  General  Electric  CF6-80C2  Series 
Engines 


agency:  Fee 

Administrat 
action:  Not 
(NPRM) 


eral  Aviation 

on.  DOT. 

ce  of  proposed  rulemaking 


Ti 


(A  D). 


d  i 


in  >s 


summary: 
supersedure 
directive  ( 
Boeing  Modfel 
currently 
adjustments 
system.  Thi: 
requirement 
terminating 
equipped  v^' 
80C2  series 
operational 
mechanical 
the  center 
accomplish 
This  action 
equipped  w 
series  engi 
the  existing 
prompted  b 
modificatioi 
of  safety  in 
design  of  th 
further  en 
by  the  pro 
prevent  pos 
in  the  curreit 
system,  whi 
inadvertent 
reverser  dui 

DATES:  Comhi 
March  3,  1 

ADDRESSES: 
triplicate  to 
Administral 
Airplane  Di 
Attention 
28-AD.  1601 
Renton.  U'a 
Comments 
location  bet 
p.m.,  Mond 
Fed  era 

The  servi 
the  propose 
Boeing  Com  m 


holid 


JMI 


is  document  proposes  the 
of  an  existing  airworthiness 
.  applicable  to  certain 
767  series  airplanes,  that 
|uires  tests,  inspections,  and 
of  the  thrust  reverser 
action  would  add 
s  for  installation  of  a 
modification  on  airplanes 
th  General  Electric  CF6- 
jngines.  and  repetitive 
:hecks  of  the  electro- 
jrake  and  the  cone  brake  of 
ive  unit  following 
1  nent  of  the  modification, 
ilso  would  remove  airplanes 
th  Rolls-Royce  RB211-524 
from  the  applicability  of 
i\D.  This  proposal  is 
the  identification  of  a 
that  ensures  that  the  level 
hjerent  in  the  original  type 
thrust  reverser  system  is 
h^ced.  The  actions  specified 
AD  are  intended  to 
ible  discrepancies  that  exist 

thrust  -reverser  control 
:h  could  result  in  an 
deployment  of  a  thrust 
ng  night, 
ents  must  be  received  by 


pdsed 


9  15. 


Submit  com.ments  in 
the  Federal  Aviation 
ion  (FAA),  Transport 
ectorate.  ANM-103. 
Rules  Doc:ket  No.  94-NM- 
Lind  Avenue.  SVV., 
hington  98055^056. 
1  lay  be  inspected  at  this 
veen  9:00  a.m.  and  3:00 
y  through  Friday, except 
ays. 

information  referenced  in 
rule  may  be  obtained  from 
ercial  Airplane  Group, 


re 


P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lanny  Pinkstaff,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (206) 227-2684; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-28-AD."'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-28-AD.  1601  Lind  Avenue. 
SW..  Renton,  Washington  9805.5-4056. 

Discussion 

On  October  7,  1991,  the  FAA  issued 
AD  91-22-02,  amendment  39-8062  (56 
FR  51638,  October  15,  1991),  applicable 
to  Boeing  Model  767  series  airplanes 
equipped  with  Rolls-Royce  RB211-524 
series  engines  or  General  Electric  CF6- 
80C2  series  engines,  to  require  tests, 


inspections,  and  adjustments  of  the 
thrust  reverser  system.  That  action  was 
prompted  by  an  ongoing  design  review, 
resulting  from  an  accident  investigation 
from  which  it  had  been  determined  that, 
prior  to  the  accident,  the  airplane 
apparently  experienced  an 
uncommanded  in-flight  deployment  of  a 
thrust  reverser.  Deployment  of  a  thrust 
reverser  in  flight  could  result  in  reduced 
controllability  of  the  airplane.  The 
requirements  of  that  AD  are  intended  to 
ensure  the  integrity  of  the  fail-safe 
features  of  the  thrust  reverser  system  by 
preventing  possible  discrepancies  in  the 
thrust  reverser  control  system  that  can 
result  in  the  inadvertent  deployment  of 
a  thrust  reverser  during  flight. 

Since  the  issuance  of  AD  91-22-02. 
the  FAA  issued  AD  94-17-03, 
amendment  39-8998  (59  FR  41647, 
August  15,  1994).  AD  94-17-03  was 
issued  to  require  inspections, 
adjustments,  and  functional  checks  of 
the  thrust  reverser  system;  installation 
of  a  terminating  modification;  and 
repetitive  operational  checks  of  the 
gearbox  locks  and  the  air  motor  brake 
following  accomplishment  of  the 
terminating  modification  on  Model  767 
series  airplanes  equipped  with  Rolls- 
Royce  RB21 1-524  series  engines.  In  the 
preamble  to  AD  94-17-03,  the  FAA 
stated  it  would  consider  superseding 
AD  91-22-02  to  remove  the 
requirements  for  Model  767  series 
airplanes  equipped  with  Rolls-Royce 
RB£1 1-524  series  engines  from  that  AD, 
to  specify  that  those  requirements  are 
contained  in  AD  94-17-03,  and  to 
require  accomplishment  of  a 
terminating  modification  for  Model  767 
series  airplanes  equipped  with  General 
Electric  CF6-80C2  series  engines.  This 
action  proposes  such  requirements. 

Explanation  of  Relevant  Service 
Information 

Since  the  issuance  of  AD  91-22-02, 
the  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  767-78-0047, 
Revision  3.  dated  July  28, 1994.  The 
original  issue  of  the  service  bulletin  was 
cited  in  AD  91-22-02  as  the  appropriate 
source  of  service  information  for 
performing  various  tests,  inspections, 
and  adjustments  required  by  that  AD. 
Revision  3  of  the  service  bulletin  revi.ses 
certain  procedures  specified  in  the 
Accomplishment  Instructions  of  earlier 
revisions  of  the  serx'ice  bulletin.  (The 
FAA  has  referenced  this  latest  revision 
of  the  service  bulletin  as  the  appropriate 
source  of  service  information  for 
accomplishment  of  those  actions  after 
the  effective  date  of  this  proposed  AD  ) 

The  FAA  also  has  reviewed  and 
approved  Boeing  Service  Bulletin  767- 
78-0063,  Revision  2,  dated  April  28. 


1994,  which  describes  procedures  for 
installation  of  a  third  locking  system  on 
the  thrust  reversers  on  Model  767  series 
airplanes  equipped  with  General 
Electric  CF6-80C2  series  engines  to 
minimize  the  possibility  of  an 
uncommanded  in-flight  deployment  of 
the  thrust  reversers.  This  modification 
involves  the  following: 

1.  installing  fuselage-to-wing  pressure 
seal  doublers; 

2.  routing  and  installing  new  ships 
wiring; 

3.  installing  the  tray  assembly  and 
thrust  reverser  relay  module  on  the  El- 
4  or  E2-€  shelf: 

4.  installing  circuit  breakers,  filler 
patches,  bus  bars,  and  a  relay  in  the  Pi  1 
panel: 

5.  removing,  reworking,  and  installing 
the  M966  autothrottle  microswitch 
pack; 

6.  Installing  the  left  and  right  thrust 
reverser  locks  with  associated  wire 
bundles  on  both  engines;  and 

7.  Performing  a  functional  test  of  the 
thrust  reverser  system. 

The  FAA  has  determined  that 
accomplishing  this  modification  in 
accordance  with  the  service  bulletin 
will  positively  address  the  identified 
unsafe  condition  with  regard  to  those 
airplanes  equipped  with  General 
Electric  CF6-60NC2  series  engines. 

Explanation  of  the  Proposed 
Requirements 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  91-22-02  to  continue  to 
require  tests,  inspections,  and 
adjustments  of  the  thrust  reverser 
system  on  Model  767  series  airplanes 
equipped  with  General  Electric  CF6- 
80C2  series  engines.  This  proposed  AD 
would  add  a  requirement  to  install  the 
terminating  modification,  described 
above.  The  tests,  inspections, 
adjustments,  and  terminating 
modification  would  be  required  to  be 
accomplished  in  accordance  with  the 
Boeing  service  bulletins  described 
previously. 

In  addition,  the  FAA  has  determined 
that  operational  checks  of  the  electro- 
mechanical brake  and  the  cone  brake  of 
the  center  drive  unit  are  necessarj'  to 
provide  an  adequate  level  of  .safety  and 
to  ensure  the  effectiveness  of  the 
terminating  modification  following  its 
installation  in  addressing  the  unsafe 
condition  identified  in  this  proposed 
AD.  Procedures  for  accomplishment  of 
the  proposed  operational  checks  are 
specified  in  Appendix  1  (including 
Figure  1)  of  this  proposed  AD. 


Accomplishment  of  the  terminating 
modification  and  operational  checks 
would  constitute  terminating  action  for 
the  tests,  inspections,  and  adjustments 
currently  required  by  AD  91-22-02. 

This  proposed  AD  also  would  remove 
airplanes  equipped  with  Rolls-Royce 
RB211-524  series  engines  from  the 
applicability  of  AD  91-22-02. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify' 
this  requirement. 

Cost  Impact 

There  are  approximately  135  Boeing 
Model  767  series  airplanes  equipped 
with  General  Electric  CF6-eOC2  series 
engines  in  the  worldwide  fleet.  The 
FAA  estimates  that  39  airplanes  of  U.S. 
registry  would  be  affecied  by  this 
proposed  AD. 

Ttie  tests,  inspections,  and 
adjustments  that  were  previously 
required  by  AD  91-22-02,  and  retained 
in  this  AD,  take  approximately  30  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  on  U.S.  operators  of  the 
currently  required  tests,  inspections, 
and  adjustments  that  would  be  retained 
in  AD  is  estimated  to  be  $70,200,  or 
$1,800  per  airplane,  per  in.spection 
cycle. 

The  terminating  modification 
proposed  by  this  AD  would  take 
approximately  786  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  be  provided  by 
the  manufacturer  at  no  cost  to  the 
operator.  The  repetitive  operational 
checks  proposed  by  this  AD  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  terminating  modification  and 
repetitive  operational  checks  proposed 
in  this  AD  on  U.S.  operators  is 


estimated  to  be  $1,843,920,  or  $47,280 
per  airplane. 

The  number  of  required  work  hours 
for  each  requirement  of  this  proposed 
AD.  as  indicated  above,  is  presented  as 
if  the  accomplishment  of  the  actions 
were  to  be  conducted  as  "stand  alone" 
actions.  However,  in  actual  practice, 
these  actions  for  the  most  part  would  bt 
accomplished  coincidentally  or  in 
combination  with  normally  scheduled 
airplane  inspections  and  other 
maintenance  program  tasks.  Therefore, 
the  actual  number  of  necessary 
additional  work  hours  will  be  minimal 
in  many  instances.  Additionally,  any 
costs  associated  with  special  airplane 
scheduling  will  be  minimal. 

The  FAA  recognizes  the  large  number 
of  work  hours  required  to  a(x:omplish 
the  proposed  modification.  However, 
the  3-year  compliance  time  proposed  in 
paragraph  (c)  of  this  AD  should  allow 
the  modification  to  be  accomplished 
coincidentally  with  st;heduled  major 
airplane  inspection  and  maintenams 
activities,  thereby  minimizing  the  costs 
associated  with  special  airplane 
scheduling. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direcl  efft'';ts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  As.ses.sment. 

For  the  reasons  discussed  above.  I 
certify  that  this  propo.sed  regulation  (1) 
is  not  a  "significant  regulatory  ;u  tion" 
under  Executive  Order  128f)r>;  {2i  is  not 
a  "significant  rule"  under  the  [HJT 
Regulatory  Policies  and  Procedures  (44 
FR  11034!  Febniary  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory- 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Do<:ket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
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Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  FJederal  Aviation  Regulations 
(14  CFR  p^rt  39)  as  follows: 
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circuit,  until  the  modification  required  by 
paragraph  (c)  of  this  AD  is  accomplished. 

(b)  If  any  of  the  tests  and/or  inspections 
required  by  paragraph  (a)  of  this  AD  cannot 
be  successfully  performed,  or  if  those  tests 
and/or  inspections  result  in  findings  that  are 
unacceptable  in  accordance  with  Boeing 
Service  Bulletin  767-78-0047,  dated  August 
22, 1991;  Revision  1,  dated  March  26, 1992; 
Revision  2,  dated  January  21, 1993;  or 
Revision  3,  dated  July  28, 1994;  accomplish 
paragraphs  (b)(1)  and  (b)(2)  of  this  AD.  After 
the  effective  date  of  this  AD,  the  actions 
required  by  paragraphs  (b)(1)  and  (b)(2)  shall 
be  accomplished  only  in  accordance  with 
Revision  3  of  the  service  bulletin. 

(1)  Prior  to  further  flight,  deactivate  the 
associated  thrust  reverser  in  accordance  with 
Section  78-31-1  of  Boeing  Document 
D630T002,  "Boeing  767  Dispatch  Deviation 
Guide,"  Revision  9,  dated  May  1, 1991;  or 
Revision  10,  dated  September  1, 1992.  After 
the  effective  date  of  this  AD,  this  action  shall 
be  accomplished  only  in  accordance  with 
Revision  10  of  the  Boeing  document.  No 
more  than  one  reverser  on  any  airplane  may 
be  deactivated  under  the  provisions  of  this 
paragraph. 

(2)  Within  10  days  after  deactivation  of  any 
thrust  reverser  in  accordance  with  this 
paragraph,  the  thrust  reverser  must  be 
repaired  in  accordance  with  Boeing  Service 
Bulletin  767-78-0047,  dated  August  22, 
1991;  Revision  1,  dated  March  26. 1992; 
Revision  2,  dated  January  21, 1993;  or 
Revision  3,  dated  July  28. 1994.  After  the 
effective  date  of  this  AD.  the  repair  shall  be 
accomplished  only  in  accordance  with 
Revision  3  of  the  service  bulletin. 
Additionally,  the  tests  and/or  inspections 
required  by  paragraph  (a)  of  this  AD  must  be 
successfully  accomplished;  once  this  is 
accomplished,  the  thrust  reverser  must  then 
be  reactivated. 

(c)  Within  3  years  after  the  effective  date 
of  this  AD,  install  a  third  locking  system  on 
the  left-  and  right-hand  engine  thrust 
reversers  in  accordance  with  Boeing  Service 
Bulletin  767-78-0063,  Revision  2,  dated 
April  28. 1994. 

Note  2:  The  Boeing  service  bulletin 
references  General  Electric  Service  Bulletin 
78-135  as  an  additional  source  of  service 
information  for  accomplishment  of  the  third 
locking  system  on  the  thrust  reversers. 
However,  the  Boeing  service  bulletin  does 
not  specify  the  appropriate  revision  level  for 
the  General  Electric  service  bulletin.  The 
appropriate  revision  level  for  the  General 
Electric  service  bulletin  to  be  used  in 
conjunction  with  the  Boeing  service  bulletin 
is  Revision  3,  dated  August  2, 1994. 

(d)  Within  4,000  flight  hours  after 
accomplishing  the  modification  required  by 
paragraph  (c)  of  this  AD,  or  within  4,000 
flight  hours  after  the  effective  dale  of  this  AD, 
whichever  occurs  later;  and  thereafter  at 
intervals  not  to  exceed  4.000  flight  hours; 
perform  operational  checks  of  the  electro- 
mechanical brake  and  the  cone  brake  of  the 
center  drive  unit  in  accordance  with 
Appendix  1  (including  Figure  1)  of  this  AD. 

(e)  Accomplishment  of  the  modification 
and  periodic  operational  checks  required  by 
paragraphs  (c)  and  (d)  of  this  AD  constitutes 
terminating  action  for  the  tests,  inspections; 


and  adjustments  required  by  paragraph  (a)  of 
this  AD. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO).  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  l>e 
obtained  from  the  Seattle  AGO. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Appendix — ^Thrust  Reverser  Electro- 
Mechanical  Brake  and  CDU  Cone  Brake  Test 

1.  General 

A.  This  procedure  contains  steps  to  do  two 
checks: 

(1 )  A  check  of  the  holding  torque  of  the 
electro-mechanical  brake 

(2)  A  check  of  the  holding  torque  of  the 
CDU  cone  brake. 

2.  Electro-Mechanical  Brake  and  CPU  Cone 
Brake  Torque  Check  (Fig.  1) 

A.  Prepare  to  do  the  checks: 
(1)  Open  the  fan  cowl  panels. 

B.  Do  a  check  of  the  torque  of  the  electro- 

mechanical brake: 
(1 )  Do  a  check  of  the  running  torque  of  the 

thrust  reverser  system: 
(a)  Manually  extend  the  thrust  reverser  six 

inches  and  measure  the  running  torque. 

(1)  Make  sure  the  torque  is  less  than  10 
pounds-inches. 

(2)  Do  a  check  of  the  elctro-mechanical 
brake  holding  torque: 

(a)  Make  sure  the  thrust  reverser  translating 
cowl  is  extended  at  least  one  inch. 

(b)  Make  sure  the  CDU  lock  handle  is 
released. 

(c)  Pull  down  on  the  manual  release  handle 
on  the  electro-mechanical  brake  until  thr 
handle  fully  engages  the  retaining  clip. 

Note:  This  will  lock  the  electro-mechanical 
brake. 

(d)  With  the  manual  drive  lockout  covf;r 
removed  from  the  CDU,  install  a  1/4-ini  li 
extension  tool  and  dial-type  torque 
wrench  into  the  drive  pad. 

Note:  You  will  need  a  24-inch  extension  to 
provide  adequate  clearance  for  the  torque 
wrench. 

(p)  Apply  90  pound-inches  of  torque  to  the 
system. 

(1)  The  electro-mechanical  brake  system  is 
working  correctly  if  the  torque  is  reached 
liefore  you  turn  the  wrench  450  degrees 
(l-'A  turns). 

(2)  If  the  flexshaft  turns  more  than  450 
degrees  before  you  reach  the  specified 
torque,  you  must  replace  the  long 
flexshaft  between  the  CDU  and  the  up|H>r 
angle  gearbox. 


(3)  If  you  do  not  get  90  pound-inches  of 
torque,  you  must  replace  the  electro- 
mechanical brake. 

(f)  Release  the  torque  by  turning  the 
wrench  in  the  opposite  direction  until 
you  read  zero  pound-inches. 

(1)  If  the  wrench  does  not  return  to  within 
30  degrees  of  initial  starting  jxiint.  you 
must  replace  the  long  flexshaft  between 
the  CDU  and  upper  angle  gearbox. 

(3)  Fully  retract  the  thrust  reverser. 
:.  Do  a  check  of  the  torque  of  the  CDU  cone 
brake: 

(1)  Pull  up  on  the  manual  release  handle 
to  unlock  the  electro-mechanical  brake. 

(2)  Pull  the  manual  brake  release  lever  on 
the  CDU  to  release  the  cone  brake. 


Note:  This  will  release  the  pre-load  tension 
that  may  occur  during  a  stow  cycle. 

(3)  Return  the  manual  brake  release  lever 
to  the  locked  position  to  engage  the  cone 
brake. 

(4)  Remove  the  two  bolts  that  hold  the 
lockout  plate  to  the  CDU  and  remove  the 
lockout  plate. 

(5)  Install  a  'A-inch  drive  and  a  dial-type 
torque  wrench  into  the  CDU  drive  pad. 

CAUTION:  DO  NOT  USE  MORE  THAN 
130  POUND-INCHES  OF  TORQUE  WHEN 
YOU  DO  THIS  CHECK.  EXCESSIVTE 
TORQUE  WILL  DAMAGE  THE  CDU. 
«    (6)  Turn  the  torque  wrench  to  try  to 
manually  extend  the  translating  cowl 
until  you  get  at  least  15  pound-inches. 


Note:  The  cone  brake  prevents  movnment 
in  the  extend  direction  only.  If  you  try  to 
measure  the  holding  torque  in  the  retract 
direction,  you  will  get  a  false  reading. 

(a)  If  the  torque  is  less  than  1 5  pound- 
inches,  you  must  replace  the  CDU. 
D.  Return  the  airplane  to  its  usual  condition 

(1)  Fully  retract  the  thrust  reverser. 

(2)  Pull  down  on  the  manual  n;leasr 
handle  on  the  electro-mechanir^l  brak*- 
until  the  handle  fully  engages  the 
retaining  clip. 

Note:  This  will  lock  the  elcctromechanicsi 
brake. 

(3)  Close  the  fan  cowl  panels. 

BILLING  CODE  4910-1)-U 


2040 


BtLUNG  CODE  '  410-13-C 


JMI 


Federal  Register  /  Vol.  60,  No.  4  /  Friday,  January  6,  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60.  No.  4  /  Friday,  January  6.  1995  /  Proposed  Rules  2041 


ELECTRO-BECHANICAL 
BIAKE 


CtU  MANUAL 
BIAKE  RELEASE 


UPPEI  ANSIE 
6EAIB0X 

(Iff) 


CENTEI 

DRIVE  un:t 

(COL) 


© 


LOCKOUT 
PLATE  AND 
DRIVE  PAD 


Electro-Hecharical  Brake  and  COU  Core  Brake  Torque  Check 

Figure  1 


Issued  in  Ronton.  W.ishingUm.  on 
December  30. 1994. 
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14CFRPart39 

{Docket  No.  94-NM-175-AD] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  Series 
Airplanes 

agency:  Federal  Aviation 

.Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
.  adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  MD-11 
series  airplanes.  This  proposal  would 
require  the  installation  of  an  electrically 
controlled  slat  system.  This  proposal  is 
prompted  by  numerous  incidents  of 
inadvertent  deployment  of  the  slats 
while  the  airplane  was  in  flight  at  cruise 
altitude.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
inadvertent  deployment  of  the  slats 
during  flight,  which  could  result  in  an 
abrupt  pitch  up  of  the  airplane  and 
consequent  injur>'  to  crew  and 
passengers;  it  could  also  resuH  in 
significant  vibrations  and  cause  damage 
to  the  elevators. 

DATES:  Comments  must  be  received  by 
March  3, 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  94-NM- 
175-AD,  1601  Lind  Avenue,  SVV., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  fnfonnation  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation.  P.O. 
Box  1771,  Long  Beach,  California 
90801-1771,  Attention:  Business  Unit 
Manager.  Technical  Administrative 
Support,  Dept.  1.51,  M.C.  2-98.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton, 
Washington;  or  at  the  FAA.  Los  Angeles 
.Aircraft  Certification  Office.  Transport 
Airplane  Directorate,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wahib  Mina,  Aerospace  Engineer. 


Airframe  Branch,  ANM-120L,  Los 
Angeles  .Aircraft  Certification  Office. 
FAA,  Transport  Airplane  Directorate. 
3960  Paramount  Boulevard.  Lakewood. 
California  90712-4137;  telephone  (310) 
627-5324:  fax  (310)  627-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulator)',  econo.mic. 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-17.5-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
N'PRM  by  submitting  a  request  to  the 
F.AA.  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-175-AD,  1601  Lind  .Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  FAA  previously  has  issued 
several  AD's.  applicable  to  McDonnell 
Douglas  Model  MD-11  series  airplanes, 
whose  requirements  have  addre.ssed  the 
problems  associated  with  inadvertent 
deployment  of  the  slats  during  flight: 

1.  AD  92-13-03.  amendment  39-«273 
(57  FR  27155.  June  18,  1992),  requires 
either  modification  or  replacement  of 
the  fiap  control  module  quadrant.  That 
action  was  prompted  by  an  incident  in 
which  a  flightcrew  member 
inadvertently  bumped  the  flap/slat 
handle,  which  then  placed  the  handle  in 


an  improper  position  that  allowed  the 
slats  to  extend  during  cruise. 

2.  AD  92-14-51,  amendment  39-8325 
(57  FR  38264.  August  24.  1992).  requires 
a  one-time  inspection  of  the  slat 
mechanical  input  system  for  proper 
clearance  and  rigging,  and  adjustment  ol 
the  system,  if  necessary'.  That  action  was 
prompted  by  two  incidents  in  which  the 
slats  extended  during  fiighl  at  cruise 
altitude  because  the  rigging  of  the  slat 
input  system  was  out  of  tolerance  in 
three  separate  places  in  the  extended 
position 

3.  AD  92-26-03.  amendment  39-8430 
(57  FR  57906.  December  8.  1992). 
requires  installing  a  cover  on  the  fiap/ 
slat  control  module  quadrant  in  the 
flight  compartment.  That  at  tion  was 
prompted  by  an  incident  in  which  a 
flightcrew  member  inadvertently 
initiated  slat  deployment  by 
unintentionally  depressing  the  zero 
degree  detent  gate  while  the  flap/slat 
handle  was  stowed  in  the  retracted 
detent  and  the  handle  was  not  in  the 
proper  position  within  the  detent. 

4.  AD  93-15-03.  amendment  39-8644 
(58  FR  41421 .  August  4.  1993).  requires 
installing  a  retainer  assembly  on  the 
upper  pedestal  flap/slat  control  moduU- 
quadrant  in  the  flight  compartment. 
That  action  was  prompted  by  several 
incidents  in  which  night<;rew  members 
accidentally  bumped  the  flap/slat 
handle  and  the  slats  deployed  during   ' 
cruise. 

Deployment  of  the  slats  during  flight 
at  cruise  altitude  could  result  in  abrupt 
pitch  up  of  the  airplane  and  consequent 
injury  to  crew  and  passengers:  it  could 
also  create  significant  vibrations  and 
cause  damage  to  the  elevators. 

In  the  preambles  to  those  .ADs.  the 
F.AA  stated  that  the  requirements  of 
each  of  the  ADs  were  considered  to  he 
interim  action  until  final  action  was 
identified.  The  manutacturer  had 
undertaken  a  design  review  of  the  flap/ 
slat  system  of  the  Model  MD-11  in  an 
effort  to  positively  address  the  problems 
associated  with  it.  and  the  F.A.A 
indicated  that  it  would  considf.  further 
ruleniaking  once  that  design  review  was 
completed. 

The  manufacturer's  design  review  has 
now  been  completed  and  the 
manufacturer  has  developed  an 
electrically  controlled  slat  .system. 
Installation  of  this  new  system  will 
reduce  the  possibility  of  uncommanded 
operation  of  the  slats  and  inadvertent 
displacement  of  the  flap/slat  handle. 
The  FAA  has  determined  that  the 
system  positively  addresses  the  unsafe 
condition  addressed  in  the  previously- 
issued  ADs.  In  light  of  this,  the  FA,\ 
has  determined  that  further  rulemaking 
action  is  indeed  necessarv.  and  this 
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airplanes  identified  in  the  applicability 
provision  of  an  AD  are  legally  subject  to 
the  AD.  If  an  airplane  has  been  altered 
or  repaired  in  the  affected  area  in  such 
a  way  as  to  affect  compliance  with  the 
AD.  the  owner  or  operator  is  required  to 
obtain  FAA  approval  for  an  alternative 
method  of  compliance  with  the  AD,  in 
accordance  with  the  paragraph  of  each 
AD  that  provides  for  such  approvals.  A 
note  has  been  included  to  this  notice  to 
clarify  this  requirement. 

There  are  approximately  124  Model 
MD-11  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  43  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  68  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  be  supplied  by  the  manufacturer 
at  no  charge  to  operators.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $175,440.  or  $4,080  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Admhiistrator.  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  94-NM-175-AD. 

Applicability:  Model  MD-1 1  series 
airplanes;  as  listed  in  McDonnell  Douglas 
MD-11  Service  Bulletin  27-36.  Revision  1, 
dated  December  9, 1994;  certificated  in  any 
categor>-. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition:  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inadvertent  deplojinent  of  the 
slats  during  flight,  accomplish  the  following: 

(a)  Within  24  months  after  the  effective 
date  of  this  AD.  modify  the  airplane  and 
install  an  electrically  controlled  slat  control 
system  in  accordance  with  McDonnell 
Douglas  MD-11  Service  Bulletin  27-36. 
Revision  1.  dated  December  9, 1994. 

(b)  Accomplishment  of  the  actions  required 
by  paragraph  (a)  of  this  AD  constitutes 
terminating  action  for  the  requirements  of  the 
following  AD's: 


AD  No. 


92-13-03 
92-14-51 


Amend- 
ment No. 


39-8273 
39-8325 


Federal  Register 
citation 


(57  FR  27155, 
June  18,  1992). 
(57  FR  38264, 
Aug.  24,  1992). 


AD  No. 

AmencJ- 
ment  No. 

Federal  Register 
citation 

92-26-03  

93-15-03  

3^-8430 
39-8649 

(57  FR  57906. 
Dec.  8.  1992). 
(58  FR  41421. 
Aug.  4,  1993). 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  .-Aircraft  Certification  Office  (AGO). 
FA.^,  Transport  .Mrplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FA.\  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  .^CO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Los  Angeles  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
December  30,  1994. 
Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
IFR  Doc.  95-308  Filed  1-5-95:  8:45  am) 

BILLING  CODE  4910-13-U 


14  CFR  Part  71 

[Airspace  Docket  No.  94-AGL-36] 

Proposed  Modification  of  Class  D 
Airspace  Areas;  Detroit,  Ml,  and  Alton, 
IL 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  the  Class  D  airspace  areas  at 
Willow  Run  Airport,  Detroit,  MI,  and  St. 
Louis  Regional  Airport,  Alton,  IL.  The 
Class  D  airspace  area  at  Willow  Run 
Airport,  Detroit,  MI,  would  be  modified 
by  lowering  the  vertical  limit  of  the 
Class  D  airspace  area  up  to  but  not 
including  the  base  altitude  of  the 
overlying  Detroit,  MI,  Class  B  airspace 
area.  The  Class  D  airspace  area 
description  at  St.  Louis  Regional 
Airport,  Alton,  IL,  would  be  modified 
by  excluding  that  airspace  within  the 
Lambert-St.  Louis  International  Airport, 
MO,  Class  B  airspace  area.  The  intended 
effect  of  this  proposal  is  to  eliminate 
pilot  confusion  by  modifying  the 
controlled  airspace  areas  at  Willow  Run 
Airport,  Detroit,  MI,  and  St.  Louis 
Regional  Airport,  Alton,  IL. 
DATES:  Comments  must  be  received  on 
or  before  February  20.  1995. 


ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  94-AGL-36,  2300  Ea.st 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  E.  Devon  Avenue, 
Des  Plaines,  Illinois.  An  informal  docket 
rnay  also  be  examined  during  normal 
business  hours  at  the  Air  Traffic 
Division.  System  Management  Branch, 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue,  Des  Plaines. 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  L.  Griffith,  Air  Traffic  Division. 
System  Management  Branch.  AGL-530. 
Federal  .Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (708)  294-7568. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory- 
derisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
li.sted  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
follow  ing  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
AGL-36."  The  postcard  will  be  dale/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
.submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA. 
Great  Lakes  Region.  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 


personnel  concerned  with  this 
rule-making  will  be  filed  in  Ihe  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking"(NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Admini.st.ration. Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue,  S.W.,  Washington,  DC  20591, 
or  by  calling  (202)  267-3485. 
Communications  must  identifv  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  aLso 
request  a  copy  of  Advisory  Cin.ular  No 
11-2A,  which  dest;ribes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify'  the  Class  D  airspace  areas  at 
Willow  Run  Airport,  Detroit,  MI.  and  St. 
Louis  Regional  .Airport,  Alton,  IL.  The 
Class  D  airspace  area  at  Willow  Run 
Airport,  Detroit,  MI.  would  be  modified 
by  lowering  the  vertical  limit  of  the 
class  D  airspace  area  up  to  but  not 
including  the  base  altitude  of  the 
overlying  Detroit,  MI,  Class  B  airspace 
area.  The  Class  D  airspace  area 
description  at  St.  Louis  Regional 
Airport,  Alton.  IL.  would  be  modified 
by  excluding  that  airspace  within  the 
Lanibert-St.  Louis  International  .Mrport. 
MO.  Class  B  airspace  area.  Airspace 
reclassification,  effective  September  Ifi. 
1993,  has  necessitated  new  guidelines 
for  depicting  and  describing  Class  D 
airspace  areas  that  underlie  Class  B 
airspace  areas.  The  intended  effect  of 
this  proposal  is  to  eliminate  pilot 
confusion  by  modifying  the  controlled 
airspace  areas  at  Willow  Run  Airport. 
Detroit,  MI,  and  St.  Louis  Regional 
Airnort,  Alton,  IL. 

Tne  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  airspace  designations 
are  published  in  Paragraph  5000  of  FAA 
Order  7400.9B  dated  July  18.  1994.  and 
effective  September  16.  1994,  which  is 
incorjiorated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designations 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  aelermined  that  this 
proposed  regulation  only  involves  an 
established  body  of  techni«:al 
regulations  for  which  frequent  and 
routine  amendments  are  neces.sary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
nile"  under  DOT  Rt'gulatory  Policies 
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Navigation 
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Federal  Avi 
proposes  to 
follows: 
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ion  of  the  foregoing,  the 
ion  Administration 
amend  14  CFR  part  71  as 


It 


PART  71— {  \met\ded] 


1.  Theau 
part  71 

Authority 
1510;  E.O.  1 
1963  Comp 
11.69. 


hority  citation  for  14  CFR 
continues  to  read  as  follows: 

19  U.S.C.  app.  1348(a).  1354(a), 
0P54.  24  FR  9565,  3  CFR.  1959- 
.  389:  49  U.S.C.  106(g);  14  CFR 


§71.1     (Amended] 
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14  CFR  71.1 
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follows: 
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Pamgmph  51  00  General 


il(  w  1 


Detroit,  NO  [Revised] 

Run  Airport,  MI 
16"N.,long83°31'50"W.) 

airspace  extending  upward  from  the 
not  including  3,000  feet  MSL 
lie  radius  of  Willow  Run 
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extending  upward  from  the 
including  3.000  feet  MSL 
nile  radius  of  the  St.  Louis 
r  )ort.  excluding  that  airspace 
LJmbert-St  Louis  International 
Class  B  airspace  area.  This 
2ce  is  effective  during  the 
and  times  established  in 
Notice  to  Airmen.  The  effective 

will  thereafter  be 
published  in  the  Airport/ 


e 
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Direi  torv 


Issued  in  Des  Plaines,  Illinois  on  December 
22,  1994. 
Maureen  Woods, 

Acting  Manager,  Air  Traffic  Division. 
[FR  Doc.  95-364  Filed  1-5-95;  8:45  am] 
BILLING  COOE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-AAL-10] 

Proposed  Amendment  to  Class  E 
Airspace;  Cordova,  AK 

AGENCY:  Federal  Aviation 

Administration  [FAA],  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  the  Class  E  airspace  area  at 
Cordova,  AK,  to  accommodate  Visual 
Rules  (VFR)  traffic  in  the  Cordova  area, 
landing  and  departing  from  the  Cordova 
Muni  (CKU)  airport  located  about  10 
miles  west  of  Merle  K.  "Mudhole" 
Smith  (CDV)  airport.  Due  lo  terrain 
limitations,  VFR  traffic  must  pass 
through  the  northern  portion  of  the 
Cordova  Class  E  surface  area.  When  the 
Class  E  surface  area  is  below  basic  VFR 
and  Special  Visual  Flight  Rule  (SVFR) 
operations  are  being  conducted, 
numerous  delays  are  experienced.  The 
area  will  be  depicted  on  aeronautical 
charts  to  provide  a  reference  for  pilots 
operating  under  VFR. 
DATES:  Comments  must  be  received  on 
or  before  February  13,  1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  &  System  Management  Branch, 
AAL-530,  Federal  Aviation 
Administration,  Docket  No.  94-AAL- 
10,  222  West  7th  Avenue,  »14, 
Anchorage,  AK,  99513-7587. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Alaskan  Region  at  the 
same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Durand,  AAL-531,  222  West 
7th  Avenue  #14,  Anchorage,  AK,  99513- 
7587;  telephone:  (907)  271-5898. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 


are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  94-AAL-lO." 
The  postcard  will  be  date/time  stamped 
and  returned  to  the  commenter.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  asking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
System  Management  Branch,  AALr-530, 
222  West  7th  Avenue,  il4,  Anchorage, 
AK,  99513-7587  or  by  calling  (907) 
271-5898.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
provide  required  controlled  airspace  for 
Instrument  Flight  Rules  (IFR) 
procedures  at  the  Merle  K.  ■"Mudhole" 
Smith  Airport  and  allow  Visual  Flight 
Rules  (VFR)  aircraft  to  proceed  through 
the  northern  portion  of  the  current 
Cordova  Class  E  surface  area.  The 
reduction  in  Class  E  surface  area  will 
segregate  aircraft  operating  under  VFR 
conditions  from  aircraft  operating  under 
IFR  procedures.  The  area  would  be 
depicted  on  appropriate  aeronautical 
charts  thereby  enabling  pilots  to 
circumnavigate  the  area  or  otherwise 
comply  with  IFR  procedures.  Class  E 
airspace  designations  for  surface  areas 
of  an  airport  are  published  in  paragraph 
6002  of  FAA  Order  7400.9B,  dated  July 
18,  1994,  and  effective  September  16,- 


1994,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  would  be  published 
subsequentiv  in  the  Order. 

The  FAA  lins  determined  that  this 
proposed  regulation  only  involved  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationailv  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "sigjiificaut  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1 034;  February  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71 — [Amencied] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  app.  1348(a).  1354(a). 
1510:E.O. 'lO054,24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389:  49  U.S.C.  106(g):  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18,  1994,  and  effective 
September  16,  1994,  is  amended  as 
follows: 

Paragraph  6002 — Class  E  Airspace  Areas 
Designated  As  a  Surface  Area  For  An 
Airports 

***** 

AAL  AK  E2  Cordova,  AK  [Revised) 

Cordova,  Merle  K.  (MUDHOLE)  Smith 
Airport  AK 
(L;it.  b0°2y'31"  N,  long.  145°28'39  "  W) 

{Jlacier  River  NDB 

(Lat.  60°29'56"N,  long.  145°28'28"W) 
Within  a  4.1-mile  radius  of  the  Merle  K. 

(MUDHOLE)  Smith  Airp>ort  and  within  2.1 

miles  each  side  of  the  222°  bearing  from  the 


(;iu(.i(  r  River  NDB  extending  f.om  the  4.1- 
mile  r.idius  tci  10  miles  southwest  of  the 
airport  within  2.2  miles  rath  side  of  the  142° 
b<:uring  fnjm  the  NDB  extending  from  the  4.1- 
mile  radius  to  10.4  miles  southeast  of  the 
.lirpurt;  excluding  that  airspace  north  of  a 
line  from  lat.  60"'32'48'N.  long.  145°34'06'W: 
to  lat.  60°3rOO"N.  long.  145°2000:W. 
•  •  *  * 

Issued  in  Anchorage,  AK,  on  December  20. 

1094. 

Willis  C.  Nelson, 

SUmager.  Air  Traffic  Division.  Alaskan 

IFR  Doc.  95-365  Filed  1-5-95;  8:45  am| 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-AWA-6] 

Proposed  Modification  of  the 
Birmingham  Municipal,  AL,  Huntsville 
International-Carl  T.  Jones  Field.  AL, 
Columbia  Metropolitan,  SC,  and 
Chattanooga  Lovell  Field,  TN,  Class  C 
Airspace  Areas  and  Proposed 
Establishment  of  the  HuntsvlMe 
International-Carl  T.  Jones  Field,  AL, 
and  Chattanooga  Lovell  Field,  TN, 
Class  E  Airspace  Areas 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
modify  the  Class  C  airspace  areas  at 
Birmingham  Municipal,  AL,  Huntsville 
International-Carl  T.  Jones  Field,  AL. 
Columbia  Metropolitan,  SC.  and 
Chattanooga  Lovell  Field,  TTM,  Airports. 
This  proposed  action  would  correct  the 
name  of  the  Birmingham  Municipal 
Airport  to  Birmingham  International 
Airport,  and  modify  the  Columbia 
Metropolitan,  SC,  airspace  designation 
to  reflect  continuous  operation  and 
availability  of  ser\ices,  therein.  The 
effective  hours  of  the  Huntsville 
International-Carl  T.  Jones  Field.  AL. 
and  Chattanooga  Lovell  Field,  TN,  Class 
■  C  airspace  areas  would  be  amended  to 
coincide  with  the  associated  radar 
approach  control  facility's  hours  of 
operation.  Class  C  airspace  areas  are 
predicated  on  an  operational  air  traffic 
control  tower  (ATCT)  serviced  by  a 
radar  approach  control  facility.  This 
proposal  would  not  change  the 
designated  boundaries  or  altitudes  of 
these  Class  C  airspace  areas.  In  addition, 
this  notice  proposes  to  establish  Class  E 
airspace  at  Chattanooga  Lovell  Field, 
TN,  and  Huntsville  International-Carl  T. 
Jones  Field,  AL,  Airports  when  the 
associated  radar  approach  control 
facility  is  not  in  operation. 


DATES:  Comments  must  be  received  on 
or  before  January  23, 1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  ine 
Chief  Counsel,  Attention:  Rules  Docket 
lAGC-2001.  Airspace  Docket  No.  94- 
AWA-5,  800  Independence  Avenue, 
SW..  Washington,  DC  20591. 

The  official  docket  may  be  examined 
in  the  Rules  Docket.  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford.  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division.  .Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Avi.ition  Administration,  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591;  telephone:  (202) 
2fi7-9255. 

SUPPLEMENTARY  INFORMATiCN: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  f)articularly  helpful  in 
developing  reasoned  ri^ulator}' 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped,  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
AWA-5."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments     ' 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
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routine  amendments  to  keep  them 
operationally  current.  It.  therefore — (1) 
is  not  a  "significant  regulator)'  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  nde"  under  DOT 
Regulatorv'  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

.■\irspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1  The  authority  citation  for  14  CFR 
part  "I  continues  to  read  as  follows: 

Aulhorit>':  49  I'.S.C:,  app.  1.348(ii).  i:i54(,i). 
1510:  E.O.  108.i4.  24  FR  956.5,  3  CFR.  1959- 
U»6:t  Comp..  p.  389:  49  V.S.C.  Itmij-):  14  CAR 
11. b9 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.98.  Airspace 
Designations  and  Reporting  Points, 
dated  luly  18.  1994.  and  effective 
September  16.  1994.  is  amended  as 
follows: 

Piimiimph  401)0 — Subpart  C-Clash  C  Airspace 


ASO  .-\I.  C  Binningham  Inlernatiunal 
.■\irport.  AL  [Revised] 

Birmiiigham  International  .Mrptirt.  .^L 
(l.at  13M;i'5()  •  N..  long.  86''45'16 "  W.) 
That  airspace  extending  upward  from  the 
surfii'  e  to  and  including  4.600  foot  .M.SL 
within  a  5-milf  radius  of  the  Bimiinjjham 
tnteriiationdl  .Mrport,  and  tiiat  airspace 
extending  upward  from  2,400  feet  M.SL  to 
4.h0()  feet  .MSL  within  a  10-milc  radius  of 
l)irniinj;ham  International  Airport  from  the 
34.1'  bearing  from  the  airport  clockwisir'  to  the 
J3T"  l)earing  from  the  airp<^)rt.  and  th.it 
airspa(  e  extentling  upward  from  1 .900  feet 
.M.SL  to  4.600  feet  .MSL  within  a  lO-milf 
radius  of  the  airport  from  the  231°  l)earing 
from  ih>,'  airport  elm  kwise  to  the  343°  iM-aring 
from  the  airport. 


ASO  AL  C  Huntsville  International-Carl  T. 
Jones  Field.  AL  [Revised] 

Huntsville  International-Carl  T.  Jones  Field. 
AL 
(Lat.  34''38'25"  N..  long.  86°4673"  \V.) 
Redstone  Armv  Air  Field 
(Lat.  34°40'43"  N..  long.  86°41  05"  VV.) 
That  airspace  within  a  5-mile  radius  of  the 
Huntsville  International-Carl  T.  )ones  Field 
extending  upward  from  the  surface  to  and 
including  4.600  feet  MSL.  excluding  that 
airspace  within  a  1-mile  radius  of  the 
Redstone  Amiy  Air  Field:  and  that  airspace 
within  a  10-mile  radius  of  the  airport  from 
the  015°  bearing  from  the  airport  clockwise 
to  the  145°  bearing  from  the  airport  extending 
upward  from  2.400  feet  M.SL  to  and 
in(  hiding  4.600  feet  MSL:  and  thst  iiirspace 
within  a  10-milc  radius  of  the  airport  from 
the  145"^  t)earing  from  the  airport  clockwise 
to  tht!  015°  bearing  from  the  airport  extendir. ; 
upward  from  2.000  feet  MSL  to  and 
incluciing  4.600  feet  MSL.  All  airspace 
contained  within  Restricted  Areas  R-2104.'\. 
R-2104B.  and  R-2104C  is  excluded  from  this 
Class  C.  airspace  area  when  they  are  active. 
This  C;iass  (;  airspace  area  is  effective  during 
the  spe<  ific  dates  and  times  established  in 
advanc  e  by  a  Notice  to  Airmen.  The  effective 
daUf  aiui  time  will  continuously  be  published 
in  the  Airport/Facility  Directory. 

«  *  «  *  w 

.\SO  SC  C  Columbia  Metropolitan  .\irport, 
SC  I  Revised] 

(^olu:iibia  Metropolitan  .Airport,  SC. 

(Lat.  33'=56'26"  N..  long.  HroZ'oy  U.) 
('olumbia  Owens  Downtown  Airport 

(Lat.  33=58'15'  N.,  long.  80°59'44"  VV.) 

That  airspace  extending  upward  from  the 
surfa(.e  to  and  including  4.200  feet  MSL 
witliin  a  5-mile  radius  of  the  Columbia 
Metropolitan  Airport  excluding  that  airspace 
within  a  2-mile  radius  of  the  Columbia 
Owens  Downtown  .'\irport:  and  that  airspace 
extending  upward  from  2.000  feet  MSL  to 
4.200  feet  MSL  within  a  10-mile  radius  of  the 
Columbia  Metropolitan  .Airport  from  the  004' 
bearing  from  the  airport  clo(,kwis(!  to  the  094° 
bearing  from  the  airport,  and  that  airspace 
extending  upward  from  1,800  feet  MSL  to 
4.200  feet  MSL  within  a  10-mile  radius  of  the 
airport  from  the  094°  bearing  from  the  airport 
chx.kwisp  to  the  004°  t)earing  from  the 
airport. 
*  *         «         •         * 

ASO  TN  C  Chattanooga.  Lovell  Field.  TN 
IRevi.sed] 

Chattanooga.  Lovell  Field.  TN 

(Lat.  35°02'07"  N..  long.  85°12'14  '  VV.) 
That  airspace  within  a  5-mile  radius  of 
Lovell  Field,  extending  upward  from  the 
surface  to  and  including  4.700  feet  MSL;  and 
that  airspace  within  a  lO-mile  radius  of  th(! 
airport  from  the  3.50°  Iwaring  from  the  airport 
clockwise  to  the  058°  bearing  from  the  airport 
extending  upward  from  2,200  feet  M.SL  to 
and  including  4.700  feet  .MSL;  and  that 
airspace  within  a  10-mile  radius  of  the 
airport  from  the  058°  bfiaring  from  the  airport 
cliKkwi.se  to  the  234°  bearing  from  the  airport 
(extending  upward  from  2.600  feel  MSL  to 
and  including  4.700  feet  MSL:  and  that 
airspace  within  a  10-mile  ridius  of  the 


airport  from  the  234°  bearing  from  the  airport 
clockwise  to  the  350°  bearing  from  the  airport 
extending  upward  from  3.300  feet  MSL  to 
and  including  4.700  feet  MSL.  This  Class  C 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  he  continuously  published  in 
the  Airport/Facility  Directory. 


Paragmph  6002 — Class  E  Airspace  Areas 
Designated  as  a  Surface  Area  for  an  Airport 


ASO  AL  E2  Huntsville,  AL  [New] 

Huntsville  International-Carl  T.  Jones  Field, 
AL 
(Lat.  34°38'25"  N..  long.  86°46'23"  W.) 
Redstone  Army  Air  Field 

(Lat.  34°40'43"  N.,  long.  86°4r05'  VV.) 
Within  a  5-mile  radius  of  the  Huntsville 
International-Carl  T.  Jones  Field  Airport, 
excluding  that  airspace  within  a  1-mile 
radius  cf  the  Redstone  Army  Air  Field.  This 
Class  E  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 


ASO  TN  E2  Chattanooga,  Lovell  Field,  TN 

[New] 

Chattanooga.  Lovell  Field.  TN 

(Lat.  35°02  07"  N.,  long.  85°12'14"  VV  ) 

Within  a  5-milc  radius  of  Lovell  Field.  This 
Class  E  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
*         *         »         *         » 

Issued  in  Washington.  DC.  on  December 
28.  1994. 

Harold  W.  Becker, 

Manager,  Airspace-Pules  and  Aeronaiiticd 

Information  Division. 

[FR  Doc.  95-357  Filed  1-5-95,  8:45anil 
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14  CFR  Part  71 

[Airspace  Docket  No.  93-AEA-02] 

Proposed  Modification  of  Class  E 
Airspace;  Dunkirk,  NY 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  revise 
Class  E  Airspace  in  the  vicinity  of 
Dunkirk.  NY,  to  provide  additional 
controlled  airspace  for  aircraft 
operations  conducted  under  instrument 
night  rules  (IFR)  to  and  from  the  Angola 
Airport,  NY.  Airspace  reclassification, 
in  effect  as  of  September  16,  1993.  has 
discontinued  the  use  of  the  term 
"transition  area,"  and  certain  controlled 


airspace  areas  designated  from  700  feet 
above  the  surface  of  the  earth  are  now 
Class  E  airspace. 

DATES:  Comments  must  be  received  on 
or  before  February  1, 1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Michael 
Sammartino,  Manager.  System 
Management  Branch,  AEA-530,  DocJtet 
No.  93-AEA-02,  F.A.A.  Eastern  Region, 
Fitzgerald  Federal  Building  No.  Ill, 
John  F.  Kennedy  Infl  Airport,  Jamaica, 
NY  11430. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  AEA-7,  at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager,  Svstem 
Management  Branch,  Air  Traffic 
Division,  at  the  address  shown  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Jordan,  Designated  Airspace 
Specialist,  System  Management  Branch, 
AEA-530,  F.A.A.  Eastern  Region, 
Fitzgerald  Federal  Building  No.  Ill, 
John  F.  Kennedy  International  Airport. 
Jamaica,  NY  11430;  telephone:  (718) 
553-0857. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  sucii  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
li.sted  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  mu.st  submit 
with  those  comments  a  self-addreSsed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
ARA-02".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 


substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notii:e  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Council,  AEA-7, 
F.A.A.  Eastern  Region,  Fitzgerald 
Federal  Building  No.  111.  John  F. 
Kennedy  International  Airport.  Jamaica, 
NY  11430.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisorv-  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  additional  Class  E  Airspace  for 
IFR  aircraft  operations  in  the  vicinitv  of 
Dunkirk,  NY.  Airspace  reclassification, 
in  effect  as  of  September  16,  1993,  has 
discontinued  the  use  of  the  term 
"Transition  Area,"  and  certain 
controlled  airspace  areas  extending 
upward  from  700  feet  above  the  surface 
of  the  earth  are  now  Class  E  airspace. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
Class  E  airspace  areas  extending  upward 
from  700  feet  above  the  surface  of  the 
earth  are  published  in  Paragraph  6005  of 
FAA  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18.  1994,  and  effective 
September  16,  1994,  which  is     • 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspa«;e  designation 
listed  in  this  document  would  be 
published  subsequently  in  ttie  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  onlv  involves  an 
established  body  of  tef:hnical 
regulations  for  which  frequent  and 
routine  amendments  are  ne(>^sar\  to 
keep  them  o[>erationalIy  current.  It. 
therefore:  (1)  is  not  a  "significant 
regidatont-  action"  under  Exe*  utive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  110.34:  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatorv'  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that,  when 
promulgated,  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatorv 
Flexibility  Act. 
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List  of  Subj  sets  in  14  CFR  Part  71 


Airspace 
Navigation 


The  Proposed  Amendment 


In  consic^rati 
Federal 
proposes  to 
follows: 


on  of  the  foregoing,  the 
Aviation  Administration 
amend  14  CFR  part  71  as 


PART  71- 


1.  Theau|hority 
continues  ti » 


Authority: 

1510:  E.O.  10854 
1963  Comp., 
11.69. 


49  U.S.C.  app.  1348(a).  1354(a). 
24  FK  9.565.  3  CFR,  1959- 
p.  ^9;  49  U.S.C  106(g);  14  CFR 


§71.1    [Am^ded] 

2.  The  i 
14  CFR  71. 
Administra  ion 
Designati 
dated  July 
September 
follows: 


ni  :orporation  by  reference  in 
of  the  Federal  Aviation 

Order  7400. 9B,  Airspace 
and  Reporting  Points. 
1994,  and  effective 
.6. 1994,  is  amended  as 


.: 


ions 


18, 


Paragraph 
extending 
above  the  su, 


6C  05 — Class  E  airspace  areas 
■  ard  from  700  feet  or  more 
Jface  of  the  earth 


upn- 


29  36 
VOF  TAC, 

29  26 
irptrt, 

39  37 


:  airsps  ce 


AEANYTA 

Chautauqua 
Dunkirk 

(Lat.  42 
Dunkirk 

(Lat.  42 
Angola  Ai 

(Lat.  42 

That 
feet  above  th( 
radius  of  the 
Airport  and  i 
Chautauqua 
extending 
bearing  from 
Dunkirk  Ai 
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within  5.3  ra 
058'>(M)  radi4l 
within  5.3 
238''(M) 
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,  exte  id 


Federal  Register  /  Vol.  GO,  No.  4  /  Friday.  January  6.  1995  /  I'roposed  Rules 


Federal  Register  /  Vol.  60.  No.  4  /  Friday,  January  G,  1995  /  Proposed  Rules 


2049 


Incorporation  by  reference, 
air). 


AMENDED] 


citation  for  part  71 
read  as  follows: 


>unkirk.  NY  (Revised) 

( lountv/Dunkirk  Airport, 
NY 

N.,long.  79''16'19AV.) 

NY 
"N..  long.  79»16'27"\V.) 
NY 
•N.,  long.  78''59'28"\V.) 

extending  upward  from  700 
surface  within  a  6.6-milo 
Chautauqua  County/Dunkirk 
ithin  an  11.8-mile  radius  of  the 
(fount>7Dunkirk  Airport 

ise  from  a  022°  to  a  232° 
the  Chautauqua  County/ 

and  within  a  6.3-mile  radius 
Airport  and  that  airsfwce 
i  les  northwest  of  the  051  •(T) 
of  the  Dunkirk  VORTAC  and 
northwest  of  the  231  "(T) 
ing  southwest  along  said 
I  le  6.3-mile  radius  to  9.9  milt* 
VORTAC. 


cic  ckw 


rport 


of  he 


Issued  in  Jamaica,  New  York,  on  December 
20, 1994. 

John  S.  Walker, 

Manager,  Air  Traffic 
IFR  Doc.  95-^66 
BILUNGCOOE 


ic  Division. 
Filed  1-5-95:  8:45  am) 
10-13-M 


14  CFR  Part  73 

[Airspace  Docket  No.  94-AWP-15J 

Proposed  Establishment  of  Restricted 
Area  R-2311,  Yuma  Proving  Ground, 
Yuma,  AZ 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
establish  Restricted  Area  R-2311,  Yuma 
Proving  Ground,  Yuma,  AZ,  to  replace 
the  Controlled  Firing  Area  (CFA)  now  in 
use  near  Yuma,  AZ.  The  proposal  is  in 
support  of  the  U.S.  Army  weapons  and 
ammunition  acceptance  testing  mission 
being  relocated  from  Jefferson  Proving 
Ground,  IN. 

DATES:  Comments  must  be  received  on 
or  before  February  15, 1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  A\VP-500,  Do<;ket  No. 
94-A\VP-15,  Federal  Aviation 
Administration,  P.O.  Box  92007. 
Worldway  Postal  Center,  Los  Angeles. 
C\  90009. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  S\V.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Robinson,  Military  Operations 
Program  Office  (ATM-420),  Office  of 
Air  Traffic  System  Management,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SVV., 
Washington,  D.C.  20591;  telephone: 
(202) 493-4050. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  environmental, 
economic,  and  energy-related  asp>ects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 


with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
AWP-15."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  tlie 
commenter.  Send  comments  on 
environmental  and  land  use  aspects  to: 
Commander,  U.S.  Army,  Yuma  Proving 
Ground.  Attn:  STEYP-ES,  (Mr.  Lance 
Vander  Zyl),  Yuma,  AZ  85365-9107.  Ail 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  eac;h 
substantive  public  contact  with  F.A.^ 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  do<;ket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center.  APA-220.  800  Independence 
Avenue.  SW..  Washington,  DC  20591.  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NTRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  part  73)  to 
establish  Restricted  Area,  R-2311.  Yuma 
Proving  Ground.  Yuma.  AZ.  The 
proposed  new  restricted  area  would  be 
within  the  lateral  boundaries  of  the 
existing  KOFA  South  CFA  and  would 
extend  from  the  surface  to  3,500  feet 
mean  sea  level  (MSL).  The  times  of  use 
would  be  identical  to  the  existing  KOFA 
South  CFA.  sunrise  to  sunset,  Monday- 
Saturday;  other  times  by  NOT  AM.  The 
closure  of  Jefferson  Proving  Ground,  IN, 
and  the  subsequent  move  of  the 
munitions  testing  function  to  Yuma 
Proving  Ground  has  created  a  need  for 
uninterrupted  use  of  this  airspace  to 
support  the  U.S.  Army  test  and 
evaluation  command  mission.  These 
activities  can  not  be  fully 
accommodated  on  existing  ranges 
located  at  Yuma  Proving  Ground.  The 
restrictions  and  limitations  on  CFA 
activity  are  not  amenable  to  the  type  of 
activity  required  for  munitions 


production  acceptance  testing.  The 
proposed  restricted  area  would  provide 
improved  capabilities  for  the 
ammunition  acceptance  testing  program 
and  mine  testing  facility  activities.  The 
proposed  restricted  area  would  be  joint 
use.  When  not  being  utilized  by  Yuma 
Proving  Ground,  it  would  be  released  to 
the  controlling  agency,  Yuma  Approach 
Control.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Section  73.23  of 
part  73  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Order  7400.88  dated  March  9.  1994. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034:  Febniary 
16,  1979):  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
tAnce  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Review 

An  environmental  impact  statement 
(EIS)  concerning  the  proposal  has  been 
prepared  by  the  U.S.  Army.  The  FAA 
will  review  the  EIS  prior  to  an  FAA 
final  decision  on  the  proposal.  The 
results  of  the  review  will  be  addressed 
in  any  subsequent  rulemaking  action. 

List  of  Subjects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 
The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  73  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a),  1354(a), 
1510.  1522:  E.O.  10854,  24  FR  9565,  3  CFR, 
1959-1963  Comp.,  p.  389;  49  U.S.C.  106(g); 
14  CFR  11.69. 

2.  Section  73.23  is  amended  as 
follows: 


§73.23    [Amended] 

R-2311  Yuma  Proving  Ground,  Yuma.  AZ 

[New] 

Boundaries.  Beginning  at  lat.  32''46'48"  ,N.. 
long.  114°1916"W.:tolat.  32°51'20"  N.. 
long.  n4°1904"VV.:  to  lat.  32°51'53"  N., 
long.  1 14'03'40"  VV.:  to  lat.  32°46'48-  N.. 
long.  114°03'51"W.: 
to  the  point  of  beginning. 

Altitudes.  Surface  to  3.500  feet  MSL. 

Time  of  designation.  Sunrise  to  sunset, 
Monday-.Saturday;  other  times  by  NOTAM. 

Controlling  Agency.  Yuma  Approach 
Control. 

Using  .Agency.  U.S.  Army,  Commanding 
Officer.  Yuma  Proving  (iround.  Yuma.  AZ. 

Issued  in  Washington.  DC,  on  Di^rembi^r 
21,1994. 

Harold  W.  Becker, 

Manager.  Airspace-Tlutes  and  Aeronaiilic:il 
Information  Division. 
jFK  Dot.  95-367  Filed  1-5-95.  8:45iini| 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[1NTL-933-86J 
RIN  1545-AL98 

Computation  of  Foreign  Taxes  Deemed 
Paid  Under  Section  902  Pursuant  to  a 
Pooling  Mechanism  for  Undistributed 
Earnings  and  Foreign  Taxes 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  income  tax  regulations 
relating  to  the  computation  of  foreign 
taxes  deemed  paid  under  section  902. 
Changes  to  the  applicable  law  were 
made  by  the  Tax  Reform  Act  of  1986 
and  by  the  Technical  and  Miscellaneous 
Revenue  Act  of  1988  (TAMRA).  These 
regulations  would  provide  guidance 
needed  to  comply  with  these  changes 
and  affect  foreign  corporations  and  their 
United  States  corporate  shareholders. 
DATES:  Comments  and  requests  for  a 
public  hearing  must  be  received  bv 
April  6,  1995. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:T:R  (INTL-933-86), 
room  5228,  Internal  Revenue  Ser\ice, 
FOB  7604.  Ben  Franklin  Station, 
Washington,  D.C.  20044.  In  the 
alternative,  submissions  may  be  hand 
delivered  to:  CC:DOM:CORP:T:R  (INTL- 
933-«6),  Courier's  Desk.  Internal 
Revenue  Service.  1111  Constitution 
Avenue  NW.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations.  Caren  S. 


Shein  (202)  622-3850,  or  Kristine  K. 
Schlaman  (202)  622-3840. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  a(,cordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h)).  Comments  on  the  collection  of 
information  should  be  sent  to  the  Offic;e 
of  Management  and  Budget.  Attention: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington.  DC 
20503,  with  copies  to  the  Internal 
Revenue  Service,  Attention:  IRS  Reports 
Clearance  Officer  PC:FP,  Washington, 
DC  20224. 

The  collection  of  information 
requirement  in  this  regulation  is  in 
§  1.902-l(e).  This  information  is 
required  by  the  IRS  to  implement 
section  902  as  amended  by  the  Tax 
Reform  Act  of  1986.  This  information 
will  be  used  by  law  enfon.emeni 
authorities  with  respect  to  the 
enforcement  of  Federal  laws.  The  likely 
respondents  are  businesses  or  other  for- 
profit  institutions. 
Estimated  total  annual  reporting  burden: 

225.520  hours. 
Estimated  total  annual  burden  pef 

respondent:  112.76  hours. 
Estimated  number  of  respondents:  2flO(). 
Estimated  annual  frequency  of  response: 

one. 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
section  902  of  the  Internal  Revenue 
Code  of  1986.  These  amendments  are 
proposed  to  conform  the  regulations  to 
section  1202(a)  of  the  Tax  Reform  Ad  of 
1986  (Pub.  L.  99-514.  100  Stat.  1085), 
and  to  section  1012(b)  of  the  Technical 
and  Miscellaneous  Revenue  Act  of  1988 
(TAMR.\)  (Pub.  L.  100-647, 102  Sl.il. 
3242). 

Proposed  Effective  Dates 

These  regulations  are  proposed  to  be 
effedive  for  taxable  years  beginning 
after  December  31, 1986. 

Explanation  of  Provisions 

Section  1.902-1 

Section  902  provides  a  mechanism  by 
which  foreign  income  taxes  paid  by  a 
foreign  corporation  are  deemed  paid  by 
a  domestic  corporate  shareholder 
owning  at  least  10  percent  of  the  voting 
stotJc  of  the  foreign  corporation. 
Paragraphs  (a)  (1)  through  (12)  of 
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ide  definitions  applicable 
of  section  902  and 
4nd  1.902-2. 
(a)(1)  defines  a  domestic 
that  is  eligible  for  the 
credit  as  a  domestic 
that  owns  directly  at  least 
the  voting  stock  of  a 
ion  at  the  time  it 
vidend. 

Ruling  71-141.  1971-1  C.B. 
two  50  percent  domestic 
g<  neral  partners  of  a  domestic 
rtnership  to  claim  a  credit  for 
paid  under  section  902  for 
paid  by  a  foreign 
in  which  the  partnership 
p  srcent  of  the  voting  stock. 
Revenue  Service  is 
under  what  other 

a  section  902  credit  with 
held  by  a  partnership  or 
t  irough  entity  should  flow 
domestic  corporation.  The 
ests  comments  on  whether 
of  Rev.  Rul.  71-141  should 
to  allow  taxes  paid  by  a 
ion  to  be  considered 
by  domestic  corporations 
ners  in  domestic  limited 
or  foreign  partnerships, 
in  limited  liability 
and  beneficiaries  of 
foreign  trusts  and  estates  or 

in  other  pass-through 
comments  should  address 
ice  would  administer  any 
sion  of  the  revenue 
ow  deemed  paid  credits 
.  er  pass-through  entities. 
i:  IS  (a)  (2)  through  (6)  define 
lip  requirements  that  must 
foreign  income  taxes  of  a 
J-.  or  third-tier  foreign 
will  be  deemed  paid  by  an 
oreign  corporation  or  a 
lareholder. 

1  (a)(7)  defines  foreign 
as  those  creditable  under 
and  903.  Paragraph  (a)(8) 
■1986  foreign  income  taxes 
foreign  income  taxes  paid, 
deemed  paid  for  the  current 
foreign  income  taxes  paid, 
deemed  paid  in  prior  taxable 
ing  after  December  31. 
extent  the  foreign  taxes 
or  deemed  paid  on 
ously  distributed  to  or 
included  in  the  income  of  a 


ar  y 


inru 


pi  lid  I 
levi 


le-. 

jpfi  (a)(9)  defines  post-1986 
earnings  generally  as  the 
jamings  and  profits 
by  a  foreign  corporation  in 
ye*s  begirming  after  December 
dptermined  as  of  the  close  of 
year  in  which  a  dividend  is 
Post-1986  undistributed 


earnings  are  not  reduced  by  dividend 
distributions  and  deemed  inclusions  in 
the  current  year  but  are  reduced  by 
dividend  distributions  and  deemed 
inclusions  in  prior  post-1986  taxable 
years. 

Paragraph  (a)(10)  defines  pre-1987 
accumulated  profits  as  earnings  and 
profits  accumulated  in  taxable  years 
beginning  before  January  1. 1987.  and  in 
later  years  if  the  special  effective  date  of 
paragraph  (a)(13)  applies.  Paragraph 
(a)(13)  provides  a  special  effective  date 
applicable  when  the  10-percent 
ownership  requirements  of  section 
902(c)(3)(B)  and  paragraphs  (a)  (1) 
through  (4)  are  first  met  with  respect  to 
a  foreign  corporation  in  a  taxable  year 
of  the  foreign  corporation  beginning 
after  December  31,  1986.  For  post-1986 
years  prior  to  the  first  year  in  which  the 
ownership  requirements  of  section 
902(c)(3)(B)  are  met,  foreign  taxes 
deemed  paid  must  be  computed  under 
the  rules  of  section  902  as  in  effect  prior 
to  the  Tax  Reform  Act  of  1986.  See 
section  902(c)(6). 

The  proposed  regulations  specify  that 
both  post-1986  undistributed  earnings 
and  pre-1987  accumulated  profits 
include  a  foreign  corporation's  entire 
earnings  and  profits.  Further,  for  both 
post-1986  undistributed  earnings  and 
pre-1987  accumulated  profits  that  are 
distributed  in  a  taxable  year  beginning 
after  December  31. 1986.  the  proposed 
regulations  state  that  special  allocations 
of  accumulated  profits  and  taxes  to 
particular  shareholders,  whether 
required  or  permitted  under  foreign  law 
or  an  agreement  among  the 
shareholders,  will  be  disregarded.  See 
paragraphs  (a)(9)(iv)  and  (a)(10)(ii). 

The  intent  of  the  proposed  regulations 
is  to  reverse  the  Tax  Court's  decision  in 
Vulcan  V.  Commissioner,  96  T.C.  410 
(1991).  affd.  per  curiam  959  F.2d  973 
(11th  Cir.  1992).  for  distributions  in 
ta.xable  years  beginning  after  December 
31. 1986.  out  of  pre-1987  accumulated 
profits.  In  addition,  the  regulations  are 
intended  to  make  clear  that  the  decision 
in  Vulcan  is  not  applicable  to 
distributions  out  of  post-1986 
undistributed  earnings. 

In  Vulcan,  the  Tax  Court  held  that  the 
term  "accumulated  profits"  as  used  in 
the  denominator  of  the  section  902 
deemed  paid  credit  fi-action  prior  to  the 
Tax  Reform  Act  of  1986  does  not 
necessarily  mean  all  of  a  foreign 
corporation's  accumulated  profits.  The 
Tax  Court  concluded  that  the  pre-1987 
statute  and  regulations  under  section 
902  were  unclear  and  based  its  decision 
on  what  it  viewed  as  the  policy  behind 
section  902.  The  pre-Tax  Reform  Act  of 
1986  version  of  section  902  described 
the  creditable  foreign  tax  as  that  levied 


"on  or  with  respect  to  the  accumulated 
profits  of  the  foreign  corporation  from 
which  such  dividends  were  paid."  The 
Tax  Court  in  Vulcan  read  this  language 
as  linking  "accumulated  profits"  to  the 
foreign  tax  paid  by  the  subsidiary  and. 
based  in  part  on  this  reading,  computed 
the  section  902  credit  using  only  the 
amount  of  accumulated  profits  on 
which  the  foreign  tax  was  levied. 

Contrary  to  the  Tax  Court's  analysis, 
the  term  "accumulated  profits"  as  used 
in  pre-1987  section  902  generally  is 
equated  with,  and  determined  in 
accordance  with.  United  States  tax 
principles  relating  to  pre-tax  earnings 
and  profits.  See  United  States  v. 
Goodvear  Tire  and  Rubber  Company. 
493  U.S.  132, 139  (1989).  Earnings  and 
profits  are  a  measure  of  a  corporation's 
ability  to  pay  dividends.  They  generally 
are  determined  at  the  corporate  level 
and  include  all  income  earned  by  the 
corporation,  whether  or  not  all  or  any 
portion  of  the  income  is  subject  to  tax. 
The  "on  or  with  respect  to"  language  on 
which  the  Tax  Court  focused  simply 
reflects  the  annual  nature  of  the  section 
902  credit  calculation  prior  to  1986,  and 
does  not  permit  or  require  the 
computation  of  the  deemed  paid  credit 
using  less  than  all  of  the  foreign 
corporation's  accumulated  profits. 

Tne  1986  Act  changes  to  section 
902(a)  eliminated  the  language  the  Tax 
Court  relied  on  in  Vulcan  to  link  the 
ta.xes  to  be  credited  to  the  particular 
profits  on  which  they  were  paid.  See 
H.R.  Rep.  (Conf.)  841,  99th  Cong..  2d 
Sess.  11-589  (1986).  As  amended  in 
1986,  section  902  simply  defines  the 
pool  of  creditable  taxes  as  "any  income, 
war  profits,  or  excess  profits  taxes  paid 
by  the  foreign  corporation"  to  the 
foreign  taxing  authority.  See  section 
902(c)(4).  The  proposed  regulations 
make  clear  that  Vulcan  does  not  apply 
for  years  to  which  the  pooling  rules  of 
new  section  902  apply. 

The  proposed  regulations  would 
reverse  Vulcan  for  distributions  out  of 
pre-1987  accumulated  profits  in  post- 
1986  taxable  years.  The  Vulcan  reversal 
for  distributions  out  of  pre-1987 
accumulated  profits  thus  will  have  a 
continuing  impact  in  post-1986  years. 
The  Internal  Revenue  Service  published 
this  position  in  Rev.  Rul.  87-14. 1987- 
1  C.B.  181.  Thus,  taxpayers  had  notice 
of  the  rule  prior  to  the  issuance  of  these 
proposed  regulations. 

Paragraph  (a)(10)(iii)  provides  that 
foreign  income  taxes  of  a  particular  year 
with  pre-1987  accumulated  profits  must 
be  reduced  by  the  amount  of  foreign 
income  taxes  deemed  paid  on  a 
distribution  or  inclusion  out  of  pre-1987 
accumulated  profits  of  that  year.  Foreign 
income  taxes  paid  or  accrued  on  or  with 


respect  to  pre-1987  accumulated  profits 
must  be  translated  into  United  States 
dollars  under  the  rules  in  effect  prior  to 
the  effective  date  of  the  Tax  Reform  Act 
of  1986.  See  The  Bon  Ami  Company  v 
Commissioner,  39  B.T.A.  825  (1939). 

Paragraph  (b)(1)  provides  rules  for 
computing  the  foreign  income  taxes 
deemed  paid  by  a  domestic  shareholder, 
first  tier  corporation  or  second-tier 
corporation  for  any  ta.xable  year  in 
which  a  domestic  shareholder  receives 
a  dividend  from  a  first-tier  corporation 
paid  out  of  post-1986  undistributed 
earnings,  or  an  upper-tier  corporation 
receives  a  dividend  from  a  lower-tier 
corporni  nn  paid  out  of  po.st-198B 
undistfiotiind  earnings. 

Paragraph  (b)(2)  provides  rules  for 
oHocating  dividends  to  post-1986 
undistributed  earnings  and  pre-1987 
accumulated  profits  when  a  foreign 
corporation  pays  a  dividend  out  of  both 
post-1986  undistributed  earnings  and 
pre-1987  accumulated  profits  and  out  of 
more  than  one  pre-1987  taxable  year. 
Paragraph  (b)(3)  provides  that  the 
amount  of  foreign  taxes  deemed  paid  on 
a  dividend  out  of  pre-1987  accumulated 
profits  must  be  computed  under  section 
902  as  in  effect  prior  to  the  effective 
date  of  the  Tax  Reform  Act  of  1986. 

Paragraph  (b)(4)  provides  that  if  a 
foreign  corporation  makes  a  distribution 
out  of  current  earnings  and  profits  that 
is  treated  as  a  dividend  under  section 
316(a)(2)  in  a  taxable  year  in  which  the 
corporation  has  a  deficit  in  post-1986 
undistributed  earnings  and  the  sum  of 
current  plus  accumulated  earnings  and 
profits  is  zero  or  less  than  zero,  then  no 
foreign  income  taxes  shall  he  deemed 
paid  with  respect  to  the  dividend.  See 
S.  Rep.  No.  313.  99th  Cong..  2d  Sess. 
:i21  (1986).  The  dividend  reduces  post- 
1986  undistributed  earnings  and 
accumulated  earnings  and  profits. 

Paragraph  (c)  provides  special  rules 
applicable  in  computing  foreign  taxes 
deemed  paid  by  a  domestic  shareholder 
or  upper-tier  corporation.  Paragraph 
(c)(1)  provides  that  foreign  taxes 
deemed  paid  must  be  computed 
separately  for  dividends  received  from 
each  foreign  corporation.  Further,  if  a 
domestic  shareholder  receives  a 
dividend  from  a  first-tier  corporation 
and  in  the  same  taxable  year  the  first- 
tier  corporation  receives  a  dividend 
from  one  or  more  lower-tier 
corporations,  then  foreign  taxes  deemed 
paid  are  computed  by  starting  at  the 
lowest  tier  and  working  upward. 

Paragraph  (c)(2)  requires  a  domestic 
shareholder  to  include  in  gross  income 
as  a  dividend  under  section  78  all 
foreign  taxes  deemed  paid  for  the 
taxable  year.  Foreign  corporations  are 
not  required  to  include  foreign  taxes 


deemed  paid  in  gross  income  under 
section  78. 

Paragraph  (c)(9)  incorporates  the  rules 
of  section  905(c)  to  determine  the  effect 
of  a  section  482  adjustment  on  post- 
1986  undistributed  earnings  and  post- 
1986  foreign  income  taxes.  In  general, 
section  905(c)  and  the  regulations  under 
that  section  require  a  reduction  in  the 
pool  of  creditable  foreign  income  taxes 
when  a  taxpayer  fails  to  exhaust  its 
administrative  remedies  to  obtain  a 
refund  of  foreign  income  taxes  paid 
following  a  section  482  adjustment.  See 
also  Rev.  Rul.  92-74,  1992-2  C.B.  156. 

Paragraph  (d)  provides  ni!t-s  relating 
to  the  computation  of  lore!;:ri  isxes 
deemed  paid  with  respect  to  dividends 
from  controlled  foreign  corporations. 
Generally,  dividend  distributions  are 
treated  as  made  pro  rata  out  of  a 
controlled  foreign  corporation's 
earnings  in  each  section  904(d)  .separate 
category.  Section  1.904-5(d).  Paragraph 
(d)(3){i)  provides  that  dividends 
distributed  out  of  earnings  accumulated 
before  a  foreign  corporation  became  a 
controlled  foreign  corporation  are 
treated  as  dividends  from  a 
noncontrolled  section  902  corporation, 
whether  the  earnings  are  post-1986 
undistributed  earnings  or  pre-1987 
accumulated  profits. 

Pursuant  to  a  grant  of  regulatory 
authority  in  section  904(d)(2)(E)(i),  and 
consistent  with  proposed  amendments 
to  §  1.904-4(g)(3).  paragraph  (d)(3)(ii) 
generally  limits  the  application  of  the 
"Technical  and  Miscellaneous  Revenue 
Act  of  1983  amendment  of  section 
904(d)(2)(E)(i)  (restricting  look-through 
treatment  on  dividends  out  of  pre- 
acquisition  earnings  of  a  controlled 
foreign  corporation)  to  U.S. 
shareholders  that  acquire  more  than 
90%  voting  stock  ownership  in  an 
existing  controlled  foreign  corporation 
(including  both  U.S.  shareholders  who 
previously  owned  no  voting  stock  in  the 
controlled  foreign  corporation  and  U.S. 
shareholders  that  previously  owned  less 
than  10%  of  the  controlled  foreign 
corporation's  voting  stock).  A  U.S. 
shareholder  that  acquires  more  than 
90%  ownership  of  a  controlled  foreign 
corporation's  voting  stock  must  begin  a 
new  set  of  post-1986  undistributed 
earnings  and  post-1986  foreign  income 
taxes  pools  on  the  first  day  of  the  first 
taxable  year  in  which  it  owns  more  than 
90%  of  the  voting  stock.  Earnings 
attributable  to  the  pre-acquisition  period 
are  treated  as  post-1986  undistributed 
earnings  or  pre-1987  accumulated 
profits  of  a  noncontrolled  section  902 
corporation.  Distributions  will  be 
deemed  to  come  first  out  of  the  post- 
acquisition  earnings  pools  to  the  extent 


thereof,  and  then  out  of  pre-acqnisiticn 
earnings. 

A  U.S.  shareholder  that  acquires  s'.o'.k 
resulting  in  ownership  of  90%  or  \es  of 
an  existing  controlled  foreign 
corporation's  voting  stock  is  entitled  to 
look-through  treatment  on  dividends 
paid  out  of  pre-acquisition  earnings  of 
the  controlled  foreign  corporation.  The 
shareholder  need  not  start  new  pools  of 
earnings  and  taxes  as  a  result  of  its 
acquisition  of  voting  stock  of  the 
controlled  foreign  corporation. 

Paragraph  (e)  descrioes  the 
information  a  domestic  shareholder 
must  furnish  with  respect  to  foreign 
income  taxes  for  which  it  claims  a 
deemed  paid  credit. 

Paragraph  (f)  provides  examples 
illustrating  the  rules  of  §  1.902-1,  and 
paragraph  (g)  provides  that  §  1.902-1 
applies  to  distributions  in  and  after  a 
foreign  corporation's  first  taxable  year 
beginning  on  or  after  January  1.  1987. 

Section  1.902-2 

Section  1.902-2  provides  rules  for 
computing  foreign  taxes  deemed  paid 
when  there  are  deficits  in  post-198fi 
undistributed  earnings  or  pre-19a7 
accumulated  profits  (determined  under 
section  902)  of  a  foreign  corporation. 
Paragraph  (a)(1)  provides  that  if  there  is 
a  deficit  in  post-1986  undistributed 
earnings  of  a  first-,        second-,  or  third- 
tier  corporation  and  the  corporation 
makes  a  distribution  to  shareholders, 
then  the  deficit  shall  be  carried  back  to 
the  most  recent  pre-effective  date 
taxable  year  of  the  first-,  second-,  or 
third-tier  corporation  with  positive 
accumulated  profits  determined  under 
section  902.  The  amount  carried  back 
will  be  removed  from  post-1986 
undistributed  earnings,  but  any  foreign 
income  taxes  paid  with  respect  to  those 
earnings  will  not  be  carried  barJi  to  a 
taxable  year  beginning  before  January  1. 
1987  (or  a  later  year  if  the  special 
effective  date  of  §  1.902-l(9)(13l 
applies)  and  will  not  be  removed  from 
post-1986  foreign  income  taxes. 

Paragraph  (b)(1)  provides  that  if  there 
is  a  deficit  in  accumulated  profits 
determined  under  section  902  of  a 
first-,  second-,  or  third-tier  corporation 
as  of  the  end  of  its  last  pre-effective  date 
taxable  year,  that  deficit  must  be  carried 
fonvard  to  the  first  taxable  year  of  the 
foreign  corporation  beginning  after 
December  31. 1986.  or  later  if  the 
special  effective  date  of  §  1.902-1  (a)(13) 
applies.  The  deficit  carried  forward  is 
included  in  and  reduces  posl-1986 
undistributed  earnings.  Foreign  income 
taxes  paid  with  respect  to  pre-effective 
date  years  are  not  carried  forward. 

Paragraph  (b)(2)  makes  clear  that  if  a 
corporation  has  a  deficit  in  section  902 
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Propased  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  entries 
in  numerical  order  to  read  as  follows: 

Authority:  26  li.S.C.  7805  "   *    '  .S«c;ti()n 
1.902-1  also  issued  under  26  U.S.C 
902((:)(7).  Section  1.902-2  also  issued  under 
20  U.S.C.  902(t:)(7).  *    *    * 

§§  1 .902-1  and  1 .902-2    [Redesignated 
§§1.902-3  and  1902-4] 

Par.  2.  Sei.t.ons  1.902-1  and  1.902-2 
are  redesignated  §§  1.902-3  and  1.902- 
4,  respectively. 

Par.  3,  Sections  1.902-0,  1.902-1  and 
1.902-2  are  added  to  read  as  follows: 

§  1.902-0    Outline  of  regulations  provisions 
for  section  902. 

This  section  lists  the  provisions  under 
section  902. 

§  1 .902-1     Credit  for  domestic  corporate 
stiareholder  of  a  foreign  corporation  for 
foreign  income  taxes  paid  by  ttie  foreign 
corporation. 

(d)  Dofinitions  and  special  c^fftjctivo  date. 

(1)  Domestic  shareholder. 

(2)  First-tier  corporation. 
(:i)  .Second-tier  corporation. 

(4)  Third-tier  corporation. 

(5)  Example. 

(fi)  tapper-  and  lower-tier  corporal  ions. 

(7)  Foreign  income  taxes. 

(8)  Pnst-1986  foreign  income  taxes, 
(i)  In  general. 

(ii)  Distributions  out  of  earnings  and  [irotits 
accumuluted  by  a  lower-tier  corponition 
in  its  taxable  years  beginning  before 
lanuary  1,  1987,  and  included  in  the 
gross  income  of  an  upper-tier 
corporation  in  its  taxable  year  bejiinning 
after  December  31,  1986. 

(iii)  Foreign  income  taxes  paid  or  accrued 
with  respect  to  high  withholding  tax 
interest.  • 

(9)  Posl-1986  undistributtul  earnings, 
(i)  In  general. 

(ii)  Distributions  out  of  earnings  and  pn)fits 
accumulated  by  a  lower-tier  corporation 
in  its  taxable  years  beginning  bt^fore 
January  1.  1987.  and  included  in  the 
gross  income  r)t  an  upper-tier 
corporation  in  its  taxable  year  begiiming 
after  December  31,  1986. 

(iii)  Reduction  for  foreign  income  taxes 
paid  or  accrued. 

(iv)  .Special  all(x:ations. 

(10)  l're-1987  accumulated  profits. 
(:)  Definition. 

(ii)  Computation  of  pre-1987  accumulated 

profits, 
(iii)  Foreign  income  taxes  attributable  to 

pre-1987  accunndated  profits. 

(11)  Dividend. 

(12)  Dividend  received. 

(13)  Spe<:ial  effective  date 
(i)  Rule. 


d 


(it)  Example, 
(b)  Computation  of  foreign  income  taxes 
deemed  paid  by  a  domestic  shareholder, 
first-tier  corporation,  and  second-  tier 
corporation. 

(1)  General  rule. 

(2)  Allocation  rule  for  dividends 
attributable  to  post-1986  undistributed 
earnings  and  pre-1987  accmnulated 
profits. 

(i)  Portion  of  dividend  out  of  |>ost-19H() 

undistributed  earnings, 
(ii)  Portion  of  dividend  out  of  pre-19R7 

accumulated  profits. 
(:t)  Dividends  paid  out  of  pre-1987 

accumulated  profits. 

(4)  Deficits  in  accumulated  earnipj^--: 
profits. 

(5)  E.xamples. 
((.)  Special  rules. 

(1)  Separate  computations  n:quire(l  for 
dividends  from  each  first-tier  and  lower- 
tier  c:orporation. 

(i)  Rule, 
(ii)  Example. 

(2)  Section  78  gross-up. 

(i)  Foreign  income  taxes  deemed  paid  by  a 

domestic  shareholder, 
(ii)  Foreign  income  taxes  deemed  paid  by 

an  upper-tier  corporation, 
(iii)  Example. 

(3)  Creditable  foreign  income  taxes. 

(4)  Foreign  mineral  income. 

(5)  Foa-ign  taxes  paid  or  accrued  in 
connection  with  the  purchase  or  s;de  of 
certain  oil  and  gas. 

(h)  Foreign  oil  and  gas  extraction  income. 

(7)  United  States  shareholders  of  controlled 
foreign  corporations. 

(8)  Credit  for  foreign  taxes  decmeil  paid  in 
a  section  304  transaction. 

(9)  Effect  of  .section  482  adjustments  on 
post-1986  foreign  income  taxes  an<l  post- 
1986  undistributed  framings. 

(d)  Dividends  from  controlled  foreign 
corporations. 

(1)  Cleneral  rule. 

(2)  Look-thruugh. 
(i)  Dividends. 

(ii)  Coordination  with  section  960. 

(3)  Special  ruhts. 

(i)  Dividends  distributed  out  of  earnings 
acf.umulated  before  a  controlled  foreign 
corporation  bet.ame  a  controlled  foreign 
corporation. 

(ii)  Dividend  distributions  out  of  ciirni.ngs 
and  profits  for  a  year  during  which  a 
shareholder  that  is  currently  a  more- 
than-90-percent  United  St<it(!S 
shareholder  of  a  controlled  foreign 
corporation  was  not  a  United  .Statics 
shareholder  of  the  controlled  foreign 
corporation. 

(iii)  Intra-group  acquisitions. 

(iv)  Ordering  mie. 

(v)  Examples. 

((•)  Information  to  be  furnished. 

(fi  Examples. 

(g)  Effective  date. 


§  1.902-2    Treatment  of  deficits  In  post- 
1986  undistributed  earnings  and  pre-1987 
accumulated  profits  of  a  first-,  second-,  or 
third-tier  corporation  for  purposes  of 
computing  an  amount  of  foreign  taxes 
deemed  paid  §  1 .902-1 . 

(a)  Carrvback  of  deficits  in  pnst-1986 

undistributed  earnings  of  a  first-, 
second-,  or  third-tier  corporation  to  pre- 
effective  date  taxable  vears. 

(DRule. 

(2)  Examples. 

(b)  Carryforward  of  dc^ficits  in  pre-1987 

accumulated  profits  of  a  first-, 
second-,  or  third-tier  corporation  to  posl- 
1986  undistributed  earnings  for  purptises 
of  section  902. 
(DGeniTfcl  rule. 

(2)  Effect  of  pre-effective  date  deficit. 

(3)  Examples. 

§  1 .902-3    Credit  for  domestic  corporate 
sharefiolder  of  a  foreign  corporation  for 
foreign  income  taxes  paid  with  respect  to 
accumulated  profits  or  taxable  years  of  the 
foreign  corporation  beginning  t>efore 
January  1, 1937. 

(a)  Definitions. 

(1)  Domestic  sharehoidi^r. 

(2)  First-tier  corfX)ration. 

(3)  Second-tier  corporation. 

(4)  Third-tier  corponition. 

(5)  Foreign  income  taxes. 

(6)  Dividend. 

(7)  Dividend  received. 

(b)  Domestic  shareholder  owning  stock  in  a 

first-tier  corporation. 

(1)  In  general. 

(2)  Amount  of  foreign  taxes  deemed  paid 
by  a  domestic  shareholder. 

(c)  First-tier  corporation  owning  stock  in  a 

second-tier  corporation. 

(1)  In  general. 

(2)  Amount  of  foreign  taxes  deemed  paid 
by  a  first-tier  corporation. 

(d)  Second-tier  corporation  owning  stock  in 

a  third-tier  corporation. 

(1)  In  general. 

(2)  Amount  of  foreign  taxes  deemed  paid 
by  a  second-tier  corporation. 

(e)  Determination  of  accumulated  profits  of  a 

foreign  corporation. 

(f)  Taxes  paid  on  or  with  respect  to 

accumulated  profits  of  a  foreign 
corporation. 

(g)  Determination  of  earnings  and  profits  of 

a  foreign  corporation. 

(1)  Taxable  year  to  which  section  963  does 
not  apply. 

(2)  Taxable  year  to  which  section  963 
applies. 

(3)  Time  and  manner  of  making  choice. 

(4)  Determination  by  district  director, 
(h)  Source  of  income  from  first-tier 

corporation  and  country  to  which  tax  is 
deemed  paid. 

(1 )  Source  of  income. 

(2)  Country  to  which  taxes  deemed  paid, 
(i)  United  Kingdom  income  taxes  paid  with 

respect  to  royalties, 
(j)  Information  to  be  furnished, 
(k)  Illustrations. 
(I)  Effective  date. 


§1.902^    Rules  for  distributions 
attributable  to  accumulated  profits  for 
taxable  years  In  which  a  first-tier 
corporation  was  a  less  developed  country 
corporation. 

(a)  In  general. 

(b)  Combined  distributions. 

(c)  Distributions  of  a  first-tier  corporation 

attributable  to  certain  distributions  from 
second-  or  third-tier  corporations. 

(d)  Illustrations. 

§  1 .902-1     Credit  for  domestic  corporate 
shareholder  of  a  foreign  corporation  for 
foreign  income  taxes  paid  by  the  foreign 
corporation. 

(a)  Df.finitions  and  special  effective 
date.  For  purposes  of  section  9C2  and 
§§  1.902-1  and  1.9U2-2,  the  definitions 
provided  in  paragraphs  (a)  (1)  through 
(12)  of  this  section  and  the  special 
effective  date  of  paragraph  (a)(l  3)  of  this 
section  apply. 

(1)  Doimstic  shareholder.  In  the  case 
of  dividends  received  by  a  domestic 
corporation  from  a  foreign  corporation 
after  December  31,  1986,  the  term 
dom.estic  shareholder  means  a  domestic 
corporation,  other  than  an  S  corporation 
as  defined  in  set.tion  1361(a),  that  owns 
directly  at  least  10  percent  of  the  voting 
stock  of  the  foreign  corporation  at  the 
time  the  domestic  corporation  receives 

a  dividend  from,  that  foreign 
corporation. 

(2)  First-tier  corporation.  In  the  case  of 
dividends  received  by  a  domestic 
shareholder  from  a  foreign  corporation 
in  a  taxable  year  beginning  after 
December  31,  1986,  the  term  first-tier 
corporation  means  a  foreign 
corporation,  at  least  10  percent  of  the 
voting  stock  of  which  is  owned  by  a 
domestic  shareholder  at  the  time  the 
domestic  shareholder  receives  a 
dividend  from  that  foreign  corporation. 
The  term  first-tier  corporation  also 
means  a  DISC  or  former  DISC,  but  only 
with  respect  to  dividends  from  the  DISC 
or  former  DISC  that  are  treated  under 
sections  861(a)(2)(D)  and  862(a)(2)  as 
income  from  sources  without  the  United 
States. 

(3)  Second-tier  corporation.  In  the 
case  of  dividends  paid  to  a  first-tier 
corporation  by  a  foreign  corporation  in 
a  taxable  year  beginning  after  December 
31,  1986,  the  foreign  corporation  is  a 
second-tier  corporation  if,  at  the  time  a 
first-tier  corporation  receives  a  dividend 
from  that  foreign  corporation,  the  first- 
tier  corporation  owns  at  least  10  percent 
of  the  foreign  corporation's  voting  stock 
and  the  product  of  the  following  equals 
at  least  5  percent — 

(i)  The  percentage  of  voting  stock 
owned  by  the  domestic  shareholder  in 
the  first-tier  corporation;  multiplied  by 


(ii)  The  percentage  of  voting  stock 
owned  by  the  first-tier  corporation  in 
the  second-tier  corporation. 

(4)  Third-tier  corporation.  In  the  cjse 
of  dividends  paid  to  a  second-tier 
corporation  by  a  foreign  corporation  in 
a  taxable  year  beginning  after  December 
31,  1986,  a  foreign  corporation  is  a 
third-tier  corporation  if,  at  the  time  a 
second-tier  corporation  receives  a 
dividend  from  that  foreign  corporation 
the  second-tier  corporation  owns  at  least 
10  percent  of  the  foreign  corporation's 
voting  stock  and  the  product  of  the 
following  equals  at  least  5  percent — 

(i)  The  percentage  of  voting  stock 
owned  by  the  domestic  shareholder  in 
the  first-tier  corporation:  multiplied  h\ 

(ii)  The  percentage  of  voting  stock 
owned  by  the  first-tier  corporation  in 
the  second-tier  corporation;  multiplied 
by 

(iii)  The  percentage  of  voting  slock 
owned  by  the  second-tier  corporation  in 
the  third-tier  corporation. 

(5)  Example.  The  following  example 
illustrates  tne  ownership  requirements 
of  paragraphs  (a)(1)  through  (4)  of  this 
section. 

Example,  (i)  Domestic  corporation  M  (twns 
30  percent  of  the  voting  stock  of  fon-ign 
corporation  A  on  January  1.  VJ91.  and  for  ail 
periods  thereafter.  Corporation  A  owns  40 
percent  of  the  voting  stock  of  foreign 
corporation  B  on  January  1, 1991,  and 
continues  to  own  that  stock  until  June  1. 
1991.  when  Corporation  A  sells  its  stock  in 
Corporation  B.  Both  Corporation  A  and 
Corporation  B  use  the  calendar  year  as  iho 
taxable  year.  Corporation  B  pays  a  dividend 
out  of  its  posf-1986  undistrihuted  earnings  to 
Corjjoration  A.  which  Corporation  A  receives 
on  February  16,  1991.  Corporation  A  pavs  a 
dividend  out  of  its  post-198b  undistributed 
earnings  to  Corporation  M.  which 
Corporation  M  receives  on  Januan,-  20.  1992. 
Corporation  M  uses  a  fiscal  year  ending  on 
June  30  as  the  taxable  year. 

(ii)  On  February  16.  1991.  when 
Corporation  B  pays  a  dividend  to  Oirporation 
A,  Corporation  M  satisfies  the  10-  percent 
stock  ownership  requirement  of  paragraphs 
(a)(1)  and  (a)(2)  of  this  section  with  respect 
to  Corporation  A.  Therefore.  Ccnporation  A  is 
a  first-tier  corporation  within  the  meaning  of 
paragraph  (a)(2)  of  this  section  and 
Corporation  M  is  a  domestic  shareholder  of 
CorfKjration  A  within  the  meaning  of 
paragraph  (a)(1)  of  this  section.  Also  on 
February  16, 1991.  Corporation  B  is  a  second- 
tier  corporation  within  the  meaning  of 
paragraph  (a)(3)  of  this  section  because 
Corporation  A  owns  at  least  10  percent  of  its 
voting  stock,  and  the  percentage  of  voting 
stock  owned  by  Corfxiration  M  in 
Corporation  A  on  February  16. 1991  (30 
percent)  multiplied  by  the  percentage  of 
voting  stock  owned  by  Corporation  A  in 
Corporation  B  on  February  16, 1991  (40 
piercent)  equals  12  percent.  Corporation  A 
shall  be  deemed  to  have  paid  foreign  income 
taxes  of  Corporation  B  with  respect  to  the 
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dividend,  and  the  foreign  income  taxes 
paid,  accrued,  or  deemed  paid  in  the 
foreign  corporation's  prior  taxable  years 
beginning  after  December  31. 1986.  to 
the  extent  the  foreign  taxes  were  not 
paid  or  deemed  paid  by  the  foreign 
corporation  on  or  with  respect  to 
earnings  that  in  prior  taxable  years  were 
distributed  to  or  otherwise  included  in 
the  income  of  a  foreign  or  domestic 
shareholder,  for  example  under  sections 
304.  367(b),  551.  951(a).  1248.  or  1293 
(whether  or  not  the  shareholder  is 
deemed  to  have  paid  the  foreign  taxes). 
Thus,  if  a  dividend  is  paid  by  a  foreign 
corporation  to  a  United  States  person 
that  is  not  a  domestic  shareholder,  or  to 
a  foreign  person  that  is  not  a  first-  or 
second-tier  corporation,  then  although 
no  foreign  income  taxes  shall  be  deemed 
paid  under  se<;tion  902  with  respe<:t  to 
that  dividend,  foreign  income  taxes  that 
would  have  been  deemed  paid  had 
section  902  applied  shall  be  removed 
from  post- 1986  foreign  income  taxes.  In 
the  case  of  a  foreign  corporation  the 
foreign  income  taxes  of  which  are 
determined  based  on  an  accounting 
period  of  less  than  one  year,  the  term 
year  means  that  accounting  period.  See 
sections  441(b)(3)  and  443. 

(ii)  Distributions  out  of  earnings  and 
profits  accumulated  by  a  lower-tier 
corporation  in  its  taxable  years 
beginning  before  January  1,  1987,  and 
included  in  the  gross  income  of  an 
upper-tier  corporation  in  its  taxable 
year  beginning  after  December  31.  1 9H6. 
Post-1986  foreign  income  taxes  shall 
include  foreign  income  taxes  that  are 
deurned  paid  by  an  upper-tier 
corporation  with  respect  to  distributions 
from  a  lower-tier  corporation  out  of  non- 
previously  taxed  pre-1987  accumulated 
profits,  as  defined  in  paragraph  (a)(10) 
of  this  section,  that  are  received  by  an 
upper-tier  corporation  in  any  taxable 
year  of  the  upper-tier  corporation 
beginning  after  December  31,  1986, 
provided  the  upper-tier  corporations 
earnings  and  profits  in  that  year  are 
included  in  its  post-1986  undistributed 
earnings  under  paragraph  (a)(9)  of  the 
section.  Foreign  income  taxes  deemed 
paid  with  respect  to  a  distribution  of 
prt;-1987  accumulated  profits  shall  be 
translated  from  the  functional  currency 
of  the  lower-tier  corporation  into  dollars 
at  the  spot  exchange  rate  in  effect  on  the 
date  of  the  distribution.  To  determine 
the  character  of  the  earnings  and  profits 
and  associated  taxes  for  foreign  tax 
credit  limitation  purposes,  see  section 
904and§1.904-7(a). 

(iii)  Foreign  income  taxes  paid  or 
accrued  with  respect  to  high 
withholding  tax  interest.  Post-1986 
foreign  income  taxes  shall  not  include 
foreign  income  taxes  paid  or  accrued  by 


a  noncontrolled  section  902  corporation 
(as  defined  in  section  904(d)(2)(E)(i)) 
with  respect  to  high  withholding  tax 
interest  (as  defined  in  section 
904(d)(2)(B))  to  the  extent  the  foreign 
tax  rate  imposed  on  such  interest 
exceeds  5  percent.  See  section 
904(d)(2)(E)(ii)  and  §  1.904-4(g)(2)(iii). 
The  reduction  in  foreign  income  ta.xes 
paid  or  accrued  by  the  amount  of  tax  in 
excess  of  5  percent  imposed  on  high 
withholding  tax  interest  income  must  be 
computed  in  functional  currency  before 
foreign  income  taxes  are  translated  into 
U.S.  dollars  and  included  in  po.st-1986 
foreign  income  taxes. 

(9)  Post- 1986  undistributed 
earnings — (i)  In  general.  Excejit  as 
provided  in  paragraphs  (a)  (10)  and  (l,!) 
of  this  section,  the  term  post-1986 
undistributed  earnings  means  the 
amount  of  the  earnings  and  profits  of  a 
foreign  corporation  (computed  in 
accordance  with  sections  964(a)  and 
986)  accumulated  in  taxable  years  of  the 
foreign  corporation  beginning  after 
December  31,  1986,  determined  as  of  the 
close  of  the  taxable  year  of  the  foreign   . 
corporation  in  which  it  distributes  a 
dividend.  Post-1986  undistributed 
earnings  shall  not  be  reduced  by  reason 
of  any  earnings  distributed  or  otherwise 
included  in  income,  for  example,  under 
section  304.  367(b).  551,  951(a).  1248.  or 
1293,  during  the  taxable  year.  Post-1986 
undistributed  earnings  shall  be  reduced 
by  the  amount  of  earnings  distributed  or 
amounts  otherwise  included  in  income 
in  prior  taxable  years  beginning  after 
December  31. 1986  (whether  or  not  the 
shareholder  is  deemed  to  have  paid  any 
foreign  taxes).  For  rules  on  carrybacks 
and  carryforwards  of  deficits  and  their 
effect  on  post-1986  undistributed 
earnings,  see  §  1.902-2.  In  the  ca.se  of  a 
foreign  corporation  the  foreign  income 
ta.xes  of  which  are  computed  based  on 
an  accounting  period  of  less  than  one 
year,  the  term  year  means  that 
accounting  period.  See  sections 
441(b)(3)  and  443. 

(ii)  Distributions  out  of  earnings  and 
profits  accumulated  by  a  lower-tier 
corporation  in  its  taxable  years 
beginning  before  January  1,  1987.  and 
included  in  the  gross  income  of  an 
upper-tier  corporation  in  its  ta.\able 
year  beginning  after  December  3 1 .  198(> 
Distributions  by  a  lower-tier  corporation 
out  of  non-previously  taxed  pre-1987 
accumulated  profits,  as  defined  in 
paragraph  (a)(10)  of  this  section,  that  are 
rei:eived  by  an  upper-tier  corporation  in 
any  taxable  year  of  the  upper-tier 
corporation  beginning  after  Decemlx^r 
31,  1986,  shall  be  treated  as  post-198r> 
undistributed  earnings  of  the  upper-tier 
corporation,  provided  the  upper-tier 
corporation's  earnings  and  profits  for 


that  year  are  included  in  its  post-1986 
undistributed  earnings  under  paragraph 
(a)(9)(i)  of  this  section.  To  determine  the 
character  of  the  earnings  and  profits  and 
associated  taxes  for  foreign  tax  credit 
limitation  purposes,  see  section  904  and 
§1.904-7(a). 

(iii)  Reduction  for  foreign  income 
taxes  paid  or  accrued.  In  computing 
post-1986  undistributed  earnings, 
earnings  and  profits  shall  be  reduced  bv 
foreign  income  taxes  paid  or  accrued 
regardless  of  whether  the  taxes  are 
creditable.  Thus,  earnings  and  profits 
shall  be  reduced  by  foreign  income 
taxes  paid  with  respect  to  high 
withholding  tax  interest  even  though  a 
portion  of  the  taxes  is  not  creditable 
pursuant  to  section  904(d)(2)(E)(ii)  and 
is  not  included  in  post-1986  foreign 
income  taxes  under  paragraph  (a)(7)(iii) 
of  this  section.  Earnings  and  profits  of 
an  upper-tier  corporation,  however, 
shall  not  be  reduced  by  foreign  income 
taxes  paid  by  a  lower-tier  corporation 
and  deemed  to  have  been  paid  by  the 
upper-tier  corporation. 

(iv)  Special  allocations.  Post-1986 
undistributed  earnings  is  the  total 
amount  of  the  earnings  of  the 
corporation  determined  at  the  corporate 
level.  Special  allocations  of  earnings 
and  taxes  to  particular  shareholder's, 
whether  required  or  permitted  by 
foreign  law  or  a  shareholder  agreement, 
shall  be  disregarded.  If,  however,  there 
is  an  agreement  to  pay  dividends  only 
out  of  earnings  in  the  separate  categories 
for  passive  or  high  withholding  tax 
interest  income,  then  only  ta.xes 
imposed  on  passive  or  high  withholding 
tax  interest  earnings  shall  be  treated  as 
related  to  the  dividend.  See  §  1.904- 
6(a)(2). 

(10)  Pre-1987  accumulated  profits— [i] 
Definition.  The  term  pre-1987 
accumulated  profits  means  the  amount 
of  the  earnings  and  profits  of  a  foreign 
corporation  computed  in  accordance 
with  section  902  and  attributable  to  its 
taxable  years  beginning  before  January 
1. 1987.  If  the  special  effective  date  of 
paragraph  (a)(13)  of  this  section  applies, 
pre-1987  accumulated  profits  also 
includes  any  earnings  and  profits 
(computed  in  accordance  with  sections 
964(a)  and  986)  attributable  to  the 
foreign  corporation's  taxable  years 
beginning  after  December  31, 1986,  but 
before  the  first  day  of  the  first  taxable 
year  of  the  foreign  corporation  in  which 
the  ownership  requirements  of  section 
902(c)(3)(B)  and  paragraphs  (a)  (1) 
through  (4)  of  this  section  are  met  with 
respect  to  that  corporation 

(li)  Computation  of  pre-1987 
accumulated  profits.  Pre-1987 
accumulated  profits  must  be  computed 
under  United  States  principles 


governing  the  computation  of  earnings 
and  profits.  Pre-1987  accumulated 
profits  are  determined  at  the  corporate 
level.  Special  allocations  of 
accumulated  profits  and  taxes  to 
particular  shareholders  with  respfect  to 
distributions  of  pre-1987  accumulated 
profits  in  taxable  years  beginning  after 
December  31,  1986,  whether  required  or 
permitted  by  foreign  law  or  a 
shareholder  agreement,  shall  be 
disregarded.  Pre-1987  accumulated 
profits  of  a  particular  year  shall  be 
reduced  by  amounts  distributed  from 
those  accumulated  profits  or  otherwise 
included  in  income  from  those 
accumulated  profits,  for  example,  under 
sections  304,  367(b),  551.  951(a),  1248, 
or  1293.  If  a  deficit  in  post-1986 
undistributed  earnings  is  carried  back  to 
offset  pre-1987  accumulated  profits,  pre- 
1987  accumulated  profits  of  a  particular 
taxable  year  shall  be  reduced  by  the 
amount  of  the  deficit  carried  back  to 
that  year.  See  §  1.902-2.  The  amount  of 
a  distribution  out  of  pre-1987 
accumulated  profits,  and  the  amount  of 
foreign  income  taxes  deemed  paid 
under  section  902,  shall  be  determined 
and  translated  into  United  States  dollars 
by  applying  the  law  as  in  effect  prior  to 
the  effective  date  of  the  Tax  Reform  Act 
of  1986.  See  §§  1.902-3.  1.902^,  and 
1.964-1. 

[in]  Foreign  income  ta.xes  attributable 
to  pre-1987  accumulated  profits.  The 
term  pre-1987  foreign  income  taxes 
means  any  foreign  income  taxes  paid, 
accrued  or  deemed  paid  on  or  with 
respect  to  pre-1987  accumulated  profits. 
Pre-1987  foreign  income  taxes  of  a 
particular  year  shall  be  reduced  bv  the 
amount  of  taxes  paid  or  deemed  paid  on 
or  with  respect  to  a  distribution  or 
inclusion  out  of  pre-1987  accumulated 
profits  of  that  year,  and  by  the  amount 
of  taxes  that  would  have  been  deemed 
paid  had  section  902  applied  to  a 
distribution  or  inclusion  with  respect  to 
a  person  not  eligible  for  a  section  902 
credit.  Foreign  income  taxes  deemed 
paid  with  respect  to  a  distribution  of 
pre-1987  accumulated  profits  shall  be 
translated  from  the  functional  currency 
of  the  distributing  corporation  into 
United  States  dollars  at  the  spot 
exchange  rate  in  effect  on  the  date  of  the 
distribution. 

(11)  Dividend.  For  purposes  of  section 
902,  the  definition  of  the  term  dividend 
in  section  316  and  the  regulations  under 
that  section  applies.  The  term  dividend 
also  includes  deemed  dividends  under 
sections  304.  367(b),  551,  and  1248,  but 
not  deemed  inclusions  under  sections 
951(a)  and  1293. 

(12)  Dividend  received.  A  dividend 
shall  be  considered  received  for 
purposes  of  section  902  when  the  cash 


or  other  property  is  unqualifiedly  made 
subject  to  the  demands  of  the 
distributee.  See  §  1.301-l(b).  A 
dividend  also  is  considered  received  for 
purposes  of  section  902  when  it  is 
deemed  received  under  .section  304. 
367(b),  551.  or  1248. 

(13)  Special  effective  dote—i\)  Rule.  If 
the  first  day  on  which  the  ownership 
requirements  of  section  902(c)(3)(B)  and 
paragraphs  (a)(1)  through  (4)  of  this 
section  are  met  with  respect  to  a  foreign 
corporation,  without  regard  to  whether 
a  dividend  is  distributed,  is  in  a  taxable 
year  of  the  foreign  corporation 
beginning  after  December  31,  1986. 
then — 

(A)  The  posl-1986  undistributed 
earnings  and  post-1986  foreign  income 
taxes  of  the  foreign  corporation  shall  be 
determined  by  taking  into  account  only 
taxable  years  beginning  on  and  after  the 
first  day  of  the  first  taxable  year  of  the 
foreign  corporation  in  which  the 
ownership  requirements  are  met, 
including  subsequent  Taxable  years  in 
which  the  ownership  requirements  of 
section  902(c)(3)(B)  and  paragraphs 
(aid)  through  (4)  of  this  sec;tion  are  not 
met:  and 

(B)  Earnings  and  profits  accumulated 
prior  to  the  first  day  of  the  first  taxable 
year  of  the  foreign  corporation  in  which 
the  ownership  requirements  of  section 
902(c)(3)(B)  and  paragraphs  (a)(1) 
through  (4)  of  this  section  are  met  shall 
be  considered  pre-1987  accumulated 
profits. 

(ii)  Example.  The  following  example 
illustrates  the  special  effective  date 
rules  of  this  paragraph  (a)(13): 

Example.  As  of  December  3 1 ,  1 991 .  and 
since  its  incorporation,  foreign  corporation  .A 
has  owned  100  percent  of  the  stock  of  foreign 
corporation  B.  Corporation  B  is  not  a 
controlled  foreign  corporation.  Corporation  B 
uses  the  calendar  year  as  its  taxable  year,  and 
its  functional  currency  is  the  u.  Assume  lu 
equals  $1  at  all  relevant  times.  On  April  1, 
1992,  Corporation  B  pays  a  200u  dividend  to 
Corporation  A  and  the  ownership 
requirements  of  section  902(c)(3)(B)  and 
paragraphs  (a)(1)  through  (4)  of  this  section 
are  not  met  at  that  time.  On  )uly  1. 1992. 
domestic  corporation  M  purchases  10  percent 
of  the  Corporation  B  stock  from  Corporation 
A  and,  for  the  first  time.  Corporation  B  meets 
the  ownership  requirements  of  section 
902(c)(3)(B)  and  paragraph  (a)(2)  of  this 
seclion.  Corporation  M  uses  the  calendar  year 
as  its  taxable  year.  Corporation  B  does  not 
distribute  any  dividends  to  Corporation  M . 
during  1992.  For  its  taxable  year  ending 
December  31,  1992,  Corporation  B  has  500u 
of  earnings  and  profits  (after  foreign  taxes  but 
before  taking  into  account  the  200u 
distribution  to  Corporation  A)  and  pays  lOOu 
of  foreign  income  taxes  that  is  equal  to  SlOO. 
Pursuant  to  paragraph  (a)(13)(i)  of  this 
section.  Corporation  B's  post-1986 
undistributed  earnings  and  post- 1986  foreign 
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dividend  in  any  taxable  year  out  of  post- 
1986  undistributed  earnings  to  a 
shareholder  that  is  a  domestic 
shareholder  or  an  upper-tier  corporation 
at  the  time  it  receives  the  dividend,  the 
recipient  shall  be  deemed  to  have  paid 
the  same  proportion  of  any  post- 1986 
foreign  income  taxes  paid,  accrued  or 
deemed  paid  by  the  distributing 
corporation  on  or  with  respect  to  post- 
1986  undistributed  earnings  which  the 
amount  of  the  dividend  out  of  post-1986 
undistributed  earnings  (determined 
without  regard  to  the  gross-up  under 
section  78)  bears  to  the  amount  of  the 
distributing  corporation's  post-1986 
undistributed  earnings.  An  upper-tier 
corporation  shall  not  be  entitled  to 
compute  an  amount  of  foreign  taxes 
deemed  paid  on  a  dividend  from  a 
lower-tier  corporation,  however,  unless 
the  ownership  requirements  of 


paragraphs  (a)(1)  through  (4)  of  this 
section  are  met  at  each  tier  at  the  tinte 
the  upper-tier  corporation  receives  the 
dividend.  Foreign  income  taxes  deemed 
paid  by  a  domestic  shareholder  or  an 
upper-tier  corporation  must  be 
computed  under  the  following  formula: 

(2)  Allocation  rule  for  dividends 
attributable  to  post-1986  undistributed 
earnings  and  pre-1987  accumulated 
profits — (i)  Portion  of  dividend  out  of 
post-1986  undistributed  earnings. 
Dividends  will  be  deemed  to  be  paid 
first  out  of  post-1986  undistributed 
earnings  to  the  extent  thereof.  If 
dividends  exceed  post-1986 
undistributed  earnings  and  dividends 
are  paid  to  more  than  one  shareholder, 
then  the  dividend  to  each  shareholder 
shall  be  deemed  to  be  paid  pro  rata  out 
of  post-1986  undistributed  earnings, 
computed  as  follows: 


FJ)reign  income  taxes  deemed     Posl-1 986  foreign  income  taxes    Dividend  paid  to  domestic  shareholder  (or 
p  lid  by^omestic  shareholder  =        of  first-tier  corporation        x       upper-tier  corporation)  by  first-tier 
(or  upper-tier  corporation) (or  lower-tier  corporation) corporation  (or  lower-tier  corporation) 


Post-1986  undistributed  earnings  of  first-tier  corporation 
(or  lower-tier  corporation) 


of  dividend  out  of  pre- 
m/nlated  profits.  After  the 
dividend  attributable  to 
I  idistributed  earnings  is 
under  paragraph  (b)(2)(i)  of 
the  remainder  of  the 
received  by  a  shareholder  is 
10  pre-1987  accumulated 


profits  to  the  extent  thereof.  That  part  of 
the  dividend  attributable  to  pre-1987 
accumulated  profits  will  be  treated  as 
paid  first  from  the  most  recently 
accumulated  earnings  and  profits.  See 
§  1.902-3.  If  dividends  paid  out  of  pre- 
1987  accumulated  profits  are 
attributable  to  more  than  one  pre-1987 


taxable  year  and  are  paid  to  more  than 
one  shareholder,  then  the  dividend  to 
each  shareholder  attributable  to 
earnings  and  profits  accumulated  in  a 
particular  pre-1987  taxable  year  .shall  be 
deemed  to  be  paid  pro  rata  out  of 
accumulated  profits  of  that  taxable  year, 
computed  as  follows; 


Portion  of  Dividend  to  a  Shareholder  Aiuibutable  to . 
Post-1986  Undistributed  Earnings 


Posl-1986 


Dividend  to 


Undisunbuted  Earnings  .Shareholder 


Total  Dividends  Paid  To  all  Shareholders 


Dividend  to  a  Shareholder  Attributable  to 
Profits  of  a  Particular  Pre-1987  Taxable  Year 


Dividend  Paid  Out  of  Prc-1 987  Accumulated  Profits     Dividend  to 
with  Respect  to  the  Particular  Pre-1987  Taxable  Year  ^  Shareholder 


(;<)  Divide  nds  paid  out  of  pre-1987 
accumulate  i  profits.  If  dividends  are 
paid  by  a  fii  st-tier  corporation  or  a 
lower-tier  corporation  out  of  pre-1987 
accumulate^  profits,  the  domestic 

or  upper-tier  corporation 
that  received  the  dividends  shall  be 
deemed  to  1  ave  paid  foreign  income 
extent  provided  under 
and  the  regulations 
is  in  effect  prior  to  the 
effective  da'  e  of  the  Tax  Reform  Act  of 
1986.  See  piragraphs  (a)(10)  and  (13)  of 
this  section  and  §§  1.902-3  and  1  902- 
4 


taxes  to  the 
section  902 
thereunder 


Total  Dividends  Paid  to  all  Shareholders 


(4)  Deficits  in  accumulated  earnings 
and  profits.  No  foreign  income  taxes 
shall  be  deemed  paid  with  respect  to  a 
distribution  from  a  foreign  corporation 
out  of  current  earnings  and  profits  that 
is  treated  as  a  dividend  under  section 
316(a)(2)  if.  as  of  the  end  of  the  taxable 
year  in  which  the  dividend  is  paid  or 
accrued,  the  corporation  has  zero  or  a 
deficit  in  post-1986  undistributed 
earnings  and  the  sum  of  current  plus 
accumulated  earnings  and  profits  is  zero 
or  less  than  zero.  The  dividend  shall 
reduce  post-1986  undistributed  earnings 
and  accumulated  earnings  and  profits. 


(5)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (b). 

Example  1.  Domestic  corporation  M  owns 
100  {Mircent  of  foreign  corfxiration  A.  Both 
Ck)q>oration  M  and  Corporation  A  use  the 
calendar  year  as  the  taxable  year,  and 
Corporation  A  uses  the  u  as  its  functional 
currency.  Assume  that  lu  equals  SI  at  all 
relevant  times.  All  of  Corporation  A's  pro- 
1987  accumulated  profits  and  post-1986 
undistributed  earnings  are  non-subpait  F 
general  limitation  earnings  and  profits  under 
section  904(d)(l)(I).  As  of  December  31. 1992 
Corporation  A  has  lOOu  of  post-1986 
undistributed  earnings  and  $40  of  post-1986 
foreign  income  taxes.  For  its  1986  taxable 
year.  Corporation  A  has  accumulated  profits 


of  200u  (net  of  foreign  taxes)  and  paid  60u 
of  foreign  income  taxes  on  those  earnings.  In 
1992.  Corporation  A  distributes  150u  to 
Corporation  M.  Corporation  A  has  lOOu  of 
post-1986  undistributed  earnings  and  the 
dividend,  therefore,  is  treated  as  paid  out  of 
post-1986  undistributed  earnings  to  the 
extent  of  lOOu.  The  first  lOOu  distribution  is 
from  posl-1986  undistributed  earnings,  and. 
Ixjcause  the  distribution  exhausts  those 
earnings,  Corporation  Mis  deemed  to  have 
paid  the  entire  amount  of  posf-1986  foreign 
income  taxes  of  Corporation  A  (S40).  The 
remaining  50u  dividend  is  treated  as  a 
dividend  out  of  1986  accumulated  profits 
under  paragraph  (b)(2)  of  this  section, 
('orporation  M  is  deemed  to  have  paid  Si  5 
(B0nx50u/200u.  translated  at  the  appropriate 
exchange  rates)  of  Corporation  A's  foreign 
income  taxes  for  1986.  As  of  January  1. 1993. 
Corporation  A's  post-1986  undistributed 
earnings  and  post-1986  foreign  income  taxes 
arc  0.  Corporation  A  has  150u  of 
accumulaifd  profits  and  4.5u  of  foreign 
income  taxes  re.iiaining  in  1986. 

Exam;,  if  J  Domestic  corporation  M 
(incoiporatcd  on  January'  1.  1987)  owns  100 
percent  of  foreign  corporation  A 
(incorporated  on  January  1. 1987).  Both 
("orporation  M  and  Cx)rporation  A  use  the 
calendar  year  as  the  taxable  year,  and 
Corporation  A  uses  the  u  as  its  functional 
currency.  Assume  that  lu  equals  $1  at  all 
relevant  times.  Corporation  A  has  no  pre- 
1987  accumulated  profits.  All  of  Qirporation 
A's  post-1986  undistributed  earnings  are 
non-subpart  F  general  limitation  earnings 
and  profits  under  section  904(d)(l)(l).  On 
January  1,  1992.  Corporation  A  has  a  deficit 
in  accumulated  earnings  and  profits  and  a 
deficit  in  post-1986  undistributed  earnings  of 
(200u).  No  foreign  taxes  have  been  paid  with 
respect  to  posl-1986  undistributed  earnings. 
During  1992,  O^rporation  A  earns  lOOu  (net 
of  foreign  taxes),  pays  S40  of  foreign  taxes  on 
those  earnings  and  distributes  50u  to 
Corporation  M.  As  of  the  end  of  1992, 
Corporation  A  has  a  deficit  of  (lOOu)  ((200u) 
post-1986  undistributed  earnings  +  lOOu 
current  earnings  and  profits)  in  ppst-1936 
undistributed  earnings.  Corporation  A, 
however,  has  current  earnings  and  profits  of 
lOOu.  Therefore,  the  50u  distribution  is 
treated  as  a  dividend  in  its  entirety  under 
section  316(a)(2).  Under  paragraph  (b)(4)  of 
this  section.  Corporation  M  is  not  deemed  to 
have  paid  any  of  the  foreign  taxes  paid  by 
('orporation  A  because  post-1986 
undistributed  earnings  and  the  sum  of 
current  plus  accumulated  earnings  and 
profits  are  (lOOu).  The  dividend  redu<.es  both 
post-1986  undistributed  earnings  and 
accumulated  earnings  and  profits.  Therefore, 
as  of  January  1, 1993.  Corporation  A's  post- 
1986  undistributed  earnings  are  (150u)  and 
its  accumulated  earnings  and  profits  are 
(150u).  Corporation  A's  post-1986  foreign 
income  taxes  at  the  start  of  1993  are  S40. 

(c)  Special  rules — (1)  Separate 
computations  required  for  dividends 
from  each  first-tier  and  lower-tier 
corporation — (i)  Rule.  If  in  a  taxable 
year  dividends  are  received  by  a 
domestic  shareholder  or  an  upper-tier 
corporation  from  two  or  more  first-tier 


corporations  or  two  or  more  lower-tier 
corporations,  the  foreign  income  taxes 
deemed  paid  by  the  domestic 
shareholder  or  the  upper-tier 
corporation  under  section  902  (a)  and 
(b)  and  paragraph  (b)  of  this  section 
shall  be  computed  separately  with 
respect  to  the  dividends  received  from 
each  first-tier  corporation  or  lower-tier 
corporation.  If  a  domestic  shareholder 
receives  dividend  distributions  from 
one  or  more  first-tier  corporations  and 
in  the  same  taxable  year  the  first-tier 
corporation  receives  dividends  from  one 
or  more  lower-tier  corporations,  then 
the  amount  of  foreign  income  taxes 
deemed  paid  shall  be  computed  by 
starting  with  the  lowest-tier  corporation 
and  working  upward. 

(ii)  Example.  The  following  example 
illustrates  the  application  of  this 
paragraph  (c)(1): 

Exainph.  P.  a  domestic  corporation,  owns 
40  percent  of  the  voting  stock  of  foreign 
corporation  S.  S  owns  30  percent  of  the 
voting  stock  of  foreign  corpioration  T.  and  30 
percent  of  the  voting  stock  of  foreign 
corporation  L'.  Neilher  S.  T.  nor  I;  is  a 
controlled  foreign  corporatioti.  P.  S.  T  and  U 
all  use  the  calendar  vear  as  their  taxable  vear. 
In  1993.  T  and  U  both  pay  dividends  to  .S  and 
.S  pays  a  dividend  to  P  To  compute  foreign 
taxes  deemed  paid,  paragraph  (c)(1)  of  this 
section  requires  P  to  start  with  the  lowest  tier 
corporations  and  to  compute  foreign  taxes 
deemed  paid  separately  for  dividends  from 
each  first-tier  and  lower-tier  corporation. 
Thus.  S  first  will  compute  foreign  taxes 
deemed  paid  separately  on  its  dividends 
from  T  and  l'.  The  deemed  paid  taxes  will 
be  added  to  S's  post-1986  foreign  income 
taxes,  and  the  dividends  will  be  added  to  Ss 
post-1986  undistributed  earnings.  Next.  P 
will  compute  foreign  taxes  deemed  paid  with 
respect  to  the  dividend  from  S.  This 
computation  will  take  into  account  the  taxes 
paid  by  T  and  U  and  deemed  paid  by  S. 

(2)  Section  78  gross-up — (i)  Foreign 
income  taxes  deemed  paid  by  a 
domestic  shareholder.  Except  as 
provided  in  section  960(b)  and  the 
regulations  under  that  section  (relating 
to  amounts  excluded  from  gross  income 
under  section  959(b)),  any  foreign 
income  taxes  deemed  paid  by  a 
domestic  shareholder  in  any  taxable 
year  under  section  902(a)  and  paragraph 
(b)  of  this  section  shall  be  included  in 
the  gross  income  of  the  domestic 
shareholder  for  the  year  as  a  dividend 
under  section  78.  Amounts  included  in 
gross  income  under  .section  78  shall,  for 
purposes  of  section  904,  be  deemed  to 
be  derived  from  sources  within  the 
United  States  to  the  extent  the  earnings 
and  profits  on  which  the  taxes  were 
paid  are  treated  under  section  904(g)  as 
United  States  source  earnings  and 
profits.  Section  1.904-,5(m)(6).  Amounts 
included  in  gross  income  under  section 


78  shall  be  treated  for  purposes  of 
section  904  as  income  in  a  separate 
category'  to  the  extent  that  the  foreign 
income  taxes  were  allocated  and 
apportioned  to  income  in  that  separate 
category.  See  section  904(d)(3)(G)  and 
§1.904^(b)(3). 

(ii)  Foreign  income  taxes  deemed  paid 
by  an  upper-tier  corporation.  Foreign 
income  taxes  deemed  paid  by  an  upper 
tier  corporation  on  a  distribution  from  a 
lower-tier  corporation  are  not  included 
in  the  earnings  and  profits  of  the  upper 
tier  corporation.  For  purposes  of  section  • 
904,  foreign  income  taxes  shall  be 
allocated  and  apportioned  to  income  in 
a  separate  category  to  the  extent  those 
taxes  were  allocated  to  the  earnings  and 
profits  of  the  lower-tier  corporation  in 
that  separate  category.  See  section 
904(d)(3)(G)  and  §  1.904-6(b)(3).  To  the 
extent  that  section  904(g)  treats  the 
earnings  of  the  lower-tier  corporation  on 
which  those  foreign  income  taxes  were 
paid  as  United  States  source  earnings 
and  profits,  the  foreign  income  taxes 
deemed  paid  by  the  upper-tier 
corporation  on  the  distribution  from  the 
lower-tier  corporation  shall  be  treated  as 
attributable  to  United  States  source 
earnings  and  profits.  See  section  904(g) 
and  §1.904-5(m)(6). 

(iii)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph 
(c)(2): 

Examplti.  P.  a  domestic  corporation.  owr:s 
100  portent  of  the  voting  stock  of  controlled 
foreign  corporation  S.  Corporations  P  and  .S 
use  the  calendar  year  as  their  taxable  year, 
and  S  uses  the  u  as  its  functional  currency 
Assume  that  lu  equals  Si  at  all  relevant 
times.  As  of  January  1.  1992.  S  has  -0-  post- 
1986  undistributed  earnings  and  -0-  post- 
1986  foreign  income  taxes.  In  1992.  S  earns 
150u  of  non-subpart  F  general  limitation 
income  net  of  foreign  taxes  and  pays  60u  o) 
foreign  income  taxes.  As  of  the  end  of  1M92 
but  before  dividend  payments.  S  has  TiOi:  ot 
post-1986  undistributed  earnings  and  SbO  i>i 
post-1986  foreign  income  taxes.  Assume  thril 
.50u  of  S's  earnings  for  1992  are  from  I'nitod 
States  sources.  S  pays  P  a  dividend  of  75o 
which  P  receives  in  1992  t'ndfT  §1.904- 
5(m)(4),  one-third  of  the  dividend,  or  25u 
(75ux50u/1.50u).  is  I'nited  States  soun.o 
income  to  P.  P  computes  foreign  taxes 
deemed  paid  on  the  dividend  under 
paragraph  (b)(1)  of  this  section  of  S3.0 
(S60>'.S0%|75u/150u|)  and  includes  that 
amount  in  gross  income  under  section  78  as 
a  dividend.  Because  2.'ju  of  the  75u  diviilcnd 
is  l!nited  States  sourfe  income  to  P.  SIO 
(S30x33.33%i25u/75u|)  of  the  sefition  78 
dividend  will  b»'  treated  as  I 'nited  States 
source  inc:ome  to  P  under  this  paragraph 
(c)(2). 

(3)  Creditable  foreign  income  taxes. 
The  amount  of  creditable  foreign 
income  taxes  under  section  901  shall 
include,  subject  to  the  limitations  and 
conditions  of  sections  902  and  904, 


2038 


^sy 


Federal  Register  /  Vol.  60,  No.  4  /  Friday,  Januar>'  6.  igQ,")  /  Proposed  Rules 


Federal  Register  /  Vol    60,  No.  4  /  Friday,  January  6,  1995  /  Propcsed  Rules 


2059 


foreign  incoi  le  taxes  actually  paid  and 
deemed  paid  by  a  domestic  shareholder 
that  receives  a  dividend  from  a  first-tier 
corporation.  ='oreign  income  ta.xes 
deemed  paic  by  a  domestic  shareholder 
under  paragiaph  (b)  of  this  section  shall 
be  deemed  p  lid  by  the  domestic 
shareholder  )nly  for  purposes  of 
computing  tl  le  foreign  tax  credit 
allowed  und  jr  section  901. 

(4)  Foreigi  mineral  income.  Certain 
foreign  incoi  ae.  war  profits  and  excess 
profits  taxes  paid  or  accrued  with 
respect  to  fo:  eign  mineral  income  will 
not  be  consii  lered  foreign  income  taxes 
for  purposes  of  section  902.  See  section 
901(e)  and  §1.901-3. 

(5)  Foreigi  taxes  paid  or  accrued  in 
connection  v  -ith  the  purchase  or  sale  of 
certain  oil  ai  \d  gas.  Certain  income,  war 
profits,  or  ex  cess  profits  taxes  paid  or 
accrued  to  a  foreign  country  in 
connection  a  »'ith  the  purchase  and  sale 
of  oil  or  gas  i  sxtracted  in  that  country 
will  not  be  cinsidered  foreign  income 
taxes  for  pui  poses  of  section  902.  See 
section  901(  ). 

(6)  Foreigi  oil  and  gas  extraction 
income.  For  rules  relating  to  reduction 
of  the  amoui  it  of  foreign  income  taxes 
deemed  paic  with  respect  to  foreign  oil 
and  gas  extr  iction  income,  see  section 
907(a)  and  t  le  regulations  under  that 
section. 

(7)  Unitec  States  shareholders  of 
controlled  f(  reign  corporations.  See 
paragraph  (c )  of  this  section  and 
sections  96G  and  962  and  the 
regulations  i  mder  those  sections  for 
special  rule:  relating  to  the  application 
of  section  9(  2  in  computing  foreign 
income  taxe ;  deemed  pwid  by  United 
States  share  lolders  of  controlled  foreign 
corporation; ;. 

(8)  Credit  for  foreign  taxes  deemed 
paid  in  a  se  tion  304  transaction. 
[Reserved). 

(9)  Effect  yf  section  482  adjustments 
on  post-198  >  foreign  income  ta.\es  and 
post-1986  u  idistributed  earnings.  For 
rules  concei  ning  the  effect  of  a  section 
482  adjustnent  on  post-1986  foreign 
income  taxe  s  and  post- 1986 
undistributf  d  earnings,  see  section 
905(c)  and  t  le  regulations  under  that 
section. 

(d)  Divide  nds  from  controlled  foreign 
corporation; — (1)  General  rule.  Except 
as  provided  in  paragraph  (d)(3)  of  this 
section,  if  a  dividend  is  received  by  a 
domestic  sh  areholder  that  is  a  United 
States  share  holder  (as  defined  in  section 
951(b)  or  seirtion  953(cMl)(A))  from  a 
first-tier  coiporation  that  is  a  controlled 
foreign  corj  oration  (as  defined  in 
section  957  a)  or  section  953(c)(1)(B)).  or 
by  an  uppei  -tier  corporation  from  a 
lower-tier  c  jrporation  if  the 
corporation  s  are  related  look-through 
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entities  within  the  meaning  of  §  1.904- 
5(i),  the  following  rule  applies.  If  a 
dividend  is  paid  cut  of  post-1986 
undistributed  earnings  or  pre-1987 
accumulated  profits  of  the  upper-  or 
lower-tier  controlled  foreign  corporation 
attributable  to  more  than  one  separate 
category-  under  section  904(d).  the 
amount  of  foreign  income  taxes  deemed 
paid  by  the  domestic  shareholder  or  the 
upper-tier  corporation  under  section 
902  and  paragraph  (b)  of  this  section 
shall  be  computed  separately  with 
respect  to  the  post-1986  undistributed 
earnings  or  pre-1987  accumulated 
profits  in  each  separate  category  out  of 
which  the  dividend  is  paid.  See  §  1.904- 
5(c)(4)  and  paragraph  (d)(2)  of  this 
section.  The  separately  computed 
deemed  paid  taxes  shall  be  added  to 
other  taxes  paid  by  the  U.S.  shareholder 
or  upper-tier  corporation  with  respect  to 
income  in  the  appropriate  separate 
category. 

[2]  Look-through— [i]  Dividends. 
E.xcept  as  otherwise  provided  in 
paragraph  (d)(3)  of  this  section,  any 
dividend  distribution  out  of  post- 1986 
undistributed  earnings  of  a  look-through 
entity  to  a  related  look-through  entity 
shall  be  deemed  to  be  paid  pro  rata  out 
of  each  separate  category  of  income.  See 
§  1.904-5(c)(4)  and  §  1.904-7.  The 
portion  of  the  foreign  income  taxes 
attributable  to  a  particular  separate 
category  that  shall  be  deemed  paid  by 
the  domestic  shareholder  or  upper-tier 
corporation  must  be  computed  under 
the  following  formula: 

Foreign  taxes  deemed  paid  by  domestic 
shareholder  or  upper-tier  corporation 
with  respect  to  a  separate  category  under 
section  904(d)  =  Post-1986  foreign 
income  taxes  of  fust-tier  or  lower-tier 
corpwralion  allocated  and  apportioned  to 
a  separate  category  under  §  ■1.904-6X 
Dividend  amount  attributable  to  a 
separate  categor>'  Post-1986 
undistributed  earnings  of  first-tier  or 
lower-tier  corporation  attributable  to  the 
separate  categorj' 

(ii)  Coordination  with  section  960.  For 
purposes  of  coordinating  the 
computation  of  foreign  taxes  deemed 
paid  with  respect  to  amounts  included 
in  gross  income  pursuant  to  section 
951(a)  and  dividends  distributed  by  a 
controlled  foreign  corporation,  see 
section  960  and  the  regulations  under 
that  section. 

(3)  Special  rules — (i)  Dividends 
distributed  out  of  earnings  accumulated 
before  a  controlled  foreign  corporation 
became  a  controlled  foreign 
corporation.  Any  dividend  distributed 
by  a  controlled  foreign  corporation  out 
of  earnings  accumulated  before  the 
controlled  foreign  corporation  became  a 
controlled  foreign  corporation  shall  be 


treated  as  a  dividend  from  a 
noncontroUed  section  902  corporation 
regardless  of  whether  the  earnings  were 
accumulated  in  a  taxable  year  beginning 
before  January  1,  1987,  or  after 
December  31.' 1986. 

(ii)  Dividend  distributions  out  of 
earnings  and  profits  for  a  year  during 
which  a  shareholder  that  is  curreqtly  a 
more-than-90-pen^nt  United  States 
shareholder  of  a  controlled  foreign 
corporation  was  not  a  United  States 
shareholder  of  the  controlled  foreign 
corporation.  A  dividend  shall  be  treated 
as  a  dividend  from  a  noncontroUed 
section  902  corporation,  and  the  look- 
through  rules  of  section  904(d)(3)  and 
§  1.904-5  shall  not  apply  if  the 
following  conditions  are  met — 

(A)  The  dividend  is  distributed  by  a 
controlled  foreign  corpcwation 
attributable  to  earnings  and  profits  of  a 
taxable  year  during  which  it  was  a 
controlled  foreign  corporation; 

(B)  The  distribution  is  received  by  an 
upper-tier  controlled  foreign 
corporation  or  a  United  States 
shareholder  and  at  the  time  the  upper- 
tier  controlled  foreign  corporation  or  the 
United  States  shareholder  receives  the 
distribution,  the  United  States 
shareholder  owns  directly  or  indirectly 
within  the  meaning  of  sections  958  and 
318  and  the  regulations  under  those 
sections,  more  than  90  percent  of  the 
total  combined  voting  power  of  all 
classes  of  stock  entitled  to  vote  of  the 
distributing  controlled  foreign 
corporation;  and 

(C)  The  more  than  90  percent  United 
States  shareholder  was  not  a  United 
States  shareholder  at  the  time  the 
distributed  earnings  and  profits  were 
accumulated  by  the  controlled  foreign 
corporation  (the  pre-acquisition  period). 

(iii)  Intra-group  acquisitions.  It, 
however,  the  dividend  recipient  is  a 
member  of  an  affiliated  group  within  the 
meaning  of  section  1504(a)  without 
regard  to  section  1504(b)(3)  and 
acquired  its  interest  in  the  controlled 
foreign  corporation  from  a  member  or 
members  of  the  affiliated  group,  and  the 
previous  owner  or  owners  were  entitled 
to  look-through  treatment  on 
distributions  from  the  controlled  foreign 
corporation,  then  the  dividend  recipient 
also  shall  be  entitled  to  look-through 
treatment  on  distributions  out  of  pre- 
acquisition  period  earnings  and  profits. 

(iv)  Ordering  rule.  The  determination 
whether  a  distribution  &t)m  a  controlled 
foreign  corporation  is  attributable  to 
earnings  and  profits  accumulated  before 
the  corporation  was  a  controlled  foreign 
corporation  or  during  the  pre- 
acquisition  period  shall  be  made  on  a 
last-in  first-out  (LIFO)  basis.  Thus,  for 
example,  a  distribution  shall  be  deemed 


made  from  the  earnings  and  profits  rontrolhid  foreign  corporation.  In  1992,  P  deemed  paid  for  failure  to  furnish  the 

attributable  to  the  period  after  the  «'*"»  100  percent  of  the  stock  of  I)  to  T.  an  required  information,  see  section  6038 

United  States  shareholder  acquired  unrelyted  domestic  corporation  U  has  no  g,,  j  ^^^  regulations  under  that  section. 

more  than  90  percent  ownership  in  an         '"/"Ti'Ll    ^?"?  1^\a  '^'^".^''"'^ '"  ^ ""'         ,n  F.om./.  -  Tho  f.ii.    ■  . 

,u  J  r      ■  ■  of  post-1 986  undistributed  oarnines  (H  E.vomp/fs.  The  following  examples 

existing  controlled  foreign  corporation  attributable  to  prior  years.  T  is  not  related  to  illustrate  the  application  of  this  ^  1.902- 

(post-acquisition  earnings  and  profits)  to  i>  and  Ps  ownership"  of  U  will  not  be  i 

the  extent  of  those  earnings,  and  then  attributed  to  T.  The  dividend  to  Tin  1992 

from  the  most  recently  accumulated  pre-  thus  will  be  treated  as  a  dividend  from  a  Example  J.  .Siine  1987.  domestic 

acquisition  earnings  and  profits  noncontroUed  section  902  corporation.  In  corporation  M  has  owned  10  percent  of  th*- 

Earnings  and  profits  accumulated  in  the  1993-  ^  pays  a  dividend  fo  T  out  of  post-  "ne  class  of  slock  of  foreign  corporation  A. 

taxable  year  in  which  the  corporation  "''?.";'!' '"VI^'k^'  and  profits.  T  will  be  The  remaming  90  percent  of  Corporation  A^ 

1  •  .     II    J  f       •  .■  entitled  to  lock-through  treatment  on  the  stock  is  owned  tiv  Z.  a  foreign  coiporation 

became  a  controlled  foreign  corporation  ,,K,i,),nd.  ^he  amount  of  foreign  taxes  Corporation  A  is  not  a  controlled  foreign 

or  the  United  States  shareholder  deemed  paid  on  each  distribution  will  be  corporation.  Corporation  A  uses  the  u  as  \u  • 

acquired  more  than  90  percent  computed  under  the  rules  of  this  section.  functional  currency,  and  lu  equals  Si  at  all 

ownership  of  the  controlled  foreign  Examples.  Since  its  organization  in  1980.  relevant  times.  Both  Corporation  A  and 

corporalv'i'i  shall  be  considered  earnings  S.  a  controlled  foreign  corporation,  has  been  O)rporation  M  use  the  calendar  year  as  the 

and  pre!  ts  nccumulated  after  the  owned  60  percent  by  domestic  r.-.rporation  P  taxable  vear.  In  1992.  Corporation  A  pavs  a 

corporation  became  a  controlled  foreign  ""^^  4(1  percent  by  domestic  corpn.ation  R.  In  ^Ou  dividend  out  of  post-1986  undistributed 

corporation  or  the  United  States  ^f'-^l  VcTlT'     ' '^^  P"""' '';;f '^^V"  ^^^"'"g'''  3"  to  Corporation  M  and  27u  to 

,    *^  .     ,  ,  .      ,  .        „  stock  of  S.  S  has  no  income  in  1992  and  pavs      ,- f.    „ -r  n  .       hi  i 

shareholder  acquired  more  than  90  „  a;,.;,^,^^  „u,  „f     ,,,,  ,,^^^.  ^^,„-       .J^         airporation  Z.  C.  porat.on  M  is  d.^^med, 

pert:ent  ownershio.  profits.  Paragraph  (d)(3J(ii)  of  this  section  """i"  Pai-aS^^Ph  ^)  "f'^'/^^f^f '';'"■'"  ^'^^^ 

(v)  Examples.  The  following  examples  does  not  apply  because  T.  which  formerly  P^"^  ^  P"^'""  ''^'*1"  P^^^'^^^^  '"reign 
illustrate  the  application  of  this  owned  no  stock  in  S.  acquired  onlv  40    '  '"'^f"'*'  "*;'''''  P**"^  ''-^  Corporation  A  and 
paragraph  (dj(3):  percent  of  the  stock  of  S.  Thus.  T  is  entitled  '"eludes  the  amount  of  foreign  taxes  deemed 
r^          ,       r..      r      ■  to  look-through  treatment  on  the  dividend  paid  in  gross  income  under  section  78  as  a 
Example  1.S  is  a  foreigri  corporation  payment  out  of  post-1986  undistributed  dividend.  Both  the  foreign  taxes  deemed  paid 
forme^l  in  1980.  S  had  no  domestic  earnings  accumulated  in  years  prior  to  1992.  and  the  diyidend  would  be  subject  to  a 
shareholders  until  1992,  when  P,  a  domestic                                          ,     .      <■           .      .  ,r  u  separate  limitation  for  dividends  from 
corporation,  acquired  60  percent  of  the  stock           (e)  Information  to  be  furnished  If  the  corporation  A.  a  noncontroUed  902 
of  S.  For  1992  and  subsequent  years,  S  is-^a  credit  for  foreign  income  taxes  claimed  corporation.  Under  paragraph  (a)(9)(i)  of  this 
controlled  foreign  corp<)rat.on  Jn  1992.  S  has  under  section  901  includes  foreign  section.  Corporation  A  must  reduce  its  post- 
no  income  and  pays  a  d'y.dend  out  of  prior  income  taxes  deemed  paid  under  1986  undistributed  earnings  as  of  January  1. 
years  earnings  and  profits.  Piirsuant  to  .^^.(j^n  902  and  paragraph  (b)  of  this  1993.  by  the  total  amount  of  dividends  pai.l 
paragraph  (d)(.1)(i)  of  this  se<:tion.  iMicause  S  „     .•        .u    j          .•      u       u    u      _     .  .    r-  •■      >.•      j ,-  .■      -f-    ..„, 
was  not  a  controlled  foreign  .orjH.ration  f^^'.""'  ^^^  domestic  shareholder  must  o  a,rporation  M  and  Corporation  Z  in  1992 
Ixjfore  1992,  the  dividend  to  P  will  l)e  treated  furnish  the  same  information  with  Under  paragraph  (a)(8)())  of  this  section, 
as  a  dividend  from  a  nont  ontrolled  section  respect  to  the  foreign  income  taxes  Corporation  A  must  reduce  its  post-1 986 
902  corporation.  Further,  because  the  10-  deemed  paid  as  it  is  required  to  furnish  foreign  income  taxes  as  of  January  1. 1993. 
percent  ownership  requirement  of  paragraphs  with  respect  to  the  foreign  income  taxes  ^^  '^e  amount  of  foreign  income  taxes  that 
(aKl)  and  (a)(2)  of  this  section  were  not  it  directly  paid  or  accrued  and  for  which  "^"^^  deemed  paid  by  Corporation  M  and  In 
satisfied  until  1992,  the  amount  of  foreign  the  credit  is  claimed.  See  t?  1.905-2.  For  "'*'  ^,?"?""'  o"ore'gn  income  taxes  that 
taxes  deemed  paid  on  any  distribution  out  of  ^ther  information  required  to  be  ,^""'^  ''."''''  ^"f "  f  *^T    P^J  '">■  ,.    . .     , 
earnings  accumulated  before  P  arquin-d  .S's  furnished  by  the  doi^estic  shareholder  S'nH '.^^id  n?r™^H^  7''^,^  n ' 
stock  will  be  computed  under  the  rules  of  r     »i,                1               ,•             ■   a    f  nividend  paid  to(^)rporation  Z.  Fon'ign 
section  902  as  in  effect  before  the  Tax  Reform  '°'"  '"^  annua"  accounting  period  ot  income  taxes  deemed  paid  bv  Corporation  M 
Act  of  1986.  .See  §S  1.902-3  and  1  902-^  and  '-ertain  foreign  corporations  ending  with  ,,nd  Qirporation  As  opening  balances  in 
paragraphs  (a)  (10)  and  (13)  of  this  scx.tion.  or  within  the  shareholders  taxable  year,  post-1986  undistributed  earnings  and  poM- 

Example  2.  P.  a  domestic,  corporation.  and  for  reduction  in  the  amount  of  1986  foreign  income  faxes  for  1993  are 

owns  100  perc:ent  of  the  stcxk  of  IJ.  a  foreign  income  taxes  paid.  ac;c;rued.  or  computed  as  follows: 

1.  Assumed  post-198fi  undistributed  earnings  of  Corporation  A  at  start  of  1992 2.'iu 

2.  Assumed  post-1986  fonngn  income  taxes  of  Corporation  A  at  start  of  1992  S25 

3.  Assumed  pre-tax  earnings  and  profits  of  Ccjrpcjrafion  A  for  1992  50ii 

4.  Assumed  foreign  income  taxes  paid  or  accrued  by  Corporation  A  in  1992 l^u 

5.  Post-1986  undistributed  e^imings  in  Corporation  A  for  1992  (pre-dividend)  (Line  1  plus  Line  3  minus  Line  4)  60ii 

B.  Pc)st-1986  fonsign  income  faxiw  in  Corporation  A  for  1992  (pre-dividend)  (Line  2  plus  Line  4  translated  at  the  appmpriate  ex-  S4«» 

change  rates). 

7.  Dividends  paid  out  of  pc)st-1986  undistributed  earnings  of  Corjjoraf ion  A  to  Corporation  M  in  1992  3u 

8.  Percentage  of  Q)rporation  A's  posf-1986  undistributed  earnings  paid  to  Corporation  M  (Line  7  divided  by  Line  5)  5% 

9.  Foreign  income  faxes  of  Corporation  A  deemed  paid  by  Corporation  M  under  section  902  (a)  (Line  6  multiplied  by  Line  8)  ....  S2 

10.  Total  dividends  paid  out  of  post-1986  undistributed  earnings  of  Corporation  .\  to  all  shareholders  in  1992  30u 

11.  Perccintage  of  Corporation  As  post-1986  undistributed  earnings  paid  fo  all  shareholders  in  1992  (Line  10  divided  by  Line  5)  50% 

12.  Posf-1986  foreign  income  taxes  paid  with  resp<;ct  to  post-1986  undistributed  earnings  distriliufeil  fo  all  shan^holders  in  1992  S20 
(Line  6  multiplied  by  Line  11). 

13.  (k)rporafion  A's  pcist-1986  undistributed  earnings  at  the  start  of  1993  (Line  5  minus  Line  10)  30u 

14.  Corporation  A's  post-1986  foreign  inc:omc  faxes  at  the  start  of  1993  (Line  6  minus  Line  12)  S20 


Example  2.  (i)  The  facts  are  the  same  as  in 
Example  1 ,  except  that  Corporation  M  has 
also  owned  10  percent  of  the  one  class  of 
stock  of  foreign  c:orporation  B  since  1987. 
Corporation  B  uses  the  calendar  year  as  the 
taxable  year.  The  remaining  90  percent  of 


Corporation  B's  stock  is  owned  by 
C>)rpuration  Z.  Corporation  B  is  not  a 
controlled  foreign  corporation.  Corporation  B 
uses  the  u  as  its  htnctional  currency,  and  lu 
equals  $1  at  all  relevant  times.  In  1992, 
(x)rp<)ration  B  has  earnings  and  pmfits  and 


pays  foniign  income  taxes,  a  portion  of  whii  h 
an;  attributable  to  high  withholding  tax 
interest,  as  defined  in  section  904(d|(2)(B)(i). 
(kirporafion  B  must  nnJuce  its  pocjl  of  post- 
1986  foniign  income  taxes  by  the  amount  of 
tax  imposinl  on  high  withholding  tax  inten-s: 
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JMI 


for  th 


in  excess  of  S 
not  eligible 
section  904(t: 
(a)(S)(iii)ofthi 
50u  in  divide 


]  ercent  because  these  taxes  are 
c  deemed  paid  credit.  Sec 
HfJMEHii^and  paragraph 

s  section.  (^>rp<)r.ition  B  pays 
njis  in  1992.  5u  to  Corporation 


1.  As-sumed  p( 

2.  Assumed 

3.  Assumed 
of  tax  is  wt 

4.  Assumed 

5.  Post-1986 

6.  Amount  of 
tax — J5*B*5 

7.  Post-1986 
appropriate 

8.  Dividends 

9.  Pwcentas'' 

10.  Foreign  i 

11.  Total  divi 

12.  Percentagt 
i;).  Post-1986 

nil  sharehol|le 

14.  Qirporat 

15.  (Corporal 


st-1986  undistributed  earnings  of  Corporation  Bat  start  of  1992  

,t- 1986  foreign  income  taxes  of  Corporation  B  at  start  of  1992  

-lax  earnings  and  profits  of  Corporation  B  for  1992  (including  50u  of  high  withholding  tax  intervst  on  which  5u 

thheld). 

»ign  income  taxes  paid  or  accrued  by  Corporation  B  in  1992  

sUibuted  earnings  in  Corporation  B  for  1992  (pre-dividend)  (Line  1  plus  Line  .i  minus  Line  4) 

breign  income  tax  of  Corporation  B  imposwi  on  high  withholding  tax  interest  in  excess  of  5%  {5u  withholding 
high  withholding  tax  interest]). 

ign  income  taxes  in  Corporation  B  for  1992  (pre-dividend)  (Line  2  plus  ILine  4  minus  Line  6  translated  at  thf 
exchange  ratel). 

id  out  of  post-19«6  undistributed  earnings  to  Corp«irati(>n  M  in  1992 

)f  Corporation  Bs  post-1986  undistribute<l  earnii.f;s  paid  to  Corporation  M  (Line  8  divided  by  Line  5)  

;ome  taxes  of  Corporation  B  deemed  paid  by  C.rporation  M  under  s<iction  9<12(a)  (Line  7  multiplied  by  Line  9i    .. 

(  ends  paid  out  of  post-1986  undistribtited  earnings  of  Corporation  B  to  all  shan^holders  in  1992 

of  Corpt>ration  B  s  post-1986  undistributed  earnings  paid  to  all  shamholders  in  1992  (Line  1.1  divided  by  Line  5) 
foreign  income  taxes  of  Corporation  B  paid  on  or  wth  respect  to  post-1986  undistributed  earnings  distributed  to 
IS  in  1992  (Line  7  multiplied  by  Line  12). 

Bs  post-1986  undistributed  earnings  at  start  of  1993  (Lino  5  minus  Line  111 

Bs  po.st-1986  foreign  income  taxes  <it  start  of  1993  (Line  7  minus  Line  13)  


p(  st 
piB 


fri  -e 
uidi 


tu 

tore 


(a 


tit  n 


(ii)  For  19<K 
Q)rporation  V 
the  post- 1986 
Corporation  A 
income  as  a 
78.  Both  the  i 
are  subject  to 
diviilentl 
noncontro 
Corporation  ^ 
S5  of  the  post 
by  Corporal  io 
income  as  a  c' 
78.  Both  the  i 
foreign  taxes 
separate  li 
Corporation  1 
corporation. 

Example  3 
ccuporation  V 
one  class  of 
The  reroainin 


;  froi  1 


.i* 


>i 


.^.  (>jrporali( 
1.  Assumfcd 


Assu 
Post- 
Post- 1 
excha 

7.  Divid 

8.  Perc( 

9.  Foreigi 
8). 

10.  Total 
11 

Line  .S) 

12.  Post- 
1992  (I 

13.  Post- 
14.  Post- 

B.  Corporati 
1. 
2. 
3 

from 
4. 


oi 
Assun  ed 
Assun  ed 
Assun  ed 


Assun  cd 


M  and  45u  to  Corporation  Z.  Corporation  M 
must  compute  its  section  902(a)  deemed  paid 
credit  separately  for  the  dividends  it  receives 
in  1992  from  Corporation  A  (a.s  computed  in 
Exampip  J)  antl  from  Corporation  B.  Foreign 


income  taxes  i>f  Corporation  B  de<!med  paid 
bv  Corporation  M.  and  (Corporation  B's 
opening  balances  in  post-19B6  undistributed 
earnings  and  post-1986  foreign  income  taxes 
for  1993  are  computed  as  follows: 


(lOOu) 

150 

302.5011 

102.50U 

lOOu 

2.5UU 

SUM) 

5u 

.=>"■;. 
.s.i 

.50u 

.50% 

S.50 

50u 
S50 


as  computed  in  Example  7. 
is  deemed  to  have  paid  S2  of 
breign  income  taxes  paid  by 
and  includes  S2  in  gross 
d(  emeu  dividend  under  section 
rjtome  inclusion  and  the  credit 
separate  limitation  for 
Corporation  .A.  a 
Iledlsection  902  corporation, 
also  is  deemed  to  have  paid 
1966  foreign  income  taxes  paid 
B  and  includes  S5  in  grt)ss 
•med  dividend  under  section 
I  icome  inclusion  and  the 
med  paid  are  subject  to  a 
mtt^tion  for  dividends  from 

a  noncontroUed  section  902 


i)  Since  1987.  domestic 
has  owned  50  percent  of  the 
stixrk  of  foreign  corporation  A. 
50  percent  of  Corporation  A 


is  owned  by  foreign  corporation  Z.  For  the 
same  time  period.  Corporation  A  has  owned 
40  p«^rcent  of  the  one  class  of  stock  of  foreign 
corporation  B.  and  Ckjrporation  B  hus  owned 
30  percent  of  the  one  class  of  stock  of  foreign 
corporation  C  The  remaining  60  percent  of 
Corporation  B  is  owned  by  foreign 
corporation  Y.  and  the  remaining  70  percent 
of  Corporation  C;  is  owned  by  fon;ign 
corporation  X.  (xirporations  A.  B.  and  C  arc 
not  controlled  foreign  corporations. 
Corporation-s  A.  B.  and  C  use  the  u  as  tfieir 
functional  currency,  and  lu  equals  SI  at  all 
relevant  times.  Corporation  B  u.ses  a  fiscal 
year  ending  June  30  as  its  taxable  year,  all 
other  corporations  use  the  calendar  year  as 
the  taxable  year.  On  February  1. 1992, 
Corporation  Cpays  a  500u  dividend  out  of 
post-1986  undistributed  earnings.  150u  to 
Corporation  B  and  350ii  to  Corporation  X.  ()n 
February- 15.  1992.  Corporation  B  pays  a  300u 
dividend  out  of  post- 1986  uniiistributed 


earnings  computed  as  of  the  close  of 
Q)rporation  B's  fiscal  year  ended  )unn  30. 
1992. 120u  to  Corp<iration  A  and  IHOu  to 
Corporation  Y  On  August  15.  1992. 
Corporation  A  pays  a  200u  divideml  out  of 
post-1986  undistributed  earnings.  HHhi  to 
(x)rporation  M  and  KKXi  to  Corporation  Z.  In 
computing  foreign  taxes  dt^emed  paid  by 
Qirporations  B  and  A,  section  78  does  not 
apply  and  Corporations  B  and  A  thus  do  not 
have  to  include  the  foreign  taxes  deemed 
paid  in  earnings  and  profits.  .See  paragraph 
(c)(2)(ii)  of  this  section.  Foreign  income  taxes 
deemed  paid  by  Corporations  B.  A  and  M. 
and  the  foreign  corporations'  opeiiing 
balances  in  post-1986  undistributed  earnings 
and  post-1986  foreign  income  taxes  for 
Qjrporation  B's  fi.scal  year  beginning  luly  1. 
1992.  and  Corporation  C  s  and  (Corporation 
As  1M3  calendar  years  an;  computed  as 
follows: 


C  (third-tier  corporation): 

post-1986  undistributed  earnings  in  C<irporation  C  at  start  of  1992  

.'Vssumfcd  post-1486  foreign  income  taxes  in  Corporation  C  at  start  of  1992 

Assum  ,'d  pre-tax  earnings  and  profits  of  Corporation  ('  for  1992 

ni,'d  foreign  income  ta.\es  paid  or  accrued  in  1992  

J6  undistributed  earnings  in  (Corporation  C  for  1992  (pre-dividend)  (Line  1  plus  Line  3  minus  Line  4)  

<  86  foreign  income  taxes  in  Corporation  C  for  1992  (pre-dividend)  (Line  2  plus  Line  4  Iranslatwf  at  the  appnipriatir 
;e  rates). 

ds  paid  out  of  post-1986  undistributed  earnings  t)f  (Corporation  (C  to  Corporation  B  in  1992  

niage  of  Corporation  C's  pos-t-1986  undisfributed  earnings  paii^.to  Corporation  B  (Line  7  divided  by  Line  5)  

income  taxes  of  Corporation  C  deemed  paid  by  Corporation  B  under  section  902(bH2)  (Line  6  multiplied  by  Line 


n? 


dividends  paid  out  of  post-1986  undistributed  earnings  of  (Corporation  C  to  all  shareholders  in  1992 

Pcrcvntage  of  Corporation  C's  post-1986  undistributed  earnings  paid  to  all  shareholders  in  1992  (Line  10  divided  by 

986  foreign  income  ta.xes  paid  with  respect  to  post-1986  undi.stril)uted  earnings  distributed  la  alt  shareholders  in 
ine  6  multiplied  by  Line  11). 

986  undistributed  earnings  in  Corporation  Cat  start  of  1993  (Line  5  minus  Line  10) 

986  foreign  income  ta.xes  in  (Corporation  C  at  start  of  1993  (Line  6  minus  Line  12) 

B  (second-tier  corporation): 

pQSt-1986  undistributed  earnings  in  Corporation  B  as  of  July  1,  1991 

post-1986  foreign  income  taxes  in  CorporatioJi  B  as  of  luly  1. 1991  .- 

pre-tax  earnings  and  profits  of  Corporation  B  for  fiscal  year  ended  lune  30.  1992,.  (including  1.50u  dividend 
Ci)Tporation  B). 

foreign  income  taxes  paid  or  accrued  by  Corporation  B  in  fiscal  year  ended  June  30.  1992  - 


llOOu 

S.5()() 

5(K)u 

3()<hi 

15(M)u 

.S800 

I,50u 
10% 
S80 

500u 
33.33"N. 

S266.66 

l(HH)u 
S533.34 

0 

0 
UHMu 

200n 


5.  Foreign  income  taxes  of  (Corporation  C  deemed  paid  by  Corporation  B  in  its  fiscal  year  ended  )une  30.  1992  (Part  A,  Line     S80 

9  of  paragraph  (i)  of  this  Example  3). 
»i.  Post-1986  undistributed  earnings  in  Corporation  B  for  fiscal  year  ended  iune  30,  1992  (pre-dividend)  (Line  1  plus  Line  3     800u 

minus  Line  4). 

7.  Post-1986  foreign  income  ta.xes  in  Corporation  B  for  fiscal  year  ended  June  30,  1992  (pn!-dividend)  (Line  2  plus  Line  4     S280 
translated  at  the  appropriate  exchange  rates  plus  LintrS). 

8.  Dividends  paid  out  of  p()sl-1986  undistributed  earnings  of  Corporation  B  to  Corporation  A  on  February  15.  1992 I20u 

9.  Percentage  of  Corporation  Bs  post-1986  undisfrihuted  earnings  for  fiscal  year  ended  |iin»!  30.  1992,  paid  to  Corporation     15% 
A  (Line  8  divided  by  Line  6). 

10.  Foreign  income  taxes  paid  and  deemed  paid  by  Corporation  B  as  of  June  30,  1992.  deemed  paid  by  (Corporation  A     S42 
under  section  902(b)(1)  (Line  7  multiplied  by  Line  9). 

11.  Total  dividends  paid  out  of  post-1986  undistributed  earnings  of  (Corporation  B  for  fiscal  year  ended  |une  30.  1992  300u 

12.  Pert;entage  of  (Corporation  Bs  post-1986  undistributed  earnings  for  fiscal  year  ended  June  30.  1992.  paid  to  all  shan;-     37.5';4> 
holders  (Line  11  divided  by  Line  6). 

13    Post-1986  foreign  income  taxes  paid  and  deemed  paid  with  respect  to  post-1986  undistributinl  earnings  distributird  to     S105 
all  shareholders  during  Corporation  B's  fiscal  year  ended  June  30,  1992  (Line  7  multiplied  by  Line  12). 

14.  Post-1986  undistributed  earnings  incorporation  B  as  of  |uly  1.  1992  (Line  6  minus  Line  11)  5(H)u 

15.  Po.st-1986  foreign  income  taxes  in  Corporation  B  as  of  luly  1.  1992  (Line  7  minus  Line  13)  S175 

(C.  Corporation  A  (first-tier  corporation): 

1.  Assumed  post-1986  undisfrihuted  earnings  in  CorjMnation  A  at  start  of  1992  v-,ou 

2.  Assumed  post-1986  fpreign  income  taxes  in  Corporation  A  at  start  of  1992  SlOO 

3.  Assumed  pre-tax  earnings  and  profits  of  CCorporation  A  for  1992  (including  120u  dividend  fnim  Corporation  B) 250ii 

4.  Assumed  foreign  income  taxes  paid  or  accrued  by  Corporation  A  in  1992  khUi 

5.  Foreign  income  taxes  paid  or  deemed  paid  by  (Corporation  B  as  of  June  30.  1992,  that  are  di-emed  paid  bv  Ct>rporation  A     S42 
in  1992  (Part  B,  Line  10  of  paragraph  (i)  of  this  Example  3). 

6.  Po.st-1986  undistributed  earnings  in  Corporation  A  for  1992  (pre-dividend)  (Line  1  plus  Line  3  minus  Line  4)  400u 

7.  Post-1986  foreign  income  taxes  in  Corporation  A  for  1992  (pre-dividend)  (Line  2  plus  Line  4  translated  at  the  appropriate    S242 
exchange  rates  plus  Line  5). 

8.  Dividends  paid  out  of  post-1986  undistributed  earnings  of  Corporation  A  to  Corporation  M  on  .August  15.  1992 HK)u 

9.  Percentage  of  Corporation  As  post-1986  undistributed  earnings  paid  to  Corporation  M  in  1992  (Line  8  dividjKl  bv  Line     25% 
6). 

10.  Foreign  income  taxes  paid  and  deemed  paid  by  Corporation  A  in  1992  that  are  deemed  paid  bv  (Corporation  M  under    560.50 
section  902(a)  (Line  7  multiplied  by  Line  9). 

11.  Total  dividends  paid  out  of  post-1986  undistributed  earnings  of  Corporation  A  to  all  shareholders  in  1992  2(K)ti 

12.  Percentage  of  Corporation  A's  post-1986  undistributed  earnings  paid  to  all  shareholders  in  1992  (Line  11  divided  bv     .W"-.. 
Line  6). 

13.  Post-1986  foreign  income  taxes  paid  and  def!nied  paid  by  Corporation  A  with  respect  to  post-1986  undistributed  earn-     S12! 
ings  distributed  to  all  shareholders  in  1992  (Line  7  multiplied  by  Line  12). 

14.  Post-1986  undistributed  earnings  in  Corporation  A  at  start  of  1993  (Line  6  minus  Line  11)  200u 

15   Post-1936  foreign  income  taxes  in  Corporation  A  at  start  of  1993  (Line  7  minus  Line  13)  §121 

(ii)  (Corporation  M  is  deemed,  unditr  functional  currency,  lu  equals  Si  at  all  1992.  (Corjioration  A  pavs  a  ilividend  of  lOOu 

section  902(a)  and  paragraph  (b)  of  this  relevant  times.  Assume  that  all  of  the  to  Corporation  M  out  of  its  earnings  and 

section,  to  have  paid  S60.50  of  post-1986  earnings  of  Corporations  A  and  B  are  general  profits  for  1992  (current  earnings  and 

foreign  income  taxes  paid,  or  deemed  paid.  limitation  earnings  and  profits  within  the  profits)  Under  paragraph  (b)(4)  of  this 

by  (Corporation  A  on  or  with  respect  to  its  meaning  of  section  904(d)(2)(l).  and  that  section.  (Corpt>ration  M  is  not  deemed  to  have 

post-1986  undistributed  earnings  (I'art  C.  neither  Corporation  A  nor  Corporation  B  has  paid  any  of  the  foreign  income  taxes  paid  or 

Line  10)  and  CCorporation  M  includes  that  any  previously  taxed  income  accounts.  In  dtremeti  paid  by  Ojrporation  .A  because 

amount  in  gross  income  as  a  dividend  under  1992.  CCorporation  B  pays  a  dividend  of  150u  (Corporation  A  has  a  deficit  in  post-1986 

section  78.  Both  the  income  inclusion  and  to  Corporation  A  out  of  post-1986  undistributed  earnings  as  of  Dei:eml>or  31 . 

the  credit  are  subject  to  a  separate  limitation  undistributed  earnings,  and  Corporation  A  1992,  and  the  sum  of  its  current  plus 

for  dividends  from  Corporation  A.  a  computes  an  amount  of  foreign  taxes  deemed  accumulated  profits  is  les.s  than  zt»m.  Note 

noncontroUed  section  902  corporation.  paid  under  section  902(b)(1).  The  dividend  is  that  if  instead  of  paying  a  dividend  to 

Example  4.  (i)  Since  1987.  domestic  not  subpart  F  income  to  Corporation  A  (Cf)riMjration  A  in  1992.  (C')rp<iration  B  hiul 

corporation  M  has  owned  100  percent  of  the  because  section  954(c)(3)(B)(i)  (the  same  made  an  additional  investment  of  SI  50  in 

voting  stock  of  controlled  foreign  corporation  countrv-  dividend  exception)  applies.  United  States  pro^iertv  under  section  956. 

A.  and  CCorporation  A  has  owned  100  percent  Pursuant  to  paragraph  (c)(2)(ii)  of  this  that  amount  would  have  been  included  in 

of  the  voting  stock  of  controlled  foreign  section,  Corpijration  A  is  not  required  to  gross  income  bv  (Corporation  M  under  se<  tion 

corporation  B.  Corporations  M.  A  and  B  use  include  the  deemed  paid  taxes  in  earnings  951(a)(1)(B)  anil  Corporation  VI  would  have 

the  calendar  year  as  the  taxable  year.  and  profits.  Corporation  A  has  no  pre- 1987  been  dremed  to  have  paid  S50  of  foreign 

(Corporations  A  and  B  are  organized  in  the  accumulated  profits  and  a  deficit  in  post-  income  taxes  paid  bv  Corporation  B.  .S»-e 

same  foreign  country  and  use  the  u  as  their  1986  undistributed  earnings  for  1992.  In  sections  951(a)(l)(BJ  and  960. 

A.  Corporation  B  (second-tier  corporation): 

1    Assumed  post  1986  undistributed  earnings  in  CCorporation  B  at  start  of  1992  2(X)u 

2.  Assumed  post-1986  foreign  income  ta.xes  in  Corporation  B  at  start  of  1992  S,50 

3.  Assumed  pre-tax  earnings  and  profits  of  Corporation  B  for  1992 •. I50u 

4.  Assumed  foreign  income  ta.xes  paid  or  accrued  in  1992  50u 

5.  Post-1986  undistributed  earnings  in  Corporation  B  for  1992  (pre-dividend)  (Line  1  plus  Line  3  minus  Line  4)  300u 

6.  Post-1986  foreign  income  taxes  in  Corporation  B  for  1992  (pre-dividend)  (Line  2  plus  Line  4  translated  at  the  appropriate  SlOO 
exchange  rates). 

7  Dividends  paid  out  of  post-1986  undistributed  earnings  of  Corporation  B  to  Corporation  A  in  1992 „ 150u 

8.  Percentage  of  (Corporation  B's  post-1986  undistributed  earnings  paid  to  Corporation  A  (Line  7  divided  by  Line  5) 50% 
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9.  Forei 
8) 

10.  Post 
11   Post 

B.  Corporat 

1.  Assu 

2.  Assu 

3.  Assiir 

4.  Assui 

5.  Forei 
(i)  of 

6.  Post- 

7.  Post 


j  n  income  taxes  of  Corporation  B  dnemcd  paid  by  Corporation  A  under  section  fl02(b)(l)  (Line  6  multiplied  by  Linr     S50 


excha  i; 
8  Divid 
9.  Percefi 

greatr 
10 

sott; 

11.  I'DSt 

12.  Post 


FoT  igi 


1986  undistributed  earnings  in  Corporation  B  at  start  of  1993  (Line  5  minus  Line  7) 

1986  foreign  income  taxes  in  Corporation  B  at  start  of  1993  ('.ine  6  minus  Line  9)  

n  A  (First-tier  corporation):  f 

led  post-198b  undistributed  earnings  in  Corporation  A  at  start  of  1992  

led  f)ost-1986  foreign  income  taxes  nn  Corporation  A  at  start  of  1992  

u'd  pre-tax  earnings  and  profits  of  Corporation  A  for  1992  (including  l.^Ou  dividend  from  (Corporation  B) 

led  foreign  income  taxes  paid  or  actnicd  by  Corporation  A  in  1992  

n  mcome  taxes  paid  by  Corporation  B  in  1992  that  are  deemed  paid  by  Corporation  A  (Part  A.  Line  9  of  paragrapli 

his  Example  4). 

1986  undistributed  earnings  in  Corporation  A  for  1992  (pre-dividcnd)  (Line  1  plus  Line  3  minus  Line  4)  

1986  foreign  income  taxes  in  (xirporation  A  for  1992  (pre  dividend)  (Line  2  plus  Line;  4  tr;»nshited  at  the  appropri.iti: 

ge  rates  plus  Line  5). 

nds  paid  out  of  current  earnings  and  profits  of  Corporation  A  for  1992  

tage  of  post-1986  undistributed  earnings  of  Corporation  A  paid  to  Qjrporation  M  in  1992  (Line  8  divided  by  the 

of  Line  6  or  zero). 

n  income  taxes  paid  and  deemed  paid  by  Corporation  A  in  1992  that  are  deonnd  paid  by  (jirporation  M  under 

1  902(a)  (Line  7  multiplied  by  Line  9). 

1986  undistributed  earnings  in  Qirporation  A  at  start  of  199.i  (line  6  minus  line  H) _.... 

1930  foreign  income  taxes  in  (Corporation  A  at  .start  of  1993  (Line  7  minus  Line  10)  , 


(ii)  For  1 
earnings  ant 
of  foreign  in 
receives  no 
and  pays  a  1 


9!  3 


3,  Corporation  A  has  500u  of 
profits  on  which  it  pays  IfiOu 
ome  taxes.  Corporation  A 
( ividends  from  Corporation  B. 
)0u  dividend  to  Qirporation  M. 


tan 


1.  Post 

2.  Post- 

3.  Pre 

4.  Forei] 

5.  Pfist 

6.  Post- 


'  986  undistributed  earnings  in  (Corporation  A  at  start  of  1993 

:  986  foreign  income  taxes  in  (Corporation  A  at  start  of  1993    

earnings  and  profits  of  Corporation  A  for  1993  .- .• 

n  income  taxes  paid  or  accnied  by  (Corporation  A  in  1993 

:  986  undistributed  earnings  in  (Corporation  A  for  1993  (pre-dividend)  (Line  1  plus  Line  3  minus  Line  4)  

;  986  foreign  income  taxes  in  (>>rporatii)n  A  for  1993  (pre-dividend)  (Line  2  plus  Line  4  translated  at  the  appropriate 
excha  ige  rales). 

nds  paid  out  of  post-1986  undistributed  earnings  of  Corporation  A  to  (Cor|>oratioi)  M  in  1993 

Percentage  of  post-1986  undistributed  earnings  of  (Corporation  A  paid  U)  (C«irporation  M  in  1993  (Line  7  divided  by  Line 
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150u 
S50 

(2()0u) 

0 

200u 

40u 

S50 

(40u> 
$90 

KlOu 
0 


(140ul 
S90 


The  lOOu  dividend  to  Corporation  M  carries  . 
with  it  some  of  the  foreign  income  taxf^s  paid 
and  deemed  paid  by  Corporatiim  A  in  1992, 
that  were  not  deemed  paid  by  Corporation  M 
in  1992  because  Qirporation  A  had  no  post- 


1986  undistributed  earnings.  Thus,  for  1993 
(Corporation  M  is  deemed  to  have  paid  Si  25 
of  post-1986  foreign  income  taxes  paid  and 
deemed  paid  by  Corpc.-ration  A  and  includes 
that  amount  in  gross  income  as  a  dividend 
under  siuition  78.  determined  as  follows: 


n  income  taxes  paid  and  deemed  paid  by  (Corporation  A  that  an;  deemed  paid  by  (Corporation  M  in  1993  (Line  h 
ilied  by  Line  8). 

1986  undistributed  earnings  in  (Corporation  A  at  start  of  1994  (Line  .5  minus  Line  7)  

1986  foreign  income  taxes  in  Corporation  A  at  start  of  1994  (Line  6  minus  Line  9)  


(140ii) 

S90 

.50011 

IbOu 

2()0i! 

S250 

lOOu 
.■)0% 

SI  2.-. 

lOOu 
S12.'i 


A 


m  J 


(i)  Since  1987,  domestic 
has  owned  100  percent  of  the 
if  controlled  foreign  corporation 

M  also  conducts  operations 
lign  branch.  Both  CCorporation  A 
on  M  use  the  calendar  year  as 
y^ar.  Corporation  A  uses  the  u  as 

currency  and  lu  equals  SI  at 
ifmes.  Corpioration  A  has  no 

.  as  defined  in  section  9.'i2. 
in  earnings  invested  in 


re  ise  i 


I'nitfMl  States  property  under  section  9.5b  for 
1992.  (Corporation  A  also  has  no  pr«;viously 
taxed  income  accounts.  (Corporation  A  has 
general  limitation  income  and  high 
withholding  tax  interest  income  that,  by 
operation  of  section  954(b)(4),  does  not 
constitute  foreign  base  company  income' 
under  section  954(a),  Because  (Corporation  A 
is  a  controlled  foreign  corporation,  it  is  not 
required  to  reduce  po.st-1986  foreign  income 
taxes  by  foreign  taxes  pjiid  or  accnied  with 


respect  to  high  withholding  tax  int(!rest  in 
excess  of  5  percent.  .See  §  1.902-l(a)(8)(iii) 
(Corporation  A  pays  a  60u  dividend  to 
(Corporation  M  in  1992.  For  1992, 
(Corporation  M  is  deemed,  under  paragraph 
(b)  of  this  section,  to  have  paid  S24  of  the 
post-1986  foreign  income  taxes  paid  by 
(Corporation  A  and  includes  that  amount  in 
gross  income  under  section  78  as  a  dividend, 
determineil  as  follows: 


90St-1986  undistribute<i  earnings  in  (Corporation  A  at  start  of  1992  attributable  to: 

in  904(d)(1)(B)  high  withholding  tax  intenrst „ 20u 

nn  9(M(d)(l)(I)  general  limitation  income  : 55ii 

[X)st-1986  foreign  income  taxes  in  Corporation  A  at  start  of  1992  attributable  to: 

m  904(d)(1)(B)  high  withholding  tax  intenwt S5 

904{d)(l)(I)  general  limitation  income  .S20 

pre-tax  earnings  and  profits  of  (Corporation  A  for  1992  attributable  to: 

904(d)(1)(B)  high  withholding  tax  interest 20ii 

904(d)(l  )(I)  general  limitation  income 20u 

Foreign  income  taxes  paid  or  accrued  in  1992  on  or  with  respect  to: 

an  904(d)(1)(B)  high  withholding  tax  interest  .' lOii 

904(d)(l)(I)  general  limitation  income  5u 

undistributed  earnings  in  (Corporation  A  for  1992  (pre-dividend)  attributable  to: 

an  904(d)(1)(B)  high  withholding  tax  interest  (Line  1(a)  +  Line  3(a)  minus  Line  4(a)) 30ii 

on  904(d)(l)(I)  general  limitation  income  (Line  1(b)  +  Linp  3(h)  minus  Line  4(h))  70u 


(t)   "otal 


lOOii 
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6.  Post-1986  foreign  income  taxes  in  Corporation  A  for  1992  (pre-dividend)  attributable  to: 

(a)  Section  904(d)(1)(B)  high  withholding  tax  interest  (Line  2(a)  +  Line  4(a)  translated  at  the  appropriate  exchange  rates)  SI 5 

(b)  Section  904(d)(l)(I)  general  limitation  income  (Line  2(b)  +  Line  4(b)  translated  at  the  appropriate  exchange  rates) S25 

7  Dividends  paid  to  Corporation  M  in  1992  60u 

8.  Dividends  paid  to  Corporation  M  in  1992  attributable  to  section  904(d)  separate  categories  pursuant  to  §1.904-5(d): 

(a)  Dividends  paid  to  CCorporation  M  in  1992  attributable  to  section  904(d)(1)(B)  high  withholding  tax  interest  (Line  7  multi-     18u 
plied  by  Line  5(a)  divided  by  Line  5(c). 

(b)  Dividends  paid  to  Corporation  M  in  1992  attributable  to  section  904(d)(l){I)  general  limitation  income  (Line  7  multi-     42u 
plied  by  Line  5(b)  divided  by  Line  5(c). 

9.  Percentage  of  Corporation  A's  post-1986  undistributed  earnings  for  1992  paid  to  Corporation  M  attributable  to: 

(a)  Section  904(d)(1)(B)  high  withholding  tax  interest  (Line  8(a)  divided  by  Line  5(a)) 60?b 

(b)  Section  904(d)(l)(l)  general  limitation  income  (Line  8(b)  divided  by  Line  5(b)  60% 

10.  Foreign  income  taxes  of  Corporation  A  deemed  paid  by  CCorporation  M  under  section  902(a)  attributable  to: 

(a)  Foreign  income  taxes  of  Corporation  A  deemed  paid  by  Corporation  M  under  section  902(a)  with  respect  to  section     S9 
904(d)(1)(B)  high  withholding  tax  interest  (Line  6(a)  multiplied  by  Line  9(a)). 

(b)  Foreign  income  taxes  of  CCorporation  A  deemed  paid  by  Corporation  M  under  section  902(a)  with  respect  to  section     S15 
904(d)(l)(I)  general  limitation  income  (Line  6(b)  multiplied  by  Line  9(b). 

11.  Post-1986  undistributed  earnings  in  Corporation  A  at  start  of  1993  attributable  to: 

(a)  Section  904(d)(1)(B)  high  withholding  tax  interest  (Line  5(a)  minus  Line  8(a))  12u 

(b)  Section  904(d)(l)(I)  general  limitation  income  (Line  5(b)  minus  Line  8(b)) 28u    ' 

12.  Post-1986  foreign  income  taxes  in  Corporation  A  at  start  of  1989  allocable  to: 

(a)  Section  904(d)(1)(B)  high  withholding  tax  interest  (Line  6(a)  minus  Line  10(a))  r    S6 

(b)  Section  904(d)(l)(l)  general  limitation  income  (Line  6(b)  minus  Line  10(b)) SlO 


(ii)  For  purposes  of  computing  Corporation 
M's  foreign  tax  credit  limitation,  the  post- 
1986  foreign  income  taxes  of  CCorporation  A 
deemed  paid  by  Corporation  M  with  respect 
to  income  in  separate  categories  will  be 
added  to  the  foreign  income  taxes  paid  or 
accrued  by  CCorporation  M  associated  with 
income  derived  from  CCorporation  M's  branch 
operation  in  the  same  separate  categories. 
The  dividend  (and  the  section  78  inclusion 
with  respect  to  the  dividend)  will  be  treated 
as  income  in  separate  categories  and  added 
to  Corporation  M's  other  income,  if  any, 
attributable  to  the  same  separate  categories. 
See  section  904(d)  and  §  1.904-6. 

(g)  Effective  date.  This  section  applies 
to  any  distribution  made  in  and  after  a 
foreign  corporation's  first  taxable  year 
beginning  on  or  after  January  1 ,  1987. 
§  1.902-2  Treatment  of  deficits  in  post- 
1986  undistributed  earnings  and  pre- 
1987  accumulated  profits  of  a  first-, 
second-,  or  third-tier  corporation  for 
purposes  of  computing  an  amount  of 
foreign  ta.xes  deemed  paid  under 
§1.902-1. 

(a)  Carryback  of  deficits  in  post- 1986 
undistributed  earnings  of  a  first-, 
second-,  or  third-tier  corporation  to  pre- 
effective  date  taxable  years — (1)  Rule. 
For  purposes  of  computing  foreign 


income  taxes  deemed  paid  under 
§  1.902-l(b)  with  respect  to  dividends 
paid  by  a  first-,  second-,  or  third-tier 
corporation  when  there  is  a  deficit  in 
the  post-1986  undistributed  earnings  of 
that  corporation  and  the  corporation 
makes  a  distribution  to  shareholders 
that  is  a  dividend  or  would  be  a 
dividend  if  there  were  current  or 
accumulated  earnings  and  profits,  then 
the  post-1986  deficit  shall  be  carried 
back  to  the  most  recent  pre-effective 
date  taxable  year  of  the  first-,  second-, 
or  third-tier  corporation  with  positive 
accumulated  profits  computed  under 
section  902.  See  §  1.902-3(c)(2).  For 
purposes  of  this  §  1.902-2,  a  pre- 
effective  date  taxable  year  is  a  taxable 
year  beginning  before  January  1, 1987, 
or  a  taxable  year  beginning  after 
December  31, 1986,  if  the  special 
effective  date  of  §  1. 902-1  (a)(13) 
applies.  The  deficit  shall  reduce  the 
section  902  accumulated  profits  in  the 
most  recent  pre-effective  date  year  to  the 
extent  thereof  and  any  remaining  deficit 
shall  be  carried  back  to  the  next 
preceding  year  or  years  until  the  deficit 
is  completely  allocated.  The  amount 


carried  hack  shall  reduce  the  deficit  in 
post-1986  undistributed  earnings.  Any 
foreign  income  taxes  paid  in  a  post- 
effective  date  year  will  not  be  carried 
back  to  pre-effective  date  taxable  years 
or  removed  from  post-1986  foreign 
income  taxes.  See  section  960  and  the 
regulations  under  that  section  for  rules 
governing  the  carryback  of  deficits  and 
the  computation  of  foreign  income  taxes 
deemed  paid  with  respect  to  deemed 
income  inclusions  from  controlled 
foreign  corporations. 

(2)  E.xamples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (a): 

Example  J.  (i)  From  1985  through  1990. 
domestic  corporation  M  owns  10  percent  <if 
the  one  class  of  stock  of  foreign  corporation 
A.  The  remaining  90  p«'ri;ent  of  (Corporation 
A's  stock  is  owned  by  Z,  a  foreign 
corporation.  Corporation  A  is  not  a 
controlled  foreign  corpfiratlon  and  uses  the  u 
as  its  functional  currency,  lu  equals  SI  at  ail 
relevant  times.  Both  CCorporation  A  and 
CCorporation  .M  use  the  calendar  year  as  the 
taxable  year.  Corpxiration  .\  has  pre- 1987 
accumulated  profits  and  post- 1986 
undistributed  earnings  or  deficits  in  ptist- 
1986  undistributed  earnings,  pays  pre-1987 
and  posf-1986  foreign  income  taxes,  and  pays 
dividends  as  summarized  below: 


Taxable  year 

Current  E  &  P  (deficits)  of  Corp.  A  

Current  plus  accumulated  E  &  P  of  Corp.  A  

Post-'86  undistritxjted  earnings  of  Cot?.  A  

Post-'86  undistritxjted  earnings  of  Corp.  A  reduced  by  current  year  dividend 
distributions  (increased  by  deficit  carrytjack). 

Foreign  income  taxes  of  Corp.  A  (annual) 

Post-'86  foreign  income  taxes  of  C^rp,  A  

12/31  distributions  to  Corp.  M  

12/31  distributions  to  Corp.  Z  


1985 


150u 
150u 


120u 

-0- 
-0- 


1986 


150u 
300u 


120u 

-0- 
-0- 


1987 


(lOOu) 
200u 
(lOOu) 
-0- 

S10 
SIC 
5u 
45u 


1988 


lOOu 
250u 
lOOu 
lOOu 

850 
360 
-0- 
-0- 


1989 


-0- 
250u 
lOOu 
50u 

-0- 
S60 
5u 
45u 


1990 


-0- 
200ti 
50u 
50u 

-0- 
S30 
-0- 
-0- 


(ii)  On  December  31,  1987,  Corporation  A 
distributes  a  5u  dividend  to  Corporation  M 
and  a  45u  dividend  to  Corporation  Z.  At  that 


time  Corporation  A  has  a  deficit  of  ( lOOu)  in 
post-1986  undistributed  earnings  and  SlO  of 
post-1986  foreign  income  taxes.  The  (lOGu) 


deficit  (but  not  the  p<«t-1986  foreign  itrcome 
taxes)  is  carried  back  to  offset  the 
accumulated  profits  of  1986  and  removed 


JMI 


2064 


1985 


10  Ju) 


Id 


from  post-1 
accumulated 
50u  (150u- 
of  the  recluce( 
Foreign  taxes 
with  respect 
(120ux(5u/50ii)) 
Corporation 
income  (translated 
to  foreign  incpme 
accumulated 
under  section 
income  incl 
deemed  paid 
limitation  for 
a  noncontro 
earnings  and 
with  respect 
1987  deficit 
dividend  di 
Z. 

(iii)  On  December 
distributes  a 
and  a  43u  di 
time  Corooralion 
undistnl.itei 
foreign  inco 
is  considered 
post-1986  un 
taxes  deeme 
respect  to  the 


undistributed  earnings.  The 
jTofits  for  1986  are  reduced  to 
.  The  dividend  is  paid  out 
1986  accumulated  profits, 
deemed  paid  by  Corp>oration  M 
the  5u  dividend  are  12u 

See§1.902-l(b)(3). 
must  include  12u  in  gross 
under  the  rule  applicable 
taxes  paid  on  earnings 
n  pre-effective  date  years) 
78  as  a  dividend.  Both  the 
ion  and  the  foreign  taxes 
ire  subject  to  a  separate 
dividends  from  Corporation  A. 
section  902  corporation.  No 
jrofits  remain  in  Corporation  A 
1986  after  the  carryback  of  the 
d  the  December  31, 1987. 
ibutions  to  Corporations  M  and 


11  >d 


[  ail 
isfi 


31,  1989.  Corporation  A 
u  dividend  to  Corporation  M 
V  idend  to  Corporation  Z,  At  that 
ion  A  has  lOOu  of  post-1986 
earnings  and  S60  of  post-1986 
e  taxesr Therefore,  the  dividend 
paid  out  of  Corporation  A's 
istributed  earnings.  Foreign 
lid  by  Corporation  M  with 
5u  dividend  are  S3 
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dir 
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(ii)  On 
distributes  a 
and  a  90u  d 
time  Corpora 
undistributec 
1986  foreign 
deemed,  un 
$12  ($120x1 
foreign 
and  includes 
under  sectior 
income 
deemed  paid 
limitation 
section  902 
post-1986  un 
January  1, 
post-1986 
also  are  -O 
income  taxes 
deemed  paid 
entire  lOOu 
Corporations 
lOOul). 

(iii)  On 
distributes  a 
and  a 108u  d 
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post- 1986 
dividend  is 
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(S60x5%(5u/100ul).  Corporation  M  must 
include  $3  in  gross  income  under  section  78 
as  a  dividend.  Both  the  income  inclusion  and 
the  foreign  taxes  deemed  paid  are  subject  to 
a  separate  limitation  for  dividends  from 
noncontrolled  section  902  corporation  A. 
Corporation  A's  post-1986  undistributed 
earnings  as  of  January  1, 1990,  are  50u 
(100u-50u).  Corporation  A's  post-1986 
foreign  income  taxes  must  be  reduced  by  the 
amount  of  foreign  taxes  that  would  have  been 
deemed  paid  had  section  902  applied  to  the 
entire  50u  dividend  to  Corporations  M  and 
Z.  even  though  Corporation  Z  was  not 
entitled  to  cony)ute  foreign  taxes  deemed 
paid  on  its  share  of  the  dividend.  Section 
1.902-l(a)(8).  The  amount  of  foreign  income 
taxes  that  would  have  been  deemed  paid  had 
section  902  applied  to  the  entire  50u 
dividend  is  S30  (S60x50%[50u/100ul).  Thus, 
post-1986  foreign  income  taxes  as  of  January 
1.  1990.  are  S30  (S60-S30). 

Example  2.  The  facts  are  the  same  as  in 
Example  J,  except  that  Corporation  A  has  a 
deficit  in  its  post-1986  undistributed 
earnings  of  (ISOu)  on  December  31,  1987, 
The  deficit  is  carried  back  to  1986  and 
reduces  accumulated  profits  for  that  year  to 
-0-.  Thus,  the  foreign  income  taxes  paid  with 
respect  to  the  1986  accumulated  profits  will 
never  be  deemed  paid.  The  1987  dividend  is 


deemed  to  be  out  of  Corporation  As  1985 
accumulated  profits.  Foreign  taxes  deemed 
paid  by  Corporation  M  under  section  902 
with  respect  to  the  5u  dividend  paid  on 
December  31,  1987,  are  4u  (120ux5u/150i)). 
See  §  1.902-l(b)(3).  As  a  result  of  the 
December  31, 1987,  dividend  distributions. 
lOOu  (150u-50u)  of  earnings  and  profits  and 
80u  (120u  reduced  by  40u|120ux50u/150ul 
of  foreign  taxes  that  would  have  been 
deemed  paid  had  section  902  applied  to  the 
total  dividend  paid  to  all  shareholders  out  of 

1985  accumulated  profits)  remain  in 
Corporation  A  with  respect  to  1985. 

Example  3.  (i)  From  1986  through  1991, 
domestic  corporation  M  owns  10  percent  of 
the  one  class  of  stock  of  foreign  corporation 
A.  The  remaining  90  percent  of  Corporation 
A's  stock  is  owned  by  Corporation  Z,  a 
foreign  corporation.  Corporation  A  is  not  a 
controlled  foreign  corporation  and  uses  the  u 
as  its  functional  currency,  lu  equals  Si  at  all 
relevant  times.  Both  Corporation  A  and 
Corporation  M  use  the  calendar  year  as  the 
taxable  year.  Corporation  A  has  pre-1987 
accumulated  profits  and  post-1986 
undistributed  earnings  or  deficits  in  posl- 

1986  undistributed  earnings,  pays  pre-1987 
and  post-1986  foreign  income  taxes,  and  pays 
dividends  as  summarized  below: 


Taxable  year 


Current  E  &  f^  (deficits)  of  Corp.  A  

Corrent  plus  iccumulated  E  &  P  of  Corp.  A 

Post-'86  undi!  ilributed  earnings  of  Corp.  A  

Post- '86  undi  Jtributed  earnings  of  Corp.  A  reduced  t>y  current  year  dividend 
distributions  (increased  by  deficit  carryback). 

Foreign  income  taxes  (annual)  of  Corp.  A  

Post-'86  forei'  |n  income  taxes  of  Corp.  A  

12/31  distribuions  to  Corp.  M  

12/31  distribuiions  to  Corp.  Z 


1986 


lOOu 
lOOu 


80u 

-0- 
-0- 


1987 


(50u) 
50u 
(SOu) 
(50u) 

-0- 
-0- 
-0- 
-0- 


1988 


150u 
200u 
lOOu 
-0- 

S120 
Si  20 
lOu 
90u 


1989 


75u 
175u 
75u 
75u 

820 
320 
-0- 
-0- 


1990 


25u 
200u 
lOOu 
-0- 

320 
340 
12u 
108u 


1991 


-0- 
SOu 
-0- 
-0- 

-0- 
-0- 
-0- 
-0- 


ber  31. 1988.  Corporation  A 
Ou  dividend  to  Corporation  M 
dend  to  Corporation  Z.  At  that 
ion  A  has  lOOu  in  its  post-1986 
earnings  and  S120  in  its  post- 
ncome  taxes.  Corporation  M  is 
§  1.902-l(b)(l),  to  have  paid 
cffellOu/lOOul)  of  the  post-1986 
taxes  paid  by  Corporation  A 
that  amount  in  gross  income 
78  as  a  dividend.  Both  the 

and  the  foreign  taxes 
are  subject  to  a  separate 
ividends  from  noncontrolled 
Corporation  A.  Corporation  A's 
stributed  earnings  as  of 

are  -O-  (lOOu  -  lOOu).  Its 
ign  taxes  as  of  January  1, 1989, 
20  reduced  by  S120  of  foreign 
paid  that  would  have  been 
had  section  902  applied  to  the 
dividend  distribution  to 
M  and  Z  (S120>100%|100u/ 


nclu  lion 


ford 


19)9 


De4ember  31, 1990,  Corporation  A 
2u  dividend  to  Corporation  M 
vidend  to  Corporation  Z.  At 
Cor  xiration  A  has  lOOu  in  its  post- 
distrviuted  earnings  and  $40  in  its 
lign  income  taxes.  The 
id  out  of  post-1986 


pa 


undistributed  earnings  to  the  extent  thereof 
(l(X)u).  and  the  remainder  of  20u  is  paid  out 
of  1986  accumulated  profits.  Under  §  1.902- 
1(b)(2),  the  12u  dividend  to  Corporation  M  is 
deemed  to  be  paid  out  of  post-1986 
undistributed  earnings  to  the  extent  of  lOu 
(100uxl2u/120u)  and  the  remaining  2u  is 
deemed  to  be  paid  out  of  Corporation  A's 
1936  accumulated  profits.  Similarly,  the 
108u  dividend  to  Corporation  Z  is  deemed  to 
be  paid  out  of  post-1986  undistributed 
earnings  to  the  extent  of  90u  (10Ouxl08u/ 
120u)  and  the  remaining  18u  is  deemed  to  be 
paid  out  of  Corporation  A's  1986 
accumulated  profits.  Foreign  income  taxes 
deemed  paid  by  Corporation  M  under  section 
902  with  respect  to  the  portion  of  the 
dividend  paid  out  of  post-1986  undistributed 
earnings  are  S4  (S40xl0%[10u/100ut).  and 
foreign  taxes  deemed  paid  by  Corporation  M 
with  respect  to  the  portion  of  the  dividend 
deemed  paid  out  of  1986  accumulated  profits 
are  1.6u  (80u  x  2u/100u).  Corporation  M 
must  include  S4  plus  1.6u  translated  under 
the  rule  applicable  to  foreign  income  taxes 
paid  on.earnings  accumulated  in  taxable 
years  prior  to  the  effective  date  of  the  Tax 
Reform  Act  of  1986  in  gross  income  as  a 
dividend  under  section  78.  The  income 
inclusion  and  the  foreign  income  taxes 
deemed  paid  are  subject  to  a  separate 


limitation  for  dividends  from  noncontrolled 
section  902  Corporation  A.  As  of  Januarj'  1 , 
1991,  Corporation  A's  post-1986 
undistributed  earnings  are  -0-  (lOOu  -  lOOii). 
sou  (lOOu  -  20u)  of  earnings  and  profits 
remain  with  respect  to  1986.  Fost-1986 
foreign  taxes  as  of  January  1, 1991,  are  -0-, 
S40  reduced  by  S40  of  foreign  income  taxes 
paid  that  would  have  been  deemed  paid  had 
section  902  applied  to  the  entire  lOOu 
dividend  distribution  out  of  post-1986 
undistributed  earnings  to  Corporations  M 
and  Z  (S40xl00%!l00u/100ul).  Corporation 
A  has  64u  of  foreign  income  taxes  remaining 
with  respect  to  1986.  80u  reduced  by  16u 
[80ux20u/100ul  of  foreign  income  taxes  that 
would  have  been  deemed  paid  had  section 
902  applied  to  the  entire  20u  dividend 
distribution  to  Corporations  M  and  Z  out  of 

1986  accumulated  profits. 

(b)  CarryfofH'ard  of  deficits  in  pre- 

1 987  accumulated  profits  of  a  first-, 
second-,  or  third-tier  corporation  to 
post-1986  undistributed  earnings  for 
purposes  of  section  902 — (1)  General 
rule.  For  purposes  of  computing  foreign 
income  taxes  deemed  paid  under 

§  1.902-1  (bj  with  respect  to  dividends 
paid  by  a  first-,  second-,  or  third-tier 
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corporation  out  of  post-1986 
undistributed  earnings,  the  amount  of  a 
deficit  in  accumulated  profits 
determined  under  section  902  of  the 
foreign  corporation  as  of  the  end  of  its 
last  pre-effective  date  taxable  year  is 
carried  forward  and  reduces  post-1986 
undistributed  earnings  on  the  first  day 
of  the  foreign  corporation's  first  taxable 
year  beginning  after  December  31. 1986. 
or  on  the  first  day  of  the  first  taxable 
year  in  which  the  ownership 
requirements  of  section  902(c)(3)(B)  and 
§  1.902-l(a){l)  through  (4)  are  met  if  the 
special  effective  date  of  §  1.902-l(a)(13) 
applies.  Any  foreign  income  taxes  paid 
with  respect  to  a  pre-effective  date  year 
shall  not  be  carried  forward  and 
included  in  post- 1986  foreign  income 
taxes.  Post-1986  undistributed  earnings 
may  not  be  reduced  by  the  amount  of  a 
pre-1987  deficit  in  earnings  and  profits 
computed  under  section  964(a).  See 
section  960  and  the  regulations  under 
that  section  for  rules  governing  the 


carryforward  of  deficits  and  the 
computation  of  foreign  income  taxes 
deemed  paid  with  respect  to  deemed 
income  inclusions  from  controlled 
foreign  corporations.  For  translation 
rules  governing  carr>'forwards  of  deficits 
in  pre-19B7  accumulated  profits  to  post- 
1986  taxable  years  of  a  foreign 
corporation  with  a  dollar  functional 
currency,  see  §  1.985-6(d)(2). 

(2)  Effect  of  pre-effective  date  deficit. 
If  a  foreign  corporation  has  a  deficit  in 
accumulated  profits  as  of  the  end  of  its 
last  pre-effective  date  taxable  year,  then 
the  foreign  corporation  carmot  pay  a 
dividend  out  of  pre-effective  date  years 
unless  there  is  an  adjustment  made  (for 
example,  a  refund  of  foreign  taxes  paid) 
that  restores  section  902  accumulated 
profits  to  a  pre-effective  date  taxable 
year  or  years.  Moreover,  if  a  foreign 
corporation  has  a  deficit  in  section  902 
accumulated  profits  as  of  the  end  of  its 
last  pre-effective  date  taxable  year,  then 
no  deficit  in  po,st-1986  undistributed 


earnings  will  be  carried  back  under 
paragraph  (a)  of  this  section.  For  rules 
concerning  carrjbacks  of  eligible 
deficits  from  post-1986  undistributed 
earnings  to  reduce  pre-1987  earnings 
and  profits  computed  under  section 
964(a).  see  section  960  and  the 
regulations  under  that  section. 

(3)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (b). 

Example  I  (i)  From  1984  through  1988. 
domestic  corporation  M  owns  10  percent  f)f 
the  one  class  of  stock  of  foreign  corpordtion 
A.  The  remaining  90  percent  of  Corporation 
A's  stock  is  owned  by  Corporation  Z.  a 
foreign  corporation.  Corporation  A  is  not  a 
controlled  foreign  corjx)ration  and  uses  the  u 
as  its  functional  currency,  lu  equals  SI  at  all 
relevant  times.  Both  Corporation  A  and 
Corporation  M  use  the  calendar  year  as  the 
taxable  year.  Corporation  A  has  pre-1987 
accumulated  profits  or  deficits  in 
accumulated  profits  and  post-1986 
undistributed  earnings,  pays  pre-1987  and 
post-1986  foreign  income  taxes,  and  jwys 
dividends  as  summarized  below: 


Taxable  year 


Current  E  &  P  (deficits)  of  Corp.  A 

Current  Plus  Accumulated  E  &  P  (Deficits)  of  Corp.  A 

Post-'86  Undistributed  Earnings  of  Corp.  A  

Post- "86  Undistributed  Earnings  of  Corp.  A  Reduced  By  Current  Year  Dividend  DistritKi- 
tions  (reduced  by  deficit  carryforward). 

Foreign  Income  Taxes  (Annual)  of  Corp.  A  „ 

Post-'86  Foreign  IfKome  Taxes  of  Corp.  A 

12/31  DIstritHJtions  to  Corp.  M 

12/31  DistritHitions  to  Corp.  Z  


1984 


25u 
25u 


20u 

-0- 
-0- 


1985 


(lOOu) 
(75u) 


5u 


-0- 
-0- 


1986 


(25o) 
(lOOu) 


-0- 


-0- 

-0- 


1987 


200u 
lOOu 
lOOu 
(SOu) 

$100 
S100 
15u 
135u 


1988 


lOOu 
SOu 
SOu 
SOu 

360 
350 
-0- 
-0- 


(ii)  On  December  31. 1987,  {;orporation  A 
distributes  a  150u  dividend,  15u  to 
(^rporation  M  and  135u  to  Corporation  Z. 
Corporation  A  has  200u  of  current  earnings 
find  profits  for  1987,  but  its  post-1986 
undistributed  earnings  are  only  lOOu  as  a 
result  of  the  reduction  for  pre-1987 
accumulated  deficits  required  under  » 
paragraph  (b)(1)  of  this  section.  Corporation 
A  has  SI  00  of  post-1986  foreign  income 
taxes.  Only  lOOu  of  the  150u  distribution  is 
a  dividend  out  of  post-1986  undistributed 
earnings.  Foreign  income  taxes  deemed  paid 
by  Corporation  M  in  1987  with  respect  to  the 
lOu  dividend  attributable  to  post-1986 
undistributed  earnings,  computed  under 
§  1.902-l(b),  are  SIO  {$100xl0%|10u/100uj). 
(k)rporation  M  includes  this  amount  in  gross 
income  under  section  78  as  a  dividend.  Both 
the  income  inclusion  and  the  foreign  ta.xes 
deemed  paid  are  subject  to  a  separate 


limitation  for  dividends  from  noncontrolled 
s<!ction  902  corporation  A.  After  the 
distribution.  Corporation  A  has  (SOu)  of  post- 
1986  undistributed  earnings  (l(X>u-150u)  and 
-0-  post-1986  foreign  income  taxes,  SlOO 
reduced  by  SlOO  of  foreign  income  taxes  paid 
that  would  have  been  deemed  {>aid  had 
section  902  applied  to  the  entire  lOOu 
dividend  distribution  out  of  post-1986 
undistributed  earnings  to  Corporations  M 
and  Z  (Sl00xl00%|l00u/100u]). 

(iii)  The  remaining  SOu  of  the  150u 
distribution  cannot  be  deemed  paid  out  of 
accumulated  profits  of  a  pre-1987  year 
because  Corporation  A  has  an  accumulated 
deficit  as  of  the  end  of  1986  that  eliminated 
all  pre-1987  accumulated  profits.  See 
paragraph  (bM2)  of  this  section.  The  SOu  is  a 
dividend  out  of  current  earnings  and  profits 
under  section  316(a)(2).  but  Corporation  M  is 
not  deemed  to  have  paid  any  additional 


foreign  income  taxes  paid  by  Q)rpomti«)n  .-X 
with  rt-spect  to  that  SOu  dividend  out  of 
current  earnings  and  profits.  See  §  1.902- 
1(b)(4). 

Example  2.  (i|  From  1986  through  1991, 
domestic  corporation  M  owns  10  percent  of 
the  one  class  of  stock  of  foreign  corporation 
A.  The  remaining  90  percent  of  CorjKiration 
A's  stof.k  is  owned  by  Corporation  Z,  a 
foreign  corporation.  Corporation  A  is  not  a 
controlled  foreign  corporation  and  uses  the  u 
as  its  functional  currency,  lu  equals  SI  at  all 
relevant  times.  Both  Corporation  A  and 
Corporation  M  use  the  calendar  year  as  the 
taxable  year.  Corporation  A  has  prc-1987 
accumulated  profits  or  deficits  in 
accumulated  profits  and  post-1986 
undistributed  earnings,  pays  post-1986 
foreign  income  ta.xes.  and  pays  dividends  as 
summarized  Ix-low: 


Taxat>le  year 


Current  E  &  P  (Deficits)  of  Corp.  A „ 

Current  Plus  Accumulated  E  4  P  (Deficits)  of  Corp.  A 

Post-'86  UndistritHJted  Earnings  of  Corp.  A  

Post-'86  Undistributed  Eam»ngs  of  Corp.  A  Reduced  By  Current  Year  Dividend  Distribu- 
tions (reduced  by  deficit  carryforward). 

Foreign  Income  Taxes  (Annual)  of  Corp.  A  

Post-*86  Foreign  Income  Taxes  of  Corp.  A „ 

12/31  Distributions  to  Corp.  M 

12/31  Distnbutions  to  Corp.  Z  


1986 


(lOOu) 
(lOOu) 


-0- 
-0- 


1987 


150u 
SOu 
SOu 
(SOu) 

$120 
$120 
IO0 
90u 


1988 


(ISOu) 
(200u) 
(200u) 
(200u) 

-0- 
-0- 
-0- 
-0- 


1989 


lOOu 
(lOOu) 
(lOOu) 
(200u) 

SSO 
S50 
lOu 
90u 


1990 


250u 
SOU 
SOU 
-0- 

3100 
S1S0 
Su 
45u 
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Decei  ibcr 


l(u 


siri 
91  « 


)(!). 


pan 


p  rofits 


deer  led 


pre  1 


(ii)On 
distributes  a 
and  a  90u  divi 
time  of  the  d 
50u  of  post-1 
1 50u  of  curren 
50u  of  the  di 
Corporation  M 
a  dividend  out 
earnings.  The 
out  of  current 
section  316(a 
deemed  to  hav 
income  taxes  _ 
respect  to  that 
earnings  and 
Note  that  even 
earnings  and 
remaining  50u 
cannot  be 
profits  of  a  _ 
Corporation  A 
of  the  end  of 
1987  accumu 
(b)(2)  of  his 
of  post- 1986 
taxes  deemed 
section  902  w 
out  of  post- 1 
SI  2  ($120x1 
includes  this 
dividend  un 
taxes  deemed 
are  subject  to 
dividends  fror  i 
Corporation  A 
Corporation  A 
undistributed 
in  its  p»ost-l 
reduced  by  $1 
have  been 
applied  to  the 
1986  undistri 


1  )86l 

li  ted  I 


fc  reign  : 


9^6 


der 


(Sl20xlOO%l5Qu/50ul) 


l)u 


ant  i 


:aT] 


I  liD 


oat 


(iii)  On  December 
distributes  a 
and  a  90ii  div 
Although  the 
dividend  in  it 
and  profits  pursuant 
post-1986  u 
Accordingly, 
portion  of  the 
of  post-1986 
Corporation 
f)ost-1986  for^gn 
1(b)(4).  Corp 
undistributed 
are  (200u)  ((l()Ou) 
post-1986 
reduced  becaJse 

(iv)  On  December 
distributes  a 
and  a  45u  div  dend 
time  CorpKDrat 
undistributed 
1986  foreign 
deemed  paid 
902  with 
($150xl0%l5 
undistributed 
are  -0-  (50u  - 
taxes  as  of  Jartuary 
reduced  by  $1 
foreign  incom  b 
deemed  paid 
entire  dividend 


resp  ict 


JMI 
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31. 1987.  Corporation  A 
dividend  to  Corpwration  M 
I  end  to  Corporation  Z.  At  the 
bution.  Corporation  A  has 
undistributed  earnings  and 
earnings  and  profits.  Thus, 
viliend  distribution  (5u  to 
and  45u  to  Corporation  Z)  is 
of  post-1986  undistributed 
I  emaining  50u  is  a  dividend 
(  arnings  and  profits  under 
but  Corf>oration  M  is  not 
paid  any  additional  foreign 
id  by  CorfKjration  A  with 
Ou  dividend  out  of  current 

s.  See  §1.902-1  (b)(4). 
if  there  were  no  current 
p  rofits  in  Corporation  A,  the 
of  the  lOOu  distribution 
paid  out  of  accumulated 
987  year  because 
has  an  accumulated  deficit  as 
that  eliminated  all  pre- 
profits.  See  paragraph 
s^tion.  Corporation  A  has  SI  20 
income  taxes.  Foreign 
aid  by  Corporation  M  under 
h  respect  to  the  5u  dividend 
undistributed  earnings  are 
0<*|5u/50ui).  Corporation  M 
a  nount  in  gross  income  as  a 
section  78.  Both  the  foreign 
)8id  and  the  deemed  dividend 
separate  limitation  for 
noncontrolled  section  902 
As  of  January  1, 1988, 
has  (50u)  in  its  post-1986 
•arnings  (50u  -  lOOu)  and  -0- 
foreign  income  taxes,  SI 20 
!0  of  foreign  taxes  that  would 

paid  had  section  902 
entire  dividend  out  of  post- 
l  uted  earnings 


198) 


dee  ned 


31.  1989,  Corpwrntion  A 
dividend  to  Corporation  M 
i  dend  to  Corporation  Z. 
istribution  is  considered  a 
entirety  out  of  1989  earnings 

to  section  316(a)(2), 
stributed  earnings  are  (lOOu). 
purpxjses  of  section  902,  no 
dividend  is  deemed  to  be  out 
distributed  earnings,  and 
is  deemed  to  have  paid  no 
income  taxes.  See  §  1.902- 
ion  A's  pK)St-1986 
earnings  as  of  January  1, 1990, 
-  lOOu).  Corporation  A's 
income  taxes  are  not 
no  taxes  were  deemed  pwid. 
31. 1990,  Corporation  A 
dividend  to  Corp>oration  M 
to  Corporation  Z.  At  that 
on  A  has  50u  of  p)ost-1986 
earnings,  and  Si 50  of  post- 
i  icome  taxes.  Foreign  taxes 
)y  Corporation  M  under  section 

to  the  5u  dividend  are  SI  5 
I  lysOul).  Post-1986 
earnings  as  of  January  1. 1991, 
>0u).  Post-1986  foreign  income 
1, 1991,  also  are -0-,  $150 
50  ($150xl00%|50u/50ul)  of 
taxes  that  would  have  been 
lad  section  902  applied  to  the 
ofSOu. 


Par.  4.  Newly  designated  §  1.902-3  is 
amended  by  revising  the  section 
heading,  paragraph  (a)  introductory'  text, 
and  paragraph  (1)  to  read  as  follows: 

§  1 .902-3    Credit  for  domestic  corporate 
shareholder  of  a  foreign  corporation  for 
foreign  income  taxes  paid  witti  respect  to 
accumulated  profits  of  taxable  years  of  the 
foreign  corporation  beginning  t>efore 
January  1, 1987. 

(a)  Definitions.  For  purposes  of 
section  902  and  §§1.902-3  through 
1.902-4— 
•         •         *         •         * 

(I)  Effective  date.  Except  as  provided 
in  §  1.902-4,  this  section  applies  to  any 
distribution  received  from  a  first-tier 
corporation  by  its  domestic  shareholder 
after  December  31,  1964,  and  before  the 
beginning  of  the  foreign  corporation's 
first  taxable  year  beginning  after 
December  31, 1986.  If,  however,  the  first 
day  on  which  the  ownership 
requirements  of  section  902(c)(3)(B)  and 
§  1.902-1(3}  (1)  through  (4)  are  met  with 
respect  to  the  foreign  corporation  is  in 
a  taxable  year  of  the  foreign  corporation 
beginning  after  December  31, 1986,  then 
this  §  1.902-3  shall  apply  to  all  taxable 
years  beginning  after  December  31, 
1964,  and  before  the  year  in  which  the 
ownership  requirements  are  first  met. 
See  §  1.902-l(a)(13)(iii).  For 
corresponding  rules  applicable  to  ' 
distributions  received  by  the  domestic 
shareholder  prior  to  January  1,  1965,  see 
§  1.902-5  as  contained  in  the  26  CFR 
part  1  edition  revised  as  of  April  1, 
1976. 

Margaret  Milner  Richardson, 
Commissioner  of  Internal  Hevenut! 
|FR  Doc.  95-173  Filed  1-5-95;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  II  Docket  No.  138,  NY20-1 -6729b; 
FRL-5124-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of  New 
York;  Clean  Fuel  Fleet  Opt  Out 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of  New 
York  related  to  the  requirement  that  the 
State  submit  either  the  Clean  Fuel  Fleet 
program  (CFFP)  or  a  substitute  program 
that  meets  the  requirements  of  the  Clean 
Air  Act.  The  State  has  submitted  such 


a  substitute  measure  for  a  portion  of  the 
required  program.  In  the  final  rules 
section  of  this  Federal  Register,  EPA  is 
partially  approving  and  partially 
disapproving  the  State's  SIP  revision  as 
a  direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  action  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  proposed  rule.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 

DATES:  Comments  must  be  received  on 
or  before  February  6, 1995. 

ADDRESSES:  All  comments  should  be 
addressed  to: 

William  S.  Baker,  Chief,  Air  Programs 
Branch,  Air  and  Waste  Management 
Division,  Environmental  Protection 
Agency,  Region  II  Office,  26  Federal 
Plaza.  New  York.  New  York  10278. 

Copies  of  the  State  submittal  are 
available  at  the  following  address  for 
inspection  during  normal  business 
hours: 

Environmental  Protection  Agency. 
Region  II  Office.  Library,  26  Federal 
Plaza,  room  402,  New  York,  New  York 
10278. 

New  York  Department  of  Environmental 
Conservation,  Division  of  Air 
Resources,  50  Wolf  Road,  .Albany, 
New  York  12233. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  P.  Moltzen.  Envirorunental 
Engineer,  Technical  Evaluation  Section, 
Air  Programs  Branch.  Environmental 
Protection  Agency.  26  Federal  Plaza. 
Room  1034A,  New  York,  New  York 
10278. (212)  264-2517. 

SUPPt-EMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  November  21. 1994. 
WilUam ).  Muszynski,  P.E. 
Acting  Begionai  Administrator. 
IFR  Doc.  95-289  Filed  1-5-95;  8:45  am) 
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40  CFR  Part  52 

[MA-26-1-6173b;  A-1-FRL-S123-€] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Massachusetts;  RACT  for  Nichols  and 
Stone  Company 

AGENCY:  Environmental  Protortioii 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Massachusetts.  This  revision  establishes 
and  requires  reasonably  available 
control  technology  (RACT)  for  Nichols  & 
Stone  Company  in  Gardner,  MA.  In  the 
final  rules  section  of  this  Federal 
Register,  EPA  is  approving  the  State's 
SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  by 
Ft;bruar\-  6,  1995. 

ADDRESSES:  Comments  may  be  mailed  to 
Linda  M.  Murphy,  Director,  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency.  Region  I,  JFK  Federal  Building. 
Boston.  MA  02203.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Air.  Pesticides  and  Toxics 
Management  Division.  U.S. 
Environmental  Protection  Agency. 
Region  I.  One  Congress  Street.  10th 
Hoor.  Boston.  MA;  and  Division  of  Air 
Quality  Control,  Department  of 
Environmental  Protection,  One  Winter 
Street,  8th  Floor.  Boston.  MA  02108. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
.section  of  this  Federal  Register. 

Dated:  September  18.  19^)4 
John  P.  DeVillars. 

rifgional  Administrator.  /?^^;'<)n  /. 

IF  K  Doc.  95-293  Filed  1-5-95;  8:45  am) 
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40  CFR  Part  52 

[AL  38-1-6571b;  FRL-5123-4] 

Clean  Air  Act  Approval  and 
Promulgation  of  Redesignation  of  the 
Leeds  Area  of  Jefferson  County,  AL,  to 
Attainment  for  Lead 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Alabama  for  the  purpose  of 
redesignating  the  Leeds  area  to 
attainment  for  lead.  In  the  final  rules 
section  of  this  Federal  Register,  the  EPA 
is  approving  the  State's  SIP  revision  as 
a  direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rational  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  diret.t 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EP.\ 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  February  6,  1993. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Kimberly  Bingham. 
Regulator,  Planning  and  Development 
Section.  Air  Programs  Branch.  Air, 
Pesticides  &  Toxics  Management 
Division,  Region  4  Environmental 
Protection  Agency,  34.5  Courtiand 
Street.  NE.,  Atlanta,  Georgia  3036,t. 

Copies  of  the  material  submitted  bv 
the  state  of  Alabama  may  be  e.xamined 
durir.g  normal  business  hours  at  the 
following  locations: 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW.. 
Washington,  DC  20460. 
Environmental  Protection  Agency. 
Region  4  Air  Programs  Branch.  34.') 
Courtiand  Street,  NE.,  Atlanta. 
Georgia  30365. 
Alabama  Department  of  Environmental 
Management,  Office  of  General 
Counsel.  1751  Cong.  W.  L.  Dickinson 
Drive,  Montgomen,',  Alabama  36130. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Bingham,  Regulatory  Planning 


and  Development  Section,  Air  Programs 
Branch,  Air  Pesticides  &  Toxics 
Management  Division,  Region  4 
Environmental  Protection  Agency,  345 
Courtiand  Street,  NE,  Atlanta,  Georgia 
30365.  The  telephone  number  is  (404) 
347-2864. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Diited:  December  7.  1994. 
Patrick  M.  Tobin. 

Ading  Hegional  Adminislrutor. 

IFR  Doc.  95-285  Filed  1-5-95:  8:45  .iir.) 
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40  CFR  Part  52 

[MD3-2-5624b,  MDlO-2-6169b,  MD24-2- 
5968b.  MD25-1-6146b,  MD2a-1-6147b; 
FRL-5123^] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  VOC  RACT  Catch-ups  and 
Stage  I  Vapor  Recovery 

AGENCY:  Environmental  Protection 
Agency  (EP.^). 

ACTION:  Proposed  rule. 


SUMMARY:  EPA  proposes  to  approve 
State  Implementation  Plan  (SIP) 
revisions  sub.mitted  by  the  State  of 
Maryland.  These  revisions  establish 
statewide  applicability  for  Maryland's 
category-specific  volatile  organic 
compound  (VOC)  reasonably  available 
control  technology  (RACT)  regulations, 
lower  the  applicability  threshold  for 
\'OC  RACT  regulations,  and  ( orrect 
deficiencies  in  Maryland's  Stage  I  \'apor 
Recovery  rule.  These  revisions  were 
submitted  to  comply  with  the  ILACT 
"Catch-up"  and  "Fix-up"  provisions  fif 
the  Clean  Air  Act  (the  Act).  The 
intended  effect  of  this  ac:tion  is  to 
propose  approval  of  revisions  to 
Maryland's  categon, -specific  \ OC  R.\CT 
regulations,  including  Stage  I.  This 
action  is  being  taken  in  ac.cordance  with 
the  SIP  submittal  and  rt-vision 
provisions  of  the  Act. 

In  the  final  rules  section  of  this 
Federal  Register.  EP.'\  is  approving  the 
State's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  bet;ause  the 
.^gency  views  this  as  a  noncontroversial 
SIP  revision  and  anticipates  no  adversi> 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  propiosed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  ht!  withdrawn  and  all  public 
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Transport  Rale  Structure  and  Pricing 

AGENCY:  Federal  Communications 

Commission 

ACTION:  Proposed  rule 


SUMMARY:  On 
Commission 
Notice  of 
comments 
proposals  to 


JMI 


61  and  69 

91-213,  FCC  No.  94-325] 


December  22, 1994,  the 
eleased  a  Supplemental 
Proposed  Rulemaking  inviting 
interested  parties  on 
Stimulate  the  resale  and 


f rt  m 


sharing  of  network  facilities  by  common 
carriers  through  the  use  of  "split 
billing."  Split  billing  is  a  billing 
arrangement  that  enables  multiple 
customers  to  share  or  resell  entrance 
facilities  and  direct-trunked  transport 
facilities.  Implementing  procedures  for 
common  carriers  to  provide  split  billing 
will  enable  smaller  customers  to  better 
obtain  the  benefits  of,  and  contribute  to, 
the  Commission's  goal  of  more  efficient 
use  of  network  facilities  by  allowing 
pricing  to  reflect  costs,  by  permitting  a 
rate  structure  which  is  conducive  to 
competition,  and  by  encouraging  the 
development  of  full  and  fair 
competition. 

DATES:  Comments  must  be  received  on 
or  before  February  1,  1995;  reply 
comments  must  be  received  on  or  before 
February  16.  1995. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  N.W., 
Washington.  D.C.  20554;  one  copy  shall 
also  be  filed  with  the  Commission's 
copy  contractor.  International 
Transcription  Services.  Inc.  (ITS,  Inc.), 
2100  M  Street.  N.W..  Suite  140. 
Washington.  D.C.  20037  (202)  857-3800. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Sabourin,  Common  Carrier 
Bureau.  (202)  418-1530. 

SUPPLEMENTARY  INFORMATION: 

1.  Summary  of  Transport  Rate 
Structure  and  Pricing 

On  December  22,  1994,  the 
Commission  released  a  Suoplemental 
Notice  of  Proposed  Rulemaking  in  its 
Transport  Rate  Structure  and  Pricing 
proceeding,  CC  Docket  No.  91-213,  FCC 
No.  94-325.  In  this  Order,  the 
Commission  tentatively  concludes  that 
it  is  in  the  public  interest  to  require 
local  exchange  carriers  (LECs)  to  offer 
split  billing  for  iheir  transport  .service, 
and  that  it  is  also  in  the  public  interest 
to  require  these  carriers  to  include  in 
their  tariffs  procedures  for  offering 
transport  split  billing.  Split  billing  is  a 
_  billing  arrangement  that  enables 
multiple  customers  to  share  or  resell 
entrance  facilities  and  direct-trunked 
transport  facilities. 

Proposed  rule.  Through  LEC  split 
billing  and  shared  network 
arrangements,  customers  can  reap  the 
maximum  benefit  from  the  restructured 
transport  rates.  LEC  split  billing  would 
help  smaller  interexchange  carriers 
(IXCs)  reduce  their  access  costs  by 
enabling  them  to  resell  the  services  of 
other  IXCs  or  by  utilizing  network 
sharing  arrangements  with  other  carriers 
to  transmit  and  terminate  interstate 
calls.  It  could  also  solve  the  practical 
billing  problems  that  have  arisen 
regarding  Feature  Group  A  and  B  access 


services.  Finally,  split  billing  could 
permit  more  efficient  deploym.ent  and 
use  of  transport  facilities,  a  primary  goal 
of  the  transport  restructure.  The 
Commission  therefore  tentatively 
concludes  that  split  billing  for  transport 
service  is  in  the  public  interest.  It 
further  tentatively  concludes  that  it 
should  require  the  LECs  to  include  in 
their  tariffs  procedures  for  offeriog 
transport  split  billing.  The  Commission 
seeks  comment  on  these  conclusions. 

Implementation.  As  the  record  on  this 
issue  indicates,  the  parties  strongly 
disagree  on  how  best  to  implement  split 
billing.  Although  the  industry's 
Ordering  and  Billing  Forum  (OBF)  has 
made  progress,  it  has  not  yet  been  able 
to  reach  final  closure  on  an  access 
charge  split  billing  prototype  after  11 
months  of  consideration.  The 
Commission  therefore  seeks  comment 
on  how  best  to  implement  the  proposed 
split  billing  requirement. 

First,  the  Commission  seeks  comment 
on  a  proposal  offered  by  CompTel  in  the 
transport  tariff  review  proceeding. 
CompTel  urges  the  Commission  to 
adopt  the  following  affirmative  steps  to 
make  resale  and  sharing  feasible:  (1) 
require  the  LECs  to  permit  switched  and 
special  access  facilities  to  be  combined 
at  the  customer  POP,  LEC  serving  wire 
centers,  or  any  other  designated  hubbing 
locations;  (2)  require  the  LECs  to  permit 
multiple  carriers  of  record  for  DS3  and 
DSl  entrance  and  interoffice  facilities; 
(3)  require  the  LECs  to  offer  "split 
billing"  for  multiplexing  equipment 
located  at  a  hub;  and  (4)  require  the 
LECs  to  permit  the  IXC  to  specify  (i)  the 
type  and  grade  of  switched  access 
service  as  well  as  the  code  at  the 
terminating  hub,  and  (ii)  the  customer 
premises  location  associated  with 
special  access  channels.  The 
Commission  seeks  comment  on  \\  hether 
it  should  adopt  any  of  these  proposed 
reoiuirements. 

Second,  the  Commission  seeks 
comment  on  whether  a  split  billing 
charge  levied  on  multiple  customers  of 
record  using  a  single  high-capacity 
facility  should  be  set  to  recover  the  cost 
of  unused  as  well  as  used  capacity.  For 
example,  should  a  LEC  be  allowed  to 
charge  an  end-user  customer  for  its  use 
of  a  high-capacity  facility  at  a  rate 
computed  by  dividing  total  flat  charges 
for  the  entrance  and  interoffice  facilities 
by  the  number  of  end-users  whose 
traffic  is  carried  over  that  facility,  with 
a  pro  rata  allocation  of  the  costs  of 
unused  capacity  in  that  rate? 
Commenters  should  address  the  is.sue  of 
which  entity  would  be  responsible  for 
determining  the  allocation,  the  service 
design  and  capability  and  the  circuit 
facility  assignment  under  such  an  t 


arrangement.  In  addition,  commenters 
should  discuss  whether  this  form  of 
split  billing  should  be  available  to 
resellers  of  access  service,  or  should  be 
limited  to  customers  seeking  to  share 
dedicated  facilities  for  their  own  use. 
Commenters  should  also  address 
methods  to  ensure  that  Feature  Group  A 
and  B  users  are  not  double-billed  for 
their  use  of  the  same  facilities. 

In  addition,  the  Commission  seeks 
comment  on  whether  the  type  of  split 
billing  and  shared  network 
arrangements  offered  by  NYNEX  and 
Southwestern  Bell  adequately  addre.ss 
customer  needs  for  such  arrangements. 
It  also  invites  parties  to  comment  on 
whether  similar  or  modified 
arrangements  should  be  offered  by  all 
LECs.  Commenters  should  specifically 
address  whether  the  "host/secondary 
customer  of  record  "  arrangement,  under 
which  a  single  IXC  serves  as  the  "host" 
customer  of  record,  and  is  responsible 
tor  .service  arrangement  and  control, 
would  satisfy  the  access  customers' 
needs  for  sharing  and  resale  of 
dedicated  transport  facilities. 
Commenters  should  also  discuss  how 
such  offerings  could  be  expanded  or 
improved  to  meet  customer  needs. 
Commenters  advocating  that  there  be  a 
single,  host  customer  of  record  for  the 
access  .service  should  specifically 
discuss  how  tliis  split  billing 
arrangement  would  apply  to  voice-grade 
acce.ss  for  Feature  Group  A  and  B 
services. 

Finally,  the  Commission  seeks 
comment  on  any  other  form  of  split 
billing  that  commenters  believe  would 
achieve  the  goals  it  has  identified.  Of 
particular  interest  would  be  any  split 
billing  prototype  under  consideration  by 
the  industry's  OBF.  Commenters  who 
do  not  support  a  requirement  that  the 
LECs  include  in  their  tariffs  procedures 
for  offering  split  billing  and  shared 
network  configurations  should  discuss 
alternative  ways  to  satisfy  LEC 
provision  of  these  arrangements. 

The  full  text  of  this  Commission 
decision  is  available  for  in.spection  and 
copying  during  normal  business  hours 
in  the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor.  ITS,  Inc. 

2.  Procedural  Matters 

Ex  Parte.  This  is  a  non-restricted 
notice  and  comment  rulemaking.  Ex 
parte  pre.sentations  are  permitted, 
except  during  the  Sunshine  period, 
provided  they  are  disclosed  as  provided 
in  the  Commission's  rules.  See 
".generally,  47  CFR  1.1202.  1.1203.  and 
1.1206(a). 


Notice  and  Comment  Provision. 
Notice  is  given  of  the  proposed  changes 
in  the  Commission's  policies  regarding 
split  billing.  Comment  is  invited  on  the 
propo.sals  pursuant  to  Sections  1,  4  (i) 
and  (j).  201-205,  218.  and  403  of  the 
Communications  Act  as  amended.  47 
U.S.C.  S§  151.1  54(i)  and  (j),  201-205. 
218.  and  403.  To  file  formally  in  this 
proceeding,  parties  must  file  an  original 
and  five  copies  of  all  comments,  repiv 
comments,  and  supporting  comments. 
Parties  wanting  each  Commissioner  to 
receive  a  personal  copy  of  their 
comments  must  file  an  original  plus 
nine  copies.  .\!1  comments  and  reply 
comments  should  be  sent  to  the  Office 
of  the  Secretary.  In  addition,  parties 
should  file  two  copies  of  any  such 
pleadings  with  the  Tariff  Division, 
Common  Carrier  Bureau,  Room  518, 
1919  M  Street,  N.W.,  Washington,  DC 
20554.  Comments  and  reply  comments 
will  be  available  for  public  inspection 
during  regular  business  hours  in  the 
FCC  Reference  Center.  Room  239,  1919 
M  Street.  N\V..  Washington.  DC. 

Hegiilatory  Flexibility  Act.  The 
Regulatory  Flexibility  Act  of  1980  does 
not  apply  to  this  rulemaking  proceeding 
because  the  proposed  rule  amendments, 
if  promulgated,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities,  as  defined  by  Section  601(3)  of 
the  Regulaton,'  Flexibility  Act.  Carriers 
providing  interstate  transport  services 
directly  subjet;t  to  the  proposed  rule 
amendment  do  not  qualify  as  small 
businesses  since  they  are  dominant  in 
their  field  of  operation.  The 
Commission  will,  however,  take 
appropriate  steps  to  ensure  that  the 
special  circumstances  of  the  smaller 
local  exchange  carriers  are  carefully 
considered  in  resolving  those  issues. 
The  Secretary'  shall  send  a  copy  of  this 
Supplemental  Notice  of  Proposed 
Rulemaking,  including  the  certification, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  paragraph  603(a)  of  the 
Regulatory  Fle.xibility  Act.  Pub.L.  No. 
96-354.  94  Stat.  1164,  5  U.S.C.  Section 
601  et  seq.  (1981). 

r'ericral  Communications  Commission 

Wiiliam  F.  Caton. 

Acting  Secretary. 

|FR  Doc.  95-267  Filed  1-5-95;  8:45  ami 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Chapter  X 
[ExParteNo.MC-214] 

Petition  for  Rulemaking — Interlining  by 
Motor  Contract  Carriers 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Advance  notice  of  proposed 
rulem.aking. ' 

SUMMARY:  The  Commission  issues  an 
advance  notice  of  proposed  rulemaking 
to  examine  restrictions  again.st 
interlining  between  common  and 
contract  motor  carriers.  The 
Commission  will  consider  whether 
therti  is  a  need  for  revisions  in  present 
•rules  and  what  revisions  can  he  made  in 
view  of  statutory  restrictions.  Thi:-; 
proceeding  is  instituted  in  response  to 
a  petition  asking  the  Commission  to 
a'move  the  present  restrictions. 
Following  receipt  of  public  conuiients. 
the  Commission  will  decide  whether 
any  changes  to  the  present  rules  are 
warranted.  If  so.  a  notice  of  proposed 
rulemaking  will  be  issued.  Otherwise, 
the  proceeding  will  be  discontinued. 
DATES:  Any  person  interested  in 
participating  in  this  proceeding  as  a 
party  of  record  may  file  comments  bv 
March  7.  1995. 

ADDRESSES:  Send  an  original  and  11) 
copies  of  pleadings  referring  to  Ex  Parte 
No.  MC-214  to:  Office  of  the  Secretary. 
Case  Control  Branch,  Interstate 
Commerce  Commission.  1201 
Constitution  Avenue,  NW..  Washington. 
DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 
loseph  H.  Dettmar,  (202)  927-5R60. 
|TDD  for  the  hearing  impaired:  (202) 
927-5721.1 

SUPPLEMENTARY  INFORMATION:  For  a  more 
detailed  discussion  of  the  i:urrent 
statutes  and  regulations,  the  issues 
raised  by  the  petition  and  comments, 
and  the  information  that  is  needed  to  go 
fonvard.  see  the  Commission's  separate 
decision  in  this  proceeding  issued 
today.  To  obtain  a  copy  of  the  full 
decision,  write  to.  call,  or  pick  up  in 
person  from:  Office  of  the  Secretar>-. 
roo.m  2215,  Interstate  Commerce 
Commission,  1201  Constitution  .Avenue. 
NW.,  Washington.  DC  20423. 
Telephone:  (202)  927-7428.  (Assistance 
for  the  hearing  impaired  is  available 
through  TDD!i«rvices:  (202)  927-5721.) 

Regulatory  Flexibility 

Becau.se  this  is  not  a  notice  of 
proposed  rulemaking  within  the 
meaning  of  the  Regulatory  Fiexibililv 
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is  notice  will  not 
affect  either  the  quality  of 
nvironment  or  the 
of  energy  resources 
notice  merely  seeks 
and  is  not  proposing  any 
(^rrent  rules  or  policy.  We 
y  conclude  that,  even  if  we 
decide  to  grant  the  relief 
itioners.  an  environmental 
would  not  be  necessary 
gulations  because  the 
afction  would  not  result  in 
::arrier  operations  that 
;hresholds  established  in  our 
See  49  CFR  1105.6(c)(2).  We 
I  nents  on  the  environmental 
impacts  of  the  proposal. 

49  ll.S.C.  10321  and  1052h.  ami 

iJecember  16. 1994. 
Cufimission.  Chairman  McDonald, 
n  Morgan,  and  Commissioners 
Owen. 
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DEPARTM^rrr  of  the  interior 

Fish  and  wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plant^  Reopening  of  Comment 
Period  anc/Public  Hearings  on 
Proposed  pule  to  List  ttie  Arkansas 
River  Basiti  Population  of  the 
Arkansas  River  Shiner  as  Endangered 

AGENCY:  Fi|?h  and  Wildlife  Service, 
Interior. 


ACTION: 
hearings  a 
period. 


Pr<  posed  rule;  notice  of  public 
qd  reopening  of  comment 


SUMMARY 
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he  Fish  and  Wildlife  Service 

notice  that  three  public 
11  be  held  on  its  proposal  to 
Arkansas  River  Basin  population 
Arks  nsas  River  shiner  [Notropis 
m  endangered  species.  The 
posed  endangered  status 
the  Endangered  Species  Act 
,  as  amended  (16  U.S.C. 
.),  for  the  Arkansas  River 
population  of  the  Arkansas  River 
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shiner  on  August  3, 1994  (59  FR  39532). 
These  hearings  will  allow  additional 
comments  on  this  proposal  to  be 
submitted  from  ail  interested  parties. 
DATES:  The  comment  period  on  the 
proposal  is  reopened  from  January  6 
through  February  3, 1995.  The  public 
hearings  will  be  held  from  7  to  9:30  p.m. 
on  January  23,  1995,  in  Meade,  Kansas; 
from  7  to  9:30  p.m.  on  January  24,  1995, 
in  Woodward,  Oklahoma;  and  from  7  to 
9:30  p.m.  on  January  25,  1995,  in 
Amarillo,  Texas. 

ADDRESSES:  The  January  23rd  hearing 
will  be  held  in  the  auditorium  of  Meade 
High  School,  407  School  Addition, 
Meade.  Kansas;  the  January  24th  hearing 
will  be  held  in  the  seminar  room  of  the 
High  Plains  Institute  of  Technology, 
3921  34th  Street,  Woodward,  Oklahoma; 
and  the  January  25th  hearing  will  be 
held  in  the  auditorium  of  the  Texas 
A&M  Regional  Research  and  Extension 
Center,  6500  Amarillo  Boulevard  West, 
Amarillo,  Texas.  Written  comments  and 
materials  should  be  sent  to  State 
Supervisor,  Ecological  Services  State 
Office.  222  South  Houston.  Suite  A, 
Tulsa,  Oklahoma  74127.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  office  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Collins  at  the  above  office  address  (918/ 
.581-7458). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(5)(E)  of  the  Act  requires 
that  a  public  hearing  be  held  on  the 
proposal  to  list  the  Arkansas  River  Basin 
population  of  the  Arkansas  River  shiner 
as  an  endangered  species,  if  requested 
within  45  days  of  the  proposal's 
publication  in  the  Federal  Register. 
Public  hearing  requests  were  received 
during  the  allotted  time  period  from 
parties  in  Kansas,  Oklahoma,  and  Texas. 

Anyone  expecting  to  make  an  oral 
presentation  at  these  hearings  is 
encouraged  to  provide  a  written  copy  of 
their  statement  to  the  hearing  officer 
prior  to  the  start  of  the  hearing.  In  the 
event  there  is  a  large  attendance,  the 
time  allotted  for  oral  statements  may 
have  to  be  limited.  Oral  and  written 
statements  receive  equal  consideration. 
There  are  no  limits  to  the  length  of 
written  comments  presented  at  these 
hearings  or  mailed  to  the  Service. 

In  order  to  accommodate  the 
presently  scheduled  public  hearings,  the 
Service  extends  the  public  comment 
period.  Written  comments  may  be 
submitted  &om  January  6,  1995  through 
February  3.  1995,  to  the  State 
.Supervisor  (see  ADDRESSES  above). 


Author 

The  primary  author  of  this  do<:unienl 
is  Ken  Collins  (see  ADDRESSES  above). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.) 

Dated;  DecemlMjr  23, 1994. 
|ohn  G.  Rogers, 

Pegional  DiretAor,  Fish  and  Wildlije  Service 
IFR  Doc.  95-305  Filed  1-5-95:  8:45  am] 
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DEPARTMENT  OF  COMMERCE     . 

National  Oceanic  and  Atmospheric 
Administration 

P.O.  122294A] 

50  CFR  Part  227 

Listing  Endangered  and  Threatened 
Species;  Shortnose  Sturgeon  in  the 
Kennetiec  River  System  (Maine) 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  petition  finding, 
initiation  of  status  review;  request  for 
comments. 

SUMMARY:  NMFS  finds  that  a  petition  to 
remove  the  shortnose  sturgeon 
(Acipenser  brevirostrum]  population  in 
the  Kennebec  River  system 
(Androscoggin,  Kennebec  and 
Sheepscot  Rivers)  from  the  Endangered 
Species  List  presents  substantial 
information  indicating  that  the 
requested  action  may  be  warranted. 
Therefore,  NMFS  is  initiating  a  status 
review  on  the  stock  to  determine  if 
delisting  is  warranted.  To  ensure  that 
this  status  review  is  complete,  NMFS  is 
soliciting  information  and  data 
regarding  the  petitioned  stock  of 
shortnose  sturgeon. 

DATES:  Comments  and  information  must 
be  received  by  March  7,  1995. 

ADDRESSES:  Copies  of  the  petition  are 
available  from,  and  information  should 
be  submitted  to.  Chief,  Habitat  and 
Protected  Resources  Division,  NMFS, 
One  Blackburn  Drive,  Gloucester,  MA 
01930-2298. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Haley,  NMFS,  Northeast  Region 
(413-253-8616);  Douglas  W.  Beach. 
NMFS,  Northeast  Region  (508-281- 
9254);  or  Margaret  Lorenz,  NMFS,  Office 
of  Protected  Resources  (301-713-1401). 


SUPPLEMENTARY  INFORMATION: 
Background 

Section  4  of  ihe  Endangered  Species 
Act  (ESA)  allows  interested  persons  to 
petition  the  Secretary  of  Commerce  or 
the  Secretary  of  Interior  to  add,  remove 
or  reclassify  a  species  on  the  List  of 
Endangered  and  Threatened  Wildlife 
and  to  designate  critical  habitat.  To  the 
maximum  extent  practicable,  the 
Secretary  must  make  a  finding  within  90 
days  after  receiving  the  petition  on 
whether  it  presents  substantial  scientific 
or  commercial  information  to  indicate 
that  the  petitioned  action  may  be 
warranted.  A  final  decision  on  the 
petitioned  action  must  be  made  within 
one  year  of  receipt  of  the  petition. 

Petition  Received 

On  September  19,  1994.  NMFS 
received  a  petition  from  the  Edwards 
Manufacturing  Company,  Inc.  to  delist 
the  shortnose  sturgeon  population  in  the 
Kennebec  River  system  in  Kennebec. 
Sagadahoc  and  Lincoln  Counties, 
Maine.  In  support  of  their  requested 
action,  the  petitioners  cite  research 
conducted  on  the  Kennebec  River 
system  population  over  the  last  two 
decades  and  an  initial  population 
estimate  averaging  10,000  adult 
shortnose  sturgeon.  Additionally, 
density  data  (shortnose  sturgeon  per 
hectare)  reported  from  six  river 
populations,  including  the  Kennebec 
River  system,  is  used  to  infer  that  the 
Kennebec  River  system  is  supporting  a 
shortnose  sturgeon  population  near 
carrying  capacity. 

Further,  the  petitioners  reference  a 
NMFS  1987  Status  Review  that  states 
that  the  Kennebec  River  shortnose 
sturgeon  population  is  no  longer  in 
danger  of  extinction  and  recommends 
that  the  population  be  removed  from  the 
list  of  threatened  and  endangered 
species  under  the  ESA.  This 
recommendation  was  based  on  the  best 
information  available  at  that  time,  and 
considered  all  of  the  listing/delisting 
factors  specified  in  the  ESA. 

Using  the  best  available  information, 
NMFS  will  assess  the  status  of  the 
shortnose  sturgeon  throughout  its  range, 
including  the  Kennebec  River  system.  In 
making  a  final  determination  on 
whether  the  petitioned  action  is 
warranted,  NMFS  will  consult  the 
shortnose  sturgeon  recovery  team  and 
other  sturgeon  biology  and  population 
dynamics  experts  and  will  verify  the 
findings  and  recommendations 
contained  in  this  petition  and  the  NMFS 
1987  status  review. 


Information  Solicited 

To  ensure  that  the  review  is  complete 
and  based  on  the  best  available 
scientific  and  commercial  data.  NMFS  is 
soliciting  from  any  interested  person 
information  concerning  the  status  of 
shortnose  sturgeon  in  the  Kennebec: 
River  system.  Data,  information  and 
comments  should  include  (1) 
supporting  documentation  such  as 
sighting  dates  and  locations  (preferably 
accompanied  by  maps)  and  (2)  the 
commentors  name,  address,  and 
association,  institution,  or  business. 

Dated:  December  29. 1994. 
Ann  D.  Terbash, 

Acting  Director.  Office  of  Protected  Resoartes. 
National  Marine  Fisheries  Ser\-ice. 
IFR  Dor.  95-275  Filed  1-5-95:  8:45  ami 
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50  CFR  Part  678 

[Docket  No.  941261^361;  1.0. 121494A] 

RIN  0648-AF63 

Atlantic  Shark  Fisheries;  Quotas 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  issues  this  propo.sed 
rule  which  would  establish  the 
semiannual  commercial  quotas  for 
Atlantic  large  coastal  sharks,  and 
Attentic  pelagic  sharks,  under  the 
framework  provisions  of  the  Fishery- 
Management  Plan  for  Sharks  of  the 
Atlantic  Ocean  (FMP),  at  1994  levels. 
These  quotas  would  apply  to  permitted 
vessels  for  1995  and,  unless  adjusted, 
for  future  years.  This  proposed  rule  is 
intended  to  prevent  overfishing  of  .shark 
stocks. 

DATES:  Written  comments  on  this 
proposed  rule  are  invited  and  must  be 
received  on  or  before  January  30, 1995. 

ADDRESSES:  Comments  on  the  proposed 
rule  should  be  sent  to  Richard  B.  Stone, 
Chief.  Highly  Migratory  Species 
Management  Division,  Office  of 
Fisheries  Conser\'ation  and  Management 
(F/CM),  National  Marine  Fisheries 
Service,  1315  East-West  Highway.  Silver 
Spring.  MD  20910.  Clearly  indicate 
"Atlantic  Shark  Comments"  on  the 
envelope.  Comments  may  also  be  sent 
by  FAX  to  301-713-0596.  Requests  for 
copies  of  an  environmental  assessment 
and  regulatory  impact  review  (EA/RIR) 
should  be  sent  to  Richard  B.  Stone  or  C. 
Michael  Bailev  at  the  same  address. 


FOR  FURTHER  INFORMATION  CONTACT:  C. 
Michael  Bailey.  301-713-2347,  FAX 
301-713-0596;  Michael  E.  Justen.  813- 
570-5305  or  Kevin  B.  Foster.  508-281- 
9260. 

SUPPLEMENTARY  INFORMATION:  The 
fishery  for  Atlantic  sharks  is  managed 
under  the  FMP  prepared  by  NMFS 
under  authority  of  Section  304(f)(3)  of 
the  Magnuson  Fisherv'  Conser\ation  and 
Management  Act  (Magnuson  Act),  and 
implemented  in  April  1993  through 
regulations  found  at  50  CFR  part  678. 

In  October  and  November  1994, 
N.MFS  held  a  series  of  public  scoping 
meetings  to  receive  comments  from 
fishery  participants  and  other  members 
of  the  public  regarding  issues  of  concern 
in  the  Atlantic  shark  fishery.  In 
addition,  NMFS  solicited  written 
comments  as  part  of  the  scoping 
process,  including  consideration  of 
adjustments  to  the  quota  for  A(l;>'iti(; 
large  coastal  and  pelagic  sharks. 

The  1994  Atlantic  Large  Coastal  Shark 
Fishery 

The  January-through-June  semiannual 
quota  was  projected  to  be  reached  on 
May  17  and  the  fishery  was  closed; 
however,  the  quota  was  actually 
unde^har^'ested  by  33  mt.  The  quota  for 
July  through  December  was  adjusted  for 
the  underharvest  for  a  total  of  1318  mt. 
The  commercial  large  coastal  shark 
fishery  was  closed  August  10  based  on 
projected  landings,  but  the  quota  was 
underharvested  by  657  mt  due  to  bad 
weather  and  other  factors  in  the  two 
weeks  prior  to  August  10.  The  fisher)- 
reopened  on  September  1  to  allow  the 
underharvest  to  be  taken  and  was  closed 
on  November  5,  1994. 

The  1994  Evaluation  of  TAC 

During  preparation  of  the  FMP,  NMFS 
determined  that  stocks  of  Atlantic  large 
coastal  sharks  were  below  the  level 
required  to  produce  the  maximum 
sustainable  yield  (MSY).  Accordingly. 
NMFS  included  a  Recovery  Plan  in  the 
FMP  designed  to  rebuild  the  resource  to 
the  MSY  level,  with  annual  total 
allowable  catch  (TAC)  increasing  as  the 
rebuilding  program  progressed. 
However,  because  MSY,  stock  levels 
needed  to  produce  MSY,  and  resource 
productivity  were  only  uncertain 
estimates,  the  FMP  calls  for  an  annual 
evaluation  of  relevant  fishery 
information  including  current  stock 
status,  current  landings,  maximum 
sustainable  yield,  and  information  on 
which  to  base  TAC. 

As  required  by  the  FMP,  an  annual 
shark  evaluation  workshop  (SEW)  was 
held  in  March  1994  to  assess  the  status 
of  the  stocks.  The  SEW  concluded  that 
available  information  neither  supported 
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from  shark  resources  to  the  United 
States  while  reducing  waste. 

While  the  1994  SEW  focused  on  the 
large  coastal  species  group,  declining 
GPUE  and  life  history  characteristics 
indicating  low  productivity  for  pelagics 
and  small  coastals  also  suggest  that  a 
prudent  approach  is  warranted  for  these 
groups.  No  new  analyses  were  presented 
upon  which  to  modify  MSY  or  TAG  of 
the  pelagic  and  small  coastal  sharks. 
Accordingly,  the  AA  proposes  to  set 
commercial  quotas  for  pelagic  sharks  for 
1995  at  the  1994  level— 580  mt.  At 
present,  no  quota  has  been  established 
for  the  small  coastal  species  group. 
When  analyses  are  presented,  the  AA 
will  propose  an  appropriate  quota  for 
small  coastal  sharks. 

NMFS  is  also  proposing  to  remove  the 
specification  of  the  year  from  portions 
of  the  regulatory  text  referring  to  quotas. 
Thus,  if  a  change  in  quota  Ifvel  from  a 
previous  year  is  not  justified,  a  change 
in  the  regulatory  text  would  not  be 
necessary  to  continue  that  level  for  the 
new  year. 

Comments  and  Responses 

Agency  responses  to  comments 
received  during  the  scoping  process  are 
summarized  below. 

Commercial  Quotas 

Comment:  Conservation 
organizations,  commercial  shark  fishing 
interests,  incidental  commercial  shark 
fishing  interests,  recreational  fishing 
interests,  and  individuals  provided 
written  comments  on  the  proposed 
adjustment  to  commercial  quotas.  Some 
commenters  suggested  that  commercial 
quotas  should  be  allowed  to  increase  as 
scheduled  in  the  FMP,  some 
commenters  suggested  maintaining  the 
current  quota  until  additional  data  on 
the  status  of  the  stocks  could  be 
evaluated,  some  commenters  suggested 
significant  quota  reductions,  and  others 
suggested  a  closure  of  the  fishery  until 
stocks  recover. 

Response:  NMFS  has  examined  the 
four  possible  commercial  quota  options 
and,  as  is  discussed  above,  is  proposing 
to  set  the  TAG  for  1995  at  the  1994 
level.  An  SEW  will  be  held  in  1995  to 
reexamine  the  status  of  the  stocks  and 
to  recommend  any  adjustments  for 
1996. 

Other  Comments 

Comment:  NMFS  received  a  number 
of  other  comments  during  the  scoping 
process,  including  species  identification 
concerns,  possible  creation  of  a  new 
sub-grouping  of  fast  growing  large 
coastal  sharks  that  share  similar  life 
histories,  medium-  and  long-term 
measures  to  address  the  rapid  expansion 


in  the  number  of  permit  holders  (e.g., 
moratorium  and  individual  quotas), 
tiered  permit  system  (e.g.  directed, 
bycatch,  and  angler  catch),  further 
division  of  the  quota  into  4  periods  in 
lieu  of  the  existing  2  periods,  regional 
sub-quotas  for  large  coastal  sharks,  area/ 
season  closures  for  sharks  (e.g.,  nursery/ 
pupping  grounds),  modifications  in  the 
fin/carcass  ratio,  and  changes  in  the 
recreational  fishery  bag  limit. 

Response:  This  proposed  rule 
addresses  only  the  commercial  quotas 
for  large  coastal  and  pelagic  sharks.  This 
is  immediately  necessary  because 
specification  of  commercial  quotas 
expires  as  of  December  31, 1994. 
However,  other  issues  raised  in  the 
scoping  process  may  be  addressed  in 
future  rulemakings. 

Classification 

The  AA  has  determined  that  this  rule 
is  necessary  for  conser\'ation  and 
management  of  shark  resources  in  the 
Atlantic  Ocean  and  is  consistent  with 
the  national  standards  and  other 
provisions  of  the  Magnuson  Act,  and 
other  applicable  law.  This  proposed  rule 
is  exempt  from  review  under  E.O. 
12866.  The  quotas  proposed  for  1995  are 
within  the  range  analyzed  in  the 
Regulatory  Flexibility  Analysis  (RFA) 
included  in  the  Regulatory  Impact 
Review  prepared  for  the  FMP  and  no 
new  RFA  has  been  prepared. 

List  of  Subjects  in  50  CFR  Part  678 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  29, 1994. 
Gar>'  Matlock, 

Program  Management  Officer,  Nntinniil 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  678  is  proposed 
to  be  amended  as  follows: 

PART  678— ATLANTIC  SHARKS 

1.  The  authority  citation  for  part  678 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  etseq. 

2.  Section  678.24,  paragraph  (b),  is 
revised  to  read  as  follows: 

§  678.24    Commercial  quotas. 

***** 

(b)  Semiannual  quotas.  The  following 
commercial  quotas  apply: 

(1)  For  the  period  January  1  through 
June  30: 

(i)  Large  coastal  species — 1,285  metric 
tons,  dressed  weight. 

(ii)  Pelagic  species — 290  metric  tons, 
dressed  weight. 

(2)  For  the  period  July  1  through 
December  31: 


(i)  Large  coastal  species — 1,285  metric 
tons,  dressed  weight. 

(ii)  Pelagic  species — 290  metric  tons, 
dressed  weight. 

»        •        *        •        « 

IFR  Doc.  94-32343  Filed  12-30-94;  3:34  pm| 
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First  Quarterl; '  Estimate 

The  Meat  In  port  Act  of  1979,  as 
amended  (19  I  .S.C.  2253  note)  (the 
"Act"),  provid  ss  for  limiting  the 
quantity  of  fre:  ;h,  chilled,  or  frozen  meat 
of  bovine,  she(  p  (except  lamb),  and 
goats;  and  proi  :essed  meat  of  beef  or  veal 
(Harmonized  '  ariff  Schedule  of  the 
United  States   ubheadings  0201.10.00. 
0201.20.20,  02  01.20.40,  0201.20.60. 
0201.30.20.  02  Ql. 30.40,  0201.30.60, 
0202.10.00.  02D2.20.20,  0202.20.40. 
0202.20.60.  02  02.30.20,  0202.30.40, 
0202.30.60,  02  04.21.00,  0204.22.40. 
0204.23.40,  02  04.41.00.  0204.42.40. 
0204.43.40,  an  d  0204.50.00),  other  than 
products  of  Ca  nada  and  Mexico,  which 
may  be  import  ed  into  the  United  States 
in  any  calende  r  year.  Such  limitations 
are  to  be  imposed  when  the  Secretary  of 
Agriculture  es  imates  that  imports  of 
articles,  other  iian  products  of  Canada 
and  Mexico,  p  rovided  for  in 
Harmonized  T  ariff  Schedule  of  the 
United  States  subheadings  0201.10.00. 
0201.20.40,  O:  01.20.60.  0201.30.40, 
0201.30.60,  0:02.10.00,  0202.20.40, 

0^02.30.40,0202.30.60. 

02  04.22.40,0204.23.40. 

0^04.42.40,  0204.43.40,  and 
0204.50.00  (h(  reinafter  referred  to  as 


'),  in  the  absence  of 


limitations  un  der  the  Act  during  such 


would  equal  or  exceed 
the  estimated  aggregate 


quantity  of  m(  at  articles  prescribed  for 
calendar  year  1995  by  section  2(c)  as 
adjusted  unde  r  section  2(d)  of  the  Act. 

In  accordan  :e  with  the  requirements 
of  the  Act,  I  h  ive  made  the  following 
estimates: 

1.  The  estin  ated  aggregate  quantity  of 
meat  articles  ]  irescribed  by  subsection 
2(c)  as  adjusts  d  by  subsection  2(d)  of  the 
Act  for  calenc  ar  year  1995  is  1,152.6 
million  poun(  s. 
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2.  The  first  quarterly  estimate  of  the 
aggregate  quantity  of  meat  articles 
which  would,  in  the  absence  of 
limitations  under  the  Act,  be  imported 
during  calendar  year  1995  is  1 ,250 
million  pounds. 

Done  at  Washington.  DC,  this  27th  day  of 
December  1994. 
Mike  Espy, 
Secretary  of  Apiculture. 

|FR  Doc.  95-266  Filed  1-5-95;  8:45  am) 
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Consolidated  Farm  Service  Agency 

National  Conservation  Review  Group; 
Meeting 

AGENCY:  Consolidated  Farm  Service 

Agency,  USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  National  Conservation 
Review  Group  will  meet  to  consider 
recommendations  from  State  and 
County  Conservation  Review  Groups 
with  respect  to  the  operational  features 
of  the  Agricultural  Conservation 
Program  (ACP),  the  Emergency 
Conservation  Program  (ECP).  the 
Forestry  Incentives  Program  (FIP)  and 
the  Water  Bank  Program  (WBP). 
Comments  and  suggestions  will  be 
received  from  the  public  concerning  the 
ACP  and  ECP  administered  by  the 
Consolidated  Farm  Service  Agencv 
(CFSA)  and  the  FIP  and  WBP 
administered  by  the  Natural  Resources 
Conservation  Service  (NRCS). 
DATES:  The  meeting  is  scheduled  for 
February  2,  1995. 

ADDRESSES:  The  meeting  will  be  held  at 
United  States  Department  of  Agriculture 
(USDA),  South  Building,  room  4960.  at 
14th  and  Independence  Avenue.  SW., 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Sharp.  CFSA,  USDA.  P.O.  Box 
2415.  room  4768.  South  Building, 
Washington,  DC,  20013-2415,  telephone 
202-720-7333. 

SUPPLEMENTARY  INFORMATION:  The 
National  Conservation  Review  Group 
meeting  is  scheduled  to  be  held  from  9 
a.m.  to  4  p.m.  on  February  2, 1995,  at 
the  USDA  South  Buildiijg.  room  4960, 
14th  and  Independence  Avenue,  SW., 
Washington,  DC.  Meeting  sessions  will 
be  open  to  the  public. 


The  agenda  will  include 
consideration  of  State  and  County 
Review  Group  recommendations  for 
changes  in  the  administrative 
procedures  and  policy  guidelines  of  the 
ACP.  ECP.  FIP,  and  WBP.  An 
opportunity  will  be  provided  for  the 
public  to  present  comments  at  the 
meeting  on  these  conservation  and 
environmental  programs  administered 
by  CFSA  and  NRCS. 

Because  of  time  constraints  and 
anticipated  participation  from  interested 
individuals  and  groups,  comments  will 
be  limited  to  not  more  than  5  minutes. 
Individuals  or  groups  interested  in 
making  recommendations  may  also 
make  them  in  writing  and  submit  them 
to  Diane  Sharp,  CFSA.  USDA.  P.O.  Box 
2415,  room  4768-S.  Washington,  DC 
20013-2415.  The  meeting  may  also 
include  discussion  of  current 
procedures,  criteria,  and  guidelines 
relevant  to  the  implementation  of  these 
programs. 

Because  of  limited  space,  persons 
desiring  to  attend  the  meeting  should 
call  Diane  Sharp  at  202-720-7333  to 
make  reservations. 

Signed  at  Washington,  DC,  on  December 
29.  1994. 
Bruce  R.  Weber, 

Acting  Administrator,  Consolidated  Farm 
Sen-ice  Agency. 
|FR  Doc.  95-344  Filed  1-5-95;  8:45  am] 
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Forest  Service 

Swan  Lake-Lake  Tyee  Intertie 
Transmission  Line 

AGENCY:  Forest  Service.  Department  of 

Agriculture. 

ACTION:  Notice  of  Intent  to  prepare  an 

Environmental  Impact  Statement. 

SUMMARY:  Ketchikan  Public  Utilities 
proposes  to  build  and  operate  a  115  kV 
electric  transmission  line  in  Southeast 
Alaska  between  the  switchyard  of  the 
Swan  Lake  Hydroelectric  Station  on 
Revillagigedo  Island  and  the  switchyard 
at  the  Lake  Tyee  Hydroelectric  Station 
the  Alaska  mainland.  The  proposed  new 
line  would  be  a  single-circuit  115  kV 
line  having  three  conductors  and  no 
shield  wire.  The  proposed  action  would 
intertie  the  electrical  systems  of 
Ketchikan  Public  Utilities.  Petersburg 
Municipal  Power  and  Light,  and 
Wrangell  Municipal  Light  and  Power. 


The  proposed  intertie  would  lie 
within  a  corridor  identified  during  an 
earlier  feasibility  study  as  the  "preferred 
site"  of  the  transmission  line.  The 
corridor  is  approximately  57  miles  long 
and  one  mile  wide  and  lies  almost 
entirely  on  National  Forest  System  land 
(Tongass  National  Forest)  administered 
by  the  U.S.  Forest  Service.  The  corridor 
follows  lower  elevations  to  minimize 
visual  impacts,  avoid  steep  and  unstable 
areas,  and  avoid  extreme  weather 
conditions.  A  200-foot-wide  right-of- 
way  would  be  cleared  for  the 
transmission  line.  The  line  would 
require  long  aerial  crossings  at  Eagle 
Bay.  Bell  Arm.  the  Behm  Canal,  and 
Shrimp  Bay  with  span  lengths  of 
approximately  2.000,  1.200.  4,000.  and 
2,000  feet,  respectively.  There  are 
variations  of  portions  of  the  preferred 
route  in  the  vicinity  of  Orchard  Lake. 
Behm  Canal,  and  Eagle  Lake  and  River. 
DATES:  Comments  concerning  the  scope 
of  this  project  should  be  received  by 
March  7,  1995.  Public  scoping  meetings 
are  scheduled  during  this  comment 
period  in  Ketchikan.  Wrangell. 
Petersburg,  and  Juneau.  The  location 
and  time  of  the  meetings  will  be 
announced  in  the  local  media. 
ADDRESSES:  Send  written  comments  and 
suggestions  concerning  the  scope  of  this 
project  to  Linn  W.  Shipley,  Acting 
District  Ranger,  Tongass  National 
Forest,  Ketchikan  Ranger  District.  Attn: 
Swan  Lake-Lake  Tyee  EIS,  3031  Tongass 
Avenue,  Ketchikan.  AK  99901. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposal  and  the 
EIS  should  be  directed  to  Becky  Cross. 
EIS  Liaison,  Tongass  National  Forest, 
Ketchikan  Ranger  District,  3031  Tongass 
Avenue,  Ketchjkan,  Alaska  99901. 
Telephone  (907)  225-2148. 
SUPPLEMENTARY  INFORMATION:  Possible 
variations  to  the  basic  transmission  line 
intertie  include  construction  and  use  of 
an  access  road  to  serve  the  majority  of 
the  line  from  Eagle  Bay  to  Carroll  Inlet. 
The  access  road  would  not  connect  with 
any  existing  road  and  would  not 
provide  access  between  the  project  area 
and  Ketchikan  or  another  urban  area.  In 
addition  to  construction  access,  the  road 
is  intended  to  provide  maintenance 
access  to  the  transmission  line.  To  the 
t.\tent  feasible,  some  portions  of  the 
road  would  follow  the  transmission  line 
right-of-way  for  direct  access  to  clearing 
and  construction  operations.  The 
assumed  road  specifications  are:  a 
maximum  grade  of  about  10  percent;  a 
cur\'e  radius  of  about  100  feet;  a 
shotrock  surface  about  14  feet  wide  and 
24  to  30  inches  deep;  corrugated  metal 
pipe  culverts  or  small  bridges  to  cross 
permanent  and  intermittently  flowing 


stream  channels;  and  incorporation  of 
any  nearby  logging  roads  or  other 
vehicular  trails  into  the  access  road 
where  feasible. 

An  alternative  to  aerial  crossings  of     * 
large  water  bodies  is  use  of  submarine 
crossings  of  Bell  Arm.  the  Behm  Canal, 
and  Shrimp  Bay.  The  aerial  conductors 
would  connect  to  a  terminal  station  or 
structure  on  the  shore  near  the  water 
body  and  continue  as  self-contained 
fluid-filled  or  dielectric  cables 
underwater  to  the  opposite  shore,  where 
they  would  pass  through  a  terminal 
station  to  continue  as  aerial  conductors. 

To  meet  Ketchikan's  energy  needs, 
other  alleniatives  which  may  be 
considered  lOiild  include  development 
of  new  power  generation  in  the 
Ketchikan  area  and  electrical  load 
conservation  measures.  Finally,  a  no 
action  alternative  will  be  considered. 

The  EIS  will  be  prepared  under 
Pouncil  on  Environmental  Quality 
(CEQ)  regulations  governing  third  party 
contracts.  Ketchikan  Public  Utilities,  the 
project  proponent,  has  contracted  with 
Foster  Wheeler  Environmental 
Corporation,  an  environmental 
consulting  firm  based  in  Washington 
State,  to  conduct  the  field  studies  and 
environmental  analyses,  direct  public 
involvement  activities,  and  prepare  the 
EIS  for  the  project.  The  third  party  is  the 
Forest  Service,  which  will  be  the  lead 
agency  and  which  also  is  the  deciding 
and  permitting  agency  for  the  proposal. 
Linn  Shipley,  the  Acting  District  Ranger 
of  the  Ketchikan  Ranger  District,  must 
decide  whether  to  issue  a  Special  Use 
Permit  to  Ketchikan  Public  Utilities 
permitting  the  intertie  to  cross  the 
Tongass  National  Fore.st.  Foster  Wheeler 
Environmental  will  be  responsible  to 
the  Forest  Service  for  preparing  an  EIS 
that  meets  NEPA  regulations  and  Forest 
Service  procedures. 

Public  participation  will  be  an 
iiitognd  component  of  the  study  process 
and  will  be  especially  important  at 
several  junctures  of  the  analysis.  The 
first  is  during  the  .scoping  process.  The 
Forest  Service  is  seeking  information, 
comments,  and  assistance  from  Federal. 
State,  and  local  agencies,  individuals, 
and  organizations  that  may  be  interested 
in,  or  affected  by.  the  proposed 
activities.  The  objectives  of  the  scoping 
process  are  to  (1)  identify  the  affected 
public  and  agency  concerns,  and  level 
of  concern.  (2)  define  the  issues  and 
alternatives  that  will  be  examined  in 
df.'liiil  in  the  EIS,  (3)  eliminate 
insignificant  issues,  and  (4)  identify 
analysis  needs.  In  addition  to  the 
scoping  meetings  mentioned  above, 
written  scoping  comments  are  being 
solic:ited  through  a  scoping  package  that 
will  be  sent  to  those  on  the  projni.l 


mailing  list.  For  the  Forest  Service  to 
best  use  the  scoping  input,  comments 
should  be  received  within  60  days  of  the 
publication  of  this  Notice  in  the  Federal 
Register  .  The  following  preliminary 
issues  have  been  identified: 

1.  Will  construction-related  air 
emissions  affect  the  air  quality  of  the 
study  area  and  Misty  Fiords  National 
Monument  and  Wilderness? 

2.  Will  right-of-way  clearing  and  road 
construction  affect  karst  and  cave 
resources? 

3.  Will  activities  associated  with 
right-of-way  clearing  and  road 
construction  degrade  fish  habitat? 

4.  What  are  the  possibilities  for 
changing  steam  fiow  and  creating 
barriers  to  fish  migration? 

5.  What  will  be  the  effect  of  clearing 
wetland  and  riparian  areas  for  the  right- 
of-way  and  of  encroac:hment  and 
modification  of  floodplains  and 
estuarine  areas? 

6.  What  are  the  implications  of  the 
proposed  action  on  timber  production 
and  sensitive  and  rare  plant  species? 

7.  What  are  the  potential  effects  of 
right-of-way  clearing  on  windthrow? 

8.  How  will  the  right-of-way  clearing 
affect  wildlife  habitat,  biodivi^rsity, 
Habitat  Conservation  Areas,  and  rare 
and  endangered  species? 

9.  Will  wildlife  species  used  for 
subsistence  harvest  be  affected  by  the 
transmission  line  and  access  rnad?  If  so, 
how?  Will  this  affect  subsistence 
lifestyles? 

10.  To  what  degree  will  the 
transmission  line  and  acc:ess  road  affect 
the  visual  quality  of  key  viewing  areas, 
particularly  at  Orchard  I-ake  and  Eagle 
Lake,  whit:h  have  been  mentioned  as 
potential  additions  to  the  Wild  and 
Scenic  Rivers  system? 

11.  To  what  degree  will  the 
transmi.ssion  line  and  ac:cess  road 
change  the  quality  and  type  of 
recreation  opportimities? 

12.  What  are  the  economi( 
implications  for  the  cities  of  Wrangoli 
and  Petersburg? 

Based  oh  the  results  of  si  oping  and 
agency  consultation,  alternatives  to  the 
proposed  action,  including  a  'no 
action"  alternative,  will  Im  developed 
for  the  Draft  Environnietital  Impact 
Statement  (DEIS). 

A  series  of  five  publii  workshops  will 
be  held  upon  completion  of  the 
Preliminary  Draft  EIS.  These  workshops 
will  be  informal  sessions  designed  to 
explain  to  the  public  the  study  pro(  ess 
and  preliminary  findings,  answer 
questions,  and  highlight  any  problems 
that  might  need  resolving  before  issuing 
the  DEIS.  Their  location,  date.  an<l  time 
will  be  annnunctKl  in  the  local  media. 
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Federal 

U.S.  Forest  Service 

•  Special  use  permit 

*  •  Permit  for  surveying  the  right-of- 
way 

U.S.  Army  Corps  of  Engineers 

•  Approval  of  the  discharge  of 
dredged  or  fill  materials  into  waters  of 
the  United  States  under  Section  404  of 
the  Clean  Water  Act 

•  Approval  of  the  construction  of 
structures  or  work  in  navigable  waters 
of  the  United  States  under  Section  10  of 
the  Rivers  and  Harbors  Act  of  1899. 

U.S.  Federal  Aviation  Administration 

•  Notice  of  proposed  construction 

State 

Alaska  Department  of  Environmental 
Conservation 

•  Certificate  of  Reasonable  Assurance 
regarding  discharge  of  dredged  or  fill 
materials  into  waters  of  the  United 
States 

•  Prevention  of  Significant 
Deterioration  permit  for  the  exhaust  of 
any  fossil-fuel-burning  equipment  used 
during  construction 

•  Open-burn  permit  for  waste  burning 

•  Solid  waste  disposal  permit 

Alaska  Department  of  Fish  and  Game 

•  Habitat  Protection  Permits  when 
streams  are  to  be  crossed  and  when 
other  wildlife  habitats  are  affected 

•  Title  16  Fish  Habitat  permit  for 
disturbing  anadromous  fish  streams 

Alaska  Department  of  Natural  Resources 

•  Tideland  lease  for  structures  below 
mean  high  water  line 

•  Easement  for  crossing  Alaska  State 
uplands 

•  Permit  required  if  more  than  500 
gallons  per  day  is  withdrawn  from  any 
stream 

•  Permits  required  for  log  transfers 
facilities 

Dated;  December  28. 1994. 
David  D.  Rittenhouse, 

Forest  Supf^rvisor. 

[PR  Doc.  95-280  Filed  1-5-95.  8:45  ami 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 


[A-423-e02] 

Brass  Shaet  and  Strip  From  Germany; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Reviews 

AGENCY:  Import  Administration. 

International  Trade  Administration. 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

reviews. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  conducted 
administrative  reviews  of  the 
antidumping  duty  order  on  brass  sheet 
and  strip  from  Germany.  The  reviews 
cover  one  manufacturer/exporter  of  this 
merchandise  to  the  United  States. 
Wieland  Werke  AG  (Wieland).  The 
periods  covered  are  March  1,  1990 
through  February  28.  1991,  March  1. 
1991  through  February  29,  1992,  and 
March  1, 1992  through  February  28, 
1993.  The  reviews  indicate  the  existence 
of  dumping  margins  for  these  periods. 

As  result  of  these  reviews,  the    , 
Department  has  preliminarily 
determined  to  assess  antidumping 
duties  equal  to  the  differences  between 
United  States  price  (USP)  and  foreign 
market  value  (FMV).  We  invite 
interested  parties  to  comment  on  the.se 
preliminary  results. 
EFFECTIVE  DATE:  January  6,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Killiam,  Chip  Hayes,  or  John 
Kugelman,  Office  of  Antidumping 
Compliance.  Import  Administration. 
International  Trade  Admini.stration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW.. 
Washington,  DC  20230:  telephone:  (202) 
482-5253. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  6,  1987.  the  Department 
published  in  the  Federal  Register  (52 
FR  6997)  the  antidumping  duty  order  on 
brass  sheet  and  strip  from  Germany. 
Based  on  timelv  requests  for  review,  in 
accordance  with  19  CFR  353.22(c),  we 
initiated  administrative  reviews  of 
Wieland  on  March  8,  1991  (56  FR  9937). 
March  5.  1992.  (57  FR  7910)  and  on 
March  12.  1993  (58  FR  13584)  for  the 
1990-1991.  1991-1992.  and  1992-1993 
periods  of  review  (POR's)  respectively. 
The  Department  is  now  conducting 
these  administrative  reviews  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act). 
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Scope  of  the  Reiiew 

Imports  covered  by  these  reviews  are 
brass  sheet  and  strip,  other  than  leaded 
and  tin  brass  sheet  and  strip,  from 
Germany.  The  chemical  composition  of 
the  products  under  review  is  currently 
defined  in  the  Copper  Development 
Association  (C.D.A.)  200  Series  or  the 
Unified  Numbering  System  (U.N.S.) 
C20000  series.  These  reviews  do  not 
cover  products  the  chemical 
compositions  of  which  are  defined  by 
other  C.D.A.  or  U.N.S.  series.  T>e 
physical  dimensions  of  the  products 
covered  by  these  reviews  are  brass  sheet 
and  strip  of  solid  rectangular  cross 
section  over  0.006  inches  (0.15 
millimeters)  through  0.188  inches  (4.8 
millimeters)  in  gauge,  regardless  of 
width.  Coiled,  wound-on-reels  (traverse 
wound),  and  cut-to-length  products  are 
included.  The  merchandise  is  classified 
under  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  7409.21.00  and 
7409.29.20.  The  HTS  item  numbers  are 
provided  for  convenience  and  customs 
purposes.  The  written  description 
remains  dispositive. 

These  reviews  cover  one 
manufacturer/exporter,  Wieland.  The 
POR's  are  March  1, 1990  through 
February  28,  1991,  March  1,  1991 
through  February  29, 1992,  and  March 
1, 1992  through  February  28, 1993. 

United  States  Price 

We  based  USP  on  purchase  price  (PP) 
and  exporter's  sales  price  (ESP),  as 
appropriate,  in  accordance  with  section 
772  of  the  Act.  We  calculated  PP  and 
ESP  based  on  C.I.F.,  duty-paid  prices, 
delivered  either  to  independent  U.S. 
warehouses  or  to  the  customers' 
premises.  In  accordance  with  section 
772(d)(2)  of  the  Act.  we  made 
deductions  for  movement  expenses  and 
customs  duty. 

For  ESP  transactions,  we  also  made 
deductions  for  U.S.  movement 
expenses,  direct  selling  expenses, 
commissions,  where  appropriate,  and 
indirect  selling  expenses. 

We  adjusted  USP  for  taxes  in 
accordance  with  our  practice  as 
outlined  in  Siliconmauganese  From 
Venezuela;  Preliminary  Determination 
of  Sales  at  Less  than  Fair  Value,  59  FR 
31204  (June  17, 1994) 
(Siliconmanganese). 

No  other  adjustments  were  claimed  or 
allowed. 

Foreign  Market  Value 

Based  on  a  comparison  of  the  volume 
of  home  market  and  third  country  sales, 
we  determined  that  the  home  market 
was  viable.  Therefore,  in  accordance 
with  section  773  of  the  Act,  we 


compared  U.S.  sales  with  sales  of  such 
or  similar  merchandise  in  the  home 
market. 

We  calculated  FMV  using  monthly 
weighted-average  prices  of  sales  of  brass 
sheet  and  strip  having  the  same 
characteristics  as  to  alloy,  gauge,  width, 
temper,  form,  and  coating.  The  gauge 
and  width  groupings  are  the  same  as 
those  used  in  prior  reviews.  The  model- 
match  methodology  in  these  reviews 
was  the  same  as  that  used  in  the  last 
administrative  review  (August  22,  1986 
through  February  29,  1988),  except  the 
Department  included  alloy-specific 
information  for  each  transaction,  instead 
of  assigning  sales  into  one  of  two  alloy 
grade  groups  having  above  or  below 
70%  copper  content.  This  added 
specificity  brings  the  model-match 
methodology  into  conformance  with 
other  orders  on  brass  sheet  and  strip. 

On  January  5, 1994,  the  Court  of 
Appeals  for  the  Federal  Circuit,  in  The 
Ad  Hoc  Committee  of  AZ-NM-TX-FL 
Producers  of  Gray  Portland  Cement  v. 
United  States.  No.  93-1239,  held  that 
the  Department  could  not  deduct  home 
market  movement  charges  from  FMV 
pursuant  to  its  inherent  power  to  fill  in 
gaps  in  the  antidumping  statute. 
Accordingly,  we  now  adjust  for  home 
market  movement  expenses  under  the 
circumstance-of-sale  (COS)  provision  of 
19  CFR  353.56  and  the  ESP  offset 
provision  of  19  CFR  353.56(b)  (1)  and 
(2),  as  appropriate.  In  these  reviews, 
home  market  movement  expenses  were 
incurred  between  factory  and  customer, 
after  the  sale,  and  were  therefore  treated 
as  direct  COS  deductions. 

FMV  was  based  on  packed,  delivered 
prices  to  unrelated  customers  in  the 
home  market,  with  appropriate 
deductions  from  the  home  market  price 
for  inland  freight  and  insurance,  credit 
expenses,  home  market  packing,  and 
rebates.  We  added  U.S.  packi.ig  to  the 
home  market  price  in  accordance  with 
section  773(a)(1)  of  the  Act.  For  PP  sales 
we  added  credit  expenses  to  FMV,  as  a 
direct  selling  expense.  For  ESP  sales  we 
made  adjustments  to  the  home  market 
price  for  indirect  selling  expenses, 
which  we  limited  to  the  amount  of 
indirect  selling  expenses  in  the  United 
States,  in  accordance  with  19  CFR 
353.56(b)(2).  In  addition,  we  included  in 
FMV  the  amount  of  value-added  taxes 
collected  in  the  home  market  in 
accordance  with  our  practice  as 
outlined  in  Siliconmanganese.  We  also 
made  adjustments  for  differences  in 
merchandise. 

Wieland  claimed  that  "an  adjustment 
should  be  made  for  the  per  unit 
differences  in  processing  expenses 
associated  with  different  order  size." 
However,  Wieland  did  not  demonstrate 


to  what  extent  these  claimed 
adjustments  affected  price,  or  bow  they 
were  related  to  the  transactions  under 
review.  Accordingly,  since  we  are  not 
"satisfied  that  the  amount  of  any  price 
differential  is  wholly  or  partly  due  to 
that  difference  in  quantities,"  (19  CFR 
353.55),  we  disallowed  this  claimed 
adjustment. 

No  other  adjustments  were  claimed  or 
allowed. 

Cost  Test 

Because  allegations  by  petitioners  in 
the  1990-1991  administrative  review 
provided  the  Department  with 
reasonable  grounds  to  believe  or  suspect 
that  sales  in  that  period  had  been  made 
below  cost,  in  accordance  with  section 
773(b)  of  the  Act,  we  investigated 
whether  Wieland  sold  such  or  similar 
merchandise  in  the  home  market  at 
prices  below  the  cost  of  production 
(COP).  In  determining  whether  to 
disregard  home  market  sales  made  at 
prices  below  the  COP,  we  examined 
whether  such  sales  were  made  in 
substantial  quantities  over  an  extended 
period  of  time,  and  whether  such  sales 
were  made  at  prices  which  permitted 
recovery  of  all  costs  within  a  reasonable 
period  of  time  in  the  normal  course  of 
trade. 

COP  was  reported  as  the  sum  of  costs 
for  materials,  labor,  variable  costs  of 
manufacturing,  factory  overhead,  selling 
and  general  expenses,  net  interest,  and 
packing.  In  accordance  with  19  CFR 
353.51(c),  we  compared  COP  to  home 
market  prices  net  of  discounts. 

In  accordance  with  our  normal 
practice,  when  less  than  10  percent  of 
the  home  market  sales  of  a  model  were 
at  prices  below  the  COP,  we  did  not 
disregard  any  sales  of  that  model.  When 
10  percent  or  more,  but  not  more  than 
90  percent,  of  the  home  market  sales  of 
a  particular  model  were  determined  to 
be  below  cost,  we  excluded  the  belovv- 
co.st  home  market  sales  from  our 
calculation  of  FMV,  provided  that  these 
below-cost  home  market  sales  were 
made  over  an  extended  period  of  timei 
When  more  than  90  percent  of  the  home 
market  sales  of  a  particular  model  were 
made  below  cost  over  an  extended 
period  of  time,  we  disregarded  all  home 
market  sales  of  that  model  in  our 
calculation  of  FMV.  See,  for  example. 
Mechanical  Transfer  Presses  from  Japan, 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  59  FR  9958. 

To  detenu ine  whether  sales  below 
cost  had  been  made  over  an  extended 
period  of  time,  we  compared  the 
number  of  months  in  which  sales  l)€low 
cost  occurred  for  a  particular  model  to 
the  number  of  months  in  which  that 
model  was  sold.  If  the  model  was  .sold 
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market  sales  were  made 
prices.  Since  the 

ded  no  indication  that 
at  prices  that  would 
of  all  costs  within  a 
iod  of  time  and  in  the 
of  trade,  we  disregarded 
sales  for  those  models,  if 
made  over  an  extended 
We  used  the  remaining 
es  for  comparison 


par  3d 


tlie 

n  atches, 
e  s 
home 


p  ovi 

wiire 


w  sre 


purposes. 

For  certain 
constructed 
FMV  when 


va 

there 
contf^mporan  so 
such  or  simil 

We  calcu 
section  773(e 
the  cost  of  m 
overhead  in 
respondent  n 
and  administrative 
greater  than 
10  percent  o 
(COM).  Therefore 
respondent's 
The  respon 
greater  than 
eight  percent 
SG&A.  Therefore 
respondent's 
We  adjusted 
credit 
market  indi 


laed 


{ ur 


t  le 
f  thei 


d(  nt 
tie 


expeni  es 


Preliminary 

As  a  resu 
to  FMV,  we 
that  the  foil 
exist  for  the 


Review  pe  iod 


3/1/90-2/28/91 
3/1/91-2/29/92 
3/1/92-2/28/93 


Any  interested 
hearing  with 
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models,  we  used 
lue  (CV)  as  the  basis  for 

were  no 
us  home  market  sales  of 
r  merchandise. 

CV  in  accordance  with 
of  the  Act.  We  included 
terials.  labor,  and  factory 

calculations.  The 
ported  selling,  general, 
expenses  (SG&A) 
statutory  minirpum  of 
cost  of  manufacture 
we  used  the 
reported  SG&A  expenses, 
reported  actual  profit 
statutory  minimum  of 
of  the  sum  of  the  COM  and 

we  used  the 
reported  profit  amounts, 
he  CV  for  warranty  and 
,  and  the  lesser  of  home 
selling  expenses  or  U.S. 


net 
commissions 

No  other  ai  Ijustments  were  claimed  or 
allowed. 


Results  of  the  Reviews 

our  comparison  of  USP 
iminarily  determine 

ing  dumping  margins 

riods  of  review: 


It  of 
I  rel 
o  V 


|ie 


Manufac- 
turer/ex- 
porter 


Wieland  .. 
Wieland  .. 
Wieland  .. 


Margin 
(Per- 
cent) 


3.33 
2.07 
0,36 


party  may  request  a 
n  10  days  of  publication  of 


this  notice.  Any  hearing  will  be  held  44 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  Interested 
parties  may  submit  case  briefs  within  30 
days  of  the  publication  date  of  this 
notice.  Rebuttal  briefs,  limited  to  issues 
raised  in  the  case  briefs,  may  be  filed 
not  later  than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  a  notice  of  the  final  results  of 
these  administrative  reviews,  which 
will  include  the  results  of  its  analyses 
of  issues  raised  in  any  such  case  briefs 
or  hearing. 

The  following  deposit  requirements 
shall  be  effective  for  all  shipments  of  the 
subject  merchandise  that  are  entered  or 
withdrawn  from  warehouse  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  these 
administrative  reviews,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rates  for  the  reviewed  company 
shall  be  those  rates  established  in  the 
final  results  of  these  reviews;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  these  reviews,  a 
prior  review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  shall  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  these  or  any  previous 
reviews  by  the  Department,  the  cash 
deposit  rate  will  be  8.87%,  the  all  others 
rate  established  in  the  LTFV 
investigation. 

These  deposit  requirements,  when 
imposed,  sh.ili  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  these  review  periods. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

These  administrative  reviews  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22. 


Dated:  December  23. 1994. 
Susan  G.  Essennan, 

Assistant  Secretary  for  Import  Administration 
[PR  Doc.  95-347  Filed  1-5-95;  8:45  am] 

BILLING  CODE  3510-OS-P 


[A-549-809] 

Notice  of  Preliminary  Oetermination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Carbon  Steel  Butt-Weld  Pipe  Fittings 
From  Thailand 

Correction 

Injiotice  document  94-24539 
beginning  on  page  50568,  in  the  issue  of 
Tuesday,  October  4,  1994,  make  the 
following  corrections: 

1.  On  page  50568,  in  the  third 
column,  under  Case  History,  in  the  third 
paragraph,  in  the  third  line,  "Asahi" 
should  read  "Awaji." 

2.  On  page  50570,  in  the  second 
column,  under  Suspension  of 
Liquidation,  after  the  second  paragraph, 
under  the  heading  "Manufacturer/ 
Producer/Exporter,"  "Asahi"  should 
read  "Awaji." 

Dated:  December  26, 1994. 
Barbara  R.  Stafford, 

Acting  Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  95-348  Filed  1-5-95;  8:45  am] 

BILLING  CODE  3510-OS-M 


[A-570-820] 

Certain  Compact  Ductile  Iron 
Waterworks  Fittings  and  Glands  From 
the  People's  Republic  of  China:  Notice 
of  Court  Decision;  Exclusion  From  the 
Application  of  the  Antidumping  Duty 
Order,  in  Part;  Termination  of 
Administrative  Review  in  Part;  and 
Amended  Final  Determination  and 
Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  amendment  to  final 
determination  of  sales  at  less-than-fair- 
value,  exclusion  from  the  application  of 
the  Antidumping  Duty  Order,  and 
termination  of  administrative  review  in 
accordance  with  decision  upon  remand. 

SUMMARY:  On  November  15.  1994.  the 
United  States  Court  of  International 
Trade  (CIT)  affirmed  the  Department's 
September  30, 1994,  remand 
determination  which  was  not  contested 
by  defendant-intervenor.  The  U.S. 
VVaterworks  Fittings  Producers  Council, 
et  ai;  and  entered  Final  Judgment  with 
prejudice.  See  China  National  Metal 
Products  Import  and  Export  Corporation 


and  Sigma  Corporation  v.  United  States 
et  al.,  Slip  Op.  94-178.  Ct.  No.  93-09- 
00655  (CIT  September,  1993).  The 
remand  resulted  in  a  finding  of  a  de 
minimis  margin  for  China  National 
Metals  Import  and  Export  Corporation 
(CMP)  and,  consequently,  a  negative 
determination  of  sales  at  less  than  fair 
value  for  the  investigation  of  CMP. 
Therefore,  CMP,  as  an  exporter  of 
subject  merchandise  produced  by  Bin 
He  Foundry  and  Song  Zhuang  Foundry, 
is  excluded  fi"om  the  appHcation  of  the 
antidumping  duty  order  on  compact 
ductile  iron  waterworks  products  from 
the  People's  Republic  of  China.  Because 
CMP  is  excluded  from  the  application  of 
the  antidumping  duty  order  with 
respect  to  its  sales  of  subject 
merchandise  produced  by  Bin  He 
Foundry  and  Song  Zhuang  Foundry,  we 
are  also  terminating  the  on-going 
administrative  review  with  respect  to 
CMP  as  an  exporter  of  subject 
merchandise  produced  by  these  two 
foundries.  Because  no  parties  to  the 
Court  proceeding  contested  the 
Department's  Final  Redetermination,  we 
are  not  pubhshing  a  Timken  notice, 
pursuant  to  Timken  v.  United  States, 
893  F.2d  337  CAFC  (1990). 
EFFECTIVE  DATE:  January  6, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Kate 
Johnson,  Office  of  Antidumping 
Investigations,  Import  Admini.stralion, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone  (202) 
482-4929. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  18, 1993,  the  Department 
published  its  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value:  Certain 
Compact  Ductile  Iron  Waterworks 
Fittings  and  Glands  From  the  People's 
Republic  of  China  (58  FR  8930)  (CDIW). 
In  that  determination,  the  Department 
found  CMP's  weighted-average  dumping 
margin  to  be  127.38  percent. 
Conseq^iently,  we  instructed  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  the  subject  merchandise 
exported  by  CMP  entered  into  U.S. 
Customs  territory  on  or  after  February 
18,  1993,  the  date  of  publication  of  the 
preliminary  determination  in  the 
Federal  Register.  In  the  final 
determination,  the  Department  found 
CMP's  weighted-average  dumping 
margin  to  be  127.38  percent.  See  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Compact  Ductile  Iron 
Waterworks  Fittings  and  Glands  from 
the  People's  Republic  of  China,  58  FR 
37908  (July  14,  1993).  In  CDIW  the 


Department  determined  that,  in  a 
norunarket  economy,  ownership  of  an 
enterprise  by  the  government  provides 
the  opportunity  for  the  government  to 
control  the  export  activities  of  the 
enterprise.  Given  this  potential  to 
manipulate  export  pricing  decisions,  the 
Department  determined  that  enterprises 
which  were  state-owned,  i.e.,  "owned 
by  all  the  people,"  such  as  CMP,  were 
ineligible  for  separate  rates  (58  FR  at 
37909).  On  September  7,  1993,  the 
Department  published  an  antidumping 
duty  order  in  this  proceeding.  See 
Antidumping  Duty  Order:  Certain 
Compact  Ductile  Iron  Waterworks 
Fittings  and  Glands  From  the  People's 
Republic  of  China,  58  FR  47117 
(September  7,  1993). 

On  September  30,  1993.  CMP  and 
importer  Sigma  Corporation  instituted 
an  action  at  the  CIT  challenging,  along 
with  other  findings,  the  Department's 
denial  of  a  separate  rate  for  CMP  in  the 
final  less-than-fair-value  determination. 
On  May  27, 1994,  all  parties  joined  in 
a  consent  motion  to  the  Court  to  remand 
the  case  to  the  Department,  and  on  June 
2,  1994,  the  Court  issued  its  remand 
order.  Pursuant  to  the  Court's  remand 
order,  on  September  30,  1994.  the 
Department  presented  to  the  Court  the 
Final  Redetermination  of  Voluntary 
Remand  in  Compact  Ductile  Iron 
Waterworks  Fittings  and  Glands  from 
the  People's  Republic  of  China. 

In  the  final  redetermination,  the 
Department  reconsidered  the  issue  of 
whether  or  not  CMP,  as  an  exporter  of 
subject  merchandise  produced  by  Bin 
He  Foundry  and  Song  Zhuang  Foundry, 
was  entitled  to  a  separate  dumping 
margin  in  light  of  the  Department's 
recent  decision  in  the  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Silicon  Carbide  from  the  People's 
Republic  of  China,  (59  FR  22585,  May 
2,  1994)  (Silicon  Carbide).  In  Silicon 
Carbide,  the  Department  modified  the 
separate  rates  policy  enunciated  in 
CDIW,  and  evaluated  whether 
enterprises  "owned  by  all  the  people" 
could  receive  separate  rates  based  upon 
evidence  submitted  demonstrating  that 
reforms  by  the  central  government  had 
devolved  control  over  enterprises 
owned  by  all  the  people.  Based  on  that 
evidence  and  analysis,  the  Department 
determined  that  "ownership  by  all  the 
people"  does  not  necessarily  mean  that 
an  enterprise  is  controlled  by  the 
government,  and  therefore,  such  an 
enterprise  may  qualify  for  a  separate 
rate. 

In  the  final  redetermination  of  CDIW 
to  determine  whether  CMP,  an 
enterprise  "owned  by  all  the  people," 
was  entitled  to  receive  a  separate  rate, 
the  Department  used  the  criteria 


developed  in  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sparklers 
from  the  People's  Republic  of  China  (56 
FR  20588,  May  6,  1991)  (Sparklers)  as 
amplified  in  Silicon  Carbide.  Under  the 
separate  rates  criteria,  the  Department 
assigns  a  separate  rate  only  when  an 
exporter  can  demonstrate  the  absence  of 
both  dejure^  and  de  facto  ^ 
goverrmiental  control  over  expK>rt 
activities. 

Evaluating  the  facts  for  the  final 
redetermination  in  CDIW  in  light  of  the 
separate  rates  policy  articulated  in 
Silicon  Carbide,  the  Department 
determined  that  respondent  CMP,  as  an 
exporter  of  subject  merchandise 
produced  by  Bin  He  Foundry  and  Song 
Zhuang  Foundry,  was  entitled  to  a 
separate  rate. 

As  a  result  of  calculating  a  separate 
rate  for  CMP,  the  final  weighted-average 
dumping  margin  for  CMP  is  0.44 
percent,  and  is,  therefore,  de  minimis, 
pursuant  to  19  CFR  353.6(a)  of  the 
Department's  regulations.  Consequently, 
our  final  less-than-fair-value 
determination  for  CMP,  with  respect  to 
its  exports  of  subjeci  merchandise 
produced  by  Bin  He  Foundry  and  Song 
Zhuang  Foundry,  is  negative. 

Exclusion  From  the  Application  of  the 
Antidumping  Duty  Order,  in  Part 

Pursuant  to  section  735(c)(2)  of  the 
Act  and  19  CFR  353.21(c),  and 
consistent  with  the  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Certain 
Cased  Pencils  From  the  People's 
Republic  of  China,  59  FR  55625,  31 
(November  8.  1994),  we  are  excluding 
from  the  application  of  the  order 
imports  of  subject  merchandise  that  are 
sold  by  CMP  and  manufactured  by  the 
producers  whose  factors  formed  the 
basis  for  the  de  minimis  margin.  Under 
the  NME  methodology,  the  de  minimis 
margin  for  each  exporter  is  based  on  a 
comparison  of  the  exporter's  U.S.  price 
and  FMV  based  on  the  factors  of 
production  of  a  .specific  producer 
(which  may  be  a  different  party).  The 


'  Evidence  supporting,  though  not  rctjuirinj;  ii 
finding  of  de  jure  absence  of  central  control 
includes:  (1)  An  absence  of  restrictive  slipiilini(in<i 
associated  with  an  individual  exporter':,  businc&s 
and  export  licenst^s:  (2)  any  legislative  enacinioni.s 
decentralizing  conirol  of  companies:  or  Is]  ,iny 
other  formal  measures  by  the  government 
decentralizing  control  of  companies. 

-The  factors  considered  include:  (1)  Whether  the 
export  prices  arc  set  by  or  subject  to  the  approval 
of  a  governmental  authority;  (2)  whether  the 
respondent  has  auihorily  to  negoliate  and  sign 
lop.lrarts  and  other  agreements:  (3)  whether  the 
res|)ondcnl  has  autonomy  from  the  governnienl  hi 
maxing  decisions  regarding  the  selection  of 
managenienl;  and  (4)  whether  the  respondent 
retains  the  proceeds  of  its  export  sales  and  makus 
inilcpenderH  decisions  regardiiig  disposition  of 
prolilii  or  financing  of  losses  ,see  "iilicon  (UidiUiei. 
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exclusion,  t  lerefore,  applies  only  to 
subject  men  handise  sold  by  the 
exporter  am  manufactured  by  that 
specific  producer,  or  producers. 
Merchandiss  that  is  sold  by  the  exporter 
but  manufa(  ;tured  by  other  producers 
will  be  subj  jct  to  the  order  on  CDIW. 
This  is  also  consistent  with  Jia  Fam 
(See.  Jia  Fai  n  Manufacturing  Co..  Ltd.  v. 
United  Stat  ?s.  Slip  Op.  93-42  (March 
26. 1993)),  1  k'hich  held  that  exclusion  of 
merchandis  J  manufactured  and  sold  by 
respondent  did  not  cover  merchandise 
sold  but  nol  manufactured  by 
respondent,  Therefore,  merchandise  that 
is  sold  by  C  ^  but  produced  by 
someone  ot  ler  than  Bin  He  Foundry  or 
Song  Zhuar  g  Foundry  is  subject  to  , 

suspension  of  liquidation  at  the  "all 
others"  casl  deposit  rate.  In  addition,  if 
the  Department  has  reasonable  cause  to 
believe  or  s  ispect  at  any  time  during  the 
existence  o  the  antidumping  duty  order 
that  CMP  h  IS  sold  or  is  likely  to  sell  the 
subject  mer  :handise  to  the  United 
States  at  les  s  than  its  foreign  market 
value,  the  E  epartment  may  institute  an 
administrat  ve  review  of  CMP  under 
section  751  b)  of  the  Tariff  Act  of  1930. 
as  amendec . 

On  Nove:  nber  25.  1994.  the  CIT 
ordered  that  plaintiffs'  consent  motion 
for  injuncti  >n  against  liquidation,  which 
was  consented  to  by  the  Department  and 
defendant-i  ntervenor,  be  granted. 
Therefore.  \  he  effective  date  of  CMP's 
exclusion  f  om  the  order  is  retroactive 
to  Februan,  18,  1993,  the  publication 
date  of  the  Preliminary  Determination  of 
Sales  at  Le<  s  Than  Fair  Value:  Certain 
Compact  D  ictile  Iron  Waterworks 
Fittings  am  Accessories  Thereof  from 
i  Republic  of  China  (58  FR 
he  date  we  began 
of  hquidation  for  entries  of 
merchandise  from  the 


pu)l 


Since 
the  DepartT^ent 
to  section  > 
administra 
antidumpii 
examining 
merchandi 
by  CMP  (as 
(See  Notice 
Administr 
(October  1 
retroactive 
exporter  o 
produced 
Zhuang 
of  thisanti 
also  hereb 
administrative 


JMI 


the  People" 

8930),  and 

suspension 

the  subject 

Peoples  Rf  public  of  China. 

Terminaticn  of  Administrative  Review 


ication  of  the  duty  order, 
has  initiated,  pursuant 
51  ofthe  Act.the  first 
ive  review  ofthe 
g  duty  order.  That  review  is 
sxports  of  subject 
;e  during  the  review  period 
well  as  other  exporters), 
of  Initiation  of 
tive  Review.  59  FR  51939 

1994)).  Because  we  are 
y  excluding  CMP,  as  an 
subject  merchandise 
Bin  He  Foundry  and  Song 
Fobndry,  from  the  application 
iumping  duty  order,  we  are 
terminating  the 

review  with  regard  to 
imports  byjCMP,  which  are  produced  by 


ly 


Bin  He  Foundry  and  Song  Zhuang 
Foundry. 

Termination  of  Suspension  of 
Liquidation 

Pursuant  to  section  516(e)(2)  ofthe 
Act.  the  Department  will  instruct  the 
U.S.  Customs  Service  to  terminate  the 
suspension  of  liquidation  of  subject 
merchandise  produced  by  Bin  He 
Foimdry  and  Song  Zhuang  Foundry  and 
exported  by  CMP,  which  is  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  February  18, 
1993,  and  to  proceed  with  liquidation  of 
such  entries  without  regard  to 
antidumping  duties.  Additionally,  the 
Department  will  instruct  U.S.  Customs 
Service  to  release  any  bond  or  other 
security  with  respect  to  entries  of  the 
subject  merchandise,  pursuant  to 
section  735(c)(3)(B)  ofthe  Act. 

Datod;  December  29,  1994. 
Barbara  R.  StafTord. 
Acting  Assistant  Secretary  for  Import 
Administration. 
IFR  Dck:.  95-349  Filed  1-5-95;  8:45  ami 

BILLING  CODE  3510-OS-P 

(A-570-836] 

Notice  of  Preliminary  Affirmative 
Determination  of  Critical 
Circumstances:  Glycine  From  the 
People's  Republic  of  China 

AGENCY:  International  Trade 
Administration.  Import  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATES:  January  6,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Strumbel.  Office  of 
Countervailing  Investigations.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230; 
telephone  (202)  482-1442. 

Preliminary  Critical  Circumstances 
Determination 

The  Department  of  Commerce  ("the 
Department")  published  its  preliminary 
determination  of  sales  at  less  than  fair 
value  in  this  investigation  on  November 
16.  1994  (59  FR  59211).  On  December  1, 
1994,  petitioners  alleged  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  critical  circumstances  exist  with 
respect  to  imports  of  the  subject 
merchandise. 

In  accordance  with  19  CFR 
353.16(b)(2)(ii),  when  a  critical 
circumstances  allegation  is  filed  later 
than  20  days  before  the  scheduled  date 
ofthe  preliminary  determination  (as 
was  done  in  this  case),  we  must  issue 
our  preliminary  determination  not  later 


than  30  days  after  the  allegation  is 
submitted. 

Section  733(e)(1)  of  the  Tariff  Act  of 
1930  Act  of  1930  ("the  Act")  provides 
that  the  Department  will  determine  that 
critical  circumstances  exist  if: 

(A)(i)  there  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  ofthe  investigation;  or 

(ii)  the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  ofthe  investigation 
at  less  than  its  fair  value,  and 

(B)  there  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  ofthe  investigation 
over  a  relatively  short  period. 

History  of  Dumping 

Petitioners  in  this  investigation  have 
not  provided  information  indicating  that 
there  are  outstanding  third  country 
antidumping  duty  orders  on  glycine 
from  the  People's  Republic  of  China 
("PRC").  Additionally,  the  Department 
has  been  unable  to  determine  from  its 
sources  whether  or  not  there  are  third 
country'  antidumping  duty  orders  on 
glycine  from  the  PRC. 

Importer  Knowledge 

With  respect  to  the  alternative  first 
criterion,  we  have  consistently 
determined  that  preliminary 
antidumping  duty  margins  in  excess  of 
25  percent  on  U.S.  purchase  price  sales 
are  sufficient  to  impute  importer 
knowledge  of  sales  at  less  than  fair 
value.  See,  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Silicon  Metal 
from  China  (56  FR  18570,  April  23, 
1991)  and  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Extruded 
Rubber  Thread  from  Malaysia  (57  FR 
38465.  August  25,  1992).  In  this 
investigation,  the  rate  for  all  companies, 
based  on  best  information  available 
("BIA '),  was  in  excess  of  25  percent. 
Therefore,  we  determine  that  importers 
either  knew  or  should  have  knuu  n  that 
exporters  were  selling  glycine  at  less 
than  fair  value. 

Massive  Imports 

Because  we  have  preliminarily 
determined  that  the  first  statutory 
criterion  is  met  for  finding  critical 
circumstances  (i.e.,  importer  knowledge 
of  sales  at  less  than  fair  value),  we  must 
consider  the  second  statutory  criterion: 
whether  imports  ofthe  merchandise 
have  been  massive  over  a  relatively 
short  period. 

Because  the  potential  respondents 
have  impeded  the  Department's  critical 
circumstances  analysis  by  refusing  to 


participate  in  this  investigation,  we 
determine,  as  BIA,  that  imports  have 
been  massive  over  a  short  period. 
Therefore,  we  preliminarily  determine 
that  critical  circumstances  exist. 

Final  Critical  Circumstances 
Determination 

We  will  make  a  final  determination 
concerning  critical  circumstances  when 
we  make  our  final  determination  of 
sales  at  less  than  fair  value  in  this 
investigation. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
and  733(e)(2)  ofthe  Act.  we  are 
directing  the  Customs  Service  to 
suspend  liquidation  of  all  entries  of 
glycine  firom  the  PRC,  as  defined  in  the 
"Scope  ofthe  Investigation"  section  of 
this  notice,  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  .'\ugust  18, 

1994,  which  is  90  days  prior  to  the  date 
of  publication  of  our  affirmative 
preliminary  determination  in  the 
Federal  Register.  This  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice. 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination. 

Public  Comment 

Written  comments  regarding  this 
preliminary  determination  on  critical 
circumstances  should  be  incorporated 
into  the  case  and  rebuttal  briefs  which 
are  due  on  January  5  and  January  7, 

1995,  respectively.  Parties  wishing  to 
comment  on  this  determination,  but 
who  are  unable  to  do  so  in  the  context 
ofthe  case  and  rebuttal  briefs  noted 
above,  should  submit  comments  no  later 
than  January  13. 1995. 

This  determination  is  published 
pursuant  to  section  733(f)  ofthe  Art. 

Dated:  December  30,  1994. 
Barbara  R.  Stafford, 

Acting  Assistant  Secretar}-  fnr  Import 

Administration. 

IFR  Doc.  95-350  Filed  1-.5-95:  8:45  .imj 

BILLING  CODE  3510-OS-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Request  for  Public  Comments  on 
Bilateral  Textile  Consultations  witti  the 
Government  of  Thailand  on  Certain 
Cotton  and  Man-Made  Fiber  Textiles 
and  Textile  Products 

December  30,  1994. 
AGENCY:  Committee  fpr  the 
Implementation  of  Textile  Agreements 
(CITA). 
ACTION:  Notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Spe<',ialist, 
Office  of  Te.xtiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  categories  on 
which  consultations  have  been 
requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  iif  .March 
3,  1972.  as  amended:  section  204  of  ihc 
Agricultural  Act  of  1956.  as  amended  (7 
II.S.C.  1854). 

On  November  28,  1994.  under  the 
terms  ofthe  Bilateral  Textile  Agreement 
of  September  3.  1991,  as  amended  and 
extended,  between  the  Governments  of 
the  United  States  and  Thailand,  the 
United  States  Government  requested 
consultations  with  the  Government  of 
Thailand  with  respect  to  Categories  352/ 
652  (underwear).  Category  603  (staple 
fiber  yam)  and  Category  670-L 
(luggage). 

The  purpose  of  this  notice  is  to  advi.se 
the  public  the  request  to  consult  was 
based  on  year  ending  August  1994  trade 
of  1,505.169  dozen  for  Categories  352/ 
652;  792,415  kilograms  for  Category  603; 
and  19,929.610  kilograms  for  Category 
670-L. 

Summary  market  statements 
concerning  Categories  352/652,  603  and 
670-L  follow  this  notice. 

Anyone  wi.shing  to  comment  or 
prdvide  data  or  information  regarding 
the  treatment  of  Categories  352/652.  603 
and  670-L.  under  the  agreement  with 
the  Government  of  Thailand,  or  to 
comment  on  domestic  production  or 
availability  of  products  included  in  the 
categories,  is  invited  to  submit  10  copies 
of  such  comments  or  information  to  Rita 
D.  Hayes,  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
U.S.  Department  of  Commerce. 
Washington.  DC  20230;  ATTN:  Helen  L. 
LeGrande.  The  comments  received  will 
be  considered  in  the  context  of  the    - 
consultations  with  the  Government  of 
Thailand. 

Because  the  exact  timing  of  the 
consultations  is  not  vet  certain. 


comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100.  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW.. 
Washington,  DC. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  ofthe  bilateral 
textile  agreement  or  any  other 
appropriate  agreement  between  the 
Governments  ofthe  United  States  and 
Thailand  or  the  implementation  tliert'of 
is  not  a  waiver  in  any  respect  ofthe 
exemption  contained  in  5  U.S.C. 
!^3(a)(l)  relating  to  matters  which 
constitute  "a  foreign  affairs  function  of 
the  United  States." 

The  United  States  remains  comniitted 
to  finding  a  solution  concerning 
Categories  352/652.  603  and  670-L. 
.Should  such  a  solution  be  reached  in 
consultations  with  the  Government  of 
Thailand,  further  notice  will  be 
published  in  the  Federal  Register. 

A  description  of  the  t'^xtile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Appart'l 
Categories  with  the  Harmonized  Tnritf 
Schedule  ofthe  United  States  (see 
Federal  Register  notice  58  FR  6264.".. 
published  on  November  29. 1993). 
Rita  0.  Hayes. 

Chairman,  Committee  for  thf  Implemfnln'inn 
of  Textile  Agreements. 

Market  Statement — Thailand 
Category  352/652 — Cotton  and  Manmade 
Fiber  Underwear 
October  1994 

Import  Situation  and  Conclusion 

U.S.  imports  of  cotton  and  manmade 
fiber  underwear.  Category  352/652.  from 
Thailand  reached  1.505.169  dozen  for 
the  year  ending  August  1994.  27  percent 
above  the  1.183,686  dozen  imported  in 
the  year  ending  August  1993.  During  the 
first  eight  months  of  1994,  imports  Irom 
Thailand  were  989,385  dozen,  23 
percent  above  their  January-August 
1993  level. 

The  sharp  and  substantial  increase  in 
Category  352/652  imports  from 
Thailand  is  causing  a  real  risk  of 
disruption  in  the  U.S.  market  for  i  oi'.on 
and  manmade  fiber  under^vear. 
US.  Production.  Import  Penetration,  niu! 
Market  Share 

U.S.  production  of  cotton  and 
manmade  fiber  underwear.  Categorv 
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16  percent  decrease.  By  contrast,  U.S. 
imports  of  Category  603,  nearly  tripled 
increasing  from  3.638.000  kilograms  in 
1991  to  9.886.000  kilograms  in  1993. 
Imports  continued  to  increase  in  1994 
reaching  7.714,000  kilograms  in  the  first 
eight  months,  24  percent  above  the 
Januarv-August  1993  level. 

The  ratio  of  imports  to  domestic 
production  more  than  tripled, 
increasing  from  10  percent  in  1991  to  32 
percent  in  1993.  The  share  of  this 
market  held  by  domestic  manufacturers 
fell  from  91  percent  in  1991  to  76 
percent  in  1993,  a  decline  of  15 
percentage  points. 
Duty -Paid  Value  and  US.  Producers'  Price 

All  of  Category  603  imports  from 
Thailand  during  1994  entered  under 
HTSUSA  numbers  5510.11.0000— single 
artificial  fiber  staple  yarn;  and 
5510.12.0000— multiple  artificial  fiber 
staple  yarn.  These  yarns  entered  the 
U.S.  at  landed  duty-paid  values  below 
U.S.  producers'  prices  and  below  the 
landed  duty-paid  values  of  other  major 
foreign  suppliers  to  the  U.S.  market  for 
comparable  yarn. 
Market  Statement — Thailand 
Category  670-L— Manmade  Fiber  Luggage 
October  1994 
Import  Situation  and  Conclusion 

U.S.  imports  of  Category-  670-L. 
manmade  fiber  luggage,  from  Thailand 
reached  19.9  million  kilograms  for  the 
year  ending  August  1994.  41  percent 
above  the  14.1  million  kilograms 
imported  a  year  earlier.  During  the  first 
eight  months  of  1994.  imports  from  • 
Thailand  were  13.3  million  kiiogram.s. 
44  pen:ent  above  their  January-August 
1993  level.  During  the  year  ending 
.\ugust  1994.  Thailand  became  the 
largest  supplier  of  manmade  fiber 
luggage  to  the  U.S.,  accounting  for  24 
percent  of  total  Category  670-L  imports. 
A  year  earlier.  Thailand  was  the  third 
largest  supplier,  accounting  for  18 
percent  of  total  Category  670-L  imports. 
The  sharp  and  substantial  increase  in 
Ciitegorj-  670-L  imports  from  Thailand 
is  causing  a  real  risk  of  market 
disruption  in  the  U.S.  market  for 
manmade  fiber  luggage. 
( '.S.  Production.  Import  Penetration  and 
Market  Share 

U.S.  produdion  of  manmade  fiber 
luggage.  Category  670-L.  measured  in 
kilograms  of  fabric  consumed  in  the 
production  of  luggage,  declined  every 
year  since  1989  except  for  1992.  when 
production  increased  1  percent. 
Production  in  1993  declined  3  pur(;»!iit 
from  the  1992  level  and  was  10  percent 
hfilow  the  1989  level.  In  contrast. 
Category  670-L  luggage  imports, 
measured  in  kilograms  of  fabric  content, 
increased  every  year  since  1989  except 


in  1991,  when  imports  decreased  3 
percent  from  the  1990  level.  However, 
imports  of  category  670-L  increased  16 
percent  from  1991  to  1993  and  are  up 
10  percent  for  the  first  eight  months  of 
1994  when  compared  to  the  January- 
August  1993  level. 

The  ratio  of  imports  to  domestic 
production  in  Category  670-L  luggage 
increased  to  250  percent  in  1993  from 
195  percent  in  1989.  The  domestic 
manufacturers'  share  of  this  market  fell 
from  34  percent  in  1989  to  29  percent 
in  1993,  a  decline  of  5  percentage 
points. 
Duty-Paid  Values  and  I'.S.  Producer';' Prices 

Approximately  94  percent  of  Category 
670-L  imports  from  Thailand  during 
1994  entered  the  U.S.  under  HTSUSA 
numbers  4202.12.8070— suitcases  and 
similar  containers  of  manmade  fiber, 
and  4202.92.3030 — travel  bags  and 
similar  bags  of  manmade  fiber.  The 
prices  of  these  imports  of  luggage  from 
Thailand  are  lower  than  the  prices  of 
comparable  U.S.  produced  luggage. 
IFR  Di)r.  95-304  Filed  1-5-95;  8:45  am) 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

agency:  Committee  for  Purcha.se  From 

People  Who  Are  Blind  or  Severely 

Disabled 

ACTION:  Proposed  Additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
servii;es  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  di.sabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  February  6.  1995. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Di-sabled.  Crystal  Square  3,  Suite  403. 
1735  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
noti(;e  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  connnents  on 
the  possible  impa(;t  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  tlie 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  .services  listed  below  from 


nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48d)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agency  listed: 

Acquisition  &  Distribution  of  Batteries. 
Greenville.  North  Carolina,  NPA:  Eastern 
Carolina  Vocational  Center.  Inc.. 
Greenville.  North  Carolina 

Laundry  Service.  Basewido.  Fort  Sam 
Houston.  Texas,  NPA;  Goodwill  Industries 
of  San  Antonio.  San  .Antonio,  Texas 

Laundry  Service.  Naval  Undersea  Warfare 
Center.  Keyport.  Washington,  NPA: 
Northwest  Center  for  the  Retarded,  .Seattle, 
Washington 

Mailing  Service,  Headquarters.  Air  Force 
Military  Personnel  Center.  Randolph  Air 
Force  Base,  Texas.  NPA;  Goodwill 
Industries  of  San  Antonio,  San  .'\ntonio. 
Texas 

Beverly  L.  Milkman. 

Executive  Director. 

(FR  Doc.  95-330  Filed  1-5-95;  B;45  ami 
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Addition 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Addition  to  the  Procurement 

List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 


EFFECTIVE  DATES:  February  6,  1995. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  On  July 
29,  1994,  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (59  F.R. 
38586)  of  proposed  addition  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  service,  fair  market  price,  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48d  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  service  is 
hereby  added  to  the  Procurement  List; 

Janitorial/Custodial  for  the  following 
locations:  Federal  Building. 
Pittsburgh,  New  York 

U.S.  Border  Station.  Champlain.  New- 
York 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkman, 
E,\ecutii-e  Director. 
IFR  Doc.  95-331  Filed  l-,5-95:  H;4.">  .im| 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  Commission  on  Roles 
and  Missions  of  the  Armed  Forces 

AGENCY:  Department  of  Defense. 
Commission  of  Roles  and  Missions  of 
the  Armed  Forces. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  a 
forthcoming  meeting  of  the  Commission 
on  Roles  and  Missions  of  the  Armed 
Forces.  The  Commission  will  meet  in 
closed  session  from  12:30  p.m.  until 
approximately  2:00  p.m..  and  in  open 
session  from  approximately  2:00  p.m. 
until  6:00  p.m. 

During  the  open  part  of  the  meeting, 
the  Commission  will  consider  a 
thematic  framework  for  its  task,  discuss 
selected  process  issues,  and  receive  a 
briefing  from  the  Defense  Logistics 
Agency.  During  the  closed  portion  of  the 
meeting,  the  Commission  will  address 
topics  that  require  the  disclosure  and 
discussion  of  classified  information, 
including  counter-proliferation, 
information  warfare  and  other  classified 
issues. 

In  accordance  with  section  10(d)  of 
the  Federal  .Advisory  Committee  Act. 
Public  Law  92-453,  as  amended  (5 
U.S.C.  App  II),  it  has  been  determined 
that  these  portions  of  the  Commission 
on  Roles  and  Missions  meeting  concern 
matters  listed  in  5  U.S.C.  552b(c)(l)  and 
that,  accordingly,  the  meeting  will  l)e 
closed  to  the  public  during  these  times 
DATES:  January  11.  1995,  12:30  p.m. 
until  6:00  p.ni. 

ADDRESSES:  Hyatt  Regency  Arlington. 
1325  Wilson  Boulevard.  Arlington. 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Gregg  Hartung.  Director  for 
Public  Affairs.  Commission  on  Roles 
and  Missions.  1100  Wilson  Boulevard. 
Suite  1200F.  Arlington.  Virginia  22209 
telephone  (703)  696-4250. 
SUPPLEMENTARY  INFORMATION:  Seating 
will  be  available  on  a  fiisl-come.  first- 
served  basis.  .Members  of  the  press  u  ho 
with  to  reserve  seating  should  cont;u  t 
Commander  Gregg  Hartung.  Direi;lor  tor 
Public  .Affairs,  in  advance  at  (703)  696- 
4250. 

Extraordinary  circumstances  con:pfl 
notice  of  this  meeting  to  be  posted  in 
less  than  the  15-day  requirement. 

n.ited:  l-inuiiry  3.  1995. 
L..M.  Bynum. 

.Mternnte  OSD  Federal  Hejiister  Liaison 

Olficer,  Department  of  Defense. 

IFR  Doc.  95-313  Filed  1-5-95:  8:45  am! 
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Office  of  the  Secretary  of  Defense 

Per  Diem,  Travel,  and  Transportation 
Allowance  Committee 


IJiem,  Travel,  and 

Allowance  Committee. 


10  n 


AGENCY:  Per : 
Transportatic 

action:  Publication  of  Changes  in  Per 
Diem  Rates. 


en 


SUMMARY:  Th  i 
Transportati 
publishing 
Bulletin 


Per  Diem,  Travel  and 
Allowance  Committee  is 
ilian  Personnel  Per  Diem 
Nuniber  181.  This  bulletin  lists 


Civ 


995 


JMI 


changes  in  per  diem  rates  prescribed  for 
U.S.  Government  employees  for  official 
travel  in  Alaska,  Hawaii,  Puerto  Rico, 
the  Northern  Mariana  Islands  and 
Possessions  of  the  United  States. 
Bulletin  Number  181  is  being  published 
in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
current  rates. 

EFFECTIVE  DATE:  1  January  1995. 
SUPPLEMENTARY  INFORMATION: 
This  document  gives  notice  of  changes 
in  per  diem  rates  prescribed  by  the  Per 
Diem  Travel  and  Transportation 


Allowance  Committee  for  non-foreign 
areas  outside  the  continental  United 
States.  Distribution  of  Civilian 
Personnel  Per  Diem  Bulletins  by  mail 
was  discontinued  effective  1  June  1979. 
Per  Diem  Bulletins  published 
periodically  in  the  Federal  Register  now 
constitute  the  only  notification  of 
change  in  per  diem  rates  to  agencies  and 
establishments  outside  the  Department 
of  Defense. 
The  text  of  the  Bulletin  follows: 

BILLING  CODE  5000~04-M 
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POSSESSIONS  OF  THE  UNITED  STATES  BY  FEDERAL  GOVER.N.MEN'T  CIVILIAN 
EMPLOYEES 


208^ 


MA>:iMUM 

MAJC'im.-M 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

-   (C) 

ALASKA: 

ADAi:   5/ 

$  10 

$  34 

$  44 

10-01-91 

ANAKTU'\aJK  PASS 

83 

57 

140 

12-01-90 

ANCHORAGE 

06-01.-09-15 

147 

64 

211 

06-01-94 

09-16--05-31 

81 

57 

138 

05-01-94 

ANIAK 

73 

36 

109 

07-01-91 

ATQASUK 

129 

86 

215 

12-01-90 

BARROW 

105 

83 

188 

11-01-93 

BETHEL 

76 

67 

143 

02-01-94 

BETTLES 

65 

45 

110 

12-01-90 

COLD  BAY 

110 

54 

164 

07-01-93 

COLDFOOT 

95 

59 

154 

10-01-92 

CORDOVA 

60 

81 

141 

01-01-94 

CRAIG 

67 

.35 

102 

07-01-91 

DENALI  N.ATIONAL  PARK 

113 

68 

181 

05-01-94 

dillingra:-! 

85 

64 

149 

11-01-93 

DUTCH  H.AP.BOR-UNALASi-LA 

113 

67 

180 

05-01-92 

EI ELS ON  AFB 

05-15- -C9- 15 

106 

59 

165 

05-15-94 

09-16--05-14 

68 

55 

123 

01-01-94 

ELM  EN DOR r  AFB   - 

06-01--G:^-15 

147  , 

64 

211 

06-01-94 

09-16--05-31 

81 

57 

138 

05-01-94 

E.M.MONAK   • 

62 

61 

123 

10-01-93 

FAIRB.A.NKS 

05-15--09-15 

1C>' 

59 

165 

05-15-94 

C9-16--05-14 

68 

55 

123 

01-01-94 

FALSE  PASS 

80 

37 

117 

06-01-91 

FT.  RICHARDS ON 

06-01--09-15 

147 

6i 

211 

06-01-94 

09-16--05-31 

81 

5- 

138 

05-01-94 

FT.  W.A-IN-^aTIIGHT 

05-15--09-1: 

106 

59 

165 

05-15-94 

09-16--05-14 

68 

S5 

123 

01-01-94 

HOMER 

05-01--09-30 

71 

60 

131 

05-01-94 

10-01--04-30 

60 

58 

118 

02-01-94 

JUNEAU 

04-30--09-14 

92 

74 

166 

04-30-94 

09-15--04-29 

78 

73 

151 

01-01-94 

JMI 
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IMUM  PER  DIEM  RATES  FOR  OFFICIAL  TRAVEL  IN  ALASKA,  HAWAII,  THE 
COMMONWEALTHS  OF  PUERTO  RICO  AND  THE  NORTHERN  MARIANA  ISLANDS  AND 

SESSIONS  OF  THE  UNITED  STATES  BY  FEDERAL  GOVERNMENT  CIVILIAN 
EMI LOYEES 


MAJ 


LOCALITY 


S<  iU 


ALASKA: 

KATMAI 

KENAI - 

04-0 

10-0 

KETCHI 

04-0 

10-0 

KING 

KLAWOC 

KODIAK 

KOTZEBU 

KUPARU 

ME 

06-0 

10-0 

MURPHY 

05-1 

09-1 

NELSON 

NOATAK 

NOME 

NOORVI 


CONT'D) 
NATIONAL  PARK 
OLDOTNA 
--09-30 
--04-01 
tAN 
--09-30 
--03-31 


JE 

:  OILFIELD 


iTLAK.  iTL-A 


C 
PETERS  iURG 


1> 


04-1 
10 

POINT 
POINT 
PRUDHOE 

sai:d 

SEWARD! 
05 
10- 


SHUNGNflK 


SITKA 
SKJ^GW 

04 

10 
SPRUCE 
ST.    GEORGE 


.--10-01 

!--05-31 

DOME 

J--09-15 

--05-14 

LAGOON 


-10-14 

-04-15 
-iOPE 
J\Y      6/ 

BAY-DEADHCF.S; 
I  N'T 


01- 
■01- 


-'^--30 
-04-30 


^T.    EDGECOMBE 


:Ai' 
•01 
•01 


--09-30 
--03-31 
CAPE 


MAXIMUM 

MAXIMUM 

LODGING    M&IE 

PER  DIEM 

EFFECTIVE 

AMOUNT     RATE 

RATE 

DATE 

(A)    +    (B) 

=   (C) 

$  89 

104 
67 

82 
69 
75 
75 
74 
133 
75 

95 
72 

106 

68 

102 

133 

71 
133 

77 
72 
99 

106 

64 

90 

52 

133 

79 

82 

69 

74 

100 


$   59 


$148 


74 

178 

71 

138 

71 

153 

70 

139 

59 

134 

36 

111 

65 

139 

87 

220 

52 

127 

58 

153 

56 

128 

59 

165 

55 

123 

39 

141 

87 

220 

67 

138 

87 

220 

56 

133 

56 

128 

61 

160 

73 

179 

60 

133 

67 

131 

65 

155 

62 

114 

87 

220 

71 

150 

71 

153 

70 

139 

65 

139 

39 

139 

12-01-90 

04-02-94 
01-01-94 

04-01-94 
01-01-94 
12-01-90 
07-01-91 
01-01-94 
05-01-93 
12-01-90 

06-01-94 
•02-01-94 

05-15-94 
01-01-94 
06-01-91 
05-01-93 
10-01-93 
05-01-93 

05-01-94 
10-15-94 
12-01-90 
12-01-90 
11-01-93 
08-01-94 

05-01-94 
01-01-94 
05-01-93 
01-01-94 

04-01-94 
01-01-94 
01-01-94 
06-01-91 
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MAXIMUM  PER  DIEM  RATES  FOR  OFFICIAL  TRAVEL' IN  ALASKJi,  HAWAII.  THE 
COMMONWEALTHS  OF  PUERTO  RICO  AND  THE  KORTHERxN  MARIANA  ISD^NDS  AND 
POSSESSIONS  OF  THE  UNITED  STATES  BY  FEDEPJ^   GOVERNMENT  CIVILIAN 
EMPLOYEES 


MAXIMUM 

M.A>:iMUM 

LODGING 

.M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

-   (C) 

ALASKA:  (CONT'D) 

.. -..v..  ......... 

ST.  MARY'S 

$  77 

$  59 

$136 

06-01-93 

ST.  PAUL  ISLAND 

62 

63 

125 

10-01-93 

TAN ANA 

71 

67 

138 

10-01-93 

TOK 

05-02--09-30 

60 

58 

118 

05-02-94 

10-01--05-01 

51 

57 

108 

01-01-94 

UMIAT 

97 

63 

li60 

12-01-90 

VALDEZ 

05-01--09-14 

95 

61 

1-56 

05-01-94 

09-15--04-30 

79 

59 

138 

01-01-94 

WAINWRIGHT 

90 

75 

165 

12-01-90 

WALKER  L-\KE 

82 

54 

136 

12-01-90 

WHANG ELL 

04-01--09-3G 

62 

71 

153 

04-01-94 

10-01--03-31 

69 

70 

139 

01-01-94 

YAKUTAT 

77 

58 

135 

11-01-93 

OTHER   3,  4,  6/ 

63 

48 

111 

01-01-93 

AMERICAN  SAMOA 

73 

■45 

121 

11-01-94 

GUAM 

155 

75 

230 

05-01-93 

HAWAII: 

ISLAND  OF  HAWAII:  HILO 

73 

■  61 

134 

06-01-93 

ISLAND  OF  .H-V^^AII:  OTHER 

111 

69 

180 

01-01-95 

isla::d  of  k.auai 

105 

70 

175 

01-01-95 

ISLA.ND  OF  KURE   1/ 

13 

—    13 

12-01-90 

ISL.A.ND  OF  >LAUI 

99 

76 

175 

01-01-95 

ISLAND  OF  O.AHU 

100 

67 

167 

01-01-95 

OTHER 

■■o 

62 

141 

06-01-93 

JOHNSTON  ATOLL  2/ 

22 

22 

44 

08-01-94 

MIDWAY  ISLANDS   1, 

13 

13 

12-01-90 

N'ORTHERIC  .'^1--.R1a:;a  1  SLi'»L'S  . 

ROTA 

48 

77 

125 

05-01-94 

SATPAi; 

89 

80 

169 

05-01-94 

TIMAi; 

50 

72 

122 

05-01-94 

OTHER 

20 

13 

33 

12-01-90 

PUERTO  RICO: 

BAY.AMON 

05-01--11-24 

107 

75 

182 

11-01-94 

11-25--04-30 

130 

77 

207 

11-25-94 
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EJ  PLOYEES 


LOCALITY 


JMI 


I 


EVELT 


PUERTO 
CAROL 

05-' 

11- 
FAJARI)0 

04 

12 
FT. 

05- 

11- 
MAYAG'J 
PONCE 
ROOS 

04 

12 
SABANi  i 

05 

11 
SAN 

05- 

11- 
OTHER 
VIRGIN 
ST 

04- 

12- 
ST.  J 

06- 

12- 
ST 

04- 

12- 
WAKE  IS 
ALL  OTH 


ICO: 

NA 

1--11-24  $107      $  75 

5--04-30  130        77 

(INCL  CEIBA,  LUQUILLO  AND  HUMACAO) 

-12-10  65        52 

-04-15  110        52 
BUCHANAN  (INCL  GSA  SERV  CTR,  GUAY'NABO) 
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MAXIMUM 

LODGING  M&IE 

AMOUNT  RATE 

(A)    +  (B) 


MAXIMUM 
PER  DIEM 

RATE 
=   (C) 


(CONT'D) 


1- 

5- 
EZ 


-11- 
-0-.' 


24 
30 


RO.^DS 
6- -12-10 
1--04-15 

SECA 
1--11-24 
5 -.-04 -30 


107 
130 

85 
96 

65 
110 

107 
130 


75 
77 
65 
75 

52 
52 

75 
77 


JtAN  (INCL  S.^\'  JUAN  COAST  GUARD  UNITS) 
)l--ll-?4  107        75 

5--Oi.-3u  130        77 

7/  63        52 

SLANDS  OF  THF.  L.?  : 

cfeoix 


5- -]/-!:- 
5--04-14 
)HN 

)1--12-14 
5--05-31 
THO.'^L-=-.S 
7--12-17 
8--04-- 

R  LCC:^LITIES 


•.J 

/ 


119 
169 

255 
370 

141 
220 

"■A 


73 
78 

78 
90 

]0C 

114 

25 

13 


$182 
207 

117 
162 

182 

207 

450 

171 

117 
162 

182 
207 

182 

207 
115 


192 
247 

333 
460 


334 
55 
33 


EFFECTIVE 
DATE 


0 


11-01-94 
11-25-94 

10-01-93 
12-11-93 

11-01-94 
11-25-94 
08-01-92 
09-01-93 

10-01-93 
12-11-93 

11-01-94 
11-25-94 

11-01-94 
11-25-94 
08-01-92 


08-01-94 
12-15-94 

11-01-94 
12-15-94 

08-01-94 

12-1P-94 
10-01-94 
12-01-90 
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Footnotes 

1  Commercial  facilities  are  not  available. 
The  meal  and  incidental  expense  rate  covers 
charges  for  meals  in  available  facilities  plus 
an  additional  allowance  for  incidental 
expenses  and  will  be  increased  by  the 
amount  paid  for  Government  quarters  by  the 
traveler. 

^Commercial  facilities  are  not  available. 
Only  Government-owned  and  contractf)r 
operated  quarters  and  mess  are  available  at 
this  locality.  This  per  diem  rate  is  the  amount 
necessary  to  defray  the  cost  of  lodging,  meals 
and  incidental  expenses. 

'On  any  day  when  U.S.  Government  or 
contractor  quarters  are  available  and  U.S. 
Government  or  contractor  messing  facilities 
are  used,  a  meal  and  incidental  expense  rate 
of  S19.65  is  prescribed  to  cover  meals  and 
incidental  expenses  at  Shemva  AFB.  Clear 
APS.  Galena  APT  and  King  Salmon  APT. 
This  rate  will  be  increased  by  the  amount 
paid  for  U.S.  Government  or  contractor 
quarters  and  by  S4  for  each  meal  procur(.'d  at 
a  commercial  facility.  The  rates  of  per  diem 
prescribed  herein  apply  from  0001  on  the  day 
after  arrival  through  2400  on  the  day  prior  to 
the  day  of  departure. 

••On  any  day  when  U.S.  Government  or 
contractor  quarters  are  available  and  U.S. 
Government  or  contractor  messing  facilities 
are  used,  a  meal  and  incidental  expense  rate 
of  S34  is  prescribed  to  cover  meals  and 
incidental  expen.ses  at  Amchitka  Island. 
.Alaska.  This  rate  will  be  increased  by  the 
amount  paid  for  U.S.  Government  or 
contractor  quarters  and  by  SIO  for  (-ach  meal 
procured  at  a  commercial  facility.  The  rales 
of  per  diem  prescribed  herein  apply  from 
0001  on  the  day  after  arrival  through  2400  on 
the  day  prior  to  the  day  of  departure. 

'On  any  day  when  U.S.  Government  or 
(.ontractor  quarters  are  available  and  U.S. 
(Jovernment  or  contractor  messing  facilities 
are  used,  a  meal  and  incidental  expense  rate 
of  .S25  is  prescribed  instead  of  the  rate 
prescrilied  in  the  table.  This  rate  will  be 
increased  by  the  amount  paid  for  U  .S. 
(Government  or  contractor  quarters. 

''The  meal  rates  listed  below  are  prescribed 
for  the  following  locations  in  .Alaska:  (;ape 
Lisburne  RRL,  Cape  .N'ewenham  KRL,  Capi; 
Romanzof  APT,  Fort  Yukon  RRL,  Indian  Mtn 
RRL,  Sparrevohn  RRL,  Tatalina  RRL.  Tin  Gitv 
RRL.  Barter  Island  AFS,  Point  Barrow  AFS. 
Point  Lay  AFS  and  Oliktok  AFS.  The  amnunt 
to  be  added  to  the  cost  of  government 
quarters  in  determining  the  per  diem  will  he 
.S;i ..SO  plus  the  following  amount; 


DOD  Personnel  

Non-DOD  Personnel 


Daily 
rate 


S13 
30 


'  (Eff  9-1-94)  A  per  diem  rate  of  S200 
(lodging  S148;  M&IE  S52)  will  be  in  effect  for 
Las  Ooabas.  Puerto  Rico,  during  the  .Annual 
Conference  of  the  National  .Association  of 
State  Boating  Law  .Administrators  (N.ASBLA) 
iieing  held  at  the  El  Conquistador  Resort  and 
Cx)unty  Club.  This  rate  will  be  in  effect  from 
4-12  September  1994  only  for  travelers 
attending  the  conference  and  only  for 
travelers  staying  at  the  El  Conquistador 
Resort 


Dated:  January  3,  1995. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc.  95-314  Filed  1-5-95;  8:45  am] 

BILLING  CODE  5000-04-M 

Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collections  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  .Act  (44  U.S.C. 
Chapter  35). 

Title;  Applicable  Form:  and  OMB 
Control  Number;  Air  Force  ROTC 
College  Scholarship  Application;  AF 
Form  113;  OMB  Control  Number 
0701-0101 
Type  of  Bequest:  Expedited 
Processing — Approval  date  requested: 
30  days  following  publication  in  the 
Federal  Register 
Xumber  of  Respondents:  2,000 
Responses  per  of  Respondent:  1 
Annual  Responses:  2,000 
Average  Burden  per.Response:  30 

minutes 
Annual  Burden  Hours:  1.000 
Needs  and  Uses:  The  information 
collected  hereby,  provides  the  DoD 
approving  authority  with  the  data 
necessary  to  evaluate  and  rule  on 
requests  from  the  puhlic  for  military 
aerial  support  at  community  relations 
Events 

Affected  Public:  Individuals  or 
households;  State  or  local 
governments;  Federal  agencies  or 
employees;  and  non-profit  institutions 

Frequency:  On  occasion 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  henefit 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent 
to  Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC. 
20503 

DOD  Clearance  Officer:  Mr.  William 
Pearce.  Wrilten-requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR.  1215  Jefferson  Davis  Highway. 
Suite  1204,  Arlington,  \'A  22202- 
4302. 


Dated:  January  3,  1^95. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

jFR  Doc.  95-315  Filed  1-5-95;  8:45  am| 

BILUNG  CODE  JO0O-O4-M 


DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

[Recommendation  94-6] 

Integration  of  DOE  Safety  Rules, 
Orders,  and  Other  Requirements 

AGENCY:  Defen.se  Nuclear  Facilities 

Safety  Board. 

ACTION:  Notice;  recommendation. 

SUMMARY:  The  Defense  Nuclear 
Facilities  Safety  Board  has  made  a 
recommendation  to  the  Secretary  of 
Energy  pursuant  to  42  U.S.C.  2286a 
concerning  Integration  of  DOE  Safely 
Rules,  Orders,  and  Other  Requirements. 
The  Board  requests  public  comments  on 
this  recommendation. 
DATES:  Comments,  data,  views,  or 
arguments  concerning  this 
recommendation  are  due  on  or  before 
February  6.  1095. 
ADDRESSES:  Send  comments,  data, 
\  iews,  or  arguments  concerning  this 
recommendation  to:  Defense  Nuclear 
Facilities  Safety  Board,  625  Indiana 
Avenue,  NW..  Suite  700,  Washington, 
DC  20004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M.  Pusateri  or  Carole  C. 
Morgan,  at  the  address  above  or 
telephone  (202)  208-6400. 

D.ited:  lanuary  2.  1995. 
fohn  T.  Conway. 

[Recommendation  94-5) 

The  Board  has  been  following  with 
considerable  interest  the  structure  of 
DOEs  nuclear  health  and  safety 
requirements  as  the  transition  is  being 
made  from  the  use  of  Orders  to 
rulemaking.  The  Board  recognizes  that 
the  change  has  been  prompted  bv 
provisions  of  the  Price/Anderson  .-\(.t 
.Amendments  of  1988.  the  need  for 
uniform,  enforceable  requirements,  and 
by  a  desire  of  the  Department  to  provide 
greater  opportunities  for  public  input 
into  the  process  for  establishment  of       * 
requirements.  Thus  the  Board 
understands  the  reasons  for 
development  and  promulgation  of 
nuclear  safety  requirements  through 
rulemaking.  However,  the  Board  has 
expressed  reservations  in  the  past  and 
remains  concerned  today  lest  the 
process  of  conversion  of  Orders  to  rules 
is  used  as  occasion  to; 
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mplementation  of 
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developed.  More 
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sMay  6. 1994  inquiry 
,  you  also 
the  need  for  interim 
revision,  and  compliance 
in  DOE  Orders  while 
promulgated, 
response  reflected  more 
process  that  has  been 
discussions  with  the 
staff.  It  stated  that: 
artment  is  committed  to  a 
based  safety  management 
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re  the  prevailing  means  by 
Ddpartment  identities 
objectives  that  are 
for  its  personnel,  and 
pirated  into  contracts, 
for  DOE  contractors, 
safety  Orders  are  being 
lules.  Rules  are  the 
which  the  DOE 
nding  requirements  of 
applicability  and  are  adopted 
t  le  Administrative 
/ct. 
Conlraijtors  are  expected  to 

a  rule  or  Order  when  it 
ffejctive.* 
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Documents  (S/RIDs)  are 
compilations  of  site  and 
He  requi-ements  contained 
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operate  facilities  or 
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workers  and  the  general 
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protection  of  workers  and  the  public 
extends  beyond  the  requirements  of 
rules.  In  that,  the  Board  definitely 
concurs.  It  is  the  compilation  of 
requirements  as  envisaged  for  RIDs  that 
represents  the  more  comprehensive  base 
upon  which  sites  and  facilities  are  to  be 
managed  from  the  environment,  health 
and  safety  viewpoint.  This  has  also  been 
the  thru.st  of  many  of  the  Board 
recommendations  dealing  with  Order 
compliance. 

However,  the  action  toward 
development  of  S/RIDs  has  been  slow. 
Requirements  in  Orders  have  been  and 
are  still  the  prevailing  DOE  means  for 
defining  safety  requirements  for 
contractors.  Requirements  in  Orders  are 
made  enforceable  by  incorporating 
Orders  into  contracts.  Therefore,  the 
Board  has  reviewed  a  number  of 
existing  M  &  O  contracts  relative  to 
provisions  for  Order  compliance.  The 
Board  has  also  examined  the  health  and 
safety  management  specifications 
included  in  several  recently  proposed 
contract  actions  (for  example,  at  Rocky 
Fiats  and  Hanford/Solid  Waste 
Management).  Performance  per 
conditions  specified  either  in  existing 
contracts  or  those  more  recently 
examined  will  not  in  our  view  assure 
delivery  of  the  safety  management 
programs  we  believe  that  the  Board  and 
the  Department  expect. 

Though  th^  Board  has  been  reassured 
bv  your  letter  of  October  21  and  by  other 
means  that  requirements  in  DOE  Orders 
are  to  remain  operative  until  replaced 
by  rules,  there  appears  to  be  contrary 
guidance  being  issued  to  the  field.  For 
example,  a  May  27, 1994  memorandum 
from  the  Assistant  Secretary  for  Defense 
Programs  provides  guidance  that  in 
effect  encourages  a  premature  shift  in 
resources  from  Order  compliance  to  rule 
compliance.  For  rules  that  will  have 
progressed  far  enough  in  the 
promulgation  process  that  only  a  few 
uionths  are  left  for  a  show  of 
compliance,  such  action  may  be 
appropriate  as  regards  establishing 
priorities  in  assigning  resources. 
However,  such  action  should  not  be 
construed  as  countenancing  relaxation 
of  net:essary  requirements  of  the 
existing  Order.  Moreover,  for  proposed 
rules  not  nearly  so  far  along  in  the  rule- 
making process,  impending 
developments  should  not  be  taken  as 
cause  for  a  slowdown  on  compliance 
efforts  or  the  upgrading  of  applicable 
recpiirements  now  in  Orders  and 
contracts. 

.\long  similar  lines,  the  Board  has 
notetl  a  November  30,  1994  advisory 
from  the  Albuquerque  field  office  to 
DOE  headquarters  (M.S.  Dienes  to  J. 
Fitzgerald)  that  a  hold  has  been  placed 


on  the  radiation  protection  functional 
appraisal  process  until  DOE  review  and 
approval  of  the  implementation  plans 
for  the  rule  have  been  completed.  There 
is  no  rational  justification  for  such 
deferral.  Such  action  suggests  that  field 
personnel  may  have  been  led  to  believe 
that  there  will  be  marked  differences 
between  those  radiation  protection 
programs  under  the  rule  and  the 
requirements  under  existing  Orders 
incorporated  in  contracts. 

The  provisions  of  the  contracts  and 
the  above-mentioned  advisories  by  DOE 
line  management  indicate  tliat  the 
integrated  use  of  nuclear  safety-related 
Rules,  Orders,  standards  and  guides  in 
defining  and  executing  DOE's  safety 
management  program  may  not  be 
sufficiently  well  understood  by  either 
the  M  &  O  contractors  or  DOE  managers. 
This  issue  was  raised  in  the  Board's 
letter  of  May  6,  1994  to  the  Department. 

Given  the  situation  as  described 
above,  the  Board  believes  that  further 
DOE  actions  are  needed  to  ensure  there 
is  no  relaxation  of  commitments  made 
to  achieve  compliance  with 
requirements  in  Orders  while  proposed 
rules  are  undergoing  the  development 
process.  These  actions  should  also 
provide  for  smooth  transition  of  Orders 
to  rules  once  promulgated.  Toward  that 
end,  the  Board  recommends  that  DOE: 

(1)  Widely  disseminate  the 
information  provided  to  the  Board  in 
response  to  our  May  6,  1994  letter  on 
DOE's  Safety  Management  Program,  and 
take  steps  to  ensure  that  key  technical 
and  contracts  personnel  are  well 
schooled  in  this  topic. 

(2)  Promptly  issue  appropriate 
directives  and  procedures  to  DOli 
Headquarters,  Field  Offices  and  O.IM 
contractors  which: 

(a)  Embrace  the  basic  principle  that 
work  already  commenced  or  planned  to 
develop  and  implement  requirements  in 
existing  or  revised  Orders  or  S/RIDS 
should  continue  while  rulemaking  is 
underway; 

(b)  Explain  in  detail  the  relationsliip 
between  safetv  requirements  contained 
in  Orders  in  6&M  contracts  and  those     • 
contained  in  new  rules,  and  the  proce.ss 
by  which  a  rule  may  "supersede  "  parts, 
or  the  entirety,  of  a  safety  Order; 

(c)  Explain  that  compliance  with  a 
requirement  whether  in  a  rule.  Order  or 
other  directive  is  not  accomplished  by 
submittal  of  an  adequate 
implementation  plan  but  requires 
completion  of  aciion  proposed  by  that 
plan: 

(d)  Provide  guidance  to  contractors 
and  DOE  program  offices  on  how  to 
coordinate  implementation  plans  for 
multiple  requirements  such  as  those  in 
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Orders,  rules,  S/RIDS  and  other  binding 
directives;  and, 

(e)  In  the  process  of  eliminating 
duplicate  requirements  and  in  arranging 
the  remaining  ones  along  more  user 
friendly  guidelines,  which  the  Board 
agrees  is  desirable,  ensure  that  existing 
requirements  that  are  necessary  and 
appropriate  are  not  relaxed  nor 
eliminated,  and  schedule  commitments 
for  achieving  compliance  are  not 
delayed. 

(3)  Ensure  that  compliance  with  the 
minimal  (base-line)  set  of  safety 
requirements  contained  in  Rules  is  not 
construed  as  full  compliance  with  all 
necessary  safety  requirements  and  does 
not  displace  effort  to  develop  and 
implement  through  RIDS  the  best 
nuclear  safety  requirements  and 
practices  embodied  in  rules.  Orders, 
standards,  and  other  safety  directives. 

(4)  Clearly  establish  such  line, 
oversight,  and  legal  responsibilities  for 
review  and  approval  of  contractual 
provisions  specify'ing  environment, 
health  and  safety  requirements  for  DOE 
contractors  to  ensure  that  the 
requirements-based  safety  management 
program  expected  by  the  DOE  will  be 
uniformly  developed  and  consistently 
imposed  across  the  complex. 

Defense  Nuclear  Facilities  Safety  Board 
DecemtK?r  29, 1994. 
The  Honorable  Hazel  R.  O'Leary, 
Secretary  of  Energy,  Washington.  DC  20585. 

Doar  Secretary  O'Leary:  On  December  29. 
1994.  the  Defense  Nuclear  Facilities  Safety 
Board,  in  accordance  with  42  U.S.C. 
2286a(5).  unanimously  approved 
Recommendation  94-5  which  is  enclosed  for 
your  consideration.  Recommendation  94-5 
deals  with  Integration  of  DOE  Safety  Rules. 
Orders,  and  Other  Requirements. 

42  U.S.C.  2286d(a)  requires  the  Board,  after 
receipt  by  you,  to  promptly  make  this 
recommendation  available  to  the  public  in 
the  Department  of  Energy's  regional  public 
reading  rooms.  The  Board  believes  the 
recommendation  contains  no  information 
which  is  classified  or  otherwise  restricted.  To 
the  extent  this  recommendation  does  not 
include  information  restricted  by  DOE  under 
the  Atomic  Energy  Act  of  1954.  42  U.S.C. 
2161-68.  as  amended,  please  arrange  to  have 
this  recommendation  promptly  placed  on  file 
in  your  regional  public  reading  rooms. 

The  Board  will  publish  this 
recommendation  in  the  Federal  Register. 

Sincerely. 
)ohn  T.  Conway, 
Chairman. 

IFR  Doc.  95-363  Filed  l-5-!»5;  8.45  am] 
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DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award;  In 
Support  of  U.S.  Historically  Black 
Colleges  and  Universities 

AGENCY:  U.S.  Department  of  Energy 
(DOE),  Pittsburgh  Energy  Technology 
Center  (PETC). 
action:  Notice  of  Restricted  Eligibility. 

SUMMARY:  The  Department  of  Energy 
(DOE),  Pittsburgh  Energy  Technology 
announces  that  pursuant  to  10  CFR 
600.7(b)(1),  and  in  support  of  the 
Metairie  Site  Office  (MSO),  it  intends  to 
conduct  a  competitive  Program 
Solicitation  No.  DE-PS22-95MT95001 
and  to  award,  on  a  restricted  eligibility 
basis,  financial  assistance  (grants)  to 
U.S.  Historically  Black  Colleges  and 
Universities  who  can  show  evidence  of 
a  collaborative  effort  with  industry,  in 
support  of  innovative  research  and 
advanced  concepts  pertinent  to  fossil 
resource  conversion  and  utilization. 
Proposals  will  be  subjected  to  a 
comparative  merit  review  by  a  DOE 
technical  panel,  and  awards  will  be 
made  to  a  limited  number  of  proposers 
on  the  basis  of  the  scientific  merit  of  the 
proposal,  application  of  relevant 
program  policy  factors,  and  the 
availability  of  funds.  The  solicitation  is 
expected  to  be  available  on  January  12, 
1995,  and  proposals  must  be  received  by 
the  designated  DOE  office  by  February 
28, 1995.  The  solicitation  will  be 
provided  on  a  3.5",  double-sided/high 
density  diskette,  using  Word  Perfect  5.1 
for  DOS. 

FOR  FURTHER  INFORMATION  CONTACT: 
U.S.  Department  of  Energy,  Pittsburgh 
Energy  Technology  Center,  Acquisition 
and  Assistance  Division,  P.O.  Box 
10940,  MS  921-143,  Pittsburgh,  PA 
15236,  Attn.:  Nancy  Toppetta. 
Telephone:  (412)  892-5715,  FAX:  (412) 
892-6216. 

Requests  for  solicitation  copies  must 
be  made  in  writing  or  be  transmitted  via 
facsimile  (FAX)  to  (412)  892-6212.  If  the 
diskette  version  of  the  solicitation  is 
incompatible  with  the  proposer's 
computer  system,  then  a  written  request 
should  be  made  for  a  paper  copy  in  lieu 
of  the  diskette. 
SUPPLEMENTARY  INFORMATION: 
Solicitation  Number:  DE-PS22- 
95MT95001. 

Title  of  Solicitation:  "Support  of 
Advanced  Fossil  Resource  Utilization 
Research  at  Historically  Black  Colleges 
and  Universities." 

Objective:  The  Department  of  Energy 
seeks  proposals  from  Historically  Black 
Colleges  and  Universities  (HBCUs)  and 
HBCU-affiliated  research  institutes  in 
collaboration  with  the  private  sector  for 


innovative  research  and  advanced 
concepts  pertinent  to  fossil  resource 
conversion  and  utilization.  The 
resultant  grants  are  intended  to 
maintain  and  upgrade  educational, 
training,  and  research  capabilities  of  our 
HBCUs  in  the  fields  of  science  and 
technology  related  to  fossil  energy 
resources;  to  foster  private  sector 
participation,  collaboration,  and 
interaction  with  HBCUs;  and  to  provide 
for  the  exchange  of  technical 
information  and  to  raise  the  overall 
level  of  HBCU  competitiveness  with 
other  institutions  in  the  field  of  fossil 
energy  research  and  development.  Thus, 
the  establishment  of  linkages  between 
the  HBCU  and  private  sector  fossil 
energy  community  is  critical  to  the 
success  of  this  program,  and  consistent 
with  the  Nation's  goal  of  ensuring  a 
future  supply  of  fossil  fuel  scientists 
and  engineers  from  a  previously  under- 
utilized resource. 

Eligibility:  Eligibility  for  participation 
in  this  Program  Solicitation  is 
redislricted  to  Historically  Black 
Colleges  and  Universities  (HBCUs)  and 
HBCU-affiliated  research  institutes,  and 
only  those  that  meet  all  of  the  following 
criteria  may  submit  applications  in 
response  to  this  solicitation:  the 
Principal  Investigator  or  a  Co-Principal 
Investigator  must  be  a  teaching 
professor  at  the  submitting  university 
listed  in  the  application;  and  at  least 
one  student  registered  at  the  university 
is  to  be  compensated  for  work 
performed  in  the  conduct  of  research 
proposed  in  the  application;  ond  each 
HBCU  applicant  must  refiect 
collaboration  with  industry,  i.e..  the 
private  sector.  Proposals  from  HBCU- 
affiliated  research  institutes  must  be 
submitted  through  the  college  or 
university  with  which  they  are 
affiliated.  The  university  {not  the 
university-affiliated  research  institute) 
will  be  the  recipient  of  any  resultant 
DOE  grant  award.  A  small  or  large 
business  enterprise  will  qualify  as  a 
"private"  sector  entity;  however,  the 
following  are  specifically  excluded  from 
recognition  as  private  sector 
collaborators:  Federal,  state  and/or  local 
government  agencies  and  non-HBCU 
colleges  and  universities.  Collaboration 
by  the  private  sector  with  the  HBCU 
may  be  in  the  form  of  cash  cost  sharing, 
consultation,  HBCU  access  to  industrial 
facilities  or  equipment,  experimental 
data  and/or  equipment  not  available  at 
the  university,  or  as  a  subgrantee/ 
subcontractor  to  the  HBCU. 

Areas  of  Interest:  In  order  to  develop 
a  focused  national  and  regional  program 
of  HBCU  research  on  fossil  technology 
and  resourt:es.  the  Department  is 
particularly  intere.sted  in  innovative 
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research  and 
pertinent  to 
and  utilization 
technical 


a  Ivanced  concepts 
foisil  resource  conversion 
limited  to  the  nine  (9) 
listed  below. 


topic  s 


Topic  1 — Advinced  Environmental 
Control  Techn  ology  for  Coal 

applic  ations  in  support  of 
Environmental  Control 
Coal  are  only  solicited 
following  subtopics: 

n 

Cleanup 
Efficiency  Emissions 


Grant 
Advanced 
Technology 
for  the 

Coal  Preparatk) 
Hot  Gas  Sfreafi 
Advanced 

Control 
Waste  Managikuent 


Higi 


Topic  2— Ad 

Grant  appl 
Advanced 
solicited  for 
Advanced 
Fluid  Bed 


V  int 


ced  Coal  Utilization 

icjations  in  support  of 
Utilization  are  only 
following  subtopics: 
Combustion  Systems 
Coribustion  (FBC)  ' 


Cos  I 

the 

Coil 


Topic  3 — Coa 

Grant  appli 
Liquefaction 
solicited  for 
Advanced 

Coal  to  Liqi^ds 
Advanced  Co 

Syngas  to 
Coal-Oil  Cop, 
Advanced  Caiph 


Liquefaction  Technology 

( ations  in  support  of  Coal 
1  echnology  are  only 
following  subtopics: 
Concepts  for  Conversion  of 


cepts  for  Conversion  of 
aids 
\i\)cesing 
sts 


Lq 


Energy 

Grant  appl 
Biotechnolog 
solicited  for 
Beneficiation 
Conversion  o 
Bioreactors 
Enhanced  Oi 


Recovery  of 
Recovery  of 
Oil-Field  ' 


Topic  6 — Ad 
Recovery  of 

Grant  appl 
Advanced  Tebhnology 
of  Natural  Gap 
following  su 
Advanced  Ge  otechnolo, 

Applicatioi  is 
Advanced  Cc  ncept 

Conversion 


Topic  7 — 

Consi 

Processing 


Grant  appl 
Advanced  Environmental 
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Topic  4 — Biotschnology  for  Fossil 


i  :ations  in  support  of 
for  Fossil  Energy  are  only 

following  subtopics: 
of  Coal  Resources 
))  Fossil  Energy  Resources 
d  Bioprocess  Efficiency 
and  Gas  Recovery 


t  le 


ai\ 


Topic  5 — Advanced  Recovery  of  Oil 

Grant  appli  :ations  in  support  of 

Advanced  Re  lovery  of  Oil  are  only 

solicited  for  tjie  following  subtopics: 

•ht  Oil 

•a\y  Oil 


Geo  iciance 


anced  Technology  for  the 
liatural  Gas 


i  cations  in  support  of 

for  the  Recovery 
are  only  solicited  for  the 
ics: 

!jv  in  Production 


's  for  Natural  Gas 
to  Liquids 

Advanced  Environmental 
deratio  is  in  the  Recovery  and 
ol  Oil  and  Natural  Gas 

cations  in  support  of 


Considerations  in  the  Recovery  and 
Processing  of  Oil  and  Natural  Gas  are 
only  solicited  for  innovative  methods 
and  concepts  that  allow  more  efficient, 
effective,  and  economical  reduction  of 
environmental  risk  from  the  processing 
and  primary,  secondary,  and  enhanced 
extraction  of  oil  and  natural  gas. 
Research  relating  to  open  oil  spill 
cleanup  technologies  will  not  be 
considered. 

Topic  8 — Heavy  Oil  Upgrading  and 
Processing 

Grant  applications  in  support  of 
Heavy  Oil  Upgrading  and  Processing, 
are  sought  for  the  following  subtopics: 

(a)  Improved  Understanding  of  the 
Chemistry  and  the  Thermodynamics  of 
Adding  Hydrogen  to  Hea\y  Feedstocks; 

(b)  Improved  Understanding  of  the 
Chemistry  and  the  Thermodynamics  of . 
the  Removal  of  the  Contaminants,  i.e., 
S.  .V.  O.  Metals,  etc.,  from  Heavy 
Feedstocks: 

(c)  Development  of  New  and  Less 
E.\ pensive  Means  for  Producing 
Hydrogen  from  Feedstocks  other  than 
Light  Hydro-carbons  which  are 
E.\cellent  Fuels  as  is; 

(d)Development  of  New  and  Less 
E.\pensive  Contaminant  Removal 
Processes  for  Heavy  Oils  along  with 
Environmentally  Acceptable  Means  of 
Disposing  of  the  Contaminants  when 
Removed; 

(e)  Development  of  New  Knowledge  to 
be  used  to  Improve  Catalytic  Cracking 
and  Hydrocracking  Catalysts  and 
Process;  and 

(0  Development  of  the  Knowledge. 
Catalysts  and  Processes  Necessary  to 
Eliminate  the  Production  of  Petroleum 
Coke  or  the  Ability  to  Liquefy  it  so  that 
it  can  be  Recycled  to  the  Refinery. 

Topic  »— Faculty/Student  Exploratory 
Grants 

DOE  is  .seeking  grant  applications 
from  HBCU  faculty  and/or  students  for 
a  supportable  basic  premise  on  any  one 
of  the  subtopics  covered  under  the 
above  eight  (8)  technical  topics.  DOE 
will  provide  "seed"  grants  to  the 
selected  HBCU(s)  to  enable  the  faculty 
and/or  student  researcher(s)  to  conduct 
the  proposed  exploratory  research  and 
further  develop  the  stated  premise.  This 
is  the  only  topic  (Topic  nine  (9))  under 
this  Program  Solicitation  that  does  not 
require  initial  private  sector 
collaboration  for  an  application  to  be 
considered  for  selection. 

Awards:  DOE  anticipates  issuing 
financial  assistance  (grants)  for  each 
project.  DOE  reser\'es  the  right  to 
support  or  not  support  any  or  all 
applications  received  in  whole  or  in 
part,  and  to  determine  how  many 


awards  may  be  made  through  the 
solicitation  subject  to  funds  available  in 
this  fiscal  year.  The  limitation  on  the 
maximum  DOE  ^nding  for  each 
selected  grant  to  be  awarded  under  this 
Program  Solicitation  is  as  follows: 


Maximum 

award 

Topics  1-8: 

To  12  months  grant  duration  .... 

S80.000 

13-24  months  grant  duration  .... 

140.000 

25-60  months  grant  duration  .... 

200,000 

Topic  9: 

To  12  months  grant  duration  .... 

10.000 

Approximately  one  million  dollars  is 
planned  for  this  solicitation.  The  total 
should  provide  support  for 
approximately  four  to  eight  R&D 
proposal  selections  (Topics  1-8),  and 
approximately  two  to  six  facility/ 
student  exploratory  proposal  selection 
(Topic  9). 

Solicitation  Release  Date:  The 
Program  Solicitation  is  expected  to  be 
ready  for  mailing  on  January  12,  199,=i. 
Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
instructions  and  forms  in  the  Program 
Solicitation.  To  be  eligible,  applications 
must  be  received  by  the  Department  of 
Energy  by  the  closing  date  stated  in  the 
solicitation. 
Debra  E.  Ball, 

Contracting  Officer.  Acquisition  and 
Assistance  Division. 
IFK  Doc.  95-141  Filed  1-5-95;  8:45  ami 
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Record  of  Decision  for  Remedial 
Actions  at  Operable  Unit  4,  Fernald 
Environmental  Management  Project, 
Fernald,  Ohio 

agency:  U.S.  Department  of  Energy. . 
action:  Notice. 

summary:  The  Record  of  Decision  (ROD) 
for  Operable  Unit  4  (0U4)  at  the  Fernald 
Environmental  Management  Project  was 
signed  by  the  Department  of  Energy  on 
November  3, 1994.  and  was  approved  by 
the  Environmental  Protection  Agency 
(EPA)  Region  V  on  December  7.  1994. 
with  concurrence  of  the  Ohio 
Environmental  Protection  Ageni.y.  This 
decision  was  made  in  accordance  with 
the  provisions  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liabilitv  Act 
(CERCLA).  42  U.S.C.  9601  et  seq.  For 
OU4  at  Fernald,  the  Department  has 
chosen  to  complete  an  integrated 
CERCLA/National  Environmeiital  Policy 
Act  (NEPA)  process.  To  support  the 
selection  of  a  remedy  for  OU4.  which 
includes  K-65  silo  wastes,  the 


Department  prepared  an  integrated 
Feasibility  Study/Proposed  Plan- 
Environmental  Impact  Statement  (FS/ 
PP-EIS)  (DOE/EIS-0195)  Subsequent  to 
the  public  involvement  opportunities  on 
the  draft  and  final  FS/PP-EIS 
documents,  and  after  having  considered 
the  comments  received,  a  remedy  was 
selected  in  a  joint  CERCLA/NEPA  ROD. 
The  Department  is  publishing  this 
Declaration  Statement  of  the  joint 
CERCLA/NEPA  ROD.  as  originally 
signed  in  November  1994,  as  specified 
in  the  Department  NEPA  regulations  {10 
CFR  1021.315(c)). 
FOR  FURTHER  INFORMATION  CONTACT: 

For  further  information  on  the 
CERCLA/NEPA  ROD  at  Fernald. 
contact:  Mr  Gary  Stegner,  Public  Affairs 
Specialist,  Fernald  Area  Office,  U.S. 
Department  of  Energv,  P.O.  Box  538705. 
Cincinnati,  Ohio  45253-8705.  (513) 
f.48-3014 

For  further  information  on  the  DOE 
.NEPA  process,  contact:  Ms.  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Oversight,  EH-25,  U.S.  Department  of 
Energv,  1000  Independence  Ave.  SVV.. 
Washington,  D.C.  20585.  (202)  .58fi-t600 
ur(800) 472-2756. 

Issued  in  Washington,  D  <;..  this  30th  day 
(if  December  1994 

Clyde  Frank, 

Ading  Assistant  Secretary  for  Envirnnmentul 
Management. 

SUPPLEMENTARY  INFORMATION:  The 
tollowing  is  the  verbatim  Declaration 
Statement  of  the  joint  CERCLA/NEPA 
ROD  for  Remedial  Actions  at  OU4  at 
Fernald,  Ohio. 

Site  Name  and  Location 

Fernald  Environmental  Management 
Project  (FEMP)  Site— Operable  Unit  4. 
Fernald.  Hamilton  County.  Ohio 

Statement  of  Basis  and  Puqiose 

This  deasion  document  presents  the 
selected  remedial  action  for  Operable 
Unit  4  of  the  Fernald  Site  in  Fernald. 
Ohio  This  remedial  action  was  selected 
in  accordance  with  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act 
(CERCLA),  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  tSARA). 
nnd  to  the  extent  practicable  40  Code  of 
Federal  Regulations  i.CFR)  Part  300,  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP). 

For  Operable  Unit  4  at  the  FEMP. 
DOE  has  chosen  lo  complete  an 
integrated  CERCLA/NEPA  process.  This 
decision  was  based  on  the  longstanding 
interest  on  the  part  of  local  stakeholders 
to  prepare  an  Environmental  Impact 
Statement  (EIS)  on  the  restoration 


activities  at  the  FEMP  and  on  the 
recognition  that  the  draft  document  was 
issued  and  pubUc  comments  rt^eived. 
Therefore,  this  single  document  is 
intended  to  serve  as  DOE's  ROD  for 
Operable  Unit  4  under  both  CERCLA 
and  NEPA:  however,  it  is  not  the  intent 
of  the  DOE  to  make  a  statement  on  the 
legal  applicability  of  NEPA  to  CERCLA 
actions. 

The  decision  presented  herein  is 
based  on  the  information  available  in 
tlie  administrative  record  for  Operable 
Unit  4  and  maintained  in  accordance 
with  CERCLA.  The  major  documents 
prepared  through  the  CERCLA  process 
include  the  Remedial  Investigation  (RI). 
the  Feasibility  Study  (FS),  and  the 
Proposed  Plan  (PP)  for  Operable  Unit  4. 
The  FS  and  the  PP  also  comprised 
DOE's  draft  EIS  and  were  made 
available  for  public  review  and 
comment.  This  decision  is  also  based  on 
the  public  hearing  held  on  March  21. 
1994.  in  Harrison.  Ohio,  and  the  public 
meeting  held  on  May  11, 1994,  in  Las 
Vegas.  Nevada  following  the  issuance  of 
the  Feasibility  Study /Proposed  Plan- 
Draft  Environmental  Impact  Statement 
(FS/PP-DEIS).  DOE  has  considered  all 
comments  received  during  the  public 
comment  period  on  the  FS/PP-DEIS  and 
following  issuance  of  the  finnl  EIS  in  the 
preparation  of  this  ROD. 

The  State  of  Ohio  concurs  vvitli  ihf 
remedy  and  the  applicable  or  relevant 
and  appropriate  requirements  (AR.ARs) 
put  forth  in  this  ROD  for  Operable  Unit 
4. 

Assessment  of  the  Site 

Actual  or  threatened  relea.ses  of 
hazardous  substances  from  Operable  . 
Unit  4,  if  not  addressed  by 
iniplenientiri^  tlie  response  ai;tioii 
selected  in  t.Kis  ROD.  may  present  an 
imminent  and  substantial  endangormeni 
to  public  health,  welfare,  or  the 
environment. 

Description  of  the  Remedy 

This  is  the  selected  remedial  a<:tion 
for  Operable  Unit  4.  one  of  five  operable 
units  at  the  FEMP.  The  materials  within 
Operable  Unit  4  exhibit  a  wide  range  of 
properties.  Most  notable  would  be  the 
elevated  direct  radiation  assodated  with 
the  K-63  residues  versus  the  much 
lower  direcl  radiation  as.sociated  with 
cold  metal  oxides  in  Silo  3.  Even  more 
significant  would  be  the  much  lower 
levels  of  corrtamination  asso<:iated  with 
the  soils  and  building  materials,  like 
con(.rete.  within  the  Operable  Unit  4 
Study  .^rea  To  account  for  these 
differences  and  for  the  varied  cleanup 
alternatives  applying  to  each  w.nste  t\'pe. 
Operable  Unit  4  was  segmented  into 


three  subunits.  These  subunits  are 
described  as  follows: 
Subunit  A:  Silos  1  and  2  contents  (K- 
65  residues  and  bentonite  clay)  and 
the  sludge  in  the  decant  sump  tank 
Subunit  B:  Silo  3  contents  (cold  metal 

oxides) 
Subunit  C:  Silos  1.  2.  3.  and  4 
structures:  contaminated  .soils  within 
the  Operable  Unit  4  boundary, 
including  surface  and  subsurface  soils 
and  the  earthen  berm  around  Silos  1 
and  2;  the  decant  sump  tank:  the 
radon  treatment  system;  the  concrete 
pipe  trench  and  the  miscellaneous 
concrete  structures  within  Openble 
Unit  4,  any  debris  (i.e.,  concrete, 
piping,  etc.)  generated  through 
implementing  cleanup  for  Subunits  A 
and  B.  and  any  perched  groundw.ater 
encountered  during  remedial 
activities. 

On  the  basis  of  the  evaluation  of  {Inai 
alternatives,  the  selected  remedy 
addressing  Operable  Unit  4  at  the  FEMP 
is  a  combination  of  Alternatives  3A.1/ 
V'it — Removal,  Vitrification,  and  Ofi-.'iite 
Disposal— Nevada  Test  Site  (NTS):  3B.1, 
Vit — Removal.  Vitrification,  and  Otf-site 
Disposal — NTS;  and  2C — Demolition, 
Removal  and  On-Property  Disposal. 
These  alternatives  apply  to  Subunits  .^. 
B,  and  C  respectively.  The  major 
components  of  the  selected  remedy 
include: 

•  Removal  of  the  contents  of  Silos  1, 
2,  and  3  (K-65  residues  and  cold  metal 
oxides)  and  the  decant  sump  tank 
sludge. 

•  Vitrification  (glassification)  to 
stabilize  the  residues  and  sludges 
removed  from  the  silos  and  de<:ant 
sump  tank. 

•  Off-site  shipment  for  disposal  at  the 
NTS  of  the  vitrified  contents  of  Silos  1, 
2.  3.  and  the  decant  sump  tank. 

•  Demolition  of  Silos  1.  2,  3,  and  4 
and  decontamination,  to  the  extent 
practicable,  of  the  concrete  rubble, 
piping,  and  other  generated 
construction  debris. 

•  Removal  of  the  earthen  berms  and 
excavation  of  contaminated  soils  within 
the  boundary  of  Operable  Unit  4  to 
achieve  remediation  levels.  Pla<:emunt 
of  clean  backfill  to  original  grade 
following  exca\'ation. 

•  Demolition  of  the  vitrification 
treatment  unit  and  associated  facilities 
after  use.  Decontamination  or  recytiling 
of  debris  prior  to  disposition. 

•  On-property  interim  storage  of 
fxcavated  contaminated  soils  and 
contaminated  debris  in  a  manner 
consistent  with  the  approved  Work  Plan 
for  Removal  .Action  17  (improved 
storage  of  soil  and  debris)  pending  fiaal 
dispasition  in  accordance  with  the 
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and  treatment  as  required 
inated  perched 
encountered  during 
vities 

of  Operable  Unit  4 
debns  and  soils 
th  the  Rerords  of  Decision 
v,.nits  3  and  5  respectively, 
speiifies  off-site  disposal 
)ntents  of  Siios  1,  2  and  3 
it  the  time  of  the  signing 
The  Department  of 

Operations  Office 
in  the  process  of  preparing 
vironmentai  impact 
Sj  under  NEPA  for  the 
orOperable  Unit  4 
are  not  proposed  to  begin 
planned  completion  of 
Ie  NTS. 

date  of  completion  of  the 
is  December  1995,  at 
Record  of  Decision  is 
)e  issued.  Shipments  of 
generated  from  the 
of  Operable  Unit  4  are  not 
begin  until  mid-1997, 
d  be  after  the  planned 
Df  the  NTS  site-wide  EIS. 
timeframes.  DOE  does  not 

NTS  EIS  schedule  will 
npact  the  Operable  Unit  4 
schedule  discussed  in  the 
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t  -ansportation  to  the  NTS  for 
purpose  of  this  interim 
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the  Operable  Unit  4  ROD. 
I  a  manner  protective  of 
th  and  the  environment.  It 
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approximately  90  days  of  vitrification 
production. 

The  decision  regarding  the  final 
disposition  of  the  remaining  Operable 
Unit  4  contaminated  soil  and  debris  will 
be  placed  in  abeyance,  until  completion 
of  the  Records  of  Decision  for  Operable 
Units  3  and  5  remedial  actions,  in  order 
to  take  hill  advantage  of  planned  and  in 
progress  waste  mininiization  treatment 
processes  by  these  operable  units. 
Further  thi>  strategy  enables  the 
integration  of  disposal  decisions  for 
contaminated  soils  and  debris  on  a  site- 
wide  basis. 

In  the  unlikely  event  unforeseen 
circumstances  preclude  the  integration 
of  Operable  Unit  4  soil  and  debris  into 
the  Operable  Unit  3  and/or  Operable 
Unit  5  treatment  and  disposal  decisions, 
the  disposal  decision  for  Operable  Unit 
4  contaminated  soils  and  debris  will  be 
documented  in  a  ROD  amendment  for 
Operable  Unit  4  in  accordance  with 
Section  117(cj  of  CERCLA  and  United 
States  Environmental  Protection  Agency 
(EPA)  guidance.  The  ROD  amendment 
will  provide  the  public  and  the  EPA 
further  opportunity  to  review  and 
comment  on  the  final  disposal  option 
for  Operable  Unit  4  soils  and  debris.  A 
ROD  amendment  to  the  Operable  Unit  4 
ROD  will  not  be  necessary  in  the  event 
the  Operable  Unit  3  remedy  for  debris 
and  the  Operable  Unit  5  remedy  for 
contaminated  soils  can  be  feasibly 
implemented  for  Operable  Unit  4. 

In  reaching  the  decision  to  implement 
this  remedial  alternative.  DOE  evaluated 
other  alternatives  for  each  subunit,  in 
addition  to  no  action.  The  other 
alternatives  are:  (a)  Subunit  A— Silos  1 
and  2  Contents:  (1)  Removal,  Cement 
Stabilization,  Off-Site  Disposal  at 
Nevada  Test  Site;  (b)  Subunit  B— Silo  3 
Contents:  (1)  Removal,  Vitrification.  On- 
Property  Disposal;  (2)  Removal.  Cement 
Stabilization.  On-Property  Disposal;  (3) 
Removal.  Cement  Stabilization,  Off-Site 
Disposal  at  Nevada  Test  Site:  (c) 
Subunit  C~Silos  1,  2,  3.  and  4 
Structures,  Soils,  and  Debris:  (1) 
Demolition.  Removal,  Off-Site  Disposal 
at  Nevada  Test  Site;  (2)  Demolition, 
Removal,  Off-Site  Disposal  at  Permitted 
Commercial  Facility. 

A  description  of  the  alternatives  is 
provided  in  the  Decision  Summary  of 
the  ROD,  hereby  incorporated  by 
reference  for  DOE's  NEPA  ROD,  and  is 
available  in  the  Administrative  Record. 
CERCLA's  nine  criteria  set  forth  in  40 
CFR  Part  300.  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  were  used  to  evaluate 
the  alternatives.  The  selected  remedy 
represents  the  best  balance  among  the 
alternatives  with  respect  to  these  criteria 


and  is  the  environmentally  preferable 
alternative. 

The  preferred  alternative  for  Operable 
Unit  4  provides  the  best  performance 
when  compared  with  the  other 
alternatives,  with  respect  to  the 
evaluation  criteria.  This  remedy  will 
achieve  substantial  risk  reduction  by 
removing  the  sources  of  contamination, 
treating  the  material  which  poses  the 
highest  risk,  shipping  the  treated 
residues  off-site  for  disposal,  managing 
the  remaining  contaminated  soils  and 
debris  consistent  with  the  site-wide 
strategy.  The  selected  treatment 
alternative  both  reduces  the  mobility  oT 
the  hazardous  constituents  and  results 
in  significant  reduction  in  the  volume  of 
materials  requiring  disposal.  The 
selected  remedy  also  provides  the 
highest  degree  of  long-term 
protectiveness  for  human  health  and  the 
environment. 

Statutory  Determinations 

The  selected  remedy  is  protective  of 
human  health  and  the  environment, 
complies  with  Federal  and  State 
requirements  that  are  legally  applic;able 
or  relevant  and  appropriate  to  the 
remedial  action,  and  is  cost  effective. 
This  remedy  utilizes  permanent 
solutions  and  alternative  treatment  (or 
resource  recovery)  technologies  to  the 
maximum  extent  practicable,  and 
satisfies  the  statutory  preference  for 
remedies  that  employ  treatment,  and 
also  reduce  toxicity,  mobility,  or  voiunie 
as  a  principal  element.  This  remedy  will 
result  in  contaminated  debris  and  soil 
being  dispositioned  by  Operable  Units  3 
and  5.  respectively.  Because  this  remedy 
will  result  in  hazardous  substances  (i.e.. 
contaminated  soil  and  debris^  remaining 
on  site,  above  health-based  levels,  a 
review  will  be  conducted  every  five 
years  after  commencement  of  remedial 
action  to  ensure  that  the  remedy 
continues  to  provide  adequate 
protection  of  human  health  and  the 
environment. 

All  practical  means  to  avoid  or 
minimize  environmental  harm  from 
implementation  of  the  selected  remedy 
have  been  adopted-  During  excavation 
activities,  sediment  controls  will  be 
implemented  to  eliminate  potential 
surface  water  runoff  and  sediment 
deposition  to  Paddys  Run.  Final  site 
layout  and  design  will  include  all 
practicable  means  (e.g..  sound 
engineering  practices  and  proper 
construction  practices)  to  minimize 
environmental  impacts. 

|FR  Dot.  9.5-;!45  Filed  1-5-9.5:  8:45  ami 
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Advisory  Committee  on  Human 
Radiation  Experiments 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Under  the  provisions  of  the 
l-ederal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463.86  Stat.  770),  notice  is 
hereby  given  of  the  following  meeting: 

DATE  AND  TIME: 
f.iiiuary  19,  1995,  9:00  a.m.  -  5:00  p.m. 
January  20,  1995.  8:00  a.m.  -  4:30  p.m. 

PLACE:  Omni  Shoreham  Hotel.  2500 
t;,ilv('rt  Street,  N.W..  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Klaidman.  Advisory  Committee 
on  Human  Radiation  Experiments.  172fi 
M  Street.  NVV,  Suite  600.  Washington, 
DC  20036.  Telephone:  (202)  2^4-9795 
Fax:(202)  254-9828 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Committee 

Tile  Advisory  Comm.ittee  on  Human 
Radiation  Experiments  was  established 
hv  the  President,  Executive  Order  No. 
12991,  January  15,  1994,  to  provide 
advice  and  recommendations  on  the 
t'thical  and  scientific  standards 
applicable  to  human  radiation 
experiments  carried  out  or  sponsored  by 
the  United  States  Government.  The 
.'\dvisory  Committee  on  Human 
Radiation  Experiments  reports  to  the 
Human  Radiation  Interagency  Working 
Group,  the  members  of  which  include 
the  Secretary  of  Energy,  the  Secretary  of 
Defen.se,  the  Secretary  of  Health  and 
Human  Services,  the  Secretary  of 
Veterans  Affairs,  the  Attorney  General, 
the  Adn-iinistrator  of  the  National 
Aeronautics  and  Space  Admini.stration, 
the  Director  of  Central  Intelligence,  and 
the  Director  of  the  Office  of 
Man.'ij^ement  and  Budget. 

Tentative  Agenda 

Thursday,  January  19. 1995 

9:00  a.m.  Call  to  Order  and  Opening 
Remarks 

9:1(1  n.m.  Discussion.  Committee 
.strategy  and  Direction 

12:15  p.m.  Lunch 

I'M)  p.m.  Discussion.  C.onrnittee 
.Strategy  and  Direction  (continued) 

5:00  p.m.  Meeting  Adjourned 

Friday.  January  20. 1995 

8:00  a.m.  Opening  Remarks 

8:05  a  m.  Public  Comment 

10:00  a.m.  Discussion.  Committee 
Strategy  and  Direction 

1 1:45  a.m.  Lunch 

1  15  p.m.  Discussion.  Committee 
Strategy  and  Direction  (continue) 

4.30  p.m  Meeting  .Adjourned 

A  final  agenda  will  be  available  at  the 
ineoting. 


Public:  Participation 

The  meeting  is  open  to  the  public. 
The  chairperson  is  empowered  to 
condut  t  the  meeting  in  a  fashion  that 
will  fa«.iiitate  the  orderly  conduct  of 
business.  .Any  memtierof  the  public 
who  wishes  to  file  a  written  statement 
with  the 

Advisory  Committee  will  be 
permitted  to  do  so.  either  before  or  after 
the  meeting  Members  of  the  pubiic  who 
wish  to  make  a  five-minute  oral 
statement  should  contact  Kristin  Crottv 
of  the  AdA'isory  Committee  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  at 
least  five  business  days  prior  to  the 
meeting  and  reasonable  provisions  will 
be  made  to  include  the  presentation  on 
the  agenda.  This  notice  is  being 
published  less  than  15  days  before  the 
date  of  the  meeting  due  to  programmatic 
issues  that  had  lo  he  resolved  prior  to 
publication. 

Transcript 

Available  for  public  review  and 
copying  at  the  Qffit:e  of  the  Advisory 
Committee  at  the  add.-ess  listed  above 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  holidavs. 

Dated:  January  3.  1995. 
Rachel  Murphy  Samuel. 
Acting  Deputy  Advisory  Cnmmittef 
Miinagfrnent  Uffirer 
IFK  Udc.  95-:t46  Filed  1 -5-9.5.  »  45  ami 
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Federal  Energy  Regulatory 
Commission 

(Docket  No.  CP95-1 36-000] 

Florida  Gas  Transmission  Co.;  Notice 
of  Request  Under  Blanket 
Authorization 

Dec  tfnilxT  :io.  \9<H. 

Take  noti(.e  that  on  December  27. 
1994,  Florida  Gas  Transmission 
Company  (FGT),  140C  Smith  Street. 
Houston,  Te.xas  77002.  filed  in  Docket 
No.  CP95-1 36-000  a  request  pursuant  to 
Sections  157.205  and  157  212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  construct 
and  operate  a  new  bi-directional  meter 
station  and  approximately  800  feet  of 
12-in(.h  lateral  line  connecting  to  FGTs 
30-iacli  mainline  in  Mobile  County. 
Alabama,  to  accommodate  natural  gas 
deliveries  to  and  from  Bay  Gas  Storage 
Company,  Ltd.  (Bay  Gas),  under  FGTs 
blanket  certificate  issued  in  Docket  No. 
CP82-553-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act.  all  as  set  forth  in 
the  request  which  is  on  file  with  the 


Commission  ar.d  open  to  public 
inspection. 

FGT  states  that  Bay  Gas  l;as  requested 
FGT  to  construct  and  operate  a  new  bi- 
directional meter  station  and 
approximately  800  feet  of  12-inch  lateral 
to  accommodate  the  transportation  of 
natural  gas,  to  and  from  Bay  Gass 
existing  20-inch  pipeline  that  leads  to 
the  Mcintosh  underground  storage 
cavern.  FGT  states  that  the  maximum 
gas  quantity  that  FGT  will  deliver  into 
the  subject  meter  station  is  75,000 
MMBtu  per  day;  and  27,375.000  MMBfu 
per  year.  FGT  state?  that  the  proposed 
gas  quantity  has  no  incremental  affect 
on  FGT  and  therefore,  will  not  impact 
its  peak  day  and  annual  gas  deliveries. 
FGT  states  that  Bay  Gas  shall  reimburse 
FGT  for  all  construction  costs; 
approximately  S285.000. 

Any  person  or  the  Commission's  .«taff 
may.  within  45  days  after  i.ssuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Comnii.s,sion's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  Section  157.205  of  t.he 
Regulations  under  the  National  Gas  .Act 
(18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  is  deemed  to  be  authorized 
effective  on  the  day  after  the  time 
allowed  for  filing  a  protest.  If  a  prot«jst 
is  filed  and  not  withdrawn  within  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
I.oi.s  D.  Cashell. 
Srrrrtarv 
IFR  Dor.  4t-.;74  Filed  1-5-95;  H  45  -iw] 

BILLIftC  CODE  671 7-«1-M 


[Docket  No.  ER95-297-000,  et  al.J 

PECO  Energy  Company,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

Dei:i-rr.t)er  iO.  1994. 

Tdke  notice  that  the  followins  trliiigs  haw 
lieen  nvAiiv.  with  the  Commission: 

1.  PKCO  Energy  Company 

!D(M  kr!  \o.  FK95-^9:-00()l 

Take  notice  that  on  Decem.ber  20, 
1994.  Pi;c:0  Energy  Company  (PECO), 
tendered  for  filing  an  agreement 
between  PECO  and  Louis  Drevfgs 
Electric  Power  Inc.  (LDEP)  dated 
September  23.  1994. 

PECO  states  that  the  Agreement  si'ts 
forth  the  terms  and  conditions  for  the 
sale  ol  system  energy  which  it  expects 
to  have  available  for  sale  from  time  to 
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time  and  th^  purchase  of  which  will  be 
I  advantageous  to  LDEP. 
that  the  Commission 
a  ^reement  to  become 
ixty  days  from  the  date  of 


economica 
PECO  requests 
permit  the 
effective  in 
filing. 

PECO  staHes 
has  been 
furnished  tc 
Utility 

Comment 
accordance 
at  the  end  o 


that  a  copy  of  this  filing 
,t  to  LDEP  and  will  be 
the  Pennsylvania  Public 
nission. 

date:  January  13. 1995,  in 
with  Standard  Paragraph  E 
this  notice. 


2.  Central  Vermont  Public  Service 
Corporatioi  i 


(Docket  No 

Take  notifce 
1994,  Centril 
Corporatior 
for  filing 
InterCoast 
and  Catex  V 
FERC  Electi  i 
provides  foi 
of  power  a 
Vermont's 

Central 
the  Commi 
the  service 
effective  on 

Commen 
accordance 
at  the  end 


aR95-298-0OOl 

that  on  December  20, 
Vermont  Public  Service 
(Central  Vermont),  tendered 
Agreements  with 
F  ower  Marketing  company 
itol  Electric  Inc.  under  its 
ic  Tariff  No.  5.  The  tariff 
the  sale  by  Central  Vermont 
energy  at  or  below  Central 
(ally  allocated  costs. 
V  srmont  requests  waiver  of 
ion's  regulations  to  permit 
igreement  to  become 
December  22. 1994. 
date:  January  13,  1995,  in 
with  Standard  Paragraph  E 
this  notice. 


Se  rvice 


and 


cfl 


Tie 


[Docket  No 

Take  not  ce 
1994,  Wisconsin 
Company  ( 
for  filing  a 
Interconnection 
Agreement 
Wisconsin 
(VVP&L). 
for  filing  b 
1994  (Docket 

VViscons  n 
determinec 
Interconnection 
'Wisconsin 
necessary 
related  faci  1 
effective 

Copies  0 
on  WP&L 
Commissidn 

Commer  t 
accordanc* 
at  the  end 


JMI 
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and  385.207,  a  petition  for  waivers  and 
blanket  approvals  under  various 
regulations  of  the  Commission,  and  an 
order  accepting  its  Rate  Schedule  No.  l, 
to  be  effective  the  earlier  of  February  18, 
1995,  or  the  date  of  a  Commission  order 
granting  approval  of  this  Rate  Schedule. 

WPS  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer  and  broker  In  transactions 
where  WPS  purchases  power,  including 
capacity  and  related  services  from 
electric  utilities,  qualifying  facilities  and 
independent  power  producers,  and 
resells  such  power  to  other  purchasers. 
WPS  will  be  functioning  as  a  marketer. 
In  WPS's  marketing  transactions.  WPS 
proposes  to  charge  rates  mutually 
agreed  upon  by  the  parties.  In 
transactions  where  WPS  does  not  take 
title  to  the  electric  power  and/or  energy. 
WPS  will  be  limited  to  the  role  of  a 
broker  and  will  charge  a  fee  for  its 
services.  WPS  is  not  in  the  business  of 
producing  or  transmitting  electric 
power.  WPS  does  not  currently  have  or 
contemplate  acquiring  title  to  any 
electric  power  transmission  facilities. 

Rate  Schedule  No.  1  provides  for  the 
sale  of  energy  amd  capacity  at  agreed 
prices. 

Comment  date.  January  13.  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Wisconsi  n  Electric  Power  Company        5.  Florida  Power  &  Light  Company 


;R95-299-000| 

that  on  December  16. 
Electric  Power 
Visconsin  Electric),  tendered 
evision  to  the 

and  Interchange 
between  itself  and 
ower  and  Light  Company 
Agreement  was  accepted 
letter  dated  September  16, 
No.  ER94-1347-000). 
Electric  and  WP&L  have 
that  theCenterville 

is  no  longer  required. 
Electric  shall  remove  all 
I  letering  equipment  and 
ities.  The  parties  request  an 

sixty  days  after  filing, 
the  filing  have  been  served 
ind  the  Public  Service 
of  Wisconsin, 
dafe:  January  13.  1995,  in 
with  Standard  Paragraph  E 
)f  this  notice. 


dite 


4.  WickJar  d  Power  Services 

(Docket  No  ER95-30O-O00i 

Take  nolice  that  on  December  20, 
1994.  Wii  1  land  Power  Services  (WPS), 
tendered  fi  ir  filing  pursuant  to  Rules  205 
and  207  of  the  Commission's  Rules  of 
Practice  arid  Procedure,  18  CFR  385.205 


(Docket  No.  ER95-301-O0O1 

Take  notice  that  on  December  20. 
1994,  Florida  Power  &  Light  Company 
(FPL),  tendered  for  filing  proposed 
Service  Agreements  with  Louis  Dreyfus 
Electric  Power  Inc.  for  transmission 
service  under  FPL's  Transmission  Tariff 
Nos.  2  and  3. 

FPL  requests  that  the  proposed 
Service  Agreements  be  permitted  to 
become  effective  on  January  20, 1995.  or 
as  soon  thereafter  as  practicable. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  regulations. 

Comment  date:  January  13, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Florida  Power  &  Light  Company 

(Docket  No.  ER95-302-O001 

Take  notice  that  on  December  20, 
1994.  Florida  Power  &  Light  Company 
(FPL),  tendered  for  filing  proposed 
Service  Agreements  with  Fort  Pierce 
Utilities  Authority  for  transmission 
service  under  FPL's  Transmission  Tariff 
Nos.  2  and  3. 

FPL  requests  that  the  proposed 
Service  Agreements  be  permitted  to 
become  effective  on  January  1.  1995.  or 
as  soon  thereafter  as  practicable. 


FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  thf 
Commission  s  regulations. 

Comment  date  January  13. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Florida  Power  Corporation 

[Docket  No.  ER95-303-O00J 

Take  notice  that  on  December  20. 
1994.  Florida  Power  Corporation  (FPC). 
tendered  for  filing  a  service  agreement 
for  transmission  service  resale  with 
Louis  Dreyfus  Electric  Power  Inc.  under 
Florida  Power's  existing  T-1 
Transmission  Tariff.  This  involves 
transmission  service  to  be  provided  to 
Louis  Dreyfus  Electric  Power  at  all 
existing  and  future  interconnection  of 
FPC. 

FPC  requests  a  waiver  of  the 
Commission's  60-day  notice 
requirement  to  allow  FPC  and  Enron's 
Agreement  to  become  effective 
December  21. 1994. 

Comment  date:  January  13. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

8.  Florida  Power  Corporation 

[Docket  No.  ER95-304-O001 

Take  notice  that  on  December  20, 
1994,  Florida  Power  Corporation  (FPC), 
tendered  for  filing  a  service  agreement 
for  transmission  service  resale  with 
Enron  Power  Marketing.  Inc.  under 
Florida  Power's  existing  T-1 
Transmission  Tariff.  This  involves 
transmission  service  to  be  provided  to 
Enron  at  all  existing  and  future 
interconnections  of  FPC. 

FPC  requests  a  waiver  of  the 
Commission's  60-day  notice 
requirement  to  allow  FPC  and  Enron's 
Agreement  to  become  effective 
December  21. 1994. 

Comment  date:  January  13.  1995.  in 
accordance  with  Standard  Paragraph  F. 
at  the  end  of  this  notice. 

9.  Transco  Power  Trading  Company 

(Docket  No.  ER95-305-O001 

Take  notice  that  on  December  20, 
1994,  Transco  Power  Trading  Comp;ni\ 
(TPT),  tendered  for  filing  pursuant  to 
Rule  205. 18  CFR  385.205.  an 
application  for  waivers  and  blanket 
approvals  under  various  regulations  ot 
the  Commission  and  for  an  order 
accepting  its  FERC  Electric  Rate 
Schedule  No.  1  to  be  effective  on  thi; 
earlier  of  February  18, 1995  or  the  dato 
of  the  Commission's  order  herein. 

TPT  is  a  subsidiary  of  Transco  Gas 
Marketing  Company,  with  its  principal 
place  of  business  at  9821  Katy  Freew.n\ 
Houston,  Texas  77024.  TPT  intends  to 
engage  in  electric  power  and  energ\ 


transactions  as  a  marketer  and  a  broker. 
In  transactions  where  TPT  sells  electric 
energy,  it  proposes  to  make  such  sales 
at  rates,  terms,  and  conditions  to  be 
mutually  agreed  upon  with  the 
purchasing  party,  TPT  is  not  in  the 
business  of  generating,  transmitting,  or 
distributing  electric  power. 

Comment  date:  Januan,-  13,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  William  R.  Gregory 

[Ducket  No.  ID-2861-OOOi 

Take  notice  that  on  December  16, 
1994,  William  R.  Gregory  (Applicant), 
tendered  for  filing  a  supplemental 
application  under  Section  305(b)  of  the 
Federal  Power  Act  to  hold  the  following 
positions: 

President,  CEO  and  Director,  Edison 
Sault  Electric  Co.  (Edison) 

Director,  First  of  America  Bank- 
Michigan,  N.A.  (FABM) 

Director,  First  of  America  Bank- 
Northern  Michigan  (FABNM) 

Comment  da/e;  January  13,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Tenaska  III  Texas  Partners 

[Docket  No.  QF88-295-00f>] 

On  December  21,  1994,  Tenaska  III 
Texas  Partners  (Tenaska),  tendered  for 
filing  an  amendment  to  its  filing  in  this 
docket. 

The  amendment  pertains  to 
information  relating  to  the  ownership 
structure  of  Tenaska's  cogeneration 
facility.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

Comment  date:  January  18,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E.. 
Washington.  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Casheli, 

Secretary. 

[FR  Doc.  95-320  Filed  1-5-95;  8:45  ami 
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[Docket  No.  ER95-309-000] 

Appalachian  Power  Company;  Notice 
of  Filing 

December  30. 1994. 

Take  notice  that  on  December  21, 
1994.  Appalachian  Power  Company 
(APCo).  tendered  for  filing  with  the 
Commission  new  Electric  Service 
Agreements  that  were  executed  on 
December  1, 1994.  by  APCo  and  its 
following  wholesale  customers. 

a.  Black  Diamond  Power  Company — 
East  Hartland 

b.  Black  Diamond  Power  Company — 
Elkhurst 

c.  Black  Diamond  Power  Company — 
Sophia 

d.  Elk  Power  Company — Clay 

e.  Elk  Power  Company — Reed's  Fork 

f.  Elkhom  Public  Service  Company — 
Crozier  #4 

g.  Elkhom  Public  Service  Company — 
Elkhom 

h.  Kimball  Light  &  Water  Company 
i.  Union  Power  Company — Mullens 
j.  Union  Power  Company — Pierpont 
k.  Union  Power  Company — Rhodell 
1.  United  Light  &  Power  Company 
m.  War  Light  &  Power  Company 

The  agreements  are  intended  to 
replace  the  existing  service  agreements 
between  APCo  and  the  companies  listed 
above,  which  expired  on  November  30. 
1994. 

APCo  proposes  an  effective  date  of 
December  1. 1994.  and  states  that  a  copy 
of  its  filing  was  ser\ed  on  the  affected 
customers  and  the  Public  Service 
Commission  of  West  Virginia. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory'  Commission,  825 
North' Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  January  13,  1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Casheli, 

Secretary. 

[FR  Doc.  95-323  Filed  1-5-95;  8:45  ami 

BILUNG  CODE  6717-01-M 


[Docket  Nos.  ER94-1 505-000,  ER95-42- 
000,  ER9S-70-000  and  ER95-81-000] 

Illinois  Power  Company;  Notice  of 
Filing 

Decemt)er30, 1994. 

Take  notice  that  on  December  21, 
1994,  Illinois  Power  Company  (IPC), 
tendered  for  filing  an  amendment  to  the 
agreements  between  IPC,  Louis  Dreyfus 
Electric  Power  Inc.,  Electric 
Clearinghouse,  Inc.,  AES  Power,  Inc. 
and  Enron  Power  Marketing.  Inc.  in  the 
dockets  listed  above.  IPC  states  that  the 
purpose  of  this  amendment  is  to  revise 
the  charges  when  IPC  is  buying  from  a 
third  party  and  selling  to  any  of  the 
above  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E..  Washington, 
D.C.  20426.  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  January  13.  1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  Jo  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheli. 
Secretary. 
[FR  Doc.  95-322  Filed  1-5-95:  8:45  am) 

BILUNG  CODE  6717-01-M 


[Docket  No.  ER95-306-000] 

Northeast  Utilities  Service  Company; 
Notice  of  Filing 

December  30. 1994. 

Take  notice  that  on  December  20. 
1994.  Northeast  Utilities  Ser\ice 
Company  (NUSCO).  on  behalf  of  The 
Connecticut  Light  and  Power  Company. 
Western  Massachusetts  Electric 
Company.  Holyoke  Water  Power 
Company.  Holyoke  Power  and  Electric 
Company,  and  Public  Service  Company 
of  New  Hampshire,  tendered  for  filing: 
Agreement  Regarding  Transmission  and 
Interconnection  Arrangements  For  The 
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Ahresco  Pit  sfield  Cogeneration  Plant, 
between  NL  SCO  and  AlU^sco  Pittsfield 
Limited  Parnership  (Altresco); 
Transmissic  n  Tariff  1  and  2  Service 
Agreements  between  NUSCO  and 
Altresco;  an  i  Altresco  Pittsfield,  LP. 
Tax  Indemnity  Agreement,  between 
NUSCO  and  Altresco. 

In  this  filing.  NUSCO  requests  that: 
(1)  The  Transmission  Tariff  1  Service 
Agreement  Supersede  the  Firm 
Transmissic  n  Service  Agreement 
between  NL  SCO  and  New  England 
Power  Com  >any  (NEP),  and  that  the 
Firm  Transr  lission  Service  Agreement 
be  terminal*  d  as  of  the  effective  of  the 
Tariff  1  Serv  ice  Agreement;  and  92)  the 
Transmission  Tariff  2  Service 
Agreement  •  upersede  the  Non-Firm 
Transmissic  n  Service  Agreement 
between  NL  SCO  and  NEP.  and  that  the 
Non-Firm  T  ansmission  Service 
Agreement  lie  terminated  as  of  the 
effective  date  of  the  Tariff  2  Service 
Agreement. 

NUSCO  si  ates  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commissior  's  regulations. 

Any  perse  n  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regu  latory  Commission.  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426.  n  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  a  nd  Procedure  (18  CFR 
385.211  anc  18  CFR  385.214).  All  such 
motions  or  jirotests  should  be  filed  on 
or  before  Jar  uary  13. 1995.  Protests  will 
be  consider  id  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  w  ill  not  serve  to  make 
protestants  jarties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  r  lotion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commissior  and  are  available  for  public 
inspection. 
Lois  D.  Cash^, 
Secretary. 
|FR  Dor  95-124  Filed  1-5-95;  8:45  am) 
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[Docket  No.  I  A92-&-000] 
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varlia  Power  &  Light  Company; 
Estatilishing  Hearing 


1994. 

8.  1994.  the  Chief 
issued  a  letter  under 
I  ithority  noting  Pennsylvania 
t  Company's  (PP&L) 
t  with  respect  to  certain 
of  the  Division  of 


Audits.'  PP&L  was  requested  to  advise 
whether  it  would  agree  to  the 
disposition  of  the  contested  matters 
under  the  shortened  procedures 
provided  for  by  Part  41  of  the 
Commission's  Regulations.  18  CFR  Part 
41. 

By  letter  dated  December  6, 1994, 
PP&L  responded  that  it  did  not  consent 
to  the  shortened  procedures.  Section 
41.7  of  the  Commission's  Regulations 
provides  that  in  case  consent  to  the 
shortened  procedures  is  not  given,  the 
proceeding  will  be  assigned  for  hearing. 
Accordingly,  the  Secretary,  under 
authority  delegated  by  the  Commission, 
will  set  the  matters  for  hearing. 

Any  interested  person  seeking  to 
participate  in  this  docket  shall  file^ 
protest  or  motion  to  intervene  pursuant 
to  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  no  later  than  15  days  after  the 
date  of  publication  of  this  order  in  the 
Federal  Register. 

It  is  ordered: 

(A)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act,  the  provisions 
of  the  Federal  Power  Act,  particularly 
sections  205,  206,  and  301  thereof,  and 
pursuant  to  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
Chapter  I),  a  public  hearing  shall  be 
held  concerning  the  appropriateness  of 
PP&L's  practices  as  referred  to  above. 

(B)  A  Presiding  Administrative  Law 
Judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  prehearing  conference  in  this 
proceeding,  to  be  held  within  45  days  of 
the  date  of  this  order,  in  a  hearing  room 
of  the  Federal  Energy  Regulatory 
Commission  810  First  Street,  N.E.. 
Washington.  D.C.  10416.  The  Presiding 
Judge  is  authorized  to  establish 
procedural  dates  and  to  rule  on  all 
motions  (except  motions  to  dismiss)  as 
provided  in  the  Commission's  Rules  of 
Practice  and  Procedure. 

(C)  This  order  shall  be  published  in 
the  Federal  Register. 

Lois  D.  Casheli, 

Serrt-tary. 

|FR  Dor,  95-325  Filed  1-.5-95;  8:45  am| 
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ordor 


[Project  Nos.  11077-001,  et  al.] 

Hydroelectric  Applications  [Alaska 
Power  and  Telephone  Co.,  et  al.]; 
Notice  of  Applications 

Take  notice  that  the  following    • 
hydroelectric  applications  have  been 
filed  with  the  Comm.ission  and  are 
available  for  public  inspection: 

la.  Type  of  application:  MaioT 
License. 

b.  Project  No.:  11077-001; 

c.  Date  filed:  May  31, 1994. 

d.  Applicant:  Alaska  Power  and 
Telephone  Company. 

e.  Name  of  project:  Goat  Lake. 

f.  Location:  At  the  existing  Goat  Lake, 
near  Skagway,  Alaska.  Sections  10. 11, 
14,  15,  and  16.  Township  27  South. 
Range  60  West.  CRM. 

g.  Filed  pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  contact:MT.  Robert  S. 
Grimm,  President.  Alaska  Power  & 
Telephone  Co..  P.O.  Box  222.  Port 
Townsend,  WA  98368.  (206)  385-1733. 

i.  FERC  contact:  Hector  M.  Perez, 
(202) 219-2839 

j.  Deadline  for  protests,  interventions, 
competing  applications  and  notices  of 
intent:  February  13,  1995. 

1.  Status  of  environmental  analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D8. 

m.  Brief  description  of  project:  The 
proposed  project  would  consist  of:  (1) 
Goat  Lake,  with  a  surface  area  of  204 
acres  and  a  storage  capacity  of  5,460  ' 
acre-feet  at  surface  elevation  of  2,915 
feet;  (2)  a  submerged  wedge  wire  screen 
intake  at  elevation  2,875  feet;  (3)  a  600- 
foot-long  and  30-inch-diameter  steel  or 
HDPE  siphon  with  a  vacuum  pump 
assembly:  (4)  a  6,200-foot-long  and  22- 
inch-diameter  steel  penstock;  (5)  a 
powerhouse  containing  a  4-MW  unit:  (6) 
a  24.9-Kv  and  3.400-feet-long 
transmission  line;  and  (7)  other 
appurtenances. 

n.  This  notice  also  consists  of  the 
following  standard  paragraph:  A2,  A9, 
Bl.andD8. 

o.  Available  locations  of  application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  N.E..  Room 
3104,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  shown  in 
item  h  above. 

2a.  Type  of  application:  Amendment 
of  License. 

b.  Project  No.:  2016-022.      ■ 


c.  Date  filed:  October  24, 1994. 

d.  Applicant:  CHy  of  Tacoma. 

e.  Name  of  project:  Cowlitz  River 
Hydroelectric  Project. 

f.  Location:  On  the  Cowlitz  River, 
Lewis  County.  Washington. 

g.  Filed  pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act.  16  U.S.C.  817(b). 

h.  Applicant  contact:  Paul  H. 
Svoboda,  City  of  Tacoma.  P.O.  Box 
11007,  Tacoma,  WA  98411,  (206)  502- 
8340. 

i.  FERC  contact:  Steve  Hocking,  (202) 
219-2656. 

j.  Comment  dafe;  January  30, 1995. 

k.  Description  of  amendment:  The 
City  of  Tacoma  (City)  filed  an 
application  to  amend  its  license  for  the 
Cowlitz  River  Hydroelectric  Project.  The 
application  seeks  Commission  approval 
of  a  settlement  agreement  between  the 
City,  the  Washington  Department  of 
Fish  and  Wildlife,  and  the  U.S.  Fish  and 
Wildlife  Service.  In  the  agreement,  the 
City  and  agencies  agree  to  provisions  for 
acquiring,  improving,  and  maintaining 
about  14,000  acres  of  wildlife  mitigation 
lands,  most  of  which  are  near  the 
project.  The  City  applies  to  have  these 
lands  included  in  the  project  boundary. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl, 
and  D2. 

3a.  Type  of  application:  Minor 
License — Existing  (Notice  of  Tendering). 

b.  Project  No.;  11509-000. 

c.  Date  filed:  December  5.  1994. 

d.  Applicant:  City  of  Albany,  Oregon. 

e.  Name  of  project:  City  of  Albany, 
Oregon  Hydroelectric  Project. 

f  Location:  On  the  South  Santiam. 
Calapooia,  and  Willamette  Rivers,  and 
the  Albany-Santiam  Canal  in  Linn 
County,  Oregon  near  the  towns  of 
Albany  and  Lebanon.  T12S,  RlW, 
section  19;  T12S,  R2W,  sections  2,  3. 11, 
23  and  24;  TllS,  R3VV,  sections  6,  7,  15, 
18.  and  20-25;  TllS.  R2W.  section  12; 
TllS.  R4VV,  section  12. 

g.  f /7ed  pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  contact:  Laura  L. 
Hudson,  Project  Manager.  David  Evans 
and  Associates.  Inc.,  2828  SW  Corbett 
Avenue.  Portland.  Oregon  97201-4830. 
(503)  223-6663 ;Richard  M.  Click, 
Project  Counsel,  Davis  Wright  Tremaine, 
2300  First  Interstate  Tower,  1300  SW 
Fifth  Avenue,  Portland.  OR  97201-5682. 
(503) 241-2300. 

i.  FERC  contact:  Ms.  Deborah  Frazier- 
Stutely.  (202)  219-2842. 

j.  Brief  description  of  existing  project: 
The  existing  project  consists  of:  (1)  the 
450-fodf-long.  6-foot-high  existing 
Lebanon  Dam,  on  the  South  Santiam 
River;  (2)  an  unscreened  canal  inlet  and 
headgate;  (3)  the  18-mile-long  Albany- 
Santiam  Canal;  (4)  a  penstock  intake 


with  trashracks  and  a  slide  gate;  (5)  a  6- 
foot-diameter.  55-foot-long  penstock;  (6) 
a  powerhouse  containing  two  generating 
units  with  an  installed  capacity  of  500 
kilowatts;  (7)  a  tailrace  discharging 
project  flows  into  the  Calapooia  River; 
and  (8)  related  facilities. 

The  applicant  proposes  modifications 
to  the  existing  project. 

k.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO),  as  required 
by  §  106  of  the  National  Historic 
Preservation  Act.  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation.  36  CFR  800.4. 

1.  In  accordance  with  section  4.32 
(b)(7)  of  the  Commission's  regulations,  if 
any  resource  agency.  SHPO.  Indian 
Tribe,  or  person  believes  that  an 
additional  scientific  study  should  be 
conducted  in  order  to  form  an  adequate, 
factual  basis  for  a  complete  analysis  of 
this  application  on  its  merits,  they  must 
file  a  request  for  the  study  with  the 
Commission,  together  with  justification 
for  such  request,  not  later  than  60  days 
from  the  filing  date  and  serve  a  copy  of 
the  request  on  the  Applicant. 

4a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11504-000. 

c.  Date  filed:  November  1.  1994. 

d.  Applicant:  Elsinore  Valley 
Municipal  Water  District. 

e.  Name  of  Project:  Lake  Elsinore 
Pumped  Storage. 

f.  Location:  On  Lake  Elsinore.  in 
Riverside  County  (near  town  of 
Elsinore),  California;  in  the  Cleveland 
National  Forest.  Sections  22  and  23.  in 
Township  6  South,  Range  5  West. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use  §§  791(a)-825(r) 

h.  Applicant  Contact:  Mr.  John  E. 
Hoagland,  Elsinore  Valley  Municipal, 
Water  District.  31315  Chanev  Street, 
Lake  Elsinore,  CA  92531,  (909)  674- 
3146. 

i.  FERC  Contact:  Surender  M.  Yepuri. 
P.E.,  (202)  218-2847. 

j.  Comment  Date:  March  1.  1995. 

k.  Description  of  Project:  The 
proposed  pumped  storage  project  would 
consist  of:  (1)  an  upper  reser\oir 
(elevation  2,860  MSL)  created  by  a  120- 
foot-high  concrete-face  rockfiU  type  dam 
and  a  50-foot-high  rockfill  type  dike:  (2) 
the  existing  Lake  Elsinore  reservoir  with 
a  pool  elevation  1.249  MSL;  (3)  a  high- 
head  water  conductor  system  which 
includes  three  penstock  tunnels;  (4)  a 
70-foot-wide,  350-foot-long,  and  16«- 
foot-high  underground  powerhouse 
containing  three  pump-turbine  units 
with  a  total  rated  capacity  of  80  MW;  (5) 
an  access  tunnel  from  the  powerhouse 
cavern  to  the  surface;  (6)  a  transmission 
line;  and  (7)  appurtenant  structures. 


The  lake  bed  of  Lake  Elsinore  is 
owned  by  the  City  of  Lake  Elsinore.  and 
the  water  rights  to  the  lake  water  is 
owned  by  the  Elsinore  Valley  Municipal 
District. 

The  project  would  generate  an 
estimated  520  GWh  of  energy  annually. 
The  estimated  cost  of  the  studies  to  be 
conducted  under  the  preliminary  permit 
is  $500,000.  No  new  roads  would  be 
needed  for  conducting  studies  under  the 
preliminary  permit. 

1.  Purpose  of  Project:  Project  power 
would  be  sold  to  a  local  utility. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9,  AlO.  B.C.  andD2. 

5a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No.:  803-039. 

c.  Date  Filed:  November  29.  1994. 

d.  Applicant:  Pacific  Gas  and  Electric 
Company. 

e.  Name  of  Project:  De  Sabla — 
Center\'ille. 

f.  Location:  On  Butte  Creek  and  West 
Branch  Feather  River  in  Butte  County. 
California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  §§791(a)-825(r). 

h.  Applicant  Contact:  Shan 
Bhattacharj'a,  Manager.  Pacific  Gas  and 
Electric  Company,  Hydro  Generation 
Department,  P.  O.  Box  770000.  PlOA, 
San  Francisco.  CA  94177.  (415)  973- 
4603. 

i.  FERC  Contact:  Donald  H.  Wilt.  (202) 
219-2676. 

j.  Comment  Date:  February  6. 1995. 

k.  Description  of  Amendment  of   ~ 
License:  Pacific  Gas  and  Electric 
Company  proposes  to  amend  its  license 
by  deleting  all  requirements  associated 
with  the  construction  of  the  New 
Centerville  Powerhouse  as  authorized 
by  Commission  order  issued  January  31. 
1992  (58  FERC  1  62.093).  Pacific  Ga's 
and  Electric  Company  states  that  it  is 
not  economically  feasible  to  replace  the 
existing  Center\ille  Powerhouse  and 
perform  the  capacity  upgrade.  Because 
the  term  of  the  license  was  extended  for 
construction  of  the  New  Centerville 
Powerhouse,  the  term  may  be  revised  to 
refiect  the  deletion  of  the  New 
Center\ille  Powerhouse. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl. 
and  D2. 

6a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11508-000. 

c.  Date  filed:  December  5.  1994. 

d.  Applicant:  Alaska  Power  and 
Telephone  Company. 

e.  Name  of  Project:  Wolf  Lake. 

f.  Location:  On  the  Wolf  Creek  in 
Prince  of  Wales  Island  (S.E.  Alaska), 
near  the  Association  of  Hollis,  Alaska. 


2100 


g.  Filed 
Act.  16  US 

h.  Applicant 
Grimm 
Telephone 
Town  send 

i.  FERC 
(202) 


J  'ursuant  to:  Federal  Power 
:§§791(a)-«25(r). 

Contact:  Mr.  Robert  S. 
Piisident,  Alaska  Power  & 
Co.,  P.O.  Box  222,  Port 
VVA  98368.  (206)  385-1733. 
tontact:  Hector  M.  Perez. 
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219-:!843. 
Commi  ?nts  Date:  March  7, 1995. 
Brief  I  description  of  Project:  The 
f  roject  would  consist  of:  (1)  A 
and  30-foot-long  concrete 
diversion  structure  and  a 
litake  a  short  distance 
from  the  natural  outlet  of 
(2)  a  24-inch-diameter  and 
ong  penstock;  (3)  a 
metal  powerhouse  with  a 
;  (4)  a  50-foot-long  tailrace 
a  12.5-Kv  transmission  line; 
appurtenances. 
nbtice  also  consists  of  the 
s  \andard  paragraph:  A5,  A7, 

C,  and  D2. 
I\jble  Locations  of 
;  A  copy  of  the  application, 
and  supplemented,  is 
inspection  and 
uctibn  at  the  Commission's 
Ref(  irence  and  Files  Maintenance 
located  at  941  North  Capitol 
room  3104.  Washington,  DC 
calling  (202)  208-1371.  A 
available  for  inspection  and 
uctibn  at  the  address  shown  in 


copy  is 
reprod 
item  h  abote 

Standard  1  'aragraph: 


lopment  Application — Any 
plicant  desiring  to  file  a 
application  must  submit  to 
ssion.  on  or  before  the 
deadline  date  for  the 
pplication.  a  competing 
nt  application,  or  a  notice  of 
such  an  application, 
of  a  timely  notice  of  intent 
nterested  person  to  file  the 
development  application  no 
120  days  after  the  specified 

for  the  particular 
.  Applications  for 
permits  will  not  be 
response  to  this  notice. 
inary  Permit — Anyone 
file  a  competing  application 
permit  for  a  proposed 
submit  the  competing 
itself,  or  a  notice  of  intent  to 
application,  to  the 
on  or  before  the  specified 
ate  for  the  particular 
(see  18  CFR  4.36). 
of  a  timely  notice  of  intent 
nterested  person  to  file  the 
preliminary  permit 
no  later  than  30  days  after 
comment  date  for  the 
application.  A  competing 
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preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.36. 

A9.  Notice  of  intent— A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
will  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Inten'ene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 


385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION". 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Federal  Energy  Regulatory  Commission. 
Room  1027,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Cl.  Filing  ana  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS  ",  "PROTEST",  OR 
"MOTION  TO  INTERVENE  ",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  mu.st  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  mu.st  also  be  sent  to 
the  Applicant's  representatives. 

D8.  Filing  and  Senice  of  Responsive 
Documents — The  application  is  not 


ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
rijcommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  Dear  in  all  capital 
letters  the  title  "PROTEST"  or 
•MOTION  TO  INTERNTNE."  "NOTICE 
OF  INTENT  TO  FILE  COMPETING 
APPLICATION,"  or  "COMPETING 
APPLICATION;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
3H5.2001  through  385.20U5.  Agencies 
may  obtain  copies  of  the  application 
directly  from  the  applicant.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
.Niorth  Capitol  Street,  NE.,  Washington, 
DC  20426.  An  additional  copy  must  be 
sent  to  Director,  Division  ot  Project 
Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Reguhitory 
Commission,  room  1027.  at  the  above 
address.  A  copy  of  any  protest  or  motion 
to  intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Dated;  December  30, 1994. 
I.ois  D.  Casheii. 
S^i  rvtnry 
IFR  Dnc.  95-272  Filed  1-5-95:  8:4'-,  ami 
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(Docket  No.  CP95-1 26-000,  et  al.] 

Columbia  Gas  Transmission  Corp.,  et 
al.;  Natural  Gas  Certificate  Filings 

December  29.  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Columbia  Gas  Transmission 
Corporation 

I  Docket  Na  CP95-1 26-O001 

Take  notice  that  on  Decenibt;r  21. 
1094,  Columbia  Gas  Transmission 
Corporation  (Columbia).  1700 
MacCorkle  Avenue,  S.E..  Charleston. 
West  Virginia  25314-1599.  filed  in 
Docket  No.  CP95-1 26-000  a  reque.st 
pursuant  to  Sections  157.205  and 
157.211  of  the  Commission's 


Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  and  operate  facilities  for  8 
new  delivery  points  for  existing  firm 
transportation  customers  in  Ohio  and 
West  Virginia,  under  Columbia's  blanket 
certificate  issued  in  Docket  No.  CP83- 
76-000.  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Columbia  proposes  to  construct  and 
operate  the  facilities  for  the  delivery  of 
gas  to  Columbia  Gas  of  Ohio.  Inc.  (COH) 
and  Mountaineer  Gas  Company 
(Mountaineer),  Columbia's  existing 
customers,  in  order  for  COH  to  serve  3 
residential  customers  and  for 
Mountaineer  to  serve  5  residential 
customers.  Columbia  states  that  each  of 
the  8  delivery  points  would  be  used  for 
the  delivery  of  1.5  dt  equivalent  of  gas 
per  day  and  150  dt  equivalent  on  an 
annual  basis.  It  is  asserted  that  these 
vol'.inies  would  be  within  COK's  and 
Mountaineer's  existing  peak  day  and 
annual  entitlemen^ts  from  Columbia. 
Columbia  estimates  the  cost  of  instating 
the  facilities  at  S150  apiece.  If  is  slated 
that  the  delivery  points  would  be  used 
for  the  delivery  of  gas  transported  on  a 
firm  basis  under  Columbia's  Part  2H4 
blanket  certificate,  issued  in  Docket  No. 
CP86-240-(J()0. 

Comment  date:  February  13.  19f(5.  in 
ace  ordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Natural  Gas  Pipeline  Company  of 
America 

ID.H  kft  .\o.  a'95-]27-000i 

Take  notice  that  on  December  21. 
1994.  .Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street. 
Lombard.  Illinois  60148,  filed  in  Docket 
No,  CP95-i:V-000  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  .\i.\  for  permission  and  appro\al  to 
abandon: 

(1)  an  exchange  service  between 
Natural  and  Mobil  Oil  Corporation 
(Mobil)  performed  under  Natural's  R,itf 
Scliedule  X-2H  authorized  in  Doi let 
N'o.  CP71-163,  as  amended:  and 

(2)  an  e.xchange  serv  ice  between 
Natural  and  Mobil  performed  under 
Natural's  Rate  Schedule  X-55 
authorized  in  Docket  N'o.  CP71-.'n(i. 
all  as  more  fully  set  forth  in  the 
np(ilii.ation  on  file  with  the  Comniissiun 
.Tnd  open  to  public  inspection 

.Natural  states  that  pursuant  to  a  gas 
exchange  agreement  between  Natural 
and  Mobil  (formerly  Union  Te.xas 
Petroleum)  dated  November  2  j.  107ti 
(1970  Agreement),  as  amended.  Natural 
received  exchange  quantities  of  natural 
gas  (>qu;il  to  fifty  (50";.)  ol  the  natur.'il 


gas  received  bv  Natural  from  Mobil  in 
the  ROC  field.'Caprito  Area.  Ward 
County.  Texas  (up  to  approxixnatelv 
20,000  Mcf  of  natural  gas  per  day)  and 
delivered  equivalent  quantities  of 
natural  gas  to  Mobil  in  Liberty  County, 
Texas.  Such  exchange  was  performed 
under  Natural's  Rate  Schedule  X-28 
authorized  in  Docket  No.  CP71-163.  as 
amended. 

Natural  further  states  that  pursuant  to 
a  gas  purchase  agreement  between 
Natural  and  Mobil  dated  April  1.  1971 
(1971  .A.greement),  Natural  received 
certain  volumes  of  natural  gas  from 
Mobil  in  Hemphill  County.  Texas  and 
delivered  equivalent  quantities  of 
natural  gas  to  Mobil  in  Liberty  Countv. 
Texas.  Such  exchange  was  performed 
under  Natural's  Rale  Schedule  X-55 
authorized  in  Docket  No.  CP7 1-316. 

Natural  states  that  by  a  letter 
agreement  between  Natural  and  Mobil 
dated  November  10,  1994.  .Natural  and 
.Mobil  agreed  to  terminate  both  the  1970 
-Agreement,  as  amended,  and  the  1971 
-Xtireement. 

Comment  date:  January  19.  1995.  in 
ac(  ordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Tennessee  Gas  Pipeline  (Company 

|D<K  Ut  N«.  LI'95-1 28-000! 

Take  notice  that  on  December  22. 
1094.  Tennessee  Gas  Pipeline  Compaii\ 
(Tennessee),  P.  O.  Box  2511.  Houston. 
Te.xas  77252.  filed  in  Docket  No.  CP95- 
12K-000  a  request  pursuant  to  Sections 
157^205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  construct 
and  operate  a  delivery  point  in  Sabine 
Parish.  Louisiana,  in  order  to  deliver  gas 
to  Trans  Louisiana  Gas  Company  (Trans 
La).  Tennessee  makes  such  request 
under  its  blanket  certificate  issia  d  in 
Docket  No.  CP82-1 13-000  pursuant  to 
Se<:tion  7  of  the  Natural  Gas  Act.  all  as 
set  forth  in  the  request  which  is  on  til*' 
with  the  Commission  and  open  to 
(nibli(.  inspection. 

Tennessee  proposes  to  install,  own. 
operate  and  maintain  two  2"  hot  tap 
assemblies.  2  '  interconnect  pipe,  and  2 
meter  facilities  in  Sabine  Parish. 
Louisiana.  Tennessee  states  that  the  hut 
tap  and  interconnect  pipe  v\ill  i)e 
located  on  existing  right-of-way:  tiu- 
meter  will  be  located  on  a  side  provided 
by  Trans  La  ad|ac-ent  to  the  right-ot-wa\ 
lennessee  states  that  the  estimated  cost 
associated  with  this  new  delivery  point 
is  S46.079.  Tennessee  states  that  this 
<  ost  is  100%  reimbursable  hv  Tni!«.  L,i 

Ttiiiiessee  states  that  the  total 
(quantities  to  be  delivered  for  Trans  La 
will  not  exceed  the  total  quantities 
authorized.  Tennessee  asserts  that  ili<- 


2102 


establishm^t 
point  is  not 
tariff,  and  t 
to  accom 
proposed 
detriment 
Tennessee' 
Comnienl 
accordance 
at  the  end 


ipliuh 
ndvv 
or 


Federal  Register  /  Vol.  60,  No.  4  /  Friday.  January  6,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  4  /  Friday.  January  6.  1995  /  Notices 


2103 


of  the  proposed  delivery 
prohibited  by  Tennessee's 
at  it  has  sufficient  capacity 
the  deliveries  at  the 
delivery  point  without 
disadvantage  to  any  of 
other  customers, 
date:  February  13,  1995,  in 
with  Standard  Paragraph  G 
this  notice. 


0 

4.  Northern  Natural  Gas  Company 

[Docket  No.  ( ;P95-1 30-0001 

Take  noti:e  that  on  December  22, 
1994,  North  em  Natural  Gas  Company 
(Northern),]P.O  Box  3330,  Omaha,  NE 
68103-033(1,  filed  an  application  in 
Docket  No.  CPgs-l 30-000  pursuant  to 
Section  7(c  of  the  Natural  Gas  Act  for 
a  certificate  of  public  convenience  and 
necessity  authorizing  it  to  construct  and 
operate  compression  and  other  facilities 
necessary  ti  i  expand  the  capacity  of  its 
East  Leg  in  srder  to  render  provide  new 
or  addition;  il  firm  transportation 
services  to  ive  shippers,  all  as  more 
fully  set  for  h  in  the  application  on  file 
with  the  Commission  and  open  to 
public  inspjction. 

Northern  proposes  to  increa.se  the 
capacity  of  its  East  Leg  by 
approximatsly  107,600  MMBtu  per  day 
(MMBtu/d)  by  constructing,  operating, 
and  modif\  ing  certain  compression  and 
town  borde  ■  station  (TBS)  facilities  in 
the  states  o  Iowa,  Illinois,  and 
Wisconsin.  Northern  proposes  to 
con.struct  tie  facilities  in  two  phases, 
the  first  ph,  ise  to  be  completed  in 
November .  ind  December  199.5.  and  the 
second  phase  to  be  completed  by  June 
1,  1996.  It  i  5  indicated  that  the  1995 
constructio  i  includes  (1)  a  new 
compressoi  station  of  approximately 
6,000  horsi  power  (hp)  in  Hardin 
County.  lov  ,3  (Hubbard  Compressor 
Station),  (2  modification  and  repiping 
of  the  exist  ng  Waterloo  Compressor 
Station.  (3)  a  new  compressor  station  of 
approxima  ely  14,000  hp  in  Delaware 
County.  Io\ia  (Earlville  Compressor 
Station).  (4  a  new  TBS  in  Diibiiquu 
County.  lo)  a.  (5)  modification  of  the 
existing  Ga  ena  Compressor  Station.  (6) 
modificatic  n  of  the  existing  Beloit  TBS 
near  Beloit  Wisconsin,  and  (7)  a  new 
TBS  in  Wa  worth  County.  Wisconsin. 
The  1996  c  jn.struction  program  would 
involve  coi  istruction  of  a  new  3.200  hp 
(ompresso   station  in  Green  County, 
Wisconsin  [Belleville  Compressor 
Station). 

The  199:  construction  program  would 
increase  Ef  st  Leg  capacity  by  72.200 
MMBtu/d  J  nd  permit  deliveries  to  4 
customers  is  shown  below. 
Cedar  Fall;  Utilities— 200  MMBlu/d 
Wisconsin  Power  and  Light  Company  — 

20.000  N  MBtu/d 
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Iowa-Illinois  Gas  &  Electric  Company — 

50,000  MMBtu/d 
lES  Industries,  Inc.— 2,000  MMBtu/d 

The  1996  construction  program  would 
provide  incremental  capacity  of  30,400 
MMBtu/d  and  would  serve  the 
requirements  of  2  customers  as  shown 
below. 
LSP  Whitewater  Limited  Partnership — 

25,400  MMBtu/d 
Iowa  Illinois  Gas  &  Electric  Company— 

5,000  MMBtu/d 

Northern  states  that  the  total 
estimated  cost  of  the  project  is 
$27,600,000,  including  $21,710,000  for 

1995  construction  and  $5,890,000  for 

1996  construction.  Compression 
facilities  account  for  $26,880,000  of  the 
capital  costs  with  the  remaining 
$720,000  attributable  to  TBS  facilities. 
Northern  proposes  to  finance  the  project 
with  internally  generated  funds. 

Northern  states  that  the  market 
requirements  to  be  served  by  the  project 
are  the  result  of  an  open  season  which 
Northern  conducted  from  March  19, 
1993  to  April  19, 1993.  The  open  season 
'was  posted  on  Northern's  electronic 
bulletin  (EEB)  on  March  8,  1993  and 
was  publicized  through  various  other 
means. 

Northern  states  that  it  has  executed 
precedent  agreements  covering  the 
incremental  firm  service  to  be  provided 
through  the  proposed  facilities. 
Northern  does  not  propose  incremental 
rates  for  the  project.  Northern  states  that 
the  incremental  revenues  from  the 
proposed  project  will  exceed  the 
incremental  cost  of  service  for  at  least 
ten  years  and  will  therefore  produce  a 
positive  impat;t  on  rates. 

Comment  date:  January  19,  1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energv  Regulatory  Commission, 
Washington,  D.C.'  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wisbing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rule.s. 


Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subje<:t  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  aijd  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  btherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
.staff  may.  within  45  days  after  is.suance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  prote.st.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Secretary: 
jFR  Doc.  95-273  Filed  1-5-95;  8;4.S  anil 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-4718-8] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  OR  (202)  260-5075.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  December  26.  1994 
Through  December  30,  1994  Pursuant  to 
40  CFR  1506.9. 
LIS  No.  940525.  Draft  EIS.  DOD,  HI. 

Kauai  Acoustic  Thermometry  of 


Ocean  Climate  (ATOC)  Project  and 
Marine  Mammal  Research  Program 
(MMRP),  Funding,  Marine  Manual 
Research  Permit  and  COE  Section  10 
Permit  Issuance.  Kauai,  HI,  Due: 
February  20,  1995,  Contact:  MariKn 
Cox  (619) 534-3860. 

The  U.S.  Department  of  Defense's. 
Advanced  Research  Projects  Agency  and 
the  U.S.  Department  of  Commerces. 
.National  Marine  Fisheries  Service  are 
Joint  Lead  Agencies  for  the  above 
project. 

EIS  No.  940526,  Final  EIS,  NPS.  ID.  City 
of  Rocks  National  Reser\e. 
Comprehensive  Management  Plan  and 
Development  Concept  Plan,  .. 
Implementation.  Cassia  County,  ID, 
Due:  February  6.  1995,  Contact: 
Charles  H.  Odegaard  (206)  220-4010. 

EIS  No.  940527,  Draft  Supplement, 
FHW.  VT.  1-89  Interchange  in  the 
Town  of  Bolton  and  US  2  between 
Watersburg  and  Richmond 
Construction  Project,  Updaled 
Information.  Chittenden  and 
Washington  Counties,  VT,  Due:  March 
15.  1995.  Contact:  Donald  J.  West 
(802) 828-4423. 

KIS  No.  940528.  Draft  EIS.  FHW,  WI. 
WI-100  and  US  45  Interchange 
Roadway  Improvements  and 
Construction.  Funding  and  COE 
Section  404  Permit.  Milwaukee  and 
Waukesha  Counties.  WI,  Due: 
Februar>'  20,  1995,  Contact:  Richard 
C.  Schimelfenyg  (608)  264-5437 

EIS  No.  940529,  Draft  EIS.  FHW.  PA. 
Kittanning  By-Pass/PA-602a,  Section 
015  Extension  of  the  Allegheny  Valley 
Expressway,  exi.sting  Allegheny 
Valley  Expressway  to  the  Traffic 
Route  28/66  and  traffic  Route  85 
Intersection,  Funding  and  COE 
Section  404  and  EPA  NPDES  Permits 
Issuance,  Armstrong  County,  PA.  Due: 
March  15,  1995.  Contact:  Manuel  A. 
Marks  (717)  782-2222. 

KIS  No.  940530,  Draft  EIS.  BLM.  WY. 
Grass  Creek  Resource  Management 
Plan,  Implementation.  Big  Horn, 
Washakie,  Hot  Springs  and  Park 
Counties,  WY.  Due:  April  5.  1995. 
Contact:  Bob  Ross  (307)  34798711 

t:iS  No.  940531,  Draft  EIS,  FHW,  AL. 
F<'i.stern  Pleasure  Island  Hurricane 
Evacuation  Route  Construction.  AL- 
182  in  Orange  Beach  to  CR-95  near 
CR-20  (on  the  mainland)  and  CR-95 
near  CR-20  to  I-IO.  Funding  and  U.S. 
Coa,st  Guard  Bridge  and  COE  Sp(  tlon 
404  Permits  Issuance,  Baldwin 
County,  AL.  Due:  February  27.  1995. 
Contact:  Joe  D.  Wilkerson'(250)  223- 
7370. 


Dated;  Dt'cemher  30.  1994.  . 
Wiiliam  D.  Dickfirson, 

Dirfrlor.  Federal  Agency  Liaison  Divisinn. 
Office  fif  Federal  Activities. 

IFK  Doc.  95-235  Filed  1-5-95.  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Network  Reliability  Council  Meeting 

AGENCY:  Federal  Communications 
Conmiission. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Comm.ittee  Act.  Public 
Law  92—463,  as  amended,  this  notice 
advises  interested  persons  of  the  tenth 
meeting  of  the  Network  Reliability 
Council  ("Council"),  which  will  be  held 
at  the  Federal  Communications 
Commi.ssion  in  Washington.  D.C. 
DATES:  Thursday,  Januar>  19,  lOOs  at 
1:30  p.m. 

ADDRESS:  Federal  Communications 
C:ommi.ssion.  Room  865,  1919  M  SfriM-t. 
N.W..  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Kimball  at  (202)  634-71.',0. 
SUPPL'EMENTAfly  INFORMATION:  1  he 
Council  was  established  by  the  Federal 
Communications  Commission  to  bring 
together  leaders  of  the 
telecommunications  industry  and 
telecommunications  experts  from 
academic,  consumer  and  other 
organizations  to  explore  and 
re(  oiimiend  measures  that  would 
enhance  network  reliability. 

The  agenda  for  the  tenth  meeting  is  as 
follows.  The  Council  will  hear  reports 
trom  the  four  subje<.t  matter  task  groups 
on  their  groups'  membership  and 
progress  to  date.  The  Council  also  will 
receive  an  update  on  the  present  state  of 
telecommunications  network  reliability 
and  will  discuss  other  issues  of 
business.  After  determining  f;;ture 
meeting  dates,  the  Council  will  adjourn. 

Members  of  the  general  public:  may 
attend  the  meeting.  The  F'^deral 
Communications  Commission  will 
attempt  to  accommodate  as  many 
people  as  possible.  However, 
admittance  will  be  limited  to  the  seating 
available.  The  public  may  submit 
written  comments  to  the  Council's 
designated  Federal  ORh.t^p.  before  the 
meeting. 

William  F.  Caton. 

A>  tir.)i  SfKrrtiin,- 

IFK  Doc.  95-409  Filed  1-6-^5.  U':44  pml 
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FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperfornrance  of  Transportation; 
Notice  of  Issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificiite 
of  Financial  Responsibility  for 
Indemnification  of  Pas.sengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Sedion  3. 
Public  Law  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540.  as  amended:  Crystal  Cruisres.  Inc. 
and  Crystal  Ship  (Bahamas)  Limited. 
2121  Avenue  of  the  Stars.  Los  Angeles, 
California  90067. 
Vessel:  Cr\stal  Symphony 

Dated:  |ariuar>-  J.  1995. 
|0!>eph  C  Polking, 
Secretdn,' 
iFK  D(M.  9S-:!b(i  V'U^  1-5-95:  8:45-am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families;  Office  of  Community 
Services 

(Program  Announcement  No.  OCS-95-03] 

Request  for  Applications  Under  the 
Office  of  Community  Services'  Fiscal 
Year  1995  Discretionary  Grants 
Program 

AGENCY:  Office  of  Community  Services. 
Administration  for  Children  and 
Families.  Department  of  Ht^alth  and 
Human  Services. 

ACTION:  Requt?st  for  applications  under 
the  Office  of  Community  Services' 
Discretionarx  Grants  Program. 

SUMMARY:  The  .administration  for 
("hiidri-n  and  Families.  Office  of 
Community  Services  (OCS)  announces 
that  competing  applications  will  be 
accepted  for  new  grants  pursuant  to  the 
Secretary's  discretionary  authority 
under  sections  681  (a)  and  (b)  of  the 
Community  Ser\  ices  BlcM:k  Grant  Act  ol 
1981,  as  amended.  This  Program 
Announcement  consists  of  seven  parts: 

Part  A  covers  information  on 
legislative  authorities  and  defines  terms 
u>ed  in  the  Program  Announcement: 

Part  B  lists  the  three  program  priority 
areas  under  which  grants  will  be  made, 
describes  the  types  of  projects  diat  will 
be  c:onsidered  for  funding  under  ea(.h 
priority  area,  and  defines  which 
organizations  .ire  eligible  to  apply : 
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Part  D — App  lication  Procedures 

1  .Availabilil  y  of  Forms 

2  Applicatic  n  Submission 

;t  Interuover  imentai  Review 


4.  Application  Consideration 

5.  Criteria  for  Screening  Applicants 

6.  7  &  8.  Criteria  for  Review  and  Evaluation 

of  all  Applications 

Part  E — Contents  of  Application  and  Receipt 
Process 

1.  Contents  of  Application 

2.  Acknowledgement  of  Receipt 

Part  F — Instructions  for  Completing 
Application  Package 

1  SF-424  "Application  for  Federal 
Assistance" 

2.  SF-424A  "Budget  Information — Ncm- 

Construction  Programs" 

3.  SF-424B  "Assurances— Non- 

Construction" 

4.  Restrictions  on  Lobbying  Activities 

5.  Disclosure  of  Lobbying  Activities 

6.  Project  Narrative 

Part  G — Post  Award  Infonnalion  and 
Reporting  Requirements 

Part  A — Preamble 

1  Legislative  Authority 

Section  681(a)  and  681(b)(2)  of  the 
Community  Services  Block  Grant  Act,  as 
amended,  authorizes  the  Secretary  to 
make  funds  available  to  support 
program  activities  of  national  or 
regional  significance  to  alleviate  the  - 
causes  of  poverty  in  distressed 
communities  with  special  emphasis  on 
community  and  economic  development 
activities  and  assistance  to  migrants  and 
seasonal  farmworkers.  Section  681(b) 
authorizes  the  Secretary  to  make  grants 
for  assistance  to  rural  low-income 
families  in  home  repair  and  planning 
and  developing  low-income  rural  rental 
housing  units  and  training  and  technical 
assistance  to  meet  community  facility 
needs. 

2.  Departmental  Goals 

This  announcement  is  particularly 
relevant  to  the  Departmental  goal  of 
strengthening  the  American  family  and 
promoting  self-sufficiency.  These 
programs  have  objectives  of  increasing 
the  access  of  low-income  people  to 
employment-related  opportunities, 
improving  job  skills,  and  improving  the 
integration,  coordination,  and 
continuity  of  the  various  HHS  (and 
other  Federal  Departments')  funded 
services  potentially  available  to  families 
living  in  poverty. 

3.  Definition  of  Terms 

For  purposes  of  this  Program 

Announcement  the  following 

definitions  apply: 

— Community  development  corporation: 
A  private,  nonprofit  entity,  governed 
by  a  board  consisting  of  residents  of 
the  community  and  business  and 
civic  leaders,  which  has  as  a  principal 
purpose  planning,  developing,  or 


managing  low-income  housing  or 
community  development  projects. 

— Displaced  worker:  An  individual  who 
is  in  the  labor  market  but  has  been 
unemployed  for  six  months  or  longer 

— Distressed  community:  A  geographic 
urban  neighborhood  or  rural 
community  of  high  unemployment 
and  pervasive  poverty. 

— Eligible  applicant:  (See  appropriate 
Priority  Area  under  Part  B.) 

— Empowerment  Zones:  Rebuilding 
communities  in  America's  poverty- 
stricken  inner  cities  and  rural 
heartland.  Empowering  communities 
across  the  nation  in  developing  and 
implementing  strategic  plans  to  create 
jobs  and  business  opportunities  and 
sustainable  community  development. 

— Enterprise  Communities:  Empowering 
American  communities  and  their 
residents  to  create  jobs  and  business 
opportunities,  take  effective  action  to 
solve  difficult  and  pressing  economic, 
human,  community  and  physical 
development  challenges  of  today,  and 
to  build  for  tomorrow  as  part  of  a 
Federal-State-local  and  private-.sector 
partnership. 

— Indian  tribe:  A  tribe,  band,  or  other 
organized  group  of  Indians  recognized 
in  the  State  in  which  it  resides  or 
which  is  considered  by  the  Secretary 
of  the  Interior  to  be  an  Indian  tribe  or 
an  Indian  organization  lor  any 
purpose.  For  the  purpose  of  Priority 
Area  1 .0  (Urban  and  Rural 
Community  Economic  Development) 
an  Indian  tribe  or  Indian  organization 
is  ineligible  unless  the  applicant' 
organization  is  a  private  non-profit 
community  economic  development 
corporation. 

— Job  Creation:  Jobs  that  were  not  in 
existence  prior  to  grant.  (NOTE:  Do 
not  confuse  this  with  Job  Placement 
which  is  placing  a  person  in  a  vacant 
job.) 

— Migrant  farmworker:  An  individual 
who  works  in  agricultural 
employment  of  a  seasonal  or  other 
temporary  nature  who  is  required  to 
be  absent  from  his/her  place  of 
permanent  residence  in  order  to 
secure  such  employment. 

— Rural:  An  area  that  is  not  within  the 
outer  boundary  of  a  metropolitan 
entity  having  a  population  of  25,000 
or  more  and  contiguous  communities 
with  a  population  density  of  100 
persons  or  more  per  square  mile 
according  to  the  latest  decennial 
census.  Such  an  area  may  be  located 
entirely  within  one  State  or  made  up 
of  contiguous  interstate  communities. 

— Seasonal  farmworker:  Any  individual 
employed  in  agricultural  work  of  a 
seasonal  or  other  temporary  nature 
who  is  able  to  remain  at  his/her  placi 


of  permanent  residence  while 
employed. 

— Budget  period:  The  interval  of  time 
into  which  a  grant  period  of 
assistance  is  divided  for  budgetary 
and  funding  purposes. 

— Project  period:  The  total  time  for 
which  a  project  is  approved  for 
support,  including  any  approved 
extensions. 

— Employment  Education  and  Training 
Program:  A  program  that  provides 
education  and/or  training  to  welfare 
recipients,  at-risk  youth,  public 
housing  tenants,  displaced  workers, 
homeless  and  low-income  individuals 
and  that  has  demonstrated 
organizational  experience  in 
education  and  training  for  these 
populations  (JOBS,  JTTA,  etc). 

— Technical  Assistance:  A  problem- 
solving  event  generally  utilizing  the 
services  of  an  expert.  Such  services 
may  be  provided  on-site,  by 
telephone,  or  other  communications. 
These  services  address  specific 
problems  and  are  intended  to  assist 
with  the  immediate  resolution  of  a 
given  problem  or  set  of  problems. 

Part  B— Program  Priority  Areas 

The  program  priority  areas  of  the 
Office  of  Community  Services' 
Discretionary  Grants  Program  are  as 
follows: 

Priority  Area  1.0    Urban  and  Rural 
Community  Economic 
Development. 

1.1  Urban  and  Rural  Community 
Economic  Development 
(Operational). 

1.2  Urban  and  Rural  Community 
Economic  Development  (HBCU  Set- 
Aside). 

1.3  Urban  and  Rural  Community 
Economic  Development  (Pre- 
Developmental  Set-Aside). 

1.4  Administrative  and  Management 
Expertise. 

1.5  Training  and  Technical 
Assistance  (Set-Aside). 

Priority  Area  2.0    Rural  Community 
Development  Activities. 

2.1  Rural  Housing  (including  rental 
housing  for  low-income 
individuals). 

2.2  Rural  Community  Facilities 
Development  (Water  and  Waste 
Water  "Treatment  Systems 
Development). 

Priority  Area  3.0    Assistance  for 
Migrants  and  Seasonal 
Farmworkers. 

3.1  Assistance  for  Migrants  and 
Seasonal  Farmworkers  (General). 

3.2  Assistance  for  Migrants  and 
Seasonal  Farmworkers  (HBCU  Set- 
Aside). 


Priority  Area  1.0    Urban  and  Rural 

Community  Economic  Development 

Eligible  applicants  are  private,  non- 
profit community  development 
corporations  governed  by  a  board 
consisting  of  residents  of  the 
community  and  business  and  civic 
leaders  which  has  as  a  principal 
purpose  planning,  developing,  or 
managing  low-income  housing  or 
community  development  projects. 

The  purpose  of  this  priority  area  is  to 
encourage  the  creation  of  projects 
intended  to  provide  employment  and 
business  development  opportunities  for 
low-income  people  through  business, 
physical  or  commercial  development, 
and  generally  to  improve  the  quality  of 
the  economic  and  social  environment  of 
low-income  residents,  including 
displaced  workers,  at-risk  teenagers, 
individuals  residing  in  public  housing, 
and  individuals  who  are  homeless, 
especially  those  with  developmental 
disabilities.  It  is  intended  to  provide 
resources  to  eligible  applicants  but  also 
has  the  broader  objectives  of  arresting 
tendencies  toward  dependency,  chronic 
unemployment,  and  community 
deterioration  in  urban  and  rural  areas. 
Sub-Priority  Area  1.4  is  intended  to 
provide  administrative  and  management 
expertise  to  current  Office  of 
Community  Services'  grantees  who  are 
experiencing  problems  in  the 
implementation  of  urban  and  rural 
community  economic  development 
projects.  Sub-Priority  Area  1.5  is 
intended  to  provide  training  and 
technical  assistance  to  groups  of 
community  development  corporations 
in  developing  or  implementing  projects 
funded  under  this  section  and  to 
generally  enhance  the  viability  and 
competence  of  community  development 
corporations. 

To  this  end,  the  program  also  seeks  to 
attract  additional  private  capital  into 
distressed  communities,  including 
empowerment  zones  and  enterprise 
communities,  and  to  build  and/or 
expand  the  ability  of  local  institutions 
to  better  serve  the  economic  needs  of 
local  residents. 

Sub-priority  area  1 . 1     Urban  and 
rural  community  economic 
development  (operational).  Funds  will 
be  provided  to  a  limited  number  of 
private  non-profit  community 
development  corporations  for  business 
development  activities  at  the  local  level. 
Funding  will  be  provided  for  specific 
projects  and  will  require  the  submission 
of  business  plans  or  developmental 
proposals  that  meet  the  test  of  economic 
feasibility. 

Projects  must  further  the 
Departmental  goals  of  strengthening 
American  famifies  and  promoting  their 


self-sufficiency.  OCS  is  particularly 
interested  in  receiving  applications  that 
stress  public-private  partnerships  that 
are  directed  toward  the  development  of 
economic  self-sufficiency  through  a 
focus  on  economic  expansion. 

Applicants  located  m  empowerment 
zones  and  enterprise  communities  are 
urged  to  submit  applications.  Such 
applicants  may  request  funds  for  a 
business  development  project  or  a 
project  that  demonstrates  innovative 
ways  to  create  jobs  in  the  poverty 
community. 

Applications  must  show  that  the 
proposed  project: 

(1)  Creates  full-time  permanent  jobs. 
Seventy-five  percent  (75%)  of  those  jobs 
created  must  be  filled  by  low-income 
residents  of  the  community  and  must 
also  provide  for  career  development 
opportunities.  Project  emphasis  should 
be  on  employment  of  individuals  who 
are  unemployed  or  on  public  assistance, 
with  particular  emphasis  on  at-risk 
teenagers,  AFDC  recipients  who  are 
participating  in  the  JOBS  program, 
individuals  residing  in  public  housing, 
and  individuals  who  are  homeless. 
While  projected  employment  in  future 
years  may  be  included  in  the 
application,  it  is  essential  that  the  focus 
of  employment  projects  concentrate  on 
those  jobs  created  during  the  duration  of 
the  OCS  project  period;  and/or 

(2)  Creates  a  significant  number  of 
business  development  opportunities  for 
low-income  residents  of  the  community 
or  significantly  aids  such  residents  in 
maintaining  economically  viable 
businesses;  and 

(3)  Provides  for  establishing  the  self- 
sufficiency  of  program  participants. 

In  the  evaluation  process,  favorable 
consideration  will  be  given  to 
applicants  under  this  priority  area  who 
show  the  lowest  cost-per-job  created. 
Unless  there  are  extenuating 
circumstances,  OCS  will  not  fund 
projects  where  the  cost-per-job  in  OCS 
funds  exceeds  Sl5,000. 

In  addition,  favorable  consideration  in 
the  evaluation  process  will  be  given  to 
applicants  who  demonstrate  tht^ir 
intention  to  coordinate  services  with  the 
local  JOBS  office  and/or  other 
empIojTnent  educai<)n  and  training 
offices  that  serve  the  proposed  area.  The 
JOBS  or  other  employment  education 
and  training  offices  should  serve  welfare 
recipients,  at-risk  youth,  public  housing 
tenants,  displaced  workers,  homeless 
and  low-income  individuals  (as  defined 
by  DHHS  poverty  guidelines). 
Applicants  should  submit  a  WTilten 
agreement  from  the  JOBS  or  other  local 
employment  education  and  training 
office  that  indicates  what  actions  will  be 
taken  to  integrate/coordinate  services 
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that  relate  d  rectly  to  the  project  for 
which  fundi  are  being  requested.  The 
agreement  s  lould  include  the  goals  and 
objectives  (i  icluding  target  groups)  that 
the  applicant  and  the  employment 
education  ai  id  training  office  expect  to 
reach  throuf  h  their  collaboration.  It 
should  desc  ibe  the  cooperative 
relationship  including  specific 
activities  an  i/or  actions  each  of  these 
entities  pro(  oses  to  carry  out  in  support 
of  the  project,  and  the  mechanism(s)  to 
be  used  in  o  )ordinating  those  activities 
if  the  projec  is  funded  by  OCS. 
Documentat  on  that  illustrates  the 
organization  al  experience  of  the 
employmen  education  and  training 
office  should  also  be  included. 

Any  appli::ant  which  proposes  to  use 
the  requeste  i  OCS  funds  to  make  an 
equity  inves  [ment  such  as  the  purchase 
of  stock,  or  <  loan  to  a  business  concern, 
including  a  vholly-owned  subsidiary, 
or  to  make  a  sub-grant  with  a  portion  of 
the  OCS  fun  is,  must  include  in  its 
application  i  written  agreement  with 
the  third  pai  ty  that  commits  the  latter  to 
the  followin ;: 

1.  A  mininum  of  75%  of  the  jobs  to 
be  created  u  ider  the  grant  will  be  for 
low-income  individuals. 

2.  The  gra  itee  will  have  authority  to 
screen  appli:ants  for  jobs  to  be  filled  by 
low-income  individuals  and  to  verify 
their  eligibi  ity. 

3.  The  gra  itee  will  have  a  seat  on  the 
Board  of  Directors  of  the  third  party's 
firm  if  the  gi  antee's  investment  equals 
25%  or  mor  s  of  the  firm's  assets.  (Not 
applicable  t )  loans  made  to  third 
parties.) 

4.  Reports  will  be  made  on  a  quarterly 
basis  to  the  ;rantee  on  the  use  of  grant 
funds. 

5.  A  procf  dure  will  be  developed  to 
assure  that  t  lere  are  no  duplicative 
counts  of  jo  IS  created. 

6.  Detailei  I  information  will  be 
provided  or  how  the  grant  funds  will  be 
used  by  the  :hird  party  by  submitting  a 
Source  and  Jse  of  Funds  Statement.  In 
addition,  th  t  agreement  will  provide 
details  on  h  )w  the  community 
developniert  corporation  will  provide 
support  and  technical  assistance  to  the 
third-party  i  n  areas  of  recruitment  and 
retention  of  low-income  individuals. 

Any  fund  i  that  are  proposed  to  be 
used  for  training  purposes  must  be 
limited  to  p  oviding  specific  job-related 
training  to  t  lose  poverty  level 
individuals  who  have  been  selected  for 
employmen  ;  in  the  grant  supported 
project. 

OCS  enco  urages  applications  that 
create  linka  jes  with  community 
organizatioi  s  administering  the  JOBS 
program  which  will  train  and  place 
residents  de  lendent  on  public 


JMI 


assistance  into  jobs  created  by  the 
project  funded  under  this  priority  area. 

Projects  which  would  result  in  the 
relocation  of  a  business  fi-om  one 
geographic  area  to  another  with  the 
possible  displacement  of  employees  are 
discouraged. 

OCS  will  not  consider  applications 
that  propose  to  estabhsh  or  expand 
revolving  loan  funds,  nor  proposals  that 
are  geared  towards  the  establishment  of 
Small  Business  Investment  Corporations 
or  Minority  Enterprise  Small  Business 
Investment  Corporations. 

OCS  does  not  anticipate  approving 
the  funding  of  applications  which 
propose  to  sub-grant  all  or  most  of  the 
grant  activities  to  an  unrelated  entity. 

Applicants  must  be  aware  that 
projects  funded  under  this  priority  area 
must  be  operational  by  the  end  of  the 
project  period,  i.e.,  businesses  must  be 
in  place,  and  low-income  individuals 
actually  employed  in  those  businesses. 

See  Part  F,  7,  d,  for  special 
instructions  on  developing  a  work 
program  for  this  priority  area. 

Sub-priority  area  1.2    Urban  and 
rural  community  economic 
development  (HBCU  set-aside).  For 
Fiscal  Year  1995,  a  set-aside  fund  of 
$2,250,000  will  be  included  under  this 
priority  area  for  eligible  applicants  that 
submit  projects  that  will  be  carried  out 
in  conjunction  with  Historically  Black 
Colleges  and  Universities  through 
contract  or  sub-grant.  Such  projects 
must  conform  to  the  purposes, 
requirements  and  prohibitions 
applicable  to  those  submitted  under 
Sub-Priority  Area  1.1. 

Any  funds  that  are  proposed  to  be 
used  for  training  must  be  directly 
related  to  the  project  and  all  individuals 
trained  must  be  placed  in  a  newly 
created  job  or  business. 

These  projects  .should  reflect  a 
significant  partnership  role  for  the 
college  or  university,  and  the  applicant 
in  doing  so  will  be  considered  to  have 
fulfilled  the  goals  of  the  Public-Private 
Partnerships  evaluation  criterion  and 
will  be  granted  the  maximum  number  of 
points  in  that  category.  Applications  for 
these  set-aside  funds  which  are  not 
funded  due  to  the  limited  amount  of 
funds  available  will  also  be  considered 
competitively  within  the  larger  pool  of 
eligible  applicants  under  Sub-Priority 
Area  1.1. 

See  Part  F,  7,  d,  for  special 
instructions  on  developing  a  work 
program  for  this  priority  area. 

Sub-priority  area  1.3    Urban  and 
rural  community  economic 
development  (pre-developmental  set- 
aside).  OCS  intends  in  this  priority  area 
to  provide  funds  to  recently- 
establishment  private,  non-profit 


community  development  corporations 
which  propose  to  undertake  economic 
development  activities  in  distressed 
communities. 

OCS  recognizes  that  tliere  are  a 
number  of  newly-organized  non-profit 
community  development  corporations 
who  have  identified  needs  in  their 
communities  but  who  have  not  had  the 
staff  or  other  resources  to  develop 
projects  to  address  those  needs.  This 
lack  of  resources  also  might  be  affecting 
their  ability  to  compete  for  funds,  such 
as  those  provided  under  OCS's  Urban 
and  Rural  Community  Development 
Program  (Operational  Grants)  since  their 
limited  resources  would  preclude  them 
from  developing  a  comprehensive 
business  plan  and/or  mobilizing 
resources.  OCS  has  an  interest  in 
providing  support  to  these  new  entities 
in  order  to  enable  them  to  become  more 
firmly  established  in  their  communities, 
thereby  bringing  technical  expertise  and 
new  resources  to  these  previously 
unserved  or  underserved  communities. 
Therefore,  OCS  is  setting  aside  $750,000 
in  Fiscal  Year  1995  for  grants  to  private 
non-profit  community  development 
corporations  which  have  been  in 
existence  for  no  more  than  three  years 
and  have  never  received  OCS  funding. 
From  this  sum.  grants  of  up  to  $75,000 
each  will  be  made  to  eligible  applicants. 
These  grants  will  be  made  for  a  period 
of  one  year  and  will  not  require 
matching  funds. 

The  grants  will  be  pre-developmental 
grants  under  which  CDCs  may  incur 
costs  to:  (1)  evaluate  the  feasibility  of 
potential  projects  which  address 
identified  needs  in  the  low-income 
community  and  which  conform  to  tho.se 
projects  and  activities  allowable  under 
Sub-Priority  Areas  1.1  and  1.2;  (2) 
develop  a  Business  Plan  related  to  one 
of  those  projects;  and  (3)  mobilize 
resources  to  be  contributed  to  projects, 
including  the  utilization  of  Historically 
Black  Colleges  and  Universities.  Based 
on  the  availability  of  funds  in  Fiscal 
Year  1996,  OCS  will  consider 
establishing  a  set-aside  to  provide 
operational  funds  to  those  organizations 
which  received  pre-developmental 
grants.  Grants  might  be  for  a  maximum 
of  $250,000  and  competition  for  those 
funds  will  be  restricted  to  those 
organizations  receiving  Fiscal  Year  1993 
pre-developmental  grants.  The  Business 
Plan  developed  as  a  result  of  the  pre- 
developmental  grant  would  be 
submitted  as  part  of  the  competitive 
application. 

Each  application  for  Fiscal  Year  1995 
funded  under  this  Priority  Area  must 
include  the  following  as  part  of  the 
project  narrative. 


1.  Description  of  the  impact  area,  i.e., 
a  description  of  the  low-income  area  it 
proposes  to  address; 

2.  Analysis  of  need  in  the  distressed 
community; 

3.  Project  objectives  and  measurable 
impact,  i.e.,  a  discussion  of  the  types  of 
projects  that  might  be  implemented  to 
address  the  identified  needs  and  how 
the  proposed  projects  relate  to  the 
applicant's  organizational  goals  and 
previous  experience  (if  any);  and 

4.  Implementation  factors  and 
quarterly  work  plans  with  specific  task 
timelines. 

Sub-priority  area  1.4    Administrative 
and  management  expertise.  OCS 
believes  that  one  of  the  most  effective 
means  of  assuring  the  successful 
operation  of  a  project  under  the 
Discretionary  Grants  Program  area  is 
through  the  sharing  amongst  CDCs  of 
their  experiences  in  dealing  with  the 
day  to  day  issues  and  challenges 
presented  in  promoting  community 
economic  development.  Accordingly. 
OCS  strongly  encourages  more 
experienced  CDCs  to  share  their 
administrative  and  management 
expertise  with  less  experienced  CDCs  or 
with  those  who  have  encountered 
difficulties  in  operationalizing  their 
work  programs.  In  order  to  facilitate 
this.  OCS  will  provide  funds  to  one  or 
more  community  development 
corporations  (as  defined  in  Part  A. 3)  to 
enhance  the  management  and 
operational  capacities  of  the  less 
experienced  CDCs  or  those  having 
difficulties. 

The  grant(s)  would  be  for  a  maximum 
of  5500,000  with  a  project  period  not  to 
exceed  17  months.  Formal  referrals  to 
the  grantee  or  grantees  funded  under 
this  sub-priority  area  could  be  initiated 
by  OCS  with  the  concurrence  of  a 
grantee  seeking  to  benefit  from  such 
contact.  Such  formal  requests  could  also 
be  initiated  by  a  grantee  with  the 
concurrence  of  OCS.  These  contacts 
may  occur  on-site,  by  telephone,  or  by 
other  methods  of  communication.  Costs 
incurred  in  connection  with 
participating  in  such  activities  will  be 
borne  by  the  recipient(s)  of  the  OCS 
grant  under  this  sub-priority  area. 

Sub-priority  area  1.5    Training  and 
technical  assistance.  Funds  will  be 
awarded  to  one  organization  under  this 
priority  area  for  the  purpose  of 
providing  training  and  technical 
assistance  to  strengthen  the  network  of 
CDCs  and  to  evaluate  projects  funded 
under  this  section. 

The  grant  will  be  for  a  maximum  of 
S235.000  with  a  grant  period  not  to 
exceed  17  months.  Applicant  must  have 
the  ability  to  collect  and  analyze  data 
nationally  that  may  benefit  CDCs  and  be 


able  to  disseminate  information  to  all  of 
OCS  funded  grantees.  The  applicant 
will  also  be  responsible  for  the 
development  of  instructional  programs, 
conferences,  seminars  and  other 
activities  to  assist  community 
developmenfcorporations. 

Eligible  applicants  are  private  non- 
profit organizations.  Applicants  must 
operate  on  a  national  basis  and  have 
significant  and  relevant  experiences  in 
working  with  community  development 
corporations. 

Priority  Area  2.0    Rural  Community 
Development  Activities 

Sub-priority  area  2. 1    Rural  housing 
(including  rental  housing  for  low- 
income  individuals).  Eligible  applicants 
are  States,  public  agencies  or  private 
nonprofit  organizations,  including 
Historically  Black  Colleges  and 
Universities. 

The  purpose  of  this  priority  area  is  to 
assist  low-income  residents  in  rural 
communities  by  providing  grants  to 
eligible  applicants  to:  (a)  Provide 
technical  assistance  to  help  low-income 
families  and  individuals  more 
effectively  utilize  existing  local.  State 
and  Federal  housing  assistance 
programs;  and  (b)  develop  innovative 
ways  to  meet  the  housing  needs  of  low- 
income  people,  e.g.,  the  rehabilitation  or 
repair  of  existing  substandard  housing 
units  for  occupancy  by  low-income 
residents,  the  conversion  of 
nonresidential  buildings  to  low-income 
residential  use.  and  the  purchase  of 
homes  by  low-income  people. 

OCS  encourages  applications  that  will 
assist  low-income  homeowners  to 
improve  their  housing  through  self-help 
rehabilitation.  These  applications 
should  not  include  projects  which  can 
be  funded  through  other  existing 
Federal  programs. 

OCS  also  encourages  the  submission 
of  proposals  with  the  aim  of  assisting 
homeless  families  and  those  at  risk  of 
homelessness.  Innovative  ways  to 
address  housing  needs  of  homeless 
families  are  of  particular  interest  to 
OCS. 

Projects  should  produce  the  following 
types  of  tangible  improvements  and 
benefits  related  to  housing  conditions 
for  rural  poor  people:  interior  or  exterior 
structural  repairs  including 
weatherization,  asbestos  and  lead 
abatement,  and  alternative  energy 
systems;  jobs  created  for  local  unskilled 
residents  while  assuring  quality  work; 
technical  assistance  and  professional 
services  related  to  housing  and 
community  planning  by  community- 
based  design  and  planning 
organizations.  (Such  projects  should  be 
conducted  with  maximum  use  of 


voluntary  services  of  professional  and 
community  personnel,  and  development 
of  innovative  housing  strategies  to  help 
low-income  rural  residents  acquire 
housing.) 

Applications  calling  for  new 
construction  or  "gut"  rehabilitation  will 
only  be  considered  if  the  application 
documents  that  there  is  insufficient 
existing  housing  stock  that  can  be 
economically  rehabilitated. 

Funds  will  not  be  available  for  the 
repair  or  rehabilitation  of  low-income 
rental  housing  unless  the  structure  is 
either  occupied  by  a  low-income  owner 
or  the  properties  to  be  repaired  are  (a) 
owned  by  a  private  non-profit 
organization  and  (b)  covered  by  a 
written  agreement  which  will  ensure 
continued  occupancy  by  low-income 
people  for  at  least  three  years  after 
completion  of  repairs  and  rehabilitation. 

OCS  is  particularly  interested  in 
receiving  applications  from  such 
entities  as  rural  housing  development 
corporations,  cooperatives,  and  other 
public  and  private  organizations  with 
proven  accomplishments  in  the  area  of 
rural  housing. 

See  Part  F,  7,  d,  for  special 
instructions  on  developing  a  work 
program  for  this  priority  area. 

Sub-priority  area  2.2'  Rural 
community  facilities  development 
(water  and  waste  water  treatment 
systems  development).  Funds  will  be 
provided  under  this  priority  area  to  help 
low-income  rural  communities  develop 
the  capability  and  expertise  to  establish 
and/or  maintain  affordable,  adequate 
and  safe  water  and  waste  water 
treatment  facilities. 

Funds  provided  under  this  priority 
area  may  not  be  used  for  construction  of 
water  and  waste  water  treatment 
systems  or  for  operating  subsidies  for 
such  systems,  but  other  mobilized  funds 
may  be  used  for  these  activities. 
Therefore,  it  is  sugge.sted  that  applicants 
coordinate  projects  with  the  Farmers 
Home  Administration  (FmHA)  and 
other  Federal  and  State  agencies  to 
ensure  that  funds  for  hardware  for  local 
community  projects  are  available. 

Eligible  applicants  are  public  or 
private  nonprofit  organizations, 
including  Historically  Black  Colleges 
and  Universities,  that  provide  training 
and  technical  assistance  to  small,  rural 
communities  in  meeting  their 
community  facility  needs. 

See  Part'F,  7,  d,  for  special 
instructions  on  developing  a  work 
program  for  this  priority  area. 

Priority  3.0    Assistance  for  Migrants 
and  Seasonal  Farmworkers 

Sub-priority  3. 1     Assistance  for 
m  igrants  and  seasonal  farmworkers 
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(general).  Elgible  applicants  are  States, 
public  agencies  and  private  nonprofit 
organizations,  including  Historically 
Black  Collei  es  and  Universities. 

The  purp  )se  of  this  priority  area  is  to 
fund  a  limit  id  number  of  projects  which 
focus  exclui  ively  on  the  problems  and 
special  nee<  s  of  migrants  and  seasonal 
farmworker  i  in  order  to  improve  their 
quality  of  li  e  and  advance  self- 
sufficiencv. 

OCS  will  Bntertain  proposals  that 
directly  me  st  farmworker  needs  in  such 
areas  as:  bo  nelessness;  crisis  nutritional 
relief;  the  d  jvelopment  of  self-help 
systems  of  lood  production;  emergency 
health  and  ;ocial  services  referral  and 
assistance;  lome  repair,  rehabilitation, 
and  owners  lip;  direct  assistance  to  low- 
income  farr  iworkers,  including  at-risk 
teenagers,  t )  improve  their  job  skills  for 
them  to  qut  lify  for  long  term  and 
permanent  ull-time  employment  in 
agriculture;  and/or  assistance  to  low- 
income  fan  iworkers,  including  at-risk 
teenagers,  \  'ho  wish  to  leave 
agriculture  employment  and  find  jobs 
in  other  lin  ;s  of  work.  Linkages  with  the 
local  JOBS  urogram  are  encouraged 
wherever  a  )propriate. 

Applicar  ts  must  provide  quantifiable 
objectives  f  )r  each  of  the  above 
activities  w  lich  will  be  included  in  the 
project.  OC  >  encourages  applicants  to 
develop  lin  tages  with  other  public  and 
private  seel  or  service  providers  who 
also  are  wo  rking  with  migrant  and 
seasonal  fa  mworkers  or  with  issues 
affecting  th  is  target  group. 

For  proje  ^ts  that  relate  to  job  skills 
and  trainin  j.  OCS  will  not  consider 
applicatior  s  proposing  to  use  funds 
exclusive])  for  classroom  instruction. 
Placement  n  permanent  jobs  must  be  an 
integral  activity  of  any  training  project. 

Applicat  ons  submitted  under  this 
priority  ars  a  must  not  contain  requests 
for  OCS  tui  iding  for  projects  that  would 
duplicate  C  ommunity  Services  Block 
Grant  fund  ng  or  activities  for  which 
funding  is  ivailable  from  other  Federal 
agencies  si  ch  as  the  Department  of 
Labor  and  he  Department  of 
Agricultun  's  Women,  Infants  and 
Children  ('  VIC)  program. 

See  Part  •,  7,  d,  for  special 
instructior  s  on  developing  a  work 
program  fc  r  this  priority  area. 

Sub-pric  rity  area  3.2    assistance  for 
migrants  a  id  seasonal  farmworkers 
(HBCU  set  aside).  For  Fiscal  Year  1995. 
a  fund  of  S  300,000  will  be  set  aside  for 
Historicall  ^  Black  Colleges  and 
Universiti(  s  to  enable  them  to  offer 
continuing  education  to  migrants  and 
seasonal  fc  rmworkers  and  to  increase 
participan  employment  opportunities. 
Applit;anti  must  provide  quantifiable 
objectives  or  each  of  the  activities 
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which  will  be  included  in  the  project. 
Applications  which  are  not  funded 
within  this  set-aside  due  to  the  limited 
amount  of  funds  available  will  also  be 
considered  competitively  within  the 
larger  pool  of  eligible  applicants  under 
Sub-Priority  Area  3.1. 

See  Part  F,  7.  b,  for  special 
instructions  on  developing  a  work 
program  for  this  priority  area. 

Part  C — Application  Prerequisites 

2.  Eligible  Applicants 

Priority  areas  included  in  this 
Program  Announcement  have  differing 
eligibility  requirements.  Therefore, 
eligible  applicants  are  identified  in  the 
individual  priority  area  descriptions 
found  in  Part  B.  above. 

2.  Availability  of  Funds 

a.  FY  1995  Funds 

The  Office  of  Community  Services 
expects  to  award  funds  by  April  30, 
1995  for  new  grants.  The  maximum 
amount  of  funds  available  for  each 
Priority  Area  is  summarized  below: 


Priority  area 

Fiscal  year 
1995  funds 

1 .0    Urban  and  Rural  Com- 

munity Economic  Develop- 

ment: 

1.1     Urtjan  and  Rural 

Community  Economk; 

Development  (Oper- 

ational)   

$19,493,000 

1.2    Urtjan  and  Rural 

Community  Economic 

Development  (HBCU 

Set-Aside) 

2.250,000 

1.3    Urtjan  and  Rural 

Community  Economic 

Development  (Pre-De- 

velopmental  Set-Aside)  . 

750.000 

1.4    Grantee  Assistance 

(Set  Aside) 

500.000 

1 .5    Training  &  Technical 

Assistance  (Set  Aside)  .. 

235.000 

2.0    Rural  Community  De- 

veloprDent  Activities  

6.198,000 

3.0    Assistance  lor  Migrants 

and  Seasonal  Famv 

workers: 

3.1     Assistance  for  Mi- 

grants and  Seasonal 

Farmworkers  (General)  . 

2,784,000 

3.2    Assistance  for  Mi- 

grants and  Seasonal 

Farmworkers  (HBCU 

Set-Aside) 

300,000 

b.  Grant  Amounts 

No  more  than  the  below  stated 
amounts  will  be  granted  for  projects 
under  the  Priority  Areas  as  indicated: 


Sut)-priority  area 

Funding 
limit 

1.1  

$700,000 

Sut>-priority  area 

Funding 
limit 

1  2       

750,000 

1  3                 

75.000 

1  4   

500.000 

1  5 „ 

235,000 

2 1       

250.000 

2.2       -'• 

425.000 

3 1      

250,000 

3  2           

75.000 

3.  Project  and  Budget  Periods 

For  Sub-Priority  Areas  1.1.  and  1.2, 
applicants  with  projects  involving 
construction  only,  may  request  project 
and  budget  periods  of  up  to  36  months. 
Applicants  for  other  economic 
development  projects  under  those 
priority  areas  and  Sub-Priority  Areas 
1.4. 1.5,  2.1.  3.1  and  3.2  may  request 
project  and  budget  periods  of  up  to  17 
months.  For  Sub-Priority  Area  2.2, 
grantees  will  be  funded  for  a  12  month 
project  period.  For  Sub-Priority  Area 
1.3.  applicants  may  request  project  and 
budget  periods  of  up  to  12  months.  By 
fully  funding  the  projects  in  FY  95 
funding  stability  in  future  years  will  be 
insured. 

4.  Mobilization  of  Resources 

OCS  encourages  and  strongly 
supports  mobilization  of  resources 
through  public/private  partnerships 
which  can  mobilize  cash  and/or  third- 
party  in-kind  contributions. 

.5.  Program  Beneficiaries 

Projects  proposed  for  funding  under 
this  Announcement  must  result  in 
direct  benefits  to  low-income  people  as 
defined  in  the  most  recent  Annual 
Revision  of  Poverty  Income  Guidelines 
published  by  DHHS. 

Attachment  A  to  this  Announcement 
is  an  excerpt  from  the  Poverty  Income 
Guidelines  currently  in  effect.  Annual 
revisions  of  these  guidelines  are 
normally  published  in  the  Federal 
Register  in  February  or  early  March  of 
each  year.  Grantees  will  be  required  to 
apply  the  most  recent  guidelines 
throughout  the  project  period.  These 
revised  guidelines  may  be  obtained  by    , 
accessing  the  OCS  Electronic  Bulletin 
Board  (see  "For  Further  Information 
Contact"  at  the  beginning  of  this 
Announcement),  at  public  libraries. 
Congressional  offices,  or  by  writing  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office. 
Washington.  D.C.  20402. 

No  other  government  agency  or 
privately-defined  poverty  guidelines  are 
applicable  for  the  determination  of  low- 
income  eligibility  for  these  OCS 
programs. 

Note,  however,  that  low-income 
individuals  granted  lawful  temporary 


resident  status  under  Sections  245A  or 
210A  of  the  Immigration  and 
Nationality  Act.  as  amended  by  the 
Immigration  Reform  and  Control  Act  of 
1986  (Public  law  99-603)  may  not  be 
eligible  for  direct  or  indire<:t  assistance 
based  on  finanr  iai  need  under  this 
program  for  a  period  of  five  years  from 
the  date  such  status  was  granted. 

6.  Xuniber  of  Projects  in  Application 

An  appiir  ation  mav  contain  oniv  one 
project  exiept  for  Priority  Areas  1.3, 
1.4,  1.5,  and  31  where  applicants  are 
resean  hing  various  opportunities,  are 
providing  training  and.'or  technical 
assistance  to    urrent  OCS  grantees,  are 
responsible  for  seminars  and  other 
activities  in  assisting  Community 
Development  Corporations,  or  are 
having  a  multi-faceted  approach  to 
Migrants'  issues)  and  this  project  must 
be  identified  as  responding  to  one  of  the 
program  priority  areas  stated  in  this 
Announcement.  Applications  which  are 
not  in  compliance  with  this  requirement 
will  be  ineligible  for  funding. 

7.  Multiple  Submittals 

There  is  no  limit  to  the  number  of 
applications  that  can  be  submitted 
under  a  specific  program  prioritv  area  as 
long  as  each  application  contains  a 
proposal  for  a  different  project 
However,  an  applicant  will  receive  only 
one  grant  in  any  Priority  Area. 

8.  Sub-Contracting  or  Delegating 
Projects 

OCS  does  not  fund  projects  where  the 
role  of  the  applicant  is  primarily  to 
serve  as  a  conduit  for  funds  to 
organizations  other  than  the  applicant. 
The  applicant  must  have  a  substantive 
role  in  the  implementation  of  the  project 
for  which  funding  is  requested. 

9.  Previous  Performance  and  Current 
Grants 

Previous  performance  of  applicants 
will  be  a  determining  factor  in  the  grant 
award  decisions.  Any  applicant  which 
has  three  or  more  active  OCS  grants  may 
only  be  funded  under  exceptional 
circumstances. 

Part  D — Application  Procedures 

J  Availability  of  Forms 

Attachments  B,  C.  and  D  contain  all 
of  the  standard  forms  necessarv  for  the 
application  for  awards  under  these  OCS 
programs.  These  forms  may  be 
photocopied  for  the  application. 

Copies  of  the  Federal  Register 
containing  this  announcement  are 
available  at  mo.st  local  libraries  and 
Congressional  District  Offices  for 
reproduction.  If  copies  are  not  available 
at  these  sources,  they  may  be  obtained 


by  writing  or  telephoning  the  office 
listed  under  the  section  entitled 
FOR  FURTHER  INFORMATION  at  the 
beginning  of  this  announcement.  In 
addition  they  may  be  obtained  by 
downloading  from  the  OCS  Electronic 
BuMefin  Board  (See  instructions  under 
■  Contact  ■  at  the  beginning  of  this 
document  i 

For  purposes  of  this  announcement. 
all  applicants  will  use  SF-^24.  SF- 
424A,  and  SF-424B.  regardless  of  the 
pnont>  area  governing  the  project 
Appluations  proposing  :  onstrui  tion 
proiei  ts  wi    alsc  present  a.  required 
finaniia  data  using  Sh  4^4.^ 
InstPLK  Tions  for   on^MHing  the  SF-424, 
S¥~A^4A  and  SF-  4J4H  are  found  in^ 
A  taihmeptsB  C,  anrl  I). 

Part  F  contains  .nstrui  tions  for  the 
pro)e»  t  narrat  ve  and  protect  abstract. 
They  wi  1  be  submitted  on  plain  bond 
paper  along  with  the  SF  -424  and  related 
forms. 

Attachment  J  provides  a  checklist  to 
aid  applicants  in  prepanng  a  complete 
application  patkage  for  OCS. 

The  applicant  must  be  aware  that  in 
signing  and  submitting  the  application 
for  this  award,  it  is  certif\'ing  that  it  will 
comply  with  the  Federal  requirements 
concerning  the  drug  free  workplace  and 
debarment  regulations  set  forth  in 
Attachments  E  and  F. 

2.  Application  Submission 

Applications  must  be  submitted  to 
ACF  by  the  closing  dates.  Refer  to 
■•Closing  Dates"  at  the  beginning  of  this 
document  for  the  spei:ific  date. 

Applications  mav  be  mailed  to: 
Department  of  Health  and  Human 
Services  .'\dministration  for  Children 
and  Families  Division  of  Discretionary 
Grants,  370  LEnfant  Promenade.  S.W'. 
6th  Floor  (OCS-9,5-03).  Washington 
D.C.  20447.  ATTN:  Maiso  Brvant 

Hand-delivered  applications  are 
accepted  during  normal  working  hours 
of  8:00  a.m.  to  4:30  p.m..  Monday 
through  Friday,  on  or  prior  to  the 
established  clasing  date  at  the  below 
listed  address. 

Administration  for  Children  and 
Families  Division  of  Discretionarv 
Grants.  6th  Floor,  ACF  Guard  Station. 
901  "D"  Street,  S.W.  Washington.  D.C. 
20447 

An  application  will  be  considered  to 
be  received  on  time  if  sent  on  or  before 
the  closing  date  as  evidenced  by  a 
legible  U.S.  Postal  Ser\'ice  postmark  or 
a  legibly  dated  receipt  from  a 
commercial  carrier.  Private  metered 
postmarks  will  not  be  considered 
acceptable  as  proof  of  timely  mailing. 
Applications  submitted  by  .inv  means     • 
other  than  through  the  U.S.  Postal 
Ser\  ice  or  commercial  carrier  shall  be 


considered  as  acceptable  only  if 
physically  received  at  the  above  address 
before  close  of  business  on  or  before  the 
deadline  date. 

Note:  Applii  ants  <!hould  note  that  the  I'.S. 
Postal  .ServK  e  does  not  unifomilv  providp  a 
dated  postmark  Bf'fore  .-vlving  on  this 
metti.jd  appii.  ants  should  (  heck  with  their 
local  post  offii  p  in  some  instances  packages 
presented  *or  :7)di ' i ng  after  a  predeterm ined 
time  are  ,x.stmdiKe(i  with  the  next  dav  s  date. 
In  other  ases  postmarks  are  not  routinely 
plai  PC  or  pai  kages  Applicants  are  cautioned 
to  ver)^  ihat  'here  is  a  date  on  the  package, 
and  that  it  is  the  torreit  date  of  mailing. 
before  ai » eptmg  a  rei  eipt 

.■\ppiK  afions  whir  h  have  a  postmark 
later  than  the    .using  date  or  which  are 
hand  dei-v-ered  after  the    losing  date, 
v\i'  be  returned  tc  the  sender  without 
consideration  :n  the  competition  . 

One  signed  originai  apphcation  and 
four  copies  are  required  The  first  page 
of  the  SF^24  must  contain  in  the  lower 
right-hand  corner,  a  designation 
indicating  under  which  priority  area 
funds  are  being  requested  (See  part  F. 
section  1.  subsection  11). 

3.  Intergovernmental  Pevieiv 

This  program  is  covered  under 
Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs."  and  45  CFR  part  100. 
"Intergovenimental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities." 
Under  the  Order.  State^.  may  design 
their  own  processes  for  reviewing  and 
coniinenting  on  proposed  Federal 
assistanc:e  under  covered  programs. 

All  States  and  Territories  except 
Alabama.  Alaska.  Colorado. 
Connecticut,  Hawaii.  Idaho,  Kansas. 
Louisiana,  Minnesota,  Montana. 
Nebraska,  Oklahoma,  Oregon. 
Pennsylvania,  South  Dakota.  Virginia. 
Washington,  American  Samoa  and 
Palau  have  elected  to  participate  in  the 
Executive  Order  process  and  have 
established  Single  Points  of  Contact 
(SPOCs).  Applicants  from  these 
nineteen  jurisdictions  need  take  no 
action  regarding  E.O.  12372.  Applicants 
for  projects  to  be  administered  by 
federally-recognized  Indian  tril)es  are 
also  e.xempt  from  the  requirements  of 
E.O.  12372.  Otherwise,  applicants 
should  contact  their  SPOCs  as  soon,  as 
possible  to  alert  them  of  the  prospective 
applications  and  receive  any  ne<  essary 
instructions.  Applicants  must  submit 
any  required  material  to  the  SPOCs  as 
soon  as  possible  so  that  the  program 
office  tan  obtain  and  review  SPOC 
comments  as  part  of  the  award  process. 
It  is  imperative  that  the  applicant 
submit  all  reqiiir»-d  materials,  if  any,  to 
the  SPOC  and  indicate  the  date  of  this 
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ica^on  Consideration 

which  meet  the 
uirements  in  sections  5  a 
will  be  reviewed 
i\y.  Such  applications  will  be 
reviewers  for  a  numerical 
planatory  comments  based 
responsiveness  to  program 
guidelines  and  evaluation 
lished  in  this 


ons  submitted  under  all 

will  be  reviewed  by 
ide  of  the  OCS  unit  w  hich 
:tly  responsible  for 
ic  management  of  the  grant, 
of  these  reviews  will  assist 
and  OCS  program  staff  in 
competing  applications, 
scores  will  weigh  heavily  in 
isions  but  will  not  be  the 
considered.  Applications 
ill  be  considered  in  order  of 
scores  assigned  by 
However.  highl>  ranked 
s  are  not  guaranteed  funding 
irector  may  also  consider 
s  deemed  relevant  including, 
ted  to.  the  timely  and  proper 
of  projects  funded  with  OCS 
d  in  the  last  five  (5)  years; 
of  reviewers  and  Government 
aff  evaluation  and  input; 
distribution;  previous 
brmance  of  applicants; 
with  grant  terms  under 
IJHHS  grants;  audit  n^ports; 
e  reports;  and  applicant's 
resolving  any  final  audit 
ces  on  previous  OCS  or  other 
ajfcncv  grants.  Applicants  with 
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three  or  more  incomplete  OCS  grants  at 
the  time  of  review  may  be  denied 
funding.  In  addition,  for  applications 
received  under  1.0,  OCS  will  consider 
the  geographic  distribution  of  funds 
among  States  and  the  relative 
proportion  of  funding  among  rural  and 
urban  areas  in  accordance  with  section 
681(b)(1)(D)  of  the  Act. 

OCS  reserves  the  right  to  discuss 
applications  with  other  Federal  or  non- 
Federal  funding  sources  to  ascertain  the 
applicant's  performance  record. 

5.  Criteria  for  Screening  Applicants 

a.  Initial  Scrt'ening 

All  applii  iitions  that  meet  the 
published  di-adline  for  submission  will 
be  screened  to  determine  completeness 
and  conformity  to  the  requirements  of 
this  announcement.  Only  those 
applications  meeting  the  following 
requirements  will  be  reviewed  and 
evaluated  competitively.  Others  will  be 
returned  to  the  applicants  with  a 
notation  that  they  were  unacceptable. 

(1)  The  application  must  contain  a 
Standard  Form  424  "Application  for 
Federal  Assistance  "  (SF-424),  a  budget 
(SF-424A).  and  signed  "Assurances" 
(SF  424B)  completed  according  to 
instructions  published  in  part  F  and 
attachments  B.  C.  and  D  of  this  Program 
Announcement. 

(2)  An  Executive  Summary  and  a 
project  abstract  must  also  accompany 
the  standard  forms. 

(3)  The  SF-;24  and  the  SF-424B  must 
be  signed  by  an  official  of  the 
organization  applying  for  the  grant  who 
has  authority  to  obligate  the 
organization  legally. 

(4)  The  application  must  be  submitted 
for  consideration  under  one  priority 
area  only. 

b.  Pre-Rating  Review 

Applications  which  pa.ss  the  initial 
screening  will  be  forwarded  to 
reviewers  and/or  OCS  staff  prior  to  the 
programmatic  review  to  verify  that  the 
applications  comply  with  this  Program 
Announcement  in  the  following  areas: 

(1)  Eligibility.  Applicant  meets  the 
eligibility  requirements  for  the  priority 
area  under  which  funds  are  being 
requested.  Proof  of  non-profit  status 
must  be  included  in  the  Appendices  of 
the  Project  Narrative  where  applicable. 
Applicants  must  also  be  aware  that  the 
applicant's  legal  name  as  required  in 
SF-424  (Item  .S)  must  match  that  listed 
as  corrt;spondiiig  to  the  Employer 
Identification  Number  (Item  r>). 

(2)  \umbvr  of  Projects:  An 
application  may  contain  only  one 
project  (except  for  Priority  Areas  1.3. 
1.4,  1..").  and  3.1  where  applicants  are 


researching  various  opportunities, 
providing  assistance  to  current  OCS 
grantees,  providing  seminars  and  other 
activities  in  assisting  Community 
Development  Corporations,  or  having  a 
multifaceted  approach  to  Migrants' 
issues)  and  this  project  must  be 
identified  as  responding  to  one  of  the 
program  priority  areas  stated  in  this 
Announcement. 

Applicants  which  are  not  in 
compliance  with  this  requirement  will 
be  ineligible  for  funding. 

(3)  Grant  amount:  The  amount  of 
funds  requested  does  not  exi  ecd  the 
limits  indicated  in  Part  C,  2  b  tor  the 
appropriate  priority  area. 

(4)  Written  Agreement  When 
Applicant  Proposes  to  Make  Equity 
Investment,  Loon,  or  Sub-Grant:  (Sub- 
Priority  Areas  1.1,  and  1.2);  The 
application  contains  a  written 
agreement  signed  by  the  applicant  and 
the  third  party  which  includes  all  of  the 
elements  required  in  part  B. 

An  application  may  be  disqualified 
from  the  competition  and  returned  if  it 
does  not  conform  to  one  or  more  of  the 
above  requirements. 

c.  Evaluation  Criteria 

Applications  which  pa.ss  the  pre- 
rating  review  will  be  assessed  and 
scoreil  by  reviewers.  Each  reviewer  will 
give  a  numerical  score  for  each 
application  rjviewed.  These  numerical 
scores  will  be  supported  by  explanatory 
statements  on  a  formal  rating  form 
describing  major  strengths  and 
weaknesses  under  each  applicable 
criterion  published  in  the 
announcement. 

The  in-depth  evaluation  and  review 
process  will  use  the  following  criteria 
coupled  with  the  specific  requirements 
contained  under  each  program  priority 
area  as  described  in  Part  B. 

(Note:  the  following  review  criteria 
reiterate  collection  of  information 
requirements  contained  in  Part  F  of  this 
announcement.  These  requirements  an; 
approved  under  OMB  Control  Number 
0970-0062.) 

a.  Criteria  for  Review  and  Evaluation  of 
All  Applications  Except  Sub-Priority 
Arras  lit.  1.4  and  1.5 

(a)  Criterion  I:  Analysis  of  Need 
(Maximum:  5  Points) 

The  application  documents  that  the 
project  addres.ses  a  vital  need  in  a 
distressed  community  and  provides 
statistics  and  other  data  and  information 
in  support  of  its  contention. 


(b)  Criterion  II:  Organizational 
Experience  in  Program  Area  and  Staff 
Responsibilities  (Maximum:  1.5  Points) 

(i)  Organizational  Experience  in 
Program  Area  (sub-rating;  0-5  points). 

Documentation  provided  indicates 
that  projects  previously  undertaken 
have  been  relevant  and  effective  and 
have  provided  permanent  benefits  to  the 
low-income  population 

Ocganizations  which  propose 
providing  training  and  technical 
assistance  have  detailed  competence  in 
the  specific  program  priority  area  and  as 
a  deliverer  with  expertise  in  the  fields 
of  training  and  technical  assistance.  If 
applicable,  information  provided  by 
these  applicants  also  addresses  related 
achievements  and  cximpetence  of  each 
cooperating  or  sponsoring  organization. 

Applicable  to  Sub-Prioritv  Areas  1.1, 
and  1  2 

The  applicant  has  demonstrated  the 
ability  to  implement  major  activities  in 
such  areas  as  business  development, 
commercial  development,  physical 
development,  or  financial  services;  the 
ability  to  mobilize  dollars  from  sources 
such  as  the  private  sector  (corporations, 
banks,  etc.).  foundations,  the  public 
sector,  including  State  and  local 
governments,  or  individuals;  that  it  has 
a  sound  organizational  structure  and 
proven  organizational  capability;  and  an 
ability  to  develop  and  maintain  a  stable 
program  in  terms  of  business,  physical 
or  community  development  activities 
that  will  provide  needed  permanent 
jobs,  services,  business  development 
opportunities,  and  other  benefits  to 
community  residents. 

(ii)  Staff  Skills,  Resources  and 
Responsibilities  (sub-rating  0-10 
points). 

The  application  describes  in  brief 
resume  form  the  experience  and  skills  of 
the  project  director  who  is  not  only  well 
qualified,  but  his/her  professional 
capabilities  are  relevant  to  tho 
.successful  implementation  of  the 
project.  If  the  key  staff  person  has  not 
yet  been  identified,  the  application 
contains  a  comprehensive  position 
description  which  indicates  that  the 
responsibilities  to  be  assigned  to  the 
project  director  are  relevant  to  the 
successful  implementation  of  the 
project.  The  applicant  has  adequate 
facilities  and  resources  (:  e  space  and 
equipment)  to  successfully  Carry  out  the 
work  plan.  The  assigned  responsibilities 
of  the  staff  are  appropriate  to  the  tasks 
identified  for  the  project  and  sufficient 
time  of  senior  staff  will  be  budgeted  to 
assure  timely  implementation  and  cost 
effective  management  of  the  project. 


(c)  Criterion  III.  Project  Implementation 
(Maximum.  25  Points) 

The  Work  Plan,  or  Business  Plan 
where  appropriate  is  both  sound  and 
feasible.  The  pro|ect  is  responsive  to  the 
needs  identified  in  the  Analysis  of 
Need.  If  sets  forth  realistic  quarterly 
time  targets  by  which  the  various  work 
tasks  will  be  completed.  Critical  issues 
or  potential  problems  that  might  impact 
negatively  on  the  project  are  defined 
and  the  project  objectives  can  be 
reasonably  attained  despite  such 
potential  problems. 

(d)  Criterion  IV  A:  Significant  and 
Beneficial  Impact  (Maximum:  30  Points) 
(Applicable  to  Sub-Priority  Areas  1.1, 
and  1.2) 

(i)  Significant  and  Beneficial  Impact 
(sub-  rating  0-10  points). 

The  application  contains  a  full  and 
accurate  description  of  the  proposed  use 
of  the  requested  finam  lal  assistance. 
The  proposed  proief  t  v.      produce 
permanent  and  measurable  results  that 
will  reduce  the  n>  laerc  e  of  poverty  in 
the   ommj.i*     The  (J(  S  grant  funds,  in 
combination  w  'h  private  and/or  other 
pubiu.  resoun  es.  are  targeted  into  low- 
income  commuP't  es  distressed 
communities,  and/or  designated 
enterprise  zones  and  enterprise 
communities. 

(  ;;  Community  Empowerment 
Consideration  .Maximum.  0-10 points). 

Special  consideration  will  be  given  to 
applicants  who  are  located  in  areas 
which  are  characterized  by  poverty  and 
other  indicators  of  socio-economic 
distress  such  as  a  poverty  rate  of  at  least 
20%.  designation  as  an  Empowerment 
Zone  or  Enterprise  Community,  high 
levels  of  unemployment,  and  high  levels 
of  incidences  of  violence,  gang  activity, 
crime,  or  drug  use.  Applicants  should 
document  that  they  were  involved  in 
the  preparation  and  planned 
implementation  of  a  comprehensive 
community-based  strategic  plan  to 
achieve  both  economic  and  human 
development  in  an  integrated  manner. 

(;ii;  Cost-per-Job  (sub-rating:  0-5 
points). 

During  the  project  period  the 
proposed  project  will  create  new. 
permanent  jobs  or  maintain  permanent 
jobs  for  low-income  residents  at  a  cost- 
per- job  below  $15,000  in  OCS  funds. 

(Note:  The  maximum  number  of  points 
will  be  given  to  those  appiicants  proposinj? 
cost  per  job  estimates  of  S5.000  or  less  of 
(X^S  requested  funds  Higtier  cost-p»ir-job 
estimates  wul  receive  correspondingly  fewer 
points  ) 

;  Career  De\'elopment 
Opportunities  (sub-  rating:  0-5  points). 
The  application  documents  that  the 
jobs  to  be  created  for  low-intome  people 


have  career  development  opportunities 
which  will  promote  self-sufficiencv. 

(e)  Criterion  IV  B:  Significant  and 
Beneficial  Impact  (Maximum:  30  Points) 
Applicable  to  Sub-Prioritv  Areas  2.1. 
2.2.  3.1  and  3.2) 

The  -.pplication  contains  a  full  and 
accurate  description  of  the  proposed  use 
of  the  requested  financial  assistance. 
The  proposed  project  will  produce 
permanent  and  measurable  results  that 
will  reduce  the  incidence  of  poverty  in 
tht  cireas  targeted  and  significantly 
enhancr  ihe  self  sufficiency  of  program 
participants.  Results  are  quantifiable  in 
terms  of  program  area  expectations,  e.g., 
number  of  units  of  housing 
rshabilllGted.  agricuUural  and  non- 
agricultural  job  placements,  etc.  The 
OCS  grant  funds,  in  combination  with 
priva**  and/or  other  public  resources, 
are  targeted  into  low-income  and/or 
distressed  communities  and/or 
designated  empowerment  zones  and 
enterprise  communities. 

(f)  Criterion  V  A:  Public-Private 
Partnerships  (Maximum:  20  Points) 
(Applicable  to  Sub-Priority  Areas  1.1 
and  1.2) 

(i)  Mobilization  of  resources:  (sub- 
rating:  15  points). 

The  application  documents  that  the 
applicant  will  mobilize  from  public 
and/or  private  sources  cash  and/or  in- 
kind  contributions  valued  at  an  amount 
equal  to  the  OCS  funds  requested. 
Applicants  documenting  that  the  value 
of  such  contributions  will  be  at  least 
equal  to  the  OCS  funds  requested  will 
receive  the  maximum  number  of  points 
for  this  Criterion.  Lesser  contributions 
will  be  given  consideration  based  upon 
the  value  documented.  Appii(  ants 
under  Sub-Priority  Area  1.2  ului  are 
proposing  to  enter  into  a  partner>.hip 
with  Historically  Black  Colleges  .ind 
Universities  are  deemed  to  have  fully 
met  this  criterion  and  will  receive  the 
maximum  number  of  points  if  thev 
document  the  participation  of  the 
HBCU. 

(i  )  Integration/coordination  of 
senices:  (sub-rnting:  5  pointsl. 

The  applicant  demonstrates  a 
commitment  to  coordination  \\  ifh  the 
local  JOBS  offi(-.e  and/or  other 
employment  education  and  training 
programs  (such  as  JTP.A)  to  ensure  that 
welfare  recipients,  at-risk  voutii. 
displaced  workers,  public  housing 
tenants,  homeless  and  low-income 
individuals  will  be  trained  and  pint  ed 
in  the  newly  created  jobs.  The  applicant 
provides  a  written  agreement  from  the 
local  JOBS  or  other  employment 
education  and  training  office  indicating 
what  actions  will  be  taken  to  inteyr.ite/ 
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services  that  relate  directly 
projk:t  for  which  funds  are  being 


coordinate 
to  the . 
requested. 
Speci~ 
include 
the  applicint 


fie  illy 


(1) 


tie 


employment 
office  expt  ct 
collaborati  on 
actions  thi  t 
coordinate 
basis;  (3) 
collaboration 
mechani 
coordinati  ig 
activities 
to  the  goal  5 
achieved 
(6)  how 
significant 
the  success 
Theappl 
document  ition 


the  agreement  should 
the  goals  and  objectives  that 
and  the  JOBS  or  other 
education  and  training 
to  achieve  through  their 
;  (2)  the  specific  activities/ 
will  be  taken  to  integrate/ 
services  on  an  on-going 
target  population  that  this 
will  serve;  (4)  the 
(s)  to  be  used  in  integrating/ 
^  activities:  (5)  how  those 
ill  be  significant  in  relation 
and  objectives  to  be 
t  irough  the  collaboration,  and 
activities  will  be 
in  relation  to  their  impact  on 
;  of  the  OCS-funded  project, 
icant  should  also  provide 
tion  that  illustrates  the 
I  )nal  experience  related  to  the 
education  and  training 
to  Criterion  II  for 


thDse 


defer  I 


organizati 
employment 
program  ' 
guidelines) 

(g)  Criteridn  V  B:  Public-Private 
Partnershi  ps  (Maximum:  20  Points) 
(Applicab  e  to  Sub-Priority  Areas  2.1. 
2.2.  a.1.  and  3.2) 

The  apf  lication  documents  that  the 
applicant  will  mobilize  from  public 
and/or  pri  vate  sources  cash  and/or  in- 
kind  cont  ibutions  valued  at  an  amount 
equal  to  tlie  OCS  funds  requested. 
Applicants  documenting  that  the  value 
of  such  cc  ntributions  will  be  at  least 
equal  to  tl  le  OCS  funds  requested  will 
receive  ths  maximum  number  of  points 
for  this  Ciiterion.  Lesser  contributions 
will  be  gi'  ^en  consideration  based  upon 
the  value  pocumented. 


CriteriJDn  VI:  Budget  Appropriateness 
Reasqnableness  (Maximum:  5 


Ih) 

and 

points) 


'quested  are  commensurate 
vel  of  effort  necessary  to 
:  ih  the  goals  and  objectives  of 
c  t.  The  application  includes  a 
i  udget  break-down  for  each  of 
i  I  categories  in  the  SF-424A. 
icant  presents  a  reasonable 
■e  cost.  The  estimated  cost 
of  the  project  also  is 
in  relation  to  the  anticipated 


JMI 


Funds 
with  the 
accompli 
the  proje<jt 
detailed 
the  budg^ 
Theappl 
administilativ 
to  the  gov  ernment 
reasonab 
results. 

7.  Criterit  f  for  Review  and  Evaluation  of 
Applicati  ons  Submitted  Under  Sub- 
Priority  Area  1.3 


Criterion  I:  Organizational  Capability 
jty  (Maximum:  20  Points) 


a. 

and  Capalc 

(1)  Orgmizational 
program 
Where 


jiii^unuiiui  experience  in 
irea  (sub-rating:  5  Points). 
'-  applicant  has  a  history  of 


thj 


prior  achievement  in  economic       • 
development,  the  documentation  must 
address  the  relevance  and  effectiveness 
of  projects  undertaken,  especially  their 
cost  effectiveness  and  the  relevance  and 
effectiveness  of  any  services  and  the 
permanent  benefits  provided  to  the 
targeted  population.  Applicants  must 
also  indicate  why  they  feel  that  they  can 
successfully  implement  the  project  for 
which  they  are  requesting  funds. 

(2)  Management  capacity  (sub-rating: 
5  points)  Applicants  must  fully  detail 
their  abifity  to  implement  sound  and 
effective  management  practices  and  if 
they  have  been  recipients  of  other 
Federal  or  other  governmental  grants, 
they  must  also  detail  that  they  have 
consistently  complied  with  financial 
and  program  progress  reporting  and 
audit  requirements.  Applicants  should 
submit  any  available  documentation  on 
their  management  practices  and 
progress  reporting  procedures  along 
with  a  statement  by  a  Certified  or 
Licensed  Public  Accountant  as  to  the 
sufficiency  of  the  applicant's  financial 
management  system  to  protect 
adequately  any  Federal  funds  awarded 
under  the  application  submitted 

(3)  Staffing  (sub-rating:  5  points)  The 
application  must  fully  describe  (e.g.. 
resumes)  the  experience  and  skills  of 
key  staff  showing  that  they  are  not  only 
well  qualified  but  that  their  professional 
capabilities  are  relevant  to  the 
successful  implementation  of  the 
project. 

(4)  Staffing  responsibilities  (sub- 
rating:  5  points).  The  application  must 
describe  how  the  assigned 
responsibilities  of  the  staff  are 
appropriate  to  the  tasks  identified  for 
the  project. 

b.  Criterion  II:  Significant  and  Beneficial 
Impact  (Maximum:  35  Points) 

The  work  plan  funded  under  this 
aimouncement  must  show  that  there  is 
a  clearly  identified  need  in  a  low- 
income  area  which  is  not  being 
effectively  addressed  currently. 

Project  funds  under  this 
announcement  must  be  used  to  develop 
a  Business  Plan  for  a  project  which 
would  produce  permanent  and 
measurable  results  that  will  reduce  the 
incidence  of  poverty  in  the  areas 
targeted  and  mobilize  non-discretionar>' 
program  dollars  from  private  sector 
individuals,  public  resources, 
corporations,  and  foundations  if  the 
project  is  implemented.  The  project 
around  which  the  Business  Plan  is 
developed  with  the  use  of  OCS  grant 
funds  must  be  targeted  into  low-income 
cbmmuniticis.  and/or  dftsignatod 
empowerment  zones  or  enterprise 
communities  with  the  goalr.  of 


increasing  the  economic  conditions  and 
social  self-sufficiency  of  residents. 
Activities  must  be  designed  to  achieve 
the  specific  Program  Priority  Area  1.3 
objectives  as  defined  in  this  program 
announcement. 

c.  Criterion  III:  Project  Implementation 
and  Evaluation  (Maximum.  30  Points) 

(1)  Project  implementation 
component  (sub-rating:  25  points).  The 
application  must  contain  a  detailed  and 
specific  work  plan  that  is  both  sound 
and  feasible.  It  must  set  forth  realistic 
quarterly  time  targets  by  which  the 
various  work  tasks  will  be  completed. 
Because  quarterly  time  schedules  are 
used  by  C)CS  as  a  key  instrument  to 
monitor  progress,  failure  to  include 
these  time  targets  may  seriously  reduce 
an  applicant's  point  score  in  this 
criterion  It  must  define  critical  issues  or 
potential  problems  that  might  impact 
negatively  on  the  project  and  it  iiuist 
indicate  how  the  project  objectives  will 
be  attained  notwithstanding  any  such 
potential  problems. 

(2)  Evaluation  component  (sub-rating: 
5  points)  All  proposals  should  include 
a  self-evaluation  component  The 
evaluation  data  collection  and  analysis 
procedures  should  be  specifically 
oriented  to  assess  the  degree  to  which 
the  stated  goals  and  objectives  are 
achieved.  Qualitative  and  quantitative 
measures  reflective  of  the  scheduling 
and  task  delineation  in  (1)  above  should 
be  used  to  the  maximum  extent 
possible.  This  component  should 
indicate  the  ways  in  which  the  potential 
grantee  would  integrate  qualitative  and 
quantitative  measures  of 
accomplishment  and  specific  data  into 
its  program  progress  reports  that  are 
requirtid  by  OCS  from  all  grantetis. 

d.  Criterion  IV:  Budget  Appropriateness 
and  Reasonableness  (Maximum:  15 
points) 

Each  applicant  should  carefully 
review  the  requirements  of  Program 
Sub-Priority  Area  1.3  and  the  budget 
submitted  nnist  coincide  with  those 
requirements. 

The  proposal's  request  for  huids  nmst 
include  a  detailed  budget  breakout  for 
each  of  the  pertinent  budget  categories 
in  part  III.  section  B  of  the  SF-424. 
(Please  identify  any  positions  for  which 
less  than  full-time  funding  is  requested.) 

8.  Criteria  for  Hcview  and  Evaluation  of 
Applications  Submitted  Under  Sub- 
Priority  Area  1.4 

(a)  Criterion  I:  Organizational 
Experience  in  Program  Area  and  Staff 
Responsibilities  (Maximum:  20  points) 

(i)  Organizational  Experience  in 
Program  Area  (sub-rating:  0-W  points). 


Applicant  has  documented  the 
capability  to  provide  leadership  in 
solving  long-term  and  immediate 
problems  locally  and/or  nationally  in 
such  areas  as  business  development, 
commercial  development, 
organizational  and  staff  development, 
board  training,  and  micro- 
entrepreneurship  development. 
Applicant  must  document  a  capability 
(including  access  to  a  network  of  skilled 
individuals  and/or  organizations)  in  two 
or  more  of  the  following  areas:  Business 
Management,  including  strategic 
planning  and  fiscal  management; 
Finance,  including  development  of 
financial  packages  and  provision  of 
financial/accounting  services;  and 
Regulatory  Compliance,  including 
assistance  with  zoning  and  permit 
compliance.  Further,  the  applicant  has 
the  demonstrated  ability  to  mobilize 
dollars  Irom  sources  such  as  the  private 
sector  (corporations,  banks,  foundations, 
etc.)  and  the  public  sector,  including 
state  and  local  governments.  Applicant 
also  demonstrates  that  it  has  a  sound 
organizational  structure  and  proven 
organizational  capability  as  well  as  an 
ability  to  develop  and  maintain  a  stable 
program  in  terms  of  business,  physical 
or  community  development  activities 
that  have  provided  permanent  jobs, 
services,  business  development 
opportunities,  and  other  benefits  to 
poverty  community  residents. 

Applicants  must  indicate  why  they 
feel  that  their  successful  experiences 
would  ba  of  assistance  to  existing 
grantees  which  are  experiencing 
difficulties  in  implementing  their 
projects. 

(ii)  Staff  Skills,  Resources  and 
Responsibilities  (sub-rating  0-10 
points).  The  application  describes  in 
brief  resume  form  the  experience  and 
skills  of  the  project  director  who  is  not 
only  well  qualified,  but  who  has 
professional  capabilities  relevant  to  the 
successful  implementation  of  the 
project.  If  the  key  staff  person  has  not 
yet  been  identified,  the  application 
contains  a  comprehensive  position 
description  which  indicates  that  the 
responsibilities  to  he  assigned  to  the 
project  director  are  relevant  to  the 
successful  implementation  of  the 
project.  The  applicant  has  adequate 
facilities  and  resources  (i.e.  space  and 
equipment)  to  successfully  carry  out  the 
work  plan.  The  assigned  responsibilities 
of  the  staff  are  appropriate  to  the  tasks 
identified  for  the  project  and  sufficient 
time  of  senior  staff  will  be  budgeted  to 
assure  timely  implementation  and  cost 
effective  management  of  the  project. 


(b)  Criterion  II:  Work  Program 
(Maximum:  30  Points) 

Based  upon  the  applicant's 
knowledge  and  experience  related  to 
OCS's  Discretionary  Grants  Program 
(particularly  community  economic . 
development),  the  application  should 
demonstrate  in  some  specificity  a 
thorough  understanding  of  the  problems 
a  grantee  may  encounter  in 
implementing  a  successful  project.  The 
application  should  include  a  strategy  for 
assessing  the  specific  nature  of  the 
problems,  outlining  a  course  of  action 
and  identifying  the  resources  required 
to  resolve  the  problems. 

(c)  Criterion  III:  Significant  and 
Beneficial  Impact  (Maximum:  30  Points) 

Project  funds  under  this  sub-priority 
area  must  be  used  for  the  purposes  of 
transferring  expertise  directlv.  or  by  a 
contract  with  a  third  party,  to  other  OCS 
funded  grantees.  Applicants  must 
document  how  the  success  or  failure  of 
collaboration  with  these  grantees  will  be 
documented. 

Applicants  must  demonstrate  an 
ability  to  disseminate  results  on  the 
kinds  of  programmatic  and 
administrative  expertise  transfer  efforts 
in  which  they  participated  and 
successful  strategies  that  they  may  have 
developed  to  share  expertise  with 
grantees  during  the  grant  period. 
Applicants  must  also  state  whether  the 
results  of  the  project  will  be  included  in 
a  handbook,  a  progress  paper,  an 
evaluation  report  or  a  general  manual 
and  why  the  particular  methodology 
chosen  would  be  most  effective. 

d.  Criterion  IV:  Public-Private 
Partnerships  (15  Points) 

The  applicant  demonstrates  that  it  has 
worked  with  local,  regional,  state  or 
national  offices  to  ensure  that  welfare 
recipients,  at-risk  youth,  displaced 
workers,  public  housing  tenants, 
homeless  and  low-income  individuals 
have  been  trained  and  placed  in  newly 
created  jobs.  Applicant  should 
demonstrate  how  it  will  design  a 
comprehensive  strategy  which  makes 
use  of  other  available  resources  to 
resolve  typical  and  recurrent  grantee 
problems. 

e.  Criterion  V:  Budget  Appropriateness 
and  Reasonableness  (Maximum:  5 
Points) 

Applicant  documents  that  the  funds 
requested  are  commensurate  with  the 
level  of  effort  neces^ry  to  accomplish 
the  goals  and  objectives  of  the  project. 
The  application  includes  a  detailed 
budget  break-down  for  each  of  the 
appropriate  budget  categories  in  the  SF- 
424A.  The  estimated  cost  to  the 


government  of  the  project  also  is 
reasonable  in  relation  to  the  anticipated 
results. 

9.  Criteria  for  Review  and  Evaluation  of 
Applications  submitted  under  Sub- 
Priority  Area  1.5 

(a)  Criterion  I:  Need  for  Assistance 
(Maximum:  10  Points) 

The  application  documents  that  the 
project  addresses  a  vital  nationwide 
need  related  to  the  purposes  of  Priority 
Area  1.0  and  provides  data  and 
information  in  support  of  its  contention 

(b)  Criterion  II:  Organizational 
Experience  in  Program  Area  and  Staff 
Responsibilities  (Maximum:  20  Points) 

(i)  Organizational  Experience  (0-10 
Points)  Applicant  has  documented  the 
capability  to  provide  leadership  in 
solving  long-term  and  immediate 
problems  locally  and/or  nationally  in 
such  areas  as  business  development, 
commercial  development, 
organizational  and  staff  development, 
board  training,  and  inicro- 
entrepreneurship  development. 
Applicant  must  document  a  capability 
(including  access  to  a  network  of  skilled 
individuals  and/or  organizations)  in  two 
or  more  of  the  following  areas:  Business 
Management,  including  strategic 
planning  and  fiscal  management; 
Finance,  including  development  of 
financial  packages  and  provision  of 
financial/accounting  ser\  ices;  and 
Regulatory  Compliance,  including 
assistance  with  zoning  and  permit 
compliance. 

(ii)  Staff  Skills  (0-10  points)  The 
applicants's  proposed  project  director 
and  primary'  staff  are  well  qualified  and 
their  professional  experiences  are 
relevant  to  the  successful 
implementation  of  the  proposed  projed. 

(c)  Criterion  III:  Work  Plan  (Maximum 
35  Points) 

Based  upon  the  applicant's 
knowledge  and  experience  related  to 
OCS's  Discretionary  Grants  Program 
(particularly  community  economic 
development),  the  applicant  must 
develop  and  submit  a  detailed  and 
specific  work  plan  that  is  both  sound 
and  feasible.  The  work  plan  should — 

(i)  I3emonstrate  that  all  activities  are 
comprehensive  and  nationwide  in 
scope,  and  adequately  described  and 
appropriately  related  to  the  goals  of  the 
program  (0-10  points). 

(ii)  Demonstrate  in  some  specificity  a 
thorough  understanding  of  the  kinds  of 
training  and  technical  assistance  that 
can  be  provided  to  the  network  of 
Community  Development  Corporations 
(0-10  points). 
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E— Co  itents  of  Application  and 
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1.  Contents  of  Application 
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(i)  Eligibility  Confirmation 

(ii)  Analy.sis  of  Need  (except  for  Sub- 
Priorities  1.4,  1.5) 

(iii)  Organizational  Experience  and 
Staff  Responsibilities 

(iv)  Work  Program  (including 
Executive  Summary) 

(v)  Appendices,  including  relevant 
sections  of  By-Laws  and/or  Articles  of 
Incorporation  which  confirm  eligibility 
of  organization  as  a  CDC;  proof  of  non- 
profit status  where  applicable;  resumes; 
written  agreements  re  grants, 
coordination  with  JOBS,  etc.;  Single 
Point  of  Contact  comments,  where 
applicable;  certification  regarding  anti- 
lobbying  activities;  and  a  disclosure  of 
lobbying  activities. 

The  application  package  should  not 
exceed  50  pages  for  applications 
submitted  under  sub-priority  areas  1.1 
and  1.2.,  and  30  pages  for  all 
applications  .submitted  under  the  other 
sub-priority  areas. 

Applications  should  be  two  holed 
punched  at  the  top  center  and  fastened 
with  a  compressor  slide  paper  fastener 
or  a  binder  clip.  The  submission  of 
bound  applications,  or  applications 
enclosed  in  binders,  is  especially 
discouraged. 

Applications  must  be  uniform  in 
composition  since  OCS  may  find  it 
necessary  to  duplicate  them  for  review 
purposes.  Therefore,  applications  must 
be  submitted  on  white  8  1/2X11  inch 
paper  only.  They  must  not  include 
colored,  oversized  or  folded  materials. 
Do  not  include  organizational  brochures 
or  other  promotional  materials,  slides, 
films,  clips,  etc.  in  the  proposal.  They 
will  be  discarded,  if  included. 

2.  Acknowledgement  of  Receipt 

All  applicants  will  receive  an 
acknowledgement  notice  with  an 
assigned  identification  number. 
Applicants  are  requested  to  supply  a 
self-addressed  mailing  label  with  their 
application  which  can  be  attached  to 
this  acknowledgement  notice.  The 
identification  number  and  the  program 
priority  area  letter  code  must  be  referred 
to  in  all  subsequent  communications 
with  OCS  concerning  the  application.  If 
an  acknowledgement  is  not  received 
within  three  weeks  after  the  deadline 
date,  please  notify  ACF  by  telephone 
(202)  401-9365. 

Part  F— Instructions  for  Completing 
Application  Package 

(Approved  by  the  Office  of 
Management  and  Budget  under  Control 
Number  0970-0062.  The  standard  forms 
attached  to  this  anrtouncement  shall  be 
used  to  apply  for  funds  for  all  priority 
areas  described  in  this  announcement.) 


It  is  suggested  that  you  reproduce  the 
SF-424  and  SF-424A,  and  type  your 
application  on  the  copies.  If  an  item  on 
the  SF-424  cannot  be  answered  or  does 
not  appear  to  be  related  or  relevant  to 
the  assistance  requested,  write  "NA"  for 
"Not  Applicable." 

Prepare  your  application  in 
accordance  with  the  standard 
instructions  given  in  Attachments  B  and 
C  corresponding  to  the  forms,  as  well  as 
the  OCS  specific  instructions  set  forth 
below: 
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J.  SF-424  "Application  for  Federal 
Assistance"  Item 

1.  For  the  purposes  of  this 
announcement,  all  projects  are 
considered  "Applications";  there  are  no 
"Pre-Applications."  Also  for  the 
purposes  of  this  announcement, 
construction  projects  are  those  which 
involve  major  renovations  or  new 
construction.  All  others  are  considered 
non-construction.  Check  the  appropriate 
box  under  "Application." 

5.  and  6.  The  legal  name  of  the 
applicant  must  match  that  listed  as 
corresponding  to  the  Employer 
Identification  Number.  Where  the 
applicant  is  a  previous  Department  of 
Health  and  Human  Services  grantee, 
enter  the  Central  Registry  System 
Employee  Identification  Number  (EIN) 
and  the  Payment  Identifying  Number 
(PIN),  if  one  has  been  assigned,  in  the 
Block  entitled  "Federal  Identifier" 
located  at  the  top  right  hand  comer  of 
the  form. 

7.  If  the  applicant  is  a  non-profit 
corporation,  enter  "N"  in  the  bqiic  and 
specify  "non-profit  corporation"  in  the 
space  marked  "Other."  Proof  of  non- 
profit status,  such  as  IRS  determination 
or  appropriate  sections  of  the  Articles  of 
Incorporation,  or  By-laws,  must  be 
included  as  an  appendix  to  the  project 
narrative. 

8.  For  the  purposes  of  this 
announcement,  all  applications  are 
"New". 

9.  Enter  DHHS-ACF/OCS. 

10.  The  Catalog  of  Federal  Domestic 
Assistance  number  for  OCS  programs 
covered  under  this  announcement  is 
93.570.  The  title  is  "CSBG  Discretionary 
Awards." 

11.  The  following  letter  program 
priority  area  designations  must  be  used: 
UR— for  Sub-Priority  Area  1.1.  Urban 

and  Rural  Community  Economic 
Development  (Operational) 

HE— for  Sub-Priority  Area  1.2.  Urban 
and  Rural  Community  Economic 
Development  (HBCU  Set-Aside) 

PD— for  Sub-Priority  Area  1.3.  Urban 
and  Rural  Community  Economic 
Development  (Pre-Developmental  Set- 
Aside) 


AM — for  Sub-Priority  Area  1.4. 
Administrative  and  Management  (Set- 
Aside) 

UT — for  Sub-Priority  Area  1.5. 
Technical  Assistance  (Set-Aside) 

RH— for  Sub-Priority  Area  2.1.  Rural 
Housing  Repairs  and  Rehabilitation 
(including  rental  housing  for  low- 
income  individuals). 

RF— '"or  Sub-Priority  Area  2.2.  Rural 
Community  Facilities  Development 
(Water  and  Waste  Water  Treatment 
Systems  Development) 

MS — for  Sub-Priority  Area  3.1. 
Assistance  for  Migrants  and  Seasonal 
Farnnvo.kers  (General) 

HM — for  Sub-Priority  Area  3.2 
Assistance  for  Migrants  and  Seasonal 
Farmworkers  (HBCU  Set-Aside) 

2.  SF-424  A— "Budget  Information— 
Non-Construction  Programs"  See 
Instructions  accompanying  this  form  as 
well  as  the  instructions  set  forth  below: 

In  completing  these  sections,  the 
"Federal  Funds"  budget  entries  will 
relate  to  the  requested  OCS 
discretionary  funds  only,  and  "Non- 
Federal"  will  include  mobilized  funds 
from  all  other  sources — applicant,  state, 
local,  and  other.  Federal  funds  other 
than  requested  OCS  discretionary 
funding  should  be  included  in  "Non- 
Federal"  entries. 

The  budget  forms  in  SF-424A  are 
only  to  be  used  to  present  grant 
administrative  costs  and  major  budget 
categories. 

Financial  data  that  is  generated  as 
part  of  a  project  Business  Plan  or  other 
internal  project  cost  data  must  be 
.separate  and  should  appear  as  part  of 
the  project  Business  Plan  or  other 
project  implementation  data. 

Sections  A  and  D  of  SF-424A  must 
contain  entries  for  both  Federal  (OCS) 
and  non-Federal  (mobilized)  funds. 
Section  B  contains  entries  for  Federal 
(OCS)  funds  only.  Clearly  identified 
continuation  sheets  in  SF-424A  format 
should  be  used  as  necessary. 

Section  A — Budget  Summary 

Lines  1-4 

Col.  (a):  Line  1  Enter  "CSBG 
Discretionary"; 

Col.  (b):  Line  1  Enter  "93.570"; 

Col.  (c)  and  (d):  Applicants  should 
leave  columns  (c)  and  (d)  blank. 

Col.  (e)-(g):  For  line  1,  enter  in 
columns  (e),  (f)  and  (g)  the  appropriate 
amounts  needed  to  support  the  project 
for  the  budget  period. 

Line  5  Enter  the  figures  from  Line  1 
for  all  columns  completed  as  required, 
(c).  (d),  (e).  (0.  and  (g). 


Section  B— Budget  Categories 

Allowability  of  costs  are  governed  by 
applicable  cost  principles  set  forth  in  45 
CFR  Parts  74  and  92.  Columns  (1)  and 
(5): 

In  OCS  applications,  it  is  only 
necessary  to  complete  Columns  (1)  and 
(5). 

Column  1:  Enter  the  total 
requirements  for  OCS  Federal  funds  by 
the  Object  Class  Categories  of  this 
section: 

Personnel-Line  6a:  Enter  the  total 
costs  of  salaries  and  wages  of  applicant/ 
grantee  staff  only.  Do  not  include  costs 
of  consultants  or  personnel  costs  of 
delegate  agencies  or  of  specific 
project(s)  or  businesses  to  be  financed 
by  the  applicant. 

Fringe  Benefits-Line  6b:  Enter  the 
total  costs  of  fringe  benefits  unless 
treated  as  part  of  an  approved  indirect 
cost  rate  which  is  entered  on  line  6j. 
Provide  a  breakdown  of  amounts  and 
percentages  that  comprise  fringe  benefit 
costs. 

Travel-Line  6c:  Enter  total  costs  of  all 
travel  by  employees  of  the  project. 
Travel  costs  for  the  Executive  Director 
or  Project  Director  to  attend  a  two  day 
national  workshop  in  Washington,  d!c. 
should  be  included.  Do  not  enter  costs 
for  consultant's  travel.  Provide 
justification  for  requested  travel  costs. 

Equipment-Line  6d:  Enter  the  total 
costs  of  all  non-expendable  personal 
property  to  be  acquired  by  the  project. 
"Non-expendable  personal  property" 
means  tangible  non-expendable 
personal  property  having  a  useful  life  of 
more  than  one  year  and  an  acquisition 
cost  of  $5,000  or  more  per  unit. 

Supplies-Line  6e:  Enter  the  total  costs 
of  all  tangible  personal  property 
(supplies)  other  than  that  included  on 
Iine6d. 

Contractual-Line  6f:  Enter  the  total 
costs  of  all  contracts,  including  (1) 
procurement  contracts  (except  those 
which  belong  on  other  lines  such  as 
equipment,  supplies,  etc.)  and  (2) 
contracts  with  secondary  recipient 
organizations  including  delegate 
agencies  and  specific  project(s)  or 
businesses  to  be  financed  by  the 
applicant.  Also  include  any  contracts 
with  organizations  for  the  provision  of 
technical  assistance.  Do  not  include 
payments  to  individual  service 
contractors  on  this  line.  If  available  at 
the  time  of  application,  attach  a  list  of 
contractors  indicating  the  name  of  the 
organization,  the  purpose  of  the  contract 
and  the  estimated  dollar  amount  of  the 
award. 

Note:  Whenever  the  applicant/grantee 
intends  to  delegate  part  of  the  program  to 
another  agency,  the  applicant/grantee  must 


submit  Sections  A  and  B  of  this  form  (SF- 
424A),  completed  for  each  delegate  agency  by 
agency  title,  along  with  the  required 
supporting  information  referenced  in  the 
applicable  instructions.  The  total  costs  of  all 
such  agencies  will  be  part  of  the  amount 
shown  on  Line  6f.  Prejvide  back-up 
documentation  identifying  name  of 
contractor,  purpose  of  contract  and  major 
cost  elements. 

Construction-Line  6g:  Enter  the  costs 
of  renovation,  repair,  or  new 
construction.  Provide  narrative 
justification  and  breakdown  of  costs. 

Other-Line  6h:  Enter  the  total  of  all 
other  costs.  Such  costs,  where 
applicable,  may  include  but  are  not 
limited  to  insurance,  food,  medical  and 
dental  costs  (noncontractual),  fees  and 
travel  paid  directly  to  individual 
consultants,  space  and  equipment 
rentals,  printing  and  publication, 
computer  use,  training  costs,  includiiig 
tuition  and  stipends,  training  service 
costs  including  wage  payments  to 
individuals  and  supportive  service 
payments,  and  staff  development  costs. 

Total  Direct  Charges-Line  6i:  Show 
the  total  of  Lines  6a  through  6h. 

Indirect  Charges-Line  6j:  Enter  the 
total  amount  of  indirect  costs.  This  line 
should  be  used  only  when  the  applicant 
currently  has  an  indirect  cost  rate 
approved  by  the  Department  of  Health 
and  Human  Services  or  another  Federal 
agency  or  is  awaiting  such  approval. 
With  the  exception  of  local 
governments,  applicants  should  enclose 
a  copy  of  the  current  rate  agreement  if 
it  was  negotiated  with  a  Federal  agency 
other  than  the  Department  of  Health  and 
Human  Services. 

If  the  applicant  organization  is  in  the 
pro<:ess  of  initially  developing  or 
renegotiating  a  rate,  it  should 
immediately,  upon  notification  that  an 
award  will  be  made,  develop  a  tentative 
indirect  cost  rate  proposal  based  on  its 
most  re<;ently  completed  fiscal  year  in 
accordance  with  the  principles  set  forth 
in  the  pertinent  DHHS  Guide  for 
Establishing  Indirect  Cost  Rates,  and 
submit  it  to  the  appropriate  DHHS 
Regional  Office. 

It  should  be  noted  that  when  an 
indirect  cost  rate  is  requested,  those 
costs  included  in  the  indirect  cost  pool 
should  not  be  also  charged  as  direct 
costs  to  the  grant. 

Totals-Line  6k:  Enter  the  total 
amounts  of  Lines  6i  and  6j.  The  total 
amount  shown  in  Section  B,  Column 
(5).  Line  6k,  should  be  the  same  as  the 
amount  shown  in  Section  A.  Line  5, 
Column  (e). 

Program  Income-Line  7:  Enter  the 
estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this 
proj«H:t.  Separately  show  expected  , 
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program 
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subtract  this 
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Column  5: 
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income  generated  from  OCS 
ncome  generated  from 
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amount  from  the  budget 
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Section  C— F  on-Federal  Resources 
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Private 

Except  in 
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refore.  mobilized  funds 
Federal  programs,  such  as 
Partnership  Act 
should  be  entered  on  these 
a  brief  listing  of  the  non- 
resojirces  on  a  separate  sheet 
whether  it  is  a  grantee- 
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The  firm  commitment  of 
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with  the  application  in 
ven  credit  in  the  Public- 
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Carry  totals  from  Column 
.5  for  all  line  items. 


(0 


:  Enter  the  project  title. 
Enter  the  amount  of 

to  be  made  by  the 
the  project. 

;  Enter  the  State 

If  the  applicant  is  a  State 

the  non-Federal  funds  to 
;d  bv  the  State  other  than 


):  Enter  the  amount  of  cash 
contributions  to  be  made 
r  sources. 

Enter  the  total  of  columns 
d).  Lines  9.  10,  and  11 

blank. 

rry  the  total  of  each 
ne  8,  (b)  through  (e).  The 
C  olumn  (e)  should  be  equal 
It  on  Section  A.  Line  .5. 


e1 


"orecasted  Cash  Needs 


F  iitt 


er  the  amount  of  Federal 
eeded  for  this  grant  by 
ng  the  budget  period  lor 
are  more  than  twelve  (12) 
niit  a  separate  sheet  for  each 
velve  (12)  months  or 
er  iof. 

3nter  the  amount  of  cash 
r  sources  needed  by  quarter 

Y  udget  period. 

E  nter  the  total  of  Lines  13 


Section  E — Budget  Estimates  of  Federal 
Funds  Needed  for  Balance  of  Project(s) 

Completion  not  required. 

Section  F — Other  Budget  Information 

Line  21 — Use  this  space  and 
continuation  sheets  as  necessary  to  fully 
explain  and  justify  the  major  items 
included  in  the  budget  categories  shown 
in  Section  B.  Include  sufficient  detail  to 
facilitate  determination  of  alffiwability. 
relevance  to  the  project,  and  cost 
benefits.  Particular  attention  must  be 
given  to  the  explanation  of  any 
requested  direct  cost  budget  item  which 
requires  explicit  approval  by  the  Federal 
agency.  Budget  items  which  require 
identification  and  justification  shall 
include,  but  not  be  limited  to,  the 
following: 

A.  Salary  amounts  and  percentage  of 
time  worked  for  those  key  individuals 
who  are  identified  in  the  project 
narrative; 

B.  Any  foreign  travel; 

C.  A  list  of  all  equipment  and 
estimated  cost  of  each  item  to  be 
purchased  wholly  or  in  part  with  grant 
funds  which  meet  the  definition  of 
nonexpendable  personal  property 
provided  on  Line  6d,  Section  B.  Need 
for  equipment  must  be  supported  in 
program  narrative. 

D.  Contractual:  Major  items  or  groups 
of  smaller  items;  and 

E.  Other:  group  into  major  categories 
all  costs  for  consultants,  local 
transportation,  space,  rental,  training 
allowances,  staff  training,  computer 
equipment,  etc.  Provide  a  complete 
breakdown  of  all  costs  that  make  up  this 
category. 

Line  22— Enter  the  type  of  HHS  or 
other  Federal  agency  approved  indirect 
cost  rate  (provisional,  predetermined, 
final  or  fixed)  that  will  be  in  effect 
during  the  funding  period,  the  estimated 
amount  of  the  base  to  which  the  rate  is 
applied  and  the  total  indirect  expense. 
Also,  enter  the  date  the  rate  was 
approved,  where  applicable.  Attach  a 
copy  of  the  rate  agreement  if  it  was 
negotiated  with  a  Federal  agency  other 
than  the  Department  of  Health  and 
Human  Services. 

Line  23 — Provide  any  other 
explanations  and  continuation  sheets 
required  or  deemed  necessary  to  ju.stify- 
or  explain  the  budget  information. 

3.  SF-424B  ••Aasuronces-Non- 
Construction" — All  applicants,  whether 
or  not  project  involves  construction, 
must  file  the  Standard  Form  424B, 
"Assurances:  Non-Construction' 
Programs."  Applicants  must  sign  and 
return  the  Standard  Form  424B,  found 
at  Attachment  D,  with  their 
applications. 


4.  Restrictions  on  Lobbying 
Activities — Applicants  must  provide  a 
certification  for  concerning  Lobbying. 
Prior  to  receiving  an  award  in  excess  of 
$100,000,  applicants  shall  furnish  an 
executed  copy  of  the  lobbying 
certification.  Applicants  must  sign  and 
return  the  certification,  found  at 
Attachment  H,  with  their  applications. 

5.  Disclosure  of  Lobbying  Activities, 
SF-LLL:  Fill  out,  sign  and  date  form 
found  at  Attachment  H,  if  applicable. 

6.  Project  Abstract — The  project 
abstract  is  a  brief  summary  of  the  project 
to  include  specific  benefits  such  as 
number  of  jobs  to  be  created,  especially 
jobs  for  low-income  individuaN.  The 
abstract  must  not  exceed  300  ciidiacters 
(including  words,  spaces  and 
punctuation)  on  a  separate  sheet  of 
plain  paper  headed  by  the  applicant's 
name  as  shown  in  item  5  of  the  SF  424 
and  the  priority  area  number  as  shown 
bv  you  at  the  bottom  of  the  SF  424. 

7.  Project  Narrative — The  project 
narrative  must  address  the  specific 
concerns  mentioned  under  the  relevant 
priority  area  description  in  Part  B.  The 
narrative  should  provide  information  on 
how  the  application  meets  the 
evaluation  criteria  in  Part  D,  Section  5 

c  of  this  Program  Announcement  and 
should  follow  the  format  below: 

a.  Eligibility  Confirmation 

This  section  must  explain  how  the 
applicant  has  complied  with  each  of  the 
basic  requirements  listed  in  Part  D. 
5b(l)-(5).  i.e..  (1)  that  the  applicant 
meets  the  eligibility  requirements  for 
the  sub-priority  area  under  which  funds 
are  being  requested;  (2)  an  application 
submitted  under  subpriority  areas  1.1, 
1.2,  2.1,  2.2,  or  3.2  contains  only  one 
project;  (3)  the  amount  of  funds 
requested  does  not  exceed  the  limits 
indicated  in  Part  C,  Section  2,  b  for  the 
appropriate  sub-priority  area;  (4)  (Sub- 
Priority  Areas  1.1,  and  1.2)  if  an 
applicant  proposes  to  use  OCS  funds  for 
an  equity  investment,  a  loan,  or  a  sub- 
grant,  the  application  contains  a  writteii 
agreement  signed  by  the  applicant  and 
the  third  party  which  includes  all  of  the 
elements  required  in  Part  B.  An 
application  may  be  disqualified  from 
the  competition  and  returned  if  it  does 
not  conform  to  one  or  more  of  the  above 
requirements. 

b.  Analysis  of  Need 

The  application  should  include  a 
description  of  the  target  area  and 
population  to  be  served  as  well  as  a 
discussion  of  the  nature  and  extent  of 
the  problem  to  be  solved.  It  should  also 
include  documentation  supportive  of  its 
needs  assessment  such  as  employment 
statistics,  housing  statistics  etc. 


c.  Organizational  Experience  and  Staff 
Responsibilities 

(i)  Organizational  Experience. 

Each  applicant  must  document 
competence  in  the  specific  program 
priority  area  under  which  an 
application  is  submitted. 

Documentation  must  be  provided 
which  addresses  the  relevance  and 
effectiveness  of  projects  previously 
undertaken  in  the  specific  priority  area 
for  which  funds  are  being  requested  and 
especially  their  cost  effectiveness,  the 
relevance  and  effectiveness  of  any 
services  provided,  and  the  permanent 
benefits  provided  to  the  low-income 
populsf.on.  Organizations  which        * 
propose  providing  training  and 
technical  assistance  must  detail  their 
competence  iB  the  specific  program 
priority  area  and  as  a  deliverer  with 
expertise  in  the  fields  of  training  and 
technical  assistance.  If  applicable, 
information  provided  by  these 
applicants  must  also  address  related 
achievements  and  competence  of  each 
cooperating  or  sponsoring  organization. 

Applicable  to  Sub-Priority  Areas  1.1,  1.2 
and  1.4 

Applicants  in  these  priority  areas 
must  also  document  a  firmly  established 
and  quantifiable  performance  record 
that  shows  the  following: 
— The  ability  to  implement  major 
activities  such  as  business 
development,  commercial 
development,  physical  development, 
or  financial  services; 
— Successful  working  relationships 
within  the  community  including 
public  officials,  financial  institutions, 
corporations,  other  community 
organizations  and  residents; 
— A  sound  asset  base  and  organizational 
structure  in  terms  of  (a)  net  worth,  (b) 
management  stability,  and  (c) 
organizational  capability; 
— An  ability  to  develop  and  maintain  a 
stable  program  in  terms  of  business, 
physical  or  community  development 
activities  that  will  provide  needed 
permanent  jobs,  services,  business 
development  opportunities  and  other 
benefits  to  community  residents,  and 
impact  on  community-wide  economic 
problems  and  needs; 
— Sound  administrative  and  fiscal 
systems  and  controls,  and  the  ability 
to  establish  and  maintain  partnerships 
with  the  private  sector  in  such  forms 
as  financial  support,  volunteerism  or 
executives  on  loan, 
(ii)  Staff  Skills,  Resources  and 
Responsibilities.  The  application  must 
fully  describe  (e.g.  a  resume  or  position 
description)  the  experience  and  skills  of 
the  proposed  project  director  showing 


that  the  individual  is  not  only  well 
qualified  but  that  his/her  professional 
capabilities  are  relevant  to  the 
successful  implementation  of  the 
project. 

The  application  must  include 
statements  regarding  who  will  have  the 
responsibilities  of  the  chief  e.xecutive 
officer,  who  will  be  responsible  for  grant 
coordination  with  OCS,  and  how  the 
assigned  responsibilities  of  the  staff  are 
appropriate  to  the  tasks  identified  for 
the  project.  It  must  show  cl(>arly  that 
sufficient  time  of  senior  staff  will  be 
budgeted  to  assure  timely 
implementation  and  cost  effective 
management  of  the  project. 

d.  Work  Program 

The  application  must  contain  a 
detailed  and  specific  work  program,  or 
Business  Plan  where  appropriate,  (to 
include  an  Executive  Summary)  that  is 
both  sound  and  feasible.  (For  those 
applicants  submitting  proposals  urider 
Sub-Priority  Areas  1.1,  and  1.2,  the 
Business  Plan  will  be  accepted  in  lieu 
of  the  work  program.)  The  Executive 
Summary  should  not  exceed  five  pages. 
This  summary  must  address  the 
program  principles  within  this 
announcement  and  document  that  the 
propo.sed  project  will  have  national  or 
regional  significance.  The  work  program 
will  be  evaluated  according  to  Criteria 
III.  IV.  and  V  set  forth  in  Part  D  of  this 
announcement:  Project  Implementation. 
Significant  and  Beneficial  Impact,  and 
Public-Private  Partnerships. 

Projects  funded  under  this 
announcement  must  be  designed  to 
produce  permanent  and  measurable 
results  that  will  reduce  the  incidence  of 
poverty  in  the  areas  targeted.  The  OCS 
grant  funds,  in  combination  with  private 
and/or  other  public  resources,  must  be 
targeted  into  low-income,  distressed 
communities,  and/or  designated 
empowerment  zones  or  enterprise 
communities.  Projects  must  be  designed 
to  achieve  the  specific  program  priority 
area  objectives  defined  in  this  Program 
Announcement. 

It  must  set  forth  realistic  quarterly 
time  targets  by  which  the  various  work 
tasks  will  be  completed.  It  must  identify 
critical  issues  or  potential  problems  that 
might  impact  negatively  on  the  project 
and  it  must  indicate  how  the  project 
objectives  will  be  attained  despite  such 
potential  problems. 

If  an  applicant  is  proposing  a  project 
which  will  affect  a  property  listed  in,  or 
eligible  for  inchision  in  the  National 
Register  of  Historic  Places,  it  must 
identify  this  property  in  the  narrative 
and  explain  how  it  has  complied  with 
the  provisions  of  Section  106  of  the 
Nation.- 1  Historic  Preser\'ation  Act  of 


1966  as  amended.  If  there  is  any 
question  as  to  whether  the  property  is 
listed  in  or  eligible  for  inclusion  in  the 
National  Register  of  Historic  Places,  the 
applicant  should  consult  with  the  State 
Historic  Preservation  Officer.  (See 
Attachment  D:  SF-424B.  Item  13  for 
additional  guidance.)  The  applicant 
should  contact  OCS  early  in  the 
development  of  its  application  for 
instructions  regarding  compliance  with 
the  Act  and  data  required  to  be 
submitted  to  the  Department  of  Health 
and  Human  Services.  Failure  to  comply 
with  the  cited  Act  may  resuh  in  the 
application  being  ineligible  for  funding 
consideration. 

Applicable  to  Sub-Priority  Areas  1.1. 
and  1.2 

Applications  submitted  under  Sub- 
Priority  Areas  1.1,  and  1.2  which 
propose  to  use  the  requested  OCS  funds 
to  make  an  equity  investment  or  a  loan 
to  a  business  concern,  including  a 
wholly-owned  subsidiary,  or  to  make  a 
sub-grant  with  a  portion  of  the  OCS 
funds,  must  include  a  written  agreement 
between  the  community  development 
corporation  and  the  recipient  of  the 
grant  funds  which  contains  all  of  the 
elements  listed  in  Part  B  under  the 
appropriate  Priority  Area. 

Applications  submitted  under  Sub- 
Priority  Areas  1.1.  and  1.2  must  include 
a  complete  Business  Plan  where  it  is 
appropriate  to  the  project/venture.  An 
application  that  does  not  include  a 
Business  Plan  where  one  is  appropriate 
may  be  disqualified  and  returned  to  the 
applicant. 

In  some  cases  a  Business  Plannmy 
not  be  required  under  the  Priority  Areas. 
All  applicants  under  the  Priority  Areas, 
however,  must  nevertheless  submit  the 
information  which  is  required  in— 
Sections  7  through  10,  as  set  forth 
below. 

The  Business  Plan  is  one  of  the  major 
components  that  will  be  evaluated  by 
OCS  to  determine  the  feasibility  of  an 
economic  development  project.  It  must 
be  well  prepared  and  address  all  the 
major  issues  noted  herein. 

The  following  guidelines  show  what 
should  be  included  in  order  to  produce 
a  complete  and  professional  Business 
Plan  which  makes  an  orderly 
presentation  of  the  facts  necessary  to  be 
judged  responsive  to  the  program 
announcement. 

Because  the  guidelines  were  written 
to  cover  a  variety  of  possibilities,  rigid 
adherence  to  them  is  not  possible  nor 
even  desirable  for  all  projects.  For 
example,  a  plan  for  a  service  business 
would  not  require  a  discussion  of 
manufacturing  nor  product  design. 
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The  Busii  less  Plan  should  include  the 
following: 

1.  The  bu  iiness  and  its  industry.  This 
section  shoi  lid  describe  the  nature  and 
history  oft!  e  business  and  provide 
some  backg  ound  on  its  industry. 

a.  The  Bu  siness:  As  a  legal  entity;  the 
general  bus  ness  category; 
■     b.  Descrif  tion  and  Discussion  of 
Industry:  Ci  irrent  status  and  prospects 
for  the  indu  stry; 

2.  Produc  ts  and  Services:  This  section 
deals  with  I  le  following: 

a.  Descri}  tion:  Describe  in  detail  the 
products  or  services  to  be  sold; 

b.  Proprii  tary  Position:  Describe 
proprietary  features  if  any  of  the 
product,  e.j .  patents,  trade  secrets; 

c.  Potent!  ah  Features  of  the  product  or 
service  that  may  give  it  an  advantage 
over  the  coi  npetition; 

3.  Markei  Research  and  Evaluation: 
This  sectioi  i  should  present  sufficient 
informatior  to  show  that  the  product  or 
service  has  a  substantial  market  and  can 
achieve  sains  in  the  face  of  competition; 

a.  Custon  lers;  Describe  the  actual  and 
potential  pi  irchasers  for  the  product  or 
service  by  narket  segment. 

b.  Marke  Size  and  Trends:  State  the 
size  of  the  (  urrent  total  market  for  the 
product  or  service  offered; 

c.  Compt  tition:  An  assessment  of  the 
strengths  and  weaknesses  of  competitive 
products  and  services; 

d.  Estimi  ted  Market  Share  and  Sales: 
Describe  th  b  characteristics  of  the 
product  or  service  that  will  make  it 
competitiv  ( in  the  current  market; 

4.  Marke  ing  Plan:  The  marketing  plan 
should  detail  the  product,  pricing, 
distribution,  and  promotion  strategies 
that  will  b<  used  to  achieve  the 
estimated  i  larket  share  and  sales 
projections .  The  marketing  plan  must 
describe  w  lat  is  to  be  done,  how  it  will 
be  done  an  i  who  will  do  it.  The  plan 
should  adc  ress  the  following  topics — 
Overall  Mc  rketing  Strategy.  Packaging. 
Service  am  I  Warranty,  Pricing, 
Distribution  and  Promotion. 

5.  Desigi  and  Development  Plans:  If 
the  produc  t,  process  or  service  of  the 
proposed  \  enture  requires  any  design 
and  develc  pment  before  it  is  ready  to  be 
placed  on  he  market,  the  nature  and 
extent  and  cost  of  this  work  should  be 
fully  discussed.  The  section  should 
cover  item  ;  such  as  Development  Status 
and  Tasks,  Difficulties  and  Risks, 
Product  In  provement  and  New 
Products.  <  nd  Costs. 

6.  Manu  acturing  and  Operations 
Plan:  A  m<  nufacturing  and  operations 
plan  shouii  describe  the  kind  of 
facilities,  i  lant  location,  space,  capital 
equipnienl  and  labor  force  (part  and/or 
full  time  a  id  wage  structure)  tliat  are 
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required  to  provide  the  company's 
product  or  service. 

7.  Management  Team:  The 
management  te  ^m  is  the  key  in  starting 
and  operating  a  successful  business.  The 
management  team  should  be  committed 
with  a  proper  balance  of  technical, 
managerial  and  business  skills,  and 
experience  in  doing  what  is  proposed. 
This  section  must  include  a  description 
of:  the  key  management  personnel  and 
their  primary  duties;  compensation  and/ 
or  ownership;  the  organizational 
structure;  Board  of  Directors; 
management  assistance  and  training 
needs;  and  supporting  professional 
services. 

8.  Overall  Schedule:  A  schedule  that 
shows  the  timing  and  interrelationships 
of  the  major  events  necessary  to  launch 
the  venture  and  realize  its  objectives. 
Prepare,  as  part  of  this  section,  a  month- 
by-month  schedule  that  shows  the 
timing  of  such  activities  as  product 
development,  market  planning,  sales 
programs,  and  production  and 
operations.  Sufficient  detail  should  be 
included  to  show  the  timing  of  the 
primary  tasks  required  to  accomplish 
each  activity. 

9.  Critical  Bisks  and  Assumptions: 
The  development  of  a  business  has  risks 
and  problems  and  the  Business  Plan 
should  contain  some  explicit 
assumptions  about  them.  Accordingly, 
identify  and  discuss  the  critical 
assumptions  in  the  Business  Plan  and 
the  major  problems  that  will  have  to  be 
solved  to  develop  the  venture.  This 
should  include  a  description  of  the  risks 
and  critical  assumptions  relating  to  the 
industry,  the  venture,  its  personnel,  the 
product's  market  appeal,  and  the  timing 
and  financing  of  the  venture. 

10.  Community  Benefits:  The 
proposed  project  must  contribute  to 
economic,  community  and  human 
development  within  the  project's  target 
area.  A  section  that  describes  and 
discusses  the  potential  economic  and 
non-economic  benefits  to  low-income 
members  of  the  community  must  be 
included  as  well  as  a  description  of  the 
strategy  that  will  be  used  to  identify  and 
hire  individuals  being  served  by  public 
assistance  programs  and  how  linkages 
with  community  agencies/organizations 
administering  the  JOBS  program  will  be 
developed.  The  following  project 
benefits  must  be  described: 

Economic 

— Number  of  permanent  jobs  that  will 
be  created  for  low-income  people 
during  the  grant  period; 

— Number  of  jobs  to  be  created  for  low- 
income  people  that  will  have  career 
development  opportunities  and  a 
description  of  tho.sc  jobs 


— Number  of-jobs  that  will  be  filled  by 
individuals  on  public  assistance; 

— Ownership  opportunities  created  for 
poverty-level  project  area  residents; 

— Specific  steps  to  be  taken  to  promote 
the  self-sufficiency  of  program 
participants.  Other  benefits  which 
might  be  discussed  are: 

Human  Development 

— New  technical  skills  development  and 
associated  career  opportunities  for 
community  residents; 

— Management  development  and 
training. 

Community  Development 

— Development  of  community's 

physical  assets; 
— Provision  of  needed,  but-turrently 

unsupplied,  services  or  products  to 

community; 
— Improvement  in  the  living      ^ 

environmCTit.  ' 

11.  The  Financial  Plan:  The  Financial 
Plan  is  basic  to  the  development  of  a 
Business  Plan.  Its  purpose  is  to  indicate 
the  project's  potential  and  the  timetable 
for  financial  self-sufficiency.  In 
developing  the  Financial  Plan,  the 
following  exhibits  must  be  prepared  for 
the  first  three  years  of  the  business' 
operation: 

a.  Profit  and  Loss  Forecasts-quarterly 
for  each  year; 

b.  Cash  Flow  Projections-quarteriy  for 
each  year; 

c.  Pro  forma  balance  sheets-quarterly 
for  each  year; 

d.  Initial  sources  of  project  funds; 

e.  Initial  uses  of  project  funds;  and 

f.  Any  future  capital  requirements  and 
sources. 

Applicable  to  Sub-Priority  Area  1.4  Only 

An  applicant  in  this  priority  area 
must  document  its  experience  and 
capability  in  two  or  more  of  the 
following  areas: 
— Business/Development; 
— Micro-Entrepreneurship 

Development; 
— Commercial  Development; 
— Organizational  and  Staff 

Development; 
— Board  Training; 
— Business  Management,  including 

Strategic  Planning  and  Fiscal 

Management; 
— Finance,  including  Business 

Packaging  and  Financial/Accounting 

Ser\'ices.  and/or 
— Regulatory  Compliance  including 

Zoning  and  Permit  Compliance 

The  applicant  must  document  staff 
competence  or  the  accessibility  of  third 
party  resources  with  proven 
competence.  If.the  work  program 
requires  the  significant  use  of  third 


party  (consultant/contractor)  resources. 
tho.se  resources  should  be  identified  and 
resumes  of  the  individuals  or  key 
organizational  staff  provided.  Resumes 
of  the  applicant's  staff,  who  are  to  be 
directly  involved  in  programmatic  and 
administrative  expertise  sharing,  should 
also  be  included.  The  applicant  must 
document  successful  experience  in  the 
mobilization  of  resources  (both  cash  and 
in-kind)  from  private  and  public 
sources.  The  applicant  must  also  clearly 
state  how  the  information  learned  from 
this  project  may  be  disseminated  to 
other  interested  grantees. 

Applicable  to  Sub-Priority  Area  1.5  Only 

An  applicant  in  this  priority  area 
must  document  its  experience  and 
capability  in  implementing  projects 
national  in  scope  and  have  significant 
and  relative  experiences  in  working 
with  Community  Development 
Corporations. 

Tne  applicant  must  demonstrate  an 
ability  to  disseminate  results  on  the 
kinds  of  assistance  provided  and 
successful  strategies  that  it  may  have 
developed  to  ser\e  CDCs  during  the 
grant  period. 

Applicable  to  Sub-Priority  Area  2.1  Only 

Each  applicant  must  include  a  full 

discussion  of  the  project  including  the 

following  information: 

— Basic  Housing  Data  for  Targeted  Area. 
Information  on  the  number  of  sub- 
standard housing  units  available  to 
low-jncome  people  in  the  target  area, 
deficiencies  of  the  housing  units  to  be 
repaired,  i.e..  lack  of  or  inadequate 
plumbing,  upgrading  of  electrical 
systems,  etc.,  new  construction 
inventory,  property  values,  rents  and 
mortgage  rates.  While  specific  census 
data  may  be  included,  this 
information  must  be  project  specific. 
Applicants  must  show  that  other 
Federal  programs  do  not  exist  to 
address  the  rehabilitation  needs  of  the 
targeted  area. 

— Priorities.  Provide  a  rationale  for  the 
strategies  and  priorities  for  which 
OCS  support  is  requested. 

— Participant  Application  Process.  A 
de.scription  of  the  participant 
application  process  including:  (a) 
Verification  of  participant  need  and 
income  eligibility,  (b)  proposed 
diagnostic  repair  forms  and  contract 
bid  procedures  (where  applicabJe), 
and  (c)  completion  verification  and 
quality  workmcmship  assurance 
procedures. 

—Types  of  Work  to  be  Performed.  The 
quantitative  and  qualitative  measures 
in  the  work  plan  should  reflect  the 
types  of  work  to  be  performed,  e.g.  (a) 
technical  assistance  and  training  for 


each  proposed  organization/ 
community;  and/or  (b)  repairs  or 
rehabilitation  or  con.struction  work, 
noting  which  types  of  work  will  be 
done  in  order  to  bring  properties  up 
to  minimum  housing  standards, 
inspection  procedures  and 
construction  schedules. 

Applications  proposing  to  repair  or 
rehabilitate  low-income  rental  housing 
(see  Part  B,  Sub-Priority  Area  2.1, 
regarding  restrictions)  must  state  the 
current  rents  for  the  units  in  question  as 
well  as  what  rents  will  be  charged  for 
the  rehabilitated  units.  Applicants 
should  also  state  the  number  of  low- 
income  residents  who  will  be  helped  to 
purchase  or  acquire  adequate  housing. 

— Job  Creation.  Data  regarding  the 
number  of  direct  jobs  that  will  be 
created  in  the  proposed  project, 
noting  the  number  of  low-income 
residents  that  will  be  trained  and/or 
placed  in  these  jobs. 

—Public-Private  Partnership.  A 
description  of  the  degree  of 
involvement  by  private  sector 
individuals,  corporations,  and 
foundations  in  the  implementation  of 
the  project  and  the  amount  of  dollars 
which  will  be  mobilized. 

Applicable  to  Sub-Priority  Area  2.2 

Each  applicant  must  include  a  full 
discussion  of  how  the  proposed  use  of 
funds  will  enable  low-income  rural 
communities  to  develop  the  capability 
and  expertise  to  establish  and  maintain 
affordable,  adequate  and  safe  water  and 
waste  water  systems.  Applicants  must 
also  discuss  how  they  will  disseminate 
information  about  water  and  waste 
water  programs  serving  rural 
communities,  and  how  they  will  better 
coordinate  Federal,  State,  and  local 
water  and  waste  water  program 
financing  and  development  to  assure 
improved  service  to  rural  communities. 

Among  the  benefits  that  merit 
discussion  under  this  sub-priority  area 
are:  The  number  of  rural  communities  to 
be  provided  with  technical  and  advisory 
services;  the  number  of  rural  poor 
individuals  who  are  expected  to  be 
directly  served  by  applicant-supported 
improved  water  and  waste  water 
systems;  the  decrease  in  the  number  of 
inadequate  water  systems  related  to 
applicant  activity;  the  number  of  newly- 
established  and  applicant-supported 
treatment  systems  (all  of  the  above  may 
be  expressed  in  terms  of  equivalent 
connection  units);  the  increase  in  local 
capacity  in  engineering  and  other  areas 
of  expertise;  and  the  amount  of  non- 
discretionary  program  dollars  expected 
to  be  mobilized. 


Applicable  to  Sub-Pl^ritv  Areas  3.1  and 
3.2 

Each  applicant  must  include  a  full 
discussion  of  the  proposed  project  and 
how  it  will  address  one  or  more 
farmworker  needs  as  described  in  Part 
B. 

Among  the  benefits  which  merit 
discussion  under  these  priority  art-as 
are:  The  number  of  farmworkers  who 
are  expected  to  improve  their 
agricultural  skills  and  thus  improve 
their  agricultural  employment  situation; 
the  number  of  farmworkers  and/or  their 
dependents  who  will  be  afforded  an 
opportunity  to  continue  their  formal 
education;  the  number  of  farmworkers/ 
families  who  will  receive  crisis 
nutritional  relief,  emergency  health  and 
social  services  referrals  and  assistance, 
and  assistance  in  the  development  of 
self-help  systems  of  food  production; 
the  number  of  farmworkers  who  are 
expected  to  gain  longer  term  or 
permanent  private  sector  employment 
in  areas  outside  agriculture;  the  number 
of  farmworkers  who  will  receive  help  in 
the  areas  of  housing;  the  number  of 
housing  units  to  be  repaired  or 
rehabilitated;  the  degree  and  kind  of 
such  help;  the  amount  of  non- 
Discretionary  program  dollars  expected 
to  be  mobilized,  and  the  degree  of 
private  sector  involvement  that  will  be 
utilized  in  developing  and  carrying  out 
projects  funded  under  this 
Announcement. 

Part  G — Post  Award  Information  and 
Reporting  Requirements 

Following  approval  of  the 
applications  selected  for  funding,  notice 
of  project  approval  and  authority  to 
draw  down  proje.ct  funds  will  be  made 
in  writing.  The  official  award  document 
is  the  Financial  Assistance  Award 
which  provides  the  amount  of  Federal 
funds  approved  for  use  in  the  project, 
the  budget  period  for  which  support  is 
provided,  the  terms  and  conditions  of 
the  award,  the  total  project  period  for 
which  support  is  contemplated,  and  the 
total  financial  participation  from  the 
award  recipient. 

General  Conditions  and  Special 
Conditions  (where  the  latter  are 
warranted)  which  will  be  applicable  to 
grants,  are  subject  to  the  provisions  of 
45  CFR  Parts  74  and  92. 

Grantees  will  be  required  to  submit 
semi-annual  progress  and  financial 
reports  (SF-269)  as  well  as  a  final 
progress  and  financial  report.  Grantees 
are  subject  to  the  audit  requirements  in 
45  CFR  Parts  74  and  92  and  0MB 
Circular  A-128  or  A-133.  If  an 
applicant  will  not  be  requesting  indirect 
costs,  it  should  anticipate  in  its  budget 
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( :ost  of  having  an  audit 
;  the  end  of  the  grant  period. 
9  ofPublic  Law  101-121, 
aw  on  October  23, 1989, 
prohibitions  and 
for  disclosure  and 
related  to  lobbying  on 
Federal  contracts,  grants, 
agreements,  and  loans.  It 
mited  exemptions  for  Indian 
organizations.  Current 
ive  recipients  (and  their 

and/or  grantees)  are 
rom  using  appropriated 
lo  )bying  Congress  or  any 

in  connection  with  the 
(jontract,  grant,  cooperative 
loan.  In  addition,  for  each 
in  excess  of  $100,000  (or 
loans)  the  law  requires 
their  subtier  contractors 
ees  (1)  to  certify  that 
ither  used  nor  will  use  any 
funds  for  payment  to 
)  to  submit  a  declaration 
whether  payments  to 
been  or  will  be  made  out 
iated  funds  and,  if  so,  the 
payment  details,  and 
iny  agreements  with  such 
lom  recipients  or  their 

or  subgrantees  will 
nonappropriated  funds 
quarterly  up-dates  about 
lobbyists  if  an  event  occurs 
Uy  affects  the  accuracy  of 
ion  submitted  by  way  of 
and  certification.  The  law 


establishes  civil  penalties  for 
noncompliance  and  is  effective  with 
respect  to  contracts,  grants,  cooperative 
agreements  and  loans  entered  into  or 
made  on  or  after  December  23, 1989.  See 
Attachment  H  for  certification  and 
disclosure  forms  to  be  submitted  with 
the  applications  for  this  program. 

Attachment  I  indicates  the  regulations 
which  apply  to  all  applicants/grantees 
under  the  Discretionary  grants  Program. 

Dated:  December  28, 1994. 
Donald  Sykes. 
Director.  Office  of  Community  Services. 

Attachement  A-1994  Poverty  In- 
come Guidelines  for  All  States 
(except  Alaska  and  Hawaii  and 
THE  District  of  Columbia 


Size  of  family  unit 

Poverty 
guideline 

1      

37,360 

2        

9,840 

3            

12,320 

4               

14,800 

5             

17.280 

6                

19.760 

7      

22,240 

8 

24.720 

For  family  units  with  more  ttian  8  members, 
ad  S2.480  lor  each  additional  memt>er. 


Poverty  Income  Guidelines  for 
Alaska 


Size  of  family  unit 

Poverty 
guideline 

1              

S9,200 

2  

12,300 

3           

15,400 

4            

18.500 

5     

21 .600 

6            

24,700 

7 

27.800 

8     

30.900 

For  family  units  witfi  more  than  8  meml)ers, 
add  S3, 100  for  each  additional  member. 

Poverty  Income  Guidelines  for 
Hawaii 


Size  of  family  unit 

Poverty 
guideline 

1      

38,470 

2               

11.320 

3 

14,170 

4           

17,020 

5         

19,870 

6       

22.720 

7       

25.570 

8                 

28.420 

For  family  units  with  more  ttnan  8  members, 
add  32,850  for  each  additional  member.  (The 
same  inaement  applies  to  smaller  family  sizes 
also,  as  can  be  seen  in  the  figures  above.) 
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AT^Aa^MEi^^^    b 

APPLICATION  FOR 
FEDERAL  ASSISTANCE 


0*M  Approv*!  No.  034«.OO«3 


TfPt  or  SUBMISSION: 
Aoo"caiion 

□  Consuuciion 

□  NonOinstiuclion 


Prvaoptication 

□  ConsHuciion 

□  No«vO)OSttuctioo 


1  OATt  sutMrrrcD 


]  0*n  AECEIVEO  BV  STATE 


4.  OATt  RECEIVED  BV  rEOERAl.  AOENCV 


Apixcsni  loanlititf 


Sl*la  AcQIicaton  Ktenlil«t 


faOKU  kttniilwr 


S    APPLICANT  INFORMAHOM 


Legal  Name 


AddrMs  Igiva  ory.  county.  JMM  ana  zip  coat) 


(  emplover  identification  number  ieini 


t.  rvPC  Of  APPLICATION: 


□   Naw  □  Corimualion         □  Revisioo 


it  P(?v«.on  eniw  aocootiaia  wilerui  m  Domcsi    [_J         LJ 

A  \r\cKiic  Aoa'd  B  decease  A«a'<]  C  incease  Ouialion 

0  Oecraas*  Cu'afor     Oine"  'saocify) 


la    CATA1.O0  OF  FEDERAL  OOMESTK 
ASSISTANCE  NUMBER; 


Tm.E 


12.  AREAS  Af FECTEO  BT  PHOJECT  fc'Mi.  counfaj.  Jiarai.  etc  I 


Ofgani/ationai  unii 


Name  ana  leleonone  numM<  o'  tne  oaiion  lo  M  conlaclad  on  mane's  involving 
this  aopiicaiion  igiva  araa  cocti 


7    TYPE  OF  APPLICANT  ianiar  appmpnait  l»ll»r  ir>  bO' I 


u 


A  Siaia  H  indaoeodeni  Scrioai  Osi 

B  Counrv  I  Slaia  Conirolled  institution  ol  Higti«f  Leam-ng 

C  Municipal  J  Pnvaia  Univefsitv 

0  Townshio  K  Indian  Tube 

E  Iniarslata  L  individual 

F  intermunicipai  M  Piolii  Ofganl^al!On 

G  Sesciai  Dsn'ct  N  Oih«»  (Soacify)    


f    NAME  OF  FEDERAL  AOENCr 


t1     OESCRIPTiVE  Trae  OF  APPLICANTS  PROJECT 


tl    PROPOSED  PROJECT 


Sum  Oata 


Ending  Oala 


14    CONGRESSIONAL  DISTRICTS  OF 


^ocicani 


b  Pioiaci 


IS.  ESTIMATTO  FUNOMO 


a    Pfderat 


t>    Aocicani 


c  State 


d  Local 


a  Oifiet 


'    P'ogiaT*  inco/^e 


g  TOTAL 


00 


00 


00 


00 


00 


on 


00 


li.  IS  APPLICATION  SUBJECT  TO  REVtEW  BY  STATE  EXECUTIVE  OMOCR  1217]    PWOCESST 

a  YES    THIS  PBEAPPLlCATK)N.APPLICAnON  WAS  MADE  AVAILABLE  TO  THE 

STATE  EXECUTIVE  0«DEB  Ujrz  P«OCESS  FO«  REVIEW  ON 


DATE 


6        NO     □    PflOGBAM  IS  NOT  COVERED  B"  £  0    12372 

Q    0«  PROGRAM  MAS  NOT  BEEN  SELEC^O  B>  STATE  FOR  REV«W 


17    IS  THE  APPLICANT  DELINQUENT  ON  AMY  FEDERAL  OCfr? 
Q  Y«s        It  'Yes  ■  attach  an  axpianaton 


D   >*> 


1*.  rO  THE  BEST  OF  MY  KNOWLEOOE  ANO  BELIEF  ALL  OATA  IN  THIS  APPLICATlOH»REAPPLICAn0N  ARE  TRUE  AND  CORRECT.  THf  OOCUMEMT  HAi  BEEN  DULY 
AUTHORinD  BY  THE  GOVERNING  BODY  OF  THE  APPLICANT  ANO  THE  APPLICANT  WILL  COMPLY  WITH  THE  ATTACHED  ASSURANCES  »  THE  ASSISTANCE  'S  AWAROf  0 


a  Tvpad  Name  oi  Auinorind  Rapraaantativc 


0  Tiiie 


d  Sagnaiura  o(  Autnomd  Raoresaniaiiva 


c-evicos  Eaiiions  Noi  tsaow 


BILUNG  CODE  4184-01-C 


c   Teieonona  nutnoe' 


a  Oaia  S<gned 


Authorized  for  Local  Reproduction 


SunoarO  Porm  424   (REV  4  66, 
Pnscnoeo  by  OMB  Circular  A-  iC2 
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Instructions 
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and  applicati 
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which  have 
comment  pro ; 
()rderl2372 
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applicant's  si 


1.  Self-ex 

2.  Date  a 


p:3 
ppl 
agency  (or  St  te 
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3.  State  use 
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Federal  idenifier 
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Service. 

7.  Enter  th 
provided. 


r  the  SF  424 
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icant  certification  that  States 
established  a  review  and 
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nd  have  selected  the  program 
din  their  process,  have  been 
irtunity  to  review  the 
bmission. 

Hem  ana  Entry 

_natorv'. 

lication  submitted  to  Federal 
if  applicable)  &  applicant's 
T  (if  applicable), 
only  (if  applicable), 
ication  is  to  continue  or 
ing  award,  enter  present 
number.  If  for  a  new 
blank. 

of  applicant,  name  of 
ional  unit  which  will 
assistance  activity,  complete 
applicant,  and  name  and 

of  the  person  to  contact  on 
_  to  this  application, 
ployer  Identification  Number 
,'  ned  by  the  Internal  Revenue 
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appropriate  letter  in  the  space 


8.  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  space(s)  provided: 
— "New"  means  a  new  assistance  award. 
—"Continuation"  means  an  extension  for  an 

additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 
—  "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

1 1 .  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g.. 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications.  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project. 


15.  Amount  requested  or  to  be  contributed 
during  the  firs  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only 
the  amount  of  the  change.  For  decreases, 
enclose  the  amounts  in  parentheses.  If  both 
basic  and  supplemental  amounts  are 
included,  show  breakdown  on  a  attached 
sheet.  For  multiple  program  funding,  use 
totals  and  show  breakdown  using  same 
categories  as  item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  >ou  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 

BILLING  CODE  4184-01-P 


Federal  Register  /  Vol.  60,  No.  4  /  Friday,  January  6,  1995  /  Notices 


2123 


5 


o 

a 
a. 
« 

S 
O 


E 
n 

Ui 

o 

a. 
c 

u 

3 


C 
O 

u 

I 

c 
o 
z 


•9 

< 

O 


V9 

O 


u 


m 


is 


412 


_  • 
II 

f  ' 


5-  s 


< 
o 


« 


t 
'S 

o 


a 
a 


•  £ 


C 
O 

u 

3 

■o 
o 

a. 

0) 

QC 

'n 
w 

o 


■o 
« 


3 
< 


? 


2124 


^ 


BILUNG  CODE  4  184-01-C 


JMI 


Federal  Register  /  Vol.  60.  No.  4  /  Friday.  January  6.  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  4  /  Friday.  January  6.  1995  /  Notices 


2125 


o 


z 

Q 


O 
Ik 

a 

z 
o 


i 


o 

a 
Z 


z 

< 
a 
ee 
O 

Urn 

Q 

Ui 

O 

Ui 

Ul 

Z 
»/< 

O 


O 


UJ 

< 


o 

o 

3 


Z 

o 

5 

Ul 


to 

r 


o 


z 
o 
p 

II 


Z  z 


O   4. 

if 


O    X 

•  ^ 

z  < 

o 
p 

Ul 


1^ 

«i 

ft* 
I 


e 
o 

u 

3 

•o 

O 

a 

« 

s 


o 

3 
< 


INSTRUCTIONS  FOR  TIIE  SF-424A 
General  Instructions 

This  form  is  designed  so  tliat  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere;  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,  B.  C.  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case. 
Sections  A.  B.  C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary  Lines  1-4, 
Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  eai.h 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  on  each  line  in 
(Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  func  tion  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  she«;ts 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
(lata  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  svminiary  totals  by  programs. 

Lines  1—4,  Columns  (c :)  through  (g.] 

For  new  applications,  leave  Colunms  (<;) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b),  enter  in  (xilumns  (c).  (f).  and  (g) 
the  appropriate  amoiuits  of  funds  neiMlcd  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

Lines  1—4.  Columns  (c.)  through  (4).) 
(continued) 

Fr  continuing  grant  program  applications. 
submit  these  forms  before  the  end  of  each 
funding  period  as  acquired  by  the  grantor 
agency.  Fnter  in  Columns  (c)  and  (d)  the 
i!stimated  amounts  of  funds  which  \\  ill 
remain  unobligated  at  the  end  of  the  grant 
fLinding  period  only  if  the  Federal  grantor 
.igi.'ucy  instructions  provide  for  this. 


Otherwise,  leave  these  columns  blank.  Enter 
in  columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 
amount(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 
(e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  .md  (f). 

Line  5 — Shi)v\  ihe  totals  for  all  columns  used. 
Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4). 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Line  1-4, 
Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Lines  6a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost. 

Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5).  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-(4).  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A.  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any.  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 

Section  C.  .Non-Federal-Resources 

Lines  8-1 1 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  .\  A 
br<?akdown  by  hmction  or  activity  is  not 
necessary. 

Column  (h) — Enter  the  ccmtribution  to  lie 
made  by  the  applicant. 

Column  (c) — Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if 
the  applicant  is  not  a  State  or  State 
agency.  Applicants  which  are  a  State  or 
State  agencies  should  leave  this  column 
blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

C^ohimii  (e) — Enter  totals  of  Columns  (b). 
((.).  and  (d). 


Line  12— Enter  the  total  for  each  of 
Columns  (b)-(e).  The  amount  in  Column  <c) 
should  be  equal  to  the  amount  on  Line  5 
Column  (f).  Section  A. 

Section  D  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  15 — Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funu< 
Needed  for  Balance  of  the  Project 

Lines  16-19 — Enter  in  Column  (a)  the  same 
grant  program  titles  shown  Column  {:■]. 
Section  A.  A  breakdown  by  funcfiun  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  b«'  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to' funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  additional  s<.hedul<'s 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 

Line  21 — l.'se  this  space  to  explain 
amounts  for  individual  direct  object-class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22 — Enter  the  type  of  indirect  rate 
(provisional,  prt^determined.  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  b.ise  to 
which  the  rate  is  applied,  and  the  total 
indirect  expenstv 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necrssar\'. 

ASSURANCES— NON-CONSTRUCTION 
PROGRAMS 

Note:  Certain  of  these  assurances  may  not 
Im;  applicable  to  your  project  or  program.  If 
you  have  questions,  pleast;  contact  the 
awarding  agency.  Further,  certain  Fedrr.d 
awarding  agenci(!S  m.iy  n^uire  apjilicants  to 
certify'  to  additional  assuPimci's.  It  such  is  the 
case,  j'ou  will  be  notified. 

As  the  duly  authorized  rrpresciitativoof 
the  applicant  I  certify  that  the  applicant: 

1.  Has  the  Irgal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  (ap.iiiiiity 
(including  funds  sufficient  to  pay  the  non- 
Federal  sh.ire  of  project  costs)  to  ensure 
projx-r  planning,  management  and 
completion  of  the  proj(n:t  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
(Comptroller  Ceneral  of  the  I  iiitcMl  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative.  at(.ess  to  and  the 
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requirements  of  any  other  nondiscrimination 
statute(s)  which  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  II  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C.  §§1501-1 508  and  7324- 
7328)  which  limit  the  political  activities  of 
employees  whose  principal  ouipiovment 
activities  are  funded  in  whoie  or  in  part  with 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C. 
§§  276a  to  276a-7).  the  Copeland  Act  (40 
U.S.C.  §  276c  and  18  U.S.C.  §§  874),  and  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  §§  327-333).  regarding  labor 
standards  for  federally  assisted  construction 
subagreemenls. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  SIO.OOO  or 
more. 

11  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (PL.  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  Eo  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assur.mce  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  §§  1451  ct  seq.);  (f)  conformity  of 
Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c) 
of  the  Clear  Air  Act  of  1955.  as  amended  (42 


U.S.C.  §  7401  et  seq.);  (g)  protection  of 
underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974,  as 
amended,  (P.L.  93-523);  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  .^ct  of  1973.  as  amended.  (P.L.  93- 
205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  §§  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966.  as 
amended  (16  U.S.C.  470),  EO  11593 
(identification  and  protection  of  historic 
profjerties).  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S. (J. 
469a-l  et  seq.). 

14.  Will  comply  with  P.L.  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L.  89-544,  as 
amended,  7  U.S.C.  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C.  §§4801 
et  seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 

Signature  of  Authorized  Certifying  Official 

.\pplicant  Organization 

fifie 


ATTACHMENT     E 


Date  Submitted 

BILLING  CODE  4184-01-P 


U.S.  Department  of  Health  and  Human  Services 


Certification  Regarding  Drug-Free  Workplace  Requirements 

Grantees  Other  Than  Individuals 

By  signing  and/or  submitting  this  application  or  grant  agreement,  the  grantee  is  providing  the  certification 
set  out  below. 

Thi$  certificatioi]  is  required  by  regtilations  implementing  the  Drug-Free  Workplace  Act  of  1988. 45  CFR  Part  76,  Subpart 
F.  The  regulations,  published  in  the  May  25, 1990  Federal  Register,  require  certification  by  grantees  that  they  will  maintain 
a  drug-free  workplace.  Tlie  certification  set  out  below  is  a  material  representation  of  fact  upon  which  reliance  will  be  placed 
\A4ien  the  Department  of  Health  and  Human  Services  (HHS)  determines  to  award  the  grant.  If  it  is  later  determined  that 
the  grantee  imowingly  rendered  a  false  certiricaticn,  or  otherwise  violates  the  requirements  of  the  Drug-Free  Workplace 
Act,  HHS,  in  addition  to  any  other  remedies  available  to  the  Federal  Govenuneot,  may  taken  aaion  authorized  under  the 
Drug-Free  Workplace  Act.  False  certification  or  violation  of  the  certification  shall  be  grounds  for  suspension  of  payments, 
suspension  or  termination  of  grants,  or  govemmentwide  suspension  or  debarment. 

Workplaces  imder  grants,  for  grantees  other  than  individuals,  need  not  be  identified  on  the  certification.  If  known,  they 
may  be  identified  in  the  grant  application.  If  the  grantee  does  not  identify  the  workplaces  at  the  time  of  application,  or  upon 
award,  if  there  is  no  application,  the  grantee  must  keep  the  identity  of  the  workplace(s)  on  file  in  its  office  and  make  the 
information  available  for  Federal  inspeaion.  Failure  to  identify  all  known  workplaces  constitutes  a  violation  of  the  grantee's 
drug-free  workplace  requirements. 

Workplace  identifications  must  include  the  actual  address  of  buildings  (or  pans  of  buildings)  or  other  sites  where  work 
under  the  grant  takes  place.  Categorical  descriptions  may  be  used  (e.g.,  all  vehicles  of  a  mass  transit  authority  or  State 
highway  department  while  in  operation.  State  employees  in  each  local  unemployment  office,  performers  in  concert  halls  or 
radio  studios.) 

If  the  workplace  identified  to  HHS  changes  during  the  performance  of  the  grant,  the  grantee  shall  inform  the  agency  of 
the  changc(s).  Lf  it  previously  identified  the  workplaces  in  question  (see  above). 

Definitions  of  terms  in  the  Nonprocuremcnt  Suspension  and  Debarment  common  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification.  Grantees'  attention  is  called,  in  particular,  to  the  following  defmitions  from  these 
rules: 

'Controlled  substance*  means  a  controlled  substance  in  Schedules  I  through  V  of  the  Controlled  Substances  Act  (21 
use  812)  and  as  further  defined  by  regulation  (21  CFR  1308.11  through  1308.15). 

'Conviction'  means  a  fmding  of  guilt  (including  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  responsibility  to  determine  violations  of  the  Federal  or  State  criminal  drug  sututes; 

'Criminal  drug  statute'  means  a  Federal  or  non-Federal  criminal  statute  involving  the  manufaaure,  distribution, 
dispensing,  use,  or  possession  of  any  controlled  substance; 

'Employee"  means  the  employee  of  a  grantee  directly  engaged  in  the  performance  of  work  under  a  ^ant,  including:  (i) 
All  'direct  charge"  employees;  (ii)  all  "indirect  charge"  employees  unless  their  impact  or  involvement  is  insignificant  to  the 
performance  of  the  grant;  and,  (iii)  temporan.  personnel  and  consultants  who  are  directly  engaged  in  the  performance  of 
work  under  the  grant  and  who  are  on  the  grantee's  payroll.  This  definition  docs  not  include  workers  not  on  the  payroll  of 
the  grantee  (e.g.,  volunteers,  even  if  used  to  meet  a  matching  requirement;  consultants  or  independent  contractors  not  on 
the  grantee's  payroll;  or  employees  of  subrecipiems  or  subcontraaors  in  covered  workplaces). 

The  grantee  certifies  that  it  will  or  will  continue  to  provide  a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful  manufacture,  distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee  s  workplace  and  specifying  the  actions  that  will  be  taken  against 
employees  for  \-iolation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free  awareness  program  to  inform  employees  about: 

(1)  The  dangers  of  drug  abuse  in  the  workplace;  (2)  Tht  grantee's  policy  of  maintaining  a  dnig-free  workplace;  (3)  Any 
available  drug  counseling,  rehabiiication,  and  employee  assistance  programs;  and,  (4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copy  of  the 
statement  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statemeiu  required  by  paragraph  (a)  that,  as  a  condition  of  emplomcnt  under  the 
grant,  the  employee  will: 

(1)  Abide  by  the  terms  of  the  statement;  and,  (2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a  violation 
of  a  criminal  dnig  statute  occurring  in  the  workplace  no  later  than  five  calendar  days  after  such  conviction; 

(e)  Notifying  the  agency  in  writing,  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such  conviaion.  Employers  of  convicted  employees  must  provide  notice, 
including  position  title,  to  every  grant  officer  or  other  designee  on  whose  grant  aaivity  the  conviaed  employee  was  working, 
unless  the  Federal  agency  has  designated  a  central  pomt  for  the  receipt  of  such  notices.  Notice  shall  include  the 
identification  number(s)  of  each  affected  grant; 
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one  of  Ihe  foUowing  actions,  wjihia  30  calendar  days  of  receiving  nolice  under  subparagraph  (d)(2).  with 
any  employee  who  is  so  con\iaed: 

appropriate  personnel  action  against  such  an  employee,  up  lo  and  including  tennmaiion,  consistent  with  the 

of  the  Rehabilitation  Act  of  1973,  as  amended;  or,  (2)  Requiring  such  employee  to  participate  satisfactorily 

ibuse  assistance  or  rehabilitation  program  approved  for  such  purposes  by  a  Federal,  State,  or  local  health,  law 
nt,  or  other  appropriate  agency,  . 

a  good  faith  effort  to  continue  to  maintain  a  drug-free  workplace  through  implementation  of  paragraphs  (a), 
),  (e)  and  (0- 


(0 

respect  to 
(1)T, 

requirements 
in  a  drug 
enforcemi : 

(b),  (c),  ( 

TTie  grankee  may  insert  In  the  space  provided  below  the  srte(s)  for  the  pertormance  of  work  done  In 

connection  with  the  specific  grant  (use  attachments,  If  needed): 


aling 


aung 


Place  ofPerformancf  (Street  address,  City.  County,  Sute,  ZIP  Code)_ 


Check  if  there  are  workplaces  on  file  that  are  not  identified  here. 


o:s 


Stcu 

point  fc 
For  the 
Oversight 

Indcpcnd 


76.630(c)  and  (d)[Z)  ar.d  "6.635(a)(1)  and  (b)  provide  thai  a  Federal  agency  may  designate  a  ccntraJ  receipt 

<  TATEV.1DE  AND  STATE  AGENCi'-VMDE  certificaiions.  and  for  notification  of  criminal  drug  convictions. 

E  epaitmcnt  of  Health  and  Human  Services,  the  central  receipt  point  is:  Division  of  Grants  Management  and 

Office  of  Management  and  Acquisition,  Department  of  Health  and  Human  Services,  Room  517-D,  200 

ncc  Avenue.  S.W.,  Was.hLncion,  D  C.  Z32Q1. 


JMI 


DCMO  Fonn#:    Rtvibtd  May  1990 
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ATTACHMENT  F 

Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

By  signing  and  submitting  this 
proposal,  the  applicant,  defined  as  the 
primary  participant  in  accordance  with 
45  CFR  Part  76.  certifies  to  the  best  of 
its  knowledge  and  believe  that  it  and  its 
principals: 

(a)  Are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  covered  transactions  by 
any  Federal  Department  or  agency; 

(b)  Have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted 
of  or  had  a  civil  judgment  rendered 
against  them  for  commission  of  fraud  or 
a  criminal  offense  in  connection  with 
obtaining,  attempting  to  obtain,  or 
performing  a  public  (Federal,  State,  or 
local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal 
or  State  antitrust  statutes  or  commission 
of  embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records, 
making  false  statements,  or  receiving 
stolen  property; 

(c)  Are  not  presently  indicted  or 
otherwise  criminally  or  civilly  charged 
by  a  governmental  entity  (Federal,  State 
or  local)  with  commission  of  any  of  the 
offenses  enumerated  in  paragraph  (l)(b) 
of  this  certification;  and 

(d)  Have  not  within  a  3-year  period 
preceding  this  application/proposal  had 
one  or  more  public  tran.sactions 
(Federal,  State,  or  local)  terminated  for 
cause  or  default. 

The  inability  of  a  person  to  provide 
the  certification  required  above  will  not 
necessarily  result  in  denial  of 
participation  in  this  covered 
transaction.  If  necessary,  the  prospective 
participant  shall  submit  an  explanation 
of  why  it  cannot  provide  the 
certification.  The  certification  or 
explanation  will  be  considered  in 
connection  with  the  Department  of 
f lealth  and  Human  Services  (HHS) 
determination  whether  to  enter  into  this 
transaction.  However,  failure  of  the 
prospective  primary  participant  to 
furnish  a  certification  or  an  explanation 
shall  disqualify  such  person  from 
participation  in  this  transaction. 

The  prospective  primary  participant 
agrees  that  by  submitting  this  proposal, 
it  will  include  the  clause  entitled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transaction."  provided  below  without 
modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 


Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary- 
Exclusion — Lower  Tier  Covered 
Transactions  (To  Be  Supplied  to  Lower 
Tier  Participants) 

By  signing  and  submitting  this  lower 
tier  proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  Part 
76,  certifies  to  the  best  of  its  knowledge 
and  belief  that  it  and  its  principals: 

(a)  are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this 
transaction  by  any  federal  department  or 
agency. 

(b)  where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of 
the  above,  such  prospective  participant 
shall  attach  an  explanation  to  this 
proposal. 

Tne  prospective  lower  tier  participant 
further  agrees  by  submitting  this 
proposal  that  it  will  include  this  clause 
entitled  "Certification  Regarding 
Debarment,  Suspension,  Ineligibility, 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions."  without 
modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 

ATTACHMENT  G 

Executive  Order  12372— State  Single 
Points  of  Contact 

Mrs.  Janice  Dunn 
Arizona 

Attn:  Arizona  State  Clearinghouse 
3800  N.  Central  Avenue,  14th  Floor 
Phoenix,  Arizona  85012 
Telephone  (602) 280-1315 

Arkansas 

Tracie  L.  Copeland,  Manager 
State  Clearinghouse 
Office  of  Intergovernmental  Services 
Department  of  Finance  and 

Administration 
P.O.  Box  3278 
Little  Rock.  Arkansas  72203 
Telephone (501) 682-1074 

California 

Glenn  Stober,  Grants  Coordinator 
Office  ofPlanning  and  Research 
1400  Tenth  Street 
Sacramento,  California  95814 
Telephone  (916) 323-7480 

Delaware 

Ms.  Francine  Booth 
State  Single  Point  of  Contact 
Executive  Department 
Thomas  Collins  Building 
Dover.  Delaware  19903 
Telephone  (302)  736-3326 

District  of  Columbia 
Rodney  T.  Hallman 


State  Single  Point  of  Contact 
Office  of  Grants  Management  and 

Dovelopment 
717  14th  Street.  N\V. 
Suite  500 

Washington,  DC  20005 
Telephone  (202)  727-6551 

Florida 

Florida  State  Clearinghouse 
Intergovernmental  Affairs  Policy  Unit 
Executive  Office  of  the  Governor 
Office  of  Planning  and  Budgeting 
The  Capitol 

Tallahassee,  Florida  32399-0001 
Telephone  (904)  488-6441 

Georgia 

Mr.  Charles  H.  Badger,  Administrator 
Georgia  State  Clearinghouse  " 
254  Washington  Street,  SW. 
Atlanta,  Georgia  30334 
Telephone  (404) 656-3855 

Illinois 

Steve  Klokkenga 
State  Single  Point  of  Contact 
Office  of  the  Governor 
107  Stratton  Building 
Springfield,  Illinois  62706 
Tehephone  (217) 782-1671 

Indiana 

Jean  S.  Blackwell 

Budget  Director,  State  Budget  Agency 

212  State  House 

Indianapolis.  Indiana  46204 

Telephone  (317) 232-5610 

Iowa 

Mr.  Steven  R.  McCann 
Division  of  Community  Progress 
Iowa  Department  of  Economic 

Development 
200  East  Grand  Avenue 
Des  Moines,  Iowa  50309 
Telephone  (515)  281-3725 

Kentucky 

Ronald  W.  Cook 
Office  of  the  Governor 
Department  of  Local  Government 
1024  Capitol  Center  Drive 
Frankfort.  Kentuckv  40601 
Telephone  (502) 564-2382 

Maine 

Ms.  Joyce  Benson 
State  Planning  Office 
State  House  Station  #38 
Augusta,  Maine  04333 
Telephone  (207)  289-3261 

Maryland 

Ms.  Mary  Abrams 

Chief,  Maryland  State  Clearinghouse 
Department  of  State  Planning 
301  West  Preston  Street 
Baltimore.  Maryland  21201-2365 
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Ms.  Lois  Pohl 
Federal  Assist 
Office  of  Ad 
P.O.  Box  809 
Room  430,  Tn 
Jefferson  City 
Telephone  (3 

Nevada 


Department  o 
State  Clearin 
Carson  City 
Telephone 
Attention:  Ro 
Coordinatoi 


ire 


New  Hampsh 

Mr.  Jeffrey  H. 
New  Hampsh 
Attn:  Intergov 
Process/James 
2Vj  Beacon  St-eet 
Concord,  New 
Telephone 
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Telephone  (3C|l}  225-4490 
Massachusett 

Karen  Arone 

State  Clearinghouse 

Executive  Offi  :e  of  Communities  and 

Developmei  t 
100  Cambridg 
Boston,  Massci:.h 
Telephone  (6^7) 

Michigan 

Richard  S.  Pas  t 
Michigan  Dep  irtment 
Lansing,  Mich  g^ 
Telephone  (5 

Mississippi 

Ms.  Cathv  Ma 

Officer 
Office  of  Fed 

Reporting 
301  West  Pearl  Street 
Jackson,  Missi  >sippi  39203 
Telephone  (r)(|l)  960-2174 

Missouri 


Street.  Room  1803 
usetts  02202 
17)  727-7001 


ula.  Director 

of  Commerce 
gan  48909 
373-7356 


lette.  Clearinghouse 
1  Grant  Management  and 


ince  Clearinghouse 
ist  ration 


man  Building 
Missouri  65102 
) 751-4834 


14 


Administration 
gjiouse,  Capitol  Complex 
vada  89710 
687-4065 
Sparks,  Clearinghouse 


^  e\ 
(7(2) 


Taylor,  Director 

re  Office  of  State  Planning 

jmmental  Review 

E.  Bieber 


Hampshire  03301 
271-2155 


(6(^3) 

iVei\'  Jersey 

Gregory  W.  Aikins,  Acting  Director 
Division  of  Ccmmunity  Resources 
N.J.  Departmeit  of  Community  Affairs 
Trenton,  New  Jersey  08625-0803 
Telephone  (6(  9)  292-6613 
Please  direct  ( orrespondence  and 

questions  tc :  Andrew  J.  Jaskolka,  State 

Review  Process 
Division  of  Cc  mmunity  Resources 
CN814,Roon  609 
Trenton,  New  Jersey  08625-0803 
Telephone  (6(|9)  292-9025 

Neiv  Mexico 


George  Elliott 

State  Budget  division 


JMI 


Deputy  Director 


Room  190,  Bataan  Memorial  Building 
Santa  Fe,  New  Mexico  87503 
Telephone  (505) 827-3640 
FAX  (505)  827-3006 

New  York 

New  York  State  Clearinghouse 
Division  of  the  Budget 
State  Capitol 
Albany,  New  York  12224 
Telephone  (518) 474-1605 

North  Carolina 

Mrs.  Chrys  Baggett,  Director 
Office  of  the  Secretary  of  Admin. 
N.C.  State  Clearinghouse 
116  W.  Jones  Street 
Telephone  (919) 733-7232 

North  Dakota 

N.D.  Single  Point  of  Contact 
Office  of  Intergovernmental  .Assistance 
Office  of  Management  and  Budget 
600  East  Boulevard  Avenue 
Bismarck,  North  Dakota  58505-0170 
Telephone  (701) 224-2094 

Ohio 

Larry  Weaver,  State  Single  Point  of 

Contact 
State/Federal  Funds  Coordinator 
State  Clearinghouse,  Office  of  Budget 

and  Management 
30  East  Broad  Street,  34th  Floor 
Columbus,  Ohio  43266-0411 
Telephone  (614) 406-0698 

Rhode  Island 

Mr.  Daniel  \V.  Varin,  Associate  Director 
Statewide  Planning  Program 
Department  of  Administration 
Division  of  Planning 
265  Melrose  Street 
Providence,  Rhode  Island  02907 
Telephone  (401) 277-2656 
Please  direct  correspondence  and 

questions  to:  Review  Coordinator, 

Office  of  Strategic  Planning 

South  Carolina 

Omeagia  Burgess 

State  Single  Point  of  Contact 

Grant  Services 

Office  of  the  Governor 

1205  Pendleton  Street,  Room  477 

Columbia,  South  Carolina  29201 

Telephone  (803) 734-0494 

Tennessee 

Mr.  Charles  Brown 
State  Single  Point  of  Contact 
State  Planning  Office 
500  Charlotte  Avenue 
309  John  Sevier  Building 
Nashville,  Tennessee  37219 
Telephone  (615)  741-1676 

Texas 

Mr.  Thomas  Adams 


Governor's  Office  of  Budget  and 

Planning 
P.O.  Box  12428 
Austin,  Texas  78711 
Telephone  (512) 463-1778 

Utah 

Utah  State  Clearinghouse 
Office  of  Planning  and  Budget 
Attn:  Carolyn  Wright 
Room  116  State  Capitol 
Salt  Lake  City,  Utah  84114 
Telephone  (801) 538-1535 

Vermont 

Mr.  Bernard  D.  Johnson,  Assistant 

Director 
Office  of  Policy  Research  & 

Coordination 
Pavilion  Office  Building 
109  State  Street 
Montpelier,  Vermont  05602 
Telephone (802) 828-3326 

West  Virginia 

Mr.  Fred  Cut  lip.  Director 
Community  Development  Division 
West  Virginia  Development  Office 
Building  #6.  Room  553 
Charleston,  West  Virginia  25305 
Telephone  (304) 348-4010 

IVjscon.s/ij 

Mr.  William  C.  Carey 
Federal/State  Relations 
Wisconsin  Department  of 

Administration 
101  South  Webster  Street 
P.O.  Box  7864 
Madison.  Wisconsin  53707 
Telephone  (608)  266-0267 

Wyoming 

Sheryl  Jeffries 

State  Single  Point  of  Contact 

Herschler  Building 

4th  Floor,  East  Wing 

Cheyenne,  Wyoming  82002 

Telephone  (307)  777-7574 

Guam 

Mr.  Michael  J.  Reidy,  Director 
Bureau  of  Budget  and  Management 

Research 
Office  of  the  Governor 
P.O.  Box  2950 
Agana,  Guam  96910    ■ 
Telephone  (671) 472-2285 

Northern  Mariana  Islands 

State  Single  Point  of  Contact 
Planning  and  Budget  Office 
Office  of  the  Governor 
Saipan.  CM 
Northern  Mariana  Islands  96950 

Puerto  Pico 

Norma  Burgos/Jose  H.  Caro 
Chairman/Director 


Puerto  Rico  Planning  Board 
Mini  lias  Government  Center 
P.O.  Box  41119 

San  Juan.  Puerto  Rico  00940-9985 
Telephone  (809) 727-4444 

Virgin  Islands 

Jose  L.  George,  Director 

Office  of  Management  and  Budget 

#  41  Norregade  Emancipation  Garden 

Station 
Second  Floor 

Saint  Thomas,  Virgin  Islands  00802 
Please  direct  correspondence  to:  Linda 

Clarke,  telephone  (809)  774-0750 

Certification  Regarding  Lobbying 

Certification  for  Contracts.  Grants. 
Loans,  and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best 
of  his  or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds 
have  been  paid  or  will  be  paid,  by  or  on 
behalf  of  the  undersigned,  to  any  person 
for  infiuencing  or  attempting  to 
infiuence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an 
officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in 
connection  with  the  awarding  of  any 
Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any 
cooperative  agreement,  and  the 
extension,  continuation,  renewal, 
amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or 
cooperative  agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or 
will  be  paid  to  any  person  for 
influencing  or  attempting  to  influence 
an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee 
of  a  Member  of  Congress  in  connection 
with  this  Federal  contract,  grant,  loan  or 
cooperative  agreement,  the  undersigned 
shall  complete  and  submit  Standard 
Form-LLL,  "Disclosure  Form  to  Report 
Lobbying,"  in  accordance  with  its 
in.structions. 

(3)  The  undersigned  shall  require  that 
the  language  of  this  certification  be 
included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including 


subcontracts,  subgrants,  and  contracts 
under  grants,  loans,  and  cooperative 
agreements)  and  that  all  subrecipients 
shall  certify  and  disclose  accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which 
reliance  was  placed  when  this 
transaction  was  made  or  entered  into. 
Submission  of  this  certification  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352,  title  31.  U.S.  Code.  Any  person 
who  fails  to  file  the  required 
certification  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not 
more  than  $100,000  for  each  such 
failure. 

State  for  Loan  Guarantee  and  Loan 
Insurance 

The  undersigned  states,  to  the  best  of 
his  or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member 
of  Congress  in  connection  with  this 
commitment  providing  for  the  United 
States  to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with 
its  instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352,  title  31.  U.S.  Code.  Any  person 
who  fails  to  file  the  required  statement 
shall  be  subject  to  a  civil  penalty  of  not 
less  than  $10,000  and  not  more  than 
$100,000  for  each  such  failure. 

Signaliiro 
fitk 

Organization 
Date 

ATTACHMENT  J 

Checklist  for  Use  in  Submitting  OCS 
Grant  Applications  (Optional) 
The  application  should  contain: 


1.  A  completed,  signed  SF-424, 
"Application  for  Federal  assistance". 
The  letter  code  for  the  priority  area  e.g., 
(UR)  should  be  in  the  lower  right  hand 
corner. 

2.  A  completed  "Budget 
Information— Non-Const  ruction"  (SF- 
424A); 

3.  A  signed  "Assurances — Non-' 
Construction"  (SF-424A): 

4.  A  Project  Abstract 

5.  A  Project  Narrative  beginning  with 
a  Table  of  Contents  that  describes  the 
project  in  the  following  order: 

(a)  Eligibility  Confirmation 

(b)  Analysis  of  Need  (except  for  Sub- 
Priority  1.4) 

(c)  Organizational  E.xperience  and 
Staff  Responsibilities 

(d)  Work  Program  (including 
E.xecutive  Summary) 

6.  Appendices,  including  relevant 
sections  of  By-Laws  and/or  Articles  of 
Incorporation  which  confirm  applicant's 
eligibility  as  a  CDC;  proof  of  non-profit 
status  where  applicable:  resumes, 
written  agreements  re  grants, 
coordination  with  JOBS,  etc.;  Single 
Point  of  Contact  comments  (where 
applicable);  certification  regarding  ami- 
lobbying  activities;  and  a  disclosure  of 
lobbying  activities". 

7.  A  signed  copy  of  "Certification 
Regarding  Anti-Lobbying  Activities." 

8.  A  completed  "Disclosures  of 
Lobbying  Activities",  il^jj^propriate:  and 

9.  A  self-addressed  mailing  label 
which  can  be  affixed  to  a  notice  to 
acknowledge  receipt  of  application. 

The  application  should  not  exceed  a 
total  of  50  pages  for  applications 
submitted  under  sub-priority  areas  1.1 
and  1.2  and  30  pages  for  all  applications 
submitted  under  the  other  sub-priority 
areas.  It  should  include  one  original  and 
four  identical  copies,  printed  on  white 
8' J  by  11  inch  paper  only.  Applications 
should  be  two  holed  punched  at  the  top 
center  and  fastened  with  a  compressor 
slide  paper  fastener  or  a  binder  clip.  .All 
pages  should  be  numbered. 
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FederaJ  Action: 
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b  j  rant 

c  <  ooperative  agreement 
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f  I  )an  insurance 


4      Same  ahd  Address  oi  Reporting  Entity 

C     Prjrfe  O 
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Fedtral 


i-     Fedetii 
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12.    Form 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S-C  1352 
(See  reverse  for  public  burden  disclosure  ) 


App'ov*d  bv  OMi 
0}4g-OO*4> 


2.     Status  of  Federal  Action: 

I      I    a.  bid  offer  application 
'— '    b    initial  award 
c.  post-award 


Subawardee 

Iter ,  if  known: 


Department  Agency: 


3.     Report  Type: 

□  a.   initial  filing 
b   material  change 

For  Material  Chartge  Only: 

year  quarter 

date  of  las!  report  


5      If  Reporting  Entity  in  No.  4  is  Subawardee,  Enter  Name 
and  Address  of  Prime: 


Congressional  PHtricl.  :f  known. 


Federal  Program  Name  Description: 


C'DA  Number,  if  applicab'^- 


Artion  Numbei.  ''  kn.-'v.  ^: 


9.      Award  Amount, /^fcnonn: 


b.  Individuals  Performing  Services  (including  address  if 
dillerenl  from  No.  70a/ 
f/asi  name,  firs'  name,  Mir. 


liiuch  Connr^iion  .^hyp:  s'  S'-LU  A  if  nezrsstry 


oi  Payment  '.check  a!'  that  appl}->: 
D  actual        □  planned 


pjyment  (check  a,"  tf-.at  apply): 
ash 

n-kind,  specify:    natu'f  

value 


t3.  Type  of  Payment  K^^eck  all  that  apply': 

□  a.  retainer 

C  b   one-time  fee 

□  c    commission 

D  d   contingent  fee 

D  e.  deferred 

D  f.    other;  specify:   __^ 


14.   Brief  Dfcscr.pt.on  of  Servite*  Perfoni»ed  or  lo  be  PeHormed  and  Oale(s)  of  Service,  including  officerfs).  employee(s), 
or  Merfberts;  contacted,  for  Payment  indicated  in  Hem  11: 


Uliach  Coniinmiio"  Sh^fi:'  S^--U-^  it  necesi^ry 


15.    Conlifl  uation  SheeKs)  SF-LLl-A  attached:  D  Yes 


D  No 


IC  Mo>mti4r  '•qurnrd  t^^DuJ^  mn  lor^  1  •uthoomj  Ov  utw  )'  LSC 
■«<nic-i  1  SJ  IK»  an^kmiT  o»  tobtrmt  •ri'viiwi  it  t  mttmtl  npxianutioo 
ol  t»ci  J  ttr<  ••><»•  ivkvici  ws  plKtd  b»  tnt  !>»•  ibo»«  wn»f>  iht» 
BanuctK  n  mn  m*d»  a>  •«<w<»d  mio  Thn  OntMHurt  n  ivqumd  puriomt  lo 
Jl  LSC  U52  Thn  mlorwijlwn  will  Or  itvjnnl  ic  rtx  Con|r»'»  •»"' 
■v1ull^  ^d  •*  b>  •••lUbw  wr  public  mipntioo  *nr  p^fic  •♦w  l«>h  lo 
w.i»0  d.Klo»u'»  ihift  b»  lutx^ci  to  a  cmt  p»»i*ltv  o«  noi  irK  Itwr 

d  'X>t  rnon  IKat  S^X  30C  fo*  Mf^  mch  f«lufV 


Signature: 


Print  Name: 
rule:  


Telephone  No.: . 


Dale: 


Use  Only. 


Authonxcd  )w  li>c<l  Icproduclion 
SlwMlvd  fonn  -  LU. 


238  Filed  1-5-95;  8:45  am) 
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Indian  Healtti  Service 

List  of  Recipients  of  Indian  Healtti 
Scholarships  Under  the  Indian  Health 
Scholarship  Program. 

The  regulations  governing  Indian 
Health  Care  Improvement  Act  Programs 
(Pub.  L.  94-^.17)  provide  at  42  CFR 
36.334  that  the  Indian  Health  Service 
shall  publish  annually  in  the  Federal 
Register  a  list  of  recipients  of  Indian 
Health  Scholarships,  including  the 
name  of  each  recipient,  school, 
discipline  and  tribal  affiliation,  if 
applicable.  These  scholarships  were 
awarded  under  the  authority  of  section 
104  of  the  Indian  Health  Care 
Improvement  Act,  25  U.S.C.  1613- 
1613a,  as  amended  by  the  Indian  Health 
Care  Amendments  of  1988,  Public  Law 
100-713. 

This  notice  also  includes  a  separate 
list  of  preparatory  scholarship  recipients 
funded  under  the  authority  of  Section 
103  of  the  Indian  Health  Care 
Improvement  Act,  as  amended. 

The  following  is  a  list  of  Indian 
Health  Scholarship  Recipients  for  Fiscal 
Year  1994: 

Professions  Section  104 

Abe,  Winifred  Vivian,  University  of  Phoenix. 

Nurse.  Navajo 
Adams,  Michelle  Dette,  Miles  Community 

College.  Nurse,  Assiniboine  &  Sioux 
Adcock.  Keith  James.  University  of  New 

Mexico.  Pharmacy.  Navajo 
Aird,  Stephanie  Ann.  University  of  New 

Mexico,  Health  Education,  Navajo 
Albers,  Leslie  Ann.  South  Dakota  State 

University,  Nurse.  Oglala  Sioux 
Albert,  Corrina  Dynalle,  New  Mexico  State 

University.  Medical  Technology.  Laguna 

Pueblo 
Allard-L-aroque.  Stephanie  Marie.  University 

of  North  Dakota,  Clinical  Psychology, 

Turtle  Mountain  Chippewa 
Allen,  Alana  Dawn,  L.angston  University, 

Nurse,  Cherokee 
Anderson,  Annette  Irene.  University  of 

Alaska-Anchorage.  Qimputer  Science, 

Alaskan 
Anderson,  Lori  Dawn.  Murray  State  College, 

Nurse.  Cherokee 
Anoatubby.  Christopher  Michael.  University 

of  Oklahoma.  Pharmacy.  Chickasaw 
Anoatubby.  Theresa  Rose.  University  of 

Oklahoma.  Physical  Therapy.  Chickasaw 
Arkansas,  Carmen.  University  of  Utah. 

Medicine.  Eastern  Cherokee 
Armijo.  Darlene  Jean,  Albuquerque  Technical 

Vocational  Institute.  Nurse.  Jemez  Pueblo 
Ar\iso,  Angela  Mary,  Arizona  State 

L'niversity,  Engineer.  Navajo 
Ar\  iso,  Anthony  Lionel.  University  of  New 

Mexico.  Physical  Therapy.  Navajo 
Aspaas.  Anthony  Hans.  University  of  New 

Mexico.  Nurse.  Navajo 
Atkins.  Pamela  Jane,  University  of  New 

.Mexico.  Nurse.  Navajo 
.^iitaubo,  Diana  Lynn,  University  of 

Oklahoma.  Health  Education,  Seminole 


Azure.  loette  Danielle.  University  of  North 

Dakota.  Nurse,  Turtle  Mountain  Chippewa 
Bahe,  Velma  Ann.  University  of  New  Mexico, 

Nurse.  Navajo 
Baker,  Biron  Dale,  University  of  North 

Dakota.  Medicine,  Three  Affiliated-Fort 

Berthold 
Ball,  Christi  Ann,  Wichita  State  University. 

Dental  Hygiene,  Seneca 
Bancroft,  Trina  Ann.  University  of  Colorado, 

Medicine,  Ute  Mountain 
Banks,  Joey  M.,  Indiana  University, 

Medicine.  Cherokee 
Barnoskie,  Terrill  Ray.  Bacone  College, 

Radiology,  Cherokee 
Bartmess,  Valene  Nancy.  Oklahoma  City 

University.  N.irse.  Creek 
Bartosovsky.  Ti-ri  Kaye.  Llniversity  of 

Oklahoma.  Nurse,  Comanche 
Beets,  Billy  Conn,  University  of  Minnesota, 

Medicine.  Cherokee 
Begay.  Adriann  Westine.  University  of  North 

Dakota.  Medicine.  Navajo 
Begay.  Elsie.  University  of  New  Mexico, 

Nurse.  Navajo 
Begay,  Josie  Carol,  College  of  St.  Catherine. 

Nurse.  L,ac  Courte  Oreilles  Chippewa 
Begay.  Morris  Wayne,  University  of  New- 
Mexico.  Medical  Technology,  Navajo 
Begay-Potvin.  Angela  Ann.  Kansas  Newman 

College.  Nurse,  Navajo 
Belgarde.  PaU-ick  Edward.  North  Dakota  State 

University.  Pharmacy,  Chippewa  Cree 
Ben.  Elaine  Ann.  University  of  New  Mexico, 

Nurse.  Navajo 
Benally,  Belincia  |ane,  Arizona  State 

University.  Nurse.  Navajo 
Berryhill.  Wayne  Edward.  University  of 

Minnesota,  Medicine.  Creek 
Bethel.  Dennis  Wavme,  University  of 

Minnesota.  Medicine.  Alabama  Quassarte 

Creek 
Bethel,  Michael  Roy.  College  of  the  Sequoias. 

Nurse.  Choctaw 
Binford,  Josephine  }..  Universitv  of  Marv 

Hardin-Baylor.  Nurse.  San  Juan  Pueblo 
Birdinground  Hogan,  Valerie  Suzntte, 

University  of  Osteopathic  Medicine  & 

Health  Science.  Physician  Assistant,  Crow 
Bimey,  Debra  Lynn.  Oklahoma  Baptist 

University.  Nurse.  Creek 
Bitsinni,  Susan.  University  of  New  Mexico. 

Pharmacy.  Navajo 
Bitsoie.  Irene  Gail,  Northland  Pioneer 

College,  Nurse.  Navajo 
Black.  Angela  Dawn.  Oklahoma  State 

University.  Medicine,  Chickasaw 
Black.  Geoffrey  Wayne.  University  of 

Southern  California,  Medicine,  Choctaw 
Blackwater,  Marlene.  Arizona  State 

University.  Nurse,  Navajo  Blue.  Donald 

Ray.  East  Central  Oklahoma  State 

University.  Sanitarian,  Lumbee 
Blue,  Joanne  Cecile.  University  of  North 

Dakota.  Nurse.  Turtle  Mountain  Chippewa 
Blue,  Lawrence  Donald,  University  of  North 

Dakota.  Nurse, Turtle  Mountain  Chippewa 
Blue.  Virginia  Pamela.  University  of  North 

Dakota.  Nurse.  Turtle  Mountain  Chippewa 
Bluehouse.  Orpha  Eleanor.  University  of  New 

Mexico,  Dental  Hygiene,  Navajo 
BoUig,  John  Joseph.  Oregon  Health  Sciences 

University.  Medicine.  Alaskan 
Bormann.  Teresa  Jo.  University  of  North 

Dakota.  Medicine.  Oglala  Sioux 


Bowkcr,  Debra  Dawn.  University  of 

Minnesota.  Medicine,  Cheyenne  River 

Sioux 
Brady-Davis.  Elizabeth  Ann.  Oklahoma  City 

Community  College.  Nurse.  Citizen  Band 

Potawatomi 
Braziel.  Holly  Hean,  Nurse.  Oklahoma 

Baptist  University,  Chickasaw 
Brooks.  Michael  Dwavne,  Harvard  Medical 

School.  Medicine.  Lumbee  Brown,  Valerie 

Lee.  University  of  North  Dakota.  Medicine. 

Cherokee 
Bruce.  Ella  Mae.  University  of  North  Dakota. 

Social  Work,  Turtle  .Mountain  Chippewa 
Bruce,  Roger  Allen,  University  of 

Washington,  Physician  Assistant.  Turtle 

Mountain  Chippewa 
Burris.  Lorena  Jean.  Oklahoma  State 

University.  Clinical  Psychology.  C^  !;.^o 
Burton,  Pamela  Michele.  Pacific  Uiiivirsity 

College  of  Optometry,  Optometry.  Tlingit- 
'   Haida 
Butler.  Jana  Sue.  Rogers  State  College,  Nurse. 

Cherokee 
Butler.  Sherry  L..  Bartlesville  Wesleyan 

College.  Creek 
Butler.  Thetath  Ann.  Rose  Slate  College, 

Health  Records.  Creek 
Bydonie,  Sharon  Lynn,  Northern  Arizona 

University.  Dental  Hygiene.  Navajo 
Caley-Hestnes.  Jean  Karen.  University  of 

Alaska,  Nurse,  Alaskan 
Campbell-Abrahamson,  Lucinda  lane. 

Eastern  Washington  State  College.  Nurse. 

Spokane 
Carey.  Matthew.  University  of  Arkansas. 

Engineer.  Cherokee 
Carlos.  Angela  Man-.  The  Fielding  Institute. 

Clinical  Psychology,  Seneca 
Carlson.  Gwendolyn  Ann.  Alderson-Braddus 

College.  Physician  Assistant,  Aleut 
Carlson.  RcxJieile  Ann.  University  of 

Wisconsin,  Nurse,  Bad  River  Band 

Chippewa 
Carmona.  Happy  Elizabeth.  University  of 

New  Mexico,  Medicine.  Omaha 
Carpenter,  lamcrs  Spencer.  University  of 

Minnesota.  Medicine.  Yankton  Sioux 
Carpio.  Jean  Marie.  University  of  New 

Mexico.  Pharmacy.  L.aguna  Pueblo 
Cartier,  Michelle  Renae,  University  of  North 

Dakota,  Nurse.  Sisseton-Wahpeton  Sioux 
Casey.  Juanita  Louise,  New  Mexico  State 

University,  Nurse,  Creek 
Chambellan.  David  Begay.  University  of  New 

Mexico,  Pharmacy.  Navajo 
Charlie.  Jimmie  Ray.  Stanford  University. 

Medicine.  Navajo 
Chavez,  Virgil  Thompson.  San  Juan  College. 

Computer  Science.  Navajo 
Chee,  Vicky  Jayne.  University  of  Utah. 

Physician  Assistant.  Navajo 
Chosa,  Erik  James.  University  of  Montana. 

Pharmacy,  Chippiewa 
Chouteau.  Christine  Wilma.  Dartmouth 

Medical  School.  Medicine.  Cherokee 
Christensen,  Eric  lames.  University  of 

Nevada.  Engineer.  Navajo 
Qanton.  Marc  Anthony.  University  of  North 

Dakota.  Ginical  Psycholog\'.  Cherokee 
Clark,  Leroy  Allen,  University  of  .Minnesota. 

Medicine.  Cheyenne  River  Sioux 
Clarke,  Rita  Catherine.  Salish  Kootenai 

College.  Nurse.  Turtle  Mountain  Chippewa 
Claw.  Carol  lean.  Western  Jview  Mexico 

Unviersify.  Substance  Abuse  Counseling. 

Navajo 
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Crla 


Nurse 


,  Trai  ey 
N  irse 
)os  sph 
I  Dal  Ota 


I  na 


1  e 


L)ui 
\  edii 


Cleveland 

Mexico, 
Cleveland, 

Communi 

Wahpeton 
Coby-Koa, 

Universit) 

Paiute 
Connelly. 

College 
Cooper,  Tini 

Medicine 
Cooper, 

Dakota 
Corbine 

North 

River  Ban 
Cordif  Of 

Univiusit 
Correa,  Joie 

Technical 

Laguna 
Craig.  Velli 

Mexico 
Crank.  Erne  t 

Navajo 
Crawford, 

College. 
Crawford. 

Unviersit 
Crawford, 

Dakota, 

Sioux 
Crittenden, 

Oklahom 
Crouch, 

State 

Kootenai 
Crouch,  J 

Oklahoniii 

SalishS 
Cummings 

Arizona 
Cummins, 

Mexico 
Cuny, 

College, 
Custer, 

Mexico 
Dagen.  Kell^ 

Nurse,  M 
Dahozy 

Universi 
Dale,  KegenJB 

MPH 
Dance,  Patr|c 

College 
Daniel 

Nurse, 
Darwin 

Engineer 
Darwin 

Pharmac ' 
Daugherty 
College, 
Davis,  Aartin 


S  laron.  University  of  New 
N  jrse,  Navajo 

Malerie  Ann.  Sisseton  Wahpeton 
College,  Nurse,  Sisseton- 
Sioux 
C^lestine  Rosetta,  Boise  State 
Health  Records,  Shoshone- 


P\  eblo 
\  ah  Ellen,  University  of  New 
Ffiarmacy,  Navajo 

ine.  Regis  College,  Nurse, 

Ji  misu  Lynn.  Salish  Kootenai 
^  urse,  Blackfeet 
Kprtha  Lamae.  Langston 

Nurse,  Cherokee 

is  A.,  University  of  South 
icine,  Sisseton-VVahpeton 


Robert  Bryan,  University  of 
Medicine,  Cherokee 
Vallee,  East  Central  Oklahoma 
Unijerity,  Sanitarian,  Salish  & 


,Car)l 


,  Jennifer 


,  Mic  lell 


Rq;i 


Maiv 


Davis, 

Dakota 
Davis, 

OklahomJB 
Davis, 

Engineer 
Davis,  Dcai 

Mexico 
Davis,  Jami 

Clinical 


UMI 
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Ann,  Salish  Kootenai 
Blackfeet 
Marie,  University  of  Oklahoma, 
Chickasaw 

Anne,  University  of  North 
.  Sisseton-VVahpeton  Sioux 
Lawrence,  University  of 
.  Clinical  Psychology,  Bad 
Chippewa 

Rae,  Montana  State 
Nurse,  Salish  &  Kootenai 
Michelle,  Albuquerque 
Vocational  Institute,  Nurse, 


l^se  Mathis.  East  Central 

State  Univerity,  Sanitarian, 
Kootenai 

(Vero,  Maeuneka,  Northern 
l|niversity.  Sanitarian,  Navajo 

illip  Aaron,  University  of  New 
P|urse,  Assiniboine  &  Sioux 
Kathleen,  Presentation 
if  urse  Ogalala  Sioux 

e  Hope,  University  of  New 
l^ealth  Records,  Navajo 

Ann,  College  of  St.  Scholastica, 
nnesota  Chippewa 
er  Norman,  Arizona  State 
,  Engineer,  Navajo 
Nichol,  Loma  Linda  University, 


Na  ra\o 


ia  Anne,  Seminole  Junior 
$urse,  Choctaw 

Frances,  Connors  State  College, 


CI  erokee 


IJi 


Do^lovan,  University  of  New  Mexico, 

Navajo 
Wljlbert,  University  of  New  Mexico, 
Navajo 
Christine  Marie,  Simmons 
urse,  Citizen  Band  Potawatomi 
Indiana  University, 
Paraoptolnetry,  Navajo 

Brer  da  Ann,  University  of  North 

f  iurse.  Turtle  Mountain  Chippewa 
Celef  te  Lenore,  University  of 

MPH,  Chickasaw 
Danjel  G.,  University  of  North  Dakota, 
Turtle  Mountain  Chippewa 
na  Eileen,  University  of  New 
urse,  Navajo 

Dee,  Oklahoma  State  University, 
1  'sychology.  Creek 


Wi 


Davis,  Mitchell  Ryan,  Boston  University, 

Medicine,  Cherokee 
Dayzie,  Bemadette,  University  of  Colorado, 

Nurse,  Navajo 
Deckard.  Christy  Lynn,  Rogers  State  College, 

Nurse,  Cherokee 
DeLong,  Amy  Joe,  University  of  Minnesota, 

Medicine,  Wisconsin  Winnebago 
Derrisaw,  James  Alan,  University  of 

Colorado,  Medicine,  Creek 
Descheny,  Maybelle  H.,  Weber  State 

University,  Sonography,  Navajo 
Detsoi-Smiley,  Pamela  Jean,  University  of 

New  Mexico,  Nurse,  Navajo 
Dickson,  Janise,  Northern  Arizona 

Universitv,  Nurse,  Navajo 
Dickson,  Jeffrey  Todd,  East  Central  Oklahoma 

State  University.  Sanitarian,  Choctaw 
Dixon.  Shelly  Jo,  Rogers  Stat-j  College, 
Chemical  Dependency  Counseling, 
Cherokee 
Douville,  Andre  Maurice.  South  Dakota 
.School  of  Mines  &  Technology,  Engineer, 
Oglala  Sioux 
Dubray,  Kansas  Lee.  University  of  Minnesota, 

Medicine,  Cheyenne  River  Sioux 
Ducheneaux,  Colette  Ann,  University  of 
North  Dakota,  Medicine,  Cheyenne  River 
Sioux 
Ducheneaux,  Lorelei  Dale,  Presentation 
College,  Nurse,  Cheyenne  River  Sioux 
Dugaqua-Young,  Elizabeth  Ann,  University  of 

Hawaii,  Dietetics,  Alaskan 
Dumontier,  Timothy  Albert,  University  of 

Washington,  Medicine,  Kootenai  of  Idaho 
Dusterhoff,  Linda  Lee,  University  of 

Washington,  Nurse  Practitioner,  Blackfeet 
Duverger,  Diane  Monts,  Langston  University, 

Dietetics,  Creek 
Eaglestaff,  Mary  Lynn,  University  of  North 
Dakota,  Nurse,  Three  Affiliated  Tribes-Ft. 
Berthold 
Earl,  l-eah  Renee,  Arizona  State  University, 

Nurse,  Navajo 
Eddins,  Paul  Eugene,  University  of 

Minnesota,  Medicine,  Navajo 
Elliott,  Billy  Wayne,  Heritage  College, 
Chemical  Dependency  Counseling, 
Wyandotte 
Emerson,  Mathan  Daniel,  University  of  New 

Mexico,  Nurse  Navajo 
Epperson,  Tammy  Jo,  University  of 

Oklahoma,  Physical  Therapy,  Cherokee 
Eriacho,  Marlene  J.,  University  of  New 

Mexico,  Nurse,  Navajo 
Esquiro,  Jennifer  Gail  Azure,  University  of 
Washington,  Medicine,  Tlingit  &  Haida 
Essendrup,  Lisa  Marie,  Arizona  State 

University,  Nurse,  Aleut 
Estrada,  Ronni-I^igh,  Syracuse  University, 

Social  Work,  Onondaga 
Etchison.  Dollie  Ann,  Rogers  State  College. 

Nurse,  Creek 
Etier,  Tonia  Jean,  University  of  New  Mexico, 

Nurse,  Cherokee 
Etsitty,  Edison  Virgil,  University  of 

Minnesota,  Medicine.  Navajo 
Finley.  Jennifer  Lynn,  Eastern  Washington 
State  College,  Nurse,  Confederated  Tribes 
Colville 
Finley,  Tina  Dionne,  East  Central  Oklahoma 

Slate  University,  Nurse,  Choctaw 
Fiorello,  Albert  Bruno,  University  of  New 

York  at  Buffalo.  Medicine,  Cherokee 
Foster,  Bryan  Mace,  University  of  Montana, 
Pharmacy,  Iowa 


Fralinger,  Jack  Bruce,  University  of 

Minnesota,  Medicine,  Washoe 
Francis,  Deannamay,  University  of  New 

England,  Medicine,  Passamaquoddy 
Francis,  Theresa  R.,  University  of  New 

Mexico,  Nurse,  Laguna  Pueblo 
Francisco,  Regina  Mary,  Northern  Arizona 

University,  Nurse,  Navajo 
Frank,  Coleen  Lou,  Boise  State  University, 

Nurse,  Navajo 
Fryrear,  Janette  Elaine,  University  of  Arizona. 

Clinical  Psychology,  Chickasaw 
Fuson,  Elizabeth,  Northern  Arizona 

University,  Dental  Hygiene,  Navajo 
Gaikowski-Shindelbower,  Rose  Anne, 
University  of  North  Carolina,  Nurse, 
Sisseton-VVahpeton  Sioux 
Garcia,  Dean  John,  University  of  Utah, 

Pharmacy,  Three  Affiliated-Ft.  Berthold 
Garcia,  Derrick  Anthony,  University  of  New 

Mexico,  Engineer,  Santa  Ana  Pueblo 
Gardner,  Stacee  Lee,  Langston  University, 

Nurse,  Cherokee 
Garlow,  Cheryl  Gay,  D'Youville  College, 

Physician  Assistant,  Seneca 
Carman.  Camille  Diann,  Niagara  County 

Community  College,  Nurse,  Seneca-Cayuga 
Garnenez,  Ragene  Ann,  University  of  New 

Mexico,  Medical  Technology,  Navajo 
Garrison,  Chad  Matthew,  University  of 
Oklahoma.  Dental.  Cherokee  Geronimo, 
Sonya,  New  Mexico  State  University, 
Nurse,  Mescalero  Apache 
Gesinger,  Ruthie  Ann,  Cheyenne  River 
Lakota  College,  Nurse.  Cheyenne  River 
Sioux 
Geurin,  Shannon  Leigh,  Bacone  College, 
Nurse,  Cherokee  Goldman,  Ryan  Mitchell, 
University  of  Central  Arkansas,  Radiology, 
Cherokee 
Gonzales,  Pat  Marie,  Redlands  Community 
College,  Nurse,  Kiowa  Gourneau,  lx)ri  Ann. 
University  of  Minnesota,  Medicine,  Turtle 
Mountain  Chippewa 
Gourneau,  Ronald  Paul,  University  of  South 
Dakota,  Medicine,  Turtle  Mountain 
Chippewa 
Grant,  Amelda  Rose,  University  of  North 

Dakota,  Nurse,  Turtle  Mountain  Chippewa 
Gray.  Lisa  Irene,  University  of  Tulsa,  Nurse, 

Chickasaw 
Gray.  Thomas  Kevin.  University  of  North 

Dakota,  Medicine.  Salish  &  Kootenai 
Green,  Ellen  Lx)uise.  Oklahoma  State 

University.  Dietetics,  Choctaw 
Green.  Ross  Preston,  Southwestern  Stale 

College,  Pharmacy,  Choctaw 
Green.  Stacy  Lynn,  Bacone  College. 

Radiology,  Cherokee 
Griggs,  Roger  Lee,  University  of  Arizona, 

Medicine,  White  Mountain  Apache 
Grinnell-Evans,  Regina  Marie,  Oklahoma  City 

University,  Nurse,  Sac  &  Fox 
Gust.  Jarvis  Jay,  University  of  Montana, 

Physical  Therapy,  Crow 
Gustafson,  Janice  Kay,  University  of 
Minnesota,  Pharmacy,  Red  Cliff-Lake 
Superior  Chippewa 
Guy,  Kim  Rayna,  Oregon  Health  Sciences 

University,  Medicine,  Cherokee 
Guzman,  Angela,  Arizona  State  University, 

Accounting,  Navajo 
Halwood,  Veronica  J.,  Northern  Arizona 

University,  Dietetics.  Navajo 
Hanson.  Brenda  Lee.  College  of  St. 
Scholastica.  Physical  Therapy,  Minnesota 
Chippewa 


Harrison.  Marquetta  Ann.  Bacone  Qillege. 

Nurse,  Creek 
Hiirrison,  Wendy  Lynn,  I'niversity  of 

Oklahoma.  Pharmacy,  Chickasaw 
Hiirrison-Herrod,  Carlene,  University  of  New 

Mexico,  Nurse  Practitioner,  Navajo 
Harvey.  Arthur  John,  California  Lutheran 

University.  Computer  Science,  Oglala 

Sioux 
Hastings.  Joannie  Reyes,  Northern  Arizona 

University,  Nurse,  Navajo 
Hastings.  Verna  Susan.  Arizona  State 

University.  Nurse,  White  Mountain  Apache 
Hawkins,  Andrea  Dawn.  Oklahoma  Baptist 

University.  Nurse.  Creek 
Hayes.  Robert  Wayne,  University  of 

Oklahoma.  Pharmacy.  Chickasaw 
Hensaw,  Aubrey  Judson,  University  of 

Oklahoma.  Dental,  Cherokee 
Hcredia,  Joyce  Christine,  University  of  New 

.Mexico.  Nurse,  Zuni 
Hillaire,  Carla  Rae,  University  of  North 

Dakota,  Medical  Technology,  Lummi 
Hole.  Rose  Marie.  University  of  Mary,  Nurse. 

Turtle  Mountain  Chippewa 
Houston,  Jessica  Eileen,  Bacone  College, 

Nurse.  Cherokee 
Hoverson,  Brenda  Lee,  University  of  North 

Dakota.  Nurse,  Turtle  Mountain  Chippewa 
Hubbard.  Jonathan  Shawn,  Arizona  State 

University.  Computer  Science,  Navajo 
Hudson,  Dana  Noel.  University  of  Oklahoma, 

Nurse.  Kiowa 
Hughes.  Randall  Joseph,  Colorado  State 

University,  Computer  Science,  Oglala 

Sioux 
Isaac,  Lisa  Gail,  East  Central  Oklahoma  State 

University,  Nurse,  Choctaw 
Jackson,  Carrie  Billie.  South  Plains  College, 

Radiology.  Navajo 
Jnnis,  Rachel  Ann,  Oglala  I^kota  College. 

Nurse,  Rosebud  Sioux 
Jar\is,  David  Lloyd.  University  of 

Washington.  Medicine.  Osage 
jinkins,  Jeffery  Lee,  University  of  Oklahoma, 

Medicine.  Cherokee 
Jensen,  Carmen  Sue.  Colorado  State 

University,  Sanitarian,  Oglala  Sioux 
Jim,  Sallie,  University  of  Utah.  Physician 

Assistant.  Navajo 
Joe,  Marilyn,  University  of  New  Mexico, 

Medical  Technology,  Navajo 
Johnson,  Murna  Mae.  University  of  New 

Mexico,  Nurse,  Navajo 
Jones.  Anna  Marie.  Mount  Marty  College, 

Nurse.  Lower  Brule  Sioux 
lones,  Denise  Dawn,  University  of  New 

Mexico,  Nurse.  Navajo 
Jones,  Jennifer  Katherine,  Northeastern  State 

L'niversity,  Optometry.  Cherokee 
Jones,  Zita  Roberta.  Salish  Kooetenai  College, 

Nurse,  Fort  Belknap 
Joseph,  Clarice  Louise,  Salish  Kootenai 

College,  Nurse.  Salish  &  Kootenai 
Jumping-Eagle.  Sara  Juanita.  University  of 

North  Dakota,  Medicine.  Oglala  Sioux 
Kahn-John,  M.  Michelle.  University  of  New 

Mexico.  Nurse.  Navajo 
Kalectaca,  David.  Arizona  State  University, 

Engineer,  Navajo 
Kaniatobe.  Angle  Jo.  New  England  College. 

Optometry,  Choctaw 
Kcmppainen,  David  William,  University  of 

Oklahoma,  Clinical  Psychology.  Chippewa 
Keplin,  Sherry  Lee.  Minot  State  University. 

Computer  Science.  Turtle  Mountain 

Chippewa 


Kezar,  Kristina  Signe,  Montana  State 

University,  Dietetics.  Fort  Belknap 
Kienzle,  Judy  Ann,  Marshalltown 

Community  College,  Nurse,  Oglala  Sioux 
King,  Jeannie.  University  of  New  Mexico, 

Nurse,  Navajo 
Kinnebrew.  Kimberly  Joy.  University  of 

Washington,  Physician  Assistant,  Alaskan 
Kinsey,  Cindi  Kay,  Eastern  Oklahoma  State 

College,  Nurse,  Cherokee 
Kipp.  Billie  loe.  College  of  Great  Falls, 

Chemical  Dependencv  Counseling, 

Blackfeet 
Klaudt.  Monte  Ray,  Universitv  of  California, 

Medicine,  Three  Affiliated-Ft.  Berthold 
Knaub,  Marcella  Ann,  Salish  Kootenai 

College.  Nurse,  Chippewa  Cree 
Knighten.  Eric  Lewis,  University  of 

Washington,  Nurse,  Peoria 
Krause,  Robin  Ernest.  Stanford  University, 

Medicine,  Creek 
LaPlante.  Kim  Renee,  University  of 

.Anchorage.  Nurse,  Blackfeet 
LaCroix.  Castle  Renee.  University  of  North 

Dakota.  Nurse.  Rosebud  Sioux 
LaFriniere.  Mrlody  Lou.  University  of  North 

Dakota.  Clinical  Psychology.  Minnesota 

Chippewa 
LaJeunesse.  Roxanne  Marie.  University  of 

North  Dakota.  Nurse.  Red  Lake  Chippewa 
Lambert,  Angela  Marie.  Western  Carolina 

Universitv.  Sanitarian,  Eastern  Cherokee 
Lamp-Dillard.  Denise  Anne,  Colorado  State 

University.  Clinical  Psychology,  Alaskan 
Lamy,  Yvonne  Mary,  University  of  New 

Mexico,  Nurse,  Zuni 
Landavazo.  Gloria  Christina,  University  of 

New  Mexico.  Nurse.  Zuni 
Landsberry,  Alvin  Gene,  Bacone  College, 

Nurse.  Creek 
LaPointe.  Mary  Katherine.  College  of  St. 

Scholastica.  Nurse,  Bad  River  Band 

Chippewa 
Laroque,  Michael  John.  University  of  North 

Dakota,  Medicine.  Turtle  Mountain 

Chippewa 
Larson.  Mickie  Lynn.  Presentation  Collef»e. 

Nurse.  Citizen  Band  Potawatomi 
Lawrence.  Lynnae  Susan.  University  of 

Arizona.  Medicine.  Hopi 
Lawrence.  Morse  Paul,  University  of 

Nebraska.  Physician  Assistant.  Oglala 

Sioux 
LeCompte.  Kira  Leigh.  Northern  State 

University,  Chemical  Dependency 

Counseling.  Yankton  Sioux 
Lee,  Eugenia  R..  University  of  New  Mexico, 

Engineer,  Navajo 
Lefthandbuli.  Marvella  Nancy.  Medcenter 

One.  Nurse,  Cheyenne  River  Sioux 
Leslie,  Katrina  Jeanette.  Creighton  University. 

Dental,  Hopi 
Leverett.  Paula  Mae.  Central  State 

University,  Nurse,  Chickasaw 
Lewis,  Lance  D.,  University  of  Washington, 

Physician  Assistant,  Gila  River  Pima- 
Maricopa 
Lippman.  Judy  A..  Eastern  Washington 

University.  Social  Work,  Spokane 
Little,  Chaleen  Laurie.  Arizona  State 

University,  Dietetics,  Oglala  Sioux 
Lofgren,  PaiiJ  Arthur.  University  of 

Maryland.  Social  Work.  Cherokee 
Logue,  Don  Ed,  University  of  Oklahoma. 

Dental,  Cherokee 
Lohnes,  Lisa  Rae,  University  of  New  Mexico. 

Nurse.  Devils  Lake  Sioux 


Lonasee.  Kelly  Elizabeth.  University  of  New 

Mexico.  Nurse.  Zuni 
Longhorn-McClelland.  Pamela  Ann. 

University  of  Tulsa.  Nurse,  Sac  &  Fox 
Lord.  Darlcne  Marie.  University  of  Alaska. 

Nurse,  Alaskan 
Louis-Lopez.  Evcllcn  Mario,  Wcnat(iiec 

Valley  College.  Chemical  Dependency 

Counseling.  Confederated  Tribes  Colville 
Luger,  Patrick  A.,  University  of  North  Dakota. 

Medicine,  Standing  Rock  Sioux 
Lujan,  lose  Vecenti,  University  of  Now 

Mexico.  Accounting,  Taos  Pueblo 
Lujan,  Natasha  lane.  University  of  N(hv  - 

Mexico.  Medicine,  Taos  Pueblo 
Lynch,  Roger  Harvey,  University  of  Arizona, 

Engineer.  Navajo 
MacDonald,  Deborah  Ann.  University  of 

Washington.  Health  Records,  Assiniboine 

&  Sioux 
MacGregor.MikeG..  Stanford  University. 

Engineer.  Spokane 
Manion.  Christopher  John,  University  of 

Colorado,  Medicine,  Osage 
Marquez,  Frank  loscph,  Universitv  <•( 

Southern  California,  Physician  Assistant. 

Northfork  Mono 
Martinez,  Alyssa  Ann,  University  of  North 

Dakota.  Nurse.  Standing  Rock  Sioux 
Matt,  Victoria,  Tufts  University.  Medicine. 

Navajo 
Mault.  Clifford  Homer,  Ohio  University. 

Medicine,  Cherokee 
McGath,  Ron  Christopher,  University  of  Niav 

Mexico.  Pharmacy.  Oglala  Sioux 
McGilberry.  Charies  Stephen.  Okahoma  City 

University.  Chemical  Dependency 

Counseling.  Choctaw 
McMillan,  Henry  Paul,  University  of  North 

Carolina,  Physical  Therapy.  Lumbee 
Mermejo,  Deloris  Lynne.  University  of  San 

Francisco,  Nurse.  Picuris  Pueblo 
Meyer,  Pamela  Jean,  Salish  Kootenai  College 

Nurse,  Fort  Belknap 
Meyers-Bartos.  Elizabeth.  University  of 

Oklahoma.  Nurse  Practitioner,  Seminole 
Michalk,  Kathleen  Ruthanne,  Chicago 

College  of  Osteopathic  Medicine, 

Medicine,  Minnesota  Chippewa 
Milford,  Ginalori,  University  of  New  Mexico 

Nurse.  Navajo 
Miller,  Marcella,  Phoenix  College,  Health 

Records.  Tohono  O'odham 
Mills,  Trivean,  Arizona  State  University. 

Social  Work.  Cocopah 
Miner.  Theresa  Diane.  Oklahoma  Baptist 

University,  Nurse.  Seminole 
Mist,  Heidi  Christine.  Tulane  University. 

Medicine.  Cherokee 
Mitchell.  SherT>'  Donnell.  University  of 

Oklahoma.  Physical  Therapy,  Creek 
Monteiro,  Iximona  Rene.  Georgetown 

University.  Medicine,  Namigansctt 
Montreal,  Eunice  Rose,  Presentation  College, 

Nurse,  Cheyenne  River  Sioux 
Moore,  Thomas  Taylor,  Fuller  Theological 

Seminary.  Clinical  Psychology.  Minnesota 

Chippewa 
Mora,  Paula  Renee.  Stanford  University, 

Medicine.  Navajo 
Moran,  Michelle  Medith,  Mary  College. 

Nurse,  Cheyenne  River  Sioux 
Morgan.  Jay  C..  University  of  New  Mexico, 

Pharmacy.  Navajo 
Morris,  Elizabeth  LvTiette,  Connors  Stale 

College.  Nurse,  Creek 
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Morris. 

Nurse 
Morris.  Tina 

University 
Morton. 

Profession 

Psychology 
Mullins-Moy 

School  of 

Psychology 
Murillo.  Alii' 

Dietetics. 

Chippewa 
Myers.  Lenor 

Nurse.  Chi 
Nabahe,  Apr 

Dakota 
Natonabah.  E 

College.  N 
Navam).  Frri 

Washingto 
Negale.  Vere 

Mexico.  Nil 
Nelson.  Aller 

Colle>2P.  Ch 

Klani;ilh 
Nelson,  Tiii.i 

Computer ; 
Nevvbrough. 

School  of 

Cheyenne  F 
Nez.  Alberta. 

Nurse.  Nav, 
Nez.  Lucinda 

College.  N 
Nez.  Victoria 

Nurse.  Nav 
Notah.  Sharo 

Mexico.  N 
ODonnell. 

New  Mex 
OBrien.  Kevi 

Medicine. 
(Klonnell.  Sh 

Oklahoma 

Choctaw 
Okemah.  )oh 

Dakota 
Oosahwe.  Eli 

Oklahoma 

Technologj 
Ovah.  loycel 


Franc  ss,  Northland  Pioneer  College, 


N 


Mei 


Aid 


jn 


,r 


hael' 


Nurse.  Ho 
Oxendine. 

Lniversity 
Ozbirn.  Kathi^' 

Oklahoma 

Chickasaw 
Pablito.  Bertlt 

Nurse,  Zu 
Padilla.  Tiffa 

Arkansas, 

Washoe 
Painter,  Mic 

Washingto 
Palm.  Korri  Ji 

Nurse,  Che 
Paris,  Pafti 

Medicine, 
Patterson 

University 
Pebworth 

Oklahoma 
Pepion-Healy 

Nevada 
Perryman 

Oklahoma. 


JMI 
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Nav  ijo 

^arie.  Northern  Arizona 

Engineer.  Navajo 
RonaJ d  Dean.  California  School  of 

Psychology.  Clinical 

Cherokee 

ihan.  Kelly  Lynn.  Illinois 
P|-ofessional  Psychology,  Clinical 

Caddo 
*n,  Illinois  Benedictine  College, 
Cfand  Traverse  Ottawa  & 

Arizona  State  University. 
J  pewa  Cree 

Racquel.  University  of  North 

icine.  Navajo 

nest.  San  Juan  Community 
it'se.  Navajo 

a  Anne.  University  of 

.  Medicine.  Alaskan 
rfla  Christine.  University  of  New 

■se.  Navajo 

Keith.  Chemeketa  Community 

•mical  Dependency  Counseling, 

\nn.  San  )uan  College, 
Lience.  Navajo 
aytnn  Dean,  South  Dakota 
ines  &  Technology,  Engineer, 
iver  Sioux 

^'orthern  Arizona  University, 
jo 

Lou.  Northland  Pioneer 
if-se.  Navajo 
Arizona  State  University. 
♦Jo 
Jean.  LJniversity  of  New 
Navajo 
R4selyn  Keams.  University  of 
.  Medicine.  Navajo 
Lee.  Tulane  University, 
(thoctaw 
Iby  Joan.  .Southwestern 
itate  University.  Nurse, 


t  rse. 


ic  J 


Lee.  University  of  North 

icine.  Kickapoo 
abeth  Ann.  Northeastern 
itate  University,  Medical 
.  Cherokee 

,  University  of  New  Mexico, 


\n 


rev  Dell,  North  Carolina  State 
Engineer,  Lumbee 

n  Elizabeth,  East  Central 
itate  University.  Nurse, 


,  University  of  New  Mexico. 

y  Michelle,  University  of 
urse,  Paiute/Maidu/Pit  River/ 


Wayne.  University  of 
Medicine.  Cherokee 
ne.  Salish  Kootenai  College, 
okee 

University  of  Vermont, 
'enobscot 
Gri  gory  Frank.  Oklahoma  Baptist 
Nurse.  Cherokee 
y  Wade.  University  of 
Physician  Assistant.  Choctaw 
,  Lita  Jean,  University  of 
icine,  Blackfeet 
ie  Renee,  University  of 
Physical  Therapy,  Creek 


A  m. 


BaTy  ' 


Mild 
Ikbhi 


Peters,  Melinda  Sue,  Redlands  Community 

College.  Nurse.  Choctaw 
Peters.  Tony  Dale.  East  Los  Angeles  College, 

Nurse,  Sisseton-Wahpeton  Sioux 
Peterson,  Cheryl,  University  of  Washington. 

Nurse,  Turtle  Mountain  Chippewa 
Petrie,  Sarah  Ann,  University  of  Oregon, 

Nurse,  Confederated  Coos  Lower  Umpqua 

&  Siuslaw 
Peyketewa,  Al  Lotario.  Weber  State  College, 

Medical  Technology,  Zuni 
Pfliger,  Rose  B.,  University  of  North  Dakota, 

Nurse,  Three  Affiliated-Ft.  Berthold 
Phillips.  Tomas  Scott,  University  of  Montana, 

Pharmacy.  Salish  &  Kootenai 
Polacca.  Mona  Ann,  Arizona  State 

University,  Social  Work.  Colorado  River 
Polequaptewa.  Honani.  Northern  Arizona 

University.  Physical  Therapy.  Hopi 
Pollock.  Patricia  Mary.  Salish  Kootenai 

College.  Nurse.  Blackfeet 
Pollock.  Steven  Eugene.  University  of 

Washington.  Medicine.  Blackfeet 
Pond.  Leland  James.  University  of  .Montana. 

Medical  Technology.  Assiniboine  &  Sioux 
Porter.  Billy  James.  University  of  Oklahoma, 

Engineer.  Seminole 
Pound-Card,  Shelly  Kay.  Saint  Leo  College, 

Medical  Technology,  Turtle  Mountain 

Chippewa 
Preslopski.  Michelle  Alesandra,  University  of 

Pittsburgh.  Nurse.  Otoe-Missouria 
Pugh.  Jody  Marie.  Southern  Nazarene 

University.  Nurse.  Otoe-Missouria 
Quam.  Elana  Marie,  University  of  New 

Mexico.  Nursing.  Laguna  Pueblo 
Quam.  Paula  Uvonne,  University  of  New 

Mexico.  Nurse.  Zuni 
Quam.  Yolana  Margaret.  Pima  Medical 

Institute.  Radiology.  Laguna  Pueblo 
Quisno.  Jacqueline  Elaine,  University  of 

Washington.  Medicine,  Oglala  Sioux 
Rafferty,  Marc  Shannon,  University  of 

Oklahoma,  Pharmacy,  Citizen  Band 

Potawatomi 
Reategui,  Tyra  Nicole,  University  of  North 

Dakota,  Nurse,  Turtle  Mountain  Chip()ewa 
Redeye.  Monica.  D'Youville  College. 

Physician  Assistant.  Seneca 
Redman,  Kay  Lynne,  Medical  College  of 

Wisconsin,  Medicine.  Creek 
Redshirt.  Trudy  Rae,  Oklahoma  Baptist 

University.  Nurse,  Navajo 
Reeves,  Kevin  Davis,  Duke  University. 

Physical  Therapy,  Lovelock  Paiute 
Reynolds,  Victoria  A.,  University  of  Utah, 

Physician  Assistant,  Te-Moak  Western 

Shoshone 
Rock-Arnoux.  Dianna  Joy.  Central 

Washington  University,  Medical 

Technology,  Blackfeet 
Rogers,  Charles  Michael,  University  of 

Oklahoma,  Medicine,  Creek 
Romancito,  Gayle  Rozelle,  University  of  New 

Mexico,  Nurse,  Zuni 
Roundstone,  Tamara  Ann,  Salish  Kootenai 

College,  Nurse,  Northern  Cheyenne 
Russell,  Jeffrey  Lynn,  Scholl  College  of 

Podiatry.  Podiatry,  Cherokee 
Rutter.  James  Dull.  University  of  Kansas, 

Medicine,  Cherokee 
Saganey,  Sarah  Patterson.  University  of 

Health  Sciences,  Physician  Assistant, 

Navajo 
Sahmaunt,  Rebecca  Jo,  East  Central 

Oklahoma  State  University,  Nursing. 

Kiowa 


Sam,  Orena  Ann,  University  of  New  Mexico. 

Nurse,  Navajo 
Sanders,  Jay  Derek,  Southwestern  State         ' 

College,  Pharmacy,  Choctaw 
Sandoval-Lucero,  Lucinda,  University  of 

New  Mexico,  Medicine,  San  Felipe  Pueblo 
Sangrey,  Cory  Leigh.  Northern  Montana 

College.  Computer  Science.  Chippewa  Cree 
Sargent.  Christopher  John.  University  of 

Washington.  Medicine,  Alaskan 
Scott,  Larry  Brent,  Oklahoma  State 

University,  Medicine,  Cherokee 
Seger,  Jeanine,  University  of  Kansas,  Social 

Work,  Cheyenne-Arapaho 
Self,  Andrea  Joy,  Southwestern  State  College, 

Pharmacy,  Cherokee 
Shawa,  Wynonah  Anne,  University  of  North 

Dakota,  Medicine,  Ottawa  &  Chippewa 
Shipp,  Darren,  University  of  Oklahoma. 

Medicine,  Ponca 
Simon,  Ramona  Patricia,  University  of  Mary 

Nurse,  Cheyenne  River  Sioux 
Smiley,  Bennett,  Fort  Lewis  College, 

Computer  Science,  Gila  River  Pima- 
Maricopa 
Smith,  Dan  Mark,  Northern  Arizona 

University,  Physical  Therapy,  Oneida 
Smith,  Farrel  Wayne.  East  Central  Oklahoma 

State  University.  Sanitarian.  Seminole 
Smith,  Ganene  Kay.  Eastern  Washington 

University.  Social  Work,  Coeur  DAlene 
Smith,  Karole  Denise,  University  of 

Oklahoma,  Health  Education,  Navajo 
Smith,  Veronica  Ann.  Yale  University,  Nurse 

Practitioner,  Navajo 
Smith-Yazzie,  Nadine  Rae,  Northern  Arizona 

University,  Dental  Hygiene.  Navajo 
Snow,  Carl  Donelle,  Northeastern  Oklahoma 

State  University,  Sanitarian,  Creek 
Sockt)eson,  Dorothy  A.,  University  of  Maine. 

Nurse  Practioner,  Penobscot 
Somoza,  Melinda,  University  of  North 

Dakota,  Medicine,  Navajo 
Speicher,  Amanda  Wenona.  Dartmouth 

Medical  School,  Medicine,  Cherokee 
Spencer,  Irene  B.,  Albuquerque  Technical 

Vocational  Institute.  Nurse.  Navajo 
Stacey.  Miriam  Jean.  University  of  New 

Mexico.  Nurse,  Hopi 
Stately,  Anthony  Louis,  California  School  of 

Professional  Psychology,  Clinical 

Psychology,  Oneida 
Stepp,  Peggy,  Bacone  College,  Nurse, 

Cherokee 
Stewart,  Cynthia  Jean,  Tacoma  Community 

College,  Respiratory  Therapy,  Rosebud 

Sioux 
Stewart,  Deanna,  Phoenix  College,  Health 

Records.  Navajo 
Stewart,  Mark  Gregory,  Rush  University, 

Medicine,  Echota  Cherokee 
Stoeckmann,  Kyle  Jane  Clark,  University  of 

Arizona,  Medicine,  Caddo 
Stone,  Joseph  B  ,  Utah  State  University. 

Clinical  Psychology  Blackfeet 
Stout,  Dana  Rene,  University  of  Oklahoma. 

Physical  Therapy,  Cherokee 
Strickland.  Deena  Joanne,  East  Carolina 

University,  Nutrition.  Lumt)ee 
Studer,  Laurence  Wilfred.  Ohio  State 

University,  Social  Work,  Eastern  Band 

Cherokee 
Stumblingbear,  Zoie  Ellen,  University  of 

Central  Oklahoma,  Chemical  Dependency 

Counseling,  Kiowa 
Sunagoowie,  Jack,  Washington  University, 

Social  Work,  Cherokee 


Sunday,  Robyn  Rachelle,  University  of 

Oklahoma,  Nurse.  Cherokee 
Sunday-Carter,  Lisa  Diane,  University  of 

Arkansas,  Nurse,  Cherokee 
Taylor.  Laurie  Ann,  University  of  Vermont, 

Medicine.  Miami 
Teller,  Donnell  Rae,  Northern  Arizona 

University,  Engineer,  Navajo 
Thomas,  Jennifer  Lee,  University  of  North 

Dakota,  Nurse,  Turtle  Mountain  Chippewa 
Thomas,  Karen  Suzanne.  University  of 

Oklahoma.  Physician  Assistant.  Choctaw 
Thomas.  Leonard  Don.  University  of  New 

Mexico.  Medicine.  Navajo 
Thompson.  Regina.  San  Juan  Community 

College,  Nurse,  Navajo 
Thunder,  Michael.  University  of  Wisconsin. 

Nurse,  Winnebago 
Tiger,  Brandy  Susan,  University  of 

Oklahoma,  Radiology.  Creek 
Tincher.  Michelle.  University  of  North 

Dakota,  Medicine,  Fort  Btilknap 
Tobacco,  Dajuanna  Rae.  National  College, 

Health  Records.  Oglala  Sioux 
Tom,  Virginia  D..  University  of  Utah. 

Physician  Assistant,  Navajo 
Tonemah,  Darryl  Parker,  University  of 

Nebraska,  Clinical  Psychology,  Kiowa 
Torivio.  Cher>'l  Ann.  University  of  Missouri. 

Dental,  Hopi 
Treat,  Shannon  Nichole,  East  Centrdl 

U'niversity,  Chemical  Dependency 

Counseling,  Chickasaw 
Tniesdell.  Michael  Paul.  University  of 

Arizona,  Medicine.  White  Mountain 

Apache 
Tso.  Lcnora,  University  of  New  Mexico, 

Nurse.  Navajo 
Tsosie.  Aurelia  Frances.  Phoenix  College. 

Health  Records.  Navajo 
Umber.  Steven  Ray,  University  of  Michigan, 

Nurse,  Mississippi  Band  Choctaw 
Vanatta,  Elizabeth  Ann.  Pittsburg  State 

University.  Nurse.  Cherokee 
Vanbuskirk.  Paula  Elaine,  University  of 

Oklahoma.  Dental,  Chickasaw    - 
Vazquez,  Rose  Lydia,  California  School  of 

Professional  Psychology.  Clinical 

Psychology,  Navajo 
Vent,  Liza  Sarah,  University  of  Alaska. 

Nurse,  Alaskan 
Vicenti,  Darren,  University  of  New  Mexico. 

Medicine,  Hopi 
Vickers,  Francine  Judith,  University  of 

Cx)lorado,  Dental,  Isleta  Pueblo 
Villines.  Bobby  Travis,  East  Central 

Oklahoma  State  Llniversity,  Sanitarian, 

Cherokee 
Vizcnor,  Kristie,  North  Dakota  State 

University,  Phannacy,  Minnesota 

Chippewa 
Wagors.  Shirley  Marie.  Southern  University. 

.Social  Work.  Oglala  Sioux 
Wahnee,  Kari  Kay,  University  of  Oklahoma. 

Physician  Assistant.  Kiowa 
Waldroup.  Anthony  Wayne,  University  of 

Oklahoma,  Medicine,  Tonkawa 
Walker,  Carrie  Ann,  University  of  South 

Dakota,  Medicine,  Creek 
Walker,  Sharon  K..  University  of  Mar>', 

Nurse,  Minnesota  Chippewa 
Wanna,  Katherine  Nora,  University  of  North 

Dakota.  Medical  Technology.  Sisseton- 
Wahpeton  Sioux 
Warlick,  Ethan  Aaron.  University  of  Kansas. 

Medicine.  Cherokee 


Warlick.  Matthew  Eli.  University  of  Missouri. 

Dental,  Cherokee 
Warren,  Trent  Brian,  University  of  Utah, 

Medicine,  Salish  &  Kootenai 
Warrington.  Sue  Carol.  University  of 

Wisconsin.  Nurse  Practitioner,  Bad  River 

Chippewa 
Wassillie,  Marcia  Elicc,  Washington  State 

University,  Dietetics,  Aleut 
Watts,  Travis  E.,  University  of  Oklahoma. 

Pharmacy,  Choctaw 
Welch,  Brian  Keith,  University  of  Oklahoma. 

Pharmacy,  Choctaw 
Welch,  Trudy  Ella,  University  of  North 

Dakota,  Nurse,  Eastern  Band  Cherokee 
Wells,  Craig  James,  South  Dakota  State 

University.  Engineer,  Cheyenne  River 

Sioux 
Wero.  Anthony,  Northern  Arizona 

University,  Physical  Theraphy.  Navajo 
West.  Darin  Joy.  Towson  State  University. 

Sanitarian.  Mississippi  Choctaw 
West.  Michael  Curtis.  University  of  North 

Dakota.  Medicine.  Mississippi  Choctaw 
West.  Ronald  Reed.  University  of  Miami. 

Physical  Theraphy.  White  Mountain 

Apache 
West,  .Sophia.  University  of  North  Dakota, 

Nurse  Practitioner,  Cheyenne  River  Sioux 
Westbrook.  Sonja  Marie.  California  School  of 

Professional  Psychology.  Clinical 

Psychology.  Comanche 
Whipple.  Katherine  Joy,  University  of 

Minnesota,  Medicine.  Spokane 
White,  Anna  Marie,  University  of  North 

Dakota.  Nurse.  Turtle  Mountain  Chippewa 
White.  Betty  Jane.  University  of  Kansas. 

Nurse.  Cherokee 
White.  Kalvin  Glenual.  University  of  Utah. 

Clinical  Psychology.  Navajo 
White  Horse.  Marilyn  Ruth.  University  of 

North  Dakota.  Nurse.  Three  Affiliated-Ft. 

Berthold 
White  Horse.  Wyatt  Arthur.  Augustana 

College.  Medical  Technology,  Rosebud 

.Sioux 
Wilcox.  Christopher  Michael.  University  of 

Missouri.  Dental.  Cherokee 
Williams.  Alton  Lee.  Northern  Arizona 

University.  Engineer.  Navajo 
.  Williams.  Beverly  Jean,  Bacone  College, 

Nurse,  Creek 
Williams,  Carmelita  Sue,  University  of  New 

Mexico,  Nurse,  Navajo 
Williams,  Elise  Kay,  University  of  California. 

Physician  Assistant.  Yurok  of  Hoopa 

Valley 
Williams.  Jerry  Bruce.  University  of 

Oklahoma.  Computer  Science,  Chickasaw 
Williams.  Vem  Raymond.  Boise  State 

U'niversity.  Nurse.  Creek 
Wind.  William  Alva.  University  of 

Oklahoma.  Medicine,  Creek 
Witt,  Margaret  Ann.  Portland  State 

University,  Computer  Science,  Oglala 

Sioux 
Wood,  Chelsea  Lee,  University  of  Arizona, 

Dietetics.  Alaskan 
Wyaco,  Michelle,  University  of  New  Mexico, 

Nurse,  Zuni 
Yazzie,  Eulalia  Faye,  University  of  New- 
Mexico,  Nurse,  Navajo 
Yazzie.  Mildred,  University  of  New  Mexico. 

Nurse.  Navajo 
Ybama.  Ysidro  Patrick.  Eastern  Montana 
College.  Accounting.  Crow 


Yellowman.  Ida  Mac.  Pacific  Lutheran 

University.  Nurse.  Navajo 
Yellowman.  Marilyn  Frances.  Arizona  State 

University.  Nurse.  Navajo 
Young,  lola  Grace.  University  of  Colorado. 

Physician  Assistant.  Alaskan 
Yuselew.  Melissa.  Medical  Technology. 

University  of  New  Mexico.  Zuni 

Prcparatorv/Pregraduate  .Section  103  and 
103p: 

AlK)ld-Arellano.  Carol  Ann.  rx)lorado  State 

University.  Pre-Medicine.  Oglala  Sioux 
Abrahamson.  Sherry  Ann.  Murray  State 

College.  Pre-Nurse.  Choctaw 
Allick.  Tina  Marie.  University  of  North 

Dakota,  Pre-Medical  Technology,  Turtle 

Mountain  Chippewa 
Anderson.  Lanella  April.  Arizona  State 

University.  Pre-Sanitarian.  Navajo 
Anderson,  Zachariah  Jessie.  Montana  State 

University.  Pre-Medicine.  Creek 
Baracker.  Amber  Jo.  Gonzaga  University.  Pn;- 

Medicine,  Turtle  Mountain  Chippewa 
Bamoskie,  Frances  Angela.  Oklahoma  State 

University.  Pre-Physical  Therapy.  Creek 
Bartholomew.  Michael  Lee.  University  of 

Vermont.  Pre-Medicine.  Kiowa 
Becenti.  Joycelyn.  Northern  Ariztjna 

University.  Pre-Medlcal  Technology. 

Navajo 
Begay.  Ellaveme.  Navajo  Community  College. 

Pre-Nurse,  Navajo 
Bogay.  Tina  Rae,  Northland  Pioneer  College. 

Pte-Dental.  Navajo 
Bekes.  Kimberly  Dawn.  University  of 

Oklahoma.  Pre-Medicine.  Navajo 
Black.  Ann  Marie.  University  of  North 

Dakota.  Pre-Medicine.  Devils  Lake  Sioux 
'Blake.  Ginger  Elaine.  Oklahoma  State 

University.  Pre-Physical  Therapy.  Osage 
Bonnet.  Br\an  Edward.  Northeastern  State. 

University.  Pre-Medicine.  Choctaw 
Boot.  Bettyjo.  University  of  Arizona.  Pre- 

Pharmacy.  Zuni 
Bf>wie.  Ursula  Marie.  Colorado  State 

University,  Pre-Physical  Therapy.  San  Juan 

Pueblo 
Bradsher,  Lisa  Ann,  East  Central  University. 

Pre-Medicine.  Creek 
Brock-Thomas.  Tammy  Sue,  Glendale 

Community  College,  Pre-Physical  Therapy, 

Choctaw 
Brown.  Judy  Keith.  University  of  Oklahoma. 

Pre-Medicine.  Cherokee 
Brown,  Stephanie  Michele,  Northern 

Oklahoma  College,  Pre-Nurse,  Apache  of 

Oklahoma 
Burr,  Larae  Jordanna,  Arizona  State 

University,  Pre-Physical  Therapy,  Three 

Affiliated-Ft.  Berthold 
Campbell,  Laurel  Suzette.  East  Central 

Oklahoma  State  University.  Pre-Nursc. 

Choctaw 
Campbell.  Stephen  Franklin.  New  Mexico 

Highlands  University.  Pre-Medicine,  Osage 
Camplain.  Jamie  Lynn.  University  of  Central 

Oklahoma.  Pre-Dental.  Choctaw 
Camplain.  Lisa  Nichole.  University  of  Central 

Oklahoma,  Pre-Pharmacy,  Choctaw 
Capitan.  Tia  Maria.  University  of  New 

Mexico.  Pre-Nurse.  Navajo 
Carpenter.  Michael  Keith.  University  of 

Central  Oklahoma.  Pre-Mcdicine,  Choctaw 
Chase,  Duane  Maynard,  University  of  New 

Mexico,  Pre-Medicine.  Lower  Brule  Sioux 
Chesnut.  Tracie  Lynn.  Cameron  U'niversity 

Pro-Pharmacy.  Comanche 
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Nj 


l,vr 


Chino,  loach  in 

Mexico,  Pre- 
Clah.  Melinda. 

Pre-Nurse. 
Clani.  Brenda 

Mexico.  Pre 
Clarke,  David 

Medicine. 
Cody.  Michael 

Pre-Nurse.  K 
Coleman.  Mon 

Oklahoma 

Cherokee 
Corbine. 

Dakota,  Pre- 

Chippewa 
Cotton.  E)ebra 

Conununity 
Crespin,  Sheldon 

University 

Pueblo 
Crissler.  Mary 

Pre-Medicin^ 
Cruz.  Karl  Marcus 

Mexico.  Pre 

Pueblo 
Cruz.  Kellv  Jan 

Mexico.  Pre 
Cruz.  Mark  Defeon 

College.  Pre- 
Currin.  Philembn 

Pre-Medicin« 
Dale.  Cindy 

Nurse,  Navajb 
Darling,  Vickie 

Nurse.  Alaskan 
Davis.  Debra 

Pre-Medicin( 
Davis.  Debra 

University 
Dexter,  Nathan 

Pre-Dental 
Dugan.  (^arysa 

Pre-Medicin 
Dushkin.  Veroi 

Pre-Sanilariai 
Edwards,  Polly  A 

Pre-Medicin< 
Ellis,  Kendall 

Pre-Medicin< 
Emarthla.  Nanqlle 

University. 
Endischee,  Floiid 

Pre-Engineer 
Endischee, 

Pre-Medicin 
Eskamire.  Luc 

Pre-Dental. 
Etcitty.  Carol 

Vo<:ational  Ir 
Efsitty.  Annetf( 

University. 
Everling.  Deni 

College.  Pre- 

Chippewa 
Favre.  Christodhi 

Coast  Comm  m 

Citizen  Band 
Fields,  Julie  Mfrie 

University 
Filteau,  Sarah 

Wisconsin 

Chippewa 
Fitzpatrick,  Roltin 

Oklahoma 
Fleming,  Pame 

Medical  TocI  I 


David,  University  of  New 

Medicine.  Navajo 

Navajo  Q)mmunily  College. 

vajo 
nn.  University  of  New 

viedicine.  Navajo 

ric,  Carroll  College,  Pre- 
S^ta  Ynez  of  Chumash 

Stephen,  Tyler  Junior  College, 

owa 

ca  Faye,  Southwestern 
SI  ate  University.  Pre-Pharmacy, 

David  Paul,  University  of  North 
!  ledicine.  Turtle  Mountain 

1  larlow,  Laramie  County 
I  College,  Pre-Nurse,  Osage 

Leon,  New  Mexico  State 
iVe-Nurse.  Santo  Domino 

,  University  of  North  Dakota, 
.  Turtle  Mountain  Chippewa 

University  of  New 
Miedical  Technology,  San  Juan 

ce  Lynn,  University  of  New 
>Jurse,  Acoma  Pueblo 

,  El  Paso  Community 
Jurse,  Ysleta  Del  Sur 
Matthew,  Drury  College, 
Creek 
ie.  Phoenix  College,  Pre- 


ijei 


Pre- 


,Sofh 


IN 


I 


JMI 
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L,  University  of  Alaska,  Pre- 


n.  University  of  Oklahoma, 

Delaware 
n.  Northeastern  State 

-Medicine,  Cherokee 
Lee,  Lewis  &  Clark  Q)llege. 
l4lamath 
i^alaret.  University  of  Idaho, 

Nez  Perce 
ica  Mae,  University  of  Alaska, 

Alaskan 

nn,  Cameron  University, 
.Caddo 
l^aryl.  University  of  Oklahoma. 

Chickasaw 
Joyce,  Oklahoma  Baptist 

-Nurse.  Seminole 

a.  University  of  Arizona, 

Navajo 

ia.  University  of  Arizona, 

Navajo 
ida  Ruth.  Rose  State  College. 
Creek 


Albuquerque  Technical 
stitute,  Pre-Nurse,  Navajo 
Florine,  Northern  Arizona 
Dental,  Navajo 
Sylvia.  Metropolitan  State 
krledicine.  Turtle  Mountain 


Pre 


er  Allen,  Mississippi  Gulf 
ity  College,  Pre-Engineer. 
Potawatomi 

Oklahoma  Baptist 
-Nurse,  Crow 
.ouise.  University  of 
jVe-Pharmacy,  Bad  River 


Pre 


Dawn,  University  of 
P^Medicine,  Crow 
a  Elese,  Casper  College.  Pre- 
nology.  Berry  Creek  Maidu 


Foote.  Ricarda  Mae.  Black  Hills  State 

University,  Pre-Physical  Therapy,  Northern 

Cheyenne 
Franceschini.  Lisa  Anne.  University  of  North 

Dakota.  FVe-Medicine,  Choctaw 
Freeman.  Aaron  John.  Milligan  College,  Prc- 

Physical  Therapy,  Creek 
Caddy,  Aileen,  University  of  New  Mexico. 

Pre-Nurse.  Navajo 
Garcia.  Daryl  Katherine.  University  of  New 

Mexico.  Pre-Pharmacy.  Navajo 
Garcia.  Margaret  Ann.  Albuquerque 

Technical  Vocational  Institute,  Pre-Nurse, 

Laguna  Pueblo 
Garza,  Daniel,  University  of  Oklahoma,  Pre- 

Medicine,  Comanche 
Gilliam.  Nick  Jerome.  University  of  Arizona, 

Pre-Medicine,  Porno 
Gomez,  Sylvia  R.,  Eastern  Arizona  College, 

Pre-Medicine,  San  Carlos  Apache 
Gorman,  Marianita  Elizatwth,  University  of 

New  Mexico,  F*re-Medicine,  Navajo 
{^oulet,  Lori  Lynn,  University  of  North 

Dakota,  Pre-Nurse,  Turtle  Mountain 

Chippewa 
Grimley,  Phoebe  Martine.  Santa  Fe 

Community  College.  Pre-Physu:al  Therapy. 

Navajo 
Hall,  Wynne  Lee,  Poland  Community 

College.  Pre-Dental.  Klamath 
Hamilton.  Charles  Juaquin,  Bacone  College, 

Pre-Engineer,  Sac  &  Fox 
Hancy.  Carrie  Leigh.  Connors  State  College, 

Pre-Nurse,  Cherokee 
Hanks,  Mary  Jo,  University  of  North  Dakota, 

Pre-Medical  Technology,  Standing  Rock 

Sioux 
Harder,  Amanda  Gayle,  University  of 

Oklahoma,  Pre-Dental,  Cherokee 
Hardin,  Christina,  University  of  North 

Carolina,  Pre-Medicine,  Lumbee 
Hardy.Valonia  Lynn,  Mesa  Community 

College,  Pre-Nurse.  Navajo 
Harris,  Leslie  J.,  University  of  Maryland,  Pre- 
Physical  Therapy.  Turtle  Mountain 

Chippewa 
Harris,  Pamela  Sue,  Seminole  Junior  College, 

Pre-Nurse,  Creek 
Harrison,  Marjorie,  University  of  New 

Mexico.  Pre-Nurse.  Navajo 
Har\'ey.  Duane  Damian,  Fort  Lewis  College, 

Pre-Medicine.  Navajo 
Hassen.  Kathleen  Lois,  Kalamazoo  Valley 

Community  College.  Pre-Medical 

Technology.  Sault  Stc.  Marie  Chippewa 
Hatch.  Robert  Leroy.  Weber  State  College. 

Pre-Medicine.  Navajo 
Hattie.  Daryl  Faith.  University  of  New 

Mexico,  Pre-Medical  Technology,  Zuni 
Heim.  Heather  Renee.  Benedictine  Colh?ge, 

Pre-Medicine,  Kickapoo 
Henry.  Julia  Ann,  Turtle  Mountain 

Community  College.  Pre-Nurse,  Turtle 

Mountain  Chippewa 
Henry.  Scott  Alan,  University  of  Texas,  Pre- 
Medicine.  Minnesota  Chippewa 
Herrod.  Jon  Davis,  Fort  Lewis  College,  Pre- 

Medirine.  Cheyenne-Arapaho 
Hilderbrand.  Benjamin  Joseph.  The  Union 

Institute.  Pre-Medicine,  Choctaw 
Hill.  Jennifer  Lynne.  University  of  Science/ 

Arts  of  Oklahoma,  Pre-Medicine,  Kiowa 
Hix,  Christi  Elaine.  Northeastern  State 

University,  Pre-Physical  Therapy, 

Cherokee 
Hogenson,  Jamie  Lee.  University  of  Oregon, 

Pre-Dental,  Turtle  Mountain  Chippewa 


Hogue,  Michael  Andrew,  University  of 

Central  Oklahoma,  Pre-Medicine,  Chor.taw 
Holland.  Preston  Lynn,  University  of  Texas. 

F^e-Medicine,  Cherokee 
Holman.  Michael  Sean.  Mendocino  College. 

Pre-Sanitarian,  Porno  Hugues,  Ross  Neil, 

Ricks  College.  Pre-Dental,  Shoshone- 

Bannock-Ft.  Hall 
Hyde.  Kelley  Shannon.  Oklahoma  City 

Q)mmunity  College,  Pre-Physical  Therapy, 

Easti!rn  Shawnee 
Jackson.  Debra  Trina,  University  of 

Washington,  Pre-Medicine.  Shoshone- 

Bannock-Ft.  Hall 
Jackson.  Valerie  Denise.  Murray  State 

Collt^e.  Pre-Nurse.  Chickasaw 
Jenkins.  John  Michael,  Heritage  College,  Pre- 
Medicine,  Minnesota  Chippewa 
Jensen,  Darcy  Nicole,  University  of  Mary, 

Pre-Physical  Therapy,  Northern  Cheyenne 
Jensen.  Vanessa.  University  of  Arizona.  Pre- 

Mcdicine.  Navajo 
Jerome.  Ralph  Frederick.  Northeastern  State 

University,  Pre-Physical  Therapy,  Choctaw 
John,  Jennifer  Lynn,  Saint  Olaf  College,  Pre- 
Nurse.  Alaskan 
John.  Wilma  Annette,  University  of  New 

Mexico.  Pre-Pharmacy,  Navajo 
Johnson.  Shannon  Elizabeth,  University  of 

Alaska.  Pre-Physical  Therapy.  Alaskan 
Jonas-Hjelseth,  Roxanne  Lynn.  University  of 

North  Dakota.  Pre-Medicine,  Turtle 

Mountain  Chippewa 
Jones.  Janella,  Northern  Arizona  University, 

Pre-Medicine,  Navajo 
Jones.  Joette,  Northern  Arizona  University, 

Pre-Nurse,  Navajo 
Jones,  Julia  Mae,  University  of  New  Mexico, 

Pre-Nurse,  Navajo 
June.  Keith  Casey,  Northern  Arizona 

University,  Pre-Medicine,  Navajo 
Kanawite.  Freida  Mae,  Albuquerque 

Technical  Vocational  Institute,  Prc- 

Dentistry,  Navajo 
Kaye.  Herbert  Forrest,  Ohio  State  University, 

Pre-Medicine,  Hopi 
Kelley.  Ryan  Jason,  University  of  the  Pacific, 

Pre-Dentistry,  Covelo  of  Round  Valley 
Kennedy.  Jay  Peirson.  University  of 

Maryland,  Pre-Medicine,  Blackfeet 
Kerley.  Arthur.  Northern  Arizona  University, 

Pre-Engineering.  Navajo 
Khoury.  Stephen  Carter.  Southeastern 

Oklahoma  State  University.  Pre-Medicine, 

Creek 
Kitto,  Larrie  Dale,  Hood  College.  Pre- 
Medicine,  Choctaw 
Krech.  Paul  Rock,  Arizona  State  University, 

Pre-Medicine,  Minnesota  Chippewa 
Lamebull,  Charlotte  O.,  Northern  Montana 

University,  Pre-Nurse.  Fort  Belknap 
Lankford.  Ann  Marie,  Southwestern 

Oklahoma  State  Llniversity.  Pre-Nurse. 

Kiowa 
Largo,  Cheryl.  University  of  New  Mexico, 

Pi-e-Nurse,  Navajo  Latocha.  William 

Hawkshield,  Saint  Mary's  College,  Pre- 
Dentistry,  Standing  Rock  Sioux 
LaTray,  Kevin  Scott,  Montana  State 

University,  Pre-Pharmacy,  Blackfeet 
Laughter,  Richard  Kim,  University  of  Utah, 

Pre-Dentistry.  Navajo 
Lawhom,  William  Andrew.  University  of 

Oklahoma,  Pre-Physical  Therapy,  Cherokee 


Lawrence,  Donavon  Clay.  I'rcsentation 

Cvjilege,  Pre-Medical  Technology, 

C:heyenne  River  Sioux 
LeBeau.  Michael  Edward.  Minot  .State 

University.  Pre-Medicine,  Clheyenne  Riv(!r 

Sioux 
LtH!.  Calbert  Aaron.  University  of  New 

Mexico.  Pre-Medicine.  Navajo 
i.onte.  Karen  Tracey.  Glendalc  C<mimunity 

Coll(;ge.  Pre-Medicine.  Laguna  Pueblo 
Little.  Kendall  Jay.  University  of  Oklahoma. 

Pre-Medicine.  Creek 
Littleghost.  Sheila-May.  lUiiversity  of  North 

Dakota.  Pre-Nurse,  Devils  Lake  Sioux 
Longstaff.  Laura  Ann,  University  of 

Washington,  Pre-Nurse,  Seneca 
Loretto.  Mariam  Brenda.  Albuquerque 

Technical  Vocational  Institute,  Pre-Nurse, 

Jeniez  Pueblo 
Lowrance,  Shannon  Rae.  Oklahoma  State 

University.  Pre-Medical  Technology. 

('hickasaw 
.Mansfield.  Shawn  Christopher.  University  of 

New  Mexico.  Pre-Engineering.  Navajo 
Marron.  Jackie  Mae,  Albuquerque  Technical 

Vocational  Institute.  Pre-Nurse.  Liiguna 

Pueblo 
.Martell.  Christi  Sue,  North  Dakota  State 

University.  Pre-Pharmacy.  Turtle  Mountain 

Chippewa 
Martin,  Sarah  Gail.  Northeastern  State 

University,  Pre-Physical  Therapy. 

(Uierokee 
Martinez.  David.  New  Mexico  Highlands 

University,  Pre-Medicine,  Navajo 
Masayesva.  Brett  Gordon.  Stanford 

University.  Pre-Medicine.  Hopi 
Matthews.  Joshua  Frame.  Northeastern  .State 

University,  Pre-Physical  Therapy.  Eastern 

Band  Cherokee 
Maxwell.  Jami  Lee.  Oklahoma  State 

University,  Pre-Physical  Therapy. 

Cherokee 
May.  Edward  Zlane.  Yuba  (i)ll(!ge,  Pre- 
Dentistry.  Cherokee 
McCarthy.  Laura  .^nn,  Oklahoma  C;ity 

Community  College,  Pre-Nurse.  Ponca 
Mc<;ilbra.  Mary  Lou.  University  of 

Oklahoma.  Pre-Medicine.  Creek 
McKenna,  Shannon  Lee.  I  Iniversity  of  New 

Mexico.  Pre-Engineering.  NamlM-  Pueblo 
McNeill.  Tracy  Dawn.  CamplHtll  University. 

Pre-Pharmacy.  Lumbee 
Meade,  Kathrjn  Rae.  University  of  North 

Dakota.  Pre-Medicine.  Thre<!  Affiliated-Ft. 

Berthold 
Melbourne.  Linda  A.,  University  of  North 

Dakota,  Pre-Nurse.  .^ssiniboine  &  .Sioux 
Merriman.  Anna  Marie.  Oklahoma  City 

Community  College.  Pre-Nurse.  Chick.isaw 
.Milford,  Stanley  Michael.  University  of 

Arizona.  Pre-Medicine.  Navajo 
Miller.  Corine  Ann,  University  of  Arizona. 

Pre-Nurse.  Navajo 
Montoya,  Diana  Lee.  IJniversity  of  New 

Mexico.  Pre-Nurse.  Navajo 
Moose.  LeDonna  Denyse.  Chemeketa 

Community  College.  Pre-Nurse.  Paiute- 

.Shoshone-Bishop 
.Morgan,  Bill.  University  of  New  Mexico,  Pre- 
Medicine.  Navajo 
Murray,  Timothy  Michael.  Oklahoma  State 

University,  Pre-Pharmacy.  Choctaw 
Muzquiz,  Leeanna  Ir\ine.  Montana  State 

University.  Pre-Medicine.  .Salish  & 

Kootenai 


Nadeau,  Melanie  Ann,  University  of  North 

Dakota.  Pre-Medicine,  Turtle  Mountain 

Chippewa 
Nannauck.  Rhonda  Lee,  Shoreline 

Community  College.  Pre-Nurse.  Alaskan 
Neumeyer,  Angela  Lean,  Connors  State 

College.  Pre-Nurse.  Creek  Nieschulz.  Julie 

Christine.  .Seattle  University.  Pre-.Mediiine, 

Oglala  .Sioux 
Olguin.  Francine  Clarice,  Fort  Lewis  College. 

Pre-Engineering.  Isleta  Phjeblo 
Ortiz.  Viola  Marie.  University  of  Nt!w 

Mexico.  Pre-Nurse.  Acoma  Pueblo 
Otero.  Linda  Diane.  University  of  Nevada  Las 

Vegas.  Pre-Medi(.ine.  Fort  Mojave 
Owens.  J.uiet  Lynn,  University  of  Oklahoma. 

Pre-Dental.  (Cherokee 
Pablo.  Faith  Stephanie.  Pima  Communitv 

Col  leg!  .  I'vi'-Niirse.  Tohono  O'odham 
Palm.  T<)l)\  I  ,;.ii->.  I  University  of  Montana. 

Pre-Ph<inn.i(  \ .  Cherokee 
Parker,  (^itherine  Joyce,  llniversity  of  North 

Dakota.  Pre-Medicine.  Comanche 
Parker.  Jack  An<lrew.  University  of  New 

Mexico.  Pre-Nurse.  Navajo 
Parker.  Myra  Elizalieth.  Stanford  Universitv, 

Pre-Medicine.  Three  Affiliated -Ft.  Berthold 
Pasquale.  Pamela  Jo.  Pima  Community 

College.  Pre-Pharmacy.  (Choctaw 
Paukai).  Teresa  Marie.  University  of  Alaska, 

Pre-Nurse.  Alaskan  Paul,  jillian  Katherin«\ 

Roch(;ster  Institute  of  Technology.  Pre- 
Medicine.  Penobscot   ,- 
Peshlakai.  Pierce  Lee.  Northern  Arizona 

University.  Pre-Medicine.  Navajo 
Pete.  Johnnie.  University  of  New  .M<'\ii(>. 

Pre-Medicine.  Navajo 
Peyok.  David  Matthew.  I'niversity  of 

Coloradij.  Pre-Medicine.  Cherokee 
Phelps.  Nancy  Elizabeth.  Oklahoma  Baptist 

University.  PnvDentistry.  (Iherokee 
Pitsch.  (;orey  .Ann.  Eastern  Montana  College. 

Pre-Nurse.  Turtle  Mountain  Chippewa 
Porter.  Gus  Ray.  East  Ctmtral  University.  Pre- 

.Medicine.  Seminole 
Privett.  Jonathan  Dale.  University  of  Kansas. 

Prt;-Medicine  (Cherokee 
Quani.  Devona  Renee.  University  of  New 

.Mexico.  Pre-Nurse.  Zuni  Ranco.  Mark 

Riibert.  I'niversity  of  .Maim?.  Pre- 
Sanitarian.  Penobscot 
Kysberry.  Katy  Jean.  University  of  Oklahomu. 

Pre-M(!(licine.  Cherokee 
Redeik.  Michael  Ray,  East  Central  Oklahoma 

.State  University.  Pre-Sanitarian.  Comanche 
Redgrave.  Corr\n  Jeneva.  University  of 

Arizona.  Pre-Meiljcine,  Turtle  Mountain 

(Chippewa 
Keeil.  .Martin  Louis.  University  of  New 

Mexico.  Pre-Engineering.  Oglala  Sioux 
Richard.son.  Willie  Forrest,  Pembroke  State 

University.  Pre-Medicine.  Lumbee 
Ridpath.  Shandlin.  Arizona  State  I  niversity. 

Pr«!-Pharmacy.  Navajo 
Rieck.  Charlotte.  Adams  State  College.  Pre- 

.Sanitarian.  Navajo 
Robedenux.  Steela  Jo.  Northern  Okialiom.i 

College,  Pre-Sanitarian.  Otoe-Missouria 
Romancito.  Angela.  University  of  New- 
Mexico.  Pre-Medical  Technology.  Zuni 
Rose.  Richard  Travis,  University  of 

Oklahoma.  Pre-Medicine,  Absentee 

Shawnee 
Runningwolf.  Michelle.  University  of 

Montana.  Pre-Medical  Technology. 

Blackfeet 


Sam.  Michelle  Elma.  University  of  Portland. 

Pre-Medicine.  Alaskan 
Savage.  Fallon  Belva,  Bemidji  State 

llniversity,  Pre-Medicine.  Minnesota 

(Chippewa 
.S(.hin(ilt!r-Wieners.  Dancia  Viola.  University 

of  North  Dakota.  Pre-Medicine.  Turtle 

Mountain  Chippewa 
.Schmidlkofer.  Carolyn  Louise.  East  Central 

Oklahoma  State  I'niversity.  Pn'-Nurse. 

Choctaw 
Schroyer.  Jill  Annette.  John  Brown 

University.  Pre-Medical  Technology. 

(;herokee 
.S(!aton.  Madelene.  Pima  Community  (College 

Pre-Pharmacy.  Navajo 
Secatero.  Shannon.  Bacone  College.  Pre- 
Pharmacy.  Navajo 
.Sexton.  Julie  .Marie.  East  Central  I'lip  rrsitv. 

Pre-Medi<,al  Technology.  Sali-h  .s  kn.ifenai 
Sherman.  .Sara  Ann.  Northland  I'loiM-er 

(College.  Pre-Nurse,  Navajo 
Shields,  Darren.  East  Central  Oklahoma  State 

University.  Pre-Sanitarian.  Absentee 

.Shawnee 
Sharader.  Kempy  Leann.  Murray  State 

(lollege.  Pre-Nurse.  Chickasaw 
Shutl.  Jason  Taylor.  Baylor  University.  Pre- 

Dentistr>.  0)ushatta 
Silversmith.  Julie  Ann.  Central  .Michigan 

University.  Pre-Nurse.  Grand  Traverse 

Ottawa  &  (Chippewa 
Smiley.  .Michelle  Margaret.  University  of 

Arizona.  Pre-Physical  Therapy.  Gila  Ri\  er 

Pima-Maricopa 
.Smith.  Jennifer  Paige.  Universitv  of  Kansas. 

Pre-Medicine.  Comanche 
.Smith.  Nathan  Brant.  .Soutluvestern 

Okl.ihoma  State  I'niversity.  Pre-Ph.irm.i(\ . 

Cherokee 
.Soukup.  Steven  L«'o.  L  niversity  of 

Minnesota.  Pre-Medicine.  Keti  Like 

(Chippewa 
Stanley,  |as(jn  Micliael.  Okl.ihoma  State 

University.  Pre-Nurse.  Cheruki-i' 
.Stover.  (Jena  Ruth.  Southwestern  Oklahoni.i 

State  University.  Pn?-Physi(  ^il  Therapy. 

(Ihif.kasaw 
Taliinan.  KarrieCaiidi.  .\T\/i>n,i  .St.ite 

University.  Pre-Nurse.  N.ivajo 
Tan.  T.ibitha  Lwann.  Texas  Christian 

University.  Pre-Sanit.irian.  Navajo 
Tapia.  Stefani  Mailene.  Universitv  of  Texus. 

Pre-Medical  Technology.  Ysleta  Del  Sur 
Taylor.  Pepp«?r.  .Southwestern  (^ommunilv 

C(»llege.  Pre-Physical  Ther.ijiy.  fiaslern 

Band  C;herokee 
Ta\  lor.  Rebecca  T.  Lac  Courte  Orellles 

Ojiliwa  Com.munity  College.  Pre-Nurve.  L<:( 

(iourte  Oreilles  Chippewa 
Thibert.  Mark  .Man.  U'niver>it\  oi 

Wrtshingtcm.  Pre-.Medicine.  Turtle 

Moiintiiin  (]hip(H"wa 
Thomas.  Paluletta.  University  of  New 

Me\i(,o.  Pn'-Mciiicine.  Navajo  Thomas. 

.Sheila.  New  Mexico  State  University.  Prv- 

Meijic  al  Tec  hnology.  Navajo 
Tiger.  Teresa.  Seminole  Junior  College.  Pre- 
Nurse.  Seminole 
Toersbijns.  Joann  Veronica.  University  of 

New  Mexico.  Pre-Nurse.  Isleta  Pueblo 
Tomblin.  Kevin  David,  I'niversitv  of 

Washington,  Pre-Medicine,  Cheyenne 

River  Sioux 
Touchine.  Jennifer.  University  of  New- 
Mexico.  Pre-Nurse.  Navajrr 
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Towsend 

Highlands 

Laguna 
Tracey,  Cassajd 

Qimmunity 
Trevino,  Kare 

Pre-Medica 

Dicgueno 
Tsingine 

University, 
Tsinnie.  Ardi 

Pre-Nurse 
Tso.  Delsey 

University. 
Tso-Garcia,  Jei 

Mexico.  Pre 
Tune.  Crystal 

Oklahoma 

Cherokee 
llpshavv.  Bry 

Pre-Dentis 

Santa  Fe 

Sanitarian. 
Van  Hatten 

Washington 
Vander  Velde 

Montana.  \ 
Vandusen.  Tei 

College.  Pre 
Vanness.  Khoitd 

College.  Pre 
Ventura.  Ver 

College.  Pre 
Viarreal 

Mexico 

San  |uan  Pu 
Vielle.  Nadin*; 

College.  Pre 
Villines.  Nath 

Universitv 
Waddell.  Barr  ■ 

Pre-Medici 
Wakole.  Carmfcn 

State  CoUeg 

Shawnee 
Warrington 

College,  Pre 
Washburn.  K 

Technical 

Acoma  Puel 
Watson.  Katie 

University 

Cherokee 
Webster.  Edw 

Montana.  P 
West.  Michae 

University  .• 
White.  Denise 

Dakota,  Pre 

(Chippewa 
White,  Kevin- 

Pre-Medica 
Wilkett.  Davie 

Oklahoma 

(Choctaw 
Willeto.  Brej 

Mexico.  Pre 
Williams. 

Physical 
Williams.  Gy 

Nevada  Las 

Kiver  Paiutc 
Wilson.  Sandip 

Pre-Dentis 
Wood,  Scott 

Pre-Mediti 


Chefvl  Christine.  New  Mexico 
iversity.  Pre-Pharmacy, 


ra  Glenbah.  Mesa 
College.  Pre-Nurse,  Navajo 
Sue.  Seminole  funior  College, 
1  Technology,  Jesa  Grande 


ia  Lynn,  Arizona  State 
•re-Medicine,  Navajo 
Rae.  Arizona  State  University, 
I^avajo 
R(  nee.  Northern  Arizona 
•re-Pharmacy.  Navajo 
nifer  Lynn.  University  of  New 
Medical  Technology.  Navajo 
Vnn  C,  Northeastern 
/|&M  College.  Pre-Nurse, 
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Michael,  Phoenix  College, 
Navajo  Valdo,  Gerald  David, 
munity  College,  Pre- 
coma Pueblo 

Elfrieda,  University  of 
Pre-Medicine.  Alaska  Native 
,  Shelly  Hewlett.  University  of 
Nurse,  Salish  &  Kootenai 
a  Andrea,  Seminole  junior 
Nurse,  Cherokee 

a  Lee,  Salish  Kootenai 
Nurse,  Salish  &  Kootenai 

Rose,  Glendale  Community 
Nurse.  Hopi 

Racheal.  Northern  New 
College,  Pre-Pharmacy. 
bio 

Marie,  Blackfeet  Community 
Nurse,  Blackfeet 

Clark.  East  Central 
•re-Dentistry.  Cherokee 
Lee.  University  of  the  Pacific. 
.  Koyuk 
lean.  Eastern  Oklahoma 
Pre-Nurse.  Absentee 


A  Tiy  Katherine.  .Seminole  Junior 

Physical  Therapy.  Cherokee 
:  iberly  Marie.  Albuquerque 
V  x:ational  Institute.  Pre-Nurse. 

lo 

oanne.  Northeastern  State 

re-Physical  Therapy. 


in 


n 

ICl 


Quillin.  University  of 

Pharmacy.  Aleut 
inton.  East  Central 
•re-Medicine,  Choctaw 
Davidica,  University  of  North 
^'urse.  Turtle  Mountain 

Itcven,  University  of  Arizona. 
Tei:hnology.  Navajo 
Matthew,  .Southeastern 
ate  University,  Pre-Medicine, 

i  Ann,  University  of  New 

Nurse,  Navajo 
Deifra,  University  of  Arizona.  Pre- 
Th  'rapy.  Navajo 

Robyn.  University  of 

I'cgas.  Pre-Medicine.  Walker 


University  of  North  Dakota. 
Northern  Cheyenne 
ward.  East  Central  Univftrsity, 
Chickasaw 


VVoodie.  Thelma,  Scottsdale  Community 

College.  Pre-Nurse.  Navajo 
Yazzie.  Delvin.  University  of  New  Mexico. 

Pre-Medicine,  Navajo 
Yazzie,  Henrietta  loan,  Albuquerque 

Technical  Vocational  Institute,  Pre-Nurse. 

Navajo 
Yazzie,  Sheldwin  Aaron,  University  of  New 

Mexico,  Pre-Medicine,  Navajo 
Yeager.  Gail  Ann.  Wayne  State  University. 

Pre-Medicine.  Acoma  Pueblo 
Yellowfish.  Vicki  Battise.  El  Centro  College. 

Pre-Nurse,  Alabama  Coushatta 
Yellowmant  Ryan,  Eastern  .Michigan 

University,  Pre-Medicine.  Navajo 
Zackar.  Luke  Gregory,  University  of  Alaska. 

Pre-Dentistry.  Alaska  Native 

FOR  ADDITIONAL  INFORMATION  CONTACT: 
Ms.  Ro.sh  Foley,  Acting  Chief, 
Scholarship  Branch,  Indian  Health 
Service,  Twinbrook  Metro  Plaza,  Suite 
lOOA.  12300  Twinbrook  Parkway. 
Rockville.  Maryland  20852.  Telephone: 
301/443-6197. 

Dated:  December  28, 1994. 
Michel  Lincoln, 

Acting  Director. 

|FR  Doc.  95-.162  Filed  1-5-95;  8:45  am] 

BILLING  CODE  4ieO-16-M 


Public  Health  Service 

Office  of  ttie  Assistant  Secretary  for 
Health;  Privacy  Act  of  1974;  New 
System  of  Records 

AGENCY:  Public  Health  Service,  HHS. 
ACTION:  Notification  of  revised  system  of 
records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act.  the 
Public  Health  Service  (PHS)  is 
publishing  a  revised  notice  of  its  system 
of  records,  09-37-0021.  "Public  Health 
Service  Records  Related  to  Inquiries  and 
Investigations  of  Scientific  Misconduct. 
HHS/OASH/ORI."  This  system  became 
effective  on  August  29,  1994  (59  PR 
36776,  July  19, 1994).  In  response  to  the 
comments  received.  ORI  revised  the 
system  notice  making  changes  to  the 
purpose  section  and  to  routine  uses  4, 
5,  6.  7.9,  and  10. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Bullman,  Esq.,  Division  of 
Policy  and  Education,  Office  of 
Research  Integrity,  Rockwall  II.  Suite 
700.  5515  Security  Lane,  Rockville, 
Maryland  20852,  (301)  443-5300  (This 
is  not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  the  Assistant  Secretary  for  Health 
(OASH),  Office  of  Research  Integrity 
(ORI),  established  a  new  system  of 
records:  09-37-0021,  "Public  Health 
Service  Records  Related  to  Inquiries  and 
Investigations  of  Scientific  Misconduct, 
HHS/OASH/ORI.'  This  svstem  consists 


of  records  related  to  current  allegntions, 
inquiries  or  investigations  of  scientific 
miscohit'ict  and/or  to  actions  that  PHS 
has  taVr  "  m  connection  with  such 
allegnti:  I's.  inquiries,  investigations,  or 
findinij-    Records  in  this  system  are 
retriever;  ny  the  name  of  the  individual 
who  is  tiie  .subject  of  the  inquiry  or 
investigation. 

ORI  published  the  notification  of  the 
new  Privacy  Act  system  of  records  in 
the  Federal  Register  on  July  19, 1994. 
During  the  comment  period,  ORI 
received  .several  responses  from 
professional  associations.  In  response  to 
their  concerns,  ORI  has  revised  the 
notice.  The  revisions  address  the 
comments  while  permitting  the  ORI  to 
use  the  information  in  the  system  to 
fulfill  its  responsibility  for  responding 
to  allfegations  of  scientific  misconduct  in 
research  supported  by  the  PHS. 

One  of  the  commenters  stated  that 
"ORI  has  neither  the  capability  nor  the 
jurisdiction"  to  provide  information  to 
correct  'inaccuracies  or  misleading 
research  results."  In  response  to  this 
comment.  ORI  changed  the  "Purpo.se" 
section  of  the  notice  to  state  its  use  of 
the  records  in  the  system  of  records 
more  clearly.  The  fourth  purpose 
originally  stated  "to  determine  whether 
results  of  PHS-relafed  research  may  be 
inaccurate  *   *   *."  now  reads  that  the 
system  of  records  is  to  be  used  to 
"determine  whether  results  of  PHS 
related  research  are  falsified,  fabricated, 
plagiarized  or  misrepresented  so  that 
PHS  can  notify  the  scientific  community 
or  others  who  may  rely  on  the  results  of 
those  findings." 

The  majority  of  the  other  objections  to 
the  system  notice  pertain  to  the  routine 
uses  in  the  notice.  Specifically,  the 
commenters  were  concerned  that  the 
system,  as  written,  would  allow  for  "the 
premature  release  of  information  in  the 
system  which  could  seriously  and 
irreparably  undermine  the  careers  of 
innocent  scientists."  In  addition,  there 
was  concern  that  the  new  system  of 
records  may  also  result  in  inappropriate 
dissemination  of  information  before 
there  was  a  finding  of  misconduct. 

In  response  to  the  above  comments, 
ORI  revised  several  of  the  routine  uses. 
The  revisions  narrow  the  scope  of  the 
routine  uses  but  preserve  the  ability  of 
ORI  to  make  disclosures  where  there  is    , 
a  public  need  while  protecting  the 
interest  of  those  who  have  not  yet  been 
found  to  have  committed  scientific 
misconduct. 

Several  commenters  raised  concern 
about  routine  use  4  which  allowed 
release  to  "other  Federal  Agencies  who 
have  supported,  are  supporting  or  are 
considering  support  of  a  research  grant, 
fellowship,  cooperative  agreement  or 


contract  with  an  affected  individual  or 
institution".  The  commenters  believed 
that  this  routine  use  was  inconsistent 
with  the  current  PHS  ALERT  which  was 
modified  to  preclude  disclosure  to  other 
Agencies  until  there  was  a  finding  of 
misconduct.  In  response  to  these 
concerns  and  without  compromising  the 
ability  of  the  ORI  to  conduct  thorough 
oversight  and  investigation  activities 
ORI  has  modified  routirre  use  4  by 
adding  "after  there  is  an  institutional  or 
agency  finding  of  misconduct." 

ORI  modified  the  fifth  routine  use 
which  allows  ORI  to  disclose 
information  to  "any  person  able  to 
provide  information  in  an  inquiry, 
investigation  or  related  proceeding, 
including  the  relevant  PHS-supported 
institution(s).  Federal.  State  and  local 
agencies,  and  the  person(s)  making  the 
allegation,  provided  however,  that  in 
each  case  HHS  determines  that  such 
disclosure  is  necessary."  ORI  still 
retains  the  discretion  to  disclose 
information  to  persons  making  the 
allegations.  This  routine  use  is 
necessary  for  ORI  to  effectively 
interview  witnesses  in  order  to  learn 
necessary  information  for  the  purpo.se  of 
conducting  a  fair  and  objective  inquiry 
and  investigation.  This  routine  use  is 
similar  to  those  used  by  other 
investigative  units  within  the  Federal 
Government.  For  example,  routine  use  5 
is  similar  to  the  routine  use  in  the 
National  Science  Foundation  Privacy 
Act  system  of  records.  NSF-52,  "Office 
of  Inspedor  General  Investigative 
Files",  which  allows  the  NSF  to  disclose 
information  to  nongovernmental  parties 
where  thase  parties  may  have 
information  that  the  Office  of  the 
Inspector  General  (OIG)  seeks  to  obtain 
in  connection  with  an  OIG 
investigation. 

A  commenter  was  concerned  that 
there  was  the  potential  for  premature 
disclosure  of  information  to  "State 
licensing  boards  or  certifying  bodies." 
In  response  to  this  comment,  ORI 
revised  routine  use  6  by  adding  a  phrase 
that  limits  any  disclosure  until  after 
there  is  a  final  agency  finding  of 
misconduct,  thereby,  eliminating  any 
premature  release.  In  addition.  ORI 
added  "Upon  request"  to  routine  use  6 
whirii  authorizes  the  release  of 
information  only  after  there  is  a  request 
from  the  licen.sing  board  or  certifying 
body  for  the  information. 

In  response  to  the  general  concern 
ihat  ORI  was  able  to  release  information 
prematurely.  ORI  revised  routine  use  10. 
Routine  use  10  now  allows  disclosure  to 
professional  journals,  news  media,  other 
publications  and  to  the  public 
c:oncerning  miscondu0  findings  and  the 
need  to  correct  falsified,  fabricated. 


plagiarized,  or  otherwise 
misrepresented  research  results  or 
reports  only  after  there  is  a  final  agency 
finding  of  scientific  misconduct  or 
remedial  actions  have  been  imposed. 

ORI  modified  routine  use  7.  Routine 
use  7  gives  the  ORI  the  discretion  to 
disclose  information  lo  "Institutional 
Review  Boards,  research-sponsoring 
inslitulions,  individuals  re.se3rch 
subjects,  and  the  public  regarding 
information  obtained  or  developed 
through  the  investigation  that,  in  the 
PHS's  judgment,  may  have  implications 
for  individual's  health  or  for  their 
participation  in  a  re.sean:h  study."  In 
addition,  for  the  purpose  of  ensuring 
fairness  to  the  parties,  the  same 
information  that  is  released  to  the 
parties  named  above  will  be  disclosed  to 
the  subject  of  the  investigation. 

We  revised  routine  use  9  to  address 
the  concern  that  contrartors  were  not 
held  to  the  same  standard  as  Federal 
employees  regarding  safeguards  to  be 
afforded  the  records. 

Finally,  a  routine  use  that  allowed 
public  disclosure  of  records  filed  with 
or  generated  by  the  Departmental 
Appeals  Board  (DAB),  HHS  has  been 
deleted  as  unnecessarj'  since  DAB 
records  are  open  to  the  public. 

In  addition  to  revising  the  routine 
uses,  ORI  added  the  following 
introductory  statement:  "Any  disclosure 
pursuant  to  these  routine  uses  will  be 
limited  to  the  minimum  necessary  to 
accomplish  the  purpose  of  the 
disclosure."  This  statement  reinforces 
the  ORI  policy  that  ORI  does  not 
disclo.se  any  information  that  is  not 
necessary  in  order  to  accomplish  a  fair 
and  thorough  inquiry  and  investigation 
or  as  a  means  to  protect  the  public 
interest. 

The  ORI  Privacy  Act  system  notice  is 
consistent  with  established  ORI  practice 
to  protect  the  confidentiality  of  the  ORI 
records  where  investigations  are 
underway  or  individuals  have  been 
exonerated.  ORI  will  continue  to  protect 
the  privacy  of  individuals  and  defend 
the  maintenance  of  confidentiality  in  its 
inquiries  and  investigations. 

These  revisions  respond  lo  the 
concerns  about  the  release  of 
information  from  the  system  while 
permitting  the  ORI  to  use  that 
information  to  fulfill  its  responsibilities. 


Dated:  Derember  22,  1994. 

Ellen  WomBcr, 

Dirt-ctor.  Office  ofOrgpnization  and 
Mannpfment  H^stcms. 
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SYSTEM  NAME: 

Public  Health  Ser\'ice  Records  Related 
to  Inquiries  and  Investigationr,  of 
Scientific  Misconduct,  HHS/OA.SH/ORJ. 

SECURrrv  class>fication: 
None. 

SVSTEM  LOCATION(S): 

Fnr  Intramural  and  Extramural 
Research  Pro<erams:  Office  of  Research 
Integrity,  Rockwall  II,  Suite  700,  5515 
Security  Lane,  Rockville,  Maryland 
20852.  and  at  offices  for  (1)  each  of  the 
Agencv  Extramural  Rasearcli  Integrity 
Officers  (AERIOs).  (2)  each  of  the 
Agencv  Research  Integrity  Liaison 
Officjirs  (ARlLOsj.  (3)  each  of  the 
Agency  Intramural  Research  Integrity 
Officers  f  AIRIOsj  for  those  agencies 
covered  by  this  notice:  (4)  each  ot  the 
NIH  Misf:onduct  Program  Offices  and 
(5)  the  Federal  Records  Centers  fnr 
inactive  rec;ords. 

CATEGORIES  Of  IK40IVI0UALS  COVEREO  BV  THE 
SYSTEM: 

Individuals  who  otb  the  subject  ot 
ailegation(s)  of  scientific  miscondm  t  or 
related  matters.  These  categories 
include:  (1)  Researchers  (uirrently  or 
formerly  employed  by  the  Federal 
Government.  (2)  guest  researchers.  [?) 
Advisory-  Committee  members,  and  (4' 
investigators  or  applicants  for  rose^n  h 
graiit.s.  research  training  grants, 
fellowships,  cooperative  agreements  or 
contracts.  Investigators  may  include 
principal  investigators,  co- investigators, 
program  directors,  trainees,  recipients  nf 
career  awards  or  fellowships,  or  nfhor 
individuals  who  conduct  or  are 
responsible  for  research  orresean  h 
training  funded  by  the  PHS  or  who  :iw 
the  subject  of  applications  for  PHS 
funding.' 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  <u3ntains  nicords  relaied 
to  allegations,  inquiries,  inve.stigations 
findings  of  mis<  onduct  in  science,  or 
actions  that  PHS  has  taken  in 
coni)e«:tion  with  such  allegations, 
inquiries,  investigatiorrs  or  findings. 
Sc  ientific  mis<, onduct  is  defined  ri> 
fabrication,  f.ilsification  plagiarism  or 
other  practic:es  that  seriously  deviate 
from  those  that  are  commonly  aci.^ pied 
within  the  s;:ientific  community  for 
proposing,  conducting  or  reporting 
research.  It  does  not  include  hontr:t 
error  or  hone.st  differences  in 
interpretations  or  judgements  ofd-Jl.?. 
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MAINTENANCE  OF  THE  SYSTEM: 

rities  for  maintaining  the 
Sections  215(b),  301  and  493 
:  Health  Service  Act;  42 
i).  241,  and  289b;  5  U.S.C. 
U.S.C.  3101,  42  CFR  part  50, 
5  CFR  part  76. 


of  this  system  are  to  (1) 
encies  to  discharge 
eir  responsibilities  in 

intramural  and 
esearch  programs  and  in  the 
award,  and  administration 
md  training  awards, 
agreements  and  contracts 

ng  the  rights  and  privacy 
duals  under  investigation 
ality  of  information 
(2)|determine  whether  there  has 
fie  misconduct  in  PHS 
1  esearch;  (3)  assure  the 
applying  for  or  receiving 
lave  appropriate 
for  dealing  with  allegations 
misconduct  and  the 
f  whist leblowers;  (4) 
.'hether  results  or  reports  of 
research  are  falsified, 
nisrepresented,  or 
so  that  PHS  can  notify  the 

munity  or  others  who  may 
results;  (5)  serve  as  a 
and  enable  the  ORI  to 
agency  officials  of  the  status 
of  inquiries  and 
(  ns  so  that  they  may  take 
pf  ropriate  to  each  case;  (fi) 
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investigate  allegations  of  misconduct 
and  take  appropriate  remedial  and 
corrective  actions  with  respect  to 
individuals  who  are  found  to  have 
committed  misconduct;  and  (7)  ensure 
that  inquiries  and  investigations  are 
timely,  thorough,  complete  and 
objective  in  accordance  with  applicable 
Federal  regulations  and  procedures. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM  INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

Any  disclosure  pursuant  to  these 
routine  uses  will  be  limited  to  the 
information  necessary  to  accomplish  the 
purpose  of  the  disclosure: 

1.  To  the  Department  of  Justice,  or  to 
a  court  or  other  tribunal,  when  (a)  the 
Department  of  Health  and  Human 
Services  (HHS),  or  any  component 
thereof;  or  (b)  any  HHS  employee  in  his 
or  her  official  capacity;  or  (c)  any  (HHS) 
employee  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  (or  HHS,  where  it  is  authorized 
to  do  so)  has  agreed  to  represent  the 
employee;  or  (d)  the  United  States  or 
any  agency  thereof  where  HHS 
determines  that  the  litigation  is  likely  to 
affect  HHS  or  any  of  its  components,  is 
a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  court  or  other 
tribunal  is  relevant  and  necessary  to  the 
litigation  and  would  help  in  the 
effective  representation  of  the 
government  party,  provided,  however, 
that  in  each  case  HHS  determines  that 
such  disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

2.  To  qualified  expert(s)  for  the 
purpose  of  obtaining  the  expert's 
assistance  on  matters  pertinent  to  the 
inquiry,  investigation,  or  related  legal 
proceeding. 

3.  To  responsible  officials  of  the 
awardee  institutions  or  organizations, 
when  in  connection  with  an  inquiry, 
investigation  or  finding  of  misconduct 
by  an  individual  previously  or  currently 
employed  by  or  affiliated  with  the 
institution  or  organization,  a  PHS 
agencv  makes  a  finding  or  takes  an 
action  potentially  affecting  research  and 
research  training  awards  to  the 
institution  or  organization. 

4.  To  other  Federal  Agencies  who 
have  supported,  are  supporting  or  are 
considering  support  of  a  research  grant, 
fellowship,  cooperative  agreement  or 
contract  with  an  affected  individual  or 
institution  or  which  have  utilized  or 
relied  on  the  relevant  research  to  the 
extent  that  the  record  is  relevant  and 
necessary  to  the  Agency's  decision  on 
thi!  matter  after  there  is  an  initial 


institutional  or  agency  finding  of 
misconduct. 

5.  To  any  person  able  to  provide 
information  in  an  inquiry,  investigation 
or  related  proceeding,  including  the 
relevant  PHS-supported  institution(s) 
Federal,  State  and  local  agencies,  and 
the  person(s)  making  the  allegation, 
provided  however,  that  in  each  case 
HHS  determines  that  such  disclosure  is 
necessary  in  order  to  conduct  a 
thorough  and  fair  investigation  into 
allegations  of  scientific  misconduct. 

6.  Upon  request  to  a  State  licensing 
board  or  certifying  body  conducting  a 
review  of  the  individual  to  aid  the  board 
or  body  in  meeting  its  responsibility  to 
protect  the  health  of  the  population  in 
its  jurisdiction  or  the  integrity  of  the 
profession  after  there  is  an  agency 
finding  of  misconduct  or  remedial 
actions  have  been  imposed. 

7.  To  Institutional  Review  Boards, 
research-sponsoring  institutions, 
individual  research  subjects,  and  the 
public,  regarding  information  obtained 
or  developed  through  the  investigation 
that,  in  PHS's  judgement,  may  have 
implications  for  individuals'  health  or 
for  their  participation  in  a  research 
study.  The  subject  of  the  investigation 
will  be  provided  with  a  copy  of  the 
information  that  is  released. 

8.  When  a  record  on  its  face,  or  in 
conjunction  with  other  records, 
indicates  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal 
or  regulatory  in  nature,  and  whether 
cMsing  by  general  statute  or  particular 
program  statute  or  by  regulation,  rule  or 
order  issued  pursuant  there  to, 
disclosure  may  be  made  to  the 
appropriate  agency,  whether  Federal, 
foreign,  state,  local,  or  tribal,  or  other 
public  authority  responsible  for 
enforcing  investigating  or  prosecuting 
such  violation  or  charged  with  cniorcing 
or  implementing  the  statute,  or  rule,  or 
regulation,  or  order  issued  pursuant 
thereto,  if  the  information  disclosed  is 
relevant  to  any  enforcement,  regulatory, 
investigative  or  prosecutive 
responsibility  of  the  receiving  entity. 

9.  To  agency  contractors  wno  have 
been  engaged  by  the  agency  to  assist  in 
the  performance  of  a  service  related  to 
this  system  of  records  and  who  need  to 
have  access  to  the  records  in  order  to 
perform  the  activity.  Recipients  shall  bu 
required  to  comply  with  the 
requirements  of  the  Privacy  Act  of  1974 

10.  To  notify  professional  journals, 
news  media,  other  publications  and  the 
public  concerning  misconduct  findings 
and  the  need  to  correct  falsified, 
fabricated,  plagiarized  or  otherwise 
misrepresented  research  results  or 
reports  after  thei^is  a  final  agency 
finding  of  scientific  misconduct  or 


remedial  actions  have  been  imposed.  No 
information  will  be  released  lliat  would 
reveal  a  confidential  source. 

11.  To  the  General  Services 
Admini.stration  (GSA),  after  then?  is  a 
final  agency  action  to  debar,  for  the 
purpose  of  distributing  and  publishing 
that  decision  to  debar. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  TMC  SYSTEIT 

STORAGE: 

Records  are  stored  in  file  folders  and 
on  computer  discs. 

RETREVABitmr: 

Rei:ords  are  retrieved  by  name  of  the 
individual  who  is  the  subject  of  an 
ullegation.  inquiry  or  investigation. 

SAFEGUARDS: 

1.  Authorized  users:  Extramural  and 
intramural  records  in  ORI  are  available 
to  the  system  manager,  to  the  Director, 
ORI.  and  to  other  appropriate  ORI  stafT 
when  they  have  a  need  to  know. 
Records  are  available  to  the  system 
manager,  to  the  Deputy  Director  for 
Intramural  Research,  and  to  other 
appropriate  HHS  officials,  including  the 
Agency  Research  Integrity  Liaison 
Officer  (ARILOs),  the  Agency  Intramural 
Rasearcb  Integrity  Offiirer  (AIRIOs).  and 
the  Misconduct  Program  Officers 
(MPOs)  located  in  the  Bureaus,  Centers, 
and  Divisions  of  the  NIH  that  are 
associated  with  the  allegation,  inquiry 
or  in\'e.stigation  when  there  is  a  net>d  to 
know  in  the  performance  of  their  duties. 

2.  Procedural  safeguards:  For  records 
located  in  the  ORI,  access  is  strictly 
rjsntrolled  by  the  system  manager  and 
the  Director.  ORI.  For  records  located  at 
ihe  other  sites,  access  is  strictly 
controlled  by  the  PHS  Agency  Heads. 
Deputy  Director  for  Intramural 
Research,  the  ARILOs,  the  AIRIOs, 
AERIO.  and  MPOs  and  other 
appropriate  PHS  officials  in  their 
respective  offices.  HHS  employees  who 
receive  disclosures  from  this  system  arc 
informed  that  the  infornaation  is 
confidoritiai.  All  questions  and  inquiries 
from  any  party  should  be  addressed  to 
the  syslem  manager. 

3  Physical  safeguards:  ORI  records 
arc  kept  in  locked  file  cabinet  in  a  room 
that  is  locked  during  non-working 
hours.  Access  to  this  room  is  restricted 
to  specific  personnel.  The  ORI  office  is 


protected  by  access  and  intrusion 
alarms  at  the  front  and  emergency 
entrances.  Access  to  computer  files  are 
protected  through  passwords  and  user- 
invisible  encryption.  Special  measures 
commensurate  with  the  sensitivity  of 
the  record  are  taken  to  prevent 
unauthorized  copying  or  disclosure  of 
the  records.  Records  at  other  locations 
are  protected  from  unauthorizetf  access 
by  PHS  Agency  heads,  the  Deputy 
Dire(,1or  Intramural  Research,  the 
AERIO's  ARILOs,  MPOs.  or  AIRIOs. 

RETENTION  AND  DSPOSAU 

Allegation,  inquiry  and  investigative 
files  are  retained  and  disposed  of  in 
accordance  with  the  OASH  Record 
Control  Schedule. 

SYSTEM  MANAGER  ANO  AOORESS: 

Director,  Division  of  Reseanii 
Investigations.  Office  of  Resean;h 
Integrity.  Rockwall  II,  Suite  700.  5515 
Security  Lane,  Rockville,  Maryland 
20852. 

NOTIFICATXJN  PROCEDURES: 

This  .system  is  exempt  from  aa.ess; 
however,  consideration  will  be  given  to 
requests  addressed  to  the  system 
manager.  For  general  inquiries,  state 
your  name,  the  name  ot  the  institution, 
and  the  date  of  the  award. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requestors  .should  also  reasonably 
specify  the  record  contents  being 
sought. 

CONTESTING  KECORD  PROCEDURES: 

Exempt.  However.  (.onsidt;ration  will 
lie  given  requests  addressed  to  the 
system  manager.  Requests  for 
corrections  should  reasonably  identify 
the  record  and  specify  the  infoimation 
to  be  contested,  the  corrective  aijtion 
sought  and  the  rea.sons  for  the 
corrections  with  supporting 
justification. 

RECORD  SOURCE  CATEGOfflES: 

Information  in  this  system  is 
obtained:  (1)  Directly  from  the 
individual.  (2)  derived  from  materials 
supplied  by  the  individual.  (3J  from 
information  supplied  by  the 
institutions,  informants,  witnesses,  and 
others,  and  (4)  from  existing  government 
files. 


SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

This  system  is  exempted  under 
subsections  (k)(2)  and  (k)(5)  of  the 
Privacy  Act  from  access,  notifitatiun, 
correUiou,  and  amendment  provisions 
of  the  Privacy  Ac1  (5  U.S.C  5.52a  |r)(3), 
(d)(l)-(4).(ej(4)(G)-(H).and(n). 
jFK  ni.( .  95-324  Fili'd  1-5-95;  8:45  aiii| 

BILUNC  CODE  41i»-17-M 


Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  S«!im€« 
(PHS)  publishes  a  list  of  information 
collection  requests  it  has  submitted  lo 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
the  Pa}>erwork  Reduction  Act  (44  U.S.C 
Chapter  35).  Ttie  following  requiists 
have  been  submitted  to  OMB  since  the 
list  was  last  pul)lished  on  Fridav, 
Dec^Miibf  r.  9,  1994. 

(Call  PHS  Reports  Clearance  Offirrr  on 
202-690-7100  for  copies  of  reqiiostj. 

1   Protection  and  Advocacy  for 
Individuals  with  Mental  Illness — 45 
CFR  Part  51— NT RM— New— This 
proposed  rule  provides  guidan<A»  to 
States  regarding  submission  of  annual 
reports  on  the  activities  of  protection 
and  advot;acy  programs,  as  requir»'d 
under  se<;tion  10824  of  the  Protet.tion 
and  Advo<;acy  of  Individuals  with 
Mental  Illness  Act.  Annual  reporting 
requirements  and  assot.iated  burden  are 
currently  approved  under  OMB  control 
number  0930-0169.  Respondents:  St;.:e. 
local  and  tribal  government.  Not-for- 
profit  institutions:  Number  of 
Respondents:  1;  Number  of  Respoiis«*s 
per  Respondent:  1;  Average  Burden  per 
Respon.se:  1  hour;  Estimated  Annual 
Burden:  1  hour. 

2.  Data  Collection  and  Reporting 
Requirements  for  Healthy  Schools, 
Healthy  Communities  Program — New  — 
Grantees  funded  under  the  Healthy 
Schools.  Healthy  Communities  program 
will  be  required  to  report  information 
on  students  who  receive  .services,  types 
of  services,  services  utilization  ard 
health  status.  This  information  will  hi- 
used  to  e\aluate  the  impact  of  the 
program  on  program  gonls  such  as 
improving  access  to  care.  Respondents: 
Not-for-profit  institutions. 


Title 


Data  coltection 


Number  of 
respofxJenis 


27 


Number  of 
responses 
per  respond- 
ent 


477 


Average 

burden  per 

response 

(iTOurs) 


.2hr. 


JMI 
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Estimated  T 
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Title 


Number  of 
respondents 


27 


Number  of 
responses 
per  respond- 
ent 


Average 

burden  per 

response 

(hours) 


.5hr. 


3tal  Annual  Burden:  2,658  6  hours. 


Lymphoc;  te  Alternations  in  Pesticide 
Applicators  pxposed  to  2,  4- 
Dichlorophe  noxyacetic  Acid — New — 
Information  an  e.xposure  to  pesticides, 
alcohol,  tobiicco,  and  x-ray  will  be 


obtained  by 
County  Nox 


interviews  from  Kansas 
ous  Weed  Department 


employees. '  'he  information  plus 
biologic  san  pies  will  be  needed  to 
assess  po.ssi  >le  mechanisms  of  2,4-D.  a 
suspected  circinogen.  Respondents: 
Individuals  jr  households,  State  local  or 


Application  [for  Individual  National  Research  Service  Award]  

Continuation  (of  an  Individual  National  Research  Service  Award] 


Initial 

Application  foi 
Activation  Notjce 
Termination 
Paytjack  Agrejement 
Annual  Payba  Dk 
Reference 


Le  ters 


Estimated  1  otal  Annual  Burden  95,080  hours. 


cdmment 


id  It 


.sent 


lei 


Written 
recommen 
proposed  in 
should  be 
notice  direc 
designated 
address: 
Shaiinah  Kos  > 
Human  Resoi  rv 
Executive  Off 
Washington, 

Dated:  Jam 
James  Scanli^, 
Director.  Di 
Health  Plana 
(FR  Doc.  95-: 

BILUNG  CODE 


tribal  government;  Numbers  of 
Respondents:  1.30;  Number  of  Responses 
Per  Respondent:  7;  Average  Burden  per 
Response:  .21  hour;  Estimated  Annual 
Burden:  194  hours. 

4.  Individual  National  Research 
Service  Award  and  Related  Forms — 
0?)25-0002  (Revision)— The  PHS  41G-1 
and  PHS  416-9  are  used  by  individuals 
to  apply  for  direct  research  training 
support.  Awards  are  made  to  individual 
applicants  for  specified  training 


proposals  in  biomedical  and  behavioral 
research,  selected  as  a  result  of  a 
national  competition.  The  other  related 
forms  are  used  by  these  individuals  to 
activate,  terminate,  and  provide  for 
payback  of  a  National  Research  Service 
Award.  Respondents:  Individuals  of 
households.  State  or  local  governments. 
Businesses  or  other  for-profit.  Federal 
agencies  or  employees.  Non-profit 
institutions.  Small  businesses  or 
organizations. 


Title 


ice 
len 
Activities  Certification 


Number  of 
respondents 


3,356 
1,489 
1.207 
7.937 
2.592 
17.000 
10,068 


Number  of 
responses 
per  respond- 
ent 


Average 

burden  per 

response 

(hours) 


20  hrs. 
7hrs. 
.0835  hr. 
.501  hr. 
.0835  hr. 
.3334  hr. 
.7515  hr. 


ts  and 
ions  concerning  the 
brmation  collections 

within  30  days  of  this 
ly  to  the  OMB  Desk  Officer 
ow  at  the  following 


es  and  Housing  Branch.  \'ew 
ce  Building.  Room  10235. 
X:  20503. 
ry  3.  1995. 

vifion  of  Data  Policy.  Office  of 
ng  and  Evaluation. 

28  Filed  1-5-95;  8:45  am] 


I  160-17-M 


Social  Security  Administration 

Privacy  Actlof  1974  Report  of  New 
Routine  Uso 

agency:  So<  ial  Security  Administration 
(SSA).  Department  of  Health  and 
Human  Sen  ices  (HHS). 
ACTION:  Nev  Routine  Use. 


SUMMARY:  Ir  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a(e)(ll)).  we 
are  issuing  )ublic  notice  of  our  intent  to 
establish  a  i  lew  routine  use  of 
information  maintained  in  the  systems 


of  records  entitled  "Master  Files  of 
Social  Security  Number  Holders.  HHS/ 
SSA/OSR.  09-^0-0058,"  "Master 
Beneficiary  Record,  HHS/SSA/OSR.  09- 
60-0090."  and  "Supplemental  Sei:urity 
Income  Record,  HHS/SSA/OSR,  09-60- 
0103." 

The  proposed  routine  use  will  permit 
SSA  to  disclo.se  to  the  public  corrected 
data  concerning  the  life  status  of 
individuals  previously  incorrectly 
identified  as  deceased  on  one  or  more 
of  the  systems  of  record  cited  above  and 
made  available  to  the  public  with 
information  extrarted  from  these 
systems  through  SSA's  Death  Master 
File  (DMF).  This  is  consistent  with  the 
requirements  of  the  Privacy  Act  (5 
U.S.C.  552a)  to  maintain  all  records 
with  accuracy,  relevance,  timeliness, 
and  completeness  (5  U.S.C.  552a(e)(5)), 
and  to  establish  safeguards  to  insure  the 
integrity  of  records  against  substantial 
harm,  embarrassment,  inconvenience,  or 
unfairness  that  might  result  to  any 
individual  on  whom  information  is 
maintained  (5  U.S.C.  552a(e)(10)). 

We  invite  public  comments  on  this 
publication. 

DATES:  The  proposed  routine  use  will 
become  effective  as  proposed  without 
further  notice  on  January  23,  1995, 
unless  we  receive  comments  on  or 


before  that  date  which  would  warrant 
our  preventing  the  routine  use  from 
taking  effect. 

ADDRESSES:  Interested  individuals  may 
comment  on  this  proposal  by  writing  to 
the  SSA  Privacy  Officer.  Social  Security 
Administration.  3-A-6  Operations 
Building,  6401  Security  Boulevard, 
Baltimore,  Mar)'land  21235.  All 
comments  received  will  be  available  for 
public  inspection  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Kattler,  Social  Insurance 
Specialist,  3-D-l  Operations  Building, 
Standards  and  Compliance  Branch, 
Office  of  Disclosure  Policy,  6401 
Security  Boulevard,  Baltimore, 
Maryland  21235,  telephone  410-965- 
1738. 

SUPPLEMENTARY  INFORMATION: 

I.  Discussion  of  the  Proposed  Routine 
Use 

SSA  discloses  information  on 
deceased  individuals  in  various  SSA 
systems  of  records  from  a  consolidated 
"Death  Master  File"  (DMF).  created  to 
provide  a  means  of  servicing  requests 
made  under  the  Freedom  of  Information 
Act  (5  U.S.C.  552)  for  a  list  of  all 
deceased  individuals  in  SSA  records. 
The  records  of  deceased  individuals  are 


not  protected  from  disclosure  by  the 
Privacy  Act  (20  CFR  401.350).  The  DMF 
contains  the  following  information  on 
each  decedent,  if  the  data  are  available 
to  SSA: 

Social  Security  Number 

Last  Name 

First  Name 

Date  of  Death 

Date  of  Birth 

State/County  Code  of  Residence 

Zip  Code — Last  Residence 

Zip  Code — Lump  Sum  Payment 

Occasionally,  living  individuals  are 
erroneously  included  in  the  DMF  (e.g., 
due  to  inaccurate  death  reports  or 
inaccurate  data  input).  DMF  customers 
are  warned  that  not  all  of  the 
information  is  verified  and  SSA  does 
not  guarantee  the  accuracy  of  the  DMF. 
Nonetheless,  living  individuals  have 
complained  to  SSA  that  they  were 
erroneously  reported  as  deceased  to 
DMF  customers,  such  as  insuranco 
companies,  financial  institutions  and 
credit  agencies.  This  has  resulted  in 
insurance  termination,  denial  of  credit, 
embarrassment,  inconvenience  and 
other  harm,  both  tangible  and  intangible 
to  the  individuals  involved.  The 
proposed  routine  use  would  allow  SSA 
to  routinely  issue  timely  notices  of 
correction  to  DMF  customers  if  and 
when  SSA  corrects  its  own  records. 
Such  notices  would  not  be  dependent 
upon  or  require  the  consent  of  affected 
individuals. 

II.  Compatibility  of  the  Proposed 
Routine  Use 

We  are  proposing  this  routine  use  in 
accordance  with  the  Privacy  Act  (5 
U.S.C.  552a(b)(3))  and  our  disclosure 
regulation  (20  CFR  part  401).  We 
disclose  information  for  routine  uses 
where  necessary  to  carry  out  SSA's 
programs.  Inherent  in  this  is  the 
responsibility  of  maintaining  the 
records  for  SSA's  programs  with 
accuracy,  relevance,  and  timeliness  and 
to  ensure  against  harm  and 
embarrassment  to  individuals  resulting 
from  any  inaccuracies  in  SSA's  records 
as  required  by  5  U.S.C.  552a(e)  (5)  and 
(10).  We  believe  this  responsibility  for 
accuracy  outweighs  any  concern  that 
the  correction  of  a  record  that  was 
disclosed  because  it  was  incorrectly 
believed  that  the  individual  was 
deceased  might  constitute  an  improper 
disclosure  concerning  a  living 
individual.  The  greater  potential  harm 
to  the  individual  would  result  if  the 
initial  error  were  allowed  to  continue. 

III.  EfTect  of  the  Proposed  Routine  Use 
on  Individuals 

We  will  disclose  information  under 
the  proposed  routine  use  only  to 
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recipients  of  the  DMF  to  corred 
erroneous  inclusion  of  individuals  in 
the  DMF.  The  intention  is  to  expedite 
notification  of  DMF  corrections  and  to 
minimize  any  harm  to  affected 
individuals  that  might  result  from 
action  of  DMF  recipients  that  is  based 
on  erroneous  inclusion  in  the  DMF  (e.g., 
termination  of  insurance,  denial  of 
credit).  We  do  not  believe  that  the 
routine  use  will  have  any  unwarranted 
effects  on  the  rights  or  privacy  interests 
of  individuals. 

IV.  Minor  Revisions  to  the  System  of 
Records 

We  are  also  correcting  a  few  self- 
evident  errors  for  purposes  of  n((:ura(  y. 

Dated:  December  6. 199-1. 
Shirley  S.  Chater, 

Commissioner  of  Social  Security. 

09-60-0058 
SYSTEM  NAME: 

Master  Files  of  Social  Security 
Number  (SSN)  Holders  and  SSN 
Applications.  HHS/SSA/OSR. 

SECURITY  classification: 

None. 

SYSTEM  LOCATIONS: 

Social  Security  Administration.  Office 
of  Systems  Operations,  6401  Se<;urity 
Boulevard,  Baltimore,  MD  21235;  Social 
Security  Administration,  Office  of 
Central  Records  Operations,  Metro  West 
Building,  300  N.  Greene  Street. 
Baltimore.  MD  21201. 

Records  may  also  be  maintained  at 
contractor  sites  (contact  the  system 
manager  at  the  address  below  to  obtain 
contractor  addres.ses). 

CATEGORIES  OF  INOIVIOUALS  COVEREO  BY  THE 
SYSTEM: 

This  system  contains  a  rec  ord  of  each 
individual  who  has  applied  for  and 
obtained  an  SSN  and  of  each  individual 
whose  application  was  supported  by 
documents  which  are  suspected  to  be 
fraudulent  and  are  being  verified  with 
the  issuing  agency,  or  have  been 
determined  to  be  fraudulent. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  all  of  the 
information  received  on  original 
applications  for  SSNs  (e.g.,  name,  date 
and  place  of  birth,  sex,  both  parents" 
names,  and  race/ethnic  data),  and  any 
changes  in  the  information  on  the 
applications  that  are  submitted  by  the 
SSN  holders.  It  also  contains 
applications  supported  by  evidence 
suspected  or  determined  to  be 
fraudulent,  along  with  the  mailing 
addresses  of  the  individuals  who  filed 
such  applications  and  descriptions  of 


the  documentation  which  they 
submitted.  Cross-references  may  be 
noted  where  multiple  numbers  have 
been  issued  'o  the  same  individual  and 
an  indicatioii  may  be  shown  that  a 
benefit  claim  has  been  made  under  a 
particular  SSN(s). 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Sections  205(a)  and  205(c)(2)  of  the 
Act. 

PURPOSE{S): 

liilormatjon  in  this  system  is  used  by 
SSA  to  assign  SSNs.  The  information 
also  is  used  for  a  number  of 
administrative  purposes,  such  as: 

•  By  SSA  components  for  various 
title  II,  XVI,  and  XVIII  claims  purposes 
inc:!iiding  usage  of  the  SSN  itself  as  a 
case  control  number  and  a  secondarv 
benefif :iar>'  'xoss-reference  control 
number  for  enforcement  purposes  and 
use  of  the  SSN  record  data  for 
verification  of  claimant  identity  factors 
and  for  other  claims  purposes  related  to 
establishing  benefit  entitlement; 

•  By  SSA  as  a  basic  control  for 
retained  earnings  information; 

•  By  SS.A  as  a  basic  control  and  data 
soun:e  to  prevent  issuance  of  multiple 
SSNs: 

•  .As  the  means  to  identify  reported 
names  or  SSNs  on  earnings  reports: 

•  For  resolution  of  earnings 
dis(  repancy  cases; 

•  For  statistical  studies; 

•  By  the  HHS,  Office  of  Inspector 
General,  Office  of  Audit  Services,  for 
auditing  benefit  payments  under  So<  i.nl 
Seciiritv  programs; 

•  By  the  HHS  OCSE  for  locating 
parents  who  owe  child  support: 

•  By  the  National  Institute  of 
Oct.upational  Safety  and  Health  for 
epidemiological  research  studies 
required  by  the  Occupational  Safety  and 
Health  Act  of  1974; 

•  By  the  SSA  Office  of  Refugee 
Resettlement  for  administering  Cuban 
refiigee  assistance  payments:  and 

•  By  the  HHS  HCFA  for 
administering  Title  XVIII  claims. 

Information  in  this  system  is  also 
used  by  SSA  to  prevent  the  processing 
of  an  SSN  c:ard  application  for  an 
individual  whose  application  is 
identified  as  having  been  supported  by 
evidence  that  either: 

•  Is  suspect  and  being  verified,  or 

•  Has  been  determined  to  be 
fraudulent. 

With  this  system  in  place,  clerical 
investigation  and  intervention  is 
required.  Social  Security  offices  are 
alerted  in  case  an  applicant  attempting 
to  obtain  an  SSN  might  visit  other 
offices  and  might  attempt  to  find  one 
which  would  unwittingly  accept 
fraudulent  documentation. 
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ROUTINE  USES  04  RECORDS  MAIh^AINED  IN  THE 
SYSTEM,  INCLUOlio  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

Uisdosure  nay  be  made  for  routine 
uses  as  indica  ed  below: 

1.  Employeis  are  notified  of  the  SSNs 
of  employees  n  order  to  complete  their 
records  for  re[  orting  wage.s  to  SSA 
pursuant  to  th  3  FIC\  and  section  218  of 
the  Act. 

2.  To  State  i  welfare  agencies,  upon 
written  reque<t.  of  the  SSNsof  AFDC 
applicants  or  i  ecipients. 

3.  To  the  DC  (f ,  Federal  Bureau  of 
Investigation  jnd  United  States 
.•\ttorncys.  for  investigating  and 
prosecuting  v  olations  of  the  Act. 

4.  To  the  D(  >J.  Immigration  and 
.\aturalizatior  Ser\'ice.  for  the 
identification  and  location  of  aliens  in 
tlie  United  SU  tes  pursuant  to  requests 
received  under  section  290(c]  of  the 
Immigration  a  nd  Nationality  Act  (8 
LI.S.C.  1360(c  ). 

5.  To  a  cont  -actor  for  the  purpose  of 
(.ollating.  evaluating,  analyzing, 
aggregating  or  otherwise  refining 
re<:ords  when  SSA  contracts  with  a 
private  firm.  (  The  contractor  shall  be 
reOjuired  to  m  lintain  PA  safeguards  with 
respect  to  sue  i  records.) 

6.  To  RRB  f  )r: 

(a)  Adminis  tering  provisions  of  the 
Railroad  Reliiement  and  Social  Security 
.Acts  relating  I  d  railroad  employment; 
and 

(b)  Adminii  tering  the  Railroad 
Uiiemployme  it  Insurance  Act. 

7.  To  the  D<  partment  of  Energy  for  its 
study  of  the  Ung-term  effects  of  low- 
level  radiatioi  i  exposure. 

K.  To  the  D<  partment  of  the  Trea.su  rv 
for: 

(a)  Tax  adm  inistration  as  defined  in 
set-tion  6103  df  the  IRC  (2R  U.S.C.  B103). 
and 

(b)  Investigi  ting  the  alleged  theft, 
forgery,  or  un  awful  negotiation  of 
.Social  Securil  y  checks. 

n.  To  a  conj  ressional  office  in 
response  to  a  i  inquiry  from  the  office 
made  at  the  n  quest  of  the  subject  of  a 
record. 

10.  To  the  I  leparlment  of  State  for 
administering  the  Act  in  foreign 
countries  tlirc  ugh  facilities  and  services 
f)f  that  agenc). 

11.  To  the  ;  imerican  In.stitutc  of 
Taiwan  for  ac  ministering  the  .^ct  on 
Taiwan  Ihrou  ;h  facilities  and  services  of 
that  agency. 

12.  To  VA,  Philippines  Regional 
Office,  for  adi  ninistering  the  Act  in  the 
Philippines  tlirough  facilities  and 
ser\  ices  of  t)i  it  agency. 

1 3.  To  the  I  tepartment  of  the  Interior 
for  administe  ing  the  Act  in  the  Trust 
Territory  of  tlie  Pacific  Islands  tlirough 
!:i<:ilities  and  ^rvices  of  that  agency. 


JMI 


14.  To  the  Department  of  Labor  for: 

(a)  Administering  provisions  of  the 
Black  Lung  Benefits  Act;  and 

(b)  Conducting  studies  of  the 
effectiveness  of  training  programs  to 
combat  poverty. 

15.  To  DVA  for  the  following 
purposes: 

(a)  For  the  purpose  of  validating  SSNs 
of  compensation  recipients/pensioners 
in  order  to  provide  the  release  of 
accurate  pension/compensation  data  by 
VA  to  SSA  for  Social  Security  program 
purposes:  and 

(b)  Upon  request,  for  purposes  of 
determining  eligibility  for  or  amount  of 
VA  benefits,  or  verifying  other 
information  with  respect  thereto. 

IR.  To  Federal  agencies  which  use  the 
SSN  as  a  numerical  identifier  in  their 
recordkeeping  systems,  for  the  purpose 
of  validating  SSNs. 

17.  To  the  DOJ,  to  a  court,  to  another 
tribunal,  or  to  another  party  before  such 
tribunal,  when: 

(a)  SSA,  or  any  component  thereof;  or 

(b)  Any  SSA  employee  in  his/her 
official  capacity;  or 

(c)  Any  SSA  employee  in  his/her 
individual  capacity  when  DOJ  (or  SS.-\ 
when  it  is  authorized  to  do  so)  has 
agreed  to  represent  the  employee;  or 

(d)  The  United  States  or  any  agenc:y 
thereof  when  SSA  determines  that  the 
litigation  is  likely  to  affect  the 
operations  of  SSA  or  any  of  its 
components 

is  a  party  to  litigation  or  has  an  intere.st 
in  such  litigation,  and  SSA  determines 
that  the  use  of  such  records  by  DOJ,  the 
tribunal,  or  other  party  before  such 
tribunal  is  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  in 
each  case,  SSA  determines  that  such 
di.sclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

Wage  and  other  information  that  is 
subie<.t  to  disclosure  provisions  of  the 
IRC  will  not  be  disclcsed  imder  this 
routine  use  unless  disclosure  is 
expressly  permitted  by  the  IRC. 

18.  To  State  audit  agencies  for 
auditing  State  supplementation 
payments  and  Medicaid  eligibility 
consideration.s. 

19.  To  the  Social  Security  agency  of 
a  foreign  country,  to  carry  out  the 
purpose  of  an  international  Social 
Security  agreement  entered  into 
between  the  United  States  and  the  other 
country,  pursuant  to  section  233  of  the 
Act. 

20.  To  Federal,  State,  or  local  agencies 
(or  agents  on  their  behalf)  for  the 
purpose  of  validating  SSNs  used  in 
administering  cash  or  noncash  income 
maintenance  programs  or  health 


maintenance  programs  (including 
programs  under  the  Act). 

21.  To  third  party  contacts  when  the 
party  to  be  contacted  has,  or  is  expected 
to  have,  information  which  will  verify 
documents  when  SSA  is  unable  to 
determine  if  such  documents  are 
authentic. 

22.  Upon  request,  information  on  the 
identity  and  loc^ition  of  aliens  may  be 
dist:losed  to  the  DOJ.  Criminal  Division. 
Office  of  Special  Investigations,  for  tho 
purpose  of  detecting,  investigating,  and. 
when  appropriate,  taking  legal  action 
against  suspected  Nazi  war  criminals  in 
the  United  States. 

23.  To  the  Selective  Service  System 
for  the  purpose  of  enforcing  draft 
registration  pursuant  to  the  provisions 
of  the  Military  Selective  Service  Act  (50 
U.S.C.  App.  462,  as  amended  by  section 
916  of  Pub.  L.  97-86). 

24.  To  contractors  and  other  Federal 
agencies,  as  necessary,  for  the  purpose 
of  assisting  SSA  in  the  efficient 
administration  of  its  programs.  We 
contemplate  disclosing  information 
under  this  routine  use  only  in  situations 
in  which  SSA  may  enter  into  a 
contractual  or  similar  agreement  with  a 
third  party  to  assist  in  accomplishing  an 
agency  function  relating  to  this  system 
of  records. 

25.  Validated  SSN  information  may  be 
disclosed  to  organizations  or  agencies 
such  as  prison  systems  that  are  required 
by  law  to  furnish  SSA  with  SSN 
information. 

26.  Nontax  return  information  that  is 
not  restricted  from  disclosure  by  Federal 
law  may  be  disclosed  to  GSA  and  NARA 
for  the  purpose  of  conducting  records 
management  studies  with  respect  to 
their  duties  and  responsibilities  under 
44  U.S.C.  2904  and  2906.  as  amended  by 
the  NARA  Act  of  1984. 

27.  Di.sc:losure  of  SSNs  and  dates  of 
birth  may  be  made  to  VA  or  third  parties 
under  contract  to  that  agency  for  the 
purpose  of  conducting  DVA  medical 
research  and  epidemiological  studies. 

28.  SSN  information  may  be  disclosed 
to  OPM  upon  receipt  of  a  request  from 
that  agency  in  accordance  with  5  U.S.C. 
H347(m)(3),  when  OPM  nee<ls  the 
information  in  administering  its  pension 
program  for  retired  Federal  Civil  Service 
employees. 

29.  Upon  request  by  the  Department 
of  Education,  SSNs  which  are  provided 
by  students  to  postsecondary 
educational  institutions  may  l>e  verified 
as  required  by  Title  IV  of  the  Higher 
Filucation  Act  of  1965  (20  U.S.C.  1091). 

30.  To  student  volunteers  and  other 
workers,  who  technically  do  not  have 
the  status  of  Federal  employees,  when 
they  are  performing  work  for  SSA  as 
.uithorized  by  law,  and  they  need  access 


to  personally  identifiable  information  in 
SSA  records  in  order  to  perform  their 
assigned  Agency  functions. 

31.  To  Federal.  State,  and  local  law 
enforcement  agencies  and  private 
security  contractors,  as  appropriate, 
information  necessary; 

(a)  To  enable  them  to  protect  the 
safety  of  SSA  employees  and  customers, 
the  s:'curity  of  the  SSA  workplace  and 
the  operation  of  SSA  facilities,  or 

(b)  To  assist  investigations  or 
prosecutions  with  respect  to  activities 
that  affect  such  safety  and  security  or 
activities  that  disrupt  the  operation  of 
SSA  facilities. 

32.  Corrections  to  information  that 
resulted  in  erroneous  inclusion  of 
individuals  in  the  Death  Master  File 
(DMF)  may  be  disclosed  to  recipients  of 
erroneous  DMF  information. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  In  this  system  are  maintained 
in  paper  form  (e.g..  paper  lists,  punch 
cards.  Forms  SS-5  (Application  for  an 
SSN).  and  systems  generated  forms); 
magnetic  media  (e.g..  magnetic  tape  and 
disc  with  on-line  access);  and  in 
microfilm  and  microfiche  form. 

RETRIEVABIUTY: 

Records  of  SSN  holders  are  indexed 
by  both  SSN  and  name.  Records  of 
applications  that  have  been  denied 
because  the  applicant  submitted 
fraudulent  evidence,  or  that  are  being 
verified  because  the  evidence  is 
suspected  to  be  fraudulent,  are  indexed 
either  by  the  applicant's  name  plus 
month  and  year  of  birth,  or  by  the 
applicant's  name  plus  the  eleven-digit 
reference  number  of  the  disallowed 
application, 

SAFEGUARDS: 

Safeguards  for  automated  records 
have  been  established  in  accordance 
with  the  Systems  Security  Handbook. 
This  includes  maintaining  the  magnetic 
tapes  and  discs  within  a  secured 
enclosure  attended  by  security  guards. 
Anyone  entering  or  leaving  this 
enclosure  must  have  a  special  badge 
issued  only  to  authorized  personnel. 

For  computerized  records 
electronically  transmitted  between  CO 
and  FO  locations  (including 
organizations  administering  SSA 
programs  under  contractual 
agreements),  safeguards  include  a  lock/ 
unlock  password  system,  exclusive  use 
of  leased  telephone  lines,  a  terminal- 
oriented  transaction  matrix,  and  an 
audit  trail.  All  microfilm,  microfiche, 
and  paper  files  are  acce.ssible  only  by 


authorized  personnel  who  have  a  need 
for  the  records  in  the  performance  of 
their  official  duties. 

Expansion  and  improvement  of  SSA's 
telecommunications  systems  has 
resulted  in  the  acquisition  of  terminals 
equipped  with  physical  key  locks.  The 
terminals  also  are  fitted  with  adapters  to 
permit  the  future  installation  of  data 
encryption  devices  and  devices  to 
permit  the  identification  of  terminal 
users. 

RETENTION  AND  DISPOSAL: 

All  paper  forms  are  retained  for  5 
years  after  they  have  been  filmed  or 
entered  on  tape  and  the  accuracy  has 
been  verified.  They  then  are  destroyed 
by  shredding.  All  tape,  discs,  microfilm, 
and  microfiche  files  are  updated 
periodically.  Out-of-date  magnetic  tapes 
and  discs  are  erased.  Out-of-date 
microfiches  are  disposed  of  by  applving 
heat. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director,  Division  of  Data  Support  and 
Enumeration,  Office  of  Systems 
Requirements.  Social  Security 
Administration.  6401  Security 
Boulevard,  Baltimore,  MD  21235. 

NOTIFICATION  PROCEDURES: 

An  individual  can  determine  if  this 
system  contains  a  record  pertaining  to 
him/her  by  providing  his/her  name, 
signature,  and  SSN  to  the  address 
shown  under  "System  Manager"  above. 
(Furnishing  the  SSN  is  voluntary,  but  it 
makes  searching  for  an  individual's 
record  easier  and  avoids  delay.)  If  the 
SSN  is  unknown  or  no  SSN  has  been 
assigned  because  the  evidence 
presented  with  the  application  is  being 
verified  or  has  been  determined  to  be 
fraudulent,  the  individual  should 
provide  name,  signature,  date  and  place 
of  birth,  sex,  mother's  birth  name,  and 
father's  name,  and  evidence  of  identity. 
These  procedures  are  in  accordance 
with  HHS  Regulations,  45  CFR  part  5b. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures.  Also, 
requesters  should  reasonably  specify  the 
record  contents  which  they  are  seeking. 
These  procedures  are  in  accordance 
with  HHS  Regulations,  45  CFR  part  5b. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification  procedures 
above.  Also,  requesters  should 
reasonably  identify  the  record,  specify 
the  information  which  they  are 
contesting,  and  state  the  corrective 
action  sought  and  the  reasons  for  the 
correction,  with  supporting  justification 
showing  how  the  record  is  incomplete, 
untimely,  inaccurate,  or  irrelevant. 


These  procedures  are  in  accordance 
with  HHS  Regulations,  45  CFR  part  5b. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  is  obtained 
from  SSN  applicants  (or  individuals 
acting  on  their  behalQ.  The  SSN  itself  is 
assigned  to  the  individual  as  a  result  of 
internal  processes  of  this  system. 

SYSTEM  EXEMPTIONS  FROM  CERTAIN  PROVISIONS 
Of  THE  ACT: 

None. 
09-60-0090 
SYSTEM  NAME: 

Master  Beneficiary  Record  (MBR). 
HHS/SSA/OSR. 

SECURrrY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Social  Security  Administration,  Offi<.e 
of  System  Operations,  6401  Security 
Boulevard,  Baltimore,  MD  21235. 

CATEGORIES  OF  INDfVIOUALS  COVERED  BY  THE 
SYSTEM: 

.Ml  Social  Security  beneficiarierwho 
are  or  were  entitled  to  receive 
Retirement  and  Survivors  Insurance 
(RSI),  or  Disability  Insurance  (DI) 
benefits,  including  individuals  who 
have  received  a  RSI  or  DI  payment  since 
November  1978  even  if  their  payment  is 
not  part  of  an  ongoing  award  of  benefits; 
individuals  (nonclaimanfs)  on  whose 
earnings  records  former  spouses  apply 
for  RSI  or  DI  benefits;  persons  who  are 
only  enrolled  in  the  Hospital  and/or 
Supplementary  Medical  Insurance  (SMI) 
programs;  and  claimants  whose  benefits 
have  been  denied  or  disallowed. 

The  system  also  contains  short 
references  to  records  for  persons 
entitled  to  Supplemental  Security 
Income  payments,  Black  Lung  benefits 
or  Railroad  Retirement  Board  (RRB) 
benefits. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  MBR  contains  information  about 
each  claimant  who  has  applied  for  RSI 
or  DI  benefits,  or  to  be  enrolled  in  the 
Hospital  or  SMI  programs:  a  record  of 
the  amount  of  Federal  tax  withheld  on 
benefits  paid  to  nonresident  aliens;  and 
the  aggregate  amount  of  benefit 
payments,  repayments  and  reductions 
with  respect  to  an  individual  in  a 
calendar  year.  A  record  is  maintained 
under  each  individual's  Social  Security 
Number  (SSN).  However,  if  the 
individual  has  filed  on  another  person's 
SSN,  only  a  short  "pointer"  record  is 
maintained.  Personal  and  general  data 
about  the  claim  is  maintained  under  tl.f> 
SSN  of  that  claim.  Data  about  the 
claimant  can  be  accessed  using  the 
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RECORDS  MAINTUNEO  IN  T>1E 
CATEGORIES  Of  USERS  AND 
SUCH  USES: 

I  lay  be  made  for  routine 
below: 


1.  To  applicants  or  claimants, 
prospective  applicants  or  claimants 
(other  than  the  data  subject),  their 
authorized  represent^ves  or 
repre-sentative  payees  to  the  extent 
necessary  to  pursue  Social  Security 
claims  and  to  representative  payees, 
when  the  information  pertains  to 
individuals  for  whom  they  serve  as 
representative  payees,  for  the  purpose  of 
assisting  SSA  in  administering  its 
representative  payment  responsibilities 
under  the  Act  and  assisting  the 
representative  payees  in  performing 
their  duties  as  payees,  including 
receiving  and  accounting  for  benefits  for 
individuals  for  whom  they  serve  as 
payees. 

2.  To  third  party  contacts  in  situations 
where  the  party  to  be  contacted  has.  or 
is  expected  to  have,  information  relating 
to  the  individual's  capability  to  manage 
his/her  affairs  or  his/her  eligibility  for. 
or  entitlement  to.  benefits  under  the 
Social  Security  program  when: 

(a)  The  individual  is  unable  to 
provide  information  being  sought.  An 
individual  is  considered  to  be  unable  to 
provide  certain  types  of  information 
when: 

(1)  He/she  is  incapable  or  of 
questionable  mental  capability: 

(2)  He/she  cannot  read  or  write: 

(3)  He/she  cannot  afford  the  cost  of 
obtaining  the  information; 

(4)  He/she  has  a  hearing  impairment, 
and  is  contacting  S.SA  by  telephone 
through  a  telecommunications  relay 
system  operator; 

(5)  A  language  barrier  exists;  or 

(6)  The  custodian  of  the  information 
will  not.  as  a  matter  of  policy,  provide 
it  to  the  individual;  or 

(b)  The  data  are  needed  to  establish 
the  validity  of  evidence  or  to  verify  the 
accuracy  of  information  presented  by 
the  individual,  and  it  concerns  one  or 
more  of  the  following: 

(1)  His/her  eligibility  for  benefits 
under  the  Social  Security  program: 

(2)  The  amount  of  his/her  benefit 
pay-menf ;  or 

(3)  Any  case  in  which  the  evidence  is 
being  reviewed  as  a  result  of  suspected 
fraud,  concern  for  program  integrity, 
qur.lity  appraisal,  or  evaluation  and 
niea.surement  activities. 

3.  To  third  party  contacts  where 
net:essary  to  establish  or  verify 
information  provided  by  representative 
payees  or  payee  applicants. 

4.  To  a  person  (or  persons)  on  the 
rolls  when  a  claim  is  filed  by  another 
individual  which  is  adverse  to  the 
person  on  the  rolls: 

(a)  An  award  of  benefits  to  a  new 
claimant  precludes  an  award  to  a  prior 
claimant;  or 

(b)  An  award  of  benefits  to  a  new 
claimant  will  reduce  the  benefit 


payments  to  the  individual(s)  on  the 
rolls;  but  only  for  information 
concerning  the  facts  relevant  to  the 
interests  of  each  party  in  a  claim. 

fi.  To  the  Department  of  the  Treasury 
for: 

(a)  Collecting  Social  Security  taxes  or 
as  otherwi.se  pertinent  to  tax  and  benefit 
payment  provisions  of  the  Act 
(including  SSN  verification  services): 

(b)  Investigating  the  alleged  theft 
forgery,  or  unlawful  negotiation  of 
Social  Security  checks; 

(c)  Determining  the  Federal  tax 
liability  on  Social  Security  benefits 
pursuant  to  26  U.S.C.  6050F.  The 
information  disclosed  will  consist  of  the 
following: 

(1)  The  aggregate  amount  of  Social 
Security  benefits  paid  with  respect  to 
any  individual  during  any  calendar 
year; 

(2)  The  aggregate  amount  of  Social 
Security  benefits  repaid  by  such 
individual  during  such  calendar  year; 

(3)  The  aggregate  reductions  under 
section  224  of  the  Act  in  benefits  which 
would  otherwise  have  been  paid  to  such 
individual  during  the  calendar  year  on 
account  of  amounts  received  under  a 
worker's  compensation  act;  and 

(4)  The  name  and  address  of  such 
individual:  and 

(d)  Depositing  the  tax  withheld  on 
benefits  paid  to  nonresident  aliens  in 
the  Treasury  (Social  Security  Trust 
Funds)  pursuant  to  26  U.S.C.  871. 

6.  To  the  United  States  Postal  Ser\'ice 
for  investigating  the  alleged  theft  or 
forgery  of  Social  Security  checks. 

7.  To  the  Department  of  Justice  (DOJ) 
for: 

(a)  Investigating  and  prosecuting 
violations  of  the  Act  to  which  criminal 
penalties  attach; 

(b)  Representing  the  Secretary  of  HHS; 
and 

(c)  Investigating  issues  of  fraud  by 
agency  officers  or  employees,  or 
violation  of  civil  rights. 

8.  To  the  Department  of  State  for 
administering  the  Act  in  foreign 
countries  through  services  and  facilities 
of  that  agency. 

9.  To  the  American  Institute  of 
Taiwan  for  administering  the  Act  in 
Taiwan  through  ser\'ices  and  facilities  of 
that  agency. 

10.  To  the  Department  of  Veterans 
Affairs  (DVA).  Philippines  Regional 
Office,  for  administering  the  Act  in  the 
Philippines  through  the  services  and 
facilities  of  that  agency. 

11.  To  the  Department  of  Interior  for 
adniini.sfering  the  Act  in  the  Trust 
Territory  of  the  Pacific  Islands  through 
services  and  facilities  of  that  agency. 

12.  Information  necessary  to 
adjudicate  claims  filed  under  an 


international  Social  Security  agreement 
that  the  United  States  has  entered  into 
pursuant  to  section  233  of  the  Act  may 
be  disclosed  to  a  foreign  country  which 
is  a  party  to  that  agreement. 

13.  To  the  Office  of  the  President  for 
the  purpose  of  responding  to  an 
individual  pursuant  to  an  inquiry 
received  from  that  individual  or  from  a 
third  party  on  his/her  behalf. 

14.  To  the  Department  of  Education 
for  determining  eligibility  of  applicants 
for  basic  educational  opportunity  grants. 

15.  To  the  Bureau  of  the  Census  when 
it  performs  as  a  collecting  agent  or  data 
processor  for  research  and  statistical 
purposes  directly  relating  to  this  system 
of  records. 

16.  To  the  Department  of  the 
Treasury,  Office  of  Tax  Analysis,  for 
studying  the  effects  of  income  taxes  and 
taxes  on  earnings. 

17.  To  the  Office  of  Personnel 
Management  for  the  study  of  the 
relationship  of  civil  service  annuities  to 
minimum  Social  Security  benefits,  and 
the  effects  on  the  Social  Security  Trust 
Fund. 

18.  To  State  Social  Security 
Administrators  for  administering 
agreements  pursuant  to  section  218  of 
the  Act. 

19.  To  the  Department  of  Energy  for 
its  study  of  the  long-  term  effects  of  low- 
level  radiation  exposure. 

20.  To  contractors  under  contract  to 
the  Social  Security  Administration 
(SSA)  (or  under  contract  to  another 
agency  with  funds  provided  by  SSA)  for 
the  performance  of  research  and 
statistical  activities  directly  relating  to 
this  system  of  records. 

21.  To  a  congressional  office  in 
response  to  an  inquir>'  fi-om  that  office 
made  at  the  request  of  the  subject  of  a 
record. 

22.  To  the  Department  of  Labor  for 
conducting  statistical  studies  of  the 
relationship  of  private  pensions  and 
Social  Security  benefits  to  prior 
earnings. 

23.  In  response  to  legal  process  or 
intenogatories  relating  to  the 
enforcement  of  an  individual's  child 
support  or  alimony  obligations,  as 
required  by  sections  459  and  461  of  the 
Act. 

24.  To  Federal,  State,  or  local  agencies 
(or  agents  on  their  behalf)  for 
administering  income  maintenance  or 
health  maintenance  programs  (including 
programs  under  the  Act).  Such 
disclosures  include,  but  are  not  limited 
to,  release  of  information  to: 

(a)  RR3  for  administering  provisions 
of  the  Railroad  Retirement  Act  relating 
to  railroad  employment;  for 
administering  the  Railroad 
Unemployment  Insurance  Act  and  for 


administering  provisions  of  the  Social 
Security  Act  relating  to  railroad 
employment; 

(b)  DVA  for  administering  38  U.S.C 
412.  and  upon  request,  for  determining 
eHgibility  for,  or  amount  of.  veterans 
benefits  or  verifying  other  information 
with  respect  thereto; 

(c)  State  welfare  departments  for 
administering  sections  205(c)(2)(BKi)(II) 
and  402(a)(25)  of  the  Act  requiring 
information  about  assigned  SSN's  for 
Aid  to  Families  with  Dependent 
Children  (AFDC)  program  purposes  and 
for  determining  a  recipient's  eligibility 
under  the  AFI)C  program;  and 

(d)  State  agencies  for  administering 
the  Medicaid  program. 

25.  Upon  request,  information  on  the 
identity  and  location  of  aliens  may  be 
disclosed  to  DOJ  (Criminal  Division. 
Office  of  Special  Investigations)  for  the 
purpose  of  detecting,  investigating  and, 
when  appropriate,  taking  legal  action 
against  suspected  Nazi  war  criminals  in 
the  United  States. 

26.  To  third  party  contacts  (including 
private  collection  agencies  under 
contract  with  SSA)  for  the  purpose  of 
their  assisting  SSA  in  recovering 
overpayments. 

27.  Information  may  be  disclosed  to 
contractors  and  other  Federal  agencies, 
as  necessary,  for  the  purpose  of  assisting 
SSA  in  the  efficient  administration  of  its 
programs.  We  contemplate  disclosing 
information  under  the  routine  use  only 
in  situations  in  which  SSA  may  enter 
into  a  contractual  or  similar  agreement 
with  a  third  party  to  as.sist  in 
accomplishing  an  agency  function 
relating  to  this  system  of  records. 

28.  Nontax  return  information  which 
is  not  restricted  from  disclosure  by 
Federal  law  may  be  disclosed  to  the 
General  Services  Administration  and 
the  National  Archives  and  Records 
Administration  for  the  purpose  of 
conducting  records  management  studies 
with  respect  to  their  duties  and 
responsibilities  under  44  U.S.C.  2904 
and  2905. 

29.  Information  may  be  disclosed  to 
the  Federal  Reserve  Bank  of  New  York 
for  the  purpose  of  making  direct 
deposit/electronic  funds  transfer  of 
Social  Security  benefits  to  foreign- 
resident  beneficiaries. 

30.  To  DOJ,  a  court  or  other  tribunal, 
or  another  party  before  such  tribunal 
when: 

(a)  SSA,  any  component  thereof,  or 
(h)  Any  SSA  employee  in  his/her 
official  capacity;  or 

(c)  Any  SSA  employee  in  his/her 
individual  capacity  where  DOJ  (or  SSA 
where  it  is  authorized  to  do  so)  has 
agreed  to  represent  the  employee:  or 


(d)  the  United  States  or  any  agency 
thereof  where  SSA  detemunes  that  the 
litigation  is  likely  to  affect  the 
operations  of  SSA  or  any  of  its 
components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  SSA  determines 
that  the  use  of  such  records  by  DO),  the 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  in  each  case,  SSA 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

Wage  and  other  information  which 
are  subject  to  the  disclosure  provisions 
of  the  Internal  Revenue  Code  (IRC)  (26 
U.S.C.  6103)  will  not  be  disclosed  under 
this  routine  use  unless  disclosure  is 
expressly  permitted  by  the  IRC. 

31.  To  the  Rehabilitation  Ser\'ices 
Administration  (RSA)  for  use  in  its 
program  studies  of  and  development  of 
enhancements  for.  State  vocational 
rehabilitation  programs.  These  are 
programs  to  which  applicants  or 
beneficiaries  under  titles  II  and  or  XVI 
of  the  Act  may  be  referred.  Data  released 
to  RSA  will  not  include  any  personally 
identify  ing  information  (such  as  names 
or  SSNs). 

32.  Addresses  of  beneficiaries  who  art 
obligated  on  loans  held  by  the  Secretary 
of  Education  or  a  loan  made  in 
accordance  with  20  U.S.C  1071,  et  i<*q. 
(the  Robert  T.  Stafford  Student  Loin 
Program)  may  be  disclosed  to  the 
Department  of  Education  as  authorized 
by  section  489A  of  the  Higher  Education 
Act  of  1965. 

33.  To  student  volunteers  and  other 
workers,  who  technically  do  not  have 
the  status  of  Federal  employees,  when 
they  are  performing  work  for  SSA  as 
authorized  by  law.  and  they  need  actess 
to  personally  identifiable  information  in 
SSA  records  in  order  to  perform  their 
assigned  Agency  functions. 

34.  To  Federal,  State,  and  local  law 
enforcement  agencies  and  private 
security  contractors,  as  approprintc, 
information  necessary 

(a)  To  enable  them  to  protect  the 
safety  of  SSA  employees  and  customers, 
the  security  of  the  SSA  workplace  and 
the  operation  of  SS.\  facilities,  or 

(b)  To  assist  investigations  or 
prosecutions  with  respet;t  to  acti\  ilies 
that  affect  such  safety  and  security  or 
activities  that  disrupt  the  operation  of 
SSA  facilities. 

35.  Corre<.tions  to  information  that 
resulted  in  erroneous  inclusion  of 
individuals  in  the  Death  Master  File 
(DMF)  may  be  disclosed  to  recipients  ot 
the  erroneous  DMF  information. 
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POLICitS  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  AOCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE; 

Records  ai  e  stored  in  magnetic  media 
(e.g.,  magnel  ic  tape  and  magnetic  disc) 
and  in  mien  form  and  paper  form. 
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SYSTEM  MANAGER  AND  ADDRESS: 

Director,  Office  of  Claims  and 
Payment  Reouirements,  Office  of 


SYSTEM  NAME: 

Supplemental  Security  Income 
Record,  HHS/SSA/OSR. 


NOTIFICATION  PROCEDURE: 

An  individual  can  determine  if  this 
system  contains  a  record  about  him/her 
by  contacting  the  most  convenient 
Social  Security  field  office  and 
providing  his/her  name.  Social  Security 
claim  number  (SSN  plus  alphabetic 
symbols),  address,  and  proper 
identification.  (Furnishing  the  SSN  is 
voluntary,  but  it  will  make  searching  for 
an  individual's  record  easier  and 
prevent  delay) 

An  individual  requesting  notification 
of  records  in  person  need  not  furnish 
any  special  documents  of  identity. 
Documents  he/she  would  normally 
carry  on  his/her  person  would  be 
sufficient  (e.g.,  credit  cards,  driver's 
license,  or  voter  registration  card).  An 
individual  requesting  notification  via 
mail  or  telephone  must  furnish  a 
minimum  of  his/her  name,  date  of  birth 
and  address  in  order  to  establish 
identity,  plus  any  additional 
information  specified  in  this  section. 

These  procedures  are  in  accordance 
with  HHS  Regulations  45  CFR  part  5b. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  These  procedures  are  in 
accordance  with  HHS  Regulations  45 
CFR  part  5b. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
identify  the  record,  specify  the 
information  they  are  contesting  and 
state  the  corrective  action  sought  and 
the  reasons  for  the  correction  with 
supporting  justification  showing  how 
the  record  is  untimely,  incomplete, 
inaccurate  or  irrelevant.  These 
procedures  are  in  accordance  with  HHS 
Regulations  45  CFR  part  5b. 

RECORD  SOURCE  CATEGORIES: 

Data  for  the  MBR  come  primarily  from 
the  Claims  Folders  System  (09-60- 
0089)  and/or  are  furnished  by  the 
claimant/beneficiary  at  the  time  of  filing 
for  benefits,  via  the  application  form 
and  necessary  proofs,  and  during  the 
period  of  entitlement  when  notices  of 
events  such  as  changes  of  address,  work, 
marriage,  are  given  to  SSA  by  the 
beneficiary;  and  from  States  regarding 
HI  third  party  premium  payment/buy-in 
cases. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 


SECURrrY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Social  Security  Administration.  Office 
of  Systems  Operations,  6401  Security 
Boulevard,  Baltimore.  MD  21235. 

Records  also  may  be  located  in  Social 
Security  Administration  (SSA)  Regional 
and  field  offices  (individuals  should 
consult  their  local  telephone  directories 
for  address  information). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

This  file  contains  a  record  for  each 
individual  who  has  applied  for 
supplemental  security  income  (SSI) 
payments,  including  individuals  who 
have  requested  an  advance  payment; 
SSI  recipients  who  have  been  overpaid; 
and  each  essential  person  associated 
with  an  SSI  recipient. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  file  contains  data  regarding  SSI 
eligibility;  citizenship;  residence; 
Medicaid  eligibility;  eligibility  for  other 
benefits;  alcoholism  or  drug  addiction 
data,  if  applicable  (disclosure  of  this 
information  may  be  restricted  by  21 
U.S.C.  1175  and  42  U.S.C.  290dd-3  and 
ee-3);  income  data;  resources;  payment 
amounts,  including  overpayment 
amounts  and  date  and  amount  of 
advance  payments;  living  arrangements, 
case  folder  location  data;  appellate 
decisions,  if  applicable;  Social  Security 
numbers  (SSN's)  used  to  identify  a 
particular  individual,  if  applicable; 
information  about  representative 
payees,  if  applicable;  and  a  history  of 
changes  to  any  of  the  persons  who  have 
applied  for  SSI  payments.  For  eligible 
individuals,  the  file  contains  basic 
identifying  information,  income  and 
resources  (if  any)  and,  in  conversion 
cases,  the  State  welfare  number. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Sections  1602. 1611. 1612. 1613. 
1614, 1615, 1616, 1631, 1633,  and  1634 
of  title  XVI  of  the  Social  Security  Act 
(the  Act). 

PURPOSE(S): 

SSI  records  begin  in  Social  Security 
field  offices  where  an  individual  or 
couple  files  an  application  for  SSI 
payments.  The  application  contains  data 
which  may  be  used  to  prove  the  identity 
of  the  applicant,  to  determine  his/her 
eligibility  for  SSI  payments  and,  in 
cases  where  eligibility  is  determined,  to 
compute  the  amount  of  the  payment. 
Information  from  the  application,  in 


addition  to  data  used  internally  to 
control  and  process  SSI  cases,  is  used  to 
create  the  SSR.  The  SSR  also  is  used  as 
a  means  of  providing  a  historical  record 
of  all  activity  on  a  particular 
individual's  or  couple's  record. 

In  addition,  statistical  data  are 
derived  from  the  SSR  for  actuarial  and 
management  information  purposes. 

ROUTINE  USES  OF  RECORDS  MAiNTAINEO  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  for  routine 
u.ses  as  indicated  below: 

1.  To  the  Department  of  the  Treasury 
to  prepare  SSI  and  Energy  Assistance 
checks. 

2.  To  the  States  to  establish  the 
minimum  income  level  for  computation 
of  State  supplements. 

3.  To  the  following  Federal  and  State 
agencies  to  prepare  information  for 
verification  of  benefit  eligibility  under 
.seciion  1631(e)  of  the  Act:  Bureau  of 
Indian  Affairs;  Office  of  Personnel 
Management;  Department  of 
Agriculture;  Department  of  Labor; 
Immigration  and  Naturalization  Service; 
Internal  Revenue  Service  (IRS);  Railroad 
Retirement  Board  (RRB);  State  Pension 
Funds;  State  Welfare  Offices;  State 
Worker's  Compensation;  Department  of 
Defense;  United  States  Coast  Guard;  and 
the  Department  of  Veterans  Affairs 
(DVA). 

4.  To  a  congressional  offke  in 
rusfKHise  to  an  inquiry  from  that  ofOce 
made  at  the  request  of  the  subject  of  a 
record. 

5.  To  State  crippled  children's 
agencies  (or  other  agencies  providing 
services  to  disabled  children)  to  identify 
title  XVI  eligibles  under  the  age  of  16  for 
the  consideration  of  rehabilitation 
services  in  accordance  with  section 
1615  of  the  Act. 

6.  To  contractors  under  contract  to 
SSA  or  under  contract  to  another  agency 
with  funds  provided  by  SSA  for  the 
performance  of  research  and  .statistical 
aciivities  direcily  relating  to  this  system 
of  records. 

7.  To  Slate  audit  agencies  for  auditing 
State  supplementation  payments  and 
Medicaid  eligibility  consideration. 

8.  To  State  agencies  to  effect  and 
report  the  fact  of  Medicaid  eligibility  of 
title  XVI  recipients  in  the  jurisdiction  of 
those  States  vv*hich  have  elected  Federal 
determinations  of  Medicaid  eligibility  of 
title  XVI  eligibles  and  to  assist  the  States 
in  administering  the  Medicaid  program. 

9.  To  State  agencies  to  identify  title 
XVI  eligibles  in  the  jurisdiction  of  those 
States  which  have  not  elected  Federal 
determinations  of  Medicaid  eligibility  in 
order  to  assist  those  States  in 
establishing  and  maintaining  Medicaid 


rolls  and  in  administering  the  Medicaid 
program. 

10.  To  State  agencies  to  enable  those 
which  have  elected  Federal 
administration  of  their  supplementation 
programs  to  monitor  changes  in 
applicant/recipient  income,  special 
needs,  and  circumstances. 

11.  To  State  agencies  to  ertable  those 
which  have  elected  to  administer  their 
own  supplementation  programs  to 
identify  SSI  eligibles  in  order  to 
determine  the  amount  of  their  monthly 
supplementary  payments. 

12.  To  State  agencies  to  enable  them 
to  assist  in  the  effective  and  efficient 
administration  of  the  SSI  program. 

13.  To  State  agencies  to  enaole  those 
which  have  an  agreement  with  the 
Secretary  of  Health  and  Human  Services 
(HHS)  to  carry  out  their  functioas  with 
resjaect  to  Interim  Assistance 
Reimbursement  pursuant  to  section 
1631(g)  of  the  Act. 

14.  "To  State  agencies  to  enable  them 
to  locate  potentially  eligible  individuals 
and  to  make  eligibility  determinations 
for  extensions  of  social  services  under 
the  provisions  of  title  XX  of  the  Ad. 

15.  To  State  agencies  to  assist  them  in 
determining  initial  and  continuing 
eligibility  in  their  income  maintenance 
programs  and  for  investigating  and 
prosecution  of  conduct  subject  to 
criminal  sanctions  under  these 
programs. 

16.  To  the  United  States  Postal 
Service  for  investigating  the  alleged 
theft,  forgery  or  unlawful  negotiation  of 
SSI  checks. 

17.  To  the  Department  of  the  Treasurj- 
for  investigating  the  alleged  theft, 
forgery  or  unlawful  negotiation  of  SSI 
checks. 

18.  To  the  Department  of  Education 
for  determining  the  eligibility  of 
applicants  for  Basic  Educational 
Opportunity  Grants. 

19.  To  Federal,  State  or  local  agencies 
(or  agents  on  their  behalf)  for 
administering  cash  or  noncash  income 
maintenance  or  health  maintenan(.e 
programs  (including  programs  under  the 
Act).  Such  disclosures  include,  but  are 
not  limited  to,  release  of  information  to; 

(a)  The  DVA  upon  request  for 
determining  eligibility  for,  or  amount  of. 
VA  benefits  or  verifying  other 
information  with  respect  thereto; 

(b)  The  RRB  for  administering  the 
Railroad  Unemployment  Insurance  Art; 

(c)  State  agencies  to  determine 
eligibility  for  Medicaid; 

(d)  State  agencies  to  locate  potentially 
eligible  individuals  and  to  make 
determinations  of  eligibifity  for  the  food 
stamp  program;  and 

(e)  State  agencies  to  administer  energy 
assistance  to  low  income  groups  under 


programs  for  which  the  States  are 
responsible. 

20.  To  IRS,  Department  of  the 
Treasury,  as  necessary,  for  the  purpose 
of  auditing  SSA's  compliance  with 
safeguard  provisions  of  the  Infernal 
Revenue  Code  of  1986,  as  amended. 

21.  To  the  Office  of  the  President  for 
the  purpose  of  responding  to  an 
individual  pursuant  loan  inquir\' 
received  from  that  individual  or  a  third 
party  on  his/her  behalf. 

22.  Upon  request,  information  on  tho 
identifyand  location  of  aliens  may  be 
di.sclosed  to  the  EK3J  (Criminal  Division, 
Office  of  Special  Investigations)  for  the 
purpose  of  detecting,  investigating  and, 
when  appropriate,  taking  legal  action 
against  suspeded  Nazi  war  criminals  in 
the  United  States. 

23.  To  third  party  contacts  (including 
private  collection  agencies  undfr 
contract  with  SSA)  for  the  purpose  of 
their  assisting  SSA  in  recovering 
overpayments. 

24.  Information  may  be  disclosed  to 
contractors  and  other  Federal  agencies, 
as  necessar)'.  for  the  purpose  of  a.s.sisting 
SSA  in  the  efficient  administration  of  its 
programs.  We  contemplate  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  SSA  may  enter  a 
contractual  or  similar  agreement  with  a 
third  party  to  assist  in  accomplishing  an 
agency  function  relating  to  this  •fj'sfem 
of  records. 

25.  Nontax  return  inform.ntion  which 
is  not  restritled  from  disclosure  by 
Federal  law  may  Ire  disclosed  to  lhf> 
General  Services  Administration  and 
the  National  Archives  and  Ref»rd«; 
Administration  for  the  purport  of 
conducting  records  management  studif*. 
with  respect  to  their  duties  and 
responsibilities  under  44  U.S.C  2'>()4 
and  2906. 

26.  To  the  DOJ.  a  court  or  othor 
tribunal,  or  another  party  before  such 
tribunal  when: 

(a)  SSA.  any  component  theppof,  or 

(b)  Any  SSA  employee  in  his/h^r 
official  capacity;  or 

(c)  Any  SSA  employee  ir  his'li«T 
individual  capacity  where  DO)  (or  SS.^ 
where  it  is  authorized  to  do  sol  h.is 
agreed  to  represent  the  employee:  or 

(d)  The  United  States  or  any  agency 
thereof  where  SSA  determines  that  thf 
litigation  is  likely  to  affect  the 
operations  of  SSA  or  any  ot  its 
components. 

is  a  party  to  litigation  or  li{»s  an  interL'st 
in  such  litigation,  and  SSA  determines 
that  the  use  of  such  records  hy  DOJ,  tht.' 
court,  or  other  tribunal,  is  relevant  and 
net;essary  to  the  litigation,  provided, 
however,  that  in  each  case.  .VSA 
defprmirips  that  such  di.sclosure  is 
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or  SSNs). 

30.  Addresses  of  beneficiaries  who  are 
obligated  on  loans  held  by  the  Secretary 
of  Education  or  a  loan  made  in 
accordance  with  20  USC  1071.  et  seq. 
(the  Robert  T.  Stafford  Student  Loan 
Program)  may  be  disclosed  to  the 
Department  of  Education  as  authorized 
by  section  489A  of  the  Higher  Education 
Act  of  1965. 

31.  To  student  volunteers  and  other 
workers,  who  technically  do  not  have 
the  status  of  Federal  employees,  when 
they  are  performing  work  for  SSA  as 
authorized  by  law,  and  they  need  access 
to  personally  identifiable  information  in 
SSA  records  in  order  to  perform  their 
assigned  Agency  functions. 

32.  To  Federal.  State,  and  local  law 
enforcement  agencies  and  private 
security  contractors,  as  appropriate, 
information  necessary 

(a)  To  enable  them  to  protect  the 
safety  of  SSA  employees  and  customers, 
the  security  of  the  SSA  workplace  and 
the  operation  of  SSA  facilities,  or 

(b)  To  assist  investigations  or 
prosecutions  with  respect  to  activities 
that  affect  such  safety  and  security  or 
activities  that  disrupt  the  operation  of 
SSA  facilities. 

33.  Corrections  to  information  that 
resulted  in  erroneous  inclusion  of 
individuals  in  the  Death  Master  File 
(DMF)  may  be  disclosed  to  recipients  of 
the  erroneous  DMF  information. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  magnetic 
media  (e.g.,  magnetic  tape)  and  in 
microform  and  microfiche  form. 

RETRIEVABItrrV: 

Records  are  indexed  and  retrieved  by 
SSN. 

SAFEGUARDS: 

System  security  for  automated  records 
has  been  established  in  accordance  with 
the  HHS  Information  Resources 
Management  Manual,  Part  6.  Automated 
Information  System  Security  Program 
Handbook.  This  includes  maintaining 
all  magnetic  tapes  and  magnetic  discs 
within  an  enclosure  attended  by 
security  guards.  Anyone  entering  or 
leaving  that  eijclosure  must  have  special 
badges  which  are  only  issued  to 
authorized  personnel.  All  authorized 
personnel  having  access  to  the  magnetic 
records  are  subject  to  the  penalties  of 
the  Privacy  Act.  The  microfiche  are 
stored  in  locked  cabinets,  and  are 
accessible  to  employees  only  on  a  need- 
to-know  basis.  All  SSR  State  Data 


Exchange  records  are  protected  in 
accordance  with  agreements  between 
SSA  and  the  respective  States  regarding 
confidentiality,  use,  and  redisclosure. 

RETENTION  AND  DISPOSAL: 

Original  input  transaction  tapes 
received  which  contain  initial  claims 
and  posteligibility  actions  are  retained 
indefinitely  although  these  are 
processed  as  received  and  incorporated 
into  processing  tapes  which  are  updated 
to  the  master  SSR  tape  file  on  a  monthly 
basis.  All  magnetic  tapes  appropriate  to 
SSI  information  furnished  to  specified 
Federal.  State,  and  local  agencies  for 
verification  of  eligibility  for  benefits  and 
under  section  1631(e)  are  retained,  in 
accordance  with  the  Privacy  Act 
accounting  requirements,  for  at  least  5 
years  or  the  life  of  the  record,  whichever 
is  longer. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director,  Office  of  Claims  and 
Payment  Requirements,  Office  of 
Sy sterns  Requirements,  Social  Security 
Administration,  6401  Security 
Boulevard.  Baltimore.  MD  2123.'>. 

NOTIFICATION  PROCEDURE: 

An  individual  can  determine  if  this 
system  contains  a  record  about  him/her 
by  writing  to  or  visiting  any  Social 
Security  field  office  and  providing  his 
or  her  name  and  SSN.  (Individuals 
should  consult  their  local  telephone 
directories  for  Social  Security  office 
address  and  telephone  information.) 
(Furnishing  the  SSN  is  voluntary,  but  it 
will  make  searching  for  an  individual's 
record  easier  and  prevent  delay) 

An  individual  requesting  notification 
of  records  in  person  need  not  furnish 
any  special  documents  of  identity. 
Documents  he/she  would  normally 
carry  on  his/her  person  would  be 
sufficient  (e.g.,  credit  cards,  driver's 
license,  or  voter  registration  card).  An 
individual  requesting  notification  via 
mail  or  telephone  must  furnish  a 
minimum  of  his/her  name,  date  of  birth 
and  address  in  order  to  establish 
identity,  plus  any  additional 
information  specified  in  this  section. 

These  procedures  are  in  accordance 
with  HHS  regulations  45  CFR  part  5b. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  An  individual  who  requests 
notification  of,  or  access  to,  a  medical 
record  shall,  at  the  time  he  or  she  makes 
the  request,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents. 


A  parent  or  guardian  who  requests 
notification  of,  or  access  to.  a  minor's 
medical  record  shall  at  the  time  lie  or 
she  makes  the  request  designate  a 
physician  or  other  health  professional 
(other  than  a  family  member)  who  will 
be  willing  to  review  the  record  and 
inform  the  parent  or  guardian  of  its 
contents  at  the  physician's  or  health 
professional's  discretion.  These 
4Jrocedures  are  in  accordance  with  HHS 
regulations  45  CFR  part  5b. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
identify  the  record,  specify  the 
information  they  are  contesting  and 
state  the  corrective  action  sought  and 
the  reasons  for  the  corrertion  with 
.supporting  justification  showing  how 
the  record  is  incomplete,  untimely, 
inaccurate  or  irrelevant.  These 
procedures  are  in  accordance  with  HHS 
regulations  45  CFR  part  5b. 

RECORD  SOURCE  CATEGORIES: 

Data  contained  in  the  SSR  are 
obtained  for  the  most  part  from  the 
applicant  for  SSI  payments  and  are 
derived  from  the  Claims  Folders  System 
(09-60-0089).  The  States  also  provide 
data  affecting  the  SSR  (State  Data 
Exchange  Files). 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
jFR  Doc.  95-333  Filed  1-5-95;  845  ami 
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Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 

Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 
National  Advisory  Council  in  January 
1995. 

This  meeting  will  include  an  open 
discussion  of  issues  related  to 
SAMHSA's  reauthorization,  budget,  and 
SAMHSA's  managed  care  activities.  In 
addition,  there  will  be  a  status  report  by 
the  Council's  workgroups  on  Health 
Care  Reform,  Co-Occurring  Mental 
Illness  and  Substance  Use  Disorders, 
Program  Evaluation,  and  a  discussion  of 
other  SAMHSA  program  and  policy 
issues.  Attendance  by  the  public  will  be 
limited  to  space  available. 

A  summary  of  the  meeting  and  a 
roster  of  council  members  may  be 
obtained  from:  Ms.  Susan  E.  Day. 
Program  Assistant,  SAMHSA  National 
Advisory  Council,  5600  Fishers  Lane, 


Room  i2C-15,  Rockville,  Maryland 
20857;  Telephone:  (301)  443-4640. 

Substantive  program  information  may 
be  obtained  from  the  conta(.t  who.se 
name  and  telephone  number  is  listed 
below. 

Committee  \'ame:  Substancr  AIjum:  and 
Mental  Health  Services  Admir.islriilion 
National  Advisory  Council. 

Meeting  Date:  lanuary  30,  1995. 

Place:  Holiday  Inn — Bethesdii,  Vprsiiiiics 
IV.  8120  Wisconsin  Avenue,  Bi'thosda. 
Mar>'land  20814. 

Open:  January  30,  1995,  9:00  n.m.  to 
adjournment. 

Cbntoc/: Toian  Vaughn.  Roc:;)  12(;-ir>, 
Parklawn  Building;  Telephone  ( )01)  •44:j- 
4640.  FAX  (301)  443-14.50. 

Dated:  December  30. 1994. 
Jeri  Lipov, 

Committee  Management  Qffictr.  SAMHSA 
jFR  Doc.  95-302  Filed  1-5-95;  H;4  5  .tnij 

BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

(Docket  No.  N-95-1917;  FR-3778-N-18J 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Notice. 


SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  u.se  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  William  Molster,  room  7262. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  S\V, 
Washington.  DC  20410;  telephone  (202) 
708^300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  loll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-P27-75H8. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  Sections  2'.<05  and 
2906  of  the  National  Defense 
Authorization  Act  for  Fi.scal  Year  1994. 
P.L.  103-160  (Pryor  Act  Amendment) 
and  with  56  FR  23789  (Ma>  24.  1991) 
and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended,  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  lor 
suitability  for  use  to  assist  the  homeless. 


The  properties  were  reviewed  usinj; 
information  provided  to  HUD  bv 
Federal  landholding  agencies  regardiii>; 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  publisht-d 
in  order  to  comply  with  the  April  21. 
1993  Court  Order  in  NntionnI  Conlitum 
for  the  Honwless  v.  Veterans 
Administration.  No.  88-2503-O(; 
(D.D.C.). 

These  properties  reviewed  are  listed 
as  suitable/available  and  unsuitable.  In 
accordance  with  the  Pryor  Act 
Amendment  the  suitable  properlii-s  will 
be  made  av.TJJ.nl)!*'  for  use  to  assist  th<' 
hiirneless. 

Properties  listed  as  suitable/avnii.ible 
will  be  available  exclusively  for 
homeless  use  lor  a  period  of  60  davs 
from  the  d.ite  of  this  Notice.  Please  be 
a<l\  isecl,  in  accordance  with  the 
provisions  of  the  Pryor  .Act  AmendiiU'iil. 
that  if  no  expressions  of  interest  or 
ap[)li(,ati()iis  are  received  by  the 
Department  of  Health  and  Human 
Servi(  es  (IIHS)  during  the  60  dav 
period,  these  properties  will  no  longer 
be  available  for  use  to  assist  the 
homeless.  In  the  case  of  buildings  mni 
properties  for  which  no  such  noticf  is 
received,  these  buildings  and  priipeniev 
sh.ili  be  available  only  for  the  purpos,- 
of  permitting  a  redevelopment  aullioritv 
to  express  in  writing  an  interest  in  the 
use  of  siK.h  buildings  and  properties. 
These  buildings  and  properties  shall  !»• 
available  for  a  submission  by  su(  h 
redevelopment  authority  exclusixeK  lor 
one  year.  Buildings  and  properties 
(i\aiialiie  for  a  redevelopment  aiilliorilv 
sli;>!!  not  Ite  available  for  use  to  assist 
the  lioiiieless.  If  a  redevelopment 
authority  does  not  express  an  interest  in 
the  use  ol  th(j  buildings  or  properties  or 
coniiiieiK  H  the  use  of  buildings  or 
proptTties  within  the  applicable  time 
period  sucli  buildings  and  properties 
shall  then  be  n?published  as  properties 
available  for  use  to  assist  the  homeles-. 
pursuant  to  .Sm  tion  501  of  the  Sleu.irl 
B.  .McKinnev  Homeless  AssistaiK  e  ,\(  t 

Homeless  assistance  providers 
interested  in  any  suc;h  properly  should 
send  a  written  expression  of  interest  to 
HHS.  addressed  to  Judy  Breitmaii, 
Division  of  Health  Facilities  Planning. 
U.S.  Public  Health  Service.  HHS.  room 
17A-10.  5600  Fishers  Lane.  Rot  kville. 
MD  20857;  (301)  44.3-2265.  (This  is  nut 
a  toll-fri'e  number.)  HHS  will  mail  In  tin- 
interested  provider  an  application 
packet.  whic;h  will  include  instructitms 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  ulili/e  ;; 
suitable  property,  providers  should 
submit  their  written  expressions  o* 
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debldgs.  2.  5,6.9.  in   l.i.  14, 


iige 


mwr  . 


.ency:  (.OE-BC 
32951000:,; 
/  imendment 
umber  of  IJnit.s:  10 
10-406  sq.  ft..  (.()m.reti!/w»xMi 
pres.  of  asbt;stos/li'ad  paint. 


unexplodi'd  ordnances  in  area,  no  sched. 
(environ,  cleanup,  scheduled  to  h«!  vacatrd 
9/95 
7  Administration  Buildings 
Jefferson  Proving  Ground 
Madison  Co:  Jefferson  IN  47250- 
Location;  Include  bldg-S.  100.  108.  1  r..  13H 

194.  144  &  205 
Landholding  Agencv:  COE-B(' 
Property  Number  32951000:1 
Status:  Prv'or  Amendment 
Base  closure  Number  of  I  'nits:  7 
Comment:  420-27988  sq.  ft.,  ('oncn-tiv brick 
frame.  1-2  story,  pres.  of  asbestos/ lead 
paint,  unexploded  ordnances  in  area,  no 
sj.hed.  environ,  cleanup,  incs.  gen. 
instruct..  ADP.  r.omm.  centers 
2  Dining  Facilities 
|(!fferson  Proving  Ground 
Madison  Co:  Jefferson  I.\.472.'l(^- 
Lcx;ation:  Include  bidgs.  149  &  'S20 
Landholding  .^gencv:  C()E-B( ; 
Pro|)rrty  Numbfir:  :J295 10004 
•Status:  i*ryor  Amendment 
Bd.se  closure  Number  of  Units:  2 
(j)mment:  150-7771  sq.  ft.,  loncn-te/wiwd 
frame.  1  story,  prcs.  of  as!)estos/lead  paint, 
unexploded  ordnances  in  area,  no  s<:hed. 
environ,  cleanup,  incs.  lunchroom  antl 
restaurant 
,T  Ktrcniation  Facilities 
Jefftrrson  Proving  Ground 
Madison  Co:  Jefferstin  IN  4725{K 
Limdholding  Agency:  COE-B(^ 
Pr<ipcrty  Number:  329510005 
.Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  5 
(Comment:  374-2086  sq.  ft.,  concrelc/wood 
frame,  1  story,  pres.  of  asbestos/lead  paint, 
unexploded  ordnances  in  arcH.  no  sched. 
environ,  cleanup,  incs.  g.vnj.  chans*'' 
houses,  recreation  bldgs. 
17  Mdintenanc(!  Shops/.Sheds 
)(!fferso!i  Proving  Ground 
Mrfdisoii  C^i:  Jefferson  IN  472";'()- 
l.iKation:  Include  bidgs.  105-10H.  110.  117. 
119.  121.  126.  130.  i;J6.  140.  186.  21(v  226- 
227,  311,  313  &  324 
L.<iii(ibolding  Agencv:  COE-B(- 
Propsirty  Number  3'2951()«06 
.Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  17 
Conunent:  120-23270  sq.  ft.,  cone  retedirick 
or  ste<;l  frame.  1-2  storv'.  pres.  of  ast)estos'' 
i«wd  paint,  unexploded  ordnances  iri  area, 
no  ■<t:hed.  environ,  cleanup.  sc;hedid*>d  t(^ 
be  vacated  9/95 
1 2  ,St»)res.'Storehouses 
iefferson  Proving  Ground 
Madison  Co:  Jefferson  IN  472.St>- 
l.fMation:  Include  bldgs.  108A.  109.  120.  127. 

148.  1.56.  185.  279.  291.  576.  (401  Jt  715 
Uiiulholding  Agency:  C13E-B(J 
I'roixirty  Number:  329510007 
.Status:  Pr>'or  Amendment 
Base  closure  Number  of  Units:  12 
Comment:  384-20719  sq.  ft..  concrete,/ste<>l 
frame.  1-2  stop,',  pres.  of  asbestos/ lead 
pamt.  unexplo<ied  ordnances  in  area,  no 
s(  lied,  environ,  cleanup.  s<:hedidHd  U>  tx- 
va(  ated  9/95 

BIdg.  33 

Jefferson  Proving Gr«und 
Madi.son  Co:  Iefferson  l.\  +7250 
Landholding  Agency:  C{)E-B(; 


Property  Number:  329510008 
Status:  Prv'or  Amendment 
Base  closure  Number  of  Units:  1 
Conunent:  ^109  ft.,  concrete/wood  fr,i!n>^.  1 

story,  pres.  cf  asbestos/ lead  paint. 

unexploded  ordnances  in  araa.  no  schi'd. 

environ,  cleanup,  incs.  clinic  w/o  Ixids. 

sched  to  be  vacated  9/95 

BIdg.  114 

Iefferson  Proving  Ground 

Madison  Co:  Jefferson  IN  47250- 

Landlioldiiig  .Agency:  COE-BC 

Property  Number;  329510009 

Status:  Pryor  Amentbnent 

Base  closure  Number  of  Units:  I 

Comment;  1281  sq.  ft.  concrete/wiMul  frame. 

1  story,  presence  of  asbestos/lead  paint, 

unexploded  ordnances  in  area,  no  sched. 

environ,  cleanup,  incs.  Credit  Union,  to  be 

vacated  9/95 
1 4  Warehnu.ses 
Iefferson  Pni«ing  (Jround 
Madisim  Co:  Iefferson  IN  47250- 
L<K:ation:  Include  bldgs.  37.  122.  1.55,  193. 

202.  219,  2.31.  265.  266,  301.  304.  305.  314, 

771 
Liuidliolding  Agencv:  COE-BC 
Property  Niunlwr:  329510010 
.Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  14 
Comment:  184-4352  sq.  ft.,  concrete/steel  or 

wood  nrame.  1  story,  pres.  of  asbestos/leaii 

paint,  unexploded  ordnancBS.  no  sched. 

iMiviron.  cleanup,  incs.  general  purpose 

warehous«ss 
42  Transformer  Buildings 
Iefferson  Prov  ing  (Ground 
Mitdison  Cxr.  Iefferson  IN  47250- 
Landholding  Agency:  COE — BC 
Propertv  Numl)cr:  329510011 
Status:  Pryor  Amendment 
Base  closure  Numl)t!r  of  Uifits:  42 
Comment:  48-532  sq.  ft.,  concrete/brick 

frame,  1  story,  pres.  of  aslx?stos/lead  paint, 

unexploded  ordnances  in  area.  m>  sched. 

tmvinm.  cleanup,  incs.  dist,  XFMR  bldgs 
7  Sentry/Substations 
Jefferson  Proving  Ground 
Madison  Co:  Iefferson  IN  47250- 
Location:  Include  Bldgs.  40.  9i>.  102.  198, 

232.  329.  542 
Landholding  Agencv:  COE — BC 
Prop<!rty  Number:  329510012 
Status:  Pryor  Amendment 
Ba.se  closure  Number  of  l!njt»:  7 
Conmient:  24-880  sq.  ft.,  concrete/brick  .ir 

steel  ftume,  t  .-rtory,  pres.  of  asbestos;' lead 

paiiU.  unexploded  ordnances  in  area,  no 

sched.  envimn.  cleanup,  scheduled  to  Ix" 

vai-ated  9/95 
6  hiflainmable  .Materials  Stor. 
letTerson  Proving  Gniuntl 
Madison  Co:  lelterson  I.N  472.50- 
l/M:ation:  Include  BUlgs.  132.  U.9.  17S,  180. 

196.  303 
Lar.(*hoiding  Agencv:  COE— BC" 
Property  Number:  329510<1U 
.Status:  Pryor  Amendment 
Base  closure  Numbfir  of  I  nits:  h 
Conuneirt:  4.V268  sq.  ft.  coiu:rete/ steel 
frame.  I  story,  pres.  of  asbestos/ lead  paint, 
imexploded  ordnances  in  area,  nu 
'.cheduledenvin)n:nnntal  cleanup,  scheci 
to  1k!  vacated  9/95 
»>  Vehicle  Storage 


Jefferson  Proving  Ground 

Madison  Co:  Jefferson  IN  47250- 

Location:  Include  Bldgs.  174. 176.  182.  212, 
223,  444 

Landholding  Agency:  COE— BC 

Property  Number:  329510014 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  6 

Comment:  400O-13010  sq.  ft.,  concrete/steel 
or  brick  frame,  pres.  of  asbestos/ lead  paint, 
unexploded  ordnances  in  area,  no 
scheduled  environmental  cleanup,  sched. 
to  be  vacated  9/95 

16  Utility  Buildings 
Jefferson  Proving  Ground 
Madison  Co:  Jefferson  IN  47250- 
L(K;ation:  Include  Bldgs.  145C,  145N.  145S. 

184.  333,  103,  177,  141,  112.  195.  201.  261. 

260,  283,  310  &  602 
Landholding  Agency:  COE — BC 
Property  Number:  329510015 
Status;  Pryor  Amendment 
Base  closure  Number  of  Units:  16 
Cx)mmcnt:  59-11752  sq.  ft.,  concrete/brick  or 

.steel  frame,  pres.  of  asbestos/lead  paint. 

unexploded  ordnances,  no  sched.  envir. 

cleanup,  incs.  heat  plant,  phone  exchange, 

water  supply,  etc. 
13  Mis<;ellaneous  Facilities 
Jefferson  Proving  Ground 
Madison  Cxj:  Jefferson  IN  47250- 
Location:  Include  Bldgs,  123.  125.  131.  146. 

167,  189,  192.  204,  208,  241,  711.  712  & 

714 
Landholding  Agency:  COE — BC 
Property  Number:  329510016 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  13 
(Comment:  75-6661  sq.  ft.,  concrete  or  brick 

frame,  pres.  of  asbestos/lead  paint, 

unexploded  ordnances,  no  sched.  envir. 

cleanup,  incs.  photo  lab,  fire  station, 

weather  station,  transmt.  bid 
4  Fuel  Station  Buildings 
Jefferson'  Proving  Ground 
Madison  Co:  Jefferson  IN  47250- 
Location:  Include  Bldgs.  Ill,  118. 128  &  259 
Landholding  Agency:  COE — BC 
Property  Number.  329510017 
.Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  4 
Comment:  68-148  sq.  ft.,  concrete/brick 

frame,  presence  of  asbestos/lead  paint, 

un(!xploded  ordnances,  no  scheduled 

environmental  cleanup,  incs.  gas  station. 

scheduled  to  be  vacated  9/95 
54  Safe  Shelters 
Jefferson  Proving  Ground 
Madison  Cxi:  Jefferson  IN  47250 
Landholding  Agency:  COE— BC 
Property  Number:  329510018 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  54 
Ojmment:  114-6615  sq.  ft.,  concrete  frame.  1 

stor>',  presence  of  asbestos/ lead  paint, 

unexploded  ordnances,  no  scheduled 

environ,  cleanup,  recent  use-shelter 

persons  from  explosions 
29  Ammo  Facilities 
Jefferson  Proving  Ground 
Madison  Co:  Jefferson  IN  47250- 
Landholding  Agency:  COE — BC 
Property  Number:  329510019 
Status:  Pr>'or  Amendment 
Base  closure  Number  of  Units:  29 


Comment:  141-13458  sq.  ft..  concnHe/brick 
frame,  1  story,  presence  of  asbestos/lead 
paint,  unexploded  ordnances,  no 
scheduled  environ,  cleanup,  incs.  small 
arms  bldgs,  ammo  facilities 

31  Igloo  Storage  Facilities 

Jefferson  Proving  Ground 

Madison  Co:  Jefferson  IN  47250- 

Landholding  Agency:  COE — B{^ 

Property  Number:  32951002(J 

Status:  Pr>'or  Amendment 

Base  closure  Number  of  Units:  31 

Comment:  65-2396  sq.  ft.,  concrete  frame,  1 
story,  presence  of  asbestos/lead  paint, 
unexploded  ordnances  in  area,  no  sched. 
environmental  cleanup,  scheduled  to  he 
vacated  9/95 

14  Magazines 

Jefferson  Proving  Ground 

Madison  Co;  Jefferson  IN  47250- 

Landholding  Agency:  COE — BC 

Property  Number:  329510021 

Status:  Prj'or  Amendment 

Base  closure  Number  of  Units:  14 

(xjmment:  135—4352  sq.  ft.,  concrcto/brick 
frame,  pres.  of  asbestos/lead  paint, 
unexploded  ordnances  in  area,  no 
scheduled  envir.  cleanup,  incs.  ftise  dcts., 
gen.  purpose  &  high  explo. 

Unsuitable  Properlies 

Buildings  (by  SUitel 

Indiana 

Bldg.  197 

Jefferson  Proving  Ground 

Madison  Co:  Jefferson  IN  47250- 

Landholding  Agency:  (;OE — B(^ 

Property  Numb«!r:  329510022 

Status:  Pr>'or  Amendment 

Base  closure  Number  of  Units:  1 

Reason:  Other 

Oimmcnt:  Detached  Latrine 

jFR  Doc.  95-6  Filed  1-5-95:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  a  Draft  Recovery  Plan 
for  the  Sacramento— San  Joaquin 
Delta  Native  Fishes  for  Rev-iew  and 
Comment 

agency:  Fish  and  Wildlife  Service,      • 

Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  the  Sacramento-San 
Joaquin  Delia  native  fishes.  These 
species  are  native  to  Sacramento,  San 
Joaquin,  Contra  Costa,  and  Solano 
Counties,  California.  The  Ser\'ice 
solicits  review  and  comment  from  the 
public  on  this  draft  plan. 
DATES:  Comments  on  the  draft  recovery 
plan  must  be  ret;eived  on  or  before 


March  7,  1995  to  receive  consideration 
by  the  Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Field  Supervisor. 
Ecological  Services  Office,  U.S.  Fish  and 
Wildlife  Service,  2800  Cottage  Way 
Room  £-1803,  Sacramento,  California. 
95825-1846  (telephone:  916-978-48f>fi). 
or  the  Assistant  Regional  Director, 
Ecological  Services,  U.S.  Fish  and 
Wildlife  Service,  Eastside  Federal 
Complex.  911  NE  11th  Avenue, 
Portland,  Oregon  97232^181 
(telephone:  503-231-6241).  Written 
commeiits  and  materials  regarding  the 
plan  should  \k  addressed  to  Mr.  Joel  A 
Medlin,  Field  Supervisor.at  the  above 
Sacramento,  California  address. 
Comments  and  materials  received  an- 
available  on  request  for  public 
inspe<;tion,  by  appointment,  during 
normal  business  hours  at  the  above 
Sacramento,  California  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  Pine  or  Ms.  Lesa  Meng  at  thf 
above  Sacramento.  California  address 
(telephone:  916-978-4866). 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Ser\  ice's  (Ser\  ice)  endangered 
species  program.  To  help  guide  the 
recovery  effort,  the  Service  is  working  to 
prepare  recovery  plans  for  most  of  ihe 
listed  spe<:ies  native  to  the  United 
States.  Recovery  plans  describe  actions 
considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  reclassification  or  delisting, 
and  estimate  time  and  cost  for 
implementing  the  recovery  measures 
needed. 

The  Endangered  Species  Act  of  197.3 
(Act),  as  amended  (16  U.S.C.  1531  ft 
scq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  ref:over\ 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  oi  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  coursi-  <») 
implementing  approved  recovery  plans. 

The  draft  recovery  plan  for 
Sacramento-San  Joaquin  Delta  native 
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Availability  of  a  Revised  Environmental 
Assessment  and  Receipt  of  an  New 
Application  for  an  Incidental  Take 
Permit  for  a  Project  Called  The 
Cloisters,  a  Single  Family  Residence 
Subdivision,  in  Brevard  County, 
Florida 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice. 
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SUMMARY:  The  Cavalear  Companies 
(ApplicantJ,  is  seeking  an  incidental 
take  permit  from  the  Fish  and  Wildlife 
Service  (Service),  pursuant  to  Section 
in(a)(l)(B)  of  the  Endangered  Species 
Act  of  1973  (Act),  as  amended.  The 
permit  would  authorize  the  take  of  two 
families  of  the  threatened  Florida  scrub 
jav.  Aphelocoma  coerulescens 
coerulescens,  and  several  of  the 
threatened  Eastern  Indigo  Snake. 
Drvmarchon  corals  couperi,  in  Brevard 
County,  Florida,  for  a  period  of  5  years. 
The  proposed  taking  is  incidental  to 
construction  of  266  single  family  homes 
including  the  necessary  infrastructure 
on  approximately  104  acres  (Project). 
1.5.5  acres  of  which  is  occupied  by 
Florida  scrub  jay  habitat  to  be 
permanently  altered.  The  Project  is 
called  The  Cloisters,  and  is  located 
along  State  Road  Al  A,  south  of  the 
Terrace  Shores  subdivision,  in  the  south 
beaches  area  of  Brevard  County.  Florida. 

The  Service  also  announces  the 
availability  of  a  new  environmental 
assessment  (EA)  and  revist-d  habitat 
conservation  plan  (HCP)  for  the 
incidental  take  application.  Copies  of 
the  EA  or  HCP  may  be  obtained  by 
making  a  request  to  the  Regional  Office 
addre.ss  below.  This  notice  al.so  advises 
Ihe  public  that  the  Service  has  made  a 
preliminary  determination  that  issuing 
the  incidental  take  permit  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  Section  1()2(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended.  The  Finding 
of  No  Significant  Impact  is  ba.sed  on 
information  contained  in  the  EA  and 
HC;P.  The  final  determination  will  be 
made  no  sooner  than  30  days  from  the 
date  of  this  notice.  This  notice  is 
provided  pursuant  to  Section  in(c)  of 
the  Act  and  National  Environmental 
Policy  Act  Regulations  (40  CFR  1.506.6). 
DATES:  Written  comments  on  the  permit 
application.  EA  and  HCP  should  be 
r'M.eived  on  or  before  Februarv'  6.  199.5. 
ADDRESSES:  Persons  wishing  to  review 
the  application,  HCP,  and  EA  may 
obtain  a  copy  by  writing  the  Service's 
Southeast  Regional  Office,  Atlanta. 
(k;orgia.  Documents  will  also  be 
available  for  public  inspection  by 


appointment  during  normal  business 
hours  at  the  Regional  Office,  or  the 
Jack.sonville.  Florida.  Field  Office. 
Written  data  or  comments  concerning 
the  application.  EA,  or  HCP  should  be 
submitted  to  the  Regional  Offic:e.  Please 
reference  permit  under  PRT-79.'}H.'>G  in 
such  comments. 

Regional  Permit  Coordinator.  U.S. 
Fish  and  Wildlife  Service.  1875  Century 
Boulevard.  Suite  210.  Atlanta,  Georgia 
30345.  (telephone  404/679-7110.  fax 
404/679-7081). 

Field  Supervisor.  U.S.  Fish  and 
Wildlife  Service.  6620  Southpoint 
Drive,  South.  Suite  310.  Jacksonville, 
Florida  32216-0912.  (telephone  904/ 
232-2580.  fax  904/232-2404). 

FOR  FURTHER  INFORMATION  CONTACT: 
Dawn  Zattau  at  the  Jacksonvilie. 
Florida.  Field  Office,  or  Rick  G.  Gooch 
at  the  Atlanta.  Georgia.  Regional  Office. 

SUPPLEMENTARY  INFORMATION:  The  notice 
announces  the  availability  of  a  revised 
HCP  and  application  for  the  Project. 
This  notice  modifies  a  previous  one 
published  for  the  Project  in  the  Federal 
Register  appearing  on  October  28.  1994 
(Federal  Register  59:54207).  As  a  result 
of  the  public  comment  period  on  the 
original  application,  15  comments  were 
received.  The  majority  of  the  comments 
identified  several  deficienr.es  in  the 
original  HCP  and  appUcation 
Subsequent  to  discussions  between  the 
Service  and  the  applicant,  the  applicant 
withdrew  the  original  application  from 
consideration.  The  applicant  has 
resubmitted  a  revised  HCP  and 
application  to  address  the  identified 
deficiences. 

The  following  is  a  summary  of  the 
revised  HCP  and  application: 

•  The  total  acreage  of  habitat 
o(.cupied  by  the  Florida  scrub  jay  is 
determined  to  be  15.5  acres,  not  12  acres 
as  originally  stated.  Mitigation  of  31.5 
acres  is  now  proposed  in  the  revised 
HCP  (versus  an  original  mitigation  of  24 
acres  in  fee-simple  acquisition). 

•  The  revised  HCP  has  added  a 
request  for  incidental  take  of  the 
threatened  Eastern  Indigo  Snake  on  the 
Project,  and  several  listed  plants  are 
now  included  in  the  Service's  analysis 
of  biological  impacts  from  the  Project. 

•  The  revised  HCP  is  seeking 
incidental  take  of  two  families  of 
Florida  scrub  jays  (versus  one  family  of 
jays  in  the  original  application). 

Dntcd:  Dec  nnibt-r  30.  1994. 
John  T.  Brown. 
Acting  Regional  Director 
jFR  D.)C.  95-  iO'l  Filed  1-5-95;  8:45  and 
BILLING  CODE  43tO-&9-P 
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Geological  Survey 

National  Mapping  Division; 
Announcement  of  Opportunity;  Data 
Grant  Program  for  Land  Processes 
Research 

AGENCY:  National  Mapping  Division. 
USGS,  DOI. 
ACTION:  Notice. 

SUMMARY:  The  U.S.  Geological  Surveys 
National  Mapping  Division  is  initiating 
a  Data  Grant  Program  to  distribute 
rtimotely  sensed  data  acquired  by  Earth- 
orbiting  satellites.  Landsat  multispectral 
sc;anner  (MSS)  data  and  advanced  ver\' 
high  resolution  radiometer  (AVHRR) 
data  will  be  provided  at  no  cost  to  a 
limited  number  of  qualified  nonprofit 
organizations  that  will  apply  these  data 
to  land  processes  re.search.  "These  data 
are  limited  to  conterminous  United 
States,  Alaska,  and  Hawaii  sites.  A 
detailed  information  packet  is  available 
DATES:  Data  Grant  Program  requests  due 
April  1.  1995. 

ADDRESSES:  Data  Grant  Program, 
.Science  and  Applications  Branch.  U.S. 
Creological  Survey.  EROS  Data  Center. 
Sioux  Fails,  SD  57198. 
SUPPLEMENTARY  INFORPyUTION:  The 
National  Mapping  Division's  Data  Grant 
Program  provides  an  opportunity  for 
nonprofit  organizations  to  obtain 
remotely  sensed  satellite  data  at  no  cost. 
This  program  provides  no  support  other 
than  data.  Nonprofit  organizations  may 
apply  by  submitting  Data  Grant  Program 
requests. 

Ren:otely  sensed  data  offered  through 
this  program  and  identified  in  all 
related  requests  must  be  applied  to  land 
processes  research.  Land  processes  are 
defined  broadly  as  the  set  of  natural 
processes  and  human  activities  that 
nffeci  the  chemical  composition, 
physical  properties,  and  geographic 
distribution  of  materials  (including 
inland  and  coastal  waters  and  ice)  on 
the  continental  land  surface.  Effects  of 
these  processes  must  be  expressed  at  the 
surface  if  the  data  being  offered  are  to 
l>e  useful.  Researchers  engaged  in  any 
field  of  physical,  biological,  or  social 
science  and  who  are  interested  in 
investigation  land  processes  and  their 
effects  are  encouraged  to  submit  Data 
Cirant  Program  requests. 

TTie  Data  Grant  Committee,  consisting 
of  National  Mapping  Division 
researchers,  will  review  these  requests. 
Limited  quantities  of  free  Landsat  MSS 
data  and  AVHRR  data  will  be  awarded 
to  those  Data  Grant  Program  requestors 
selected  by  the  committee.  Specific 
information  on  data  types,  guidelines 
for  submission  and  evaluation  of 
requests,  procedures  lor  data  selection 


.ind  retrieval,  and  schedules  for  reque.st 
completion  and  reporting  are  outlined 
in  the  information  packet. 

The  information  packet  may  be 
requested  by  writing  to  the  address 
listed  above;  sending  an  electronic  mail 
message  to  eros@erosa.cr.usgs.gov  via 
Internet;  or  sending  a  Fax  to  605-594- 
6589.  Each  respondent  is  asked  to 
include  name,  orgoniaotion.  address, 
and  telephone  numl)er. 

D.it(.'(i:  December  22. 1994 
James  R.  Pla.sker, 

Associate  Chief.  Xational  Mupping  Dinsinn 
IFK  Dor.  95- .332  Filed  1-5-95:  8:45  iim| 
BILLING  CODE  4310-31-M 


INTERSTATE  COMMERCE 
COMMISSION 

Notice  of  Intent  to  Engage  in 
Compensated  Intercorporate  Hauling 
Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
«:orporations  intend  to  provide  or  u.se 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

A.  1.  Parent  corporation  and  addre.ss 
of  principal  office:  Alan  Corporation  of 
.New  England.  60  PrescotI  Street. 
Worcester.  MA  01605. 

2.  Wholly  owned  subsidiaries  which 
will  participate  in  the  operation,  and 
State  of  incorporation:  .\lan  Petroleum 
Carriers  Inc..  Incorporated  in  the  State 
of  Massachusetts. 

B  1.  The  parent  corporation  is 
Country  Fresh.  Inc.  and  the  address  of 
the  principdl  office  is:  2555  Buchanan 
Avenue  S.W.,  P.O.  Box  H14.  Grand 
Rapids,  Michigan  49508. 

2.  Wholly-owned  subsidiaries  v%hich 
will  participate  in  the  operations,  and 
their  .States  of  Incorporation: 

Embi'st.  Inc..  a  Michigan  cor{>oratiun 

G.R.  Best.  Inc..  a  Miciiigan  coi-puration 

Bemid.  Inc.,  a  Michigan  corporation 

M«  Donald  Dairy.  Iiu:..  a  .Michigan 
corporation 

Frimtiiite  Brands.  Inc..  a  .Michigan 
corporation 

Burger  Dairy  Co..  an  Indiana  corporation 

Toledo  Milk  Prot:e.ssors.  Inc..  a 

Michigan  corporation 
Vernon  A.  Williams. 
Six.retar): 

IFK  D<x-  95-316  Filed  l-5-(l4.  8:45  ;u;i| 
BILLING  CODE  7035-01-11 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration/Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  dett-rmination  decisions 
of  the  Secretarv'  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  bv 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  tales  and 
fringe  benefits  which  .ire  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  emploved  on 
construction  projects  of  a  similar 
character  and  in  the  lot^ilities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordant e  with  29 
CFR  Part  1.  by  authority  of  the  Secretarv 
of  Labor  pursuant  to  the  provisions  of 
the  Davi.s-Bacon  A(.t  of  March  3. 1931. 
as  amended  (46  Stat.  1494.  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  he 
prevailing  by  the  Secretarv  of  Labor  in 
accordance  with  the  Dav  is-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constilut^he 
minimum  wages  payable  on  Fedt^al  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  l!;r 
specified  classes  engaged  on  ( '>ntract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notit.e  and  public  lomnifnt 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  presc  ril)ed  in 
5  U'..S.C.  553  and  not  providing  for  delav 
in  the  effective  date  as  pres<  rilied  in  that 
sf(  lion,  because  the  necessity  to  issue 
current  (.onstruction  industrv  v.agc 
iii?Ierminations  frequently  and  in  large 
volume  cau.ses  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

Ck'ueral  w  ige  determination 
dtt;isions.  and  modifications  and 
supers«jdeas  decisions  thento.  contain 
no  evpirntion  dates  and  are  effective 
from  thi'ir  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notic  e 
is  rectn\  ed  by  the  agency,  whichever  is 
jNirlier.  Thf^sf  dec:isions  are  to  ftt.'  used 
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with  the  provisions  of  29 
ind  5.  Accordingly,  the 
di  icision,  together  with  any 
issued,  must  be  made  a 
contract  for  performance  of 
work  within  the 
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Printing  Office  document 
Geheral  Wage  Determinations 
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fed. 


Volume  I: 

Connecticut 

CT940005  t^EB.  11, 1994) 

Volume  II: 

District  of  Columbia 


FEB.  11,  1994) 


IFEB.  11 
FEB.  11 


DC940001 

Maryland 
MD940O36 
MD940048 

Pennsylvania 

PA 940004   FEB.  11, 

Virginia 

VA940005  FEB.  11, 
VA940021  FEB.  11, 
VA940023  FEB.  11, 
VA940025  FEB.  11, 
VA940033  FEB.  11, 
VA940036  FEB.  11. 
VA940065  FEB.  11, 
VA940067  FEB.  11, 
VA940O85  FEB.  11, 
VA940087  FEB.  11, 
VA940088  FEB.  11, 
VA940104  FEB.  11, 
VA940105   FEB.  11, 


JMI 


1994) 
1994) 

1994) 

1994) 
1994) 
1994] 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 


VA940108  (APR.  15.  1994) 

Volume  HI: 

Kentucky 

KY940001  (FEB.  11.  1994) 
KY940002  (FEB.  11, 1994) 
KY940003  (FEB.  11,  1994) 
KY940004  (FEB.  11.1994) 
KY940006  (FEB.  11,1994) 
KY 940007  (FEB.  11. 1994) 
KY940025  (FEB.  11,  1994) 
KY940027  (FEB.  11,  1994) 
KY940028  (FEB.  11,  1994) 
KY940029  (FEB.  11,  1994) 
KY940O35  (FEB.  11,  1994) 

Volume  IV: 

Illinois 

IL940019(FEB.  11.1994) 
Ohio 

OH940001  (FEB.  11,1994) 

OH940002  (FEB.  11,  1994) 

OH940003  (FEB.  11.  1994) 

OH940026  (FEB.  11.1994) 

OH940027  (FEB.  11,  1994) 

OH940028  (FEB.  11,  1994) 

OH940029  (FEB.  11,  1994) 

OH940034  (FEB.  11,  1994) 

OH940035  (FEB.  11,  1994) 

OH940036  (FEB.  11.1994) 

Volume  V.- 
Iowa 

IA940001  (FEB.  11. 1994) 
Kansas 

KS940006  (FEB.  11,  1994) 

KS940009  (FEB.  11.  1994) 

KS940012  (FEB.  11, 1994) 

KS940016  (FEB.  11,  1994) 

KS940017  (FEB.  11,  1994) 

KS940024  (FEB.  11,  1994) 

KS940025  (FEB.  11.1994) 

KS940029  (FEB.  11.1994) 

KS940061  (FEB.  11.  1994) 
Louisiana 

LA940005  (FEB.  11,  1994) 

LA940OO9  (FEB.  11,  1994) 

LA940015  (FEB.  11,  1994) 

LA940017  (FEB.  11, 1994) 

LA940018  (FEB.  11,  1994) 

Volume  M: 

Alaska 

AK9400O1  (FEB.  11,  1994) 
Idaho 

ID940001  (FEB.  11,  1994) 
Montana 

MT940001  (FEB.  11,  1994) 

MT940002  (FEB.  11,  1994) 

MT940006  (FEB.  11,  1994) 

MT940OO7  (FEB.  11,  1994) 

MT940008  (FEB.  11,  1994) 
Oregon 

OR9400O1  (FEB.  11,  1994) 

OR940004  (FEB.  11,  1994) 
Washington 

WA940001  (FEB.  11,  1994) 

\VA940002  (FEB.  11,  1994) 

WA940005  (FEB.  11,  1994) 

VVA940008  (FEB.  11,  1994) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 


found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  county.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington.  DC  20402.  (202) 
783-3238. 

When  ordering  subscription(s).  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  six  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  in  January  or 
February)  which  included  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  this  30th  d.iy 
of  Decemt)er  1994. 
Alan  L.  Moss, 

Director,  division  of  Wage  Determination. 
|FR  Doc.  95-297  Filed  1-5-94;  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Bioenglneering  and  Environmental 
Systems;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Bioengineering  and  Environmental  Systems 
(No.  1189) 

Dates  and  Times:  )anuary  24, 1995: 
8:30am-5:00pm 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  room  770.  Arlington,  VA 
22230 

Type  of  Meeting:  Closed 

Contact  Person:  John  D.  Enderle,  Program 
Director,  Biomedical  Engineering  and 
Research  to  Aid  Persons  with  Disabilities. 
Division  of  Bioengineering  and 
Environmental  Systems,  National  St  ience 
Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  Telephone:  (703)  30«i- 
1319. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  mcluding 
technical  information:  financial  data  such  .is 
salaries:  and  personal  information 


concerning  individuals  asscK  iated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (fi)  of  the  Govenimcnt 
in  the  Sunshine  Act. 

D.-ited:  January  3. 1995. 
M.  Re'iecca  Winkler. 
(.();;i;fi;7/pe Management  Officer. 
iKR  Doc.  95-338  Filed  1-5-95:  8:45  ami 
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Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
.Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
fi)llowing  meeting: 

Same:  Special  Emphasis  Panel  in  Civil  and 
.Mechanical  Systems  (#1205). 

Dates  &  Times:  January  26  &  27.  TJ95:  8:30 
.i.in.  to  5  p.m. 

rince:  NSF.  Room  530/580.  4201  Wilson 
Itoalevard,  Arlington.  VA. 

Contai-t:  Dr.  Oscar  W.  Dillon/Dr.  Wslliam 
.V.  .Spitzig.  Program  Directors,  R(x>m  545. 
\SF 

Typo  (^Meeting:  Closed. 

Ihsrptyse  of  Meeting:  To  provide  criviw  and 
.ecommendations  concerning  support  for 
resftarrh  proposals  submitted  to  the  NSF  for 
finrfnctal  support. 

Keason  for  Closing:  The  propris.TJs  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
luchniral  information,  financial  data,  such  as 
salaries:  and  personal  infonnation 
cnnceming  individuals  associated  with  the 
proposals. 

Thesr  matters  are  exempt  under  5  L'.S.C 
55Jl)(c),  (4)  and  (6)  of  Government  in  the 
Sunshine  Act. 

Dated:  January  3.  1995. 
M.  Kebecca  Winkler, 
Committee  Management  Officer 
If-R  Doc.  95-339  Filed  1-5-95;  8:45  .imj 
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Special  Emphasis  Panel  in  Electrical 
and  Communications  Systems;  Notice 
of  Meeting 

In  accordance  with  llie  Federal 
.\(ivis(ir>'  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Scienct- 
Foundation  announces  the  following 
inreting. 

Same:  Special  Emphiisis  Panel  in 
Kle<;triuil  and  Communications  System*; 
{»lI9tJ) 

Ddte  and  Time;  January  23-24.  1995—8:00 
.iin  to  5.00  pm 

I'lacir.  .National  Science  Foundation.  4,iOJ 
WjJsoi:  l>oulevard.  Room  630.  Arlington. 
Virginia  22230. 

Type  of  Meeting:  Closed 

Contact  Person:  Dr.  Albert  U.  Harvey. 
I'rriRirfm  Director.  ECS  Room  675.  National 


Sc.i(.:iu:t' Foundation,  4201  Wilson  Blvd.. 
Arlington,  VA.  Telephone:  (703)  30&-1339 

Purpose  of  meeting:  To  provide  advice  ard 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  re\  iew  and  evaluate 
".ipplications  of  Faculrv'  Early  &>.reor 
I3evcIopment  (CAREER)  research  prof>osals 
I  /?cfi .•.■«.•)  for  Closing:  The  proposals  boin^ 
reviewed  include  information  of  a 
proprietary  confidential  nature,  including 
tfclsnical  information;  financial  data,  "iuch  as 
salaries:  and  personal  infonnation 
concerning  individuals  associated  u  iih  the 
projHJsals.  These  matters  are  exempt  und«r  5 
i;.S.C.  552b(c)  (4)  and  (61  of  the  Government 
.S'.inshino  Act. 

Dated:  January  3,  1995. 
(i  R  I>H    95-337  Filed  1-5-95:  8  45  am] 
BiLLIND  CODE  755S-01-M 


Special  Emphasis  Panel  in 
International  Programs;  Notice  of 
Meeting 

In  accordance  with  the  Fedora! 
.advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundiitioii  announces  the  following 
mooting. 

Xairio:  Sp.xial  Emphasis  Paiiol  in 
International  Programs 

Date  and  Timf:  January  23-24. 1995:  8.J0 
^.iTL  Jo  5.00  p.m.  (Alternate  date  du?  to  bad 
wMther:  January  30-31.  19<»5) 

Place:  Rooms  340.  300  and  365 

Typt'  of  Meeting:  Closed 

Contact  Person:  Janice  Cassidy.  Prt.gr.im 
Manager.  Division  of  IntemntiiHial  Programs. 
Room  935.  National  Sclent  e  Foundytion. 
4201  Wilson  Boulevard.  Arlineton.  V.^ 
22230. 

Trlt-plione:  (703)  306-1701. 

Purposf  of  Meeting:  To  provide  ad\  ice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
applications  submitted  to  the  Division  of 
I:!ternation.il  Programs  for  the  Summer 
Institute  ill  lupan  for  U.S.  Graduate  Students 
in  Science  and  Engineerins  as  pan  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  meeting  is  closed 
to  the  public  because  of  the  proposals  Ix-ing 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries:  and  personal  mformation 
( onceming  individuals  associated  w  ith  the 
proposals.  These  matters  are  exempt  under  5 
I'.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
ill  the  Sunshine  Act. 

Dated:  January  3. 1995. 
M.  Rebecca  Winkler. 
lUimmittPe  Management  Utficej 
ilK  DtM.  95-335  Filed  1-5-95:  8:45  ami 

BILUMG  COO£  7&SS-0I-M 


Special  Emphasis  Panel  in  Networking 
and  Communications  Research  and 
Infrastructure  (NCRI);  Notice  of 
Meeting 

hi  atxordance  with  the  Federal 
Aflvisorv'  Committee  Act  (I'ub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  tlw  following 
meeting: 

.\Vj;,iff:  Special  Emphasis  PriTiel  in       «t 
Networking  and  Communications  RitM-arch 
and  Infrastructure  («1207) 

Date  and  Time:  lanuary  26-27.  Vt^:  8:30 
a:.T  to  5  pm 

Plcce:Room  1175.  National  Scif.T.tc 
Foundation.  4201  WiHon  Blvd..  .Xrlington. 
VA  22230 

Tvpf  of  Mfvting-  dosed 

f,V>f!farf  Ppr.s(ir;Dr  Aubrey  FJ  ish  NCTI. 
National  Science  Foundation,  room  1175. 
.•\rlington.  VA  22230  (703  306-194MJ 

Purpose  of  Meeting:  To  provide  ad\  ice  and 
recommendations  concernins;  pioposals 
submitted  to  .NSF  for  financial  siij>]).).l. 

Agenda:  To  review  &  evaluate  propfrsnls 
submitted  for  C;ireer  Program. 

Rf^son  for  Closing:  The  propos.-iis  S-ing 
revie\*ed  include  information  of  a 
proprietary  or  confidential  nature,  ir.cluding 
technical  information:  financial  daTa.  surh  us 
salaries,  and  personal  information 
concerning  individuals  associat«Kl  w  .;h  'he 
proposals.  These  matters  are  exempt  under  5 
i;.SC.  552b.(c)  (41  and  (6)  of  theCov-nmsent 
in  the  Sunshine  .^cl. 

Dated:  Januarys.  1995. 
.M.  Rcbetxa  Winkler. 
Cnwmittte  Management  Officer. 
|FR  Doc  9V341  Filed  1-5-95:  8  45  .iirj 
BILLMS  CODE  T55S-01-M 


Special  Emphasis  Panel  in  Physics; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
.^dvisor^•  Committee  .\c\  {Pub.  L.  92- 
4t>3.  as  amended),  the  National  5»cience 
Foundation  announces  the  following 
iTieeting. 

\ame:  .Sp»ecial  Emphasis  Pant.4  in  Phvsics 
(«1208) 

Pato  and  ttmtr.  Friday.  January  2fi.  1995; 
vt  00  a.m.  to  5  00  p  m.,  .Saturday.  Ianu?r\  29, 
P>')5:  9  00  a.m.  to  VZ.OO  p.m. 

Place:  Room  1020.  National  .Scieme 
Foiinddtion.  420!  Wilson  Blvd..  Arlir.K'on, 
VA  J  2  2  30 

Tvpe  of  .\fwf;ng:  Closed 

(j.ntact  Person:  Dr.  William  (]h.iiou»k_\ . 
l'i-ogra:n  Director  for  Elementary  Partidw 
I'hvsit  s.  National  Science  Foundation.  4201 
Wilson  Blvd..  Arlington.  V.\  222  lO. 
Teli-piione:  (703)  306-1895. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
s:;bmitted  to  NSF  for  financial  support. 

Agf-nda:  To  review  and  evaluate  the 
1  :u.!lly  Early  Care»r  Development  IC^REKRJ 
proposals  as  part  of  the  selection  pnjt  oss  lur 
.iw.irds. 

Reason  for  Ck>sing:  The  propr»sals  b»iuj{ 
reviewed  iticlude  information  of  a 


2160 
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proprietary  or  confidential  nature,  including 
technical  infoimation;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  Th^se  matters  are  exempt  under  5 
U.S.c.  552b(c)-  (4)  and  (6)  of  the  Government 
in  the  Sunshiu  e  Act. 

Dated:  January  3, 1995. 
M.  Rebecca  Winkler, 
Committee  Mc^agement  Officer. 
[FR  Doc.  95-340  Filed  1-5-95:  8:45  ami 

BILLING  CODE  79BS-01-M 

Special  Emphasis  Panel  In  Research, 
Evaluation  and  Dissemination  Notice 
of  Meeting 

In  accorda  tice  with  the  Federal 
Advisory  Co  nmittee  Act  (Pub.  L.  92- 
463,  as  amerded).  the  National  Science 
Foundation  Announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Research,  Eva  uation  and  Dissemination. 

Date  and  Ti  ne:  January  23, 1995;  10  a.m. 
to  5  p.m.;  Jam  ary  24, 1995;  9  a.m.  to  4  p.m. 

Place:  Roon  375,  National  Science 
Foundation,  4  201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Me(  iting:  Closed. 

Contact  Per  ion:  Dr.  Iris  Rotberg,  Program 
Director,  4201  Wilson  Boulevard,  room  855, 
Arlington,  Vj^  22230.  Telephone  (703)  306- 
1656. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendat  ons  concerning  proposals 
submitted  to  1 ISF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
and  provide  a  ivice  and  recommendations  as 
part  of  the  sel  sction  process  for  proposals 
submitted  to  ^e  Studies  and  Indicators 
Program. 

Reason  for  i  Closing:  Because  the  proposals 
reviewed  incljde  information  of  a 
proprietary  oi  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  |  ersonal  information 
concerning  ir  dividuals  associated  with 
proposals,  thi  meetings  are  within 
exemptions  ('  )  and  (6)  of  5  U.S.C.  552b(c). 
Government  i  n  the  Sunshine  Act. 


Dated:  Janizary 
M.  Rebecca 

Committee 
(FRDoc. 

BILLING  CODE 


95-;  36 


In 
Advisory 
463, as 
Foundation 
meeting 

Name:  Special 
Undergradua  :e 

Dates  and 
p.m.  to  9  p.nc 


JMI 


to  5  p.m.;  January  27, 1995;  8;30  a.m.  to  5 
p.m.;  January  28, 1995;  8:30  a.m.  to  3  p.m.; 
February  1, 1995;  7:30  p.m.  to  9  p.m.; 
February  2, 1995;  8:30  a.m.  to  5  p.m.; 
February  3, 1995;  8:30  a.m.  to  5  p.m.; 
February  4, 1995;  8:30  a.m.  to  3  p.m. 

Place;  Doubletree  National  Airport  Hotel. 
300  Army/Navy  Drive,  Arlington,  VA  22202. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Norman  Fortenberry, 
Program  Director,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1667. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financidl  support. 

Agenda:  To  review  and  evaluate 
unsolicited  proposals  submitted  to  the 
Instrumentation  and  Laboratory 
Improvement/Leadership  Laboratory 
Improvement  Panel  Meeting 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b.(c)  (4)  and  t6)  of  the  Government 
in  the  Sunshine  Act. 

Dated;  January  3, 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  95-334  Filed  1-5-95;  8:45  am] 

BILUNG  CODE  7SS6-01-M 


3, 1995. 
VVinkler, 

ement  Officer. 
Filed  1-5-95;  8:45  am) 
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1S55-01-M 


Special  Emphasis  Panel  In 
Undergrad(|ate  Education;  Notice  of 
Meeting 


accordknce  with  the  Federal 
Committee  Act  (Pub.  L  92- 
amepded),  the  National  Science 
announces  the  following 


Emphasis  Panel  in 
Education. 
'  'imes:  January  25, 1995;  7:30 
January  26, 1995;  8:30  a.m. 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  STN  50-528,  STN  50-529,  and 
SIN  50-530] 

Arizona  Public  Service  Company;  Palo 
Verde  Nuclear  Generating  Station, 
Units  1.  2,  and  3;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
Licenses,  Proposed  no  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-41, 
NPF-51.  and  NPF-74  issued  to  Arizona 
Public  Service  Company  for  Operation 
of  the  Palo  Verde  Nuclear  Generating 
Station,  Units  1,  2,  and  3,  located  in 
Maricopa  County,  Arizona. 

The  proposed  amendments  would 
change  the  refueling  machine  overload 
cutoff  limit  from  less  than  or  equal  to 
1556  pounds  to  less  than  or  equal  to 
1600  pounds.  The  change  is  a 
consequence  of  the  fuel  assembly 
weight  increase  which  resulted  from 
design  and  fabrication  improvements. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 


will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident,  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

Standard  1 — Does  the  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

The  proposed  Technical  Specification 
amendment  to  sections  3.9.6  and  4.9.6.1 
provides  a  revised  refueling  machine  hoist 
overload  cutoff  limit  that  is  appropriate  for 
the  increased  weight  of  the  fuel  assemblies. 
The  increased  weight  of  fuel  assemblies 
results  from  design  and  fabrication 
improvements  such  as  denser  fuel  pellets, 
laser  welded  GUARDIANtn  grids,  and  laser 
welded  spacer  grids.  The  weight  of  a  fuel 
assembly  is  identified  in  the  UFSAR  as  a 
parameter  in  the  analysis  for  a  Fuel  Handling 
Accident.  The  radiological  consequences  of  a 
Fuel  Handling  Accident  were  reevaluated  in 
order  to  incorporate  fuel  assembly  design 
changes  including  increases  in  the  fuel 
assembly  weight  and  increases  of  the 
maximum  fuel  enrichment.  The  analysis 
used  a  fuel  assembly  enriched  to  4.3  weight 
percent  and  the  pwwer  assigned  to  the 
assembly  was  1.65  times  the  average  power 
per  assembly.  The  accident  is  assumed  to 
occur  TOO  hours  after  reactor  shutdown  and 
it  is  also  assumed  that  all  236  fuel  rods  fail 
The  resultant  thyroid  dose  at  the  2  hour 
exclusion  area  boundary  is  71.5  rem  which 
meets  the  Standard  Review  Plan  15.7.4  limit 
of  75  rem.  The  conclusions  for  the 
radiological  consequences  of  a  Fuel  Handling 
Accident  remain  consistent  with  the  results 
in  the  Safety  Evaluation  Report.  The 
increased  weight  of  the  fuel  assemblies  was 
reviewed,  separate  from  this  proposal,  in 
accordance  with  the  provisions  of  10  CFR 
50.59  and  found  to  be  acceptable,  as 
described  above. 

The  increase  in  the  refueling  machine 
overload  cutoff  limit  does  not  impact  the 
manner  in  which  the  refueling  machine  is 
operated  or  the  manner  in  which  the  fuel 
assemblies  are  engaged  and  lifted.  The 
overload  cutoff  limit  is  not  a  parameter  used 
in  the  analysis  of  a  Fuel  Handling  Accident. 
The  overload  cutoff  limit  was  incorporated 
on  the  refueling  machine  hoist  to  protect  the 
core  internals  and  pressure  vessel  from 


possible  damage  in  the  event  the  fuel 
assembly  becomes  mechanically  bound  as  it 
is  withdrawn  from  the  reactor  vessel.  The 
proposed  overload  cuto?  limit  was 
determined  as  follows: 

Overload  Cut  Off  limit=(Hoist  Wet 

Weight)+(Grapple  Wet  Weight)+(Max 
Wet  Fuel  Weight)+90lbs. 

Where: 

(a)  Hoist  and  Grapple  Wet  Weight=176  lbs. 

(b)  Majiimum  Wet  Fuel  Weight=1334  lbs. 
The  basis  for  the  90  pounds  had  two 

considerations:  (1)  to  be  large  enough  to 
account  for  friction  loads  during  fuel 
assembly  withdrawal;  and,  (2)  to  l>e  small 
enough  to  ensure  that  while  lifting  a 
minimum  weight  fuel  assembly,  the  loads 
imposed  on  a  mechanically  bound  fuel 
assembly  are  below  the  design  limit  sf)ecified 
by  the  fuel  manufacturer.  The  maximum 
value  for  the  existing  overload  cut  off  limit 
was  specified  by  the  fuel  manufacturer  to  be 
1602  pounds. 

The  revised  overload  cut  off  limit  does  not 
decrease  the  factor  of  safety  for  the  refueling 
machine  hoist  below  the  Crane 
Manufacturer's  [sic]  Association  of  Amerfca 
(CMAA)  Standard  70  required  value  of  5/1. 

Therefore,  the  proposed  change  for  the 
refueling  machine  overload  cut  off  limit  will 
not  significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated  and  will  remain  bounded  by  the 
accident  analysis  of  Chapter  15  of  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR). 

Standard  2 — Does  the  proposed  change 
create  the  possibility  of  a  new  or  different 
kind  of  accident  &x)m  any  accident 
previously  evaluated? 

The  proposed  Technical  Specification 
amendment  to  Sections  3.9.6  and  4.9.6.1 
would  provide  a  revised  refueling  machine 
hoist  overload  cut  off  limit  that  is  appropriate 
for  the  increased  weight  of  the  fuel 
assemblies.  The  increased  weight  of  fuel 
assemblies  results  from  design  and 
fabrication  improvements  such  as  denser  fuel 
pellets,  laser  welded  GUARDIAN^m  grids, 
and  laser  welded  spacer  grids.  The  fuel 
overload  cut  off  limit  was  incorporated  on 
the  refueling  machine  hoist  to  protect  the 
core  internals  and  pressure  vessel  from 
p)ossible  damage  in  the  event  the  fuel 
assembly  becomes  mechanically  bound  as  it 
is  withdrawn  from  the  reactor  vessel.  The 
proposed  overload  cut  off  limit  was 
determined  as  follows: 
Overload  Cut  Off  limit=(Hoist  Wet 

Weight)+(Grapple  Wet  Weight)+{Max 
Wet  Fuel  Weight)+90  lbs. 
Where: 

(a)  Hoist  and  Grapple  Wet  Weight=176  lbs. 

(b)  Maximum  Wet  Fuel  Weight=1334  lbs. 
The  basis  for  the  90  pounds  had  two 

considerations:  (1)  to  be  large  enough  to 
account  for  friction  loads  during  fuel 
assembly  withdrawal;  and,  (2)  to  be  small 
enough  to  ensure  that  while  lifting  a 
minimum  weight  fuel  assembly,  the  loads 
imposed  on  a  mechanically  bound  fuel 
assembly  are  below  the  design  limit  specified 
by  the  fuel  manufacturer.  The  maximum 
value  for  the  existing  overload  cut  off  limit 


was  specified  by  the  fuel  manufacturer  to  be 
1602  pounds  to  limit  the  potential  for 
damage  to  the  fuel  assemblies. 

The  accident  of  concern  related  to  the 
change  in  the  refueling  machine  overload  cut 
off  limit  is  the  Fuel  Handling  Accident.  This 
accident  occurs  when  a  fuel  bundle  becomes 
disengaged  from  the  refueling  machine 
grapple.  The  change  of  the  refueling  machine 
overload  cut  off  limit  does  not  change  the 
way  in  which  the  refueling  machine  grapple 
engages  the  fuel  assemblies.  Since  fuel 
handling  is  the  subject  of  change,  no  new  or 
different  kinds  of  accidents  are  created. 

Therefore,  it  can  be  concluded  that  the 
proposed  change  to  Sections  3.9.6  and  4.9.6.1 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Standard  3 — Does  the  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  Technical  Specification 
amendment  to  Sections  3.9.6  and  4.9.6.1 
would  provide  a  revised  refueling  machine 
hoist  overload  cut  off  limit  that  is  appropriate 
for  the  increased  weight  of  the  fuel 
assemblies.  The  increased  weight  of  fuel 
assemblies  results  from  design  and 
fabrication  improvements  such  as  denser  fuel 
pellets,  laser  welded  GUARDIANtm  grids, 
and  laser  welded  spacer  grids.  The  overload 
cut  off  limit  was  incorporated  on  the 
refueling  machine  hoist  to  protect  the  core 
internals  and  pressure  vessel  from  possible 
damage  in  the  event  the  fuel  assembly 
becomes  mechanically  bound  as  it  is 
withdrawn  from  the  reactor  vessel.  The 
proposed  overload  cut  off  limit  was 
determined  as  follows: 

Overload  Cut  Off  limit=(Hoist  Wet 

Weight)+(Grapple  Wet  Weight)+(Max 
Wet  Fuel  Weight)+90  lbs. 

Where: 

(a)  Hoist  and  Grapple  Wet  VVeight=176  lbs. 

(b)  Maximum  Wet  Fuel  Weight=1334  lbs. 
The  basis  for  the  90  pounds  had  two 

considerations:  (1)  to  be  large  enough  to 
account  for  friction  loads  during  fuel 
assembly  withdrawal;  and,  (2)  to  be  small 
enough  to  ensure  that  while  lifting  a 
minimum  weight  fuel  assembly,  the  loads 
imfjosed  on  a  mechanically  bound  fuel 
assembly  are  below  the  design  limit  specified 
by  the  fuel  manufacturer.  The  maximum 
value  for  the  existing  overload  cut  off  limit 
was  specified  by  the  fuel  manufacturer  to  be 
1602  pounds. 

The  overload  cut  off  limit  is  not  a 
parameter  used  in  the  analysis  of  a  Fuel 
Handling  Accident.  The  conclusion  regarding 
the  radiological  consequences  of  the  Fuel 
Handling  Accident  remain  valid,  and  there  is 
no  decrease  in  the  margin  of  safety. 

Therefore,  it  can  be  concluded  that  the 
prop>osed  change  will  maintain  the  integrity 
of  the  fuel  assemblies  and  reactor  vessel 
internals  and  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 


proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendments  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendments  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendments  involve  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville. 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  February  6,  1995,  the  licensee  may 
file  a  request  for  a  hearing  will  respect 
to  issuance  of  the  amendments  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request  - 
for  a  he'aring  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
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consult  a  ci.  rrent  copy  of  10  CFR  2.714 
which  is  av  lilable  at  the  Commission's 
Public  Doaiment  Room,  the  Gelman 
Building,  2l20  L  Street,  NW., 
Washingtoq,  DC,  and  at  the  local  public 
document  rxim  located  at  the  Phoenix 
Public  Libniry,  12  East  McDowell  Road, 
Phoenix,  Ajizona  85004.  If  a  request  for 
a  hearing  oi  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  B  oard,  designated  by  the 
Conmiissioi  i  or  by  the  Chairman  of  the 
Atomic  Saf(  rty  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  an  i  the  Secretary  or  the 
designated  \tomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  ilea  ve  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  speaifically  explain  the  reasons 
why  intervt  nUon  should  be  permitted 
with  particular  reference  to  the 
following  f^ors:  (1)  the  nature  of  the 
petitioner'si right  under  the  Act  to  be 
made  party  [to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  me  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  mat  er  of  the  proceeding  as  to 
which  petit  ioner  wishes  to  inter\'ene. 
Any  person  who  has  filed  a  petition  for 
leave  to  inti  ;rvene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  wilhout  requesting  leave  of  Ihe 
Board  up  tc  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding  but  such  an  amended 
petition  must  satisfy  the  specificity 
requiremenits  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding  a  petitioner  shall  file  a 
supplemen ;  to  the  petition  to  intervene 
which  mus:  include  a  list  of  the 
contention!  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consi  ;t  of  a  specific  statement  of 
the  issue  o  law  or  fact  to  be  raised  or 
controvert^.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  th<  contention  and  a  concise 
statement  c  f  the  alleged  facts  or  expert 
opinion  wl  ich  support  the  contention 
and  on  whi  ch  the  petitioner  intends  to 
rely  in  pro'  ing  the  contention  at  the 
hearing.  Tl:  e  petitioner  must  also 
provide  ref  jrences  to  those  specific 
sources  aiu  documents  of  which  the 
petitioner  i  s  aware  and  on  which  the 
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petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendments. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  bearing  or  a  petition 
for  leave  to  intervene  must  be  filed  v«nth 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Docujnent  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington,  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-{800)  248-5100  (in  Missouri 
l-<800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to 
Theodore  R.  Quay:  petitioner's  name 
and  telephone  number,  date  petition 
was  mailed,  plant  name,  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel.  U.S. 
Nuclear  Regulatory  Commission. 


Washington,  DC  20555.  and  to  Nancy  C. 
Loftin.  Esq.,  Corporate  Secretary  and 
Counsel.  Arizona  Public  Service 
Company,  P.O.  Box  53999,  Mail  Station 
9068,  Phoenix,  Arizona  85072-3999, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the      ' 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i}-<v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  31. 1994,  as 
supplemented  by  letter  dated  December 
28, 1994,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 
and  at  the  local  public  document  room 
located  at  the  Phoenix  Public  Library, 
12  East  McDowell  Road,  Phoenix, 
Arizona  85004. 

Dated  at  Rockviile,  Maryland,  this  3rd  day 
of  January  1995. 

For  the  Nuclear  Regulatory  Commission. 
Linh  N.  Tran, 

Project  Manager,  Project  Directorate  JV-2, 
Division  of  Reactor  Projects  ID/IV,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  94-319  Filed  1-5-95;  8:45  am] 
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Pocket  No.  50-440] 

The  Cleveland  Electric  Illuminating 
Co.,  et  al.;  Environmental  Assessment 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
58,  issued  to  the  Cleveland  Electric 
Illuminating  Company,  Centerior 
Service  Company.  Ehjquesne  Light 
Company,  Ohio  Edison  Company, 
Pennsylvania  Power  Company,  and 
Toledo  Edison  Company  (the  licensee), 
for  operation  of  the  Perry  Nuclear  Power 
Plant.  Unit  No.  1,  located  in  Lake 
County,  Ohio. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  amendment  will 
replace  the  existing  Technical 
Specifications  (TS),  in  their  entirety, 
with  the  Improved  Technical 
Specification  (ITS).  The  proposed  action 
is  in  accordance  with  the  licensee's 
amendment  request  dated  December  16, 


1993,  as  supplemented  November  7, 
1994. 

The  Need  for  the  Proposed  Action 

It  has  been  recognized  that  nuclear 
safety  in  all  plants  would  benefit  from 
improvement  and  standardization  of  TS. 
The  "NRC  Interim  Policy  Statement  on 
Technical  Specification  Improvements 
for  Nuclear  Power  Reactors,"  (Federal 
Register  52  FR  3788.  February  6. 1987) 
and  later  the  Final  Policy  Statement, 
formalized  this  need.  To  facilitate  the 
development  of  individual  ITS.  each 
reactor  vendor  owners'  group  (OG)  and 
the  NRC  staff,  developed  standard 
Technical  Specifications.  For  General 
Electric  (GE)  plants,  the  standard  TS 
(STS)  are  NUREG-1433  for  BWR/4 
reactor  facilities  and  NUREG-1434  for 
BVVR/6  facilities.  NUREG-1434  formed 
the  basis  of  the  Perry  ITS.  The  NRC 
Committee  to  Review  Generic 
Requirements  (CRGR)  reviewed  the  STS 
and  made  note  of  the  safety  merits  of  the 
STS  and  indicated  its  support  of 
conversion  by  operating  plants  to  the 
STS. 

Description  of  the  Proposed  Change 

The  proposed  revision  to  the  TS  is 
based  on  NUREG-1434,  and  on 
guidance  provided  in  the  Policy 
Statement.  Its  objective  is  to  completely 
rewrite,  reformat,  and  streamline  the 
e.xisting  TS.  Emphasis  is  placed  on 
human  factors'  principles  to  improve 
clarity  and  understanding.  The  Bases 
section  has  been  significantly  expanded 
to  clarify,  and  better  explain  the 
purpose  and  foundation  of  each 
specification.  In  addition  to  NUREG- 
1434.  portions  of  the  existing  TS  were 
also  used  as  the  basis  for  the  ITS.  Plant- 
specific  issues  (unique  design  features, 
requirements,  and  operating  practices) 
were  discussed  at  length  with  the 
licensee,  and  generic  matters  with  the 
GE  and  other  OGs. 

The  proposed  changes  from  the 
existing  TS  can  be  grouped  into  four 
general  categories,  as  follows: 

1.  Non-technical  (administrative) 
changes,  which  were  intended  to  make 
the  ITS  easier  to  use  for  plant  operations 
personnel.  They  are  purely  editorial  in 
nature,  or  involve  the  movement  or 
reformat  of  requirements  without 
affecting  technical  content.  Every 
section  of  the  Perry  TS  has  imdergone 
these  types  of  changes.  In  order  to 
ensure  consistency,  the  NRC  staff  and 
the  licensee  have  used  NUREG-1434  as 
guidance  to  reformat  and  make  other 
administrative  changes. 

2.  Relocation  of  requirements,  which 
mcludes  items  that  were  in  the  existing 
Perry  TS,  but  did  not  meet  the  criteria 
set  forth  in  the  Policy  Statement  for 


inclusion  in  TS.  In  general,  the 
proposed  relocation  of  items  in  the 
Perry  TS  to  the  Updated  Safety  Analysis 
report  (USAR).  appropriate  plant- 
specific  programs,  procedures  and  ITS 
Bases,  follows  the  guidance  of  the  BWR/ 
6  STS,  NUREG-1434.  Once  these  items 
have  been  relocated,  by  removing  them 
from  the  TS  to  other  licensee-controlled 
documents,  the  licensee  may  revise 
them  under  the  provisions  of  10  CFR 
50.59  or  other  NRC  staff-approved 
control  mechanisms,  which  provide 
appropriate  procedural  means  to  control 
changes. 

3.  More  restrictive  requirements, 
vyhich  consist  of  proposed  Perry  I'TS 
items  that  are  either  more  conservative 
than  corresponding  requirements  in  the 
existing  Perry  TS.  or  are  additional 
restrictions,  which  are  not  in  the 
existing  Perry  TS.  but  are  contained  in 
NUREG-1434.  Examples  of  more 
restrictive  requirements  include:  placing 
a  Limiting  Conditions  for  Operation 
(LCO)  on  plant  equipment,  which  is  not 
required  by  the  present  TS  to  be 
operable;  more  restrictive  requirements 
to  restore  inoperable  equipment;  and 
more  restrictive  surveillance 
requirements. 

4.  Less  restrictive  requirements, 
which  are  relaxations  of  corresponding 
requirements  in  the  existing  Perry  TS. 
which  provided  little  or  no  safety 
benefit,  and  placed  unnecessary  burden 
on  the  licensee.  These  relaxations  were 
the  result  of  generic  NRC  action  or  other 
analyses.  They  have  been  justified  on  a 
case-by-case  basis  for  Perry,  as 
described  in  the  Safety  Evaluation  to  be 
issued  with  the  license  amendment, 
which  will  be  noticed  in  the  Federal 
Register. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  TS.  Changes  which  are 
administrative  in  nature  have  been 
foimd  to  have  no  effect  on  technical 
content  of  the  TS,  and  are  acceptable. 
The  increased  clarity  and  understanding 
these  changes  bring  to  the  TS,  are 
expected  to  improve  the  operator's 
control  of  the  plant  in  normal  and 
accident  conditions. 

Relocation  of  requirements  to  other 
licensee-controlled  documents  does  not 
change  the  requirements  themselves. 
Future  changes  to  these  requirements 
may  be  made  by  the  licensee,  under  10 
CFR  50.59,  or  other  NRC-approved 
control  mechanisms,  which  assures 
continued  maintenance  of  adequate 
requirements.  All  such  relocations  have 
been  found  to  be  in  conformance  with 
the  guidelines  of  NUREG-1434  and  the 


Policy  Statement,  and,  therefore,  to  be 
acceptable. 

Changes  involving  more  restrictive 
requirements  have  been  found  to  be 
acceptable. 

Changes  involving  less  restrictive 
requirements  have  been  reviewed 
individually.  When  requirements  have 
been  shown  to  provide  little  or  no  safety 
benefit,  or  to  place  unnecessary  burden 
on  the  licensee,  their  removal  from  the 
TS  was  justified.  In  most  cases^ 
relaxations  previously  granted  to 
individual  plants,  on  a  plant-specific 
basis,  were  the  result  of  a  generic  NRC 
action,  or  of  agreements  reached  during 
discussions  with  the  OG  and  found  to 
be  acceptable  for  Perry.  Generic 
relaxations  contained  in  NUREG-1434 
have  also  been  reviewed  by  the  NRC 
staff  and  have  been  found  to  be 
acceptable. 

In  summary,  the  proposed  revision  to 
the  TS  has  been  found  to  provide 
control  of  plant  operations,  such  that 
reasonable  assurance  will  be  provided 
that  the  health  and  safety  of  the  public 
will  be  adequately  protected.  These  TS 
changes  will  not  increase  the 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluent  that  may  be  released  offsite.  and 
there  is  no  significant  increase  in  the 
allowable  individual  or  cumulative 
occupational  radiation  exposure. 

Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  TS  amendment. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
amendment  involves  features  located 
entirely  within  the  restricted  areas  as 
defined  in  10  CFR  20.  It  does  not  affect 
non-radiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  impacts  associated  with  the 
proposed  amendment. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
amendment,  any  alternatives  with  equal 
or  greater  environmental  impact  need 
not  be  evaluated.  The  principal 
alternative  to  the  amendment  would  be 
to  deny  the  amendment  request.  Such 
action  would  not  enhance  the  protection 
of  the  environment. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  considered  previously 
in  the  Final  Environmental  Statement 
for  the  Perrv  Nuclear  Power  Plant.  Unit 
1. 
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Dated  at  Ro  :kviUe.  Maryland  this  30th  day 
of  Derember  1  994. 

For  the  Nut  lear  Regulatory  Cominission 
leif  |.  Noirholm 
Director,  Proji  c< 
of  Reactor  Prt  jects 
Heactor  Regui  itio, 
\VK  Doc.  95-^1 
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ACT  SECTIONS:  Order 
ider  Section  6(c)  of  the  1940 
exemptions  from  Sections 
d  27(c)(2)  thereof. 
APPLICATION:  Applicants 
r  to  the  extent  necessary  to 
ilsuance  and  sale  of  certain 


sn 


group  variable  annuity  contracts  offered 
presently  (the  "Contracts")  or  in  the 
future  through  existing  and  future 
subaccounts  of  VAD,  from  which  a 
mortality  and  expense  risk  charge  and/ 
or  a  distribution  charge  may  be 
deducted. 

FILING  DATE:  The  application  was  filed 
initially  on  July  20, 1994.  An  amended 
and  restated  application  was  filed  on 
December  20,  1994. 

HEARING  OR  NOTIFCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  the  application  by  writing 
to  the  Secretary  of  the  Commission  and 
serving  the  Applicants  with  a  copy  of 
the  request,  either  personally,  or  by 
mail.  Hearing  requests  must  be  received 
by  the  Commission  by  5:30  p.m.  on 
January  23, 1995,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or. 
for  law>'ers,  by  certificate.  Hearing 
requests  should  state  the  nature  of  the 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary.  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  237  William  Howard  Taft 
Road,  Cincinnati.  OH  45219. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrice  M.  Pitts,  Attorney,  at  (202)  942- 
0670,  Office  of  Insuj^nce  Products, 
Division  of  Investment  Management. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  Public 
Reference  Branch  of  the  SEC 

Applicants'  Representations 

1.  The  Company  was  organized  under 
the  laws  of  Ohio  in  1909  as  a  stock  life 
insurance  company,  and  became  a 
mutual  life  insurance  company  in  1959. 
The  Company  writes  life,  accident  and 
health  insurance,  and  annuities  in  45 
states  and  the  District  of  Columbia. 

2.  Established  by  the  Company  in 
1969  as  a  separate  account  under  Ohio 
law.  VAD  funds  group  variable  annuity 
contracts  (including  the  Contracts). 
Income,  gains  and  losses,  whether  or  not 
realized,  from  assets  allocated  to  VAD 
are  credited  to  or  charged  against  VAD 
without  regard  to  other  income,  gains  or 
losses  of  the  Company.  The  assets 
maintained  in  VAD  will  not  be  charged 
with  any  liabilities  arising  out  of  any 
other  business  conducted  by  the 
Company.  Nevertheless,  all  obligations 
arising  under  the  variable  annuity 
contracts  funded  by  VAD,  including  the 


commitment  to  make  annuity  payments, 
are  general  corporate  obligations  of  the 
Company.  Accordingly,  all  of  the 
Company's  assets  are  available  to  meet 
its  obligations  under  those  variable 
annuity  contracts.  VAD  is  registered  as 
a  unit  investment  trust  under  the  1940 
Act. 

3.  ONESCO,  a  wholly-owmed 
subsidiary  of  the  Company,  is  a 
registered  broker-dealer  and  a  member 
of  the  National  Association  of  Securities 
Dealers,  Inc  ONESCO  is  the  principal 
underwriter  of  the  Contracts. 

4.  The  Contracts  are  group  variable 
annuity  contracts  that  provide  for  the 
accumulation  of  values  and  the  payment 
of  annuity  benefits  on  a  variable  and/or 
fixed  basis.  The  Contracts  are  designed 
for  the  follovvring  types  of  tax-qualified 
retirement  plans  ("Plans"):  (a)  annuity 
purchase  plans  adopted  by  public 
school  systems  or  by  certain  tax-exempt 
organizations  which  qualify  for  tax- 
deferred  treatment  pursuant  to  Section 
403(b)  of  the  Internal  Revenue  Code  (the 
"Code");  (b)  other  employee  pension  or 
profit-sharing  trusts  or  plans  which 
qualify  for  tax-deferred  treatment  under 
Section  401(a),  401(k)  or  403(a)  of  the 
Code;  and  (c)  state  and  municipal 
deferred  compensation  plans. 

5.  The  minimum  contribution  amount 
under  each  Contract  is  $25  per  Plan 
participant.  Additional  contributions 
may  be  made  at  any  time,  but  not  more 
often  than  biweekly.  Generally, 
maximum  contributions  under  the 
Contracts  equal  the  maximum  amounts 
permitted  under  the  respective  Plan. 

6.  Net  purchase  payments  under  the 
Contracts  (after  deduction  of  any 
applicable  state  premium  tax)  are 
allocated  to  one  or  more  subaccounts  of 
VAD  and/or  to  the  Company's  general 
account.  Assets  of  the  subaccounts  of 
VAD  are  invested  in  shares  of  a 
corresponding  portfolio  of  Ohio 
National  Fund,  Inc.,  a  mutual  fund 
having  seven  diversified  investment 
portfolios.  Additional  subaccounts  may 
be  created  by  VAD  in  the  future  to 
invest  in  new  investment  portfolios  of 
Ohio  National  Fund,  Inc.,  or  in 
investment  portfolios  of  other 
investment  companies.  In  the  future, 
VAD  also  may  offer  additional  variable 
annuity  contracts  (the  "future 
contracts")  which  are  materially  similar 
to  the  Contracts. 

7.  The  Company  will  assess  an 
administration  expense  charge,  on  an 
annual  basis,  to  0.35  percent  of  Contract 
value.  The  expenses  reimbursed  by  the 
administration  charge  include,  but  are 
not  limited  to,  those  for  accounting, 
auditing,  legal,  and  Contract  owner 
services:  reports  to  regulatory 
authorities  and  Contract  owners:  and 


issuing  Contracts.  The  Company  will 
assess  a  charge  of  S5  for  each  transfer  of 
Contract  value  among  the  A'arious 
subaccounts. 

8  The  administration  expense  and 
tran.sfpr  charges  will  bo  deducted  from 
VAD  assets  in  reliance  upon  Rules  26a- 
1  and  lla-2  under  the  1940  Act,  and  no 
relief  is  requested  in  connection  with 
the  deduction  of  thcse'charges.  Neither 
of  these  chargEis  is  designed  to  produce 
a  profit,  but  rather  to  reimburse  the 
Company  for  expenses  incurred. 

9.  When  applicable,  the  Comoany  will 
deduct  state  premium  ta.xcs.  Where 
permitted,  the  Company  wii!  assess  a 
premium  tax  charge  when  annuity 
payments  bogin;  otherwise,  p  premium 
tax  charge  will  be  deducted  from 
premium  payments.  The  Compar.y  will 
deduct  n  premium  lax  charge  in  reliance 
on  Rule  26£-2  of  the  1940  Act  a;id, 
therefore,  requests  no  relief  coimection 
with  the  deduction  of  such  u  charge. 

10.  The  Company  will  assess  a 
contingent  deferred  sales  charge 
('"CDSC")  for  partial  withdrawals  or 
surrenders  in  the  first  seven  years  after 
a  Plan  participant's  account  has  beon 
established  under  the  Contract.  The 
CDSC  will  be  deducted  as  a  percentage 
of  the  amount  v.itlidrawn.  and  declines 
from  7  percent  in  the  lirst  year  to  1 
percent  in  the  seventh  year. 

11.  The  prospectuses  for  tlie  Ccutracts 
will  disclose  that,  to  the  extent  that  the 
amount  of  the  CDSC  received  by  the 
Company  is  insufficient  to  recover  the 
fees  paid  to  0.^fESCO  for  sales 
commissions,  any  deficiency  will  be 
made  up  from  the  assets  in  the  general 
account  of  the  Company.  Those  general 
account  assets  include,  among  other 
things,  any  profit  from  m.ortality  and 
expense  risk  charges.  The  CDSC  will  be 
deducted  in  reliance  on  Rule  6c-8 
under  the  1940  Act. 

12.  The  Contracts  provide  that  the 
Company  has  the  right  io  deduct  up  to 
0.40  percent  of  contract  value,  on  an 
annual  basis,  fordistribution  expense.s. 
This  "distribution  charge"  is  designed 
to  compensate  the  Company  for 
assuming  the  risk  that  the  cost  of 
distributing  the  Contracts  will  exceed 
the  revenues  from  the  CDSC.  Whellier 
the  Applicants  actually  impose  a 
distribution  charge  depends  upon  thnir 
assessment  of  the  profitability  of  selling 
and  administering  the  Contracts  without 
such  a  charge.  If  sufficient  s«les  h;vcls 
are  achieved  without  the  charge,  there 
may  be  no  need  to  impose  the  charge, 

or  at  least  no  need  to  impo.se  it  at  the 
maximum  (0.40  percent)  rate. 

i:<.  If  and  to  the  extent  that  « 
distribution  charge  is  imposed,  the 
Company  will  monitor  VAEJ  to  ensure 
that  aggregate  deductions  for 


distribution  expense  and  sales  charges 
deducted  URon  partial  withdrawals  or 
surrender  do  not  exceed  9  percent  of 
aggregate  contributions  to  be  made  by  or 
on  behalf  of  any  Plan  participant. 

14.  Although  the  distribution  charge 
will  not  be  imposed  initially  and  may 
never  be  imposed,  the  prospectus  for  the 
Contracts  will  include  a  description  of 
the  distribution  expense  charge  and  a 
representation  tliat  aggregalo  deductions 
for  distribution  expense  and  sales 
cha-ges  deducted  upon  partial 
withdrav/als  cr  surrender  v.'iil  not 
exceed  9  percent  of  aggregate 
contributions  made  by  any  Contract 
owner. 

15.  The  Company  will  assess  a 
mortality  and  expense  risks  charge 
equal,  on  an  annua!  bssis,  to  1  percent 
of  Contraci  value.  The  Company 
estimates  that  0.40  percent  of  the  charge 
is  for  assmnption  of  mortality  risks,  and 
0.60  percent  is  for  the  assumption  of 
expense  risks.  The  Company  hopes  to 
realize  a  profit  from  this  charge.  If, 
however,  the  charge  is  insufficient  to 
cover  the  actual  mortality  and  expense 
risks  involved,  the  loss  will  fall  on  the 
Company. 

16.  Th?  mortality  risk  arises  from  the 
Company's  guarantee  that  it  will  maks 
annuity  payments  in  accord,ince  with 
annuity  rate  provisions  established  at 
the  time  the  Contract  is  issued  for  the 
life  of  the  annuitant,  no  matter  how  long 
the  annuitant  lives.  The  expense  risk 
assumed  by  the  Company  is  that  the 
costs  of  administering  the  Contracts 
during  the  accumulation  and  aimuity 
periods  will  exceed  the  amounts 
rec:eived  from  the  administrative 
expense  charge  assessed  by  the 
Company. 

17.  a^anges  in  annuity  rates  specified 
in  a  Contract  may  not  be  effected 
without  tho  consent  of  the  Contract 
holder  unless  a  Contract  has  been  in 
effect  for  at  least  5  years  and  the 
Contract  holder  has  been  given  5  years' 
notice  of  the  change;  changes  in  annuity 
rates  apply  only  to  participant  accounts 
established  after  the  effective  date  of 
such  changes.  The  administrative  charge 
of  0.35  percent,  the  distribution  charge 
of  0.40  percent,  and  the  mortality  and 
expense  risks  charge  of  1  percent 
assessed  under  the  Contracts  may  be 
modified  during  the  first  five  years  of  a 
Contract  only  by  written  agreement  with 
the  Contract  holder.  Thereafter,  changes 
in  those  charges  may  be  made  on  any 
Contract  anniversary,  provided  that  the 
Contract  holder  is  given  90  days  notice 
of  .such  changes.  Any  modification  in 
adminstrative.  distribution,  and/or 
mortality  and  expense  risks  charges 
I'ffected  pursuant  to  a  written  agreement 
with  the  Contract  holder  would  not 


affect  the  rights  of  a  par  icipant, 
contingent  annuitant,  or  beneficiary  in 
or  to  any  annuity  effecttjd  before  the 
dale  of  the  modification,  unless  (i)  the 
modification  was  necessary^  to  secure  a 
tax  iKinefit  for  the  Contract  holder  or  the 
part.icipants,  or  (ii)  a  ruling  or 
determination  by  a  court  of  Idw  or  a 
governmental  agency  indicated  that  the 
modification  was  necessary  in  order  to 
si'.tisfv'  the  requirements  of  any  IdW  or 
regulation  administered  by  that  agency. 
Because  thr  order  requested  herein 
would  permit  deduction  of  mor;  jlity 
and  expense  risks  charges  of  up  to  1 
percent,  additional  cxempli'.e  relief 
would  be  necessary  to  increase  the 
niortahty  and  expense  risk  charge  in 
excess  of  that  amount.  The  Contracts 
also  provide  that  the  mortality  and 
expen.se  risks  charge  may  not  be 
increased  more  frequcnlly  than  once  per 
year,  and  that  the  sum  of  the  mnrtalilv 
and  expense  risks  charge,  the 
distribution  charge,  and  the 
administrative  charge  may  never  excRed 
2  percent. 

Applicants'  Legal  Analysis 

1.  The  Applicants  request  that  the 
Commission,  under  Section  6((;)  of  the 
1940  Act.  grant  exemptions  from 
Sections  26(e)(2)(C)  an:l  27(c)(2)  thereof 
to  the  extent  necessary  to  permit  the 
issuance  and  sale  of  Contracts  and  any 
future  contracts  funded  by  existing  and 
future  subaccounts  of  VAD.  from  which 
a  mortality  and  expense  risk  charge  and/ 
or  a  distribution  charge  may  be 
deducted. 

2.  Section  6(c)  of  the  1940  Act 
provides,  in  pertinent  part,,  that  the 
Commission,  by  order  upon  applicati(»n 
may  conditionally  or  unconditinnalh 
exempt  any  person,  security,  or 
transaction,  or  any  class  of  clas-es 
thereof,  from  any  provision  o'  tir  1940 
Act  or  any  rule  or  regulation  U'.creunder. 
if  and  to  the  extent  that  tht-  exemption 

is  necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

3.  The  Applicants  submit  that 
extending  the  requested  relief  to  future 
subaccounts  of  VAD  and  to  the  future 
contracts  is  appropriate  in  the  public 
interest.  Such  an  order  would  eliminate 
the  need  for  the  Company  to  file 
redundant  exemptive  applications, 
thereby  reducing  its  administrative 
expenses  and  maximizing  the  t-fficirnt 
use  of  its  resources.  Both  the  delay  and 
expense  of  n'peatedly  seeking 
exemptive  relief  in  connection  with  n>'\\ 
subaccounts  or  in  connection  with 
materially  similar  contracts  would 
impair  the  ability  of  the  Company  to 
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advantage  of  business 
that  might  arise.  Investors 
r  "ceive  any  benefit  or 
f  rotection  by  requiring  the 
seek  exemptive  relief 
^  n\h  respect  to  the  issues 
this  application. 
26(a)(2)(C)  and  27(c)(2)  of 
require,  among  other 
all  payments  received  under 
p  ayment  plan  certificate  sold 
^ed  unit  investment  trust, 
.  thereof  or  underwriter 
leld  by  a  qualified  bank  as 
custodian,  under 
.s  which  prohibit  any 
the  depositor  or  principal 
except  for  the  payment  of  a 
such  reasonable 
I  le  Commission  may 
bookkeeping  and  other 
ve  services. 
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Company  of  publicly 
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guarantees,  current  levels 
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right  to  make  free 
,s.  The  Company  will 
its  home  office,  and  make 
theCommis.sion, 
setting  forth  the  products 
the  course  of,  and  the 
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e  survev  conducted. 

acknowledge  that  the 

revenues  from  the  CDSC  and 
charge  (if  any)  assessed 
Contracts  could  be 

to  cover  the  costs  of 
^  the  Contracts.  If  so,  the 
s  ribution  costs  would  be  paid 
C  ompany's  general  assets, 
he  profits  (if  any),  from  the 
nd  expense  risks  charge 
n  such  circumstances,  a 
the  mortality  and  expense 
^  might  be  viewed  as 
portion  of  the  costs  relating 
1  ribution  of  the  Contracts, 
ilpplicants  submit  that, 
mding  the  foregoing,  the 
has  concluded  that  there  is  a 
likelihood  that  the  proposed 
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distribution  financing  arrangements 
made  with  respect  to  the  Contracts  will 
benefit  VAD  and  the  contract  ovmers. 
The  basis  for  that  conclusion  is  set  forth 
in  a  memorandum  which  will  be 
maintained  by  the  Company  at  its 
service  office  and  will  be  available  to 
the  Commission. 

8.  The  Company  represents  that  VAD 
will  invest  only  in  underlying  mutual 
funds  which  have  undertaken  to  have  a 
board  of  directors,  a  majority  of  the 
members  of  which  are  not  "interested 
persons"  of  that  fund  (within  the 
meaning  of  Section  2(a)(19)  of  the  1940 
Act),  formulate  and  approve  any  plan  to 
finance  distribution  expenses  in 
accordance  with  Rule  12b-l  under  the 
1940  Act. 

9.  Applicants  submit  that,  because  the 
aggregate  distribution  charges  (if  any) 
and  sales  charges  will  never  exceed  9 
percent.  Applicants  will  deduct  no  more 
to  pay  for  distribution  of  the  Contracts 
than  is  permitted  by  the  1940  Act  and 
Rule  6c-8  thereunder.  Because  those 
charges  will  be  deducted  from  Contract 
value  over  a  period  of  many  years, 
rather  than  from  contributions  to  the 
Plans,  Plan  participants  will  have  more 
funds  available  for  investment  than  if  a 
front-end  sales  charge  of  9  percent  were 
deducted. 

Conclusion 

The  Applicants  submit  that,  for  the 
reasons  and  upon  the  facts  set  forth 
above,  the  requested  exemptions  from 
Sections  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act  to  permit  the  deduction  of  a 
mortality  and  expense  risks  charge  and/ 
or  a  distribution  charge  under  the 
Contracts  and  the  future  contracts 
funded  through  existing  and  future 
subaccounts  of  VAD  meet  the  statutory 
standards  of  Section  6(c)  of  the  1940 
Act.  Accordingly,  the  Applicants  assert 
that  the  requested  exemptions  are 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  95-295  Filed  1-5-95;  8:45  ain| 
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action:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 


APPLICANTS:  A.T.  Ohio  Municipal 
Money  Fund  ("A.T.  Ohio")  and  the 
Victory  Funds  (the  "Fund"). 
RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from  rule 
24f-2  under  the  Act. 
SUMMARY  OF  APPLICATION:  A.T.  Ohio  and 
the  Fund  request  an  order  to  permit 
them  to  pay  a  share  registration  fee  due 
under  rule  24f-2  for  their  fiscal  years 
ending  August  30, 1994  and  August  31, 
1994,  respectively,  based  on  net  sales. 
i.e.,  new  sales  minus  redemptions, 
rather  than  on  gross  sales,  i.e.,  with  no 
credit  for  redemptions. 
FILING  DATE:  The  application  was  filed 
on  December  7. 1994. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  parties  may  request  a  hearing 
by  writing  to  the  SEC's  Secretary  and 
serving  applicant  with  a  copy  of  the 
request,  personally  or  by  mail.  Hearing 
requests  should  be  received  by  the  SEC 
by  5:30  p.m.  on  January  23,  1995,  and 
should  be  accompanied  by  proof  of 
service  on  applicant,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  125  West  55th  Street.  New 
York,  New  York  10019. 
FOR  FURTHER  INFORMATION  CONTACT:  Fran 
PoUack-Matz,  Senior  Attorney,  at  (202) 
942-0570,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 
APPLICANTS'  REPRESENTATIONS:  1.  A.T 
Ohio  and  the  Fund,  registered  open-end 
investment  companies,  each  filed 
declarations  pursuant  to  rule  24f-2 


under  the  Act  to  regiser  an  indefinite 
amount  of  shares  under  the  Securities 
Act  of  1933. 

2.  An  investment  company  that  has 
filed  a  declaration  under  rule  241-2 
must  file  annual  notices  with  the  SEC; 
.nnd  pay  share  registration  fees  for  shares 
sold  in  the  previous  fiscal  year.  If  the 
rule  24f-2  notice  is  filed  within  two 
months  after  the  close  of  the  investment 
company's  fiscal  year,  the  anu)unt  of  the 
nrgistralion  fee  is  based  on  net  sales 
(new  sales  minus  redemptions)  in  the 
year  in  question.  If  the  rule  24f-2  notice 
is  not  filed  within  two  months,  the 
r(!gistration  fee  is  based  on  gross  salt;s 
(with  no  credit  for  redemptions).  At  the 
latest,  therule  24f-2  notice  along  with 
the  appropriate  registration  fee  must  be 
filed  within  six  months  after  the  end  of 
an  investment  company's  fiscal  year. 
.\.T.  Ohio's  fiscal  year  ends  August  30. 
and  the  Fund's  fiscal  vear  ends  August 

;n. 

3.  A.T.  Ohio  transferred  all  of  its 
assets  to  the  OhioTvIunicipal  Money 
Market  Portfolio  (the  "Portfolio")  of  the 
Fund  on  August  30, 1994.  The  Portfolio 
.vas  established  to  continue  the 
operations  of  A.T.  Ohio  as  a  series 
portfolio  of  the  Fund.  Applicants  assert 
that  there  was  uncertainty  as  to  how  the 
applicants'  fees  should  be  calculated 
oecause  of  the  reorganization  Thus,  thfr*- 
amounts  of  the  registration  fees  were 
unsettled  until  after  tlie  New  York  baiik.s 
were  closed  October  28'  1994.  and 
applicants'  administrator  had  to  obtain 

a  c«!rtified  check  in  the  amount  of  the 
l-und's  net  fee  payment  on  October  31 . 
1994,  the  last  day  of  the  two  month 
tiling  deadline. 

4.  A.T.  Ohio  and  the  Fund  submitted 
their  rule  24f-2  notices  for  tlic  fi.scal 
year  ending  August  30  and  31.  1994, 
respectively,  to  a  same  day  courier 
service  on  Octob-ar  31,  1994.  Because 
A.T.  Ohio  had  net  redemptions  during 
the  fiscal  year,  no  registration  fee  was 
due  with  the.24f-2  notice.  The  Fund, 
however,  had  net  sales  during  the  fiscal 
year.  That  notice,  therefore,  was 
accompanied  by  $109,700.69.  the  ftio 
[)ayable  to  register  the  shares  sold  by  the 
I'und  in  excess  of  redemptions.  The 
tiling  arrived  at  the  SEC's  filing  desk 
,ifter  5:30  p.m.  on  October  31.  1994.  As 

.  a  result,  the  filing  was  made  on 
November  1,  1994,  but  was  rejettfid  as 
having  been  filed  too  late  to  b(^  eligibh; 
for  u  registration  fee  based  on  net  sales. 
Thus,  absf-nt  relief,  applicants  owe 
ri'gistration  fees  based  on  gross  sales 
lor  A.T.  Ohio's  fiscal  year  ending 
.August  30,  1994,  this  would  amoimt  to 
an  additional  $429,084.50  and  for  the 
Fund's  fiscal  year  ending  August  31, 
1  '194  this  would  amount  tt>  an 
..liditional  $1,997.07 


Applicants'  Legal  Analysis 

1.  Section  6(c)  permits  the  SEC  to 
exempt  any  person,  security,  or 
transaction  from  any  provisions  of  the 
Act  if  and  to  the  extent  the  exemption 

is  necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act  In  addition,  the 
SEC  must  find  that  an  investment 
company  was  not  at  fault  to  grant  an 
e.xemption  from  the  two  month  filing 
deadline  of  rule  24f-2.» 

2.  AT.  Ohio  and  the  fund  believe 
that  they  made  a.good  faith  effort  to  file 
the  rule  24f-2 -notices  on  a  timely  basis 
by  same-day  courier.  Applicants  state 
that  the  delay  in  receipt  of  their  filings 
was  caused  by  a  series  of  delays 
precipitated  by  the  same-day  courier 
ser\'ice. 

3.  Applicants  b(;lieve  that  the 
requested  relief  meets  the  section  6(c) 
standards.  Thus,  applicants  request  an 
exemption  under  section  6(c)  from  rule 
24f-2  to  permit  them  to  pay  registration 
fees  based  on  net  sales. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Dfpti  ty  Secretary. 
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(Release  No.  34-35175;  File  No.  SR-N¥9E- 
94-49] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.:  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  of  a  Proposed  Rule  Change 
Relating  to  a  Six-Morrth  Extension  of 
the  Pilot  for  the  Capital  Utilization 
Measure  of  Specialist  Performance 

i)e(:enil)er  29,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 
("Act") '  and  Rule  19b-4  thereunder.-' 
notice  is  hereby  given  that  on  December 
22.  1994,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  whh 
the  Sw:urities  and  Exchange 
Commission  ("SEC"  or  "Cmiiniission") 
the  proposed  nile  change  as  described 
in  Items  I.  11  and  III  below,  which  Items 
have  been  prepared  by  the  suli- 
regulatory  organization.  The 
Commission  is  publishing  this  nntici!  tr) 


'  Sfit  Decision  of  the  Coniptrollur  Crtinnral  iit  llii- 
l.iiteri  StatHS.  File  No.  B-239760.2  (jiilv  34.  1W2I 
•  ISU.S.C.  78s(b)(l)(1988). 
•■.:r(i-R.240.19b-4  (1901). 


solicit  comments  on  tlie  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statemerrt  of  the  Terms  ofSuhstanre  of 
the  Proposed  Rule  Change 

The  proposed  rule  chajige  consists  of 
t'xtending  for  six  months  the  pilot  to  use 
a  measure  of  specialist  performance 
which  focuses  on  a  specialist  unit's  use 
ol  its  own  capita!  in  relation  to  the  total 
dollar  volume  of  trading  activit>  in  the 
imit's  stocks.  This  capital  utilization 
nu^asure  (described  in  detail  below) 
would  be  used  by  the  Allocation 
Committee  ("Committee  ")  in  allocuting 
newly-listed  stocks. 

II.  SeH-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conimi«sjon.  the 
NYSE  included  statements  concerning 
the  purpost;  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  receh'ed  on  the  proposed 
rub-  chang*:.  The  text  of  thesj*  statements 
may  be  examined  a1  the  places  specified 
in  Item  IV  iieiow  and  is  set  forth  in 
Sections  A,  B  and  C  below. 

A.  Self-Regulator}-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  'Rule 
Change 

1 .  Purpos*! 

In  recognition  of  the  importance  of 
dealer  participation,  particularly  in 
volatile  markets  when  such 
participation  is  viewed  as  providing 
"value  added"  in  maintaining  fair  and 
orderly  markets,  the  Exchange  has 
developed  a  measure  of  sfiecialisl 
performance  dealing  with  utilization  of 
capital  for  market  ^making  Thus  measure 
of  performance  focuses  on  a  specialist 
unit's  use  of  itsown  capital  in  relation 
to  the  total  dollar  value  of  trading 
activity  in  the  unit's  stocks. 

On  December  22, 19H3.  the 
Commission  approved,  on  a  pilot  basis 
ending  December  31, 1994.  the 
Exchange's  proposed  rule  change  to 
adopt  capital  utilization  as  an  additional 
measure  of  specialist  performance/*  The 
l^xchange  is  now  seeking  to  extend  that 
pilot  for  an  additional  six  months, 
through  )une  30.  1995. 

l}nder  the  pilot,  a  capital  utilization 
percentage  is  derived  for  each  eligible 
stock*  and  the  specualist  unit  overall  by 


'Hap  Sticuiitiw.  Exchangi'  Ai.t  Ruidasf  Nc.  :i3J69 
(l)«Lembf>r.22.  1993).  SBFK  BB431  (Filt  Nn  SK- 
NYSK-9:i-301 

*Ttw  Inllowiiti: are  not  inciuiit^d  ii:  Rn\  j;rr>upiD>; 
of  i>li^ibii'  «tocliE:  (iireigii  sIocIls.  prnfenud  stucks. 
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dividing  the  average  daily  dollar  value 
of  the  unit's  stabilizing  purchases  and 
sales  by  this  average  daily  total  dollar 
value  of  sh  ires  traded  in  the  unit's 
stocks.  Thi  5  percentage  is  calculated 
both  for  st£  bilizing  trades  only  and 
stabilizing  plus  reliquefying  trades.  (A 
reliquefyin  g  transaction  is  one  in  which 
the  special  st  reduces  a  position  in  a 
specialty  s  ock  by  selling  part  of  a  long 
position  oi  a  zero-minus  tick,  or 
purchasinf  to  cover  part  of  a  short 
position  OI ,  a  zero-plus  tick.)  These 
percentage  5  are  provided  for  base 
periods  (ie  ,  non-volatile  periods)  and 
volatile  pe  iods  (days  when  theie  is  a 
change  of  ( me  percent  or  more  in  the 
S&P  500  Si  ock  Price  Index), '  and  each 
stock's  ten  percent  most  volatile  days.^ 
so  that  per  brmance  of  a  unit  relUive  to 
other  units  can  be  compared  as  to 
volatile  an  i  non-volatile  market 
conditions 

The  cap  tal  utilization  measure 
separates  s  tocks  into  three  broad 
groupings  ncluding: 

•  Stock!  included  in  the  top  200 
stocks  in  t:  le  S&P  500  Stock  Prico  Index 
and  other :  ;tocks  that  are  at  least  as 
active  (bas  ed  on  average  daily  dollar 
value  of  sh  ares  traded). 

•  The  r«  mainder  of  the  S&P  500  and 
any  stocks  among  the  500  most  af;tive 
on  the  Exc  hange. 

•  All  ot  ler  stocks. 
Special!  it  units  are  placed 

alphabetic  ally  into  three  tiers  bas^d  on 
their  base  day  and  volatile  day  capital 
utilization  percentages  for  each  of  the 
three  grou  jings  of  stocks.  Within  each 
grouping,  i  Floor-wide  mean  capital 
utilization  percentage  is  calculated.  A 
unit  will  I  e  in  Tier  1  if  its  capital 
utilization  percentage  is  more  than  1.1 
standard  c  eviations  above  the  mean.  (A 
standard  c  eviation  is  a  statistical 
measure  at  the  distance  from  the  mean.) 
A  unit  wi  1  be  in  Tier  2  if  its  capital 
utihzatior  percentage  is  within  1.1 
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issued  stocks.  IPOs  (for  the  first  60 
funds,  stocks  selling  for  $'>  and 
with  less  than  2,000  shares  avrage 
volume,  and  stocks  that  have  baen 
I  lore  than  six  months. 
Stock  Price  Index"  is  a  service  mark 
nd  Poor's  Corporation. 
I  eriod  calculation  includes  the  t  ital 
dollar  value  for  the  trading  da}  s 
Ive  month  period  excluding  tl  ose 
which  there  was  a  change  of  1%  or 
14P  500  Price  Index.  The  volatil  i 
u  ation  includes  the  total  average  daily 
tor  the  trading  days  within  the  twelve 
during  which  there  was  a  charge  of 
n  the  S&P  500  Price  Index. 

calculation  include  the  total 
dollar  value  for  the  days  within  the 
trading  period  that  were  not  ai  long 
volatile.  The  volatile  period 
ncludes  the  average  daily  dollar  value 
ivithin  the  twelve  month  period  ihat 
most  volatile. 


Standard  deviations  above  or  oelow  the 
mean.  A  unit  will  be  in  Tier  3  if  its 
capital  utilization  percentage  is  more 
than  1.1  standard  deviations  below  the 
mean. 

During  the  past  year,  tho  Allocation 
Committee  has  received  specialist 
capital  utilization  information  on  a 
"rolling"  12-month  basis.  The 
Allocation  Committee  has  been  given 
information  as  to  a  unit's  tier  in  each 
stock  grouping,  with  the  tier  data  being 
included  with  other  objective  data,  such 
as  DOT  turnaround  performance, 
stabilization  rates  and  TTV  percentages. 
The  specialist  units  themselves  have 
been  given,  on  a  monthly  basis  for  the 
prior  12  months,  their  actual  capital 
utilization  percentages  for  each  stock.^ 

The  Exchange  implemented  this  new 
measure  of  specialist  performance  as  a 
one-year  pilot  which  is  due  to  expire  on 
December  31, 1994.  In  its  July  25, 1994, 
report  on  the  Allocation  and  Capital 
Utilization  pilots,  the  Exchange 
reviewed  the  Committee's  use  of  the 
capital  utilization  measure  in  allocation 
decisions.  The  measure  appears  to  be  a 
useful  addition  to  the  other  measures  of 
specialist  performance  referred  to  by  the 
Committee.  It  is  proposed  that  the  pilot 
measure  of  specialist  capital  utilization 
be  extended  for  an  additional  six 
months,  through  June  30. 1995,  to  be 
used  by  the  Allocation  Committee  as 
described  above. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  that  an  Exchange 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


base  period  ( 


'  The  specialist  capital  utilization  measure  is  not 
being  added  as  a  basis  for  initiating  a  Performance 
Improvement  Action  under  NYSE  Rule  103A. 
During  the  pilot  period,  the  Market  Performance 
Committee  will  receive  quarterly  reports  on  the 
initiative,  with  a  view  toward  their  recommending 
such  enhancements  or  modifications  as  may  seem 
appropriate  based  on  actual  experience  with  this 
measure.  Any  modifications  or  enhancements 
would  be  filed  with  the  Commission,  and  would  be 
implemented  only  with  the  Commission's  approval. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  th(> 
proposed  rule  change. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  WTitten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  other  person,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW., 
Washington,  DC. 

Copies  of  such  filing  will  also  be 
avcailable  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  Nn. 
SR-NYSE-94^9,  and  should  be 
submitted  by  January  27,  1995. 

IV.  Commission's  Findings  and  Order 
Granting  Approval  of  Proposed  Rule 
Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and  in  particular,  with  the 
requirements  of  Sections  6  and  11  of  the 
Act.  Section  6(v)(5)  requires  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts,  and,  in  general,  to 
protect  investors  and  the  public  interest 
Section  11(b)  of  the  Act  and  Rule  11b- 
1  thereunder  allow  exchanges  to 
promulgate  rules  relating  to  specialists 
in  order  to  maintain  fair  and  orderly 
markets.  For  the  reasons  set  forth  below, 
the  Commission  continues  to  believe 
that  the  consideration  of  specialist 
capital  utilization  by  the  Allocation 
Committee  should  enhance  the 
Exchange's  allocation  process  and 
encourage  improved  specialist 
performance,  consistent  with  the 
protection  of  investors  and  the  puhlit 
interest. 


Specialists  play  a  crucial  role  in 
providing  stability,  liquidity  and 
continuity  to  the  trading  of  securities. 
Among  the  obligations  imposed  upon 
specialists  by  the  Exchange,  and  by  the 
Act  and  rules  thereunder,  is  the 
maintenance  of  fair  and  orderly  markets 
in  designated  securities. ^  To  ensure  that 
specialists  fulfill  these  obligations,  it  is 
important  that  the  Exchange  develop 
objective  measures  of  specialist 
performance  and  prescribe  stock 
allocation  procediu-es  and  policies  that 
encourage  specialists  to  strive  for 
optimal  performance.  The  Commission 
supports  the  NYSE's  effort  to  develop  an 
objective  measure  of  specialist  capital 
utilization  to  encourage  improved 
specialist  performance  and  market 
quality. 

The  Commission  believes  that 
extending  the  pilot  period  for  the 
specialist  capital  utilization  tier  ratings 
is  appropriate  because  that  standard 
should  provide  the  NYSE  Allocation 
Committee  with  an  objective  measure  of 
specialist  performance  that  will  refine 
the  Exchange's  allocation  process  and 
thereby  encourage  improved  specialist 
performance.  The  NYSE's  Allocation 
Policy  emphasizes  that  the  most 
significant  allocation  criterion  is 
specialist  performance. ^  In  the 
Commission's  view,  performance  based 
stock  allocations  not  only  help  to  ensure 
that  stocks  are  allocated  to  specialists 
who  will  make  the  best  markets,  but 
will  provide  an  incentive  for  specialists 
to  improve  their  performance  or 
maintain  superior  performance. 

For  these  reasons  and  for  the  other 
reasons  discussed  in  Release  No. 
33369,1°  the  Commission  has 
determined  to  extend  the  pilot  period 
for  this  measure  through  June  30,  1995. 
The  Commission  believes  that  extending 
the  pilot  period  is  appropriate  because 
it  will  provide  the  Exchange  and  the 
Commission  with  an  opportunity  to 
further  study  the  effects  of  the  use  of  the 
measure  on  the  NYSE's  allocation 
process.  During  the  pilot  period,  the 
Commission  continues  to  expect  the 
NYSE  to  monitor  carefully  the  effects  of 
the  revised  Allocation  Policy  and  report 
its  findings  to  the  Commission. 
Specifically,  the  Commission  request 
the  NYSE  report  the  capital  utilization 
data  as  presented  to  the  Allocation 
Committee  in  three  tiers  "  and  any 


"See,  e.g..  Rule  llb-1.  17  CFR  240.1Ib-l  (1994): 
NYSE  Rule  104. 

"  See,  e.g..  Commission's  order  approving 
revisions  to  the  NYSE's  Allocation  Policy  and 
Procedures,  Securities  Exchange  Act  Release  No. 
34906  (October  27,  1994).  59  FR  55142. 

'"See  note  3,  supra. 

' '  The  Commission  notes  that  this  request  for 
information  is  not  exclusive  an  that  the  NYSE 


action  taken  by  the  Allocation 
Committee.12  jije  Commission  also 
requests  that  the  NYSE  submit  its 
monitoring  report,  as  well  as  any 
requests  for  extension  or  permanent 
approval  of  the  use  of  the  capital 
utilization  measure,  by  May  1,  1995. 
The  Commission  finds  good  cause 
pursuant  to  Section  19(b)(2)  of  the  Act 
for  approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  of  the  proposed  rule  change 
in  the  Federal  Register.  Accelerated 
approval  will  enable  the  Exchange  to 
continue  to  make  use  of  the  capital 
utilization  measure  of  specialist 
performance  on  an  uninterrupted  basis 
and  will  ensure  continuity  and 
consistency  in  the  stock  allocation 
deliberation  process. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'^  that  the 
proposed  rule  change  (File  No.  SR- 
NYSE-94-49)  be  approved  through  June 
30.  1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  95-370  Filed  1-5-95;  8:45  am) 

BILUNG  CODE  801 0-01 -M 


[Release  No.  34-35169;  File  No.  SR-NASD- 
94-71] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the 
Application  of  "Do  Not  Reduce"  and 
"Do  Not  Increase"  Instructions  With 
Respect  to  the  Repricing  of  Open 
Orders 

December  28, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  December  7.  1994, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items,  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 


should  add  any  additional  data  and  analysis  to  the 
report  in  order  to  assess  the  effectiveness  of  the 
capital  utilization  measure. 

''This  information  should  include  which  stocks 
were  reallocated  due  to  performance,  and  the 
specialist  units  involved  in  each  reallocatiorL 

"15  U.S.C  78s(b)12)  (1988). 

'■•  17  CFR  §200.30-3(a)(12)  (1991). 


solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Rroposed  Rule  Change 

The  NASD  is  proposing  to  amend 
Article  III.  Section  46  of  the  Rules  of 
Fair  Practice.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  italicized  and  proposed 
deletions  are  bracketed. 

Adjustment  of  Open  Orders 
Sec.  46. 

•         »         *         •         • 

(e)  The  provisions  of  this  rule  shall 
not  apply  to:  (1)  orders  governed  by  the 
rules  of  a  registered  national  securities 
exchange:  (2)  orders  marked  "do  not 
reduce"  where  the  di\idend  is  payable 
in  cash:  (3)  orders  marked  "do  not 
increase!;]"  where  the  dividend  is 
payable  in  stock,  provided  that  the  price 
of  such  orders  shall  be  adjusted  as 
required  by  this  rule:  (4)  open  stop 
orders  to  buy;  (5)  open  sell  orders;  or  (6) 
orders  for  the  purchase  or  sale  of 
securities  where  the  issuer  of  the 
securities  has  not  reported  a  dividend, 
payment  or  distribution  pursuant  to 
Securities  and  Exchange  Commission 
Rule  lOb-17. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  I'tem  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in  Section 
(A).  (B).  and  (C)  below,  of  the  most 
significant  aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Article  III,  Section  46  of  the  Rules  of 
Fair  Practice,  which  became  effective 
September  15,  1994,  requires  a  member 
holding  an  open  order,  prior  to 
executing  or  permitting  the  order  to  be 
executed,  to  adjust  the  price  and  size  of 
the  order  in  proportion  to  the  dividend 
or  other  distribution,  on  the  day  that  the 
security  is  quoted  ex.  Since  the  rule 
became  effective,  the  NASD  has 
discovered  an  inconsistency  in  the 
definition  of  the  terms  "Do  Notjleduce" 
(DNR)  and  "Do  Not  Increase"  (DNI) 
between  the  NASD's  Section  46  and 
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NYSE  Ruls  118,  on  which  Section  46 
was  pattei  ned. 

Under  f  [YSE  Rule  118.  a  DNR 
instruction  applies  only  with  respect  to 
cash  dividends;  i.e.,  an  order  with  a 
DNR  instr  jction  would  be  reduced  in 
price  and  increased  in  size,  in  the  event 
of  a  stock  dividend  or  split,  but  would 
not  be  reduced  in  price  in  the  event  of 
a  cash  dividend.  In  addition,  under 
NYSE  RuJB  118.  a  DNl  instruction 
applies  or  ly  with  respect  to  stock 
dividends,  i.e..  an  order  with  a  DNl 
instructio  i  would  not  be  increased  in 
size,  but  \r-ould  be  reduced  in  price,  in 
the  event  af  a  stock  dividend.  Because 
Section  49  was  intended  to  operate  in 
the  same  inanner  as  NYSE  Rule  118,  and 
the  NASD  has  determined  to  amend  the 
definition  s  of  DNR  and  DNl  to  conform 
to  the  definitions  in  Rule  118. 

For  cusjomers  who  understand  the 
operation jof  Section  46  to  be  the  same 
as  NYSE  lule  118,  leaving  the  current 
definitions  in  place  could  result  in 
unexpectt  d  executions  of  open  orders 
for  such  customers.  For  example,  the 
price  of  a*  order  marked  DNR  would 
not  be  adj  listed  under  the  current 
definition  in  Section  46  even  in  the 
event  of  a  2  for  1  or  similar  stock 
dividend,  while  applj'ing  NYSE  Rule 
118  would  result  in  an  adjustment.  Such 
a  dividen  1  would  halve  the  quotes  for 
the  security,  but  the  order  would  rtmain 
at  the  orif  inal  price,  far  out  of  line  with 
the  markc  t  for  the  security.  Thus,  the 
customer  could  be  faced  with  a 
purchase  Bxecution  at  twice  the  new 
market  pr  ce  for  the  security,  assuming 
that  the  o  iginal  order  was  priced 
between  t  le  old  bid  and  ask  quotations. 
The  appa:  ent  rationale  behind  limiting 
the  applic  ation  of  the  DNR  instruction 
to  cash  dividends  under  NYSE  Rule  118 
(and  the  j  roposed  amendment  to 
Section  4  5)  is  that  cash  dividends  are 
less  likel]  to  result  in  large  quotation 
moves  thi  it  would  place  an  unadjusted 
order  ver '  far  out  of  line  with  the 
market. 

Similai  y,  consistent  with  Rule  118,  a 
DNl  ins'r  iction  should  apply  only  to 
order  size  adjustment  in  the  event  of  a 
stock  div'  dend.  Because  orders  are  only 
adjusted  increased)  in  size  in  a  sock 
dividend  situation,  and  price  is  never 
adjusted  iipWcu-d  as  a  result  of  a 
distributi  m.  a  DNl  instruction  would 
operate  t<  prevent  the  size  of  an  order 
from  beir  g  increased.  This  will  prevent 
a  customi  ir  from  ending  up  with  more 
shares  thi  in  he  wanted  or  intended. 
Moreovei ,  because  a  DNl  instruction 
only  app  ies  to  the  size  of  the  order,  the 
price  of  t  le  order  in  a  dividend 
situation  will  be  adjusted  downward  as 
required  )y  the  rule. 


JMI 


The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act  in  that  the  clarification  of  the 
definitions  of  DNR  and  DNl  will 
alleviate  confusion,  and  order 
executions  that  may  be  harmful  to 
investors,  caused  by  the  differences 
between  Section  46  and  NYSE  Rule  118 
and,  thereby,  remove  an  impediment  to 
the  functioning  of  the  market  and 
protect  investors. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

Date  of  Effectiveness  of  the  Proposed 
Rule  Change  and  Timing  fior 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  writhin  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 


Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-94-71  and  should  be 
submitted  by  January  27, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  95-.369  Filed  t-5-95;  8:45  ami 
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[Ret.  Ho.  IC-20810;'f«ta  No.  811-3645] 

Pilgrim  Corporate  Utilities  Fund: 
Notice  of  Application  for  Deregistration 

December  29,  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPtlCANT:  Pilgrim  Corporate  Utilities 
Fund. 

RELEVANT  ACT  SECTION:  Section  8(fl. 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FIUNG  DATE:  The  application  was  filed 
on  December  13. 1994. 
FARING  OR  NOTIFICATKm  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  23,  1995.  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit,  or 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  pntifiration  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  NW..  Washington.  D.C.  20549. 
Applicant.  10100  Santa  Monica 
Boulevard.  Los  Angeles.  California 
90067. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bradley  W.  Paulson,  Staff  Attorney,  at 
(202)  942-0147  or  Robert  A.  Robert.son, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 


il7CFR200.30-3(a)(12). 


SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
management  investment  company 
organized  as  a  corporation  under  the 
laws  of  California.  On  January  6, 1983. 
applicant  registered  under  the  Act  and 
filed  a  registration  statement  to  register 
its  shares.  The  registration  statement 
became  effective  on  March  3. 1983.  and 
applicant's  initial  public  offering  began 
on  the  same  day. 

2.  On  March  10, 1994.  applicant's 
board  of  directors  unanimously 
approved  an  agreement  for  the  transfer 
of  assets  (the  "Agreement")  entered  into 
by  applicant  and  Lepercq-Istel  Trust 
(the  "Company"),  an  open-end 
management  investment  company.  The 
Agreement  provides  for  the  transfer  of 
assets  from  applicant  to  the  Company 
and  for  the  liquidation  of  applicant.  On 
July  27,  1994.  shareholders  holding 
55.92%  of  applicant's  outstanding 
shares  approved  the  Agreement  at  a 
meeting  called  for  that  purpose. 

3.  Pursuant  to  the  Agreement,  on  July 
29,  1994.  applicant  transferred  all  of  its 
assets  and  liabilities  to  the  Company  in 
exchange  for  shares  of  the  Company. 
The  exchange  was  based  on  the  relative 
net  asset  value  of  applicant  and  the 
Company.  Thereafter,  securityholders  of 
applicant  became  securityholders  of  the 
Company.  On  the  date  of  the  transfer, 
applicant  had  an  aggregate  of  803,193 
shares  outstanding,  and  immediately 
prior  to  the  exchange,  the  per  share  net 
asset  value  of  these  shares  was  S6.89. 
No  brokerage  commission  was  paid  in 
connection  with  the  reorganization.  The 
total  expenses  incurred  in  connection 
with  the  transfer  of  assets  and 
liquidation  of  applicant,  including  legal 
fees,  accounting  fees,  printing  expenses, 
and  mailing  costs  for  the  proxy 
solicitation  were  535,000.  These 
expenses  were  assumed  and  paid  by 
Lepercq,  de  Neuflize  &  Co..  Inc. 

4.  As  of  the  date  of  the  application, 
applicant  had  no  securityholders,  assets. 
or  liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding. 

5.  Applicant  is  not  engaged  in  and 
does  not  propose  to  engage  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

(PR  Doc.  95-371  Filed  1-5-95:  8:45  am) 
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DEPARTMENT  OF  STATE 
[Public  Notice] 

Shipping  Coordinating  Committee; 
Subcommittee  on  Safety  of  Life  at  Sea 
and  Associated  Bodies;  Working 
Group  on  Flag  State  Implementation; 
Meeting 

The  Working  Group  on  Flag  State 
Implementation  (FSI)  of  the 
Subcommittee  on  Safety  of  Life  at  Sea 
(SOLAS)  will  conduct  an  open  meeting 
on  January  31.  1995,  at  1:00  p.m.  in 
Room  2415  at  Coast  Guard  headquarters. 
2100  Second  Street.  SW,  Washington. 
DC.    . 

This  will  be  the  third  meeting  of  this 
Working  Group  following  establishment 
of  the  FSI  Subcommittee.  The  purpose 
of  the  subcommittee  is  to  identify  ways 
to  ensure  effective  and  consistent  global 
implementation  of  International 
Maritime  Organization  (IMO) 
instruments.  At  this  meeting,  the  U.S. 
position  on  documents  submitted  for 
consideration  at  the  third  session  of  the 
FSI  Subcommittee,  scheduled  for 
February  20-24.  1995,  will  be 
discussed. 

Specific  topics  will  include:  casualty 
statistics  and  investigations,  the  role  of 
the  human  element  in  maritime  safety, 
port  state  control,  flag  state  guidelines, 
measures  to  encourage  compliance,  and 
technical  assistance. 

Three  U.S.  papers  will  be  discussed 
along  with  papers  submitted  as  U.S. 
comments  to  intersessional 
correspondence  groups.  Each  of  these 
submissions  is  described  below: 

a.  Two  papers  were  submitted  in 
response  to  questionnaires  developed  by 
IMO.  The  first  provides  general 
information  about  the  Coast  Guard 
Marine  Safety  program,  including  the 
structure,  number  of  offices,  and 
number  of  inspectors.  The  second 
provides  information  on  the  number 
and  level  of  training  of  Port  State 
Control  Officers. 

b.  A  paper  was  submitted 
recommending  the  development  of  a 
consolidated  list  of  organizations 
authorized  to  issue  International  Safety 
Management  (ISM)  Code  Certificates  on 
behalf  of  administrations.  The  paper 
lists  those  organizations  which  the  U.S. 
has  authorized  to  perform  these  sur\eys 


and  issue  certificates  for  voluntary 
compliance. 

c.  The  U.S.  coordinated  a 
correspondence  group  which  dealt  with 
amalgamating  existing  international  port 
state  control  guidance  into  a  single 
document,  and  expanding  this  guidance 
as  necessary.  The  correspondence  group 
developed  a  draft  document,  and  an 
additional  document  proposing  that 
each  administration  provide  a  single 
point  of  contract  for  port  state  control 
matters. 

d.  A  paper  was  submitted  providing 
comments  to  a  correspondence  group 
developing  guidelines  for  the 
implementation  of  the  International 
Safety  Management  (ISM)  Code. 

e.  A  paper  was  submitted  providing 
comments  to  the  correspondence  group 
developing  specifications  for 
organizations  which  act  on  behalf  of  a 
flag  administration.  These  guidelines 
establish  minimum  requirements  for  the 
delegated  organization  to  meet  with 
respect  to  personnel,  capabilities,  and 
training. 

Memoers  of  the  public  may  request 
any  of  the  documents  relating  to  FSI  3. 
Members  of  the  public  may  attend  this 
meeting  up  to  the  seating  capacity  of  the 
room. 

For  further  information  on  this  FSI 
Working  Group  meeting,  contact 
Commander  J.M.  Holmes  at  (202)  267- 
1044.  U.S.  Coast  Guard  Headquarters 
(G-MVI-1),  2100  Second  Street,  SW, 
Washington.  DC  20593-0001. 

Dated:  December  20. 1994. 

Marie  Murray, 

Executive  Secretary.  Shipping  Coordinating 
Committee. 

[FR  Doc.  95-282  Filed  1-5-95;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 
[Docket  No.  49844] 
RIN2105-AC19 

Statement  of  United  States 
International  Air  Transportation  Policy 

AGENCY:  Office  of  the  Secretar}'. 
Department  of  Transportation. 
ACTION:  Request  for  comments  on  a 
report  prepared  for  the  Office  of  the 
Secretan,'  titled  "A  Study  of 
International  Airline  Code  Sharing". 

summary:  The  Department  of 
Transportation  has  issued  a  study 
prepared  by  Gellman  Research 
Associates  on  international  airline  code 
sharing.  This  topic  is  relevant  to  issues 
raised  in  the  Department's  international 
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he  Department  has  invited 
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established  for  comment 
international  aviation  policy 
:k)pies  of  the  study  can  be 
James  M.  Craun,  Office  of 
International  Economics, 
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International  Affairs,  U.S. 
of  Transportation.  400  7th 
^oom  6401.  Washington,  DC 
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Docket  Number:  49984. 

Date  filed:  December  23. 1994. 

Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject:  COMP  Telex  Mail  vote  723; 

Amend  Rounding  Units  for  Poland; 

r-1— 024d     r-2— 033d. 
Proposed  Effective  Date:  January  1 , 

1995. 
Docket  Number:  49985. 
Date  filed:  December  23,  1994. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject:  TCl  Telex  Mail  Vote  722; 

Within  South  America  fares;  r-1— 

04ld     r-3— 06ld     r-5— 07lb;  r-2— 

05ld     r-4— 070j. 
Proposed  Effective  Date:  January  15, 

1995. 
Phyllis  T.  Kaylor, 

Chief.  Documentary  Services  Division. 
IFR  Doc.  9S-301  Filed  1-5-95;  8:45  ami 
BILUNQ  CODE  4910-S2-P 


jmmqnter. 

INFORMATION  CONTACT: 
(Jraun,  Office  of  Aviation  and 
Economics,  Office  of  the 
^cretary  for  Aviation  and 
Affairs.  U.S.  Department  of 
ion,  400  7th  Street  SW, 
,  Washington,  DC  20590, 
1032. 
December  29.  1994. 
G  tidner. 
Con  nsel  for  the  Acting  Assistant 
fa '  Aviation  and  International 


951-299  Filed  1-5-95;  8:45  ami 
4910-62-M 


Aviation  F  roceedings;  Agreements 
Filed  Duri  ig  the  Week  Ended 
Decembeil23, 1994 

wing  Agreements  were  filed 
Cfepartment  of  Transportation 
jrovisions  of  49  U.S.C.  412 
nswers  may  be  filed  within 
ofjdate  of  filing. 

Niinber  49979. 

December  20,  1994. 
Mfembers  of  the  International 
Trai  sport  Association. 

Reso/P  0601  dated  Dec.  16, 

to  r-25;  TC3  Reso/P  0602 

16, 1994  r-26  to  r-53; 

TC3  Passenger  Resos. 

Effective  Date:  January  31/ 

1,  1995. 
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Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ended  December  23. 1994 

The  following  Applications  for 
Certificates  of  PubUc  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 
Docket  Number:  49976. 
Date  filed:  December  19.  1994. 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope;  January  17.  1995. 
Description:  Application  of  Northwest 
Airlines.  Inc..  pursuant  to  49  U.S.C. 
Section  41101,  applies  for  Renewal  of 
its  Certificate  of  Public  Convenience 
and  Necessity  for  Route  579.  which 
authorizes  Northwest  to  engage  in 
foreign  air  transportation  of  persons, 
property  and  mail  between  the 
coterminal  points  of  Guam.  Saipan, 
and  Northern  Mariana  Islands,  on  the 
one  hand,  and  the  terminal  points 
Nagoya,  Japan  and  Fukuoka,  Japan  on 
the  other  hand. 
Docket  Number:  A'i^77 . 
Date  filed:  December  19. 1994. 


Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  17  .  1995. 

Description:  Application  of  MGM  Grand 
Air,  Inc..  requests  disclaimer  of 
jurisdiction  over  an  intra-corporate 
transaction  pursuant  to  which  fhe 
certificate  of  public  convenience  and 
necessity  held  by  MGM  Grand  Air, 
and  all  of  the  other  tangible  assets  of 
MGM  Grand  Air.  would  be  shifted  to 
a  sister  company.  Grand  Holdings, 
Inc. 

Docket  Number:  48658. 

Date  filed:  December  21,  1994. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  18,  1995. 

Description:  Application  of  Southern 
Air  Transport,  Inc.  pursuant  to 
Section  401  of  the  Act  and  Subpart  Q 
of  the  Regulations,  so  as  to  delete  the 
language  "d/b/a  Polar  Aii  Cargo"  from 
the  name  of  the  carrier,  thereby 
resulting  in  the  name  "Southern  Air 
Transport.  Inc.  " 

Phyllis  T.  Kaylor, 

Chief,  Documentary  Sen,'ices  Division. 

IFR  Doc.  95-300  Filed  1-5-95;  8:45  ami 

BILLING  CODE  4910-62-P 


Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
to  Impose  and  Use  the  Revenue  from 
a  Passenger  Facility  Charge  (PFC)  at 
Yakima  Air  Terminal,  submitted  by  the 
Yakima  Air  Terminal  Board,  Yakima, 
WA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Yakima  Air 
Terminal  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  14  CFR  Part  158. 
DATES:  Comments  must  be  received  on 
or  before  February  6. 1995. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  J.  Wade  Br\'ant.  ADO 
Manager;  Seattle  Airports  District 
Office.  SEA-ADO;  Federal  Aviation 
Administration;  1601  Lind  Avenue  SW.. 
Suite  250.  Renton.  WA  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Bnice  toy. 
Airport  Mnnager  at  the  following 


address:  2400  West  Washington 
Avenue.  Yakima.  WA  98903. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Yakima  Air 
Terminal  under  §158.23  of  Part  158. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Mr.  Paul  Johnson,  Federal  Aviation 
Administration.  Seattle  Airports  District 
Office,  1601  Lind  Avenue  .SW..  Suite 
250,  Renton,  WA  98055-4056,  (206) 
227-2655.  The  apphcation  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  pubfic 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PEG  at  the 
Yakima  Air  Terminal  under  the 
provisions  of  the  Aviation  Safetv  and 
Capacity  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

On  December  22.  1995.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Yakima  Air  Terminal 
Board  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  April 
19.  1995. 

The  following  is  a  brief  overview  of 
the  application. 

U^vel  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  dote:  June  1 . 

1995 
Proposed  charge  expiration  date:  July 

31.1996 
Total  estimated  PFC  revenue: 

$220,000.00 
Brief  description  of  proposed  projectfsj: 

Runway  9-27  Rehabilitation  project. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  taxi/ 
t:nmmercial  operators  filing  FAA  Form 
1800-31. 

Any  person  may  inspect  the 
applif:ation  in  person  at  the  F.^A  officii 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  l(x:atcd  at: 
Federal  Aviation  Administration. 
Northwest  Mountain  Region.  Airports 
Division.  ANM-60n,  1601  Lind  .Avenue, 
.SW.,  Suite  540.  Renton.  WA  98055- 
4036. 

In  addition,  any  person  may.  upon 
request,  inspect  the  appliiuition,  notice 
and  other  dix;unients  germane  to  the 
application  in  person  at  Yakima  Air 
Terminal. 


IssikhI  in  Renton.  WashiiiRloii  on 
December  30.  1994. 
David  A.  Field, 

Manager,  Planning,  Programming  and 
Capacity  Branch.  Airports  Division, 
Northwest  Mountain  Region. 
IFR  Doc.  95-3fi8  Filed  1-5-95:  8:45  ami 
BILUNQ  CODE  4aiO-13-M 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

[Dept.  Circ.  570, 1994  Rev.,  Supp  No.  6) 

Surety  Companies  Acceptable  on 
Federal  Bonds;  Chatham  Reinsurance 
Corporation 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  Bonds  is 
hereby  issued  to  the  following  company 
under  Sections  9304  to  9308,  Title  31, 
of  the  United  States  Code.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
570.  1994  Revision,  on  page  34148  to 
reflect  this  addition: 

Chatham  Reinsurance  Corporation. 
BUSINESS  ADDRESS:  26  Main  Street. 
Chatham,  New  Jersey  07928.  PHONE: 
(201)  635-»009.  UNDERWRITING 
LIMITATION  ►>:  $2,806,000.  SUREFY 
LICENSES^:  CO,  DC.  ID.  lA,  MD.  MA, 
NE.  NJ,  NY.  OK.  UT.  INCORPORATIiD 
IN:  California. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR 
Part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Treasury  Departm.ent  Circular  570.  with 
details  as  to  underwriting  limitations, 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 

Copies  of  the  Circular  m.iy  he 
obtained  from  the  Surety  Bond  Braiich. 
Funds  Management  Division,  Financ  ial 
Management  Service.  Department  of  the 
Treasurv.  Hyattsville.  MD  20782.  phone 
(202) 874-6850. 

D.iled:  Dei.pniber  28,  19'»4. 

Charles  F.  Schwan  111, 

Director,  Funds  Management  Divisiii:). 
Finani  iai  Management  Sen  ice. 

IFR  Dor.  95-303  Filed  1-.5-95:  8:45  ..;;)] 

BILLING  CODE  4810-35-M 


Office  of  Thrift  Supervision 

Cornerstone  Bank,  F.S.B..  Mission 
Viejo,  CA;  Notice  of  Appointment  of 
Receiver 

Notice  is  hereby  given  that,  pursuant 
In  the  authority  contained  in  *>  5((i)(2)  of 


the  Home  Owners'  Ixian  Act,  the  Ofliie 
of  Thrift  Super\ision  has  duly 
appointed  the  Kt?solution  Trust 
Corporation  as  sole  Receiver  for 
Cornerstone  Bank.  F.S.B..  Mission  Vieju. 
California,  on  December  16,  1994. 

Dated:  Dect-mbtr  30. 1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White. 
Corporate  Tei  hniiian. 
IFR  Doi .  94-27f.  Filed  1-.5-95;  8:45  ii.i.j 
BILUNG  CODE  6720-01-M 


(AC-77;  OTS  No.  05462) 

Marshall  Savings  Bank,  F.S.B., 
Marshall,  Ml;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on 
November  7.  19&4.  the  Deputy  Assi.stant 
Director,  Corporate  Activities  Division, 
Office  of  Thrift  Supervision,  or  her 
designee,  acting  pursuant  to  delegati  <i 
authority,  approved  the  application  «♦ 
Marshall  Savings  Bank.  F.S.B..  Marshall, 
Michigan,  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspecti<  n 
at  the  Information  Service.*;  Divisio::. 
Office  of  Thrift  Supervision.  1700  (; 
.Street.  N.W..  Washington.  D.C.  205S2. 
and  the  Centra!  Regional  Office,  Oflii  i- 
of  Thrift  Supervi.sion.  Ill  Wacker  Drive. 
Suite  800,  Chicago,  Illinois  h060i-4;<b0 

Oatt'd:  December  30. 1994. 

Hy  iht-  Oifi(  <•  (jf  ThrifT  .Si!p<;rvisicpii 
Kimberly  M.  While. 
Corporate  Technit  ian. 
IFK  Do(    95-27H  \-\VWi.\  l-5-!«5;  8.45  ji:.,! 
BILLING  CODE  6720-01 -M 


(AC-76;  OTS  No.  05167] 

SJS  Federal  Savings  Bank,  St  Joseph, 
Ml;  Approval  of  Conversion 
Application 

.\'(iti(  e  is  hi-rcliy  given  that  on 
November  10.  1994.  the  Deputy 
Assistant  Direitor.  Corporate  Ai.tivilu  - 
Division.  Office  of  Thrift  Supervi^i^i:;  i.r 
her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  SJS  Federal  Savings  Hai.k. 
St.  Joseph.  Mic  higan.  to  convert  to  the 
stock  form  of  organization.  Copies  oi  tbe 
application  are  available  for  insprt  tidri 
at  the  Infiirmation  Si^rvin^s  Division. 
Office  of  Thrift  Supervision.  1700  C 
Striiet.  N.W..  Washington.  D.C.  20.'"!.'^::. 
and  the  Central  Regional  Office.  Ofl.t  !• 
of  Thrift  .Supervision,  111  Wackt  r.Di  ivr. 
Suite  800.  Chicago.  Illinois  60601— ;.-;i.l). 

Diited   Dt'i  »'inbiT  .10,  1994 


2174 


By  the  Office  (Jf  Thrift  Supervision. 
Kimberly  M.  Wh 
Corporate ' 
IFRDoc.  95-27Vtl 

BILLING  CODE  6720^)1- 
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Filed  1-5-95:  8:45  ami 


Standard  Federal  Savings,  FSA 
Gaithersburg,  MD:  Notice  of 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  §  5(d)(2)  of 
the  Home  Owners'  Loan  Act,  the  Office 
of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for 


Standard,  Federal  Savings,  FSA, 
Gaithersburg.  Maryland,  on  Novimiber 
18,  1994. 

Dated  J)ec.ember  30.  1994. 

By  the  Office  of  Thri,ft  Supervision. 
Kimberly  M.  White. 
Corporate  Tuchnician. 
IFR  Doi:.  94-277  Filed  1-5-94;  8:4.-)  .mil 
BILLING  CODE  6720-01-M 


Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


COMMODITY  FUTURES  TRADING 

TIME  AND  DATE:  11:00  am.,  Friday, 
January  6,  1995. 

PLACE:  2033  K  St.,  N.W.,  Washington. 
D.C.,  8th  Floor  Hearing  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A  Webb,  202-254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  95-440  Filed  1-4-95;  2:43  pir.) 

BILLING  CODE  6351-01-M 

COMMODrrV  futures  trading  COMMISSION 

TIME  AND  DATE:  10:00  a.m..  Tuesday, 
January  10,  1995. 

PLACE:  2033  K  St.,  N.W.,  Washington. 

D.C.,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-254-6314. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  95-441  Filed  1^-95:  2:4.t  [in,] 

B'LUNG  CODE  6351-01-M 

COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11  a.m.,  Fiidav,  Januan" 

13,  1995. 

PLACE:  2033  K  St.,  NW.  Washington,  DC, 

8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-254-6314. 

Jean  A.  Webb, 

Secit'tary  of  the  Commission. 

IFR  Doc.  94-^42  Filed  l-i-O.-S:  2:4.<  ])n!| 

BILUNG  CODE  GSSI-OI-M 

COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11.00  a.m.,  Fridav, 
January  20,  1995. 

PLACE:  2033  K  St..  NW.,  Washington. 
DC,  8th  Floor  Hearing  Room. 
STATUS:  Closed. 


MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-254-6314. 
Jean  A.  Webb, 

Sccretan,-  of  the  Commission. 

IFR  Doc.  95-443  Filed  1-4-95;  2:4,'  pir.j 

BILUNG  CODE  6351-01-M 

COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Tuesday, 
January  24.  1993. 

PLACE:  2033  K  St.,  NW.,  Washington. 
DC.  8th  Floor  Hearing  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Joan  A.  Webb,  202-254-6314. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  95-444  Filed  1-4-95;  2-4:t  pir,) 

BILLING  CODE  635'i-01-M 

COMMODITY  FUTURES  TRADING  COMMISSION 

TiME  AND  DATE:  11:00  a.m..  Friday, 
January  27,  1995. 

PLACE:  2033  K  St.,  NW..  Washington, 
DC.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-254-()314 
Jean  A.  Webb. 

Secretary  ofthr  Commission. 

IFR  Doc.  95-445  Filed  1-4-95;  /■a::  ]tm\ 

BILLING  CODE  6351-01-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
Januar\' 11,  1995. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Stnjets, 
NW  ,  Washington.  DC  20551. 

STATUS;  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointmuiits, 
promotions,  assignments,  reassigiiinents.  and 
salary  actions)  involving  individual  Federal 
Reseri'e  System  employees. 

2.  Any  items  carried  forward  from  .-! 
pr(!viously  announced  meeting. 
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CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Covne,  Assistant  to  the 
Board;  (2021452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  davs 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
.scheduled  for  tlu;  meeting. 

Dated:  January  4.  1995 
Jennifer  J.  Johnsion, 
Deputy  Secretary  uf  the  Beard. 
[FR  Doc.  95-»06  Filed  1-4-95:  11:11  ,ir;.| 

BILLING  CODE  62lfr-01-P 


SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  ITo  be  publishedl 
STATUS:  Closed  meeting. 
PLACE:  450  Fifth  Street.  N.W.. 
Washington.  D.C. 

DATE  PREVIOUSLY  ANNOUNCED:  To  1.:: 
published. 

CHANGE  !N  THE  MEETING:  Additional  item. 

The  foUoumg  additional  item  will  be 
considered  at  a  closed  meeting 
scheduled  for  Thursday.  January  5, 
1995,  at  2:30  p.m. 

Settlement  of  injunctive  action. 

Commissioner  Roberts,  as  duty 
officer,  determined  that  Commission 
business  required  the  above  change  and 
that  no  earlir>r  nutic:e  thereof  was 
possible. 

At  times,  chaiiges  in  Comtnissif)n 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  furthir 
information  and  to  a.scnrtain  what,  if 
any,  matters  have  been  added,  deleteil 
or  postponed,  please  contact:  The  Office 
of  the  Secretary-,  (202)  942-7070. 

Dated:  Jaraiar\'  4.  1995. 
Jonathan  G.  Katz, 
Secretar\: 

IFR  Doc.  95-425  Filed  1^-95:  2:4  I  pii.j 
BILLING  CODE  8010-01-M 


UNITED  STATES  ENRICHMENT  CORPORATION 
BOARD  OF  DIRECTORS 

TIME  AND  DATE:  H:U0  a.m..  Tuesday. 
January  10.  1995. 

PLACE:  USEC  Corporate  Headquarters, 
6903  Rockledge  Drive.  Bethesda. 
Maryland  20817. 

STATUS;  The  meeting  will  be  clo.sed  to 
the  public. 


2176 


Review  of 
of  the  Corpi 
Review  of 
Procedural 


MATTERS  TO  fcE  CONSIDERED: 

c  ammercial  and  financial  issues 

•ration 
f  ersonnel  rules  and  practices 

natters 

PErtSON  FOR  MORE  INFORMATION: 
Arnild.  301-564-3354. 
mr>-4.  1995. 
Tpnbers.  Jr., 

Chief  Executive  Officer. 
Filed  1-1-95.  2;42  pml 


CONTACT 
Barbara 

Dated:  Jan 
VVilliam  H 

President  anc 
IFR  Doc. 

BILUNG  CODE 


95-^36 


995 


JMI 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
Issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  94D-O?00l 

International  Harmonization;  Draft 
Policy  on  Standards;  Availability 

Correction 

In  notice  document  94-29116 
beginning  on  page  60870  in  the  issue  of 
Monday,  November  28,  1994,  make  the 
following  correction: 

On  page  60872.  in  the  third  column, 
in  the  first  full  paragraph,  in  the  14th 
line  from  the  bottom,  "(PhMA)"  should 
read  "(PhRMA)". 

BILLING  CODE  1S0S-01-D 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 

PIN  1018-AC66 

Migratory  Bird  Hunting;  Decision  on 
the  Conditional  Approval  of  Bismuth- 
Tin  Shot  as  Nontoxic  for  the  1994-95 
Season 

Correction 

In  rule  document  94-32214  beg^r..-.:.-.'.- 
on  page  61  in  the  issue  of  Tuesdav. 
January  3.  1995  make  the  follouins 
correction: 

On  page  61 .  in  the  first  column,  in  the 
EFFECTIVE  DATE  section.  "January  3. 
1995"  should  read  "December  30. 
1994'. 


BILLING  CODE  1SOS-01-0 
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Department  of  Labor 
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Wage  and  Hour  Division 

^  =^^s 

29  CFR  Part  825 

""III 

1 

■ill 

The  Family  and  Medical  Leave  Act  of 
1993;  Final  Rule 
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DEPARTMENT  C  F  LABOR 


Wage  and  Hour 

29  CFR  Part  825 

RIN  1215-AA85 


Division 


The  Family  and 
1993 


Medical  Leave  Act  of 


agency:  Wage  a 
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action:  Final  rulfe 


r  d  Hour  Division. 


Medi 
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summary:  This 
text  of  final  regu 
ihe  Family  and 
1993,  Public  Lav 
use.  2601  et 
VWIJK  generally 
employers  of  50 
public;  agencies, 
workweeks  of 
leave  to  eligible 
specified  family 
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existing  group 
coverage  during 
and  to  restore  el 
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ical  Leave  Act  of 
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requires  private  sector 
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to  provide  up  to  12 
/aid.  job-protected 
employees  for  certain 
ind  medical  reasons;  to 
employees'  pre- 
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gible  employees  to 
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II.  Background 
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"eligible  empk 
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INFbRMATION  CONTACT:  J. 
rtctor.  Division  of  Policy 
and  Hour  Division. 
St4ndards  Administration, 
of  Labor.  Room  S- 
tution  Avenue.  N\V.. ' 
20210;  telephone  (202) 
s  not  a  toll-free  number. 


NFORMATION: 
uction  Act 
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Mc  nag' 


CI 


requirements 

regulations 
been  reviewed  and 
through  July  1996  by 
ement  and  Budget 
ne'd  OMB  control 
81  under  the 
ction  A(,t  of  1980  (Pub. 
ubstantive  t  hanges  have 
is  final  rule  whi;,h  affect 

requirements  and 
f  ns  previously  reviewed 
der  OMB  control 
81.  Comments  received 
timate  of  public 

for  the  information 
rements  contained  in 
s  are  discussed  below  in 
§825.500. 


II  n 


\\|is  enacted  on  February 
1  FMLA  entitles  an 
,ee"  to  take  up  to  atotal 


of  12  workweeks  of  unpaid  leave  during 
any  12-month  period  for  the  birth  of  a 
child  and  to  care  for  such  child,  for  the 
placement  of  a  child  for  adoption  or 
foster  care,  to  care  for  a  spouse  or  an 
immediate  family  member  with  a 
serious  health  condition,  or  when  he  or 
she  is  unable  to  work  because  of  a 
serious  health  condition.  Employers 
covered  by  the  law  are  required  to 
maintain  any  pre-existing  group  health 
coverage  during  the  leave  period  and. 
once  the  leave  period  is  concluded,  to 
reinstate  the  employee  to  the  same  or  an 
equivalent  job  with  equivalent 
employment  benefits,  pay,  and  other 
terms  and  conditions  of  employment. 
Title  I  of  the  Act  applies  to  private 
sector  employers  of  50  or  more 
employees,  public  agencies,  and  certain 
Federal  employers  and  entities,  such  as 
the  U.S.  Postal  Service  and  Postal  Rate 
Commission.  These  regulations,  29  CFR 
Part  825,  implement  Title  I  of  the 
FMLA.  Similar  leave  entitlement 
provisions  in  Title  II  of  the  FMLA  appfy 
to  most  other  Federal  civil  service 
employees  who  are  covered  by  the 
annual  and  sick  leave  system 
established  under  5  U.S.C.  Chapter  63. 
plus  certain  employees  covered  by  other 
Federal  leave  systems.  The  U.S.  Office 
of  Personnel  Management  (OPM) 
administers  the  regulations 
implementing  Title  II  of  the  FMLA  (see 
5  CFR  Part  630).  Title  III  established  a 
temporary  "Commission  on  Leave." 
which  is  to  conduct  a  comprehensive 
study  and  produce  a  report  on  existing 
and  proposed  policies  on  leave  and  the 
costs,  benefits,  and  impact  on 
productivity  of  such  policies.  Title  IV 
contains  miscellaneous  provisions, 
including  rules  governing  the  effect  of 
the  Act  on  more  generous  leave  policies, 
other  laws,  and  existing  employment 
benefits.  Title  V  extended  similar  leave 
provisions  to  certain  employees  of  the 
U.S.  Senate  and  the  U.S.  House  of 
Representatives. 

Section  404  of  the  Act  required  the 
Department  of  Labor  to  issue  regulations 
to  implement  Title  I  and  Title  IV  of 
FMLA  within  120  days  of  enactment,  or 
bv  June  5,  1993,  with  an  effective  date 
of  August  5,  1993.  Title  I  of  FMLA 
became  effective  on  August  5. 1993, 
except  where  a  collective  bargaining 
agreement  (CBA)  was  in  effect  on  that 
date,  in  which  case  the  provisions  took 
effect  on  the  date  the  CBA  terminated  or 
on  February  5.  1994,  which»?ver  date 
occurred  earlier. 

To  obtain  public  input  and  assist  in 
the  development  of  FMLA's 
implementing  regulations,  the 
Department  published  a  notice  of 
prf)[K)sed  rulemaking  in  the  Federal 
Register  on  March  10.  1903  (58  FK 


13394).  inviting  comments  until  March 
31,  1993,  on  a  variety  of  questions  and 
issues.  A  total  of  393  comments  were 
received  in  response  to  the  notice — from 
employers,  trade  and  professional 
associations,  advocacy  organizations, 
labor  unions.  State  and  local 
governments,  law  firms  and  employee 
benefit  firms,  academic  institutions, 
financial  institutions,  medical 
institutions,  governments  Members  ol 
Congress,  and  others. 

After  consideration  of  the  comments 
received,  the  Department  issued  an 
interim  final  rule  on  June  4,  1993  (58  FR 
31794),  which  went  iiUo  effect  on 
August  5. 1993,  and  which  invited 
furtiier  public  comment  on  FMLA's 
implementing  rules  untd  September  3. 
1993.  On  August  30,  1993,  the 
Department  further  extended  the  public 
comment  period  until  December  3,  1993 
(58  FR  45433).  The  Department  received 
more  than  900  comments  on  the  interim 
final  rules  during  the  extended 
comment  period  from  advocacy  groups 
and  associations.  Members  of  Congress, 
employers,  union  organizations, 
governmental  entities  and  associations, 
law  firms,  management  consultants, 
marriage  and  family  counselors  and 
therapists,  clinical  social  workers, 
property  managemsnt  companies, 
temporary  help  and  employee  leasing 
companies,  professional  and  trade 
associations,  universities,  and 
individuals.  In  addition  to  the 
substantive  comments  discussed  below 
many  commenters  submitted  minor 
editorial  suggestions,  some  of  which 
were  adopted  and  some  were  not. 
Finallv.  a  number  of  other  minor 
editorial  changes  have  been  made  to 
better  organize  and  simplify  the 
regulatory  text. 

On  December  29,  1994.  a  meeting  was 
held  at  OMB  with  representatives  of 
Consolidated  Edison  Company  of  New 
York  pursuant  to  E.O.  12866. 

The  Department  would  like  to  point 
out  that  it  has  prepared  a  lengthy 
preamble  to  accompany  the.se     * 
regulations  in  an  attempt  to  be  fully 
responsive  to  the  numerous  comments 
received.  The  Department  would 
welcome  additional  comments 
regarding  employers'  experience  with 
the  implementation  of  the  FMLA  over 
the  course  of  the  next  year  or  so.  Such 
comments  will  be  revienved  together 
with  the  results  of  the  comprehensive 
•study  on  existing  and  proposed  leave 

policies  to  be  conducted  by  the 
Commission  on  Leave  to  determine 

whether  further  revisions  to  these 

regulations  will  bi;  appropriate  in  the 

future. 


Summary  of  Maior  Comments 

/.  Subpart  A.  §§823.100-825.118 
Covered  Employers  (§  825.104) 

Under  FMLA,  any  employer  engaged 
in  commerce  or  in  an  industry  or 
activity  affecting  commerce  is  covered  if 
50  or  more  employees  are  employed  in 
at  least  20  or  more  calendar  workweeks 
in  the  current  or  preceding  calendar 
year.  The  Women's  Legal  Defense  Fund 
and  the  Food  &  Allied  Service  Trades 
expressed  concern  that  employers  may 
manipulate  workforce  levels  to  avoid 
the  Act's  leave  requirements.  In  this 
coruiection,  they  suggested  that  any 
intentional  reduction  to  49  or  fewer  ■ 
employees  after  an  employee  request  for 
FMLA  leave  should  constitute  unlawful 
interference  with  FMLA  rights,  and,  as 
provided  in  regulations  by  the  State  of 
Oregon  under  its  Family  Leave  Act, 
deemed  a  violation  of  the  Act. 

Section  825.220  discusses  the 
prohibited  acts  and  anti-discrimination 
provisions  of  the  Act,  including 
violative  employer  practices  that 
attempt  to  interfere  with  an  employee's 
exercise  of  rights  under  the  Act.  It  is  the 
Department's  view  that  manipulation  of 
workforce  levels  by  employers  covered 
by  FMLA  in  an  effort  to  deny 
employees*  eligibility  for  leave  is  a 
violation  of  the  Act's  requirements,  and 
this  has  been  clarified  in  §  825.220. 

Two  commenters  (Alal>ama  Power 
Company  and  DLH  Industries,  Inc.) 
objected  to  the  statement  in  §825.10'1 
tliat  individuals  such  as  corporate 
officers  "acting  in  the  interest  of  an 
employer"  are  individually  fiablc  for 
any  violations  of  the  Act.  They  contend 
that  this  provision  could  frustrate 
advancement  to  managerial  positions 
and  imnec«ssarily  increase  costs  for 
insurance  and  bonding.  The  California 
Department  of  Fair  Employment  and 
Housing  questioned  whether  managers 
or  supervisors  can  be  held  personally 
liable  under  FMLA. 

FMLA's  definition  of  "employer"  is 
the  same  as  the  Fair  Labor  Standards 
Act  (FLSA).  29  U.S.C  203(d),  insofar  as 
it  includes  any  person  who  acts  directly 
or  indirectly  in  the  interest  of  an 
employer  to  any  of  the  employer's 
employees.  Under  established  FLSA 
case  law,  corporate  officers,  managers 
and  super\'isors  acting  in  the  interest  of 
an  employer  can  be  held  individually 
liable  for  violations  of  the  law.  See,  e.g.. 
Heich  V.  Circle  C Investments,  Inc..  998 
F.2d  324 15th  Cir.  1993);  Dole  v.  EHiot 
Travel  &■  Tours,  Inc.,  942  F.2d  962  (6th 
Cir.  lOai). 

The  Chamber  of  Commeix:e  of  the 
US.A  expressed  concern  about  the 
impact  of  the  "employer"  definition  on 


various  business  arrangements,  e.g.. 
leased  employees,  franchises,  and  other 
loosely-related  business  operations.  The 
National  Automobile  Dealers 
Assodation  stated  that  additional 
guidance  on  the  application  of  the 
""integrated  employer"  test  would 
benefit  the  small  business  community  in 
particular. 

The  "integrated  employer"  test  is  not 
a  new  concept  created  solely  for 
purposes  of  FMLA.  It  is  based  on 
established  case  law.  as  was  explained 
in  the  preamble  of  the  Interim  Final 
Rule,  arising  under  Title  VII  of  the  Civil 
Rights  Act  of  1964  and  the  Labor 
Management  Relations  Art.  .\s  FTvfLA's 
legislative  history  states,  the  definition 
of  ""employer"  parallels  Title  VII's 
language  defining  a  covered  employer 
and  is  intended  to  receive  the  same 
interpretation.  Under  Title  VII  and  other 
employment-related  legislation, 
including  the  LMRA.  when  determining 
whether  to  treat  separate  entities  as  a 
single  employer,  individual 
determinations  are  highly  fact-specific 
and  are  based  on  whether  there  is 
common  management,  an  interrelation 
between  operations,  centralized  control 
of  labor  relations,  and  the  degree  of 
common  ownership/financial  control. 
They  are  not  determined  by  any  single 
criterion,  nor  do  all  factors  need  to  be 
present;  rather,  the  entire  relationship  is 
viewed  as  a  whole.  Because  it  is  a  fact- 
specific  question  in  each  case,  further 
detailed  guidance  cannot  be  provided  in 
the  regidations. 

The  Society  for  Human  Resource 
Management  questioned  whether  the 
Act  applied  to  employers  in  Puerto 
Rico,  or  to  such  entities  as  the 
Resolution  Trust  Corporation  or  to 
Indian  Tribes.  FMLA's  coverage  extends 
to  any  State  of  the  United  States,  the 
District  of  Columbia,  and  to  any 
territory  or  pos.session  of  the  United 
Slates  (§  101(3)  of  FMLA  defines  the 
term  "State"  to  have  the  same  meaning 
as  defined  in  §  3(c)  of  the  Fair  Labor 
Standards  Act).  Employees  of  U.S.  firms 
stationed  at  worksites  outside  the 
United  States,  its  territories,  or 
possessions  are  not  protected  by  FMLA. 
nor  are  such  employees  counted  for 
purposes  of  determining  employer 
coverage  or  employee  "eligibility"  with 
respect  to  worksites  inside  the  United 
Stales.  This  point  h.is  been  clarified  in 
§825.105  of  the  regulations.  The 
Resolution  Tnjst  Corporation  can  be  a 
covered  employer  under  Title  1  of  F.MLA 
as  a  "successor  in  interest"  of  a  covered 
employer  when  it  assumes  control  over 
a  failing  thrift  as  part  of  the  resolution 
process.  Because  FMLA  is  a  statute  of 
broad  general  applicability,  which 
applii^  to  both  the  public  and  private 


sectors,  and  there  is  nothing  in  either 
the  statute  or  its  legislative  history 
which  provides  an  exemption  for  Indian 
tribes,  it  is  the  Department's  view  that 
Indian  tribes  may  be  covered  by  the 
legislation  where  the  statutory 
prerequisites  are  met,  as  "a  general 
statute  in  terms  applying  to  all  persons 
includes  Indians  and  their  property 
interests."  FPCv.  Tuscarora  Indian 
Nation,  362  U.S.  99, 116  (1960).  The 
rule  in  Tuscarora  contains  exceptions 
for  laws  that  (1)  affect  exclusive  rights 
of  self-governance  in  purely  intramural 
matters;  (2)  abrogate  rights  guaranteed 
in  Indian  treaties;  or  (3)  provide  proof 
by  legislative  history  or  otherwise  that 
Congress  intended  the  law  not  to  apply 
to  Indians.  It  is  the  Department's 
position  that  these  exceptions  do  not 
apply  to  the  FMLA.  consistent  with  the 
reasoning  of  the  Ninth  Circuit  in 
Donovan  v.  Coeur  d'Alene  Tribal  Fann. 
751  F.2d  1113,  1116  (1985).  But  see 
EEOC  v.  Cherokee  Nation.  871  F.2d  937 
(1989),  in  which  the  Tenth  Circuit  held 
that  the  Age  Discrimination  in 
Employment  Act  does  not  apply  to 
Indians  because  its  enforcement  woulu 
interfere  with  the  tribe's  right  of  self- 
government 

50  Emplovef-/20  Workivw-k  Threshold 
(§825.105) 

Private  sector  employers  must  employ 
50  or  more  employees  each  working  day 
during  20  or  more  calendar  weeks  in  the 
current  or  preceding  calendar  year  to  be 
covered  by  FMLA.  Nine  commenters 
addressed  the  "50  or  more  empluye«»s' 
threshold  tost  for  coverage.  The 
Women's  Legal  Defense  Fund  and  the 
International  Ladies'  Garment  Worker's 
Union  objected  to  the  exclusion  of 
workers  on  temporary  layoff  from  the 
count.  They  argued  that  temporary 
workers  with  a  reasonable  expectation 
of  return  to  active  employment  are 
counted  as  employees  under  the  Worker 
Adjustment  and  Retraining  Notification 
(WARN)  Act;  that  the  test  for  evaluatinj; 
who  is  an  employee  should  be  that  of 
a  "continuing  employment 
relationship  "  and  nut  the  actual 
perfonnance  of  work  during  a  givea 
time  period:  and  that  only  employees  t^n 
an  indefinite  or  long-term  layoff  shouJd 
be  excluded  from  the  count. 

FML\  has  significantly  difTercr.t 
statutory  coverage  provisions  and  servi-v 
considerably  different  objectives  than 
those  of  WAR.N.  The  FML^  regulatioiis 
attempt  to  define  the  size  of  an 
employer's  workforce  count  for  lesvi* 
purposes,  and  uses  a  "continuing 
employment  relationphip"  principle. 
There  is  no  continuing  employee- 
employer  relationship  during  a  layoff,  ay 
«'vid(inced  hv  the  fact  that  einploytn^s  on 
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be  counted  the  same  as  full-time 
employees  under  FMLA. 

With  respect  to  adding  a  requirement 
that  employers  notify  employees  and 
their  representatives  when  they  cease  to 
be  covered  by  the  Act,  the  Department 
believes  that  such  a  requirement  would 
be  overly  burdensome.  Questions  of 
employer  coverage  and  employee 
eligibility  are  fact-specific  and  may  be 
subject  to  frequent  change  in  some 
employment  situations.  They  should  be 
resolved  as  necessary  when  an 
employee  requests  leave. 

Southern  Electric  International.  Inc. 
also  noted  that  the  phrase  "reasonable 
expectation  that  the  employee  will  later 
return  to  work"  is  confusing  as  it  relates 
to  employees  on  long-term  disability 
because  such  employees  rarely  ever 
return  to  work  for  the  same  employer. 
The  commenter  recommended  that 
long-term  disabled  employees  be 
excluded  from  the  50-employee  count. 
The  National  Restaurant  Association 
also  maintained  that  the  "reasonable  • 
expectation"  requirement  should  be 
deleted  because  it  had  no  basis  in  the 
Act  or  its  legislative  history,  arguing 
further  that  the  term  was  surplusage  in 
that  an  employee  is  either  on  the  payroll 
or  is  not  on  the  payroll. 

An  employee  who  is  permanently 
disabled  from  work  would  not 
reasonably  be  expected  to  return  to 
work  and,  therefore,  may  be  excluded 
from  the  employee  count.  The 
Department  continues  to  believe, 
however,  that  the  employer's  workforce 
count  should  be  based  on  whether  there 
is  a  continuing  employment 
relationship  between  the  employer  and 
each  of  its  employees.  A  "reasonable 
expectation"  that  an  employee  on  leave 
will  later  return  to  work  is  an 
appropriate  standard  that  contributes  to 
a  better  understanding  of  that 
relationship  for  purposes  of  FMLA.  and 
it  is  retained  in  the  regulations. 

Additionally,  two  public  commenters 
(Association  of  Washington  Cities  and 
the  California  Department  of  Fair 
Employment  and  Housing)  suggested 
that  the  phrase  "on  the  payroll"  needed 
clarification  as  applied  to  public 
employers.  They  noted  practices  of  local 
governments  to  hire  seasonal  and 
temporary  employees,  particularly  in 
public  works  and  recreation,  who  may 
or  may  not  be  rehired  the  following 
summer  or  after  completion  of  short 
term  projects:  or  to  use  volunteer 
firefighters  and  volunteer  police  reserve 
officers  who  receive  only  nominal 
stipends  for  service.  Because  public 
agencies  are  covered  "employers"  under 
the  Act  regardless  of  the  number  of 
employees  employed  (see  §  825.108(a)). 
these  comments  more  appropriately 


raise  questions  related  to  "employee 
eligibility"  and  are  addressed  in  the 
discussion  of  §§825.110  and  825.111 

Joint  Employment  (§825.J06) 

Administaff,  Abel  Temps,  National 
Staff  Leasing  Association.  National 
Association  of  Temporary  Services,  and 
National  Staff  Network  argued  that 
temporary  help  and  leasing  agencies 
should  not  be  held  responsible,  as  the 
primary  employer,  for  giving  the 
required  FMLA  notices,  providing  leave, 
maintaining  health  benefits,  and  job 
restoration.  In  particular,  they  stressed 
the  unique  nature  of  their  business  and 
the  relationship  with  client  em.ployers, 
who,  rather  than  the  temporary  help  or 
leasing  agency,  have  control  over 
worksites  and  jobs.  They  argue  generally 
that  client  employers,  as  secondary 
employers,  should  be  responsible  for  job 
restoration  and  other  requirements  of 
the  Act  for  all  their  own  employees, 
including  leased  or  temporary 
employees.  In  the  alternative,  several  of 
these  commenters  urged  adoption  of  a 
"head  of  the  line"  standard,  which 
would  limit  job  restoration  for 
temporary  or  leased  employees  where 
the  client  employer  discontinues  the 
services  of  the  temporary-  or  leasing 
agency  or  the  services  of  the  returning 
temporary/leased  employee,  to  priority 
consideration  by  the  temporary  or 
leasing  agency  for  possible  placement  in 
assignments  with  other  client  employers 
for  which  the  employee  is  qualified. 
Several  of  these  commenters  also 
proposed  differing  criteria  for  situations 
where  temporary  or  leasing  agencies 
contract  with  covered  and  non-covered 
client  employers. 

The  Department  agrees  that  joint 
employment  relationships  do  present 
special  compliance  concerns  for 
temporary  help  and  leasing  agencies  in 
that  the  ease  with  which  they  may  be 
able  to  meet  their  statutory  obligations 
under  FMLA  may  depend  larjKrIy  on  the 
nature  of  the  relationship  they  have 
established  with  their  client-employers. 
Our  analysis  of  the  statute  and  its 
legislative  history  in  the  context  of  the 
industry  comments  submitted,  however, 
revealed  no  viable  alternatives  that 
could  be  implemented  by  regulation 
that  would  not  also  have  the 
unacceptable  result  of  depriving  eligible 
employees  of  their  statutory  rights  to  job 
reinstatement  at  the  conclusion  of 
FMLA  leave.  As  the  legislative  history 
clearly  states,  the  right  to  be  restored 
upon  return  from  leave  to  the  previous 
position  or  to  an  equivalent  position 
with  equivalent  employment  benefits, 
pay  and  other  terms  and  conditions  of 
employment  is  central  to  the 
entitlement  provided  by  FMLA. 


Furthermore,  it  is  the  employment 
agency  which  is  responsible  for  the 
employee's  pay  and  benefits,  and  is  in 
the  best  position  to  provide  the  rights 
and  benefits  of  the  Act. 

FMLA  does  not  entitle  a  restored 
employee  to  any  right,  benefit,  or 
position  of  employment  other  than  any 
right,.benefit.  or  position  which  the 
employee  would  have  held  or  been 
entitled  to  had  the  employee  not  taken 
leave.  This  means,  for  example,  that  if, 
but  for  being  on  leave,  an  employee 
would  have  been  laid  off.  the 
employee's  right  to  reinstatement  is 
whatever  it  would  have  been  had  the 
employee  not  been  on  leave  when  the 
layoff  occurred.  Thus,  if  a  client 
employer  of  a  temporary  help  agency 
discontinued  the  services  of  the 
temporary  help  agency  altogether,  or 
discontinued  contracting  for  the 
particular  services  that  were  being 
furnished  by  the  temf)orary  employee 
who  took  FMLA  leave,  during  the 
employee's  FMLA  leave  period, 
following  a  "head  of  the  line"  approach 
for  giving  the  returning  employee 
priority  consideration  for  possible 
placement  in  assignments  v^th  other 
client  employers  for  which  the 
employee  is  qualified  would  appear  to 
be  entirely  consistent  with  the  intent  of 
the  FMLA  in  those  circumstances.  As 
provided  in  §  825.216,  an  employer 
must  show  that  an  employee  would  not 
otherwise  have  been  employed  in  order 
to  deny  restoration  to  employment  in 
the  same  or  an  equivalent  position. 
Failure  to  promptly  restore  a  returning 
employee  to  employment  at  the 
conclusion  of  the  leave  where  the  client 
employer  continues  to  utilize  the  same 
services  as  were  previously  furnished  by 
the  employee  who  took  leave  would  be 
a  violation  of  FMLA's  job  restoration 
requirements. 

"Two  commenters  (William  M.  Mercer, 
Inc.  and  Chamber  of  Commerce  of  the 
USA)  noted  that  subsection  (f)  could  be 
construed  as  requiring  the  secondary  or 
client  employer  to  restore  the  jobs  of 
temporary  or  leased  employees,  which 
is  disruptive  to  business  and  the 
contractual  relationship  between 
temporary  or  leasing  agencies  and  the 
client  employers.  They  felt  that  job 
restoration  obligations  should  be  the 
responsibility  of  the  temporary  or 
leasing  agency  (the  primary  employer). 

The  primary  employer  (temporary 
placement  firm  or  leasing  agency)  is 
responsible  for  furnishing  eligible 
employees  with  all  FMLA-required 
notices,  providing  FMLA  leave, 
maintaining  health  benefits  during 
FMLA  leave,  and  restoring  employees  to 
employment  upon  return  from  leave,  in 
addition,  although  job  restoration  is  the 


responsibility  of  the  primary  employer, 
the  purposes  of  the  Act  would  be 
thwarted  if  the  secondary  employer  is 
able  to  prevent  an  employee  from 
returning  to  employment.  Accordingly, 
the  regulations  are  revised  to  provide 
that  the  secondary  employer  is 
responsible  for  accepting  an  employee 
returning  from  leave  in  place  of  any 
replacement  employee.  Furtbermore, 
the  secondary  employer  (client 
employer)  must  observe  FMLA's 
prohibitifHis  in  §  105(a)(1),  including  the 
prohibition  against  interfering  with, 
restraining,  or  denying  the  exercise  of  or 
attempt  to  exercise  any  rights  provided 
under  the  FMLA.  It  would  be  an 
unlawful  practice,  in  the  Department's 
view,  if  a  secondary  employer  interfered 
with  or  attempted  to  restrain  efforts  by 
the  primary  (temporary  help)  employer 
to  restore  an  employee  who  was 
returning  from  FMLA  leave  lo  his  or  her 
previous  position  of  employment  with 
the  secondary  (client)  emploj'er  (where 
the  primary  (temporary  help)  employer 
is  still  furnishing  the  same  services  to 
the  secondary  (cHent)  employer). 
Because  the  secondary'  employer  is 
acting  in  the  interest  of  the  primary 
emplover  within  the  meaning  of 
§  101(4)(A)(ii)(I)  of  the  Act.  the 
secondary  employer  has  these 
responsibilities,  regardless  of  the 
number  of  employees  employed. 

The  National  Association  of 
Flumbing-Heating-Cooling  Contractors 
noted  a  potential  for  misunderstandings 
of  the  "joint  employment"  criteria  and 
the  Chamber  of  Commerce  of  the  US.^, 
for  similar  reasons,  urged  that  DOL 
reconsider  the  requirement  in 
subsection  (d)  that  jointly-employed 
employees  are  counted  by  both 
employers  in  determining  employer 
coverage  and  employee  eligibility.  This 
requirement,  according  to  the  Chamber, 
was  of  particular  concern  to  small 
businesses.  To  minimize  the  risk  of 
unintentional  violations  of  the  Act,  the 
Chamber  recommended  against  a 
requirement  to  count  employees  jointly 
for  purposes  o( determining  eligibility 
status,  and  urged  adoption  of  "good 
faith  "  defense  provisions  for  employers 
confronted  with  joint  employment 
quandaries. 

In  joint  employment  relationships,  an 
individual  employee's  eligibility  to  take 
FMLA  leave  is  determined  from 
counting  the  employees  employ«'<l  bv 
that  employee's  primary  employer  [i.e., 
the  one  responsible  for  granting  FMLA 
leave),  and  would  exclude  any 
"permanent"  employees  "primarily 
employed"  by  any  secondary  (joint) 
employer  of  that  same  employee.  Thus. 
in  practical  effect,  the  employee  is  only 
counted  once  for  purposes  of 


determining  his  or  her  own  individual 
eligibility  to  take  FMLA  leave.  In  the 
example  of  1 5  employees  from  a 
temporary  help  agency  working  with  40 
"permanent"  employees  employed  by 
an  employer,  the  eligibility  of  any  one 
of  the  15  temporary  help  agency 
employees  to  take  FMLA  leave  from 
their  primary  employer  (the  temporary' 
help  agency)  is  determined  by  counting 
only  the  temporary  help  agency 
employees  assigned  (outplaced)  from  or 
working  at  the  temporary  help  agency's 
"single  site  of  employment"  (i.e.,  most 
likely  the  main  placement  or  corporate 
office).  E-xcluded  from  this  count  is  any 
"permanent"  employee  of  any  of  the 
temporary  help  agency's  client 
employers.  On  the  other  hand,  the  client 
employer  with  40  "pennanent" 
employees  is  responsible  for  granting 
FMLA  leave  to  its  "permanent" 
employees  because  it  employs  a  total  of 
more  than  50  employees  when 
including  the  jointly-employed 
employees,  but  its  obligation  to  grant 
FMLA  leave  e.xtends  to  only  its  40 
"permanent"  employees. 
Notwithstanding  the  complexities  that 
arise  in  administering  the  law  in  joint 
employment  contexts,  there  is  no 
authority  to  adopt  by  regulation  any 
"good  faith  '  defense  provisions  that 
would  take  away  employees'  statutory 
rights. 

William  M.  Mercer.  Inc.  noted  that  the 
requirement  in  subsection  (d)  relating  to 
counting  jointly-employed  employees 
for  c;overage  and  eligibility  purposes 
'whether  or  not  maintained  on  a 
payroll"  difTered  from  § 825.111(c), 
which  hmits  the  employee  count  at  a 
worksite  to  employees  maintain*»d  on 
the  payroll.  The  commenter  urged 
liarifira'ion  of  "joint  employment" 
prinriples  in  the  case  of  worksite 
dete.-ininatior.s  and.  also,  in 
deterniinations  of  whether  or  not  1.250 
hou.-^  have  been  worked  for  eligibility 
{^H:;5  110(d)). 

As  noted  above.  <? 825.106  provides 
p.srtirularizetl  guidance  that  addresses 
th«  spof  iai  circumstances  of  joint 
employment.  Because  in  most  joint 
empioyment  situations  there  may  be 
only  one  pa\  roll,  maintained  by  only 
the  primary  employer,  the  guidance  in 
t?S825  lOo'and  825  111.  standing  alone, 
would  not  be  sufficient  to  address  joint 
omploynent.  Section  825.106  is  revise*! 
to  hii-'her  clarify  application,  as  the 
employee  is  maintained  on  only  one 
payroll.  In  addition,  in  order  to  clarify 
and  prevent  misunderstandings, 
§  825.  n  1  is  revised  to  add  similar 
guidance  from  §  825.106  on  joint 
employment  "worksite"  determinations 
for  purposes  of  determining  employee 
eligibility.  With  respect  to  counting  fhi' 
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hours  worked  by  jointly-employed 
employees  to  Aetermine  if  the  1.250 
hour  threshok  is  met.  the  calculation  is 
relevant  only  i  ^ith  respect  to  the 
primary  empU  yer  of  the  employee  at 
the  time  the  ei  iployee  requests  FMLA 
leave. 

The  discuss  on  of  employment 
relationship  ir  general  has  been 
removed  from  this  section  of  the 
regulations  and  a  more  general 
discussion  ha^been  included  instead  in 
§825.105. 

Successor  in  Interest  {§  825.107) 
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plans  to  take  FMLA  leave  soon  after  the 
sale  takes  place),  so  that  the  buyer  is 
aware  of  its  "successor  in  interest" 
obligations  under  FMLA  to  maintain 
health  benefits  during  the  FMLA  leave 
periods  and  to  restore  the  employees  at 
the  conclusion  of  their  FMLA  leave, 
there  is  no  "allocation"  of  responsibility 
under  FMLA  based  on  whether  the 
seller  and  buyer  have  exchanged  such 
information.  The  regulations  are  revised 
to  make  clear  that  an  eligible  employee 
of  a  covered  predecessor  employer  who 
commences  FMLA  leave  before  the 
business  is  sold  to  a  "successor  in 
interest"  employer  is  entitled  under 
FMLA  to  be  restored  to  employment  by 
the  successor  employer  without 
limitation. 

The  Employers  Association  of  New 
Jersey  questioned  whether  a  successor 
employer  had  to  meet  coverage 
requirements  (§  825.104)  in  order  to  be 
considered  a  "successor  in  interest." 
FMLA's  statutory  definition  of 
"employer"  (§  101(4))  includes  "any 
successor  in  interest  of  an  employer," 
which  we  interpret  to  include  successor 
employers  that  employ  fewer  than  50 
employees  after  the  succession  of 
interest.  FMLA's  obligations  in  such 
cases,  however,  are  limited  to 
completing  the  cycle  of  any  FMLA  leave 
requests  initiated  by  employees  of  the 
predecessor  employer,  where  the 
employees  met  the  eligibility  criteria  at 
the  time  the  leave  was  requested. 

The  Contract  Services  Association  of 
America  posed  a  series  of  questions 
related  to  FMLA's  "successor  in 
interest"  obligations  as  applied  to 
servidb  contractors  performing  on 
Federal  ser\'ice  contracts  covered  by  the 
McNamara-O'Hara  Service  Contract  Act 
(SCA).  In  the  example  posed.  Employer 
A  has  lost  a  service  contract  (through 
recompetition)  to  Employer  B.  Employer 
B  has  been  determined  to  be  a 
"successor  in  interest."  In  its  bid 
proposal.  Employer  B  did  not  include 
several  positions  which  Employer  A 
employed  on  the  predecessor  contract. 
One  of  the  eliminated  positions  was 
occupied  by  an  employee  of  Employer 
A  who  was  on  FMLA  leave  at  the  time 
of  the  succession  of  the  contract  to 
Employer  B.  The  Association 
questioned  whether  Employer  A  would 
have  to  continue  to  maintain  the 
employee  on  FMLA  leave  and  maintain 
his  or  her  group  health  benefits,  or 
whether  the  employee  could  be 
terminated  at  the  time  of  contract 
turnover,  treating  it  as  a  layoff  and  a 
lack  of  work.  Employer  A  would  not 
have  to  maintain  this  employee  on 
FMLA  leave  or  maintain  health  benefits 
if  it  can  demonstrate  that  the  employee 
would  not  otherwise  have  been 


employed  as  a  result  of  the  loss  of  the 
contract.  This  could  be  demonstrated, 
for  example,  if  other,  similarly  situated 
employees  of  Employer  A  did  not 
otherwise  continue  their  employment 
with  Employer  A  on  other  contract  work 
or  in  some  other  capacity.  Because 
Employer  B  had  no  comparable  position 
in  its  bid  proposal.  Employer  B  would 
not  be  obligated  to  hire  this  employee 
either. 

The  Association  also  asked  if  an 
employee  on  an  SCA-covered  contract 
were  on  FMLA  leave  at  the  time  of 
contract  transition  to  another  contractor, 
would  a  "successor  in  interest" 
contractor  be  required  to  hire  the 
employee  under  the  job  protection 
provisions  of  FMLA?  The  answer  is 
"yes",  if  the  employee's  position 
continues  to  exist  under  the  successor 
contract  (as  distinguished  from  the  facts 
in  the  previous  example,  above).  The 
successor  contractor  would  not  have  a 
right  to  "non-select"  the  employee  in 
this  example  at  the  end  of  the 
employee's  FMLA  leave.  The  outgoing 
contractor  would  not  be  required  to 
maintain  this  employee's  group  health 
plan  benefits  for  the  remaining  period  of 
FMLA  leave  extending  beyond  the 
contract  changeover,  but  the  "successor 
in  interest"  contractor  would  be 
required  to  do  so,  and  to  restore  the 
employee  to  the  same  or  an  equivalent 
position. 

With  respect  to  the  remaining 
questions  posed  by  the  Association,  it 
would  be  helpful  for  a  predecessor 
contractor  to  furnish  a  list  to  the 
successor  in  interest  of  the  predecessor's 
employees  who  are  on  FMLA  leave 
when  contractors  change,  and  a  list  of 
benefits  being  provided  (so  they  may  be 
maintained  and/or  restored  at  the  same 
levels).  If  lists  are  not  furnished,  the 
successor  in  interest  should  attempt  to 
determine  its  obligations  without 
waiting  for  the  employees  on  FMLA 
leave  to  apply  for  employment  with  the 
successor. 

Public  Agency  (§825.108) 

The  State  of  Nevada  personnel 
department  objected  to  the  designation 
of  a  State  as  a  single  employer, 
suggesting  that  certain  individual 
"public  agencies"  of  a  State  should  be 
treated  as  separate  employers  based  on 
criteria  set  forth  in  an  administrative 
letter  ruling  issued  by  the  Wage-Hour 
Administrator  on  October  10,  1985. 

Treating  a  State  as  a  single  employer 
under  FMLA  is  a  result  required  by  the 
statute.  FMLA  defines  the  term 
"employer"  to  include  any  "public 
agency"  as  defined  in  §  3(x)  of  the  Fair 
Labor  Standards  Act,  which  defines 
"public  agency"  to  include  the 


government  of  a  State  or  political 
subdivision  of  a  State,  and  any  agency 
of  a  State  or  a  pohtical  subdivi.sion  of 
a  Slate.  The  1985  letter  ruling  cited  by 
the  commenter  was  issued  before  the 
enactment  of  the  1985  FLSA 
Amendments,  under  which  the 
Congress  included  specially-tailored 
provisions  for  employees  of  public 
agencies  to  address  special  situations 
where  they  volunteer  their  ser\ices 
under  certain  conditions,  and  peifcrm 
work  in  fire  protection,  law- 
enforcement,  or  related  activities  on 
special  details  when  hired  for  such 
work  by  a  "separate  and  independent 
employer."  Special  rules  to  address 
FLSA's  particular  statutory  provisions 
are  found  in  29  CFR  Fart  553; 
§  553.102(b)  provides  that  the 
determination  of  whether  two  agencies 
of  the  same  State  government  constitute 
the  same  public  agency  can  only  be 
made  on  a  case-by-case  basis,  but  one 
factor  supporting  the  conclusion  that 
they  are  separate  is  whether  they  are 
treated  separately  for  statistical 
purposes  in  the  Census  of  Governments 
issued  by  the  Bureau  of  the  Census.  U.S. 
Department  of  Commerce.  Section 
825.108(c)  of  the  FMLA  rules  similarly 
provides  for  following  the  Census  of 
Governments  publication  in  resohing 
particular  questions.  FLSA's  special 
rules  for  defining  a  public  agency 
employer  for  other  unique  purposes 
mandated  under  FLSA  are  not 
analogous  to  FMLA  leave  situations, 
and  we  do  not  believe  that  any  similar 
special  rules  are  required  under  FMLA. 

The  Office  of  Legislative  Auditor. 
State  of  Louisiana  questioned  the  status 
of  an  agency  of  a  State's  legislative 
branch  under  FMLA,  where  the  agency 
is  not  subject  to  the  State's  civil  ser\'ice 
regulations  and  is  otherwise  considered 
not  covered  under  the  FLSA. 

Section  101(3)  of  the  FMLA  defines 
the  term  "employee"  to  have  the  same 
meaning  as  defined  in  §  3(e)  of  the  Fair 
Labor  Standards  Act.  Section  3(e)(2)(C) 
of  the  FLSA  excludes  from  this 
definition  of  "employee"  individuals 
who  are  not  subject  to  the  civil  ser\'ii;e 
laws  of  the  State  and  who  are  employed 
in  the  legislative  branch  of  that  State 
(other  than  the  legislative  library).  Thus, 
employees  excluded  from  the  fLsA 
statutory  definition  of  "employee" 
would  similarly  be  excluded  from 
coverage  under  the  FMLA. 

The  Government  Finance  Officers 
Association  felt  that  a  public  employer, 
as  a  single  employer,  should  not  be 
required  to  notify  all  of  its  employees 
about  FMLA  entitlements  because  many 
employees  may  misunderstand  that  they 
are  not  eligible  for  FMLA  leave. 


FMLA  imposes  a  statutory  obligation 
on  all  covered  employers  to  post  the 
notice  to  employees  informing  them  of 
FMLA's  provisions,  regardless  of 
whether  the  employer  has  any  "eligible" 
employees.  Public  agencies  are  covered 
"employers"  without  regard  to  the 
number  of  employees  employed.  There 
is  no  authorized  exception  that  relieves 
covered  employers  from  this  notice 
requirement  when  they  have  no 
"eligible"  employees.  The  EXDL  poster, 
however,  includes  the  employee 
eligibility  criteria  and  makes  it  apparent 
that  FMLA's  entitlement  to  leave 
applies  only  to  "eligible"  employees. 
The  individualized,  specific  notice  to 
employees  required  to  be  furnished  in 
response  to  FMLA  leave  requests 
apphes  only  to  FMLA-"eligible" 
employees. 

Section  825.108(b)  states  that  the  U.S. 
Bureau  of  the  Census'  Census  of 
Governments  will  be  used  to  resolve 
questions  about  whether  a  public  entity 
is  distinguishable  from  another  public 
agency.  In  this  regard,  the  Office  of  the 
Treasurer.  State  of  Ohio  asked  that  more 
information  be  provided  on  how  the 
census  information  can  be  accessed. 

The  Census  Bureau  takes  a  census  of 
governments  at  five-year  intervals. 
Volume  1.  Government  Organization, 
contains  the  official  count  of  the 
number  of  State  and  local  governments. 
It  includes  tabulations  of  governments 
by  State,  type  of  government,  size,  and 
county  location.  Also  produced  is  a 
universe  list  of  governmental  units, 
classified  according  to  type  of 
government.  Copies  of  Volume  1  and 
subsequent  volumes  are  available  from 
the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  D.C.  20402;  District  Offices 
of  the  U.S.  Department  of  Commerce; 
and  Regional  and  selective  depository 
libraries.  For  a  list  of  all  depository 
libraries,  write  to  the  U.S.  Government 
Printing  Office,  710  N.  Capitol  Street, 
NW,  Washington,  D.C.  20402. 

Federal  Agency  Coverage  (§825.109) 

The  Farm  Credit  Administration,  the 
Chesapeake  Farm  Credit,  and  a  number 
of  other  farm  credit  system  institutions 
argued  that  systefii  institutions  should 
not  be  listed  in  this  section  dealing  with 
Federal  agencies,  citing  express 
legislation  that  defederalized  system 
institution  employees. 

These  commenters  are  correct.  This 
section  of  the  regulations  has  been 
revised  to  delete  the  former  reference  to 
the  Farm  Credit  Administration.  These 
employees  will  be  treated  in  the  same 
manner  as  employees  in  the  private 
sector  when  determining  employer 


coverage  and  employee  eligibility  und(?r 
FMLA. 

Section  825.109(b)  further  states  that 
employees  of  the  Library  of  Congress  are 
covered  by  Title  I  provisions  of  FMLA. 
rather  than  Title  II  which  is 
administered  by  the  Office  of  Personnel 
Management  (OPM).  A  review  of 
applicable  legislative  authority  indicates 
that  employees  of  the  Library  of 
Congress  should  be  covered  by  Title  H 
of  FMLA  within  the  jurisdiction  of 
OPM.  The  regulations  have  been  revised 
to  delete  the  Library  of  Congress  from 
coverage  under  Title  I. 

12  Months  and  1.250  Hours  of  Ser\ice 
(§825.110) 

To  be  eligible  for  FMLA  leave,  an 
employee  must  have  been  employed  for 
at  least  12  months  with  the  employer, 
and  the  12  months  need  not  be 
consecutive.  Several  commenters  stated 
that  determining  past  employment  was 
burdensome,  too  indefinite,  and  urged 
various  limitations  on  a  12-month 
coverage  test.  The  Burroughs  Wellcome 
Company  suggested  excluding  any 
employment  experience  prior  to  an 
employee  resignation  or  employer- 
initiated  termination  that  occurred  more 
than  two  years  before  the  current  date 
of  reemployment.  Another  commenter. 
the  State  of  Kansas  Department  of 
Administration,  suggested  limiting  the 
12  months  of  service  to  the  period 
immediately  preceding  the 
commencement  of  leave.  The  ERISA 
Industry  Committee  argued  that  the  12 
months  should  be  either  consecutive 
months,  or  12  months  of  ser\'ice  as 
computed  under  bridging  rules 
applicable  to  employer's  pension  plans. 

Many  employers  require  prospective 
employees  to  submit  applications  for 
employment  which  disclose  employees' 
previous  employment  histories.  Thus, 
the  information  regarding  previous 
employment  with  an  employer  should 
be  readily  available  and  may  be 
confirmed  by  the  employer's  records  if 
a  question  arises.  Further,  there  is  no 
basis  under  the  statute  or  its  legislative 
history  to  adopt  these  suggestions. 

A  number  of  commenters  urged 
clarifications  with  respect  to  the 
determination  of  1.250  hours  of  service 
during  the  12-month  period  preceding 
the  commencement  of  leave.  The  Equal 
Rights  Advocates  argued  that  any  FMLA 
leave  taken  in  the  previous  12  months 
should  be  included  in  the  calculation  of 
the  requisite  1.250  hours  of  work.  The 
State  of  New  York  Metropolitan 
Transportation  Authority  stated  that  il 
was  not  clear  whether  time  paid  but  not 
worked  (i.e..  vacation  and  personal 
days)  should  be  counted  and  urgen 
limiting  the  determination  to  onlv 
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eligibility  requirements.  The  USA 
Chamber  of  Commerce  argued  that 
§  825. 11 0(d)  as  WTitlen  forces  an 
employer  to  avoid  providing  an 
ineligible  employee  with  an  estimated 
date  of  eligibility,  a  potential  benefit  for 
both  employee  and  employer,  because 
the  employer  that  makes  such  an 
estimate  is  precluded  from  later 
challenging  the  employee's  eligibility. 
This,  according  to  the  Chamber,  ignores 
the  very  real  possibility  that  an 
employee  may  reach  the  projected  dale 
and  still  not  be  eligible. 

As  explained  in  the  preamble  of  the 
Interim  Fuial  Rule,  the  purpose  and 
structure  of  FMLA's  notice  provisions 
intentionally  encourage  as  much 
advance  notice  of  an  employee's  need 
for  leave  as  possible,  to  enable  both  the 
employer  to  plan  for  the  absence  and 
the  employee  to  make  necessary 
arrangements  for  the  leave.  Both  parties 
are  served  by  making  this  determination 
when  the  employee  requests  leave. 
Tying  the  worksite  employee-count  to 
the  date  leave  commences  as  suggested 
could  create  the  anomalous  result  of 
both  the  employee  and  employer 
planning  for  the  leave,  only  to  have  it 
denied  at  the  last  moment  before  it 
starts  if  fewer  than  50  employees  are 
employed  within  75  miles  of  the 
worksite  at  that  time.  This  would 
entirely  defeat  the  notice  and  planning 
aspects  that  are  so  integral  and 
indispensable  to  the  FMLA  leave 
prot:ess.  Accordingly,  no  changes  have 
been  made  in  response  to  the  comments 
received  from  the  National  Restaurant 
.'\ssociation  and  the  Chamber  of 
Commerce  of  the  USA. 

Several  commenters  (Nationsbank 
Corporation  and  South  Coast  Air 
Quality  Management  District)  indicated 
that  the  terms  "employee  "  and  "eUgible 
employee  "  required  clarification 
regarding  independent  contractors, 
contract  employees,  and  consultants. 
The  Dow  Chemical  Company  suggested 
that  students  working  in  co-op  programs 
approved  by  their  schools  should  not  be 
deemed  an  employee  eligible  for  FMLA 
benefits. 

FMLA's  definitions  of  "employ"  and 
"employee"  are  "borrowed"  from  the 
l'LS.\.  If  a  particular  arrangement  in  fact 
constitutes  an  employee-employer 
relationship  within  the  meaning  of  the 
FLSA  (and  case  law  thereunder)  as 
contemplated  by  the  statutorv' 
definitions,  and  the  "employee" 
'satisfies  FMLA's  eligibility  criteria,  the 
employee  is  entitled  to  FMLA's  benefits. 
:\  true  independent  contractor 
relationship  within  the  meaning  of  the 
FL.SA  would  not  con.stitute  an 
employee-employer  relationship.  Thus, 
an  independent  consultant  operating  his 


or  her  own  business  ordinarily  would 
not  be  considered  an  "employee"  of  the 
business  that  hires  the  consultant  s 
services.  Employees  hired  for  a 
specified  term  to  perform  services  under 
contract  ("contract  employees")  would 
ordinarily  be  subject  to  FMLA  if  they      j 
otherwise  meet  FMLA's  12  months  and 
1 ,250-hours-of-service  (with  the 
"employer")  eligibility  criteria.  It  has 
been  our  experience  that  such  persons 
rarely  Qualify  as  independent 
contractors  under  the  FLSA.  and. 
therefore,  they  would  rarely  qualify  as 
independent  contractors  under  FMLA. 
There  would  be  no  authority  under  the 
statute  to  exclude  students  working  in 
co-op  programs  approved  by  their 
schools  if  the  arrangement  otherwise 
meets  the  criteria  for  an  employee- 
employer  relationship.  Many  such 
students,  however,  may  not  be 
"eligible"  under  FMLA  if  they  have  not 
worked  for  the  employer  for  at  least  12 
months  and  for  at  least  1 ,250  hours. 

With  respect  to  the  1,250  hours  of 
service  test,  the  California  Rural  Legal 
Assistance.  Inc  expressed  concern 
about  situations  where  employers  fail  to 
keep  required  records  of  hours  worked, 
and  urged  a  reference  to  the  "Mt. 
Clemens  Pottery  rule"  as  being 
appHcable  to  such  situations. 

This  comment  refers  to  the  U.S. 
Supreme  Court's  decision  in  Anderson 
V.  Mt.  Clemens  Pottery  Co..  328  U.S.  680 
(1946).  which  provided  a  lighter  burden 
of  proof  for  employees  where  employers 
failed  to  maintain  required  records.  The 
regulations  already  provide  that 
eligibility  is  presumed  for  FLSA-cxempt 
employees  who  have  worked  at  least  12 
months.  The  regulations  have  been 
revised  in  this  section  to  provide  the 
same  presumption  where  FMIJ\- 
covered  employers  with  50  or  more 
employees  fail  to  keep  records  required 
for  purposes  of  establishing  employee 
eligibility  for  FMLA  leave. 

The  American  Federation  of  Teachers 
and  the  National  Education  Association 
expressed  concern  that  employers  may 
intentionally  reduce  or  otherwise 
manipulate  an  employees  hours  to 
avoid  FMLA  eligibility,  and  urged  that 
such  conduct  be  treated  as  a  violation  ot 
the  Act.  This  matter  will  be  addressed 
in  §  825.220(b)  (the  "prohibited  acts" 
section  of  the  regulations)  by  providing 
that  FMLA-covcred  employers  that 
intentionally  limit  or  manipulate 
employees'  work  schedules  to  fonsclost! 
their  eligibility  for  FML.A  leave  will  b«* 
held  in  violation  of  the  provisions  of 
FMLA  and  these  regulations  which 
prohibit  interfering  with  eniploy^ees' 
exercise  of  rights. 

The  Air  Line  Pilots  A.ssociation 
(.M.P.X]  requested  clarification  oflhe 


discussion  in  the  preamble  about 
determining  1,250  hours  of  service, 
specifically  the  statement  that  on-call 
time  includes  "*   *   *  hours  of  service 
where  it  meets  the  FLSA  hours-worked 
requirements  (29  CFR  Part  785.17).  as 
would  ground  time  for  flight  crews." 
According  to  the  ALPA,  the  term 
"ground  time"  requires  clarification  as 
applied  in  the  airline  industry,  which 
typically  distinguishes  between  "flight" 
time  (time  an  airplane  is  actually  in  the 
air  from  take-off  to  landing),  "duty" 
time  (hours  a  pilot  is  on  duty  beginning 
with  checkin  for  departure  until 
returning  to  the  domicile)  and  "reserve" 
time  (designated  on-call  period  when 
pilot  must  be  available  to  be  reached  by 
phoney  and  must  be  able  to  report  to  the 
airport  within  one  to  three  hours' 
notice).  Pilots  typically  receive  different 
rates  of  pay  for  the  reserve  time,  the 
flight  time  and  an  hourly  per-diem  for 
all  duty  time.  The  commenter  argues 
that  all  hours  credited  for  such  pay 
should  be  credited  for  hours  of  service. 

Crediting  the  time  attributable  to  all 
such  pay  would  exceed  the  number  of 
actual  hours  worked  within  the  meaning 
of  the  FLSA  and  thus  be  contrary  to 
FMLA's  provisions  on  crediting  hours  of 
service  based  on  FLSA  "hours  worked" 
principles.  Hours  of  service  would 
normally  include  all  "duty"  time. 
"Reserve"  time  would  not  be  included 
unless  employees  have  further 
restrictions  on  their  time  so  that  they 
would  be  unable  to  use  the  time  for 
their  own  purposes. 

The  International  Brotherhood  of 
Teamsters  argufed  that  the  1.250  hours  of 
service  test  as  currently  defined 
effectively  precludes  coverage  of  airline 
crew  members  under  FMLA.  While 
§  825.110(c)  applies  FLSA  principles  for 
determining  hours  of  service,  the 
commenter  notes  that  section  13(b)  of 
the  FLSA  excludes  any  employee  of  a 
carrier  by  air  subject  to  the  provisions 
of  Title  II  of  the  Railway  Labor  Act  from 
the  Act's  provisions  in  section  207. 
According  to  the  commenter.  airline 
crew  members'  work  schedules  and  pay 
formulas  are  predicated  on  "flight 
hours." — generally  amounting  to  one- 
third  of  the  hours  of  employees  covered 
by  the  FLSA — and  flight  crew  members 
are  prohibited  by  regulation  from 
exceeding  1,000  flight  hours  in  a  12- 
nionth  period.  The  commenter  contends 
that  it  is  improper  to  compare  flight 
crew  "hours  of  service"  with  the  "hours 
of  service"  performed  by  FLSA-covered 
employees  and  that  airline  crew 
members  should  be  specifically 
exempted  from  the  minimum  hours  of 
service  requirement. 

Section  13(b)  of  the  FLSA  provides 
exemptions  from  FLSAs  requirement  to 


pay  overtime  compensation  in  certain 
cases;  they  are  not  exemptions  from  the 
rules  on  what  constitutes  "hours 
worked"  within  the  meaning  of  the 
FLSA.  The  fact  that  a  particular  class  of 
employee  is  exempt  from  overtime 
under  FLSA  §  13(b)  has  no  impact  on 
the  apphcability  of  FLSA's  "hours 
worked"  rules  under  101(2)(C)  of  the 
FMLA.  Because  the  eligibility  criteria 
are  statutory,  DOL  lacks  the  authority  to 
exempt  airline  crew  members  from  the 
minimum  hoiu"s  of  service  criteria.  As 
pointed  out  above,  however,  other 
"duty"  time  would  normally  be  hours  of 
service,  in  addition  to  the  flight  time. 

50  Employees  within  75  Miles 
(§825.111) 

One  of  the  tests  for  employee 
eligibility  for  FMLA  leave  requires  that 
there  be  50  employees  employed  by  the 
employer  within  75  miles  of  the 
worksite.  This  section  described  how 
"worksite"  is  construed  and  how  to 
measure  the  75  miles  under  this  test. 

The  Equal  Rights  Advocates 
questioned  measuring  the  75  mile 
requirement  by  road  miles  and 
advocated  a  broader  interpretation  such 
as  actual  mileage  between  two 
employment  facilities.  The  Medical 
Group  Management  Association  stated 
that  measuring  a  radius  around  a  single 
point  using  road  miles  was  very  difficult 
and  suggested  a  standard  of  traveling 
"75  miles  in  any  direction  using  public 
surface  transportation." 

The  regulations  have  been  clarified  by 
deleting  the  reference  to  "radius,"  a 
term  not  found  in  the  statute.  The  75- 
mile  distance  will  be  measured  by 
surface  miles  using  available 
transportation  by  the  most  direct  route 
between  worksites. 

The  Institute  of  Real  Estate 
Management  and  29  other  associated 
real  estate  management  companies 
complained  that  the  75-mile  rule  for 
determining  employee  eligibility  creates 
unique  hardships  for  most  property 
management  companies  and  could 
cause  serious  economic  harm  in  the 
absence  of  industry-specific 
modifications. 

The  National  Association  of 
Temporary  Ser\'ices  was  also  concerned 
over  the  impact  of  the  50-employee/75- 
mile  eligibility  test  on  temporary  help 
offices,  noting  that  most  temporary  help 
offices  operate  with  very  small  office 
staffs  but  on  any  given  day  may  have  a 
significant  number  of  temporan,- 
employees  assigned  to  customer 
worksites.  Because  temporaries  assigned 
to  customers  within  75  miles  of  the 
office  are  included  in  the  eligibility 
determination,  staff  employees  of  two  or 
three  person  offices  become  eligible  for 


FMLA  leave,  which,  according  to  the 
commenter.  works  a  hardship  on  small 
temporary  help  offices.  The  commenter 
urged  an  exception  which  would  permit 
such  offices  to  exclude  from  the 
eligibility  test  those  temporary 
employees  assigned  out  of  any 
particular  office — temporaries  would 
still  be  eligible  if  secondary  employers 
have  a  total  of  50  employees  within  75 
miles  of  their  worksite.  In  support  of 
this  position,  the  commenter  points  to  a 
colloquy  between  Congressman  Derrick 
and  Congressman  Ford  on  H.R.  1  (Cong. 
Rec.  139,  H396-7  (Feb.  3,  1993))  in 
which  Congressman  Ford  indicated  that 
the  matter  of  temporary  help  offices 
with  small  staffs  would  be  an 
appropriate  subject  for  rulemaking  and 
his  hope  that  implementing  regulations 
would  address  such  situations  taking 
into  account  the  broad  purpose  of  the 
Act  to  provide  protection  to  as  manv 
employees  as  possible  and,  at  the  same 
time,  the  legitimate  concerns  of  small 
businesses. 

Employees  employed  by  a  temporary 
help  office  have,  as  their  "single  site  of 
employment"  worksite  under  FMLA. 
the  site  from  which  their  work  is 
assigned  (i.e.,  the  temporary  help 
office).  Thus,  all  temporary  employees 
assigned  from  the  temporary  help  office, 
regardless  of  whether  the  customers' 
worksites  are  within  75  miles  of  the 
temporary  help  office,  are  included  in 
the  employee  count  for  the  temporary, 
help  office  in  determining  if  staff 
employees  are  eligible  for  FMLA  leave. 
This  provision,  in  our  judgment,  is 
required  by  the  express  intention  of  the 
Congress  in  the  committee  reports  that 
the  WARN  Act  regulations  be  used  to 
determine  "worksite."  We  believe  that 
the  implementing  regulations  accurately 
reflect,  consistent  with  the  express 
confines  of  the  statute  itself,  the 
Congress'  broad  purpose  to  provide 
FMI^'s  protection  to  as  many 
employees  as  possible  while,  at  the 
same  time,  considering  the  legitimate 
concerns  of  small  businesses. 

Section  825.111(d)  provides  that 
eligibility  determinations  are  to  be  made 
by  employers  when  the  employee 
requests  the  leave;  once  eligibility  has 
been  established  in  response  to  the 
request,  subsequent  changes  in  the 
number  of  employees  employed  at  or 
within  75  miles  of  the  employee  s 
worksite  will  not  affect  the  employees 
eligibility  or  leave  once  commenced. 
These  provisions  attracted  considerable 
comment. 

The  California  Rural  Legal  .Assistance. 
Inc.  argued  that  using  the  date  the 
employee  requests  leave  as  the  "trigg<  ; " 
date  will  deprive  elu'ibility  to  many 
seasonal  employee.-,.  i;speciall\  if  the. 
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request"  trigger  date.  Southern  Electric 
International,  Inc.  suggested  that 
employers  be  permitted  to  cancel  or 
reduce  requested  leave  if  the  employee 
count  falls  below  some  reasonable 
number,  i.e.,  40.  by  the  time  the  leave 
is  to  be  taken.  The  National  Restaurant 
Association  argued  that  the  same  date 
should  be  used  for  determining  all 
eligibility  requirements  and  the  law  firm 
of  Sommer  &  Barnard  also 
recommended  a  uniform  eligibility 
criteria  determination  date,  endorsing 
the  "date  of  commencement  of  leave.  ' 
The  United  Paperworkers  International 
Union  also  endorsed  uniformity  in  the 
methods  of  counting  eligible  employees 
and  covered  employers. 

The  USA  Chamber  of  Commerce 
noted  that  under  §825. 111(d)  eligibility 
is  a  continuing,  day-to-day 
determination,  even  during  FMLA 
leave,  and  that  an  employee  who  is 
initially  ineligible  can  subsequently 
become  eligible.  The  commenter  argues 
that  the  rationale  should  be  consistent: 
if  an  inehgible  employee  can  become 
eligible,  then  an  eligible  employee 
should  be  able  to  subsequently  become 
ineligible  and,  thus,  not  be  entitled  to 
continue  FMLA  leave. 

The  Department  has  given  careful 
consideration  to  all  of  the  comments 
submitted  in  connection  with  the  rule 
for  determining  employee  eligibility 
based  on  the  number  of  employees 
maintained  on  the  payroll  as  of  the  date 
that  an  employee  requests  leave.  We  see 
no  justifiable  basis  for  altering  our   ■ 
earlier  policy  decisions  as  reflected  in 
the  Interim  Final  Rule.  In  our  view, 
none  of  the  recommendations  suggest  a 
course  that  would  be  entirely  consistent 
with  the  literal  language  of  the  FMLA, 
its  remedial  purpose,  or  the  expressions 
of  Congressional  intent  contained  in  the 
l(!gislative  history.  Congress  directly 
addressed  the  treatment  to  be  accorded 
seasonal,  temporary  and  part-time 
employees  by  establishing  .statutory- 
cmplover  coverage  and  employee 
eligibility  criteria.  The  Act  exempts 
smaller  and  certain  seasonal  businesses 
by  limiting  coverage  to  employers  with 
50  or  more  employees  in  20  or  more 
calendar  weeks  of  the  year.  It  does  not 
cover  part-time  or  seasonal  employees 
working  less  than  1,250  hours  a  year.  To 
be  eligible  for  leave,  an  employee  must 
have  worked  for  the  employer  for  at 
least  12  months  and  for  at  least  1.250 
hours  during  the  12-month  period 
preceding  the  commencement  of  the 
leave.  The  employer  must  also  employ 
at  least  50  employees  within  75  miles  of 
the  employee's  worksite.  Given 
Congress'  specific  treatment  of  these 
issues  in  the  legislation,  DOL  lacks 
authority  to  write  special  rales  for 


determining  employee  eligibility  for 
seasonal  workers  in  ways  that  depart 
from  the  statutory  standards  adopted  in 
the  legislation. 

As  explained  in  the  preamble  of  the 
Interim  Final  Rule  (and  as  noted  above), 
the  purpose  and  structure  of  FMLA's 
notice  provisions  intentionallv 
encourage  as  much  advance  notice  of  an 
employee's  need  for  leave  as  possible,  to 
enable  both  the  employer  to  plan  for  the 
absence  and  the  employee  to  make 
necessary  arrangements  for  the  leave. 
Both  parties  are  served  by  making  this 
determination  when  the  employee 
requests  leave.  But.  at  the  same  time, 
both  parlies  need  to  be  able  to  rely  on 
the  commitments  they  are  making. 
Tying  the  worksite  employee-count  to 
the  date  leave  commences  as  suggested 
could  result  in  both  the  employee  and 
the  employer  planning  for  the  leave, 
onlv  to  have  it  denied  at  the  last 
moment  before  it  starts  if  fewer  than  51) 
employees  are  employed  within  75 
miies  of  the  worksite  at  that  time.  This 
would  entirely  defeat  the  notice  and 
planning  aspects  that  are  an  integral 
part  of  the  FMLA  leave  process.  The 
same  would  be  true  if  employers  were 
permitted  to  cancel  or  reduce  requested 
leave  if  the  employee  count  fell  below 
some  arbitrary  number  (e.g..  40)  at  the 
time  leave  was  being  taken.  As 
explained  in  the  preamble  to  the  Interim 
Final  Rule,  use  of  both  a  fixed  date  and 
the  same  date  for  determining  employer 
coverage  were  previously  considered 
and  rejected  as  being  inconsistent  with 
the  literal  language  of  the  Act  and  the 
legislative  history,  which  both  use  the 
present  tense  in  describing  "eligible" 
employees  [i.e..  employee  is  eligible  il 
employed  at  least  12  months  by  the 
employer"*    *    *  with  respect  to  whom 
le.ive  js  requested   *   *   *";  but  excludes 
any  employee  "•   *   *   of  a  worksite  at 
which  such  employer  employs  less  than 
50  employees  if  the  total  *   *    *  [within 
75  miles]  is  less  than  50."). 

Accordingly,  while  clarifications  an- 
included  to  more  carefully  e.xplain  th*- 
applicable  principles,  no  significant 
changes  are  included  in  this  seciion  to 
alter  the  policy  on  the  timing  of 
determining  employee  eligibility. 

The  term  "worksite"  also  gt^neruled 
considerable  comment.  The  Los  Angeles 
County  Metropolitan  Transportation 
Authority  and  Society  for  Human 
Resource  Management  stated  that 
additional  guidance  was  needed  to 
determine  eligibility,  particularly  with 
respect  to  salespersons  who  work  out  ol 
their  homes.  The  International 
Organization  of  Masters,  Mates  &  Pilots 
stated  that  the  applicable  "worksite"  in 
the  case  of  maritime  employment 
should  be  defined  as  the  home  office  of 


the  employer  from  which  the  job 
assignment  originates,  and  the  United 
Paperworkers  International  Union  stated 
that,  in  the  case  of  workers  without  a 
fixed  worksite,  the  reference  point 
should  be  those  employees  defined  in 
the  bargaining  unit  by  any  applicable 
collective  bargaining  agreement.  For 
employees  who  typically  have  no  fi.xed 
worksite,  the  USA  Chamber  of 
Commerce  urged  a  provision  that  makes 
clear  that  an  employee  has  only  one 
worksite  for  purposes  of  making 
eligibility  and  coverage  determinations. 

In  the  case  of  pilots  and  flight  crew 
.members,  the  Air  Line  Pilots 
Association.  Association  of  Professional 
Flight  Attendants  and  Independent 
Federation  of  Flight  Attendajits  contend 
that  the  characterization  of  a  home  base 
as  an  employee's  worksite  would  be 
inappropriate  in  the  airline  industry 
because  the  actual  "worksite"  ranges 
acro.ss  a  particular  carrier's  entire  route- 
system  due  to  the  availability  and 
flexibility  of  the  large  number  of 
employees  employed  in  such  job 
categories.  They  argue  that  employees  at 
worksites  with  less  than  50  employees 
within  75  miles  should  be  eligible  for 
FMLA  leave  if  the  employer  (airline) 
employs  more  than  50  employees  at  all 
of  its  worksites  and  such  employer  ran 
replace  the  employee  on  leave  with 
another  current  employee  through  an 
employer-wide  seniority  system  in  the 
affected  job  classification. 

Many  of  the  comments  refiec.t  a 
misunderstanding  of  the  "worksitt!" 
concept  under  the  FMLA  regulations. 
F'ML.\'s  legislative  histor»'  explains  that 
when  determining  if  50  employees  are 
employed  by  the  employer  within  75 
miles  of  the  worksite  of  the  employee 
intending  to  take  leave,  the  term 
"worksite"  is  intended  to  be  construed 
in  the  same  manner  as  the  term  "sinfiie 
site  of  employment"  under  ll:.^  WARN 
Act  regulations  (20  CFR  Part  639).  Th»? 
legislative  history  further  states  that 
where  employees  have  no  fixed 
worksite,  as  is  the  case  for  many 
c:onstruction  workers.  transj)crtation 
workers,  and  salespersons,  such 
employees'  "worksite"  should  be 
construed  to  mean  the  single  site  of 
cmploym.ent  to  which  they  are  assigntjd 
iis  their  home  base,  from  which  their 
w(irk  is  assigned,  or  to  which  they 
report.  The  regulations  included  these 
concepts. 

Accordingly,  salespersons  who  work 
out  of  tlieir  homes  have  as  their  single 
site  of  employment  the  site  "from  which 
their  work  is  assigned  or  to  which  lliev 
report"  (for  example,  the  corporate  or 
regional  office).  Their  homes  are  not 
their  "single  site  of  employment"  in  any 
case.  Tracking  the  number  of  employees 


in  a  collective  bargaining  unit,  or 
defining  the  worksite  for  flight  crew 
members  as  a  carrier's  entire  route 
system,  would  deviate  significantly 
from  the  legislative  history's  discussion 
of  the  applicable  principles  and  cannot 
be  adopted  as  suggested  in  the 
comments.  (Members  of  flight  crews 
thus  have  as  their  "worksite"  the  "site 
to  which  they  are  assigned  as  their 
home  base,  from  which  their  work  is 
assigned,  or  to  which  they  report") 

One  commenter.  Employers 
Association  of  New  Jersey,  indicated 
that  more  guidance  was  needed  on  what 
employees  are  to  be  counted.  Tlie 
commenter  asked  whether  only  eligible 
employees  as  defined  in  §  825.110  are 
counted,  or  are  temporarily  inactive 
employees  counted,  such  as  those  on 
leave  of  absence,  strike,  etc.  As  noted 
above,  the  employee  count  must  include 
all  employees  of  the  employer  who  are 
"maintained  on  the  payroll,"  including 
part-time,  full-time,  eligible  and  non- 
eligible  employees.  It  must  also  include 
employees  on  paid  or  unpaid  leaves  of 
absence.  Employees  who  have  been  laid 
off  (whether  temporary,  indefinite,  or 
long-term)  a.fe  not  included.  (See  the     ' 
discussion  of  related  issues  under 
§825.105.)  In  effect,  the  test  of  whether 
an  individual  is  counted  as  an 
"employee"  depends  upon  whether 
there  is  a  continuing  employment 
relationship,  and  being  "maintained  on 
the  payroll  ■  is  used  as  a  proxy  for 
establishing  the  continuing  nature  of  the 
rel;itionship. 

Leave  Entitlement  (§825.112) 

Section  825.112  sets  forth  the  basic 
statutory  circumstances  for  which 
employers  must  grant  FMLA  leave.  A 
number  of  comirienters  addressed  thesi- 
circumstances  with  suggestions, 
recommendations,  or  requests  for 
clarifications.  For  example,  Lancaster 
Laboratories  suggested  that  an  employer 
should  not  be  required  to  approve 
prenatal  care  visits  if  such  appointments 
could  be  scheduled  outside  of  norma! 
working  hours.  United  Federal  Credit 
Union  felt  that  employers  should  be 
able  to  place  a  cap  on  how  mar.y 
employees  may  be  on  FML.^  leave  at 
anv  one  time,  with  discretion  linked  to 
business  needs.  Another  commenter 
indicated  that  FMLA  leave  should  be 
allowed  for  a  sister  or  brother  living 
with  the  employee.  The  Society  for 
Human  Resource  Management  asked 
whether  the  terms  "placement  •    •   *  for 
adoption"  covered  the  situation  where  a 
child  was  placed  in  a  new  home  for 
adoption  and  time  was  needed  for 
bonding  between  the  new  parent  and 
the  child.  The  Society  also  a.sked  if  a 
pregnant  employee  were  well  enough  to 


return  to  work  after  six  weeks,  but  had 
requested  12  weeks,  could  the  employer 
require  the  employee  to  return  to  work 
after  six  weeks.  Oregon  Bureau  of  Labor 
and  Industries  observed  that 
§825.1 12(d)  states  there  is  no  age  limit 
on  a  child  being  adopted  or  placed  for 
foster  care,  but  §  825.113(c)  defines  "son 
or  daughter"  to  be  a  person  under  the 
age  18,  or  18  or  older  and  incapcblft  of 
self-care,  and  questioned  whether 
FMLA  leave  was  available  for  adoption 
of  a  child  age  18  or  older  who  is  capable 
of  self-care  The  Equal  Emplovment 
Advisory  Council  argued,  with  respect 
to  an  employee  who  marries  and 
requests  FMLA  leave  to  be  v\ilh  new 
stepchildren,  that  such  leave  should  be 
e.xplicitly  prohibited  unless  the 
employee  formally  adopts  the 
stepchildren. 

Cahfornia  Department  of  Fair 
Employment  and  Housing  and  the  Ihw 
firm  of  Fisher  and  Phillips  urged 
§825.112  be  expanded  to  incorporate 
provisions  stated  elsewhere  in  the 
regulations.  Specifically,  thev  argued 
that  the  definition  of  "son  or  daughter  ' 
in  §  825.113  as  it  relates  to  the 
availability  of  FMLA  leave  to  an 
employee  who  stands  in  loco  pan^nlis  to 
a  child  should  be  added  to 
§  825.1 1 2(a)(1).  and  that  §  825.11 2(d) 
should  be  amended  to  reference  the 
limitation  in  §825.203  on  the  use  .of 
intermittent  leave  for  purposes  of  birth, 
adoption  or  placement  of  a  foster  child 
that  such  leave  is  available  only  if  iho 
employer  agrees.  Sommer  &  Barnard 
noted  that  while  an  employee  may  l>e 
eligible  for  FMLA  leave  before  "the 
actual  date  of  birth"  or  "actual 
placement,"  there  is  no  provision  in  the 
regulations  that  would  permit  an 
employer  to  require  verification  that 
leave  requested  far  such  purposes  is  for 
u  statutory  purpose. 

With  respect  to  scheduling  prenatal 
care  doctor's  visits,  the  Act  and 
regulations  require  that  in  any  rase 
where  the  need  for  leave  is  foreseeable 
based  on  plaiined  medical  care,  the 
employee  shall  make  a  bona  fide, 
reasonable  effort  to  ichedule  the  Irave 
in  a  manner  that  does  not  unduly 
disrupt  the  employer's  operations 
(subject  to  the  approval  of  the 
employee's  (or  family  member's)  health 
care  provider).  However,  it  would  be 
contrary  to  the  statute  for  an  employer 
to  place  any  cap  on  the  number  of 
employees  who  could  be  efigibie  for 
FMLA  leave  at  any  one  time,  or  for  the 
regulations  to  require  employers  to  grant 
the  same  type  of  leave  entitlement  for  a 
sister  or  brother  living  with  the 
employee  as  FML.A.  provides  for  a 
spouse  (although  employers  could  adopt 
more  generous  leave  policies  thaai  the 
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102(a)(2)  requires  that  leave 
under  §  102(a)(1)  (A)  or  (B)  to 
newborn  child  or  a  child 
with  the  employee  for 
or  foster  care  be  taken  before 
f  the  first  12  months  following 
of  the  birth  or  placement.  *  *  ' 
the  intent  of  FMLA 's  leave 
in  the  case  of  leave  for 
of  a  child  with  the  employee 
ion  or  foster  care  includes 
"  time  with  the  newly-placed 
the  12  months  following 
Df  placement. 

to  the  commenter  who 
;d  whether  FMLA  leave  is 
for  adoption  of  a  child  age  18 
vho  is  capable  of  self-care, 
of  the  statutory 
and  leave  entitlement 
of  the  Act,  we  have 
that  the  availability  of  leave 
ion  of  a  child  age  18  or  older 
to  those  who  are  incapable  of 
because  of  a  mental  or  physical 
consistent  with  the  statutory 
of  "son  or  daughter"  in 
of  the  FMLA.  The  regulations 
revised  to  delete  the 
that  there  is  no  maximum  age 
child  placed  for  adoption  or 
.  Regarding  the  employee  who 
i  md  requests  FMLA  leave  to  be 
stepchildren,  FMLA  leave 
available  if  the  employee 
formally  adopted  the 
I  Iren,  as  the  commenter  pointed 

er,  if  one  of  the  children 
tntly  has  a  serious  health 
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condition,  the  stepparent  would  be 
entitled  to  FMLA  leave  to  care  for  the 
child. 

Many  comments  suggesting 
clarification  or  reiteration  of  provisions 
contained  elsewhere  in  the  regulations 
are  being  adopted.  The  regulations  are 
also  being  revised  at  §  825.113  to  permit 
an  employer  to  request  that  employees 
provide  reasonable  documentation  that 
verifies  the  legitimacy  of  an  FMLA  leave 
request,  i.e.,  that  requested  leave  is  for 
a  qualifying  statutory  purpose. 
Reasonable  documentation  of  a 
qualifying  reason  for  FMLA  leave  can 
take  the  form  of  a  simple  signed 
statement  by  the  employee.  The 
employer's  policies  in  this  area  should 
be  communicated  in  advance  to 
employees  and  be  applied  uniformly, 
and  employees  must  be  given  a 
reasonable  opportunity  to  respond. 

Section  825.112(e)  provides  that 
"State"  action  must  be  involved  in 
foster  care  placement  to  qualify  for 
FMLA  leave.  The  Community  Legal 
Services,  Inc.  and  Women's  Legal 
Defense  Fund  stated  that  the  "State" 
involvement  requirement  was  not 
supported  by  the  statute,  legislative 
history,  or  sound  public  policy,  and 
argued  that  the  statutory  definition  of  a 
"son  or  daughter,"  which  includes  a 
"child  of  a  person  standing  in  loco 
parentis,"  implies  that  FMLA  leave 
should  be  available  whenever  an 
employee  takes  primary  responsibility 
for  the  care  of  a  child  with  the  intention 
of  adopting  or  otherwise  having  day-to- 
day caretaking  responsibility  for  that 
child.  Thus,  for  example,  parents  of 
addicts  who  assume  responsibility  as 
primary  caretakers  for  the  addicts' 
children  is  a  form  of  "foster"  care  in 
which  FMLA  leave  should  be  available 
to  such  parents. 

Section  102(a)(1)(B)  of  FMLA  entitles 
an  eligible  employee  to  take  FMLA 
leave  "[b]ecause  of  the  placement  of  a 
son  or  daughter  with  the  employee  for 
adoption  or  foster  care"  (emphasis 
added).  Thus,  the  entitlement  to  leave 
under  this  section  of  the  Act  relates  only 
to  the  actual  placement  with  the  eligible 
employee  of  an  adopted  or  foster  child. 
The  act  of  providing  "foster  care,"  in 
and  of  itself,  is  not  a  qualifying  reason 
for  taking  FMLA  leave  under  the  statute. 
On  the  other  hand,  in  the  example  of 
parents  of  addicts  who  assume  the 
primary,  day-to-day  responsibilities  to 
care  for  and  financially  support  the 
addicts'  children,  the  in  loco  parentis 
relationship  thus  established  could 
entitle  the  in  loco  parentis  parents  to 
take  FMLA  leave  under  a  different 
section  of  the  FMLA,  §  102(a)(1)(C),  if 
the  in  loco  parentis  parenf  was  needed 
to  care  for  the  "child"  (of  the  person 


standing  in  loco  parentis)  for  a  serious 
health  condition  (subject  to  the  Act's 
medical  certification  provisions). 
FMLA's  legislative  history  fully 
supports  this  view: 

The  terms  "parent"  and  "son  or 
daughter"  *   *  *  reflect  the  reality  that 
many  children  in  the  United  States 
today  do  not  live  in  traditional 
"nuclear"  families  with  their  biological 
father  and  mother.  Increasingly,  those 
who  find  themselves  in  need  of 
workplace  accommodation  of  their  child 
care  responsibilities  are  not  the 
biological  parent  of  the  children  they 
care  for,  but  their  adoptive,  step,  or 
foster  parents,  their  guardians,  or 
sometimes  simply  their  grandparents  or 
other  relatives  or  adults.  This  legislation 
deals  with  such  families  by  tying  the 
availability  of  "parental"  leave  to  the 
birth,  adoption,  or  seriou^  health 
condition  of  a  "son  or  daughter"  and 
then  defining  the  term  "son  or 
daughter"  to  mean  "a  biological, 
adopted,  or  foster  child,  a  stepchild,  a 
legal  ward,  or  a  child  of  a  person 
standing  in  loco  parentis  *  **••*«• 

Definition  of  Spouse,  Parent,  Son  or 
Daughter  (§825.113) 

FMLA  entitles  an  eligible  employee  to 
take  leave  "in  order  to  care  for  the 
spouse,  or  a  son.  daughter,  or  parent,  of 
the  employee,  if  such  spouse,  son, 
daughter,  or  parent  has  a  serious  health 
condition"  (emphasis  added).  Section 
825.113(a)  defines  the  term  "spouse"  to 
mean  a  husband  or  wife  as  defined  or 
recognized  under  State  law  for  purposes 
of  marriage,  including  common  law 
marriage  in  States  where  it  is 
recognized.  A  considerable  number  of 
comments  urged  that  this  definition  be 
broadened  to  include  domestic  partners 
in  committed  relationships  including 
same-sex  relationships,  or,  in  the 
alternative,  to  include  all  unions 
recognized  by  State  or  local  law.  The 
Society  for  Human  Resource 
Management  questioned  whethei  an 
employer  located  in  one  State  which 
does  not  recognize  common  law 
marriages  would  be  required  to  grant 
FMLA  leave  to  its  employees  with 
common  law  spouses  who  reside  in 
another  State  that  recognizes  common 
law  marriages.  William  M.  Mercer.  Inc. 
also  recommended  clarification  of 
which  State  law  would  be  controlling 
when  the  employee  works  in  a  different 
State. 

FMLA  defines  the  term  "spouse"  to 
mean  "a  husband  or  wife,  as  the  cast- 
may  be."  In  discussing  this  definition 
during  Senate  consideration  of  the 
legislation.  Senator  Nickles  noted: 


*   *   *  This  is  the  sanit  dctinition  tha' 
.ippnars  in  Title  10  of  the  United  States  Code 
(lOir.S.C.  101). 

l''nd«r  this  amendment,  an  employer 
would  be  required  to  give  an  eligible  fcmalf 
employee  unpaid  lea^-e  to  care  for  her 
husband  and  an  eligible  male  employee 
unpaid  leave  to  care  for  his  wife.  \o 
employer  wotdd  be  required  to  grant  an 
♦eligible  employee  unpaid  leave  to  Cc-ire  for  jn 
unmarried  domestic  partner. 

This  simple  definition  will  spare  us  a  great 
deal  of  costly  and  unnecessary  litigation. 
Without  this  amendment,  the  bill  would 
invite  lawsuits  by  workers  who 
unsuccessfully  seek  leave  on  the  basis  of 
their  unmarried  adult  companions.  (Cong. 
Rec.  (S  1347),  Feb.  4.  1993.) 

Acxordingly,  given  this  legislative 
history,  the  recommendations  that  the 
definition  of  "spouse"  be  brt)adened 
cannot  be  adopted.  The  definition  is 
clarified,  however,  to  reference  the  State 
"in  which  the  employee  resides"  as 
lieing  ccHitroUing  for  purposes  of  an 
employee  qualifying  to  take  FMLA  leave 
to  care  for  the  employee's  "spouse" 
with  a  serious  health  condition. 

Section  825.113(b)  of  the  regulations 
defined  "parent."  as  provided  in 
<i  101(7)  of  the  FMLA.  to  mean  a 
biological  parent  or  an  individual  who 
stands  or  stood  in  loco  parentis  to  an 
eniployee  when  the  employee  was  a 
child.  The  regulatory  definition  noted 
that  the  tenn  did  not  include  a  parent 
"in-law."  Several  commenters  (City  of 
Alexandria,  Virginia;  Fairfax  Area 
Commission  on  Aging;  Northern 
Virginia  Aging  Network:  the  Brooklyn 
and  Green  Mountain  Chapters  of  the 
Colder  Women's  League;  Sisters  of 
Charity  of  Nazareth:  Retail,  Wholesale? 
and  Department  Store  Union;  and 
University  of  Vermont)  viewed  the 
regulatory  definition  as  too  restrictive, 
recommending  in  some  instances  that 
the  term  "parent"  be  broadened  to 
specifically  include  parents  "in-law." 
(.\n  additional  107  cards  or  letters  were 
received  from  individuals  endorsing 
this  view.) 

Standard  rules  of  statutory 
«:onstruction  require  that  we  interpret 
the  availability  of  FML,^  leave  for  a 
"parent"  in  a  manner  consistent  with 
FMLA's  definition  of  "parent,"  which  is 
limited  to  the  employee's  biological 
parent  or  an  individual  who  stood  in 
loco  parentis  to  the  employee  when  the 
employee  was  a  child,  and  does  not 
extend  to  a  parent  "in-law."  Moreover, 
the  leave  entitlement  under 
^  in2(a)(l)(C)  of  FMLA  is  expressly 
limited  to"*   "  *  care  for  the  "   *   * 
parent,  o/</ie  e/np/oyee,  if  such  *   *   * 
])arent  has  a  serious  health  condition." 
ihus,  each  eligible  spouse  m^iy  take 
qualifying  FMLA  leave  fo  carp  for  his  or 
her  cwn  biological  (or  in  loco  parentis] 


"parent"  who  has  a  serious  health 
condition,  but  the  leave  entitlement 
cannot  be  extended  by  regulation  to 
parents  "in-law." 

FMLA  §  101(12)  defines  "son  or 
daughter"  in  part  as  one  who  is  undi.'r 
age  18,  or  age  18  or  older  and 
"incapable  of  self-care  because  of  a 
mental  or  physical  disability."  The 
Older  Women's  League,  in  commenting 
on  the  "incapable  of  self-care" 
provisions  defined  in  §825. 113(c)(1). 
was  concerned  that  requiring  that  an 
individual  need  active  assistance  or 
supervision  to  provide  daily  self-care  in 
"several"  of  the  "activities  of  daily 
living"  would  be  interpreted  to  mean 
three  or  more,  absent  clarification, 
which  they  believe  would  unduly 
restrict  eligibihty  for  FMLA  leave.  The 
Consortiiun  for  Citizens  With 
Disabilities,  the  Epilepsy  Foundation  of 
America,  and  the  United  Cerebral  Palsy 
Association  recommended  that  the 
definition  of  "incapable  of  self-care"  be 
supplemented  with  additional  criteria 
which  more  accurately  reflect  the  needs 
of  all  people  with  disabilities, 
suggesting  that  "instrumental  activities 
of  daily  Hving"  or  lADL's  (activities 
necessary  to  remain  independent) 
should  be  added  to  address  the  needs  of 
people  with  mental  and  cognitive 
impairments. 

In  response  fo  the  comments  received 
on  this  section,  "incapable  of  self-care" 
is  defined  in  the  final  rule  to  include, 
in  addition  to  the  "activities  of  daily 
living."  the  "instrumental  activities  of 
daily  living."  as  recommended.  We 
interpret  "several"  to  moan  more  than 
two  but  fewer  than  many.  i.e..  three  or 
more  (see  Webster's;  Black's  Law). 

The  Equal  Employ-nent  Opportunity 
Commission  (EEOC),  in  commenting  on 
"physical  or  mental  disabilitv"  in 
§  825.113(c)(2).  noted  that  the  DOL  rule 
cited,  as  a  cross-reference.  EEOC's  entire 
regulatory  part  under  the  Americans 
with  Disabilities  Act  (.ADA).  29  CFR 
1630.  for  defining  "physical  or  mental 
disability.**  Because  the  current  illegal 
use  of  drugs  is  not  a  disability  within 
the  meaning  of  the  ADA,  EEOC 
expressed  concern  that  the  broader 
cross-reference  to  the  entire  regulator} 
part  could  create  confusion  over 
whether  an  adult  child  currently 
engaging  in  the  illegal  use  of  drugs 
\vould  be  "disabled"  for  purposes  of  a 
parent  qualifying  to  take  FML\  leave. 
EEOC  suggested  that  DOL  be  more 
specific  in  citing  to  the  pertinent  AD.A 
regulations  to  foreclose  the  argument 
that  "physical"  or  "mental"  disabilify  in 
this  context  would  not  include  the 
current  illegal  use  of  drug.s.  Wo  have 
adopted  EEOC's  sus;.,'esiion  in  the  final 
rule.  An  eligible  employee's  son  or 


daughter  who  illegally  uses  drugs  may 
be  disabled  for  purposes  of  an  eligible 
parent  (employee)  taking  FMIj\  lt;ave. 

The  University  of  Micnigan  includes 
in-laws,  domestic  partners,  and  other 
relatives  within  a  broader  definition  of 
"family"  for  purposes  of  its  family  leave 
policies.  The  University  suggested  that 
the  regulations  enable  employers  that 
have  extended  their  family  lea\'K 
policies  to  such  "non-traditional" 
families  to  count  as  part  of  an 
employee's  FMLA  leave  entitlement 
leave  that  is  taken  to  care  for  such 
broader  definitions  of  "family."  This 
issue  is  addressed  in  §  825.700  of  the 
regulations,  which  discusses  the  effect 
of  employer  policies  that  provide  greater 
benefits  than  those  required  by  FMLA. 
We  interpret  the  statute  as  prohibiting 
an  employer  from  counting  as  a  part  of 
an  employee's  FMLA  leave  entitlement 
leave  granted  for  a  reason  that  does  not 
qualify  under  FMLA. 

The  law  firm  of  Orr  and  Reno,  and  the 
ChicagolaiKl  Chamber  of  Commerce,  rt 
al..  urged  that  in  addition  to  medical 
certifications  presently  required,  the 
regulations  should  include  pro\ision  for 
requests  relating  to  child  care  because  it 
is  not  always  obvious  that  the  leave  is      ^ 
justified,  particularly  with  respect  to  a 
father  or  in  foster  care  situations.  ' 

Although  leave  to  provide  "child 
care"  would  not  ordinarily  qualify  as 
FMLA  leave  if  the  child  is  not  a 
newborn  (in  the  first  year  after  the  birth) 
and  is  otherwise  healthy.  FMLA  leave  is 
"justified"  [and  may  not  be  denied  by 
the  employer)  if  it  is  taken  for  one  of 
FMLA's  qualifying  reasons,  including 
where  a  father  wants  to  stay  home  with 
a  healthy  newborn  child  in  the  first  ye.ar 
after  the  birth,  or  needs  to  be  home  to 
care  for  a  child  with  a  serious  health 
condition,  or  for  placement  with  the 
employee  of  a  child  for  foster  can?.  The 
regulations  have  been  amended  in 
§825.1 13(d)  to  permit  employers  to 
require  reasonable  documentation  fn^m 
the  employee  for  confirmation  of  family 
relationships. 

Definition  of  "Serious  Health 
Condition"  (§825114)       * 

Section  101(11)  of  FML.-\  (ietir.es 
'serious  health  condition  *  to  mean 

*  •  *  an  illness.  injur\-.  impiiirnienl. 
or  physical  or  mental  conditio;',  that 
involves — 

(A)  inpatient  care  in  a  hospital, 
hospice,  or  residential  m.^licnl  (  ^ro 
facility;  or 

(B)  continuing  treatment  hy  <i  health 
care  provider. 

This  scaftt  statutory  definition  is 
further  clarified  by  the  legisljti;  e 
history.  The  congressional  n.- ports  did 
indicate  that  the  tenn  w.'is  not  inteadetl 
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-term  conditions  for  which 
md  recovery  are  very  brief,  as 
xpected  that  such  conditions 
I  ;overed  by  even  the  most 
employer  sick  leave  policies, 
meaning  of  inpatient  care  is 
?.,  an  overnight  stay  in  the 
),  the  concept  of 
treatment"  presents  more 
Under  the  Interim  Final 
coi)tinuing  treatment"  required 
visits  to  a  health  care 
a  single  visit  followed  by  a 
regimen  of  treatment,  or  a 
ii^curable  condition  which 
a  prolonged  period  of  time 
continuing  supervision  of  a 
provider.  When  deciding 
1  egulatory  guidance  for  the 
in  the  Interim  Final  Rule,  the 
relied  heavily  upon 
and  concepts  from  the  Office 
Compensation  Programs, 
le,  under  many  State  workers' 
ion  laws  and  the  Federal 
Compensation  Act  (FECA), 
waiting  period  is  applied 
coi^pensation  is  paid  to  an 
for  a  temporary  disability.  A 
jvision  was  included  in  the 
Bs;  a  period  of  incapacity  of 
three  days"  was  used  as  a 
test  based  on  the 


lie 


in  the  legislative  history  to 
health  conditions  lasting  "more 
days." 

iight  comments  were  received 
atory  definition  of  "serious 

Many  commenters 
the  language  in 
a)(3),  which  provided  that  a 
incapacity  of  more  than  three 
lays  was  an  indicator  of  a 
hi  lalth  condition,  and 
l4b)(2),  which  defined 

treatment  as  including  one 
lealth  care  provider  which 
a  regimen  of  continuing 
under  the  supervision  of  the 
provider,  e.g.,  a  course  of 
or  therapy  to  resolve  the 
it^pn.  Some  contended  that 
than  three  days"  test 
employees  to  remain  absent 
longer  than  necessary  for  the 
qualify  as  FMLA  leave,  or 
duration  of  the  absence  was  not 
icator  of  serious  health 
ioils  that  are  very  brief  (e.g.,  a 
asihma  attack  that  is  disabling 
fewer  than  three  days  for 
and  recovery  to  permit  the 
s  return  to  work).  Some 
felt  the  three-day  rule  was 
r  ably  low  and  trivialized  the 
I  »f  seriousness,  suggesting  it 
iatelv  defined  a  "health 


ca'e 


coidi 


condition"  rather  than  a  "serious  health 
condition." 

Nine  commenters  (9  to  5,  National 
Association  of  Working  Women; 
Federally  Employed  Women;  Women's 
Legal  Defense  Fund;  Federal  Express; 
Linda  Garcia;  Kerryn  M.  Laumer; 
Epilepsy  Foundation  of  America; 
International  Ladies'  Garment  Workers' 
Union;  Service  Employees  International 
Union)  stated  that  the  three-day  rule 
was  contrary  to  the  statute  and 
legislative  history.  The  Women's  Legal 
Defense  Fund  and  the  Epilepsy 
Foundation  of  America  pointed  out  that 
the  House  Education  and  Labor 
Committee  specifically  rejected  a 
minimum  durational  limit  during  a 
markup  of  the  bill.  These  commenters, 
together  with  the  Consortium  for 
Citizens  with  Disabilities,  National 
Community  Mental  HealthCare  Council, 
and  United  Cerebral  Palsy  Associations, 
contended  that  seriousness  and  duration 
do  not  necessarily  correlate,  particularly 
for  people  with  disabilities;  that  a  fixed 
time  limit  fails  to  recognize  that  some 
illnesses  and  conditions  are  episodic  or 
acute  emergencies  which  may  require 
only  brief  but  essential  health  care  to 
prevent  aggravation  into  a  longer  term 
illness  or  injury,  and  thus  do  not  easily 
fit  into  a  specified  linear  time 
requirement;  and  that  establishing  . 
arbitrary  time  lines  in  the  definition 
only  creates  ambiguity  and 
discriminates  against  those  conditions 
that  do  not  fit  the  average.  The  Women's 
Legal  Defense  Fund  made  the 
observation  from  the  legislative  history 
that  Congress  intended  the  severity  and 
normal  length  of  disabling  conditions  to 
be  used  as  "general  tests,"  not  bright- 
line  rules,  and  suggested  that  if  a 
condition  is  sufficiently  severe  or 
threatening,  duration  is  irrelevant. 

The  9  to  5,  National  Association  of 
Working  Women,  Los  Angeles  County 
Metropolitan  Transportation  Authority, 
Baptist  Health  Care,  St.  Vincent  Medical 
Center,  Chamber  of  Commerce  of  the 
USA,  Chicagoland  Chamber  of 
Commerce,  and  Service  Employees 
International  Union,  contended  that  a 
three-day  absence  requirement  will 
inevitably  result  in  employees  with 
minor  short-term  afflictions 
unnecessarily  extending  their  absences 
just  to  qualify  for  FMLA  leave. 

Fifteen  commenters  suggested 
extending  the  three-day  absence 
requirement  to  a  longer  period,  such  as 
5,  6,  7,  or  10  days  (Care  Providers  of 
Minnesota,  Cincinnati  Gas  &  Electric 
Company,  Chicagoland  Chamber  of 
Commerce,  Nevada  Power  Company, 
Federal  Express,  Chevron,  PARC, 
Consolidated  Edison  Company  of  New 
York,  Inc.,  Village  of  Schaumburg 


(Illinois)  Human  Resources,  Food 
Marketing  Institute,  Society  for  Human 
Resource  Management,  Southwestern 
Bell  Corporation,  New  York  State 
Metropolitan  Transportation  Authority), 
two  weeks  (United  HealthCare 
Corporation),  or  31  days  (the  American 
Apparel  Manufacturers  Association, 
Inc.,  suggested  that  the  definition 
should  reflect  the  initial  study  by  the 
U.S.  General  Accoimting  Office  that 
estimated  FMLA's  cost  impact,  noting 
further  that  the  three-day  rule  is 
significantly  more  lenient  than  the  "31 
days  or  more  of  bed  rest  required  to 
remedy  the  condition"  used  by  GAO). 
The  Ohio  Public  Employer  Relations 
Association  strongly  objected  to  the 
three-calendar-day  rule  on  the  grounds 
that  a  single  workday  absence  on  Friday 
followed  by  a  weekend  would  qualify 
(or  a  Monday  absence  following  a 
weekend).  The  law  firm  of  Sommer  and 
Barnard  stated  that  it  was  not  clear  from 
the  regulations  or  comments  in  the 
preamble  whether  the  three  days  are 
consecutive  or  non-consecutive 
calendar  days  of  work.  The  Chamber  of 
Commerce  of  the  USA  questioned 
whether  the  rule,  as  drafted,  could  be 
construed  as  requiring  three  cumulative 
days  in  a  calendar  year  as  opposed  to 
three  consecutive  calendar  days. 
•    Several  additional  commenters  urged 
that  the  period  be  measured  by  business 
or  working  days  in  lieu  of  calendar 
days,  while  still  others  distinguished 
"consecutive"  calendar  days  of  absence 
from  "consecutive"  work  days  of 
absence  as  alternative  suggestions  (j.e., 
more  than  five  consecutive  work  days  or 
seven  consecutive  calendar  days).  The 
Hospital  Council  of  Western 
Pennsylvania  argued  that  the  standard 
should  be  one  of  incapacity  requiring 
absence  from  work  for  more  than  three 
"consecutively  scheduled  workdays,""  as 
a  workday  standard  is  compatible  with 
other  sick  leave  and  short-term 
disability  programs  and  removes  any 
doubt  as  to  whether  an  employee  was 
otherwise  incapacitated  and  unable  to 
work  during  days  the  employee  was  not 
scheduled  to  work.  Chicagoland 
Chamber  of  Commerce  commented  that, 
with  respect  to  an  employee's  own 
serious  health  condition,  the  qualifying 
standard  pertains  to  work  days  and  not 
calendar  days,  and  yet  the  regulatory 
language  would  allow  one  to  argue  that 
an  inability  to  carry  out  regular  daily 
activities  over  the  weekend  counts 
toward  the  qualifying  period.  The 
Burroughs  Wellcome  Company 
emphasized  that  the  committee  reports 
clearly  state  that  an  employee  must  be; 
absent  from  work  for  the  required 
number  of  days  and  that  absence  from 
"school  or  other  regular  daily  activities" 


relates  only  to  a  child"s,  spouse's,  or 
parent's  serious  health  condition. 

The  Chamber  of  Commerce  of  the 
USA  and  the  National  Association  of 
Manufacturers  recommended  that  DOL's 
lefinition  of  serious  health  condition 
adopt  each  State's  waiting  period  for 
qualifying  for  workers'  compensation 
benefits,  noting  that  many  States  use  as 
much  as  seven  work  days.  As  an 
alternative,  the  Chamber  of  Commerce 
and  Consumers  Power  Company 
(Michigan)  suggested  that  the  ADA's 
definition  of  "disability"  could  be 
used — a  mental  or  physical  impairment 
that  substantially  limits  a  major  life 
activity.  EEOC,  which  enforces  the 
ADA,  has  advised  that  ADA  "disability" 
and  FMLA  "serious  health  condition" 
are  different,  and  that  they  should  be 
analyzed  separately. 

Massmutual  noted  that  while  the  one 
incentive  in  FMLA  to  limit  employee 
abuse  of  FMLA  leave  was  the 
stipulation  that  leave  is  unpaid,  some 
companies  (like  Massmutual)  provide 
fully  paid  sick  leave  for  short-term 
absences.  Thus,  for  companies  with 
similar  programs,  there  is  no  incentive 
for  employees  not  to  abuse  sick  leave 
because  they  would  always  be  paid  and 
could  not  be  disciplined  for  the  abuse 
due  to  FMLA's  employment  protections. 
Massmutual  recommended  that  the 
definition  of  serious  health  condition  be 
limited  to  a  period  of  incapacity 
requiring  an  absence  of  at  least  five 
working  days  or  to  those  days  when  an 
employee  is  scheduled  for  actual 
treatment  and/or  recovery  from  a 
treatment. 

The  Burroughs  Wellcome  Company 
observed  that  the  definition  does  not 
refer  at  all  to  the  types  of  health 
conditions  involved,  as  does  the 
legislative  history,  but  instead  focuses 
only  on  what  the  committee  reports  call 
the  "general  test"  of  incapacity  for  more 
than  a  few  days  and  continuing  medical 
treatment  or  supervision.  Thus,  the 
understanding  of  the  test  that  Congress 
provided  by  listing  examples  of 
conditions  that  meet  the  test  is  lost.  The 
Equal  Employment  Advisory  Council 
recommended  that  the  regulations 
include  as  serious  health  conditions  all 
the  conditions  enumerated  in  the 
legislative  history  and,  for  those  not 
enumerated,  apply  the  general  test. 
Federal  Express  similarly  argued  .that  a 
fixed  number  of  consecutive  absences 
and  visits  to  a  health  care  provider  do 
not  accurately  reflect  Congressional 
intent,  as  colds  and  flu  could  be 
included  as  "serious  health  conditions." 
Federal  Express  recommended  the 
definition  focus  on  the  seriousness  of 
the  illness  rather  than  on  an  arbitrary 
time  period,  and  that  the  health 


conditions  listed  in  the  legislative 
history  be  used  in  conjunction  with  the 
general  test  in  the  legislative  history  for 
determining  whether  an  illness 
constitutes  a  serious  health  condition. 
Chicagoland  Chamber  of  Commerce 
presented  similar  views,  arguing  that  it 
is  contrary  to  obvious  legislative  intent 
(and  grossly  over-inclusive)  for  the 
regulation  to  focus  on  the  extent  to 
which  medical  consultation  is  sought 
rather  than  on  the  degree  of 
incapacitation. 

Several  employers  and  law  firms 
contended  in  their  comments  that  the 
definition  was  too  broad  and 
inconsistent  with  the  purpose  of  the 
Act,  in  that  a  common  cold  (or  any 
particular  illness)  which  incapacitates 
an  employee  for  more  than  three  days 
and  involves  two  visits  to  a  health  care 
provider  could  be  considered  within  the 
definition  of  "serious  health  condition." 
Giant  Food  Inc.,  Kennedy  Memorial 
Hospitals,  and  LaMotte  Company 
recommended  clarifications  to  exclude 
from  the  definition  minor,  short-term, 
remedial  or  self-limiting  conditions,  and 
normal  childhood  or  adult  diseases  (e.g., 
colds,  flu.  ear  infections,  strep  throat, 
bronchitis,  upper  respiratory  infections, 
sinusitis,  rhinitis,  allergies,  muscle 
strain,  measles,  even  broken  bones). 
Southwestern  Bell  Corporation  likewise 
requested  that  the  regulations 
distinguish  routine  illness  (measles, 
chicken  pox.  common  ear  infections) 
from  serious  health  conditions  by 
providing  a  sample  list  of  health 
conditions  which  are  not  considered 
serious  unless  complications  arise. 
Fisher  and  Phillips  stated  that  pre- 
delivery maternity  leave  should  not  be 
available  where  the  pregnancy  does  not 
render  the  employee  unable  to  perform 
the  functions  of  the  job.  Nevada  Power 
Company  recommended  excluding: 
Routine  preventive  physical 
examinations;  illnesses  and  injuries 
which  require  less  than  six  visits  to  a 
health  care  provider;  conditions  relating 
to  transvestism,  transsexualism, 
pedophilia,  exhibitionism,  voyeurism, 
gender  disorders,  or  other  sexual 
behavior  disorders,  kleptomania, 
pyromania  or  substance  abuse  disorders 
resulting  from  illegal  use  of  drugs;  other 
conditions  which  are  neither  life- 
threatening  nor  prolonged. 

A  number  of  commenters  (City  of 
Alexandria  (Virginia),  Fairfax  Area 
Commission  on  Aging,  Federally 
Employed  Women,  Northern  Virginia 
Aging  Network,  the  Brooklyn  and  Green 
Mountain  Chapters  of  the  Older 
Women's  League,  and  Sisters  of  Charity' 
of  Nazareth)  stated  that  the  definition 
was  too  restrictive  and  recommended 
that  it  be  expanded  to  specifically 


include  chronic  illnesses  and  long-term 
conditions  which  may  not  require 
inpatient  care  or  treatment  by  a  health 
care  provider.  The  University  of 
Vermont  suggested  that  illnesses 
requiring  respite  care  also  be  included. 
The  LaMotte  Company  asked  whether  it 
would  matter  if  an  absence  for  a  chronic 
illness  (such  as  asthma)  occurs 
infrequently — e.g.,  would  the  absences 
have  to  be  consecutive  days  or  could 
they  be  one  day  this  week  and  one  the 
next,  or  one  every  month? 

Blue  Cross  ana  Blue  Shield  of  Texas. 
Inc..  posed  the  issue  as  a  quandary  faced 
by  employees  and  employers  over  the 
lack  of  definitive  guidelines  as  follows: 
Is  there  a  liability  in  covering  less 
serious  illnesses  (such  as  chicken  pox  or 
a  broken  leg)  as  FMLA  leave?  If  the 
employer  does  count  time  toward  the 
12-week  entitlement,  can  the  decision 
be  challenged  if,  later  in  the  year,  a 
more  severe  condition  arises  and  the 
employee  has  less  than  sufficient 
entitlement  remaining? 

Five  commenters  (Older  Women's 
League,  Women's  Legal  Defense  Fund, 
Consortium  for  Citizens  with 
Disabilities,  Epilepsy  Foundation  of 
America,  and  United  Cerebral  Palsy 
Associations)  took  issue  with  the 
provisions  in  the  definition  which 
characterized  "continuing  treatment" 
for  a  chronic  or  long-tenn  condition  that 
is  "incurable."  These  commenters 
contended  that  curability  is  not  a  proper 
test  for  either  a  serious  health  condition 
or  for  continuing  treatment,  is 
ambiguous  and  subject  to  change  over 
time,  and  should  be  deleted,  noting  that 
many  incurable  disabilities  require 
continuing  treatment  that  has  nothing  to 
do  with  curing  the  condition.  Some 
pointed  out  that  conditions  such  as 
epilepsy,  traumatic  brain  injury,  and 
cerebral  palsy  are  typically  conditions 
which  are  not  "curable"  in  the  generally 
accepted  sense,  but  are  conditions  for 
which  training  and  therapy  can  help 
restore,  maintain  or  develop  function  or 
prevent  deterioration,  and  noted  that 
people  with  disabilities  have  struggled 
for  a  generation  or  more  to  overcome  the 
image  that  disabilities  are.  or  should  be 
viewed  as.  curable  or  incurable.  United 
Cerebral  Palsy  Associations  noted  that 
cerebral  palsy  is  a  term  used  to  describe 
a  group  of  chronic  conditions  affecting 
body  movement  and  muscle 
coordination  that  are  neither  progressive 
nor  communicable:  that  it  is  not  a 
disease  and  should  never  be  referred  to 
as  such,  although  training  and  therapy 
and  assistive  technology  may  help  to 
restore,  maintain  or  increase  function. 

Several  commenters  raised  additional 
concerns  on  various  aspects  of  the 
"continuing  treatment""  definition.  The 
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Equal  Righta  Advocates  suggested  that 
continuing  h  eatment  include  situations 
where  a  seri(  lus  health  condition  exists 
that,  if  left  unattended,  would  result  in 
a  hospital  stiiy  of  more  than  three  days. 

Bunx)ughs  Wellcome  stated  that 
because  the  i  rommittee  reports  make  it 
clear  that  "continuing  treatment" 
involves  abs  ;nces  from  work,  the 
regulation  misses  the  mark  by  including 
one  visit  to  i  physician  plus  medication. 
Sommer  anc  Barnard  was  concerned 
that  the  disc  jssion  on  continuing 
treatment  la(  ked  clarity  due  to  the  lack 
of  a  ciearlv  c  efined  time  frame  for 
multiple  treatments;  further,  that  a 
typical  emp  oyer  could  not  determine 
from  the  inf(  irmation  in  the  medical 
certification  whether  a  condition  is  "so 
serious  that,  if  not  treated,  it  would 
likely  result  in  a  period  of  incapacity  of 
more  than  tl  ree  calendar  days."  This 
application  loes  not  call  for  a  medical 
judgment  ar  d  the  "hkely"  standard 
cannot  poss  bly  be  administered. 
Sommer  an<  Barnard  also  stated  the 
regulations  ack  a  meaningful  definition 
of  what  con!  titutes  a  regimen  of 
continuing  treatment — would  it  include 
bed  rest,  hoine  exercise,  or  instructions 
to  use  a  non  prescription  drug  or 
medication?  Sesco  Management 
Consultants  suggested  the  definition 
invalidly  br  >adens  the  concept  of 
continuing  I  reatment  by  allowing 
"following  <  ourses  of  medication  and 
therapy"  to  qualify,  which  could  thus 
include  taki  ig  aspirin  for  a  few  days 
while  stayir  g  home,  getting  bed  rest  and 
stretching  limbs,  drinking  liquids,  etc.. 
which,  this  :ommenter  contends,  the 
Congress  di  1  not  remotely  suggest 
would  qualify  under  FKfLA. 

Chicagoia  lid  Chamber  of  Commerce 
also  consid<  red  the  "continuing 
supervision  '  concept  too  vague, 
questioning  whether  "supervision" 
required  th«  individual  to  actually  be 
examined  b  i  the  health  care  provider  or 
to  report  in  an  some  regular  basis,  or 
whether  ins  tructions  to  report  in  if  the 
condition  c  langes  were  sufficient.  It 
considered  reatment  a  definitive 
concept  wh  ch  could  be  proven, 
whereas  "supervision"  could  not  which 
would  invit  i  abuse  and  litigation. 

The  Food  Marketing  Institute 
( ommented  that  the  Act  defines  a 
serious  hea  th  condition  to  require 
continuing  reatment  by  a  health  care 
provider,  w  lich  necessarily  means  at 
least  two  vi  jits  to  the  health  care 
provider.  C  )nditions  which  result  in 
self-treatment  (e.g.,  taking  medication) 
"under  the  supervision  of  a  doctor  are 
typically  n<  t  serious  health  conditions 
as  contemp  ated  by  the  FMLA, 
according  t  j  this  commenter.  Similarly, 
the  Soc.iety  for  Human  Resource 
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Management  recommended  that 
"contintiing  treatment"  be  redefined  so 
that  taking  medications  does  not  count 
the  same  as  an  office  visit. 

The  Ohio  Public  Employer  Labor 
Relations  Association  noted  that  while 
stress  may  contribute  to  illness  in  some 
persons,  it  is  not  an  illness  or  a  medical 
condition.  The  commenter 
recommended  that  treatment  for  stress 
without  a  commonly  accepted  and 
recognized  medical  diagnosis  should 
not  be  included  in  the  definition  of  a 
serious  health  condition. 

Ten  commenters  raised  various 
concerns  regarding  the  availability  of 
FMLA  leave  for  treatment  for  substance 
abuse.  The  Epilepsy  Foundation  of 
America  stated  that  substance  abuse 
programs  and  mental  health  services 
must  be  included  in  the  definition  of 
serious  health  condition.  William  M. 
Mercer,  Inc.,  suggested  that  the 
preamble  discussion  from  the  Interim 
Final  Rule  on  treatment  for  substance 
abuse  should  be  set  forth  in  the  rule 
itself.  Consolidated  Edison  Company  of 
New  York,  Inc.  commented  that 
employees  should  be  allowed  FMLA 
leave  for  substance  abuse  treatment  only 
if  they  are  not  current  users  of  illegal 
drugs,  consistent  with  the  approach 
followed  under  the  ADA's  protections. 
Consumers  Power  Company  (Michigan) 
also  recommended  excluding  absences 
for  an  employee's  illegal  use  of  dnigs, 
and  limiting  FMLA  leaves  to  inpatient 
substance  abuse  treatment  programs 
writh  durations  of  no  less  than  14,  or 
preferably,  28  days.  Nationsbank 
Corporation  (Troutman  Sanders) 
suggested  the  regulatioiw  specifically 
state:  (1)  FMLA  does  not  prohibit 
discipline  for  an  employee's  drug  use  in 
violation  of  the  employer's  policy;  (2)  an 
employee  may  not  use  FMLA  to  avoid 
potential  discipline  or  drug  testing;  and 
(3)  an  employee  returning  from  FMLA 
leave  for  substance  abuse  may  be  drug 
tested  as  a  condition  of  return  to  work 
and  following  return  to  work,  pursuant 
to  an  employer's  post-treatment  drug 
pohcy.  Nevada  Power  Company 
suggested  that  an  employer  should  not 
have  to  offer  more  than  one  leave  of 
absence  for  drug  or  alcohol 
rehabilitation;  and  that  employers 
which  expend  funds  to  reform 
substance  abusers  should  be  allowed  to 
terminate  employees  if  they  begin  to 
abuse  drugs  or  alcohol  again.  Edison 
Electric  Institute  also  suggested 
employers  should  only  have  to  provide 
professional  rehabilitative  service  and 
support  to  drug  abusers  one  time. 

The  American  Trucking  Association, 
in  contrast,  advocated  eliminating 
substance  abuse  from  the  definition  of 
serious  health  condition,  because 


protection  of  substance  abusers 
jeopardizes  efforts  by  the  trucking 
industry  and  the  U.S.  Department  of 
Transportation  to  eradicate  substance 
abusers  from  the  nation's  highways. 
Federal  Highway  Administration 
regulations  require  trucking  companies 
to  conduct  substance  abuse  testing,  but 
do  not  permit  a  motor  carrier  to  test  a 
driver  who  voluntarily  admits  to  abuse 
because  such  an  admission,  without 
more,  fails  to  trigger  the  duty  to  test 
under  any  of  the  five  categories,  in 
essence  enabling  the  employee  to  "bedt 
the  system"  by  triggering  FMLA  rights 
before  a  drug  test  could  be  conducted. 
It  was  unclear  to  the  Association  under 
-  FMLA  whether  such  an  admission 
would  preclude  a  motor  carrier's  ability 
to  test  a  driver  scheduled  for  a  random 
drug  test.  The  Associa'don 
recommended  changing  the  regulations 
to  either  totally  exclude  substance  abuse 
from  the  definition  of  serious  health 
condition,  or  exclude  those  persons  who 
are  subject  to  FHWA  drug  testing 
requirements  from  FMLA  protections 
insofar  as  those  protections  include 
treatment  for  substance  abuse.  This 
conunenter  would  also  support  an 
exclusion  limited  to  those  persons  in 
the  transportation  industry  subject  to 
federal  drug  testing  requirements,  and 
also  suggested  the  regulations  make 
clear  that  persons  currently  engaged  in 
illegal  use  of  drugs  have  no  FMLA 
protections,  consistent  with  the 
provisions  of  the  ADA. 

The  Chamber  of  Commerce  of  the 
USA  recommended  clarifications  to 
provide  that  current  illegal  use  of  drugs 
during  treatment  for  illegal  drug  use,  or 
resumption  of  the  illegal  use  of  drugs 
following  completion  of  treatment, 
removes  such  treatment  from  the 
category  of  "serious  health  condition" 
under  FMLA,  and  that  an  employee  who 
fails  a  drug  test  would  be  subject  to  the 
employer's  normal  disciplinary 
procedures  and  would  not  be  protected 
by  FMLA. 

Louisiana  Health  Care  Alliance 
(Phelps  Dunbar)  suggested  that 
clarification  be  provided  to  ensure  that 
employers  have  the  continued  right  to 
enforce  legitimate  policies  for  drug-  and 
alcohol-free  workplaces,  by  explicitly 
stating  in  the  regulations  that  nothing  in 
FMLA  prohibits  an  employer  from 
terminating  or  otherwise  disciplining  an 
employee  pursuant  to  a  legitimate  drug 
testing  program. 

The  Department  has  carefully 
reviewed  the  comments  and  re- 
examined the  legislative  history  and  the 
definition  of  "serious  health  condition" 
in  an  attempt  to  assure  that  it  is 
consistent  with  Congressional  intent, 
and  that  FMLA  leave  is  available  in 


those  situations  where  it  is  really 
needed.  As  a  result  of  this  review,  the 
regulation  has  been  significantly  re- 
crafted,  as  discussed  below. 

As  summarized  above,  comments 
were  submitted  opposing  any  duration 
limit,  and  equally  strong  comments 
suggested  the  standard  was  much  too 
short.  Upon  review,  the  Department  has 
concluded  that  the  "more  than  three 
days"  test  continues  to  be  appropriate. 
The  legislative  history  specifically 
provides  that  conditions  lasting  only  a 
few  days  were  not  intended  to  be 
included  as  serious  health  conditions, 
because  such  conditions  are  normally 
covered  by  employers'  sick  leave  plans. 
The  Department  has  also  concluded  that 
it  is  not  appropriate  to  change  the 
standard  to  working  days  rather  than 
calendar  days  because  the  severity  of 
the  illness  is  better  captured  by  its 
duidtion  rather  than  the  length  of  time 
necessary  to  be  absent  from  work. 
Furthermore,  a  working  days  standard 
would  be  difficult  to  apply  to  serious 
health  conditions  of  family  members  or 
to  part-time  workers.  (It  is  noted  that 
throughout  the  regulations,  where  a 
number  of  days  is  prescribed,  calendar 
days  is  intended  unless  the  regulation 
f.xplicitly  states  business  days.)  The 
regulation  has  been  revised,  however,  to 
make  it  clear  that  the  absence  must  be 
a  period  of  incapacity  of  more  than 
three  consecutive  calendar  days. 
"Incapacity,"  for  purposes  of  this 
definition,  means  inability  to  work, 
attend  school  or  perform  other  regular 
daily  activities  due  to  the  serious  health 
condition,  treatment  therefor,  or 
recovery  therefrom.  Any  subsequent 
treatment  or  incapacity  relating  to  the 
same  condition  would  also  be  included. 

The  regulation  also  retains  the 
concept  that  continuing  treatment 
includes  either  two  visits  to  a  health 
care  provider  (or  to  a  provider  of  health 
care  services  on  referral  of  a  health  care 
provider)  or  one  visit  followed  by  a 
regimen  of  continuing  treatment  under 
supervision  of  the  health  care  provider. 
Regimen  of  continuing  treatment  is 
clarified  in  paragraph  (b)  of  this  section 
to  make  it  clear  that  the  taking  of  over- 
thn-counter  medications,  bed-rest, 
drinking  fluids,  exercises,  and  other 
similar  activities  that  can  be  initiated 
without  a  visit  to  a  health  care  provider 
is  not,  by  itself,  sufficient  to  constitute 
a  regimen  of  continuing  treatment  for 
purposes  of  FMLA  leave.  Prescription 
drugs  or  therapy  requiring  special 
eq'.;ipment,  for  example,  would  be 
inchided.  It  is  envisioned  that  a  patient 
would  be  under  continuing  supervision 
in  this  context,  for  example,  where  the 
patient  is  advised  to  call  if  the  condition 
is  not  improved. 


The  Department  concurs  with  the 
comments  that  suggested  that  special 
recognition  should  be  given  to  chronic 
conditions.  The  Department  recognizes 
that  certain  conditions,  such  as  asthma 
and  diabetes,  continue  over  an  extended 
period  of  time  [i.e.,  from  several  months 
to  several  years),  often  without  affecting 
day-to-day  ability  to  work  or  perform 
other  activities  but  may  cause  episodic 
periods  of  incapacity  of  less  than  three 
days.  Although  persons  with  such 
underlying  conditions  generally  visit  a 
health  care  provider  periodically,  when 
subject  to  a  flare-up  or  other 
incapacitating  episode,  staying  home 
and  self-treatment  are  often  more 
effective  than  visiting  the  health  care 
provider  (e.g.,  the  asthma-sufferer  who 
is  advised  to  stay  home  and  inside  due 
to  the  pollen  count  being  too  high).  The 
definition  has,  therefore,  been  revised  to 
include  such  conditions  as  serious 
health  conditions,  even  if  the  individual 
episodes  of  incapacity  are  not  of  more 
than  three  days  duration.  Pregnancy  is 
similar  to  a  chronic  condition  in  that  the 
patient  is  periodically  visiting  a  health 
care  provider  for  prenatal  care,  but  may 
be  subject  to  episodes  of  severe  morning 
sickness,  for  example,  which  may  not 
require  an  abserjce  from  work  of  more 
than  three  days.  It  is  clear  from  FMLA's 
legislative  history  that  pregnancy  was 
intended  to  be  treated  as  a  serious 
health  condition  entitling  an  individual 
to  leave  under  the  Act,  and  the 
definition  therefore  includes  any  period 
of  incapacity  due  to  pregnancy,  or  for 
prenatal  care. 

The  Department  has  also  included  a 
definition  to  deal  with  serious  health 
conditions  which  are  not  ordinarily 
incapacitating  (at  least  at  the  current 
state  of  the  patient's  condition),  but  for 
which  treatments  are  Ijeing  given 
because  the  condition  would  likely 
result  in  a  period  of  incapacity  of  more 
than  three  consecutive  calendar  days  in 
the  absence  of  medical  intervention  or 
treatment.  The  regulation  requires 
multiple  treatments,  and  includes  as 
examples  patients  receiving 
chemotherapy  or  radiation  for  cancer, 
dialysis  for  kidney  disease,  or  physical 
therapy  for  severe  arthritis.  Multiple 
treatments  for  restorative  surgery  after 
an  accident  or  other  injury  is  also 
specifically  included.  The  previous 
requirement  that  the  condition  be 
chronic  or  long-term  has  been  deleted 
because  cancer  treatments,  for  example, 
might  not  meet  that  test  if  immediate 
intervention  occurs. 

The  portion  of  the  definition  dealing 
with  long-term,  chronic  conditions  such 
as  Alzheimer's  or  a  severe  stroke  has 
been  modified  to  delete  the  reference  to 
the  condition  being  incurable,  and  to 


require  instead  that  the  condition 
involve  a  period  of  incapacity  which  is 
permanent  or  long-term  and  for  which 
treatment  may  not  be  effective. 
Therefore,  in  this  situation,  as  under  the 
interim  final  rule,  it  is  only  necessary 
that  the  patient  be  under  the 
supervision  of  a  health  care  provider, 
rather  than  receiving  active  treatment. 

The  Department  did  not  consider  it 
appropriate  to  include  in  the  regulation 
the  "laundry  list"  of  serious  health 
conditions  listed  in  the  legislative 
history  because  their  inclusion  may  lead 
employers  to  recognize  only  conditions 
on  the  list  or  to  second-guess  whether 
a  condition  is  equally  "serious",  rather 
than  apply  the  regulatory  standard. 
However,  the  regulation  does  provide, 
as  examples,  that,  unless  complications 
arise,  the  common  cold,  the  flu. 
earaches,  upset  stomach,  minor  ulcers, 
headaches  other  than  migraine,  routine 
dental  or  orthodontia  problems,  and 
periodontal  disease  are  not  ordinarily 
serious  health  conditions.  In  addition, 
the  regulation  specifically  states  that 
routine  physicals,  eye  examinations  and 
dental  examinations  are  not  considered 
treatment,  although  examinations  to 
determine  if  a  serious  health  condition 
exists  and  evaluations  of  the  condition 
are  considered  treatment. 

The  regulation  has  also  been  revised 
in  paragraph  (c)  to  delete  the  reference 
to  "voluntary"  treatments  for  which 
treatment  is  not  medically  necessary, 
and  restrict  the  exclusion  to  cosmetic 
treatments  (unless  inpatient  care  is 
required  or  complications  develop).  The 
term  "voluntary"  was  considered 
inappropriate  because  all  treatments 
and  surger}'  are  voluntary.  Furthermore, 
the  Department  did  not  wish  to 
encourage  employers  to  second-guess  a 
health  care  provider's  judgment  that  a 
treatment  is  advisable  (e.g.,  orthoscopic 
knee  surgery  on  an  out-patient  basis)  by 
questioning  whether  it  is  "necessary". 

The  regulation  continues  to  recognize 
that  substance  abuse  may  be  a  serious 
health  condition  if  the  criteria  of  the 
regulation  are  met.  However,  the 
regulation  is  revised  to  make  it  clear 
that  an  absence  because  of  the 
employee's  use  of  the  substance,  rather 
than  for  treatment,  is  not  protected.  See 
also  §825.1 12(g)  of  the  regulations, 
which  has  been  revised  to  make  it  clear 
that  an  employer  may  take  disciplinary 
action  against  an  employee  pursuant  to 
a  uniformly  apphed  policy  regarding 
substance  abuse,  provided  the  action  is 
not  being  taken  because  the  employee 
has  exercised  his  or  her  right  to  take 
FMLA  leave. 

In  response  to  the  question  by  Blue 
Cross  and  Blue  Shield  of  Texas 
regarding  liability  in  covering  less 
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would  be  able,  despite  the  condition,  to 
perform  those  functions  if  ofTered 
"reasonable  accommodation."  Some 
commenters  noted  the  utility  of  creating 
"light  duty"  assignments  for  employees 
who  suffer  on-the-job  injuries,  and  the 
impact  on  State  workers'  compensation 
benefits  which  can  be  suspended  if  an 
employee  refuses  to  accept  a  medically- 
approved  "light  duty"  assignment.  The 
Consortium  for  Citizens  with 
Disabilities,  Epilepsy  Foundation  of 
.America,  and  United  Cerebral  Palsy 
Associations  noted  a  difference  in  the 
language  in  this  section  of  the 
regulations  and  that  of  §  825.306(b) 
(discussing  medical  certiPcaMons)  and 
suggested  conforming  changes  so  that 
both  sections  would  be  interpreted  to 
mean  "any  one  (or  more)  of  the  essential 
functions"  (not  all  of  the  essential 
functions).  The  EEOC  noted  once  again 
that  the  DOL  rule  cited  to  the  entire 
body  of  the  ADA  regulations  in  the 
cross-reference  and  suggested  refining 
the  cite  to  the  specific  ADA  rule  that 
defines  "essential  functions"  (29  CFR 
1630.2(n)). 

This  section  was  intended  to  reflect 
that  an  employee  would  be  considered 
"unable  to  perform  the  functions  of  the 
position"  within  the  me%ning  of  the 
regulations  if  the  employee  could  not 
perform  any  one  (or  more)  of  the 
essential  functions  of  the  job  held  by  the 
employee  at  the  time  the  need  for  FMLA 
leave  arose,  and  the  final  rule  is  so 
clarified  (in  §§  825.115  and  825.306). 
EEOC's  recommendation  to  cite  to  the 
specific  ADA  rule  defining  "essential 
functions"  has  also  been  adopted.  The 
cite  has  been  so  revised,  to  make  it  clear 
that  reasonable  accommodation  is 
irrelevant  for  purposes  of  FMLA. 

The  relationship  between  FMLA's 
leave  provisions  and  other  laws  like  the 
ADA  and  State  workers'  compensation 
laws  is  addressed  under  Title  IV  of  the 
FMLA  and  in  Subpart  G  of  the  FMLA 
regulations  (§§  825.700-825.702).  As 
will  be  discussed  further  in  connection 
with  §§825.701  and  825.702  below. 
FMLA  entitles  an  employee  to  take  up 
to  12  weeks  oi  job-protected  leave,  from 
the  position  of  employment  of  the 
employee  when  the  employee  gives 
notice  or  when  leave  commences 
(whichever  is  earlier),  for  a  serious 
health  condition  that  makes  the 
employee  unable  to  perform  any  one  of 
the  essential  functions  of  the  employee's 
position  (the  position  held  by  the 
employee  when  tlie  notice  was  given  or 
the  leave  commenced).  FMLA  also 
entitles  such  an  employee  to  be  restored 
to  that  same  position  of  employment 
(the  one  held  by  the  employee  when 
notice  was  given  or  the  leave 
commenced),  or  to  an  equivalent 


position  with  equivalent  employm«!nt 
benefits,  pay.  and  other  terms  and 
conditions  of  employment.  Under  these 
statutory  terms,  if  an  employee  qualifies 
under  FMLA  for  job-protected  leave,  the 
employee  may  not  be  forced,  before  the 
employee's  FMLA  job-protected  leave 
entitlement  has  expired,  to  return  to 
work  in  a  "light  duty"  [i.e.,  an  unequal, 
modified,  or  restructured)  position, 
instead  of  continuing  FMLA  leave  until 
the  entitlement  has  been  exhausted.  To 
do  so  would  violate  an  employee's  job- 
protected  rights  to  be  restored  to  the 
same  o/an  equivalent  position. 
Furthermore,  the  circumstances  in 
which  an  employer  is  permitted  to  place 
an  employee  in  an  alternative  position 
are  explicitly  addressed  in  the  Act 
(§102fb)(2)). 

Regarding  the  comment  that  workers 
compensation  benefits  may  be 
suspended  if  an  employee  refuses  a  light 
duty  assignment,  we  do  not  interpret  tiie 
FMLA  as  prohibiting  that  result  under 
applicable  State  workers'  compensation 
statutes.  In  our  view,  where  an 
employee  is  injured  on  the  job  and  the 
injury  also  results  in  a  serious  health 
condition  that  makes  the  employee 
unable  to  perform  any  one  of  the 
essential  functions  of  the  employee's 
position  within  the  meaning  of  FMLA, 
the  employee  effectively  qualifies  for 
both  workers'  compensation  benefits 
and  job-protected  leave  under  the 
FMLA.  "This  would  mean  that,  in 
addition  to  the  employee  receiving 
payments  from  the  workers' 
compensation  fund  for  replacement  of 
lost  wages,  the  employer  would  be 
obligated  to  maintain  (at  least  until  the 
employee's  F'MLA  leave  entitlement  is 
exhausted)  any  of  the  employee's  pre- 
existing health  benefits  coverage  under 
the  same  terms  and  conditions  as  if  the 
employee  had  continued  to  work.  If.  as 
part  of  the  workers'  compensation  claim 
process,  the  employee  is  offered  a 
medically-approved  "light  duty" 
assignment,  the  employee  may  decline 
the  assignment  offer  and  instead  choose 
to  begin  or  continue  to  exercise  FML.A 
rights  and  remain  on  leave  for  the 
remaining  portion  of  the  employee's 
FMLA  leave  entitlement.  As  discussed 
in  §  825.220(d).  if  the  employee  freely 
accepts  the  "light  duty"  assignment 
offer  in  lieu  of  FMLA  leave  or  returns 
to  work  before  exhausting  his  or  her 
FMLA  leave  entitlement,  the  employee 
would  retain  his  or  her  right  to  the 
original  or  an  equivalent  position  until 
12  weeks  have  passed,  including  all 
FMLA  leave  taken  that  year.  At  the 
conclusion  of  the  12-week  period,  if  the 
employee  is  not  able  to  perform  the 
essential  functions  of  the  original 


position,  the  employee's  right  to 
restoration  ceases.  "The  relationship 
between  Slate  workers'  compensation 
laws  and  FMLA  will  be  discussed  in 
further  detail  in  conneclion  with 
4^825.702. 

It  should  be  noted  that  FMLA  does 
not  modify  or  affect  any  law  prohibiting 
discrimination  on  the  basis  of  di.sability. 
such  as  the  ADA.  Thus,  if  a  "qualified 
individual  with  a  disability"  within  the 
meaning  of  the  ADA  is  also  an  "eligible 
employee"  entitled  to  take  FMLA  leave, 
an  employer  has  multiple  compliance 
obligations  imder  both  the  ADA  and  the 
FMLA.  When  one  of  these  laws  offers  a 
superior  right  to  an  employee  on  a 
particular  issue,  the  employer  must 
provide  that  superior  right  to  the 
employee.  These  issues  will  be 
discussed  in  further  detail  in  connection 
with  §825.702. 

This  section  is  also  revised  to  make  it 
clear,  as  stated  in  the  legislative  history 
and  in  the  preamble  to  the  Interim  Final 
Rule,  an  employee  who  is  absent  to 
receive  medical  treatment  for  a  serious 
health  condition  is  unable  to  pi>rfonn 
the  essential  functions  of  the  employee's 
job  while  absent  for  treatment. 

Needed  To  Care  for  a  Familv  Member 
(S  825.116) 

An  eligible  employee  may  take  FMLA 
leave  "in  order  to  care  for  "  an 
immediate  family  member  (spouse,  son. 
daughter,  or  parent)  with  a  serious 
health  condition.  This  section,  in 
discussing  what  was  meant  by  "needed 
to  care  for"  a  family  member,  provided 
that  both  physical  and  p.sychologi;;al 
f  are  or  comfort  were  contemplated 
under  this  provision  of  FMLA.  Giant 
Food.  Inc.  recommended  that  a 
distinction  be  made  between  physical 
and  psychological  care  and  super\-isory 
care,  suggesting  also  that  reasonable 
efforts  should  be  made  by  em.ployees  to 
develop  alternate  day  care  plans  in  the 
event  of  a  childhood  illness  to  lessen 
the  impact  that  excessive  absenteeism 
can  have  on  an  employer's  operations. 
The  Ohio  Public  Employer  Labor 
Relations  Association  objected  to 
allowing  FMLA  leave  solely  to  provide 
psychological  comfort  for  a  family 
member  rather  than  actual  physical 
assistance  and  care,  and  sugges'ed  that 
employers  should  ha\c  discretion  to 
consider  wiiether  other  care  is  being 
provided  to  the  faini'v  member  through 
health -care  sen'ices  as  well  as  other 
tainily  mcmlieis.  The  \Vonien's  Legal 
Defense  Fund.Coat^crtium  for  Citizens 
with  Disabilities.  Epilepsy  Foundation 
of  America,  National  Community 
Mental  Healthcare  Council,  and  United 
C'erebral  Palsv  Associations  objected  to 
the  reference  to  individuals  "receivin}' 


inpatient  care"  in  paragraph  (a),  because 
many  individuals  are  in  other 
situations,  such  as  in  the  home,  which 
require  this  type  of  care  and  assisiance 
from  family  members.  Several  of  these 
commenters  also  objected  to  use  of  the 
phrase  "seriously-ili"  as  too  limiting 
and  recommended  replacing  it  with  the 
statutory  tenn  "serious  health 
condition"  for  consistency  with  other 
sections  of  the  regulations.  Some  of 
these  commenters,  in  addition  to  the 
Food  and  Allied  Service  Trades,  also 
recommended  that  "spouse  "  be  added 
to  the  list  of  f.i.mily  members  in  this 
section. 

The  final  rule  has  been  revised  to  atld 
"spouse"  to  the  last  sentence  of 
paragraph  (a),  to  delete  "inpatient  care." 
and  to  replace  "seriously-ill  '  with 
""serious  health  condition."  No  further 
changes  have  been  made  in  response  to 
the  remaining  comments.  The  legislative 
history  clearly  reflects  the  intent  of  the 
Congress  that  providing  psychological 
care  and  comfort  to  family  members 
with  sarious  health  conditions  would  be 
a  legitimate  use  of  FMLA's  leave 
entitlement  provisions.  Because  FMLA 
grants  to  eligible  employees  the  absolute 
light  to  take  FMLA  leave  for  qualifying 
reasons  under  the  law.  employers  have 
no  discretion  in  this  area  and  cannot 
deny  the  legitimate  use  of  FMLA  leave 
for  such  purposes  without  violating  the 
prohibited  acts  section  of  the  statute. 
Sce§lC5ofFMLA. 

Medical  Need  for  Intermittent/Reduced 
Schedule  Leave  (§  825.1 17} 

FMLA  permits  eligible  employees  to 
take  leave  "intermittently  or  on  a 
reduced  leave  schedule  "  under  certain 
conditions.  Intermittent  leave  m.ay  be 
taJien  for  the  birth  of  a  child  (and  tc  care 
for  such  child)  and  for  the  placement  of 
a  child  for  adoption  or  foster  caie  if  the 
employer  and  employee  agree  to  such  a 
schedule.  Leave  for  a  serious  health 
condition  (tither  the  employee's  or 
family  member  s)  may  be  taken 
intermittently  or  on  a  reduced  leave 
schedule  when  "medically  necessary" 
(§  102(bj(l>  of  FMLA].  An\-mployer  may 
request  that  an  employee  support  an 
intermittent  leave  request  for  a  serious 
health  condition  with  certification  from 
the  health  care  provider  of  the  employee 
or  family  member  of  the  medical 
necessity  of  the  intermittent  leave 
schedule  and  its  expected  duration. 
Employees  must  make  a  reasonable 
effort  to  schedule  their  intermittent 
leave  that  is  foreseeable  besed  en 
planned  medical  treatments  so  as  not  to 
unduly  disrupt  the  employer's 
operations  (subject  to  the  approval  of 
the  he.ilth  care  p.^ovider).  and  employers 
may  assign  employees  temporarily  to 


alternative  positions  with  equivalent 
pay  and  benefits  that  better 
accommodate  such  recurring  periods  of 
intermittent  leave.  (See  also  §825.203.) 

The  Employee  Assistance  Professional 
Association,  Inc.  commented  that  no 
rationale  was  provided  for  why 
intermittent  leave  or  reduced  leave 
schedules  are  not  available  to  an 
employee  seeking  to  take  leave  to  care 
for  a  family  member.  Intermittent  leave 
to  care  for  an  immediate  family  member 
is  allowed,  as  discussed  in  §825.115. 

The  Women's  Legal  Defense  Fund 
recommended  that  the  regulatio.ns  state 
e.xplicitly  that  the  determinatvon  oi 
medical  necessit)'  for  intermitieiu  or 
reduced  leave  schedules  is  made  cnly 
by  the  health  care  provide.--  of  the 
employee,  in  consuitaiion  with  the 
empicyee.  The  Department's  medical 
certiiication  form,  as  discussed  in 
§  825.306,  is  the  vehicle  for  obtaining 
certification  of  the  medical  necessity  of 
inter.Tiittent  leave  or  leave  on  a  reduced 
leave  schedule,  and  such 
determinations  are  made  e.xclusively  by 
the  health  care  provider  of  the  employee 
or  employee's  family  member  (subject  to 
an  employer's  right  to  request  a  second 
opinion  at  its  own  expense  if  it  has 
reason  to  doubt  the  validity  of  the 
certification  provided). 

HCMF  (long  term  care  facilities) 
questioned  what  reasonable  efforts  iire 
required  by  employees  to  consult  with 
tlie  employer  and  attempt  to  .<;chedule 
intermittent  leave  so  as  not  to  unduly 
disrupt  the  employer's  operations. 
Cincinnati  Gas  &  Electric  Company 
suggested  that  it  .vouid  be  reasonable 
for  an  employer  to  request  that  an 
employee  attempt  to  scheduie  planned 
medical  treatment  outside  normal  work 
hours.  The  Equal  Employment  .\dvisory 
Council  recommended  the  rules  state 
that  an  employer  may  deny  intermitumt 
or  reduced  leave  schedules  when  the 
reason  for  the  leave  can  be 
accommodated  during  non-woric  hi)urs. 
because  the  need  for  leave  in  such 
circumstances  is  not  "medically 
necessary."  Gray.  Harris  A  Robinson 
asked  what  would  constitute  an  undue 
disruption,  if  it  were  analogous  to 
ADA  s  "undue  hardship  '  standard,  and 
to  what  extent  could  an  employer  deny 
the  leave.  The  Chamber  of  Commerce  of 
the  USA  al.so  recommended 
clarifications  in  the  rules  of  the  impact 
of  an  employee's  faiiure  to  satisfy  th«» 
obligation  to  avoid  disruptions  to  the 
cmplover's  operations. 

As  discussed  in  Jj§ 825.302  (e)  ami  (0. 
the  employee  and  employer  shoulii 
attempt  to  work  out  a  schediili;  which 
meets  the  employee's  FMLA  leave  n»^«Mis 
without  unduly  disrupting  the 
omplovers  operations.  Thi!  ultiniatr 
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of  the  leave  schedule, 
always  remains  subject  to  the 
of  the  health  care  provider  and 
ule  established  for  the  planned 
treatments.  It  should  be  noted 
this  section,  the  health  care 
either  already  has,  or  will, 
the  medical  necessity  for  the 
leave  schedule:  it  is  a 
i  site  for  the  leave.  Thus,  denial 

e  would  be  out  of  the 
.  Even  delay  of  the  leave  would 
priate  unless  the  health  care 
agreed  to  reschedule  the 
treatments.  What  would  be  a 
i  ble  effort"  by  the  employee  and 
disruption"  of  the 
s  operations  are  fact-specific 
:ase.  Requesting  that  an 

attempt  to  schedule  planned 
treatments  outside  the  normal 
when  scheduling  them 
V  rork  hours  would  not  unduly 
he  employer's  operations 
be  "reasonable"  or  consistent 
's  requirements. 
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Definition  of  "Health  Care  Provider' 
(§825.1   8) 
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entitles  eligible  employees  to 
e  for  a  serious  health  condition 
r  the  employee  or  an  immediate 
ember).  "Serious  health 

is  defined  to  include  an 
Iness,  impairment,  or  physical 
1  condition  involving  either 
care  or  "continuing  treatment 
care  provider."  In  addition, 
medical  certification  provisions 
employer  to  request  that  leave 
oils  health  condition  "*   *   *  be 
by  a  certification  issued  by 
care  provider  '   *   *"ofthe 
or  family  member.  Section 
the  Act  defines  "health  care 
'  as  a  doctor  of  medicine  or 
y  authorized  in  the  State  to 
medicine  or  surgery  (as 
ate)  or  "any  other  person 
led  by  the  Secretary  (of  Labor] 
apable  of  providing  health  care 


■eviewing  definitions  under 
irograms,  including  rules  of  the 

of  Personnel  Management 
icare,  DOL  developed  FMLA's 

definition  of  "health  care 
"  by  beginning  with  the 
n  of  "physician"  under  the 
Employees'  Compensation  Act 
8101(2)).  which  also  includes 
dentists,  clinical 
s,  optometrists,  and 
prictors  (limited  to  treatment 
consistiig  of  manual  manipulation  of 
the  spir  e  to  correct  a  subluxation  as 
demons  trated  by  X-ray  to  exist) 
authori;  ;ed  to  practice  in  the  State  and 
perforn  ing  within  the  scope  of  their 


practice  as  defined  under  State  law,  and 
by  adding  nurse  practitioners  and  nurse- 
midwives  (who  provide  diagnosis  and 
treatment  of  certain  conditions, 
especially  at  health  maintenance 
organizations  and  in  rural  areas  where 
other  health  care  providers  may  not  be 
available)  if  performing  within  the 
scope  of  their  practice  as  allowed  by 
State  law.  Finally,  the  definition 
included  Christian  Science  Practitioners 
to  reflect  the  Congressional  intent  that 
such  practitioners  be  included  (as 
expressed  in  colloquies  on  the  floors  of 
both  the  House  and  Senate,  and  as 
reflected  in  the  Committee  report 
accompanying  Title  II  of  FMLA 
applicable  to  Federal  civil  service 
employees). 

Fifty-seven  commenters  submitted 
views  on  the  regulatory  definition  of 
"health  care  provider."  Most  advocacy 
groups  and  various  trade  and 
professional  associations  viewed  the 
definition  as  too  restrictive  and 
suggested  that  it  be  expanded  to  include 
a  broad  range  of  additional  providers  of 
health  care  and  related  services. 

Federally  Employed  Women  and  the 
Women's  Legal  Defense  Fund  noted  that 
OPM's  definition  for  Federal  civil 
service  employees  under  Title  II  of 
FMLA  includes  those  providers 
recognized  by  the  Federal  Employee's 
Health  Benefits  Program,  and  suggested 
a  similar  approach  be  used  by  DOL  for 
Title  I.  They  contended  that  including 
any  providers  covered  by  the  employers 
health  insurance  plan  avoids  confusion 
as  to  whether  the  services  would  be 
reimbursed  and  ensures  ease  of 
administration. 

Alabama  Power  Company  (Balch  & 
Bingham)  considered  the  definition  as 
written  too  broad  and  suggested  EXDL 
follow  the  lead  of  the  States  with 
FMLA-type  laws,  confining  the 
definition  to  doctors  and  osteopaths. 
The  ERISA  Industry  Committee  felt  that 
employers  should  not  be  required  to 
recognize  service  providers  not 
recognized  by  their  health  plans. 
Burroughs  Wellcome  Company 
suggested  that  Christian  Science 
Practitioners  not  be  included. 

The  American  Association  for 
Marriage  eind  Family  Therapy,  14  State 
Associations  for  Marriage  and  Family 
Therapy.  Teton  Youth  &  Family 
Services,  and  the  Women's  Legal 
Defense  Fund  suggested  that  marriage 
and  family  therapists  be  included  in  the 
definition.  Fourteen  organizations 
(American  Board  of  Examiners  in 
Clinical  Social  Work;  California  Society 
for  Clinical  Social  Work;  Catholic 
Charities,  Inc.;  Council  on  Social  Work 
Education;  the  Maryland,  Mississippi, 
New  Hampshire,  New  York  State,  Ohio, 


Rhode  Island,  Texas  and  Utah  Chapters 
of  the  National  Association  of  Social 
Workers;  Women's  Legal  Defense  Fund: 
and  9  to  5,  National  Association  of 
Working  Women),  the  Personnel 
Department  of  the  City  of  Newport 
News,  and  five  Members  of  Congress 
recommended  that  "clinical  social 
workers"  be  added  to  the  definition  of 
"health  care  providers."  In  addition, 
436  cards/letters  (generally  uniform  in 
style  and  content)  were  received  from 
practicing  social  workers  also  urging 
that  "clinical  social  workers"  be  added. 

The  Consortium  for  Citizens  with 
Disabilities,  Epilepsy  Foundation  of 
America,  and  United  Cerebral  Palsy 
Associations  suggested  that  the 
regulations  include  providers  of 
specialized  health-related  services  for 
the  disabled,  health  care  providers 
licensed  by  States  or  accredited  by 
national  certification  organizations,  a 
non-exclusive  list  of  types  of  providers 
(whether  or  not  licensed  or  accredited), 
and  a  procedure  for  applying  to  DOL  to 
add  "emerging"  health  care  provider 
services.  The  Service  Employees 
International  Union  also  supported 
flexibility  in  the  regulations  to  include 
other  types  of  providers  of  services  as 
new  roles  evolve  with  changes  in  the 
health  care  system. 

The  American  Academy  of  Physician 
Assistants,  Community  Legal  Services. 
Inc.,  Equal  Rights  Advocates,  Hospital 
Council  of  Western  Peimsylvania.  9  to  5. 
National  Association  of  Working 
Women,  and  Older  Women's  League 
recommended  that  physician  assistants 
be  included.  The  National  Acupuncture 
and  Oriental  Medicine  Alliance 
recommended  including  Acupuncturists 
and  Oriental  Medicine  Practitioners. 
Employee  Assistance  Professional 
Association,  Inc.  recommended  that 
Certified  Employee  Assistance 
Professionals  be  recognized  as 
"providers"  capable  of  making 
determinations  of  whether  an  employee 
is  able  to  work  or  unable  to  return  to 
work. 

The  American  Chiropractic 
Association  and  William  M.  Mercer.  Inc. 
objected  to  the  parenthetical  phrase 
concerning  chiropractors  that  limited 
treatment  to  manual  manipulation  of  tho 
spine  to  correct  a  subluxation 
demonstrated  by  X-ray  to  exist.  The 
American  Psychological  Association 
recommended  replacing  "clinical 
psychologist"  with  "doctorally  trained 
psychologist  whose  scope  of 
competence  includes  clinical 
activities." 

The  American  Psychiatric  Associatidi; 
suggested  that  a  distinction  should  \h- 
maintained  between  doctors  of 
medicine  or  osteopathy  and  non- 


phvsician  health  care  professionals,  and 
tluit  certification  for  intenniltcnt  or 
reduced  leave  schedules  should  be 
a(.»:optod  only  from  doctors  of  medicine 
or  osteopathy,  not  non-physician  hi?alth 
care  providers.  The  Consortium  for 
Citizens  with  Disabilities,  on  the  other 
hand,  suggested  that  tlie  meiiii  al 
certification  form  be  revised  so  that  it 
does  not  appear  that  only  a  medical 
doctor  or  osteopath  can  sipn  oft  uihlhe 

form. 

CKdifornia  Rural  Legal  Assistance. 
Inc.,  Equal  Rights  Advociites.  and 
William  M.  Mercer,  Inc.  recommended 
that  foreign-certified  or  foreign-li<  fused 
iH^alth  care  providers  should  be 
recognized  under  FMLA.  to  .ici-ount  for 
the  fact  that  many  workers'  parents, 
spouses  or  children  do  not  reside  in  the 
U.S.  or  that  such  family  members  may 
liocome  ill  while  abroad.  (California 
Rural  Legal  Assistance,  inc.  staled  that 
many  U.S.  residents  rely  on  Mexican 
doctors  for  health  care.) 

The  law  firm  of  Fisher  &  Phillips 
recommended  that  DOL  delay 
exercising  its  authority  to  designate 
luialth  care  providers  until  there  is  an 
opportunity  to  determine  the  impact  on 
the  President's  healtii  care  proposal. 

After  giving  careful  considerarion  to 
the  numerous  sugvjestions  for  changes  in 
the  definition  of '  health  care  provider." 
we  have  revised  the  final  rule  in  the 
f()llo%ving  respects.  The  definition  will 
l)e  «!xpanded  to  include  any  health  (jare 
provider  that  is  recognized  by  the 
employer  or  accepted  by  die  proup 
health  plan  (or  equivalent  program)  of 
the  employer.  To  the  extent  that  the 
employers  or  the  employers"  group 
health  pliuis  recognize  any  such 
individuals  for  certification  of  the 
existence  of  a  health  condilicm  to 
substantiate  a  claim  for  health  care  aiul 
related  services  that  are  provided,  they 
would  be  included  in  the  revised 
(U;finiti(m  of  "heaUh  care  provider  "  for 
purposes  of  FMLA.  Clinici  1  social 
workers  will  also  be  included  because 
our  review  reveals  Uiat  they  ^n- 
oidinarily  authorized  to  diapnosc  an<i 
treat  without  supervision  unii»-r  State 
law.  Physician's  assistants  are  not 
included  as  health  care  providers  under 
the  r»?gulations  because  the\  an' 
ordinarily  only  permitted  to  practice 
under  a  doctor's  super\  ision.  An 
emplovee,  however,  may  receive 
tre;itment  by  a  physician's  assistant  or 
other  heahh  care  jjrofessional  under  the 
supervision  of  a  doctor  or  other  heahh 
care  provider  without  first  seeing  the 
health  care  provider  and  obtaining  a 
relerral.  In  addition,  any  services 
rei:ognized  by  the  plan  which  are 
liirnished  as  a  result  of  a  referral  while 
muier  the  continuing  supervision  of  a 


healthcare  provider  would  tjuaiily  ;is 
medical  treatment  lor  purposes  of 
FMLA  leave  (see  §825.114{c)li:)(i){A)). 


IJ.  Suhpart  B.  §§825.200-825.220 
Amount  of  Leave  (1^825.200) 

Employers  must  choose  from  among 
four  options  a  single  unifonn  method 
for  calculating  the  12-month  period  for 
determining  "12  workweeks  of  leave 
during  any  12-month  period.  "  The 
choice  of  options  was  intended  to  give 
maximum  flexibility  for  ease  in 
administering  FMLA  in  conjunction 
with  other  ongoing  employer  leave 
plans,  given  that  some  employers 
establish  a  "leave  year"  and  because  of 
State  laws  that  may  require  a  particular 
result. 

The  California  Department  of  Fair 
Employment  and  Housing 
recommended  this  section  include 
cautionary  advice  to  employers  that  the 
availability  of  options  may  be  limited  by 
State  law  (the  California  Family  Rights 
Act  starts  the  12-month  period  with  the 
date  the  employee  first  uses  qualifying 
leave).  William  M.  Mercer,  Inc. 
questioned  whether  State  family  leave 
laws  would  control  the  employer's 
administration  of  FMLA.  and  also 
whether  leave  accrues  under  the 
backward  rolling  method  on  a  daily 
basis.  The  State  of  New  York's 
Department  of  Civil  Service  and  the 
State  of  Nevada's  Department  of 
Personnel  recommended  that  each 
agency  or  department  within  a  State 
government  be  allowed  to  select  a 
separate  (i.e..  different)  12-month 

period. 

The  State  of  South  Carolina's  Division 
of  Human  Resource  Management,  the 
State  of  South  Dakota's  Bureau  of 
Personnel,  and  the  Edison  Electric 
Institute  recommended  provisions  be 
added  to  limit  the  amount  of  FMLA 
leave  available  to  an  employee  for  the 
birth  or  adoption  of  a  child  to  a  single 
12-week  period  per  event  [e.g.,  under 
the  calendar  year  method,  an  employee 
who  adopts  or  gives  birth  to  a  child  late 
in  the  year  would  not  be  entitled  to  take 
additional  leave  in  the  second  calendar 
year  period  because  of  the  adoption  or 
birth  of  that  child).  Similarly.  Cincinnati 
Cas  and  Electric  Company 
recommended  the  final  rules  prohibit  an 
emplovee  from  receiving  24  weeks  of 
protected  leave  for  a  single  FMLA- 
covercd  event  (e.g..  where  the  initial  12- 
week  absence  ends  at  the  same  time  the 
next  annual  12-vveek  allotment  begins). 
(See  also  tlie  discussion  of  similar 
comments  received  on  the  section  that 
follows.  *)  825.201.) 

The  Women's  Legal  Defen.se  Fimd 
ret  ommendcd  that  DOL  explicitly 


tlefine  the  method  r.itherthan  allowing 
emplover  ch«)ices.  to  prevent 
manipulation,  and  suggeste<l  the  peritwi 
be  calculated  as  the  12-numth  perinrl 
following  conunencement  of  an 
emplovce's  first  FMLA  leave 
(S  825.200(b)(3)).  If  choices  an-  allowed, 
they  urge  that  the  12-month  period 
rolling  backwiu-d  method  (paragraph 
(1))(4))  be  rejected  because  it  curiis 
employee  flexibility  and  is  conhising  to 
diem,  the  American  Federation  of 
Teachers/National  Education 
/\ssociation  concurred  with  WI.DF's 
comments.  The  AFL-CIO  .-md  Service 
Employees  International  Union 
submitted  similar  views.  (SF.IU  also 
suggested  clarifying  Uiat  employers  may 
not  switc  h  methotls  to  deny  employes 
leave,  and  that  such  action  would 
violate  FMLA's  anti-interferenre 
provisions.)  The  L'nited  Papenvorkers 
International  Union  suggested  that  the 
12-month  period  be  calculateii  by  using 
each  individual  eniplovees  .suniversary 
date,  as  employees  are  not  eligible  until 
thev  have  worked  for  at  least  12  months, 
and  this  would  prevent  employers  from 
manipulating  the  12-month  period  to 
avoid  FMLA  obligations. 

Fisher  &  Phillips  suggested  that  the 
regulations  refer  to  the  12-month 
"rolling  period"  as  the  defanh  method 
for  employers  that  have  not  designatml 
a  12-month  period. 

The  Society  for  Human  Resoun;t! 
Management  questioned  whether  the 
12-week  entitlement  was  for  each 
separate  reason  specified  under  FM1.A 
(12  weeks  for  childbirth,  plus  12  weeks 
for  a  sick  parent,  plus  12  weeks  for  the 
employee's  senous  health  condition. 
etc..  all  in  the  same  12-month  period), 
or  for  all  reasons  (total  for  all  events  in 
a  12-month  period  limited  tii  12  wtM-ks). 
This  commenter  also  questioned 
whether  an  employer  must  allow  an 
employee  to  return  to  work  early  in  the 
situation  where  the  employee  re<iuesled 
12  weeks  of  leave  and.  threi?  weeks  into 
the  leave,  the  employt*  asks  to  n^tum  ti» 

work. 

Blai  k.  MrCuskey.  Sounrs  it  Arbaugh 
stated  that  employees  of  employers  who 
selected  the  calendar  year  should  be 
entitled  to  only  five  weeks  of  FMLA 
leave  lor  the  oeriod  between  Auf^ust  "v 
1993.  and  December  31.-19y3.  The 
Depanment  carmot  agree  with  this  line 
of  reasoning,  which  would  suggest  that 
emplovees  of  employers  who  sel-nt  the 
calendar  vear  would  be  entitled  to  less 
leave  other  employees.  Nor  do  wt^ 
believe  that  Congress  intended  that  an 
emplovee  be  entitled  to  one  week  oi 
leave  for  each  remaining  month  of  tht- 
year  after  eligihilitv  is  established. 

The  final  rule  has  been  clarifit^d  in 
respniKSH  tiisevcial  of  the  r<ininients 
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The  rule  notes  that  an 
may  be  unable  to  choose  one 
...  among  the  available 
options  if  a  particular  method 
by  a  State  family  leave  law. 
ird,  employers  operating  in 
^tates  with  differing  State 
leave  provisions 
.,  12-month  calculation  must 
method  required  by  the  State 

a  conflict  with  State  law. 
must  select  a  single,  uniform 
'ring  its  entire  workforce, 
must  inform  employees  of 
,( able  method  for  determining 
entitlement  when 
employees  of  their  FMLA 
n  employer  fails  to  designate 
methods,  employees  will  be 
I  calculate  their  leave 
under  whichever  method  is 

to  them.  The  employer 

would  subsequently  be  able 
a  choice  prospectively,  but 
B  to  follow  the  rule  for 
wishing  to  change  to  another 
[i.e.,  give  60  days  notice  to 

,  and  employees  retain  the 
of  12  weeks  of  leave  under 
.  method  yields  the  greatest 
employees  during  the  60-day 
.  period). 
( letermining  the  amount  of 

taken,  a  holiday  occurring 
veek  of  FMLA  leave  has  no 
week  is  still  counted  as  a 
^MLA  leave.  If  however,  the 
s  activities  temporarily  cease 
more  weeks  and  employees 
are  not  expected  to  report  for 
,  a  school  that  closes  two 
the  Christmas  and  New  Year 
for  the  simimer  vacation;  a 
closes  two  weeks  for  repairs 
.ig),  the  days  on  which  the 
's  activities  have  ceased  do  not 
an  employee's  FMLA 


(r 


gi  linst  i 
entitlement. 


r  filing  backward"  method  is  a 
of  the  12-month  period  that 
aily  (i.e.,  as  each  new  day  is 
the  12-month  period,  one  day 
nonths  ago  is  eliminated), 
ny  comments  were  received 
this  method,  it  has  been 
as  one  of  the  available  options 
is  the  one  method  that  most 
racks  the  statutory  language. 
12-month  period  is 
,  an  employee's  FMLA  leave 
is  limited  to  a  total  of  up  to 
of  leave  in  that  1 2-month 
any  and  all  reasons  that 
taking  leave  under  FMLA.  If 
selects  the  calendar  year  as 
nionth  period,  there  is  no 

under  the  statutory  language 
]  in  employee's  entitlement  to  a 
'  concept.  (This  would  be 


ent 


akin  to  saying  that  if  an  employee  under 
the  calendar  year  method  suffered  a 
heart  attack  in  the  month  of  December, 
that  employee  would  no  longer  qualify, 
once  the  new  year  arrived,  to  take 
FMLA  leave  for  that  serious  health 
condition.  We  ardently  reject  this 
strained  interpretation.)  The  only 
limitation  the  Act  places  on  an 
employee's  taking  FMLA  leave  in  a 
subsequent  12-month  period  to  care  for 
a  newborn  or  newly-adopted  child  is 
that  the  entitlement  to  leave  for  such 
purposes  expires  12  months  after  the 
date  of  the  birth  or  placement. 

If  an  employee  begins  a  requested  12- 
week  leave  of  absence  and,  three  weeks 
into  the  leave,  asks  to  return  to  work 
earlier  than  originally  planned,  the 
employer  is  obligated  to  promptly 
restore  the  employee.  An  employee  may 
only  take  FMLA  leave  for  reasons  that 
qualify  under  the  Act,  and  may  not  be 
required  to  take  more  leave  than  is 
necessary  to  respond  to  the  need  for 
FMLA  leave.  If  circumstances  change 
and  the  employee  no  longer  has  a  need 
for  FMLA  leave  (which  could  include  a 
parent's  changed  decision  not  to  stay 
home  with  a  newborn  child  as  long  as 
originally  planned),  the  employee's 
FMLA  leave  is  concluded  and  the 
employee  has  an  absolute  right  under 
the  law  to  be  promptly  restored  to  his 
or  her  original  or  an  equivalent  position 
of  employment.  This  view  does  not 
mean  that  employees  do  not  also  have 
obligations  to  provide  notice  to  the 
employer  of  such  changing 
circumstances.  If  an  employee's  status 
changes  and  the  employee  is  able  to 
return  to  work  earlier  than  anticipated, 
the  employee  should  give  the  employer 
reasonable  advance  notice,  generally  at 
least  two  working  days.  This  is 
addressed  in  §  825.309(c).  An  employer 
may  also  obtain  such  information 
through  periodic  status  reports  on  the 
employee's  intent  to  return  to  work. 

Conclusion  of  Leave  for  Birth  or 
Adoption  (§825.201) 

Under  §  102(a)(2)  of  FMLA,  an 
employee's  entitlement  to  leave  for  a 
birth  or  placement  of  a  son  or  daughter 
"shall  expire  at  the  end  of  the  12-month 
period  beginning  on  the  date  of  such 
birth  or  placement"  (emphasis  added). 
This  section  of  the  regulations  repeated 
the  statutory  terms  with  the  added 
quahfications  that  State  law  may 
require,  or  an  employer  may  permit,  a 
longer  period;  any  such  FMLA  leave, 
Ijowever.  must  be  concluded  within  this 
statutory  12-month  period. 

The  Los  Angeles  County  Metropolitan 
Transportation  Authority  recommended 
this  section  be  revised  to  state  clearly 
that  leave  for  the  birth  of  a  child,  or 


placement  of  a  child  with  the  employee 
for  adoption  or  foster  care,  must  be 
initiated  and  completed  within  12 
months  after  the  birth  or  placement. 
Nationsbank  Corporation  (Troutman 
Sanders)  stated  that  the  termination  date 
for  an  employee's  entitlement  to  leave 
under  this  section  should  occur  12 
months  after  the  first  FMLA  leave  is 
taken  in  connection  with  the  event, 
rather  than  12  months  after  the  date  of 
birth  or  placement,  suggesting  this 
approach  would  be  rfiore  consistent 
with  other  regulatory  provisions 
allowing  such  leave  to  begin  before  the 
actual  date  of  birth  or  placement. 
(Othenvise,  they  suggest,  the  12  weeks 
of  leave  could  be  spread  over  a  period 
greater  than  the  12-month  period 
provided  by  FMLA's  requirements.) 

The  Employers  Association  of  New 
Jersey  questioned  whether  a  provision 
under  the  New  Jersey  law  that  requires 
leave  to  commence  (but  it  need  not 
conclude)  within  one  year  of  the  date  of 
birth  would  prevail  over  the  FMLA. 
The  Women's  Legal  Defense  Fund 
considered  the  language  in  this  section 
of  the  regulations  too  restrictive, 
suggesting  it  removes  scheduling 
flexibility  for  employees.  WLDF 
suggested  replacing  "concluded"  with 
"begun"  (which,  thus,  would  read  like 
the  New  Jersey  law  cited  above). 

The  Chamber  of  Commerce  of  the 
USA  suggested  modifications  that 
would  limit  an  employee's  leave 
entitlement  to  a  single  12-week  period 
for  the  birth  or  placement  of  a  child,  to 
make  it  clear  that  an  employee  is  not 
entitled  to  "stack"  leave  periods  in 
connection  with  a  single  birth  or 
placement.  The  Association  of 
Washington  Cities  expressed  similar 
views. 

Our  review  of  the  statute  and  its 
legislative  history  in  the  context  of  the 
comments  received  has  confirmed  our 
initial  views  on  this  section.  The  statute 
clearly  states  that  the  entitlement  to 
leave  expires  at  the  end  of  one  year 
following  the  date  of  birth  or  placement 
of  the  child.  Thus,  the  leave  must  bo 
concluded  {i.e.,  completed)  within  the 
statutory  entitlement  period.  There  is  no 
authority  to  provide  by  regulation  that 
the  leave  need  only  begin  within  the 
statutory  12-month  period.  If  a  State 
provision  (as  is  the  case  in  New  Jersey) 
allows  for  a  longer  or  more  generous 
period,  the  more  generous  State 
provision  would  prevail  but  such  leave 
beyond  what  FMLA  requires  would  not 
count  as  FMLA  leave  (see  §  401(b)  of 
FMLA,  discussed  below  in  connection 
with  §825.701  of  the  regulations).  Thrri; 
is  no  authority  to  shorten  the  statutory 
12-month  period  under  the  regulations 
where  an  employee  begins  leavj;  for  tin 


birth  or  placement  prior  to  the  actual 
birth  of  placement.  Nor  is  there 
authority  to  limit  an  employee's 
entitlement  to  a  "per  event"  standard. 

Limitation  for  Spouses  Employed  by  the 
Same  Employer  (§  825.202) 

Section  102(f)  of  FTvlLA  specifically 
limits  the  total  aggregate  number  of 
workweeks  of  leave  to  which  an 
"eligible"  husband  and  wife  are  both 
entitled  if  they  work  for  the  same 
employer  to  12  workweeks  of  leave 
(combined  between  the  two  spouses)  if 
the  leave  is  taken  for:  (1)  the  birth  of  a 
child;  (2)  the  placement  of  a  child  for 
adoption  or  foster  care;  or  (3)  to  care  for 
a  sick  parent.  The  regulations  specified 
which  FMLA-covered  purposes  for 
taking  leave  were  subject  to  the  special 
limitation,  and  gave  examples  of  how 
the  limitation  would  apply  when  leave 
taken  during  the  12-month  period  is  for 
both  a  reason  subject  to  the  limitation 
and  one  that  is  not  (leave  for  an 
employee's  owti  serious  health 
condition,  and  "family"  leave  if  it  is  for 
care  of  a  spouse,  son.  or  daughter,  is  not 
subject  to  the  statutory  limitation). 

Twelve  comments  were  received  on 
this  section.  Many  commenters 
misunderstood  the  relationship  under 
the  statute  between  leave  taken  for  a 
reason  subject  to  the  combined  limit  of 
12  weeks,  and  leave  taken  for  reasons 
not  within  the  limitation.  Several 
commenters  took  issue  with  the 
reasoning  for  limiting  leave  entitlements 
for  spouses  employed  by  the  same 
employer.  Two  individuals  opposed  the 
limitations  as  being  discriminatory 
against  spouses. 

Martin,  Pringle,  Oliver,  Wallace  & 
Swartz  and  the  Virginia  Maryland 
Delaware  Association  of  Electric 
Cooperatives  both  noted  that  the 
regulations  provide  no  guidance  in 
connection  with  siblings  employed  by 
the  same  employer.  The  Society  for 
Human  Resource  Management  noted 
that  two  employees  living  together  but 
not  legally  married  can  each  take  12 
weeks  for  the  birth  or  placement  of  a 
child,  and  recommended  revising  the 
regulations  to  provide  that  the  12-week- 
total  limitation  would  also  apply  where 
both  parents  of  a  child  work  for  the 
same  employer.  The  Ohio  Public 
Employer  Labor  Relations  Association 
felt  that  employers  should  be  able  to 
limit  the  leave  of  spouses  for  the  care  of 
a  seriously-ill  child  for  the  same  reason 
spouses  are  limited  for  the  birth  or 
adoption  of  a  child.  George  Washington 
Ui;:versity  felt  that  care  for  a  seriously- 
ill  parent  should  entitle  each  spouse  to 
12  weeks  of  FMLA  leave.  Because 
FMLi\  does  no«  cover  care  of  a  parent 
in-law .  the  Women  Employed  Institute 


felt  that  both  the  husband  and  wife 
should  be  entitled  to  12  weeks  of  leave 
in  order  to  care  for  their  own  parent, 
just  as  they  are  entitled  to  12  weeks  of 
leave  for  their  own  illness. 

Fisher  &  Phillips  noted  that  when  a 
female  employee  takes  leave  for  the 
birth  of  a  child,  the  leave  may  have  a 
dual  purpose  under  FMLA.  One 
purpose  relates  to  the  employee's  own 
serious  health  condition  for  childbirth 
and  recovery  (§  102(a)(1)(D)  of  FMLA). 
The  other  relates  to  the  birth  and  care 
of  a  newborn  child  (§  102(a)(1)(A)  of 
FMLA).  They  recommended  revising  the 
rule  to  state  that  such  "dual  purpose" 
leave  would  always  be  treated  as  being 
subject  to  the  limitation  for  purposes  of 
the  husband  taking  FMLA  leave.  Fisher 
&  Phillips  suggested  further  that  the 
reference  in  the  Act  to  "parent"  must  be 
an  error,  that  the  word  "child"  must 
have  been  intended  (recommending 
such  a  revision  be  made  through 
regulatory  interpretation). 

According  to  the  legislative  history, 
the  limitation  on  leave  taken  by  spouses 
who  work  for  same  employer  is 
intended  to  eliminate  any  employer 
incentive  to  refuse  to  hire  married 
couples.  It  is  our  view  that  the  statutory 
provisions  must  be  interpreted  literally, 
and  we  do  not  agree  that  the  legislative 
result  is  an  error  that  should  be  altered 
by  regulation.  DOL  lacks  the  authority 
to  either  add  to,  or  subtract  from,  the 
circumstances  that  are  subject  to  the 
statutory  limitation  of  spouses  who 
work  for  the  same  employer.  The 
examples  given  in  the  regulation  have 
been  clarified  in  an  effort  to  reduce  the 
confusion  that  is  apparent  from  the 
comments  received  on  this  section  of 
the  regulations.  With  respect  to  the 
comment  by  Fisher  &  Phillips  on  "dual 
purpose"  leave,  FMLA  lacks  any  "  dual 
purpose"  co<fcept.  Further,  the  statutory 
limitation  must  be  applied  literally,  and 
only  to  leave  that  is  taken  for  a  purpose 
that  is  expressly  subject  to  the 
limitation.  Clearly  there  is  a  period  of 
disability  following  the  birth  of  a  child, 
as  explicitly  recognized  under  State 
pregnancy  disability  laws.  DisabiUty 
leave  recognized  under  such  State  laws 
for  the  birth  of  a  child  would  also  be 
considered  FMLA  leave  for  a  serious 
health  condition.  Such  leave,  for  one's 
own  serious  health  condition,  is  not 
subject  to  the  limitation  for  spouses  who 
work  for  the  same  employer.  Nor  does 
the  limitation  apply  to  unmarried 
parents  or  to  siblings  employed  by  the 
same  employer.  The  regulations  have 
been  clarified  in  response  to  the 
comments  received. 


Intermittent  and  Reduced  Leave 
Schedules  (§825.203) 

FMLA  permits  eligible  employees  to 
take  leave  "intermittently  or  on  a 
reduced  leave  schedule"  under  certain 
conditions.  Intermittent  leave  is  not 
available  for  the  birth  or  adoption  of  a 
child  unless  the  employee  and  employer 
agree  otherwise.  Subject  to  compliance 
with  FMLA's  "notice"  and  medical 
certification  provisions,  and  the  right  of 
an  employer  to  transfer  an  employee 
temporarily  to  an  alternative  position 
with  equivalent  pay  and  benefits  that 
better  accommodates  recurring  periods 
of  leave,  leave  for  a  serious  health 
condition  (either  the  employee's  or 
family  member's)  may  be  taken 
intermittently  or  on  a  reduced  leave 
schedule  when  medically  necessary. 

The  Women's  Legal  Defense  Fund  and 
the  Service  Employees  Intematicnal 
Union  commented  that  intermittent 
leave  should  be  permitted  to  accomplish 
a  placement  for  adoption  or  for  foster 
care  prior  to  the  actual  placement 
without  requiring  the  agreement  of  the 
employer.  Section  825.112(d)  of  the 
Interim  Final  Rule  provides  for  the 
taking  of  FMLA  leave  for  purposes  of 
adoption  or  foster  care  prior  to  the 
actual  placement  in  situations  when  the 
employee  may  be  required  to  attend 
counselling  sessions,  appear  in  court, 
etc.  UnUke  the  circumstances  in 
§  825.112(c)  which  provide  for  an 
expectant  mother  to  take  leave  prior  to 
the  birth  of  a  child  for  prenatal  care  or 
for  her  own  condition,  both  of  which  are 
specifically  identified  as  being  a  serious 
health  condition,  placement  for 
adoption  or  foster  care  is  not  so 
identified.  To  provide  intermittent  leave 
without  the  employers  agreement  prior 
to  the  actual  placement  would  be 
contrary  to  the  language  contained  in 
§  102(bj(l)  of  the  statute.  "In  General- 
Leave  under  subparagraph  (A)  (birth  of 
a  child)  or  (B)  (placement  for  adoption 
of  foster  carej  of  subseciion  (a)(1)  shall 
not  be  taken  by  an  employee 
intermittently  or  on  a  reduced  leave 
schedule  unless  the  employee  and  the 
employer  of  the  employee  agree 
otherwise."  We  are  unable  to  make  the 
suggested  change  in  the  Final  Rule. 

Fifteen  commenters,  including  public 
employers,  public  utilities,  educators, 
health  care  industry  employers  and 
manufacturers  urged  that  the  taking  of 
intermittent  leave  in  increments  of  one 
hour  or  less  was  too  burdensome.  Many 
recommended  that  leave  taken 
intermittently  should  be  limited  to  half- 
days  (four  hours)  or  full  days  as  a 
minimum.  The  legislative  history 
provides  that  only  the  time  actually 
taken  is  charged  against  the  employee's 
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entitlemeni  (Senate  Committee  on  Labor 
and  Humar  Resources  {S.  5),  Report 
103-3,  Jani  ary  27, 1993,  pp.  27  &  29). 
Otherwise,  the  statute  and  the 
legislative  listory  are  silent  regarding 
increments  of  time  related  to 
intermitten  leave.  In  providing 
guidance  oa  this  issue  in  the  Interim 
Final  Rule,  it  seemed  appropriate  to 
relate  the  ii  crements  of  leave  to  the 
employer's  own  recordkeeping  system 
in  accounti  ig  for  other  forms  of  leave  or 
absences.  Section  825.203(d)  tracks  that 
decision  an  d  provides  that  the 
employer's  established  recordkeeping 
system  con  rols  with  regard  to 
increments  of  FMLA  leave  of  less  than 
one  hour.  ('  "he  employer  may  not 
require  lea^  e  to  be  taken  in  increments 
of  more  tha  i  one  hour.)  The  guidance  in 
the  Interim  Final  Rule  continues  to  be 
appropriatf ;  otherwise  employees  could 
be  requ'red  to  take  leave  in  amounts 
greater  thai  necessary,  thereby  eroding 
the  12- wee] ;  leave  entitlement 
urmecessar  ly.  The  Final  Rule  will 
contain  the  same  g\udance;  however, 
this  sectior  will  be  clarified  to  provide 
explicitly  tl  lat  the  phrase  "one  hour  or 
less"  is  dis]  )ositive. 

Five  com  menters  expressed  concern 
that  an  em;  loyee  taking  intermittent 
leave  could  spread  the  12-week  leave 
entitlemeni  over  an  extended  period,  up 
to  the  full  1 2  month  leave  period.  The 
Equal  Emp  oyment  Advisory  Council 
suggests  thi  it  the  amount  of  intermittent 
leave  avaih  ble  be  limited  to  four  weeks 
of  the  12  w»ek  total  available  in  any  12 
months.  The  Kennedy  Memorial 
Hospitals  s  iggests  that  a  limit  of  six 
months  he  )laced  on  the  period  over 
which  intei  mittent  leave  can  be 
extended.  The  Koehler  Manufacturing 
Company  suggests  that  employees 
requesting  intermittent  leave  should  be 
eligible  for  b  shorter  time  period.  Care 
Providers  ol  Minnesota  point  out  there 
is  no  statutory  prohibition  for 
reasonably  limiting  the  period  of  time 
for  intenniltent  leave. 

The  statute  makes  no  provision  for 
limiting  th«  time  period  over  which  an 
employee  rjay  take  leave  intermittently 
or  on  a  redi  iced  leave  schedule.  To  the 
contrary,  §  102(b)(1)  of  the  statute 
provides  th  it  the  taking  of  such  leave 
""   "  *  sha  1  not  result  in  a  reduction  in 
the  total  an  lount  of  leave  to  which  the 
employee  i:(  entitled  under  subsection 
(a)  beyond  he  amount  of  leave  actually 
taken."  Aflur  due  consideration,  the 
Departmen  fmds  that  making  such  a 
change  woi  ild  be  contrary  to  the  statute 
and  the  inti  int  of  Congress. 

Blue  Croi  is  and  Blue  Shield  of  Texas, 
Inc.  asks  if  due  to  a  medical  certification 
an  employe  e  is  limited  to  working  eight 
hours  per  c  ay,  and  thus  is  unable  to 
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work  mandatory  overtime  hours,  may 
the  employee  be  subject  to  disciplinary 
action  or  may  the  employer  charge  the 
unworked  overtime  to  the  employee's 
FMLA  leave  entitlement.  The  question 
to  be  answered  would  be  whether  the 
employer's  policy  requires  the  taking  of 
other  forms  of  leave  [i.e.,  vacation  or 
sick  leave)  to  cover  unworked  overtime. 
The  taking  of  FMLA  leave  is  predicated 
on  the  employee's  normal  workweek 
(see  §825.205  of  the  Interim  Final  Rule). 
The  definition  of  reduced  leave 
schedule  in  §  101(9)  of  the  statute 
speaks  of  usual  niunber  of  hours  per 
workweek,  or  hours  per  workday 
(emphasis  added).  If  the  employee's 
usual  or  normal  workweek  is  greater 
than  40  hours  or  workday  is  greater  than 
eight  hours,  the  days  or  hours  the 
employee  does  not  work  may  be  charged 
against  the  FMLA  leave  entitlement  if 
the  absence  is  for  an  FMLA  qualifying 
reason.  If,  however,  the  overtime  is 
assigned/required  on  an  "as  needed" 
basis,  not  a  part  of  the  employee's  usual 
or  normal  work  time,  or  is  voluntary, 
the  unworked  overtime  may  not  be 
charged  to  the  employee's  FMLA  leave 
entitlement.  The  employee  is  not  subject 
to  disciplinary  action  for  being  unable 
to  work  overtime  as  a  result  of 
limitations  contained  in  a  medical 
certification  obtained  for  purposes  of 
FMLA. 

The  law  firm  of  Sommer  and  Barnard 
urges  that  an  employee  be  required  to 
furnish  evidence  satisfactory  to  the 
employer  that  periods  of  intermittent 
leave  requested  for  birth  or  placement  of 
a  child  before  the  actual  birth  or 
placement  will  be  used  for  the  required 
reason,  and  that  all  the  leave  requested/ 
approved  will  be  devoted  to  the 
purposes  for  which  the  employee  was 
eligible  for  such  leave.  The  Final  Rule 
has  been  amended  in  §  825.113(d)  to 
permit  an  employer  to  require 
reasonable  documentation  of  a  family 
relationship  for  purposes  of  FMLA 
leave.  It  would  be  unreasonable, 
however,  to  expect  an  employee  to 
predict  with  any  precision  the  amount 
of  leave  that  will  be  required  in 
conjunction  with  a  birth  or  placement 
when  time  spent  in  these  activities  is 
largely  outside  the  employee's  control 
(e.g.,  attorneys,  doctors,  the  courts, 
social  workers,  etc.).  The  possibility, 
moreover,  that  employees  would  lie  to 
their  employer  and  not  use  leave  for  the 
purposes  indicated  is  not  unique  to 
leave  taken  prior  to  the  birth  or 
placement  for  adoption  or  foster  care. 
Such  fraud  should  be  treated  like  any 
other  h^ud  in  connection  with  leave. 
See  also  §  825.312(g).  In  any  event, 
employer  permission  is  required  for  an 


employee  to  take  intermittent  FMLA 
leave  for  birth  (other  than  medically-   • 
necessary  leave)  or  placfement  for 
adoption  or  foster  care.  Consequently, 
the  suggested  change  will  not  be  made.  - 

Massmutual  Life  Insurance  Company 
recommends  that  reduced  schedule 
leave  and  intermittent  leave  for  personal 
medical  leave  should  be  limited  solely 
to  those  times  which  are  scheduled  for 
treatment,  recovery  from  treatment  or 
recovery  from  illness.  The  definition  of 
leave  which  may  be  taken  intermittently 
or  on  a  reduced  leave  schedule  basis  for 
an  employee's  ov\'n  serious  condition  or 
the  serious  health  condition  of  an 
immediate  family  member  has  been 
changed  in  §  825.203  of  the  Final  Rule 
to  incorporate  this  suggestion.  The 
employee  will  also  be  entitled  to  take 
leave  intermittently  or  on  a  reduced 
leave  schedule  for  periods  of  disability 
due  to  a  chronic  serious  health 
condition  or  to  provide  needed  care  for 
an  immediate  family  member  with  a 
serious  health  condition,  including 
psychological  care  when  such  care 
would  prove  beneficial  to  the  patient. 

Temporary  Transfers  to  Alternative 
Positions  (§825.204) 

If  an  employee  needs  to  take 
intermittent  leave  (e.g.,  for  medical 
treatment)  or  leave  on  a  reduced  leave 
schedule,  the  employer  may  temporarily 
transfer  the  employee  to  an  available 
alternative  position  for  which  the 
employee  is  qualified  and  which  better 
accommodates  recurring  periods  of 
leave  than  the  employee's  regular 
position.  The  alternative  position  must 
have  equivalent  pay  and  benefits:  it 
need  not  have  equivalent  duties.  The 
conditions  of  a  temporary'  transfer  may 
not  violate  any  applicable  collective 
bargaining  agreement  containing  higher 
standards  or  more  generous  provisions 
for  employees  than  those  required  by 
FMLA,  and  employers  must  observe  any 
other  applicable  standards  under 
Federal  or  State  laws  [e.g.,  the  ADA). 

As  the  legislative  history  explains, 
this  provision  was  intended  to  give 
greater  staffing  flexibility  to  employers 
by  enabling  them  temporarily  to  transfer 
employees  who  need  intermittent  leave 
or  leave  on  a  reduced  leave  schedule  to 
positions  more  suitable  for  recurring 
periods  of  leave.  At  the  same  time,  it 
ensures  that  employees  will  not  be 
penalized  for  their  need  for  leave  by 
requiring  that  they  receive  equivalent 
pay  and  benefits  during  the  temporary 
transfer.  Congress  anticipated  that  a 
reduced  leave  schedule  would  of^en  b«* 
perceived  as  desirable  by  employers 
who  would  prefer  to  retain  a  trained  and 
experienced  employee  part-time  for  the 
we?eks  that  the  employee  is  on  leave 


ratlier  than  hire  a  full-time  temporary 
replacement. 

The  Women  Employed  Institute  and 
Women's  Legal  Defense  Fund  suggested 
revisions  to  the  regulations  to  clarify 
that  temporary  transfers  should  last  only 
as  long  as  an  employee  needs  to  take 
leave  intermittently  or  on  a  reduced 
leave  schedule;  once  the  leave  need 
ends,  the  employer  must  then  restore 
the  employee  to  his  or  her  original  or  an 
equivalent  position. 

Kaiser  Permanente  questioned 
whether  an  employer  could  provide 
"pay  in  lieu  of  benefits"  if  that  is  the 
general  practice  for  employees  who 
work  less  than  20  hours  per  week. 
William  M.  Mercer,  Inc.  asked  if,  when 
a  full-time  employee  is  temporarily 
transferred  to  a  part-time  reduced  leave 
schedule,  and  part-time  employees  . 
ordinarily  have  either  reduced  health 
care  coverage  or  pay  higher  premiums, 
can  the  transferred  employee's  benefits 
be  similarly  reduced?  Van  Hoy, 
Reutlinger  &  Taylor  noted  that  an 
employer  is  required  to  maintain  the 
employee's  full-time  benefits  (e.g.,  life 
and  disability  insurance)  while  the 
employee  is  working  part-time  on 
intermittent  leave  but  questioned,  where 
such  policies  are  based  on  pay,  whether 
the  employer  may  reduce  such 
benefits — if  not,  the  regulations  should 
contain  a  stronger  warning  so  employers 
do  not  inadvertently  reduce  such 
benefits.  The  University  of  California 
asked  for  clarification  of  whether  only 
health  benefits  are  required  to  be 
maintained  for  employees  who  take 
FMLA  leave,  whether  they  are  on  full 
leave,  reduced  leave  schedule, 
intermittent  leave,  or  while  in  an 
alternative  position.  The  ERISA 
Industry  Committee  requested 
additional  clarification  on  the  treatment 
of  annual  bonuses,  particularly  whether 
they  may  be  prorated  for  time  on  leave 
(a  pro  rata  reduction  would  impact  the 
calculation  of  other  benefits). 

An  employee  may  not  be  required  to 
take  more  leave  than  is  necessary  to 
satisfy  the  employee's  need  for  FMLA 
leave.  If  a  full-time  employee  switches 
to  a  part-time  or  reduced  leave  schedule 
under  FMLA,  the  employee  must 
continue  to  receive  the  same  (full)  level 
of  benefits  which  the  employee  enjoyed 
before  starting  the  FMLA  leave,  and  may 
not  be  required  to  pay  more  to  maintain 
that  same  level  of  benefits  enjoyed  prior 
to  the  start  of  the  FTvlLA  reduced  leave 
schedule,  regardless  of  any  employer 
policy  applicable  to  its  part-time 
employees  that  would  suggest  a 
different  result.  To  permit  otherwise 
would  result  in  the  employee  not 
receiving  equivalent  pay  and  benefus  a.s 
required  by  FMLA.  An  employer  may 


only  proportionately  reduce  the  kinds  of 
benefits  that  are  computed  on  the  basis 
of  the  number  of  hours  worked  during 
the  period,  e.g.,  vacation  or  sick  leave, 
insurance  or  other  benefits  that  are 
determined  by  the  amount  of  earnings. 
Once  an  employee's  need  for  a  reduced 
leave  schedule  under  FMLA  has  ended, 
the  employer  must  restore  that 
employee  to  his  or  her  original  position 
or  to  a  position  that  is  equivalent  to  the 
origina)  position  (with  equivalent 
benefits,  pay,  etc.).  An  employer  may 
not  transfer  an  employee  to  an 
alternative  position  in  order  to 
discourage  the  employee  from  taking  the 
leave  or  otherwise  create  a  hardship  for 
the  employee  (e.g.,  transfer  to  the 
"graveyard"  shift;  assigning  an 
administrative  employee  to  perform 
laborer's  work;  reassigning  a 
headquarters  staff  employee  to  a  remote 
branch  site,  etc.).  This  section  has  been 
so  clarified.  The  relationship  between 
FMLA's  provisions  and  collective 
bargaining  agreements  containing 
greater  employee  rights  or  more 
generous  provisions  for  employees  is 
discussed  in  §  825.700. 

Determining  the  Amount  of 
Intermittent/Reduced  Leave  (§825.205) 

Only  the  amount  of  leave  actually 
taken  while  on  an  intermittent  or 
reduced  leave  schedule  may  be  charged 
as  FMLA  leave.  This  means,  for 
example,  that  if  a  full-time  employee 
who  normally  worked  eight-hour  days 
switched  to  a  half-time  (four  hours  per 
day)  reduced  leave  schedule,  only  Vz 
week  of  FMLA  leave  could  be  charged 
each  week  (and,  at  that  rate,  it  would 
take  24  weeks  to  exhaust  the  employee's 
FMLA  leave  entitlement  if  no  other 
FMLA  leave  were  taken  during  the  12- 
month  period).  For  employees  working 
part-time  or  variable  hours,  the  amount 
of  leave  entitlement  is  determined  on  a 
proportional  basis  by  comparing  the 
new  schedule  (after  starting  FMLA 
leave)  to  the  normal  schedule  (before 
starting  FMLA  leave).  If  an  employee's 
schedule  varies  week-to-week,  a  weekly 
average  over  the  12  weeks  prior  to 
starting  FMLA  leave  is  used  for 
establishing  the  "normal"  schedule. 

California  Rural  Legal  Assistance,  Inc. 
suggested  that  the  regulations  make 
clear  that  FMLA  leave  may  not  be 
charged  during  a  week  when  work 
would  not  otherwise  be  available.  The 
Society  for  Human  Resource 
Management  questioned  how  a  week  of 
FMLA  leave  would  be  counted  for 
employees  who  work  seven  days  and 
then  are  off  for  seven  days. 

An  employee's  FMLA  leave 
entitlement  may  only  be  reduced  for 
time  which  the  employee  would 


otherwise  be  required  to  report  for  duty. 
but  for  the  taking  of  the  leave.  If  the 
employee  is  not  scheduled  to  report  for 
work,  the  time  period  involved  may  not 
be  counted  as  FMLA  leave.  See 
§  825.200(f). 

The  American  Compensation 
Association  was  not  clear  on  how  to 
calculate  the  pro  rata  depletion  of 
FMLA  leave  time  for  an  employee 
presently  on  a  reduced  leave  schedule 
due  to  a  disability  who  needs 
intermittent  leave,  perhaps  one  day  per 
week,  and  asked  if  it  would  be  based  on 
the  pre-disability  schedule  or  the 
current  work  schedule.  Chicagoland 
Chamber  of  Commerce  expressed 
concern  that  this  section  might  be 
construed  to  allow  an  exempt  employee 
who  normally  works  more  than  40 
hours  per  week  to  receive  FMLA  leave 
on  an  intermittent  or  reduced  leave 
schedule  basis  in  excess  of  his  or  her  1 2- 
week  entitlement,  suggesting  the 
greatest  number  of  hours  any  employee 
should  be  entitled  to  receive  for 
intermittent  or  reduced  leave  schedule 
purposes  is  480  (12  weeks  x  40  hours). 
The  Chamber  of  Commerce  of  the  USA 
suggested  the  regulation  make  clear  that 
the  12-week  average  rule  is  applied  onlv 
if  an  employee's  normal  schedule 
fluctuates,  and  not  if  it  fluctuates  due  to 
overtime  hours  of  work. 

Section  102  of  FMLA  states  that  an 
eligible  employee  is  entitled  to  "a  total 
of  12  workweeks  of  leave"  during  the 
12-month  period.  The  statute  uses  the 
"workweek"  as  the  basis  for  leave 
entitlement,  and  an  employee's  normal 
"workweek  "  prior  to  the  start  of  FML.\ 
leave  is  the  controlling  factor  for 
determining  how  much  leave  an 
employee  uses  when  switching  to  a 
reduced  leave  schedule.  Nothing  in  the 
Act  or  its  legislative  histor)-  suggests 
that  the  maximum  amount  of  leave 
available  to  an  employee  is  480  hours 
If  an  employee's  normal  workweek 
exceeds  40  hours,  the  calculation  of 
total  FMLA  leave  available  for  pro  rata 
reduction  of  total  leave  entitlement 
during  intermittent  leave  or  reduced 
leave  schedules  should  be  based  on  the 
employee's  normal  workweek — even  if 
it  exceeds  40  hours. 

If  an  employee  with  a  disability  has 
already  switched  to  a  permanently 
reduced  work  schedule  for  reasons  other 
than  FMLA,  and  needs  leave  on  an 
intermittent  basis,  the  hours  worked 
under  the  current  schedule  would  be 
used  for  making  the  calculation  as 
provided  in  §  825.205(c). 

"541  "E.xemplion  (§825.206) 

FMLA  leave  may  be  unpaid.  Sec  tion 
102(c),of  FMLA  expressly  provides  that 
where  an  employee  is  otherwise  exomjit 


2204 


Federal  Register  /  Vol.  60,  No.  4  /  Friday.  January  6.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  4  /  Friday,  )anuary  6,  1995  /  Rules  and  Regulations  2205 


from  the  F  air  Labor  Standards  Act's 
(FLSA)  re<  iviirements  for  payment  of 
mini  mum  [wage  and  overtime 
compensa  :ion  for  hours  worited  over  40 
per  week  the  exemption  iar  "executive, 
administr  live,  and  professional" 
employee!  under  FLSA  §  13(a)(1)), 
compliam  e  by  an  employer  with 
FMLA's  nquirement  to  provide  unpaid 
leave  shal  not  affect  the  exempt  status 
of  the  emj  loyee  under  the  FLSA 
exemptior  and  its  regulations  (29  CFR 
Part  541).  Thus,  employers  can  "dock" 
the  pay  of  otherwise-exempt,  salaried 
employee ;  for  FMLA  leave  taken  for 
partial  da  '  absences.  If  an  FLSA-exempt 
emplovpp  needs  to  work  a  reduced  leave 
schedule  inder  FMLA,  the  employer 
may  dedu  ;t  from  the  employee's  salary 
paiiial-da  r  absences  for  any  hours  taken 
as  intermi  'tent  or  reduced  schedule 
FMLA  leai.e  within  the  workweek 
without  ci  lusing  loss  of  the  employee's 
exempt  st  itus  under  29  CFR  Part  541. 
By  operat  on  of  the  statute  (FMLA),  this 
exception  to  the  FLSA  "salary  basis" 
rule  exten  [Is  only  to  leave  which 
qualifies  £s  FMLA  leave  [i.e.,  F\fLA- 
eligible  er  iployees.  working  for  FMLA- 
covered  e\  nployers,  who  take  FMLA 
leave  onlj  for  reasons  which  qualify  as 
FMLA  lea  ve). 
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comments  were  received  on 
ion.  Many  commenters 
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the  rule  that  causes  non- 
ployees  to  obtain  a  "better 
under  FML\  than  exempt 
do.  In  contrast,  the  Service 
International  Union  stated  it 
e  been  inappropriate  for  DOL 
FMLA's  exception  to  the 
basis"  test  beyond  the  use 
ified  leave.  The  United 
Commercial  Workers 

Union  opposed  allowing 
required  deductions  from 
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Reutiinger  &  Taylor  recommended  that 
the  final  rule  also  address  how 
employers  treat  salaried  but  non-exempt 
employees  who  are  paid  on  the 
"fluctuating  workweek"  method  for 
pavment  of  half-time  overtime 
compensation  when  FMLA  leave  results 
in  fewer  than  40  hours  being  worked  in 
the  workweek. 

An  employee  subject  to  FLSA's 
overtime  requirements  who  is  paid  on  a 
salary  basis  and  whose  workhours 
fluctuate  each  week  may  be  paid 
overtime  compensation  under  the 
"fluctuating  workweek"  method  of 
payment  described  in  29  CFR  778.114. 
Where  the  employee  and  employer 
mutually  agree  that  the  salaiy  amount 
will  compensate  the  employee  for  all 
straight-time  earnings  for  whatever 
hours  are  worked  in  the  week,  whether 
few  or  many,  payment  of  extra 
compensation,  in  addition  to  the  salary, 
for  all  overtime  hours  worked  at  one- 
half  the  "regular  rate"  will  meet  FLSA's 
overtime  compensation  requirements. 
Because  the  salary  covers  "straight- 
time"  compensation  for  however  many 
hours  are  worked  in  the  workweek,  the 
employee's  "regular  rate"  varies  each 
week  (determined  by  dividing  the  salary 
by  the  number  of  hours  worked  each 
week).  Payment  for  the  overtime  hours 
at  one-half  the  rate  computed  each 
week,  in  addition  to  the  salary,  results 
in  payment  of  time-and-one-half  the 
regular  rate  for  all  overtime  hours 
worked  each  week.  The  "fluctuating 
workweek"  method  of  payment  for 
overtime  hours  may  not  be  used  unless 
the  salary  amount  is  enough  to  yield 
average  hourly  straight-time  earnings  in 
excess  of  the  statutory  minimum  wage 
for  each  hour  worked  in  the  weeks 
when  the  employee  works  the  greatest 
number  of  hours.  Typically,  it  is 
mutually  agreed  by  the  parties  under 
these  types  of  salary  arrangements  that 
the  salary  will  be  paid  as  straight-time 
compensation  for  however  manyjor  few 
hours  are  worked,  long  weeks  as  well  as 
short  weeks,  under  the  circumstances  of 
the  employment  arrangement  as  a 
whole. 

Therefore,  because  payment  of  the 
agreed-upon  salary  is  required  in  each 
short  workweek  as  a  prerequisite  for 
payment  bf  overtime  compensation  on  a 
"fluctuating  workweek  "  basis, 
employers  may  not  dock  the  salary  of  an 
employee  paid  on  this  basis  who  takes 
FMLA  leave  intermittently  or  on  a 
reduced  leave  schedule  without 
abandoning  the  "fluctuating  workweek" 
overtime  formula.  An  employer  may 
either  continue  paying  such  an 
employee  the  agreed-upon  salary  in  any 
week  in  which  any  work  is  performed 
during  the  employee's  FMl^  leave 


period,  or  may  choose  to  convert  the 
employee  to  an  hourly  basis  of  payment, 
with  payment  of  proper  time-and-one- 
half  the  hourly  rate  for  any  overtime 
hours  worked  during  the  period  of  the 
condition  for  which  FMLA  leave  is 
needed  intermittently  or  on  a  reduced 
leave  schedule  basis,  and  later  restore 
the  salar>'  basis  of  payment  after  the 
employee's  need  for  intermittent  or 
reduced  schedule  FMLA  leave  has 
concluded.  If  an  employer  chooses  to 
follow  this  exception  from  the 
fluctuating  workweek  method  of 
overtime  payment,  it  must  do  so 
uniformly  for  all  employees  paid  on  a 
fluctuating  workweek  basis  who  take 
FMLA  leave  intermittently  or  on  a 
reduced  leave  schedule,  and  may  not  do 
so  for  employees  taking  leave  under 
circumstances  not  covered  by  FMLA. 
The  final  rule  has  been  clarified  to 
reflect  this  policy. 

While  the  Department  recognizes  the 
view,  as  some  commente.-s  noted,  that  a 
tension  exists  between  partial-day 
docking  under  the  FLS.^  "salary  basis" 
nile  and  the  intent  of  FMLA  to 
encourage  more  generous  family  and 
medical  leave  policies,  we  are 
constrained  by  the  literal  language  of 
the  statutory  terms  to  adhere  to  the 
policy  set  forth  in  the  Interim  Final 
Rule.  By  operation  of  FMLA,  the 
statutory  exception  to  the  FLS.A  .541 
exemption's  "salary  basis"  rule  exti'n<is 
only  to  leave  qualifying  as  FML\  leave 
that  is  taken  by  FMLA-eligible 
employees  employed  by  FMLA-rovf^rof! 
employers.  No  further  revisions  an' 
made  in  this  section. 

Paid  or  Unpaid  Leave  (§825.207) 

FMLA  requires  unpaid  leave, 
generally.  If  an  employer  provides  puid 
leave  of  fewer  than  the  12  workw»vks 
required  by  FMLA,  the  additional  w»m  k- 
necessary  to  attain  12  workweeks  of 
leave  in  the  12-month  period  may  be 
unpaid.  FMLA  also  provides  for 
substituting  appropriate  paid  leave  fur 
the  unpaid  leave  required  by  the  Art. 
An  employee  may  elect,  or  an  e.Tiployrr 
may  require  the  employee,  to  substitute 
any  of  the  employee's  accrued  paid 
vacation  leave,  personal  leave,  or  family 
leave  if  it  is;  (1)  for  the  birth  of  a  child, 
and  to  care  for  such  child;  (2)  for 
placement  of  a  child  with  the  emplojei' 
for  adoption  or  foster  care,  and  to  ( arc 
for  such  child;  or,  (3)  to  care  for  the 
employees  spouse,  child,  or  parent,  if 
the  spouse,  child  or  parent  has  a  spriow, 
health  condition.  The  legislative  hi.stor> 
explains  that  "family  leave"  as  usnd 
here  in  FMLA  refers  to  paid  leave 
provided  by  the  employer 
"*   •    •  covering  the  part/cu/cr 
rirciimstanct^s  for  which  the  em|)!(!yie 


is  seeking  leave  under  (FMLA  for  birth 
or  adoption  of  a  child,  or  for  the  serious 
health  condition  of  an  immediate  family 
member)  *  *  *"  (emphasis  added). 
Based  on  this  legislative  history,  the 
regulations  similarly  included  a 
limitation  that  family  leave  may  only  be 
substituted  "under  circumstances 

[lermitted  by  the  employer's  family 
pave  plan"  (§  825.207(b)). 

In  addition,  the  employee  may  elect, 
or  the  employer  may  require  the 
employee,  to  substitute  any  of  the 
employee's  accrued  paid  vacation  leave. 
personal  leave,  or  medical  or  sick  leave 
for  FMLA  leave  taken  for  the  serious 
health  condition  of  an  immediate  family 
member  (spouse,  child,  or  parent)  or  for 
the  employee's  own  serious  health 
condition  that  makes  the  employee 
unable  to  work,  except  that  an  employer 
is  not  required  to  provide  paid  sick 
leave  or  paid  medical  leave  "in  any 
situation  in  which  the  employer  would 
not  normally  provide  any  such  paid 
leave."  (FMl,A  §  §  102(d)  (2)  (A)  &  (B).) 

These  substitution  provisions  are 
intended  to  allow  for  the  specified  paid 
leaves  that  have  accrued  but  have  not 
yet  been  taken  by  an  employee  to  be 
substituted  for  the  unpaid  leave 
required  under  FMLA.  in  order  to 
mitigate  the  financial  impact  of  wage 
loss  due  to  family  and  temporary 
medical  leaves.  The  substitution 
provisions  assure  that  an  employee  is 
entitled  to  the  benefits  of  applicable 
paid  leave,  plus  any  reraainmg  leave 
time  made  available  by  FMLA  on  an 
unpaid  basis. 

The  State  of  Oregon's  Bureau  of  Labor 
and  Industries  asked  for  clarification  of 
whether  the  employee  or  the  employer 
had  the  prerogative  or  control  over  {he 
decision  to  substitute  paid  leave  for 
FN'fLA  leave.  Sommer  &  Barnard 
suggested  additional  guidance  was 
needed  on  employee  substitution  where 
the  employer  does  not  require  it.  The 
California  Department  of  Fair 
Employment  and  Housing 
recommended  the  rule  clearly  state  that 
employees  have  the  right  to  substitute 
paid  vacation  during  FMLA  leave,  and 
suggested  further  amendments  to  allow 
employers  to  require  certification  for 
FMLA  leave  where  an  employee  desires 
to  use  paid  vacation  leave.  The 
California  Teamsters  Public  Affairs 
Council  opposed  permitting  an 
employer  to  force  an  employee  to  use 
paid  vacation  or  personal  leave  during 
FMLA  leave  absent  a  specific  request 
from  thi:  employee  to  substitute  such 
paid  leave.  The  Equal  Employment 
Advisor^'  Council  suggested  the 
mgulations  allow  employers  to  restrict 
substitution  of  paid  vacation  if  the 
employer  policy  normally  ntstricts 


vacations  to  certain  times  during  the 
year.  Chevron  and  the  American 
Apparel  Manufacturers  Association,  Inc. 
stated  that  paid  leave  should  only  be 
permitted  at  the  employer's  option  (or 
discretion).  Cincirmati  Gas  &  Electric 
Company  suggested  that  paid  leave 
should  be  available  for  substitution  only 
under  the  rules  of  the  plan  which 
established  the  paid  lime  off. 

FML/\'s  substitution  language 
provides  that  "*  *   *  an  eligible 
employee  may  elect,  or  an  employer 
may  require  the  employee,  to  substitute 
any  of  the*   *   *"  appropriate  paid 
leave  for  any  part  of  the  12-week  period 
of  FMLA  leave.  Under  there  terms,  if  an 
employee  does  not  elect  to  substitute 
appropriate  paid  leave  when  requesting 
FMLA  leave,  the  employer  has  the  right 
to  require  that  the  employee  do  so.  An 
employee  always  has  the  right  to 
request,  in  the  first  instance,  that 
appropriate  paid  leave  be  substituted. 
There  are  no  limitations,  however,  on 
the  employee's  right  to  elect  to 
substitute  accrued  paid  vacation  or 
personal  leave  for  qualifying  FMLA 
leave,  and  the  employer  may  not  limit 
the  timing  during  the  year  in  which 
paid  vacation  may  be  substituted  for 
FML\-qualifying  absences  or  impose 
other  limitations.  If  the  employee  does 
not  initially  request  substitution  of 
appropriate  paid  leave,  the  employer 
retains  the  right  to  require  it.  An 
employer  may  not  override  an 
employee's  initial  election  to  substitute 
appropriate  paid  leave  for  FMLA  leave, 
nor  place  any  other  limitations  on  its 
use  (e.g..  minimum  gf  full  days  or  weeks 
at  a  time.  etc.  ).  At  the  same  time,  in  the 
absence  of  otlier  limiting  factors  (such 
as  a  State  law  or  an  applicable  collective 
bargaining  agreement),  where  an 
employee  does  not  elect  substitution  of 
appropriate  paid  leave,  the  employee 
must  nevertheless  accept  the  employer  s 
decision  to  re<iuire  it,  even  where  the 
employee  would  desire  a  different 
result.  The  regulations  have  been 
clarified  to  address  these  principles. 

The  Women's  Legal  Defense  Fund,  9 
to  5.  National  Association  of  Working 
Women,  AFL-CIO,  Food  &  Allied 
Service  Trades,  International 
Brotherhood  of  Teamsters,  and  Service 
E.mployees  International  Union  opposed 
what  they  perceived  as  unwarranted 
regulatory  restrictions  on  the  ability  to 
substitute  paid  'family  leave  "  under 
FMLA.  and  recommended  deletion  of 
the  restrictive  language.  We  have 
revised  the  language  in  §  825.207(b)  to 
track  the  language  of  the  legislative 
history,  which  explains  the  meaning  of 
"famiiy  leave"  in  this  context.  The 
effect  of  the  revision,  however,  is  the 


same  result  as  under  the  terms  of  the 
Interim  Final  Rule. 

Sixteen  comments  raised  concerns 
over  the  relationship  and  interaction 
between  FMLA  leave  and  absences 
caused  by  on-the-pb,  workers' 
compensation  injuries,  and  requested 
further  guidance.  The  Women 
Employed  Institute  and  the  Women's 
Legal  Defense  Fund  argued  that 
workers'  compensation  cannot  be 
substituted  as  paid  leave  for  FMLA 
leave,  even  if  such  payments  are  proxii's 
for  lost  wages.  Many  employer 
commenters  argued  alternatively  that 
employers  shculd  not  only  be  allowed 
to  count  the  workers'  compensation 
absence  as  RvILA  leave,  but  they  should 
continue  to  be  allowed  to  exercise  their 
rights  under  workers'  compeixsation 
laws  to  require  an  employee  to  return  to 
wo.'k  at  restricted  or  "light"  duty.  The 
Employers  .'\ssociation  of  Western 
Massachusetts,  Ir.c.  requested 
clarification  cf  whether  insured 
disability  plans  and  self-insured 
dis.ibility  plans  are  similarly  considemd 
a  form  of  "accrued  paid  leave"  under 
FMLA. 

An  employee  who  incurs  a  work- 
related  illness  or  injury  elects  whether 
to  receive  paid  leave  from  the  employer 
or  worker's  compensation  benefits.  An 
employee  cannot  receive  both. 
Therefore,  where  a  work-related  illness 
or  injury  also  causes  a  "serious  health 
condition  that  makes  the  employee 
unable  to  perform  the  functions  of  the 
position  of  such  emplcye-'j"  within  the 
meaning  of  Ff.ILA,  and  the  employee 
has  elected  to  receive  worker's 
compensation  benefits,  an  employer 
cannot  require  the  employee  to 
substitute,  under  FMLA.  any  paid 
vacation  or  other  leave  during  the 
absence  that  is  covered  by  payments 
from  the  Slate  workers'  compensation 
fund.  Similarly,  an  employee  cannot 
elect  to  receive  both  worker's 
compensation  and  paid  leave  Ijencfils. 
Such  an  absence  can  count,  however. 
against  an  employee's  FMLA  leave 
entitlement  if  it  is  properiy  designatotl 
at  the  beginning  of  the  absence  as 
required  by  tliese  regulations.  Neither 
the  statute  nor  its  legislative  historv' 
suggests  that  time  absent  from  work  for 
work-related  accidents  should  not  run 
concurrently  for  purposes  of  FMLA  and 
the  State  workers'  compensation  laws 
(provided  the  illness  or  injury  also 
meets  FMLA's  definition  of  "serious 
health  condition").  Indeed.  FMLA's         • 
legislative  history-  suggests  that  the 
Congress  co.ntcmplated  this  result — in 
describing  the  intended  meaning  of 
"serious  health  condition."  the 
Committee  reports  refer  to  "injuries 
CxTUsed  by  .serious  accidents  on  or  oil  the 
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g  other  examples).  On  the 
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01  ipensation  fund  are  not 
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discussed  in  further  detail 
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continuation  of  lawful  policies  under 
State  workers'  compensation  programs 
that  discontinue  wage  replacement 
payments  if  and  when  an  employee 
refuses  to  accept  a  medically-approved 
light  duty  assignment.  In  such  a  case, 
the  employee  may  continue  on  FMLA 
leave  where  the  employee  cannot 
perform  any  one  or  more  of  the  essential 
functions  of  the  employee's  former 
position,  and  the  employee  would  have 
the  right  to  elect  to  substitute 
appropriate  paid  leave,  or  continue  on 
unpaid  FMLA  leave,  until  the  employee 
has  exhausted  his  or  her  12-week  FMLA 
leave  entitlement  in  the  12-month 
period  The  f*>gulations  are  clarified  in 
response  to  tfiese  comments  to  address 
absences  covered  by  State  workers' 
compensation  laws. 

The  Chamber  of  Commerce  of  the 
USA  stated  that  employers  should  be 
able  to  draft  paid  leave  policies 
expansively  or  restrictively,  and  if  an 
employee  is  unable  to  use  paid  leave, 
the  leave  will  be  unpaid.  The  National 
Restaurant  Association  similarly 
suggested  that  any  substituted  paid 
leave  must  be  taken  in  accordance  with 
the  employer's  paid  leave  policies. 
Fisher  &  Phillips  considered  the 
regulations  contradictory  and 
inconsistent  with  FMLA,  because  they 
allow  employees  to  substitute  paid 
vacation  or  personal  leave  for  unpaid 
FMLA  leave  while  prohibiting 
employers  from  imposing  any 
limitations,  yet  also  state  that  employees 
may  be  required  to  com.ply  with 
requirements  of  the  employer's  leave 
plan.  Fisher  &  Phillips  suggested  that  all 
of  an  employer's  normal  restrictions  on 
the  use  of  paid  leave  should  continue  to 
applv  when  paid  leave  is  substituted  for 
FMLA  leave,  because  FMLA  does  not 
require  the  use  of  paid  leave.  Sommer 
&  Barnard  and  Fisher  &  Phillips  also 
objected  to  §  825.207(g),  which  restricts 
an  employer's  ability  to  request  notice 
and  certification  for  FMLA  leave  where 
the  employee  substitutes  paid  leave  and 
the  employer's  normal  leave  policies  do 
not  require  notice  or  certification  (the 
employee  may  only  be  required  under 
the  Interim  Final  Rule  to  comply  with 
the  less-stringent  requirements  of  an 
employer's  plan,  and  not  any  more 
stringent  notice  or  certification 
requirements  of  FMLA,  unless  the  paid 
leave  period  is  followed  by  unpaid 
FMLA  leave).  These  two  commenters 
and  United  HealthCare  Corporation 
suggested  employers  be  allowed  to  deny 
FMLA  leave  unless  FMLA's  notice  and 
certification  requirements  are  met, 
whether  the  leave  is  unpaid  or 
substituted  paid  leave,  to  assure 
employers  of  thrir  statutory  rights  and 


avoid  confusion  for  employees.  The 
University  of  California  asked  that  DOL 
clarify  how  the  employer  confirms  that 
requested  time  off  to  care  for  an  ill 
family  member  or  for  personal  illness 
qualifies  as  FMLA  leave  if  the  emplover 
cannot  confirm  the  request  by  asking  for 
medical  certification. 

In  response  to  the  comments,  this 
section  is  clarified.  When  paid  leave  is 
substituted  for  unpaid  FMLA  leave,  and 
an  employer  has  less  stringent 
procedural  requirements  for  taking  lliat 
kind  of  leave  than  those  of  FMLA.  only 
those  less  stringent  requirements  may  be 
applied.  An  employee  who  complies 
with  the  employer's  less  stringent  leave 
plan  requirements  in  such  casf.-s  nay 
not  have  leave  for  an  FMLA  purpose 
delayed  or  denied  on  the  grounds  that 
the  employee  failed  to  comply  with 
stricter  requirements  of  FMLA. 
However,  where  accrued  paid  vacation 
or  personal  leave  is  substituted  for 
unpaid  FMLA  leave  for  a  serious  healih 
condition,  an  employee  may  be  required 
to  comply  with  any  less  stringent 
medical  certification  requirements  of 
the  employer's  sick  leave  program. 
Appropriate  revisions  have  been  made 
in  the  notice  and  certification 
provisions  of  §§  825.302(g),  825.305(e). 
and  825.306(c).  An  employer  of  course 
may  make  revisions  to  its  leave  program 
to  require  notice  or  certification  that 
corresponds  to  FMLA  requirements,  or 
may  treat  paid  and  unpaid  leave 
differently,  provided  the  program  is  not 
amended  in  a  discriminatory  manner 
that  treats  employees  on  FMLA  leave 
differently  from  other,  similarly 
situated,  employees. 

The  State  of  Nevada's  Department  of 
Personnel  recommended  the  regulations 
be  revised  to  allow  substitution  of 
compensatory  time-off  for  unpaid  FMLA 
leave.  The  Town  of  Normal  (Illinois) 
suggested  the  employer  should  be  able 
to  require  an  employee  to  take 
compensatory  time  for  FMLA  leave. 
Montgomery  County  (Maryland) 
recommended  that  DOL's  interpretative 
ruling  that  prohibits  employers  from 
using  compensatory  time  as  FMLA  leave 
be  included  in  the  regulations. 

The  use  of  compensatory  time  off  is 
severely  restricted  under  the  Fair  Labor 
Standards  Act  (FLSA)  in  ways  that  are 
incompatible  with  FMLA's  substitution 
provisions.  First,  "comp"  time  is  not  a 
form  of  accrued  paid  leave  mentioned  in 
the  FMLA  or  legislative  history  for 
purposes  of  substitution.  It  is  also  not  a 
benefit  provided  by  the  employer. 
Rather,  it  is  an  alternative  form  for 
paying  public  employees  (only)  for 
overtime  hours  worked.  The  public 
employee's  "comp  time  bank"  is  not  the 
propc^rtv  of  the  employer  to  control,  but 


rather  belongs  to  the  employee.  If  a 
public  employee  terminates 
employment,  any  unused  comp  time 
must  be  "cashed  out."  Thus.  FNlLA's 
provisions  allowing  an  employer  to 
unilaterally  require  substitution  would 
conflict  with  FLSA's  rules  on  public 
employees'  use  of  comp  time  only 
pursuant  to  an  agreement  or 
understanding  between  the  employer 
and  tlie  employee  (or  the  employee's 
representative)  reached  before  the 
performance  of  the  work.  A  public 
•  employee  who  has  accrued  comp  time 
off  must  also  be  permitted  to  use  the 
time  "within  a  reasonable  period  after 
making  the  request  if  the  use  of 
compensatory  time  does  not  unduly 
disrupt  the  operations  of  the  public 
agency"  (FLSA  §  7(o).  emphasis  added). 
To  the  extent  that  the  conditions  under 
which  an  employee  may  take  comp  time 
off  are  contained  in  an  agreement  or 
understanding,  the  terms  of  the 
agreement  or  understanding  govern  the 
meaning  of  "reasonable  period"  (29  CFR 
§  553.25).  An  agency  may  turn  down  an 
employee's  request  for  comp  time  off 
under  FLSA  if  it  would  be  unduly 
disruptive  to  the  agency's  operations. 
The  employer's  right  to  control  an 
employee's  use  of  comp  time,  including 
authority  to  decline  a  request  for  its  use, 
would  simply  be  inconsistent  with 
FMLA's  provision  authorizing  the 
employee  to  elect  to  substitute  paid 
leave  (without  qualification  as  to 
whether  the  time  taken  would  be 
unduly  disruptive).  While  a  pubHc 
employee  may  certainly  request  the  use 
of  comp  time  under  FLSA  for  an  FMLA- 
qualifying  absence,  the  employer  may 
not  simultaneously  charge  the  FLSA 
comp  time  hours  taken  against  the 
employee's  separate  FMLA  leave 
entitlement.  To  do  so  would  amount  to 
charging  (debiting)  two  separate 
entitlements  for  a  single  absence. 
Accordingly,  public  employers  may  not 
use  their  employee's  FLSA  "comp  time" 
banks  as  a  form  of  "accrued  paid  leave" 
for  purposes  of  substitution  under 
FMLA,  and  this  section  is  so  revised. 

Designating  Paid  Leave  as  FMLA  Leave 
(§825.208) 

This  section  of  the  Interim  Final  Rule 
placed  responsibility  on  the  employer  to 
designate  all  FMLA  leave  taken, 
whether  paid  or  unpaid,  as  FMLA- 
qualifying,  based  on  information 
obtained  directly  from  the  employee. 
Because  employees  may  not 
spontaneously  explain  the  reasons  for 
taking  their  accrued  paid  vacation  or 
personal  leave,  the  regulations  allowed 
employees  to  request  to  use  their  paid 
leave  without  necessarily  stating  that  it 
was  for  an  FMLA  purpose,  and  if  the 


employer  rejected  the  request  under  its 
normal  leave  policies,  the  eligible 
employee  would  be  expected  to  come 
forward  in  response  to  the  employer's 
further  inquiry  with  additional 
information  to  enable  the  employer  to 
determine  that  it  is  FMLA  leave  (which 
could  not  be  denied).  Employers  are 
required  to  determine  and  designate 
"up  front"  before  leave  starts  whether 
any  paid  leave  to  be  taken  counts 
toward  an  employee's  FMLA  leave 
entitlement,  and  so  notify  the  employee 
"immediately"  upon  learning  Uiat  it 
qualifies  as  FMLA  leave  (in  accordance 
with  the  employer's  "specific  notice  to 
employees  "  obligations  under 
§  825.301(c)).  Only  where  leave  had 
already  begun  and  the  employer  had 
insufficient  information  to  determine 
whether  it  qualified  under  FMLA  could 
it  be  retroactively  designated  as  FMLA 
leave  under  the  Interim  Final  Rule. 
Employers  were  precluded  in  all  cases 
from  retroactively  designating  any  paid 
leave  taken  as  FMLA  leave  once  the 
leave  had  ended  and  the  employee  had 
returned  to  work. 

This  section  was  intended  to  resolve 
the  question  of  FMLA  designation  as 
early  as  possible  in  the  leave  request 
process,  to  eliminate  protracted  "after 
the  fact"  disputes.  The  regulations 
expected  disputes  to  be  resolved 
through  discussions  between  the 
employee  and  the  employer  at  the 
beginning  of  the  leave  ra{her  than  at  the 
end.  Because  of  the  possible  "stacking" 
of  unpaid  FMLA  leave  entitlements  in 
addition  to  an  employer's  pre-existing 
leave  plan,  it  appears  that  some 
employers  that  wished  to  mitigate  their 
exposure  to  extended  leaves  by 
employees  have  been  motivated  by  the 
provisions  in  the  Interim  Final  Rule  to 
try  to  determine  and  count  all  possible 
FMLA-qualif}'ing  absences  as  FMLA 
leave  (by  whatever  means,  including 
through  overly-intrusive  inquiries  of 
employees  when  they  request  to  use 
their  accrued  paid  leave). 

The  Commission  on  the  Status  of 
Women,  Equal  Rights  Advocates,  and 
Gwen  Moore,  Majority  Whip,  California 
Legislature  objected  to  an  employer's 
ability  to  inquire  into  the  purposes  of 
the  employee's  paid  vacation  or 
personal  leave  to  determine  if  it 
qualifies  under  FMLA,  because  it  allows 
the  employer  unfettered  discretion  to 
invade  the  employee's  privacy. 
Federated  Investors  and  Michigan 
Consolidated  Gas  Company  noted  that 
extracting  the  reason  for  an  employees 
need  to  be  away  from  work  could 
violate  the  Americans  With  Disabilities 
Act.  Many  employer  groups,  in  contrast, 
felt  that  the  employer  should  be 
permitted  to  conduct  a  reasonable 


investigation  to  determine  if  leave 
qualifies  as  FMLA  leave  (including 
inquiring  of  persons  other  than  the 
employee  for  purposes  of  verification, 
such  as  the  employee's  physician). 

Blue  Cross  and  Blue  Shield  of  Texas, 
Inc.  and  LaMotte  Company  pointed  out 
that  circumstances  could  arise  where 
the  unduly  restrictive  structure  of  the 
regulations  disadvantages  employees, 
such  as  where  an  employee  is  about  to 
be  disciplined  for  attendance  problems 
and  time  previously  missed  and  is 
precluded,  due  to  the  bar  against 
retroactive  designation  of  FMLA  leave, 
for  asserting  FMLA  leave  as  a  defense. 
Burroughs  Wellcome  Company, 
Massmutual  Life  Insurance  Company, 
and  several  others  noted  the  restrictive 
structure  was  inconsistent  v^th  other 
regulatory  provisions  that  allow  up  to 
15  days  from  employees  to  furnish 
medical  certification  to  substantiate 
FMLA  leaves — where  leave  is 
unplanned  and  of  relatively  short 
duration  or  if  the  employee  or  health 
care  provider  delay  processing  the 
certification,  the  employee  could  be 
back  at  work  before  the  employer  had 
sufficient  information  to  confirm  that 
the  leave  qualified  under  FMLA  and  the 
employee  would  lose  FMLA's  benefits 
and  protections.  Several  commenters 
(including  the  Texas  Department  of 
Human  Services)  suggested  that 
employers  be  allowed  to  designate 
FMI^  leaves  immediately  upon  the 
employee's  return  to  work.  William  M. 
Mercer,  Inc.  suggested  permitting  .in 
employer  to  designate  leave  as 
qualifying  under  FMLA  after  it  hn.s 
ended  if  the  inability  to  designate  it 
during  the  leave  resulted  from  the 
employee  refusing  to  give  needed 
information,  or  providing  wrong 
information.  The  Chamber  of  Comint-rce 
of  the  USA  suggested  that  employees  be 
required  to  declare  their  intention  to 
take  FMLA  leave  at  the  beginning  of  an 
FMLA-qualifying  period,  and  that 
employers  be  allowed  to  consider 
information  from  third  parties  and  bo 
allowed  to  designate  leave  as  FMLA- 
qualifying  within  90  days  following  th*,- 
end  of  a  leave  period.  The  Equai 
Employment  Advisory  Council 
suggested  similar  approaches  with 
related  rationales,  noting  m  particuhir 
that  inquiring  into  the  reasons  for 
employee  leave  requests  for  vacation 
and  personal  days  was  having  a  nogutive 
impact  on  employer-employee  relations. 
EEAC  recommended  that  employei^s  bo 
required  to  give  notice  of  FMLA  leave, 
and  an  employer's  request  for  miHlicnl 
certification  should  be  deemed  a 
provisional  designation  of  FMLA  have 
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for  the  leave  until  the  employee  returns 
to  work,  the  employer  may  designate  the 
leave  as  FMLA  leave  promptly  (within 
two  business  days)  upon  the  employee's 
return  to  work  (including  a  provisional 
designation  based  on  information  from 
the  employee,  subject  to  confirmation 
upon  the  employer's  receipt  of  medical 
certification  if  the  employer  requires  it 
and  has  previously  notified  the 
employee  of  the  requirement);  or  (2)  if 
the  employer  has  provisionally 
designated  the  leave  under  FMLA  and  is 
awaiting  receipt  from  the  eroployee  of 
medical  certification  or  other 
"reasonable  documentation"  allowed  by 
this  amended  rule  to  confirm  that  the 
leave  was  FMLA-qualif\'ing,  or  the 
employer  and  employee  are  in  the 
process  of  obtaining  second  or  third 
medical  opinions.  If  the  employer  does 
not  designate  leave  as  FMLA  leave  in  a 
timely  manner  as  required  by  the 
regulations,  the  employer  may  not  later 
designate  the  absence  as  FMLA  leave 
absent  the  circumstances  specified 
above.  Similarly,  the  employee  is  not 
entitled  to  the  protections  of  the  FMLA 
if  the  employee  gives  notice  of  the 
reason  for  the  leave  later  than  two  days 
after  returning  to  work.  The  regulations 
are  also  clarified  that  if  an  absence 
which  begins  as  other  than  FMLA  leave 
later  develops  into  an  FMLA-qualif>'ing 
absence  (e.g.,  employee  takes  a  two- 
week  vacation  for  a  ski  trip  and  suffers 
a  severe  accident  requiring 
hospitalization  beginning  the  second 
week),  the  entire  portion  of  the  leave 
period  that  qualifies  imder  FMLA  may 
be  counted  as  FMLA  leave  [e.g.,  the 
second  week).  Employers  must  still  base 
their  designations  of  FMLA  leave  on 
information  obtained  directly  from  the 
employee  or  the  employee's 
spokesperson  (in  the  event  the 
employee  is  incapacitated  or  otherwise 
designates  a  point  of  contact,  e.g.,  an 
immediate  family  member).  If  an 
employee  does  not  provide  information 
regarding  the  reason  for  the  leave,  leave 
may  be  denied. 

Designating  leave  as  FMLA-qualifying 
does  not  block  greater  ADA  rights.  See 
§325.702. 

Benefit  Entitle .ments  During  FMLA 
Leave  (§825.209) 

Eligible  employees  who  take  FMLA 
leave  are  entitled  to  be  restored,  at  the 
end  of  their  leave,  to  the  same  jobs  they 
held  when  the  leave  commenced,  or  to 
an  equivalent  job  with  equivalent 
employment  benefits,  pay,  and  other 
terms  and  conditions  of  employment. 
The  taking  of  FMLA  leave  cannot  result 
in  the  loss  of  any  employment  benefit 
accrued  before  the  leave  began; 
however,  nothing  in  FMLA  entitles 


restored  employees  to  the  accrual  of 
seniority  or  employment  benefits  during 
the  leave,  or  to  any  right,  benefit,  or 
position  of  employment  other  than  what 
they  would  have  been  entitled  to  had 
they  not  taken  the  leave.  (§§  104(a)(1). 
(2),  and  (3)  of  FMLA.)  In  addition, 
during  a  period  of  FMLA  leave,  the 
employer  must  maintain  coverage  under 
any  "group  health  plan"  at  the  level  and 
under  the  conditions  coverage  would 
have  been  provided  if  the  employee  had 
continued  to  be  employed  continuously 
during  the  leave.  (§  104(c))  The 
legislative  history  explains  that  this  is 
strictly  a  maintenance  of  benefits 
provision.  FMLA  does  not  require  an 
employer  to  provide  health  benefits  if  it 
does  not  do  so  at  the  time  the  employee 
commences  leave.  The  legislative 
history  notes  further,  however,  that  if  an 
employer  establishes  a  health  benefits 
plan  during  an  employee's  leave. 
FMLA's  provisions  should  be  read  to 
mean  that  the  entitlement  to  health 
benefits  would  commence  at  the  same 
point  during  the  leave  that  employees 
would  have  become  entitled  to  such 
benefits  if  still  on  the  job. 

Several  commenters  requested  further 
clarification  in  this  section  on  the 
impact  on  continued  FMLA  leave  rights, 
maintenance  of  health  benefits,  and 
restoration  to  employment  when  the  job 
of  an  employee  on  FMLA  leave  is 
eliminated,  such  as  through  a 
department-wide  downsizing  or  layoff 
FMLc^'s  legislative  history  e.xplains  that 
the  explicit  limitation  in  FMLA 
§  104(a)(3)  means  that  if  but  for  being 
on  leave,  an  employee  would  have  been 
laid  off  the  employee's  right  to 
reinstatement  is  whatever  it  would  have 
been  had  the  employee  not  been  on 
leave  when  the  layoff  occurred.  In  order 
to  clarify  this  point,  the  regulations  are 
revised  at  §  825.211(c)  to  provide  that, 
except  as  required  by  COBRA  and  for 
"key"  employees,  an  employer's 
obligation  to  maintain  health  benefits 
during  FMLA  leave  and  to  restore  an 
employee  after  the  planned  leave  under 
FMLA  ceases  if  and  when  the 
employee's  employment  relationship 
would  have  terminated  (eg,  the 
employees  position  is  eliminatf'd  as 
part  of  a  nondiscriminaton,'  reduction  in 
force,  i.e.,  no  transfer  or  reassignment 
option  is  available  to  similarly-affected 
employees  not  on  FMLA  leave);  the 
employee  informs  the  employer 
unequivocally  of  the  employee's  intent 
not  to  return  from  leave  (including 
when  the  leave  would  have  begun  if  the 
employee  so  informs  the  employer 
before  the  leave  begins — unless  the 
employee  is  on  paid  leave  during  the 
period);  the  employee  fails  to  return 
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leave  are  sublet  to  the  same  conditions 
that  coverage  would  have  been  provided 
if  the  employee  had  continued  to  work; 
thus,  employers  cannot  increase  the 
employee's  share  of  premiums  during 
unpaid  FMLA  leave.  The  rules  reft^rred 
only  to  the  manner  of  collecting 
premium  payments. 

Nationsoank  Corporation  and 
Southern  Electric  International.  Inc. 
(Troutman  Sanders)  questioned  whether 
an  employer  may  use  different  options 
with  different  employees  on  a  case-by- 
case  basis  for  recovery  of  premiums 
from  employees  during  unpaid  FML.A 
leave  or  whether  the  employer  must 
choose  one  option  and  apply  it 
uniformly.  The  rules  do  not  prohibit  an 
employer  from  using  different  options 
on  a  case-by-case  approach  to  meet  the 
particular  needs  of  employees  and  the 
employer,  provided  the  employer  does 
not  act  in  a  discriminatory  manner. 

The  Chamber  of  Commerce  of  the 
USA  opposed  the  requirement  that 
employer  policies  on  FMLA  leave  be 
equal  to  other  leaves  without  pay 
provided  by  the  employer,  suggesting 
there  is  no  statuton,'  basis  for  this  rule. 
Under  the  Interim  Final  Rule,  sections 
105  and  402  of  the  Act  were  constnied 
in  §  825.210(e)  of  these  regulations  and 
elsewhere  to  prohibit  an  employer  from 
requiring  more  of  employees  (or 
providing  less  to  employees)  who  take 
unpaid  FMLA  leave  than  the  employer's 
policies  require  of  (or  provide  to) 
employees  on  other  forms  of  unpaid 
leave.  We  continue  to  believe  that  this 
regulation  represents  the  proper 
construction  of  the  Act. 


from  leave,  and  thereby  terminates 
employment:  or  the  employee  stays  on 
leave  [i.e.,  is  imable  to  return  to  work) 
after  exhausting  his  or  her  FMLA  leave 
entitlement  in  the  12-month  period. 

The  Chamber  of  Commerce  of  the 
USA  suggested  clarifications  to 
unambiguously  state  that  plan  changes 
such  as  premium  increases,  increased 
deductibles,  etc.,  which  apply  to  active 
employees  also  apply  to  employees  who 
are  on  FMLA  leave.  This  requirement 
has  been  clarified. 

A  number  of  commenters  requested 
specific  guidance  in  this  section 
regarding  how  particular  fi-inge  benefit 
plans  or  practices  with  respect  to 
"cafeteria  plans,"  "flexible  spending 
accounts,"  and  the  "continuation  of 
health  benefits  provisions"  of  title  X  of 
the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (COBRA) 
interact  with  FMLA,  particularly  in 
regard  to  the  tax  implications  of  such 
programs.  These  issues  cannot  be 
resolved  through  FMLA's  implementing 
.  regulations,  because  they  are  within  the 
authority  of  the  Internal  Revenue 
Service  (IRS).  Questions  regarding  these 
matters  should  be  directed  to  the  IRS. 
(See  Notice  94-103  in  Internal  Revenue 
Bulletin  No.  1994-51,  dated  December 
19.  1994.) 

Nationsbank  Corporation  (Troutman 
Sanders)  and  Southern  Electric 
International,  Inc.  (Troutman  Sanders) 
stated  that  the  rule  failed  to  specify 
whether  family  members  whose 
coverage  is  dropped  at  the  employee's 
election  during  FMLA  leave  may  be 
required  to  requalify  for  coverage  upon 
the  employee's  return  to  work,  and 
suggested  that  FMLA  was  not  intended 
to  exempt  non-employee  insureds  from 
requalification.  An  employee  is  entitled 
to  be  restored  to  the  same  level  of 
benefits  which  the  employee  received 
prior  to  starting  the  leave,  including 
family  or  dependent  coverages,  without 
any  qualifying  period,  physical 
examination,  exclusion  of  pre-existing 
conditions,  etc.,  and  the  regulations  are 
clarified  to  reflect  this  reouirement. 

The  UAW  International  Union 
recommended  that  this  section  be 
amended  to  state  that  an  employer  may 
not  treat  workers  who  take  FMLA  leave 
in  a  manner  that  discriminates  against 
them — e.g.,  if  workers  on  other  forms  of 
paid  or  unpaid  leave  are  entitled  to  have 
coverage  maintained  for  other,  non- 
health  plan  benefits  (life  insurance, 
disability  insurance,  etc.),  then  the 
employer  is  required  to  follow  its 
established  practice  or  policy  for 
maintaining  these  benefits  for  workers 
on  paid  or  unpaid  FMLA  leave.  This  is 
addressed  under  the  "prohibited  acts" 
section  of  the  regulations,  at  §825.220. 


This  section  has  been  clarified  to 
address  employees'  entitlements  to 
holiday  pay  and  other  benefits  while  on 
FMLA  leave. 

The  law  firm  of  Alston  and  Bird 
recommended  that  the  term  group 
health  plan  should  not  include  non- 
employment  related  health  benefits  paid 
directly  by  employees  through 
voluntary  deductions,  e.g.,  individual 
insurance  policies.  We  agree  with  the 
recommendation,  and  language  has  been 
added  to  §  825.209(a)  to  exclude  such 
benefits  from  the  definition  of  group 
health  plan,  and  to  make  clear  that  an 
employer  is  not  responsible  for 
maintaining  or  restoring  such  benefits 
for  employees  who  take  FMLA  leave. 

Employee  Paj.'ments  of  Health  Benefit 
Premiums  (§825.210) 

Because  health  benefits  must  be 
maintained  during  FMLA  leave  at  the 
level  and  under  the  conditions  coverage 
would  have  been  provided  if  the 
employee  had  continued  to  work,  any 
share  of  group  health  plan  premiums 
which  the  employee  had  paid  before 
starting  FMLA  leave  must  continue  to 
be  paid  by  the  employee  during  the 
leave.  Any  changes  to  premium  rates 
and  levels  of  coverages  or  other 
conditions  of  the  plan  that  apply  to  the 
employer's  active  workforce  also  apply 
to  eligible  employees  on  FMLA  leave. 
The  regulations  discuss  options 
available  to  employers  for  collecting 
premium  payments  from  employees  on 
FMLA  leave.  Employers  must  give 
employees  advance  written  notice  of  the 
terms  for  payment  of  such  premiums 
during  FMLA  leave,  and  an  employer 
may  not  apply  more  stringent 
requirements  to  an  employee  on  FMLA 
leave  than  required  of  employees  on 
other  forms  of  unpaid  leave  under  the 
terms  of  the  Interim  Final  Rule. 

One  option  referenced  in 
§  825.210(b)(4)  provided  that  an 
employer's  existing  rules  for  payment 
by  employees  on  "leave  without  pay" 
could  be  followed,  provided 
prepayment  (before  the  leave 
commenced)  was  not  required.  The 
State  of  Oregon's  Bureau  of  Labor  and 
Industry  questioned  whether  existing 
employer  policies  that  formerly  required 
an  employee  to  assume  responsibility 
for  payment  of  all  premiums  for  group 
health  plan  coverage  during  unpaid 
leave  (both  employer  and  employee 
shares)  could  continue  to  operate  under 
FMLA,  as  §  825.210(b)(4)  appeared  to 
imply,  or  did  §§825.210  (b)(4)  and  (e) 
refer  only  to  the  manner  of  payment 
rather  than  the  duty  to  pay  the 
premiums  itself?  The  payment 
obligations  of  employers  for  group 
health  plan  premiums  during  FMLA 


Multi-employer  Health  Plans  (§825  211) 

Seven  comments  were  received  on 
this  section,  which  describes  special 
rules  for  maintenance  of  group  health 
benefits  under  multi-employer  health 
plans.  The  Associated  General 
Contractors  of  America  (AGC) 
contended  that  DOL  wrongly  concluded 
that  employers  under  multi-employer 
plans  must  continue  to  make 
contributions  during  FMLA  leave  and 
that  the  legislative  histon,',  on  which 
DOL  relies,  is  internally  inconsistent. 
AGC  also  urged  that  DOL  clarif\-  the 
FML,\  rights  of  an  employee  who  would 
have  been  laid  off  by  a  contributing 
employer  during  a  period  of  FML'X 
leave  but  who  might  also  have  found 
employment  with  another  contributing 
employer  during  the  same  period.  Even 
if  the  individual  might  have  found  other 
employment  with  another  contributing 
employer,  AGC  contends  that  the 
employer  of  the  employee  when  the 
FMLA  leave  commenced  has  no  further 
obligations  under  FML.^  beyond  the 
date  on  which  he  or  she  would  have 
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Constructors^ssociation 
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employee  failed  to  make  timely 
premium  payments,  all  other  FMLA 
obligations  continue  to  apply  during  the 
FMLA  leave,  including  the  requirement 
to  restore  the  employee  to  an  equivalent 
position  after  the  leave  with  full 
coverage  and  benefits  equivalent  to 
what  the  employee  would  have  had  if 
leave  had  not  been  taken  and  the 
premium  payment  had  not  been  missed. 
An  employee  returning  from  FMLA 
leave  may  not  be  required  to  meet  any 
qualification  requirements  imposed  by 
the  plan,  including  any  new  preexisting 
condition  waiting  period,  waiting  for  an 
open  season,  or  passing  a  medical 
examination  for  coverage  to  be 
reinstated. 

Acmx  Investigation  Agency,  Austin 
Human  Resource  Management 
Association,  HCMF  (long  term  care 
facilities),  K-Products,  Inc.,  Pathology 
Medical  Laboratories  (Riordan  & 
McKinzie).  Equal  Employment  Advisory 
Council,  and  Society  of  Professional 
Benefit  Administrators  opposed 
requiring  the  employer  to  reinstate 
health  coverage  (or  dependent  family 
member  coverage)  when  the  employee 
failed  to  make  timely  premium 
payments.  In  effect,  they  argue, 
individuals  who  take  FMLA  leave 
receive  preferential  treatment  over 
active  employees  who  decide  to  drop 
coverage  and  then  request  reinstatement 
of  coverage,  who  are  then  subject  to  pre- 
existing condition  waiting  periods. 

FMLA  §  104(a)(2)  states  clearly  that 
the  taking  of  FMLA  leave  shall  not 
result  in  the  loss  of  any  employment 
benefit  accrued  prior  to  the  date  on 
which  the  leave  commenced.  To  hold  a 
returning  employee  to  a  requirement 
that  he  or  she  requalify  (or  possibly  not 
qualify)  for  any  benefits  which  were 
enjoyed  before  going  on  FT^LA  leave 
would  result  in  the  loss  of  an 
employment  benefit  as  a  result  of  taking 
the  FMLA  leave.  Moreover,  the 
employees  would  not  be  restored  to  an 
equivalent  job  with  equivalent  benefits 
upon  their  return  fi-om  FMLA  lea\  e  if 
th.py  were  made  subject  to  pre-existing 
condition  waiting  periods.  These  results 
would  clearlv  violate  FMLA's  statutory 
standards. 

The  Service  Employees  International 
Union  and  the  AFL-CIO  recommended 
a  provision  requiring  the  employer  to 
give  a  notice  of  delinquency  to  the 
employee  when  group  health  plan 
premiums  are  late,  which  would  give 
the  employee  a  reasonable  opportunity 
to  cure  the  delinquency  before  coverage 
is  dropped.  The  Women's  Legal  Defense 
Fund  noted  that  undei  the  interim  rules, 
an  employer  could  stop  making 
premium  payments  on  the  employee's 
b'^h'^lf  if  th?  rrn'"'!ove<''i':  check  is  lost  in 


the  mail.  WLDF  also  suggested  that  the 
employer  be  required  to  notify  the 
employee  in  writing  and  give  the 
employee  an  additional  30  days  in 
which  to  cure  the  delinquency,  citing 
regulations  promulgated  by  OPM  to 
implement  Title  II  of  FMLA  as  a  model 
(5  CFR  §  890.502:  58  Fed.  Reg.  39607 
(July  23.  1993)).  The  California 
Department  of  Fair  Employment  and 
Housing  also  supported  a  bar  against 
discontinuing  coverage  without  notice 
to  the  employee. 

The  Department  has  decided  to  adopt 
the  suggestions  requiring  notification  to 
employees  before  an  employer  may  drop 
group  health  plan  coverage  because  of  a 
lack  of  timely  premium  payments. 
Under  the  OPM  regulations  cited  in  the 
comments,  the  employing  office  must 
notify  an  employee  if  payment  is  not 
received  by  the  due  date  that 
continuation  of  coverage  depends  upon 
receipt  of  premium  payments  within  15 
days  (longer  for  employees  overseas) 
after  receipt  of  the  notice  (or  60  days 
after  the  date  of  the  notice  if  return 
receipt  certification  is  not  received  by 
the  employing  office).  DOL  is  adopting 
a  similar  requirement:  15  days  notice 
must  be  given  that  coverage  will  cease 
if  the  employee's  premium  payment  is 
more  than  30  days  late. 

Pathology  Medical  Laboratories 
(Riordan  k  McKinzie)  suggested  that  the 
nde  should  allow  insurance  coverage  to 
be  cancelled  retroactively  to  the  first 
date  of  the  period  to  which  the  unpaid 
premium  relates.  Fisher  &  Phillips, 
Sommer  &  Barnard,  William  M.  Mercer. 
Inc.,  and  Florida  Citrus  Mutual  filed 
similar  objections  to  the  30-day  grace 
period  during  which  group  health  plan 
coverage  must  be  maintained.  The 
California  Department  of  Fair 
Employment  and  Housing  suggested  a 
rule  allowing  employers  to  discontinue 
coverage  when  an  employee  is  more 
than  one  regular  pay  period  late,  as  most 
insurance  is  paid  in  advance  on  a 
monthly  basis  and  the  current  30-day 
rule  could  result  in  employers  having  to 
pay  two  months  of  free  coverage  when 
the  employee  fails  to  make  the  premium 
payments.  The  State  of  Nevada's 
Department  of  Personnel  said  it  was 
unclear  whether  the  employer's 
obligation  to  maintain  coverage,  and 
under  a  self-insurance  plan  lo  pay    • 
claims,  only  extends  for  the  30-riay 
grace  period,  contending  an  inequity 
exists  for  an  employer  with  a  self- 
insured  plan  to  pay  claims  despite  the 
debt  owed  by  a  non-returning  employee 
while  not  placing  the  same  requirement 
on  an  employer  with  a  fully-insured 
plan.  Wessels  &  Pautsch  suggested  th|^- 
a  portion  of  the  burden  for  maintaining 
Virt'ii^Vi  '"*:iir3iiCG  should  be  shrircd  bv 


the  insurance  provider,  e.g.. 
qualification  requirements  or 
preexisting  condition  w.niting  periods 
could  be  waived  when  an  employee 
fails  to  make  premium  payments.  Credit 
Union  National  Association,  Inc. 
similarly  suggested  that  insurance 
companies  be  mandated  to  waive  these 
requirements.  The  American  Apparel 
Manufacturers  Association,  Inc. 
expressed  concern  that  the  rule  created 
an  obvious  disincentive  for  employees 
to  maintain  their  portions  of  premiums 
during  FMLA  leave,  because  they  know 
their  coverage  must  be  maintained  by 
the  employer,  and  suggested  that 
employees  be  held  accountable  to  their 
employers  for  reasonable  administrative 
costs  associated  with  reinstating 
employees'  health  coverage  as  an 
incentive  to  the  employees  to  continue 
paying  their  share  of  premiums.  The 
Chamber  of  Commerce  of  the  USA 
concurred  with  the  30-day  grace  period 
but  suggested  clarification  that  the 
employer  (or  health  plan  insurer)  may 
hold  payment  of  claims  under  the 
health  plan  until  the  premium  payment 
is  made  for  the  coverage  period  to 
which  the  claim  relates.  Equal 
Employment  Advisory  Council  noted 
that  some  employees  elect  not  to 
continue  health  premiums  while  on 
FMLA  leave,  and  do  not  always  want 
covejage  reinstated  on  the  first  day  of 
return  because  they  would  prefer  not  to 
incur  the  immediate  cost  of  premium 
payments.  They  recommended  that 
benefits  be  reinstated  on  the  day  of 
return  if  the  employee  resumes 
premium  payments  (if  applicable);  and, 
if  the  employee  does  not  wish  to  resume 
coverage  on  the  day  of  return,  the 
employer  should  be  allowed  to  reinstate 
coverage  on  the  date  the  employee 
requests  such  reinstatement,  provided 
the  employee  satisfies  all  the  normal 
conditions  that  an  employee  not  on 
FMLA  leave  would  incur  when 
initiating  group  health  plan  coverage. 

As  noted  above,  several  revisions  are 
included  in  the  final  rule  in  response  to 
the  comments  received  on  this  section. 
With  respect  to  voluntary  action  by 
employees  who  elect  to  withdraw  from 
their  group  health  plan  coverage  during 
FMLA  leave,  and  request  reinstatement 
at  a  desired  future  date,  if  their 
decisions  are  truly  voluntary  and  future 
reinstatement  on  the  requested  date  is 
not  barred  by  the  terms  of  the  plan  or 
the  employer,  FMLA  would  not  prohibit 
such  employee-employer  arrangements. 
However,  the  employee  may  not  be 
required  to  requalify  for  any  benefits 
enjoyed  prior  lo  the  start  of  FMLA  leave 
without  violating  the  express  terms  of 
FMLA  §  104(a)(2). 


Under  the  final  rule  as  revised,  in 
order  to  drop  group  health  plan 
coverage  for  an  employee  whose 
premium  payment  is  late,  the  employer 
must  provide  written  notice  to  the 
employee  that  the  payment  has  not  been 
received  15  days  before  coverage  will 
cease.  If  the  employer  has  established 
policies  regarding  other  forms  of  unpaid 
leave  that  permit  the  employer  to  cease 
coverage  retroactively  to  the  first  date  of 
the  period  to  which  the  unpaid 
premium  relates,  the  employer  may 
cease  the  employee's  coverage 
retroactively  in  accordance  with  that 
poUcy,  provided  the  15-day  notice  was 
given.  In  the  absence  of  such  a  policy 
applicable  to  other  forms  of  unpaid 
leave,  coverage  for  the  employee  ceases 
at  the  end  of  the  30-day  grace  period 
after  the  payment  was  due,  again  only 
if  the  required  15-day  notice  has  been 
provided.  The  same  rules  would  apply 
to  payment  of  claims  under  self- 
insurance  plans. 

With  respect  to  the  remaining 
comments  on  this  section,  the 
Department  is  making  no  further 
changes.  FMLA  regulates  the 
maintenance  of  group  health  coverage 
by  employers  for  periods  of  qualifying 
FMl^  leave,  but  does  not  extend 
authority  to  DOL  to  enable  requiring 
insurance  carriers  to  waive  provisions 
in  their  existing  contracts  with 
employers  or  to  otherwise  bear  a  portion 
of  the  burden  for  maintaining  health 
insurance  for  employees  who  take 
FMLA  leave.  The  suggestion  that 
employees  be  held  accountable  to 
employers  for  reasonable  administrative 
costs  associated  with  reinstating 
employees'  health  coverage  as  an 
incentive  for  them  to  continue  paying 
their  share  of  premiums  similarly 
cannot  be  adopted.  Employees  who 
return  fi-om  FMLA  leave  are  entitled  to 
be  restored  to  the  same  or  an  equivalent 
position  with  equivalent  benefits. 
Requiring  an  employee  to  pay  more  for 
the  same  level  of  benefits  enjoved 
previously  is  not  "equivalent"  and 
would  violate  FMLA. 

Recovery  of  Premiums  (§825.213) 

FMLA  §  104(c)(2)  allows  employers  in 
certain  cases  to  recapture  the  premiums 
paid  for  maintaining  employees'  group 
health  plan  coverage  during  periods  of 
unpaid  leave  under  FMLA  if  the 
employees  fail  to  return  to  work  after 
the  leave  period  to  which  the  employee 
is  entitled  has  expired.  This  recapture 
provision  does  not  apply  to  "key" 
employees  who  are  denied  restoration 
under  FMLA  §  104(b),  nor  to  any 
employee  who  cannot  return  to  work 
because  of  the  continuation,  recurrence, 
or  onset  of  a  serious  health  condition — 


either  the  employee's  own  or  that  of  an 
immediate  family  member  (spouse, 
child,  or  parent)  for  whom  they  are 
needed  to  care,  or  due  to  other 
circumstances  beyond  the  control  of  the 
employee.  An  employer  may  require 
medical  certification  to  support  an 
employee's  claim  that  the  qualifying 
serious  health  condition  exists,  this 
section  of  the  regulations  described  the 
statutory  provisions  and  provided 
examples  of  other  circumstances  beyond 
the  control  of  the  employee.  Included 
was  a  provision  that  an  employee  must 
return  to  work  for  at  least  30  calendar 
days  to  be  considered  to  have  "returned 
to  work  "  for  purposes  of  this  provision 
Because  the  statute  specifies  that  the 
recover}'  of  premiums  applies  to  "any 
period  of  unpaid  leave  under  §  102" 
when  the  circumstances  permit,  the  rule 
stated  that  an  employer  may  not  recover 
its  share  of  health  insurance  premiums 
for  any  period  of  FMLA  leave  covered 
by  paid  leave.  Additional  guidance  was 
included  in  §  825.213(f)  concerning 
"non-mandatory"  [i.e.,  other  than 
"group  health  plan")  benefits,  e.g..  life 
and  disability  insurance,  in  an 'effort  to 
alert  employers  of  the  possible  adverse 
consequences  of  allowing  such  "non- 
mandatorv'  benefits  to  lapse  during  a 
period  of  unpaid  FML.\  leave  and  the 
employer's  ability  to  meet  FMLA's 
requirement  to  fully  restore  all 
employment  benefits  {not  just  group 
health  plan  coverage)  to  eligible 
employees  who  return  from  qualifying 
FMLA  leave. 

Several  commenters  took  issue  with 
the  underlying  statutory  provisions 
discussed  in  this  section,  over  which 
DOL  has  no  control.  Those  comments 
will  not  be  addressed. 

The  ERISA  Industry  Committee 
commented  that  providing  for 
employers  to  collect  premiums  from 
non-returning  employees  provides  no 
practical  benefit  to  em.ployers, 
suggesting  that  alternatives  be  made 
available  such  as  refundable  deposits  or 
advance  payments  to  cover  the  leave 
period  (advance  or  "pre- '  payment  was 
specifically  prohibited  bv 
§  825.210(b)(4)  of  the  Interim  Final 
Rule).  Pima  Federal  Credit  Uniort 
similarly  viewed  the  rule  as 
unrealistic — an  employee  normal l\ 
cannot  or  will  not  repay  and  legal  action 
by  the  employer  creates  destructive, 
unfavorable  publicity  and  "ill-will.  ' 
harming  employee  morale.  Loral 
Defense  Systems — Arizona  stated  it  :s 
not  feasible  for  most  employers  to 
recover  their  portions  of  health 
insurance  premiums  unless  the 
employee  voluntarily  agrees  to 
reimbursement  arrangements. 
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Nationsbank  Corporation  (Troutnian 
Sanders)  comn  lented  that  the  interim 
rules  do  not  sti  ite  whether  an  employer 
may  use  a  diff«  rent  option  to  recover 
premium  payn  lents  for  other  welfare 
benefits,  such  is  disabiUty  insurance, 
than  the  one  s<  lected  for  recovering 
health  premiui  ns.  or  whether  it  must 
choose  one  op  ion  for  recovering  all 
types  of  premi  ims.  The  commenter 
recommended  that  employers  be 
allowed  flexib  lity  in  seeking 
repayment,  to  naximize  recovery 
potential  The  FMLA  regulations  do  not 
restrict  the  era  jloyer's  available  options 
fur  recovery.  F  jr  example,  a  repayment 
schedule  of  pa  rtial  pa\Tnents  stretched 
over  extended  pay  periods  to  account 
for  individual  employees'  needs  and 
compensation  arrangements  would  not 
be  prohibited. 

Six  commer  ters  (9  to  5.  National 
Association  oj  Working  Women; 
Federally  Emj  loyed  Women;  Women's 
Legal  Defense  Fund;  Cumberland-Peny 
Association  fo  :  Retarded  Citizens; 
American  Fed  jration  of  Teachers/ 
National  Educ  ation  Association;  and  the 
Society  for  Hx.  man  Resource 
Management)  commented  on  the  30-day 
"returned  to  v  rork"  rule  in  this  section. 
The  America!  Federation  of  Teachers/ 
National  Edu(  ation  Association  and  the 
Women's  Leg;  il  Defense  Fund  suggested 
a  single  work'  reek  be  used  (WLDF 
staled  that  FN  LA  provides  no  basis  to 
allow  an  emp  oyer  to  recover  premiums 
when  an  emp  oyee  returns  to  work  for 
less  than  30  c  lys).  In  contrast,  the 
Society  for  Hi  man  Resource 
Management  said  that  30  days  were  too 
short  to  deter  nine  whether  an  employee 
intends  to  ret  \in  to  work  for  the  long 
term  and  recc  tnmended  60  days; 
Cumberland-:  'erry  Association  for 
Retarded  Citi:  ;ens  also  suggested  60 
days,  or  some  other  demonstration  of 
good  faith  att  smpt  to  return  to  work  to 
protect  empU  yers  from  manipulative 
employees.  F  (derally  Em.ployud 
Women,  and  }  to  5.  National 
.Association  c  1  Working  Woinen  stated 
the  30-day  pe  riod  had  no  bai::,  under 
the  statute  an  d  recommends;!  instead 
■  language  thai  woul  1  creatt  a  rebuttable 
presumption  that  an  employee's  failure 
to  return  is  n  it  due  to  a  scriou?  health 
condition,  u  lich  could  then  he 
overcome  by  a  showing  that  the  failure 
was  due  to  a  serious  health  condition  or 
other  circum  itances  beyond  the 
employee's  c  jntjol.  (WLDF  suggested 
similar  rebut  able  pres-omption 
language.) 

In  spite  of  -equests  from  both  sides  of 
this  issue,  th  ;  "returned  to  work" 
definition  wi  11  remain  at  30  days.  As  the 
discussion  ii  the  legislative  history  on 
maintenance  of  heaiih  benefits  during 
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FMLA  leave  suggests,  the  purpose  of  the 
Act  is  to  provide  "job-protected"  leave 
to  eligible  employees  for  the  reasons 
that  qualify  under  the  Act.  Being 
restored  to  the  original  or  an  equivalent 
position  of  employment  after  returning 
from  FMLA  leave  is  central  to  the  leave 
entitlement  provisions,  and  suggests,  in 
a  temporal  sense,  long-term  or  "quasi- 
permanence."  Thus,  the  30-day 
requirement  is  not  unreasonable.  In 
addition,  if  an  employee  transfers 
directly  from  taking  FMLA  leave  to 
retirement  (or  such  a  transfer  occurs 
during  the  first  30  days  after  the 
employee  returns  to  work),  the 
employee  is  considered  to  have  returned 
to  work. 

The  Chamber  of  Commerce  of  the 
USA  opposed  the  rule  that  prohibits  an 
employer  from  recovering  premiums 
paid  to  maintain  group  health  coverage 
if  the  employee  does  not  return  to  work 
for  reasons  ijeyond  the  employees 
control,  e.g..  the  erriployee  is  needed  to 
care  for  a  relative  or  individual  with  a 
serious  health  condition  other  than  an 
immediate  family  member.  Lancaster 
Laboratories  requested  more  definition 
of  events  that  qualify  as  "other 
circumstances  beyond  the  employee's 
control."  The  Women's  Legal  Defense 
Fund  also  criticized  the  inclusion  of 
examples  in  the  negative,  i.e.,  ones  that 
do  not  (or  can  never)  qualify'  as 
circumstances  beyond  the  employee's 

control. 

Examples  of  "circumstances  beyond 
the  employee's  control"  have  been 
clarified  in  the  regulations.  A  mother's, 
or  a  father's,  decision  not  to  return  to 
work  to  stay  home  with  a  healthy 
newborn  child  would  not  be  considered 
a  circumstance  beyond  the  employee's 
control.  On  the  other  hand,  if  the 
newborn  child  has  a  serious  health 
condition,  such  as  serious  birth  defects 
requiring  immediate  surgery,  a  parent's 
decision  not  to  return  to  work  in  such 
a  case  would  be  a  circumstance  beyond 
his  or  her  control. 

Kaiser  Fermanente  noted  the 
regulations  referred  only  to  situations 
involving  requalification  for  benefits, 
but  omitted  situations  where  an  event 
covered  by  a  particular  kind  of 
insurance  occurs  while  the  employee  is 
on  unpaid  FMLA  leave  and  coverage 
has  lapsed  during  the  leave.  The 
commenter  requested  further 
consideration  be  given  to  explaining 
this  aspect  of  FMLA.  In  one  example 
given  by  the  commenter,  an  employee  is 
on  unpaid  leave  and  there  is  no 
continuation  of  life  insurance  during  the 
leave.  The  commenter  asked  whet 
benefits,  if  any.  the  beneficiary  w  ould 
be  entitled  to  ii  the  employee  died 
during  the  leave.  In  the  second  example. 


disability  insurance  is  discontinued  for 
an  employee  who  takes  impaid  FMLA 
leave  to  care  for  a  spouse  or  parent  with 
a  serious  health  condition  and  the 
employee  becomes  disabled  during  the 
leave.  Can  the  employee  he  denied  any 
disability  coverage  for  the  condition? 

Under  FMLA's  "restoration  to 
position"  employment  and  benefits 
protection  provisions  (§  104  of  the  Act), 
there  is  no  obligation  to  maintain  "non- 
mandatory"  (otiier  than  group  health 
plan)  benefits  durrng  a  period  of  FMLA 
leave  bv  operation  of  F.MLA  itself; 
therefore,  an  employer  would  not  have 
to  incur  expensos  or  pay  for  the 
conditions  ocr  urring  during  the  period 
of  unpaid  leave  when  coveragi;  lapsed 
in  the  two  examples  given.  Hov.ever.  an 
employer  could  not  e.xclude  any  benefit 
previously  enjoyed  by  tlie  employee 
who  returns  to  work  after  the  leave. 
Accordingly,  the  returning  employee  in 
the  second  example  could  not  be  denied 
disability  coverage  because  of  any 
condition  which  arose  during  the  leave 
and  corresponding  lapse  of  coverage. 
The  employer  would  be  responsible  for 
providing  benefits  to  the  employee 
equivalent  to  the  level  enjoyed  by  the 
employee  prior  to  starting  the  leave, 
regardless  of  any  qualifications  imposed 

by  the  plan. 

'  Pathology  Medical  Laboratories 
(Riordan  &  McKinzie)  questioned  the 
intent  of  the  provision  in  §  825.213(e)  of 
the  Interim  Final  Rule  requiring  a  self- 
insured  plan  to  provide  benefits  during 
periods  in  which  the  employee  failed  to 
pay  the  premium.  In  addition  to  being 
obligated  for  the  payment  of  covered 
claims  incurred  during  a  period  for 
which  the  employee  paid  the  premiums, 
a  self-insured  plan  cannot  deny 
payment  of  claims  during  the  applicable 
grace  period  provided  by  §  825.212(a), 
i.e.,  in  tlie  absence  of  a  specific  policy 
for  other  forms  of  unpaid  leave, 
coverage  for  the  employee  must  be 
maintained  during  the  grace  period  and 
may  only  cease  at  the  end  of  the  30-day 
grace  period  (provided  the  required  15- 
day  notice  has  been  provided). 

Fisher  &  Phillips  noted  that  the 
definition  of  "employment  benefits"  in 
§825.800  includes  "non-ERlSA"  plans. 
If  an  employer  makes  premium 
payments  on  behalf  of  employees  on 
FML.\  leave  who  particip.ite  in  a  non- 
CRISA  plan,  the  plan  may  be  cor.verted 
to  ERISA  status. 

The  definition  of  "employmenl 
benefits"  contained  in  the  interim  rule 
was  based  on  FMLA's  statutory 
definition  of  the. same  term  in  §  101(5) 
However,  as  discussed  above,  plans 
meeting  the  specific  criteria  in 
§  825.209(a)  will  be  excluded  from 
FMLA's  definition  of  covered 


"employment  benefits,"  to  be  consistent 
with  a  similar  narrow  exception 
followed  under  ERISA.  Maintenemce  of 
such  individual  health  insurance 
policies  which  are  not  considered  a  part 
of  the  employer's  group  health  plan  (as 
newly  defined)  are  the  sole 
responsibility  of  the  employee,  who 
should  make  necessary  arrangements 
directly  with  the  insurer  for  payment  of 
premiums  during  periods  of  unpaid 
FMLA  leave. 

Notwithstanding  these  provisions,  if 
an  employer's  payment  of  health  or 
welfare  benefit  premiums  (as  required  to 
coinply  vvith  FMLA)  changes  the  plan 
firom  a  non-ERlSA  to  an  ERlSA-covered 
plan,  the  result  is  unavoidable  in  light 
of  the  statutory  provisions. 

William  M.  Mercer,  Inc.  suggested 
lliat  the  nde  specify  more  clearly  that  an 
employer's  ability  to  recover  premiums 
for  non-health  benefits  includes  both 
the  employer  and  employee  share, 
regardless  of  the  reason  for  an 
employee's  failure  to  return  to  work. 

An  employer  may  elect  to  pay 
premiums  continuously  (to  avoid  a 
lapse  of  coverage  or  otherwise]  for  "non- 
health"  benefits  (e.g.,  life  insurance, 
«lisability  insurance,  etc.).  Like  the 
provision  in  section  825.212(b) 
regarding  health  benefits,  this  section 
(as  restructured  and  revised  for  clarity) 
provides  a  new  paragraph  (b)  that  where 
such  payments  have  been  made,  and  the 
employee  returns  to  work  at  the 
conclusion  of  leave,  the  employer  is 
entitled  to  recover  only  the  costs 
incurred  for  paying  the  employee's 
share  of  any  premiums  (regardless  of  an 
employee's  argument  that  he  or  she  did 
not  want  coverage  during  the  leave).  If 
the  employee  fails  to  return  to  work  for 
.iny  reason,  the  employer  may  also 
riicover  only  the  employee's  share  of 
any  non-health  benefit  costs  incurred  by 
the  employer. 

Rights  on  Returning  to  Work  (§  025.214) 

FMLA's  employment  and  benefits 
protection  requires  that  an  eligible 
employee  be  restored,  upon  return  from 
FMIJK  leave,  to  the  original  position 
held  by  the  employee  when  the  leave 
commenced,  or  to  an  equivalent 
position  with  equivalent  benefits  pay, 
and  other  ternos  and  conditions  of 
employment. 

Equal  Rights  Advocates  recommended 
that  the  regulations  interpret  FMLA's 
restoration  rights  to  require  that  the 
employer  first  try  to  reinstate  the 
employee  to  the  same  position,  and, 
only  if  it  is  not  available,  restore  the 
employee  to  an  "equivalent"  po.sition. 
Women  Employed  Institute  and 
Women's  Legal  Defense  Fund  suggested 
that  employers  be  required  to  notify 


employees  no  later  than  the  last  day  of 
leave  if  an  employer  does  not  intend  to 
restore  an  employee  to  the  same 
position. 

The  State  of  Oregon's  Bureau  of  Labor 
and  Industries  asked  if  an  employee's 
right  to  reinstatement  under  FMLA 
persists  ad  infinitum  until  the  employee 
is  offered  an  equivalent  position,  or  if  it 
is  ever  extingmshed  [e.g.,  where  the 
former  job  has  been  eliminated  during 
the  leave  and  no  equivalent  positions 
are  available  when  the  employee's  leave 
ends).  Fisher  &  Phillips  suggested  that 
the  regulations  should  enable  an 
employer  to  deny  reinstatement  to  a 
returning  employee  if  it  can 
demonstrate  that  the  job  v  as  eliminated 
for  business  reasons  (citing,  for 
example,  where  the  employee's  work 
cm  be  performed  by  other  workers)  and 
no  other  "equivalent"  job  is  available 
for  the  employee. 

As  explained  in  FMLA's  legislative 
history,  the  standard  for  evaluating  job 
"equivalence"  under  FMLA  parallels 
Title  VII's  general  prohibition  against 
job  discrimination  (42  U.S.C.  2000c?- 
2(a)(1)),  which  prohibits 
"discriminat[ion)  •   •  •  with  respect  to 
(an  employee's]  compensation,  terms, 
conditions,  or  privileges  of 
employment,"  and  is  intend.xl  to  be 
interpreted  similarly: 

The  committee  recognizes  that  it  vvill  not 
always  be  possible  for  an  employer  to  restore 
an  employee  to  the  precise  position  held 
before  taking  leave.  On  the  other  hand, 
employet" s  would  be  greatly  deterred  from 
taking  leave  without  the  a.';?:urance  that  upon 
return  from  leave,  they  will  be  reinstated  to 
a  genuinely  equivalent  position.  Accordi.igly, 
the  bill  contains  an  epproprialely  stringent 
standard  for  Bisigning  employees  returning 
from  leave  to  jobs  other  than  the  precise 
positions  which  they  previously  held. 

First,  the  standard  of  "equivalencp" — not 
merely  "comparability"  or  "similaritv  ' — 
necessarily  requires  a  correspondence  to  the 
duties  and  other  terms,  condition'?  and 
privileges  of  an  employee's  previous 
position.  Second,  the  standard  encompasses 
all  "terms  and  conditions"  of  eirplovmtnt, 
not  just  those  specified.  (Report  iiom  the 
Committee  on  Labor  and  Hu.Tian  Rpsoarces 
(S.S),  Report  103-3,  January  27. 1933,  p.  29.) 

Given  this  history,  DOL  lacks 
authority  to  require  an  employer  to  first 
attempt  to  place  a  returning  employee  in 
the  same  position  from  which  the 
employee  commenced  FMLA  leave,  and 
we  do  not  see  the  utility  of  imposing 
additional  notification  requirements  on 
employers  when  they  simply  exercise 
their  statutory  rights  to  place  employees 
in  equivalent  positions.  If  a  position  to 
which  a  returning  employee  is  placed  is 
equivalent,  the  employee  has  no  right  to 
obtain  his  or  heir  original  job  back.  On 
the  other  hand,  as  an  enforcement 


matter,  we  recognize  that  restoring  an 
employee  to  the  same  position  presents 
strategic  advantages  to  employers  who 
attempt  to  meet  their  FMLA  compliance 
objectives  in  this  manner,  because  it 
avoids  what  may  often  become 
protracted  disputes  with  employees 
over  the  exacting  "equivalence" 
standards  that  must  be  applied.  It 
should  be  noted,  in  response  fo  the 
comments  from  the  State  of  Oregon's 
Bureau  of  Labor  and  Industries  and 
Fisher  and  Phillips,  an  emplover  has  an 
obligation  to  place  the  employee  in  the 
same  or  an  equivalent  position  even 
where  no  vacancy  exists.  The  statute 
does  not  permit  an  employer  fo  replace 
an  employee  who  takes  FN1LA  leave  or 
re.structure  a  position  and  then  refuse  t;) 
reinstate  the  returning  employee  on  the 
ground  that  no  position  exists. 
Furthermore,  an  employee's  acceptanrv 
of  a  different  but  allegedly  equivalent 
job  does  not  extinguish  an  employee's 
statutory  rights  to  be  restored  to  a  truly 
equivalent  job  or  fo  challenge  an 
employer's  placement  decision. 
Enforcement  actions  may  be  brought 
within  two  years  after  the  date  of  the 
last  event  constituting  the  alleged 
violation,  unless  the  violation  is  willf-.d. 
in  which  case  a  three  year  statute  of 
limitations  applies.  Given  the 
complexities  involved,  if  may  well  lie 
ai'.vanfageoL's  for  employers  to  restore 
returning  employees  to  their  same 
positions,  but  it  cannot  be  a  requirenu  :it 
of  compliance  in  the  n-guialions.  As 
explained  elsewhere  in  the  regulations, 
if,  but  for  being  on  leave,  an  employ«'e 
wouhJ  have  been  laid  off.  the 
employee's  right  to  reinsfalement  is 
whatever  il  would  have  been  had  the 
employee  not  been  on  leave  when  the 
layoff  occurred.  Note,  too.  however,  that 
it  is  a  violation  of  FMLAs  prohibited 
acts  (§  105  of  the  Act)  for  an  employer 
to  discharge  or  otl-.erwisc  discriminatt- 
against  an  employee  for  exercising 
rights  under  the  Act.  Thus,  it  would  be 
a  prohibited  act  to  refuse  to  place  an 
employee  in  the  same  position  because 
the  employee  had  taken  FMLA  leave. 
Similarly,  an  employer  that  eliminates 
the  job  of  an  employee  who  takes  F'ML^ 
leave  (for  example,  by  redistributing  the 
work  to  other  employees)  must  bear  the 
burden  of  establishing  that  the  job 
would  have  been  eliminated,  and  the 
employee  would  not  otherwise  have 
been  employed  at  the  time  of 
restoration,  if  the  employee  had 
continued  fo  work  instead  of  taking  the 
leave.  (See  §325  216.) 

Sommer  &  Barnard  noted  the 
regiilations  did  not  address  an 
cmployerss  obligation  to  reinstate  an 
employee  who  returns  to  work  befon^ 
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expiration  of  the  scheduled 
without  advance  notice  to 
,  and  suggested  a  minimum 
I  less  days  advance  notice  be 
he  employee  in  such  a  case. 
§§(825.216  and  825.309.)  On 
,  an  employee  cannot  be 
ake  more  leave  than  is 
address  the  employee's 
for  leave  (because  it  would 
IS  FMLA  leave  and, 
ciuld  not  be  charged  against 
s  12- week  FMLA  leave 
during  the  12-month 
the  other  hand,  employees 
to  provide  reasonable 
notice  of  changed 

affecting  the  employee's 
FMLA  leave.  The  suggestion  a 
two  days  advance  notice  be 
been  adopted  in 
.  Also,  an  employer  may 
information  in  periodic 
s  from  the  employee. 
Fautsch  commented  that 
1  vho  choose  to  accommodate 
are  not  protected  by 
shbuld  not  risk  litigation  by 
returning  employee  to  less 
lent  position  if  the 
of^red  is  all  that  the  employee 
.  They  recommended  that 
e  note  that  the  right  of 

to  the  same  or  equivalent 
;ontingent  upon  the 
continued  ability  to  perform 
essential  functions  of  the  job. 
125.215.)  This  point  has  been 
this  section. 
I  mal  Association  of 
Services,  in  commenting  on 
supported  adoption  in  the 
:o  icept  that  temporary 
who  find  their  spots  filled 
from  leave  would  go  to  the 
line"  for  placement  by  the 
lelp  company  under  certain 

There  are  limitations, 
the  application  of  this 
line"  principle,  because 

of  temporary  help 
t  would  require  immediate 

under  FMLA.  If.  for 
usiness  reasons  unrelated  to 
f  FMLA  leave,  the  client  of 
help  company  discontinues 
of  the  temporary  help 
,  the  contract  under  which 
who  took  FMLA  leave  was 
ended),  or  discontinues  the 
formerly  performed  by  the 
1  k^ho  took  FMLA  leave,  and 
available  equivalent 
lelp  jobs  at  the  same  client 
orary  help  company,  then 
on  of  the  temporary  help 
i  to  find  an  equivalent 
lelp  job  to  which  to  restore 
ig  employee  at  another  client 
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company.  If  no  other  equivalent 
positions  are  available  with  other 
clients,  and  if  the  returning  employee 
typically  experienced  "waits"  between 
jobs  in  the  ordinary  course  of  his  or  her 
employment  with  the  temporary  help 
placement  company,  then  such  an 
employee  would  be  entitled  to  priority 
consideration  for  the  next  suitable 
placement  with  other  customers.  On  the 
other  hand,  if  the  client  is  still  using 
agency  employees  in  the  same  or 
equivalent  positions,  the  agency  would 
be  required  to  reinstate  the  employee 
immediately,  even  if  it  would  be 
required  to  remove  another  employee. 
This  concept  has  been  clarified  in 
§825.106  in  discussing  joint 
employment  responsibilities  of 
temporary  help  companies  and  their 
client  firms. 

The  Edison  Electric  Institute  asked  if 
an  employer  is  obliged  to  hold  a 
position  open  for  a  "contract"  employee 
employed  by  a  contractor  if  the  contract 
was  originally  for  a  period  longer  than 
tlie  employee's  FMLA  leave  time  w.ould 
consume.  In  the  Department's  view  the 
contractor  would  have  the  responsibility 
as  the  primary  employer  of  the 
employee  for  job  restoration  at  the 
conclusion  of  the  employee's  FMLA 
leave,  provided  the  primary  employer 
chooses  to  place  the  employee  in  that 
position,  rather  than  in  an  equivalent 
position  elsewhere.  If  the  contract 
employee's  services  are  still  being 
provided  by  the  contractor  under 
contract  to  the  secondary  (customer  or 
client)  employer,  the  primary 
(contractor)  employer  could  restore  the 
contract  employee  to  the  previous 
contract  in  the  same  or  an  equivalent 
position.  Furthermore,  if  the  secondary 
(customer  or  client)  employer  attempted 
to  interfere  with  or  restrain  the  primary 
(contractor)  employer's  attempts  to 
restore  the  contract  employee  to  his  or 
her  previous  position  from  the  start  of 
the  leave,  the  secondary  (client  or 
customer)  employer  would  be  in 
violation  of  the  "prohibited  acts" 
section  of  the  Act  and  regulations  (see 
§  825.220).  These  principles  are 
discussed  in  §  825.106. 

The  College  and  University  Personnel 
Association  recommended  that  colleges 
and  universities  be  permitted  to 
maintain  flexibility  to  place  a  faculty 
member  in  a  tem.porary  position  without 
equivalent  duties  and  responsibilities 
when  the  faculty  member  returns  during 
a  term,  suggesting  that  educational 
institutions  are  unique  because  they 
work  on  the  semester  or  quarter  system 
and  it  disrupts  students'  education  if  a 
professor  is  brought  back  to  teach 
during  the  term.  FMLA  contains  no 
authority  to  grant  the  requested 


exception  by  regulation.  The  Congress 
addressed  to  some  extent  the  special 
circumstances  of  local  education 
agencies  under  §  108  of  FMLA,  but 
chose  not  to  include  colleges  and 
universities  within  the  scope  of  the 
special  rules. 

Equivalent  Position  (§825.215) 

An  equivalent  position  is  one  that  is 
virtually  identical  to  the  employee's 
former  position  in  terms  of  pay, 
benefits,  and  working  conditions, 
including  perquisites  and  status.  This 
section  of  the  regulations,  which 
attempted  to  articulate  the  various 
factors  that  have  an  impact  on  meeting 
the  statutory  standards  for 
"equivalence"  under  FMLA  and  to 
present  interpretations  through 
examples,  generated  numerous 
comments. 

Five  commenters  (Federally 
Employed  Women;  Women's  Legal 
Defense  Fund;  Food  &  Allied  Service 
Trades;  International  Brotherhood  of 
Teamsters;  and  Service  Employees 
International  Union)  objected  to  the 
discussion  in  paragraph  (a)  of  this 
section  that  appeared  to  use  the  terms 
"equivalent"  and  "substantially 
similar"  interchangeably,  and  they 
suggested  that  tlie  regulations  were 
confusing  the  applicable  standards.  The 
final  rule  has  been  clarified  in  response 
to  these  comments.  As  described  in  the 
legislative  history  noted  above,  the 
standard  for  evaluating  job 
"equivalence"  under  FMLA  parallels 
Title  VII's  general  prohibition  against 
job  discrimination,  and  is  intended  to  be 
interpreted  in  a  similar  manner. 
"Equivalence"  necessarily  requires  a 
correspondence  to  the  duties  and  other 
terms,  conditions  and  privileges  of  an 
employee's  previous  position,  which  is 
more  than  mere  "comparability"  or 
"similarity."  Moreover,  the  intended 
standard  encompasses  all  "terms  and 
conditions"  of  employment,  not  just 
those  specified.  Thus,  several  of  these 
commenters  objected  on  these  grounds 
to  the  exclusion  in  paragraph  (f)  of 
"perceived  loss  of  potential  for  future 
promotional  opportunities"  and  "any 
increased  possibility  of  being  subject  to 
a  future  layoff  from  what  was 
encompassed  by  "equivalent  pay, 
benefits  and  working  conditions"  unck^ 
FMLA.  As  requested  by  these 
commenters,  the  final  rule  has  been 
clarified  to  indicate  that  an  equivalent 
position  must  have  the  same  or 
substantially  similar  duties,  conditions, 
responsibilities,  privileges.and  status  as 
the  original  position.  The  references  to 
perceived  loss  of  potential  promotions 
and  increased  possibility  of  future  layoff 
have  been  deleted  from  paragraph  (f)- 


Eight  commenters  (Burroughs 
Wellcome  Company;  Southern  Electric 
International,  Inc.  (Troutman  Sanders); 
California  Department  of  Fair 
Employment  and  Housing;  William  M. 
Mercer,  Inc.;  Chamber  of  Commerce  of 
the  USA;  Society  for  Human  Resource 
Management;  and  Timber  Of>erators 
Council)  raised  questions  or  concerns 
on  the  regulatory  guidance  on  the 
impact  of  unpaid  FMLA  leave  on 
various  forms  of  incentive  pay  plans 
and  bonuses  (e.g..  perfect  attendance 
bonuses,  sales  bonuses  based  on 
calendar  year  productivity,  and  pay 
increases  based  on  performance 
reviews.  Bonuses  for  perfect  attendance 
and  safety  do  not  require  performance 
by  the  employee  but  rather  contemplate 
the  absence  of  occurrences.  To  the 
extent  an  employee  who  takes  FMLA 
leave  meets  all  the  qualifications  to 
receive  these  types  of  bonuses  up  to  the 
point  that  FMLA  leave  begins,  the 
employee  must  continue  to  qualify  for 
this  entitlement  upon  returning  from 
FMLA  leave.  In  other  words,  the 
employee  may  not  be  disqualified  from 
perfect  attendance,  safety,  or  similar 
bonus(es)  because  of  the  taking  of  FMLA 
leave.  {See  §  825.220  (b)  and  (c)).  A 
monthly  production  bonus,  on  the  other 
hand,  does  require  performance  by  the 
employee.  If  the  employee  is  on  FMLA 
leave  during  the  period  for  which  the 
bonus  is  computed,  the  employee  is  not 
entitled  to  any  greater  consideration  for 
the  bonus  than  other  employees  receive 
while  on  paid  or  unpaid  leave  (as 
appropriate)  during  the  period.  Because 
restored  employees  are  not  entitled  to 
accrue  seniority  during  a  period  of 
FMLA  leave,  pay  increases  based  on 
performance  reviews  conducted  after  1 2 
months  of  completed  service  with  the 
employer  may  be  delayed  by  the  amount 
of  unpaid  FMLA  leave  an  employee 
takes  during  the  12-month  period  (in  the 
absence  of  policies  that  treat  other  forms 
of  unpaid  leave  differently).  In  contrast, 
a  pay  increase  based  on  annual 
performance  reviews  geared  to  an 
employee's  "entry  on  board" 
anniversary  date  without  regard  to  any 
unpaid  leave  taken  during  the  period 
may  not  be  denied  or  delayed  (once  the 
employee  returns  &r)m  FNfLA  leave)  to 
an  employee  on  FMLA  leave  on  his  or 
her  anniversary  date.  The  regulations 
have  been  clarified  to  include  some  of 
these  principles. 

Fourteen  commenters  (Alabama 
Power  Company  (Balcb  &  Bingham); 
Pathology  Medical  Laboratories 
(Riordan  &  McKinzie);  Department  of 
Personnel,  City  of  Dallas;  New 
Hampshire  Retirement  System; 
University  of  California;  Hill  &  Barlow; 


Morris  R.  Friedman;  Willcox  &  Savage; 
McCready  and  Keene,  Inc;  William  M. 
Mercer,  Inc;  Government  Finance 
Officers  Association;  National  Council 
on  Teacher  Retirement;  National 
Restaurant  Association;  and  Virginia 
Maryland  Delaware  Association  of 
Electric  Cooperatives)  expressed  various 
views  on,  and  requested  clarification  of, 
provisions  included  in  paragraph  (d)(4) 
of  this  section  that  indicated  periods  of 
FML^  leave  would  be  treated  as 
"continuous  service  [i.e.,  no  break  in 
service)  for  purposes  of  vesting  and 
eligibility  to  participate"  in  pension  and 
other  retirement  programs.  To  resolve 
the  confusion  created  by  this  provision, 
several  clarifications  have  been 
included  in  the  final  rule.  Under  the 
FMLA,  unpaid  leave  does  not  constitute 
service  credit — except  for  purposes  of 
"break  in  ser\'ice"  rules  because  the 
taking  of  FMLA  leave  cannot  "*  *  * 
result  in  the  loss  of  any  employment 
benefit  accrued  prior  to  the  date  on 
which  the  leave  commenced  ' 
(§  104(a)(2)).  Thus,  employees  will  not 
be  deemed  to  accrue  hours  of  service 
during  periods  of  unpaid  F\[LA  leave 
[paid  leave  is  counted  as  service  credit). 
Note,  in  addition,  however,  that  if  any 
FMLA  leave  is  also  covered  by  special 
maternity  and  paternity  leave  plan 
pension  break  in  service  rules  imder 
ERISA,  the  more  generous  nile  would 
apply.  Paragraph  (d)(4)  of  this  section  is 
clarified  to  reflect  this  position. 

Cincinnati  Gas  &  Electric  Company 
and  Austin  Human  Resource 
Management  Association  asked  that  the 
requirement  for  an  employee  to  be 
reinstated  to  the  same  or  a 
"geographically  proximate"  worksite  be 
further  defined  in  paragraph  (e)(1)  of 
this  section.  In  response,  the  rule  is 
clarified  to  provide  that  a  geographically 
proximate  worksite  is  one  that  does  not 
involve  a  significant  increase  in 
commuting  time  or  distance. 

Austin  Human  Resource  Management 
Association  also  recommended  that  the 
rules  clarify  an  employer's  obligation  to 
return  an  employee  to  an  equivalent 
position  following  FMLA  leave  when 
the  employee  has  medical  limitations 
but  is  not  a  qualified  individual  with  a 
disability  under  the  ADA.  An 
employee's  right  to  restoration  under 
FMLA  is  dependent  upon  the 
employee's  ability  to  perform  all  of  the 
essential  functions  of  the  employee's 
position.  This  is  now  addressed  in 
§  825.214.  (See  also  the  discussion  in 
§  825.702.)  This  commentcr  also 
suggested  that  the  final  rule  expressly 
state  that  FMLA  does  not  affect  the 
employer's  right  to  administer  a  light 
duty  return  to  work  program  for 
employees  off  work  due  to  injury  or 


illness.  This  is  an  incorrect 
interpretation  of  FMLA's  leave 
entitlement  provisions  and  cannot  be 
adopted  in  the  regulations.  See  the 
discussion  in  §  825.702(d)(2).  An 
employer  may  not  require  an  employee 
to  return  to  light  duty.  But  the  employer 
is  not  prohibited  from  providing  a 
program  under  which  an  employee 
could  voluntarily  return  to  duty  before 
he  or  she  is  able  to  perform  all  the 
essential  functions  of  the  job.  In  such  a 
case,  because  an  employee  caimot  waive 
his  or  her  FMLA  rights,  the  employee's 
right  to  be  restored  to  his  or  her  original 
or  an  equivalent  position  would 
continue  until  12  weeks  have  f>assed  in 
that  12-month  period,  including  all 
FMLA  leave  and  the  light  duty  period 
for  which  the  employee  would 
otherwise  have  been  on  leave.  See  the 
revisions  at  §§  825.220  and  825.702. 

College  and  University  Personnel 
Association  commented  that 
§  825.215(d)(2)  appeared  to  prohibit 
employers  from  applying  "use  it  or  lose 
it"  policies  because  an  employee  who 
takes  FMLA  leave  is  entitled  to  the  same 
benefits  upon  return  frt>m  leave  as  he/ 
she  was  entitled  to  at  the 
commencement  of  the  leave,  regardless 
of  whether  the  "use  it  or  lose  it"  date 
has  passed.  The  commenter  considered 
this  interpretation  inconsistent  with 
§825.216.  which  suggests  an  employee 
has  no  greater  right  to  benefits  than  if 
the  employee  had  been  continuously 
employed  during  the  FMLA  leave.  The 
commenter  is  correct- that  the  FMLA 
e.xtcpds  no  greater  right  or  benefit  lo 
ehg:b!e  employees  than  they  would 
rereiv  if  they  w.orked  continuously 
during  the  FML,A  leave.  Consistent  with 
this  provision,  if  an  employee  would 
have  'lost"  the  benefit  if  the  employee 
hud  he^n  continuously  employed 
in  St  r;  ad  of  taking  FMLA  leave,  the 
emplovee  is  not  entitled  to  "retain"  the 
benefit  simply  because  the  employee 
took  FN'LA  leave,  regardless  of  whether 
the  L.  iQ.t;tT  date  for  "losing  it"  occurs 
during  a  period  the  employee  is  on 
FML-A  leave. 

Thf  .National  Association  of 
Plurabii:g-HpatiRg-Cooling  Contractors 
commt^ntcd  that  for  union-affiliated 
employers  under  a  collective  bargaining 
agreement,  an  eligible  employee  who 
requests  FMLA  leave  will  be  replaced 
from  the  hiring  hall.  According  to  the 
cominc-nter.  the  employer  has  no 
authority  to  recall  a  worker  back  to  his 
r  original  position  at  the  end  of  the 


or 


leave  As  noted  in  §  825.700  of  these 
regulations  and  §  402  of  the  FML.^,  the 
rights  established  for  eligible  employees 
by  FMLA  may  not  be  diminished  by  any 
collective  bargaining  agreement  or  any 
employment  benefit  program  or  plan. 
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on  Employer's  Obligation  to 
825.216)  ' 

(a)(3)  of  FMLA  limits  the 
of  any  restored  employee  to 
ght,  benefit,  or  position  of 
than  any  right,  benefit,  or 
employment  to  which  the 
4rould  have  been  entitled  had 
not  taken  the  leave.  An 
demonstrate  that  the 
ould  not  otherwise  have 

when  reinstatement  is 
be  able  to  deny  restoring 
(for  example,  in  the  case 
-wide  layoff  affecting  the 
former  position).  Similarly, 
been  eliminated  or 
has  decreased,  a 
nployee  would  not  be 
eturn  to  that  shift  or  to  work 
overtime  hours  as  before.  In 
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such  reinstatement  would 
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s  furnished. 

Association  of  Computer 
Business  commented  that 
section  referred  to  the  task  of 
ing  completed  while  an 
on  FMLA  leave  and  the  loss 
rights  in  that  instance, 
ifefer  to  other  similar 
.  such  as  where  a  position  is 
or  resubcontracted.  The 
pies  would  apply  in  these 
where  the  position  of 
no  longer  exists  and  the 
during  an  employee's 
e.  An  employee's  rights  to  be 
the  same  as  if  the  employee 

the  leave.  The  employer 
ish  that  the  employee  who 

would  not 
lave  been  employed  if  leave 
;  be  3n  taken  in  order  to  deny 
reinstatement.  See  also  §  825.312(d). 
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reduced  workforce  requirements,  the 
services  of  the  employee  on  FMLA  leave 
will  no  longer  be  required?  Similarly, 
Alabama  Power  Company  (Balch  & 
Bingham)  requested  more  guidance  be 
given  on  department-wide  downsizing 
while  an  employee  is  on  leave — must 
the  employee  still  be  kept  on  leave  for 
the  remainder  of  the  planned  FMLA 
leave  if  he  or  she  would  have  been 
permanently  laid  off  when  the 
dowTisizing  occurred?  Fisher  and 
Phillips  also  suggested  the  regulations 
clarify  that  an  eligible  employee's  rights 
to  group  health  plan  benefits  end  after 
the  date  of  a  layoff  affecting  an 
employee  on  FMLA  leave.  The  National 
Restaurant  Association  suggested  that  it 
would  be  helpful  if  more  examples  were 
included  of  circumstances  where  an 
employee's  rights  to  job  restoration  and 
maintenance  of  health  benefits  are 
limited. 

As  explained  in  several  sections  of  the 
regulations,  an  efigible  employee  under 
P  MLA  is  entitled  to  no  greater  right  of 
employment  than  if  leave  had  not  been 
taken.  The  legislative  history  points  out 
that  if,  but  for  being  on  leave,  an 
employee  would  have  been  laid  off,  the 
employee's  right  to  reinstatement  is 
whatever  it  would  have  been  had  the 
employee  not  been  on  leave  at  the  time 
of  the  layoff.  Thus,  if  an  employee  is 
laid  off  during  an  FMLA  leave  period, 
the  employer's  obligations  to  continue 
the  employee  on  FMLA  leave,  maintain 
the  employee's  group  health  plan 
benefits,  and  restore  the  employee  to  a 
position  of  employment,  all  cease  at  the 
time  the  employee  is  laid  oU  provided 
the  employer  has  no  such  obligation 
under  a  collective  bargaining  agreement 
or  otherwise,  and  the  employer  can 
demonstrate  that  the  employee  would 
not  have  been  reinstated,  reassigned,  or 
transferred  in  the  absence  of  the  FMLA 
leave.  This  section  has  been  so  clarified. 
Note,  too,  however,  an  employer  is 
prohibited  from  discharging  or 
otherwise  discriminating  against  an 
employee  for  exercising  rights  under  the 
Act,  and  the  employer  that  eliminates 
the  job  of  an  employee  who  takes  FMLA 
leave  (for  e.xample,  by  redistributing  the 
work  to  other  employees)  bears  the 
burden  of  establishing  that  the  job 
would  have  been  eliminated,  and  the 
employee  would  not  otherwise  have 
been  employed  by  the  employer,  if  the 
employee  had  continued  to  work 
instead  of  taking  the  leave.  (See  also  the 
discussion  of  §  825.214.  above.) 

Employers  Association  of  New  Jersey 
also  asked  whether  an  employer  is 
obligated  to  reinstate  an  employee  if, 
during  the  leave,  the  employee  engaged 
in  conduct  which  would  have  resulted 
in  discharge  if  the  conduct  occurred 


while  the  employee  was  at  work.  If  no 
such  obligation  exists,  may  the  FMLA 
leave  and  maintenance  of  group  health 
insurance  be  discontinued  at  the  point 
in  time  that  the  misconduct  took  place? 
Again,  an  employee  on  FMLA  leave  is 
entitled  to  no  greater  right  of 
employment  than  if  the  leave  was  not 
taken.  Provided  the  employer's  policies 
are  nondiscriminatory,  are  applied 
uniformly  to  similarly-situated 
employees,  and  violate  no  other  laws, 
regulations,  or  collective  bargaining 
agreements  where  applicable,  sanctions 
such  as  discharge  for  misconduct  may 
continue  to  be  applied  to  the  employee 
on  FMLA  leave  for  actionable  offenses 
as  if  the  employee  had  continued  to 
work. 

"Key"  Employee  Exemption  (§  825.217) 

FMLA  provides  a  limited  exemption 
from  an  employer's  requirement  to 
restore  an  employee  to  employment 
after  FMLA  leave  if  certain  factors  are 
met:  (1)  denial  of  restoration  to 
employment  (but  not  the  taking  of  the 
leave)  must  be  necessary  to  prevent 
"substantial  and  grievous  economic 
injiu-y"  to  the  employer's  operations;  (2) 
the  employer  must  notify  the  employee 
of  its  intent  to  deny  restoration  under 
this  exemption  at  the  time  the  employer 
determines  that  such  grievous  economic 
injury  would  occur;  (3)  if  the  leave  has 
already  commenced,  the  employer  must 
allow  the  employee  an  opportunity  to 
elect  to  return  to  work  after  receiving 
the  notice  from  the  employer;  and  (4) 
the  exemption  is  limited  to  a  salaried 
eligible  employee  who  is  among  the 
highest  paid  10  percent  of  the 
employer's  workforce  within  75  miles  of 
the  facility  where  employed.  These 
provisions  are  statutory,  as  set  forth  in 
§  104(b)  of  FMLA. 

Several  commenters  suggested 
changes  that  would  be  inconsistent  with 
the  statutory  terms  of  the  exemption, 
such  as  increase  the  "top  10  percent"  to 
"top  25  percent"  or  decrease  it  to  "top 
five  percent,"  or  guarantee 
reinstatement  rights  to  women  who 
have  achieved  the  top  10  percent  status 
despite  the  terms  of  the  exemption,  or 
limit  applicability  of  the  exemption  to 
private.sector  employers  only.  The 
Department  carmot  adopt  regulatory 
provisions  for  the  exemption  that  would 
run  counter  to  the  terms  of  the  statute. 

The  National  Association  of 
Plumbing-Heating-Cooling  Contractors 
questioned  whether  key  employees  had 
to  be  notified  of  their  designation  as 
"key"  prior  to  requesting  FML.A  leave, 
suggesting  that  employers  should  be 
required  to  do  this  to  prevent 
misunderstandings  and  abuses  [e.g..  at 
the  time  of  being  hired).  Under  the 


terms  of  the  statute,  the  employer  must 
notify  an  employee  "at  the  time  the 
employer  determines"  that  the  requisite 
injury  from  restoration  would  occur. 
Under  §825. 217(c)(2),  the  determination 
of  whether  a  salaried  employee  is 
among  the  top  10  percent  for  purposes 
of  the  exemption  is  made  at  the  time  of 
a  request  for  leave.  Under  the  "notice  to 
employee"  provisions  of  §  825.301(c)(6), 
the  employer  must  inform  a  "key" 
employee  in  response  to  a  request  for 
leave  whether  the  employee  is  a  "key" 
employee,  and  the  potential 
consequence  that  restoration  may  be 
denied  following  the  leave.  As  provided 
under  §825.219,  if  an  employer  believes 
reinstatement  may  be  denied,  such 
written  notice  must  be  provided  to  the 
employee  at  the  time  of  the  leave 
request,  or  when  the  FMLA  leave 
commences,  whichever  is  earlier. 
Failure  to  provide  timely  notice  that  the 
employee  is  a  key  employee  and 
restoration  may  be  denied  will  cause 
employers  to  lose  their  right  to  deny 
restoration,  even  where  substantial  and 
grievous  economic  injury  will  result 
from  restoring  the  employee. 

The  Society  for  Human  Resource 
Management  asked  whether  overtime  is 
included  when  computing  the  highest 
paid  10  percent  of  the  workforce,  and 
how  the  determination  is  made  when 
there  is  a  parent  company  and  a 
subsidiary  involved.  As  detailed  in 
§  825.217(c)(1),  the  earnings  used  for 
this  computation  include  wages  (which 
includes  salaries),  premium  pay  (which 
includes  "overtime"  premium  pay), 
incentive  pay  (e.g.,  commissions),  and 
non-discretionary  and  discretionary 
bonuses.  The  definition  of  "employer" 
in  §  825.104  would  control  in  cases 
involving  a  parent  and  subsidiary.  As 
provided  in  §  825.104(c),  normally  the 
legal  entity  which  employs  the 
employees  is  the  employer,  and  a 
corporation  is  a  single  employer  (rather 
than  its  separate  establishments  or 
divisions).  Where  one  corporation  has 
an  ownership  interest  in  another,  it  is  a 
separate  employer  jjn/ess  it  meets  the 
tests  for  "integrated  employer" 
(§  825.104(c)(2)),  in  which  case  all 
employees  of  the  integrated  employer 
are  considered. 

Substantial  and  Grievous  Economic 
Injury  (§825.218) 

To  deny  restoration  to  a  "key" 
employee,  the  employer  must  establish 
that  restoring  the  employee  would  cause 
"substantial  and  grievous  economic 
injury"  to  the  employer's  operations.  In 
explaining  the  conditions  for  applying 
the  "key"  employee  exemption,  the 
legislative  history  indicated,  when 
measuring  grievous  economic  harm. 


"*   *   *    a  factor  to  be  considered  is  the 
cost  of  losing  a  key  employee  if  the 
employee  chooses  to  take  the  leave, 
notwithstanding  the  determination  that 
restoration  will  be  denied."  Numerous 
commenters  (Chicago  Transit  Authority; 
Nationsbank  Corporation  (Troutman 
Sanders)  and  Southern  Electric 
International,  Inc  (Troutman  Sanders); 
Pima  Federal  Credit  Union;  United 
Federal  Credit  Union;  Weinberg  & 
Green;  Wessels  &  Pautsch;  Willcox  & 
Savage;  Credit  Union  National 
Association,  Inc;  National  Association 
of  Federal  Credit  Unions;  and  the 
National  Restaurant  Association) 
requested  more  specific  guidelines  and 
further  regulatory  definition  of  the 
statutory  term  "substantial  and  grievous 
economic  injury."  One  commenter  (IBM 
Endicott/Owego  Employees  Federal 
Credit  Union)  suggested  further 
guidance  was  unnecessary.  The 
National  Association  of  Federal  Credit 
Unions  noted  additionally  that  under 
the  ADA,  an  employer's  operations 
suffer  an  "undue  hardship"  if 
accommodation  to  an  employee  would 
be  unduly  costly,  extensive,  substantial, 
or  disruptive  or  would  fundamentally 
alter  the  nature  or  operation  of  the 
business.  This  commenter  suggested 
these  same  factors  under  ADA  could  be 
applied  in  determining  whether  or  not 
an  employer's  operations  would  suffer 
"substantial  and  grievous  economic 
injury"  by  restoring  a  key  employee  to 
the  position.  The  EEOC,  on  the  other 
hand,  which  administers  the  ADA, 
recommended  that  the  FMLA  rules  state 
that  FMLA's  standard  for  the  "key" 
employee  exemption  is  different  from 
"undue  hardship"  under  the  ADA.  The 
Department  concurs  with  EEOC's 
suggestion  that  "substantial  and 
grievous  economic  injury"  under  FMLA 
is  different  from  "undue  hardship" 
under  the  ADA.  FMLA  creates  a  narrow 
exception  to  the  reinstatement  rights  of 
a  key  employee,  whereas  ADA's 
standard  provides  a  measure  of  the 
reasonableness  of  any  accommodation. 
Additionally,  the  definitions  of  the  two 
terms  suggest  that  "substantial  and 
grievous  economic  injury"  is  more 
stringent  than  "undue  hardship."  The 
FMLA  rules  define  "substantial  and 
grievous  economic  injury"  to  include 
"substantial  long-term  injury."  Undue 
hardship  is  defined  as  "significant 
difficulty  or  expense"  (see  Appendix  to 
29  CFR  Part  1630.2(p)).  Accordingly,  the 
final  rule  is  revised  to  clarify  that  the 
two  standards  are,  in  fact,  different,  and 
that  FMLA's  standard  is  more  stringent 
than  the  ADA's  "undue  hardship" 
standard.  Further  regulatory  guidelines, 
however,  in  the  form  of  a  more  precise 


test,  cannot  be  established  due  to  the 
fact-specific  circumstances  that  must  be 
evaluated  on  a  case-by-case  basis. 

Rights  of  a  Key  Employee  (§  825.219) 

This  section  detailed  the  guidelines 
for  applying  tlie  "key"  employee 
exemption,  and  the  requirements  for 
employers  to  furnish  proper  and  timely 
notice  to  "key"  employees,  informing 
them  of  the  possibility  that  restoration 
to  employment  may  be  denied.  A  "key" 
employee  must  be  given  a  reasonable 
period  of  time  after  receiving  the 
employer's  notice  in  which  to  elect 
whether  to  return  to  work.  A  key 
employee  who  takes  leave  is  still 
eligible  for  maintenance  of  group  health 
benefits,  even  after  the  employee  has 
been  notified  that  reinstatement  will  be 
denied.  In  those  circumstances,  the 
employer  may  not  recover  the  premiums 
it  paid  to  maintain  such  health  benefits. 
An  employee  who  continues  on  leave 
after  receiving  notice  from  the  employer 
is  still  entitled  to  request  reinstatement 
at  the  conclusion  of  the  leave  period, 
and  the  employer  must  again  determine 
if  substantial  and  grievous  economic 
injury  will  result  from  reinstatement 
based  on  the  facts  existing  at  that  time. 

TRW  Systems  Federal  Credit  Union, 
Fisher  &  Phillips,  and  the  National 
Restaurant  Association  considered  the 
requirements  to  give  written  notices  to 
key  employees  as  provided  in  the 
regulations  to  be  excessive  and 
duplicative.  The  National  Association  of 
Federal  Credit  Unions  opposed  the 
requirement  for  a  second  determination 
to  be  made,  after  a  key  employee  has 
already  chosen  to  continue  the  leave 
after  receiving  the  employer's  first 
notice  that  restoration  will  be  denied. 
The  Chamber  of  Commerce 
recommended  that  the  regulations 
require  written  notice  but  not  mandate 
a  specific  form  of  delivery  (either^n 
person  or  by  certified  mail).  The 
National  Restaurant  Association 
considered  the  obligations  of  the 
employer  to  be  so  burdensome  under 
the  regulations  as  to  render  the 
exception  under  the  Act  of  no  practical 
value. 

After  full  consideration  given  to  the 
comments  received  on  this  section,  the 
Department  continues  to  believe  that  the 
rule  properly  construes  the  rights 
intended  by  the  Act  for  "key" 
employees;  thus,  no  further 
modifications  have  been  made  in 
response  to  the  comments.  Section 
104(b)  of  FMLA  is  intended  as  a  narrow, 
limited  exemption  from  the  otherwise 
applicable  restoration  requirements  of 
the  Act.  The  procedural  requirements 
set  forth  in  the  rule  ensure  that  the 
standards  for  the  exemption  have  been 
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properly  m«t,  i.e.,  based  on  facts 
existing  at  I  le  time  an  employee  seeks 
restoration  lo  employment,  the 
employer  must  establish  that  denial  of 
restoration  ( it  that  time  is  necessary  to 
prevent  sub  Jtantial  and  grievous 
economic  ir  jury  to  the  employer's 
operations. 

Employee  P  rotections  and  Prohibited 
Acts  (§825. 520) 

Section  li  15  of  FMLA  makes  it 
unlawful  fa  •  an  employer  to  interfere 
with  or  resti  ain  or  deny  the  exercise  of 
any  right  pr  jvided  by  the  Act.  It  also 
makes  it  un  awful  for  an  employer  to 
discharge  o:  in  any  other  manner 
discriminate  against  any  individual  for 
opposing  ai  y  practice  made  unlawful 
by  the  Act. '  liis  opposition  clause  is 
derived  froi  i  Title  VII  of  the  Civil  Rights 
Act  of  1964  and  is  intended,  according 
to  the  legisl  ilive  history,  to  be  construed 
in  the  same  maimer.  Thus,  FMLA 
provides  thi ;  same  sorts  of  protections  to 
workers  wha  oppose,  protest,  or  attempt 
to  connect  a]  leged  violations  of  the 
FMLA  as  ar  s  provided  to  workers  under 
Title  VII.  Tl  le  regulations  provided  that 
any  violatio  n  of  the  FMLA  or  its 
implementi  ag  regulations  would 
constitute  interfering  with,  restraining, 
or  denying  he  exercise  of  rights  under 
the  Act  "In  terfering  with"  the  exercise 
of  rights  wa  5  defined  to  include  not  only 
denying  aul  borization  for  or 
discouragin  i  an  employee  to  take  FMLA 
leave,  but  n  anipulation  by  the  employer 
to  avoid  res  jonsibilities  (such  as 
unnecessari  ly  transferring  employees 
among  worksites  to  avoid  the  50- 
employee  Uireshold  for  employees" 
eligibility).  TvlLA's  anti-discrimination 
provisions '  veie  interpreted  in  the 
Interim  Fin  il  Rule  to  prohibit  an 
employer  fr  am  requiring  more  of  an 
employee  w  ho  took  FMLA  leave  than 
the  employ  sr  requires  of  employees  who 
take  other  f  )rms  of  paid  or  unpaid  leave 
(e.g.,  requir  »ments  to  furnish  written 
notice  or  ce  rtification  for  use  of  leave). 
Also.  empl(  yers  were  prohibited  from 
considering  an  employee's  use  of  FMLA 
leave  as  a  n  ;gative  factor  in  any 
employmci  t  actions  (e.g.,  promotions  or 
disciplme).  and  specifically  in 
connection  with  "no  fault"  attendance 
policies.  Fi  lally.  the  regulations 
expressed  I  OL's  view  that  employees 
cannot  wai  e  their  rights  under  FMLA, 
nor  can  em  iloycrs  induce  employees  to 
waive  their  FMLA  rights. 

Ten  conn  iienters  (Consolidated 
Edison  Con  ipany  of  New  York,  Inc.; 
Dopai.o.  In( .;  Red  Dot  Corporation;  Tax 
Collector.  F  ahn  Beach  County,  Florida; 
Austin  Hui  lan  Resource  Management 
Associatior :  Equal  Employment 
Advisor,'  C  }i;nci!;  Fh;r;da  Citrus 
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Mutual;  Food  Marketing  Institute; 
Greater  Cincinnati  Chamber  of 
Commerce  (Taft  Stettinius  HoUister); 
and  the  Society  for  Human  Resource 
Management)  opposed  the  prohibitions 
against  counting  FMLA-protected  leaves 
of  absence  in  disciplinary  actions  and 
under  employers'  attendance  control 
pohcies.  Some  felt  that  FMLA  should 
not  invalidate  legitimate  attendance 
control  programs,  which  are  objective 
and  nondiscriminatory  as  to  the  reason 
for  a  given  absence,  or  that  reasonable 
attendance  requirements  should  still  be 
available  to  employers  and  remain 
within  their  prerogatives  as  a  condition 
of  continued  employment.  Some  asked 
whether  a  distinction  could  be  made 
between  counting  FMLA  absences 
negatively  for  purposes  of  discipline  or 
other  adverse  action,  and  counting  them 
under  attendance  programs  that  reward 
employees  for  good  attendance  (e.g.. 
attendance  bonus  programs).  It  was 
argued  that  employers  should  still  be 
allowed  to  reward  employees  positively 
for  perfect  attendance,  and  be  permitted 
to  exclude  an  employee  from  such  an 
attendance  award  if  the  employee's 
FMLA  absence  makes  him  or  her 
ineligible. 

Employers  pay  bonuses  in  different 
forms  to  employees  for  job-related 
performance  such  as  for  perfect 
attendance,  safety  (absence  of  injuries  or 
accidents  on  the  job),  and  exceeding 
production  goals.  Bonuses  for  perfect 
attendance  and  safety  do  not  require 
performance  by  the  employee,  but  rather 
contemplate  the  absence  of  occurrences. 
To  the  extent  an  employee  who  takes 
FMLA  leave  meets  all  the  requirements 
for  these  types  of  bonuses  (which 
contemplate  the  absence  of  an  event) 
before  the  FMLA  leave  begins,  the 
employee  is  entitled  to  continue  this 
accrued  entit'ement  upon  the 
employee's  return  from  FMLA  leave  (the 
taking  of  FMI A  leave  cannot  "*   •   * 
result  in  the  1  )ss  of  any  employment 
benefit  accrued  prior  to  the  date  on 
which  the  leave  commenced").  Thus, 
the  employee  may  not  be  disqualified 
for  such  bonus(es)  merely  because  the 
employee  took  FMLA  leave  during  the 
period;  to  do  so  would  discriminate 
against  the  employee  for  taking  FMLA 
leave.  A  monthly  production  bonus,  on 
the  other  hand,  does  require 
performance  by  the  employee  during  the 
period  of  production.  If  the  employee  is 
on  FMLA  leave  during  the  period  for 
which  the  bonus  is  computed,  the 
employee  may  be  excluded  from 
consideration  for  the  bonus.  These 
principles  are  discussed  in  new 
4}  825.21.5(c)(2). 

Nationsbank  Corporation  (Troutjnau 
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recent  years  have  found  that  some 
employees  have  abused  or  illegitimately 
sought  the  protection  of  anti- 
discrimination statutes  to  avoid 
legitimate  discipline,  and  that  the  courts 
and  some  administrative  agencies 
(including  DOL)  have  developed 
decision  rules  to  bar  such  use  of  the  law 
by  employees.  The  commenter 
recommended  that  DOL  explicitly 
prohibit  employee  abuse  or  misuse  of 
FMLA  and  include  sanctions  for  such 
misconduct  (e.g.,  discharge,  payment  of 
attorneys'  fees  or  other  costs). 

Sections  825.216  and  825.312  discuss 
at  some  length,  as  noted  repeatedly 
throughout  this  preamble,  that  FMLA 
does  not  entitle  any  employee  to  any 
right,  benefit,  or  position  of  employment 
other  than  any  right,  benefit,  or  position 
of  employment  to  which  the  employee 
would  have  been  entitled  if  the 
employee  had  not  taken  leave  under  the 
FMLA.  Thus.  FMLA  cannot  be  used  by 
employees  as  a  "shield"  to  avoid 
legitimate  discipline.  As  this  basic  tenet 
flows  from  FMLA's  statutory  provisions 
which  have  already  been  addressed  in 
the  regulations,  it  is  uimecessary  to 
include  the  particular  suggested 
provisions  to  respond  to  these  concerns. 

Nationsbank  Corporation  (Troutman 
Sanders).  Southern  Electric 
International,  Inc  (Troutman  Sanders), 
and  Chamber  of  Commerce  of  the  USA 
expressed  concerns  with  the  "no  waiver 
of  rights"  provisions  included  in 
paragraph  (d)  of  this  section.  They 
recommended  explicit  allowance  of 
waivers  and  releases  in  cormection  with 
settlement  of  FMLA  claims  and  as  part 
of  a  severance  package  (as  allowed 
under  Title  VH  and  ADEA  claims,  for 
example).  The  ERISA  Industry 
Committee  raised  a  similar  concern  with 
respect  to  the  rule's  impact  on  early 
retirement  windows  offered  by 
employers.  Such  windows  are  typically 
open  for  a  limited  period  of  time  and 
require  all  employees  accepting  the  offer 
to  be  off  the  payroll  by  a  certain  date. 
If  employees  on  FMLA  leave  have  the 
right  to  participate  in  an  early 
retirement  program,  but  may  continue  to 
have  and  assert  leave  rights,  the  leave 
rights  could  adversely  affect 
administration  of  the  early  retirement 
program. 

The  Department  has  given  careful 
consideration  to  the  comments  received 
on  this  section  and  has  concluded  that 
prohibitions  against  employees  waiving 
their  rights  and  employers  inducing 
employees  to  waive  their  rights 
constitute  sound  public  policy  under 
the  FMLA.  as  is  also  the  case  under 
other  labor  standards  statutes  such  as 
the  FL.SA.  This  does  not  prevent  an 
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from  returning  to  work  quickly  by 
accepting  a  "light  duty"  or  different 
assignment.  Accordingly,  the  final  rule 
is  revised  to  allow  for  an  employee's 
voluntary  and  uncoerced  acceptance  of 
a  "light  duty"  assignment.  An 
employee's  right  to  restoration  to  the 
same  or  an  equivalent  position  would 
continue  until  12  weeks  have  passed,  . 
including  all  periods  of  FMLA  leave  and 
the  "light  duty"  period.  In  this 
connection,  see  also  §  825.702(d). 

With  respect  to  early-out  windows  for 
retirement  purposes,  an  employee  on 
FMLA  leave  may  be  required  to  give  up 
his  or  her  remaining  FMLA  leave 
entitlement  to  take  an  early-out  offer 
from  the  employer.  Under  these 
circumstances,  FMLA  rights  would 
cease  because  the  employment 
relationship  ceases,  and  the  employee 
would  not  otherwise  have  continued 
employment.  Further,  although  an 
employer  need  not  extend  the  window 
for  those  employees  who  are  out  on 
FMLA  leave,  the  employer  must  afford 
such  employees  the  opportunity  to  avail 
themselves  of  any  such  offer  which 
would  have  been  available  if  they  had 
not  been  on  leave. 

Florida  Citrus  Mutual  and  Fisher  & 
Phillips  took  issue  with  the  prohibition 
against  an  employer  manipulating  the 
size  of  the  workforce  for  the  purpose  of 
precluding  employee  eligibility  for 
FMLA  leave.  They  suggested  that 
employers  cannot  "interfere"  with  the 
rights  of  employees  unless  and  until  the 
employees  have  those  rights. 

We  disagree  with  the  views  expressed 
in  these  comments.  It  is  DOL's  view  that 
a  covered  employer  that  engages  in  the 
manipulative  behavior  prohibited  by  the 
regulatory  provisions  is  depriving 
employees  of  rights  and  entitlements 
they  would  otherwise  fully  enjoy  but  for 
the  manipulative  actions  by  the  covered 
employer,  which  is  expressly 
prohibited.  The  rule  is  clarified  to  state 
that  employers  covered  by  the  FS4LA 
may  not  engage  in  such  manipulation  of 
till!  workforce  for  the  purpose  of 
avoiding  FMLA  obligations. 

The  California  Department  of  Fair 
Employment  and  Housing 
recommended  revisions  to  paragraph  (c) 
of  this  section  to  reference  the 
consequences  of  an  employer  asking  a 
job  applicant  or  the  former  employer  of 
a  job  applicant  questions  which  would 
reveal  the  employees  use  of  FMLA 
leave,  and  the  consequences  of  making 
hiring  decisions  based  on  the  use  of 
FMLA  leave.  It  was  suggested  that  if 
hiring  decisions  are  among  the 
employment  actions  for  which  use  of 
FMLA  leave  may  not  be  a  negative 
factor,  then  the  regulations  should 
incorporate  guidance  in  this  area.  A 


reference  to  "prospective  employees" 
has  been  included  in  paragraph  (c)  of 
this  section. 

///.  Subpart  C,  §§825.300-825.312 

Posting  Requirements  (§825.300) 

Twenty  commenters  took  exception  to 
the  regulatory  requirement  regarding  the 
size  of  the  notice  (poster).  They  felt  it 
was  unnecessary  and  did  not  provide 
any  substantive  benefit  to  employees. 

"The  Department  has  determined  that 
it  will  not  prescribe  the  precise  size  of 
the  required  poster.  The  regulation 
requires  instead  that  the  poster  be  large 
enough  to  be  easily  read.  This 
requirement  would  be  satisfied,  for 
example,  if  the  poster  were  at  least  the 
size  of  a  standard  8V2XII  inch  piece  of 
paper.  The  purpose  of  the  poster  is  to 
call  employees'  attention  to  the  basic 
requirements  of  FMLA  and  provide 
information  where  they  may  get 
additional  information  or  file  a 
complaint,  in  the  past  several  years  a 
number  of  commercial  firms  have 
reproduced  other  posters,  having  a 
number  of  posters  in  a  single  set  or  on 
a  single  display,  and  much  of  the 
information  is  not  legible  from  any 
reasonable  distance.  If  the  poster  does 
not  inform,  it  serves  no  useful  purpose. 

Two  commenters  objected  to  having  a 
provision  in  the  regulation  that  allowed 
employees  totircumvent  their  notice 
obligations  to  the  employer  if  the 
employer  failed  to  post  the  notice.  The 
purpose  of  this  provision  is  to 
encourage  employers  to  post  the  notice; 
otherwise,  how  would  employees  know 
about  FMLA  and  their  basic  rights  and 
where  to  obtain  additional  information? 
The  posting  requirement  is  not  difficult 
or  overly  burdensome  for  an  employer, 
as  the  Department  will  furnish,  free  of 
charge,  a  copy  of  the  poster  which  the 
employer  may  duplicate.  The 
Department  finds  no  basis  to  remove 
this  provision  from  the  Final  Rule. 

The  Employers  Association  of 
Western  Massachusetts.  Inc.. 
commented  that  references  to  applicants 
for  employment  should  be  deleted  from 
the  regulation  as  the  statute  applies  only 
to  eligible  employees. 

The  statute,  at  §  109(a).  requires  the 
notice  to  be  posted  in  conspicuous 
places  on  the  premises  where  notices  to 
employees  and  applicants  for 
ewplopnent  are  customarily  posted. 
The  prohibited  acts  identified  by  the 
statute  in  §  105  state  that  it  is  unlawful 
for  an  employer  and/or  any  person  to 
interfere  with  rights  or  discriminate 
against  any  individual.  Clearly  the 
prohibited  acts  are  not  limited  in 
application  to  eligible  employees.  The 
Department  is  unable  to  make  this 


change  as  it  conflicts  with  the  statutory 
language. 

The  So<:iety  for  Human  Resources 
Management  asked  if  a  contractor  who 
has  employees  working  at  multiple  sites 
of  other  employers  is  required  to  post 
the  notice  at  each  site  when  the 
employer  who  controls  the  site  has 
already  posted  the  notice.  The 
contractor  should  ensure  that  a  notice  is 
posted  in  a  conspicuous  place  on  the 
worksite  where  his/her  employees  have 
access.  If  so,  there  is  no  need  for  the 
contractor  to  post  additional  notices. 

The  Tennessee  Association  of 
Business  asked  if  posting  the  notice 
satisfies  all  notice  requirements  of  the 
Act.  The  posting  of  the  notice  is  but  one 
of  the  notice  requirements  applicable  to 
employers.  For  example,  in  §  825.301(b) 
the  employer  is  required  to  provide 
written  notice  to  an  employee  who 
provides  notice  of  the  need  for  FML.A 
leave  regarding  eight  essential  elements 
of  information  that  are  employee- 
specific.  There  are  a  number  of  othet 
notice  provisions  throughout  the 
regulations. 

Other  Employer  Notices  (§825.301) 

Four  commenters  made  observations 
regarding  the  requirements  of 
§  825.301(a)  for  employers  to  include 
their  policies  regarding  the  taking  of 
FMLA  leave  in  employee  handbooks,  if 
they  have  such  a  publication.  One 
commenter  asked  for  the  deadline  by 
which  the  FMLA  provisions  should  be 
included.  Another  objected  to  any 
requirement  to  include  the  process  to 
file  a  complaint  and  advising  employees 
of  their  right  to  file  suit.  Yet  another 
urged  the  Department  to  provide  an 
acceptable  statement  to  be  included  in 
the  employee  handbook  regarding 
FMLA.  One  commenter  urged  that  this 
requirement  be  satisfied  if  the  employer 
incorporated  the  Department's  FML.A 
Fact  Sheet  in  the  handbook. 

It  was  the  intent  of  the  regulations 
that  if  an  employer  provides  a  handbook 
of  employer  policies,  the  employer's 
FMLA  policies  would  be  included  in 
the  handbook  by  the  effective  date  of 
FMLA.  There  is  no  requirement  that  an 
employer  include  information  regardine 
filing  conipiaints  or  private  rights  of 
action.  The  purpose  of  this  provision  is 
to  provide  employees  the  opportunity  to 
learn  from  their  employers  of  the 
manner  in  which  that  employer  intends 
to  implement  FMLA  and  what  company 
policies  and  procedures  are  applicable 
so  that  employees  may  make  FML.^ 
plans  fully  aware  of  their  rights  and 
obligations.  It  was  anticipated  that  to 
some  large  degree  these  policies  would 
be  peculiar  to  that  emplover. 
Consequently,  it  would  be  of  little  nst 
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employee's  leave.  For  example,  the  prior 
notice  and  handbook  (if  any)  might  state 
that  certification  will  be  required  for  all 
sick  leave  of  any  kind,  for  all  unpaid 
sick  leave,  or  for  all  sick  leave  longer 
than  a  specified  period.  Similarly,  the 
notice  and  handbook  might  state  that 
"fitness-for-duty"  reports  will  be 
required  for  all  employees, with  back 
injuries  in  a  certain  occupation. 

The  Women  Employed  Institute  urged 
that  the  notice  required  by  §  825.301(c) 
be  in  writing  and  that  the  notice  should 
be  furnished  to  the  employee  no  later 
than  the  day  before  leave  is  to  begin  if 
leave  is  foreseeable  or  as  soon  as 
practicable  if  not  foreseen. 

The  regulation  has  been  changed  to 
make  it  clear  that  the  notice  must  be  in 
writing.  The  interim  final  rule  required 
the  employer  to  provide  the  notice  at 
the  time  notice  of  need  for  leave  is 
provided  The  Final  Rule  will  require 
such  notice  to  be  provided  as  soon  after 
notice  of  need  for  leave  is  given  as 
practicable,  usually  one  or  two  business 
davs.  The  requirement  for  written  notice 
simply  ensures  that  the  employee 
receives  critical  information  and 
provides  appropriate  documentation  of 
the  information  conveyed  to  the 
employee  in  the  event  of  a  dispute. 

The  Church  of  Jesus  Christ  of  Latter- 
Dav  Saints  commented  that  an  employer 
should  still  be  permitted  to  count  an 
absence  as  FMLA  leave  ev^n  if  an 
employee  (who  may  be  too  ill)  has  not 
requested  FMLA  leave  for  the  absence. 
An  example  was  provided  of  an 
employee  who  has  a  heart  attack  and 
misses  five  weeks  from  work  but  does 
not  request  FMLA  leave.  The  Church 
fiirther  obser\'es  that  providing  the    . 
employee  with  the  required  notice  when 
the  employee  is  so  ill  would  be 
uncaring. 

The  regulations  have  been  revised  to 
permit  the  employer  to  mail  the  notice 
to  the  employee's  address  of  record  if 
loave  has  already  begun.  The  regulations 
also  provide  that  notice  of  need  for 
leave  may  be  given  by  the  employees 
spokesperson,  (e.g..  spouse,  adult 
relative,  attorney,  doctor). 

I'he  California  Department  of  Fair 
tniplovment  and  Housing  comments 
that  the  regulations  should  be  more 
specific  regarding  the  obligations  of 
covori;d  employers  who  have  no  eligible 
employees.  Section  825.500  of  the  Final 
Rule  has  been  revised  to  specif\  the 
obligations  of  covered  employers  who 
have  no  eligible  employees. 

The  regulation  has  also  been  revised 
to  make  it  clear  that  if  an  employer  fails 
tt)  provide  the  required  information,  it 
niay  not  take  action  against  an  employee 
for  failure  to  comply  with  the 


employee's  obligations  required  to  be 
set  forth  in  the  notice. 

Employee  Notices  (to  Employers)  When 
Leave  is  Foreseeable  (?  825.302) 

Four  commenters  suggested  that  it  be 
made  clear  that  the  employee  is 
required  to  give  notice  of  need  for 
FMLA  leave  to  the  employee's 
supervisor  or  other  appropriate  person, 
and  need  not  make  the  request  to  some 
top  official  of  the  company. 

The  employee  is  required  to  provide 
notice  of  need  to  take  FMLA  leave  to  the 
same  person(s)  within  the  company  the 
employee  ordinarily  contacts  to  request 
other  forms  of  leave,  usually  the 
employee's  supervisor.  It  is  the 
responsibility  of  the  supervisor  either  to 
refer  the  employee,  who  needs  FMLA 
leave  to  the  appropriate  person,  or  to 
alert  that  person  to  the  employee's 
notice.  Once  the  employee  has  provided 
notice  to  the  supervisor  or  other 
appropriate  person  in  the  usual  manner, 
the  employee's  obligation  to  provide 
notice  of  the  need  for  FMLA  leave  has 
been  fulfilled. 

The  Nationsbank  Corporation 
requested  guidance  as  to  the 
circumstances  in  which  an  employer 
may  choose  to  waive  notice 
requirements.  Throughout  the 
regulations,  reference  is  made  to  the 
employer's  ability  to  waive  notice  and 
certification  requirements.  As  long  as 
the  employer's  discretion  is  applied  in 
a  nondiscriminatory  manner,  the 
employer  will  have  complied  witli  these 
requirements. 

Fisher  and  Phillips  observed  that  the 
regulations  do  not  address  the 
employee's  obligation  to  provide  notice 
of  anv  needed  extension  to  leave  already 
requested  and  underway.  Summer  and 
.Barnard  also  took  issue  with  the  notice 
requirements  regarding  an  extension  of 
leave,  and  suggested  that  the  regulations 
should  be  amended  to  provide  that  an 
employee  on  FMLA  leave  who  lails  to 
report  to  work  at  the  expiration  of  the 
leave  md  fails  to  give  FMLA  notice  of 
the  need  for  extension  of  the  leave  prior 
to  its  expiration  shall  not  be  entitled  to 
the  job  restoration  protections  of  the  Act 
or  the  regulations,  unless  it  was 
impn.ssible  to  give  such  notice  prii-r  to 
expiration  of  the  leave  and  the 
employee  thereafter  gives  ihe  earliest 
and  tiest  notice  possible.  The  regulation 
has  been  amended  in  <?  825  309(c)  to 
provide  that  an  employee  shall  advise 
the  employer  if  leave  needs  to  be 
extended.  In  addition,  the  employer 
may  obtain  such  information  from 
employees  through  status  reports 

Section  825.302(g)  has  also  been 
revised  to  clarify  employee  notice 
obligations  when  the  employer's  paid 


leave  plan  contains  lesser  obligations 
and  paid  leave  is  substituted  for  impaid 
I  MLA  leave.  An  employer  may  not 
impose  FML^■s  stricter  notice 
requirements  if  the  employer's 
applicable  leave  plan  allows  less 
advance  notice  for  the  type  of  leave 
being  substituted.  See,  also. 
<^-  K2.i207(h). 

The  Department  also  notes  that  the 
regulations  continue  to  provide  that 
iilthoiigh  an  employee  is  only  required 
by  FMLA  to  give  oral  notice  of  the  need 
lor  leave,  an  employer  may  require  an 
employe*  to  comply  with  its  usual  hiuI 
customary  notice  requirements, 
including  a  requirement  of  written 
notice,  if  an  employee  fails  to  gi\'e 
written  notice  in  these  circumstances, 
an  employer  may  not  deny  or  delay 
leave,  but  may  take  appropriate 
disciplinary  action. 

{Employee  Notices  (to  Employer)  When 
Leave  is  Not  Foreseeable  (t?  825.303) 

The  Women's  Legal  Defense  Fund 
suggested  that  section  (a}  be  amended  to 
reflect  that  an  employee  may  not  be 
f(irei;kised  from  beginning  leave  even  if 
one  or  two  da\s'  notice  is  not  possible. 
The  fiiiiJ  rule  has  been  amended  tn 
includt!  guidance  that  nutict-  .should  !«• . 
giviJii  as  soon  a.s  practicable. 

Two  commenters  iudinaled  that 
\erbal  notice  is  not  sufficient  and  the 
employer  should  be  pf^ruiitted  to  requin' 
a  written  notice,  requesting  lea\e  and 
providing  a  general  reason  for  the  leave 
if  FMI.A.  They  sugi^ested  'hut  if  an 
employee  needs  to  requc^st  the  leave  in 
;ui  t!iiiergency.  oral  notice  should  be 
sufficient  but  only  if  tJU'  enipleyee 
confirms  that  request  in  vvriiing  within 
two  working  da\s. 

Notiiing  in  the  regulatifdis  prohibits 
an  employer  from  requiring  written 
notice  to  take  or  request  le;:ve  if  this  is 
the  employer's  usual  procedure.  The 
enipl«A  er  may  re-quest  written  notice  for 
all  lei4ve.  The  employer  however,  may 
not  d'.;ny  or  delay  FML-A-qualilung 
leave  when  the  employee  provides 
verbal  notice  as  soon  as  practicable. 
Having  a  hard  and  fa.<t  rule  that  the 
emjilovee  must  give  written  notice  ui 
confirm  the  verbal  notification  witj-in 
one  or  two  working  days  \Vould  wnik  an 
unne(x»ssar\'  hardship  on  man\ 
employees  who  have  taken  leavf  for  a 
medical  emergency  and  are  not  in  a 
position  to  provide  written  notice  either 
due  to  their  own  serious  health 
coiulition,  or  that  of  an  inimedialf 
family  member. 

l.iii(i!over's  Recourse  When  Eniplovee 
Fails  To  Provide  Notice  (4t  825.304) 

Seven  commenters  provided 
obsenations  regarding  this  se<:tion.  Fmir 


of  the  commenters  urged  that  an 
employer  not  be  permitted  to  deny  leave 
under  any  circumstances  when  the 
employee  fails  to  provide  adequate 
notice,  but  only  delay  the  leave.  They 
furLlwr  stated  that  the  employer  should 
be  permitted  to  delay  the  leave  <jnly  if 
the  employer  can  show  that  the 
activities  of  the  business  were 
prejudiced  by  the  employee's  failure  to 
provide  adequate  notice.  They 
questioned  the  e.xtent  of  an  employer's 
right  to  take  disciplinary  action  in  the 
event  adequate  notice  is  not  provided 
and  urged  thnt  the  employer  be 
prohibited  f'-oin  denying  leave  or 
discharging  ^lie  employee  for  inad«K:juate 
notice.  One  cununenter  asked  for  a 
ilefinition  of  the  term  as  soon  as 
practicable. 

Section  102(e)  oithe  statute  sets  out 
obligations  of  the  employee  to  pn>vide 
notice  to  tlie  employer  of  the  ne(»d  to 
take  leave  in  both  foreseeable  and 
unforeseeable  circumstances.  As  this  is 
an  affirmative  responsibility  of  the 
employee  it  would  be  Lnappropnattr  to 
re(|uire  the  employer  to  show  any 
prejudice  resulting  from  an  employees 
failure  to  provide  adequate  notice.  As 
used  in  the  regulation,  as  soon  as 
pr.iclicable  is  further  explained  as 
within  one  or  two  business  days  unless 
that  is  not  feasible.  The  regulation  is 
revised  to  provide  that  an  employer  may 
delay  (rather  than  deny)  leave  where 
required  notice  has  not  l)een  given. 

Medical  Certification  of  Serious  Healtli 
Conditions  (§825.305) 

The  Community  Legal  Services  Inc. 
t:ommenitKl  that  low  income  workers 
may  lie  unable  to  persuade  health  care 
providers  to  provide  medical 
fortifications.  They  urge  an  exception 
tor  such  workers  if  obtaining  the 
i:ertification  is  not  piacticable  under  the 
particular  circumstances  despite  the 
employee's  diligent,  good  faith  efforts, 
and  a  .Mmilar  exception  that  would 
(excuse  a  person's  inability  to  produce  a 
certification  or  all  the  inl  jrniation 
requested  b\  the  emplo\  er  because  of 
non-<;oopcration  by  the  health  care 
provider.  If  an  employee  under  these 
circumstances  is  unable  to  pTo\  ide  a 
complete  certification,  the  employer 
could  request  a  second  opinion  at  the 
rrnplovers  expense,  they  suggesi. 
Further,  any  employer  that  requires  a 
certification  should  provide  a  copy  to 
the  e;ni)loyw». 

The  provision  for  medical 
certification  a?  the  request  oi  tlie 
employer  is  a  basic  qualification  fur 
FMLA  leave  It  is  the  employee's 
responsibility  to  provide  surii 
(ertification  The  Final  Rule  has  been 
.imeiided  in  i;  825.31 1(b)  to  provide  that 


if  an  empkiyee  never  produces  the 
n-quested  certification,  the  leave  is  not 
I  .MLA  leave  11  is  the  employee's 
responsibility  to  find  a  health  c^re 
provider  that  will  pro\  ide  a  complete 
certification.  As  the  employee  is 
providing  the  certifi(.ation  to  the 
employer,  if  the  employee  wisht^slo 
ha\  e  a  ctipy  he/ -.he  may  make  a  copy 
before  submission  to  the  employer.  The 
regulation  has  l>e**n  amended  to  priivide 
for  copies  of  a  second  or  third  opinion 
to  Ih'  providetl  b\  the  employer  to  the 
employee  upon  the  employee  s  request. 

Eight  commenters  observed  thjit 
providing  a  minimum  of  15  dav  >  i.>!  the 
employee  to  provide  medical 
certification  is  unreasonable  In  .-ome 
cases  the  certification  would  not  be 
provided  until  the  leave  is  over  if  the 
leave  is  only  for  a  short  period  of  time, 
and  the  employee  would  have  reiiuned 
to  work,  thereby  denying  the  employt-r 
the  opportunity  to  out.un  s<H;ond  ;md 
third  opinion.-  wliere  appropriate  and 
tlesignating  the  leave  as  FMLA  leave 
after  the  employee  has  returned  tu  vvnrk. 
Several  alternatives  were  propus'  il. 
froni  allowing  the  em.plover  to  define  an 
acceptable  lime  frame  to  allowing  diiIv 
one  week  to  provide  the  certificatmn. 

Th(!  regulations  have  been  amendid 
in  ti  825.30.5(a)(2)  to  track  the  staiL.:-' 
more  closely.  Ordinarily  v. hen  leave  is 
foreseeable  and  at  least  30  days  notic  e 
has  been  provided,  the  employee  should 
prov  ide  the  medical  certificiition  before 
the  commencement  of  leave.  If  the  u'-ed 
for  leave  does  not  allow  for  this,  thi- 
employee  should  provide  the 
certification  w  ithin  the  time  fra.i'-s 
(established  by  the  employer  for 
submission  ol  the  certification. »'  i^.k.h    ' 
miist  allow  ai  least  15  days  after  th»- 
em.plover  s  request.  Section  825  2iih  of 
the  regulations  lias  been  amended  to 
enable  the  cmplover  to  make  a 
preliminary  designation  of  leave  when 
the  certification  was  not  provided  prior 
to  the  comniencem.ent  of  leave,  or  t!ie 
employer  is  awaiting  a  second  or  third 
opinion,  and  to  confirm  or  witLdriw  the 
designation  depending  upon  thf  rfsidts 
of  the  medical  opinions  even  ihcugh  the 
tunplovee  has  returned  to  work  The 
Department  liejicves  that  the 
requirement  to  provide  the  CL'rtifii.-.tion 
in  no  less  than  15  day-s  is  reasonable  as 
the  employee  has  no  control  over  the 
timing  of  the  health  care  provider's 
completion  of  the  certification  form. 

Two  law  firms.  Fisher  and  Phillips 
and  Sommer  and  Barnard,  observed  the 
regulations  are  silent  regarding  time 
fr?nies  forsubmi.-sion  of 
recertifications.  Section  825.308  has 
been  amended  to  clarify  that 
rea^rtifications  are  sub'icct  to  the  same 
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to  verify  that  an  employee  in  fact  has  a 
serious  health  condition,  and  the  likely 
periods  of  absence  by  the  employee,  but 
no  unnecessary  information.  The  form 
has  been  revised,  for  example,  to  require 
certification  as  to  which  aspect  of  the 
definition  applies,  and  to  state  the 
medical  facts  to  support  the  definition. 
The  regulation  and  form  no  longer 
provide  for  diagnosis,  and  make  clear, 
consistent  with  the  ADA  and  privacy 
concerns,  that  all  information  on  the 
form  relates  only  to  the  condition  for 
which  the  employee  is  taking  FMLA 
leave.  However,  it  is  considered 
necessary  to  include  information 
regarding  the  regimen  of  treatment  in 
general  terms  (e.g..  prescription  drugs) 
since  this  is  one  of  the  specific 
requirements  of  a  serious  health 
condition  under  §  825.114(a)(2)(i)(B). 
The  suggestion  that  the  health  care 
provider  be  required  to  furnish  an 
Employer  Identification  Number  and/or 
Social  Security  Number  has  not  been 
adopted.  The  optional  medical 
certification  form  is  not  a  substitute  for 
an  insurance  claims  form;  its  use  is 
intended  for  purposes  of  confirming  the 
existence  of  a  serious  health  condition, 
and  thus  the  need  for  FMLA  leave.  The 
information  provided  by  the  form  is 
required  to  be  kept  confidential  by  the 
employer  and  it  would  be  inappropriate 
for  the  employer  to  place  this  form  into 
the  ordinary  business  process  for 
insurance  claims. 

The  Department  has  not  adopted  the 
suggestion  that  a  waiver  by  the 
employee  is  necessary  for  FMLA 
purposes.  The  process  provides  for  the 
health  care  provider  to  release  the 
information  to  the  patient  (employee  or 
family  member).  The  employee  then 
releases  the  information  (form)  to  the 
employer.  There  should  be  no  concern 
regarding  ethical  or  confidential 
considerations,  as  the  health  care 
provider's  release  is  to  the  patient.  The 
employee  may  choose  to  withhold  the 
certification  from  the  employer.  In  so 
doing,  however,  the  opportunity  to  take 
FMLA  leave  is  sacrificed,  but  that 
would  be  the  employee's  decision.  In 
the  more  than  12  months  that  have 
elapsed  since  the  Interim  Final  Rule 
became  effective,  the  Department  has 
received  no  feedback  that  the  absence  of 
an  employee  waiver  on  the  optional 
medical  certification  form  has  created 
any  difficulty  for  the  health  care 
community,  employers,  or  employees. 

The  Equal  Employment  Opportunity 
Commission  provided  comments 
regarding  the  medical  certification 
process.  EEOC  suggested  that  questions 
5  and  6  of  the  form  are  too  broad 
Question  5  asks  for  the  probable 
duration  of  a  condition.  EEOC 


recommended  the  question  be  revised  to 
ask  the  probable  duration  of  the 
condition  for  which  the  leave  is 
requested,  and  suggested  Question  6  is 
overly  broad  for  the  same  reason,  i.e.. 
asking  about  the  regimen  of  treatment  to 
be  prescribed.  Question  5  has  been 
revised.  Question  6  has  not  been  deleted 
because  the  information  is  necessary  to 
determine  if  a  serious  health  condition 
exists.  However,  the  form  makes  clear 
that  all  information  relates  to  the 
condition  for  which  leave  is  needed. 
The  Burroughs  Wellcome  Compan\ 
and  Joan  L.  Kalafatas  observed  that 
sometimes  employers  need  other 
medical  information  for  purposes  other 
than  FMLA  leave,  and  suggested  that 
the  FMLA  regulations  indicate  that 
other  information  may  be  requested 
although  it  may  not  be  used  to  make 
decisions  required  under  FMLA.  The 
Department  disagrees  with  this 
comment.  If  the  employer  needs 
medical  information  for  some  other 
purpose,  the  employer  needs  to  make  an 
additional,  perhaps  simuhaneous. 
request. 

Massmutual  Life  Insurance  Company 
recommends  an  employer  with  a  paid 
leave  program  be  allowed  to  use  a  single 
certification  form  for  FMLA  and  paid 
leave  purposes,  asking  that  the  form  be 
permitted  to  include  information  in 
addition  to  that  identified  by  the  FMLA 
regulations  only  if  the  additional 
information  would  be  used  to  verify 
eligibility  for  paid  leave.  It  would  not  be 
appropriate  to  permit  employers  to 
request  additional  medical  information 
to  support  an  employee's  desire  to 
substitute  accrued  paid  leave  for  FMLA 
leave.  The  regulations  provide  that  any 
such  requirements  may  not  be  more 
stringent  than  those  required  by  FMLA. 
If  the  commenter  is  referring  to 
eligibility  for  benefit  plans  rather  than 
paid  leave,  the  Department  has  included 
a  provision  in  the  Final  Rule  that  if  an 
employee  must  meet  higher  standards  to 
qualify  for  payments  from  an  employee 
benefit  plan,  e.g.,  a  disability  benefit 
plan,  the  employee  is  required  to 
comply  with  the  requirements  of  the 
benefit  plan  in  order  to  receive 
payments.  The  employee  may  choose 
not  to  meet  the  higher  standards  of  the 
benefit  plan  and  thereby  not  receive 
payments  from  the  plan;  however,  the 
employee  continues  to  be  entitled  to 
FMLA' leave.  Section  825.207(d)  has 
been  amended  to  incorporate  this 
guidance. 

The  California  Department  of  Fair 
Employment  and  Housing  urged  that 
§  825.306(b)  be  amended  to  reflect  that 
collection  of  this  information  by  the 
employer  is  discretionary  and  that  it  is 
appropriate  for  the  employer  to  compl> 


with  State  or  local  law.  California  law 
does  not  permit  an  employer  to  require 
that  the  medical  certification  specify  the 
serious  health  condition  which  led  to 
the  leave  request  Section  825.701  of  the 
regulations  provides  guidance  to 
(imployers  regarding  the  responsibility 
to  comply  with  applicable  State  statutes. 
If  the  provisions  of  the  State  statute  are 
more  beneficial  to  the  employee  or  more 
restrictive  in  terms  of  the  rights  of  the 
employer  (such  as  by  prohibiting  a 
requirement  that  more  medical 
information  be  required),  the  employer 
must  comply  with  that  State  statute. 

The  law  finn  of  Fisher  and  Phillips 
contended  that  the  provision  that 
employers  may  use  another  type  of 
medical  certification  only  if  no 
additional  information  is  required  is  not 
supported  by  FMLA  §  104(c)(3)  The 
Department  disagrees,  with  one 
oxc-eption.  The  provisions  of  §  104(c)(3) 
relate  to  the  circumstances  when  an 
Hinployee  is  unable  to  return  from 
I'M  LA  leave  due  to  the  onset  or 
continuation  of  a  serious  health 
condition.  The  information  required  by 
this  section  of  the  statute  and  the 
regulations  is  the  maximum  which  can 
be  requested.  Nothing  in  §  104(c)(3) 
implies  that  an  employer  may  ask  for 
more  information  than  is  required  by 
i^  825.306.  Section  825.207(d)  has  been 
amended  to  permit  the  employer  to 
request  a  greater  amount  of  infonnation 
if  required  in  order  for  an  employee  to 
qualify  for  payments  from  an  employer 
benefit  plan,  or  in  the  event  the 
employee  is  on  a  worker's  compensation 
ab.senc.c  and  the  applicable  worker's 
compensation  statute  permits  the 
employer  to  acquire  additional 
infonnation. 

Mic  liael  Meaney  suggested  that 
certification  of  a  disability  should  be 
strictly  limited  to  medical  doctors 
(M.D.s).  The  Department  is  unable  to 
adopt  this  suggestion  in  light  of  the 
guidance  provided  by  the  Congress  and 
the  Department's  deliberations  over  the 
definition  of  a  health  care  provider.  For 
♦'xample.  FMLA's  legislative  history 
indicates  clear  Congressional  intent  that 
Christian  Science  Practitioners  be 
included  in  the  definition  of  health  carp 
provider.  These  individuals  are  clearly 
not  M.D.s.  In  considering  the  types  of 
bralth  care  providers  available  to  the 
)j('riHrnl  population,  particularly  those 
who  live  in  rural  areas  which  do  not 
have  ready  access  to  a  dof.tor  (MD),  but 
regularly  rely  on  nurse  practitioners  and 
inidwives.  the  Department  concluded 
that  it  is  appropriate  to  include  these 
professions  in  llie  definition  of  a  health 
care  provider.  Rather  than  further  limit 
the  definition  of  a  health  care  provider 
in  §825,11.8  of  the  ropnlations.  the  Final 


RuU;  expands  the  practitioners  that  may 
qualify  as  health  care  providers. 

rhis  section  has  also  been  revised  to 
clarif)'  the  certification  requirements 
when  the  employer's  paid  leave  plan 
contains  lesser  obligations.  Only  the 
employer's  lesser  certification 
requirements  may  be  imposed  when 
paid  leave  is  substituted  for  FMLA 
leave,  as  provided  in  §  825.306(c).  See 
also  §825. 207(h). 

Adequacy  of  Medical  Certification 
(§835.307) 

Six  commenters  (four  working  women 
advocacy  groups  and  two  unions)  urged 
that  when  an  employer  requires  a 
second  or  third  medical  opinion,  not 
only  the  costs  of  obtaining  the  opinion 
by  the  health  care  provider  be  at  the 
employer's  expense,  but  because  the 
employee  is  expending  time  at  the 
employer's  direction,  the  employer 
should  also  be  required  to  pay  the 
t!mployee  for  the  time  spent  in  acquiring 
the  required  medical  opinions.  The 
Department  has  considered  these 
comments  carefully  but  has  concluded 
that  Congress  did  not  intend  that 
employees  on  unpaid  FMLA  leave  be 
paid  for  the  time  spent  obtaining  second 
and  third  medical  opinions.  Section 
825.307(d)  has  been  amended,  however, 
to  make  it  clear  that  an  employer  must 
in  all  cases  reimburse  an  employee  or 
family  member  for  any  reasonable  "out- 
of-pocket"  travel  expenses  incurred  in 
obtaining  the  required  second  and  third 
opinions. 

The  Equal  Rights  Advocates  requested 
an  exception  be  provided  where 
obtaining  the  second  or  third  opinion 
for  an  immediate  family  member  would 
be  onerous.  Further,  they  suggest  that 
when  the  employer  requires  a  second  or 
third  medical  opinion  and  the 
employees  leave  has  already  begun,  the 
employee  should  'oe  allowed  to  continue 
on  leave  and  the  employer  should  be 
restrained  from  demanding 
reimburseme.it  for  insurance  premiums. 
!f  the  third  opinionxlisputes  the  original 
medical  certification,  the  emplo}ee  may 
bo  required  to  return  to  work:  the 
employer  may  not  take  any  unfavorable 
action  against  the  employee;  the 
employer  shall  not  be  entitled  to 
reimbursement  for  insurance  premiums 
paid  during  the  leave;  and.  the 
employee's  FML.'\  leave  entitlement 
shall  be  reduced  by  the  period  of  leave 
actually  taken. 

The  third  medical  opinion  becomes 
necessary  only  when  the  second 
opiniim  disagrees  with  the  original 
fipinion.  In  the  suggestion,  the  third 
opinion  now  agrees  with  the  second, 
which  means  that  either  the  employee 
or  the  emt^1ov»>e's  f«iTnilv  m'^niber  d'^es 


not  or  did  not  have  a  serious  health 
condition.  If  a  serious  health  condititm 
did  not  exist,  the  employee  was  not 
entitled  to  lake  any  FMLA  leave,  as  the 
absence  was  not  for  an  FMLA  reason. 
Thus,  the  employer  is  prohibited  from 
charging  or  deducting  the  time  of  the 
absence  from  the  employee's  FMLA 
leave  entitlement,  and  the  employee 
does  not  have  the  rights  and  protections 
of  the  statute  for  that  absence.  The 
Department  is  unable  to  incorporate  this 
suggestion  in  the  regulations.  The 
Department  agrees,  however,  that 
pending  the  ultimate  resolution  of  the 
»;mployee's  entitlement  to  leave  through 
the  certification  process,  the  employee 
is  provisionally  entitled  to  the  benefits 
of  the  Act,  including  maintenance  of 
group  health  benefits.  If  the 
certifications  do  not  ultimately  establish 
the  employee's  entitlement  to  FMLA 
leave,  the  leave  will  not  be  counted  as 
FMLA-qualifying  and  may  be  treated  as 
paid  or  unpaid  leave  under  the 
employers  established  leave  policies. 
This  section  is  so  revised. 

The  Equal  Rights  Advocates  further 
suggest  that  the  second  and  third 
medical  opinion  should  only  be  allowed 
if  it  is  not  unduly  burdensome  to  the 
family  member.  The  right  of  the 
employer  to  require  a  second  medical 
opinion  when  the  employer  has  reason 
to  question  the  validity  of  the  original 
medical  certification  is  statutor\ . 
Consequently,  the  employer  is  entitled 
to  the  second  opinion,  and  the  third 
opinion  if  the  second  opinion  disagrees 
with  the  original  opinion.  The 
alternative  is  for  the  emplo\ee  to  forego 
FMLA  leave.  However,  §  825  307  has 
been  amended  to  provide  that  an 
employer  may  not  ordinarily  require  an 
employee  to  travel  o  jtside  normal 
commuting  distance^,  in  obtaining  the 
required  opinions. 

The  Women  Employed  Institute  and 
Women's  Legal  Defense  Fund  suggest 
that  when  an  employer  requires  a 
second  or  third  medical  opinion,  the 
employee  should  be  provided  a  copy  of 
the  results.  The  Department  agrees  and 
hns  added  §  825.30:'(c)ll )  to  require  the 
employer,  upon  request  from  the 
employee,  to  provide  copies  within  tv.  o 
business  days. 

Nineteen  commenters  commented  on 
the  provision  that  prohibits  an  empli  ynr 
from  obtaining  a  second  medif.al 
opinion  from  a  health  care  provide;  that 
the  employer  employs  or  regi;lar!\- 
ulilizes.  Several  of  the  commenters  are 
large  hospital  facilities  or  Health. 
Maintenance  Organizations  (H.MO>i 
who  have  large  numbers  of  doctor!* 
either  on  tlie  payroll  or  with  vvhr»m  thf;y 
regularly  contract  to  provide  m<"dical 
Cr<re  to  their  noHpnif.  K  'i^T  PtTipancute 
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suggested  thi  it  only  those  health  care 
providers  w\  om  the  employer  regularly 
employs  to  provide  employee  medical 
exams  be  ex(  luded.  Kennedy  Memorial 
Hospitals  su  gested  the  regulations  be 
changed  to  a  low  an  empIoyer-afrUiated 
physician  to  render  a  second  opinion 
and  to  requiie  a  neutral  physician 
provide  a  thi  rd  opinion  if  necessar\'. 
Koehler  Mar  ufacturing  Company 
recommende  d  that  a  health  care 
provider  regi  ilarly  employed  by  the 
employer  be  allowed  to  provide  the 
second  medical  opinion  as  this  health 
care  provide  ■  would  be  familiar  with  the 
job  duties  and  responsibilities.  Other 
commenters  suggested  that  an  employee 
be  required  I  o  be  examined  by  the 
employer's  r  ledical  department.  United 
Healthcare  C  orporation  operates  HMOs 
and  has  conlractual  relationships  with 
the  majority  of  physicians  within  a 
given  area,  aid  suggests  it  is  virtually 
impossible  t )  comply  with  this 
requirement  Section  103(c)(2)  of  the 
Act  provide!  that  a  health  care  provider 
designated  cr  approved  to  provide  a 
second  med:  cal  opinion  shall  not  be 
employed  oi  i  a  regular  basis  by  the 
employer,  which  is  a  statutory 
prohibition.  The  Department  is  unable 
to  adopt  the  suggestions. 

Ten  comn  enters  were  critical  of  the 
provision  in  §  825.307(a)  that  prohibits 
an  employei  from  making  any  contact 
with  the  em  )loyee's  health  care 
provider  to  i  ibtain  additional 
information  including  the  health  care 
provider's  aiidress  and  telephone 
number.  Thi  sy  indicated  this  prohibition 
worked  agaiist  the  interests  of  both  the 
employee  ai  d  the  employer.  The 
absence  of  t  le  opportunity  of  the 
employer's  1  leallh  care  provider 
contacting  t  le  employee's  health  care 
provider  po  entially  creates  additional, 
unnecessarji  costs  for  the  employer  and 
unnecessary  discomfort  for  the 
employee  w  lo  may  be  on  leave  for  a 
serious  heal  h  condition,  leaving  as  the 
only  recour!  e  obtaining  a  second 
medical  opi  lion.  After  review  of  these 
comments  t  le  Department  agrees  to 
some  extent  that  a  total  prohibition  on 
contact  will  the  employee's  health  care 
provider  is  :  lot  in  the  best  interests  of 
both  parties  in  many  cases.  Employers 
have  obser\-  ;d  that  if  they  could  only 
talk  with  thi ;  employee's  health  care 
provider  to  isk  one  or  two  clarifying 
questions,  t  le  initial  medical 
certificatior  could  be  accepted  without 
resorting  to  a  second,  and  maybe  a  third, 
opinion.  Th  5  regulations  have  been 
amended  in  §  825.307(a)  and  in 
§  825.310(b  (certification  of  fitness-for- 
duty)  to  per  nit  a  health  care  provider 
representin  ;  the  employer  to  contact  the 
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employee's  health  care  provider  for 
purposes  of  clarifying  the  information  in 
the  medical  certification  or  confirming 
that  it  was  provided  by  the  health  care 
provider.  The  inquiry  may  not  seek 
additional  information  regarding  the 
employee's  condition.  Such  contact  may 
only  be  made  with  the  employee's  or 
family  member's  permission  as 
appropriate.  If  the  employee  refuses  to 
give  permission,  the  employer  may  then 
require  certification  from  a  second 
health  care  provider.  The  optional 
medical  certification  form  is  being 
amended  to  include  the  health  care 
provider's  address  and  telephone 
number.  Further,  if  the  FMLA  leave  is 
running  concurrently  with  a  workers' 
compensation  absence  under  State 
provisions  that  permit  the  employer  or 
employer's  representative  to  have  direct 
contacts  with  the  health  care  provider 
treating  the  workers'  compensation 
injury  or  illness,  such  authorized  direct 
contacts  with  the  health  care  provider 
are  not  prohibited  under  FMLA  (unless 
the  employee  chooses  to  forego  the 
workers*  compensation  claim).  This 
contact  may  only  be  made  by  a  health 
care  provider  representing  the 
employer,  as  most  employers  are  not 
medically  qualified  to  pose  clarifying 
questions  to  the  employee's  health  care 
provider.  Further,  a  number  of 
commenters  have  expressed  concern 
regarding  the  privacy  of  the  employee 
and  the  ethical  considerations  of  the 
employee's  health  care  provider 
furnishing  information  to  a  non-medical 
person  (the  employer).  By  requiring  the 
employee's  permission  (or  where 
following  authorized  procedures  under 
workers'  compensation  laws)  and 
limiting  the  contact  to  a  health  care 
provider,  both  these  considerations  and 
concerns  will  be  addressed.  It  should  be 
noted  that  although  the  regulations  do 
not  require  that  the  employee's 
permission  be  obtained  in  writing,  a 
prudent  employer  should  follow  such  a 
practice. 

Seventeen  commenters  addressed  the 
issue  of  the  third  medical  opinion.  One 
commenter  observed  that  the  employer/ 
employee  should  be  able  to  use  a  health 
care  provider  (HCP)  that  is  employed  by 
the  employer.  Others  suggested  a 
number  of  processes  to  select  the  health 
care  provider  to  provide  the  third 
opinion,  such  as:  select  the  third  health 
care  provider  on  the  basis  of  the 
worker's  compensation  statute;  the 
choice  should  be  the  employer's  alone 
as  the  opinion  is  obtained  at  the 
employer's  expense;  either  the 
employee  or  employer  submit  a  list  of 
from  three  to  five  health  care  providers 
to  the  other  and  let  the  other  party  select 


one  from  the  list;  the  selection  should 
be  made  by  the  first  and  second  health 
care  providers;  the  local  medical  society 
should  be  allowed  to  make  the 
selection;  obtain  a  list  of  seven  to  10 
health  care  providers  and  let  the 
employer  and  employee  each  strike 
names  until  only  one  is  left.  Two 
commenters  stated  that  the  provision 
currently  in  the  Interim  Final  Rule  is 
reasonable. 

The  Department  has  thoroughly 
reviewed  the  comments  and  finds  there 
are  a  number  of  viable  methods  for 
selecting  the  third  health  care  provider 
The  current  regulations  place  no 
limitation  on  the  method  for  selecting 
the  third  HCP  and  it  seems  appropriate 
to  continue  to  provide  the  employer  .ind 
employee  flexibility  to  use  any  mutually 
agreeable  method.  The  Final  Rule  will 
incorporate  the  provision  of  the  current 
rule  without  change.  It  should  be  noted 
that  the  prohibition  against  using  a 
health  care  provider  regularly  employed 
by  the  employer  does  not  apply  to  the 
selection  of  the  health  care  proviilrr  to 
render  the  third  medical  opinion 
(subject  to  the  agreement  of  the 
employee). 

Fisher  and  Phillips  observed  that  thi' 
regulations  are  silent  on  medical 
certification  when  the  health  care 
provider  is  located  in  another  country 
The  observation  is  accurate.  Since  the 
regulations  became  effective,  a  nunihfT 
of  issues  have  arisen  when  the 
employee  or  a  member  of  the 
employee's  immediate  family  {eg-. 
parent)  is  visiting  or  living  in  a  country 
other  than  the  United  States.  The 
Department  has  added  a  provision  to 
§  825.305(a)  to  address  this  issue.  In 
essence,  the  employer  must  accept  a 
medical  certification  from  a  health  rare 
provider  who  is  licensed  to  practice  in 
that  country,  and  make  arrangements  for 
second  and  third  opinions,  if  requin»d. 
with  health  care  providers  in  that 
country. 

The  Edison  Electric  Institute  asked 
when  a  second  or  third  medical  opinion 
is  sought,  what  kind  of  information  m.iy 
the  employer  request?  The  Department 
has  designed  the  optional  medical  form 
to  be  used  for  all  three  of  the  medical 
opinions  as  needed.  If  the  employt^r 
chooses  not  to  use  the  optional  form  for 
the  second  and  third  opinion,  the 
information  that  may  be  requested  is 
limited  to  that  contained  on  the  form 
and  in  ^825.306  of  the  regidations. 

Subsequent  Recertifications  (jf  Medical 
Conditions  (§825.308) 

Thirteen  commenters  addressed  tin- 
request  for  comments  in  the  Interim 
Final  Rule  regarding  the  approjiria!"' 
length  of  time  that  a  medical 


certification  should  be  valid.  Two 
commenters  suggested  that  no  time 
frame  should  be  established,  but  that  it 
should  be  dictated  by  the  nature  of  the 
employee's  condition  and  any  changes 
in  the  condition  (e.g.,  the  employer 
should  deteijnine  when  another 
certification  would  be  appropriate). 
Several  commenters  suggested  that  an 
employer  should  not  be  required  to  rely 
on  any  certification  that  was  obtained 
over  six  months  prior  to  the  current 
notice  of  need  for  FMLA  leave.  Three  of 
the  commenters  indicated  that  an 
employee  should  be  able  to  use  a 
medical  certification  that  had  been 
obtained  within  the  past  six  months  or 
a  year.  Another  commenter  observed 
that  permitting  the  use  of  non-current 
certifications  would  provide  the 
potential  for  abuse.  The  law  firm  of 
Sommer  and  Barnard  suggested  a 
maximum  of  12  weeks  for  the  life  of  the 
validity  of  the  certification  under  any 
circumstances,  including  the  taking  of 
leave  intermittently  or  on  a  reduced 
leave  schedule.  They  referred  to  the 
provisions  in  this  section  that  permit 
the  employer  to  request  recertification 
every  30  days.  The  longest  time  of 
validity  of  the  certification  suggested  by 
any  commenter  was  one  year. 

Seventeen  commenters  raised 
concerns  on  the  particular 
circum.stances  that  permit  an  employer 
to  require  recertifications.  The  majority 
of  the  commenters  indicated  that 
pennitting  a  recertification  every  30 
days  is  not  reasonable  as  contemplated 
by  the  statute.  Others  indicated  that 
limiting  the  recertification  to  every  30 
days  was  too  long;  some  suggested  15 
days  instead  of  30  days.  Some  urged 
that  the  recertification  should  be 
obtained  at  the  employer's  expense.  One 
commenter  asked  what  recourse  the 
employer  has  when  the  employee  does 
not  provide  the  requested 
recertification. 

After  a  review  of  all  the  comments  the 
Department  agrees  that  permitting  the 
employer  to  routinely  request 
recertification  every  30  days  is  not 
reasonable  in  some  circumstances. 
vSection  825.308  has  been  changed  to 
provide  that  where  a  certification 
provides  a  minimum  duration  of  more 
than  30  days,  the  employer  may  not 
obtain  recertification  until  that 
minimum  period  has  passed  unless  the 
circumstances  specified  in  the 
regulations  are  present.  For  chronic 
t:onditions.  recertification  is  ordinarily 
permitted  every  30  days,  but  only  in 
connection  with  an  absence.  Exceptions 
are  provided  only  if  circumstances  have 
changed  significantly  or  the  employer 
has  reason  to  believe  the  employee  was 
not  absent  for  the  reason  indicated. 


Because  the  statute  does  not  provide  for 
second  or  third  opinions  for 
recertifications,  no  such  opinions  may 
be  required.  The  recertification  must  be 
obtained  at  the  employee's  expense 
unless  the  employer  voluntarily  chooses 
to  pay  for  the  recertification  itself. 
Congress  specifically  required  the 
second  and  third  opinions  to  be 
obtained  at  the  employer's  expense. 
Congress  did  not  include  such  a 
requirement  regarding  recertifications; 
consequently,  there  is  no  basis  for  the 
Department  to  impose  the  costs  on  the 
employer  by  regulation.  If  the  employee 
fails  to  provide  the  recertification 
within  15  days  when  it  was  practicable 
to  do  so,  the  employer  may  delay  further 
FMLA  leave  until  the  recertification  is 
provided. 

Notice  of  Intent  To  Return  to  Work 
(§825.309) 

Employees  may  be  required  to  report 
periodically  on  their  status  and  intent  to 
return  to  work  while  on  FMLA  leave 
provided  the  employer's  policy 
regarding  such  reports  is  not 
discriminatory.  The  Women's  Legal 
Defense  Fund  asked  that  the  term 
"discriminatory"  be  defined  and  that 
the  regulations  set  out  how  often  an 
employer  may  request  status  reports. 
They  also  urged  that  the  regulations 
state  that  employers  may  not  require 
reports  in  a  manner  that  discriminates 
on  the  basis  of  gender,  race,  etc. 

The  statute  already  provides  a 
prohibition  regarding  discrimination. 
There  are  a  number  of  references  in  the 
regulations  to  Title  VII  of  the  Civil 
Rights  Act  which  prohibits 
discrimination  based  on  sex,  race,  etc. 

Since  the  statute  became  effective 
there  has  been  no  feedback  to  the 
Department  indicating  difficuUies  with 
the  aspect  of  discrimination  pursuant  to 
cither  FMLA  or  Title  VII.  The 
regulations  presently  state  that,  with 
regard  to  reasonableness,  the  employer 
must  take  into  account  all  the  relevant 
circumstances  and  facts  related  to  the 
individual's  leave  situation.  Clearly,  it  is 
the  intent  of  the  statute  and  the 
regulations  that  employers  not  use  the 
entitlement  to  require  status  reports  in 
a  manner  that  is  burdensome  and 
disruptive  to  the  employee  while  on 
FMLA  leave.  The  intent  is  that  such 
requests  be  reasonable  under  the 
existing  circumstances.  An  employer 
who  misuses  or  abuses  this  provision 
may  be  found  to  have  engaged  in 
prohibited  acts  under  the  statute.  It  does 
not  seem  appropriate  or  necessary  to 
repeat  the  prohibitions  of  Title  VII  in 
these  regulations.  This  section  will 
remain  unchanged  in  the  Final  Rule. 


Three  commenters  requested 
clarification  regarding  the  employee's 
status  when  the  employee  fails  to  return 
at  the  conclusion  of  the  leave  or  after  12 
weeks  of  absence. 

If  the  employee  does  not  return  to 
work  at  the  conclusion  of  the  planned 
leave,  the  employee  should  give  the 
employer  reasonable  notice  of  the  need 
for  an  extension  if  less  than  12  weeks  of 
FMLA  leave  been  exhausted  in  the  12- 
month  period.  If  the  employee  is  unable 
to  or  does  not  return  to  work  at  the  end 
of  12  weeks  of  FMLA  leave,  all 
entitlements  and  rights  under  FMLA 
cease  at  that  time;  the  employee  is  no 
longer  entitled  to  any  further  restoration 
rights  under  FMLA,  and  the  employer  is 
no  longer  required  to  maintain  group 
health  benefits  pursuant  to  FMLA. 

The  law  firm  of  Black,  McCluskey, 
Sourers  and  Arbaugh,  suggest  that  an 
employee  who  does  not  provide  a  status 
report  after  being  given  notice  should  be 
considered  not  intending  to  return  to 
work. 

The  determination  would  be 
dependent  upon  all  the  facts  in  the 
specific  case.  The  commenter  assumes 
that  the  employee  has  received  the 
notice.  Perhaps  the  employee  is  in 
another  city  caring  for  a  parent  and  does 
not  receive  a  request  mailed  to  the 
employee's  home.  It  is  simply  not 
possible  to  state  a  general  rule  regarding 
this  circumstance;  it  is  dependent  on  all 
the  facts.  Clearly,  the  failure  to  respond 
does  not  constitute  unequivocal  notice 
in  all  cases. 

The  Texas  Department  of  Human 
Services  asked  for  a  definition  of 
"unequivocal."  and  whether  it  meant  a 
written  statement.  The  definition  of  this 
term  is  that  it  is  understandable  in  only 
one  way  with  no  expression  of 
uncertainty,  i.e..  distinct,  plain, 
absolute,  clear.  It  has  nothing  to  do  with 
whether  the  notice  is  written  or  verbal. 

The  law  firm  of  Fisher  and  Phillips 
urges  that  the  regulations  should  clarify 
whether  employees  who  request  FMLA. 
leave  in  e.xcess  of  12  weeks  are  entitled 
to  any  FMLA  leave  and  whether  ihey 
are  entitled  to  maintenance  of  group 
health  coverage. 

The  fact  that  the  employee  requests  a 
great'T  amount  of  leave  than  the  12- 
wet'k  entitlement  under  F.ML.A  does  not 
negate  hi^/her  rit;ht  to  FMLA  leave  The 
ernployne  would  be  entitled  to  take  12 
w.eks  FMLA  leave  with  full  rights  and 
protections  incl.idmg  maintenance  of 
group  health  insurance.  The  employee's 
stnttis  would  be  reexamined  at  the  end 
of  the  12-wer.k  FMLA  entitlement. 

Tlie  law  firm  of  Sommer  and  Barnard 
urges  that  the  regulations  provide  that, 
if  an  employee  wishes  to  return  to  work 
prior  to  the  anticipated  end  of  the  leave 
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Medical  Certification/ 
(§825.310) 
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th  rd 


regarding  the  original  medical 
certification.  No  such  provision  is 
contained  in  the  statute  for  the  fitness- 
for-duty  certification.  The  Department  is 
unable  to  incorporate  this  suggestion  in 
the  Final  Rule. 

Four  commenters  urged  that  the 
employer  be  permitted  to  confirm  the 
employee's  fitness-for-duty  with  an 
examination  by  the  in-house  medical 
department.  This  may  be  particularly 
relevant  with  regard  to  an  employee 
returning  from  drug  abuse  treatment 
who  may  be  subject  to  periodic  follow- 
up  e.xaminations  after  returning  to  work. 

The  regulations  do  not  prohibit  the 
employer  from  requiring  the  employee 
to  submit  to  an  examination  after 
returning  to  work,  provided  such 
examination  is  job  related  and 
consistent  with  business  necessity  in 
accordance  with  ADA  guidelines. 
However,  an  employer  may  not  deny 
return  to  work  to  an  employee  who  has 
been  absent  on  FMLA  leave  pending 
such  an  "in-house  "  examination.  The 
statute  provides  the  employee  must  only 
provide  the  employer  with  certification 
from  the  employee's  health  care 
provider  \o  qualify  to  return  to  work. 
Any  examination  by  the  employer's 
medical  staff  may  take  place  the  first 
day  of  the  employee's  return  to  work. 

Failure  To  Satisfy  Medical  Certification 
Requirements  (§825.311) 

The  law  firm  of  Sommer  and  Barnard 
observes  that  the  regulations  provide 
that  an  employer  may  require  that  an 
employee's  request  for  leave  be 
supported  by  certification.  If  the 
employee  fails  to  furnish  certification 
then  surely  the  employer  should  be  able 
to  deny  the  entire  leave,  not  simply  the 
continuation  of  leave.  Two  commenters 
urge  that  if  an  employee  fails  to  provide 
the  required  certification,  not  only 
should  continuation  of  leave  be  denied, 
but  the  employee  should  be  subject  to 
disciplinary  action  by  the  employer. 

The  Department  agrees  with  this 
analysis,  and  has  modified  §  825.311  to 
state  that  if  the  employee  never  provides 
the  certification  then  the  leave  is  not 
FMLA  leave.  If  the  leave  taken  by  the 
employee  is  not  FMLA  leave,  the 
employee  does  not  enjoy  the  protections 
of  the  statute. 

The  Society  of  Professional  Benefit 
Administrators  expressed  concern 
regarding  the  relationship  between 
worker's  compensation  statutes  and 
FMLA.  As  discus.sed  above,  the  Final 
Rule  has  been  changed  in  §825.207  to 
address  worker's  compensation 
absences  and  FMLA. 


Refusal  to  Provide  FMLA  Leave  or 
Reinstatement  (§825.312) 

The  Department  of  Civil  Service,  State 
of  New  York  comments  that  in  the  event 
the  employee  requests  to  return  to  work 
prior  to  the  agreed  date,  the  employer 
should  not  be  required  to  reinstate  the 
employee  immediately  but  should  be 
given  a  reasonable  period  to  make  the 
necessary  arrangements. 

The  Departmpjit  has  clarified  this 
issue  in  §§  825.309(c)  and  825.312(ii)  of 
the  regulations.  An  employee  may  not 
be  required  to  take  more  FMLA  leave 
than  necessary  to  address  the 
circumstances  for  which  leave  was 
taken.  If  the  employee  finds  the 
circumstance  has  been  resolved  more 
quickly  than  anticipated  initially,  the 
employee  shall  provide  the  employer 
reasonable  notice — two  business  days  if 
feasible.  The  employer  is  required  to 
restore  the  employee  where  such  notice 
is  given,  unless  two  days  notice  was  not 
feasible — for  example,  where  the 
employee  receives  a  release  from  the 
health  care  provider  to  return  to  work 
immediately,  and  that  release  is 
obtained  earlier  than  anticipated. 

The  law  firm  of  Sommer  and  Barnard 
commented  regarding  the  requirement 
that  when  taking  intermittent  leave  for 
planned  medical  treatments  the 
employee  should  make  a  reasonable 
effort  to  arrange  the  treatments  so  as  not 
to  unduly  disrupt  the  employer's 
operations.  Section  825.312  fails  to 
recognize  this  employee  obligation  or 
assign  a  consequence  for  its  breach. 

The  Department  concurs  to  some 
degree.  It  should  be  kept  in  mind  that 
the  employee  does  not  always  have 
ahernatives  to  the  dates  of  planned 
medical  treatment  as  this  is  largely  in 
the  control  of  the  health  care  provider. 
Section  825.302(d)  has  been  modified  in 
a  manner  that  should  lead  to  greater 
communication  between  the  employee 
and  the  employer  regarding  this  issue. 

The  Employers  Association  of  New 
Jersey  asks  if  an  eligible  employee  who 
has  accumulated  an  unacceptable 
number  of  ab.sences  and  has  been  giv€'n   . 
a  final  warning  that  provides  that  any 
ab.snnce  within  the  next  30  days  will 
result  in  immediate  discharge  may  take 
FMLA  leave  to  care  for  an  ill  spouse. 

.\n  eligible  employee  who  has  not 
exhausted  his/her  12-week  FMLA  leave 
entitlement  would  be  entitled  to  take 
leave  under  these  circumstances  if  all 
the  requirements  of  the  statute  arc  met. 
The  employee  would  be  required  to 
provide  adequate  notice  of  the  need  for 
leave,  30  days  in  advance  if  foreseeable 
or  as  soon  as  practicable,  and  if  required 
by  the  employer,  medical  certification 
confirming  the  existence  of  the  spouse's 


serious  health  condition.  The  employer 
may  not  take  adverse  action  against  the 
employee  by  denying  leave  or  taking 
other  disciplinary  actions  for  having 
taken  FMLA  leave.  The  taking  of  FMLA 
leave  may  not  be  counted  against  the 
employee  under  the  employer's 
attendance  policy.  See  §825.220. 

The  Equal  Employment  Advisory 
Council  suggests  that  it  be  made  clear 
that  employee  misconduct  prior,  during 
(jr  after  FMLA  leave  that  violates 
company  policy  is  subject  to  the 
consequences  of  the  employer's 
policies. 

The  Department  wishes  to  make  clear 
that  FMLA  is  not  a  sanctuary  for  the 
••mployee  who  has  violated  or  is  in 
violation  of  company  policies.  A  basic 
tenet  of  FMLA  is  that  the  employee  who 
tiikes  FMLA  leave  is  to  be  treated  no 
differently  than  if  the  employee  had 
cntinued  to  work.  For  example,  if  the 
ep^ployer  has  a  non-discriminatory 
iMilicy  that  the  second  time  the 
e.T:  plover  becomes  aware  that  an 
'•mployee  has  engaged  in  the  illegal  use 
nt  drugs,  the  employee  will  be 
torminated,  the  fact  that  the  employee  is 
or.  FMLA  leave  will  not  shield  the 
employee  from  the  continued, 
(('plication  of  that  policy  [i.e.. 
tr'rniination). 

The  Society  for  Human  Resource 
V'amgement  (SHRM)  asked  whether  an 
employee  who  is  on  FMLA  leave  and 
who  resigns  in  the  middle  of  the  leave 
has  to  be  kept  on  the  payroll  until  the 
i'avc  period  is  over. 

No.  The  regulations  provide  that  once 
.111  employee  gives  the  employer 
I'.npqiiivocal  notice  that  the  employee 
does  not  intend  to  return  to  work  at  the 
conclu.sion  of  leave,  the  employee  may 
be  terminated  and  FMLA  leave  ends,  as 
well  as  the  obligation  for  maintenance 
of  health  benefits,  and  the  employer 
i'.ci>d  r.oi  keep  the  employee  on  the 
p.i  wull  uTier  receiving  such  notice. 

SJIFvM  asked  where  an  employee  who 
is  pr(!gnant  requests  FMLA  leave,  but 
the  health  care  provider  declines  to 
certify  that  the  employee  is  unable  to 
work  ns  a  result  of  the  serious  health 
condition  (ongoing  pregnancy),  what 
action  chould  the  employer  take? 

in  liiis  circumstance  the  employee 
liuns  not  qualify  as  being  unable  to  work 
.TS  ,1  result  of  her  condition,  and  the 
fi'ipioypr  could  deny  the  use.  of  FMLA 
ieuve. 

.SHR.M  asked  how  an  employer  was 
sup[)osrd  to  manage  absenteeism  if  the 
i^iiiplovee  continues  to  claim  leave  taken 
ii.  (.iivered  by  FMLA? 

The  Final  Rule  attempts  to  address 
some  of  these  issues.  An  employer  is 
entitled  to  request  medical  certification 
jnd  recertification  in  connection  with 


serious  health  conditions.  The  Final 
Rule  provides  that,  if  an  employee  never 
provides  the  medical  certification,  the 
absence  is  not  FMLA  leave; 
consequently,  the  leave  is  not  protected 
by  the  FMLA.  The  Final  Rule  hirther 
provides  that  the  employer  may  require 
documentation  from  the  employee  to 
confirm  family  relationships,  as  in  the 
case  of  leave  for  birth  or  placement  of 
a  child  for  adoption  or  foster  care.  The 
Department  believes  there  are  a  number 
of  tools  available  to  employers  under 
the  regulations  that  will  serve  to 
discourage  employee  abuse  of  FMLA 
leave,  in  addition  to  the  basic  concept 
that  the  12  weeks  of  leave  mandated  by 
FMLA  are  unpaid. 

The  Koehler  Manufacturing  Company 
comments  that  it  is  unclear  whether  an 
employee  may  earn  W-2  wages  with 
some  other  employer  while  on  FMLA 
leave. 

The  Department  addressed  this  issue 
in  the  Interim  Final  Rule.  Section 
825.312(h)  provides  that  whether  an 
employee  may  engage  in  outside 
employment  during  FMLA  leave  is 
dependent  upon  the  employer's 
established  policy  regarding  outside 
employment.  For  example,  the  employer 
may  require  that  all  outside 
employment  be  pre-approved  by  the 
employer.  If  so.  employment  while  on 
FMLA  leave  would  be  subject  to  this 
policy.  This  provision  will  remain 
unchanged  in  the  Final  Rule. 

The  Service  Employees  International 
Union  took  issue  with  the  provision  in 
§  825.312(h)  applying  the  employer's 
policy  regarding  outside  employment  to 
periods  of  FMLA  leave.  SEIU 
maintained  that  there  is  no  statutory 
basis  for  this  provision,  and  that  it 
constitutes  the  imposition  of  additional 
requirements  on  the  taking  of  FMLA 
leave. 

The  Department  does  not  agree  with 
this  view.  As  noted  previously,  a  basic 
tenet  under  FMLA  is  that  an  employee 
on  FMLA  leave  is  entitled  to  no  greater 
right,  benefit,  or  position  of  employment 
than  if  the  employee  continued  to  work 
and  had  not  taken  the  leave  [see 
§  104(a)(3)(B)  of  the  Act).  While  an 
employee  is  on  FMLA  leave,  there 
continues  to  be  an  employment 
relationship,  the  employer  is 
maintaining  group  health  benefits  and 
possibly  other  benefits,  and  the 
employee  is  entitled  to  return  to  the 
same  or  an  equivalent  job. 
Consequently,  the  employer's 
employment  policies  continue  to  apply 
to  an  employee  on  FMLA  leave  in  the 
same  marmer  as  they  would  apply  to  an 
employee  who  continues  to  work,  oris 
absent  Avhile  on  some  other  form  of 
leave. 


It  is  important  to  point  out  that  the 
regulations  do  not  prohibit  outside 
employment  by  the  employee  on  FMLA 
leave  except  as  a  result  of  the 
employer's  established  policies.  In  the 
absence  of  such  a  policy  the  employee 
may  do  as  he/she  chooses.  However, 
taking  outside  employment  during  a 
period  of  FMLA  leave  may  in  some 
cases  cast  doubt  on  the  validity  of  an 
employee's  need  for  leave,  particularly 
if  the  leave  was  being  taken  for  the 
employee's  own  serious  health 
condition. 

IV.  Subpart  D — Enforcement 
Mechanisms 

Emplovee  Rights  When  FMLA  Has  Been 
Violated  (§§825.400-825.404) 

Federally  Employed  Women,  9  to  5. 
National  Association  of  Working 
Women.  Women's  Legal  Defense  Fund, 
the  Food  and  Allied  Service  Trades 
(FAST)  and  the  United  Food  and 
Commercial  Workers  International 
Union  (UFCW),  suggest  that  the  Interim 
Final  Rule  fails  to  include  a  complaint 
procedure  that  provides  expedited  relief 
and  that  the  rule  does  not  include 
injunctive  relief  as  one  of  the  available 
remedies  in  an  employee's  private  court 
action.  The  Women's  Legal  Defense 
Fund  and  FAST  urge  that  §  825.400(c) 
be  amended  to  include  "other  equitable 
relief  as  appropriate."  FAST  points  out 
that  the  expedited  procedure  is 
important,  particularly  if  the  employer 
fails  to  maintain  group  health  insurance 
and  the  employee  has  a  serious  health 
condition  which  heightens  the  need  for 
medical  benefits. 

The  provision  for  an  expedited 
complaint  procedure  is  not  a  regulatory 
issue,  but  rather  is  an  internal  agency 
administrative  enforcement  issue.  In 
any  event,  such  an  expedited  procedure 
was  adopted  under  FMLA  in 
appropriate  circumstances,  and  will 
continue  to  be  used  as  an  effective 
enforcement  tool  in  carrying  out  the 
Department's  responsibilities  pursuant 
to  FMLA.  The  statute  at  §  107(a)(2) 
makes  no  provision  for  an  eligible 
employee  to  seek  equitable  relief 
through  an  injunctive  action.  Such  an 
action  is  available  only  for  the  Secretary 
in  §  107(d).  The  suggestion  will  not  be 
incorporated  into  the  Final  Rule,  as  it 
has  no  statutory  basis. 

In  the  event  the  employer  violates 
FMLA  by  failing  to  maintain  the  group 
health  benefits  as  required,  and 
dropping  the  employee's  coverage,  the 
employer  in  effect  becomes  self-insured 
and  liable  for  any  medical  expenses 
incurred  by  the  employee  that  would 
have  been  covered  by  the  group  health 
plan.  With  respect  to  the  comment  that 
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manipulations  to  avoid  coverage.  There 
is  no  basis  in  the  statute  for  requiring 
such  action  on  the  part  of  employers. 
However.  §  825.220(b)(1)  of  the 
regulation  has  been  amended  to  advise 
covered  employers  that  such 
manipulation  will  be  viewed  as  a 
violation  of  the  acts  prohibited  by  the 
statute  and  the  regulations 

V  Subpart  E— Records  (§  825.500) 

Nine  commenters.  including  the 
Women's  Legal  Defense  Fund  (VVLDF) 
and  the  EEOC.  expressed  concern  about 
maintaining  the  confidentiality  of 
medical  records.  VVLDF  urged  that 
separate  files  be  maintained  to  protect 
the  confidentiality  of  ADA  n-t.ords.  and 
EEOC  said  that  having  one  ctinfidential 
medical  file  for  both  laws  (FMLA  and 
ADA)  may  not  always  satisfy  the  ADA 
confidentiality  requirements.  EEOC 
stated  that  ADA  protects  all 
"information  »   *   *  regarding  *   '   * 
medical  condition  or  history  of  anv 
employee."  (see  29  CFR  §  lfi:'.0.14(c)(l)). 
which  would  include  al!  employee 
medical  information  regardless  of  the 
form  or  manner  in  which  it  is  provided, 
whereas  the  FMLA  rule  would  be 
limited  to  "records  and  documents 
relating  to  medical  c-ertifications. 
recertifications  or  medical  histories  of 
employees  or  employees'  family 
members."  According  to  EEOC,  if  all 
medical  information  is  kept  confidential 
under  FMLA  like  under  ADA, 
maintaining  only  one  confidential 
medical  file  would  satisfy  the  AD.\ 
provided  employers  administer  the 
exceptions  to  the  confidentiality 
requirement  in  conformance  with  ADA 
requ!rement.s  (e.g..  employers  would 
have  to  provide  supervisors  or  managers 
only  with  the  specific  information 
"regarding  necessary  restrictions  on  the 
work  or  duties  of  an  employee" 
(§  825. 500(g)(1)).  and  deny  them  free 
access  to  the  entire  medical  files  of 
employees).  Section  825.500(g)  has  betui 
amended  to  require  thiit  medical  records 
created  for  purposes  of  FMLA  and  ADA 
must  be  maintained  in  accordance  with 
AD.^'s  confidentiality  rides  on  medical 
information. 

Nine  commenters  expn'ssed  concern 
regarding  the  recordkeeping  burden 
imposed  by  FMLA.  The  LaMotle 
Company  specifically  took  issue  with 
the  estimate  provided  in  the  Interim 
Final  Rule  of  3  minutes  per  response, 
observing  that,  in  their  opinion,  the 
requirements  would  take  much  longer. 
1  hey  estimate  each  certified  letter 
would  require  one  hour  to  prepare  in 
addition  to  copying  and  sending.  In 
addition,  they  experienced  numerous 
telephone  inquiries  from  employees  and 
pointed  out  that  time  is  also  necessary 


for  training  of  super\'isors  and 
managers.  The  Human  Resources 
Department.  Village  of  Schaumberg. 
Illinois,  also  took  issue  with  three- 
minute  burden  estimate.  They  observed 
that  calculating  hours  of  unpaid  leave 
and  the  number  of  hours  worked  versus 
hours  of  FMLA  leave,  determination  of 
FMLA  versus  other  types  of  leave,  and 
creating  a  system  to  collect  employc^es' 
share  of  benefits  all  required 
significantly  more  time  than  three 
minutes.  Most  other  commenters  simply 
expressed  the  opinion  that  FMLA 
recordkeeping  requirements  are 
burdensome.  The  "three  minutes  per 
response"  is  an  estimate  of  the  annual 
recordkeeping  burden  per  employer?,  to 
record  and/or  file  records  required  by 
the  regulations  that  are  not  otherwi.se 
required  by  law  or  would  otherwise  be 
kept  as  a  customary  prudent  business 
practice.  It  does  not  include  the 
preparation  of  employee  notitcs 
required  by  the  regulations, 
determination  of  employee  eligibility,  or 
procedures  for  payment  of  health 
benefits  during  FMLA  leave. 

The  LaMotte  Company  obser\ed  lli.nt 
thev  ha<l  received  statements  from 
empluvees  who  believe  that  insti  ad  of 
making  arrangements  for  others  to  take 
care  of  iheir  children  when  they  h.ive 
minor  colds,  sore  throats,  or  «^ar 
infections,  they  may  now  stay  home 
with  the  child  because  they  don't  have 
to  worry  about  saving  sick  leave  for  .i 
trulv  serious  health  condition,  and 
because  FMLA  may  not  be  counted 
against  their  "point"  system.  .Section 
825.114  contains  the  definition  of  a 
serious  health  condition.  The 
regulations  provide  that  an  employer 
may  rc?quire  an  employee  to  provide  a 
medical  certification  with  regard  to  :> 
serious  health  condition  for  a  me mbei  nl 
the  employee's  immediate  family 
(child).  If  the  certification  does  not 
t.onfirni  the  existence  of  a  serious  lioalth 
condition  as  defined  under  FMLA,  or 
the  enifjloyee  fails  to  provide  the 
certification  when  requested,  the  leave 
is  not  FMLA  leave. 

The  California  Department  of  Fair 
Employment  and  Housing  and  the 
Chi-sapeake  Farm  Credit  object  to  the 
reo,uirement  for  a  covered  employer 
who  has  no  eligible  employees  to 
comply  with  the  recordkeeping 
requirements  of  this  section.  Seciion 
H25.500({ )  will  be  changed  in  the  Finu! 
Rule  to  require  the  covered  employer 
with  no  eligible  empIoye(!S  to  post  thi' 
notice  rt^quired  in  §.825.300  and  to 
maintain  only  the  basic  payroll 
information  (i.e..  name,  address, 
occupation,  rate  or  basis  of  pay.  daily 
and  weekly  hours,  etc.)  already  required 
under  FLSA.  These  data  are  required  to 


»>nable  the  covered  employer  to 
determine  employee  eligibility,  when 
necessary.  Once  the  covered  employer 
has  eligible  employees,  the  additional 
records  required  by  §  825. 500(d)  must 
he  maintained. 

Florida  Citrus  Mutual  observes  this 
sef:tion  does  not  address  the  question  of 
records  to  be  maintained  by  joint 
employers.  The  records  to  be  kept  by 
[irimary  enrployers  and  cn\'ered 
secondary  employers  in  a  joint 
employment  situation  should  be  listed 
si^parately.  they  contend. 

The  regulations  have  been  revised  to 
provide  that  a  covered  secondary 
finployer  in  a  joint  employment 
situation  need  only  keep  basic  payroll 
re(  (uds  with  respect  to  its  secondary 
r-mployees.  Other  records  are  not 
nec;essary  because  the  secondary 
employer's  responsibilities  in  a  join! 
I'mplovTiienl  relationship  are  only  to 
reinstate  the  employee  under  the 
circumstances  set  forth  in  |i!825.iOt>(a) 
and  to  not  violate  any  of  the  prohibited 
.!( ts  of  the  statute. 

\  I.  Subpart  F — Special  Fairs  for  Lor  al 
Hdiication  Employees 

Limitations  on  Intermittent  Lea\e  or 
Leave  on  a  Reduced  Lea\e  Sc:hedule 
(4)825.601) 

The  Women's  Legal  Defense  Fund  and 
the  .\merican  Federation  of  Teachers/ 
National  Education  Association  stated 
that  the  instructional  cmplo\ee  who 
takes  intermittent  leave  amounting  to  20 
percent  or  less  of  the  working  days 
during  the  period  of  leave  should  not  be 
subject  to  the  usual  rules  for  taking 
intermittent  leave  in  §<?  825.117  and 
825.204.  The  employer  does  not  have  a 
right  to  transier  the  employee  to  an 
alternative  position  under  this 
circumstance.  They  suggest  that  the 
third  sentence  of  paragraph  (a)(2)  of  this 
sec:t ion  be  deleted. 

The  statute  at  §  108(c)(1)  gives  the 
educational  employer  the  right  to 
require  the  employee  either  to  iako  leave 
of  a  particular  duration  not  to  exceed 
iht'  duration  of  planned  medical 
treatment  or  to  transfer  to  an  alternative 
position  that  better  accommodates 
ntcurring  periods  of  lea>c  The  statute  is 
silent  regarding  the  circumstances  when 
the  employee  takes  intermittent  leave 
for  20  per  cent  or  less  of  the  total 
number  of  working  days  in  the  period 
during  which  the  leave  would  extend. 
.■\fter  furtiier  consideration  the 
IX^partnient  agrees  that  §  108  of  tlie  Act 
[)rovido:.  the  only  provision  applicable 
Id  instructional  employees  and, 
tiierefore.  an  educational  employer  does 
.'lot  have  the  latitude  to  transfer  an 
instructional  emnlovee  to  an  alternative 


position  in  this  circumstance.  The  Final 
Rule  will  reflect  this  change. 

Leave  Taken  for  "Periods  of  a  Partii:ular 
Duration"  (§825.603) 

Federally  Employed  Women,  the 
Women's  Legal  Defense  Fund  and  iht^ 
American  Federation  of  Teachers' 
National  Education  Association  objected 
to  the  provision  in  paragraph  (a)  of  this 
section  which  states  that  leave  that  is 
required  by  the  employer  for  either  a 
particular  duration  or  until  the  end  of 
the  school  term  is  to  be  counted  as 
FML.^  leave.  They  view  this  provision 
to  be  douhiv  penalizing  when  the 
einplovf^'  ir,  required  to  take  more  leave 
than  desired  or  medically  necessary, 
and  then  to  have  that  "extra"  leave 
count  against  his  or  her  FMLA  leave 
entitlement.  They  urge  that  this 
provision  be  changed  to  reflect  that-  such 
leave  is  to  \w  counted  against  the  FMLA 
entitlement  only  if  the  employee 
chooses  rather  than  is  required  to  lake 
additional  leave. 

The  legislative  history  pro\ides  the 
following  guidance:  Whenever  a  tear:her 
is  re(}uired  to  extend  his  or  her  leave 
under  section  108(c)  or  (d).  such  leaN'e 
would  be  treated  as  other  leave  under 
the  art.  with  the  same  rights  to 
employment  and  benefits  protection 
contained  in  section  104  Report  from 
the  Committee  on  Labor  and  Human 
Resourcfw  (S.  5),  Report  103-3.  January 
27.  1993.  p.  37.  Howe\er.  the 
Department  agrees  that  because  the 
employer  had  the  option  of  not 
requiring  the  employee  to  take  leave 
until  llie  end  of  tiie  term,  the  leave 
should  not  count  against  the  12-week 
entitlement. 

The  Chicagoland  Chamber  of 
Commerce,  et  al.,  commented  that  all 
periods  of  lea.  e  taken  by  school 
employees  should  count  as  FMLA  leave, 
including  any  period  of  leave  that 
occurs  outside  the  school  term.  For 
example,  if  an  instructional  employee 
begins  a  six-week  Lave  two  weeks 
before  the  school  term  ends,  the  enti'^e 
six-week  ptiriod  should  count  as  FMLA 
leave 

The  Department  disagrees.  An 
absence  taken  when  the  •-inplovee 
would  not  o'dierwise  be  required  to 
report  for  duty  is  not  lesv  e.  FMLA  or 
otherwise  Fo.-  example,  ['ue  regulations 
do  not  require  an  employ*  e.  who 
normally  works  Monday  through 
Friday,  and  is  taking  i.itemiittent  leave, 
to  hnve  counted  as  led\e  the  weekend 
days  [i.e.,  Saturday  and  Sunday).  If  the 
emp!oyee(?;).  absent  FML-i.  would  not 
have  otherwi.se  been  required  to  take 
soiut^  form  of  leave  to  cover  the  absence, 
then  the  absence  is  not  to  be  counted 
against  the  employee's  FMLA  leave 


enliljement.  .Section  825.200(f)  has  been 
added  lo  the  Final  Rule  to  clarify  this 
issue. 

Restoration  to  "Equivalent  Position" 
(§825.604) 

The  Women's  Legal  Defense  Fund  and 
the  American  Federation  of  Teachers/ 
National  Education  Association  urged 
that  tfiis  section  be  clarified  in  the  Fin.ii 
Rule  to  make  it  clear  that  restoration  of 
an  employee  at  the  conclusion  of  FMLA 
leave  based  on  existing  policies  and 
practices  of  a  school  board  must  provide 
substantially  the  same  protections  as 
provided  in  the  statute  for  oth(.T 
reinstated  employees.  Specifictiiiy.  the 
school  board  may  not  restore  the 
employee  to  a  position  which  would 
require  any  additional  hcensure  or 
certification,  or  would  result  in 
substanticilly  increased  commuting  time. 

The  Department  agrees  with  the 
suggestion  that  the  regulation  prohibit 
restoration  to  a  position  requiring 
additional  Ucensure.  While  as  a  general 
matter  restoration  must  be  to  a 
geographically  proximate  location,  a 
school  board  policy  may  dev  iate  frura 
this  requirement  provided  the  deviation 
does  not  result  in  substantially  less 
employee  protections.  Therefore 
commuting  time  will  not  be  mentioned 
in  the  rule. 

17/.  Subpart  G — How  Other  Laws. 
Employer  Practices,  and  Collective 
Bargaining  Agreements  Affect 
Employees'  FMLA  Rights 

More  Generous  Employer  Benefits  Than 
FMLA  Requi'-es  f.S825.'70n) 

Nothing  in  FMLA  diminishes  an 
employer's  obligation  under  a  collective 
bargaining  agreement  (CB.\)  or 
employment  benefit  program  or  plan  to 
pro\ide  greater  family  or  medical  leave 
rights  to  employees  than  the  rights 
established  under  FML-A  (FML-A 
§  402(a)).  nor  may  the  rights  established 
under  FMLA  be  diminished  bv  an\  such 
CRA  or  plan  (FMLA  §  402(b)).' 

This  section  of  the  regulations 
described  the  interaction  betv.-een 
F.V1L.A  and  employer  plans  and  CB.As. 
Included  were  provi.-;ions  to  describe 
FML.X's  delayed  effective  date  for  Ct!.-\s 
in  ^^ffect  on  .August  5,  1993— FMLA 
would  not  apply  until  February  5   1994. 
or  the  expiration  date  of  th(  CB.A. 
whichever  occurred  earlier.  For  CB.As 
subject  to  the  Railway  Labor  Act  and 
other  CBAs  which  have  no  expiration 
date  for  the  general  terms,  but  which 
may  be  reopened  at  specified  times  (f  .£,'.. 
to  amend  wage.s  and  benefits),  the  date 
of  the  first  amendment  after  .August  5. 
lit';)3.  and  before  Februar\'  5.  1994.  was 
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February  5, 1994,  to  amend  wages  and 
benefits.  The  example  given,  however, 
of  a  contract  reopening  to  amend  wages 
and  benefits  wrongly  suggests  that  a 
contract  reopened  for  any  other  reason 
also  should  be  considered  terminated 
for  FMLA  effective  date  purposes,  the 
Chamber  contended.  Any  reopening  not 
pertaining  to  benefits  should  not  be 
construed  as  a  termination  of  the 
agreement  according  to  this  comment. 

We  disagree  with  the  interpretation 
suggested  by  this  comment.  Any 
reopening  of  the  CBAs  subject  to  this 
rule,  which  is  specifically  limited  to 
CBAs  subject  to  the  Railway  Labor  Act 
and  other  CBAs  which  do  not  have  an 
expiration  date  for  the  general  terms,  for 
the  first  time  after  August  5, 1993,  shall 
be  considered  the  termination  date  of 
the  CBA  for  purposes  of  FMLA's 
effective  date. 

The  Contract  Services  Association  of 
America  questioned  whether  the  costs 
associated  with  FMLA's  requirements  to 
maintain  group  health  benefits  during 
periods  of  FMLA  leave  could  be 
credited  by  a  contractor  towards 
meeting  its  fringe  benefit  requirements 
under  wage  determinations  issued 
pursuant  to  the  McNamara-O'Hara 
Service  Contract  Act  (SCA),  or  are  they 
excluded  as  are  other  statutorily- 
mandated  benefits  such  as  FICA, 
workers'  compensation,  efc?  Because 
SCA  excludes  any  benefit  otherwise 
required  by  Federal,  State,  or  local  law 
to  be  provided  by  the  employer  to  an 
employee,  such  costs  may  not  be 
claimed  as  a  credit  for  purposes  of 
meeting  the  contractor's  fringe  benefit 
obligations  to  employees  under  the 
SCA.  In  any  event,  SCA  credit  may  only 
be  taken  for  contributions  that  cover 
periods  when  work  is  performed. 

The  Contract  Services  Association 
also  asked  whether  cash-equivalent 
payments  made  in  lieu  of  furnishing 
bona  fide  health  and  welfare  benefits  to 
an  SCA-covered  employee  have  to 
continue  when  the  employee  is  on 
FMLA  leave.  Such  cash  equivalent 
payments  do  not  have  to  continue  while 
the  employee  is  on  unpaid  FMLA  leave. 

State  Family  and  Medical  Leave  Laws 
and  FMLA  (§825.701) 

Nothing  in  FMLA  supersedes  "any 
provision  of  any  State  or  local  law  that 
provides  greater  family  or  medical  leave 
rights"  than  the  rights  under  FMLA  [see 
FMLA  §  401(b)).  Because  of  this 
statutory  "non-preemption"  language, 
the  determination  of  which  law  applies 
(State  versus  Federal)  in  a  particular 
situation  must  be  examined  on  a 
provision-by-provision  basis.  Where  the 
requisite  coverage  or  applicability 
standards  of  both  laws  are  met  and  the 


laws  contain  differing  provisions,  an 
analysis  must  be  made  of  both  laws, 
provision-by-provision,  to  determine 
which  standard(s)  from  each  law  will 
apply  to  the  particular  situation.  The 
standard  providing  the  greater  right  or 
more  generous  benefit  to  the  employi'e 
from  each  law  (provision-by-provisiun) 
will  apply.  Note,  however,  that  leave 
taken  for  a  reason  specified  in  both  th(> 
Federal  and  State  law  may  be 
simuhaneously  counted  against  the 
employee's  entitlement  under  both 
laws,  this  section  of  the  regulations 
attempted  to  demonstrate  the 
interaction  between  FMLA  and  State 
laws  wifh  examples.  Numerous 
comments  were  received  suggesting 
there  may  be  considerable  confusion 
over  the  "provision-by-provision' 
analysis  that  must  be  conducted  in  eac  h 
particular  case. 

Employers  Association  of  New  jersey 
recommended  guidelines  be  included  in 
the  regulations  for  applying  FMLA  and 
State  law  in  the  following  manner: 
If  an  employee  takes  leave  for  a 
purpose  which  is  recognized  under  only 
one  of  the  two  laws,  rights  and 
obligations  are  governed  by  that  law 
alone,  and  the  amount  of  leave  taken 
cannot  be  charged  against  the  amount  of 
leave  which  may  be  allowed  under  the 
other  law. 

If  an  employee  takes  leave  for  a 
purpose  which  is  recognized  under  both 
the  FMLA  and  a  State  law.  the  employee 
is  entitled  to  the  benefits  of  whichever 
law  is  the  most  favorable  to  the 
employee  and  the  amount  of  leave  taken 
is  charged  against  the  amount  which  is 
allowed  under  each  law. 

The  availability  of  benefits  under 
either  law  is  subject  to  the  limitations  of 
that  law  with  respect  to  the  duration  of 
leave,  type  of  leave,  etc. 

The  Equal  Rights  Advocates  suggested 
additional  examples  where  a  State  law 
is  silent  on  an  issue  addressed  by 
FMLA.  If  an  employee  is  "eligible" 
under  both  FMLA  and  a  State  or  local 
law,  and  the  State  or  local  law  is  silent 
on  a  provision  contained  in  FMLA,  and 
if  the  FMLA  provision  is  restrictive  (as 
to  employee  rights  or  benefits),  then  the 
State  or  local  law  would  govern  as  to 
that  provision.  If  the  FMLA  provision  is 
not  restrictive  (or  extends  a  right, 
benefit  or  privilege  to  employees),  then 
the  FMLA  would  govern  as  to  that 
provision.  For  example,  a  State  law  that 
grants-employers  the  right  to  deny  the 
taking  of  leave  to  high-level  executives 
could  not  be  applied  to  any  FMLA- 
eligible  employees,  because  FMLA 
extends  to  all  eligible  employees  the 
entitlement  to  leave  for  qualifying 
reasons.  If  the  same  State  law  contained 
a  provision  mandating  that  all 


employees  who  take  leave  bo  restored  to 
employment  when  the  leave  ends,  then 
FMLA's  "liiey"  employee  exemption 
could  not  be  applied  to  deny  an 
employee  reinstatement  (i.e..  the 
Federal  law  would  not  apply  at  the  time 
of  rnin.statement). 

The  guidelines  and  interpretations 
suggested  above  by  the  Emplo\  crs 
Association  of  New  jersey  and  tlie  Equal 
Rights  Advocates  correctly  construe  the 
relationship  between  FMLA  and  other 
State  laws,  which  have  been  included 
here  for  guidance. 

Chiragoland  Chamber  of  CAimmerce 
commented  that,  with  respect  to 
substantive  priwi.'dons  such  as 
eligibility  and  coverage  requirements, 
amount  of  leave,  benefits  and 
employment  protections,  and 
substitution  requirements,  the  mon^ 
genpjnus  or  expansive  provisions 
between  the  FMLA  and  the  State  law 
should  apply  and  be  considered  to  offwt 
or  siinultaneously  satisfy  ow^rlapping 
hut  less  generous  provisions.  "More 
f;«!nerou6"  should  be  deteniiiued  on  a 
"coimnon  sense,  quantitathe  basis." 
they  contend,  such  as  whert;  a  State  l«w 
allows  up  to  16  weeks  of  leave  fur  a 
serious  health  condition  in  any  year  and 
I-MLA  allows  12  weeks,  the  Stale  law 
maximum  would  apply.  They 
recommended  the  regulation.',  specify 
that  difference;-:  in  more  generous 
substantive  provisions  in  State  law 
cannot  be  combined  with  other  less 
restrictive  provisions  in  FMLA.  and  vice 
versa.  With  respect  to  procedural 
provisions,  such  as  notification  of  leave. 
c:ertification  requirements,  and  other 
prf)(:odural  requirements,  the 
conimenter  recommended  that  tho 
provisions  of  I'MLA  and  its 
inijilenu'nting  regulations  shiiald  b»" 
applied  in  all  cases  because  of  the 
iidniinistrative  difficulty  in  trying  to 
(letmmini:  if  State  or  Federal  pr;i\  isions 
arc  more  or  less  geiHirous.  The 
Louisiana  Health  Ciare  .-Miianct'  (I'liejps 
Dimbar)  similarly  suggested  that  any 
.State  luvv  proctidural  regulatinns  whii:h 
iiH!  iiicniisistent  with  IML.A  siioi!'''  ]»' 
ji.-ecMsipted. 

F.MlI'X  provides  that  it  shdli  ir.»l 
supersede  "any  provision"  of  ^.n>  State 
or  local  law  that  prnvidt^s  greater  family 
or  medical  leave  "rights"  than  undi-r 
I  MLA.  There  is  no  basi>  uiulcr  this 
!angu,ig(>  or  the  legisltiiive  history  to 
distinguish  between  proc:edurai 
prnvision.s  that  extend  g.'-eater  liuh's  td 
rinployees  and  substuiilivi-  provisions 
that  provide  more  generous  lamih'  or 
medical  h;ave  benefits  to  emplivees 

The  WoMUui's  Legal  Defenst;  Fund 
rtrjiommended  the  regulations  nd  Iress 
the  interaction  between  FM1..\  and  State 


of  Oregon's  Bureau  of  Labor  and 
Industries  asked  if  State  workers' 
compensation  laws  qualif\  under  FML.A 
as  a  "State  •    *   *  law  that  provides 

greater*   *  *  medical  leavf;  rights 

*  «    *■• 

If  a  State  workers'  compensation  law- 
provides  a  job  guarantee  to  workers  out 
of  work  temporarily  due  to  occupational 
injuries  that  is  more  generous  than 
FMLA's  job  restoration  provisions,  such 
law  is  a  "State  *   *   •  law  that  provides 
greater  •   •   *  medical  leave  rights 

*  *   *"  and  would  govern  an 
employee's  reinstatement.  On  the  other 
hand,  where  such  occupational  injuries 
also  meet  FMLA's  definition  of  "serious 
health  condition  that  makes  the 
employee  unable  to  perform  tlie 
functions  of  the  position,"  the  employer 
would  have  to  maintain  the  injured 
employee's  group  health  benefits  under 
the  same  terms  and  conditions  as  if  the 
employee  had  continued  to  work  during 
the  workejs'  compensation-related  leavt! 
of  absence  (at  least  for  the  duration  of 
the  employee's  remaining  FMLA  leave 
entitlement  in  the  12-month  period). 

The  .Association  of  Washington  Cities 
( oramented  that  an  employee  could  take 
12  weeks  of  FMLA -qualifying  leave  for 
a  purpose  other  than  the  birth  or 
adoption  of  a  child  and  still  be  eligible 
under  applicable  State  law  to  another 
(subsequent)  12  weeks  of  "parenting" 
leave,  which  could  enable  an  employee 
to  take  24  weeks  of  leave  in  a  single 
year.  Under  the  terms  of  the  applicable 
statutes,  this  is  true. 

The  State  of  Oregon's  Bureau  of  Labor 
and  Industries  noted  that  Oregon's 
parental  leave  law  provides  a  12-week 
window  following  the  birth  of  a  child 
for  the  use  of  parental  leave,  and  asked 
if  an  employee's  use  of  12  weeks  of 
parental  leave  within  th<:  first  12  weeks 
following  the  birth  cxha  ists  the  parent's 
FedcTai  right  to  take  parental  leave 
within  the  first  year.  An  employee 
"eligible"  under  both  Ih  :  Federal  and 
State  law  would  exhaust  both 
entitlements  simultaneously  witliiii  that 
12-weck  period.  .Note,  however,  that  if 
!hr  employee  used  fewer  than  12  weeks 
during  that  initial  12-week  period 
following  the  birth,  the  employe  could 
use  the  remainder  of  his  or  her  Federal 
leave  entitlement  under  F'ML.-*.  within 
one  year  after  the  birth.  This  coranif  i;ter 
aUo  pointed  out  that  a  parent  must 
•-luire  a  state  leave  entitlement  with  his 
or  her  spouse  regardless  of  whether  ih^-v 
work  for  separate  emphut^rs.  Under 
IML.-\.  each  FMLA  "'eligible'  spouse 
w;iuld  rertaia  a  Pe-deral  entiliement 
liquid  to  12  weeks  minus  their  portion 
(.f  the  State  leave  taken. 

The  Liniversitv  of  California  observed 
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may  not  obtain  second  or  third  opinions 
except  in  the  case  of  an  employee's  own 
serious  health  condition.  Thus,  because 
FMLA  was  intended  to  permit  Christian 
.Science  practitioner  certification, 
employers  would  not  be  able  to  obtain 
second  or  third  medical  opinions  in 
connection  with  the  serious  health 
condition  of  a  spouse,  child  or  parent. 
Under  the  applicable  statutes,  this 
would  be  true 

Downs  Racblin  &  Martin  stated  that, 
under  Vermont's  Parental  and  Family 
Leave  .\c\,  an  employee  may  use 
acc:rued  sick  leave  or  vacation  leave,  not 
to  exceed  six  weeks,  consistent  with 
existing  policy.  "Utilization  of  accrued 
vacatjim  leave  shall  not  extend  the  leave 
provided  tlierein"  The  r.ommenler 
questioned  whether  the  Federal  law 
provided  a  more  generous  benefit.  The 
answer  is    Yes"  with  respect  to  FMLA's 
more  gpjierous  substhution  pnn'isions 
and  the  length  of  the  allowable  leave 
period. 

Hill  &  Barlow  pointed  out  that  the 
Massachusetts  maternity  leave  statute 
entitles  an  eligible  employee  to  up  to 
eight  weeks  of  leave  for  the  purpose  of 
giving  birth  or  for  adopting  a  child. 
They  asked  if  an  employee  had  used  12 
weeks  of  FMLA  leave  earUer  in  the  year 
for  a  purpose  other  than  giving  birth  or 
adopting  a  child,  would  the  employer 
still  be  eligible  to  the  State  leave 
entitlement?  The  answer  is  "Yes." 

The  Corporation  for  Public 
Broadcasting  objected  to  having  to 
comply  with  both  FMLA  and  State  law 
where  cme  law's  benefit  is  not  clearly 
more  generous  than  the  other.  They, 
together  with  the  Equal  Employment 
.'\dvisoni'  Council  and  the  Electronics 
Industries  Association,  also  questioned 
the  provision  entithng  an  eniplovtp  to 
use  leave  under  Federal  and  State  or 
local  law  concurrently,  and  thus  I(<  take 
a  total  amount  of  leave  which  may 
cvceod  the  alread\  generous  amount 
.illoued  by  either  law.  The  Corporation 
lor  Public  Broadcasting  suggcstisd  a 
Fedi-ral  preemption  if  pttrmittod  or  the 
lol;b\ing  of  (Congress  to  obtain  such 
authority.  CaHfornia  Bankers 
Assucirttion  similarly  suggested  DCil. 
inc  hide  Itinguage  to  preempt  al!  .Stute 
liiw  in  tliis  area  or  allow  an  emploviu- 
to  ti:kH  only  the  greater  of  ihe  leaves 
available  (to  prt-vent  "piggybac'King  ' 
leave  unckr  both  FML.-\  and  Stale  1;.m  ). 
National  .■\ssodalion  of  Plumbing 
Healing-Cooling  Contractors  suggested 
that  ■chfeteria-style"  programs  wiitrre 
diflerent  standards  and.'or  benefits  from 
each  or  both  the  Federal  and  State  laws 
art'  selected  to  form  a  separate,  hybrid 
Ir-ave  plan  should  l)e  st.-ictly  prohibited, 
and  likewise  urged  that  the  issue  of 
jiiitt:inpiion  ue;  levisiieJ. 
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Given  tl  e  literal  language  of  FMLA, 
DOL  has  r  o  authority  to  preempt  State 
laws  to  th  (  extent  they  provide  more 
generous  i  eave  rights  to  employees.  The 
results  ab(  lut  which  the  majority  of  the 
comments  complained  occur  by 
operation  of  law  (FMLA  and  State 
family  an(  medical  leave  laws),  and 
cannot  be  mitigated  by  regulation.  Only 
editorial  c  ranges  have  been  included  in 
this  sectio  n  of  the  regulations  in 
response  to  the  comments,  in  order  to 
clarify  ex£  mples  and  provide  additional 
guidance. 

Federal  ar  d  State  Anti-discrimination 
Uws(§  82  5.702) 

Nothing  in  FMLA  modifies  or  affects 
any  Feder  il  or  State  law  prohibiting 
discrimination  on  the  basis  of  race, 
religion,  c  )lor,  national  origin,  sex,  age, 
or  disabili  ;y  [see  FMLA  §  401(a)).  The 
stated  pur  jose  of  the  FMLA  in  this 
regard,  aa  ording  to  its  legislative 
history,  w  is  to  make  leave  available  to 
eligible  er  iployees  within  its  coverage, 
and  not  to  limit  already  existing  rights 
and  prote(  tion  under  applicable  anti- 
discrimini  ition  statutes  (for  example. 
Title  VII  of  the  Civil  Rights  Act  of  1964, 
as  amendi  d  by  the  Pregnancy 
Discrimin  ition  Act;  and  the  Americans 
with  Disal  tilities  Act  (ADA)).  This 
section  in  :luded  examples  of  how 
FMLA  wc  uld  interact  with  the  ADA 
with  resp(  ct  to  a  qualified  individual 
with  a  dis  ibility  as  defined  under  that 
Act. 

Comme  its  from  U.S.  Senators  Dodd 
and  Kerry  (sponsors  of  both  FMLA  and 
ADA),  in  1 1  letter  to  the  EEOC  dated 
Novembei  22,  1993.  make  clear  that 
congressi(  nal  intent  was  for  both  Acts 
to  be  appl  ed  simultaneously,  and  that 
an  emplo;  er  must  comply  with 
whicheve  •  statutory  provision  provides 
the  greats  ■  rights  to  employees.  In 
keeping  w  ith  that  statutory  intent, 
FMLA  §  4  31  should  not  be  interpreted 
in  any  wa  ^'  as  limiting  or  forcing  an 
election  o  '  rights  under  FMLA  or  ADA. 
Similarly  comments  from  U.S. 
RepresenI  atives  Williams  and  Ford 
(Committi  fe  on  Education  and  Labor),  in 
a  letter  to  the  EEOC  dated  November  19, 
1993,  exp  ained  that  congressional 
intent,  in  he  case  of  an  employee  with 
a  serious  lealth  condition  under  FMLA 
who  is  ah  o  a  qualified  individual  with 
a  disability  under  ADA,  was  for  the 
FMLA  an  1  ADA  to  be  applied  in  a 
manner  tl  at  assured  the  most  generous 
provision ;  of  both  would  apply.  The 
statutes  p  ovide  simultaneous 
protectioi  and  at  all  times  an  employer 
is  require  1  to  comply  with  both  laws. 
The  Depa  "tment  concurs  with  this 
interpretation  of  the  FMLA  as  it  relates 
to  the  AD  \  and  other  discrimination 
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laws.  In  summary,  providing  the  "more 
beneficial"  rights  or  protections  does 
not  undermine  an  employer's  obligation 
to  observe  the  requirements  of  both 
statutes.  Satisfying  any  or  all  FMLA 
requirements,  including  granting  an 
employee  12  weeks  of  leave  and 
restoring  the  employee  to  the  same  job, 
does  not  absolve  an  employer  of  any 
potential  ADA  responsibilities  to  that 
employee  (and  vice  versa). 

Several  commenters  (G.M.  Smith 
Associates,  Inc;  Personnel  Management 
Systems,  Inc;  Chamber  of  Commerce  of 
the  USA;  Equal  Employment  Advisory 
Council;  and  Louisiana  Health  Care 
Alliance  (Phelps  Dunbar))  urged  a 
contrary  view,  that  compliance  with 
FMLA  should  constitute  or  substitute 
for  compliance  with  ADA,  to  simplify 
the  burdens  of  multiple  compliance 
obligations.  Some  stated  that  employers 
evaluating  "undue  hardship"  under 
ADA  need  not  disregard  the  cost  and 
disruption  of  FMLA  leave  already  taken 
by  an  employee.  This  point  was  also 
raised  by  Personnel  Management 
Systems,  Inc.  and  Chamber  of 
Commerce  of  the  USA.  The  Department 
has  been  advised  by  the  EEOC  that  the 
ADA,  unlike  the  FMLA,  considers  the 
burden  on  an  employer  for  purposes  of 
evaluating  the  feasibility  of  employee 
medical  leave.  Cost  and  disruption  to 
the  employer  are  directly  relevant  to  the 
factors  listed  in  ADA's  regulatory 
definition  of  "undue  hardship." 
Therefore,  according  to  EEOC, 
employers  may  consider  FMLA  leave 
already  taken  when  deciding  whether 
ADA  accommodation  leave  in  excess  of 
12  weeks  poses  an  undue  hardship.  This 
does  not  mean,  however,  that  more  than 
12  weeks  of  leave  automatically  poses 
an  undue  hardship  under  the  ADA. 
According  to  EEOC,  employers  must 
apply  the  full  ADA  undue  hardship 
analysis  to  each  individual  case  to 
determine  whether  or  not  leave  in 
excess  of  12  weeks  poses  an  undue 
hardship. 

An  employee's  right  to  be  restored  to 
the  same  or  an  equivalent  position 
under  FMLA  applies  to  the  job  which 
the  employee  held  at  the  time  of  the 
request  for  FMLA  leave,  even  if  that  job 
differs  from  the  job  held  previously  due 
to  a  reasonable  accommodation  under 
ADA.  (This  point  was  raised  by  the 
Chamber  of  Commerce  of  the  USA.)  The 
"essential  functions"  of  the  position 
would  also  be  those  of  the  position  held 
at  the  time  of  the  request  for  leave.  An 
employer  may  not  change  the  essential 
functions  of  an  employee's  jt)b  in  order 
to  deny  the  employee  the  taking  of 
FMLA  leave.  However,  this  does  not 
prevent  an  employee  from  voluntarily 
ending  his  or  her  leave  and  accepting  an 


alternative  position  uncoerced  and  not 
as  a  condition  of  employment.  The 
employee  would  then  retain  the  right  to 
be  restored  to  the  position  held  by  the 
employee  at  the  time  the  FMLA  leave 
was  requested  (or  commenced)  until  12 
weeks  have  passed,  including  all  FMLA 
leave  taken  and  the  period  the  employee 
returned  to  "light  duty."  When  an 
employer  violates  both  FMLA  and  ADA. 
an  employee  may  be  able  to  recover 
under  either  or  both  statutes  (but  may 
not  be  awarded  double  relief  for  the 
same  loss). 

VIII.  Subpart  H— Definitions  (§  825.800) 

The  Women's  Legal  Defense  Fund 
urges  that  all  definitions  that  are 
modified  in  the  text  of  the  regulations 
be  modified  similarly  in  Subpart  H. " 
Certainly  the  Department  intends  to 
maintain  the  integrity  of  this  Subpart, 
and  any  material  modifications  will  be 
incorporated. 

The  law  firm  of  Alston  and  Bird 
recommended  that  the  term  group 
health  plan  should  not  include  non- 
employment  related  benefits  paid  by 
employees  through  voluntary 
deductions,  e.g.,  individual  insurance 
policies.  We  agreed  with  the 
recommendation  and  language  has  been 
added  to  §  825.209(a)(1)  to  exclude  such 
benefits  from  the  definition  of  group 
health  plan,  and  make  clear  an 
employer  is  not  responsible  for 
maintaining  or  restoring  such  benefits 
for  employees  who  take  FMLA  leave. 

The  American  Association  of  Retired 
Persons  (AARP)  took  issue  with  the 
definition  of  "parent"  in  this  section 
and  stated  there  is  nothing  in  the 
statutory  language  or  the  legislative 
history  that  required  the  exclusion  of 
parents  in-law.  We  disagree,  as 
discussed  above  in  connection  with 
§825.113.  Section  101(7)  of  the  statutt; 
defines  parent  as  the  biological  parent  of 
an  employee  or  an  individual  who  stood 
in  loco  parentis  to  an  employee  when 
the  employee  was  a  son  or  daughter. 
There  is  no  language  in  the  legislative 
history  to  indicate  Congress 
contemplated  expanding  the  definition 
beyond  the  plain  meaning  of  the  words. 
In  the  Final  Rule,  the  sentence,  "This 
term  does  not  include  parents  in-law"  " 
will  be  removed  from  the  definition  of 
"parent"  in  §825.800,  but  not  from  the 
explanatory  guidance  in  §825.113.  This 
is  being  done  not  because  we  agree  with 
AARP  but  rather  because  the  language 
in  the  statute  and  the  regulation  are 
clear  regarding  the  term  and  the 
additional  sentence  is  unnecessary. 

The  law  firm  of  Fisher  and  Phillips 
urged  that  the  Final  Rule  should  clarify 
whether  employees  of  a  U.S.  employer 
who  are  employed  in  the  territories  arni 


possessions  of  the  United  States  may  be 
eligible  employees.  The  law  firm  asks 
for  the  same  clarification  with  regard  to 
employees  working  in  countries  other 
than  the  United  States.  Sections 
825.105(a)  and  825.800  in  the  Final  Rule 
will  be  amended  to  reflect  that 
employees  employed  within  any  State 
of  the  United  States,  the  District  of 
Columbia  or  any  territory  or  possession 
of  the  United  States  are  subject  to  FMLA 
and  may  be  eligible  employees. 
Employees  employed  outside  these 
areas  are  not  counted  for  purposes  of 
determining  employer  coverage  and 
may  not  become  eligible  employees  as 
FMLA  does  not  apply. 

The  Personnel  Management  Systems, 
Inc..  and  the  Credit  Union  National 
Association,  Inc.,  suggest  that  only 
eligible  employees  should  be  counted  in 
determining  whether  an  employer  has 
50  or  more  employees  for  FMLA 
coverage  purposes.  The  language  of  the 
statute,  in  §  101(2)  defines  the  term 
"Eligible  Employee."  In  paragraph  (3)  of 
that  section,  the  statute  defines 
"Employee"  as  having  the  same 
meaning  as  the  definition  found  in 
section  3  of  the  Fair  Labor  Standards 
Act.  Section  101(4)  of  the  statute  defines 
■  Employer'  as  any  person  *   •   *  who 
employs  50  or  more  emp/oyees  *   *   *" 
(emphasis  added).  If  Congress  had 
intended  to  limit  the  count  for 
determining  coverage  to  eligible 
employees  only,  it  could  have  included 
that  language  "50  or  more  eligible 
employees."  The  legislative  history 
indicates  clearly  Congress'  intent  to 
count  all  employees.  The  Department  is 
unable  to  incorporate  the  desired 
change. 

The  Medical  Group  Management 
Association  recommends  that  the 
definition  of  employee  should  not 
include  equity  owners  (partners)  of 
corporations  who  are  both  employers 
and  employees.  These  individuals 
should  be  excluded  from  the  count  of 
employees  even  though  their  names 
appear  on  the  payroll. 

Persons  who  are  partners  in  a 
business  are  not  employees  for  purposes 
of  the  FMLA  because  partners  are  not 
included  within  the  definition  of 
employee  under  the  FLSA.  The 
definition  of  "erpployer"  in  §  101(4)  of 
the  FMLA  means  any  person  engaged  in 
commerce  or  in  any  industry  or  activity 
affecting  commerce  who  employs  50  or 
more  employees,  etc.,  and  includes  any 
person  who  acts,  directly  or  indirectly, 
in  the  interest  of  an  employer  to  any  of 
the  employees  of  the  employer.  .Section 
101(8)  defines  "person"  to  have  the 
same  meaning  as  in  §  3(a)  of  the  FLSA. 
which  means  an  individual. 
partnership,  association,  corporation 


•   *   *  [etc.).  Partners  are  not  to  be 
included  in  the  count  of  employees  for 
coverage  or  eligibility,  even  if  their 
names  appear  on  the  payroll.  However, 
equity  owmers  (e.g..  stockholders)  of  a 
corporation  may  also  be  employees  of 
the  corporation  and,  as  such,  when  their 
names  appear  on  the  payroll,  are 
included  in  such  employee  counts  and 
they  may  also  become  eligible 
employees.  No  change  will  be  made  in 
the  Final  Rule  in  this  regard  as  the 
determination  of  whether  such  an 
individual  is  an  employee  is  case 
specific. 

The  National  Community  Mental 
Healthcare  Council  observes  that  the 
definition  of  an  individual  who  is 
incapable  of  self-care  is  deficient  in  that 
it  only  addresses  activities  of  daily 
living  (ADLs),  which  relate  to  physical 
incapacity,  but  does  not  address  those 
with  ment;ii  illness.  They  recommend 
the  definition  be  expanded  to  include 
"instrumental  activities  of  daily  living" 
(lADLs).  Their  recommendation  is 
appropriate  and  the  language  in  the 
Final  Rule  in  §825. 113(c)(1)  has  been 
amended  to  include  lADLs. 

The  Council  also  urges  that  the 
definition  of  health  care  provider  (HCP) 
be  expanded  to  mental  health 
professionals  and  mental  health 
services.  The  definition  of  HCP  has  been 
amended  to  include  any  HCP  from 
whom  the  employer  or  a  group  health 
plan's  benefits  manager  will  accept 
certifications.  This  change  should 
address  this  concern. 

IX.  Appendix  B,  Appendix  C,  and 
Appendix  E 

A  number  of  comments  which  raised 
concerns  about  Form  WH-380.  the 
optional  form  to  obtain  medical 
certification,  have  been  addressed  above 
and  will  not  be  repeated  herein. 

Three  commenters.  including  The 
First  Church  of  Christ.  Scientist,  offered 
alternative  forms  to  be  used  for  the 
medical  certification.  The  concern  of  the 
Christian  Scientists  was  that  they  are 
unable  to  provide  a  medical  diagnosis  of 
the  employee.  As  the  Department  has 
already  decided  to  revise  the  medical 
certification  form,  the  concerns  of  these 
commenters  will  be  addressed  by  the 
revision  to  the  extent  appropriate  in 
keeping  with  the  statutory  language. 
Further,  we  believe  having  separate  or 
special  forms  for  differing  kinds  of 
heahh  care  providers  would  prove 
confusing,  and  may.  in  fact,  result  in 
more  requests  for  second  and  third 
medical  opinions. 

G.M.  Smith  Associates.  Inc., 
recommends  the  form  include  a  letter 
from  the  employee  to  the  health  care 
provider  that  requests  referral  to  a  board 


certified  specialist  if  necessary.  The 
form  should  ask  the  health  care  provider 
if  going  to  work  will  harm  the  employee 
and  whether  the  illness/injury 
precludes  the  employee  from  travel  or 
being  at  work.  If  either  of  these 
questions  are  answered  affirmatively, 
the  health  care  provider  would  provide 
a  date  on  which  the  employee  will  be 
available  for  limited  duties. 

There  is  no  statutory'  basis  for 
obtaining  the  additional  information 
requested  by  this  commenter.  For 
example,  §825.702  provides  that  an 
employee  may  not  be  required  to  accept 
a  light  or  limited  duty  position.  The 
Department  is  unable  to  add  the 
requested  information  to  the  form  as  it 
does  not  comport  with  the  statutory 
provisions. 

Appendix  C 

The  Women's  Legal  Defense  Fund 
points  out  that  information  is  not 
included  on  the  notice  ttiat  notes 
potential  application  of  either  more 
beneficial  State  statutes  or  more 
beneficial  provisions  of  a  Collective- 
Bargaining  Agreement.  They 
recommend  separate  notices  for 
employers  in  each  of  the  States  that  give 
broader  rights.  They  suggest  a  statement 
in  the  notice  that  employees  should 
consult  with  union  representatives,  that 
notices  be  provided  to  employers  in 
Spanish,  that  the  Department  develop 
materials  for  employees  on  how  to 
obtain  FMLA  leave,  and  that  the 
Department  install  an  800-hotline 
number  for  FMLA  inquiries  and 
complaints. 

The  purpose  of  the  notice  is  to  outline 
the  essential  provisions  and  protections 
of  FMLA  to  employees,  much  in  the 
same  manner  as  the  notice  for  FLS.A 
The  size  of  the  poster,  whether  8'  -• 
inches  x  1 1  inches  (the  size  of  the 
FML,\  poster)  or  14  inches  x  17  inches 
(the  size  of  the  FLSA  poster),  would  not 
accommodate  every  possible  nuance  of 
the  FiML.-\.  Employees  are  advised  to 
contact  the  nearest  office  of  the  Wage 
and  Hour  Division  for  additional  or 
more  specific  information.  The  notice 
has  been  available  in  Spanish  for  some 
time.  The  Department  has  published 
State/Federal  comparisons  of  family  and 
medical  leave  statutes.  These 
informational  materials  are  a\ailable  to 
employees  as  well  as  employers,  thus, 
separate  notices  for  each  State  are 
unnecessary.  The  Department  has 
published  a  Fact  Sheet  and  a  Guide  to 
Compliance  with  the  FMLA  for  use  by 
employees  and  employers  alike  to 
obtain  more  specific,  non-technical 
information  regarding  the  statute. 
Section  825.301(a)(2)  instructs 
employers  they  may  use  the 
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had  promised  earlier 
published  guidance 
relationship  between 
certain  aspects  of  tbe  tax 
O  )BRA,  tJie  Department 
inclu  ie  the  IRS  guidance  as  an 
the  final  rule.  IRS 
gi  idance  concerning  COBRA 
03.  appearing  in  Internal 
Bulletin  No.  1994-51,  dated 
1994.  A  copy  of  the  notice 
the  regulation  as 
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would 
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Appendix  E 

X.  Regulator  v  Flexibility  Act 

Under  the  Regulatorv  Flexibility  Act, 
Public  Law  <  6-354  (94  Stat.  1164;  5 
U.S.C.  601  e  seq).  Federal  agencies  are 
required  to  a  nalyze  the  anticipated 
impact  of  pr  )posed  rules  on  small 
entities.  Bee  luse  FMLA  applies  only  to 
private  emp  oyers  of  50  or  more 
employees  (;  ind  to  all  public  agencies 
regardless  o:  the  number  of  employees 
employed),  1 1  covers  only  the  larger 
private  emp  oyers — in  total,  about  five 
percent  of  al  possible  employers,  or 
approximatt  ly  300,000.  Also.  FMLA 
requires  cov  ;red  employers  to  grant 
only  unpaid  leave  to  eligible  employees 
for  specifiec  reasons.  For  these  reasons, 
the  Departmjnt  concluded  that  the 
implementii  g  rules  likely  would  not 
have  a  "^gn  ficant  economic  impact  on 
a  substantia  number  of  small  entities" 
within  the  n  eaning  of  the  Regulatory 
Flexibility  Act.  The  Acting  Chief 
Counsel  for  advocacy  of  the  U.S.  Small 
Business  Ac  ministration  (SBA)  filed 
official  comi  nents  on  the  interim  final 
FMLA  rules  which  disagreed  with 
DOL's  concl  jsion.  SBA  contended 
essentially  t  lat  the  FMLA  regulations 
will  have  a  « ignificant  impact  on  all 
businesses  c  overed  by  the  FMLA,  the 
vast  majorit;  of  which,  SBA  contends, 
are  small. 

The  defin  tion  of  "small"  business 
varies  consii  lerably,  depending  upon 
the  policy  is  sues  and  circumstances 
under  review ;,  the  industry  being 
studied,  anc  the  measures  used.  SBA 
generally  us  »s  employment  data  as  a 
basis  for  sizt  comparisons,  with  firms 
having  fewe  •  than  100  employees  or 
fewer  than  S  00  employees  defined  as 
small.' 


JMI 


'  The  Stale  of  SmaU  Business:  A  R«>port  of  the 
President  Transinitted  to  the  Congrest  (19911. 


Statistics  pubUshed  by  the  Internal 
Revenue  Service  indicate  that  in  1990. 
of  the  estimated  20.4  million  business 
tax  returns  that  were  filed  (4.4  million 
for  corporations.  1 .8  million  for 
partnerships,  and  14.2  million  for  sole 
proprietorships),  fewer  than  7.000 
would  quaUfy  as  large  businesses  if  an 
employment  measure  of  500  employees 
or  less  were  used  to  define  small  and 
medium-sized  businesses.^  The  SBA 
slated  in  its  comments  that,  based  upon 
1990  Census  tabulations,  there  are 
105,720  firms  which  employ  between  50 
and  99  employees;  55,249  firms  which 
employ  between  100  and  249 
employees;  and  14,999  firms  which 
employ  between  250  and  499 
employees,  providing  a  total  of  175,968 
businesses  with  fewer  than  500 
employees.  *  Thus,  the  SBA  suggests  that 
if  an  employment  measure  of  500 
employees  is  used  to  define  "small" 
businesses,  92.4  percent  of  all  those 
businesses  which  are  affected  by  the 
FMLA  and  its  implementing  regulations 
are  "small"  businesses.* 

In  fact,  however,  this  analysis 
overstates  the  number  of  "small" 
businesses  that  are  actually  affected  by 
FMLA's  requirements  because  they 
must  grant  unpaid  leave  only  to 
employees  who  are  defined  as  "eligible" 
under  the  law.  It  is  conceivable,  for 
example,  that  a  covered  ".small" 
business  with  250  employees  working  at 
several  geographically  dispersed 
worksites  would  have  no  employees 
who  are  eligible  to  take  FMLA  leave 
(because  there  would  be  fewer  than  50 
employees  working  within  75  miles  of 
each  worksite).  Similarly,  an  employer 


Together  with  The  Annua!  Report  oii  Small 
Business  and  Competition  of  the  U.S.  Sm&il 
Business  Administration  (United  Slates 
Government  Printing  Office.  Washington.  D.C. 
1991).  p.  19.  A  more  detailed  breatdown  also  us«d 
by  SB.A  is:  under  20  employees,  very  small;  20-99. 
small:  100-499.  medium-sized;  and  over  500,  large. 
On  the  other  hand,  the  size  standard  established  by 
SBA  at  13  CFR  ^  121.601  is  500  employees  for  moM 
industries. 

'  U.S.  Depanment  of  the  T.'easury.  Internal 
Revenue  Service,  SOlBuiietin  (Spring  1990)  Table 
19:  reprinted  by  SBA  in  The  State  of  Small  Business 
(1991).H>id..  p.'21. 

'  U.S.  Dcpan.Tient  of  Commerce.  Bureau  of  the 
Census.  Current  Population  Survey,  1990.  These 
tabulations  contain  firms  wi'.h  employees  only;  the 
self-employed  viere  excluded.  The  self-employed 
would  not  constitute  a  covered  "employer"  for 
puFposes  of  the  FMLA  and,  therfiftirc.  these 
tabulations  tend  to  understate  the  actual  number  of 
"small"  businesses  that  are  excluded  from  FMLA's 
coverage  and  overstate  the  proportion  of  small 
businesses  that  are  covered  by  the  FMLA. 

*This  92.4  percent  figure  appears  mtsleacting  to 
us  for  measuring  the  universe  of  employers  at  issue 
for  purposes  of  this  analysis  in  that  it  excludes  the 
very  .substantial  number  of  small  businesses 
employing  fewer  than  50  employees  which  would 
not  be  covered  by  the  FMLA  and.  thnrcfore.  would 
not  be  impacted  by  the  rule. 


with  a  \"ery  transient  workfort.-e.  with  nil 
part-time  employees,  may  have  no 
eligible  employees.^ 

Assuming  the  appropriateness  of  the 
500-employee  criterion  applied  by  >iBA 
to  define  "small"  businesses  for 
purposes  of  FMLA,  and  acknowlwiging 
that  there  are  a  number  of  small 
businesses  that  would  be  covered  by  the 
FMLA  rules,  we  note  that  the  Congress, 
in  selecting  the  50-employee  coverage 
threshold,  frequently  characterized  thi; 
new  legislation  as  exempting  smaller 
businesses  and  applying  only  to  larger 
ones.  We  also  note  the  overwhelming 
majority  of  small  businesses  that  are  nol 
subject  to  the  FMLA.  Information 
compiled  by  the  U.S.  Department  of 
Commerce  and  reported  in  County 
Business  Patterns.  1990,  indicates  that 
there  are  5.862.938  establishments 
employing  between  one  and  49 
employees;  175,375  establishments 
employing  between  50  and  99 
employees;  97,742  establishments 
employing  between  100  and  249 
employees;  24,334  establishments 
employing  between  250  and  499 
employees;  9.592  establishments 
employing  between  500  and  999 
employees;  and  5,582  employing  1.000 
or  more  employees.*  These  numbers 
confirm  the  Departments  earlier 
estimates  that  roughly  five  percent  [.i.e., 
312,625)  of  all  establishments  would  be 
covered  by  FMLA  at  the  50-employee 
coverage  threshold.  Moreover,  these 
numbers  suggest  further  that,  if  SBA's 
500-cmployee  threshold  for  defining 
"small"  businesses  is  applied,  less  than 
five  percent  of  all  small  businesses 
would  be  covered  by  the  FMLA.  while 
more  than  95  percent  of  all  small 
businesses  would  be  exempted  from 
FML/\  coverage. 

In  addition,  William  M.  Mercer, 
Incorporated  and  the  Institute  of 
Industrial  Relations  at  the  University  of 
California,  Berkeley  jointly  conducted  a 
survey  of  nearly  300  employers  on  the 
FMLA  in  November  1993.  This  report 
notes  that,  before  FMLA  was  passed, 
there  was  opposition  to  mandated  leave 
based  on  the  idea  that  small  business 
would  be  negatively  impacted  by  such 
leave.  However,  small  employers  (those 
with  less  than  200  employees)  who 


^Not  every  employee  of  a  covered  employer  is 
eligible  for  FMLA  leave.  To  be  eligible,  an  employet 
must  work  for  a  covered  employer  and  have  worWrid 
for  al  least  12  months  and  1,250  hours  io  the  12 
months  preceding  the  leave,  and  work  at  a  luc<tlkui 
where  the  employer  employs  at  least  50  enip!o>ees 
within  75  miles  oi  the  worL<ite.  §101(2)  of  FMl.A: 
29  CFR  §825. 110. 

*■  Li.S.  Department  of  Commerce.  Bureau  of  the 
Census.  County  Business  Patterns.  1990  (CPB-aO- 
1),  i.ssued  January  1993.  Table  lb.  These  tabulatioKs 
exclude  most  government  and  railroad  employees, 
and  self-employed  persons. 


responded  to  this  sur\ey  were  not 
significantly  more  likely  to  anticipate 
major  financial  costs  or  great 
administrative  difficulty  in  complying 
with  the  FMLA  than  large  employers.  In 
response  to  questions  on  the  California- 
mandated  family  leave  law  (in  effect 
.since  January  1992),  small  employers 
reported  the  lowest  level  of  utilization 
of  family  leave  and  no  higher  direct  and 
indirect  financial  costs  than  did  larger 
employers.  In  fact,  the  only  employers 
that  reported  any  "major  costs" 
associated  with  California-mandated 
leave  were  those  that  employed  5,000  or 
more  employees.  A  greater  percentage  of 
large  employers  had  experienced 
disagreements  with  employees  over 
family  leave  issues.  Large  employers, 
however,  were  also  most  likely  to  note 
a  beneficial  effect  on  absenteeism, 
employee  morale,  public  relations,  and 
supervisory  relationships  as  a  result  of 
mandated  leave.  Small  employers,  in 
contrast,  were  most  likely  to  note  a 
beneficial  effect  on  worker  productivity 
and  co-worker  relationships. 

For  its  part,  the  Department  made  a 
conscious  effort  to  adopt  the  least 
burdensome  regulatory  alternatives 
(consistent  with  the  statute)  in  order  to 
reduce  the  burden  on  all  employers, 
including  small  employers.  In 
particular,  recordkeeping  requirements 
were  kept  to  the  minimum  level 
necessary  for  confirming  employer 
compliance  with  FMLA's  statutory  leave 
provisions.  In  addition,  to  ease 
administrative  burdens  on  all 
employers,  including  small  entities, 
employee  notification  requirements  that 
apply  when  employees  request  FMLA 
leave  were  summarized  in  §  825.301(c) 
of  the  regulations,  and  DOL  made 
available  a  prototype  notice  which 
employers  could  adapt  for  their  own  use 
to  meet  the  specific  notice  requirements 
(sees  825. 301  (c)(8)). 

The  Department  also  engaged  in 
extensive  education  and  outreach 
efforts.  We  prepared  and  made  available 
a  Fact  Sheet  and  a  Compliance  Guide  to 
the  FMLA.  to  assist  all  employers  in 
understanding  and  meeting  their 
compliance  obligations.  Because  FMLA 
does  not  diminish  any  greater  family  or 
medical  leave  rights  provided  by  State 
or  local  law,  DOL  also  prepared  and 
distributed  comparisons  of  .State  and 
Federal  family  and  medical  leave  laws, 
indicating  which  law  provided  the 
greater  employee  rights  or  benefits  for 
compliance  purposes." 

Thus,  DOL  continues  to  believe  that 
the  extraordinary  measures  which  it  has 


■'The  Department's  Women's  Bureau  has  also 
distributed  lo  the  (>ublic  a  comparison  of  State 
lUdlernity.'fdmily  leave  laws  since  [une  1993. 


taken  in  connection  with  the 
implementation  of  the  FMLA  will  ease 
the  burdens  of  compliance  on  all 
employers,  including  small  employers, 
and  that  compliance  with  the  FMLA 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  conclusion  is  reinforced 
by  available  research  which  shows  that 
costs  associated  with  implementing  the 
FMLA  are  not  significant  for  covered 
businesses  including  covered  "small" 
entities  with  eligible  employees. 

In  conclusion,  even  assuming  a  500- 
employee  size  standard,  only  5  percent 
of  .small  employers  are  covered  by 
FMLA.  Based  on  our  review  of  the 
studies  conducted,  the  Department 
concludes,  therefore,  that  the  FMLA 
rules  would  not  likely  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Because  of  its  belief  that  FMLA 
significantly  impacts  a  substantial 
number  of  small  entities,  the  SBA  also 
suggested  in  its  comments  a  number  of 
regulatory  alternatives  in  certain  areas 
that  it  believed  would  ease  the  burden 
on  small  entities,  as  follows; 

Exclude  Part-time  Employees  When 
Determining  Employer  Coverage  Under 
FML;^.  The  SBA  suggested  that  DOL 
reduce  the  coverage  of  small  businesses 
by  changing  the  50-employee  threshold 
for  coverage  to  exclude  part-time 
workers  from  the  count.  Because  small 
entities  employ  more  part-time  workers 
than  larger  firms,  SBA  stated  that 
inclusion  of  part-time  employees  will 
increase  the  coverage  of  the  FMLA  to 
firms  "that  otherwise  might  not  have 
been  covered."  FMLA's  coverage  criteria 
are  statutory  and,  as  specifically  stated 
in  the  legislative  history,  it  was  the  clear 
intention  of  the  Congress  that  all 
employees  of  an  employer  are  to  be 
included  in  the  count,  including  part- 
time  employees.  ("It  is  not  necessary 
that  every  employee  actually  perform 
work  on  each  working  day  to  be  counted 
for  this  purpose.  •   *   *  Similarly,  part- 
time  employees  and  employees  on 
leaves  of  absence  would  be  counted  as 
'employed  for  each  working  day'  so  long 
as  they  are  on  the  employer's  payroll  for 
each  day  of  the  workweek."  Report  of 
the  Committee  on  Labor  and  Human 
Resources  (S.5),  Senate  Report  103-3 
(January  27. 1993).  p.  22.) 

Clarify  Definitions  of  "Serious  Health 
Condition" and  "Medical Necessity" for 
FMLA  Leave:  SBA  observed  that  the 
definition  of  "serious  health  condition" 
(which  is  statutory)  was  broadly 
inclusive,  and  suggested  that  employers 
would  be  required  to  look  to  FMLA's 
legislative  history  in  order  to  determine 
whether  an  employee's  condition  is 
considered  a  "medical  necessity"  that 


justifies  FMLA  leave.  SBA  mistakenly  - 
presumes  that  this  is  a  judgment  that  the 
statute  and  regulations  permit  an 
employer  to  make.  If  the  health 
condition  meets  the  definition  in  the 
regulations  at  §825.114  and,  as 
provided  in  §§825.305-825.307,  an 
employee  furnishes  a  completed  DOL- 
prescribed  medical  certification  from 
the  health  care  provider,  the  only 
recourse  available  to  an  employer  that 
doubts  the  validity  of  the  certification  is 
to  request  a  second  medical  opinion  at 
the  employer's  expense.  Employers  may 
not  substitute  their  personal  judgments 
for  the  test  in  the  regulations  or  the 
medical  opinions  of  the  health  care 
providers  of  employees  or  their  f-imily 
members  to  determine  whether  an 
employee  is  entitled  to  FMLA  leave  for 
a  serious  health  condition.       » 

Expand  the  "Key  Employee" 
Definition  to  Include  Job  Descriptions 
Instead  of  Salary:  Under  the  "key 
employee"  exception,  employers  may 
deny  job  restoration  in  certain  cases  (see 
§§825.217-825.219).  SBA 
recommended  that  DOL  expand  the 
regulatory  definition  of  "key  employee" 
to  include  an  employee's  job  description 
in  lieu  of  salary,  because  there  may  be 
situations,  particularly  in  small  entities, 
where  lower  salaried  employees 
perform  on-going  employment  functions 
that  are  vital  to  the  business  and  prevent 
economic  injury  to  the  employer's 
operation  but  must  be  reinstated  due  to 
the  comparatively  low  salary  that  is 
paid.  We  note  first  that  it  seems  unlikely 
that  an  employer  would  not  want  to 
rostore  such  an  employee  to 
employment  if  the  employee  performs 
the  vital  role  indicated,  but  that  is 
beside  the  point.  The  provisions 
applicable  to  the  'key  employee  " 
exception  are  statutory  and  state, 
specifically,  that  the  employees  affected 
must  be  "*   *   *  a  salaried  eligible 
employee  who  is  among  the  highest 
paid  lb  percent  of  the  employees 
employed  by  the  employer  within  75 
miles  of  the  facility  at  which  the 
employee  is  employed"  [see  §  104(b)(2) 
of  the  FMLA).  There  is  no  authority 
under  these  provisions  of  the  law  to 
ignore  the  salary  paid  to  "key 
employees."  SB.A's  suggestion  directly 
contravenes  the  statute  and  cannot  be 
adopted  by  regulation. 

Require  a  Four-Hour  Minimum 
Absence  for  Intermittent  (or  Reduced 
Leave)  Schedules:  FMLA  allows  eligible 
employees  to  take  leave  intermittently 
or  on  a  reduced  leave  schedule  in 
certain  cases.  The  regulations  state  that 
an  employer  may  not  limit  the  period  of 
intermittent  leave  to  a  minimum 
number  of  hours.  SBA  stated  that  DOL 
could  significantly  reduce  the  impact  of 
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XI.  Executive  Order  12866 

The  Department  prepared  an  analysis 
of  the  anticipated  cost  impact  of  the 
FMLA  rules  to  meet  the  regulatory 
impact  analysis  (cost.'beneGt) 
requirements  of  former  Executive  Order 
12291  on  Federal  Regulations.  The 
Department's  analysis  was  principally 
based  on  previous  analyses  of  the  cost 
impact  of  prior  versions  of  FMLA 
legislation  pending  before  the  U^. 
Congress  which  were  conducted  by  the 
U.S.  General  Accounting  Office  (GAO). 
The  GAO's  latest  report  on  FMLA 
legislation,  updated  to  reflect  the  1993 
enactment,  estimated  the  cost  to 
employers  of  maintaining  h'^alth 
insurance  coverage  for  workers  on 
unpaid  family  and  medical  leave  at 
$674  million  "per  year  (GAO/HRD-93- 
14R;  February  1,  1993).  The  GAO's 
estimates  assumed  that  employers 
would  experience  no  measurable  costs 
under  the  law  beyond  those  of 
maintaining  group  health  insurance 
during  periods  of  permitted  absences, 
based  on  a  survey  cf  selected  firms  in 
the  Detroit,  Michigan  and  Charleston, 
South  Carolina  areas.  It  was  the  GAO's 
view  that  its  estimates  likely  overstated 
actual  costs  to  employers  for  leave 
granted  under  the  new  law  because  the 
GAO  could  not  adjust  for  the  mitigating 
influence  of  pre-existing  leave  policies 
already  provided  by  employers  either 
voluntarily  or  to  comply  with  other 
mandates  such  as  State  or  local  laws  or 
collective  bargaining  agreements  (34 
States,  the  District  of  Columbia,  and 
Puerto  Rico  provide  for  some  type  of 
job-protected  leave  guarantee  by  law). 

VVTiile  several  ccnunenters  expressed 
a  general  view  that  FML^  would  have 
an  adverse  impact  on  business,  or 
summarized  previous  studies  that  tried 
to  measure  the  economic  impact  of 
FML\.  only  one  comment  was  received 
concerning  DOL's  impati  analysis 
included  in  the  preamble  to  the  Inteiim 
P'inal  Rule  (the  Department  specifically 
requested  f;omments  on  the  estimates  of 
the  impact  of  the  FMLA  and  the 
implementing  regulations).  The  Lo8 
Angeles  County  Metropolitan 
Transportation  Authority  disagreetl  with 
GAO's  estimates  of  cost  to  employers  of 
complying  with  various  FMLA 
provisions.  This  commenter  believed 
the  cost  estimates  are  significantly 
understated  because  they  do  not  take 
into  account  the  productivity  losses 
while  employees  are  out  on  leave,  and 
the  costs  of  hiring  and  training 
temporary  replacement  workers.  The 
Department  pointed  out  in  the  preamble 
to  the  Interim  Final  Rule  (58  FR  31811; 
June  4, 1993)  that  quantifying  the 
impact  of  the  FMI  A  is  highly 


dependent  on  numerous  assumptions 
which  are  severely  constrained  by 
limitations  in  available  data.  The 
regulatory  impact  analysis  noted  the 
existence  of  differing  views  on  this 
issue,  citing  specifically  the  Minority 
Views  contained  in  the  House  Report 
(H.R.  Rept.  103-8,  103d  Cong.,  1st  Sess., 
p.  60),  which  characterized  the  GAO 
estimates  as  understated  either  because 
assumptions  were  inconsistent  with  the 
legislative  provisions  or  with  the 
conclusions  of  other  studies.  The 
preamble  to  the  Interim  Final  Rule 
noted  in  particular  the  issues  of 
productivity  losses  and  training  costs 
for  temporary  replacements  cited  in 
studies  by  the  former  American  Society 
for  Personnel  Administrators  (now  the 
Society  for  Human  Resource 
Management)  and  the  SBA. 
Furthermore,  studies  prepared 
subsequent  to  the  June  1993  Interim 
Final  FMLA  rules  suggest  that  our 
initial  assessment  of  GAO's  estimates  as 
being  reasonable  remains  valid. 

The  Senate  Committee  on  Labor  and 
Human  Resourf.es  noted  from  testimony 
by  the  Commissioner  of  the  Oregon 
Bureau  of  Labor  and  Industries  that 
employers  in  the  State  of  Oregon.  whtM 
confronted  with  implementing  similar 
requirements  at  the  State  level,  reported 
little  or  no  difficulty  in  implementing 
the  law,  and  none  had  reduced  other 
existing  benefits  to  comply  with  the 
new  statutor\'  family  leave  requirements 
(Report  of  the  Committee  on  Labor  and 
Human  Resources  (S.5),  Report  103-3, 
January  27,  1993,  p.  14). 

Further,  according  to  a  three-year 
Ftudy  conducted  in  Minnesota,  Oregon. 
Rhode  Island,  and  Wisconsin  by  the 
Families  and  Work  Institute,  sizable 
majorities  of  covered  employers 
reported  that  the  State  laws  were  neither 
costly  nor  burdensome  to  imple.T.pnt 
[Ibid.].  This  study  suggested  that  the 
availability  of  unpaid  leave  required  by 
the  new  State  laws  had  no  impact  on  the 
length  of  leave  taken  by  working 
moliiers  and  only  a  slight  impact  on  the 
length  of  leaves  taken  by  fathers.  The 
survey  found  that  most  companies,  eveji 
the  smallest,  alre,ady  offered 
considerable  amounts  of  leave  to 
working  mothers.  Small  companies 
granted  leave  as  often  as  larger 
companies.  Even  among  companies 
with  fewer  than  10  employees,  79 
percent  indicated  they  guaranteed  the 
jobs  of  women  who  took  leave.  The 
survey  found  that,  prior  to  passnge of 
the  State  laws.  83  percent  of  all- 
employers  surveyed  provided  job- 
guaranteed  leave  to  biological  mothers 
for  childbirth,  and  67  percent  of  those 
maintained  heahh  t)enefits  during  the 
maternity  leave.  Sixty  percent  of  all 


employers  similarly  allowed  fathers 
time  off  for  newborns.  Among  other 
highlights  from  the  survey,  91  percent  of 
employers  interviewed  in  the  four  States 
reported  no  difficulty  with 
implementation  of  the  State  parental 
leave  laws;  the  majority  of  employers 
reported  no  increase  in  costs  for 
training,  administration  or 
unemployment  insurance  as  a  result  of 
the  State  laws;  67  percent  reported  they 
most  often  relied  on  other  employees  to 
do  the  work  of  an  employee  on  leave, 
while  23  percent  reported  they  most 
often  hired  a  temporary  replacement;  94 
percent  reported  that  the  leave  laws  had 
not  forced  them  to  reduce  other  benefits 
in  order  to  pay  for  maintaining  the 
health  benefits  of  parents  on  leave;  the 
percentage  of  working  women  who  took 
unpaid  leave  for  the  birth  of  a  child  (78 
percent)  was  unaffected  by  the 
enactment  of  the  State  laws;  and  the 
average  duration  of  the  leaves  remained 
virtually  unchanged  by  enactment  of  the 
State  laws. 

In  a  1990  study  by  Professors  Eileen 
Trzcinski  and  William  Alpert 
commissioned  by  the  SBA,  a  nationwide 
survey  of  business  executives  examined 
the  impact  on  businesses  of  providing 
family  and  medical  leave.  The  SBA 
study  found  that  the  costs  of 
permanently  replacing  an  employee  are 
significantly  greater  than  the  costs  of 
granting  an  employee's  request  for 
leave — terminations  due  to  illness, 
disability,  pregnancy,  and  childbirth 
cost  employers  from  $1,131  to  $3,l.'i2 
per  termination,  compared  to  $.97  to 
S97.78  per  week  for  granting  workers' 
requests  for  leave  (dependent  on  size  of 
employer  and  managerial  status  oJ 
employee).  Ihid..  p.  17. 

A  1992  study  by  the  Families  and 
Work  Insiitute  also  concluded  that 
provid'i-.t;  unpaid  parental  leave  is  more 
cost-c'!i»'^{ive  for  employers  than 
pr rnianently  replacing  employees — 20 
ptricciit  of  the  employee's  annual  salary, 
compared  to  75  percent  to  150  percent 
for  permanently  replacing  an  rmplnyee 
[Ihid.]. 

The  Senate  Committee  Report 
concluded  that  aiiditiona!  costs  (o 
employers  as  a  result  of  FMLA  arc 
minimal;  that  there  is  no  evidence  of 
greater  busine.=s  losses  where  Stale  laws 
require  similar  family  and  medical 
leave;  and,  based  on  a  1989  GAO  study 
of  similar  legislation,  there  would  be  no 
measurable  net  costs  to  business  from 
repl.icing  workers  or  lost  productivity 
(costs  result  exclusively  from 
cotilinuation  of  heahh  insurance 
coverage  for  employees  on  unpaid 
leave).  Ibid.,  p.  42. 

In  addition  to  the  findings  of  the 
studies  identified  by  the  Senate 


committee  report,  according  to  a 
September  1993  survey  of  l^nefit 
managers  by  Hewitt  Associates,  an 
international  consulting  firm,  most 
employers  offer  more  generous  leave 
policies  than  required  by  the  FMLA. 
Nearly  all  (95  percent)  of  the  628 
participants  indicated  that  their  policies 
go  beyond  the  minimum  requirements 
of  the  law.  Nine  often  employers  (92 
percent)  continue  benefits  other  than, 
health  care  for  employees  while  on 
FMLA  leave.  Nearly  half  of  the 
employers  (45  percent)  extend  FMLA 
leave  to  employees  at  locations  with 
fewer  than  50  employees  within  75 
miles,  44  percent  allow  longer  than  12 
weeks  of  leave,  and  30  percent  allow 
FMLA  leave  for  employees  with  less 
than  12  months  of  service.  Most 
employers  expect  only  a  small 
percentage  of  employees  to  avail 
themselves  of  their  FMLA  policies  in 
any  given  year.  Nine  often  employers 
expect  less  than  5  percent  of  their 
employees  to  take  FMLA  leave  in  a 
given  year;  three  of  ten  employers 
expect  less  than  one  percent  of  their 
employees  to  take  FMLA  leave  in  a  year. 

In  addition,  as  discussed  above, 
William  M.  Mercer,  Incorporated  and 
the  Institute  of  Industrial  Relations  at 
the  University  of  California,  Berkeley 
jointly  conducted  a  survey  of  nearly  300 
employers  on  the  FMLA  in  November 
1993.  The  only  employers  that  reported 
any  "major  costs"  associated  with 
California-mandated  leave  were  those 
that  employed  5.000  or  more  employees. 
A  greater  percentage  of  large  employers 
had  experienced  disagreements  with 
employees  over  family  leave  issues. 
l.arge  employers,  however,  were  also 
most  likely  to  note  a  beneficial  effect  on 
absenteeism,  employee  morale,  public 
relations,  and  supervisor\  relationships 
as  .T  result  of  mandated  leavr  Small 
employers,  in  contrast,  wen  most  likely 
to  note  a  beneficial  effect  on  worker 
productivity  and  co-worker 
relationships. 

A  full  discussion  of  aiternatives 
fonsidered  is  included  in  the  preamble 
to  the  regulations,  set  forth  above,  under 
each  of  the  relevant  sections. 

A7.  tkicunu-nt  Preparation 

This  document  was  prepared  under 
thf  direction  and  control  of  Maria 
Echaveste,  Administrator,  Wage  and 
Hour  Division,  Employment  Standards 
Administration.  U.S  Dt-partment  of 
Labor. 

A7/.  List  of  Subjects  in  ^9  CFIi  Part  825 

Employee  benefit  plans.  Health, 
Health  insurance.  Labor  management 
relations.  Maternal  and  child  health. 
Teachers. 


Signed  in  Washington,  DC,  this  30th  day  of 
December,  1994. 

Robert  B.  Reich. 

Secretary  of  Labor. 

Title  29.  Chapter  V.  Subchapter  C. 
"Other  Laws",  is  amended  by  revising 
Part  825  to  read  as  follows: 

PART  825— THE  FAMILY  AND 
MEDICAL  LEAVE  ACT  OF  1993 

Subpart  A— What  is  the  Family  and  Medical 
Leave  Act,  and  to  Whom  Does  It  Apply? 

Sec. 

825.106  What  is  the  Family  and  Medical 
Leave  Acf 

825.101  What  is  the  purpose  of  the  Act? 

825.102  When  was  the  Act  effective? 

825.103  How  did  the  Act  affect  leave  in 
progress  on,  or  taken  before,  the  effective 
date  of  the  Act? 

825  104  What  employers  are  covered  by  the 
Aft? 

825.105    In  determining  whether  an 
employer  is  covered  by  FML\,  whdf 
does  it  mean  to  employ  50  or  more 
employees  for  each  working  day  during 
each  of  20  or  more  calendar  workweek.^ 
in  the  current  or  preceding  calendar 
year? 

825  106  How  is  "joint  emploj-ment  "  treHlud 
under  FMLA? 

825.107  What  is  meant  by  "successor  in 
interest"' 

825.108  What  is  a  •public  agency"? 

825.109  Are  Federal  agencies  covered  by 
thes«  regulations? 

825.110  Which  employees  are  "eligible"  lb 
take  leave  luider  FMLA? 

825  111     In  determining  if  an  employee  is 
"eligible  '  under  FML.^,  how  is  the 
determination  made  whether  the 
employer  employs  50  employees  wii.'iin 
75  miles  of  the  worksite  where  the 
employee  nteding  leave  is  employtd? 

82.'».112  I'ndfr  what  kinds  of  circumstant  «v 
are  employers  required  to  grant  famil\  rr 
medical  leave? 

81:5.113    What  do  "spouse."  "parunt,"  and 
"son  ox  daughter"  mean  for  purposes  el 
an  emjilny-  qualifying  to  ijke  FM1..A 
leave' 

f<25.114     Whjl  is  a  "serious  health 

condition"  entitling  the  emplojce  to 
FMI.A  le-nve-? 

825  115    What  does  it  mean  that  "the 
employee  is  unohle  to  jerfonn  the 
ftijK  tions  of  the  position  of  the 
«"m|iloyee  ■' 

825. 1 U.    Whiii  does  it  m(^an  th.n!  an 
employee  is  "needed  to  rare  for"  ,i 
family  memiier? 

fi25.n7    For  an  employee  seeking 

infermitteni  FML.^  leave  or  leave  on  .i 
rediKfd  leisve  sc  liedule.  wb.it  is  meant 
by  "the  niediral  necessity  for"  sui  ti 
leave? 

825.1 18     WliHl  is  a  "health  ra.-e  provider   • 
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Subpart  B— Wh^ 
Entitled  to  Take 
Medical  Leave  Ajct? 
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825.200  How 
take? 

825.201  Ifleav 
child,  or  for 
adoption  or 
leave  be  con 

825.202  How  n 
and  wife  ta 
same  emplo; 

825.203  Does 
all  at  once. 

825.204  May  a 
employee  to 
order  to  ace 
or  a  reduced 

825.205  How 
amount  of  le 
takes  leave  i 
reduced  lea\ 

825.206  Mayai 
amounts 
when  provi 
FMLA.wi 
qualiricati 
executive 
employee 
fluctuating 
payment  of 
under  the  F< 

825.207  Is 
825.208 

employer 
unpaid,  as 
count  it  aga 
FMLA  leave 

825.209  Is  an 
while  using 

825.210  How 
leave  pay  t 
premiums? 

825.211  What 
maintenanc  ( 
employer  h 
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Subpart  C — How  Do  Employees  Learn  of 
Their  FMLA  Rights  and  Obligations,  and 
What  Can  an  Employer  Require  of  an 
Employee? 

825.300  What  posting  requirements  does 
the  Act  place  on  employers? 

825.301  What  other  notices  to  employees 
are  required  of  emplovers  under  the 
FMLA? 

825.302  What  notice  does  an  employee 
have  to  give  an  employer  when  the  need 
for  FML\  leave  is  foreseeable? 

825  303    What  are  the  requirements  for  an 
employee  to  furnish  notice  to  an 
employer  where  the  need  for  FMLA 
leave  is  not  foreseeable? 

825.304  What  recourse  do  employers  have 
if  employees  fail  to  provide  the  required 
notice? 

825.305  When  must  an  employee  provide 
medical  certification  to  support  FMLA 
leave? 

825.306  How  much  information  may  be 
required  in  medical  certifications  of  a 
serious  health  condition? 

825.307  What  may  an  employer  do  if  it 
questions  the  adequacy  of  a  medical 
certification? 

825.308  Under  what  circumstances  may  an 
employer  request  subsequent 
recertifications  of  medical  conditions? 

825.309  What  notice  may  an  employer 
require  regarding  an  employee's  intent  to 
return  to  work? 

825  310    Under  what  circumstances  may  an 
employer  require  that  an  employee 
submit  a  medical  certification  that  the 
employee  is  able  (or  unable)  to  return  to' 
work  (e.g.,  a  "fitness-for-duty"  report)? 

825.311  What  happens  if  an  employee  fails 
to  satisfy  the  medical  certification 
requirements? 

825.312  Under  what  circumstances  may  a 
covered  employer  refuse  to  provide 
FMLA  leave  or  reinstatement  to  eligible 
employees? 

Subpart  D — What  Enforcement  Mechanisms 
Does  FMLA  Provide? 

825.400  What  may  employees  do  who 
believe  that  their  rights  under  F.MLA 
have  heeii  v  iolated? 

823.401  Where  may  an  employee  file  a 
complaint  of  FML.-\  violations  with  the 
Federal  government? 

825  402  How  is  an  employer  notified  of  a 
violation  of  the  posting  requirement? 

825  403     How  may  an  em.ployer  appeal  the 
assessment  of  a  penalty  for  willful 
violation  of  the  posting  requirement? 

623.404     Wliat  are  the  consequences  of  an 
employer  not  paying  the  penalty 
assessment  after  a  final  order  is  issued? 

Subpart  E— What  Records  Must  be  Kept  to 
Comply  With  the  FMLA? 

825  .500  What  Records  must  an  employer 
keep  to  comply  with  the  FML.\? 

Subpart  F— What  Special  Rules  Apply  to 
Employees  of  Schools? 

825.600  To  whom  do  the  special  rules 
apply? 

825.601  What  limitations  apply  to  the 
taking  of  intermittent  leave  or  leave  on 
a  reduced  leave  schedule? 


825.602  What  limitations  apply  to  the 
taking  of  leave  near  the  end  of  an 
academic  term? 

825.603  Is  all  leave  taken  during  "periods 
of  a  particular  duration"  counted  against 
the  FMLA  leave  entitlement? 

825.604  What  special  rules  apply  to 
restoration  to  "an  equivalent  position?" 

Subpart  G— How  do  Other  Laws,  Employer 
Practices,  and  Collective  Bargaining 
Agreements  Affect  Employee  Rights  Under 
FMLA? 

825.700  W'hat  if  an  employer  provides  more  • 
generous  benefits  than  required  bv 
FMLA? 

825.701  Do  State  laws  providing  family  and 
medical  leave  still  apply? 

825.702  How  does  FMLA  affect  Federal  and 
State  anti-discrimination  laws? 

Subpart  H — Definitions 
625.800     Definitions. 

Appendix  A  to  Part  825 — Index 

Appendix  B  to  Part  825 — Certification 
of  Health  Care  Provider 

Appendix  C  to  Part  825 — Notice  to 
Employees  of  Rights  under  FMLA  (WH 
Publication  1420) 

Appendix  D  to  Part  825— Prototype 
Notice:  Employer  Response  to 
Employee  Request  for  Family  and 
Medical  Leave  (Form  WH-381) 

Appendix  E  to  Part  825— IRS  Notice 
Discussing  Relationship  Between  FMLA 
and  COBRA 

Authority:  29  U.S.C.  2654;  Secretary's 
Order  1-93  (58  FR  21190). 

Subpart  A— What  is  the  Family  and 
Medical  Leave  Act,  and  to  Whom  Does 
It  Apply? 

§  825.1 00    What  is  the  Family  and  Medical 
Leave  Act? 

(a)  The  Family  and  Medical  Leave  Act 
of  1993  (FMLA  or  Act)  allows  "l  ligible" 
employees  of  a  covered  emplcy^T  to  take 
job-protected,  unpaid  leave,  or  to 
substitute  appropriate  paid  leave  if  the 
employee  has  earned  or  accrued  it,  for 
up  to  a  total  of  12  workweeks  in  any  12 
months  because  of  the  birth  of  a  child 
and  to  care  for  the  newborn  child, 
because  of  the  placement  of  a  child  with 
the  employee  for  adoption  or  foster  care, 
because  the  employee  is  needed  to  care 
for  a  family  member  (child,  spouse,  or 
parent)  with  a  serious  health  condition, 
or  because  the  employee's  own  serious 
health  condition  makes  the  employee 
unable  to  perform  the  functions  of  his 
or  her  job  (see  §  825.306(a)(3)}.  In 
certain  cases,  this  leave  may  be  taken  on 
an  intermittent  basis  rather  than  all  at 
once,  or  the  employee  may  work  a  part- 
time  schedule. 

(b)  An  employee  on  FMLA  leave  is 
also  entitled  to  have  health  benefits 


maintained  while  on  leave  as  if  the 
employee  had  continued  to  work 
instead  of  taking  the  leave.  If  an 
employee  was  paying  all  or  part  of  the 
premium  payments  prior  to  leave,  the 
employee  would  continue  to  pay  his  or 
her  share  during  the  leave  period.  The 
employer  may  recover  its  share  only  if 
the  employee  does  not  return  to  work 
for  a  reason  other  than  the  serious 
health  condition  of  the  employee  or  the 
employee's  immediate  family  member, 
or  another  reason  beyond  the 
employee's  control. 

(c)  An  employee  generally  has  a  right 
to  return  to  the  .same  position  or  an 
equivalent  position  with  equivalent  pay. 
benefits  and  working  conditions  at  the 
conclusion  of  the  leave.  The  taking  of 
FMLA  leave  cannot  result  in  the  loss  of 
any  benefit  that  accrued  prior  to  lh(! 
start  of  the  leave. 

(d)  The  employer  has  a  right  to  30 
tiays  advance  notice  from  the  employee 
where  practicable.  In  addition,  the 
employer  may  require  an  employee  to 
submit  certification  from  a  health  care 
provider  to  substantiate  that  the  leave  is 
due  to  the  serious  health  condition  of . 
the  employee  or  the  employee's 
immediate  family  member.  Failure  to 
comply  with  these  requirements  may 
result  in  a  delay  in  the  start  of  F.MLA 
leave.  Pursuant  to  a  uniformly  applied 
policy,  the  employer  may  also  require 
that  an  employee  present  a  certification 
of  fitness  to  return  to  work  when  the 
absence  was  caused  by  the  employer's 
serious  health  condition  (spa 

§  825.31 1(c)).  The  employer  may  delay 
restoring  the  employee  to  employment 
without  such  certificate  relating  to  the 
health  condition  which  caused  the 
employees  absence. 

§825.101    What  is  the  purpose  of  the  Act? 

(a)  FMLA  is  intended  to  allow 
employees  to  balance  their  work  and 
family  life  by  taking  reasonable  unpaid 
leave  for  medical  reasons,  for  the  birth 
or  adoption  of  a  (hild,  and  for  the  care 
of  a  child,  spouse,  or  parent  who  has  a 
serious  health  condition.  The  Act  is 
intendi  (1  to  balance  the  demands  of  the 
workplace  with  the  needs  of  families,  to 
promote  the  stability  and  economic 
security  of  families,  and  to  promote 
national  interests  in  preserving  family 
integrity.  It  was  intended  that  the  Act 
accomplish  these  purposes  in  a  manner 
that  accommodates  the  legitimate 
interests  of  employers,  and  in  a  manner 
consistent  with  the  Equal  Protection 
Clause  of  the  Fourteenth  Amendment  in 
minimizing  the  potential  for 
employment  discrimination  on  the  basis 
of  sex,  while  promoting  equal 
employment  opportunity  for  men  and 
women. 


(b)  The  enactment  of  FMLA  was 
predicated  on  two  fundamental 
concerns — the  needs  of  the  American 
workforce,  and  the  development  of 
high-performance  organizations. 
Increasingly,  America's  children  and 
elderly  are  dependent  upon  family, 
members  who  must  spend  long  hours  at 
work.  When  a  family  emergency  arises, 
requiring  workers  to  attend  to  seriously- 
ill  children  or  parents,  or  to  newly-born 
or  adopted  infants,  or  even  to  their  own 
serious  illness,  workers  need 
reassurance  that  they  will  not  be  asked 
to  choose  between  continuing  their 
employment,  and  meeting  their  personal 
and  family  obligations  or  tending  to 
vital  needs  at  home. 

(c)  The  FMLA  is  both  intended  and 
expected  to  benefit  employers  as  well  as 
their  employees.  A  direct  correlation 
exists  between  stability  in  the  family 
and  productivity  in  the  workplace 
FML.A  will  encourage  the  development 
of  high-performance  organizations. 
When  workers  can  count  on  durable 
links  to  their  workplace  they  are  able  to 
make  their  own  full  commitments  to 
their  jobs.  The  record  of  hearings  on 
family  and  medical  leave  indicate  the 
powerful  productive  advantages  of 
stable  workplace  relationships,  and  the 
comparatively  small  costs  of 
guaranteeing  that  those  relationships 
will  not  be  dissolved  while  workers 
attend  to  pressing  family  health 
obligations  or  their  owTi  serious  jllness. 

§  825.102    When  was  the  Act  effective? 

(a)  The  Act  became  effective  on 
.August  5,  1993,  for  most  employers.  If 

a  collective  bargaining  agreement  was  in 
effect  on  that  date,  the  Art's  effective 
date  was  delayed  until  February  5.  1994. 
or  the  date  the  agreement  expired, 
whichever  date  occurred  sooner.  This 
delayed  effective  date  was  appli(.able 
only  to  employees  covered  by  a 
collective  bargaining  agreement  that  was 
in  effect  on  August  5,  1993.  and  not,  for 
example,  to  employees  outside  the 
bargaining  unit.  Application  of  FMLA  to 
collective  bargaining  agreeiiun's  is 
discus.sed  further  in  §  8i;5.7c'U(c). 

(b)  The  period  prior  to  the  Ac  t's 
effective  date  must  be  considered  in 
determining  employer  coverage  and 
employee  eligibility.  For  examp!«\  as 
discussed  further  below,  an  employer 
with  no  collective  bargaining 
agreements  in  effect  as  of  .August  5. 
1993.  must  count  employees/workwcjeks 
for  calendar  year  1992  and  calendar  year 
1993.  If  50  or  more  employees  were 
employed  during  20  or  more  wcjrk weeks 
in  either  1992  or  1993(through  August 

5, 1993).  the  employer  was  covered 
under  FMLA  on  August  5.  1993.  If  not, 
the  employer  was  not  covered  on 


August  5,  1993,  but  must  continue  to 
monitor  employment  levels  each 
workweek  remaining  in  1993  and 
thereafter  to  determine  if  and  when  it 
might  become  covered. 

§  825. 1 03  How  did  the  Act  affect  leave  in 
progress  on,  or  taken  t>eforc,  the  effective 
date  of  the  Act? 

(a)  An  riigiblc  employees  right  to 
take  FMLA  leave  began  on  the  date  that 
the  Act  went  into  effect  for  the  emploM-r 
(.seethe  discussion  of  differing  effcrtr.c 
dates  for  collective  bargaining 
agreements  in  §§  825.102(a)  and 
825.700(c)).  Any  leave  taken  prior  to  th< 
Act's  effective  date  may  not  be  counli-d 
for  purposes  of  FTvlLA.  If  lea\e 
qualifying  as  FMLA  leave  was 
underway  prior  to  the  effetlivr  date  nl 
the  Act  and  continued  after  the  Ac !  s 
effective  date,  only  that  portion  of  le;.\c 
taken  on  or  after  the  Act's  effective  dale 
may  be  counted  against  the  employe l'■^ 
leave  entitlement  under  the  FTvlLA. 

(b)  If  an  employer-approved  leave  w.iv 
underway  when  the  Act  took  effect,  nr. 
further  notice  would  be  required  of  the 
employee  unless  the  employee 
requested  an  extension  of  the  leave.  1 1  r 
leave  which  coiumenced  on  the 
effective  date  or  shortly  thereafter,  such 
notice  must  have  been  given  which  wa> 
practicable,  considering  the 
foreseeability  of  the  need  for  leave  a:.d 
the  effective  date  of  the  statute 

(c)  .Starting  on  the  Acts  effective  date. 
an  employee  is  entitled  to  FMLA  leave 
if  the  reason  for  the  leave  is  qualifying 
under  the  .Act,  even  if  the  event 

occ  asionihg  the  need  for  leave  (e.g..  th( 
birth  of  a  child)  occurred  before  the 
eff(?ctive  date  (so  long  as  aiiv  other 
requirements  are  satisfied). 

§825.104    What  employers  are  covered  by 
the  Act? 

(a)  .An  employer  covered  by  FML.A  is 
any  person  engaged  in  commerce  or  in 
any  industry  or  activity  affecting 
commerce,  who  employs  50  or  more 
employees  for  each  working  day  diiriiij: 
each  of  20  or  more  calendn:  workwei'ks 
in  the  current  or  preceding  calendar 
year.  Employers  covered  by  FMLA  alscj 
include  any  person  actinq.  directly  or 
indirectly,  in  the  interest  of  a  covered 
employer  to  any  of  the  employees  of  thr 
employer,  any  successor  in  interest  t.f  a 
covered  eyiployer.  and  any  public  ' 
agenciy.  Public  ageiicies  are  covered 
employers  without  regard  to  the  number 
of  employees  employed.  Pul.>lic  as  well 
as  private/'lementary  and  secondary 
schools  are  also  covered  rmploye rs 
without  regard  to  the  number  of 
employees  employed.  (.See  §825.t>o6  ) 

(b)  The  terms  "commerce"  and 
"industry  affecting  co.mmf  rce"  are 
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defined  in  aa  ordance  with  section 
501(1)  and  (3  of  the  Labor  Management 
Relations  Act  of  1947  (LMRA)  {29  U.S.C. 
142  (1)  and  (3)),  as  set  forth  in  the 
definitions  at  section  825.800  of  this 
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ployer"  includes  any 

directly  or  indirectly  in 
an  employer  to  any  of  the 
ployees.  The  definition  of 
section  3(d)  of  the  Fair 
Act  (FLSA),  29  U.S.C. 
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requin  ments 


§825.105    In  determining  whether  an 
emptoyer  is  C(  ivered  by  FMLA,  what  does  it 
mean  to  employ  50  or  more  employees  for 
each  working  day  during  each  of  20  or  more 
calendar  wcrKweeks  in  the  current  or 
preceding  calendar  year? 

(a)  The  definition  of  "employ"  for 
purposes  of   MLA  is  taken  from  the  Fair 


JMI 


Labor  Standards  Act,  §  3(g).  The  courts 
have  made  it  clear  that  the  employment 
relationship  under  the  FLSA  is  broader 
than  the  traditional  common  law 
concept  of  master  and  servant.  The 
difference  between  the  employment 
relationship  under  the  FLSA  and  that 
under  the  common  law  arises  from  the 
fact  that  the  term  "employ"  as  defined 
in  the  Act  includes  "to  suffer  or  permit 
to  work".  The  courts  have  indicated 
that,  while  "to  permit"  requires  a  more 
positive  action  than  "to  suffer",  both 
terms  imply  much  less  positive  action 
than  required  by  the  common  law.  Mere 
knowledge  by  an  employer  of  work 
done  for  the  employer  by  another  is 
sufficient  to  create  the  employment 
relationship  under  the  Act.  The  courts 
have  said  that  there  is  no  definition  that 
solves  all  problems  as  to  the  limitations 
of  the  employer-employee  relationship 
under  the  Act;  and  that  determination  of 
the  relation  cannot  be  based  nn 
"isolated  factors"  or  upon  a  single 
characteristic  or  "technical  concepts", 
but  depends  "upon  the  circumstances  of 
the  whole  activity"  including  the 
underlying  "economic  reality."  In 
general  an  employee,  as  distinguished 
from  an  independent  contractor  who  is 
engaged  in  a  business  of  his/her  own.  is 
one  who  "follows  the  usual  path  of  an 
employee"  and  is  dependent  on  the 
business  which  he/she  serves. 

(b)  Any  employee  whose  name 
appears  on  the  employer's  payroll  will 
be  considered  employed  each  working 
day  of  the  calendar  week,  and  must  be 
counted  whether  or  not  any 
compensation  is  received  for  the  week 
However,  the  FMLA  applies  only  to 
employees  who  are  employed  within 
any  State  of  the  United  States,  the 
District  of  Columbia  or  any  Territory  or 
possession  of  the  United  States. 
Employees  who  are  employed  outside 
these  areas  are  not  counted  for  purposes 
of  determining  employer  coverage  or 
employee  eligibility. 

(c)  Employees  on  paid  or  unpaid 
leave,  including  FMLA  leave,  leaves  of 
absence,  disciplinary  suspension,  etc., 
are  counted  as  long  as  the  employer  has 
a  reasonable  expectation  that  the 
employee  will  later  return  to  active, 
employment.  If  there  is  no  employer/ 
employee  relationship  (as  when  an 
employee  is  laid  off,  whether 
temporarily  or  permanently)  such 
individual  is  not  counted.  Part-time 
employees,  like  full-time  employees,  are 
considered  to  be  employed  each 
working  day  of  the  calendar  week,  as 
long  as  they  are  maintained  on  the 
payroll. 

(d)  An  employee  who  does  not  begin 
to  work  for  an  employer  until  after  the 
first  working  day  of  a  calendar  week,  or 


who  terminates  employment  before  the 
last  working  day  of  a  calendar  week,  is 
not  considered  employed  on  each 
working  day  of  that  calendar  week. 

(e)  A  private  employer  is  covered  if  it 
maintained  50  or  more  employees  on 
the  payroll  during  20  or  more  calendar 
workweeks  (not  necessarily  consecutive 
workweeks)  in  either  the  current  or  the 
preceding  calendar  year. 

(f)  Once  a  private  employer  meets  the 
50  employees/20  workweeks  threshold, 
the  employer  remains  covered  until  it 
reaches  a  future  point  where  it  no  longer 
has  employed  50  employees  for  20 
(nonconsecutive)  workweeks  in  the 
current  and  preceding  calendar  year. 
For  example,  if  an  employer  who  met 
the  50  employees/20  workweeks  test  in 
the  calendar  year  as  of  August  5, 1993. 
subsequently  dropped  below  50 
employees  before  the  end  of  1993  and 
continued  to  employ  fewer  than  50 
employees  in  ail  workweeks  throughout 
calendar  year  1994,  the  employer  would 
continue  to  be  covered  throughout 
calendar  year  1994  because  it  met  the 
coverage  criteria  for  20  workweeks  of 
the  preceding  (/.e.,  1993)  calendar  year. 

§  825.1 06    How  Is  "Joint  employment" 
treated  under  FMLA? 

(a)  Where  two  or  more  businesses 
exercise  some  control  over  the  work  or 
working  conditions  of  the  employee,  tlu; 
businesses  may  be  joint  employers 
under  FMLA.  Joint  employers  may  be 
separate  and  distinct  entities  with 
separate  owners,  managers  and 
facilities.  Where  the  employee  performs 
work  which  simultaneously  benefits 
two  or  more  employers,  or  works  for 
two  or  more  employers  at  different 
times  during  the  workweek,  a  joint 
employment  relationship  generally  will 
be  considered  to  exist  in  situations  such 
as: 

(1)  Where  there  is  an  arrangement 
between  employers  to  share  an 
employee's  services  or  to  interchange 
employees; 

(2)  Where  one  employer  acts  directly 
or  indirectly  in  the  interest  of  the  other 
employer  in  relation  to  the  employee; 
or, 

(3)  Where  the  employers  are  not 
completely,  disassociated  with  respect  to 
the  employee's  employment  and  may  bo 
deemed  to  share  control  of  the 
employee,  directly  or  indirectly, 
because  one  employer  controls,  is 
controlled  by,  or  is  under  common 
control  with  the  other  employer. 

(b)  A  determination  of  whether  or  not 
a  joint  employment  relationship  exists 
is  not  determined  by  the  application  of 
any  single  criterion,  but  rather  the  entire 
relationship  is  to  be  viewed  in  its 
totality.  For  example,  joint  employment 


will  ordinarily  be  found  to  exist  when 
a  temporary  or  leasing  agency  supplies 
employees  to  a  second  employer. 

(c)  In  joint  employment  relationships, 
only  the  primary  employer  is 
responsible  for  giving  required  notices 
to  its  employees,  providing  FTVlLA  leave, 
and  maintenance  of  health  benefits. 
Factors  considered  in  determining 
which  is  the  "primary"  employer 
include  authority/responsibility  to  hire 
and  fire,  assign/place  the  employee, 
make  payroll,  and  provide  employment 
benefits.  For  employees  of  temporary 
help  or  leasing  agencies,  for  example, 
the  placement  agency  most  commonly 
would  be  the  primary  employer. 

(d)  Employees  jointly  employed  by 
two  employers  must  be  counted  by  both 
employers,  whether  or  not  maintained 
on  one  of  the  employer's  payroll,  in 
determining  employer  coverage  and 
employee  eligibility.  For  example,  an 
employer  who  jointly  employs  15 
workers  from  a  leasing  or  temporary 
help  agency  and  40  permanent  workers 
is  covered  by  FMLA.  An  employee  on 
leave  who  is  working  for  a  secondcu^ 
employer  is  considered  employed  by  the 
secondary  employer,  and  must  be 
counted  for  coverage  and  eligibility 
purposes,  as  long  as  the  employer  has  a 
reasonable  expectation  that  that 
employee  will  return  to  employment 
with  that  employer. 

(e)  Job  restoration  is  the  primary 
responsibility  of  the  primary  emploj'er. 
The  secondary  employer  is  responsible 
for  accepting  the  employee  returning  '  f 
from  FMLA  leave  in  place  of  the  ' 
replacement  employee  if  the  secondary 
employer  continues  to  utilize  an 
employee  from  the  temporary  or  leasing 
agency,  and  the  agency  chooses  to  place 
the  employee  with  the  secondary 
employer.  A  secondary  employer  is  also 
responsible  for  compliance  with  the 
prohibited  acts  provisions  with  respect 
to  its  temporary/leased  employees, 
whether  or  not  the  secondary'  employer 
is  covered  by  FMLA  (see  §  825.220(a)). 
The  prohibited  acts  include  prohibitions 
against  interfering  with  an  employee's 
attempt  to  exercise  rights  under  the  Act, 
or  discharging  or  discriminating  against 
an  employee  for  opposing  a  practice 
which  is  unlawful  under  FMLA.  A 
covered  secondary  employer  will  be 
responsible  for  compliance  with  a//  the 
provisions  of  the  FMLA  with  respect  to 
its  regular,  permanent  workforce. 

§  825.107    What  is  meant  by  "successor  in 
interest"? 

(a)  For  purposes  of  FMLA,  in 
determining  whether  an  employer  is 
covered  because  it  is  a  "successor  in 
interest"  to  a  covered  employer,  the 
factors  used  under  Title  VII  of  the  Civil 


Rights  Act  and  the  Vietnam  Era 
Veterans'  Adjustment  Act  will  be 
considered.  However,  unlike  Title  VII. 
whether  the  successor  has  notice  of  the 
employee's  claim  is  not  a  consideration. 
Notice  may  be  relevant,  however,  in 
determining  successor  liability  for 
violations  of  the  predecessor.  The 
factors  to  be  considered  include: 

(1)  Substantial  continuity  of  the  same 
business  operations; 

(2)  Use  of  the  same  plant; 

(3)  Continuity  of  the  work  force; 

(4)  Similarity  of  jobs  and  working 
conditions; 

(5)  Similarity  of  supervisory  personnel: 

(6)  Similarity  in  machinery,  equipment, 
and  production  methods; 

(7)  Similarity  of  products  or  services:  and 

(8)  The  ability  of  the  predecessor  to 
provide  relief. 

(b)  A  determination  of  whether  or  not 
a  "successor  in  interest"  exists  is  not 
determined  by  the  application  of  any 
single  criterion,  but  rather  the  entire 
circumstances  are  to  be  viewed  in  their 
totality. 

(c)  When  an  employer  is  a  "successor 
in  interest,"  employees'  entitlements  are 
the  same  as  if  the  employment  by  the 
predecessor  and  successor  were 
continuous  employment  by  a  single 
employer.  For  example,  the  successor, 
whether  or  not  it  meets  FMLA  coverage 
criteria,  must  grant  lea^e  for  eligible 
employees  who  had  provided 
appropriate  notice  to  the  predecessor,  or 
continue  leave  begun  while  employed 
by  the  predecessor,  including 
maintenance  of  group  health  benefits 
during  the  leave  and  job  restoration  at 
the  conclusion  of  the  leave.  A  successor 
which  meets  FMLA's  coverage  criteria 
must  count  periods  of  employment  and 
hours  worked  for  the  predecessor  for 
purposes  of  determining  employee 
eligibility  for  FMLA  leave. 

§825.108    What  Is  a  "public  agency"? 

(a)  An  "employer  "  under  FML.A 
includes  any  "public  agency,"  as 
defined  in  section  3(x)  of  the  Fair  Labor 
Standards  Act,  29  U.S.C.  203(x).  Section 
3(x)  of  the  FLSA  defines  "public 
agency"  as  the  govenmient  of  the 
United  States;  the  government  of  a  State 
or  political  subdivision  of  a  State;  or  an 
agency  of  the  United  States,  a  State,  or 

a  political  subdivision  of  a  State,  or  any 
interstate  governmental  agency.  "State" 
is  further  defined  in  Section  3(c)  of  the 
FLS.\  to  include  any  State  of  the  United 
States,  the  District  of  Columbia,  or  any 
Territory  or  possession  of  the  United 
States. 

(b)  The  determination  of  whether  an 
entity  is  a  "public"  agency,  as 
distinguished  from  a  private  employer, 
is  determined  by  whether  the  agency 
has  taxing  authority,  or  whether  the 


chief  administrative  officer  or  board, 
etc.,  is  elected  by  the  voters-at-large  or 
their  appointment  is  subject  to  appro\  al 
by  an  elected  official. 

(c)(1)  A  State  or  a  political 
subdivision  of  a  State  constitutes  a 
single  public  agency  and.  therefore,  vi 
single  employer  for  purposes  of 
determining  employee  eligibility.  For 
example,  a  State  is  a  single  employer;  a 
county  is  a  single  employer;  a  city  or 
town  is  a  single  employer.  Where  fh^re 
is  any  question  about  whether  a  public 
entity  is  a  public  agency,  as 
distinguished  from  a  part  of  another 
public  agency,  the  U.S.  Bureau  of  the 
Census'  "Census  of  Governments"  will 
be  determinative,  except  for  new 
entities  formed  since  the  most  recent 
publication  of  the  "Census."  For  new 
entities,  the  criteria  used  by  the  Bureau 
of  Census  will  be  used  to  determine 
whether  an  entity  is  a  public  agency  or 
a  part  of  another  agency,  including 
existence  as  an  organized  entity, 
governmental  character,  and  substantial 
autonomy  of  the  entity. 

(2)  The  Census  Bureau  takes  a  census 
of  governments  at  5-year  intervals. 
Volume  I,  Government  Organization, 
contains  the  official  counts  of  the 
number  of  State  and  local  governments. 
It  includes  tabulations  of  governments 
by  State,  type  of  government,  size,  and 
county  location.  Also  produced  is  a 
universe  list  of  governmental  units, 
classified  according  to  type  of 
government.  Copies  of  Volume  I, 
Government  Organization,  and 
subsequent  volumes  are  available  from 
the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington.  DC,  20402,  U.S. 
Department  of  Commerce  District 
Offices,  or  can  be  found  in  Regional  and 
selective  depository  libraries.  For  a  list 
of  all  depository  libraries,  write  to  the 
Government  Printing  Office,  710  N. 
Capitol  St.,  NW,  Washington.  D.C. 
20402. 

(d)  All  public  agencies  are  covered  by 
FMLA  regardless  of  the  number  of 
employees;  they  are  not  subject  to  the 
coverage  threshold  of  50  employees 
carried  on  the  payroll  each  day  for  20 
or  more  weeks  in  a  year.  However, 
employees  of  public  agencies  must  min-t 
all  of  the  requirements  of  eligibility, 
including  the  requirement  that  the 
employer  [e.g..  State)  employ  50 
employees  at  the  worksite  or  within  75 
miles. 

§825.109    Are  Federal  agencies  covered  by 
these  regulations? 

(a)  Most  employees  of  the  govemmerit 
of  the  United  States,  if  they  are  covered 
by  the  FMLA,  are  covered  under  Title  1! 
of  the  FMLA  (incorporated  in  Title  V. 
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§  825.110    Which  employees  are  "eligible" 
to  take  leave  pnder  FMLA? 


gible  employee"  is  an 
a  covered  employer  who: 

employed  by  the 
at  least  12  months,  and 
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immediately  preceding 
of  the  leave,  and 
p  oyed  at  a  worksite  where 
mployees  are  employed  by 
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§  825.105(a)  regarding 
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months  an  employee  must 
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paid 


[eg 


group  health  plan  benefits,  etc.],  the 
week  counts  as  a  week  of  employment. 
For  purposes  of  determining  whether 
intermittent/occasional/casual 
employment  qualifies  as  "at  least  12 
months,"  52  weeks  is  deemed  to  be 
equal  to  12  months. 

(c)  Whether  an  employee  has  worked 
the  minimum  1,260  hours^f  service  is 
determined  according  to  the  principles 
established  under  the  Fair  Labor 
Standards  Act  (FLSA)  for  determining 
compensable  hours  of  work  (see  29  CFR 
Part  785).  The  determining  factor  is  the 
number  of  hours  an  employee  has 
worked  for  the  employer  within  the 
meaning  of  the  FLSA.  The 
determination  is  not  limited  by  methods 
of  recordkeeping,  or  by  compensation 
agreements  that  do  not  accurately  reflect 
all  of  the  hours  an  employee  has  worked 
for  or  been  in  service  to  the  employer. 
Any  accurate  accounting  of  actual  hours 
worked  under  FLSA's  principles  may  be 
used.  In  the  event  an  employer  does  not 
maintain  an  accurate  record  of  hours 
worked  by  an  employee,  including  for 
employees  who  are  exempt  from  FLSA's 
requirement  that  a  record  be  kept  of 
their  hours  worked  (e.g.,  bona  fide 
executive,  administrative,  and 
professional  employees  as  defined  in 
FLSA  Regulations,  29  CFR  Part  541).  the 
employer  has  the  burden  of  showing 
that  the  employee  has  not  worked  the 
requisite  hours.  In  the  event  the 
employer  is  unable  to  meet  this  burden 
the  employee  is  deemed  to  have  met 
this  test.  See  also  §  825.500(e).  For  this 
purpose,  full-time  teachers  (see 

§  825.800  for  definition)  of  an 
elementary  or  secondary  school  system, 
or  institution  of  higher  education,  or 
other  educational  establishment  or 
institution  are  deemed  to  meet  the  1.250 
hour  test.  An  employer  must  be  able  to 
clearly  demonstrate  that  such  an 
employee  did  not  work  1.250  hours 
during  the  previous  12  months  in  order 
to  claim  that  the  employee  is  not 
"eligible"  for  FMLA  leave. 

(d)  The  determinations  of  whether  an 
employee  has  worked  for  the  employer 
for  at  least  1.250  hours  in  the  past  12 
months  and  has  been  employed  by  the 
employer  for  a  total  of  at  least  12 
months  must  be  made  as  of  the  date 
leave  commences.  If  an  employee 
notifies  the  employer  of  need  for  FMLA 
leave  before  the  employee  meets  these 
eligibility  criteria,  the  employer  must 
either  confirm  the  employee's  eligibility 
based  upon  a  projection  that  the 
employee  will  be  eligible  on  the  date 
leave  would  commence  or  must  advise 
the  employee  when  the  eligibility 
requirement  is  met.  If  the  employer 
confirms  eligibility  at  the  time  the 
notice  for  leave  is  received,  the 


employer  may  not  subsequently 
challenge  the  employee's  eligibility.  In 
the  latter  case,  if  the  employer  dons  not 
advise  the  employee  whether  the 
employee  is  eligible  as  soon  as 
practicable  [i.e.,  two  business  days 
absent  extenuating  circumstai-.css)  after 
the  date  employee  eligibility  is 
determined,  the  employee  will  have 
satisfied  the  notice  requirements  and 
the  notice  of  leave  is  considered  current 
and  outstanding  until  the  employer  does 
advise.  If  the  employer  fails  to  advise 
the  employee  whether  the  employee  i<: 
eligible  prior  to  the  date  the  requested 
leave  is  to  coTlimence,  the  employee  will 
be  deemed  eligible.  The  employer  may 
not,  then,  deny  the  leave.  Where  the 
employee  does  not  give  notice  of  the 
need  for  leave  more  than  two  business 
davs  prior  to  commencing  leave,  the 
employee  will  be  deemed  to  be  eligible 
if  the  employer  fails  to  advise  the 
employee  that  the  employee  is  not 
eligible  within  two  business  days  of 
receiving  the  employee's  notice. 

(e)  The  period  prior  to  the  FMLA's 
effective  date  must  be  considered  in 
determining  employee's  eligibility 

(f)  Whether  50  employees  are 
employed  within  75  miles  to  ascertain 
an  employee's  eligibility  for  FMLA 
benefits  is  determined  when  the 
employee  gives  notice  of  the  need  for 
leave.  Whether  the  leave  is  to  be  taken 
at  one  time  or  on  an  intermittent  or  • 
reduced  leave  schedule  basis,  once  an 
employee  is  determined  eligible  in 
response  to  that  notice  of  the  need  for 
leave,  the  employee's  eligibility  is  not 
affected  by  any  subsequent  change  in 
the  number  of  employees  employed  at 
or  within  75  miles  of  the  employee's 
worksite,  for  that  specific  notice  of  the 
need  for  leave.  Similarly,  an  employer 
may  not  terminate  employee  leave  that 
has  already  started  if  the  emplo\ee- 
count  drops  below  50.  For  example,  if 
an  employer  employs  60  employees  in 
August,  but  expects  that  the  number  of 
employees  will  drop  to  40  in  December, 
the  employer  must  grant  FMLA  benefits 
to  an  otherwise  eligible  employee  who 
gives  notice  of  the  need  for  leave  in 
August  for  a  period  of  leave  to  begin  in 
December. 

§  825.1 1 1    In  determining  if  an  employee  is 
"eligible"  under  FMLA,  how  is  the 
determination  made  whether  the  employer 
employs  50  employees  within  75  miles  of 
the  worksite  where  the  employee  needing 
leave  is  employed? 

(a)  Generally,  a  worksite  can  refer  to 
either  a  single  location  or  a  group  of 
contiguous  locations.  Structures  which 
form  a  campus  or  industrial  park,  or 
separate  facilities  in  proximity  with  one 
another,  may  be  considered  a  single  site 


of  employment.  On  the  other  hand, 
there  may  be  several  single  sites  of 
employment  within  a  single  building, 
such  as  an  office  building,  if  separate 
employers  conduct  activities  within  the 
building.  For  example,  an  office 
building  with  50  different  businesses  as 
tenants  will  contain  50  sites  of 
employment.  The  offices  of  each 
employer  will  be  considered  separate 
sites  of  employment  for  purposes  of 
FMLA.  An  employee's  worksite  under 
FMLA  will  ordinarily  be  the  site  the 
employee  reports  to  or,  if  none,  from 
which  the  employee's  work  is  assigned. 

(1)  Separate  buildings  or  areas  wnich 
are  not  directly  connected  or  in 
immediate  proximity  are  a  single 
worksite  if  they  are  in  reasonable 
geographic  proximity,  are  used  for  the 
same  purpose,  and  share  the  same  staff 
and  equipment.  For  example,  if  an 
employer  manages  a  number  of 
warehouses  in  a  metropolitan  area  but 
regularly  shifts  or  rotates  the  same 
employees  from  one  building  to  another, 
the  multiple  warehouses  would  be  a 
single  worksite. 

(2)  For  employees  with  no  fixed 
worksite,  e.g.,  construction  workers, 
transportation  workers  (e.g.,  truck 
drivers,  seamen,  pilots),  salespersons, 
etc.,  the  "worksite"  is  the  site  to  which 
they  are  assigned  as  their  home  base, 
from  which  their  work  is  assigned,  or  to 
which  they  report.  For  example,  if  a 
construction  company  headquartered  in 

■  New  Jersey  opened  a  construction  site 
in  Ohio,  and  set  up  a  mobile  trailer  on 
the  construction  site  as  the  company's 
on-site  office,  the  construction  site  in 
Ohio  would  be  the  worksite  for  any 
employees  hired  locally  who  report  fo 
the  mobile  trailer/company  office  daily 
for  work  assipnments,  etc.  If  that 
construction  company  also  sent 
personn"l  such  as  job  superintendents, 
foremt  n,  cr.gineers,  an  office  manager, 
etc.,  fri'iii  New  Jersey  to  the  job  site  in 
Ohio,  those  workers  sent  from  Now 
Jersey  continue  to  have  the  headquarters 
in  New  Jersey  as  their  "worksite."  The 
workers  who  ha\  e  New  Jersey  as  their 
worksite  would  not  be  counted  in 
determining  eligibility  of  employees 
whose  home  base  is  the  Ohio  worksite, 
hut  would  be  counted  in  determininj» 
eligibility  of  employees  whose  home 
base  is  New  lersey.  For  transportation 
employees,  their  worksite  is  the 
terminal  to  which  they  are  assigned, 
report  for  work,  depart,  and  return  after 
compleiion  of  a  work  assignment.  For 
example,  an  airline  pilot  may  work  for 
an  airline  with  headquarters  in  New 
York,  but  the  pilot  regularly  reports  for 
diity  and  originates  or  begins  flights 
from  the  company's  facilities  located  in 
an  airport  in  Chicago  and  returns  to 


Chicago  at  the  completion  of  one  or 
more  flights  to  go  off  duty.  The  pilot's 
worksite  is  the  facility  in  Chicago.  An 
employee's  personal  residence  is  not  a 
worksite  in  the  case  of  employees  such 
as  salespersons  who  travel  a  sales 
territory  and  who  generally  leave  to 
work  and  return  from  work  to  their 
personal  residence,  or  employees  who 
work  at  home,  as  under  the  new  concept 
of  flexiplace.  Rather,  their  worksite  is 
the  office  to  which  the  report  and  from 
which  assignments  are  made. 

(3)  For  purposes  of  determining  that 
employee's  eligibility,  when  an 
employee  is  jointly  employed  by  two  or 
more  employers  [see  §  825.106),  the 
employee's  worksite  is  the  primary 
employer's  office  from  which  the 
employee  is  assigned  or  reports.  The 
employee  is  also  counted  by  the 
secondary  employer  to  determine 
eligibility  for  the  secondary  employer's 
full-time  or  permanent  employees. 

(b)  The  75-mile  distance  is  measured 
by  surface  miles,  using  surface 
transportation  over  public  streets,  roads, 
highways  and  waterways,  by  the 
shortest  route  from  the  facility  where 
the  eligible  employee  needing  leave  is 
employed.  Absent  available  surface 
transportation  between  worksites,  the 
distance  is  measured  by  using  the  most 
frequently  utilized  mode  of 
transportation  [e.g.,  airline  miles). 

(c)  The  determination  of  how  many 
employees  are  employed  within  75 
miles  of  the  worksite  of  an  employee  is 
ba.sed  on  the  number  of  employees 
maintained  on  the  payroll.  Employees  of 
educational  institutions  who  are 
employed  permanently  or  who  are 
under  contract  are  "maintained  on  the 
payroll"  during  any  portion  of  the  year 
when  school  is  not  in  session.  Sne 

§  825.105(b). 

§825.112    Under  what  kinds  cf 
circumstances  are  employers  required  to 
grant  family  or  medical  leave? 

[a]  Employers  covered  by  FML.\  arc- 
required  to  grant  leave  to  eligible 
employees: 

( I )  For  birth  of  a  son  or  daughter,  antl 
to  care  for  the  newborn  child; 

12)  For  placement  with  the  employee 
of  a  son  or  daughter  for  adoption  or 
foster  care; 

(3)  To  care  for  the  employee's  spouse, 
son,  daughter,  or  parent  with  a  serious 
health  condition:  and 

(4)  Because  of  a  serious  health 

« ondition  that  makes  the  emplovec 
unable  f  o  perform  the  functions  of  the 
t;mployee's  job. 

(b)  The  right  to  take  leave  under 
FMLA  applies  equally  to  male  and 
female  employees.  A  father,  as  well  as 
a  mother,  can  take  family  leave  for  the 


birth,  placement  for  adoption  or  foster 
care  of  a  child. 

(c)  Circumstances  may  require  that 
FMLA  leave  begin  before  the  actual  date 
of  birth  of  a  child.  An  expectant  mother 
may  take  FMLA  leave  pursuant  to 
paragraph  (a)(4)  of  this  section  before 
the  birth  of  the  child  for  prenatal  care 
or  if  her  condition  makes  her  unable  to 
work. 

(d)  Employers  covered  by  FMI^  are 
required  to  grant  FMLA  leave  pursuant 
to  paragraph  (a)(2)  of  this  section  before 
the  actual  placement  or  adoption  of  a 
child  if  an  absence  from  work  is 
required  for  the  placement  for  adoption 
or  foster  care  to  proceed.  For  example, 
the  employee  may  be  required  to  attend 
counselhng  sessions,  appear  in  court, 
consult  with  his  or  her  attorney  or  the 
doctor(s)  representing  the  birth  parent, 
or  submit  to  a  physical  examination. 
The  source  of  an  adopted  child  (e.g., 
whetlier  from  a  licensed  placement 
agency  or  otherwise)  is  not  a  factor  in 
determining  eligibility  for  leave  for  this 
purpose. 

le)  Foster  care  is  24-hour  care  for 
children  in  substitution  for,  and  away 
from,  their  parents  or  guardian.  Such 
placement  is  made  by  or  with  the 
agreement  of  the  State  as  a  result  of  a 
voluntary  agreement  between  the  parent 
or  guardian  that  the  child  be  removed 
from  the  home,  or  pursuant  to  a  judicial 
determination  of  the  necessity  for  foster 
care,  and  involves  agreement  between 
the  State  and  foster  family  that  the  foslor 
family  will  take  care  of  the  child. 
Although  foster  care  may  be  with 
relatives  of  the  child.  State  action  is 
involved  in  the  removal  of  the  child 
from  parental  custody. 

(f)  In  situations  where  the  emf)iiiyi'r/    - 
employee  relationship  has  been 
interrupted,  such  as  an  employr c  who 
has  been  on  layoff,  the  employee  must 
be  recalled  or  otherwise  be  re-eniployed 
before  being  eligible  fur  FMLA  leave" 
Under  such  circumstances,  an  eligible 
employee  is  immediately  entitled  to 
further  FML-*.  leave  for  a  qualifying 
reason. 

(g)  FMI^  leave  is  available  for 
treatment  for  substance  abuse  provided 
the  conditions  of  ^825  114  are  met. 
However.  tn;atment  for  substance  abuse 
does  not  prevent  an  employer  from 
taking  employment  action  against  an 
employee.  The  employer  may  not  lake 
action  against  the  employee  bt^causc  the 
employee  has  exercised  his  or  her  right 
to  take  FML.A  leave  for  treatment. 
However,  if  the  employer  has  an 
established  policy,  applied  in  a  non- 
disrriminaton,-  manner  that  has  been 
communicated  to  all  employees,  that 
provides  under  certain  rircumstanres  nu 
employee  may  be  terminated  for 
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§825.113    Wh^  do  "spouse,"  "parent,' 
and  'son  or  davghter"  mean  for  purposes 
of  an  employee  qualifying  to  take  FMLA 
leave? 

(a)  Spouse  r  leans  a  husband  or  wife 
as  defined  or  lecognized  under  State 
law  for  purpo!  es  of  marriage  in  the  State 
where  the  em]  iloyee  resides,  including 
common  law  i  riarriage  in  States  where  it 
is  recognized. 

(b)  Parent  m  eans  a  biological  parent  or 
an  individual  who  stands  or  stood  in 
loco  parentis  tD  an  employee  when  the 
employee  was  a  son  or  daughter  as 
defined  in  (c)  )elow.  This  term  does  not 
include  paren  s  "in  law". 

(c)  Son  or  di  lughter  means  a 
biological,  adc  pted.  or  foster  child,  a 
stepchild,  a  le  jal  ward,  or  a  child  of  a 
person  standi]  ig  in  loco  parentis,  who  is 
either  under  a  ;e  18,  or  age  18  or  older 
and  "incapabl  3  of  self-care  because  of  a 
mental  or  phy  iical  disability." 

(1)  "Incapal  le  of  self-care"  means  that 
the  individua  requires  active  assistance 
or  supervisior  to  provide  daily  self-care 
in  three  or  mc  re  of  the  "activities  of 
daily  living"  (\DLs)  or  "instrumental 
activities  of  d  ily  living"  (lADLs). 
Activities  of  c  lily  living  include 
adaptive  activ  ties  such  as  caring 
appropriately  'or  one's  grooming  and 
hygiene,  bathi  ng,  dressing  and  eating. 
Instrumental ;  ctivities  of  daily  living 
include  cooki  ig.  cleaning,  shopping, 
taking  public  ransportation,  paying 
bills,  maintaii  ing  a  residence,  using 
telephones  an  i  directories,  using  a  post 
office,  etc. 

(2)  "Physic;  1  or  mental  disability" 
means  a  phys  cal  or  mental  impairment 
that  substanti  Ily  limits  one  or  more  of 
the  major  life  ictivities  of  an  individual. 
Regulations  a  29  CFR  §  1630.2(h).  (i), 
and  (j),  issuec  by  the  Equal  Employment 
Opportunity  (  ommission  under  the 
Americans  wi  ;h  Disabilities  Act  (ADA). 
42  U.S.C.  121111  <?/seq..  define  these 
terms. 

(3)  Persons  vho  are  "in  loco  parentis" 
include  those  with  day-to-day 
responsibilitif  s  to  care  for  and 
financially  su  jport  a  child  or,  in  the 
case  of  an  em  kloyee,  who  had  such 
responsibility  for  the  employee  when 
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the  employee  was  a  child.  A  biological 
or  legal  relationship  is  not  necessary, 
(d)  For  purposes  of  confirmation  of 
family  relationship,  the  employer  may 
require  the  employee  giving  notice  of 
the  need  for  leave  to  provide  reasonable 
documentation  or  statement  of  family 
relationship.  This  documentation  may 
take  the  form  of  a  simple  statement  from 
the  employee,  or  a  child's  birth 
certificate,  a  court  document,  etc.  The 
employer  is  entitled  to  examine 
documentation  such  as  a  birth 
certificate,  etc.,  bui  the  employee  is 
entitled  to  the  return  of  the  official 
document  submitted  for  this  purpose. 

§825.114    What  is  a  "serious  health 
condition"  entitling  an  employee  to  FMLA 
leave? 

(a)  For  purposes  of  FMLA,  "serious 
health  condition"  entitling  an  employee 
to  FMLA  leave  means  an  illness,  injury, 
impairment,  or  physical  or  mental 
condition  that  involves: 

(1)  Inpatient  care  (i.e.,  an  overnight 
stay)  in  a  hospital,  hospice,  or 
residential  medical  care  facility, 
including  any  period  of  incapacity  (fbr 
purposes  of  this  section,  defined  to 
mean  inability  to  work,  attend  school  or 
perform  other  regular  daily  activities 
due  to  the  serious  health  condition, 
treatment  therefor,  or  recovery 
therefrom),  or  any  subsequent  treatment 
in  connection  with  such  inpatient  care; 
or 

(2)  Continuing  treatment  by  a  health 
care  provider.  A  serious  health 
condition  involving  continuing 
treatment  by  a  health  care  provider 
includes  any  one  or  more  of  the 
following: 

(i)  A  period  of  incapacity  [i.e., 
inability  to  work,  attend  school  or 
perform  other  regular  daily  activities 
due  to  the  serious  health  condition, 
treatment  therefor,  or  recovery 
therefrom)  of  more  than  three 
consecutive  calendar  days,  and  any 
subsequent  treatment  or  period  of 
incapacity  relating  to  the  same 
condition,  that  also  involves: 

(A)  Treatment  two  or  more  times  by 
a  health  care  provider,  by  a  nurse  or 
physician's  assistant  under  direct 
supervision  of  a  health  care  provider,  cr 
by  a  provider  of  health  care  services 
(e.g.,  physical  therapist)  under  orders  of, 
or  on  referral  by,  a  health  care  provider: 
or 

(B)  Treatment  by  a  health  care 
provider  on  at  least  one  occasion  which 
results  in  a  regimen  of  continuing 
treatment  under  the  supervision  of  the 
health  care  provider. 

(ii)  Any  period  of  incapacity  due  to 
pregnancy,  or  for  prenatal  care. 


(iii)  Any  period  of  incapacity  or 
treatment  for  such  incapacity  due  to  a 
chronic  serious  health  condition.  A 
chronic  serious  health  condition  is  one 
which- 

(A)  P.equires  periodic  visits  for 
treatment  by  a  health  care  provider,  or 
by  a  nurse  or  physician's  assistant  under 
direct  supervision  of  a  health  care 
provider; 

(B)  Continues  over  an  extended 
period  of  time  (including  recurring 
episodes  of  a  single  underlying 
condition);  and 

(C)  May  cause  episodic  rather  than  a 
continuing  period  of  incapacity  (e.g., 
asthma,  diabetes,  epilepsy,  etc.). 

(iv)  A  period  of  incapacity  which  is 
permanent  or  long-term  due  to  a 
condition  for  which  treatment  may  not 
be  effective.  The  employee  or  family 
member  must  be  under  the  continuing 
supervision  of,  but  need  not  be 
receiving  active  treatment  by,  a  health 
care  provider.  Examples  include 
Alzheimer's,  a  severe  stroke,  or  the 
terminal  stages  of  a  disease. 

(v)  Any  period  of  absence  to  receive 
multiple  treatments  (including  any 
period  of  recovery  therefrom)  by  a 
health  care  provider  or  by  a  provider  of 
health  care  services  under  orders  of,  or 
on  referral  by,  a  health  care  provider, 
either  for  restorative  surgery  after  an 
accident  or  other  injury,  or  for  a 
condition  that  would  likely  result  in  a 
period  of  incapacity  of  more  than  three 
consecutive  calendar  days  in  the 
absence  of  medical  intervention  or 
treatment,  such  as  cancer 
(chemotherapy,  radiation,  etc.],  severe 
arthritis  (physical  therapy),  kidney 
disease  (dialysis). 

(b)  Treatment  for  purposes  of 
paragraph  (a)  of  this  section  includes 
(but  is  not  limited  to)  examinations  to 
determine  if  a  serious  health  condition 
exists  and  evaluations  of  the  coiniition. 
Treatment  docs  not  include  routine 
physical  examinations,  eye 
examinations,  or  dental  examinations. 
Under  paragraph  (a)(2)(i)(B),  a  regimen 
of  continuing  treatment  includes,  fur 
example,  a  course  of  prescription 
medication  (e.g.,  an  antibiotic)  or 
therapy  requiring  special  equipment  to 
resolve  or  alleviate  the  health  condition 
[e.g.,  oxygen).  A  regimen  of  continuing 
treatment  that  includes  the  taking  of 
over-the-counter  medications  such  as 
aspirin,  antihistamines,  or  salves;  or 
bed-rest,  drinking  fluids,  e.xercise.  and 
other  similar  activities  that  can  be 
initiated  without  a  visit  to  a  health  care 
provider,  is  not,  by  itself,  sufficient  to 
constitute  a  regimen  of  continuing 
treatment  for  purposes  of  FMLA  leave. 

(c)  Conditions  for  which  cosmetic 
treatments  are  administered  (such  as 


most  l.'-natments  for  acne  or  plastic 
surgery)  are  not  "serious  health 
conditions"  unless  inpatient  hospital 
(are  is  required  or  unless  complications 
develop.  Ordinarily,  unless 
complications  arise,  the  common  cold, 
the  liu.  ear  aches,  upset  stomach,  minor 
ulcers,  headaches  other  than  migraine, 
routine  dental  or  orthodontia  problems, 
periodontal  (fisease.  etc..  are  examples 
of  conditions  that  do  not  metM  the 
definilion  of  a  serious  health  condition 
and  do  not  qualify  for  FML.A  leave. 
Restorative  dental  or  plastic  surgery 
after  an  injury  or  removal  of  cancerous 
growths  are  serious  health  conditions 
provided  ail  the  other  conditions  of  this 
regulation  are  met.  Mental  illness 
resulting  from  stress  or  allergies  inav  be 
.serious  health  conditions,  but  only  if  all 
the  {  nnditiuns  of  this  section  are  met. 

((!)  Substance  abuse  may  be  a  serious 
health  condition  if  the  conditions  of  this 
section  are  met.  Ilo\v('\«;r,  FMLA  leave 
may  only  be  taken  for  trealment  for 
substance  abu.se  by  a  health  care 
provider  or  by  a  provider  of  health  care 
services  on  referral  by  a  I'.callh  care 
prt)vider.  On  the  other  hand,  absence 
because  of  the  emplovet^'s  use  of  the 
substance,  rather  than  for  treatment, 
does  not  qualify  for  FMLA  leave. 

(e)  Absences  altributahlc  to  in(  apar  ily 
under  paragraphs  (ii)(2)  (ii)  or  (iii) 
qualify  for  FMLA  leave  even  though  the 
employee  or  the  immediate  familv 
iiieinber  does  not  receive  treatnu^nl  from 
Ji  health  care  provider  during  the 
absence,  and  even  if  the  absence  does 
not  last  more  than  three  days.  For 
«-xample.  an  employee  with  asthma  mav 
be  unable  to  report  for  work  due  to  the 
onset  of  an  asthma  allai.k  or  because  the 
employees  health  care  provider  has 
advised  the  employee  to  slay  honu? 
when  the  pollen  count  exceeds  a  t;er1ain 
level.  An  employee  who  is  pregnant 
may  be  unable  to  report  to  work  because 
of  severe  morning  sickness. 

§825.115    What  does  It  mean  that    the 
employee  is  unable  to  perform  the 
functicns  of  the  position  of  the  employee"? 

An  eir.i'loyee  is  "unable  to  perform 
the  functions  of  the  position  '  where  Ihe 
health  care  provider  finds  that  the 
employee  is  unable  to  work  at  all  or  is 
unable  to  perform  any  one  of  the 
essential  functions  of  the  emplovee's 
position  within  the  meaning  of  the 
Americans  with  Disabilities  Act  (ADA). 
42  I'.SC  12101  e/  seq..  and  the 
regulations  at  29  CFR  «}  1630.2(n).  .\n 
employee  who  must  be  absent  from 
work  to  receive  medical  treatment  for  a 
serious  health  condition  is  considered 
to  be  unable  to  perform  the  essentia) 
functions  of  the  position  during  the 
absence  for  treatment.  An  employer  has 


the  option,  in  requiring  certification 
from  a  health  care  provider,  to  provide 
a  statement  of  the  essential  functions  of 
the  employee's  position  for  the  health 
care  provider  to  review.  For  purposes  of 
FMLA.  the  essential  functions  of  the 
employee's  position  are  to  be 
determined  with  reference  to  the 
position  the  employee  held  at  the  time 
notice  is  given  or  leave  commenced, 
whichever  is  earlier. 

§825.116    What  does  it  mean  that  an 
employee  is  "needed  to  care  for'  a  family 
member? 

(a)  The  medical  certification  provision 
that  an  employee  is  "needed  to  care  for" 
a  family  member  encompasses  both 
physical  and  psychological  care,  it 
includes  situations  where,  for  example, 
because  of  a  serious  health  condition, 
the  family  member  is  unable  to  care  for 
his  or  her  own  basic  medical,  hygienic, 
or  nutritional  needs  or  safety,  or  is 
unable  to  transport  himself  or  herself  to 
the  doctor,  etc.  The  term  also  includes 
providing  psychological  comforl  and 
reassurance  which  would  be  beneficial 
to  a  child,  spouse  or  parent  with  a 
serious  health  condition  who  is 

receiv  ing  inpatient  or  home  care. 

(b)  7  he  term  also  includes  situations 
where  the  employee  may  be  needed  to 
fill  in  for  others  who  arc  caring  for  the 
family  member,  or  to  make 
arrangements  for  changes  in  care,  such 
as  transfer  to  a  nursing  home. 

(c)  An  employee's  intermittent  leave 
or  a  reduced  leave  schedule  necessary  to 
care  for  a  family  member  includes  not 
only  a  situation  where  the  family 
member's  condition  itself  is 
intermittent,  but  also  where  the 
employee  is  only  needed 
intermittently — sut:h  as  where  other 
care  is  normally  available,  or  care 
responsibilities  are  shared  with  another 
member  of  the  family  or  a  third  partv. 

§825.117    For  an  employee  seeking 
intermittent  FMLA  leave  or  leave  on  a 
reduced  leave  schedule,  what  is  meant  by 
"the  medical  necessity  for"  such  leave? 
For  intermittent  leave  or  I'  i\  e  on  a 
reduced  leave  schedule,  thi  re  must  be  a 
medical  need  for  leave  (as  distinguished 
from  voluntary  treatments  and 
procedures)  and  it  must  be  that  sue  li 
medical  need  can  be  best 
accommodated  through  an  intermittent 
or  reduced  leave  schedule.  The 
treatment  regimen  and  other 
information  described  in  the 
certification  of  a  serious  health 
condition  (see  §825  306)  meets  the 
requirement  for  certification  of  the 
medical  necessity  of  intermittent  leave 
or  leave  on  a  reduced  leave  scln-dule. 
Employees  needing  intermittent  FML.A 
leave  or  leave  on  a  reduceil  leave 


schedule  must  attempt  to  schedule  their 
leave  so  as  not  to  disrupt  the  employers 
operations.  In  addition,  an  emplover 
may  assign  an  employee  to  an 
alternative  position  with  equivalent  pav 
and  benefits  that  better  accommrxlah-s 
the  employee's  intermittent  or  rediK  mI 
leave  schedule. 

§825.118    What  is  a    health  care 
provider"? 

(a)  The  Act  defines  "health  (  ate 
provider  "  as: 

(1)  A  doctor  of  medicine  or 
osteopathy  who  is  authorized  to  prai  ti( c 
medicine  or  surgery  (as  appropriate)  by 
the  State  in  which  the  doctor  pra«  1i(  es: 
or 

(2)  Any  (jther  person  determined  b\ 
the  Secretary  to  be  capable  ol  providing 
health  care  ser\ices, 

(b)  Others  "capable  of  providinj; 
health  care  services"  include  onlv 

(1 )  Podiatrists,  dentists,  clinic  id 
psychologists,  optometrists,  and 
chiropractors  (limited  to  treatment 
consisting  of  manual  manipulation  t>i 
the  spine  to  correct  a  subluxation  as 
demonstrated  by  X-ray  to  exist) 
authorized  to  practice  in  the  .State  «:id 
performing  within  the  scope  of  ihnr 
practice  as  defined  under  State  lau; 

(2)  Nurse  practitioners,  nurse- 
midwives  and  clinical  social  workers 
who  are  authorized  to  practice  undt!r 
State  law  and  who  are  performing 
within  the  scope  of  their  practice  as 
defined  under  State  law. 

(3)  Christian  .Science  practitioners 
listed  with  the  First  Church  of  Christ. 
Scientist  in  Boston.  Massachusetts. 
Where  an  employee  or  family  member  is 
receiving  treatment  from  a  Christian 
.Science  practitioner,  an  emphivee  miiy 
not  object  to  any  requirement  from  an 
eir.plcner  that  the  employee  or  family 
member  submit  to  examinaticn  (though 
not  tre.itmcnt)  to  obtain  a  second  or 
third  certification  from,  a  health  can- 
provider  other  than  a  Christian  .Scieni  c 
practitioner  except  as  otherwise 
provided  under  applicable  State  o;  Kk  al 
law  or  collective  bargaining  Hgree.Tienl 

(4)  .\n\  health  care  provider  from 
whom  an  tMuployer  or  the  emp!o\er  s 
group  health  plan's  benefits  n:anager 
will  accept  certification  of  the  existent  e 
of  a  serious  health  condition  tii 
substantiate  a  claim  for  benefits;  and 

In)  A  health  care  provider  listed  abovi 
who  prat  tites  in  a  country  other  than 
the  I'nited  States,  who  is  authonzt  li  to 
practice  in  accordance  with  the  law  oi 
that  country,  and  who  is  performmi: 
within  the  scope  of  his  or  her  prat  lit  i 
as  tlt;fine.i  untler  such  law 

(c)  The  phrase  "authorized  to  pr.it  tn  c 
in  the  State  '  as  used  in  this  set  lio:i 
means  that  the  provider  must  l>e 
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authorized  ta  diagnose  and  treat 
physical  or  mental  health  conditions 
without  supervision  by  a  doctor  or  other 
health  care  provider. 

Subpart  B — What  Leave  is  an 
Employee  Entitled  to  Take  Under  the 
Family  and  Medical  Leave  Act? 

§  825.200    Ho^  much  leave  may  an 
employee  take? 

(a)  An  eligi  ale  employee's  FMLA 
leave  entitler  lent  is  limited  to  a  total  of 
12  workweek  s  of  leave  during  any  12- 
monlh  perioc  for  any  one,  or  more,  of 
the  following  reasons; 

(1)  The  bir  h  of  the  employee's  son  or 
daughter,  an(  to  care  for  the  newborn 
child: 

(2)  The  pla:ement  with  the  employee 
of  a  son  or  da  ughter  for  adoption  or 
foster  care,  ai  id  to  care  for  the  newly 
placed  child; 

(3)  To  care  for  the  employee's  spouse, 
son,  daughtei ,  or  parent  with  a  serious 
health  condilion;  and, 

(4)  Because  of  a  serious  health 
condition  th£  t  makes  the  employee 
unable  to  pei  form  one  or  more  of  the 
essential  functions  of  his  or  her  job. 

(b)  An  emf  loyer  is  permitted  to 
choose  any  o  ne  of  the  following 
methods  for  i  letermining  the  "12-month 
period"  in  w  lich  the  12  weeks  of  leave 
entitlement  c  ccurs: 

(1)  The  cabndar  year; 

(2)  Any  ru<Bd  12-month  "leave  year," 
such  as  a  fiscal  year,  a  year  required  by 
State  law,  or  a  year  starting  on  an 
employee's  'anniversary"  date; 

(3)  The  12- month  period  measured 
forward  fron;  the  date  any  employee's 
first  FMLA  1(  lave  begins;  or, 

(4)  A  "rolling"  12-month  period 
measured  bai  ;kward  from  the  date  an 
employee  us;s  any  FMLA  leave  (except 
that  such  meisure  may  not  extend  back 
before  Augusts,  1993). 

(c)  Under  i  aethods  in  paragraphs 
{b)(l)  and  (bl2)  of  this  section  an 
employee  wc  uld  be  entitled  to  up  to  12 
weeks  of  FM  JK  leave  at  any  time  in  the 
fixed  12-moi  th  period  selected.  An 
employee  co  ild,  therefore,  take  12 
weeks  of  lea'  e  at  the  end  of  the  year  and 
12  weeks  at  i  he  beginning  of  the 
following  ye  u.  Under  the  method  in 
paragraph  (b  (3)  of  this  section,  an 
employee  w(  luld  be  entitled  to  12  weeks 
of  leave  duri  ag  the  year  beginning  on 
the  first  date  FMLA  leave  is  taken;  the 
next  12-mon  th  period  would  begin  the 
first  time  FN  LA  leave  is  taken  after 
completion  (if  any  previous  12-month 
period.  Undi  sr  the  method  in  paragraph 
(b)(4)  of  this  section,  the  "rolling"  12- 
month  perio  1,  each  time  an  employee 
takes  FMLA  leave  the  remaining  leave 
entitlement  vould  be  any  balance  of  the 


JMI 


12  weeks  which  has  not  been  used 
during  the  immediately  preceding  12 
months.  For  example,  if  an  employee 
has  taken  eight  weeks  of  leave  during 
the  past  12  months,  an  additional  four 
weeks  of  leave  could  be  taken.  If  an 
employee  used  four  weeks  beginning 
February  1,  1994,  four  weeks  beginning 
June  1,  1994,  and  four  weeks  beginning 
December  1,  1994,  the  employee  would 
not  be  entitled  to  any  additional  leave 
until  February  1. 1995.  However, 
beginning  on  February  1, 1995,  the 
employee  would  be  entitled  to  four 
weeks  of  leave,  on  June  1  the  employee 
would  be  entitled  to  an  additional  four 
weeks,  etc. 

(d)(1)  Employers  will  be  allowed  to 
choose  any  one  of  the  alternatives  in 
paragraph  fb)  of  this  section  provided 
the  alternative  chosen  is  applied 
consistently  and  uniformly  to  all 
employees.  An  employer  wishing  to 
change  to  another  alternative  is  required 
to  give  at  least  60  days  notice  to  all 
employees,  and  the  tremsition  must  take 
place  in  such  a  way  that  the  employees 
retain  the  full  benefit  of  12  weeks  of 
leave  under  whichever  method  affords 
the  greatest  benefit  to  the  employee. 
Under  no  circumstances  may  a  new 
method  be  implemented  in  order  to 
avoid  the  Act's  leave  requirements. 

(2)  An  exception  to  this  required 
uniformity  would  apply  in  the  case  of 
a  multi-State  employer  who  has  eligible 
employees  in  a  State  which  has  a  family 
and  medical  leave  statute.  The  State 
may  require  a  single  method  of 
determining  the  period  during  which 
use  of  the  leave  entitlement  is 
measured.  This  method  may  conflict 
with  the  method  chosen  by  the 
employer  to  determine  "any  12  months" 
for  purposes  of  the  Federal  statute.  The 
employer  may  comply  with  the  State 
provision  for  all  employees  employed 
within  that  State,  and  uniformly  use 
another  method  provided  by  this 
regulation  for  all  other  employees. 

(e)  If  an  employer  fails  to  select  one 
of  the  options  in  paragraph  (b)  of  this 
section  for  measuring  the  12-month 
period,  the  option  that  provides  the 
most  beneficial  outcome  for  the 
employee  will  be  used.  The  employer 
may  subsequently  select  an  option  only 
by  providing  the  60-day  notice  to  all 
employees  of  the  option  the  employer 
intends  to  implement.  During  the 
running  of  the  60-day  period  any  other 
employee  who  needs  FMLA  leave  may 
use  the  option  providing  the  most 
beneficial  outcome  to  that  employee.  At 
the  conclusion  of  the  60-day  period  the 
employer  may  implement  the  selected 
option. 

(f)  For  purposes  of  determining  the 
amount  of  leave  used  by  an  employee, 


the  fact  that  a  holiday  may  occur  within 
the  week  taken  as  FMLA  leave  has  no 
effect;  the  week  is  counted  as  a  week  of 
FMLA  leave.  However,  if  for  some 
reason  the  employer's  business  activity 
has  temporarily  ceased  and  employees 
generally  are  not  expected  to  report  for 
work  for  one  or  more  weeks  (e.g.,  a 
school  closing  two  weeks  for  the 
Christmas/New  Year  holiday  or  the 
summer  vacation  or  an  employer  closing 
the  plant  for  retooling  or  repairs),  the 
davs  the  employer's  activities  have 
ceased  do  not  count  against  the 
employee's  FMLA  leave  entitlement. 
Methods  for  determining  an  employee's 
12-week  leave  entitlement  are  also 
described  in  §825.205. 

§  825.201    If  leave  Is  taken  (or  ttie  birth  ot 
a  child,  or  for  placement  of  a  child  for 
adoption  or  foster  care,  when  must  the 
leave  be  concluded? 

An  employee's  entitlement  to  leave 
for  a  birth  or  placement"  for  adoption  or 
foster  care  expires  at  the  end  of  the  12- 
month  period  beginning  on  the  date  of 
the  birth  or  placement,  unless  state  law 
allows,  or  the  employer  permits,  leave 
to  be  taken  for  a  longer  period.  Any 
such  FMLA  leave  must  be  concluded 
within  this  orte-year  period.  However, 
see  §  825.701  regarding  non-FMLA  leave 
which  may  be  available  under 
applicable  State  laws. 

§  825.202    How  much  leave  may  a  husband 
and  wife  take  if  they  are  employed  by  the 
same  employer? 

(a)  A  husband  and  wife  who  are 
eligible  for  FMLA  leave  and  are 
employed  by  the  same  covered 
employer  may  be  limited  to  a  combined 
total  of  12  weeks  of  leave  during  any  12- 
month  period  if  the  leave  is  taken: 

(1)  for  birth  of  the  employee's  son  or 
daughter  or  to  care  for  the  child  after 
birth; 

(2)  for  placement  of  a  son  or  daughter 
with  the  employee  for  adoption  or  foster 
care,  or  to  care  for  the  child  after 
placement;  or 

(3)  to  care  for  the  employee's  parent 
with  a  serious  health  condition. 

(b)  This  limitation  on  the  total  weeks 
of  leave  applies  to  leave  taken  for  the 
reasons  specified  in  paragraph  (a)  of  this 
section  as  long  as  a  husband  and  wife 
are  employed  by  the  "same  employer." 
It  would  apply,  for  example,  even 
though  the  spouses  are  employed  at  two 
different  worksites  of  an  employer 
located  more  than  75  miles  from  each 
other,  or  by  two  different  operating 
divisions  of  the  same  company.  On  the 
other  hand,  if  one  spouse  is  ineligible 
for  FMLA  leave,  the  other  spouse  would 
be  entitled  to  a  full  12  weeks  of  FMLA 
leave. 


(c)  Where  the  husband  and  wife  both 
use  a  portion  of  the  total  12-week  FMLA 
leave  entitlement  for  one  of  the 
purposes  in  paragraph  (a)  of  this 
section,  the  husband  and  wife  would 
each  be  entitled  to  the  difference 
between  the  amount  he  or  she  has  taken 
individually  and  12  weeks  for  FMLA 
leave  for  a  purpose  other  than  those 
contained  in  paragraph  (a)  of  this 
section.  For  example,  if  each  spouse 
took  6  weeks  of  leave  to  care  for  a 
healthy,  newborn  child,  each  could  use 
an  additional  6  weeks  due  to  his  or  her 
own  serious  health  condition  or  to  care 
for  a  child  or  parent  with  a  serious 
health  condition.  Note,  too.  that  many 
State  pregnancy  disability  laws  specify 
a  period  of  disability  either  before  or 
after  the  birth  of  a  child;  such  periods 
would  also  be  considered  FMLA  leave 
for  a  serious  health  condition  of  the 
mother,  and  would  not  be  subject  to  the 
combined  limit. 

§  825.203    Does  FMLA  leave  have  to  be 
taken  all  at  once,  or  can  it  be  taken  In 
parts? 

(a)  FMLA  leave  may  be  taken 
"intermittently  or  on  a  reduced  leave 
.schedule"  under  certain  circumstances. 
Intermittent  leave  is  FMLA  leave  taken 
in  separate  blocks  of  time  due  to  a  single 
qualifying  reason.  A  reduced  leave 
schedule  is  a  leave  schedule  that 
reduces  an  employee's  usual  number  of 
working  hours  per  workweek,  or  hours 
per  workday.  A  reduced  leave  schedule 
is  a  change  in  the  employee's  schedule 
for  a  period  of  time,  normally  from  full- 
time  to  part-time. 

(b)  VVnen  leave  is  taken  after  the  birth 
or  placement  of  a  child  for  adoption  or 
foster  care,  an  employee  may  take  leave 
intermittently  or  on  a  reduced  leave 
schedule  only  if  thg  employer  agrees. 
Such  a  schedule  reduction  might  occur, 
for  example,  where  an  employee,  with 
the  employer's  agreement,  works  part- 
time  after  the  birth  of  a  child,  or  takes 
leave  in  several  segments.  The 
employer's  agreement  is  not  required, 
however,  for  leave  during  which  the 
mother  has  a  serious  health  condition  in 
connection  with  the  birth  of  her  child  or 
if  the  newborn  child  has  a  serious 
health  condition. 

(c)  Leave  may  be  taken  intermittently 
or  on  a  reduced  leave  schedule  when 
medically  necessary  for  planned  and/or 
unanticipated  medical  treatment  of  a 
related  serious  health  condition  by  or 
under  the  supervision  of  a  health  care 
provider,  or  for  recovery  from  treatment 
or  recovery  from  a  serious  health 
condition.  It  may  also  be  taken  to 
provide  care  or  psychological  comfort  to 
an  immediate  family  member  with  a 
serious  health  condition. 


(1)  Intermittent  leave  may  be  taken  for 
a  serious  health  condition  which 
requires  treatment  by  a  health  care 
provider  periodically,  rather  than  for 
one  continuous  period  of  time,  and  may 
include  leave  of  periods  from  an  hour  or 
more  to  several  weeks.  Examples  of 
intermittent  leave  would  include  leave 
taken  on  an  occasional  basis  for  medical 
appointments,  or  leave  taken  several 
days  at  a  time  spread  over  a  period  of 
six  months,  such  as  for  chemotherapy. 
A  pregnant  employee  may  take  leave- 
intermittently  for  prenatal  examinations 
or  for  her  own  condition,  such  as  for 
periods  of  severe  morning  sickness.  An 
example  of  an  employee  taking  leave  on 
a  reduced  leave  schedule  is  an 
employee  who  is  recovering  from  a 
serious  health  condition  and  is  not 
strong  enough  to  work  a  full-time 
schedule. 

(2)  Intermittent  or  reduced  schedule 
leave  may  be  taken  for  absences  where 
the  employee  or  family  member  is 
incapacitated  or  unable  to  perform  the 
essential  functions  of  the  position 
because  of  a  chronic  serious  health 
condition  even  if  he  or  she  does  not 
receive  treatment  by  a  health  care 
provider. 

(d)  There  is  no  limit  on  the  size  of  an 
increment  of  leave  when  an  employee 
takes  intermittent  leave  or  leave  on  a 
reduced  leave  schedule.  However,  an 
employer  may  limit  leave  increments  to 
the  shortest  period  of  time  that  the 
employer's  payroll  system  uses  to 
account  for  absences  or  use  of  leave, 
provided  it  is  one  hour  or  less.  For 
example,  an  employee  might  take  two 
hours  off  for  a  medical  appointment,  or 
might  work  a  reduced  day  of  four  hours 
over  a  period  of  several  weeks  while 
recuperating  from  an  illness.  An 
employee  may  not  be  required  to  take 
more  FMLA  leave  than  nee  ei^sary  to 
address  the  circumstance  that 
precipitated  the  need  for  the  leave, 
except  as  provided  in  §§  825.601  and 
825.602. 

§  825.204    May  an  employer  transfer  an 
employee  to  an  "alternative  position"  in 
order  to  accommodate  Intermittent  leave  or 
a  reduced  leave  schedule? 

(a)  If  an  employee  needs  intermittent 
leave  or  leave  on  a  reduced  leave 
schedule  that  is  foreseeable  based  on 
planned  medical  treatment  for  the 
employee  or  a  family  member,  including 
during  a  period  of  recovery  from  a 
serious  health  condition,  or  if  the 
employer  agrees  to  permit  intermittent 
or  reduced  schedule  leave  for  the  birth 
of  a  child  or  for  placement  of  a  child  for 
adoption  or  foster  care,  the  employer 
may  require  the  employee  to  transfer 
temporarily,  during  the  period  the 


intermittent  or  reduced  leave  schedule 
is  required,  to  an  available  alternative 
position  for  which  the  employee  is 
qualified  and  which  better 
accommodates  recurring  periods  of 
leave  than  does  the  employee's  regular 
position.  See  §825.601  for  special  rules 
applicable  to  instructional  employees  of 
schools. 

(b)  Transfer  to  an  alternative  position 
may  require  compliance  with  any 
applicable  collective  bargaining 
agreement,  federal  law  (such  as  the 
Americans  with  Disabilities  Act),  and 
State  law.  Transfer  to  an  alternative 
position  may  include  altering  an 
existing  job  to  better  accommodate  the 
employee's  need  for  intermittent  or 
reduced  leave. 

(c)  The  alternative  position  must  have 
equivalent  pay  and  benefits.  An 
alternative  position  for  these  purposes 
does  not  have  to  have  equivalent  duties. 
The  employer  may  increase  the  pay  and 
benefits  of  an  existing  alternative 
position,  so  as  to  make  them  equivalent 
to  the  pay  and  benefits  of  the 
employee's  regular  job.  The  employer 
may  also  transfer  the  employee  to  a  part- 
time  job  with  the  same  hourly  rate  of 
pay  and  benefits,  provided  the 
employee  is  not  required  to  take  more 
leave  than  is  medically  necessary.  For 
example,  an  employee  desiring  to  take 
leave  in  increments  of  four  hours  per 
day  could  be  transferred  to  a  half-time 
job,  or  could  remain  in  the  employee's 
same  job  on  a  part-time  schedule, 
paying  the  same  hourly  rate  as  the 
employee's  previous  job  and  enjoying 
the  same  benefits.  The  employer  may 
not  eliminate  benefits  which  othenvise 
would  not  be  provided  to  part-time 
employees;  however,  an  employer  may 
proportionately  reduce  benefits  such  as 
vacation  leave  where  an  employers 
normal  practice  is  to  base  such  benefits 
on  the  number  of  hours  worked. 

(d)  An  employer  may  not  transfer  the 
employee  to  an  alternative  position  in 
order  to  discourage  the  employee  from 
taking  leave  or  otherwise  work  a 
hardship  on  the  employee.  For  example, 
a  white  collar  employee  may  not  be 
assigned  to  perform  laborers  work;  an 
employee  working  the  day  shift  may  not 
be  reassigned  to  the  graveyard  shift;  an 
employee  working  in  the  headquarters 
facility  may  not  be  reassigned  to  a 
branch  a  significant  distance  away  from 
the  employee's  normal  job  location.  An\ 
such  attempt  on  the  part  of  the 
employer  to  make  such  a  transfer  will  b«» 
held  to  be  contrary  to  the  prohibited 
acts  of  the  FMLA. 

(e)  When  an  employee  who  is  taking 
leave  intermittently  or  on  a  reduced 
leave  schedule  and  has  been  transforrod 
to  an  alternative  position,  no  longer 
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needs  to  continue 
to  return  to  fall 
employee  m  ist 
equivalent  jc  b 
when  the  lej  ve 
employee  m  ly 
more  leave  t  lan 
the  circumst  nice 
need  for  leai  e. 
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on  leave  and  is  able 
•time  work,  the 
be  placed  in  the  same  or 
as  the  job  he/she  left 
commenced.  An 
not  be  required  to  take 
necessary  to  address 
that  precipitated  the 


§  825.205    How  does  one  determine  the 
amount  of  leave  used  where  an  employee 
takes  leave  Ir^ermittently  or  on  a  reduced 
leave  schedu  e? 

(a)  If  an  er  iployee  takes  leave  on  an 
intermittent  or  reduced  leave  schedule, 
only  the  am(  lunt  of  leave  actually  taken 
may  be  cour  ted  toward  the  12  weeks  of 
leave  to  whi  :h  an  employee  is  entitled. 
For  example ,  if  an  employee  who 
normally  wc  rks  five  days  a  week  takes 
off  one  day.  he  employee  would  use  1/ 
5  of  a  week  i  if  FMLA  leave.  Similarly, 
if  a  full-time  employee  who  normally 
works  8-hou  r  days  works  4-hour  days 
under  a  redv  ced  leave  schedule,  the 
employee  w  )uld  use  1/2  week  of  FMLA 
leave  each  v  eek. 

(b)  Where  an  employee  normally 
works  a  pari  -time  schedule  or  variable 
hours,  the  ai  nount  of  leave  to  which  an 
employee  is  entitled  is  determined  on  a 
pro  rata  or  p  roportional  basis  by 
comparing  t  le  new  schedule  with  the 
employee's  lormal  schedule.  For 
example,  if  in  employee  who  normally 
works  30  he  urs  per  week  works  only  20 
hours  a  wee  c  under  a  reduced  leave 
schedule,  \i  e  employee's  ten  hours  of 
leave  woulc  constitute  one-third  of  a 
week  of  FM  JV  leave  for  each  week  the 
employee  w  orks  the  reduced  leave 
schedule. 

(c)  If  an  ei  nployer  has  made  a 
permanent  ( ir  long-term  change  in  the 
employee's  schedule  {for  reasons  other 
than  FMLA  and  prior  to  the  notice  of 
need  for  FV  LA  leave),  the  hours  worked 
under  the  n  sw  schedule  are  to  be  used 
for  making  1  his  calculation. 

(d)  If  an  e  nployee's  schedule  varies 
from  week  t  a  week,  a  weekly  average  of 
the  hours  w  irked  over  the  12  weeks 
prior  to  the  beginning  of  the  leave 
period  wou  d  be  used  for  calculating  the 
employee's  normal  workweek. 

§  825.206    P^y  an  emplc^er  deduct  hourly 
amounts  froin  an  employee's  salary,  when 
providing  unpaid  leave  under  FMLA, 
wittiout  affeqting  the  employee's 
qualification  {for  exemption  as  an  executive, 
administrative,  or  professional  employee,  or 
when  utilizing  the  fluctuating  workweek 
method  for  payment  of  overtime,  under  the 
Fair  Labor  Standards  Act? 

(a)  Leave  taken  under  FMLA  may  be 
unpaid.  If  a  i  employee  is  otherwise 
exempt  froi  i  minimum  wage  and 
overtime  re  }uirements  of  the  Fair  Labor 
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Standards  Act  (FLSA)  as  a  salaried 
executive,  administrative,  or 
professional  employee  (under 
regulations  issued  by  the  Secretary),  29 
CFR  Part  541,  providing  unpaid  FMLA- 
qualifying  leave  to  such  an  employee 
will  not  cause  the  employee  to  lose  the 
FLSA  exemption.  This  means  that  under 
regulations  currently  in  effect,  where  an 
employee  meets  the  specified  duties 
test,  is  paid  on  a  salary  basis,  and  is  paid 
a  salary  of  at  least  the  amount  specified 
in  the  regulations,  the  employer  may 
make  deductions  from  the  employee's 
salary  for  any  hours  taken  as 
intermittent  or  reduced  FMLA  leave 
within  a  workweek,  without  affecting 
the  exempt  status  of  the  employee.  The 
fact  that  an  employer  provides  FMLA 
leave,  whether  paid  or  unpaid,  and 
maintains  records  required  by  this  part 
regarding  FMLA  leave,  will  not  be 
relevant  to  the  determination  whether 
an  employee  is  exempt  within  the 
meaning  of  29  CFR  Part  541. 

(b)  For  an  employee  paid  in 
accordance  with  the  fluctuating 
workweek  method  of  payment  for 
overtime  (see  29  CFR  778.114),  the 
employer,  during  the  period  in  which 
intermittent  or  reduced  schedule  FMLA 
leave  is  scheduled  to  be  taken,  may 
compensate  an  employee  on  an  hourly 
basis  and  pay  only  for  the  hours  the 
employee  works,  including  time  and 
one-half  the  employee's  regular  rate  for 
overtime  hours.  The  change  to  payment 
on  an  hourly  basis  would  include  the 
entire  period  during  which  the 
employee  is  taking  intermittent  leave, 
including  weeks  in  which  no  leave  is 
taken.  The  hourly  rate  shall  be 
determined  by  dividing  the  employee's 
weekly  salary  by  the  employee's  normal 
or  average  schedule  of  hours  worked 
during  weeks  in  which  FMLA  leave  is 
not  being  taken.  If  an  employer  chooses 
to  follow  this  exception  from  the 
fluctuating  workweek  method  of 
payment,  the  employer  must  do  so 
uniformly,  with  respect  to  all  employees 
paid  on  a  fluctuating  workweek  basis  for 
whom  FMLA  leave  is  taken  on  an 
intermittent  or  reduced  leave  schedule 
basis.  If  an  employer  does  not  elect  to 
convert  the  employee's  compensation  to 
hourly  pay,  no  deduction  may  be  taken 
for  FMLA  leave  absences.  Once  the  need 
for  intermittent  or  reduced  scheduled 
leave  is  over,  the  employee  may  be 
restored  to  payment  on  a  fluctuating 
work  week  basis. 

(c)  This  special  exception  to  the 
'salary  basis"  requirements  of  the  FLSA 

exemption  or  fluctuating  workweek 
payment  requirements  applies  only  to 
employees  of  covered  employers  who 
are  eligible  for  FMLA  leave,  and  to  leave 
which  qualifies  as  (one  of  the  four  types 


of)  FMLA  leave.  Hourly  or  other 
deductions  which  are  not  in  accordance 
with  29  CFR  Part  541  or  29  CFR 
§778.114  may  not  be  taken,  for 
e.xample,  from  the  salary  of  an  employee 
who  works  for  an  employer  with  fewer 
than  50  employees,  or  where  the 
employee  has  not  worked  long  enough 
to  be  eligible  for  FMLA  leave  without 
potentially  affecting  the  employee's 
eligibility  for  exemption.  Nor  may 
deductions  which  are  not  permitted  by 
29  CFR  Part  541  or  29  CFR  §  778.114  be 
taken  from  such  an  employee's  salary 
for  any  leave  which  does  not  qualify  as 
FMLA  leave,  for  example,  deductions 
from  an  employee's  pay  for  leave 
required  under  State  law  or  under  an 
employer's  policy  or  practice  for  a 
reason  which  does  not  qualify  as  FMLA 
leave,  e.g..  leave  to  care  for  a 
grandparent  or  for  a  medical  condition 
which  does  not  qualify  as  a  serious 
health  condition;  or  for  leave  which  is 
more  generous  than  provided  by  FML'K. 
such  as  leave  in  excess  of  12  weeks  in 
a  year.  Employers  may  comply  with 
State  law  or  the  employer's  own  policy/ 
practice  under  these  circumstances  and 
maintain  the  employee's  eligibility  for 
exemption  or  for  the  fluctuating 
workweek  method  of  pay  by  not  taking 
hourly  deductions  from  the  employee's 
pay.  in  accordance  with  FLSA 
requirements,  or  may  take  such 
deductions,  treating  the  employee  as  an 
"hourly"  employee  and  pay  overtime 
premium  pay  for  hours  worked  over  40 
in  a  workweek. 

§  825.207    Is  FMLA  leave  paid  or  unpaid? 

(a)  Generally,  FMLA  leave  is  unpaid. 
However,  under  the  circumstances 
described  in  this  section,  FMLA  permits 
an  eligible  employee  to  choose  to 
substitute  paid  leave  for  FMLA  leave.  If 
an  employee  does  not  choose  to 
substitute  accrued  paid  leave,  the 
employer  may  require  the  employee  If) 
substitute  accrued  paid  leave  for  FML.'\ 
leave. 

(b)  Where  an  employee  has  earned  or 
accrued  paid  vacation,  personal  or 
family  leave,  that  paid  leave  may  be 
substituted  for  all  or  part  of  any 
(otherwise)  unpaid  FMLA  leave  relating 
to  birth,  placement  of  a  child  for 
adoption  or  foster  care,  or  care  for  a 
spouse,  child  or  parent  who  has  a 
serious  health  condition.  The  term 

"family  leave"  as  used  in  FMLA  refers 
to  paid  leave  provided  by  the  employer 
covering  the  particular  circumstances 
for  which  the  employee  seeks  leave  for 
either  the  birth  of  a  child  and  tQcare  for 
such  child,  placement  of  a  child  for 
adoption  or  foster  care,  or  care  for  a 
spouse,  child  or  parent  with  a  serious 
health  condition.  For  example,  if  the 


employer's  leave  plan  allows  use  of 
family  leave  to  care  for  a  child  but  not 
for  a  parent,  the  employer  is  not 
required  to  allow  accrued  family  leave 
to  be  substituted  for  FMLA  leave  used 
to  care  for  a  parent. 

(c)  Substitution  of  paid  accrued 
vacation,  personal,  or  medical/sick 
leave  may  be  made  for  any  (othenvise) 
unpaid  FMLA  leave  needed  to  care  for 
a  family  member  or  the  employee's  own 
serious  health  condition.  Substitution  of 
paid  sick/medical  leave  may  be  elected 
to  the  extent  the  circumstances  meet  the 
employer's  usual  requirements  for  the 
use  of  sick/medical  leave.  An  employer 
is  not  required  to  allow  substitution  of 
paid  sick  or  medical  leave  for  unpaid 
FMLA  leave  "in  any  situation"  where 
the  employer's  uniform  policy  would 
not  normally  allow  such  paid  leave.  An 
employee,  therefore,  has  a  right  to 
substitute  paid  medical/sick  leave  to 
care  for  a  seriously  ill  family  member 
only  if  the  employer's  leave  plan  allows 
paid  leave  to  be  used  for  that  purpose. 
Similarly,  an  employee  does  not  have  a 
right  to  substitute  paid  medical/sick 
leave  for  a  serious  health  condition 
which  is  not  covered  by  the  employer's 
leave  plan. 

(d)(1)  Disability  leave  for  the  birth  of 
a  child  would  be  considered  FMLA 
leave  for  a  serious  health  condition  and 
counted  in  the  12  weeks  of  leave 
perm.itted  under  FMLA.  Because  the 
leave  pursuant  to  a  temporarj'  disability 
benefit  plan  is  not  unpaidy.the  provision 
for  substitution  of  paid  leave  is 
inapplicable.  However,  the  employer 
may  designate  the  leave  as  FMLA  leave 
and  count  the  leave  as  running 
concurrently  for  purposes  of  both  the 
benefit  plan  and  the  FMLA  leave 
entitlement.  If  the  requirements  to 
qualify  for  payments  pursuant  to  the 
employer's  temporary  disability  plan  are 
more  stringent  than  those  of  FMLA.  the 
employee  must  meet  the  more  stringent 
requirements  of  the  plan,  or  may  choose 
not  to  meet  the  requirements  of  the  plan 
and  instead  receive  no  payments  from 
the  plan  and  use  unpaid  FMLA  leave  or 
substitute  available  accrued  paid  leave. 

(2)  The  Act  provides  that  a  serious 
health  condition  may  result  from  injury 
to  the  employee  "on  or  off'  the  job. 
Either  the  employee  or  the  employer 
may  choose  to  have  the  employee's 
FML,i\  12- week  leave  entitlement  run 
concurrently  with  a  workers' 
compensation  absence  when  the  injury 
is  one  that  meets  the  criteria  for  a 
serious  health  condition.  As  the 
workers'  compensation  absence  is  not 
unpaid  leave,  the  provision  for 
substitution  of  the  employee's  accrued 
paid  leave  is  not  applicable.  However,  if 
the  health  care  provider  treating  the 


employee  for  the  workers'  compensation 
injury  certifies  the  employee  is  able  to 
return  to  a  "light  duty  job"  but  is  unable 
to  return  to  the  same  or  equivalent  job, 
the  employee  may  decline  the 
employer's  offer  of  a  "light  duty  job". 
As  a  result  the  employee  may  lose 
workers'  compensation  payments,  but  is 
entitled  to  remain  on  unpaid  FMLA 
leave  until  the  12-week  entitlement  is 
exhausted.  As  of  the  date  workers' 
compensation  benefits  cease,  the 
substitution  provision  becomes 
applicable  and  either  the  employee  may 
elect  or  the  employer  may  require  the 
use  of  accrued  paid  leave.  See  also 
§§  823.210(f),  825.216(d),  B25.220(d), 
825.307(aMl)  and  825.702(d)  (1)  and  (2) 
regarding  the  relationship  between 
workers'  compensation  absences  and 
FMLA  leave. 

(e)  Paid  vacation  or  personal  leave, 
including  leave  earned  or  accrued  under 
plans  allowing  "paid  time  off,"  may  be 
substituted,  at  either  the  employee's  or 
the  employer's  option,  for  any  qualified 
FMLA  leave.  No  limitations  may  be 
placed  by  the  employer  on  substitution 
of  paid  vacation  or  personal  leave  for 
these  purposes. 

(0  If  neither  the  employee  nor  the 
employer  elects  to  substitute  paid  leave 
for  unpaid  FMLA  leave  under  the  above 
conditions  and  circumstemces,  the 
employee  will  remain  entitled  to  all  the 
paid  leave  which  is  earned  or  accrued 
under  the  terms  of  the  employer's  plan. 

(g)  If  an  employee  uses  paid  leave 
under  circumstances  which  do  not 
qualify  as  FMLA  leave,  the  leave  will 
not  count  against  the  12  weeks  of  FMLA 
leave  to  which  the  employee  is  entitled. 
For  example,  paid  sick  leave  used  for  a 
medical  condition  which  is  not  a 
serious  health  condition  does  not  count 
against  the  12  weeks  of  FMLA  leave 
entitlement. 

(h)  When  an  employee  or  employer 
elects  to  substitute  paid  leave  (of  any 
type)  for  unpaid  FMLA  leave  under 
circumstances  permitted  by  these 
regulations,  and  the  employer's 
procedural  requirements  for  taking  that 
kind  of  leave  are  less  stringent  than  the 
requirements  of  FMLA  (e.g..  notice  or 
certification  requirements),  only  the  less 
stringent  requirements  may  be  imposed. 
An  employee  who  complies  with  an 
employer's  less  stringent  leave  plan 
requirements  in  such  cases  may  not 
have  leave  for  an  FMLA  purpose 
delayed  or  denied  on  the  grounds  that 
the  employee  has  not  complied  with 
stricter  requirements  of  FMLA. 
However,  where  accrued  paid  vacation 
or  personal  leave  is  substituted  for 
unpaid  FMLA  leave  for  a  serious  health 
condition,  an  employee  may  be  required 
to  comply  with  any  less  stringent 


medical  certification  requirements  of 
the  employer's  sick  leave  program.  See 
§§  825.302(g),  825.305(e)  and 
825.306(c). 

(i)  Section  7(o)  of  the  Fair  Labor 
Standards  Act  (FLSA)  permits  public 
employers  under  prescribed 
circumstances  to  substitute 
compensatory  time  off  accrued  at  one 
and  one-half  hours  for  each  overtime 
hour  worked  in  lieu  of  paying  cash  to 
an  employee  when  the  employee  works 
overtime  hours  as  prescribed  by  the  Act. 
There  are  limits  to  the  amounts  of  hours 
of  compensatory  time  an  employee  may 
accumulate  depending  upon  whether 
the  employee  works  in  fire  protection  or 
law  enforcement  (480  hours)  or 
elsewhere  for  a  public  agency  (240 
hours).  Compensatory  time  off  is  not  a 
form  of  accrued  paid  leave  that  an 
employer  may  require  the  employee  to 
substitute  for  unpaid  FMLA  leave.  The 
employee  may  request  t^  use  his.'her 
balance  of  compensatory  time  for  an 
FMLA  reason.  If  the  employer  permits 
the  accrual  to  be  used  in  compliance 
with  regulations,  29  CFR  553.25,  the 
absence  which  is  paid  from  the 
employee's  accrued  compensatory  time 
"account"  may  not  be  counted  against 
the  employee's  FMLA  leave  entitlement. 

§825.208    Under  what  circumstances  may 
an  employer  designate  leave,  paid  or 
unpaid,  as  FMLA  leave  and,  as  a  result, 
count  it  against  the  employees  totai  FMLA 
leave  entitlement? 

(a)  In  all  circumstances,  it  is  the 
employer's  responsibility  to  designate 
leave,  paid  or  unpaid,  as  FMLA- 
qualifying,  and  to  give  notice  of  the 
designation  to  the  employee  as  provided 
in  this  section.  In  the  case  of 
intermittent  leave  or  leave  on  a  reduced 
schedule,  only  one  such  notice  is 
required  unless  the  circumstances 
regarding  the  leave  have  changed.  The 
employer's  designation  decision  must 
be  based  only  on  information  received 
from  the  employee  or  the  employee's 
spokesperson  (e.g.,  if  the  employee  is 
incapacitated,  the  employee's  spouse, 
adult  child,  parent,  doctor,  etc.,  may 
provide  notice  to  the  employer  of  the 
need  to  take  FMLA  leave)  In  any 
circumstance  where  the  employer  does 
not  have  sufficient  information  about 
the  reason  for  an  employee's  use  of  paid 
leave,  the  employer  should  inquire 
further  of  the  employee  or  the 
spokesperson  to  ascertain  whether  the 
paid  leave  is  potentially  FMLA- 
qualifying. 

(1)  An  employee  giving  notice  of  the 
need  for  unpaid  FMLA  leave  must 
explain  the  reasons  for  the  needed  leave 
so  as  to  allow  the  employer  to  determine 
that  the  leave  qualifies  under  the  Act.  If 
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the  employe  j  fails  to  explain  the 
reasons,  lea\  e  may  be  denied.  In  many 
cases,  in  exp  laining  the  reasons  for  a 
request  to  use  paid  leave,  especially 
when  the  ne  ;d  for  the  leave  was 
unexpected  )r  unforeseen,  an  employee 
will  provide  sufficient  information  for 
the  employer  to  designate  the  paid  leave 
as  FMLA  lea  ve.  An  employee  using 
accrued  paic  leave,  especially  vacation 
or  personal !  eave,  may  in  some  cases  not 
spontaneously  explain  the  reasons  or 
their  plans  hr  using  their  accrued  leave. 

(2)  As  noti  id  in  §  825.302(c),  an 
employee  gi  ang  notice  of  the  need  for 
unpaid  FML  A  leave  does  not  need  to 
expressly  as  lert  rights  under  the  Act  or 
even  mentio  n  the  FMLA  to  meet  his  or 
her  obligatic  n  to  provide  notice,  though 
the  employe  b  would  need  to  state  a 
qualifying  n  ason  for  the  needed  leave. 
An  employe  3  requesting  or  notifying  the 
employer  of  an  intent  to  use  accrued 
paid  leave,  ( ven  if  for  a  purpose  covered 
by  FMLA,  w  ould*not  need  to  assert  such 
right  either.  However,  if  an  employee 
requesting  to  use  paid  leave  for  an 
FMLA-qualitying  purpose  does  not 
explain  the  i  •eason  for  the  leave — 
consistent  with  the  employer's 
established  policy  or  practice — and  the 
employer  danies  the  employee's  request, 
the  employae  wdll  need  to  provide 
sufficient  information  to  establish  an 
FMLA-qualifying  reason  for  the  needed 
leave  so  that  the  employer  is  aware  of 
the  eraployae's  entitlement  (i.e.,  that  the 
leave  may  not  be  denied)  and,  then,  may 
designate  th  at  the  paid  leave  be 
appropriate  y  counted  against 
(substituted  for)  the  employee's  12-week 
entitlement.  Similarly,  an  employee 
using  accrudd  paid  vacation  leave  who 
seeks  an  extension  of  unpaid  leave  for 
an  FMLA-qualifying  purpose  will  need 
to  state  the  i  eason.  If  this  is  due  to  an 
event  which  occurred  during  the  period 
of  paid  leav ;.  the  employer  may  count 
the  leave  ussd  after  the  FMLA- 
qualifying  ei'ent  against  the  employee's 
12-week  eni  itlement. 

(b)(1)  One  e  the  employer  has  acquired 
knowledge  hat  the  leave  is  being  taken 
for  an  FMLj  i  required  reason,  the 
employer  n:  ust  promptly  (within  two 
business  da  ^s  absent  extenuating 
circumstani  es)  notify  the  employee  that 
the  paid  leai'e  is  designated  and  will  be 
counted  as  'MLA  leave.  If  there  is  a 
dispute  bet'  veen  an  employer  and  an 
employee  a  i  to  whether  paid  leave 
qualifies  as  FMLA  leave,  it  should  be 
resolved  thi  ough  discussions  between 
the  employi  fe  and  the  employer.  Such 
discussions  and  the  decision  must  be 
documenteil. 

(2)  The  e:  nployer's  notice  to  the 
employee  t  lat  the  leave  has  been 
designated  is  FMLA  leave  may  be  orally 
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or  in  wrriting.  If  the  notice  is  oral,  it  shall 
be  confirmed  in  writing,  no  later  than 
the  following  payday  (unless  the  payday 
is  less  than  one  week  after  the  oral 
notice,  in  which  case  the  notice  must  be 
no  later  than  the  subsequent  payday). 
The  written  notice  may  be  in  any  form, 
including  a  notation  on  the  employee's 

pay  stub. 

(c)  If  the  employer  requires  paid  leave 
to  be  substituted  for  unpaid  leave,  or 
that  paid  leave  taken  under  an  existing 
leave  plan  be  counted  as  FMLA  leave, 
this  decision  must  be  made  by  the 
employer  within  two  business  days  of 
the  time  the  employee  gives  notice  of 
the  need  for  leave,  or.  where  the 
employer  does  not  initially  have 
sufficient  information  to  make  a 
determination,  when  the  employer 
determines  that  the  leave  qualifies  as 
FMLA  leave  if  this  happens  later.  The 
employer's  designation  must  be  made 
before  the  leave  starts,  unless  the 
employer  does  not  have  sufficient 
information  as  to  the  employee's  reason 
for  taking  the  leave  until  after  the  leave 
commenced.  If  the  employer  has  the 
requisite  knowledge  to  make  a 
determination  that  the  paid  leave  is  for 
an  FMLA  reason  at  the  time  the 
employee  either  gives  notice  of  the  need 
for  leave  or  commences  leave  and  fails 
to  designate  the  leave  as  FMLA  leave 
(and  so  notify  the  employee  in 
accordance  with  paragraph  (b)),  the 
employer  may  not  designate  leave  as 
FMLA  leave  retroactively,  and  may 
designate  only  prospectively  as  of  the 
date  of  notification  to  the  employee  of 
the  designation.  In  such  circumstances, 
the  employee  is  subject  to  the  full 
protections  of  the  Act,  but  none  of  the 
absence  preceding  the  notice  to  the 
employee  of  the  designation  may  be 
counted  against  the  employee's  12-week 
FMLA  leave  entitlement. 

(d)  If  the  employer  learns  that  leave  is 
for  an  FMLA  purpose  after  leave  has 
begun,  such  as  when  an  employee  gives 
notice  of  the  need  for  an  extension  of 
the  paid  leave  with  unpaid  FMLA  leave, 
the  entire  or  some  portion  of  the  paid 
leave  period  may  be  retroactively 
counted  as  FMLA  leave,  to  the  extent 
that  the  leave  period  qualified  as  FMLA 
leave.  For  example,  an  employee  is 
granted  two  weeks  paid  vacation  leave 
for  a  skiing  trip.  In  mid-week  of  the 
second  week,  the  employee  contacts  the 
employer  for  an  extension  of  leave  as 
unpaid  leave  and  advises  that  at  the 
begirming  of  the  second  week  of  paid 
vacation  leave  the  employee  suffered  a 
severe  accident  requiring 
hospitalization.  The  employer  may 
notify  the  employee  that  both  the 
extension  and  the  second  week  of  paid 
vacation  leave  (from  the  date  of  the 


injury)  is  designated  as  FMLA  leave.  On 
the  other  hand,  when  the  employee 
takes  sick  leave  that  turns  into  a  serious 
health  condition  [e.g.,  bronchitis  that 
turns  into  bronchial  pneumonia)  and 
the  employee  gives  notice  of  the  need 
for  an  extension  of  leave,  the  entire 
period  of  the  serious  health  condition 
may  be  counted  as  FMLA  leave. 

(e)  Employers  may  not  designate  leave 
as  FMLA  leave  after  the  employee  has 
returned  to  work  with  two  exceptions-: 

(1)  If  the  employee  was  absent  for  an 
FMLA  reason  and  the  employer  did  not 
learn  the  reason  for  the  absence  until 
the  employee's  return  (e.g.,  where  the 
employee  was  absent  for  only  a  brief 
period),  the  employer  may,  upon  the 
employee's  return  to  work,  promptly 
(within  two  business  days  of  the 
employee's  return  to  work)  designate 
the  leave  retroactively  with  appropriate 
notice  to  the  employee.  If  leave  is  taken 
for  an  FMLA  reason  and  has  not  been 
so  designated  by  the  employer,  but  the 
employee  desires  that  the  leave  be 
counted  as  FMLA  leave,  the  employee 
must  notify  the  employer  within  two 
business  days  of  returning  to  work  thai 
the  leave  was  for  an  FMLA  reason.  In 
the  absence  of  such  timely  notification 
by  the  employee,  the  employee  may  not 
subsequently  assert  FMLA  protections 
for  the  absence. 

(2)  If  the  employer  knows  the  reason 
for  the  leave  but  has  not  been  able  to 
confirm  that  the  leave  qualifies  under 
FMLA,  or  where  the  employer  has 
requested  medical  certification  which 
has  not  yet  been  received  or  the  parlies 
are  in  the  process  of  obtaining  a  second 
or  third  medical  opinion,  the  employer 
should  make  a  preliminary  designation, 
and  so  notify  the  employee,  at  the  time 
leave  begins,  or  as  soon  as  the  reason  for 
the  leave  becomes  known.  Upon  receipt 
of  the  requisite  information  from  the 
employee  or  of  the  medical  certification 
which  confirms  the  leave  is  for  an 
FMLA  reason,  the  preliminary 
designation  becomes  final.  If  the 
medical  certifications  fail  to  confirm 
that  the  reason  for  the  absence  was  an 
FMLA  reason,  the  employer  must 
withdraw  the  designation  (with  written 
notice  to  the  employee). 

§  825.209    Is  an  employee  entitled  to 
benefits  while  using  FMLA  leave? 

(a)  During  any  FMLA  leave,  an 
employer  must  maintain  the  employf'e'.s 
coverage  under  any  group  health  plan 
(as  defined  in  the  Internal  Revenue 
Code  of  1986  at  26  U.S.C.  5000(b)(1))  on 
the  same  conditions  as  coverage  would 
have  been  provided  if  the  employee  had 
been  continuously  employed  during  lhi> 
entire  leave  period.  All  employers 
covered  by  FMLA,  including  public 


agencies,  are  subject  to  the  Act's 
requirements  to  maintain  health 
coverage.  The  definition  of  "group 
health  plan"  is  set  fortfi  in  §  825.800. 
For  purposes  of  FMLA,  the  term  "group 
health  plan"  shall  not  include  an 
insurance  program  providing  health 
coverage  under  which  employees 
purchase  individual  policies  from 
insurers  provided  that: 

(1)  no  contributions  are  made  by  the 
employer; 

(2)  participation  in  the  program  is 
completely  voluntary  for  employees; 

(3)  the  sole  functions  of  the  employer 
with  respect  to  the  program  are.  without 
endorsing  the  program,  to  permit  the 
insurer  to  publicize  the  program  to 
employees,  to  collect  premiums  through 
payroll  deductions  and  to  remit  them  to 
the  insurer; 

(4)  the  employer  receives  no 
consideration  in  the  form  of  cash  or 
otherwise  in  connection  with  the 
program,  other  than  reasonable 
compensation,  excluding  any  profit,  for 
administrative  services  actually 
rendered  in  connection  with  payroll 
deduction;  and. 

(5)  the  premium  charged  with  respect 
to  such  coverage  does  not  increase  in 
the  event  the  employment  relationship 
terminates. 

(b)  The  same  group  health  plan 
benefits  provided  to  an  employee  prior 
to  taking  FMLA  leave  must  be 
maintained  dujing  the  FMLA  leave.  For 
example,  if  family  member  coverage  is 
provided  to  an  employee,  family 
member  coverage  must  be  maintained 
during  the  FMLA  leave.  Similarly, 
benefit  coverage  during  FMLA  leave  for 
medical  care,  surgical  care,  hospital 
care,  dental  care,  eye  care,  mental  health 
counseling,  substance  abuse  treatment, 
etc.,  must  be  maintained  during  leave  if 
provided  in  an  employer's  group  health 
plan,  including  a  supplement  to  a  group 
health  plan,  whether  or  not  provided 
through  a  flexible  spending  account  or 
other  component  of  a  cafeteria  plan. 

(c)  If  an  employer  provides  a  new 
health  plan  or  benefits  or  changes  health 
benefits  or  plans  while  an  employee  is 
on  FMLA  leave,  the  ehiployee  is  entitled 
to  the  new  or  changed  plan/benefits  to 
the  same  extent  as  if  the  employee  were 
not  on  leave.  For  example,  if  an 
employer  changes  a  group  health  plan 
so  diat  dental  care  becomes  covered 
under  the  plan,  an  employee  on  FMLA 
leave  must  be  given  the  same 
opportunity  as  other  employees  to 
receive  (or  obtain)  the  dental  care 
coverage.  Any  other  plan  changes  (e.g., 
in  coverage,  premiums,  deductibles. 
etc.)  which  apply  to  all  employees  of  the 
workforce  would  also  apply  to  an 
employe©  on  FMLA  leave. 


(d)  Notice  of  any  opportunity  to 
change  plans  or  benefits  must  also  be 
given  to  an  employee  on  FMLA  leave. 
If  the  group  health  plan  permits  an 
employee  to  change  ftx)m  single  to 
family  coverage  upon  the  birth  of  a 
child  or  otherwise  add  new  family 
members,  such  a  chalige  in  benefits 
must  be  made  available  while  an 
employee  is  on  FMLA  leave.  If  the 
employee  requests  the  changed  coverage 
it  must  be  provided  by  the  employer. 

(e)  An  employee  may  choose  not  to 
retain  group  health  plan  coverage 
during  FMLA  leave.  However,  when  an 
employee  returns  from  leave,  the 
employee  is  entitled  to  be  reinstated  on 
the  same  terms  as  prior  to  taking  the 
leave,  including  family  or  dependent 
coverages,  without  any  qualifying 
period,  physical  examination,  exclusion 
of  pre-  existing  conditions,  etc.  See 

§  825.212(b). 

(f)  Except  as  required  by  the 
Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1986  (COBRA) 
and  for  "key"  employees  (as  discussed 
below),  an  employer's  obligation  to 
maintain  health  benefits  during  leave 
(and  to  restore  the  employee  to  the  same 
or  equivalent  employment)  under  FMLA 
ceases  if  and  when  the  employment 
relationship  would  have  terminated  if 
the  employee  had  not  taken  FMLA  leave 
(e.g.,  if  the  employee's  position  is 
eliminated  as  part  of  a 
nondiscriminatory  reduction  in  force 
and  the  employee  would  not  have  been 
transferred  to  another  position);  an 
employee  informs  the  employer  of  his  or 
her  intent  not  to  retiim  from  leave 
(including  before  starting  the  leave  if  the 
employer  is  so  informed  before  the  leave 
starts);  or  the  employee  fails  to  return 
from  leave  or  continues  on  leave  after 
exhausting  his  or  her  FMLA  leave 
entitlement  in  the  12-month  period. 

(g)  If  a  "key  employee"  (see  §825.218) 
does  not  return  from  leave  when 
notified  by  the  employer  that  substantial 
or  grievous  economic  injury  will  result 
from  his  or  her  reinstatement,  the 
employees  entitlement  to  group  health 
plan  benefits  continues  unless  and  until 
the  employee  advises  the  employer  that 
the  employee  does  not  desire  restoration 
to  employment  at  the  end  of  the  leave 
period,  or  FMLA  leave  entidement  is 
exhausted,  or  reinstatement  is  actually 
denied. 

(h)  An  employee's  entitlement  to 
benefits  other  than  group  health  benefits 
during  a  period  of  FMLA  leave  (e.g., 
holiday  pay)  is  to  be  determined  by  the 
employer's  established  policy  for 
providing  such  benefits  when  the 
employee  is  on  other  forms  of  leave 
(paid  or  unpaid,  as  appropriate). 


§825^10    How  may  employees  on  FMLA 
leave  pay  their  share  of  group  health  benefit 

premiums? 

(a)  Croup  health  plan  benefits  must  be 
maintained  on  the  same  basis  as 
coverage  would  have  been  provided  if 
the  employee  had  been  continuously 
employed  during  the  FMLA  leave 
period.  Therefore,  any  share  of  group 
health  plan  premiums  which  had  been 
paid  by  the  employee  prior  to  FMLA 
leave  must  continue  to  be  paid  by  the 
employee  during  the  FMLA  leave 
period.  If  premiums  are  raised  or 
lowered,  the  employee  would  be 
required  to  pay  the  new  premium  rates. 
Maintenance  of  health  insurance 
policies  which  are  not  a  part  of  the 
employer's  group  health  plan,  as 
described  in  §  825.209(a)(1),  are  the  sole 
responsibility  of  the  employee.  The 
employee  and  the  insurer  should  make 
necessary  arrangements  for  payment  of 
premiums  during  periods  of  unpaid 
FMLA  leave. 

(b)  If  the  FMLA  leave  is  substituted 
paid  leave,  the  employee's  share  of 
premiums  must  be  paid  by  the  method     ' 
normally  used  during  any  paid  leave, 
presumably  as  a  payroll  deduction. 

(c)  If  FMLA  leave  is  unpaid,  the 
employer  has  a  number  of  options  for 
obtaining  payment  from  the  employee. 
The  employer  may  require  that  payment 
be  made  to  the  employer  or  to  the 
insurance  carrier,  but  no  additional 
charge  may  be  added  to  the  employee's 
premium  payment  for  administrative 
expenses.  The  employer  may  require 
employees  to  pay  their  share  of 
premium  payments  in  any  of  the 
following  ways: 

(1)  Payment  would  be  due  at  the  same 
time  as  it  would  be  made  if  by  payroll 
deduction; 

(2)  Payment  would  be  due  on  the 
same  schedule  as  payments  are  made 
under  COBRA; 

(3)  Payment  would  be  prepaid 
pursuant  to  a  cafeteria  plan  at  the 
employee's  option; 

(4)  The  employer's  existing  rules  for 
payment  by  employees  on  "leave 
without  pay"  would  be  followed, 
provided  that  such  rules  do  not  require 
prepayment  {i.e.,  prior  to  the 
commencement  of  the  leave)  of  the 
premiums  that  will  become  due  daring 
a  period  of  unpaid  FMLA  leave  or 
payment  of  higher  premiums  than  if  the 
employee  had  continued  to  work 
instead  of  taking  leave;  or, 

(5)  Another  system  voluntarily  agreed 
to  between  the  employer  and  the 
employee,  which  may  include 
prepayment  of  premiums  (e.g.,  through 
increased  payroll  deductions  when  the 
need  for  the  FMLA  leave  is  foreseeable). 
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(d)  The  e  nployer  must  provide  the 
employee  \  .ith  advance  wTitten  notice 
of  the  term  ;  and  conditions  under 
which  thes ;  payments  must  be  made. 
(5ee§825.:  01.) 

I     (e)  An  en  iployer  may  not  require  more 
of  an  empli  lyee  using  FMLA  leave  than 
the  employ  sr  requires  of  other 
employees  on  "leave  without  pay." 

(0  An  en  ployee  who  is  receiving 
payments  i  s  a  result  of  a  workers' 
compensat  on  injury  must  make 
arrangemei  ,ts  with  the  employer  for 
payment  o  group  health  plan  benefits 
when  simu  taneously  taking  unpaid 
FMLA  leav  ;.  See  paragraph  (c)  of  this 
section  anc  §  825.207(d)(1). 
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i-employer  health  plan  is  a 
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§  825.21 2    What  are  the  consequences  of 
an  employee's  (allure  to  make  timely  health 
plan  premium  payments? 

(a)(1)  In  the  absence  of  an  established 
employer  policy  providing  a  longer 
grace  period,  an  employer's  obligations 
to  maintain  health  insurance  coverage 
cease  under  FMLA  if  an  employee's 
premium  payment  is  more  than  30  days 
late.  In  order  to  drop  the  coverage  for  an 
employee  whose  premium  payment  is 
late,  the  employer  must  provide  written 
notice  to  the  employee  that  the  payment 
has  not  been  received.  Such  notice  must 
be  mailed  to  the  employee  at  least  15 
days  before  coverage  is  to  cease, 
advising  that  coverage  will  be  dropped 
on  a  specified  date  at  least  15  days  after 
the  date  of  the  letter  unless  the  payment 
has  been  received  by  that  date.  If  the 
employer  has  established  policies 
regarding  other  forms  of  unpaid  leave 
that  provide  for  the  employer  to  cease 
coverage  retroactively  to  the  date  the 
unpaid  premium  payment  was  due.  the 
employer  may  drop  the  employee  from 
coverage  retroactively  in  accordance 
with  that  policy,  provided  the  15-day 
notice  was  given.  In  the  absence  of  such 
a  policy,  coverage  for  the  employee  may 
be  terminated  at  the  end  of  the  30-day 
grace  period,  where  the  required  15-day 
notice  has  been  provided. 

(2)  An  employer  has  no  obligation 
regarding  the  maintenance  of  a  health 
insurance  policy  which  is  not  a  "group 
heahh  plan.  "  See  §  825.209(a). 

(3)  All  other  obligations  of  an 
employer  under  FMLA  would  continue: 
for  example,  the  employer  continues  to 
have  an  obligation  to  reinstate  an 
employee  upon  return  from  leave. 

(b)  The  employer  may  recover  the 
employee's  share  of  any  premium 
payments  missed  by  the  employee  for 
any  FMLA  leave  period  during  which 
the  employer  maintains  health  coverage 
by  paying  the  employee's  share  after  the 
premium  payment  is  missed. 

(c)  If  coverage  lapses  because  an 
employee  has  not  made  required 
premium  payments,  upon  '].c 
employee's  return  from  FMLA  leave  the 
employer  must  still  restore  the 
employee  to  coverage/benefits 
equivalent  to  those  the  employee  would 
have  had  if  leave  had  not  been  taken 
and  the  premium  payment(s)  had  not 
been  missed,  including  family  or 
dependent  coverage.  See 
§825.215(d)(l)-(5).  In  such  case,  an 
employee  may  not  be  required  to  meet 
any  qualification  requirements  imposed 
by  the  plan,  including  any  new 
preexisting  condition  waiting  period,  to 
wait  for  an  open  season,  or  to  pass  a 
medical  examination  to  obtain 
reinstatement  of  coverage. 


§  825.21 3    May  an  employer  recover  costs 
it  incurred  (or  maintaining  "group  health 
plan"  or  other  non-health  benefits  coverage 
during  FMLA  leave? 

(a)  In  addition  to  the  circumstances 
discussed  in  §  825.212(b),  an  employer 
may  recover  its  share  of  health  plan 
premiums  during  a  period  of  unpaid 
FMLA  leave  from  an  employee  if  the 
employee  fails  to  return  to  work  after 
the  employee's  FMLA  leave  entitlement 
has  been  exhausted  or  expires,  unless 
the  reason  the  employee  does  not  return 
is  due  to: 

(1)  The  continuation,  recurrence,  or 
onset  of  a  serious  health  condition  of 
the  employee  or  the  employee's  family 
member  which  would  otherwise  entitle 
the  employee  to  leave  under  FMLA;  or 

(2)  Other  circumstances  beyond  the 
employee's  control.  Examples  of  "other 
circumstances  beyond  the  employees 
control"  are  necessarily  broad.  They 
include  such  situations  as  where  a 
parent  chooses  to  stay  home  with  a 
newborn  child  who  lias  a  serious  health 
condition;  an  employee's  spouse  is 
unexpectedly  transferred  to  a  job 
location  more  than  75  miles  from  the 
employee's  worksite;  a  relative  or 
individual  other  than  an  immediate 
family  member  has  a  serious  health 
condition  and  the  employee  is  needed 
to  provide  care;  the  employee  is  laid  off 
while  on  leave;  or,  the  employee  is  a 
"key  employee"  who  decides  not  to 
return  to  work  upon  being  notified  ol 
the  employer's  intention  to  deny 
restoration  because  of  substantial  and 
grievous  economic  injury  to  the 
employer's  operations  and  is  not 
reinstated  by  the  employer.  Other 
circumstances  beyond  the  employee's 
control  would  not  include  a  situation 
where  an  employee  desires  to  remain 
with  a  parent  in  a  distant  city  even 
though  the  parent  no  longer  requires  the 
employee's  care,  or  a  parent  chooses  not 
to  return  to  work  to  stay  home  with  a 
well,  newborn  child. 

(3)  When  an  employee  fails  to  return 
to  work  because  of  the  continuation, 
recurrence,  or  onset  of  a  serious  health 
condition,  thereby  precluding  the 
employer  from  recovering  its  (share  of) 
health  benefit  premium  payments  madf 
on  the  employee's  behalf  during  a 
period  of  unpaid  FMLA  leave,  the 
employer  may  require  medical 
certification  of  the  employee's  or  the 
family  member's  serious  health 
condition.  Such  certification  is  nut 
required  unless  requested  by  the 
employer.  The  employee  is  required  to 
provide  medical  certification  in  a  timely 
manner  which,  for  purposes  of  this 
section,  is  within  30  days  from  the  dfet(> 
of  the  employer's  request.  For  purposes 
of  medical  certification,  the  employee 


may  use  the  optional  DOL  form 
developed  for  this  piu-pose  (see 
§  825.306(a)  and  Appendix  B  of  this 
part).  If  the  employer  requests  medical 
certification  and  the  employee  does  not 
provide  such  certification  in  a  timely 
manner  (within  30  days),  or  the  reason 
for  not  returning  to  work  does  not  meet 
the  test  of  other  circumstances  beyond 
the  employee's  control,  the  employer 
may  recover  100%  of  the  health  benefit 
premiums  it  paid  during  the  period  of 
unpaid  FMLA  leave. 

(b)  Under  some  circumstances  an 
employer  may  elect  to  maintain  other 
benefits,  e.g.,  life  insurance,  disability 
insurance,  etc.,  by  paying  the 
employee's  (share  of)  premiums  during 
periods  of  unpaid  FMLA  leave.  For 
example,  to  ensure  the  employer  cem 
meet  its  responsibilities  to  provide 
equivalent  benefits  to  the  employee 
upon  return  from  unpaid  FMLA  leave, 
it  may  be  necessary  that  premiums  be 
paid  continuously  to  avoid  a  lapse  of 
coverage.  If  the  employer  elects  to 
maintain  such  benefits  during  the  leave, 
at  the  conclusion  of  leave,  the  employer 
is  entitled  to  recover  only  the  costs 
incurred  for  paying  the  employee's 
share  of  any  premiums  whether  or  not 
the  employee  returns  to  work. 

(c)  An  employee  who  returns  to  work 
for  at  least  30  calendar  days  is 
considered  to  have  "returned"  to  work. 
An  employee  who  transfers  directly 
from  taking  FMLA  leave  to  retirement, 
or  who  retires  during  the  first  30  days 
after  the  employee  returns  to  work,  is 
deemed  to  have  returned  to  work. 

(d)  When  an  employee  elects  or  an 
employer  requires  paid  leave  to  be 
substituted  for  FMLA  leave,  the 
employer  may  not  recover  its  (share  of) 
health  insurance  or  other  non-health 
benefit  premiums  for  any  period  of 
FMLA  leave  covered  by  paid  leave. 
Because  paid  leave  provided  under  a 
plan  covering  temporary  disabilities 
(including  workers'  compensation)  is 
not  unpaid,  recovery  of  health  insurance 
premiums  does  not  apply  to  such  paid 
leave. 

(e)  The  amount  that  self-insured 
employers  may  recover  is  limited  to 
only  the  employer's  share  of  allowable 
"premiums"  as  would  be  calculated 
under  COBRA,  excluding  the  2  percent 
fee  for  administrative  costs. 

(f)  When  an  employee  fails  to  return 
to  work,  any  health  and  non-health 
benefit  premiums  which  this  section  of 
the  regulations  permits  an  employer  to 
recover  are  a  debt  owed  by  the  non- 
returning  employee  to  the  employer. 
The  existence  of  this  debt  caused  by  the 
employee's  failure  to  return  to  work 
does  not  alter  the  employer's 
responsibilities  for  health  benefit 


coverage  and,  under  a  self-insurance 
plan,  payment  of  claims  incurred  during 
the  period  of  FMLA  leave.  To  the  extent 
recovery  is  allowed,  the  employer  may 
recover  the  costs  through  deduction 
from  any  sums  due  to  the  einployee 
[e.g.,  unpaid  wages,  vacation  pay,  profit 
sharing,  etc.),  provided  such  deductions 
do  not  otherwise  violate  applicable 
Federal  or  State  wage  payment  or  other 
laws.  Alternatively,  the  employer  may 
initiate  legal  action  against  the 
employee  to  recover  such  costs. 

§  825.21 4    What  are  an  employee's  rights 
on  returning  to  work  (rom  FMLA  leave? 

(a)  On  return  from  FMLA  leave,  an 
employee  is  entitled  to  be  returned  to 
the  same  position  the  employee  held 
when  leave  commenced,  or  to  an 
equivalent  position  with  equivalent 
benefits,  pay,  and  other  terms  and 
conditions  of  employment.  An 
employee  is  entitled  to  such 
reinstatement  even  if  the  employee  has 
been  replaced  or  his  or  her  position  has 
been  restructured  to  accommodate  the 
employee's  absence.  See  also 

§  825.106(f)  for  the  obligations  of  joint 
employers. 

(b)  If  the  employee  is  unable  to 
perform  an  essential  function  of  the 
position  because  of  a  physical  or  mental 
condition,  including  the  continuation  of 
a  serious  health  condition,  the  employee 
has  no  right  to  restoration  to  another 
position  under  the  FMLA.  However,  the 
employer's  obligations  may  be  governed 
by  the  Americans  with  Disabilities  Act 
(ADA).  See  §825.702. 

§825.215    What  is  an  equivalent  position? 

(a)  An  equivalent  position  is  one  that 
is  virtually  identical  to  the  employee's 
former  position  in  terms  of  pay,  benefits 
and  working  conditions,  including 
privileges,  perquisites  and  status.  It 
must  involve  the  same  or  substantially 
similar  duties  and  responsibilities, 
which  must  entail  substantially 
equivalent  skill,  effort,  responsibility, 
and  authority. 

(b)  If  an  employee  is  no  longer 
qualified  for  the  position  because  of  the 
employee's  inability  to  attend  a 
necessary  course,  renew  a  license,  fly  a 
minimum  number  of  hours,  etc..  as  a 
result  of  the  leave,  the  employee  shall 
be  given  a  reasonable  opportunity  to 
fulfill  those  conditions  upon  return  to 
work. 

(c)  Equivalent  Pay.  (1)  An  employee  is 
entitled  to  any  unconditional  pay 
increases  which  may  have  occurred 
during  the  FMLA  leave  period,  such  as 
cost  of  living  increases.  Fay  increases 
conditioned  upon  seniority,  length  of 
service,  or  work  performed  would  not 
nave  to  be  granted  unless  it  is  the 


employer's  policy  or  practice  to  do  so 
with  respect  to  other  employees  on 
"leave  without  pay."  In  such  case,  any 
pay  increase  would  be  granted  based  on 
the  employee's  seniority,  length  of 
service,  work  performed,  etc.,  excluding 
the  period  of  unpaid  FMLA  leave.  An 
em.ployee  is  entitled  to  be  restored  to  a 
position  with  the  same  or  equivalent 
pay  premiums,  such  as  a  shift 
differential.  If  an  employee  departed 
from  a  position  averaging  ten  hours  of 
overtime  (and  corresponding  overtime 
pay)  each  week,  an  employee  is 
ordinarily  entitled  to  such  a  position  on 
return  from  FMLA  leave. 

(2)  Many  employers  pay  bonuses  in 
different  forms  to  employees  for  job- 
related  performance  such  as  for  perfect 
attendance,  safety  (absence  of  injuries  or 
accidents  on  the  job)  and  exceeding 
production  goals.  Bonuses  for  perfect 
attendance  and  safety  do  not  require 
performance  by  the  employee  but  rather 
contemplate  the  absence  of  occurrences. 
To  the  extent  an  employee  who  takes 
FMLA  leave  had  met  all  the 
requirements  for  either  or  both  of  these 
bonuses  before  FMLA  leave  began,  the 
employee  is  entitled  to  continue  this 
entitlement  upon  return  fromf  MLA 
leave.'that  is,  the  employee  may  not  be 
disqualified  for  the  bonus(es)  for  the 
taking  of  FMLA  leave.  See  §  825.220  (b) 
and  (c).  A  monthly  production  bonus, 
on  the  other  hand  does  require 
performance  by  the  employee.  If  the 
employee  is  on  FMLA  leave  during  any 
part  of  the  period  for  which  the  bonus 
is  computed,  the  employee  is  entitled  to 
the  same  consideration  for  the  bonus  as 
other  employees  on  paid  or  unpaid 
leave  (as  appropriate).  See  paragraph 
(d)(2)  of  tliis  section. 

(d)  Equivalent  Benefits.  "Benefits" 
include  all  benefits  provided  or  made 
available  to  employees  by  an  employer, 
including  group  life  insurance,  ..-rslth 
insurance,  disability  insurance,  sick 
leave,  annual  leave,  educational 
benefits,  and  pensions,  regardless  of 
whether  such  benefits  are  provided  by 
a  practice  or  wxitten  policy  of  an 
employer  through  an  employee  benefit 
plan  as  defined  in  Section  3(3)  of  the 
Employee  Retirement  Income  Securit\ 
Act  of  1974,  29  US-C  1002(3). 

(1)  At  the  end  of  an  employee's  FMLA 
leav3,  benefits  must  be  resumed  in  the 
same  mamier  and  at  the  same  levels  as 
provided  when  the  leave  began,  and 
subject  to  any  changes  in  benefit  levels 
that  may  have  taken  place  during  the 
period  of  FMLA  lesve  affecting  the 
entire  workforce,  unless  othenvise 
elected  by  the  employee.  Upon  return 
from  FMLA  leave,  an  employee  camiot 
be  required  to  requalify  for  any  benefits 
the  employee  enjoyed  before  FMLA 
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(including  family  or 
coverages).  For  example,  if 
ee  was  covered  by  a  lite 
policy  before  taking  leave  but 
ered  or  coverage  lapses  during 
of  unpaid  FMLA  leave,  the 
cannot  be  required  to  meet 
fications,  such  as  taking  a 
examination,  in  order  to 
for  life  insurance  upon  return 
Accordingly,  some 
may  find  it  necessary  to 
insurance  and  other  benefits 
in  order  to  restore  employees 
'c  lent  benefits  upon  return  from 
ve,  make  arrangements  for 
payment  of  costs  to  maintain 
during  unpaid  FMLA 
Jay  these  costs  subject  to 
from  the  emplovee  on  return 

See  §  825.213(b). 
employee  may,  but  is  not 
,  accrue  any  additional 
seniority  during  unpaid 
ve.  Benefits  accrued  at  the 
began,  however,  (e.g.,  paid 
sick  or  personal  leave  to  the 
substituted  for  FMLA  leave) 
ivailable  to  an  employee  upon 
leave. 

ile  on  unpaid  FMLA  leave, 
ee  desires  to  continue  Kfe 
disability  insurance,  or  other 
)enefits  for  which  he  or  she 
pays,  the  employer  is  required 
established  policies  or 
for  continuing  such  benefits 
instances  of  leave  without  pay. 
oyer  has  no  established 
employee  and  the  employer 
raged  to  agree  upon 

before  FMLA  leave  begins, 
h  respect  to  pension  and  other 
plans,  any  period  of  unpaid 
shall  not  be  treated  as  or 
oward  a  break  in  service  fur 
nf  vesting  and  eligibility  to 
o.  Also,  if  the  plan  requires  an 
to  be  employed  on  a  specific; 
to  be  credited  with  a  year 
for  vesting,  contributions  or 
tio;i  purposes,  an  emplcyee  on 
1  MLA  leave  on  that  date  shall 
d  to  have  been  employed  on 
However,  unpaid  FMLA  leave 
leed  not  he  treated  as  credited 
r  purposes  of  benefit  ai:(:rual. 
nd  eligibility  to  participate, 
pioyees  on  unpaid  FMLA  leave 
eated  as  if  they  confinnud  to 
purposes  of  changes  to  Ijenefit 

are  entitled  to  changes  in 
lans.  except  those  which  may 
upon  seniority  oratrcma! 
leave  period,  immediately 
from  leave  or  to  the  same 
would  have  qualified  if  no 
been  taken.  For  example  if  the 
an  is  predicated  on  a  prH- 
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established  number  of  hours  worked 
each  year  and  the  employee  does  not 
have  sufficient  hours  as  a  result  of 
taking  unpaid  FMLA  leave,  the  benefit 
is  lost.  (In  this  regard.  §  825.209 
addresses  health  benefits.) 

(e)  Equivalent  Terms  and  Conditions 
of  Employment.  An  equivalent  position 
must  have  substantially  similar  duties, 
conditions,  responsibilities,  privileges 
and  status  as  the  employee's  original 
position. 

(1)  The  employee  must  be  reinstated 
to  the  same  or  a  geographically 
proximate  worksite  (i.e.,  one  that  does 
not  involve  a  significant  increase  in 
commuting  time  or  distance)  from 
where  the  employee  had  previously 
been  employed.  If  the  employee's 
original  worksite  has  been  closed,  the 
employee  is  entitled  to  the  same  rights 
as  if  the  employee  had  not  been  on  leave 
when  the  worksite  closed.  For  example, 
if  an  employer  transfers  all  employees 
from  a  closed  worksite  to  a  new 
worksite  in  a  different  city,  the 
employee  on  leave  is  also  entitled  to 
transfer  under  the  same  conditions  as  if 
he  or  she  had  continued  to  be 
employed. 

(2)  The  employee  is  ordinarily 
entitled  to  return  to  the  same  shift  or  the 
same  or  an  equivalent  work  schedule. 

(3)  The  employee  must  have  the  same 
or  an  equivalent  opportunity  for 
bonuses,  profit-sharing,  and  other 
similar  discretionary  and  non- 
discretionary  payments. 

(4)  FMLA  does  not  prohibit  an 
employer  from  accommodating  an 
employee's  request  to  be  restored  to  a 
different  shift,  schedule,  or  position 
which  better  suits  the  employee's 
personal  needs  on  return  from  leave,  or 
to  offer  a  promotion  to  a  better  position. 
However,  an  employee  cannot  be 
induced  by  the  employer  to  :i(  cept  a 
different  position  against  the  employee's 
wishes. 

(11  The  requirement  that  an  employee 
be  restored  to  the  same  or  equivalent  job 
with  the  same  or  equivalent  pay, 
benefits,  and  terms  and  conditions  of 
employment  does  not  extend  to  de 
minimis  or  intangible,  unnieasurable 
aspects  of  the  job.  However,  restoration 
to  a  job  slated  for  lay-off  when  the 
employee's  original  position  is  not 
would  not  meet  the  requirements  of  an 
equivalent  position. 

§  825.216    Are  ttiere  any  limitalions  on  an 
employer's  obligation  to  reinstate  an 
.  employee? 

(a)  An  employee  has  no  greater  right 
to  reinstatement  or  to  other  benefits  and 
conditions  of  employment  than  if  the 
employee  had  been  continuously 
employed  during  the  FMLA  leave 


period.  An  employer  must  benblo  to 
show  that  an  employee  would  not 
otherwise  have  been  employed  at  the 
time  reinstatement  is  requested  in  order 
to  deny  restoration  to  employment.  For 
example: 

(1)  If  an  employee  is  laid  off  during 
the  course  of  taking  FMLA  leave  and 
employment  is  terminated,  the 
employer's  responsibility  to  continue 
FMLA  leave,  maintain  group  health 
plan  benefits  and  restore  the  employee 
cease  at  the  time  the  employee  is  laid 
off,  provided  the  employer  has  no 
continuing  obligations  under  a 
collective  bargaining  agreement  or 
otherwise.  An  employer  would  have  the 
burden  of  proving  that  an  employee 
would  have  been  laid  off  during  the 
FMLA  leave  period  and,  therefore, 
would  not  be  entitled  to  restoration. 

(2)  If  a  shift  has  been  eliminated,  or 
overtime  has  been  decreased,  an 
employee  would  not  be  entitled  to 
return  to  work  that  shift  or  the  original 
overtime  hours  upon  restoration. 
However,  if  a  position  on,  for  example, 
a  night  shift  has  been  filled  by  another 
employee,  the  employee  is  entitled  to 
return  to  the  same  shift  on  which 
employed  before  taking  FMLA  leave. 

(b)  If  an  employee  was  hired  for  a 
specific  term  or  only  to  perform  work  on 
a  discrete  project,  the  employer  has  no 
obligation  to  restore  the  employee  if  the 
employment  term  or  project  is  over  and 
the  employer  would  not  otherwise  have 
continued  to  employ  the  employee.  On 
the  other  hand,  if  an  employee  was 
hired  to  perform  work  on  a  contract,  and 
after  that  c;ontraLt  period  the  contract 
was  awarded  to  another  contractor,  the 
successor  contractor  may  be  required  to 
restore  the  employee  if  it  is  a  successor 
employer.  See  §825.107. 

(c)  In  addition  to  the  circumstances 
explained  above,  an  employer  may  deny 
job  restoration  to  salaried  eligible 
employefis  ("key  employees,"  as  defined 
in  paragraph  (c)  of  §825.217)  if  such 
denial  is  necessary  to  prevent 
substantial  and  grievous  economic 
injury  to  the  operations  of  the  em[)loyer: 
or  may  delay  restoration  to  an  employee 
who  fails  to  provide  a  fitness  for  duty 
certificate  to  return  to  work  unds^r  the 
conditions  described  in  §825.310. 

(d)  If  the  c;mployee  has  been  on  a 
workers'  compensation  ahsenc:e  during 
which  FMLA  leave  has  been  taken 
c:qncurrently,  and  after  12  weeks  of 
FMLA  leave  the  employee  is  unable  to 
rcituin  to  work,  the  employee  no  longc:r 
has  the  protections  of  FMLA  and  mu.st 
look  to  the  workers'  compensation 
.statute  or  ADA  for  any  relief  or 
protections. 


§  825.217    What  is  a  "key  employee"? 

(a)  A  "key  employee"  is  a  salaried 
FMLA-eligible  employee  who  is  among 
the  highest  paid  10  percent  of  all  the 
employees  employed  by  the  employer 
within  75  miles  of  the  employee's 
worksite. 

(b)  The  tenn  "salaried"  means  "paid 
on  a  salary  basis,"  as  defined  in  29  CFR 
541.118.  "This  is  the  Department  of 
Labor  regulation  defining  employees 
who  may  qualify  as  exempt  from  the 
minimum  wage  and  overtime 
requirements  of  the  FLSA  as  e.xecutive. 
administrative,  and  professional 
employees. 

(c)  A  "key  employee"  must  be 
"among  the  highest  paid  10  percent"  of 
all  the  employees — both  salaried  and 
non-salaried,  eligible  and  ineligible — 
who  are  employed  by  the  employer 
within  75  miles  of  the  worksite. 

(1)  In  determining  which  employees 
are  among  the  highest  paid  10  percent, 
year-to-date  earnings  are  divided  by 
weeks  worked  by  the  employee 
(including  weeks  in  which  paid  leave 
was  taken).  Earnings  include  wages, 
premium  pay.  incentive  pay,  and  non- 
discretionary  cuid  discretionary  bonuses. 
Earnings  do  not  include  incentives 
whose  value  is  determined  at  some 
future  date,  e.g.,  stock  options,  or 
benefits  or  perquisites. 

(2)  The  determination  of  whether  a 
salaried  employee  is  among  the  highest 
paid  10  percent  shall  be  made  at  the 
time  the  employee  gives  notice  of  the 
need  for  leave.  No  more  than  10  percent 
of  the  employer's  employees  within  75 
miles  of  the  worksite  may  be  "key 
employees." 

§  825.218    What  does  "substantial  and 
grievous  economic  injury"  mean? 

(a)  In  order  to  deny  restoration  to  a 
key  employee,  an  employer  must 
determine  that  the  restoration  of  the 
employee  to  employment  will  cause 
"substantial  and  grievous  economic 
injury"  to  the  operations  of  the 
employer,  not  whether  the  absence  of 
the  employee  will  cause  such 
substantial  and  grievous  injury. 

(b)  An  employer  may  take  into 
account  its  ability  to  replace  on  a 
temporary  basis  (or  temporarily  do 
without)  the  employee  on  FMLA  leave. 
If  permanent  replacement  is 
unavoidable,  the  cost  of  then  reinstating 
the  employee  can  be  considered  in 
evaluating  whether  substantial  and 
grievous  economic  injury  will  occur 
from  restoration;  in  other  words,  the 
effect  on  the  operations  of  the  company 
of  reinstating  the  employee  in  an 
equivalent  position. 

(c)  A  precise  test  cannot  be  set  for  the 
level  of  hardship  or  injury  to  the 


employer  which  must  be  sustained.  If 
the  reinstatement  of  a  "key  employee" 
threatens  the  economic  viability  of  the 
firm,  that  would  constitute  "substantial 
and  grievous  economic  injury."  A  lesser 
injury  which  causes  substantial,  long- 
term  economic  injury  would  also  be 
sufficient.  Minor  inconveniences  and 
costs  that  the  employer  would 
experience  in  the  normal  course  of 
doing  business  would  certainly  not 
constitute  "substantial  and  grievous 
economic  injury." 

(d)  FMLA's  "substantial  and  grievous 
economic  injury"  standard  is  different 
from  and  more  stringent  than  the 
"undue  hardship"  test  under  the  ADA 
(see,  also  §825.702). 

§  825.21 9    What  are  the  rights  of  a  Itey 
employee? 

(a)  An  employer  who  believes  that 
reinstatement  may  be  denied  to  a  key 
employee,  must  give  written  notice  to 
the  employee  at  the  time  the  employee 
gives  notice  of  the  need  for  FMLA  leave 
(or  when  FMLA  leave  commences,  if 
earlier)  that  he  or  she  qualifies  as  a  key 
employee.  At  the  same  time,  the 
employer  must  also  fully  inform  the 
employee  of  the  potential  consequences 
with  respect  to  reinstatement  and 
maintenance  of  health  benefits  if  the 
employer  should  determine  that 
substantial  and  grievous  economic 
injury  to  the  employer's  operations  will 
result  if  the  employee  is  reinstated  from 
FMLA  leave.  If  such  notice  cannot  be 
given  immediately  because  of  the  need 
to  determine  whether  the  employee  is  a 
key  employee,  it  shall  be  given  as  soon 
as  practicable  after  being  notified  of  a 
need  for  leave  (or  the  commencement  of 
leave,  if  earlier).  It  is  expected  that  in 
most  circumstances  there  will  be  no 
desire  that  an  employee  be  denied 
restoration  after  FMLA  leave  and, 
therefore,  there  would  be  no  need  to 
provide  such  notice.  However,  an 
employer  who  fails  to  provide  such 
timely  notice  will  lose  its  right  to  deny 
restoration  even  if  substantial  and 
grievous  economic  injury  will  result 
from  reinstatement. 

(b)  As  soon  as  an  employer  makes  a 
good  faith  determination,  based  on  the 
facts  available,  that  substantial  and 
grievous  economic  injury  to  its 
operations  will  result  if  a  key  employee 
who  has  given  notice  of  the  need  for 
FMLA  leave  or  is  using  FMLA  leave  is 
reinstated,  the  employer  shall  notify  the 
employee  in  writing  of  its 
determination,  that  it  cannot  deny 
FMLA  leave,  and  that  it  intends  to  deny 
restoration  to  employment  on 
completion  of  the  FMLA  leave.  It  is 
anticipated  that  an  employer  will 
ordinarily  be  able  to  give  such  notice 


prior  to  the  employee  starting  leave.  The 
employer  must  serve  this  notice  either 
in  person  or  by  certified  mail.  This 
notice  must  explain  the  basis  for  the 
employer's  finding  that  substantial  and 
grievous  economic  injury  will  result, 
and,  if  leave  has  commenced,  must 
provide  the  employee  a  reasonable  time 
in  which  to  return  to  work,  taking  into 
account  the  circumstances,  such  as  the 
length  of  the  leave  and  the  urgency  of 
the  neftd  for  the  employee  to  return. 

(c)  If  an  employee  on  leave  does  not 
return  to  work  in  response  to  the 
employer's  notification  of  intent  to  deny 
restoration,  the  employee  continues  to 
be  entitled  to  maintenance  of  health 
benefits  and  the  employer  may  not 
recover  its  cost  of  health  benefit 
premiums.  A  key  employee's  rights 
under  FML.A  continue  unless  and  until 
the  employee  either  gives  notice  that  he 
or  she  no  longer  wishes  to  return  to 
work,  or  the  employer  actuallv  denies 
reinstatement  at  the  conclusion  of  the 
leave  period. 

(d)  After  notice  to  an  employee  has 
been  given  that  substantial  and  grievous 
economic  injiuy  will  result  if  the 
employee  is  reinstated  to  employment, 
an  employee  is  still  entitled  to  request 
reinstatement  at  the  end  of  the  leave 
period  even  if  the  employee  did  not 
return  to  work  in  response  to  the 
employer's  notice.  The  employer  must    - 
then  again  determine  whether  there  will 
be  substantial  and  grievous  economic 
injury  from  reinstatement,  based  on  the 
facts  at  that  time.  If  it  is  determined  that 
substantial  and  grievous  economic 
injury  will  result,  the  employer  shall 
notify  the  employee  in  writing  (in 
person  or  by  certified  mail)  of  the  denial 
of  restoration. 

§  825.220    How  are  employees  protected 
who  request  leave  or  otherwise  assert 
FMUV  rights? 

(a)  The  FMLA  prohibits  interference 
with  an  employee's  rights  under  the 
law,  and  with  legal  proceedings  or 
inquiries  relating  to  an  employee's 
rights.  More  specifically,  the  law 
contains  the  following  employee 
protections; 

(1)  An  employer  is  prohibited  from 
interfering  with,  restraining,  or  denying 
the  exercise  of  (or  attempts  to  exercise) 
any  rights  provided  by  the  Act. 

(2)  An  employer  is  prohibited  from 
discharging  or  in  any  other  way 
discriminating  against  any  person 
(whether  or  not  an  employee)  for 
opposing  or  complaining  about  any 
unlawful  practice  under  the  Act. 

(3)  All  persons  (whether  or  not 
employers)  are  prohibited  from 
discharging  or  in  any  other  way 
discriminating  against  any  person 
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within  the  12-month  period,  including 
all  FMLA  leave  taken  and  the  period  of 
"light  duty." 

(e)  Individuals,  and  not  merely 
employees,  are  protected  from 
retaliation  for  opposing  (e.g.,  file  a 
complaint  about)  any  practice  which  is 
unlawful  under  the  Act.  They  are 
similarly  protected  if  they  oppose  any 
practice  which  they  reasonably  believe 
to  be  a  violation  of  the  Act  or 
regulations. 

Subpart  C— How  do  Employees  Learn 
of  Their  FMLA  Rights  and  Obligations, 
and  What  Can  an  Employer  Require  of 
an  Employee? 

§  825.300    What  posting  requirements  does 
tt>e  Act  place  on  employers? 

(a)  Every  employer  covered  by  the 
FMLA  is  required  to  post  and  keep 
posted  on  its  premises,  in  conspicuous 
places  where  employees  are  employed, 
whether  or  not  it  has  any  "eligible" 
employees,  a  notice  explaining  the  Act's 
provisions  and  providing  information 
concerning  the  procedures  for  filing 
complaints  of  violations  of  the  Act  with 
the  Wage  and  Hoiu-  Division.  The  notice 
must  be  posted  prominently  where  it 
can  be  readily  seen  by  employees  and 
applicants  for  employment.  Employers 
may  duplicate  the  text  of  the  notice 
contained  in  Appendix  C  of  this  part,  or 
copies  of  the  required  notice  may  be 
obtained  from  local  offices  of  the  Wage 
and  Hour  Division.  The  poster  and  the 
text  must  be  large  enough  to  be  easily 
read  and  contain  fully  legible  text. 

(b)  An  employer  that  willfully  violates 
the  posting  requirement  may  be 
assessed  a  civil  money  penalty  by  the 
Wage  and  Hour  Division  not  to  exceed 
$100  for  each  separate  offense. 
Furthermore,  an  employer  that  fails  to 
post  the  required  notice  cannot  take  any 
adverse  action  against  an  employee, 
including  denying  FMLA  leave,  for 
failing  to  furnish  the  employer  with 
advance  notice  of  a  need  to  take  FMLA 
leave. 

(c)  Where  an  employer's  workforce  is 
comprised  of  a  significant  portion  of 
workers  who  are  not  Literate  in  English, 
the  employer  shall  be  responsible  for 
providing  the  notice  in  a  language  in 
which  the  employees  are  literate. 

§  825.301    What  other  notices  to  employees 
are  required  of  employers  under  the  FMLA? 

(a)(1)  If  an  FMLA -covered  employer 
has  any  eligible  employees  and  has  any 
written  guidance  to  employees 
concerning  employee  benefits  or  leave 
rights,  such  as  in  an  employee 
handbook,  information  concerning 
FMLA  entitlements  and  employee 
obligations  under  the  FMLA  must  be 


included  in  the  handbook  or  other 
document.  For  example,  if  an  employer 
provides  an  employee  handbook  to  all 
employees  that  describes  the  employer's 
policies  regarding  leave,  wages, 
attendance,  and  similar  matters,  the 
handbook  must  incorporate  information 
on  FMLA  rights  and  responsibilities  and 
the  employer's  policies  regarding  the 
FMLA.  Informational  publications 
describing  the  Act's  provisions  are 
available  from  local  offices  of  the  Wage 
and  Hour  Division  and  may  be 
incorporated  in  such  employer 
handbooks  or  written  policies. 

(2)  If  such  an  employer  does  not  have 
written  policies,  manuals,  or  handbooks 
describing  employee  benefits  and  leave 
provisions,  the  employer  shall  provide 
wTitten  guidance  to  an  employee 
concerning  all  the  employee's  rights  and 
obligations  imder  the  FMLA.  This 
notice  shall  be  provided  to  employees 
each  time  notice  is  given  pursuant  to 
paragraph  (b),  and  in  accordance  with  ' 
the  provisions  of  that  paragraph. 
Employers  may  duplicate  and  provide 
the  employee  a  copy  of  the  FMLA  Fact 
Sheet  available  from  the  nearest  office  of 
the  Wage  and  Hour  Division  to  provide 
such  guidance. 

(b)(1)  The  employer  shall  also  provide 
the  employee  with  written  notice 
detailing  the  specific  expectations  and 
obligations  of  the  employee  and 
explaining  any  consequences  of  a  failure 
to  meet  these  obligations.  The  written 
notice  must  be  provided  to  the 
employee  in  a  language  in  which  the 
employee  is  Uterate  (see  §  825.300(c)). 
Such  specific  notice  must  include,  as 
appropriate: 

(i)  that  the  leave  will  be  counted 
against  the  employee's  annual  FMLA 
leave  entitlement  (see  §825.208); 

(ii)  any  requirements  for  the  employee 
to  furnish  medical  certification  of  a 
serious  health  condition  and  the 
consequences  of  failing  to  do  so  (see 
§825.305); 

(iii)  the  employee's  right  to  substitute 
paid  leave  and  whether  the  employer 
will  require  the  substitution  of  paid 
leave,  and  the  conditions  related  to  any 
substitution; 

(iv)  any  requirement  for  the  employee 
to  make  any  premium  payments  to 
maintain  health  benefits  and  the 
arrangements  for  making  such  payments 
(see  §  825.210).  and  the  possible 
consequences  of  failure  to  make  such 
payments  on  a  timely  basis  (i.e.,  the 
circumstances  under  which  coverage 
may  lapse); 

(v)  any  requirement  for  the  employee 
to  present  a  fitness-for-duty  certificate  to 
be  restored  to  employment  (see 
§825.309); 


(vi)  the  employee's  status  as  a  "key 
employee"  and  the  potential 
consequence  that  restoration  may  be 
denied  following  FMLA  leave, 
explaining  the  conditions  required  for 
such  denial  (see  §825.218); 

(vii)  the  employee's  right  to 
restoration  to  the  same  or  an  equivalent 
job  upon  return  from  leave  (see 
§§825.214  and  825.604);  and. 

(viii)  the  employee's  potential  liability 
for  payment  of  health  insurance 
premiums  paid  by  the  employer  during 
the  employee's  unpaid  FMLA  leave  if 
the  employee  fails  to  return  to  work 
after  taking  FMLA  leave  (see  §  825.213). 

(2)  The  specific  notice  may  include 
other  information — e.g..  whether  the 
employer  will  require  periodic  reports 
of  the  employee's  status  and  intent  to 
return  to  work,  but  is  not  required  to  do 
so.  A  prototype  notice  is  contained  in 
Appendix  D  of  this  part,  or  may  be 
obtained  from  local  offices  of  the 
Department  of  Labor's  Wage  and  Hour 
Division,  which  employers  may  adapt 
for  their  use  to  meet  these  specific 
notice  requirements. 

(c)  Except  as  provided  in  this 
subparagraph,  the  written  notice 
required  by  paragraph  (b)  (and  by 
subparagraph  (a)(2)  where  applicable) 
must  be  provided  to  the  employee  no 
less  often  than  the  first  time  in  each  six- 
month  period  that  an  employee  gives 
notice  of  the  need  for  FMLA  leave  (if 
FMLA  leave  is  taken  during  the  six- 
month  period).  The  notice  shall  be  given 
within  a  reasonable  time  after  notice  of 
the  need  for  leave  is  given  by  the 
employee — within  one  or  two  business 
days  if  feasible.  If  leave  has  already 
begun,  the  notice  should  be  mailed  to 
the  employee's  address  of  record. 

(1)  Wthe  specific  information 
provided  by  the  notice  changes  with 
respect  to  a  subsequent  period  of  FMLA 
leave  during  the  six-month  period,  the 
employer  shall,  within  one  or  two 
business  days  of  receipt  of  the 
employee's  notice  of  need  for  leave, 
provide  written  notice  referencing  the 
prior  notice  and  setting  forth  any  of  the 
information  in  subparagraph  (b)  which 
has  changed.  For  example,  if  the  initial 
leave  period  were  paid  leave  and  the 
subsequent  leave  period  would  be 
unpaid  leave,  the  employer  may  need  to 
give  notice  of  the  arrangements  for 
making  premium  payments. 

(2)(i)  Except  as  provided  in 
subparagraph  (ii),  if  the  employer  is 
requiring  medical  certification  or  a 
"fitness-for-duty"  report,  written  notice 
of  the  requirement  shall  be  given  with 
respect  to  each  employee  notice  of  a 
need  for  leave. 

(ii)  Subsequent  vtritten  notification 
shall  not  be  required  if  the  initial  notice 


in  the  six-months  period  and  the 
employer  handbook  or  other  written 
documents  (if  any)  describing  the 
employer's  leave  policies,  clearly 
provided  that  certification  or  a  "fitness- 
for-duty"  report  would  be  required  (e.g.. 
by  stating  that  certification  would  be 
required  in  all  cases,  by  stating  that 
certification  would  be  required  in  all 
cases  in  which  leave  of  more  than  a 
specified  number  of  days  is  taken,  or  by 
stating  that  a  "fitness-for-duty"  report 
would  be  required  in  all  cases  for  back 
injuries  for  employees  in  a  certain 
occupation).  Where  subsequent  written 
notice  is  not  required,  at  least  oral 
notice  shall  be  provided.  (See 
§  825.305(a).) 

(d)  Employers  are  also  expected  to 
responsively  answer  questions  from 
employees  concerning  their  rights  and 
responsibilities  under  the  FMLA. 

(e)  Employers  furnishing  FMLA- 
required  notices  to  sensory  impaired 
individuals  must  also  comply  with  all 
applicable  requirements  under  Federal 
or  State  law. 

(0  If  an  employer  fails  to  provide 
notice  in  accordance  with  the 
provisions  of  this  section,  the  employer 
may  not  take  action  against  an  employee 
for  failure  to  comply  with  any  provision 
required  to  be  set  forth  in  the  notice. 

§  825.302    What  notice  does  an  employee 
have  to  give  an  employer  «vhen  the  need  for 
FMLA  leave  is  foreseeable? 

(a)  An  employee  must  provide  the 
employer  at  least  30  days  advance 
notice  before  FMLA  leave  is  to  begin  if 
the  need  for  the  leave  is  foreseeable 
based  on  an  expected  birth,  placement 
for  adoption  or  foster  care,  or  planned 
medical  treatment  for  a  serious  health 
condition  of  the  employee  or  of  a  family 
member.  If  30  days  notice  is  not 
practicable,  such  as  because  of  a  lack  of 
knowledge  of  approximately  when  leave 
will  be  required  to  begin,  a  change  in 
circumstances,  or  a  medical  emergency, 
notice  must  be  given  as  soon  as 
practicable.  For  example,  an  employee's 
health  condiiion  may  require  leave  to 
commence  earlier  than  anticipated 
before  the  birth  of  a  child.  Similarly, 
little  opportunity  for  notice  may  be 
given  before  placement  for  adoption. 
Whether  the  leave  is  to  be  contmuous  or 
is  to  be  taken  intermittently  or  on  a 
reduced  schedule  basis,  notice  need 
only  be  given  one  time,  but  the 
employee  shall  advise  the  employer  as 
soon  as  practicable  if  dates  of  scheduled 
leave  change  or  are  extended,  or  were 
initially  unknown. 

(b)  "As  soon  as  practicable"  means  as 
soon  as  both  possible  and  practical, 
taking  into  account  all  of  the  facts  and 
circumstances  in  the  individual  case. 


For  foreseeable  leave  where  it  is  not 
possible  to  give  as  much  as  30  days 
notice,  "as  soon  as  practicable" 
ordinarily  would  mean  at  least  verbal 
notification  to  the  employer  within  one 
or  two  business  days  of  when  the  need 
for  leave  becomes  known  to  the 
employee. 

(c)  An  employee  shall  provide  at  least 
verbal  notice  sufficient  to  make  the 
employer  aware  that  the  employee 
needs  FMLA-qualifying  leave,  and  the 
anticipated  timing  and  duration  of  the 
leave.  The  employee  need  not  expressly 
assert  rights  under  the  FMLA  or  even 
mention  the  FMLA.  but  may  only  state 
that  leave  is  needed  for  an  expected 
birth  or  adoption,  for  example.  The 
employer  should  inquire  further  of  the 
employee  if  it  is  necessar)'  to  have  more 
information  about  whether  FMLA  leave 
is  being  sought  by  the  employee,  and 
obtain  the  necessary  details  of  the  leave 
to  be  taken.  In  the  case  of  medical 
conditions,  the  employer  may  find  it 
necessary  to  inquire  further  to 
determine  if  the  leave  is  because  of  a 
serious  health  condition  and  may 
request  medical  certification  to  support 
the  need  for  such  leave  (see  §  825.305). 

(d)  An  employer  may  also  require  an 
employee  to  comply  with  the 
employer's  usual  and  customary-  notice 
and  procedural  requirements  for 
requesting  leave.  For  example,  an 
employer^may  require  that  written 
notice  set  forth  the  reasons  for  the 
requested  leave,  the  anticipated 
duration  of  the  leave,  and  the 
anticipated  start  of  the  leave.  However. 
failure  to  follow  such  internal  employer 
procedures  will  not  permit  an  employer 
to  disallow  or  delay  an  employee's 
taking  FMLA  leave  if  the  employee 
gives  timely  verbal  or  other  notice. 

(e)  When  planning  medical  treatment, 
the  employee  must  consult  with  the 
employer  and  make  a  reasonable  effort 
to  schedule  the  leave  so  as  not  to 
disrupt  unduly  the  employer's 
operations,  subject  to  the  approval  of 
the  health  care  provider.  Empl.iy  es  are 
ordinarily  expected  to  consu:!  v.-iih  their 
employers  prior  to  the  scheduling  of 
treatment  in  order  to  work  out  a 
tjreatment  schedule  which  l)est  suits  the 
needs  of  both  the  employer  and  the 
employee.  If  an  employee  who  provides 
notice  of  the  need  to  tdl>e  FMLA  leave 
on  an  intermittent  basis  for  planned 
medical  treatment  neglects  to  consult 
with  the  employer  to  make  a  reasonable 
attempt  to  arrange  the  schedule  of 
treatments  so  as  not  to  unduly  disrupt 
the  employer's  operations,  the  employer 
may  initiate  discussions  with  the 
employee  and  require  the  employee  to 
attempt  to  make  such  arrangements. 
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adult  family  member  or  other 
responsible  party)  if  the  employee  is 
unable  to  do  so  personally.  The 
employee  need  not  expressly  assert 
rights  under  the  FMLA  or  even  mention 
the  FMLA,  but  may  only  state  that  leave 
is  needed.  The  employer  will  be 
expected  to  obtain  any  additional 
required  information  through  informal 
means.  The  employee  or  spokesperson 
will  be  expected  to  provide  more 
information  when  it  can  readily  be 
accomplished  as  a  practical  matter, 
taking  into  consideration  the  exigencies 
of  the  situation. 

§  825.304    What  recourse  do  employers 
have  if  employees  fail  to  provide  the 
required  notice? 

(a)  An  employer  may  waive 
employees'  FMLA  notice  obligations  or 
the  employer's  own  internal  rules  on 
leave  notice  requirements. 

(b)  If  an  employee  fails  to  give  30  days 
notice  for  foreseeable  leave  with  no 
reasonable  excuse  for  the  delay,  the 
employer  may  delay  the  taking  of  FML'\ 
leave  until  at  least  30  days  after  the  date 
the  employee  provides  notice  to  the 
employer  of  the  need  for  FML\  leave. 

(c)  In  ail  cases,  in  order  for  the  onset 
of  an  employee's  FMLA  leave  to  be 
delayed  due  to  lack  of  required  notice, 
it  must  be  clear  that  tlie  employee  had 
actual  notice  of  the  FMLA  notice 
requirements.  This  condition  would  be 
satisfied  by  the  employer's  proper 
posting  of  the  required  notice  at  the 
worksite  where  the  employee  is 
employed.  Furthermore,  the  need  for 
leave  and  the  approximate  date  leave 
would  be  taken  must  have  been  clearly 
foreseeable  to  the  employee  30  days  in 
advance  of  the  leave.  For  example, 
knowledge  that  an  employee  would 
receive  a  telephone  call  about  the 
availability  of  a  child  for  adoption  at 
some  unknoviTi  point  in  the  future 
would  not  be  sufficient. 

§  825.305    When  must  an  employee  provide 
medical  certification  to  support  FMLA 
leave? 

(a)  An  employer  may  require  that  an 
employees  leave  to  care  for  the 
employee's  seriously-ill  spouse,  son. 
daughter,  or  parent,  or  due  to  the 
employee's  own  serious  health 
condition  that  makes  the  employee 
unable  to  perform  one  or  more  of  the 
essential  functions  of  the  employee's 
position,  be  supported  by  a  certification 
issued  by  the  health  care  provider  of  the 
employee  or  the  employee's  ill  family 
member.  An  employer  must  give  notice 
of  a  requirement  for  medical 
certification  each  time  a  certification  is 
required;  such  notice  must  be  written 
notice  whenever  required  by  §825.301. 


An  employer's  oral  request  to  an 
employee  to  furnish  any  subsequent 
medical  certification  is  sufficient. 

(b)  When  the  leave  is  foreseeable  and 
at  least  30  days  notice  has  been 
pro\'ided,  the  employee  should  provide 
the  medical  certification  before  the 
leave  begins.  When  this  is  not  possible, 
the  employee  must  provide  the 
requested  certification  to  the  employer 
within  the  time  frame  requested  by  the 
employer  (which  must  allow  at  least  15 
calendar  days  after  the  employer's 
request),  unless  it  is  not  practicable 
under  the  particular  circumstances  lo  do 
so  despite  the  employee's  diligent,  good 
faith  elforts. 

(c)  In  most  cases,  the  employer  should 
request  that  an  employee  furnish 
certification  from  a  health  care  provider 
at  the  time  the  employee  gives  notice  of 
the  need  for  leave  or  within  two 
business  days  thereafter,  or,  in  the  case 
of  unforeseen  leave,  within  two 
business  days  after  the  leave 
commences.  The  employer  may  request 
certification  at  some  later  date  if  the 
employer  later  has  reason  to  question 
the  appropriatemjss  of  the  leave  or  its 
duration. 

(d)  At  the  time  the  employer  requests 
certification,  the  employer  must  also 
advise  an  employee  of  the  anticipated 
consequences  of  an  employee's  failure 
to  provide  adequate  certification.  The 
employer  shall  advise  an  employee 
whenever  the  employer  fuids  a 
certification  incomplete,  and  provide 
the  employee  a  reasonable  opportunity 
to  cure  any  such  deficiency. 

(e)  If  the  employer's  sick  or  medical 
leave  plan  imposes  medical  certification 
requirements  that  are  less  stringent  than 
the  certification  requirements  of  these 
regulations,  and  the  employee  or 
employer  elects  to  substitute  paid  sick, 
vacation,  personal  or  family  leave  for 
unpaid  FMLA  leave  where  authorized 
(see  §  825.207).  only  the  employers  less 
stringent  sick  leave  certification 
requirements  may  be  imposed. 

§  825.306    How  much  information  may  be 
required  in  medical  certifications  ol  a 
serious  health  condition? 

(a)  DOL  has  developed  an  optional 
form  (Form  WH-380.  as  revised)  for 
emplovees'  (or  their  family  members) 
use  in  obtaining  medical  certification, 
including  second  and  third  opinions, 
from  health  care  providers  that  meets 
FMLA's  certification  requirements.  (See 
Appendix  B  to  these  regulations.)  This 
optional  form  reflects  certification 
requirements  so  as  to  permit  the  health 
care  provider  to  furnish  appropriate 
medical  information  within  his  or  her 
knowledge. 


(b)  Form  WH-380,  as  revised,  cr 
another  form  containing  the  same  basic 
information,  may  be  used  by  the 
employer;  however,  no  additional 
inform.ation  may  be  required.  In  all 
instances  the  information  on  the  form 
must  relate  only  to  the  serious  health 
condition  for  which  the  current  need  for 
leave  exists.  The  form  identifies  the 
health  care  provider  and  type  of  medical 
p.'-actice  (including  pertinent 
specialization,  if  any),  makes  maximum 
use  of  checklist  entries  for  ease  in 
completing  the  form,  and  contains 
required  entries  for: 

(l)  A  certification  as  to  which  part  of 
the  definition  of  "serious  health 
condition"  (see  §825.114),  if  any, 
applies  to  the  patient's  condition,  and 
the  medical  facts  which  support  the 
certification,  including  a  brief  statement 
as  to  how  the  medical  facts  meet  the 
criteria  of  the  definition. 

(2)(i)  The  approximate  date  the 
serious  health  condition  commenced, 
and  its  probable  duration,  including  the 
probable  duration  of  the  patient's 
present  incapacity  (defined  to  mean 
inability  to  work,  attend  school  or 
perform  other  regular  daily  activities 
due  to  the  serious  health  condition, 
treatment  therefor,  or  recover)' 
therefrom)  if  different. 

(ii)  Whether  it  will  be  necessary  for 
the  employee  to  take  leave 
intermittently  or  to  work  on  a  reduced 
leave  schedule  basis  [i.e.,  part-time)  as 
a  result  of  the  serious  health  condition 
(see  §825.117  and  §825.203),  and  if  so, 
the  probable  duration  of  such  schedule. 

(iii)  If  the  condition  is  pregnancy  or 
a  chronic  condition  within  the  meaning 
of  §  825.1 14(a)(2)(iii),  whether  the 
patient  is  presently  incapacitated  and 
the  likely  duration  and  frequency  of 
episodes  of  incapacity. 

(3)(i)(A)  If  additional  tj-eatments  will 
be  required  for  the  condition,  an 
estimate  of  the  probable  number  of  such 
treatments. 

(B)  If  the  patient's  incapacity  will  be 
intermittent,  or  will  require  a  reduced 
leave  schedule,  an  estimate  of  the 
probable  number  and  interval  between 
such  treatments,  actual  or  estimated 
dates  of  treatment  if  known,  and.  period 
required  for  recovery  if  any. 

(ii)  If  any  of  the  treatments  referred  to 
in  subparagraph  (i)  will  be  provided  by 
another  provider  of  health  services  (e.g.. 
physical  therapist),  the  nature  of  the 
treatments. 

(iii)  If  a  regimen  of  continuing 
treatment  by  the  patient  is  required 
under  the  supervision  of  the  health  care 
provider,  a  general  description  of  the 
regimen  (see  §  825.114(b)). 

(4)  If  medical  leave  is  required  for  the 
employee's  absence  from  work  because 


of  the  employee's  own  condition 
(including  absences  due  to  pregnancy  or 
a  chronic  condition),  whether  the 
employee: 

(i)  Is  unable  to  perform  work  of  any 
kind: 

(ii)  Is  unable  to  perform  any  one  ar 
more  of  the  essential  functions  of  the 
employee's  position,  including  a 
statement  of  the  essential  functions  the 
employee  is  unable  to  perform  (see 
§825.115),  based  on  either  information 
provided  on  a  statement  from  the 
employer  of  the  essential  functions  of 
the  position  or,  if  not  provided, 
discussion  with  the  employee  about  the 
employee's  job  functions;  or 

(iii)  Must  be  absent  from  work  for 
treatment. 

(5)(i)  If  leave  is  required  to  care  for  a 
family  member  of  the  employee  with  a 
serious  health  condition,  whether  the 
patient  requires  assistance  for  basic 
medical  or  personal  needs  or  safety,  or 
for  transportation;  or  if  not,  whether  the 
employee's  presence  to  provide 
psychological  comfort  would  be 
beneficial  to  the  patient  or  assist  in  the 
patient's  recovery.  The  employee  is 
required  to  indicate  on  the  form  the  care 
he  or  she  will  provide  and  an  estimate 
of  the  time  period. 

(ii)  If  the  employee's  family  member 
will  need  care  only  intermittently  or  on 
a  reduced  leave  schedule  basis  [i.e., 
part-time),  the  probable  duration  of  the 
need. 

(c)  If  the  employer's  sick  or  medical 
leave  plan  requires  less  information  to 
be  furnished  in  medical  certifications 
than  the  certification  requirements  of 
these  regulations,  and  the  employee  or 
employer  elects  to  substitute  paid  sick, 
vacation,  personal  or  family  leave  for 
unpaid  FMLA  leave  where  authorized 
[see  §825.207),  only  the  employer's 
lesser  sick  leave  certification 
requirements  may  be  imposed. 

§625.307    What  may  an  employer  do  if  it 
questions  the  adequacy  of  a  medical 
certification? 

(a)  If  an  employee  submits  a  complete 
certification  signed  by  the  health  care 
provider,  the  employer  may  not  request 
additional  information  from  the 
employee's  health  care  provider. 
However,  a  health  care  provider 
representing  the  employer  may  contact 
the  employee's  health  care  provider, 
with  the  employee's  permission,  for 
purposes  of  clarification  and 
authenticity  of  the  medical  certification. 

(1)  If  an  employee  is  on  FMLA  leave 
running  concurrently  with  a  workers' 
compensation  absence,  and  the 
provisions  of  the  workers'  compensation 
statute  permit  the  employer  or  the 
employer's  representative  to  have  direct 


contact  with  the  employee's  workers' 
compensation  health  care  provider,  the 
employer  may  follow  the  workers' 
compensation  provisions. 

(2)  An  employer  who  has  reason  to 
doubt  the  validity  of  a  medical 
certification  may  require  the  emplovee 
to  obtain  a  second  opinion  at  the 
employer's  expense.  Fending  receipt  of 
the  second  (or  third)  medical  opinion, 
the  employee  is  provisionally  entitled  to 
the  benefits  of  the  Act.  including 
maintenance  of  group  health  benefits.  If 
the  certifications  do  not  ultimately 
estabhsh  the  employee's  entitlement  to 
FMLA  leave,  the  leave  shall  not  be 
designated  as  FMLA  leave  and  may  be 
treated  as  paid  or  unpaid  leave  under 
the  employer's  established  leave 
policies.  The  employer  is  permitted  to 
designate  the  health  care  provider  to 
furnish  the  second  opinion,  but  the 
selected  health  care  provider  may  not  be 
employed  on  a  regular  basis  by  the 
employer.  See  also  §  825.305(a)(3). 

(b)  The  employer  may  not  regularly 
contract  with  or  otherwise  regularly 
utilize  the  services  of  the  health  care 
provider  furnishing  the  second  opinion 
unless  the  employer  is  located  in  an 
area  where  access  to  health  care  is 
extremely  limited  [e.g.,  a  rural  area 
where  no  more  than  one  or  two  doctors 
practice  in  the  relevant  specialty  in  the 
vicinity). 

(c)  It  the  opinions  of  the  employee's 
and  the  employer's  designated  health 
care  providers  differ,  the  employer  may 
require  the  employee  to  obtain 
certification  from  a  third  health  care 
provider,  again  at  the  employer's 
expense.  This  third  opinion  shall  be 
final  and  binding.  The  third  health  cart; 
provider  must  be  designated  or 
approved  jointly  by  the  employer  and 
the  employee.  The  employer  and  the 
employee  must  each  act  in  good  faith  to 
attempt  to  reach  agreement  on  \<  nom  to 
select  for  the  third  opinion  provider  If 
the  employer  does  not  attempt  in  good 
faith  to  reach  agreement,  the  employer 
will  be  bound  by  the  first  certification. 
If  the  employee  does  not  attempt  in 
good  faith  to  reach  agreement,  the 
employee  will  be  bound  by  the  second 
certification.  For  example,  an  employee 
who  refuses  to  agree  to  see  a  doctor  in  - 
the  specialty  in  question  may  be  failing 
to  act  in  good  faith.  On  the  other  hand, 
an  employer  that  refuses  to  agree  to  any 
doctor  on  a  list  of  specialists  in  the 
appropriate  field  provided  by  the 
employee  and  whom  the  employee  has 
not  previously  consulted  may  be  failing 
to  act  in  good  faith. 

(d)  The  employer  is  required  to 
provide  the  employee  with  a  copy  of  the 
second  and  third  medical  opinions, 
where  applicable,  upon  request  by  the 
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employ  se.  Requested  copies  are  to  be 
providf  d  within  two  business  days 
unless  I  ixtenuating  circumstances 
preveni  such  action. 

(e)  If  iie  employer  requires  the 
employ  ee  to  obtain  either  a  second  or 
third  o]  linion  the  employer  must 
reimbu  •se  an  employee  or  family 
membe  ■  for  any  reasonable  "out  of 
pocket'  travel  expenses  incurred  to 
obtain   lie  second  and  third  medical 
opinioi  s.  The  employer  may  not  require 
the  em  ilcyee  or  family  member  to  travel 
outside  normal  commuting  distance  for 
purpos  !s  of  obtaining  the  second  or 
third  m  sdical  opinions  except  in  very 
unusua  circumstances. 

(f)  In  circumstances  when  the 
emplo)  ee  or  a  family  member  is  visiting 
in  anot  ler  country,  or  a  family  member 
resides  in  another  country,  and  a  serious 
health  ( londition  develops,  the  employer 
shall  a{  cept  a  medical  certification  as 
well  as  second  and  third  opinions  from 
a  health  care  provider  who  practices  in 
that  country. 
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Under  what  circumstances  may 
emplbyer  request  subsequent 
recertifitations  of  medical  conditions? 

(a)  F(  ir  pregnancy,  chronic,  or 

t/long-term  conditions  under 
supervision  of  a  health  care 
(as  defined  in 
4(a){2Kii),  (iii)or(iv)).an 
may  request  recertification  no 
often  than  every  30  days  and  only 
with  an  absence  by  the 
unless: 
circumstances  described  by  the 
certification  have  changed 
(e.g.,  the  duration  or 
of  absences,  the  severity  of 
ion,  complication.^);  or 
employer  receives  infcnnation 
ts  doubt  upon  the  employee's 
a  son  for  the  absence. 
If  the  minimum  duration  of  the 
jI  incapacity  specified  on  a 
ration  furnished  by  the  health 
ider  is  more  than  30  days,  the 
er  may  not  request  recertification 
at  minimum  duration  has  passed 
Dne  of  the  conditions  set  forth  in 
agn  ph  (c)(1),  (2)  or  (3)  of  this  section 


F)r 


FMLA  leave  taken 
ttently  or  on  a  reduced  i«:ave 

basis,  the  employer  may  not 
recertification  in  less  than  the 
im  period  specified  on  the 

ion  as  necessary  for  such  leave 
treatment)  vuile.ss  one  of  the 
ons  set  forth  in  paragraph  (c)(1). 

of  this  section  is  met. 

circumstances  not  covered  by 
phs  (a)  or  (b)  of  this  section,  an 
sr  may  request  recertification  at 


lie 


uc  ing 


(I) 
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any  reasonable  interval,  but  not  more 
often  than  every  30  days,  unless: 

(1)  The  employee  requests  an 
extension  of  leave; 

(2)  Circumstances  described  by  the 
previous  certification  have  changed 
significantly  [e.g.,  the  duration  of  the 
illness,  the  nature  of  the  ilbiess, 
complications);  or 

(3)  The  employer  receives  information 
that  casts  doubt  upon  the  continuing 
validity  of  the  certification. 

(d)  The  employee  must  provide  the 
requested  recertification  to  the  employer 
within  the  time  frame  requested  by  the 
employer  (which  must  allow  at  least  15 
calendar  days  after  the  employer's 
request),  unless  it  is  not  practicable 
under  the  particular  circumstances  to  do 
so  despite  the  employee's  diligent,  good 
faith  efforts. 

(e)  Any  recertification  requested  by 
the  employer  shall  be  at  the  employee's 
expense  unless  the  employer  provides 
otherwise.  No  second  or  third  opinion 
on  recertification  may  be  required. 

§  825.309  What  notice  may  an  employer 
require  regarding  an  employee's  intent  to 
return  to  wcr1(7 

(a)  An  employer  may  require  an 
employee  on  FMLA  leave  to  report 
periodically  on  the  employee's  status 
and  intent  to  return  to  work.  The 
employer's  policy  regarding  such 
reports  may  not  be  discriminatory  and 
must  take  into  account  all  of  the 
relevant  facts  and  circumstances  related 
to  the  individual  employee's  leave 
situation. 

(b)  If  an  employee  gives  unequivocal 
notice  of  intent  not  to  return  to  work, 
the  employer's  obligations  under  FML.\ 
to  maintain  health  l^neRfs  (subject  to 
COBRA  requirements)  and  to  restore  the 
employee  cease.  However,  these 
obligations  continue  if  an  employes 
indicates  he  or  she  may  be  unable  to 
retiu-n  to  work  but  expresses  a 
continuing  desire  to  do  so. 

(c)  It  may  be  necessary  for  an 
employee  to  take  more  leave  than 
originally  anticipated.  Conversely,  an 
employee  may  discover  after  beginning 
leave  that  tlie  circumstances  have 
changed  and  the  amount  of  leave 
originally  anticipated  is  no  longer 
necessary.  An  employee  may  not  be 
required  to  take  more  FMLA  leave  than 
necessary  to  resolve  the  circumstance 
that  precipitated  the  need  for  leave.  In 
both  of  these  situations,  the  employer 
may  require  that  the  employee  provide 
the  employer  reasonable  notice 
(j.e.,within  two  business  days)  of  the 
changed  circumstances  where 
foreseeable.  The  employer  may  also 
obtain  information  on  such  changed 


circumstances  through  requested  status 
reports. 

§  825.31 0    Under  what  circumstances  may 
an  employer  require  that  an  employee 
submit  a  medical  certiflcation  that  the 
employee  is  able  (or  unable)  to  return  to 
work  (i.e., a 'fltnass-for-duty "  report)? 

(a)  As  a  condition  of  restoring  an 
employee  whose  FMLA  leave  was 
occasioned  by  the  employee's  own 
serious  health  condition  that  made  the 
employee  unable  to  perform  the 
employee's  job,  an  employer  may  have 
a  uniformly-applied  policy  or  practice 
that  requires  all  similarly-situated 
employees  (i.e.,  same  occupation,  same 
serious  health  condition)  who  take  leave 
for  such  conditions  to  obtain  and 
present  certification  ft-om  the 
employee's  health  care  provider  that  the 
employee  is  able  to  resume  work. 

(b)  If  State  or  local  law  or  the  terms 
of  a  collective  bargaining  agreement 
govern  an  employee's  return  to  work, 
those  provisions  shall  be  applied. 
Similarly,  requirements  under  the 
Aniericans  with  Disabilities  Act  (ADA) 
that  any  retum-to-work  physical  be  job- 
related  and  consistent  with  business 
necessity  apply.  For  example,  an 
attorney  could  not  be  required  to  subnut 
to  a  medical  examination  or  inquiry  just 
because  her  leg  had  been  amputated. 
The  essential  functions  of  an  attorney '.s 
job  do  not  require  use  of  both  legs; 
therefore  such  an  inquiry  would  not  be 
job  related.  An  employer  may  require  a 
warehouse  laborer,  whose  back 
impairment  affects  the  ability  to  lift,  tu 
be  examined  by  an  orthopedist,  but  may 
not  require  this  employee  to  submit  to 
an  HIV  test  where  the  test  is  not  related 
to  either  the  essential  functions  of  his/ 
her  job  or  to  his/her  impairment. 

(c)  An  employer  may  seek  fitness-fcii- 
duty  certification  only  with  regard  to 
the  particular  health  condition  that 
caused  the  employee's  need  for  FMLA 
leavp.  The  certification  itself  need  only 
be  a  simple  statement  of  an  employee's 
ability  to  return  to  work.  A  health  care 
provider  employed  by  the  employer 
may  contact  the  employee's  health  ere 
provider  with  the  employee's 
permission,  for  purposes  of  clarification 
of  the  employee's  fitness  to  return  to 
work.  No  additional  information  may  be 
acquired,  and  clarification  may  be 
requested  only  for  the  serious  health 
condition  for  which  FMLA  leave  was 
taken.  The  employer  may  not  delay  the 
employee's  return  to  work  while  contail 
with  the  health  care  provider  is  being 
made. 

(d)  The  cost  of  the  certification  shall 
be  borne  by  the  employee  and  the 
employee  is  not  entitled  to  be  paid  for 


the  time  or  travel  costs  speot  in 
acquiring  the  certification. 

(e)  The  notice  that  empJo3rers  are 
required  to  give  to  each  employee  giving 
notic-e  of  the  need  for  FMLA  leax-e 
regarding  their  FMLA  rights  and 
obligations  (see  §825.301)  shall  advise 
the  employee  if  the  employer  will 
require  fitness-for-duty  certification  to 
return  to  work.  If  the  employer  has  a 
handbook  explaining  employment 
policies  and  benefits,  the  handbook 
should  explain  the  employer's  general 
policy  regarding  any  requirement  for 
fitness-for-duty  certification  to  ntxan  lo 
work.  Specific  notice  shall  also  be  given 
to  any  cii>p!oyee  from  whom  fitness-for- 
duty  ct- rtilicxition  will  be  required  either 
at  the  time  notice  of  the  need  for  leave 
is  given  or  immediately  after  leave 
commences  and  the  employer  is  advised 
of  the  medical  circumstances  requiring 
the  leave,  unless  the  employee's 
condition  changes  frrjm  one  that  did  not 
previously  require  certification  pumiant 
to  the  employer's  practice  or  policy.  No 
second  or  third  fitness-for-duty 
certification  may  be  required. 

(f)  An  employer  may  delay  restoration 
to  employment  until  an  employve 
submits  a  required  fitness-for-duty 
certification  unless  the  employer  has 
failed  to  provide  the  notices  required  in 
paragraph  (c)  cf  this  section. 

(g)  An  employer  is  not  entitled  to 
certification  of  fitness  to  return  to  duty 
when  the  employee  takes  intermittent 
leave  as  described  in  §825.203. 

(h)  When  an  employee  is  unable  to 
return  to  work  after  F^fL.'^  leave 
b<!cause  of  the  continuation;  recurrencp. 
or  onset  of  the  employee's  or  family 
member's  serious  health  condition, 
thereby  preventing  the  employer  from 
recovering  its  share  of  health  benefit 
premium  payments  made  on  the 
employee's  behalf  during  a  period  of 
unpaid  FMLA  leave,  the  employer  n)..y 
require  medical  certification  of  thi^ 
employee's  or  the  family  raembrrV 
serious  health  condition.  (St-e 
§a25.213{a)(3).)  Tf.e  cost  oflhti 
rertilicafiun  sholl  be  borne  by  t.^n- 
I  mployee  and  the  employee  is  not 
tntitJed  to  be  paid  for  the  time  or  travel 
i.osts  spent  in  acquiring  the 
f^jirtifi  cation. 

§  825.31 1    What  ^appens  if  ai  empioyee 
fails  to  &sfisty  tt>e  medvcai  centfrcafion  and/ 
or  re  setif ication  requirements? 

(a)  In  the  case  of  foresef>abIe  Ictave.  an 
«  n,p!oy«r  may  delay  the  taking  of  FMIJ\ 
loc-  ve  to  an  employee  who  fails  to 
prr  vide  timely  certiScation  after  b«inR 
fi  qiiested  by  the  employer  to  himish 
such  certification  ( i.e.,  within  15 
calendar  davs.  if  practicable),  until  iht* 
required  cf  rtifirntion  is  pmvitJed 


(b)  When  the  need  for  leave  is  not 
foreseeable,  or  in  the  case  of 
recertification,  an  employee  must 
provide  certification  (or  recertification) 
v^ithin  the  time  frame  requested  by  the 
employer  (which  must  allow  at  least  15 
days  after  the  employer's  request)  or  as 
soon  as  reasonably  possible  under  the 
particular  facts  and  circmnstaaces.  In 
the  case  of  a  medical  emergency,  it  may 
not  be  practicable  for  an  employee  to 
provide  the  required  certification  within 
15  calendar  days.  If  an  employee  fails  to 
provide  a  medical  certification  within  a 
reasonable  time  under  the  pertinent 
circumstances,  the  employer  may  delay 
the  employee's  continuatjur,  of  FMLA 
leave.  If  theemployreenevei  produces 
the  certification,  the  leave  i.s  not  FMLA 
leave. 

(c)  When  requested  by  the  e.mployer 
pursuant  to  a  uniformly  applied  policy 
for  similarly-situated  employees,  the 
employee  must  provide  medical 
certification  at  the  time  the  employee 
seeks  reinstatement  at  the  end  of  FMLA 
leave  taken  for  the  employee's  serious 
health  condition,  that  the  employee  is 
fit  for  duty  and  able  to  return  to  work 
(see  §825. 3 10(a))  if  the  employer  has 
provided  the  required  notice  (see 
§  823.301(c);  the  employer  may  delay 
restoration  until  the  certification  is 
provided.  In  tbis  situation,  unless  the 
employee  provides  either  a  fitness-for- 
duty  certification  or  a  new  medical 
certification  for  a  serious  health 
condition  at  the  time  FMLA  leave  is 
concluded,  the  employee  may  b«; 
terminated.  See  also  §  325.21 3(a)i3). 

§  825312    Under  what  circumstances  may 
a  covered  ernptoyef  refuse  to  provide  FIWLA 
leave  or  rtsinstatemeni  to  etlgibie 
employees? 

(o)  If  an  employee  fails  to  give  ti.Tiely 
advance  notice  when  the  need  for 
FMLf  leave  is  foreseeable,  the  e.mploy  er 
may  dehy  the  Taking  of  F\fLA  l«-.-;  vri 
until  :m  days  after  the  date  the 
rrr.cloyr-o  pro\'idos  nntici?  to  the 
employer  nf  the  need  for  FMLA  Ifavp 
(.Spe§825  :i02.) 

(b)  If  an  employt*.-  fail.s  lo  pruvjdf  in 
a  timely  manner  a  requested  meiiic.il 
certificatio-i  to  substantiate  the  need  for 
FML.\  leave  due  to  a  serious  health 
csindition,  an  employer  n:av  delay 
rctnf  nuation  of  FMLA  leave  until  an 
employee  submits  the  csrtifirate.  {Sev 
(«§  825.305  and  825.310.)  If  the 
imploy»«  never  produces  the 

t  e.-lificition,  the  leave  js  not  FML.'V 
leave. 

(c)  If  an  employee  f.jils  to  provide  a 
requestefl  fitness-for-duty  certification 
to  return  to  work,  an  employer  may 
delay  restoration  until  the  employee 


submits  the  certificate.  (See  §§825.309 
and  825.310.) 

(d)  An  employee  has  no  greater  right 
to  reinstatement  or  to  other  benefits  and 
conditions  of  employment  than  if  the 
employee  had  been  continuously 
employed  during  the  FMLA  leave 
period.  Thus',  an  employee's  rights  to 
continued  leave,  maintenance  of  health 
benefits,  and  restoration  cease  under 
FMLA  if  and  when  the  employment 
relationship  terminates  (e.g.,  layufT), 
unless  that  relationship  continues,  fur 
example,  by  the  employee  remaining  on 
pa/d  FMLA  leave.  If  the  employee  is 
recalled  or  otherwise  re-employed,  an 
eligible  employee  is  immediately 
entitled  to  hirther  FMLA  leave  ff.r  an 
FMLA -qualifying  reason.  An  employer 
must  be  able  to  show,  when  an 
employee  requests  restoration,  tha-  thi^ 
employee  would  not  otherwise  ha»-e 
been  employed  if  leave  had  not  brrn 
taken  in  order  to  deny  restoration  fn 
employment.  (See  §825.216.) 

(e)  An  employer  may  retjuire  an 
employee  on  F\4LA  leave  to  report 
periodically  on  the  employee's  status 
and  intention  to  return  to  work.  (Set* 
§825  309.)  If  an  employee 
unequivocally  advises  the  employer 
either  before  or  during  the  faking  of 
leave  that  the  employee  does  not  inti^nct 
to  re'Lim  to  work,  and  the  employ  n.rnf 
relationship  is  terminated,  the 
employee's  entitlement  to  ccntiniuid 
leave,  maintenance  of  he.ilth  bcnentn. 
and  n'storation  ceases  unless  the 
empluxTnr.Mt  relationship  continuw,  fnr 
example,  by  the  employee  rem.iininji  c.n 
paid  leave:  An  employee  may  not  l«» 
required  to  liie  more  leave  than 
necetsary  to  .addre?s  the  tirc^I.^J^f.■jntf•^ 
forwhic;h  Ifdve  was  takf.n.  If  fhp 
employee  is  dhle  to  return  lo  woik 
earlier  than  anticipnlcd,  the  emplcvf  <! 
shall  provide  the  employer  two  bi»"^)ne*^ 
days  nnticp  w  here  feasible;  the 
empiovf^r  is  rec,:'ired  to  resto.-x;  th« 
emplnvfe  on(  e  stich  notice  is  giv.-ir  i  i 
where  surh  y.rinr  notice  viras  not 
feasible. 

(f)  -An  en.pkner  may  deny  restcird?j!.)> 
to  rrr.ph-y7T><  nt.  but  not  the  fakir..::  oi 
FMLA  U'HM  and  the  maintenann-  i.f 
hr  ?lfh  l!;'npfi;«^,  to  an  elipble  empliv,.  , 
oriy  unli'r  tJie  terms  of  the  'key 
employee'  rx(:;npfion.  IV'nial  of 
reinsfafem>"i'.t  must  be  necessary  f.- 
pre\  ent  "substantia!  ar.d  yrievnus 
economic  injury"  to  the  employ^'r'.s 
opc^^fions  The  employnr  must  nnJify 
thf  e.MipIuyee  of  the  employee's  status  u:^ 
a  "key  emploxee"  and  of  the  employ  ir's 
inti'nt  to  nr:-,y  reinstatement  on  thi-.t 
hasis  when  the  employer  m.-^kcs  fhtrse. 
determinatior.s.  If  leave  h.ns  .started,  the 
emp!«\v<  p  rniisJ  be  given  a  reason.iMe 
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§825.220.) 
employee  who  fraudulently 
leave  from  an  employer 
J  by  FMLA's  job 
naintenance  of  health 
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;  ions. 

has  a  uniformly- 
governing  outside  or 
employment,  such  a 
to  apply  to  an 
on  FMLA  leave.  An 
;h  does  not  have  such  a 
deny  benefits  to  which 
entitled  under  FMLA  on 
__  the  FMLA  leave  was 
c  btained  as  in  paragraph 


opportunity 
so  notified.  (S 

(g)An       _ 
obtains  FMLA 
is  not  protecte  i 
restoration  or 
benefits  provi 

(h)  If  the  embloye 
applied  pclic) 
supplemental 
policy  may  continue 
employee  w 
employer  whi 
policy  may 
an  employee 
this  basis  unless 
fraudulently 
(g)  of  this  section 

Subpart  D— V  hat  Enforcement 
Mechanisms  Does  FMLA  Provide? 

§  825.400    Whit  can  employees  do  who 
believe  that  the  ir  rights  under  FMLA  have 
been  violated? 

(a)  The  emj  loyee  has  the  choice  of: 

(1)  Fihng,  or  having  another  person 
file  on  his  or  ler  behalf,  a  complaint 
with  the  Seer  itary  of  Labor,  or 

(2)  Filing  a  arivate  lawsuit  pursuant 
to  section  10>  of  FMLA. 

(b)  If  the  en  iployee  files  a  private 
lawsuit,  it  mi  st  be  filed  within  two 
years  after  th(  i  last  action  which  the 
employee  coi  tends  was  in  violation  of 
the  Act,  or  th  -ee  years  if  the  violation 
was  willful. 

(c)  If  an  employer  has  violated  one  or 
more  provisi  ins  of  FMLA,  and  if 
justified  by  t]  le  facts  of  a  particular  case, 
an  employee  may  receive  one  or  more 
of  the  follow  ng:  wages,  employment 
benefits,  or  o  her  compensation  denied 
or  lost  to  sue  1  employee  by  reason  of 
the  violation  or,  where  no  such  tangible 
loss  has  occu  rred,  such  as  when  FMLA 
leave  was  un  awfully  denied,  any  actual 
monetary  los  i  sustained  by  the 
employee  as  a  direct  result  of  the 
violation,  su  :h  as  the  cost  of  providing 
care,  up  to  a  sum  equal  to  12  weeks  of 
wages  for  th«  employee.  In  addition,  the 
employee  mi  ly  be  entitled  to  interest  on 
such  sum.  a  Iculated  at  the  prevailing 
rate.  An  amc  unt  equalling  the  preceding 
sums  may  al  >o  be  awarded  as  liquidated 
damages  un!  ;ss  such  amount  is  reduced 
by  the  court  jeeause  the  violation  was 
in  good  faiti  and  the  employer  had 
reasonable  g  rounds  for  believing  the 
employer  ha  d  not  violated  the  Act. 
When  appro  priate.  the  employee  may 
also  obtain  i  ppropriate  equitable  reUef, 
such  as  emp  loyment,  reinstatement  and 
promotion.  Vhen  the  employer  is  found 
in  violation  the  employee  may  recover 
a  reasonable  attorney's  fee,  reasonable 
expert  witm  ss  fees,  and  other  costs  of 
the  action  h  om  the  employer  in 
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addition  to  any  judgment  awarded  by 
the  court. 

§  825.401    Where  may  an  employee  file  a 
complaint  of  FMLA  violations  with  the 
Federal  government? 

(a)  A  complaint  may  be  filed  in 
person,  by  mail  or  by  telephone,  with 
the  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
U.S.  Department  of  Labor.  A  complaint 
may  be  filed  at  any  local  office  of  the 
Wage  and  Hour  Division;  the  address 
and  telephone  number  of  local  offices 
may  be  found  in  telephone  directories. 

(b)  A  complaint  filed  with  the 
Secretary'  of  Labor  should  be  filed 
within  a  reasonable  time  of  when  the 
employee  dibcovers  that  his  or  her 
FMLA  rights  have  been  violated.  In  no 
event  may  a  complaint  be  filed  more 
than  two  years  after  the  action  which  is 
alleged  to  be  a  violation  of  FMLA 
occurred,  or  three  years  in  the  case  of 
a  willful  violation. 

(c)  No  particular  form  of  complaint  is 
required,  except  that  a  complaint  must 
be  reduced  to  writing  and  should 
include  a  full  statement  of  the  acts  and/ 
or  omissions,  with  pertinent  dates, 
which  are  believed  to  constitute  the 
violation. 

§  825.402    How  is  an  employer  notified  of  a 
violation  of  the  posting  requirement? 

Section  825.300  describes  the 
requirements  for  covered  employers  to 
post  a  notice  for  employees  that 
explains  the  Act's  provisions.  If  a 
representative  of  the  Department  of 
Labor  determines  that  an  employer  has 
committed  a  willful  violation  of  this 
posting  requirement,  and  that  the 
imposition  of  a  civil  money  penalty  for 
such  violation  is  appropriate,  the 
representative  may  issue  and  serve  a 
notice  of  penalty  on  such  employer  in 
person  or  by  certified  mail.  Where 
service  by  certified  mail  is  not  accepted, 
notice  shall  be  deemed  received  on  the 
date  of  attempted  delivery.  Where 
service  is  not  accepted,  the  notice  may 
be  served  by  regular  mail. 

§  825.403    How  may  an  employer  appeal 
the  assessment  of  a  penalty  for  willful 
violation  of  the  posting  requirement? 

(a)  An  employer  may  obtain  a  review 
of  the  assessment  of  penalty  from  the 
Wage  and  Hour  Regional  Administrator 
for  the  region  in  which  the  alleged 
violation(s)  occurred.  If  the  employer 
does  not  seek  such  a  review  or  fails  to 
do  so  in  a  timely  manner,  the  notice  of 
the  penalty  constitutes  the  final  ruling 
of  the  Secretary  of  Labor. 

(b)  To  obtain  review,  an  employer 
may  file  a  petition  with  the  Wage  and 
Hour  Regional  Administrator  for  the 
region  in  which  the  alleged  violations 


occurred.  No  particular  form  of  petition 
for  review  is  required,  except  that  the 
petition  must  be  in  wrriting,  should 
contain  the  legal  and  factual  bases  for 
the  petition,  and  must  be  mailed  to  the 
Regional  Administrator  within  15  days 
of  receipt  of  the  notice  of  penalty.  The 
employer  may  request  an  oral  hearing 
which  may  be  conducted  by  telephone. 

(c)  The  decision  of  the  Regional 
Administrator  constitutes  the  final  order 
of  the  Secretary. 

§  825.404    What  are  the  consequences  of 
an  employer  not  paying  the  penalty 
assessment  after  a  final  order  is  issued? 

The  Regional  Administrator  may  seek 
to  recover  the  unpaid  penalty  pursuant 
to  the  Debt  Collection  Act  (DCA),  31 
U.S.C.  3711  et  seq.,  and,  in  addition  to 
seeking  recovery  of  the  unpaid  final 
order,  may  seek  interest  and  penalties  as 
provided  under  the  DCA.  The  final 
order  may  also  be  referred  to  the 
Solicitor  of  Labor  for  collection.  The 
Secretary  may  file  suit  in  any  court  of 
competent  jurisdiction  to  recover  the 
monies  due  as  a  result  of  the  unpaid 
final  order,  interest,  and  penalties. 

Subpart  E— What  Records  Must  Be 
Kept  to  Comply  With  the  FMLA? 

§  825.500    What  records  must  an  employer 
keep  to  comply  with  the  FMLA? 

(a)  FMLA  provides  that  covered 
employers  shall  make.  keep,  and 
preserve  records  pertaining  to  their 
obligations  under  the  Act  in  accordance 
with  the  recordkeeping  requirements  of 
section  11(e)  of  the  Fair  Labor  Standards 
Act  (FLSA)  and  in  accordance  with 
these  regulations.  FMLA  also  resUicts 
the  authority  of  the  Department  of  Labor 
to  require  any  employer  or  plan,  fund  or 
program  to  submit  books  or  records 
more  than  once  during  any  12-month 
period  unless  the  Department  has 
reasonable  cause  to  believe  a  violation 
of  the  FMLA  exists  or  the  DOL  is 
investigating  a  complaint.  These 
regulations  establish  no  requirement  for 
the  submission  of  any  records  unless 
specifically  requested  by  a  Departmental 
official. 

(b)  Form  of  records.  No  particular 
order  or  form  of  records  is  required. 
These  regulations  establish  no 
requirement  that  any  employer  revise  its 
computerized  payroll  or  personnel 
records  systems  to  comply.  However, 
employers  must  keep  the  records 
specified  by  these  regulations  for  no  less 
than  three  years  and  make  them 
available  for  inspection,  copying,  and 
transcription  by  representatives  of  the 
Department  of  Labor  upon  request.  The 
records  may  be  maintained  and 
preserved  on  microfilm  or  other  basic 
source  document  of  an  automated  data 


processing  memory  provided  ths-l 
fideqiiafe  projection  or  viev.ing 
rquipn;ent  is  available,  that  the 
reproductions  are  clear  ami  idf-nfirisblr- 
by  date  or  pay  period,  and  that 
cxten^^ons  or  tr;:nscriptions  of  the 
information  required  herein  can  he  end 
are  made  available  upon  npqupsf . 
Records  kepi  in  computer  form  ir.;;.st  b«- 
made  available  for  transniptinn  or 
copying. 

(c)  Item!,  requintd.  Covc-rtvJ  empli)\i>r> 
v.ho  have  eHgible  p.mploj'f>»»s  murt 
maintain  records  that  m;:.s1  disr  J;ir»'fhf 
foHowing: 

(1)  Basic  payroll  and  identifyi.ij> 
emploje**  da!a,  including  namR, 
address,  and  ocniparion;  rate  cr  ha^ is  of 
pay  and  terms  of  compensstion:  daily 
and  w«vk!y  hou.'s  worked  per  pav 
period:  additions  to  or  deduction's  fntm 
wag«>s:  and  total  compensation  paid. 

(2)  Dales  FMLA  leave  is  lakfn  by 
I'M1j\  eligible  employees  (eg.,  avai!abl»- 
from  time  records,  requubts  for  Iftave, 
etc.,  if  .so  designated].  Leave  must  be 
ilcsignated  in  rttcords  as  F}.'\JK  loavp; 
kave  so  designated  may  not  inchide 
leave  require*!  under  Statp  law  or  an 
••mployer  plan  which  is  not  also  r.m-pn^d 
by  FMLA. 

(3)  If  FMLA  leave  is  taken  by  t.Jjgiblp 
jimployees  \n  intnrpments  of  lesis  than 

f JIM?  full  day,  the  hours  of  the  lo.-»ve. 

(4)  Copies  of  employee  notii*^  of 
l(!3ve  furnished  to  thr  employer  ur,i\i'i 
I'MLA.  if  in  writing,  and  rnpies  of  pJI 
general  and  specific  wriilen  nolires 
fjjven  to  employees  as  roquire*!  under 
ITVILA  and  these  regulaticms  (sfe 
S825.301fr)).  Copies  may  he  maintaim;<i 
in  employee  personnel  files. 

(5)  Any  documents  (incliMling  written 
;md  eletironic  records)  describing 
employee  benefits  cr  employer  poHtif 
find  practices  reganling  the  tHkinq  of 
|wid  and  unpaid  leaves. 

(fi)  Premium  pKymerts  of  emplnytf 
benefits. 

(7)  Ret^nls  of  any  dispute  bef  wee n 
the  employer  and  an  eligible  employet? 
reganlinj^  designation  of  leave  as  FMLA 
leave,  ini  iudingany  written  statement 
from  Iht  employer  or  employee  of  the 
reasons  lor  the  design;:!;<!n  nni)  fnr  the 
disfjgree.ment. 

(d)  Coven^d  employers  with  nn 
eligible  employees  mi;s?  nl.^infai^  fke 
ret  (irds  set  forth  in  pamgraph  U  )fl) 
aljove. 

(o)  Cfiwretf  employers  in  a  joint 
I'uiplDymenf  situation  f.vr.-«?a2.'j.lOh) 
must  keep  all  the  records  nH^uircil  by 
p.-iragraph  (c)  of  this  s<;ilion  with 
rpspeiTt  to  nny  primarj'  employees,  ;i)nf 
must  keep  the  retards  retjuirod  by 
paragraph  (cKl)  with  n'speei  to  .jny 
setoiulary  emplov»>es. 


(f)  If  FMLA -eligible  employees  are  not 
sebject  to  FLSA's  recordkeeping 
regulations  for  purposes  of  minimum 
wage  or  overtime  compliance  [i.e.,  not 
covered  by  or  exempt  from  FLSA).  an 
employer  need  not  keep  a  record  of 
actual  houis  worked  (as  otherwise 
required  under  WS.\,  29  CFR 
5'!b.2(a)(7)j,  providrd  that: 

(1)  eligibility  for  FMLA  leave  is 
presumed  for  any  employe*;  who  has 
been  employed  for  at  least  12  month.s; 
and 

(2)  with  respecl  to  employees  who 
take  FMLA  leave  intermittently  or  en  a 
reduced  leave  schedule,  the  employer 
and  employee  agree  on  the  pm.ployee's 
normal  schedule  or  average  hours 
worked  each  week  anu  reduce  their 
»jZ.T=enie.i!  to  a  wriflcn  record 
maintained  in  accordance  with 
p;»ragf  3ph  fb)  of  ihis  secliqn. 

(p)  Kei  ords  and  dfttTiments  relating  to 
medical  certifications,  n^certificatinns  or 
mrdica!  histories  of  employees  or 
employees'  family  memb<rj ,  createii  for 
purposes  of  F\fLA,  shall  be  maintained 
as  tonfidential  medical  rec  ords  in 
.separate  files/records  from  the  usual 
personnel  files,  and  if  AD.A  is  al.so 
applicable,  such  retioids  sliall  be 
maint.-iined  in  confomiance  with  ADA 
t  onfidentiality  requirements  (see  2ft 
CFR  «i  1630.14(c)(1))  except  that: 

(1)  Supervisors  and  managers  may  b<- 
informed  regarding  netttssa."^' 
n-stricJions  on  the  work  or  dutiesi  ola« 
empIo}-ee  and  net  essary 
accommodations: 

(2)  First  aid  and  safety  ptsr.sonnel  may 
be  informed  (when  appropriate)  if  the 
empUsyees  physif  al  or  medical 
condition  might  require  emergent  y 
treatment;  and 

(3J  C,o\  ernme-'.t  o[fi»;ials  inve>.li,vi.'iting 
iumy.\\?s.ix:  with  FMLA  (or  olh«;r 
I)ertinc;>t  law)  shall  Ix;  provided 
n?levunt  information  upon  req»K:.st. 

Subpart  F— What  Special  Rules  Appiy 
to  Eroproyees  of  Schoots? 

§  825.600    To  whorn  do  ttte  sp^ctat  rules 
apply? 

(a)  Certain  s|i«h  itd  rulev  iipply  to 
employees  of  "local  ediiratitmal 
agencitis,"  including  puhlii-  school 
btwrds  and  elenienlary  itnt\  set  nndary 
schtujl.s  uudur  thcu  jur.s«iit.tii>!j,  and 
private  elcment.try  and  s4H:undar> 

s«  h(i(i!s.  The  spe(  i.i!  rules  do  xm%\  apply 
In  other  kinds  of  tidsirafidi^.d 
institutions,  siit  h  as  colleges  and 
univcisi'Ieb,  Iraiji'  si  h»  to  Is,  anil 
lin'schtK.Js. 

(b)  fvduration.'d  insfituf ions  uiv 

I  ovc>red  by  FMI-A  (and  these  special 
rules)  and  the  Act's  SO-empltiyee 
cnverape  fe,st  tines  no!  .ipjily.  The  i.su.jl 


requirements  for  employees  to  be 
"eligible"  do  apply,  however,  int  hithn:.^ 
employment  at  a  worksite  where  .-■}  leaM 
50  cmployct^s  an^  empic^ed  wiihii;  7.1 
mile^.  F-^or  example,  empJoypes  of  a  r.ji..! 
st.hoo.l  wouM  not  be  eligible  for  TVLLA 
leave  if  ;he  school  has  fewer  thjn  .■it) 
employpos  and  there  are  no  other 
schcK.Is  un<ier  the  jurisdicricn  of  the 
same  employer  (usually,  a  ft  hot.!  Ixii-.ril) 
within  75  rr.iles. 

(c)  The  spei  ial  niies  aJTect  the  t;-.ki!.g 
tif  inf(?rn-;i!;(  nt  leave  or  le.-jvc  on  a 
reduced  leave  schedule,  or  leave  thaj 
the  end  of  an  academic  term  (semevfer). 
by  inhf.auiiiinal  employees. 
"Instaitlio.^al  employe- s"  ere  thi:se 
whose  princ  ip^d  fimcticn  is  to  teach  .-jiul 
inrtruct  st.idcj.ts  in  a  class,  a  small 
group,  or  an  ir.dividua!  setting  Tbi-- 
term  iucludes  nut  only  teachers,  but  i.Ni. 
athletic  coaches,  driving  injtruilcis, 
and  spe<  ial  eiiiication  as.'-istanfs  sui  h  a^ 
signers  for  the  hearing  impaired.  It  tloi  s 
not  iiit  !udi>,  ;md  the  special  ndes  d'j  net 
apply  to,  teacher  assistants  or  sides  who 
do  ntit  have  as  their  principal  job  at  tiwl 
teaching  or  instructing,  nor  does  if 
include  auxiliary  peri;onneI  suf;b  :n 
counsRiors,  ps\  chologists,  or  curriculon. 
speciali.-.t.s.  It  also  docs  not  inclmle 
t  i^feferia  workers,  maintenance  worlcj^.. 
or  bus  firivers. 

(d)  .Spei:ial  rules  which  apply  to 
rcstorrition  to  an  equivalent  pt>sitioa 
applj  to  .Til  employees  of  Iot:iil 
t^ducotirin.Tl  agentii's. 

§  825.601  What  rimrtatioos  apply  to  the 
taking  ot  rntermmenl  leave  or  teawe  on  a 
re<}uced  leave  schedule? 

(a)  J^.-jve  taken  for  a  period  that  imils 
vviih  the  sihool  yiarand  Inigins  thi,-  n«i.\: 
si^mestcr  is  leave  taken  consecutively 
rather  than  intermittently.  The  period 
iluriiig  the  suinn.or  vat  atiun  when  the 
employee  would  not  have  been  n-quirwl 
If)  n-port  for  duty  is  not  counted  agaii.irf 
the  employee's  FML,^  li^uve  cntitleinen! 
An  instnitnional  employee  who  is  tm 
r-'ML^  leavt'  st  the  end  of  the  srhr.ol 
\earmusJ  h»^  provided  vvi:h  any  !>•'!;l■^ll^ 
over  the  su-iimer  vacation  that 
einployei-s  would  normally  rc<  eive  if 
they  hat!  Xmin  working  ;;!  the  ei'.d  of  fliC 
SI  h()u!  year. 

(1)  If  an  eligible  instnittional 
employee  n"tnls  infermilJonf  li;.;V!  m 
l<  a\e  on  a  retlutx'd  Iiiiuc  srhetlidc  lo 
I  are  for  a  fannly  membt>r,  or  for  the 
employic's  own  serious  health 
I  ond;!;t)n,  which  is  foresettable  b.sitl  n  i 
planned  nifdicnl  trt^atjiicnt,  and  the 
employ  iH-  vvoiiltl  be  on  leave  for  niijr.' 
Ihan  2U  penent  of  the  total  n  amber  ot 
working  day!*  <'ver  the  period  the  ItiaiC 
would  extent!,  the  empioyi;r  may 
retjt.in-  the  employee  to thotiset;;:!.!  i 
In: 
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temporarily  to  an 
alternative  position  for  which 
is  qualified,  which  has 
y  and  benefits  and  which 
iccom  nodates  recurring  periods 
thanjdoes  the  employee's 


!  m<  re 


le  ive 


orks 


IT. 


(i)  Take  lea  ve 
of  a  particula  r 
the  duration 
or 

(ii)  Transfe^ 
available 
the  employe« 
equivalent 
better  ai 
of  leave 
regular  posit|on 

(2)  These 
involving 
working  day 
which  the 
if  an  instnicli 
normally  w 
needs  to  takf 
per  week  ov 
the  special 
Employees 
constitutes 
working  day  5 
would  not 
alternative 
particular 
blocks,  of 
the  first  day 
and  ending 
which  leave 
one  uninterfu 

(b)  If  an  i 
not  give 
FMI^  leave 
intermittent  y 
schedule 
employee  tc 
duration,  or 
alternative 
employer 
delay  the 
provision  is 


for  a  period  or  periods 
duration,  not  greater  than 
jf  the  planned  treatment; 
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riles 


;20 


;b(f 


'tine 


I  ules  apply  only  to  a  leave 
than  20  percent  of  the 
;  during  the  period  over 

extends.  For  example, 
lonal  employee  who 

five  days  each  week 
two  days  of  FMLA  leave 
a  period  of  several  weeks 
would  apply, 
ti  iking  leave  which 
percent  or  less  of  the 
diuing  the  leave  period 
subject  to  transfer  to  an 
piosition.  "Periods  of  a 
diration"  means  a  block,  or 
.-  beginning  no  earUer  than 
for  which  leave  is  needed 

later  than  the  last  day  on 
is  needed,  and  may  include 
.     pted  period  of  leave, 
r  structional  employee  does 
notice  of  foreseeable 
(see  §  825.302)  to  be  taken 
or  on  a  reduced  leave 
employer  may  require  the 
take  leave  of  a  particular 
.  to  transfer  temporarily  to  an 
•osition.  Alternatively,  the 
require  the  employee  to 
of  leave  until  the  notice 
met.  See  §825. 207(h). 

§  825.602    What  limitations  apply  to  the 
taking  of  leaye  near  the  end  of  an  academic 
term? 

(a)  There  are  also  different  rules  for 
instruction)  1  employees  who  begin 
leave  more  than  five  weeks  before  the 
end  of  a  tern,  less  than  five  weeks 
before  the  « nd  of  a  term,  and  less  than 
three  week! ;  before  the  end  of  a  term. 
Regular  ml  ss  apply  except  in 
circumstan  :es  when: 

(1)  An  in  jtructional  employee  begins 
leave  more  than  five  weeks  before  the 
end  of  a  tei  m.  The  employer  may 
require  the  employee  to  continue  taking 
leave  until  the  end  of  the  term  if— 

(i)  The  If  ave  will  last  at  least  three 
weeks,  and 

(ii)  The  e  mployee  would  return  to 
work  durir  g  the  three-week  period 
before  the  i  (nd  of  the  term. 

(2)  The  €  mployee  begins  leave  for  a 
purpose  ot  ler  than  the  employee's  own 
serious  hei  1th  condition  during  the  five- 
week  peric  d  before  the  end  of  a  term. 
The  emplo  yer  may  require  the  employee 


req  lired ; 


may 
ta  ung 


JMI 


to  continue  taking  leave  until  the  end  of 
the  term  if — 

(i)  The  leave  will  last  more  than  two 
weeks,  and 

(ii)  The  employee  would  return  to 
work  during  the  two-week  period  before 
the  end  of  the  term. 

(3)  The  employee  begins  leave  for  a 
purpose  other  than  the  employee's  own 
serious  health  condition  during  the 
three-week  period  before  the  end  of  a 
term,  and  the  leave  will  last  more  than 
five  working  days.  The  employer  may 
require  the  employee  to  continue  taking 
leave  until  the  end  of  the  term. 

(b)  For  purposes  of  these  provisions, 
"academic  term"  means  the  school 
semester,  which  typically  ends  near  the 
end  of  the  calendar  year  and  the  end  of 
spring  each  school  year.  In  no  case  may 
a  school  have  more  than  two  academic 
terms  or  semesters  each  year  for 
purposes  of  FMLA.  An  example  of  leave 
falling  within  these  provisions  would  be 
where  an  employee  plans  two  weeks  of 
leave  to  care  for  a  family  member  which 
will  begin  three  weeks  before  the  end  of 
the  term.  In  that  situation,  the  employer 
could  require  the  employee  to  stay  out     , 
on  leave  until  the  end  of  the  term. 

§  825.603    Is  all  leave  taken  during 
"periods  of  a  particular  duration"  counted 
against  the  FMLA  leave  entitlement? 

(a)  If  an  employee  chooses  to  take 
leave  for  "periods  of  a  particular 
duration"  in  the  case  of  intermittent  or 
reduced  schedule  leave,  the  entire 
period  of  leave  taken  will  count  as 
FMLA  leave. 

(b)  Li  the  case  of  an  employee  who  is 
required  to  take  leave  until  the  end  of 
an  academic  term,  only  the  period  of 
leave  until  the  employee  is  ready  and 
able  to  return  to  work  shall  be  charged 
against  the  employee's  FMLA  leave 
entitlement.  The  employer  has  the 
option  not  to  require  the  employee  to 
stay  on  leave  until  the  end  of  the  school 
term.  Therefore,  any  additional  leave 
required  by  the  employer  to  the  end  of 
the  school  term  is  not  counted  as  FMLA 
leave;  however,  the  employer  shall  be 
required  to  maintain  the  employee's 
group  health  insurance  and  restore  the 
employee  to  the  same  or  equivalent  job 
including  other  benefits  at  the 
conclusion  of  the  leave. 

§  825.604    What  special  rules  apply  to 
restoration  to  "an  equivalent  position?" 

The  determination  of  how  an 
employee  is  to  be  restored  to  "an 
equivalent  position"  upon  return  from 
FMLA  leave  will  be  made  on  the  basis 
of  "established  school  board  policies 
■     and  practices,  private  school  policies 
and  practices,  and  collective  bargaining 
agreements."  The  "established  policies' 


and  collective  bargaining  agreements 
used  as  a  basis  for  restoration  must  be 
in  writing,  must  be  made  known  to  the 
employee  prior  to  the  taking  of  FMLA 
leave,  and  must  clearly  explain  the 
employee's  restoration  rights  upon 
return  from  leave.  Any  established 
policy  which  is  used  as  the  basis  for 
restoration  of  an  employee  to  "an 
equivalent  position"  must  provide 
substantially  the  same  protections  as 
provided  in  the  Act  for  reinstated 
employees.  See  §  825.215.  In  other 
words,  the  policy  or  collective 
bargaining  agreement  must  provide  for 
restoration  to  an  "equivalent  position" 
with  equivalent  employment  benefits, 
pay,  and  other  terms  and  conditions  of 
employment.  For  example,  an  employee 
may  not  be  restored  to  a  position* 
requiring  additional  licensure  or 
certification. 

Subpart  G— How  Do  Other  Laws, 
Employer  Practices,  and  Collective 
Bargaining  Agreements  Affect 
Employee  Rights  Under  FMLA? 

§  825.700    What  If  an  employer  provides 
•  more  generous  benefits  than  required  by 
FMLA? 

(a)  An  employer  must  observe  any 
emplo>-ment  benefit  program  or  plan 
that  provides  greater  family  or  medical 
leave  rights  to  employees  than  the  rights 
established  by  the  FMLA.  Conversely, 
the  rights  established  by  the  Act  may 
not  be  diminished  by  any  employment 
benefit  program  or  plan.  For  example,  a 
provision  of  a  CBA  which  provides  for 
reinstatement  to  a  position  that  is  not 
equivalent  because  of  seniority  (e.g., 
provides  lesser  pay)  is  superseded  by 
FMLA.  If  an  employer  provides  greater 
unpaid  family  leave  rights  than  are 
afforded  by  FMLA,  the  employer  is  not 
required  to  extend  additional  rights 
afforded  by  FMLA.  such  as  maintenance 
of  health  benefits  (other  than  through 
COBRA),  to  the  additional  leave  period 
not  covered  by  FMLA.  If  an  employee 
takes  paid  or  unpaid  leave  and  the 
employer  does  not  designate  the  leave 
as  FMLA  leave,  the  leave  taken  does  not 
count  against  an  employee's  FMLA 
entitlement. 

(b)  Nothing  in  this  Act  prevents  an 
employer  from  amending  existing  leave 
and  employee  benefit  programs, 
provided  they  comply  with  FMLA. 
However,  nothing  in  the  Act  is  intended 
to  discourage  employers  from  adopting 
or  retaining  more  generous  leave 
policies. 

(c)(1)  The  Act  does  not  apply  to 
employees  under  a  collective  bargaining 
agreement  (CBA)  in  effect  on  August  5. 
1993,  until  February  5, 1994.  or  the  date 
the  agreement  terminates  (i.e.,  its 


expiration  date),  whichever  is  earlier. 
Thus,  if  the  CBA  contains  family  or 
medical  leave  benefits,  whether  greater 
or  less  than  those  under  the  Act,  such 
benefits  are  not  disturbed  until  the  Act's 
provisions  begin  to  apply  to  employees 
under  that  agreement.  A  CBA  which 
provides  no  family  or  medical  leave 
rights  also  continues  in  effect.  For  CBAs 
subject  to  the  Railway  Labor  Act  and 
other  CBAs  which  do  not  have  an 
expiration  date  for  the  general  terms, 
but  which  may  be  reopened  at  specified 
times,  e.g.,  to  amend  wages  and  benefits, 
the  first  time  the  agreement  is  amended 
after  August  5.  1993.  shall  be  considered 
the  termination  date  of  the  CBA.  and  the 
effective  date  for  FMLA. 

(2)  As  discussed  in  §  825.102(b),  the 
period  prior  to  the  Act's  delayed 
effective  date  must  be  considered  in 
determining  employer  coverage  and 
employee  eligibility  for  FMLA  leave. 

§  825.701     Do  State  laws  providing  family 
and  medical  leave  still  apply? 

(a)  Nothing  in  FMLA  supersedes  any 
provision  of  State  or  local  law  that 
provides  greater  family  or  medical  leave 
rights  than  those  provided  by  FMLA. 
The  Department  of  Labor  will  not. 
however,  enforce  State  family  or 
medical  leave  laws,  and  States  may  not 
enforce  the  FMLA.  Employees  are  not 
required  to  designate  whether  the  leave 
they  are  taking  is  FMLA  leave  or  leave 
under  State  law,  and  an  employer  must 
comply  with  the  appropriate 
(applicable)  provisions  of  both.  An 
employer  covered  by  one  law  and  not 
the  other  has  to  comply  only  with  the 
law  under  which  it  is  covered. 
Similarly,  an  employee  eligible  under 
only  one  law  must  receive  benefits  in 
accordance  with  that  law.  If  leave 
qualifies  for  FMLA  leave  and  leave 
under  State  law,  the  leave  used  counts 
against  the  employee's  entitlement 
under  both  laws.  Examples  of  the 
interaction  between  FMLA  and  State 
laws  include: 

(1)  If  State  law  provides  16  weeks  of 
leave  entitlement  over  two  years,  an 
employee  would  be  entitled  to  take  16 
weeks  one  year  under  State  law  and  12 
weeks  the  next  year  under  FMLA. 
Health  benefits  maintenance  under 
FMLA  would  be  applicable  only  to  the 
first  12  weeks  of  leave  entitlement  each 
year.  If  the  employee  took  12  weeks  the 
first  year,  the  employee  would  be 
entitled  to  a  maximum  of  12  weeks  the 
second  year  under  FMLA  (not  16 
weeks).  An  employee  would  not  be 
entitled  to  28  weeks  in  one  year. 

(2)  If  State  law  provides  half-pay  for 
employees  temporarily  disabled  because 
of  pregnancy  for  six  weeks,  the 
employee  would  be  entitled  to  an 


additional  six  weeks  of  unpaid  FMLA 
leave  (or  accrued  paid  leave). 

(3)  A  shorter  notice  period  under 
State  law  must  be  allowed  by  the 
employer  unless  an  employer  has 
already  provided,  or  the  employee  is 
requesting,  more  leave  than  required 
under  State  law 

(4)  If  State  law  provides  for  only  one 
medical  certification,  no  additional 
certifications  may  be  required  by  the 
employer  unless  the  employer  has 
already  provided,  or  the  employee  is 
requesting,  more  leave  than  required 
under  State  law. 

(5)  If  State  law  provides  six  weeks  of 
leave,  which  may  include  leave  to  care 
for  a  seriously-ill  grandparent  or  a 
"spouse  equivalent,"  and  leave  was 
used  for  that  purpose,  the  employee  is 
still  entitled  to  12  weeks  of  FMLA  leave, 
as  the  leave  used  was  provided  for  a 
purpose  not  covered  by  FMLA.  If  FMLA 
leave  is  used  first  for  a  purpose  also 
provided  under  State  law,  and  State 
leave  has  thereby  been  exhausted,  the 
employer  would  not  be  required  to 
provide  additional  leave  to  care  for  the 
grandparent  or  "spouse  equivalent.  ' 

(6)  If  State  law  prohibits  mandatory 
leave  beyond  the  actual  period  of 
pregnancy  disability,  an  instructional 
employee  of  an  educational  agency 
subject  to  special  FMLA  rules  may  not 
be  required  to  remain  on  leave  until  the 
end  of  the  academic  term,  as  permitted 
by  FMLA  under  certain  circum.stances. 
(See  Subpart  F  of  this  part.) 

§  825.702    How  does  FMLA  affect  Federal 
and  State  anti-discrimination  laws? 

(a)  Nothing  in  FMLA  modifies  or 
affects  any  Federal  or  State  law 
prohibiting  discrimination  on  the  basis 
of  race,  religion,  color,  national  origin, 
sex.  age.  or  disability  (e.g.,  Title  VII  of 
the  Civil  Rights  Act  of  1964,  as  amended 
by  the  Pregnancy  Discrimination  Act). 
FMLAs  legislative  history  explains  that 
FMLA  is  "not  intended  to  modify  or 
affect  the  Rehabilitation  Act  of  1973,  as 
amended,  the  regulations  concerning 
employment  which  have  been 
promulgated  pursuant  to  that  statute,  or 
the  Americans  with  Disabifities  Act  of 
1990,  or  the  regulations  issued  under 
that  act.  Thus,  the  leave  provisions  of 
the  (FMLA)  are  wholly  distinct  from  the 
reasonable  accommodation  obligations 
of  employers  covered  under  the  [ADA], 
employers  who  receive  Federal  financial 
assistance,  employers  who  contract  with 
the  Federal  government,  or  the  Federal 
government  itself.  The  purpose  of  the 
FMLA  is  to  make  leave  available  to 
eligible  employees  and  employers 
within  its  coverage,  and  not  to  limit 
already  existing  rights  and  protection." 
S.  Rep.  No.  3,  103d  Cong.,  Isl  Sess.  38 


(1993).  An  employer  must  therefore 
provide  leave  under  whichever  statutfiry 
provision  provides  the  greater  rights  to 
employees.  When  an  employer  violates 
both  FMLA  and  a  discrimination  law, 
an  employee  may  be  able  to  recover 
under  either  or  both  statutes  (double 
relief  may  not  be  awarded  for  the  same 
loss;  when  remedies  coincide  a  claimant 
may  be  allowed  to  utilize  whichever 
avenue  of  relief  is  desired  [Laffey  v. 
Northwest  Airlines.  Inc.,  567  F.2d  429. 
445  (DC.  Cir.  1976),  cert,  denied.  434 
U.S.  1086(1978))). 

(b)  If  an  employee  is  a  qualified 
individual  with  a  disability  within  the 
meaning  of  the  Americans  with 
Disabilities  Act  (ADA),  the  employer 
must  make  reasonable  accommodations. 
etc..  barring  undue  hardship,  in 
accordance  with  the  ADA.  At  the  same 
time,  the  employer  must  afford  an 
employee  his  or  her  FMLA  rights. 
ADA'S  "disability  '  and  FMLA 's 
"serious  health  condition"  are  different 
concepts,  and  must  be  analyzed 
separately.  FMLA  entitles  eligible 
employees  to  12  weeks  of  leave  in  an\ 
12-month  period,  whereas  the  ADA 
allows  an  indeterminate  amount  of 
leave,  barring  undue  hardship, -as  n 
reasonable  accommodation.  FMLA 
requires  employers  to  maintain 
employees'  group  health  plan  coverap- 
during  FMLA  leave  on  the  same 
conditions  as  coverage  would  ha\e  been 
provided  if  the  employee  had  bwn 
continuously  employed  during  the  Iea\e 
period,  whereas  ADA  does  not  require 
maintenance  of  health  insurance  unless 
other  employees  receive  health 
insurance  during  leave  under  the  s,in)e 
circumstances. 

(c)(1)  A  reasonable  acxommodatiou 
under  the  ADA  might  be  accomplished 
by  providing  an  individual  with  a 
dis.ibiiity  with  a  part-time  job  with  no 
health  benefits,  assuming  the  enip!o\ir 
did  not  ordinarily  provide  health 
insurance  for  part-time  employees. 
However.  FMLA  would  permit  an 
employee  to  work  a  reduced  leave 
schedule  until  the  equivalent  of  12 
workweeks  of  leave  were  used,  with 
group  health  benefits  maintained  dtiriiij; 
this  period.  FMLA  permits  an  employer 
to  temporarily  transfer  an  employe 
who  is  taking  leave  intermittently  or  on 
a  reduced  leave  schedule  to  an 
alternative  position,  when^as  the  ADA 
allows  an  accommodation  of 
reassignment  to  an  equivalent,  v;u  ant 
position  only  if  the  employi"e  cannot 
perform  the  essential  functions  of  the 
employee's  pn»sent  position  and  un 
accommodation  is  not  possible  in  the 
employee's  present  position,  or  an 
accommodation  in  the  employees 
present  position  would  cauM"  an  untii.i- 
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hardship.  Thi  <  examples  in  the  following 
paragraphs  ol  this  section  demonstrate 
how  the  two  aws  would  interact  with 
respect  to  a  q  ialified  individual  with  a 
disability. 

(2)  A  quali  ied  individual  with  a 
disability  wh  a  is  also  an  "eligible 
employee"  entitled  to  FMLA  leave 
requests  10  v  eeks  of  medical  leave  as  a 
reasonable  accommodation,  which  the 
employer  gra  nts  because  it  is  not  an 
undue  hardsl  lip.  The  employer  advises 
the  employee  that  the  10  weeks  of  leave 
is  also  being  designated  as  FMLA  leave 
and  will  count  towards  the  employee's 
FMLA  leave  )ntitlement.  This 
designation  c  oes  not  prevent  the  parties 
from  also  trei  iting  the  leave  as  a 
reasonable  a<  commodation  and 
reinstating  tt  e  employee  into  the  same 
job,  as  requir  3d  by  the  ADA.  rather  than 
an  equivalen ;  position  under  FMLA,  if 
that  is  the  gniater  right  available  to  the 
employee.  A  the  same  time,  the 
employee  wc  uld  be  entitled  under 
FMLA  to  hav  e  the  employer  maintain 
group  health  plan  coverage  during  the 
leave,  as  thai  requirement  provides  the 
greater  right  to  the  employee. 

(3)  If  the  Slime  employee  needed  to 
work  part-til  ne  (a  reduced  leave 
schedule)  afl  er  returning  to  his  or  her 
same  job.  thd  employee  would  still  be 
entitled  und  ;r  FMLA  to  have  group 
health  plan  ( ;overage  maintained  for  the 
remainder  o  the  two-week  equivalent  of 
FMLA  leave  entitlement. 
notwithstan<iing  an  employer  policy 
that  part-tin^e  employees  do  not  receive 
health  insurance.  This  employee  would 
be  entitled  ijnder  the  ADA  to  reasonable 
accommodations  to  enable  the  employee 
to  perform  tne  essential  functions  of  the 
part-time  position.  In  addition,  because 
the  employep  is  working  a  part-time 
schedule  as  k  reasonable 
accommodafion.  the  employee  would  be 
shielded  fro^n  FMLA's  provision  for 
temporary  a  isignment  to  a  different 
ahemative  |  losition.  Once  the  employee 
has  exhaust  ;d  his  or  her  remaining 
FML.\  leavj  entitlement  whUe  working 
the  reduced  (part-time)  schedule,  if  the 
employee  is  a  qualified  individual  with 
a  disability,  and  if  the  employee  is 
unable  to  re  turn  to  the  same  full-time 
position  at  1  hat  time,  the  employee 
might  conti  lue  to  work  part-time  as  a 
reasonable  i  iccommodation.  barring 
undue  hardship;  the  employee  would 
then  be  enti  tied  to  only  those 
employment  benefits  ordinarily 
provided  by  the  employer  to  part-time 
employees. 

(4)  At  the  end  of  the  FMLA  leave 
entitlement ,  an  employer  is  required 
under  FML  \  to  reinstate  the  employee 
in  the  same  or  an  equivalent  position, 
with  equivs  lent  pay  and  benefits,  to  that 
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which  the  employee  held  when  leave 
commenced.  The  employer's  FMLA 
obligations  would  be  satisfied  if  the 
employer  offered  the  employee  an 
equivalent  full-time  position.  If  the 
employee  were  unable  to  perform  the 
essential  functions  of  that  equivalent 
position  even  with  reasonable 
accommodation,  because  of  a  disability, 
the  ADA  may  require  the  employer  to 
make  a  reasonable  accommodation  at 
that  time  by  allowing  the  employee  to 
work  part-time  or  by  reassigning  the 
employee  to  a  vacant  position,  barring 
undue  hardship. 

(d)(1)  If  FMLA  entitles  an  employee  to 
leave,  an  employer  may  not.  in  lieu  of 
FMLA  leave  entitlement,  require  an 
employee  to  take  a  job  with  a  reasonable 
accommodation.  However.  ADA  may 
require  that  an  employer  offer  an 
employee  the  opportimity  to  take  such 
a  position.  An  employer  may  not  change 
the  essential  functions  of  the  job  in 
order  to  deny  FMLA  leave.  See 
§  825.220(b). 

(2)  An  employee  may  be  on  a  workers' 
compensation  absence  due  to  an  on-the- 
job  injury  or  illness  which  also  qualifies 
as  a  serious  health  condition  imder 
FNILA.  The  workers'  compensation 
absence  and  FMLA  leave  may  run 
concurrently  (subject  to  proper  notice 
and  designation  by  the  employer).  At 
some  point  the  health  care  provider 
providing  medical  care  pursuant  to  the 
workers'  compensation  injury  may 
certify  the  employee  is  able  to  return  to 
work  in  a  "light  duty"  position.  If  the 
employer  offers  such  a  position,  the 
employee  is  permitted  but  not  required 
to  accept  the  position  (see  §825. 220(d)). 
As  a  resuh,  the  employee  may  no  longer 
qualify  for  payments  from  the  workers* 
compensation  benefit  plan,  but  the 
employee  is  entitled  to  continue  on 
unpaid  FMLA  leave  either  until  the 
employee  is  able  to  return  to  the  same 
or  equivalent  job  the  employee  left  or 
until  the  12- week  FMLA  leave 
entitlement  is  exhausted.  See 
§  825.207(d)(1).  If  the  employee 
returning  ft-om  the  workers' 
compensation  injury  is  a  qualified 
individual  with  a  disability,  he  or  she 
will  have  rights  under  the  ADA. 

(e)  If  an  employer  requires 
certifications  of  an  employee's  fitness 
for  duty  to  return  to  work,  as  permitted 
by  FMLA  under  a  uniform  policy,  it 
must  comply  with  the  ADA  requirement 
that  a  fitness  for  duty  physical  be  job- 
related  and  consistent  with  business 
necessity. 

(f)  Under  Title  VII  of  the  Civil  Rights 
Act  of  1964,  as  amended  by  the 
Pregnancy  Discrimination  Act.  an 
employer  should  provide  the  same 
benefits  for  women  who  are  pregnant  as 


the  employer  provides  to  other 
employees  with  short-term  disabilities. 
Because  Title  VII  does  not  require 
employees  to  be  employed  for  a  certain 
period  of  time  to  be  protected,  an 
employee  employed  for  less  than  12 
months  by  the  employer  (and,  therefore, 
not  an  "eligible"  employee  under 
FMLA)  may  not  be  denied  maternity 
leave  if  the  employer  normally  provides 
short-term  disability  benefits  to 
employees  with  the  same  tenure  who 
are  experiencing  other  short-term 
disabilities. 

(g)  For  further  information  on  Federal 
antidiscrimination  laws,  including  Title 
VII  and  the  ADA,  individuals  are 
encouraged  to  contact  the  nearest  office 
of  the  U.S.  Equal  Employment 
Opportunity  Commission. 

Subpart  H — Definitions 

§  825.800    Definitions. 

For  purposes  of  this  part: 

Act  or  FMLA  means  the  Family  and 
Medical  Leave  Act  of  1993,  Public  Law 
103-3  (February  5,  1993),  107  Stat.  6  (29 
U.S.C.  2601  et  seq.) 

ADA  means  the  Americans  With 
Disabilities  Act  (42  USC  12101  et  seq.) 

Administrator  means  the 
Administrator  of  the  Wage  and  Hour 
Division,  Employment  Standards 
Administration.  U.S.  Department  of 
Labor,  and  includes  any  official  of  the 
Wage  and  Hour  Division  authorized  to 
perform  any  of  the  functions  of  the 
Administrator  under  this  part. 

COBRA  means  the  continuation 
coverage  requirements  of  Title  X  of  the 
Consolidated  Omnibus  Budget 
ReconciUation  Act  of  1986,  As 
Amended  (Fub.L.  99-272,  title  X, 
section  10002;  100  Stat  227;  29  U.S.C 
1161-1168). 

Commerce  and  industry  or  activity 
affecting  commerce  mean  any  activity, 
business,  or  industry  in  commerce  or  in 
which  a  labor  dispute  would  hinder  or 
obstruct  commerce  or  the  free  How  of 
commerce,  and  include  "commerce" 
and  any  "industry  affecting  commerce" 
as  defined  in  sections  501(1)  and  501(3) 
of  the  Labor  Management  Relations  Act 
of  1947.  29  U.S.C.  142(1)  and  (3). 
Continuing  treatment  means:  A 
serious  health  condition  involving 
continuing  treatment  by  a  health  care 
provider  includes  any  one  or  morn  of 
the  following: 

(1)  A  period  oi  incapacity  (i.e.. 
inability  to  work,  attend  school  or 
perform  other  regular  daily  activities 
due  to  the  serious  health  condition, 
treatment  therefor,  or  recovery 
therefrom)  of  more  than  three 
consecutive  calendar  days,  and  any 
subsequent  treatment  or  period  of 


incapacity  relating  to  the  same 
condition,  that  also  involves: 

(!)  Treatment  two  or  more  times  by  n 
health  care  provider,  by  a  nurse  or 
physician's  assistant  under  direct 
supervision  of  a  health  care  provider,  or 
by  a  provider  of  health  care  .services 
U'.g..  physical  therapist)  under  orders  of, 
or  on  referral  by,  a  health  care  jjrovider; 
or 

(ii)  Treatment  by  a  health  care 
provider  on  at  least  one  o«;casion  which 
results  in  a  regimen  of  continuing 
treatment  under  the  supervision  of  the 
health  care  provider. 

(2)  Any  period  of  incapacity  due  to 
pregnnncy,  or  for  prenatal  care. 

(3)  Any  period  of  incapacity  or 
treatment  for  such  incapacity  due  to  a 
chronic  serious  health  condition.  A 
chronic  serious  health  condition  is  oni; 
which: 

(!)  Requires  periodic  visits  lor 
treatment  by  a  health  care  provider,  or 
by  n  nurse  or  physician's  assistant  under 
direct  supervision  of  a  health  care 
|)rovider; 

(ii)  Continues  over  an  extended 
l)eriod  of  time  (including  recurring 
episodes  of  a  single  underlying 
condition);  and 

(iii)  May  cau.se  episodic  rather  than  a 
continuing  period  of  incapacity  (e..g.. 
asthma,  diabetes,  epilepsy,  elr.). 

(4)  A  period  of  int.apncily  which  is 
permanent  or  long-term  due  to  a 
condition  for  which  treatment  may  not 
be  effective.  The  employee  or  family 
member  nuisl  be  under  the  (  onlinuing 
super\  ision  of.  but  need  not  he 
receiving  active  treatment  by.  a  health 
care  provider.  Examples  include 
Alzheimer's,  a  .severe  .stroke,  or  the 
terminal  stages  of  a  disease. 

(5)  Any  period  of  absence  to  receive 
nnilliple  treatments  (including  any 
period  of  recovery  therefrom)  by  a 
health  care  provider  or  by  a  provider  of 
health  care  servic(>s  under  orders  of.  or 
on  referral  by,  a  health  care  provider, 
either  for  restorative  surgery  after  an 
accident  or  other  injury,  or  for  a 

condition  that  would  likely  result  in  a 
period  of  incapacity  of  more  than  three 
consecutive  calendar  days  in  the 
absence  of  medical  intervention  or 
treatment,  such  as  cancer 
(chemotherapy,  radiation,  lir.).  severe 
arthritis  (physical  therapy),  kidney 
disease  (dialysis). 
l^ligiblf  employf^H  means: 

(1)  An  employee  who  has  been 
employed  for  a  total  of  at  least  12 
months  by  the  employer  on  the  dale  on 
which  any  FMLA  leave  is  to  conmtence; 
and 

(2)  Who,  on  the  date  on  which  any 
I'MI>A  leave  is  to  commence,  has  been 
employed  for  at  least  1.2.'jO  hours  of 


.ser\ice  with  such  employer  during  the 
previous  12-month  period;  and 

(3)  Who  is  employed  in  anv  State  of 
the  United  States,  the  District  of 
Columbia  or  any  Territories  or 
poss(>ssion  of  the  United  Slates. 

(4)  Excludes  any  Federal  officer  or 
employee  covered  under  subchapter  V 
of  chapter  63  of  title  5,  United  Stales 
Code;  and 

(."))  Excludes  any  employee  oi  the  U.S. 
Senate  or  the  U.S.  House  of 
Representatives  covered  under  title  V  of 
Ihe  FMLA:  and 

(6)  Excludes  any  employee  who  is 
employed  at  a  worksite  at  which  Ihe 
employer  employs  fewer  than  .")0 
employees  if  the  total  number  of 
employees  employed  by  that  employer 
within  75  miles  of  that  worksite  is  also 
fewer  than  50. 

(7)  Excludes  any  employee  employed 
in  any  country  other  than  the  I'niltd 
States  or  any  Territory  or  possession  of 
Ihe  United  States. 

Employ  means  to  suffer  or  permit  to 
work. 

Emplnype  has  the  meaning  given  the 
same  term  as  defined  in  section  3(e)  of 
Ihe  Fair  Labor  Standards  Act.  29  U  S  C 
203(e).  as  follows: 

(1)  The  term  "employee"  means  any 
individual  employed  by  an  employer; 

(2)  In  Ihe  case  of  an  individual 
eniployed  by  a  public  agency, 
"employee"  means — 

(i)  Any  individual  employed  by  the 
C;o\eriinient  of  Ihe  United  States— 

(A)  As  a  civilian  in  Ihd  militarv 
departments  (as  defined  in  section  102 
of  Title  5.  Ignited  Stales  Code), 

(13)  In  any  executive  agency  (as 
defined  in  set;tion  105  of  Title  5.  United 
Slates  Code),  excluding  any  Federal 
officer  or  employee  covered  under 
subcliapter  V  of  chapter  b3  of  Titles, 
United  States  Code, 

(C)  In  any  unit  of  the  legislative  or 
judicial  branch  of  the  Government 
which  has  positions  in  Ihe  competilixe 
service,  excluding  any  employee  of  the 
US.  Senate  or  U.S.  House  of 
Representatives  who  is  covered  under 
Title  V  of  FMLA. 

(D)  In  a  nonappropriated  fund 
instrumentality  under  the  jurisdiction  of 
the  Armed  Forces,  or 

(ii)  Any  individual  employed  by  the 
United  States  Postal  Service  or  the 
Postal  Rate  Commission;  and 

(iii)  Any  individual  employed  b\  a 
Slate,  political  subdivision  of  a  Sl.ite.  or 
an  interstate  governmental  agency,  other 
than  such  an  individual — 

(A)  Who  is  not  subje<:t  to  the  civil 
service  laws  of  the  State,  political 
subdivision,  or  agency  which  employs 
the  employee;  and 

(B)  Wh  ■ 


(7)  Holds  a  public  elective  office  o) 
that  State,  political  subdivision,  or 
agency, 

(2)  Is  sele<;led  by  the  holder  of  su<,h 
an  office  to  l)e  a  member  of  his  personrd 
staff, 

[3]  Is  appointed  by  such  an 
officeholder  to  serve  on  a  policymaking 
level, 

(■/)  Is  an  immediate  adviser  to  such  an 
officeholder  with  respect  to  the 
constitutional  or  legal  powers  of  the 
office  of  such  olficeholder.  or 

(.5)  Is  an  employee  in  the  legislative 
branch  or  legislative  '^ody  of  thai  Slate, 
political  subdivision,  or  agency  and  is 
not  employed  by  the  legislative  library 
of  such  Stale,  political  subdivision,  or 
agency. 

Employff  omployed  in  on 
instructional  capacity.  See  Teacher. 

EmplnyiT  means  any  person  eng.ii^i d 
in  connnerce  or  in  an  industry  or 
activity  affecting  commerc;e  who 
employs  50  or  more  employees  for  eij<:h 
working  day  during  each  of  20  or  more- 
calendar  workweeks  in  the  current  or 
preceding  calendar  year,  and  ini  hides— 

(1)  Any  person  who  acts,  dire<:ll\  or 
indirectly,  in  the  interest  of  an  eniplo\er 
to  any  of  the  employees  of  such 
employer: 

(2)  Any  sucf:essor  in  interest  ol  -e 
employer:  and 

(3)  Any  public  agency. 
Emplnymt-nt  hf-t.'fits  means  all 

benefits  provided  or  made  available  tn 
employees  by  an  employer,  inchidinp 
group  life  insurance,  heahh  insurant  (• 
disability  insurance,  sick  leave,  annu  -' 
leave,  educational  l>enefits.  and 
pensions,  regardless  of  whether  m;(  !. 
benefits  are  pro\  ided  by  a  praclii  e  nr 
written  policy  of  an  employer  or 
through  an  "employee  benefit  plan"  as 
defined  in  sintion  3(3)  of  Ihe  Emplo>ee 
Retirement  Income  Security  Act  of  1974. 
29  li.S.C.  1002(3).  The  term  does  not 
include  non-employment  related 
obligations  paid  by  employees  Ihroiij^li 
voluntary  deductions  such  as 
.supplemental  insurance  coverage  (.See 
§825. 209(a)). 

FLS.^  means  Ihe  Fair  Labor  Sland.inls 
Act  (29  use.  201  el  seq). 

Grniip  lifdith  plan  means  nn\  pi;  :.  i.i 
or  contributed  to  by,  an  employer 
(including  a  self-insured  plan)  to 
provide  health  care  (directly  or 
olherw  ise)  to  the  employers  emplovees. 
former  employees,  or  the  families  ol 
such  employees  or  former  employees. 
For  purposes  of  FMLA  the  term  '■groiip 
health  plan"  shall  not  include  an 
insurance  program  providing  health 
coverage  under  w  hich  employees 
purchase  individual  policies  from 
insiir.;rs  provid«>d  that: 
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( 1)  No  con  ributior.s  are  made  by  the 
employer; 

(2)  Particif  alien  in  tlic  program  is 
completely  v  oluntary  for  employees; 

(3)  The  sols  functions  of  the  employer 
with  respect  to  the  program  are.  without 
endorsing  th  f  program,  to  permit  the 
insurer  to  pu  alicize  the  program  to 
employees,  t  >  collect  premiums  through 
payroll  dedu  ctions  and  to  remit  them  to 
the  insurer; 

(4)  The  err  ployer  receives  no 
ccnsideratio  i  in  the  form  of  cash  or 
ot'^nrwise  in  connection  with  the 
p.ogram,  otli  er  than  reasonable 
compensation,  excluding  any  profit,  for 
ad.r.inistrati  re  services  actually 
rT".:dcred  in  i  :onLnection  with  payroll 
deduction;  a  ad, 

(5)  the  premium  charged  with  respect 
tu  such  coverage  does  not  increase  in 
the  event  th(  employment  relationship 
terminates. 

Hpalth  cm  e  provider  means: 

(1)  A  doctor  of  medicine  or 
osteopathy  v  rho  is  authorized  to  practice 
medicine  or  surgery  by  the  State  in 
which  the  di  tctor  practices;  or 

(2)  Podiatiists,  dentists,  clinical 
psychologisls.  optometrists,  and 
chiropractor  >  (limited  to  treatment 
consisting  o  manual  manipulation  of 
thf!  spine  to  correct  a  subluxation  as 
demonstrate  d  by  X-ray  to  exist) 
authorized  t  d  practice  in  the  State  and 
performing  v  ithin  the  scope  of  their 
practice  as  t  efined  under  State  law;  and 

(3)  Nurse  jractitioners.  nurse- 
r.iidwives  a:  d  clinical  social  workers 
who  are  aul  lorized  to  practice  under 
State  law  and  who  are  performing 
within  the  s  :ope  of  their  practice  as 
defined  unc  er  State  law;  and 

(4)  Christi  an  Science  practitioners 
listed  with  t  :ie  First  Church  of  Christ. 
Scientist  in  ioston.  Nidssachusetts. 

(5)  Any  hi  aith  care  provider  from 
whom  an  er  iployer  or  a  group  health 
plan's  bene!  iis  manager  will  accept 
certification  of  the  existence  of  a  serious 
health  cond  tion  to  substantiate  a  claim 
for  benefits. 

16)  A  hea  th  care  provider  as  defined 
above  who  iractices  m  a  country  other 
than  the  Uii  ited  States,  who  is  licensed 
to  practice  :  n  accordance  with  the  laws 
and  regulat:  ons  of  that  country'. 

"Incapab  e  of  self-care"  means  that 
tlic  individi  lal  requires  active  assistance 
or  supervis:  on  to  provide  daily  self-care 
in  several  o  the  "activities  of  daily 
living"  (AD  -s)  or  "instrumental 
activities  ol  daily  living"  (LADLs). 
Activities  o  daily  living  include 
adaptive  ac  ivities  such  as  caring 
appropriately  for  one's  grooming  and 
hygiene,  ba  hing.  dressing  and  eating. 
Instrument!  il  activities  of  daily  living 
include  coc  king,  cleaning,  shopping. 


JMI 


taking  public  transportation,  paying 
bills,  maintaining  a  residence,  using 
telephones  and  directories,  using  a  post 
office,  etc. 
Instructional  employee:  See  Teacher. 
Intermittent  leave  means  leave  taken 
in  separate  periods  of  time  due  to  a 
single  illness  or  injury,  rather  than  for 
one  continuous  period  of  time,  and  may 
include  leave  of  periods  from  an  hour  or 
more  to  several  weeks.  Examples  of 
intermittent  leave  would  include  leave 
taken  on  an  occasional  basis  for  medical 
appointments,  or  leave  taken  several 
days  at  a  time  spread  over  a  period  of 
six  months,  such  as  for  chemotherapy. 

Mental  disability:  See  Physical  or 
mental  disability. 

Parent  means  the  biological  parent  of 
an  employee  or  an  individual  who 
stands  or  stood  in  loco  parentis  to  an 
employee  when  the  employee  was  a 
child. 

Person  means  an  individual, 
partnership,  association,  corporation, 
business  trust,  legal  representative,  or 
any  organized  group  of  persons,  and 
includes  a  public  agency  for  purposes  of 
this  part. 

Physical  or  mental  disability  means  a 
physical  or  mental  impairment  that 
substantially  limits  one  or  more  of  the 
major  life  activities  of  an  individual. 
Regulations  at  29  CFR  Part  1630.2(h).  (i). 
and  (j).  issued  by  the  Equal  Employment 
Opportunity  Commission  under  the 
Americans  with  Disabilities  Act  (ADA), 
42  U.S.C.  12101  et  seq..  define  these 
terms. 

Public  agency  means  the  government 
of  the  United  States;  the  government  of 
a  State  or  political  subdivision  thereof; 
any  agency  of  the  United  States 
(including  the  United  States  Postal 
Service  and  Postal  Rate  Commission),  a 
State,  or  a  political  subdivision  of  a 
State,  or  any  interstate  governmental 
agency.  Under  section  101(5)(B)  of  the 
Act,  a  public  agency  is  considered  to  be 
a  "person  ■  engaged  in  commerce  or  in 
an  industry  or  activity  affecting 
commerce  within  the  meaning  of  the 
Act. 

Reduced  leave  schedule  means  a 
leave  schedule  that  reduces  the  usual 
number  of  hours  per  workweek,  or 
hours  per  workday,  of  an  employee. 
Secretary  means  the  Secretary  of 
Labor  or  authorized  representative. 

Serious  health  condition  entitling  an 
employee  to  FMLA  leave  means; 

(1)  an  illness,  injury,  impairment,  or 
physical  or  mental  condition  that 
involves: 

(i)  Inpatient  care  (i.e..  an  overnight 
stay)  in  a  hospital,  hospice,  or 
residential  medical  care  facility, 
including  any  period  of  incapacity  (for 
purposes  of  this  section,  defined  to 


mean  inability  to  work,  attend  school  or 
perform  other  regular  daily  activities 
due  to  the  serious  health  condition, 
treatment  therefor,  or  recovery 
therefrom),  or  any  subsequent  treatment 
in  connection  with  such  inpatient  care; 

or 

(ii)  Continuing  treatment  by  a  health 
care  provider.  A  serious  health 
condition  involving  continuing 
treatment  by  a  health  care  provider 
includes: 

(A)  A  period  of  incapacity  [i.e., 
inability  to  work,  attend  school  or 
perform  other  regular  daily  activities 
due  to  the  serious  health  condition, 
treatment  therefore,  or  recover^' 
therefrom)  of  more  than  three 
consecutive  calendar  days,  including 
any  subsequent  treatment  or  period  of 
incapacity  relating  to  the  same 
condition,  that  also  involves: 

(I)  Treatment  two  or  more  times  by  a 
health  care  provider,  by  a  nurse  or 
physician's  assistant  under  direct 
supervision  of  a  heaUh  care  provider,  or 
by  a  provider  of  health  care  services 
(e.g.,  physical  therapist)  under  orders  of. 
or  on  referral  by.  a  health  care  provider; 
or 

[2]  Treatment  by  a  health  care 
provider  on  at  least  one  occasion  which 
results  in  a  regimen  of  continuing 
treatment  under  the  supervision  of  the 
health  care  provider. 

(B)  Any  period  of  incapacity  due  to 
pregnancy,  or  for  prenatal  care. 

(C)  Any  period  of  incapacity  or 
treatment  for  such  incapacity  due  to  a 
chronic  serious  health  condition.  A 
chronic  serious  health  conditioii  is  one 
which: 

[1]  Requires  periodic  visits  for 
treatment  by  a  health  care  provider,  or 
by  a  nurse  or  physician's  assistant  under 
direct  supervision  of  a  health  caru 
provider; 

[2]  Continues  over  an  extended  period 
of  time  (including  recurring  episodes  of 
a  single  underlying  condition);  and 

[3]  May  cause  episodic  rather  than  a 
continuing  period  of  incapacity  (e.g., 
asthma,  diabetes,  epilepsy,  etc.). 

(D)  A  period  of  incapacity  which  is 
permanent  or  long-term  due  to  a 
condition  for  which  treatment  may  not 
be  effective.  The  employee  or  family 
member  must  be  under  the  continuing 
supervision  of.  but  need  not  be 
receiving  active  treatment  by,  a  health 
care  provider.  Examples  include 
Alzheimer's,  a  severe  stroke,  or  the 
terminal  stages  of  a  disease. 

(E)  Any  period  of  absence  to  receive 
multiple  treatments  (including  any 
period  of  recovery  therefrom)  by  a 
health  care  provider  or  by  a  provider  of 
health  care  services  under  orders  of.  or 
on  referral  by.  a  health  care  provider. 


either  for  restorative  surgery  after  an 
accident  or  other  injury,  or  for  a 
condition  that  would  likely  result  in  a 
period  of  incapacity  of  more  than  three 
consecutive  calendar  days  in  the 
absence  of  medical  intervention  or 
treatment,  cuch  as  cancer 
(chemotherapy,  radiation,  etc.],  severe 
arthritis  (physical  therapy),  kidney 
disease  (dialysis). 

(2)  Treatment  for  purposes  of 
paragraph  (1)  of  this  definition  includes 
(but  is  not  limited  to)  examinations  to 
determine  if  a  serious  health  condition 
exists  and  evaluations  of  the  condition. 
Treatment  docs  not  include  routine 
physica'  examinations,  eye 
examin;iinns,  or  dental  examinations. 
I  Inder  paragraph  (l)(Ji)(A)(2)  of  this 
definition,  a  regimen  of  continuing 
trtaLmenf  includes,  for  example,  a 
course  of  prescription  medication  (e.g., 
an  antibiotic)  or  therapy  requiring 
special  equipment  to  resolve  or  alleviate 
the  health  condition  (e.g.,  o.xygen).  A 
regimen  of  continuing  treatment  that 
includes  the  taking  of  over-the-counliT 
medications  such  as  aspirin, 
antihistamines,  or  salves;  or  bed-resi, 
drinking  fluids,  exercise,  and  other 
similar  activities  that  can  be  initiated 
without  a  visit  to  a  health  care  provider, 
is  not.  by  itself.  sufTicient  to  constitute 
a  regimen  of  continuing  treatment  for 
purposes  of  FMLA  leave. 

(3)  Conditions  for  which  cosmetic 
treatments  are  administered  (such  as 
most  treatments  for  acne  or  plastic 
surgeiy)  are  not  "serious  health 
c<inditions"  unless  inpatient  hospital 
care  is  required  or  unless  complications 
develop.  Ordinarily,  unless 
ccmpHc^ations  arise,  the  common  cold, 
the  flu.  ear  aches.  i:psel  stomach,  ulrors. 
he;jd.ichRs  other  than  migraine,  routine 
di'ntal  or  orthodontia  problems, 
periodontal  disease,  etc.,  are  exanjplps 
c.i  conditions  l.hat  do  not  meet  the 
f?fcfin!tion  of  a  serious  health  condi'.iun 
a.nd  clo  not  qualify-  for  FMI^  leave. 
Rnrtorativc  der.fsl  or  plastic  surgery 
iw'ter  nn  injury  or  removal  of  cancerous 
Riowths  are  serious  hpfil'.h  cojidilion.s 
provided  ell  the  other  f  onuitions  of  this 
irg'.ilafinn  arc  met.  Me.",tal  illness 
ieM!;tirg  fro.Ti  stress  o»  allergies  jTiPiV  be 
M  riob-E  health  conditions,  but  only  if  all 
Ihr;  conditions  of  this  sw  tion  are  met. 

(4)  Substance  abuse  miy  b;;  a  serious 
hc^aith  condition  if  the  conditions  of  this 
section  are  met.  Howevc-r,  FMLA  leax  e 
may  only  be  taken  for  treatme.nl  for 
.sub.stanre  abuse  by  a  health  care 
provider  or  by  n  provider  of  health  lun 
services  i>n  refo.n-al  by  a  health  i:aie. 
provider.  On  tlie  other  hand,  ab.sence 
because  of  the  employee's  use  of  the 
substance,  rather  than  for  treatment, 
does  not  qualify  for  FMLA  leave. 


(5)  Absences  attributable  to  incapacity 
under  paragraphs  (l)(ii)  (B)  or  (C)  of  this 
definition  qualify  for  FMLA  leave  even 
though  the  employee  or  the  immediate 
family  member  does  not  receive 
treatment  &x)m  a  health  care  provider 
during  the  absence,  and  even  if  the 
absence  does  not  last  more  tlian  three 
days.  For  example,  an  employee  with 
asthma  may  be  unable  to  report  for  work 
due  to  the  onset  of  an  asthma  attack  or 
because  the  employee's  health  care 
provider  has  advised  the  employee  lo 
stay  home  when  the  pollen  count 
exceeds  a  certain  level.  An  employee 
who  is  pregnant  may  be  unable  to  report 
to  work  because  of  severe  rooming 
sickness. 

Son  or  daughter  means  a  biological, 
adopted,  or  foster  child,  a  stepchild,  a 
legs!  ward,  or  a  child  of  a  person 
standing  in  loco  parentJs,  who  is  under 
1 8  years  of  age  or  1 8  years  of  age  or 
older  and  incapable  of  self-care  because 
of  a  mental  or  physical  disability. 

Spouse  means  a  husband  or  wife  as 
defined  or  recognized  under  State  law 
for  purposes  of  marriage  in  the  State 
where  the  employee  resides,  including 
common  law  marriage  in  States  where  it 
is  recognized. 

State  means  any  State  of  the  United 
States  or  the  District  of  Columbia  or  ajiy 
Territory  or  possession  of  the  I  Inited 
.States. 

Teacher  lor  employee  employed  in  an 
instructional  capacity,  or  instruction,'}! 
employee)  means  an  empiovec 
employed  principally  in  an 
instructional  cap.-'.city  by  an  cduca!j(jnal 
agency  or  school  whose  principal 
function  is  to  teach  and  instruct 
students  in  a  class,  a  sniaU  group,  or  an 
individual  setting,  and  includi^s  slhleSic 
roarhes.  driving  instructors,  .md  special 
education  assistants  suf  h  as  si}.;ner^  for 
the  hearing  impaired.  The  term  dries  not 
include  teacher  assistants  or  aides  who 
do  not  have  as  their  principal  function 
actual  teaching  or  instructing,  nor 
i-.u\i!;ar\'  personnel  such  as  counselor?., 
psychologists,  curriculum  spr-cial'Sfs. 
cafelerja  workers,  niaintcnam  n  wurke.'N. 
has  drivers,  or  other  primarily 
noninstrudional  employf  es. 

Appendix  A  lo  Part  825 — Inilex 

i  he  (.it.lions  listed  ii  l.his  Ap}.er.iiix  ,.r»-  l-j 
M-t  tions  in  29  CFR  P.-irt  ."125 
1.250  hr.urs  of  st-rvire  825.i:0,  Si5.Mt<0 
12  workweeks  of  leave  82.5.200.  825.202. 

825.205 
li-inonth  period  825.110.  825.2W).  82")  201 

825.202,  825.500.  82.^,.W«) 
20  or  moTv  calendar  workweeks  82."^  UM(.i). 

825.105,  825.108(d),  825.800 
50  or  more  employees  825.102.  825.105, 

825.106(0.  825.108;d).  825.7IK»;e). 

825.111(d).  825.finO!b) 


75  miles  of  worksite/radius  825.108(dJ. 

825.109(e),  825.110,  825.111,  825.202(b). 

825.213(a),  825.217,  825.600(b).  825.800 

Academic  term  825.600(c),  825.602.  825.M):i. 

825.701(a) 
Adoption  825.100(a),  825.101(a),  825.112. 
825.200(a).  825.201,  825  202(a),  825.20.3. 
825.207(b),  825.302,  825.304(c) 
Alternative  position  825.117.  82.5.204, 

825.601 
Americans  with  Disabilities  Ad  825.113(() 
825.115,  825.204(b).  825.215(b). 
825.310(b).  825.702(b),  825.800  an  witjii 
as  practirahle  825.219(a),  825  302. 
825.303 
Birth/binhofachild  825.100(a),  825.101(;i|. 
825.103(c),  825.112,  825.200(a),  825.201. 
825.202,  825.203.  825.207.  825.209(d). 
825.302(a).  825  302(1.) 
Certification  requirements  825.207(g), 

825.305.  825.306,  825.310.  825.311 
Christian  scierne  practitioners  825.118(b' 

825.800 
CXDBRA  825.209(0,  625  210(f ),  825.213ld). 

825.309(b),  a25.70O(a).  825.800 
(x>llective  baigaining  agreements  825  102(a). 

825,211(a).  825.604,  825.700 
Coramerre  825.104.  825.800 
Oimplainl  825.220,  825.400,  825.401, 

825.500(a) 
Ciinlinulng  tnvtinent  t>y  a  health  c«i>- 

provider  825.1 14.  825.800 
Definilions  825.800 
Designate  paid  leave  as  FMlJ^  825.208 
Disahiliiy  insurance  825.213(0.  825.21.SJ«!| 
Di.st.h.-jrKing  825.106(0.  825.220 
Discriminating  825.106(0.  825.220 
Educational  instilutio.'is  825.111(0,  82!S.b(Hi 
E-ffet  live  date  H25. 102.  825.103.  825.1  Idle). 

fi25  700(() 
Elipit)!e  itn|iinye!  825  100.  825  110  H25..11 1 
825.112.  H25  200.  825.202.  H25.2I(<  I'.O. 
825  207.  825  216(c ).  825.217,  825.?n' 
825  hO!)(b),  825.601,  825.8W> 
Kmployer  825.104.  825.105.  BlS.liiri, 
825.107.  825  108.  825  !•)•»,  825.111 
825  3tH) 
b'nforrfinenl  825.^i>{Mi2.5.40^ 
rquivaleni  b<'..n('n!s  825.213(0  hli.S.il-J 

823.215(d) 
hjj.ivdle.n!  p.ji,  .S2.=,.11K;(0.  H25.1 17. 
825  2U-;(iY  825  215,  J-,25.f»01(i-). 
K25  rO,i(i.) 
l-i>.ii:iv3!cnl  jtMtitn  825.11H>(!  ),  825. 21.^, 

8-5  ii15.  «:.5.218;b).  825  604.  825.7fCl:  i 
Fann  Crt'diJ  A'ir!iniMri.tion  825.109!!:! 
Fitnoss  Jor  ih:'\  825.2ir.(c ).  }'25..110. 

625.702iL) 
i'o.'.terore  82.'^..1(K)(;!).  82.5.112.  t'i:?  2iKii    i 
825  207,  S25.2U2(.-j),  825  2ty^U■l 
825.20:(b).  825.302.^0 
(Ui\  en-.Tie';!  Pni  tine  bfui  e  8:'5.1ft>;i'l 
C.-.ii.p  hfo'lh  pl.-.ri  825.209,  825.2:3.  825.W:it 
H^iillh  UM-fiti.  825. 100:b)T 825.1  Of.t^i. 
825  209.  825.210,  82.5.211 .  825  2 ■..• 
825  215(d).  825.219.  825.22(';i, J, 
«25.,3(ll(!  ).  82.5. 309.  825  r;i2.  hi^.t,.!-' 
825.700,825  702(i) 
H<;  lih  ii.ie  p.-ovidtr  825,l(il>(d),  825  11-1. 
625.115.  8:5.118.  825.502,  K25.-?05. 
825.:>lKv  825.307.  825.510(a).  82.5.W::» 
Hc.ill.h  pldH  i-iemiuniv  825.210.  825.21";^) 
Hiishfcnd  iind  wife  825.202 
In  loio  parerjt)<  825.113.  825.800 
Il  fXiwble  of  self-Oiri-  825.1  i:d(f  1.  825  !i()(l 
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e:  n 


8!5 


fCon  ;rei 


Industr>'  affe; 
825.800 

Instructional 
825. 504,  8 

Integrated  em 

Intermittent  h 
825.203, 
825.800 

Joint  employ 
825.106 

Key  employee 
825.217, 
825.312(f) 

Library  of 

Life  insurance 
825.800 

Maintain  heall)i 
825.215(d 

Medical  certi 
825.301(c 
825.307 
825.312(b 

Medical  neces 
825.306(d 

Multi-empl 

Needed  to  car( 
825.116. 

Not  foreseeabl ; 

Notice  825 
825.200(d 
825.208(c 
825.219{a 
825.300. 
825.304, 
825.312( 
825.601(b 


ti  ng  commerce  8.25.104, 


,TO;nt  825.104(c),  825.105. 


325.209(g).  825.213(a), 
8^5.218,  825.219,  B25.301(c). 


ess  825.109(b),  825.800 
825.213(0.  825.215(d), 


benefits  825.209,  825.212, 
,  825.301(c),  825.309,  825.603 
fi;ation  825.116,  825.213(a), 
825.302(c),  825.305,  825.306, 

.308,  825.310,  825.311, 
.  825.701(d) 
ity  825.114(d),  825.117. 


f  25.: 


£25 


10((d) 


f25 
(25 


a 
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ployee  825.601.  825.602. 
15  7dl(f).  825  800 
[oyer  825.104(c) 
ve  825.116(c).  825.117, 

302(f),  825.600(c),  825.601, 


:  health  plans  825.211 
for  825.100(a),  825.114(d). 

, 207(c) 
825.303,  825.311(b) 
..825.103(b),  825.110(d). 
825.207(g).  825.208(a), 
.  825.209(d).  825.210(e). 
.  825.219(b).  825.220(c). 
1.301(c).  825.302.  825.303. 
309.  825.310(c).  825.310(d). 
.  825.402.  825.403(b). 
825.701(a) 


Notice  requirements  825.110(d),  825.301(c), 

825.302(g),  825.304(a),  825.304(e), 

825.601(b) 
Paid  leave  825.100(a),  825.207,  825.208, 

825.210.  825.213(c),  825.217(c), 

825.219(c),  825.301(c),  825.304(d). 

825.700(a),  825.701(a) 
Parent  825.100(a),  825.101(a).  825.112. 

825.113.  825.116(a),  825.200(a), 

825.202(a),  825.207(b),  825.213(a). 

825.305(a).  825.306(d).  825.800 
Physical  or  mental  disability  825.113(c). 

'  825.114.  825.215(b).  825.500(e).  825.800 
Placement  of  a  child  825.100(a).  825.201. 

825.203(a).  825.207(b) 
Postal  Rate  Commission  825.109(b).  825.800 
Posting  requirement  825.300.  825.402 
Premium  payments  825.100(b).  825.210. 

825.212.  a?5. 213(f).  825.301(c). 

825.308(d).  825.500(c) 
Private  employer  825.105.  825.108(b) 
•  Public  agency  825.104(a),  825.108,  825.109, 

825.800 
Recertification  825.301(c),  825.308 
Records  825.110(c),  825.206(a),  825.500 
Reduced  leave  schedule  825.111(d), 

825.114(d).  825.116(c).  825.117.  825.203. 

825.205.  825.302(f).  825.306(d). 

825.500(c).  825.601.  825.702(c).  825.800 
Restoration  825.100(d).  825.106(e). 

825.209(g).  825.213(a).  825.216.  825.218. 

825.219.  825.301(c).  825.311(c).  825.312 
Returning  to  wrork  825.214 
Right  to  reinstatement  825.100(c).  825.209(g). 

825.214(b).  825.216(a).  825.219. 
825.301(c).  825.311(c).  825.312.  825.400. 
825.700 


Secondary  employer  825.106(f) 

Serious  health  condition  825.100.  825.101(a), 

825.112(a).  825.114.  825.116(a), 

825  200(a),  825.202(a).  825.203. 

825.204(a).  825.206(b),  825.207,  825  213, 

825.215(b),  825.301(c),  825.302.  825.303, 

825.305,  825.306,  825.308(d),  825.310(a), 

825.311(c),  825.312(b),  325.601(a), 

825.602(a),  825.800 
Son  or  daughter  825.112(a),  825.113(c), 

825.202(a).  825.800 
Spouse  825.100(a).  825.101(a),  825.112(a). 

825.113(a),  825.200(a).  325.202. 

825.213(a),  825.303(b),  825.305(a), 

825.306(d),  825.701(a),  825.800 
State  laws  825.701 
Substantial  and  grievous  economic  injury 

825.213(a).  825  216(c),  825.218,  825.219. 

825.312(f) 
Successor  in  interest  825.104(a),  825.107, 

825.800 
Teacher(s)  825.110(c),  825.600(c),  825.800 
U.S.  Tax  Court  825.109(b) 
Unpaid  leave  825.100,  825.101(a).  825.105(b), 

825.206,  825.208,  825.601(b) 
Waive  rights  825.220(d) 
Workers'  compensation  825.207(d)(1). 

825.210(f).  825.216(d),  825.307(aJ(l). 

825.720(d)(1) 
Worksite  825.108(d),  825.110(a),  825.111, 

825.213(a),  825.214(e),  825.217. 

825.220(b),  825.304(c).  825.800 
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Appendix  B  to  Part  825— t-ertififation  of  Physician  or  Fra«  tilioniT  (dplinnal  Form  WH-3R0) 

Cortiricalijtn  of  Health  Care  Providi-r 

(Family  and  Mt-dical  Lvhvc  Act  ai  1993) 

I.  tmi)l()yc'L''.s  Name: 

:*    I'.iiKnt's  Name  (if  diftt-renJ  from  employee): 

3.  Ila-  atiathed  sheet  de.scrjhes  what  i.s  meant  by  a  "seriou.s  health  conditi(»n-  under  the  F  amily  and  Medical 
I-c.-nc  Act.    Doe^s  ifie  paneni'.s  iondi:i(m'  qualify  under  any  of" the  catejiorie.v  descrihed?   Ff  s--.  'plca.se  checit 
l};e  .ipjilicahie  tateg(!ry. 

0L__   (2)___    (3) (4) (5)         (6) .or         None  cif  the  ahsve 


A.  De-scribe  the  medical  facts  which  support  your  certification,  inclijdinp  a  brief  Flak  mi  nt  a>  to  he  w  tht 
mc'diial  facts  meet  the  criieria  of  (^ne  of  the.'>e  catL'p)rie,s: 


5. a.    Stale  the  approximate  dale  the  condition  commenced,  and  the  probable  duniiion  cf  the  condition  (and 
al.vo  the  probable  duration  of  tiie  p.iti em's  present  inc;ipatily'  it  different): 


b     Will  it  be  necessary  for  thf  employee  to  lake  work  (.niy  infirnuffi-nfly  or  (o  w»»rk  on  a  k^s  than  full 
Mlu-.lidi'  .-j.s  a  result  of  the  condition  (including  fur  treatmenJ  described  in  Flem  6  below)? 

If  \iv  v'nv  l)ie  probable  durati.m: 

«.      I!  the  condition  i.s  a  chn»nic  condition  (conJ.tiiti  P4)  ur  prf^iuancy.  Mate  whet'.e:  the  patient  is  presently 
iiic.i!)..citated'  and  the  likely  duration  and  frequency  of  epiMidi's  of  iiuapadir: 

rv.i     1!  additi(»nai  trt.,!inoWs  u  ill  bv  requin^i  for  the  condition,  provide  an  eMimalc  of  the  probable  number 

of  sH>ii  treainioni>; 

M  Die  p.itie!il  will  be  ahstni  from  work  o;  other  daily  activitiv*s  because  of  Ireatnit-nt  o:;  an  inftrinitlfn!  or 
parl-thnc  basis,  also  provide  an  estimate  of  th.-  prnhable  numbei  and  inlerxal  belueen  such  treatments,  actiial 
or  fsiim.'.ted  dales  of  treatment  if  known,  -.m^  perioj  reij'jired  for  recovery  if  any 

b.    li  any  ol  L'lesc  tie^tiiieul.   wiii  hj  provided  b\  ant'tlu-r  pro\iihr  i.f  hc^illh  .M■rvkl'^  (e.j:  ,  phyvical 
thcj.;;  .  ■).  I  iea.^e  state  the  nature  t)f  the  tre;•M;c■i!.^ 


H.tc  ariJ  tlscwhuii  or.  IhI^  d.rm.  (hi   tr.U-xmn'.wu  yi'iijA  itlalr.'  onI\  !..•  Iht  (.<ir.di:!..n  lo;  \<.h  il   i!  i  t  mnliMt-  »• 
I;>1  Mil-  IMl.A  lui-..-  '  - 

*  liuap.uily,"  lor  purposi-  i,l  I  MI. A,  i>  d'.lui.J  In  n)".ar.  inabihly  to  work.  MItnd  sLh.^A  (i  pirl..:n.  I'h.T  uyuh, 
<I.h1;  ;ni, villi-.',  line  lo  the  ^•.•rl^ul^  btiillh  fondiliuri.  tre;.lmfn!  therefor,  i,.i  nv.nt-ry  ihercfr.,!!). 


Fonn  VVIl  38(1 
FVccmbcr  1994 
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c     n  a  reginen  of  continuing  treatment  by  the  patient  is  required  under  your  supervision,  provide  a  general 


description  o 


7. a     If  medidal  leave  is  required  for  the  employee's  absence  from  work  because  of  the  employee's  own 
condilion  (in  :iuding  absences  due  to  pregnancy  or  a  chronic  condition),  is  the  employee  unable  to  perform 
work  of  any  Icind? 


b.   If  able 
functions  of 

essential  job 


t) 


perform  some  work,  is  the  employee  unable  to  perform  any  one  or  more  of  the  essentia! 
he  employee's  job  (the  employee  or  the  employer  should  supply  you  with  information  about  the 
iinctions)? If  yes,  please  list  the  essential  functions  the  employee  is  unable  to  perform: 


8. a.    ir  leave 
the  patient 


b     It  no, 

as'^ist  in  the 


such  regimen  (e.g.,  prescription  drugs,  physical  therapy  requiring  special  equipment): 


c.   If  neithe  r  a.  nor  b.  applies,  is  it  necessary  for  the  employee  to  be  absent  from  work  for  treatment? 


r?q 


is  required  to  care  for  a  family  member  of  the  employee  with  a  serious  health  condition,  does 
uire  assistance  for  basic  medical  or  personal  needs  or  safety,  or  for  transportation? 


\Jould  the  employee's  presence  to  provide  psychological  comfort  be  beneficial  to  the  patient  or 
{ atient's  recovery? 


c     If  the  p;  tient  will  need  care  only  intermittently  or  on  a  part-time  basis,  please  indicate  the  probable 


duriilion  of  mis  need: 


(Sigiuiure  of  Health  Care  Provider) 


(Address) 


To  be  comp  eted  by  the  employee  needing  family  leave  to  care  for  a  family  member: 


Stale  the  Cdi< 
schedule  if 
sclK\kile: 


you  will  provide  and  an  estimate  of  the  period  during  which  care  will  be  provided,  including  a 
ave  is  to  be  taken  intermittently  or  if  it  will  be  necessary  for  you  to  work  less  than  a  full 


(IZmpIv'Yee  s  gnature) 


(Type  of  Practice) 


(Telephone  number) 


(date) 
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A  "Serious  Health  Condition"  means  an  illness,  injury,  impairmeni,  or  physical  or  mental  condition 

iliai  involves  one  of  the  following 

1.    H.ispiial  Care 

In|»;iiient  care  (/.r.  an  overnight  stay)  in  a  hospital,  hospice,  or  residential  medical  care  facility,  including  any 
period  of  incapacity-  or  subsequent  treatment  in  connection  with  or  consequent  lo  such  inpatient  care. 

2     Alienee  Plu*^  Treatment 

(a)   A  period  of  incapacity'  of  more  than  three  coasecutive  calendar  days  (including  any  subsequent 
trealinent  or  period  of  incapacity"  relating  to  the  same  condition),  that  also  involves: 

(1)  Treatment'  (wo  or  more  times  by  a  health  care  provider,  by  a  nurse  or  physician's 
assistant  under  direct  .supervision  of  a  health  care  provider,  or  by  a  provider  of  health  care  ser\ices 
(f./j..  physical  therapist)  under  orders  of,  or  on  referral  by.  a  health  care  provider:  or 

(2)  Treatment  by  a  health  care  provider  on  a(  least  one  (Kcasion  which  results  in  a  regimen 
of  continuing  treatment^  under  tlie  supervision  of  the  healUi  care  provider. 

?>     Pu'L'nanc) 

An\  period  of  incapacity  due  lo  pregnancy.  >'T  for  prenatal  care 

4     Chronic  Condi; i^ns  Requiring  Treatments 

A  clir(jnic  condition  which. 

(1)  Requires  periodic  visits  for  treatment  by  a  health  care  provider,  or  by  a  nurse  or  physician's 
assi>^!.mi  under  direct  supervision  of  a  health  care  provider; 

(2)  Continues  over  an  cMendt-d  piriod  of  lime  (incluJinj:  recurring  episodes  of  a  single  underlying 
conJition);  and 

(3)  May  cause  epi.sodic  rather  than  a  continuing  period  of  incapacity'  (e.g..  asthma,  diabetes. 
epil^ysy.  etc.). 

.'>.    Pcrmanent'Lon'^-term  Ct^pdiiion'-  Regtiiri;;^'  .S'jjVf.  isi.ri 

A  period  of  incapacity^  which  is  permamni  or  lonj;-tcrn)  c'lie  t.>  a  condition  tor  which  treatment  may  not  be 
elleciive.   The  employee  or  family  member  must  be  under  the  continuing  supervivicm  of,  but  nt*d  not  be 


Trealmcrt  include;-  examinations  to  determine  if  a  senous  health  condition  exists  and  evaluations  of  the  condition. 
Treatment  does  not  include  routine  physical  examinations,  eye  examinations,  or  dental  examinations. 

A  reyimen  of  continuing  treatment  includes,  for  example,  a  course  of  prescnpfion  medication  (e.g. .  an  antibiotic)  or 
therapy  requmng  .special  equipment  to  resolve  or  alleviate  the  health  condition.    A  regimen  of  treatment  does  not 
include  the  taking  of  over-the-counter  medications  such  a.s  a.spirin,  antihistamine.s,  or  salves;  or  hed-rc-st.  dnnkmg 
lluids.  exercise,  and  other  similar  activities  that  can  be  initiated  without  a  visit  to  a  health  care  provider. 
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receiving  active  treatment  by,  a  health  care  provider.   Examples  include  Alzheimer's,  a  severe  stroke,  or 


the  terminal 


6.    Multiple 


stages  of  a  disease. 

Treatments  CNon-Chronic  Conditions) 


>f 


Any  period 
care  provid 
provider,  eittier 
result  in  a 
intervention 
kidney  disease 


ler 


[en 


JMI 


absence  to  receive  multiple  treatments  (including  any  period  of  recovery  Uierefrom)  by  a  health 
or  by  a  provider  of  health  care  services  under  orders  of,  or  on  referral  by,  a  health  care 
for  restorative  surgery  after  an  accident  or  other  injury,  or  for  a  condition  that  would  likely 
od  of  incapacit>-^  of  more  than  three  consecutive  calendar  days  in  the  absence  of  medical 
or  treatment,  such  35  cancer  (chemotherapy,  radiation,  etc.).  severe  arthritis  (physical  therapy), 
(dialysis). 
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Appendix  C  to  Pari  825-  Notice  to  Employees  of  Rights  under  FMLA  |WH  Publication  1420) 
Appendix  C  to  Part  82  5  —  Hot Ice  to  Employees  of  Rights  under 

TKLX    {WE  Publication  1420) 

^--^:;.a-    ;.  ^Ybur Rights       """- '^"^M 
Family  and  Medical  Leave  Act  off  1 


FMLA  requires  covered  employer*,  lo  provide  up  to 
12  week",  of  unpaid,  job-proiecied  leave  lo  '■eliFibie" 
employee*-  for  cenain  family  and  medical  rcawns. 
Emplovees  are  eligible  if  ihev  have  worked  for  a  co\ ered 


Ji^^-^^v^ 


employer  for  ai  Icasi  one  year,  and  for  1.250  hours  over 
ihc  previous  12  months,  and  if  there  are  ai  least  50 
employees  wilhm  75  miles. 


Reasons  For  Taking  Leave: 


Unpaid  leave  must  be  granted  for  any  of  the  following 
reasons 

o  lo  care  for  the  employee's  child  afiet  binh.  or  placement 
for  adoption  or  foster  care; 

•  to  care  for  the  employee's  spouse,  son  or  daughter,  or 
parent,  who  has  a  senous  health  condition:  or 

o  lor  a  senous  health  condition  that  make--  the  cmpN-'.cc 
unable  to  pcr;o"n'i  tht  emri'^vee''-  job 

At  ihc  employee's  or  employer's  option,  certain  kind*,  ol 
paid  lea^e  may  be  subsiiiuied  for  unpaid  lea\c 


Advance  Notice  and  Medical 


•  Upon  return  from  FMLA  leave,  most  employees  must  be 
restored  to  their  original  or  equivalent  positions  with 
equivalent  pay,  benefits,  and  other  cmplo>Tncnl  terms. 

•  The  use  of  FMLA  leave  cannot  result  in  the  loss  of  any 
emplovTneni  benefit  that  accrued  prior  to  the  start  of  an 
employee's  leave. 


Unlawful  Acts  By  Employers: 


FMLA  makes  ii  unlawful  for  any  employer  to: 

•  interfere  wiih,  restrain,  or  denv  the  exercise  of  anv  nghi 
provided  under  FMLA 

•  discharge  or  discriminate  against  anv  person  for  opposing 
anv  practice  made  unlawful  b>  FMLA  or  for 
involvement  in  anv  proceeding  under  or  relating 

lo  FMLA 


Certification: 


-*^-----  >r:  .^^"  "^^^fll 


Tht.'  emplovev  ma^  be  required  ;.■  provide  ad^,^::.^  i.\;\c 
notice  and  medical  certification  lakme  of  lea\c  ma-,  be 
denied  if  rcquiremeni'.  arc  not  met 

•  The  empinvee  ord.iianlv  mu-.;  puniuc  ?-'<<^.:-    adi.2-:,e 
notice  when  the  leave  is  "fore'-eeahic 

•  An  cmplovcr  max  require  medical  certification  lo  '-upp<.>n 
a  request  tor  leave  becau'^c  ol  a  veriou.-  health  vondKior.. 
and  mav  require  second  or  third  opinion",  (a:  the 
employer's  expense)  and  a  fiinesv  foi  dutv  icpor;  ii.) 
return  to  work 


Enforcement 


•  Tnc  L  S   Depanmer.i  of  L.abor  is  authonzed  to 
mv; .tica'e  and  resolve  complaints  of  violations. 

•  An  ehcible  empi  i,ec  ma\  bring  a  cimI  action  aga:nsi  an 
emplovei  lor  vioij:..in>. 

1  Ml  A  dofv  no!  afieii  anv  Federal  o:  Staic  law  prohibiting 
discrimination,  or  supersede  an;>  State  or  local  law  or 
colleciivc  bargaining  agreement  which  provides  greater 
lamilv  or  medical  leave  richi^ 


Job  Benefits  arid  Protection:  ■  For  Aamkmal  information: 


|-or  the  duration  w'  FMI  -X  I'.'a--.,  tnc  empiowt  :•;;: 
maintain  the  emplo-.^-  -  t-,calih  coverage  unoer  anv 
"group  health  plan 


U  S  Depanmeni  of  Labo' 
Employmenl  Sianda'ds  Aarr.inisiratior 
Wage  and  Hour  Division 
VVasn^nqlon   DC  20210 


C«<n(acf  the  nrarevi  i,iucv  of  the  N^age  ind  Hour 
Uiviston.  l\sl«f  ir  most  lelephiine  dirrctone>  under 
r.S.  Government,  Oepanmeni  of  l.ahor. 


WH  Publication  1420 
June  1993 
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\ppcndic  D  to  Part  825— Prototype  Notice:  Employer  Response  to  Employee  Request  for  Family  and  Medical  Leave 
^^       ^  (Form  VVH-381) 


Employer  Response  to  Employee 
Request  for  ="amily  or  Medical  Leave 
(Optional  use  form  -  see  29  CFR  ^825.301  (c)) 


(Family  and 


(Date) 


TO 


FROM. 


SUBJECT: 


On 


(daie) 

□  the  birth 

□  a  serious 

D  a  serious 

You  notifiet 
about  _ 


(dai 


Except  as  e 
for  the  T&<Ly 
same  condit 
pay,  bene 
following 
which  w 
reimburse 


(.•oul  1 


oi 


This  is  10  i 
1  Y 

:  Thi 

3  YoL 

yoii 
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U.S.  I>epartment  of  Labor 
Employment  Standards  Administration 
Wage  and  Hour  Division 


Medical  Leave  Act  of  1993) 


{Employee 's  name) 


{Name  of  appropriate  employer  represeruanve) 
Request  for  Family/Medical  Leave 

,  you  notified  us  of  your  need  to  uke  family/medical  leave  due  to: 
3f  your  child,  or  the  placement  of  a  child  with  you  for  adoption  or  foster  care;  or 
hialih  condition  that  makes  you  unable  to  perform  the  essential  functions  of  your  job;  or 
health,  condition  affecting  your  D  spouse,  a  child.  □  parent,  for  which  you  are  needed  to  provide  care 


us  that  you  need  this  leave  beginning  on 


and  that  you  expect  leave  to  continue  until  on  or 


(date) 


in'amed  below   you  have  a  right  under  the  FMLA  for  up  to  12  weeks  of  unpaid  leave  in  a  12-month  period 
A  ,a>  listed  above     Also,  your  health  benefits  must  be  mainuined  during  any  period  of  unpaid  leave  under  the 
jr..  as  if  you  continueJ  to  work,  and  you  must  be  reinstated  to  the  same  or  an  cquivalem  job  with  the  same 
and  terms  and  conditions  of  employment  on  your  return  from  leave.    If  you  do  not  return  to  work 
[LA  leave  for  a  reason  other  than   (1)  the  continuation,  recurrence,  or  onset  of  a  serious  health  condition 
entitle  you  to  FMLA  leave;  or  (2)  other  circumstances  beyond  your  control,  you  may  be  required  to 
for  our  share  of  health  insurance  prenuums  paid  on  your  behalf  during  your  FMLA  leave 
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You  may  elect  to  substitute  accrued  paid  leave  for  unpaid  FMLA  leave.  We  D  will  a  will  not  require  that 
you  substitute  accrued  paid  leave  for  unpaid  FMLA  leave.  If  paid  leave  will  be  used  the  following  conditions 
will  apply:    {Explain) 


5(a).      If  you  normally  pay  a  portion  of  the  premiums  for  your  health  insurance,  these  payments  will  continue  during 
the  period  of  FMLA  leave.    Arrangements  for  payment  have  been  discussed  with  you  and  it  is  agreed  that  you 
will  make  premium  payments  as  follows:    {Set  forth  dates,  e.g. .  the  JOth  of  each  month,  or  pay  periods,  etc. 
that  specifically  cover  the  agreement  v^ith  the  employee.) 


(b).       You  have  a  minimum  30-day  {or.  indicate  longer  period,  if  applicable)  grace  period  in  wliich  to  make  premium 
payments.    If  payment  is  not  made  timely,  your  group  health  insurance  may  be  cancelled,  provided  we  notify 
you  in  writing  at  least  15  days  before  die  dale  that  your  health  coverage  will  lapse,  or,  at  our  option,  we  may 
pay  your  share  of  the  premiums  during  FMLA  leave,  and  recover  these  payments  from  you  upon  your  return  to 
work.   We   D  will   □  will  not  pay  your  share  of  health  insurance  premiums  wiiile  you  are  on  leave. 

(c).       We   □  will   n  will  not  do  the  same  with  other  benefits  (e.g.,  life  insurance,  disability  insurance,  etc.) 

while  you  are  on  FMLA  leave.    If  we  do  pay  your  premiums  for  other  benefits,  when  you  return  from  leave 
you  □  will   D  will  not  be  expected  to  reimburse  us  for  the  payments  made  on  your  behalf. 

6.  You   D  will   □  will  not   be  required  to  pre&eci  a  fitness-for-duty  certificate  prior  to  being  restored  to 

employment.    If  such  certification  is  required  but  not  received,  your  return  to  work  nuy  be  delayed  until  the 
certification  is  provided. 

7(a).  You  □  are  O  are  not  a  "key  employee"  as  described  in  §825.218  of  the  FMLA  regulations.  If  you  are  a 
"key  employee,"  restoration  to  employment  may  be  denied  following  FMLA  leave  on  the  grounds  that  such 
restoration  will  cause  subsuntial  and  grievous  economic  injury  to  us. 

(b).       We   o  have   D  have  not   determined  that  restoring  you  to  employment  at  the  conclusion  of  FMLA  leave  will 
cause  sub.stanual  and  grievous  economic  harm  to  us.    {Explain  (a>  and/or  (b)  belo'^:    See  %825.219  of  the 
FMLA  regulations.) 


fit; 
FvlLA 


lis 


ii  form  you  thaf  {check  appropriate  boxes,  explain  ^-here  indicated) 

arc    O  eligible    C  not  eligib!f    lor  le^v-  under  the  FMLA. 

requested  leave   a  wilt   Q  will  not  be  counted  against  your  annual  FMLA  leave  entitlement. 

D  w.ll   D  will  not   be  required  to  furnish  medical  certification  of  a  serious  health  condition.    If  required. 

must  furnish  certification  by {insert  date)  (must  be  at  least  15  days  after  you  are  notified  of  this 

reduirement)  or  we  may  delay  the  commencement  of  your  leave  until  the  certification  is  submitted. 


Form  V\H-381 
December  1994 


VvTiile  on  leave,  you   □  will    c  will  no:   i^  reqJreJ  to  furrJsh  us  with  periodic  reports  every fmdicate 

intend  of  periodic  reports,  cs  appropnije  for  the  particular  leave  situation)  of  your  status  and  intent  to  return 
to  work  (see  ^25.309  of  the  FKfLi  regulations).    If  Ae  circumstances  of  you:  leave  change  and  you  are  able 
to  return  to  work  earlier  than  the  date  indicated  on  the  reverse  side  of  this  form,  you   D  will   C3  will  not   be 
required  to  notify'  us  at  least  r*o  work  days  prior  to  the  date  you  intend  to  repon  for  work. 

You   D  will   □  will  not  be  required  to  furnish  recert'fication  relating  to  a  serious  health  condition.    {Explain 
bebw.  if  necessary,  includiftg  the  internal  between  certifications  as  prescribed  in  ^25.308  of  the  FMLA 
regulations.) 
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JMI 


Interna: 


Part  III.  Administrative,  Procedural,  and  Miscellaneous 


EHect  of  the 
Leave  Act  on 
Coverage 


Family  and  Medical 
qOBRA  Continuation 


Notice  94-103 


and 


lig 


p  oye 


e-nc 


COIRA 
ccord  incc 


nu  n 


The  Family 
of  1993  ("FMLlA 
poses    ccnain 
pioyers  regardi 
family  coverag( 
plans    for    em 
leave.    Many 
questions  about 
under  FMLA 
to  provide 
crage  in  aci 
ments  of  sectioh 
nal    Revenue 
addresses  a 
questions  that 

The    requif 
FMLA   leave; 
cr's  obligation 
under    a    grou{ 
FMLA   leave 
FMLA.  not 
nuc  Code.  Th< 
Labor  has  publ 
the  requirements 
825  of  title  29 
Regulations, 
when  FMLA 
the  guidance  p 
Although    ih'.s 
references  lo 
day  of  FMLA 
not  purport  tc 
when  FMLA  1 
on  any  other 
instead,  the 
on  the  COBRi^ 
requirements 
FMLA    leave 
mined   under 
Regulations  th 
C.F.R.  §  825 


nc  [ 


ni  )t 


Q-1;  In  n 
c  COBRA  Oi. 
an  Employee 
FMLA  Leavc^ 

A-l;  The 
FMLA  does 
ing  event  und 
Code.   A  qualify 
lion  4980B(O(  i)<B) 
if  (1)  an  emplc 
dependent  chi 
covered  on   i 
day  of  FMLA 
ered  during  ih 


Appendix  E  to  Part  825— IRS  Notice  Discussing  Relationship  Between  FMLA  and  COBRA 

Revenue  Bulletin  No.  1994-51  (December  19,  1994),  pp.  10-11. 


Medical  Leave  Act 
").  PL.  103-3,  im- 
equirements    on    em- 
coverage,  including 
under  group  health 
ecs    taking    FMLA 
pioyers   have    raised 
how  the  requirements 
ffect  their  obligation 
continuation  cov- 
with  the  require- 
4980B  of  the  Inter- 
Code.    This    notice 
ber  of  the  principal 
ve  been  raised, 
etnents    pertaining    to 
ncluding  the  employ- 
to  maintain  coverage 
health    plan    during 
ire   established    under 
ihe  Internal  Rcve- 
U.S.   Department  of 
shed  rules  interpreting 
of  FMLA   in   part 
f  the  Code  of  Federal 
determination    of 
ends  is  relevant  to 
ovided  in  this  notice, 
notice    rr.ake?    several 
t  first  cay  or  thr  last 
leave,  the-  not.ce  does 
provide  guidance  on 
ve  begins  or  ends  or 
pect  of  FMLA  leave; 
ice  provides  guidance 
continuation  coverage 
hat    may    arise    once 
has    ended    (as    deter- 
MLA   and   the   Labor 
reunder).  See.  f.z  .  2v 
;  09(0  and  (£>. 


un  Jer 


The 
leave 


l\ 


I  av 


;/  Circuns'.nces  Does 

'''/>''^J§  f-f'.r  Occur  If 

i  ')oei  .''.■■!  Return  from 


King    of  "leave    under 

constitute  a  qualify- 

section  4980B  of  the 

ring  event   under  sec- 

occurs,   however. 

yee  (or  the  spouse  or  a 

d  of  the  employee)  is 


ih: 


day   before   the    first 

leave  (or  becomes  cov- 

FMLA  leave)  under  a 


group  health  plan  of  the  employee's 
employer,  (2)  the  employee  does  not 
return  to  employment  with  the  em- 
ployer at  the  end  of  the  FMLA  leave, 
and  (3)  the  employee  (or  the  spouse 
or  a  dependent  child  of  the  employee) 
would,  in  the  absence  of  COBRA 
continuation  coverage,  lose  coverage 
under  the  group  health  plan  {i.e., 
cease  to  be  covered  under  the  same 
terms  and  conditions  as  in  effea  for 
similarly  situated  active  employees 
and  their  spouses  and  dependent  chil- 
dren) before  the  end  of  what  would 
be  the  maximum  coverage  period. 
However,  the  satisfaction  of  the  three 
conditions  in  the  preceding  sentence 
docs  not  constitute  a  qualifying  event 
if  the  employer  eliminates,  on  or 
before  the  last  day  of  the  employee's 
FMLA  leave,  coverage  under  a  group 
health  plan  for  the  class  of  employees 
(while  continuing  to  employ  that  class 
of  employees)  to  which  the  employee 
would  have  belonged  if  the  employee 
had  no:  taken  FMLA  leave. 

Q-2:  When  Does  the  COBRA 
Qualifying  Event  Occur,  and  How  is 
the  Maximum  Coverage  Period  Mea- 
sured? 

A  qualifying  event  described  in 
Q&A-l  occurs  on  the  last  day  of 
FMLA  leave.  The  maximum  coverage 
period  is  measured  from  the  date  of 
the  q'.iai.fying  event  (i.e.,  the  last  day 
of  FMLA  leave).  If.  however,  cover- 
age under  the  group  health  plan  is 
lost  at  a  later  date  and  the  plan 
provides  for  the  extension  of  the 
required  periods,  as  permitted  under 
section  4980B(0(8)  of  the  Code,  then 
the  maximum  coverage  period  is  mea- 
sured frc"-  ihe  daic  w!i*r.  coverage  is 
lo-i. 

Example  I .  Employee  A  is  covered 
under  the  group  heal'.'.-,  plan  of  Em- 
pl'.'ver  A'  or  Jauaa.-^  31.  1995.  A 
takes  FMLA  leave  beginning  Febru- 
ary 1.  1995.  A'%  last  day  of  FMLA 
leave  is  12  weeks  later,  on  April  25, 
1995,  and  A  does  not  return  to  work 
with  X  at  the  end  of  the  FMLA 
leave.  If  A  docs  not  elect  COBRA 
continuation  coverage.  A  will  lose 
coverage  under  the  group  health  plan 
of  A'  on  April  26.  1995. 

A  experiences  a  qualifying  event  on 
April  25,  1995.  and  the  maximum 
coverage  period  (generally  18  months) 
is  measured  from  thai  date.  (This  is 
the  case  even  if.  for  part  or  all  of  ihe 


FMLA  leave,  A  fails  to  pay  the 
employee  portion  of  premiums  for 
coverage  under  the  group  health  plan 
of  X  and  is  not  covered  under  A^s 
plan.  See  Q&A-3  below.) 

Example  2:  Employee  B  and  fl's 
spouse  arc  covered  under  the  group 
health  plan  of  Employer  Y  on  August 
15,  1995.  B  lakes  FMLA  leave  begin- 
ning August  16,  1995.  B  informs  Y 
less  than  7  weeks  later,  on  September 
TZ,  1995,  that  B  will  not  be  returning 
to  work.  Under  the  FMLA  regula- 
tions published  by  the  Department  of 
Labor  in  part  825  of  title  29  of  the 
Code  of  Federal  Regulations.  B'%  last 
day  of  FMLA  leave  is  September  28, 
1995.  B  does  not  return  to  work  with 
Y  at  the  end  of  the  FMLA  leave.  If  B 
and  5's  spouse  do  not  elect  COBRA 
continuation  coverage,  they  will  lose 
coverage  under  the  group  health  plan 
of  Y  on  September  29,  1995. 

B  and  B's  spouse  experience  a  qual- 
ifying event  on  September  28,  1995. 
and  the  maximum  coverage  period 
(generally  18  months)  is  measured 
from  that  date.  (This  is  the  case  even 
if,  for  part  or  all  of  the  FMLA  leave, 
B  fails  to  pay  the  employee  portion 
of  premiums  for  coverage  under  the 
group  health  plan  of  Y  and  B  or  B's 
spouse  is  not  covered  under  Ti  plan. 
See  Q&A-3  below.) 

Q-3:  Can  a  COBRA  Qualifying 
Event  Occur  If  an  Employee  Failed  lo 
Pay  the  Employed  Portion  of  Premi- 
ums for  Coverage  Under  a  Group 
Health  Plan  During  FMLA  Leave  or 
Declined  Coverage  Under  a  Group 
Health   Plan   During  FMLA    Leave? 

A-J:  Yes.  Any  lapse  of  coverage 
under  a  group  health  plan  during 
FMLA  leave  is  irrelevant  in  determin- 
ing whether  a  set  of  circumstances 
constitutes  a  qualifying  event  under 
Q&A-l  of  this  notice  or  when  such  a 
qualifying  event  occurs  under 
Q&A-2.  ^ 

0-4:  Are  the  Foregoing  Rules  Af- 
fected by  a  Requirement  of  State  or 
Local  Law  to  Provide  a  Longer  Peri- 
od of  Coverage  Than  That  Required 
Under  FMLA  ? 

A-4:  No.  Any  State  or  local  law 
that  requires  coverage  under  a  group 
health  plan  to  be  maintained  during  a 
leave  of  absence  for  a  period  longer 
ihan  that  required  under  FMLA  (for 
example,  for  16  v^eeks  of  leave  raiher 
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than  for  the  12  weeks  required  under 
FMLA)  is  disregarded  for  purposes  of 
determining  when  a  qualifying  event 
occurs  under  section  4980B  of  the 
Code. 

Q-5:  May  COBRA  Continuation 
Coverage  Be  Conditioned  Upon  Re- 
imbursement of  the  Premiums  Paid 
by  the  Employer  for  Coverage  Under 
a  Group  Health  Plan  During  FMLA 
Leave? 

A-5:  No.  The  U.S.  Department  of 
Labor  has  published  rules  dcsaibing 
the  circumstances  in  which  an  em- 
ployer may  recover  premiums  it  pays 
to  maintain  coverage,  including  fami- 
ly coverage,  under  a  group  health 
plan  during  FMLA  leave  from  an 
employee  who  fails  to  return  from 
leave.  See  29  CFR  §  825.213.  Even  if 
recovery  of  premiums  is  permitted 
under  those  rules,  the  right  to  CO- 
BRA continuation  coverage  cannot  be 
conditioned  upon  the  employee's  re- 
imbursement of  the  employer  for  pre- 
miums the  employer  paid  to  maintain 
coverage  under  a  group  health  plan 
during  FMLA  leave. 

Q-6:  How  Is  the  COBRA  Notice 
Period  for  Employers  Satisfied? 

A-6:  In  the  case  of  an  employee 
-(or  the  spouse  or  a  dependent  child  of 
an  employee)  who  experiences  a  qual- 
ifying event  described  in  Q&A-l  of 
this  notice,  the  usual  notice  rules  of 
section  49808(0(6)  of  the  Code  ap- 
ply. Thus,  the  employer  must  notify 
the  plan  administrator  of  the  qualify- 
ing event  within  30  days  (or,  in  the 
case  of  a  group  health  plan  which  is  a 
multiemployer  plan,  such  longer  peri- 
od of  time  as  may  be  provided  in  the 
terms  of  the  plan)  of  the  last  day  of 
FMLA  leave.  If.  however,  coverage 
under  the  group  health  plan  is  lost 
after  the  last  day  of  FMLA  leave  and 
the  plan  provides  for  the  extension  cf 
the  required  periods,  as  pe.-mitted 
under  section  49808(0(8),  r.-^en  the 
applicable  notice  period  of  section 
4980B(0(6)(B)  comr^-.^.^ces  on  the  date 
coverage  is  lost. 

Q-7:  What  is  the  Effect  of  This 
Notice? 

A-7:  Before  the  effective  date  of 
final  regulations  under  section  4980B 
of  the  Code,  employers  and  group 
health  plans  must  operate  in  good 
faith  compliance  with  a  reasonable 
interpretation  of  the  statutory  re- 
quirements for  COBRA  continuation 
coverage.    Whether    there    has    been 


good  faith  compliance  with  a  reason- 
able interpretation  will  be  determined 
based  on  all  the  facts  and  circum- 
stances of  each  case;  however,  the 
Service  will  consider  compliance  with 
the  terms  of  this  notice  to  constitute 
good  faith  compliance  with  a  reason- 
able interpretation  of  the  COBRA 
continuation  coverage  requirements 
of  section  4980B  of  the  Code  as  they 
apply  to  FMLA  leave  situations,  but 
only  to  the  extent  that  this  notice 
addresses  the  COBRA  continuation 
coverage  requirements  in  such  situa- 
tions. 

DRAFTING  INFORMATION 

The  principal  author  of  this  notice 
is  Russ  Weinheimer  of  the  Office  of 
the  Associate  Chief  Counsel  (Em- 
ployee Benefits  and  Exempt  Organi- 
zations). For  further  information  re- 
garding this  notice,  contact  Mr. 
Weinheimer  at  (202)  622-4695  (not  a 
toll-free  number). 


(FR  Doc.  94-32342  Filed  12-30-94;  3:44  pm] 
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DEPARtMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINI$TRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 
[FAR  CasJB  94-721] 

RIN  9000|AG30 

Federal  Acquisition  Regulation;  Truth 
in  Negotiations  Act  and  Related 
Changes 

AGENCIES:  [tepartment  of  Defense  (DOD), 
General  iervicesw  Administration  (GSA), 
and  Nati  jnal  Aeronautics  and  Space 
Adminis  (ration  (NASA). 

ACTION:  1  'roposed  rule. 


SUMMARY :  This  proposed  rule  is  issued 
piirsuani  to  the  Federal  Acquisition 
Streandi  ling  Act  of  1994  to  implement 
those  potions  of  Pub.  L.  103-355  that 
make  sp<  scific  changes  to  the  Truth  in 
Negotiat  ons  Act  (TINA)  or  that  impact 
other  are  as  of  the  FAR  that  affett 
contract  aricing.  This  regulatory  action 
was  not   ubject  to  Office  of  Management 
and  Bud  ;et  review  under  Executive 
Order  12  B66,  dated  September  30. 1993. 

DATES:  C  arniiwnt  Due  Date:  Comments 
.should  h  e  submitted  on  or  before  March 
7, 1995  t }  be  considered  in  the 
formulat  on  of  a  final  rule. 

Public  Meeting:  A  public  meeting  will 
be  held  <  n  February  9, 1995,  at  9:30  a.m. 

Oral/X  Written  Statements:  Views  to  be 
presents  1  at  the  public  meeting  should 
be  sent,  n  writing,  to  the  FAR 
Sccretari  at,  at  the  address  given  below, 
not  later  than  February  6, 1995. 

ADDRESS  ES:  Interested  parties  should 
submit  V  rritten  comments  to:  General 
Services  Administration.  FAR 
.Secretar  at  (VRS),  18th  &  F  Strtjets,  NW, 
Room  4C.^7,  Washington,  DC  20405, 
Telepl.n  le:  (202)  501-4755. 

The  pi  iblic  meeting  will  be  held  at: 
General  services  Administration 
Auditor  um,  18th  &  F  Streets,  NW.  First 
Floor,  W  ashington,  DC  20405. 

Please  cite  FAR  case  94-721  in  ail 
torrespcj  ndence  related  to  this  case. 
FOR  FUR1  HER  INFORMATION  CONTACT:  Mr. 
Al  Wins  on.  Tnith  in  Negotiations  Act 
(TINA)  1  earn  Leader,  at  (703)  602-2119 
in  refere  ice  to  this  FAR  case.  For 
general  iaformation,  contact  the  FAR 
Secretariat,  Room  4037.  GSA  Building, 
Washin«on.  DC  20405  (202)  501-4755. 
Please  c  le  FAR  case  94-721 . 


SUPPLEMENTARY  INFORMATION: 

A.  Backgroniid 

The  Federal  Acquisition  Streamlining 
Act  of  1994  (Pub.  L.  103-355)  (the  Act) 
provides  authorities  that  streamline  the 
acquisition  process  and  minimize 
burdensome  government-unique 
requirements.  Major  changes  that  can  be 
expected  in  the  acquisition  process  as  a 
result  of  the  Act's  implementation 
include  changes  in  the  areas  of 
Conmiercial  Item  Acquisition. 
Simplified  Acquisition  Procedures,  the 
Truth  in  Negotiations  Act,  and 
introduction  of  the  Federal  Acquisition 
Computer  Network  (FACNET). 

Public  Meeting 

The  FAR  Council  is  interested  in  an 
exchange  of  ideas  and  opinions  with 
respect  to  the  regulatory 
implementation  of  the  Act.  For  that 
reason,  the  FAR  Council  is  conducting 
a  series  of  public  meetings.  The  public 
is  encouraged  to  furnish  its  views;  the 
FAR  Council  anticipates  that  public 
comments  will  be  very  helpful  in 
formulating  final  rules. 

A  public  meeting  will  be  held  on 
F^ruary  9, 1995,  to  enable  the  public 
to  present  its  views  on  this  rule.  This 
rubs  will  only  be  discussed  at  die  public 
meeting  session.  Any  subsequent  public 
meetings  will  be  devoted  to  other 
revisions  to  the  FAR. 

Persons  or  organizations  virishing  to 
make  presentations  will  be  allowed  10 
minutes  each  to  present  their  views, 
provided  they  notify  the  FAR  Secretariat 
at  (202)  501-4755.  Written  statements 
for  presentation  should  be  submitted  to 
the  FAR  Secretariat  by  February  6, 1995. 
Persons  or  organizations  with  similar 
positions  are  encouraged  to  select  a 
common  spokesperson  for  presentation 
of  their  views.  This  meeting,  in 
conjunction  with  the  Federal  Register 
notice  soliciting  public  comments  on 
the  rule,  will  be  the  only  opportiuiity  for 
the  public  to  present  its  views. 

FAR  case  94-721 

FAR  case  94-721  implements 
Sections  1201  through  12 10  and 
Sections  1251  and  1252  of  the  Ad. 
Highlights  include  making  TINA 
requirements  for  civilian  agencies 
substantially  the  same  as  those  for  the 
Department  of"f)efense  (increasing  the 
threshold  for  submission  of  "cost  or 
pricing  data"  to  $500,000  and  adding 
penalties  for  defective  pricing). 
Provisions  are  also  included  that 
increase  the  threshold  for  cxjst  or  pricing 
data  submission  every  5  years  beginning 
October  1,  1995.  New  exceptions  are        , 
added  to  the  requirement  for  the 
submis.sion  of  "cost  or  pricing  data"  for 


commercial  items;  approval  levels  for 
waivers  are  changed,  and  prohibitions 
are  placed  on  acquiring  "cost  or  pricing 
data"  when  an  exception  applies.  The 
coverage  includes  a  clear  explanation  of 
adequate  price  competition  as  required 
by  the  Act. 

Also,  FAR  coverage  has  been  included 
that  addresses:  (1)  "Information  other 
than  cost  or  pricing  data",  (2) 
exemptions  based  on  established  catalog 
or  market  price,  (3)  inter-divisional 
transfers  of  commercial  items  at  price, 
and  (4)  price  competition  when  only 
one  offer  has  been  received. 

The  FAR  language  primarily  modifies 
FAR  Part  15,  together  with  associated 
Fart  52  clauses  and  Part  53  forms. 
However,  some  coverage  is  proposed  to 
address  contract  clauses  where 
threshold  changes  are  made  in  Part  14 
pertaining  to  sealed  bid  contracting,  ami 
in  Part  31  where  the  cost  principle  on 
material  costs  has  been  amended  to 
address  inter-divisional  transfers  of 
commercial  items  at  price.  Additional 
miscellaneous  changes  in  Parts  4, 12, 
15. 16,  31,  33,  36,  45,  46.  49,  and  53 
have  also  been  included. 

Upon  final  implementation,  the 
proposed  FAR  coverage  will  supersede 
the  earlier  FAR  case  94-720  that  was 
previously  published  as  an  interim  rule 
in  Federal  Acquisition  Circular  (FAC) 
90-22.  FAR  case  94-720  provided  for  an 
immediate  increase  to  the  threshold  for 
"cost  or  pricing  data"  submission  by 
contractors  to  civilian  agencies  to 
$500,000.  The  Act  provided  that  this 
requirement  was  effective  on  October 
13, 1994,  the  date  of  enactment.  FAC 
90-22  (FAR  case  94-720)  also  removed 
the  certification  requirement  of 
commercial  pricing  for  parts  or 
components  for  contractors  doing 
business  with  civilian  agencies. 

Policyjor  Determining  Reasonablenesi, 
of  Price 

Two  major  changes  are  found  in  the 
proposed  coverage.  The  first  change 
shifts  the  policy  of  FAR  Part  15  with 
respect  to  determining  price 
reasonableness.  A  hierarchical  policy 
preference  for  the  types  of  information 
to  be  used  in  assessing  reasonableness 
of  price  is  established.  The  policy  states 
that  no  additional  information  should 
be  obtaine«l  from  the  contractor  if  there 
is  adequate  price  competition.  This  is 
followed  by  allowing  progressively 
more  intrusive  types  of  data 
requirements.  Obtaining  "cost  or  pricing 
data"  is  designated  as  the  last  choice. 
Use  of  "cost  or  pricing  data"  is  coupled 
,  with  a  reminder  that  unnecessarily 
requiring  that  type  of  data  is  not 
desirable  and  can  lead  to  additional 
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costs  to  both  the  government  and  the 
contractor. 

New  FAR  coverage,  based  on  the  Act, 
is  presented  that  expands  the  exceptions 
based  on  adequate  price  competition 
and  provides  for  special  exceptions  for 
commercial  items.  A  new  section 
addressing  "information  other  than  cost 
or  pricing  data"  is  created  and  a 
Standard  Form  141X  is  provided  for  use 
by  contractors. 

The  proposed  policy  at  FAR  15.804- 
l(b)(l)(ii),  which  recognizes 
circumstances  when  it  can  be 
determined  that  adequate  price 
competition  exists  even  though  only  one 
offeror  has  responded  to  the 
Government's  requirement,  is  imder 
review  within  the  executive  branch  of 
the  Government  to  insure  the  policy  is 
a  permissible  implementation  of  the 
Act. 

Defining  "Cost  or  Pricing  Data" 

The  second  major  change 
accomplished  by  the  proposed  coverage 
is  the  clarification  of  the  meaning  of  the 
term  "cost  or  pricing  data."  Currently, 
the  FAR  uses  the  term  inconsistently.  In 
some  places,  "certified  cost  or  pricing 
data"  is  used  and  in  other  locations,  it 
states  "cost  or  pricing  data."  In  the 
proposed  coverage,  the  term  has  been 
clarified  in  the  definition  to  mean  that, 
among  other  things,  "cost  or  pricing 
data"  is  required  to  be  certified  in 
accordance  with  TINA  and  FAR  15.804- 
4.  and  means  all  facts  that  as  of  the  date 
of  agreement  on  price  (or  other  mutually 
agreeable  date)  prudent  buyers  and 
sellers  would  reasonably  expect  to  affect 
the  price  significantly. 

To  avoid  possible  confusion,  the  term 
"certified  cost  or  pricing  data"  has  also 
oeen  defined  as  a  subset  of  the  more 
encompassing  term  "cost  or  pricing 
data."  The  latter  addition  is  designed  to 
show  that  "certified  cost  or  pricing 
data"  is  a  subset  of  "cost  or  pricing 
data"  and  serves  to  distinguish  between 
data  for  which  a  certificate  has  not  yet 
been  submitted  and  data  for  which  a 
certificate  has  or  should  have  been 
submitted.  If  circumstances  change  such 
that  certification  is  not  required,  "cost 
or  pricing  data"  reverts  to  "information 
other  than  cost  or  pricing  data"  and  has 
the  same  postaward  audit  value  that  any 
other  "information  other  than  cost  or 
pricing  data"  would  have.  However, 
"cost  or  pricing  data"  ic  always 
distinguishable  from  "infcHmation  other 
than  cost  or  pricing  data"  before  award 
by  its  intended  use.  That  is.  "cost  or 
pricing  data"  should  not  be  requested 
unless  the  contracting  officer  believes  it 
will  be  necessary  to  rely  upon  it  to  price 
the  contract  and  that  certification  will 
be  required  or  should  have  been 


required  in  accordance  with  FAR 
15.804—4.  Only  in  the  very  limited 
circumstance  where  "cost  or  pricing 
data"  is  submitted  but  an  exception  is 
later  found  to  apply  would  it  revert  to 
and  become  "information  other  than 
cost  or  pricing  data"  after  award  of  the 
contract.  Thus,  the  word  "certified" 
need  no  longer  be  placed  in  front  of 
"cost  or  pricing  data"  in  every  location 
it  is  used  in  the  FAR  in  order  for  the 
term  to  have  thafull  meaning  provided 
for  in  TINA.  Furthermore,  now  that  the 
intent  of  the  use  of  the  data  is  clear,  a 
bright-line  distinction  between  "cost  or 
pricing  data"  and  all  other  types  of 
information  has  been  created. 

"Information  Other  Than  Cost  or  Pricing 
Data" 

Since  a  bright-line  test  for  "cost  or 
pricing  data"  has  now  been  established, 
it  is  also  possible  to  craft  a  second 
category  of  data — "information  other 
than  cost  or  pricing  data" — that  may  be 
required  by  the  contracting  officer  in 
order  to  establish  cost  realism  or  price 
reasonableness.  This  information  can 
include  limited  cost  information,  sales 
data  or  pricing  information.  The  intent 
is  also  clear  with  respect  to  this  category 
of  information.  Because  it  is  not  "cost  or 
pricing  data,"  certification  shall  not  be 
required  and  approval  to  obtain  this 
information  is  vested  in  the  contracting 
officer.  The  proposed  FAR  coverage 
gives  a  detailed  discussion  of 
"information  other  than  cost  or  pricing 
data"  at  15.804-5. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulator\- 
Flexibility  Act,  5  U.S.C.  601,  et seq.'. 
because  the  proposed  FAR  revisions 
reduce  the  instances  where  it  is 
necessary  to  request  "cost  or  pricing 
data"  from  contractors.  However,  most 
contracts  awarded  to  small  entities  are 
awarded  on  a  competitive,  fixed-price 
basis  and  do  not  require  the  submission 
of  "cost  or  pricing  data".  An  Initial 
Regulatory  Flexibility  Analysis  has, 
therefore,  not  been  performed. 
Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  should  cite  5 
U.S.C.  601.  et  seq.  (FAR  case  94-721), 
in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act,  Pub.  L. 
96-511,  is  deemed  to  apply  because  the 
proposed  rule  contains  information 
collection  requirements.  Accordingly,  a 


request  for  approval  of  a  new 
information  collection  requirement 
concerning  TINA  changes  is  being 
submitted  to  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq.  Public  comments  concerning  this 
request  will  be  invited  through  a 
Federal  Register  notice  appearing  in  a 
future  issue. 

List  of  Subjects  in  48  CFR  Parts  4, 12, 
14, 15. 16.  31.  33.  36.  45,  46,  49,  52,  and 
53 

Government  procurement. 

Dated:  December  27, 1994. 
Edward  Loeb, 

Deputy  Project  Manager  for  the 
Implementation  of  the  Federal  Acquisition 
Streamlining  Act  of  1 994. 

Therefore,  it  is  proposed  that  48  CFR 
Chapter  1  be  amended  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
Chapter  1  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  1— FEDERAL  ACQUISmON 
REGULATIONS  SYSTEM 

2.  Section  1.105  is  amended  under  the 
"FAR  Segment"  and  "OMB  Control 
Number"  headings  by  removing 
"52.215-32"  and  "9000-0105  ",  and 
adding  entries,  in  numerical  order,  to 
read  as  follows: 

1.105    OMB  Approval  under  the  Paperwork 
Reduction  Act 


FAR  segment 


OMB  con- 
trol No. 


52.215-41  9000-XXX 

52.215-42 9000-XXX 


PART  4— ADMINISTRATIVE  MATTERS 

3.  Section  4.803  is  amended  in 
paragraph  (a)(17)  by  adding  before  the 
period  at  the  end  of  the  sentence  ".  or 
information  other  than  cost  or  pricing 
data",  and  paragraph  (b)(4)  is  revised  to 
read  as  follows: 

4.803    Contents  of  contract  files. 


(b)  •  •  • 

(4)  Cost  or  pricing  data.  Certificates  of 
Current  Cost  or  Pricing  Data,  or 
information  other  than  cost  or  pricing 
data;  cost  or  price  analysis;  and  other 
documentation  supporting  contractual 
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actions  eiecuted  by  the  contract 
administfation  office. 


PART  12*-COMTRACT  DELIVERY  OR 
PERFORMANCE 

12.504    [Am«nded| 

4.  Section  12.504(d)  is  amended  by 
adding  "ar  other  information'"  before 
the  period  at  the  end  of  the  .sentence. 


PART  M 


SEALED  BIDDING 


5.  Section  14.201-7  is  amended  in 
paragrapi.s  (b)(1)  and  (c)(1)  by  removing 


'•$100.00 
Defense. 


or  for  the  Department  of 
he  National  Aeronautics  and 


Space  At  ministration,  and  the  Coast 
Guard,  is  expected  to  exceed  $500,000." 
and  inserting  "the  threshold  for 
submission  of  cost  or  pricing  data  at 
15.804-2ia)(l)."  in  its  place;  by 
redesign^ing  (d)  as  (e),  and  adding  a 
new  (d)  ti)  read  as  follows: 


14.201-7 


Contract  clauses. 


(d)  Cor  trading  officers  shall,  if 
requested  by  the  prime  contractor, 
modify  cintracts  to  change  the 
threshold  in  the  contract  to  the 
thresholq  for  submission  of  cost  or 
pricing  d4ta  at  15.804-2(a)(l),  without 
requiringjconsideratJon.  The  contract 
modificafon  shall  be  accomplished  by 
inserting  linto  the  contract  the  current 
version  o  clauses  52,214-27,  Price 
Reductio  i  for  Defective  Cost  or  Pricing 
Data — Modifications — Sealed  Bidding, 
and  52.2:  4-28,  Subcontractor  Cost  or 
Pricing  Data — Modifications — Sealed 
Bidding.  Hiese  new  contract  clau.ses 
shall  app  y  only  to  contract 
modifical  ions  and  subcontracts  for 
which  ag  ■cement  on  price  occurs  after 
the  contr  icting  officer  has  inserted  the 
new  rl.iiJ  tes. 


14.214 

6.  Sect 


[llemov 


ived] 

on  14.214  is  removed. 


PART  ISI-CONTR ACTING  BY 
NEGOTIATION 

7.  Sect  on  15.106-2  is  revised  to  read 
as  follow ;: 

15.106-2    Audit— commercial  items. 

(a)  Thi  ;  subsection  implements  10 
U.S.C.  2.1  D6a(d)(2)  and  (3)  and  41  U.S.C 
254b(d)(: )  and  (.3). 

(b)  The  contracting  officer  shall,  when 
contract!  ig  by  negotiation,  insert  clause 
52.215-Mx.  Audit-Commercial  Items,  in 
solicitations  and  contracts  when 
submissi  )n  of  cost  or  pricing  data  may 
be  required  under  15.804-2  or  exempted 
under  151804-1(3)12). 


JMI 


15.406-6    [Amended) 

8.  Section  15.406-5(b)  is  amended  by 
inserting  the  parenthetical  "(See 
15.804-6  and  15.804-8.)"  at  the  end. 

9.  Section  15.703(a)(2)  is  revised  to 
read  as  follovrs: 

1 5.703    Acquisttions  requiring  mal(»K>r-buy 
programs. 

(2)  Qualifies  for  an  exception  from  the 
requirement  to  submit  cost  or  pricing 
data  under  15.804-1;  or 

•  •        •        «        • 

10.  Section  15.801  is  amended  by 
revising  the  definition  of  "Cost  or 
pricing  data",  and  adding  definitions  in 
alphabetical  order  to  read  .'».s  follows: 

15.801    Definitions. 

Certified  cost  or  pricing  data  is  a 
subset  of  the  term  "cost  or  pricing  data". 
The  terra  "cost  or  pricing  data"  includes 
the  requirement  for  certification.  The 
term  "certified  cost  or  pricing  data"  may 
be  used  to  specifically  indicate  "cost  or 
pricing  data"  for  which  a  certificate  has 
been,  or  should  have  been,  provided  in 
accordance  with  15.804-4. 

•  •        •        «        * 

Cost  or  pricing  data  means  all  facts 
that,  as  of  the  date  of  price  agreement  or, 
if  applicable,  another  date  agreed  upon 
between  the  parties  that  is  as  close  as 
possible  to  the  date  of  agreement  on 
price,  prudent  buyers  and  sellers  would 
reasonably  expect  to  affetrt  the  price 
significantly.  Cost  or  pricing  data  shall 
be  certified  in  accordance  wrilh  15.804- 
4.  Cost  and  pricing  data  are  factual,  not 
judgmental,  and  are  therefore  verifiable. 
While  they  do  not  indicate  the  accuracy 
of  the  prospective  contractor's  judgment 
about  e.stimated  future  costs  or 
projei-tions,  they  do  include  the  data 
forming  the  basis  for  that  judgment.  Cost 
or  pricing  data  are  more  than  historical 
accounting  data;  they  are  all  the  facts 
that  can  be  reasonably  expected  to 
contribute  to  the  soundness  of  estimates 
of  future  costs  and  to  the  validity  of 
determinations  of  costs  already 
incurred.  They  also  include  such  fa«:tors 
as  (a)  vendor  quotations;  (b) 
nonrecurring  costs;  (c)  information  on 
changes  in  production  methods  and  in 
production  or  purchasing  volume;  (d) 
data  supporting  projections  of  business 
prospects  and  objectives  and  related 
operations  costs;  (e)  unit-cost  trends 
such  as  those  associated  with  labor 
efficiency;  (f)  make-or-buy  decisions;  (g) 
estimated  resources  to  attain  business 
goals;  and  (h)  information  on 
management  decisions  that  could  have 
a  significant  bearing  on  costs. 

•  *        «        •        * 

Informotion  other  thon  cost  or  pricing 
data  means  any  type  of  information  that 


is  not  required  to  be  certified  in 
accordance  with  15.804-4,  that  is 
necessary  to  determine  price 
reasonableness  or  cost  realism.  For 
example,  such  information  may  include 
pricing  information,  sales  information, 
or  partial  cost  information,  and  includes 
cost  or  pricing  data  for  which 
certification  is  determined  inapplicable 
after  submission. 


Subcontract,  for  purposes  of  this 
subpart,  includes  a  transfer  of 
commercial  items  between  divisions, 
subsidiaries,  or  affiliates  of  a  contractor 
or  a  sub<:ontractor. 
•         •        *        *        • 

11.  Section  15.802  is  revised  to  read 
as  follows: 

15.802    Policy. 

Contracting  officers  shall — 

(a)  Purchase  supplies  and  services 
from  responsible  sources  at  fair  and 
reasonable  prices.  In  establishing  the 
reasonableness  of  the  offered  prices,  the 
contracting  officer  shall  not  obtain  more 
information  than  is  necessary  and  shall 
generally  use  the  following  order  of 
preference  in  determining  the  type  of 
information  required: 

(1)  No  further  information  hDm  the 
offeror  if  the  price  is  based  on  adequate 
price  competition. 

(2)  Information  other  than  cost  or 
pricing  data: 

(i)  Information  related  to  prices  (e.g., 
established  catalog  or  market  prices), 
re^ung  first  on  information  available 
within  the  Government,  second  on 
information  obtained  from  sources  other 
than  the  offeror  and  lastly  on 
information  obtained  from  the  offeror. 

(ii)  Limited  cost  information,  whicJi 
does  not  meet  the  definition  of  cost  or 
pricing  data  at  15.801. 

(3)  Cost  or  pricing  data.  The 
contracting  officer  should  use  every 
means  available  to  ascertain  a  fair  and 
reasonable  price  prior  to  requesting  cost 
or  pricing  data.  Contracting  officers 
shall  not  unnecessarily  require  the 
submission  of  cost  or  pricing  data 
because  it  leads  to  increased  proposal 
preparation  costs,  generally  extends 
acquisition  lead-time,  and  wastes  both 
contractor  and  Government  resources. 

(b)  Price  each  contract  separately  and 
independently  and  not — 

(1)  Use  proposed  price  reductions 
under.other  contracts  as  an  evaluation 
factor,  or 

(2)  Consider  losses  or  profits  reaUzed 
or  anticipated  under  other  contracts. 

(c)  Not  include  in  a  contrad  price  any 
amount  for  a  specified  contingency  to 
the  extent  that  the  contract  provides  for 
a  price  adjustment  based  upon  the 
occurrence  of  that  contingency. 


15.803  (AmendMQ 

12.  Section  15.803(a)is  amended  in 
the  last  sentence  by  inserting  "or  other 
information"  after  "pricing  data". 

15.804  Cost  or  pricing  data  and  ottwf 
intomMtton. 

13.  Section  15.804.  heading,  is  revised 

to  read  as  set  forth  above. 

14.  Section  15.804-1  is  revised  to  read 
as  follows: 

15.804-1    Prohibition  on  obtaining  cost  or 
pricing  data. 

(a)  Exceptions  to  cost  or  pricing  data 
requirements.  The  contracting  officer 
shall  not,  pursuant  to  10  U.S.C.  2306a 
and  41  U.S.C  254b,  require  submission 
of  cost  or  pricing  data  (but  may  require 
other  information  to  support  a 
determination  of  price  reasonableness  or 
cost  realism) — 

(1)  If  the  contracting  officer 
determines  that  prices  agreed  upon  are 

based  on — 

(i)  Adequate  price  competition  (see 
paragraph  (b)(1)  of  this  section); 

(ii)  Established  catalog  or  market 
prices  of  commercial  items  (see  section 
2.101)  sold  in  substantial  quantities  to 
the  general  public  (see  paragraph  (b)(2) 
of  this  section);  or 

(iii)  Prices  set  by  law  or  regulation 
(see  paragraph  (b)(3)  of  this  section). 

(2)  For  acquisition  of  a  commercial 
item  if  an  exception  under  paragraph 
(a)(1)  of  this  section  does  not  apply,  but 
the  contracting  officer  can  determine  the 
price  is  fair  and  reasonable  (see 
paragraph  (b)(4)(i)  of  this  section  and 
15.804-5(b)h 

(3)  For  modifications  to  contracts/ 
subcontracts  for  commercial  items,  if 
the  basic  contract/ subcontract  was 
awarded  without  the  submission  of  cost 
or  pricing  data  because  the  action  was 
exempt  from  cost  or  pricing  data 
requirements  of  15.804-2  and  the 
modification  does  not  change  the 
contract/subcontract  to  a  contract/ 
subcontract  for  the  acquisition  of  other 
than  a  commercial  item  (see  paragraph 
(b)(4)(ii)  of  this  section);  or 

(4)  For  exceptional  cases  (see 
paragraph  (b)(S)  of  this  section). 

(b)  Standards  for  exceptions  from  cost 
or  pricing  data  requirements. 

(1)  Adequate  price  competition.  A 
price  is  based  on  adequate  price 
competition  if— 

(i)  Two  or  more  responsible  offerors, 
competing  independently,  stibmit 
priced  offers  responsiVe  to  the 
Government's  expressed  requirement 
and  if— 

(A)  Award  will  be  made  to  a 
responsible  offeror  whose  proposal 
offers  either — 


(I)  The  greatest  value  (see  15.605(c)) 
to  the  Government  and  price  is  a 
substantial  foctor  in  source  selection;  or 

[2]  The  lowest  evaluated  price;  and 

(B)  There  is  no  finding,  supported  by 
a  statement  of  the  facts  and  approved  at 
a  level  above  the  contracting  officer,  that 
the  price  of  the  otherwise  successftil 
offeror  is  unreasonable. 

(ii)  There  was  a  reasonable 
expectation,  based  on  markef  analysis  or 
other  assessment,  that  two  or  more 
responsible  offerors,  competing 
independently,  would  submit  priced 
offers  responsive  to  the  solicitation's 
expressed  requirement,  even  though  . 
only  one  offer  is  received  from  a 
responsible,  responsive  offeror  and  if — 

(A)  Based  on  the  offer  received,  the 
contracting  officer  can  reasonably 
conclude  that  the  offer  was  submitted 
with  the  expectation  of  competition, 
e.g..— 

(1)  The  offeror  believed  that  at  least 
one  other  offeror  was  capable  of 
submitting  a  nr>eaningful,  responsive 
offer. 

(2)  The  offeror  had  no  reason  to 
believe  that  other  potential  offerors  did 
not  intend  to  submit  an  offer;  and 

(B)  The  determination  is  approved  at 
a  level  above  the  contracting  officer  that 
the  proposed  price  is  based  on  adequate 
price  competition  and  is  reasonable;  or 

(iii)  Price  analysis  clearly 
demonstrates  that  the  proposed  price  is 
reasonable  in  comparison  with  current 
or  recent  prices  for  the  same  or  similar 
items  purchased  in  comparable 
quantities,  under  comparable  terms  and 
conditions  under  contracts  that  resulted 
from  adequate  price  competition. 

(2)  Established  catalog  or  market 
prices— {\)  Established  catalog  price. 
Established  catalog  prices  are  prices 
(including  discount  prices)  recorded  in 
a  catalog,  price  list,  schedule  or  other 
verifiable  and  established  record  that 
(A)  are  regularly  maintained  by  the 
manufacturer  or  vendor.  (B)  are 
published  or  otherwise  available  for 
customer  inspection,  and  (C)  state 
current  or  last  sales  price.  An  item  will 
automatically  qualify  for  this  exception 
if  sold  in  substantial  quantities,  and 
sales  at  established  catalog  prices  made 
to  the  general  public  are  at  least  one- 
fourth  of  total  sales  of  the  item.  If  an 
item  does  not  meet  these  criteria,  an 
exception  may  also  apply  under 
paragraph  (b)(2)(vi)  oif  this  section. 

(ii)  Established  market  price.  An 
established  market  price  is  a  price  that 
is  established  in  the  course  of  ordinary 
and  usual  trade  between  buyers  and      , 
sellers  free  to  bargain  and  that  can  be 
substantiated  by  data  from  sources 
independent  of  the  ofliBror. 


(iiij  Based  on.  A  price  may  also  be 
based  on  an  established  catalog  or 
market  price  if  the  item  being  purchased 
is  not  itself  a  catalog  or  market  priced 
commercial  item  but  is  sufficiently 
similar  to  the  catalog  or  market  priced 
commercial  item  to  ensure  that  any 
difference  in  prices  can  be  identified 
and  justified  without  resorting  to  cost 
analysis.  If  a  price  is  based  on  estimated 
future  sales  and  prices,  then  provision 
should  be  made  for  future  price 
adjustment,  if  actual  sales  and  prices 
differ  significantly  from  the  estimated 
sales  and  prices  upon  which  the 
contract  price  was  based. 

(iv)  Sold  in  substantial  quantities.  An 
item  is  sold  in  substantial  quantities  if 
there  are  sales  of  more  than  a  nominal 
quantity  based  on  the  norm  of  the 
industry  segment  For  services  to  be 
sold  in  substantial  quantities,  they  must 
also  be  customarily  provided  by  the 
offeror,  using  personnel  regularly 
employed  and  equipment  (if  any  is 
necessary)  regularly  maintained 
principally  to  provide  the  services. 

(A)  The  metnod  used  to  establish 
sales  for  catalog  priced  items  may  be       * 
sales  order,  contract,  shipment,  invoice, 
actual  recorded  sales  or  other  records, 

so  long  as  the  method  used  is  consistent 
and  provides  an  accurate  indication  of 
sales  activity.  If  the  item  would  not 
otherwise  qualify  for  an  exception,  sales 
of  the  item  by  affiliates  (see  19.101  for 
definition)  of  the  offeror  may  be 
considered  in  addition  to  sales  of  the 
item  by  the  offeror  if — 

(7)  The  offeror  provides  and 
separately  identifies  all  data  required  to 
be  submitted  that  are  related  to  the  sales 
by  the  affiliate  (e.g..  information 
required  by  the  Standard  Form  (SF) 
1412); 

[2]  The  affiliate  agrees  in  writing  to 
provide  the  same  preaward  and  post- 
award  access  to  records  as  is  provided 
by  the  offeror;  and 

[3]  All  sales  of  the  item  by  the  affiliate 
are  considered,  not  just  catalog  sales. 

(B)  An  exception  may  apply  for  an 
item  based  on  the  market  price  of  the 
item  regardless  of  the  quantity  of  saiss 
of  the  item  previously  made  by  the 
offeror  or  the  types  of  customers  for 
these  sales. 

(v)  The  general  public  consists  of 
buyers  other  than  the  U.S.  Government 
or  its  instrumentalities,  e.g..  U.S. 
Government  corporations.  The  general 
public  does  not  include  (A)  affiliates  of 
the  offerors.  (B)  buyers  of  items  for  U.S. 
Government  end  use.  or  fC)  purchases 
by  the  U.S.  Government  on  behalf  of 
foreign  governments,  such  as  for  Foreign 
Military  Sales. 

(vi)  Discretionary  criteria.  Even 
though  the  criteria  of  paragraphs 
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(b)(2)(i)  an|d  (ii)  of  this  section  are  not 
met,  the  contracting  officer  may  use 
other  criteria  to  determine  that  the  price 
of  the  iteni  is  based  on  an  established 
catalog  or  fnarket  price  of  a  commercial 
item  sold  In  substantial  quantities  to  the 
general  piiblic.  For  example — 

(A)  The  item  recently  qualified  for  an 
exemption  but  no  longer  qualifies  due  to 
an  unusual  level  of  sales  to  the 
Govemmeht;  or 

(B)  The  item  is  a  commercial  item  no 
longer  sold  to  the  public,  but  is  still 
required  by  the  Government  and  the 
proposed  trice  can  be  determined 
reasonably  based  upon  consideration  of 
differencei  in  quantities,  terms, 
condition^  or  other  appropriate  factors 
in  comparison  to  the  last  price  for 
which  an  •xemption  was  granted. 

(3)  Prices  set  oy  law  or  regulation. 
Fronounc^ents  in  the  form  of  periodic 
rulings,  reyiews,  or  similar  actions  of  a 
govemmeital  body,  or  embodied  in  the 
laws  are  svfficient  to  set  a  price. 

(4)  Cominercial  items,  (ij  For 
acquisitions  of  commercial  items,  if  the 
exceptioniat  15.804-l(a)(l)  do  not 
9pply,  the  contracting  officer  shall 
obtain  information  from  the  prospective 
contractor  or  other  soiu-ces  regarding 
prices  at  v|hich  the  same  or  similar 
items  hav^  been  sold  in  the  commercial 
marketplace  in  order  to  determine 
whether  tl  e  price  is  fair  and  reasonable. 
Cost  or  pricing  data  may  be  obtained  for 
such  a  corfimercial  item  only  if  the 
contractin ;  officer  makes  a  written 
determina  ion  that  such  information  is 
inadequate  for  performing  a  price 
analysis  and  determining  price 
reasonable  ness. 

(ii)  For  modifications  of  commercial 
items,  the  exception  at  15.804-l(a)(3) 
applies  if  I  he  modification  of  a 
commercial  item  does  not  change  the 
item  from  a  commercial  item  to  a 
noncommercial  item.  However,  if  the 
modificati  Dn  changes  the  nature  of  the 
work  und«  r  the  contract/subcontract 
either  by  a  change  to  the  commercial 
item  or  by  the  addition  of  other 
noncomm<  ircial  work,  the  contracting 
officer  is  r  ot  prohibited  from  obtaining 
cost  or  pri  :ing  data  for  the  added  work. 

(5)  Exce  otional  cases.  The  head  of  the 
contractin ;  activity  may,  in  exceptional 
cases  and  vithout  power  of  delegation, 
waive  the  requirement  for  submission  of 
cost  or  pri  :ing  data.  For  example,  a 
waiver  shduld  be  considered  if  another 
exemptior  does  not  apply  but  the  price 
can  be  det  jrmined  to  be  fair  and 
reasonable.  The  authorization  for  the 
waiver  and  the  reasons  for  granting  it 
shall  be  in  writing.  If  the  head  of  the 
contractin  i  activity  has  waived  the 
requireme  it  for  submission  of  cost  or 
pricing  da  ;a,  the  contractor  or  higher- 
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tier  subcontractor  to  whom  the  waiver 
relates  shall  be  considered  as  having 
been  required  to  make  available  cost  or 
pricing  data  for  purposes  of  15.804- 
2(a)(1).  Consequently,  award  of  any 
lower-tier  subcontract  expected  to 
exceed  the  pertinent  threshold  set  forth 
at  15.804-2(a)(l}  requires  the 
submission  of  cost  or  pricing  data 
unless  15.804-1  otherwise  applies  to  the 
subcontract. 

(c)  Qualifying  for  an  exception.  (1)  In 
order  to  qualify  for  an  exception  based 
on  established  catalog  or  market  price  or 
prices  set  by  law  or  regulation,  the 
offeror  must  request  an  exemption.  The 
contracting  officer  may  specify  one  of 
the  following  methods: 

(i)  Customary  method— SF  1412, 
Request  for  Exemption  from  Cost  or 
Pricing  Data. 

(A)  It  is  not  necessary  to  establish  an 
exemption  for  each  line  item. 
Consequently,  a  SF  1412  may  be 
appropriate  only  for  major  items,  i.e.^  if 
the  proposed  price  for  the  total  quantity 
of  an  item  exceeds  $100,000  or  another 
threshold  specified  by  the  contracting 
officer. 

(B)  If  none  of  the  items  has  a  proposed 
price  for  its  total  quantity  in  excess  of. 
$100,000  or  another  threshold  specified 
by  the  contracting  officer,  a  SF  1412 
should  be  obtained  for  the  item  with  the 
highest  total  proposed  price. 

(C)  The  contracting  officer  shall 
ensure  that  information  used  to  support 
price  negotiations  is  sufficiently  current 
to  permit  negotiation  of  a  fair  and 
reasonable  price.  Requests  for  updated 
offeror  information  should  be  limited  to 
information  that  affects  the  adequacy  of 
the  proposal  for  negotiations,  such  as 
changes  in  price  lists. 

(ii)  Prior  exemption.  (A)  If  the  U.S. 
Government  has  acted  favorably  on  an 
exemption  request  for  the  same  or 
similar  items,  the  contracting  officer 
may  consider  the  prior  submissions  as 
support  for  the  current  exemption 
request.  Relief  from  the  submission  of 
new  information  does  not  relieve  the 
contracting  officer  from  the  requirement 
to  determine  reasonableness  of  price  on 
the  current  acquisition. 

(B)  When  acquiring  by  separate 
contract  an  item  included  on  an  active 
Federal  Supply  Service  or  Information 
Resource  Management  Service  Multiple 
Award  Schedule  contract,  the 
contracting  officer  should  grant  an 
exemption  and  not  require  a  SF  1412  or 
similar  exemption  documentation  if  the 
offeror  has  provided  as  proof  of  the 
prior  exemption  a  copy  of  the  Certificate 
of  Established  Catalog  or  Market  Price 
that  was  provided  to  GSA.  Price 
analysis  shall  be  performed  in 


accordance  with  15.805-2  to  determine 
reasonableness  of  price. 

(iii)  Repetitive  acquisitions.  The 
contracting  officer  and  offeror  may  make 
special  arrangements  for  the  submission 
ofexemption  requests  for  repetitive 
acquisitions  ef  catalog  items  or  market 
items.  These  arrangements  can  take  any 
form  as  long  as  they  set  forth  an 
effective  period  and  the  exemption 
criteria  at  15.804-l(b)  (2)  or  (3)  are 
satisfied.  Such  arrangements  may  be 
extended  to  other  Government  offices 
with  their  concurrence. 

(iv)  Other.  The  contracting  officer  may 
request  or  agree  to  accept  information 
other  than  that  specified  in  paragraphs 
(c)(l)(i)  through  (iii)  of  this  section. 

(2)  If  the  offeror/ contractor  does  not 
qualify  for  an  exception  under 
paragraph  (c)(1)  of  this  section,  an 
exemption  may  nevertheless  be 
requested  as  a  commercial  item  (see 
paragraph  (b)(4)  of  this  section)  or  as  an 
exceptional  case  (see  paragraph  (b)(5)  of 
this  section).  The  contracting  officer 
shall  request  sufficient  documentation 
to  support  the  request. 

15.  Section  15.804-2  is  revised  to  read 
as  follows: 

1 5. 804-2    Requiring  Cost  or  Pricing 
Data 

(a)(1)  Cost  or  pricing  data  shall  be 
obtained  only  if  the  contracting  officer 
concludes  that  none  of  the  exceptions  in 
15.804-1  applies.  However,  if  the 
contracting  officer  has  sufficient 
information  available  to  determine  price 
reasonableness,  then  a  waiver  in 
accordance  with  15.804-l(b)(5)  should 
be  considered.  The  threshold  for 
obtaining  cost  or  pricing  data  is 
$500,000.  This  amount  will  be  subject  to 
adjustment,  effective  October  1, 1995, 
and  every  five  years  thereafter.  Except 
as  provided  in  15.804-1,  cost  or  pricing 
data  are  required  before  accomplishing 
any  of  the  following  actions  expected  to 
exceed  the  threshold  in  effect  at  time  of 
agreement  on  price  or,  in  the  case  of 
existing  contracts,  the  threshold 
specified  in  the  contract — 

(i)  The  award  of  any  negotiated 
contract  (except  for  undefinitized 
actions  such  as  letter  contracts). 

(ii)  The  award  of  a  subcontract  at  any 
tier,  if  the  contractor  and  each  higher- 
tier  subcontractor  have  been  required  lo 
furnish  cost  or  pricing  data.  (See 
15.804-l(b){5).) 

(iii)  The  modification  of  any  sealed 
bid  or  negotiated  contract  (whether  or 
not  cost  or  pricing  data  were  initially 
required)  or  subcontract  covered  by 
paragraph  (a)(l)(ii)  of  this  section.  Price 
adjustment  amounts  shall  consider  both 
increases  and  decreases.  (For  example,  a 
$150,000  modification  resulting  from  a 


reduction  of  $350,000  and  an  increase  of 
$200,000  is  a  pricing  adjustment 
exceeding  $500,000.)  This  requirement 
does  not  apply  when  unrelated  and 
separately  priced  changes  for  which  cost 
or  pricing  data  would  not  otherwise  be 
required  are  included  for  administrative 
convenience  in  the  same  modificaticoi. 

(2)  Contracting  officers  shall,  if 
requested  by  the  prime  contractor, 
modify  contracts  to  change  the 
threshold  in  the  contract  to  the  cost  or 
pricing  data  threshold  in  paragraph 
(a)(1)  of  this  section,  without  requiring 
consideration.  The  contract 
modification  shall  be  accomplished  by 
inserting  into  the  contract  thie  current 
version  of  the  clauses  52.215-23.  Price 
Reduction  for  Defective  Cost  or  Pricing 
Data— Modifications,  and  52.21  S-25. 
Subcontractor  Cost  or  Pricing  Data — 
Modifications,  or  52.215-24, 
Subcontractor  Cost  or  Pricing  Data,  as 
applicable.  These  new  contract  clauses 
shall  apply  only  to  contract 
modifications  and  subcontracts  for 
which  agreement  on  price  occurs  after 
the  contracting  officer  has  inserted  the 
new  clauses. 

(3)  Unless  prohibited  by  15.804- 
1(a)(1),  the  head  of  the  contracting 
activity,  without  power  of  delegation, 
may  authorize  the  contracting  officer  to 
obtain  cost  or  pricing  data  for  pricing 
actions  below  the  pertinent  threshold  in 
paragraph  (a)(1)  of  this  section  provided 
the  action  exceeds  the  simplified 
acquisition  threshold.  The  head  of  the 
contracting  activity  shall  justify  the 
requirement  for  cost  or  pricing  data.  The 
documentation  shall  include  a  written 
finding  that  cost  or  pricing  data  are 
necessary  to  determine  whether  the 
price  is  fair  and  reasonable  and  the  facts 
supporting  that  finding. 

(b)  When  cost  or  pricing  data  are 
required,  the  contracting  officer  shall 
require  the  contractor  or  prospective 
contractor  to  submit  to  the  contracting 
officer  (and  to  have  any  subcontractor  or 
prospective  subcontractor  submit  to  the 
prime  contractor  or  appropriate 
subcontractor  tier)  the  following  in 
support  of  any  proposal: 

(1)  The  cost  or  pricing  data. 

(2)  A  certificate  of  current  cost  or 
pricing  data,  in  the  format  specified  in 
15.804-^,  certifying  that  to  the  best  of 
its  knowledge  and  belief,  the  cost  or 
pricing  data  were  accurate,  complete, 
and  current  as  of  the  date  of  final 
agreement  on  price  or.  if  applicable, 
another  date  agreed  upon  betureen  the 
parties. 

(c)  If  cost  or  pricing  data  are  requested 
and  submitted  by  an  offBror,  but  an 
exception  is  later  found  to  apply  under 
15.804-1,  the  data  shall  not  be 
considered  cost  or  pricing  data  as 


defined  in  15.801  and  shall  not  be 
certified  in  accordance  with  15.804—4. 
(d)  The  requirements  of  this  section 
also  apply  to  contracts  entered  into  by 
the  head  of  an  agency  on  b^alf  of  a 
foreign  government. 

15.804-3    (Reserved) 

16.  Section  15.804-3  is  removed  and 
reserved. 

17.  Section  15.804-4  is  amended  by 
revising  paragraph  (a),  the  double 
asterisk  footnote  to  the  certification 
statement  following  paragraph  (a),  and 
paragraph  (e)  to  read  as  follows: 

1 5. 804-4    Certificate  of  Current  Cost  or 
Pricing  Data 

(a)  When  cost  or  pricing  data  are 
required  under  15.804-2,  the 
contracting  officer  shall  require  the 
contractor  to  execute  a  Certificate  of 
Current  Cost  or  Pricing  Data,  showm 
following  this  paragraph  (a),  and  shall 
include  the  executed  certificate  in  the 
contract  file.  The  certificate  states  that 
the  cost  or  pricing  data  are  accurate, 
compfete,  and  current  as  of  the  date  the 
contractor  and  the  Government  agreed 
on  a  price  or,  if  applicable,  another  date 
agreed  upon  between  the  parties. 

Certificate  of  Current  Cost  cw  Pricing 
Data 

•  •        •        *        • 

•  *  *  Insert  the  day,  month,  and  year 
when  price  negotiations  were  concluded 
and  price  agreement  was  readied  or,  if 
applicable,  another  date  agreed  upon 
between  the  parties. 
***** 

(e)  If  cost  or  pricing  data  are  requested 
and  submitted  by  an  offeror,  but  an 
exception  is  later  found  to  apply  under 
15.804-1,  the  data  shall  not  be 
considered  cost  or  pricing  data  and  shall 
not  be  certified  in  accordance  with  this 
section. 

•  •        *        »        • 

18.  Section  15.804-5  is  added  to  read 
as  follows: 

15.804-5    Requiring  Information  Other 
Than  Cost  or  Pricing  Data 

(a)(1)  If  cost  or  pricing  data  are  not 
required  because  an  exception  under 
15.804-1  other  than  paragraph  (a)(2)  of 
this  section  applies,  or  an  action  is  at  or 
below  the  threshold  set  forth  at  15.804- 
2(a)(1).  the  contracting  officer  shall 
make  a  price  analysis  to  determine  the 
reason^eness  of  the  price  and  any 
need  for  further  negotiation. 

(2)  The  contracting  officer  may 
require  submission  of  information  other 
than  cost  or  pricing  data  only  to  the 
extent  necessary  to  determine 
reasonableness  of  the  price  or  cost 


realism.  Such  data  shall  not  be  certified 
in  accordance  with  15.804—4. 

(3)  If  cost  or  pricing  data  are  not 
requested  in  the  solicitation  because  the 
contracting  officer  has  a  reasonable 
expectation  that  adequate  price 
competition  as  discussed  at  15.804- 
1(b)(1)  will  result,  tke  contracting  officer 
may  request  information  to  determine 
the  cost  realism  of  competing  offers  or 
to  evaluate  competing  approaches.  The 
contractor's  format  for  submitting  such 
information  shall  be  used  unless  the 
contracting  officer  determines  that  use 
of  a  specific  format  is  essential. 

(4)  When  acquiring  commercial  items, 
if  the  action  is  based  on  adequate  price 
comf)etilion.  generally  no  additional 
information  is  necessary  to  determine 
the  reasonableness  of  price.  However,  if 
it  is  determined  that  additional 
information  is  necessary  to  determine 
the  reasonableness  of  the  price,  the 
contracting  officer  shall,  to  the 
maximuflD  extent  practicable,  obtain  the 
additional  information  from  sources 
other  than  the  offeror. 

(5)  When  cost  or  pricing  data  are  not 
required  because  an  action  is  at  or 
below  the  threshold  s^  forth  at  15.804- 
2(a)(1),  information  requested  urider 
paragraph  (aK2)  of  this  section  shall 
include,  as  a  minimum,  appropriate 
information  on  the  prices  and  quantities 
at  which  the  same  or  similar  items  have 
previously  been  sold,  that  is  adequate 
for  evaluating  the  reasonableness  of  the 
proposed  price.  Partial  or  limited  cost 
information  may  also  be  required.  For 
example,  cost  information  mi^t  be 
necessary  to  support  an  analysis  of 
material  costs,  but  not  for  labor  and 
overhead  costs. 

(6)  When  acquiring  commercial  items. 
unless  adequate  information  is  available 
from  government  sources,  it  may  be 
necessary  to  obtain  from  the  prospective 
contractor  information  such  as  that 
regarding — 

(i)  The  supplier's  marketing  system 
(e.g..  use  of  jobbers,  brokers,  sales 
agencies,  or  distributors): 

(ii)  The  services  normally  provided 
commercial  purchasers  (e.g.. 
engineering,  financing,  advertising  or 
promotion); 

(iii)  Normal  quantity  per  order; 

(iv)  Annual  volume  of  sales  to  largest 
customers; 

(v)  Adjustments  such  as  rebates, 
credits,  or  trade-ins  available 
commercially  but  iK>t  available  or  \ise6 
by  the  Govemroeot; 

(vi)  Additional  sales  inducements 
such  as  training  or  extended  warranty 
periods  provided  to  some  customers  if 
not  provided  to  the  Government;  or 

(vii)  Prices  charged  by  the  primary 
source  of  an  it«n  offered  by  a  reseller. 
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{b)(l)  Vihen  acquiring  commercial 
items  for  which  an  exception  under 
15.804-lfa)(2)  may  apply,  the 
contracting  officer  shall  seek  to  obtain 
from  the  dfferor  or  contractor . 
information  on  prices  at  which  the  same 
or  similar*  items  have  been  sold  in  the 
commercial  market,  that  is  adequate  for 
evaluating,  through  price  analysis,  the 
reasonableness  of  the  price  of  the  action. 

(2)  If  sufch  information  is  not  available 
from  the  offeror  or  contractor,  the 
contracting  officer  shall  seek  to  obtain 
such  information  from  another  source  or 
sources. 

(3)  Requests  for  sales  data  relating  to 
commercial  items  shall  be  limited  to 
data  for  the  same  or  similar  items  during 
a  relevantj  time  period. 

(4)  In  rejquesting  information  from  an 
offeror  under  this  paragraph  (b),  the 
contracting  officer  shall,  to  the 
maximuni  extent  practicable,  limit  the 
scope  of  the  request  to  include  only 
information  that  is  in  the  form  regularly 
maintained  by  the  offeror  in  commercial 
operation^.  The  SF  1412  shall  not  be 
used  for  t|>is  purpose. 

(5)  Anyi  information  obtained 
pursuant  |o  this  paragraph  (b)  that  is 
exempt  from  disclosure  under  the 
Freedom  pf  Information  Act  (5  U.S.C. 
552(b))  shiall  not  be  disclosed  by  the 
Government. 

(c)  If,  after  receipt  of  offers,  the 
contracting  officer  concludes  there  is 
insufficient  information  available  to 
determine  price  reasonableness  and  ^ 
none  of  the  exceptions  under  15,804-1 
applies,  tien  cost  or  pricing  data  shall 
be  obtained,  unless  a  waiver  is  granted 
(see  15.8q4-l(b)(5)). 

19.  Section  15.804-6  is  amended  by 
revising  the  heading  and  paragraphs  (a) 
arid  (b)  arid  amending  Table  15-2  by: 

(a)  Reviking  the  heading; 

(b)  Adding  introductory  text; 

(c)  Reviking  the  first  paragraph  of  item 
1  and  revising  the  "Estabhshed  Catalog" 
subparagrjiph; 

(a)  Revising  item  4; 

(e)  Amending  in  Table  B  of  item  8  by 
revising  tne  "under  column  (2)" 
iniitructions  under  the  table  and; 

Addingj Table  15-3  above  paragraph 
(c)  and  revising  the  first  sentence  of 
paragraph  (d). 

The  rev  ised  and  added  text  reads  as 
follows: 

J  5.804-6    Submission  of  Cost  or  Pricing 
Data  or  0  \her  Information 

(a)  Taking  into  consideration  the 
policy  at    5.802,  the  contracting  officer 
shall  speqify  in  the  solicitation  (see 
52.215-4(>  and  52.215-41)— 

(1)  VVh^er  cost  or  pricing  data  are 
required; 

(2)  Thai,  in  lieu  of  submitting  cost  or 
pricing  di  ta,  the  offeror  may  submit  a 


JMI 


request  for  exemption  ftt)m  the 
requirement  to  submit  cost  or  pricing 
data,  as  specified  by  the  contracting 
officer  in  accordance  with  15.804-l(c}; 

(3)  Other  information  required,  if  cost 
or  pricing  data  are  not  necessary; 

(4)  The  format  (see  paragraph  (b)  of 
this  section)  in  which  the  cost  or  pricing 
data  or  other  information  shall  be 
submitted;  and 

(5)  Necessary  preaward  or  postaward 
access  to  offeror's  records  if  not 
provided  by  use  of  Standard  Form  (SF) 
1411,  Contract  Pricing  Proposal  Cover 
Sheet  (Cost  or  Pricing  Data  Required), 
Standard  Form  (SF)  1412,  Request  for 
Exemption  from  Submission  of  Cost  or 
Pricing  Data,  or  Standard  Form  (SF) 
141X,  Proposal  Cover  Sheet  (Cost  or 
Pricing  Data  Not  Required);  or  a 
standard  clause  such  as  52.214-26, 
Audit  and  Records  Sealed — Bidding, 
52.215-1,  Audit  and  Records — 
Negotiation,  or  52.215-XX,  Audit- 
Commercial  Items. 

(b)(1)  Cost  or  pricing  data  shall  be 
submitted  on  a  SF  1411  unless  required 
to  be  submitted  on  one  of  the 
termination  forms  specified  in  48  CFR 
part  49,  subpart  49.6.  The  SF  1411  shall 
not  be  used  to  submit  any  information 
other  than  cost  or  pricing  data.  Contract 
pricing  proposals  submitted  on  SF  1411 
with  supporting  attachments  shall  be 
prepared  in  accordance  with  Table  15- 
2.  Data  supporting  forward  pricing  rate 
agreements  or  final  indirect  cost 
proposals  shall  be  submitted  in  a  format 
acceptable  to  the  contracting  officer. 

(2)  If  information  other  than  cost  or 
pricing  data  is  required  to  support  price 
reasonableness  or  cost  realism,  the 
contracting  officer  may  require  such 
information  to  be  submitted  using  a  SF 
141X.  The  information  is  not  considered 
cost  or  pricing  data  in  accordance  with 
15.804-2,  and  shall  not  be  certified  in 
accordance  with  15.804-4.  Information 
submitted  on  a  SF  14 IX  shall  be 
prepared  following  the  instructions 
provided  in  Table  15-3. 

Table  1 5-2    Instructions  for  Submission  of  a 
Contract  Pricing  Proposal  When  Cost  or 
Pricing  Data  are  Required 

The  SF  1411  provides  a  cover  sheet  for  use 
by  offerors  to  submit  to  the  Government  a 
pricing  proposal  of  estimated  and/or  actual 
costs  only  when  cost  or  pricing  data  are 
required. 

1.  The  pricing  proposal  shall  be  segregated 
by  contract  line  item  with  sufficient  detail  to 
permit  cost  analysis.  Attach  cost-element 
breakdowns,  using  the  applicable  formats 
prescribed  in  item  8A,  B,  or  C  of  this  section 
for  each  proposed  line  item.  These 
breakdowns  must  conform  to  the  instructions 
in  the  solicitation  and  any  specific 
requirements  established  by  the  contracting 
officer.  Furnish  supporting  breakdowns  for 


each  cost  element,  consistent  with  offeror's 
cost  accounting  system. 

•  *         •         *         • 

Established  Catalog  or  Market  Prices/Prices 
Set  by  Law  or  Regulation/Commercial  Item 
Not  Covered  By  Another  Exception — When 
an  exemption  from  the  requirement  to  submit 
cost  or  pricing  data  is  requested,  whr.tlier  the 
item  was  produced  by  others  or  by  the 
offeror,  provide  justification  for  the 
exemption  as  required  by  1 5.804-1  (c). 

•  *         *         *         • 

4.  There  is  a  clear  distinction  between 
submitting  cost  or  pricing  data  and  merely 
making  available  books,  records,  and  other 
documents  without  identification.  The 
requirement  for  submission  of  cost  or  pricing 
data  is  met  when  all  accurate  cost  or  pricing 
data  reasonably  available  to  the  offeror  have 
been  submitted,  either  actually  or  by  specific 
identification,  to  the  contracting  officer  or  an 
authorized  representative.  As  later 
information  comes  into  the  offeror's 
possession,  it  should  be  promptly  submitted 
to  the  contracting  officer  in  a  manner  that 
clearly  shows  how  the  information  impacts 
the  offeror's  price  proposal.  The  requirement 
for  submission  of  cost  or  pricing  data 
continues  up  to  the  time  of  final  agreement 
on  price,  or  another  date  agreed  upon 
between  the  parties  if  applicable. 


8.  Headings  for  Submission  of  Line-Item 
Summaries 

*  *         *  *         «, 

B.  Change  Orders,  Modifications,  and 
Claims. 

•  *-••• 

Under  Column  (2) — Include  (i)  the  current 
estimates  of  the  cost  to  complete  the  deleted 
work  not  yet  performed  (not  the  original 
proposal  estimates),  and  (ii)  the  cost  of 
deleted  work  already  performed. 
***** 

Table  15-3    Instruction  for  Submission  of 
Information  Other  Than  Cost  or  Pricing  Data 

SF  141X  is  a  cover  sheet  for  use  by  offerors 
to  submit  information  to  the  Government 
when  cost  or  pricing  data  are  not  required 
but  the  contracting  officer  has  requested 
information  to  help  establish  price 
reasonableness  or  cost  realism.  Such 
information  is  not  considered  cost  or  pricing 
data,  and  shall  not  be  certified  in  accordance 
with  15.804—4.  Requests  for  information 
should  be  tailored  so  that  only  necessary  data 
arc  requested. 

1.  The  information  submitted  shall  be  at 
the  level  of  detail  described  in  the 
solicitation  or  specified  by  the  contracting 
officer.  The  offeror's  own  format  is 
acceptable  unless  the  contracting  officer 
determines  that  use  of  a  specific  formal  is 
essential. 

A.  If  adequate  price  competition  is 
expected,  the  information  may  include  cost 
or  technical  information  necessary  to 
determine  the  cost  realism  and  adequacy x>f 
the  offeror's  proposal,  e.g..  information 
adequate  to  validate  that  the  proposed  costs 
arc  consistent  with  the  technical  propos.il,  or 
cost  breakdowns  to  help  identify 
unrealistically  low  cost  proposals. 


B.  If  the  offer  is  expected  to  be  at  or  below 
the  threshold  set  forth  at  15.804-2(a)(l),  and 
adequate  price  competition  is  not  expected, 
the  information  may  consist  of  data  to  permit 
the  contracting  officer  and  authorized 
representatives  to  determine  price 
reasonableness,  e.g.,  information  to  support 
an  analysis  of  material  costs  (when  sufficient 
information  on  labor  and  overhead  rates  is 
already  available),  or  information  on  prices 
and  quantities  at  which  the  offeror  has 
previously  sold  the  same  or  similar  items. 

2.  Any  information  submitted  must 
support  the  price  proposed.  Include 
sufficient  detail  or  cross  references  to  clearly 
establish  the  relationship  of  the  information 
provided  to  the  price  proposed.  Support  any 
information  provided  by  explanations  or 
supporting  rationale  as  needed  to  piermit  the 
contracting  officer  and  authorized 
representatives  to  evaluate  the 
documentation. 
***** 

(d)  The  requirement  for  submission  of 
cost  or  pricing  data  is  met  if  all  cost  or 
pricing  data  reasonably  available  to  the 
offeror  are  either  submitted  or 
specifically  identified  in  writing  by  the 
time  of  agreement  on  price  or  another 
time  agreed  upon  by  the  parties.  •  •  * 
***** 

20,  Section  15.804-7  is  amended  by 
revising  paragraphs  (b)(7)(i),  (ii)(B),  and 
(iii)  to  read  as  follows: 

15.804-7    Defective  Cost  or  Pricing 
Data 


(b)*   *  * 

(7)(i)  In  addition  to  the  price 
adjustment  amount,  the  Government  is 
also  entitled  to  interest  on  any 
overpayments.  The  Government  is  also 
entitled  to  penalty  amounts  on  certain 
of  these  overpayments.  Overpayment 
occurs  only  when  payment  is  made  for 
supplies  or  services  accepted  by  the 
Government.  Overpayments  would  not 
result  from  amounts  paid  for  contract 
financing  as  defined  in  32.902. 

(ii)*   *  * 

(B)  Consider  the  date  of  each 
overpayment  (The  date  of  overpayment 
for  this  interest  calculation  shall  be  (3) 
the  date  payment  was  made  for  the 
related  completed  and  accepted  contract 
items,  or  (2)  for  subcontract  defective 
pricing,  the  date  payment  was  made  to 
the  prime  contractor,  based  on  prime 
contract  progress  billings  or  deliveries, 
which  included  payments  for  a 
completed  and  accepted  subcontract 
item);  and 
***** 

(iii)  In  arriving  at  the  amount  due  for 
penalties  on  contracts  where  the 
submission  of  defective  cost  or  pricing 
data  was  a  knpwing^ submission,  the 
contracting  officer  shall  obtain  an 
amount  equal  to  the  amount  of 


overpayment  made.  Before  takiffg  any 
contractual  actions  concerning 
penalties,  the  contracting  officer  shall 
obtain  the  advice  of  counsel. 

***** 

21.  Section  15.804-8  is  amended  by 
revising  the  heading  and  adding 
paragraphs  (h)  and  (i)  to  read  as  follows: 

15.804-8    Contract  Clauses  and 
Solicitation  Provisions 

***** 

(h)  Requirements  for  Cost  or  Pricing 
Data  or  Other  Information.  The 
contracting  officer  shall  insert  the 
provision  at  52.215—41,  Requirements 
for  Cost  or  Pricing  Data  or  Other 
Information,  in  solicitations  only  when 
it  is  contemplated  that  cost  or  pricing 
data  or  other  information  will  be 
required.  Use  the  provision  with 
Alternate  I  to  specify  a  format  for  cost 
or  pricing  data  other  than  the  format 
required  by  Table  15-2  of  15.804-6(b). 
Use  the  provision  with  Alternate  II 
when  copies  of  the  proposal  are  to  be 
sent  to  the  administrative  contracting 
officer  and  contract  auditor.  Use  the 
provision  with  Alternate  III  when 
submission  via  electronic  media  is 
required.  Replace  the  basic  provision 
with  Alternate  IV  when  a  SF  1411  will 
not  be  required  because  an  exception 
applies,  but  other  information  is 
required  pursuant  to  15.804-5. 

(i)  Requirements  for  Cost  or  Pricing 
Data  or  Other  Information — 
Modifications.  The  contracting  officer 
shall  insert  the  clause  at  52.215-42. 
Requirements  for  Cost  or  Pricing  Data  or 
Other  Information  Modifications,  in 
solicitations  and  contracts  only  if  it  is 
contemplated  that  cost  or  pricing  data  or 
other  information  will  be  required  for 
modifications.  Use  the  clause  with 
Alternate  I  to  specify  a  format  for  cost 
or  pricing  data  other  than  the  format 
required  by  Table  15-2  of  15.804-6(b). 
Use  the  clause  with  Alternate  II  if  copies 
"  of  the  proposal  are  to  be  sent  to  the 
administrative  contracting  officer  and 
contract  auditor.  Use  the  clause  with 
Alternate  ID  if  submission  via  electronic 
media  is  required.  Replace  the  basic 
clause  with  Alternate  IV  if  a  SF  1411  is 
not  required  because  an  exception 
applies,  but  other  information  is 
required  pursuant  to  15.804-5. 

22.  Section  15.805-1  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

15.805-1     General 

***** 

(d)  The  Armed  Services  Pricing 
Manual  (ASPM  Volume  I,  "Contract 
Pricing",  and  Volume  2,  "Price 
Analysis")  was  issued  by  the 
Department  of  Defense  to  guide  pricing 
and  negotiating  personnel.  The  ASPM 


provides  detailed  discussion  and 
examples  applying  pricing  policies  to 
pricing  problems.  ASPM  is  available  for 
use  for  instruction  and  professional 
guidance.  However,  it  is  not  directive 
and  its  references  to  Department  of 
Defense  forms  and  regulations  should  be 
considered  informational  only.  Copies  . 
of  ASPM  Vol.  1  (Stock  No.  008-000- 
00457-9)  and  Vol.  2  (Stock  No.  008- 
000-00467-6)  may  be  purchased  from 
the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office  by 
telephone  (202)  512-1800  or  fax  (202) 
512-2250,  or  by  mail  order  from  the 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 

23.  Section  15.805-2  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

15.805-2    Price  Analysis 

***** 

(f)  Comparison  of  proposed  prices 
with  prices  for  the  same  or  similar  items 
obtained  through  market  research. 

24.  Section  15.806-1  is  amended  in 
the  first  sentence  of  paragraph  (a)(2)  by 
removing  the  word  "claims"  and 
inserting  "requests"  in  its  place,  and 
revising  paragraph  (b)  to  read  as  follows: 

15.80&-1     General 

***** 

(b)  Unle.ss  the  subcontract  qualifies 
for  an  exception  under  15.804-1,  any 
contractor  required  to  submit  cost  or 
pricing  data  also  shall  obtain  cost  or 
pricing  data  before  awarding  any 
subcontract  or  purchase  order  expected 
to  exceed  the  pertinent  threshold  set 
forth  at  15.804-2(a)(l).  or  issuing  any 
modification  involving  a  price 
adjustment  expected  to  exceed  the 
pertinent  threshold  set  forth  at  15.804- 
2(a)(1)  (see  example  of  pricing 
adjustment  at  15.804-2(a)(l)(iii)).  To 
waive  subcontractor  cost  or  pricing  data, 
follow  the  procedures  at  15.804-l(b)(5). 
***** 

25.  Section  15.806-2  is  amended  by 
revising  paragraph  (a),  the  first  sentence 
of  paragraph  (c),  and  paragraph  (d)  to 
read  as  follows: 

15.806-2    Prospective  Subcontractor 
Cost  or  Pricing  Data 

(a)  The  contracting  officer  shall 
require  a  contractor  that  is  required  to 
submit  to  the  Government  (or  cause 
submission  of)  accurate,  complete,  and 
current  cost  or  pricing  data  from 
prospective  subcontractors  in  support  of 
each  subcontract  cost  estimate  that  is  (1) 
51,000,000  or  more,  (2)  both  more  then 
the  pertinent  threshold  set  forth  at 
15.804-2(a)(l)  and  more  than  10%  of 
the  prime  contractor's  proposed  price, 
or  (3)  considered  to  be  necessary  for 
adequately  pricing  the  prime  contract. 
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These  ^abcontract  cost  or  pricing  dat» 
may  b<  subractled  using  »  Standard 
Form  6SF)  141t,  Contra* :t  Prioog 
Proposat  Cover  Shettt  fCasI  or  Prning 
Dots  ftfqni  red). 


I 


(c)  11  the  prQspe<:tive  contractor 
satisfres  the  contracting  officer  that  a 
subcor  tract  will  be  priced  on  the  basis 
of  one  3f  theexception.s  in  T5.804-I,lhe 
contm(  ting  offjirer  shnti  not  require 
submr?  sion  of  cost  or  pricing  data  to  the 
Goven  nwjnt  in  that  i3ise. 

fd)  S  tjbcon  tract  or  data  shalt  be 
acctira  e,  complete,  and  current  as  of  the 
date  oi  RnaP  price  agriiement  or,  i( 
appfic;  hie,  another  date  agreed  upou 
betwet  n  the  partie.s.  given  on  the 
confrac  tor's  Certificate  of  Current  Cost 
or  Pric  lig  Data.  The  prospective 
contractor  shall  be  responsible  foi 
updatii  ig  3  proiipecttve  sub<:ontract fir's 
date. 


2ft. 

rvvisi 
read  a.s 


n  ■ 


Sn*. 


lion  IS.HUa  is  amended  by 
paragraphs  fa)  10)  and  ( 7)  to 
follows: 


Price  fifef^'ation 
in 


15.008 

(a)* 

(fi)  If  cost  or  pricing  dvita  were  not 
require  i  in  the  case  oi  any  price 
negaiia  tion  exceeding  the  threshokfe  sH 
forth  at  15.804-2(aMlX  the  exn^ioo 
used  and  the  basis  Ua  it. 

(7)  If'f»st  or  pricing  data  vteiv 
tequirefl  by  the  head  of  the  (xmfraelrrig 
activit;!!  under  15.804-2|aK3),  thm 
rations  e  toe  siM:h  ntquirement. 


27 
revtsiw  ; 
senten( 
foUowfl 


SKTtitm 


1.*). 812-1  is  amended  by 
paragraph  fbj  and  the  second 
of  poragriph  IrJ  to  mad  as 


t5.8t2-  1     Cethtral 

•         •         *         •         • 

lb)  H  »Me«*!r,  the  poHcy  in  paragraph 
ta)  of  this  section  does  not  appfy  to  airy 
contract  or  subcontract  ihftn  of  supply 
for  whi  :h  the  price  is,  or  i?  based  on, 
an  est.il  iished  catalog  or  market  price  of 
a  com II  ercial  item  sold  in  substantial 
quantit  es  to  the  general  publir:  (see 
15.804- iCbKZ)). 

fe)  •  •  •  The  eonfirartittg  officer  sbafj 
reqitfrewimibr  inffMnrtatroD  when 
c-ontrarfing  by  negotiation  with  foil  and 
apei>  ex  mpetition  if  adequate  price 
eompet  lion  is  not  enpectwd  (.^ee 
15.804- l(b)fT)).  •  •  • 

15.813    iReservedfaad  I5.»1J-J 
Throufjb  l5.at3-7  ffieiuored/ 


28. 

rese 


S<!ctt(m 


15.81.7  Ls  removed  and 
aod  subsectnms  1 5.813-1 
thrm^  1.5.OT3-7  am  removed. 


rv«# 


PART  18— TYPES  OF  CONTRACTS 
7&J03-4    fAmentft^} 

29.  Section  16.203-4  is  amended  iiv 
paragraphs  (a)il)tii)  and  (bUlJiii)  by 
removing  "15.804-3"  aiHl  insertii^ 
"15.804-1"  i»  its  place. 

30.  Sectioa  l&^Kc)  is  anvended  by 
revising  the  flrst  sentence  to  read  as 
follows: 

t6.501    Genera/ 


U4  ladeflnite-delivery  contracts  may 
provide  tor  firm  fixed  prices  (see 
1&.202),  fixed  prices  with  economic 
price  adiustment  (see  1fv203).  fixed 
prices  with  prospective  redetemiiQation 
(see  16.205).  or  prices  based  on  catalog 
or  market  prices  tsm  1.5.804-1  |h)(Z». 


PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

31.  Section  31  J2U6-26te)' is  revised  to 
read  as  loUows: 

31.205-26    MateriotCoxts 


(e)  Allowance  for  all  materials, 
.supplies,  and  .services  that  are  sold  or 
transferred  between  any  divrsions, 
subdtvtsrorts,  subsidiaries,  or  affiliates 
of  the  contractor  under  a  common 
corrtrof  shall  be  on  the  basis  of  cost 
incurred  in  accordance  with  this 
subpart.  However,  aflowance  may  be  at 
a  price  when  it  is  the  established 
practice  of  the  transferring  organization 
to  price  interorganizational  trarufers  at 
other  than  cost  for  commercial  work  of 
the  contractor  or  any  division, 
subsidiary,  or  affiliate  of  the  contractor 
under  a  common  control,  and  when  the 
item  being  transferred  qualifies  for  an 
exception  under  15.8fl4-l  and  the 
contracting  officer  has  not  detemtirted 
the  price  to  be  unreasonable. 


PART  33— Pf?OTESTS,  DISPUTES, 
AND  APPEALS 

32.  Section  33.207td)  is  revis«>d  to 
read  as  fallows: 

J3.207    Contmrtor  CeFtifii:atk»t 


(d)  The  aggregate  an>ounl  of  both 
increased  and  deinessed  costs  shall  be 
used  to  determining  when  the  dollar 
thresholds  requirii>g  certification  are 
met  (see  example  in  1.5.804-2(a)Cl)tifi> 
regarding  cost  or  pricing  data) 


PART  38— CONSTmiCTtOK  AMD 
ARCWTECT  ENGiwrrniwG 

COMTRACTS 

33.  Section  36.402  ia  amended  by 
revising  the  introductory  teJit  of 
pnragraph  (b)  »nd  paragraph  (b)f  lj  to 
reed  as  folfowsr 

36. 402    Price  Negotiotioti 

*        «        «        *        * 

(b)  The  contracting  officer  shall 
evaluate  proposals  asn6  associated  cokS 
or  pricing  data  or  other  information  and 
shall  compare  them  to  the  Govemifieni 
estimate. 

(1)  When  submission  of  cost  or 
pricing  data  is  not, required  (see  15.804- 
1  and  15.804-2,  and  any  element  of 
proposed  cost  differs  significantly  from 
the  Government  estimate,  the 
contracting  officer  should  request  the 
offeror  to  submit  cost  data  concerning 
that  element  fe.g..  wage  rates  or  fidnge 
benefits,  significant  ntaterials, 
equipment  allowances,  and 
subcootraetor  costs). 


PART  45— GOVERNMENT  PROPERTY 

34.  Section  45.103(h)(1)  is  revised  to 
read  as  follows: 

45.103    Hesponsibility  and  Lioh'hUty  fot 
Government  Property 

*  •        •         *         » 

(b)*  *  • 

ll)  Negotiated  frxi>d  price  contra<;fs  for 
which  the  contract  price  is  not  based 
upon  an  exception  at  t5JW4-l; 

*  •        •         *        « 

35.  Section  45.106(b)lZ)  is  revised  to 
read  as  Callows: 

45.  tOb    C^yvrmment  Prnfferty  Cktnsei' 


(b)*   *   • 

(2)  If  the  contract  is  ii)  a  oegjuttaled 
fnttKi- price  i;ontra<i  for  which  priiss  an^ 
not  based  oti  an  exception  at  15J104-1, 
or  {ii\  a  fixed-price  service  contract 
whitii  is  performed  (ximarily  on  a 
government  installation,  provided  the 
coiUratling  officer  determines  it  to  be  in 
the  best  interest  of  the  government  (see 
subpart  45. 103(b)|4)).  the  contracting 
officer  shall  use  the  clause  with  its 
Allemaie  I. 


PART  46— OUAUTY  ASSURANCE 

46.804    fAiuendedf     ->- 

36.  S«t:lion  46.804  is  amended  by 
removing  "tsee  1 5.804- 3(c)V'  and 
inserting  "Uiee  15.804-lih^l}"  in  its 
pla««. 


PART  49— TERMINATION  OF 
CONTRACTS 

49.208    [Amended] 

37.  Section  49.208  is  amended  in  the 
introductory  text  by  adding  "(Cost  or 
Pricing  Data  Required)"  before  the 
period  at  the  end. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

38.  Section  52.214-27  is  amended  by 
revising  the  clause  date  and  paragraphs 
la)  and  (e)(2)  to  read  as  follows: 

52.21 4-2  7  Price  Redu  ction  for 
Defective  Cost  or  Pricing  Data — 
Modifications — Sealed  Bidding 


Price  Reduction  for  Defective  Cost  or  Pricing 
Data — Modifications — Sealed  Bidding  (XXX 
1995) 

(a)  This  clause  shall  become  operative  only 
for  any  modification  to  this  contract 
involving  aggregate  increases  and/or 
decreases  in  costs,  plus  applicable  profits,  of 
more  than  the  threshold  for  the  submission 
of  cost  or  pricing  data  at  FAR  15.804-2(a)(l), 
except  that  this  clause  does  not  apply  to  a 
modification  if  an  exception  under  FAR 
15.804-1  applies. 
***** 

(e)»  •  • 

(2)  A  penalty  equal  to  the  amount  of  the 
overpayment,  if  the  Contractor  or 
subcontractor  knowingly  submitted  cost  or 
pricing  data  which  were  incomplete, 
inaccurate,  or  noncurrent. 

(End  of  clause) 

39.  Section  52.214-28  is  amended  by 
revising  the  clause  date  and  paragraphs 
(a),  (b).  and  (d)  to  read  as  follows: 

52.21 4-28    Subcontractor  Cost  or 
Pricing  Data — Modifications — Sealed 
Bidding 


JSubcontractor  Cost  or  Pricing  Data — 
Modifications— Sealed  Bidding  (XXX  1995) 

(a)  The  requirements  of  paragraphs  (b)  and 
(c)  of  this  clause  shall  (1)  become  operative 
only  for  any  modification  to  this  contract 
involving  aggregate  increases  and/or 
decreases  in  costs,  plus  applicable  profits, 
expected  to  exceed  the  threshold  for 
submission  of  cost  or  pricing  data  at  FAR 
15.804-2(a)(1),  and  (2)  be  limited  to  such 
modifications. 

(b)  Before  awarding  any  subcontract 
expected  to  exceed  the  threshold  for 
submission  of  cost  or  pricing  data  at  FAR 
15.804-2(a)(l)  when  entered  into,  or  pricing 
any  subcontract  modifications  involving 
aggregate  increases  and/or  decreases  in  costs, 
plus  applicable  profits,  expected  to  exceed 
the  threshold  for  submission  of  cost  or 
pricing  data  at  FAR  15.804-2(a)(l),  the 
Contractor  shall  require  the  subcontractor  to 
submit  cost  or  pricing  data  (actually  or  by 


specific  identification  in  writing),  unless  an 
exception  under  FAR  15.804-1  applies. 

***** 

(d)  The  Contractor  shall  insert  the 
substance  of  this  clause,  including  this 
paragraph  (d),  in  each  subcontract  that,  when 
entered  into,  exceeds  the  threshold  for 
submission  of  cost  or  pricing  data  at  FAR 
15.804-2(a)(l). 

(End  of  clause) 

52.215-22    [Amended! 

40.  Section  52.215-22  is  amended  by 
revising  the  clause  date  to  "(XXX 
1995)",  and  in  paragraph  (d)(2)  by 
removing  "For  Department  of  Defense 
contracts  only,  a"  and  inserting  "A"  in 
its  place. 

41.  Section  52.215-23  is  amended  by 
revising  the  clause  date  and  paragraphs 
(a)  and  (e)(2)  to  read  as  follows: 

52.21 5-23  Price  Reduction  for 
Defective  Cost  or  Pricing  Data — 
Modifications 


Price  Reduction  for  Defective  cost  or  Pricing 
Data— Modifications  (XXX  1995) 

(a)  This  clause  shall  become  operative  only 
for  any  modification  to  this  contract 
involving  a  pricing  adjustment  expected  to 
exceed  the  threshold  for  submission  of  cost 
or  pricing  data,  at  FAR  15.804-2(a){l),  except 
that  this  clause  does  not  apply  to  a 
modification  if  an  exception  under  FAR 
15.804-1  applies. 
***** 

(e)*  '  • 

(2)  A  penalty  equal  to  the  amount  of  the 
overpayment,  if  the  Contractor  or 
subcontractor  knowingly  submitted  cost  or 
pricing  data  which  were  incomplete, 
inaccurate,  or  noncurrent. 

(End  of  clause) 

42.  Section  52.215-24  is  amended  by 
revising  the  clause  date,  paragraph  (a), 
and  the  introductory  text  of  (c)  to  read 
as  follows: 

52.215-24    Subcontractor  Cost  or 
Pricing  Data 


Subcontractor  Cost  or  Pricing  Data  (XXX 
1995) 

(a)  Before  awarding  any  subcontract 
expected  to  exceed  the  threshold  for 
submission  of  cost  or  pricing  data  at  FAR 
15.804-2{a)(l),  when  entered  into,  or  before 
pricing  any  subcontract  modification 
involving  a  pricing  adjustment  expected  to 
exceed  the  threshold  for  submission  of  cost 
or  pricing  data  at  FAR  15.804-2(a){l),  the 
Contractor  shall  require  the  subcontractor  to 
submit  cost  or  pricing  data  (actually  or  by 
specific  identification  in  writing),  unless  an 
exception  under  FAR  15.804-1  applies. 
*         •         •         •         * 

(c)  In  each  subcontract  that  exceeds  the 
threshold  for  submission  of  cost  or  pricing 


data  at  FAR  15.804-2{a)(l),  when  entered 
into,  the  Contractor  shall  insert  either — 


43.  Section  52.215-25  is  amended  by 
revising  the  clause  date  and  paragraphs 
(a),  (b)  and  (d)  to  read  as  follows: 

52.215-25    Subcontractor  Cost  or 
Pricing  Data — Modifications 


Subcontractor  Cost  or  Pricing  Data — 
Modifications  (XXX  1995) 

(a)  The  requirements  of  paragraphs  (b)  and 
(c)  of  this  clause  shall  (1)  become  operative 
only  for  any  modification  to  this  contract 
involving  a  pricing  adjustment  expected  to 
exceed  the  threshold  for  submission  of  cost 
or  pricing  data  at  FAR  15.804-2(a)(l),  and  (2) 
be  limited  to  such  modifications. 

(b)  Before  awarding  any  subcontract 
expected  to  exceed  the  threshold  for 
submission  of  cost  or  pricing  data  at  FAR 
15.804-2(a)(l),  when  entered  into,  or  pricing 
any  subcontract  modification  involving  a 
pricing  adjustment  expected  to  exceed  the 
threshold  for  submission  of  cost  or  pricing 
data  at  FAR  15.804-2(a)(l),  the  Contractor 
shall  require  the  subcontractor  to  submit  cost 
or  pricing  data  (actually  or  by  specific 
identification  in  writing],  unless  an 
exception  under  FAR  15.804-1  applies. 
***** 

(d)  The  Contractor  shall  insert  the 
substance  of  this  clause,  including  this 
paragraph  (d).  in  each  subcontract  that 
exceeds  the  threshold  for  submission  of  cost 
or  pricing  data  at  FAR  15.804-2(a)(l).  when 
entered  into. 

(End  of  clause) 

44.  Section  52.215-26  is  amended  by 
revising  the  clause  date  and  the  last 
sentence  in  paragraph  (b)  to  read  as 
follows: 

52.215-26    In  tegrity  of  Unit  Prices 


Integrity  of  Unit  Prices  (XXX  1995) 

(b)  *  *  *  A  price  is  based  on  an 
established  catalog  or  market  price  only  if  the 
item  being  purchased  is  sufficiently  similar 
to  the  catalog  or  market  priced  commercial 
item  to  ensure  that  any  difference  in  prices 
can  be  identified  without  resort  to  cost 
analvsis. 


52.215-32  and  52.215-37    [Removed 
andJReservedl 

45.  Sections  52.215-32  and  52.215-37 
are  removed  and  reserved. 

46.  Sections  52.215-41  and  52.215-42 
are  added  to  read  as  follows: 

52.215^1     Requ  iremen  ts  for  Cost  or 
Pricing  Data  or  Other  Information 

As  prescribed  in  15.804-8(h).  insert 
the  following  provision: 
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ReqBH  etRiits  for  Cost  or  Fairing  Data  or 
Other  rnpsrrmtfoit  (XXX  t995f 

(a)  In  Keu  of  submitting  cost  or  pricing 
data,  oflltan  may  submit  a  wrMeu  requaal 
£ar  esm^ptioa  from  the  rcqimemant  im 
submiss^a  of  cost  or  pnciag  data  by 
submitting — 

(1)  SF14T2,  ReqMwst  for  Ejwmption  From 
Submission  of  Cast  or  Pricin((  DBta: 

(2)  Information  relative  to  an  exemption 
granted  lor  prior  or  repetitive  acquisitions;  or 

(3)  Fob  coinmaicial  iteiiis  not  covgietl  hy 
another  Exception.  inRjinrnfiun  on  prices  at 
winch  ttis  sanM  rtem  or  siontar  items  Imvc 
beat  soM  »  the  cofrmercia)  market. 

(b)tl)  llBtess  the  uftsor  is  graated  an 
exenpticia  frant  the  requireoient  to  submit 
cost  or  p  --.i  iiig  data,  the  oBeror  shaK  suKmit 
cost  or  p  riLing  data  oo  Stsndartt  Form  fSF) 
1411,  Contract  Pricing  PpoposaJ Gove* Sfcewf 
(Cost  or  1  iYiciog  Data  Req»>ir«J>,  with 
supporting  attachments  prBparwt  rr. 
accordiincv  witf>  TabJe  15-2  of  FAR  I5.KM- 

(2\Aa  aooB  as  practicafcle  after  fm»\ 
agiecfnept  on  pric9,  bvt  beraie  contract 
awarrf  fekcept  for  tmpricflcP  actions  stidi  as 
letter  co»tra«tyf,  the  offeror  shaft  submit  s 
Ocrtificn^e  of  Current  Cost  or  Pricing  Data,  as 
prescTib<jd  by  P/^R  T5.WM-4. 

(End  of  provision]' 

Alternate  I  (X,XX  T995J.  As  prescribed  in 
15.804-f  (h),  substitute  the  following 
paragrap  i  Wft)  kx  pangrspb  (b)tt}  of  the 
basic  pnwisaoo: 

(b)(l )  ITateM  the  offeror  is  grai\(««)  a« 
exemption  frofn  th<»  requiremmf  to  snbmit 
cost  or  p^kiog  data,  the  offeror  sh»fl  stibmit 
cost  or  pricing  data  on  Standard  Ff»rm  fSF) 
1411,  Contract  Pricing  Proposat  Cover  ^ec< 
(Q)st  or  Pricing  Data  Required),  with 
supportiM  a(tar:iKnenN  pwpan><l  m  the 
followiafi  {nmi^fl: 

AheiBftm  U  UCXX  1995).  As  piescribed  in 
15.804-^h).  add  the  following  pantgraph  (c) 
to  the  ba  ;ic.  provision: 

(c)  Wh  "n  the  proposal  is  submitted,  also 
submit  o  le  copy  each,  inchjdingthe  .SP  1411 
and  Supi;  orting  attachments,  to:  (1)  tho 
Adminis  rative  Contracting  OfRcer,  and  f2) 
the  Crtifi  act  Auditor. 

Altem  itf  m  fXXX  19'»5)  As  presi  rtb(;d  in 
li.804-fl|b),  ;»<W  tire  ff»Mtrwtiig  per;tgr3ph  (c) 
to  thw  h».  lie  provision  fif  Ahrrr>3tP  II  i*  .ifso 
nsorf,  rw  esiguete  as  paragraph  fti»: 

(c)  Sui  mit  the  cost  portioiT  of  thr  prxipiwaf 
via  th«^  ft  Wowing  etectronic  ntedia:  \tmert 
media  fn  Tnal,  e.g..  electronic  sprearlsheet 
format,  fr  lertronic  mail.  etc.). 

Ahem  r/e  /V'lXXX  19931.  As  prusuihed  ia 
15.8t)4-«  Ih),  rrplace  the  f»rxt  of  the  basic 
provisioi  with  the  following:  ■• 

U)  Sut  missi'm  of  cost  or  piicinj>,dut»  is  iu)t 
riKjuired, 

(b)  Pro  /id<'  infrmnafron  described  betow: 

I  Insert  d  scripbon  of  the  btfmmiaOon  an  d  Ihf 
format  tl  at  are  required,  iiKJu^Jm  access  to 
records  i  ecessary  to  permit  an  adequate 
evalutrtk  n  of  ftie  proposed  price  ir- 
accordat  ce  with  i^.904-€foK5t.  SHtndcrd 
Form  14.  X.  Proposal  Cover  iiheet  ICost  oi 
Pricing  r.  titn  Mot  Beqiriredh  it>oy  be  used  for 
infonnat  an  other  than  costarfmcin^tktlo.f 
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52.215-42    Requiremeotsfor  Cosi  or 
Pricing  Data  or  Otherlafnrmaiion — 
Modifications 

As-  prescribed  in  15.804-4H^K  macrt 
the  ioUawing  abuse: 

Requirements  for  Cost  or  Pricing  Data  or 
Other  Informatioa — Modifications  (XXX 
1995) 

(a)  In  lieu  of  submitting  cost  or  pricing  data 
for  modifications  under  this  coatract.  for 
price  adjustments  expected  to  exceed 
threshold  set  Eorth  at  FAR  t5.8(K-2t«](lL  the 
Contractor  men  subrait  a  written  request  feir 
exemptioB  imxt  tbe  Eequirement  lot 
submissioB  of  cost  or  pricisg  date  by 
submitting — 

(1)  Stantfanf  Form  14T2,  Request  Ibr 
Exemption  From  Submission  of  Cost  or 
Pricing  Data; 

C2)  Loformatioa  relative  to  aa  exemption 
granted  for  prior  or  repetitive  acquisitioiu;  or 

(3)  For  commercial  items  not  covered  by 
another  e^iceptieii,  ta^xmatien  on  Offices  al 
which  the  sam«  iteiB  or  skitiias  ttens  ihave 
been  sold  in  the  commercial  maiket. 

(b)(1)  Unless  the  Contractor  is  granted  an 
exemption  from  the  requirement  to  submit 
cost  OF  priciag  data,  the  CoiUractoc  sluU 
submit  cost  or  pticisf  data  oa  Statftdard  Fona 
(SF)  1411,  Contract  Pricing  Proposal  Cover 
Skeet  (Cost  or  Pricing  Beta  ReqtIr^ed'^  with 
supporting  aftsichmeBts  prepared  rr* 
accordance  with  Table  ib-Z  of  FAR  tS.MH- 
6(bK2>. 

(Z)  As  soM»  as  practicahle  fiker  trn»i 
agreement  on  price,  hvt  fcelbrrconfrart 
award  (except  for  tmpnced  aetioi^  sneh  m 
letter  contracts),  the  offeror  shall  swhmit » 
certificate  of  Current  Cost  or  Pricing  Data,  as 
prescribed  by  FAR  15.804-4. 

(End  of  clause) 

Alternate  I  (XXX)  ia<15X  As  prescribsd  n 
1 5.804-84i),  substitute  the  {oiktwing 
paragraph  (hXll  for  paragraph  (hKt)  of  the 
basic  clause. 

(b)(1)  Unless  the  Contractor  is  granted  as 
exemption  from  the  requirement  to  submit 
coat  oc  pcicing  data,  theCootractoi  sbail 
submit  cost  or  pricing  data  on  Standard  Form 
(SF)14TT,  CoQtract  Pricing  Proposal  Cover 
Sheet  fCost  or  Pricing  Data  Requiretf),  with 
supporting  attachments  prepared  imthe 
following  fannat: 

Alternate  //fXXX  1995).  As  prescribed  in 
15.804-8(i),  add  the  following  paragraph  (c) 
to  the  basic  clause: 

(c)  When  the  proposal  is  submitted,  al.su 
submit  one  copy  each,  including  the  SF  1411 
and  supporting  attachments,  to:  (1)  the 
Admini.strativeContrarting  OfRcer,  afMf  (2) 
the  Contrac:t  Auditor. 

Alternate  lU  (XXX  VJ^M  As  pr*~a  rih««f  in 
t5.aiM-^{>),  add  the  &)tk}wtn|t  paragraph  |c> 
to  the  basic  clause  (if  Alternate  It  is  aiso 
used,  redcsigitate  as  paragrvph  (d)): 

(c>  Submit  the  cost  portioo  of  the  pruposat 
via  the  fotkiwriBg  electroaie  aiedw:  ktasert 
media  format^ 

AlteritBte  /V  (XXX  1995^  As  prescribiid  in 
15-804-8(>),  replat:e  the  text  ol  the  basic 
provisi<ja  with  the  foilowing: 

(a)  Submission  of  a)st  or  pri«:iiig  data  is  not 
nrquired. 

(b)  Ptoviife  intbrmatioa  ctcscribcd  besluw: 

I  Insert  dieseription  of  the  information  nmftbe 


format  that  are  required,  including  acaesa  to 
records  necessary  to  permit  an  adequate 
evaluation  of  the  proposed  price  in 
accordance  with  15.804-6fa)f5).  Standard 
Form  14 IX,  Proposai  Cover  Sheet  ICo^  ae 
Pricing  Data  Not  Bequiredl,  may  be  used  far 
information  other  than  eost  or  pricias  dala.j 

47.  Section  52.215-XX  is  added  to 
read  as  follows: 

52^1 5-XX    Aitdit — (jBinmetcitJ  Hem 

As  presciibed  at  15.106-2,  frwert  the 
foUowLng  clause: 
Andit— Commercial  Items  CXXX  199&1 

(a)  As  usad  ia  this,  clause,  lecorda  inckwie 
books,  documents,  accounting  procedures 
and  practices,  and  other  data,  regardless  of 
type  and  regardless  oi  wiketfaer  such  items  arc 
in  written  fom.  m  the  fona  of  computa  data, 
or  any  other  form. 

(b)  This  paragraph  applies  to  solicitations 
and  coatracts/ subcontracts  fer  commercial 
iteiAS  thai  may  b«  or  have  beea  granted  aa 
exemption  from  submittal  of  cost  or  pridag 
data  under  FAR  15.804-I(a)(2).  Ia  order  to 
determine  the  accwraey  of  the  mfamation  on 
prices  at  which  the  same  or  similar  items 
have  b<^r»  soW  ii»  the  commercial  market,  the 
Contracting  Officer  and  a«thorizf.d 
repfPSPBtatives  !vav«  a  rij^ht  to  Bxjwninr  sM»:h 
b^noativD  provid«fl  by  (he  offf^ror. 
Contractor,  or  subctmlractor.  aad  alt  rocnrr^ 
that  d  Erectly  relate  to  suck  iaiormation.  Tb» 
right  shall  expire  two  years  after  the  date  of 
award  of  the  contract,  or  two  years  after  the 
date  of  any  modification  to  the  contrati.  with 
respect  to  which  this  information  is 
provided. 

(c)  If  the  prtaie  Contradur  and  each  higher- 
tier  subcontractor  were  required  tti  submit 
cost  or  pricing  data,  the  Contractor  shall 
insert  the  substance  of  tPus  clause,  InciucKfjg 
this  paragraph  (c),  in  each  subcontract  feu 
which  submissioa  of  cost  or  pricing  data  was 
re«juired  or  was  exempted  under  FAR 
15.804-lfa)f2). 

(Ejid  of  ctewse) 

52.2 1 6-2    Economic  Price 
AdjvstTtM^nt — Stondortf  Strpptics 

48.  Section  52.216-2(a){2)  is  amended 
by  removing  "'15.804-3*'  and  inserting 
"15.804-1"  in  its  place. 

49.  Section  52.216-3  is  amended  by 
revising  the  clause  date  and  pacag^ph 
(a)(2)  to  read  as  folkjws: 

52.2lt>-3    Economic  Price 
Adjustment — Semistandacd  Siipplw^ 


Economic  Ptice  A(t|ustracnl — .^cmistandai'd 
Suppfies  fXXX  T995) 

(a)*  *  *  42}  raoets  the  criteria  uf 
subsection  15.804-1  oi  the  Fedex;d 
Acquisitioa  Elegulatitm  (FAR>,  and  *   '  * 

*  •         «  *         * 

50.  Sec'tion  52.21R-5  fs  amended  by 
reyi.5»ng  tho  chntse  date  an^  peragraph 
(d)(lK»}(A}  to  read  as  fdlfow's: 

52.216-5    Price  Redeiemiaotitm— 
Prospective 


Price  Redetermination — Prospective  (XXX 
1995) 

•  *         *         *         • 

(d)*  •  - 

(!)••• 

(i)*  *  * 

.  (A)  An  estimate  and  breakdown  of  the 
costs  of  these  supplies  or  services  on 
Standard  Form  1411,  Contract  Pricing 
Proposal  Cover  Sheet  (Cost  or  Pricing  Data 
Required)  (or  in  any  other  form  on  which  the 
parties  may  agree); 

•  **••- 

51.  Section  52.216-6  is  atrtended  by 

revising  the  clause  date  and  paragraph 
(c)(l)(ii)  to  read  as  follows: 

52.216-6    Price  RedeterminaUon— 
Betroactive 


Price  Redetermination — Retroactive  (XXX 
1995) 

•  •         *  •         • 

(c)*  •  •   • 

(D*  *  • 

(ii)  A  statement  on  Standard  Form  1411. 
Contract  Pricing  Proposal  Cover  Sheet  IGost 
or  Pricing  Data  Required),  or  in  any  other 
form  on  which  the  parties  may  agree,  of  aH 
exists  incurred  in  performing  the  contract; 
and 

•  »  .       *  ■       *      .   *. 

52.  Section  52.216-25,  introductory 
text,  is  revised  to  read  as  FoIIomas: 

52.216-25    Contract  Definitization 

As  prescribed  in  16.603-4(bK3),  insert 
the  followiitg  ctatise  in  solidtations  and 
contracts  when  a  letter  contract  is 


contonpkted.  U,  at  the  lin»e  <rf  eoterii^ 

into  the  letter  contract,  the  contracting 
officer  kitows  that  the  deHnitrve 
contract  will  be  baaed  od  adequate  price 
eompetitioa  or  urill  otherwise  meet  the 
criteria  of  15.804-1  Jor  not  requirirtg 
submission  of  cost  or  pricing  data,  the 
words  "and  cost  or  pricing  data 
supporting  its  proposal"  may  be  deleted 
from  paragraph  (a)  of  the  clause. 
•        *        •        •        • 

53.  Section  52.222-48  n  amended  by 
revising  the  clause  date  and  paragraph 
(a)(ii)  to  read  as  follows: 

52.222-48    Exemption  From 
Application  of  Service  Contract  Act 
Provisions  for  Contracts  for 
Maintenance,  Calibration,  and/or 
Repair  of  Certain  ADP,  Scientific  and 
Medical  ond/or  Office  and  Business 
Equipment — CoatrtKtor  Certification 


Exemption  From  AppiioitTOR  of  Service 
Contract  Act  Provisions  <XXX  1995) 

W"  •  *  (ii)  The  contract  services  are 
famished  at  prices  which  are,  or  are  based 
on,  established  catalog  or  market  prices  far 
the  maintenance,  calibration,  and/or  r^>air  of 
certain  ADP,  scientific  and  medical  and/or 
office  and  business  eqiiipment.  Aa 
"established  catalog  price"  is  a  price 
(tnduding  discount  price)  lecoided  in  a 
catalog,  pwice  list  schedulis,  or  other  verifiable 
and  established  record  that  is  regularly 
maintained  by  the  manufacturer  or  the 
Contractor,  is  either  published  or  otherwise 
available  for  inspection  by  custoaiets,  and 
stales  pricesat  which  sales  are  currently,  or 


were  last,  made  to  a  si^fkaat  number  of 

buyers  constituting  the  general  publia  An 
"established  market  price*'  is  a  current  price, 
established  in  the  course  of  ordirtary  and 
usu^  trade  between  buyers  and  selkrs  free 
to  bergain,  which  can  he  substantiated  by 
data  from  sources  iadependeni  of  the 
manufKturer  or  Contractor,  and  *   *  • 


PART  5i-F0RMS 

54.  Section  53.215-2  is  revised  to  read 
as  follows: 

53.215-2    Price  Negotiation  (SF's  1411, 
1412,  and  141X) 

The  following  standard  forms  are 
prescribed  for  use  in  conitectton  wttfi 
requirements  for  obtaining  cost  or 
pricing  data  or  other  information  firom 
offerors  or  contractors,  as  sfwcifrad  in 
15.804: 

(a)  SF  1411  (REV.  XXX/95).  Controct 
Pricing  Proposal  Cover  Sheet  (Cosi  or 
Pricing  Data  Bequired).  (See  15.804- 
6(b)(1).) 

(b)  SF  1412  (REV.  XXXy95).  Bequest 
for  Exemption  from  Submission  of  Cost 
or  Pricing  Data.  (See  15.804-l(e).) 

(c)  SF  1412A  (XXX/95),  Continuation 
Sheet  (for  SF  1412).  SF  1412  and  SF 
141 2A  are  authorized  ftx-  kxai 
reproduction. 

(d)  SF  141X  (XXX/95),  Proposal  Cover 
Sheet  (Cost  or  Pricing  Data  Not 
Required).  (See  lS4m4-6(bH2).) 

BtUJNG  COOC  6820-34-U 
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CONTRACT  PRICING  PROPOSAL  COVER  SHttF 
fCosr  or  Pricing  Data  Repuired) 


0M8  No.:  9000-001 3 

ExDires: 


S.U«t  and  r«f 


•pai  ir>*4 


jfm  id«nofie»«n.  9u«ntity  and  tcxd  pno»  propoMtf  (or  •kH  eontf»et  I 
by  t»»  Contr»<»r«g  Otfie»f     (C«flt»H«  e«  «»•««.  ftd  thmK  o«  p>j>!  p<oi 


B.  IDENTIFICATION 


•kJown  sueportint  Out  f*c««  ■•  nqund  v«li*» 


TOTAL  PRICE 


E.  (PROP)  REF.  (P 


OWING  llf  avsilablel 


t*E6uJK  iOvERNEMNT 
j^ANClNG  TO  PERFORM 
THIS  PROf^Co  CONTRACT?    lit 
'Ytt.  "  eorrefef  Item  1 181 


1  1  B.  T\PE  OF  FINANCING  (Ofet  Of, 


□  ADVANCE     I— I  PROGRESS 
PAYMENT     LJ    PAYMENTS 

n  GUARANTEED  LOANS 


SOPOSAL  CONSISTENT  WITH  YOUR  ESTABllSHED  ESTIMATING  AND 
■ING  PRACTICES  ANO  PROCEDURES  AND  FAR  PART  31.  COST 
PUES?    llf  'no.'  ipHml 


^ATE  IPublic  Law  91-379  as  amended  and  FAR  PART  301 


BEEN  SiO 
wrTM  YOUl  1  OlSCLOSoBc 
(If  'Y««.'  •  iptam  m  prooi 

n ''° 

■^rnmsd   n  raioonu  to  ih«J»FP.  conirid.  moonj^i.or 
in  FAR  IC  90*-6lbli2).  T«ol»-"lB-2      By  iuOmm^  tnn 


Thii   ptSDOt*! 

•nttnjcticii 

r»Df»«»*^t*tiv«i^   tn«  nght  'O  amtirunm. 

fvaarewii  oi  ri»>«  and  r»g»roi«M  of  •«K«tr>«»  «jOi'ititai»  *n  .<>-    -  ^         .        .     . .  .«..  ..„„..^  «„,. 

w.af.c*.i«  r,iJt,ncmO  oTtncHMi^  m  tt.«  s'ooo<*i  «■  Vl<».tt...i  W^  »"ovj    tn«i  wii  enmn  «n  adtau.t.  ««iu.iion  ol  xti*  »rooo.«l  one 

16.  NAME  OF  FIRM 


1S.  NAME  ANQ 


17    SlGNATUR 


HAVE  YOU  SUBMITTED  A  CAS8  DISCLOSURE  STATEMENT  ICASB  OS-1  Of  2)7 
(M     'Yat.'  tpoafy  m  proootM  xtf  oHico  lo  wf»c»i  •ueminod  end  i(  datomvnod  to 
bo  odoquotai 

n  >^Es  D  NO 

-    'o      IS  ANY  ASPECT  OF  THIS  PROPOSAL  INCONSISTENT  WITH  YOUR  DISCLOSED 

PRAC-P.CES  OR  APPLICABLE  COST  ACCOUNTING  STANOARS?    llf  "Yn.  '  ttpl-r 
m  pioQctmi 

Q_NO 


on    olc     in  rt»m  1   and  roclact»  out  eilimaltt  andioi  actua.  coaii  a>  ol  mn  data  and  coniormi  •»! 
propotai.  tJw  oMa'or.  i(  toioetad  »of  nogoitation.  gtania  t^a  contracting  oHiew  a«wl  ^^°^*^ 


at  any  tu«Ma(o«»  awanlf>ho.o  r»cortt.  wn.c«  nduda  booki.  doeumonti.  accounting  procMlurot  and  practicaa.  and  oinof  data 
-  .rwVnrton  form    «i  tf>o  to<m  ol  eomputar  data,  or  any  otnar  form    of  wftath^  »uc«i  auoporting  »i(ofination  .i 


TITLE  IT  10*1 


18.  DATE  OF  SUBMISSION 


STANDARD  FORM  1411  iREv  i 

Praacnbod  by  GSA  -  FAR  (48  CFR)  S3  21S-2lal 
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REQUEST  FOR  EXAMPTION  FROM  SUBMISSION  OF 

CERTIFIED  COST  OR  PRICING  DATA 
(See  reverse  for  instructions) 


0MB  No     90000013 
Expir»«       03/31/96 


Public  reportino  burdan  for  this  coUactton  of  inforrrwation  is  •stimdt«d  to  svMao*  3.89  Sours  per  raspofw*.  including  th«  bm«  for  fwywanq 
instructions.  s«arefiing  austing  data  sourcas.  gathanng  and  maintaining  tha  data  naadad.  and  complatmg  ar>d  raviawtng  tha  collaction  of 
information  Sand  commants  ragarding  this  burdan  astimata  or  any  othar  aspact  of  thrs  collaction  of  information,  including  suggastions  lot 
reducing  this  burdan.  to  tha  Offica  of  Fadaral  Acouwition  Pohcy.  fVRl   GSA.  Washington.  DC  204p5;  an6  lo  tha  OlSca  of  ManaQamarfl  and 

Budgat  PaparworV  Reduction  Pro)act  (9000-00 13L  Washmglon.  DC  20503.  i^*    '""- 


1 .  OFKROR  iNAfiM.  addiaaa.  Z0>  codai 


4.  0(VISiON(S|  ANO  LOCATIOMIS)  VW4EK  VMXW  IS  TO  BC  PCMFONMeO 


2.  SOUCdATION  NUMBER 


/ 


X  rTEM  Of  suppucs  AMs/bn  SEitvices.  |o  be  furnishco 


B-QUAMnXY 


</^ 


^0   TOTAt  A»(IOOta_PR0«>S£O  KW  aEM 


By  submission  of  this  form  tha  offaror  ra q»»stt  axamptMn  from  raqwtrami^iu  for  su|||j(<ttmg  cartifiad  cost  or  pncmg  < 
price  offered  is  based  on  an  establtshad  c«Ulog  or  market  price  of  a  cojfinta*!  tviyn  sold  m  substantial  quantitites  to  tha^ 
apnea  set  by  law  or  regulation  (see  FAR  15.804-3).  Complete  I 


*  tor  sujpCttmg  certified  cost  or  pncmg  dS^^n  Aa  I 
irctal  tViVn  sold  m  substantial  quantitites  lo  tha'^^neri 


SECTION  I  -  CATALOG  PRICE 


Section  j|pi.  or  III  b4^as  spfifiieatita. 
/'Ssa  //Myrpons  for  /loTitoi^  tTiru  r% 


*a  baais  that  tha 
aj  pubitc  or  la 


7.  CATALOG  lOENTIFICAnOM  ANO  DATE 


9  CATEGORKS  OF  SAUS 


a.  Sales  at  catalog  price  to  the  gaoersi  ptiblk 

b.  Total  sales  of  catalog  item  to  all  customers 


If  your  accountmg^  system  does  not  provide  precise  infoi 
Conintua  on  a  .separate  sheet  if  necessary. 


SALES  CATIOOWY 

a.  Lo>Arast  price,  any  customer.  •r\y  ^Ul 

b.  Lowest  price,  any  customer,  compar 
quantities 

c.  Lowast  price,  any  customer,  san^ 
customer  class,  comparable  qu^^titias 

12.  SET  FORTH  THE  50URCE  ANO  DATE  OR 


NTATION  fS«e  tnstrucOons  for  lum  14  on  reverse  J 


Th«  oTfarof  cvnifia*  to  the  b«sl  o<  its  krtoiitsjage  artd  bali««  ihai^data  autofnttad  cofKamirtg  the  items  listed  on  this  iorm  are  ctxrant  accurua.  mxl  compleM  m 
of  ttie  date  of  submittal  to  the  Govammenriar^  are  m  act^Oanco  with  the  ir.structiona  pnmed  on  the  back  ol  this  femn  aad  thet.  except  a*  suied  m  mt 
attachment,  a  similaf  request  for  anampiicn  imMi^Hiha  sate  or  a  nrynUr  item  hm  not  bean  dew.ed  by  the  Go»erenm«ti  ««•««  »•  last  2  yMrs.  By  subrartwig 
this  proposal,  tha  offeror,  rf  salaclad  (or  negotiation,  gtesu^  contracting  officer  or  ^\  autttonzad  rapmaniairvr*  the  r>ghi  to  agLarrwie  si  wvy  anw  tyl<wm  award. 
thos  books,  record*,  documenu.  »r>d  ott>er  suppo  jr\fl  diu  that  will  perm<i  vanfication  of  tha  leouesi  and  an  adequate  evaluat.on  of  the  propoded  pnca  Access 
does  not  extend  to  cost  or  profit  information  or  other  data  relevant  sdelv  to  tfte  oMeror's  detemiMtanuii  o(  the  Dr>cas  to  be  oTTered  «  the  catalog  <x  markatptace 


14*.  TYPED  NAME.  TITLE.  ANO  FIRM 


l*b  SiGfiATURE 


1  i.  DATE  Of  SUBMISSION 


AUTHORIZED  FOR  LOCAL  REPRODUCTION. 
Pr«noui  adioon  not  uaeabio 


STANDARD  FORM  1412  (REv  i 

PfMcribao  &•  OSA 
FARI48C/RI  S3.21V:(6I 
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Instructions 


The  Offeror 
request  for 
certified      cos|t 


you    are 
Section  I 


• 
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to  Offerors  Submitting  Request  for  Examption  from  Submission  of  Certified  Cost  or 

Pricing  Data 


s^all  us«  tt>e  SF  1412  to  submit  a 
Exemption  from  the  submission  of 
or  pricing  data.  Attach  all 
supporting  mfDmnation  described  below  to  the  SF 
1412.  CompNite  Section  I.  Items  7  through  11,  if 
proposing  a  catalog  price.  Complete 
Item  12,  if  you  are  proposing  a  market 
price.  Complate  Section  III,  Item  13,  if  you  are 
proposing  a  price  set  by  law  or  regulation. 
Kems  1-6.  SJBlf-explanatory.  Provide  information 
identified  m  the  applicable  block  for  each  item  for 
which  an  exettiption  is  requested. 
Item  7.  Attac^  a  copy  of  or  identify-the  catalog 
and  Its  date,  or  the  appropriate  pages  for  the 
offered  items,,  or  a  statement  that  the  catalog  is 
on  file  in  the  puying  office  to  which  this  proposal^ 
is  being  madej. 
Additional  Information.  Provide  the  following 
additional  information  in  Items  7  -  11  for  the 
catalog  item  vtith  the  highest  total  proposed  price 
for  the  total  quantity  and  for  each  catalog  item 
with  a  total  proposed  price  exceeding 
or  for  additibnal  items  as  request] 
contracting  officer. 
Item  7  Established  catalog  price  aa 
discount  factor  are  defined  at  FAR  1 
Provide  a  coiy  or  describe  all  current 
policies  and  Once  lists  (published  or  unpublis 

-'    — ■-     -' —     -"    customer.    Sho\», 


for  the  Govemment  item.  In  the  laner  case,  you 
must  explain,  by  Bnce  analysis  only,  how  the 
proposed  price  is  ptin^^/md  from  the  sales  made  at 
catalog  price  for  ^e  prior^period. 
Itam  9.  (a)  Identify  the.j»mount  of  all  sales  of  the 
catalog  item  A  catalog  ^firice,  or  at  an  established 
discount  fr^jn  the  catalog  price,  to  the  general 
public  as^fefined^  FAR  1 5.804-3(0)  that  were 
made  dui^i  tha^eK^d  identified  in  block  8.  See 
FAR  15.8o9^W(1)  if  yb«.want  sales  by  affiliates 
to  b/i^onsidered.  (b)  Identi^fb^e  total  amount  of 
sales  o^^tiie  catalog  item  to  all'^ii^omers. 

jmlljBsert  the  following  inforr%%on  on  sales 

^tnade  danng  the  most  recent  regular  ifft^Q^riy  or 

^nod  f^;>yhich  sales  data  are  available: 

l*»  ji  inseW^nformation  on   the   lowest 

at  which  sates  of  the  offered  item  were 


pnce 


lade    to    any  ^^ustomer    during    the    period, 
of  qi. 


On  I 

sales    of^^^  offered 

comparable  ^^tities 

On  line  c.  if  the 
'"^llk^     was     determi' 
assig 


est  price  at  v\/hich  any 
were    made    at 
customer. 

price  of  the  catalog 

on     the     basis     of 

of  the  Govemment  to  a  particular 


^customer 

sales  of 
Arable 


insert    the    lowest    price    at 
-offered  item  were  made  at 
Sties  to  any  customer  in  that 


applicable    toj    each    class 

rebates.  dialcounts  app^^M^^^o  multiple 
quantities  or  cumulatrv^rorders!^^^  volume 
discounts  applicable  if  the  combinWion  of 
supplies  or  i services jj'Tin to  jxa  order.  %!f  the 
proposed  pnce  of  a  aStalogyrern  ^^s  det 
on  the  basis  4f  ass^iment  CTkj^e  Gc^emment  xS 
a  particular  ciistom^Lclass.  Idemlj^vthe  customer 
class  and  st|te  the^Wsons  for  selectj>^<||gt 
customer  cl|ss.  To  jul^|^  a  catalog  pnc 
•xempbon  fo^  the  Govemmffi^jtem.  the  da^glog 
item 


iplete    explanation    if    the    price 
ipt  the  lowest  price  at  which  a  sale 
I'any  customer  during  the  period  for 
fsimilar  items. 


tem  musf^^tfie  same' 
is      de^i?&l^at     FAR' 
'lh«r>s.  a  state n^^f  must 
]   the   tt^hnicat  diffe^kcss 
price     an^^s,     how 
•d  trorr^  the  cStolog  price. 

l»o''*'p^nod  4or  block  r  9  sales 
his  penwi^shoatCinclude  ^e  most 
quarteri^^i^  logger  period  for 
^sta  are  reascJ^ti^b^  available  and 
bade  9nly  far  enough  tgrprovide  a 
total  penod  nepresentarbye  of  averawf  sales.  You 
may  also  ittach  sale«.v  data  |^r  a  pnor 
representativ*  period  if  forVapy.'reason  recent 
sales  are  abnormal  and  the  prior  period  is 
sufficient ,   repent  to   support  the  proposed  price 


\ Attach     a 

|)taposed  is^ 

was 

the  sa> 

Item  12.^^arket  price  exemption  criteria  appear 

FAR  l5.804-3(d)(2).  The  nature  of  this  market 

sni)^    be    described.   To   justify   a   market-price 

exeJItition,  the  item  or  service  being  purchased 

be  the  same  as  or  similar  to  the  market 

cd  item  or  service.  Similar  item  is  defined  in 
FAR  15.804-3(c).  For  similar  items,  a  statement 
must  be  attached  identifying  the  specific 
differences  and  explaining,  by  price  analysis  of 
the   differences  (see   FAR    15.804-3(f)),  how  the 


proposed  price  is  derived  from  the  triarket  price. 
Item  13.  Identify  the  law  or  regulation 
establishing  the  price  offered.  If  the  price  is 
controlled  under  law  by  periodic  rulings,  reviews 
or  similar  actions  of  a  governmental  body,  attach 
a  copy  of  the  controlling  document  unless  it  was 
previously  submitted  to  the  contracting  office. 
Item  14.  Insert  the  name  and  title  of  the  person 
authorized  by  the  offeror  to  sign  this  form. 
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REQUEST  FOR  EXEMPTION  FROM  SUBMISSION  OF 
CERTIFIED  COST  OR  PRICING  DATA  -  CONTINUATION 

(See  reverse  for  instructions.) 


i.  ^OLIOiAilON  NoMtJlR 


0MB  NO     9OO0-O013 
E)ipir«»:        03/31/96 


3.  IT£M  OF  SUPPLIES  AND/ OR  StRVtCES  TO  BE  (-URNISMEO 


.^-^V- 


4   0(V1S«ONlSI  AND  LOCATIONISI  WHERE  WORK  IS  TO  BE  PERK>RMEO 


s.  QUANT  mr 


^ 


8,  TOTAL  AMOUMT  PflOPOSCO  KMI  ITEM 

$ 


SECTION  I  -  CATALOG  PRICE  'Sa«  instnjcOont.1v.  "»ms  7  thru  n  on  r0v\ 


^V  SECTtON  m  -  LAW  lH  R EoULATtON   S«e  ir.s:.-.'CtJC^-'.  'o.-  Itam   13  on  reverse  I 
13.  lOEWIFY  THE  U^Mf  REGULATI0r?tejAB.j«»4;  THE  PRICt  0«Il"£D 

"5^  *»-S 


V    ^ 


\... ,/ 


AUTMORIZED  FOR  LOCAL  REPHOCXKTiON 
Pr»nou«  Million  u  nol  uSAbl* 


STANDARD  FORM  141 ZA     '"tv  i 

Ptmobm  b«  CSA 

FAR  148  CfBl  S3  2  :  S-Jicl 


JMI 
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Instructior^s  to  Offerors  Submining  Continuation  Sheets  for  a  Requestjor  Exemption  from 

Submission  of  Certified  Cost  or  Pncing  Data 


Th»  Offeror  shall  submit  th«  SF  141 2A 
Continuaton  Sheet  in  accordance  with  the 
requirements  of  FAR  1  5.804-3(e)(1)  for  additional 
items  that  do  not  fit  on  a  single  SF  1412.  Attach 

information  described  below  to  the 
Items  7  through 

are  proposing  a  catalog  price. 
Complete  Section  11,  Item  1 2.  if  you  are  proposing 
a  market  pnc*.  Complete  Section  III.  Item  13.  if 
you  are  proaosing  a  price  set  by  law  of 
regulation. 

Itema    2.    4 
information 


all  supporting 

SF    141 2A.  Complete  Section 

11.     if     you 


"iaen 
)r)*vh 


5    &    6.    Self-explanatory 

itified 


Provide 
the  applicable  block  for 
each  item  for  (which  an  exemption  is  requested. 
Item  7.  Attaci)  a  copy  of  or  identify  the  catalog 
and  Its  date,  or  the  appropriate  pages  for  the 
offered  items,  or  a  statement  that  the  catalog  is 
on  file  in  the  puying  office  to  which  this  proposal 
is  being  madei 

Additional     ln|fomnation.     Provide     the 
additional    inTI  irmation    in   lterr»s»7   -^ 
catalog  item  v/ith  the  highest  total  p 
for  the  total    quantity  and  for  each 
with  a  total  poposed  price  exceeding 
or    for    additisnal    items    as    requested 
contracting  ofiicer.  ^^^ 

Item  7.  Established  catalog  price  and  established 
discount  factfcr  are  definM|pBB§^^15.804-3( 
Provide   a   co  )y   or  desc^Be   all   c^Kit  discount 
policies  and  (nee  lists ^ 

applicable     to     each  ^ass     c||^^stome%    Show 
rebates,       dijcountiT    app^cabl^Wto 
quantities     or     curmilativo     cfciers.^nd     vo 
discounts     ap  plici|j^    to     theS.Cjp'V.bination     of 
supplias     or     servicel^nto     one     order 
proposed  pnc»  of  a  cata^[Litem  was  d«erm 
on  the  basis    )f  assignmenta^)^e  Govern 
a  particular  c  jsl&mar  class,  idef^ltv  the  cu 


representative  peobH^*  If  for  any  reason  r*c*nt 
sales  are  abnorrnal  aad  the  prior  period  is 
sufficiently  receht  to  syjjporl  the  proposed  price 
for  the  Government  item.  In  the  laner  case,  you 
must  expl^.  by  price  analysis  only,  how  the 
proposed  gnc»  is  .derived  from  the  sales  made  at 
catalog  l^^a  fo^Mkprior  period.  . 
Item  9.  (ani||^fy  the'iqvDunt  of  all  sales  of  the 
itsm  at  catalog  prid*ijOr  at  an  established 
^from  the  catalog  pflii*^to  the  general 
,  Befined  in  FAR  15.80*^(ff)  that  were 
?ng  the  period  identified  in  D^k  8^  See 


cat 

discouT 
publi 

•  wade  -^  ..,  -■-  , -^_^ 

FAR  Wf?.804-3(<JK'')  1^  YOU  want  sales  by  affiliates 
to  be^|psid*r*<f.  W^ldentify  the  total  amount  of 
sales  oftffW^talog  i|»m  to  all  customers, 

nsert  th^^ollowing  information  on  sales 
recent  regular  quarterty  or 
longer^lttiod  for  whifl^ales  data  are  available; 
On  line  a/^tert  inforrnS^a  on  the  lowest  price 
at  which  sale^^lho  offereajtem  were  made  to 
any    customer    dufl^i^^  the  ^riod.    regardless    of 


class    a 
custo 
exemj*!on 
iterrjAnd 
sirifftai 
1^»D4-3(   , 
be  an^ed 
and     exctaw; 
proposed  prt 

Item 8_ 

intorrtiJ!;on 
recent    regi; 
which    sales 


of»^j 


asons    for^^^tecting    thatv»^ 
To    l9»^fY     a     catS^    price 
Govemmtfai  item,  th 
d  item  mu?^be  the  sam 
itwrp*     is      defF»|«d      at      FAR 
.    _jmilar  ittems,  a  sta»rn»fM  must 
identifying  th'e^-^chnical  ftifferencss 
ng,     by    '^tK»     jfitBlysis.   .>iow     •^- 
vedft 


*  fc  IS  deri-. 


the 
catalog  price 

skies''    &e.'.cd     fc/'    bicciif'   9      sa(»s 

"hiS  periQdL_shc'.iid  mc;^a  the  most 

Ijr     quarterfyt'or    io.io(Br     period     for 

data    are    reas»f»ablif  available    and 


should  extend  back  only  far  enough  to  provide  a 


total   penod 
may      also 


epresentative  of  average  sales.  You 
anach      sales      data      for      a      pnor 


■"■^^S^MiirvdtY.  ^ 

insert  the  lowest  price  at  which  any 
of  ^'Iftfcj^Qfferad     item     were     made     at 
[Table  quanflll^to  any  customer. 

the  apposed  price  of  the  catalog 

id  on  the  basis  of  assignment 

ent  to  a  particular  customer  class, 

est    price    at    which    sales    of    the 

fere  made  at  comparable  quantities 

r  in  that  class.  Attach  a  complete 

It    the    price    proposed    is    not    the 

owest  pi^ce  at  which  a   sale  was  made  to  any 

tomer    during    the    period    for    the    same    or 

r  items. 
,  12.  Maricet  price  exemption  criteria  appear 
_  ■STri5,804-3(d)(2).  The  nature  of  this  market 
should  be  descnbed.  To  justify  a  market-price 
exemption,  the  item  or  service  being  purchased 
must  be  the  same  as  or  similar  to  the  market 
price  item  or  service.  'Similar  item*  is  defined  in 
FAR  15.804-3(c),  For  similar  items,  a  statement 
must  be  attached  identifying  the  specific 
differences  and  explaining,  by  price  analysis  of 
the  differe.nces  (see  FAR  1 5.804-3.'f)),  how  the 
proposed  price  is  derived  from  the  market  price. 
Item  13.  Identify  the  law  or  regulation 
establisnmg  the  pnce  offered.  If  the  price  is 
controlled  under  law  by  periodic  rulings,  reviews 
or  similar  actions  of  a  governmental  body,  attach 
a  copy  of  the  controlling  document  unless  it  was 
previously  submitted  to  the  contracting  office. 
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PROPOSAL  COVER  SHEET 
(Cost  or  Pricing  Data  Not  Required} 


1.  SOLlCITATION/CONTRACT.MOOIf^lCATION  NO. 


0M8N0.:    9000-0013 
Expires: 


%OiMt»%.  gactwnng  «nd  m—Hwig  9m  d*t«  w>d<d.  and  compMtmg  i 
•tha'  ••p*cf  ol  1t««  I'wdlirtliHi  e4  v\fann«tiav\.  frtc^udv^g  M^9*«t>an«  fc 
WMftngton.  00  I0406.  and  lo  tfw  Ottwa  of  Uanagwnant  and  Budeat. 


I9«  4  houra  par  raaponM.  inctudns  tha  Qma  far  raMawmg  >wnjctK>rM.  aaw««rin(  axMWtg  data 
vfwng  Ow  cottactjan  of  mforrnatMsn.  ft«nd  covrvrwna  ragardng  triM  buftfan  a«l«na(a  m  «iv 
Itaa  bkxdan.  to  Ota  fAR  SaoaWtK.  tVRSl.  Orf>aa  o<  (-aaiit  nni|i»aitn»>  ^Mcr  OSA 
fWducbon  Pnaoct  IMOO-00131,  Waahin«u>n.  CX:  20603. 


2.  NAME  AND  AOOACSS  Of  0FF£M3R  /* 


I  iJfCtHtmi 


5   TYPE  or  CONTHACT  lOfeV 

BFf»>      n  cpfr       n  cpiF 
rW [_J  OTHEB  tSotrffvl 

7.  PLACElSl  ANO  PERIOOISI  OF  PERFORMANCE 


D 


CPAF 


XA.  NAME  ANO  TITLE  OF  OFFEFK}R  S  PWWT  OF 

CONTACT  '  ^r. 


3&  TELEPHONE  NO. 


4.^|»PE  OF  CONTRACT  ACTION    Check! 


A       NEW  CI 


ag2t 


CT 


a.      CHANGE  B^Bj 


A.  CI 


C     PRICE  REVISION 

IjCOSJERMINATION 

"^  6.  PROPOSED  c'0ST'i^<tatfl=Cy 


0       LTTTtR  CONTRACT 


E      UNPRICED  ORDER 


F.     OTVILR  ISpaoffl 


/ 


¥ — W 


&  PROflT/FEE 


«^ 


TOTAL 


'Ut, 


8  Lit  and  rafaranca  ttta  idantification.  quantrrv  and  total  pnca  proooaad  lor  aach  contract  hn^ 


rf  naeas&ary     Ut*  sama  h—d*ngti 


A    LINE  ITEM  NO 


B    IDENTIFICATION 


TOTAL  PRICE     E.  (PROP!  REF.  (P 


9.  PROVIDE  NAME,  ADDRESS    AND  TELCPH' 


A.  CONTFIACT  ADMINISTRATION  OFFICE 


10,    WILL  YOU  REQUIRE  THE  USE  OF  AN 
PERFORMANCE  OF  THIS  WORK?    itf: 


D  YES  D    NO 


12,  HAVE  ''Jl'  BEEN  A-/v*MDtD  ANY  CON 
SAME  OR  SIMILAR  ITEMS  WITHIN  THE 
Hemlit,  Ci^itomct'.tl  and  conlfi 


D 


YES 


z 


tn  trmel^jiumb 


:wNTi 

nioftiK 


OLLOWING  (If  ayailabel 


.iRE  GOVERNMENT 
TRACTFlNANClNG  TO 
FORM  THIS  PROPOSED 
^RACT»   lit  •Yet.  •  corrvlert  Hem 
,See  fAR  Parr  321 

Uno 


1 1  a.  TYPE  OF  FINANCING  /CAacn  one/ 


□  ADVANCE    n  PROGRESS 
PAYMENT     LJ   PAYMENTS 

I      I   GUARANTEED  LOANS 


,  PROPOSAL  CONSISTENT  WITH  YOUR  ESTASl  ShED  ESTIMATING  AND 
COUNTING  PRACTICES  AND  PROCEDURES  ANO  FAR  PART  31,  COST 
H1NCIPLES7   III  'No- ajpiinl 


n 


NO 


^A.  cqBT  ACC^NTINS  STANDARDS*fiPARD  (CASBl  DATA  (Public  Law  91 -379  as  amended  and fAi^  PART  301 


WILL  THIS  COIJVraCT  ACTION^  SUBJECT  TO  CASB  REGULATIONS'    III 
'No. '  tMptmn  tr^HgpotsU  •■i-.  ^. 


YES 


HAVE  YOU  SoBMiT-fED  A  CAS8  Disclosure  statement  iCASB  OS-lor  2i7  ;* 
'Yea. '  apec.<V  •"  P'oposa/  ife  oIlKt  is  w/«cA  tubmnre  wM  it  aefrmnM  tp  b» 
aa*vu»iel 


Diis D 


NO 


HAv'E  vou  BEEN  NOYIV.EO-TKa:  vCu  APE 
WITH  YOuR  DISCLOSURE  STATEMENT  OR  COS 
III  'yet.  '  9jplm*n  tn  propoxm/l 


IN  NONCOMPLIANCE 
UN  "IN&  STANDARDS^ 


YES 


NO 


n 


IS  ANY  ASPECT  OF  THIS  PROPOSAL    NCONSISTENT  V.ITH  YOUR  DISCLOSED 
PP,ACT1CES  OR  APPLICABLE  COST  ACCOUNTWG  STANDARS7    10  'Yn.  '  maplam 

in  pioQoimr, 


VFS 


n- 


Thu  proDOtal  it  fubmited  in  rasponse  to  me'toiicitjtio^.  contract,  f^odilicstion,  •fc    "•  Item  1.    By  submitting  tn  «  propos*!,  ir.a  oH»»of.  if  tplactpd  fo- 
■  discussions,  grants  the  cctracling  otdcer  or  a(»-«uth»i2ed  'epreseri»ti»o  the  ric-r  !j  e«amine.  at  an'^  time  before  award,  any  uf  those  boots,  records 
documents,  or  other  records  dKectiy  pertinent  to  the  information  requested  or  suor-.  :;ed     See  instrL.ctions  at  Table  1S-3. 


IS    NAME  AND  TITLE  ,Tiptl 


16    NAME  Of  fiRM 


17    SIGNATURE 


18   DAU  OF  SUBMISSION 


STANDARD  FORM  14XX  iREV  » 

Praicnoad  by  CSA     FAR  148  CFRl  S3  21S-2lal 


ir-K  Doc,  ()")-!  2  liii'i!  l-.^>-'(.l:  ;J:4n  .ijiil 
BILLING  CODE  6820-34 -C 


^  ^  ^ 

£         ^  ** 

I 

^^ I 

mmr-  ^  ^a 

tm  wm  ^ 

IB  «■  ■■ 

■■^  ■■  .^» 

^   L    J 

r      s       i 
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January  6,  1995 


Part  IV 

Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 

48  CFR  Ch.  1 

Federal  Acquisition  Regulation;  Small 
Business;  Proposed  Rule 
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DEPARTM  -NT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chtpter  1 
[FAR  Case  44-780] 

RIN  900O-Afe37 

Federal  Acquisition  Regulation;  Small 
Business 


Se-v 


i  )epartment  of  Defense  (DOD), 
ices  Administration  (GSA). 
NatioiJal  Aeronautics  and  Space 
i  tion  (NASA), 
c  posed  rule. 


AGENCIES: 
General 
and 
Administr 

action:  Pn 


t(i 
ilini  ig 


summary: 
pursuant 
Stream 
103-355  (dli 
Acquisition 
considerin ; 
Acquisitio  1 
of  changes 
4004. 7101 
This  regul 
Office  of 
review  un*er 
dated  Sept  ember 
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SUPPLEMENTARY  INFORMATION: 
A.  Background 

The  Federal  Acquisition  Streamlining 
Act  of  1994.  Pub.  L.  103-355  (the  Act), 
provides  authorities  that  streamline  the 
acquisition  process  and  minimize 
burdensome  govenmient-unique 
requirements.  Major  changes  that  can  be 
expected  in  the  acquisition  process  as  a 
result  of  the  Act's  implementation 
include  changes  in  the  areas  of 
Commercial  Item  Acquisitioji. 
Simplified  Acquisition  Procedures,  the 
Truth  in  Negotiations  Act.  and 
introduction  of  the  Federal  Acquisition 
Computer  Network.  In  order  to 
promptly  achieve  the  benefits  of  the 
provisions  of  the  Act,  the  Government  is 
issuing  implementing  regulations  on  an 
e.xpedited  basis.  We  believe  prompt 
publication  of  proposed  rules  provides 
the  public  the  opportunity  to  participate 
more  fully  in  the  process  of  developing 
regulations. 

This  notice  announces  FAR  revisions 
developed  under  FAR  case  94-780.  The 
following  sections  of  the  Federal 
Acquisition  Streamlining  Act  are 
implemented  bv  this  proposed  rule: 

a.  Section  4004.  Small  Business 
Reservation,  amends  section  15(j)  of  the 
Small  Business  Act  to  reserve  each 
contract  for  the  purchase  of  goods  or 
services  that  have  an  anticipated  value 
greater  than  $2,500.  but  not  greater  than 
SIOO.OOO.  for  exclusive  small  business 
participation  unless  the  contracting 
officer  is  unable  to  obtain  offers  from 
two  or  more  small  businesses  that  are 
competitive  with  market  price,  quality 
and  delivery. 

b.  Sectiori  7101.  Repeal  of  Certain 
Requirements,  paragraph  (a)  deletes 
sections  15(e)  and  (f)  from  the  Small 
Business  Act.  These  sections  established 
the  priority  for  the  award  of  contracts 
and  subcontracts  in  canying  out  the  set- 
aside  programs. 

c.  Section  7102.  Contracting  Program 
for  Certain  Small  Business  Concerns 
(not  applicable  to  DOD.  NASA,  and  the 
Coast  Guard),  amends  Section  15(g)(1) 
of  the  Small  Business  Act  to  pennil  the 
Head  of  an  Agency  to  enter  into 
competition  using  less  than  full  and 
open  competition  by  restricting 
competition  to  small  disadvantaged 
businesses  (SDB's)  or  by  using  a  price 
evaluation  preference  of  up  to  10 
percent  when  evaluating  SDB  offers 
received  as  a  result  of  an  unrestricted 
solicitation. 

d.  Section  7106.  Procurement  Goals 
for  Small  Business  Concerns  Owned  by 
Women,  establishes  a  Govemmentwide 
goal  for  participation  by  women-owned 
small  business  concerns  in  prime 
contracts  and  subcontracts  and  revises 


sections  8  and  15  of  the  Small  Business 
Act  to  accommodate  the  goal. 

Public  Meeting 

The  FAR  Council  is  interested  in  an 
exchange  of  ideas  and  opinions  with 
respect  to  the  regulatory 
implementation  of  the  Act.  For  that 
reason,  the  FAR  Council  is  conducting 
a  series  of  public  meetings.  The  public 
is  encouraged  to  furnish  its  views:  the 
FAR  Council  anticipates  that  public 
comments  will  be  very  helpful  in 
formulating  final  rules. 

A  public  meeting  will  be  held  on 
Februarv'  3,  1995.  to  enable  the  public 
to  present  its  views  on  this  rule.  This 
rule  will  only  be  discussed  at  die  public 
meeting  session.  Any  subsequent  public 
meetings  will  be  devoted  to  other 
revisions  to  the  FAR. 

Persons  or  organizations  wishing  to 
make  presentations  will  be  allowed  10 
minutes  each  to  present  their  views, 
provided  they  notify  the  FAR  Secretariat 
at  (202)  501-4755.  Written  statements 
for  presentation  should  be  submitted  to 
the  FAR  Secretariat  by  Januarv-  31. 1995. 
Persons  or  organizations  with  similar 
positions  are  encouraged  to  select  a 
common  spokesman  for  presentation  of 
their  views.  This  meeting,  in 
conjunction  with  the  Federal  Register 
notice  soliciting  public  comments  on 
the  rale,  will  be  the  only  opportunity  for 
the  public  to  present  its  views. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  contains  a  number 
of  amendrnents  that  will  have  a 
beneficial  effect  on  a  substantial  number 
of  small  entities  within  the  meaning  of 
the  Regulatorv-  Flexibility  Act.  5  U.S.C. 
601.  et  seq.:  e.g..  the  rule  provides  for 
the  targeting  for  procurements  to  small 
disadvantaged  businesses  through  small 
disadvantaged  business  set-asides  and 
an  evaluation  preference  in  unrestricted 
procurements;  puts  women-owned 
small  businesses  on  an  equal  footing 
with  small  disadvantaged  businesses  in 
subcontracting  plan  requirements; 
automatically  sets  aside  acquisitions 
greater  than  S2.500  but  not  greater  than 
SIOO.OOO  for  small  business;  and 
simplifies  and  clarifies  the  small 
business  representations.  Since  the  rule 
is  considered  significantly  beneficial  to 
small  entities,  an  Initial  Regulator}- 
Flexibility  Analysis  has  not  been 
performed.  Comments  from  small 
entities  concerning  the  affected  FAR 
subpart  will  be  considered  in 
accordance  widi  5  U.S.C.  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  should  cite  5  U.S.C.  601. 
et  seq.  (FAR  case  94-780.  Small 
Busimss  (Pub.  L.  103-355.  Federal 


Acquisition  Streamlining  Act  of  1994)), 
in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction-Act  does 
apply  because  the  proposed  changes  to 
the  Far  affect  recordkeeping  and 
information  collection  requirements,  or. 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  etseq.  Requests  for 
approval  of  revised  clearances  9000- 
0006  and  9000-0007  have  been 
submitted  to  OMB  under  separate  cover. 

List  of  Subjects  in  49  CFR  Chapter  1 

Government  procurement. 

Dated:  December  27, 1994. 
Cap«.  Barry  C«ben, 
SC,  I  'SN.  Profect  Monagfrfor  the 
Implementation  of  the  Federal  Acquisition 
Streamlining  Act  of  1994. 

Therefore,  it  is  proposed  that  48  CFR 
Chapter  1  be  amended  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
Chapter  1  continues  to  read  as  follows: 

Authority:  40  U.S.C  486(t:);  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 

PART  4— ADMINISTRATIVE  MATTERS 

2.  Section  4.602  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

4.602  Federat  Procurement  Data  System. 

(a)  •   •   • 

(2)  a  means  of  nwasuring  and 
assessing  the  impart  of  Federal 
contracting  on  the  Nation's  et;onomy 
and  the  extent  to  whi<:h  small,  small 
disadvantaged  and  women-owned  small 
business  concerns  are  .sharing  in  Federal 
contracts;  and 
*        •        »        •        • 

3.  Section  4.603  is  added  to  read  as 
follows: 

4.603  Solicitation  provision. 

The  contrarting  officer  shall  insert  the 
provision  at  52.204-00,  Women-Owned 
Business,  in  at)  solicitations  exceeding 
the  simplified  atx^uisition  threshold  in 
part  13  when  the  contract  is  to  be 
performed  inside  the  United  States,  its 
territories  or  possessions.  Puerto  Rico, 
the  Trust  Territory  of  the  Pacific  Islands, 
or  the  District  of  Columbia. 

PART  5— PUBUCIZING  CONTRACT 
ACTIONS 

5.002    [Amended] 

4.  Section  5.002  is  amended  in 
paragraph  (c)  by  removing  "labor 
surplus  area"  and  inserting  in  its  place 
"women-owned  small  business". 


5.  Section  5.207  is  amended  in 
paragraph  (c)(2)(xii)  by  removing  "labor 
surplus  area  concerns"  and  inserting  in 
its  place  "small  disadvantaged 
businesses";  and  by  reprising  paragraph 
(d)  to  read  as  follows: 

5.207    Preparation  and  transmittal  of 
synopses. 

•         •••*• 

(d)  Set-asides.  When  the  proposed 
acquisition  provides  for  a  total  or  partial 
small  business  set-aside  or  small 
disadvantaged  business  set  aside,  the 
appropriate  CBD-Numbered  Note  will  be 
cited. 


5.404-1    [Amended] 

6.  Se<;tion  5.404-1  is  amended  in 
paragraph  (b)(6)(ii)  by  removing  "LSA" 
and  inserting  in  its  place  "small 
disadvantaged  business". 

7.  Section  5..503  is  amended  by 
revising  the  second  sentence  of 
paragraph  (a)  to  read  as  follows: 

5.503    Procedures. 

(a)*    *    *  Contracting  officers  shall 
give  small,  small  disadvantaged  and 
women-owned  small  business  concerns 
maximum  opportunity  to  participate  in 
these  acquisitions. 


PART  6— COMPETmON 
REQUIREMENTS 

8.  Section  6.203  is  revi.sed  to  read  as 
follows: 

6.203    Set-asides  for  sman  and  smail 
disadvantaged  tnisiness  concerns. 

(a)  To  fulfill  the  statutory 
requirements  relating  to  small  and  small 
disadvantaged  business  toncerns, 
i:ontracting  officers  may  .set  a.sjde 
.solicitations  to  allow  only  such  business 
i»ni:ems  to  t:ompete.  This  includes 
contract  actions  conducted  under  ll?e 
Small  Busine.ss  Innovation  ReseanJi 
Program  established  under  Pub.  L.  97- 
219. 

(b)  No  separate  justification  or 
determination  and  findings  is  rf»quired 
under  this  part  to  set  aside  a  i:ontrari 
action  for  small  or  small  disadvantaged 
business  (xxicenis. 

(c)  Subpart  19.5  prescribes  policies 
and  procedures  that  shall  be  followed 
with  respect  to  set-asides. 

PART  7— ACQUISn"ION  PLANNING 

9.  .Sec.Hon  7.105  is  amended  by 
revising  the  third  sentence  of  paragraph 
(b)(1)  to  read  as  follows: 


7.105 
plans. 


Contents  o(  writlen  acquisition 


(b)*  *  * 

(1)*   •   •  Include  consideration  of 
small  business  and  small  disadvantaged 
business  concerns  (see  part  19).  •   *   • 


PART  8— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

10.  Section  8.404  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)  to  read  as  follows: 

8.404    Using  scttMkites. 

(a)*   •    *  When  placing  orders  under 
a  Federal  Supply  ;k;hedule.  ordering 
activities  need  not  seek  further 
competition,  synopsize  the  requirement, 
make  a  .separate  determination  of  fair 
and  reasonable  pricing,  or  cx>nsider  set- 
asides  in  arxordance  with  19.503. 


PART  9— CONTRACTOR 
QUALIFICATIONS 

11.  Section  9.104-3  is  amended  by 
revising  the  last  sentence  of  paragraph 
({,)  to  read  as  follows: 

9.104-3    Application  of  standards. 
•         «         •         •         > 

(c)*    •    * 

If  the  pending  contract  requires  a 
subcontracting  plan  pursuant  to  Subpart 
19.7,  Sulicontratting  with  Small,  Small 
Disadvantaged  and  Women-Ownud 
Small  Business  Concerns,  the 
contracting  officer  shall  also  consider 
the  prospective  contractor's  compliance 
with  subcontracting  plans  luider  aasnt 
conlrnct.s. 


PART  14— SEALED  BIDDING 

14.20&-t    [Amended] 

!2.  SiuJion  14.205-4  is  amended  in 
the  fourth  scnteiu:e  of  paragraph  (b)  by 
inserting  after  the  word  "small"  the 
phrase  ',  small  disadvantaged  and 
women-owned  small";  and  removing 
"and  !al»or  surplus  areas  (see  20.1t)4(e) 
and  (f))  ■;  and  in  the  last  senlente  of 
(b)(:<)  by  renioving  "parts  19  and  20" 
and  inserting  in  its  place  "part  19". 

i:i.  Seitioii  14.206  is  revii«ed  to  read 
as  follows: 

14.206    Small  business  and  smsll 
disadvantaged  bu$i»ess  sel-asides. 
(See  part  19.) 

14.407-6    [Amended] 

14.  Section  14.407-6  is  amended  by 
removing  paragraph  [a)(3)  anu 
redesignating  (a)(4)  as  ia)|3). 

14.502    [Amende^ 

l.*).  Section  14.502fbM3)  is  amended 
by  removing  the  text  following  the  word 


2304 


Federal  Register  /  Vol.  60,  No.  4  /  Friday.  January  6,  1995  /  Proposed  Rules 


Federal  Regi.ster  /  Vol.  60.  No.  4  /  Friday.  January  6,  1995  /  Proposed  Rules 


2305 


"business"  ai  id  inserting  in  its  place  "or 
total  small  di  ;advantaged  business  set- 
aside  (see  19.P03-2  and  19.503-3). 

PART  15— CbNTRACTING  BY 
NEGOTIATldN 

15.705    [Ameided] 

16.  Section  15.705  is  amended  in 
paragraph  (b,  by  removing  "business 
and  labor  surplus  area"  and  inserting  in 
its  place  ",  snail  disadvantaged  and 
women-owned  small  business". 


15.706    [Amended] 

17.  Section 
paragraph  (d 
surplus  area' 
"vvomen-ow 


n  ed 


[An  tended] 


15.905-1 

18.  Section 
the  first  sentence 
inserting  aft 
the  phrase  " 
businesses," 
"labor  surpi 


15.905-1  is  amended  in 

of  paragraph  (c)  by 
the  word  "individuals."^ 
vi'omen-owned  small 

and  removing  the  phrase 
Us  areas,"'. 


ter 


15.1001     [Anvinded] 


19.  Sect  i  or 
paragraph  (b 

a.  insertinj 
first  place  it 
disadvantageld 


15.1001  is  amended  in 
(2)  by 

after  the  word  "small"'  the 
I  )ccurs  the  phrase  "or  small 


b.  remov 
and  inserting 
based  on  an 
(subpart  19.1 

c.  in  (b)(2) 
word  "size 
disadvan 


n^  the  comma  after  "19.5)'" 
the  phrase  "or  an  award 

I  [valuation  preference 
1)."  in  its  place;  and 
ii)  by  inserting  after  the 
he  phrase  "or  small 
business". 


16.103    [Ameided] 

20.  Sectior 
paragraph  (d 
"or  labor  surb 


16.505    [Amehded] 

21.  Sectior 
paragraphs 
removing  th( 
area"". 


JMI 


17.104-1 
22.  Section 

a.  in  paragra 
phrase  "lab 
inserting  in  i 
disadvan 

b.  in 
phrase  "or 

c.  in  pari 
"(Partial  la 
are  only  au 
this  time. 


30  r 
its 
itag<  d 
paraj^  ra 
hbor 
ag  raph 
3bi»r 


Jtli 


15.706  is  amended  in 
(4)  by  removing  "labor 
and  inserting  in  its  place 
small  business". 


itag€  d 


PART  16— TrPES  OF  CONTRACTS 


16.103  is  amended  in 
(3)  by  removing  the  words 
'us  area  concerns"". 


16.505  is  amended  in 

and  (d)(5)(ii)  by 
phrase  "or  labor  surplus 


('i)(4) 


PART  17— SPECIAL  CONTRACTING 
METHODS 


[Anended] 


17.104-1  is  amended — 
ph  (a)  by  removing  the 
surplus  area  "  and 
place  "small 
business": 

ph  (b)  by  removing  the 
surplus  area";  and 
(b)(2)  by  removing 
surplus  area  set-asides 
orized  for  DOD  activities  at 


PART  19— SMALL  BUSINESS 
PROGRAMS 

23.  The  title  of  Part  19  is  revised  to 
read  as  set  forth  above. 

24.  Section  19.000  is  amended  in 
paragraph  (a)(3)  by  inserting  after  the 
word  "small"  the  phrase  "and  small 
dLsadvantaged";  in  (a)(6)  by  removing 
the  word  "and";  in  (a)(7)  by  removing 
the  period  at  the  end  of  the  sentence 
and  replacing  it  with  ";  and"';  and  by 
adding  (a)(8)  to  read  as  follows; 

19.000  Scope  of  part. 

(a)*  •  * 

(8)  The  evaluation  preference  for 
small  disadvantaged  business  concerns. 

•        *        •        •        * 

25.  Section  19.001  is  amended  by — 

a.  adding,  in  alphabetical  order,  the 
definitions  Labor  surplus  area.  Labor 
surplus  area  concern.  Set-aside,  and 
Women-owned  small  business  concern: 
and 

b.  revising  the  definition  Small 
disadvantaged  business  concern  to  read 
as  follows: 

19.001  Definitions. 

***** 

Labor  surplus  area  means  a 
geographical  area  identified  by  the 
Department  of  Labor  in  accordance  with 
20  CFR  part  654,  subpart  A,  as  an  area 
of  concentrated  unemployment  or 
underemployment  or  an  area  of  labor 
surplus. 

Labor  surplus  area  concern  means  a 
concern  that  together  with  its  first-tier 
subcontractors  will  perform 
substantially  in  labor  surplus  areas. 
Performance  is  substantially  in  labor 
surplus  areas  if  the  costs  incurred  under 
the  contract  on  account  of 
manufacturing,  production,  or 
performance  of  appropriate  services  in 
labor  surplus  areas  exceed  50  percent  of 
the  contract  price. 
***** 

Set-aside  means  an  acquisition 
procedure  under  which  competition  is 
limited  exclusively  to  small  business  or 
small  disadvantaged  business  concerns. 

***** 

Small  disadvantaged  business 
concern  means  a  small  business  concern 
that  is  at  least  51  percent 
unconditionally  owned  by  one  or  morti 
individuals  who  are  both  socially  and 
economically  disadvantaged,  or  a 
publicly  owned  business  that  has  at 
least  51  percent  of  its  stock 
unconditionally  owned  by  one  or  more 
socially  and  economically 
disadvantaged  individuals  and  that  has 
its  management  and  daily  business 
controlled  by  one  or  more  such 
individuals.  This  term  also  means  n 


small  business  concern  that  is  at  least  51 
percent  unconditionally  owned  by  an 
economically  disadvantaged  Indian 
tribe  or  Native  Hawaiian  Organization, 
or  a  publicly  owned  business  that  has  at 
least  51  percent  of  its  stock 
unconditionally  owned  by  one  ofthe.se 
entities,  that  has  its  management  and 
daily  business  controlled  by  members  of 
an  economically  disadvantaged  Indian 
tribe  or  Native  Hawaiian  Organization, 
and  that  meets  the  requirements  of  13 
CFR  part  124.  The  definition  of  small 
disadvantaged  business  concern  is 
different  for  DOD,  NASA  and  Coast 
Guard;  see  agency  regulations. 

(a)  Socially  disadvantaged  individuals 
means  individuals  who  have  been 
subjected  to  racial  or  ethnic  prejudice  or 
cultural  bias  because  of  their  identity  as 
a  member  of  a  group  without  regard  to 
their  qualities  as  individuals. 
Individuals  who  certif)'  that  they  are 
members  of  named  groups  (Black 
Americans,  Hispanic  Americans,  Native 
Americans,  Asian-Pacific  Americans, 
Subcontinent-Asian  Americans)  are  to 
be  considered  socially  and  economically 
disadvantaged. 

(1)  Subcontinent  Asian  Americans 
means  United  States  citizens  whose 
origins  are  in  India,  Pakistan, 
Bangladesh,  Sri  Lanka,  Bhutan,  or 
Nepal. 

(2)  Asian  Pacific  Americans  means 
United  States  citizens  whose  origins  are 
in  Japan,  China,  the  Philippines, 
Vietnam,  Korea,  Samoa,  Guam,  the  U.S. 
Trust  Territory  of  the  Pacific  Islands 
(Republic  of  Palau),  the  Northern 
Mariana  Islands,  Laos,  Kampuchea 
(Cambodia),  Taiwan,  Burma,  Thailand, 
Malaysia,  Indonesia,  Singapore,  Brunei, 
Republic  of  the  Marshall  Islands,  or  the 
Federated  States  of  Micronesia. 

(3)  Native  Americans  means 
American  Indians,  Eskimos,  Aleuts,  and 
Native  Hawaiians. 

(b)  Economically  disadvantaged 
individual  is  defined  as  a  socially 
disadvantaged  individual  whose  ability 
to  compete  in  the  free  enterprise  system 
is  impaired  due  to  diminished 
opportunities  to  obtain  capital  and 
credit  as  compared  to  others  in  the  .same 
line  of  business  who  are  not  socially 
disadvantaged  (see  13  CFR  part  124). 

(c)  Native  Hawaiian  Organization 
means  any  community  service 
organization  serving  Native  Hawaiians 
in,  and  chartered  as  a  not-for-profit 
organization  by,  the  State  of  Hawaii, 
which  is  controlled  by  Native 
Hawaiians,  and  whose  business 
activities  will  principally  benefit  such 
Native  Hawaiians. 

(d)  Indian  tribe  means  any  Indian 
tribe,  band,  nation,  or  other  organiztsd 
group  Of  community  of  Indians. 


including  any  Alaska  Native 
Corporation  as  defined  in  13  CFR 
124.100  which  is  recognized  as  eligible 
for  the  special  programs  and  services 
provided  by  the  U.S.  to  Indians  because 
of  their  status  as  Indians,  or  which  is 
recognized  as  such  by  the  State  in 
which  such  tribe,  band,  nation,  group, 
or  community  resides. 

Women-owned  small  business 
concern  means  a  small  business  concern 
which  is  at  lea.st  51  percent  owned  by 
one  or  more  women:  or,  in  the  case  of 
any  publicly  owned  business,  at  least  51 
percent  of  the  stock  of  which  is  owned 
by  one  or  more  women;  and  whose 
management  and  daily  business 
operations  are  controlled  by  one  or  more 
women. 

26.  Section  19.102  is  amended  by 
removing  paragraph  (0(3):  redesignating 
paragraphs  (f)(4)  through  (f)(7)  as  (0(3) 
through  (0(6);  in  the  first  sentence  of 
redesignated  paragraph  (0(4)(i)  by 
removing  the  word  "domestic";  and 
revising  redesignated  paragraph  (0(5)  to 
read  as  follows: 

19.102    Size  standards. 

***** 

(Q.     *     . 

(5)  For  a  specific  solicitation  set-aside 
for  small  business  under  19.503-3  or 
«(a)  under  subpart  19.8,  a  contracting 
officer  may  request  a  waiver  of  that  part 
of  the  nonmanufacfurer  rule  which 
requires  that  the  actual  manufacturer  or 
processor  be  a  small  business  concern  if 
no  known  domestic  small  business 
manufacturers  or  processors  can 
reasonably  be  expetrted  to  offer  a 
product  meeting  the  requirements  of  the 
solicitation. 
***** 

27.  Section  19.201  is  amended  by 
revising  paragraphs  (a),  (b),  (c)(9).  and 
(d)  to  read  as  follows: 

19.201    General  policy. 

(a)  It  is  the  policy  of  the  Government 
to  place  a  fair  proportion  of  its 
acquisitions,  including  contracts  and 
subcontracts  for  subsystems,  assemblies, 
components,  and  related  services  for 
major  systems,  with  small  business 
concerns,  small  disadvantaged  business 
concerns,  and  women-owned  small 
business  concerns.  Such  concerns  shall 
also  have  the  maximum  practicable 
opportunity  to  participate  as 
subcontractors  in  the  contracts  awarded 
by  any  executive  agency,  consistent 
with  efficient  contract  performance.  The 
Small  Business  Administration  (SBA) 
counsels  and  assi.sts  small  business 
concerns  and  assists  contracting 
personyel  to  ensure  that  a  fair 
proportion  of  contracts  for  supplies  and 
services  is  placed  with  small  business. 


(b)  Heads  of  contracting  activities  are 
responsible  for  effectively  implementing 
the  small  business  programs  within 
their  activities,  including  achieving 
program  goals.  They  are  to  ensure  that 
contracting  and  technical  personnel 
maintain  knowledge  of  small,  small 
disadvantaged  and  women-owned  small 
business  program  requirements  and  take 
all  reasonable  action  to  increase 
participation  in  their  activities' 
contracting  processes  by  these 
businesses. 

(c)  *   *   * 

(9)  Make  recommendations  in  accord 
with  agency  regulations  as  to  whether  a 
particular  acquisition  should  be 
awarded  under  subpart  19.5  as  a  set- 
aside,  or  under  subpart  19.8  as  a  section 
8(a)  award. 

(d)  Small  Business  Specialists  shall  be 
appointed  and  act  in  accord  with  agency 
regulations. 

28.  Section  19.202  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

19.202    Specific  policies. 

In  order  to  further  the  policy  in 
19.201(a),  contracting  officers  shall 
comply  with  the  specific  policies  listed 
in  this  section  and  shall  consider 
recommendations  of  the  agency  Director 
of  Small  and  Disadvantaged  Business 
Utilization,  or  the  Director's  designee,  as 
to  whether  a  particular  acquisition 
should  be  awarded  under  subpart  19.5 
or  19.8.  •   *   * 

29.  Section  19.202-3  is  revised  to  read 
as  follows: 

1 9.202-3    Labor  Surplus  Area  Priority. 

Priority  shall  be  given  to  awarding  of 
contracts  and  the  placement  of 
subcontracts  to  small  business  concerns 
which  will  perform  substantially  in 
labor  surplus  areas.  In  the  event  of  equal 
low  bids  (see  14.407-6).  awards  shall  be 
made  first  to  small  business  concerns 
which  are  also  labor  surplus  area 
concerns,  and  second  to  .small  business 
concerns  which  are  not  also  labor 
surplus  area  concerns. 

30.  Section  19.202-5  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

19.202-5    Data  collection  and  reporting 
requirements. 

***** 

(a)  Require  each  prospective 
contractor  to  represent  whether  it  is  a 
small  business,  small  disadvantaged 
business  or  women-owned  small 
business  (see  the  provision  at  52.219-1, 
Small  Business  Program 
Representation:;). 

(b)  Accurately  measure  the  extent  of 
partif:ipation  by  small,  small 


disadvantaged,  and  women-owned 
small  businesses  in  Government 
acquisitions  in  terms  of  the  total  value 
of  contracts  placed  during  each  fiscal 
year,  and  report  data  to  the  SBA  at  the 
end  of  each  fiscal  year  (.see  subpart  4.6). 

31.  Se<;tion  19.202-6  is  amended  by 
revising  the  introductory'  text  and 
paragraph  (a)  to  read  as  follows: 

19.202-6    Determination  of  fair  market 
price. 

Agencies  shall  determine  the  fair 
market  price  of  small  business  set-aside, 
small  disadvantaged  business  set-aside, 
and  8(a)  contracts  as  follows: 

(a)  For  total  small  business  set-asides, 
total  small  disadvantaged  busine>;s  set- 
asides  and  partial  small  business  set- 
aside  contracts,  the  fair  market  price 
shall  be  the  price  achieved  in 
accordance  with  the  reasonable  price 
guidelines  in  15.80.5-2. 
***** 

32.  Section  19.301  is  amended  by 
revising  paragraphs  (a),  (b),  (c),  and  llie 
first  sentence  of  paragraph  (d)  to  read  as 
follows: 

19.301     Representation  by  ttie  ofleror. 

(a)  To  be  eligible  for  award  as  a  small 
or  a  small  disadvantaged  business,  an 
offeror  must  represent  in  good  faith  as 
to  its  status  at  the  time  of  written  self 
certification.  An  offeror  may  represent 
that  it  is  a  small  business  concern  or  a 
small  disadvantaged  business  concern 
in  connection  with  a  specific 
solicitation  if  it  meets  the  definitions 
applicable  to  the  solicitation  and  has 
not  been  determined  by  the  Small 
Business  Administration  (SBA)  to  be 
other  than  a  small  or  small 
disadvantaged  business. 

(b)  The  contracting  officer  shall  accept 
an  offerors  representation  in  a  specific 
bid  or  proposal  that  it  is  a  small  or  small 
disadvantaged  business  unless  (1) 
another  offeror  or  interested  party 
challenges  the  concern's  representation 
or  (2)  the  contracting  officer  has  a 
reason  to  question  the  representation. 
Challenges  of  and  questions  concerning 
a  specific  representation  shall  be 
referred  to  the  SBA  in  accordance  with 
19.302. 

(c)  An  offerors  representation  that  it  is 
a  .smalt  or  small  disadvantaged  business 
is  not  binding  on  the  SBA.  If  an  offeror's 
status  is  challenged,  the  SBA  will 
evaluate  the  status  of  the  concern  and 
make  a  determination,  which  will  be 
binding  on  the  contracting  officer,  as  to 
whether  the  offeror  is  a  small  or  small 
disadvantaged  business.  A  concern 
cannot  become  eligible  for  a  specific 
dward  by  taking  action  to  meet  the 
definition  of  a  small  business  concern  or 
small  disadvantaged  business  concern 
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after  the  SBA  has  issued  its 
determinatioi.. 

(d)  If  the  SI  A  determines  that  the 
status  of  a  coi  icem  as  a  "small 
husiness".  a  '  small  disadvantaged 
business"  or ;  i  "women-owned  small 
husiness"  hai  been  misrepresented  in 
order  to  obtain  a  set-aside  contract,  an 
8(a)  subconlr  ict,  a  subcontracl  that  is  to 
he  included  as  part  or  all  of  a  goal 
contained  in  i  subcontracting  plan,  or  a 
prime  or  sub(  ontract  to  be  awarded  as 
I  rt;sult,  or  in  furtherance  of  any  other 
provision  of  "ederal  law  that 
specifically  r  sferences  section  8(d)  of 
the  Small  Bu  liness  Act  for  a  definition 
of  program  el  igibility.  the  SBA  may  take 
;.ction  as  specified  in  section  16(d)  of 
the  Act.  *  *  * 

33.  Section  19.302  is  redesignated  as 
19.302-1:  in  jaragraphs  (d)(1), 
introductiry  ext.  (f),  (g)(1).  and  (h)(l)(ii) 
of  newly  des  gnated  19.302-1.  remove 
the  words  "bisiness  day"  or  "business 
days"  and  in  lert  "workday"  or 
"workdays"  n  their  place;  and  new 
19.302  headi  ig  and  19.302-2  are  added 
lo  ri;ad  as  fol  ows:  . 

1 9.302    Prote  Kting  a  small  or  sniaH 
disadvantage^  t>usiness  represenlatton. 

I 
19.302-1    Protesting  a  small  business 
representation. 


1 9  J02-2    Pr(  ^testing  a  small 
disadvantage^  business  representation. 

Any  offerdr,  the  contracting  officer, 
the  Small  Bisiness  Administration 
(SBA),  or  otl  er  interested  party  may 
protest  a  corcem's  representation  of 
disadvantagtd  status. 

(a)  An  off«  ror  may  protest  a  concern's 
representati(  in  status  by  filing  a  protest 
with  the  cor  iracting  officer.  Tne  protest 
must  be  file<  within  the  times  specified 
in  (FAR)  48  :FR  19.302-l(d)(  I)  and 
nuist  contaii  i  specific  detailed  evidence 
supporting  t  le  basis  of  protest. 

lb)  The  CO  itracting  officer  o  -  the  SBA 
may  protest  a  concern's  representation 
of  disadvani  aged  status  at  any  time.  If  a 
contracting  )fficer's  protest  is  based  on 
information  provided  by  a  party 
ineligible  to  protest  directly  or  ineligible 
to  protest  ui  der  the  timeliness 
standards,  t  le  contracting  officer  must 
l)e  persuade  J  by  the  evidence  presented 
before  adop  ing  the  grounds  for  protest 
as  his  or  hei  own.  The  SBA  protests  a 
concern's  n  presentation  of 
(lisadvanlaf!  ^d  status  by  filing  directly 
with  its  Off]  ce  of  Program  Eligibility  ajid 
notifying  th  i  contraciing  officer. 

(c)  The  cc  ntracting  officer  shall  return 
untimely  pi  atests  to  the  protester  This 
inrJudes  pr  (tests  filed  before  bid 
•  ipening  or  lotification  of  apparent 
Mu.cc.^sful  <  ffsror 


(d)  Upon  receipt  of  a  timely  protest, 
the  contracting  officer  shall  withhold 
award  and  forward  the  protest  to  the 
SBA  Office  of  Program  Eligibility,  Offir* 
of  Minority  Small  Business  and  Capitol 
Ownership  Development.  409  3rd 
Street,  SW..  Washington,  DC  20416. 
Send  SBA 

(1)  The  protest; 

(2)  The  date  the  protest  was  received 
and  a  determination  of  timefiness: 

(3)  A  copy  of  the  protested  cx)ncern's 
self-certification  of  disadvantaged 
slatu.s;  and 

(4)  The  date  of  bid  opening  or  date  on 
which  notification  of  apparent 
successful  offeror  was  sent  to 
unsuccessful  offerors. 

(e)  Do  not  withhold  award  when  the 
contracting  officer  makes  a  written 
determination  that  award  must  be  made 
to  protect  the  public  interest. 

(f)  The  SBA  Director.  Office  of 
Program  Eligibility,  will  determine  the 
disadvantaged  status  of  the  challenged 
offeror  and  notify  the  contracting 
officer,  the  challenged  offeror,  and  the 
protester.  Award  may  be  made  on  the 
basis  of  that  determination.  The 
determination  is  final  for  purposes  of 
the  instant  acquisition,  unless  (1)  it  is 
appealed  and  (2)  the  contracting  officer 
rei.-eives  the  appeal  decision  before 
award. 

(g)  If  the  contracting  officer  does  not 
receive  an  SBA  determination  within  15 
working  days  after  the  SBA's  receipt  of 
the  protest,  the  contracting  officer  shall 
presume  that  the  challenged  offeror  is 
socially  and  economically 
disadvantaged.  Do  not  use  the 
presumption  as  a  basis  for  award 
without  first  inquiring  as  to  when  a 
determination  can  be  expected  and 
waiting  for  the  determination,  unless 
further  delay  in  award  would  be 
disadvantageous  to  the  Government. 

(h)  An  SBA  determination  may  be 
appealed  by  (1)  The  interested  party 
whose  protest  has  been  denied:  (2)  The 
concern  whose  status  was  protested:  or 
(3)  The  contracting  officer.  The  appeal 
must  be  filed  with  the  SBA's  As.sociate 
Administrator  for  Minority  Small 
Business  and  Capital  Ownership 
Development  within  five  working  days 
after  receipt  of  the  determination.  If  the 
contracting  officer  receives  the  SBA's 
decision  of  the  appeal  before  award,  the 
decision  shall  apply  to  the  instant 
acquisition.  If  the  decision  is  received 
iifler  award,  it  will  apply  to  future 
acquisitions. 

34.  Section  19.303  is  amended  by 
rovising  paragiaph  (d)  to  lead  as  foHm'.-«r 


19.303  Determining  product  or  service 
classifications. 

(a)  The  contracting  officer  shall 
determine  the  appropriate  standard 
industrial  classification  code  and 
related  small  business  size  standard  and 
include  them  in  solicitations  above  the 
micro-purchase  threshold  in  (FAR)  4H 
CFR  13.106. 
*•*<■• 

35.  Section  19.304  is  revised  to  read 
as  follows: 

19.304  Solicitation  provisions  and  clause. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  52.219-1,  Small 
Business  Program  Representations,  in 
solicitations  exceeding  the  micru- 
pun:hase  threshold  when  the  contract  i>; 
to  be  performed  inside  the  United 
States,  its  territories  or  possessions. 
Puerto  Rico,  the  Trust  Territory  of  the 
Pacific  Islands,  or  the  District  of 
Columbia. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  52.219-01.  Priority  for 
Labor  Surplus  Area  Concerns,  in 
solicitations  and  contracts  that  exceed 
the  simplified  acquisition  threshold  in 
part  13  when  the  contract  is  to  be 
performed  inside  the  United  States,  its 
territories  or  possessions,  Puerto  Rico, 
the  Trust  Territory  of  the  Pacific  Islands, 
or  the  District  of  Columbia. 

19.401  (Amended] 

36  Section  19.401  is  amended  in 
paragraph  (a)  by  removing  the  phrase 
"and  small  disadvantaged  business" 

37  Section  19. 402  is  amended  by 
revising  paragraph  (c)(l)(ii)  to  read  as 
follows: 

19.402  Small  Business  Administration 
procurement  center  representatives. 

»         •         «         *         * 

(^,  .   .   . 

(ii)  new  qualified  small,  small 
disadvantaged  and  women-owned  small 
business  sources,  and 

•         »        *        «        • 

38.  Subj>art  19.5  is  revised  to  read  as 
follows: 

Subpart  19.5 — Set-Asides  for  Small  and 
Smali  Disadvantaged  Businesses 

Sec. 

19.501  General 

19.502  S«»t-aside  program  (wder  <if 
precedence. 

151.503     Setting  aside  acquisitions. 
1<}.50:j-1     Requirements  for  witting  aside 

Hcquisitions. 
19.503-2    Total  Small  Disadvantaged 

Business  (SDB)  set-asides. 
19.503-3    Total  sairtll  business  set-asidcs 
19..50:J-4     Pdrtiai  small  busine.ss  set-asides. 
19.503-5     Methods  of  conducting  se»-asides. 
l'J.50.1-fi    Insufficient  causes  for  nt>t  settinj^ 

u^ide  an  acquisinon 


19.504  Setting  aside  a  class  of  acquisitions. 

19.505  Rejecting  Small  Business 
Administration  recommendations. 

19.506  Withdrawing  or  modifying  set- 
asides. 

19.507  Automatic  dissolution  of  a  set-asidn. 

19.508  Solicitation  provisions  and  contntct 
clauses. 

§19.501    General. 

(a)  The  purpose  of  set-asides  is  lo 
award  certain  acquisitions  exclusively 
to  small  business  or  small 
disadvantaged  business  concerns.  Under 
a  "small  business  set-aside", 
competition  is  limited  to  small  business 
concerns.  Under  a  "small  disadvantaged 
business  set-aside",  competition  is 
limited  to  small  disadvantaged  business 
concerns.  A  small  business  set-aside  of 

a  single  acquisition  or  a  class  of 
acquisitions  may  be  total  or  partial. 

(b)  The  determination  to  make  a  set- 
aside  may  be  unilateral  or  joint.  A 
unilateral  determination  is  one  which  is 
made  by  the  contracting  officer.  A  joint 
determination  is  one  which  is 
recommended  by  the  Small  Business 
Administration  (SBA)  procurement 

<  enter  representative  and  concurred  in 
by  the  contracting  officer. 

(c)  The  contracting  officer  shall 
review  acquisitions  to  determine  if  they 
can  be  set  aside,  giving  consideration  to 
the  recommendations  of  agency 
personnel  having  cognizance  of  the 
agencys  small  business  programs  and 
documenting  why  a  set-aside  is 
inappropriate  when  the  acquisition  is 
not  .set  aside.  If  the  acquisition  is  set 
aside  based  on  this  review,  it  is  a 
unilateral  set-aside  by  the  contracting 
officer.  Agencies  may  establish 
thre.shold  levels  for  this  review- 
depending  upon  their  needs.  Automated 
contracting  systems  are  not  exempt  from 
the  requirements  of  this  subpart. 

(d)  At  the  request  of  an  SBA 
procurement  center  representative,  the 
contracting  officer  shall  make  available 
for  review  at  the  contracting  office  (to 
the  extent  of  the  SBA  representatives 
security  clearance)  all  proposed 
acquisitions  in  excess  of  the  micro- 
purchase  limitation  in  13.106  that  have 
not  been  unilaterally  set  aside. 

(e)  ro  the  extent  practicable, 
unilateral  determinations  initiated  by  a 
contracting  officer  shall  be  used  as  the 
basis  for  set-asides  rather  than  joint 
determinations  by  an  SBA  pro<:urenient 
center  representative  and  a  contracting 
officer. 

(f)  All  solicitations  involving  set- 
asides  must  specify  the  appli<;able  .small 
business  size  standard  and  product 
classification  (see  19.303). 

(g)  Except  as  authorized  by  law.  a 
contract  may  not  he  awarded  as  a  result 


of  a  set-aside  if  the  cost  to  the  awarding 
agencv  exceeds  the  fair  market  price, 
(h)  Section  305  of  Public  Law  103- 
403  authorizes  public  and  private 
organizations  for  the  handicapped  to 
participate  for  fiscal  year  1995  in 
acquisitions  set-aside  for  .small  business 
concerns.  Status  as  a  small  business 
concern  is  not  accorded  a  public  or 
private  organization  for  the 
handicapped  for  the  purposes  of  other 
preferential  provisions  available  to 
small  business  concerns;  t^.g..  eligibility 
for  certificates  of  competency  or  higher 
progress  payment  rates. 

(1)  The  contracting  officer  shall  rely 
on  the  offeror's  self-certification  in  a 
specific  bid  or  proposal  that  it  is  a 
public  or  private  organization  for  the 
handicapped  unless  another  offeror  or 
interested  party  files  a  prote.st.  An 
interested  party  may  file  a  protest 
challenging  an  offeror's  self-certification 
by  forwarding  the  protest  to  the 
contracting.officer  by  close  of  business 
on  the  fifth  working  day  after  bid 
opening  or  receipt  of  the  15.1001(b)(2) 
notice  from  the  contracting  officer  of  the 
apparently  successful  offeror.  Upon 
receipt  of  any  protest,  whether  timely  or 
untimely,  the  contracting  officer  shall 
promptly  forward  the  protest  and  its 
supporting  documentation  directly  to 
the  Associate  Administrator  for 
procurement  Assistance,  Small  Business 
Administration.  Upon  re<:eipt  of  a 
protest,  the  SBA  will  notify  the 
contracting  officer  and  the  protester  of 
the  date  it  was  received,  and  that  the 
status  of  the  public  or  private 
organization  for  the  handicapped  being 
challenged  is  under  consideration  by 
the  SBA.  Within  10  working  days  after 
receiving  a  protest,  t^e  SBA  will 
determine  the  eligibility  of  the  public  or 
private  organization  for  the 
handicapped  and  notify  the  contracting 
officer,  the  protester,  and  the  (  hallenged 
offeror  of  its  decision  by  certified  mail, 
return  receipt  requested.  The 
determination  of  the  Associate 
Administrator  for  Procurement 
Assistance,  SBA.  is  final.  Award  will  be 
made  based  on  this  determination.  After 
receiving  a  protest  involving  the  status 
of  a  public  or  private  organization  for 
the  handicapped,  the  contraciing  officer 
shall  not  award  the  contract  until  (i)  the 
SBA  has  made  a  status  determination  or 
(ii)  10  working  days  have  expired  since 
SBA's  receipt  of  a  protest,  whichever 
occurs  first.  However,  award  shall  not 
be  withheld  when  the  contracting 
officer  determines  in  writing  that  an 
award  must  be  made  to  protect  the 
public  interest. 

(2)  Any  small  busine.ss  offeror  which 
experiences  or  is  likely  to  experience 
severe  economic  injury  as  a  result  of 


award  to  a  public  or  private 
organization  for  the  handicapped  may 
file  an  appeal  of  the  award  with  the 
contracting  officer.  The  appeal  must  Ix- 
received  by  close  of  business  on  the 
tenth  working  day  after  bid  opening  or 
receipt  of  the  15.i001(b)(2)  notice  from 
the  contracting  officer  of  the  apparently 
.successful  offeror.  Upon  receipt  of  any 
appeal,  whether  timely  or  untimely,  or 
whether  received  before  or  after  award, 
the  contracting  officer  shall  forward  the 
appeal  and  supporting  documentation 
directly  to  the  Associate  Administrator 
for  Pro<uirement  Assistance,  Small 
Business  Administration,  whose 
decision  shall  be  final.  The  contracting 
officer  should,  when  practical,  withhold 
award  until  expiration  of  the  10-day 
appeal  period,  or:  when  an  appeal  is 
filed,  withhold  award  until  the 
contracting  officer  receives  the  SBA 
determination  of  appeal,  unless  delay 
would  be  disadvantageous  to  the 
Government.  The  SBA  shall  notify  the 
contracting  officer  of  the  SBA 
determination  and  advise  the  agency  or 
department  to  take  such  action  as  may 
be  appropriate  to  alleviate  economic 
injur>'  sustained  or  likely  to  be 
sustained  by  the  concern. 

19.502  Set-aside  program  order  of 
precedence. 

(a)  In  carrying  out  set-aside  programs. 
i;ontracfing  officers  shall  award 
contracts  in  the  following  order  of 
precedence: 

(1)  A  total  set-aside  for  small 
disadvantaged  business  conc;erns. 

(2)  A  total  set-aside  for  small  business 
concerns. 

(3)  A  partial  set-aside  for  small 
business  concerns. 

(b)  Set-aside  priorities  of  the 
Department  of  Defense,  the  National 
Aeronautics  and  Space  Administration, 
and  the  Coast  Guard  are  set  forth  in  the 
respective  agency  FAR  Supplements. 

19.503  Setting  aside  acquisitions. 

19.503-1     Requirements  for  setting  aside 
acquisitions. 

Using  the  order  of  precedence  in 
19.502,  the  contracting  officer  shall  stt 
aside  an  individual  acquisition  or  class 
of  acquisitions  when  it  is  determined  to 
be  in  the  interest  of  (a)  maintaining  or 
mobilizing  the  Nations  full  productive 
capacity,  (b)  war  or  national  defense 
programs,  or  (c)  assuring  that  a  fair 
proportion  of  Government  contracts  in 
each  industry  category  is  placed  with 
small  business  concerns,  and  when  the 
circumstances  described  in  19.50.3-2 
19.r)0.3-3,  or  19..503-4  exist.  This 
requirement  does  not  affet;t  the 
responsibility  of  agencies  to  make 
purchases  from  required  sounes  nl 
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supply  such  a.s  Federal  Pri.son 
Industries,  Industries  for  People  who  are 
Blind  or  Sever  sly  Disabled,  and 
mulliple-awari  1  Federal  Supply 
Schedule  cont  acts. 

19.503-2    Total  Small  Disadvantaged 
Business  (SOB)^  set-asides. 

(a)  Tlie  contjactin^  officer  shall  set 
iiside  any  acquisition  over  the  micro- 
purchase  thre<tiold  for  sinaii 
disndvantaged  business  particip.ition 
when  there  is  i  reasonable  ex|MN.tat!on 
that— 

(1)  Offers  wi  11  be  obtained  from  at 
least  two  responsible  SDB  concerns 
offering  the  pr  jducts  of  different  small 
disadvantaged  business  (but  see 
paragraph  (c)  (if  this  subsection):  and 

(2)  Awards  i  v\\\  be  made  at  fair  market 
prices  luiless  ( thervvise  provided  by 
law. 

lb)  The  cont  racting  officer  shall  not 
set  aside  acqu  sitions  for  small 
di.sadvantagec  business  concerns  when: 

(1)  The  supply  or  service  has  been 
successfully  a  ;quired  as  a  small 
business  set  a!  ide; 

(2)  The  acqi  isition  is  reser\ed  for  the 
<!(a)  program; 

(:?)  The  Small  Business 
Administratio[i  has  determined  that  no 
small  businesi  i  manufacturer  exists  (.set; 
19.102(fl(4);o- 

(4)  As  other  ivise  determined  by  the 
Agency  Head  jt  designee. 

(c)  For  indu  itries  where  the 
contracting  of  leer  finds  that  there  are 
no  small  disa(  vantaged  busine.ss 
manufacturer!  .  the  contracting  officer 
may  authoriz*  the  small  di.sadvantaged 
business  regu  ar  dealers  to  provide  the 
product  of  an  '  small  business  rx)ncem. 

(d)  The  Age  ncy  head  or  designee  is 
authorized  to  determine  whether  use  of 
small  disadvantaged  business  set-asides 
has  cau.sed  a    larticular  industry 
category  to  be  ir  a  disproportionate  share 
of  the  contrac  s  awarded  by  a  particular 
contracting  ac  tivity  to  a«.hieve  its  small 
disadvantage(  business  goal.  Upon 
making  a  dettrmination  that  a  particular 
indu.strv  is  be  aring  a  disproportionate 
share,  the  Ag(  ncy  Head  or  designee  may 
limit  the  use  i  >f  small  disadvantaged 
business  set-c  sides  in  the  affet:ted 
indu.stry  cate  ;ory.  at  the  contracting 
activity.  This  limitation  shall  not  apply 
to  .solicitatiors  that  already  have  been 
publicized  as  small  disadvantaged 
busine.ss  set-£  sides.  Requests  for 
determinatioi  is  shall  be  forwarded 
through  agen  :y  channels  to  the  Agency 
head  or  designee  and  include — 

(1)  The  standard  industrial 
classification  (SIC)  code{s)  affected: 

(2)  Supjjorl  ing  information  to  justify 
•III-  reque.st,  i  icluding  dollars  and 

.    rcentages  I  y  the  contracting  activity. 
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under  the  affected  SIC  code(s)  for  the 
previous  two  fiscal  years  and  current 
fiscal  year  to  date  for — 

(i)  Total  awards; 

(ii)  Total  awards  to  small  businesses; 

(iii)  Total  awards  to  small 
di.sadvantaged  businesses;  and 

(iv)  Awards  to  small  disadvantaged 
businesses  under  small  disadvantaged 
business  set-asides. 

(e)  Small  disadvantaged  business  set- 
aside  requirements  and  procedures  for 
UOD.  NASA  and  Coast  Guard  are 
differtmt  and  are  set  forth  in  agency 
supplements. 

19.503-3    Total  small  business  set-asides. 

(a)  Except  as  provided  in  paragraph 
(b).  each  acquisition  of  supplies  or 
services  that  has  an  anticipated  dollar 
value  exceeding  the  micro-purchase 
threshold  in  13.106  but  not  over 
SlOll.OOO.  is  automatically  reserved 
exclusively  for  small  business  concerns 
and  shall  be  set-aside.  This  requirement 
dof^  not  preclude  the  award  of  a 
contract  with  a  value  not  greater  than 

S  100,000  under  19.8.  Contracting  with 
the  Small  Business  Administration; 
19.1006(c).  emerging  small  business  set- 
asides;  or  19.503-2,  as  a  small 
disadvantaged  business  set-aside. 

(b)  This  requirement  does  not  apply  to 
acquisitions  over  $25,000  during  the 
period  when  set-asides  cannot  be 
considered  for  the  four  designated 
industry  groups  (see  19.1006(b)). 

(c)  The  contracting  officer  shall  .set 
aside  any  acquisition  over  $100,000  for 
small  business  participation  when  there 
is  a  reasonable  expectation  that  (1) 
offers  will  be  obtained  from  at  least  two 
responsible  small  business  concerns 
offering  the  products  of  different  .small 
business  concerns  (but  see  paragraph  (e) 
of  this  .section);  and  (2)  awards  will  be 
made  at  fair  market  prices.  Total  set- 
asidcs  shall  not  be  made  unless  such  a 
reasonable  expectation  exists  (but  see 
19.503-4  as  to  partial  set-asides). 
Although  past  acquisition  history'  of  the 
item  or  similar  items  is  always 
important,  it  is  not  the  only  factor  to  be 
considered  in  determining  whether  a 
n:asonable  expectation  exists.  In  making 
R&D  small  business  set-asides,  there 
must  also  be  a  reasonable  expectation  of 
obtaining  from  small  businesses  the  best 
scientific  and  technological  sources 
consistent  with  the  demands  of  the 
proposed  acquisition  for  the  best  mix  of 
cost,  performances,  and  schedules. 

(d)  Acquisitions  shall  not  be  totally 
.set-aside  for  small  business  concerns 
when  (1)  the  supply  or  .service  has  been 
successfully  acquired  as  a  small 
dis<idvantaged  business  set-aside;  or  (2) 
the  acquisition  is  reserved  under  the 
H(a)  program. 


(e)  In  industries  where  the  SBA  finds 
that  there  are  no  small  business 
manufacturers,  it  may  waive  the  » 

nonmanufacturers  rule  for  regular 
dealers  (see  19.102(f)(4)).  This  would 
permit  small  business  regular  dealers  to 
provide  any  firm's  product.  In  these 
cases,  the  contracting  officer's 
determination  in  paragraph  (c)(1)  of  this 
subsection  will  be  based  on  offers  from 
at  least  two  responsible  small  business 
regular  dealers  offering  the  products  of 
different  concerns. 

19.503-4    Partial  small  business  set- 
asides. 

(a)  The  contracting  officer  shall  set 
aside  a  portion  of  an  acquisition,  except 
for  construction,  for  exclusive  small 
business  participation  when — 

(1)  A  total  small  business  or  small 
disadvantaged  business  set-aside  is  not 
appropriate; 

(2)  The  requirement  is  severable  into 
two  or  more  economic  production  runs 
or  rea.sonable  lots; 

(3)  One  or  more  small  business 
concerns  are  expected  to  have  the 
technical  competence  and  productive 
capacity  to  satisfy  the  set-aside  portion 
of  the  requirement  at  a  fair  market  price; 

(4)  The  acquisition  is  not  subject  to 
simplified  acquisition  procedures;  and 

(5)  A  partial  set-aside  shall  not  be 
made  if  there  is  a  reasonable  expectation 
that  only  two  concerns  (one  large  and 
one  .small)  with  capability  will  respond 
with  offers  unless  authorized  by  the 
head  of  a  contracting  activity  on  a  case- 
by-case  basis.  Similarly,  a  class  of 
acquisitions,  not  including  con.struction. 
may  be  partially  set  aside.  Under  certain 
specified  conditions,  partial  set-asides 
may  be  used  in  conjunction  with 
multiyear  contracting  procedures. 

(b)  Vvhen  the  contracting  officer 
determines  that  a  portion  of  an       * 
acquisition  is  to  be  set  aside,  the 
requirement  shall  be  divided  into  a  set- 
aside  portion  and  a  non-set-aside 
portion,  each  of  which  shall  (1)  bean 
economic  production  run  or  reasonable 
lot  and  (2)  have  terms  and  a  delivery 
schedule  comparable  to  the  other.  When 
practicable,  the  set-aside  portion  should 
make  maximum  use  of  small  business 
capacity. 

(c)(1)  The  contracting  officer  shall 
award  the  non-set-aside  portion  using 
normal  contracting  procedures. 

(2)(i)  After  all  awards  have  been  madf; 
on  the  non-set-aside  portion,  the 
contracting  officer  shall  negotiate  with 
eligible  concerns  on  the  set-aside 
portion,  as  provided  in  the  solicitation, 
and  make  award.  Negotiations  shall  be 
conducted  only  with  those  offerors  ulu) 
have  submitted  responsive  offers  on  the 
non-set-aside  portion.  Negotiations  shall 


be  conducted  with  small  business 
concerns  in  the  order  of  priority  as 
indicated  in  the  solicitation  (but  see 
paragraph  (c)(2)(ii)  of  this  section).  The 
set-aside  portion  shall  be  awarded  as 
provided  in  the  solicitation.  An  offeror 
entitled  to  receive  the  award  for 
quantities  of  an  item  under  the  non-set- 
aside  portion  and  who  accepts  the 
award  of  additional  quantities  under  the 
set-aside  portion  shall  not  be  requested 
to  accept  a  lower  price  because  of  the 
increased  quantities  of  the  award,  nor 
shall  negotiation  be  conducted  with  a 
view  to  obtaining  such  a  lower  price 
based  solely  upon  receipt  of  award  of 
both  portions  of  the  acquisition.  This 
does  not  prevent  acceptance  by  the 
contracting  officer  of  voluntar>' 
reductions  in  the  price  from  the  low 
eligible  offeror  before  award,  acceptance 
of  voluntary'  refunds,  or  the  change  of 
prices  after  award  by  negotiation  of  a 
contract  modification. 

(ii)  If  equal  low  offers  are  rei;eived  on 
the  non-set-aside  portion  from  concerns 
eligible  for  the  set-aside  portion,  the 
concern  that  is  awarded  the  non-set- 
aside  part  of  the  acquisition  .shall  have 
first  priority  with  respect  to  negotiations 
for  the  set-aside. 

19.503-5    Mettiods  of  conducting  set- 
asides. 

Total  .set-asides  may  be  condiuied  by 
using  simplified  acquisition  procedures 
(see  part  13).  sealed  bids  (see  part  14). 
competitive  proposals  (see  part  15).  or 
fwocedures  for  acquisition  of 
commercial  items  (see  part  12).  Partial 
small  business  set-asides  mav  be 
conduded  using  sealed  bids  (see  part 
14).  competitive  proposals  (see  part  15). 
or  procedures  for  acquisition  of 
<:ominen;ial  items  (see  part  12). 

1 9.503-6    Insufficient  causes  for  not 
setting  aside  an  acquisition. 

None  of  the  following  is.  in  it.self, 
sufficient  cau.se  for  not  setting  aside  an 
acquisition: 

(a)  A  large  percentage  of  previous 
<:ontracts  for  the  required  item(s)  has 
been  placed  with  small  business 
concerns. 

(b)  The  item  is  on  an  established 
planning  li.st  under  the  Industrial 
Readiness  Planning  Program.  However, 
a  total  set-aside  shall  not  be  made  when 
the  list  contains  a  large  business 
Planned  Emergency  Producer  of  the 
item(s)  who  has  conveyed  a  desire  to 
supply  some  or  all  of  the  rt^quired  items. 

(«:)  the  item  is  on  a  Qualified 
Products  List.  However,  a  total  set-aside 
shall  not  be  made  if  the  list  contains  the 
products  of  large  businesses  unless  none 
of  the  large  businesses  desire  to 
participate  in  the  acquisition. 


(d)  A  period  of  less  than  30  days  is 
available  for  receipt  of  offers. 

(e)  The  contract  is  classified, 
(tl  Small  business  concerns  ari' 

already  receiving  a  fair  proportion  of  the 
agenc:y's  contracts  for  supplies  and 
services. 

(g)  A  class  set-aside  of  the  item  or 
service  has  been  made  by  another 
contracting  activity. 

(h)  A  "brand  name  or  equal"  product 
de.scription  will  be  used  in  the 
solicitation. 

19.504    Setting  aside  a  class  of 
acquisitions. 

(a)  A  (.l.iss  of  acquisitions  of  selected 
products  or  services,  or  a  portion  of  the 
acquisitions,  may  be  set  aside  for 
exclusive  participation  by  small 
business  concerns  if  individual 
acquisitions  in  the  class  will  meet  the 
criteria  in  19.503-1.  19.503-3,  or 
10.50.3-4.  The  determination  to  make  a 
cla.ss  set-aside  shall  not  depend  on  the 
exi.stence  of  a  current  acquisition  if 
future  acquisitions  can  be  clearly 
foreset;n. 

(b)  The  determination  to  set  aside  a 
class  of  acquisitions  may  be  either 
unilateral  or  joint. 

({)  Each  class  small  business  Si!t-aside 
determination  .shall  he  in  writing  and 
must — 

(1)  Specifically  identify  the  produ<;t(s) 
;ind  .si'rvice(s)  it  covers; 

(2)  Provide  that  the  .set-aside  does  not 
apply  to  any  acquisition  of  $100,000  or 
less;' 

(.'{)  Provide  that  the  set-aside  applies 
oidy  to  the  (named)  contracting  offi(:e(s) 
making  the  determination; 

(4)  Provide  that  the  set-aside  does  not 
a[)ply  lo  any  individual  acquisition  if 
the  requirement  is  not  severable  into 
two  or  more  economic  production  runs 
or  reasonable  lots,  in  the  ca.se  of  a 
p;irtial  class  set-aside;  and 

(5)  Provide  that  the  procurement  was 
not  previously  set  aside  for  small 
di.sadvantaged  business  by  the  (nanu^d) 
loniracting  office(s). 

(d)  The  contracting  officer  shall 
review  each  individual  acquisition 
arising  under  a  cla.ss  .set-aside  to 
identify  any  changes  in  the  magnitude 
ol  requirements,  specifications,  delivery 
requirements,  or  competitive  market 
coiulitions  that  have  occurred  since  the 
initial  approval  of  the  class  set-aside.  If 
there  are  any  changes  of  such  a  material 
nature  as  to  result  in  probable  payment 
of  more  than  a  fair  market  price  bv  the 
Government  or  in  a  change  in  the 
capability  of  small  business  concerns  to 
satisfy  the  requirements,  the  contracting 
officer  may  withdraw  or  niodif>-  (see 
19.506(a))  the  unilateral  or  joint  sot- 
aside  by  giving  written  notice  to  tlu; 


SBA  procurement  center  representative 
(if  one  is  assigned),  stating  the  reasons. 

19.505    Rejecting  Small  Business 
Administration  recommendations. 

(a)  If  the  contracting  officer  rejects  a 
recommendation  of  the  SBA 
pro<:urement  center  representative  or 
breakout  pro<;urement  center 
representative,  written  notice  shall  be 
fiirnished  to  the  appropriate  SBA  center 
representative  w  ithin  5  workdays  of  the 
i:()ntracting  officer's  re<:eipt  of  the 
recommendation. 

(b)  The  SBA  procurement  ciMiler 
representative  may  appeal  the 
contracting  officer's  rejection  to  the 
head  of  the  contracting  activity  (or 
designee)  within  2  workdays  after 
receiving  the  notice.  The  head  of  the 
contracting  activity  (or  designee)  shall 
render  a  decision  in  writing,  and 
provide  it  to  the  SBA  representative 
within  7  workdays.  Pending  i.ssuing  the 
decision  to  the  SBA  procurement  center 
representative,  the  contracting  officer 
shall  suspend  action  on  the  acquisition. 

(c)  If  the  head  of  the  contracting 
activity  agrees  that  the  contracting 
officer's  rejection  was  appropriate,  the 
SBA  procurement  center  representative 
may — 

(i)  Within  1  workday,  request  the 
contracting  officer  to  suspend  action  on 
the  acquisition  untij  the  SBA 
Administrator  appeals  to  the  agency 
head  (see  paragraph  (f)  of  this  se<:tion); 
and 

(2)  The  SBA  shall  be  allowed  15 
workdays  after  making  such  a  w  ritten 
request,  within  which  the  Admiiiisfralor 
of  SBA  (i)  may  appeal  to  the  Secretary 
of  the  Department  concerned,  and  (iij 
shall  notify  the  contracting  officer 
whether  the  further  appeal  has.  in  faci, 
been  taken.  If  nolification  is  not 
ret  eived  by  the  contracting  officer 
within  the  15-day  period,  it  shall  be 
deemed  that  the  SBA  request  to  suspend 
contracting  action  has  been  withdrawn 
and  that  an  appeal  to  the  Secretary  was 
not  taken. 

(d)  When  the  contracting  officer  has 
been  notified  within  the  15-day  period 
that  the  SBA  has  appealed  to  the  agency 
head,  the  head  of  the  contracting 
activity  (or  designee)  shall  forward 
justification  for  its  decision  to  the 
agency  head.  The  contracting  officer 
shall  suspend  contract  action  until 
nolifif^tion  is  received  that  the  SBA 
appeal  has  been  settled. 

(e)  The  agency  head  shall  reply  to  the 
SBA  within  30  workdays  after  receiving 
the  appeal.  The  decision  of  the  agency 
head  shall  be  final. 

(f)  A  reque.st  to  su.spend  action  on  an 
acquisition  need  no!  be  hononnl  if  the 
contracting  officer  determines  that 
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is  in  the  public  interest. 


The  contrad  ing  officer  shall  include  in 
the  contract  file  a  statement  of  the  facts 
justifying  ths  determination,  and  shall 
promptly  nctify  the  SBA  representative 
of  the  detenhination  and  provide  a  copy 
of  the  justification. 

(g)  Proced  ures  for  rejecting  SDB  set- 
aside  recom  nendations  are  different  for 
DOD,  NASi^ ,  and  Coast  Guard  and  are 
set  forth  in  i  gency  supplements. 

Withdrawing  or  modifying  set- 


cons  ders 


tie 


;  vvTitt  m 


19.506 
asides. 

(a)  If,  befcire 
involving  a 
officer 
detrimental 
payment  of 
price),  the 
withdraw 
whether  it 
contracting 
withdrawal 
giving 
business 
procuremer  t 
one  is  assi 
a  similar 
may  modifj 
set-aside  to 
individual 

(b)  If  the 
specialist 
or  modi  "^ 
promptly 
representative 
review.  If 
assigned,  d 
agency 
contracting 
using  agenc  y 
procedures 
automatic 
19.507)  or 
under 

(c)  The 
prepare  a 
any  wi 
aside  and 


ificad 


ai 


small 


award  of  a  contract 
set-aside,  the  contracting 
that  award  would  be 
to  the  public  interest  (e.g.. 
more  than  a  fair  market 
c  ontracting  officer  may   . 
set-aside  determination 
unilateral  or  joint.  The 
officer  shall  initiate  a 
of  an  individual  set-aside  by 
notice  to  the  agency  small 
and  the  SBA 
center  representative,  if 
,  stating  the  reasons.  In 
,  the  contracting  officer 
a  unilateral  or  joint  class 
withdraw  one  or  more 

quisitions. 
i  igency  small  business 

not  agree  to  a  withdrawal 
on,  the  case  shall  be 
referred  to  the  SBA 

(if  one  is  assigned)  for 
SBA  representative  is  not 
sagreements  between  the 
"  business  specialist  and  the 
officer  shall  be  resolved 

procedures.  However,  the 
are  not  applicable  to 
issolutions  of  set-asides  (see 
issolution  of  set-asides 
SIOGLOOO. 

ci  )ntracting  officer  shall 
V  ritten  statement  supporting 
thdrpwal  or  modification  of  a  set- 
lude  it  in  the  contract  file. 


spi  (cialist 


giied. 


mi  inner. 


1  icl 

19.507    Autpmatlc  dissolution  of  a  set- 
aside. 


I  set 


cqui  jition 


(  r 


fir 


-asu  e 
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unilateral 
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the  set- 
and/or  sen 
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bidding  or 
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factors,  i 
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-aside  acquisition  or  portion 
is  not  awarded,  the 
joint  determination  to  set 
ion  aside  is  automatically 
the  unawarded  portion  of 
.  The  required  supplies 
ices  for  which  no  award  was 
36  acquired  by  sealed 
negotiation,  as  appropriate, 
issuing  a  solicitation  for  the 
for  in  a  set-aside  that  was 
the  contracting  officer  shall 
the  delivery  schedule  is 
the  light  of  all  relevant 
uding  the  capabilities  of 


small  or  small  disadvantaged  business 
concerns. 

19.508    Solicitation  provisions  and 
contract  clauses. 

(a)-{b)  [Reserved] 

(c)  The  contracting  officer  shall  insert 
the  clause  at  52.219-6,  Notice  of  Total 
Small  Business  Set-Aside,  in 
solicitations  and  contracts  involving 
total  small  business  set-asides  (see 
19.503-3).  The  clause  at  52.219-6  with 
its  Alternate  I  will  be  used  when  the 
acquisition  is  for  a  product  in  a  class  for 
which  the  Small  Business 
Administration  has  determined  that 
there  are  not  small  business 
manufacturers  in  the  Federal  market  in 
accordance  with  19.503-3(e). 

(d)  The  contracting  officer  shall  insert 
the  clause  at  52.219-7,  Notice  of  Partial 
Small  Business  Set-Aside,  in 
solicitations  and  contracts  involving 
partial  small  business  set-asides  (see 
19.503-4).  The  clause  at  52.219-7  with 
its  Alternate  I  will  be  used  when  the 
acquisition  is  for  a  product  in  a  class  for 
which  the  Small  Business 
Administration  has  determined  that 
there  are  not  small  business 
manufacturers  in  the  Federal  market  in 
accordance  with  19.503-3(e). 

(e)  The  contracting  officer  shall  insert 
the  clause  at  52.219-14,  Limitations  on 
Subcontracting,  in  solicitations  and 
contracts  expected  to  exceed  $100,000 
for  supplies,  services,  and  construction, 
if  any  portion  of  the  requirement  is  to 
be  set  aside  for  small  or  small 
disadvantaged  business,  or  if  the 
contract  is  to  be  awarded  under  subpart 
19.8. 

(f)  The  contracting  officer  shall  insert 
the  clause  at  52.219-15,  Notice  of 
Participation  by  Organizations  for  the 
Handicapped,  in  solicitations  and 
contracts  issued  through  September  30, 
1995,  involving  total  or  partial  small 
business  set-asides. 

(g)  The  contracting  officer  shall  insert 
the  clause  at  52.219-00.  Notice  of  Total 
Small  Disadvantaged  Business  Set- 
Aside,  in  solicitations  and  contracts 
involving  total  small  disadvantaged 
business  set-asides  (see  19.503-2).  The 
clause  at  52.219-00  with  its  Alternate  I 
will  be  used  when  the  acquisition  is  for 
a  product  in  a  class  for  which  the 
contracting  officer  has  determined  that 
there  are  not  small  disadvantaged 
business  manufacturers  or  processors  in 
accordance  with  19.503-2(c). 

Subpart  19.7— Subcontracting  With 
Small  Business,  Small  Disadvantaged 
Business  and  Women-Owned  Small 
Business  Concerns 

39.  The  title  of  Subpart  19.7  is  revised 
to  read  as  set  forth  above. 


40.  Section  19.702  is  amended  by 
revising  the  introductory  text  and 
paragraph  (b)(4)  to  read  as  follows: 

19.702    Statutory  requirements. 

Any  contractor  receiving  a  contract 
for  more  than  the  simpHfied  acquisition 
threshold  in  13.000  shall  agree  in  the 
contract  that  small  business  concerns, 
small  disadvantaged  business  concerns 
and  women-owned  small  business 
concerns  shall  have  the  maximum 
practicable  opportunity  to  participate  in 
contract  performance  consistent  with  its 
efficient  performance.  It  is  further  the 
policy  of  the  United  States  that  its  prim«; 
contractors  establish  procedures  to 
ensure  the  timely  payment  of  amounts 
due  pursuant  to  the  terms  of  their 
subcontracts  with  small  business 
concerns,  small  disadvantaged  bvisinos.s 
concerns  and  women-owned  small 
business  concerns. 

•  *        *        »        • 

(b)*  *  • 

(4)  For  modifications  to  contracts  th;it 
do  not  contain  the  clause  at  52.219-8. 
Utilization  of  Small,  Small 
Disadvantaged  and  Women-Owned 
Small  Business  Concerns  (or  oquivnlcnt 
prior  clauses). 

♦  *        »        »        « 

41.  Section  19.703  is  amended  by 
revising  paragraph  (a)  introductory  lc\I. 
(a)(1),  and  (b)  to  read  as  follows: 

19.703    Eligibility  requirements  for 
participating  in  the  program. 

(a)  To  be  eligible  as  a  subcontractor 
under  the  program,  a  concern  must 
represent  itself  as  a  small  business 
concern,  small  disadvantaged  busim^ss 
concern  or  a  woman-owned  small 
business  concern. 

(1)  To  represent  itself  as  a  small 
business  concern  or  a  women-ownini 
small  business  concern,  a  concern  must 
meet  the  appropriate  definition  in 
19.001. 
«         «         »         »         * 

.   (b)  A  contractor  acting  in  good  faith 
may  rely  on  the  written  representation 
of  its  subcontractor  regarding  the 
subcontractor's  status.  The  contractor 
the  contracting  officer,  or  any  other 
interested  party  can  challenge  a 
subcontractor's  size  status 
representation  by  filing  a  protest,  in 
accordance  with  13  CFR  121.1601 
through  121.1608.  Protests  challenginy; ; 
subcontractor's  disadvantaged  status 
representation  shall  be  filed  in' 
accordance  w'ith  13  CFR  124.601 
through  124.610.  Protests  challenging  a 
subcontractor's  status  as  a  women- 
owned  small  business  concern  shall  hr. 
filed  in  accordance  with  Small  Busincs; 
Administration  procedures. 
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42.  Section  19.704  is  amended  by 
revising  paragraphs  (a)(1),  (a)(3),  (a)(4), 
(a)(6).  and  (b)  to  read  as  follows: 

19.704    Subcontracting  plan  requirements. 

(n)*   *   * 

(1)  Separate  percentage  goals  for  using 
small  business  concerns,  small 
disadvantaged  business  concerns  and 
women-owned  small  business  concerns 
as  subcontractors;^ 
*        *        *    '     •        * 

(3)  A  description  of  the  efforts  the 
offeror  will  make  to  ensure  that  small 
business  concerns,  .small  disadvantaged 
business  concerns  and  women-owned 
small  business  concerns  will  have  an 
equitable  opportunity  to  compete  for 
subcontracts; 

(4)  A.ssurances  that  the  offeror  will 
include  the  clause  at  52.219-8, 
Utilization  of  Small,  Small 
Di.sadvantaged  and  Women-owned 
Small  Business  Concerns  (see 
19.708(b)),  in  all  .subcontracts  that  offer 
further  subcontracting  opportunities, 
and  that  the  offeror  will  require  all 
subcontractors  (except  small  business 
concerns)  that  receive  subcontracts  in 
exce.ss  of  $500,000  ($1,000,000  for 
construction)  to  adopt  a  plan  similar  to 
the  plan  required  by  the  clau.se  at 
52.219-9,  Small,  Small  Disadvantaged 
and  Women-Owned  Small  Business 
Subcontracting  Plan  (.see  19.708(c)); 
***** 

(6)  A  recitation  of  the  types  of  records 
the  offeror  will  maintain  to  demonstrate 
procedures  adopted  to  comply  with  the 
requirements  and  goals  in  the  plan, 
including  establishing  source  li.sts;  and 
a  description  of  the  offeror's  efforts  to 
locate  small,  small  disadvantaged  and 
women-owned  small  business  concerns 
;md  to  award  subcontracts  to  them. 

(b)  Contractors  may  establish,  on  a 
plant  or  division  wide  basis,  i  master 
subcontracting  plan  which  contains  all 
the  elements  required  by  the  clause  at 
32.219-9,  Small,  Small  Disadvantaged 
ond  Women-Owned  Small  Business 
Su[H:ontrncting  Plan,  except  goals. 
Master  plans  shall  be  effective  for  a  1- 
year  period  after  approval  by  the 
contincting  officer:  however,  a  nja.ster 
plan  when  incorporated  in  an 
individual  plan  shall  apply  to  (iiat 
contract  throughout  the  life  ot'the 
contract. 


19.705-1    [Amended]. 

Ai.  .Section  i9.70.i-l  is  amended  in 
Iho  first  sentence  by  remov  ing  the 
phrase  "for  Small  and  Small 
Disadvantaged  Business  Concerns". 

44.  Section  19.70')-4  is  amended  by 
revising  Xhv  last  s^\".t!  ncos  r-.i  p;,n:groi5h-i 


(b)  and  (c);  the  first  sentence  of 
paragraphs  (d)(1)  and  (d)(5);  and 
revising  (d)(4)  to  read  as  follows: 

19.705-4    Reviewing  the  subcontracting 
plan. 

*         •         •         *         * 

(b)  •   *  *  If  tlie  plan,  although 
responsive,  evidences  the  bidder's 
intention  not  to  comply  with  its 
obligations  under  the  clause  at  52.219- 
8.  Utilization  of  Small.  Small 
Disadvantaged  and  Women-owned 
Small  Business  Concerns,  the 
contracting  officer  may  find  the  bidder 
noiiresponsible. 

(c)  •   *   •  An  incentive  subcontracting 
clause  (see  52.219-10.  Incentive 
SulK:ontracting  Program),  may  be  used 
when  additional  and  unique  contract 
effort,  such  as  providing  technical 
assistance,  could  significantly  increase 
subcontract  awards  to  small,  small 
disadvantaged  or  women-owned  small 
businesses. 

(d)  *   •   *  (1)  Evaluate  the  offeror's 
past  perfonnance  in  awarding 
subcontracts  for  the  same  or  similar 
products  or  .services  to  small,  small 
disadvantaged  and  women-owned  small 
business  concerns.  •   *   • 
***** 

(4)  Evaluate  subcontracting  potential, 
considering  the  offeror's  make-or-buy 
policies  or  programs,  the  nature  of  the 
produ«:ts  or  ser\'i(.-es  to  be 
subcontracted,  the  known  a\ailability  of 
.small,  small  disadvantaged  and  women- 
owned  small  business  concerns  in  the 
geographical  area  where  the  work  will 
be  ()erformed.  and  the  potential 
contractor's  long-standing  contractual 
relationship  with  its  suppliers. 

(.■))  Advise  the  offeror  of  available 
soiirt:es  of  information  on  potential 
small,  small  disadvantaged  and  women- 
owned  .small  business  subcontractors,  as 
well  as  any  specific  concerns  known  to 
be  potential  subcontractors.  *   *   * 


19.705-7    [Amended]. 

4.^.  Section  19.705-7  is  amended — 

a.  in  the  fir.<t  sentence  of  paragraph  (.^) 
by  removing  fhe  word  "and  "  tlie  first 
time  if  is  used  and  replacing  it  with  a 
(  nnima;  and  adding  tiie  phrase  "and 
women-owned  small  '  alter  the  word 
disadvantaptfd  ■; 

(>,  in  the  third  sentence  of  paraijrapb 
(d)  by  removing  the  words  "business 
.ind  ■  and  replacing  them  with  a  coninin; 
;ind  adding  the  phrase  "and  women- 
owned  .small"  after  the  word 
■'disa(i\.antaj;ed"; 

«:.  in  paragraph  (f)  by  removing  the 
unrds  "Husine.ss  and"  and  replacing 
lh...i  uitbn  <:on:nt,-i;  iind  iidd  i  iw  tht* 


phrase  "and  Women-Owned  Small" 
after  the  word  "Disadvantaged  ". 

4B.  Section  19.706  is  amended  by 
revising  paragraphs  (a)(2)  and  (a)(3)  to 
read  as  follows: 

19.706    Responsibilities  of  the  cognizant 
administrative  contracting  officer. 

(a)  *   •   • 

(2)  Information  on  the  extent  to  whic.h 
the  contractor  is  meeting  the  plans 
goals  for  subcontracting  with  eligible 
small,  small  disadvantaged  and  women- 
owned  .small  business  concerns; 

(3)  Information  on  whether  the 
contractor's  efforts  to  ensure  the 
participation  of  small,  small 
disadvantaged  and  women-owned  sm.dl 
business  concerns  are  in  accordance 
with  its  subcontracting  plan; 
***** 

47.  Set;tion  19.708  is  amended  by 
revising  paragraph  (a)  introductory  \>'\\, 
(b)  and  (c)  to  road  as  follows: 

19.708    Solicitation  provisions  and 
contract  clauses. 

(a)  The  contra(,1ing  officer  shall  insert 
the  clau.se  at  52.219-8.  Utilization  of 
Small.  Small  Disadvantaged  and 
Women-Owned  Small  Business 
Concerns,  in  solicitations  and  contncts 
when  the  contract  amount  is  experfeH  to 
be  over  the  simplified  acqin'sition 
threshold  in  13.000  unless— 
***** 

(b)(1)  The  contracting  officer  shall.  - 
when  contracting  bv  negotiation,  insert 
the  clause  at  52.219-9.  Small.  Small 
Disadvantaged  and  Women-Owned 
Small  Business  Subcontracting  Pl.Tn.  in 
solicitations  and  contracts  that  (i)  offer 
subcontracting  possibilities,  (ii)  are 
expected  to  exceed  SoOO.OOO 
(.Sl.OOU.noo  for  construction  of  anv 
public  facility),  and  (iii)  are  required  'o 
include  the.clause  at  52.219-8. 
I'tilir-ation  of  Small.  Small 
Disadvantaged  and  Women -0\vn»'d 
Small  Business  Concerns,  unless  the 
acquisition  has  been  set-aside  or  is  to  be 
r.r.compli.shed  under  the  8(a)  program. 
When  contracting  by  sealed  bidding 
rallier  than  by  negotiation,  the 
contracting  offit  er  s.hall  use  the  clause 
with  its  .Mternate  !. 

(2)  The  contracting  officer  shnll  insert 
t}:e  clause  at  52.219-10.  Liquidiitcd 
Damages — .Subcontracting  Plan,  in  all 
solicitations  and  contracts  containini' 
the  cluu.se  at  52.219-9.  Small.  Small 
Disadvantaged  and  Womer.-Own*-d 
Small  Business  Subconfnirfi.ng  Plan,  or 
it.s  Alternate  1. 

(c)(  1 )  The  contracting  officer  may, 
when  contrading  by  negotinfinn.  insert 
in  solicitations  arid  contracts  a  <  l.iuse 
.-iibslantially  the  same  as  the  cl.iuse  .it 
.")2.21'J-10.  !iii:.  litive  SwlK.ur.lrotli' J 
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Subpart  19.^ — [Removed  and 
Reserved] 


19.9.  consisting  of 
4oi  and  19.902,  is  removed 


19.1006  is  amended  by 
ph  (b)(1);  in  paragraph 
removing  "13.105  or";  and  in 
by  removing  "small 
inserting  in  its  place 
jcquisition".  The  revi.sed 
follows: 


(c)(3) 
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(1)  Solicit  itions  for  acquisitions  in 
any  of  the  ft  ur  designated  industry 
groups  issued  from  January  1, 1989, 
through  September  30, 1996,  that  have 
an  anticipat  (d  dollar  value  greater  than 
$25,000  sha  1  not  be  considered  for 
small  busini  tss  set-asides  under  subpart 
19.503-3  or  19.503-4  (however,  see 
paragraphs  b)(2)  and  (c)(1)  of  this 
.section).  Ac  ijuisitions  in  the  designated 


industry  groups  shall  continue  to  be 
considered  for  placement  under  the  8(a) 
program  (see  subpart  19.8)  or  as  small 
disadvantaged  business  set-asides  (see 
19.503-2).  During  the  period  when  set- 
asides  cannot  be  considered  for 
acquisitions  in  the  four  designated 
industry  groups,  the  evaluation 
preference  at  19.11  shall  not  be  used. 
*        *        *        *        * 

50.  Subpart  19.11  is  added  to  read  as 
follows: 

Subpart  19.11— Evaluation  Preference  for 
Small  Disadvantaged  Business  Concerns 

Sec. 

19.1100  Policy. 

19.1101  Applicability. 

19.1102  Procedures. 

1 9. 1 1 03  Contract  clause. 

19.1100  Policy. 

Offers  from  small  disadvantaged 
business  concerns  shall  be  given  an 
evaluation  preference  in  accordance 
with  this  subpart.  Evaluation  preference 
for  small  disadvantaged  business 
concerns  is  different  forDOD.  NASA 
and  Coast  Guard,  see  agency 
supplements. 

19.1101  Applicability. 

The  evaluation  preference  shall  be 
used  in  unrestricted,  competitive 
acquisitions  where  award  is  based  on 
price  and  price-related  factors.  The 
preference  may  be  used  at  the  discretion 
of  the  source  selection  authority  in  other 
competitive  acquisitions.  Do  not  use  the 
evaluation  preference  in  acquisitions 
which  are  set-aside  under  subpart  19.5. 

19.1102  Procedures. 

(a)  Give  offers  froni  small 
disadvantaged  business  concerns  a 
preference  in  evaluation  by  adding  a 
factor  of  10  percent  (or  a  different 
percentage  not  exceeding  10  percent,  if 
required  by  agency  regulations)  to  the 
price  of  all  offers,  except — 

(1)  Offers  from  small  disadvantaged 
business  concerns  which  have  not 
waived  the  evaluation  preference; 

(2)  Otherwise  successful  offers  of 
eligible  products  under  the  Trade 
Agreements  Act  when  the  acquisition 
equals  or  exceeds  the  dollar  threshold  in 
(FAR)  48  CFR  25.402;  or 

(3)  Offers  where  application  of  the 
factor  would  be  inconsistent  with  a 
Memorandum  of  Understanding  or  other 
international  agreement  with  a  foreign 
government. 

(b)  Apply  the  factor  on  a  line  item  by 
line  item  basis  or  apply  it  to  any  group 
on  which  award  may  be  made.  Add 
other  evaluation  factors  such  as 
transportation  costs  or  rent-free  use  of 
Government  facilities  to  the  offers 
before  applying  the  10  percent  factor. 


(c)  Do  not  evaluate  offers  using  the 
preference  when  it  would  cause  award 
to  be  made  at  a  price  which  exceeds  fair 
market  price  by  more  than  10  percent. 

19.1103    Contract  Clause. 

Use  the  clause  at  52.219.02.  Notice  of 
Evaluation  Preference  for  Small 
Disadvantaged  Business  Concerns,  in 
solicitations  and  contracts  involving 
unrestricted,  competitiv^e  acquisitions 
where  award  is  based  on  price  and  price 
related  factors.  Use  the  clause  with  its 
Alternate  I  when  the  contracting  officer 
determines  that  there  are  not  small 
disadvantaged  business  manufacturers 
that  can  meet  the  requirements  of  the 
solicitation. 

PART  20— [RESERVED] 

51.  Part  20  is  removed  and  reserved. 
PART  25— FOREIGN  ACQUISITION 

25.105    [Amended] 

52.  Section  25.105  is  amended  in 
paragraph  (a)(1)  by  removing  the  phrase 
"that  is  not  a  labor  surplus  area 
concern";  and  in  paragraph  (a)(2)  by 
removing  the  phrase  "or  any  labor 
surplus  area  concern". 

25.404    [Reserved] 

53.  Section  25.404  is  removed  and 
reserved. 

25.1002    [Amended] 

54.  Section  25.1002  is  amended  in 
paragraph  (b)(2)  by  removing  the  text 
following  the  word  "small"  and 
inserting  in  its  place  "or  small 
disadvantaged  business  set  asides  under 
19.503-2  and  19.503-3." 

PART  26— OTHER  SOCIOECONOMIC 
PROGRAMS 

26.104    [Amended] 

55.  Section  26.104  is  amended  in 
paragraphs  (a)  and  (b)  by  removing 
"Business  and"  and  inserting  a  comma 
in  its  place;  and  inserting  after  the  word 
"Disadvantaged"  the  phrase  "and 
Women-Owned  Small". 

PART  42— CONTRACT 
ADMINISTRATION 

56.  Section  42.302  is  amended  by 
revising  paragraphs  {a)(52)  through 
(a)(55)  to  read  as  follows: 

42.302    Contract  administration  functions. 

***** 

(a)  •  •  * 

(52)  Review,  evaluate,  and  approve 
plant  or  division-wide  small,  small 
disadvantaged  and  women-owned  small 
business  master  subcontracting  plans. 

(53)  Obtain  the  contractor's  currently 
approved  company-  or  division-wide 


plans  for  small,  small  disadvantaged 
and  women-owned  small  business 
subcontracting  for  its  commercial 
products,  or.  if  there  is  no  currently 
approved  plan,  assist  the  contracting 
officer  in  evaluating  the  plans  for  those 
products. 

(54)  Assist  the  contracting  officer, 
upon  request,  in  evaluating  an  offeror's 
proposed  small,  small  disadvantaged 
and  women-owned  small  business 
subcontracting  plans,  including 
documentation  of  compliance  with 
similar  plans  under  prior  contracts. 

(55)  By  periodic  surveillance,  ensure 
the  contractor's  compliance  with  small, 
small  disadvantaged  and  women-owned 
small  business  subcontracting  plans  and 
any  labor  surplus  area  contractual 
requirements;  maintain  documentation 
of  the  contractor's  performance  under 
and  compliance  with  these  plans  and 
requirements;  and  provide  advice  and 
assistance  to  the  firms  involved,  as 
appropriate. 


42.501  [Amended] 

57.  Section  42.501  is  amended  in 
paragraph  (b)  by  removing  the  word 
"and"  and  inserting  a  comma  in  its 
place;  and  inserting  after  the  word 
"disadvantaged"  the  phrase  "and 
women-owned  small". 

58.  Section  42.502  is  amended  by 
revising  paragraphs  (i)  and  (j)  to  read  as 
follows: 

42.502  Selecting  contracts  for  postaward 
orientation. 

•         *         *         *         * 

(i)  Contractor's  status,  if  any.  as  a 
small  business,  small  disadvantaged  or 
women-owned  small  business  concern; 

(j)  Contractor's  performance  history 
with  small,  small  disadvantaged  and 
women-owned  small  business 
subcontracting  programs; 


PART  44-SUBCONTR  ACTING 
POLICIES  AND  PROCEDURES 

44.202-2    [Amended] 

59.  Section  44.202-2  is  amended  in 
paragraph  (a)(4)  by  removing  the  phrase 
"labor  surplus  area  or";  removing  the 
words  "business  concerns  and"  and 
inserting  a  comma  in  its  place;  and 
inserting  after  the  word 
"disadvantaged"  the  phrase  "and 
women-owned  small". 

44.303    [Anoended] 

59.  Section  44.303  is  amended  in 
paragraph  (e)  by  removing  the  phrase 
"labor  surplus  area  concerns  and";  and 
inserting  after  the  word 
"disadvantaged"  the  phrase  "and 
women-owned  small". 


PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

60.  Section  52.204-00  is  added  to 
read  as  follows: 

52.204-00   Women-Owned  Business. 
As  prescribed  in  4.603,  insert  the 
following  provision: 

Women-Owned  Business  (Date) 

(a)  Representation.  The  offeror  represents 
that  it  D  is,  D  is  not  a  women-owned 
business  concern. 

(b)  Definition.  "Women-owned  business 
concern,"  as  used  in  this  provision,  means  a 
concern  wiiich  is  at  least  51  percent  owned 
by  one  or  more  women;  or  in  the  case  of  any 
publicly  owned  business,  at  least  51  percent 
of  the  stock  of  which  is  owned  by  one  or 
more  women:  and  whose  management  and 
daily  business  operations  are  controlled  by 
one  or  more  women. 

52.216-21    [Amended] 

61.  Section  52.216-21  is  amended  in 
the  introductory  text  of  Alternates  III 
and  IV  by  removing  the  phrase  "or  labor 
surplus  area".. 

62.  Section  52.219-1  is  revised  to  read 
as  follows: 

52.219-1    Small  Business  Program 
Representations. 

As  prescribed  in  19.304(a).  insert  the 
following  provision: 

Small  Business  Program  Representations 
(Date) 

(a)(1)  The  standard  industrial  classification 
(SIC)  code  for  this  acquisition  is 
[insert  SIC  code). 

(2)  The  small  business  size  standard  is 
,  (insert  size  standard). 


(3)  The  small  business  size  standard  for  a 
concern  which  submits  an  offer  in  its  own 
name,  other  than  on  a  construction  or  service 
contract,  but  which  proposes  to  furnish  a 
product  which  it  did  not  itself  manufacture, 
is  500  employees. 

(b)  Representations.  (1)  The  offeror 
represents  and  certifies  as  part  of  its  offer  that 
it  D  is,  n  is  not  a  small  business  concern. 

(2)  The  offeror  represents  and  certifies  as 
part  of  its  offer  that  it  D  is,  D  is  not  a  small 
disadvantaged  business  concern. 

(3)  The  offeror  represents  as  part  of  its  offer 
that  it  D  is,  D  is  not  a  women-owned  small 
business  concern. 

(c)  Definitions.  Small  business  concern,  as 
used  in  this  provision,  means  a  concern, 
including  its  affiliates,  that  is  independently 
owned  and  operated,  not  dominant  in  the 
field  of  operation  in  which  it  is  bidding  on 
Government  contracts,  and  qualified  as  a 
small  business  under  the  criteria  in  13  CFR 
part  121  and  size  standard  above. 

Small  disadvantaged  business  concern,  as 
used  in  this  provision,  means  a  small 
business  concern  that  (1)  is  at  least  51 
percent  unconditionally  owned  by  one  or 
more  individuals  who  are  both  socially  and 
economically  disadvantaged,  or  a  publicly 
owned  business  having  at  least  51  p>ercent  of 
its  stock  unconditionally  owned  by  one  or 


more  socially  and  economically 
disadvantaged  individuals  and  (2)  has  its 
management  and  daily  business  controlled 
by  one  or  more  such  individuals.  This  term 
also  means  a  small  business  concern  that  is 
at  least  51  percent  unconditionally  owned  by 
an  economically  disadvantaged  Indian  tribe 
or  Native  Hawaiian  Organization,  or  a 
publicly  owned  business  having  at  least  51 
percent  of  its  stock  unconditionally  owned 
by  one  or  more  of  these  entities  which  has 
its  management  and  daily  business 
controlled  by  members  of  an  economically 
disadvantaged  Indian  tribe  or  Native 
Hawaiian  Organization,  and  which  meets  the 
requirements  of  13  CFR  part  124. 

Women-owned  small  business  concern,  as 
used  in  this  provision,  means  a  small 
business  concern  at  least  51  percent  owned 
by  a  woman  or  women  or,  in  the  case  of  any 
publicly  owned  business,  at  least  51  percerit 
of  the  stock  is  owned  by  one  or  more  women: 
and  whose  management  and  daily  business 
operations  arc  controlled  by  one  or  more 
women. 

(d)  Notice.  Under  15  U.S.C.  645(d),  any 
person  who  misrepresents  a  firm's  status  as 
a  small  or  small  disadvantaged  business 
concern  in  order  to  obtain  a  contract  to  be 
awarded  under  the  preference  programs 
established  pursuant  to  sections  8(a),  8(d).  9. 
or  15  of  the  Small  Business  Act  or  any  other 
provision  of  Federal  law  that  specifically 
references  section  8(d)  for  a  definition  of 
program  eligibility,  shall — 

(1)  Be  punished  by  imposition  of  fine, 
imprisonment,  or  both: 

(2)  Be  subject  to  administrative  remedies, 
including  suspension  and  debarment:  and 

(3)  Be  ineligible  for  participation  in 
programs  conducted  under  the  authoritv  of 
the  Act. 

(End  of  provision) 

52.219-2  ttiru  52.219-6    [Reserved] 

63.  Sections  52.219-2  through 
52.219-5  are  removed  and  reser\ed. 

64.  Section  52.219-6  is  amended  by 
revising  Alternate  I  to  read  as  follows: 

52.219-6    Notice  of  Total  Small  Business 
Set-Astde. 

***** 

Alternate  I  [DATE].  When  the  acquisition 
is  for  a  product  in  a  class  for  which  the  Small 
Business  Administration  has  determined  that 
there  are  no  small  business  manufacturers  or 
processors  in  the  Federal  market  in 
accordance  with  19.503-3(c).  delete 
paragraph  (c). 

65.  Section  52.219-7  is  amended  by 
revising  the  date  of  the  clause:  in 
paragraph  (a)  by  removing  the 
definitions  Labor  surplus  area,  Labor 
surplus  area  concern,  and  Perform 
substantially  in  labor  surplus  areas:  and 
by  revising  paragraphs  (b)(4)  and  (c)  and 
Alternate  I  fo  read  as  follows: 

52.219-7    Notice  of  Partial  Small  Business 
Set-Aside. 
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Notice  of  Partial  Small  Business  Set-Aside 
(Date) 

*         * 

(4)  The  cool  ractoiis)  ior  the  t)et-«ii>i4ie 
portion  will  bi  selected  from  among  the 
small  busiaest  concerus  that  submitted 
r»^sf)onsive  offt;rs  on  the  non-sel-aside 
portion.  Negotiations  will  be  cooducied  with 
the  concern  that  suhmitled  the  lowest 
.  responsive  of^r  ob  the  aoo-set'<asid(?  portion. 
If  the  negotiat  ons  are  aat  successful  or  if 
only  part  of  tl:  e  set-aside  portion  is  awarded 
to  that  concer  i.  negotiations  will  be 
conducted  wi  h  the  concern  that  stihmitted 
the  second-loi  vest  responsive  offer  on  the 
non-set-aside  XJrtion.  This  process  wiU 
continue  unti  a  contract  or  contracts  are 
awarded  for  tl  le  entire  set-aside  portion. 
»         »         •         »         * 

(c)  Agreewt  nt  For  the  set-aside  portion  of 
the  acquisitio  \,  a  manufactuier  or  regular 
dealer  submit  ing  an  oifer  in  iU  own  name 
agrees  to  hira  sh.  in  perfonaii^  the  contract, 
only  end  ilpmn  manufactured  or  produced  by 
small  busincsi  concerns  inside  the  United 
States,  its  terr  tones  and  possessions,  the 
Qimmonweal  h  of  Puerto  Rico,  the  Trust 
Territory  of  tt  e  Pacific  Islands,  or  the  District 
of  Columbia.  \  iowever,  this  requirement  does 
not  apply  in  t  [mnection  with  construction  or 
service  contra  cts. 
(End  oS  clause} 

Alternate  I  (DATEJ,  When  the  acquisition 
is  for  a  pmdutt  in  a  daas  for  which  the  Small 
Business  AiinimstratisB  has  determined  that 
there  are  no  spall  business  manutacturen  or 
processors  io  the  Federal  mariet  ia 
accordance  w^h  19.503-3<e),  delete 
paragraph  (c) 

66.  Section  52.219-8  is  amertded  by 
revising  the  section  heading;  the  clause 
title  and  datp;  paragraph  (ah 
redesignalii^  paragraph  (d)  as  (e)  and 
revising  it;  and  adding  a  new  paragraph 
(d)  to  read  a«  follows: 

1 
52^19-8    Uitization  of  SmaU,  Small 
Disadvantagfd  and  Women-Owned  Small 
Bustneasi 


Utilization  of  Small,  SmaU  Disadvantaged 
and  Women-Owned  Small  Business 
Coaceras  (D^e) 


(a)  It  is  the  jpdicy  of  the  United  States  that 
srnail  business  concerns,  small  business 
concerns  ow«ed  and  controlled  by  socially 
.and  eco^omicaily  dis»dvantaged  individuals 
and  small  business  concerns  owned  and 
controlled  bw  women  shall  have  the 
maximum  practicable  opportunity  to 
participate  iq  performing  contrails  let  by  any 
Federal  agency,  including  contracts  and 
subcontracts  lor  subsystems,  asseinblics, 
compooeats,|and  related  services  kx  ma|r>r 
systems.  It  isl^tftber  the  policy  of  the  United 
Stales  that  it4  prime  ooBtractors  establish 
procedures  t4  ensure  the  timely  paymem  of 
amounts  due<  pursuaat  to  the  terms  of  their 
subcontracts -with  small  business  concerns, 
small  business  concents  owned  sad 


controlled  h\ 


disadvantage  d  individuals  and  saaH 


JMI 


socially  and  economically 


business  concerns  owned  and  controlled  by 
women. 

»         »         •         »         * 

(d)  The  term  "small  business  ooooem 
owned  and  controlled  by  women"  shall  mean 
a  small  business  concern  (i)  which  is  at  least 
51  percent  ovimed  by  one  or  more  women,  or, 
in  the  case  of  any  ptiblicly  owned  business. 
at  least  51  percent  of  the  stock  of  which  is 
owned  by  one  or  more  women,  and  (ii) 
whose  management  and  daily  business 
opecations  are  oontroUed  by  one  ai  more 
women,  and; 

(e)  Contractors  acting  in  good  faith  may 
rely  on  written  representations  by  their 
subcontractors  regarding  their  status  as  a 
small  business  concern,  a  small  business 
concern  owned  and  controlled  b>  socially 
and  ecorKxnically  disadvantaged  individuals 
or  a  small  business  concern  owned  and 
controlled  by  women. 

(End  of  clause) 

67.  Section  52.219-9  is  amended  by 
revising — 

a.  The  section  heading; 

b.  The  clause  title  and  date; 

c.  The  fiist  sentence  of  paragraph  (c); 

d.  Paragraphs  (d),  (e),  (i),  and 
Alternate  I  to  reaid  as-follows: 

52.219-9    Small,  Small  Disadvantaged  and 
Women-Owned  SmaH  Business 

SutKontracting  Plan. 


Small,  Small  Disadvantaged  and  Wemen- 
Owned  Small  Business  Stibcaatraciiag  Plaa 
(Dale) 

•         *         *         •         • 

(c)  The  offeror,  upon  request  by  the 

Contracting  Officer,  shall  submit  and  ^ 

negotiate  a  subcontrac^qg  plan,  where 
applicable,  which  seftarateiy  addresses 
subcontracting  with  small  business  concerns, 
with  small  disadvantaged  business  concerns 
aiid  with  women-owned  small  business 
(X)ncem8.  •   •   * 

(d)  The  oiieror's  suboontractiiv  plan  shall 
include  the  following: 

(1)  Goals,  expressed  in  terms  of 
percentages  of  total  planned  subcontracting 
dollars,  fior  the  use  of  small  bu.siness 
concerns,  small  disadvantaged  business 
concerns  and  women-owoed  small  business 
concerns  as  subcontractors.  The  offeror  shall 
include  all  subcontracts  that  conthliute  to 
contract  peribnDaace.  and  may  include  a 
proportionate  share  of  products  and  services 
that  are  noFmally  allocated  as  iadirect  oasts. 

(2)  A  statement  of — 

(i)  Total  dollars  |>ianned  to  be 
subcontracted; 

(ii)  Total  dollars  planned  to  be 
subcontracted  to  small  business  coDoeras; 

(iii)  Total  dollars  plaaned  to  be 
subcontracted  to  small  disadvantaged 
business  concerns;  and 

(iv)  Total  dollars  planned  to  be 
subcontracted  to  women^Himed  small 
business  coooerns; 

(3)  A  description  of  the  principal  types  of 
supplies  and  services  to  be  subcootracted, 
and  an  ideniifiuition  of  the  types  planned  iot 
subcontracting  to  (i)  smaU  Iwsiness  oonoems. 


(ii)  small  disadvantaged  business  oonccnis 
and  (iii)  women-owned  small  business 
concerns. 

(4)  A  description  of  the  method  used  to 
develop  the  subcontracting  goals  in  (l5  above. 

(5)  A  description  of  the  method  used  to 
identify  potential  sources  for  solicitation 
purix)ses  (e.g.,  existing  company  source  lists, 
the  Procurement  Automated  Source  System 
(PASS)  of  the  Small  Business 
Administration,  the  National  Minority 
Purchasing  Council  Vendor  lofaamation 
Service,  the  Research  and  Information 
Division  of  the  Minority  Business 
Development  Agency  in  the  Department  of 
Commerce,  or  small,  small  disadvantaged 
and  won>en-owned  small  btisiness  rxjnccms 
trade  associations). 

(6)  A  statement  as  to  whether  or  not  the 
offeror  included  indirect  costs  in  establishing 
subcontracting  goals,  and  a  description  of  the 
method  used  to  determine  the  proportionate 
share  of  indirect  costs  to  be  incurred  with  Ii] 
small  business  concerns,  (ii)  small 
disadvantaged  business  concerns  and  (iii) 
women-owned  small  business  concerns. 

(7)  The  name  of  the  individual  employed 
by  the  offeror  who  will  administer  the 
offerors  subcontracting  program,  and  a 
description  of  the  duties  of  the  individual. 

(8)  A  description  of  the  efiorts  tte  offefwr 
will  make  to  assure  that  small,  small 
disadvantaged  and  women-owaed  small 
business  concerns  have  an  equitable 
opportunity  to  compete  for  subcontracts. 

(9)  Assurances  that  the  offeror  will  include 
the  clause  in  this  contract  entitled 
"Utilization  Of  Small,  Small  Disadvantaged 
And  Women-Owned  Small  Business 
Concerns  in  all  subcontracts  that  oOer  furtlKr 
subcontracting  opportunities,  and  that  the 
offeror  will  require  all  subcontractors  (except 
small  business  concerns}  who  receive 
subcontracts  in  excess  of  $500,000 

(SI  .000.000  for  construction  of  any  public 
facility),  to  adopt  a  plan  similar  to  the  plan 
agreed  to  by  the  offeror. 

(10)  Assurances  that  the  offeror  will  (i) 
cooperate  in  any  studies  or  surveys  as  may  • 
be  required,  (ii)  submit  periodic  reports  io 
order  to  allow  the  Government  to  determine 
the  extent  of  compliance  by  the  offenx  with 
the  subcontracting  plan,  (iii)  submit  StandanI 
Form  (SF)  294,  Subcontracting  Report  for 
Individual  Contracts,  and/or  SF  295, 
Summary  Subcontract  Report,  in  accordance 
with  the  instructions  on  the  foniw.  and  (iv) 
ensure  that  its  subcontractors  agree  to  submit 
Standard  Forms  294  and  295. 

(11)  A  recitation  of  the  types  of  lecunis  the 
offeror  will  maintain  to  demonstrate 
procedures  that  have  been  adopted  to  comply 
with  the  requirements  and  goals  in  the  plan, 
including  establishing  source  lists-,  and  a 
description  of  its  efforts  to  locate  small,  smai. 
disadvantaged  and  women-owned  small 
business  concerns  and  award  subcimtrauts  to 
them.  The  records  shall  include  at  least  the 
following  (on  a  plant-wide  or  company-wide 
basis,  unless  otherwise  indicated): 

(i)  Source  lists,  guides,  and  other  data  that 
identify  small,  small  disadvantaged  and 
women-owned  small  business  concerns. 

(ii)  Organizations  contacted  in  an  attempt 
to  locate  sources  that  are  small,  small 
disadvantaged  or  women-owned  small 
business  concerns. 


(iii)  Records  on  each  subcontract 
solicitation  resulting  in  an  award  of  more 
than  SlOO.OOO,  indicating  (A)  whether  small 
business  concerns  were  solicited  and  if  not, 
why  not,  (B)  whether  small  disadvantaged 
business  concerns  were  solicited  and  if  not. 
why  not,  (C)  whether  women-owned  small 
business  concerns  were  solicited  and  if  not, 
why  not,  and  (D)  if  applicable,  the  reason 
award  was  not  made  to  a  small  business 
concern. 

(iv)  Records  of  any  outreach  efforts  to 
contact  (A)  trade  associations,  (B)  business 
development  organizations,  and  (C) 
conferences  and  trade  fairs  to  locate  small, 
small  disadvantaged  and  women-owned 
small  business  sources. 

(v)  Records  of  internal  guidance  and 
encouragement  provided  to  buyers  through 

(A)  workshops,  seminars,  training,  etc.,  and 

(B)  monitoring  performance  to  evaluate 
compliance  with  the  program's  requirements. 

(vi)  On  a  contract-by-contract  basis,  records 
to  support  award  data  submitted  by  the 
offeror  to  the  Government,  including  the 
name,  address,  and  business  size  of  each 
sjbcontractor.  Contractors  having  company 
or  division-wide  annual  plans  need  not 
comply  with  this  requirement. 

(e)  In  order  to  effectively  implement  this 
pl^.n  to  the  extent  consistent  with  efficient 
contract  performance,  the  Contractor  shall 
perform  the  following  functions: 

(1)  Assist  small,  small  disadvantaged  and 
vvonien-owned  small  business  concerns  by 
arranging  solicitations,  time  for  the 
preparation  of  bids,  quantities,  specifications, 
and  delivery  schedules  so  as  to  facilitate  the 
participation  by  such  concerns.  Where  the 
Contractors  lists  of  potential  small,  small 
disadvantaged  and  women-owned  small 
business  subcontractors  are  excessively  long, 
reasonable  effort  shall  be  made  to  give  all 
such  small  business  concerns  an  opportunity 
to  compete  over  a  period  of  time. 

(2)  i^ovide  adequate  and  timely 
consideration  of  the  potentialities  of  small, 
small  disadvantaged  and  women-owned 
small  business  concerns  in  all  "make-or-buy" 
decisions. 

(3)  Counsel  and  discuss  subcontracting 
opportunities  with  representatives  of  small, 
small  disadvantaged  and  women-owned 
small  business  firms. 

(I)  Provide  notice  to  subcontractors 
concerning  penalties  and  remedies  for 
misrepresentations  of  business  status  as 
small,  small  disadvantaged  or  women-owned 
small  business  for  the  purf>ose  of  obtaining 
a  subcontract  that  is  to  be  included  as  part 
or  .nil  of  a  goal  contained  in  the  Contractor's 
subcontracting  plan. 
•         *         «         *         » 

(i)  The  failure  of  the  Contractor  or 
subcontractor  to  comply  in  good  faith  with 
(1)  the  clause  of  this  contract  entitled 
' Utilization  Of  Small,  Small  Disadvantaged 
And  Women-Owned  Small  Business 
Concerns,"  or  (2)  an  approved  plan  required 
by  this  clause,  shall  be  a  material  breach  of 
the  contract. 
(End  of  clause) 

A\*p'-T>nte  !  (D.^TE).  When  contracting  by 
.sealed  bidding  rather  than  by  negotiation, 
substitute  the  following  paragraph  (c)  for 
paragraph  (c)  of  the  basic  clause: 


(c)  The  apparent  low  bidder,  upon  request 
by  the  Contracting  Officer,  shall  submit  a 
subcontracting  plan,  where  applicable,  which 
separately  addresses  subcontracting  with 
small  business  concerns,  with  small 
disadvantaged  business  concerns  and  with 
women-owned  small  business  concerns.  If 
the  bidder  is  submitting  an  individual 
contract  plan,  the  plan  must  separately 
address  subcontracting  with  small  business 
concerns,  with  small  disadvantaged  business 
concerns  and  with  women-owned  small 
business  concerns  with  a  separate  part  for  the 
basic  contract  and  separate  parts  for  each 
option  (if  any).  The  plan  shall  be  included  in 
and  made  a  part  of  the  resultant  contract.  The 
subcontracting  plan  shall  be  submitted 
within  the  time  specified  by  the  Contracting 
Officer.  Failure  to  submit  the  subcontracting 
plan  shall  make  the  bidder  ineligible  for  the 
award  of  a  contract. 

52.219-10    [Amended] 

68.  Section  52.219-10  is  amended 
in — 

a.  The  section  heading  and  clause  title 
by  removing  "for  Small  and  Small 
Disadvantaged  Business  Concerns"  and 
revising  the  date; 

b.  The  introductory  text  of  the  clause 
by  removing  the  text  following 
"19.708(c)(1),"  and  inserting  in  its  place 
"insert  the  following  clause:";  and 

c.  Paragraph  (a)  ofthe  clause  by 
removing  the  word  "and",  inserting  a 
comma  in  its  place,  and  removing  the 
period  at  the  end  ofthe  sentence  and 
inserting  in  its  place  "and  a  certain 
percentage  to  women-owned  small 
business  concerns." 

52.219-13    [Reserved] 

69.  Section  52.219-13  is  removed  and 
reserved. 

70.  Section  52.219-16  is  amended  by 
revising  the  section  heading,  clause  title 
and  date;  paragraph  (a);  the  first 
sentence  of  paragraph  (b);  and 
paragraphs  (d)  and  (f)  to  read  as  follows: 

52.219-16    Liquidated  Damages- 
Subcontracting  Plan. 


Liquidated  Damages — Subcontracting  Plan 
(Dale) 

^(a)  Failure  to  make  a  good  faith  effort  to 
comply  with  the  subcontracting  plan,  as  used 
in  this  clause,  means  a  willful  or  intentional 
failure  to  perform  in  accordance  with  the 
requirements  of  the  subcontracting  plan 
approved  under  the  clause  in  this  contract 
entitled  "Small,  Small  Disadvantaged  and 
Women-Owned  Small  Business 
Subcontracting  Plan,"  or  willful  or 
intentional  action  to  frustrate  the  plan. 

(b)  If,  at  contract  completion,  or  in  the  case 
of  a  commercial  products  plan,  at  the  close 
of  the  fiscal  year  for  which  the  plan  is 
applicable,  the  Contractor  has  failed  to  meet 
its  subcontracting  goals  and  the  Contracting 
Officer  decides  in  accordance  with  paragraph 
(c)  of  this  clause  that  the  Contractor  failed  to 
make  a  good  faith  effort  to  comply  with  its 


subcontracting  plan,  established  in 
accordance  with  the  clause  in  this  contract 
entitled  Small,  Small  Disadvantaged  and 
Women-Owned  Small  Business 
Subcontracting  Plan,  the  CcnU^ctor  shall  pay 
the  Government  liquidated  damages  in  an 
amount  stated.  •  •  • 

•  •         •         *         * 

(d)  With  respect  to  commercial  products 
plans;  i.e..  company-wide  or  division-wide 
subcontracting  plans  approved  under 
paragraph  (g)  ofthe  clause  in  this  contract 
entitled.  Small,  Small  Disadvantaged  and 
Women-Owned  Small  Business 
Subcontracting  Plan,  the  Contracting  Officer 
of  the  agency  that  originally  approved  the 
plan  will  exercise  the  functions  of  the 
Contracting  Officer  under  this  clause  on 
behalf  of  all  agencies  that  awarded  contracts 
covered  by  that  commercial  products  plan. 

•  •         •         •         • 

(f)  Liquidated  damages  shall  be  in  addition 
to  any  other  remedies  that  the  Government 
may  have. 

(End  of  clause) 

52.219-22    [Reserved] 

71.  Section  52.219-22  is  removed  and 
reserved. 

72.  Section  52.219-00  is  added  to 
read  as  follows: 

52.21 9-00    Notice  of  Total  Small 
Disadvantaged  Business  Set-Aside. 

As  prescribed  in  19.508(g),  insert  the 
following  clause  in  solicitations  and 
contracts: 

Notice  of  Total  Small  Disadvantaged 
Business  Set-Aside  (Dale) 

(a)  Definition — Small  disadvantaged 
business  concern,  as  used  in  this  clause, 
means  a  small  business  concern  that  (a)  is  at 
least  51  p>ercent  unconditionally  owned  by 
one  or  more  individuals  who  are  both 
socially  and  economically  disadvantaged,  or 
a  publicly  owned  business  having  at  least  51 
percent  of  its  stock  unconditionally  owned 
by  one  or  more  socially  and  economically    " 
disadvantaged  individuals  and  (b)  has  its 
management  and  daily  business  controlled 
by  one  or  more  such  individuals.  This  term 
also  means  a  small  business  concern  that  is 
at  least  51  percent  unconditionally  owned  by 
an  economically  disadvantaged  Indian  tribe 
or  Native  Hawaiian  Organization,  or  a 
publicly  owned  business  having  at  least  51 
percent  of  its  stock  unconditionally  owned 
by  one  of  these  entities  which  has  its 
management  and  daily  business  controlled 
by  members  of  an  economically 
disadvantaged  Indian  tribe  or  Native 
Hawaiian  Organization,  and  which  meets  the 
requirements  of  13  CFR  part  12». 

(b)  General — (1)  Offers  are  solicited  only 
from  small  disadvantaged  business  concerns. 
Offers  received  from  concerns  that  are  not 
small  disadvantaged  business  concerns  shall 
be  considered  nonresponsive  and  will  be 
rejected. 

(2)  Any  award  resulting  from  this 
solicitation  will  be  made  to  a  small 
disadvantaged  business  concern. 

(c)  Agreement.  A  manufacturer  or  regular 
dealer  submitting  an  offer  in  its  own  name 


JMI 


2316 


Federal  Register  /  Vol.  60,  No.  4  /  Friday.  January  6.  1995  /  Proposed  Ruies 


agrees  to  ftirnisp.  in  performif^  the  contract, 
only  end  itemspnaaufactunsd  or  produced  by 
small  disadvan  laged  business  concerns 
inside  the  Unititd  States,  its  territories  and 
possessions,  th^  CominonweaUh  of  Puerto 
Rico,  the  Trust  Territory  of  the  Pacific 
Islands,  or  the  1  Jistrict  of  Columbia.  However, 
this  requiremei  t  does  not  apply  in 
connection  wit|j  constmction  or  service 
contracts. 
(End  of  clause) 

Alternate  I  (I  Ute).  When  the  acquisition  is 
for  a  product  it  a  class  for  which  the 
contracting  ofTi:*!  has  determined  that  there 
are  no  small  ditadvantsged  business 
manufacturers  jr  processors  in  accordan** 
with  iq.503-2( :),  substitute  the  following 
paragmph  (< )  f<  r  paragraph  (c)  of  the  basic 
clause: 

(c)  Agreemeik.  A  manufacturer  or  regular 
dealer  subroitti  [»g  an  offer  in  its  own  name 
agrees  to  fumis  i,  in  performing  the  contract, 
only  end  items  manufactured  or  produced  by 
small  business  concerns  inside  the  United 
States,  its  territ  jries  and  possessions,  the 
Commonwealtl  i  of  Puerto  Rico,  the  Trust 
Territory  of  the  Pacific  Isl.inds,  or  the  District 
of  Columbia.  H  »*irever.  this  requirement  does 
not  apply  in  ca  [jnection  with  construction  or 
service  contrac  ;s. 


73.  Section 
as  52.219-01 

follows: 


52.219-01 
Concerns. 


52.220-1  is  redesignated 
and  revised  to  read  as 


Pr  ority  for  Labor  Surplus  Area 


I  ed  in  19.304(b),  insert  the 


As  prescri 
following  pfdvision 

Priority  for  La  tor  Surplus  Area  Concerns 
(Date) 

(a)  The  offer^'s  status  as  a  labor  surplus 
ansa  concern  n|ay  af£ect  entilteinent  to  award 
in  case  of  tic  ol  fers.  In  order  to  determine 
whether  the  of  eror  is  entitled  to  a  priority, 
the  offeror  raw  I  identify,  below,  the  I-SA  in 
which  the  cost  i  to  be  incurred  on  account  of 
manufactxiring  or  production  (by  the  offeror 
or  the  first-tier  subcontractors)  amount  to 
more  than  50  j  ercent  of  the  contract  price. 


(b)  Failure  t< 
ureas  as 
offeror  from 
If  the  offeror  ia 
of  receiving 
clause  and  wi 
qualified  for 
the  contraLt  or 
performed  in 
of  an  LSA  conlera 
(End  of  pn>vis;an) 


74,  SectioB 
wA  as  follot  rs: 


identify  the  labor  surplus 
specified  above  will  preclude  the 
re  eiving  priority  consideration, 
awarded  a  contract  as  a  result 
priority  coosideratiun  uuder  this 

not  have  otherwise 
<i4ard.  the  offeror  shall  perfbnn 

cause  the  iMoUact  to  be 
i  DCOrdAOce  with  tbeol»li]^>ofis 


52.219-02  n  added  to 


52.219-02    Notice  of  EvahMfboa  Prefersnc* 
lor  SmaU  Disadvantaged  Business 
Concerns. 

As  prescribed  in  19.1103,  insert  the 
following  clause: 

Notice  of  Evaluation  Preference  for  Sib«II 
Disadvantaged  Bosinesi  Concerns  (Date) 

(b)  Definition — Small  disadvantaged 
business  concern,  as  used  in  this  clause, 
means  a  small  business  concern  that  (a)  is  at 
least  51  percent  unconditionally  owned  by 
one  ot  more  individuals  who  are  both 
socially  and  economically  disadvantaged,  or 
a  publicly  owned  business  having  at  least  51 
percent  of  its  stock  unconditionally  owned 
by  one  or  more  socially  and  economically 
disadvantaged  individuals  and  fh)  has  its 
management  and  daily  busirM-ss  controlled 
by  one  or  more  such  individuols.  This  term 
also  means  a  small  business  concern  that  is 
at  least  51  percent  unconditionally  owned  by 
an  economically  disadvantaged  Indian  trilte 
or  Native  Hawaiian  Organization,  or  a 
publicly  owned  business  having  at  least  51 
percent  of  its  stock  unconditionally  owned 
by  one  of  these  entities  which  has  its 
management  and  daily  business  controlled 
by  members  of  an  economically 
disadvantaged  Indian  tribe  or  Native 
Hawaiian  Organization,  and  which  meets  the 
requirements  of  13  CFR  part  124. 

(b)  Evaluation  preference — (1)  Offers  will 
be  evaluated  by  adding  a  factor  often  percent 
to  the  price  of  all  offers,  except — 

(i)  Offers  from  small  disadvantaged 
business  concerns,  which  have  not  waived 
the  preference; 

(ii)  OtherwLse  successful  offers  of  eligible 
products  under  the  Trade  Agreements  .\cl 
when  the  dollar  threshold  for  application  of 
the  Act  is  exceeded; 

(iii)  Offers  where  application  of  the  factor 
would  be  inconsistent  with  sMemocandum 
of  Understanding  or  other  international 
agreement  with  a  foreign  govemroent. 

(2)  The  ten  percent  factor  will  be  applied 
on  a  line  item  by  line  item  basis  or  to  any 
group  of  items  on  which  award  may  be  made. 
Other  evaluation  factors  described  in  the 
solicitation  will  be  applied  before  application 
of  the  ten  perceul  factor.  The  tea  percent 
factor  will  not  be  applied  if  u.siag  the 
preference  would  cause  the  contract  award  to 
be  made  at  a  price  which  exceeds  the  fair 
market  price  by  outre  than  ieo  peH«nL 

(c)  Waiver  of  evaluation  preference.  A 
small  disadvantaged  business  may  elect  to 
waive  the  preference,  in  which  case  the  ten 
percent  factor  will  be  added  to  its  offer  for 
evaluation  purposes.  The  agreen»cnts  in 
paragraph  (d)  do  not  apply  to  offers  which 
waive  the  preference. 

Offeror  elects  to  waive  the 

preference. 

(d)  Agreements — (1)  A  small  disadvantaged 
business  concern  which  did  not  waive  the 
preference,  agrees  that  in  perfonnance  of  the 
contract,  in  the  case  of  a  contract  for — 

(i)  Services,  except  construrlion.  at  least  50 
[jenent  of  the  cost  of  personnel  for  contract 
performance  will  he  .spent  for  employees  of 
the  cfmrem. 


(ii)  Supplies,  at  least  50  perc:ent  of  the  «t)s1 
of  manufacturing,  excluding  the  tx)St  of 
materials,  will  be  performed  by  the  concern.- 

(iii)  General  construction,  at  least  15 
percent  of  the  cost  of  the  contract,  exdudin;} 
the  cost  of  materials,  will  be  performed  by 
employees  of  the^ concern. 

(iv)  Construction  by  special  trade 
contractors,  at  least  25  percent  of  the  cost  ol 
the  contract,  excluding  the  cost  of  materials, 
will  be  performed  by  employees  of  thi; 
(ontern. 

(2)  A  small  disadvantaged  business 
submitting  an  offer  in  its  own  uaiiic  agiees 
to  funiish  in  performing  this  coutraci  only 
end  items  manufactured  or  produced  by 
small  disadvantaged  business  concerns. 

Altr^nate  I  (Date).  When  the  acquisition  is 
for  a  product  in  a  class  for  which  the 
c;ontracting  officer  has  determined  that  tlx^ie- 
are  no  small  disadvantaged  busines.s 
manufacturers  or  processors  ia  accord;iu(;e 
with  19.503-2(c).  substitute  the  fbllowinjj 
paragraph  (d)i2)  for  paragraph  (d)(2)  ol  tJ)*' 
basic  c:lause: 

(d)(2)  .\  small  disadvantaged  business 
submitting  an  offer  in  its  own  name  agrees 
to  furnish,  in  performing  the  contract,  only 
end  Items  manufactured  or  produced  by 
small  business  com«ms  inside  the  United 
.States,  its  territories  and  posses.sioiis,  the 
Commonwealth  of  Puerto  Rico,  the  Trust 
Territory  of  the  Pacific  Islands,  or  \he  Distrii  J 
of  Columbia.  However,  this  requirement  does 
not  apply  in  connection  with  construjtion  or 
service  (xintratls. 

52.220-1    [Redesignated] 

52.220-2,  52.220-3,  and  52.220-4 
[Removed  and  reserved] 

75.  S«u:tions  52.220-2.  52.220-3,  an«l 
52.220-4  are  removed  and  reserv«d. 

PART  53— FOfUIIS 

76.  Suction  53.219  is  reviited  lo  leatl 
as  follows: 

53.219    Small  tMiSiness  programs. 
The  following  standard  forms  are 

prescribed  for  use  in  reporting  small, 
small  disadvantaged  and  women-owne«l 
small  btisiness  subcontracting  data,  as 
specified  in  part  19: 

(a)  SF294  (REV  XX).  SubcontruLiiii}} 
Report  for  Individual  Co/i/racts.  lSc>c 
19.704(a)(5).) 

(h)  SF  295  (REV  XX).  Summary 
Subcantract  Rtjport.  (See  19.704(a)15).) 
SF  295  is  authorized  for  local 
reproduction  and  a  copy  is  fiirnLshed  fur 
this  purpose  in  part  53  of  the  loos«»-lf»af 
edition  of  the  FAR. 

77.  .Sections  53.301-294  and  53.301- 
295  are  revi.sed  to  read  as  follows: 

53.301-294    Subcontracting  Reporting  tor 
Individual  Contracts. 

BILLING  CO0£  6820-34-P 
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SUBCONTRACTING  REPORT  FOR  INDIVIDUAL  CONTRACTS 
(Whole  dollar  amounts  should  be  indicated.    S««  instructions  on  reverse) 


OMfiNo     »000-0006 
Expiru:      09/30/95 


jbiic  rsporienj  ouraan  for  tnu  eoll»ction  ot  mtorrnaiion  is  •(timat«d  to  svarag*  5  73  howtj  par  raspont*.  inclufling  tha  tima  lor  r»vi«Mnna 
structions.  Marctimg  axistmo  data  tourcav  oaUtafing  •nd  maintaining  tha  itata  naadad,  and  complatino  and  raviawtng  tha  coUactJon  <5 
formation    Sand  commants  ragardrng  thrs  burdan  astimata  or  ar     olhar  aspaci  of  thii  collattion  of  information,  mdudirtg  au9o«aiion«  tor 

.ducing  thu  burdan.  lo  tha  FAR  Sacratanat  fV/RSl.  0«»ca  of  f»a»  ^  AcQwution  Policy.  GSA^  Washington.  tX  20405.  and  to  tha  Offtca  of 
anagamant  and  Budgat  Paparwork  Raduction  Prozac!  0000-0006  .  Washington   DC  205C3 


'POfiTANT    OOO  coniiKID'i-compMW 
n«fTiA.    Cfmhtn  cor>Q*cla(fr-«o  not 
•^npMt*  cA*o«o  nmera  urv*AS  t^QunmC 


R£Po»tT  sueMrrrEC  as 

J   PffMt  COfrHACTOn 


)1    BtPORTlNC  Pt«iOO 

I      1   OCT  1  .  MAN  3 1 
[~|    AP«  I     S£»>  X> 


] 


SUeCOMTHACOH 


e  ACf  NOT  on  COMTRACTOR  AWAROlNC  CONTRACT 


2  TYPt  0*«t»0«I 

(~1  Rf(n.n>«   • 

[~1  wvisco 


neo 


«'  nt^ORT  MO 


7.«EPOmMC  COMT«ACTOM  t 


.•m^Z^Cm^^ 


DATES  Of  CONTRACT  PtRlOO  OF  *>ERK>AMANC{  (IM/t/OO/rr) 
FROM  TO: 


P«IM£  CONTRACT  ANO  SU»CO»fTRACT  NO.  /- 


ADMINISTERING  ACENCr  IH  otm-  insn  Awtra^^  A^v/kt; 


•A.  OSlO'Nu..  CONJRACT  AMOUNT 


1  le   REVlSf  C  COIVTRACT  AMOUNT 


I2AJS5T   AMT   OF  SoeCONTRACT  AMCS 
.•UNOCR  O^tC  CONTRACT 


Taa.RCV   AJuT   Of  SueCONTRACT  AINDS 
UNOCR  MOO  CONTRACT  l-^wm  ifii; 


t .  SMAU.  Kjvuas  coNCCma 


Z.  SMACL  OOACrc  BUSIVC  Si  CONCERNS 


3  VVOME>>OMNCO  SMAU;  BLTS.'NCSS  CONCERNS 


13a   RCVISEO  COAi.S  Iff 


OOUAMS 


«»CEMT 


1.  SMAU  Bl/SMCSS  CONCERNS 


2   SMALL  OlSAOV   BUS,N£SS  CONCERNS'- 


3   WOMENOWNEO  SMAU  etrSlNeSS  CO*iCERNS  I 


4.  GOAL  AMOUNTS  IN  13AAN3  136 


(~1    DO  Wi^UOC  INDIRECT  COSTS 


Ij-^W 


NOT  MCLUOE  MOatECT  COSTS 


SU8CONTRACT  AWARDS       -  ..  . 

DIRECT  SUBCONTRACT  AWARCS 

'"  THIS^EPORTINIG 

PCRICD 

CUMULATIVE 

..•  •"••"•■?.•• 

DOLLARS            1 

PERCE  rr: 

DOLLARS             1               PIRCENT 

SA.  SMAU  BUSiNtSS  CONCERNS  rJar-l  mnd^ol^SCi                   XV;. 

r-.-             ■.    1 

■>e  LARGE  BUSINESS  CONCERNS ,1  #m,  tng%i/  ISC' 

'.vj 

bC   tot AUSu^o/ ISA »na  1  Si,                                                C 

1           ■•.•;-.         .1 

100 

100 

-.   SMALL  0ISAC3VAVTACEDBl.'Stf«iS  CgKCERNS(ff-M  */«/'»•/ 

•iC,  ■ 

":.:!:'     1 

7.  WOMENOWNSO  SMAl:  BJSiNESS  (finCERHi  Ittf*^^  «  a/  ISC, 

1                             1 

f"  ' 

"*- 

■■--.V,                                             DOLLARS 

INDIRECT  SUBCONTJM»,CT  AWARDS 

^IS  REPOfiTlf^  P=RIOD 

tF'mfxt 

CUMULATIVE 

iA  SMALL  BUSINESS  CONCEWJS                                            '•  ...-.^                               ■    .. 

1 

3B-  LARGE  BUSINESS  CONCEKC    ■-'■- 


eC  SMALL  OlSAOVANTAaEO  BUSAIESS  CONCERtiS 
80  WOf 


T 


*'NH> SMALL  BUiNtii  CONCERNS 


REMAPnw  ,tnt*f^  »/*ort  ,wr*<^«  «J9M'WI«,^  it  /«/  ifn^/i Su»ir**tA.  Sfn»t,  OttsiMmmlmifmO Bisatnmtn  or  i»»..^'*^wi»»t.  %mmi,  oms^vv&j  *<co*T^*aAww,»ii  g»#a*iw»  nwr  m*ttet,  mm^^M 


TVBiO  XAVt  AND  THlE  of  iNCWlDvi.  AOMlN!S'FRff/iSUBCONTRA~iNC  PCAr.     iS<&NATUBf 


iTtLf  PHONE  NO 


(  ) 


'    '^'^^^O  NA'.*f  Af.C  T^-A  Of  AP**«cvNu  O^^'CC* 


^'.•-^..rw^  &*  ..:.A     PAP    a;  C/fii  53  21*4 


JMI 
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contraci  ai 

lostrvicitons 
contnKlirtg 

(I.O.. 
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GENERAL  INFORMATION 

coOacis    >ut>c<xMraci     dm    Irom     Fa<>«ral     coniraclcs     and 

s  Itvat:  lal  hold  one  w  mora  conitacu  owr  SSOO.OOO  (SI  nvllion 

fi).  and  lb)  »f  'aavorad  lo  rapon  tuOconiraci  award*  lo  imaM 

unall  flitaOvaniagad  buKr>«u  iSOBl.  arxj  <i>«xnarvov«T>ad  wrvall 

(WpS8l  corvcams  uridar  •  Hibconir acting  plan  punuani  lo  ItM  Small 

o(  19S8. 


1       Th.j 
Mbcor>  tract 
lor  corutruc 
Oti*<'>«a*  (SE 
Du*<rvaa* 
Bus>n«u  Ac< 

2.     Raporu  mall  b«  subrmtiad  to  ir^a  contracting  o'f'icar  s«m>-annually  dunng 
contract  partormanca    A  aaparaia  raport  i*  raqmrad  for  aach 
<  :oniract  cornplation    This  raport  *>  dua  by  ^*^  30Th  day  ol  tna 
(oHoMng    tha   cloaa   o<    tha   raoonmg    panodx     In    accordance   mtth 
Eonta<r%ad  in  me  contract  or  lubconiract.  or  a*  diraciad  by  tt\» 
iiKicar   Reports  are  required  tM*>en  dua.  ir^ciudmg  negative  reporu 
Itara  has  bean  no  tuPcontractmg  acnviry  or   there  hat  been  no 
the  last  reporting  penod) 


TKa  rmfifn  should  not  be  suOmirted  by  vnall  buaineu  concerns. 

T>Ms  report     «    r»OI    required    (or    commeroal     producu    for    v«h,ch    a 
annuaJ  plan  has  been  approved    The  Summary  Subconuaci 

Rapon  (SF  $95)  is  raourred  lor  commercial  products  in  accordance  with 
irutrucoons  pn  that  form. 

S.  On<y  aunconiracu  mvotwig  pertormance  vothin  the  US.  its  posaassMns. 
Pueno  fWo.  ^na  the  Trust  Temtory  of  the  Pacific  Islands  should  be  included  m 
th«*  report    j 


0.     All  ddlai 
parcentagas 


amounts    shall    be   rounded    to    the   nearest   vi^ole    dollar.   Ail 
snail  be  rour\ded  to  the  r>«aresi  tenth  of  one  c>«rcant. 


the  rvpori  u 
through 


Oack 


SepiarroOer 


mM2: 

revuion. 

mw  4;      Si 
report  shall 


a-  net-.  Mhe 


fTEM  S: 
Pnme  contj 


rrEM6; 
•warding  th4 

mM7:      En  I 


Oiack  «uheir>er  the  reporting  contractor  is  reponing  a»  a  Federal 
tor  or  a  subcontractor  ""»;•, 

lar  the  r\ame  and  addrass  oi  the  Federal  Oeoartmant  or  jligeocy 
contract,  or  the  pnme  contractor  aM^rding  the  subcontract  '; 


Eri 


er  the  name  and  address  of  the  con'racjLo(,subrrvning  the  report. 

ITEM  8:  Erjter  the  beginning  and  protected,  ending  da(aq;of  the  penod  of 
perlorrnanca  of  the  contract,  including  pncerf  option  penods.   ^•.. 

ITEM  10:  den!  *•/ \!io  Feoeral  »c<!~.<-y  administerirg  the  eontrac;  if  other 
than  the  av-<  »^,og  agency  If  ICC  ■»  the  admimstarmg  agenoi.  ^entity  the 
approcnata  rruLiary  deparment.  ie..'Amiy.  N»yy.  Aji~-Force.  tT'OtivMe 
Logistics  A^i  ncy  This  itan    i  i-ei  re^Jrod  if  repohjog  as  a  aubcontrsctor. 

Enter  the  '.o:>.  dollar  ir4lua  of  the  ongihK  contract.  (Suie  the 
t  ft  cost-type  contract  pnciM<-_fixed^>r«:e  contract  and  rtv«jiimum 
ml  H  irKjafinite  guannry  contrac(:..(ncJude  all  pnced  gpttoni^).'.,, 

H  the  dollar  value  o<  the  on gma/'Cpp tract  has  beei^  modified, 
contract  amount 


fTEM  HA; 
esumaisd  c 
contract  arr 


ITEM  11B: 
enter  the  re 


ev  sad 


fTEM  12A; 
the  Subconti 

ITEM  12B: 

moorfiec  en 


ITEM  13A: 
of  the  repori 

agreed  upon 
NOTt  m  1 
vMth  SB. 
reflect  piar 
SOBs    (For 
Black  Cc" 


3>< 
SOB. 


"»e  IS 


SPECIFIC  INSTRUCTIONS 
(for  Kemt  which  are  not  s«lf.«xplantory) 


ps.>  the  aoproprute  block  for  the  reporting  penod  through  which 
being  submnad  and  enter  the  Federsl  fiscal  year  (October  1 
— ■ —  30).  Leave  blank  if  this  is  a  final  report 


rirer  report  is  a  regular  repon  or  final  repocTiMiJ/far  is 


cify  the    sea^ie"'.*'    repon    covenr  j    this    cofitoct    The   mitjal 
Identified  as  Report  Number  1.  '••■. 


Enter  the  eshmated'dotlv.yalue  of  subcoriiV^ts  as  set  lonh-m 
cting  Plan  ih  the  ongmal  c6r(tt9Ct  •'•».. 

tf  trie    dollar    value    of    the    Subcortrac'.ng    P^an    .has    bean 
er  the  revised  a^«iu»«.  under  the  moorfiwo  CO" u act 


Ester  m  the  a;}p«<Jpnsie  biocks  the  dollar  amourii  ir.r)  percent 

ng  Qont'aitor  s  tot*,  p'anr^ed  subcontract  av*^oi.  cont:»^iuattv 

as  go*^  lor  su:>c9>~raeti/ig<Mih  &h.  SOB    andVKOSB  concenvs 

1)  tr^erw^unu  *n;*ree  ikoo'd  incftide  planned  iut>contracting 

and  WCSS  cor^cems    In   I3Ai2)  Ihir^mounu  entered  should 

[  subconuac^ihc  wi:.*^  SOB  conoams.  including  vi^amervowned 

t}00  contracts,  incluoe  oianned  sutx:c<ntraci  award*  to  Histocally 

anc  Universi'es  <y  M^tonty  Insiitulioni  JMBC'Js/Wis)  m  13A<  1) 


and  13Ai2)  In  13A;2)  the  ^mounts  entered  s>iOuld  retloct  pi..>Hki^<: 
suOconlracling  w*lh  WOSB  COr>cems.  ir^luding  women^ovi^^ed  SOQs 

ITEM  1 3B:  H  the  ongmal  goals  agreed  uix>n  at  contract  award  haw  l^eer- 
revised  as  result  of  contract  tnodificaiions.  tt>e  amounu  entered  should  relleci 
those  revised  goals.  NOTE:  m  1 3S(  1 ).  the  amounu  should  mcMjde  planned 
subcontracting  with  SB.  SOB.  and  WOSB  eoncams..  it  applicable.  In  13B<2: 
the  amounu  entered  should  reflect  planned  subcontracting  vxth  SOE 
concerns  including  women«««»ied  SOBs  (For  OOO  coniracu.  ir»clude 
planned  subcontract  awards  to  HBCUs/MIs  in  138<1)  and  13B(2).)  In  nBf3l 
the  anwunt  entered  shouM- reflect  planned  submcontracting  with  WOSB 
concerns.  ir>cluding  women-^Mvied  SOBs 

ITEM  14:  Check  tr>e  apcropnate  block  to  indicate  whether  indirect  awards  s'e 
included  m  the  goal  amounts  erv^ered  m  items  13A  and  13B  a*  specified  m 
the  Subcontracting  Plan. 

ITEM  1 5A:  Enter  the  dollar  an^ount  and  percent  o<  subcontracting  vMth  SB 
concerns.  includir>g  subcontrsetir^g  «Mth  SOB  ar>d  WOSB  cor>carru  for  this 
penod  and  cuQkulatively.  This  item  rcfleeu  prograss  toward  Smalt  Business 
goal  accompl^mant  ir)4<caied  in  Itcnu  1 3A<  1 1  ar^  1 38<  1 )  (if  appiic*bla|.  and 
uwkjdes  indire>rt4vv«fid*  if  *udh.«o*u  are  included  m  goal  amour^u.  For  000 
contracu  include  tubCon  tract  aviMrd>  to  HBCUs/Mts. 

rnEM.ld&:.  Enter  the  amounu  for " subcontracung  with  large  busir>ess 
concerns  (excluding  subcontracu  with  nor>«rofit.  educational  iruututions.  and 
stai4/local  goBfammanu)  lor  this  penod  anil..cwTKMativaty.  Include  indirect 
awards  rf  su^cosu  are  included  m  goal  arrtounis..^ 

;.fTEM  ISCr.-'  '''of'  the  dollar  amounu  of  Items  ISA'artd.  TSB. 

ITEM  16:''Enler  the  doXa^.  .amount  of  subcontracting  iMth  SOB  cor>cems 
/..(irvcluding  woOMn-OMned  SOSs)  only  (lor  000  include  subcontracu  iMth 
'^^>l8CUs  ar>d  Mis)  and  the  percent  tTMt  thu  amount  rapreaeou  of  loul 
■ubcontracting  for  thu  period  »nd  eumulativaly.  This  item  reflecu  progress 
toward  Small  Osadvantagad  Business  goal  accompliihrrtant  as  irviicated  in 
Item  13^2)  or  13B(2)  rit.epplicable).  and  irtcludes  irKlirect  awards  if  such 
cosu  are  irtoloded  in  goal  arndlqnu 

ITEM  17:  Enter  (h«h  .dollar  amounC'.ipJ  sobcontractit>g  vMth  WOSB  cor%cerhs 
(includir^g  wornerv«u«^ed  SOBs)  -D^it  Hem  reflecu  progress  toward 
worrwrvovvned  Small  Business  goal  accomplishment  as  indicated  m  Item 
13A43)or  13B(3|  (if  applioia^).  and  ir>ciudes  indirect  awards  if  such  cosu  are 
t'ctckided  m  goal  antounta.       '*'■'■'.', 

ITEM  1S:^of  000  activities,  if  irv^rect  awards  are  included  in  goal  amounts 
(as  inoicated  iri.l^em  14).  enter  ttie  dollar  amount  of  indirect  subcontracting 
'.'>*tfl  SB  (mcluding&OB.  WOSB.  and  HBCUs/MIs).  Large  Business  SOB 
fliieiu6tng  HBCUs/MLs]."and.W0S6  concerns.  Thaaa  amounu  are  subseu  o< 
harhs  ISl^'JSB.  10.  and  )3.  raspectivaly.  and  fepraaent  the  porvon  of  goal 
achievernent  being  accorn^ished  by  indirect  subcontracting. 

ITEM  19:  Enter  the    name,    title,    signature    and    telephone    number    of    the 
'.■reporting      contractors      administrator      responsible      for      monitanng      the 

iUBcon  t/acting.  Plan 

rTEM.2C:  The  apploving  officer  shall  be  the  senior  official  of  the  company, 
divuiort;,  or  suCrtJivisioo  (plant  or  profit  center)  responsible  for  contract 
pertormjtj^e    .; 

OEFlNmONS 

V  "Commencal  Producu  mearu  p'Oducu  sold  in  substantial  quantities  to  the 
generic  public  and/or  industry  at  established  catalog  or  market  pnces. 

2.  Subcontract  ma»nt  a  contract  purchase  order,  amendrrwnt  or  other  legal 
dbirgaiion  executed  by  trie  refKirting  organization  calling  for  supplies  or 
services  required  for  the  performance  of  the  onginal  contract  or  subcontract 
Purchases  Ironn  a  corporation,  company,  or  subdivuion  which  is  mn  affiliate  of 
'■'  the  reporting  or;ani^aiion  are  not  considered  *sut>con tracts*  and  an*  r\ot  to  be 
tnduoii  in  this  report 

3  O"oct  SJ^c■>^I'acl  Awards  are  thos*  vi^ich  are  identified  with  the 
performance  ol  a  specific  government  contract  including  the  allocable  pans 
of  awartis  tor  n\aienals  vii^ich  are  to  be  incorporated  into  producu  under 
moc%  than  one  Government  contract 

4  Indirect  SutKontract  Awards  are  those  Mhich.  because  of  ir>curTance  lor 
common  or  )p|ni  purposes,  are  not  identified  with  (pacific  Ciovamment 
contracu  these  awards  are  related  to  Govemmjhi  contract  performance  but 
remain  lor  allocation  after  direct  awards  have  been  determir>ed  the  identified 
to  specific  Government  contracu 
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53.301-295    Summary  Subcontract  Report. 


SUMMARY  SUBCONTRACT  REPORT 
(See  instructions  on  reverse) 


0MB  No     9000-0007 
Espire*       0S/30/S5 


Public  raportmg  btirdan  (or  this  collection  o<  mformetiotk  is  estimeted  to  average  16  21  hours  per  response  ,nc(uO«»g  the  time  for  rm^.^:^:;^ 
•nstructions.  teerchm^  existing  data  sources,  gathanng  and  maintaining  the  data  needed,  and  completing  and  raviewotg  tha  coHaction^ 
ntormation  Send  comments  regarding  (Ms  burden  estimate  or  any  other  aspect  of  this  collection  of  Information,  including  suggestrans  lor 
iducing  this  burden,  (o  the  FAR  Secretsriet  (VRS).  Office  of  Federal  Acquwrtion  Policy  GSA.  Washington.  DC  20*05.  artd  to  the  Office  of 
Management  and  Budget.  Paperwork  Reduction  Proiect  (3000.0007).  Washington.  DC  2C503 


1  KfOtrrmc  «etOO  icnmcr  «wr 


MPOtTANT    OOO  conesclora-comoieta 
AM  Item*.   Cri  iliaw  cene* 


by  the  aoer«cT. 


1  CtSNTRACTlNG  AOtKnTr 


A.  OOO  fCOCRAt  ry  It 

QUARTER  ENOatC: 

LJ   0€C3t       n  JUNiO 

I      I  MAW  3 1       |]J    St »  JO 


B  CVltlAN  f£0€RALfytS. 

M   Af<WUAt.lOCT  t  .  ar  3t))  /SKwr  <WT.mfrM^»wk/cr/ 


C  OOO  4  CVIUAN 
I      I   AMWtMU.  lOCT  t  -  S£P  30:  fc 


FEOtAALFV  It 


«  AOiiiiiiyrERuifeAaf  WO  jr*/r. 


2.  TVTt  ot  ntpoar 
D.«ev«co 


5   DATE  OF  LAST 
GOV  REVICW 


•.  REVICWtMC  AGENCY 


9   CORPOftAnON.  COMPAMY  OH  SUBDIVISION  COVERED 


<J/ 


7  COWRACTOB  ESt/y8U5>iMEMT  COOC 


to  MAjon  peQSijcT;  om  yitvict  unes 


t  »£^0«T  SuBMrfTED  AS. 

M  miMt  cotmucTOd 

.J                 Q   SUSCCKTIUCTOK 
P"  ••  D   «OTH 


CUMULATfVE  FISCAL  YEAR  SUBCONTRACrr  AV.  AftOS 

'r.ascr'.  tr.  irnSo/s  aoilarsj 


SLec::NTRAC^  a'aa^ds 


CURRENT  FY  .Thmugfi  fitoorimg  OirJ-\ 


SAME  P€'?iOO  LAST  YEAfl 


DOLLARS 


*f«Cc*.T 


OOUARS 


PEfWTEWT 


I  I  A.  SMALL  BUSINESS  CONCERNS    tS  tml  md  %  ot  I  ICI 


118.  tARCEBL/SlNESS  CONCERNS  IS  arm  mnd  %mt  IICI 


wciOTAL :s,jrr, of  n A ->d  nai 

'-••■< 

100 

1                  IOC 

IZ  SMALL  OISAO'./AMTACFD  BUSINESS  CONCERNS  (S -^L  t<»l  %  of  r  <c}-  r 

••■"•-.                          t       -    •■ 

1 

U.WOMEN^JWNEDSMAU  BUSINESS  CONCERNS /».-TH  *n*«  err  fC7         " 

I 

1 

K.MST   BI^CK  COLLEGES  &  UNVMlMOfl.TY  INST 


15     «EMAaK5 


SUBCONTRACT  GOAL  ACHIEVEME  VT 
'.PeCi^t  rn  whol« dollsrz) 


CO.\TSACTS' 


NO-G?  TOTAL  $  VA_L:£     ■       $  VALUE  OF 

■-.        CONTRACTS!  OF  SUeCCNTC ACTS,   SL'SCONTRACT 
■■.,|-WlT,.<X:-OALSi  AWARDED  j  GCA' S 


ACTUAL  GOALS 
ACHIEVEMEMT 


OCLLA^S 


%•»  CCMT^<--'". 


•o  virri--»_' 


16  CCNTRACrS 'A^rH  ,jfc 

SUBCONTmcT        fcSSii^i 

G0AL5  '••  .;■  I      THIS  CTK 

17.  CCNmACTS  WiTH|A  ACTIVE  coATBAr-s     ••■■.•.- 


•|f3|  ««C'  fcitET*C3L-J. 


,*cyAr»uc:s 
_^,.Tc., ccsui^.rrro 

LL.r'l  ;'^.-*L  I    vjv—i.^1       Ti.i'C^a. 


ji.'l  •<0«M{£TiNOr». 


18  CONTRACTS  VV'^M 

wc►v1£^i-ow^E0 

SMALL  SUSJNESS 
CCf.'CERNS 

A  ACTIVE  OOtCRACTS                                                1                                                                                                                                     , 

8.  CCV^ACTS'' ■.'.....■•  «».0- KifT  iC*..j          ! 

T**iS  C'^                      ■^^' 

MQ-r^-cooA.s 

'                                    1 

1 

13  SAMf  ANO  rrtLt  Z^  „Wi30S  0«iC£u 

jS.G**Ar  j»t 

CA't 

t 

JO  NAr^i:  ANO  "TIE  z,   -i.{  Aix'6-',— ,0  O'^ER 

yONATUf^t 

OA't 

t 

^••.^S...    r«tt«x^     •,"»*0'  ■•«-■■'* 
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1  Thtg  lo*m 
inai   i«i  notd  c 

BmiWM  Cone* 
twttco>t«*ctiAg 

2  Itut  t*ooft 
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CtNeXAL  INSTRUCTIONS 

oatCM    iot>co»>t..«l    Oin    ""Xfi   fmtmv    conu^iO"    '"O    •u€>co»iu»<:lo.l 

,  mo.«  convacu  o»»  »iOO  CXX)  (t  1   mrfMon  lo.  co>uuucl«>nL  and  |D| 

D>|  ueconttKi  «wwda  lo  SmiK  Bu«i»««ii  (581    S«»»*l  D.»*<l»»»<i»««> 

^  iSOei.  •od  WomaivO    ma  Sm«t  B>i>«mu  ConcxiM  (VVOS8I  «*««•<  a 

Mn  p>i>ui*nl  <e  m*  Sma"  BuaoMaa  A<1  o>  1  9SS 

to*  iMto^inad  o«  a  co»po#aia  com©*nv  o»  »uC>d»v\»io«  (•  0-  0****'  " 
SMiaMn  oea'al.fa  at  a  MOa-aia  p<oht  canwi  »a»M  unwaa  oOMtvma  dMacwd  toy  !!»• 
H),nr»  a«>a<»n  J  IT*  cool/acl  hii..>i«'   »ni  w«>m.u«n  ol  »>•  h.ai  r«oa>l  on  0>a  lo.m 

IX  (amjaion  «v»ll  awom-i  MCcaaa>n«  >*eoru  on  m»  aama  Mau 
J.  K  a  ••aor»4a  o<«anuanan  u  p«rlo«i»i4no  •»«  to«  moia  B»an  ona  f«»«a<  aoancr  a 
•a«a>aM  faooo  »Aa«  toa  »uOm.nad  »  aaef*  aga«cy  co»»»iwg  owy  »»ai  aoanor  i  conuatu. 
„0„M«  ai  iMa<  o«a  o<  »vai  aew<cv  ■  consacu  i>  oww  J500.000  (t1  mufcon  lo" 
coMaBucoon)  «na  conta.na  a  »uOco"»acunfl  pun  (Sm  ao«>ai  imuucoona  tw 
canunwoal  profvKU  puna  I 

4  Fa>  OOO  ■4IIIIIXI.  lapofu  •»<■  too  tutominod  ouonrocty.  oacooi  Vut  *o'  convacu 
tauwad  to«  an  oovOMd  componv-oMOa  •wbconsactong  pun  )o>  conxTwcul  p>odiKU. 
,,pana  iAa*  b«  iMOnvnao  ann>^i»»  Raooru  a«»  «u*  JO  «•»«  an««  •>•  eliiii  o<  oocn 
rapwng  pm4  f«  c~*an  a«o«c>M  laoona  man  too  auAminoO  onnuaKir  Fw  cMOun 
iD^irwa  >opv^  a>o  Puo  30  oovi  anot  no  doao  at  s<o  Aacol  root  (Savumaof  30).  Soo 
.eocul  ouruetojna  tot  eo<»><»»eu(  *fOd«co  pun*  koKM. 

J.  AI  aniir  a^iounu  tfuJI  bo  loundod  »  s<o  >u*<o«i  >tA\oim  «otUi  AU  porconugoa  tfuil 
too  raunood  lo  4o  «oa«oii  torn  o<  ono  po>canL 

e       0««y  auBcoiiBoeti  a»»oi>»«8  portotmanc*  •«•>«>  mo   U.S.  lU   paaaoaa<oni.   Puofio 
dice.  onO  aw  TrLu  Twrnw  «<  mo  Pacific  oUxO*  axoutd  bo  «Klu«od  «  SHa  f*«ort 
7      Subeonooo  awMoro  data  looo^ad  on  tua  (orm  aha*  bo  lorwud  to  owofda  modo  ^ 
(I*  loux^wg  o>oan>iaoon  to  iti  vnmoduM  auBconvacno.  Roporong  o>e»n<uoan«  mov  .- 
net  loao  CfOd4;  ko  a~a>da  modo  by  lOKm  D0<  aubconoaclora. 

(      Anacft  a  <«it«a»»o  lo  to*  looon  i«  lai  to»o  la  oniorod  m  biocU  1 1  A.  1 2.  w  1 3  te<  *o 
cwtrom  ftaeal  rii.  (bi  M  po<coni  onw  •>  bioe»  1 1A  io>  cwiom  Imcat  vooi  i*  rmxo  Bun  :. 
i  pofconuoa  pitf<u  boiow  mo  pMcanu^a  loponod  lo>  mo  tomo  ponod  u<t  vooc.  oi  (ci 
PM  pMCsnl  •<■»»  to  toK>c>   12  Ol    13  kx  mo  curtont  Kacal  roo»  >a  kii»<o«  man  mo  po«conl 
lo^onod  lo«  OM  laamo  por«d  Uat  yaa/ 

specific  iKsmucnoNS 

«  ».*>o»*'  lapon  If  a  i*9uu<  logon  o»  l*iui  looo/i  and/or  i*v««sn  final 
cruckod  on»»  If  eo"oacio<  haa  compuiod  all  Go»o«ofuni  consacu 
baeong  puna  ■£:''*.•.■ 

_   _  aa  a  Tiwno  ConuacKx-  o«  'Bom'  in  Itofn  (.  idineN  mo  ogoncv.- 
CSA.  aicl  •<T«i  a»<a««od   mo  prtmo  consacitt'  to  mo  looorang 
otQamraiKin    It  iooo»ong   aa  a  "Suoconoacio'"   m  Rom   •.   idona^Vmo  uauaiuiwil  o« 
a^oncv  toapoowwo  iw  mo  p»"wo  connact  awo(«si  »(t»eh  toautioo  Wl  mo  Ufgosi  doitoi 
•akjo  MAconoalcl  of  iruaa  ■ucconoacu  lallaclod  m  mu  toooo.  ''.'; 

nTM  4:  iao<wty  mo  oopanrFuni  ot  agoncy  pononrung  convact  odmimiwaaon  o«>ot 
mo  <ot)W»«g  oaeoniiaaon  !>i  a>no<ont  tiom  nam  3|  fo>  DOO  eemoacu  anior  mo  maMatv 

ii  |i I  Of  o^^^i  «w*uc^  lui  loaponcibiury  ict  mo  aubconaacong  program. of  1^o 

loporong  annv  (i  a.  Amrr  Navy  Ai«  foica.  o<  Oolonaa  Logiaoca  Aaoocv).  t>o«  m*  "Ofica 
a<  mo  Oo»u(y  Sfctoury  o(  Oolonao  ' 

rriMS  S  4  6  '  tnw«  m*  «*<o  ot  mo  laat  tcmal  tunff*Urm4ft»t»f>  coftduetod  by  m* 
rogmuni  doeanmonl  o>  aponcv  Sma'..  and  0<u<N<no«od  Bcaaow  Soaciauit  o>  oltui 
iov>*.»  po<ion>w.  fv  OOD  aao  lOotMA  ou  m.«U'>  oapanrnoj-i  "of.  Oolanaa  Contract 
Adnxnubasor  So»v.ca  trji  conduciad  mo  rovi»v«  in  irxiaa  caaaa  ywiofa  mo  Sn\all 
Oim   111  Admii  •Illation  conouciao  'U  own  iovum.  *nio<  "SBA"  and  0>o  dau 

rriM  7;       EiK  '  tfvt  K.n*  pontoon  numooi  mat  idontifioa  tju  contiacio"  oaubtufttnoni  >i 

a«a<Ubio.  ;■;..  "7. 

tTTM  •:       Ox  c»  «»r»rv«  m*   'aoo«iin9.J9<9ani2ation  iV-appofong  aa  <  Fooo»*l  pumo 

conbaclo«  or  a  wbconuactc  o«  oom        -VJ-^  '••-..;' 

nTM  t:        |n>  «  mo    na<no    and    addiaaa    oi'.th*    laporvng    OfCianixalion.  . eorsCKaoon. 

company.  o«  auMiyiwon  inoioot  w><fi  lacovoioA*^ mo  a«u  aubminod    .; '  '■■•.•• 

Moi  ib»v  mo  iTU(0«  pioduci  oi  torvico  lmo«"o/.-«>o  tooorvng  ofgOacabon. 

..  _  .  Thoao  an  bu«   mciuoo   ati   aubconffa^t.  owird^.   bom   ma*».  nudo 

iindoi  concoc tTyytm  puna  and  pooM  4nd  moao  m*a*  unoo>  c<ftVb|>cu  <Mtuch  do  not'havo 
puna  and  go«a  Amounu  loponoiS  irn'ii  i^  bom  d»ocl  awac'd*  «r>d  an  atwooau^ 
wo>aiae  porwi*  of  xdxaci  a>yoioi  Baaa  trw  mauaci  porvon  on  mo  W^onueo  of  imvi 
[laoig  parfor«v««d  tw  t^o  oreanuaoon  lo  wfucA  mo  ''ofXMl  la  boinq  •ubmfood  tafkowvt  «i 
nom  31  •«  tou^  to  oou<  »«•»  6om«  portormod  by  iho.rooonir>«  o«()aniia«ten  Do  noi 
modo  •^  acoooa.o<  co<ym*'i:ia'  bvia.r%«u  bo-ng  poflorir^o  by  m* 
I  onory  for  DOO  ac»»it>Ofc  laoon  on  a  gua'i*»N  cumuunva  Ba>u  unol  tj>a  mya  o' 
v»  fiacai  yoa'  (pooio»ioo<  iOi  aoo  bogrn  a  •»«  auanviy  roponwg  cycio  oaeh  Ociabo<  '. 


mm  11A  Hmxxi  all  lubconiiaci  »~aidt  to  Sb»  iincK<dM»o  aubconiiacu  iwiin  iOn 
and  WOS81I  (ooafdioaa  01  douat  yai«o  mod*  toy  0>o  lopottme  o<9an«ai«j«>  unow  a' 
fodwat  ptim*  conuacu  awaidod  toy  mo  conoactmfl  ooancy  afto~m  w  liam  3  and/o- 
imooi  an  aubcontoacu  undoi  pvimo  conuacu.  if  lopottfng  aa  a  auoconiraciof  tf-o*  OOO 
NASA,  and  Cooat  Cuatd  c«<oacu.  oieiudo  aubconaact»a  awaida  10  Huioricaiiv  Buci 
ColUoM  and  Umvoiaiboa  tHSCXit\  and  Mmoiily  lnauiui«ona  (MU|. 

rrCM  1 1B  Rapoft  all  aubconuact  awarda  10  Ivgo  buamoai.  roeofduaa  of  doiu<  vaiua 
moo*  by  tru  xvofsng  o>aa*uauon  unooi  all  f*o*<a<  p>«n*  consacu  awaiooa  by  mr 
conuacunfl  ao*ncy  iMwm  m  liom  3  aod/oi  u«doi  all  aubconvacu  undo.  p..m, 
conuacu.  ■•  lotwung  oa  a  aubcontiacio'  Fw  000.  NASA  and  Cooat  Cva<d  conuacu 
aachjd*  twbconuacting  aywoma  ID  HBCUc  and  Mu 

rrCM  1 2:  Roport  *H  tuacansacl  »<>«<da  W  SOSa  tmcmding  WomonOmrtod  SOfit! 
•ooaiduai  of  ooliw  »aMu  ma^  br  ma  loporang  o>a*nuaoon  unow  an  f*doral  p<»na 
convacu  aworood  by'-Su  co"»»e«n«  aQoncT  alwum  m  Horn  3.  and/oi  unoo<  an 
auttconoacu  y«do>  pnmo  eoneaetl  ■<  taoorbwg  aa  a  aubcenbactot  fw  OOO.  NAS^  and 
Caoai  Gua'd  ew>Bacu.  mciudo  aobcpobact  owwoi  to  MacUa  and  MU. 
rrtM  13:  tUportaH  au«>con«»cl  pUwOa  Is  WVOSSa  imcludvig  WomonO«imod  SOBn 
foOMMou  of  «^Ui  yamo  mpdo  b«  mo  ivperbng  e>«ona«bon  undof  t»  foOotai  piwna 
eoivacu  a-«rood  by  7«a  conpacbfig  •oonry  moon  m  Horn  3.  and/o>  uno*«  aii 
aweconaaciranoo'  primo'conoocu  if  iopor«n«  aa  a  auCKonsacMt. 
ITEM  14:  Fot  OQO.'.onWf  m*  «*U«  yaiwa  •«  •■  •ubconaocu  Mm  HBCUa/MU  Thu  »  a 
aiittin  of  owufOa  i»'a>ea(nom  121  '".'.. 

rrCMS  'l«.  17.  4  IB;  fo«  ooe^  lum  lot  ae»i«*bUI.  onio>  mo  «umbo«  01  p«im*  and 
aubconbacu  vMuod  vtm  SSOO.OOO  (SI  iwiliiofi  ie»  conoBucboni  wmicA  novo  goou  m* 
OoBai  valuo  ef-M  auoconaocu  aiMorna  IB  Oou  itfMo'  Vtooo  conucu.  Dw  doHoi  yaiwo  01 
■utoewiBact  iHtu.  *a  ao«  lorm  •<  •ubeonvacanB  pun. ond  loc  cBwipuud  cenbacu.  youi 
..-pctual  goot»chi—amoni  aopiaoaod  m  doBofi  and  panrn*  M  pooL  Tho  poreonugo  ot 
*  beiiJOl  gcoLactMonomowt  ■  doMnnMod  toy  dwidmg  mo  wndufM  o>  deOofa  ahovm  «>  m* 
column  dnetlod  'Aciuo^'Ooal  Achuoomonr  bv  m*  dodwa  Kipmi  n  bm  column  onuiMd 
*S  Valuo.ol  SubeonBott.'Coala.*  kilocinoBan  piaaoniod  in  mu  aocbon  laptoaonu 
aubconvacr'awafda  fiom  Adwtcopbon  e<  mo  conbocial  and  w  net  loaoiciod  to  a»> 
fucM  TOW  Tha  oaiconugoa  rooonad  m  Kama  1  6B(  U  17B(1|  .  and  1kB(1|  «mII  a>Mavs 
bo  100  ot  moto  and  B«a  paiconugoa  laponod  <n  iioma  1SB<2|.  t  7B<2I  and  IBB(2|  ~<ii 
«f««BYi  b*  uaa  Bun  100 

rrCM  !•:-.  Tha  kauon  ef<!d4^«>ull  ba  Sva  foporang  conBoctOf  a  ofticul  ro*pona<bu  io< 
•onwiuiofmg  Bm  aubconBaciifttf^ogiam. 

rrEM  Kh  Th*  aapieymg  orAcoi  UtiM.pa  Bu  eluof  oaocwovo  oMcof  a>  m  tw  c«a*  of  a 
■opofaw  dnwonot'.  plant  Bu  •on«<'"ia0.ividtMi  foaponaiMo  let  ovoraH  diina«n  punt 
opoiabona  '•,•; 

SPCCIAL  INSTItUCTIpNS  FO.A COMMERCIAL  PWOOUCTS  PLANS 

i  •••apofbng  oiganaabona  But  xiiitimn  appray«l  eomponrxado  anmul  aubconBacbng 
pun  lor  cotofTWCui  producu  aftau  wbmit  Bua  lopon  annuallv  oa  of  Sopumbor  30  aacn 
»oo«. 
•■*;.,  Tho  annual  loporlMfuS  ineluoo  *«  aubconBoeBng  peBviiy  (*»doi  eomma«cul 
'«r'edOeu  pUn*  m  oKoci  d<^1n^  Bu  Oo»ornmont  Kacal  v««  and  ana«  ba  aubmrnod  m 
I  W'oquood  roporu  lordBwf  Bun  csmmorcul  producu.  i<  onv. 


rrCM  10-. 

rrcMs  11  4  1I 


91-2 


IFRDoc. 

BILUNG  COOfe 


1  Color  ■«  noma  M  *nd.'<2  Bu  u>ul  ol  *«  aubeonboet  aworda  ur»do<  Ou  ropon>ng 
orgamubona  cortwnOr'cia/producu  pUna.  Show  •>  Mom  10  or  m  an  afucltmonl  ma 
parconiag*  of  mu  loui  anibuubu  10  ooeh  ag*ncy  Itom  «r«Mch  conoacu  lor  men 
'..commorcui  producu  »<o'a  iaco>y*d  Sood  •  copy  of  mu  lopoo  10  ooeft  agoncy  on  mat 
luong 
4      Oe  not  compww  lloma  IS.  17.  and  1 1. 

•;.•.    ;;.'  DEFlNmONS 

1  C«y>m*<na>  Producu  m»tm  producu  aold  m  •ubauniul  auonotua  to  Bu  g*na<ai 
pubhc  artd/or  mduasv  at  oaublunoo  cauiog  or  mattoi  pricoa. 

jf.VSobeonuact  moana  a  conoaci  poichaa*  oroor.  *mor»dm*nt  or  oBur  logal  obi.ganon 
oaocuiad  by  Bu  lopomng  orgonuabon  calling  101  auppiiai  or  aorvKoa  i*w»r*d  tor  ma 
poiluniunc*  of  mo  origirui  contract  or  aubconeaci  Purciuaoa  »om  a  eorpoiatio" 
cornMny.  or  auOdmuMn  aytwh  u  an  affiluu  o(  Bu  laporbitg  organuaoon  a<*  not 
■•cdiuidorod  'aubconaacu'  and  ara  not  10  b*  mciuoad  w  Btu  roport. 

3- '  Oroct  Subconbact  Awarda  ar*  moaa  «i«ucn  ara  •donbfwd  ««nm  Bu  porformanc*  ol  J 
apociftc  Go»o.nmont  conBoct.  including  aiiocobU  paru  of  awurda  tor  nutaruu  •<«««  a.* 
Id  bo  mcerporaiod  mio  producu  undor  mer*  Bun  oru  Gmiocnmoni  conoacL 

4  b^voct  SuPconvact  Awoida  pro  moao  «i«ucA  koeauao  of  awurionco  lor  common  w 
|ow>t  purpoaoa  aro  noi  idonofwd  »y»m  •pociftc  Oo»ornmoni  conBacu:  Puaa  avrarda  a<* 
i*uud  to  &i>»«n<yunt  conbact  porVxmanca  but  i*nu«<  lor  alloc ation  ano<  ouact  »<«aio« 
nav*  bo*n  aaM<i*^'nod  and  idanofud  to  «p*ciric  Gov*rnmont  conbacu 
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Rules  and  Regulations 


Federal  Register 

Vol.  60.  No.  5 

Monday,  January  9,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  nxjst  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  92-139-6] 

Pine  Shoot  Beetle 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  pine 
shoot  beetle  regulations  by  adding 
Adams  and  Jay  Counties,  IN,  to  the  list 
of  quarantined  areas.  This  action  is 
necessary  on  an  emergency  basis  to 
prevent  the  spread  of  the  pine  shoot 
beetle,  a  highly  destructive  pest  of  pine 
trees,  into  noninfested  areas  of  the 
United  States. 

DATES:  Interim  rule  effective  December 
29,  1994.  Consideration  will  be  given 
only  to  comments  received  on  or  before 
March  10. 1995. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  P.O.  Drawer  810, 
Riverdale,  MD  20738.  Please  state  that 
your  comments  refer  to  Docket  No.  92- 
139-8.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SVV.,  Washington,  DC,  between 

8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.  David  McNeal,  Operations  Officer, 
Plant  Protection  and  Quarantine, 
APHIS,  USDA,  P.O.  Drawer  810, 
Riverdale,  MD  20738.  The  telephone 
number  for  the  agency  contact  will 
change  when  agency  officps  in 


Hyattsville,  MD,  move  to  Riverdale,  MD, 
during  January.  Telephone:  (301)  436- 
8247  (Hyattsville);  (301)  734-8247 
(Riverdale). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  pine  shoot  beetle  is  a  highly 
destructive  pest  of  pine  trees.  The  pine 
shoot  beetle  can  cause  damage  in  weak 
and  dying  trees,  where  reproduction 
and  immature  stages  of  pine  shoot 
beetle  occur,  and  in  the  new  growth  of 
healthy  trees.  The  "maturation  feeding" 
of  young  beetles  takes  the  form  of  boring 
up  the  center  of  pine  shoots  (usually  of 
the  current  year's  growth),  causing 
stunted  and  distorted  growth  in  the  host 
trees.  The  pine  shoot  beetle  is  also  a 
vector  of  several  diseases  of  pine  trees. 
Adults  can  fly  at  least  1  kilometer,  and 
the  wood,  nursery  stock,  and  Christmas 
trees  they  infest  are  often  transported 
long  distances.  This  pest  damages  urban 
trees,  and  can  cause  economic  losses  to 
the  timber,  Christmas  tree,  and  nursery 
industries. 

The  regulations  in  7  CFR  301.50 
(referred  to  below  as  the  regulations) 
impose  restrictions  on  the  interstate 
movement  of  regulated  articles  from 
quarantined  areas  in  order  to  prevent 
the  spread  of  the  pine  shoot  beetle  into 
noninfested  areas  of  the  United  States. 

Surveys  recently  conducted  by  State 
and  Federal  inspectors  revealed  that 
Adams  and  Jay  Counties,  IN,  are 
infested  with  the  pine  shoot  beetle.  The 
regulations  in  §  301.50-3  provide  that 
the  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
will  list  as  a  quarantined  area  each 
State,  or  each  portion  of  a  State,  in 
which  the  pine  shoot  beetlehas  been 
found  by  an  inspector,  in  which  the 
Administrator  has  reason  to  believe  the 
pine  shoot  beetle  is  present,  or  that  the 
Administrator  considers  necessary  to 
regulate  because  of  its  inseparability  for 
quarantine  enforcement  purposes  from 
localities  in  which  the  pine  shoot  beetle 
has  been  found. 

In  accordance  with  these  criteria,  we 
are  designating  Adams  and  Jay 
Counties,  IN,  as  quarantined  areas,  and 
adding  them  to  the  list  of  quarantined 
areas  in  §301.50-3(c). 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Ser\'ice  has 
determined  that  an  emergency  situation 


exists  that  warrants  publication  of  this 
interim  rule  without  prior  opportunity 
for  public  comment.  Immediate  action  is 
necessary  to  prevent  the  pine  shoot 
beetle  from  spreading  to  noninfested 
areas  of  the  United  States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  signature.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12866. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12866. 

In  Adams  County,  IN,  there  are  four 
nurseries  and  one  logging  operation;  in 
Jay  County,  IN,  there  are  four  nurseries 
and  two  Christmas  tree  producers.  All 
could  probably  be  classified  as  small 
entities  by  Small  Business 
Administration  criteria  (for  nurseries, 
annual  gross  receipts  of  $150,000  or 
less;  for  loggers,  annual  gross  receipts  of 
S3. 5  million  or  less;  for  Christmas  tn^ 
producers,  annual  gross  receipts  of  SO. 5 
million  or  less).  The  logging  operation 
in  Adams  County  harvests  only 
deciduous  trees. 

This  action  will  restrict  the  movement 
of  certain  pine  products  from 
quarantined  areas  to  nonquarantined 
areas.  If  inspected  and  found  to  be 
infested  with  the  pine  shoot  beetle, 
these  pine  products  can  be  either 
diverted  for  sale  within  local  markots  or 
treated  in  accordance  with  §301.50-10 
prior  to  shipment  to  a  nonquarantined 
area.  Based  on  information  acquired 
from  extension  agents,  we  estimate  that, 
in  the  newly  quarantined  counties,  must 
producers  of  regulated  pine  products 
make  approximately  90  percent  of  their 
sales  locally  or  to  buyers  within  tho 
county  or  other  quarantined  areas  in 
Indiana  and  thus  will  not  be  affected  bv 
this  action.  Producers  can  treat  tho 
small  amount  of  reguiatod  pine  proiK.. '- 
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(OMB).  and  there  are  no  new 
requirements.  The  assigned  OMB 
control  number  is  0579-0088. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  rule.  The 
assessment  provides  a  basis  for  the 
conclusion  that  the  treatment  of 
regulated  articles,  under  the  conditions 
specified  in  this  rule,  will  not  present  a 
risk  of  introducing  or  disseminating 
plant  pests  and  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment.  Based  on  the 
finding  of  no  significant  impact,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  et  seq.).  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS 
GuideUnes  Implemf  nting  NEPA  (44  FR 
50381-50384.  August  28.  1979.  and  44 
FR  51272-51274.  August  31. 1979). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA.  room  1141.  South 
Building,  14th  Street  and  Independence 
Avenue  S\V.,  Washington.  DC,  between 
8  a.m.  and  4:30  p.m..  Monday  through 


Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  150bb,  ISOdd.  ISOei;. 
150ff,  161,  162.  and  154-167:  7  CFR  2.17, 
2.51.  and  371.2(c). 

2.  In  §  301.50-3,  paragraph  (c),  under 
Indiana,  new  counties  are  added,  in 
alphabetical  order;  and  paragraph  (d)  is 
revised  to  read  as  set  forth  below: 

§  301 .50-3    Quarantined  areas. 

*  *        «        *        * 

(c)  *  *  * 
Indiana 

Adams  County.  The  entire  county. 

*  *        »        »        * 

Jay  County.  The  entire  county. 

***** 

(d)  A  map  of  the  quarantined  areas 
follows: 

BILLING  CODE  3410- 34-P 


PINE  SHOOT  BEETLE 
REGULATED  COUNTIES 


Done  in  Washington,  DC,  this  29th  day  of 
Decemkjer  1994. 
Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  95-»24  Filed  1-6-95;  8:45  am) 

BILUMG  CODE  341l>-34-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-NIUI-247-AD;  Amendment 
39-«117;  AD  95-01-06] 

Airworthiness  Directives;  Boeing 
Model  737-200  and  -300  Series 
Airplanes  Equipped  With  Cargo  Doors 
Installed  in  Accordance  With 
Supplemental  Type  Certificate  (STC) 
SA2969SO 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  737- 
200  and  -300  series  airplanes.  This 
action  requires  inspections  to  detect 
cracking  in  the  radii  on  the  support 


angles  on  the  lower  jamb  (latch  lug 
fittings)  of  the  main  deck  cargo  door, 
and  replacement  of  cracked  parts.  This 
amendment  is  prompted  by  reports  of 
premature  fatigue  cracking  on  the 
-support  angles  on  the  lower  jamb  of  the 
main  deck  cargo  door.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  in-flight  separation  of  the  main 
deck  cargo  door  from  the  airplane  due 
to  fatigue  cracking  on  the  support  angles 
on  the  lower  door  jamb. 
DATES:  Effective  January  24,  1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  24, 
1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  10,  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No,  94-NM- 
247-AD,  1601  Land  Avenue,  SW., 
Renton,  Washington  98055-4056, 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Pemco 
Aeroplex,  Inc.,  P.O.  Box  2287, 
Birmingham,  Alabama  35201-2287. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 


Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  F,\A, 
Small  Airplane  Directorate,  Atlanta 
Aircraft  Certificatioh  Office,  Campus 
Building,  1701  Columbia  Avenue,  Suite 
2-160,  College  Park,  Georgia;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  Jackson,  Aerospace  Engineer, 
Airframe  Branch.  ACE-120A;  FA.'V, 
Small  Airplane  Directorate,  Atlanta 
Aircraft  Certification  Office,  Campus 
Building,  1701  Columbia  Avenue,  Suite 
2-160,  College  Park,  Georgia  30337- 
2748;  telephone  (404)  305-7358;  fax 
(404)  305-7348;  or  Delia  Swartz, 
Aerospace  Engineer,  Airframe  Branch, 
ANM-120S.  FAA,  Transport  Airplane 
Directorate.  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW..  Renton, 
Washington  98055—4056;  telephone 
(206) 227-2785; fax  (206)  227-1181. 
SUPPLEMENTARY  INFORMATION:  Recently, 
an  operator  reported  that  it  experienced 
difficulty  in  pressurizing  a  Boeing 
Model  737-300  series  airplane. 
Investigation  revealed  that  the  airplane 
could  not  be  pressurized  because  the 
main  deck  cargo  door  would  not  seal 
properly.  Further  investigation  revealed 
that  13  of  the  16  supp>ort  angles  on  the 
lower  jamb  of  the  main  deck  cargo  door 
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unsafe  condition  has  been 
that  is  likely  to  exist  or 
other  airplanes  of  the  same 
,  this  AD  is  being  issued  to 
n  flight  separation  of  the  main 
door  fi-om  the  airplane.  This 
s  repetitive  visual 
to  detect  cracking  in  the 
support  angles  on  the  lower 
main  deck  cargo  door  and 

of  cracked  parts  with  new 
actions  are  required  to  be 
iplished  in  accordance  with  the 
let  ter  described  previously, 
unlike  the  service  letter,  this 
permit  further  flight  with 
The  FAA  has  determined 
cri  icked  parts  must  be  replaced 
fu  rther  flight. 
I  lonsidered  to  be  interim 
final  action  is  identified,  at 
tin<e  the  FAA  may  consider 

emaking. 
reiilt  of  recent  communications 
Transport  Association 
,  America,  the  FAA  has  learned 
general,  some  operators  may 
the  legal  effect  of  AD's 
that  are  identified  in  the 
provision  of  the  AD,  but 
jeen  altered  or  repaired  in  the 
area  addri  ssed  by  the  AD.  The  FAA 
points  ou  that  all  airplanes  identified  in 
the  applic  ability  provision  of  an  AD  are 
legally  su  jject  to  the  AD.  If  an  airplane 
has  been  i  iltered  or  repaired  in  liie 
affected  a  rea  in  such  a  way  as  to  affect 
complianpe  with  the  AD.  the  owner  or 
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operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD.  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  rule  to  clarify  this 
requirement. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,*views.  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-247-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 


it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  ^9 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-01-06    Boeing:  Amendment  39-9117 
Docket  94-NM-247-AD. 

Applicability:  Model  737-200  and  -300 
series  airplanes  equipped  with  main  deck 
cargo  doors  installed  in  accordance  with 
supplemental  type  certificate  (STC) 
SA2969SO.  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 


actions  necessary  to  address  the  unsafe 
condition  descrit)ed  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
(he  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  in-flight  separation  of  the  main 
deck  cargo  door  from  the  airplane, 
accomplish  the  following: 

Note  2:  This  AD  references  Pemco  Alert 
Service  Letter  737-53-0003,  Revision  3, 
dated  December  22, 1994,  for  information 
concerning  inspection  and  replacement 
procedures.  In  addition,  this  AD  specifies 
replacement  requirements  different  from 
those  included  in  the  service  letter.  Where 
there  are  differences  between  the  AD  and  the 
ser\'ice  letter,  the  AD  prevails. 

(a)  Within  50  flight  cycles  after  the 
effective  date  of  this  AD  or  within  50  flight 
cycles  after  installation  of  STC  SA2969SO, 
whichever  occurs  later,  perform  a  visual 
inspection  to  detect  cracking  in  the  radii  on 
the  support  angles  on  the  lower  jamb  of  the 
main  deck  cargo  door,  in  accordance  with 
Pemco  Alert  Service  Letter  737-53-0003, 
Revision  3,  dated  December  22. 1994. 

(1)  If  no  cracking  is  detected,  repeat  the 
visual  inspection  thereafter  at  intervals  not  to 
exceed  450  flight  cycles. 

(2)  If  any  cracking  is  detected,  prior  to 
further  flight,  replace  the  cracked  part  with 
a  new  part  in  accordance  with  the  service 
letter.  Repeat  the  visual  inspection  thereafter 
at  intervals  not  to  exceed  450  flight  cycles. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  (ACO).  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  ppderal  Aviation  Regulations  (14  CFR 
21.197  u:id  21.199)  to  operate  the  airplane  to 
a  locatioi!  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  inspection  and  replacement 
procedures  shall  be  done  in  accordance  with 
Pemco  Alert  Service  Letter  737-53-0003, 
Revision  3,  Jated  December  22, 1994,  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Pemco 
Aeroplex,  Incorporated,  P.O.  Box  2287, 
Birmingham,  .Mabama  35201-2287.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue. 
SW.,  Renton,  Washington:  or  at  the  FAA, 
Small  Airplane  Directorate,  Atlanta  Aircraft 
Certification  Office,  Campus  Building,  1701 
Columbia  Avenue,  Suite  2-160,  College  Park, 


Georgia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

(e)  This  amendment  t)ecomes  effective  on 
January  24,  1995. 

Issued  in  Renton,  Washington,  on 
December  29, 1994. 
S.R.  MUler. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  95-199  Filed  1-6-95;  8:45  am) 
BILUNG  CODE  4nO-1»-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  400,  405,  410,  484,  485, 
486,  and  498 

[BPD-79S-FCJ 

Medicare  Program;  Providers  and 
Suppliers  of  Specialized  Services: 
Technical  Amendments 

agency:  Health  Care  Financing 

Administration  (HCFA),  HHS. 

ACTION:  Final  rule  with  comment  period. 

SUMMARY:  This  rule  reorganizes 
Medicare  regulations  that  pertain  to 
providers  and  suppliers  of  specialized 
services,  in  order  to  facilitate  the 
incorporation  of  future  rules  in  logical 
order. 

The  rule  also  makes  minor  technical 
and  editorial  changes  to  clarify  the  rules 
and  eliminate  duplication  without 
substantive  change. 
DATES:  Effective  date:  These  rules  are 
effective  February  8,  1995. 

Comment  date:  We  will  consider 
comments  received  by  March  10,  1995. 

ADDRESSES:  Please  mail  written 
comments  (an  original  and  3  copies)  to 
the  following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  BPD-798-FC.  P.O.  Box 
26676.  Baltimore,  Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  (an  original  and  3 
copies)  to  one  of  the  following 
addresses: 
Room  309-C  Hubert  H.  Humphrey 

Building.  200  Independence  Avenue. 

S.W..  Washington.  D.C  20201.  or 
Room  132.  East  High  Rise  Building, 

6325  Security  Boulevard,  Baltimore, 

Maryland  21207. 

Because  of  staffing  and  resourc« 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-798-FC.  Comments  received 
timely  will  be  available  for  public 


inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Indep>endence  Avenue. 
vSW.,  Washington.  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to 5  p.m.  (phone:  (202)  690-7890). 
FOR  FURTHER  INFORMATION  CONTACT: 
Luisa  V.  Iglesias.  (202)  690-6383. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  part  of  an  ongoing  process  of 
relocating  the  content  of  part  405  to 
separate  parts  devoted  to  particular 
aspects  of  the  Medicare  program.  In  this 
case,  the  rule — 

1.  Transfers  to  part  485  the 
regulations  that  pertain  to  institutional 
providers  of  physical  therapy  and 
speech-language  pathology  services  that 
were  in  subpart  Q  of  part  405;  and 

2.  Establishes  a  new  part  486  for 
suppliers  of  specialized  ser\'ices, 
including — 

•  Suppliers  of  portable  X-Ray  ser\  ices 
(from  subpart  N  of  part  405);  and 

•  Physical  therapists  in  independent 
practice  (from  subpart  Q  of  part  405). 

The  following  subparts,  which  also 
pertain  to  specialized  services,  are  not 
relocated  at  this  time  for  the  reasons 
indicated: 

•  Subpart  D  of  part  485 — Conditions 
for  Coverage:  Organ  Procurement 
Organizations — A  final  rule  that  makes 
substantive  changes  is  currently  in 
clearance. 

•  Subpart  B  of  part  494 — Conditions 
for  Coverage  of  Screening 
Mammography  Ser\ices — Recent 
statutory  amendments  require 
substantive  changes. 

The  rule  also— 

•  Simplifies  and  clarifies  regulations, 
without  substantive  change,  by 
removing  extensive  (and  unneccss.:^ry ) 
verbatim  statuton,"  citations  and 
separating  true  definitions  from 
personnel  qualification  requirements; 
and 

•  In  §400.310,  which  lists  the 
regulation  sections  for  which  O.VIB 
control  numbers  have  been  assigned, 
conforms  those  section  numbers  to 
changes  made  by  this  rule. 

Collection  of  Information  Requiremrnts 

This  rule  contains  no  new 
information  collection  requirements 
subject  to  review  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980  (44 
use.  3501  etseq.). 

Response  to  Comments 

Although  this  is  a  final  rule,  wc  will 
consider  timely  comm'^nts  frrsm  anyone 
who  believes  that  the  reorsani^ation  of 
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find  that  there 
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Regulatory  FlAxibility  Analysis 

Consistent  \  nth  the  Regulatory 
Flexibility  Ac  (RFA)  and  section 
1102(b)  of  the  Social  Security  Act,  we 
prepare  a  regulatory  flexibility  analysis 
for  each  rule,  mless  the  Secretary 
certifies  that  t  le  particular  rule  wrill  not 
have  a  signific  ant  economic  impact  on 
a  substantial  r  umber  of  small  entities, 
or  a  significant  impact  on  the  operation 
of  a  substanti4l  number  of  small  rural 
hospitals. 

The  RFA  dejTmes  "small  entity"  as  a 
small  businesi ;,  a  nonprofit  enterprise, 
or  a  govemme  tital  jurisdiction  (such  as 
a  county,  city,  or  township)  with  a 
population  of  less  than  50.000.  We  also 
consider  all  p  oviders  and  suppliers  of 
services  to  be  small  entities.  For 
purposes  of  section  1102(b)  of  the  Act, 
we  define  sm;  11  riural  hospital  as  a 
hospital  that  1  as  fewer  than  50  beds, 
and  is  located  anywhere  but  in  a 
metropolitan ;  itatistical  area. 

We  have  no  t  prepared  a  regulatory 
flexibility  analysis  because  we  have 
determined,  a  id  the  Secretary  certifies, 
that  these  rule  s  will  not  have  a 
significant  ec(  inomic  impact  on  a 
substantial  ni  mber  of  small  entities  or 
a  significant  i  npact  on  the  operation  of 
a  substantial  iumber  of  small  rural 
hospitals. 

In  accordan  ce  with  the  provisions  of 
Executive  Ore  er  12866,  this  rule  was 
not  reviewed  jy  the  Office  of 
Management  i  md  Budget. 


List  of  Subjec  s 
42  CFR  Part  40O 


progr  mis 


Grant 
facilities, 
organizations 
Medicare, 
requirements 

42  CFR  Part  405 


JMI 


-health.  Health 
Hedth  maintenance 

(HMO),  Medicaid. 
Re]  (orting  and  recordkeeping 


Administra  :ive  practice  and 
procedure,  H(  alth  facilities.  Health 
professions,  i  idney  diseases.  Medicare, 
Reporting  anc  recordkeeping 
requirements  Rural  areas.  X-rays. 


42  CFR  Part  410 

Health  facilities.  Health  professions. 
Kidney  diseases.  Laboratories, 
Medicare,  Rural  areas.  X-rays. 

42  CFR  Part  484 

Health  facilities.  Health  professions. 
Medicare,  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  485 

Grant  programs-health.  Health 
facilities,  Medicaid,  Medicare, 
Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  486 

Health  professionals.  Medicare,  Organ 
procurement.  X-rays. 

42  CFR  Part  498 

Administrative  practice  and 
procedure,  Health  facilities.  Health 
professions.  Medicare,  Reporting  and 
recordkeeping  requirements. 

42  CFR  chapter  IV  is  amended  as  set 
forth  below: 

PART  400— INTRODUCTION; 
DEFINITIONS 

A.  Part  400  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  400 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395(hh))  and  44  U.S.C.  Chapter  35. 

§400.310    [Amended] 

2.  In  the  left-hand  column  of 

§  400.310,  the  following  changes  are 
made: 

a.  "405.1716,  405.1717,  405.1720, 
405.1721.  405.1722,  405.1724,  405.1725, 
405.1726"  is  revised  to  read  "485.709, 
485.711,  485.717,  485.719,  485.721, 
485.725,  485.727,  485.729." 

b.  "405.1733,  405.1736,  405.1737"  is 
revised  to  read  "486.155,  486.161, 
486.163". 

PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

Part  405  is  amended  as  set  forth 
below: 

§§405.1411,405.1412,405.1413,405.1414, 
405.1415, 1405.1416    [Redesignated] 

1.  Subpart  N,  consisting  of 
§§405.1411  through  405.1416  is 
redesignated  as  subpart  C  under  a  new 
part  486,  in  accordance  with  the 
following  redesignation  table: 


Old  section  (sutipart 
N  of  part  405) 


405.1411 


New  section  (suttpart 
C  of  part  486) 


Old  section  (sub)part 
N  of  part  405) 

New  section  (subpart 

C  of  part  486) 

405.1412 

486.102 

405.1413 

486.104 

405.1414 

486.106 

405.1415 

486.108 

405.1416 

486.110 

§§405.1701,405.1730    [Amended] 

2.  In  subpart  Q,  the  undesignated 
centered  headings  preceding  §  405.1701 
and  §405.1730,  respectively,  are 
removed. 

§§405.1701,  405.1702,  405.1715-405.1726 
[Redesignated] 

3.  Subpart  G  to  part  485  is  added  and 
reserved  and  §§  405.1701,  405.1702,  and 
405.1715  through  405.1726  of  subpart  Q 
in  part  405  are  redesignated  as  new 
subpart  H  imder  part  485  in  accordance 
with  the  following  redesignation  table: 


Old  section  (subpart  Q  of  part 
405) 


405.1701  

405.1702,  introductory  text 

405.1702(a)  

405.1702(b)  

405.1702(0) 

405.1702(d)  

405.1702(e)  

405.1702(0  

405.1702(g)  

405.1702(h)  

405.1702(i) 

405.1702(j) 

405.1 702(k) 

405.1702(1) 

405.1 702(m)  

405.1715 

405.1716 

405.1717 

405.1718 

405.1719  

405.1720  

405.1721  

405.1722  

405.1723 

405.1724 

405.1725 

405.1726 


New  section 

(subpart  H  of 

part  485) 


485.701 

Removed. 

485.705(a) 

485.703(a) 

485.703(b) 

485.705(b) 

485.705(C) 

485.705(d) 

485.705(e) 

485.703(C) 

485.703(d) 

485.705(f) 

485.705(g) 

485.703(e) 

485.705(h) 

485.707 

485.709 

485.711 

485.713 

485.715 

485.717 

485.719 

485.721 

485.723 

485.725 

485.727 

485.729 


§§405.1730-405.1737    [Redesignated] 

4.  Sections  405.1730  through 
405.1737  are  redesignated  as  subpart  D 
under  a  new  part  486,  in  accordance 
with  the  following  redesignation  table: 


486.100 


Old  section  (subpart 

New  section  (subpart 

Q  of  part  405) 

D  of  part  486) 

405.1730 

486.150 

405.1731 

486.151 

405.1732 

486.153 

405.1733 

486.155 

405.1734 

486.157 

405.1735 

486.159 

405.1736 

486.161 

405.1737 

486.163 

PART  485— CONDITIONS  OF 
PARTICIPATION  AND  CONDITIONS 
FOR  COVERAGE:  SPECIALIZED 
PROVIDERS 

C.  Part  485  is  amended  as  set  forth 
below. 

1.  The  authority  citation  for  part  485 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395(hh). 

2.  The  heading  of  part  485  is  revised 
to  read  as  follows: 

PART  485— CONDITIONS  OF 
PARTICIPATION:  SPECIALIZED 
PROVIDERS 

§  485.70    [Amended] 

3.  In  §  485.70,  the  following  changes 
are  made: 

a.  In  §  485.70(e),  "§  485.70(d)  and  (e) 
of  this  chapter."  is  revised  to  read 
"paragraphs  (b)  and  (c)  of  §405.705." 

b.  In  §  48S.70(m),  "§  405.1702(j)  of 
this  chapter."  is  revised  to  read 
"§485.705(0.". 

4.  The  heading  and  table  of  contents 
of  newly  designated  subpart  H  read  as 
follows: 

Subpart  H— Conditions  of  Participation  for 
Clinics,  Rehabilitation  Agencies,  and  Public 
Health  Agencies  as  Providers  of  Outpatient 
Physical  Therapy  and  Speech-Language 
Pathology  Services 

Sec. 

485.701    Basis  and  scope. 

485.703     Definitions. 

485.705    Personnel  quahfications. 

485.707    Condition  of  participation: 

Compliance  with  Federal,  State,  and 

local  laws. 
485.709    Condition  of  participation: 

Administrative  management. 
485.711    Condition  of  participation:  Plan  of 

care  and  physician  involvement. 
485.713    Condition  of  participation: 

Physical  therapy  services. 
485.715,    Condition  of  participation:  Speech 

pathology  services. 
485.717    Condition  of  participation: 

Rehabilitation  program. 
485.719    Condition  of  participation: 

Arrangements  for  physical  therapy  and 

speech-language  pathology  services  to  be 

performed  by  other  than  salaried 

organization  personnel. 
485.721    Condition  of  participation:  Clinical 

records. 
485.723    Condition  of  participation: 

Physical  environment. 
485.725    Condition  of  participation: 

Infection  control. 
485.727    Condition  of  participation:  Disaster 

preparedness. 
485.729    Condition  of  participation:  Program 

evaluation. 


§§485.707,  485.715,  485.723.  485.727, 
485.729    [Amended] 

5.  In  newly  designated  subpart  H,  in 
the  following  sections,  the  section 
heading  is  amended  to  change  the  dash 
to  a  colon  and  to  capitalize  the  first 
word  after  the  colon: 

§§485.707,  485.715,  485.721,  485.723, 
485.727,  and  485.729. 

6.  Newly  designated  §485.701  is 
revised  to  read  as  follows: 

§  485.701    Basis  and  scope. 

This  subpart  implements  section 
1861(p)(4)  of  the  Act,  which— 

(a)  Defines  outpatient  physical 
therapy  and  speech  pathology  services; 

(b)  Imposes  requirements  with  respect 
to  adequate  program,  facilities,  policies, 
staffing,  and  clinical  records;  and 

(c)  Authorizes  the  Secretary  to 
establish  by  regulation  other  health  and 
safety  requirements. 

§485.703    [Amended] 

7.  In  newly  designated  §485.703,  the 
heading  is  revised  to  read  Definitions., 
and  the  paragraph  designations  are 
removed. 

§485.705    [Anwnded] 

8.  In  newly  designated  §  485.705.  a 
section  heading  and  introductory  text 
are  added,  to  read  as  follows: 

§485.705    Personnel  qualifications. 

The  training,  experience,  and 
membership  requirements  for  personnel 
involved  in  the  furnishing  of  outpatient 
physical  therapy  and  sperch-language 
pathology  services  are  as  follows: 


§485.707    [Amended] 

9.  In  newly  designated  §  485.707,  the 
following  changes  are  made: 

a.  In  the  introductory  text  and 
paragraph  (a),  "clinic,  rehabilitation 
agency,  or  public  health  agency"  and 
the  plural  version  of  that  phrase  are 
revised  to  read  "organization"  and 
"organizations",  respectively. 

b.  In  paragraph  (a),  "pursuant  to  such 
law"  is  revised  to  read  "in  accordance 
with  applicable  laws". 

§485.709    [Amended] 

10.  In  newly  designated  §  485.709,  the 
following  changes  are  made: 

a.  Paragraph  (b)  is  revised  to  read  as 
set  forth  below. 

b.  In  paragraph  (c),  second  sentence, 
"where"  is  revised  to  "if. 

c.  In  paragraph  (d),  second  sentence, 
"which"  is  revised  to  "that". 

§  485.709    Condition  of  participation: 
Administrative  management 

***** 

(b)  Standard:  Administrator.  The 
governing  body — 


(1)  Appoints  a  quafified  full-time 
administrator; 

(2)  Delegates  to  the  administrator  the 
internal  operation  of  the  clinic  or 
rehabilitation  agency  in  accordance 
with  written  policies; 

(3)  Defines  clearly  the  administrator^ 
responsibilities  for  procurement  and 
direction  of  personnel;  and 

(4)  Designates  a  competent  individual 
to  act  during  temporary  absence  of  the 
administrator. 


§485.711     [Amended] 

11.  In  newly  designated  §485.711.  the 
following  changes  are  made: 

a.  In  paragraph  (a),  introductory  to.M. 
"prior  to"  is  revised  to  read  "bofore" 

b.  Paragraph  (b)(1)  is  revised  to  read 
as  set  forth  below. 

c.  In  paragraph  (b)(3),  the 
parenthetical  statement,  "at  least  everv 
30  days  '  is  inserted  immediatelv  before 
"in  accordance",  and  "§424.25(p)"  is 
revised  to  read  "§  410.61(e) '. 

d.  Paragraph  (b)(4)  is  revised  to  read 
as  set  forth  below. 

e.  In  paragraph  (c),  second  sentence. 
"There  are  '  is  revised  to  read  "The", 
and  "that  covers"  is  revised  to  read 
"cover". 

§485.71 1     Condition  of  participation:  Plan 
of  care  and  physician  involvement 

«         •         «         »         * 

(b)  Standard:  Plan  o/core— (1)  For 
oarh  patient  there  is  a  written  plan  of 
care  established  by  the  physician  or  bv 
the  physical  therapist  or  speech- 
language  pathologist  who  furnishes  the 
ser\'ices. 
*        •        *        *        • 

(4)  Changes  in  the  plan  of  care  are 
noted  in  the  clinical  record.  If  the 
patient  has  an  attending  physician,  the 
therapist  or  speech-language  pathologist 
who  furnishes  the  services  promptlv 
notifies  him  orlier  of  any  change  in  the 
patient's  condition  or  in  the  plan  of 
care. 


§485.713    [Amended] 

12.  In  newly  designated  §485.713.  the 
following  changes  are  made: 

a.  The  introductory  text  is  revised  to 
read  as  set  forth  below. 

b.  In  paragraph  (a)(1)  introductory 
text,  "will  be"  is  revised  to  read  "is". 

c.  In  paragraph  (a)(l)(i),  "utilizing"  is 
revised  to  "using". 

d.  Paragraph  (a)(2)  is  revised  to  read 
as  set  forth  below. 

e.  In  paragraph  (b).  "accepted"  is 
revised  to  read  "it  accepts". 

f.  In  paragraph  (d),  "such"  is  revised 
to  "these". 
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§485.713    Conditions  of  participation: 
Physical  therapy  serwices. 

If  the  orgaj  lization  offers  physical 
therapy  serv  ces.  it  provides  an 
adequate  pn  gram  of  physical  therapy 
and  has  an  a  lequate  number  of 
qualified  pel  sonnel  and  the  equipment 
necessary  to  carry  out  its  program  and 
to  fulfill  its  (ibjectives. 

(a)  Stando  rd:  Adequate  program. 
»  «   • 

(2)  A  qual  fied  physical  therapist  is 
present  or  n  adily  available  to  offer 
super\ision  when  a  physical  therapist 
assistant  fur  lishes  services. 

(i)  If  a  qua  lified  physical  therapist  is 
not  on  the  p  -emises  during  all  hours  of 
operation,  p  itients  are  scheduled  so  as 
to  ensure  th  it  the  therapist  is  present 
when  specie  1  skills  are  needed,  for 
example,  foi  evaluation  and 
reevaluatior . 

(ii)  When  a  physical  therapist 
assistant  fui  nishes  services  off  the 
organizatior  's  premises,  those  services 
are  supervis  ed  by  a  qualified  physical 
therapist  wl  o  makes  an  onsite 
supervisor)'  visit  at  least  once  every  30 
days. 


§485.715 

13.  In  nevv 
following 

a.  In  para  ^ph 
revised  to 

b.  In 
revised  to 

c.  In  par 
revised  to 


[^mended] 

ly  designated  §  485.715,  the 
;  are  made: 
(a),  "will  be"  is 
is", 
aph  (b).  "accepted"  is 
d  "it  accepts", 
a^raph  (c).  "rendered"  is 
"furnished". 


cl  langes  i 


rsad 


para  ;rj 


r  lad 


r!ad 


§485.717 

14.  In 
following 

a.  The 
is  revised 

b.  In 
applicable 
"furnished 

c.  Paragr 
set  forth 


(i  hmended] 

nei  vlv  designated  §  485.717.  the 
c  langes  are  made: 
lesignated  introductory  text 
read  as  set  forth  below, 
paragraph  (a),  "rendered,  as 
is  revised  to  read 
as  appropriate", 
ph  (b)  is  revised  to  read  as 


be  ow. 

§  485.71 7    <  londition  of  participation: 
Rehabilitati<  n  program. 

This  con  iition  and  its  standards 
apply  only  to  a  rehabilitation  agency's 
own  patier  ts.  not  to  patients  of 
hospitals, !  killed  nursing  facilities 
(SNFs),  or  i^edicaid  nursing  facilities 
(NFs)  to  w!  lom  the  agency  furnishes 
ser\'ices.  T  he  hospital,  SNF,  or  NF  is 
responsiblt  •  for  ensuring  that  qualified 
staff  fumis  i  services  for  which  they 
arrange  or  :ontract  for  their  patients.) 


JMI 


The  rehabi  itation  agency  provides,  in 
addition  tc  physical  therapy  and 
speech-Ian  ?uage  pathology  services, 
social  or  vi  icational  adjustment  services 
to  all  of  its  patients  who  need  them.  The 


agency  provides  for  special  qualified 
staff  to  evaluate  the  social  and 
vocational  factors,  to  counsel  and  advise 
on  the  social  or  vocational  problems 
that  arise  from  the  patient's  ilhiess  or 
injury,  and  to  make  appropriate  referrals 
for  needed  services. 
»        «        «        *        • 

(b)  Standard:  Arrangements  for  social 
or  rehabilitation  services — (1)  If  a 
rehabilitation  agency  does  not  provide 
social  or  vocational  adjustment  services 
through  salaried  employees,  it  may 
provide  those  services  through  a  written 
contract  with  others  who  meet  the 
requirements  and  responsibilities  set 
forth  in  this  subpart  for  salaried 
personnel. 

(2)  The  contract  njust  specify  the  term 
of  the  contract  and  the  manner  of 
termination  or  renewal  and  provide  that 
the  agency  retains  responsibility  for  the 
control  and  supervision  of  the  services. 

§485.719    [Amended] 

15.  In  newly  designated  §  485.719,  the 
following  changes  are  made: 

a.  In  paragraph  (a),  "when"  is  revised 
to  "if;  "and/or"  is  revised  to  read  "or"; 
"such"  is  revised  to  "the"(twice); 
"provides  for  retention  by  the 
organization"  is  revised  to  read 
"provides  that  the  organization  retains"; 
and  "responsibility  form  and  control 
and  supervision  of'  is  corrected  to  read 
"responsibility  for,  and  control  and 
supervision  of,". 

b.  Paragraph  (b)  is  revised  to  read  as 
set  forth  below: 

§  485.71 9    Condition  of  participation: 
Arrangements  for  physical  therapy  and 
speech-language  pathology  services  to  be 
pertormed  by  other  than  salaried 
organization  personnel. 
«         *         *         •         * 

(b)  Standard:  Contract  provisions.  The 
contract — 

(1)  Specifies  the  term  of  the  contract 
and  the  manner  of  termination  or 
renewal; 

(2)  Requires  that  personnel  who 
furnish  the  services  meet  the 
requirements  that  are  set  forth  in  this 
subpart  for  salaried  personnel;  and 

(3)  Provides  that  the  contracting 
outside  resource  may  not  bill  the  patient 
or  Medicare  for  the  services.  This 
limitation  is  based  on  section 
1861(w){l)  of  the  Act,  which  provides 
that— 

(i)  Only  the  provider  may  bill  the 
beneficiary  for  covered  services 
furnished  under  arrangements;  and 

(ii)  Receipt  of  Medicare  payment  by 
the  provider,  on  behalf  of  an  entitled 
individual,  discharges  the  liability  of 
the  individual  or  any  other  person  to 
pay  for  those  services. 


§485.721    [Amended] 

16.  In  newly  designated  §  485.721,  the 
following  changes  are  made: 

a.  In  paragraph  (b),  the  commas  at  the 
end  of  paragraphs  (b)(1)  through  (b)(6) 
are  changed  to  periods;  in  paragraph 
(b)(1),  "provided"  is  revised  to 
"furnished";  and  the  "and"  at  the  end 
of  paragraph  (b)(6)  is  removed. 

b.  In  paragraph  (c),  the  last  sentence 
is  revised  to  read  as  set  forth  below. 

c.  In  paragraph  (d),  the  commas  at  the 
end  of  die  paragraphs  (d)(1)  and 
(d)(2)(l)  are  changed  to  semicolons,  and 
in  the  introductory  text,  "a  period  of 
time  of  not  less  than"  is  revised  to  read 

d.  In  paragraph  (d)(1).  "That"  is 
revised  to  "The  period". 

e.  In  paragraph  (d)(2).  introductory      ' 
text,  the  colon  is  changed  to  a  dash. 

§  485.721    Condition  of  Participation: 
Clinical  records. 

***** 

(c)  Standard:  Completion  of  records 
and  centralization  of  reports.  *  *  * 
Each  physician  signs  the  entries  that  he 
or  she  makes  in  the  clinical  record. 


§485.723    [Amended] 

17.  In  newly  designated  §  485.723,  the 
following  changes  are  made: 

a.  In  paragraph  (a)(2),  "organization" 
is  revised  to  "premises"  (twice). 

b.  In  paragraph  (b).  at  the  end  of  the 
introductory  text,  the  colon  is  removed 
and  "that — "  is  inserted. 

c.  In  paragraph  (b)(1).  "That"  is 
revised  to  "The",  and  the  comma  is 
changed  to  a  semicolon. 

d.  In  paragraph  (b)(2).  "That  the'  is 
revised  to  read  "The",  and  "which"  is 
revised  to  "that". 

e.  In  paragraph  (c)(2),  "utilization"  is 
revised  to  "use". 

§485.725    [Amended] 

18.  In  newly  designated  §  485.725,  the 
following  changes  are  made: 

a.  Paragraph  (b)  is  revised  to  read  as 
set  forth  below. 

b.  In  paragraph  (c).  the  designation 
"(1)"  is  inserted  immediately  before  the 
first  sentence;  "such"  is  revised  to 
"housekeeping";  the  designation  "(2)" 
is  inserted  immediately  before  the  third 
sentence;  "and/or"  is  revised  to  read 
"or",  and  "meets"  is  revised  to  read  "or 
both  meet". 

c.  In  paragraph  (e).  "The  organization 
is  maintained"  is  revised  to  read  "The 
organization's  premises  are 
maintained". 

§  485.725    Condition  of  participation: 
Infection  control. 


(b)  All  personnel  follow  written 
procedures  for  effective  aseptic 
techniques.  The  procedures  are 
reviewed  annually  and  revised  if 
necessary  to  improve  them. 

§485.727    [Amended] 

19.  In  newly  designated  §485.727.  in 
the  introductory  text,  "such  disasters"  is 
revised  to  read  "a  disaster". 

§485.729    [Amended] 

20.  In  newly  designated  §  485.729,  the 
following  changes  are  made: 

a.  In  the  introductory  text,  "which"  is 
revised  to  "that",  and  "assure"  is 
revised  to  "ensure". 

b.  In  paragraph  (a),  "assure"  is  revised 
to  "ensure". 

c.  In  paragraph  (b)  "such  statistical 
data  as"  is  revised  to  read  "statistical 
data  such  as". 

D.  A  new  part  486  is  added. 

1.  The  heading  and  the  table  of 
contents  of  the  new  part  486  read  as 
follows: 

PART  486— CONDITIONS  FOR 
COVERAGE  OF  SERVICES  OF 
SPECIALIZED  SUPPLIERS 

Subparts  A  and  B — [Reserved] 

Subpart  C — Conditions  for  Coverage: 
Portable  X-Ray  Services 

Sec. 

486.100    Condition  for  coverage: 

Compliance  with  Federal,  State,  and 

local  laws  and  regulations. 
48G.102    Condition  for  coverage: 

Superx'ision  by  a  qualified  physician. 
486.104    Condition  for  coverage: 

Qualifications,  orientation,  and  health  of 

technical  personnel. 
486.106    Condition  for  coverage:  Referral  for 

ser\ice  and  preservation  of  records. 
486.108    Condition  for  coverage:  Safety 

standards. 
486.110    Condition  for  coverage:  Inspection 

of  equipment. 

Subpart  D — Conditions  for  Coverage: 
Outpatient  Physical  Therapy  Services 
Furnished  by  Physical  Therapists  in 
Independent  Practice 

486.150  Condition  for  coverage:  General 
requirements. 

486.151  Condition  for  coverage: 
Super\'ision. 

486.153    Condition  for  coverage: 

Compliance  with  Federal,  State,  and 

local  laws. 
486.155    Condition  for  coverage:  Plan  of 

care. 
486.157    Condition  for  coverage:  Physical 

therapy  services. 
486.159    Condition  for  coverage: 

Coordination  of  services  with  other 

organizations,  agencies,  or  individuals. 
486.161    Condition  for  coverage:  Clinical       ' 

records. 
486.163    Condition  for  coverage:  Physical 

environment. 


Authority:  Sections  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  In  newly  designated  subpart  D,  in 
the  following  sections,  the  section 
heading  is  revised  to  change  the  dash  to 
a  colon  and  capitalize  the  first  word 
after  the  colon:  §§  486.153,  486.155, 
486.157.  and  486.161. 

3.  Newly  designated  §§486.150  and 
486.151  are  revised  to  read  as  follows: 

§  486.1 50    Condition  for  coverage:  General 
requirements. 

In  order  to  be  covered  under  Medicare 
as  a  supplier  of  outpatient  physical 
therapy  services,  a  physical  therapist  in 
independent  practice  must  meet  the 
following  requirements: 

(a)  Be  licensed  in  the  State  in  which 
he  or  she  practices. 

(bj  Meet  one  of  the  personnel 
qualifications  specified  in  §  485.705(b). 

(c)  Furnish  services  under  the 
circumstances  described  in  §410.60  of 
this  chapter. 

(d)  Meet  the  requirements  of  this 
subpart. 

§486.151  Condition  for  coverage: 
Supervision. 

The  services  are  furnished  by  or 
under  the  direct  supervision  of  a 
qualified  physical  therapist  in 
independent  practice. 

§486.155    [Amended] 

4.  In  newly  designated  §486.155,  the 
following  changes  are  made: 

a.  In  paragraph  (a),  introductory  texl, 
"The  following  information  is  obtained 
by  the  physical  therapist  prior  to"  is 
revised  to  read  "The  physical  therapist 
obtains  the  following  information 
before". 

b.  In  paragraph  (b)(4),  the  second 
sentence  is  revised  to  read:  "If  the 
patient  has  an  attending  physician,  the 
therapist  who  furnishes  the  ser\'ices 
promptly  notifies  him  or  her  of  any 
change  in  the  patient's  condition  or  in 
the  plan  of  care.". 

c.  In  the  parenthetical  statement  in 
paragraph  (b)(4),  "§  424.25(e)"  is  revised 
to  read  "§  410.61(e)". 

5.  Newly  designated  §486.159  is 
revised  to  read  as  follows: 

§  486.1 59  Condition  for  coverage: 
Coordination  of  services  with  other 
organizations,  agencies,  or  individuals. 

The  physical  therapist  coordinates  her 
physical  therapy  services  with  the 
health  and  medical  services  the  patient 
receives  from  organizations  or  agencies 
or  other  individual  practitioners 
through  exchange  of  information  that 
meets  the  following  standard: 

If  a  patient  is  receiving  or  has  recently 
received,  from  other  sources,  services 


related  to  the  physical  therapy  program, 
the  physical  therapist  exchanges 
pertinent  documented  information  w=th 
those  other  sources — 

(a)  On  a  regular  basis; 

(b)  Subject  to  the  requirements  for 
protection  of  the  confidentiality  of 
medical  records,  as  set  forth  in 

§  485.721  of  this  chapter;  and 

(c)  With  the  aim  of  ensuring  that  the 
services  effectively  complement  one 
another. 

§486.163    [Amended] 

6.  In  newly  designated  §486.163,  the 
following  changes  are  made: 

a.  In  the  introductory  text,  "and/or"  is 
revised  to  read  "or". 

b.  In  paragraph  (b),  first  sentence,  the 
word  "established"  is  removed. 

c.  In  paragraph  (c),  second  sentence, 
"such"  is  changed  to  "the". 

d.  Paragraph  (d)  is  revised  to  read  as 
follows: 

§  486. 1 63    Condition  for  coverage:  Physical 
environment 

***** 

(d)  The  physical  therapist  is  alert  to 
the  possibility  of  fire  and  other 
nonmedical  emergencies  and  has 
written  plans  that  include — 

(1)  The  means  for  leaving  the  office 
and  the  building  safely,  demonstrated, 
for  example,  by  fire  exit  signs;  and 

(2)  Other  provisions  necessary'  to 
ensure  the  safety  of  patients. 

E.  Technical  corrections. 
PART4ia-[AMENDED] 

1.  In  part  410,  the  following  changes 
are  made: 

a.  the  authority  citation  of  part  410  is 
revised  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and  1395 
(hh))  unless  otherwise  indicated. 

b.  In  §410.60(a)(3)(ii).  "§  405.1702(d) 
of  this  chapter"  is  revised  to  read 

"§  485.705(b)  of  this  chapter". 

PART  484— [AMENDED] 

2.  In  part  484,  the  following  changes 
arc  made; 

a.  The  authority  citation  for  part  484 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and  1395 
(hh))  unless  otherwise  indicated. 

§484.38    [Amended] 

b.  In  §484.38,  "§§405.1717  through 
405.1719,  405.1721.  405.1723,  and 
405.1725  of  this  chapter"  is  revised  to 
read  "subpart  H  of  part  485  of  this 
chapter". 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Part  231 

Defense  Federal  Acquisition 
Regulation  Supplement;  Allowable 
Individual  Compensation 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
comments. 


m 


SUMMARY:  The  Director  of  Defense 

Procurement  has  issued  an  interim  mie 

that  places  a  ceiling  on  allowable 

individual  compensation  under  DoD 

contracts. 

DATES:  Effective  date:  December  14. 

1994. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  at  the  addri.ss  shown  below  on 
or  before  March  10,  1995.  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council,  ATTN: 
Mr.  Eric  R.  Mens,  PDUSD(A&T)DP/DAR. 
IMD  3D139,  3062  Defense  Pentagon. 
Washington.  DC  20301-3062.  Telefax 
number  (703)  602-0350.  Please  cite 
DFARS  Case  94-D318  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Eric  R.  Mens,  (703)  602-0131. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  8117  of  the  Department  of 
Defense  Appropriations  Act,  1995 
(Public  Law  103-335).  liniits  allowable 
costs  for  individual  compensation  to 
$250,000  per  year.  This  restriction 
applies  to  DoD  contracts  awarded  after 
April  15,  1995,  when  payments  are  from 
funds  appropriated  in  fiscal  year  1995. 

The  interim  DFARS  rule  revises 
DFARS  Subpart  231.2,  Contracts  with 
Commercial  Organizations;  Subpart 
231 .3,  Contracts  with  Educational 
Institutions;  Subpart  231.6,  Contracts 
with  State,  Local,  and  Federally 
Recognized  Indian  Tribal  Governments; 
and  Subpart  231.7,  Contracts  with 
Nonprofit  Organizations  to  implement 


the  statutory  ceiling  on  allowable 
individual  compensation  costs.  In 
supplementing  the  cost  principle  at  FAR 
31.205-6,  this  DFARS  rule  relies  upon 
the  same  definition  of  compensation 
found  in  the  FAR  cost  principle,  i.e.. 
"all  remuneration  paid  currently  or 
accrued,  in  whatever  form  and  whether 
paid  immediately  or  deferred,  for 
services  rendered  by  employees  to  the 
contractor." 

B.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
to  issue  this  rule  as  an  interim  rule. 
Compelling  reasons  exist  to  promulgate 
this  rule  without  prior  opportunity  for 
pubhc  comment  because  section  8117  of 
the  Defense  Appropriations  Act  for 
Fiscal  Year  1995  (Public  Law  103-335) 
applies  to  DoD  contracts  awarded  after 
April  15, 1995,  using  funds 
appropriated  in  FY  1995.  An  interim 
rule  will  ensure  that  DoD  contracting 
activities  become  aware  of  the  statutory 
ceiling  on  allowable  individual 
compensation  costs  when  forward 
pricing  contracts  which  will  be  awarded 
after  April  15. 1995,  using  FY  1995 
funds.  However,  comments  received  in 
response  to  the  publication  of  this  rule 
will  be  considered  in  formulating  the 
final  rule. 


C.  Regulatory  Flexibility  Act 

The  interim  rule  is  not  e.xpected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq., 
because  most  small  entities  are  not 
subject  to  the  contract  cost  principles  in 
FAR  Part  31  or  DFARS  Part  231.  the 
contract  cost  principles  normally  apply 
where  contract  award  exceeds  $500,000 
and  the  price  is  based  on  certified  cost 
or  pricing  data.  Most  contracts  awarded 
to  small  entities  are  awarded  on  a 
competitive,  fixed-price  basis.  This 
interim  DFARS  rule  applies  only  to  DoD 
contractors  which  incur  individual 
compensation  costs  in  excess  of 
$250,000  per  year  in  performing  new 
contracts  awarded  after  April  15, 1995, 
using  funds  appropriated  in  FY  1995. 
An  Initial  Regulatory  Flexibility 
Analysis  has,  therefore,  not  been 
performed.  Comments  are  invited  from 
small  business  entities  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  DFARS 
Subparts  will  also  be  considered  in 
accordance  with  section  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  cite  DFARS  Case  94- 
D318  in  correspondence. 


Federal  Register  /  Vol.  60.  No.  5  /  Monday.  January  9,  1995  /  Rules  and  Regulations  2331 


D.  Paperwork  Reduction  Act 

Tlu:  Paperwork  Reduction  Act  (Pub. 
L.  96-511)  does  not  apply  because  the 
interim  rule  does  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  which  require  the 
approval  of  0MB  under  44  U.S.C.  3501 
et  sf(j. 

List  of  Subjects  in  48  CFR  Part  231 

Go\ernment  procuremnnt. 

Claudia  L.  Naugle, 

Deputy  Director.  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Part  231  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  231  continues  to  read  as  follows: 

PART  231— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1 

2.  Section  231.205-6  is  amended  by 
adding  a  new  paragraph  (a)(2)  preceding 
the  existing  paragraph  (g)(2)(i)  to  read  as 
follows: 

231.205-6    Compensation  for  personal 
services. 

(a)(2)  Costs  for  individual 
compensation  in  excess  of  $250,000  per 
year  are  unallowable  under  DoD 
contracts  that  are  awarded  after  April 
15,  1995,  and  are  funded  by  fiscal  year 
1995  appropriations  (Public  Law  103- 
••^35). 
***** 

3.  Section  231.303  is  amended  by 
adding  paragraph  (3)  to  read  as  follows: 

231.303    Requirements. 

(,)*** 

(2)  *    *    * 

(3)  The  limitation  on  allowable 
individual  compensation  at  231.2205- 
r)(a)(2)  also  applies  to  this  subpart. 

4.  Section  231.603  is  amended  by 
redesignating  paragraphs  (1)  through 
(15)  as  (i)  through  (xv)  and  redesignating 
paragraphs  (11)  (i)  and  (ii)  as  paragraphs 
(xi)  (A)  and  (B);  designating  the 
introductory  text  as  paragraph  (1);  and 
adding  a  new  paragraph  (2)  to  read  as 
follows: 

231.603    Requirements. 

***** 

(2)  The  limitation  on  allowable 
individual  compensation  at  231.205- 
6(a)(2)  also  applies  to  this  subpart. 

5.  Section  231.703  is  revised  to  read 
as  follows: 

231.703  .  Requirements. 

(1)  Under  10  U.S.C.  2324(e),  the  costs 
cited  in  231.603(a)  are  unallowable. 


(2)  The  limitation  on  allowable 
individual  compensation  at  231.205- 
6(a)(2)  also  applies  to  this  subpart. 

[FR  Doc.  95-312  Filed  1-6-95;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  611  and  663 

[Docket  No.  941265-4355;  I.D.  121694D] 

RIN  0648-AH50 

Foreign  Fishing;  Pacific  Coast  * 
Groundfish  Fishet^:  Annual 
Specifications  and  Management 
Measures 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  1995  groundfi.sh  fisher>' 

specifications  and  management 

measures;  request  for  comments. 

SUMMARY:  NMFS  announces  the  1995 
fishery  specifications  and  management 
measures  for  groundfish  taken  in  the 
U.S.  e.xclusive  economic  zone  and  state 
waters  off  the  coasts  of  Washington. 
Oregon,  and  California  as  authorized  bv 
the  Pacific  Coast  Groundfish  Fisher\' 
Management  Plan  (FMP).  The 
specifications  include  the  level  of  the 
acceptable  biological  catch  (ABC)  and 
harvest  guidelines  including  the 
distribution  between  domestic  and 
foreign  fishing  operations.  The  hars'est 
guidelines  are  allocated  between  the 
limited-entry  and  open-access  fisheries. 
The  management  measures  for  1995  are 
designed  to  k^op  landihgs  within  the 
harvest  guidelines,  for  those  species  for 
which  there  are  harvest  guidelines,  and 
to  achieve  the  goals  and  objectives  of 
the  FMP  and  its  implementing 
regulations.  The  intended  effect  of  these 
actions  is  to  establish  allowable  harvest 
levels  of  Pacific  Coast  groundfish  and  to 
implement  management  measures 
designed  to  achieve,  but  not  exceed 
those  harvest  levels,  while  extending 
fishing  and  processing  opportunities  as 
long  as  possible  during  the  year. 
DATES:  Effective  January  4,  1995  until 
the  1996  annual  specifications  and 
management  measures  are  filed  for 
public  inspection  with  the  Office  of  the 
Federal  Register,  unless  modified, 
superseded,  or  rescinded.  All  landings 
between  January  1, 1995,  and  January  4, 
1995,  inclusive,  will  be  counted  toward 
cumulative  trip  limits.  Comments  will 
be  accepted  until  February  8, 1995. 


ADDRESSES:  Comments  on  these 
specifications  should  be  sent  to  Mr. 
William  Stelle,  Jr.,  Director.  Northwest 
Region,  National  Marine  Fisheries 
Service.  7600  Sand  Point  Wav  N.E.,  BIN 
C15700.  Bldg.  1,  Seattle,  WA98115- 
0070;  or  Ms.  Hilda  Diaz-Soltero, 
Director.  Southwest  Region,  National 
Marine  Fisheries  Service,  501  West 
Ocean  Blvd.,  Suite  4200,  Long  Beach. 
CA  90802^213.  Information  relevaiH  to 
these  specifications  and  management 
measures,  including  the  SAFE  report, 
has  been  compiled  in  aggregate  form 
and  is  available  for  public  review  during 
business  hours  at  the  office  of  the 
Director,  Nonhwest  Region.  NMFS 
(Regional  Director),  or  may  be  obtained 
from  the  Pacific  Fishery  Management 
Council  (Council),  bv  writing  the 
Council  at  2130  SW  Fifth  Avenue.  Suite 
224.  Portland.  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  (Northwest  Regiiin. 
NMFS)  206-526-6140;  or  Rodnev  R. 
Mclnnis  (Southwest  Region.  NMFS) 
310-980-4040. 

SUPPLEMENTARY  INFORMATION:  The  FMP 
requires  that  fishery  specifications  for 
groundfish  be  evaluated  each  calendar 
year,  that  harvest  guidelines  or  quotas 
be  specified  for  species  or  species 
groups  in  need  of  additional  pro1et;tif)n. 
and  that  management  measures 
designed  to  achieve  the  harvest 
guidelines  or  quotas  be  published  in  the 
Federal  Register  and  made  effective  bv 
January  1,  the  beginning  of  the  next 
fishing  year.  This  action  annoimces  and 
makes  effective  the  final  1995  fisherv 
specifications  and  the  management 
measures  designed  to  achieve  them. 
These  specifications  and  measures  wt^re 
considered  by  the  Council  at  two 
meetings  and  were  recommended  U) 
NMFS  by  the  Council  at  its  Oi.'u!  it 
1994  meeting. 

I,  Final  Specifications 

ABCs  and  Harvest  Guidelines: 
Apportionments  to  Foreign  and  Joint 
X'enture  Fisheries:  Open  Access  and 
Limited-Entry  Allocations. 

The  fishery  specifications  include 
ABCs,  the  designation  of  harvest 
guidelines  or  quotas  for  species  that 
need  individual  management,  the 
apportionment  of  the  harvest  guidelines 
or  quotas  between  domestic  and  foreign 
fisheries,  and  allocation  between  the 
open-access  and  limited-entry  segnents 
of  the  domestic  fishery. 

The  final  1995  specifications  fi.r 
ABCs,  harvest  guidelines,  and  Ijmited- 
entr>'  and  open-access  alloc.ations  are 
listed  in  Table  1,  followed  by  a 
discussion  of  each  1995  specific.ition 
that  differs  from  1994  levels.  The 
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apportionntent  between  foreign  and 
domestic  fi  iheries  is  explained 
separately  i  it  the  end  of  this  section.  As 
in  the  past,  the  specifications  include 
fish  caught  in  state  ocean  waters  (0-3 
nautical  mi  les  offshore)  as  well  as  fish 
caught  in  t  le  exclusive  economic  zone 
(EEZ)  O-zjlO  nautical  miles  offshore). 
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Changes  to  the  ABCs  and  Harvest 
Guidelines 

The  1995  final  ABCs  are  changed 
from  the  1994  levels  for  the  following 
species:  lingcod,  Pacific  whiting 
(whiting),  sablefish.  widow  rockfish, 
shortspine  thornyheads,  longspine 
thornyheads,  bocaccio.  canary  rockfish 
and  Dover  sole.  These  changes  are  based 
on  the  best  available  scientific 
information.  The  ABCs  represent  the 
total  catch — amounts  that  are  discarded 
as  well  as  that  are  retained.  Information 
considered  in  determining  the  ABCs  is 
available  from  the  Council  and  was 
made  available  to  the  public,  before  the 
Council's  October  1994  meeting,  in  the 
Council's  stock  assessment  and  fishery 
evaluation  (SAFE)  document  (see 
ADDRESSES). 

Those  species  or  species  groups  with 
harvest  guidelines  in  1994  will  continue 
to  be  managed  with  harvest  guidelines 
in  1995.  As  in  1994,  no  quotas  are 
established.  The  1995  harvest  guidelines 
differ  fi-om  those  in  1994  for:  lingcod. 
whiting,  sablefish,  Sebastes  complex — 
north  and  south  of  43°00'00"  N.  lat.  (the 
Columbia/Eureka  subarea  boundary), 
bocaccio,  and  Dover  sole.  Harvest 
guidelines  are  established  for  the  first 
time  for  canary  rockfish  and 
individually  for  shortspine  thornyheads 
and  longspine  thornyheads;  the  harvest 
guideline  for  thornyheads  combined  is 
no  longer  needed.  In  1995,  most  of  the 
species  harvest  guidelines  represent 
only  that  portion  of  the  catch  that  is 
landed.  Where  information  is  available, 
a  discard  factor  is  subtracted  from  the 
ABC  to  determine  the  harvest  guideline. 
More  detailed  information  is  found  in 
the  Council's  SAFE  document. 

The  changes  to  the  ABCs  and  harvest 
guidelines  are  described  briefly  below. 
All  other  ABC  and  armual  harvest 
guideline  specifications  announced  for 
1994  (Table  1  at  59  FR  685,  January  6. 
1994)  will  apply  again  in  1995  and  are 
included  in  Table  1.  More  detailed 
information  appears  in  the  Council's 
SAFE  document,  tlie  "Groundfish 
Management  Team  (GMT)  Final 
Recommendations  for  1995  Acceptable 
Biological  Catches  (ABC)  and  Harvest 
Guidehnes"  (GMT  Report  F.3.)  fi-om  the 
October  1994  Council  meeting,  and  the 
Council's  newsletters  for  its  August  and 
October  1994  meetings  (see  ADDRESSES). 
Lingcod.  A  new  stock  assessment  for 
lingcod  resulted  in  severe  reductions  to 
its  ABC,  from  7.000  mt  in  1994  to  2.400 
mt  in  1995,  based  on  reductions  in  each 
subarea:  From  1,000  mt  (Vancouver)  and 
4,000  mt  (Columbia)  in  1994  to  1,300  mt 
for  both  subareas  combined  in  1995; 
fi-om  500  mt  in  1994  to  300  mt  in  1995 
in  the  Eureka  subarea;  from  1,100  mt  in 


1994  to  700  mt  in  1995  in  the  Monterey 
subarea;  and  fi-om  400  mt  in  1994  to  100 
mt  in  1995  in  the  Conception  subarea. 
These  reductions  result  fi-om  a 
comprehensive  assessment  based  on 
fishery  and  survey  data  between  Cape 
Falcon.  OR,  and  49°00'00"  N.  lat.  off 
Vancouver  Island.  Canada,  between 
1979-93.  The  average  yield  of  2.736  mt 
in  this  area  during  1989-1993  is  just 
below  the  overfishing  level.  South  of 
Cape  Falcon,  there  is  concern  that  the 
young  average  age  in  the  catch  indicates 
a  substantial  level  of  fishing  mortality. 
The  ABCs  are  set  at  63  percent  of  the 
average  catch  during  1989-93, 
proportional  to  the  reduction  of  catch 
recommended  north  of  Cape  Falcon,  to 
reduce  catch  until  a  full  stock 
assessment  can  be  conducted.  The 
harvest  guideline  is  equal  to  the 
coastwide  ABC;  there  is  no  estimate  for 
discards  at  this  time.  Reductions  in 
catch  are  expected  to  occur  through 
imposition  of  a  cumulative  trip  limit 
and  a  size  fimit  in  1995.  Lingcod 
management  is  complicated  by  harvest 
in  Canadian  waters  and  by  recreational 
fisheries.  Coordination  with  Canada  on 
assessment  and  management  of  this 
species  is  necessary. 

Whiting.  The  ABC  for  whiting  in  1994 
(325,000  mt  for  the  United  States  and 
Canada  combined)  was  substantially 
higher  than  in  previous  years, 
predominantly  because  the  1992 
hydroacoustic  survey  utihzed  new, 
more  sensitive  equipment,  and  extended 
farther  offshore  and  farther  north  to 
encompass  the  species'  range.  To 
provide  for  cautious  exploitation  until 
the  survey  results  can  be  confirmed  (in 
1995-96),  a  conservative  harvest  rate 
policy  was  adopted  to  minimize  the  risk 
to  the  resource  if  the  ABC  were  later 
found  to  be  too  high.  The  Council  also 
felt  it  prudent  to  acknowledge  the 
possibility  that  the  total  U.S.  and 
Canadian  harvest  in  1994  might  exceed 
the  U.S.-Canada  ABC,  as  occurred  in 
1992  and  1993. 

The  U.S.-Canada  ABC  for  whiting  in 
1995  is  much  lower,  223,000  mt,  due  to 
the  anticipated  decline  in  stock  level 
following  the  very  large  1980  and  1984 
year  classes,  which  for  the  most  part,  are 
no  longer  available  to  the  fishery.  The 
Council  recommended  that  the  U.S. 
harvest  guideline  be  set  at  80  percent  of 
the  U.S.-Canada  ABC,  unless  agreement 
for  a  different  share  were  reached  at  the 
U.S.-Canada  discussions  to  be  held  after 
the  Council  meeting.  Agreement  was  not 
reached  between  the  two  countries. 
Therefore,  the  80-percent  share  is  used 
again  in  1995.  resulting  in  the  U.S. 
harvest  guideline  of  178,400  mt. 

If  Canada  continues  to  calculate  its 
share  in  the  same  manner  as  in  1992- 


94,  the  U.S.  and  Canadian  total  harvest 
will  be  14  percent  above  the  coastwide 
ABC  in  1995.  These  overages  have  not 
caused  a  biological  problem, 
particularly  given  the  large  increase  in 
the  ABC  in  1994  and  use  of  a 
conservative  exploitation  rate.  The  total 
harvest  in  1995  would  be  lower  than  the 
overfishing  level,  and  lower  than  the 
amount  that  would  have  been  taken  if 
the  Council  had  chosen  to  use  a 
moderate  har\'est  rate  level,  as  in  1993. 
in  determining  the  ABC.  Bilateral 
discussions  with  Canada  are  expected  to 
continue. 

The  regulations  at  50  CFR  663.23(b)(4) 
set  aside  40  percent  of  the  U.S.  harvest 
guideline  for  priority  use  bv  vessels 
delivering  shoreside.  In  1995.  this 
reserve  is  71.400  mt. 

Sablefish.  The  1995  ABC  in  the 
Conception  area  remains  at  425  mt.  The 
ABC  for  sablefish  north  of  the 
Conception  subarea  (36°0000"  N.  lat.)  is 
increased  from  7,000  mt  in  1994  to 
8.700  mt  in  1995,  based  on  the  results 
of  a  new  stock  assessment  and  by 
including  expected  discards  in  the  ABC. 
However,  the  1995  har\'est  guideline 
(north  of  36°00'00"  N.  lat.)  is  7,100  mt 
(considerably  lower  than  the  combined 
ABC),  only  100  mt  higher  than  the 
harvest  guideline  in  1994.  An  estimate 
of  discards  (900  mt)  is  subtracted  from 
the  ABC  for  the  area  north  of 
Conception  to  derive  a  harvest  guideline 
that  represents  only  landed  catch.  A 
further  reduction  of  780  mt  is  made  for 
treaty  tribes.  The  harvest  guideline  for 
1995  was  reduced  further  to  compensate 
for  700  mt  the  Council  expected  to  be 
taken  above  the  harvest  guideline  in 
1994.  After  the  October  meeting,  it  was 
discovered  that  landings  were  projected 
to  be  700  mt  over  the  limited  entry  gear 
allocations,  rather  than  the  species' 
har\'est  guideline.  Therefore,  because 
the  open-access  allocation  would  not  be 
reached,  the  harvest  guideline  would  be 
exceeded  by  only  about  328  mt  (5 
percent).  The  Council  is  expected  to 
address  this  error  at  its  March  1995 
meeting  and  may  recommend  an 
increase  to  the  sablefish  harvest 
guideline  in  1995. 

Widow  rockfish.  No  new  stock 
assessment  was  prepared  for  widow 
rockfish.  but  the  ABC  is  increased  fi-om 
6,500  mt  in  1994  to  7.700  mt  in  1995  to 
include  an  estimate  of  discards  in  the 
fishery.  The  harvest  guideline  remains 
the  same  as  in  1994,  6,500  mt, 
representing  only  the  landed  catch. 

Shortspine  and  longspine 
thornyheads.  Based  on  new  stock 
assessments,  the  ABCs  for  shortspine 
and  longspine  thornyheads  are  reduced 
in  1995:  fi-om  1,900  mt  to  1,000  mt  for 
shortspine  thornyheads  and  fi-om  10,100 
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mt  to  7,000  int  for  longspine 
'thomyheadi.  The  1995  ABCs  apply 
north  of  Poiht  Conception,  CA 
(34''30'00"  Ml.  lat.),  whereas  in  1994  they 
applied  only  to  the  Monterey.  Eureka, 
and  Columbia  subareas  Oe'OO'OO"- 
47»30'00"  l4.  lat).  The  reductions 
occurred  pnmarily  because  the  survey 
area  was  enlarged,  revealing  an 
overestimate  of  the  coastwide  biomass 
in  the  previous  stock  assessment, 
particularly  for  shortspine  thomyheads. 
Shortspine  iomyheads  are  fully 
exploited,  t  ut  did  not  reach  the 
overfishing  level  in  1994.  Longspine 
thomyheads  are  being  fished  down  to 
the  level  th»t  would  produce  maximum 
sustainable  yield  (MSY). 

For  the  first  time,  separate  harvest 
guidelines^e  set  for  shortspine  and 
longspine  thomyheads.  In  previous 
years,  they  jivere  combined  because  it 
had  been  thought  that  the  two  species, 
which  oflei  are  caught  together,  were 
too  difficult  to  tell  apart.  However,  the 
industrv  hajs  testified  that  the  species 
can  be  differentiated,  and  certain  areas 
can  be  avoided  to  decrease  excessive 
harvest  of  Aortspine  thomyheads. 
ConsequenTly.  the  Council 
recommenced  harvest  guidelines  of 
1.500  mt  for  shortspine  thomyheads 
(above  its  J  iBC)  and  6,000  mt  for 
longspine  I  homyheads  (below  its  ABC). 
Even  thouj  h  longspine  thomyheads  are 
above  the  1  svel  that  would  produce 
MSY,  its  h  irvest  guideline  is  less  than 
ABC  to  pre  tect  shortspine  thomyheads, 
and  in  anticipation  of  future  declines  in 
the  longsp  ne  thomyhead  ABC  as  it  is 
reduced  to  its  MSY  level.  The 
shortspine  thomyhead  harvest  guideline 
is  set  abov  ;  its  ABC  because  of  the 
uncertain!  i  in  the  assessment;  the 
1,500-mt  h  irvest  guidehne  is  less  than 
the  overfis  ling  level  under  the  preferred 
assessmen  scenario  and  is  similar  to  the 
ABC  level  that  would  result  from 
plausible  i  ssessments  with  higher  levels 
of  natural  mortality  or  lower  levels  of 
survey  cat  :hability.  These  harvest 
guidelines ,  which  apply  only  north  of 
Point  Com  leption,  will  result  in  a  small 
increase  ii .  the  longspine  thomyhead 
catch  and  j  large  decrease  in  the 
shortspine  thomyhead  catch. 

Bocacci ).  The  ABC  and  harvest 
guideline  or  bocaccio  are  increased 
from  1.54(  mt  in  1994  to  1.700  mt  in 
1995.  Thii  increase  is  due  entirely  to 
removal  o  an  assumed  discard  level. 
The  disca  d  factor  is  removed  because 
only  a  sm  ill  number  of  vessels  are 
constrain(  d  by  current  trip  limits.  As  in 
the  past,  t  le  harvest  guidehne  applies 
only  to  th  ;  Eureka,  Monterey,  and 
Conceptic  n  subareas  (the  EEZ  south  of 
43°00'00"  N.  laL).  and.  because  discards 
ai-e  assun;  ed  to  be  negligible,  the  harvest 
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guideline  represents  total  catch.  An 
estimate  of  discards  will  be  added  to 
inseason  projections  of  the  catch  if  new 
information  indicates  that  discarding  is 
occurring. 

Canary  rockfish.  A  new  assessment 
for  canary  rockfish  in  the  Vancouver 
and  Columbia  subareas  (north  of 
43°00'00"  N.  lat.)  indicates  that  the 
stock  has  undergone  a  substantial 
decline  and  that  continuation  of  current 
catch  levels,  which  are  at  the  ABC  levels 
set  in  1990.  would  be  overfishing. 
Therefore,  the  1994  ABCs  of  800  mt  in 
the  Vancouver  subarea  and  1.500  mt  in 
the  Coliunbia  subarea  are  reduced  to 
1,000  mt  for  both  areas  combined  in 
1995.  The  survey  trend  in  the  Eureka 
area  indicates  an  even  more  severe 
decline,  so  the  ABC  is  reduced  from  600 
mt  in  1994  to  250  mt  in  1995,  close  to 
the  recent  average  catch  in  this  area. 
Therefore,  the  coastwide  ABC  is 
reduced  from  2,900  mt  in  1994  to  1,250 
mt  in  1995.  A  harvest  guideline  is  set  for 
the  first  time  in  1995,  at  650  mt,  for  the 
combined  Vancouver/Columbia  area, 
which  is  equal  to  the  subarea  ABCs 
minus  150  mt  of  estimated  discards. 

Sebastes  complex.  The  Sebastes 
complex  includes  all  rockfish  except 
widow,  shortbelly.  Pacific  ocean  perch 
(POP),  and  thomyheads. 

North:  The  harvest  guideline  for  the 
Sebastes  complex  in  the  Vancouver- 
Columbia  area  (the  EEZ  north  of 
43°00'00"  N.  lat.)  is  11,800  mt  in  1995, 
1 .440  mt  lower  than  the  13,240  mt 
harvest  guidehne  in  1994.  It  is 
calculated  by  adding  the  ABCs  for 
canary  and  remaining  rockfish  in  the 
Vancouver  and  Columbia  subareas,  and 
for  yellowtail  rockfish  in  the  Vancouver. 
Columbia,  and  Eiu^ka  subareas  and 
then  subtracting  450  mt  (300  mt  for  an 
estimate  of  the  yellowtail  ABC  in  the 
Eureka  subarea,  and  150  mt  for 
estimated  discards  of  canary  rockfish). 
The  reduction  in  1995  reflects  the 
reduction  in  the  ABC  for  canary  rockfish 
in  the  same  area.  Inseason  estimates  of 
yellowtail  rockfish  discards  are  counted 
toward  this  harvest  guideline. 

South:  The  harvest  guideune  for  the 
Sebastes  complex  in  the  Eureka, 
Monterey,  and  Conception  subareas  (the 
EEZ  south  of  43''00'00"  N.  lat.)  is  13,200 
mt  in  1995,  slightly  lower  than  13,440 
mt  in  1994.  It  is  based  on  the  sum  of  the 
ABCs  of  the  species  in  those  subareas 
(bocaccio,  chilipepper,  yellowtail 
rockfish,  and  remaining  rockfish);  no 
estimate  for  discards  is  subtracted 
because  trip-limit  induced  discards  are 
believed  to  be  negligible  for  these 
species  in  this  area.  The  decrease 
reflects  the  net  change  in  the  ABCs  for 
bocaccio  and  canary  rockfish  in  the 
southem  area. 


Note:  As  in  1994,  the  1995  ABCs  and 
harvest  guidelines  for  the  Sebastes  complex 
and  yellowtail  rockfish  apply  to  different 
areas  due  to  differences  in  stock  assessment 
areas.  The  ABCs  and  harvest  guidelines  for 
the  Sebastes  complex  apply  north  and  south 
of  43'*00'00''  N.  lat.  (the  Columbia/Eureka 
subarea  boundary).  The  yellowtail  rockfish 
ABCs  in  the  Columbia  area  are  divided  at 
Cape  Falcon  (45°46'00"  N.  lat.)  and  the 
harvest  guidelines  are  divided  at  Cape 
Lookout  (40''20'15"  N.  lat.).  Further 
explanation  is  found  in  the  October  1993 
SAFE  document  and  at  59  FR  691,  January 
6, 1994.  Trip  limits  are  applied  to  the  same 
areas  as  the  harvest  guidelines. 

Dover  sole.  Based  on  a  new  stock 
assessment,  the  ABC  for  Dover  sole  in 
the  Eureka  subarea  is  reduced  from 
3.500  mt  in  1994  to  2.900  mt  in  1995, 
and  in  the  Columbia  subarea  from  4,000 
mt  in  1994  to  3.000  mt  in  1995.  The 
Vancouver.  Monterey,  and  Conception 
subarea  ABCs  are  not  changed,  so  the 
coastwide  ABC  is  reduced  from  15,900 
mt  in  1994  to  14.300  mt  in  1995.  which 
is  similar  to  the  catch  in  1993;  landings 
in  1994  are  expected  to  be  less  than 
9.000  mt.  The  reduction  in  the  Eureka 
ABC  appears  to  be  due  to  declining 
recruitment.  There  is  some  uncertainty 
in  Dover  sole  biomass  estimates  due  to 
the  catchability  coefficient  appUed  to 
the  survey  data,  especially  in  the 
Columbia  area.  The  Columbia  ABC  is 
believed  to  be  a  realistic  upper  estimate. 

The  coastwide  harvest  guideline  for 
Dover  sole  is  reduced  from  16.900  mt  in 

1994  to  13.600  mt  in  1995,  equal  to  the 
sum  of  the  subarea  ABCs  minus  5 
percent  for  estimated  discards.  As  in  the 
past,  a  separate  harvest  guideline  is  set 
for  the  Columbia  subarea.  In  1992,  the 
Columbia  subarea  harvest  guideline  was 
set  higher  than  the  ABC  and  was 
scheduled  to  be  reduced  by  1,000  mt 
annually  until  it  equaled  4,000  mt,  the 
expected  ABC  in  1995.  However,  the 

1995  ABC  has  been  reduced  to  3.000  mt. 
and  the  Council  maintained  its  original 
intent  to  set  the  harvest  guideline  equal 
to  the  ABC  by  1995.  Therefore,  the 
Columbia  area  harvest  guideline  is 
reduced  from  5,000  mt  in  1994  to  2,850 
mt  in  1995  (the  3,000-mt  Columbia  ABC 
minus  150  mt  for  estimated  discards). 

Setting  Harvest  Guidelines  Greater  Than 
ABC 

In  most  cases,  harvest  guidelines  are 
less  than  or  equal  to  the  ABCs,  or 
prorated  ABCs,  for  specific  areas. 
However,  for  1995  as  in  1994.  the 
Council  recommended  harvest 
guidelines  that  exceed  the  ABCs  for  two 
species.  POP  and  shortspine 
thomyheads.  The  FMP  requires  that  the 
Council  consider  certain  factors  when 
setting  a  harvest  guideline  above  an 
ABC.  Thcoe  factors  were  analyzed  by 


the  Council's  GMT  and  considered  at 
the  Council's  October  1994  meeting 
before  recommending  the  1995  harvest 
guidelines.  These  factors  also  were 
considered  when  establishing  the  20- 
year  rebuilding  schedule  for  POP  in  the 
1981  FMP.  in  the  most  recent  stock 
assessments  for  POP  (in  the  August 
1992  SAFE  document)  and  shortspine 
thomyheads  (in  the  October  1994  SAFE 
document),  and  in  the  GMT's 
recommendations  for  1995  (GMT  Report 
F.3..  October  1994). 

Overfishing.  The  FMP  defines 
"overfishing"  as  a  fishing  mortality  rate 
that  would,  in  the  long-term,  reduce  the 
spawning  biomass  per  recruit  below  20 
percent  of  what  it  would  have  been  if 
the  stock  had  never  been  exploited 
(unless  the  species  is  above  the  level 
that  would  produce  MSY).  The  rate  is 
defined  in  terms  of  the  percentage  of  the 
stock  removed  per  year.  Therefore,  high 
catch  rates  can  cause  overfishing  at  any 
stock  abundance  level.  Conversely, 
overfishing  does  not  necessarily  occur 
for  stocks  at  low  abundance  levels  if  the 
catch  can  be  kept  to  a  sufficiently  small 
fraction  of  that  stock  level.  The  target 
rate  of  exploitation  for  Pacific  Coast 
groundfish  typically  is  the  rate  that 
would  reduce  spawTiing  biomass  per 
recmit  to  35  percent  of  its  unfished 
level.  This  desired  rate  of  fishing  wuU 
always  be  less  than  the  overfishing  rate, 
so  there  is  a  buffer  between  the 
management  target  and  the  level  that 
could  harm  the  stock's  long-term 
potential  productivity.  If  the  overfishing 
level  is  reached,  the  Guidelines  for 
Fishery  Management  Plans  at  50  CFR 
part  602  require  the  Council  to  identify 
actions  to  be  undertaken  to  alleviate 
overfishing. 

None  of  the  ABCs  for  1995  exceeds 
the  level  of  overfishing.  However,  for 
those  species  whose  harvest  guideline 
exceeds  ABC  (POP  and  shortspine 
thomyheads),  the  harvest  guideline 
approaches  overfishing.  In  addition, 
new  assessments  for  Dover  sole  in  the 
Columbia  area,  lingcod,  and  canary 
rockfish  indicate  that  the  overfishing 
level  for  these  species  may  have  been 
reached  in  the  recent  past.  Further 
discussion  appears  in  the  GMT 
Supplemental  Report  F.3.(l)  (October 
1994).  Efforts  have  been  taken  to  avoid 
overfishing  by  establishment  or 
reduction  of  harvest  guidelines  in  1995 
(discussed  above)  and  by  more 
restrictive  trip  limit  management  for 
these  species. 

Discards.  In  1995,  the  ABCs  represent 
total  catch,  and  most  of  the  harvest 
guidelines,  except  for  yellovkrtail 
rockfish  and  Pacific  whiting,  represent 
only  that  portion  of  the  catch  that  is 
landed.  Stock  assessments  and  inseason 


catch  monitoring  are  designed  to 
account  for  all  fishing  mortality, 
including  that  resulting  from  fish 
discarded  at  sea.  Discards  of  rockfish 
and  sablefish  in  the  fishery  for  whiting 
processed  at  sea  are  well  monitored  and 
are  accounted  for  inseason  as  they 
occur.  In  the  other  fisheries,  discards 
caused  by  trip  limits  are  not  monitored, 
so  discard  factors  have  been  developed 
to  account  for  this  extra  catch.  A  level 
previously  measured  for  widow  rockfish 
(16  percent)  in  a  scientific  study  is 
assumed  to  be  appropriate  for  the 
commercial  fisheries  for  widow 
rockfish.  yellowtail  rockfish.  and  POP. 
A  lower  level  of  8  percent  is  used  for  the 
deepwater  thomyhead  fishery.  The 
discard  factors  are  typically  applied  by 
setting  the  harvest  guideline  for  landed 
catch  at  a  level  that  is  equal  to  the  ABC 
minus  expected  discard.  More  detailed 
information  is  found  in  the  Council's 
SAFE  document. 

Foreign  and  domestic  fisheries.  For 
those  species  needing  individual 
management  that  will  not  be  fully 
utilized  by  domestic  processors  or 
harvesters,  and  that  can  be  caught 
without  severely  affecting  species  that 
are  fully  utilized  by  domestic  processors 
or  harvesters,  foreign  or  joint  venture 
operations  may  occur.  A  joint  venture  is 
U.S.  vessels  delivering  their  catch  to 
foreign  processing  vessels  in  the  EEZ. 
The  harvest  guidelines  or  quotas  for 
these  species  may  be  apportioned  to 
domestic  annual  harvest  (DAH,  which 
includes  domestic  armual  processing 
(DAP)  and  joint  venture  processing 
(JVP))  and  the  total  allowable  level  of 
foreign  fishing  (TALFF).  In  1995,  there 
initially  are  no  surplus  groundfish 
available  for  joint  venture  or  foreign 
fishing  operations.  Consequently,  all  the 
harvest  guidelines  in  1995  are 
designated  entirely  for  DAP  (which  also 
equals  DAH),  and  JVP  and  TALFF  are 
set  at  zero. 

In  the  unlikely  event  that  fish  are 
reallocated  inseason  and  a  foreign  or 
joint  venture  fishery  should  occur,  the 
incidental  catch  levels  for  a  whiting 
fishery  would  be  the  same  as  announced 
at  Table  2,  footnotel  of  58  FR  2990 
(January  7, 1993),  and  for  a  jack 
mackeriel  joint  venture,  initially  would 
be  the  same  as  those  suggested  in 
section  12.5.2  of  the  FMP,  but  could  be 
changed  during  the  year. 

IL  The  Limited-Entry  Program 

Amendment  6  to  the  FMP  established 
a  limited-entry  program  which,  on 
January  1, 1994,  divided  the  commercial 
groundfish  fishery  into  two 
components,  the  limited-entry  fishery 
and  the  open-access  fishery,  each  of 
which  has  its  owm  allocations  and 


management  measures.  The  limited- 
entry  and  open-access  allocations  are 
calculated  according  to  a  formula 
specified  at  section  II. E.  of  the  appendix 
to  50  CFR  part  663.  At  its  October  1994 
meeting,  the  Council  recommended  the 
species  and  areas  subject  to  open-access 
and  limited-entry  allocations  in  1995, 
and  the  Regional  Director  calculated  the 
amounts  of  the  allocations,  that  are 
presented  in  Table  1.  Unless  otherwise 
specified,  the  limited-entry  and  open- 
access  allocations  are  treated  as  har\'est 
guidelines  in  1995. 

Open-Access  Allocations 

The  open-access  fishery  means  the 
fishery  composed  of  vessels  using  (1) 
exempt  gear,  or  (2)  longline  or  pot  (trap) 
gear  used  pursuant  to  the  hardest 
guidelines,  quotas,  and  other 
management  measures  governing  the 
open-access  fishery.  Exempt  gear  means 
all  types  of  fishing  gear  except 
groundfish  trawl,  longline,  and  pots. 
(Exempt  gear  includes  trawls  used  to 
harvest  pink  shrimp  or  spot  or  ridgeback 
prawns  (shrimp  trawls),  and,  south  of 
Point  Arena,  CA,  California  halibut  or 
sea  cucumbersT) 

The  open-access  allocation  is  derived 
by  applying  the  open-access  allocation 
percentage  to  the  annual  har\est 
guideline  or  quota  after  subtracting  any 
set  asides  for  recreational  fishing  or 
treaty  Indians  (see  sections  lI.E.  (b)  and 
(c)  of  the  Appendix  to  50  CFR  part  653). 
For  those  species  in  which  the  open- 
access  share  would  have  been  less  than 
1  percent,  no  open-access  allocation  is 
specified  because  significant  open- 
access  effort  is  not  anticipated.  At  the 
time  the  calculations  were  made,  the 
status  of  some  vessels  (whether  they 
would  receive  a  limited-entry  permit) 
was  not  certain.  The  catch  by  these 
vessels  was  divided  equally  between  the 
limited-entr\'  and  open-access 
allocations.  These  amounts  are  minor 
and  would  not  affect  the  level  of  trip 
limits  for  the  limited-entry  or  open- 
access  fisheries. 

Limited-Entry  Allocations 

The  limited-entn,'  fishery  means  the 
fishery  composed  of  vessels  using 
limited-entry  gear  fished  pursuant  to  the 
harvest  guidelines,  quotas,  and  other 
management  measures  governing  the 
limited-entry  fishery.  Limited-entry  gear 
means  longline,  pot.  or  groundfish  trawl 
gear  used  under  the  authority  of  a  valid 
limited-entry  permit,  issued  under  50 
CFR  part  663,  affixed  with  an 
endorsement  for  that  gear.  (Groundfish 
trawl  gear  excludes  shrimp  trawls  used 
to  harvest  pink  shrimp,  spot  prawns,  or 
ridgeback  prawns,  and  other  trawls  used 


2338  federal  Register  /  Vol.  60.  No.  5  /  Monday.  January  9.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  5  /  Monday.  January  9.  1995  /  Rules  and  Regulatims 


2339 


to  fish  for  California  halibut  or  sea 
cucumbers  south  of  Point  Arena,  CA.) 

The  limited-entry  allocation  is  the 
allowable  catih  (harvest  guideline  or 
quota)  reduceid  by:  (1)  Set  asides,  if  any. 
for  treaty  Indiian  fisheries  or  recreational 
fisheries;  and|(2)  the  open-access 
allocation. 

m.  1995  MaiJagement  Measures 

Most  of  the|l995  management 
measures  announced  in  this  docxmient 
have  been  designated  as  "routine" 
under  the  procedures  contained  in 
Amendment  4  to  the  FMP  (56  FR  736. 
January  8, 19^1).  The  "routine" 
designation  means  that  a  measiu'e  is 
likely  to  need  adjustment  on  an  annual 
or  more  firequent  basis,  and  that  it  may 
be  implemenied  and  adjusted  for  a 
specified  species  or  species  group  and 
gear  type  after  consideration  at  a  single 
Council  meeing.  However,  the  effects  of 
the  particulai  measure  must  have  been 
analyzed  previously,  the  purpose  of  the 
measure  mui  be  the  same  as  when  it 
was  designated  as  routine,  and  the 
measure  mu^  be  announced  in  the 
Federal  Reg^ter. 

Those  management  measures 
announced  in  this  document  that  are 
not  yet  desigiated  "routine"  at  50  CFR 
663.23  are:  For  the  limited  entry  fishery, 
trip  landing  I ind  frequency  limits  for 
canary  rocWish,  lingcod,  shortspine 
thomyheads  and  longspine 
thomyheads  which  are  managed 
individually  for  the  first  time  in  1995, 
and  size  lim;  ts  for  lingcod;  and,  for  the 
open  access  ishery,  trip  landing  and 
frequency  limits  for  all  groundfish 
species,  seps  rately  or  in  any 
combination .  These  management 
measures  wi  11  be  proposed  as  routine 
measures  in  a  separate  Federal  Register 
document. 

In  the  folL  )wing  discussion,  the 
projeciions  ( if  landings  in  1994  are 
based  on  th«  information  available  to 

the  Council  at  its  October  1994  meeting 

(Supplemental  GMT  Report  F.2., 

October  1994). 

A.  Limited-i  :ntry  Fishery 

The  folloikfing  management  measures 
apply  to  ves  sels  operating  in  the 
Hmited-entiy  fishery  after  January  1, 
1995,  and  aie  designed  to  keep  landings 
within  the  1  arvest  guidehnes  or  limited- 
entrv  allocations. 

Widow  R^kfish.  In  1994.  the 
cumulative  trip  limit  for  widow  rockfish 
continued  s  t  30,000  lb  (13,608  kg)  per 
month  unti  December  1,  when  it  was 
reduced  to  1,000  lb  (1,361  kg)  per  trip. 
Landings  aie  projected  to  exceed  the 
6,500-mt  h«  rvest  guideline  by  about  3 
percent  in  1  994.  Because  the  harvest 
guideline  it  not  changed,  the  30,000-lb 


UMI 


cumulative  monthly  trip  limit  will  again 
be  implemented  in  January  1995. 

The  Sebastes  Complex  (Including 
Yellowtail  Rockfish,  Canary  Rockfish, 
and  Bocaccio).  In  1994,  the  cumulative 
monthly  trip  limit  for  the  Sebastes 
complex  was  80,000  lb  (36,287  kg) 
coastwide,  until  September,  when  it  was 
increased  to  100,000  lb  (45,359  kg) 
south  of  Cape  Mendocino,  CA 
(40°30'00"  N.  lat.).  Within  these  limits 
for  the  Sebastes  complex  were 
cumulative  monthly  trip  limits  for 
yellowtail  rockfish  and  bocaccio,  that 
did  not  change  during  the  year:  14,000 
lb  (6,350  kg)  of  yellowtail  rockfish  north 
of  Cape  Lookout,  OR  (45''20'15"  N.  lat.); 
30,000  lb  (13,608  kg)  of  yellowtail 
rockfish  south  of  Cape  Lookout;  and 
30,000  lb  (13,608  kg)  of  bocacdo  south 
of  Cape  Mendocino.  Neither  of  the 
harvest  guidelines  for  the  Sebastes 
complex  (north  and  south  of  43''00'00" 
N.  lat.),  nor  for  bocaccio,  will  be  reached 
in  1994.  The  harvest  guidelines  for 
yellowtail  rockfish  north  and  south  of 
Cape  Lookout  are  expected  to  be 
exceeded  by  about  1  percent. 

To  provide  for  reasonable  levels  of 
harvest  of  other  species  in  the  Sebastes 
complex  while  protecting  yellowtail 
rockfish,  canary  rockfish,  and  bocaccio, 
the  Coimcil  recommended  starting  the 
year  with  three  different  cumulative 
monthly  trip  limits  for  the  Sebastes 
complex:  35,000  lb  (15,876  kg)  north  of 
Cape  Lookout.  50.000  lb  (22.680  kg) 
between  Cape  Lookout  and  Cape 
Mendocino,  and  100,000  lb  (45,359  kg) 
south  of  Cape  Mendocino.  The 
yellowtail  and  bocaccio  cumulative 
monthly  trip  limits  remain  the  same  as 
in  1994,  except  in  1995,  the  30,000-lb 
(13,608  kg)  southern  trip  Umit  for 
yellowtail  rockfish  extends  only  to  Cape 
Mendocino,  rather  than  to  the  U.S.- 
Mexico  border.  For  the  first  time,  a 
separate  cimiulative  monthly  trip  limit 
for  canary  rockfish  is  implemented 
(within  the  Sebastes  complex  trip  limit), 
at  6,000  lb  (2,722  kg)  coastwide. 

The  declaration  procedures 
implemented  by  the  States  of 
Washington  and  Oregon  for  vessels 
operating  north  and  south  of  Cape 
Lookout  remain  in  effect,  except  in  1995 
they  will  apply  to  the  Sebastes  complex 
as  well  as  to  yellowtail  rockfish.  The 
declarations  enable  a  vessel  to  operate 
both  north  and  south  of  Cape  Lookout 
during  the  month,  and  to  take  and  retain 
the  more  liberal,  southern  limits  of  the 
Sebastes  complex  and  yellowtail 
rockfish,  but  only  if  the  state  is  notified, 
as  required  by  state  law. 

POP.  The  1994  trip  limit  for  POP  was 
the  same  as  in  1991-93:  3,000  lb  (1,361 
kg)  or  20  percent  of  all  fish  on  board, 
whichever  is  less,  in  landings  of  POP 


above  1,000  lb  (454  kg).  Landings  of 
POP  are  projected  to  be  17  percent 
below  its  1,300-mt  harvest  guideline  in 
1994.  However,  because  the  trip  limit  is 
intended  to  allow  only  incidental 
catches  to  be  landed,  it  is  not  increased 
to  achieve  the  harvest  guideline. 

The  Coimcil  recommended  a  change 
from  the  "per  trip"  limit  in  1994  to  a 
cxunulative  trip  limit  in  1995  of  6,000  lb 
(2,722  kg)  per  month.  Public  testimony 
and  landing  records  confirmed  that 
some  fishermen  were  targeting  POP 
even  imder  the  1994  "per  trip"  limit, 
resulting  in  discards  of  fish  in  excess  of 
the  trip  limit.  Also,  because  the  number 
of  trips  was  not  restricted,  total  landings 
in  a  month  could  be  well  above  6,000 
lb  (2,722  kg)  per  vessel.  The  cxunulative 
trip  limit  is  intended  to  reduce  the  level 
of  discards  induced  by  the  "per  trip" 
limit,  and  to  accommodate  only 
unavoidable  incidental  catches.  It  will 
not  be  inaeased  to  achieve  the  harvest 
guideline. 

Sablefish.  The  sablefish  harvest 
guideline  is  subdivided  among  several 
fisheries.  The  tribal  fishery  allocation  is 
set  aside  prior  to  dividing  the  balance  of 
the  harvest  guideline  between  the 
commercial  limited-entry  and  open- 
access  fisheries.  These  three  fisheries 
are  managed  differently.  The  limited- 
entry  allocation  is  further  subdivided 
into  trawl  (58  percent)  and  nontrawl  (42 
percent)  allocations.  Trawl-caught 
sablefish  are  managed  together  with 
Dover  sole  and  thomyheads  as  the  DTS 
(or  deepwater)  complex  because  they 
often  are  caught  together.  Landings  of 
sablefish  are  expected  to  exceed  the 
harvest  guideline  by  about  5  pera.->t  in 
1994. 

Washington  Coastal  Tribal  Fishenes 
for  Sablefish.  From  1991  through  1994, 
the  Washington  coastal  treaty  tribes 
have  conducted  a  tribal  sablefish  fishery 
of  300  mt  that  was  recognized  in  these 
annual  management  measures.  In  1994, 
the  U.S.  Government  formally 
recognized  the  treaty  right  to  fish  for 
groundfish  of  the  four  Washington 
Coastal  Treaty  tribes  (the  Makah,  Hoh. 
Quileute,  and  Quinault),  and  concluded 
that,  in  general  terms,  the  quantification 
of  the  right  is  50  percent  of  the 
harvestable  siu^jlus  of  groundfish 
available  in  the  tribes*  usual  and 
accustomed  fishing  areas  (marine  waters 
under  U.S.  jurisdiction  north  of 
46°53'18  "  N.  lat.  and  east  of  125"'44'00" 
W.  long.).  For  1995,  the  tribes'  treaty 
right  to  sablefish  is  determined  to  be 
780  mt.  The  treaty  Indian  fishery  for  this 
amount  of  sablefish  will  be  managed  by 
the  tribes.  The  treaty  Indian  fishery  for 
sablefish  is  a  separate  fishery,  and  is  not 
governed  by  the  limited-entry  or  open- 
access  regulations  or  allocations. 


DTS  Complex  (Dover  sole. 
Thomyheads.  and  Trawl-Caught 
Sablefish).  In  January  1994.  the 
cumulative  inonlhjy  trip  Jhnit  for  the 
DTS  complex  was  50.000  lb  (22,680  kg) 
per  month,  including  no  more  than 
30.000  lb  (13,608  kg)  of  thornvheads 
and  12.000  lb.(5.443  kg)  of  trawl-caught 
sablefish.  On  July  1,  the  cumulative 
monthly  limits  were  reduced  to  30.000 
lb  (13,608  kg)  of  the  DTS  complex, 
including  no  more  than  8^000  lb  (3,529 
kg]  of  thomyheads  and  6.000  lb  (2.722 
kg)  of  trawl-caught  sablef:sh.  The 
sablefish  "per  trip"  limit  of  1.000  lb 
(454  kg)  or  33.333  percent  of  the  Dover 
sole  and  thomyheads  (enuivalent  to  25 
percent  of  the  DTS  complex),  whichever 
is  greater,  continued  throughout  1994. 
as  did  the  5.000-lb  (2.258-kg)  trip  limit 
on  sablffish  smaller  than  22  inches  (36 
cm).  Even  though  the  sablefish  han-est 
guideline  applied  orJy  north  of  L'le 
Conception  subarea  (se^OO'OO"  N.  lat ), 
those  trip  limits  were  apphed  coastwide 
to  avoid  effort  shifts  into  the  Conception 
area.  At  the  October  Council  meeting, 
the  trawl  allocation  was  projected  to%e 
exceeded  by  15  percent.  Consequontlv, 
on  December  1 ,  north  of  the  Conception 
subarea  (36°00'00"  N.  lat ),  all  landings 
of  sablefish  were  prohibited;  the 
thomyheadtrip  limit  was  reduced  to 
1,500  lb  (680  kg)  per  month  and  a  Dover 
sole  trip  limit  was  imposed  of  6,000  lb 
(2,722  kg)  per  month,  remo\ang  Uie  need 
for  an  overall  DTS  cumulative  limit.  At 
year's  end.  the  limited-entrj-  trawl 
allocation  for  sablefish  was  expected  to 
be  exceeded  by  about  15  percent; 
thomyheads  were  e.xpected  to  exceed 
their  combined  harvest  guideline  by 
about  2  percent,  and  Dover  sole  was  far 
below  its  har\'esf  guidelines  (42  percent 
below  its  coastwide  harvest  guideline 
and  30  percent  below  its  Columbia  . 
subarea  harvest  guideline).  These 
"underages"  were  not  addressed  by 
increasing  the  trip  limits  for  Do\'er  sole 
becau^se  of  the  species"  association  with 
sablefish  and  new  information 
supporting  more  cautious  management 
of  Dover  sole. 

For  1995,  the  Council  recommended 
two  cumulative  monthly  trip  limits  for 
the  DTS  complex:  35,000  lb  (15,876  kg) 
north  of  Cape  Mendocino  and  50,000  lb 
(22,680  kg)  south  of  Cape  Mendocino. 
This  differential  trip  limit  is  intended  to 
provide  additional  protection  for 
shortspine  thomyheads,  the  most 
valuable  and  least  abundant  species  in 
the  DTS  complex,  while  encouraging 
the  har\'est  of  Dover  sole  in  more 
southern  areas.  Further  protection  for 
shortspine  thomyheads  is  intended  by 
managing  the  two  thornyhead  species' 
separately  in  1995.  A  cumulative  trip 


limit  is  set  for  both  shortspine  and 
longspine  thornvheads  combined  of 
20,000  lb  (9,072  k^)  per  month,  of  which 
no  more  than  4,000  lb  (1.814  kg)  mav  be 
shortspine  tl.omyheads.  The  trip- limits 
for  trawl-caught  sablefish  remain  the 
same  as  established  in  July  1994  (6,000 
lb  (2,722  kg)  cumulative  per  month,  and 
1 .000  lb  [454  kg)  or  33.333  percent  of 
the  Dover  sole  and  thomyheads  per 
trip).  The  exception  is  that  the  trip  limit 
for  sablefish  smaller  than  22  inches  (55 
cm)  is  reduced  to  500  lb  (227  kg)  to  ' 
reflect  the  lower  overall  trip  limits  for 
sablefish  in  recent  vears. 

Nontrawl  Sableffsh.  Small  dailv  trip 
limits  were  applied  to  the  nontrawl 
fisher>'  again  in  1994,  until  72  hours 
before,  and  72  hours  after,  the  regular 
("open")  season,  that  started  on  Mav  15 
1994.  A  250-lb  (113-kg)  dailv  tiip  liniit 
was  applied  only  north  of  the 
Conception  subarea  (36°00'O0"  N.  lat.), 
the  same  area  covered  by  the  harvest 
guideline.  In  the  Conception  area,  where 
there  is  no  han-est  guideline  and 
landings  had  been  below  the  425-mt 
ABC,  the  daily  trip  limit  was  350  lb  (159 
kg)  to  accommodate  most  landings 
without  encouraging  excessive  effort 
shifts  into  that  area.  The  trip  limit  for 
sablefish  smaller  than  22  inches  (56  cm) 
(1,500  lb  (t.80  kg)  or  3  percent  of  all 
legal  sablefish  on  board,  whichever  is 
greater)  remained  in  effect.  All  further 
landings  of  sablefish  caught  north  of 
36°00'00"  N.  lat.  were  prohibited  on 
December  1, 1394.  In  1994,  the  nonU-awl 
allocation  is  expected  to  be  exceeded  bv 
28  percent. 

The  Council  recommended 
conUnuing  the  350-lb  (159-kg)  dailv  trip 
limit  in  the  Conception  area  for  1995. 
and  increasing  the  northern  daily  trip 
limit  for  sablefish  to  300  lb,  slightly 
increasing  the  ?^raount  that  could  be 
taken  outsidr  'he  regular  season  for  the 
nontrawl  fimited-entry  fishen,'.  The 
same  daily  trip  limit  is  applied  to  the 
limited-eptry  and  open-access  fisheries 
to  avoid  effort  shifts  into  the  open- 
access  fishery.  This  increase  is  intended 
primarily  to  bring  landings  closer  to  the 
open-access  allocation,  that  was  not 
achieved  in  1994.  These  trip  limits  for 
the  Hniited-entry  fishery  will  apply 
outside  the  regular  season  and  any 
subsequent  "mop-up"  fisher>'. 

Undisr  current  regulations  at  50  CFR 
663.23(b)(2).  the  start  of  the  regular 
nontrawl  sablefish  fishery  is  3  days 
before  the  first  opening  in  Alaska".  The 
implementation  of  an  individual  quota 
(IQ)  system  in  Alaska  in  1995  would 
radically  change  the  opening  date  of  the 
regular  season,  from  mid-May  to  late 
Febmar}'.  off  Washington,  Oregon,  and 
California.  The  Council  has  discussed 
this  problem  and  recommended  die 


following  new  munagen  ant  regime  for 
the  nontrawl  sablefish  Cshery  for 
implemon'ation  in  1995:  (?)  A  delay  in 
the  regular  season  until  August  6;  (2) 
before  the  regular  season,  a  72-hour 
closiu-e  during  which  all  nontrawl 
groundfish  gear,  both  open -access  and 
limited-entr>-,  must  be  out  of  the  water 
and  sablefish  landings  are  prohibited; 
(3)  an  exception  which.  24  hours  before 
the  regular  season  begins,  allows  pot 
g'^ar  (both  open-access  and  hmited- 
entry)  to  be  set  and  baited:  (4)  removal 
of  the  72-hoar  closure  at  tlie  end  of  the 
regular  season,  and  instead  resume  the 
sam.e  daily  trip  limits  used  before  the 
regular  .season:  (5)  a  1 -month  mop-up 
fisher\-.  about  3  weeks  after  the  end  of 
the  regular  season,  under  cnjunulalive 
trip  limits;  followed  by  (6)  resumption 
of  the  daily  trip  limits".  Trip  limits  for 
nonUawl  sablefish  smaller  than  22 
inches  (56  cm)  would  remain  m  effect 
during  the  regular  and  mop-i:p  fisheries. 
The  States  may  require  inspections  of 
vessel  holds  before  the  regular  and  mop- 
up  fisheries. 

Whiting.  The  Council  recommended 
continuation  olthe  10.000-lb  (4,536-ke) 
trip  limit  for  whhing  taken  before  and 
after  the  regular  whiting  season  and 
inside  the  100-fathom  (183-m.)  contour 
in  the  Eureka  subarea  (40''30'00'- 
43°00'00"  N.  lat.).  In  1995  as  in  1994, 
the  regular  season  begins  on  March  1 
between  42°00'00"-40''30'00"  N.  lat.. 
and  on  April  15  north  of  42°00'00"  N. 
lat.  and  south  of  40''30'00"  N.  lat..  as 
stated  at  50  CFR  663.23rb)(3)(i). 
Additional  regulations,  including  the 
allocation  of  whiting  to  vessels  that 
deliver  shoreside  and  those  that  deliver 
at-sea,  are  found  at  50  CFR  663.23(b)  (3) 
and  (4). 

Lingcod.  The  hanest  guideline  for 
lingcod  was  first  estabhshed  in  1994, 
but  specific  trip  limits  were  not 
recommended  until  1995.  The  Council 
recommended  a  cumulative  trip  limit  of 
20,000  lb  (9.072  kg)  per  month.  A 
minimum  size  hmit  of  22  inches  (56 
cm),  which  prenously  had  been 
implemented  in  the  California 
recreational  fishery-,  is  applied 
coastwide  for  both  commercial  and 
recreational  fisheries.  The  size  limit  is 
intended  to  minimize  harvest  of 
immature  fish,  diat  are  needed  to 
sustain  the  reproductive  potential  of  the 
stock. 

Black  Rockfish.  Black  rockfish  off  the 
State  of  Washington  continue  to  be 
managed  under  the  regulations  at  50 
CFR  663.23(b)(l)(iii).  The  Council  has 
considered  trip  limits  off  the  State  of 
Oregon  but  has  not  yet  submitted  its 
recommendation  to  .MMF^  for  review. 
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B.  Open-Access  Fishery 

In  1994,  open-access  trip  limits  were 
established  for  the  first  time.  The  trip 
limits  are  all  designed  to  keep  landings 
within  thel)pen-access  allocation,  while 
allowing  the  fisheries  to  operate  for  as 
long  as  poiible  during  the  year.  Any 
more  restrictive  limits  imposed  on  the 
limited-entry  vessels  also  apply  to  the 
open-acces  s  vessels. 

All  Oper  -Access  Gear  Except  Trawls. 
In  1994,  fo  ■  all  open-access  gear  except 
trawls,  the  Council  recommended:  (1)  A 
cumulativi  trip  limit  for  rockfish  of 
40.000  lb  ( 18,144  kg)  per  month, 
including  a  10,000-lb  (4,536-kg)  "per 
trip"  limit  which  was  removed  for  the 
set  net  fishery  in  May  1994;  and  (2)  a 
sablefish  ti  ip  limit  of  the  same  amounts 
and  areas  i  s  for  the  limited-entry 
nontrawl  f  shery  before  the  regular 
season:  Daly  trip  limits  of  250  lb  (113 
kg]  north  (  f  Se'OO'OO"  N.  lat.  and  350  lb 
(159  kg)  sc  uth  of-36°00'00"  N.  lat. 

The  Con  ncil  recommended 
continuati  an  of  most  of  the  same  trip 
limits  in  1 995  as  were  in  place  at  the 
end  of  199  4  for  the  open-access  fishery, 
with  two  c  hanges  for  all  open-access 
gears  exce  pt  the  nongroundfish  trawls: 
(1)  The  cu  Tiulative  trip  limit  for 
rockfish  is  reduced  to  35.000  lb  (15,876 
kg)  north  i  )f  Cape  Lookout  to  be 
consistent  with  the  limited-entry  limit 
for  the  Se  )astes  complex  in  the  same 
area,  but  i  emains  at  40,000  lb  (18,144 
kg)  south  )f  Cape  Lookout;  and  (2)  the 
daily  trip  limit  for  sablefish  north  of 
36°00'00"  N.  lat.  is  increased  to  300  lb 
(136  kg)  t(»  promote  achievement  of  the 
open-access  allocation  for  sablefish.  The 

limited-ei  itry  trip  limit  was  modified  to 
be  consist  ent  with  the  open-access  trip 

limit. 

Shrimp^Prawn  Fisheries.  The  bycatch 
of  ground  fish  also  is  regulated  in  the 
shrimp/p  awn  fishery.  In  1994,  the  trip 
limit  in  tl  le  spot  and  ridgeback  pravra 
fishery  cc  ntinued  at  1,000  lb  (454  kg)  of 
groundfish  per  trip.  The  trip  limit  in  the 
pink  shrinp  fishery  (1,500  lb  (680  kg)  of 
groundfis  h  per  day  times  the  number  of 
days  in  tl  le  fishing  trip)  also  remained 
the  same  as  in  past  years,  except  there 
was  no  e:Lclusion  for  whiting,  shortbelly 
rockfish.  and  arrowtooth  flounder.  The 
Council  1  ecommended  continuation  of 
these  limits  in  1995,  except  it  clarified 
that  thesi  >.  trip  limits  also  apply  to  pot 
gear,  as  i  \  the  past,  not  just  trawl  gear. 
This  alio  ivance  is  not  intended  to 
supersed  e  any  state  law  that  is  more 
restrictive  regarding  retention  of 
groundfi  ih  caught  in  shrimp  or  pravm 
pots  or  t  aps. 

California  Halibut/Sea  Cucumber 
Trawl.  Fbr  1995,  the  Council 
recommi  mded  continuation  of  the  500- 
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lb  (227-kg)  "per  trip"  limit  on  the 
bycatch  of  all  groundfish  species  taken 
while  fishing  in  the  California  halibut 
and  sea  cucumber  trawl  fisheries  south 
of  Point  Arena.  CA  (38°57'30"  N.  lat.). 

C.  Operating  in  Both  Limited-entry  and 
Open-Access  Fisheries 

Vessels  using  open-access  gear  are 
subject  to  the  management  measures  for 
the  open-access  fishery,  whether  or  not 
the  vessel  has  a  valid  limited-entry 
permit  endorsed  for  any  other  gear.  In 
addition,  a  vessel  operating  in  the  open- 
access  fishery  must  not  exceed  any  trip 
limit,  frequency  limit,  and/or  size  limit 
for  the  same  gear  and/or  subarea  in  the 
limited-entry  fishery  (as  announced  in 
this  Federal  Register  document  in 
paragraphs  titled  "limited-entry").  A 
vessel  that  operates  in  both  the  open- 
access  and  limited-entry  fisheries  is  not 
entitled  to  two  separate  trip  limits  for 
the  same  species.  Fish  caught  with 
open-access  gear  will  also  be  counted 
toward  the  limited-entry  trip  Umit.  For 
example:  In  1  month,  a  trawl  vessel 
catches  5.000  lb  (2,268  kg)  of  POP  in  the 
limited-entry  fishery,  and  in  the  same 
month  catches  3,000  lb  (1,361  kg)  of 
POP  with  hook-and-line  (open  access) 
gear.  Because  the  open-access  landings 
are  covnted  toward  the  limited-entry 
limit,  the  vessel  would  have  exceeded 
its  limited-entry,  cumulative  trip  limit 
of  6,000  lb  (2,722  kg)  by  2,000  lb  (907 
kg). 

D.  Operating  in  Areas  With  Different 
Trip  Limits 

Additional  management  lines  have 
been  added  in  1995,  meaning  that  trip 
limits  may  differ  for  a  species  or  species 
complex  at  different  locations  on  the 
coast.  Unless  otherwise  stated  (as  for 
yellowtail  rockfish,  black  rockfish,  and 
the  Sebastes  complex),  the  cross-over 
provisions  utilized  in  the  bocaccio 
fishery  in  1994  will  apply. 

E.  Changes  to  Trip  Limits;  Closures 
The  Coimcil  confirmed  at  its  October 

1994  meeting  that,  unless  otherwise 
stated,  a  vessel  must  have  initiated 
offloading  its  catch  before  the  fishery  is 
closed  or  before  a  more  restrictive  trip 
limit  becomes  effective.  As  in  the  past, 
all  fish  on  board  the  vessel  when 
offloading  begins  are  coimted  toward 
the  landing  limits  (50  CFR  663.2,  the 
definition  of  "landing"). 

F.  Designated  Species  B  Permits 
Designated  species  B  permits  may  be 

issued  if  the  limited-entry  fleet  will  not 
fully  utilize  the  harvest  guideline  for 
Pacific  whiting,  shortbelly  rockfish,  or 
jack  mackerel.  (Only  jack  mackerel 
north  of  39''00'00"  N.  lat.  are  governed 


by  the  FMP.)  The  hmited-entry  fleet  has 
requested  the  full  use  of  the  harvest 
guideline  for  Pacific  whiting  and 
shortbelly  rockfish.  At  the  October  1994 
Council  meeting,  NMFS  announced  its 
determination  that,  based  on  the  best 
information  available  at  that  time,  only 
30,500  mt  of  the  52,600-mt  harvest 
guideline  for  jack  mackerel  was  likely  to 
be  used  in  1995.  leaving  about  20.000 
mt  available  for  designated  species  B 
permits,  should  applications  for  that 
amount  be  received.  NMFS  also  stated 
that  its  determination  could  be  revised 
if  additional  information  were  received 
before  the  annual  specifications  were 
published  in  the  Federal  Register. 
Additional  responses  to  NMFS'  "Survey 
of  Intent  to  Harvest  Underutilized 
Species"  were  received.  Consequently, 
NMFS  has  revised  its  determination  and 
finds  that  49,000  mt  of  the  jack  mackerel 
harvest  guideline  may  be  used  by  the 
limited-entry  fleet  in  1995,  leaving 
3,600  mt  available  for  designated 
species  B  permits. 

There  is  virtually  no  informatinn 
regarding  bycatch  in  a  jack  mackerel 
fishery  north  of  39''00'00"  N.  lat.  The 
Council  recommended  bycatch  Umits, 
which  may  be  changed  during  the  year, 
based  on  the  open-access  limits  and 
guidance  in  the  FMP  regarding  a  jack 
mackerel  joint  venture.  These  limits  are 
intended  to  enable  information  to  be 
obtained  about  levels  and  species  of 
bycatch  in  this  fishery.  If  designated 
species  B  permits  for  jack  mackerel  are 
issued  in  1995,  the  Council  initially 
recommended  the  following  bycatch 
limits,  which  may  be  changed  during 
the  year:  (1)  Rockfish,  40,000  lb  (18,144 
kg)  cumulative  per  month,  not  to  exceed 
any  limited-entry  limit;  (2)  sablefish, 
300  lb  (136  kg)  per  day,  consistent  with 
the  Council's  final  recommendation  for 
the  open-access  daily  trip  limit  (and 
slightly  higher  than  the  250-lb  (113-kg) 
daily  trip  Umit  initially  discussed  by  the 
Council  in  October);  (3)  whiting— 3 
percent  of  the  monthly  cumulative 
delivery  of  jack  mackerel,  unless  at-sea 
processing  of  whiting  is  prohibited,  in 
which  case  no  whiting  could  be 
retained. 

G.  Recreational  Fishing 

Lingcod.  In  1994,  the  recreational 
daily  bag  limits  for  lingcod  were  five 
fish  22  inches  (56  cm)  or  larger  off 
California,  and  three  fish  of  any  size  off 
Oregon  and  Washington.  In  1995,  the 
daily  bag  hmits  are  continued,  but  the 
22-inch  (56-cm)  minimum  size  limit  is 
applied  to  Oregon  and  Washington  as 

well. 

Rockfish.  The  1994  recreational  daily 
bag  limits  for  rockfish  continue  in  1995; 
In  California,  15  fish;  in  Oregon,  15  fish 


of  which  no  more  than  10  may  be  black 
rockfish;  in  Washington,  15  fish  south  of 
Leadbetter  Point  (46°38'1Q"  N.  lat.)  and 
1 2  fish  north  of  Leadbetter  Point. 
The  State  of  California  allows 
possession  of  multi-day  limits  according 
to  State  law. 

IV.  NMFS  Actions 

For  the  reasons  stated  above,  the 
Assistant  Administrator  for  Fisheries, 
NOAA  (Assistant  Administrator), 
concius  with  the  Council's 
recommendations  and  announces  the 
fallowing  management  actions  for  1995, 
including  those  that  are  the  same  as  in 
1994. 

A.  General  Definitions  and  Provisions 

The  following  definitions  and 
provisions  apply  to  the  1995 
management  measures,  unless  otherwise 
specified  in  a  subsequent  notice: 

(1)  Trip  limits.  Trip  hmits  are  used  in 
the  commercial  fishery  to  specify  the 
amoimt  of  fish  that  a  vessel  may  legally 
land  per  fishing  trip  or  cumulatively  per 
unit  of  time,  or  the  mmiber  of  landings 
that  may  be  made  by  a  vessel  in  a  given 
period  of  time,  as  explained  below. 

(a)  A  trip  limit  is  the  total  allowable 
amount  of  a  groundfish  species  or 
species  complex,  by  weight,  or  by 
percentage  of  fish  on  board,  that  may  be 
taken  and  retained,  possessed,  or  landed 
per  vessel  from  a  single  fishing  trip. 

(b)  A  daily  trip  limit  is  the  maximum 
amount  that  may  be  taken  and  retained, 
possessed,  or  landed  per  vessel  in  24 
consecutive  hours,  starting  at  0001 
hours  local  time.  Only  one  landing  of 
groundfish  may  be  made  in  that  24-hour 
period.  Daily  trip  limits  may  not  be 
accumulated  during  multiple  day  trips. 

(c)  A  cumulative  trip  limit  is  the 
maximimi  amoimt  that  may  be  taken 
and  retained,  possessed,  or  landed  per 
vessel  in  a  specified  period  of  time, 
without  a  Umit  on  the  number  of 
landings  or  trips.  Cumulative  trip  limits 
for  1995  initially  apply  to  calendar 
months. 

(2)  Unless  the  -fishery  is  closed,  a 
vessel  diat  has  landed  its  cumulative  or 
daily  hmit  may  continue  to  fish  on  the 
limit  for  tfie  next  legal  period,  so  long 
as  no  fish  (including  but  not  limited  to 
groundfish  with  no  trip  limits,  shrimp, 
prawns,  <JT  other  nongroundfish  species' 
or  shellfish)  are  landed  (offloaded)  imtil 
the  next  legal  period.  As  stated  in  the 
regulations  at  50  CFR  663.2,  once 
offloading  of  any  species  begins,  all  fish 
aboard  the  vessel  are  counted  as  part  of 
the  landing. 

(3)  All  weights  are  round  weights  or 
round-weight  equivalents. 

(4)  Percentages  are  based  on  round 
•-veightb,  and.  unless  otherwise 


specified,  apply  only  to  legal  fish  on 
board. 

(5)  "Legal  fish"  means  fish  legally 
taken  and  retained,  possessed,  or  landed 
in  accordance  with  the  proxdsioos  of  50 
CFR  part  663.  the  Magnuson  Act.  any 
notice  issued  under  subpart  B  of  part 
663.  and  any  other  regulation 
promulgated  or  permit  issued  uinder  the 
Magnuson  Act. 

(6)  Size  limits  and  length 
measurement.  Total  ki^th  is  measured 
from  the  tip  of  the  snout  (mouth  closed) 
to  the  tip  of  the  tail  fpinched  together) 
without  mutilation  of  the  fish  or  the  use 
of  additional  force  to  extend  the  length 
of  the  fish.  No  fish  with  a  size  limit  may 
be  retained,  if  it  is  in  such  condition 
that  its  length  has  been  extended  or 
cannot  be  determined  by  these  methods. 

(7)  "Closure."  when  referring  to 
closure  of  a  fisher\\  means  that  tsfldng 
and  retaining,  possessing,  or  landing  the 
particular  species  or  species  group  is 
prohibited.  (See  the  regulations  at  50 
CFR  663^.)  Unless  otherwise 
announced  in  the  Federal  Register, 
offloading  must  begin  before  the  time 
the  fishery  closes. 

(8)  The  fishery  management  area  for 
these  species  is  the  FEZ  off  the  coasts 
of  Washington,  Oregon,  and  California 
between  3  and  200  nautical  miles 
offshore,  bounded  on  the  north  by  the 
Provisional  International  Boundary 
between  the  United  States  and  Canada, 
and  bounded  on  the  south  tiy  the 
International  Boundary  between  the 
United  States  and  Mexico.  AU 
groundfish  possessed  between  0-200 
nautical  miles  offshore,  or  landed  in, 
Washington,  Oregon,  or  California  are 
presumed  to  have  been  taken  and 
retained  from  the  fishery  management 
area,  unless  otherwise  ciemonstrated  by 
the  person  in  possession  of  those  fish. 

(9)  Inseason  changes  to  trip  limits  are 
announced  in  the  Federal  Register. 
Most  trip  and  bag  hmits  in  the 
groundfish  fishery  have  been  designated 
"routine,"  which  means  they  may  be 
changed  rapidly  after  a  single  Council 
meeting.  Information  concerning 
changes  to  trip  limits  is  available  from 
the  NMFS  Northwest  and  Southwest 
Regional  Offices  (see  ADDfiESSES 
above).  Changes  to  trip  limits  are 
effective  at  the  times  stHied  in  the 
Federal  Re^ster.  Once  a  change  is 
effective,  it  is  illegal  to  take  and  retain, 
possess,  or  land  more  fish  than  allowed 
under  the  new  trip  limit.  Tins  means, 
unless  otherwise  announced  in  the 
Fecleral  Register,  offloading  must  begin 
before  the  time  a  fishery  closes  or  a 
more  restrictive  trip  limit  takes  effect. 

(10)  It  is  unlawful  for  any  person  to 
take  and  retain,  possess,  or  land 
groundfish  in  excess  of  the  landing  limit 


for  the  open-access  fishery  without 
having  a  valid  limitod-entry  permit  for 
the  vessel  affixed  with  a  gear 
endorsement  for  the  gear  used  to  catch 
the  fish  (SOOli  663.7(t)). 

(11)  Operating  in  both  limited^ntry 
and  open-access  fisheries.  The  open- 
access  trip  limit  appUes  to  any  fishing 
conducted  with  open-access  gear,  even 
if  the  vessel  has  a  valid  limited-entry 
permit  with  an  endorsement  for  another 
type  of  gear.  A  vessel  that  operates  in 
both  the  open -access  and  limited -entry 
fisheries  is  not  entitled  to  two  separate 
trip  limits  for  the  same  species.  Fish 
caught  T%ith  open-access  gear  will  also 
be  counted  toward  the  limited -en  tr\'  trip 
limit. 

(12)  Operating  in  areas  with  different 
trip  limits.  Trip  Mmits  for  a  species  or 
species  complex  may  differ  in  different 
geographic  areas  along  the  coast.  The 
following  "crossover"  provisions  apply 
to  vessels  operating  in  different 
geographical  areas  that  hax'e  different 
cumulative  or  "per  trip"  trip  limits  for 
the  same  species  or  species  complex. 
They  do  not  apply  to  5pecies  that  are 
only  subject  to  daily  trip  limits,  or  to  the 
trip  limits  for  black  rockfish  off  the  State 
of  Washington  (see  50  CFR 
663.23(b)(l)(iii)).  They  also  do  not  apply 
to  the  trip  limits  for  yellowtail  rockfish 
and  the  Sebastes  complex  when  the 
vessel  is  in  compliance  with  paragraph 
IV.C.(2)(c)  below. 

If  a  vessel  fishes,  for  any  species,  in 
an  area  where  a  more  restrictive  trip 
limit  applies,  then  that  vessel  is  subject 
to  the  more  restrictive  trip  limit,  for  the 
entire  period  to  which  that  trip  limit 
applies,  no  matter  where  the  fish  are 
taken  and  retained,  possessed,  or 
landed.  Sinrilarly,  if  a  vessel  takes  and 
retains  a  species  (or  species  complex)  in 
an  area  where  a  higher  trip  limit  (or  no 
trip  limit)  applies,  and  possesses  or 
lands  that  species  (or  species  complex) 
in  an  area  where  a  more  restrictive  trip 
limit  applies,  then  that  vessel  is  subject 
to  the  more  restrictive  trip  hmit  for  that 
trip  limit  period. 

113)  Sorting.  Regutetions  at  50  CFR 
663.7(1)  make  it  imlawfnl  for  any  person 
to  "fail  to  sort,  prior  to  the  first 
weighing  after  offloading,  those 
groimdfish  species  or  species  groups  for 
which  ■fliere  is  atrip  limit,  if  the  weight 
of  the  total  deliver}-  exceeds  3,000  lb 
(1,361  kg)  (round  weight  or  round 
weight  equivalent)."  This  proxision 
appiiesto  both  the  hmtted -entry  and 
open-access  fisheries. 

Note:  The  Council  lias  rerommended  that 
this  regulation  be  changed  to  require  all 
species  or  species  groups  with  a  trip  limit, 
harvest  guideline,  or  qnota  to  be  sorted. 
There  would  be  no  exception  for  landings 
under  3.000  lb  (1.361  itg).  The  States  of 
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Washington  and  Oregon  already  have  the 
same  or  simila  r  requirements.  If  approved, 
the  regulation  is  expected  to  be  implemented 
in  1995. 

(14)  Exper  mental  fisheries.  U.S. 
vessels  open  ting  under  an  experimental 
fishing  permit  issued  under  50  CFR 
663.10  also  iie  subject  to  these 
restrictions,  unless  otherwise  provided 
in  the  permi ;. 

(15)  Parag  aphs  IV.B.  through  IV.I. 
below  pertaia  to  the  commercial 
groundfish  flshery.  The  provisions  in 
paragraphs  IV.B.  through  IV.I.  tliat  are 
not  covered  under  the  headings 
"limited-entry"  or  "open-access"  apply 
to  all  vessel!  in  the  commercial  fishery 
that  take  and  retain  groundfish,  unless 
otherwise  st  ited.  Paragraph  IV.J. 
pertains  to  t  le  recreational  fishery. 

B.  Widow  fl(  >ckfish 

(1)  Limitei-entry  fishery.  The 
cumulative  sip  limit  for  widow  rockfish 
is  30.000  lb  (13,608  kg)  per  vessel  per 
month.  (Widow  rockfish  also  are  called 
brownies.) 

(2)  Open- iccess  fishery.  See 
paragraph  I'  /.I.  below. 

C.  Sebastes  Complex  (Including 
Bocaccio.  1  ellowtail,  and  Canary 
Rockfish) 

(1)  Genenl.  (a)  Sebasfes  complex 
means  all  n  ickfish  managed  by  the  FMP 
except  Paci  ic  ocean  perch  [Sebastes 
alutus],  wi<  ow  rockfish  (S.  entomelas), 
shortbelly  lockfish  (S.  jordani],  aiid 
Sebastolob  is  spp.  (also  called 
thomyhead  s,  idiot,  or  channel  rockfish). 
Yellowtail  ockfish  (S.  flavidus)  are 
commonly  :alled  greenies.  Bocacnio  (S. 
paucispinii)  are  commonly  called  rock 
salmon.  Caiary  rockfish  (S.  pinniger) 
are  commo  ily  called  orange  rockfish. 

(b)Cape  .ookoutmeans45°20'15"N. 

lat. 
(c)  Cape  vlendocino  means  40''30'00 

N.  lat. 

(2)  Limited-entry  fishery— [a) 

Cumulativ  ?  trip  limits— (i)  North  of 
Cape  Look  mt.  The  cumulative  trip  limit 
for  the  Seb  astes  complex  taken  and 
retained  north  of  Cape  Lookout  is 
35,000  lb  ( 15,876  kg)  per  vessel  per 
month.  Wi  thin  this  cumulative  triii  limit 
for  the  Set  astes  complex,  no  more  than 
14.000  lb  ( 3,350  kg)  may  be  yellowtail 
rockfish  ta  sen  and  retained  north  of 
Cape  Look  out,  and  no  more  than  6  000 
lb  (2,722  k  g)  may  be  canary  rockfish. 

(ii)  Capf  Lookout  to  Cape  Mendocino. 
The  cumu  ative  trip  limit  for  the 
Sebastes  c  amplex  taken  and  retained 
between  Cape  Lookout  and  Cape 
Mendocino  is  50,000  lb  (22,680  kg)  per 
vessel  per  month.  Within  this 
cumulative  trip  limit  for  the  Sebastes 
complex,  lo  more  than  30.000  lb 
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(13.608  kg)  may  be  yellowtail  rockfish 
taken  and  retained  between  Cape 
Lookout  and  Cape  Mendocino,  and  no 
more  than  6,000  lb  (2,722  kg)  may  be 
canary  rockfish. 

(iii)  South  of  Cape  Mendocino.  The 
cumulative  trip  limit  for  the  Sebastes 
complex  taken  and  retained  south  of 
Cape  Mendocino  is  100,000  lb  (45,359 
kg)  per  vessel  per  month.  Within  this 
cumulative  trip  limit  for  the  Sebastes 
complex,  no  more  than  30,000  lb 
(13,608  kg)  may  be  bocaccio  taken  and 
retained  south  of  Cape  Mendocino,  and 
no  more  than  6,000  lb  (2,722  kg)  may  be 
canary  rockfish. 

(b)  For  operating  in  areas  with 
different  trip  limits  for  the  same  species, 
see  paragraph  IV.A.(12)  above. 

(c)  State  declarations.  The  provisions 
of  paragraph  IV.A.(12)  do  not  apply  to 
vessels  fishing  in  conformance  with  this 
paragraph.  The  States  of  Oregon  and 
Washington  are  implementing 
declaration  procedures  that  enable  a 
vessel  that  fishes  or  transits  both  north 
and  south  of  Cape  Lookout  during  a 
month  to  retain  the  larger  cumulative 
limit  for  the  Sebastes  complex  and 
yellowtail  rockfish  taken  ajid  retained 
south  of  Cape  Lookout.  Declarations 
must  be  made,  according  to  state  law,  to 
the  state  where  the  fish  will  be  landed. 
To  make  a  declaration  or  for  further 
information,  contact:  Washington 
Department  of  Fish  and  Wildlife, 
Montesano,  WA,  at  206-249-4628;  or 
Oregon  Department  of  Fish  and 
Wildlife,  Newport,  OR,  at  503-867^741 
or  503-867-0300. 

(3)  Open-access  fishery.  See 
paragraph  IV.I.  below.  The  State 
declaration  procedures  are  available  to 
all  vessels,  whether  in  the  limited-entry 
or  open-access  fishery. 

D.  POP 

(1)  Limited-entry  fishery.  The 
cumulative  trip  limit  for  POP  is  6.000  lb 
(2,722  kg)  per  vessel  per  month. 

(2)  Open-access  fishery.  See 
paragraph  IV.I.  below. 

E.  Sablefish  and  the  DTS  Complex 
(Dover  Sole,  Thomyheads,  and  Trawl- 
Caught  Sablefish 

(1)  1995  Management  goal.  The 
sablefish  fishery  will  be  managed  to 
achieve  the  7,100-mt  harvest  guideline 
in  1995. 

(2)  Washington  coastal  tribal  fisheries. 
The  U.S.  Government  recognizes  that 
the  Makah,  Hoh,  Quileute,  and  Quinault 
tribes  have  treaty  rights  to  fish  for 
groundfish.  Each  tribe  has  such  right  in 
its  usual  and  accustomed  fishing 
grounds.  The  tribal  treaty  allocation  for 
sablefish  for  1995  is  780  mt.  The  tribes 


will  regulate  their  fisheries  so  as  not  to 
exceed  this  allocation. 

(3)  Limited-entry  fishery— [a]  Gear 
allocations.  After  subtracting  the  tribal- 
imposed  catch  limit  and  the  open-access 
allocation  from  the  harvest  guideline, 
the  remainder  will  be  allocated  58 
percent  to  the  trawl  fishery  and  42 
percent  to  the  nontrawl  fishery. 

Note:  The  1995  harvest  guideline  for 
sablefish  north  of  36°  N.  lat.  is  7.100  mt.  The 
780-mt  tribal  allocation  is  subtracted,  and  the 
limited-entry  and  open-access  allocations  are 
based  on  the  remaining  6,320  mt.  The 
limitec'  entry  allocation  for  1995  of  5,900  mt 
is  allocated  3.420  mt  (58  percent)  to  the  trawl 
fishery  and  2.480  mt  (42  percent)  to  the 
nonU^wl  fishery.  The  trawl  and  nontrawl 
gear  allocations  are  harvest  guidelines  in 
1995,  which  means  the  fishery  will  be 
managed  so  that  the  harvest  guidelines  are 
not  exceeded,  but  will  not  necessarily  be 
closed  if  they  are  reached. 

(b)  Trip  and  size  limits.  These 
provisions  apply  to  Dover  sole  and 
thornyheads  caught  with  any  limited- 
entry  gear  and  to  sablefish  caught  with 
limited-entry  trawl  gear. 

(i)  "DTS  complex"  means  Dover  sole 
(Microstomus  pacificus),  thomyheads 
(Sebastolobus  spp.),  and  trawl-caught 
sablefish  [Anoplopoma  fimbria). 
Sablefish  also  are  called  blackcod. 
Thomyheads,  also  called  idiots,  channel 
rockfish,  or  hardheads,  include  two 
species,  shortspine  thomyheads  (S. 
alascanus)  and  longspine  thomyheads 
(S.  altivelis). 

(ii)  Trip  limits.  [A]  North  of  Cape 
Mendocino.  The  cumulative  trip  limit 
for  the  DTS  complex  taken  and  retained 
north  of  Cape  Mendocino  is  35,000  lb 
(15.876  kg)  per  vessel  per  month. 
Within  this  cumulative  trip  limit,  no 
more  than  6.000  lb  (2,722  kg)  may  be 
sablefish,  and  no  more  than  20.000  lb 
(9,072  kg)  may  be  thornyheads.  No  more 
than  4,000  lb  (1.814  kg)  of  the 
thornyheads  may  be  shortspine 
thornyheads. 

(B)  South  of  Cape  Mendocino.  The 
cumulative  trip  limit  for  the  DTS 
'  complex  taken  and  retained  south  of 
Cape  Mendocino  is  50,000  lb  (22.680  kg) 
per  vessel  per  month.  Within  this 
cumulative  trip  limit,  no  more  than 
6,000  lb  (2,722  kg)  may  be  sablefish,  and 
no  more  than  20,000  lb  (9.072  kg)  may 
be  thomyheads.  No  more  than  4,000  lb 
(1.814  kg)  of  the  thomyheads  may  be 
shortspine  thornyheads. 

(Q  In  any  trip,  no  more  than  1,000  lb 
(454  kg)  or  33.333  percent  of  the  legal 
thornyheads  and  Dover  sole,  whichever 
is  greater,  may  be  trawl-caught  sablefish; 
and  no  more  than  500  lb  (227  kg)  may 
be  trawl-caught  sablefish  smaller  than 
22  inches  (56  cm)  total  length. 


Note:  One  third  of  thornyheads  and  Dover 
sole  (the  DTS  complex  excluding  sablefish)  is 
equivalent  to  25  percent  of  the  DTS  complex 
(including  sablefish).  As  stated  in  paragraph 
IV.A.(4),  percentages  are  based  on  round 
weights,  and.  unless  otherwise  specified, 
apply  only  to  legal  fish  on  board. 

(D)  For  operating  in  areas  with 
different  trip  limits  for  the  same  species, 
see  paragraph  IV.  A. (12)  above. 

(c)  Nontrawl  trip  and  size  limits. 
These  daily  trip  limits,  which  apply  to 
sablefish  of  any  size,  apply  until  the 
closed  period  before  the  start  of  the 
regular  season,  as  specified  at  50  CFR 
663.23(b)(2). 

(i)  North  ofSff'OO'OO"  N.  lat.  The  daily 
trip  limit  for  sablefish  taken  and 
retained  with  nontrawl  gear  north  of 
SO-OO'OO"  N.  lat.  is  300  lb  (136  kg). 

(ii)  South  of36°00'00"  N.  lat.  The 
daily  trip  limit  for  sablefish  taken  and 
retained  with  nontrawl  gear  south  of 
36°00'00"  N.  lat.  is  350  lb  (159  kg). 

Note:  The  Council  recommended  that  the 
regular  season  be  delayed  until  August  6. 
with  a  closure  to  all  nontrawl  gear  72  hours 
before  it  begins.  This  change  must  be 
approved  by  NMFS  and  then  implemented 
by  a  regulation  published  in  the  Federal 
Register.  The  Council's  recommendation  is 
more  fully  discussed  earlier  in  this 
document. 

(iii)  During  the  "regular"  season,  the 
only  trip  limit  in  effect  applies  to 
sablefish  smaller  than  22  inches  (56  cm) 
total  length,  which  may  comprise  no 
more  than  1,500  lb  (680  kg)  or  3  percent 
of  all  legal  sablefish  on  board, 
whichever  is  greater.  (See  paragraph 
IV.A.(6)  regarding  length  measurement.) 

(iv)  Following  the  regular  season,  on 
a  date  to  be  announced  in  the  Federal 
Register,  the  daily  trip  limits  will  be 
reimposed  for  sablefish  (of  any  size) 
caught  with  nontrawl  gear. 

(d)  For  processed  ("headed") 
sablefish: 

(i)  The  minimum  size  limit,  which 
corresponds  to  22  inches  (56  cm)  total 
length  for  whole  fish,  is  15.5  inches  (39 
cm)  measured  from  the  origin  of  the  first 
dorsal  fin  (where  the  fi-ont  dorsal  fin 
meets  the  dorsal  surface  of  the  body 
closest  to  the  head)  to  the  tip  of  the 
upper  lobe  of  the  tail;  the  dorsal  fin  and 
tail  must  be  left  intact;  and 

(ii)  The  product  recovery  ratio  (PRR) 
established  by  the  state  where  the  fish 
is  or  will  be  landed  will  be  used  to 
convert  the  processed  weight  to  round 
weight  for  purposes  of  applying  the  trip 
limit.  (The  PRR  currently  is  1.6  in 
Washington,  Oregon,  and  California. 
However,  the  state  PRRs  may  differ  and 
fishermen  should  contact  fishery 
enforcement  officials  in  the  state  where 
the  fish  will  be  landed  to  determine  that 
state's  official  PRR.) 


(4)  Open-access  fishery.  See 
paragraph  IV.I.  below. 

F.  Whiting 

(1)  Limited-entry  fishery.  Additional 
regulations  that  apply  to  the  whiting 
fisher>'  are  found  at  50  CFR  663.7  and 
663.23(b)  (3)  and  (4). 

(a)  No  more  than  10,000  lb  (4,536  kg) 
of  whiting  may  be  taken  and  retained, 
possessed,  or  landed,  per  vessel  per 
fishing  trip  until  the  regular  season  for 
whiting  begins,  as  specified  at  50  CFR 
663.23(b)(3).  This  includes  any  whiting 
caught  shoreward  of  100  fathoms  (183 
m)  in  the  Eureka  subarea  (see  paragraph 
IV.F.(l)(b)). 

(b)  No  more  than  10,000  lb  (4,536  kg) 
of  whiting  may  be  taken  and  retained, 
possessed,  or  landed  by  a  vessel  that,  at 
any  time  during  a  fishing  trip,  fished  in 
the  fishery  management  area  shoreward 
of  the  100-fathom  (183  m)  contour  (as 
shown  on  NOAA  Charts  18580.  18600, 
and  18620)  in  the  Eureka  subarea  (ft-om 
43°00'00"  N.  lat.  to  40°30'00"  N.  lat.). 

(2)  Open-access  fishery.  See 
paragraph  IV.I.  below. 

G.  Lingcod 

(1)  Limited-entry  fishery.  The 
cumulative  trip  limit  for  lingcod  is 
20.000  lb  (907  kg)  per  vessel  per  month. 
All  lingcod  must  be  greater  than  22 
inches  (56  cm)  total  length.  Length 
measurement  is  explained  at  paragraph 
IV.A.(6). 

(2)  Open-access  fishery.  See 
paragraph  IV.I.  below. 

H.  Black  Rockfish 

The  regulations  at  50  CFR 
663.23(b)(l)(iii)  state:  "The  trip  limit  for 
black  rockfish  [Sebastes  melanops)  for 
commercial  fishing  vessels  using  hook- 
and-line  gear  between  the  U.S.-Canada 
border  and  Cape  Alava  (48°09'30"  N. 
lat.),  and  between  Destruction  Island 
(47°40'00"  N.  lat.)  and  Leadbetter  Point 
(46''38'10"  N.  lat.),  is  100  lb  or  30 
percent  by  weight  of  all  fish  on  board, 
whichever  is  greater,  per  vessel  per 
fishing  trip.  This  trip  limit  does  not 
apply  to  coastal  treaty  Indian  fishermen 
operating  under  harvest  guidelines 
established  under  paragraph  (b)(l)(ii)  of 
this  section  [§  663.23]."  The  provisions 
at  paragraphs  IV.A.(12)  and  IV.C.(2)(c) 
do  not  apply. 

/.  Trip  Limits  in  the  Open-Access 
Fishery 

A  vessel  operating  in  the  open-access 
fishery  must  not  exceed  any  trip  limit, 
frequency  limit,  and/or  size  limit  for  the 
open-access  fishery  (announced  in  this 
paragraph  IV.I.),  or  for  the  same  gear 
and/or  subarea  in  the  limited-entry 
fishery  (as  announced  in  this  Federal 


Register  document  in  paragraphs  titled 
"limited-entry").  The  cross-over 
provisions  at  paragraph  IV.A.(12)  that 
apply  to  the  limited-entry  fishery  apply 
to  the  open-access  fishery  as  well. 
(1)  Hook-and-line  and  pot  gear: 

(a)  Rockfish.  Rockfish  means  all 
rockfish  as  defined  at  50  CFR  663.2, 
which  includes  the  Sebastes  complex 
(including  yellowtail  rockfish,  bocaccio, 
and  canary  rockfish),  shortbelly 
rockfish.  widow  rockfish,  POP.  and 
thornyheads. 

(i)  North  of  Cape  Lookout.  The 
cumulative  monthly  trip  limit  for 
rockfish  taken  and  retained  north  of 
Cape  Lookout  is  35.000  lb  (15.876  kg) 
per  vessel  per  month. 

(ii)  South  of  Cape  Lookout.  The 
cumulative'monthly  trip  limit  for 
rockfish  taken  and  retained  south  of 
Cape  Lookout  is  40.000  lb  (18.144  kg) 
per  vessel  per  month. 

(iii)  Coastmde.  Within  the  cumulative 
trip  limits,  there  is  a  10.000-lb  (4.536- 
kg)  trip  limit  for  rockfish  that  applies 
per  vessel  per  fishing  trip. 

(iv)  For  operating  in  areas  with 
different  trip  limits  for  the  same  species, 
see  paragraph  IV.A.(12)  above. 

(b)  Sablefish. 

(i)  North  ofSff'OO'OO"  N.  lat.  The  daily 
trip  limit  for  sablefish  taken  and 
retained  north  of  36°00'00"  N.  lat.  is  300 
lb  (136  kg). 

(ii)  South  ofaff'OO'OO"  N.  lat.  The 
daily  trip  limit  for  sablefish  taken  and 
retained  south  of  se^OO'OO"  N.  lat.  is  350 
lb  (159  kg). 

Note:  Undercurrent  regulations,  the 
"regular"  season  and  72-hour  closures 
specified  at  50  CFR  663.23(b)(2)  do  not  apply 
to  the  open-access  fishery.  This  may  change, 
however,  if  the  Council  recommendations  are 
approved  and  the  regulations  revised  for 
1995. 

(2)  Set  net  and  trammel  net:  The  trip 
limits  are  the  same  as  for  hook-and-line 
and  pot  gear  (paragraph  IV.I.(l)).  except 
that  the  10.000-lb  {4,536-kg)  "per  trip" 
limit  for  rockfish  does  not  apply  (at 
paragraph  IV.I.(l)(a)(iii)). 

(3)  Shrimp  trawl  or  pot  (trap)  (used  to 
catch  pink  shrimp  or  spot  or  ridgeback 
prawns): 

(a)  Pink  shrimp.  The  trip  limit  for  a 
vessel  engaged  in  fishing  for  pink 
shrimp  is  1,500  lb  (680  kg)  (multiplied 
by  the  number  of  days  of  the  fishing 
trip)  of  groundfish  species  listed  at  50 
CFR  663.2. 

(b)  Spot  and  ridgeback  prawns.  The 
trip  limit  for  a  vessel  engaged  in  fishing 
for  spot  or  ridgeback  prawns  is  1.000  lb 
(454  kg)  of  groundfish  species  per 
fishing  trip. 

(c)  No  groundfish  landing  by  shrimp 
or  prauTi  trawl  may  be  in  excess  of  the 
limited-entry  trip  limit  for  groundfish 
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trawl  gear.  No  groundfish  landing  by 
shrimp  or  prawn  pol  (trap)  gear  may  be 
in  excess  <^f  the  limited-entry  trip  limit 
for  nontralvl  gear. 

(d)  Thisirule  is  not  intended  to 
supersede  any  more  restrictive  State  law 
relating  to  the  retention  of  groundfish 
taken  in  si  irimp  or  prawn  pots  or  traps. 

(4)  Calif  jmia  halibut  or  sea  cucumber 
trawl.  The  trip  limit  for  a  vessel 
participati  [ig  in  the  California  halibut 
fishery  or  n  the  sea  cucumber  fishery 
south  of  P  )int  Arena.  CA  {38''57'30"  N. 
lat.)  is  50C  lb  (227  kg)  of  groundfish  per 
vessel  per  fishing  trip. 

(a)  A  tra  w\  vessel  will  be  considered 
participati  ng  in  liie  California  halibut 
fishery  if; 

(i)  It  is  r  ot  fishing  under  a  valid 
limited-er  try  permit  issued  under  50 
CFR  part  (  63  for  trawl  gear; 

(ii)  All  1  shing  on  the  trip  lakes  place 
south  of  P  )int  Arena;  and 

(iii)  The  landing  includes  California 
halibut  of  a  size  required  by  California 
Fish  and  ( lame  Code  section  8392(a), 
which  sta  es:  "No  California  halibut 
may  be  tal  en,  possessed  or  sold  which 
measures  ess  than  22  inches  in  total 
length,  un  ess  it  weighs  four  pounds  or 
more  in  ti  e  round,  three  and  one-half 
pounds  oi  more  dressed  with  the  head 
on,  or  thrt  e  pounds  or  more  dressed 
with  the  head  off.  Total  length  means 
the  shorte  it  distance  between  the  tip  of 
the  jaw  or  snout,  whichever  extends 
farthest  w  lile  the  mouth  is  closed,  and 
the  tip  of  1  he  longest  lobe  of  the  tail, 
measured  while  the  halibut  is  lying  flat 
in  natural  repose,  without  resort  to  any 
force  othe  r  than  the  swinging  or  fanning 
of  the  tail  " 

(b)  A  tr<  vvl  vessel  will  be  considered 
participat  ng  in  the  sea  cucumber 
fishery  if: 

(i)  It  is  1  lot  fishing  under  a  valid 
limited-entry  permit  issued  under  50 
CFR  part  )63  for  trawl  gear; 

(ii)  All  ishing  on  the  trip  takes  place 
south  of  I  oint  Arena;  and 

(iii)  Thi !  landing  includes  sea 
cucumbei  s  taken  in  accordance  with 
Cahfomii  Fish  and  Game  Code  section 
8396.  wh  ch  requires  a  permit  issued  by 
the  State  )fCahfornia. 

(c)  No  j  roundfish  landing  by 
Califomij  halibut  or  sea  cucumber  trawl 
may  be  ir  excess  of  the  limited-entry 
trip  limit  for  groundfish  trawl  gear. 

/.  Recreal  ional  Fishery 

(1)  Call  hmia.  The  bag  limits  for  each 
gaged  in  recreational  fishing 
the  State  of  California  are: 
lingcbd  per  day,  which  may  be  no 
22  inches  (56  cm)  total 
15  rockfish  per  day.  Multi- 
are  authorized  by  a  valid 
siued  by  the  State  of  California 
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and  must  not  exceed  the  daily  limit 
multiplied  by  the  number  of  days  in  the 
fishing  trip. 

(2)  Oregon.  The  bag  limits  for  each 
person  eng^ed  in  recreational  fishing 
seaward  of  tiie  State  of  Oregon  are: 
Three  lingcod  per  day,  which  may  be  no 
smaller  than  f2.  inches  (56  cm)  total 
length;  and  15  rockfish  per  day,  of 
which  no  more  than  10  may  be  black 
rockfish  (Sebastes  melanops). 

(3)  Washington.  The  bag  limits  for 
each  person  engaged  in  recreational 
fishing  seaward  of  the  State  of 
Washington  are:  three  lingcod  per  day 
no  smaller  than  22  inches  (56  cm)  total 
length,  and  either  15  rockfish  per  day 
south  of  Leadbetter  Point  (46°38'10"  N. 
lat.)  or  12  rockfish  per  day  north  of 
Leadbetter  Point. 

Qassification 

The  final  specifications  and 
management  measures  for  1995  are 
issued  under  the  authority  of  and  are  in 
accordance  with  50  CFR  parts  611  and 
663,  the  regulations  implementing  the 
FMP. 

Much  of  the  data  necessary  for  these 
specifications  and  management 
measures  come  from  the  current  fishing 
season.  Because  of  the  timing  of  the 
receipt,  development,  review,  and 
analysis  of  the  fishery  information 
necessary  for  setting  the  initial 
specifications  and  management 
measures,  and  the  need  to  have  these 
specifications  and  management 
measures  in  effect  at  the  beginning  of 
the  fishing  year,  there  is  good  cause 
under  section  553(b)  of  the 
Administrative  Procedure  Act  to  waive 
prior  notice  and  opportunity  for  public 
comment  for  the  specifications  and 
management  measures.  Amendment  4  to 
the  FMP,  implemented  on  January  1. 
1991,  recognized  these  timeliness 
considerations,  and  set  up  a  system  by 
which  the  interested  public  was 
notified,  through  Federal  Register 
publication  and  Council  mailings,  of 
meetings  and  of  the  development  of 
these  measures,  and  was  piovided  the 
opportunity  to  comment  during  the 
Council  process.  The  public 
participated  in  GMT,  Groundfish 
Advisory  Subpanel,  Scientific  and 
Statistical  Committee,  and  Council 
meetings  in  August  and  October  1994 
where  these  recommendations  were 
formulated.  Additional  public 
comments  will  be  accepted  for  30  days 
after  publication  of  this  document  in  the 
Federal  Register.  The  Assistant 
Administrator  will  consider  all 
comments  made  during  the  public 
comment  period  and  may  propose 
modifications  as  appropriate. 


Because  this  rule  is  being  issued 
without  prior  notice  and  opportvmity  for 
public  comment,  preparation  of  a 
Regulatory  Flexibility  Analysis  is  not 
required  and  none  has  been  prepared. 

The  Administrative  Procedure  Act 
requires  that  publication  of  an  action  be 
made  not  less  than  30  days  before  its 
effective  date  unless  the  Assistant 
Administrator  finds  and  publishes  with 
the  rule  good  cause  for  an  earlier 
effective  date.  These  specifications 
annoimce  the  harvest  goals  and  the 
management  measures  designed  to 
achieve  those  harvest  goals  in  1995.  A 
delay  in  implementation  could 
compromise  the  management  strategies 
that  are  based  on  the  projected  landings 
from  these  trip  limits.  Therefore,  a  delay 
in  effectiveness  is  contrary  to  the  public 
interest  and  these  actions  are  effective 
on  January  4, 1995. 

Dated:  January  4, 1995. 
Charles  Kam«ila, 

Acting  Program  Maitagement  Officer, 
Nationai  Marine  Fisheries  Service. 
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North  Pacific  Rsheries  Research  Plan 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTJON:  Final  rule. 

SUP«(IAHY:  NMFS  issues  a  final  rule  to 
clarify  and  make  minor  changes  to  the 
regulations  implementing  the  North 
Pacific  Fisheries  Research  Plan 
(Research  Plan).  This  action  clarifies 
1995  observer  coverage  requirements, 
revises  the  definition  of  the  term 
"processor,"  specifies  who  is  and  is  not 
Included  in  the  definition  of  processor, 
and  exempts  certain  processors 
included  in  the  defijiition  fi-om  the 
requirement  lo  have,a  Federal  Processor 
Permit.  These  clarifications  are 
incorporated  as  minor  revisions  to  the 
instructions  accompanying  the  Federal 
Processor  Permit  Application.  In 
addition,  the  definition  of  "round 
weight"  is  revised  to  conform  it  to 
recent  regulatory  changes.  This  final 
rule  is  consistent  with  the  intent  of  the 
regulations  implementing  the  Research 
Plan  and  is  intended  to  reduce 
confusion  during  the  first  year  of  the 
fee-collection  program  authorized  under 
the  Research  Plan. 
EFFECTIVE  DATE:  January  4, 1995. 


ADDRESSES:  Copies  of  the  Research  Plan 
and  the  environmental  assessment/ 
regulatory  impact  review  (EA/RIR) 
prepared  for  the  Research  Plan  may  be 
obtained  from  the  North  Pacific  Fishery 
Management  Council.  P.O.  Box  103136, 
Anchorage,  AK  99510.  Copies  of  the 
Observer  Plan  may  be  obtained  from 
Fisheries  Management  Division,  Alaska 
Region,  NMFS,  709  West  9th  Street, 
Juneau.  AK  99801,  or  P.O.  Box  21668, 
Juneau,  AK  99802-1668,  Attn:  Lori  J. 
Gravel. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Salveson,  907-586-7228. 

SUPPLEMENTARY  INFORMATION: 

Background 

Regulations  implementing  the 
Research  Plan  became  effective  October 
6,  1994  (59  FR  46126,  September  6. 
1994).  The  purpose,  and  description  of, 
the  Research  Plan  are  contained  in  the 
preamble  of  the  Federal  Register  action 
publishing  the  implementing 
regulations.  A  correction  subsequently 
was  published  in  the  Federal  Register 
that  delayed  specified  parts  of  the 
regulations  until  January  1, 1995  (59  FR 
51874,  October  13, 1994). 

A  proposed  rule  was  published  in  the 
Federal  Register  November  21, 1994  (59 
FR  59983)  that  would  revise  the 
regulations  implementing  the  Research 
Plan  to  remove  regulatory  ambiguity 
and  inconsistency  identified  by  NMFS. 
Comments  on  the  proposed  rule  were 
invited  through  December  3,  1994.  No 
wTitten  conmients  were  received  during 
the  comment  period. 

NMFS  has  determined  that  the 
following  changes  to  the  regulations 
implementing  the  Research  Plan  are 
consistent  with  the  intent  of  the 
Research  Plan,  and  consequently 
approves  them: 

1.  The  1995  observer  coverage 
requirements  set  out  at 
§677.10(a)(l)(i)(C)  are  clarified  to 
continue  to  exempt  from  observer 
coverage  any  vessel  that  delivers 
unsorted  codends  to  a  processor. 

2.  The  definition  of  "processor"  under 
the  Research  Plan  is  amended  to  make 
clear  NMFS'  interpretation  that  buying 
stations  are  not  considered  processors 
for  purposes  of  the  Research  Plan,  and 
that  fishermen  who  transfer  fish  to 
persons  outside  of  the  United  States  are 
included  in  the  definition. 

3.  The  requirement  for  a  Federal 
Processor  Permit  is  also  revised.  Certain 
persons,  although  considered  processors 
under  the  definition  of  that  term,  are  not 
required  to  obtain  this  permit. 
Fishermen  who  sell  fish  directly  to  a 
restaurant  or  to  another  individual  for 
use  as  bait  or  personal  consumption  or 


fishermen  who  transfer  fish  to  a  person 
outside  the  United  States  are  not 
required  to  have  a  processor  permit. 

4.  The  Federal  Processor  Permit 
Application  (Form  FPP-1)  is  revised  to 
reflect  changes  referenced  in  items  2. 
and  3.,  above;  and 

5.  The  definition  of  "round  weight  or 
round-weight  equivalent"  is  revised  to 
reflect  the  recent  amendment  of  the 
definition  of  this  term  in  50  CFR  672.2 
and  675.2  (59  FR  50699,  October  5, 
1994). 

A  further  description  of  and 
justification  for  these  regulatory 
amendments  are  explained  in  the 
preamble  to  the  proposed  rule. 

As  presented  in  the  preamble  to  the 
proposed  rule,  NMFS  also  notes  that  the 
following  sections  of  the  Observer  Plan 
remain  effective  during  the  first  year  of 
the  Research  Plan  (1995):  (1)  Standards 
of  observer  conduct  (attachment  number 
3);  and  (2)  the  description, 
specifications,  and  work  statement  for 
certified  domestic  observer  contractors, 
including  conflict  of  interest  standards 
for  NMFS-certified  observers  and 
contractors  and  conditions  for 
contractor  and  observer  certification 
revocation  (attachment  number  4). 
Copies  of  the  Observer  Plan  dated  May 
1994  are  available  from  NMFS  (see 
ADDRESSES). 

After  the  first  year  of  the  Research 
Plan,  standards  and  criteria  for  conduct, 
certification,  conflict  of  interest,  and 
revocation  of  certification  of  observers 
and  observer  contractors  will  be 
included  as  part  of  the  contractual 
arrangements  between  NMFS  and 
observer  contractors. 

Changes  in  the  Final  Rule  From  the 
Proposed  Rule 

NMFS  has  implemented  one  change 
in  the  final  rule  from  the  proposed  rule 
to  address  more  effectively  the  need  for 
revision  of  the  definition  of  "processor." 
The  proposed  rule  clarified  that  tender 
vessels  are  not  processors  for  purposes 
of  the  Research  Plan,  because  these 
vessels  are  used  to  simply  receive 
unprocessed  groundfish  from  a  vessel 
for  delivery  to  a  shoreside  processor  or 
mothership  and  do  not  process  that  fish. 
However,  NMFS  is  aware  of  operations 
other  than  tender  vessels  that  provide 
this  delivery  service  and,  therefore,  also 
should  be  excluded  from  the  definition 
of  "processor"  for  purposes  of  the 
Research  Plan.  As  a  result,  the  term 
"tender  vessel"  is  replaced  with  the 
term  "buying  station"  at  §  677.2  in  order 
to  exclude  these  other  operations  from 
the  definition  of  "processor." 


Classification 

This  final  rule  includes  minor 
revisions  to  the  instructions 
accompanying  the  collection  of 
information  approved  by  the  Office  of 
Management  and  Budget  (0MB),  0MB 
control  number  0648-0206  (Processor 
Permit  Application).  No  new 
information  is  being  collected.  The 
number  of  persons  required  tp  comply 
with  the  collection-of-information 
requirements  is  reduced. 

The  North  Pacific  Fishery 
Management  Council,  NMFS.  and  the 
Alaska  Department  of  Fish  and  Game 
prepared  a  final  Regulatory  Flexibility 
Analysis  as  part  of  the  RIR  prepared  for 
the  Research  Plan,  A  copy  of  this 
analysis  is  available  from  the  Council 
(see  ADDRESSES). 

NMFS  finds  that  this  final  action 
should  be  implemented  as  soon  as 
possible  so  that  clear  instructions  may 
be  sent  out  to  the  industry  that  reflect 
what  will  be  in  place  for  the  1995  fee 
collection  program  authorized  under  the 
Research  Plan.  Delay  in  implementing 
the  revisions  would  create  unnecessary 
confusion  within  the  fishing  industry 
concerning  implementation  of  the 
Research  Plan  during  1995.  Because  this 
is  a  substantive  rule  that  relieves  a 
restriction  on  catcher  vessel  owTiers  to 
apply  for  a  Federal  Processor  Permit,  the 
30-day  delayed  effectiveness  provision 
of  the  Administrative  Procedure  Act.  5 
U.S.C.  53(d),  does  not  apply. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

List  of  Subjects  in  50  CFR  Part  677 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  30. 1994. 
Gary-  Matlock. 

Program  Management  Officer.  Natiunal 
Marine  Fisheries  Serxice. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  677  is  amended 
as  follows: 

PART  677— NORTH  PACIFIC 
FISHERIES  RESEARCH  PLAN 

1.  The  authority  citation  for  part  677 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  677.2.  the  definitions  of 
"processor"  and  paragraph  (1)  of 
"round-weight  or  round-weight 
equivalent"  are  revised  and  the 
definition  of  "buying  station"  is  added, 
in  alphabetical  order,  to  read  as  follows: 

§677.2    Definitions. 


JMI 


2346 


L 


Buying  staLon 
vessel  that  re  :eives 
fipom  a  vessel 
processing  fa  cility 
processor  vei  sel 
process  thos« 


fis  1 


an7 


Processor 
processing 
processes  ' 
fish  from 
purposes 
fish  outside 
any  fisherma  n 
a  restaurant 
as  bait  or 
Processor 
station  or  a 
receives 
personal  conf  i 


1  [leans  any  shoreside 
or  vessel  that 
,  any  person  who  receives 
fishermen  for  commercial 
fisherman  who  transfers 
the  United  States,  and 
who  sells  fish  directly  to 
to  an  individual  for  use 
peifeonal  consumption, 
o  ;s  not  include  a  buying 
p  (staurant,  or  a  person  who 
fish  prom  fishermen  for 
imiption  or  bait. 


(ifl 


(iri 


Round  we\  g/i(  or  round-weight 
equivalent  m  eans: 

(1)  For  groin 
weight  of 
weight  of  th« 
from  that  fi 
recovery  rate 
listed  in  §  6712 
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means  a  person  or 
unprocessed  fish 
for  delivery  to  a  shoreside 
ormothership 
and  that  does  not 
fish. 


dfish  or  halibut — the 
calculated  by  dividing  the 
primary  product  made 
by  the  standard  product 
for  that  primal  y  product  as 

20(j)  of  this  chapter,  or, 


if  not  listed,  the  weight  of  fish 
calculated  by  dividing  the  weight  of  a 
primary  product  by  the  standard 
product  recovery  rate  as  determined 
using  the  best  available  evidence  on  a 
case-by-case  basis. 
»        »        •        •        » 

3.  In  §  677.4,  paragraph  (a)  is  revised 
to  read  as  follows: 

§677.4    Permits. 

(a)  Genera!.  In  addition  to  the  permit 
and  licensing  requirements  at  §  301.3  of 
this  title  and  §§672.4.  675.4,  and 
§  676.13  of  this  chapter,  a  processor  of 
fish  from  a  Research  Plan  fishery  must 
have  a  Federal  Processor  Permit  issued 
by  the  Regional  Director  under  this 
section,  except  that  this  requirement 
does  not  apply  to  any  fisherman  who 
transfers  fish  outside  of  the  United 
States,  or  any  fisherman  who  sells  fish 
directly  to  a  restaurant  or  to  an 
individual  for  use  as  bait  or  personal 
consumption.  Federal  Processor  Permits 
will  be  issued  without  charge. 
*        «        *        •        • 

4.  In  §  677.7,  paragraph  (e)  is  revised 
to  read  as  follows: 


§  677.7    General  prohibitions. 

*         *         «         •         » 

(e)  Process  or  receive  fish  from  a 
Research  Plan  fishery  without  a  valid 
permit  issued  pursuant  to  this  part. 

»        •        *        •        * 

5.  In  §677.10,  paragraph  (a)(l)(i)(C)  is 
rev'ised  to  read  as  follows: 

§677.10    Generat  requirements. 

(a)*  *   * 
(D*  •  * 

(C)  A  catcher/processor  or  catcher 
vessel  125  ft.  (38.1  m)  LOA  or  longer 
must  carry  a  NMFS-certified  observer 
during  100  percent  of  its  fishing  days 
while  fishing  for  groundfish,  except  for 
a  vessel  fishing  for  groundfish  with  pot 
gear  as  provided  in  paragraph  (a)(l)(i)(F) 
of  this  section. 


Figure  1  to  Part  677  (Amended) 

6.  Figure  1  to  part  677,  Federal 
Processor  Permit  Application  (Form 
FPP-ll,  is  revised  to  read  as  follows: 

BiLUNG  CODE  351»-22-W 
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KOaa  88-T55 


OM8  ^4o.  0648-0206,  axpiret  4  30.'97 


FEDERAL  FISHERIES  PERMIT  APPLICATION 

FEDERAL  PROCESSOR  PERMIT  APPLICATION 
(FPP-1) 


United  States  Department  of  Commerce 

National  Oceanic  and  Atnnospheric  Admini 

National  Marine  Fisheries  Service 

Alaska  Region 

P.O.  Box  21668 

Juneau,  Alaska  99802-1668 


^^ation         /ig^\ 


BLOCK  A  -  PERMIT  AMENDMENT  INFORMATION 


If  this  is  an  application  for  an  amended  permit,  provide  your  current 
Federal  Fisheries  Permit  nuit)er  and/or  Federal  Processor  Permit  ntrt>er: 


Check  the  ite<n(s)  that  have  changed: 

I  1  Vessel  *rformation  (Block  B) 

1  J  Shoresiae  processor  information  (Block  C) 

[   ]  Owner  information  (Block  D) 


t   ]  Federal  "^isheries  Penr.-'t  information  (Block  E) 
[  )  federal  Processor  Permit  infortnation  (Block  F) 


BLOCK  B  -  \^SSEl  INFORMATION 


t.   Vessel   Name 


ADFiG  WjTtc- 


3.    Ccest  Giuard  Muaber 


H.    MomepcrT    (C'ty,    state) 


S.    Lergf.   r.eral  ,    ific:^ 


6.    »rct    roT-ege 


7.   Vessel    Telephone  HurtOer 


S.   Vessel   FAX  Kirtier 


9.    INMARSAT   H>jrber 


BLOCK  C  -  SHORESIDE  PROCESSOR  INFORMATION 


1 .  Processor  Name 


2.   Busi-c-  -  Street  Aodre^  ?  fSt-^et,  city,  i^^te,  a  t  cooe) 


3.    ADFiG  Prcr:-"C'  Code 


4.    Teiep^ore  Nvjnfcer 


5.   FAX  N-.mber 


BLOCK  D  -  OWNER  INFORMATION 

"  .    C>.ncr   NomcCs  ) 

2.   Business  ''^,li;r^g  Adn-eiS   ( 

"Tr-eet   cr 

tr«       C".  ,.     <^-3?'-,     2>pCOd?) 

i.    Telephone  Nj*er 

3.    Mb-.gging   Company,    if   any 

5.    FAX  NuTtoer 

2348 


FISHERIE 
pursuant 


[  ]  Gjlf  of  Alaska  Croundfish 


VESSEL  CfERATIONS  CATEGORIES:   Indicate  the  type  of  operations  you  conduct  in  the  groundfish  fishery.  Check  Support 
Vessel  OR  check  any  contiination  of  the  other  four  categories. 


t  1 

[  1 

[  1 

[  ] 

[  ] 


CATCHER 
GEAR 

t   1 


Ci 
C) 

H) 

T  jnde 
Sjppo 

/ESSELS  AMD  CATCHER/PROCESSORS  ONLY: 

Check  ONLY  the  gears  used  for  CROUNOFISH  fishing: 
awl     [  ]  Hook  and  line     t  )  Pots     t  )  Jig/troll 


TfPE: 


T- 


CATCHER  J/ESSELS  ONLY: 

[  1  Ckeck  here  if  the  only  groundfish  you  expect  to  retain  is  bycatch  during  halibut,  crab,  or  salmon  fisheries, 
t  )  Cieck  here  if  you  expect  to  target  on  groundfish,  but  only  on  sablefish  (blackcod)  in  the  Gulf  of  Alaska. 


federal 
as  appr 

t 


1 
[  1 
[  ] 


BILUNQCODE 


JMI 
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BLOCK  E  -  FEDERAL  FISHERIES  PERMIT  INFORMATION 


FB>ERAL  FiSHER£S  PERMfTS  MUST  BE  RBIEWED  ANNUALLY. 

:  The  following  fisheries  in  the  3-200  mile  zone  off  Alaska  require  vessels  to  have  a  Federal  Fisheries  Permit 
to  16  use  1801-1882.   Check  one,  or  both,  as  appropriate: 


C  ]  Bering  Sea  and  Aleutian  Islands  Groundfish 


tcher  Vessel 

tcher/Processor  (conplete  Block  F  also) 

thership  (complete  Block  F  also) 

r  Vessel 

rt  Vessel 


BLOCK  F  -  FEDERAL  PROCESSOR  PERMIT  INFORMA TION 


FEDERAL  PROCESSOR  PERMfTS  MUST  BE  RBIEWED  SBMU^NNUALLY. 

Processor  Permits  are  required  for  certain  processors  of  the  fol lowing  fisheries.  Check  one,  or  any  confc'nation, 
riate.  (See  instructions  for  definition  of  processors  re<^ired  to  obtain  a  permit.) 


(ulf  of  Alaska  Groundfish  (GOA,  3-200  mile  zone)  • 

(ering  Sea  and  Aleutian  Islands  Groundfish  (BSAI,  3-200  mile  zone)  • 


lering  Sea  and  Aleutian  Islands  King  and  Tanner  Crab  (3-200  mile  zone) 
t  )  I  orth  Pacific  Halibut  (Convention  waters  off  Alaska,  i.e.  State  and  Federal  waters) 


Groundfish  Catcher/Processors  and  Mothership  Processor  Vessels  that  operate  inside  the  3-200  mile 
»  off  Alaska  are  also  required  to  have  a  Federal  Fisheries  Permit  (see  Block  E). 

Indicat*  the  semi-annual  permitting  period  for  which  you  are  applying:   [  ]  January  1  to  June  30 

[     ]   July  1   to  Oeceirber  31 


Year: 


BLOCK  G  -  SIGNATURE 


Under  penalties  of  perjury,  I  declare  tt-at  1  have  en&c'ned  this  application,  and  to  the  best  of  my  knowledge  and  belief, 
the  information  presented  here  is  true,  correct  and  ccTolete. 


Applicait's  name  (please  print  or  type) 


Signature 


Date 


3510-22-C 
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Instructioiis 

A  separate  application  must  be  cotnpleted 
for  each  vessel  or  processor.  Typ«  or  print 
legibly  in  ink:  retain  acopy  of  eonjpleted 
application.  Cxtmpleted  forms  should  be 
mailed  to:  NMFS  Alaska  Region,  P.O.  Box 
21668.  Juneau,  AK  99802-1668.  If  you  have 
any  questions,  please  call  Enforcement  at 
007-586-7225. 

Block  A — Permit  Amendment  InforiaatJon 

If  you  already  have  a  valid  Federal  permit, 
but  the  information  origii;ally  provided  on 
your  application  has  changed,  you  should  fi,U 
out  this  block.  Provide  your  current  Federal 
Fisheries  Permit  number  and/or  your  Federal 
Proce.ssor  Permit  number,  and  check  the 
i!em(s)  that  have  changed.  Written 
notification  of  changes  must  be  received 
within  10  days  of  the  date  of  the  change. 

filock  B — Vessel  Information 

Coir.ptete  Block  B  if  the  pemnll  is  for  a 
vessel. 

Vessel  Same — Enter  ( omplefe  vessel  name 
as  displayed  in  official  documentation. 

ADFS-C  iVwHTfeer^Enter  .5-digit  State  of 
Alaska  Department  of  Fish  &  Gaine  fAEWfcC} 
number  (example:  51233). 

Coast  Guard  Number — Enter  Coast  Guard 
do<  umentation  number  (example  566722)  or 
state  registration  number  (example: 
AK3456C). 

Homeport — Enter  homeport  (city  and  state) 
as  recorded  in  official  documentation. 

Length  Overall — Enter  the  vessel's  length 
overall  in  feet,  which  is  defined  as  the 
horizontal  distance,  rounded  to  the  nearest 
foot,  between  the  foremost  part  of  the  stem 
and  the  aftermost  part  of  the  stern,  exiluding 
bowsprits,  rudders,  outboard  motor  brackets, 
and  similar  fittings  or  attachments. 

Net  Tornage — Enter  registered  not  tonnage 
(U.S.  tons)  as  stated  in  official 
documentation. 

Vessel  Telephone.  FAX.  and  IWIABSAT 
Numbers — Enter  telephone,  FAX,  and 
I.N.MARSAT  (satellite  communication) 
numbers  used  onboard  the  vessel. 

Block  C — Shoreside  Processor  Information 

Complete  Blot  k  C  if  the  permit  is  for  a 
shoreside  processor,  which  is  defined  as  any 
person,  that  receives  unprocessed  fish, 
except  Catcher/Processors,  Mothership 
Processor  Vessels.  Buying  stations, 
restaurants,  or  persons  buying  fish  from 
fishermen  for  use  as  bait  or  personal 
consumption. 

Processor  Name — Enter  complete  name  as 
displayed  in  official  documentation. 

Business  Street  Address — Enter  complete 
street  address  of  the  short-side  processing 
facility,  including  stn?et  number,  city,  state 
imd  zip  codn. 

ADF&-G  Processor  Code — Enter  the  Alaska 
Department  of  Fish  and  Game  Processor 
Number  assigned  to  the  prcK;essor. 

Telephone  and  FAX  Numbers — Enter 
telephone  and  FAX  numbers  used  at  the 
shoreside  pro<  essor. 

Block  D — Owner  Information 

Enter  information  on  the  owner  of  the 
vessel  listed  in  block  H  or  the  shoreside 
professor  listed  in  block  C 


Oivner  Namels}— Eater  the  full  naine(siof 
the  vessel  or  processor  owners).  If  there  is 
more  than  one  owner,  list  the  principal 
owner  first;  the  permif  will  hr  issued  to  the 
first  owner  listed,  with  an  ET  AL.  notaticm. 
The  permit  ML'ST  be  issued  to  the  cuvner  of 
the  vcs.sel  or  processor,  not  operators  or 
lessees. 

Btisineas  Mailing  Address — Enter  your 
complete  PER.V!Ai\EN'T  business  nwiilirg 
address,  including  statt=  and  zip  code.  Your 
permit  will  be  sent  to  this  address.  If  yau 
need  to  have  your  permit  sent  to  a  different 
address,  please  enter  your  PERMA.\ENT 
business  address  on  the  application  and 
attach  a  note  with  your  alternate  address. 

Managing  Company — Enter  the  name  of 
any  company  (other  than  the  owner)  that 
manages  the  operations  of  your  vessel  or 
processor. 

Telephone  and  FAX  Numbers — Enter 
telephone  and  F.\X  numbers  used  by  the 
vessel  or  processor  owner  It  is  very 
important  that  you  provide  a  telephone 
number  wh«re  we  can  contact  you.  or  wht;re 
we  can  leave  messages  for  you    if  questions 
arise  concerning  your  applit  at.cn  and  wp 
cannot  contact  you  by  telephone,  issuance  of 
your  permit  will  be  delayed. 

Block  E— Federal  FishetiKs  Permit 
Information 

Federal  Fisheries  Permits  are  requiv«d  for 
ail  vessels  conducting  groundfish  operations 
in  the  3-2(Kl  mile  zone  off  Alaska.  This 
includes  vessels  fishing  for  groundfish, 
vessels  processing  groundfish,  and  support 
vessels  assisting  other  groundfish  vessels. 
"Groundfish"  means  pol!ot:k.  Pacific  cod, 
sablefish.  Atka  mackerel,  rockfish,  smelt, 
eulachon.  capelin,  sharks,  skates,  scuipins. 
oc:topus.  squid,  and  any  spe«;ics  of  flatfish 
except  Pacific  halibut. 

Fisheries — Indicate  the  fishery  or  fisheries 
for  which  you  are  applying.  You  may  apply 
for  a  single  fishery  or  both. 

Vessel  Operations  Categories — Inditote  the 
type  of  operations  you  conduct  in  the 
groundfish  fishervv  Che(  k  Support  Vessel,  or 
any  combination  of  Catcher  Vessel,  Catcher/ 
PrcHcsSor.  Mothership.  and  Tender  Vessel.  l.\ 
vessel  permitted  as  a  Catcher  Vessel.  Catcher/ 
Processor,  Mothership,  and'or  Tender  Vessel 
may  conduct  all  op>erations  authorized  for  a 
Support  Vessel.)  These  categories  are  defined 
us  follows; 

Catcher  Vessel — A  vessel  that  is  used  for 
(  at(  hing  fish  and  that  does  not  process 
onboard. 

Catchpr/PrcK.essor — A  vessel  thnt  is  used 
for  catching  fish  and  processing  that  fish. 

Mothership — .*\  vessel  that  receives  and 
processes  fish  from  other  vessels. 

Tender  Vessel — .-X  vessel  that  is  used  to 
transport  unprocessed  fish  received  from 
another  vessel  to  a  shoreside  processsor, 
mothership,  or  buying  station. 

Support  Vessel — Any  vessel  that  is  used  in 
support  of  a  permitted  vessel,  including,  but 
not  limited  to.  supplying  a  fishing  vessel 
with  water,  fuel,  provisions,  fishing 
equipment,  fish  processing  equipment  or 
other  supplies,  or  transporting  pr(x:fs.<ed 
fish.  This  ( ategory  does  not  include 
processors  or  Tender  Vessels. 

Processing  is  defined  as  the  prepar.ition  of 
fish  to  render  it  suitable  for  human 


consumption,  industrial  uses,  or  long-term 
storage,  including  but  not  limited  to  cooking, 
canning,  smoking,  salting,  drying,  freezing,  or 
rendering  into  meal  or  oil.  but  does  not  meiin 
icing,  bleeding,  or  gutting. 

Gear  Type — Groundf.sh  Catcher  Vessels 
;ind  Catcher/Processors  need  to  indicate  the 
gear  type(s)  used  for  groundfish  operations. 

Catcher  Vessels  Only — Indicate  whether 
the  only  g-'oundfish  you  retain  is  b>catch 
from  halibut,  crab,  or  salmon  fisheries,  or 
whether  the  only  groundfish  you  expctt  to 
target  on  is  blackcod  in  the  Gulf  of  Alaska. 
Your  answers  will  not  restrict  you  frona 
participating  in  other  groundflsb  fisheries; 
they  will  only  be  used  to  determine  whet.her 
NMFS  will  sei>d  you  a  2S-page  Catcher 
V'essel  logbook,  or  a  50-page  logbook 

Block  F — Federal  Processor  Permit 
Information 

Any  shoreside  facility  or  vessel  thai 
processes  fish  from  Rr-seanh  Plan  ft«:hertes 
for  commercial  use  or  consumption  and  any 
person,  except  restaurants  or  buying  station*^, 
who  receives  fish  from  fishermen  for 
(  ommertia!  piH-poses  must  have  a  Ferkral 
Processor  Pvnr.it. 

Indicate  the  fishers'  or  fisheries  for  which 
you  are  applying.  You  may  apply  for  a  single 
fisherv'  or  any  combination. 

Indicate  the  serai-annual  period  for  whicb 
you  are  applying.  You  may  not  apply  ioT  bo!h 
periods  Processors  who  receive  pennils  for 
)anuar\  l-|une  .30  will  receive  renewal 
flpplica:ions  for  permits  for  the  second  haif 
of  the  year.  All  Research  Plan  fees  must  l,e 
paid  befo.'e  the  next  semi-annual  proc^^sor 
permit  wiil  be  issued.  . 

Block  G — Signature 

The  owner  must  sign  and  date  the 
application  f  ertif\'ing  that  all  information  is 
true,  correct,  and  complete  to  the  best  of  the 
owner's  knowledge  and  belief.  The 
application  will  be  considered  incomplete 
without  this  signature. 

Logbooks 

If  you  apply  for  a  Federal  Fisheries  Permit. 
\QU  will  receive  a  logbook  for  ea(  h  Vt  ssel 
Operatio:is  Category  that  you  »:he»:k.  For 
exatnple.  if  you  chec  k  Catc  her  Vessel  antl 
Catcher' Processor,  you  will  receive  a  (2ati  h<r 
Vessel  Daily  Fishing  Lcgbcwk  AND  a 
Catcher/Proc  essor  Daily  Cumulative 
Producticn  Logbook.  There  are  two 
exceptions: 

Support  Vessels  do  not  receive  logbook--. 

Vessels  i:nder  5  net  tons  do  not  receive 
l('.nbcx)ks. 

A  Shoreside  Processor  logbook  will  also  Ih» 
sent  wiih  ea(  h  Ftderal  Processor  Pfrmit  for 
groundfish  issued  to  a  shoreside  proc  essor  \ 
Mothership  logbook  will  be  sent  with  eai  h 
Federal  Processor  Permit  for  groundfi"! 
issued  to  a  vessel  that  does  not  also  have  .i 
FediTdl  Fisheries  Permit. 

Special  Handling  of  Permits 

Please  allow  a!  least  10  days  for  pni<es>.::'.3 
\our  per:nit.  Do  not  wait  until  right  before  an 
opening  to  apply  for  your  permit — we  may 
not  be  able  to  get  it  to  you  in  time.  You  may 
fax  your  perr.iit  applii  ation  to  us  at  9n7-3af>- 
73i;<.  bi;t  \vf  ( :!nnot  f;!\  \our  pemii  h.v.  V.  to 
\ou. 
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We  cannot 
do  apply  late 
permit  to  you 
mail  envelope 
p>ostage  prepaJ  d 
envelope  avai, 
or  send  exprei  s 
to  an  envelopi 
you  send  is 
enough  posta^ 
to  send  your 
regular  U.S 
the  appropriatfe 
Fisheries  Pern 
Federal 
the  preceding 
logbook(s)  yoi; 
is  the  approxii  nate 
logbook: 


m  ail. 


Procei  sor 


for  express  mailing  if  you 
^8  can  express  mail  your 
)nly  if  you  send  us  an  express 
with  the  correct  amount  of 
.  Please  send  the  largest 
able,  approximately  12"xl8" 
mail  stamps  UNATTACHED 
If  the  express  mail  envelope 
small  or  does  not  have 
attached,  we  will  be  required 
pkrmit  and  logbooks  to  you  by 
Keep  in  mind  that  we  send 
lo^bookls)  WITH  Federal 
its  for  groundfish  and  with 

Permits.  See  Logbooks  on 
page  to  determine  what 
will  be  sent,  if  any.  Following 
size  and  weight  of  each 


Catcher  Vessf  I 
logbook. 

Catcher/Proc- 
essor logbo^. 

Mothership 
book. 

Buying  Station 
togbook. 

Shoreside  Profc- 
essor  logtxx  ik. 


loc- 


JMI 


Dimen- 
sions 


9"x12.5" 
9'x12.5" 
9"x12.5" 
9"x12.5' 
11"x17" 


Weight 


3  lbs.  9  02. 

4  lbs.  2  oz. 

2  lbs. 

3  lbs.  1 1  oz. 

4  lbs.  10  oz. 


Other  Fisheries  and  Licenses 

Salmon  Power  Troll — State  of  Alaska 
Interim  Use  and  Limited  Entry  Power  Troll 
licenses  serve  as  a  Federal  permit.  If  you  do 
not  currently  jjossess  either  State  license,  a 
Federal  f>ermit  may  be  issued  provided  that 
sometime  during  the  years  1975-1977.  you: 
a)  operated  a  vessel  in  the  3-200  mile  zone 
off  Alaska;  b)  engaged  in  commercial  fishing 
for  salmon  from  that  vessel  in  the  3-200  mile 
zone  off  Alaska;  AND  c)  landed  salmon 
caught  with  power  troll  gear.  If  you  believe 
that  you  meet  these  conditions,  please 
contact  NMFS  at  907-586-7225.  You  will  be 
required  to  provide  fish  tickets  or  other 
landing  receipts  showing  compliance  with 
the  above  requirements. 

Halibut — A  Federal  Processor  Permit  is 
required  for  anyone  that  processes  Pacific 
halibut  off  Alaska.  In  addition,  vessels  that 
fish  for  halibut  are  required  to  have  a  license 
from  the  International  Pacific  Halibut 
Commission  (IPHC).  Questions  regarding 
IPHC  licenses  should  be  directed  to: 
International  Pacific  Halibut  Commission. 
P.O.  Box  95009.  Seattle.  WA  98145-2009. 
Phone;  206-634-1838. 

Tanner  Crab  and  King  Crab — State  Of 
Alaska  area  registration  serves  as  the  required 
Federal  area  registration. 

State  of  Alaska  Permits — Contact  the 
Commercial  Fisheries  Entry  Commission  at 


907-789-6150  for  information  on  State  of 
Alaska  permits  and  regulations. 

Public  Reporting  Burden  Statement 

NMFS  estimates  that  the  public  reporting 
burden  will  average  0.33  hour  per  response 
for  completing  the  Federal  Fisheries  Permit 
and  Federal  Processor  Permit  application, 
including  the  time  for  reviewing  instructions, 
searching  existing  data  sources,  gathering 
and  maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection  of 
information.  Send  comments  regarding  these 
burden  estimates  or  any  other  aspect  of  the 
data  requirements,  including  suggestions  for 
reducing  the  burden,  to  Ronald  J.  Berg,  Chief. 
Fisheries  Management  Division.  Alaska 
Region.  National  Marine  Fisheries  Service. 
P.O.  Box  21668.  Juneau.  AK  99802  (Attn:  Lori 
Gravel),  and  to  the  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project  (0648- 
0206).  Washington.  DC  20503  (Attn:  NOAA 
Desk  Officer). 

[FR  Doc.  95-i07  Filed  1-4-95;  1:25  pm) 

BILLING  CODE  3510-22-W 


Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  In  the 
rule  making  prior  to  the  adoption  of  the  final 
njles. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  600,  601,  606,  607,  610, 
640,  and  660 

[Docket  Nos.  94N-0066  and  94N-O080] 

Review  of  Regulations  for  General 
Biologies  and  Licensing  and  for  Blood 
Establishments  and  Blood  Products; 
Public  Meeting 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  public  meeting; 
request  for  comments. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
public  meeting  for  interested  persons  to 
express  their  comments  regarding  the 
biologies  regulations  that  the  agency 
intends  to  review  (21  CFR  parts  600, 
601,  606,  607.  610,  640.  and  660).  In  the 
Federal  Register  of  June  3,  1994  (59  FR 
28821  and  28822,  respectively),  FDA 
issued  two  documents,  "Review  of 
General  Biologies  and  Licensing 
Regulations"  (Docket  No.  94N-0066) 
and  "Review  of  Regulations  for  Blood 
Establishments  and  Blood  Products" 
(Docket  No.  94N-0080).  that  announced 
that  FDA  was  intending  to  review 
certain  biologies  regulations  and 
requested  public  comments  regarding 
those  regulations.  The  comment  periods 
have  been  extended  twice  and  will  close 
on  February  13, 1995.  The  purpose  of 
the  public  meeting  is  to  allow  additional 
opportunity  for  public  comment 
concerning  the  biologies  regulations  that 
the  agency  is  reviewing. 
DATES:  The  public  meeting  will  be  held 
on  January  26,  1995,  from  1:30  p.m.  to 
5:30  p.m.  Submit  written  notices  of 
participation  and  written  copies  or 
summaries  of  oral  presentations  and  the 
approximate  amount  of  time  needed  for 
the  presentation  by  January  19, 1995. 
Submit  written  comments  regarding  the 
biologies  regulations  under  review  by 
February  13,  1995. 
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ADDRESSES:  The  public  meeting  will  be 
held  at  the  Parklawn  Bldg.,  conference 
rooms  D  and  E,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Submit  written 
notices  of  participation  and  written 
copies  or  summaries  of  oral 
presentations  and  the  approximate 
amount  of  time  needed  for  the 
presentation  to  Timothy  VV.  Beth,  Center 
for  Biologies  Evaluation  and  Research 
(HFM-635),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448  or  FAX  at 
301-443-3874.  Submit  written 
comments  regarding  the  review  of 
general  biologies  and  licensing 
regulations  identified  with  docket 
number  94N-0066  and  written 
comments  regarding  the  review  of 
regulations  for  blood  establishments  and 
blood  products  identified  with  docket 
number  94N-0080  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklavni  Dr.,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  W.  Beth  or  Jean  M.  Olson, 
Center  for  Biologies  Evaluation  and 
Research  (HFM-635),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448,  301-594- 
3074. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  3,  1994  (59  FR 
28821  and  28822  respectively),  FDA 
issued  two  documents,  "Review  of 
General  Biologies  and  Licensing 
Regulations"  (Docket  No.  94N-0066) 
and  "Review  of  Regulations  for  Blood 
Establishments  and  Blood  Products" 
(Docket  No.  94N-0080).  The  documents 
annoimeed  the  agency's  intent  to  review 
biologies  regulations,  21  CFR  parts  600. 
601,  606.  607,  610,  640,  and  660.  and 
requested  written  comments  from  the 
public.  Interested  persons  were  given 
until  August  17, 1994,  to  respond  to  the 
documents.  In  the  Federal  Register  of 
August  17, 1994  (59  FR  42193),  FDA 
extended  the  comment  periods  to 
November  15,  1994,  in  response  to 
requests  to  allow  for  additional  time  for 
public  comment.  In  the  Federal  Register 
of  November  14, 1994  (59  FR  56448), 
FDA  extended  the  comment  periods  to 
February  13, 1995,  based  on  requests  to 
hold  a  public  meeting  regarding  the 
biologies  regulations  under  review. 

The  Biotechnology  Industry 
Organization  and  the  Pharmaceutical 
Research  and  Manufacturers  of  America 


requested  a  public  meeting  to  allow  for 
the  presentation  of  comments  regarding 
the  agency's  intent  to  review  the 
biologies  regulations.  FDA  agrees  that  a 
public  meeting  would  be  useful,  and 
therefore,  is  holding  a  public  meeting  to 
allow  all  interested  persons  to  present 
their  comments.  Representatives  from 
the  Center  for  Biologies  Evaluation  and 
Research  (CBER)  will  chair  the  public 
meeting. 

Every  effort  will  be  made  to 
accommodate  each  person  who  wants  to 
participate  in  the  public  meeting. 
However,  each  person  who  wants  to 
ensure  his  or  her  participation  in  the 
meeting  is  encouraged,  by  close  of 
business  on  January  19,  1995,  to:  (1)  File 
a  written  notice  of  participation 
containing  the  name,  address,  phone 
number,  facsimile  number,  affiliation,  if 
any,  of  the  participant,  topic  of  the 
presentation,  and  approximate  amount 
of  time  requested  for  the  presentation 
and  (2)  submit  a  copy  or  summary  of 
their  presentation.  The  requested 
information,  including  the  written 
notice  of  participation,  may  be 
submitted  to  the  contact  person  (address 
above). 

Before  the  meeting.  CBER  will 
determine  the  amount  of  time  assigned 
to  each  person  and  the  approximate 
scheduled  time  for  each  presentation.  A 
schedule  showing  the  persons  making 
presentations  will  be  filed  with  the 
Dockets  Management  Branch  (address 
above)  and  mailed  or  FAX'ed  to  each 
participant  before  the  meeting. 
Interested  persons  attending  the  meeting 
who  did  not  request  an  opportunity  to 
make  a  presentatioawill  be  given  the 
opportunity  to  make  an  oral 
presentation  at  the  conclusion  of  the 
meeting,  as  time  permits. 

All  public  comments  received  at  the 
public  meeting  and  all  written 
comments  submitted  to  the  Dockets 
Management  Branch  by  February'  13. 
1995,  will  be  considered  in  the  review 
of  the  regulations  to  determine  whether 
they  should  be  revised,  rescinded,  or 
continued  without  change.  After  careful 
review  of  the  public  comments,  FDA 
intends  to  publish  a  proposed  rule  to 
amend  those  regulations  t^jat  FDA 
deems  appropriate. 

Interested  persons  may,  on  or  before 
February  13,  1995,  submit  written 
comments  regarding  the  biologies 
regulations  the  agency  intends  to  review 
(21  CFR  parts  600,  601,  606.  607,  610. 
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DEPARTMEUT  OF  THE  TREASURY 
Internal  Revenue  Service 
1 


(fS-61-93] 

RIN  1545-AR93 


of  Gain  or  Less  by 
Partner  on  Distribution  of 
Property  or  Other  Property 


agency:  Internal  Revenue  Service  flRS). 
Treasury-. 
ACTION:  Notifce  i 
and  notice  i 


of  proposed  rulemaking 
public  hearing. 


lis  document  contains 
ions  relating  to  the 
)f  gain  or  loss  on  certain 
of  contributed  property  by 
under  section  704(r)(l)(B) 
Revenue  Code  of  1986 
locumeut  al<o  contains 
lations  relating  1 1  the 
jf  gain  on  certain 
t^  a  contributing  partner 
n  737.  Changes  to  the 
!w  were  made  by  the 
onciliation  Act  of  1989  and 
olicy  Act  of  1992.  The 
t  ^Illations  affect  partnerships 
p?  rtners  and  are  necessary  to 


provide  guidance  for  complying  with 
the  applicable  tax  law. 
DATES:  Written  comments  must  be 
received  by  April  10.  1995.  Requests  to 
speak  (with  outlines  of  oral  comments) 
at  a  public  hearing  scheduled  for  June 
19.  1995.  at  10  a.m.  must  lie  received  by 
May  29.  1995. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:T:R  (P.S-76-92:  PS-51- 
93).  Room  5228.  Internal  Revenue 
Service.  FOB  7604,  Ben  Franklin 
Station,  Washington.  DC.  20044.  In  the 
alternative,  submissions  may  be  hand 
delivered  between  the  hours  of  8.00  a.m. 
and  5:00  p.m.  to:  CC:DOM:CORP:T:R 
(PS-76-92:  PS-51-93),  Courier's  Desk. 
Internal  Revenue  Service.  1111 
Constitution  Avenue  NW,  Washington. 
DC.  The  public  hearing  has  been 
scheduled  to  be  held  in  the  Auditorium. 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Stephen  j. 
Coleman.  (202)  622-3060:  concerning 
submissions  and  the  hearing.  Michael 
Slaughter.  (202)  622-7190  (not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION: 

Introduction 

This  document  proposes  to  add  new 
t;§  1.704-4.  1.737-1.  1.737-2.  1.737-3. 
1  737— 4.  and  1 .737-5  to  the  Income  Tax 
Kegulaiions  (26  CFR  part  1)  under 
sections  704(c)(1)(B).  704(c)(2),  and  737 
of  the  Code. 

Background 

Section  704(c)(1)(A)  of  the  Internal 
Revenue  Code  (Code)  requires  that  gain 
or  loss  with  respect  to  property 
contributed  to  a  partnership  by  a  partner 
be  shared  among  the  partners  so  as  to 
t;ike  into  accooiit  any  built-in  gain  or 
loss  in  the  property  at  the  time  of  the 
contribution.  Prior  to  its  amendment  by 
the  Revenue  Reconciliation  Act  of  1989 
(1989  Act),  section  704(c)  did  not 
require  the  recognition  of  built-in  gain 
or  loss  by  a  contributing  partner  on  a 
distribution  of  contributed  p.-operty  by 
the  partnership.  The  1989  Act  added 
.sections  704(c)(1)(B)  and  704(c)(2)  to  the 
Code.  Section  704(c)(l]fB)  provides  that 
in  the  case  of  a  distribution  of 
contributed  property  to  another  partner 
within  five  years  of  its  contribution  to  . 
the  partnership,  the  contributing  partner 
must  recognize  gain  or  loSs  in  an 
amoimt  equal  to  ths  gain  or  loss  the 
partner  would  have  been  allocated 
under  section  704(c)(l)(.\)  on  a  sale  of 
the  property  by  the  partnership  at  its 
fair  market  value  at  the  time  of  the 
distribution.  .Action  70  \[c][2]  provides 


for  an  exception  for  distributions  of 
certain  like-kind  property.  The 
legislative  history  of  the  1989  Act 
indicates  that  Congress  intended  section 
704(c)(1)(B)  to  eliminate  the 
inconsistent  treatment  of  sales  and 
distributions  by  a  partnership  and 
thereby  prevent  partners  from 
circumventing  the  rule  requiring  prtv 
contribution  gain  or  loss  on  contributed 
property  to  be  allocated  to  the 
contributing  partner  by  distributing  the 
propcrtv  to  another  partner.  H.R.  Rep. 
No.  101-247.  101st  Cong.,  1st  Sess.  406 
(1989). 

Prior  to  the  enactment  of  the  Energy 
Policy  .^ct  of  1992  (1992  Act),  a  partner 
who  contributed  appreciated  property  to 
a  partnership  did  not  recognize  gain  on 
a  distribution  to  the  distributee  partner 
of  partnership  property  other  than 
money.  The  1992  Act  added  section  737 
to  the  Code  to  require  a  contributing 
partner  to  recognize  gain  to  the  extent 
of  the  lesser  of  (i)  the  net 
precontribution  gain  on  property 
contributed  to  the  partnership  by  the 
partner,  or  (ii)  the  excess  of  the  value  of 
the  distributed  property  over  the 
adjusted  basis  of  the  partner's  interest  in 
the  partnership.  H.R.  Rep.  No.  102- 
1018.  102d  Cong.,  2d  Sess.  428  (1992). 

Explanation  of  Provisions 

Section  704((:)(1)(B)  generally  requires 
a  contributing  partner  to  recognize  gain 
or  loss  when  the  property  contributed 
by  that  partner  is  distributed  to  another 
partner  within  five  years  of  its 
contribution  to  the  partnership.  Section 
737  generally  requires  a  contributing 
partner  to  recognize  gain  when  the 
partiusr  receives,  within  five  years  of  the 
contr.bution,  a  distribution  of  other 
property  with  a  fair  market  value  in 
excess  of  the  partner's  adjusted  basis  in 
the  partnership.  Both  sections  apply 
onlv  to  distributions  made  to  a  partner 
in  the  partner's  capacity  as  a  partner. 
Section  704(c)(lj(B)  and  section  737  do 
not  apply  to  transactions  or 
distributions  in  which  the  partner  is  not 
acting  in  the  capacity  of  a  part.ner  (e.g.. 
transactions  or  distributions  subject  to 
section  707(a)  or  section  751(b)). 

The  proposed  regulations  provide 
rules  ftjr  determining  when  section 
7C4(c)(l)(B)  and  section  737  apply  and 
the  amount  of  gain  or  loss  that  must  hf. 
recognized  by  the  contributing  partner 
under  the  applicable  section.  The 
proposed  regulations  also  provide  rules 
for  determining  the  character  of  such 
gain  or  loss  and  for  making  the 
necessary  basis  adjustments.  The 
proposed  regulations  contain  several 
exceptions  lliet  are  based  on  the 


statutory  language  and  the  legislative 
history.  The  proposed  regulations  also 
contain  special  rules  dealing  with 
specific  situations  such  as  the 
partnership's  exchange  of  the 
contributed  property  for  other  property 
in  a  nonrecognition  transaction  and  the 
transfer  of  a  contributing  partner's 
interest  in  the  partnership.  The 
proposed  regulations  also  provide  for 
coordination  between  section 
704(c)(1)(B)  and  section  737  in 
situations  in  which  both  sections  may 
apply  to  a  distribution  or  distributions 
by  a  partnership.  In  fashioning  these 
specific  rules,  the  proposed  regulations 
focus  on  the  purpose  of  section 
704(c)(1)(B)  and  section  737,  rather  than 
simply  relying  on  the  literal  language  of 
the  provisions  in  situations  that  would 
be  inconsistent  with  the  underlying 
purpose  of  the  provisions. 

The  proposea  regulations  under 
section  704(c)(1)(B)  and  section  737 
contain  an  anti-abuse  rule  providing 
that  the  rules  of  the  applicable  section 
must  be  apphed  in  a  manner  consistent 
with  its  purpose.  Accordingly,  the  anti- 
abuse  rules  contained  in  the  proposed 
regulations  provide  that,  if  a  principal 
purpose  of  a  transaction  is  to  achieve  a 
tax  result  inconsistent  with  the  purpose 
of  the  applicable  section,  the 
Commissioner  can  recast  the  transaction 
for  federal  tax  purposes  as  appropriate 
to  achieve  tax  results  that  are  consistent 
with  such  purpose. 

Whether  a  tax  result  is  inconsistent 
with  the  purpose  of  the  applicable 
section  is  determined  based  on  all  the 
facts  and  circumstances.  The  proposed 
regulations  also  provide  examples 
illustrating  how  these  anti-abuse  rules 
apply. 

B.  Section  704(c)(1)(B) 

In  General 

Under  the  proposed  regulations,  the 
contributing  partner  must  recognize 
gain  or  loss  on  a  distribution  of  the 
contributed  property  to  another  partner 
within  five  years  of  its  contribution  to 
the  partnership.  The  amount  of  gain  or 
loss  recognized  is  the  amount  that 
would  have  been  allocated  to  the 
contributing  partner  under  section 
704(c)(1)(A)  and  §  1.704-3  if  the 
distributed  property  had  been  sold  by 
the  partnership  to  the  distributee 
partner  at  its  fair  market  value  at  the 
time  of  the  distribution.  The  amount  of 
gain  or  loss  recognized  may  vary 
depending  on  the  particular  method 
used  by  the  partnership  in  making 
allocations  under  section  704(c)(1)(A) 
and  §  1.704-3  because  the  amount  of 
remaining  built-in  gain  or  loss  may  varv 
depending  on  the  particular  method  of 


allocation  adopted.  In  addition,  because 
the  property  is  treated  as  having  been 
sold  by  the  partnership  to  the 
distributee  partner,  the  proposed 
regulations  provide  that  any  loss  that 
would  have  been  disallowed  under 
section  707(b)(1)  if  the  distributed 
property  had  actually  been  sold  to  the 
distributee  partner  is  disallowed. 

Five-Year  Period 

Section  704(c)(1)(B)  applies  only  to 
property  distributed  within  five  years  of 
its  contribution  to  the  partnership.  The 
proposed  regulations  provide  that  a  new- 
five-year  period  begins  for  property 
deemed  contributed  to  a  new 
partnership  following  a  termination  of 
the  partnership  under  section 
708(b)(1)(B),  but  only  to  the  extent  that 
the  pre-termination  gain  or  loss  on  such 
property  was  not  already  required  to  be 
allocated  to  the  original  contributor 
under  section  704(c)(1)(A)  and  §  1.704- 
3.  The  effect  of  this  provision  is  to  begin 
a  new  five-year  period  for  post- 
contribution  changes  in  the  value  of 
partnership  property  whenever  there  is 
a  termination  of  the  partnership  under 
section  708(b)(1)(B).  This  provision  is 
consistent  with  the  legislative  history  of 
section  704(c)(1)(B). 

Character  of  Gain  or  Loss 

The  proposed  regulations  provide  that 
the  character  of  the  contributing 
partner's  gain  or  loss  is  the  same  as  the 
character  that  would  have  been 
recognized  if  the  property  had  been  sold 
by  the  partnership  to  the  distributee 
partner.  Thus,  if  the  distributee  partner 
holds  more  than  a  50  percent  capital  or 
profits  interest  in  the  partnership,  anv 
gain  recognized  by  the  contributing 
partner  may  be  ordinary  income  under 
section  707(b)(2). 

Exceptions  and  Special  Rules 

The  proposed  regulations  provide  that 
section  704(c)(1)(B)  does  not  apply  to  (i) 
a  distribution  of  property  contributed  to 
the  partnership  on  or  before  October  3, 
1989,  or  (ii)  a  distribution  of  property  in 
connection  with  a  termination  of  the 
partnership  under  section  708(b)(1)(B). 
The  proposed  regulations  also  provide 
that  section  704(c)(1)(B)  does  not  apply 
to  a  distribution  of  a  portion  of 
contributed  property  to  a 
noncontributing  partner  in  a  complete 
liquidation  of  the  partnership  if  a 
portion  of  the  contributed  property  is 
distributed  to  the  contributing  partner 
and  that  portion  has  unrecognized  gain 
or  loss  in  the  hands  of  the  contributing 
partner,  determined  immediately  after 
the  distribution,  at  least  equal  to  the 
built-in  gain  or  loss  that  would  have 
been  allocated  to  the  contributing 


partner  under  section  704(c)(1)(A)  on  a 
sale  of  the  contributed  property  by  the 
partnership  at  the  time  of  the 
distribution.  This  exception  is 
consistent  with  the  purpose  of  section 
704(c)(1)(B)  to  prevent  the  shifting  of 
built-in  gain  or  loss  among  partners 
because  no  shift  has  occurred  in  this 
limited  situation. 

The  proposed  regulations  provide  that 
property  received  by  a  partnership  in 
exchange  for  contributed  prop)ertv  in  a 
nonrecognition  transaction  is  treated  as 
the  contributed  property.  This  result  is 
consistent  with  the  rule  under  §  1.704- 
3(a)(8)  of  the  regulations.  The  proposed 
regulations  also  provide  that  the 
transferee  of  a  contributing  partner  is 
treated  as  the  contributing  partner  to  the 
extent  of  the  built-in  gain  or  loss 
allocated  to  the  transferee  partner.  The 
gain  or  loss  allocated  to  the  transferee 
partner  may  be  offset,  however,  bv  the 
basis  adjustments  to  partnership 
property  by  a  partnership  with  a  section 
754  election  in  effect.  This  result  is 
consistent  with  the  result  under 
i?  1.704-3(a)(7)  of  the  regulations. 

The  proposed  regulations  also  provide 
a  special  rule  under  section  704(c)(2)  for 
cases  in  which  the  contributing  partner 
receives  like-kind  property  no  later  than 
the  eariier  of:  (1)  180  days  following  the 
date  of  the  distribution  of  contributed 
property  to  another  partner,  or  (2)  the 
due  date  (determined  with  regard  to 
extensions)  of  the  contributing  partner's 
income  tax  return  for  the  taxable  year  of 
the  distribution  to  the  other  partner. 
Under  this  rule,  the  contributing 
partner's  gain  that  otherwise  would  be 
recognized  under  section  704(c)(1)(B)  is 
reduced  by  the  amount  of  built-in  gain 
or  loss  in  the  distributed  like-kind 
property  in  the  hands  of  the 
contributing  partner.  The  amount  of  the 
built-in  gain  or  loss  is  determined  by 
reference  to  the  contributing  partner  s 
basis  in  the  property  immediately  after 
the  distribution  imder  section  732(a)  or 
(b).  The  proposed  regulations  provide 
that  the  basis  in  the  distributed  like- 
kind  property  in  this  situation  is 
determined  without  taking  into  account 
any  increase  in  the  basis  of  the 
contributing  partner's  partnership 
interest  for  any  gain  recognized  under 
section  704(c)(1)(B).  This  special  rule 
implements  the  statutory  objective  of 
not  requiring  gain  or  loss  on 
distributions  where  gain  or  loss  would 
not  have  been  recognized  outside  of  a 
partnership.  When  gain  or  loss  is  not 
recognized  in  exchanges  of  like-kind 
property  outside  of  partnerships,  the 
built-in  gain  or  loss  on  the  exchanged 
property  is  generally  preserved  in  the 
property  received  in  the  exchange.  To 
the  e.xtent  that  this  built-in  gain  or  loss 
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required  under  section  733  for  property 
distributed  to  the  distributee  partner  in 
the  transaction  (other  than  property 
previously  contributed  to  the 
partnership  by  the  partner).  The  first 
exception  is  consistent  with  section 
737(c)(1)  and  the  second  is  necessary  to 
prevent  an  inappropriate  decrease  in  the 
partner's  basis  (and  corresponding 
increase  in  the  partner's  gain)  under 
section  737.  The  reduction  in  the 
partner's  adjusted  basis  for  a 
distribution  of  property  previously 
contributed  to  the  partnership  by  the 
partner  is  necessary  to  give  effect  to  the 
statutory  requirement  that  a  distribution 
of  previously  contributed  property  not 
be  taken  into  account  in  determining  the 
amount  of  an  excess  distribution. 

The  proposed  regulations  also  provide 
that,  in  determining  the  amount  of  an 
excess  distribution,  the  fair  market 
value  of  distributed  property  is  not 
reduced  by  the  amount  of  any  Habilit y 
assumed  or  taken  subject  to  by  the 
partner.  The  distributee  partner's  basis 
in  the  partnership  interest,  however,  is 
increased  by  the  amount  of  any  liability 
assumed  or  taken  subject  to  by  the 
distributee  partner  and  this  increase  is 
taken  into  account  in  detennnining  the 
amount  of  the  excess  distribution.  (The 
partner's  basis  is  also  adjusted  for  the 
decrease  in  the  partner's  share  of 
partnership  liabilities  as  a  result  of  the 
distribution  for  this  purpose.)  As  a 
result,  the  gross  fair  maricet  value  of  the 
property  will  be  offset  by  the  basis 
increase  in  the  partner's  interest  in  the 
partnership  under  section  752  and.  as  a 
result,  the  amount  of  the  excess 
distribution  should  be  limited  to  the  net 
value  of  the  distributed  prof)erty. 

Net  Precontrihution  Gain 

The  distributee  partner's  net 
prtxontribution  gain  is  the  net  gain  (if 
any)  that  the  partner  would  have 
recognized  under  section  704(c)(1)(B)  if 
the  partnership  had  distributed  to 
another  partner  all  property  contributed 
to  the  partnership  by  the  distributee 
partner  within  five  years  of  the  date  of 
the  distribution.  The  amount  of  gain  or 
loss  that  the  distributee  partner  would 
recognize  under  section  704(c)(1)(B)  is 
determined  under  the  proposed 
regulations  to  section  704(c)(1)(B) 
contained  in  this  notice. 

The  proposed  regulations  under 
section  737  provide  special  rules  for 
determining  the  amount  of  the  partner's 
net  precontrihution  gain.  Property 
contributed  on  or  before  October  3, 
1989.  is  not  included  in  determining  the 
amount  of  net  precontrihution  gain 
because  net  precontrihution  gain  is 
determined  by  reference  to  section 
704(r)(l)(B).  and  that  section  doe.s  not 


apply  to  property  contributed  to  the 

partiiership  on  or  before  October  3. 

1989. 
Net  precontrihution  gain  is  reduc;ed  as 

a  result  of  a  basis  increase  to  the 
contributed  property  under  section 
734(b)(1)(A)  to  reflect  gain  recognizecl 
by  the  partner  under  section  731  on  a 
distribution  of  money  in  the  same  plan 
or  arrangement  as  the  distribution  of 
property  subject  to  section  737.  This 
reduction  is  appropriate  because  some 
or  all  of  the  precontrihution  gain  is 
recognized  by  the  contributing  partner 
under  section  731  on  the  distribution. 

The  proposed  regulations  also  provide 
that  a  transferee  partner  succeeds  to  the 
transferor's  net  precontrihution  gain  in 
an  amount  proportionate  to  the  interest 
transferred.  This  provision  is  consistent 
with  the  provision  in  §  1.704-3(a)(7) 
(and  §  1.704-4(d)(2)  of  the  proposed 
regulations)  requiring  a  transferee 
partner  to  succeed  to  all  or  a  p«irtion  of 
the  transferor's  built-in  gain  or  loss.  The 
transferee  partner,  however,  may  not 
recognize  the  same  amount  of  gain  that 
the  transferor  partner  would  have 
recognized  on  a  subsequent  distribution 
because  the  transferee's  basis  in  the 
partnership  interest  may  be  higher  or 
lower  than  the  transferor's  basis,  and  the 
amount  of  gain  allocated  to  the 
transferee  partner  under  section 
704(c)(1)(A)  will  be  affected  by  any 
basis  adjustment  required  under  section 

754. 

Net  precontrihution  gain  is  also 
reduced  by  the  amount  of  gain 
recognized  by  the  contributing  partner 
under  section  704(c)(1)(B)  in  a 
distribution  of  contributed  property  in  a 
related  distribution  to  another  partner, 
and  by  the  amount  of  gain  that  the 
partner  would  have  recognized  under 
section  704(c)(1)(B)  on  the  distribution 
of  contributed  property  to  another 
partner  but  for  the  exception  of  section 
704(c)(2).  This  reduction  is  necessar>-  to 
avoid  gain  recognition  under  both 
section  704(c)(1)(B)  and  section  737 
with  respect  to  the  same  built-in  gain. 
The  reduction  for  gain  not  recognized  as 
a  result  of  the  section  704(c)(2) 
exception  only  applies  in  situations 
where  there  is  an  actual  distribution  of 
contributed  property  to  another  partner. 

Character  of  Gain 

The  character  of  the  contributing 
partner's  recognized  gain  is  detemiim^d 
by  reference  to  the  character  of  the 
partner's  net  precontrihution  gain.  The 
character  of  such  gain  is  determined  by 
netting  all  of  the  precontrihution  gains 
and  losses  according  to  the  character 
that  such  property  would  have  had  on 
a  sale  by  the  partnership  to  an  unrelateii 
thirtl  party.  The  character  of  the 
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contributing  partner's  gain  under 
section  737  is  the  same  (and  in  the  same 
proportion)  as  the  character  of  any  net 
positive  amounts  resulting  from  the 
netting  of  the  precontrihution  gains  and 
losses.  Character  for  this  purpose  is 
broadly  defined  in  the  proposed 
regulations  to  include  any  item  that  the 
contributing  partner  would  have  been 
required  to  take  into  account  separately 
under  section  702(a)  and  §  1.702-1  (a) 
had  the  partnership  sold  all  the  property 
contributed  by  that  partner. 

Because  the  contributed  property  is 
not  actually  transferred  by  the 
partnership  to  any  partiailar  partner,  it 
is  appropriate  to  treat  the  hypothetical 
dispositions  by  the  partnership  as 
occurring  with  an  unrelated  third  party. 
As  a  result,  the  character  conversion 
rule  of  section  707(b)(2)  does  not  apply 
for  purposes  of  determining  the 
character  of  the  distributee  partner's 
gain.  (Compare  section  704(c)(1)(B)  and 
§  1.704-i(b)(l)  in  which  the  character 
conversion  rule  does  apply  because  the 
contributed  property  is  actually 
distributed  to  another  partner.) 

Exceptions  and  Special  Rules 

The  proposed  regulations  provide  that 
section  737  does  not  apply  to  a  di^emed 
distribution  of  property  on  a 
termination  of  the  partnership  under 
section  708(b)(1)(B).  As  noted  above 
(with  respect  to  the  discussion  of  the 
proposed  regulations  under  section 
704(c)(1)(B)).  however,  a  new  five-year 
period  begins  for  property  to  the  extent 
that  the  pre-termination  gains  and 
losses,  if  any,  were  not  already  required 
to  be  allocated  to  the  original 
contributor  under  section  704(c)(1)(A) 
and  §1.704-3. 

A  transferee  partner  in  a  transfer  that 
causes  a  termination  under  section 
708(b)(1)(B)  will  generally  not  have  any 
net  precontrihution  gain  immediately 
after  the  deemed  formation  of  the  new 
partnership.  The  basis  of  the  property 
deemed  contributed  by  the  transferee 
partner  to  the  new  partnership  is 
determined  under  section  732  and,  as  a 
result,  the  transferee  partner  may  be 
treated  as  having  contributed  built-in 
gain  and  built-in  loss  property  to  the 
n^w  partnership.  These  buih-in  gain 
and  loss  propeities,  however,  should  net 
to  zero,  assuming  that  the  transferee 
partner's  total  basis  in  the  properties  is 
equal  to  their  total  fair  market  value. 
Section  737,  however,  does  apply  to  the 
transferee  partner  and  could  result  in 
gain  recognition  on  a  subsequent 
distribution  if  the  distribution  ociuirs  at 
a  time  when  the  partner  has  a  net 
precontrihution  gain.  The  transferee 
partner  could  have  a  net  precontrihution 
gain  on  a  subsequent  distribution  if,  for 


example,  the  partnership  sells  some  or 
all  of  the  built-in  loss  property  (that  is 
deemed  contributed  by  that  partner  to 
the  new  partnership  in  the  section 
708(b)(1)(B)  termination)  and  retains  the 
built-in  gain  property. 

The  proposed  regulations  also  provide 
that  section  737  does  not  apply  to 
partnership  mergers  and  similar 
transactions  because  the  partners  have 
merely  converted  their  interests  in  the 
transferor  partnership  to  an  interest  in 
the  transferee  partnership.  As  a  result  of 
this  treatment,  however,  distributions 
by  the  transferee  partnership  are  subject 
to  section  737  to  the  same  extent  that 
distributions  from  the  transferor 
partnership  would  have  bi*en  subject  to 
sfection  737. 

Under  the  proposed  regulations, 
section  737  applies  to  an  incorporation 
of  the  partnership  involving  an  actual 
distribution  of  property  by  the 
partnership  to  the  partners  followed  by 
a  contribution  to  a  corporation.  (As 
discussed  below,  however,  section  737 
does  not  apply  to  the  extent  that  the 
property  actually  distributed  to  a 
partner  was  previously  contributed  to 
the  partnership  by  that  partner.)  Section 
737  does  not  apply  to  an  incorporation 
of  a  partnership  by  methods  not 
involving  an  actual  distribution  of 
partnership  property  to  the  partners, 
provided  that  the  incorporation  is 
followed  by  a  complete  liquidation  of 
the  parLnership  as  part  of  the  same  plan 
or  arrangement  as  the  incorporation. 
.Section  737  does  not  apply  in  these 
situations  because  the  piirtners  are 
converting  their  partnership  interests 
into  a  stock  interest  in  the  corporation 
in  a  nonrecognition  transaction  and, 
under  the  rules  of  either  sections  732  or 
358,  the  built-in  gain  in  a  partner's 
partnership  interest  is  preserved  in  the 
stock  received  by  the  contributing 
partner.  This  exception  is  similar  to  the 
general  carrv-over  treatment  provided  in 
§  1.704-3(a)'(8)  for  section  7G4(c) 
property  exchanged  in  a  nonrecognition 
transaction.  Incorporation  by  means  of  a 
distribution  of  partnership  property  to 
the  partners  also  results  in  the  same 
conversion  of  a  partnership  interest  into 
stock  of  a  corporation,  but  that  method 
of  incorporation  involves  an  actual 
distribution  of  property  to  the  partners 
and  the  form  of  incorporation  chosen  bv 
the  partners  governs  the  tax 
consequences  of  mcorjioration, 
including  the  application  of  section  737. 
The  proposed  regulations  provide  that 
a  related  distribution  of  property 
previously  contributed  to  the 
partnership  by  the  distributee  partner  is 
not  taken  into  account  in  determining 
the  amount  of  the  excess  distribution  or 
the  partner's  net  precontrihution  gain. 


The  proposed  regulations  also  provide, 
consistent  with  section  737(d)(1),  for  a 
limitation  in  the  case  of  a  distribution 
of  a  previously  contributed  interest  in 
an  entity.  This  limitation  is  intended  to 
prevent  a  partner  fi-om  avoiding  section 
737  by  contributing  an  interest  in  an 
entity  to  the  partnership  and  having  the 
partnership  contribute  property  to  that 
entity,  followed  by  a  distribution  of  an 
interest  in  the  entity  to  the  contributing 
partner  under  the  previously 
contributed  property  exception.  This 
limitation  does  not  apply  to  the  extent 
that  the  property  contributed  by  ihe 
partnership  to  the  entity  was 
contributed  by  the  same  partner  that' 
contributed  the  interest  in  the  entity 
because,  in  that  case,  the  distributee 
partner  is  receiving  only  a  distribution 
of  property  that  it  previously 
contributed  to  the  partnership. 

The  proposed  regulations  also  provide 
that  any  property  received  by  the 
partnership  in  exchange  for  previously 
contributed  property  is  treated  as 
previously  contributed  property  to  the 
extent  such  property  is  treated  as 
.section  704(c)  property  with  regard  to 
the  contributing  partner  under  §  1.704- 
3(a)(8).  This  provision  is  consistent  with 
the  general  treatment  of  nonrecognition 
transactions  involving  section  704(c) 
property  under  §  1.704-3(a)(8). 

Basis  Adjustments 

The  contributing  partner's  basis  in  the 
partnership  interest  is  increased  bv  the 
amount  of  gain  recognized  by  the 
partner.  This  increase  is  taken  into 
account  in  determining  a  partner's  basis 
in  property  received  by  that  partner,  but 
is  not  taken  into  account  in  determining 
the  amount  of  gain  recognized  by  the 
partner  under  section  737  or  the  amount 
of  gain  recognized  under  section  731  on 
any  distribution  of  money  in  the  sane 
distribution  as  the  distribution  of 
property  subject  to  section  737. 

Tne  partnership's  basis  in  property 
contributed  by  the  partner  is  also 
increased  by  the  gain  recognized  by  the 
partner.  The  basis  increase  is  limited  to 
built-in  gain  property  held  by  the 
partnership  after  the  distribution  with 
the  same  character  as  the  character  of 
the  gain  recognized  bv'  the  contributing 
partner  under  section  737.  No  basis 
increase  is  allocated  to  any  previously 
contributed  property  that  is  part  of  Ihe 
distribution  to  which  section  737 
applied.  This  previously  contnbuled 
property  is  not  taken  into  account  in 
determining  the  amount  of  net 
precontrihution  gain  and  therefore  it  is 
not  appropriate  to  increase  the  basis  of 
that  property  There  is  also  no  basis 
increase  to  any  property  distributed  to 
another  partner  in  a  related  distribiirfon 
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increase  is  allocated  to 
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^  rule  preserves  the  effect  of 
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Proposed  effective  Date 

These  n  gulations  are  proposed  to 
apply  to  d  stributions  of  property  by  a 
partnershi  3  to  a  partner  on  or  after 
January  9,11995. 


alyses 

determined  that  this  notice 
rulemaking  is  not  a 
regulator)'  action  as  defined 
le  Order  12866.  Therefore,  a 
assessment  is  not  required.  It 
determined  that  section 
the  Administrative  Procedure 
.  chapter  5)  and  the 
Flexibility  Act  (5  U.S.C. 
do  not  apply  to  these 
and,  therefore,  a  Regulatory- 
Analysis  is  not  required. 
10  section  7805(f)  of  the 
R  jvenue  Code,  this  notice  of 
rulemaking  will  be  submitted 
Chi  jf  Counsel  for  Advocacy  of  the 
Business  Administration  for 
on  its  impact  on  small 


comment 
business. 

Comment ;  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  a  5  final  regulations, 
consideraiion  will  be  given  to  any 
written  c(  mments  (a  signed  original  and 


JMI 


eight  (8)  copies)  that  are  timely 
submitted  to  the  IRS.  All  comments  will 
be  available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  June  19.  1995.  at  10  a.m.  in  the 
auditorium  of  the  Internal  Revenue 
Building.  Because  of  access  restrictions, 
visitors  will  not  be  admitted  beyond  the 
Internal  Revenue  Building  lobby  more 
than  15  minutes  before  the  hearing 
starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  by  April  10.  1995  and 
submit  an  outline  of  the  topics  to  be 
discussed  and  the  time  to  be  devoted  to 
each  topic  (signed  original  and  eight  (8) 
copies),  by  May  22.  1995. 

A  period  of  10  minutes  will  be 
allotted  for  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

Several  persons  from  the  Office  of 
Chief  Counsel  and  the  Treasury 
Department  participated  in  the 
development  of  these  regulations. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  the 
following  citation: 

Authority:  26  U.S.C.  7805  *  *  ' 
Section  1.704-4  also  issued  under  26 
U.S.C.  704(r)  •  *  * 

Par.  2.  Section  1.704-4  is  added  to 
read  as  follows: 

§  1 .704-^    Distribution  of  contributed 
property. 

(a)  Determination  of  gain — (1)  In 
general.  A  partner  that  contributes 
section  704(c)  property  to  a  partnership 
must  recognize  gain  or  loss  under 
section  704(c)(1)(B)  and  this  section  on 
the  distribution  of  such  property  to 
another  partner  within  five  years  of  its 
contribution  to  the  partnership,  in  an 
amount  equal  to  the  gain  or  loss  that 
would  have  been  allocated  to  such 
partner  under  section  704(c)(1)(A)  and 


§1.704-3  if  the  distributed  property  had 
been  sold  by  the  partnership  to  the 
distributee  partner  for  its  fair  market 
value  at  the  time  of  the  distribution.  See 
§  1.704-3(a)(3)(i)  for  a  definition  of 
section  704(c)  property. 

(2)  Transactions  to  which  section 
704(c)(lHB)  applies.  Section  704((.)(1)(B) 
and  this  section  apply  only  to  a 
distribution  that  is  properly 
characterized  as  a  distribution  to  a 
partner  acting  in  the  capacity  of  a 
partner  within  the  meaning  of  section 
731  and  section  737.  Section 
704(c)(1)(B)  and  this'section  do  not 
applv  to  a  transaction  or  distribution 
that  is  subject  to  provisions  other  than 
section  731(a)  or  section  737  (for 
example,  a  transaction  or  distribution 
subject  to  sections  707(a).  736(a),  or 
751(b)). 

(3)  Fair  market  value  of  property.  The 
fair  market  value  of  the  distributed 
section  704(c)  property  is  the  price  at 
which  the  property  would  change  hands 
between  a  willing  buyer  and  a  willing 
seller  at  the  time  of  the  distribution, 
neither  being  under  any  compulsion  to 
buy  or  sell  and  both  having  reasonable 
knowledge  of  the  relevant  facts.  The  fair 
market  value  that  a  partnership  assigns 
to  distributed  section  704(c)  property 
will  be  regarded  as  correct,  provided 
that  the  value  is  reasonably  agreed  to 
among  the  partners  in  an  arm's-length 
negotiation  and  the  partners  have 
sufficiently  adverse  interests. 

(4)  Determination  of  five-year 
period — (i)  General  rule.  The  five-year 
period  specified  in  paragraph  (a)(i)  of 
this  section  begins  on  and  includes  the 
date  of  contribution. 

(ii)  Section  708(b)(ll(B)  terminations. 
A  termination  of  the  partnership  under 
section  708(b)(1)(B)  begins  a  new  five- 
year  period  for  each  partner  with 
respect  to  the  built-in  gain  and  built-in 
loss  property  that  the  partner  is  deemed 
to  recontribute  to  a  new  partnership 
following  the  termination,  but  only  to 
the  extent  that  the  pre-termination  built- 
in  gain  or  loss,  if  any,  on  such  property 
was  not  already  required  to  be  allocated 
to  the  original  contributor  under  section 
704(c)(1)(A)  and  §  1.704-3.  See  §  1.704- 
3(a)(3)(ii)  for  the  definitions  of  built-in 
gain  and  built-in  loss  on  section  704(c) 
property. 

(5)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (a). 
Unless  otherwise  specified,  partnership 
income  equals  partnership  expenses 
(other  than  depreciation  deductions  for 
contributed  property)  for  each  year  of 
the  partnership,  the  fair  market  value  of 
partnership  property  does  not  change, 
all  distributions  by  the  partnership  are 
subject  to  section  704(c)(1)(B),  and  all 
partners  are  unrelated. 


Example  1.  Recognition  of  gain,  (i)  On 
January  1, 1995,  A,  B,  and  C  form  partnership 
ABC  as  equal  partners.  A  contributes  SlO.OOO 
cash  and  Property  A,  nondepreciable  real 
property  with  a  feir  market  value  of  $10,000 
and  an  adjusted  tax  basis  of  S4,000.  Thus, 
the.'-e  is  a  built-in  gain  of  S6.000  on  Property 
A  at  the  time  of  contribution.  B  contributes 
510,000  cash  and  Property  B,  nondepreciable 
real  property  with  a  fair  market  value  and 
adjusted  tax  basis  of  $10,000.  C  contributes 
S20.000  cash. 

(ii)  On  December  31. 1998,  Property  A  and 
Property  B  are  distributed  to  C  in  complete 
liquidation  of  Cs  interest  in  the  partnership. 

(iii)  A  would  have  recognized  S6,000  of 
gain  under  section  704(c)(1)(A)  and  §1.704- 
3  on  the  sale  of  Property  A  at  the  time  of  the 
distribution  (SlO,o6o  fair  market  value  less 
S4.000  adjusted  tax  basis).  As  a  result,  A 
must  recognize  S6,000  of  gain  on  the 
distribution  of  Property  A  to  C.  B  would  not 
have  recognized  any  gain  or  loss  under 
section  704(c)(1)(A)  and  §  1.704-3  on  the  sale 
of  Property  B  at  the  time  of  distribution 
because  Property  B  was  not  section  704(c) 
property.  As  a  result,  B  does  not  recognize 
any  gain  or  loss  on  the  distribution  of 
Property  B. 

Example  2.  Effect  of  post-contribution 
depreciation  deductions,  (i)  On  January  1, 
1995,  A.  B.  and  C  form  partnership  ABC  as 
equal  partners.  A  contributes  Property  A. 
depreciable  property  with  a  fair  market  value 
of  S30.000  and  an  adjusted  tax  basis  of 
$20,000.  Therefore,  there  is  a  built-in  gain  of 
SlO.OOO  on  Property  A.  B  and  C  each 
contribute  S30.000  cash.  ABC  uses  the 
traditional  method  of  maldng  section  704(c) 
allocations  described  in  §  1.704-3(b)  w;th 
respect  to  Property  A. 

(ii)  Property  A  is  depreciated  using  the 
straight-line  method  over  its  remaining  10- 
year  recovery  period.  The  partnership  has 
book  depreciation  of  S3. 000  per  vear  (10 
percent  of  the  S30.000  book  basis),  and  each 
partner  is  allocated  $1 .000  of  book 
depreciation  per  year  (one-third  of  the  total 
annual  book  depreciation  of  S3,000).  The 
partnership  has  a  tax  depreciation  deduttion 
of  52,000  per  year  (10  percent  of  the  S20,000 
tax  basis  in  Property  A).  This  S2.000  tax 
depreciation  deduction  is  allocated  equally 
between  B  and  C,  the  noiicontributing 
partners  with  respect  to  Property  A. 

(iii)  At  the  end  of  the  third  year,  the  t)ook 
value  of  Property  A  is  521,000  ($3O.00O 
initial  book  value  less  59,000  aggregate  book 
depreciation)  and  the  adjusted  tax  twsis  is 
S14,000  (S20.000  initial  tax  besis  less  S6.000 
aggregate  tax  depreciation).  As  remaining 
section  704(c)(1)(A)  built-in  gain  with  respect 
to  Property  A  is  S7.000  (521,000  book  value 
less  S14,o6o  adjusted  tax  basis). 

(iv)  On  December  31,  1998,  Property  A  is 
distributed  to  B  in  complete  liquidation  of 
B's  interest  in  the  partnership.  If  Property  A 
had  been  sold  for  its  fair  market  value  at  the 
time  of  the  distribution,  A  would  have 
recognized  S7,000  of  gain  under  section 
704(c)(1)(A)  and  §  1.704-3(b).  Therefore.  A 
recognizes  57,000  of  gain  on  the  distribution 
of  Property  A  to  B. 

Example  3.  Effect  of  remedial  method,  (i) 
On  January  1, 1995,  A,  B,  and  C  form 
partnership  ABC  as  equal  partners.  A 


contributes  Property  Al.  nondepreciable  real 
property  with  a  fair  market  value  of  SlO.OOO 
and  an  adjusted  tax  basis  of  SS.OOO,  and 
Property  A2,  nondepreciable  real  prop»^rty 
with  a  fair  market  value  and  adjusted  tax 
basis  of  SlO.OOa  B  and  C  each  contribute 
520,000  cash.  ABC  uses  the  remedial  method 
of  making  section  704(c)  allocations 
described  in  §  1.704-3(d)  with  respect  to 
Property  Al. 

(ii)  On  December  31, 1998,  when  the  fair 
market  value  of  Property  Al  has  decreased  to 
S7.tX)0,  Property  Al  is  distributed  to  C  in 
partial  liquidation  of  C's  interest  in  the 
partnership.  If  Property  Al  had  been  sold  by 
the  partnership  at  the  time  of  the 
distribution,  ABC  would  have  recogni2ed  the 
S2.000  of  remaining  built-in  gain  under 
section  704(c)(1)(A)  on  the  sale  (fair  market 
value  of  S7.000  less  55,000  adjusted  tax 
basis).  All  of  this  gain  would  have  been 
allocated  to  A.  ABC  would  also  have 
recognized  a  book  loss  of  53,000  (SlO.OOO 
original  book  value  less  57.000  current  fair 
market  value  of  the  propertv)  Book  loss  in 
the  amount  of  52,000  would  have  been 
allocated  equally  between  B  and  C.  Undf^r  the 
remedial  method,  $2,000  of  tax  loss  would 
also  have  been  allocated  equally  to  B  and  C 
to  match  their  share  of  the  txx)k  loss.  As  a 
result.  $2,000  of  gain  would  also  have  been 
allocated  to  A  as  an  offeetting  remedial 
allocation.  A  would  have  recognized  $4,000 
of  total  gein  under  section  704(c)(lKA)  on  the 
sale  of  Property  .M  (52,000  of  section  "e4(c) 
recognized  gain  plus  52,000  remedial  gain). 
Therefore,  A  recognizes  54.000  of  gain  on  the 
distribution  of  Property-  Al  to  C  under  this 
section. 

(b)  Character  of  gain  or  loss — (I) 
General  rule.  Gain  or  loss  recognized  by 
the  contributing  partner  uiul«r  section 
704(c)(1)(B)  and  this  section  has  the 
same  character  as  the  gain  or  loss  that 
would  have  resulted  if  the  distributed 
property  had  been  sold  by  the 
partnership  to  the  distributee  partner  at 
the  time  of  tbe  distribution. 

(2)  Example.  The  followiDg  example 
iljustiates  the  rule  of  this  paragraph  (b). 
Unless  otherwise  specified,  partnership 
income  equals  partnership  expens«*s 
(other  than  depreciation  deductions  for 
contributed  property)  for  each  year  of 
the  partnership,  the  fair  market  value  of 
partnership  property  does  not  change, 
all  distributions  by  the  partnership  are 
subject  to  section  704(t)(l)(B).  and  all 
partners  are  unrelated. 

E.xample.  Character  of  gain,  (i)  On  January 
1,  1995,  A  and  B  form  partnership  A B.  A 
contributes  SlO.OOO  .nnd  Property'  A, 
nondepreciable  real  property  with  a  feir 
market  value  of  510.000  and  an  adjusted  tan 
basis  of  $4,000,  in  exchange  for  a  25  perr  ent 
interest  in  partnership  capital  and  pmtits.  B 
contributes  $60,000  cash  for  a  75  percent 
interest  in  partnership  capital  and  profits. 

(ii)On  December  31,  1998,  Propertj'  A  is 
distributed  to  B  in  partial  liquidation  of  B's 
interest  in  the  partnenfaip.  Property  .^  is 
uwd  in  a  trade  or  business  of  B. 

(iii)  A  would  have  recognized  56,000  of 
gain  imder  section  704(c)(1)(A)  on  a  sale  of 


Property  A  at  the  time  of  the  distribution  (the 
difference  between  the  fair  market  value 
(510.000)  and  the  adjusted  tax  basis  ($4 .000) 
of  the  property  at  that  time).  Because 
Property  A  is  not  a  capital  asset  in  the  bands 
of  Partner  B  and  B  holds  more  than  50 
percent  of  partnership  capitaJ  and  profits,  the 
character  of  the  gain  on  a  sale  of  Property  A 
to  B  would  have  been  ordinary  incotce  ondt-r 
section  707(b;(2).  Therefew*,  the  character  of 
the  gain  to  A  on  the  distribution  of  Property 
A  to  B  is  ordinary  income. 

(c)  Exceptions — (1)  Property 
contributed  on  or  before  October  3, 
1989.  Section  704(c)(l){BJ  and  this 
section  do  not  apply  to  property 
contributed  to  the  {jartnership  on  or 
before  October  3,  1989. 

(2)  Certain  complete  liquidations. 
Section  704(c)(1)(B)  and  this  section  do 
not  apply  to  a  distribution  of  an  interest 
in  section  704(c)  property  to  a  partner 
other  than  the  contributing  partner  in  a 
complete  liquidation  of  the  partnership 
if — 

(i)  The  contributing  partner  receives 
an  interest  in  the  contributed  section 
704(c)  property:  and 

(ii)  Tne  built-in  gain  or  loss  in  the 
interest  distributed  to  the  contributing 
partner,  determined  immediately  after 
the  distribution,  is  equal  to  or  greater 
than  the  built-in  gain  or  loss  on  the 
property  that  w  ould  have  been  allocated 
to  the  contributing  partner  without 
regard  to  this  paragraph  (c)(2). 

(3)  Section  708lbl(lllBI  termination. 
Sectum  704(c)(1)(B)  and  this  section  do 
not  apply  to  a  deemed  distribution  of 
prop«>rt y  caused  by  a  termination  of  tbe 
partnership  under  section  708(b)(l)fB). 
Sco  paragraph  {d)(4){iii)  of  this  section 
for  a  special  rule  regarding  a  new  Hve- 
y('<ir  period  for  certain  property  decmi^d 
ciiiitributed  to  a  new  partnership 
foDov.ing  a  termination  of  the 
part;ie:ship  under  section  708(b)(1)(B). 
Si-  also  §  1 .737-2(a)  for  a  similar  rule 
in  tht  contpxt  of  section  737. 

(4)  Example.  The  following  example 
illu.sTrHtes  the  rule  of  paragraph  (c)(2)  of 
this  bet  tion.  Unless  otherwise  specified, 
partn«  rship  income  equals  pa.rtnership 
exp^Mises  (other  than  depreciation 
di'uuctions  for  contributed  property)  for 
each  year  of  the  partnership,  the  fair 
market  \  aiue  of  partnership  property 
does  not  change,  al!  distributions  by  the 
partnership  are  subject  to  section 
704(cjil){B).  and  all  partners  are 
unrelated. 

Example.  Cuinplete  liquidation,  (i)  On 
)an;iary  1.  1995,  A  and  B  form  pannerstup 
.\R.  as  equal  partners.  A  contributes  Propt?rty 
A.  r.(»ndepretiable  real  property  with  a  fair 
market  value  and  adjusted  tax  basis  of 
S20.000.  B  contributes  Property  B. 
nonifepreriable  real  propertv  vrith  a  fair 
market  value  of  520.000  and  an  adjusted  t;«n 
basis  of  SlO.OOO.  Property  B  therefore  has  u 
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built-in  gain  o  $10,000  at  the  time  of 
contribution. 

(ii)  On  Deceuber  31. 1998.  the  partnership 
completely  liq  uidates  when  the  fair  market 
value  of  Prope  rty  A  has  not  changed,  but  the 
fair  market  va  ue  of  Property  B  has  increased 
to  S40.000. 

(iii)  In  the  liquidation.  A  receives  Property 
A  and  a  25  pel  cent  interest  in  Property  B. 
This  interest  i  i  Property  B  has  a  fair  market 
value  of  $10.0  X)  to  A.  reflecting  the  fact  that 
A  was  entitlec  to  50  percent  of  the  520.000 
post-contribution  appreciation  in  Property  B. 
The  partnersh  p  distributes  to  B  a  75  percent 
interest  in  Pro  perty  B  with  a  fair  market 
value  of  $30,0  30.  B's  basis  in  this  portion  of 
Property  B  is  :  10.000  under  section  732(b). 
As  a  result,  B  las  a  built-in  gain  of  $20,000 
in  this  portior  of  Property  B  inunediately 
after  the  distri  bution  (S30.000  fair  market 
value  less  $10  000  adjusted  tax  basis).  This 
built-in  gain  ii  ( greater  than  the  $10,000  of 
built-in  gain  i  i  Property  B  at  the  time  of 
contribution  t )  the  partnership.  B  therefore 
does  not  recoj  nize  any  gain  on  the 
distribution  o  a  portion  of  Property  B  to  A 
under  this  sec  lion. 

i^)  Specici  rules— [1)  Nonrecognition 
transactions  Property  received  by  the 
partnership  n  exchange  for  section 
704(c)  prop«  rty  in  a  nonrecognition 
transaction  :  s  treated  as  the  section 
704(c)  prop<  rty  for  purposes  of  section 
704(c)(1)(B)  and  this  section  to  the 
extent  that  t  le  property  received  is 
treated  as  se  ::tion  704(c)  property  under 
§  1.704-3(a)  8).  See  §  1.737-2(d)(3)  for  a 
similar  rule  in  the  context  of  section 

737. 

(2)  Trans)  irs  of  a  partnership  interest. 
The  transfer  Be  of  all  or  a  portion  of  the 
partnership  interest  of  a  contributing 
partner  is  tr  jated  as  the  contributing 
partner  for  j  lurposes  of  section 
704(c)(1)(B)  and  this  section  to  the 
extent  of  th<  share  of  built-in  gain  or 
loss  allocatf  d  to  the  transferee  partner. 
See  §  1.704-  3(a)(7). 

(3)  Distrit  utions  of  like-kind  property. 
If  section  7(  4(c)  property  is  distributed 
to  a  partner  other  than  the  contributing 
partner  and  like-kind  property  (within 
the  meaninj ,  of  section  1031)  is 
distributed  o  the  contributing  partner 
no  later  tha:  i  the  earlier  of  (i)  180  days 
following  tl  e  date  of  the  distribution  to. 
the  non-cor  tributing  partner,  or  (ii)  the 
due  date  (d(  stermined  with  regard  to 
extensions)  of  the  contributing  partner's 
income  tax  return  for  the  taxable  year  of 
the  distribu  lion  to  the  noncontributing 
partner,  the  amount  of  gain  or  loss,  if 
emy.  that  th  ;  contributing  partner  would 
otherwise  h  ave  recognized  under 
section  704  c)(l)(B)  and  this  section  is 
reduced  by  the  amount  of  built-in  gain 
or  loss  in  th  e  distributed  like-kind 
property  in  the  hands  of  the 
contributin  ;  partner  immediately  after 
the  distribt  lion.  The  contributing 
partner's  bs  sis  in  the  distributed  like- 
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kind  property  is  determined  as  if  the 
like-land  property  were  distributed  in 
an  unrelated  distribution  prior  to  the 
distribution  of  any  other  property 
distributed  as  part  of  the  same  plan  or 
arrangement  and  is  determined  without 
regard  to  the  increase  in  the 
contributing  partner's  adjusted  tax  basis 
in  the  partnership  interest  imder  section 
704(c)(1)(B)  and  this  section. 

(4)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph 
(d).  Unless  otherwise  specified, 
partnership  income  equals  partnership 
expenses  (other  than  depreciation 
deductions  for  contributed  property)  for 
each  year  of  the  partnership,  the  fair 
market  value  of  partnership  property 
does  not  change,  all  distributions  by  the 
partnership  are  subject  to  section 
704(c)(1)(B),  and  all  partners  are 
unrelated. 

Example.  Distribution  of  like-kind 
property,  (i)  On  January  1. 1995.  A.  B.  and 
C  form  partnership  ABC  as  equal  partners.  A 
contributes  Property  A,  nondepreciable  real 
property  with  a  fair  market  value  of  $20,000 
and  an  adjusted  tax  basis  of  $10,000.  B  and 
C  each  contribute  520,000  cash.  The 
partnership  subsequently  buys  Property  X, 
nondepreciable  real  property  of  a  like-kind  to 
Property  A  with  a  fair  market  value  and 
adjusted  tax  basis  of  $8,000.  The  fair  market 
value  of  Property  X  subsequently  increases  to 
$10,000. 

(ii)  On  December  31, 1998,  Property  A  is 
distributed  to  B  in  partial  liquidation  of  Bs 
interest  in  the  partnership.  At  the  same  time, 
Property  X  is  distributed  to  A  in  partial 
liquidation  of  A's  interest  in  the  partnership. 
A's  basis  in  Property  X  is  $8,000  under 
section  732(a)(1).  A  therefore  has  $2,000  of 
built-in  gain  in  Property  X  (510,000  fair 
market  value  less  58,000  adjusted  tax  basis). 

(iii)  A  would  generally  recognize  510,000 
of  gain  under  section  704(c)(l)(B]  on  the 
distribution  of  Property  A,  the  difference 
between  the  fair  market  value  (520,000)  of    • 
the  property  and  its  adjusted  tax  basis 
($10,000).  This  gain  is  reduced,  however,  by 
the  amount  of  the  built-in  gain  of  Property  X 
in  the  hands  of  A.  As  a  result,  A  recognizes 
only  $8,000  of  gain  on  the  distribution  of 
Property  A  to  B  under  section  704(c)(1)(B) 
and  this  section. 

(e)  Basis  adjustments — (1) 
Contributing  partner's  basis  in  the 
partnership  interest.  The  basis  of  the 
contributing  partner's  interest  in  the 
partnership  is  increased  by  the  amount 
of  the  gain,  or  decreased  by  the  amount 
of  the  loss,  recognized  by  the  partner 
under  section  704(c)(1)(B)  and  this 
section.  This  increase  or  decrease  is 
taken  into  account  in  determining  (i)  the 
contributing  partner's  adjusted  tax  basis 
under  section  732  for  any  property 
distributed  to  the  partner  in  a 
distribution  that  is  part  of  the  same  plan 
or  arrangement  as  the  distribution  of  the 
contributed  property,  other  than  like- 


kind  property  described  in  paragraph 
(d)(3)  of  this  section  (pertaining  to  the 
special  rule  for  distributions  of  like-kind 
property),  and  (ii)  the  amount  of  the 
gain  recognized  by  the  contributing 
partner  imder  section  731  or  section  . 
737.  if  any,  on  a  distribution  of  money 
or  property  to  the  contributing  partner 
that  is  part  of  the  same  plan  or 
arrangement  as  the  distribution  of  the 
contributed  property.  For  a 
determination  of  basis  in  a  distribution 
subject  to  section  737.  see  §  1.737-3(a). 

(2)  Partnership's  basis  in  partnership 
property.  The  partnership's  adjusted  tax 
basis  in  the  distributed  section  704(c) 
property  is  increased  or  decreased 
immediately  before  the  distribution  by 
the  amount  of  gain  or  loss  recognized  by 
the  contributing  partner  under  section 
704(c)(1)(B)  and  this  section.  Any 
increase  or  decrease  in  basis  is  therefore 
taken  into  account  in  determining  the 
distributee  partner's  adjusted  tax  basis 
in  the  distributed  property  under 
section  732.  For  a  determination  of  basis 
in  a  distribution  subject  to  section  737, 
see§1.737-3(b). 

(3)  Section  754  adjustments.  The  basis 
adjustment  to  partnership  property 
made  pursuant  to  paragraph  (e)(2)  of 
this  section  is  not  elective  and  must  be 
made  regardless  of  whether  the 
partnership  has  an  election  in  effect 
under  section  754.  Any  adjustments  to 
the  bases  of  partnership  property 
(including  the  distributed  section  704(c) 
property)  under  section  734(b)  pursuant 
to  a  section  754  election  must  be  made 
after  (and  must  take  into  accftunt)  the 
adjustments  to  basis  made  imder 
paragraph  (e)(2)  of  this  section.  See 

§  1.737-3(c)(4}  for  a  similar  rule  in  the 
context  of  section  737. 

(4)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph  (e). 
Unless  otherwise  specified,  partnership 
income  equals  partnership  expenses 
(other  than  depreciation  deductions  for 
contributed  property)  for  each  year  of 
the  partnership,  the  fair  market  value  of 
partnership  property  does  not  change, 
all  distributions  by  the  partnership  are 
subject  to  section  704(c)(1)(B).  and  all 
partners  are  unrelated. 

Example.  Basis  adjustment,  (i)  On  January 
1, 1995.  A.  B.  and  C  form  partnership  ABC 
as  equal  partners.  A  contributes  510,000  cash 
and  Property  A,  nondepreciable  real  property 
with  a  fair  market  value  of  SIO.OOO  and  an 
adjusted  tax  basis  of  $4,000.  B  and  C  each 
contribute  520.000  cash. 

(ii)  On  December  31, 1998,  Property  A  is 
distributed  to  B  in  partial  liquidation  of  B's 
interest  in  the  partnership. 

(iii)  Under  paragraph  (a)  of  this  section,  A 
recognizes  56,000  of  gain  on  the  distribution 
of  Property  A  because  that  is  the  amount  of 
gain  that  would  have  been  allocated  to  A 
under  section  704(c)(1)(A)  and  §  1.704-3  on 


a  sale  of  Property  A  for  its  fair  market  value 
at  the  time  of  the  distribution  (fair  market 
value  of  Property  A  (510,000)  less  its 
adjusted  tax  basis  at  the  time  of  distribution 
($4,000)).  The  adjusted  tax  basis  of  A's 
partnership  interest  is  increased  from 
$14,000  to  $20,000  to  reflect  this  gain.  The 
partnership's  adjusted  tax  basis  in  Property  A 
is  increased  from  $4,000  to  $10,000 
immediately  prior  to  its  distribution  to  B.  B's 
adjusted  tax  basis  in  Property  A  is  therefore 
$10,000  under  section  732(a)(1). 

(f)  Anti-abuse  rule — (1)  In  general. 
The  rules  of  section  704(c)(1)(B)  and 
this  section  must  be  applied  in  a 
manner  consistent  with  the  purpose  of 
section  704(c)(1)(B).  Accordingly,  if  a 
principal  purpose  of  a  transaction  is  to 
achieve  a  tax  result  that  is  inconsistent 
with  the  purpose  of  section  704(c)(1)(B), 
the  Commissioner  can  recast  the 
transaction  for  federal  tax  purposes  as 
appropriate  to  achieve  tax  results  that 
are  consistent  with  the  purpose  of 
section  704(c)(1)(B)  and  this  section. 
Whether  a  tax  result  is  inconsistent  with 
the  purpose  of  section  704(c)(1)(B)  and 
this  section  must  be  determined  based 
on  all  the  facts  and  circumstances.  See 
§  1.737-4  for  an  anti-abuse  rule  and 
examples  in  the  context  of  section  737. 

(2)  Examples.  The  following  examples 
illustrate  the  anti-abuse  rule  of  this 
paragraph  (f).  The  examples  set  forth 
below  do  not  delineate  the  boundaries 
of  either  permissible  or  impermissible 
types  of  transactions.  Further,  the 
addition  of  any  facts  or  circumstances 
that  are  not  specifically  set  forth  in  an 
example  (or  the  deletion  of  any  facts  or 
circumstances)  may  aher  the  outcome  of 
the  transaction  described  in  the 
example.  Unless  otherwise  specified, 
partnership  income  equals  partnership 
expenses  (other  than  depreciation 
deductions  for  contributed  property)  for 
each  year  of  the  partnership,  the  fair 
market  value  of  partnership  property 
does  not  change,  all  distributions  by  the 
partnership  are  subject  to  section 
704(c)(1)(B),  and  all  partners  are 
unrelated. 

Example  1.  Distribution  in  substance  made 
within  five-year  period;  results  inconsistent 
with  the  purpose  of  section  ?04(c)(l)lB).  (i) 
On  January  1, 1995,  A,  B,  and  C  form 
partnership  ABC  as  equal  partners.  A 
contributes  Property  A,  nondepreciable  real 
property  with  a  fair  market  value  of  $10,000 
and  an  adjusted  tax  basis  of  $1,000.  B  and  C 
each  contribute%$10,000  cash. 

(ii)  On  December  31, 1998,  the  partners 
tentatively  agree  to  distribute  Property  A  to 
B  in  complete  liquidation  of  B's  interest  in 
the  partnership.  If  Property  A  were 
distributed  at  that  time,  A  would  recognize 
$9,000  of  gain  under  section  704(c)(1)(B),  the 
difference  between  the  $10,000  fair  market 
value  and  the  $1,000  adjusted  tax  basis  of 
Property  A,  because  Property  A  was 
contributed  to  the  partnership  less  than  five 


years  before  December  31,  1998.  On 
becoming  aware  of  this  potential  gain 
recognition,  and  with  a  principal  purpose  of 
avoiding  such  gain,  the  partners  amend  the 
partnership  agreement  on  December  31, 
1998,  and  take  any  other  steps  necessary  to 
provide  that  substantially  all  of  the  economic 
risks  and  benefits  of  Property  A  are  allocated 
to  B  as  of  December  31, 1998,  and  that 
substantially  all  of  the  economic  risks  and 
benefits  of  all  other  partnership  property  are 
allocated  to  A  and  C.  The  partnership  holds 
Property  A  until  January  5.  2000.  at  which 
time  it  is  distributed  to  B  in  complete 
liquidation  of  B's  interest  in  the  partnership. 

(iii)  The  distribution  of  Property  A 
occurred  more  than  five  years  after  the 
contribution  of  the  property  to  the 
partnership.  The  steps  taken  by  the 
partnership  on  December  31, 1998,  however, 
are  the  functional  equivalent  of  an  actual 
distribution  of  Property  A  to  B  in  complete 
liquidation  of  B's  interest  in  the  partnership 
as  of  that  date.  Section  704(c)(1)(B)  requires 
recognition  of  gain  when  contributed  section 
704(c)  property  is  in  substance  distributed  to 
another  partner  within  five  years  of  its 
contribution  to  the  partnersJiip.  Allowing  a 
contributing  partner  to  avoid  section 
704(c)(1)(B)  through  arrangements  such  as 
those  in  this  Example  l  that  have  the  effect 
of  a  distribution  of  property  within  five  years 
of  the  date  of  its  contribution  to  the 
partnership  would  effectively  undermine  the 
purpose  of  section  704(c)(1)(B)  and  this 
section.  As  a  result,  the  steps  taken  by  the 
partnership  on  December  31. 1998.  are 
treated  as  causing  a  distribution  of  Property 
A  to  B  for  purposes  of  section  704(c)(1)(B)  on 
that  date,  and  A  recognizes  gain  of  59.000 
under  section  704(c)(1)(B)  and  this  section  at 
that  time. 

(iv)  Alternatively,  if  on  becoming  aware  of 
the  potential  gain  recognition  to  A  on  a 
distribution  of  Property  A  on  December  31, 
1998,  the  partners  had  instead  agreed  that  B 
would  continue  as  a  partner  with  no  changes 
to  the  partnership  agreement  or  to  B's 
economic  interest  in  partnership  opterations, 
the  distribution  of  Property  A  to  B  on  January 
5,  20OO,  would  not  have  been  inconsistent 
with  the  purpose  of  section  704(c)(1)(B)  and 
this  section.  In  that  situation.  Property  A 
would  not  have  been  distributed  until  after 
the  expiration  of  the  five-year  period 
specified  in  section  704(c)(1)(B)  and  this 
section.  Deferring  the  distribution  of  Property 
A  until  the  end  of  the  five-year  period  for  a 
principal  purpose  of  avoiding  the  recognition 
of  gain  under  section  704(c)(1)(B)  and  this 
section  is  not  inconsistent  with  the  pur{X)se 
of  section  704(c)(1)(B).  Therefore,  A  would 
not  have  recognized  gain  on  the  distribution 
of  Property  A  in  that  case. 

Example  2.  Suspension  of  five-year  period 
in  manner  consistent  with  the  purpose  of 
section  704lc)(l)(B).  (i)  A,  B,  and  C  form 
partnership  ABC  on  January  1, 1995,  to 
conduct  bona  fide  business  activities.  A 
contributes  Property  A,  nondepreciable  real 
property  with  a  fair  market  value  of  $10,000 
and  an  adjusted  tax  basis  of  SI  .000.  in 
exchange  for  a  49.5  percent  interest  in 
partnership  capital  and  profits.  B  contributes 
SIO.OOO  in  cash  for  a  49.5  percent  interest  in 
partnership  capital  and  profits.  C  contributes 


cash  for  a  1  percent  interest  in  partnership, 
capital  and  profits.  A  and  B  are  wholly 
owned  subsidiaries  of  the  same  affiliated 
group  and  continue  to  control  the 
management  of  Property  A  by  virtue  of  their 
controlling  interests  in  the  partnership.  The 
partnership  is  formed  pursuant  to  a  plan  a 
principal  purpose  of  which  is  to  minimize 
the  period  of  time  that  A  would  have  to 
remain  a  partner  with  a  potential  acquiror  of 
Property  A. 

(ii)  On  December  31.  1997.  D  is  admitted 
as  a  partner  to  the  partnership  in  exchange 
for  $10,000  cash. 

(iii)  On  January  5,  2000.  Property  A  is 
distributed  to  D  in  complete  liquidation  of 
D's  interest  in  the  partnership. 

(iv)  The  distribution  of  Property  A  to  D 
occurred  more  than  five  years  after  the 
contribution  of  the  property  to  the 
partnership.  On  these  facts,  however,  a 
principal  purpose  of  the  transaction  was  to 
minimize  the  period  of  time  that  A  would 
have  to  remain  partners  with  a  potential 
acquiror  of  Property  A.  and  treating  the  five- 
year  period  of  section  704(c)(1)(B)  as  rjnning 
during  a  time  when  Property  A  was  still 
effectively  owned  through  the  partnership  by 
members  of  the  contributing  affiliated  group 
of  which  A  is  a  member  is  inconsistent  with 
the  purpose  of  section  704(c)(1)(B).  Prior  to 
the  admission  of  D  as  a  partner,  the  pooling 
of  assets  between  A  and  B.  on  the  one  hand, 
and  C,  on  the  other  hand,  although  sufficient 
to  constitute  ABC  as  a  valid  partnership  for 
federal  income  tax  purposes,  is  not  a 
sufficient  pooling  of  assets  for  purposes  of 
running  the  five-year  p>eriod  with  resfject  to 
the  distribution  of  Property  A  to  D.  Allowing 
a  contributing  partner  to  avoid  section 
704(c)(1)(B)  through  arrangements  such  as 
those  in  this  Example  2  would  have  the  effect 
of  substantially  nullifying  the  five-year 
requirement  of  section  704(c)(1)(B)  and  this 
section  and  elevating  the  form  of  the 
transaction  over  its  substance.  As  a  result, 
with  respect  to  the  distribution  of  Property  A 
to  D,  the  five-year  period  of  section 
704(c)(1)(B)  is'  tolled  until  the  admission  of 
D  as  a  partner  on  December  31. 1997. 
Therefore,  the  distribution  of  Property  A 
occurred  before  the  end  of  the  five-year 
period  of  section  704(c)(1)(B).  and  A 
recognizes  gain  of  59,000  under  section 
704(c)(1)(B)  on  the  distribution. 

(g)  Effective  date.  This  section  applies 
to  distributions  by  a  partnership  to  a 
partner  on  or  after  Januan'  9,  1995. 

Par.  3.  Sections  1.737-i,  1.737-2. 
1.737-3,  1.737-4,  and  1.737-5  are 
added  under  the  heading  "Distributions 
by  a  Partnership"  to  read  as  follows: 

§  1.737-1    Recognition  of  precontribution 
gain. 

(a)  Determination  of  gain — (1)  In 
general.  A  partner  that  receives  a 
distribution  of  property  (other  than 
money)  must  recognize  gain  under 
section  737  and  this  section  in  an 
amount  equal  to  the  lesser  of  the  excess 
distribution  (as  defined  in  paragraph  (b) 
of  this  section)  or  the  partner's  net 
precontribution  gain  (as  defined  in 
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paragraph  (c;  of  this  section).  Gain 
fpcognizfid  u  ider  section  737  and  this 
section  is  in  iddition  to  any  gain 
recognized  u  ider  section  731. 

(2)  Transai  tions  to  which  section  737 
applies.  Sect  on  737  and  this  section 
apply  only  U  a  distribution  that  is 
properly  cha  -acterized  as  a  distribution 
to  a  partner  i  cting  in  the  capacity  of  a 
partner  with  n  the  meaning  of  section 
731.  Section  737  does  not  apply  to  a 
transaction  c  r  distribution  that  is  subject 
to  provision!  other  than  sections  731(a) 
or  737  (for  e:  ;aniple.  a  transaction  or 
distribution  subject  to  sections  707(a). 
7.J6(a).or75l{b)). 

(b)  Excess  distribution— [\)  Definition. 
The  excess  c  istribution  is  the  amount  (if 
any)  by  whi(  h  the  fair  market  value  of 
the  distribut  jd  property  (other  than 
money)  exct  nds  the  distributee  partner's 
adjusted  tax  basis  in  the  partners 
partnership  nterest. 

(2)  Fair  m  irket  value  of  property.  The 
fair  market  \  alue  of  the  disUibuted 
j)roperty  is  t  le  price  at  which  the 
property  wo  iild  change  hands  between 
a  willing  bu  ^er  and  a  willing  seller  at 
the  time  oft  le  distribution,  neither 
being  undei  any  compulsion  to  buy  or 
sell  and  bol  v  having  reasonable 
knowledge  if  the  relevant  facts.  The  fair 
market  valu  5  that  a  partnership  assigns 
to  distributf  d  property  will  be  regarded 
as  correct,  p  rovided  that  the  value  is 
reasonably  ;  greed  to  among  the  partners 
in  an  arm's-length  negotiation  and  the 
partners  ha  e  sufficiently  adverse 
interests. 

(3)  Distri  utee  partner's  adjusted  tax 
basis— [i)  C  ?neral  rule.  In  determining 
the  amount  of  the  excess  distribution, 
the  distribu  tee  partner's  adjusted  tax 
basis  in  the  partnership  interest 
includes  an  y  basis  adjustment  resuhing 
from  the  di  itribution  that  is  subject  to 
section  737  (for  example,  adjustments 
required  ui  der  section  752)  and  from 
any  other  c  istribution  or  transaction 
that  is  part  of  the  same  plan  or 
arrangemei  t.  except  for — 

(AJ  The  i  acrease  required  under 
section  735  (c)(1)  for  the  gain  recognized 
by  the  part  ler  under  .section  737:  and 

(B)  Tne  c  ecrease  required  under 
section  73:  (2)  for  any  property 
distributee  to  the  partner  other  than 
property  p  eviously  contributed  to  the 
partnershi  i  by  the  distributee  partner. 
See  §  1.70'  -4(e)(1)  for  a  rule  in  the 
context  of  «ctiou  704(c)(1)(B).  See  also 
§  1.737-3(1  ){2)  for  a  special  rule  for 
ileterminir  g  a  partner's  adjusted  tax 
basis  in  dii  tributed  property  previously 
contribute  I  by  the  partner  to  the 
partnershi  ». 

(ii)  Advi  nces  or  drawings.  The 
.lljlributet  partner's  adjusted  tax  basis 
;n  ihe  pare  lership  interest  is  deiermined 
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as  of  the  last  day  of  the  partnership's 
taxable  year  if  the  distribution  to  which 
section  737  applies  is  properly 
characterized  as  an  advance  or  drawing 
against  the  partner's  distributive  share 
of  income.  See  §  1.731-l(a)(l)(ii). 

(c)  iVet  precontribution  ga/n— (1) 
General  rule.  The  distributee  partner's 
net  precontribution  gain  is  the  net  gain 
(if  any)  that  the  partner  would  have 
rt?cognized  under  section  704(c)(1)(B) 
and  §  1.704-4  if.  at  the  time  of  the 
distribution  to  which  section  737 
applies,  the  partnership  had  actually 
distributed  to  another  partner  all  section 
704(c)  property  contributed  to  the 
partnership  by  the  distributee  partner. 
See  §  1.704-4  for  provisions 
determining  a  contributing  partner's 
gain  or  loss  under  section  704(c)(1)(B) 
on  an  actual  distribution  of  contributed 
section  704(c)  property  to  another 
partner. 

(2)  Special  rules— [i)  Property 
contributed  on  or  before  October  3. 
1 989.  Property  contributed  to  the 
partnership  on  or  before  October  3. 
1989.  is  not  taken  into  account  in 
determining  a  partner's  net 
precontribution  gain.  See  §  1.704-4(c)(l) 
for  a  similar  rule  in  the  context  of 
section  704(c)(1)(B). 

(ii)  Section  734(b)(1)(A)  adjustments. 
For  distributions  to  a  distributee  partner 
of  money  by  a  partnership  with  a 
section  754  election  in  effect  that  are 
part  of  the  same  plan  or  arrangement  as 
the  distribution  of  property  subject  to 
section  737.  for  purposes  of  paragraph 
(a)  and  (c)(1)  of  this  section  tlie 
distributee  partner's  net  precontribution 
gain  is  reduced  by  the  basis  adjustments 
(if  any)  made  to  section  704(c)  property 
contributed  by  the  distributee  partner 
under  section  734(b)(1)(A).  See  §  1.737- 
3(c)(4)  for  rules  regarding  basis 
adjustments  for  partnerships  with  a 
.section  754  election  in  effect. 

(iii)  Transfers  of  a  partnership 
interest.  The  transferee  of  all  or  a 
portion  of  a  contributing  partner's 
partnership  interest  succeeds  to  the 
transferor's  net  precontribution  gain,  if 
anv.  in  an  amount  proportionate  to  the 
interest  transferred.  See  §  1.704-3(a)(7) 
and  §  1.704-4(d)(2)  for  similar 
provisions  in  the  context  of  section 
704(c)(1)(A)  and  section  704(c)(1)(B). 

(iv)  Section  704(c)(1)(B)  gain 
recof^nized  in  related  distribution.  A 
distributee  partner's  net  precontribution 
gain  is  dotennined  after  taking  into 
account  any  gain  or  IdSs  recognized  by 
the  partner  under  section  704(c)(1)(B) 
and  §  1.704-4  (or  that  would  have  been 
recognized  by  the  partner  except  for  the 
like-kind  exception  in  section  704(c)(2) 
and  §  1.704-4(d)(3))  on  an  actual 
distri'oulitin  to  anoilier  partner  of 


section  704(c)  property  contributed  by 
the  distributee  partner  that  is  part  of  the 
same  plan  or  arrangement  as  the 
distribution  to  the  distributee  partner, 
(v)  Section  704(cj(2)  disregarded.  A 
distributee  partner's  net  precontribution 
gain  is  determined  without  regard  to  the 
provisions  of  section  704(c)(2)  and 
§  1.704-4(d)(2)  in  situations  in  which 
the  property  contributed  by  the 
distributee  partner  is  not  actually 
distributed  to  another  partner  in  a 
distribution  related  to  the  section  737 
distribution. 

(d)  Character  of  gain.  The  character  of 
the  gain  recognized  by  the  distributee 
partner  under  section  737  and  this 
section  is  determined  by,  and  is 
proportionate  to,  the  character  of  the 
partners  net  precontribution  gain.  For 
this  purpose,  all  gains  and  losses  on 
section  704(c)  property  taken  into 
account  in  determining  the  partner's  net 
precontribution  gain  are  netted 
according  to  their  character.  Any 
character  with  a  net  negative  amount  is 
disregarded.  The  character  of  the 
partner's  gain  under  section  737.  is  the 
same  as.  and  in  proportion  to,  any 
character  with  a  net  positive  amount. 
Character  for  this  purpose  is  detennined 
as  if  the  section  704(c)  property  had 
been  sold  by  the  partnership  to  an 
unrelated  third  party  at  the  time  of  the 
distribution  and  includes  any  item  that 
would  have  been  taken  into  account 
separately  by  the  contributing  partner 
\inder  section  702(a)  and  §  1.702-1  (a). 

(e)  Examples.  The  following  examples 
illustrate  the  provisions  of  this  sectiv)n. 
Unless  otherwise  specified,  partnership 
income  equals  partnership  expenses 
(other  tlian  depreciation  deductions  for 
contributed  property)  for  each  year  of 
the  partnership,  the  fair  market  value  of 
partnership  property  does  not  changp, 
all  distributions  by  the  partnership  are 
subject  to  section  737,  and  all  partners 
are.unrelated. 

E\ample  J.  Calculation  of  excess 
distrit>ution  and  net  precontrihution  gain,  [i) 
On  January  1, 1995,  A.  B.  and  C  form 
partnership  ABC  as  equal  partners.  A 
contributes  Property  A,  depreciable  real 
property  with  a  fair  market  value  of  S;<0.!100 
and  an  adjusted  tax  basis  of  S20.000.  B 
cuntributes  Property  B,  nondepreciable  rr^iil 
prcp«>rtv  with  a  fair  market  %alue  and 
adjusted  tax  basis  of  $30,000.  C  contributes 
SiO.OOO  cash.  "  * 

(ii)  Property  A  has  10  years  remaiiiinii  on 
its  cost  recovery  schedule  and  is  depreciated 
using  the  straight-line  method.  The 
partnership  uses  the  traditional  method  fur 
allocating  items  under  section  7{W(c) 
described  in  §  1.704-3(b)(l)  for  Property  A. 
The  partnership  has  book  depreciation  of 
53.000  per  year  (10  perceiU  of  the  $30.0(K) 
book  basis  in  Property  A)  and  each  partner 
IS  allocated  Sl,(«»<j  of  Iwok  uepreciaiioii  per 


year  (one-third  of  the  total  annual  book 
depreciation  of  S3.000).  The  partnership  also 
has  tax  depreciation  of  52,000  per  year  (10 
percent  of  the  520,000  adjusted  tax  basis  in 
Property  A).  This  52,000  tax  depreciation  is 
allocated  equally  between  B  and  C.  the 
noncontributing  partners  with  respect  to 
Property  A. 

(iii)  At  the  end  of  1997,  the  t)ook  value  of 
Property  A  is  521,000  (S30.000  initial  book 
value  less  59,000  aggregate  book 
depreciation]  and  its  adjusted  tax  basis  is 
514,000  (520,000  initial  tax  basis  less  $6,000 
aggregate  tax  depreciation). 

(iv)  On  December  31,  1997,  Property  B  is 
distributed  to  A  in  complete  liquidation  of 
A's  partnership  interest.  The  adjusted  tax 
basis  of  A's  partnership  interest  at  that  time 
is  520,000.  The  amount  of  the  excess 
distribution  is  SlO.OOO,  the  difference 
between  the  fair  market  value  of  the 
distributed  Property  B  (530.000)  and  As 
adjusted  tax  basis  in  A's  partnership  interest 
(520,000).  A's  net  precontribution  gain  is 
57,000,  the  difference  between  the  book 
value  of  Property  A  (521,000)  and  its 
adjusted  tax  basis  at  the  time  of  the 
distribution  (514,000).  A  recognizes  gain  of 
S7,000  on  the  distribution,  the  lesser  of  the 
excess  distribution  and  the  net 
precontribution  gain. 

Example  2.  Determination  of  distributee 
partner's  tiasis.  (i)  On  January  1.  1995,  A.  B. 
and  C  form  general  partnership  ABC  as  equal 
partners.  A  contributes  Property  A, 
nondepreciable  real  property  with  a  fair 
market  value  of  510,000  and  an  adjusted  tax 
basis  of  54,000.  B  and  C  each  contribute 
510,000  cash. 

(ii)  The  partnership  purchases  Property  B. 
nondepreciable  real  property  with  a  fair 
market  value  of  S9,000.  subject  to  a  59,000 
nonrecourse  liability.  This  nonrecourse 
liability  is  allocated  equally  among  the 
partners  under  section  752,  increasing  A's 
adjusted  tax  basis  in  A's  partnership  interest 
from  54.000  to  57,000. 

(iii)  On  December  31,  1998.  A  receives 
52,000  cash  and  Property  B,  subject  to  the 
39,000  liability,  in  partial  liquidation  of  As 
interest  in  the  partnership. 

(iv)  In  determining  the  amount  of  the 
excess  distribution,  the  adjusted  tax  basis  of 
A's  partnership  interest  is  adjusted  to  take 
into  account  the  distribution  of  money  and 
the  shift  in  liabilities.  A's  adjusted  tax  basis 
is  therefore  increased  to  Si  1,000  for  this 
purpose  (57.000  initial  adjusted  tax  basis, 
less  52,000  distribution  of  money,  less  53.000 
(decrease  in  A's  share  of  the  59,000 
partnership  liability),  plus  59.000  (increa.se 
in  A's  individual  liabilities)).  As  a  result  of 
this  basis  adjustment,  the  adjusted  tax  basis 
of  As  partnership  interest  (51 1 .000)  is  greater 
than  the  fair  market  value  of  the  distributed 
property  (59.000)  and  therefore,  there  is  no 
excess  distribution.  A  recognizes  no  gain 
under  section  737. 

Example  3.  Net  precontribution  gain    ■ 
reduced  for  gain  recognized  under  section 
704(c)(l)(BI.  (i)  On  Januar>  1,  1995,  A,  B,  and 
-C  form  partnership  ABC  as  equal  partners.  A 
contributes  Properties  Al  and  A2, 
nondepreciable  real  properties  each  with  a 
fair  market  value  of  510,000  and  an  adjusted 
tax  basis  of  56,000.  B  contributes  Property  B, 


nondepreciable  real  property,  with  a  fair 
market  value  and  adjusted  tax  basis  of 
520,000.  C  conU-ibutes  520,000  cash. 

(ii)  On  Decemt)er  31. 1998.  Property  B  is 
distributed  to  A  in  complete  liquidation  of 
A's  interest  and,  as  part  of  the  same 
distribution.  Property  Al  is  distributed  to  B 
in  partial  liquidation  of  B's  interest  in  the 
partnership. 

(iii)  A's  net  precontribution  gain  before  the 
distribution  is  58.000  (520,000  fair  market 
value  of  Properties  Al  and  A2  less  512.000 
adjusted  tax  basis  of  such  properties).  A 
recognizes  54.000  of  gain  under  section 
704(c)(1)(B)  and  §  1.704-4  on  the  distribution 
of  Property  Al  to  B  (510,000  fair  market 
value  of  Property  Al  less  56.000  adjusted  tax 
basis  of  Property  Al).  This  gain  is  taken  into 
account  in  determining  A's  excess 
distribution  and  net  precontribution  gain.  As 
a  result,  A's  net  precontribution  gain  is 
reduced  from  58.000  to  54,000.  and  the 
adjusted  tax  basis  in  As  partnership  interest 
is  increased  by  54.000  to  S16.000. 

(iv)  A  recognizes  gain  of  54,000  on  the 
receipt  of  Property  B  under  section  737,  an 
amount  equal  to  the  excess  distribution  of 
54,000  (520.000  fair  market  value  of  Property 
B  less  516,000  adjusted  tax  basis  of  As 
interest  in  the  partnership)  and  A's 
remaining  net  precontribution  gain  of  S4.000. 

Example  4.  Character  of  gain,  (i)  On 
January  1,  1995.  A,  B,  and  C  form  partnership 
ABC  as  equal  partners.  A  contributes  the 
following  nondepreciable  property  to  the 
partnership: 


Properly  Al 
Property  A2 
Property  A3 


Fair  mar- 
ket value 


530,000 
30,000 
10,000 


Adjusted 
tax  t>asis 


S20.000 

38,000 

9.000 


(ii)  The  character  of  gain  or  loss  on 
Property  Al  and  Property  A 2  is  long-term, 
U.S. -source  capital  gain  or  loss.  The  t  haracler 
of  gain  on  Property  A3  is  long-term,  foreign- 
source  capital  gain.  B  contributes  Property  B. 
nondepreciable  real  property  with  a  fair 
market  value  and  adjusted  tax  basis  of 
570,000.  C  contributes  S70.000  cash. 

(iii)  On  December  31,  1998.  Property  B  is 
distributed  to  A  in  complete  liquidation  of 
A's  interest  in  the  partnership.  A  recognizes 
53,000  of  gain  under  section  737,  an  amount 
equal  to  the  excess  distribution  of  S3.000 
(570.000  fair  market  value  of  Property  B  less 
567,000  adjusted  tax  basis  in  A's  partnership 
interest)  and  A's  net  precontribution  gain  of 
53,000  (570,000  aggregate  fair  market  value  of 
properties  contributed  by  A  less  567.000 
aggregate  adjusted  tax  basis  of  sut  h 
prof)erties). 

(i  v)  In  determining  the  character  of  A's 
gain,  all  gains  and  losses  on  property  taken 
into  account  in  determining  A's  net 
precontribution  gain  are  netted  according  to 
their  character  and  allocated  to  A's 
recognized  gain  under  section  737  based  on 
the  relative  proportions  of  the  net  positive 
amounts.  U.S. -source  and  foreign-source 
gains  must  be  netted  separately  because  A 
would  have  been  required  to  take  sui  h  gains 
into  account  .separately  under  section  702.  As 
a  result,  A's  net  precontribution  gain  of 


53,000  consists  of  52.000  of  net  long-term, 
U.S.-source  capital  gain  (510,000  gain  on 
Property  Al  and  58,000  loss  on  Prop<!rty  A2) 
and  51,000  of  net  long-term,  foreign -source 
capital  gain  (51.000  gain  on  Property  .^3). 

(v)  The  character  of  As  gain  under 
paragraph  (d)  of  this  section  is  therefore 
52.000  long-term.  U.S.-source  capital  Rain 
(53,000  gain  recognized  under  section 
737x52,000  net  long-term,  U.S.-source  r  apilal 
gain/53,000  total  net  precontribution  gain) 
and  51.000  long-term,  foreign-source  capital 
gain  (53.000  gain  recognized  under  section 
737x51,000  net  long-term,  foreign-source 
capital  gain/S3.000  total  net  prefonfribiition 
gain). 

§1.737-2    Exceptions  and  special  rules. 

(a)  Section  708(b)(1)(B)  terminations. 
Section  737  and  this  section  do  not 
apply  to  a  deemed  distribution  of 
property  on  a  termination  of  the 
partnership  under  section  70H(b)(l)(B). 
See  §  1.704— 4(c)(3)  for  a  similar  rule  in 
the  context  of  section  704(c)(1)(B). 

(b)  Complete  transfer  to  another 
partnership.  Section  737  and  this 
section  do  not  apply  to  a  transfer  by  a 
partnership  (transferor  partnership)  of 
all  of  its  assets  and  liabilities  to  a 
second  partnership  (transferee 
partnership)  in  an  exchange  described 
in  section  721.  followed  by  a 
distribution  of  the  interest  in  the 
transferee  partnership  in  complete 
liquidation  of  the  transferor  partnership 
as  part  of  the  same  plan  or  arrangemrnl. 
In  addition,  section  737  and  this  section 
do  not  apply  to  any  transaction,  such  as 
a  partnership  merger  under  section 
708(b)(2)(,A),  that  is  treated  in  a  simil>.r 
manner.  A  subsequent  distribution  of 
property  by  the  transferee  partnership  Id 
the  partners  of  the  transferee 
partnership  who  were  formerly  partners 
of  the  transferor  partnership  is  subjer  t  t>i 
section  737  to  the  same  extent  that  a 
distribution  from  the  transferor 
partnership  would  have  been  subji-it  to 
section  737. 

(c)  Incorporation  of  a  partnership 
Section  737  and  this  section  do  n.it 
apply  to  an  incorporation  of  a 
partnership  by  any  method  of 
incorporation  (other  than  a  method 
involving  an  actual  distribution  of 
partnership  property  to  the  part.".'>rs 
followed  by  a  contribution  of  that 
property  to  a  corporation),  provided  th.il 
the  partnership  is  completely  liquidated 
as  part  of  the  same  plan  or  ar.'angem'^nt 
as  the  incorporation  transaction. 

(d)  Distribution  of  previously 
contributed  property — (II  General  rti.'f 
Any  portion  of  the  distributed  propor;\ 
that  consists  of  property  previouslv 
contributed  by  the  distributee  partner 
(including  property  t.'-eated  as 
contributed  by  the  partner  in  conni'i 
with  a  termination  if  the  partnershij 
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under  section  708(b)(1)(B))  (previously 
contributed  pwperty)  is  not  taken  into 
account  in  determining  the  amount  of 
the  excess  distribution  or  the  partner's 
net  precontribution  gain.  See  §  1.737- 
3(b)(2)  for  a  sj  ecial  rule  for  determining 
the  basis  of  pr  jviously  contributed 
property  in  th  3  hands  of  a  distributee 
partner  who  c  antributed  the  property  to 
the  partnershi  p. 

(2)  Limitatii  in  for  distribution  oj 
previously  coi  \tributed  interest  in  an 
entity.  An  inti  rest  in  an  entity 
previously  co  itributed  to  the 
partnership  is  not  treated  as  previously 
contributed  p  operty  to  the  extent  that 
the  value  of  tl  le  interest  is  attributable 
to  property  cc  ntributed  to  the  entity 
after  the  inter  ^t  was  contributed  to  the 
partnership. '  he  preceding  sentence 
does  not  appl  ^  to  the  extent  that  the 
property  cont  ibuted  to  the  entity  was 
contributed  t<  the  partnership  by  the 
partner  that  a  so  contributed  the  interest 
in  the  entity  1 3  the  partnership. 

(3)  Nonrect  gnition  transactions. 
Property  rece  ved  by  the  partnership  in 
exchange  for  :ontributed  section  704(c) 
property  in  a  nonrecognition  transaction 
is  treated  as  t  \e  contributed  property 
with  regard  t<  i  the  contributing  partner 
for  purposes  <  )f  section  737  to  the  extent 
that  the  prop<  srty  received  is  treated  as 
section  704(c  property  under  §  1.704- 
3(a)(8).  See  §  1.704-4(d)(l)  for  a  similar 
rule  in  the  cc  ntext  of  section 
704(c)(1)(B). 

(e)  Exampl  ?s.  The  following  examples 
illustrate  the  rules  of  this  section. 
Unless  other  vise  specified,  partnership 
income  equa  s  partnership  expenses 
(other  than  d  ;preciation  deductions  for 
contributed  j  iroperty)  for  each  year  of 
the  partners!  ip,  the  fair  market  value  of 
partnership  j  property  does  not  change, 
all  distributii  ms  by  the  partnership  are 
subject  to  se<  tion  737.  and  all  partners 
are  unrelatec  . 


Example  1. 
contributed 
A,  B, and  C 
partners.  A  ci 
nondepreciab  b 
partnership 


Property  A1 
Property  A2 


/>il 


(ii)  As  tota 
the  contributqd 
on  Projjerty 
B  contributes 
nondepreciable 
market  value 
.S20.000  C 

(iii)  On 
and  Property 
4  .implete  1 


distribution  of  previously 
pi  opetiy.  (i)  On  January  1. 1995. 

partnership  ABC  as  equal 
rohtributes  the  following 
real  property  to  the 


Fair  mar- 
ket value 


S20.000 
10.000 


Adjusted 
tax  basis 


SIO.OOO 
6.000 


net  precontribution  gain  on 
property  is  514.000  (510,000 
plus  S4'000  on  Property  A2). 
SIO.OOO  cash  and  Property  B. 

real  projjerty  with  a  fair 
ind  adjusted  tax  basis  of 
CO  itributes  530.000  cash. 
Det^mber  31,  1998.  Property  A2 
are  distributed  to  A  in 
ion  of  A's  interest  in  the 


Bi 


qu  idatii 


partnership.  Property  A2  was  previously 
contributed  by  A  and  is  therefore  not  taken 
into  account  in  detenmining  the  amount  of 
the  excess  distribuUon  or  A's  net 
precontribution  gain.  The  adjusted  tax  basis 
of  Property  A2  in  the  hands  of  A  is  also 
determined  under  section  732  as  if  that 
property  were  the  only  property  distributed 
to  A. 

(iv)  As  a  result  of  excluding  Property  A2 
from  these  determinations,  the  amount  of  the 
excess  distribution  is  510,000  ($20,000  fair 
market  value  of  distributed  Property  B  less 
SIO.OOO  adjusted  tax  basis  in  As  partnership 
interest).  As  net  precontribution  gain  is  also 
SIO.OOO  (S14,000  total  net  preconU-ibution 
gain  less  S4,000  gain  with  respect  to 
previously  contributed  Property  A2).  A 
therefore  recognizes  $10,000  of  gain  on  the 
distribution,  the  lesser  of  the  excess 
distribution  and  the  net  precontribution  gain. 

Example  2.  Distribution  of  a  previously 
contributed  interest  in  an  entity,  (i)  On 
January  1,  1995.  A,  B,  and  C  form  partnership 
ABC  as  equal  partners.  A  contributes 
Property  A,  nondepreciable  real  property 
with  a  fair  market  value  of  $10,000  and  an 
adjusted  tax  basis  of  $5,000.  and  all  of  the 
stock  of  Corporation  X  with  a  fair  market 
value  and  adjusted  tax  basis  of  $500.  B 
contributes  5500  cash  and  Property  B, 
nondepreciable  real  property  with  a  fair 
market  value  and  adjusted  tax  basis  of 
SIO.OOO  Partner  C  contributes  $10,500  cash. 
On  December  31,  1996,  ABC  conUibutes 
Property  B  to  Corporation  X  in  a 
nonrecognition  transaction  under  section 
351. 

(ii)  On  December  31, 1998,  all  of  the  stock 
of  Corporation  X  is  distributed  to  A  in 
complete  liquidation  of  A's  interest  in  the 
partnership.  The  stock  is  treated  as 
previously  contributed  property  with  respect 
to  A  only  to  the  extent  of  the  $500  fair  market 
value  of  the  Corporation  X  stock  contributed 
by  A.  The  fair  market  value  of  the  distributed 
stock  for  purposes  of  determining  the  amount 
of  the  excess  distribution  is  therefore  SIO.OOO 
(S10.500  total  fair  market  value  of 
Corporation  X  stock  less  $500  portion  treated 
as  previously  contributed  property).  The 
S500  fair  market  value  and  adjusted  tax  basis 
of  the  Corporation  X  stock  is  also  not  taken 
into  account  in  determining  the  amount  of 
the  excess  distribution  and  the  net 
precontribution  gain. 

(iii)  A  recognizes  $5,000  of  gain  under 
section  737,  the  amount  of  the  excess 
distribution  ($10,000  fair  market  value  of 
distributed  property  less  $5,000  adjusted  tax 
basis  in  A's  partnership  interest)  and  A's  net 
precontribution  gain  ($10,000  fair  market 
value  of  Property  A  less  $5,000  adjusted  tax 
basis  in  Property  A). 

§  1 .737-4J    Basis  adjusUnents;  Recovery 
rules. 

(a)  Distributee  partner's  adjusted  tax 
basis  in  the  partnership  interest.  The 
distributee  partner's  adjusted  tax  basis 
in  the  partnership  interest  is  increased 
by  the  amoimt  of  gain  recognized  by  the 
distributee  partner  under  section  737 
and  this  section.  This  increase  is  not 
taken  into  account  in  determining  the 


amount  of  gain  recognized  by  the 
partner  under  section  737(a)(1)  and  this 
section  or  in  determining  the  amount  of 
gain  recognized  by  the  partner  under 
section  731(a)  on  the  distribution  of 
money  in  the  same  distribution  or  any 
related  distribution.  See  §  1.704-4(e)(l) 
for  a  determination  of  the  distributee 
partner's  adjusted  tax  basis  in  a 
distribution  subject  to  section 
704(c)(1)(B). 

(b)  Distributee  partner's  adjusted  tax 
basis  in  distributed  property— {"i)  In 
general.  The  distributee  partner's 
adjusted  tax  basis  in  the  distributed 
property  is  determined  under  section 
732(a)  or  (b)  as  applicable.  The  increase 
in  the  distributee  partner's  adjusted  tax 
basis  in  the  partnership  interest  under 
paragraph  (a)  of  this  section  is  taken 
into  account  in  determining  the 
distributee  partner's  adjusted  tax  basis 
in  the  distributed  property  other  than 
property  previously  contributed  by  the 
partner.  See  §  1.704^(e)(2)  for  a 
determination  of  basis  in  a  distribution 
subject  to  section  704(c)(1)(B). 

(2)  Previously  contributed  property. 
The  distributee  partner's  adjusted  tax 
basis  in  distributed  property  that  the 
partner  previously  contributed  to  the 
partnership  is  determined  as  if  it  wen; 
distributed  in  a  separate  and 
independent  distribution  prior  to  the 
distribution  that  is  subject  to  section 
737  and  §1.737-1. 

(c)  Partnership's  adjusted  tax  basis  in 
partnership  property— [1]  Increase  in 
basis.  The  partnership's  adjusted  tax 
basis  in  eligible  property  is  increased  by 
the  amount  of  gain  recognized  by  the 
distributee  partner  under  section  737. 

(2)  Eligible  property.  Eligible  property 
is  property  that — 

(i)  Entered  into  the  calculation  of  the 
distributee  partner's  net  precontribution 

gain; 

(ii)  Has  an  adjusted  tax  basis  to  the 
partnership  less  than  die  property's  fair 
market  value  at  the  time  of  the 
distribution; 

(iii)  Would  have  the  same  character  of 
gain  on  a  sale  by  the  partnership  to  an 
unrelated  party  as  the  character  of  any 
of  the  gain  recognized  by  the  distributot; 
partner  under  section  737;  and 

(iv)  Was  not  distributed  to  another 
partner  in  a  distribution  subject  to 
section  704(c)(1)(B)  and  §  1.704-4  dial 
was  part  of  the  same  plan  or 
arrangement  as  the  distribution  subject 
to  section  737. 

(3)  Method  of  adjustment.  For  the 
purpose  of  allocating  the  basis  increase 
under  paragraph  (c)(2)  of  this  section 
among  the  eligible  property,  all  eligible 
property  of  the  same  character  is  treated 
as  a  single  group.  Character  for  this 
purpose  is  determined  in  the  same 


manner  as  the  character  of  the 
recognized  gain  is  determined  under 
§  1.737-l(d).  The  basis  increase  is 
allocated  among  the  separate  groups  of 
eligible  property  in  proportion  to  the 
character  of  the  gain  recognized  under 
section  737.  The  basis  increase  is  then 
allocated  among  property  within  each 
group  in  the  order  in  which  the  property 
was  contributed  to  the  partnership  by 
the  partner,  starting  with  the  property 
contributed  first,  in  an  amount  equal  to 
the  difference  between  the  property's 
fair  market  value  and  its  adjusted  tax 
basis  to  the  partnership  at  the  time  of 
the  distribution.  For  property  that  has 
die  same  character  and  was  contributed 
in  the  same  (or  a  related)  transaction, 
the  basis  increase  is  allocated  based  on 
the  respective  amounts  of  imrealized 
appreciation  in  such  properties  at  the 
time  of  the  distribution. 

(4)  Section  754  adjustments.  The  basis 
adju.stnient  to  partnership  property 
made  pursuant  to  paragraph  (c)(1)  of 
this  section  is  not  elective  and  must  be 
made  regardless  of  whether  the 
partnership  has  an  election  in  effect 
under  section  754.  Any  adjustments  to 
the  bases  of  partnership  property 
(including  eligible  property  as  defined 
in  paragraph  (c)(2)  of  this  section)  under 
section  734(b)  pursuant  to  a  section  754 
election  (other  than  basis  adjustments 
under  section  734(b)(1)(A)  described  in 
the  following  sentence)  must  be  made 
after  (and  must  take  into  account)  the 
adjustments  to  basis  made  under 
paragraph  (a)  and  paragraph  (c)(1)  of 
this  section.  Basis  adjustments  under 
section  734(b)(1)(A)  that  are  attributable 
to  distributions  of  money  to  the 
distributee  partner  that  are  part  of  the 
same  plan  or  arrangement  as  the 
distribution  of  property  subject  to 
section  737  are  made  before  the 
adjustments  to  basis  imder  paragraph  (a) 
and  paragraph  {c)(l)  of  this  section.  See 
§  1.737-l(c)(2)(ii)  for  the  effect,  if  any, 
of  basis  adjustments  imder  section 
734(b)(1)(A)  on  a  partner's  net 
precontribution  gain.  See  also  §  1.704- 
4(e)(3)  for  a  similar  rule  regarding  basis 
adjustments  pursuant  to  a  section  754 
election  in  the  context  of  section 
704(c)(1)(B). 

(d)  Recovery  of  increase  to  adjusted 
tax  basis.  Any  increase  to  the  adjusted 
tax  basis  of  partnership  property  under 
paragraph  (c)(1)  of  this  section  is 
recovered  using  any  applicable  recovery 
period  and  depreciation  (or  other  cost 
recovery')  method  (including  first-year 
conventions)  available  to  the 
partnership  for  newly  purchased 
property  (of  the  type  adjusted)  placfnl  in 
service  at  the  time  of  the  distribution. 

(e)  Examples.  The  following  examples 
illustrate  the  rules  of  this  section. 


Unless  otherwise  specified,  partnership 
income  equals  partnership  expenses 
(other  than  depreciation  deductions  for 
contributed  property)  for  each  year  of 
the  partnership,  the  fair  market  value  of 
partnership  property  does  not  change, 
all  distributions  by  the  partnership  are 
subject  to  section  737,  and  all  partners 
are  unrelated. 

Example  1.  Partner's  basis  in  distributed 
property,  (i)  On  January  1,  1995.  A.  B.  and 
C  form  partnership  ABC  as  equal  partners.  A 
contributes  Projjerty  A,  nondepreciablt-  real 
properly  with  a  fair  market  value  of  SIO.OOO 
and  an  adjusted  tax  basis  of  SS.OOO.  B 
c;ontributes  Property  B,  nondepreciable  real 
property  with  a  fair  market  value  and 
adjusted  tax  Iwsis  of  $10,000.  C  contributes 
SIO.OOO  cash. 

(ii)  On  December  31,  1998,  Property  B  is 
distributed  to  A  in  complete  liquidation  of 
A's  interest  in  the  partnership.  A  recognizes 
S5,000  of  gain  under  section  737.  an  amount 
equal  to  the  excess  distribution  of  S5,000 
(SIO.OOO  fair  market  value  of  Property  B  less 
S5,000  adjusted  tax  basis  in  As  partnership 
interest)  and  A's  net  precontribution  gain  of 
SS.OOO  ($10,000  fair  market  value  of  Property 
A  less  $5,000  adjusted  tax  basis  of  such 
property) 

(iii)  A's  adjusted  tax  basis  in  A's 
partnership  interest  is  increased  by  the 
55.000  of  gain  recognized  under  section  737 
This  increase  is  taken  into  account  in 
determining  A's  basis  in  the  distributed 
property.  Therefore.  A's  adjusted  tax  basi«!  in 
distributed  Property  B  is  SIO.OOO  under 
section  73Z(b). 

Example  2.  Partner's  basis  in  distributvd 
property  in  connection  with  gain  mcognized 
under  section  704(clll)(B).  (i)  On  January  1. 
1995.  A.  B,  and  C  form  partnership  ABC  as 
equal  partners.  A  contributes  the  followinjj 
nondepreciable  real  property  to  the 
partnership: 


Property  A1 
Property  A2 


Fair  mar- 
ket value 


SIO.OOO 
10,000 


Adjusted 
tax  t)asis 


SS.OOO 
2.000 


(ii)  B  contributes  S10,000  cash  and 
Property  B.  nondepreciable  real  property, 
with  a  fair  market  value  and  adjusted  tax 
basis  of  SIO.OOO.  C  conU-ibutes  $20,000  cash. 

(iii)  On  December  31. 1998,  Property  B  is 
distributed  to  A  in  partial  liquidation  of  A's 
interest  in  the  partnership  and  Property  Al 
is  distributed  to  B  in  partial  liquidation  of  B's 
interest  in  the  partnership.  A  recognizes 
55,000  of  gain  under  section  704(c)(1)(B)  and 
§  1.704—4  on  the  distribution  of  Property  Al 
to  B,  the  difference  between  the  fair  market 
value  of  such  property  ($10,000)  and  the 
adjusted  tax  basis  in  distributed  Property  Al 
(55,000).  The  adjusted  tax  basis  of  As 
partnership  interest  is  increased  by  this 
55.000  of  gain  under  section  704(c)(1)(B)  and 
§1.704-^(e)(l). 

(iv)  Xhe  increase  in  the  adjusted  tax  basis 
of  A's  partnership  interest  is  taken  into 
account  in  determining  the  amount  of  the 
excess  distribution.  As  a  result,  there  is  no 
excess  distribution  because  the  fair  market 


value  of  Property  B  (SIO.OOO)  is  less  than  the 
iuijusted  tax  basis  of  As  interest  in  the 
partnership  at  the  time  of  distribution 
(SI 2.000).  A  thenifore  recognizes  no  gain 
under  section  737  on  the  receipt  of  Property 
B.  A's  adjusted  tax  basis  in  Property  B  is 
SIO.OOO  under  section  732(a)(1)  The  adjusted 
tax  basis  of  A's  partnership  interest  is 
reduced  from  S12.000  to  S2,0O0  under 
section  733.  Sw'E.vomp/e  J  of  §  1.737-1(e). 

Example  3.  Partnership's  basis  in 
partnership  property  after  a  dislrihuticn  u  ith 
section  737 gpin.  (i)  On  January  31.  1995.  A. 
B.  and  C  form  partnership  ABC  as  eqiuil 
partners.  A  contributes  the  following 
nondepreciable  property  to  »hf  partnership: 


Property  Al 
Property  A2 
Property  A3 
Property  A4 


Fair  mar- 
ket value 


SI  ,000 
4.000 
4,000 
6.000 


Adiusted 
iat  t>as)S 


S500 
1.500 
6,000 
4.000 


(ii)  The  character  of  gain  or  loss  on 
Pro(H'rties  Al,  A2.  and  .^3  is  long-term.  l'..S.- 
source  capital  gain  or  loss.  The  character  of 
gain  on  Property  .^4  is  long-term,  foreign- 
source  capital  gain.  B  contributes  Property  B. 
nondeprec  iable  real  properly  with  a  fair 
market  value  and  adjusted  tax  basis  of 
S15.000.  C  contributes  515.000  cash. 

(iii)  On  December  31.  1998.  Property  B  is 
distributed  to  A  in  complete  liquidation  of 
A's  interest  in  the  partnership.  A  recognizes 
gain  of  53.000  under  section  737,  an  amount 
equal  to  the  excess  distribution  of  S3.000 
(S15.000  fair  market  value  of  Property  B  less 
Si 2.000  adjusted  tax  basis  in  A's  partnership 
interest)  and  A's  net  precontribution  gain  of 
53.000  (515.000  aggregate  fair  market  value  of 
the  property  contributed  by  A  less  Si 2. 000 
iiggregate  adjusted  tax  basis  of  such 
property). 

(iv)  52.000  of  A's  gain  is  long-term,  foa-ign- 
source  capital  gain  (53.(KIU  total  gain  under 
section  737x52.000  net  long-term,  foreign- 
source  capital  gain/53.000  total  net 
precontribution  gain).  51.000  of  .\'s  gain  is 
long-term.  U.S. -source  capital  gain  (S3.(KX) 
total  gain  under  section  737x51.000  net  long- 
term,  U.S. -source  capital  gain  53.000  total 
net  precontribution  gain). 

(v)  The  partnership  must  increase  the 
adjusted  tax  basis  of  the  prof)erty  contributed 
by  A  by  $3,000.  Ail  property  contributed  by 
A  is  eligible  property.  Properties  Al.  .\2.  and 
A3  have  the  same  character  and  are  guiiifwd 
into  a  single  group  for  purposes  of  a!lo<  ating 
this  basis  increase.  Property  A4  is  in  a 
separate  character  group. 

(vi)  S2.000  of  the  basis  increase  must  be 
allocated  to  long-term,  foreign-soun;e  capital 
assets  because  $2,000  of  the  gain  recognized 
by  A  was  long-term,  foreign-source  capital 
gain.  The  adjusted  tax  basis  of  Property  A4 
is  therefore  increased  from  S4.000  to  siB.OOO. 
51.000  of  the  increa.se  must  be  allocated  to 
Properties  .Al  and  A2  because  51. (Xtu  of  the 
gain  recognized  by  A  is  long-term.  l^.S- 
sourc:e  capital  gain.  .No  basis  increase  is 
allocated  to  Property  A3  because  its  fair 
market  value  is  less  than  its  adjusted  tax 
Iwsis.  The  $1,000  basis  increase  is  allocated 
betwit-n  P.roperties  Al  and  A2  based  on  the 
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p  )reciation  in  each  asset  before 
adj  jstment.  As  a  result,  the 

is  of  Property  Al  is  increased 
0405<S500/S3,000)  and  the 

5  of  Property  A2  is  increased 
0#OxS2.50O/3.0OO). 


§  1.737-4    Ariti-abuse  rule. 

(a)  In  gentv-al.  The  rules  of  section  737 
and  §§  1.73:i-l.  1.737-2,  and  1.737-3 
must  be  applied  in  a  manner  consistent 
with  the  pui  pose  of  section  737. 
Accordingly  if  a  principal  purpose  of  a 
transaction  i  s  to  achieve  a  tax  result  that 
is  inconsiste  nt  with  the  purpose  of 
section  737,  the  Commissioner  can 
recast  the  tri  nsaction  for  federal  tax 
purposes  as  appropriate  to  achieve  tax 
results  that  ire  consistent  with  the 
purpose  of  s  action  737.  Whether  a  tax 
result  is  inconsistent  with  the  purpose 
of  section  7;  7  must  be  determined 
based  on  all  the  facts  and 
circumstances.  See  §  1.704-4(0  for  an 
anti-abuse  rile  and  examples  in  the 
context  of  S(  ction  704(c)(1)(B).  The  anti- 
abuse  rule  a  nd  examples  under  section 
704(c)(1)(B)  and  §  1.704-4(f)  are  relevant 
to  section  7: 17  and  §§  1.737-1,  1.737-2. 
and  1.737-'  to  the  extent  that  the  net 
precontribu  ion  gain  for  purposes  of 
section  737  is  determined  by  reference 
to  section  7  )4(c)(l)(B). 

(b)  Examples.  The  following  examples 
illustrate  th  ;  rules  of  this  section.  The 
examples  s«  t  forth  below  do  not 
delineate  th  b  boundaries  of  either 
permissible  or  impermissible  types  of 
transaction! .  Further,  the  addition  of 
any  facts  or  circumstances  that  are  not 
specifically  set  forth  in  an  example  (or 
the  deletior  of  any  facts  or 
circuriistani  :es)  may  alter  the  outcome  of 
the  transact  ion  described  in  the 
example.  U  iless  otherwise  specified, 
partnership  income  equals  partnership 
expenses  (c  ther  than  depreciation 
deductions  for  contributed  property)  for 
each  year  o  the  partnership,  the  fair 
market  vali  e  of  partnership  property 
does  not  ch  ange,  all  distributions  by  the 
partnership  are  subject  to  section  737, 
and  all  partners  are  unrelated. 

Example  1  Increase  in  distributee 
partner's  bat  is  by  temporary  contribution: 
results  incoT,  sistent  with  the  purpose  of 
section  737.   i)  On  January  1,  1995,  A,  B,  and 
C  form  partn  ;rship  ABC  as  equal  partners.  A 
contributes  I  roperty  Al,  nondepreciable  real 
property  wit  i  a  fair  market  value  of  510,000 
and  an  ad  jus  ted  fax  basis  of  $1 .000.  B 
contributes  1  'rojjerty  B,  nondepreciable  real 
property  wit  i  a  fair  market  value  of  SIO.OOO 
and  an  adjus  ted  tax  basis  of  SIO.OOO.  C 
contributes '.  10,000  cash. 

(ii)  On  Jan  jary  1, 1999.  pursuant  to  a  plan 
a  principal  f  urpose  of  which  is  to  avoid  gain 
tinder  sectio  i  737,  A  contributes  to  the 
partnership  Property  A2,  nondepreciable  real 
property  wil  ti  a  fair  market  value  and 
adjusted  tax  basis  of  S9,000.  A,  therefore. 
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increased  the  adjusted  tax  basis  of  A's 
partnership  interest  from  SI  .000  to  SIO.OOO. 
The  partnership  agreement  is  amended  and 
all  other  necessary  steps  are  taken  so  that 
substantially  all  of  the  economic  risks  and 
benefits  of  Property  A2  are  retained  by  A.  On 
February  1, 1999,  Property  B  is  distributed  to 
A  in  partial  liquidation  of  A's  interest  in  the 
partnership.  If  the  contribution  of  Property 
A2  is  taken  into  account  for  purposes  of 
section  737,  there  is  no  excess  distribution 
because  the  fair  market  value  of  distributed 
Property  B  ($10,000)  does  not  exceed  the 
adjusted  tax  basis  of  A's  interest  in  the 
partnership  (S10,000),  and  therefore  section 
737  does  not  apply.  A's  adjusted  tax  basis  in 
distributed  Property  B  is  SIO.OOO  under 
section  732(a)(1)  and  the  adjusted  tax  basis 
of  A's  partnership  interest  is  reduced  to  zero 
under  section  733. 

(iii)  On  March  1,  2000,  A  receives  Property 
A2  from  the  partnership  in  complete 
liquidation  of  A's  interest  in  the  partnership. 
A  recognizes  no  gain  on  the  distribution  of 
Property  A2  because  the  property  was 
previously  contributed  propertv.  Sec  §  1.737- 
2(d). 

(iv)  Although  the  contribution  of  Property 
A2  increases  the  adjusted  tax  basis  of  A's 
interest  in  the  partnership  (assuming  it  was 
a  valid  contribution  to  the  partnership  under 
section  721),  it  would  be  Inconsistent  with 
the  purpose  of  section  737  to  recognize  the 
contribution  of  Property  A2  to  the 
partnership  as  in  substance  a  bona  fide 
contribution  of  an  asset  used  in  the  conduct 
of  joint  business  activity.  Section  737 
requires  recognition  of  gain  when  the  value 
of  distributed  property  exceeds  the 
distributee  partner's  adjusted  tax  basis  in  the 
partnership  interest.  Section  737  assumes 
that  any  contribution  or  other  transaction 
that  affects  a  partner's  adjusted  tax  basis  in 
the  partnership  interest  is  not  a  transitory 
contribution  or  transaction  engaged  in  with 
a  principal  purpose  of  avoiding  recognition 
of  gain  under  section  737.  Because  the 
contribution  of  Property  A2  was  a  transiton,- 
contribution  made  with  a  principal  purpose 
of  avoiding  recognition  of  gain  under  section 
737,  the  Commissioner  can  disregard  the 
contribution  of  Property  A2  for  this  purpose. 
As  a  result,  A  recognizes  gain  of  S9.000 
under  section  737  on  the  receipt  of  Property 
B.  an  amount  equal  to  the  lesser  of  the  excess 
distribution  of  S9.000  (SIO.OOO  fair  market 
value  of  distributed  Property  B  less  the 
SI  .000  adjusted  tax  basis  of  A's  partnership 
interest,  determined  without  regard  to  the 
transitory  contribution  of  Property  A2)  or  As 
net  precontribution  gain  of  S9.000  on 
Property  Al. 

Example  2.  Increase  in  distributee 
partner's  basis:  section  752  liability  shift: 
results  consistent  with  the  purpose  of  section 
737.  (i)  On  January  1, 1995.  A  and  B  form 
general  partnership  AB  as  equal  partners.  A 
contributes  Property  A,  nondepreciable  real 
property  with  a  fair  market  value  of  SIO.OOO 
and  an  adjusted  tax  basis  of  SI. 000.  B 
contributes  Property  B,  nondepreciable  real 
property  with  a  fair  market  value  and  • 
adjusted  tax  basis  of  SIO.OOO.  The 
partnership  also  borrows  SIO.OOO  on  a 
recourse  basis  and  purchases  Property  C.  The 
510,000  liability  is  allocated  equally  between 


A  and  B  under  section  752,  thereby 
increasing  the  adjusted  tax  basis  in  As 
partnership  interest  to  S6,000. 

(ii)  On  December  31, 1998,  the  partners 
agree  that  A  is  to  receive  Property  B  in  partial 
liquidation  of  A's  interest  in  the  partnership. 
If  A  were  to  receive  Property  B  at  that  time, 
A  would  recognize  S4,000  of  gain  under 
section  737,  an  amount  equal  to  the  lesser  of 
the  excess  distribution  of  S4,000  (SIO.OOO  fair 
market  value  of  Property  B  less  S6.000 
adjusted  tax  basis  in  A's  partnership  interest) 
or  As  net  precontribution  gain  of  S9,000 
(SIO.OOO  fair  market  value  of  Property  A  less 
SI, 000  adjusted  tax  basis  of  Property  A). 

(iii)  With  a  principal  purpose  of  avoiding 
such  gain,  A  and  B  agree  that  A  will  be  solely 
liable  for  the  repayment  of  the  510,000 
partnership  liability  and  take  the  steps 
necessary  so  that  the  entire  amount  of  the 
liability  is  allocated  to  A  under  section  752. 
The  adjusted  tax  basis  in  A's  partnership 
interest  is  thereby  increased  from  S6,000  to 
511,000  to  reflect  A's  share  of  the  S5.000  of 
liability  previously  allocated  to  B.  As  a  result 
of  this  increase  in  A's  adjusted  tax  basis, 
there  is  no  e.xcess  distribution  because  the 
fair  market  value  of  distributed  Property  B 
(510,000)  is  less  than  the  adjusted  tax  ba,^is 
of  A's  partnership  interest.  Recognizing  As 
increased  adjusted  tax  basis  as  a  result  of  the 
shift  in  liabilities  is  consistent  with  the 
purpose  of  section  737  and  this  section. 
Section  737  requires  recognition  of  gain  only 
when  the  value  of  the  distributed  property 
exceeds  the  distributee  partner's  adjusted  tax 
basis  in  the  partnership  interest.  The  510.000 
recourse  liability  is  a  bona  fide  liability  of  the 
partnership  and  A's  and  B's  agreement  that 
A  will  assume  responsibility  for  repayment 
of  that  debt  has  substance,  therefore,  the 
increase  in  As  adjusted  tax  basis  in  As 
interest  in  the  partnership  due  to  the  shift  in 
partnership  liabilities  under  section  752  is 
respected,  and  A  recognizes  no  gain  under 
section  737. 

§  1 .737-5    Effective  date. 

Sections  1.737-1,  1.737-2. 1.737-3. 
and  1.737-4  apply  to  distributions  by  a 
partnership  to  a  partner  on  or  after 
January  9.  1995.  ^ 

Margaret  Milncr  Richardson, 
Commissioner  of  Internal  Revenue. 
[FR  Doc.  95-171  Filed  1-6-95:  8.45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  110 
[CGD  86-079] 
RIN2115-AC96] 

Anchorage  Regulations;  Regulated 
Navigation  Areas  and  Limited  Access 
Areas  (CGD  86-079) 

agency:  Coast  Guard.  DOT. 
ACTION:  Notice  of  termination. 


SUMMARY:  This  rulemaking  project  was 
initialed  to  make  various  administrative 
changes  to  clarify  the  statutory  authority 
and  purposes  of  special  anchorage  areas 
and  anchorage  grounds;  remove 
references  to  specific  state  and  local 
ordinances  governing  special  anchordge 
areas;  relocate  anchorage  grounds 
(Subpart  B)  from  Part  110  to  a  new  Part 
111;  adopt  a  standardized  anchorage 
description  format  using  latitudes  and 
longitudes;  and  establish  a 
geographically  oriented  national 
numbering  system  for  anchorages. 
Because  Coast  Guard  resources  have 
been  devoted  to  higher  priority  issuos. 
staff  to  complete  this  editorial  effort  has 
not  been  and  will  not  be  available  in  the 
foreseeable  future  to  complete  this 
initiative.  Therefore,  the  Coast  Guard  is 
terminating  further  rulemaking  under 
docket  number  86-079. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margie  G.  Hegy.  Project  Manager,  Short 
Range  Aids  to  Navigation  Division,  U.S 
Coast  Guard  Headquarters.  (202)  267- 
0415. 

SUPPLEMENTARY  INFORMATION: 
Responsibility  for  the  administration 
and  enforcement  of  anchorage 
regulations  was  transferred  from  the 
U.S.  Army  Corps  of  Engineers  to  tlie 
U.S.  Coast  Guard  in  1967.  Many  of  the 
regulations  have  remained  basically 
unchanged  since  that  time.  In  1979.  the 
authority  to  designate  special  anchorage 
areas  and  anchorage  grounds  and  to 
issue  regulations  pertaining  to 
anchorage  grounds  was  delegated  to 
Coast  Guard  district  commanders.  State 
and  local  governments  have  also 
promulgated  ordinances  which  apply  in 
some  of  tliese  designated  anchorages. 

On  March  11. 1988  (53  FR  7949)  the 
Coast  Guard  proposed  a  number  of 
editorial  changes  and  a  partial 
reorganization  of  the  anchorage 
regulations  in  33  CFR  Part  1 10.  After 
reviewing  the  comments  received  as  a 
result  oflhe  NPRM.  the  Coast  Guard 
published  a  Supplemental  Notice  of 
Proposed  Rulemaking  on  December  5, 
1988  (53  FR  48935)  proposing  to  expand 
the  editorial  revision  of  Part  1 10  to 
include  creating  a  new  Part  111  and 
standardizing  the  format  for  anchorage 
descriptions  by  using  latitudes  and 
longitudes. 

Because  Coast  Guard  re.sources  have 
been  devoted  to  higher  priority  issues, 
staff  to  complete  this  extensive  editorial 
effort  has  not  been  and  will  not  be 
available  in  the  foreseeable  future  to 
complete  this  initiative.  Therefore,  due 
to  the  time  that  has  lapsed  since  the  last 
section  (1988)  and  the  lack  of  resources 
to  com.plete  this  rulemaking,  the  Coast 
Guard  is  terminatinE  ti.irther  rulemaking 


under  docket  number  86-079.  This 
subject  may  be  fiuther  reviewed  and.  as 
resources  permit,  future  rulemaking 
projects  initiated  as  needed. 

Dated:  Decemtier  30, 1994. 
G..\.  Penington, 

lie-ar  Admiral.  U.S.  Coast  Guard  Chief.  Office 
of  Savigalion  Safety  and  Waterway  Sen- icvs 
!(R  Doc .  95-4  J5  Filed  1-6-95:  8:-»5  ami 
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LIBRARY  OF  CONGRESS 
Copyright  Office 

37  CFR  Part  201 

(Docket  No.  RM  89-2A] 

Cable  Compulsory  License:  Notice  of 
Inquiry  Regarding  Merger  of  Cable 
Systems  and  Individual  Pricing  of 
Broadcast  Signals 

agency:  Copyright  Office.  Library  of 

Congress. 

ACTION:  Extension  of  comment  period. 

SUMMARY:  The  Copyright  Office  is 
reopening  the  comment  period  in 
Docket  RM  89-2  (Merger  of  C^ble 
Systems)  to  broaden  the  scope  of  this 
proceeding.  Specifically,  the  Office 
seeks  comment  as  to  the  cop\Tight 
royalty  implications  of  a  la  carte 
offerings  of  broadcast  signals  by  cable 
operators  and  the  permissibility  of 
allocating  gross  receipts  among 
subscriber  groups  for  o  la  carte  signals 
in  computing  royalties  due  under  the 
cable  compulsory  license  of  the 
Copyright  Aci. 

DATES:  Initial  comments  should  be 
received  by  February  23,  1995.  Reply 
comments  should  be  received  by 
Februarys.  1995. 

ADDRESSES:  Int>  rested  persons  should 
submit  fifteen  copies  of  their  written 
comnier.ts.  if  delivered  bv  mail,  to: 
Copyright  GC/I&R,  P.  O.  Box  70400. 
Southwest  Station,  Washington.  D.C. 
20024.  If  delivered  by  hand,  fiftenn 
copies  should  be  brought  to:  Office  of 
the  General  Counsel,  James  Madison 
Memorial  Building,  Room  LM— 407.  101 
Independence  Avenue,  S.E., 
Washington.  D.C.  20540. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  ).  Kretsinger,  Acting  General 
Counsel,  Copyright  GC/I&R.  P.  O.  Box 
70400.  Southwest  Station,  Washington. 
DC.  20024.  Telephone  (202)  707-8380. 
Telefax:  (202)  707-8366. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  September  18.  1989.  the  Copyright 
Office  published  a  Notice  of  Liquir>' 


(NOI)  in  Docket  No.  RM  89-2  to  inform 
the  public  that  it  was  examining  the 
issues  of  merger  and  acquisition  of  r^ble 
systems  and  their  impact  on  the 
computation  and  reporting  of  royalties 
under  the  cable  compulsor\'  license,  17 
U.S.C.  111.  54  FR  38390  (1989).  At  the 
heart  of  the  1989  NOI  were  the  royalty 
filing  questions  raised  by  the 
application  of  the  "contiguous 
com.munities"  provision  of  the  section 
111(f)  definition  of  a  cable  system.  That 
provision  provides  that  two  or  more 
cable  facilities  are  considered  as  one 
cable  system  if  the  facilities  are  either  in 
contiguous  communities  under  common 
ownership  or  control  or  operating  from 
one  headend.  See  also  37  CFR 
201.17(b)(2). 

The  Office  highlighted  some  of  the 
difficulties  created  by  cable  systems  in 
contiguous  communities  becoming  a 
single  system  through  either  merger  or 
acquisition  by  a  common  owner: 

For  example,  assume  a  situation  whi-re 
there  are  two  completely  independent  but 
contiguous  cable  sysiems.  System  A  carries 
two  non-permitted  (3.75%  rate)  independent 
station  signals  and  System  B.  assigned  a 
diflerent  television  market,  carries  the  same 
tv.o  independent  station  signdls  but  on  a 
pemiitted  (base  rate)  basis,  plus  a 
superslation  signal  on  a  non-pemjitti'd 
(3.75%  rate)  basis.  Systems  A  and  B  are 
purLlidsed  by  the  same  parent  compa.':y  a:.d 
.ipparentiy  become  a  -jingle  cable  system  for 
purposes  of  the  compulsory  license.  The 
purchase  raises  several  problematic  iss.ies  jis 
to  the  calculation  of  the  proper  royaltyf>' '. 
Should  the  independent  stations  be  paid  for 
at  the  3.75%  rate  or  the  non-3. 75%  rate 
system-wide,  or  should  the  rates  be  allor.iti  d 
among  subscribers  within  the  system  and.  if 
sf).  on  what  basis?  Furthermore,  if  allocation 
is  the  answer,  what  rate  can  be  attributed  to 
new  subscribers  to  the  merged  svsten:'' 
Finally,  there  is  the  question  i)f  the 
superstation  signal  which  is  cnly  carried  by 
former  cable  System  B.  At  the  time  of 
acquisition,  should  the  super  tation  be 
attributed  throughout  the  ent  re  svstem.  ►;'.  -^ii 
though  many  subscribers  do  rot  receive  the 
signal  (a  so-called  'phantom'  signal)?  .At-.H 
which  system's  market  quota  (A's  or  B  s) 
should  be  used  for  the  entire  stateir.tut? 

54  FR  at  38391 

Based  on  the  above  scenario,  the 
CX^iice  also  formally  posed  a  set  of 
further  questions — many  of  which 
addressed  the  creation  of  subscriber 
groups  for  attributing  signals  and 
roy.^lty  rates.  Among  these  quesiions 
were  whether  cable  operators  should  in' 
aliened  to  attribute  distant  signals 
among  their  subscribers  in  accordance 
with  tile  conditions  that  existed  prior  to 
the  merger  or  acquisition,  and  whether 
cable  operators  should  only  be  required 
to  include  in  gross  receipts  the  revenues 
gcnerdled  from  subscribers  who  acti:ally 
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proposal  is  a  two  step 
ig  regation,  and  then 
;ross  receipts.  Cable 
d  first  aggregate  the  gross 
of  their  subscribers  to 
'!  lich  Copyright  Office  form 
■<  yalty  rates)  to  use;  then 
would  report  carriage  of 
s  according  to  subscriber 
in  the  above  example 
1  he  Office  in  the  1989  NOI. 
_  B  would  aggregate  their 
to  determine  which  form 
SA  1-2  or  SA-3)  and  the 
royalty  rates,  and  then 
separately  (i.e.  as  they 
to  the  merger/ 
Thus,  if  System  A  and  B's 
receipts  total  vvas  in 
,000,  both  systems  would 
form  SA-3  with  the 
^  royalty  rates.  System  A 
SA-3  and  report  two  non- 
dependent  signals  at  the 
I  ased  only  on  the  gross 
subscribers  in  the 
System  A  serves.  System  B 
an  SA-3  and  report  both 
3.75%  superstation 
same  two  independent 
)ermitted  basis,  based  on 
of  the  subscribers  in 
System  B  serves.  See 
American  Television  and 
Corp.  at  10;  comments 
,  Olender  &  Hochberg, 
( omments  of  Adelphia 
ion  Corp  et.  al.  at  10; 
National  Cable  Television 
it  13;  comments  of  Program 
7-9.  But  see  comments  of 
Claimants  at  3.  The 
c  jmmentators  argue  that  this 
;onsistent  with  the 
communities"  provision  of 
■)  since  that  provision 
to  how  systems  are  to  be 
how  they  are  to  report 
sustains  the  purpose  of  the 
prevent  fragmentation  of 


n  )t 


commentators' 
the  creation  of 


Although  thfe  CopyTight  Office  has  reviewed  the 
not  reached  any  conclusions  or 
egard  to  the  suggestions  proposed 
(jommentators. 
on"  is  the  practice  whereby  a  cable 
or  "fragments"  its  system  into  as 
systems  Tiling  separate  forms, 
1-2,  and  corresponding  lower 
purpose  of  fragmentation  its  to 
opeiator's  overall  gross  receipts  and  ' 
substantially  lower  royalty 
undetlthe  cable  license. 


"subscriber  groups"  within  a  single 
cable  system,  requiring  allocation  of 
gross  receipts  to  specific  groups  of 
subscribers  and  application  of  varying 
royalty  rates  to  those  groups.  Until  now, 
the  Copyright  Office  has  looked  with 
disfavor  on  allocation  of  gross  receipts 
based  on  subscriber  groups,  since 
allocation  among  different  subscribers, 
with  one  exception,  is  not  specifically 
recognized  by  section  111  and  creates 
problems  in  applying  the  royalty  rates. ' 
The  only  express  allowance  for 
allocation  in  section  111  is  the  partially 
local/partially  distant  provision  of 
section  111(d)(1)(B).  That  section 
provides  that  "in  the  case  of  any  cable 
system  located  partly  within  and  partly 
without  the  local  service  area  of  a 
primary  transmitter,  gross  receipts  shall 
be  limited  to  those  gross  receipts 
derived  fi-om  subscribers  located 
vwthout  the  local  service  area  of  such 
primary  transmitter."  There  are  now 
other  "subscriber  group"  and  gross 
receipts  allocation  issues  beyond  those 
of  section  111(d)(1)(B)  and  those 
presented  by  the  merger  and  acquisition 
of  cable  systems. 

II.  The  1992  Cable  Act 

In  1992  Congress  passed  the  "Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992"  (1992  Cable 
Act)  which,  among  other  things, 
regulates  the  rates  that  cable  operators 
may  charge  their  subscribers  for  cable 
programming  services.  Although  the 
1992  Cable  Act  is  telecommunications 
legislation,  and  not  copyright,  its 
passage  has  created  additional  issues 
related  to  creation  of  subscriber  groups 
and  allocation  of  gross  receipts  to  those 
addressed  in  our  1989  NOI. 

The  1992  Cable  Act  permits  the 
Federal  Communications  Corrmaission, 
and  in  some  cases  local  franchising 
authorities,  to  regulate  the  rates  charged 
by  cable  operators  for  both  broadcast 
and  nonbroadcast  programming 
services.  While  packages  or  "tiers"  of 
programming  services  are  subject  to  rate 
regulation,  Congress  excluded  per- 
channel  service  offerings  from  such 
regulation.  These  per-channel  offerings 
are  known  as  a  la  carte  signals  because, 
to  be  exempt  from  rate  regulation, 
subscribers  must  have  a  "realistic 
choice"  in  deciding  whether  to  receive 
the  signal.  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking 
in  MM  Docket  92-266,  8  FCC  Red.  5631 
11327-328  &  n. 808. 


Tiei 


'The  royalty  rate  problems  include  identifying 
the  signals  to  which  the  3.75%  rate  applies  and  in 
the  case  of  permitted  signals,  what  is  the  order  of 
the  DSE  (first,  second,  third). 


The  exemption  from  rate  regulation 
for  a  la  carte  signals  encourages  cable 
operators  to  offer  some,  if  not  all  of  their 
services  (beyond  the  basic  tier  required 
by  the  1992  Cable  Act  to  be  provided  to 
all  subscribers),  on  a  subscriber  choice 
basis.  Thus,  for  example,  a  cable 
operator  might  offer  subscribers  three 
distant  superstation  signals  (WTBS, 
VVWOR,  WON,  etc.)  at  $3  a  month  per 
signal.  A  subscriber  could  choose  any 
combination  of  these  signals,  or  none  at 
all,  and  pay  only  the  per  signal  charges 
for  those  signals  selected.  The  result  is 
a  number  of  distant  signal  offerings  by 
the  cable  operator,  with  varying 
numbers  of  subscribers  within  the 
system  selecting,  receiving,  and  paying 
separately  for  each  signal. 

With  the  increasing  ability  of  cable 
operators  to  offer  subscribers  essentially 
"one  signal  tiers"  of  broadcast  stations, 
issues  arise  as  to  the  proper  calculation 
and  reporting  of  royalty  fees  under  the 
section  111  cable  compulsory  license.  If 
every  distant  signal  offering  is  allocated 
to  the  entire  subscriber  base  of  the  cable 
system,  "one  signal  tiers"  that  are 
purchased  by  just  a  few  of  the  cable 
system's  subscribers  could  result  in 
costing  the  cable  system  more  in 
royalties  than  the  income  it  gets  from 
the  few  subscribers.  As  noted  above,  the 
Copyright  Office  has  had  a  longstanding 
policy  against  creation  of  subscriber 
groups  and  allocation  of  gross  receipts, 
except  as  provided  for  in  section 
111(d)(1)(B).  By  extending  the  comment 
period  in  this  proceeding,  the  Office  is 
now  re-examining  this  policy  in  both 
the  context  of  merger  and  acquisition  of 
cable  systems  and  a  la  carte  broadcast 
signals. 

III.  Extension  of  Comment  Period 

Because  the  royalty  issues  presented 
by  a  la  carte  broadcast  signals  resemble 
many  of  those  presented  by  the  merger 
and  acquisition  of  cable  systems,  the 
Copyright  Office  is  reopening  this 
proceeding  to  receive  comment  on  how 
compulsory  license  royalty  payments 
should  be  made  for  a  la  carte  offerings 
of  broadcast  signals  by  cable  operators. 
Specifically,  the  Office  seeks  comment 
on  the  following  inquiries: 

(a)  As  described  in  the  "System  A  and 
System  B"  example  in  the  1989  NOI  to 
this  proceeding,  a  "phantom"  signal 
problem  occurs  when  the  superstation 
carried  by  System  B  is  attributed  to  all 
subscribers  throughout  the  merged 
systems,  even  though  the  subscribers  in 
former  System  A  do  not  actually  receive 
the  signal.  In  the  case  of  a  la  carte 
broadcast  signals,  should  carriage  of 
each  distant  broadcast  signal  be 
attributed  throughout  the  entire 
subscription  base,  even  if  many 


subscribers  do  not  actually  receive  the 
signal.  The  Copyright  Office  has 
historically  required  such  attribution, 
based  upon  its  interpretation  that  the 
CopjTight  Act  permits  only  allocation  of 
gross  receipts  among  subscriber  groups 
for  partially  local/partially  distant 
signals.  Does  the  1992  Cable  Act,  or 
other  circumstances,  warrant  a  change 
in  this  interpretation?  If  so,  on  what 
basis? 

(b)  It  has  been  suggested  by  some  that 
the  Copyright  Office  should  permit 
creation  of  subscriber  groups  for  a  la 
carte  broadcast  signals,  and  allow  cable 
operators  to  allocate  gross  receipts  only 
to  those  subscribers  who  select  and 
receive  a  particular  signal.  Thus,  for 
example,  if  a  cable  system  has  1000 
subscribers  and  only  500  of  them  choose 
to  receive  superstation  X,  the  distant 
signal  equivalent  (DSE)  value  generated 
by  superstation  X  would  only  be 
applied  against  the  gross  receipts 
generated  from  the  500  subscribers  who 
took  the  superstation,  as  opposed  to 
applying  it  against  the  system's  total 
gross  receipts.* 

One  concern  with  allowing  that 
would  be  that  it  would  offer  the  cable 
system  an  incentive  to  pull  its  distant 
signals  from  its  basic  tier  offering,  and 
offer  them  only  as  a  la  carte  signals, 
thus  reducing  the  subscriber  base  from 
which  the  royalty  is  calculated. 

The  Cable  Act  of  1992  has  made  it 
more  difficult  for  cable  systems  to 
restructure  their  distant  signal  offerings 
because  it  states  that,  for  a  basic  tier 
subject  to  rate  regulation,  "such  basic 
ser\'ice  tier  shall,  at  a  minimum,  consist 
of  *  •  •  (iii)  any  signal  of  any 
television  broadcast  station  that  is 
provided  by  the  cable  operator  to  any 
subscriber,  except  a  signal  which  is 
secondarily  transmitted  by  a  satellite 
carrier  beyond  the  local  service  area  of 
such  station."  47  USC  543  (b)  (7)  (iii). 

Therefore,  for  distant  signals  that  are 
imported  by  means  other  than  satelUte 
carrier,  if  the  cable  system  offers  it  to 
one  subscriber,  it  must  offer  it  to  all  on 
the  basic  tier.  In  1989.  48.2%  of  all 
instances  of  distant  signal  carriage  on  a 
Form  3  cable  system  were  by  means 
other  than  satellite  carrier.  1989  Cable 
Royalty  Distribution  Proceeding,  57  FR 
15286, 15294  (1992). 

However,  51.8%  of  distant  signal 
carriage  in  1989  was  by  means  of 
satellite  carrier,  and  those  signals  could 
be  pulled  from  the  basic  tier  without 
violating  the  1992  Cable  Act.  In 
addition,  cable  systems  that  are  not 
subject  to  basic  tier  rate  regulatiort 


'This  example  assumes  the  cable  system  is  an 
SA-3  form  system,  and  therefore  makes  royalty 
payments  based  on  the  number  of  DSE's  carried 


because  there  is  effective  competition  in 
the  system's  fi-anchise  area,  are  also  free 
to  restructure. 

What  would  be  the  statutory  basis  for 
allowing  a  la  carte  allocation,  and  what 
effect  would  it  have  on  the  total  amount 
of  royalties  paid? 

(c)  If  the  Cop\Tight  Office  allowed  the 
type  of  gross  receipts  allocation 
described  in  question  (b),  what  is  the 
proper  royalty  rate  to  assess  against  the 
gross  receipts  of  each  subscriber  group? 
For  example,  if  a  cable  system  carried 
two  distant  signals  on  an  a  la  carte 
basis,  one  a  permitted  signal  and  the 
other  a  non-permitted  signal  at  the 
3.75%  rate,  how  can  it  be  determined 
which  subscriber  group  is  receiving  the 
less  expensive  base  rate  permitted 
signal,  and  which  group  is  receiving  the 
more  expensive  3.75%  rate  non- 
permitted  signal?  Obviously,  there  is  a 
powerful  incentive  for  the  cable 
operator  to  assign  the  3.75%  rate  to  the 
signal  writh  the  fewest  subscribers,  and 
hence  the  lowest  amount  of  gross 
receipts.  A  similar  problem  occurs  in 
applying  the  decreasing  rates  for 
permitted  signals.  Are  there  any  fixed 
factors  which  the  Copyright  Office 
could  apply  to  prevent  the  repeated 
occurrence  of  applying  the  lower  rate 
against  the  higher  gross  receipts?  What 
effect  would  that  have  on  the  total 
royalty  pool  generated  by  section  111? 

The  Copyright  Office  requests 
comment  on  the  questions  raised  in  this 
extended  comment  period,  as  well  as 
any  other  issues  related  to  compulsory 
license  royalty  pajTnents  for  a  la  carte 
offerings  of  broadcast  signals. 

List  of  Subjects 

Cable  compulsory  license;  Cable 
television  systems. 

Dated:  December  29, 1994. 
Marybeth  Peters, 
Register  of  Copyrights. 

Approved  by: 
James  H.  Billington, 
The  Librarian  of  Congress. 
(FR  Doc.  95^39  Filed  1-6-95;  8:45  am) 
BILLING  CODE  1410-31-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[OAQPS  No.  CA-95-6639;  FRL-5134-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  California 
Implementation  Plan  Revision,  San 
Joaquin  Valley  Unified  Air  Pollution 
Control  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Cahfomia  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from 
polystyrene  foam,  polyethylene,  and 
polypropylene  manufactiu-ing  and 
polyester  resin  operations. 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act. 
as  amended  in  1990  (CAA  or  the  Act). 
EPA's  final  action  on  this  notice  of 
proposed  rulemaking  (NPRM)  will 
incorporate  these  rules  into  the  federallj 
approved  SIP.  EPA  has  evaluated  each 
of  these  rules  and  is  proposing  to 
approve  them  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 
DATES:  Comments  must  be  received  on 
or  before  February  8. 1995. 
ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  A.  Meer,  Rulemaking  Sectior 
(A-5-31,  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX.  75  Hawthorne  Street,  San 
Francisco.  CA  94105-3901. 

Copies  of  the  new  rules  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  atfiPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
also  available  for  inspection  at  the 
following  locations: 
Cahfomia  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section.  2020  "L"  Street, 
-  Sacramento,  CA  95814. 
San  Joaquin  Valley  Unified  Air 
Pollution  Control  District  1999 
Tuolumne  Street,  Fresno,  CA  93721. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard.  Rulemaking  Section 
(A-5-3].  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  IX,  75  Hawthorne  Street.  San 
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Francisco,  Q\  94105-3901,  (415)  744- 
1197. 

SUPPLEMENTARY  INFORMATION: 

Applicabilit  i 

The  rules  )eing  proposed  for  approval 
into  the  Cali  'omia  SIP  include:  San 
Joaquin  VaUey  Unified  Air  Pollution 
Control  Dispel  (SJVUAPCD)  Rule  4682, 
Polystyrene  Foam,  Polyethylene,  and 
Polypropylene  Manufacturing;  and 
SJVUAPCD  Rule  4684,  Polyester  Resin 
Operations.  These  rules  were  submitted 
by  the  Calif(  mia  Air  Resources  Board 
(CARB)  to  EPA  on  July  13. 1994. 

Background 

On  March  3, 1978,  EPA  promulgated 
a  list  of  ozoi  le  nonattainraent  areas 
undar  the  pi  ovisions  of  the  Clean  Air 
Act,  as  aniei  ided  in  1977  (1977  CAA  or 
pre-am'^r-df'  1  Act),  that  included  the 
San  Jodqv-'in  Valley  Air  Basin  which 
includes  tht  following  eight  air 
pollution  CO  ntrol  districts  (APCDs): 
Fresno  Coui  ity  APCD.  Kem  County 
APCD.'  Kin  ;s  County  APCD,  Madera 
County  APC  D,  Merct»d  County  APCD, 
San  Joaquin  County  APCD,  Stanislaus 
County  APC  D,  and  Tulare  County 
APCD.  43  F  I  8964;  40  CFR  81.305.  The 
SJVUAPCD  las  authority  over  the  San 
Joaqiiin  Val  ey  Air  Basin  which 
includes  all  of  the  above  eight  counties 
except  for  tl  e  Southeast  Desert  Air 
Basin  portic  q  of  Kem  County.  Because 
these  areas  ^ere  unable  to  meet  the 
statutory  attbioinent  date  of  December 
31,  1982,  Cahfomia  requested  under 
section  1721  a)(2),  and  EPA  approved,  an 
extension  o  the  attainment  date  to 
December  3 1, 1987.*  40  CFR  52.222.  On 
May  26, 19f  8,  EPA  notified  the 
Governor  ol  California,  pursuant  to 
section  110  a)(2)(H)  of  the  pre-amended 
Act,  that  thi !  above  districts'  portions  of 
the  Califom  ia  SIP  were  inadequate  to 
attain  and  n  lainlain  the  ozone  standard 
and  request  jd  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPAs  SIP- 
Call).  On  N(  tvember  15, 1990.  the  Clean 
Air  Act  Am  mdraents  of  1990  were 
enacted.  Pu  j.  L.  101-549. 104  Stat. 
2399.  codi£  ed  at  42  U.S.C.  7401-767 Iq 
(CAA  or  Ac ;).  In  amended  sections 
182(b)(2)  (B )  and  (C)  of  the  CAA, 
Congress  sti  itutorily  required 
nonattainm  jnt  areas  to  submit 


Basin 


>  At  that  timi 
two  air  basins 
the  Southeast 
Valley  .^ir 
designated  as 
Desert  Air 
designated  as 
(1991V. 
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reasonably  available  control  technology 
(RACT)  rules  for  all  major  sources  of 
VOCs  by  November  15, 1992.  The  San 
Joaquin  Valley  Air  Basin  is  classified  as 
serious  3;  therefore,  this  area  was  subject 
to  the  RACT  catch-up  requirement  and 
the  November  15, 1992  deadline." 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  July  13, 
1994,  including  the  rules  being  acted  on 
in  this  document.  This  document 
addresses  EPA's  proposed  action  for 
SJVUAPCD  Rule  4682,  Polystyrene 
Focun,  Polyethylene,  and  Polypropylene 
Manufacturing;  and  SJVUAPCD  Rule 
4684,  Polyester  Resin  Operations.  The 
SJVUAPCD  adopted  Rules  4682  and 
4684  on  June  16, 1994  and  May  19. 
1994.  respectively.  These  submitted 
rules  were  found  to  be  complete  on  JuLy 
22. 1994  pursuant  to  EPA's 
completeness  criteria,  which  are  set 
forth  in  40  CFR  Part  51  Appendix  V,* 
and  are  being  proposed  for  approval 
into  the  SIP. 

The  SJVUAPCD  Rule  4682, 
Polystyrene  Foam,  Polyethylene,  and 
Polypropylene  Manufacturing,  controls 
VOC  emissions  from  the  manufacturing 
and  processing  of  polystyrene  foam, 
polyethylene,  and  polypropylene  and 
from  the  storage  of  VOC  blowing  agents; 
and  SJVUAPCD  Rule  4684,  Polyester 
Resin  Operations,  controls  emissions 
from  polyester  resin  operations.  VOCs 
contribute  to  the  production  of  ground 
level  ozone  and  smog.  The  rules  were 
adopted  as  part  of  each  district's  efforts 
to  achieve  the  National  Ambient  Air 
Quality  Standard  (N.\AQS)  for  ozone 
and  in  response  to  sections  182(b)(2)  (B) 
and  (C).  The  following  is  EPA's 
evaluation  and  proposed  action  for 
these  rules. 

EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  Part  D  of  the  CAA 
and  40  CFR  Part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 


Kem  County  included  portions  of 
the  San  [oaquia  Valley  Air  Basio  and 
I  leserl  Air  Basin.  The  San  (oaquin 
Bas  n  portion  of  Keni  County  was 
I  oridttainment.  and  the  Southeast 

portion  of  Kern  County  was 
I  jidassified.  See  40  CFR  81.305 


wa£  not  requested  for  the 
r  ties;  Kem,  Kings,  Madera,  Mercsd 
,  iba  attainment  dale  for  these 
December  31.  1982. 
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'  The  San  Joaquin  Valley  Air  Basin  retained  its 
designations  of  nonattainment  and  was  claasifiad  by 
operation  of  law  pursuant  to  sections  107(d)  and 
181(a)  upon  the  date  of  enactment  of  the  CAA.  See 
55  FR  56694  (November  6. 1991). 

<  California  did  not  make  the  required  SEP 
submittals  by  November  15, 1992.  On  January  15, 
1993.  the  EPA  made  a  Hnding  of  failure  to  make  a 
submittal  pursuant  to  section  179(a)(1),  which 
started  an  18-month  sanction  clock.  The  rules  being 
acted  on  in  this  NPRM  were  submitted  in  response 
to  the  EPA  finding  of  failure  to  submit. 

'  EPA  adopted  the  completeness  criteria  on 
February  16. 1990  (55  FR  5830)  and,  pursuant  to 
section  110(k)(l|(A)  of  the  CAA,  revised  the  criteria 
on  August  26, 1991  (56  FR  42216). 


interpretation  of  these  requirements, 
whicii  forms  the  basis  for  today's  action, 
appears  in  various  EPA  policy  guidance 
docujnents.*  Among  those  provisions  is 
the  requirement  that  a  VOC  rule  must, 
at  a  minimtim,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
catch-up  their  RACT  rules.  See  section 
182(b)(2).  The  CFG  applicable  to 
SJVUAPCD  Rule  4682  is  entitled, 
"Control  of  Volatile  Organic  Compoimd 
Emissions  fi-om  Manufacture  of  High- 
Density  Polyethylene,  Polypropylene, 
and  Polystyrene  Resins"  (EPA-450/3- 
83-008).  For  some  categories,  such  as     * 
polyester  resin  operations,  EPA  did  not 
publish  a  CTG.  In  such  cases,  the 
district  may  determine  what  controls  are 
required  to  satisfy  the  RACT 
requirement  by  reviewing  the  operations 
of  facilities  subjegt  to  the  regulation  and 
evaluating  regulations  for  similar 
sources  in  other  areas.  Further 
interpretations  of  EPA  policy  are  found 
in  the  Blue  Book,  referred  to  in  footnote 
6.  In  general,  these  guidance  documents 
have  been  sol  forth  to  ensure  that  VOC 
rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP. 

SJVUAPCD  Rule  4682,  Polystyrene 
foam,  Polyethylene,  and  Polj-propylene 
Manufacturing,  is  a  new  rule  adopted  to: 

•  Provide  emissions  reduction 
methods  such  as  (1)  use  of  a  blowing 
agent  other  than  a  VOC;  or  (2)  use  of 
trichlorofluoromethane  (CFC-11)  or 
dichlorodifluoromethane  (CFC-12). 

•  Require  recordkeeping  for  product 
use  and  add-on  control  equipment. 

•  Provide  test  methods  to  determine 
compliance. 

SJVUAPCD  Rule  4684,  Polyester 
Resin  Operations,  is  a  new  rule  adopted 
to: 


'Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
post-1987  ozone  and  carbon  monoxide  policies  that 
concerns  RACT,  52  FR  45044  (November  24, 1987); 
"Issues  Relating  to  VOC  Regulation  Cutpoints, 
Dericiencies,  and  Deviations.  Clarificatiou  to 
Appendix  D  of  November  24.  1987  Federal  Register 
Notice"  (Blue  Book)  (Notice  of  availability  wes 
published  in  the  Federal  Registar  on  May  25,  1988); 
and  the  existing  control  techni^oe  guidelines 
(CTGs). 


•  Control  emissions  from  polyester 
resin  operations  through  the  following 
set  of  control  options:  (1)  use  of  resin 
material  with  no  more  than  35% 
monomer  by  weight;  (2)  use  of  low 
pigmented  gel  coats  with  no  more  than 
45%  monomer  by  weight;  (3)  use  of 
resin  containing  a  vapor  suppressant, 
such  that  weighPloss  from  the  VOC 
emissions  does  not  exceed  60  grams  per 
meter  of  exposed  surface  during  resin 
polymerization;  (4)  use  of  a  closed-mold 
system;  and  (5)  use  of  an  emission 
control  system. 

•  Provide  recordkeeping 
requirements. 

•  Provide  test  methods  to  determine 
compliance. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EP^ 
regulations,  and  EPA  policv.  Therefore, 
SJVUAPCD  Rule  4682,  Polystyrene 
Foam,  Polyethylene,  and  Polypropylene 
Manufacturing;  and  SJVUAPCD  Rule 
4684,  Polyester  Resin  Operations  are 
being  proposed  for  approval  under 
section  110(k)(3)  of  the  CAA  as  meeting 
the  requirements  of  section  110(a)  and 
Part  D. 

Nothing  in  this  action  should  be 
ronstmed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
imp-ementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  Sections  600  et.  seq.,  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 
sections  603  and  604.  Alternatively, 
EPA  may  certify  that  the  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50.000. 

SIP  approvals  under  sections  110  and 
301  and  subchapter  I,  Part  D  of  the  CAA 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  ihe  nature  of  the  Federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 


economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

The  0MB  has  exempted  this  action 
from  review  under  Executive  Order 
12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compound. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  December  14, 1994. 
Felicia  Marcus, 
Regional  Administrator. 
IFR  Doc.  95-461  Filed  1-6-95;  8:45  am] 
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40  CFR  Part  60 
[AD-FRL-5132-5] 

Standards  of  Performance  for  New 
Stationary  Sources;  Appendix  A— 
Reference  Methods;  Amendments  to 
Method  24  for  the  Determination  of 
Volatile  Matter  Content,  Water  Content, 
Density,  Volume  Solids,  and  Weight 
Solids  of  Surface  Coatings 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  establishes 
procedures  for  the  determination  of 
volatile  matter  content,  density,  voliune 
solids,  and  water  content  for  ultraviolet 
radiation-cured  coatings.  Method  24 
refers  to  the  American  Society  for 
Testing  and  Materials  (ASTM) 
procedures  for  the  determination  of 
volatile  matter  content,  density,  volume 
solids,  tveight  solids,  and  water  content 
of  surface  coatings.  This  ASTM  method 
excluded  ultraviolet  radiation-cured 
coatings  which  was  not  EPA's  intent. 
Therefore,  EPA  is  revising  Method  24  to 
apply  to  ultraviolet  radiation-cured 
coatings. 

A  public  hearing  will  be  held,  if 
requested,  to  provide  interested  persons 
an  opportunity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  proposed  rule. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  March  7,  1995. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  to  speak  at  a  public 
hearing  by  January  30,  1995,  a  public 
hearing  will  be  held  on  February  8,  1995 
beginning  at  10  a.m.  Persons  interested 


in  attending  the  hearing  should  call  the 
contact  mentioned  under  ADDRESSES  to 
verif>'  that  a  hearing  will  be  held. 

Request  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  must 
contact  EPA  by  January  30,  1995. 
ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicated  if 
possible)  to:  Air  Docket  Section  (LE- 
131),  Attention:  Docket  Number  A-94- 
37,  U.S.  Environmental  Protection 
Agency.  401  M  Street.  S.W., 
Washington,  D.C.  20460. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  a  public  hearing,  it  will 
be  held  at  EPA's  Emission  Measurement 
Laborator>-  Building.  Research  Triangle 
Park,  North  Carolina.  Persons  intL-rested 
in  attending  the  hearing  or  wishing  to 
present  oral  testimony  should  contact 
Candace  Sorrell,  Emission  Measurement 
Branch  (MD-19).  Technical  Support 
Division,  U.S.  Environmental  Protection 
Agency.  Research  Triangle  Park,  N.C. 
27711.' telephone  (919)  541-1064. 

Docket.  Docket  Number  A-94-37, 
containing  materials  relevant  to  this 
rulemaking,  is  available  for  public 
inspection  and  copying  between  8:30 
a.m.  and  Noon,  and  1:30  and  3:30  p.m., 
Monday  through  Friday,  at  EPA's  Air 
Docket  Section,  Room  Ml 500,  First 
Floor,  Waterside  Mall,  Gallery  1.  401  M 
Street,  S.W..  Washington,  D.C.  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Candace  Sorrell  at  (919)  541-1064. 
Emission  Measurement  Branch  (MD- 
19).  Technical  Support  Division,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711. 

SUPPLEMENTARY  INFORMATION: 

I.  The  Rulemaking 

Method  24  was  intended  to  be  used 
for  measuring  volatile  organic 
compounds  content  of  all  coatings  that 
are  intended  for  either  ambient  or 
baking  film  foimdation.  When  Method 
24  was  published  in  1980  it  referenced 
the  American  Society  for  Testing  and 
Materials  (ASTM)  Method  D  2369-81, 
which  the  Environmental  Protection 
Agency  believed  would  apply  to  all 
coatings.  However,  that  method  was  not 
applicable  to  ultraviolet  (UV)  radiation- 
cured  coatings  and  this  amendment  to 
Method  24  will  incorporate  ASTM 
Method  D  5403-93,  which  does  contain 
those  procedures. 

This  rulemaking  does  not  impose 
emission  measurement  requirements 
beyond  those  specified  in  the  current 
regulation,  nor  does  it  change  any 
emission  standard.  Rather,  the 
rulemaking  would  simply  amend  an 
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existing  test 
emission 
that  would 
rulemaking. 

II.  Administi  ative  Requirements 

A.  Public  He  Jiing 

A  public  h  Baring  will  be  held  if 
requested,  to  discuss  the  proposed  test 
method  in  a(  cordance  with  Section 
307(d)(5)  of  I  he  Clean  Air  Act.  Persons 
wishing  to  it  ake  oral  presentations 
should  contfl  ct  EPA  at  the  address  given 
in  the  ADORE  >SES  section  of  this 
preamble.  Oi  al  presentations  will  be 
limited  to  15  minutes  each.  Any 
membiT  of  tl  e  public  may  file  a  written 
staten-i.jn;  wiLh  EPA  before,  during,  or 
within  30  da  ys  after  the  hearing.  Written 
statements  s  ould  be  addressed  to  the 
Air  Docket  S  action  address  given  in  the 
ADDRESSES  s^  iction  of  this  preamble. 

B.  Docket 

The  docke  is  an  organized  and 
complete  filt  for  all  information 
submitted  oi  otherwise  considered  by 
EPA  in  the  d  svelopraent  of  this 
proposed  ru  smaking.  The  principle 
purposes  of  1  he  docket  are:  (1)  to  allow 
interested  pc  rties  to  identify  and  locate 
documents  s  j  that  they  can  effectively 
participate  ii  i  the  rulemaking  process 
and  (2)  to  sei  ve  as  the  record  i.n  case  of 
judicial  revi(  w  (except  for  interagency 
review  mate  ials)  (Section  307(d)(7)(A)l. 


C.  Executive 
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Order  12866 


Order  12866  [58 
51735  (October  4. 
/jgency  must  determine 
regulatory  action  is 
and  therefore  subject  to 
and  the  requirements  of 
Order.  The  Order  defines 
egula^ory  action"  as  one 
to  result  in  a  rule  that  may: 
annual  effect  on  the 
5100  million  or  more,  or 
af  ect  in  a  material  \vay  the 
ector  of  the  economy, 
competition,  jobs,  the 
,  public  health  or  safety,  or 
ir  tribal  governments  or 


i  serious  inconsistency  or 
If  erfere  with  an  action  taken 
another  agency; 
Materiilly  alter  the  budgetary 

erUtlements,  grants,  user  fees, 
or  the  rights  and 
recipients  thereof;  or 
I  ovel  legal  or  policy  issues 
'  legal  mandates,  the 
(riorities,  or  the  principles 
I  16  Executive  Order, 
determined  that  this  action 
[ificant  regulatory  action" 


prog  -ams  i 
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within  the  meaning  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  requires  the  identification  of 
potentially  adverse  impacts  of  Federal 
regulations  upon  small  business 
entities.  The  Act  specifically  requires 
the  completion  of  an  RFA  analysis  in 
those  instances  where  small  business 
impacts  are  possible.  Because  this 
rulemaking  imposes  no  adverse 
economic  impacts,  an  analysis  has  not 
been  conducted.  Pursuant  to  the 
provision  of  5  U.S.C.  605(b).  I  hereby 
certify  that  the  promulgated  rule  will 
not  have  an  impact  on  small  entities 
because  no  additional  costs  will  be 
incurred. 

E.  Paperwork  Reduction  Act 

This  rule  does  not  change  any 
information  collection  requirements 
subject  to  Office  of  Management  and 
Budget  under  the  Paper.vork  Reduction 
Act  of  1980,  44  U.S.C.  3501  et  seq. 

List  of  Subjects  in  40  CFR  PaH  60 

Environmental  protection,  Air 
pollution  control.  Intergovernmental 
relations.  Surface  coating  of  metal 
furniture,  Automotive  and  light  duty 
truck  surface  coating  operations. 
Graphic  arts  industr\'  publications, 
Rotogravure  printing.  Pressure  sensitive 
tape  and  label  surface  coating.  Industrial 
surface  coating:  Large  appliances.  Metal 
coil  surface  coating.  Beverage  can 
surface  coating  industry,  Flexible  vinyl 
and  urethane  coating  and  printing, 
Plastic  parts  for  business  machine 
coatings  industry.  Incorporation  by 
reference,  and  Reporting  and 
recordkeeping  requirements. 

Dated:  December  23.  1994. 
r:arol  M.  Browner, 
Administrator. 

40  CFR  Part  60  is  proposed  to  be 
amended  as  follo^vs: 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  L.S.C.  7401,  7411.  7414. 
7416,  and  7601. 

2.  In  §  60.17  of  Subpart  A,  by  adding 
a  paragraph  (a)(63)  to  read  as  follows: 

§  60.1 7    Incorporation  by  reference. 


(a)'   *    • 

(63)  ASTM  D  5403-93  Standard  Test 
Methods  for  Volatile  Content  of 
Radiation  Curable  Materials. 


Appendix  A — [Amended} 

3.  In  Method  24  of  Appendix  A, 
Section  3.1  is  amended  by  removing  the 
words  "For  all  other  coatings  analyzed 
as  follows:" 

4.  In  Method  24  of  Appendix  A, 
Sections  3.2,  3.3,  3.4,  3.5,  3.6,  3.7  are 
redesignated  as  Sections  3.3,  3.4,  3.5, 
3.6,  3.7,  3.8,  respectively;  Sections  2.6, 
3.2  and  3.9  are  added,  to  read  as 
follows: 


Method  24 — [Amended! 


2.6  ASTM  D  5403-93  Standard 
Method  for  Volatile  Content  of 
Radiation  Curable  Materials 
(incorporated  by  reference — see  §60.17) 

*  *        *        «        • 

3.2  Ultraviolet  Radiation-cured 
Coating.  To  determine  volatile  content 
of  ultraviolet  radiation-cured  (UV- 
cured)  coatings,  follow  the  procedures 
in  Section  3.9.  Determine  water  content, 
density  and  solids  content  of  the  UV- 
cured  coatings  according  to  Sections 
3.4.  3.5,  and  3.6,  respectively.  The  UV- 
cured  coatings  are  coatings  which 
contain  unreacted  monomers  that  are 
polymerized  by  exposure  to  ultraviolet 
light.  For  all  other  coatings  not  covered 
by  Sections  3.1  or  3.2  analyzed  as 
follows: 

*  *         *         •         * 

3.9  UV-cured  Coating's  Volatile 
Matter  Content.  Use  the  procedure  in 
ASTM  D5403-93  (incorporated  by 
reference — see  §  60.17)  to  determine  the 
volatile  matter  content  of  the  coating 
except  the  curing  test  described  in 
NOTE  2  of  ASTM  D5403-93  is  required. 

IFR  Doc.  95^62  Filed  1-6-95;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  45  and  52 

Federal  Acquisition  Regulation; 
Government  Property 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  public  meeting. 

summary:  On  September  16, 1994,  (59 
FR  47583)  the  Director  of  Defense 
Procurement,  Department  of  Defense, 
announced  an  initiative  to  rewrite  the 
Federal  Acquisition  Regulation  (FAR) 
Part  45,  Government  Property,  to  make 
it  easier  to  understand  and  to  minimize 
the  burdens  imposed  on  contractors  and 
contracting  officers.  The  Director  of 
Defense  Procurement  is  providing  a 
forum  for  an  exchange  of  ideas  and 


information  with  government  and 
industry  personnel  by  holding  public 
meetings,  soliciting  public  comments, 
and  publishing  notices  of  the  public 
meetings  in  the  Federal  Register.  The 
topics  to  be  discussed  at  the  next  public 
meeting  include  a  proposed  deviation 
from  the  current  FAR  Part  45 
reqi'irement  to  track  certain  government 
property,  proposed  revisions  to  the 
definitions  currently  located  throughout 
FAR  Part  45,  and  the  priority  for 
addressing  the  remaining  topics.  Prior  to 
the  public  meeting,  interested  parties 
may  obtain  draft  materials  relating  to 
these  topics  from  the  Office  of  the 
Assistant  Secretary  of  Defense  for  Public 
Affairs. 

DATES:  Public  Meetings:  A  public 
meeting  will  be  conducted  at  the 
address  shown  below  from  1:00  p.m.  to 
5:00  p.m.,  local  time,  on  January  24, 
1995,  and  from  9:30  a.m.  to  5:00  p.m.. 
local  time,  on  January  25, 1995. 

Draft  Materials:  Drafts  of  the  materials 
to  be  discussed  at  the  public  meeting  on 
January  24  and  25  will  be  available  at 
the  Office  of  the  Assistant  Secretary'  of 
Defense  for  Public  Affairs  as  of  January 
12,  1995. 


Statements:  Statements  for 
presentation  should  be  submitted  to  the 
address  below  on  or  before  January  20, 
1995. 

ADDRESSES:  Draft  Materials:  Interested 
parties  may  obtain  drafts  of  the 
materials  to  be  discussed  at  the  public 
meeting  on  January  24  and  25  from  the 
Office  of  the  Assistant  Secretaiy  of 
Defense  for  Public  Affairs,  Directorate 
for  Public  Communication,  Room 
1E794.  Attn:  Harold  Heilsnis,  1400 
Defense  Pentagon,  Washington.  DC 
20301-1400. 

Public  Meeting:  The  public  meeting 
will  be  held  in  Suite  114, 1111  Jefferson 
Davis  Highway,  Crystal  Gateway  North 
(West  Tower).  Arlington.  Virginia 
22202.  Individuals  wishing  to  attend  the 
meeting,  including  individuals  wishing 
to  make  presentations  on  the  topics 
scheduled  for  discussion,  should 
contact  Mrs.  Linda  W.  Neilson,  DAR 
Council,  Attn:  IMD  3D139, 
PDUSD(A&T)DP/DAR.  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 

Please  cite  File  94-H028  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Linda  W.  Neilson,  telephone  (703) 
602-0131. 


SUPPLEMENTARY  INFORMATION:  Interested 
parties  were  invited  to  provide  written 
suggestions  or  comments  in  the  notice 
of  public  hearing  dated  September  16. 
1994  (59  FR  47583).  Twenty-two 
commentors  provided  approximately 
500  comments  focusing  on  the  follow  ing 
subject  areas:  definitions;  general 
comments;  classification;  general  policy; 
providing  government  proi>erty; 
providing  facilities;  software/ 
intellectual  property;  motor  vehicles; 
depreciation;  competitive  advantage; 
clauses;  property  control  system; 
liability;  records/accountability; 
physical  inventory;  reports,  care, 
maintenance  and  use  of  government 
property;  disposition  of  government 
property;  demilitarization;  storage 
agreements;  and  recommendations  for 
related  legislative  reform.  At  the  January- 
24  and  25  public  meeting,  interested 
parties  are  invited  to  present  statements 
on  the  proposed  deviation,  revisions  to 
the  definitions,  and/or  the  priority  for 
addressing  the  remaining  topics. 
Claudia  L.  Naugle. 
Executive  Editor.  Defense  Acquisition 
Regulations  Directorate. 
IFR  Doc.  95^37  Filed  1-6-95;  8:45  ami 
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This  sectiof  of  the  FEDERAL  REGISTER 
contains  do  ;uments  other  than  rules  or 
proposed  ri  les  that  are  applicat)le  to  the 
put)lic.  NotH  ;es  of  hearings  and  investigations, 
committee  ireetings.  agency  decisions  and 
rulings,  del^ations  of  auttx)rity,  filing  of 
petitions  and  applications  and  agency 
statements  pf  organization  and  turKtions  are 
examples  o  documents  appearing  in  this 
section. 


DEPAR 


^ 


ENT  OF  AGRICULTURE 


Animal  arid  Plant  Health  Inspection 
Service 

[Docket  Noj.  94-128-1] 

Receipt  of  Permit  Applications  for 
Release  litto  the  Environment  of 
Genetically  Engineered  Organisms 


agency: 
Inspectior 
action:  N  )tice 


■inimal  and  Plant  Health 
Service.  USDA. 


SUMMARY 

that  10 

release 

organisms 

being 

Health 


We  are  advising  the  public 
ications  for  permits  to 
tically  engineered 
into  the  environment  are 
revifewed  by  the  Animal  and  Plant 
In;  paction  Service.  The 


ap  jI 
ge  16 


App  ication  No. 


94-306-01 


94-326-01 


94-326-02 
mil  93-3  !0-01 
03-04-91. 


94-Oi5-01 


94-326-03 

mit 

04-13-91 
94-326-04 

mit 

06-1 6-9k 


94-326-05 
mit 
05-06-9to 


94-326-06, 
mit  94-0  KMW 
06-30-91. 


applications  have  been  submitted  in 
accordance  with  7  CFR  part  340,  which 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

ADDRESSES:  Copies  of  the  applications 
referenced  in  this  notice,  with  any 
confidential  business  information 
deleted,  are  available  for  public 
inspection  in  room  1141,  South 
Building,  U.S.  Department  of 
Agriculture,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  an  application  are  requested  to 
call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
You  may  obtain  copies  of  the 
dociunents  by  writing  to  the  person 
hsted  under  FOR  FURTHER  INFORMATION 
CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Arnold  Foudin,  Deputy  Director, 
Biotechnology  Permits,  BBEP,  APHIS, 
USDA,  P.O.  Drawer  810,  Riverdale,  MD 
20738.  The  telephone  number  for  the 
agency  contact  will  change  when  agency 
offices  in  Hyattsville,  MD,  move  to 


Riverdale,  MD,  during  January. 
Telephone:  (301)  436-7612 
(Hyattsville);  (301)  734-7612 
(Riverdale). 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Beheve  Are  Plant  Pests,"  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  into  the  United  States 
certain  genetically  engineered 
organisms  and  products  that  are 
considered  "regulated  articles."  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  limited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment:  • 


renewal  of  per- 
issued  on 


renewal  of  per- 
issued  on 


94-0^5-02 


renewal  of  per- 
issued  on 


94-0)5-03 


renewal  of  per- 
issued  on 


renewal  of  per- 
issued  on 


Applicant 


Union  Camp  Corporation 


University  of  Chicago 


U.S.  Depanment  of  Agri- 
culture, Agricultural  Re- 
search Service. 

Upjohn  Company 


Upjohn  Company 


Upjohn  Company 


Upjohn  Company 


Date  re- 
ceived 


11/02/94 


11/22/94 


11/22/94 


11/22/94 


11/22794 


11/22/94 


11/22/94 


Organisms 


American  sweetgum  trees  genetically  en- 
gineered to  express  a  gene  "for  toler- 
ance to  the  hertjicide  2,  4-D. 

Oilseed  rape  plants  genetically  engineered 
to  express  either  a  gene  from  Bacillus 
thuringiensis  sut)sp.  kurstaki  (Btk)  for  re- 
sistance to  lepidopteran  insects  or  a 
gene  from  potato  plants  for  resistance  to 
certain  chewing  insects. 

Barley  plants  genetically  engineered  to  ex- 
press resistarwe  to  barley  yellow  dwarf 
virus,  and  tolerance  to  phosphinothricin 
herbicides. 

Tomato  plants  genetically  engineered  to 
express  resistance  to  tomato  spotted 
wilt  virus. 

Cucumber  plants  genetically  engineered  to 
express  resistance  to  cucumber  mosaic 
virus,  watermelon  mosaic  vims  2,  and 
zucchini  yellow  mosaic  virus. 

Watermelon  plants  genetically  engineered 
to  express  resistance  to  watermelon 
mosaic  virus  2  and  zucchini  yellow  mo- 
saic virus. 

Cucumt)er  plants  genetically  engineered  to 
express  resistance  to  cucumt)er  mosaic 
virus,  papaya  ringspot  virus,  watermelon 
mosaic  virus  2,  zucchini  yellow  mosaic 
virus,  and  squash  mosaic  virus. 


Field  test  location 


Georgia. 


Idaho.  Illinois. 

Georgia. 
Michigan. 

Michigan. 

Georgia,  Michigan. 


Application  No. 

Applicant 

Date  re- 
ceived 

Organisms 

Field  test  location 

94-326-07.  renewal  of  per- 
mit 94-090-05,  issued  on 
06-21-94, 

94-332-01.  renewal  of  per- 
mit 94-060-01 .  issued  on 
6-03-94. 

94-332-02.  renewal  ot  per- 
mit 93-074-03.  issued  on 
07-12-93. 

Upjohn  Company 

UpjOhn  Company 

11/22/94 

11/28/94 
1V28/94 

Melon  plants  genetically  engineered  to  ex- 
press resistance  to  cucumtjer  mosaJc 
virus,  watermelon  mosaic  virjs  2.  zuc- 
chini yellow  mosaic  virus,  papaya 
ringspot  virus,  and  squasn  mosaic  virus. 

Lettuce  plants  genetically  engineered  to 
express  resistance  to  tomato  spotted 
wilt  virus. 

Cucurrt)er  plants  genetically  eng«nee'eo  to 
express  resistance  to  cucumber  mosaic 
vii^js.  watermelon  mosaic  virus  2.  and 
zucchini  yeliow  mosaic  virus. 

Califomia,  Georgia. 

Michiaan. 

Georgia 
Georgia. 

Upjohn  Company 

Ikmt-  III  Wushington,  IXZ.  this  2Bth  dty  ol 
I)won-ilHTl994. 
I.unnie  (.  King. 

Acting,  Administrator,  Animal  and  Plan: 
Health  Insppction  Senico 
IKK  Dor   9.S-42r!  FilnH  1-f>-f»5.  8  45  a.--.!! 
BILLING  CODE  3410-34-4> 


ASSASSINATION  RECORDS  REVIEW 
BOARD 


Notice 


« 


SUMMARY:  The  .\ssdssiuation  Record.s 
Ruviow  Board  announces  the 
commencement  of  its  formal  review  of 
records.  On  January  3.  1995.  the  staff 
began  the  review  of  the  records  created 
by  the  House  Scloct  Cuinmittee  on 
Assassinations.  The  Review  Board  will 
niaku  determinations  on  postponements 
fur  these  records  during  its  meeting  in 
\,\U'  I;inu!iry. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Hi.vid  C.  Marweli.  F\ecuti\e  DinK.ior. 
Rorun  20H,  f)00  E  Street  NW.. 
Washington,  I3C  20530,  Teiephonf;: 
(2(i21  724-0088,  F.-\X:  (202)  724-(;4"ir 
Davi  i  C.  Marwcll. 
Hsor  itivc  Director 

URPoi    0.i-14(i  Filo.l  I  -(. -'t."i.  K:4t  a'li! 
BILLIf  G  COOe  682C-TD-M 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

ADAAG  Review  Advisory  Committee; 
Meeting 

AGENCY:  .^rchite(  tuni!  and 

Transportation  BHrriors  Coinpiiannt 

HiKird. 

ACTION;  Notici!  of  meeting. 


SUMMARY:  The  Architectural  and 
Transportation  Barriers  CYimplianco 
Bnard  (Access  Board)  gives  notice,  as 
required  by  the  Foderal  .■\dvisor\- 

V  .i)iiu;i'nt!r  .  Loi  4.>  v   ..i.\...  .*\pp.  ^).  l)i  iHI' 


datt^sand  location  of  the  meetings  tif  its 
AD.-\AG  Review  Aa\isory  Committne. 

DATES:  The  .■\D.-\AG  Review  Advisor\ 
(Juriiinitte!'  will  meet  cm  Thursd.'iv, 
lanuarv-  2b.  1995  (9  a.m. -5  p.m.):  Friday. 
January  27.  lOfi.T  (9  a.m.-5  p.m.);  and 
.Saturday.  January  28.  ]99.=i  (9  a.m. -12 
p.m.). 

ADDRESSES:  The  meetmgs  on  Janu,:ry  26 
and  27.  199.5  will  be  held  at  the 
National  Institute  of  Building  Sciences. 
; 201  L  Street.  NW.,  Washington,  DC. 
The  me«'iiiig  on  Januar,  28, 1995  will  be 
held  at  thu  Washington  Vista  Hoinl. 
1400  M  Strwt.  NW".  Washmglon.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  ir.fonnation  regarding  the 
meetings  phrase  contact  .Marsha  Mazz. 
Office  of  Tet  hnica!  and  Infoimalinn 
.Services.  Arr.hitectural  and 
Tniusportalion  Barriers  Compliance 
Board.  1331  F  Street.  NW.,  suite  1000. 
Washington.  DC  20004-11 11. 
Telephone  (202)  2*2-5434  ext   21 
(v(m;,;p):  (2t)2)  2~2-5449  (TTVj.  Th:., 
diicument  is  available  in  altcrnalp 
fi>rMiats  (uassette  tape,  braiile.  Inr^e 
pr:r.',  c^r  c::;ri  p:;;orriiskj  up. in  re'ijiifst 

SUPPLEMENTARY  INFORMATION:  The 
Aci.rss  Bo^rr'  .'iasest:ibi;she'l  an 
advisory  ciminiUec  to  revii^w  ilu' 
.•\mericans  with  Disahili'ies  .-^ct 
Accessibility  Giiidflines  (.\D.\.\r)  f..r 
K-.nl.ilngs  ;;nd  fjri'ities.  3f.  CIR  p,!.--! 
1  IHl .  nppcn.iix  A.  The  advisor.' 
coii'.iriiileo  will  ai;:Ve  recoir.raf'nd.i'iims 
to  the  Acct.'Ss  Board  for  updaiiui; 
.■\D.\.\C.  to  ensure  that  tire  fjuidi-liiic-, 
remain  a  statt-of-the-art  Hocumeiit 
uhiih  is  generally  ccmsistt;;:?  wiih 
tecl.noingic  ;i!  developments  ^nd 
char.ges  in  noiioiuil  standards  ai;i 
model  codes,  and  meets  tlie  needs  of 
individuals  with  disabilities.  The 
advisory  ronimiltee  is  composed  of 
orgjinizations  representing  individuals 
with  disabilities,  laodei  code 
organizations,  professional  associatiojis. 
.Slate  and  local  governments,  building 
owners  and  operators,  and  other 
oriianiziitinns. 


The  .\DA.^C  Rev  iew  ,^dv  isorv 
Committee  has  formed  the  following 
subcommittees  to  assist  in  its  work: 
Editorial  ad  Format;  Acce.ssible  Routes: 
Plumbing:  Conjniunications  and 
Equipment:  and  .Special  Occupations 
The  subcommittees  will  meet  on 
Januan,  26  and  27.  1995  and  the  full 
committee  will  meet  on  Janu.irv  28. 
1995.  Subcommittee  and  full  committee 
mtHttings  are  open  to  the  public  The 
meeting  sites  a'^e  accessible  to 
individuals  with  disabilities.  .Sign 
language  interpreters  and  assistive 
listening  systems  will  be  available  fnr 
individuals  with  hearing  imji.nirmpnts. 
Lawrence  \V,  RofTRe. 
Exr<-utivebireclor 

IlRDoi    9S-432  Filed  l-*y-9n   K4S;.rr' 
BILLING  COOE  B050-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Citizens  Advisory  Comrn-ttee  on  Public 
Health  Service;  Activities  and 
Research  at  Departr^ent  ot  Energy 
(DOE)  Sites:  ha-^ford  Hcsith  Effects 
Subcommittee 

In  at.cordance  with  sec  tion  lf)(a)(2)  "f 
the  Federal  Aivis.j.-y  Cotmnitde  .Act 
(Pub.  L.  92-4(i,3)  the  .\<:e>K y  for  Tovn 
Substances  and  Disease  ReL'istrv 
(AT.SDR)  and  the  C.ri!c,-s  for  D;"v..;.- 
C"ontrol  and  Prevention  K'.iX^)  a:ir.ou:n.'' 
the  following  suhf:i)mn>iitt.H*  me«"tii^}i. 

Name'  d:,.'';!"?  .■^ti\is^).'"y  Co::.T:i';ei-  ■  ■. 
P'.;hiic  He.il'i:  StTviip  .\j.!ivi;;i's  niid 
f:esi-;ir!  n  at  DCii:  Sites:  Haulorci  }h    .■  . 

I  ff,-  K  .SuiHcnni  tier  iHUtS) 

■i'.!:ie3nd  lii^'t";  ."lam.-'  >>  ■•■  . i,  .  . 

_(>.  )'»'J=i 
PInre:  Hoi!ri<iy  l.-.!i  Cr:  wne  l':,^-n  li'Ar 

I I  i:t  Sixth  Avi'i-.vp.  Seittllt,-  Wjst.  -fcli:: 
Q.SIUI.  U'iephoif  iJUrO  -tC^-I'lHO.  FX.\  ;.iMi, 
;»40-1(il7 

S!,i!.is.  Open  to  the  p.:it;ic.,  l::Ti;i»-d  or.iv  |iv 
l\w  -ip^'i!  a\a;lalile.  'Hie  nnf«'tj;i£;  ri->;rn 
ai.f  e.::<:;'.i.i!ii.it?<  ■i,yr!'v"!i:a!»'lv'  i  >0  n^riplr 
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Backgrou  id 


Understand  ing 


re  newed  i 


id 


!  ai  d 


ticn 


1990  and 
between  A1|SDR 
delineates  t 
procedures 
activities  at 
104,  107,  a 
Environmental 
Liability 
These  activ  ties 
and  public 
listed  on,  oi 
National  Prjorit 
the  subject 
other  healtl 
epidemiolp ;; 
exposure 
education, 
research 
preparation 

In  addit 
December 
Health  and 
given  the 
conducting 
investigations 
the  vicinit 
facilities 
exposed  to 
from  non- 
uses.  HHS 
to  CDC. 

Purpose: 
meeting  is 
their  work 
ofATSDRs 
involvemer  t 
public  health 

Matters 
include 
on  the  hi: 
site  and  cujrent 
updates  on 
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A  Memorandum  of 
(MOU)  was  signed  in  October 
in  November  1992 
and  DOE.  The  MOU 
16  responsibilities  and 
■or  ATSDR's  public  health 
DOE  sites  required  under  section 
120  of  the  Comprehensive 

Response,  Compensation,  and 
(CERCLA  or  "Superfund"). 
includes  health  consultations 
lealth  assessments  at  DOE  sites 
proposed  for,  the  Superfund 

ies  List  and  at  sites  that  are 
)f  petitions  from  the  public;  and 
related  activities  such  as 
ic  studies,  health  surveillance, 

disease  registries,  health 
!  ubstance-specific  applied 
lergency  response,  and 
of  toxicological  profiles. 
,  under  an  MOU  signed  in 
with  DOE,  the  Department  of 
Human  Services  (HHS)  has  been 

bility  and  resources  for 
analytic  epidemiologic 

of  residents  of  communities  in 
DOE  facilities,  workers  at  DOE 
other  persons  potentially 
'adiation  or  to  potential  hazards 

lear  energy  production  and 
(  elegated  program  resjxjnsibility 


y  of 
,  aid 


n  ic 


loi 


The  purpose  of  the  first  HHES 
convene  the  members  and  begin 
update  the  public  on  the  status 
and  CDC's  community 
plans,  health  research,  and 
activities, 
be  discussed:  Agenda  items 
pr^entations  from  technical  experts 
of  the  Hanford.  Washington, 
operations,  as  well  as 
the  Hanford  Environmental  Dose 
Project  findings  and 
HHES  will  address 
1  issues  relating  to  their  future 


;  t) 


ist(  ry  ( 


Reconstruc  ion 
implicatior  s 
organizatio  la 
activities 

Agenda  i^ems  are  subject  to  change  as 
priorities 

Contact 
A.  Cames, 
1600  Cli 
Atlanta, 
0730,  FAX 

Dated:  January 
William  H 


d  ctate. 

{  erson  for  more  information:  Linda 
ATSDR  Health  Council  Advisor. 
Road,  NE.,  Mailstop  E-28, 

30333,  telephone  404/639- 
404/639-0759. 
3,  1995. 


iftoi 
G€  orgia  : 


Gimson, 

Acting  Associate  Director  for  Policy 
Coordinati  m,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc,  91  -398  Filed  1-6-95;  8:45  am] 
BILUNG  COO :  4163-70-M 


DEPARTMENT  OF  COMMERCE 

1 

Agency  F  orms  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  h£  s  submitted  to  the  Office  of 
Managem  ent  and  Budget  for  clearance 
oving  proposals  for  collection  of 
formation  under  the  provisions  of  the 
Reduction  Act  (44  U.S.C. 


the  foil 
in 

Paperwork 
Chapter 


JMI 


3  5), 


Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Service  Supply  Procedure. 

Agency  Form  Number:  BXA  6026P. 

OMB  Approval  Number:  0694-0002. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  67  reporting  and 
recordkeeping  hours. 

Number  of  Respondents:  13  Service 
Supply  License  holders. 

Avg  Hours  Per  Response:  Varies 
between  5  minutes  and  2  hours 
depending  oh  the  specific  requirement. 

Needs  and  Uses:  This  special  license 
provides  U.S.  firms  with  a  means  to 
render  prompt  service  for  equipment  (a) 
previously  exported  from  the  U.S.,  (b) 
produced  abroad  by  a  subsidiary, 
affihate  or  branch  of  a  U.S.  firm,  or  (c) 
produced  with  U.S.  parts  included  in 
the  manufactured  product.  Without  this 
special  license,  exporters  would  be 
required  to  apply  for  individual 
validated  licenses. 

Affected  Public:  Businesses  or  other 
for-profit  institutions. 

Frequency:  Annually  and 
recordkeeping. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Agency:  Bureau  of  Export 
Administration  (BX^\). 

Title:  Humanitarian  License. 

Agency  Form  Number:  None  but 
requirements  are  found  at  Section  773.5 
of  the  Export  Administration 
Regulations. 

OMB  Approval  Number:  0694-0033. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  16  hours. 

Avg  Hours  Per  Response:  11/2  hours 
for  reporting  requirements  and  5  hours 
for  recordkeeping. 

Number  of  Respondents:  2. 

Needs  and  Uses:  This  collection  is 
needed  to  monitor  the  shipment  and 
distribution  of  donations  to  meet  basic 
human  needs  to  embargoed 
destinations.  The  respondents  are 
private  and  voluntary  charitable 
organizations. 

Affected  Public:  Not-for-profit 
institutions. 

Frequency:  On  occasion, 
recordkeeping. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Agency:  Biu-eau  of  Export 
Administration  (BXA). 

Title  of  Survey:  Report  on 
Unscheduled  Unloading. 

Agency  Form  Number:  None  but 
requirements  can  be  found  at  Section 


786.5(c)  of  Export  Administration 
Regulations. 
OMB  Approval  Number:  0694-0040. 
Burden:  1  hour. 
Number  of  Respondents:  1. 
Avg  Hours  Per  Response:  1  hour. 
Needs  and  Uses:  This  collection  of 
information  is  the  report  required  of 
carriers  when  controlled  goods  or 
technology  are  unloaded  at  destinations 
other  than  that  shovm  on  the  Shipper's 
Export  Declaration.  In  those  cases,  the 
carrier  must  inform  BXA  so  that 
arrangements  can  be  made  for  the 
controlled  goods.  The  data  collection 
supports  BXA's  mission  of  controlling 
items  for  national  security  or  foreign 
policy  reasons. 

Affected  Public:  Business  or  other  for- 
profit  institutions. 
Frequency:  On  occasion. 
Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle 
(202)  395-7340. 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Application  for  Transfer  of 
Licenses  to  Another  Party. 
Agency  Form  Number:  None. 
OMB  Approval  Number:  0694-0051. 
Type  of  Request:  Extension  of  a 
currently  approved  collection. 
Burden.- 18  hours. 
Number  of  Respondents:  20. 
Avg  Hours  Per  Response:  Ranges 
between  1 5  minutes  and  6  hours 
depending  on  the  requirement. 

Needs  and  Uses:  This  collection  of 
information  is  necessary  to  approve  the 
transfer  of  outstanding  validated  export 
licenses  from  the  original  licensee  to 
another  party.  The  primarj'  use  of  this 
documentation  is  to  ensure  that  the  new 
licensee  is  aware  of  legal 
responsibilities. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 
Frequency:  On  occasion. 
Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arubuckle 
(202)  395-7340. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  Room 
5327. 14th  and  Constitution  Avenue, 
N.VV.,  Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
to  Don  Arbuckle,  OMB  Desk  Officer 
Room  10202,  New  Executive  Office 
Building,  Washington.  D.C.  20503. 


Dated:  January  3.  1995. 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 
[FR  Doc.  95-448  Filed  1-6-95:  8:45  anil 
BILLING  CODE  3S10-CW-F 


Bureau  of  Export  Administration 

Telecommunications  Equipment 
Technical  Advisory  Committee;  Notice 
of  Meeting  Cancellation 

This  document  cancels  the  following 
meeting:  Federal  Register  citation  of 
previous  announcement:  p.  66890, 
December  28,  1994. 

Previously  announced  time  of 
meeting:  9:30  a.m.,  January-  24,  1995. 

Dated:  lanuary  4. 1995. 
Lee  Ann  Carpenter, 

Director,  Technical  Advisory  Committee  Unit 
(202)  482-2583. 

|FR  Doc.  95-449  Filed  1-6-95;  8.45  ami 
BILUNG  CODE  3510-OT-M 


Foreign-Trade  Zones  Board 
[Order  No.  718] 

Grant  of  Authority  for  Expansion  and 
Reorganization  Foreign-Trade 
Subzones  146A  and  146B;  North 
American  Lighting,  Inc.,  (Motor  Vehicle 
Lighting  Products);  Flora,  IL 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  ameiided  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18. 1934,  an  Act  "To 
provide  for  the  establishment  *   *   *  of 
foreign-trade  zones  in  ports  of  entrj'  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

IVhereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  ser\e  the  specific  use  involved; 

IVhereas,  an  application  from  the  Bi- 
State  Authority,  grantee  of  Foreign- 
Trade  Zone  146.  requesting  the 
expansion  of  the  subzone  boundaries 
and  the  level  of  manufacturing  activity 
at  Subzones  146A  and  146B  at  the  North 
American  Lighting.  Inc.,  facilities  in 
Flora  and  Salem,  Illinois,  and 
redesignation  of  the  two  subzones  as 


Subzone  146A.  was  filed  by  the  Board 
on  April  14.  1994,  and  notice  inviting 
.  public  comment  was  given  in  the 
Federal  Register  (FTZ  Docket  16-94.  59 
FR  23050,  5-4-94):  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now.  therefore,  the  Board  hereby 
authorizes  the  expansion  of  the  subzone 
boundaries  and  of  the  level  of 
manufacturing  activity  at  Subzones 
146A  and  146B  at  the  plant  sites  of 
North  American  Lighting,  Inc.,  in  Flora 
and  Salem.  Illinois,  and  the 
redesignation  of  the  two  subzones  as 
FTZ  Subzone  146A.  as  described  in  the 
application,  and  subject  to  the  FTZ  Act 
and  the  Board's  regulations,  including 
§400.28. 

Signed  at  Washington,  DC.  this  27th  day  of 
December  1994. 
Barbara  R.  Stafford. 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration.  Alternate  Chairman. 
Foreign-Trade  Zones  Board. 

Attest: 
|ohn  Da  Ponie.  Ir., 

Executive  Secretary: 

jFR  Doc.  95-451  Filed  1-6-95:  8:45  am) 

BILUNG  CODE  3SI0-OS-P 


[Order  No.  725] 

Designation  of  New  Grantee  for 
Foreign-Trade  Zone  142,  Salem,  New 
Jersey  Area;  Resolution  and  Order 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
and  the  Foreign -Trade  Zones  Board 
Regulations  (15  CFR  Part  400).  the 
Foreign-Trade  Zones  Board  (the  Board) 
adopts  the  following  Order: 

After  consideration  of  the  request  with 
supporting  documents  (FTZ  Docket  10-94. 
filed  3/11/94)  of  the  City  of  Salem  Municipal 
Port  Authority,  grantee  of  Foreign-Trade 
Zone  142.  (Salem.  New  Jersey  .^rea)  for 
reissuance  of  the  grant  of  authority  for  said 
zone  to  the  South  Jersey  Port  Corporation,  a 
New  lersey  public  corporation,  which  has 
accepted  such  reissuance  subject  to  approval 
of  the  FTZ  Board,  the  Board,  finding  that  the 
requirements  of  the  Foreign-Trade  Zones  Act. 
as  amended,  and  the  Board's  regulations  are 
satisfied,  and  that  the  proposal  is  in  the 
public  interest,  ajjproves  the  request  and 
recognizes  the  South  Jersey  Port  Corporation 
as  the  new  grantee  of  Foreign-Trade  Zone 
142. 

The  approval  is  subject  to  the  FTZ  .\ct  and 
the  FTZ  Boards  regulations,  including 
Section  400.28. 


Signed  at  Washington.  DC.  this  27th  day  of 
December  1994. 

Barbara  R.  Stafford, 

Acting  .■\ssistant  Secretary  of  Commerce  for 
Import  Administration.  Alternate  Chairman. 
Foreign-Trade  Zones  Board. 

Attest: 
|ohn  I.  Da  Punle.  Jr.. 
Executive  Secretary 

jFR  Doc.  95-456  Filed  l-«-95:  8.45  ami 
BILLING  COOE  3S10-OS-P 


[Order  No.  726] 

Approval  for  Manufacturing  Authority; 
Lear  Seating  Corporation  (Automobile 
Seat  Sets)  Within  Foreign-Trade  Zone 
38;  Spartanburg  County,  SC 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-«l  u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Uhereas.  §  400.28(a)(2)  of  the  Board's 
regulations,  requires  approval  of  the 
Board  prior  to  commencement  of  now 
manufacturing/processing  activity 
within  existing  zone  facilities: 

Whereas,  the  South  Carolina  States 
Port  Authority,  grantee  of  FTZ  38,  has 
requested  authority  under  §  400.32(b)(1) 
of  the  Board's  regulations  on  behalf  of 
the  Lear  Seating  Corporation,  for 
authority  to  manufacture  automobile 
seat  sets  under  zone  procedures  within 
FTZ  38.  Spartanburg  County,  South 
Carolina  (filed  8-31-94.  FTZ  Docket 
A(32bl)-3-94;  Doc.  43-94,  assigned  12- 
19-94); 

Whereas,  pursuant  to  §  400.32(b)(1), 
the  Commerce  Etepartment's  Assistant 
Secretary  for  Import  Administration  has 
the  authority  to  act  for  the  Board  in 
making  such  decisions  on  new    - 
manufacturing/processing  activity 
under  certain  circumstances,  including 
situations  where  the  proposed  activity  i> 
similar  to  activity  recently  approved  b\ 
the  Board  (§400.'32(b)(l)("i)):  atul. 

Whereas,  the  FTZ  Staff  has  revifwctl 
the  proposal,  taking  into  account  Ihr 
criteria  of  §400.31.  and  the  Execiitivt- 
Secretar\-  has  recommended  appnuiil; 

iVoii.  then^fore.  the  .Assistant 
Secretary  for  Import  Administration, 
acting  for  the  Board  pursuant  to 
§  400.32(b)(  1 ),  concurs  in  the 
recommendation  and  hon-by  appnni's 
the  request  subjort  to  the  Act  and  thr 
Board's  n^gulations.  inclwling  «» 400.28. 


2376 


Signed  ai  Washington,  DC,  this  27th  day  of 
DecRiTiber  1 994. 
Barbara  R.  Stafford, 
Acting  Assi  itant  Secmtnry  of  Commerce  for 
Import  Adr.  tintstration,  Altenmte  Chairman, 
Foreign-Tr^(k>  Zones  Hoard. 

Attest: 
John  J.  Da  #onle,  )r.. 

Executive  5  scrctary. 

IFR  Doc.  9:  -457  Filed  1-6-9.S  8:45  ami 
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{Order  No. 


724] 


Expansio^  of  Foreign-Trade  Zone  39; 
Dallas/Fort  Worth,  TX,  Area 


d  )pts 
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the 
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Pursuant 
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to  its  authority  under  the 
Tjtide  Zones  Act  of  June  18, 
ajnended  (19  U.S.C.  81a-81u), 
-Trade  Zones  Board  (the 
s  the  following  Order: 
an  application  from  the 
Worth  International  Airport 

of  Foreign-Trade  Zone 
authority  to  expand  its 

zone  to  include  a  site  at 

County  Airport,  Grayson 

adjacent  to  the  Dallas/ 

Customs  port  of  entry,  was 

Foreign-Trade  Zones  (FTZ) 

axiuary  4, 1994  (Docket  2-94, 

1/13/94); 
,  notice  inviting  public 
was  given  in  the  Federal 

the  application  has  been 
pursuant  to  the  FTZ  Act  and 
s  regulations;  and, 
the  Board  has  foimd  that  the 

of  the  Act  and  the 
are  satisfied,  and  that  the 
in  the  public  interest; 
'ore,  the  Board  hereby 


t/  erefo 


ngSecti 


gra|itee  is  authorized  to  expand 
requested  in  the  application, 
the  Board's  regulations, 
ion  400.28. 

Washington,  DC,  this  27th  day  of 

994. 

Stafford, 
Assistant  Secretary  of  Commerce  for 
Adi  ministration.  Alternate  Chairman, 
Tn  tde  Zones  Board. 


Ponte,  Jr.. 

;  ecretary. 
9i-455  Filed  1-6-^5;  «:45  ami 
3StO-OS-P 


[Order  No.  728] 

Approval  for  Manufacturing  Activity 
(Cellular  Telephones — Foreign-Trade 
Zone  168)  Oatias,  TX 


Pursuant 
Foreign- 


Trade 


JMI 


to  its  authority  under  the 
Zones  Act  of  June  18, 


1934,  as  amended  (19  U.S.C  81a-81u) 
(the  Act),  the  Foreign-Trade  Zones 
Board  (the  Board)  adopts  the  following 
order: 

Whereas,  pursuant  to  §  400.28(a)(2)  of 
the  Board's  regulations,  approval  is 
required  prior  to  commencement  of  new 
manufacturing/processing  atlivity 
within  existing  zone  facilities; 

Whereas,  pursuant  to  §  400.32(b)(1). 
the  Commerce  Department's  Assistant 
Secretary  for  Import  Administration  has 
authority  to  act  for  the  Board  in  making 
such  decisions  on  new  manufacturing/ 
processing  activity  under  certain 
circumstances,  including  situations 
where  the  proposed  activity  is  the  same 
as  activity  recently  approved  by  the 
Board  (§400.32(b)(l)(i)); 

Whereas,  the  Foreign-Trade  Zone 
Operating  Company  of  Texas,  operator 
of  FTZ  168,  Dallas,  Texas.  ha<;  made 
application  (filed  12-5-94.  A(.12bl)-5- 
94;  Doc.  45-94,  assigned  12/19/94)  to 
the  Board  on  behalf  of  Nokia  Mobile 
Phones  Manufacturing  (U.S.A.),  Inn. 
(Nokia),  and  Nokia  Mobile  Phones 
Trading  (U.S.A.),  Inc.  (Nokia),  for 
authority  to  manufacture  cellular 
telephones  within  FTZ  168; 

Whereas,  the  FTZ  Staff  has  reviewed 
the  proposal  and  finds  that  the  criteria 
for  processing  the- proposal  under 
§  400.32(b)(1)  would  be  met  and  that 
(taking  into  account  the  criteria  in 
§  400.31(b))  the  proposal  would  be  in 
the  public  interest,  provided  full  zone 
benefits  are  limited  to  certain 
components;  and, 

Whereas,  based  on  the  foregoing 
review  and  pursuant  to  §  400.32(b)(1), 
the  Executive  Secretary  recommends 
approval  of  the  proposal; 

Now,  therefore,  the  Assistant 
Secretary  for  Import  Administration 
concurs  in  the  recommendation  and 
hereby  approves  the  request  for 
manufacturing  at  the  Nokia  facilities 
within  FTZ  168,  subject  to  the  Act  and 
the  Board's  Regidations,  including 
§  400.28,  and  subject  to  a  restriction 
requiring  that  privileged  foreign  status 
(19  CFR  §  146.41)  be  elected  on  all 
foreign  merchandise  (subject  to  inverted 
tariff  duty  rates)  admitted  to  the  zone  for 
the  Nokia  operation,  except  that  non- 
privileged  foreign  status  (19  CFR 
§  146.42)  may  be  elected  on  the 
following  component.s: 


Conrtponent 

HTSUS 

Fixed  capacilofs  _ 

8532.21.00 

Fixed  capacJtore  ...„ _ 

\/ariat)le  caoacitors 

8532.23.00 
8532.30.00 

Liquid  crystal  devices  

9013.80.60 

Leather  carrying  cases 

Fasteners 

4202.91.00 
7318.15 

Signed  at  Washington.  DC.  this  2«th  day  "if 
Det:enib«!r  1994.  pursuant  to  Order  of  the 
Board. 

Barbara  R.  Staffiord, 

Acting  Assistant  Secretary  of  CoauTterce  for 
Import  A  dminislration.  Alteriuite  IJtaitntan. 
Foreign-Trade  Zones  Hoard. 

Attest: 
John  J.  Da  Ponte.  Jr., 

Executive  Secretary'. 

IFR  Doc  95-458  Filed  1-6-95;  8:45  ami 

BILLING  CODE  3510-OS-P 

[Order  No.  729] 

Approval  for  Manufacturing  Activity 
(Cellular  Telephones — Foreign-Trade 
Zone  196);  Ft  Worth,  TX 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u) 
(the  Act),  the  Foreign  Trade  Zones 
Board  (the  Board)  adopts  the  following 
order: 

Whereas,  pursuant  to  §  400.28(a)(2)  of 
the  Board's  regulations,  approval  is 
required  prior  to  commencement  of  new 
manufacturing/processing  activity 
within  existing  zone  facilities; 

Whereas,  pursuant  to  §  400.32(b)(1), 
the  Commerce  Department's  Assistant 
Secretary  for  Import  Administration  has 
authority  to  act  for  the  Board  in  making 
such  decisions  on  new  manufacturing/ 
processing  activity  under  certain 
circumstances,  including  situations 
where  the  proposed  activity  is  the  same 
as  activity  recently  approved  by  the 
Board  (§400.32(b)(l)(i)); 

Whereas,  Nokia  Mobile  Phones 
Trading  (USA),  Inc./Nokia  Mobile 
Phones  Manufacturing  (USA),  Inc. 
(Nokia),  a  joint  operator  of  FTZ  196,  Ft. 
Worth,  Te.xas,  has  made  appli<atJon 
(filed  12-5-94,  A(32bl)-6-94;  Doc.  46- 
94,  assigned  12/19/94)  to  the  Board  for 
authority  to  manufacture  celtuiar 
telephones  within  FTZ  196; 

Whereas,  the  FTZ  Staff  has  reviewed 
the  proposal  and  finds  that  the  criteria 
for  processing  the  proposal  under 
§  400.32(b)(1)  would  be  met  and  th.il 
(taking  into  account  the  criteria  in 
§  400.31(b))  the  proposal  would  be  in 
the  public  interest,  provided  full  7X)ne 
benefits  are  limited  to  certain 
components;  and. 

Whereas,  based  on  the  foregoing 
review  and  pursuant  to  §  400.32(b)(1). 
the  Executive  Secretary  recommends 
approval  of  the  proposal; 

Noiv,  therefore,  the  Assistant 
Secretary  for  Import  Administration 
conciu'S  in  the  recommendation  and 
hereby  approves  the  request  for 
manufacturing  at  the  Nokia  facilities 
u  ithin  FTZ  196,  subject  to  the  Act  and 


the  Board's  Regulations,  including 
§400.28,  and  subject  to  a  restriction 
requiring  that  privileged  foreign  status 
(19  CFR  §  146.41)  be  elected  on  all 
foreign  merchandise  (subject  to  inverted 
tariff  duty  rates)  admitted  to  the  zone  for 
the  Nokia  operation,  except  that  non- 
privileged  foreign  status  (19  CFR 
§  146.42)  may  be  elected  on  the 
following  components: 


Component 

HTSUS 

Fixed  capacitors  

8532.21.00 

Fixed  capacitors  

8532.23.00 

Variable  capacitors 

8532.30.00 

Liquid  crystal  devices  

9013.80.60 

Leattier  carrying  cases 

Fasteners 

4202.91.00 
7318.15 

Signed  at  Washington,  DC,  this  28th  day  of 
December  1994,  pursuant  to  Order  of  the 
Board. 

Barbara  R.  Stafford, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration.  Alternate  Chairman. 
Foreign-Trade  Zones  Board. 

Attest: 
John  J.  Da  Ponte,  Jr.. 

Executive  Secretary. 

(FR  Doc.  95^59  Filed  1-6-95:  8:45  am] 

BILUNG  CODE  3S10-DS-P 


[Order  No.  723] 

Transfer  of  Zone  Site  From  FTZ  168  to 
FTZ  39  Dallas/Fort  Worth,  TX; 
Resolution  and  Order 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C.  81a-81u), 
and  the  Foreign-Trade  Zones  Board 
Regulations  (15  CFR  Part  400),  the 
Foreign-Trade  Zones  Board  (the  Board) 
adopts  the  following  Order: 

After  consideration  of  the  request  with 
supptorting  documents  (FTZ  Docket  18-94. 
filed  5/9/94)  of  the  Dallas/Fort  Worth 
Maquila  Trade  Development  Corporation, 
grantee  of  Foreign-Trade  Zone  168, 
requesting  the  transfer  of  its  Zone  Site  1  (754 
acres)  located  within  the  Southport  Centre 
Industrial  Park,  Dallas,  Texas,  from  the  zone 
plan  for  FTZ  168  to  the  zone  plan  for  FTZ 
39,  with  the  Dallas/Fort  Worth  International 
Airport  Board  as  the  new  grantee,  the  Board, 
finding  that  the  requirements  of  the  Foreign- 
Trade  Zones  Act,  as  amended,  and  the 
Board's  regulations  are  satisfied,  and  that  the 
proposal  is  in  the  public  interest,  approves 
the  request,  redesignating  the  site  as  FTZ  39- 
Site  2. 

The  approval  is  subject  to  the  FTZ  Act  and 
the  FTZ  Board's  regulations,  including 
Section  400.28. 


Signed  at  Washington.  DC,  this  27th  day  of 
December  1994. 

Barbara  R.  Stafford, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  .administration.  Alternate  Chairman. 
Foreign-Trade  Zones  Board. 

Attest: 
John  J.  Da  Ponte.  Jr., 
E.Kecutive  Secretary. 
[FR  Doc.  95-454  Filed  1-6-95:  8:45  ami 
BILUNG  CODE  3S10-OS-P 


[Order  No.  721] 

Grant  of  Authority  for  Subzone  Status; 
Hydril  Company  (Inc.),  (Oil  Field 
Equipment);  Houston,  TX 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment .      .  of 
foreign-trade  zones  in  ports  of  entr)'  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entr\'; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  ser\e  the  specific  use  involved; 

Whereas,  an  application  fi-om  the  Port 
of  Houston  Authority,  grantee  of 
Foreign-Trade  Zone  84,  for 
authorization  for  special-purpose 
subzone  status  primarily  for  export 
activity  at  the  oil  field  equipment 
manufacturing  facilities  of  the  Hydril 
Company  (Inc.),  in  Houston,  Texas,  was 
filed  by  the  Board  on  March  24,  1994. 
and  notice  inviting  public  comment  was 
given  in  the  Federal  Register  (FTZ 
Docket  12-94,  59  FR  15372,  4-1-94); 
and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now;  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  84M)  at  the  plant 
sites  of  the  Hydril  Company  (Inc.),  in 
Houston,  Texas,  at  the  locations 
described  in  the  application,  subject  to 
the  FTZ  Act  and  the  Board's  regulations, 
including  §  400.28,  and  subject  to  a 
restriction  requiring  that  privileged 


foreign  status  (19  CFR  146.41)  shall  be 
elected  on  all  foreign  merchandise 
admitted  to  the  subzone,  as  indicated  in 
the  application. 

Signed  at  Washington.  DC,  this  23rd  day  of 
December  1994. 

Susan  G.  Esserman. 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman.  Foreign- 
Trade  Zones  Board. 

Attest: 
John  |.  Da  Ponte.  Jr.. 

Executive  Secretary. 

(FR  Doc  95-;52  Filed  1-6-95:  8:45  ami 

BILUNG  CODE  3S10-DS-P 

[Order  No.  722] 

Grant  of  Authority  for  Subzone  Status; 
Microwave  Netv^orks,  Inc.,  (Microwave 
Radio  Manufacturing  Plant);  Houston, 
TX 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C.  81a-«lu). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18,  1934,  an  Act  "To 
provide  for  the  establishment  *   *   *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes."  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entr\-: 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  ser\'e  the  specific  use  involved; 

Whereas,  an  application  from  the  Port 
of  Houston  Authority,  grantee  of 
Foreign-Trade  Zone  84,  for 
authorization  for  special-purpose 
subzone  status  primarily  for  export 
activity  at  the  microwave  radio 
manufacturing  plant  of  Microwave 
Networks,  Inc.,  in  Houston,  Texas,  was 
filed  by  the  Board  on  April  29,  1994, 
and  notice  inviting  public  comment  was 
given  in  the  Federal  Register  (FTZ 
Docket  17-94.  59  FR  25445,  5/16/94); 
and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now.  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  84L)  at  the  plant  site 
of  Microwave  Networks,  Inc.,  in 
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IVashington,  DC.  this  28th  day  of 
194. 
SUiTord, 

Secretary  ofConunerce  for 
Inistration.  Alternate  Chnirmon. 
Tra\le  Zones  Board. 
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)ATE:  Januar}  9.  1995 

INFORMATION  CONTACT: 
ivas  or  Rick  Herring,  Office 
Compliance,  Import 
Administrfation,  International  Trade 
Administration,  U.S.  Department  of 
Commerct,  14th  Street  and  Constitution 
Avenue,  ^  VV.,  Washington,  DC  20230; 
telephone]  (202)  482-2786. 

SUPPLEME*rAflY  INFORVATtOM: 

Backgroui  id 

On  Fobmary  11,  1994.  the  Department 
published  in  the  Federal  Register  (59 
FR  6616)  tpe  preliminary  results  of  its 


administrative  review  of  the 
antidumping  duty  order  (51  FR  43415) 
on  POS  cooking  ware  from  Mexico  for 
the  period  December  1, 1990  through 
November  30, 1991.  The  review  covers 
two  manufacturers/exporters,  Acero 
Porcelanizado,  S.A.  de  C.V.  (APSA)  and 
CINSA.  S.A.  de  C.V.  (CINSA).  The 
Department  has  now  completed  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Ac-t). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  POS  cooking  ware, 
including  tea  kettles,  which  do  not  have 
self-contained  electric  heating  elements. 
All  of  the  foregoing  are  constructed  of 
steel  and  are  enameled  or  glazed  with 
vitreous  glasses.  This  merchandise  is 
currently  classifiable  under  Harmonized 
Tariff  Schedule  (HTS)  item  number 
7323.94.00.  Kitchenware  currently 
entering  under  HTS  item  number 
7323.94.00.30  is  not  subject  to  the  order. 
The  HTS  item  number  is  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

Anal>'sis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  At  the  request  of  the 
respondents,  we  held  a  hearing  on 
March  28,  1994.  We  received  comments 
and  rebuttals  from  both  respondents  and 
the  petitioner.  General  Housewares 
Corporation  (GHC). 

Comment  I;  CINSA  contends  that  the 
Department  incorrectly  calculated 
depreciation  on  a  revalued  cost  basis. 
CINSA  states  that  since  the  Department 
only  uses  revalued  depreciation  for 
hyperinflationary  economies,  and 
Mexico  was  not  experiencing 
hyperinflation  during  the  review  period, 
the  Department  should  use  deprei.iation 
expenses  on  an  historical  basis. 

Petitioner  responds  that  the 
Department's  use  of  depreciation 
expenses  on  a  revalued  basis  in  cases 
involving  hyperinflationary  economies 
does  not  mean  that  its  practice  is  to 
limit  the  use  of  depreciation  expenses 
based  on  a  revalued  basis  to  only  those 
cases  involving  hyperinflationary 
economies.  Petitioner  furthermore 
argues  that,  since  CINSA  reported  its 
depreciation  on  a  revalued  basis,  as 
required  by  the  Mexican  Generally 
Accepted  Accounting  Principles 
(GAAP),  for  its  audited  financial 
statements,  QNSA  should  also  report 
cost  of  production  (COP)  and 
constructed  value  (CV)  in  this  manner. 

Department's  Position:  We  disagree 
with  respondent.  The  Di^partment 


followed  Mexican  GAAP  and  adjusted 
CINSA 's  COP  data  to  reflect  the 
revalued  depreciation.  This  approach 
coincided  with  CINSA 's  financial 
statements  which  were  also  prepared  in 
accordance  with  Mexican  GAAP.  It  is 
the  Department's  poHcy  to  adhere  to  the 
home  market  GAAP  as  long  as  the  home 
market  GAAP  reasonably  reflects  actual 
costs.  Thus,  Commerce  has  determined 
that  when  a  foreign  country  allows  a 
company  to  revalue  its  assets,  as 
opposed  to  relying  upon  historical  cost, 
and  when  a  company  reflects  the 
revalued  basis  in  its  financial 
statements,  it  is  appropriate  to  accept 
the  financial  statements  as  reflecting 
actual  cost.  See,  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Circular 
Welded  Nonalloy  Steel  Pipe  From  the 
Republic  of  Korea  (57  FR  42942; 
September  17,  1992).  See  also,  POS 
Cooking  Ware  From  Mexico;  Final 
Results  of  Antidumping  Administrative 
Review  (58  FR  43327;  August  16, 1993) 
(Mexican  Cooking  Ware  Fourth  Review 
Final  Results). 

Comment  2:  Assuming  that  the 
Department  should  continue  to  rely  on 
the  revalued  depreciation  expense  as  a 
component  of  fixed  overhead  costs, 
CINSA  claims  that  the  Department 
incorrectly  calculated  its  preliminary 
COP  adjustment.  QNSA  believes  that 
the  "best  information  available"  (BlAj 
methodology  used  by  the  Department 
grossly  overstates  the  amount  of 
revalued  depreciation  expense,  and  is 
not  appropriate  since  the  Department 
can  derive  a  suitable  fixed  overhead 
expense  factor  from  available 
information  provided  in  QNSA's 
responses  of  May  18,  1992  and  June  18. 
1993. 

Petitioner,  on  the  other  hand, 
contends  that  the  use  of  BIA  for 
CINSA 's  unreported  depreciation  is 
justified  and  reasonable.  The  petitioner 
asserts  that  CINS.^  did  not  provide  the 
Department  with  a  complete  and 
accurate  response  to  the  COP 
questionnaire. 

Department's  Position:  The 
Department  has  reviewed  the 
information  contained  in  CINSA 's 
responses  and  found  that  adequate  data 
was  available  for  a  more  accurate 
calculation  of  COP.  Therefore,  BIA  was 
not  required  since  the  COP 
questionnaire  responses  provided  the 
necessary  information  for  calculatim  m 
appropriate  fixed  overhead  factoi 
Accordingly,  the  Department  has 
revised  the  calculation  of  fixed 
overhead  based  on  information 
contained  in  CINSA "s  responses. 

Comment  3:  CINSA  claims  that  the 
Department  incorrectly  increased  the 
COP  to  account  for  mandatory  profit 


sharing  payments  made  to  its 
employees.  CINSA  contends  that  these 
payments  are  not  relatfd  to  the  COP. 
CINSA  explains  that  these  payments  are 
determined  based  upon  the  amount  of 
profit  earned  by  the  company  and, 
therefore,  should  be  treated  in  the  same 
manner  as  income  taxes  and  excluded 
fiom  COP.  CINSA  states  that  the 
Department's  administrative  precedent 
excludes  from  COP  and  CV  non- 
operating  expenses  unrelated  to  the 
production  of  the  subject  merchandise. 
CINSA  cites  Television  Receivers  from 
Japan  (56  FR  56189  (1991))  where  the 
Department  stated  that  "lljn 
determining  the  cost  of  the  subject 
merchandise,  the  Act  does  not  provide 
us  with  the  authority  to  include  income 
or  expenses  that  are  unrelated  to  the 
product's  manufacture."  CINSA  further 
states  that  if  the  Department  does 
include  profit  sharing  in  COP  and  CV, 
the  adjustment  should  be  based  on 
information  derived  from  the  financial 
statement  of  CINSA 's  corporate  parent 
rather  than  information  derived  from 
the  financial  statement  of  the  operating 
division. 

Petitioner,  on  the  other  hand,  states 
that  the  Department  correctly  included 
the  profit  sharing  payments  in  its 
calculated  COP.  Petitioner  contends  the 
profitability  of  the  company  is  derived 
from  production  and  is  dire<:tly  related 
to  production  efficiency.  Petitioner  also 
states  that  these  payments  are  part  of  the 
total  compensation  paid  to  employees 
and  should  be  treated  no  dlfTe-'ently 
than  salaries  and  other  employee 
benefits  that  are  directly  related  to 
production. 

Pelilioner  further  contends  that  the 
Department  should  base  the  profit 
sharing  expenses  on  CI.NSA's  financial 
stato'n.^nts  and  not  on  CINSA 's  parent 
comr,!'   V  Grupo  Industrial  Saltillo.  S.A. 
do  CV  [G;S),  since  CI.NS.^'s  experience 
more  accurately  refiects  the  profit 
sharing  expenses  of  the  entity  producing 
the  products.  Furthermorn,  accnrding  to 
petitioner,  Mexican  Igw  requires  that 
ceit;<in  companies  make  payments  to 
cmployoes  based  on  the  profit  of  the 
company.  CINS.A  reported  these 
payments  in  its  financial  statements,  but 
excluded  llicm  in  its  COP  a:id  CV. 

Department's  Position:  We  disagree 
with  respondent.  Mexican  GAAP 
rt-quires  that  the  profit  sharing  costs  be 
iiHocted  in  a  company's  financial 
Stat:  mcnt.  The  profit  sharing  payments 
arc  n  jndalary  according  to  Mexican 
law.  'i'he  payments  represent 
com'  ensation  to  employees  involved  in 
Ihr  production  of  the  merchandise  and 
administration  of  thecornpiiny. 
Therefore,  these  payments  are  labor 
costs  related  to  the  product's 


manufacture  and  are  part  of  CINSA 's 
COP  for  the  subject  merchandise.  We 
agree  with  petitioner  that  the 
calculation  should  be  based  on  CINSA's 
financial  statements  and  not  the  parent 
company's  financial  statement  in  order 
tu  Cciptiu^  the  profit  sharing  costs  most 
closely  attributable  to  the  subject 
merchandise.  See,  Final  Determination 
of  Sales  at  Less  Than  Fair  Market  Value; 
Certain  Hot-Rolled  Carbon  Steel  Flat 
Products  and  Certain  Cut-to- Length 
Carbon  Steel  Plate  from  Canada  (58  FR 
37099;  July  9,  1993). 

Comment  4:  CINSA  claims  that  the 
Department  improperly  lin)ited  CINSA's 
short-term  interest  income  that  was 
used  to  offset  interest  expense  incurred 
by  its  corporate  parent.  CINSA  contends 
that  the  Department's  current 
administrative  practice  of  limiting  the 
net  short-term  interest  expense  docs  not 
reflect  the  economic  reality  of  the 
information  in  the  financial  statement. 

Petitioner  argues  that  the  Department 
( orrectly  excluded  net  financial  income 
from  CINSA's  COP  and  CV.  The 
petitioner  contends  that  interest  income 
does  not  directly  relate  to  the 
manufactiuing  cost  associated  with  the 
production  of  the  product.  Petitioner 
further  states  that  using  CINSA's 
methodology  resuhs  in  higher  margins 
for  companies  with  long  terra 
investments  than  for  companies  with 
short-term  investments. 

Department's  Position:  We  disagree 
with  respondent.  It  is  the  Department's 
normal  practice  lo  allow  Ehort-term 
interest  income  to  oRsct  financing  costs 
only  up  to  the  amount  of  such  financing 
costs.  Sec,  Frozen  Concentrated  Orangn 
Juice  from  Brazil;  Final  Results  of 
A.ntidumping  AdiTiinistrative  Review 
(.55  I'R  26721;  June  29. 1990);  Brass 
Shfet  and  Strip  from  Canada  Final 
Results  of  Antidumping  Ativiiiriistraiive 
Review  (55  FR  31414:  Augu.,1  2.  1990); 
and  Final  Detern.inatioii  of  Sales  at  less 
than  Fair  Mark.M  Value:  Sweaters  from 
Taiwan  (55  FR  34585:  August  23. 1990). 
The  Dcpsrtmenl  reduces  interest 
expt-nsc  by  the  amoiii:t  of  short-ttrm 
income  to  tiie  c<!enl  finance  costs  are 
included  in  COP.  Usii'g  total  short-tcnn 
inli;resl  income  in  excess  of  interest 
exjjense  to  reduce  production  cost,  as 
suggested  by  CINSA,  would  pennil 
companies  with  large  short-terra 
investment  activity  to  sell  their  produi  ts 
below  the  COP.  Accordingly,  we  limitod 
the  amount  of  the  offset  to  the  amount 
of  the  expense  from  the  nilated  activity. 

Comment  5:  CINSA  and  APS.A  argue 
that  the  Department's  new  mctliodology 
of  adjusting  U.S.  price  and  foreign 
market  value  (F>1V)  for  home  market 
value  added  tax  (IVA)  is  contrary  to  law. 
Respondent  contends  that  by  statute,  the 


Department  is  directed  to  add  to  U.S. 
price  "the  amount  of  any  taxes  imposed 
in  the  country  of  exportation"  which 
have  not  been  collected  by  reason  of 
exportation  of  the  merchandise  lo  the 
United  States.  19  U.S.C.  1677a;d)(l){C). 
Furthermore,  the  statute  expressly  sets 
the  additions  and  subtractions  that  are 
to  be  made  and  does  not  authorize 
additional  adjustment  to  those 
adjustments.  Respondents  further  ar^ue 
Ihiil  Court  of  International  Trade  (QT) 
has  ruled  that  the  Department  must 
"add  the  full  amount  of  VAT  [such  as 
IVA)  paid  on  each  sale  in  the  home 
market  FT^IV  without  adjustment."  See, 
Torrington  Co.  v.  United  States,  824  F. 
Supp.  1095, 1101  (1993).  Respondents 
also  argue  that  an  adjustment  to  the 
amount  of  IVA  charged  by  CINS.\  on  its 
home  market  sales  to  parallel  the 
Department's  further  adjustment  to  the 
imputed  IVA  on  the  U.S.  price  is  not  a 
circumstance-of-sale  adjustment  and, 
therefore,  is  outside  the  scope  of  the 
circumstance-of-sale  provision,  which, 
according  to  respondents,  is  strictly 
limited  to  differences  in  selling  temis  or 
conditions.  To  support  their  argument, 
respondents  cite  Zenith  Electronics 
Corp.  V.  United  States.  988  F.2d  1573, 
1581  (Fed.  Cir.  1993)  {Zenith],  where 
the  CIT  held  that  the  circumstances-of- 
sale  adjustment  does  not  encompass 
adjustments  for  commodity  taxes 
specifically  covered  by  section  1677A 
(d)(lJ{C).  Respondents  contend  that, 
although  the  Department  claims  to  be 
following  Zt^nith  by  applying  a 
methodology'  that  will  not  create 
margins  where  none  exist,  the 
Depirtmenfs  uix  adjustment  is  nothing 
less  than  another  attempt  to  achieve  tax 
neuUality.  Respondents  suggest  that  the 
DeparfiTienl  should  not  try  to  achipv(> 
tax  neutrality  and  should  only  add  to 
U.S.  price  the  amount  of  the  IVA  tax 
rate  niu'tiplicd  by  the  U.S.  price,  net  of 
riistnunts  and  rebates. 

Pelinoner  dot^s  not  oppose  the 
npparnnpnt's  new  molhodnlogy. 

Dopnrintent  s  Position:  \\\'  rAstt^H- 
with  rcppondonts.  Respondents' 
suggftsied  methodologv  would  lead  to 
lijargin  cr??aiion  where  none  would 
olhor.visefcxist.  Recent  tdse  law  n)akt;s 
if  clear  that  there  should  be  no  marjjin 
creati.'-n  where  no  margin  would.e\ist 
bu!  for  the  imposition  of  a  va!i;c  uMeti 
trjx  in  ihe  hr.me  m.arket.  See.  Fedt-nil- 
Mofiul  Carporntion  v.  United  Stains,  fil.i 
F.  Supp  856.  664-5  (19S3).  Whilf  the 
new  methoiioiogy  may  not  be 
spec  ifically  authoiized  by  the  Art.  the 
Department  has  determined  that  if  is 
neither  contrary  to  the  spirit  of  the  case 
law.  nor  prohibited  by  the  language  of 
fho  ArJ.  As  such,  the  methodology  is 
within  the  Department's  discretion. 
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The 
respondent 
methodol 
have  acted 
methodolo 
which  was 
Mogul  to  b« 
higher  couj  t 
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the  differed 
would  yie 
CINSA's  p 
Therefore 
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disagrees  with 

assertion  that  this 

is  contrary  to  Zenith.  We 
easonably  in  adopting  the 
V  set  forth  in  Federal-Mogul. 
■ound  by  the  CIT  in  Federal- 
consistent  with  Zenith,  the 
.  holding.  (See  also.  The 
Co.  V.  United  States  Slip  Op. 
March  31,  1994),  wherein 
eld  the  new  methodology 

added  tax  adjustment 
t).  See  also.  Avesta 

al.  V.  United  States.  Slip 
CITMarch31,1994). 

6:  CINSA  states  that  the 

failed  to  properly  calculate 
of  IVA  in  COP.  CINSA     ^ 
the  Department  added  the 

by  CINSA  on  HM  sales  to 
than  the  IVA  incurred  by 
he  purchase  of  direct  raw 
ariable  overhead  and 
naterials  and  reported  in  its 
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does  not  oppose  the 
s  methodology  but  suggests 
achieve  the  same 
)y  comparing  the  home 
with  COP,  exclusive  of 
in  the  prior  administrative 
s  case.  In  the  event  the 
adjusts  the  amount  of  tax 
COP,  petitioner  notes  that 
ce  in  the  tax  treatment 
a  corresponding  increase  in 
rofit  on  home  market  sales, 
if  the  Department  makes  the 
e  requested  by  CINSA,  the 
must  also  increase  profit  for 
CINSA's  reduced  COP. 
's  Position:  Value  added 
id  on  inputs  and,  therefore, 
;  icurred  in  production.  Upon 
of  the  product,  value  added 
r  nmbursed  to  CINSA  by  the 
consumer.  Any  amount  of  tax 
excess  of  the  amount 
is  pavable  to  the  Mexican 
.  The  Departments 
must  reflect  the  economic 
CINSA  does  not  receive  a 

collecting  and  paying  IVA. 
because  COP  is  compared  to 
price  which  includes  the 
paid,  to  be  neutral,  our 
ofCOP  must  take  into 
entire  IVA  paid  (a  portion 
paid  on  the  inputs,  and  the 
of  %vhich  is  due  to  the 
it).  The  amount  of  tax  is  based 
formation  reported  in  the  home 
es  tape  which  includes  both 
its.  See,  Mexican  Cooking 
Review  Final  Results. 
7:  CINSA  argues  that,  in  its 

comparison,  the 
incorrectly  adjusted  the 
to  account  for  the  assessed 


0  IS 


frc  m 


tie' 


countervailing  duties.  CINSA  states  that, 
pursuant  to  19  U.S.C.  1677a(d)(l)(D), 
the  Department  must  add  to  U.S.  price 
any  countervailing  duties  imposed  on 
the  subject  product  to  offset  an  export 
subsidy.  CINSA  points  out  that  for  all 
U.S.  sales  made  between  January  1, 
1991  and  June  5,  1991  the  applicable 
rate  is  2.18  percent.  Thus,  for  all  U.S. 
sales  made  between  those  dates,  the 
Department  should  add  2.18  percent  to 
U.S.  price.  Instead,  the  Department 
limited  the  period  in  which  that  amount 
was  assessed  from  January  1. 1991  to 
January  5. 1991. 

Petitioner  contends  that  the 
Department  is  only  required  to  add  to 
the  U.S.  price  the  amount  of  any 
countervailing  duty  "imposed"  to  offset 
an  export  subsidy.  Petitioner  states  that 
there  has  been  no  countervailing  duty 
imposed,  because  upon  liquidation  of 
the  entries  at  issue.  CINSA  will  be 
returned  the  "assessed  amount." 

Department's  Position:  We  agree  with 
respondent  and  will  make  the 
correction. 

Comn^ent  8:  CINSA  alleges  that  the 
Department  failed  to  make  the  several 
corrections  to  information  contained  in 
CINSA's  July  15. 1992,  supplemental 
submission,  which  was  provided  in  a 
timely  fashion: 

A.  In  its  COP/CV  computer  file, 
CINSA  overstated  the  COP  of  certain 
items  by  failing  to  divide  the  cost  of 
these  items  by  four  to  reflect  that  four 
items  were  contained  in  one  package. 
CINSA  states  that  the  Department 
should  make  this  division. 

B.  CINSA  also  overstated  the  weight 
of  article  1065910  by  a  factor  of  four.  To 
derive  the  per  unit  weight,  CINSA 
asserts  that  the  Department  must  divide 
the  weight  by  the  number  of  items 
contained  in  the  package. 

C.  Further,  CINSA  omitted  the 
weights  in  certam  items  reported  in  its 
home  market  and  U.S.  sales  tapes. 
CINSA  asserts  that  the  Department 
should  include  these  corrected  weights 
in  the  computer  tape,  since  the  weights 
are  necessary  to  calculate  the  freight 
charges  attributable  to  both  home 
market  and  U.S.  sales  of  these  items. 

D.  CINSA  reported  the  incorrect 
number  of  units  sold  and  the  unit  price 
fur  one  home  market  sale  of  item 
number  1018001,  and  for  one  home 
market  sale  of  item  number  1061701, 
CINSA  reported  the  incorrect  unit  price. 
CINSA  asserts  that  the  Department 
should  make  these  corrections. 

Department's  Position:  We  agree  with 
respondent.  Since  the  above  corrections 
were  submitted  in  a  timely  manner,  we 
will  make  those  corrections  where 
appropriate. 


Comment  9:  CINSA  asserts  that  the 
COP  data  reported  for  item  numbers 
10158  and  19177  in  its  COP  sales  tape 
submission  were  based  on  the  cost  of 
producing  two  units  and  not  based  on 
a  single  cost.  Therefore,  CINS.\  stated 
that  the  Department  should  use  the  cost 
information  included  in  the  submission 
to  derive  the  single  unit  COP  for  these 
items. 

Petitioner  argues  that  there  is  no 
evidence  of  this  fact  on  the  record  to 
support  CINSA's  claim. 

Department's  Position:  We  agree  with 
petitioner.  There  is  no  evidence  in  the 
administrative  record  satisfactorily 
demonstrating  that  these  two  items  were 
not  based  on  single  unit  costs. 

Comment  10:  Petitioner  contends  that 
CINSA  incorrectly  weight-averaged 
factory  overhead  included  in  the  COP 
and  CV.  Petitioner  states  that  the 
respondent  weight-averaged  using  13 
months  rather  than  the  12-month  review 
period. 

CINSA  replies  that  the  methodology   . 
employed  for  weight-averaging  cost  of 
certain  production  factors  is  reasonable, 
since  any  adjustment  to  this  calculation 
would  have  a  de  minimis  impact  on 
CINSA's  COP  and  any  final 
antidumping  margin. 

Department's  Position:  The 
methodology  used  by  the  respondent  is 
inappropriate  because  the  review  period 
covers  12  months,  not  13.  However,  the 
required  adjustments  to  correct  cost  of 
manufacturing  would  have  an 
insignificant  impact  on  COP  and  no 
impact  on  the  margin.  Therefore,  the 
Department  did  not  adjust  for  the 
miscalculation. 

Comment  11:  APSA  claims  the 
antidumping  duty  margin  reported  in 
the  preliminary  results  published  in  the 
Federal  Register  does  not  accurately 
reflect  the  weighted-average  ir.d-;3in 
calculation  released  to  couni.ei  'i  v  ihe 
Department  in  its  disclosure  docufnents. 

Department's  Position:  We  agree  and 
have  made  the  correction. 

Comment  12:  Petitioner  contends 
CINSA's  reported  inland  freight 
expenses  should  be  disallowed,  since  it 
includes  its  factory-to-vvarehouse  pre- 
sale  inland  freight  expenses.  Petitioner 
argues  that  factory-to-warehouse  freight 
charges  incurred  on  heme  market  sales 
cannot  be  deducted  as  direct  sales 
expenses  in  purchase  price  comparisons 
because  those  charges  were  incurred 
prior  to  the  date  of  sale.  Petitioner  cites 
The  Ad  Hoc  Committee  of  AZ-NM-TX- 
FL  Producers  of  Gray  Portland  Cement 
v.  United  States.  CAFC  Opinion  93- 
1239  (Jan  5,  1994)  and  Gray  Portland 
Cement  and  Clinker  From  Japan  (59  FR 
6614;  February  11,  1994).  The  Court  of 
Appeals  for  the  Federal  Circuit  (CAFC) 


held  that  the  FMV  value  provision  of 
the  antidumping  statute  does  not 
authorize  a  deduction  from  FMV  for 
pre-sale  transportation  costs  within  the 
exporting  country.  According  to 
petitioner,  if  the  Department  cannot 
separate  home  market  direct  movement 
expenses  from  the  home  market  indirect 
expenses,  then  it  must  treat  the  entire 
reported  amount  as  home  market 
indirect  expenses. 

CINSA  argues  that  petitioner 
misinterprets  the  CAFC  decision  in  Ad 
Hoc  Committee,  claiming  that  the 
CAFC's  decision  was  based  solelv  upon 
the  Department's  stated  rationalefor  its 
decision,  i.e.:  the  Departments  inherent 
authority  to  fill  gaps  in  the  statutory 
framework  and  to  make  ex-factory 
comparisons  in  order  to  achieve  an 
"apples  to  apples  "  comparison.  Thus, 
the  CAFC's  decision  did  not  decide  if 
any  alternative  authority  existed  under 
which  the  Department  could  have 
adjusted  FMV  for  the  pre-sale 
transportation  expense,  including  the 
circumstance-ef  sale  adjustment,  which 
is  specifically  authorized  by  statute  and 
regulation.  Therefore,  the  Department 
should  not  simply  exclude  pre-sale 
transportation  expenses  from  the  FMV 
calculation  as  suggested  by  petitioner, 
but  should  be  deducted  from  FMV 
because  such  expenses  are  directly 
related  to  the  sale  of  the  subject 
merchandise  in  the  home  market. 

According  to  CINSA,  petitioner  also 
misstates  the  Department's  current 
treatment  of  pre-sale  selling  expenses. 
By  assuming  that  CINSA's  pre-sale 
transportation  expenses  to  the 
warehouses  are  indirect  selling 
expenses,  petitioner  asserts  that  the 
entire  transportation  expense  should  be 
disallowed  because  CINSA's  combined 
indirect  and  direct  transportation 
expenses  cannot  be  separated. 
According  to  CINSA.  its  reported  pre- 
sale  and  post-sale  transportation 
expenses  are  both  directly  related 
selling  expenses  and  both  equally 
qualify  as  a  circumstance-of-sales 
adjusiinent. 

Department 's  Position.  We  have 
concluded  that,  in  light  of  the  CAFC's 
decision  in  Ad  Hoc  Committee,  the 
Department  no  longer  can  deduct  home 
market  movement  charges  from  foreign 
market  pursuant  to  its  inherent  power  to 
fill  in  gaps  in  the  antidumping  statute. 
We  instead  will  adjust  for  those 
expenses  under  the  crrcumstance-of-.sale 
provision  of  19  CFR  353  56  and  the 
exporter's  selling  price  (ESP)  offset 
provision  of  19  CFR  353.5B(b)(l)  and 
(2),  as  appropriate,  in  the  following 
manner. 

When  U.S.  price  is  based  on  purchase 
price,  we  only  adjust  for  home  market 


movement  charges  through  the 
circumstance-of-sale  provision  of  19 
CVR  353.56.  Under  this  adjustment,  we 
capture  only  direct  selling  expenses, 
which  include  post-sale  movement 
expenses.  We  will  treat  pre-sale 
movement  expenses  as  direct  expenses 
if  those  expenses  are  directly  related  to 
the  home  market  sales  of  the 
merchandise  under  consideration.  In 
order  to  determine  whether  pre-sale 
movement  expenses  are  direct  in  this 
case,  the  Department  will  examine  iho 
respondent's  pre-sale  warehousing 
expenses,  since  the  pre-sale  movement 
charges  incurred  in  positioning  the 
merchandise  at  the  warehouse  are.  for 
analytical  purposes,  inextricably  linked 
to  pre-sale  warehousing  expenses.  If 
pre-sale  warehousing  constitutes  an 
indirect  expense,  the  expense  involved 
in  getting  the  merchandise  to  Ihe 
warehouse  also  must  be  indirect. 
Conversely,  a  direct  pre-sale 
warehousing  expense  necessarilv 
implies  a  direct  pre-sale  movement 
e.xpense.  We  note  that  although  p-i-e-sale 
warehousing  expenses  in  most  cases 
have  been  found  to  be  indirect 
expenses,  these  expenses  mav  be 
deducted  from  FMV  as  a  circumstan(  e- 
of-sale  adjustment  in  a  particular  case  if 
the  respondent  is  able  to  demonstrate 
that  the  expenses  are  directly  related  to 
the  sales  under  consideration 

When  U.S.  price  is  based  on  FSP.  Ihe 
Department  uses  the  circumslanr  e-of- 
sale  adjustment  in  the  same  manner  as 
in  purchase  price  situations. 
Additionally,  under  the  ESP  offset 
provision  set  forth  in  19  CFR 
353.5B(b)(l)  and  (2).  we  will  adjust  lor 
any  pre-sale  movement  charges  which 
are  treated  as  indirect  selling  expenses. 

Therefore,  we  requested  that 
respondent  provide  separate  faclorv-to- 
warehouse  transportation  expenses 
Based  on  the  information  provided,  in 
the  final  results,  we  deducted  onlv  the 
post-sale  transportation  expenses  in  the 
home  market  from  FMV.  since  the  pre- 
sale  warehousing  and,  thus,  pre-sale 
inland  freight  were  not  shown  to  he 
directly  related  to  the  sales  in  question 

Final  Results  of  the  Review 

As  a  result  of  our  review,  we 
determine  the  margins  to  be: 


Manufacturer/ 
exporter 

Time  period 

Margin 
(percent) 

APSA  

CINSA  

1 2/01 /so- 
il/30/91 
1 2/01 /so- 
il/30/91 

^66 
27.96 

The  Department  will  instruct  Ihc' 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  US 
price  and  FMV  may  vary  from  th»' 
percentages  stated  above.  The 
Department  will  issue  apprajsemenl 
instructions  directly  to  the  Cuslonss 
Service. 

Furthermore,  the  following  dcpriMi 
require.nents  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  administrative  review  for  all 
shipnu;nts  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  sei  \:iin 
751(a)(1)  of  the  Act.  (1)  The  cash  deposit 
rate  for  the  reviewed  companies  will  br 
as  outlined  above;  (2)  for  previouslv 
reviewed  or  investigated  companies  m.i 
li.sted  at)ove.  the  cash  deposit  rale  will 
continue  to  be  the  companyspecifir  rale 
published  for  the  most  recent  period.  (3) 
if  the  exporter  is  not  a  firm  coveted  in 
this  review,  a  prior  review,  or  the 
original  iess-than-fair-value  (LTFV).  hut 
the  manufacturer  is.  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise:  and  (4)  (he  i  ash 
deposit  rate  will  be  29  52  percent,  the 
"all  others"  rate  established  in  the  LTF  V 
investigation.  See.  Floral  Trade  Count  il 
V.  United  States.  Slip  Op  93-79.  an<l 
Federal  Mogul  Corp.  v.  United  Stotpf-. 
.Slip  Op.  93-83. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  .^53. 2b  In 
file  a  certificate  regarding  the 
reimbursement  of  antidumpin.c  duties 
prior  to  liquidation  of  the  lelevani 
entries  during  the  review  period  F'ailure 
to  comply  with  this  requirement  <  uu!d 
result  in  the  Secretary's  presumption 
thdt  reimbursement  of  antidumping 
duties  occurred  and  Ihe  subsequent 
assessment  of  double  antidumpinj; 
duties.  This  notice  serves  as  the  i^iK 
reminder  to  parties  subject  to 
administrative  protective  order  (.\P())  nf 
their  responsibilities  concerning  Ihe 
n^turn  or  destruction  of  propruiarv 
information  disclosed  under  APO  m 
accordance  with  19  CFR  3.53. 34;d). 
Failure  to  compiv  is  a  violation  of  the 
APO. 

This  administrative  review  and  nolK  e 
are  in  accordance  with  section  751!a>n) 
of  the  Act.  as  amended  (19  U.S.C 
lR75(a)(l))  and  19  CFR  353.22 
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Dated  Decfcmber  21. 1994. 
Susan  G. 

Assistant  Seiiretaryfi 
AdiTiinistrati>n 
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'^or  Import 
50  Filed  1-6-95;  8;45  am] 


Mid-Atlantic  Fishery 
Council's  Comprehensive 
Committee  will  hold  a 
hop  on  January  24  and  25. 

Hyatt  Regency  Baltimore  (at 
300  Light  Street. 

AD  21202;  telephone:  (410) 

'he  workshop  will  take  place 

i.m.  until  5:00  p.m.  on 

and  from  3:30  a.m.  until 

on  January  25. 

objective  of  this  workshop 
a  framework  of  the 

issues  which  must  be 
designing  a  multi-species/ 
fleet  management  plan. 

the  problem  so  that  all 
can  discuss/debate  it  from 

agreed-upon  point  of  view. 
INFORMATION  CONTACT: 

ifer,  Executive  Director. 
Fishery  Management 
S.  New  Street.  Dover.  DE 
(302)674-2331. 
INFORMATION:  This 

ihysically  accessible  to 
disabilities.  Requests  for 
interpretation  or  other 

ds  should  be  directed  to 
on  (302)  674-2331.  at  least 
to  the  meeting  date. 


10  r 


Office  of  Fisheries 
and  Management.  NatinnnI 
Service. 
Filed  1-6-95:  8:45  ami 

3510-22-F 


95-408 


COMMISSION  ON  IMMIGRATION 
REFORM 

Central  Tekas  Roundtables 


US 


en 


.  Commission  on 
Reform. 


ACTION:  Announcement  of  Commission 
Roundtables. 

This  notice  annouitces  two 
roundtables  to  be  held  by  the  U.S. 
Commission  on  Immigration  Reform  in 
Austin.  TX  on  January'  18.  1995.  The 
Commission,  created  by  Section  141  of 
the  Immigration  Act  of  1990,  is 
mandated  to  review  the  implementation 
and  impact  of  U.S.  immigration  policy 
and  report  its  findings  to  Congress.  An 
interim  report.  U.S.  immigration  Policy: 
Restoring  Credibility,  was  issued  on 
September  30, 1994;  the  final  report  is 
due  in  1997 

The  roundtable  participants  will 
include  the  Commissioners,  researchers, 
government  officials,  representatives  of 
local  organizations,  and  other  experts. 
The  first  roundtable  will  examine  the 
economic  and  labor  impacts  of 
immigration  on  Texas,  with  a  focus  on 
the  Austin-San  Antonio  area.  The 
Commission  seeks  to  gain  greater 
understanding  of  the  effects  of 
immigrants  on  the  region's  labor  market 
(both  high-  and  low-skill  labor),  the 
impact  of  employment-based 
immigration  on  high-tech  industry,  and 
immigration  in  the  context  of  NAFTA. 

The  second  roundtable  will  focus  on 
the  effects  of  immigration  on  social  and 
community  relations  in  central  Texas. 
Issues  involving  absorption  of 
immigrants  into  the  local  community, 
naturalization  and  civic  participation  of 
immigrants,  and  the  effect  of  immigrants 
on  public  services  will  be  addressed. 

DATES:  January  18.  1995. 

TIME:  9:00  am-12:30  pm  (Economic  and 
Labor  Impacts);  2:00  pm-5:00  pm 
(Social  and  Community  Relations). 

ADDRESSES:  Hyatt  Regency  Austin  on 
Town  Lake.  Texas  Rooms  6  and  7.  208 
Baron  Springs  Drive,  Austin.  TX  78704. 
512-480-2038. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Donnelly  (202)  673-5348. 

Dated:  Jaiuiary  3  1995. 
Susan  Martin. 
Executive  Director. 

|FR  Doc.  <)5-431  Filed  l-r>-95;  8:45  ami 
BILLING  CODE  6820-97-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton.  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
the  People's  Republic  of  China; 
Correction 

January  3.  1995. 

In  Vol.  59.  No.  244  of  the  Federal 
Register  published  on  December  21. 
1994  announcing  levels  for  1995,  make 
the  following  change: 

On  page  65761.  coliunn  3,  acki  a 
sublevel  in  Group  III  for  Category  224- 
V  at  a  level  of  3.310.294  square  meters 
Rita  D.  Hayes, 

Chairman.  Committee  forthe  Implementation 
of  Textile  Agreements. 
|FR  Doc  95-395  Filed  1-6-95;  8:45  ami 
BILLING  CODE  3510-OR-^ 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

CNO  Executive  Panel;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  21,  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  will  meet  on 
January  19.  and  20, 1995,  from  9:00  am 
to  4:00  p.m.,  on  each  day  at  4401  Ford 
Avenue,  Ale.xandria.  Virginia.  These 
sessions  will  be  closed  to  the  public. 

The  purpose  of  the  meeting  is  to 
conduct  discussions  on  strategies  for  an 
uncertain  future  to  include  current 
intelligence,  information  warfare,  and 
special  access  programs.  These  matters 
constitute  classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and  are.  in  fact, 
properlv  classified  pursuant  to  such 
Executive  order.  Accordingly,  the 
Secretary-  of  the  Navy  has  determined  in 
writing  that  the  public  interest  requires 
that  all  sessions  of  'he  meeting  be  closed 
to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552Uc)(l)  of  title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact:  Timothy  J.  Galpin. 
Assistant  for  CNO  Executive  Panel 
Management.  4401  Ford  Avenue.  Suite 
601.  Alexandria.  VA  22302-0268. 
Phone:  (703)  756-1205. 


Dated:  January  3, 1995. 
L  R.  McNees, 

LCDRJAGC.  USN,  Federal  Register  Uaison 

Officer. 

|FR  Doc.  95-396  Filed  1-6-95;  8:45  am] 

BILUNG  CODE  3810-FF-F 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Meetings 

AGENCY:  National  Assessment 
Governing  Board;  Education. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Executive 
Committee  of  the  National  Assessment 
Governing  Board.  This  notice  also 
describes  the  functions  of  the  Board. 
Notice  of  this  meeting  is  required  under 
Section  10  (a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 
DATES:  February  7.  1995. 
TIME:  4:00  P.M.  (et). 
LOCATION:  National  Assessment 
Governing  Board,  Suite  825,  800  North 
Capitol  Street,  N.W..  Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Wilmer,  Operations  Officer, 
National  Assessment  Governing  Board, 
Suite  825,  800  North  Capitol  Street. 
N.W.,  Washington.  D.C,  20002-4233, 
Telephone:  (202)  357-6938. 
SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  section  412  of  the 
National  Education  Statistics  Act  of 
1994  (Title  IV  of  the  Improving 
America's  Schools  Act  of  1994). 

The  Board  is  established  to  formulate 
policy  guidelines  for  the  National 
Assessment  of  Educational  Progress. 
The  Board  is  responsible  for  selecting 
subject  areas  to  be  assessed,  developing 
assessment  objectives,  identifying 
appropriate  achievement  goals  for  each 
grade  and  subject  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 

The  Executive  Committee  of  the 
National  Assessment  Governing  Board 
will  meet  February  7,  1995  from  4:00 
P.M.  until  5:00  P.M.  Because  this  is  a 
teleconference  meeting,  facilities  will  be 
provided  so  the  public  will  have  access 
to  the  Committee's  deliberations.  The 
Committees  will  meet  to  conduct  the 
following  business:  review  and  approve 
the  March  3-4,  1995  meeting  agenda; 
hear  a  report  from  the  NAEP  Planning 
Committee;  and  to  hold  preliminary 
discussions  on  plans  for  the  evaluations 


of  the  NAEP  Achievement  Levels  and 
the  State  NAEP  programs. 

Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  National  Assessment 
Governing  Board,  Suite  825,  800  North 
Capitol  Street,  N.W.,  Washington.  D.C. 
from  8:30  A.M.  to  5:00  P.M. 

Dated:  Jan  3,  1995. 
Roy  Truby, 

Executive  Director,  National  Assessment 
Governing  Board. 

jFR  Doc.  94-375  Filed  1-6-94;  8:45  am] 

BILLING  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Finding  of  No  Significant  Impact  for 
Burlington  Bottoms  Wildlife  Mitigation 
Project 

AGENCY:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

ACnON:  Finding  of  No  Significant 
Impact  (FONSI). 

SUMMARY:  This  notice  armounces  BPA's 
proposal  to  fund  wildlife  management 
and  enhancement  activities  for  the 
Burlington  Bottoms  wetlands  mitigation 
site.  Acquired  by  BPA  in  1991,  wildlife 
habitat  at  Burlington  Bottoms  would 
contribute  toward  the  goal  of  mitigation 
for  wildlife  losses  and  inundation  of 
wildlife  habitat  due  to  the  construction 
of  Federal  dams  in  the  lower  Columbia 
and  Willamette  River  Basins.  BPA  has 
prepared  an  environmental  assessment 
(DOE/EA-0928)  evaluating  the  potential 
environmental  effects  of  the  proposed 
project.  Alternative  1  (Proposed  Action) 
evaluated  maintenance  and 
enhancement  of  the  property  with 
limited  public  access;  Alternative  2 
evaluated  maintenance  and 
enhancement  of  the  property  with  no 
public  access;  and  Alternative  3 
evaluated  the  No-Action  Alternative. 
Maintenance  and  enhancement  under 
Alternative  1  would  not  cause 
significant  environmental  impact 
because:  (1)  There  would  be  no  adverse 
impacts  on  soils,  air  quality,  water 
quality,  wildlife  (including  no  effect  on 
endangered  species),  vegetation,  fish, 
and  land  use;  and  (2)  there  would  be  no 
effect  on  cultural  resources.  Based  on 
the  analysis  in  the  environmental 
assessment  (EA),  BPA  has  determined 
that  the  proposed  action  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment, 
within  the  meaning  of  the  National 
Environmental  Policy  Act  (NEPA)  of 


1969.  Therefore,  the  preparation  of  an 
environmental  impact  statement  (EIS)  is 
not  required  and  BPA  is  issuing  this 
FONSI. 

FOR  FURTHER  INFORMATION  AND  COPIES  OF 
THE  EA,  CONTACT:  John  Taves,  Bonneville 
Power  Administration — EC-5,  P.O.  Box 
3621,  Portland,  Oregon  97208-3621, 
phone  number  503-230-4995,  or 
Charles  Craig,  Bonneville  Power 
Administration— EWP/State,  P.O.  Box 
3621,  Portland,  Oregon  97208-3621, 
phone  number  503-231-6964;  or  the 
Public  Involvement  and  Information 
office  voice  TTY  503-230-3478  in 
Portland,  or  toll  free  1-800-622-4519. 
Public  Availability:  This  FONSI  will 
be  distributed  to  all  persons  and 
agencies  known  to  be  interested  in  or 
affected  by  the  proposed  action  or 
alternatives. 

SUPPLEMENTARY  INFORMATION:  Under 
provisions  of  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act  of  1980  (Northwest 
Power  Act),  BPA  has  the  authority  and 
obhgation  to  fund  wildHfe  mitigation 
activities  approved  by  the  Northwest 
Power  Planning  Council  (Council)  and 
included  in  the  Council's  Fish  and 
Wildlife  Program  (Program).  The  initial 
phase  of  mitigation  plaiming  for  wildlife 
habitat  losses  was  submitted  to  the 
Council  for  amendment  into  the 
Program  in  1989.  The  Program  includes 
a  process  for  review  of  habitat  losses 
and  design  of  mitigation  plans  for  each 
Federal  hydro  project  in  the  Willamette 
and  Columbia  River  Basins  (Section 
1002).  In  1989,  the  Council  amended  the 
Program  to  include  wildlife  habitat 
losses  resulting  from  construction  and 
operation  of  Boimeville.  The  Dalles. 
John  Day.  and  McNary  Dams.  Consistent 
with  section  1003(7)  of  the  Program's 
Wildlife  Mitigation  Rule.  BPA  proposes 
to  fund  projects  that  are  intended  to 
help  reach  the  Council's  mitigation 
goals.  BPA  funding  would  provide 
management  of  habitat  management, 
recreation,  hydrology,  cultural 
resources,  and  public  access  to  the  area. 

Under  Alternative  1,  the  proposed 
action,  control  or  eradication  of  non- 
native  invasive  plant  species  and  re- 
establishment  or  enhancement  of  native 
plants  would  be  beneficial  to  fish  and 
wildlife  and  would  not  significantly 
impact  other  environmental  resources. 

Control  of  non-native  fish  and 
wildlife  populations  through  trapping 
and  netting  would  be  beneficial  by 
reducing  competition  with  native 
species  for  resources. 

Control  of  non-native  invasive  phtn! 
species  at  Burlington  Bottoms  may 
include  the  burning  of  vegetation  (Rei'd 
canary  grass)  in  certain  areas  (pasture 
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450-01 -P-M 


Federal  En  jrgy  Regulatory 
Commission 

Notice  of  A  splication 


that  the  following 
appUcation  has  been  filed 
and  is  available 
ispection: 

Application:  Modifying  the 
Line. 


b.  Project  No:  6939-059. 

c.  Date  Filed:  12/14/94. 

d.  Applicant:  Ohio  Municipal  Electric 
Generation  Agency.  Joint  Venture  5 
(OMEGA  JV5). 

e.  Name  of  Project;  Belleville 
Hvdroelectric  Project. 

f.  Location:  Located  on  the  Ohio 
River.  Wood  County.  West  Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Kenneth  L. 
Hegemann.  President.  E.  Leon  Daggett. 
Executive  VP.  American  Municipal 
Power-Ohio.  Inc..  601  Dempsey  Road. 
P.O.  Box  549.  Westerville.  OH  43081. 
(614) 890-2805. 

i.  FERC  Contact:  Mohamad  Fayyad. 
(202) 219-2665. 
j.  Comment  Date:  February  6.  1995. 
k.  Description  of  Amendment: 
Licensee  proposes  to  modifv'  the  route  of 
project's  transmission  line,  which  has 
not  been  constructed  yet.  Under  the 
proposed  route,  the  transmission  line 
would  be  26-mile-long.  138-Kv 
overhead  line  from  Belleville 
Hydroelectric  Project  powerhouse  to 
Ohio  Power  Company's  Rutherland 
Substation.  The  line  would  consist 
primarily  of  wood  pole  H-frame 
structures  with  typical  spans  between 
800  to  900  feet. 

Please,  note  that  we  a.-e  currently  in 
the  process  of  preparing  a  draft 
environmental  assessment,  which  we 
will  notice  for  comments  upon 
completion. 

I.  This  noUce  also  consists  of  the 
following  standard  paragraphs:  B.  Cl. 
and  D2. 

B.  Comments.  Protests,  or  Motions  to 
intervene. — .\nyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  13  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents.— Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

•RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST".  OR 
•MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  paulicular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 


the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energv  Regulatory  Commission.  825 
North' Capitol  Street.  NE..  Washington. 
DC  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments. — Federal. 
State,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant,  if  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  must  also  be  sent  to 
the  .Applicant's  representatives. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  95-391  Filed  1-6-95;  8:45  ami 
BILLING  CODE  6717-01-»ll 


Notice  of  Application 

lanuary  3,  1995. 

Take  notice  that  the  following 
hvdroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Tvpe  of  Application:  Transfer  of 
License. 

b.  Project  No:  2801-020. 

c.  Date  Filed:  Decem.ber  19,  1994. 

d.  Applicant:  Joseph  A.  Guerrieri. 

e.  Name  of  Project:  Clendale. 

f.  Location:  On  the  Housatonic  River 
in  Berkshire  County.  Massachusetts. 

g.  Filed  Pvu-suant  to:  Federal  Power 
Act,  16  U.S.C.  Section  791(a)-825(r). 

h.  Applicant  Contact:  Joseph  A. 
Guerrieri,  503  Beverlv  Road.  Nework. 
DE  19711-5131  (302)  368-3466. 

John  J.  Furman.  President,  LitUeville 
Power  Companv,  Inc.,  36  Canai  Drive, 
Westfield,  MA  01085-5031.  (413)  568- 
6510.  (413)  568-1188  FAX. 

i.  FERC  Contact:  Diane  M.  Murray. 
(202) 219-2682. 

j.  Comment  Date:  February  13.  1995. 

k.  Description:  Application  for 
transfer  of  license  for  the  Glendale 
Project  from  Joseph  A.  Guerrieri  to  the 
Littleville  Power  Company.  Inc. 

1 .  This  notice  also  consists  of  the 
following  standard  paragraphs;  B.  Cl. 

and  D2 

B.  Comments.  Protests,  or  Motions  to 
Inter\-ene. — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Roles  of  Practice  and 
Procedure.  18  CFR  385.210.  .211.  .214. 
In  determining  die  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 


only  these  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  dale  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents. — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

•RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E.,  Washington, 
D,C.  20426.  A  copy  of  any  motion  to 
inter\'ene  must  also  be  served  upon  each 
representative  of  the  Application 
specified  in  the  particular  application. 

D2.  Agency  Comments. — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  vdll  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  must  also  be  sent  to 
the  Applicant's  representatives. 
Lois  D.  Cashell. 
Secretary. 
jFR  Doc.  9S-393  Filed  1-6-95;  8:45  ami 
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[Project  No.  206S-000] 

Arizora  Public  Service  Co.,  Notice  of 
Authorliation  for  Continued  Project 
Operation 

)anuaiy  3, 1995. 

On  December  18,  1992,  Arizona 
Public  Service  Company,  licensee  for 
the  Irving  and  Childs  Project  No.  2069, 
filed  an  application  for  a  new  or 
subsequent  license  pursuant  to  the 
Federal  Power  Act  (FPA)  and  the 
Commission's  regulations  thereunder. 
Project  No.  2069  is  located  on  Fossil 
Creek  and  the  Verde  River  in  Yavapai 
and  Gila  Counties,  Arizona. 

The  license  for  Project  No.  2069  was 
issued  for  a  period  ending  December  31 , 
1994.  Section  15(a)(1)  of  the  FPA.  Ifi 
U.S.C.  808(a)(1),  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 


under  the  terms  and  conditions  of  the 
prior  license  until  a  now  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  .Section  15  or 
any  other  applicable  section  of  the  FPA. 
If  tlie  project's  prior  license  waived  the 
applicability  of  Section  15  of  the  FPA. 
then,  based  on  Section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
558(c).  and  asset  forth  at  18  CFR 
16.21  (a),  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  tlie  minor  or  minor  part  license 
expires,  mitil  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b). 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  2069 
is  issued  to  Arizona  Public  Service 
Company  for  a  period  effective  January 
1.  1995,  through  December  31.  1995,  or 
until  the  issuance  of  a  new  hcen?.e  for 
the  project  or  other  disposition  under 
the  FPA,  whichever  comes  first.  If 
issuance  of  a  new  license  (or  other 
disposition)  does  not  take  place  on  or 
before  Decem.ber  31 ,  1995,  notice  is 
hereby  given  that,  pursuant  to  18  CFR 
16.18(c).  an  annual  license  under 
Section  15(a)(1)  of  the  FPA  is  renewed 
automatically  without  further  order  or 
notice  by  the  Commission,  unless  the 
Commission  orders  otherwise. 

If  the  project  is  not  subject  to  Section 
15  of  the  FPA,  notice  is  hereby  given 
that  Arizona  PubUc  Service  Company  is 
authorized  to  continue  ope'.ition  of  the 
Irving  ajid  Childs  Froje.ct  Nu.  2069  until 
such  time  as  the  Commission  acts  on  its 
application  for  subsequent  license. 
Louis  D.  Cashell. 
Si'i:rrt(3ry. 

(FR  Doc.  94-392  Filed  l-«-94;  8:4.5  .iiiil  - 
BItLtNQ  CODE  e717-01-M 


[Project  No.  2705-000] 

City  of  Seattle,  Notice  ot  Authorization 
for  Continued  Project  Operation 

|.)nuary  3,  1995. 

On  September  30,  1992.  the  City  of 
Seattle,  licensee  for  the  Newhalem 
Creek  Project  No.  2705,  filed  an  - 
application  for  a  new  or  subsequent 
license  pursuant  to  the  Federal  Power 
Act  (FPA)  and  the  Commission's 
regulations  thereunder.  Project  No.  2705 


is  located  on  Newhalem  Creek  in 
Whatcom  County,  Washington. 

The  license  for  Project  No.  2705  was 
issued  for  a  period  ending  December  31 , 

1994.  Section  15(a)(1)  of  the  FPA,  16 
U.S.C.  808(a)(1),  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  y«3ar 
an  annual  license  to  the  then  lit.eiisee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  licen.se  is 
issued,  or  tlie  project  is  otherwise 
disposed  of  as  provided  in  Section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  license  waived  the 
applicability  of  Section  15  of  the  FPA, 
then,  based  on  Section  9(b)  of  the 
Administrative  Procedure  Act.  5  U.S.C 
558(c).  and  as  set  forth  at  18  CFR 
16.21(a).  if  the  licensee  of  such'projeci 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  lia^nse 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 

a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(1)), 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. ' 

If  the  project  is  subj«»ct  to  Section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license' for  Project  No.  2705 
is  issued  to  the  City  of  Seattle  for  a 
period  effective  January  1.  1995. 
through  December  31.  1995.  or  until  the 
issuance  of  a  new  license  for  the  pnij(H:» 
or  other  disno.sition  under  the  FPA. 
whichever  comes  first.  If  issuance  of  a 
new  license  (or  other  disposition)  does 
net  fak;i  place  on  or  before  Decemlior  31 . 

1995.  notice  is  hcroby.given  that, 
pursuant  to  18  CFR  16  18(c).  an  annual 
JiceiTsr-  under  Secfiun  15(a)(1)  of  the 
FPA  is  renewed  automaticaily  without 
fiirther  order  or  notice  by  the 
Commission,  unless  the  Cummission 
oidors  othfTivise. 

If  the  projtH:t  is  not  subject  to  .Seclicn 
15  of  the  FI'A.  notice  is  hereby  givi'n 
that  the  C^ity  of  St^attie  is  authorized  to 
continue  operation  of  the  Newhalem 
Creek  ProjtH:t  .No.  2705  until  surh  liair- 
as  the  Commis.sion  acts  on  its 
application  for  subsequent  license 
Lois  D.  Ca-shcII 
Secmtciry. 
IFR  Doc.  95-390  Filed  1-6-95;  8:45  am] 
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[Docket  No.  Cp95-1 29-000] 

Transcontinfental  Gas  Pipe  Line  Corp., 
Notice  of  Atpndonment 
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lermission  and  approval  to 
facilities,  all  as  more 
in  the  application  which 
the  Commission  and  open 
on. 
p  'oposes  to  abandon  certam 
pression  facilities, 
'dration  units  and  other 
facilities,  all  listed  in 
the  application.  Transco 
has  not  flowed  through 
for  at  least  one  year,  and  in 
longer  than  one  year, 
asserts  that  in  many  cases 
has  disconnected  the 
welUs)  have  been 
ibandoned  and  there  are  no 
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asserts  that  the  proposed 
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approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Transco  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  95-394  Filed  1-6-95;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6134-8] 

Office  of  Research  and  Development; 
Ambient  Air  Monitoring  Reference  and 
Equivalent  Methods;  Receipt  of 
Application  for  a  Reference  Method 
Determination 

Notice  is  hereby  given  that  on 
December  5. 1994.  the  Environmental 
Protection  Agency  received  an 
application  from  Advanced  Pollution 
Instrumentation.  Inc.,  8815  Production 
Avenue.  San  Diego.  California  92121- 
2219,  to  determine  if  their  Model  lOOA 
Fluorescent  Sulfur  Dioxide  Analyzer 
should  be  designated  by  the 
Administrator  of  the  EPA  as  an 
equivalent  method  under  40  CFR  Part 
53.  If.  after  appropriate  technical  study, 
the  Administrator  determines  that  this 
method  should  be  so  designated,  notice 
thereof  will  be  given  in  a  subsequent 
issue  of  the  Federal  Register, 
loseph  K.  Alexandra, 

Acting  Assistant  Administrator  for  Research 
and  Develnpmrfnt. 
|FR  Doc.  95-419  Filed  l-€-95;  8:45  am] 

BILLING  CODE  S560-S0-M 


(FRL-5134-7] 

Science  Advisory  Board;  Radiation 
Advisory  Committee;  Radionuclide 
Cleanup  Standards  Subcommittee; 
Notification  of  Public  Advisory 
Ccmm'ittee  Meeting;  Open  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463,      ^ 
notice  is  hereby  given  that  the 
Radionuclide  Cleanup  Standards 
Subcommittee  (RCSS)  of  the  Science 
Advisory  Board's  (SAB's)  Radiation 
Advisory  Committee  (RAG),  will 
continue  its  review  of  the  technical 
basis  of  the  Agency's  Cleanup  Standards 
for  Radionuclides.  The  meeting  will  be 


conducted  on  Wednesday,  January  25 
and  Thursday.  January  26. 1995  at  the 
Courtyard  Marriott  Hotel.  2899  Jefferson 
Davis'Highway,  ArUngton.  VA  22202 
(tel.  703-549-3435).  On  Wednesday, 
January  25.  1995  the  RAG  will  meet  at 
9:00  am  eastern  time  and  adjourn  no 
later  than  6:00  pm.  On  Thursday, 
January  26,  1995  the  RCSS  will  meet 
starting  at  8:30  am  and  will  adjourn  no 
later  than  4:00  pm.  The  RCSS  formally 
began  this  review  at  its  first  public 
meeting  on  the  topic  on  October  27  and 
28,  1994  (See  Federal  Register  Vol.  59, 
No.  191.  Tuesday.  October  4,  1994, 
pages  50600-50601).  This  meeting  is 
open  to  the  public,  but  seating  is  limited 
and  available  on  a  first-come  basis. 
The  meeting  will  essentially  be  a 
work  session  by  the  Subcommittee,  as 
they  prepare  their  draft  report  on  the 
topic.  The  draft  documents  that  are  the 
subject  of  this  review  are  available  from 
the  originating  EPA  office  and  are  not 
available  from  the  SAB  Office.  These 
draft  documents  are:  (1)  "Radiation  Site 
Cleanup  Regulations:  Technical  Support 
Document  for  the  Development  of 
Radionuclide  Cleanup  Levels  for  Soil." 
Review  Draft.  September,  1994.  and  (2) 
"Radiation  Site  Cleanup  regulations: 
Technical  Support  Document  for  the 
Development  of  Radionuclide  Cleanup 
Levels  for  Soil,"  Appendices. 
September,  1994. 

To  discuss  technical  aspects  of  the 
draft  documents,  please  contact  Dr. 
Anthony  B.  Wolbarst,  Chief,  Remedial 
Guidance  Section,  Office  of  Radiation 
and  Indoor  Air  (ORIA)  (Mail  Code 
6603J).  U.S.  Environmental  Protection 
Agency,  401  M  Street,  S.W., 
Washington,  D.C.  20460.  To  simply 
obtain  copies  of  the  draft  documents, 
please  contact  Ms.  Virginia  Stradford, 
Secretary,  at  (202)  233-9350,  FAX  (202) 
233-9650.  The  background  documents 
that  support  this  review,  as  well  as  the 
draft  documents  listed  above  are 
available  in  the  Agency's  U.S.  EPA  Air 
and  Radiation  Docket.  Please  address 
written  inquiries  as  follows:  Attn:  Air 
and  Radiation  Docket,  Mail  Stop  6102, 
Air  Docket  No.  A-93-27,  Room  Ml 500, 
First  Floor.  Waterside  Mall,  401  M 
Street.  S.W.,  Washington,  D.C.  20460. 
The  docket  may  be  inspected  from  8:00 
a.m.  to  4:00  p.m.,  Monday  through 
Friday,  excluding  federal  holidays,  in 
Room  Ml 500.  A  reasonable  fee  may  be 
charged  for  copies  of  docket  materials. 
Inquiries  regarding  access  to  the  public 
information  docket  should  be  directed 
to  Ms.  Lvnn  Johnson,  ORIA  Staff  (Mail 
Code  6603))  at  (202)  233-9383. 

The  charge  to  the  SAB  is  as  follows: 
(1)  Is  the  methodology  used  by  the 
Office  of  Radiation  and  Indoor  Air 
(ORIA)  for  evaluating  source  terms  for 
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radioactively  contaminated  sites,  for 
modeling  transport  to  people,  and  for 
estimating  risk  to  individuals  and 
populations  acceptable  for  providing  a 
technical  basis  for  writing  a  cleanup 
standard? 

(2a)  Are  the  assumptions  for  the 
combined  residential/agricultural  land 
use  scenario,  and  the  pathways  model, 
reasonable  and  suitable  for  assessing 
risk  at  radioactively  contaminated  sites? 

(2b)  Are  the  assumptions  for  the 
combined  industrial/commerrial  land 
use  scenario,  and  the  pathways  model, 
reasonable  and  suitable  for  assessing 
risk  at  radioactivelv  contaminated  sites? 

(3)  Is  RESRAD  version  5.01  (specific 
rnferenco  to  RESR,^D  may  be  omitted) 
suitable  for  modeling  radiation  risk  to 
individuals  at  radioactively 
lontaminated  sites? 

To  Obtain  More  Information  on  or 
Participate  in  this  S.^B  Meeting: 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  at  this 
meeting  should  contact  Dr. 
Kooyoomjian  no  later  than  January  18. 
1995  in  order  to  have  time  reserved  on 
the  agenda.  Please  contact  Dr.  K.  Jack 
Kooyoomjian.  the  Designated  Federal 
Official.  .Science  Advisorv  Board  (Mail 
Code  1400F).  US  EPA.  401  M  Street. 
SW.  Washington  DC  20460.  by 
telephone  at  (202)  260-6552,  FAX  at 
(202)  260-7118.  or  via  the  INTERNET 
at: 

koo\o^)ln|i.ln.Iatk@EP.^M.*  IL.EPA.GOV. 

In  order  to  obtain  a  copy  of  the  draft 
agenda,  please  contact  \1s.  Diana  L. 
Pozun.  Secretary.  Science  Advisory 
Board,  al  the  above  address. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 

that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  g(meral.  opportunities  for 
oral  comment  at  meetings  will  he 
usually  limited  to  five  minutes  per 
speiiker  and  no  more  than  thirty 
minuUis  total.  Written  comments  (at 
least  35  copies)  received  in  the  SAB 
Staff  Office  sufficiently  prior  to  a 
meeting  date  (usually  one  week  prior  to 
a  meeting).  ma\  be  mailed  to  the 
subconmiittee  prior  to  its  meeting; 
comments  received  too  close  to  the; 
meeting  date  will  normally  be  pro\  ided 
to  the  subcommittee  at  its  meeting. 
Written  comments  may  be  provided  up 
until  the  time  of  the  meeting. 

Duteci.  IV(«-n,h'^r  20.  1994. 
A.  Robert  Flaak, 

Acting  Stuff  Director.  Si  if^ncf  Advisory  Hoard. 
IFR  Doc.  9.5-118  Filed  l-(i-«»"i;  HATi  ami 

BILL'NG  CODE  656&-5<M 


(FRL-S133-1] 

Final  NPDES  General  Permits  for 
Produced  Water  and  Produced  Sand 
Discharges  From  the  Oil  and  Gas 
Extraction  Point  Source  Category  to 
Coastal  Waters  in  Louisiana 
{LAG290000)  and  Texas  (TXG290000) 

AGENCY:  Environmental  Prf)lp(  tioii 
Agency.  Region  b. 

ACTION:  Issuance  of  Final  NPDES 
Permits. 

SUMMARY:  Region  6  of  the  United  States 
Environmental  Protection  Agency  (EPA) 
today  issues  final  NPDES  General 
Permits  regulating  discharges  of 
produced  water  and  produt  ed  sand 
derived  from  oil  and  gas  point  source 
facilities.  The  permits  prohibit  the 
discharge  of  produced  water  and 
produced  sand  derived  from  Coastal 
Subcategory  (40  CFR  part  435,  subpart 
Di  to  any  water  subject  to  EPA 
jurisdiction  under  the  Clean  Waltr  .At  t. 
Dis(  harges  to  "coastal  "  waters  of 
Louisiana  and  Texas  of  produced  water 
and  produced  sand  derived  from  most 
Stripper  .Subcategory  C40  CFR  part  435. 
subpart  F)  and  all  Offshore  Subcategory 
(40  CFR  part  435.  subpart  A)  facilities 
covered  bv  these  permits  are  prohibited. 
Under  Permit  TXG290000,  Stripper 
Subcategory  facilities  located  east  of  the 
98th  meridian  whose  produced  water  is 
derived  from  the  Carrizo/Wilc  ox. 
Reklaw  or  Bartosh  formations  in  Texas 
and  whose  produced  water  do<^s  not 
exceed  3000  nig/1  Total  Dissolved  Solids 
may  discharge  produced  water  subject 
to  effluent  limitations  on  oil  and  grease 
of  25  nig.'l  monthly  average  and  35  nig/ 
I  daily  maximum.  TXG290000  prohibits 
Ihe  discharge  of  produced  sand  derived 
from  those  facilities.  Produced  wafer 
(leriv(Hl  from  Stripper  Subcategory  and 
Offshore  .Subcategory  wells  whic  h 
discharge  to  the  main  deltaic  passes  of 
the  Mississippi  River  or  to  the 
,\tchafalaya  River  below  Morgan  (jly 
including  Wax  Lake  Outlet,  are  not 
covered  by  Permit  No.  L.".G2'iOOOO.  but 
may  be  regulated  in  future  Nl'DE.S 
permitting  actions.  Permittees  iiK  lude 
( ommert-ial  disposal  facilities  as  well  as 
oil  and  gas  operators  generating 
produced  water  and  sand. 

Region  6  is  also  issuing  an 
administrative  order  requiring 
permittees  dis<:harging  prfxhiied  u.i!er 
from  existing  Coastal.  .Stripper  or 
Offshore  Subcategory  wells  wliii  h  niusi 
meet  the  No  Discharge  requiremenl  for 
produced  water  to  meet  that 
requirement  no  later  than  |anuar\  1. 
1997  unless  an  earlier  compliance  date 
is  required  by  the  .Stale. 


DATES:  These  permits  will  beromr 
.effective  on  February  8,  1995. 
ADDRESSES:  Notifications  required  h\ 
these  permits  should  be  sent  to  the 
Water  Management  Division. 
Enforcement  Branch  (6W-EA).  EPA 
Region  6.  P.O.  Box  50625,  Dallas.  Texas 
75202. 

FOR  FURTHER  INFORMATION:  Conlai  1  Ms 
Ellen  Caldwell.  EPA  Region  6.  1445 
Ross  Avenue.  Dallas.  Texas  75202. 
telephone:  (214)665  7513. 
SUPPLEMENTARY  INFORMATION:  EPA 
issues  these  general  permits  pursuant  to 
its  authoritv  under  Section  402  i.f  the 
Clean  Water  Act.  33  U.S.C.  1342  These 
permits  t  over  discharges  of  proriue  ed 
water  and  produced  sand  derived  from 
Oil  and  Gas  Point  Source  Category 
Facilities  to  coastal  waters  of  Loiiisi.i:-.,) 
and  Texas.  Discharges  regulated  by 
these  permits  include  those  from 
Coastal  Subcategory  (40  CFR  part  435. 
subpart  D)  facilities  in  Louisiana  and 
Texas,  discharges  from  the  Stripper 
Subcategory  (40  CFR  part  435  subpart 
F)  th.Rt  discharge  to  coastal  waters  of 
Louisiana  and  Texas,  and  discharges 
from  some  Offshore  Subcategory  (40 
CFR  part  435,  subpart  A)  to  coastal 
waters  of  Louisiana  and  Texas  These 
permits  do  not  authorize  discharges 
from  "new  sources  "  as  defined  in  40 
CFR  122.2. 

Public  notice  of  the  draft  permits  was 
published  in  the  Federal  Register  on 
December  22.  1992  (57  FR  60926)  an<l 
in  ihe  Houston  Post  and  New  Oi  leans 
rimes  Picayune  on  January  9.  1993  As 
then  announced,  the  comment  periixi 
was  to  close  on  February.  9.  1993.  but 
Region  6  subsequently  extended  it  lo 
March  15.  1993  because  of  niur.erous 
telephone  and  written  requests  for 
additional  time.  (57  FR  6968.  Fihru.-.r\ 
3.  1993)  Region  6  considered  all 
comments  it  received  in  formulatiiii;  liie 
final  permits.  The  Region  has  prt-pared 
a  detailed  Response  to  Commenis.  but  is 
not  publishing  it  in  this  Federal 
Register  notice  for  practic.d  reasons  .A 
(  opy  may  be  obtained  from  Ms 
Caldwell  at  the  address  supplied  .ii>o\i 

EPA  Region  6  made  a  number  of 
changes  lo  the  permits  as  a  resell  of 
comments.  Under  Permit  No 
TXG29()()00.  facilities  in  Ihe  Siripp.  r 
Subcategory  located  east  of  the  Wth 
meridi.in  whose  produced  water  mnn-s 
from  the  Garrizo/Wilcox.  Roklaw  or 
Bartosh  formations  in  Texas  and  uhosi- 
produ(  ed  water  does  not  exceed  31)00 
ing/1  Total  Dissolved  Solids  are  allowed 
lo  discharge  produced  water  siil))»>tt  to 
an  effluent  limitation  of  3000  nig"!  tor 
Total  Dissolved  Solids  and  oil  and 
grease  limits  of  25  mg.'l  monthl\  avcr^.je 
and  35  ing/1  daily  maximum  .Assn*  i  -.^    ' 
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B.  The  Enc  angered  Species  Act 

The  End  mgered  Species  Act  (ESA). 
16  use  15  16.  requires  Federal  agencies 
to  insure  tliat  their  actions,  such  as 
permit  issi  ance.  are  unlikely  to 
jeopardize  the  continued  existence  of 
any  listed  sndangered  or  threatened 
species  or  result  in  the  destruction  or 
adverse  modification  of  designated 
critical  halitat.  In  informal  consultation 


JMI 


under  ESA  Section  7(a)(2).  the  U.  S. 
Fish  and  Wildlife  Service  has  concurred 
with  EPA's  determination  that  issuance 
of  these  permits  is  unlikely  to  adversely 
affect  any  federally-listed  species  or 
designated  critical  habitats. 

C.  The  Coastal  Zone  Management  Act 
In  accordance  with  Section  307(c)(3) 

of  the  Coastal  Zone  Management  Act, 
the  Louisiana  Coastal  Zone  Management 
Division  of  Louisiana  Department  of 
Natural  Resources  has  reviewed  NPDES 
permit  LAG290000  and  found  its 
issuance  consistent  with  the  Louisiana 
Coastal  Zone  Management  Program. 

D.  The  Paperwork  Act 

The  information  collection 
requirements  of  these  general  permits 
have  been  approved  by  OMB  under 
provisions  of  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et.seq.  in  prior 
submissions  made  for  the  NPDES  permit 
program. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  that  federal  agencies  prepare  a 
regulatory  flexibility  analysis  for 
regulations  that  will  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  impact  on  small  entities 
was  discussed  in  some  detail  in  the  Fact 
Sheet  (57  FR  60943)  for  the  current 
permits.  Because  certain  groups  of  wells 
are  now  allowed  by  these  final  permits 
to  discharge  produced  water  and.  for  the 
Louisiana  permit,  compliance  with 
produced  water  No  Discharge  limits  will 
in  many  cases  be  required  by  state 
regulations  sooner  than  required  by  this 
permit,  the  impact  on  small  entities  will 
be  even  less  than  anticipated  for  the 
proposed  permits. 

NPDES  Permits  LAG290000  and 
TXG290000  are  hearby  issued.  In 
addition,  the  General  Administrative 
Order  which  applies  to  those  permits  is 
hereby  issued  and  appears  following 
NPDES  Permits  LAG290000  and 
TXG290000. 

Signed  this  :2nd  day  of  December.  1994. 
Myron  O.  Knudson, 

Director.  Water  Management  Division,  EPA 
Region  6 

In  compliance  with  the  provisions  of 
the  Federal  Water  Pollutioa Control  Act, 
as  amended  (33  U.S.C.  1251  et  seq:  the 
"Act"),  these  permits  prohibit  the 
discharge  of  produced  water  and 
produced  sand  derived  from  Oil  and 
Gas  Point  Source  Category  facilities  to 
"coastal"  waters  of  Louisiana  and 
Texas,  as  described  below,  in 
accordance  with  effluent  limitations  and 
other  conditions  set  forth  in  Parts  I  and 
II.  Facilities  covered  by  these  permits 


include  those  in  the  Coastal  Subcategory 
(40  CFR  part  435.  subpart  D).  the 
Stripper  Subcategory  (40  CFR  part  435. 
subpart  F)  that  discharge  to  "coastal" 
waters  of  Louisiana  and  Texas,  and  the 
Offshore  Subcategory  (40  CFR  part  435. 
subpart  A)  which  discharge  to  "coastal" 
waters  of  Louisiana  and  Texas. 

These  permits  do  not  apply  to  "new 
sources"  as  defined  in  40  CFR  122.2. 

These  permits,  except  for  certain 
portions  listed  in  Part  IB.,  shall  become 
effective  February  8,  1995,  and  expire  at 
midnight  on  February  8,  2000. 

Parti 

Section  A.  General  Permit  Coverage  and 
Notification  Requirements 

1.  Operations  Covered 

a.  Facilities  in  the  Coastal 
Subcategory  (40  CFR  part  435,  subpart 
D)  located  in  Louisiana  and  Te.xas. 
Location  of  a  Coastal  Subcategory 
facility  is  determined  by  the  location  of 
the  wellhead  associated  with  that 
facility. 

b.  Facilities  in  the  Offshore 
Subcategory  (40  CFR  part  435,  subpart 
A)  and  the  Stripper  subcategory  (40  CFR 
part  435.  subpart  F)  which  discharge  to 
"coastal"  waters  of  Louisiana  or  Texas. 
Note  that  facilities  in  the  Stripper 
Subcategory  and  the  Offshore 
Subcategory  that  discharge  directly  to  a 
major  deltaic  pass  of  the  Mississippi 
River  or  to  the  Atchafalaya  River, 
including  Wax  Lake  Outlet,  below 
Morgan  City  are  not  covered  by  Permit 
No.  LAG290000. 

c.  Facilities  which  dispose  of 
produced  water  or  produced  sand 
derived  from  Coastal  Subcategory 
facilities  located  in  Louisiana  or  Te.xas. 

d.  Facilities  which  dispose  of 
produced  water  or  produced  sand 
derived  from  Stripper  or  Offshore 
Subcategory  facilities  by  discharge  to 
coastal  waters  of  Louisiana  or  Texas. 

2.  Permittees  Covered 

Operators  of  facilities  listed  in  Part 
I.A.I  of  these  permits. 

3.  Notification  Requirements 

a.  Operators  of  facilities  whose 
discharge  of  produced  water  and 
produced  sand  is  prohibited  by  these 
permits  are  automatically  covered;  a 
written  notification  of  intent  to  be 
covered  by  these  permits  is  not 
required. 

b.  Operators  of  facilities  whose 
produced  water  discharge  is  allowed 
(See  Part  I.B.2.a  of  these  permits)  are 
required  to  submit  a  written  notification 
of  intent  to  be  covered  by  these  permits. 

Written  notification  of  intent  to  be 
covered,  including  the  legal  name  and 
address  of  the  operator,  the  lease  (or 


lease  block)  number  assigned  by  the 
Railroad  Commission  of  Texas  or,  if 
none,  the  name  commonly  assigned  to 
the  lease  area,  the  type  of  facilities 
located  within  the  lease  (or  lease  block), 
the  name  of  the  formation  from  which 
the  produced  water  originates  and  the 
Total  Dissolved  Solids  concentration  of 
the  produce  water  shall  be  submitted: 

(1)  For  existing  discharges  of 
produced  water,  within  45  days  of  the 
effective  date  of  this  permit. 

(2)  For  new  discharges  of  produced 
water,  within  fourteen  days  prior  to  the 
commencement  of  discharge. 

c.  Because  these  permits  cover  only 
produced  water  and  produced  sand, 
discharges  of  other  waste  waters  from 
Coastal  Subcategory  wells  must  apply  to 
be  covered  by  NPDES  Permits 
LAG330000  or  TXG330000.  which  cover 
the  discharge  of  waste  discharges,  other 
than  produced  water  and  produced 
sand,  from  Coastal  Subcategory 
production  (and  drilling)  facilities. 

4.  Termination  of  Operations 

Lease  (or  lease  block)  operators  shall 
notify  the  Regional  Administrator 
within  60  days  after  the  permanent 
termination  of  discharges  from  their 
facilities.  In  addition,  lease  (or  lease 
block)  operators  shall  notify  the 
Regional  Administrator  within  30  days 
of  any  transfer  of  ownership. 

Section  B.  Application  for  NPDES 
Individual  Permit 

1.  Any  oi>erator  authorized  by  this 
permit  may  request  to  be  excluded  from 
the  coverage  of  this  general  permit  by 
applying  for  an  individual  permit.  The 
operator  shall  submit  an  application 
together  with  the  reasons  supporting  the 
request  to  the  Regional  Administrator. 

2.  When  an  individual  NPDES  permit 
is  issued  to  an  operator  otherwise 
subject  to  this  general  permit,  the 
applicability  of  this  permit  to  the  owner 
or  operator  is  automatically  terminated 
on  the  effective  date  of  the  individual 
permit. 

Section  C.  General  Permit  Limits 

1.  Permit  Conditions  Applicable  to 
LAG290000 

a.  Prohibitions 

Permittees  shall  not  discharge  nor 
shall  they  cause  or  allow  the  discharge 
of  produced  water  and  produced  sand. 
Operators  of  facilities  generating 
pollutants  regulated  under  this  permit 
shall  take  reasonable  positive  steps  to 
assure  said  pollutants  are  not 
unlawfully  discharged  to  waters  of  the 
United  States  by  third  parties  and  shall 
maintain  documentation  of  those  steps 
for  no  less  than  three  years 


b.  Other  Requirements 

All  dischargers  must  comply  with  any 
more  stringent  requirements  contained 
in  Louisiana  Water  Quality  Regulations, 
LAC:  33,IX,7.708. 

2.  Permit  Conditions  Applicable  to 
TXG290000 

a.  Prohibitions 

Permittees  shall  not  discharge  nor 
shall  they  cause  or  allow  the  discharge 
of  produced  water  or  produced  sand. 
Operators  of  facilities  generating 
pollutants  regulated  under  this  permit 
shall  take  reasonable  positive  steps  to 
assure  said  pollutants  are  not 
unlawfully  discharged  to  waters  of  the 
United  States  by  third  parties  and  shall 
maintain  documentation  of  those  steps 
for  no  less  than  three  years. 

Exception  to  prohibition  on  discharge 
of  produced  water:  Facilities  in  the 
Stripper  Subcategory  located  east  of  the 
98th  meridian  whose  produced  water 
comes  from  the  Carrizo/Wilcox,  Reklaw 
or  Bartosh  formations  in  Texas  and 
whose  produced  water  does  not  exceed 
3000  mg/1  Total  Dissolved  Solids  shall 
meet  the  following  limits  and 
monitoring  requirements: 

(1)  Produced  water  discharges  must 
meet  both  a  daily  maximum  of  35 
mg/1  and  a  monthly  average  of  25 
mg/1  for  oil  and  grease. 

(2)  Monitoring  for  oil  and  grease  shall 
be  performed  once  per  month.  The 
sample  type  may  be  a  grab,  or  a  24-hour 
composite  consisting  of  the  arithmetic 
average  of  the  results  of  4  grab  samples 
taken  over  a  24-hour  period. 

(3)  Produced  water  flow  monitoring 
requirement:  Once  per  month,  an 
estimate  of  the  flow  in  MGD  (million 
gallons  per  day)  must  be  made  and 
recorded. 

Parti! 

(Applicable  to  LAG290000  and 
TXG290000) 

Section  A.  General  Conditions 

1.  Introduction 

In  accordance  with  the  provisions  of 
40  CFR  122.41  et.  seq.,  this  permit 
incorporates  by  reference  ALL 
conditions  and  requirements  applicable 
to  NPDES  permits  set  forth  in  the  Clean 
Water  Act,  as  amended  (hereinafter 
known  as  the  "Act")  as  well  as  all 
applicable  EPA  regulations. 

2.  Duty  To  Comply 

The  permittee  must  comply  with  all 
conditions  of  this  permit.  Any  permit 
non-compliance  constitutes  a  violation 
of  the  Clean  Water  Act  and  is  grounds 
for  enforcement  action  and/or  for 


requiring  a  permittee  to  apply  for  and 
obtain  an  individual  NPDES  permit. 

3.  Permit  Flexibility 

This  permit  may  be  modified,  revoked 
and  reissued,  or  terminated  for  cause,  in 
accordance  with  40  CFR  122.62-122.64. 
The  filing  for  a  permit  modification, 
revocation  and  reissuance,  or 
termination,  or  a  notification  of  planned 
changes  or  anticipated  noncompliance, 
does  not  stay  any  permit  condition. 

4.  Property  Rights 

This  permit  does  not  convey  any 
property  rights  of  any  sort,  or  any 
exclusive  privileges  nor  does  it 
authorize  any  injury  to  private  property 
or  any  invasion  of  personal  rights,  or 
any  infringement  of  Federal.  State  or 
local  laws  or  regulations. 

5.  Duty  To  Provide  Information 

The  permittee  shall  furnish  to  the 
Regional  Administrator,  within  a 
reasonable  time,  any  information  which 
the  Regional  Administrator  may  request 
to  determine  whether  cause  exists  for 
modifying,  revoking  and  reissuing,  or 
terminating  this  permit,  or  to  determine 
compliance  with  this  permit.  The 
permittee  shall  also  furnish  the  Regional 
Administrator,  upon  request,  copies  of 
records  required  to  be  kept  by  this 
permit. 

6.  Criminal  and  Civil  Liability 

Except  as  provided  in  permit 
conditions  on  "Bypassing"  and 
"Upsets",  nothing  in  this  permit  shall 
be  construed  to  relieve  the  permittee 
from  civil  or  criminal  penalties  for 
noncompliance.  Any  false  or  materially 
misleading  representation  or 
conceahnent  of  information  required  to 
be  reported  by  the  provisions  of  the 
permit,  the  Act  or  applicable  CFR 
regulations  which  avoids  or  effectively 
defeats  the  regulatory  purpose  of  the 
Permit  may  subject  the  permittee  to 
criminal  enforcement  pursuant  to  18 
use  Section  1001. 

7.  Oil  and  Hazardous  Substance 
Liability 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittet' 
from  any  responsibilities,  liabilities,  or 
penalties  to  which  the  permittee  may  be 
subject  under  Section  311  of  the  Clean 
Water  Act. 

8.  State  Laws 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
from  any  responsibilities,  liabilities,  or 
penalties  established  pursuant  to  an\ 
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applicable  Stake  law  or  regulation  under 
authority  presjrved  by  Section  510  of 
the  Clean  Wat  ;r  Act. 

9.  Severabilit) 

The  provisi  »ns  of  this  permit  are 
severable,  anc  if  any  provision  of  this 
permit  or  the  ,  ipplication  of  any 
provision  of  tlis  permit  to  any 
circumstance  s  held  invalid,  the 
application  of  such  provision  to  other 
circumstances ,  and  the  remainder  of 
this  permit,  si  all  not  be  affected 
thereby. 

Section  B.  Pr^er  Operation  and 
Maintenance 


1 .  Need  To  H; 
Defense 

It  shall  not  )e  a  defense  for  a 
permittee  in  a  n  enforcement  action  that 
it  would  have  been  necessary  to  halt  or 
reduce  the  pe  mitted  activity  in  order  to 
maintain  com  jliance  with  the 
conditions  of  |his  permit. 


It  or  Reduce  Not  a 


steps 


2.  Duty  To  Mi  t 

The  permit  ee 
reasonable 
any  discharge 
which  has  a 
adversely  aff^ting 
environment 

3.  Proper  Ope  ration  and  Maintenance 


igate 

shall  take  all 
to  minimize  or  prevent 
in  violation  of  this  perniit 
reasonable  likelihood  of 

human  health  or  the 


The  permit  ee  shall  at  all  times 
properly  opei  ate  and  maintain  all 
facilities  and  systems  of  treatment  and 
control  (and  i  elated  appurtenances) 
which  are  ins  tailed  and  used  by  the 
permittee  to  i  chieve  compliance  with 
the  condition  5  of  this  permit.  This 
provision  req  .lires  the  operation  of 
backup  or  au:  uliary  facilities  of  similar 
systems  whiai  are  installed  by  a 
permittee  on  y  when  the  operation  is 
necessary  to   chieve  compliance  with 
the  condition  s  of  the  permit. 

4.  Bypass  of  1  acilities 
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for  a  bypass,  it  shall  submit  prior  notice, 
if  possible  at  least  ten  days  before  the 
date  of  the  bypass. 

(2)  Unanticipated  bypass.  The 
permittee  shall,  within  24  hours,  submit 
notice  of  an  unanticipated  bypass  as 
required  in  Part  II.D.2. 

c.  Prohibition  of  Bypass 

(1)  Bypass  is  prohibited,  and  the 
Regional  Administrator  may  take 
enforcement  action  against  a  permittee 
for  bypass,  unless: 

(a)  Bypass  was  unavoidable  to  prevent 
loss  of  life,  personal  injury  or  severe 
property  damage; 

(b)  There  were  no  feasible  alternatives 
to  the  bypass,  such  as  the  use  of 
auxiliary  treatment  facilities,  retention 
of  untreated  wastes,  or  maintenance 
during  normal  periods  of  equipment 
downtime.  This  condition  is  not 
satisfied  if  adequate  back-up  equipment 
should  have  been  installed  in  the 
exercise  of  reasonable  engineering 
judgement  to  prevent  a  bypass  which 
occurred  during  normal  periods  of 
equipment  downtime  or  preventive 
maintenance;  and 

(c)  The  permittee  submitted  notices  as 
required  bv  Part  II.B.4.b. 

(2)  The  Regional  Administrator  may 
approve  cui  anticipated  bypass,  after 
considering  its  adverse  effects,  if  the 

.  Regional  Administrator  determines  that 
it  will  meet  the  conditions  listed  at  Part 
II.B.4.c.(l). 

5.  Upset  Conditions 

a.  Definition 

"Upset"  means  an  exceptional 
incident  in  which  there  is  unintentional 
and  temporary  noncompliance  with 
technology-based  effluent  limitations 
because  of  factors  beyond  the  reasonable 
control  of  the  permittee.  An  upset  does 
not  include  noncompliance  to  the  extent 
caused  by  operational  error,  improperly 
designed  facilities,  inadequate  facilities, 
lack  of  preventive  maintenance,  or 
careless  or  improper  operation. 

b.  Effects  of  an  Upset.  An  upset 
constitutes  an  affirmative  defense  of  an 
action  brought  for  noncompliance  with 
such  technology-based  permit  effluent 
limitations  if  the  requirements  of  Part 
II.B.5.C.  are  met.  No  determination  made 
during  administrative  review  of  claims 
that  noncompliance  was  caused  by 
upset,  and  before  an  action  for 
noncompliance,  is  final  administrative 
action  subject  to  judicial  review. 

c.  Conditions  necessary  for  a 
demonstration  of  upset.  The  permittee 
who  wishes  to  establish  the  affirmative 
defense  of  upset  shall  demonstrate, 
through  properly  signed, 
contemporaneous  logs,  or  other  relevant 
evidence  that- 


(1)  An  upset  occurred  and  that  the 
permittee  can  identify  the  cause(s)  of 
the  upset; 

(2)  The  permitted  facility  was  at  the 
time  being  properly  operated; 

(3)  The  permittee  submitted  notice  of 
the  upset  as  required  by  Part  II.D.2;  and 

(4)  The  permittee  complied  with  Part 
II.B.2. 

d.  Burden  of  Proof.  In  any 
enforcement  proceeding  the  permittee 
seeking  to  establish  the  occurrence  of  an 
upset  has  the  burden  of  proof. 

6.  Removed  Substances 

Solids,  sludges,  filter  backwash,  or 
other  pollutants  removed  in  the  course 
of  treatment  or  control  of  waste  waters 
shall  be  disposed  of  in  a  manner  such 
as  to  prevent  any  pollution  from  such 
materials  from  entering  waters  of  the 
United  States. 

Section  C.  Monitoring  and  Records 

1.  Inspection  and  Entry 

The  permittee  shall  allow  the 
Regional  Administrator  or  an  authorized 
representative,  upon  the  presentation  of 
credentials  and  other  documents  as  may 
be  required  by  law,  to: 

(a)  Enter  upon  the  permittee's 
premises  where  a  regulated  facility  or 
activity  is  located  or  conducted,  or 
where  records  must  be  kept  under  the 
conditions  of  this  permit; 

(b)  Have  access  to  and  copy,  at 
reasonable  times,  any  records  that  must 
be  kept  under  the  conditions  of  this 
permit; 

(c)  Inspect  at  reasonable  times  any 
faciUties,  equipment  (including 
monitoring  and  control  equipment), 
practices,  or  operations  regulated  or 
required  under  this  permit:  and 

(d)  Sample  or  monitor  at  reasonable 
times,  for  the  purposes  of  assuring 
permit  compliance  or  as  otherwise 
authorized  by  the  Clean  Water  Act,  any 
substances  or  parameters  at  any 
location. 

2.  Representative  Sampling 

Samples  and  measurements  taken  as 
required  herein  shall  be  representative 
of  the  volume  and  nature  of  the 
monitored  discharge. 

3.  Retention  of  Records 

The  permittee  shall  retain  records  of 
all  monitoring  information,  including 
all  calibration  and  maintenance  records 
and  all  original  strip  chart  recordings  for 
continuous  monitoring  instrumentation, 
and  copies  of  all  reports  required  by  this 
permit,  for  a  period  of  at  least  3  years 
from  the  date  of  the  sampfing, 
measurement,  or  reporting.  This  period 
may  be  extended  by  request  of  the 
Regional  Administrator  at  any  time. 


The  operator  shall  maintain  records  at 
development  and  production  facilities 
for  3  years,  wherever  practicable  and  at 
a  specific  shore-based  site  whenever  not 
practicable.  The  operator  is  responsible 
for  maintaining  records  at  exploratory 
facilities  while  they  are  discharging 
under  the  operator's  control  and  at  a 
specified  shore-based  site  for  the 
remainder  of  the  3-year  retention 
period. 

4.  Record  Contents 

Records  of  monitoring  information 
shall  include: 

(a)  The  date,  exact  place,  and  time  of 
sampling  or  measurements, 

(b)  The  individual(s)  who  performed 
the  sampUng  or  measurements, 

(c)  The  date(s)  analyses  were 
performed, 

(d)  The  individual(s)  who  performed 
the  analyses, 

(e)  The  analytical  techniques  or 
methods  used,  and 

(f)  The  results  of  such  analyses. 

5.  Monitoring  Procedures 

Monitoring  must  be  conducted 
according  to  test  procedures  approved 
under  40  CFR  Part  136,  unless  other  test 
procedures  have  been  specified  in  this 
permit. 

6.  Discharge  Rate/Flow  Measurements 

Appropriate  flow  measurement 
devices  consistent  with  accepted 
practices  shall  be  selected,  maintained, 
and  used  to  ensure  the  accuracy  and 
reliability  of  measurements  of  the 
volume  of  monitored  discharges.  The 
devices  shall  be  installed,  calibrated, 
and  maintained  to  insure  that  the 
accuracy  of  the  measurements  are 
consistent  with  the  accepted  capability 
of  that  type  of  device.  Devices  selected 
shall  be  capable  of  measuring  fiows 
with  a  maximum  deviation  of  less  than 
±10%  from  true  discharge  rates 
throughout  the  range  of  expected 
discharge  volumes. 

Section  D.  Reporting  Requirements 

1.  Anticipated  Noncompliance 

The  permittee  shall  give  advance 
notice  to  the  Regional  Administrator  of 
any  planned  changes  in  the  permitted 
facility  or  activity  which  may  result  in 
noncompliance  with  permit 
requirements. 

2.  Discharge  Monitoring  Reports 

For  facilities  which  are  allowed  to 
discharge  and  for  which  monitoring  is 
required  by  Part  I  of  these  permits,  the 
operator  of  each  lease  (or  lease  block) 
shall  be  responsible  for  submitting 
monitoring  results  for  all  facilities 
within  that  area  (i.e..  lease  or  lease 


block).  The  monitoring  results  for  the 
facilities  within  the  particular  lease  (or 
lease  block)  shall  be  summarized  on  the 
annual  Discharge  Monitoring  Report  for 
that  lease  (or  lease  block). 

Monitoring  results  obtained  during 
the  previous  12  months  shall  be 
summarized  and  reported  on  a 
Discharge  Monitoring  Report  (DMR) 
Form  (EPA  No.  3320-1).  The  highest 
monthly  average  for  all  activity  within 
each  lease  (or  lease  block)  shall  be 
reported.  The  highest  daily  maximum 
sample  taken  during  the  reporting 
period  shall  be  reported  as  the  daily 
maximum  concentration.  (See 
"Definitions"  for  more  detailed 
explanations  of  these  terms). 

If  any  category  of  waste  (discharge)  is 
not  applicable  for  all  facilities  within 
the  lease  (or  lease  block)  due  to  the  type 
of  operation  (e.g.  drilling,  production), 
"no  discharge"  must  be  recorded  for 
those  categories  on  the  DMR.  If  all 
facilities  within  a  lease  block  have  had 
no  activity  during  the  reporting  period, 
then  "no  activity"  must  be  written  on 
the  DMR.  All  pages  of  the  DMR  must  be 
signed  and  certified  as  required  by  Part 
II. D. 9  of  these  permits  and  submitted 
when  due. 

The  Permittee  must  complete  all 
empty  blanks  in  the  DMR  unless  there 
has  been  absolutely  no  activity  or  no 
discharge  within  the  lease  (or  lease 
block)  for  the  entire  reporting  period.  In 
these  cases,  EPA  Region  VI  will  accept 
a  listing  of  leases  or  lease  blocks  with 
no  discharges  or  no  activity,  in  lieu  of 
submitting  actual  DMR's  for  these  areas. 
This  listing  must  specify  the  permittee's 
NPDES  General  Permit  Number,  lease  or 
lease  block  description,  and  EPA- 
assigned  outfall  number.  The  listing 
must  also  include  the  certification 
statement  presented  in  Part  II.D.9  of 
these  permits  and  an  original  signature 
of  the  designated  responsible  official. 

Upon  receipt  of  a  notification  of 
intent  to  be  covered  (see  Part  I.A.2  of 
these  permits  for  facilities  requiring 
such  notification),  the  permittee  will  be 
notified  of  its  specific  outfall  number 
applicable  to  that  lease  (or  lease  block) 
and  will  be  informed  of  the  discharge 
monitoring  report  due  date. 

All  notices  and  reports  required  under 
this  permit  shall  be  sent  to  EPA  Region 
6  at  the  address  below: 
Director,  Water  Management  Division. 

USEPA,  Region  6,  Enforcement 

Bfanch  (6W-EA),  P.O.  Box  50625. 

Dallas.  TX  75270 

3.  Additional  Monitoring  by  the 
Permittee 

If  the  permittee  monitors  any 
pollutant  more  frequently  than  required 
byjhjs  permit,  using  test  procedures 


approved  under  40  CFR  Part  136  or  as 
specified  in  this  permit,  the  results  of 
this  monitoring  shall  be  included  in  the 
calculation  and  reporting  of  the  data 
submitted  in  the  DMR.  Such  increased 
monitoring  frequency  shall  also  be 
indicated  on  the  DMR. 

4.  Averaging  of  Measurements 

Calculations  for  all  limitations  which 
require  averaging  of  measurements  shall 
utilize  an  arithmetic  mean  unless 
otherwise  specified  by  the  Regional 
Administrator  in  the  permit. 

5.  Twenty-four  Hour  Reporting 

a.  For  facilities  which  are  allowed  to 
discharge  produced  water  bv  Part  I.B.2.a 
of  Permit  No.  TXG290000,  the  permittee 
shall  report  any  noncompliance  which 
may  endanger  health  or  the 
environment  (including  any  spill  that 
requires  oral  reporting  to  the  state 
regulatory  authority).  Information  shall 
be  provided  orally  within  24  hours  from 
the  time  the  permittee  becomes  aware  of 
the  circumstances.  A  written 
submission  shall  also  be  provided 
within  5  days  of  the  time  the  permittee 
becomes  aware  of  the  circumstances. 
The  WTitten  submission  shall  contain  a 
description  of  the  noncompliance  and 
its  cause;  the  period  of  noncompliance, 
including  exact  dates  and  times,  and  if 
the  noncompliance  has  not  been 
corrected,  the  anticipated  time  it  is 
expected  to  continue;  and  steps  taken  or 
planned  to  reduce,  eliminate,  and 
prevent  reoccurrence  of  the 
noncompliance.  The  Regional 
Administrator  may  waive  the  written 
report  on  a  case-by-case  basis  if  the  oral 
report  has  been  received  within  24 
hours. 

The  following  shall  be  included  as 
information  which  must  be  reported 
within  24  hours: 

(1)  Any  unanticipated  bypass  which 
exceeds  any  effluent  limitation  in  the 
permit; 

(2)  Any  upset  which  exceeds  any 
effluent  iimitation  in  the  permit. 

(3)  Violations  of  a  maximum  daily 
discharge  limitation  or  daily  minimum 
toxicity  limitation  for  any  of  the 
pollutants  listed  by  the  Regional 
Administrator  in  Part  III  of  the  permit  to 
be  reported  within  24  hours. 

The  reports  should  be  m.ade  to  Region 
6  by  telephone  at  (214)  665-6593.  The 
Regional  Administrator  may  waive  the 
written  report  on  a  case-by-case  basis  if 
the  oral  report  has  been  received  within 
24  hours. 

b.  For  all  facilities  prohibited  from 
discharging  produced  water,  the 
permittee  shall  report  any 
noncompliance  with  these  permits, 
bypass  or  upset.  Any  information  shall 
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(1)  A  president,  secretary,  treasurer,  or 
vice-president  of  the  corporation  in 
charge  of  a  principle  business  function, 
or  decision  making  functions  for  the 
corporation,  or 

(2)  The  manager  of  one  or  more 
manufacturing,  production,  or  operating 
facilities  employing  more  than  250 
persons  or  having  gross  annual  sales  or 
expenditures  exceeding  $25  million  (in 
second-quarter  1980  dollars),  if 
authority  to  sign  documents  has  been 
assigned  or  delegated  to  the  manager  in 
accordance  with  corporate  procedures. 

b.  For  a  partnership  or  sole 
proprietorship.  By  a  general  partner  or 
the  proprietor,  respectively. 

c.  For  a  municipality.  State,  Federal  or 
other  public  agency.  Either  a  principle 
executive  office  or  ranking  elected 
official.  For  purposes  of  this  section,  a 
principle  executive  officer  of  a  Federal 
agency  includes: 

(1)  the  chief  executive  officer  of  the 

agency,  or 

(2)  A  senior  executive  officer  having 
responsibility  for  the  overall  operations 
of  a  principle  geographic  unit  of  the 
agency. 

d.  Alternatively,  all  reports  required 
by  the  permit  and  other  information 
requested  by  the  Regional  Administrator 
may  be  signed  by  a  person  described 
above  or  by  a  duly  authorized 
representative  only  if: 

(1)  the  authorization  is  made  in 
WTiting  by  a  person  described  above; 

(2)  the  authorization  specifies  either 
an  individual  or  a  position  having 
responsibility  for  the  overall  operation 
of  the  regulated  facility  or  activity,  such 
as  the  position  of  plant  manager, 
operator  of  a  well  or  oil  field, 
superintendent,  or  position  of 
equivalent  responsibility,  or  an 
individual  or  position  having  overall 
responsibility  for  enviroimiental  matters 
for  the  company.  A  duly  authorized 
representative  may  thus  be  either  a 
individual  or  an  individual  occupying  a 
named  position;  and 

(3)  the  written  authorization  is 
submitted  to  the  Regional 
Administrator. 

e.  Certification.  Any  person  signing  a 
document  under  this  section  shall  make 
the  following  certification: 

I  certify  under  penalty  of  law  that  this 
document  and  all  attachments  were  prepared 
under  my  direction  or  supervision  in 
accordance  with  a  system  designed  to  assure 
that  qualified  personnel  properly  gather  and 
evaluate  the  information  submitted.  Based  on 
my  inquiry  of  the  person  or  persons  who 
manage  the  system,  or  those  persons  directly 
responsible  for  the  gathering  of  the 
information,  the  information  submitted  is.  to 
the  best  of  my  knowledge  and  belief,  true, 
accurate  and  complete.  I  am  aware  that  there 


are  significant  penalties  for  submitting  false 
information,  including  the  possibility  of  fine 
and  imprisonment  for  knowing  violations. 

10.  Availability  of  Reports 

Except  for  applications,  effluent  data, 
and  other  data  specified  in  40  CFR 
122.7,  any  information  submitted 
pursuant  to  this  permit  may  be  claimed 
confidential  by  the  submitter.  If  no 
claim  is  made  at  the  time  of  submission, 
information  may  be  made  available  to 
the  public  without  further  notice. 

Section  E.  Penalties  for  Violations  of 
Permit  Conditions 

1.  Criminal 

a.  Negligent  Violations 

The  Act  provides  that  any  person  who 
negligently  violates  permit  conditions 
implementing  Sections  301,  302,  306. 
307  or  308  of  the  Act  is  subject  to  a  fine 
of  not  less  than  $2500  nor  more  than 
$25,000  per  day  of  violation,  or  by 
imprisormient  for  not  more  than  1  year, 
or  both. 

b.  Knowing  Violations 

The  Act  provides  that  any  person  who 
knowingly  violates  permit  conditions 
implementing  Sections  301.  302,  306, 
307  or  308  of  the  Act  is  subject  to  a  fine 
of  not  less  than  $5,000  per  day  of 
violation  nor  more  than  $50,000  per  day 
of  violation,  or  by  imprisonment  for  not 
more  than  3  years,  or  both. 

c.  Knowing  Endangerment 

The  Act  provides  that  any  person  who 
knowingly  violates  permit  conditions 
implementing  Sections  301,  302,  306. 
307  or  308  of  the  Act  and  who  knows 
at  the  time  that  he  is  placing  another 
person  in  imminent  danger  of  death  or 
serious  bodily  injury  is  subject  to  a  fine 
of  not  more  than  $250,000,  or  by 
imprisonment  for  not  more  than  15 
years,  or  both. 

d.  False  Statements 

The  Act  provides  that  any  person  who 
knowingly  makes  any  false  material 
statement,  representation,  or 
certification  in  any  application,  record, 
report,  plan,  or  other  document  filed  or 
required  to  be  maintained  under  the  Act 
or  who  knowingly  falsifies,  tampers 
with,  or  renders  inaccurate,  any 
monitoring  device  or  method  required 
to  be  maintained  under  the  Act,  shall 
upon  conviction,  be  punished  by  a  fine 
of  not  more  than  $10,000  per  day,  or  by 
imprisonment  for  not  more  than  2  years, 
or  by  both.  If  a  conviction  of  a  person 
is  for  a  violation  committed  after  a  first 
conviction  of  such  a  person  under  this 
paragraph,  punishment  shall  be  by  a 
fine  of  not  more  than  $20,000  per  da\ 
of  violation,  or  by  imprisonment  of  not 


more  than  4  years,  or  by  both  (See 
Section  309(c)(4).  of  the  Clean  Water 
Act). 

2.  Civil  Penalties 

The  Act  provides  that  any  person  who 
violates  a  permit  condition 
implementing  Sections  301,  302,  306, 
307  or  308  of  the  Act  is  subject  to  a  civil 
penalty  not  to  exceed  S25,C00  per  day 
for  each  violation. 

3.  Administrative  Penalties 

The  Act  provides  that  any  person  who 
violates  a  permit  condition 
implementing  Sections  301.  302.  306. 
307.  308,  318,  or  405  of  the  .^ct  is 
subject  to  a  civil  penalty  not  to  exceed 
S25.000  per  day  for  each  violation. 

a.  Class  I  Penalty 

Not  to  exceed  $10,000  per  violation 
nor  shall  the  maximum  amount  exceed 
S25.000. 

b.  Class  !I  Penalty 

Not  to  exceed  $10,000  per  day  for 
each  dcy  during  which  the  violations 
Continues  nor  shall  the  maximum 
amount  exceed  $125,000. 

Section  F.  Definitions 

All  definitions  in  Section  502  of  the 
Act  shall  apply  to  this  permit  and  are 
incorporated  herein  by  reference.  Unless 
otherwise  specified  in  this  permit, 
additional  definitions  words  or  phrases 
used  in  this  permit  are  as  follows: 

1.  Act  means  the  Clean  Water  Act  (33 
U.S.C.  1251  et.  seq.)  as  amended. 

2.  Applicable  effluent  standards  and 
limitations  means  all  state  and  Federal 
effluent  standards  and  limitations  to 
which  a  discharge  is  subject  under  the 
Act.  including,  but  not  limited  to, 
effluent  limitations,  standards  of 
performance,  toxic  effluent  standards 
and  prohibitions,  and  pretreatment 
standards. 

3.  Applicable  water  quality  standards 
means  all  water  quality  standards  to 
which  a  discharge  is  subject  under  the 
Act  and  which  have  been  (a)  approved 
or  permitted  to  remain  in  effect  by  the 
Administrator  following  submission  to 
him/her,  pursuant  to  Section  303(a)  of 
the  Act,  or  (b)  promulgated  by  the 
Administrator  pursuant  to  Section 
303(b)  or  303(c)  of  the  Act. 

4.  Bypass  means  the  intentional 
diversion  of  waste  streams  from  any 
portion  of  a  treatment  facility. 

5.  Coastal  waters  are  defined  as 
waters  of  the  United  States  (as  defined 
at  40  CFR  122.2)  located  landward  of 
the  territorial  seas. 

6.  Daily  Discharge  means  the 
discharge  of  a  pollutant  measured 
during  a  calendar  day  or  any  24-hour 


period  that  reasonably  represents  the 
calendar  day  for  purposes  of  sampling. 
For  pollutants  with  limits  expressed  in 
units  of  measurement  other  than  mass, 
the  "daily  discharge"  is  calculated  as 
the  average  measurement  of  the 
pollutant  over  the  sam.pling  day  "Daily 
discharge"  determination  of 
concentration  made  using  a  composite 
sample  shall  be  the  concentration  of  the 
composite  sample.  When  grab  samples 
are  used,  the  "daily  discharge" 
determination  of  concentration  shall  be 
arithmetic  average  (weighted  by  flow 
value)  of  all  samples  collected  during 
that  sampling  day. 

7.  Daily  Maximum  discharge 
limitation  means  the  highest  allowable 
"daily  discharge"  during  the  calendar 
month. 

8.  Environmental  Protection  Agency 
means  the  U.S.  Environmental 
Protection  Agency. 

9.  Monthly  Average  (also  known  as 
daily  average)  discharge  limitations 
means  the  highest  allowable  average  of 
"daily  discharge(s)"  over  a  calendar 
month,  calculated  as  the  sum  of  all 
"daily  discharge(s)"  measured  during  a 
calendar  month  divided  by  the  number 
of  "daily  discharge(s)"  during  that 
month.  When  the  permit  establishes 
monthly  average  concentration  effluent 
limitations  or  conditions,  the  monthly 
average  concentration  means  the 
arithmetic  average  (weighted  by  flow)  of 
all  "daily  discharge{s)"  of  concentration 
determined  during  the  calendar  month. 

10.  National  Pollutant  Discharge 
Elimination  System  mieans  the  national 
program  for  issuing,  revoking  and 
reissuing,  terminating,  monitoring  and 
enforcing  permits,  and  imposing  and 
enforcing  pretreatment  requirements, 
under  Sections  307,  318,  402  and  405  of 
the  Act. 

1 1 .  Produced  sand  means  sand  and 
other  particulate  matter  from  the 
producing  formation  and  production 
piping  (including  corrosion  products), 
as  well  as  source  sand  and  hydrofrac 
sand.  Produced  sand  also  includes 
sludges  generated  by  any  chemical 
polymer  used  in  a  produced  water 
treatment  system. 

12.  Produced  water  means  water 
(brine)  brought  up  from  the 
hydrocarbon-bearing  strata  during  the 
extraction  of  oil  and  gas.  and  can 
include  formation  water,  injection 
water,  and  any  chemicals  added  dov\Ti 
hole  or  during  the  oil/water  separation 
process. 

13.  Regional  Administmtor  means  the 
Administrator  of  the  U.S.  * 
Environmental  Protection  Agency, 
Region  6. 

14.  Severe  property  damage  means 
substantial  physical  damage  to  property. 


damage  to  treatment  facilities  which 
causes  them  to  become  inoperable,  or 
substantial  and  permanent  loss  of 
natural  resources  which  can  reasonably 
be  expected  to  occur  in  the  absence  of 
bypass.  Severe  property  damage  does 
not  mean  economic  loss  caused  by 
delays  in  production. 

15.  Territorial  seas  refers  to  "the  belt 
of  the  seas  measured  from  the  line  of 
ordinary  low  water  along  that  portion  of 
the  coast  which  is  in  direct  contact  with 
the  open  sea  and  the  line  marking  the 
seaward  limit  of  inland  waters,  and 
extending  seaward  a  distance  of  three 
nyles." 

16.  Upset  means  an  e.xceptional 
incident  in  which  there  is  unintentional 
and  temporary  noncompliance  with 
technology-based  permit  effluent 
limitations  because  of  factors  beyond 
the  reasonable  control  of  the  permittee. 
An  upset  does  not  include 
noncompliance  to  the  e.xtent  caused  by 
operational  error,  improperly  designed 
treatment  facilities,  inadequate 
treatment  facilities,  lack  of  preventive 
maintenance,  or  careless  or  improper 
operation. 

Sect'on  C.  Monitoring  and  Records 

United  States  Environmental  Protection 
Agency.  Region  6.  In  Re:  NTDES  Permit 
Nos.  LAG290000  and  TXG290000. 
General  Administrative  Compliance 
Order 

The  following  Findings  are  made  and 
Order  issued  pursuant  to  the  authority 
vested  in  the  Administrator  of  the 
Environmental  Protection  Agency  (EP.\) 
by  Section  309(a)(3)  of  the  Clean  Water 
Act  (hereinafter  "the  Act").  33  U.S.C. 
1319(a)(3).  and  duly  delegated  to  the 
Regional  Administrator,  Region  6,  and 
duly  redelegated  to  the  undersigned 
Director,  Water  ^Management  Division, 
Region  6.  Failure  to  comply  with  the 
interim  requirements  established  in  this 
Order  constitutes  a  violation  of  this 
Order  and  the  NPDES  permits. 

Findings 

/ 

The  term  "waters  of  the  United 
States"  is  defined  at  40  CFR.  122.2. 
The  term  "coastal"  is  defined  in  NPDES 
Permits  LAG290000  and  TXG290000 
and  includes  facilities  uhich  would  be 
considered  "Onshore"  but  for  the 
decision  in  API  v.  EPA  661  F.2  340  (5th 
Cir.  1981).  The  term  "existing"  means 
spudded  prior  to  the  effective  date  of 
NPDES  Permits  LAG290000  and 
TXG290000. 

// 

Pursuant  to  the  authorilv  of  Section 
402(a)(1)  of  the  Act.  33  U.S.C.  §  1342. 
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Region  6  iss  led  National  Pollutant 
Discharge  E  imination  System  (NPDES) 
Permits  No.  LAG290000  and 
TXG290000  with  an  effective  date  of 
February  8,    995.  These  oermits 
prohibit  the  discharge  of  produced 
water  and  p  oduced  sand  derived  from 
Oil  and  Gas  'oint  Source  Category 
facilities  to  '  coastal"  waters  of 
Louisiana  ai  d  Texas  in  accordance  with 
effluent  lim:  tations  and  other  conditions 
set  forth  in  1  arts  I  and  II  of  these 
permits.  Far  ilities  covered  by  these 
permits  incl  ide  those  in  the  Coastal 
Subcategory  (40  CFR  435.  Subpart  D). 
the  Stripper  Subcategory  (40  CFR  435, 
Subpart  F)  f  lat  discharge  to  "coastal-" 
waters  of  Lc  uisiana  and  Texas,  and  the 
Offshore  Su  category  (40  CFR  435. 
Subpart  A) '  ihich  discharge  to  "coastal" 
waters  of  Ld  uisiana  and  Texas. 
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2.  A  certification  signed  by  a  person 
meeting  the  requirements  of  Part  11, 
Section  D.9  (Signatory  Requirements)  of 
Permits  LAG290000  and  TXG290000 
stating  that  a  Compliance  Plan  has  been 
prepared  for  the  facility  in  accordance 
with  this  Order.  A  copy  of  this  plan 
shall  not  be  included  with  the 
Administrative  Order  Notice,  but  shall 
be  made  available  to  EPA  upon  request. 

3.  A  Compliance  Plan  shall  include  a 
description  of  the  measures  to  be  taken, 
along  with  a  schedule,  to  cease 
discharge  of  produced  water  to  waters  of 
the  United  States  as  expeditiously  as 
possible. 

IV 

To  maintain  oil  and  gas  production 
and  complv  with  the  permits' 
prohibition  on  the  discharge  of 
produced  water,  a  significant  number  of 
Respondents  will  have  to  reinject  their 
produced  water.  A  lack  of  access  to  the 
finite  number  of  existing  Class  II 
disposal  wells,  state  UIC  permit  writers, 
and  drilling  contractors  may  cause  non- 
compliance for  a  significant  number  of 
Respondents.  In  addition,  time  will  be 
required  for  some  Respondents  to 
reroute  produced  water  collection  lines 
to  transport  the  produced  water  to 
injection  wells. 

V 

Respondents  may  reasonably  perform 
all  actions  necessary  to  cease  their 
discharges  of  produced  water  no  later 
than  January  1.  1997. 

Order 

Based  on  the  foregoing  Findings,  it  is 
Ordered  that  Respondents: 

A.  Fully  comply  with  all  conditions  of 
NPDES  Permits  No.  LAG290000  and 
TXG290000  except  for  the  prohibition 
on  the  discharge  of  produced  water  and 
except  for  the  requirement  that  all 
discharges  of  produced  water  be 
reported  within  twenty-four  hours. 

B.  Complete  all  activities  necessary  to 
attain  full  and  continuance  compliance 
with  NPDES  Permits  No.  LAG290000 
and  TXG290000  as  soon  as  possible,  but 
in  no  case  later  than  January  1.  1997. 

C.  Operate  and  maintain  all  existing 
pollution  control  equipment,  including 
existing  oil/water  separation  equipment, 
in  such  a  manner  as  to  minimize  the 
discharge  of  pollutants  contained  in 
produced  water  at  all  times  until  such 
time  as  respondents  cease  their 
discharges  of  produced  water. 

D.  Submit  notice  to  the  Water 
Enforcement  Branch  of  EPA  Region  6 
when  produced  water  discharges  subject 
to  this  Order  have  Ceased. 

E.  Subject  to  NPDES  Permit 
LAG290000  comply  at  all  times  with 


Part  I.  Section  Bib  of  said  permit, 
requiring  that  Respondents  meet  any 
more  stringent  requirements  contained 
in  Louisiana  Water  Quality  Regulation. 
LAC:  33,IX,7.708. 

Nothing  herein  shall  preclude 
additional  enforcement  action. 

The  effective  date  of  this  Order  shall 
be  the  effective  date  of  NPDES  Permits 
No.  LAG290000  and  TXG29000O. 

|FR  Doc.  95-416  Filed  1-6-95;  645  ami 

BiLUNG  CODE  6660-SO-P 


FEDERAL  COMMUNICATtONS 
COMMISSION 

Public  Information  Collection 
Approved  by  Office  of  Management 
and  Budget 

December  M.  1994. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1980.  Pub. 
L.  96-511.  For  further  informatiiin 
contact  Shoko  B  Hair,  Federal 
Communications  Commission.  (202) 
418-1379. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0626. 

Title:  Implementation  of  Sections  3(n) 
and  332  of  the  Communications  Act- 
Third  Report  and  Order.  Gen.  Dotkrl 
No.  93-252. 

Expiration  Date:  11/30/97. 

Estimated  Annual  Burden:  6923  icvlal 
annual  hours;  .50-10  hours  per 
response. 

Description:  In  the  Third  Report  and 
Order  in  Gen.  Docket  No.  93-252,  the 
Commission  adopted  changes  to  its 
technical,  operational,  and  licensing 
rides  for  private  mobile  radio  service 
licensees  to  implement  Sections  3(n) 
and  332  of  the  Communications  Art  of 
1934,  as  amended.  These  rules  are 
necessary  to  implement  the  statute  and 
to  establish  regulatory  symmetry  among 
similar  mobile  services. 

Federal  Communications  Comrr.jssion. 
William  F.  Calon, 

Acting  Spcretar}'. 

jFR  Doc.  95-373  Filed  l-&-9,5:  f<Ah  t:;- j 
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Public  Information  Collection 
Approved  by  Office  of  Management 
and  Budget 

December  30.  1994. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 


of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L.  96-511.  For  further  information 
contact  Shoko  B.  Hair,  Federal 
Communications  Commission,  (202) 
418-1379. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0508. 

Title:  Rewrite  and  Update  of  Part  22 
of  the  Public  Mobile  Service  Rules  (CC 
Docket  No.  92-115). 

Expiration  Date:  10/31/97. 

Estimated  Annual  Burden:  257,616 
total  annual  hours;  .25  -  600  hours  per 
response. 

Description:  Title  III  of  the 
Communications  Act  of  1934,  as  ^ 

amended.  47  U.S.C.  Sections  301  et. 
seq.,  governs  the  licensing  of  all 
communications  services  which  operate 
through  the  use  of  radio  frequencies. 
Part  22  of  the  FCC  Rules  contains  the 
technical  and  legal  requirements  for 
mobile  radio  stations  which  are 
classified  as  common  carriers.  The 
services  covered  by  Part  22  are:  Air- 
Ground  Radiotelephone  Service; 
Cellular  Radiotelephone  Service; 
Offshore  Radiotelephone  Service; 
Paging  and  Radiotelephone  Service;  and 
Rural  Radiotelephone  Service.  In  CC 
Docket  No.  92-115,  the  Commission 
revised  in  its  entirety  Part  22  of  its  rules. 
The  revisions  were  made  to  improve  the 
organization  and  clarity  of  the 
Commission's  rules  by  eliminating 
outdated  provisions  and  unnecessary 
information  collection  requirements, 
streamlining  and  expediting  licensing 
and  processing  procedures,  and 
affording  licensees  greater  flexibility  in 
providing  services  to  the  public. 

Federal  Communications  Commission. 
William  F.  Caton. 

Acting  Secretary. 

IFR  Doc.  95-374  Filed  1-6-95;  8:45  am] 
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FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Fmpioyee  Thrift  Advisory  Council; 
Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-453),  a  n'otice  is  hereby 
given  of  the  following  committee 
meeting: 

Name:  Employee  Thrift  Advisory  Council. 

Time:  10:00  A.M. 

Date:  January  24, 1995. 

Place:  Fourth  Floor.  Conference  Room. 
Federal  Retirement  Thrift  Investment  Board, 
1250  H  SU-eet,  NW..  Washington,  DC. 


Status:  Open. 

Matters  to  be  considered: 

Approval  of  the  minutes  of  the  |unc  14. 
1994,  meeting;  report  of  the  Executive 
Director  on  the  status  of  the  Thrift  Savings     ' 
Plan;  legislation;  nomination  of  Council 
Chairman  and  election  of  Vice-Chairman: 
and  new  business. 

Any  interested  person  may  attend, 
appear  before,  or  file  statements  with 
the  Council.  For  further  information 
contact  John  J.  O'Meara,  Committee 
Management  Officer,  on  (202)  942-1660. 

Dated:  Januar>' 4. 1995. 
Roger  W.  Mehle, 

Executive  Director,  Federal  Retirement  Thrift 
Investment  Board. 

[FR  Doc.  95-514  Filed  1-5-95;  9:32  am] 

BILLING  CODE  6760-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  to  the  Director, 
Centers  for  Disease  Control  and 
Prevention:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-163),  the  Centers  for  Disease 
Control  and  Prevention  (CRC) 
announces  the  following  committee 
meeting. 

Name:  Advisory  Committee  to  the  Director. 
CDC. 

Time  and  date:  8:30  a.m.-3  p.m.,  Ianuar\ 
27.  1995. 

Place:  CDC,  Auditorium  A,  1600  Clifton 
Road,  NE.,  Atlanta.  Georgia  30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  committee  advises  the 
Director,  CDC,  on  policy  issues  and  broad 
strategies  that  will  enable  CDC,  the  Nation's 
prevention  a':;»"'ncy,  to  hilfill  its  mission  of 
promoting  hpalth  and  quality  of  life  by 
preventing  and  controlling  disease,  injury, 
and  disability.  The  committee  recommends 
ways  to  incorporate  prevention  activities 
more  fully  into  health  care.  It  also  provides 
guidance  to  help  CDC  work  .more  effectively 
with  its  various  constituents,  in  both  the 
private  and  public  sectors,  to  m<?ke 
prevention  a  practical  reality. 

Matters  to  be  discussed:  The  agencui  will 
include  updates  from  CDC  Director.  David 
Satcher.  MD..  Ph.D.,  followed  by  committee 
discussion  on  health  communication  at  CDC. 
rcc-^anization  of  HiV/AlDS  activities,  the 
CDC  foundation,  and  plans  for  a  CDC 
museum.  The  remainder  of  the  meeting  will 
be  used  for  a  committee  discussion  on  CDC's 
options  for  improving  grant  program 
implementation.  Agenda  items  are  subject  to 
change  as  priorities  dictate. 

Contact  person  for  more  information: 
Martha  F.  Katz.  E.xecutive  Secretary, 
Advisory  Committee  to  the  Director,  CDC, 
1600  Clifton  Road.  NE..  Mailstop  D-23. 


Atlanta.  Georgia  30333  telephone  404/639- 
3243. 

Dated:  January  3.  1995. 
William  H.  GLmson, 
Acting  Associate  Director  for  Polity 
Coordination.  Centers  for  Disease  Control  and 
Prevention  ICDC}. 

jFR  Doc.  95-399  Filed  1-6-95;  3:45  ami 

BILLING  CODE  416S-18-M 


National  Committee  on  Vital  and  Health 
Statistics  (NCVHS)  Subcommittee  on 
Medical  Classification  Systems  and 
NCVHS  Subcommittee  on  Ambulatory 
and  Hospital  Care  Statistics:  Meetings 

Pursuant  to  Pub.  L.  92-463.  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
following  subcommtitee  meetings. 

Name:  NCVHS  Subcommittee  on  Medical 
Classification  Systems. 

Time  and  date:  9:30  a.m. -12:30  p.m.. 
January  24.  1995. 

Place:  Room  703A,  Hubert  H.  Humphrey 
Building.  200  Independence  Avenue,  SW. 
Washington.  D.C.  20201. 

Status:  Open. 

Purpose:  The  Subcommittee  on  Medical 
Classification  Systems  will  discuss  the 
International  Classification  of  Diseases-9- 
Coordination  Maintenance  (ICD-CM)  and 
ICD-10  issues.  lCI>-9-CM  Volume  III 
contract;  and  review  the  subcommittee's 
charge  and  work  plan  for  1995. 

Name:  NCVHS  Subcommittee  on  Medical 
Classification  Systems  and  NCVHS 
Subcommittee  on  Ambulatory  and  Hospital 
Care  Statistics. 

Time  and  date:  1:30  p.m.-5  p.m..  Ianu<ir\- 
24.1995. 

Place:  Room  703A,  Hubert  H.  Humphrey 
Building.  200  Independence  Avenue.  SW, 
Washington.  D.C.  20201. 

Status:  Open. 

Purpose:  The  Subcommittee  on  Medical 
Classification  Systems  and  the  Subcommittee 
on  Ambulatorv'  and  Hospital  Care  St.^tistics 
will  meet  jointly  to  discuss  the  uiiitonm  core 
data  set  for  the  encounter  and  enrollment 
project. 

Name:  NCVHS  Subcommittf*  on 
Ambulatorv-  and  Hospital  Care  Statistics, 

Time  and  date:  9  a.m. -3:30  p.m..  Januars 
25.1995. 

Phice:  Room  703.A.  Hubert  H.  Humphrey 
Euiliiing.  200  Independence  Avenue.  SW. 
Washington.  DC.  20201. 

Status:  Open. 

Purpose;  The  Subcommittee  on 
Ambulatorv'  and  Hospital  Care  Statistics  will 
discuss  core  data  sets  for  a:;;bulator>'  and 
hospital  care,  and  consider  other  issu'-s 
included  in  its  charge. 

Contact  person  for  more  information 
Substantive  program  information  as  well  as 
summaries  of  the  meeting  and  a  rosttr  of 
committee  mem.bers  may  be  obtained  from 
Gail  F.  Fisher.  Ph.D..  Executive  Secretary. 
NCVHS.  NCHS.  CDC.  Room  1100. 
Presidential  Building.  6525  Belcrest  Road. 
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Nfaryland  20782.  telephone  301/ 
anilary  3, 1995. 


Hyattsville 
436-7050. 
Dated:  J; 
Williara  H 
Acting  Assockite 
Coordination 
Prevention  (C  DC). 
(FR  Doc.  95-;  197  Filed  1-6-95;  8:45  am 
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Health  Res  >urces  and  Services 
Administra  ion 

Program  Announcement  and  Proposed 
Review  Crii  eria  for  Grants  for  Geriatric 
Education  Centers  for  Fiscal  Year  1995 
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The  Health  Resources  and  Services 
(HRSA)  announces  the 
af  applications  for  fiscal  year 
( Jrants  for  Geriatric 
( :enfers  under  the  authority 
a)  of  the  Public  Health 
as  amended  by  the  Health 
Education  Extension 
of  1992.  Pub.  L.  102-408, 
13, 1992.  Comments  are 
proposed  review  criteria, 
ely  $6,000,000  will  be 
FY  1995  for  this  program, 
uation  support 

is  $4,100,000.  It  is 
that  $1,900,000  will  be 
support  13  competing 
;ing  $145,000. 
should  apply  for  direct 
nore  than  $100,000  (for 

and  no  more  than 
r  consortia  of  three  of  more 
for  the  first  year  of  funding. 


(f) 


IS) 


7  77(a)  of  the  PHS  Act 
he  award  of  grants  to 
lealth  professions  schools  as 
section  799(1),  or  programs 
ing  of  physician  assistants 
)y  section  799(3),  or  schools 
1th  as  defined  in  section 
s  .hools  of  nursing  as  defined 
153(2). 

must  be  located  ia  the 
,  the  Commonwealth  of 
the  Commonwealth  of  the 
N  ariana  Islands,  the  Virgin 
,  American  Samoa,  the 
Palau.  the  Republic  of  the 
l4ands,  or  the  Federated  .States 

1. 
3i<e  support,  applicants  must 
re  quirements  of  regulations  as 
42  CFR  part  57,  subpart  00. 
1  period  of  Federal  support 
exceed  3  years.  Projects  may 
for  an  additional  3  years. 


nay 


be  awarded  to  support  the 
of  collaborative 


arrangements  involving  several  health 
professions  schools  and  health  care 
facilities.  These  arrangements,  called 
Geriatric  Education  Centers  (GECs),  are 
established  to  facilitate  training  of 
health  professional  faculty,  students, 
and  practitioners  in  the  diagnosis, 
treatment,  and  prevention  of  disease, 
disability,  and  other  health  problems  of 
the  aged.  Health  professionals  include 
allopathic  physicians,  osteopathic 
physicians,  dentists,  optometrists, 
podiatrists,  pharmacists,  nurses,  nurse 
practitioners,  physician  assistants, 
chiropractors,  clinical  psychologists, 
health  administrators,  and  allied  health 
professionals. 

Projects  supported  under  these  grants 
must  offer  training  involving  four  or 
more  health  professions,  one  of  which 
must  be  allopathic  or  osteopathic 
medicine.  Projects  must  address  one  or 
more  of  the  statutory  purposes  listed 
below: 

(a)  Improve  the  training  of  health 
professionals  in  geriatrics; 

(b)  Develop  and  disseminate  curricula 
relating  to  the  treatment  of  the  health 
problems  of  elderly  individuals; 

(c)  Expand  and  strengthen  instruction 
in  methods  of  such  treatment; 

(d)  Support  the  training  and  retraining 
of  faculty  to  provide  such  instruction; 

(e)  Support  continuing  education  of 
health  professionals  and  allied  health 
professionals  who  provide  such 
treatment;  and 

(f)  Establish  new  affiliations  with 
nursing  homes,  chronic  and  acute 
disease  hospitals,  ambulatory  care 
centers,  and  senior  centers  in  order  to 
provide  students  with  clinical  training 
in  geriatric  medicine. 

Grant  supported  projects  may  be 
designed  to  accomplish  the  statutory, 
purposes  in  a  variety  of  ways, 
emphasizing  interdisciplins'^// 
multidisciplinary,  and  dis*^  ipiine- 
specific  approaches  to  the  development 
of  geriatric  education  resources.  For 
example: 

•  Health  professions  schools  within  a 
single  acade.mic  health  center,  or  a 
consortium  of  several  educational 
institutions,  may  share  their  educational 
resources  and  expertise  through  a 
Geriatric  Education  Center  to  extend  a 
broad  range  of  multidisciplinary 
educational  services  outward  to  other 
institutions,  faculty,  facilities  and 
practitioners  within  a  geographic  area 
defined  by  the  applicant. 

•  Educational  institutions  that  have 
limited  geriatric  education  resouurces 
and  which  traditionally  have  had 
linkages  to  a  geographic  area  where 
substantial  geriatric  education  needs 
exist,  may  seek  to  establish  a  Geriatric 
Education  Center.  Such  a  center  could 


be  designed  to  enhance  and  expand  the 
capability  of  collaborating  professional 
schools  to  provide  geriatric  education 
resources  in  the  geographic  area  in 
need. 

•  Projects  may  support  the 
development  of  Geriatric  Education 
Centers  designed  to  focus  on 
multidisciplinary  geriatric  education 
emphasizing  high  priority  services  and 
high  risk  groups  among  the  elderly, 
minority  aging,  or  other  special 
concerns. 

National  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  (PHS)  urges 
applicants  to  submit  work  plans  that 
address  specific  objectives  of  Healthy 
People  2000.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report;  Stock  No.  017-001-00474- 
0)  or  Healthy  People  2000  (Summary 
Report;  Stock  No.  017-O01-O0473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  D.C.  20402-9325 
(Telephone  202-783-3238). 

Education  and  Service  Linkage 

As  part  of  its  long-range  plaiuiing, 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  supported 
education  programs  and  programs 
which  provide  comprehensive  primary 
care  services  to  the  underserved. 

Smoke-Free  Workplace 

The  Public  Health  Ser.ice  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke- free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Established  and  Proposed  Review 
Criteria 

The  following  review  criteria  have 
been  established  in  42  CFR  part  57, 
subpart  OO  and  will  be  considered  in 
the  review  of  applications: 

(1)  The  degree  to  which  the  proposed 
project  adequately  provides  for  the 
project  requirements; 

(2)  The  extent  to  which  tlie  rationale 
and  specific  objectives  of  the  project  are 
based  upon  a  needs  assessment  of  the 
status  of  geriatrics  training  in  the 
institutions  to  be  assisted  and/or  the 
geographic  area  to  be  served; 

(3)  The  ability  of  the  project  to 
achieve  the  project  objectives  within  the 
proposed  geographic  area; 

(4)  The  adequacy  of  educational 
facilities  and  clinical  training  settings  to 
accomplish  objectives; 


(5)  The  adequacy  of  organizational 
arrangements  involving  professional 
schools  and  other  organizations 
necessary  to  carry  out  the  project; 

(6)  T-he  adequacy  of  the  qualifications 
and  experience  in  geriatrics  of  the 
project  director,  staff  and  faculty; 

(7)  The  administrative  and  managerial 
ability  of  the  applicant  to  carry  out  tlie 
proposed  project  in  a  cost-effective 
manner,  and; 

(8)  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis. 

In  addition,  the  following  review 
criteria  are  proposed: 

(9)  If  applicable,  the  extent  to  which 
there  is  evidence  that  the  institutions 
jointly  have  planned  and  jointly  will 
conduct  the  proposed  consortial 
activities. 

(10)  The  potential  of  the  project  to 
recruit  and/or  retain  niinority  faculty 
members  and  trainees  for  pa.'licipation 
in  long  term  and/or  short  term  training 
experiences. 

Application  Requests 

Application  materials  will  be  sent 
only  to  FY  1994  applicants  and  to  those 
entities  making  a  request.  Requests  for 
grant  application  materials  and 
questions  regarding  grants  policy  and 
business  management  issues  should  be 
directed  to: 

Ms.  Jacquelyn  Whitaker  (D-31).  Grants 
Management  Specialist.  Bureau  of 
Health  Professions.  Health  Resources 
and  Services  Administration. 
Parklawn  Building.  Room  8C-26. 
5600  Fishers  Lane,  Rockville, 
Maryland  20857.  telephone:  (301) 
443-6857. 

Completed  applications  should  be 
returned  to  the  Grants  Management 
Branch  at  the  above  address. 

If  additional  programmatic 
information  is  needed,  please  contact: 
Ms.  Pat  Dols,  Geriatric  Initiatives 

Branch.  Division  of  Associated, 

Dental,  and  Public  Health  Professions. 

Bureau  of  Health  Professions,  Health 

Resources  and  Services 

Administration.  Parklawn  Building. 

Room  8-103.  5600  Fishers  Lane. 

Rockville.  Maryland  20857. 

telephone:  (301)  443-6887. 

The  standard  application  form  PHS 
6025-1,  HRSA  Competing  Training 
Grant  Application.  General  Instructions 
and  supplement  for  this  program  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  The  0MB 
clearance  number  is  0915-0060. 

The  deadline  date  for  receipt  of 
applications  is  March  3. 1995. 
Applications  will  be  considered  to  be 
'on  time"  if  they  are  either: 


(1)  Eeceived  on  or  before  the 
established  deadline  date,  or 

(2)  Sent  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processing.  (Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Servif:e  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

This  program.  Grants  for  Geriatric 
Education  Centers,  is  listed  at  93.909  in 
the  Catalog  of  Federal  Domestic 
Assistance.  It  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100).  This  program  is  not 
subject  to  the  Public  Health  System 
Reporting  Requirements. 

Dated:  December  no.  1994. 
fames  A.  Walsh. 
Acting  Administrator. 
jFK  Dtic  95-^W  Filed  l-(>-95;  8  45  arr.l 
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National  institutes  of  Health 

National  Cancer  Institute;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  times  of  some  of  the  meetings  of  the 
National  Cancer  Advisor)-  Board 
(NCAB)  and  its  Sivbcommittees, 
National  Cancer  Institute,  Januar\'  9-11. 
1995  at  the  National  institutes  of  Health, 
which  was  published  in  the  Federal 
Register  on  ianuary  4.  1995.  All  changes 
are  for  meetings  being  held  on  Januarv 
10. 

The  closed  portion  of  the  NCAB 
meeting  will  begin  at  3:30  pm.  The 
meeting  of  the  Subcommittee  on 
Planning  and  Budget  will  be  held  from 
12:45  pm  and  to  2:00  pm.  The  meeting 
of  the  Subcommittee  on  Information  and 
Cancer  Control  will  be  held  from  1:30 
pm  to  3:30  pm.  The  Subcommittee  on 
Clinical  Investigations  will  begin  at  2:30 
pm. 

Daied:  Deceml»er  30, 1994. 
Susan  K.  Feidman. 

Committee  Management  Officer. 

[FR  Doc.  95-536  Filed  1-6-95:  8:45  ami 
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Public  Health  Service 

[GHp  2292] 

National  Vaccine  Advisory  Committee; 
Public  Meeting 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Health. 
SUMMARY:  The  Department  of  Health  and 
Human  Ser-iices  (DHHS)  and  the  Office 
of  the  Assistant  Secretary  for  Health  are 
announcing  the  forthcoming  meeting  of 
the  National  Vaccine  Advisory 
Committee. 

DATES:  Date.  Time  and  Place:  Januarv 
19.  1995  at  8:30  a.m.;  and  January-  20, 
at  8:30  a.m.;  Hubert  H.  Humphre'y 
Building,  room  703A.  200  Independence 
Avenue.  SW..  Washington.  DC  20201. 
The  entire  meeting  is  open  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Written  requests  to  participate  should 
be  sent  to  Jeannette  R.  De  Lawler. 
Committee  Management  Specialist. 
National  Vaccine  Advisory  Committee. 
National  Vaccine  Program  Office. 
Rockwall  II  Building,  suite  1075.  5600 
Fishers  Lane,  Rockville.  MD  20857  (301) 
594-2277. 

Agenda:  Open  Public  Hearing 

Interested  persons  may  formally 
present  data,  information,  or  views 
orally  or  in  writing  on  issues  pending 
before  the  Advisory  Committee  or  on 
any  of  the  duties  and  responsibilities  of 
the  Advisor)'  Committee  as  described 
below.  Those  wishing  to  make 
presentations  should  notify  the  contact 
person  before  January  13,  i995,  and 
submit  a  brief  statement  of  the 
information  the}  wish  to  present  to  the 
Advisory  Committee.  Requests  should 
include  the  names  and  addresses  of 
proposed  participants  and  an  indication 
of  the  approximate  time  required  to 
make  their  comments.  A  maximum  of 
10  minutes  will  be  allowed  for  a  given 
presentation.  Any  person  attending  the 
meeting  who  does  not  request  an 
opportunity  to  speak  in  advance  of  the 
meeting  will  be  allowed  to  make  an  oral 
presentation  at  the  conclusion  of  the 
meeting,  if  time  permits,  at  the 
chairperson's  discretion. 

Open  Advisory  Committee  Discussion 

There  will  be  updates  on  the  National 
Vaccine  Program  Office,  and  the 
National  Vaccine  Compensation 
Program.  There  will  be  discussions  on 
the  one  working  subcommittee:  Future 
Vaccines,  and  the  Interagency  Working 
Group  on  Pandemic  Influenza.  Meetings 
of  the  Advisory  Committee  shall  be 
conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  the  Federal  Register  notices.  Changes 
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Detember  27, 1994. 
De  Lawter, 
£.vecij(jve  Secretary,  SVAC. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ^Administration 

[Docket  Noj  N-95-3854;  FR-3785-N-02] 

Notice  of  Submission  of  Proposed 
information  Collection  to  OMB 

agency:  Office  of  Administration,  HUD. 
action:  N(  tice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  s  ubmitted  to  the  Office  of 
Managemdnt  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  jublic  comments  on  the 
subject  pr  )posal. 

AOORESSEU:  Interested  persons  are 
invited  to  submit  comments  regarding 


Application 
Recordkeeibi 


Total 
Status: 
Contact : 
708-4233 
(202) 395 

Dated: 
IFR  Doc. 

BILLING  coot 


E:  timated  Burden  Hours:  3,200. 
^ew. 
r  Bertha  Jones,  HUD,  (202) 

Joseph  F.  Lackev.  Jr.,  OMB. 
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this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  tO:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New 
E.xecutive  Office  Building.  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban  ^ 

Development,  451  7th  Street,  SW., 
Washington,  DC  20410,  telephone  (202) 
708-0050.  This  is  not  a  toll-free  number. 
Copies  of  the  proposed  forms  and  other 
available  documents  submitted  to  OMB 
may  be  obtained  from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information: 

(1)  The  title  of  the  information 
collection  proposal; 

(2)  The  office  of  the  agency  to  collect 
the  information; 

(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use; 

(4)  The  agency  form  number,  if 
applicable; 

(5)  What  members  of  the  public  will 
be  affected  by  the  proposal; 

(6)  How  frequently  information 
submissions  will  be  required; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response; 


(8)  Whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and 

(9)  The  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department, 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  December  22, 1994. 
David  S.  Grisly, 

Acting  Director,  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Application  Submission 
Requirements — NOFA  for  Service 
Coordinators  for  Public  Housing  (FR- 
3785). 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Public  Housing  Authorities  operating 
low-rent  conventional  public  housing 
with  at  least  250  or  more  elderly  or 
disabled  families  must  submit  to  HUD 
certain  information  in  an  application. 
The  application  is  reviewed  for  certain 
criteria  and  either  "passes"  or  "fails."  A 
lottery  competition  will  be  conducted 
by  HUD  to  determine  which  PHAs  in 
each  geographical  region  are  awarded 
funding. 

Form  Number:  None. 

Respondents:  Not-For-Profit 
Institutions. 

Reporting  Burden: 


No.  of  re- 
spondents 


Frequency  of 
response 


House  per 
response 


Burden 
hours 


ing 


400 

400 


6 
2 


2,400 
800 


Dicember  22.  1994. 
9i-389  Filed  1-6-95:  8:45  ami 
4210-01-M 


[Docket  N(  I.  N-94-3861] 

Notice  of  Submission  of  Proposed 
Informati  >n  Collection  to  OMB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  N  otice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  )r.. 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New     • 


Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW. 
Washington,  DC  20410,  telephone  (202) 
708-0050.  This  is  not  a  toll-free  number. 
Copies  of  the  proposed  forms  and  other 
available  documents  submitted  to  OMB 
may  be  obtained  from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 


Federal  Register  /  Vol.  60.  No.  5  /  Monday,  January  9.  1995  /  Notices 


2399 


The  Notice  lists  the  following 
information; 

(1)  The  title  of  the  information 
collection  proposal; 

(2)  The  Office  of  the  agency  to  collect 
the  information; 

(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use: 

(4)  The  description  of  the  need  for  the 
information  and  its  proposed  use; 

(5)  What  members  of  the  public  will 
be  affected  by  the  proposal; 

(6)  How  frequently  information 
subnnssions  will  be  required; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response: 

(8)  Whether  the  proposal  is  new  or  an 
extension,  rein-statement,  or  revision  of 


an  information  collection  requirement; 
and 

(9)  The  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(dl. 

Dated:  December  21,  1994. 
David  S.  Cristy, 

Acting  Director.  Information  Resources 
Management  Policy  and  Management 

Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Public  and  Indian  Housing: 
Demolition/Disposition 'Conversion/ 
Taking  of  Units  or  Property. 


Office:  Public  and  Indian  Housing 

Description  of  the  Need  for  the 
Information  and  its  Proposed  use:  The 
purpose  of  the  Housing  Authorities 
request  is  to  seek  HUD  approval  of  a 
change  in  a  public  housing  development 
application  from  what  was  originallv 
authorized  imder  the  Annual 
Contributions  Contract. 

Form  Number:  None. 

Respondents:  State.  Local,  or  Tribal 
Governments 

Reporting  Burden: 


No.  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
tiours 


Application  

Recordkeeping 


120 
120 


15.8 
10 


1.900 
1.200 


Total  Estimated  Burden  Hours:  3.100 
SfafLis;  Remstatement,  no  changes. 
Confocf:  Virginia  Mafhis.  HUD.  (202) 

708-1640;  Joseph  F.  Lackev,  Jr.,  OMB. 

(202) 395-7316. 

Dated:  Decernber  21,  1994 
IFR  Doc.  95-388  Filed  1-6-95;  8:45  am! 
BILLING  CODE  4210-01-M 


Office  of  the  Assistant  Secretary  for 
Policy  Development  and  Research 

(Docket  No.  N-95-3836;  FR-3825-C-02] 

NOFA  for  Community  Outreach 
Partnership  Centers  (COPC); 
Correction 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Policy  Development  and 

Research,  HUD. 

ACTION:  Notice  of  Funding  Availabilitv 

(NOFA)  for  Fiscal  Year  1995; 

Correction. 

SUMMARY:  This  notice  corrects  the 
application  deadline  for  a  NOFA 
published  in  the  Federal  Register  on 
December  22,  1994  (59  FR  66124).  The 
deadline  date  was  not  computed  in  the 
"Dates"  section  of  the  NOFA.  This 
notice  also  corrects  the  application 
deadline  contained  in  paragraph  IIl.B.  of 
the  NOFA.  This  notice  establishes  the 
application  deadline  for  the  NOFA  to  be 
March  15,1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jane  Karadbil,  Office  of  University 
Partnerships  in  the  Office  of  Policy 
Development  and  Research,  Department 


of  Housing  and  LIrban  Development. 
451  Seventh  Street,  S.W.,  Room  8110. 
Washington.  DC  20410.  Telephone 
number  (202)  708-1537  voice;  (202) 
708-1455  (TDD).  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  The  Fiscal 
Year  (FY)  1995  Notice  of  Funding 
.Availability  (NOFA)  for  Community 
Outreach  Partnership  Centers  (COPC) 
was  published  in  the  Federal  Register 
on  December  22.  1994  (59  FR  66124).  In 
the  "Dates"  section  of  the  NOFA.  the 
application  deadline  was  not  computed. 
Consequently,  the  application  deadline 
specified  in  section  III.B.  of  the  NOFA 
must  also  be  corrected.  This  notice 
establishes  the  application  deadline  for 
the  NOFA  to  be  March  15, 1995. 

Accordinglv,  FR  Doc  94-31419,  the 
FY  1995  NOFA  for  Community 
Outreach  Partnership  Centers  (COPC), 
published  in  the  Federal  Register  on 
December  22. 1994  (59  FR  66124).  is 
corrected  as  follows: 

1.  On  page  66124.  column  1.  the 
second  paragraph  under  the  heading 
"Dates"  is  corrected  to  read  as  follows: 
DATES:  *   •   * 

Applications  must  be  physically 
received  by  the  Office  of  University 
Partnerships,  in  care  of  the  Di\ision  of 
Budget,  Contracts,  and  Program  Control, 
in  Room  8230  by  4:30  p.m.  eastern 
standard  time  on  March  15.  1995. 
***** 

2.  On  page  66127.  column  2.  in 
paragraph  III.B..  the  first  paragraph  is 
corrected  to  read  as  follows: 


III.  Application  Process 


B.  Application  Deadline 

To  be  considered  for  funding,  the 
application  package  must  be  physically 
received  by  the  Office  of  University' 
Partnerships.  Office  of  Policy 
Development  and  Research,  Department 
of  Housing  and  Urban  Development,  in 
care  of  the  Division  of  Budget, 
Contracts,  and  Program  Control.  Room 
8230,  451  Seventh  Street.  S.W.. 
Washington.  DC  20410  by  4:30  p.m. 
eastern  standard  time  on  March  15, 
1995. •   *    • 

Dated:  December  30. 1994 
Michael  A.  Sleginan. 

Assistant  Secretory  for  Policy  Development 

and  Research. 

IFR  Doc  95-147  Filed  1-6-95:  8:45  ami 
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DEPARTMENT  OF  THE  JNTERiOR 

Fish  and  Wridlife  Service 

Reintroduction  of  Grizzly  Bears  to  the 
Bitterroot  Ecosystem  of  East-Central 
Idaho  and  Western  Montana 

AGENCY:  Fish  and  Wildhfe  Service. 

Interior. 

ACTION:  Notice  of  intent  to  prepare  an 

environmental  impact  statement  for  the 

reintroduction  of  grizzly  tiears  to  the 

Bitterroot  ecosystem  in  east-central 

Idaho  and  western  Montana. 
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his  notice  advises  the  public 
h  and  Wildlife  Service 
tends  to  gather  information 
)aration  of  an  Environmental 
ement  (EIS)  for  the 
ion  of  grizzly  bears  to  the 
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Montana.  A  series  of  public 
ons  pertaining  to 
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Ecosvstem  Grizzlv  Bear  EIS.  CS.  Fish 
and  Wildlife  Service.  P.O  Box  5127. 
Missoula.  Montana  5980b. 

The  Service,  in  cooperation  with  the 
Idaho  Fish  and  Game  Department.  IS. 
Forest  Service,  and  the  Montana 
Department  of  Fish,  Wildlife  and  Parks, 
is  proposing  to  recover  grizzly  bears 
[L'rsus  arctos  horrihilis)  in  east-central 
Idaho  and  extreme  western  Montana  by 
reintroducing  them  to  the  bitterroot 
.Mountains  area  of  Idaho.  Introduced 
grizzlv  bears  and  their  resultant 
offspring  would  be  classified  as 
nonessential  experimental  under  set  tu)n 
iO())  of  the  Endangered  Species  Act 
(Act)  of  1973,  as  amended  (IB  U.S.C. 
1531  et  spq]  Proposed  is  the  release  of 
four  to  six  bears  per  year  for  5  years.  .Ml 
hears  would  be  released  within 
established  wilderness  boundaries  in 
Idaho  and  would  be  comprised 
primarilv  of  younger-aged  animals. 
Bears  with  no  previous  known  conflict 
with  humans  would  be  f  sptured  ami 
moved  to  the  area  from  either 
southeastern  British  Columbia  ur 
northwestern  Montana  All  released 
bears  would  be  ear-tagged  for  individual 
identification  and  fitted  with  radio 
collars  so  thfeir  movements  could  be 
monitored.  Bears  would  be  located 
twice  weekly  (weather  permitting)  for 
the  life  of  the  radio  collars 
(approximately  3  years).  The  current 
.status  and  location  of  transplanted  bears 
would  be  relayed  weekly  to  the  public 
through  various  media  contacts.  Any 
bear  coming  into  conflict  with  people 
would  be  dealt  with  under  protocol 
e.stablished  by  the  Interagency  Grizzly 
Bear  Committee  or  under  guidelines 
identified  and  included  as  special  rules 
as  stated  in  section  10(j)  of  the  Act  for 
experimental  populations.  Public 
participation  in  the  writing  of  special 
rules  that  will  govern  both  the  grizzly 
bear  and  habitat  management  would  be; 
c;onducted  and  encouraged  following 
NEPA  guidelines.  If  approved,  the 
relcjcation  of  grizzly  bears  should  begin 
us  early  as  1996. 

The  grizzly  bear  was  once  a 
widespread  inhabitant  of  !he  Bitterroot 
Ecosystem  in  central  Idaho  and  western 
Montana.  Grizzly  bears  were  removed 
from  the  Bitterroot  area  by  humans  as 
thev  settled  the  West,  primarily  fur  the 
jjrotection  of  livestock.  The  las! 
documented  grizzly  bear  was  killed  in 
the  1930s,  although  occasional, 
unverified  reports  persist.  In  1975.  the 
grizzlv  bear  was  listed  as  threatened  in 
the  43  contiguous  States  under  the  .\l\. 
which  directs  Federal  agencic^s  to  take 
necessary  actions  to  recover  threateneif 
or  endangered  species.  The  recovery  of 
grizzlv  bears  in  the  Bitterroot  ecosystem 
could  potentially  increase  the  numb«n  of 


grizzlv  bears  south  of  Canada  by  30-35 
percent.  In  addition,  it  could  potentially 
provide  an  important  genetic  link  for 
grizzlv  bears  between  the  Cabinet/^  aak 
Northern  Continental  Divide,  and 
Yellowstone  ecosystems. 

The  decision  to  be  made  inchides 
whether  to  implement  the  proposed 
action  as  described  above,  whether  to 
vary  the  method  or  number  of  bears  to 
be  relocated,  determining  the  status 
under  which  grizzly  bears  will  be 
recovered,  determine  the  area  in  m  hic  h 
recovery  will  be  pursued  or  allowed  to 
occur,  and  determine  which  spec  lal 
rules  will  be  adopted  as  identifieci 
through  the  public  participation 
process. 

The  Service  estimates  that  the  dralt 
EIS  will  be  available  for  public  review 
and  comment  by  December  1995 

Ralph  O.  Morgenwet  k. 

Hfglomil  Dimctor.  Ht-ginn  ^ 

iKR  Doc.  ')5— ;(tO  Filed  l-b-'tS.  h  4'.  .r.r.i 
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Availability  of  an  Environmental 
Assessment  and  Receipt  ol  an 
Application  for  en  Incidental  Take 
Permit  from  Mr.  D.  Gregory  Luce,  in 
Baldwin  County,  AL 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 
ACTION:  Notice. 


SUMMARY:  Mr.  D.  Gregory-Luce 
(Applicant),  has  applied  to  the  Fish  and 
Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
Section  10(a)(1)(B)  of  the  Endangered 
Sp(?cies  Act  (Act).  The  proposed  permit 
would  authorize  for  a  period  of  20  \ cars 
the  incidental  take  of  an  endangered 
spei:ies.  the  Alabama  beach  mouse 
IPeromvscus  polionotus  ommohatef-l. 
known  to  occupy  lands  owned  by  the- 
.'\pplic;ant  in  Gulf  Shores,  Baldwin 
County,  Alabama.  The  Application 
proposed  to  construct  and  use  a  single 
familvresidence  on  a  1.21 -acre  privately 
owned  lot  within  the  Bon  Secour 
National  Wildlife  Refuge.  The  hit  is 
located  approximately  7.5  miles  west  of 
Gulf  Shores.  Alabama,  at  Pine  Beaih. 
near  the  western  end  of  Little  Lagoon, 
between  the  lagoon  and  the  Gulf 
shoreline. 

The  Service  also  announces  the 
availability  of  an  environmental 
assessment  (EA)  and  habitat 
conservation  plan  (HCP)  for  the 
incidental  take  application.  Copt's  id 
the  EA  or  HCP  may  be  obtaineci  by 
making  requests  to  the  addresses  below 
The  Service  is  soliciting  data  on 
Ppromvscus  polionotus  ommohotf-s  in 


order  to  assist  in  the  requirement  of  the 
intra-Service  consultation.  This  notice 
also  advises  the  public  that  the  Service 
has  made  a  preliminary  determination 
that  issuing  the  incidental  take  permit  is 
not  a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  within  the  meaning  of 
Section  102(2){C)  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended.  The  Finding  of  No  Significant 
Impact  is  based  on  information 
contained  in  the  EA  and  HCP.  The  final 
determination  will  be  made  no  sooner 
than  30  days  from  the  date  of  this 
notice.  This  notice  is  provided  pursuant 
to  Section  10(c)  of  the  Act  and  National 
Environmental  Policy  Act  Regulations 
(40  CFR  1506.6). 

DATES:  Written  comments  on  the  permit 
application,  EA  and  HCP  should  be 
received  on  or  before  February  8,  1995. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  the  Service's  Southeast  Regional 
Office,  Atlanta,  Georgia.  Persons 
wishing  to  review  the  EA  or  HCP  may 
obtain  a  copy  by  writing  the  Regional 
Office  or  the  Jackson,  Mississippi,  Field 
Office.  Documents  will  also  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
Regional  Office,  or  the  Field  Office. 
Written  data  or  comments  concerning 
the  application,  EA,  or  HCP  should  be 
submitted  to  the  Regional  Office.  Please 
reference  permit  under  PRT-797979  in 
such  comments. 

Regional  Permit  Coordinator  (TE). 
U.S.  Fish  and  Wildlife  Service,  1875 
Century  Boulevard,  suite  210,  Atlanta, 
Georgia  30345,  (telephone  404/679- 
7110,  FAX  404/679-7081). 

Field  Supervisor,  U.S.  F'ish  and 
Wildlife  Service,  6578  Dogwood  View 
Parkway,  suite  A,  Jackson.  Mississippi 
39213  (telephone  601/965-4900.  FAX 
601/965-4340). 

FOR  FURTHER  INFORMATION  CONTACT:  Will 
McDearman  at  the  above  Jackson. 
Mississippi,  Field  OiTice. 
SUPPLEMENTARY  INFORMATION:  The 
Aldbam.a  beach  mouse  (.ABM). 
Peromyscus  polionotus  ammobcites.  is  a 
subspecies  of  the  common  old-field 
mouse  Peromyscus  polionotus  and  is 
restricted  to  the  dune  syste.T.s  of  the 
Gulf  Coast  of  Alabama.  The  know 
current  range  of  ABM  extends  from  Fort 
Morgan  eastward  to  the  western 
terminus  of  Alabama  Highway  182, 
including  the  Perdue  Unit  on  the  Bon 
Secour  National  Wildlife  Refuge.  The 
sand  dune  systems  inhabited  by  this 
species  are  not  uniform;  several  habitat 
types  are  distinguishable.  The  species 
inhabits  primary  dunes,  interdune  areas, 
secondary  dunes,  and  scrub  dunes.  The 


depth  and  area  of  these  habitats  from 
the  beach  inland  varies.  Population 
surveys  indicate  that  this  subspecies  is 
usually  more  abundant  in  primary 
dunes  than  in  secondary  dunes,  and 
usually  more  abundant  in  secondary 
dunes  than  in  scrub  dunes.  Optimal 
habitat  consists  of  dune  systems  with  all 
dune  types.  Though  fewer  ABM  inhabit 
scrub  dunes,  these  high  dunes  can  serve 
as  refugia  during  devastating  hurricanes 
that  overwash,  flood,  and  destroy  or 
alter  secondary  and  frontal  dunes.  ABM 
surveys  have  not  been  conducted  on  the 
Applicant's  property.  The  ABM 
occupied  adjacent  and  nearby  dunes  of 
the  Bon  Secour  National  Wildlife 
Refuge.  Suitable  habitat  in  the  form  of 
secondary  and  scrub  dunes  exist  on  the 
Applicant's  property.  These  habitats  are 
likely  to  be  occupied  by  ABM.  None  of 
the  Applicant's  property  resides  in 
designated  critical  habitat  for  the  ABM 
Construction  of  the  single  family 
residence  on  about  0.1-0.2  acres  of  the 
Applicant's  property  may  result  in  the 
death  of,  or  injury  to,  ABM.  Habitat 
alterations  due  to  house  placement  and 
its  subsequent  use  may  reduce  available 
habitat  for  food,  shelter,  and 
reproduction. 

The  EA  considers  the  environmental 
consequences  of  three  alternatives.  The 
proposed  action  alternative  is  the 
issuance  of  the  incidental  take  permit. 
This  provided  for  restrictions  that 
include  house  placement  landward  of 
the  frontal  crest  of  the  scrub  dune  line, 
establishment  of  a  walkover  structure 
across  that  scrub  dune,  a  prohibition 
against  housing  or  keeping  pet  cats, 
scavenger-proof  garbage  containers,  no 
landscaping,  and  the  minimization  and 
control  of  outdoor  lighting.  The  HCP 
provides  a  funding  source  for  these 
mitigation  measures. 

Dated:  December  30.  1994. 
John  T.  Brown, 

Acting  Regional  Director 

[FR  Doc.  95-}22  Filed  1-6-95:  8;45  a;r.| 
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INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32419] 

Consolidated  Rail  Corporation- 
Acquisition  of  Control  and  Merger- 
Pittsburgh,  Chartiers  &  Youghiogheny 
Railufsy  Company 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission,  under  49 
U.S.C.  10505,  exempts  from  the  prior 


approval  requirements  of  49  U.S.C. 
11343,  et  seq..  the  acquisition  by 
Consolidated  Rail  Corporation  (Conrail). 
of  control  of  the  Pittsburgh,  Chartiers  & 
Youghioghenv  Railway  Companv 
(PC&Y)  and  P'C&Y's  merger  into  Conrail. 
subject  to  standard  employee  protective 
conditions. 

DATES:  This  exemption  is  effective  on 
February  8,  1995.  Petitions  to  stay  must 
be  filed  by  January  24,  1995  and 
petitions  to  reopen  rjiust  be  filed  by 
February  3,  1995. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32419  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission,  1201 
Constitution  Avenue,  N.W., 
Washington,  DC  20423;  and  (2)  Arme  E. 
Treadway,  2001  Market  Street,  16-A, 
Two  Commerce  Square,  Philadelphia, 
PA  19101-1416. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5610.  [TDD  for 
the  hearing  impaired:  (202)  927-5721). 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building,  1201 
Constitution  Avenue,  N.W., 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721] 

Decided:  December  21.  1994 

By  the  Commission.  Chairman  McDonald,    . 
Vice  Chairman  Morgan,  and  Commissioners 
Simmons  and  Owen. 
Vernon  A.  Williams. 
Secretary. 
jFR  Doc  95-415  Filed  1-6-95;  8:45  am) 

BILLING  CODE  7035-01 -P 

[Finance  Docket  No.  32651] 

Eastern  Maine  Railway  Company,  J  D. 
Irving,  Limited  and  New  Brunswick 
Railway  Company — Petition  for 
Disclaimer  of  Jurisdiction  or. 
Alternatively,  for  an  Exemption  From 
49  U.S.C.  11343(a)(5) 

AGENCY:  Interstate  Commerce 

Ccmrnission. 

ACTION:  Notice  of  Exemption. 

SUMMARY:  The  Commission,  finds 
jurisdiction  and,  under  49  U.S.C.  10505. 
exempts  from  the  prior  approval 
requirements  of  49  U.S.C.  11343-11345. 
the  continuance  in  control  by 
petitioners  of  Eastern  Maine  Railway 
Company  (Eastern  Maine)  upon  Eastern 
Maine  becoming  a  rail  common  carrier. 
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exem|)tion  is  subject  to  standard 
conditions. 
DATES:  This  exemption  will  be  effective 
on  Decern  )er  30,  1994.  Petitions  to 
reopen  mi|st  be  filed  by  January  19, 
1995. 
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Send  pleadings  referring  to 
Dbcket  No.  32651  to:  (Ij  Office 
Seci  etary.  Case  Control  Branch, 
I  Commerce  Commission,  1201 
on  Avenue,  N.VV., 

:.  [X:  20423:  and  (2)  William 
<  01-15th  Street,  N.W.,  Suite 
ngton,  DC  20005-2301. 
INFORMATION  CONTACT: 
,  (202)  927-5610.  (TDD  for 
impaired:  (202)  927-5721). 
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[Finance  Dicket  No.  32647] 

Cannon,  Inc.  and  Dcwneast 


>n — Continuance  in 
anadian  American  Railroad 


AGENCY:  Interstate  Commerce 

Commissi  )n. 

ACTION:  Nptice  of  Elxemption. 


SUMMARY:  The  Commission,  under  49 
U.S.C.  lo;  05.  e.xcmpts  from  the  prior 
approval  i  equirements  of  49  U.S.C. 
11343-11  145,  tlie  continuance  in 
control  bv  Fieldcrest  Cannon,  Inc.  and 
Downcast  Set  urities  Corporation 
(collectivi  ly.  jjetitioners)  of  Canadian 
American  Railroad  Company  (CD.^C), 
upon  CD/  C  becoming  a  rail  common 
carrier.  Petitioners  presently  contml 
Bangor  ar  d  Aroostook  Railroad 
Company  The  exemption  is  subject  to 
standani  labor  protective  conditions. 


DATES:  This  exemption  will  be  efTective 
on  December  30,  1994.  Petitions  to 
reopen  must  be  filed  by  January  19, 
1995. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32647  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch. 
Interstate  Commerce  Comnaission,  1201 
Constitution  Avenue,  NW.,  Washington, 
DC  20423;  and  (2)  James  E.  Howard, 
One  International  Place,  Boston,  MA 
02110. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5610.  (TDD  for 
the  hearing  impaired:  (202)  927-5721). 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  vwite  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229.  Interstate 
Commerce  Commission  Building,  1201 
Constitution  Avenue,  NW.,  Washington, 
DC  20423.  Telephone:  (202)  289^357- 
4359.  [Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  at  (202)  927-5721]. 

DBcided:  December  30, 1994. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Morgan,  and  Commissoners 
.Simmons  and  Ovven.  Commissioner  Owen 
did  not  panicipate  in  the  disposition  of  this 
proceeding. 
Vernon  A.  Wiltlams. 
.S"t.v;n"/ary. 

|HR  Doc.  95-112  Filed  1-6-95;  8;4.«i  ami 
BILLING  COCHE  7035-01-P 


[Finance  Docket  No.  31717] 

.  Iowa  Power,  Inc. — Construction 
Exemption — Council  Bluffs,  Iowa  and 

[Finance  Docket  No.  32453) 

CBEC  Railway,  Inc.— Acquisition  and 
Operation  Exemption — Great  Western 
Railway  Company  of  Iowa,  Inc.— 
CoMncil  Bluffs,  lA 

The  Iowa  Power,  Inc.  (Iowa  Power) 
has  petitionnd  the  Interstate  Commerce 
Commission  (Commission)  for  authority 
to  construct  and  operate  a  3.0  mile  rai^ 
line  in  Council  Bluffs,  Iowa.  In  a  related 
proceeding.  CBEC  Railway.  Inc.  (CBEC) 
acquired  an  existing  three  mile  rail  line 
which  it  would  rehabilitate  and  operate 
in  order  lo  carry  the  traffic  generated 
from  the  proposed  rail  construction 
project,  if  approved  by  the  Coinrnissi<jn. 
The  Commission's  Section  of 
Environmental  Analysis  (SE.^)  has 
prepared  its  Environmental  Assessment 
(EA).  Based  on  the  information  provided 
and  the  environmejital  analysis 
conducted  to  date,  this  EA  concludt»s 
that  this  proposal  should  not 


significantly  affect  the  quality  of  ths 
human  environment  if  the 
recommended  mitigation  measures  set 
forth  in  the  EA  are  implemented. 
Accordingly,  SEA  preliminarily 
recommends  that  the  Commission 
impose  on  any  decision  approving  the 
proposed  constniction  and  operation 
conditions  that  would  implement  the 
mitigation  measures  contained  in  the 
EA.  The  EA  will  be  ser\'ed  on  all  parties 
of  record  as  well  as  all  appropriate 
Federal,  state  and  local  officials  and  will 
be  made  available  to  the  public  upon 
request.  SEA  will  consider  all  comments 
received  in  response  to  the  EA  in 
making  final  environmental 
recommendations  to  the  Commission. 
The  Commission  will  then  consider 
SEA'S  final  recommendations  and  the 
environmental  record  in  making  its  final 
decision  in  this  proceeding. 

Comments  (an  original  and  10  copies) 
and  any  questions  regarding  this  EA 
should  be  filed  with  the  Commission's 
Section  of  Environmental  Analysis. 
Office  of  Economic  and  Environmental 
Analysis.  Room  3219.  Interstate 
Cximmerce  Commission,  Washington, 
DC  20423,  to  the  attention  oi  Ms. 
Tawanna  Glover-Sanders  (202)  927- 
6203.  Requests  for  copies  of  the  EA 
should  also  be  directed  to  Ms.  Glover- 
Sanders. 

Date  made  available  to  the  public:    / 
January  6,  1995. 

Comment  due  date:  February  6, 1995. 

By  the  Commission.  Elaine  K.  Kaiser, 
Chief,  Section  of  Environmental  Analysis, 
Office  of  Btxinomic  and  Environmental 
Analysis. 

VernoB  A.  VViUUms, 
Secretary. 

|FR  Doc.  95-414  Filed  l-<>-95,  8.4.0  ami 
BILUNG  CODE  7035-Ot-P 


[Docket  No.  AB-422X] 

Kelley's  Creek  and  Northwestern 
Railroad  Company— Abandcnmont 
Exemption— Benveen  Mammoth  and 
Cedar  Grove,  in  Kanawha  County,  WV 

The  Commission.  und?r  49  U.S.C 
10505,  exempts  from  the  prior  approval 
requirements  of  49  U.S.C.  10903-10904 
the  abandonment  by  Kellcjy's  Creek  and 
Northwestern  Railroad  Company  of  its 
entire  4.7-nulc  line  of  railroad  between 
Donaldson  Mine  Company  near 
Mannnoth,  WV  and  the  barge  loading 
facilities  on  the  Kanawha  River  at  Cetlar 
Grove,  WV. 

Any  comments  must  be  filed  with  the 
Ckimmission  and  served  on:  Jajnos  K. 
Kearney,  1200  8th  Street,  N.W., 
Washington,  DC  10036. 

This  exemption  will  be  effective  on 
Fehniary  8,  1995.  Formal  expressions  of 


intent  to  file  an  offer  of  financial 
assistance  under  49  CFR  1152.27(c)(2) ' 
and  petitions  to  stay  must  be  filed  by 
January  19.  1995.  Requests  for  a  public 
use  condition  and  petitions  to  reopen 
must  be  filed  by  January  30, 1995.  For 
further  information,  contact  Joseph  H. 
Dettmar  (202)  927-5660. 

Additional  information  is  contained 
in  the  Commission's  decision.  To 
purchase  a  copy  of  the  hill  deci-sion, 
write  to,  call,  or  pick  up  in  person  from: 
Dynamic  Concepts,  Inc.,  Interstate 
Commerce  Commission  Building,  1201 
Constitution  Avenue,  N.W..  Room  2229, 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5271.) 

Decided;  December  19.  1994. 

By  the  Commission,  Chainnan  Mcl)onald, 
Vice  Chairman  Morgan,  and  Commissioners 
Simmons  and  Owen. 
Vernon  A.  Williams. 
Secretory. 

IFR  Dof;.  95-411  Filed  l-<>-95:  «:45  an,| 
BILLING  CODE  703S-01-P 


[Docket  No.  AB-12  (Sub-No.  171X)  and 
Docket  No.  AB-409  (Sub-No.  3X)] 

Southern  Pacific  Transportation 
Company — Discontinuance  of  Service 
Exemption— in  Los  Angeles  County, 
CA,  and  Los  Angeles  County 
Metropolitan  Transportation 
Authority— At>andonment  Exemption — 
in  Los  Angeles  County,  CA 

The  Commission,  under  49  \  I.S.C. 
10505,  exempts  from  the  prior  app.nival 
n-quirements  of  49  U.S.C.  10903-10900. 
the  discontinuance  of  service  by 
.Soulhem  Pacific  Transportation 
Company  on  a  5.21-mile  segmp:il  of  the 
Biirhank  Branch  from  milenosl  448.55. 
at  or  near  the  Canoga  Park  rail  station, 
lo  milepost  453.76,  at  or  near  the 
Burbank  rail  .station,  in  Los  Angelus 
County,  CA.  The  exemption  is  gi-.Tnii'd 
subjec  t  to  standard  labor  protective 
conditions.  The  Commission  also 
iiiipo.ses  standard  labor  protective 
conditions  on  the  ab.indonmcnt  of  t!;!- 
sunut  line  .segment  by  the  Los  AngeJes 
County  Metropolitan  Transit  .Authority. 

Any  comments  must  be  filed  with  the 
(/inunission  and  served  on:  Gary  A. 
Laakso.  Southern  Pacific  Building.  One 
Market  Plaza.  S.ui  Francisco,  CA  94105 

Tliis  exemption  is  effet  tive  upon 
jH.blit  ntion  in  the  Federal  Regisf'^r 
Fori;;al  expressions  of  intent  to  file  an 
(^ffer  I  if  financial  assistance  .and  roquosis 
for  a  inii)!ic  use  condition  will  not  be 


'  tin-  t'.\rnipl  of  Hni!  Abar.tioiiitir lU — (H.lrfnf 
I  i  ..!>:.  Assist .  4  l.(:.t:.Ji!  1(>4  (1«*87). 


accepted.  Petitions  to  reopen  must  be 
filed  by  February  3.  1995.  For  further 
information,  contact  Joseph  H.  Dettmar, 
(202) 927-5660. 

Additional  information  is  contained 
in  the  Com.mission's  decision.  To 
purchase  a  copy  of  the  full  decision, 
write,  call,  or  pick  up  in  person  from: 
Dynamic  Concepts.  Inc..  room  2229. 
Interstate  Commerce  Commission 
Building,  1201  Constitution  Avenue. 
NW.,  Washington,  DC  20423.  Telephone 
(202)  289-^357/4359.  (As.sistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.) 

Decided:  December  16,  1994. 

By  the  Commission,  Chainrv.ii  M(  Donald. 
Vice  Chairman  Morgan,  and  (.Dnimi.ssioners 
.Simmons  and  Owen. 

Vernon  A.  Williams, 

Secretary. 

IFR  Do( .  95-410  Filed  1-6-95:  8:45  ami 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Glass  Ceiling  Commission;  Open 
Meeting 

SUMMARY:  Pursuant  to  Title  11  of  the 
Civil  Rights  Act  of  1991  (Pub.  L.  102- 
166)  and  Section  9  of  the  Fetferal 
Advisor>'  Committee  Act  (FACA)  (Pub. 
L.  92-462,  5  U.S.C.  app.  II)  a  Notice  of 
establishment  of  the  Glass  Ceiling 
Commission  was  published  in  the 
Federal  Register  on  March  30.  1992  (57 
PR  10776).  Pursuant  to  section  10(a)  of 
FACA,  this  is  to  announce  a  meeting  of 
the  Commission  which  is  to  take  place 
on  Monday,  January  23,  1995  and 
Tuesday.  January  24.  1995.  The  purposj- 
of  the  Commission  is  to.  among  other 
things,  focus  greater  attention  on  tiu' 
impoitanco  of  eliminating  artificial 
barriers  to  the  advancement  of 
minorities  and  women  to  management 
and  decisionmaking  positions  in 
business.  The  Commission  h.is  the 
practical  task  of:  (a)  Condiic  ting  basic 
reseatcjh  into  practic(!S.  policies,  and 
manner  in  which  managenient  ant' 
decisionmaking  positions  in  business 
are  filled;  (b)  conducting  comparative 
research  of  husincs.scs  and  industries  in 
which  minorities  and  women  are 
promoted  or  are  not  promoted:  and  (c) 
recomniondiiig  measures  to  enhani.e 
opportunities  for  and  the  elimination  of 
artificial  barriers  to  the  advancement  of 
minorities  and  women  to  managoinent 
and  decisionmaking  positions. 
TIME  AND  PLACE:  The  mwting  will  be 
held  on  January  23,  1995.  4  p.m.-7  p.m. 
and  again  on  Tuesday.  I.muan  24.  1995, 


9  a.m.  to  12  noon  (Ea.stern  Standard 
Time)  in  the  Department  of  Labor,  mom 
C-5515  (Seminar  Room  5). 

The 'Commission  will  meet  to  discuss 
the  status  of  the  activities  and  tasks  of 
the  Commission. 

The  agenda  for  the  meeting  includes: 
Review  of  Perkins-Dole  Application 
Process  for  1995;  Update  on  ResearrJi; 
Review  of  Report. 

Individuals  with  disabilities  should 
contact  Ms.  Rene  A.  Redwood  at  (202) 
219-7342  no  later  than  January  19, 
1995,  if  special  accommodations  are 
needed. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rene  A.  Redwood.  Executive  Diref;tor, 
Glass  Ceihng  Commission.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW..  room  C-2313, 
Washington.  DC  20210,  (202)  219-7342. 

Signed  at  Washington,  DC,  this  4th  day  of 
January.  1995. 

Robert  B.  Reich, - 

Secretary  of  Labor. 

IFR  Do*;.  95-469  Filed  1-&-95:  8:45  ani| 
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NUCLEAR  REGULATORY 
COMMISSION 

Nominations  of  New  Memtiers  of  the 
Advisory  Committee  on  the  Medical 
Uses  of  Isotopes 

AGENCY:  US.  Nuclear  Regulatory 

Commission. 

ACTION:  Call  for  nominations. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Com.mission  is  inviting  nominations  of 
individuals  who  are  qualified  as 
medical  physicists  in  radiation  therapy, 
for  its  Advisory  Committee  on  the 
Medical  Uses  of  Isotopes  (ACMUI). 
DATES:  Nominations  are  due  on  or 
before  March  10.  1995. 
ADDRESSES:  Submit  nominations  to:  The 
Offic  e  of  Personnel.  Attn:  Jude 
Hinmielberg,  Mail  Stop  T2D32,  U.S 
Nut  'ear  Regulatory  Commission. 
Washington.  DC  20555. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  VV.  Can:p»!r.  Office  of  NucWr 
Matoridl  Safetv  and  .Saftguards.  U.S. 
Nucle.ir  Keguldtory  Commission, 
Washington,  DC.  20555.  t»'!ephone:  3U1- 
415-7269. 

SUPPLEMENTARY  INFORMATION:  The 
ACMUJ  advises  NRC  on  policy  hr.d 
technical  issues  thai  aris(>  in  regiildting 
the  medical  use  of  bypioduct  mati-rial 
for  diagnosis  and  therapy. 
ResponsibilitiRs  iiu  lude  providing 
guidance  and  comments  on  changes  in 
NRC  rules,  regulations,  and  guides 
concerning  medicuil  use;  evaluating 
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N liclear  Regulatory  Commission. 
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Co\  nmittre  \fanagement  Officer. 
Secretary  of  the  Commission. 
95-  402  Filed  l^*-95:  8:45  am) 


[Docket  No.  50-133] 

Pacific  Gas  and  Electric  Company; 
Humboldt  Bay  Nuclear  Power  Station; 
Notice  of  Temporary  Closing  of  Local 
Public  Document  Room 

Notice  is  hereby  given  that  the 
Humboldt  County  Library,  Eureka, 
California,  which  serves  as  the  local 
public  document  room  (LPDR)  for  the 
Pacific  Gas  and  Electric  Company's 
Humboldt  Bay  Nuclear  Power  Station, 
will  be  temporarily  closed  for 
approximately  six  weeks  due  to 
structural  damage  to  the  library  building 
from  the  December  26,  1994, 
earthquake. 

Persons  interested  in  using  the  LPDR 
collection  during  this  period  are  asked 
to  contact  the  NRC  LPDR  staff  for 
assistance,  at  (800)  638-8081,  toll-free. 
Every  effort  will  be  made  to  meet  the 
informational  needs  of  patrons. 

Patrons  outside  the  ser\'ice  area  of  the 
LPDR  may  address  their  requests  for 
records  to  the  NRC's  Public  Document 
Room,  2120  L  Street.  N\V.  (Lower- 
Level).  Washington,  DC  20555, 
telephone  number  (202)  634-3273. 
Questions  concerning  the  NRC's 
LPDR  program  or  the  availability  of 
documents  pertaining  to  the  Humboldt 
Bay  Nuclear  Power  Station  should  be 
addressed  to  Ms.  Jona  Souder,  LPDR 
Program  Manager.  Freedom  of 
Information  Act/Local  Public  Document 
Room  Branch,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
telephone  number  (800)  638-8081. 

Dated  at  Rockville,  Maryland,  this  3d  day 
of  January'  1995. 

For  the  Nuclear  Regulatory  Commission. 
Carlton  C.  Kammerer, 
Director.  Division  of  Freedom  of  Information 
and  Publications  Services.  Office  of 
Administration. 
|FR  Doc.  95-403  Filed  l-€-95:  8:45  ami 

BILLING  CODE  7590-01-M 


rS90-01-M 


concerning  alleged  misrepresentations 
about  an  alleged  illegal  transfer  of 
operating  authority  for  the  Vogtle  Plant 

For  the  Atomic  Safety  and  Licensing 
Board. 

Peter  B.  Bloch. 
Chair 
!FR  Doc.  95— »01  Filed  1-5-95;  8:45  ami 

BILUNG  CODE  7590-01-M 


[Docket  Nos.  50-424-OLA-3;  50-425-OLA- 
3;  Re:  License  Amendment  (Transfer  to 
Southern  Nuclear)  ASLBP  No.  96-671-01- 
OLA-3] 

Georgia  Power  Company,  et  al.  (Vogtle 
Electric  Generating  Plant,  Units  1  and 
2);  Evidentiary  Hearing, 

January  3, 199b. 

Pursuant  to  10  CFR  2.752.  a  public 
evidentiary  hearing  will  begin  at  1  pm. 
January  9.  1995.  and  continue  to  the 
14th  in  Courtrooms  810  and  812  in  the 
Russell  Building.  75  Spring  Street.  NW., 
Atlanta.  Georgia. 

This  hearing  began  on  January  4, 
1994.  in  Rockville.  Maryland.  Its 
purpose  is  to  receive  evidence 


[Docket  Nos.  50-327  and  50-328] 

Tennessee  Valley  Authority  Sequoyah 
Nuclear  Plant,  Units  1  and  2; 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operatinq 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79,  issued  to  the  Tennessee 
Valley  Authority  (TVA  or  the  licensee), 
for  operation  of  the  Sequoyah  Nuclear 
Plant.  Units  1  and  2  located  in  Soddy- 
Daisy.  Tennessee. 

The  proposed  amendments  would 
add  a  permissive  statement  to 
Surveillance  Requirement  ,4.9. 7.1  that 
will  allow  the  auxiliary  building  bridge 
crane  interlocks  and  physical  stops  to  be 
defeated  during  implementation  of  the 
spent  fuel  pool  (SEP)  storage  capacity 
increase  modification  (rerack).  This 
modification  was  approved  by 
Amendment  Nos.  167  and  157  for  Unit 
1  and  Unit  2  respectively,  dated  April 
28.  1993. 

The  original  request  and  subsequent 
amendments  described  the 
implementation  of  the  SFP  storage 
capacity  increase  modification  in  detail, 
but  did  not  explicitly  address  the  need 
to  actually  bypass  the  crane  interlocks 
and  remove  the  physical  stops.  This 
need  was  implied  since  the  crane  would 
have  to  be  positioned  above  the  SFP  to 
remove  and  replace  the  racks.  However, 
when  the  reracking  began,  a  concern 
was  raised  that  the  inability  to  perform 
the  crane  interlock  and  physical  stops 
surveillance  test  was  not  explicitly 
allowed  by  the  amendments  or  the 
technical  specifications.  As  a  result,  the 
reracking  has  been  stopped  at 
considerable  expense  to  the  utility  and 
will  result  in  schedule  slippage.  Also, 
the  components  are  in  an  interrum 
configuration  with  equipment  and  tools 
temporarily  in  a  standby  status.  Since  it 
is  desirable  to  complete  the 
modification  without  delay  in  order  to 
ensure  adequate  off-load  capability,  the 
amendments  are  being  processed  on  an 
exigent  basis. 


Before  issuance  of  the  proposed 

license  aniendmenls,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  th  »  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(t5)  for 
HJiiendments  to  Le  granted  under 
exigent  circuniLlanccs,  the  NRC  staff 
nnist  determine  that  the  amendmont 
request  involves  no  significant  h.-jzards 
consideration.  I'.nder  the  Commission's 
regulations  in  10  CFR  50  92,  thi.s  moans 
that  operation  of  the  f;u  ility  in 
accordance  with  the  prapost.-d 
amendnjents  would  nut  (1)  involve  a 
signifirrtnf  int  rease  in  the  probability  r.r 
(finscquences  of  an  accident  })revjnusly 
evaluated;  or  (2)  create  the  po.ss'itili'y  of 
;i  new  or  different  kind  of  accifioni  from 
any  accident  pioviously  evahKitwi,  or 
['^)  involve  a  significant  ri  due!  ion  in  a 
margin  of  safety.  As  requind  by  10  CFR 
50.91(a),  the  licensee  has  p.'-ovldird  its 
analysis  uf  the  issue  of  no  sij^nirli.ant 
hazards  consideration,  whirh  is 
presented  below: 

TVA  has  evaluated  Ihe  proposed  !i<(.hnii.al 
spm  ific  ation  (TS)  rharge  and  has  dcrcrininnd 
Ihat  it  d(x;s  not  represent  a  significant 
haz.irds  ronsideration  based  on  rr;t<;ria 
tjslablishod  in  10  CFR  50.9L'(f ).  Opijration  of 
.Si'quoyah  Nu«:lear  Plant  (SQ.N)  in  a<  i  orHan<  e 
witli  the  proposed  amendment  will  not: 
1.  Involve  a  significant  inij.-ease  in  tl)e 
probabilily  or  consequein  »>•;  of  .-;n  an  idcni 
pievioLisiy  evaluated. 

The  SQN  T.Ss  prohibit  loads  in  exi;os.s  of 
2100  pounds  from  travel  over  fuel  a.ssonhlies 
in  the  spent-fuel  pool  and  re.-iiiire  the 
.^ssl•K  iated  crane  interlocks  and  physii  a! 
slups  to  be  periodically  doTnonstrbled 
nper.ible.  During  the  insfallaiion  pro<  t  ss.  <iie 
1  rane  interlo<:ks  and  physical  sfo|>s  nv.isi  be 
defeated  to  allow  the  reinovr)  and 
installation  of  racks  and  asso<-i;)ted  li.wls  to 
be  moved  over  the  spent-fuel  pool. 
Additionally,  administrative  tnnljoLs  ,irr;  in 
;)!ace  to  return  the  crane  inferltH.ks  and 
physical  stops  to  an  operable  lintus  .i.'^it'r  ea<  h 
phase  of  (Jane  use.  It  should  be  noted 
i:iovement  over  fuel  in  the  .sptnt-hiei  pool  is 
p.-ohibited.  Therefore,  Ihe  defeat  of  the 
inlerlix  k<;  and  physicrfl  stops  d.jes  not 
invt;i\p  r>  signific.int  iRrrea--.c  in  the 
probah:.'.''  or  r.onsequeiiurs  of  an  ai  cider.i 
previ,)U5.1,'  evaluated. 

2.  Create  the  po.ssibiiity  ol  u  new  or 
different  kind  of  ajci-dent  Jropi  any 
previously  analyzed. 

A  fuel  movement  and  r.ir  k  chanjj.'-out 
siifiuenc  e  h,ns  been  linveloii^d  th.ii  il!ust.~u'.cs 
thai  it  vi  ill  not  be  nee  essary  to  corry  exi.sting 
or  new  racks  over  fuel  in  the  c  ask  loading 
ina  or  iiny  recion  of  the  pool  conteinijig  fuel. 
A  latenil-free  zont  ( iesrance  from  sIohmJ  fuel 
shall  b»»  maintaiijc:?. 

Airordingly.  it  can  be  ronclud«id  Ibu!  the 
bypassirigof  the  interlocks  and  reino\o!  of 
the  phvsiud  stops  does  not  creaU'  thi» 
possibility  of  a  new  or  ditfercnt  kind  of 
,)( I  ident  ifom  anv  prevtonfly  analyzed. 


3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

1  he  SQN  rerack  project  will  ensure 
maximum  emphasis  to  mitigate  the  potential 
load-drop  accident  by  implementing 
measures  to  eliminate  shortcomings  in  all 
aspects  of  the  operation. -Elimination  of 
shorf comings  will  be  au.omplished  bv 
comprehensive  training  of  the  inst.-iHation 
crew,  redundancies  built  in  lifting  devices, 
procedures  to  address  each  phase  of  the 
project,  and  prohibitions  of  lifts  over  fuel 
assemblies  in  the  spent-frc'l  pool  Therefore, 
defeating  the  crane  inierliKk  and  physical 
slops  to  perform  Ihe  requiied  lifts  does  not 
involve  a  signifrc  ant  reduction  in  a  mar^ai"  of 
safety. 

The  NRC  staff  has  reviewed  the 
lircnspti's  analysis  and.  based  rm  this 
review,  if  appears  thai  the  three 
standnrds  of  10  CFR  50.92(( )  are 
siitisHed.  Ther.^fure.  tlte  NRC  staff 
propos!id  to  dctrrniine  th.it  the 
amc-ndment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
detcmiPHtion.  Any  commt?nts  received 
within  15  davs  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  anv  final 
determination. 

Normally,  the  Comin:s:iion  will  not 
issue  the  amendments  until  the 
expiration  of  the  15  day  notice  period. 
However,  should  cir(;umstanr-.es  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendmpnts  involve  no  significant 
hazards  consideratipu.  The  final 
determination  will  consider  ail  public 
and  Stc'c  comments  received  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  C>ommission  expects 
that  the  nc-ed  to  take  this  action  will 
occur  very  infiequenlly. 

Written  comments  may  b^  .submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch.  Division  of  FVeedom 
of  Information  and  Publications 
.Services,  Office  of  Administration.  U.S 
Nuclear  Regulatory  Commission. 
VVashin'.;ton.  DC  20555.  and  should  rite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comnjt'nts  mav  also  be  delivered  to 
Room  6D22.  Two  White  Flint  North. 
11545  Rockville  Pike,  Rockville 
Ma.-^lar.d.  from  7:30  ?.ni.  lo  4:15  p  in. 
Federal  wurktlays.  Copies  of  written 
comments  ret.eived  may  be  examined  at 
the  NRC  Public  Document  Rrxmi.  the 


Gelman  Building,  2120  L  Street,  NW., 
Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  Januar>'  24,  1995,  tiie  licensee  rpay 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  inlcrrjst  may  f>e 
affected  by  tliis  proceeding  and  who 
wishes  lo  pa.ticipaie  as  a  party  in  the 
proceeding  must  file  a  written  rc-qoesl 
for  a  hoaruig  and  a  pctitioii  for  leave  to 
intervene.  Requests  for  a  hearin;;  and  a 
petition  for  leave  to  in-ervene  r.hail  be 
filed  in  sccord.nnce  wit'j  the 
Comuiission's  "Rules  of  Pracliie  for 
Do;T!e:itic  Licensing  P;-or."edinj;v"  in  1(J 
CFR  Part  2.  Interested  pfirsons  should 
consult  a  curre:it  copy  ()f  10  CFR  2  714 
whirh  is  available  at  th-  Comniif>.;on's 
Pub!;«  DocLiinent  Ro.^in  theGo!v.<!n 
Building,  2120  L  .Street.  NW.. 
Washjjigtun.  DC  and  at  ihe  local  pt.hlif 
document  room  located  at  the 
Chal.anocga-Hamilton  County  Lihi.-.rv. 
1101  Broad  Street,  Chattar5oot;a. 
Tennessee  37402.  If  a  request  for  a 
hearing  or  petition  for  leave  to  in!er\eni? 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  ar.tV 
Licensing  Board,  designated  by  tb^ 
Commission  or  by  the  Chairman  of  the 
Atomic  Saf(!ty  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  .Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFT?  2.714,  a 
petition  for  leave  to  intervene  shall  sot 
forth  with  particularity  the  Interest  of 
the  petitioner  in  the  proceeding,  and 
how  tJiat  interest  may  be  affected  by  the 
results  of  ihe  prcx:eeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  partirular  refercmce  to  the 
following  factors:  (1)  The  nsture  of  die    . 
petitioner's  right  under  the  Act  to  be 
matle  a  party  to  the  proceeding:  (2)  ihe 
nature  and  extent  of  the  pe.Mtioner's 
property,  financial,  or  ether  interest  in 
the  proceeding;  and  (3)  the  possiLle 
effect  uf  any  order  which  may  entered 
in  the  proceeding  on  the  petitioner's 
interest.  The  petition  should  also 
identify  Ihe  specific  3Si;ect(s)  of  th'» 
subj.TTt  matli^r  of  the  pr.Ko^ding  as  to 
which  petitioner  wishes  to  in!tr\(?r!e. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  benn 
admitted  as  a  party  may  amend  tho 
petition  vNithout  requesting  leave  of  ihe 
Bo."rd  up  to  15  days  pri  jr  lo  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
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proceeding,  subject  to  any 

the  order  granting  leave  to 

have  the  opportunity  to 

in  the  conduct  of  the 

ing  the  opportunity  to 

d^nce  and  cross-examine 


filly 
liidi 


ameridment  is  issued  before  the 
of  the  30-day  hearing  period. 
s|on  will  make  a  final 
on  the  issue  of  no 
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the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  N\V.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Mr. 
Frederick  J.  Hebdon;  petitioner's  name 
and  telephone  number,  date  petition 
was  mailed,  plant  name,  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  and  to  General 
Council.  Tennessee  Valley  Authority, 
ET  llH,  400  West  Summit  Hill  Drive, 
Knoxville.  Tennessee  37902.  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  3,  1995, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room,  located  at 
the  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Dated  at  Rockville,  Mar>'land,  this  4th  day 
of  January  1995. 

For  the  Nuclear  Regulatory  Commission. 
David  E.  LaBarge, 

Sr.  Project  Manager.  Project  Directorate  II- 
4.  Division  of  Reactor  Projects — ////,  Office 
of  Nuclear  Reactor  Regulation. 
IFR  Doc.  95-535  Filed  1-6-95:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35187;  File  No.  SR-BSE- 
94-12] 

Self-Regulatory  Organizations;  Boston 
Stock  Exchange,  Inc.;  Order  Approving 
Proposed  Rule  Change  and 
Amendment  No.  1  to  Proposed  Rule 
Change  Relating  to  its  Specialist 
Performance  Evaluation  Program 

December  30.  1994. 
I.  Introduction 

On  October  3,  1994,  the  Boston  Stock 
Exchange.  Inc.  ("BSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
extend  its  Specialist  Performance 
Evaluation  Program  ( "SPEP"  or 
"Evaluation  Program"),  which  currently 
incorporates  objective  measures  of 
specialist  performance,  for  an  additional 
twelve-month  period.^  On  October  b. 
1994,  the  Exchange  submitted 
Amendment  No.  1  to  the  proposed  rule 
change  in  order  to  correct  certain 
typographical  errors. 

The  proposed  rule  change,  together 
with  Amendment  No.  1,  was  published 
for  comment  in  Securities  Exchange  Act 
Release  No.  34819  (October  11,  1994), 
59  FR  52327  (October  17,  1994).  No 
comments  were  received  on  the 
proposal.  This  order  approves  proposed 
rule  change,  including  Amendment  No. 
1. 

IL  Description  of  the  Proposal 

The  E.xchange  proposes  to  extend  its 
Specialist  Performance  Evaluation 
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M5U.S.C.73s(b)(l)(1988). 

2  17  CFR  240.19b-4  (1991). 

^The  Commission  initially  approved  the  BSE's 
SPEP  pilot  program  in  Securities  Exchange  Act 
Release  No.  22993  (March  10.  1986),  51  FR  8298 
(March  14. 1986)  (File  No.  SR-BSE-84-04).  The 
Commission  subsequently  extended  the  pilot 
program  in  Securities  Exchange  Act  Release  Nos. 
26162  (October  6,  1988).  53  FR  40301  (f>Uih-r  14. 
1988)  (File  No.  SR-BSE-87-06):  27656  (lan.iary  30. 
1990).  55  FR  4296  (February  7.  1990)  (File  No.  SR- 
BSE-90-01);  28919  (February  26.  1991).  56  FR  9990 
(March  8. 1991)  (File  No.  SR-BSE-91-01);  and 
30401  (February  24.  1992).  57  FR  7413  (March  2. 

1992)  (File  No.'SR-BSE-92-Ol).  The  BSE  was 
permitted  to  incorporate  objective  measures  of 
specialist  performance  into  its  pilot  program  in 
Securities  Exchange  Act  Release  No.  31890 
(February  19.  1993).  58  FR  11647  (February  26. 

1993)  (File  No.  SR-BSE-92-04)  ('February  1993 
Approval  Order"),  at  which  point  the  initial  pilot 
program  ceased  to  exist  as  a  separate  program. 
Commission  approval  of  the  BSE's  current  SPEP 
pilot  program  expires  on  December  31.  1994.  St^c 
Securities  Exchange  Act  Release  No.  33341 
(December  15.  1993).  58  FR  67875  (December  22. 
1993)  (File  No.  SR-BSE-93-16)  ("December  1993 
Approval  Order"). 


Program  to  incorporate  objective 
measures  of  specialist  performance.^ 
The  current  pilot  program  uses  the 
BEACON  system  ^  to  assess  how  well  a 
specialist  handles  market  and 
marketable  limit  orders  routed  to  him 
for  execution.  For  each  specialist,  a 
record  of  all  action  taken  on  relevant 
BEACON  orders  is  accumulated  in  a 
special  file,  from  which  the  four 
calculations  described  below  are  run. 

First,  Turnaround  Time  measures  the 
average  number  of  seconds  from  the 
receipt  of  a  guaranteed  market  or 
marketable  fimit  order  (i.e.,  for  1299 
shares  or  less)  in  BEACON  until  it  is 
executed  (in  whole  or  in  part),  stopped 
or  cancelled.®  Time  continues  to 
accumulate  if  the  specialist  just  moves 
an  order  from  the  auto-ex  screen  to  the 
manual  one,  until  that  order  is  executed 
(in  whole  or  in  part),  stopped  or 
cancelleri. 

Second,  Holding  Orders  Without 
Action  measures  the  number  of  market 
and  marketable  limit  orders  which  are 
neither  executed,  stopped  nor  cancelled 
within  twenty-five  seconds.  This 
measure  differs  from  Turnaround  Time 
in  that  orders  of  all  sizes  (including 
those  already  counted  toward 
Turnaround  Time)  are  analyzed.^ 

Third,  Trading  Between  the  Quote 
measures  the  number  of  market  and 
marketable  limit  orders  that  are 
executed  between  the  best  consolidated 
^id  and  offer  where  the  spread  is  greater 
than  l/8th. 

Fourth,  Executions  in  Size  Greater 
than  Best  Bid  and  Offer  ("BBO") 
measures  the  number  of  market  and 
marketable  limit  orders  which  exceed, 
and  are  executed  in  a  size  larger  than, 
BBO  size. 

For  each  of  the  above  measures, 
including  the  revised  questionnaire,  the 
specialist  receives  a  raw  score.  A  ten 
point  grading  scale  is  then  applied  to 
ranges  of  raw  scores.  In  computing  the 
overall  program  score,  the  measures  are 
assigned  the  following  weights: 
Turnaround  Time,  15%;  Holding  Orders 
Without  Action,  15%;  Trading  Between 


■*  Sep  February  1993  Approval  Order,  supra,  note 
3.  In  addition  to  the  substantive  changes  discussed 
below,  SPEP  was  moved  to  Ch.  XV,  1 2156  of  the 
BSE  Rules. 

'BEACON  is  the  BSE's  automated  order-routing 
and  execution  system.  Of  all  incoming  BEACON 
orders.  SPEP  collects  data  for  regular  buy  and  sell 
market  and  marketable  limit  orders  only.  Thus 
BEACON  orders  with  qualifiers  {e.g..  buy  minus  or 
sell  plus,  market-on-close,  stop,  stop  limit,  all  or 
none,  etc.)  and  crosses  are  excluded  from  analysis. 

"Data  collection  starts  when  the  stock  opens  on 
the  primary  market.  Blocks  of  time  are  excluded  in 
the  event  of  trading  halts,  BEACO.N  system  failure, 
etc. 

'The  same  exclusions  apply  for  Holding  Orders 
Without  Action  as  for  Turnaround  Time.  See  supro. 
note  6. 


the  Quote.  25%;  Executions  in  Size 
Greater  than  BBO,  25%;  Questionnaire, 
20%. 

At  the  same  time  as  it  incorporated 
the  objective  measures  described  above, 
the  Exchange  also  revised  the 
conditions  for  performance  review.  For 
each  measure,  the  Evaluation  Program 
states  at  what  score  specialist 
performance  is  deemed  to  be  adequate." 
A  specialist  who  is  deficient  in  the  same 
one  objective  measure,  for  two  out  of 
three  consecutive  review  periods,  is 
required  to  appear  before  the 
Performance  Im.provement  Action 
Committee. 3  The  purpose  of  this 
meeting  is  to  discuss,  informally, 
possible  methods  of  improving  the 
specialist's  performance. 

If  the  specialist  does  not  improve  in 
the  next  review  period,  he  is  referred  to 
the  Market  Performance  Committee.  The 
Market  Performance  Committee  is 
directed  to  take  such  actions  as  it  deems 
necessary  and  appropriate  to  address 
the  deficient  score.  These  actions 
include  suspending  a  specialist's 
trading  account,  suspending  his 
alternate  specialist  account  privilege,'" 
or  reallocating  his  specialty  stocks. ^' 

Finally,  the  BSE  also  incorporated 
modified  relative  rankings  info  its 
Evaluation  Program.  Exchange  staff 
reviews  the  performance  of  any 
specialists  whose  scores  place  them  in 
the  bottom  ten  percent  of  all  BSE 
units.''  In  addition,  a  specialist  who  is 


"A  specialist  is  deficient  in  any  indiv  idii,il 
objective  measure  or  the  overall  program  11  he 
scores  below  certain  .minimum  performance  Icvcis. 
as  set  for.h  below.  Thus  for  his  performance  to  be 
deemed  adequate,  a  specialist  must  rernlvf!  the 
following  scores: 

Overall  Evaluation — al  or  above  \vf  ;(,hleil  score  of 
580 

Turnaiound  Time — below  21.0  seconds  (8  points) 
Holding  Orders  Without  Action— below  21%  (7 
points) 

Trading  Between  the  Quote — at  or  ibove  26%  (5 
points) 

Executions  Greater  than  BBO — al  or  above  76'  b 
16  points) 

Questionnaire — at  or  above  weighted  score  of  50 
(4  points) 

'In  the  event  a  specialist  receives  a  deficient 
score  on  the  questionnaire  alone,  the  Exc  hange  staff 
reviews  the  deficient  questionnaire  to  detemiine  if 
there  is  sufficient  reason  to  warrant  informing  the 
Performance  Improvement  Action  Committee  of 
potential  performance  problems. 

'"Alternate  specialists  provide  added  liquidity  tc 
the  market,  by  promising  to  trade  up  to  a  certain 
amount  of  shares,  on  the  request  of  the  primary 
specialist.  A  sp>ecialist  must  apply  for  the  priv  ilege 
of  hieing  an  alternate. 

"The  possible  performance  improvement  actions 
are  described  in  the  BSE  Rules  under  SPEP's 
Supplemental  Material.  This  Supplemental  Material 
is  intended  to  provide  specialists  with  adequate 
notice  of  the  consequences  of  poor  performance.  It 
does  not  articulate  any  new  substantive  standards. 

■^In  the  event  a  specialist  ranked  in  the  lioltom 
ten  percent  does  not  fall  below  the  threshold  for  the 
overall  program  score,  the  Exchange  staff  reviews 


deficient  on  the  overall  program  score, 
for  two  out  of  three  consecutive  review 
periods,  is  required  to  appear  before  the 
Market  Performance  Committee,  with 
the  same  possible  consequences  as 
above.'  * 

The  BSE  has  requested  a  twelve- 
month extension  of  the  current  pilot 
program  to  enable  the  Exchange  to 
evaluate  further  the  appropriateness  of 
the  measures  and  their  respective 
weights,  as  well  as  the  effectiveness  of 
the  overall  evaluation  program.  The  BSE 
believes  that  the  proposed  rule  change 
will  promote  just  and  equitable 
principles  of  trade  and  aid  in  the 
perfection  of  a  free  and  open  market  and 
a  national  market  system.  The  Exchange 
states  that  the  SPEP  results  weigh 
heavily  in  stock  allocation  decisions 
and,  as  a  result,  specialists  are 
encouraged  to  improve  their  markt  1 
quality  and  administrative  duties. 

III.  Discussion 

The  Commission  believes  that 
specialists  play  a  crucial  role  in 
providing  stability,  liquidity  and 
continuity  to  the  trading  of  stocks. 
Among  the  obligations  imposed  upon 
specialists  by  the  Exchange,  and  by  the 
Act  and  the  rules  thereunder,  is  the 
maintenance  of  fair  and  orderly  raarkf'ts 
in  their  designated  securities.'''  To 
ensure  that  specialists  fulfill  these  ' 
obligations,  it  is  important  that  the 
Ext  hange  conduct  effective  oversight  oi 
their  performance.  The  BSE's  Specialist 
Performance  Evaluation  Program  is 
critical  to  this  oversight. 

In  its  order  approving  the 
incorporation  of  objective  measures  of 
performance.' 5  the  Commission  asked 
the  Exchange  to  monitor  the 
effectiveness  of  the  amended  Evaluation 
Program.  Specifically,  the  Commission 
requested  information  about  the  number 
of  specialists  who  fell  below  acceptable 
levels  of  performance  for  each  objective 
measure,  the  questionnaire  and  the 
overall  program;  and  about  the  specific 
measures  in  which  each  such  specialist 
was  deficient.  The  Commission  also 
requested  inform.ation  about  the  number 
of  specialists  who.  as  a  result  of  each 


the  performance  of  the  specialist  to  determine  il 
there  is  sufficient  reason  to  warrant  informing  the 
Performance  Improvement  Action  Committee  of 
potential  performance  problems. 

'^See  supra,  text  accoirpanying  notes  10-1 1. 

'"Rulellb-l.  17CFR240.11I>-1  (1991):  Ch.  XV. 
12155.01  of  the  BSE  Rules. 

"For  a  description  of  the  Commission's  rationale 
for  approving  the  incorporation  of  objective 
measures  of  performance  into  the  BSE's  SPEP  on  a 
pilot  iMsis.  sef^  February  1993  Approval  Order. 
supra,  note  3.  The  discussion  in  the  aforemenliont'-d 
order  is  incorporated  by  reference  into  this  order. 
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In  conclusion,  the  Commission 
believes  that  the  BSE  has  taj^en  a  good 
first  step  toward  developing  a  more 
effective  Specialist  Performance 
Evaluation  Program.  Accordingly,  the 
Commission  believes  that  it  is 
appropriate  to  extend  the  current  pilot 
program  for  an  additional  twelve-month 
period,  expiring  December  31, 1995. 
This  twelve-month  period  will  allow  the 
E.xchange  to  respond  to  the 
Commission's  concerns  about  the 
Evaluation  Program,  as  set  forth  below. 
First,  the  Commission  suggests  that  the 
BSE  consider  incorporating  additional 
objective  criteria,  so  that  the  Exchange 
can  conduct  and  even  more  thorough 
analysis  of  specialist  performance.''  At 
the  same  time,  the  BSE  should  assess 
whether  each  measure,  as  well  as  the 
questionnaire,  is  assigned  an 
appropriate  weight.""  Moreover,  the 
Commission  strongly  encourages  the 
E.xchange  to  conduct  an  ongoing 
e.xamination  of  its  minimum  adequate 
performance  thresholds,  in  order  to 
ensure  that  they  continue  to  be  set  at 
appropriate  levels.  The  Commission 
also  continues  to  believe  that  relative 
performance  rankings  that  subject  the 
bottom  ten  percent  of  all  specialists 
units  to  review  by  an  Exchange 
committee  are  an  important  part  of  an 
effective  Evaluation  Program.  Finally, 
the  BSE  should  closely  monitor  the 
conditions  for  review  and  should  take 
steps  to  ensure  that  all  specialists  whose 
performance  is  deficient  and/or  diverges 
widely  from  the  best  units  will  be 
subject  to  meaningful  review.  In  the 
Commission's  opinion,  a  meaningful 
review  process  would  ensure  that 
adequate  corrective  actions  are  taken 
with  respect  to  each  deficient  specialist. 
The  Commission  would  have  difficulty 
granting  permanent  approval  to  an 
Evaluation  Program  that  did  not  include 
a  satisfactory  response  to  the  concerns 
described  above. 

The  Commission  therefore  requests 
that  the  BSE  submit  a  report  to  the 
Commission,  by  June  1,  1995,  describing 
its  experience  with  the  pilot.  At  a 
minimum,  this  report  should  contain 
data,  for  the  last  review  period  of  1994 


^:r«•  siipn  .  notes  8-1 J  ar.i!  dCLonifiuhyiny;  tr\!. 


' "  Kor  example,  ihe  BSE  could  develop  additional 
nifd-sures  of  market  depth,  such  as  how  often  the 
specialists  quote  exceeds  500  shares  or  how  often 
!he  BSE  quote,  in  size,  is  larger  than  the  BBO 
iexcludingquules  for  100  shares).  Another  possible 
oiijeciive  criteria  could  measure  quote  performance 
(i  f  .  how-  often  the  BSE  specialists  quote,  in  price. 
is  alone  at  or  lied  with  the  BBO). 

'"In  this  regard,  because  of  the  substantial 
overlap  betwee.n  Turnaround  Time  and  Holding 
Orders  Without  Action,  the  Commission 
rer.omniends  thatihe  BSE  consider  either  having 
onlv  one  measure  in  this  category  [i  e..  timeline.ss 
ot  execution)  or  reducing  the  weights  of  the  existing 
measures,  which  together  account  for  the  current 
Kvalualion  Program. 


and  the  first  review  period  of  1995.  on 
(1)  the  number  of  specialists  who  fell 
l3elow  acceptable  levels  of  performance 
for  each  objective  measure.'**  the 
questionnaire  and  the  overall  program, 
and  the  specific  measures  in  which  each 
such  specialist  was  deficient;  (2)  the 
number  of  specialists  who,  as  a  result  of 
the  objective  measures,  appeared  before 
the  Performance  Improvement  Action 
Committee  for  informal  counseling;  (3) 
the  number  of  such  specialists  then 
referred  to  the  Market  Performance 
Committee  and  the  type  of  action  taken; 

(4)  the  number  of  specialists  who,  as  a 
result  of  the  overall  program,  appeared 
before  the  Market  Performance 
Committee  and  the  type  of  action  taken; 

(5)  the  number  of  specialists  vv'ho,  as  a 
result  of  the  questionnaire  or  falling  in 
the  bottom  ten  percent,  were  referred  by 
the  Exchange  staff  to  the  Performance 
Improvement  Action  Committee  and  the 
type  of  action  taken  (this  should  include 
the  number  of  specialists  then  referred 
to  the  Market  Performance  Committee 
and  the  type  of  action  taken  by  that 
Committee);  and  (6)  a  list  of  stocks 
reallocated  due  to  substandard 
performance  and  the  particular  unit 
involved.  Any  requests  to  modify  this 
pilot,  to  extend  its  effectiveness  or  to 
seek  permanent  approval  for  the 
Evaluation  Program  should  be 
submitted  to  the  Commission  by  July  31 , 
1995,  as  a  proposed  rule  change 
pursuant  to  Section  19(b)  of  the  Act.        , 

IV.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  Sections  6  and  1 1  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  In  particular,  the 
Commission  believes  the  proposal  is 
consistent  with  the  Section  6(b)(5)-o 
requirement  that  the  rules  of  the 
Exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

Further,  the  Commission  finds  that 
the  proposal  is  consistent  with  Section 
11(b)  of  the  Act.-'  and  Rule  lll>-l 
thereunder,--  which  allow  securities 
exchanges  to  promulgate  rules  relating 
to  specialists  in  order  to  maintain  fair 
and  orderly  markets  and  to  remove 


'■'Vor  each  objective  measure,  the  Commission 
also  requests  that  the  BSE  provide  the  mean  and 
median  .scores. 

-'M.Tl'.S.C78f(!jj(51(l'J88). 

-'15l'.S.C:.  78l:(b)(iq88). 

--17C.IR240.nl)-l  (Ht'll! 


impediments  to  and  perfect  the 
mechanism  of  a  national  market  system. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (SR-BSE-94-12) 
is  approved  on  a  pilot  basis  until 
December  31,  1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  95-387  Filed  l-G-95:  8:45  am] 
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[Release  No.  34-35178;  File  No.  SR-CBOE 
94-34] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  to  Proposed  Rule 
Change  by  the  Chicago  Board  Options 
Exchange,  Inc.  Relating  to  the 
Establishment  of  Uniform  Listing  and 
Trading  Guidelines  for  Stock  Index  and 
Currency  Warrants 

December  29,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Art"),i  and  Rule  19b-^  thereunder,^ 
notice  is  hereby  given  that  on 
September  29,  1994,  the  Chicago  Board 
Options  Exchange,  Inc.  ( 'CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  111 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  adopt  rules 
governing  stock  index  and  currency 
warrants.*  On  December  21,  1994,  the 
CBOE  amended  certain  surveillance 
related  matters  addressed  in  the  filing. 
(See  footnote  6  infra.) 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  CBOE  and  at  the  Commission. 


-1 15  Li.S.C.  78s(b)i2)  (1988). 

■*  17  CFR  200..30-3(a)(12)  llTOl). 

'  15U.S.C.  78s|b)(l)(1988). 

•  17  r.KR  240.19b-4  (19Q1). 

'Currency  warrants,  as  u.sed  in  this  filing,  may 
lefer  lo  warrants  on  individual  currencie.s  (or  i  ross 
currencies)  or  to  warrants  on  a  specific  riir.'onrv 
index  group  ("current  y  index  w.irri.nl.v  ") 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

On  October  19,  1990,  the  Commission 
approved  SR-CBOE-90-08  authorizing 
the  Exchange  to  list  and  trade  stock, 
warrants  and  other  securities.-*  This 
filing  proposes  rules  governing 
customer  protection  and  margin 
requirements  for  stock  index  warrants, 
currency  index  warrants  and  currency 
warrants  and  position  limits  for  stock 
index  warrants.  This  filing  incorporates 
the  results  of  numerous 
communications  with  the  Commission 
staff  and  other  exchanges,  including 
comments  contained  in  a  letter  from 
Sharon  Lawson  to  Joanne  Moffic-Silver 
dated  January-  28,  1993  ("Lawson 
letter").  This  filing  also  makes  certain 
changes  in  the  fisting  criteria  for  stock 
index  and  currency  warrants  and  makes 
clear  that  certain  rules  applicable  to 
currency  warrants  would  applv  equally 
to  currency  index  warrants. 

Position  Limits.  The  Exchange  is 
proposing  position  limits  for  stO(  k 
index  warrants  that,  in  general,  are 
approximately  75%,  in  terms  of 
underlying  dollar  value,  of  the  current 
position  limits  for  index  options. 
Existing  Exchange.Rule  4.13,  Reports 
Related  to  Position  Limits,  and  Rule 
4.14,  Liquidation  of  Positions,  are  made 
applicable  to  transactions  in  stock  index 
warrants. 

Customer  Protection.  Modifications 
are  proposed  to  Exchange  Rule  30.50, 
Doing  Business  With  the  Public,  to 
incorporate  references  to  proposed  new 
Rule  30.52.  In  addition,  Interpretation 
.02  is  being  deleted  as  unnecessary  in 
that,  subject  to  certain  "grandfather" 
provisions  identified  below,  rules 
applicable  to  domestic  index  warrants 
will  apply  equally  to  warrants  on 
foreign  indexes. 


■•  .Securities  Exchange  Act  RelPi«.i»  No.  2MS'>ii  SS 
KR  4)2)3  (Of  I.  26.  1990). 


Proposed  new  Rule  30,52,  Special 
Requirements  for  Stock  Index  Warrants. 
Currency  Index  Warrants  and  Currency 
Warrants,  sets  out  various  customer 
protection  rules  applicable  to  stock 
index,  currency  index  and  currency 
warrants.  In  addition  to  the  rules 
actually  set  forth  therein.  Rule  30.52 
makes  the  following  existing  options 
customer  protection  rules  applicable  lo 
stock  index,  currency  and  currency 
index  warrants. 
Rule  9.2    Registration  of  Options 

Principals 
Rule  9.6    Registration  of  Branch  Offices 
Rule  9.7    Account  Approval 

Requirements 
Rule  9.8    Supervision  Requirements 
Rule  9.9    Suitability  Requirements 
Rule  9.10    Discretionary  Account 

Requirements 
Rule  9.21     Requirements  for  Customer 

Communications 
Rule  9.23     Record-keeping 

Requirements  for  Customer 
Complaints 
Margin.  The  Exchange's  proposed 
margin  requirements  for  customers 
having  positions  in  index  warrants, 
currency  index  warrants  and  currenrv 
warrants  are  included  in  proposed  new 
Rule  30.52.  In  general,  the  proposed 
margin  requirements  for  long  and  short 
positions  in  stock  index  warrants  and 
currency -index  warrants  are  the  same  as 
margin  requirements  for  positions  in 
stock  index  options  and  the  margin 
requirements  for  long  and  short 
positions  in  currency  warrants  are  the 
same  as  those  for  currency  options. 
CBOE  believes  that  such  requirements 
are  more  appropriate  than  applying 
stock  margin  treatment  to  such 
warrants. 

CBOE's  proposed  margin  rule  also 
follow  the  proposals  of  the  other 
exchanges  in  providing  spread  margin 
offsets  between  offsetting  warrants  and 
between  warrants  and  listed  options  on 
the  same  underlying  interest  and 
providing  special  margin  treatment  for 
"covered  writing  positions'  [i.e.. 
"short  "  stock  index  warrant  positions 
covered  by  positions  in  all  the  stcxks 
comprising  the  index). "*  Nevertheless. 
CBOE  believes  that  a  broker-dealer 
carrying  such  positions  must  bear  in 
mind  that  special  characteristics  of 
warrants — such  as  pricing  differences, 
the  necessity  of  borrowing  to  make 


■•Although  the  Exchange  haj  lonformti;  its 
pro|>osed  rule  lo  those  of  other  exchangt-*  b\ 
including  these  provisions  giving  rpecial  ni.>:g.i, 
irealmcMt  lo  covered  WTiling  positions.  Ihe 
Exchange  strongly  believes  thai  such  prov i^.on^ 
should  not  be  approved  (or  any  exchange  up|p^^  ihe 
rommission  loncurrently  approves  the  viirie 
margin  IrealnMuit  for  covered  writing  o)  sU*  k  (!.<:■  x 
•vail  nption.s  and  slock  index  put  options. 
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the  underlying  index  for  warrants  or 
standardized  options  that  have 
previously  been  listed  or  approved  for 
listing  by  the  Commission  on  a  national 
securities  exchange  or  national 
securities  association. 

Initial  and  maintenance  listing 
standards  for  stock  index  warrants  will 
require  that  no  more  than  20%  of  the 
securities  in  the  underlying  index,  by 
weight,  may  be  comprised  of  foreign 
securities  that  are  not  subject  to 
comprehensive  surveillance  sharing 
agreements  between  the  CBOE  and  the 
primary  exchange  on  which  the  foreign 
security  (including  a  foreign  security 
underiying  an  .\DR)  is  traded.^  Prior  to 
trading  stock  index  or  currency 
warrants,  the  Exchange  vdll  distribute  a 
circular  to  its  membership  providing 
guidance  regarding  member  firm 
compliance  responsibilities  (including 
suitability  recommendations)  when 
handling  transactions  in  index  or 
currency  warrants.' 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  in  general  and  furthers 
the  objectives  of  Section  6(b)(5)  in 
particular  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices  and  to  promote  just 
and  equitable  principles  of  trade,  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  and  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  imp^e  no  burden  on 
competition. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  E.xchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 


W  arrant  Issues.  It  is  the 

understanding  that,  upon 

he  foregoing  amendments, 

pursuant  to  Section  19(b) 

11  be  required  in  order  for 

to  list  specific  issues  of 

a  board-based  index  that  is 


within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submis.sions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange      , 
Commission.  450  Fifth  Street.  N.W.. 
Washington.  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-94- 
34  and  should  be  submitted  by  January 
30.  1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 
Deputy  Secretary. 
[PR  Doc.  95-427  Filed  1-6-95;  8:45  ami 
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'Telephone  conversalion  tjetween  lames  R. 
.McDaniel.  Schiff  Hardin  &  Waite,  and  Stephen  M. 
Youhn.  SEC.  on  Deceniber  21.  1994  (" Amendment 
No  1 ").  The  Exchange  proposes  that  the  •20%  test" 
be  applied  in  the  same  manner  as  that  contained  in 
Securities  E.xchange  Act  Release  No.  34157  dune  3. 
1994).  59  FR  30062  (June  10.  1994)  (Commission 
approval  order  allowing  the  expedited  trading 
approval  of  certain  narrow-twsed  index  options). 

'Telephone  conversation  between  lames  R. 
McDaniel.  Sctiiff  Hardin  &  Waite.  and  Stephen  M. 
Youhn.  SEC.  on  December  22.  1994. 


(Release  No.  34-35186;  File  Ho.  SR-DTC- 

94-16] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Companyi  Notice  of 
Filing  of  a  Proposed  Rule  Change 
Clarifying  the  Depository  Trust 
Company's  Policy  on  Depository-to- 
Depository  Services  and  Fees 

December  30.  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 


"I?  CFR  200.3O-3(a)(12)  (1993). 

<  15  t!.S.C.  7Bs(M(Il(I988i. 


November  29, 1994,  The  Depository 
Trust  Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-DTC-94-16)  as 
described  in  Items  I.  II,  and  MI  below, 
which  Items  have  been  prepared 
primarily  by  DTC,  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

DTC  proposes  to  clarify  its  policy 
regardinp,  depository-to-depository 
services  and  fees  by  filing  the  following 
statement: 

DTC  .shall  make  available  to  any  other 
set.urities  depository  that  is  registered  a&  a 
clearing  agency  under  Section  17 A  of  the 
Securities  Exchange  Act  of  1934  (a 
"depository")  any  service  that  DTC  makes 
available  to  its  Participants  generally, 
provided  that  such  depository  makes  its 
services  available  to  DTC  on  the  same  basis. 

DTC  shall  charge  such  depository  for  the 
services  rendered  by  DTC  and  shall  pay  such 
depository  for  services  rendered  to  DTC  only 
suc;h  fees  as  DTC  and  the  depository 
negotiate,  but  if  DTC  and  such  depository  do 
not  have  an  agreement  on  fees.  DTC  shall  (i) 
render  book-entr>'  deliver}  services  to  such 
depcsitory  without  charge  if  and  so  long  as 
such  depository  shall  render  book-entry 
delivery  services  to  DTC  on  the  same  basis 
and  (ii)  charge  its  published  fees  for  services 
relating  to  the  physical  handling  of 
certificates  rendered  by  DTC  to  such 
depository  and  pay  such  depository  its 
published  fees  for  custody-n^bted  ser\'ices 
rendered  by  such  depositor}-  to  UTV..^ 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commis.sion. 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
jiroposed  rule  change  and  discussiul  any 
coinnients  that  it  received  on  the 
proposed  rule  change.  The  text  of  these 
.statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  DTC 
has  prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 


-This  policy  st.sli'n-iiiiit  duvs  liol  iipplj  to  "tiiilkiMl 
s(  rvi<5»>i."  which  the  I  j)mmis.sit)n  tias  dc.srriljed  as 
iirr..r/^('mi  nts  where  one  deposilory  !'hr  "servic  ing 
lieposilory")  jierfonns  tor  another  dop-isitory  (the 
"i.~ing  dprMW!toni"(  the  core  tE^ks  nece.s.<»iry  to 
deliver  lh.>  wnii-cs  to  the  iisinj;  iioposito,-j's 
partiriiirfPt.s.  The  (;omriission  has  cited  as 
i.'xaniples  of  linked  serv  i<  rs  DTCrs  prore.s.'ing  of  ID 
I  onfimiiitio;is  and  affirmations  and  DTC's  fourth- 
pally  (iciivery  .service.  The  Coniniissiou  tias 
irxprf5,«ed  the  view  that  a  servicing  depository 
^hould  \n'  permitted  to  charge  a  using  dcpo.si:ory 
the  same  fee  it  charges  its  panii'i)>ams  for  Itw  same 
or  a  similar  service.  Sef  Securities  Exchange  Ail 
Kulnas-  No.  23083  (March  31.  1986)  at  l.S-2:j. 


most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  state  DTC's  policy 
respecting  depository-to-depository 
services  and  fees.  DTC  states  that  this 
policy  statement  reflects  the  practices 
that  have  been  followed  by  DTC  and  the 
other  depositories  since  the  beginning  of 
interdepository  processing  and  is 
consistent  with  the  Commission's 
expressed  views  concerning  the.se 
matters. 

From  the  very  beginning  of 
interdepository  processing,  in  the  mid- 
1970s  and  through  the  present,  DTC  and 
the  other  depositories  have  charged  and 
paid  each  other  for  services  rendered 
only  such  fees  that  have  been 
negotiated.  For  example,  in  1975. 
Pacific  Sectirities  Depository  Trust 
Company  ("PSDTC")  declared  that  it 
would  not  pay  or  levy  charges  on  the 
other  depositories.  In  September  1976, 
DTC  was  informed  of  the  unilateral 
determination  by  the  Midwest 
Securities  Trust  Company  ("MSTC") 
Board  that  as  a  matter  of  principle 
MSTC  would  discontinue  paying  DTC 
for  services  other  than  for  physical 
withdrawals  of  certificates.  In  1977. 
DTC.  PSDTC.  and  MSTC  formally 
agreed  to  provide  most  ser\'ices  to  each 
other  without  charge  ("no  charge 
agreement"). 

At  the  present  time,  DTC  has  an 
informal  agreement  with  the 
Philadelphia  Depository  Trust  Company 
covering  custody-related  ser\ices.  Each 
depository  charges  the  other  its 
published  fees  for  these  services.  In  June 
1992,  DTC  and  MSTC  entered  into  an 
agreement  that  provided  for  depositorv- 
to-depository  charges  for  certain 
.ser\ices.  This  agreement  was  terminated 
by  DTC  on  June  1 ,  1994,  efTective 
August  1,  1994,  in  accordance  with  Ihc 
procedure  set  forth  in  the  agreement  for 
termination  by  either  party  upon  sixty 
days  notice. '  DTC  has  advised  MSTC 
that  if  a  new  agreement  is  not  reached 
between  DTC  and  .M.STC.  after 
November  30.  1994.  DTC  will  continue 
to  provide  services  to  MSTC  but  in  the 
manner  and  on  the  terms  described  in 
the  policy  statement.''  which  is  the 
subject  of  the  proposed  rule  changt*. 


'  Stf  letter  from  RichHrd  B.  Nesson.  Exeruliie 
Vice  i'resident  and  Oneral  (!i)uns«'l.  DTC,  to  (errv 
W.  drpenlcr.  A&sistanI  Diiecior.  Division  of  Market 
Regulation.  CoRUuission  (Ntnember  11.  1994). 

<  Letter  from  William  F.  laeiiikc,  Didirman  of  tlie 
Hoard  and  Chief  Executive  Ofna>r.  DTt^.  In  Robert 


DTC  States  that  the  Commission  has 
been  aware  of  and  has  commented  in  its 
releases  on  the  practice  followed  by  FTC 
and  other  depositories  of  paying  each 
other  only  such  fees  as  are  negotiated 
rather  than  all  fees  charged  to 
participants  generally.  DTC  stales  that 
the  Commission  in  its  releases  has  never 
expressed  the  view  that  one  depository, 
by  virtue  of  executing  a  participant 
agreement  with  another  depository  in 
order  to  establish  the  legal  framework 
for  an  interface  relationship,  thereby 
becomes  subject  to  all  of  that  other 
depository's  published  participant  fees. 
DTX]  states  that  the  Commission  has 
expressed  that  belief  that: 

IRlegistered  securities  depositories  are  not 
similar  to  ordinary  participants.  Regislered 
securities  depositories  are  subject  to  special 
regulation  that  no  other  participants  face 
including  a  specific  statutory  charge  to 
cooperate  with  other  registered  securities 
depositories.  Thus,  the  Commission  believes 
that  a  "DO-charge"  policy  with  respect  to 
interface  account  activity  does  not  result  in 
an  inequitable  allocation  of  fees.^ 

DTC  believes  that  the  proposed  nile 
change  is  consistent  with  Section 
17A(b)(3)6  of  the  Act.  DTC  believes  thai 
implementation  of  the  subject  policy 
will  help  assure  that  depository 
interface  services  are  available  to 
participants  of  any  depository  thereby 
promoting  the  goal  of  one-account 
settlement.  DTC  also  states  that  the 
policy  will  enable  DTC  to  avoid  paying 
another  depository  inappropriately  hi^ 
fees  that  might  effect  its  inefficient 
operation  and  to  avoid  paying  another 
deposifon,'  higher  per-unit  fees  than 
such  depository  charges  its  participants 
generally.^  DTC  believes  that  managing 
the  fties  paid  to  other  depositories, 
whit  h  currently  account  for 
approximately  60%  of  DTC's  total  cost 
of  providing  interface  services  to  its 
paitif  ipants,  will  help  reduce  the  f»?t»s 
that  D'W.  must  charge  its  participants  to 
receiver  those  costs. 

(B)  Sflf-Rfgulatory  Organization  s 
Statement  on  Burden  on  Competition 

DTC  believes  that  by  promoting  the 
goal  of  one-account  settlement  and  by 
enabling  DTC  to  control  the  interfaet? 
costs  that  are  paid  by  its  participianls. 
the  proposed  nile  change  would  help 


I  Maif.til.  Executive  Vice  Preibidetit  and  C.hu-f 
(lper.>:ir!gOfncer,  M.STC  (Nove.T.bcr  17.  l'J«M) 

'^Securit-'-s  E\i  han;;e  .\ct  Rel^ise  Nci  2n.:i>l 
ID.i.embi'r  7.  1483)  a!  footnote  34. 

-ISt'.S.r  78<i-l!hK3)(198a). 

'  Die  st,.li"s  that  the  t:ommissioti  .has  indii  ate<l 
'hal  where  one  depusilory  is  entiUed  to  ciiar)^ 
another  (f.e  ,  for  linked  service.-),  i;  i'xpe<  Is  :h»:  ^n\ 
offer  of  volume  >iisi  ounts  to  participant*  penpr..l!v 
would  .iKo  be  made  available  to  the  ottier 
depesiiory.  .Securities  i^xctutoge  Act  RelnaM-  So. 
23H03  iMarr  h  31.  19H6)  at  [Uge  21 
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DTC  has  nr  t  sought  or  received 
comments  on  the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Ru  e  Change  and  Timing  for 
Commission  Kction 
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(Release  No.  34-35181;  File  No.  SR-MSRB- 
94-18] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Municipal  Securities  Rulemaking 
Board  Relating  to  Fees  for 
Subscription  to  the  Transaction 
Reporting  Pilot  Program 

Deiember  30.  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  December  16,  1994, 
the  Municipal  Securities  Rulemaking 
Board.  Inc.  ('  MSRB"  or  "Board")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  MSRB  is  filing  herewith  a 
proposed  rule  change  to  establish  a  fee 
for  an  annual  subscription  to  a  Service 
(the  "Service")  which  will  provide  daily 
reports  of  transaction  data  from  the 
Board's  Transaction  Reporting  Pilot 
Program  ("the  Pilot  Program").  The 
Board  will  charge  a  fee  for  the  Service 
equal  to  a  yearly  rate  of  $15,000.  The 
proposed  fee  is  structured  to  defray  the 
Board's  cost  of  disseminating  the 
transaction  data  and  to  defray,  in  part, 
the  cost  of  collecting  and  compiling 
inter-dealer  transaction  data  that  will  be 
used  in  the  Pilot  Program  both  for  the 
Service  and  for  a  comprehensive 
surveillance  database.  The  Board  does 
not  expect  or  intend  to  make  a  profit 
from  the  Service,  and  will  review  the  fee 
emnually  to  determine  whether 
adjustments  are  necessary. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Background  and  Description  of  the 
Pilot  Program.  On  November  9. 1994. 
the  Commission  approved  the  Board's 
plan  for  the  Pilot  Program  for  collecting 
inter-dealer  transaction  data  and  the 
production  and  sale  of  daily  transaction 
reports  containing  certain  summarized 
data  about  the  inter-dealer  transactions.' 
Operation  of  the  Pilot  Program  is 
planned  to  commence  with  reporting  of 
inter-dealer  trades  nn  or  after  January  2, 
1995.2  As  part  of  the  Pilot  Prognt  n.  the 
Board  also  will  make  information  on  all 
inter-dealer  trades  in  municipal 
securities  available  to  the  Commission 
and  other  regulatory  agencies  in  a 
"surveillance  database"  to  assist  in 
inspection  and  enforcement  of  Board 
rules.  This  data  on  specific  transactions, 
which  will  include  the  identity  of 
dealers,  will  not  be  publicly  available 
and  will  not  be  included  in  the  Service. 

The  Pilot  Program  will  collect  inter- 
dealer  transaction  data  by  using  data 
submitted  to  the  automated  com.parison 
system  for  inter-dealer  municipal 
securities  transactions.  The  transaction 
reports  will  provide  aggregate  data 
about  market  volume  on  the  previous 
business  day  and  will  provide  summary 
price  and  volume  data  about  those 
issues  that  were  traded  at  or  above  a 
threshold  number  of  times  on  that  day. 
For  each  of  these  issues,  the  report  will 
provide  high,  low  and  average  prices  of 
the  transactions  in  the  issue,  along  with 
the  total  par  value  traded  and  the 
number  of  trades  in  the  issue.  The 
average  prices  (but  not  the  high  and  low 
prices)  will  be  calculated  based  upon 
those  trades  in  a  "band"  of  $100,000  to 
$1  million  par  value.  The  prices  and  par 
values  of  individual  transactions  will 
not  be  included  in  the  transaction 
reports,  but  will  be  available  to  the 
enforcement  agencies  in  the 
surveillance  database. 

As  part  of  the  Service,  the  Board  will 
provide  the  transaction  reports  to  the 


'  See  Securities  Exchange  Act  Release  No.  34955 
(November  9.  1994).  59  FR  59810. 

2  The  Pilot  Program  is  the  first  phase  of  a  system 
in  which  the  Board  ultimately  intends  to  make 
available  transaction  information  which  is  both 
comprehensive  and  contemporaneous.  In  other 
phases,  information  for  institutional  and  retail 
customer  transactions  will  be  added  to  the  system. 
In  a  recent  letter  to  the  Commission,  the  Board 
outlined  the  four-phase  plan,  of  which  the  present 
fee  filing  applies  to  phase  one.  See  letter  from 
Robert  Drvsdale.  Chairman.  MSRB.  to  Arthur  Levitt. 
Chairman.  SEC.  dated  November  3,  1994.  The  Board 
will  submit  to  the  Commission  a  proposed  rule 
change  prior  to  the  implementation  of  each  planned 
phase. 


.subscribers  for  public  use  by 
approximately  6:00  a.m.  on  the  first 
business  day  after  the  trade.  The  reports 
will  be  electronically  di.sseminaJed  to 
subscribers  by  computer  mo<Jem. ' 

The  Service  will  oe  made  available  to 
all  interested  persons  on  equal  terms.  In 
pa^ticuK^^,  the  Board  will  ensure  that 
interested  persons  arv  provided  access 
to  the  reports  on  a  non-discriminatory 
basis  and  in  a  manner  that  would  not 
confer  special  or  unfair  economic 
benefit  to  any  person.  The  Board  also 
\\i!i  entxiurage  and  facilitate  the  re- 
dissemination  of  the  reports  by  private 
in-^or-mation  vendors  so  that  the  vvidasi 
possible  spectrum  of  .market 
pa.-lirjpants  can  be  re.iched. 

Cost  and  Fees.  Total  system 
(ic\  elopment  costs,  bardw  are  and 
sottvvHre  acquisition,  and  other  start-up 
expenses  for  the  Pilot  Progmm  are 
estiinattnl  to  be  $500,000  to  $600,000. 
These  costs  include  the  aimmon 
computer  system  that  will  lie  used  for 
generating  and  inanagiiig  the  daily 
tr«!isaction  reports  as  well  as  operation 
of  the  surveillance  database.  Yearly 
operating  costs,  including  the  costs  of 
producing  and  disseminating  the 
transaction  reports  and  the  costs  of 
operating  the  surveillance  database  are 
expected  to  approximate  $500,000  to 
$600,000.  The  Board  estimates  that  it 
may  have  20  subscribers  to  the  .Service, 
which  would  generate  SaOO.OOOa  year 
in  revenue  al  the  annual  subscription 
rate  of  $15,000.  These  revenues  are 
expected  to  be  sufficient  to  pay  the 
entire  marginal  costs  of  operating  the 
Servi<:e,  including  the  cost  of  producing 
the  transaction  reports,  and  should  also 
rover  a  portion  of  the  basic  data 
processing  costs  for  the  Pilot  Pnigr.im. 
i.e.,  the  common  computer  hardware 
and  software  that  is  needed  to  operate 
both  the  Service  and  the  surveillance 
daidbase.  The  Board  Ix'Iieves  that  this 
Plan  will  produce  a  fair  allofujtinn  of 
Pilot  Program  costs. 

2.  Sl.itiitory  Basis 

Tiic  Board  believes  the  proposed  rule 
cl;an^>  :.«;  consistent  with  Se<;fii)n 
15B(b;(i;(C)  of  the  A(,t.  whi(.h  reqtiires, 
in  pertinent  par!,  that  the  Buani  s  rules 
shall: 

He  dpsigiii'd  to  previ-nt  iriiuduiiji:  i-ad 
i:i.'iiv  jiulati\  e  acts  and  pi^<  ti<  es.  to  pm!ni>!e 
jusi  and  (Kjuitahle  ptiuciplt's  of  lr;i(J«'.  to 
fusttTJOoperation  und  t  oordination  \ilrh 
(HTsons  engaged  in  regulating.  rliMrm);, 


'A  jwprr  nipy  of  nat  h  trans<>(:ti()ii  ruj'Url  w.Ii  Uc 
niad?  HViiilabln  in  the  Btwrd'?.  Ptitilir  .A<  i  i-s> 
l-rti.il;;y   l(K.ated  ul  Ui4l)  King  StPM^i.  Suit*-  300. 
MuxundtM.  Vlrgini,*.  1  here  wili  be  no  ijidrge  fur 
viewing  the  repiiri.  D<>rument,>  in  th*  Pwb.'ii  Acn-sa 
K.ici.'ily  i:iin  be  it>jiit^  h;  h  cnM  of  2(t  t  rni.«  (icr  pM^e 

plus  "wips  tHX. 


settling,  prot.essing  infonnation  with  respei  t 
to,  and  facilitating  transattions  in  iniinitipal 
seturilies,  to  remove  impediments  to  and 
perfe<:t  the  mechanism  of  a  free  and  open 
market  in  raunit  ipai  seciiriiies.  and.  in 
general,  to  prolet  t  investors  and  the  public 
interest.  *   •    •< 

The  Pilf)t  Program  is  designed  to 
increase  the  integrity  and  efficient  y  of 
the  municipal  securities  market  by. 
among  other  things,  helping  to  ensure 
that  the  price  chargerl  for  an  issue  in  the 
secondary  market  reflet.ts  ail  available 
price  information  about  that  issue. 
Moreover,  the  availability  of  aggregate 
data  about  market  activity  and  certain 
volume  and  price  infonnation  about 
municipal  securities  will  promnio 
investor  confidence  in  the  ma.^st  aud 
its  pricing  mechanisms.  The  Boaid 
believes  that  the  fee  for  the  Sen  ice  is 
fair  and  reasonable  in  light  of  co«-ts 
associated  with  compiling  and 
dis.setninating  the  information,  and  that 
the  Service  is  available  on  rea.son.ible 
and  non-discriminatory  terms  to  any 
interested  person. 

B.  Self-Regulatory  Organization's 
Statement  nn  Burden  on  CnmpftHion 

The  Board  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burflen  on  competition  n<.f  necessary  nr 
appropriate  in  furtherance  of  the 
purptjses  of  the  Act.  since  the  S«;rvif  e 
will  be  made  available  to  all  interested 
persons  tm  an  equal  basis  and  the  Ux 
will  be  applied  equally  to  all  persons 
who  wish  to  subscribe  to  the  .Service. 

C.  St-lf-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Receivt:d  Fmni 
Members,  Participants  or  CJtbei^ 

Written  <  oninients  wre  neither 
soli;  ited  nnr  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  <.hange  establishes 
or  changes  a  due.  fee,  or  other  t  harge 
imposed  by  the  MSRB  and  therefore  has 
become  effective  pursuant  to  S«Htinn 
19(b)(3)(A)  oftheAct.^  an;! 
subparagraph  (e)  of  Rule  Tib—t 
thereunder."  At  any  time  witi:i.>i  fiO  li.iys 
of  the  filing  of  such  proposed  rule 
<:hange,  the  Commission  may  sumuiarilv 
abrogate  such  rule  change  if  it  app'?ars 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  llie  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 


'  IS  U.S.C.  7U<)-4(bM2/«.)(iy««; 
■  15  U.SC  78sti)!J3)(A)  (19M? 
•  15  OK  240  1<ti)-«(p1  !1«1«M). 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  aincerning  the  foi^eguing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  thr> 
.Secretary.  .Securities  and  Exchange 
Commission.  450  Fifth  Street.'  N.\V.. 
VV-ishington.  DC.  20549.  Copies  nf  the 
subniission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
«  hange  that  are  filed  with  the- 
Commission,  and  all  written 
commuiica'ions  relating  to  the 
propo-ed  ruh;  change  between  the 
Comniis-siun  and  any  person,  other  than 
thfjse  that  n.ay  be  withheld  from  the 
pi:bl;c  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  hi- 
available  f'r  inspection  and  cop)  ing  at 
the  Commis.^ion's  Pcbiic  Reference 
Room.  Copies  of  such  fili.ig  will  ;ds<»  be 
available  for  inspection  and  ctjpving  nf 
the  principal  office  of  ihe  MSRB.  All 
submissions  should  rrf»r  to  File  No. 
.SR-MSRB-94-18and  should  lie 
siihiiiitfed  by  January  30.  1995. 

For  the  c;<>ininis.sion.  by  the  Divisit>i>  ul 
Market  Ri?gUi.i;ion.  pursuant  to  deii-;;;iti-il 
authority.  17  f.FR  :;'K).3rV-.^(.i>(T2l 
Mar^jaret  H.  McFarland, 
Dfpu  ty  St^n'ttrv. 
II'R  IVk   os-;2fi  Filt'H  1  ^.-<)5:  «.4fi  jdi.I 

BrLUrtO  CODE  8010-01 -M 


[Release  No.  34-35180;  File  No.  SR-NASD- 
W-54J 

Self-Regulatory  Organizations;  Notice 
of  Proposed  Rute  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Position  and 
Exercise  Limits  for  Equity  Options 
Overlying  Securities  Not  Subject  to 
St3ndard:^ed  Options  Trading 

Dft  enilvr  3(1.  I'WI. 

Pursuant  t,i  Section  19lbiil)  of  th<- 
Securiti<^  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  th;i?  on 
Iktober  12   ]'j'.t4,  the  N.itio.ial 
Association  of  StK^urities  Dealers,  Int 
("NASU"  or  'Assoc. iaiion")  fihvl  wi'h 
the  Sec  tiiitivs  and  Exchange 
Commission  {■■Commission"  o;  ■'SIX,') 
the  propoMii  rule  t  hanj^e  as  desi tiIkmI 
in  Items  I.  li.  and  Hi  below,  wh'«  h  Items 
have  Ijeenipreparrd  by  the  NASD.  Ihe 
Ci'nur.issioi^  is  piibhshii'!g  this  notice  l<i 
solicit  i,c.ir.:nents  on  the  proposed  mle 
i:hang«'  f.Tim  interested  p«:rs4ins 


I'l  i!..si:  7fiv{i)!;ii(i<iHai. 
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I.  Self-Regulajory  Organization's 
Statement  of  tne  Terms  of  Substance  of 
the  Propose  Rule  Change 

The  NASD  iroposes  to  amend  Section 
33  of  the  NAS  D's  Rules  of  Fair  Practice, 
the  NASD's  p(  sition  limit  rule  for 
standardized  <  nd  conventional  options. 
to  increase  th(  position  and  exercise 
limits  for  certi  in  equity  securities  that 
are  not  subjec  to  standardized  options 
trading. 2  In  pf  rticular,  under  the 
proposal,  if  a  :  ecurity  qualifies  for  a 
position  limit  of  7.500  contracts  or 
10.500  contra(  ts,^  it  will  be  subject  to 
that  higher  position  limit,  regardless  of 
whether  it  has  standardized  options 
traded  on  it  ojnot. 


II.  Seif-Regul 
Statement  of 
Statutory  B 
Change 

In  its  filing 
NASD  inclu 
the  purpose  o 
proposed  rule 
comments  it 
rule  change, 
may  be  exami 
in  Item  IV 
prepared 
Sections  (A), 
most  signifi 
statements 


<  tory  Organization's 
Purpose  of,  and 
for,  the  Proposed  Rule 


tie 


as  s 


vith  the  Commission,  the 
d4d  statements  concerning 
and  basis  for  the 
change  and  discussed  any 
received  on  the  proposed 
1  he  text  of  these  statements 
led  at  the  places  specified 
below.  The  NASD  has 
sum  naries.  set  forth  in 

B),  and  (C)  be'ow.  of  the 
leapt  aspects  of  such 


A.  Self-Regul(\t 
Statement  of 
Statutory 
Change 


Bas,  s 


on-  Organization 's 
i  he  Purpose  of,  and 
for,  the  Proposed  Rule 


ist(  d 


Currently 
position  and 
exchange-li 
firms  •*  or  thei 
determined  at  cord 
tiered"  system 
the  float  and 


underlying  se 


-Position  limit 
of  option  contrac 
of  the  market  (i  e 
puts  and  long  pu 
or  written  by  an  i 
acting  in  concert. 
number  of  option 
group  of  investor: 
within  five  consejut 
Rules,  exercise  Hi 
such  that  investo 
side  of  the  marke 
any  five  consecut 
number  of  opiio: 
applicable  posit 
See  Sections  33(h|(3 
Fair  Practice 

'  See  infra  notej4 
position  limit  for 
determined. 

■•'Wccess"  fi 
conduct  a  business 
which  are  not 
exchanges  upon 
traded. 


JMI 


mder  NASD  rules, 
qxercise  limits  for 

options  traded  by  access 
customers  are 

ing  to  a  "three- 
where.  depending  upon 
trading  volume  of  the 
;urity,  the  position  limit 


impose  a  ceiling  on  the  number 
,  in  each  class  on  the  same  side 
aggregating  long  calls  and  short 

>  and  short  cails)  that  can  be  held 
ivestor  or  group  of  investors 
Exercise  limits  restrict  the 

contracts  which  an  investor  or 
acting  in  concert  can  exercise 

ive  business  days.  Under  N.^SD 
liis  correspond  to  position  limits. 

>  in  options  classes  on  the  same 
are  allowed  to  exercise,  during 
ve  business  days,  only  the 
;  contracts  set  fourth  as  the 

limit  for  those  options  classes. 
1  and  (4)  of  the  N.\SD  Rules  of 


for  options  on  that  security  is  4,500, 
7,500,  or  10,500  contracts. ^  For 
conventional  equity  options  trading  by 
any  NASD  member,^  if  the  underlying 
security  is  subject  to  standardized 
options  trading,  the  NASD's  position 
limit  for  conventional  options  on  that 
security  is  the  same  position  limit 
imposed  by  the  options  exchange(s) 
trading  the  option.  However,  if  the 
security  underlying  the  option  is  not 
subject  to  standardized  options  trading, 
the  applicable  position  limit  for 
conventional  options  on  the  security  is 
the  lowest  tier,  i.e.,  4.500  contracts. 

In  some  instances,  however,  a  security 
may  qualify  for  an  options  position  limit 
of  7.500  or  10,500  contracts  but  it  is 
subject  to  a  position  and  exercise  limit 
of  4.500  contracts  because  it  does  not 
underlie  a  standardized  option.  Given 
that  these  securities  qualify  for  higher 
position  limits  but  are  not  eligible  fur 
them  solely  because  there  is  no 
standardized  option  traded  on  them  in 
the  U.S.,  the  NASD  believes  its  option 
position  limit  rule  may  be  unduly 
restrictive  for  these  securities  and 
unnecessarily  constrain  members' 
legitimate  hedging  activity. 
Accordingly,  the  NASD  proposes  to 
amend  Section  33  to  provide  that  the 
position  limit  for  options  on  a  security 
shall  be  determined  by  the  position 
limit  tier  the  security  falls  under, 
regardless  of  whether  the  security  is 
subject  to  standardized  options  trading.^ 


u  n 


for  a  description  of  how  the 
particular  equity  security  is 

are  N.^SD  members  which 
in  exchange-listed  options  but 
me  Tibers  of  any  of  the  options 
'  .rhich  the  options  are  listed  and 


"■  In  this  connection,  the  NASD's  rules  do  not 
specifically  govern  how  a  specific  equity  option 
falls  within  one  of  the  three  position  limit  tiers. 
Rather,  the  NASD's  position  limit  rule  provides  that 
the  position  limit  established  by  an  options 
exchange(s)  for  a  particular  equity  option  is  the 
applicable  position  limit  for  purposes  of  the 
NASD's  rule.  Under  the  rules  of  each  of  the  options 
exchanges,  if  the  security  underlying  a  standardized 
option  has  trading  volume  of  40.000,000  shares  over 
the  most  recent  six-month  period  or  tradin^olume 
of  30,000.000  shares  over  the  most  recent  six-month 
period  and  float  of  120.000.000,  it  is  subject  to  a 
position  limit  of  10,500  contracts;  if  the  security 
underlying  a  standardized  option  has  trading 
volume  of  20.000,000  shares  over  the  most  recent 
six-month  period  or  trading  volume  of  15,000,000 
shares  over  the  most  recent  six-month  period  and 
float  40.000,000,  it  is  subject  to  a  position  limit  of 
7,500  contracts;  and.  if  the  underlying  security  is 
ineligible  for  a  10.500  or  7,500  contract  position 
limit,  it  is  subject  to  a  4,500-contract  position  limit. 
The  rules  of  each  options  exchange  are  uniform  in 
regard  to  the  above.  See  e.g..  Commentary  .07  to 
American  Stock  Exchange  Rule  904  and 
Interpretation  and  Policy  .02  to  Chicago  Board 
Options  Exchange  Rule  4.11. 

"Conventional  equity  options  are  defined  in 
Section  33(b)(2)(GG)  of  the  NASD  Rules  of  Fair 
Practice  to  mean  "any  option  contract  not  issued. 
or  subject  to  issuance,  by  The  Options  Clearing 
Corporation." 

'To  ensure  that  the  higher  position  limits  for 
conventional  options  overlying  securities  not 
subject  to  standardized  options  trading  are  only 
available  for  securities  qualifying  for  a  position 
Ihnit  of  7,500  or  10.500  contracts,  a  member  must 
demonstrate  to  the  NASD's  Market  Surveillance 


The  NASD  believes  its  proposal  is 
warranted  for  the  following  reasons. 
First,  if  a  security  has  sufficient  trading 
volume  and  public  float  to  satisfy  the 
standards  for  a  position  limit  of  7,500 
contracts  or  10,500  contracts,  the  NASD 
does  not  believe  that  raising  the  position 
and  exercise  limits  for  conventional 
options  on  the  security  will  adversely 
affect  the  cash  market  for  the  security. 
In  the  NASD's  view,  if  the  cash  market 
for  a  security  is  large  enough  to  qualify 
for  an  options  position  limit  of  7,500 
contracts  or  10.500  contracts,  it  is 
irrelevant  whether  that  security  is  only 
subject  to  conventional  options  trading 
and  not  standardized  options  trading. 
The  NASD  believes  the  primary 
consideration  governing  the  appropriate 
position  limit  level  for  options  on  a 
security  should  be  the  characteristics 
and  size  of  the  underlying  cash  market 
for  that  security,  not  whether  the 
options  overlying  the  security  are 
standardized  or  conventional.  Second, 
the  NASD  does  not  believe  its  members' 
activities  in  the  conventional  options 
market  should  be  linked  to  or 
constrained  by  decisions  of  the  options 
exchanges  concerning  whether  or  not  to 
trade  options  on  particular  securities. 

Moreover,  the  NASD  believes  that  its 
proposal  will  not  compromise  the 
stability  of  the  securities  markets 
underlying  the  conventional  options 
eligibli'for  the  higher  position  limits.  In 
this  regard,  for  those  securities  that  will 
be  eligible  for  higher  position  limits 
under  the  proposal,  there  will  only  be 
a  slight  increase  in  the  percentage  of 
their  capitalization  that  an  investor  or 
group  of  investors  acting  in  concert  can 
control  under  the  new  position  limits. 

Therefore,  the  NASD  believes  the 
proposed  rule  change  is  consistent  with 
Section  15A(b)(6)  of  the  Act.  Section 
15A(b)(6)  requires  that  the  rules  of  a 
national  securities  association  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transadtions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and.  in 
general,  to  protect  investors  and  the 
public  interest.  Specifically,  the  NASD 
believes  the  proposal  will  promote  the 
maintenance  of  fair  and  orderly  markets 
because  it  will  serve  to  facilitate  the  use 


Department  that  the  security  satisfies  the  standards 
for  such  higher  options  position  limit  prior  to 
establishing  an  unhedged  options  position  on  that 
security  in  excess  of  4.50O  contracts. 


of  conventional  equity  options  by 
investors  seeking  to  satisfy  their 
legitimate  hedging  needs,  without 
compromising  the  integrity  of  the 
underlying  securities  markets.  In 
addition,  to  the  extent  that  investors 
have  greater  assurance  that  they  can 
hedge  larger  stock  prjsitions  through  the 
use  of  conventional  options,  liquiditv  in 
the  underlying  cash  market  may  be 
enhanced  by  the  proposal. 

B.  Self-RpguJatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
neces.sary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Chant^e  Received  From 
Members.  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  lo 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  lo  determine 
whether  the  proposed  rule  change 
should  be  disap|)roved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  lo 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
.Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
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the  principal  office  of  the  N.ASD.  .Ml 
submissions  should  refer  to  File 
Number  SR-NA.SD-94-54  and  should 
be  submitted  by  January  30.  1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  lo  Hele^alcd 
authority." 

Margaret  H.  McFarland. 
Deputy  Secretary. 

|FR  Dot    95-430  Filed  l-6-f>5;  H  •IS  h:i)| 
BILLING  CODE  8010-«1-M 


[ReleaseNo.  34-35185;  File  No.  SR-OCC- 
94-12] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  Amending  By-Laws 
Relating  to  the  Holiday  Expiration  Date 
for  Cash-Settled  Foreign  Currency 
Options 

Dei  ember  30.  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act  "),'  notice  is  herebv  given  that  on 
December  12.  1994.  TheOptions 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission')  the 
proposed  rule  change  as  described  in 
Items  I.  II.  and  111  below,  which  Items 
have  been  prepared  primarily  by  OCC. 
The  Commission  is  publishing  this 
notice  and  order  to  solicit  comments  on 
the  proposed  rule  change  from 
interested  persons  and  to  grant 
accelerated  approval  of  the  propo.set) 
rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  amend 
OCC's  by-laws  to  change  the  holiday 
expiration  date  for  cash-sett ied  foreign 
currency  options. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  (Commission. 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  anv 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV'  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B). 
and  (C)  below,  of  the  most  .significant 
aspects  of  such  statements. 


•  17  CFK  200.3O-3(a)(12)(1993). 
'15t!,S.C.78s(b)(l)(198«). 


A.  Self- Regulatory  Organization  s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

OCC  proposes  to  amend  its  by-laws  to 
change  the  holiday  expiration  dale  for 
cash-settled  foreign  currency'  options. 
On  December  13,  1994,  the  Commls^i(.n 
approved  a  Philadelphia  Stock 
Exchange  (  "PHLX  ")  rule  change 
proposing  to  change  the  holiday 
expiration  date  for  cash-settled  foreign 
currency  options.^  Currently,  cash- 
settled  foreign  currency  options  expire 
on  Mondays.  However,  if  Monday  is  a 
PHLX  holiday  or  a  designated  bank 
holiday,  the  expiration  date  reverts  lo 
the  preceding  business  day.  which  is 
usually  Friday,  but  on  some  occasions 
may  be  Thursday. 

Under  PHLX's  rule  change,  if  the 
regular  Monday  expiration  occurs  on  a 
PHLX  holiday  or  a  designat^^d  bank 
holiday,  the  cash-settled  foreign 
currency  options  expire  on  the 
following  business  day  rather  than  the 
preceding  business  day  .Accordingly, 
when  the  regular  Monday  expiration 
(x:curs  on  a  holiday,  the  expiration  will 
usually  occur  on  Tuesday  but  on  son:e 
(Kxasions  will  occur  on  VVednesdav. ' 
The  proposed  change  will  allow  rash- 
settled  foreign  currency  option  users  to 
capture  weekend  risk. 

To  accommodate  the  change  propused 
by  PHLX.  OCC  is  proposing  lo  modifv 
the  definition  of  "Expiratinn  Date" 
contained  in  OCC  by-laws  Artirle  XXII. 
.Section  IE.  I'nder OCCs  proposed 
change,  if  the  regular  Monday 
expiration  (Kcurs  on  an  exchange 
designated  bank  holiday  or  a  dav  that  is 
not  a  business  day.  expiration  will  o<  t  ur 
on  the  following  business  day  rather 
than  the  preceding  business  dav. 

B.  Sell -Regulator^'  OrgoniZution's 
Statement  on  Burden  on  Competition 

(3CC  does  not  believe  that  the 
proposed  rule  change  will  impose  an\ 
burden  on  competition 

C.  S^lf-Regulutory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Recrned  From 
Members,  Participants  or  Othei  s 

>Vritten  comments  Wf^re  not  and  are 
not  intended  to  be  solicited  with  resp«;l 


-.Securities  Ext  hange  Act  Rolodsf  \i>  :iS097. 
(December  13.  1994)  [File  No  SR-PH LX-94-54 1 
(order  granting  accelerated  approval  of  propOM^ 
rule  change  filed  by  the  Philadelphia  Stork 
txchangp.  Inc..  relating  to  the  holiiiay  expirattoi) 
date  for  rash/spot  foreign  currency  oplions). 

'  For  e.vample.  Monday.  December  26.  1994  is  a 
PHLX  holiday  (Christmas);  therefore,  under  the 
proposed  change,  expiration  will  orcuron  Tuesdav. 
However.  Tuesday.  December  27.  1994.  is  a 
designated  bank,  holiday  (Boxing  Day),  so  expiration 
will  cKxur  on  Wednesdav.  De<.embcr  28,  1994. 
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to  the  propo  led  rule  change,  and  nom' 
have  been  re  ceived. 

III.  Date  of  Iffectiveness  of  the 
Proposed  Ri  le  Change  and  Timing  for 
Coramission  Action 

Section  i:;  A(b)(3)(F)^  of  the  Act 
requires  the  rules  of  a  clearing  agency  be 
designed  to  bster  cooperation  and 
c:oordinatior  with  persons  engaged  in 
the  ciearanc  ;  and  settlement  of 
securities  tr<  nsactions.  The  Commission 
believes  thai  OCC's  proposed  change  is 
consistent  with  Section  17A(b)(3)(F)  of 
the  Act  beca  use  it  works  in  conjunction 
with  the  PH  .X  rule  change  to  better 
coordinate  a  nd  to  promote  cooperation 
in  the  issuai  ce.  clearance,  and 
settlement  oJF  these  options. 

OCC  has  I  ^quested  that  the 
Commissior  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  hirtieth  day  after  the  date 
of  publicati(  n  of  notice  of  the  filing.  Tht: 
Commissior  finds  good  cause  for  so 
approving  tlie  proposed  rule  change 
because  acci  ilerated  approval  will  allow 
OCC  to  cooi  iinate  its  hohday  expiration 
dates  for  ca<  h-settled  foreign  currency 
options  witli  the  holiday  expiration 
dates  for  cai  h-settled  foreign  currency 
options  with  the  holiday  expiration 
dates  set  by  the  PHLX. 

IV.  Solicitalion  of  Comments 

Interestec  persons  are  invited  to 
submit  writ  en  data,  views,  and 
arguments  (  onceming  the  foregoing. 
Persons  ma  Ling  written  submissions 
should  file   ix  copies  thereof  with  the 
Secretary,  S  scurities  and  Exchange 
Commissioi  i.  450  Fifth  Street.  N.W.. 
Washingtor ,  DC.  20549.  Copies  of  the 
submission  all  subsequent 
amendmeni  s,  all  written  statements 
with  respec  to  the  proposed  rule 
change  that  are  filed  with  the 
Commissioi  i.  and  all  written 
communica  tions  relating  to  the 
proposed  ri  le  change  between  the 
Commissioi  i  and  any  person,  other  than 
those  that  n  lay  be  withheld  from  the 
public  in  at  cordance  with  the 
provisions  « if  5  U.S.C.  552.  will  be 
available  fo  •  inspection  and  copying  in 
the  commission's  Public  Reference 
Section.  451 1  Fifth  Street.  N.W.. 
Washingtor .  D.C.  20549.  Copies  of  such 
filing  will  a  so  be  available  for 
inspection  i  ind  copying  at  the  principal 
office  of  OC  C.  All  submissions  should 
refer  to  the  ile  No.  SR-OCC-94-12  and 
should  be  sjibmilled  within  January  30, 
1995 

On  the  b<  sis  of  the  foregoing,  the 
Commissio  i  finds  that  the  proposal  is 
consistent  i  irrth  the  requirements  of  the 


JMI 


Act,  particularly  with  Section 
17A(b)(3)'(F)  of  the  Act.  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-94-12)  be.  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H  McFarland. 
Deputy  Secretary. 
IFR  Doc  9S-382  Filed  1-6-95;  8:45  ami 
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[Re4ease  No.  35182;  Me  No.  SR-PTC-94- 
07] 

Self-Regulatory  Organizations; 
Participants  Trust  Company;  Notice  of 
Filing  of  Proposed  Rule  Change 
Establishing  a  Daily  Penalty  Fee 
Applicable  to  Late  Funding  of 
Shortfalls  in  Participants  Mandatory 
Deposits  to  the  Participants  Fund 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(  "Act"),^  notice  is  hereby  given  that  on  • 
December  14, 1994.  the  Participants 
Trust  Company  ("PTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-PTC-94-070  as 
described  in  Items  I.  H.  emd  III  below, 
which  Items  have  been  prepared 
primarily  by  the  self- regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  purposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will 
establish  a  daily  penalty  fee  applicabk; 
to  a  participant's  failure  to  fund  on  a 
timely  basis  a  shortfall  in  its  mandatory 
deposit  to  the  participants  fund. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory-  organization  included 
statements  concerning  the  purpose  of 
and  hwsis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatorv'  organization  has 
prepared  summaries,  set  forth  in 


15  U.S.C-  1 3q-l(b)(3)(FJ  (1988). 


■  17  CFR  20O.3O-3U)(12)  (1994). 
'15lI.SC  78s{bl(l)(1988). 


sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and  the 
Statuton'  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  establish  a  daily  penalty  fee 
applicable  to  a  participant's  failure  to 
fund  on  a  timely  basis  a  shortfall  in  its 
mandatory  deposit  to  the  participants 
fund.  Pursuant  to  Rule  2  of  Article  V  of 
PTC's  rules.  PTC  maintains  a 
participants  fund  to  secure  obligations 
of  participants  and  limited  purpose 
participants  to  PTC  and  to  provide  PTC 
with  an  additional  source  of  cash 
collateral  to  meet  its  temporary 
financing  needs.  Each  participant  is 
required  to  maintain  a  mandatory 
deposit  in  the  participants  fund  which 
is  calculated  as  a  percentage  of  its 
average  gross  debits  over  the  previous 
month's  three  major  settlement  days, 
subjects  to  a  minimum  of  $1  million  and 
a  ma.ximum  of  $10  million.  A  limited 
purpose  participant  is  required  to 
maintain  a  lower  mandatory  deposit 
because  of  the  limited  nature  of  its 
activity  in  the  depository.  At  least  $150 
thousand  of  the  mandatory  deposit  must 
be  made  in  cash.  The  remainder  may  be 
made  in  cash  or  United  States  Treasur>' 
obligations  with  a  remaining  maturity  of 
one  year  or  less. 

The  adequacy  of  each  participant's 
mandatory  deposit  is  evaluated  monthly 
based  on  the  prior  month's  activity. 
Participants  are  notified  of  any  shortfall 
and  required  to  fund  the  deficiency 
within  five  business  days.  The  securities 
portion  of  the  mandatory  deposit  is 
marked-to-market  weekly,  and 
participants  are  required  to  fund  any 
deficiency  in  this  portion  within  two 
business  days. 

The  proposed  rule  change  establishes 
a  daily  penalty  fee  for  a  participant's 
failure  to  fimd  a  shortfall  in  its 
mandatory'  deposit  to  the  participants 
fund  by  the  required  date  in  the  amount 
of  the  greater  of  (i)  $200  or  (ii)  an 
amount,  calculated  at  an  annual  rate, 
equal  to  the  daily  average  Fed  Funds 
rate  plus  250  basis  points  (2.5%)  on  the 
outstanding  balance  of  the  shortfall  in 
the  mandatory  deposit  to  the 
participants  fund. 

PTC  believes  that  because  the 
proposed  rule  change  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among 
participants,  it  is  consistent  with 
Section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder  applicable  to 
PTC 


B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

PTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

PTC  has  neither  solicited  nor  received 
comments  on  the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchangp 
Commission,  450  Fifth  Street.  N.W., 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  maybe  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  DC.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  PTC.  All  submissions  should 
refer  to  file  number  SR-PTC-94-07  and 
should  be  submitted  by  January  30, 
1995. 


For  the  Commission,  by  the  Division  of 
.Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-380  Filed  1-6-95:  8:45  ami 
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[Release  No.  34-35176;  File  No.  SR-Phlx- 
94-55] 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Notice  of  Filing  of  a  Proposed  Rule 
Change  Relating  to  Implementation  of 
a  Three-Day  Settlement  Standard 

December  29,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
November  14,  1994,  the  Philadelphia 
Stock  Exchange,  Inc.  ("PHLX")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission  ")  a 
proposed  rule  change  as  described  in 
Items  1,  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  the 
PHLX.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  this  proposed  rule 
change  is  fo  amend  PHLX's  rules  to 
accommodate  a  three  business  day 
settlement  standard  for  securities 
transactions. 

II.  Self-Regulatory  Organization's 
Statements  Regarding  the  Proposed 
Rule  Change 

111  its  filing  with  the  Commission,  the 
PHLX  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  if  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PHLX  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  October  1993  the  Commission 
adopted  Rule  15c6-l  under  the  Act.  The 
rule  which  will  become  effective  June  7. 


1995.2  Rule  15C6-1  will  establish  three 
business  days  following  the  trade  date 
("T+3")  as  the  standard  settlement  time 
frame  for  most  broker-dealer 
transactions.  In  the  release  adopting 
Rule  15c6-l,  the  Commission 
concluded  that  a  T+3  settlement  cycle, 
as  compared  to  the  current  five-day 
settlement  cycle  ("T+5"),  will  reduce 
credit  and  liquidity  risks  and  increase 
efficiency  in  broker-dealer  and  clearing 
agency  operations. 

The  PHLX  has  identified  those  rules 
which  require  amendment  to  provide 
for  operations  by  members  within  a  T+3 
settlement  cycle.  The  rules  are 
described  below. 

Rule  11 3(b)  defines  "regular  way" 
dealings  in  stock  as  requiring  delivery 
on  the  fifth  business  day  following  the 
day  of  the  contract.^  "Fifth"  will  be 
changed  to  "third."  Similarly,  the 
language  in  Rule  113(c)  defining  a 
seller's  option  dealing  will  be  changed 
from  requiring  delivery  in  not  less  than 
six  days  to  in  not  less  than  four  days. 

Rule  114(b)  defines  "regular  way' 
dealings  in  bonds  (except  convertible 
bonds  and  United  States  government 
securities)  as  requiring  delivery  on  the 
fifth  business  day  following  the  day  of 
the  contract.  "Fifth"  will  be  changed  to 
"third."  Rule  114  also  provides  that  for 
bonds  sold  for  delayed  delivery, 
delivery  is  due  on  the  seventh  day 
following  contract  day.  "Seventh"  will 
be  changed  to  "fifth."  Similarly,  the 
language  in  Rule  114(c)  defining  a 
seller's  option  dealing  will  be  changed 
from  requiring  delivery  in  not  less  than 
eight  days  to  in  not  less  than  four  days. 

Rule  115(b)  defines  "regular  way  '  to 
require  dealings  in  convertible  bonds  to 
require  delivery  on  the  fifth  business 
day  following  the  day  of  the  contract. 
"Fifth"  will  be  changed  to  "third." 
Similarly,  the  language  in  Rule  11 5(b) 
defining  seller's  option  dealing  will  be 
changed  from  requiring  deliverv  in  not 
less  than  six  days  to  in  not  less  than  four 
days. 

Rule  1 17  (a)  and  (b)  require  notice  of 
early  delivery  of  securities  sold 
pursuant  to  seller's  option  or  regular 
way  delayed  delivery  to  be  submitted 
before  4:00  p.m.  at  least  one  day  prior 
to  delivery  and  may  not  be  given  until 
the  fifth  business  day  after  the  dale  of 


flSn.S.C.  7«s(b)(l)(1988). 


•'Securities  Exchange  Act  Release  Nos  330^3 
((Jclober  6.  1993).  58  KR  52891  (order  adopting  RuIp 
15c6-l|  and  34952  (November  9,  1994).  59  FR 
59137  (order  changing  the  effective  dale  of  Rule 
15c6-ll. 

'  As  proposed,  the  rule  will  include  in  8  T«3 
environment  transaction  in  securities  exempieil 
under  Rule  15c6-l(b)(2).  Specincally.  under  the 
proposal,  securities  sold  pursuant  to  s  Tirm 
commitment  offering  registered  under  the  Securit;*^!- 
Ad  of  1933  must  settle  within  three  business-  daw. 
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the  contract.  'Fifth"  will  be  changed  to 
"third." 

Rule  291  re  juires.  unless  otherwise 
agreed,  securi  ties  loaned  to  be  delivered 
on  the  fifth  bi  siness  day  following  the 
day  of  the  lea  v  "Fifth"  will  be  changed 
to  "third."  Rii  le  294  will  be  amended  to 
change  the  rei  um  date  for  securities 
loaned  from  t  le  fifth  full  business  day 
following  the  date  the  notice  is  given  to 
the  third  full  I  tusiness  day. 

Rule  362  w:  11  require  the  contract 
price  of  bond;  dealt  in  "and  interest" 
and  made  "rei  ;ular  way  delayed 
delivery"  to  ii  dude  interest  computed 
only  up  to  but  not  including  the  third 
business  day  i  ather  than  the  fifth 
business  day  1  d1  lowing  the  day  of  the 
contract.  Rule  371(a)  states  that  with 
"delayed  deli'  ery"  contracts  in  bonds 
dealt  in  "and  nterest"  made  prior  to  the 
fifth  business  lay  preceding  the  interest 
payment  date  for  delivery  on  or  after  the 
interest  paymi  tnt  date,  there  will  be  a 
cash  adjustme  nt  for  coupons  paid.  The 
rule  will  be  ct  anged  to  prior  to  the  third 
business  day  |  ireceding  the  interest 
payment  date  Similarly.  Rule  371(b) 
will  require  tiat  "sellers  option" 
contracts  in  b<»nds  dealt  in  "and 
interest"  madi  I  prior  to  the  third 
business  day,  nstead  of  the  fifth 
business  day,  jreceding  the  interest 
payment  date  for  delivery  on  or  after  the 
payment  date  will  have  a  cash 
adjustment  foi  coupons  paid. 

Rule  431  st<  tes  that  transactions 
(except  those  nade  for  "cash")  shall  be 
ex-dividend  o  r  ex-rights  on  the  fourth 
business^ay  ireceding  the  record  date. 
This  will  be  c  langed  to  the  second 
business  day.  With  regard  to  a  record 
date  on  other  Jian  a  business  day.  the 
transaction  sh  ill  be  ex-dividend  or  ex- 
rights  on  the  t  lird  preceding  business 
day  rather  thai  on  the  fifth  preceding 
business  day.  Rule  432  prescribes  when 
ex-warrant  trading  will  begin.  The  ex- 
warrant  perio  i  will  be  changed  from  the 
fourth  businei  ;s  day  preceding  date  of 
expiration  of  i  varrants  to  the  second 
business  day  When  warrant  expiration 
occurs  on  a  di  y  other  than  a  business 
day.  the  ex-wi  irrant  period  will  be 
changed  from  fifth  business  day 
preceding  exp  iration  date  to  third 
business  day. 

Rule  823  rejuires  that  all  transactions 
effected  on  th  j  PHLX  will  be  settled 
pursuant  to  tl  e  "five  day  delivery  plan' 
which  requirf  s  regular  way  transactions 
to  settle  on  th }  fifth  business  day  after 
the  transactio  i  date.  The  proposed  rule 
change  will  c  lange  all  references  from 
five  to  three.* 


^  Rule  B2J  also 

dflivery  plan 
(x.curs  on  Monda  ' 
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iemonstrates  the  "five  diiy 
|>y  suiing  thai  a  transaction  that 
Mrill  settle  on  the  Mondav  of  the 


Rule  825(b)  provides  that  the  ex- 
dividend  date  for  transactions  in  stock 
for  which  there  exists  a  transfer  facility 
in  Philadelphia  is  the  fourth  business 
day  preceding  the  record  date.  The 
reference  to  fourth  business  day  will  be 
changed  to  second  business  day.  In  the 
event  the  record  date  is  not  a  business 
day.  the  ex-dividend  date  will  be 
changed  from  the  fifth  preceding 
business  day  to  the  third  prece<fing 
business  day.  Rule  825(c)  estabUshes  the 
equivalent  ex-dividend  record  date  for 
those  stocks  ^*ith  transfer  facilities 
outside  Philadelphia.  For  these  stocks, 
the  ex-dividend  date  will  be  the  second 
business  day.  instead  of  the  fourth 
business  day,  preceding  the  equivalent 
Philadelphia  record  date. 

The  PHLX's  implementation  of  these 
rule  changes  will  be  consistent  with  the 
June  1995  conversion  schedule  which 
the  Stock  Clearing  Corporation  of 
Philadelphia  and  National  Securities 
Clearing  Corporation  have  developed  for 
industry  use.  The  schedule  is  as  follows: 


Trade  date 

Settle- 
ment 
cycle 

Settlement  date 

June  2  Friday  

June  5  Monday  .. 
June  6  Tuesday  . 

June  7  Wednes- 
day. 

5  Day 
4  Day 
4  Day 

3  Day 

June  9  Friday. 

June  9  Friday. 

June  12  Mon- 
day. 

June  1 2  Mon- 
day. 

If  the  Commission  determines  to  alter 
the  exemptions  currently  provided  in 
Rule  15c6-l.  the  PHLX  may  need  to 
submit  additional  rule  amendments.  It 
is  intended  that  the  proposed  rule 
change  will  become  effective  the  same 
date  as  Commission  Rule  15c6-l. 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  protects  investors  and  the 
public  interest  by  reducing  the  risk  to 
clearing  corporations,  their  members, 
and  public  investors  which  is  inherent 
in  settling  securities  transactions.  This 
is  accomplished  by  reducing  the  time 
period  for  settlement  of  most  securities 
transactions  which  will  correspondingly 
decrease  the  number  of  unsettled  trades 
in  the  clearance  and  settlement  system 
at  any  given  time. 

The  proposed  change  also  is 
consistent  with  Commission  Rule  15c6- 
1  which  will  require  brokers  or  dealers 
to  settle  most  securities  transactions  no 
later  than  the  third  business  day  after 
the  date  of  the  contract  unless  otherwise 
expressly  agreed  to  by  the  parties  at  the 
time  of  the  transaction. 


following  week.  This  language  will  be  changwl  to 
be.  rtm.sislpnt  with  the  "three  day  delivery  plan." 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  cheuige  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  or  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  PHLX  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  WTJtten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W,. 
Washington.  D.C.  20549.  Copies  of  the 
submission^  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PHLX.  All  submissions 
should  refer  to  File  No.  SR-Phlx-94-55 
and  should  be  submitted  bv  January  30. 
1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary: 
jFR  Doc.  95-383  Filed  1-6-95;  8:45  am| 
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SeH-Reguiatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
Nos.  1  and  2  to  the  Proposed  Rule 
Change  by  the  Philadelphia  Stock 
Exchange,  Inc.,  Relating  to  an 
Enhanced  Parity  Split  for  the  Specialist 
in  the  Cash/Spot  German  Mark  Foreign 
Currency  Options 

On  August  15.  1994.  the  Philadelphia 
Stock  Exchange.  Inc..  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1994  ("Act").i  and  Rule  19b-4 
thereunder.2  a  proposed  rule  change  to 
provide  an  enhanced  parity 
participation  ("Enhanced  Parity  Split  ") 
for  the  specialist  trading  cash/spot 
German  mark  ("3D")  foreign  currency 
options  ("FCOs"').3  Notice  of  the 
Proposed  rule  change  appeared  in  the 
Federal  Register  on  October  17,  1994.-' 
No  comment  letters  were  received  on 
the  proposed  rule  change.  The  Exchange 
subsequently  filed  Amendment  No.  1  to 
the  proposal  on  December  9,  1994,^  and 
Amendment  No.  2  on  December  23, 
1994.^  This  order  approves  the 
Exchange's  proposal,  as  amended. 

I.  Description  of  the  Proposal 

The  E.xchange  proposes  to  amend 
Exchange  Rule  1014(h)  to  adopt  an 


'  15  U.S.C.  78s(b)(l)  (1988) 

-  17  CFR  240.19b-4  (1992). 

'  3D  FCX)s  are  cash-settled.  European-slyle,  cash' 
spot  FCO  contracts  on  the  German  mark  that  trade 
in  one-week  and  two-week  expirations.  See 
Securities  Exchange  Act  Release  No.  33732  (March 
H.  1994).  59  FR  52337  (March  15.  1994). 

'  See  Securities  Exchange  Act  Release  No.  34B14 
(October  7.  1994).  59  FR  52337  (October  17.  1994). 

'•  Amendment  No.  1  provides  that  if  the  3D  FCO 
s^iecialisl  is  denied  the  Enhanced  Parity  Split 
provided  herein  as  a  result  of  the  periodic  reviews 
of  specialist  performance  by  the  Foreign  Currency 
Option  Committee,  the  specialist  will  be  afforded 
the  ability  to  appeal  that  decision  to  the  Exchange's 
Board  of  Governors  pursuant  to  the  procedures  in 
Article  XI,  Section  11-1  of  the  Exchange's  by-laws. 
Amendment  No.  1  also  amends  Rule  509(a)  in  order 
to  nuke  that  rule  consistent  with  Rule  1014.  which 
was  recently  amended  to  expand  the  enhanced 
parity  split  applicable  to  equity  option  specialists 
to  also  include  index  option  specialists.  See  Letter 
from  Michele  Weisbaum,  Associate  General 
Counsel.  Phlx.  to  Brad  Ritter.  Senior  Counsel.  Office 
of  Mjrkel  Supervision  ("OMS  ").  Division  of  Market 
Regulation  ("Division").  Commission,  dated 
December  9.  1994  ("Amendment  No.  1"). 

•■  In  Amendment  No.  2,  the  E.xchange  proposes  to 
umend  the  proposed  language  in  Rule  1014(h).  as 
described  herein,  to  criarify  the  manner  in  which 
Knhanced  Parity  Split  will  be  applied.  See  Letter 
from  Michele  Weisbeum.  Associate  General 
Counsel.  Phlx,  to  Brad  Ritter,  Senior  Counsel,  OMS. 
Division.  Comniission.  dated  December  23. 1994 
(".•\"-.endment  No.  2"J. 


Enhanced  Parity  Split  for  the  3D  FCO 
specialist.  Specifically,  the  3D  FCO 
specialist  will  be  entitled  to  receive 
50%  of  the  Erst  500  contracts  in  any 
trade  in  which  the  3d  FCO  specialist 
and  one  or  more  crowd  participants  are 
on  parity,  as  defmed  in  Exchange  Rule 
1014(h),  with  the  remaining  250 
contracts  allocated  on  a  pro  rata  basis  to 
the  other  crowd  participants  on  parity 
All  contracts  in  excess  of  500  will  be 
allocated  on  a  pro  rata  basis  among  the 
specialist  and  the  other  crowd 
participants  on  parity.' 

The  Exchange  represents  that 
customers  with  orders  for  less  than  100 
contracts  will  not  be  disadvantaged  by 
this  proposal.  Specifically.  Rule 
1014(h)(i)  provides  that  all  bids/offers  of 
customer  accounts  for  under  100 
contracts  have  time  priority  over  non- 
customer  accounts  and.  therefore,  the 
Enhanced  Parity  Split  will  not  apply  to 
customer  bids/offers  for  fewer  than  100 
contracts.* 

The  purpose  of  the  proposed 
Enhanced  Parity  Split,  according  to  the 
Phlx.  is  to  encourage  the  3D  FCO 
specialist  to  make  deeper  markets  in 
order  to  attract  order  flow  to  the 
Exchange.  At  the  end  of  the  first  year, 
the  Foreign  Currency  Option  Committee 
("Committee")  will  conduct  a  review  of 
the  performance  of  the  3D  FCO 
specialist  and  additional  reviews  will  be 
conducted  by  the  Committee  every  six 
months  thereafter.  If  the  Committee 
elects  to  terminate  the  Enhanced  Parity 
Split  for  the  3D  FCO  speciaUst  as  result 
of  one  of  these  regular  reviews,  the 
specialist  will  be  afforded  the  ability  to 
appeal  that  decision  to  the  Board  of 
Governors  of  the  Exchange  pursuant  to 
the  procedures  in  Article  XI,  Section 
1 1-1  of  the  Exchange's  by-laws.^ 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5) '"  in  that 
the  proposal  is  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  and  to  protect 
investors  and  the  public  interest. 


■Id. 

"Phlx  Rule  1014[h)  does  not  confer  time  priority 
on  customer  orders  las  compared  to  non<ustomer 
orders)  for  100  or  more  FCO  contracts.  Consistent 
w  ith  this,  the  30  FCO  specialist  will  be  entitled  to 
receive  the  full  Enhanced  Parity  Split  on  parity 
trades  with  customer  orders  (or  100  or  more  FCO 
contracts.  Telephone  conversation  between  Michele 
Weisbaum.  Associate  Geoeral  Counsel.  Phlx.  and 
Brad  Ritter.  Senior  CounseL  OMS.  Division. 
Commission,  on  December  B.  1994. 

"  See  Amendment  .No.  I.  supra  note  5. 

'"15  U.S.C.  78f(b)(5Z)  (19881. 


Specifically,  the  Commission  finds  that 
the  proposal  may  serve  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  marlcet  by 
encouraging  the  3D  PCO  specialist  to 
maintain  tight  markets  in  order  to  attract 
order  flow  to  the  Exchange.  Further,  the 
proposed  rule  change  provides  that  the 
Enhanced  Parity  Split  will  not 
disadvantage  customer  orders  for  fewer 
than  100  contracts  that  are  on  parity 
vdth  the  3d  FC»  speciahst." 

The  Commission  notes  that  several 
Exchange  proposals  implementing 
enhanced  parity  splits  for  equity  and 
index  option  specialist  have  recently 
been  approved  by  the  Commission. '^  As 
discussed  in  connection  with  those 
approval  orders,  specialists,  including 
the  3D  FCO  specialist,  have 
responsibilities  that  other  crowd 
participants  do  not  share,  such  as  the 
staff  costs  associated  with  continually 
updating  and  disseminating  quotes.'^' 
As  a  result,  the  Commission  believes  it 
is  reasonable  for  the  Exchange  to  grant 
certain  advantages  to  specialists,  such  as 
the  Enhanced  Parity  Split  proposed 
herein,  in  order  to  attract  and  retain 
well  capitalized  specialists  at  the 
Exchange.  As  a  result,  as  long  as  these 
advantages  do  not  unreasonably  restrain 
competition  and  do  not  harm  investors, 
the  Commission  believes  that  the 
granting  of  such  benefits  to  specialists, 
in  general,  is  within  the  business 
judgment  of  the  Exchange.  Therefore, 
even  though  the  proposed  rule  change 
could  arguably  have  some  negative 
impact  on  other  crowd  participants, 
other  than  customers  with  orders  for 
less  than  100  contracts,  for  the  reasons 
stated  above,  the  Commission  believes 
the  proposal  is  consistent  with  the  Act 

Furthermore,  the  Commission 
believes  that:  (1)  The  review  procedures 
proposed  by  the  Exchange,  as  discussed 
above,  adequately  ensure  that  the  3D 
FCO  specialist  will  receive  the  benefit  of 
the  Enhanced  Parity  SpUt  only  if  the 
specialist  satisfies  its  obhgations  and 
responsibilities  pursuant  to  Exchange 
rules;  and  (2)  in  cases  where  the  3D  FCO 
specialist  is  found  to  no  longer  be 


' '  See  supra  note  «. 

'^  See  Securities  Excha.'^ge  Act  Release  .\os. 
34109  (May  25.  1994).  59  FR  28570  (June  2,  19941 
(providing  an  enhanced  parity  split  for  new  equity 
option  specialist  units  trading  newly  listed  option 
classes)  (  "Exchange  Aa  Release  No.  34109").  34606 
(August  26.  1994).  59  FR  45741  (September  2.  19941 
(providing  an  enhanced  parity  split  applyi-ng  to 
equity  option  specialists,  other  than  new  specialist 
units,  for  certain  assigned  option  classes),  and 
35028  (November  30.  1994).  59  FR  63151 
(December  7. 1994)  (expanding  the  enhanced  parity 
split  in  the  foregoing  orders  to  include  index  option 
specialists  as  well  as  equity  option  specialists) 
( "Exchange  Act  Release  >io.  35028"). 

"See  Exchange  Act  Release  No.  34109.  supra 
note  12. 
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eligible  for  the  Enhanced  Parity  Split, 
the  appeal^  procedures  proposed  by  the 
Exchange  adequately  protect  the  due 
process  rig!  its  of  the  specialist.  The 
Commission  believes  that  these  criteria 
balance  the  competing  interests  of  the 
Exchange  and  the  3D  FCO  specialist  by 
ensuring  regular  review  of  specialist 
performanc  e  and  that  the  specialist's 
due  proces  i  rights  are  protected  in  cases 
where  the  i  Committee  makes  a 
determinat  on  that  the  Enhanced  Parity 
Split  shoul  1  be  denied. 

Finally,  1  he  Commission  notes  that 
even  thoug  i  the  Enhanced  Parity  Split 
will  have  a  negative  impact,  in  certain 
circumstan  ces,'*  on  customer  orders  for 
more  than  100  contracts,  the 
Commissic  n  believes  that  this  does  not 
raise  signii  icant  regulatory  concerns  in 
the  contexi  of  the  3D  FCO  market.  The 
FCO  mark(  t,  in  general,  is  dominated  by 
institution  ;  and  sophisticated  corporate 
investors  v  ho  typically  trade  in  large 
numbers  o  FCO  contracts,  i.e.,  100 
contracts  c  r  more  at  a  time.  The 
Commissic  n  believes  that  non- 
institution  il  investors  who  participate 
in  the  FCO  market  generally  enter  into 
transaction  s  for  far  fewer  contracts.  The 
Exchange'!  rules,  as  approved  by  the 
Commissic  n.  already  acknowledge  this 
distinction  by  affording  time  priority  for 
trades  that  would  otherwise  be  on  parity 
only  for  ci;  stomer  orders  for  fewer  than 
100  contra  ;ts.^5  as  a  result,  because  the 
negative  ir  ipact  of  the  rule  on  customers 
will  be  lin  ited  substantially  to 
institution  >  and  sophisticated  corporate 
FCO  inves  ors  trading  3D  FCOs,  the 
Commissi(  m  beheves  that  the  benefits  of 
the  propos  al  discussed  above  outweigh 
the  negatii  e  impact  of  the  rule  change 
on  this  cla  >s  of  FCO  customers. 

The  Cor  imission  finds  good  cause  for 
Amendment  Nos.  1  and  2  to 
rule  change  prior  to  the 
after  the  date  of 
of  notice  of  filing  thereof  in 
Register  in  order  to  allow 
speciahst  to  begin  receiving 
of  the  Enhanced  Parity  Split 
.  The  Commission  notes 
I  peal  procedures  provided  in 
No.  1  are  consistent  with 
able  to  equity  and  index 
ialists  who  are  denied  the 
parity  participation  available 
]  lecialists  pursuant  to  prior 


approvmg 
the  propo^d 
thirtieth 
publicatioi 
the  Feder 
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Commission  approval  orders."*  Further, 
the  Commission  finds  that  the  proposal 
in  Amendment  No.  1  to  Rule  503  merely 
makes  this  rule  consistent  with  Rule 
1014  and  therefore  does  not  raise  any 
regulatory  issues  that  were  not 
addressed  when  Rule  1014  was 
amended. ^^  Finally,  Amendment  No.  2 
merely  clarifies  the  manner  in  which 
the  Enhanced  Parity  Split  will  be 
applied.  Accordingly,  the  Commission 
believes  that  Amendment  No.  2  should 
serve  to  minimize  the  potential  for 
confusion  regarding  the  application  of 
the  proposed  rule  change. 

Based  on  the  foregoing,  the 
Commission  believes  it  is  consistent 
with  Section  6(b)(5)  of  the  Act  to 
approve  Amendment  Nos.  1  and  2  to  the 
Phlx's  proposal  on  an  accelerated  basis. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  Nos. 
1  and  2.  Persons  making  wTitten 
submissions  should  fix  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NVV.,  Washington,  DC  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  file  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NVV., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Phlx.  All  submissions  should  refer  to 
the  File  No.  SR-Phlx-94-42  and  should 
be  submitted  by  January  30.  1995. 


d(ilay. 


■■•The  Enh  meed  Parity  Split  will  have  a  negative 
impact  on  cu  stomer  orders  for  100  or  more 
contracts  onl  ^  where  the  customer  is  on  parity  with 
the  3D  FCO  !  pecialist  and  one  or  more  other  crowd 
participants.  In  cases  where  only  a  customer  and 
the  3D  FCO :  pecialist  are  on  parity,  the  Enhanced 
Parity  Split  >  (ill  have  no  effect.  Sffe  Amendment 
No.  2.  supra  note  6. 

>■»  See  Phl4  Rule  1014  (h)|i). 


'"See  supra  note  12.  The  Commission  nutns  that 
equity  and  index  options  traded  at  the  Exchange  are 
assigned  to  specialists  by  the  Exchange's  Allocation 
Committee  and  that  the  E.xchange's  by-laws  provide 
specific  procedures  regarding  appeals  of  decisions 
by  the  Allocation  Committee.  See  Phlx  By-laws. 
Article  XI,  Section  ll-l(c).  Under  this  proposal, 
however,  the  FCO  Committee  will  be  making  the 
determination  to  deny  the  Enhanced  Parity  Split  to 
the  3D  FCO  specialist.  As  a  result,  the  appeals 
process  pursuant  to  this  proposal  will  vary, 
procedurally,  from  that  available  to  equity  and 
index  option  specialists  who  are  denied  the 
enhanced  parity  splits  available  to  those  speci^ilisis. 
See  Phlx  By-laws,  Article  Xl.  Section  1 1-1  (a). 
Telephone  conversation  between  Michele 
Weisbaum.  Associate  General  Coun.sel,  Phlx.  and 
Brad  Ritter,  Senior  Counsel,  OMS.  Division. 
Commission,  on  December  8,  1994.  Despite  the 
procedural  differences,  the  Commission  believes 
(hat  the  appeal  rights  available  to  the  3D  FCO 
specialist,  as  proposed  herein,  provide  adequate 
due  process  protection  to  the  3D  FCO  specialist. 

"  See  Exchange  Act  Release  No  l.'>028.  fupro 
note  12. 


It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'"  that  the 
proposed  rule  change  (SR-Phlx-94-42). 
as  amended,  is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. ^^ 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 
|FR  Doc.  95-428  Filed  1-6-95;  8:45  ami 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  and  Amendment  No.  1  to 
the  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc., 
Relating  to  an  Extension  of  the 
Automated  Options  Market  ("AUTOM") 
Pilot  Program 

December  30,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s{b)(l),  notice  is 
hereby  given  that  on  November  21 , 
1994,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  items 
have  been  prepared  by  the  Exchange. 
The  Exchange  subsequently  filed 
Amendment  No.  1  to  the  proposal  on 
December  1, 1994.'  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

1.  Self-Regulatory  Organizations 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  extend  the 
Exchange's  Automated  Options  Market 
("AUTOM")  pilot  program  until 
December  31,  1995.  The  text  of  the 
proposal  is  available  at  the  Office  of  the 
Secretary,  the  Phlx,  and  the 
Commission. 


••15  U.S.C.  78s(b)(2)(1988). 

"17CFR200.3O-3(a)(12)(1993). 

'  In  Amendment  No.  1,  the  Exchange  requested 
accelerated  approval  of  the  proposed  rule  change. 
See  Letter  from  Edith  Hallahan,  Special  Coun.«.el. 
Phlx,  to  Michael  Walinskas,  Branch  Chief,  Office  ol 
Market  Supervision  ("OMS").  Division  of  Market 
Regulation  ("Division"),  Commission,  dated 
December  1,  1994  ("Amendment  No.  1"). 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  sections  (A).  (B), 
ind  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

AUTOM  is  the  Exchange's  electronic 
order  routing,  delivery,  execution,  and 
reporting  system  for  equity  and  index 
options.  AUTOM  is  an  on-line  system 
that  allows  electronic  delivery  of 
options  orders  from  member  firms 
directly  to  the  appropriate  specialists  on 
the  Phlx  options  trading  floor,  with 
electronic  confirmation  of  order 
executions.  Certain  orders  are  eligible 
for  AUTOM  "s  automatic  execution 
feature.  AUTO-X.  AUTO-X  orders  are 
executed  automatically  at  the 
disseminated  quotation  price  on  the 
Exchange  and  reported  to  the  Options 
Price  Reporting  Authority  ("OPRA") 
and  to  the  originating  firm.  Generally, 
the  specialist  is  the  contra-side  to 
AUTO-X  trades.^  Those  orders  not 
eligible  for  AUTO-X  are  executed 
manually  by  the  specialist,  and,  upon 
execution  of  the  order,  are  entered  into 
the  Exchange's  systems  for  reporting  to 
OPRA  and  to  the  firm  that  placed  the 
order. 

The  AUTOM  system  has  operated  on 
a  pilot  basis  since  1986,  when  it  was 
first  approved  by  the  Commission  for 
market  orders  of  up  to  five  contracts  for 
all  exercise  prices  in  the  near-month 
covering  12  Phlx-traded  equity  options.^ 
Since  that  time.  AUTOM  has  been 
extended  and  amended  several  times.* 


'  See  Securities  Exchange  Act  Release  \o.  35033 
(N'ovember  30,  1994),  59  FR  63152  (December  7, 
1994)  (order  approving  a  "wheel"  execution  systom 
to  automatically  assign  the  specJEist  and 
participating  Registered  Options  traders,  cr.  « 
rotating  basis,  as  the  contra-side  to  .^UTO-X 
trades). 

^  See  Securities  Exchange  Act  Release  No.  25540 
(March  31.  1988),  53  FR  11390  (Ap.il  6.  1988). 

*  See  Securities  Exchange  Act  Release  Nos.:  23868 
dune  30.  1««8).  S3  FR  25563  ((uly  7,  1968)  (order 
extending  the  pilot  program  to  include  25 
additional  e<^ity  options  ar.d  exiending  the  pilot 
through  December  31, 1988);  26354  (December  1.1. 
1988).  53  FR  511*5  (December  20.  1988)  (order 
extending  pilot  program  through  June  30,  1989); 
26522  (February  3, 1989).  54  FK  6465  (February  10. 


The  purpose  of  the  proposed  rule 
change  is  to  extend  the  AUTOM  pilot 
program  until  December  31. 1995.  The 
Phlx  believes  that  this  extension  of  the 
pilot  program  should  provide  the 
Exchange,  as  well  as  the  Commission. 
with  additional  time  to  study  the 
effectiveness  of  AUTOM  prior  to  either 
a  further  extension  or  permanent 
approval  of  the  pilot  program.  During 
this  extension,  the  Exchange  intends  to 
monitor  the  implementation  of  certain 
enhancements  to  AUTOm  as  well  as  to 
codify  the  entire  pilot  program  as  an 
E.xchange  rule.^ 

Generally,  the  Exchange  believes  that 
since  the  last  extension  of  the  pilot 
program  ,s  AUTOM  has  functioned 
properly  and  efficiently,  without  any 
material  problems  reported  by  Phlx 
members  of  AUTOM  users,  and  without 
significant  malfunctions  or  operational 
failures. 

The  Exchange  believes  that  AUTOM 
provides  small  customer  option  orders 
with  the  benefits  of  electronic  deUvery 
and  reporting,  while  AUTO-X  provides 
automatic  e.xecutions  as  well. 
Accordingly,  the  Exchange  believes  that 
AUTOM  increases  the  speed  and 
efficiency  of  order  delivery,  execution 
and  reporting.  This,  the  Exchange 
believes,  promotes  both  liquidity  and 
fair  and  orderly  markets.  For  these 
reasons,  the  Phlx  beUeves  that 
extending  the  AUTOM  pilot  program 


1989)  (order  extending  pilot  through  December  31. 
1989);  27599  (January  9. 1990).  55  FR  1751  (Januan, 
18.  1990)  (order  extending  pilot  through  June  30, 
1990):  28265  July  26.  1990).  55  FR  31274  (August 
1,  1990)  (order  extending  pilot  through  December 
31,  1990):  28978  (March  IS,  1991).  56  FR  12050 
(March  21. 1991)  (order  extending  pilot  through 
December  31.  1991  and  approving  the  use  of 
AirrO-X  as  pan  of  the  AUTOM  pilot  program); 
29662  (September  9.  1991),  56  FR  46816  (September 
16,  1991)  (order  permitting  ALTTO-X  orders  \fp  to 
20  contracts  in  Duracell  operations  only);  29762 
(Octobers.  1S91 1,  56  FR  51247  (October  10,  1991) 
(order  pennitting  AUTX3-X  for  all  strike  prices  and 
expiration  months);  29837  (October  18, 1991),  56 
FR  55146  (October  24,  1991)  (order  extending  pilot 
through  December  31,  1993);  32000  (March  15. 
1993).  58  FR  15IG8  (March  19,  1993)  (order 
approving  the  delivery  of  orders  for  up  to  100 
contracts  through  AUTOM  and  execution  of  orders 
for  up  to  25  contracts  through  AUTO-X);  32906 
(September  15,  1993),  58  FR  49345)  (September  22. 
1993)  (order  permitting  AUTO-X  orders  up  to  25 
contracts  in  all  equity  options):  33405  (December 
30,  1993),  59  FR  790  (January  6.  1994)  (order 
extending  pilot  through  December  31, 1994) 
('Exchange  .*.ct  Release  No.  33405");  acd  34920 
(October  31.  1994),  59  FR  55510  (November  7,  1994) 
(order  approving  use  of  AUTOM  and  AUTO-X  for 
index  option  orders). 

'Separately,  the  E.xchange  is  proposing  to  limit 
the  eligibility  of  National  Over-the-Counter  Index 
options  for  execution  tfirough  AUTO-X.  Ses  File 
No.  SR-Phlx-94-60.  Additional!) ,  the  Exchange  is 
proposing  to  codifj-  the  types  of  orders  eligible  for 
AUTOM  and  AUTO-X.  See  File  No.  SR-Phlx-94-62 
See  also,  supra  note  2. 

f^  See  Exchange  Act  Release  No.  33405.  Supra 
note  4. 


until  December  31. 1995.  is  consistent 
with  Section  6  of  the  Act.  in  general, 
and,  Section  6(b)(5),  the  particular,  in 
that  the  proposal  is  designed  to  promote 
just  and  equitable  principles  of  trade, 
and  to  protect  investors  and  the  public 
interest.  In  addition,  the  Exchange 
believes  that  the  proposed  rule  change 
is  consistent  with  Section  llA(a)(l)(B) 
of  the  Act  in  the  that  AUTOM  is 
intended  to  improve,  through  the  use  of 
new  data  processing  and 
communications  techniques,  the 
efficiency  with  which  transactions  in 
Phlx  equity  and  index  options  are 
executive.  Further,  the  Exchange 
believes  that  AUTOM  fosters 
competition  among  options  exchanges, 
which  have  similar  systems  in  place. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  of  Comments  on  the 
Proposed  Rule  Change  Change  Received 
From  Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received  by  the  Exchange. 

No  wTitten  comments  were  either 
solicited  or  received  by  the  Exchange. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  E.xchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act.^ 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  tlie 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  Sections  6  and  1  l.A." 
Specifically,  the  Commission  continues 
to  believe  that  the  development  and 
implementation  of  the  AUTOM  system 
provides  for  more  efficient  handling  and 
reporting  of  orders  in  Phlx  options 
through  the  use  of  new  data  processing 
and  communications  techniques, 
thereby  improving  order  processing  and 
turnaround  time.^  The  Commission  also 


'  See  .\meisdment  No.  1.  supra  note  1 . 

"15  U.S.C.  §§78far.d  78k-l  (1988) 

'The  Commission  notes  that  in  the  last  cxten.sio.'i 
of  the  pilot  program,  the  Commission  stated  that 
prior  to  granting  perrr.anent  approval  or  any  further 
extension  of  the  pilot,  the  Phlx  would  be  requl.-ed 
to  submit  a  full  report:  (1)  dEScrib.i:g  certain  system 
modifications  then  in  progress  by  the  Exchange  and 
describing  the  effect  those  modifications  have 
subsequently  had  on  AUTOM:  and  (2)  updating  a 
report  submitted  by  the  Phlx  dated  November  24. 

Continued 
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ion  with  the  last  e.xiension  of  the 
Exchange  Act  Release  No.  33405, 
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e  pilot  program.  See  Letter  from 
.  First  Vice  President.  Market 
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s.  Branch  Chief,  QMS.  D\\  ision. 
ted  December  14,  1994.  and  letter 
Vice  President.  Equity  Options 
Phlx.  to  Michael  Walinskas. 
Division.  Commission,  dated 
("December  21  Letter"), 
ote  5. 
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ission  expects  the  Phlx  to 
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ude:  (1)  a  description  of  the 
by  AUTOM;  (2)  the  degree  of 
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or  before  November  1,  1995. 
ige  Act  Release  No.  33405.  supra 
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ission  expects  the  Phlx  to 
ify  the  Commission  of  any  and  all 
uring  this  extension  of  the  pilot 
a  material  effect  on  the  capacity  of 
touted  systems.  See  also.  December 
note  9. 


the  Phlx  to  continue  the  AUTOM  pilot 
program  on  an  uninterrupted  basis. 
Specifically,  the  Commission  believes 
that  the  Phlx's  proposal  to  extend  the 
AUTOM  pilot  program  does  not  raise 
any  new  issues  because  it  merely 
extends  the  pilot  program  as  it  is 
currently  operating.  Further,  the 
Commission  continues  to  believe  that 
the  pilot  program  is  beneficial  to 
maintaining  the  quality  and  efficiency 
of  the  Phlx's  market.  Finally,  the 
Commission  notes  that  there  have  been 
no  adverse  comments  concerning  the 
pilot  program  since  its  implementation. 
Accordingly,  the  Commission  believes 
that  granting  accelerated  approval  of  the 
proposed  rule  change  is  appropriate  and 
consistent  with  Sections  6  and  11 A  of 
the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N\V., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  WTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Phlx.  All  submissions  should  refer  to 
File  No.  SR-Phlx-94-41  and  should  be 
submitted  by  January  30, 1995. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'^  that  the 
proposed  rule  change  (SR-Phlx-94-41), 
as  amended,  is  approved  through 
December  31, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  95-384  Filed  1-6-95;  8:45  am) 
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(Release  No.  34-35188;  File  No.  SR-Phtx- 
94-46] 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  inc.; 
Order  Granting  Approval  to  Proposed 
Rule  Change  Regarding  a  Post  Primary 
Trading  Session 

)ainiary  3,  1995. 
I.  Introduction 

On  October  3.  1994  the  Philadelphia 
Stock  E.xchange,  Inc.  ("Phlx"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC  or 
"commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder.^  a  proposed  rule  change  to 
extend  the  close  of  trading  on  the 
Exchange's  equity  trading  floor  from 
4:00  to  4:15  p.m..  creating  a  new  Post 
Primary  Session  ("PPS").  On  November 
25.  1994.  the  Phlx  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.* 

The  proposed  rule  change,  as 
amended,  was  published  for  comment 
in  Securities  Exchange  Act  Release  No. 
35007  (November  25.  1994).  59  FR 
61915  (December  2. 1994).  No 
comments  were  received  on  the 
proposal. 

Pursuant  to  the  current  Phlx  Rule  101 
(Hours  of  Business),  trading  in  any 
equity  security  on  the  Exchange's  pquitv 
floor  ends  at  4:00  p.m.  The  PPS. 
however,  will  extend  these  hours  for  an 
additional  fifteen  minutes.  Thus,  the     • 
hours  of  the  Phlx's  auction  trading 
market  will  be  extended  from  the 
current  hours  of  9:30  a.m.  to  4:00  p.m. 
to  the  new  hours  of  9:30  a.m.  to  4:15 
p.m. 

Under  the  Phlx's  proposal  to  extend 
its  trading  hours,  all  Exchange  rules 
applicable  to  floor  trading  during  the 
Exchange's  regular  hours''  will  continue 
to  apply  to  floor  trading  during  the  PPS. 
except  that  during  the  PPS,  (1)  orders 
that  are  designated  "PPS"  are  eligible 
for  execution,  and  (2)  GTX  orders  are 
executable  after  the  close  of  the  PPS 
(i.e..  GTX  orders  are  executable  after 
4:15  p.m.  instead  of  4:00  p.m.).  In  order 
to  facilitate  the  extension  of  trading,  the 


•  15  U.S.C.  §78sCd)(1)  (1988). 
M7  CFR  240.19b-4  (1991). 

'See  letter  from  Gerald  D.  O'Connell.  Vice 
President.  Market  Surveillance.  Phlx,  lo  Glen 
Barrentine.  Senior  Counsel,  Commission,  dated 
November  23.  1994. 

*  "Regular"  hours  of  trading  excludes  the  after 
hours  trading  facility  for  GTX  orders  permissible 
pursuant  to  Phlx  Rule  232(c).  This  Rule  defines  a 
"GTX"  order  as  one  that  is  good  until  cancelled, 
eligible  for  primary  market  protection  based  on 
volume  that  prints  on  the  New  York  Stock 
Exchange  ("NYSE")  or  American  Stock  Exchange 
("Amex")  after-hours  trading  ses.<ion. 


Exchange  is  amending  the  following 
Phlx  rules:  Rule  101— Hours  of 
Business;  Rule  229 — Philadelphia  Stock 
Exchange  Automated  Communication 
and  Execution  System  ("PACE");  Rule 
232— Handling  Orders  When  the 
Primary  Market  is  Not  Open  for  Free 
Trading  (EXP.  PPS.  GTX  Orders):  and 
Equity  Floor  Procedure  Advice  EF-1 — 
Designating  Orders  for  Execution  in 
Instances  Where  the  Primary  Market  is 
Not  Open  in  an  Issue  for  which  the  Phlx 
is  Open  for  Free  Trading. 

As  indicated  above.  Pnlx  Rule  101 
will  be  amended  to  reflect  the  extension 
of  the  hours  of  business.  Second,  the 
Exchange  is  amending  Phlx  Rule  229. 
governing  the  operation  of  PACE,  to 
designate  PACE  as  an  eligible  order 
routing  system  for  PPS  eligible  orders. 
PACE  will  not.  however,  be  available  as 
an  order  execution  mechanism  during 
PPS.s 

Third.  Phlx  Rule  232  currently  only 
governs  after-hours  trading  (crossing 
session)  of  GTX  orders.  The  Exchange  is 
amending  it.  however,  so  that  it  will 
specify  that  GTX  orders  are  executable 
after  the  PPS  close,  and  also  encompass 
(1)  PPS,  and  (2)  rules  governing  trading 
on  the  Phlx  when  the  primary  market  is 
not  open  for  free  trading  in  an  issue  at 
a  time  that  the  Phlx  is  open  for  free 
trading.  Rather  than  assigning  PPS  a 
new  rule  number,  the  applicable  PPS 
provision  is  being  added  to  Phlx  Rule 
232  in  order  to  group  into  a  single  rule 
the  three  Exchange  provisions  relating 
to  trading  on  the  Phlx  during  periods 
when  the  primary  market  is  not  open  for 
free  trading.^ 

With  respect  to  the  PPS  provision. 
Rule  232  will:  require  that  orders  be 
designated  PPS  to  be  eligible  for 
execution  during  the  PPS;  and  specify 
that  since  PPS  is  merely  an  extension  of 
the  Exchange's  auction  market,  whereby 
bids  and  offers  are  dynamically  updated 
for  trading  imder  normal  auction  market 
principles,  that  Exchange  rules 
applicable  to  floor  trading  during  the 
"regular"  session  will  continue  to 
apply.  In  this  regard,  market,  limit  and 
contingent  order  types  currently 
acceptable  under  Exchange  rules  will  be 
accepted  for  PPS  if  so  designated.^ 


^  Orders  received  by  4:00  p.m.  Eastern  Time  as 
determined  electronically  by  the  P.\CE  system  are 
eligible  for  execution  during  regular  trading  hours 
(i.e..  before  the  PPS).  See  Phlx  Rule  229 
Commentary  .17. 

•With  respect  to  equities,  "free"  trading  is  that 
which  occurs  after  the  initial  opening  of  a  security, 
but  not  during  a  trading  halt. 

'  For  example,  pursuant  to  Phlx  Rule  207.  a  "GTC 
PPS"  (such  an  order  is  good  'til  cancelled  but 
executable  during  PPS.  and  differs  from  a  GTX 
order  in  that  the  later  is  eligible  for  execution  after 
the  close  of  the  Exchange)  order  will  be  eligible  for 
PPS  execution,  and.  if  not  executed,  will  be  eligible 


Finally,  the  GTX  provisions  will  be 
renumbered  as  paragraph  (c)  of  Phlx 
Rule  232. 

With  respect  to  the  situation 
addressed  in  Equity  Floor  Procedure 
Advice  EF-1 — where  the  Phlx  is  open 
for  trading  before  the  primary  market  is 
open,  or  during  a  non-regulatory  halt  in 
trading  on  the  primary  market — this  will 
be  codified  into  Phlx  Rule  232(a).  In 
addition,  the  use  of  the  yellow  ticket, 
designating  orders  eligible  for  execution 
when  the  Phlx  is  open  for  trading  in 
such  a  circumstance,  will  be  replaced 
w'ith  the  use  of  the  designator  "EXP" 
(meaning  ex-primary)  to  parallel  the 
designators  "PPS"  and  "GTX"  in  Rule 
232.8 

The  Commission  finds  that  the 
proposed  rule  change  to  e.xtend  the 
Phlx's  auction  market  trading  session  to 
4:15  p.m.  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
Section  6(b). ^  In  particular,  the 
Commission  believes  the  proposal  is 
consistent  with  the  Section  6Cb){5) 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  piinciples  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  pubUc,  in  that  it  is  reasonably 
designed  to  promote  just  and  equitable 
principles  of  trade,  and,  in  general, 
perfect  the  mechanism  of  a  free  and 
open  national  market  system. 

The  Commission  believes  that  the 
decision  to  change  the  Exchange's 
trading  hours  does  not  raise  any  new 
regulatory  concerns.  Currently,  auction 
market  trading  after  4:00  p.m.  (EST) 
occurs  on  the  Pacific  Stock  Exchange 
("PSE").io  The  Phlx  system  will  operate 
in  a  substantially  similar  manner  and 
enable  the  Phlx  to  compete  with  the  PSE 
for  after  hours  volume.  Specifically,  the 
Phlx  PPS  will  continue  to  provide  full 
transparency  by  disseminating  quotes 
through  the  Consolidated  Quotation 
System  and  reporting  trades  to  the 
consolidated  tape.  In  addition,  there 
will  continue  to  be  complete  access  to 
the  Phlx  market  during  PPS  and  the 


for  execution  during  ensuing  days  because  of  the 
GTC  designation. 

•The  Phlx  is  also  making  a  few  minor  changes 
to  clarify  that  the  PhU  may  not  he  open  for  free 
trading  during  a  regulatory  trading  halt  on  the 
primary  market,  and  to  reword  the  three-year  cycle 
for  imposing  fines  (i.e.,  the  fine  schedule  is 
structured  such  that  successive  violations 
committed  during  a  three-year  time  span  result  in 
successive  increased  fines). 

•15  U.S.C  §78f(b)  (1988). 

'"See  Securities  Exchange  Act  Release  No.  29631 
(August  30,  1991),  56  FR  46025  (September  9. 
1991). 


usual  auction  market  rules  will  continue 
to  apply.  Moreover,  in  order  to  preserve 
the  execution  quality  of  limit  orders 
placed  on  the  specialists'  books  during 
"regular"  trading  hours,  such  orders 
will  not  automatically  migrate  to  the 
PPS,  but  rather  will  do  so  only  if  the 
order  is  so  designated  {i.e..  with  an  EXP 
indicator  on  the  ticket).  Finally,  the 
Commission  has  not  received  any 
comment  letters  from  the  public  or  Phb< 
members  raising  any  regulatory  issues 
in  connection  with  the  extension  of  the 
Phlx  auction  market  hours  to  4:15  p  m. 

The  Commission  notes,  however,  that 
during  the  proposed  extension  of 
trading  hours,  the  PSE  is  the  only  other 
national  securities  exchange  that  will  be 
operating  an  auction  market.  In  this 
regard,  the  Phlx  has  represented  to  the 
Commission  that  the  Intermarkct 
Trading  System.  (  "ITS")  will  be  in 
operation  as  a  link  between  the  two 
exchanges  during  the  PPS."  Thus.  ITS 
commitments  will  be  able  to  be  routed 
back  and  forth,  just  as  during  the  regulor 
trading  hours. 

Although  the  NYSE  is  operating  its 
Off-Hours  Trading  ("OHT")  facility  and 
the  Amex  is  operating  its  after-hours 
trading  session  diuing  this  time  period, 
these  sessions  are  limited  to  accepting 
single  stock  orders  priced  at  either  the 
NYSE  or  Amex  closing  price, 
respectively,  or  effecting  portfolio 
trades.  Because  the  PPS  trading  session 
will  not  overlap  the  5:00  p.m. 
executions  in  Crossing  Session  I  of  the 
NYSE's  OHT  facihty  or  the  Amex's 
after-hours  trading  facility,  the  proposal 
being  approved  today  does  not  raise 
market  structure  issues  regarding  the 
interaction  between  the  PPS  and  these 
two  after-hours  systems. 

Accordingly,  the  Commission  does 
not  believe  that  an  extension  of  the 
Phlx's  auction  market  trading  hours  to 
4:15  p.m.  will  have  an  adverse  effect  on 
the  maintenance  of  fair  and  orderly 
markets  or  disadvantage  public 
customers. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (SR-Phlx-94-46) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  95-386  Filed  1-6-95;  8:45  am) 

BILUNG  CODE  WIO-OI-M 


"See  letter  from  Gerald  O'Connell.  Urst  Vice 
President.  Phlx,  to  Amy  Bilbija.  Attorney. 
Commission,  dated  December  28.  1994 

>-  15  U.S.C  S78s(b)(2)  (1988). 

>M7  CF"R  200.30-3(a)(12)  (1991). 
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[Investm^t  Company  Act  Release  No. 
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Muir  Invlestment  Trust;  Application  for 
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30.  1!)1M. 

Securities  and  Exi.h-aiige 

4(;n  (••SEC"). 

'Jotice  of  .■Application  for 
ion  Under  the  Investment 
.Act  of  1940  (the  ••Act"). 


Muir  Investment  Trust. 
ACT  SECTION:  Section  8(0- 
OF  APPLICATION:  .AppUcanl 
irder  declaring  that  it  has 
be  an  investment  company 
The  appHcation  on  Form 
;s  iiled  on  December  9.  1U94. 
OR  NOTIFICATION  OF  HEARING:  An 
mti;;;;  the  application  wilJ  be 

less  the  SEC  orders  a  hearing, 
d  persons  may  r«^quest  a 
)\  writing  to  the  SEC's 
y  an.-]  sen  ing  applicant  with  a 
he  rofjiiest.  personally  or  by 
ari.Mg  requests  should  l)e 
In  the  SEC  by  5:30  p.m.  on 
2-4.  1995.  and  should  be 
nied  by  proof  of  se-nice  on 
t.  in  the  form  of  an  affidavit  or. 
nrs,  a  c:ertificate  of  service. 
rr>quests  should  state  the  nature 
ritcTS  interest,  the  reason  for  the 
and  the  issues  contested, 
w  ho  vvi.sh  to  be  notified  of  a 
may  request  notification  by 
o  the  .SEC's  Secretary. 

:  Secretary.  SEC.  45t)  5th 
W..  Washington.  DC  20549. 

.  325  Sharon  Park  Drive  #303. 
ark.  California  94025. 

INFORMATION  CONTACT: 
Dw\er.  Staff  Attorney,  at  (202) 
.  or  C.  David  Messmnn.  Branch 
(202)  942-05G4  (Division  of 
Management,  Office  of 
Company  Regulation). 

INFORMATION:  The 
follow]  ;g  is  a  ssimmar}'  of  the 
applica  ion.  The  complete  application 
may  h^  '  btained  for  a  fee  at  the  .SEC's 
Publf    leterenre  Branch. 

Applic.  mi's  Representations 


t  nt 


Hcant  i.s  an  open-end 
ed  managen;ent  investment 
v  organized  as  a  Delaware 
'  tnist.  On  February  2r,.  1991, 
registt!red  under  the  Act  as 
ent  company,  and  filed  a 
ion  statement  on  Form  N-l.A 
•  ection  8(b)  of  the  Act  and  the 
Act  of  1933  to  register  an 
te  number  of  shares  of  it  series 
ifornia  Tax-Free  Bond  Fund, 
ion  statement  bec:ame 


i:\ 


ej istrati 


effective  on  June  10,  1991,  and 
applic:ant's  initial  public  offering 
commended  on  or  about  June  12.  T.jyi. 

2.  On  November  22,  1993  and 
December  13, 1993,  applicant's  board  of 
trustees  approved  an  agreement  and 
plan  of  reorganization  (the  "Plan") 
whereby  applicant  would  transfer 
substantially  all  of  its  assets  and 
liabilities  to  Muir  California  Tax-Free 
Income  Portfolio  (the  "Acquiring 
Fund  "),  a  new  series  of  Working  .Assets 
C^ommon  Holdings  (the  "Acquiring 
Company"),  a  Massachusetts  business 
trust  registered  under  the  Act. 
Applicant's  trustees  stated  in  a 
combined  proxv  statement/prospe»:lus 
dated  Mai-ch  30. 1994  that  the 
reorganization  v\'ould  keep  costs  under 
«;ontrol  and  gain  economies  of  st;3le 
while  maintaininc'  applicant's  stric  t 
soc:ially  responsible  investment 
philosophy. 

3.  Applicant  and  Acquiring  Fund 
share  a  common  investment  subadviser, 
CMG/Seneca  Capital  Management. 
A(;cordingly,  applicant  and  Acquiring 
[•\ind  may  be  deemed  to  be  affiliated 
persons  of  each  other  Applicant 
therefore  relied  on  the  exemption 
provided  by  rule  17a-8  under  the  Ail  to 
effect  the  reorganization.  Cunsf^quently, 
in  accordance  with  rule  17a-8, 
applicant's  trustees  determined  (jn 
December  13,  1993,  and  the  trustees  of 
Ac(]uiring  Fund  detemiined  on  January 
18,  1994,  that  the  purchase  of  the  assets 
of  applicant  by  Acquiring  Fund  was  in 
the  best  interests  of  the  shareholders  of 
each  investment  company,  and  that 
such  purchase  would  not  result  in  any 
dilution  to  the  interests  of  the  existing 
shan^holders  of  each  company.' 

4.  Preliminary  proxy  materials  vvt.-re 
filed  with  the  SEC  on"januar>'  31. 1994. 
and  mailed  to  applicant's  shareholders 
on  or  about  April  8.  1994.  Applicant's 
shareholders  voted  to  approve  the  Plan 
at  a  special  meeting  held  on  May  3. 
1994.  Definitive  proxy  mattrriais  relating 
to  the  Flan  were  mailed  for  filing  with 
the  SEC  on  May  23,  1994. 

5.  As  of  May'l3.  1994.  snplicant  had 
1.114.801  shares  outslenci  :p.  having  an 
aggregate  net  asset  value  <  ■  ."il7.ni.140 
and  a  per  share  n(!t  asset  value  of 
.$15.35.  On  that  date,  pursuant  to  the 
Plan,  applicant  transferred  substantially 
all  ()!  its  as«;cts  and  lialulitir;s  to 

A(  quiring  Fund  in  exclia.".ge  fur  a 
number  of  full  and  frat  tianal  shares  ui 
.Acquiring  Fund  equal  in  nujnber  to 
applicant's  outstanding  shares.  The  net 


•  RuIk  17H-8  providus  rvlurf  bom  Ihp  affUiuii::! 
Iijiisailiijn  pr«)h;hit;oii  of  .sott'.iiij  17(a)  of  ihe  Ai.l 
for  <>  mnrgcr  ol  investment  tTHiipanies  ti.al  '.iv.iy  be 
Hffiliali-ti  pe.-Mins  uteai.h  otiier  soUy  by  rna.son  ol 
liavinijH  rumnion  i>^ve.s!i;ienl  aitviscr,  ron.nKiu 
il-rci  tors,  .f  r.(l''or  i  omninn  nffi<  nrs. 


assirt  value  of  a  share  of  Acquiring  Fund 
was  equal  to  the  net  asset  value  of  a 
share  of  applicant.  Applicant  then 
distributed  to  its  shareholders  pro  rata 
the  Acquiring  Fund  shares  it  received, 
in  (  omplete  liquidaticm  of  apphcant 

6.  No  brokerage  commissions  wenj 
paid  in  connection  with  the 
reorganization.  Pursuant  to  the  Plan, 
Working  Assets  Capital  M;magement, 
the  investment  adviser  of  Acquiring 
Fund,  agreed  to  pay  510,000  tovvaids 
Itjgal  fees  and  to  pay  the  c:osts  of 
printing,  mailing,  and  proxy 
solicitation  All  other  expcnst^s  ii» 
conn««:tion  with  the  reorganization  were 
borne  by  Muir  California  Tax-Free  Bond 
Fund  or  its  sponsor.  Sand  County 
Sef:urities.  L.P. 

7.  At  the  time  of  the  application, 
applic  ant  had  no  shareholders,  assets,  oi 
liabilities.  To  the  best  of  its  knowlech^e;, 
applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding.  Applicant 
is  not  engaged  in,  nor  does  its  propose 
to  engage  in.  any  business  activities 
other  than  those  net  essarv  for  the 
winding  up  of  its  affairs. 

8.  Applicant  will  take  all  action 
required  by  state  law  to  terminate  as  a 
Delaware  business  trust,  including  filing 
a  certificate  of  merger  with  the  Delaware 
.Secretary  of  State. 

For  the  SEC,  by  the  Divi.sion  of  Inveslmenl 
Management,  uniier  d^ilcgalfHJ  authority. 
Margaret  H.  McFarland. 
Deputy  Stfrretnry. 

IFR  Do».  95-42?)  Filiid  l-«i-S5;  8:45  ami 
BILDNG  COOC  801(M)1-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CGD  95-002) 

Lower  Mississippi  River  Waterway 
Safety  Advisory  Committee 

AGENCY:  Coast  Guard.  DOT 
ACTION:  Nolic:e  of  meeting. 

SUMMARY:  The  Lower  Mississippi  River 
Waterway  Safety  Advisory  Committee 
will  int'et  to  discuss  various  navigation 
safely  matters  affecting  the  Lower 
Mississippi  River  .irea.  The  meeting  will 
be  open  to  Lhe  public. 
DATES:  The  meeting  will  be  held  from  0 
a.m.  to  iipp.'-c'ximately  1  p.m.  on 
Tuesday.  February  7,  1U95. 
ADDRESSES:  The  mcfeting  wi!!  be  bt  !d  in 
room  18;i0  of  the  World  Trade  Center, 
2  Canal  Street,  New  Orleans,  Louisiana 
FOR  FURTHER  INFORMATION  CONTACT: 
LT]C.  Dave  Sens,  IKSCG.  Rpcord.iig 
Secretary,  Lower  Mississippi  River 
Waterway  Safety  Advisory  Committee. 


c/o  Commander,  Eighth  Coast  Guard 
District  (oan).  Room  1211.  Hale  Boggs 
Federal  Building,  501  Magazine  Street, 
New  Orleans.  LA  70130-3396. 
telephone  (504)  589-2353. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2  Section  1  et  seq.  The 
meeting  is  open  to  the  public.  Members 
of  the  public  may  present  written  or  oral 
statements  at  the  meeting.  The  agenda 
for  the  meeting  consists  of  the  following 
items. 

(1)  Presentation  of  the  minutes  from 
the  April  19,  1994  full  Committee 
meeting. 

(2)  Discussion  of  previous 
recommendations  made  by  the 
Committee.  Discussions  will  include  an 
update  on  gaming  vessel  issues,  marking 
of  an  alternate  route  through  Breton 
Sound,  and  an  update  on  CH-67  VHF/ 
FM  interference. 

(3)  Presentation  of  any  additional  new 
items  for  consideration  of  the 
Committee. 


Dated:  December  30,  1994. 
R.C.  North. 

Rear  Admiral.  U.S.  Coaal  Guard  Commander. 

Eight  Coast  Guard  District. 

IFR  Dot.  94^34  Filed  1-6-94;  8:45  am] 

BILLING  CODE  4S10-14-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

December  30.  1994. 

The  Depa.'lTient  of  Treasury  has  made 
revisions  an;!  resubmitted  the  following 
public  infoimation  collection 
requirement(s)  to  OM3  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer. 
Department  of  the  Treasury,  Room  2110, 


1425  New  York  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0704. 

Form  Number:  IRS  Form  5471, 
Schedules  J,  M,  N,  and  O. 

Type  of  Review:  Resubmission. 

Title:  Information  Return  of  U.S. 
Persons  with  Respect  to  Certain  Foreign 
Corporations. 

Description:  Form  5471  and  related 
schedules  are  used  by  U.S.  persons  that 
have  an  interest  in  a  foreign  corporation. 
The  form  is  used  to  report  income  from 
the  foreign  corporation.  The  form  and 
schedules  are  used  to  satisfy  the 
reporting  requirements  of  sections  6035. 
6038  and  6046  and  the  regulations 
thereunder  pertaining  to  the 
involvement  of  U.S.  persons  with 
certain  foreign  corporations. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1.332,000. 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 


Form 

Recordkeeping 

Learning  about  the  law  or  the 
form 

Preparing  and  sending  the  form  to 
the  IRS 

5471   

86  hr.,  20  min  

3  hr.,  50  min  

26  hr.,  33  min  

8  hr.,  22  min  

10  hr.,  46  min  

25  he.  38  min  

1  hr.,  6  min  

6  min  

8  hr.,  22  min  

12  min  

31  hr.,  46  min. 

Sch.  J  

Sch.  M 

Sch.  N  

Sch.  0  

1  hr.,  6  min. 
32  min. 
3  hr.,  2  min. 
23  min. 

Frequency  of  Response:  Annually. 

Estimatecl  Total  Reporting/ 
Recordkeeping  Burden:  17,533,560 
hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571,  1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
IFR  Doc.  95-376  Filed  1-6-95:  8:45  am] 

BILLING  COOE  4830-01-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

December  30.  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 


Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2110.  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0002. 

Form  Number:  IRS  Form  CT-2. 

Type  of  Review:  Extension. 

Title:  Employee  Representative's 
Quarterly  Railroad  Tax  Return. 

Description:  Employee  representatives 
file  Form  CT-2  quarterly  to  report 
compensation  on  which  railroad 
retirement  taxes  are  due.  IRS  uses  this 
information  to  insure  that  employee 
representatives  have  paid  the  correct 
tax.  Form  CT-2  also  transmits  the  tax 
payment. 

Respondents:  Individuals  or 
households. 


Estimated  Number  of  Respondents/ 
Recordkeepers:  28. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping  26  min. 

Learning  about  the  law  or  13  min. 

the  fonn. 

Preparing  the  form  31  min. 

Copying,  assembling,  and  17  min. 

sending  the  form  to  the 

IRS. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  164  hours. 

Clearance  Officer:  GcU-rick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571,  1111  Constitution  Avenue, 
NW..  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340.  Office  of  Management 
and  Budget.  Room  10226,  New 
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Executive  i  Wire  BuiWiug.  VVashingtOii, 
DC  20503. 
Luis  K.  Holt  md. 

Departnii-nt  il 
|FR  Doc.  9S  r; 

BH.LINC  CODE 


995 


UMI 


Federal  Register  J  Vol.  60,  No.  5  /  Ntonday,  January  a,  1995  J  Notioes 


fteportx  AtiiiiagfineMt  Offtcer 
■Xll  Filed  l-6-«5;  fl:45  .ami 
4a3o-«<-p 


2427 


Sunshine  Act  Meetings 


Federal  Register 

Vol.  60.  No.  5 

Monday.  January  9.  1995 


Th.s  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  RETIREMENT  THRIFT  INVESTMENT 

BOARD 

TIME  AND  DATE:  10;00  A.M.  January  17. 

1995. 

PLACE:  4th  Floor,  Conference  Room, 

12.50  H.  Street,  N.W.,  Washington,  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the 
December  19,  1994.  Board  meeting. 

2.  Thrift  Savings  Plan  activiry  report  by  the 
Executive  Director. 

3.  Review  of  KPMG  Peat  Maruick  audit 
reports: 

■Pension  and  Welfare  Benefits 
Administration  Review  of  the  Thrift  Savings 
Plan  Account  Maintenance  Subsystem  at  the 
fnited  States  Department  of  Agriculture. 
Oirice  of  Finance  and  Management.  National 
Finance  Center." 

•Pension  and  Welfare  Benefits 
Administration  Review  of  the  Thrift  Savings 
Plan  Withdrawal  and  Inactive  Accounts 
Operations  at  the  United  States  Department 
of  Agriculture.  Office  of  Finance  and 
Management.  National  Finance  Center." 

■  Pension  and  Welfare  Benefits 
.Administration  Review  of  the  Thrift  Savings 
Plan  Svstem  Enhancem.ents  and  Software 
Ch.in^e  Controls  at  the  United  States 


Department  of  Agriculture,  Office  of  Finance 
and  Management.  National  Finance  Center." 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Tom  Trabucco,  Director,  Office  of 
External  Affairs.  (202)  942-1640. 

Dated:  January  4,  1995. 
Roger  W.  Mehle. 

E.verufive  Director.  Federal  Retirement  Thrift 
Investment  Board. 
[FR  Doc.  95-515  Filed  1-5-95;  9:40  ami 

BILLING  CODE  676O-01-M 


By  order  of  the  Commission; 
Donna  R.  Koehnke, 

Secrefory 

IFR  Doc.  95-543  Filed  1-5-95;  2:26  pml 

BILLING  CODE  7C2O-02-P 


AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission 

TIME  AND  DATE:  January  11,  1995  at  2:30 

p.m. 

PLACE:  Room  101,  500  E  Street  S.VV., 

Washington,  DC  20436. 

STATUS: 

1.  Agenda  for  future  meeting 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  No.  731-TA-725  (Preliminary) 
(Manganese  Sulfate  from  China)— briefing 
and  vote, 

5  Outstanding  action  jackets:  none 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  January  4.  1995. 


NATIONAL  TRANSPORTATION  SAFETY  BOARD 

TIME  AND  PLACE:  9:30  a.m..  Wednesday, 

January  18,  1995. 

PLACE:  The  Board  Room.  5tli  Flo.or,  490 

L'Enfant  Plaza,  SW..  Washington,  DC 

20594. 

STATUS:  Open 

MATTERS  TO  BE  CONSIDERED: 

6511     Safety  Study:  Factors  That  Affect 
Fatigue  in  Heavy  Truck  Accidents. 

6362.A    Pipeline  Accident  Report:  Rupture 
of  Texas  Eastern  Transmission 
Corporations  36-inch-diam.eter  Gas 
Transmission  Pipeline  and  Subsequent 
Fire.  Edison.  New  Jersey,  March  23. 
1994 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 

382-0660. 

FOR  MORE  INFORMATION  CONTACT:  Bea 

Hardesty.  (202)382-6525. 

Dated;  January  5,  1995. 
Bea  Hardesty, 

Federal  Register  Liaison  Officer. 

IFR  Dw .  95-607  Filed  1-5-95;  345  pml 
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UNITED !  TATES  SENTENCING 
COMMISilON 

SentenciiHg  Guidelines  for  United 
States  Cdurts 


United  States  Sentencing 
n. 

ice  of  proposed  amendments 
ig  guidelines,  policy 
and  commentary.  Request 
*.  Notice  of  hearing. 


AGENCY 
Commission 

ACTION: 

to  sentending 

statement ; 

for  public  comment 


<igl 


summary: 
consider] 
amendmeht 
guideline! 
comment;  ry 
amendmeit 
be  addresi  ed 
Commissi  sn 
the  Congr ; 
Comment 
alteraativi 
aspect  of 
policy 
DATES: 
a  public 
amendm 
a.m.  in  thi  s 
Judiciary 
Circle,  NE . 
8002 

.Persons 
public 
Coiiuni 


ih€ 


Th3 


eifs 


:  hei  j: 


branch  of 
Govemm 
empowe 
promulga 


The  Commission  is 
promulgating  certain 
s  to  the  sentencing 
.  policy  statements,  and 
The  proposed 
s  and  a  synopsis  of  issues  to 
are  set  forth  below.  The 
may  report  amendments  to 
ss  on  or  before  May  1,  1995. 
is  sought  on  all  proposals, 
proposals,  and  any  other 
e  sentencing  guidelines, 
statements,  and  commentary. 
Commission  has  scheduled 
h  saring  on  these  proposed 

for  March  14,  1995,  at  9:3Q 
Thurgood  Marshall  Federal 
uilding.  One  Columbus 
,  Washington,  DC  20002- 


interested  in  attending  the 
ing  should  contact  the 
at  a  later  date  to  learn  the 
v>lhich  the  hearing  will  take 
one  wishing  to  testify  at  the 
hewing  should  notify  Michael 
Public  Information 
at (202) 273-4590  by 
1995. 
cjomment,  including  written 
for  the  hearing,  should  be 
the  Commission  no  later 
7, 1995,  to  be  considered  by 
ssion  in  the  promulgation  of 
dmehts  due  to  the  Congress  by 


:;8, 


by 


issipn 
room  in 
place.  An  ' 
public 
Courland^r 
Specialist 
February 
Public 
testimony 
received 
than  March 
the  Comnp 
amen 
May  1, 
ADORESSE$ 
sent  to: 
Commiss 
Suite  2- 
DC 

Information 

FOR  FURTf^ER  INFORMATION  CONTACT: 
Michael  Qjurlander,  Public  Information 

Telephone:  (202)  273-4590. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Sentencing  Commission  is 
an  independent  agency  in  the  judicial 

he  United  States 
t.  The  Commission  is 
under  28  U.SC.  §  994(a)  to 
sentencing  guidelines  and 
policy  statements  for  federal  courts.  The 
statute  funher  directs  the  Commission 
to  review  and  revise  periodically 


19P5. 

Public  comment  should  be 
U^iited  States  Sentencing 

One  Columbus  Circle.  NE. 
,  South  Lobby,  Washington, 
20002f8002,  Attention:  Public 


on. 
-5(10 


JMI 


guidelines  previously  promulgated  and 
authorizes  it  to  submit  guideline 
amendments  to  the  Congress  no  later 
than  the  first  day  of  May  each  year.  See 
28U.S.C.  §994(o),  (p). 

Ordinarily,  the  Administrative 
Procedure  Act  rule-making 
requirements  are  inapplicable  to  judicial 
agencies;  however,  28  U.SC.  § 994(x) 
makes  the  Administrative  Procedure  Act 
rule-making  provisions  of  5  U.S.C.  §553 
applicable  to  the  promulgation  of 
sentencing  guidelines  by  the 
Commission. 

The  proposed  amendments  are 
presented  in  one  of  three  formats.  First, 
a  number  of  the  amendments  are 
proposed  as  specific  revisions  of  a 
guideline,  policy  statement,  or 
commentary.  Second,  for  some 
amendments,  the  Commission  has 
published  alternative  methods  of 
addressing  an  issue,  shown  in  brackets. 
Commentators  are  encouraged  to  state 
their  preference  among  listed 
alternatives  or  to  suggest  a  new 
alternative.  Third,  the  Commission  has 
highlighted  certain  issues  for  comment 
and  invites  suggestions  for  specific 
amendment  language. 

Section  iBl.lO  of  the  United  States 
Sentencing  Commission  Guidelines 
Manual  sets  forth  the  Commission's 
policy  statement  regarding  retroactivity 
of  amended  guideline  ranges.  Comnfenf 
is  requested  as  to  whether  any  of  the 
proposed  amendments  should  be  made 
retroactive  under  this  policy  statement. 

Although  the  amendments  below  are 
specifically  proposed  for  public 
comment  and  possible  submission  to 
the  Congress  by  May  1, 1995,  the 
Commission  emphasizes  that  it 
welcomes  comment  on  any  aspect  of  the 
sentencing  guidelines,  policy 
statements,  and  commentary,  whether 
or  not  the  subject  of  a  proposed 
amendment. 

Publication  of  a  proposed  amendment 
or  issue  for  comment  signifies  only  that 
at  least  three  Commissioners  consider 
the  amendment  or  issue  worthy  of 
comment  by  interested  groups  and 
individuals.  Publication  should  not  be 
regarded  as  an  indication  that  the 
Commission  or  any  individual 
Commissioner  has  formed  a  view  on  the 
merits  of  the  proposed  amendment  or 
issue. 


Authority:  28  U.S.C.  §  994(a),  (o),  (p),  (x). 
Phyllis  J.  Newton, 

Staff  Director 

1.  Amendments  Relating  to 
Congressional  Directives  to  the 
Commission  and  Other  Statutory 
Changes 

Chapter  One,  Part  B  (General 
Application  Principles) 

1.  Issue  for  Comment:  Section  40503 
of  the  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  directs  the 
Commission  to  conduct  a  study  and 
consider  appropriate  guideline 
amendments  relating  to  offenses  in 
which  an  HIV-infected  individual 
engages  in  sexual  activity  with 
knowledge  of  his  or  her  HIV  infection 
status  and  with  the  intent  through  such 
sexual  activity  to  expose  another  to  HIV. 
A  report  is  to  be  submitted  to  Congress 
by  March  13,  1995.  The  Commission 
invites  comment  on  any  aspect  of  this 
issue.  In  addition,  the  Commission 
invites  comment  on  whether  the 
infectious  bodily  fluid  of  a  person 
should  be  defined  expressly  as  a 
"dangerous  weapon."  The  Commission 
further  invites  comment  on  whether  the 
definitions  relating  to  serious  bodily 
injury  and  permanent  or  life-threatening 
bodily  injury  should  be  amended  to 
expressly  include  infection  by  HIV- 
infected  bodily  fluid.  The  Commission 
also  invites  comment  on  whether  basing 
enhanced  penalties  for  willful  sexual 
exposure  to  HIV  will  have  any 
implications  for  HIV  testing  behavior. 

Chapter  Two,  Part  A  (Offenses  Against 
the  Person) 

2.  Issue  for  Comment:  Section  170201 
of  the  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  establishes  a 
new  offense  with  a  five-year  statutory 
maximum  for  an  assault  against  a 
person  under  the  age  of  16  years  that 
results  in  substantial  bodily  injury  (18 
U.S.C.  §  113(a)(7)).  Substantial  bodily 
injury  is  defined  as  "bodily  injury  that 
involves  a  temporary  but  substantial 
disfigurement  or  a  temporary  but 
substantial  loss  or  impairment  of  the 
function  of  any  bodily  member,  organ, 
or  mental  facility."  The  Commission 
invites  comment  as  to  whether  §  2A2.3 
provides  an  adequate  penalty  for  a 
violation  of  18  U.S.C.  §  113(a)(7).  If  not, 
how  and  to  what  extent  should  §  2A2.3 
be  amended?  For  example,  should  the 
Commission  amend  §2A2. 3(a)(1)  by 
deleting  "physical  contact"  and 
inserting  "bodily  injury,"  thus 
providing  a  ba§e  offense  level  of  six  for 
bodily  injury  or  weapon  possession 
with  a  threat  of  use  and  a  base  offense 
level  of  three  for  other  cases?  Should  the 


Commission  instead  add  a  specific 
offense  characteristic  for  bodily  injury 
or  a  specific  offense  characteristic  if  the 
defendant  is  convicted  of  a  violation  of 
18  U.S.C.  §  113(a)(7)?  Should  §  2A2.3  be 
amended  by  providing  a  cross  reference 
to  §  2A2.2  (Aggravated  Assault)  to 
account  for  cases  in  which  the 
underlying  conduct  involves  serious 
bodily  injury  or  use  of  a  weapon  with 
intent  to  cause  bodily  harm  although  the 
offense  of  conviction  does  not  qualify  as 
aggravated  assault? 

3.  Issue  for  Comment:  Section  320102 
of  the  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  increases  the 
maximum  imprisonment  penalty  for 
involuntairy  manslaughter  from  three 
years  to  six  years.  The  proposed 
amendment  responds  to  the 
Commission's  recommendation  that 
Congress  raise  the  penalty  in  order  to 
achieve  parity  writh  the  sentencing 
practices  of  the  majority  of  the  states 
and  to  allow  the  guideline  sentence  for 
this  offense  to  operate  without  undue 
constraint.  Guideline  2A1.4 
(Involuntary  Manslaughter)  applies  a 
base  offense  level  of  level  10  (if  the 
conduct  was  criminally  negligent)  or 
level  14  (if  the  conduct  was  reckless)  to 
offenses  under  18  U.S.C.  §  1112.  These 
offense  levels  may  have  reflected,  in 
part,  the  previous  relatively  low 
maximum  term  of  imprisonment 
authorized  for  this  offense.  The 
Commission  invites  comment  on 
whether  the  base  offense  levels  under 

§  2A1.4  (Involuntary  Manslaughter) 
provide  adequate  punishment  and,  if 
not,  to  what  extent  they  should  be 
increased. 

4.  Synopsis  of  Proposed  Amendment: 
The  International  Parental  Kidnapping 
Crime  Act  of  1993  (Public  Law  103-73, 
codified  at  18  U.S.C.  §  1204)  makes  it 
unlawful  to  remove  a  child  from  the 
United  States  with  intent  to  obstruct  the 
lawful  exercise  of  parental  rights.  The 
statutorily  authorized  maximum  term  of 
imprisorunent  for  this  offense  is  three 
years.  In  contrast,  other  kidnapping 
offenses  (e.g.,  18  U.S.C.  §  1201)  have  a 
statutory  maximum  sentence  of  life  or 
death.  Two  options  are  shown.  Option 

1  references  this  statute  to  §  2A4.1 
(Kidnapping,  Abduction,  Unlawful 
Restraint)  with  a  separate  base  offense 
level  for  a  conviction  under  this  statute. 
Option  2  references  this  statute  to 
§  2J1.2  (Obstruction  of  Justice)  because 
the  imderlying  conduct  involves 
interference  with  a  court's  child-custody 
order. 

Proposed  Amendment:  [Option  1: 
Section  §  2A4.1(a)  is  amended  by 
deleting  "24"  and  inserting  in  lieu 
thereof: 

"(1)  24,  except  as  provided  below; 


(2)  12,  if  the  defendant  was  convicted 
under  18  U.S.C.  §1204."; 
and  by  inserting  the  following 
additional  subsection:' 
"(d)  Special  Instruction 
(1)  If  the  base  offense  level  is 
determined  under  subsection  (a)(2),  do 
not  apply  subsection  (b)(4).". 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  the  following  at 
the  appropriate  place  by  title  and 
section: 

"18  U.S.C.  §1204     2A4.1".] 
[Option  2:  Appendix  A  (Statutory 
Index)  is  amended  by  inserting  the 
following  at  the  appropriate  place  by 
title  and  section: 

"18  U.S.C.  §1204     2J1.2".] 
5.  Issue  for  Comment:  Section  40112 
of  the  Violent -Crime  Control  and  Law 
Enforcement  Act  of  1994  directs  the 
Commission  to  conduct  a  study  and 
consider  appropriate  amendments  to 
§§2A3.1  (Aggravated  Sexual  Abuse)  and 
2A3.2  (Sexual  Abuse)  to  address  four 
concerns:  (1)  enhancing  the  sentence  if 
more  than  one  defendant  is  involved  in 
the  offense;  (2)  reducing  unwarranted 
disparity  between  defendants  who  are 
known  by  the  victim  and  those  who  are 
unknown  by  the  victim;  (3)  making 
federal  penalties  commensurate  with 
state  penalties;  and  (4)  considering  the 
general  problem  of  recidivism,  severity 
of  the  offense,  and  devastating  effects  on 
survivors.  The  provision  also  requires 
the  preparation  of  a  report  to  Congress 
analyzing  federal  rape  sentences  and 
obtaining  comment  from  independent 
experts  on:  (1)  comparative  federal 
sentences  between  assailants  who  were 
known  vs.  unknown  to  their  victims;  (2) 
comparative  federal  sentences  with 
those  of  states;  and  (3)  the  effect  of  rape 
sentences  on  Native  American  and  U.S. 
military  populations  relative  to  the 
impact  of  sentences  for  other  federal 
offenses  on  these  populations.  This 
report  is  to  be  submitted  to  Congress  by 
March  13, 1995. 

The  Commission  invites  comment  on 
any  aspect  of  this  directive  or  any 
amendment  to  the  guidelines 
appropriate  to  address  this  directive. 
Specifically,  comment  is  requested  on 
whether  §  2A3.1  (Criminal  Sexual 
Abuse)  should  be  amended  to  include 
an  enhancement  for  more  than  one 
assailant.  If  such  a  factor  is  added, 
comment  is  requested  as  to  the  weight 
to  be  given  to  that  factor  and  how  its 
inclusion  should  affect  the  application 
of  an  adjustment  for  the  defendant's  role 
in  the  offense  under  Chapter  Three,  Part 
B.  Comment  is  further  invited  as  to 
whether  the  guidelines  adequately 
account  for  the  seriousness  of  the  sexual 
abuse  offense  (including  the  effects  on 


the  victim  of  sexual  abuse)  and  how  any 
suggested  changes  should  be  applied. 
Currently,  through  specific  offense 
characteristics  and  other  instructions  in 
§  2A3.1,  the  guidelines  consider  the 
degree  of  bodily  injury,  age  of  victim, 
sexual  abuse  of  a  person  held  within  a 
correctional  facility,  use  of  a  dangerous 
weapon,  circumstances  in  which  the 
defendant  holds  a  supervisory  or 
custodial  role,  circumstances  in  which 
the  victim  was  abducted,  and  death  of 
the  victim.  The  Commission  invites 
comment  on  additional  factors  that 
might  appropriately  be  considered  and 
the  weights  such  factors  should  be 
given. 

Chapter  Two.  Parts  A  (Offenses  Against 
the  Person):  G  (Offenses  Involving 
Prostitution.  Sexual  Exploitation  of 
Minors,  and  Obscenity);  /  (Offenses 
Involving  the  Administration  of  Justice); 
and  L  (Offenses  Involving  Im.migration, 
Naturalization,  and  Passports) 

6.  Synopsis  of  Proposed  Amendment: 
Sections  60010.  60011,  60016.  60017, 
and  60024  of  the  Violent  Crime  Control 
and  Law  Enforcement  Act  of  1994 
increase  the  penalty  for  various  offenses 
resulting  in  the  death  of  a  victim.  It  is 
not  clear  whether  imposition  of  the 
penalties  in  the  new  law  will  require 
proof  of  the  conduct  by  a  preponderance 
of  the  evidence  or  beyond  a  reasonable 
doubt.  For  example,  the  "beyond  a 
reasonable  doubt  standard" 
contemplated  in  some  instances  by 
McMillan  v.  United  States,  477  U.S.  79 
(1986),  might  be  triggered  by  section 
60010,  which  increases  the  six-month 
maximum  imprisonment  penalty  for 
abusive  sexual  contact  of  a  ward  to  a 
maximum  sentence  of  death  or 
imprisonment  for  any  term  of  years  or 
life  if  death  results  from  that  contact. 

Two  options  are  shown.  Option  1 
amends  the  Statutory  Index  to  reference 
the  new  provisions  to  guidelines  in 
Chapter  Two,  Part  A.  when  death  results 
from  the  underlying  offense.  Under 
§  lBl.2  (Apphcable  Guidelines),  this 
reference  will  apply  only  if  it  is  found 
beyond  a  reasonable  doubt  that  death 
resulted  irom  the  offense.  Option  2 
amends  the  guidelines  for  the 
und^ying  offenses  to  include  a  cross 
reference  to  Chapter  Two,  Part  A,  if 
death  results  from  the  offense.  Under 
Option  2,  it  need  only  be  found  by  a 
preponderance  of  the  evidence  that 
death  resulted  from  the  offense  for  the 
cross  reference  to  apply,  consistent  with 
§  IBI.3  (Relevant  Conduct). 

Proposed  Amendment:  (Option  1 : 
Appendix  A  (Statutory  Index)  is 
ameiuied  in  the  line  referenced  to  8 
U.S.C.  §  1324(a)  by  inserting  "2A1.1. 
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2A1.2,  2A1.3,  2A1.4.  2A2.1,  2A2.2," 
immeliateiy  before  ■■2L1.1"; 

In  t  le  line  referenced  to  18  U.S.C. 
§  150i  by  inserting  "2A1.1.  2A1.2, 
2A1.3,  2A2.1,"  immediatelv  before 
"2Jl.r'; 

In  t  le  line  referenced  to  18  U.S.C. 
§  1513  by  inserting  "(b)"  immediately 
following  "1513"; 

By  nserting  the  following  at  the 
appro  }riate  place  by  title  and  section: 

"18  US.C.  §  1513(a)  2A1.1.  2A1. 2, 
2A1.3  2A2.1  12J1. 2  for  offenses 
comm  itted  prior  to  September  13. 
1994)  '; 

In  t  le  line  referenced  to  18  U-S.C. 
§224;  (a)  by  inserting  "2A  1.1.  2A1.2. 
2A1.3  2A1.4."  immediately  before 
"2A3. 2 ': 

In  i  le  line  referenced  to  18  U.S.C. 
§  224  ■  (b)  by  inserting  "2A1.1,  2A1.2. 
2A1.3  2A1.4, 'immediately  before 
"2A3. }  ■; 

In  tl  le  line  referenced  to  18  U.S.C. 
S224^  by  inserting  "2A1.1.2A1. 2, 
2A1.3  2A1.4,"  immediately  before 
"2A3. 1  "iand 

In  tlie  lines  referenced  to  18  U.S.C. 
§  2251  (a),  (b)  and  to  18  U.S.C. 
§2251(c)(l)(B)  by  inserting  "2A1.1. 
2A1.2  2A1.3.  2A1.4,' immediately 
before  "202.1".] 

(Op  ion  2:  Section  2A3.2(c)  is 
amenc  ed  by  inserting  the  following 
additional  subdivision: 

"(2)  If  death  resulted,  apply  the  most 
analog  ous  offense  guideline  from 
Chapti  !r  Two,  Part  A,  Subpart  1 
(Homi:ide),  if  the  resulting  offense  level 
is  greater  than  that  determined  above.". 

Sect  on  2A3.3  is  amended  by 
insert]  ig  the  following  additional 
subsec  tion: 
"(b)  Cross  Reference 
(1)  I  death  resulted,  apply  the  most 
analog  Dus  offense  guideline  from 
Chapt<  tTwo,  Part  A,  Subpart  1 
(Homi:ide),  if  the  resulting  offense  level 
is  grea  er  than  that  determined  above.". 

Sect  on  2A3.4{c)  is  amended  by 
inserti  ig  the  following  additional 
subdi\ision: 

"(3)  :f  death  resulted,  apply  the  most 
analot;  :^us  oiTense  guideline  from 
ChapK  I  Two,  Part  A,  Subpart  1 
(Homi  :ide),  if  the  resulting  offense  level 
is  grea  er  than  that  determined  above.". 

Sect  on  2G2.1  is  amended  by     * 
redesij  nating  subsection  (c)  as  (d);  and 
by  ins<  rting  the  following  as  subsection 
(c): 
"(c)  Iross  Reference 
(1)  II  death  lesulted.  apply  the  most 
analogous  offense  guideline  from 
Chapter  Two,  Part  A,  Subpart  1 
(Homicide),  if  the  resulting  offense  level 
is  grea  er  than  that  determined  above.". 

Sect  on  2)1. 2(c)  is  amended  by 
deleting  "Reference"  and  inserting  in 


JMI 


lieu  thereof  "References";  and  by 
inserting  the  following  additional 
subdivision: 

"(2)  If  death  resulted,  apply  the  most 
analogous  offense  guideline  fh)m 
Chapter  Two,  Part  A,  Subpart  1 
(Homicide),  if  the  resulting  offense  level 
is  greater  than  that  determined  above.". 

Section  2L1.1  is  amended  by  inserting 
the  following  additional  subsection: 

"(c)  Cross  Reference 

(1)  If  death  resulted,  apply  the  most 
analogous  offense  guideline  from 
Chapter  Two,  Part  A,  Subpart  1 
(Homicide),  if  the  resulting  offense  level 
is  greater  than  that  determined  above.". 

Chapter  Two,  Part  A  (Offenses  Against 
the  Person) 

Chapter  Four,  Part  A  (Criminal  History) 

7.  Synopsis  of  Proposed  Amendment: 
Section  40111  of  the  Violent  Crime 
Control  and  Law  Enforcement  Act  of 
1994  adds  a  new  section  2247  to  title  18 
that  doubles  the  statutory  maximum 
term  of  imprisoimient  for  defendants 
convicted  of  offenses  under  chaptCT 
109A  (Sexual  Abuse)  of  title  18  who 
have  been  convicted  previously  in 
federal  or  state  court  of  aggravated 
sexual  abuse,  sexual  abuse,  or 
aggravated  sexual  contact.  The  section 
also  directs  the  Sentencing  Commission 
to  implement  this  provision  "by 
promulgating  amendments,  if 
appropriate,  in  the  sentencing 
guidelines  applicable  to  chapter  109A 
offenses." 

None  of  the  Chapter  Two  sexual  abuse 
guidelines  currently  provides  for 
enhancement  for  repeat  sex  offenses. 
However,  Chapter  Four  (Criminal 
History  and  Criminal  Livelihood)  does 
include  a  determination  of  the 
seriousness  of  the  defendant's  criminal 
record  based  upon  prior  convictions 
(§4A1.1).  Guideline  481. 1  (Career 
Offender)  also  provides  enhanced 
penalties  for  offenders  who  engage  in  a 
crime  of  violence  or  controlled 
substance  offense,  having  been 
sentenced  previously  for  two  or  more 
crimes  of  either  type.  Crimes  of  violence 
include  sexual  abuse  offenses 
committed  with  violence  or  force  or 
threat  of  force  (§481.2(1)).  For  cases  in 
which  a  defendant  is  sentenced  for  a 
current  sexual  offense,  has  only  pne 
prior  sexual  offense,  and  no  other  prior 
crimes  of  violence  or  controlled 
substance  offenses,  the  prior  sexual 
offense  is  accounted  for  within  the 
calculation  of  Criminal  History  Score. 
The  Criminal  History  Score  classifies 
prior  convictions  based  upon  type  and 
length  of  prior  sentence.  Consequently, 
the  sexual  nature  of  the  prior  offense  is 
not  considered  specifically  although  it 


may  be  related  to  the  type  ajid  length  of 
prior  sentence. 

Although,  as  noted  above,  the 
guidelines  currently  do  not  enhance 
specifically  for  one  prior  repeat  sex 
crime,  S4A1.3  (Adequacy  of  Criminal 
History  Category')  generally  provides 
that  an  upward  departure  may  be 
considered  "(ijf  reliable  information 
indicates  that  the  criminal  history 
category  does  not  reflect  the  seriousness 
of  the  defendant's  past  criminal  conduct 
or  the  likelihood  that  the  defendant  will 
commit  other  crimes."  The  proposed 
amendment  builds  on  §  4A1.3  by 
specifically  listing  as  a  basis  for  upward 
departure  the  fact  that  the  defendant  has 
a  prior  sentence  for  conduct  similar  to 
the  instant  sexual  offense.  This 
approach  implements  the  directive  to 
the  Commission  in  a  broader  but  more 
flexible  form. 

Proposed  Amendment:  The 
Commentary  to  §2A3.1  captioned 
"Application  Notes"  is  amended  by 
inserting  the  following  additional  note: 

"6.  If  the  defendant's  criminal  history 
includes  a  prior  sentence  for  conduct 
that  is  similar  to  the  instant  offense,  an 
upward  departure  may  be  warranted 
under  §  4A1.3  (Adequacy  of  Criminal 
History  Category).". 

The  Conmientary  to  §  2A3.2  captioned 
"Application  Notes"  is  amended  by 
inserting  the  following  additional  note: 

"4.  If  tne  defendant's  criminal  history 
includes  a  prior  sentence  for  conduct 
that  is  similar  to  the  instant  offense,  an 
upward  departure  may  be  warranted 
under  §4A1.3  (Adequacy  of  Criminal 
History  Category).". 

The  Commentary  to  §  2A3.3  captioned 
"Application  Notes"  is  amended  by 
inserting  the  following  additional  note: 

"2.  If  the  defendant's  criminal  history 
includes  a  prior  sentence  for  conduct 
that  is  similar  to  the  instant  offense,  an 
upward  departure  may  be  warranted 
under  §  4A1.3  (Adequacy  of  Criminal 
History  Category).". 

The  Commentary  to  §  2 A3. 4  captioned 
"Application  Notes"  is  amended  by 
inserting  the  following  additional  note: 

"5.  If  the  defendant's  criminal  history 
includes  a  prior  sentence  for  conduct 
that  is  sunilar  to  the  instant  offense,  an 
upward  departure  may  be  warranted 
under  §  4A1.3  (Adequacy  of  Criminal 
History  Category).". 

Section  4A1.3  is  amended  by 
inserting  the  following  new  paragraph 
as  the  third  paragraph: 

"An  upward  departure  under  this 
provision,  to  reflect  a  defendant's 
demonstrated  pattern  of  particularly 
egregious  criminal  conduct,  also  may  be 
warranted  if  all  of  the  following  apply: 
(A)  the  instant  offense  involves  death, 
serious  bodily  injury,  the  attempted 


infliction  of  death  or  serious  bodily 
injury,  or  a  forcible  sexual  offense;  (B) 
the  defendant's  prior  criminal  history 
includes  one  or  more  sentences  for 
conduct  that  is  similar  to  the  instant 
offense;  and  (C)  the  provisions  of 
§§  4A1.1  (Career  Offender)  or  4A1.4   . 
(Armed  Career  Criminal)  do  not  apply." 

Additional  Issue  for  Comment:  The 
Commission  invites  comment  on 
whether,  as  an  alternative  to  the 
proposed  amendment,  it  should  amend 
the  guidelines  in  Chapter  Two,  Pcirt  A, 
Subpart  3  (Criminal  Sexual  Abuse)  to 
provide  higher  offense  levels  if  the 
defendant  has  a  prior  conviction  in 
federal  or  state  court  for  aggravated 
sexual  abuse,  sexual  abuse,  or 
aggravated  sexual  contact,  and,  if  so. 
how  such  a  provision  might  best  be 
drafted  to  account  for  the  wide 
variations  in  offenses  of  conviction  that 
may  involve  such  underlying  conduct. 
The  Commission  also  invites  comment 
on  the  appropriate  amount  of  any  such 
increase  in  offense  levels.  Note  that  in 
circumstances  in  which  the  defendant 
has  two  or  more  prior  felony 
convictions  of  either  a  crime  of  violence 
(which  includes  forcible  sex  offenses)  or 
a  controlled  substance  offense,  §  481. 1 
(Career  Offender)  will  provide  a 
sentence  at  or  near  the  statutory 
maximum  for  the  current  offense. 

Chapter  Two,  Part  B  (Offenses  Involving 
Property) 

Chapter  Two,  Part  F  (Offenses  Involving 
Fraud  Or  Deceit) 

8.  Synopsis  of  Proposed  Amendment: 
Section  110512  of  the  Violent  Crime 
Control  and  Law  Enforcement  Act  of 
1994  directs  the  Commission  to  "amend 
its  sentencing  guidelines  to  provide  an 
appropriate  enhancement  of  the 
pimishment  for  a  defendant  convicted 
of  a  felony  under  chapter  25 
(Counterfeiting  and  Forgery)  of  title  18, 
United  States  Code  (sections  471-513), 
if  the  defendant  used  or  carried  a 
firearm  (as  defined  in  section  921(a)(3) 
of  title  18,  United  States  Code)  during 
and  in  relation  to  the  felony."  The  vast 
majority  of  offenses  in  chapter  25  are 
covered  by  §§  2B5.1  (Offenses  Involving 
Counterfeit  Bearer  Obligations  of  the 
United  States)  and  2F1.1  (Fraud  and 
Deceit;  Offenses  Involving  Altered  or 
Counterfeit  Instnmients  Other  than 
Counterfeit  Bearer  Obligations  of  the 
United  States).  Neither  §  285. 1  nor 
§  2F1.1  provides  an  adjustment  for 
possession  of  a  firearm  during  and  in 
relation  to  a  felony.  Commission  data 
suggest  that  the  frequency  of  firearm 
possession  in  such  cases  is  very  low 

Two  options  are  shown.  Option  1 
amends  §§  285.1  and  2F1.1  to  provide 


an  adjustment  for  using  or  carrying  a 
weapon  in  connection  with  the  offense. 
Option  2  amends  §§  285.1  and  2F1.1  to 
recommend  an  upward  departure  in 
such  circumstances. 

Proposed  Amendment:  [Option  1: 
Section  2B5.1(b)  is  amended  by 
inserting  the  following  additional 
subdivision: 

"(3)  If  a  dangerous  weapon  (including 
a  firearm)  was  possessed  in  connection 
with  the  offense,  increase  by  2  levels.  If 
the  resulting  offense  level  is  less  than 
level  13,  increase  to  level  13." 

The  Commentary  to  §  285.1  captioned 
"Background"  is  amended  by  inserting 
the  following  additional  paragraph  as 
the  second  paragraph: 

"Subsection  lb){3)  implements,  in  a 
broader  form,  the  instruction  to  the 
Commission  in  section  110512  of  Public 
Law  103-322.". 

Section  2F1. 1(b)(4)  is  amended  by 
inserting  "(A)"  immediately  after 
"involved"  and  by  inserting  "or  (B) 
possession  of  a  dangerous  weapon 
(including  a  firearm)  in  connection  with 
the  offense,"  immediately  after 
"injury,". 

The  Commentary  to  §  2F1.1  captioned 
"Background"  is  amended  by  inserting 
the  following  additional  paragraph  as 
the  next  to  the  last  paragraph: 

"Subsection  (b)(4)(B)  implements,  in  a 
broader  form,  the  instruction  to  the 
Commission  in  section  110512  of  Public 
Law  103-322.".] 

[Option  2:  The  Commentary  to  §  2B5.1 
captioned  "Application  Notes"  is 
amended  by  inserting  the  following 
additional  Note: 

"4.  If  a  dangerous  weapon  (including 
a  firearm)  was  possessed  in  connection 
with  the  offense,  an  upward  departure 
may  be  warranted.". 

The  Commentary  to  §  2F1.1  captioned 
"Application  Notes"  is  amended  by 
inserting  the  following  additional  Note: 

"19.  If  a  dangerous  weapon  (including 
a  firearm)  was  possessed  in  connection 
with  the  offense,  an  upward  departure 
may  be  warranted.".] 

Additional  Issue  for  Comment:  The 
Commission,  at  the  request  of  the 
Department  of  Justice,  invites  comment 
on  whether  the  form  of  any 
enhancement  for  a  dangerous  weapon 
should  be  that  used  in  §  283.1  (Robbery) 
or  that  used  in  Chapter  Two,  Part  D 
(Offenses  Involving  Drugs). 

Chapter  Two,  Part  D  (Offenses  Involving 
Drugs) 

9.  Synopsis  of  Proposed  Amendment: 
Section  60008  of  the  Violent  Crime 
Control  and  Law  Enforcement  Act  of 
1994  creates  a  new  offense  codified  at 
18  U.S.C.  §  36  that  makes  it  unlawful  to 
fire  a  weapon  into  a  group  of  two  or 


more  persons  in  furtherance  of,  or  to 
escape  detection  of,  a  major  drug  offense 
with  intent  to  intimidate,  harass,  injure, 
or  maim,  and  in  the  course  of  such 
conduct  cause  grave  risk  to  any  human 
life  or  kill  any  person.  A  "major  drug 
offense"  is  defined  to  mean  a  continuing 
criminal  enterprise,  21  U.S.C.  §  848(c),  a 
drug  distribution  conspiracy  under  21 
U.S.C.  §  846  or  §  963,  or  an  "offense 
involving  large  quantities  of  drugs  that 
is  punishable  under  21  U.S.C. 
§  841(b)(1)(A)  or  §  960(b)(1). 

Two  options  are  shown.  Option  1 
references  this  offense  to  §  2D1.1  in  the 
Statutory  Index.  Option  2,  in  addition, 
references  the  applicable  Chapter  Two, 
Part  A,  offenses. 

Proposed  Amendment:  [Option  1: 
Appendix  A  (Statutory  Index)  is 
amended  by  inserting  the  following  in 
the  appropriate  place  by  title  and 
section: 

"18  U.S.C.  §36    2D1.1".) 

[Option  2:  Appendix  A  (Statutory 
Index)  is  amended  by  inserting  the 
following  in  the  appropriate  place  by 
title  and  section: 

"18  U.S.C.  §36     2A1.1,2A1.2.  2A2.1, 
2A2.2.  2D1.1".] 

Additional  Issue  for  Comment:  The 
Commission,  at  the  request  of  the 
Department  of  Justice,  invites  comment 
as  to  whether  there  should  be  an 
enhancement  under  §  2D1.1  for  reckless 
endangerment  by  firing  a  weapon  into  a 
group  of  two  or  more  persons  in  a 
circumstance  set  forth  in  section  60008 
when  no  injury  occurs. 

10(A).  Issue  for  Comment:  Section 
90101  of  the  Violent  Crime  Control  and 
Law  Enforcement  Act  of  1994  amends 
18  U.S.C.  §  1791  (providing  or 
possessing  contraband  in  prison)  to 
provide  four  different  maximum 
penalties  depending  on  the  type  of 
controlled  substance.  The  Commission 
invites  comment  on  the  appropriate 
treatment  of  offenses  under  18  U.S.C. 
§  1791  involving  drug  trafficking  in 
correctional  facilities.  Specifically, 
should  the  enhanced  offense  level  in  the 
cross  reference  in  §  2P1.2  (two  levels 
plus  the  offense  level  from  §  2D1.1)  be 
expanded  to  apply  to  all  drug  trafficking 
offenses  under  18  U.S.C.  §  1791?  Should 
the  minimum  offense  level  of  26  in  this 
cross  reference  be  applied  to 
methamphetamine  offenses  to  reflect 
that  such  offenses  now  have  the  same 
20-year  statutory  maximum  penalty  as 
the  other  controlled  substance 
distribution  offenses  to  which  this  cross 
reference  apphes?  The  Commission  also 
invites  comment  on  the  appropriate 
offense  levels  under  §  2P1.2  for  offenses 
involving  the  simple  possession  of 
controlled  substances  that  occur  in 
correctional  facilities. 
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(B).  I$suefor  Comment:  Section  90103 
of  the  Vtolmt  Crime  and  Law 
Enforce^nent  Act  of  1994  directs  the 
Commission  to  amend  the  guidelines  to 
provide  an  adequate  enhancement  for 
(1)  an  ofFense  of  simple  possession  of  a 
controlled  substance  under  21  U.S.C. 
§  844  thet  occurs  in  a  federal  prison  or 
detenti<)n  facility,  and  (2)  an  offense 
under  21  U.S.C.  §841  that  involves 
distribi^ing  a  controlled  substance  in  a 
federal  prison  or  detention  facility.  The 
Commission  invites  comment  as  to  the 
best  methods  of  implementing  this 
directivs.  With  respect  to  distribution 
offenses .  the  Commission  speciHcally 
invites  comment  as  to  whether  such 
offenses  should  be  referenced  to 
§2Dl.2,  which  provides  enhanced 
penalties  for  controlled  substance 
distribution  offenses  involving 
protected  locations.  With  respect  to 
simple  possession  offenses,  the 
Commission  specifically  invites 
commeat  as  to  whether  an  enhancement 
of  two  levels  would  be  an  appropriate 
enhancement,  or  whether  a  higher  or 
lower  enhancement  should  be  used.  In 
addition .  the  Commission  invites 
comment  on  how  the  offense  levels  for 
simple  possession  offenses  in  a 
correctienal  facility  under  §§  2D2.1  and 
2P1.2  might  better  be  coordinated. 

11.  Istuefor  Comment:  Section  90102 
of  the  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  directs  the 
Commission  to  amend  the  guidelines  to 
provide!" "an  appropriate  enhancement" 
for  a  defendant  convicted  of  violating  21 
U.S.C.  §860.  This  statute  prohibits  drug 
trafficking  in  protected  locations  (e.g., 
near  schools,  playgrounds,  video 
arcades^.  Guideline  2D1.2  currently 
contains  an  enhanced  penalty  for  such 
offenses  based  on  a  congressional 
directivi  f  to  the  Commission  in  section 
6454  of  'ublic  Law  100-690  (pertaining 
to  drug  offenses  involving  persons  less 
than  18  years  of  age).  The  Commission 
seeks  co  mment  on  whether  the 
enhance  ment  for  these  offenses  in 
§  2D1.Z  s  adequate  to  account  for  the 
directivi  f  set  forth  in  section  90102  or. 
if  the  cu  rrent  enhancement  is  not 
adequati  \  how  and  to  what  extent 
§  2D1.2  ihould  be  amended  to  provide 
an  appn  ipriate  enhancement. 

Addit  anal  Issue  for  Comment:  The 
Commission,  at  the  request  of  the 
Federal  md  Community  Defenders, 
invites  c  omment  as  to  whether  the 
guidelines  should  be  amended  to 
provide  a  lower  base  offense  level  if  an 
offense  i  s  committed  in  a  protecied 
location  selec-ted  by  law  enforcement  or 
its  agents.  The  Commission  specifically 
invites  c  omment  on  the  following 
proposa  . 
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Section  2Dl. 2(a)(4)  is  amended  by 
deleting  "otherwise"  and  inserting  in 
lieu  thereof: 

"(A)  if  the  offense  involved  a 
protected  location  and  the  protected 
location  was  selected  by  law 
enforcement  personnel,  or  someone 
acting  under  the  direction  or  control  of 
law  enforcement  personnel,  or  (B)  in 
any  case  not  covered  by  subdivisions  1 
through  3  of  this  subsection.". 

12.  Synopsis  of  Proposed 
Amendment:  Section  Two  of  the 
Domestic  Chemical  Diversion  Act  of 
1993  (Public  Law  103-200)  changes  the 
designations  of  the  listed  chemicals 
from  "listed  precursor  chemicals"  and 
"listed  essential  chemicals"  to  "list  I 
chemicals"  and  "list  II  chemicals," 
respectively.  Guideline  2D1.11 
(I  Inlawfully  Distributing,  Importing, 
Exporting  or  Possessing  a  Listed 
Chemical;  Attempt  or  Conspiracy) 
currently  refers  to  "listed  precursor 
chemicals"  and  "listed  essential 
chemicals."  This  amendment  conforms 
§2Dl.ll  to  the  new  terminology  to 
avoid  confusion. 

Section  Two  of  the  Act  also  adds  pills 
containing  ephedrine  as  a  list  I 
chemical.  Ephedrine  is  a  list  I  chemical 
under  21  U.S.C.  §802(34).  Pills 
containing  ephedrine  previously  were 
not  covered  by  the  statute  and  thus 
legally  could  be  purchased  "over  the 
counter."  Purchases  of  these  pills  were 
sometimes  made  in  large  quantities  and 
the  pills  crushed  and  processed  to 
extract  the  ephedrine  (which  could  be 
used  to  make  methamphetamine). 
Unlike  ephedrine,  which  is  purchased 
from  a  chemical  company  and  is 
virtually  100  percent  pure,  these  tablets 
contain  about  25  percent  ephedrine.  To 
avoid  unwarranted  disparity,  this 
amendment  adds  a  note  to  §  2D1.11 
providing  that  only  the  amount  of  actual 
ephedrine  contained  in  the  pill  is  to  be 
used  in  determining  the  offense  level. 

Section  Eight  of  the  Act  removes  three 
chemicals  from  the  listed  chemicals 
controlled  under  the  Controlled 
Substances  Act  and  adds  two  chemicals. 
Two  of  the  chemicals  removed  from  the 
list  are  not  currently  listed  in  §  2Dl.ll 
because  the  Commission  was  aware  that 
they  were  erroneously  included  in  the 
statute  (they  are  not  used  in  the 
manufacture  of  any  controlled 
substance).  Thelhird  chemical  removed 
from  the  Ust,  d-lysergic  acid,  was  listed 
both  as  a  listed  chemical  in  §  2Dl.ll 
and  as  a  controlled  substance  in  §  2D1.1. 
To  conform  §  2Dl.ll  to  this  change,  the 
proposed  amendment  deletes  all 
references  to  d-lysergic  acid.  The  two 
chemicals  added  as  hsted  chemicals  arc 
benzaldehyde  and  nitroethane.  Both  of 
these  chemicals  are  used  to  make 


methamphetamine.  Base  offense  levels 
for  listed  chemicals  in  §  2D1.11  are 
determined  by  their  relationship  to  the 
most  common  controlled  substance  they 
are  used  to  manufacture.  The  proposed 
amendment  adds  these  chemicals  to  the 
Chemical  Quantity  Table  in  §  2D1.1 1 
based  on  information  provided  by  the 
Drug  Enforcement  Administration 
regarding  their  use  in  the  production  of 
methamphetamine. 

Several  of  the  chemicals  in  the 
Chemical  Quantity  Table  are  used  in  the 
same  process  to  niake  a  controlled 
substance,  such  as  hydriodic  acid  and 
ephedrine  as  well  the  two  chemicals 
added  above.  The  current  note  at  the 
end  of  the  Precursor  Chemical 
Equivalency  Table  states  "Uln  cases 
involving  both  hydriodic  acid  and 
ephedrine,  calculate  the  offense  level  for 
each  separately  and  use  the  quantity 
that  results  in  the  greatest  offense 
level."  The  proposed  amendment 
expands  this  note  to  cover  other 
chemicals  that  may  be  used  together, 
including  the  two  chemicals  added  by 
the  statute. 

Proposed  Amendment:  Section 
2Dl.ll  and  the  commentary  thereto  is 
amended  by  deleting  "listed  precursor" 
wherever  it  apfiears  and  inserting  in  lieu 
thereof  "list  I";  by  deleting  "listed 
essential"  wherever  it  appears  and 
inserting  in  lieu  thereof  "list  11";  and  by 
deleting  "Precursor  Chemical 
Equivalency  Table"  wherever  it  appears 
and  inserting  in  lieu  thereof  "List  I 
Chemical  Equivalency  Table". 

Section  2D1. 11(d)  is  amended  by 
deleting  all  lines  referencing  d-lysergic 
acid. 

The  Chemical  Quantity  Table  in 
§  2D1. 11(d)  is  amended  in  subdivisions 
(l)-(9)  by  adding  the  following  list  i 
chemicals  (formerly  Listed  Precursor 
Chemicals)  in  the  appropriate  place  in 
alphabetical  order  by  subdivision  as 
follows: 

(1)  "17.8  KG  or  more  of 
Benzaldehyde;",  "12.56  KG  or  more  of 
Nitroethane;", 

(2)  "At  least  5.34  KG  but  less  than 
17.8  KG  of  Benzaldehyde:",  "At  least 
3.768  KG  but  less  than  12.56  KG  of 
Nitroethane;", 

(3)  "At  least  1.78  KG  but  less  than 
5.34  KG  of  Benzaldehyde:".  "At  least 
1.256  KG  but  less  than  3.768  KG  of 
Nitroethane;", 

(4)  "At  least  1.25  KG  but  less  than 
5.34  KG  of  Benzaldehyde;",  "At  lea.st 
879  G  but  less  than  1 .256  KG  of 
Nitroethane;", 

(5)  "At  least  712  G  but  less  than  1.25 
KG  of  Benzaldehyde;".  "At  least  502  G 
but  less  than  879  G  of  Nitroethane;", 


(6)  "At  least  178  G  but  less  than  712 
G  of  Benzaldehyde;",  "At  least  126  G 
but  less  than  879  C  of  Nitroethane;", 

(7)  "At  least  142  G  but  less  than  178 
G  of  Benzaldehyde;",  "At  least  100  G 
but  less  than  126  G  of  Nitroethane;", 

(8)  "At  least  107  G  but  less  than  142 
G  of  Benzaldehyde;",  "At  least  75  G  but 
less  than  100  G  of  Nitroethane;", 

(9)  "Less  than  107  G  of 
Benzaldehyde;",  "Less  than  75  G  of 
Nitroethane;"; 

And  by  adding  the  following 
chemicals,  in  the  appropriate  place  in 
alphabetical  order,  to  the  List  I 
Chemical  Equivalency  Table: 

"1  gm  of  Benzaldehyde  =  1.121  gm  of 
Ephedrine", 

"1  gm  of  Nitroethane  =  1.6  gm  of 
Ephedrine". 

Section  2D1. 11(d)  is  amended  in  the 
notes  following  the  Chemical  Quantity 
Table  by  deleting  Note  (A)  and  inserting 
in  lieu  thereof: 

"(A)  The  List  I  Chemical  Equivalency 
Table  provides  a  means  for  combining 
different  precursor  chemicals  to  obtain 
a  single  offense  level.  In  a  case 
involving  two  or  more  list  I  chemicals 
used  to  manufacture  different  controlled 
substances  or  to  manufacture  one 
controlled  substance  by  different 
manufacturing  processes,  convert  each 
to  its  ephedrine  equivalency  from  the 
table  below,  add  the  quantities,  and  use 
the  Chemical  Quantity  Table  to 
determine  the  base  offense  level.  In  a 
case  involving  two  or  more  list  1 
chemicals  used  together  to  manufacture 
a  controlled  substance  in  the  same 
manufacturing  process,  use  the  quantity 
of  the  single  list  I  chemical  that  results 
in  the  greatest  base  offense  level."; 

By  deleting  Note  D  and  inserting  in 
lieu  thereof: 

"(D)  In  a  case  involving  ephedrine 
tablets,  use  the  weight  of  the  ephedrine 
contained  in  the  tablets,  not  the  weight 
of  the  entire  tablets,  in  calculating  the 
base  offense  level". 

Section  2D1. 11(d)  is  amended  in  the 
note  following  the  List  I  Chemical 
Equivalency  Table  (formerly  the 
Precursor  Chemical  Equivalency  Table) 
designated  by  two  asterisks  by  deleting 
"both  hydriodic  acid  and  ephedrine" 
and  inserting  in  lieu  thereof  "two  or 
more  list  I  chemicals  used  together  in 
the  same  manufacturing  process'.". 

The  Commentary  to  §  2D1.11 
captioned  "Application  Notes"  is 
amended  by  deleting  Note  4  in  its 
entirety  and  inserting  in  lieu  thereof: 

"4.  When  two  or  more  list  I  chemicals 
are  used  together  in  the  same 
manufacturing  process,  calculate  the 
offense  level  for  each  separately  and  use 
the  quantity  that  results  in  the  greatest 
base  offense  level.  In  anv  other  case,  the 


quantities  should  be  added  together 
(using  the  List  I  Chemical  Equivalency 
Table)  for  the  purposes  of  calculating 
the  base  offense  level. 
Examples: 

(a)  The  defendant  was  in  possession 
of  five  kilograms  of  ephedrine  and  three 
kilograms  of  hydriodic  add.  Both  of 
these  list  I  chemicals  are  typically  used 
together  to  manufacture 
methamphetamine.  Therefore,  the  base 
offense  level  for  each  listed  chemical 
would  be  calculated  separately  and  the 
list  I  chemical  with  the  highest  base 
offense  level  would  be  used.  Five 
kilograms  of  ephedrine  result  in  a  base 
offense  level  of  24;  300  grams  of 
hydriodic  acid  result  in  base  offense 
level  of  14.  In  this  case,  the  base  offense 
level  would  be  24. 

(b)  The  defendant  was  in  possession 
of  five  kilograms  of  ephedrine  and  two 
kilograms  of  phenylacetic  acid. 
Although  both  of  these  chemicals  are 
used  to  manufacture  methamphetamine, 
they  are  used  in  two  different 
manufacturing  processes  and  thus 
would  not  be  used  together.  In  this  case, 
the  two  kilograms  of  phenylacetic  acid 
would  convert  to  two  kilograms  of 
ephedrine  (see  List  I  Chemical 
Equivalency  Table),  resulting  in  a  total 
equivalency  of  seven  kilograms  of 
ephedrine.". 

The  Commentary  to  §  2Dl.ll 
captioned  "Background"  is  amended  in 
the  second  sentence  by  deleting  "Listed 
preciu^or"  and  inserting  in  lieu  thereof 
"List  I";  by  deleting  "critical  to  the 
formation"  and  inserting  in  lieu  thereof 
"important  to  the  manufacture";  and  by 
inserting  "usually"  inmiediately  before 
"become". 

The  Commentary  to  §  2D1.11 
captioned  "Background"  is  amended  in 
the  last  sentence  by  deleting  "Listed 
essential"  and  inserting  in  lieu  thereof 
"List  11";  by  inserting  "used  as" 
immediately  following  "generally";  and 
by  deleting  "and  do  not  become  part  of 
the  finished  product". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  by 
deleting  Note  14  in  its  entirety,  and  bv 
renumbering  the  remaining  notes 
accordingly. 

13.  Synopsis  of  Proposed 
Amendment:  Section  Three  of  the 
Domestic  Chemical  Diversion  Act  of 
1993  (Public  Law  103-200)  broadens  the 
prohibition  in  21  U.S.C.  §  843(a)  to 
cover  possessing,  manufacturing, 
distributing,  exporting,  or  importing 
three-neck  round-bottom  flasks, 
tableting  machines,  encapsulating 
machines,  or  gelatin  capsules  having 
reasonable  cause  to  believe  they  will  be 
used  to  manufacture  a  controlled 
substance.  Guideline  2D1.12  (Unlawful 


Possession,  Manufactiire,  Distribution, 
or  Importation  of  Prohibited  Flask  or 
Equipment;  Attempt  or  Conspiracy) 
appUes  to  this  conduct.  Consistent  with 
the  treatment  of  simileu"  conduct  under 
§§  2Dl.ll(b)(2)  and  2D1. 13(b)(2).  this 
amendment  revises  §  2D1.12  to  provide 
a  three-level  reduction  in  the  offense 
level  for  cases  in  which  the  defendant 
had  reasonable  cause  to  believe,  but  not 
actual  knowledge  or  behef,  that  the 
equipment  was  to  be  used  to 
manufacture  a  controlled  substance. 

Proposed  Amendment:  Section 
2D1.12  is  amended  by  inserting  "(Apply 
the  greatest)','  immediately  after  "Base 
Offense  Level";  and  by  deleting  "12" 
and  inserting  in  lieu  thereof: 

"(1)  12,  if  the  defendant  intended  to 
manufacture  a  controlled  substance  or 
knew  or  believed  the  prohibited 
equipment  was  to  bfe  used  to 
manufacture  a  controlled  substance;  or 

(2)  9,  if  the  defendant  had  reasonable 
cause  to  bebeve  the  prohibited 
equipment  was  to  be  used  to 
manufacture  a  controlled  substance." 

Chapter  Two,  Part  H  (Offenses  Involving 
Individual  Rights) 

Chapter  Three.  Part  A  (VicUmRelated 
Adjustments) 

14.  Synopsis  of  Proposed 
Amendment:  This  is  a  three-part 
amendment.  First,  the  amendment  adds 
an  additional  subsection  to  §  3A1.1  to 
implement  the  directive  contained  in 
Section  280003  of  the  Violent  Crime 
Control  and  Law  Enforcement  Act  of 
1994.  Second,  the  amendment 
consohdates  §§2H1.1,  2H1.3.  2H1.4, 
and  2H1.5.  and  adjusts  the  offense 
levels  in  these  guidelines  to  harmonize 
them  with  each  other,  better  reflect  the 
seriousness  of  the  underlying  conduct, 
and  reflect  the  revision  of  §3A1.1. 
Third,  the  amendment  references 
violations  of  18  U.S.C.  §  248  (the 
Freedom  of  Access  to  Clinic  Entrances 
Act  of  1994.  Pubhc  Law  103-259)  to  the 
consolidated  guideline. 

Section  280003  of  the  Violent  Crime 
Control  and  Law  Enforcement  Act  of 
1994  directs  the  Commission  to  provide 
a  minimum  enhancement  of  three  levels 
for  offenses  that  the  finder  of  fact  at  trial 
determines  are  hate  crimes.  This 
directive  also  instructs  the  Commission 
to  ensure  that  there  is  reasonable 
consistency  with  other  guidelines  and 
that  duplicative  punishments  for  the 
same  offense  are  avoided.  The  Freedom 
of  Access  to  Clinic  Entrances  Act  of 
1994  makes  it  a  crime  to  interfere  with 
access  to  reproductive  services  or  to 
interfere  with  certain  religious 
activities. 

Since  their  inception,  the  guidelines 
have  provided  enhanced  penalties  for 
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offenses  invoh  ing  individual  rights 
(hate  crimes  oi  other  offenses 
committed  un(  er  color  of  law).  These 
enhanced  pens  Ities  reflect  that,  in  such 
offenses,  the  h  irm  includes  both  the 
underlying  cri;  ninal  conduct  and  an 
added  civil  rig  Us  component.  Under  the 
current  civil  ri  jhls  offense  guidelines, 
there  is  a  two-  evel  enhancement  for 
hate  crimes  co  nmitted  by  a  person 
other  than  a  pv  blic  official.  There  is  a 
six-level  enhai  cement  for  all  offenses 
committed  un(  er  color  of  law,  including 
both  hate  and  ion-hate  crimes. 

The  existing  civil  rights  offense 
guidelines  pro .ide  alternative  base 
offense  levels:  (1)  the  offense  level 
applicable  to  t  le  underlying  offense 
plus  the  additional  levels  for  the  civil 
rights  compon  ;nt:  and  (2)  a  minimum  or 
"defauh"  offei  se  level.  The  enhanced 
offense  levels  or  civil  rights  offenses  do 
not  apply  to  hi  te  crimes  prosecuted 
under  other  sti  tutes.  Official 
misconduct  of  enses  (offenses 
committed  unAer  color  of  law) 
prosecuted  un  ier  other  statutes 
generally  recei  ve  an  enhanced  penalty 
of  two  levels  ii  nder  §  3B1 .3  (Abuse  of 
Position  of  Spi  icial  Trust)  rather  than 
the  six  levels  £  pplicable  under  the  civil 
rights  offense  i  uidelines. 

The  congres  ional  directive  in  section 
280003  require  s  that  the  three-level  hate 
crimes  enhanc  sment  apply  where  "the 
finder  of  fact  a  t  trial  determines  beyond 
a  reasonable  d  )ubt"  that  the  offense  of 
conviction  wa  ;  a  hate  crime.  The 
proposed  amei  idment  makes  the 
enhancement  iipplicable  if  either  the 
finder  of  fact  a  t  trial  or,  in  the  case  of 
a  guilty  or  nol )  contendere  plea,  the 
court  at  sentei  cing,  determines  that  the 
offense  was  a  late  crime.  By  broadening 
the  applicabili  ty  of  the  congressionally 
mandated  enhmcement,  the 
Commission  v  ill  avoid  unwarranted 
sentencing  dij  larity  based  on  the  mode 
of  conviction.  The  Commission's 
authority,  pur  luant  to  28  U.S.C.  §  994. 
permits  such  J  broadening  of  the 
enhancement. 

The  additioi  i  of  a  generally  applicable 
Chapter  Three  hate  crimes  enhancement 
requires  amen  iment  of  the  civil  rights 
offense  guidel  nes  to  avoid  duplicative 
punishments,  n  addition,  to  further  the 
Commission's  goal  of  simplifying  the 
operation  of  tl  e  guidelines,  the 
proposed  ame  idment  consolidates  the 
four  current  ci  vil  rights  offensf; 
guidelines  int  »  one  guideline. 

Proposed  §  :Hl.l  provides  alternative 
offense  levels  using  the  greatest  of  the 
following:  (1)  he  base  offense  level  for 
the  underlyin  ;  offense;  (2)  level  10.  for 
{jffenses  invol  dng  the  use  or  threatenetl 
use  of  force  or  the  actual  or  threatened 
<lestruction  of  property:  or  (3)  level  6, 
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otherwise.  In  addition,  two  options  for 
setting  the  default  offense  level  for 
conspiracies  involving  individual  rights 
are  shown.  One  option  sets  a  default 
level  of  12  for  offenses  involving  two  or 
more  participants.  This  option  is  two 
levels  higher  than  the  default  offense 
level  for  substantive  offenses  involving 
force  or  the  threat  of  force  and  six  levels 
higher  than  the  default  offense  level  for 
substantive  offenses  not  involving  force 
or  the  threat  of  force.  A  second  option 
sets  the  default  offense  level  of  10, 
which  is  consistent  with  the  default 
offense  level  for  substantive  civil  rights 
offenses  involving  force  or  the  threat  of 
force  and  four  levels  higher  than  the 
offense  level  for  substantive  civil  rights 
offenses  not  involving  force  or  the  threat 
of  force. 

Proposed  §  2H1.1,  working  together 
with  the  proposed  §  3A1.1,  provides 
enhanced  penalties  for  civil  rights 
offenses.  For  hate  crimes  committed  by 
persons  who  are  not  public  ofilcials,  the 
enhancement  is  three  levels  under 
proposed  §  3A1.1,  one  level  greater  than 
under  the  current  guidelines.  Unlike  the 
current  guidelines,  however,  the 
proposed  guideline  differentiates 
between  hate  crimes  and  non-hate 
crimes  committed  under  color  of  law, 
punishing  hate  crimes  committed  by 
public  officials  more  severely  than  non- 
hate  crimes.  Proposed  §  2H1.1  provides 
an  enhancement  for  non-hate  crimes 
committed  under  color  of  law  of  either 
two,  three,  or  four  levels  above  the 
offense  level  for  the  underlying  offense. 
A  two-level  enhancement  would  be 
consistent  with  the  generally  applicable 
enhancement  under  §  381. 3  (Abuse  of 
Position  of  Special  Trust).  A  three-  or 
four-level  enhancement  would  be  higher 
than  the  generally  applicable 
enhancement  under  §  331. 3  and 
arguably  woiilcl  reflect  the  greater  harm 
done  by  those  in  positions  of  authority 
when  the  harm  involves  violations  of 
individual  rights.  Because  of  the 
additional  three-level  hate  crime 
enhancement  under  §3A1.1,  the 
proposed  amendment  would  provide  a 
combined  enhancement  for  hate  crimes 
committed  by  public  officials  of  five, 
six,  or  seven  levels. 

The  clinic  access  law,  like  the  other 
criminal  civil  rights  statutes, 
criminalizes  a  broad  array  of  conduct, 
from  non-violent  obstniction  of  the 
entrance  to  a  clinic  to  murder.  The 
proposed  amendment  treats  these 
violations  in  the  same  way  as  other 
offenses  involving  individual  rights. 

Two  options  are  shown.  Option  1  sets 
forth  an  amendment  consistent  with  the 
preceding  discussion.  An  alternative  to 
this  proposed  .miendmont.  published  at 


the  request  of  the  Department  of  Justice 
is  set  forth  as  Option  2. 

Proposed  Amendment:  [Option  1 
Section  3A1.1  and  accompanying 
commentary  is  deleted  in  its  entirety 
and  the  following  inserted  in  Hex 
thereof: 

"§  3A1.1.  Hate  Crime  Motivation  or 
Vulnerable  Victim 

(a)  If  the  finder  of  fact  at  trial  or.  in 
the  case  of  a  plea  of  guilty  or  nolo 
contendere,  the  court  at  sentencing 
determines  beyond  a  reasonable  doubt 
that  the  defendant  intentionally  selected 
any  victim  or  any  property  as  the  object 
of  the  offense  because  of  the  actual  or 
perceived  race,  color,  religion,  national 
origin,  ethnicity,  gender,  disability,  or 
sexual  orientation  of  any  person, 
increase  by  3  levels;  or 

(b)  If  the  defendant  knew  or  should 
have  known  that  a  victim  of  the  offense 
was  unusually  vulnerable  due  to  age. 
physical  or  mental  condition,  or  that  a 
victim  was  otherwise  particularly 
susceptible  to  the  criminal  conduct, 
increase  by  2  levels. 

Commentary 

Application  Notes: 

1.  Subsection  (a)  applies  to  offenses 
that  are  hate  crimes.  Note  that  special 
evidentiary  requirements  govern  the 
application  of  this  subsection. 

2.  Subsection  (b)  applies  to  offenses  in 
which  an  unusually  vulnerable  victim  is 
made  a  target  of  criminal  activity  by  the 
defendant  and  the  defendant  knew  or 
should  have  known  of  the  victim's 
unusual  vulnerability.  The  adjustment 
would  apply,  for  example,  in  a  fraud 
case  where  the  defendant  marketed  an 
ineffective  cancer  cure  or  in  a  robbery 
where  the  defendant  selected  a 
handicapped  victim.  But  it  would  not 
apply  in  a  case  where  the  defendant 
sold  fraudulent  securities  by  mail  to  the 
general  public  and  one  of  the  viclims 
happened  to  be  senile.  Similarly,  for 
example,  a  bank  teller  is  not  an 
unusually  vulnerable  victim  solely  by 
virtue  of  the  teller's  position  in  a  bank. 

3.  Do  not  apply  suosection  (a)  on  the 
basis  of  gender  in  the  case  of  a  sexual 
offense.  In  such  cases,  this  factor  is 
taken  into  account  by  the  offense  level 
of  the  Chapter  Two  offense  guideline. 

4.  Do  npt  apply  subsection  (b)  if  the 
offense  guideline  specifically 
incorporates  this  factor.  For  e.xample,  if 
the  offense  guideline  provides  an 
enhancement  for  the  age  of  the  victim, 
this  subsection  should  not  be  applied 
unless  the  victim  was  unusually 
vulnerable  for  reasons  unrelated  to  ago. 

5.  If  subsection  (a)  applies,  do  not 
apply  subsection  (b).  In  the  case  of  an 
offense  that  both  is  a  "hate"  crime  and 
involves  an  unusually  vulnerable 


victim,  a  sentence  at  or  near  the  upper 
limit  of  the  applicable  guideline  range 
(which  will  include  a  3-level 
enhancement  from  subsection  (a)) 
typically  will  be  appropriate. 

Background:  Subsection  (a)  reflects 
the  directive  to  the  Commission, 
contained  in  Section  280003  of  the 
Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994,  to  provide  an 
enhancement  of  not  less  than  three 
levels  for  an  offense  when  the  finder  of 
fact  at  trial  determines  beyond  a 
reasonable  doubt  that  the  defendant  had 
a  hate  crime  motivation  (i.e.,  a  primary 
motivation  for  the  offense  was  the  race, 
color,  religion,  national  origin, 
ethnicity,  gender,  disability,  or  sexual 
orientation  of  the  victim).  "To  avoid 
unwarranted  sentencing  disparity  based 
on  the  method  of  conviction,  the 
Commission  has  broadened  the 
application  of  this  enhancement  to 
include  offenses  that,  in  the  case  of  a 
plea  of  guilty  or  nolo  contendere,  the 
court  at  sentencing  determines  are  hate 
crimes.". 

The  Introductory  Commentary  to 
Chapter  Two,  Part  H,  Subpart  I  and 
§§  2H1.1,  2H1.3.  2H1.4,  and  2H1.5  are 
deleted  in  their  entirety  and  the 
following  inserted  in  lieu  thereof: 

"§  2H1.I.  Offenses  Involving 
Individual  Rights 

(a)  Base  Offense  Level  (Apply  the 
greatest): 

(1)  the  offense  level  from  the  offense 
guideline  applicable  to  any  underlying 
offense; 

[(2)  10,  if  the  offense  involved  (A)  the 
use  or  threat  of  force  against  a  person; 
or  (B)  property  damage  or  the  threat  of 
property  damage;  or  (C)  two  or  more 
participants;  or 

(3)  6,  otherwise.] 

1(2)  12,  if  the  offense  involved  two  or 
more  participants;  or 

(3)  10,  if  the  offense  involved  (A)  the 
use  or  threat  of  force  against  a  person; 
or  (B)  property  damage  or  the  threat  of 
property  damage;  or 

(4)  6,  otherwise.) 

(b)  Specific  Offense  Characteristics 
(1)  If  (A)  the  defendant  was  a  public 

official  at  the  time  of  the  offense;  or  (B) 
the  offense  was  com.mitted  under  color 
of  law,  increase  by  [2][3]!4]  levels.  If  the 
resulting  offense  level  is  less  than  level 
10,  increase  to  level  10. 

Commentary 

Statutory  Provisions:  18  U.S.C.  §241, 
242,  245(b),  246,  247,  248,  1091;  42 
U.S.C.  §3631. 

Application  Notes: 

1.  'Offense  guideline  applicable  to  any 
underlying  offense'  means  the  offense 
guideline  applicable  to  any  conduct 
established  by  the  offense  of  conviction 


that  constitutes  an  offense  under 
federal,  state,  or  local  law  (other  than  an 
offense  that  is  itself  covered  under 
Chapter  Two,  Part  H,  Subpart  1). 

In  certain  cases,  conduct  set  forth  in 
the  count  of  conviction  may  constitute 
more  than  one  underlying  offense  (e.g., 
two  instances  of  assault,  or  one  instance 
of  assault  and  one  instance  of  arson).  In 
SLch  cases,  determine  the  number  and 
nature  of  underlying  offenses  by 
applying  the  procedure  set  forth  in 
Application  Note  5  of  §1B1.2 
(Applicable  Guidelines).  If  the  Chapter 
Two  offense  level  for  any  of  the 
underlying  offenses  under  subsection 
(a)(1)  is  the  same  as,  or  greater  than,  the 
alternative  base  offense  level  under 
subsection  1(a)(2)  or  (3))  [(a)(2),  (3),  (4)], 
as  applicable,  use  subsection  (a)(1)  and 
treat  each  underlying  offense  as  if 
contained  in  a  separate  count  of 
conviction.  Otherwise,  use  subsection 
[(a)(2)  or  (3)1  [(a)(2).  (3).  (4)1.  as 
applicable,  to  determine  the  base 
offense  level. 

2.  'Participant'  is  defined  in  the 
Commentary-to  §3Bl.l  (Aggravating 
Role). 

3.  The  burning  or  defacement  of  a 
religious  symbol  with  an  intent  to 
intimidate  shall  be  deemed  to  involve 
the  threat  of  force  against  a  person  for 
the  purposes  of  subsection 
(a)((2))[(3)l(A). 

4.  If  the  finder  of  fact  at  trial  or,  in  the 
case  of  a  plea  of  guilty  or  nolo 
contendere,  the  court  at  sentencing 
determines  beyond  a  reasonable  doubt 
that  the  defendant  intentionally  selected 
any  victim  or  any  property  as  the  object 
of  the  offense  because  of  the  actual  or 
perceived  race,  color,  religion,  national 
origin,  ethnicity,  gender,  disability,  or 
sexual  orientation  of  any  person,  an 
additional  3-level  enhancement  from 
§3Al.l(a)  will  apply. 

5.  If  subsection  (b)(1)  applies,  do  not 
apply  §  3B1.3  (Abuse  of  Position  of 
Trust  or  Use  of  Special  Skill).".) 

[Option  2:  Section  2Hl.l(b)  is 
amended  by  inserting  the  following 
additional  subdivision: 

"(2)  If  proof  of  the  conspiracy  requires 
a  showing  that  a  defendant  acted  for  an 
improper  purpose  as  defined  in  18 
U.S.C.  §§  245,  or  247.  or  42  U.S.C. 
§  3631,  increase  by  [l]  level.". 

Section  2Hl.3(a)  is  amended — 

(1)  in  subdivision  (1)  by  deleting  "10" 
and  inserting  in  lieu  thereof  "[11]"; 

(2)  in  subdivision  (2)  by  deleting  "15" 
and  inserting  in  heu  thereof  "[16] ";  and 

(3)  in  subdivision  (3)  by  deleting  "2" 
and  inserting  in  lieu  thereof  "[3)". 

Chapter  Three,  Part  A.  is  amended  by 
adding  the  following  additional  section: 


§  3A 1 .4.    Hate  Crime  Motivation 

If  the  finder  of  fact  at  trial  or.  in  the 
case  of  a  plea  of  guilty  or  nolo 
contendere,  the  court  at  sentencing 
determines  beyond  a  reasonable  doubt 
that  the  defendant  intentionally  selected 
any  victim  or  any  property  as  the  object 
of  the  offense  because  of  the  actual  or 
perceived  race,  color,  religion,  national 
origin,  ethnicity,  gender,  disability,  or 
sexual  orientation  of  any  person, 
increase  by  [3]  levels. 

Commentary 

Application  Notes: 

1 .  Do  not  apply  this  adjustment  if  the 
offense  guideline  specifically 
incorporates  this  factor.  For  example,  do 
not  apply  this  adjustment  if 

§  2H1. 1(b)(2)  or  §  2H1.3  applies. 
Similarly,  do  not  apply  this  adjustment 
on  the  basis  of  gender  in  the  case  of  a 
sexual  offense.  In  such  cases,  this  factor 
is  taken  into  account  by  the  offense 
level  established  by  the  Chapter  Two 
offense  guideline. 

2.  Note  that  special  evidentiary 
requirements  govern  the  application  of 
this  subsection. 

Background:  This  section  reflects  the 
directive  to  the  Commission  in  section 
280003  of  the  Violent  Crime  Control  and 
Law  Enforcement  Act  of  1994,  to 
provide  an  enhancement  of  not  less  than 
three  levels  for  an  offense  when  the 
finder  of  fact  at  trial  determines  beyond 
a  reasonable  doubt  that  the  defendant 
had  a  hate  crime  motivation  (i.e.,  that 
the  defendant  intentionally  selected  a 
victim  or  property  as  the  object  of  the 
offense  because  of  a  factor  listed  in  this 
section).  To  avoid  unwarranted 
sentencing  disparity  based  on  the 
method  of  conviction,  the  Commission 
has  broadened  the  application  of  this 
enhancement  to  include  offenses  that,  in 
the  case  of  a  plea  of  guilty  or  nolo 
contendere,  the  court  at  sentencing 
determines  are  hate  crimes.". 

Additional  Issue  for  Comment:  If 
Option  2  is  adopted,  the  Commission 
seeks  comment  on  how  it  should 
implement  the  penalty  provisions  of  the 
Freedom  of  Access  to  Clinic  Entrances 
Act  of 1994J 

Chapter  Two,  Part  K  (Offenses 
Involving  Public  Safety) 

15.  Synopsis  of  Proposed 
Amendment:  Section  110102  of  the 
Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  amends  18 
U.S.C.  §922  to  add  subsection  (v), 
making  it  unlawful  to  manufacture, 
transfer,  or  possess  "semiautomatic 
assault  weapons.  ■'  Previously,  only 
importation  and  possession  (pursuant  to 
18  US.C.  §  925(d)(3))  and  assembly  of 
imported  parts  (pursuant  to  18  U.S.C. 
§  922(r))  of  semiautomatic  assault  rifles 
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Amendment:  Appendix  A 
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section  110401  of  the 
Control  and  Law 
Act  of  1994  amends  18 
to  make  it  unlawful  to 
otherwise  dispose  of  any  firearm 
or  ammunit  on  to  any  person,  knowing 
or  having  reasonable  grounds  to  believe 
that  such  p(  rson  "is  subject  to  a  court 
order  that  r(  tstrains  such  person  from 
harassing,  s  alking,  or  threatening  an 


intimate  partner  of  such  person  or  child 
of  such  intimate  peutner  or  person,  or 
engaging  in  other  conduct  that  would 
place  an  intimate  partner  in  reasonable 
fear  of  bodily  injury  to  the  partner  or 
child."  This  section  also  amends  18 
U.S.C.  §  922(g)  to  make  it  unlawful  for 
a  person  who  is  subject  to  such  a  court 
order  to  possess  or  receive  any  firearm 
or  ammunition  in  or  affecting 
commerce. 

Guideline  lBl.12  provides  that  the 
guidelines  do  not  apply  to  a  juvenile 
sentenced  under  the  juvenile 
Delinquency  Act,  18  U.S.C.  §  5031- 
5042.  Guideline  2K2.1  typically  applies 
a  base  offense  level  of  6  tc  a 
misdemeanor  offense  or  to  a  felony 
recordkeeping  offense.  GuideUne  2K2.1 
provides  a  base  offense  level  of  12  for 
the  transfer  of  a  firearm  by  a  licensed 
dealer  to  a  juvenile  or  to  a  person 
prohibited  under  18  U.S.C.  §  922(g)  from 
possessing  a  firearm.  The  section  also 
provides  a  base  offense  level  of  14  for 
possession  of  a  firearm  by  a  prohibited 
person  and  increases  the  base  offense 
level  depending  on  the  prior  criminal 
history  of  the  defendant.  A  specific 
offense  characteristic  may  apply  in  the 
case  of  multiple  firearms.  A  defendant 
who  transfers  a  firearm  knowing  or 
having  reason  to  believe  that  it  may  be 
used  in  connection  with  another  felony 
offense  is  subject  to  the  greater  of  a  four- 
level  adjustment  with  a  minimum 
offense  level  of  18,  or  a  cross  reference 
to  the  guideline  for  the  other  offense. 

The  proposed  amendment  adds  a 
person  under  the  court  order  described 
in  section  110401  to  the  definition  of  a 
"prohibited  person."  In  addition,  three 
amendment  options  are  shown 
regarding  the  offense  level  for  transfer  of 
a  firearm  to  a  juvenile.  Option  1  would 
result  in  a  base  offense  level  of  6; 
Option  2  would  result  in  a  base  offense 
level  of  12;  Option  3,  published  at  the 
request  of  the  Department  of  Justice, 
would  result  in  a  base  offense  level  of 
14  if  the  defendant  transferred  a  firearm 
to  an  underage  person  or  to  another 
prohibited  person.  Such  a  defendant 
currently  would  receive  a  base  offense 
level  of  12  under  §2K2.1. 

Proposed  Amendment:  The 
Commentary  to  §  2K2.1  captioned 
"Application  Notes"  is  amended  in 
Note  6  by  deleting  "or  (v)"  and  inserting 
'■(v)"  in  lieu  thereof;  and  by  inserting  "; 
or  (vi)  is  subject  to  a  court  order  that 
restrains  the  defendant  from  harassing, 
stalking,  or  threatening  an  intimate 
partner  or  child  or  from  engaging  in 
related  conduct."  immediately 
following  "States". 

(Option  1:  Section  §2K2. 1(a)(8)  is 
amended  by  deleting  "or"  and  by 


inserting  ",  or  (x)"  immediately 
following  "(m)". 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  the  following  in 
the  appropriate  place  by  title  and 
section; 

"18  U.S.C.  §922(x)     2K2.1".l 

(Option  2:  Appendix  A  ^Statutory 
Index)  is  amended  by  inserting  the 
following  in  the  appropriate  place  by 
title  and  section: 

"18  U.S.C.  §922(x)     2K2.1".] 

(Option  3:  Section  2K2.1(a)(6)  is 
amended  by  inserting  "or  if  the 
transferor  knew  or  had  reasonable  cause 
to  believe  that  the  transferee  was  a 
prohibited  person  or  was  underage" 
immediately  following  "prohibited 
person". 

The  Commentary  to  §  2K2.1  captioned 
"Application  Notes"  is  amended  in 
Note  6  by  inserting  the  following  at  the 
end  thereof:  "'Underage,'  as  used  in 
subsection  (a)(6),  means  under  the  ages 
set  forth  in  18  U.S.C.  §  922(b)(1). 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  the  following  in 
the  appropriate  place  by  title  and 
section: 

"18  U.S.C.  §922(x)     2K2.1".) 

1 7.  Issue  for  Comment:  Section 

110501  of  the  Violent  Crime  Control  and 
Law  Enforcement  Act  of  1994  directs 
the  Commission  to  provide  an 
appropriate  enhancement  for  a  crime  of 
violence  or  drug  trafficking  crime  if  a 
semiautomatic  firearm  is  involved.  The 
Commission  requests  comment  on  the 
most  appropriate  way  to  implement  this 
directive.  Information  available  to  the 
Commission  indicates  that  50  to  70 
pv^i-cent  of  offenses  involving  a  firearm 
involve  a  semiautomatic  firearm;  thus, 
offenses  involving  semiautomatic 
firearms  represent  the  typical  or 
"heartland"  cases.  Specifically,  the 
Commission  requests  comment  on  how 
the  offense  level  for  an  offense  involving 
a  semiautomatic  firearm  should  be 
modified  to  address  the  directive.  The 
Commission  also  requests  comment  on 
whether  such  an  increase  should  apply 
to  all  semiautomatic  firearms  or  whether 
the  Commission  should  focus  this 
enhancement  on  firearms  that  have 
characteristics  that  make  them  more 
dangerous  than  other  firearms  (e.g., 
semiautomatic  firearms  with  a  large 
magazine  capacity).  In  addition,  the 
Commission  requests  comment  on 
whether  any  such  enhancement  should 
apply  only  to  crimes  of  violence  and 
drug  trafficking  offenses  as  specified  in 
the  directive  or  whether  it  should  apply 
to  other  offenses  such  as  firearms 
offenses  covered  by  §  2K2.1  or  to  all 
offenses. 

18.  Issue  for  Comment:  Section 

1 10502  of  the  Violent  Crime  Control  and 


Law  Enforcement  Act  of  1994  directs 
the  Commission  to  "appropriately 
enhance  penalties  for  cases  in  which  a 
defendant  convicted  under  18  U.S.C. 
§  844(h)  has  previously  been  convicted 
under  that  section."  Section  320106 
revises  the  previous  fixed,  mandatory 
consecutive  5-year  penalty  for  a  first 
offense  under  18  U.S.C.  §  844(h)  to 
provide  a  range  of  5  to  15  years,  and 
changes  the  previous  fixed,  mandatory' 
consecutive  penalty  for  a  second  offense 
from  10  years  to  a  range  of  10  to  25 
years.  The  Commission  requests 
comment  as  to  how  §  2K2.4  can  be 
amended  appropriately  to  address  this 
directive  and  statutory  change.  Possible 
approaches  might  include:  (1)  an 
amendment  to  §  2K2.4  to  increase  the 
sentence  by  a  specific  amount  if  the 
defendant  previouslv  has  been 
convicted  under  18  U.S.C.  §  844(h);  (2) 
application  under  §  2K2.4  of  the 
minimum  term  of  imprisonment 
required  by  statute,  with  a  departure 
recommended  when  this  sentence, 
combined  with  the  sentence  for  the 
underlying  offense,  does  not  provide 
adequate  punishment;  or  (3)  an 
amendment  to  §  2K2.4  to  reference  the 
underlying  offense  plus  an  appropriate 
enhancement  for  the  weapon  or 
explosive,  and  a  provision  for 
ajiportioning  the  sentence  imposed  to 
avoid  double  counting. 

19.  Issue  for  Comment:  Section 
1 10513  of  the  Violent  Crime  Control  and 
Law  Enforcement  Act  of  1994  directs 
the  Commission  to  "appropriately 
enhance"  penalties  (1)  for  cases  in 
which  a  defendant  convicted  under  18 
U.S.C.  §  922(g)  has  one  prior  conviction 
for  a  violent  felonv  (as  defined  in  18 
U.S.C.  §  924(e)(2)('B))  or  a  serious  drug 
offense  (as  defined  in  18  U.S.C. 
§  924(e)(2)(A));  and  (2)  for  cases  in 
which  a  defendant  has  two  such  prior 
convictions.  The  statutory  ma.ximum  for 
the  offense  remains  at  ten  years. 

Guideline  2K2.1  covers  violations  of 
18  U.S.C.  §  922(g).  Alternative  base 
offense  level  apply  depending  on  the 
number  of  prior  convictions  of  one  or 
more  "crimefs]  of  violence"  or 
"controlled  substance  offensels]."  For 
example,  a  defendant  with  one  such 
prior  conviction  would  receive  a  base 
offense  level  of  at  least  20.  A  defendant 
with  two  or  more  such  prior  convictions 
would  receive  a  base  offense  level  of  at 
least  24.  In  addition,  a  foiu'-level 
enhancement  or  a  cross  reference  may 
apply  if  the  weapon  was  to  be  used  in 
another  felony.  Other  enhancements 
may  apply  depending  on  the  type  and 
number  of  weapons,  and  whether  the 
weapon  was  stolen. 

The  Commission's  definitions  of 
"crime  of  violence"  and  "confroUed 


substance  offense"  are  similar  but  not 
identical  to  those  referenced  in  the 
directive.  Guideline  2K2.1  draws  its 
definition  of  "crime  of  violence"  from 
18  U.S.C.  §  924(e)  with  a  minor 
modification.  Whereas  the  section 
924(e)  definition  of  "violent  felony" 
includes  any  burglary,  including  a 
burglary  of  an  abandoned  commercial 
building,  Taylor  v.  United  States,  495 
U.S.  575,  602  (1990),  the  definition  of 
"crime  of  violence"  in  §  2K2.1  includes 
only  burglary  of  a  dwelling,  consistent 
with  the  career  offender  provisions  of 
the  guidelines.  United  States  v.  Talbott, 
902  F.2d  1129,  1133  (4th  Cir.  1990). 

Further,  the  §2K2.1  definition  of 
"controlled  substance  offense."  drawn 
from  13  U.S.C.  §  924(c)  and  the  career 
offender  provisions  of  the  guidelines,  is 
slightly  different  from  that  in  18  U.S.C. 
§  924(e).  The  section  924(e)  definition  of 
"serious  drug  offense"  requires  that  the 
drug  offense  (whether  federal  or  state) 
have  a  maximum  term  of  imprisonment 
often  years  or  more.  This  narrower 
definition  precludes,  for  example, 
counting  a  federal  conviction  under  21 
U.S.C.  §  843(b)  (four  year  statutory 
maximum  for  using  a  communication 
facility  to  facilitate  drug  distribution). 
By  contrast,  the  definition  of 
"controlled  substance  offense"  in 
§2K2.1  includes  such  "telephone 
counts."  United  States  v.  Vea-Gonzales, 
999  F.2d  1326,  1329-30  (9th  Cir.  1993). 
Moreover,  where  one  state  imposes  a 
five-xear  maximum  for  certain  drug 
conduct  while  another  state  imposes  a 
ten-year  maximum  for  the  identical 
conduct,  the  section  924(e)  definition 
would  not  count  a  defendant's 
conviction  in  the  first  state  but  would 
count  the  defendant's  conviction  in  the 
second  state. 

The  Commission  invites  comment  on 
whether  the  current  offense  levels  in 
these  guidelines  should  be  increased 
and,  if  so.  by  what  amount.  The 
Commission  also  invites  comment  on 
whether,  for  consistency,  the  definitions 
and  counting  of  prior  conviction  of 
crime  of  violence  and  dru^  trafficking 
offense  used  in  these  guidelines  should 
be  the  same  as  those  used  in  §  4B1.1 
(Career  Offender). 

20.  Synopsis  of  Proposed 
Amendment:  Section  110504  of  the 
Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  amends  18 
U.S.C.  §924  to  add  subsection  (k) 
making  it  unlawful  to  steal  any  firearm 
that  is  moving  or  has  moved  in 
interstate  commerce.  Likewise.  18 
U.S.C.  §  844  is  amended  to  add 
subsection  (k)  making  it  unlawful  to 
steal  any  explosive  that  is  moving  or  has 
moved  in  interstate  commerce. 


Section  110511  amends  18  U.S.C. 
§  922(j)  to  clarify  that  it  is  unlawful  to 
receive  or  possess  any  stolen  firearm 
that  has  moved  in  interstate  commerce 
regardless  of  whether  the  movement 
occurred  "before  or  after  it  (the  firearm] 
was  stolen." 

Section  110515  amends  18  U.S.C. 
§  924  to  add  a  new  subsection  (1)  making 
it  a  federal  crime  to  steal  any  firearm 
from  a  licensed  importer,  manufacturer, 
dealer,  or  collector.  The  section  also 
amends  18  U.S.C.  §  844  to  add  a  new 
subsection  (1)  with  regard  to  stealing 
explosives  from  licensees. 

Current  law  also  proscribes  shipping 
a  stolen  firearm  (18  U.S.C.  §922{i)). 
stealing  from  the  person  or  premises  of 
a  licensee  any  firearm  in  the  business 
inventory  (18  U.S.C.  §922(u)),  and 
shipping  stolen  explosives  (18  U.S.C. 
§  842(h)).  Further,  the  general  theft 
statute.  18  U.S.C.  §659,  provides  a 
maximum  imprisonment  penalty  often 
years  for  stealing  "goods  or  chattels," 
including  a  firearm,  "moving  as  or 
which  are  part  of  or  which  constitute  an 
interstate  or  foreign  shipment  of  freight, 
express,  or  other  property."  Other  theft 
and  receipt  of  stolen  property  statutes 
may  also  apply  to  a  theft  of  a  firearm. 

Guideline  2k2.1  covers  offenses 
involving  stolen  firearms.  These 
offenses  are  subject  to  a  base  offense 
level  of  12.  Additional  adjustments  may 
also  apply.  A  two-level  enhancement 
applies  if  a  firearm  is  stolen  unless  the 
only  count  of  conviction  is  a  stolen 
firearm  offense.  This  conditional 
adjustment  has  resulted  in  several  calls 
to  the  Commission's  hotline  regarding 
cases  involving  a  felon  in  possession  of 
a  stolen  firearm  who  mav  be  charged 
either  under  18  U.S.C.  §'922(g)  (felon  in 
possession)  or  with  18  U.S.C.  §  922(j) 
(receipt  of  stolen  firearm).  A  conviction 
under  section  922tg)  will  result  in  a 
total  offense  level  of  16  (base  offense 
level  of  14  plus  two-level  adjustment  for 
stolen  firearm).  A  conviction  under 
section  922(j)  will  result  in  a  total 
offense  level  of  14  (base  offense  level  of 
14  but,  per  application  note  12,  no  two- 
level  adjustment  for  stolen  firearm 
because  the  only  offense  of  conviction  is 
a  stolen  firearm  offense).  Further,  the 
list  of  stolen  firearm  statutes  has  not 
been  updated  to  reflect  recent 
amendments  to  the  code.  Indeed.  18 
U.S.C.  §  922(u)  (theft  from  dealer)  as 
well  as  18  U.S.C.  §§922(s)  and  922(t) 
(Brady  bill  provisions)  are  not  fisted  in 
the  Statutory  Index. 

Guideline  2B1.1  governs  general  theft 
offenses,  including  offenses  of  goods 
traveling  in  interstate  commerce  and 
offenses  within  the  special  federal 
maritime  or  territorial  jurisdiction  or        j 
within  Indian  territory.  Guideline 
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Section  281. 1(b)  is 
deleting  subdivision  (2). 
.1  is  amended  by  inserting 
additional  subsection: 
Reference 
firearm,  destructive  device, 
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transferred,  transmitted,  or 
IS  a  firearm,  destructive 
;ive  material,  or  controlled 
ply§2Dl.l.§2D2.1, 
2K2.1,  as  appropriate,  if  the 

level  is  greater  than 
led  above.".) 
Section  281. 1(b)  is 
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to  provide  that  "[a]  person  who 
conspires  to  commit  an  offense  under 
subsection  (c)  shall  be  imprisoned  for 
not  more  than  20  years,  fined  under  this 
title,  or  both;  and  if  the  firearm  is  a 
machinegim  or  destructive  device,  or  is 
equipped  with  a  firearm  silencer  or 
muffler,  shall  be  imprisoned  for  any 
term  of  years  or  life."  This  section  also 
amends  18  U.S.C.  §  844  to  add  a  new 
subsection  (m)  increasing  to  20  years  the 
ma.ximum  imprisormient  penalty  for  a 
conspiracy  to  violate  18  U.S.C.  §  844(h). 
This  section  does  not  alter  the  fixed, 
mandatory  consecutive  penalty  for  the 
underlying  substantive  offenses  of  using 
or  carrying  a  firearm  or  explosive  during 
and  in  relation  to  a  crime  of  violence  or 
drug  trafficking  crime.  Thus,  identical 
offense  conduct  covered  by  these 
statutes  may  be  subject,  for  example,  to 
a  fixed,  mandatory  five-year  term  to  run 
consecutively  to  any  underlying  offense 
if  indicted  under  18  U.S.C.  §  924(c).  a  5- 
year  mandatory  minimum  term  and  15- 
year  maximum  term  to  rim 
consecutively  to  any  underlying  offense 
if  indicted  under  18  U.S.C.  §  844(h),  a  5- 
year  maximum  term  under  18  U.S.C. 
§  371.  or  a  20-year  maximum  term  under 
18  U.S.C.  §924(n). 

Guideline  2K2.4  provides  for  the  term 
of  imprisonment  required  by  18  U.S.C. 
§  924(c).  Guideline  2K2.1  applies  to  an 
offense  under  18  U.S.C.  §371  involving 
conspiracy  to  violate  18  U.S.C.  §  924(c) 
and  provides  for  an  offense  level  of  at 
least  18  (base  offense  level  12  plus 
increase  to  an  offense  level  of  at  least  18 
if  the  firearm  or  ammunition  was  used 
or  intended  to  be  used  in  connection 
with  another  offense).  Additional 
adjustments  may  apply.  The  explosives 
guideline.  §  2K1.3.  also  provides  an 
offense  level  of  at  least  18  for  a 
conviction  under  18  U.S.C.  §371  for 
conspiracy  to  violate  18  U.S.C.  §  844(h). 

Proposed  Amendment:  Appendix  A 
(Statutory  Index)  is  amended  in  the  line 
referenced  to  18  U.S.C.  §  371  by 
inserting  "2K2.1  (if  a  conspiracy  to 
violate  18  U.S.C.  §  924(c))," 
immediately  before  "2X1.1". 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  the  followiiig  in 
the  appropriate  place  by  title  and 
section: 

"18  U.S.C.  §844(m)2K1.3 

18  U.S.C.  §924(n)2K2.1". 

Additional  Issue  for  Comment:  At  the 
request  of  the  Department  of  Justice,  the 
Commission  invites  comment  as  to 
whether  a  conviction  for  a  conspiracy  to 
violate  section  924(c)  should  be  more 
closely  referenced  to  the  penalty  in  18 
U.S.C'  §  924(c)  or  to  the  guideline  for 
the  underlying  offense. 


Chapter  Two,  Part  L  (Offenses  Involving 
Immigration,  Naturalization,  and 
Passports) 

22(A).  Issue  for  Comment:  Section 
60024  of  the  Violent  Crime  Control  and 
Law  Enforcement  Act  of  1994  increases 
the  statutory  penalty  for  bringing  in  or 
harboring  an  alien  from  five  to  ten  years, 
establishes  a  penalty  of  up  to  20  yeeu-s 
imprisonment  if  serious  bodily  injury 
results,  and  establishes  a  penalty  of 
imprisoimaent  for  any  term  of  years  or 
life,  if  death  results.  In  view  of  these 
statutory  penalty  changes,  the 
Commission  invites  comment  on 
whether  the  offense  levels  under  the 
apphcable  guideline,  §  2L1.1 
(Smuggling.  Transporting,  or  Harboring 
an  Unlawful  Alien),  should  be 
increased,  and  if  so,  by  what  amount. 

(B).  Issue  for  Comment:  Section 
130001  of  the  Violent  Crime  Control  and 
Law  Enforcement  Act  of  1994  alters  the 
penalties  for  failing  to  depart  and  for 
reentering  the  United  States  in  violation 
of  8  U.S.C.  §§  1252(e)  and  1326(b). 
respectively.  This  provision  reduces  the 
statutory  maximum  penalties  for  some 
offenses  from  ten  years  to  four  years, 
and  increases  the  statutory  maximum 
penalties  for  reentry  after  commission  of 
a  felony  or  an  aggravated  felony  from 
five  to  ten  years,  and  from  15  to  20 
years,  respectively.  This  provision  also 
establishes  the  offense  of  reentry  after 
conviction  for  three  or  more 
misdemeanors  involving  drugs,  crimes 
against  the  person,  or  both.  The 
Commission  invites  comment  on 
whether  amendment  of  the  applicable 
guideline  is  appropriate.  Specifically, 
are  the  current  offense  levels  provided 
for  reentry  after  conviction  of  a  felony 
or  aggravated  felony  appropriate,  and  if 
not,  how  should  the  guidelines  be 
amended?  Should  the  offense  level 
currently  applicable  for  reentry  after 
deportation  for  a  felony  also  be  applied 
to  deportation  after  conviction  of  three 
or  more  misdemeanors  involving  drugs, 
crimes  against  the  person,  or  both? 

(C).  Synopsis  of  Proposed 
Amendment:  This  proposed 
amendment,  published  at  the  request  of 
the  Department  of  Justice,  increases  the 
base  offense  level  for  immigration 
offenses  committed  by  certain  means 
and  increases  the  offense  level  if  any 
person  sustained  bodily  injury. 

Proposed  Amendment:  Section 
2Ll.l(a)  is  amended  by  redesignating 
subdivision  (2)  as  subdivision  (3)  and 
inserting  the  following  new  subdivision: 

"(2)  13,  if  the  offense  was  committed 
by  means  set  forth  in  8  U.S.C. 
§  1324(a)(l)(A)(i)  or  1324(a)(2)(8).". 


Section  2Ll.l(b)  is  amended  by 
inserting  the  following  additional 
subdivision: 

"(4)  If  any  person  sustained  bodily 
injury,  increase  the  offense  level 
according  to  the  seriousness  of  the 
injury; 


Degree  of  txxJily  Injury 


(A)  Bodily  Injury  

(B)  Serious  Bodily  Injury 

(C)  Permanent  or  Life-Threaten- 
ing Bodily  Injury. 

(D)  If  the  degree  of  injury  is  be- 
tween  that  specified  in  sutxJivi- 
sions  (A)  and  (B). 

(E)  If  the  degree  of  injury  is  be- 
tween that  specified  in  sutxjlvi- 
sions  (B)  and  (C). 


Increase 
in  level 


Add  2. 
Add  4. 
Adds. 

Add  3. 
Add  5.". 


The  Commentary  to  §  2L1.1  captioned 
"Application  Notes"  is  amended  in 
Note  5  by  deleting  "dangerous  or 
inhumane  treatment,  death  or  bodily 
injury,". 

(D).  Synopsis  of  Proposed 
Amendment:  This  proposed 
amendment,  published  at  the  request  of 
the  Department  of  Justice,  suggests  an 
additional  ground  for  an  upward 
departure  for  certain  cases  under 
§2L1.2. 

Proposed  Amendment:  The 
Commentary  to  §  2L1.2  captioned 
"Application  Notes"  is  amended  in 
Note  2  by  deleting  "a  sentence  at  or  near 
the  maximum  of  the  applicable 
guideline  range"  and  inserting  "an 
upward  departure"  in  lieu  thereof. 

23(A).  Issue  for  Comment:  Section 
130009  of  the  Violent  Crime  Control  and 
Law  Enforcement  Act  of  1994  increases 
the  statutory  maximum  penalties  for 
passport  and  visa  offenses  to  ten  years. 
Previously,  these  offenses  had  statutory 
maximum  penalties  of  one  year  or  five 
years.  It  also  provides  an  increased 
statutory  maximum  penalty  of  15  years 
if  the  offense  is  committed  to  facilitate 
a  drug  trafficking  crime,  and  20  years  if 
the  offense  is  committed  to  facilitate  an 
act  of  international  terrorism. 
Considering  the  existing  policy 
statements  at  §§  5K2.9  and  5K2.15 
suggesting  an  upward  departure  in  cases 
where  the  offense  was  committed  to 
facilitate  another  offense  or  in 
furtherance  of  a  terroristic  action,  the 
Commission  invites  comment  on 
whether,  and  if  so,  how,  the  guidelines 
should  be  amended  with  respect  to 
passport  and  visa  offenses. 

(B).  Synopsis  of  Proposed 
Amendment:  This  proposed 
amendment,  published  at  the  request  of 
the  Department  of  Justice  consolidates 
§§2L2.1  and  2L2.2  and  provides 
additional  enhancements  if  the  offense 


was  committed  to  facilitate  certain 
unlawful  conduct. 

Proposed  Amendment:  Sections  2L2.1 
and  2L2.2  are  deleted  in  their  entirety 
and  the  following  is  inserted  in  lieu 
thereof. 

"§  2L2.1.  Fraudulently  Issuing, 
Acquiring  or  Improperly  Using 
Passports  or  Visas;  False  Statements  in 
Respect  to  Passports  and  Visas;  Forging, 
Counterfeiting  or  Altering  Passports  or 
Visas;  Trafficking  in  International 
Travel  Documents,  or  Birth  Certificates, 
Driver  Licenses  or  Other  Documents  to 
Fraudulently  Obtain  Issuance  of 
Passports  or  Visas;  Use  of  Passports  or 
Visas  to  Facilitate  Narcotics  Trafficking 
or  International  Terrorism. 

(a)  Base  Offense  Level: 

(1)  26,  if  the  offense  was  committed 
to  facilitate  an  act  of  international 
terrorism. 

(2)  20,  if  the  offense  was  committed 
to  facilitate  a  drug  trafficking  crime; 

(3)  13,  otherwise. 

(b)  Specific  Offense  Characteristics 
(1)  u  the  offense  involves  six  or  more 

documents  or  passports,  increase  as 
follows: 


Number  of  documents 


(A)  6-24  

(B)  25-99  

(C)  1 00  or  more 


Passports 
increase 
in  level 


Add  2. 
Add  4. 
Add  6. 


(2)  If  the  defendant  is  an  unlawful 
alien  who  has  been  previously  deported 
(voluntarily  or  involuntarily)  on  one  or 
more  occasions  prior  to  the  instant 
offense,  increase  by  2  levels. 

(3)  If  the  offense  was  committed  to 
facilitate  racketeering  activity,  increase 
by  3  levels. 

(4)  If  the  offense  was  committed  to 
facilitate  unlawful  flight  from  justice, 
increase  by  3  levels. 

(5)  If  the  defendant  committed  the 
offense  other  than  for  profit  (except  as 
provided  in  paragraph  (3)  or  (4)). 
decrease  by  3  levels. 

Commentary 

Statutory  Provisions:  8  U.S.C. 
§§  1160(b)(7)(A),  1185(a)(3),  (4).  (5), 
1325(b),  (c);  18  U.S.C.  §§911,  1015. 
1028. 1423-1427,  1541-1544,  1546. 
1547. 

Application  Notes; 

1.  Where  it  is  established  that 
multiple  documents  are  part  of  a  set 
intended  for  use  by  one  person,  treat  the 
documents  in  the  set  as  one  document 
for  the  purposes  of  subsection  (b). 

2.  If  tne  offense  involved  possession 
of  a  dangerous  weapon,  an  upward 
departure  may  be  warranted. 

3.  'Racketeering  activity'  is  defined  at 
18  use.  §1961. 


4.  'Drug  trafficking  crime'  is  defined 
at  18  U.S.C.  §  929(a). 

5.  "International  terrorism'  is  defined 
at  18  U.S.C.  §2331. 

6.  If  two  or  more  factors  warranting  an 
upward  departure  as  enumerated  in 
subsection  (b)  apply,  only  the  paragraph 
specifying  the  highest  level  will  be 
used. 

7.  'For  profit'  means  for  financial  gain 
or  commercial  advantage. 

8.  If  the  offense  was  committed  only 
for  the  purpose  of  concealing  age,  a 
downward  departure  may  be  warranted. 

9.  For  the  purposes  of  Chapter  Three, 
Part  D  (Multiple  Counts),  a  conviction 
for  unlawfully  entering  or  remaining  in 
the  United  States  (§  2L1.2)  arising  from 
the  same  course  of  conduct  is  treated  as 
a  closely  related  count,  and  is  therefore 
grouped  with  an  offense  covered  by  this 
guideline.". 

Chapter  Three  (Adjustments) 
Chapter  Five,  Part  K  (Departures) 

24.  Issue  for  Comment:  Section 
120004  of  the  Violent  Crime  Control  and 
Law  Enforcement  Act  of  1994  directs 
the  Commission  to  provide  an 
appropriate  enhancement  for  any  felony 
that  involves  or  is  intended  to  promote 
international  terrorism  (unless  such 
involvement  or  intent  is  itself  an 
element  of  the  crime).  Considering  the 
existing  policy  statement  in  §  5K2.15 
recommending  an  upward  departure  in 
such  cases,  the  Commission  invites 
comment  on  whether,  and  if  so  how.  the 
guidelines  should  be  amended  to 
address  this  directive  appropriately.  For 
example,  should  the  Commission  add 
an  adjustment  to  Chapter  Three  that 
would  apply  to  all  Chapter  Two  offenses 
and  that  would  prescribe  a  specific 
increase  in  offense  level  if  the  offense 
involved  or  was  intended  to  promote 
terrorism?  If  so,  what  level  of 
enhancement  would  be  appropriate?  Or. 
should  the  Conmiission  amend  §481.1 
(Career  Offender)  to  enhance  the 
sentences  of  such  defendants  under  this 
section  as  if  they  were  career  offenders? 

25(A).  Issue  for  Comment:  Section 
140008  of  the  Violent  Crime  Control  and 
Law  Enforcement  Act  of  1994  directs 
the  Commission  to  provide  an 
enhancement  applicable  to  a  defendant 
21  or  older  who  involved  a  person 
under  18  in  the  offense.  The  directive 
further  specifies  that  the  Commission 
consider  the  severity  of  the  crime,  the 
number  of  minors  used,  the  relevance  of 
the  proximity  in  age  between  the 
offender  and  the  minor,  and  the  fact  that 
involving  a  minor  in  a  crime  of  violence 
is  often  more  serious  than  involving  a 
minor  in  a  drug  offense  (for  which  the 
Commission  has  already  provided  a 


2442 


enhincement).  The 

i  ivites  comment  as  to 
sh<  uld  implement  section 
creating  (1)  a  generally 

e  fKjlicy  statement  in 
Part  K  (Departures),  or  (2) 
Thr;e  adjustment.  The 

a  Iso  invites  comment  as  to 
( Ihapter  Three  adjustment 
the  adjustment  should  be 
cojnmensurate  with  the 
abuse  of  position  of  trust, 
lower  number  of  levels. 

of  Proposed 
This  proposed 
I  (ublished  at  the  request  of 
t  of  Justice,  sets  forth 
adjustments  for  using  a 
comhiit  a  crime. 

jypiendinent:  Part  B  of 
is  amended  by 
§3B1.4as§3Bl.5andby 
ollowing  new  section: 
.  U  ring  a  Minor  to  Commit  a 


fo- 
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defefcdant  21  years  of  age  or 
attempted  to  use  any 

18  years  of  age  with  the 
minor  would  commit  an 
in  avoiding  detection  of 
for  an  offense,  increase 


than 
;th(i 
ass  St 


two-level 

Commission 
whether  it 
140008  by 
applicable 
Chapter  Five 
a  Chapter  ~" 
Commission 
whether,  if  a 
is  appropriate, 
two  levels, 
adjustment 
or  a  higher  or 

(B).  Synopses 
Amendment 
amendment, 
the  Departme  \t 
Chapter  Threi  i 
minor  to 

Proposed 
Chapter  Thre(  ( 
redesignating 
inserting  the 

"§381.4  " 
Crime 

(a)  If  a 
older  used  or 
person  less 
intent  that 
offense  or 
or  appreh 
by  2  levels. 

(b)  If  the 
to  use  5  or 
additional 
or  attempted 
increase  by  2 

Commentary 

Applicatioi  i  Notes: 

1.  To  "use  i  person  less  than  18  years 
of  age'  incluC  es  soliciting,  procuring, 
recruiting,  co  unseling,  encouraging, 
training,  dire  Aing,  commanding 
intimidating,  or  otherwise  using  such  a 
person. 

2.  Do  not  abply  this  adjustment  if  the 
offense  guide  line  specifically 
incorporates  Jiis  factor.  However,  if  the 
adjustment  u  ader  this  section  is  greater 
apply  this  se<  :tion  in  lieu  of  the 
adjustment  under  the  offense 
guideline. 

26(A).  Issukfor  Comment:  Section 
150001  of  th(  I  Violent  Crime  Control  and 
Law  Enforce!  oent  Act  of  1994  creates  a 
new  section,  18  U.S.C.  §521,  that 
provides  a  slitutory  sentence 
enhancemen  of  up  to  ten  years  if  a 
person  commits  a  specified  felony 
controlled  substance  offense  or  crime  of 
violence  and  participates  in,  intends  to 
further  the  ftlonious  activities  of.  or 
seeks  to  mail  itain  or  increase  his  or  her 
position  in,  {criminal  street  gang. 
Section  150C01  defines  a  "criminal 
street  gang"  is  an  ongoing  group,  club, 
organization  or  association  of  five  or 
more  person  ;:  (A)  that  has  as  one  of  its 


iens|on 

defendant  used  or  attempted 
m(  >re  minors,  increase  by  1 
le^  el;  if  the  defendant  used 

:o  use  15  or  more  minors, 

additional  levels. 


JMI 


primary  purposes  the  commission  of 
one  or  more  of  the  following  offenses:  a 
federal  felony  involving  a  controlled 
substance  for  which  the  maximum 
penalty  is  not  less  than  five  years,  a 
federal  felony  crime  of  violence  that  has 
as  an  element  the  use  or  attempted  use 
of  physical  force  against  another,  and 
the  corresponding  conspiracies;  (B) 
whose  members  engage  (or  have 
engaged  during  the  past  five  years)  in  a 
continuing  series  of  these  same  offenses; 
and  (C)  the  activities  of  which  affect 
interstate  or  foreign  commerct. 

The  Commission  invites  comment  on 
whether,  and  how,  it  should  incorporate 
into  the  sentencing  guidelines  the 
statutory  sentence  enhancement 
described  above.  Specifically,  the 
Commission  invites  comment  as  to 
whether  it  should  implement  section 
150001  by  creating  a  generally 
applicable  departure  policy  statement  in 
Chapter  Five,  Part  K  (Departures) 
providing  that  if  the  enhancement 
contained  in  18  U.S.C.  §  521  (Criminal 
Street  Gangs)  is  determined  to  apply, 
the  court  may  increase  the  sentence 
above  the  authorized  guideline  range. 
Alternatively,  the  Commission  could 
create  a  Chapter  Three  adjustment  that 
would  apply  to  all  Chapter  Two  offenses 
and  that  would  provide  a  specific 
enhancement. 

(B).  Synopsis  of  Proposed 
Amendment:  This  proposed  amendment 
is  published  at  the  request  of  the 
Department  of  Justice.  The  proposed 
amendment  would  increase  the  offense 
level  provided  under  §§  2K2.1  and 
2K2.5  by  four  levels  if  the  defendant 
committed  the  offense  in  connection 
writh  a  criminal  street  gang.  In  addition, 
the  amendment  would  increase  the 
offense  level  provided  under  §  2K2.5  by 
two  to  seven  levels,  depending  on  the 
nature  of  the  possession  or  use  of  the 
firearm  involved  in  the  offense.  With 
respect  to  the  amendment  to  §  2K2.1 , 
the  enhancement  would  apply  in 
addition  to  the  existing  four-level 
enhancement  for  an  offense  involving  a 
firearm  that  was  used  or  possessed  in 
connection  with  another  felony  offense, 
or  with  knowledge  or  reason  to  believe 
it  would  be  used  or  possessed  in  such 
connection.  If  a  Chapter  Three 
adjustment  is  adopted  that  provides  a 
general  enhancement  for  offenses 
related  to  criminal  street  gangs,  that 
amendment  would  replace  the  portion 
of  this  amendment  dealing  with 
criminal  street  gangs. 

Proposed  Amendment:  Section 
2K2.1(b)  is  amended  by  inserting  the 
following  additional  subdivision: 

"(7)  If  the  defendant  committed  the 
offense  as  a  member  of,  on  behalf  of,  or 


in  association  with  a  criminal  street 
gang,  increase  by  4  levels.". 

The  Commentary  to  §  2K2.1  captioned 
"Application  Notes"  is  amended  by 
inserting  the  following  additional  Note: 

"20.  'Criminal  street  gang'  is  defined 
as  a  group,  club,  organization,  or 
association  of  five  or  more  persons 
whose  members  engage,  or  have 
engaged  within  the  past  five  years,  in  a 
continuing  series  of  crimes  of  violence 
and/or  controlled  substance  offenses  as 
defined  in  §  4B1.2  (Definitions  of  Terms 
Used  in  Section  4B1.1).". 

Section  2K2.5(b)  is  amended  by 
inserting  the  following  additional 
subdivision: 

"(2)  If  the  defendant  was  convicted  of 
violating  18  U.S.C.  §922(q)  and  (A)  the 
firearm  was  discharged,  increase  by  7 
levels;  (B)  the  firearm  was  otherwise 
used,  increase  by  6  levels;  (C)  the 
firearm  was  brandished,  increased  by  5 
levels;  (D)  the  firearm  was  loaded, 
increase  by  3  levels;  (E)  an  express 
threat  of  death  was  made  or  ammunition 
was  possessed,  increase  by  2  levels. 

(3)  If  the  defendant  was  convicted  of 
violating  18  U.S.C.  §  922{q)  and 
committed  the  offense  as  a  member  of. 
on  behalf  of,  or  in  association  with  a 
criminal  street  gang,  increase  by  4 
levels.". 

The  Commentary  to  §  2K2.5  captioned 
"Application  Notes"  is  amended  in 
Note  4  by  deleting  "federal  facility, 
federal  court  facility,  or  school  zone" 
and  inserting  in  lieu  thereof  "federal 
facility  or  federal  court  facility." 

The  Commentary  to  §  2K2.5  captioned 
"Application  Notes"  is  amended  by 
inserting  the  following  additional  Note: 

"5.  'Criminal  street  gang'  is  defined  as 
a  group,  club,  organization,  or 
association  of  five  or  more  persons 
whose  members  engage,  or  have 
engaged  within  the  past  five  years,  in  a 
continuing  series  of  crimes  of  violence 
and/or  controlled  substemce  offenses  as 
defined  in  §  4B1.2  (Definitions  of  Terms 
Used  in  Section  4B1.1).". 

Chapter  Three.  Part  A  (Victim-Related 
Adjustments) 

27(A).  Issue  for  Comment:  Section 
240002  of  the  Violent  Crime  Control  and 
Law  Enforcement  Act  of  1994  directs 
the  Commission  to  ensure  that  the 
guidelines  provide  sufficiently  stringent 
punishment  for  a  defendant  convicted 
of  a  "crime  of  violence"  against  an 
"elderly  victim."  The  directive  requires 
that  the  guidelines:  (1)  provide  for 
increasingly  severe  punishment 
commensurate  with  the  degree  of 
physical  harm  caused  to  the  elderly 
victim;  (2)  take  appropriate  account  of 
the  vulnerability  of  the  victim;  and  (3) 
provide  enhanced  punishment  for  a 


subsequent  conviction  for  a  crime  of 
violence  against  an  elderly  victim. 

Currently,  the  guidelines  account  for 
victim  harm  in  a  number  of  ways.  For 
federal  offenses  that  are  most  apt  to 
cause  physical  harm  (e.g.,  assault, 
criminal  sexual  abuse,  kidnapping, 
robbery),  the  guidelines  expressly 
require  a  higher  sentence,  regardless  of 
the  victim's  age,  if  the  victim  sustained 
bodily  injury.  Additionally,  §3A1.1 
(Vulnerable  Victim),  provides  a  two- 
level  upward  adjustment  if  the 
defendant  knew  or  should  have  known 
that  a  victim  was  unusually  vulnerable 
due  to,  among  other  factors,  the  victim's 
age.  Furthermore,  the  guidelines,  both 
generally,  through  §  5K2.0  (Grounds  for 
Departure),  and  specifically,  through, 
e.g.,  §  5K2.8  (Extreme  Conduct) 
(involving  unusually  heinous,  cruel, 
brutal,  or  degrading  conduct),  invite 
courts  to  depart  upward  for 
circumstances  that  potentially  involve 
elderly  victims.  The  guidelines  also 
account  for  the  seriousness,  recency, 
and  relatedness  of  a  defendant's  prior 
record  of  criminal  conduct.  See  Chapter 
Four  (Criminal  History  and  Criminal 
Livelihood). 

The  Commission  invites  comment  on 
whether  the  guidelines  provide 
sufficiently  stringent  punishment  for  a 
defendant  convicted  of  a  crime  of 
violence  against  an  elderly  victim.  If 
not,  the  Commission  invites  comment 
on  how,  and  to  what  extent,  existing 
factors  might  be  modified  as  well  as 
how,  and  to  what  extent,  additional 
factors  should  be  considered. 

(B).  Synopsis  of  Proposed 
Amendment:  This  proposed  amendment 
implements  the  third  criterion  of  the 
directive  in  section  240002,  pertaining 
to  enhanced  punishment  for  a  defendant 
with  a  prior  conviction  for  a  crime  of 
violence  against  an  elderly  victim.  This 
amendment  recommends  a  departure 
under  §  3A1.1  (Vulnerable  Victim). 

Proposed  Amendment:  The 
Commentary  to  §  3A1.1  captioned 
"Application  Notes"  is  amended  by 
inserting  the  following  additional  note: 

"3.  If  (A)  an  adjustment  applies  under 
this  section;  and  (B)  the  defendants 
criminal  history  includes  a  prior 
sentence  for  an  offense  that  involved  the 
selection  of  a  vulnerable  victim,  an 
upward  departure  may  be  warranted.". 

(C).  Issue  for  Comment:  Section 
250002  of  the  Violent  Crime  Control  and 
Law  Enforcement  Act  of  1994  provides 
enhanced  imprisonment  penalties  of  up 
to  five  years  when  certain  fraud  offenses 
involve  telemarketing  conduct  and 
enhanced  imprisonment  penalties  of  up 
to  ten  years  when  a  telemarketing  fraud 
offense  involves  victimizing  ten  or  more 
persons  over  the  age  of  55  or  targeting 


persons  over  the  age  of  55.  Section 
250003  directs  the  Commission  to 
review  and,  if  necessary,  amend  the 
sentencing  guidelines  to  ensure  that 
victim-related  adjustments  for  fraud 
offenses  against  older  victims  (defined 
as  over  the  age  of  55)  are  adequate. 

Violations  of  fraud  statutes  are 
covered  under  §  2F1.1  (Fraud  and 
Deceit),  which  increases  penalties 
proportionately  based  on  a  number  of 
factors,  including  the  amount  of  loss 
sustained  by  victims,  the  sophistication 
of  the  offense,  and  whether  particular 
types  of  harm  occurred.  In  addition,  a 
two-level  increase  under  §  3A1.1 
(Vulnerable  Victim)  applies  if  the  fraud 
exploited  vulnerable  victims,  including 
victims  who  are  vulnerable  because  of 
age. 

The  Commission  invites  comment  on 
whether  the  current  victim-related 
adjustments  are  adequate  to  address 
such  cases  or  whether  §  2F1.1  or  §  3A1.1 
should  be  amended.  Focusing  on 
§  3A1.1  as  a  possible  vehicle  for 
remedying  any  inadequately  addressed 
concerns  regarding  older  victims,  the 
Commission  specifically  invites 
comment  as  to  how  this  adjustment 
might  best  be  amended.  For  example, 
should  commentary  be  added  to 
establish  a  rebuttable  presumption 
related  to  age?  If  so,  what  threshold 
victim  age  should  be  equated  with 
victim  vulnerability  (recognizing  that 
section  250002  uses  age  55  for  fraud 
offenses  while  section  240002  uses  age 
65  for  cert.ain  violent  offenses)?  If  such 
a  presumption  for  older  victims  is 
established,  should  there  also  be  a 
counterpart  presumptive  age  for 
vulnerability  of  young  victims  (e.g., 
victims  under  age  16)?  In  lieu  of  a 
rebuttable  presumption,  should  §  3A1.1 
be  amended  to  require  an  upward 
adjustment  in  the  offense  knel  if  the 
offense  involved  victim(s)  older  or 
younger  than  the  designated  threshold 
ages?  The  Commission  also  invites 
comment  on  whether  the  provisions 
concerning  vulnerable  victims  should 
be  different  for  telemarketing  fraud  than 
other  types  of  fraud  offenses. 

Chapter  Four,  Part  B  (Career  Offenders 
and  Criminal  Livelihood) 

26.  Issue  for  Comment:  Section  70001 
of  the  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  amends  18 
U.S.C.  §  3559  to  mandate  a  sentence  of 
life  imprisonment  for  a  defendant 
convicted  of  a  "serious  violent  felony" 
if  the  defendant  has  been  convicted  on 
separate  prior  occasions  in  federal  or 
state  court  of  two  or  more  serious 
violent  felonies  or  one  or  more  serious 
violent  felonies  and  one  or  more  serious 
drug  offenses.  The  Commission  in\  ites 


comment  on  how  it  should  incorporate 
into  the  sentencing  guidelines  the 
amendments  to  18  U.S.C  §  3559.  In 
particular,  the  Commission  invites 
comment  as  to  whether  the  career 
offender  guidelines  should  be  replaced 
with  a  new  guideline  incorporating  the 
current  career  offender  provisions  and 
the  statutory  requirements  of  section 
70001.  Alternatively,  the  Commission 
could  add  an  apphcation  note  to  §  4B1.1 
directing  the  court  to  refer  to  18  U.S.C. 
§  3559  for  offenses  to  which  this  statute 
apphes.  The  Commission  aUo  invites 
comment  as  to  whether  no  action  need 
be  taken  because  §  5G1.1  already 
provides  instructions  on  the  application 
of  mandatory  statutory  penalties  that 
conflict  with  the  guidelines. 

Chapter  Five,  Part  C  (Imprisonment) 

29.  Synopsis  of  Proposed 
Amendment:  Section  80001  fb)  of  the 
Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  (the  "Safety 
Valve"  provision)  authorized  and 
directed  the  Commission  to  promulgate 
guidelines  and  pohcy  statements  to 
implement  section  80001(a).  providing 
an  exception  to  otherwise  applicable 
statutory  mandatory  minimum 
sentences  for  certain  defendants 
convicted  of  specified  drug  offenses. 
Pursuant  to  this  provision,  the 
Commission  promulgated  §5Cl.2. 
Under  the  terms  of  the  congressionally- 
granted  authority,  this  amendment  is 
temporary  unless  repromuigated  in  the 
next  amendment  cycle  under  regularly 
applicable  amendment  procedures.  See 
Pub.  L.  No.  100-182,  §  21,  set  forth  as 
an  editorial  note  under  28  U.S.C.  §  994. 

Proposed  Amendment:  Pursuant  to  its 
"permanent"  amendment  authoritv 
under  28  U.S.C.  §  994(p),  the 
Commission  proposes  to  repromulgate 
§  5C1.2,  as  set  forth  in  the  Guidelines 
Manual  effective  November  1,  1994.  See 
also  59  Fed.  Reg.  52210-13. 

Additional  Issue  for  Comment:  The 
Commission  also  invites  comment  on 
any  aspect  of  §  5C1.2  or  other  guideline 
that  should  be  modified  to  effectuate 
congressional  intent  regarding  the 
"safety  valve"  provision. 

Chapter  Five.  Part  E  (Restitution.  Fines. 
Assessments.  Forfeitures) 

30.  Synopsis  of  Proposed 
Amendment:  Section  40113  of  the 
Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  requires 
mandatory  restitution  for  sexual  abuse 
and  sexual  exploitation  of  children 
offenses  under  18  U.S.C.  §§  2241-2258. 
These  provisions  also  require  that 
compliance  with  a  restitution  order  be 
a  condition  of  probation  or  supervised 
release.  When  there  is  more  than  one 
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term  is  revoked  may  not  be  required  to 
serve  more  than  five  years  in  prison  if 
the  offense  that  resulted  in  the  term  of 
supervised  release  is  a  class  A  felony. 
The  provision  also  amends  section 
3583(g)  by  eUminating  the  mandatory 
re-imprisonment  period  of  at  least  one- 
third  of  the  term  of  supervised  release 
if  the  defendant  possesses  a  controlled 
substance  or  a  firearm,  or  refuses  to 
participate  in  drug  testing.  Finally,  the 
provision  expressly  authorizes  the  court 
to  order  an  additional,  hmited  period  of 
supervision  following  revocation  of 
supervised  release  and  re- 
imprisonment.  The  courts  of  appeal 
were  split  as  to  whether  a  sentencing 
court  had  authority  to  reimpose  a  term 
of  supervised  release  upon  revocation  of 
the  original  term  of  supervised  release. 

Chapter  Seven  of  the  Guidelines 
Manual  contains  the  policy  statements 
that  must  be  considered  by  courts  when 
determining  the  sentence  to  be  imposed 
upon  revocation  of  probation  or 
supervised  release.  The  policy 
statements  were  originally  drafted  under 
the  assumption  that  reimposition  of 
supervised  release  was  possible.  The 
proposed  amendment  eliminates 
outdated  statutory  references  in  those 
policy  statements. 

Proposed  Amendment:  Section 
7B1. 3(g)(2)  is  amended  by  deleting  ",  to 
the  extent  permitted  by  law,". 

The  Commentary  to  §  7B1.3  captioned 
"Application  Notes"  is  amended  in 
Note  2  by  deleting  the  scH;ond  sentence 
and  inserting  in  lieu  thereof: 

"This  statute,  as  amended  by  Public 
Law  103-322.  effective  September  13, 
1994,  expressly  authorizes  the  court  to 
order  an  additional,  limited  period  of 
supervision  following  revocation  of 
supervised  release  and 
reimprisonraent."; 

By  deleting  Note  3  in  its  entirety,  and 
by  renumbering  the  remaining  notes 
accordingly. 

(B).  S)T\opsis  of  Proposed 
Amendment:  Section  20414  of  the 
Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  makes 
mandatory  a  condition  of  probation 
requiring  that  the  defendant  refrain  from 
any  unlawful  use  of  a  controlled 
substance.  18  U.S.C.  §  3563(a)(4).  The 
section  also  establishes  a  condition  that 
the  defendant,  with  certain  exceptions, 
submit  to  periodic  drug  tests.  The 
existing  mandatory  condition  of 
probation  requiring  the  defendant  not  to 
possess  a  controlled  substance  remains 
unchanged.  18  U.S.C.  §  3563(a)(3). 
Similar  requirements  are  made  with 
resDcct  to  conditions  of  supervised 
release.  18  U.S.C.  §  3583(d). 

Section  110506  of  the  Violent  Crime 
Control  and  Law  Enforcement  Act  of 


1994,  a  version  of  which  was  proposed 
by  the  Commission,  mandates 
revocation  of  probation  and  a  term  of 
imprisonment  if  the  defendant 
unlawfully  possesses  a  controlled 
substance  (in  violation  of  section 
3563(a)(3}),  possesses  a  firearm,  or 
refuses  to  comply  with  drug  testing  (in 
violation  of  section  3563(a)(4)).  It  does 
not  require  revocation  in  the  case  of  use 
of  a  controlled  substance  (although  use 
presumptively  may  establish 
possession).  No  minimum  term  of 
imprisonment  is  required  other  than  a 
sentence  that  includes  a  "term  of 
imprisonment"  consistent  with  the 
sentencing  guidelines  and  revocation 
policy  statements.  Similar  requirements 
are  made  in  18  U.S.C.  §  3583(g)  with 
respect  to  conditions  of  supervised 
release.  See  discussion  of  section 
110505,  supra. 

Section  20414  permits  "an  exception 
in  accordance  with  United  States 
Sentencing  Commission  guidelines" 
from  the  mandatory  revocation 
provisions  of  section  3565(b),  "when 
considering  any  action  against  a 
defendant  who  fails  a  drug  test 
administered  in  accordance  with 
[section  3563(a)(4)l."  The  exception 
from  the  mandatory  revocation 
provisions  appears  limited  to  a 
defendant  who  fails  the  test  and  would 
not  cover  a  defendant  who  refuses  to 
take  the  test. 

In  at  least  two  circuits  (the  Fourth  and 
Tenth),  a  defendant  who  failed  a  drug 
test  was  presumed  to  have  possessed  the 
drugs  and  consequently  was  subject  to 
the  mandatory  revocation  provisions. 
However,  in  other  circuits,  failing  a  drug 
test  was  considered  no  more  than 
evidence  of  possession  and  a  separate 
finding  of  possession  was  required  by 
the  court.  The  apparent  congressional 
view  of  the  matter  is  that  faiku"  of  a 
drug  test  may  or  may  not  be  subject  to 
mandatory  revocation,  as  evidenced  by 
the  conditional  statement  "if  the  results 
|of  the  drug  test]  are  positive  [and]  the 
defendant  is  subject  to  possible 
imprisonment."  18  U.S.C.  §  3563(a)(4). 
It  is  not  clear  whether  the  Fourth  and 
Tenth  Circuits  will  consider  their  view 
of  the  issue  superseded  by  this 
provision. 

The  proposed  amendment  adds 
commentary  that  expressly  reflects  the 
statutory  e.xception  from  mandatory 
revocation  if  the  offender  fails  a  drug 
test  and  amends  the  Commentary  to 
Chapter  Seven  to  eliminate  outdated 
statutory  references. 

Proposed  Amendment:  The 
Commentary  to  §  7B1.4  captioned 
"Application  Notes"  is  amended  by 
deleting  Notes  5  and  6  in  their  entirety 


and  by  inserting  in  lifeu  thereof  the 
following  new  notes: 

"5.  Under  18  U.S.C.  §  3565(b),  upon  a 
finding  that  a  defendant  violated  a 
condition  of  probation  by  being  in 
possession  of  a  controlled  substance  or 
firearm,  or  by  refusing  to  comply  with 
drug  testing,  the  court  is  required  to 
'revoke  the  sentence  of  probation  and 
resentence  the  defendant  under 
subchapter  A  [of  title  18,  Chapter  227) 
to  a  sentence  that  includes  a  term  of 
imprisonment.'  Under  18  U.S.C. 
§  3583(g),  upon  a  finding  that  a 
defendant  violated  a  condition  of 
supervised  release  by  being  in 
possession  of  a  controlled  substance,  the 
court  is  required  to  'revoke  the  term  of 
supervised  release  and  require  the 
defendant  to  serve  a  term  of 
imprisonment  not  to  exceed  the 
maximum  term  of  imprisonment 
authorized  under  18  U.S.C.  §  3583(e)(3).' 

6.  Under  18  U.S.C.  §  3563(a),  '[tjhe 
court  shall  consider  whether  the 
availability  of  appropriate  substance 
abuse  treatment  programs,  or  an 
individual's  current  or  past 
participation  in  such  programs, 
warrants  an  exception  from  the  rule  of 
section  3565fb)  when  considering  any 
action  against  a  defendant  who  fails  a 
drug  test  administered  in  accordance 
with  18  U.S.C.  §  3563(a)(4).'  ". 

Appendix  A  (Statutory  Index) 

32.  Synopsis  of  Proposed 
Amendment:  This  proposed  amendment 
makes  Appendix  A  more 
comprehensive  by  adding  new  offenses 
enacted  by  the  Violent  Crime  Control 
and  Law  Enforcement  Act  of  1994 
(Public  Law  103-322).  The  amendment 
addresses  provisions  found  in  sections 
40221. 60005,  60009,  60012,  60013, 
60015, 60019, 60021, 60023,  90106. 
110103,  110503, 110517,  120003. 
160001,  170201, 180201,  320108, 
320601,  320602,  320603,  320902,  of  the 
Act.  In  addition,  the  amendment  adds 
new  offenses  enacted  by  section  11  of 
the  Fresh  Cut  Flowers  and  Fresh  Cut 
Greens  Promotion  and  Information  Act 
of  1993  (Public  Law  103-190),  section 
202  of  the  Food  Stamp  Program 
Improvements  Act  of  1994  (Public  Law 
103-225),  sections  312  and  313  of  the 
Social  Security  Independence  and 
Program  Improvements  Act  of  1994 
(Public  Law  103-296),  and  sections  3,  4, 
and  5  of  the  Domestic  Chemical 
Diversion  Act  of  1993  (Public  Law  103- 
200).  Furthermore,  the  amendment 
conforms  Appendix  A  to  revisions  in 
existing  statutes  made  by  the  above 
Acts.  Finally,  the  amendment  revises 
the  titles  of  several  offense  guidelines  to 
better  reflect  their  scope. 


Proposed  Amendment:  Appendix  A 
(Statutory  Index)  is  amended  by 
inserting  the  following  at  the 
appropriate  place  by  title  and  section: 

"7  U.S.C.  §  2018(c)     §2N2.1", 

"7  U.S.C.  §6810     §2N2.1", 

"18  U.S.C.  §37     2A1.1.  2A1.2,  2A1.3. 
2A1.4,  2A2.1,  2A2.2,  2A2.3.  2A3.1, 
2A3.4,  2A4.1,  2A5.1,  2A5.2,  2B1.3. 
2B3.1,2K1.4". 

"18  use.  §  113(a)(1)     2A2.1". 

"18  U.S.C.  §  113(a)(2)     2A2.2", 

"18  U.S.C.  §  113(a)(3)     2A2.2", 

"18  U.S.C.  §  113(a)(5)     2A2.3", 

(Class  A  misdemeanor  provisions 
only) 

"18  U.S.C.  §  113(a)(6)     2A2.2". 

"18  U.S.C.  §  113(a)(7)     2A2.3". 

"18  U.S.C.  §333     2F1.1", 

"18  U.S.C.  §470    2B5.1,2F1.1". 

"18  U.S.C.  §668     2B1.1", 

"18  U.S.C.  §880     2B1.1", 

"18  U.S.C.  §922(w)     2K2.1". 

"18  U.S.C.  §924(i)     2A1.1,2A1.2", 

"18  U.S.C.  §924(j)     2K2.1", 

"18  U.S.C.  §924(m)     2K2.1", 

"18  U.S.C.  §1033  2B1.1.2F1.1, 
2J1.2". 

"18  U.S.C.  §1118     2A1.1,2A1.2". 

"18  U.S.C.  §1119     2A1.1,2A1.2, 
2A1.3,  2A1.4,  2A2.1", 

"18  U.S.C.  §1120  2A1.1,2A1.2, 
2A1.3,  2A1.4", 

"18  U.S.C.  §1121     2AM.2A1.2". 

"18  U.S.C.  §1716D     2Q2.1". 

"18  U.S.C.  §  2114(b)     2B1.1", 

"18  U.S.C.  §  2332a     2A1.1,  2A1.2, 
2A1.3,  2A1.4,  2A1.5,  2A2.1,  2A2.2, 
2B1.3,  2K1.4", 

"18  U.S.C.  §  2258(a),(b)     2G2.1, 
2G2.2", 

"18  use.  §2261  2A1.1,2A1.2, 
2A2.1.  2A2.2.  2A2.3,  2A3.1,  2A3.4, 
2A4.1,2B3.1,2B3.2.  2K1.4", 

"18  U.S.C.  §  2262  2A1.1.  2A1.2. 
2A2.1.  2A2.2,  2A2.3,  2A3.1,  2A3.4. 
2A4.1.  2B3.1.  2B3.2,  2K1.4". 

"18  U.S.C.  §2280  2A1.1,2A1.2. 
2A1.3,  2A1.4,  2A2.1,  2A2.2,  2A2.3. 
2A4.1.  2B1.3  2B3.1.  2B3.2,  2K1.4". 

"18  U.S.C.  §2281  2A1.1,2A1.2. 
2A1.3.  2A1.4.  2A2.1,  2A2.2,  2A2.3, 
2A4.1,  2B1.3.  2B3.1,  2B3.2.  2K1.4", 

"18  U.S.C.  §  2423(b)     2A3.1,2A3.2, 
2A3.3  [,  2G1.2I, 

"21  U.S.C.  §  843(a)(9)     2D3.2". 

"21  U.S.C.  §  843(c)     §2D3.1". 

"21  U.S.C.  §849     §2D1.2". 

"21  U.S.C.  §  960(d)(3),  (4)     2D1.11', 

"21  U.S.C.  §  960(d)(5)     2D1.13 ', 

"21  U.S.C.  §  960(d)(6)     2D3.2", 

"42  U.S.C.  §  1307(b)     2F1.1". 

In  the  fine  referenced  to  18  U.S.C. 
§  113(a)  by  inserting  "(for  offenses 
committed  prior  to  September  13, 
1994)"  immediately  following  "2A2.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  113(b)  by  inserting  "(for  offenses 
committed  prior  to  September  13, 
1994)"  immediately  following  "2A2.2"; 


In  the  line  referenced  to  18  U.S.C. 
§  113(c)  by  inserting  "(for  offenses 
committed  prior  to  September  13, 
1994)"  immediately  following  "2A2.2'; 

In  the  line  referenced  to  18  U.S.C. 
§  113(f)  by  inserting  "(for  offenses 
committed  prior  to  September  13, 
1994)"  immediately  following  "2A2.2"; 

In  the  line  referenced  to  18  U.S.C. 
§  1153  by  inserting  "2A2.3," 
immediately  before  "2A3.1"; 

In  the  line  referenced  to  18  U.S.C. 
§2114  by  deleting  "2114"  and  inserting 
in  lieu  thereof  "2114(a)"; 

And  in  the  line  referenced  to  18 
U.S.C.  §  2423  by  deleting  "2423"  and  by 
inserting  in  lieu  thereof  "2423(a)". 

Section  2D3.1  is  amended  in  the  title 
by  inserting  at  the  end  ";  Unlawful 
Advertising  Relating  to  Schedule  I 
Controlled  Substances". 

Section  2D3.2  is  amended  by  inserting 
"or  Listed  Chemicals'  immediately  after 
"Controlled  Substances". 

Section  2Q2.1  is  amended  by  deleting 
the  title  and  inserting  in  lieu  thereof 
"Offenses  Involving  Fish,  Wildlife,  and 
Plants". 

n.  Amendments  Relating  to  Dnig 
Offense  Guidelines  and  Role  in  the 
Offense 

This  Part  contains  two  approaches  to 
the  revision  of  the  guidelines  for 
controlled  substance  offenses. 

The  premise  of  Approach  1  (proposed 
amendments  33-42)  is  that  the  type  and 
quantity  of  the  controlled  substance 
involved  in  the  offense,  as  adjusted  by 
the  defendant's  role  in  the  offense,  is  an 
important  and  appropriate  measure  of 
the  seriousness  of  the  offense,  but  that 
the  Commission  assigned  too  much 
weight  to  drug  quantity  in  constructing 
its  initial  guidelines.  Therefore,  the 
proposed  amendments  in  Approach  1 
would  compress  the  Drug  Quantity 
Table;  limit  its  impact  on  lower-level 
defendants;  somewhat  increase  the 
weight  given  to  weapons,  serious  bodily 
injury,  and  leadership  role;  and  address 
anomalies  in  the  offense  levels  assigned 
to  "crack"  offenses  and  niarijuaiia-plant 
offenses  compared  to  other  drug 
offenses.  In  addition.  Approach  1 
contains  proposed  amendments, 
addressing  narrower  issues,  that  would 
improve  and  make  fairer  the  operation 
of  these  guidelines.  The  proposed 
amendments  are  set  forth  separately 
because  they  address  different  issues 
and.  for  the  most  part,  operate 
independently. 

The  premise  of  Approach  2  is  that  the 
use  of  drug  quantity  to  measure  the 
seriousness  of  drug  trafficking  offenses 
should  be  abandoned  or  severely 
limited.  Amendment  43  displays  this 
approach. 
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25  (57-71  months).  Option  A  displays 
how  the  heroin  offense  levels  would 
look  if  the  Commission  used  the  offense 
levels  corresponding  to  the  lowest 
(rather  than  the  highest)  guideline 
ranges  that  include  the  statutory 
minimum  sentence.  The  drug  table  is 
compressed  because  offense  levels 
lower  than  level  22  are  not  changed 
(offense  levels  22  and  24  from  the 
current  Drug  Quantity  Table  are 
combined). 

Option  B.  The  legislative  history  of 
the  Anti-Drug  Abuse  Act  of  1986 
provides  support  for  the  proposition 
that  the  heartland  of  the  conduct  that 
the  Congress  envisioned  it  was 
addressing  with  the  ten-year  mandatory 
minimum  was  the  ringleader  in  large 
scale  drug  offenses.  Senator  Byrd.  then 
the  Senate  Minority  Leader,  explained 
the  intent  during  floor  debate: 

For  the  kingpins — the  masterminds  who 
are  really  running  these  operations — and  they 
can  be  identified  by  the  amount  of  drugs  with 
which  they  are  involved — we  require  a  jail 
term  upon  conviction.  If  it  is  their  first 
conviction,  the  minimum  term  is  10  years. 
*   *   *  Our  proposal  would  also  provide 
mandatory  minimum  pepalties  for  the 
middle-level  dealers  as  well.  Those  criminals 
wuuld  also  have  to  serve  time  in  jail.  The 
minimum  sentences  would  be  slightly  less 
than  those  for  the  kingpins,  but  they 
nevertheless  would  have  to  go  to  jail — a 
minimum  of  5  years  for  the  first  offense.  132 
Cong.  Rec.  S.  14300  (Sept.  30.  1986). 

See  also  132  Cong.  Rec.  22993  (Oct. 
11. 1986)  (statement  of  Rep.  Lafalce) 
("the  bill  *  •  *  acknowledgels)  that 
there  are  differing  degrees  of  culpability 
in  the  drug  world.  Thus,  separate 
penalties  are  established  for  the  biggest 
traffickers,  with  another  set  of  penalties 
for  other  serious  drug  pushers");  H.R. 
Rep.  No.  9-845.  99th  Cong.,  2d  Sess..  pt. 
1  at  11-17  (1986)  (construing  penalty 
provisions  of  a  comparable  bill.  H.R. 
5.394.  similarly). 

The  typical  or  heartland  role 
adjustment  for  kingpins  in  such  large 
scale  offenses  is  four  levels.  Thus,  the 
Commission's  current  drug  offense 
levels  (when  applied  in  conjunction 
with  the  role  in  the  offense 
enhancements),  in  effect,  result  in 
double  counting.  That  is,  although 
Congress  envisioned  a  level  32  offense 
for  a  first  offender,  large-scale  dealer 
with  one  kilogram  of  heroin  (or  level  30, 
see  Option  A),  the  Commission  has 
provided  a  level  36  for  the  heartland 
case  (level  32  from  the  Drug  Quantity 
Table  plus  a  four-level  increase  from 
§  3B1.1).  Similarly,  the  mid-level  dealer 
at  whom  the  five-year  mandatory 
minimum  was  aimed  likely  will  receive 
a  two-level  enhancement  for  role  in  the 
offense.  If  so.  the  Commission  has 


assigned  an  offense  level  of  28  (26  from 
the  Drug  Quantity  Table  plus  two  levels 
from  §  3B1.1)  to  the  heartland  case  for 
which  Congress  envisioned  an  offense 
level  of  26  (or  level  24,  see  discussion 
at  Option  A).  Option  B  shows  how  the 
heroin  offense  levels  would  look  if 
adjusted  to  avoid  this  double  counting 
(pegging  the  reductions  to  levels  32  and 
26.  the  highest  offense  levels  containing 
the  mandatory  minimum  penalties). 

Option  C.  This  option  combines 
Options  A  and  B.  pegging  the  quantity 
for  the  ten-year  mandatory  minimum  at 
level  26  (level  32  minus  two  levels  from 
Option  A  and  four  levels  from  Option  B) 
and  the  quantity  for  the  five-year 
mandatory  minimum  at  level  22  (level 
26  minus  two  levels  from  Option  A  and 
two  levels  from  Option  B).  It  is  to  be 
noted,  however,  that  the  resulting 
offense  level  for  the  five-year  mandatory 
minimum  quantity  minus  a  four-level 
adjustment  for  a  minimal  role  and  a 
three-level  adjustment  for  acceptance  of 
responsibility  would  produce  a 
guideline  range  with  a  minimum  of  less 
than  24  months,  thus  seemingly 
conflicting  with  the  recent 
congressional  instruction  in  Section 
80001  of  the  Violent  Crime  Control  and 
Law  Enforcement  Act  of  1994.  In 
contrast,  the  lowest  offense  level 
provided  under  Options  A  and  B  for 
such  cases  has  a  lower  limit  (24 
months),  consistent  with  this 
congressional  instruction. 

Proposed  Amendment:  Section 
2D  1.1(c)  is  amended  by  revision  of  the 
quantities  associated  with  offense  level 
24  and  greater  as  shown  in  the  following 
chart.  Note:  The  amounts  shown  are  the 
minimum  quantities  associated  with 
each  offense  level  offense  (e.g..  in  the 
current  guidelines,  offense  level  38 
covers  30  KG  or  more  of  heroin).  For 
simplicity  of  presentation,  only  the 
offense  levels  for  heroin  offenses  are 
shown.  The  offense  levels  for  other 
controlled  substances  would  be  adjusted 
accordingly  (e.g..  under  §  2Dl.l(c).  5  kg 
of  cocaine  has  the  same  offense  level  as 
1  kg  of  heroin;  the  proposed  guideline 
offense  levels  would  maintain  this 
relationship). 

OfTense  Levels  for  Heroin  Distribution 

Offenses  (Current  Guidelines  and 
Options  A.  B,  C) 


Of- 
fense 
level 

Cur- 
rent 
guide- 
lines 

Option 
A 

Option 
B 

Option 
C 

38 

30  KG 
10  KG 
3  KG  . 
1  KG  . 

36 

34 

32 

30  KG 
10  KG 
3  KG  .. 

30  KG 

10  KG 

30  KG. 

Offenses  (Current  Guidelines  and 
Options  A,  B,  C)— Continued 
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16 
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10  G. 

14 
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5G  .... 

5G  .... 

5G. 

12 

less 

less 
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than 

than 
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5G. 

5G. 

5G. 

5G. 

34.  Synopsis  of  Proposed 
Amendment:  This  proposed  amendment 
would  limit  the  impact  of  drug  quantity 
in  the  case  of  defendants  who  qualify 
for  a  mitigating  role  adjustment  under 
§  3B1.2  (Mitigating  Role).  A  number  of 
commentators  have  argued  that  the 
current  guidelines  over-punish  low- 
level  defendants  v<^hen  the  sentence  is 
driven  in  large  part  by  the  quantity  of 
drugs  involved  in  the  offense.  These 
commentators  have  recommended  that, 
above  a  certain  level,  drug  quantity 
should  not  further  increase  the  offense 
level  for  defendants  with  minor  or 
minimal  roles.  That  is,  for  example,  the 
difference  between  20.000  kilos  and 
200,000  kilos  of  marijuana  may  be 
relevant  to  the  offense  level  for  the 
major  actors  in  the  offense  but  not 
relevant  in  determining  the  culpability 
and  offense  level  for  the  deckhands  or 
offloaders  involved  with  that  quantity. 
Historically,  the  U.S.  Parole 
Commission  limited  the  impact  of  drug 
quantity  for  low-level  defendants  in  its 
parole  release  guidelines. 

Under  this  proposed  amendment,  if 
the  defendant  qualified  for  a  minor  or 
minimal  role,  the  base  offense  level 
from  the  Drug  Quantity  Table  would  not 
exceed  level  [28]  even  if  the  drug 
yquantiiy  table  otherwise  would  have 
callea  for  a  higher  offense  level.  In 
addition,  the  applicable  role  adjustment 
from  §  3B1.2  (Mitigating  Role)  will 
further  reduce  the  offense  level  by  two 
or  four  levels. 

The  bracketing  of  offense  level  28  in 
the  proposed  amendment  indicates  that 
the  Commission  requests  comment  on 
whether  offense  level  28  is  the 
appropriate  offense  level  for  use  in  this 
amendment  or  whether  the  offense  level 
should  be  higher  or  lower. 

Proposed  Amendment:  Section 
2D1. 1(a)(3)  is  amended  by  inserting  the 
following  additional  sentence  at  the 
end: 


"Provided,  that  if  the  defendant 
qualifies  for  a  mitigating  role  adjustment 
under  §  3B1.2  (Mitigating  Role),  the  base 
offense  level  determined  under 
subsection  (c)  below  shall  not  be  greater 
than  level  (28).". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  by 
deleting  Note  16  and  Inserting  in  lieu 
thereof: 

"16.  Subsection  (a)(3)  provides  that  if 
a  defendant  qualifies  for  a  mitigating 
role  adjustment  under  §  3B1.2 
(Mitigating  Role),  the  base  offense  level 
from  subsection  (c)  shall  not  exceed 
level  [28).  This  limitation  on  the  base 
offense  level  is  in  addition  to,  and  not 
in  lieu  of,  the  appropriate  adjustment 
from  §3B1.2  (Mitigating  Role).". 

Additional  Issue  for  Comment:  The 
Commission,  at  the  request  of  the 
Practitioners'  Advisory  Group,  requests 
comment  on  whether  this  amendment 
should  set  different  maximum  offense 
levels  from  the  Drug  Quantity  Table  for 
defendants  with  a  minor  or  minimal 
role  depending  upon  the  type  of 
controlled  substance.  Specifically, 
should  offenses  involving  heroin, 
cocaine,  cocaine  base.  PCP.  LSD.  N- 
phenyl-N-[l-(2  phenylethyl)-4- 
piperidinyl)  propanamide.  marihuana, 
and  methamphetamine  have  a  different 
maximum  offense  level  from  the  Drug 
Quantity  Table  for  lower  level 
defendants  (e.g..  level  28)  than  other 
controlled  substance  (e.g..  level  22)? 

35(A).  Synopsis  of  Proposed 
Amendment:  "This  is  a  three-part 
amendment  to  improve  the  operation  of 
§3Bl.l  (Aggravating  Role).  First,  this 
amendment  revises  §  3Bl.l(b)  to  apply 
when  the  defendant  managed  or 
supervised  at  least  four  other 
participants.  This  formulation  avoids 
what  appears  to  be  an  anomaly  in  the 
current  guideline  in  that  a  defendant 
who  supervises  only  one  participant  in 
an  offense  with  a  total  of  five 
participants  receives  a  higher  offense 
level  than  a  defendant  who  is  the  leader 
or  organizer  of  an  offense  involving  four 
participants  and  manages  or  supervises 
all  of  the  participants.  This  formulation 
also  is  more  consistent  with  that  of  21 
U.S.C.  §848  (Continuing  Criminal 
Enterprise)  (which  requires  the 
supervision  of  at  least  five  other 
participants).  Second,  this  amendment 
revises  §  3Bl.l(a)  and  (b)  to  delete  the 
term  "otherwise  extensive,"  a  term  of 
uncertain  meaning  that  seems  to  have 
been  intended  to  deal  with  certain  non- 
criminally  responsible  participants  (see 
current  Application  Note  3).  This  issue 
is  addressed  more  directly  by  revised 
Application  Note  1.  Third,  this 
amendment  clarifies  the  interaction  of 
§§  3B1.1  and  3B1.2  in  the  case  of  a 


defendant  who  would  qualify  for  a 
minor  or  minimal  role  but  for  his/her 
exercise  of  supervision  over  other  minor 
or  minimal  participants.  This 
interaction  has  been  the  subject  of 
inconsistent  interpretation  and  at  least 
one  circuit  court  decision.  United  States 
V.  Tsai.  945  F2d.  155  (3rd  Cir.  1992),  has 
required  that  §§3Bl.l  and  3B1.2  be 
sequentially  appfied  to  the  same 
defendant. 

Proposed  Amendment:  Section 
§  3B1.1  is  amended  by  deleting 
"follows:"  and  inserting  in  lieu  thereof 
"follows  (Apply  the  Greatest):" 

Section  3B1. 1(a)  is  amended  by 
deleting  "a  criminal  activity  that 
involved  five  or  more  participants  or 
was  otherwise  extensive"  and  inserting 
in  lieu  thereof  "the  offense  and  the 
offense  involved  at  least  four  other 
participants". 

Section  3Bl.l(b)  is  amended  by 
deleting  "(but  not  an  organizer  or 
leader)  and  the  criminal  activity 
involved  five  or  more  participants  or 
was  otherwise  extensive"  and  inserting 
in  lieu  thereof  "of  at  least  four  other 
participants  in  the  offense". 

Section  3Bl.l(c)  is  amended  by 
deleting  "in  any  criminal  activity  other 
than  described  in  (a)  or  (b)'  and 
inserting  in  lieu  thereof  "of  at  least  one 
other  participant  in  the  offense". 

The  Commentary  to  §  3B1.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  inserting  the  following 
additional  paragraph  at  the  end: 

"In  an  unusual  case,  a  person  may  be 
recruited  by  a  criminally  responsible 
participant  for  a  significant  role  in  the 
offense  (i.e.,  a  role  that  is  typically  held 
by  a  criminally  responsible  participant), 
but  the  person  recruited  may  not  be 
criminally  responsible  because  the 
person  recruited  (1)  is  unaware  that  an 
offense  is  being  committed.  (2)  has  not 
yet  reached  the  age  of  criminal 
responsibility,  or  (3)  has  a  mental 
deficiency  or  condition  that  negates 
criminal  responsibility.  In  such  a  case, 
an  upward  departure  to  the  offense  level 
that  would  have  applied  had  such 
person  been  a  criminally  responsible 
participant  may  be  warranted.  For 
example,  a  person  hired  by  a  defendant 
to  solicit  money  for  a  charitable 
organization  who  was  unaware  that  the 
charitable  organization  was  fraudulent, 
a  person  duped  by  a  defendant  into 
driving  the  getaway  car  from  a  bank 
robbery  who  was  unaware  that  a  robbery 
was  being  committed,  or  a  child 
recruited  by  a  defendant  to  assist  in  a 
theft  would  meet  the  criteria  for  the 
"^application  of  this  provision."'. 

The  Commentary  to  §  3B  1.1  captioned 
"Application  Notes"  is  amended  in 
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i  (Role  in  the  Offense)  to 
definitions  of  the 
under  which  a  defendant 
a  mitigating  role  reduction. 
§381.4  is  deleted  as 
This  amendment  is 
the  work  of  two 
working  groups  that  found 
roblems  with  the  clarity  of 
lefinitions  of  mitigating 


Amendment:  The 
Commentary  to  Chapter 
3  is  amended  by  deleting  the 
graph  and  inserting  the 
lieu  thereof: 
1  (Aggravating  Role)  or 

ing  Role)  to  apply,  the 
involve  the  defendant  and 
other  participant,  although 
icipant  need  not  be 
.  When  an  offense  has  only 
.neither  §381.1  nor 


part: 


§  381. 2  will  apply.  In  some  cases,  some 
participants  may  warrant  an  upward 
adjustment  under  §  381.1,  other 
participants  may  warrant  a  downward 
adjustment  under  §  381.2.  and  still 
other  participants  may  warrant  no 
adjustment.  Section  381.3  (Abuse  of 
Position  of  Trust  or  Use  of  Special  Skill) 
may  apply  to  offenses  committed  by  any 
number  of  participants. 

Sections  3B1.1  (Aggravating  Role)  and 
381.2  (Mitigating  Role)  authorize  an 
increase  or  decrease  in  offense  level  for 
a  defendant  who  has  an  aggravating  or 
mitigating  role,  respectively,  in  the 
offense  conduct  for  which  the  defendant 
is  accountable  under  §  181.3  (Relevant 
Conduct).  Sections  381.1  and  381.2  are 
designed  to  work  in  conjunction  with 
§  IBI.3,  which  focuses  upon  the  acts 
and  omissions  in  which  the  defendant 
participated  (i.e..  that  the  defendant 
committed,  aided,  abetted,  counseled, 
commanded,  induced,  procured  or 
willfully  caused)  and.  in  the  case  of  a 
jointly  undertaken  criminal  activity,  the 
acts  and  omissions  of  others  in 
furtherance  of  the  jointly  undertaken 
criminal  activity  that  were  reasonably 
foreseeable. 

For  example,  in  a  controlled 
substance  trafficking  offense,  the 
Chapter  Two  offense  level  for  Defendant 
A,  who  arranged  the  importation  of 
1000  kilograms  of  marihuana  and  hired 
a  number  of  other  participants  to  assist 
him.  is  level  32.  The  same  Chapter  Two 
offense  level  applies  to  Defendant  8,  a 
hired  hand  whose  only  role  was  to  assist 
in  unloading  the  ship  upon  which  the 
marihuana  was  imported;  Defendant  C, 
a  hired  hand  whose  only  role  was  as  a 
deckhand  on  that  ship;  and  Defendant 
D,  a  hired  hand  whose  only  role  was  to 
act  as  a  lookout  for  that  unloading. 
Defendant  E.  who  purchased  the 
marihuana  from  Defendant  A  and  resold 
it.  acting  alone,  also  receives  the  same 
Chapter  Two  offense  level.  Ahhough  the 
quantity  of  marihuana  involved  for  each 
of  these  defendants  (and  thus  the 
Chapter  Two  offense  level)  is  identical, 
courts  traditionally  have  distinguished 
among  such  defendants  in  imposing 
sentence  to  take  into  account  their 
relative  culpabilities  (based  on  their 
respective  roles).  Defendant  A  logically 
would  be  seen  as  having  the  most 
culpable  role  because  he  organized  the 
importation  and  recruited  and  managed 
others.  Defendants  B,  C,  and  D  logically 
would  be  seen  as  having  substantially 
less  culpable  roles.  Defendant  E,  who 
acted  alone,  would  receive  no  role 
adjustment.  Consistent  with  these 
principles.  §§  381.1  (Aggravating  Role) 
and  381.2  (Mitigating  Role)  are  designed 
to  provide  the  court  with  the  ability  to 
make  appropriate  adjustments  in  offense 


levels  on  the  basis  of  the  defendant's 
role  and  relative  culpability  in  the 
offense  conduct  for  which  the  defendant 
is  accountable  under  §  181.3  (Relevant 
Conduct). 

The  fact  that  the  conduct  of  one 
participant  warrants  an  upward 
adjustment  for  an  aggravating  role,  or 
warrants  no  adjustment,  does  not 
necessarily  mean  that  another 
participant  must  be  assigned  a 
downward  adjustment  for  a  mitigating 
role.  For  example,  Defendant  F  plans  a 
bank  robbery  and  hires  Defendant  G. 
who  commits  the  robbery.  Both 
defendants  plead  guilty  to  bank  robbery, 
and  each  has  a  Chapter  Two  offense 
level  of  24.  Defendant  G  may  be  less 
culpable  than  Defendant  F,  who  will 
receive  an  upward  adjustment  under 
§381.1  for  employing  Defendant  G. 
Nevertheless.  Defendant  G  does  not 
have  a  minimal  or  minor  role  in  the 
robbery  because  his  role  is  not 
substantially  less  culpable  than  that  of 
a  defendant  who  committed  the  same 
robbery  acting  alone.". 

Section  3Bl.2(a)  is  amended  by 
deleting  "in  any  criminal  activity". 

Section  381. 2(b)  is  amended  by 
deleting  "in  any  criminal  activity". 

Section  3B1.2  is  amended  by  deleting 
"In  cases  falling  between  (a)  and  (b). 
decrease  by  3  levels.". 

The  Commentary  to  §  381.2  captioned 
"Application  Notes"  is  amended  by 
renumbering  Note  4  as  Note  7;  and  by 
deleting  Notes  1-3  and  inserting  in  Heu 
thereof: 

"1.  (A)  Minimal  Role.  For  subsection 
(a)  to  apply,  the  defendant  must — 

(1)  be  substantially  less  culpable  than 
a  person  who  committed  the  same 
offense  without  the  involvement  of  any 
other  participant; 

(2)  ordinarily  have  all  of  the 
characteristics  listed  in  Application 
Note  2(a)-(d);  and 

(3)  not  be  precluded  from  receiving 
this  adjustment  under  Application 
Notes  3-7. 

(B)  Minor  Role.  For  subsection  (b)  to 
applv.  the  defendant  must — 

(1)  be  substantially  less  culpable  than 
a  person  who  committed  the  same 
offense  without  the  involvement  of  any 
other  participant; 

(2)  ordinarily  have  most  of  the 
characteristics  listed  in  Application 
Note  2(aHd);  and 

(3)  not  be  precluded  from  receiving 
this  adjustment  under  Application 
Notes  3-7. 

(C)  The  difference  between  a 
defendant  with  a  minimal  role  and  a 
minor  role  is  one  of  degree,  and 
depends  upon  the  presence  and 
intensity  of  the  types  of  factors 
described  in  Application  Note  2(a)-(d). 


(D)  For  the  purposes  of  this  section, 
the  'same  offense'  means  the  offeiise 
conduct  (and  Chapter  Two  offense  level) 
for  which  the  defendant  is  accountable 
under  §  181.3  (Relevant  Conduct).  The 
determination  of  whether  a  defendant  is 
substantially  less  culpable  than  a  person 
who  committed  the  same  offense 
without  the  involvement  of  any  other 
participant  requires  a  comparative 
assessment.  In  a  drug  trafficking  offense, 
for  example,  the  role  and  culpability  of  - 
a  defendant  who  was  hired  as  a  lookout 
for  a  drug  transaction  would  be 
compared  with  the  role  and  culpability 
of  the  seller  of  the  same  quantity  of  the 
co'htroUed  substance  who  acted  alone. 
Similarly,  the  role  and  culpability  of  a 
defendant  who  was  hired  to  unload  a 
shipment  of  marihuana  would  be 
compared  with  that  of  an  importer  of 
the  same  quantity  of  marihuana  who 
acted  alone.  'Participant'  is  defined  in 
the  Commentary  to  §  381.1  (Aggravating 
Role). 

Examples: 

(1)  Defendant  A  was  hired  by  an 
unindicted  participant  to  assist  in 
unloading  a  ship  carrying  1.000 
kilograms  of  marihuana  (having  a 
Chapter  Two  offense  level  of  Level  32). 
Defendant  A  had  no  decision-making 
authority,  was  to  be  paid  $2,000.  had  no 
supervisory  authority  over  another 
participant,  and  performed  only 
unsophisticated  tasks.  The  appropriate 
comparison  of  relative  culpability  is 
with  a  defendant  who,  acting  alone, 
imported  the  same  quantity  of 
marihuana  (such  a  defendant  would 
rec:eive  a  Chapter  Two  offense  level  of 
Level  32  and  no  aggravating  or 
mitigating  role  adjustment).  On  the  basis 
of  this  comparison.  Defendant  A  is  a 
substantially  less  culpable  participant. 

(2)  Defendant  8  was  hired  by 
Defendant  C  lo  commit  an  assault  on 
Defendant  C's  former  business  partner. 
Defendant  8  was  told  when  and  where 
to  find  the  victim  alone,  was  instructed 
how  to  proceed,  was  to  be  paid  53.000 
to  commit  the  offense,  had  no 
supervisory  authority  over  another 
participant,  and  performed  only 
unsophisticated  tasks.  Although 
Defendant  8  may  be  less  culpable  than 
Defendant  C,  Defendant  B  is  not  a 
substantially  less  culpable  participant 
than  a  defendant  who,  acting  alone, 
committed  the  same  assault  offense. 
Therefore,  although  Defendant  C 
receives  an  aggravating  role  adjustment 
for  employing  Defendant  8,  Defendant  8 
does  not  receive  a  mitigating  role 
adjustment. 

(E)  Defendants  who  qualify  as 
substantially  less  culpable  participants 
usually  will  fall  into  one  of  the 
following  categories: 


(1)  a  defendant  who  facilitates  the 
successful  commission  of  an  offense  but 
is  not  essential  to  that  offense  (e.g..  a 
lookout  in  a  drug  trafficking  offense); 

(2)  a  defendant  who  provides 
essentially  manual  labor  that  is 
necessary  to  the  successful  completion 
of  an  offense  (e.g.,  a  loader  or  unloader 
of  contraband,  or  a  deckhand  on  a  ship 
carrying  contraband);  or 

(3)  a  defendant  who  holds  or 
transports  contraband  for  the  owner  of 
the  contraband  (such  defendants 
provide  a  buffer  that  reduces  the 
likelihood  of  the  owner  being 
apprehended  in  possession  of  the 
contraband). 

(F)  Because  the  determination  of 
whether  a  defendant  qualifies  for  a 
mitigating  (minimal  or  minor)  role 
adjustment  requires  a  comparative 
judgment,  the  Commission  recognizes 
that  it  will  be  heavily  dependent  upon 
the  facts  of  each  case. 

2.  The  following  is  a  list  of 
characteristics  that  ordinarily  are 
associated  with  a  mitigating  role: 

(A)  the  defendant  had  no  material 
decision-making  authority  or 
responsibility; 

(8)  the  total  compensation  or  benefit 
to  the  defendant  was  very  small  in 
comparison  to  the  total  profit  typically 
associated  with  offenses  of  the  same 
type  and  scope; 

(C)  the  defendant  did  not  supervise 
other  participant(s);  and 

(D)  the  defendant  performed  only 
unsophisticated  tasks. 

In  addition,  although  not 
determinative,  a  defendant's  lack  of 
knowledge  or  understanding  of  the 
scope  and  structure  of  the  criminal 
activity  or  of  the  activities  of  other 
participants  may  be  indicative  of  a 
mitigating  role. 

3.  If  the  defendant  recpivod  an 
adjustment  from  §3Bl.l  (.Njy^ravating 
Role),  an  adjustment  for  a  minimal  or 
minor  role  is  not  authorized. 

4.  With  regard  to  offenses  involving 
contraband  (including  controlled 
substances),  a  defendant  who — 

(A)  sold,  or  played  a  substantial  part 
in  negotiating  the  terms  of  the  sale  of. 
the  contraband: 

(8)  had  an  ownership  interest  in  any 
portion  of  the  contraband:  or 

(C)  financed  any  aspect  of  the  offense, 
shall  not  receive  a  mitigating  role 
adjustment  below  the  Chapter  Two 
offense  level  that  the  defendant  would 
have  received  for  the  quantity  of 
contraband  that  the  defendant  sold, 
negotiated,  or  owned,  or  for  that  aspect 
of  the  offense  that  the  defendant 
financed  because,  with  regard  to  those 
acts,  the  defendant  has  acted  as  neither 
a  minimal  nor  a  minor  participant. 


Thus,  for  example,  a  defendant  who 
sells  100  grams  of  ccx:aine  and  who  is 
held  accountable  under  §  lBl.3 
(Relevant  Conduct)  for  only  that 
quantity  is  not  eligible  for  a  mitigating 
role  adjustment.  In  contrast,  a  defendant 
who  sells  100  grams  of  cocaine,  but  who 
is  held  accountable  under  §  lBl.3  for  a 
jointly  undertaken  criminal  activity 
involving  five  kilograms  of  cocaine,  if 
otheruise  qualified,  may  be  considered 
for  a  mitigating  role  adjustment  in 
respect  to  that  jointly  undertaken 
criminal  activity,  but  the  resulting 
offense  level  may  not  be  less  than  the 
Chapter  Two  offense  level  for  the  100 
grams  of  cocaine  that  the  defendant 
sold. 

[5.  A  defendant  who  is  entrusted  with 
a  quantity  of  contraband  for  purposes  of 
transporting  such  contraband  (e.g..  a 
courier  or  mule)  shall  not  receive  a 
minimal  role  adjustment  for  the 
quantity  of  contraband  that  the 
defendant  transported.  If  such  a 
defendant  otherwise  qualifies  for  a 
mitigating  role  adjustment, 
consideration  may  be  given  to  a  minor 
role  adjustment.) 

l6.  A  defendant  who  possessed  a 
firearm  or  directed  or  induced  another 
participant  to  possess  a  firearm  in 
connection  with  the  offense  shall  not 
receive  a  minimal  role  adjustment.  If 
such  a  defendant  otherwise  qualifies  for 
a  mitigating  role  adjustment, 
consideration  may  be  given  to  a  minor 
role  adjustment.]". 

The  Commentary  to  §  3B1.1  captioned 
"Application  Notes  "  is  amended  by 
inserting  the  following  additional  note: 

"8.  Consistent  with  the  overall 
structure  of  the  guidelines,  the 
defendant  bears  the  burden  of 
persuasion  in  establishing  entitlement 
to  a  mitigating  role  adjustment.  In 
determining  whether  a  mitigating  role 
adjustment  is  warranted,  the  court 
should  consider  all  of  the  available 
facts,  including  any  information  arising 
from  the  circumstances  of  the 
defendant's  arrest  that  may  be  relevant 
to  a  determination  of  the  defendant  s 
role  in  the  offense.  In  weighing  the 
totality  of  the  circumstances,  a  court  is 
not  required  to  find,  based  solely  on  the 
defendant's  bare  assertion,  that  such  a 
role  adjustment  is  warranted.". 

The  Commentary  to  §3Bl.2  captioned 
"Background"  is  amended  by  deleting: 

"This  section  provides  a  range  of 
adjustments  for  a  defendant  who  plays 
a  part  in  committing  the  offense  that 
makes  him  substantially  less  culpable 
than  the  average  participant.  The 
determination  whether  to  apply 
subsection  (a)  or  (b)  involves  a 
determination  that  is  heavily  dependent 
upon  the  facts  of  the  particular  case". 
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And  by  inserl  ing  in  lieu  thereof: 
"This  section  provides  an  adjustment 
for  a  defendant  who  has  a  minor  or 
minimal  role  in  the  offense.  To  qualify 
for  a  minor  or  r  linimal  role  adjustment, 
the  defendant  r  lust  be  substantially  less 
culpable  than  a  hypothetical  defendant 
who  committee  the  same  offense 
without  the  involvement  of  any  other 
indicted  or  uniudicted  participant.  In  a 
large  scale  offei  ise  that  cannot  readily  be 
committed  by  cne  person,  the  above 
comparison  would  be  made  to  a  small 
number  of  equi  lly  culpable  participants 
who  committee  the  offense  without 
additional  assii  tance.  In  an  offense 
involving  importing,  transporting,  or 
storing  contrab  md  (incKiding  controlled 
substances),  this  defendant's  relative 
culpability  is  t<  i  be  assessed  by 
comparison  wi  h  a  participant  who 
owned  the  sama  type  and  quantity  of 
contraband  because,  in  an  offense 
involving  conti  aband  that  is  committed 
without  die  in\  olvement  of  any  other 
participant,  tht  person  committing  the 
offense  will  be  the  owner  of  the 
contraband.". 

Section  3B1.  t  is  deleted  in  its 
entirety. 

36.  Synopsis  of  Proposed 
Awendment:  Some  commentators  have 
suggested  that  f  the  Commission 
moderates  the  veight  given  to  drug 
quantity,  it  she  uld  also  amend  the 
guidelines  to  e  ihance  the  weight  given 
to  firearm  use.  serious  bodily  injury. 
and  organizer  <  ind  leaders  in  very  large 
scale  offenses. 

Currently,  ui  ider  §  2D1.1.  possession 
of  a  weapon  ca  rries  a  2-level  increase, 
which  adds  ro  ighly  25%  to  the 
guideline  rang ;  at  higher  offense  levels 
but  little  in  abi  olute  tim^at  verv-  low 
offense  levels.  This  amendment  would 
address  this  is  iue  by  providing  a 
minimum  offe  ise  level  for  weapon 
possession  an<  added  enhancements  for 
firearm  discha  rge  and  serious  bodily 
injury. 

In  addition,  this  amendment  would 
provide  an  en!  lancement  for  organizers 
and  leaders  of  very  large  scale  offenses; 
e.g.,  offenses  i  ivolving  at  least  ten  other 
participants.  F  or  consistency,  this 
would  apply  t )  all  offenses,  not  just 
drug  offenses.  Two  options  are  shown. 
Option  1  wou  d  add  an  additional 
specific  offens  e  characteristic  to  address 
this  issue.  Opl  ion  2  would  address  this 
issue  by  an  ap  plication  note  regarding 
the  appropriale  placement  of  the 
sentence  with  n  the  applicable 
guideline  ranj  e. 

Proposed  A  vendment:  Section 
2Dl.l(b)  is  an  ended  renumbering 
subdivision  (2 )  as  subdivision  (3);  and 
by  deleting  su  jdivision  (1)  and  inserting 
in  lieu  thereo  : 


JMI 


"(1)  (Apply  the  greater): 

(A)  If  the  offense  involved  the 
discharge  of  a  firearm,  increase  by  4 
levels,  but  if  the  resulting  offense  level 
is  less  than  level  20.  increase  to  level  20; 
or 

(B)  If  the  offense  involved  possession 
of  a  dangerous  weapon  (including  a 
firearm),  increase  by  2  levels;  but  if  the 
resulting  offense  level  is  less  than  level 
18.  increase  to  level  18. 

(2)  If  a  victim  sustained  serious  bodily 
injury,  other  than  that  to  which 
subsection  (a)(1)  or  (2)  applies,  increase 
by  2  levels.". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  by 
deleting  Note  3  and  inserting  in  lieu 
thereof: 

"3.  'Firearm,'  'dangerous  weapon." 
and  'serious  bodily  injury'  are  defined 
in  the  Commentary  to  §  iBl.l 
(Application  Instructions).  'Discharge  of 
a  firearm"  means  the  discharge  of  a 
firearm  with  intent  to  injure  or 
intimidate,  or  in  circumstances  that 
pose  a  risk  a  risk  of  death  or  injury  to 
a  person. 

The  enhancement  for  weapon 
possession  reflects  the  increased  danger 
of  violence  when  drug  traffickers 
possess  weapons.  If  a  dangerous  weapon 
is  found  in  the  same  location  as  the 
controlled  substance,  there  shall  be  a 
rebuttable  presumption  that  the  offense 
involved  the  possession  of  the  weapon 
(i.e..  that  the  possession  of  the  weapon 
facilitated,  or  was  otherwise  related  to, 
the  commission  of  the  offense). 

The  enhancements  in  subsection  (b) 
also  apply  to  offenses  that  are 
referenced  to  §201.1:  see  §§2D1.2(a)(lj 
and  (2).  2D1. 5(a)(1).  2D1.6;  2D1.7(b)(l). 
2D1.8.  2D1. 11(c)(1),  2D1. 12(b)(1).  and 
2D2. 1(b)(1).". 

Section  20 1.1 1(b)  is  amended  by 
renumbering  subdivision  (2)  as  (3);  and 
by  deleting  subdivision  (1)  and  inserting 
in  lieu  thereof: 

"(1)  (Apply  the  greater): 

(A)  If  the  offense  involved  the 
discharge  of  a  firearm,  increase  b/  4 
levels,  but  if  the  resulting  offens'j  level 
is  less  than  level  20,  increase  to  level  20; 
or 

(B)  If  the  offense  involved  possession 
of  a  dangerous  weapon  (including  a 
firearm),  increase  by  2  levels,  but  if  the 
resulting  offense  level  is  less  than  level 
18.  increase  to  level  18. 

(2)  If  a  victim  sustained  sf;rious  bodily 
injury,  other  than  that  to  which 
subsection  (a)(1)  or  (2)  applies,  increase 
by  2  levels.". 

The  Commentar>'  to  §  201.11 
captioned  "Application  Notes"  is 
amended  by  deleting  Note  1  and 
inserting  in  lieu  thereof: 


"1.  'Firearm."  'dangerous  weapon." 
and  "setious  bodily  injury"  are  defined 
in  the  Commentary  to  §  iBl.l 
(Application  Instructions).  'Discharge  of 
a  firearm"  refers  to  the  discharge  of  a 
firearm  with  intent  to  injure  or  in 
circumstances  that  pose  a  risk  a  risk  of 
death  or  injury  to  a  person. 

If  a  dangerous  weapon  is  found  in  the 
same  location  as  the  controlled 
substance,  there  shall  be  a  rebuttable 
presumption  that  the  offense  involved 
the  possession  of  the  weapon  (i.e..  that 
the  possession  of  the  weapon  facilitated, 
or  was  otherwise  related  to,  the 
commission  of  the  offense)."". 

[Option  1:  Section  3B1.1  is  amended 
by  redesignating  subsection  (a)-(c)  as 
(b)-(d);  and  by  inserting  the  following  as 
subsection  (a): 

"(a)  If  the  defendant  was  an  organizer 
or  leader  of  the  offense,  and  the  offense 
involved  at  least  ten  other  participants, 
increase  bv  5  levels.".] 

(Option  2:  The  Commentary  to  §  3Bl  1 
captioned  "Application  Notes""  is 
amended  by  inserting  the  following 
additional  note: 

"5.  If  the  defendant  was  an  organizer 
or  leader  of  an  offense  involving  at  least 
ten  other  participants,  a  sentence 
towards  the  upper  limit  of  the 
applicable  guideline  range  typically  will 
be  appropriate.".] 

Additional  Issue  for  Comment:  The 
Commission,  at  the  request  of  the 
Practitioners"  Advisory  Group,  invites 
comment  on  an  alternative  to  the 
weapons  portion  of  this  enhancement  in 
the  following  form: 

"(1)(A)  If  a  dangerous  weapon 
(including  a  firearm)  was  actually 
possessed  by  the  defendant,  or  the 
defendant  induced  or  directed  another 
participant  to  actually  possess  a 
dangerous  weapon,  increase  by  2  levels. 

(B)  If  the  use  of  a  dangerous  weapon 
(including  a  firearm)  was  threatened  by 
the  defendant,  or  the  defendant  induced 
or  directed  another  participant  to 
threaten  the  use  of  a  dangerous  weapon, 
increase  by  3  levels. 

(C)  If  a  dangerous  weapon  (including 
a  firearm)  was  actually  brandished  or 
displayed  by  the  defendant,  or  the 
defendant  induced  or  directed  another 
participant  to  brandish  or  display  a 
demgerous  weapon,  increase  by  4  levels. 

(O)  If  a  firearm  was  actually 
discharged  by  the  defendant,  or  the 
defendant  induced  or  directed  another 
participant  to  actually  discharge  a 
firearm,  increase  by  5  levels. 

2(A)  If  a  dangerous  weapon  (including 
a  firearm)  was  actually  used  by  the 
defendant  and  as  a  result  someone  other 
than  the  defendant  received  bodily 
injury,  or  if  the  defendant  induced  or 
directed  another  participant  to  actually 


use  a  dangerous  weapon  and  someone 
other  than  that  participant  received 
bodily  injiuy.  increase  by  2  levels.  This 
increase  should  be  applied  in  addition 
to  any  other  specific  offense 
characteristic  called  for  in  this 
subsection. 

(B)  If  a  dangerous  weapon  (including 
a  firearm)  was  actually  used  by  the 
defendant  and  as  a  result  someone  other 
than  the  defendant  received  serious 
bodily  injury,  or  if  the  defendant 
induced  or  directed  another  participant 
to  actually  use  a  dangerous  weapon  and 
someone  other  than  that  participant 
received  serious  bodily  injury,  increase 
by  3  levels.  This  increase  should  be 
applied  in  addition  to  any  other  specific 
offense  characteristic  called  for  in  this 
subsection. 

(C)  If  a  dangerous  weapon  (including, 
a  firearm)  was  actually  used  by  the 
defendant  and  as  a  result  someone  other 
than  the  defendant  received  permanent 
or  life-threatening  bodily  injun,-,  or  if 
the  defendant  induced  or  directed 
another  participant  to  actually  use  a 
dangerous  weapon  and  someone  other 
than  that  participant  received 
permanent  or  life-threatening  bodily 
injury,  increase  by  4  levels.  "This 
increase  should  be  applied  in  addition 
to  any  other  specific  offense 
characteristic  called  for  in  this 
subsection."". 

37.  Synopsis  of  Proposed 
Amendment:  For  offenses  involving  50 
or  more  marihuana  plants,  the 
guidelines  use  an  equivalency  of  one 
plant  =  one  kilogram  of  marihuana.  This 
equivalency  reflects  the  quantities 
associated  with  the  five-  and  ten-year 
mandatory  minimum  penalties  in  21 
U.S.C.  §841.  For  offenses  invoking 
fewer  than  50  marihuana  plants,  the 
guidelines  use  an  equivalency  of  one 
plant  =  100  grams  of  marihuana,  unless 
the  weight  of  the  actual  marihuana  is 
greater.  The  one  plant  =  100  grams  of 
marihuana  equivalency  was  selected  as 
a  reasonable  approximation  of  average 
yield  taking  into  account  (1)  studies 
reporting  the  actual  yield  of  marihuana 
plants  (37.5 — 412  grams  depending  on 
growing  conditions).  (2)  that  for 
guideline  purposes  all  plants  regardless 
of  size  are  to  be  counted  while,  in 
reality,  not  all  plants  will  actually 
produce  useable  marihuana  (e.g..  some 
plants  may  die  of  disease  before 
maturity;  when  plants  are  grown 
outdoors,  some  plants  may  l>e  eaten  by 
animals);  and  (3)  that  male  plants. 
which  are  counted  for  guideline 
purposes,  are  frequently  culled  because 
they  do  not  produce  the  same  quality  of 
marihuana  as  do  female  plants.  The  one 
plant  to  one  kilogram  ratio  u.sed  in  the 
statute  has  been  criticized  bv 


commentators  as  unrealistic.  Courts 
have  upheld  this  statutory  ratio  as  a 
legitimate  exercise  of  legislative 
authority  (although  not  on  the  grounds 
that  a  marihuana  plant  actually 
produces  anywhere  close  to  one 
kilogram  of  marihuana).  This 
amendment  would  detach  the 
equivalency  used  in  the  guidelines  from 
the  one  plant-one  kilogram  ratio  used  in 
the  statute  and  substitute  the  100  grams 
per  marihuana  plant  ratio  (currently 
used  in  the  guidelines  for  cases 
involving  fewer  than  50  plants)  for  all 
cases. 

Proposed  Amendment:  Section 
201.1(c)  is  amended  in  tlie  fifth  note 
immediately  following  the  drug  quantity 
table  by  deleting  "if  the  offense 
involved  (A)  50  or  more  marihuana 
plants,  treat  each  plant  as  equivalent  to 
1  KG  of  marihuana;  (B)  fewer  than  50 
marihuana  plants."'. 

The  Commentan,'  to  §  201.1  captioned 
"Background"  is  amended  in  the  first 
sentence  of  the  fourth  paragraph  by 
deleting  "In  cases  involving  fifty  or 
more  marihuana  plants,  an  equivalency 
of  one  plant  to  one  kilogram'  of 
marihuana  is  derived  from  the  statutory 
penaltv  provisions  of  21  U.S.C. 
§  841(b)(1)  (.\),  (B),  and  (0).  In  cases 
invoking  fewer  than  fifty  plants,  the 
statute  is  silent  as  to  the  equivalency. 
For  cases  involving  fewer  than  fifty" 
and  insert.ing  in  lieu  thereof  "For 
marihuana",  and  in  the  last  sentence  of 
the  fourth  paragraph  by  deleting  ".in 
the  case  of  fewer  than  fifty  marihuana 
plants."". 

38.  Issue  for  Comment:  The  100  to  1 
ratio  between  crack  cocaine  base  and 
cocaine  used  in  the  guidelines  reflects 
the  ratio  found  in  21  U.S.C.  §  841(b) 
with  respect  to  the  amounts  that  require 
a  five-  or  ten-year  mandaton,'  minimum 
sentence.  This  100  to  1  ratio  has  been 
criticized  by  a  number  of  commentators 
as  unwarranted.  Congress  has  directed 
the  Commission  to  conduct  a  study  with 
respect  to  this  issue.  The  Commission's 
report  to  Congress  is  forthcoming.  The 
Commission  requests  comment  as  to 
whether  the  guidelines  should  be 
amended  with  respect  to  the  100  to  1 
ratio,  and  if  so.  whether  a  1  to  1 .  2  to 

1.  5  to  1.  10  to  1,  20  to  1  ratio,  or  some 
other  ratio,  should  be  substituted. 

39.  Synopsis  of  Proposed 
Amendment:  This  proposed  amendment 
would  revise  §  2D1.1  so  that  the  scale  of 
the  offense  is  based  upon  the  quantity 
of  the  controlled  substances  with  which 
the  defendant  was  involved  in  a  given 
time  period  A  number  of  commentators 
have  suggested  that  the  use  of  such  a 
"snapshot  "  would  provide  a  more 
accurate  method  of  distinguishing  the 
scale  of  the  offense  than  the  current 


procedure  of  aggregating  all  the 
controlled  substances  regardless  of  the 
time  period  of  the  offense.  See.  e.g.. 
proposed  amendments  submitted  by  the 
Practitioners'  Advisory  Committee  and 
Federal  Defenders  in  the  1993-1994 
amendment  cycle;  see  also  Judge 
Martins  opinion  in  United  States  v. 
Genao.  831  F.  Supp.  246  (S.D.  N.Y. 
1993).  Use  of  a  given  time  frame  would 
reduce  the  sentencing  impact  of  law 
enforcement  decisions  as  to  the  number 
of  "buys"  to  be  made  before  arresting 
the  defendant.  Currently,  for  example, 
whether  the  defendant  is  arrested  after 
two  sales  or  ten  sales  may  have  a 
substantial  impact  on  the  guideline 
range.  The  legislative  history  of  the 
mandatory  minimum  sentencing 
provisions  in  the  Anti-Drug  Abuse-Act 
of  1986  (from  which  the  offense  levels 
in  §  201.1  were  derived)  seems 
consistent  with  the  use  of  a  snapshot 
approach.  The  amounts  at  the  ten-year 
mandatory"  minimum  were  chosen  to  be 
indicative  of  "major  traffickers,  the 
manufacturers  or  the  heads  of 
organizations,  who  are  responsible  for 
creating  ''nd  delivering  ver\'  large 
quantities  of  drugs"  and  the  amounts  at 
the  five-year  level  were  chosen  to  be 
indicative  of  "the  managers  of  the  retail 
level  traffic."  (Narcotics  Penalties  and 
Enforcement  Act  of  1986,  H.R.  Rep.  No. 
R45.  Part  1.  99th  Cong..  2nd  Sess.  11-12 
(1986)).  In  explaining  the  weights 
chosen  for  major  traffickers,  the  House 
report  states: 

•   *   *  after  consulting  with  a  number  of 
DE.\  agents  and  prosecutors  about  the 
distributions  patterns  for  ihese  various  dhjgs. 
the  Committee  selected  quantities  of  dnigs 
which  if  possessed  by  an  individual  would 
hkelv  be  indicative  of  of>erating  at  such  a 
high  level.  •   •    *  The  quantity  is  based  on 
the  minimum  quantity  that  might  be 
controlled  or  directed  by  a  traffiL*--  in  a  high 
place  in  the  processing  and  distril.^.io:: 
chain.  (Id). 

The  above  language  suggests  that  the 
Congress  was  focusing  on  the  amount  of 
controlled  substances  possessed  at  one 
time  (or  within  a  limited  time  frame) 
rather  than  a  cumulative  amount  of 
controlled  substances  possessed  over  an 
unlimited  time  period.  Furthermore,  it 
is  noted  that  the  Drug  Enforce>ment 
Administration's  investigation/ 
prosecution  priority  classification 
scheme  in  effect  at  the  time  this 
mandatory'  minimum  legislation  was 
being  considered  graded  cases  by  the 
amount  of  controlled  substances 
distributed  within  a  time  period  of  30 
days;  e.g.,  a  Class  I  (major  violator)  was 
one  who  could  be  expected  to  distribute 
four  kilograms  of  cocaine  in  a  30-day 
period;  a  Class  II  violator  (mid-level 
violator)  was  one  w  ho  could  be 
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r  apsis  of  Proposed 
Amendm  ?nf:  Some  commentators  have 
argued  th  Jt  the  fact  that  the  guidelines 
do  not  ta  e  into  account  drug  purity  can 
lead  to  uj  warranted  disparity  in  three 
types  of  cases.  First,  with  some  drugs, 
the  piu'it;  of  the  drug  generally 
increases  with  quantity  (eg.,  large 
quantitie;  of  heroin  are  generally  purer 
than  sma  1  quantities).  With  other  drugs, 


purity  varies  less  or  does  not  vary  at  all 
(e.g.,  Percodan  does  not  vary  in  purity 
because  it  is  in  pill  form).  The  net  result 
is  that  if  the  offense  levels  assigned  to 
various  controlled  substances  are 
proportional  at  the  lower  offense  levels, 
the  offense  levels  for  the  controlled 
substances  that  do  not  vary  in  purity 
will  overpunish  at  the  higher  offense 
levels.  For  example,  if  Percodan  and 
heroin  offenses  are  aligned  correctly  at 
level  12,  Percodan  offenses  will  be 
substantially  over-punished  at  higher 
offense  levels.  Second,  there  are  a 
number  of  controlled  substances  that 
typically  use  large  proportions  of  filler 
material  in  distribution.  Methadone  and 
Percodan  are  examples.  Consequently, 
the  offense  levels  for  these  substances 
tend  to  be  inflated  grossly  by  the  weight 
of  the  filler  material.  This  is  similar  to 
the  LSD  blotter  paper/sugar  cube  issue 
that  the  Commission  addressed  in  the 
1993  amendment  cycle.  Third,  even 
with  drugs  that  generally  increase  in 
purity  as  quantity  increases  (e.g., 
heroin),  there  are  some  points  in  the 
distribution  scheme  (particularly  at  the 
lower  levels)  in  which  purity  may  vary 
substantially  and  thus  have  a  significant 
impact  on  offense  level.  In  addition, 
when  purity  is  not  considered,  the 
offense  level  can  be  affected 
substantially  by  the  timing  of  the  arrest. 
For  example,  if  a  retail  drug  dealer  buys 
ten  grams  of  heroin  at  50  percent  purity 
in  order  to  cut  it  with  100  grams  of 
quinine  and  resell  it.  the  offense  level  if 
the  defendant  is  arrested  before  cutting 
the  heroin  is  level  16  (ten  grams).  The 
offense  level  if  the  same  defendant  is 
arrested  after  cutting  the  quinine  is  level 
26  (110  grams)  despite  the  fact  that  the 
amount  of  actual  heroin  involved  has 
always  been  five  grams  (ten  grams  at  50 
percent  purity). 

Adoption  of  a  drug  table  that  used  the 
actual  weight  of  the  controlled 
substance  itself  (e.g..  10  grams  at  25% 
purity  =  2.5  grams)  would  address  these 
issues  and  eliminate  inflation  of  offense 
levels  based  on  "filler"  material.  Purity 
information  is  routinely  provided  on 
DEA  Form  7  using  established  sampling 
procedures.  There  are.  however,  two 
potential  practical  problems  related  to 
drug  purity  that  would  have  to  be 
addressed  satisfactorily  before  adoption 

of  such  a  proposal.  Both  of  these 

practical  problems  apply  primarily  to 
controlled  substances  that  vary  in  purity 
(e.g.,  heroin  and  cocaine),  rather  than  to 
legitimately  manufactured 
pharmaceuticals  that  have  been  diverted 
(for  which  purity  can  readily  be 
established)  and  substances  that  do  not 
vary  greatly  in  purity  and  thus  would 
continue  to  be  assessed  by  gross  weight 


(e.g.,  marijuana).  First,  there  is  the 
possibility  of  increased  litigation  over 
purity  assessments.  It  is  noted,  however, 
that  (1)  coiuls  currently  make  estimates 
of  drug  quantity  from  information  that 
is  clearly  less  precise;  (2)  the  Parole 
Conunission  has  not  found  the  use  of 
quantity/purity  to  be  problematic;  and 
(3)  quantity/purity  currently  is  used  for 
several  controlled  substances.  For 
example,  the  instruction  in  §  2D1.1  to 
use  "300  KG  of  Methamphetamine  or  30 
KG  or  more  of  Methamphetamine 
(actual)"  directs  the  court  to  use  the 
weight/purity  of  Methamphetamine 
with  a  conclusive  presumption  that  the 
Methamphetamine  is  at  least  ten  percent 
pure;  the  same  instruction  is  contained 
in  §  2D1.1  for  PCP.  Second,  there  is  the 
issue  of  how  to  handle  cases  in  which 
no  controlled  substance  is  seized  (e.g., 
uncompleted  offenses)  and  cases  in 
which  a  controlled  is  seized  but  for 
some  reason  is  not  tested  for  purity. 

Both  of  these  concerns  may  be 
addressed  by  the  adoption  of  a 
rebuttable  presumption  (or  a  set  of 
rebuttable  presumptions).  For  example, 
there  could  be  a  rebuttable  presumption 
that  the  actual  weight  of  the  controlled 
substance  was  50  percent  of  the  weight 
of  the  mixture  containing  the  controlled 
substance.  In  such  case,  the  court  would 
use  a  higher  or  lower  percentage  if  such 
could  be  established  by  the  government 
or  the  defense.  Or,  without  much 
increase  in  complexity,  there  could  be  a 
set  of  rebuttable  presumptions  by  drug 
type  and/or  gross  quantity.  The  Parole 
Commission  has  used  a  chart  with 
"fallback"  purities  as  rebuttable 
presumptions  based  on  the  type  and 
gross  quantity  of  controlled  substance 
for  many  years.  The  proposed 
amendment  provides  a  set  of  rebuttable 
presumptions  to  address  these  issue. 

Proposed  Amendment:  Section 
2D1. 1(c)(1)  is  amended  by  deleting: 

"30  KG  or  more  of  PCP,  or  3  KG  or 
more  of  PCP  (actual); 

30  KG  or  more  of  Methamphetamine, 
or  3  KG  or  more  of  Methamphetamine 
(actual),  or  3  KG  or  more  of  'Ice';", 

And  inserting  in  lieu  thereof: 

"30  KG  or  more  of  PCP; 

30  KG  or  more  of  Methamphetamine" 

Section  2D1. 1(c)(2)  is  amended  by 
deleting: 

"At  least  30  KG  but  less  than  100  KG 
of  PCP.  or  at  least  3  KG  but  less  than  10 
KG  of  PCP  (actual); 

At  least  30  KG  but  less  than  100  KG 
of  Methamphetamine.  or  at  lea.st  3  KG 
but  less  than  10  KG  of  'Ice';". 

And  inserting  in  lieu  thereof: 

"At  least  30  KG  but  less  tlian  100  KG 
of  PCP; 

At  least  30  KG  but  less  than  100  KG 
uf  Methamphetamine;" 


Section  2D1. 1(c)(3)  is  amended  by 
deleting: 

"At  least  3  KG  but  less  than  10  KG  of 
PCP.  or  at  least  300  G  but  less  than  1 
KG  of  PCP  (actual); 

At  least  3  KG  but  less  than  10  KG  of 
Methamphetamine.  or  at  least  300  G  but 
less  than  1  KG  of  Methamphetamine 
(actual),  or  at  least  300  G  but  less  than 
1  KG  of 'Ice';". 

And  inserting  in  lieu  thereof: 

"At  least  3  KG  but  less  than  10  KG  of 
PCP; 

At  least  3  KG  but  less  than  10  KG  of 
Methamphetamine;". 

Section  2D1. 1(c)(4)  is  amended  by 
deleting: 

"At  least  1  KG  but  less  than  3  KG  of 
PCP.  or  at  least  100  G  but  less  than  300 
G  of  PCP  (actual): 

At  least  1  KG  but  less  than  3  KG  of 
Methamphetamine.  or  at  least  100  G  but 
less  than  300  G  of  Methamphetamine 
(actual),  or  at  least  100  G  but  less  than 
300  G  of 'Ice';", 

And  inserting  in  lieu  thereof: 

"At  least  1  KG  but  less  than  3  KG  of 
PCP; 

At  least  1  KG  but  less  than  3  KG  of 
Methamphetamine;". 

Section  2Dl. 1(c)(5)  is  amended  by 
deleting: 

"At  least  700  G  but  less  than  1  KG  of 
PCP,  or  at  least  "C  G  but  less  than  100 
G  of  PCP  (actual); 

A{  least  700  G  but  less  than  1  KG  of 
Methamphetamine,  or  at  least  70  G  but 
less  than  100  G  of  Methamphetamine 
(actual),  or  at  least  70  G  but  less  than 
100  G  of 'Ice';". 

And  inserting  in  lieu  thereof: 

"At  least  700  G  but  less  than  1  KG  of 
PCP; 

At  least  700  G  but  loss  than  1  KG  of 
Methamphetamine;". 

Section  2D1. 1(c)(6)  is  amended  by 
deleting: 

"At  least  400  G  but  less  than  700  G 
of  PCP.  or  at  least  40  G  but  less  than  70 
G  of  PCP  (actual); 

At  least  400  G  but  less  \iian  700  G  of 
Methamphetamine.  or  at  least  40  G  but 
less  than  70  G  of  Methamphetamine 
(actual),  or  at  least  40  G  but  less  than  70 
G  of  "Ice;". 

And  inserting  in  lieu  thereof: 

"At  least  400  G  but  loss  than  700  G 
of  PCP: 

At  least  400  G  but  less  than  700  G  of 
Methamphetamine;". 

Section  2Dl. 1(c)(7)  is  amended  by 
deleting: 

"At  least  100  G  but  less  than  400  G 
of  PCP.  or  at  least  10  G  but  less  than  40 
G  of  PCP  (actual); 

At  least  100  G  but  less  than  400  G  of 
Methamphetamine.  or  at  least  10  G  but 
less  than  40  G  of  Methamphetamine 
(actual),  or  at  least  10  G  but  less  than  40 
G  of  Ice';", 


And  inserting  in  lieu  thereof: 

"At  least  100  G  but  less  than  400  G 
of  PCP; 

At  least  100  G  but  less  than  400  G  of 
Methamphetamine;". 

Section  2D1. 1(c)(8)  is  amended  by 
deleting: 

"At  least  80  G  but  less  than  100  G  of 
PCP.  or  at  least  8  G  but  less  than  10  G 
of  PCP  (actual): 

At  least  80  G  but  less  than  100  G  of 
Methamphetamine.  or  at  least  8  G  but 
less  than  10  G  of  Methamphetamine 
(actual),  or  at  least  8  G  but  less  than  10 
G  of 'Ice';". 

And  inserting  in  lieu  thereof: 

"At  least  80  G  but  less  than  100  G  of 
PCP; 

At  least  80  G  but  less  than  100  G  of 
Methamphetamine;". 

Section  2Dl. 1(c)(9)  is  amended  by 
deleting: 

"At  least  60  G  but  less  than  80  G  of 
PCP.  or  at  least  6  G  but  less  than  8  G 
of  PCP  (actual); 

At  least  60  G  but  less  than  80  G  of 
Methamphetamine.  or  at  least  6  G  but 
less  than  8  G  of  Methamphetamine 
(actual),  or  at  least  6  G  but  less  than  8 
G  of 'Ice';", 

And  inserting  in  lieu  thereof: 

"At  least  60  G  but  less  than  80  G  of 
PCP; 

At  least  60  G  but  less  than  80  G  of 
Methamphetamine;". 

Section  2Dl.l(c)(10)  is  amended  by 
deleting: 

"At  least  40  G  but  less  than  60  G  of 
PCP.  or  at  least  4  G  but  less  than  6  G 
of  PCP  (actual): 

At  least  40  G  but  less  than  60  G  of 
MethamphRtamine.  or  at  least  4  G  but 
less  than  6  G  of  Methamphetamine 
(actual),  or  at  least  4  C  but  less  than  6 
G  of  "Ice';". 

And  inserting  in  lieu  thereof: 

"At  loast  40  G  but  less  than  90  G  of 
PCF': 

.W  least  40  G  but  less  than  60  G  of 
Methamphetamine". 

Section  2Dl.l(c)(n)  is  amended  by 
deleting: 

"At  least  20  G  but  less  than  40  G  of 
PCP,  or  at  lodst  2  G  but  less  than  4  G 
of  PCP  (actual): 

At  least  20  G  but  less  than  40  G  of 
Methamphetamine.  or  at  least  2  G  but 
less  than  4  G  of  Methamphetamine 
(actual),  or  at  least  2  G  but  less  than  4 
G  of  Ice':", 

And  inserting  in  lieu  thereof: 

"At  least  20  G  but  less  than  40  G  of 
PCP: 

At  least  20  G  but  less  than  40  G  of 
Methamphetamine;". 

Section  2Dl.l(c)(12)  is  amended  by 
deleting: 

•'At  least  10  G  but  less  than  20  G  of 
PCP,  or  at  least  1  G  but  less  than  2  G 
of  PCP  (actual): 


At  least  10  G  but  less  than  20  G  of 
Methamphetamine,  or  at  least  1  G  but 
less  than  2  G  of  Methamphetamine 
(actual),  or  at  least  1  G  but  less  than  2 
G  of  Ice';", 

And  inserting  in  lieu  thereof: 

"At  least  10  G  but  less  than  20  G  of 
PCP: 

At  least  10  G  but  less  than  20  G  of 
Methamphetamine;". 

Section  2Dl.l(c)(13)  is  amended  by 
deleting: 

"At  least  5  G  but  less  than  10  G  of 
PCP.  or  at  least  500  MG  but  less  than  1 
G  of  PCP  (actual): 

At  least  5  G  but  less  than  10  G  of 
Methamphetamine.  or  at  least  500  MG 
but  less  than  1  G  of  Methamphetamine 
(actual),  or  at  least  500  MG  but  less  than 
1  G  of  Ice;  ". 

And  inserting  in  lieu  thereof: 

"At  least  5  G  out  less  than  10  G  of 
PCP.  or  at  least  500  MG  but  less  than  1 
G  of  PCP  (actual); 

At  least  5  G  but  less  than  10  G  of 
Methamphetamine,  or  at  least  500  MG 
but  less  than  1  G  of  Methamphetamine 
(actual),  or  at  least  500  MG  but  less  than 
1  G  of  Ice';". 

Section  2Dl.l(c)(14)  is  amended  by 
deleting: 

"Less  than  5  G  of  PCP,  or  less  than 
500  MG  of  PCP  (actual); 

Less  than  5  G  of  Methamphetamine, 
or  less  than  500  MG  of 
Methamphetamine  (actual),  or  lo.ss  than 
500  MG  of  Ice:". 

And  inserting  in  lieu  thereof: 

•Less  than  5  G  of  PCP; 

Less  than  5  G  of  Methamphetamine;" 

Section  2Dl.l(c)  is  amended  in  the 
notes  following  the  Drug  Quantity  table 
by  deleting  the  first,  second,  third,  and 
seventh  paragraphs;  and  by  inserting  the 
following  as  the  first  note: 

"[.\)  For  offenses  measured  by  the 
weight  of  the  controlled  substaiice 
(except  marihuana,  hashish,  and 
hashish  oil),  use  the  weight  of  the  actual 
controlled  substance  in  the  mixture  or 
substance  containing  the  controlled 
substance.  For  example,  in  the  case  of 
a  200  gram  mixture  containing  hf»roin  at 
20"'o  purity,  the  weight  of  the  hiiaal 
heroin  is  40  grams  (200  grams  of 
mixture  x  20"o  purity  =  40  grams  of 
heroin). 

For  the  purposes  of  this 
determination: 

( 1 )  If  the  cont.'olled  substance  is 
heroin,  cocaine,  "crack."  cocaine  base,  or 
methamphetamine.  and  the  transaction 
involved  a  mixture  or  substance 
weighing  one  kilogram  or  mon;.  there 
shall  be  a  rebuttable  presumption  that 
the  purity  is  75%  (i.e..  that  the  weight 
of  the  actual  controlled  substance  is 
75%  of  the  weight  of  the  mixture  or 
substance  containing  the  controlled 
substance); 
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(2)  In  any  other  case,  there  shall  be  a 


presumption  that  the  purity 


is  50%  (i.e.,  that  the  weight  of  the  actual 
controlled  substance  is  50%  of  the 
weight  of  Bie  mixture  or  substance 
containing  the  controlied  substance). 

The  app  icable  rebuttable 
presumpti  )n  set  forth  above  is  to  be 
used  unle;  s  sufficient  case-specific 
informatic  i  is  available  to  warrant  a 
more  spec  fie  determination  as  to  the 
amount  of  the  actual  controlled 
substance.  '. 

The  Cor  imentary  to  §  2D1.1  captioned 
"Applicat  on  Notes"  is  amended  by 
deleting  N  Jte  1  and  inserting  in  lieu 
thereof: 

"1.  The  ebuttable  presumptions  set 
forth  in  N(  te  (A)  will  apply  unless 
sufficient  >  ase-specific  information  is 
available  t )  make  a  more  specific 
dctermina  ion  as  to  the  weight  of  the 
actual  con  rolled  substance. 

"Genera  ly,  more  specific  weight/ 
purity  infc  rmation  will  be  obtained 
from  DEA  •^orm  7.  In  this  form,  "total  net 
weight'  {\<  'm  32)  refers  to  the  amount  of 
the  actual  :ontrolled  substance.  This  is 
the  weighl  to  be  used  in  calculation  of 
the  base  o  fense  level  from  the  Dnig 
Quantity  1  able.". 

The  Cor  imentar\-  to  §  2D1.1  captioned 
"Applicat  on  Notes"  is  amended  by 
deleting  N  Dtes  9  and  18;  and  by 
renumber;  r»g  the  remaining  notes 
according  y. 

The  Cor  imentary  to  §  2D1.1  captioned 
"Applicat  on  Notes"  is  amended'in 
Note  9  (foi  merly  Note  10)  by  deleting 
"sentence!  i  provided  in,  eind 
equivalen(  ;es  derived  from,  the  statute 
(21  U.S.C.  §  841(b)(1)),"  and  inserting  in 
lieu  therec  f  "equivalences  derived  from 
the  statute  (21  U.S.C.  §841  (b)(1))":  and 
by  deletin  ;  "of  a  substance  containing". 

The  Cor  imentary  to  §  2D1.1  captioned 
"Applicat  on  Notes"  is  amended  in 
Note  10  (f(  irmerly  Note  11)  by  deleting 
"total"  vvl  erever  it  appears. 

The  Cor  imentary  to  §  2D1.1  captioned 
"Backgrot  nd"  is  amended  by  deleting 
the  first,  SI  scond,  third,  seventh,  and 
eighth  p;ir  igraphs. 

Addiiioi  )al  Issue  for  Comment:  The 
Commissi!  ;n  invites  comment,  at  the 
request  of  Families  Against  Mandatory 
Minimum  ;,  as  to  whether  the  ratio  for 
methampl  etamine  relative  to  other 
controlled  substances  should  be 
changed  a  id,  if  so  by  how  much. 

41.  Synt  psis  of  Proposed 
Amendme  nt:  This  proposed  amendment 
simplifies  the  operation  of  §  2D  1.1  with 
respect  to  Schedule  I  and  II  Depressants 
and  Schec  ule  II,  IV,  and  V  controlled 
substance   by  applying  the  Drug 
Quantity  '  able  according  to  the  number 
of  pills,  ca  psules,  or  tablets  rather  than 
by  the  groi  s  weight  of  the  pills. 
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capsules,  or  tablets.  Schedule  I  and  II 
Depressants  and  Schedule  III,  FV,  and  V 
substances  are  almost  always  in  pill, 
capsule,  or  tablet  form.  The  current 
guidelines  use  the  total  weight  of  the 
pill,  tablet,  or  capsule  containing  the 
controlled  substance  although  there  is 
no  statutory  requirement  to  do  so.  This 
method  leads  to  anomalies  because  the 
weight  of  most  pills  is  determined 
primarily  by  the  filler  rather  than  the 
controlled  substance.  Thus,  heavy  pills 
result  in  higher  offense  levels  even 
though  there  is  little  or  no  connection 
between  gross  weight  and  the  strength 
of  the  pill.  Moreover,  even  the  weight  of 
the  controlled  substance  in  the  pill  itself 
has  iittle  connection  with  the  strength  of 
the  pill  for  these  offenses.  Finally, 
because  these  categories  contain  a  wide 
variety  of  controlled  substances,  there  is 
little  basis  on  which  to  compare  the 
strength  of  different  types  of  pills 
(unlike,  for  example,  heroin  and 
morphine  that  can  be  compared 
directly). 

Because  the  offense  levels  for  these 
offenses  are  generally  lower  than  for 
other  controlled  substances,  adoption  of 
a  more  summary  measure  that 
references  the  number  of  pills,  capsules, 
or  tablets,  rather  than  either  their  gross 
or  net  weight  or  purity,  seems  the  most 
appropriate  solution.  Use  of  this  method 
will  simplify  guideline  application  and 
more  clearly  show  that  the  purpose  of 
the  Drug  Quantity  Table  is  as  a  proxy  for 
the  scale  of  the  offense.  Historically,  this 
method  (counting  pills,  tablets, 
capsules)  has  been  used  for  such 
substances  in  the  parole  guidelines  for 
many  years.  It  is  also  noted  that  the 
sentencing  guidelines  currently  use  this 
method  for  anabolic  steroids. 

Proposed  Amendment:  Section 
2Dl.l(c)(10)  is  amended  by  deleting: 

"20  KG  or  more  of  Secobarbital  (or  the 
equivalent  amount  of  other  Schedule  I 
or  II  Depressants)  or  Schedule  Hi 
substances  (except  Anabolic  Steroids); 
40,000  or  more  units  of  Anabolic 
Steroids.", 

And  by  inserting  in  lieu  thereof: 

"40,000  or  more  units  of  Schedule  I 
or  II  Depressants; 

40,000  or  more  units  of  Schedule  III 
substances.". 

Section  2Dl.l(c)(ll)  is  amended  by 
deleting: 

"At  least  10  KG  but  less  than  20  KG 
of  Secobarbital  (or  the  equivalent 
amount  of  other  Schedule  I  or  II 
Depressants)  or  Schedule  III  substances 
(except  Anabolic  Steroids); 

At  least  20,000  but  less  than  40,000 
'units  of  Anabolic  Steroids.", 

And  by  inserting  in  lieu  thereof: 

"At  least  20,000  but  less  than  40,000 
units  of  Schedule  I  or  II  Depressants; 


At  least  20,000  but  less  than  40,000 
units  of  Schedule  III  substances.". 

Section  2Dl.l{c)(12)  is  amended  by 
deleting: 

"At  least  5  KG  but  less  than  10  KG  of 
Secobarbital  (»r  the  equivalent  amount 
of  other  Schedule  I  or  II  Depressants)  or 
Schedule  III  substances  (except 
Anabolic  Steroids); 

At  least  10.000  but  less  than  20,000 
units  of  Anabolic  Steroids.", 

And  by  inserting  in  lieu  thereof: 

"At  least  10,000  but  less  than  20,000 
units  of  Schedule  I  or  II  Depressants; 

At  least  10,000  but  less  than  20,000 
units  of  Schedule  III  substances.". 

Section  2Dl.l(c)(13)  is  amended  by 
deleting: 

"At  least  2.5  KG  but  less  than  5  KG 
of  Secobarbital  (or  the  equivalent 
amount  of  other  Schedule  I  or  II 
Depressants)  or  Schedule  III  substances 
(except  Anabolic  Steroids); 

At  least  5,000  but  less  than  10,000 
units  of  Anabolic  Steroids.", 

And  by  inserting  in  lieu  thereof: 

"At  least  5,000  but  less  than  10,000 
units  of  Schedule  I  or  II  Depressants: 

At  least  5,000  but  less  than  10,000 
units  of  Schedule  III  substances.". 

Section  2Dl.l(c)(14)  is  amended  by 
deleting: 

"At  least  1.25  KG  but  less  than  2.5  KG 
of  Secobarbital  (or  the  equivalent 
amount  of  other  Schedule  I  or  II 
Depressants)  or  Schedule  III  substances 
(except  Anabolic  Steroids); 

At  least  2,500  but  less  than  5,000 
units  of  Anabolic  Steroids; 

20  KG  or  more  of  Schedule  IV 
substances.". 

And  inserting  in  lieu  thereof: 

"At  least  2,500  but  less  than  5,000 
units  of  Schedule  I  or  II  Depressants; 

At  least  2,500  but  less  than  5,000 
units  of  Schedule  III  substances. 

40,000  or  more  units  of  Schedule  IV 
substances.". 

Section  2Dl.l(c)(15)  is  amended  by 
deleting: 

"At  least  500  G  but  less  than  1.25  KG 
of  Secobarbital  (or  the  equivalent 
amount  of  other  Schedule  I  or  II 
Depressants)  or  Schedule  III  substances 
(except  Anabolic  Steroids); 

At  least  1.000  but  less  than  2.500 
units  of  Anabolic  Steroids; 

At  least  8  KG  but  less  than  20  KG  of 
Schedule  IV  substances.", 

And  inserting  in  lieu  thereof: 

"At  least  1,000  but  less  than  2,500 
units  of  Schedule  I  or  II  Depressants, 

At  least  1,000  but  less  than  2,500 
units  of  Schedule  III  substances; 

At  least  16,000  but  less  than  40,000  or 
more  units  of  Schedule  IV  substances." 

Section  2Dl.l(c)(16)  is  amended  by 
deleting: 

"At  least  125  G  but  less  than  500  G 
of  Secobarbital  (or  the  equivalent 


amount  of  other  Schedule  I  or  II 
Depressants)  or  Schedule  III  substances 
(except  Anabolic  Steroids); 

At  least  250  but  less  than  1.000  units 
of  Anabolic  Steroids; 

At  least  2  KG  but  less  than  8  KG  of 
Schedule  IV  substances; 

20  KG  or  more  of  Schedule  V 
substances.", 

And  inserting  in  lieu  thereof: 

"At  least  250  but  less  than  1.000  units 
of  Schedule  I  or  II  Depressants; 

At  least  250  but  less  than  1.000  units 
of  Schedule  III  substances; 

At  least  4,000  but  less  than  16,000 
units  of  Schedule  IV  substances; 

At  least  40,000  or  more  units  of 
Schedule  V  substances.". 

Section  2Dl.l(c)(17)  is  amended  by 
deleting: 

"Less  than  125  G  of  Secobarbital  (or 
the  equivalent  amount  of  other 
Schedule  I  or  II  Depressants)  or 
Schedule  III  substances  (except 
Anabolic  Steroids); 

Less  than  250  units  of  Anabolic 
Steroids; 

Less  than  2  KG  of  Schedule  IV 
substances; 

Less  than  20  KG  of  Schedule  V 
substances.", 

And  inserting  in  lieu  thereof: 

"Less  than  250  units  of  Schedule  I  or 
n  Depressants; 

Less  than  250  units  of  Schedjile  III 
substances; 

Less  than  4,000  units  of  Schedule  IV 
substances; 

Less  than  40,000  units  of  Schedule  V 
substances.". 

Section  2Dl.l(c)  is  amended  in  the 
notes  following  the  Drug  Quantity  Table 
by  inserting  the  following  additional 
note  as  the  fifth  note: 

"In  the  case  of  Schedule  I  or  11 
Depressants,  Schedule  III  substances 
(except  anabolic  steroids).  Schedule  IV 
substances,  and  Schedule  V  substances, 
one  'unit'  means  one  pill,  capsule,  or 
tablet.  If  the  substance  is  in  liquid  form, 
one  'unit'  means  0.5  gms.". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  lOd  by  deleting  "28  kilograms" 
and  inserting  in  lieu  thereof  "56,000 
units";  by  deleting  "50  kilograms"  and 
inserting  in  lieu  thereof  "100,000 
units";  and  by  deleting  "100  kilograms" 
and  inserting  in  lieu  thereof  "200,000 
units". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  10  in  the  Drug  Equivalency  Tables 
in  the  subsection  captioned 
"Secobarbital  and  Other  Schedule  I  or  II 
Depressants"  by  deleting: 

"1  gm  of  Amobarbital  =  2  gm  of 
marihuana 

1  gm  of  Glutethimide  =  0.4  gm  of 
marihuana 


1  gm  of  Methaqualone  =  0.7  gm  of 
marihuana 

1  gm  of  Pentobarbital  =  2  gm  of 
marihuana 

1  gm  of  Secobarbital  =  2  gm  of 
marihuana". 

And  inserting  in  lieu  thereof: 

"1  unit  =  1  gm  of  marihuana". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  10  in  the  Drug  Equivalency  Tables 
in  the  subsection  captioned  "Schedule 
III  Substances"  by  deleting: 

"1  gm  of  a  Schedule  III  Substance 

(except  anabolic  steroids)  =  2  gm  of 
marihuana 

1  unit  of  anabolic  steroids  =  1  gm  of 
marihuana 

1  unit  =  1  gm  of  marihuana". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  10  in  the  Drug  Equivalency  Tables 
in  the  subsection  captioned  "Schedule 
rv  Substances"  by  deleting: 

"1  gm  of  a  Schedule  IV  Substance  = 
0.125  gm  of  marihuana". 

And  inserting  in  lieu  thereof: 

"1  unit  =  0.0625  gm  of  marihuana" 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  10  in  the  Drug  Equivalency  Tables 
in  the  subsection  captioned  "Schedule 
V  Substances"  by  deleting: 

"1  gm  of  a  Schedule  V  Substance  = 
0.0125  gm  of  marihuana", 

And  inserting  in  lieu  thereof: 

"1  unit  =  0.00625  gm  of  marihuana" 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  11  in  the  in  the  "Typical  Weight 
Per  Unit"  by  deleting: 

"  Depressants 

Methaqualone  300  mg". 

42.  Synopsis  of  Proposed 
Amendment:  This  is  a  twelve-part 
amendment  that  addresses  a  number  of 
miscellaneous  issues  in  Chapter  Two. 
Part  D  (Offenses  Involving  Drugs). 

First,  this  amendment  adds 
definitions  of  hashish  and  hashish  oil  to 
^2Dl.l  (Unlawful  Manufacturing, 
Importing,  Exporting,  or  Trafficking; 
Attempt  or  Conspiracy)  in  the  notes 
following  the  Drug  Quantity  Table. 
Currently,  these  terms  are  not  defined 
by  statute  or  in  the  guidelines,  leading 
to  litigation  as  to  which  substances  are 
to  be  classified  as  hashish  or  hashish  oil 
(as  opposed  to  marihuana).  This  issue 
has  arisen  in  sentencing  hearings,  see 
United  States  v.  Schultz.  810  F.  Supp. 
230  (S.D.  Ohio  1992)  and  United  States 
v.  Gravelle.  819  F.  Supp.  1076  (S.D.  Fla. 
1993),  training  presentations,  and 
hotline  questions.  This  amendment 
adds  a  note  following  §  2Dl.l(c)  to 
address  this  issue. 

Second,  this  amendment  clarifies  the 
treatment  of  marihuana  that  has  a 


moisture  content  sufficient  to  render  it 
unusable  without  drying  (e.g.,  a  bale  of 
marihuana  left  in  the  rain  or  recently 
harvested  marihuana  that  had  not  had 
time  to  dry).  In  such  cases,  including 
the  moisture  in  the  weight  of  the 
marihuana  can  increase  the  offense  level 
for  a  factor  that  bears  no  relationship  to 
the  scale  of  the  offense  or  the 
marketable  form  of  the  marihuana.  Prior 
to  the  effective  date  of  the  1993 
amendments,  two  circuits  had  approved 
weighing  wet  marihuana  despite  the  fact 
that  the  marihuana  was  not  in  a  usable 
form.  United  States  v.  Garcia,  925  F.2d 
170  (7th  Cir.  1991);  United  States  v. 
Pinedo-Montoya,  966  F.2d  591  (10th  Cir. 
1992).  Although  Application  Note  1  in 
the  Commentary  to  §  2D1.1,  effective 
November  1,  1993  (pertaining  to 
unusable  parts  of  a  mixture  or 
substance)  should  produce  the 
appropriate  result  because  marihuana 
must  be  dried  before  being  used,  this 
tyi>e  of  case  is  sufficiently  distinct  to 
warrant  a  specific  reference  in 
Application  Note  1  to  ensure  correct 
application  of  the  guideline. 

Third,  a  frequently  recurring  issue  is 
that  of  what  constitutes  a  marihuana 
plant.  Several  circuits  have  confronted 
the  issue  of  when  a  cutting  from  a 
marihuana  plant  becomes  a  "plant." 
The  appellate  courts  generally  have  held 
that  the  term  "plant"  should  be  defined 
by  "its  plain  and  ordinary  dictionary 
meaning  •   •   *  [A]  marihuana  'plant" 
includes  those  cuttings  accompanied  by 
root  balls."  United  States  v.  Edge.  989 
F.2d  871.  878  (6th  Cir.  1993)  (quoting 
United  States  v.  Eves.  932  F.2d  856.  860 
(10th  Cir.  1991)).  See  also  United  States 
v.  Malbrough.  922  F.2d  458.  465  (8th 
Cir.  1990)  (acquiescing  in  the  district 
court  s  apparent  determination  that 
certain  marihuana  cuttings  that  did  not 
have  their  own  "root  system  "  should 
not  be  counted  as  plants),  cert,  denied. 
Ill  S.  Ct.  2907;  United  States  v.  Angell. 
794  F.  Supp.  874.  87^  (D.  Minn.  1990) 
(refusing  to  count  as  plants  marihuana 
cuttings  that  have  no  visible  n>ot 
structure);  United  States  v.  Fitol.  733  F 
Supp. 1312 (D.  Minn.  1990) 
("individual  cuttings,  planted  with  the 
intent  of  growing  full  size  plants,  and 
which  had  grown  roots,  are  "plants"  lM)th 
within  common  parlance  and  within 
Section  841(b)  "):  United  States  v. 
Speltz.  733  F.  Supp.  1311.  1312  (D. 
Minn.  1990)  (small  marijuana  plants, 
e.g..  cuttings  with  roots,  are  nonetheless 
still  marijuana  plants),  affd.  938  F.2d 
188  (8th  Cir.  1991);  United  States  v. 
Cariisle,  907  F.2d  94,  96  (9th  Cir.  1990) 
(finding  that  cuttings  were  plants  where 
each  cutting  had  various  degrees  of  root 
formation  not  cloarly  erroneous). 
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Sixth,  this  amendment  clarifies 
Application  Note  3  in  the  Commentary 
of  §  2D1.1  with  respect  to  the  weapon 
possession  enhancement  in 
§  2D1. 1(b)(1).  Currently,  this 
commentary  provides  "The  adjustment 
should  be  applied  if  the  weapon  was 
present,  unless  it  is  clearly  improbable 
that  the  weapon  was  connected  with  the 
offense."  There  is  a  circuit  conflict  with 
respect  to  the  burden  of  persuasion  for 
apphcation  of  this  enhancement.  The 
First.  Sixth,  Seventh,  Ninth,  and  Tenth 
circuits  require  the  government  to  show 
possession  during  the  commission  of 
the  offense;  the  defense  then  bears  the 
burden  of  showing  that  the  weapon  was 
not  connected  with  the  offense.  United 
States  v.  Corcimigha,  967  F.2d  724  (1st 
Cir.  1992);  United  States^.  McGhee,  882 
F.2d  1095  (6th  Cir.  1989);  United  States 
V.  Durrive,  902  F.2d  1221  (7th  Cir. 
1990);  United  States  v.  Restrepo.  884 
F.2d  1294  (9th  Cir.  1989);  United  States 
V.  Roberts,  980  F.2d  645  (10th  Cir. 
1992).  In  contrast,  the  Eighth  Circuit  has 
placed  the  burden  of  both  presence  and 
relationship  to  the  offense  on  the 
government.  United  States  v.  Turpin, 
920  F.2d  1377  (8th  Cir.  1990),  citing 
United  States  v.  Khang,  904  F.2d  1219 
(8th  Cir.  1990).  In  addition,  the  phrase 
"unless  it  is  clearly  improbable"  seems 
inconsistent  with  the  preponderance  of 
evidence  standard  that  applies  to  other 
adjustments;  i.e.,  can  one  find 
something  to  be  clearly  improbable  by  a 
preponderance  of  the  evidence?  This 
amendment  resolves  both  issues  by 
revising  the  Commentary  to  §§  2D1.1 
and  2Dl.ll  to  state  expressly  that  if  a 
weapon  is  present,  there  shall  be  a 
rebuttable  presumption  that  it  is 
connected  with  the  offense.  Rebuttable 
presumptions  currently  are  used  in 
§§2Bl.l  (Application  Note  13)  and 
2T1.1  (Application  Note  1). 

Seventh,  this  amendment  revises 
Application  Note  12  in  the  Commentary 
to  §  2D1.1  to  provide  that  in  a  case 
involving  negotiation  for  a  quantity  of  a 
controlled  substance,  the  negotiated 
quantity  is  used  to  determine  the 
offense  level  unless  the  completed 
transaction  establishes  a  larger  quantity, 
or  the  defendant  establishes  that  he  or 
she  was  not  reasonably  capable  of 
producing  the  negotiated  amount  or 
otherwise  did  not  intend  to  produce  that 
amount.  Disputes  about  the 
interpretation  about  this  application 
note  have  produced  much  litigation  in 
the  courts.  See.  eg..  United  States  v. 
Bradley.  917  F.2d  601  (1st  Cir.  1990); 
United  States  v.  Rodriguez,  975  F.2d 
999  (3d  Cir.  1992);  United  States  v. 
Richardson,  939  F.2d  135  (4th  Cir. 
1991):  United  States  v.  Christian,  942 


F.2d  363  (6th  Cir.  1991);  United  States 
v.  Ruiz,  932  F.2d  1174  (7th  Cir.  1991); 
United  States  v.  Smiley.  997  F.2d  475 
(8th  Cir.  1993);  United  States  v.  Barnes. 
993  F.2d  680  (9th  Cir.  1993);  United 
States  v.  Tillman,  Nos.  92-9198,  etc. 
(llthCir.  Nov.  29,  1993). 

Eighth,  §  1B1.3  (Relevant  Conduct) 
provides  that  a  defendant  is  liable  (1)  for 
his  ot  her  own  actions;  and  (2)  for  the 
actions  of  other  participants  that  are 
both  in  furtherance  of  a  conspiracy  and 
reasonably  forseeable.  In  an  unusual 
case,  the  type  or  quantity  of  a  controlled 
substance  that  the  defendant  personally 
transported  or  stored  may  not  have  been 
known  or  reasonably  forseeable  to  the 
defendant.  Assume,  for  example,  that 
the  defendant  convinces  the  court  (1) 
that  he  or  she  believed  that  he  or  she 
was  transporting  a  small  quantity  of 
marijuana  when,  in  fact,  the  substance 
was  a  large  quantity  of  heroin  and  (2) 
that,  in  the  circumstances,  the  fact  that 
the  substance  was  a  large  quantity  of 
heroin  was  not  reasonably  forseeable.  In 
United  States  v.  Develasquez,  28  F.3d  2 
(2d  Cir.  1994),  cert,  denied,  (U.S.  Dec. 
12, 1994)  (No.  94-6793),  the  Second 
Circuit  held  that  in  determining  the 
offense  level  under  §  IBI. 3(a)(1)  the 
defendant  is  accountable  for  the 
controlled  substance  he  or  she  actually 
transposed  even  if  the  type  or  quantity 
was  not  reasonably  forseeable.  Whether 
or  not  a  downward  departure  under  the 
above  noted  circumstances  may  be 
warranted  was  not  discussed.  In  United 
States  V.  Ivonye,  No.  93-1720  (2d  Cir. 
July  8, 1994),  a  similar  case,  the  Second 
Circuit  noted  "It  is  certainly  possible,  of 
course,  to  imagine  a  situation  where  the 
gap  between  belief  and  actuality  was  so 
great  as  to  make  the  guideline  grossly 
unfair  in  application.  In  such  cases, 
downward  departure  may  be 
warranted."  This  amendment  adds  an 
apphcation  note  (Note  21)  to  provide 
guidance  with  respect  to  this  issue. 

Ninth,  this  amendment  addresses 
cases  involving  a  clandestine  laboratory 
in  which  the  manufacture  of  a 
controlled  substance  has  not  been 
completed.  In  such  cases,  the  court  must 
estimate  the  amount  of  controlled 
substance  that  would  have  been 
manufactured  in  order  to  calculate  the 
offense  level  under  §2Dl.l  (Unlawful 
Manufacturing,  Importing,  Exporting,  or 
Trafficking;  Attempt  or  Conspiracy). 
The  Drug  Enforcement  Administration 
provides  an  estimate  of  theoretical  yield 
based  on  precursor  chemicals  on  hand 
(Clandestine  Laboratory  Report — DE.\ 
500).  Theoretical  yield  assumes  a 
complete  chemical  reaction;  i.e..  that  all 
molecules  that  could  combine  with  all 
other  molecules  do  so.  In  actuality,  the 
amount  that  a  laboratory  can  produce  . 


(actual  yield)  can  vary  from  0  percent  to 
close  to  100  percent  of  theoretical  yield 
based  on  many  factors,  including  the 
type  of  controlled  substance  being 
manufactured,  the  process  used  to 
manufacture  the  controlled  substance, 
and  the  skill  of  the  chemist. 

The  use  of  theoretical  yield  frequently 
will  result  in  a  higher  offense  level  for 
someone  who  sets  up  a  laborator}'  and 
does  not  produce  any  controlled 
substance  than  for  someone  who 
actually  produces  the  controlled 
.sabstance.  This  is  because  the 
theoretical  yield  frequently  will 
substantially  overestimate  the  actual 
(expected)  yield.  In  order  to  minimize 
unwarranted  disparity  ajid.  at  the  same 
time,  prevent  the  need  for  inordinately 
complex  factfinding,  this  amendment 
adds  an  application  note  (Note  22)  to 
the  Commentary  to  §  2D1.1  providing 
that  50  percent  of  the  theoretical  yield 
is  to  be  used  as  a  proxy  for  expected 
yield  unless  the  government  or 
defendant  provides  sufficient 
information  to  enable  a  more  accurate 
estimate  of  the  expected  j-ield.  In 
concept,  this  is  similar  to  the  proxy  for 
tax  loss  used  in  §  2T1.1  (Tax  Evasion). 
The  Commission  specifically  invites 
comment  on  whether  the  percentage  of 
theoretical  yield  used  for  such  estimate 
should  be  a  percentage  higher  or  lower 
than  50  percent,  whether  different 
percentages  should  be  developed  for 
different  controlled  substances  or 
manufacturing  processes,  and  whether 
the  estimate  should  be  based  on  the 
most  abundant  precursor  on  hand,  the 
least  abundant  precursor  on  hand,  or 
some  other  method. 

Tenth,  the  question  has  arisen  as  to 
how  drug  quantity  is  to  be  calculated 
under  §  2D1.1  when  part  of  the  amount 
of  the  controlled  substance  possessed  by 
the  defendant  is  for  sale  and  part  is  for 
the  defendant's  own  use.  In  United 
States  V.  Kipp  (9th  Cir.  No.  92-30302. 
March  4.  1993),  the  Ninth  Circuit 
decided  "drugs  possessed  for  mere 
personal  use  are  not  relevant  to  the 
crime  of  possession  with  intent  to 
distribute  because  they  are  not  'part  of 
the  same  course  of  conduct"  or  'common 
scheme'  as  drugs  intended  for 
distribution."  This  issue  seems  likely  to 
reoccur.  Four  options  to  address  this 
issue  seem  possible:  (1)  adoption  of  the 
approach  of  the  Ninth  Circuit  without 
stating  a  presumption;  (2)  adoption  of 
the  approach  of  the  Ninth  Circuit  with 
a  rebuttable  presumption  stating  "when 
controlled  substance  is  possessed  with 
intent  to  distribute,  there  is  a  rebuttable 
presumption  that  all  amounts  possessed 
by  the  defendant  are  intended  for 
distribution";  (3)  requiring  the  inclusion 
of  all  amounts  in  the  guideline 


calculation,  but  authorizing  a 
downward  departure  if  the  offense  level 
determined  overrepresents  the 
seriousness  of  the  offense  because  part 
of  the  amount  possessed  was  intended 
for  personal  consumption;  or  (4) 
counting  all  the  controlled  substance 
and  not  authorize  a  downward 
departure.  This  amendment  adds  an 
application  note  (Note  23)  that  reflects 
the  third  option.  Given  that  information 
pertaining  to  the  intended  use  of  the 
controlled  substance  is  in  the 
possession  of  the  defendant,  placing  the 
burden  on  the  defendant  to  demonstrate 
the  amount  not  intended  for  distribution 
seems  reasonable.  It  is  noted,  however, 
that  even  when  it  can  be  established  the 
defendant  possessed  some  portion  fur 
the  defendant's  own  use.  the  actual 
amount  likely  will  be  somewhat 
uncertain.  Even  the  defendant,  at  the 
time  the  defendant  was  arrested,  may 
not  have  known  how  much  of  tlip 
controlled  substance  the  defendant 
would  have  sold  or  used  personally. 
Thus,  making  this  factor  a  departure 
consideration,  the  third  option,  seems 
the  preferable  approach. 

Eleventh,  this  amendment  adds  a 
departure  instruction  to  the 
Conmientan*'  to  §  2D1.2  (Drug  Offenses 
Occurring  Near  Protected  Locations  or 
Involving  Underage  or  Pregnant 
Individuals;  Attempt  or  Conspiracy). 
The  issue  addressed  in  this  amendment 
involves  the  situation  in  which 
controlled  substances  were  sold  at  a 
■protected  location,"  but  the  location  of 
the  drug  transaction  was  determined  by 
law  enforcement  authorities,  rather  than 
by  the  defendant,  or  otherwise  does  not 
Ci-eate  the  enhanced  risk  of  harm  for 
those  the  guideline  is  designed  to 
protect.  The  purpose  of  the  amendment 
is  to  provide  that,  in  such  cases,  the 
defendant  is  not  penalized  for  the 
location  of  the  sale.  This  issue  has  been 
noted  by  the  Third  Circuit  in  United 
States  V.  Rodriguez,  961  F.2d  1089  (3(1 
Cir.  1992)  (suggesting  downward 
departure  where  the  defendant 
technically  qualifies  for  application  of 
this  section,  but  it  is  clear  that  the 
defendant's  conduct  did  not  create  any 
increased  risk  for  those  whom  the 
statute  was  intended  to  protect). 

Twelfth,  this  amendment  revises 
Application  Note  1  of  the  Commentary 
to  §  2D1.8  (Renting  or  Managing  a  Drug 
Establishment;  Attempt  or  Conspiracy). 
The  word  "trafficking"  is  added  in  the 
first  sentence  to  prevent  this  restriction 
from  applying  solely  because  the 
defendant  was  a  consumer  of  the  , 

controlled  substance.  The  deletion  of 
the  portion  of  the  second  sentence 
pertaining  to  'arranging  for  the  u.se  of 
the  premises  for  the  purpose  of 


facilitating  a  drug  transaction"  is 
because  this  phrase  is  unclear  and.  in 
any  event,  unnecessary  given  the  next 
sentence.  The  addition  of  "at  the  s.nme 
time"  prevents  this  restriction  from 
applying  to  a  defendant  who.  for 
example,  let  her  boyfriend  use  her 
apartment  to  make  drug  transactions 
during  a  six  month  period  but  changed 
apartments  during  that  time.  The  word 
"significantly"  is  added  to  modify 
"assisted"  to  prevent  a  defendant  from 
being  excluded  from  the  application  of 
subsection  (a)(2)  because  the  defendant 
took  an  occasional  telephone  m^^ssagiv 
The  last  sentence  is  deleted  as 
inconsistent  with  the  guideline  itself  as 
well  as  inconsistent  with  the  general 
framework  of  the  Guidelines  (prior 
criminal  conduct  is  addrcssp<l  in 
Chapter  Four). 

Proposed  Amendment:  Section 
2Dl.l(c)  is  amended  in  the  Notes 
following  the  Drug  Quantity  Table  by 
adding  the  following  additional  notes  dl 
the  end: 

"Hashish,  fur  the  purposes  of  this 
guideline,  means  a  resinous  substance 
of  cannabis  that  includes  (i)  one  or  mon* 
of  the  tetrahvdrocannabinols  (as  listed 
in  21  C.F.R.  §  1308.1  l(d)(25)).(ii)  at 
lea.st  two  of  the  following:  cannabinol. 
cannabidiol.  or  cannabichromene.  and 
(iii)  fragments  of  plant  material  (such  as 
cystolith  fibers). 

Hashish  oil.  for  the  purposes  of  this 
guideline,  means  a  preparation  of  the 
soluble  cannabinoids  derived  from 
cannabis  that  includes  (i)  one  or  more 
of  the  tetrahvdrocannabinols  (as  listed 
in  21  C.F.R.'§  1308.11(d)(25))  and  (ii)  at 
least  two  of  the  following:  cannabinol. 
cannabidiol.  or  cannabichromene.  and 
(iii)  is  essentially  free  of  plant  material 
(e.g.,  plant  fragments).  Typically, 
hashish  oil  is  a  viscous,  dark  colored 
oil.  but  it  can  van,'  from  a  dry  resin  to 
a  colorless  liquid.". 

The  Commentary'  to  §2Dl  1  captioned 
".Application  Notes"  is  amended  in 
Note  1  by  inserting  the  following 
additional  paragraph  at  the  end: 

"Similarly,  in  the  case  of  marijuana 
having  a  moisture  content  that  renders 
the  marijuana  unsuitable  for 
consumption  without  drying  (this  might 
occur,  for  example  with  a  bale  of  rain- 
soaked  marijuana  or  freshly  harvested 
marijuana  that  had  not  been  dried),  an 
approximation  of  the  weight  of  the 
marijuana  without  such  excess  moisture 
content  is  to  be  used." 

The  Commentary-  to  5  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  3  by  deleting: 

"The  adjustment  should  be  applied  if 
the  weapon  was  present,  unless  it  is 
clearly  improbable  that  die  weapon  was 
connected  with  the  offeusc.  For 
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the  amount  delivered  more  accurately 
reflects  the  scale  of  the  offense.  In 
contrast,  in  a  reverse  sting,  the  agreed- 
upon  quantity  of  the  controlled 
substance  would  more  accurately  reflect 
the  scale  of  the  offense  because  the 
amount  actually  delivered  is  controlled 
by  the  government,  not  by  the 
defendant.  If,  however,  the  court  finds 
that  the  defendant  did  not  intend  to 
produce,  or  was  not  reasonably  capable 
of  producing,  the  agreed-upon  quantity 
of  the  controlled  substance,  the  court 
shall  exclude  from  the  offense  level 
determination  the  amount  of  controlled 
substance  that  it  finds  the  defendant  did 
not  intend  to  produce  or  was  not 
reasonably  capable  of  producing.". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  by 
inserting  the  following  additional  notes: 

"20.  For  purposes  of  the  guideUnes,  a 
■plant'  is  an  organism  having  leaves  and 
a  readily  observable  root  formation  [e.g., 
a  marijuana  cutting  having  roots,  a 
rootball,  or  root  hairs  is  a  marijuana 
plant). 

21.  In  an  unusual  case,  the  actual 
quantity  or  type  of  a  controlled 
substance  that  the  defendant  possessed 
(and  thus  for  which  the  defendant  is 
accountable  under  subsection 

§  IBI. 3(a)(1))  may  have  neither  been 
known  nor  reasonably  foreseeable  to  the 
defendant  (e.g.,  the  defendant  agreed  to 
store  a  parcel  believing  it  contained  a 
small  quantity  of  marijuana  and,  under 
the  circumstances  of  the  particular  case, 
it  was  not  reasonably  foreseeable  that 
the  parcel,  in  fact,  contained  a  large 
quantity  of  heroin).  In  such  a  case,  if  the 
gap  between  the  actual  amount  of  the 
controlled  substance  and  what  the 
defendant  could  reasonably  have 
foreseen  is  substantial,  a  downward 
departure  may  be  warranted. 

22.  In  a  case  involving  a  clandestine 
laboratory  in  which  the  manufacture  of 
a  controlled  substance  has  not  been 
completed  it  is  necessary  to  determine 
the  laboratory's  expected  yield  irt  order 
to  determine  the  appropriate  offense 
level.  The  Drug  Enforcement  Agency 
usually  provides  an  estimate  of  the 
amount  of  controlled  substance  capable 
of  being  produced  (Clandestine 
Laboratory  Report — DEA  500),  based  on 
the  precursor  chemicals  on  hand,  in 
terms  of  theoretical  yield.  (Theoretical 
yield  is  based  on  the  assumption  that  all 
of  the  precursors  interact  perfectly  with 
each  other,  a  situation  that  occurs  only 
in  theory.)  Use  [50%]  of  the  theoretical 
yield  for  the  (most)  [least]  precursor 
chemical  on  hand  to  determine  the 
expected  yield  (the  amount  of  the 
controlled  substance  actually  expected 
from  the  precursors  chemicals  on  hand), 
unless  the  government  or  defense 


provide  sufficient  information  for  a 
more  accurate  assessment  of  the 
expected  yield. 

23.  For  the  purposes  of  this  guideline, 
all  controlled  substances  possessed  in 
connection  with  the  offense  are  to  be 
included.  If  the  defendant  establishes 
that  a  portion  of  the  amount  possessed 
was  intended  for  personal  consumption, 
rather  than  distribution,  a  downward 
departure  may  be  warranted  to  the 
guideline  range  that  would  have  been 
applicable  had  that  portion  of  the 
controlled  substance  not  been 
included.". 

The  Commentary  to  §  2D1.2  captioned 
"Application  Note"  is  amended  by 
deleting  "Note"  and  inserting  in  lieu 
thereof  "Notes";  and  by  inserting  the 
following  additional  note: 

"2.  If  the  offense  was  committed  at  or 
near  a  protected  location,  but  (A)  the 
offense  did  not  create  any  increased  risk 
for  those  this  guideline  was  intended  to 
protect;  or  (B)  the  location  was 
determined  by  law  enforcement  agents 
rather  than  by  the  defendant,  a 
downward  departure  (to  the  offense 
level  that  would  have  applied  if  the 
offense  had  not  involved  a  protected 
location)  may  be  warranted.". 

The  Commentary  to  §  2D1 .8  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  inserting  "trafficking" 
immediately  following  "controlled 
substance"  wherever  the  latter  term 
appears;  by  deleting  "a  defendant  who 
arranged  for  the  use  of  the  premises  for 
the  purpose  of  facilitating  a  drug 
transaction,";  by  inserting  "at  the  same 
time"  immediately  following  "more 
than  one  premises";  by  inserting 
"significantly"  immediately  before 
"assisted";  and  by  deleting  the  last 
sentence. 

The  Commentary  to  §  2Dl.ll 
captioned  "Application  Notes"  is 
amended  in  Note  1  by  deleting: 

"The  adjustment  in  subsection  (b)(1) 
should  be  applied  if  the  weapon  was 
present,  unless  it  is  improbable  that  the 
weapon  was  connected  with  the 
offense.". 

And  by  inserting  in  lieu  thereof: 

"The  adjustment  in  subsection  (b)(1) 
will  apply  whenever  the  defendant,  or 
a  person  for  whose  conduct  the 
defendant  is  accountable  under  §  lBl.3 
(Relevant  Conduct),  possessed  a 
dangerous  weapon  in  connection  with 
the  offense.  If  a  weapon  was  present 
during  the  offense  (e.g  .  a  weapon  was 
found  at  the  same  location  as  the 
controlled  substance),  there  shall  be  a 
rebuttable  presumption  that  it  was 
possessed  in  comiection  with  the 
offense.". 


Approach  2 

43.  Synopsis  of  Proposed 
Amendment:  When  Congress  enacted 
the  Anti-Drug  Abuse  Act  of  1986,  it 
targeted  the  drug  kingpins  and  mid- 
level  managers  for  stiff  jjenalties.  To 
effect  its  objective.  Congress  used  drug 
quantity  as  a  proxy  for  seriousness  of 
the  offense  and  indicia  of  large  drug 
organizations.  Unintended 
consequences  resulted  from  such  an 
approach,  principally  low-level,  non- 
violent drug  offenders  were  snared  by 
the  quantity  net.  The  attached  proposal 
attempts  to  address  these  unintended 
consequences  by  offering  an  alternative 
to  the  present  guideline  for  drug 
trafficking,  §2Dl.l.  Under  this  proposal, 
sentences  for  drug  traffickers  will  not  be 
determined  on  the  basis  of  drug 
quantity.  Instead  sentences  will  be 
based  on  the  type  of  drug  in  conjunction 
with  other  important  sentencing  factors 
identified  by  Congress  as  critical,  such 
as  the  use  and  possession  of  weapons, 
related  violence,  and  defendant 
culpability. 

"This  proposed  amendment  shows  two 
options.  Option  1  abandons  drug 
quantity  as  the  measure  of  offense 
seriousness  and  relies  instead  on  an 
array  of  factors  to  determine  appropriate 
sanctions  for  drug  traffickers.  Specific 
offense  characteristics  for  use  of  a 
weapon,  weapon  type,  injury,  and 
function  and  culpability  in  the  offense 
provide  additional  sentence 
distinctions.  By  removing  consideration 
of  drug  quantity,  this  proposed 
amendment  simplifies  the  application  of 
the  drug  guideline  as  there  will  be  no 
need  to  determine  the  amount  of  drugs 
trafficked,  or  to  calculate  the  amount  of 
drugs  attributed  to  each  defendant  in 
the  drug  conspiracy  under  the 
provisions  of  the  relevant  conduct 
guideline.  Drug  amount  will  no  longer 
be  a  consideration,  except  that 
extremely  large  or  small  amounts  may 
be  a  factor  that  could  warrant  departure. 
Instead,  the  court  will  simply  determine 
the  type  of  drug  trafficked.  Furthermore, 
this  proposal  provides  greater  increases 
in  offense  levels  for  defendants  who  use 
or  possess  firearms  or  who  cause  bodily 
injury.  In  addition,  factors 
distinguishing  defendant  culpability  on 
the  basis  of  the  function  the  defendant 
performed  in  the  offense  will  become 
part  of  the  drug  guideline,  rather  than  as 
role  consideration  in  Chapter  Three. 

The  seriousness  of  the  drug  trafficking 
offenses  is  currently  determined 
primarily  on  the  basis  of  the  quantity  of 
drugs  involved.  The  current  drug 
guideline  structure  presumes  that  the 
quantity  of  drugs  involved  in  the  offense 
is  a  reliable  indicator  of  offense 


seriousness  in  every  case.  Although 
quantity  has  the  appearance  of  being 
non-subjective  and  easily  determined,  it 
can  be  significantly  influenced  by  other 
factors  such  as  the  duration  of  the 
investigation,  the  fortuity  of  timing,  and 
the  plea  negotiation  process.  For 
example,  a  distributor  of  cocaine  could 
have  an  offense  level  as  low  as  level  1 2 
if  the  offense  involved  just  one  "buy- 
bust."  or  as  high  as  lev'el  38  if  the 
investigation  continued  and  involved 
repeated  distributions.  Practitioners 
report  that  determining  the  amount  of 
drugs  that  each  member  of  a  large  drug 
conspiracy  is  held  accountable  for  at 
sentencing  can  be  a  daunting, 
speculative,  and  time-consuming  task. 

This  proposed  amendment  has  three 
base  offense  levels,  while  the  current 
drug  guideline  has  seventeen.  The 
highest  base  offense  level  is  for  the  most 
serious  drugs:  heroin,  cocaine,  and 
cocaine  base.  Imbedded  in  the  current 
drug  guideline  and  the  mandatory 
minimum  penalty  structure  is  the 
premise  that  dnigs  of  varying  types  pose 
varying  degrees  of  harm.  These  three 
base  offense  levels  reflect  this 
distinction.  Most  would  agree  that 
heroin,  cocaine,  and  cocaine  base  pose 
the  greatest  degree  of  harm,  and  that 
marijuana  and  hashish  create  lesser 
harms.  Ranking  of  methamphetamine, 
LSD,  and  PCP  is  posited  with  marijuana 
and  hashish.  A  third  level  is  reser\'ed 
for  those  drugs  arguably  less  harmful. 
Schedules  III.  IV,  and  V  controlled 
substances. 

This  proposed  amendment  also 
provides  offense  level  increases  based 
upon  the  type  and  use  of  weapons 
invoked  in  the  offense:  2.  3.  4.  5.  6,  or 
7  levels  depending  on  the  use  and  type 
of  weapon.  This  increase  only  applies, 
however,  if  the  defendant  committed 
the  act  of  woiipon  possession  or  use,  or 
directed  or  induced  another  participant 
to  do  so.  An  additional  increase  of  two 
levels  is  provided  if  the  weapon 
involved  was  of  the  type  listed  in  26 
U.S.C.  §  5845(a)  (e.g.,  machineguns. 
sawed-off  shotguns,  silencers, 
destnictive  devices). 

The  role  considerations  found  in 
Chapter  Three  are  moved  into  the  drug 
guideline  in  this  proposed  amendment. 
The  size  of  the  drug  organization 
becomes  a  proxy  for  drug  quantity.  The 
current  drug  guideline  uses  quantity  as 
a  proxy  for  role  and  culpability,  and  this 
results  in  many  "false  positives"  when 
the  quantity  is  great  but  the  defendant's 
culpability  is  not.  This  proposal 
addresses  role  and  culpability  directly 
and  adds  a  10-  level  increase  for  leaders 
of  drug  organizations  of  30  or  more 
participants  on  the  premise  that  this 
size  organization  was  able  to  distribute. 


import,  or  manufacture  lar^c  quantities 
of  drugs.  This  increase,  unlike  the 
quantity  increases  in  the  current 
guideline,  only  results  for  defendants 
who  are  kingpins  and  mid-level  dealers 
in  the  offense,  as  Congress  intended. 
The  current  aggravating  role  guideline 
contains  two  primary  considerations, 
role  and  the  ntStmber  of  participants  in 
the  offense.  This  proposal  separates 
these  factors  into  two  specific  offense 
characteristics  for  operational 
simplicity. 

This  proposed  amendment  provides  a 
2-level  reduction  for  peripheral 
defendants.  The  terra  "peripheral"  was 
used  instead  of  minimal  and  minor 
because  the  case  law  interpreting  these 
terms  and  the  mitigating  role  guideline 
(§  3B1.2)  is  not  useful  in  the  context  of 
this  guideline  configuration.  Without 
quantity  to  drive  offense  levels  too  high, 
the  need  to  apply  the  mitigating  role 
adjustment  to  reduce  offense  levels  is 
greatly  relieved.  For  example,  the 
current  quantity-based  guideline 
frequently  produced  offense  levels  for 
couriers,  mules,  and  street-level  dealers 
well  beyond  five-  and  ten-year 
mandatory  minimum  sentences. 
Considerable  pressure  exists  to  view 
these  defendants  as  having  a  mitigating 
role  so  their  sentences  could  be 
reduced.  The  desired  result  seemed  to 
be  influencing  the  interpretation  of  who 
received  the  mitigating  role  reduction. 
Without  quantity  to  drive  offense  levels 
up.  the  need  to  see  those  who  actually 
import  and  distribute  drugs  as  minor  or 
minimal  participants  is  eliminated. 

Option  2  substitutes  a  limited 
quantity  measure  for  the  specific  offense 
characteristic  in  Option  1  pertaining  to 
the  size  of  the  organization.  It  does  this 
by  providing  four  quantity  distinctions. 
The  first  distinction  is  built  into  the 
base  offense  level,  and  will  proviiie  for 
no  increase  unless  the  defendant  is 
associated  with  the  type  and  amount  of 
dnig  specified  in  (c)(3)  of  the  proposal's 
Drug  Quantity  Table.  Two  levels  are 
added  for  drug  amounts  associated  with 
offense  levels  26  through  30  in  the 
cum^nt  Drug  Quantity  Table.  Four  levels 
are  added  for  amounts  associated  with 
levels  32  and  34.  and  six  levels  for 
amounts  associated  with  levels  36  and 
38.  Specific  offense  characteristic  (b)(1) 
specifies  that  the  increases  for  drug 
amount  are  based  on  the  greatest 
amount  of  drugs  that  the  defendant  was 
associated  with  on  any  one  occasion.  By 
controlling  the  time  factor,  the  guideline- 
will  screen  more  effectively  for  large- 
scale  traffickers.  For  example,  when 
drug  amounts  are  aggregated  over  time 
(as  with  the  cu.Tent  drug  guideline)  the 
same  offense  levels  are  added  for  the 
defendant  who  imports  on  one  occasion 
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oftense  involved  multiple 
trankactions  and  the  defendant's 
involvenjent  continued  for  a  period  of 
(60)  [90]  days,  increase  by  2 


defendant  (or  another 
that  the  defendant  directed 

c^d): 

s  ;harged  a  firearm,  increase  by 

used  a  firearm,  increase 


ished.  displayed,  or 
a  firearm,  increase  bv  5 


irwise  used  a  dangerous 
weapon,  increase  by  4  levels; 

(E)  bra  idished.  displayed,  or 
possesses  I  a  dangerous  weapon,  increase 
by  3  leve  s:  or 

(F)  mai  le  an  express  threat  of  death. 
)y  2  levels, 
e  weapon  involved  was  a 

destructive  device  of  a  tvpe 
J6  U.S.C.  §  5845(a),  increase  by 


tie 


pant 


defendant  (or  another 
that  the  defendant  directed 
d)  caused  any  person  to 
y  injury,  increase  the 
vel  according  to  the 
of  the  injury; 


C(!i 


badil 


Deg  ee  of  bodily  injury 


Injury  Add  2 


Increase 
in  level 


Degree  of  bodily  injury 


(B)  Serious  Bodily  Injury  

(C)  Permanent  or  Life-Threaten- 
ing Bodily  Injury. 


Increase 
in  level 


Add  4. 
Add  6. 


Provided,  that  th"?  cumulative 
adjustments  from  (2)  and  (4)  shall  not 
exceed  1 1  levels. 

(5)  If  the  defendant  functioned  in  the 
offense  as  a  (apply  the  greater): 

(A)  leader  or  organizer,  increase  by  4 
levels;  or 

(B)  manager  or  supervisor,  increase  by 
2  levels. 

(6)  If  the  defendant  qualifies  for  the 
adjustment  from  subsection  (b)(5)(A). 
and  the  defendant  committed  the 
offense  in  concert  with  the  number  of 
other  participants  listed  below,  increase 
as  follows  (apply  the  greatest): 


Number  of  participants 

Increase 
in  level 

(A)  30  or  more  

Add  6. 

(B)  15-29  

Add  4. 

(C)  5-14     

Add  2. 

(7)  If  the  defendant  functioned  in  the 
offense  as  a  peripheral,  decrease  by  2 
levels. 

(3)  If  the  defendant  unlawfully 
imported  or  exported  a  controlled 
substance  under  circumstances  in 
which  (A)  an  aircraft  other  than  a 
regularly  scheduled  commercial  air 
carrier  was  used  to  import  or  export  the 
controlled  substance,  or  (B)  the 
defendant  acted  as  a  pilot,  copilot, 
captain,  navigator,  flight  officer,  or  any 
other  operation  officer  aboard  any  craft 
or  vessel  carrying  a  controlled 
substance,  increase  by  2  levels.  If  the 
resulting  offense  level  is  less  than  level 
26,  increase  to  level  26. 

(d)  Cross  Reference 

(1)  If  a  victim  was  killed  under 
circumstances  that  would  constitute 
murder  under  18  U.S.C.  §  1111  had  such 
killing  taken  place  within  the  territorial 
or  maritime  jurisdiction  of  the  United 
States,  apply  §  2A1.1  (First  Degree 
Murder). 

Commentary 

Statutory  Provisions:  21  U.S.C. 
§§841  (a).  (b)(l)-(3),  960(a),  (b).  For 
additional  statutory  provision(s),  see 
Appendix  A  (Statutory  Index). 

Application  Notes: 

1.  The  base  offense  level  is 
determined  on  the  basis  of  the  most 
serious  drug  type  involved  in  the 
offense.  Accordingly,  types  of  drugs  nut 
specified  in  the  count  of  conviction  may 
be  considered  in  determining  the 
offense  level.  See  §  IBI. 3(a)(2)  (Relevant 
Conduct). 


2.  Do  not  apply  the  adjustments  for 
§3B1.1  (Aggravating  Role)  and  §3B1.2 
(Mitigating  Role)  because  adjustments 
for  culpability  have  been  incorporated 
into  specific  offense  characteristics  in 
§2D1.1. 

3.  'Firearm,'  'dangerous  weapon,' 
'otherwise  used,'  "brandished,"  'bodily 
injury,'  'serious  bodily  injury,"  and 
■permanent  or  life-threatening  bodily 
injury'  are  defined  in  the  Commentary 
to  §  IBI.I  (Application  Instructions). 
The  term  'participant'  is  defined  in  the 
Commentary  to  §  3B1.1  (Aggravating 
Role). 

4.  Firearm  or  destructive  device 
•listed  in  26  U.S.C.  §  5845(a)'  includes: 
(i)  any  short-barreled  rifle  or  shotgun  or 
any  weapon  made  therefrom;  (ii)  a 
machinegun;  (iii)  a  silencer;  (iv)  a 
destructive  device;  or  (v)  any  'other 
weapon,'  as  that  term  is  defined  by  26 
U.S.C.  §  5845(e).  A  firearm  listed  in  26 
U.S.C.  §  5845(a)  does  not  include 
unaltered  handguns  or  regulation-length 
rifles  or  shotguns.  For  a  more  detailed 
definition,  refer  to  26  U.S.C.  §5845. 

5.  The  terms  'leader'  or  "organizer"  as 
used  in  subsection  (b)(5)(A),  refer  to 
defendants  who  act  as  the  principal 
administrator,  organizer,  or  leader  of  the 
criminal  activity  or  as  one  of  several 
such  principal  administrators, 
organizers,  or  leaders.  Such  defendants 
are  distinguished  by  their  participation 
in  the  planning  and  organization  of  the 
offense,  the  degree  of  control  and 
authority  exercised  over  others,  a 
claimed  right  to  a  larger  share  of  the 
fruits  of  the  crime,  the  exercise  of 
decision-making  authority,  and  the 
recruitment  of  accomplices.  Leaders  and 
organizers  typically  would  include 
defendants  who  act  as: 

a.  high-level  dealers — defendants  who 
purchase  or  import  drugs  and  distribute- 
drugs  at  the  wholesale  level  (to  other 
high-level  or  mid-level  drug  dealers); 

D.  mid-level  dealers — defendants  wht* 
distribute  at  the  wholesale  level  (to 
other  mid-level  and  street-level  dealers); 

c.  manufacturers/growers — 
defendants  who  grow,  cultivate,  or 
manufacture  controlled  substances  for 
wholesale  distribution  and  have  an 
ownership  interest  in  the  controlled 
substance;  and 

d.  financiers — defendants  who 
provide  money  for  purchase, 
importation,  manufacture,  cultivation, 
transportation,  or  distribution  of  drugs 
at  the  wholesale  level. 

6.  The  terms  "manager"  and 
"supervisor"  as  used  in  subsection 
(b)(5)(B),  refer  to  defendants  who 
provide  material  supervision  or 
management  of  other  participants.  Siu  h 
defendants  have  some  decision-makinp 
authority,  but  primarily  implement  the 
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decisions  and  directives  of  the  leader(s) 
or  organizer(s).  Managers  and 
supervisors  typically  would  include 
defendants  who  act  as: 

a.  lieutenants — defendants  who 
implement  the  decisions  and  directives 
I  if  a  leader  or  organizer  bv  directing  the 
activities  of  other  participants. 

Note:  The  terms  'manager"  and  "supervisor' 
aro  .not  intended  to  apply  to  defendants  who 
rxt-rcise  limited  supervision  over 
participants  with  equal  or  lesser  roles  and 
uhose  overall  function  within  the  offense  is 
not  one  of  material  supervision  or 
management.  For  example,  a  defendant 
whose  only  function  was  to  off-load  a  single 
larjje  shipment  of  marijuana,  and  who 
supervised  other  off-loaders  of  that  shipment 
■jnould  not  be  considered  a  "supervisor" 
under  this  provision. 

7.  The  term  "peripheral"  as  used  in 
subsection  (b)(7),  refers  to  defendants     ., 
who  perform  a  limited,  low-level 
function  in  the  criminal  activity.  Such 
defendants  normally  are  among  the  least 
culpable  of  those  involved  in  the 
conduct  of  the  group.  'Peripherals' 
typically  do  not  have  any  material 
decision-making  authority,  do  not  own 
the  controlled  substance  or  finance  anv 
part  of  the  offense,  sell  the  controlled 
substance  or  play  a  substantial  part  in 
negotiating  the  terms  of  the  sale. 
Defendants  whoqualify  for  an 
adjustment  from  subsection  (b)(5), 
subsection  (b)(8)(B),  or  §3B1.3  (Abuse 
of  a  Position  of  Trust  or  Use  of  Special 
Skill)  do  not  qualify  as  a  "peripheral." 
I'eripherals  typically  would  include 
defendants  who  act  as: 

a.  off-loaders,  deck-hands — 
defendants  who  perform  the  physic:al 
labor  required  to  put  large  quantities  of 
drugs  onto  some  form  of  transportation 
or  info  storage  or  hiding,  or  who  act  as 
crew  members  on  vessels  or  aircraft 
used  to  transport  drugs; 

b.  go-fers— -defendants  who  generally 
have  limited  or  no  contact  with  drugs. 
These  defendants  run  errands,  answer 
the  telephone,  take  messages,  receive 
packages,  and  provide  early  warnings 
during  meetings  or  drug  exchanges;  and 

c.  enablers— -defendants  who  have  a 
passive  role  in  the  offense,  such  as 
knowingly  permitting  unlawful  activity 
to  take  place  without  acting 
affirmatively  to  further  such  activity. 
Enablers  may  be  coerced  or  unduly 
influenced  to  play  such  a  function  (e.g., 
a  parent  or  grandparent  threatened  with 
displacement  fi-om  a  home  unless  they 
permit  the  activity  to  take  place),  or  may 
do  so  as  a  favor  with  little  or  no 
compensation. 

8.  The  statute  and  guideline  also 
apply  to  "counterfeit"  substances,  which 
are  defined  in  21  U.S.C.  §  802  to  mean 
controlled  substances  that  are  falsely 


labeled  so  as  to  appear  to  have  been 
manufactured  or  distributed 
legitimately. 

9.  Distribution  of 'a  small  amount  of 
marijuana  for  no  remuneration."  21 
U.S.C.  §841(b)(4),  is  treated  as  simple 
possession,  to  which  §  2D2.1  applies 

10.  Where  a  mandatory  minimum 
sentence  applies,  this  mandatory 
minimum  sentence  may  be  "waived"  and 
a  lower  sentence  imposed  (including  a 
sentence  below  the  applicable  guideline 
range),  as  provided  in  28  U.S.C. 
§994(n),  by  reason  of  a  defendant's 
"substantial  assistance  in  the 
investigation  or  prosecution  of  another 
person  who  has  committed  an  offense." 
See  §  5K1.1  (Substantial  Assistance  to 
.Authorities). 

11.  A  defendant  who  used  special 
skills  in  the  commission  of  the  offense 
may  be  subject  to  an  enhancement 
under  §381.3  (Abuse  of  Position  of 
Trust  or  Use  of  Special  Skill).  Certain 
professionals  often  occupy  essential 
positions  in  drug  trafficking  schemes 
These  professionals  include  doctors, 
pilots,  boat  captains,  financiers, 
bankers,  attorneys,  chemists, 
accountants,  and  others  whose  special 
skill,  trade,  profession,  or  position  may 
be  used  to  significantly  facilitate  the 
commission  of  a  drug  offense.  However, 
if  subsection  (b)(8)(B)  applies,  do  not 
apply  §  3Bl  .3  (Abuse  of  Position  of 
Tnist  or  Use  of  Special  Skill) 

12.  In  an  offense  involving  negotiation 
to  traffic  in  a  controlled  substance,  the 
type  of  drug  under  negotiation  in  an 
uncompleted  distribution  shall  be  used 
to  calculate  the  applicable  base  offense 
level. 

13.  The  base  offense  level  is 
determined  by  the  type  of  controlled 
substance  and  the  schedule  of  that 
substance  as  listed  in  21  C.F.R. 
§1308.13-15.  Certain  pharmaceutical 
preparations  are  classified  as  Schedule 
III,  W.  or  V  controlled  substances  by  the 
Drug  Enforcement  Administration  under 
21  C.F.R.  §  1308.13-15  even  though  they 
contain  a  small  amount  of  a  Schedule  I 
or  II  controlled  substance.  For  example. 
Tylenol  3  is  classified  as  a  Schedule  III 
controlled  substance  even  though  it 
contains  a  small  amount  of  codeine,  a 
Schedule  II  opiate.  For  the  piuposes  of 
the  guidelines,  the  classification  of  the 
controlled  substance  under  21  C.F.R. 

§  1 308. 1 3-1 5  is  the  appropriate 
classification. 

14.  The  quantity  of  drugs  in  the 
offense,  when  either  extremely  largo  or 
extremely  small,  may  be  an  appropriate 
factor  warranting  departure.  When  the 
quantity  of  the  controlled  substance  is 
[10]  [20]  times  greater  than  that  listed  at 
Title21  U.S.C.  §  841(b)(1)(A).  an 
upward  departure  may  be  warranted. 


Conversely,  when  the  quantity  of 
controlled  substance  is  [1/iOthJ  [l/2nth] 
of  that  listed  at  Title  21  U.S.C. 
§  841(b)(1)(B).  a  downward  departure 
may  be  warranted.'".) 

[Option  2:  "§  2D1.1.  Unlawful 
Manufacturing.  Importing,  Exporting,  or 
Trafficking  (Including  Possession  with 
intent  to  Commit  These  Offenses); 
Attempt  or  Conspiracy 

(a)  Base  Offense  Level  (Apply  the 
greatest): 

(1)  [20-28],  if  the  substance  is  heroin 
or  any  other  Schedule  I  or  II  opiate  or 
opium  derivative,  cocaine,  cocaine  b-ise. 
or  an  analogue  of  these;  or 

(2)  [18-26],  if  the  substance  is 
marihuana,  hashish,  methamphetamine. 
PCP,  LSD,  or  any  Schedule  I  or  II 
substance  not  described  in  subsection 
(a)(1);  or 

(3)  [10-18].  if  the  substance  is  any 
substance  not  described  in  subsections 
(a)(1)  or  (a)(2). 

(b)  Specific  Offense  Characteristics 

(1)  add  the  offense  levels  specified  in 
the  Drug  Quantity  table  set  forth  is 
subsection  (c)  below  based  on  the 
greatest  amount  of  drugs  that  the 
defendant  was  associated  with  on  any 
one  occasion. 

(2)  If  the  defendant  (or  another 
participant  that  the  defendant  directed 
or  induced): 

[\)  discharged  a  firearm,  increase  by 
7  levels; 

(B)  otherwise  used  a  firfcarm,  increase 
by  6  levels; 

(C)  brandished,  displayed,  or 
possessed  firearm,  increase  by  5  levels; 

(D)  otherwise  used  a  dangerous 
weapon,  increase  by  4  levels: 

(E)  brandished,  displayed,  or 
possessed  a  dangerous  weapon,  increasf 
by  3  levels;  or 

(F)  made  an  e.xpress  threat  of  death, 
increase  by  2  levels. 

(3)  If  the  weapon  involved  was  a 
firearm  or  destructive  device  of  a  tvpi- 
listed  in  26  U.S.C.  §  5845(a),  increase  bv 
2  levels. 

(4)  If  the  defendant  (or  anothnr 
participant  that  the  defendant  d. reeled 
or  induced)  caused  any  person  to 
sustain  bodily  injun.',  increase  the 
offense  level  according  to  the 
seriousness  of  the  injury: 


Degree  of  bodily  injury 


(A)  Bodily  Injury  

(B)  Serious  Bodily  Injury  

(C)  Permanent  or  Life-Threaten- 
ing Bodily  Injury. 


Increase 
in  level 


Add  2. 

Add  4. 
Add  6 


Provided,  however,  that  the 
cumulative  adjustments  from  (2)  and  (4) 
shall  not  exceed  11  levels. 

(5)  If  the  defendant  fimctioned  in  thf 
offense  as  a  (apply  the  greater): 
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JMI 


on 


(A) leader 
levels;  or 

(B)ma 
2  levels. 

(6)  If  thf 
offense  as 
levels. 

(7)  If  th( 
imported 
substance 
which  (A) 
regularly 
carrier  w 
controlled 
defendant 
captain,  n 
other 
or  vessel 
substance 
resulting 
2fi.  increa^ 

(Subsec 
is  set  forth 

(d)  Cros 

(l)Ifav 


niger 


defendant  functioned  in  the 
a  peripheral,  decrease  by  2 


var. 


oper  it 


defendant  unlawfully 
exported  a  controlled 
under  circumstances  in 
an  aircraft  other  than  a 
i:heduled  commercial  air 
used  to  import  or  export  the 
substance,  or  (B)  the 
acted  as  a  pilot,  copilot, 
vigator,  flight  officer,  or  any 
ion  officer  aboard  any  craft 
c^rying  a  controlled 

increase  by  2  levels.  If  the 
dffense  level  is  less  than  level 
to  level  26. 

on  (c)  (Drug  Quantity  Table) 
on  the  following  pages.) 

Reference 

ctim  was  killed  under 
circumstai  ces  that  would  constitute 

nJeriaU.S.C.  §1111  had  such 
n  place  within  the  territorial 
jurisdiction  of  the  United 
ly  §2A1.1  (First  Degree 


murder  u 
killing  tak 
or  maritime 
States,  a 
Murder 


ipfl 


(If  more  of  Heroin  (or 
equiv;  ilent  amount  of  other 
I  or  II  Opiates),  PCP, 
Methar  iphetamine;. 

more  of  Cocaine  (or 

ecijivalent    amount    of 

Schedule  I  or  II  Stimu- 

(X  KG]"  of  Cocaine 


k'al(  nf 


(1)  10  KG 
the 

.    Schedule 
or 
50  KG  or 

the 

other 

lants) 

Base: 
100  G  or 

equiv 

Schedule 

cinoge 
4  KG  or 

I  KG   or 
Analog  ije 

10,000 

juana; 
2,000  KG 
200  KG  01 

(2)  At  least 
KG  of 
amount  oi 

II  Opiate ;) 


amphetarr  ine 
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or  organizer,  increase  by  4 
or  supervisor,  increase  by 


(c)  )RUG  Quantity  Table 


Controlk  d  substances  and 
quantity' 


more  of  LSD  (or  the 
amount   of   other 
I     or     II     Hallu- 
r*); 

niore  of  Fentanyl; 
more  of  a  Fentanyl 
e; 
Kb  or   more  of  Mari- 

or  more  of  Hashish; 

more  of  Hashish  Oil. 

KG  but  less  than  10 

Hefcin  (or  the  equivalent 

other  Schedule  I  or 

PCP,    or    Meth- 


Ctfense 
level  in- 
crease 


Add  6. 


Add  4. 


(c)  Drug  Quantity  Table- 
Continued 


Controlled  sutjstances  and 
quantity* 


At  least  5  KG  but  less  than  50 
KG  of  Cocaine  (or  the  equiv- 
alent amount  of  other  Sched- 
ule I  or  II  Stimulants),  or  [X 
KG*"]  of  Cocaine  Base; 

At  least  10  G  but  less  than  100 
G  of  LSD  (or  the  equivalent 
amount  of  other  Schedule  I 
or  II  Hallucinogens); 

At  least  400  G  but  less  than  4 
KG  of  Fentanyl; 

At  least  100  G  but  less  than  1 
KG  of  a  Fentanyl  Analogue; 

At  least  1 ,000  KG  but  less  than 
10,000  KG  of  Marihuana; 

At  least  200  KG  but  less  than 
2,000  KG  of  Hashish; 

At  least  20  KG  but  less  than 
200  KG  of  Hashish  Oil. 
(3)  At  least  100  G  but  less  than  1 

KG  of  Heroin  (or  the  equivalent 

amount  of  other  Schedule  I  or 

II    Opiates),    PCP.    or    f^efh- 

amphetamine;. 

At  least  500  G  but  less  than  5 
KG  of  Cocaine  (or  the  equiv- 
alent amount  of  other  Sched- 
ule I  or  II  Stimulants),  or  [X 
G*']  of  Cocaine  Base; 

At  least  1  G  but  less  than  10  G 
of  LSD  (or  the  equivalent 
amount  of  other  Schedule  I 
or  II  Hallucinogens); 

At  least  40  G  but  less  than  400 
G  of  Fentanyl; 

At  least  10  G  but  less  than  100 
G  of  a  Fentanyl  Analogue; 

At  least  100  KG  but  less  than 
1 ,000  KG  of  Marihuana: 

At  least  20  KG  but  less  than 
200  KG  of  Hashish: 

At  least  2  KG  but  less  than  20 
KG  of  Hashish  Oil. 


Offense 
level  in- 
crease 


Add  2 


*  Unless  otherwise  specified,  the  weight  of  a 
controlled  substance  set  forth  in  the  tat)le  re- 
fers to  the  entire  weight  of  any  mixture  or  sub- 
stance containing  a  detectable  amount  of  the 
controlled  substance.  If  a  mixture  or  substance 
contains  more  than  one  controlled  substance, 
the  weight  of  the  entire  mixture  or  substance 
is  assigned  to  the  controlle<i  substance  that 
results  in  the  greater  offense  level. 

"Comment  is  invited  on  the  appropriate 
ratio  of  cocaine  base  to  cocaine. 

"Cocaine  base,'  for  the  purposes  of  this 
guideline,  means  'crack.'  'Crack'  is  the 
street  name  for  a  form  of  cocaine  base, 
usually  prepared  by  processing  cocaine 
hydrochloride  and  sodium  bicarbonate, 
and  usually  appearing  in  a  lumpy, 
rocklike  form. 

In  the  case  of  an  offense  involving 
marijuana  plants  treat  each  plant  as 
equivalent  to  100  G  of  marihuana. 
Provided,  however,  that  if  the  actual 
weight  of  the  marijuana  is  greater,  use 
the  actual  weight  of  the  marihuana. 


In  the  case  of  LSD  on  a  carrier 
medium  (e.g.,  a  sheet  of  blotter  paper), 
do  not  use  die  weight  of  the  LSD/carrier 
medium.  Instead,  treat  each  dose  of  LSD 
on  the  carrier  medium  as  equal  to  0.4 
mg  of  LSD  for  the  purposes  of  the  Drug 
Quantity  Table. 

Commentary 

Statutory  Provisions:  21  U.S.C. 
§§ 841(a),  (b){l)-(3).  960(a),  (b).  For 
additional  statutory  provision(s),  see 
Appendix  A  (Statutory  Index). 

Application  Notes: 

1.  The  base  offense  level  is 
determined  on  the  basis  of  the  most 
serious  drug  type  involved  in  the 
offense.  Accordingly,  types  of  drugs  not 
specified  in  the  count  of  conviction  may 
be  considered  in  determining  the 
offense  level.  See  §  IBl. 3(a)(2)  (Relevant 
Conduct). 

2.  Do  not  apply  the  adjustments  ffjr 
§3B1.1  (Aggravating  Role)  and  §3B1. 2 
(Mitigating  Role)  because  adjustments 
for  culpability  have  been  incorporated 
into  specific  offense  characteristics  in 
§2D1.1. 

3.  'Firearm,'  'dangerous  weapon,' 
'otherwise  used,'  'brandished,'  'bodily 
injury,'  "serious  bodily  injury,'  and 
'permanent  or  life-threatening  bodily 
injury'  are  defined  in  the  Commentary 
to  §  IBI.I  (Application  Instructions). 
The  term  'participant'  is  defined  in  the 
Commentary  to  §  3B1.1  (Aggravating 
Role). 

4.  Firearm  or  destructive  device 
•listed  in  26  U.S.C.  §  5845(a)'  includes: 
(i)  any  short-barreled  rifle  or  shotgun  or 
any  weapon  made  therefrom:  (ii)  a 
machinegun;  (iii)  a  silencer;  (iv)  a 
destructive  device;  or  (v)  any  "other 
weapon,'  as  that  term  is  defined  bv  26 
U.S.C.  §  5845(e).  A  firearm  listed  in  26 
U.S.C.  §  5845(a)  does  not  include 
unaltered  handguns  or  regulation-length 
rifles  or  shotguns.  For  a  more  detailed 
definition,  refer  to  26  U.S.C.  §  5845. 

5.  The  terms  'leader'  or  "organizer'  as 
used  in  subsection  (b)(5)(A),  refer  to 
defendants  who  act  as  the  principal 
administrator,  organizer,  or  leader  of  the 
criminal  activity  or  as  one  of  several 
such  principal  administrators, 
organizers,  or  leaders.  Such  defendants 
are  distinguished  by  their  participation 
in  the  planning  and  organization  of  the 
offense,  the  degree  of  control  and 
authority  exercised  over  others,  a 
claimed  right  to  a  larger  share  of  the 
fruits  of  the  crime,  the  exercise  of 
decision-making  authority,  and  the 
recruitment  of  accomplices.  Leaders  and 
organizers  typically  would  include 
defendants  who  act  as: 

a.  high-level  dealers — defendants  who 
purchase  or  import  drugs  and  distribute 


drugs  at  the  wholesale  level  (to  other 
high-level  or  mid-level  drug  dealers): 

b.  mid-level  dealers — defendants  who 
«listribute  at  the  wholesale  level  (to 
other  mid-level  and  street-level  dealers): 

c.  manufacturers/growers — 
defendants  who  grow,  cultivate,  or 
manufacture  controlled  substances  for 
wholesale  distribution  and  have  an 
ownership  interest  in  the  controlled 
substance;  and 

d.  financiers — defendants  who 
provide  money  for  purchase, 
importation,  manufacture,  cultivation, 
transportation,  or  distribution  of  drugs 
at  the  wholesale  level. 

6.  The  terms  'manager'  and 
'supervisor'  as  used  in  subsection 
(b)(5)(B),  refer  to  defendants  who 
provide  material  supervision  or 
management  of  other  participants.  Such 
defendants  have  some  decision-making 
authority,  but  primarily  implement  the 
decisions  and  directives  of  the  leader(s) 
or  organizer(s).  Managers  and 
supervisors  typically  would  include 
defendants  who  act  as: 

a.  lieutenants — defendants  who 
implement  the  decisions  and  directives 
of  a  leader  or  organizer  by  directing  the 
activities  of  other  participants. 

Note:  The  terms  'manager'  and  'supcrv-isor' 
are  not  intended  to  apply  to  defendants  who 
exercise  limited  supervision  over 
participants  with  equal  or  lesser  roles  and 
whose  overall  function  within  the  offense  is 
not  one  of  material  supervision  or 
management.  For  example,  a  defendant 
whose  only  function  was  to  off-load  a  singl^ 
large  shipment  of  marijuana,  and  who 
supervised  other  off-loaders  of  that  shipment 
should  not  be  considered  a  'supervisor' 
under  this  provision. 

7.  The  term  'peripheral'  as  used  in 
subsection  (b)(6),  refers  to  defendants 
who  perform  a  limited,  low-level 
function  in  the  criminal  activity.  Such 
defendants  normally  are  among  the  least 
culpable  of  those  involved  in  the 
conduct  of  the  group.  'Peripherals' 
typically  do  not  have  any  material 
decision-making  authority,  do  not  own 
the  controlled  substance  or  finance  any 
part  of  the  offense,  sell  the  controlled 
substance  or  play  a  substantial  part  in 
negotiating  the  terms  of  the  sale. 
Defendants  who  qualify  for  an 
adjustment  from  subsection  (b)(5). 
subsection  (b)(7)(B),  or  §  3B1.3  (Abuse 
of  a  Position  of  Trust  or  Use  of  Special 
Skill)  do  not  qualify  as  a  'peripheral.' 
Peripherals  typically  would  include 
defendants  who  act  as: 

a.  off-loaders,  deck-hands — 
defendants  who  perform  the  physical 
labor  required  to  put  large  quantities  of 
drugs  onto  some  form  of  transportation 
or  into  storage  or  hiding,  or  who  act  as 


crew  members  on  vessels  or  aircraft 
used  to  transport  drugs; 

b.  go-fers— -defendants  who  generally 
have  limited  or  no  contact  with  drugs. 
These  defendants  run  errands,  answer 
the  telephone,  take  messages,  receive 
packages,  and  provide  early  warnings 
during  meetings  or  drug  exchanges;  and 

c.  enablers— defendants  who  nave  a 
passive  role  in  the  offense,  such  as 
knowingly  permitting  unlawful  activity 
to  take  place  without  acting 
affirmatively  to  further  such  activity 
Enablers  may  be  coerced  or  unduly 
influenced  to  play  such  a  function  (e.g.. 
a  parent  or  grandparent  threatened  with 
displacement  from  a  home  unless  they 
permit  the  activity  to  take  place),  or  may 
do  so  as  a  favor  with  little  or  no 
compensation. 

8.  The  statute  and  guideline  also 
apply  to  'counterfeit'  substances,  which 
are  defined  in  21  U.S.C.  §  802  to  mean 
controlled  substances  that  are  falsely 
labeled  so  as  to  appear  to  have  been 
manufactured  or  distributed 
legitimately. 

9.  Distribution  of  'a  small  amount  of 
marijuana  for  no  remuneration,'  21 
U.S.C.  §  841(b)(4),  is  treated  as  simple 
possession,  to  which  §  2D2.1  app)ies. 

10.  Where  a  mandatory  minimum 
sentence  applies,  this  mandatory 
minimum  sentence  may  be  'waived'  and 
a  lower  sentence  imposed  (including  a 
sentence  below  the  applicable  guideline 
range),  as  provided  in  28  U.S.C. 

§  994(n),  by  reason  of  a  defendant's 
'substantial  assistance  in  the 
investigation  or  pro.secution  of  another 
person  who  has  committed  an  offense. 
See  §  5K1.1  (Substantial  Assistance  to 
Authorities). 

1 1 .  A  defendant  who  used  special 
skills  in  the  commission  of  the  offense 
may  be  subject  to  an  enhancement 
under  §  3B1.3  (Abuse  of  Position  of 
Trust  or  Use  of  Special  Skill).  Certain 
professionals  often  occupy  essential 
positions  in  drug  trafficking  schemes 
These  professionals  include  doctors, 
pilots,  boat  captains,  financiers, 
bankers,  attorneys,  chemists, 
accountants,  and  others  whose  special 
skill,  trade,  profession,  or  position  may 
be  used  to  significantly  facilitate  the 
commission  of  a  drug  offense.  However, 
if  subsection  (b)(7)(B)  applies,  do  not 
apply  §  3B 1 .3  (Abuse  of  Position  of 
Trust  or  Use  of  Special  Skill). 

12.  In  an  offense  involving  negotiation 
to  traffic  in  a  controlled  substance,  the 
type  of  drug  under  negotiation  in  an 
uncompleted  distribution  shall  be  used 
to  calculate  the  applicable  base  offense 
level.  However,  where  the  court  finds 
that  the  defendant  did  not  intend  to 
produce  or  Was  not  reasonably  capable 
of  producing  the  negotiated  amount,  the 


court  shall  exclude  from  the  guideline 
calculation  the  drug  type  or  amount  that 
it  finds  the  defendant  did  not  intend  to 
produce  or  was  not  reasonably  capable 
of  producing. 

13.  The  base  offense  level  is 
determined  by  the  type  of  controlled 
substance  and  the  schedule  of  that 
substance  as  listed  in  21  CFR  §  1308. IS- 
IS. Certain  pharmaceutical  preparations 
are  classified  as  Schedule  III,  IV,  or  V 
controlled  substances  by  the  Drug 
Enforcement  Administration  under  21 
CFR  §  1308.13-15  even  though  they 
contain  a  small  amount  of  a  Schedule  I 
or  II  controlled  substance.  For  example. 
Tylenol  3  is  classified  as  a  Schedule  III 
controlled  substance  even  though  it 
contains  a  small  amount  of  codeine,  a 
Schedule  II  opiate.  For  the  purposes  of 
the  guidelines,  the  classification  of  the 
controlled  substance  under  21  CFR 
§  1308.13-15  is  the  appropriate 
classification.'.] 

III.  Other  Amendments 

Chapter  Two,  Part  S  (Money  Laundering 
and  Monetary  Transaction  Reporting) 

44.  Synopsis  of  Proposed 
Amendment:  This  amendment  revises 
the  guidelines  in  Chapter  Two,  Part  S 
(Money  Laundering  and  Monetary 
Transaction  Reporting).  When  the 
Commission  promulgated  §§2Sl.l  and 
2S1.2  to  govern  sentencing  for  the 
money  laundering  and  monetary 
transaction  offenses  found  at  18  U.S.C. 
§§  1956  and  1957,  these  statutes  were 
relatively  new  and,  therefore,  the 
Commission  had  little  case  experience 
upon  which  to  base  the  guidelines. 
Additionally,  court  decisions  have  since 
construed  the  elements  of  these  offenses 
broadly.  This  amendment  consolidates 
§§  2S1.1  and  2Sl  .2  for  ease  of 
application,  and  provides  additional 
modifications  with  the  aim  of  t)etter 
assuring  that  the  offense  levels 
prescribed  by  these  guidelines  comport 
with  the  relative  seriousness  of  the 
offense  conduct. 

The  amendment  accomplishes  the 
latter  goal  chiefly  by  tying  base  offenst; 
levels  more  closely  to  the  underlying 
conduct  that  was  the  source  of  tho 
illegal  proceeds.  If  the  defendant 
committed  the  underlying  offense  and 
the  offense  level  can  be  determined, 
subsection  (a)(1)  sets  the  base  offense 
level  equal  to  that  for  the  underlying 
off(;nse.  In  other  instances,  the  base 
offense  level  is  keyed  to  the  value  of 
funds  involved.  The  amendment  uses 
specific  offense  characteristics  to  assure 
greater  punishment  when  the  defendant 
knew  or  believed  that  the  transactions 
were  designed  to  conceal  the  criminal 
nature  of  the  proceeds  or  when  the 
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to  be  used  to  promote 
criminal  activity.  A  further 

s  provided  under  subsection 
s  jphisticated  efforts  at 
Indent  were  involved. 

ions  (a)(2)  and  (a)(3)  provide 
'  offense  levels  that  will  apply 
in  cases  in  which  the  offense 
he  underlying  conduct  cannot 

Subsection  (a)(3), 
to  apply  when  the  funds  were 
or  believed  to  be  derived 
trafficking,  provides  a 
base  offense  level  of  eight, 
nui^ber  corresponds  to  the  base 
of  six  provided  in  §  2F1.1 
levels  for  more  than  minimal 
Guideline  2F1.1  is  used  as  a 
I  eference  because  subsection 
wo  aid  typically  be  expected  to 
cases  involving  funds  from 
crimes  which  are.  in  txun, 
llyl sentenced  by  reference  to 
The  base  offense  in  subsection 

that  heartland  cases 
rivolve  more  than  minimal 
Subsection  (a)(2)  provides  a 
base  offense  level  of  12  for 
vhich  the  defendant  knew  or 
the  funds  were  from  drug 

This  approach  is  consistent 
current  guideline  structure 
Uy  treats  drug-related 
js  at  least  four  levels  more 
than  typical  economic  offenses 


offense  levels  provided  for 
ions  (a)(2)  and  (a)(3)  have 

to  signal  the 
ion's  interest  in  receiving 
;  on  possible  modifications  to 
lu  Tibers  suggested  by 

ives  of  the  defense  bar  and 
Department  of  Justice.  Defense  bar 
tatives  have  recommended  that 
offense  level  in  subsection 
assume  that  more  than 
planning  was  involved  in  the 
derlyi^g  conduct  and,  accordingly, 
6  rather  than  level  8  should 
The  Justice  Department  has 
mf  nded  that  the  Commission 
setting  base  offense  levels  in 
(a)(3)  four  levels  higher  (i.e.. 
and  12,  respectively).  In 
the  bracketed  text  in 
(a)(2)  reflects  a  request  by  the 
Departnient  of  Justice  that  the 
s^ion  invite  comment  on 
the  list  of  offenses  under  this 

should  be  expanded  beyond 
involving  controlled 
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substan«  es 

Propc  ied  Amendment:  Sections  2S1.1 
2  are  deleted  in  their  entirety 
bllowing  is  inserted  in  lieu 


and2Sl 
and  the 
thereof: 

'§2Sl.l.  Laundering  of  Monetary 
Instruments;  Engaging  in  Monetary 


Transactions  in  Property  Derived  from 
Unlawful  Activity 

(a)  Base  Offense  Level  (Apply  the 
greatest): 

(1)  The  offense  level  for  the 
underlying  offense  from  which  the 
funds  were  derived,  if  the  defendant 
committed  the  underlying  offense  (or 
otherwise  would  be  accountable  for  the 
commission  of  the  underlying  offense 
under  §1B1.3  (Relevant  Conduct))  and 
the  offense  level  for  that  offense  can  be 
determined;  or 

(2)  [12]  plus  the  number  of  offense 
levels  from  the  table  in  §  2F1.1  (Fraud 
and  Deceit)  corresponding  to  the  value 
of  the  funds,  if  the  defendant  knew  or 
believed  that  the  funds  were  the 
proceeds  of  an  offense  involving  the 
manufacture,  importation,  or 
distribution  of  controlled  substances  (or 
listed  chemicals;  a  crime  of  violence;  or 
an  offense  involving  firearms  or 
explosives,  national  security,  or 
international  terrorism);  or 

(3)  (8)  plus  the  number  of  offense 
levels  from  the  table  in  §  2F1.1  (Fraud 
and  Deceit)  corresponding  to  the  value 
of  the  funds. 

(b)  Specific  Offense  Characteristics 

(1)  If  the  defendant  knew  or  believed 
that  (A)  the  financial  or  monetary 
transactions,  transfers  transportation,  or 
transmissions  were  designed  in  whole 
or  in  part  to  conceal  or  disguise  the 
proceeds  of  criminal  conduct,  or  (B)  the 
funds  were  to  be  used  to  promote 
further  criJfiinal  conduct,  increase  by  2 
levels. 

(2)  If  subsection  (b)(1)(A)  is  applicable 
and  the  offense  (A)  involved  placement 
of  funds  into,  or  movement  of  fiinds 
through  or  from,  a  company  or  financial 
institution  outside  the  United  States,  or 
(B)  otherwise  involved  a  sophisticated 
form  of  money  laundering,  increase  by 

2  levels. 

Commentary 

Statutory  Provisions:  18  U.S.C. 
§§1956,1957. 

Application  Notes: 

1.  'Value  of  the  funds'  means  the 
value  of  the  funds  or  property  involved 
in  the  financial  or  monetary 
transactions,  transportation,  transfers,  or 
transmissions  that  the  defendant  knew 
or  believed  (A)  were  criminally  derived 
funds  or  property,  or  (B)  were  to  be  used 
to  promote  criminal  conduct. 

When  a  financial  or  monetary 
transaction,  transfer,  transportation,  or 
transmission  involves  legitimately 
derived  funds  that  have  been 
commingled  with  criminally  derived 
funds,  the  value  of  the  funds  is  the 
amount  of  the  criminally  derived  funds, 
not  the  total  amount  of  the  commingled 
funds.  For  example,  if  the  defendant 


deposited  $50,000  derived  from  a  bribe 
together  with  $25,000  of  legitimately 
derived  funds,  the  value  of  the  funds  is 
$50,000,  not  $75,000. 

Criminally  derived  funds  are  any 
funds  that  are  derived  from  a  criminal 
offense;  e.g.,  in  a  drug  trafficking 
offense,  the  total  proceeds  of  the  offense 
are  criminally  derived  funds.  In  a  case 
involving  fraud,  however,  the  loss 
attributable  to  the  offense  occasionally 
may  be  considerably  less  than  the  value 
of  the  criminally  derived  funds  (e.g.,  the 
defendant  fraudulently  sells  stock  for 
$200,000  that  is  worth  $120,000  and 
deposits  the  $200,000  in  a  bank;  the 
value  of  the  criminally  derived  funds  is 
$200,000,  but  the  loss  is  $80,000).  If  the 
defendant  is  able  to  establish  that  the 
loss,  as  defined  in  §  2F1.1  (Fraud  and 
Deceit),  was  less  than  the  value  of  the 
funds  (or  property)  involved  in  the 
financial  or  monetary  transactions, 
transfers,  transportation,  or 
transmissions,  the  loss  from  the  offense 
shall  be  used  as  the  'value  of  the  funds.' 

2.  If  the  defendant  is  to  be  sentenced 
both  on  a  count  for  an  offense  from 
which  the  funds  were  derived  and  on  a 
count  under  this  guideline,  the  counts 
will  be  grouped  together  under 
subsection  (c)  of  §3D1.2  (Groups  of 
Closely-Related  Counts). 

3.  Subsection  Cb)(l)(A)  is  intended  to 
provide  an  increase  for  those  cases  that 
involve  actual  money  laundering,  i.e., 
efforts  to  make  criminally  derived  funds 
appear  to  have  a  legitimate  source.  This 
subsection  will  apply,  for  example, 
when  the  defendant  conducted  a 
transaction  through  a  straw  party  or  a 
front  company,  concealed  a  money- 
laundering  transaction  in  a  legitimate 
business,  or  used  an  alias  or  othervdse 
provided  false  information  to  disguise 
the  true  source  or  ownership  of  the 
funds. 

4.  In  order  for  subsection  (b)(1)(B)  to 
apply,  the  defendant  must  have  known 
or  believed  that  the  funds  would  be 
used  to  promote  further  criminal 
conduct,  i.e.,  criminal  conduct  beyond 
the  underlying  acts  from  which  the 
funds  were  derived. 

5.  Subsection  (b)(2)  is  designed  to 
provide  an  additional  increase  for  those 
monev  laundering  cases  that  are  more 
difficult  to  detect  because  sophisticated 
steps  were  taken  to  conceal  the  origin  of 
the  money.  Subsection  (b)(2)(B)  will 
apply,  for  example,  if  the  offense 
involved  the  'layering'  of  transactions, 
i.e.,  the  creation  of  two  or  more  levels 
of  transaction  that  were  intended  to 
appear  legitimate. 

Background:  The  statutes  covered  by 
this  guideline  were  enacted  as  part  of 
the  Anti-Drug  Abuse  Act  of  1986.  These 
statutes  cover  a  wide  range  of  conduct. 


For  example,  they  apply  to  large-scale 
operations  that  engage  in  international 
laundering  of  illegal  drug  proceeds. 
They  also  apply  to  a  defendant  who 
deposits  $11,000  of  fraudulently 
obtained  funds  in  a  bank.  In  order  to 
achieve  proportionality  in  sentencing, 
this  guideline  generally  starts  from  a 
base  offense  level  equivalent  to  that 
which  would  apply  to  the  specified 
unlawful  activity  from  which  the  funds 
were  derived.  The  specific  offense 
characteristics  provide  enhaftcements  if 
the  offense  was  designed  to  conceal  or 
disguise  the  proceeds  of  criminal 
conduct  and  if  the  offense  involved 
sophisticated  money  laundering.". 

Section  3Dl.2(d)  is  amended  in  the 
second  paragraph  by  deleting  "2S1.2,". 

Section  8C2.1(a)  is  amended  by 
deleting  "2S1. 2,". 

The  Commentary  to  §  8C2.4  captioned 
"Application  Notes"  is  amended  in 
Note  5  by  deleting  "§  2S1.2  (Engaging  in 
Monetary  Transactions  in  Property 
Derived  from  Specified  Unlawful 
Activity);". 

Appendix  A  (Statutor)-  Index)  is 
amended  in  the  line  reference  to  18 
U.S.C.  §  1957  by  deleting  "2S1.2"  and 
inserting  in  lieu  thereof  "2S1.1". 

Additional  Issue  for  Comment:  The 
Commission,  at  the  recommendation  of 
the  Practitioners'  Advisory  Group, 
invites  comment  on  the  following 
issues.  First,  should  proposed  §  2S1.1, 
rather  than  referencing  the  table  in 
§  2F1.1,  use  the  following  monetary 
table: 


"Value  (appJy  the  greatest) 

Increase 
in  level 

(A)  SI  00,000  or  less  

(B)  More  than  5100,000 

No  in- 
crease. 
Add  1. 

(C)  More  than  5200,000  

Add  2. 

(D)  More  ttian  5350  000  

Add  3. 

(E)  More  than  5600,000 

Add  4. 

(F)  More  than  51,000,000 

Add  5 

(G)  More  than  52,000,000  

Add  6. 

(H)  More  than  53,500  000  

Add  7. 

(1)  More  than  56.000  000 

Add  8 

(J)  More  than  510,000,000  

(K)  More  than  520,000.000 

(L)  More  than  $35,000,000  

(M)  More  than  560,000.000 

(N)  More  than  5100,000,000  

Add  9. 

Add  10. 
Add  11. 
Add  12. 
Add  13."? 

Second,  should  proposed  §  251. 1(a) 
(2)  and  (3)  apply  only  when  the  offense 
level  under  subsection  (a)(1)  cannot  be 
determined,  rather  than  if  the  offense 
level  under  subsection  (a)  (2)  or  (3)  is 
greater  than  under  subsection  (a)(1)? 

Third,  should  an  application  note  be 
added  providing  that  if  the  offense 
involved  an  undercover  sting  and  the 
court  finds  that  the  government  agent 
influenced  the  value  of  the  funds 
involved  in  the  transaction  in  order  to 


increase  the  defendant's  guideline  level, 
a  downward  departure  may  be 
warranted? 

Chapter  Five.  Part  D  (Supervised 
Release) 

45.  Issue  for  Comment:  The 
Commission,  at  the  request  of  the 
Committee  on  Criminal  Law  of  the 
Judicial  Conference  of  the  United  States, 
invites  comment  on  whether  the 
supervised  release  guidelines  should  be 
amended  to  permit  greater  consideration 
of  the  individual  defendant's  need  for 
supervision  after  imprisonment,  to 
permit  greater  judicial  flexibility  in  the 
imposition  of  supervised  release,  or  to 
relieve  the  growing  burden  on  judicial 
resources  devoted  to  supervising 
defendants.  Specifically,  should  §  501. 1 
be  amended  to  eliminate  the  current 
requirement  that  supervised  release  be 
imposed  in  a  case  in  which  a  defendant 
is  sentenced  to  a  term  of  imprisonment 
exceeding  one  year?  Should  §  5D1.2  be 
amended  to  reduce  the  terms  of 
supervised  release  required  to  be 
imposed?  If  so,  what  should  be  the 
minimum  term  required,  if  any? 

Chapter  Five,  Part  G  (Implementing  the 
Total  Sentence  of  Imprisonment) 

46.  Synopsis  of  Proposed 
Amendment:  This  Amendment 
addresses  the  operation  of  §  5G1.3.  Two 
options  are  shown.  These  options  set 
forth  different  ways  of  providing 
additional  guidance  addressing  tliis 
inherently  complex  area. 

Proposed  Amendment:  (Option  1: 
Section  5Gl.3(c)  is  deleted  and  the 
following  inserted  in  lieu  thereof: 

"(c)  (Policy  Statement)  In  any  other 
case,  the  sentence  for  the  instant  offense 
shall  be  imposed  consecutively, 
concurrently,  or  partially  concurrently 
to  the  prior  unexpired  term  of 
imprisonmf  It  in  order  to  achieve  an 
appropriate  total  punishment.  In 
determining  the  appropriate  total 
punishment,  the  court  shall  consider  the 
guideline  range  that  would  have  been 
applicable  had  the  instant  offense  and 
the  offense  for  which  the  defendant  is 
serving  the  undischarged  term  of 
imprisonment  both  been  federal 
offenses  for  which  sentences  were  being 
imposed  at  the  same  time  under  §  5G1.2 
(Sentencing  on  Multiple  Counts  of 
Connction),  provided  sufficient 
information  is  available  to  make  a 
reasonable  estimate  of  that  guideline 
range.  If  sufficient  information  is  not 
available  for  such  estimate,  the  court 
may  use  any  reasonable  method  to 
determine  the  appropriate  total 
punishment.". 

The  Commentary  to  §  5G1.3  captioned 
"Application  Notes"  is  amended  in 


Note  2  by  deleting  the  second  paragraph 
and  inserting  in  lieu  thereof: 

"When  a  sentence  is  imposed 
pursuant  to  subsection  (b),  the  court 
should  adjust  the  sentence  for  any 
period  of  imprisonment  already  serv  ed 
as  a  result  of  the  conduct  taken  into 
account  in  determining  the  guideline 
range  for  the  instant  offense  if  that 
period  of  imprisonment  will  not  be 
credited  to  the  federal  sentence  by  the 
Bureau  of  Prisons.  Example:  The 
defendant  has  been  convicted  of  a 
federal  offense  charging  the  sale  of  30 
grams  of  cocaine.  Under  §  lBl.3 
(Relevant  Conduct),  the  defendant  is 
held  accountable  for  the  sale  of  an 
additional  15  grams  of  cocaine  that  is 
part  of  the  same  course  of  conduct  for 
which  the  defendant  has  b(*n  convicted 
and  sentenced  in  state  court.  The 
defendant  received  a  nine-month 
sentence  of  imprisonment  for  this  state 
offense  and  has  served  six  months  on 
this  sentence  at  the  time  of  sentencing 
on  the  instant  federal  offense.  The 
guideline  range  applicable  to  the 
defendant  is  10-16  months  (Chapter 
Two  offense  level  of  14  for  sale  of  45 
grams  of  cocaine;  2'level  reduction  for 
acceptance  of  responsibility;  final 
offense  level  of  12;  Criminal  History 
Category  I).  The  court  determines  that  a 
sentence  of  13  months  provides  the 
appropriate  total  punishment.  Because 
the  defendant  has  already  ser\'ed  six 
months  on  the  related  state  charge  as  of 
the  date  of  sentencing  on  the  instant 
federal  offense,  a  sentence  of  seven 
months,  imposed  to  run  concurrently 
with  the  remainder  of  the  defendant's 
state  sentence,  achieves  this  result.  For 
clarity,  the  court  should  note  on  the 
Judgment  in  a  Criminal  Case  Order  that 
the  sentence  imposed  is  not  a  departure 
from  the  guidelines  because  the 
defendant  has  been  credited  for 
guideline  purposes  under  §  5G1  .'Hb) 
with  six  months  served  in  state  custody 
that  will  not  be  credited  to  the  federal 
sentence  under  18  U.S.C.  §  3585(b).". 

The  Commentary  to  §  5G1.3  captioned 
"Application  Notes"  is  amended  by 
deleting  Notes  3  and  4  and  inserting  in 
lieu  thereof: 

"3.  In  circumstances  not  covered 
under  subsection  (a)  or  (b).  subsection 
(c)  applies.  Under  subsection  (c),  the 
court  shall,  to  the  extent  practicable, 
impose  a  sentence  for  the  instant  offense 
that  results  in  a  combined  sentence  that 
approximates  the  total  (aggregate) 
punishment  that  would  have  been 
imposed  under  §5G1.2  (Sentencing  on 
Multiple  Counts  of  Conviction)  had  all 
of  the  offenses  been  federal  offenses  for 
which  sentences  were  being  imposed  at 
the  same  time.  This  determination 
frequently  may  require  an 
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approxination  because  the  information 
availabh  about  the  previously 
sentence  d  offense  may  be  limited.  For 
example ,  if  the  undischarged  term  of 
imprisoi  traent  resulted  from  a  state 
offense,  Jie  information  available  may 
permit  c  nly  a  rough  estimate  of  the  total 
punishn  ent  guideline  range.  If  the 
undisch  irged  term  of  imprisonment 
resulted  from  a  federal  offense  to  which 
the  guid  jlines  appUed.  the  task  will  be 
somewh  at  more  straightforward, 
althougt  a  precise  determination  may 
not  be  p  jssible  even  in  these  cases.  It  is 
not  intei  ided  that  the  above 
method(  ilogy  be  applied  in  a  manner 
that  unc  uly  complicates  or  prolongs  the 
sentenci  ng  process.  If  a  reasonable 
estimate  of  the  applicable  total 
punishn  lenfc  guideline  range  under 
§  5G1.2  :annot  be  made  from  the 
informa  ion  available,  the  court  may  use 
any  reas  anable  method  to  determine  an 
appropr  ate  total  punishment. 

The  p  irpose  of  this  provision  is 
illustrat  (d  by  the  following  examples. 
Exampl(  i  (1):  A  defendant  with  no  prior 
convict!  3ns  robs  two  banks  in  different 
federal  j  ndicial  districts.  The  first 
offense  s  a  level  27  offense;  the  second 
offense  s  a  level  24  offense.  The  charges 
are  cons  olidated  and  the  defendant 
pleads  guilty  and  accepts  responsibility 
for  his  c  anduct.  The  final  offense  level 
is  27  (th  3  two  offenses  result  in  a  level 
29  unde  r  the  multiple  count  rules, 
reduced  by  two  levels  for  acceptance  of 
respons  bility).  The  defendant  is  in 
Criminal  History  Category  1.  The 
applicalle  guideline  range  is  70-87 
months,  There  are  no  aggravating  or 
mitigati  ig  factors  sufficient  to  warrant  a 
guidelir  e  departure.  Example  (2):  The 
same  cii  cumstances  exist  as  in  Example 
(1)  exce  )t  that  the  charges  are  not 
consoli(  ated.  The  defendant  first  pleads 
guilty  a:  id  accepts  responsibility  for  the 
level  27  offense.  The  guideline  range  is 
57-71  months  (final  offense  level  25. 
CriminJ  1  History  Category- 1).  The 
defends  nt  is  sentenced  to  65  months. 
Shortly  thereafter,  the  defendant  pleads 
guilty  a  id  accepts  responsibility  for  the 
level  24  offense.  The  guideline  range  is 
46-57  rionths  (final  offense  level  22, 
Criminc  1  History  Category  II).  The 
defendc  nt  has  served  2  months  on  the 
first  ser  tence  at  the  time  of  sentencing 
on  the  s  Bcond  offense.  If,  in  Example  2, 
the  seni  encing  court  imposed  a  sentence 
within  he  applicable  guideline  range 
for  the  !  econd  offense,  and  ordered  that 
sentenc  j  to  run  consecutively  to  the  first 
sentenc  3,  the  aggregate  term  of 
imprisonment  (between  111  and  122 
months  would  be  substantially  higher 
than  thi  guideline  range  of  70^87 
months  that  would  have  been  applicable 
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had  the  defendant  been  sentenced  for 
both  offenses  at  the  same  time.  On  the 
other  hand,  if  such  sentence  were 
imposed  to  run  concurrently,  the 
aggregate  term  of  imprisonment  (65 
months)  would  provide  no  additional 
punishment  for  the  second  offense  and 
would  be  lower  than  the  guideline  range 
of  70-87  months  that  would  have  been 
applicable  had  the  defendant  been 
sentenced  for  both  offenses  at  the  same 
time.  Subsection  (c)  is  designed  to 
provide  a  methodology  to  allow  the 
court,  to  the  extent  practicable,  to 
impose  a  total  punishment  that 
approximates  tie  total  punishment  that 
would  have  been  imposed  had  the 
sentences  both  been  federal  sentences 
imposed  at  the  same  time  under  §  5G1.2 
(Sentencing  on  Multiple  Counts  of 
Conviction). 

4.  The  apphcation  of  subsection  (c) 
has  the  following  steps: 

(1)  the  court  determines  the  guideUne 
range  for  the  instant  offense  (as  in  any 
case); 

(2)  the  court  determines,  to  the  extent 
feasible,  the  total  punishment  that  it 
would  have  imposed  under  §  5G1.2 
(Sentencing  on  Multiple  Counts  of 
Conviction)  had  all  the  offenses  (the 
instant  offense  and  any  offense  resulting 
in  the  undischarged  term  of 
imprisoimient)  been  federal  offenses  for 
which  sentences  were  being  imposed  at 
the  same  time.  If  a  reasonable  estimate 
of  the  total  punishment  guideline  range 
cannot  be  made  using  this  method,  the 
court  may  use  any  reasonable  method 
for  determining  an  appropriate  total 
punishment; 

(3)  the  court  then  determines  the 
specific  sentence  for  the  instant  offense, 
and  whether  that  sentence  will  run 
concurrently,  partially  concurrently,  or 
consecutively  to  the  remainder  of  the 

.  undischarged  term  of  imprisonment. 
The  objective  is  to  impose  a  sentence 
that  (i)  is  consistent  with  the  guideline 
range  for  the  instant  offense  (assuming 
no  aggravating  or  mitigating  factors 
warranting  a  departure),  and  (ii)  is 
structured  in  such  a  way  that  the 
resulting  aggregate  term  of 
imprisonment  will  reflect  the 
appropriate  total  punishment. 

The  form  of  the  sentence  that  will  best 
accomplish  the  objectives  of  this 
provision  will  depend  upon  the  length 
and  type  of  the  undischarged  term  of 
imprisonment  and  the  amount  of  time 
the  defendant  has  served  on  that 
sentence.  The  following  examples  show 
the  apphcation  of  this  provision  to  a 
variety  of  typical  cases. 

Examples: 

(A)  The  guideline  range  applicable  to 
the  instant  offense  is  24-30  months. 
Sufficient  information  is  available  to 


establish  that  the  combined  guideline 
range  would  have  been  30-37  months  if 
both  the  instant  offense  and  the  offense 
resulting  in  the  undischarged  term  of 
imprisoimient  had  been  federal  offenses 
that  were  being  sentenced  at  the  same 
time.  The  court  determines  that  a 
sentence  of  36  months'  imprisonment 
would  provide  the  appropriate  total 
punishment.  The  undischarged  term  of 
imprisonment  is  an  indeterminate 
sentence  of  imprisonment  with  a  60- 
month  ma^mum.  At  the  time  of 
sentencing  on  the  instant  offense,  the 
defendant  has  served  10  months  on  that 
sentence.  In  this  case,  a  sentence  of  26 
months'  imprisonment  to  be  served 
concurrently  with  the  remainder  of  the 
undischarged  term  of  imprisonment 
would  (1)  be  within  the  guideline  range 
for  the  instant  offense,  and  (2)  achieve 
the  appropriate  total  punishment. 

(B)  The  guideline  range  applicable  to 
the  instant  offense  is  24-30  months. 
Sufficient  information  is  available  to 
establish  that  the  combined  guideline 
range  would  have  been  30-37  months  if 
both  the  instant  offense  and  the  offense 
resulting  in  the  undischarged  term  of 
imprisonment  had  been  federal  offenses 
that  were  being  sentenced  at  the  same 
time.  The  court  determines  that  a 
sentence  of  36  months'  imprisonment 
would  provide  the  appropriate  total 
punishment.  The  undischarged  term  of 
imprisoimnent  is  a  six-month 
determinate  sentence.  At  the  time  of 
sentencing  on  the  instant  offense,  the 
defendant  has  served  3  months  on  that 
sentence.  In  this  case,  a  sentence  of  30 
months'  imprisonment  to  be  served 
consecutively  to  the  undischarged  term 
of  imprisonment  would  (1)  be  within 
the  guideline  range  for  the  instant 
offense,  and  (2)  achieve  the  appropriate 
incremental  penalty. 

(C)  The  guideline  range  applicable  to 
the  instant  offense  is  24-30  months. 
Sufficient  information  is  available  to 
establish  that  the  combined  guideline 
range  would  have  been  30-37  months  if 
both  the  instant  offense  and  the  offense 
resulting  in  the  undischarged  term  of 
imprisonment  had  been  federal  offenses 
that  were  being  sentenced  at  the  same 
time.  The  court  determines  that  a 
sentence  of  36  months'  imprisonment 
would  provide  the  appropriate  total 
punishment.  The  undischarged  term  of 
imprisoim^ient  is  an  indeterminate 
sentence  with  a  60-month  maximum.  At 
the  time  of  sentencing  on  the  instant 
offense  (April  1,  1994),  the  defendant 
has  served  2  months  on  that  sentence. 
In  this  case,  a  sentence  of  30  months' 
imprisorunent  to  commence  upon  the 
defendant's  release  from  imprisonment 
on  the  undischarged  term  of 
imprisonment,  or  on  August  1.  1994. 


whichever  is  earlier,  would  (1)  be 
within  the  guideline  range  for  the 
instant  offense  and  (2)  achieve  the 
appropriate  total  penalty.  Note  that  if 
the  defendant  was  released  from  state 
custody  prior  to  August  1,  1994.  the 
sentence  for  the  instant  offense  will  be 
fully  consecutive  to  the  state  sentence. 
If  the  defendant  is  still  in  state  custody 
as  of  August  1,  1994,  the  sentence  for 
the  instant  offense  will  be  concurrent 
with  the  remainder  of  the  state  sentence 
beginning  on  that  date.  See  Application 
Note  5  below  for  the  procedure  to  use 
in  imposing  a  partially  concurrent 
sentence. 

(D)  The  applicable  guideline  range  for 
the  instant  offense  is  24-30  months. 
Sufficient  information  is  available  to 
establish  that  the  combined  guideline 
range  would  have  been  30-37  months  if 
both  the  instant  offense  and  the  offense 
resulting  in  the  undischarged  term  of 
imprisonment  been  federal  offenses  that 
were  being  sentenced  at  the  same  time. 
The  court  determines  that  a  sentence  of 
36  months'  imprisonment  would 
provide  the  appropriate  total 
punishment.  The  undischarged  term  of 
imprisonment  is  an  indeterminate  state 
sentence  with  a  60-month  maximum.  At 
the  time  of  sentencing  on  the  instant 
offense  (April  1. 1994),  the  defendant 
has  served  24  months  on  the  state 
sentence.  In  this  case,  a  downward 
departure  to  a  sentence  of  12  months' 
imprisonment  to  be  sen'ed  concurrently 
with  the  remainder  of  the  undischarged 
term  of  imprisonment  would  be 
appropriate  to  achieve  the  appropriate 
total  punishment. 

(E)  The  guideline  range  applicable  to 
the  instant  offense  is  24-30  months. 
Because  of  a  lack  of  information,  the 
combined  guidefine  range  (had  both  the 
instant  offense  and  the  offense  resulting 
in  the  undischarged  term  of 
imprisonment  offenses  been  federal 
offenses  that  were  being  sentenced  at 
the  same  time)  cannot  reasonably  be 
determined  from  the  information 
available.  Only  a  rough  estimate  of  from 
30  to  63  months  can  be  made.  The  court 
may  use  any  reasonable  method  to 
determine  the  appropriate  total 
punishment  and  then  impose  sentence 
using  the  methods  set  forth  in  Examples 
(A),  (B),  (C),  or  (D)  above,  as 
appropriate. 

5.  To  impose  a  partially  concurrent 
sentence,  the  court  may  provide  in  the 
Judgment  and  Commitment  Order  that 
the  sentence  for  the  instant  offense  shall 
commence  (A)  when  the  defendant  is 
released  from  the  prior  undischarged 
sentence,  or  (B)  on  a  specified  date, 
whichever  is  earlier.  This  order 
provides  for  a  fully  consecutive 
sentence  if  the  defendant  is  released  on 


the  undischarged  term  of  imprisonment 
on  or  before  the  date  specified  in  the 
order,  and  a  partially  concurrent 
sentence  if  the  defendant  is  not  released 
on  the  undischarged  term  of 
imprisonment  by  that  date.  .See 
Background  Commentary. 

6.  If  a  defendant  is  serving  an 
unexpired  term  of  imprisonment  in 
connection  with  a  probation,  parole,  or 
supervised  release  violation,  the 
revocation  policy  statements  in  Chapter 
Seven  (Violations  of  Probation  and 
Supervised  Release)  shall  be  used  in 
determining  the  appropriate  total 
punishment  as  if  the  defendant  had 
been  on  federal  probation  or  supervised 
release  at  the  time  of  the  violation  (i.e., 
the  guideline  range  applicable  to  the 
violation  of  probation,  parole,  or 
supervised  release  is  to  be  added  to  the 
guideline  range  for  the  instant  offense  to 
determine  the  total  punishment 
guideline  range).  Note  that  the  conduct 
resulting  in  the  revocation  of  probation, 
parole,  or  supervised  release  (rather 
than  the  offense  that  resulted  in  the 
period  of  probation,  parole,  or 
supervised  release)  is  considered  in 
determining  the  total  punishment  range. 
The  sentence  for  the  offense  that 
resulted  in  the  period  of  probation, 
parole,  or  supervised  release  is  treated 
as  prior  criminal  history. 

7.  In  an  unusual  case,  the  instant 
offense  may  include  a  count  to  which 
subsection  (a)  applies  and  a  count  to 
which  subsection  (b)  or  (c)  applies.  For 
example,  a  defendant  subject  to  an 
unexpired  federal  term  of  imprisonment 
for  a  drug  offense  may  be  sentenced  for 
two  additional  federal  offenses — one 
count  pertaining  to  a  drug  offense 
committed  about  the  same  time  as  the 
drug  offense  for  which  the  defendant  is 
currently  serving  the  unexpired  term  of 
imprisonment  and  one  count  for 
possession  of  contraband  in  prison 
during  the  unexpired  term  of 
imprisonment.  In  this  case,  subsection 
(a)  will  apply  to  the  second  count,  and 
subsection  (b)  or  (c)  (depending  on  the 
specifics  of  the  case)  will  apply  to  the 
first  count.  In  such  a  case,  in  order  to 
achieve  an  appropriate  total 
punishment,  the  determinations  under 
this  section  will  need  to  be  made 
separately  for  the  counts  to  which 
subsection  (a)  applies  and  the  counts  to 
which  subsections  (b)  and  (c)  apply.  In 
the  above  example,  subsection  (a)  will 
require  that  any  term  of  imprisonment 
on  the  first  count  run  consecutively  to 
the  unexpired  term  of  imprisonment. 
Subsections  (b)  and  (c)  may  call  for  a 
different  result  (e.g..  a  concurrent  or 
partially  concurrent  sentence)  on  the 
second  count. 


8.  Occasionally,  a  defendant  may 
receive  a  sentence  of  imprisonment  on 
another  offense  after  the  completion  of 
the  instant  offense,  yet  be  released  from 
imprisonment  on  that  sentence  before 
sentencing  on  the  instant  offense.  For 
example,  after  the  completion  of  the 
instant  federal  offense,  the  defendant 
receives  an  eighteen-month  term  of 
imprisonment  for  a  state  offense.  While 
in  state  custody,  the  defendant  is 
convicted  of  the  instant  offense,  but 
sentencing  is  not  scheduled  until  after 
the  defendant  is  released  from 
imprisonment  on  the  state  offense.  If 
subsection  (b)  would  have  applied  but 
for  the  defendant's  release  from 
imprisonment  prior  to  sentencing  on  the 
instant  offense,  subsection  (b)  shall 
continue  to  apply;  i.e.,  the  defendant  is 
to  be  given  credit  for  guideline  purposes 
for  the  time  imprisoned  on  the  prior 
sentence.  If  sub.section  (c)  would  have 
applied  but  for  the  defendant's  release 
from  imprisonment  p.rior  to  sentencing 
on  the  instant  offense,  subsection  (c) 
shall  continue  to  apply  to  guide  the 
determination  of  an  appropriate  total 
punishment.". 

The  Commentary  to  §  5G1.3  captioned 
"Background  "  is  amended  by  inserting 
the  following  additional  paragraphs  at 
the  end: 

"Overlapping  sentences,  as  described 
in  Application  Note  5,  were  not 
authorized  in  the  federal  system  prior  to 
the  Sentencing  Reform  Act  of  1984.  The 
Congress,  however,  in  enacting  28 
U.S.C.  §994(1)(1).  cleariy  contemplated 
that  the  new  18  U.S.C.  §  3584  would 
allow  the  imposition  of  overlapping 
(partially  concurrent)  sentences  in 
addition  to  fully  concurrent  or 
consecutive  sentences.  S.  Rep.  Na.  225. 
98th  Cong.,  1st  Sess.  177  (1983)  {'It  is 
the  Committee's  intent  that,  to  the 
extent  feasible,  the  sentences  for  each  of 
the  multiple  offenses  be  determined 
separately  and  the  degree  to  which  thev 
should  overlap  be  specified.').  Without 
the  ability  to  fashion  such  a  sentence, 
the  instruction  to  the  Commis.sion  to 
provide  a  reasonable  incremental 
penalty  for  additional  offenses  in  28 
U.S.C.  §994(1)(1)  cojuld  not  be 
successfully  implemented,  particularl\ 
if  the  defendant's  release  date  on  the 
undischarged  term  of  imprisonment 
cannot  readily  be  determined  in 
advance  (e.g.,  in  the  case  of  an 
indeterminate  sentence  subject  to  parole 
release). 

Prior  to  the  Sentencing  Reform  Act  of 
1984  (SRA),  only  the  Bureau  of  Prisons 
had  the  authority  to  commence  a  federal 
sentence  before  the  defendant's  release 
from  imprisoimient  on  a  state  sentence. 
See,  e.g.,  United  States  v.  Segal,  549 
F.2d  1293. 1301  (9th  Cir.  1977). 
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defendant  has  been  convicted  of  a 
federal  offense  charging  the  sale  of  30 
grams  of  cocaine.  Under  §  lBl.3 
(Relevant  Conduct),  the  defendant  is 
held  accountable  for  the  sale  of  an 
additional  15  grams  of  cocaine  that  is 
part  of  the  same  course  of  conduct  for 
which  the  defendant  has  been  convicted 
and  sentenced  in  state  court.  The 
defendant  received  a  nine-month 
sentence  of  imprisonment  for  this  state 
offense  and  has  served  six  months  at  the 
time  of  sentencing  on  the  instant  federal 
offense.  The  guideline  range  applicable 
to  the  defendant  is  10-16  months 
(Chapter  Two  offense  level  of  14  for  sale 
of  45  grams  of  c  ocaine;  2-level  reduction 
for  acceptance  of  responsibility;  final 
offense  level  of  12;  Criminal  History 
Category  I).  The  court  determines  that  a 
sentence  of  13  months  provides  the 
appropriate  total  punishment.  Because 
the  defendant  has  already  served  six 
months  on  the  related  state  charge  as  of 
the  date  of  sentencing  on  the  instant 
federal  offense,  a  sentence  of  seven 
months,  imposed  to  run  concurrently 
with  the  remainder  of  the  defendant's 
state  sentence,  achieves  this  result.  For 
clarity,  the  court  should  note  on  the 
Judgment  in  a  Criminal  Case  Order  that 
the  sentence  imposed  is  not  a  departure 
from  the  guidelines  because  the 
defendant  has  been  credited  for 
guideline  purposes  under  §  5Gl.3(b) 
with  six  months  served  in  state  custody 
that  will  not  be  credited  to  the  federal 
sentence  under  18  U.S.C.  §  3585(b).'". 

The  Commentary  to  §  5G1.3  captioned 
'"Application  Notes"  is  amended  by  , 
renumbering  Note  4  as  Note  6;  and  by 
deleting  Note  3  and  inserting  in  lieu 
thereof: 

'"3.  If  neither  subsection  (a)  nor  (b) 
applies,  and  the  defendant  is  subject  to 
an  undischarged  term  of  imprisorunent 
resulting  from  a  non-departure  sentence 
for  a  federal  offense  imposed  pursuant 
to  the  Sentencing  Reform  Act. 
subsection  (c)  applies. 

Under  subsection  (c).  the  court 
determines  the  guideline  range  that 
would  have  been  applicable  had  all  the 
offenses  (the  instant  offense  and  the 
offense(s)  resulting  in  the  undischarged 
term  of  imprisonment)  been  offenses  for 
which  sentences  were  being  imposed  at 
the  same  time. 

The  purpose  of  subsection  (c)  is 
illustrated  by  the  following  examples. 
Example  (1):  A  defendant  with  no  prior 
convictions  robs  two  banks  in  different 
federal  judicial  districts.  The  first 
offense  is  a  level  27  offense;  the  second 
offense  is  a  level  24  offense.  The  charges 
are  consolidated  and  the  defendant 
pleads  guilty  and  accepts  responsibility 
for  his  conduct.  The  final  offense  level 
is  27  (the  two  offenses  result  in  a  level 


29  under  the  multiple  count  rules, 
reduced  by  two  levels  for  acceptance  of 
responsibility).  The  defendant  is  in 
Criminal  History  Category  I.  The 
applicable  guideline  range  is  70-87 
months.  There  are  no  aggravating  or 
mitigating  factors  sufficient  to  warrant  a 
guideline  departure.  Example  (2):  The 
same  circumstances  exist  as  in  Example 
(1)  except  that  the  charges  are  not 
consohdated.  The  defendant  first  pleads 
guilty  and  accepts  responsibility  for  the 
level  27  offense.  The  guideline  range  is 
57-71  months  (final  offense  level  25, 
Criminal  History  Category  I).  The 
defendant  is  sentenced  to  65  months. 
Shortly  thereafter,  the  defendant  pleads 
guilty  and  accepts  responsibility  for  the 
lever24  offense.  The  guideline  range  is 
46-57  months  (final  offense  level  22, 
Criminal  History  Category  II).  The 
defendant  has  served  2  months  on  the 
first  sentence  at  the  time  of  sentencing 
on  the  second  offense.  If,  in  Example  2. 
the  sentencing  court  imposed  a  sentence 
within  the  applicable  guideline  range 
for  the  second  offense,  and  ordered  that 
sentence  to  run  consecutively  to  the  first 
sentence,  the  aggregate  term  of 
imprisonment  (between  111  and  122 
months)  would  be  substantially  higher 
than  the  guideline  range  of  70-87 
months  that  would  have  been  applicable 
had  the  defendant  been  sentenced  for 
both  offenses  at  the  same  time.  On  the 
other  hand,  if  such  sentence  were 
imposed  to  run  concurrently,  the 
aggregate  term  of  imprisonment  (65 
months)  would  provide  no  additional 
punishment  for  the  second  offense  and 
would  be  lower  than  the  guideline  range 
of  70-87  months  that  would  have  been 
applicable  had  the  defendant  been 
sentenced  for  both  offenses  at  the  same 
time.  Subsection  (c)  is  designed  to 
provide  a  methodology  to  allow  the 
court,  to  the  extent  practicable,  to 
impose  a  total  punishment  that 
approximates  the  total  punishment  that 
would  have  been  imposed  had  the 
sentences  both  been  federal  sentences 
imposed  at  the  same  time. 

4.  When  determining  the  applicable 
guideline  range  under  subsection  (c), 
use  the  offense  level  determinations 
previously  established  for  the  offense 
resulting  in  the  undischarged  term  of 
imprisonment.  That  is,  this  provision 
does  not  contemplate  a  re-examination 
of  the  offense  level  determinations  for 
the  offense  resulting  in  the 
undischarged  term  of  imprisonment. 
Note  also  that  no  criminal  history  points 
for  the  offense  resulting  in  the 
undischarged  term  of  imprisonment  are 
added  in  determining  the  criminal 
histor\'  category  under  this  subsection 

In  the  unusual  case  in  which  there  is 
insufficient  information  for  the  court  to 


determine  the  combined  guideline  range 
(the  guideline  range  that  would  have 
applied  if  all  the  offenses  were  being 
sentenced  at  the  same  time),  it  will  not 
be  possible  to  use  subsection  (c); 
therefore,  subsection  (d)  will  apply 
instead. 

5.  Under  subsection  (d),  the  court 
shall  use  any  reasonable  method  to 
determine  whether  the  sentence  for  the 
instant  offense  should  be  imposed  to 
run  concurrently  or  consecutively  to  the 
undischarged  term  of  imprisonment. 
Where  the  court  has  sufficient 
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information  about  the  offense  conduct 
that  resulted  in  the  undischarged  term 
of  imprisonment,  the  court  should,  to 
the  extent  practicable,  impose  a 
sentence  for  the  instant  offense  that 
results  in  a  combined  sentence  that 
approximates  the  total  (aggregate) 
punishment  that  would  have  been 
imposed  under  §  5G1.2  (Sentencing  on 
Multiple  Counts  of  Conviction)  had  all 
of  the  offenses  been  federal  offenses  for 
which  sentences  were  being  imposed  at 
the  same  time.  If  a  reasonable  estimate 


of  the  applicable  total  punishment 
guideline  range  under  §5Gl.2  cannot  be 
made  from  the  information  available, 
the  court  may  use  any  reasonable 
method  to  determine  an  appropriate 
total  punishment.". 

The  Commentary  to  §  5G1.3  captioned 
Application  Notes  is  amended  in  Note 
6  (formerly  Note  4)  by  deleting  "§  7B1.3 
and  7B1.4"  and  inserting  in  lieu  thereof 
"Chapter  Seven".] 

(PR  Doc.  95-271  Filed  1-6-95:  8:45  am] 
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,,  Washington,  DC  20405. 
i  te  FAR  case  94-701  in  all 
related  to  this  case. 
INFORMATION  CONTACT:  Ms. 
,  Contract  Award  Team 
703)  614-1634  in  reference 
case.  For  general 
contact  the  FAR 
Room  4037,  GS  Building, 
1,  ex:  20405  (202)  501-4755. 
FAR  case  94-701. 


SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Federal  Acquisition  Streamlining 
Act  of  1994,  Pub.  L.  103-355,  provides 
authorities  that  streamline  the 
acquisition  process  and  minimize 
burdensome  Government-unique 
requirements.  Major  changes  that  can  be 
expected  in  the  acquisition  process  as  a 
result  of  Federal  Acquisition 
Streamlining  Act  implementation 
include  changes  in  the  areas  of 
Commercial  Item  Acquisition. 
Simplified  Acquisition  Procedures,  the 
Truth  in  Negotiations  Act.  and 
Introduction  of  the  Federal  Acquisition 
Computer  Network. 

This  notice  aimounces  proposed  FAR 
revisions  developed  under  FAR  Case 
94-701,  Contract  Award 
Implementation,  which  implements  the 
following  sections  of  the  Act: 
—Sections  1002  and  1052  amended  10 
U.S.C.  2304(b)  and  41  U.S.C.  253(b) 
to — (1)  ensure  the  continuous 
availability  of  a  reliable  source  of 
supply;  (2)  satisfy  projected  needs 
based  on  a  history  of  high  demand; 
and  (3)  satisfy  a  critical  need  for 
medical,  safety,  or  emergency 
supplies,  as  reasons  for  establishing  or 
maintaining  alternative  sources. 
(Implementation  at  FAR  6.202.) 
—Sections  1003  and  1053  amended  10 
U.S.C.  2304(f)(l)(B)(i)  and  41  U.S.C. 
253(f){l)(B)(i)  to  clarify  the  approval 
authority  for  use  of  other  than  full  and 
open  competition.  (Implementation  at 
FAR  6.304.) 
— Sections  1005  and  1055  amended  10 
U.S.C.  2304(c)(3)  and  41  U.S.C.  253(c) 
to  add  the  acquisition  of  expert 
services  for  use  in  any  litigation  or 
dispute  involving  the  Federal 
Government  as  an  exception  to  use  of 
full  and  open  competition. 
(Implementation  at  FAR  6.302-5.) 
Section  1055  also  amended  41  U.S.C. 
416(c)  and  15  U.S.C.  637(c)  to  provide 
an  exception  to  the  publication  of 
notices  in  the  Commerce  Business 
Daily  for  acquisition  of  expert 
services.  (Implementation  at  FAR 
5.202,  5.301,  and  6.302-3.) 
—Sections  1011  and  1061  amend  10 
U.S.C.  2305(a)  and  41  253a  to  (1) 
make  procedures  for  award  of 
contracts  without  discussion 
comparable  in  Department  of  Defense 
and  civilian  agencies,  (2)  require 
solicitations  for  competitive  proposals 
to  include  all  significant  factors  and 
subfactors  and  whether  they  are  more 
important,  of  equal  importance  or  less 
important  than  cost  or  price  and  (3) 
permit  agencies  to  disclose  numerical 
weights  assigned  to  evaluation  factors 
at  their  discretion.  (Implementation  at 


FAR  15.407, 15.605,  15.610,  and 
52.215-16.) 
—Sections  1012  and  1062  amend  10 
U.S.C.  2305(a)  and  41  U.S.C.  253(a)  to 
require  a  determination  that  it  is 
likely  that  an  option  will  be  exercised 
before  providing  for  evaluation  of 
prices  of  options  in  solicitations  for 
contracts  awarded  using  sealed  bid 
procedures.  (Implementation  at  FAR 
17.202  and  17.208.) 
—Sections  1013  and  1063  amend  10 
U.S.C.  2305(b)  and  41  U.S.C.  253b  to 
require,  within  three  days  of  contract 
award,  notification  to  unsuccessful 
offerors  that  a  contract  has  been 
aweuded  and  to  allow  electronic 
transmission  of  the  notice. 
(Implementation  at  FAR  14.407-1. 
14.408-1,  15.1001,  15.1002  and 
36.304.) 
—Sections  1014  and  1064  amend  10 
U.S.C.  2305(b)  and  41  U.S.C.  253b  to 
(1)  allow  offerors  to  request  a 
debriefing  within  three  days  of  receipt 
of  notice  of  award  and  requires 
agencies,  to  the  maximum  extent 
practicable,  to  conduct  the  debriefings 
within  five  days,  and  (2)  specify 
minimum  requirements  for  content  of 
the  debriefings.  (Implementation  at 
FAR  15.1003  and  36.607.) 
—Section  1555  amends  40  U.S.C.  481  to 
allow  nonprofit  agencies  for  the  blind 
or  severely  disabled  providing 
supplies  or  services  under  a  Javits- 
VVagner-O'Day  Act  contract  to  use 
Government  supply  sources  in 
performing  the  contract. 
(Implementation  at  FAR  51.101  and 
51.102.) 
—Section  7203  amends  10  U.S.C.  2304 
and  41  U.S.C.  253  to  state 
Congressional  policy  regarding 
legislative  requirements  for  award  of 
a  new  contract  to  a  specific  non- 
Federal  Government  entity.  j 
(Implementation  at  FAR  6.302-5.)         | 
— Section  1004  requires  the  Federal  i 
Procurement  Data  System  to  collect 
from  contracts  in  excess  of  the 
simplified  acquisition  threshold  data 
on  awards  to  small  and  disadvantaged 
businesses  using  either  set  asides  or 
full  and  open  competition,  awards  to 
businesses  owned  and  controlled  by 
women,  the  number  of  offers  received 
in  response  to  a  solicitation,  task 
order  contracts  and  contracts  for  the 
acquisition  of  commercial  items. 
(Implementation  at  FAR  4.601.) 
The  FAR  Council  is  interested  in  an 
exchange  of  ideas  and  opinions  with 
respect  to  the  regulatory 
implementation  of  the  Act.  For  that 
reason,  the  Council  is  conducting  a 
series  of  public  meetings.  However,  the 
Council  has  not  scheduled  a  public 


meeting  on  this  rule  (FAR  case  94-701) 
because  of  the  clarify  and  non- 
controversial  nature  of  the  rule.  If  the 
public  believes  such  a  meeting  is 
needed  with  respect  to  this  rule,  a  letter 
requesting  a  public  meeting  and 
outlining  the  nature  of  the  requested 
meeting  shall  be  submitted  to  and 
received  by  the  FAR  Secretariat  (see 
ADDRESSES  caption)  on  or  before 
February  8, 1995.  The  FAR  Council  will 
consider  such  requests  in  determining 
whether  a  public  meeting  on  this  rule 
should  be  scheduled. 

B.  Regulatory  Flexibility  Act 

The  ;>:oposed  rule  is  not  expected  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq. ' 
because  it  affects  internal  operating 
procedures  of  the  Federal  Government. 
An  Initial  Regulatory  Flexibility 
Analysis  has,  therefore,  not  been 
performed.  Comments  from  small 
entities  concerning  the  affected  FAR 
subparts  will  also  be  considered  in 
accordance  with  5  U.S.C.  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  cite  5  U.S.C.  601,  et  seq. 
(FAR  case  94-701)  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
fo  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  ef  seq. 

List  of  Subjects  in  48  CFR  Chapter  1 

Government  procurement. 

Dated:  December  29, 1994. 
Edward  C  Loeb, 
Deputy  Project  Manager  for  the 
Implementation  of  the  Federal  Acquisition 
Streamlining  Act  of  J  994. 

Therefore,  it  is  proposed  that  48  CFR 
Chapter  1  be  a!?iended  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
Chapter  1  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  4— ADMINISTRATIVE  MATTERS 

2.  Section  4.601  is  amended  by 
redesignating  existing  paragraph  (d)  as 
(e)  and  revising  it;  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

4.601    Record  requirements. 


(d)  In  addition  to  the  information 
described  in  paragraphs  (b)  and  (c)  of 
this  section,  for  procurements  exceeding 
$25,000,  the  following  information  shall 
be  accessible: 

(1)  Awards  to  small  disadvantaged 
businesses  using  either  set-asides  or  full 
and  open  competition. 

(2)  Awards  to  business  concerns 
owned  and  controlled  by  women. 

(3)  The  number  of  offers  received  in 
response  to  a  solicitation. 

(4)  Task  or  delivery  order  contracts. 

(5)  Contracts  for  the  acquisition  of 
commercial  items. 

(e)  This  information  shall  be 
transmitted  to  the  Federal  Procurement 
Data  System  in  accordance  with  agency 
procedures. 

PART  5— PUBLICIZING  CONTRACT 
ACTIONS 

5.201    [Amended] 

3.  Section  5.201  is  amended  in 
paragraph  (a)  by  removing  "(15  U.S.C. 
637(c))"  and  inserting  "(15  U.S.C. 
637(e))". 

4.  Section  5.202  is  amended  at  the 
end  of  paragraph  (a)(ll)  by  removing 
";or";  at  the  end  of  paragraph  (a)(12)  by 
removing  the  period  and  inserting  "; 
or";  and  by  adding  paragraph  (a)(13)  to 
read  as  follows: 


5.202    Exceptions. 

*  •        *         •       .  • 

(a)*   •   • 

(13)  The  contract  action  is  for  the 
services  of  an  expert  to  support  the 
Federal  Government  in  any  current  or 
anticipated  litigation  or  dispute. 

*  •        •        •        • 

5.  Section  5.301  is  amended  at  the 
end  of  paragraph  (b)(5)  by  removing 
"or";  at  the  end  of  paragraph  (b)(6)  by 
removing  the  period  and  inserting  "; 
or";  and  by  adding  paragraph  (b)(7)  to 
read  as  follows: 

5.301    General. 

*  •        •        •        • 

(b)*  *  • 

(7)  The  award  is  for  the  services  of  an 
expert  to  support  the  Federal 
Government  in  any  current  or 
anticipated  litigation  or  dispute. 


PART  6— COMPETITION 
REQUIREMENTS 

6.  Section  6.202  is  amended  by 
revising  paragraph  (a)(1);  at  the  end  of 
paragraph  (a)(2)  by  removing  "or";  at 
the  end  of  paragraph  (a)(3)  by  removing 
the  period  and  inserting  a  semicolon; 
adding  paragraphs  (a)(4)  through  (a)(6); 
and  removing  from  paragraphs  (b)(1) 
and  (b)(3)  the  word  "above"  and 


inserting  "of  this  section".  The  revised 
text  reads  as  follows: 

6.202    Establishing  or  maintaining 
alternative  sources. 

(a)*   •   * 

(1)  Increase  or  maintain  competition 
and  likely  result  in  reduced  overall 
costs  for  the  acquisition,  or  for  any 
anticipated  acquisition; 

•  •        •        •        « 

(4)  Ensure  the  continuous  availability 
of  a  reliable  source  of  supplies  or 
ser\'ices; 

(5)  Satisfy  projected  needs  based  on  a 
history  of  high  demand;  or 

(6)  Satisfy  a  critical  need  for  medical, 
safety,  or  emergency  supplies. 

*  »        •        •        • 

7.  Section  6.302-3  is  amended  by 
revising  the  heading  and  paragraph 
(a)(2);  and  by  adding  paragraph  (b)(3)  fo 
read  as  follows: 

6.302-3    Industrial  mobilization; 
engineering,  developmental,  or  research 
capability;  or  expert  services, 
(a)  •   *   • 

(2)  Full  and  open  competition  need 
not  be  provided  for  when  if  is  necessary 
to  award  the  contract  to  a  particular 
source  or  sources  in  order  (i)  to 
maintain  a  facility,  producer, 
manufacturer,  or  other  supplier 
available  for  furnishing  supplies  or 
services  in  case  of  a  national  emergency 
or  to  achieve  industrial  mobihzation,  (ii) 
to  establish  or  maintain  an  essential 
engineering,  research,  or  development 
capability  to  be  provided  by  an 
educational  or  other  nonprofit 
institution  or  a  federally  funded 
research  and  development  center,  or  (iii) 
to  acquire  the  services  of  an  expert  for 
any  current  or  anticipated  litigation  or 
dispute. 

(b)«  •   • 

(3)  Use  of  the  authority  in  paragraph 
(a)(2)(iii)  of  this  subsection  may  be 
appropriate  when  it  is  necessary  to 
acquire  the  services  of — 

(i)  An  expert  to — 

(A)  Assist  the  Government  in  the 
analysis,  presentation,  or  defense  of  any 
claim  or  request  for  adjustment  to 
contract  terms  or  conditions,  whether 
asserted  by  a  contractor  or  the 
Government,  which  is  in  litigation  or 
dispute,  or  is  anticipated  to  result  in 

,  dispute  or  htigation  before  any  court, 
administrative  tribunal,  or  agency,  or 

(B)  Participate  in  any  part  of  an 
alternative  dispute  resolution  process, 
including  but  not  limited  fo  evaluafors, 
factfinders,  or  witnesses,  regardless  of 
whether  the  expert  is  expected  to  testify; 
or 

(ii)  A  neutral  person,  e.g.,  mediators 
or  arbitrators,  to  facilitate  the  resolution 
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PART  14— SEALED  BIDDING 

10.  Section  14.407-1  is  amended  by 
revising  paragraphs  (a)(1)  and  (d)(2)  to 
read  as  follows: 

14.407-1  General. 

(a)  *  *  *  (1)  by  written  or  electronic 
notice,  *  *   * 

»        »        *        *        « 

(d)  *   *   * 

(2)  use  of  the  Award  portion  of  SF  33, 
SF  26,  or  SF  1447.  does  not  preclude  the 
additional  use  of  informal  documents, 
including.telegrams  or  electronic 
transmissions,  as  notices  of  awards. 

11.  Section  14.408-1  is  revised  to  read 
as  follows: 

14.408-1    Award  of  unclassified  contracts. 

(a)(1)  The  contracting  officer  shall  as 
a  minimum  (subject  to  any  restrictions 
in  48  CFR  part  9.  subpart  9.4)— 

(i)  Notify  each  unsuccessful  bidder  in 
wTiting  or  electronically  within  three 
days  after  contract  award,  that  its  bid 
was  not  accepted; 

(ii)  Extend  appreciation  for  the 
intere.st  the  unsuccessful  bidder  has 
shown  in  submitting  a  bid;  and 

(iii)  When  Award  is  made  to  other 
than  a  low  bidder,  state  the  reason  for 
rejection  in  the  notice  to  each  of  the 
unsuccessful  low  bidders. 

(2)  For  acquisitions  subject  to  the 
Trade  Agreements  Act  or  the  North 
American  Free  Trade  Agreement 
(NAFTA)  Implementation  Act  (see 
25.405(e)),  agencies  shall  include  in 
notices  given  unsuccessful  offerors  from 
designated  or  NAFTA  countries — 

(i)  The  dollar  amount  of  the 
successful  offer;  and 

(ii)  The  name  and  address  of  the 
successful  offeror. 

(b)  Information  included  in  paragraph 
(a)(2)  of  this  subsection  shall  be 
provided  to  any  unsuccesshil  bidder 
upon  request  except  when  multiple 
awards  have  been  made  and  furnishing 
information  on  the  successful  bids 
would  require  so  much  work  as  to 
interfere  with  normal  operations  of  the 
contracting  office.  In  such 
circumstances,  only  information 
concerning  location  of  the  abstract  of 
offers  need  be  given. 

(c)  When  a  request  is  received 
concerning  an  unclassified  invitation 
from  an  inquirer  who  is  neither  a  bidder 
nor  a  representative  of  a  bidder,  the 
contracting  officer  should  make  every 
effort  to  furnish  the  names  of  successful 
bidders  and,  if  requested,  the  prices  at 
which  awards  were  made.  However, 
when  such  requests  require  so  much 
work  as  to  interfere  with  the  normal 
operations  of  the  contracting  office,  the 
inquirer  will  be  advised  where  a  copy 
of  the  abstract  of  offers  may  be  seen. 


(d)  Requests  for  records  shall  be 
governed  by  agency  regulations 
implementing  48  CFR  part  24,  subpart 
24.2. 

PART  15-CONTRACTING  BY 
NEGOTIATION 

12.  Section  15.407  is  amended  by 
revising  paragraph  (d)(4)  to  read  a* 
follows: 

15.407    Solicitation  provisions. 

***** 

(d)  *   *   * 

(4)  Insert  in  RFP's  the  provision  at 
52.215-16.  Contract  Award. 

(i)  If  the  RFP  is  for  construction,  the 
contracting  officer  shall  use  the 
provision  with  its  Alternate  I  or  the 
provision  with  its  Alternate  I  or  the 
provision  with  its  Alternate  I  tind 
Alternate  II. 

(ii)  If  the  contracting  officer  intends  to 
evaluate  offers  and  make  award  without 
discussions,  use  the  basic  provision 
with  its  Alternate  II. 
***** 

13.  Section  15.605  is  a.mended  by 
revising  the  heading,  and  paragraphs  (a), 
(b),  and  (e)  to  read  as  follows: 

15.605    Evaluation  factors  and  subf actors. 

(a)  The  factors  and  subfactors  that  will 
be  considered  in  evaluating  proposals 
shall  be  tailored  to  each  acquisition  and 
include  only  those  factors  that  will  have 
an  impact  on  the  source  selection 
decision. 

(b)  The  evaluation  factors  and 
subfactors  that  apply  to  an  acquisition 
and  their  relative  importance  are  within 
the  broad  discretion  of  agency 
acquisition  officials.  However,  price  or 
cost  to  the  Government  shall  be 
included  as  an  evaluation  factor  in 
every  source  selection.  Quality  also 
shall  be  addressed  in  ever\-  SG\irce 
selection.  In  evaluation  factors,  quality 
may  be  expressed  in  terms  of  technical 
capability,  management  capability, 
personnel  qualifications,  prior 
experience,  past  perfonnance,  and 
schedule  compliance.  Any  other 
relevant  factors  and  subfactors,  such  as 
cost  realism,  may  also  be  included. 
***** 

(e)  The  soficitation  shall  clearly  state 
the  significant  evaluation  factors  and 
significant  subfactors.  including  cost  or 
price,  cost  or  price-related  factors  and 
subfactors,  and  non-cost  or  non-price- 
related  factors  and  subfactors,  that  will 
be  considered  in  making  the  source 
selection  and  their  relative  importance 
(see  15.406-5(c)).  The  solicitation  shall 
state  whether  all  evaluation  factors 
other  than  cost  or  price,  when 
combined,  are  (1)  significantly  more 


important  than  cost  or  price;  (2) 
approximately  equal  to  cost  or  price;  or 
'(3)  significantly  less  important  than  cost 
or  price.  The  solicitation  may  elaborate 
on  the  relative  weights  at  the  discretion 
of  the  contracting  officer.  The 
solicitation  shall  inform  offerors  of 
minimum  requirements  that  apply  to 
evaluation  factors  and  significant 
subfactors.  Numerical  weights  may  be 
used  at  the  discretion  of  the  head  of  the 
agency.  If  numerical  weights  are  used  in 
proposal  evaluation,  they  may  be 
disclosed  in  the  solicitation  on  a  case- 
by-case  basis.  The  solicitation  may  state 
that  awa>-d  will  be  made  to  the  low 
priced  o.'feror  that  meets  the 
solicitation's  minimum  criteria  for 
acceptable  proposals. 
***** 

14.  Section  15.610  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

15.610    Written  or  oral  discussion. 

(a)  The  requirem.ent  in  paragraph  (b) 
of  this  section  for  written  or  oral 
discussion  need  not  be  applied  in 
acquisitions — 

(1)  In  which  prices  are  fixed  by  law 
or  regulation; 

(2)  Of  the  set -aside  portion  of  a  partial 
set-aside;  or 

(3)  In  which  the  solicitation  notified 
all  offerors  that  the  Goverrunent  intends 
to  evaluate  proposals  and  make  award 
without  discussion  unless  the 
contracting  officer  determines  that 
discussions  (other  than  communications 
conducted  for  the  purpose  of  minor 
clarification)  are  considered  necessary 
(see  15.407((i)(4)).  Once  the  Government 
states  its  intent  to  award  without 
discussions,  the  rationale  for  reversal  of 
this  decision  shall  be  documented  in  the 
contract  file. 

(b)  Except  as  provided  in  paragraph 
(a)  of  this  section,  the  contracting  officer 
shall  conduct  written  or  oral  discussion 
with  all  responsible  offerors  who  submit 
proposals  within  the  competitive  range. 
The  content  and  extent  of  the 
discussions  is  a  matter  of  the 
contracting  officer's  judgment,  based  on 
the  particular  facts  of  each  acquisition 
(but  see  paragraphs  (c)  and  (d)  of  this 
section). 


15.1001  through  15.1C05    [Redesignated  as 

15.1002  through  15.1006] 

15.  Sections  15.1001  through  15.1005 
are  redesignated  as  15.1002  through 
15.1006,  respectively;  and  a  new 
15.1001  is  added  to  read  as  follows: 

15.1001    General. 

This  subpart  applies  to  the  use  of 
competitive  proposals,  as  described  in 


6.102(b),  and  a  combination  of 
competitive  procedures,  as  described  in 
6.102(d).  To  the  extent  practicable, 
however,  the  procedures  and  intent  of 
this  subpart,  with  reasonable 
modification,  should  be  followed  for 
these  acquisitions:  broad  agency 
announcements,  small  business 
innovation  research  contracts  and 
architect-engineer  contracts. 

16.  Newly  designated  section  15.1002 
is  amended  by  revising  paragraph  (a), 
and  the  introductory  text  of  paragraphs 
(b)(2)  and  (c)(1);  by  removing  paragraph 
(c)(2)  and  redesignating  paragraph  (c)(3) 
as  (c)(2);  and  by  amending  the  newly 
designated  paragraph  (c)(2)  by  removing 
"15.1001(c)(l)(i)"  and  inserting 
'•15.1002(c)U)(i).  The  revised  text  reads 
as  follows: 

15.1002  Notifications  to  unsuccessful 
offerors. 

(a)  Ceneral.  Within  three  days  of 
contract  award,  the  contracting  officer 
shall  nctif\-,  in  writing  or  electronically, 
each  offeror  whose  proposal  is 
determined  to  be  unacceptable  or  whose 
offer  is  not  selected  for  award. 

(b)  •   *   * 

(2)  In  a  small  business  set-aside  (see 
48  CFR  part  19,  subpart  19.5),  upon 
completion  of  negotiations  and 
determinations  of  responsibility,  but 
prior  to  award,  the  contracting  officer 
shall  notify  each  unsuccessful  offeror  in 
writing  or  electronically  of  the  name 
and  location  of  the  apparent  successful 

offeror.  The  notice  shall  also  state  that 

*   *   * 

(c)  Postaward  notices.  (1)  After  award 
of  contracts  resulting  from  solicitations 
exceeding  the  small  purchase  limitation 
in  part  13,  the  contracting  officer  shall 
notify  unsuccessful  offerors  in  writing 
or  electronically,  unless  preaward 
notice  was  given  under  paragraph  (b)  of 
this  section.  The  notice  shall  include — 
***** 

17.  Newly  designated  section  15.1003 
is  amended  by  revising  the  first 
sentence  to  read  as  follows: 

15.1 003  Notification  to  successful  offeror. 

The  contracting  officer  shall  award  a 
contract  with  reasonable  promptness  to 
the  successful  offeror  (selected  in 
accordance  with  15.611(d))  by 
transmitting  written  or  electronic  notice 
of  the  award  to  that  offeror  (but  see 
15.608(b)).  •   •   * 

18.  Newly  designated  section  15.1004 
is  revised  to  read  as  follows: 

15.1004  Debriefing  of  offerors. 

(a)  When  a  contract  is  awarded  on  the 
basis  of  competitive  proposals,  offerors, 
upon  their  written  request  received  by 
the  agency  wdthin  three  days  after  the 


date  the  unsuccessful  offeror  receives 
notice  of  contract  award,  shall  be 
debriefed  and  furnished  the  basis  for  the 
selection  decision  and  contract  award. 
When  practicable,  debriefing  requests 
received  more  than  three  days  after  the 
offeror  receives  notice  of  contract  award 
shall  be  accommodated.  To  the 
maximum  extent  practicable,  the 
debriefing  should  occur  within  five  days 
after  receipt  of  the  written  request. 

(b)  Debriefings  of  successful  and 
unsuccessful  offerors  may  be  done 
orally,  in  WTiting,  by  electronic  means, 
or  any  other  method  mutually 
acceptable  to  both  the  offeror  and  the 
contracting  officer. 

(c)  The  contracting  officer  shall  chair 
the  debriefing  session  with  the  support 
of  individuals  actually  responsible  for 
the  evaluations. 

(d)  At  a  minimum,  the  debriefi.ig 
information  shall  include — 

(1)  The  Government's  evaluation  of 
the  significant  weaknesses  or 
deficiencies  in  the  offeror's  proposal; 

(2)  The  overall  evaluated  cost  and 
technical  rating  of  the  successful  and 
debriefed  offerors; 

(3)  The  overall  ranking  of  all  offerors 
when  any  ranking  was  developed  by  the 
agency  during  the  source  selection; 

(4)  A  summan,-  of  the  rationale  for 
award; 

(5)  For  commercial  end  items 
delivered  under  the  contract,  the  make 
and  model  of  the  item  being  provided 
by  the  successful  offeror;  and 

(6)  Reasonable  responses  to  relevant 
questions  about  whether  source 
selection  procedures  contained  in  the 
solicitation,  applicable  regulations,  and 
other  applicable  authorities  were 
followed. 

(e)  The  debriefing  shall  not  include 
point-by-point  comparisons  of  the 
debriefed  offeror's  proposal  with  those 
of  other  offerors.  Moreover,  debriefing 
shall  not  reveal  any  information  exempt 
from  release  under  the  Freedom  of 
Information  Act  including — 

(1)  Trade  secrets; 

(2)  Privileged  or  confidential 
manufacturing  processes  and 
techniques;  and 

(3)  Commercial  and  financial 
information  that  is  privileged  or 
confidential,  including  cost 
breakdowns,  profit,  indirect  cost  rates, 
and  similar  information. 

(f)  The  contracting  officer  shall 
include  an  official  wxitten  summary'  of 
the  debriefing  in  the  contract  file. 

(g)  If.  within  one  year  of  contract 
award,  a  successful  protest  causes  the 
agency  to  issue  either  a  new  solicitation 
or  a  new  request  for  best  and  final  offers 
on  the  protested  contract  award,  the 
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make  available  to  all 


provided  in  any 
;onducted  on  the  original 
the  successful  offeror's 


ionproprietar>'  information 
lave  been  provided  to  the 


agency  shal 
offerors — 

(1)  Infom^tion 
debriefings 
award  abou 
proposal 

(2)  Other 
that  would 
original  off^ors 

PART  17-4PECIAL  CONTRACTING 
METHODS  1 

19.  Secticki  17.202  is  amended  by 
revising  par  jgraph  (a),  and  at  the  end  of 
paragraph  ( ))(l)(ii)  by  removing  •':  or' 
and  insertir  g  a  period.  The  revised  text 
reads  as  fol  ows: 

17.202    Use  of  options. 

(a)  Subjec  t  to  the  limitations  of 
paragraphs  b)  and  (c)  of  this  section,  for 
both  sealed  bidding  and  contracting  by 
negotiation  the  contracting  officer  may 
include  opt  ons  in  contracts  when  it  is 
in  the  Gove  nment's  interest.  When 
ising  seale(  bids,  the  contracting  officer 
shall  make  i  written  determination  that 
there  is  a  re  isonable  likeHhood  that  the 
options  wil  be  exercised  before 
including  t  le  clause  at  52.217-5. 
Evaluation  jf  Options,  in  the 
solicitation  (See  17.207(f)  with  regard 
to  the  exerqise  of  options.) 

20.  Section  17.203  is  amended  by 
revising  pa  agraphs  (b)  and  (c)(4)  to  read 
as  follows 

17.208    Solicitation  provisions  and 
contract  classes. 


(b)  The 
a  provision 
provision 
Options 
Award,  in 
solicitation 
the  con 
that  there 
the  option 
option  ma} 
contract 
(c)*   • 
(4)  The 
determinec 
likelihood 
exercised. 


c  jntracting  officer  shall  insert 
substantially  the  same  as  the 
52.217-4,  Evaluation  of 
Ex  jrcised  at  Time  of  Contract 
olicitations  when  the 
includes  an  option  clause, 
trading  officer  has  determined 
i ;  a  reasonable  likelihood  that 
ATill  be  exercised,  and  the 
be  exercised  at  the  time  of 


av  ard. 


c  Dntracting  officer  has 
that  there  is  a  reasonable 
iiat  the  option  will  be 
or  sealed  bids,  the 
determination  shall  be  in  writing. 


PART  25-jFOREIGN  ACQUISITION 

21.  Sectibn  25.405  is  amended  by 
revising  pa  ragraph  (e)  to  read  as  follows: 

25.405    Prt  cedures. 


(e)  Within  three  days  after  a  contract 
award  for  an  eligible  product,  agencies 
shall  give  unsuccessful  offerors  from 
designated  or  NAFTA  countries  notice 
in  accordance  with  14.408-1  and 
15.1002. 

PART  36-CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

22.  Section  36.304  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

36.304    Notice  of  award. 

When  a  notice  of  award  is  issued,  it 
shall  be  done  in  writing  or 
electronically,  within  three  days  of 
contract  award,  shall  contain 
information  required  by  14.407  and 
shall— 
«        «        •        •        • 

23.  Section  36.607  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  adding  paragraph  (b) 
to  read  as  follows: 

36.607    Release  of  information  on  firm 
selection. 

«         •         •         »         * 

(b)  Debriefings  of  successful  and 
unsuccessful  firms  will  be  held  after 
final  selection  has  taken  place  and  will 
be  conducted  in  accordance  with 
15.1003(b)  through  (g).  Note  that 
15.1003(d)(2)  through  (d)(5)  does  not 
apply  to  architect-engineer  contracts. 

PART  51— USE  OF  GOVERNMENT 
SOURCES  BY  CONTRACTORS 

24.  Section  51.101  is  amended  at  the 
end  of  paragraph  (a)(1)  by  removing 
"or"  and  at  the  end  of  paragraph  (a)(2) 
by  removing  the  period  and  inserting  "; 
or"  and  by  adding  paragraph  (a)(3)  to 
read  as  follows: 

51.101    Policy. 

(a)*   •   * 

(3)  A  contract  under  the  Javits- 
Wagner-O'Day  Act  (41  U.S.C.  46  et  seq.] 
if  (i)  the  nonprofit  agency  requesting  use 
of  the  supplies  and  services  is  providing 
a  commodity  or  service  to  the  Federal 
Government,  and  (ii)  the  supplies  or 
services  received  are  directly  used  in 
making  or  providing  a  commodity  or 
service  approved  by  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  to  the  Federal 
Government  (See  48  CFR  part  8,  subpart 
8.7). 
*         •         •         *         » 

25.  Section  51.102  is  amended  in 
paragraph  (a)  by  revising  the  last 
sentence  to  read  as  follows: 


51.102    Authorization  to  use  Government 
supply  sources. 

(a)  *   *   '  Except  for  findings  under 
51.101(a)(3),  the  determination  shall  bo 
based  on,  but  not  limited  to, 
considerations  of  the  following  factors: 


PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

26.  Section  52.215-16  is  amended  by 
revising  the  date  in  the  clause  heading 
and  paragraph  (c);  adding  paragraph  (h); 
by  removing  from  Alternate  I 
"15.407(d)(4)(ii)"  and  inserting 
"15.407(d)(4)(i)";  by  removing  Alternate 
II;  and  by  redesignating  Alternate  III  as 
II  and  revising  it.  The  revisions  read  as 
follows: 

52.21 5-1 6    Contract  Award. 


Contract  Award  (Date) 

•  «        «        *        * 

(c)  The  Government  intends  to 
evaluate  proposals  and  award  a  contract 
after  conducting  written  or  oral 
discussions  with  all  responsible  offerors 
whose  proposals  have  been  determined 
to  be  within  the  competitive  range. 
However,  each  initial  offer  should 
contain  the  offeror's  best  terms  from  a 
cost  or  price  and  technical  standpoint. 

*  •        •        *        » 

(h)  The  Govemm.ent  may  disclose  the 
following  information  in  post-award 
debriefings  to  other  offerors:  (1)  The 
overall  evaluated  cost  and  technical 
rating  of  the  successful  offeror;  (2)  The 
overall  ranking  of  all  offerors,  if  one  was 
performed  during  the  source  selection; 
and  (3)  for  acquisitions  of  commercial 
items,  the  make  and  model  of  the  item 
•  being  provided  by  the  successful  offeror. 
»        *        •        *        * 

Alternate  II  (Date).  As  prescribed  in 
15.407(d)(4)(ii),  substitute  the  following 
paragraph  (c)  for  paragraph  (c)  of  the 
basic  provision: 

(c)  The  Government  intends  to 
evaluate  proposals  and  award  a  contract 
without  discussions  with  offerors 
(except  communications  conducted  for 
the  piupose  of  minor  clarification). 
Therefore,  each  initial  offer  should 
contain  the  offeror's  best  terms  from  a 
cost  or  price  and  technical  standpoint. 
However,  the  Government  reserves  the 
right  to  conduct  discussions  if  later 
determined  by  the  Contracting  Officer  to 
be  necessary. 

[FR  Doc.  95-296  Filed  1-6-95;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Submission  of  Data  by  State 
Educational  Agencies 

agency:  Depprtment  of  Education. 
action:  Notiie  of  dates  for  submission 
of  State  revenue  and  expenditure 
reports  for  fiical  year  1994  and  of 
revisions  to  those  reports. 

SUMMARY:  Ttje  Secretary  of  Education 
announces  a  idate  for  the  submission  by 
State  educational  agencies  (SEAs)  of 
preliminary  expenditure  and  revenue 
data  and  avetage  daily  attendance 
statistics  for  jBscal  year  (FY)  1994  and 
establishes  a|  deadline  for  any  revisions 
to  that  infontiation.  The  Secretary  sets 
these  dates  to  ensure  that  data  are 
available  forjtimely  distribution  of 
Federal  funds.  The  U.S.  Bureau  of  the 
Census  is  thf  collection  agency  for  the 
Department's  National  Center  for 
Education  Statistics  (NCES).  The  data 
w-ill  be  publfehed  by  NCES  and  will  be 
used  by  the  Secretary  in  the  calculation 
of  allocations  for  FY  1996  appropriated 
funds.  j 

DATES:  The  sluggested  date  for 
submission  ()f  preliminary  data  is  March 
15. 1995.  The  mandatory  deadline  for 
submission  of  final  data,  including 
revisions  to  preliminary  data,  is 
September  51  1995. 
ADDRESSES:  EEAs  are  urged  to  mail  or 
har.d  deHvei  ED  Form  2447  (The 
National  PuiUc  Education  Financial 
Survey— Fisfcal  Year  1994)  by  the  first 
date  specifiad  in  this  notice.  SEAs  must 
mail  or  hand  deliver  final  data  and  any 
revisions  to  ireliminary  data  on  or 
before  the  m  mdatory  deadline  date  to — 
Bureau  of  ths  Census,  Attn: 
CovemmentJ  Division.  Washington, 
D.C.  20233-J)001. 

An  SEA  ir  ay  hand  deliver  any 
rensions  to-  -Bureau  of  the  Census, 
Government  5  Division,  Room  508,  8905 
Presidential  Parkway,  Washington  Plaza 
II,  Upper  Mjrlboro,  Maryland,  20772  by 
4:00  p.m.  (Washington.  D.C.  time)  on  or 
before  the  niandatory  deadline  date. 

If  an  SEA'$  submission  is  received  by 
the  Bureau  ( f  the  Census  after  the 
mandator)'  c  eadline  date,  in  order  for 
the  submiss  on  to  be  accepted,  the  SEA 
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must  show  one  of  the  following  as  proof 
that  the  submission  was  mailed  on  or 
before  the  mandatory  deadline  date: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  maiUng 
acceptable  to  the  Secretary. 

If  Uie  SEA  mails  ED  Form  2447 
through  the  U.S.  Postal  Service,  the 
Secretary  does  not  accept  either  of  the 
following  as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Note:  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  SEA  should  check 
with  its  local  post  office. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lawrence  R.  MacDonald,  Chief, 
Governments  Division,  at  the  Maryland 
address  specified  above  or  by  telephone: 
(301)  457-1563.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (HRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPt.EMENTARY  INFORMATION:  Under  the 
authority  of  section  404  of  the 
Improving  America's  Schools  Act,  P.L. 
103-382;  108  Stat.  3518  (1994),  which 
authorizes  NCES  to  gather  data  &t)m 
States  on  the  financing  of  elementary 
and  secondary  education,  NCES  collects 
data  annually  from  SEAs  through  ED 
Form  2447.  The  report  fi-om  SEAs 
includes  attendance,  revenue,  and 
expenditure  data  from  which  NCES 
determines  the  average  State  per  pupil 
expenditure  (SPPE)  for  elementary  and 
secondary  education. 

In  addition  to  tising  SPPE  data  as 
useful  statistics  on  the  financing  of 
elementary  tuid  secondary  education, 
the  Secretary  uses  them  directly  in 
calculating  allocations  for  certain 
formula  grant  programs,  including  Title 
I  of  the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended  by 
the  Improving  America's  Schools  Act  of 
1994,  Impact  Aid,  and  Indian 


Education.  Other  programs  such  as  The 
Education  for  Homeless  Children  and 
Youth  Program  under  Title  VII  of  the 
Stewart  B.  McKinney  Homeless 
Assistance  Act,  the  Dwight  D. 
Eisenhower  Professional  Development 
program,  and  the  Safe  and  Drug-Free 
Schools  and  Conununities  Act  make  use 
of  SPPE  data  indirectly  because  their 
formulas  are  based,  in  whole  or  in  part, 
on  State  Title  1  allocations. 

In  January  1995^  the  Bureau  of  the 
Census,  acting  as  the  collection  agent  for 
NCES,  will  mail  to  SEAs  ED  Form  2447 
with  instructions  and  request  that  SEAs 
submit  initial  data  to  the  Department  by 
March  15, 1995.  If  an  SEA  does  not 
submit  initial  FY  1994  data  on  ED  Form 
2447  on  or  about  March  15, 1995,  it 
should  inform  Census,  in  writing,  of  the 
delay  and  the  date  by  which  it  will 
submit  FY  1994  data.  Submissions  by 
SEAs  to  the  Bureau  of  the  Census  are 
edited  and  returned  to  each  SEA  for 
verification.  NCES  acknowledges  that 
data  submitted  prior  to  September  5, 
1995,  may  be  preliminary  and  are 
subject  to  revision  by  an  SEA  not  later 
than  September  5. 1995. 

To  ensure  timely  distribution  of 
Federal  education  funds  based  on  the 
best,  most  accurate  data  available,  NCES 
establishes,  for  allocation  purposes,  a 
final  date  by  which  ED  Form  2447  must 
be  submitted.  However,  if  an  SEA 
submits  revised  data  after  the  final 
deadline  that  results  in  a  lower  SPPE 
figure,  its  allocations  may  be  adjusted 
dowrnward  or  the  Department  may 
request  the  SEA  to  return  funds.  SEAs 
should  be  aware  that  all  of  these  data 
are  subject  to  audit  and  that,  if  any 
inaccuracies  are  discovered  in  the  audit 
process,  the  Department  may  seek 
recovery  of  overpayments  for  the 
applicable  programs. 

Authority:  Section  404  of  the  Improving 
America's  Schools  Act.  P.L.  103-382;  108 
Stat.  3518(1994). 

Dated:  December  30, 1994. 
Sharon  P.  Robinson, 

Assistant  Secretary  for  Educational  Research 
and  Improwment. 
[FR  Doc.  95-379  Filed  1-6-95;  8:45  am] 
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EFFECTIVE  DA  E: 
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Terry  Lamb, 
Affairs,  Divi; 
Services.  MS 
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SUPPLEMENT  AflY 
October  19, 
Stat.  466),  as 
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This  plan  was  effective 
28.  1994. 
NFORMATION  CONTACT: 
-listorian.  Bureau  of  Indian 
ion  of  Tribal  Government 
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the  Indian  Claims  Commission  or  Court 
of  Claims  to  any  Indian  tribe.  Funds 
were  appropriated  on  March  31, 1994. 
in  satisfaction  of  the  award  granted  to 
the  Pueblo  of  Nambe  before  the  United 
States  Court  of  Federal  Claims  in  Docket 
358.  The  plan  for  the  use  of  the  funds 
was  submitted  to  Congress  with  a  letter 
dated  June  21,  1994.  and  was  received 
(as  recorded  in  the  Congressional 
Record)  by  the  Senate  on  June  30. 1994. 
and  by  the  House  of  Representatives  on 
June  24,  1994.  The  plan  became 
effective  September  28.  1994.  as 
provided  by  the  1973  Act.  as  amended 
by  Pub.L.  97-458.  since  a  joint 
resolution  disapproving  it  was  not 
enacted.  The  plan  reads  as  follows:  Plan 
for  the  Use  of  Judgment  Funds  Awarded 
to  the  Pueblo  of  Nambe  in  Docket  No. 
358  before  the  United  States  Court  of 
Federal  Claims 

The  funds  appropriated  March  31. 
1994,  in  satisfaction  of  the  award 
granted  to  the  Pueblo  of  Nambe  in 


Docket  358  before  the  U.S.  Court  of 
Federal  Claims,  less  attorney  fees, 
litigation  and  related  expenses,  and 
including  all  interest  and  investment 
income  accrued,  shall  be  used  to  pay 
outstanding  debts  for  legal  services 
provided  to  the  Pueblo  which  are 
authorized  by  the  Tribal  Council.  The 
remainder  of  the  funds  shall  be  used  for 
tribal  social,  recreational,  and  economic 
development  programs  including,  but 
not  limited  to.  land  purchases,  which 
are  authorized  by  the  Tribal  Council. 

All  trust  responsibility  of  the  United 
States  for  the  investment  or  use  of  the 
judgment  funds  after  their  transfer  to  the 
Pueblo  shall  cease  at  the  time  the  funds 
are  transferred  to  the  Pueblo  of  Nambe. 

None  of  the  funds  shall  be  distributed 
as  per  capita  or  dividend  payments. 
Ada  E.  Deer, 

Asslaiant  Secretary— Indian  Affairs. 
IFR  Doc.  95-405  Filed  1-6-95;  8:45  ami 
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18,  1994.  the  Coast  Guard 
upplemental  notice  of 


proposed  rulemaking  (SNPRM)  entitled 
Hybrid  PFDs:  Establishment  of 
Approval  Requirements  in  the  Federal 
Register  (59  FR  2578).  On  February  16. 
1994.  the  Coast  Guard  published  a 
correction  to  the  supplemental  notice  of 
proposed  rulemaking  in  the  Federal 
Register  (59  FR  7668).  The  Coast  Guard 
received  three  letters  comrnenting  on 
the  SNPRM.  No  public  hearing  was 
requested,  and  none  was  held. 

Background  and  Purpose 

On  August  22.  1985  the  Coast  Guard 
published  an  interim  final  rule  (IFR)  in 
the  Federal  R  roister  (50  FR  33923) 
which  established  structural  and 
performance  standards  and  procedures 
for  approval  of  hybrid  inRatablo 
personal  flotation  devices  (PFD).  That 
IFR  allowed  for  the  approval  of  several 
hvbrid  PFDs  but  not  enough  devices 
were  made  and  sold  to  make  a 
significant  difference  in  the  number  of 
lives  saved  by  this  superior  performing 
and  more  comfortable  PFD  On  January 
18,  1994,  the  Coast  Guard  published  a 
supplemental  notice  of  proposed 
rulemaking  (SNPRM)  in  the  Federal 
Register  (59  FR  2573)  proposing 
changes  to  make  hybrid  PFDs  more 
affordable  and  a  procedure  for  the 
approval  of  hybrid  PFDs  for  youths  and 
small  children.  This  final  rule  adopts 
those  proposed  changes.  The  provisions 
adopted  by  this  rule  w  ill:  Lower 
production  costs  by  reducing  the 
amount  of  repetitive  testing  required; 
reduce  manufacturing  costs  for 
commercial  devices  by  providing  for 
single  chamber  construction:  and 
increase  buoyancy  of  hybrid  PFDs.  With 
these  revisions,  the  Coast  Guard  intends 
to  increase  use  of  hybrid  PFDs  to 
potentially  save  more  lives. 

Discussion  of  Comments  and  Changes 

The  three  letters  commenting  on  the 
SNPRM  were  received  from  an 
interested  individual,  a  PFD 
manufacturer,  and  L'nderwriters 
Laboratories,  Inc.  (UL).  The  individual 
that  commented  encouraged  approval  of 
hvbrid  PFDs  for  use  by  adults  and 
children.  The  letter  stated  that  a  more 
comfortable  and  attractive  flotation 
device  will  be  worn  more  often  than  the 
current  bulky,  but  effective.  PFD  Types 
and  that  this  increase  in  use  can  only  be 
beneficial  to  the  boating  public  in 
creating  a  safer  boating  environment. 
The  Coast  Guard  agrees  with  this 
comment.  The  other  two  comments 
raised  many  issues  regarding  the 
approval  of  hybrid  PFDs.  These  issues 
are  discussed  below. 


Manufacturer's  Comments 

1 .  The  PFD  manufacturer  confirmed 
that  sales  of  hybrid  PFDs  have  been 
limited  due  to  their  relatively  high  cost 
and  the  requirement  that  they  be  worn 
to  fulfill  carriage  requirements.  The  PFD 
manufacturer  asserted  that  the  value  of 
hvbrids  will  be  further  eroded  by  the 
anticipated  approval  of  fully  inflatable 
PFDs,  particularly  if  infiatable  products 
are  not  required  to  be  worn  to  fulfill 
carriage  requirements. 

The  Coast  Guard  agrees  in  part.  The 
use  of  hybrid  PFDs  has  been  limited  due 
to  high  prices  as  a  result  of  high 
production  costs,  and  the  requioM-ient 
that  they  be  worn  to  fulfill  carriage 
requirements.  The  intent  of  the 
revisions  adopted  by  this  final  rule  is  to 
make  hybrid  PFDs  a  more  viable  option 
by  reducing  production  costs  and 
removing  the  requirement  that  hybrid 
PFDs  be  worn  and  marked  "REQUIRED 
TO  BE  WORN"  to  satisfy  carriage 
requirements.  However,  the  Coast  Guard 
does  not  agree  that  fiiture  approval  of 
inflatable  PFDs  w^ould  necessarily  erode 
the  value  and  use  of  hybrid  PFDs. 
Infiatable  PFDs  are  not  proposed  to  be 
approved  for  children  in  the  near  future 
and  a  totally  infiatable  device  may  cost 
.  much  more  than  an  equivalent  type  of 
hybrid  PFD.  Therefore,  it  is  the  Coast 
Guard's  position  that  there  will  be  a 
market  for  hybrid  PFDs  despite  any 
possible  future  action  to  approve 
infiatable  PFDs. 

2.  The  PFD  manufacturer  asserted  that 
the  proposal  to  increase  the  inherent 
buoyancy  minimum  from  33  N  to  40  N 
(7.51b  to  9.0  lb),  for  an  adult 
recreational  hybrid  device  would  be 
counter  to  the  purpose  for  which  these 
devices  are  purchased,  which  is  to  have 
PFDs  that  are  less  bulky  than  inherently 
buovant  products.  However,  the 
minimiurn  inherent  buoyancy  for  an 
adult  recreational  Type  II  hybrid  PFD, 
as  proposed  in  the  SNPRM  and  adopted 
without  change  bv  this  final  ruJc.  is  45 
N  (10  lb),  rather  than  40  N  (9  lb)  as 
stated  by  the  comment.  The  lowest 
buoyancy  of  a  non-hybrid,  adult  device 
is  70  N  (15.5  lb). 

This  final  rule  allows  for  the  carriage 
of  Type  I.  II,  and  III  hybrid  PFDs 
without  restriction.  The  increased 
buoyancies  for  adult  and  youth  Type  I 
PFDs  and  adult,  youth,  and  small  child 
Type  II  and  III  recreational  hybrid  PFDs 
are  based  on  the  minimum  level  of 
safety  required  when  boaters  are  not 
alerted  to  special  precautions  to 
compensate  for  reduced  inherent 
flotation.  This  issue  is  discussed  further 
in  paragraph  number  4. 

While  the  increase  from  33  N  to  45  N 
rftay  not  be  desirable  to  some  boaters  the 


Coast  Guard  is  not  increasing  the 
amount  of  buoyancy  for  adult 
recreational  hybrid  Type  V  PFDs.  Fhus 
the  presently  approved  recreational 
hybrid  PFDs  with  a  minim  jm  buoyancy 
of  33  N  (7.5  lb)  will  still  be  an  available 
option.  Under  this  rulemaking,  these 
devices  can  maintain  their  33  N 
minimum  inherent  buoyancy  and 
remain  approved  as  Tvoe  V — 
"REQUIRED  TO  BE  WORN   " 

3.  The  PFD  manufacturer  also  asserted 
that  one  of  the  currently  approved 
hybrid  devices  has  proven  to  be  a 
reliable  lifesaving  device,  and  that 
therefore,  the  currently  approved  device 
should  be  acceptable  as  a  Type  II 
hybrid.  In  addition,  the  device  should 
no  longer  be  "REQUIRED  TO  BE 
WORN." 

The  Coast  Guard  does  not  object  to 
reclassifying  an  approved  device's  Type 
However,  limited  retesting  must  be 
conducted  to  demonstrate  that  all  of  the 
necessary  criteria  have  been  met.  To 
qualify  for  limited  testing,  the  minimum 
deflated  and  inflated  buoyancies  must 
meet  those  given  in  Table  §  160.077- 
15(b)(13)  and  buoyancy  distribution 
must  remain  the  same  as  when  the 
device  was  originally  tested. 

UL's  Comments 

4.  UL  asserted  that  the  Coast  Guard 
NPRM  justified  its  proposal  to  increase 
the  buoyancy  standards  by  stating  that 
the  proposed  standard  would  be  closer 
to  the  buoyancy  requirements  of  the 
International  Standards  Organization 
(ISO).  UL  then  stated  that  the  proposed 
Coast  Guard  standard  is  nearly  twice  as 
stringent  as  the  ISO  standards  which  UL 
cited  as  50  N  (1 1 . 1  lb)  of  buoyancy  for 
inherently  buoyant,  fully  infiatable,  and 
inflated  hybrid' PFDs 

Although  there  are  no  ISO  standards 
at  present,  the  European  Committee  for 
Standardization  (GEN)  standards  have 
been  proposed  for  ISO  discussion.  The 
Coast  Guard  assumes  the  comment 
refers  to  the  CEN  standards.  The  CEN 
standards  are  for  voluntary  carriage  and 
use,  and  are  intended  for  selective  use 
according  to  local  conditions.  The  CEN 
standards  assume  that  an  inflatable  PFD 
and  the  inflatable  portion  of  a  hybrid 
PFD  will  work.  However,  a  study  by 
Boat/U.S.  Foundation  for  Boating 
Safety,  a  non-profit  organization  for 
boating  safety,  education  and  research, 
demonstrates  that  there  is  a  nearly  20% 
failure  rate  on  inflatable  PFDs  due  to 
boaters  not  rearming  the  inflation 
mechanisms  or  the  malfunctioning  of 
the  inflation  mechanisms.  A  copy  of  this 
study  is  available  in  the  rulemaking 
docket.  Under  this  final  rule.  Type  I.  II, 
and  III  hybrid  PFDs  may  be  carried  to 
meet  PFD  carriage  requirements  without 


restriction.  To  ensure  a  sufficient  level 
of  safety  without  including  a  carriage 
restriction,  the  required  level  of 
inherent  buoyancy  is  based  on  the 
performance  provided  by  the  PFD  if  the 
inflatable  portion  of  the  PFD  were  to  fail 
or  if  the  user  is  not  able  to  inflate  the 
PFD.  The  Coast  Guard  selected  the 
minimum  buoyancy  that  would  provide 
the  safety  necessary  for  authorizing 
unrestricted  use  of  hybrid  PFDs,  while 
maintaining  the  attractiveness  of  hybrid 
PFDs  that  the  Coast  Guard  hopes  will 
lead  to  wider  PFD  use. 

5.  UL  stated  that  it  v.ould  be 
impossible  to  make  the  insert  pad 
covers  for  tt;''  r-jference  vests  to  meet  the 
requiremenls  of  §  160.077-2(j)  without 
adversely  affecting  the  performance  or 
comfort  of  the  devices  and  that  the 
revisions  do  not  allow  for  changes  in  the 
collar  buoyant  inserts  or  fabric  patterns. 

The  Coast  Guard  agrees  that  changes 
are  needed  regarding  the  collar  buoyant 
inserts  and  back/collar  fabric  envelope. 
Accordingly,  the  final  rule  is  revised  to 
allow  the  collar  inserts  and  fabric 
envelopes  to  be  enlarged  to 
accommodate  the  required  youth  and 
child-size  device  buoyancies.  In 
§  160.077-2(j),  the  SNPRM  proposed  to 
require  higher  kapok  weights  and 
displacements  than  prescribed  by 
e.xisting  §  160. 04 7-1  (b)  for  both  front 
and  back  inse.rtS.  It  also  proposed  to 
allow  the  front  pad  insert  coverings  to 
be  larger  than  the  dimensions 
prescribed  by  existing  §  160.047-l(b). 
Allowances  for  outer  fabric  envelope 
changes  to  make  the  fronts  larger  also 
were  add.'-essed  in  the  SNPRM. 
Although  It  proposed  to  require  higher 
back  volume  displacements,  the  SNPRM 
neglected  to  allow  a  commensurately 
larger  back  outer  fabric  envelope 
specification  to  allow  for  an  increased 
back  insert  pad  size.  Accordingly,  this 
final  rule  adopts  changes  to  both  the 
front  and  back  fabric  envelope 
requirements  to  correct  this  error 

The  Coast  Guard  has  in  fact 
constructed  vests  meeting  the 
requirements  in  this  rule  usina  inserts 
meeting  ihe  k.ipok  weight  and  \olume 
displacement  values  given  in  §  160.077- 
2(j).  During  performance  tests 
conducted  at  UL,  using  these  prototype 
reference  vests  made  with  envelopes 
modified  as  allowed  in  §  160.077-2(i)  of 
this  rule,  superior  results  were  obtained 
compared  to  existing  standard  designs. 
In  these  tests,  foam  inserts  of  the  same 
general  shape  were  tested  with  similar 
results,  and  therefore  this  final  rule 
adopts  a  modification  to  §  180.077-2()) 
from  that  proposed  in  the  SNPRM  to 
permit  foam  inserts  as  an  option  to 
kapok  inserts. 


6.  UL  also  indicates  that  there  are 
some  inconsistencies  between  the 
buoyancies  of  the  new  small  child 
reference  vests  compared  to  the  existing 
standard  child  life  preserver  design. 

The  Coast  Guard  acknowledges  the 
difference  between  the  required 
buoyancy  of  the  small  child  reference 
vest  and  the  standard  child  life 
preserver  and  has  determined  that  these 
differences  are  unavoidable.  Of  the  four 
new  reference  vests  adopted,  three  have 
equal  or  greater  buoyancy  than  those 
presently  required.  Only  the  new  small 
child.  Type  I  reference  vest  has  less 
buoyancy.  The  Coast  Guard  has 
recognized  that  the  smaller  size  ,ir,d 
disproportionate  anatomy  of  tne 
intended  users  result?  in  marginal 
performance  of  the  existing  subpart 
160.002  vest  on  small  children.  Even 
though  its  overall  buoyancy  is  less,  tests 
have  demonstrated  that,  as  a  result  of  its 
distribution,  the  new  reference  vest  is 
far  superior  to  the  subpart  160.002  vest. 

To  obtain  buoyancy  distributions 
similar  to  the  requirements  of  §  160.47- 
4(c)(2)  for  youths,  and  the  reference 
vests  for  the  small  child-size  PFDs,  this 
final  rule  adopts  modifications  to  the 
displacements  (buovancies)  proposed  in 
Table  160.077-2(j)  by  the  SNPRM.  The 
changes  in  the  front  and  back  insert 
displacements  result  in  a  total 
displacement  decrease  for  the  small 
child  Type  II  reference  vest  of  1  N  (.25 
lb)  and  an  increase  for  both  youth-size 
devices  of  4.5  N  (1  lb)  total. 

7.  UL  also  suggested  that  existing 
reference  vests  constructed  direcily  in 
accordance  w  ith  published  Coast  Guard 
regulations  should  be  used  rather  than 
inventing  new.  unprnvcn  designs  as 
propo.sed  in  the  SNPRM.  UL  supports 
its  suggestion  b.y  noting  that  the 
proposed  new  reference  vests  have  not 
been  manufactured  and  consequently 
have  not  been  subjected  to  preliminary 
tests  to  determine  if  they  provide  the 
level  of  performance  warranted  fur 
hybrid  PFDs. 

The  Coast  Guards  objective  in 
approv  ing  hybrid  PFDs  with  increased 
buoyancy  is  to  provide  boaters  with  the 
option  of  choosing  PFDs  that  perform  at 
an  enhanced  level.  While  the 
performance  provided  by  existing  child- 
size  vests  described  in  subparts  160.002 
and  160.047^(c)(2)  is  adequate,  thpy  do 
not  perftrm  to  the  enhanced  level  of 
inflated  h\  brid  PFDs  described  by  this 
final  rule. 

As  discussed  above  in  paragraph  5. 
using  these  prototype  refcTcnce  vests, 
made  with  envelopes  modified  as 
allowed  in  §  160.077-2(j)  of  this  rule 
superior  results  were  obtained  during 
performance  tests  conducted  at  I  L. 
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so  suggested  eliminating 
I  Hybrids,  asserting  that 
would  not  go  through  the 
producing  a  hybrid  that  is 
have  the  same  amount  of 
loyancy  as  a  child  size  Type 
approved  under  subpart 


Guard  does  not  adopt  this 
Although  there  may  not  be 
or  hybrids  at  this  time,  it  is 
that  future  markets  may 


demand  such  performance  for  youth 
devices  when  adult  inflatable  devices, 
with  equivalent  performance,  come  into 
wide  use.  These  regulations  will 
provide  specifications  for  future 
markets. 

11.  UL  asserted  that  details  of  the 
testing  procedures  for  youth  and  small 
child  size  devices  were  missing  from  the 
regulations. 

In  this  final  rule,  the  Coast  Guard 
incorporates  UL  standard  1517,  which 
provides  testing  procedures  for  adult 
devices,  by  reference,  and  adds 
provisions  in  §  160.077-21  (c)  which 
allow  for  the  testing  procedures  of  UL 
standard  1517  to  be  used  fur  youth  and 
small  child  size  devices.  The  procedures 
require  that  each  candidate  device  and 
the  appropriate  size  reference  vest  be 
tested  using  the  same  procedures  as  an 
adult  candidate  device  and  reference 
vest  to  ensure  that  the  candidate 
provides  as  good  or  better  performance 
than  the  reference.  As  a  result  of  the 
possible  confusion  noted  by  the 
comment,  §  160.077-21(c)(l).  (2),  (4){i). 
and  (4)(ii)  are  revised  and  §  160.077- 
21(c)(5)  is  added  to  clarify  that  the  test 
procedure  of  UL  1517  is  to  be  performed 
using  the  reference  vests  specified  by 
this  rule. 

12.  UL  recommended  the  elimination 
of  the  recreational  Type  I  category, 
noting  that  the  only  difference  between 
the  proposed  recreational  and 
commercial  Type  1  Hybrid  PFDs  is  body 
strength. 

The  Coast  Guard  agrees  with  this 
comment.  In  the  SNPRM,  the  required 
body  strength  for  recreational  Type  I 
Hybrid  PFDs  was  2,000  N  (450  lb)  as 
opposed  to  3,200  N  (720  lb)  for 
commercial  Type  I  hybrid  PFDs.  The 
final  rule  eliminates  the  recreational 
Type  I  category  and  allows  for  the  use 
of  one  body  strap  of  3,200  N  or  two 
body  straps  of  2,000  N  on  a  commercial 
Type  I  hybrid  PFD  whether  the  PFD  is 
used  for  recreational  or  commercial 
purposes. 

With  the  elimination  of  the 
recreational  Type  I  category  and  the 
Type  I  reference  vest  as  discussed  in 
paragraph  8,  the  Coast  Guard  had  to 
determine  appropriate  performance 
requirements  for  Type  I  hybrid  PFDs.     . 
The  Coast  Guard  determined  that 
application  of  the  more  stringent 
requirements  in  §  160.176-13(d)  (2) 
through  (5)  for  Type  I  in-water 
performance  is  appropriate  for  adult 
Type  I  devices.  This  final  rule  does  not 
change  the  in-water  performance 
requirements  from  those  proposed  in 
the  SNPRM  for  youth  and  small  child- 
size  devices.  However,  as  discussed  in 
paragraph  11,  revisions  were  made  to 
clarify  the  testing  procedures. 


In  order  to  implement  these  changes, 
conforming  revisions  have  been  made  as 
discussed  below.  As  a  result  of 
eliminating  the  Recreational  Type  I 
hybrid  PFD,  the  proposed  regulatory- 
text  at  §  160.077-15(b)(13)  is  deleted 
and  proposed  §  160.077-15(b)(14)  and 
(15)  are  renumbered  accordingly.  A  new 
§  160.077-17(b)(9)  is  added  to  ensure 
that  the  body  strap(s)  on  Type  I  hybrid 
PFDs  meet  minimum  strength 
requirements.  Proposed  §  160.077- 
17(b)(9)  and  (10)  are  renumbered 
accordingly.  Section  160.077-21  (c)(4)  is 
revised  to  specify  the  test  procedures  for 
adult-size  Type  I  and  V  hybrid  PFDs 
and  §  160.077-21(c)(5)  is  added  to 
specify  test  procedures  for  the  youth 
and  child-size  hybrid  PFDs,  using  the 
reference  vests  adopted  in  this  rule. 
Sections  §  160.077-29(b)  and  (f)(2)  are 
revised  to  require  that  Type  I  FFDs 
intended  for  recreational  use  meet  the 
requirements  of  §  160.077-29(c).  The 
statement  "A  pamphlet  and  owner's 
manual  must  be  provided  with  this 
PFD"  is  added  to  the  text  of  §  160.077- 
31(d).  Section  160.077-31(j)(l)  is 
revised  to  show  that  a  commercial 
hybrid  Type  I  PFD  can  be  used  on  all 
recreational  boats,  as  well  as 
uninspected  commercial  vessels  to  meet 
carriage  requirements.  The  followmg 
sections  are  revised  to  remove 
references  to  Type  I  recreational  PFDs: 
Tables  160.077-2(j)  and  redesignated 
Table  160.077-15(b)(13),  Section 
160.077-15(a)(2)(ii),  §  160.077-27(e), 
§  160.077-29(b),  (c),  (e)  and  (f)(2).  and 
§  160.077-31(c).  Section  160.077- 
21(d)(3)(i)  is  changed  to  indicate  that  all 
Type  I  adult  hybrid  PFDs  must  provide 
100  mm  (4  inches)  of  freeboard.  Section 
160.077-13,  §  160.077-17.  Table 
160.077-17(b)(10),  §  160.077-21,  and 
§  160.077-31(d)  and  (k)  are  modified  fo 
include  Type  I  PFDs  intended  for 
recreational  use. 

In  making  these  revisions,  the  Coast 
Guard  noted  that  the  SNPRM 
inadvertently  applied  the  Inflated 
Flotation  Stability  Tests  in  UL  1517, 
section  S8  to  Type  I  devices.  This  final 
rule  clarifies  that  the  tests  apply  to 
commercial  Type  V  devices  only. 

13.  UL  stated  that  the  final  rule 
should  not  be  adopted  because  the 
Flotation  Stability  Tests  from  UL  1517 
have  not  yet  been  proposed. 

The  SNPRM  proposed  adopting 
changes  made  by  ULtoUL  1517  if  those 
changes  were  made  in  a  timely  manner 
These  changes  have  not  yet  been  made. 
The  Coast  Guard  has  elected  to  go 
forward  with  the  final  rule.  As 
discussed  in  paragraph  11,  the  Coast 
Guard  has  adopted  a  provision  which 
utilizes  the  Type  II  and  III  Flotation 
Stability  Tests  in  UL  1517,  section  15 


with  procedures  to  be  followed  when 
conducting  the  test  with  children.  As 
discussed  in  paragraph  number  12 
above,  for  commercial  Type  I  Hybrid 
PFDs,  the  Inflated  Flotation  Stability 
Tests  in  UL  1517,  section  SB,  are  no 
longer  required. 

14.  Finally,  UL  suggested  that 
§  160.077-31  be  revised  to  reflect  the 
requirements  proposed  in  UL's  bulletin 
dated  October  7, 1994,  regarding 
standardized  PFD  labels.  The  Coast 
Guard  agrees  with  this  suggestion  and 
has  revised  the  label  text  to  more  closely 
resemble  the  label  criteria  proposed  by 
UL. 

Editorial  and  Clarifying  Changes 

Sections  160.077-19(b)(6)(i),  160.077- 
27(e)(3)  and  (0(2)  under  the  text 
describing  a  Type  V  hybrid,  160.077- 
27(f)(3).  and  160.077-29(c)(10)  are 
revised  to  reflect  the  redesignation  of 
Table  160.077-15(b)(13).  Other  sections 
were  revised  to  add  detail  or 
clarification.  The  terminology  in  the 
required  pamphlet  text  of  §  160.077-27 
is  simplified.  Also,  §  160.077-27  is 
shortened  by  combining  paragraphs  (e) 
and  (f)  which  contained  the  sam.e 
pamphlet  text. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(fl  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  costs  and 
benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26, 1979).  A 
regulatory  evaluation  was  originally 
placed  in  the  rulemaking  docket  in 
1985.  reviewed  in  May  1991  with  regard 
to  inflatable  lifejackets.  and 
reconsidered  in  April  1993,  concerning 
hybrid  PFDs  in  association  with  the 
SNPRM  for  this  rule.  The  regulatory 
evaluation,  despite  the  lapse  of  time,  is 
still  acoirate. 

The  total  approvaLcosts  per  design 
are  expected  to  be  approximately 
512,000  for  hybrid  inflatable  PFDs. 
Costs  to  approve  other  types  of  PFDs  are 
approximately  $6,000.  The  additional 
cost  to  approve  hybrid  PFDs  could 
easily  be  absorbed  in  the  cost  of  the 
units  produced.  The  cost  increase  per 
device  would  be  small  considering  the 
number  of  devices  produced  under 
authorization  of  each  approval 
certificate.  The  Coast  Guard  anticipates 
that,  within  the  first  year  after  issuing 
this  final  rule,  one  or  two  designs  will 
be  approved. 


Production  inspection  costs  imposed 
by  these  regulations  will  be 
approximately  $1,000  for  the  largest  size 
lot  of  inflatable  PFDs  permitted.  This 
cost  is  similar  to  that  incurred  for  other 
types  of  approved  PFDs. 

The  retail  cost,  per  device,  is  expected 
to  be  $80-$200  for  hybrid  PFDs. 
Currently  approved  PFDs  range  in  price 
fi-om  $7-$200.  Type  I  devices  that  could 
be  replaced  by  hybrid  PFDs  have  an 
average  cost  of  about  $40. 

Small  Entities 

There  were  no  comments  on  this 
section.  Hybrid  PFDs  are  approved  as  an 
option  to  existing  approved  devices. 
This  final  rule  will  result  in  no 
increased  costs.  Therefore,  the  Coast 
Guard  certifies  under  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  collection-of- 
information  requirements.  The  Coast 
Guard  has  submitted  the  requirements 
to  the  Office  of  Management  and  Budget 
(0MB)  for  review  under  section  3504(h) 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.).  and  0MB  has 
approved  them.  The  section  numbers 
and  the  corresponding  0MB  approval 
numbers  are: 


Paperwork  requirements 

OMBcorv 
trol  No. 

a.  §160.077-6  

2115-0141 

b.  §160.077-7  

C.  §160.077-11   „ 

d.  §160.077-25  

2115-0141 
2115-^141 
2115-0141 

f.  §160.077-29  

q.  §160.077-31   

2115-0576 
2115-0577 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment.  This 
rulemaking  revises  established  safety 
standards  for  hybrid  inflatable  personal 
flotation  devices  (PFDs).  The  authority 
to  establish  regulations  for  PFDs  is 
committed  to  the  Coast  Guard  by 
statute.  Furthermore,  since  PFDs  are 
manufactured  and  used  in  the  national 
marketplace,  safety  standards  for  PFDs 
should  be  of  national  scope  to  avoid 
unreasonably  burdensome  variances. 
Therefore,  the  Coast  Guard  intends  this 
final  rule  to  preempt  State  action 
addressing  the  same  subject  matter. 


There  were  no  comments  on  this 
section. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  under  section  2.B.2. 
of  Commandant  Instruction  M16475.1B. 
this  final  rule  is  categorically  excluded  ' 
from  further  environmental 
documentation.  This  final  rule  is 
expected  to  have  no  significant  effect  on 
the  environment.  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  has  been  placed  in 
the  rulemaking  docket.  There  were  no 
comments  on  this  section. 

List  of  Subjects 

46  CFR  Part  25 

Fire  prevention.  Marine  safety. 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  160 

Marine  safety.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  parts  25  and  160  as  follows: 

PART  2&— REQUIREMENTS 

1.  The  authority  citation  for  part  25  is 
revised  to  read  as  follows: 

Authority:  33  U.S.C.  1903(b).  46  U.S.C. 
3306.  and  4302:  49  CFR  1  46 

\ 

Subpart  25.25 — Life  Preservers  and     ' 
Other  Lifesaving  Equipment 

2.  In  §  25.25-5,  paragraph  (f)  is 
revised  to  read  as  follows: 

§  25.25-5    Life  preservers  and  other 
lifesaving  equipment  required. 

***** 

(f)  On  each  vessel,  regardless  of  length 
and  regardless  of  whether  carrying 
passengers  for  hire,  an  approved 
commercial  hybrid  PFD  may  be 
substituted  for  a  life  preserver,  buoyant 
vest,  or  marine  buoyant  device  required 
under  paragraphs  (b)  or  (c)  of  this 
section  if  it  is — 

(1)  Used  in  accordance  with  the 
conditions  marked  on  the  PFD  and  in 
the  owner's  manual; 

(2)  Labeled  for  use  on  commercial 
vessels;  and 

(3)  In  the  case  of  a  Type  V  commercial 
hybrid  PFD,  worn  when  the  vessel  is 
underway  and  the  intended  wearer  is 
not  within  an  enclosed  space. 

PART  160— LIFESAVING  EQUIPMENT 

3.  The  authority  citation  for  part  160 
is  revised  to  read  as  follows: 
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Authority:  J46  U.S.C.  3306,  3703,  and  4302 
E.0. 12234,  «  FR  58801,  3  CFR,  1980  Comp 
p.  277;  49  CFK  1.46. 

Subpart  164.077— Hybrid  Inflatable 
Personal  FNotation  Devices 


4.  In  §16^ 
introductor  t 
read  as  follows 


§160.077-1 


(b)  Under}  this  chapter  and  33  CFR 
part  175,  certain  commercial  vessels  and 
recreational  boats  may  carry  Type  I,  II, 
or  ni  hybric  PFDs  to  meet  carriage 
requiremen  s.  Type  V  hybrid  PFDs  may 
be  substitut  id  for  other  required  PFDs  if 
they  are  wo  rn  under  conditions 
prescribed  i  n  their  manual  as  required 
by  §  160.07  '-29  and  on  their  marking  as 
prescribed  n  §  160.077-31.  For 
recreationa  boats  or  boaters  involved  in 
a  special  acivity,  hybrid  PFD  approval 
may  also  b€  limited  to  that  activity. 

(c)  Unles! ;  approved  as  a  Tj'pe  I 
SOLAS  Life  jacket,  a  hybrid  PFD  on  an 


Devices  for 
Type  II, 

Devices  for 
Type  I 
Type  II, 

Devices  for 
Type  I 
Type  11 


077-1,  paragraphs  (b),  (c) 
text,  and  (d)  are  revised  to 


Scope. 


inspected  commercial  vessel  will  be 
approved  only — 

»        »        •        *        • 

(d)  A  hybrid  PFD  may  be  approved  for 
adults,  weighing  over  40  kg  (90  lb); 
youths,  weighing  23-40  kg  (50-90  lb); 
small  children,  weighing  14-23  kg  (30- 
50  lb);  or  for  the  size  range  of  persons 
for  which  the  design  has  been  tested,  as 
indicated  on  the  PFD's  label. 

•  •        *        «        • 

5.  Section  160.077-3  is  redesignated 
as  §  160.077-2,  and  in  newly 
redesignated  §  160.077-2,  paragraphs 
(a),  (h),  and  (j)  are  revised,  and 
paragraph  (1)  is  added  to  read  as  follows. 

§160.077-2    Definitions 

•  *        •         •         * 

(a)  Commandant  means  the  Chief  of 
the  Survival  Systems  Branch,  U.S.  Coast 
Guard,  Office  of  Marine  Safety,  Security 
and  Environmental  Protection.  Address: 
Commandant  (G-MVI-3/14),  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
S\V.,  Washington,  DC  20593-0001. 
»        *        *        •        * 

(h)  Recreational  hybrid  PFD  means  a 
hybrid  PFD  approved  for  use  on  a 


recreational  boat  as  defined  in  33  CFR 
175.3. 

*        •        »        *        * 

(j)  Reference  vest  means  a  model  AK- 
1,  adult  PFD;  model  CKM-1,  child 
medium  PFD;  or  model  CKS-2,  child 
small  PFD,  meeting  the  requirements  of 
subpart  160.047  of  this  chapter,  except 
that,  in  lieu  of  the  weight  and 
displacement  values  prescribed  in 
Tables  160.047-4(c)(2)  and  160.047- 
4(c)(4),  each  insert  must  have  the 
minimum  weight  of  kapok  and 
displacement  as  shov«i  in  Table 
160.077-2(j).  To  achieve  the  specified 
volume  displacement,  front  and  back 
insert  pad  coverings  may  be  larger  than 
the  dimensions  prescribed  by 
§  160.047-l(b)  and  the  width  of  the 
front  fabric  envelope  and  height  of  the 
back  fabric  envelope  may  be  increased 
to  accommodate  a  circumference  no 
greater  than  1/4"  larger  than  the  filled 
insert  circxmiference.  As  an  alternative, 
unicellular  plastic  foam  inserts  of  the 
specified  displacement  and  of  an 
equivalent  shape,  as  accepted  by  the 
Commandant,  may  be  substituted  for 
kapok  inserts. 


Table  i60.077-2(j).— Reference  Vest  Minimum  kapok- Weight  and  volume  Displacement 


Reference  PFD  type 


^Jults,  weight  over  40  kg  (90  lb): 

II,  arxl  V  Recreational 

ybuths,  weighing  23-40  kg  (50-90  lb): 


II,  and  V  

^riall  chikJren,  weighing  14-23  kg  (30-50  lb): 


Front  insert  (2  each) 


Minimum  kapok 
weight  g  (oz) 


234  (8.25) 

184  (6.5)  . 
156(5.5)  , 

128(4.5)  , 
100(3.5)  . 


Volume  dispiacement  N 
(lb) 


40±1  (9.0±025) 

31  ±1  (7.010.25) 
26+1  (5.7510.25) 

21±1  (4.75+0.25) 
17±1  (3.7510.25) 


Back  insert 


Minimum  kapok 
weight  g  (oz) 


156  (5.5)  . 

170(6.0)  . 
149  (525) 

156(5.5)  . 
135  (4.75) 


Volume  displace- 
ment N  (lb) 


27+1  (6.01025) 

3011  (6.51025) 
2411  (5.510.125) 

30+1  (6.51025) 
2211  (5.0+025) 


Both  Rec  eational  and  Commercial. 


(1)  SOLA,  >  lifejacket.  in  the  case  of  a 
hybrid  inflj  table  PFD,  means  a  PFD 
approved  a  >  meeting  the  requirements 
for  lifejackets  in  the  1983  Amendments 
to  the  International  Convention  for  the 
Safety  of  Life  at  Sea,  1974  (SOLAS  74/ 
83),  in  addition  to  the  requirements  of 
this  subpar  . 

6.  Section  160.077-5  is  redesignated 
as  §  160.077-3  and  in  newly 
redesignated  §  160.077-3  paragraphs  (a), 
(c)(1),  and  |c)(2)  are  revised  to  read  as 
follows: 

§160.077-3;  Required  to  be  worn. 

(a)  A  Tyjie  V  hybrid  PFD  may  be  used 
to  meet  the  Coast  Guard  PFD  carriage 
requiremerts  of  subpart  25.25  of  this 
chapter,  and  33  CFR  part  175,  only  if  the 
PFD  is  used  in  accordance  with  any 
requiremer  ts  on  the  approval  label. 


PFDs  marked  "REQUIRED  TO  BE 
WORN"  must  be  worn  whenever  the 
vessel  is  underway  and  the  intended 
wearer  is  not  within  an  enclosed  space. 

•        •        •        •        • 

(c)  *  *   • 

(1)  Each  Type  V  recreational  hybrid 
PFD. 

(2)  Each  Type  V  commercial  hybrid 
PFD. 

7.  Section  160.077-7  is  redesignated 
as  §  160.077-4  and  is  revised  to  read  as 
follows: 

§160.077-4    Type. 

(a)  A  hybrid  PFD  that  successfully 
passes  all  applicable  tests  may  be 
approved  as  a  Type  1, 11,  III,  or  V  for 
various  size  ranges  of  persons  weighing 
over  23  kg  (50  lb),  as  Type  I  or  11  for 
persons  weighing  14-23  kg  (30-50  lb)  or 


as  Type  I  or  II  for  other  sizes.  A  Type 
V  PFD  has  limitations  on  its  approval. 

(b)  The  approval  tests  in  this  subpart 
require  each  Type  V  hybrid  PFD  to  have 
at  least  the  same  performance  as  a  Type 
I,  n,  or  ni  PFD  for  adult  and  youth  sizes 
or  Type  I  or  II  PFD  for  child  sizes. 

(c)  A  hybrid  PFD  may  be  approved  for 
use  on  recreational  boats,  commercial 
vessels  or  both  if  the  applicable 
requirements  are  met. 

§160.077-9    [Redesignated] 

8.  Section  160.077-9  is  redesignated 
as  §  160.077-5. 

9.  Section  160.077-11  is  amended  by 
revising  paragraph  (b)(l)(iii)  and  the 
heading  of  paragraph  (j)  to  read  as 
follows: 
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§160.077-11 
HylKid  PFD. 


Materials — Recreational 


(b)*  *  • 

(iii)  UL  1191  and  having  a  V  factor  of 
89  except  that  foam  with  a  lower  V 
factor  may  be  used  if  it  provides 
buoyancy  which,  after  a  normal  service 
life,  is  at  least  equal  to  that  of  a  PFD 
made  with  material  having  a  V  factor  of 
89  and  the  required  minimum  inherent 
buoyancy  when  new;  or 
***** 

(j)  Kapok  pad  covering.  *   *   * 


10.  In  §  160.077-13,  the  heading  is 
revised,  and  paragraph  (d)  is  removed  to 
read  as  follows: 

§160.077-13    Materials— Type  I  and 
Commercial  Hybrid  PFD. 

****** 

11.  In  §  160.077-15,  the  heading  is 
revised,  paragraphs  (a)(2)(ii),  (b)(3). 
(c)(2)(ii).  and  (d)(3)  are  revised;  (b)  (13) 
is  redesignated  as  (b)(14)  and  revised; 
and  a  new  paragraph  (b)(13)  and  Table 
160.077-15(b)(13)  are  added  to  read  as 
follows: 

§  1 60.077-1 5    Construction  and 
Performance — Recreational  Hybrid  PFD. 


(a)«   *   * 

(2)«   *   • 

(ii)  If  it  is  to  be  marked  as  Type  II  or 
Type  V  providing  Type  I  or  II 
performance,  not  require  second  stage 
donning  to  achieve  that  performance; 

***** 

(b)*   •  • 

(3)  Have  at  least  one  automatic 
inflation  mechanism  that  inflates  at 
least  one  chamber,  if  marked  as 
providing  Type  I  or  II  performance; 


(13)  Provide  the  minimum  buoyancies 
specified  in  Table  1 60.077-1 5(b)('l  3). 


Table  1  60.077-1 5(b)(i 3).— Buoyancy  for  Recreational  Hybrid  PFDs 


Inherent  buoyancy  (deflated  condition): 

Type  II  

Type  III  

Type  V  

Total  buoyancy  (inflated  conditkm): 

Type  II  

Type  III  

Type  V  


Adult 


45  N  (10  lb)  . 
45  N  (10  lb)  . 
33  N  (7.5  lb) 

100  N  (22  1b) 
100  N  (22  lb) 
100  N  (22  lb) 


Youth 


40  N  (9  lb)  .. 
40  N  (9  lb)  .. 
34  N  (7.5  lb) 

67  N  (151b) 
67  N  (15  lb) 
67  N  {151b) 


Small  chikj 


30  N  (7  lb) 

N/A 

N/A 

53  N  (12  lb) 

N/A 

N/A 


(14)  Meet  any  additional  requirements 
that  the  Commandant  may  prescribe,  if 
necessary,  to  approve  unique  or  novel 
designs. 

(c)*  *  • 

(2)*   •   * 

(ii)  Not  be  capable  of  locking  in  the 
open  or  closed  position  except  that,  a 
friction-fit  dust  cap  that  only  locks  in 
the  closed  position  may  be  used;  and 
***** 

(d)*   •   • 

(3)  The  deflation  mechanism  may  be 
the  oral  inflation  mechanism. 

***** 

12.  In  §  160.077-17,  the  heading  and 
paragraph  (b)(4)  are  revised,  and 


paragraphs  (b)(8).  (b)(9),  (b)(10).  (b)(ll). 
and  Table  160.077-17(b)(ll)  are  added 
to  road  as  follows: 

§160.077-17    Construction  and 
Performance— Type  I  and  Commercial 
Hybrid  PFD. 

***** 

(b)*   *   • 

(4)  Have  at  least  one  inflation 
chamber,  except  that  a  hybrid  PFD 
approved  as  a  SOLAS  lifejacket  must 
have  at  least  two  inflation  chambers: 
***** 

(8)  If  approved  for  adults,  be 

universally  sized  as  specified  in 
§160.077-15(b)(;). 


(9)  Commercial  hybrid  PFDs 
employing  closures  with  less  than  1600 
N  (360  lb)  strength,  must  have  at  least 
two  closures  that  meet  UL  1517,  Section 
22.1. 

(10)  Each  commercial  hybrid  PFD 
must  have  an  attachment  for  a  PFD  light 
securely  fastened  to  the  front  shoulder 
area.  The  location  should  be  such  that 

if  the  light  is  attached  it  will  not  damage 
or  impair  the  performance  of  the  PFD. 

(11)  In  the  deflated  and  the  infiated 
condition,  provide  buoyancies  of  at  least 
the  values  in  Table  160.077-17(b)(ll). 


Table  1 60.077-1 7(b)(11). 

—Minimum  Buoyancy  of  Type  !  and  Commercial  Hybrid  PFDs 

Adult 

Youth 

Small  child 

Inherent  buoyancy  (deflated  condition): 

70  N  (15.5  lb) 

60  N  (131b) 

50N  (11  lb) 

40  N  (9  ID/ 

•  ype '  

Tvoe  V                                                  

34  N  (7.5  lb)  

80  N  (18  lb)  

N/'A 

1  y\jv>  V    

Total  buoyancy  (inflated  condition): 

130  N  (30  lb) 

100  N  (22  1b)  

67  N  (151b) 

'  yp®  '  V 

Type  V 

67  N  (15  lb)  

N.'A 

13.  In  §  160.077-19,  paragraphs 
(b)(3){iii),  (b)(6),  and  (e)  are  revised  to 
read  as  follows: 

§  1 60.077-1 9    Approval  Testing- 
Recreational  Hybrid  PFD. 


(b)  —  • 

(3)  •  •  * 

(iii)  Inflated  Potation  stability.  UL 
1517,  section  15,  for  Type  II  and  Typo 
III  performance  except  comparisons  are 
to  be  made  to  the  appropriate  size  and 


Type  reference  vest  as  defined  in 
§160.077-2(1). 

•         •         •         *         * 

(6)  Buoyancy,  buoyancy  distritmtion. 
and  inflation  medium  retention  test.  UL 
1517,  sections  18  and  19,  except: 


2488 


lie 


(i)  Recre^ 
must  provi 
specified  ir 

(ii)  The " 
displacemetit 
must  be 
procedures 
4(c)(4)  and 
the  proced 
and  19. 


ional  hybrid  inflatables 
minimum  buovancv  as 
Table  160.077-15(b)(13): 
b  uoyancy  and  volume 

of  kapok  buoyant  inserts 
tested  in  accordance  with  the 
prescribed  in  §  160.047- 
§  160.047-5(e)(l)  in  lieu  of 
i;res  in  UL  1517,  section  18 


(e)  The  C  ommandant  may  prescribe 
additional  ests.  if  necessary,  to  approve 
r  ovel  designs. 
IpO. 077-21,  the  heading, 
c)(l),  (c)(2),  and  (c)(3), 
(c)(4)(ii).  and  (g)  are  revised 
phs  (c)(5)  and  (d)(3)  are 
d  as  follows: 


unique  or 
14.  In  § 
paragraphs 
(c)(4)(i)  an( 
and  paragri 
added  to 


re  a 


§160.077-2^     Approval  Testing— Type  I 
and  Commercial  Hybrid  PFD. 


afer 


(c) 

(D/ump 
Adult  size 
are  exempt 

(2)  /n-wi 
S9  for  Adu 
Child  size 

(3)  Buoy 
retention 
except  the 
be  as  speci 
17(b)(ll) 

(4)  Flota 
(i)  Unin 

1517 

devices  th 
S7.1.A 
their  in- 
size  devic^ 
paragraph 
subjects 
lb  or  less, 
paragraph 
adult 

(ii)  High 
160.176-1 
I  hybrid 
Type  V 

(5) 
small 

(i)  UninO: 


secti  an 


apF  ly 
wjter 


subj(  cts 


i:)l"  sort 
requireme 
to  all  subji 
water  wei 
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test.  UL  1517,  section  S6  for 
Youth  and  Small  Child  sizes 
from  this  test. 

removal,  UL  1517.  section 
t  and  Youth  sizes.  The  Small 
s  exempt  from  this  test. 
'  mcy  and  inflation  medium 

',  UL  1517.  Section  SIO. 
minimum  buoyancies  must 
led  in  the  Table  160.077- 


ion  stability — adults, 
ated  flotation  stability,  UL 
in  S7.  except  that  for  Type  I 
requirements  of  paragraph 

to  all  subjects  regardless  of 
..•  weight.  For  Type  V  adult- 
„  the  requirements  of 
57.1. A  apply  to  all  adult 
j  ving  an  in- water  weight  of  13 
I  ind  the  requirements  of 
7.1.B  apply  to  all  other 


ing  action  test,  46  CFR 
J(d)(2)  through  (d)(5)  for  Type 
UL  1517,  Section  S8,  for 
hybrid  PFDs. 
Flota  tion  stability— youths  and 
chih  Iren. 


ated  flotation  stability,  UL 
nn  S7. except  that  the 
tb  of  paragraph  S7  l.A  apply 
4cts  regardless  of  their  in- 
ht. 


(ii)  Rigti/fing  action  test.  UL  1517. 
Section  15.3  through  15.13,  for  Youth 
and  Small  Child  hybrid  PFDs  except 
compariso  ns  are  to  be  made  to  the 
appropriate  size  and  type  reference  vest 
as  defined  in  §  160.077-2(j). 

(d)  •  •  * 

(3)  Each  adult  test  subject  must  have 
a  freeboar  1  of  at  least: 


JMI 


(i)  100  mm  (4  inches)  if  the  PFD  being 
tested  is  to  be  approved  as  a  Typ^  I 
hybrid  PFD;  or 

(ii)  120  mm  (4.75  inches)  if  the  PFD 
being  tested  is  to  be  approved  as  a 
SOLAS  lifejacket. 
«        «        »        »        • 

(g)  The  Commandant  may  prescribe 
additional  tests,  if  necessary,  to  approve 
unique  or  novel  designs. 

***** 

15.  In  §160.077-23.  paragraphs  (a)(2), 
(b)(l)(i),  (b)(2)(ii),  (b)(2)(iv),  (d)(4).  (g)(2). 
(g)(3)(iii).  (h)(4).  (h)(5).  (j)(4)(iii).  (k)(l), 
(k)(2).  and  notes  (2)  and  (3)  to  Table 
160.077-23B  are  revised,  and 
paragraphs  (b)(2)(v).  (d)(5).  and  (g)(3)(x) 
are  added  to  read  as  follows: 

§  1 60.077-23    Production  tests  and 
Inspections. 

(a)*  *  * 

(2)  The  Commandant  may  prescribe 
additional  production  tests  and 
inspections  if  needed  to  maintain 
quality  control  and  check  for 
compliance  with  the  requirements  of 
this  subpart. 

(b)*   •   * 

(D*   *   • 

(i)  Perform  all  required  tests  and 
examinations  on  each  PFD  lot  before  the 
independent  laboratory  inspector  tests 
and  inspects  the  lot,  except  as  provided 
in§160.077-23(d)(5); 
***** 

(2)«   •   * 

(ii)  Except  as  specified  in  paragraph 
(b)(2)(v)  of  this  section,  an  inspector 
must  perform  or  supervise  testing  and 
inspection  of  at  least  one  PFD  lot  in 
each  five  lots  produced. 

(iii)  *  *  • 

(iv)  Except  as  specified  in  paragraph 
(b)(2)(v)  of  this  section,  at  least  once 
each  calendar  quarter,  the  inspector 
must,  as  a  check  on  the  manufacturer's 
compliance  with  this  section,  examine 
the  manufacturer's  records  required  by 
§  160.077-25  and  observe  the 
manufacturer  perform  each  of  the  tests 
required  by  paragraph  (h)  of  this 
section. 

(v)  If  less  than  six  lots  are  produced 
during  any  calendar  year,  only  one  lot 
inspection  in  accordance  with 
paragraph  (b)(2)(ii)  of  this  section,  and 
one  records  examination  and  test 
performanco  observation  in  accordance 
with  paragraph  (b)(2)(iv)  of  this  section 
is  required  during  that  year  Cbch  lot 
tested  and  inspected  must  be  within 
seven  lots  of  the  previous  lot  inspected. 
***** 

(d)*  •  ' 

(4)  The  number  of  samples  selected 
per  lot  must  be  at  least  the  number 
listed  in  Table  160.077-23A  or  Table 


160.077-23B,  as  applicable,  except  as 
allowed  in  paragraph  (d)(5)  of  this 
section. 

(5)  If  the  total  production  for  any  five 
consecutive  lots  does  not  exceed  250 
devices,  the  manufacturer's  and 
inspector's  tests  can  be  run  on  the  same 
sample(s)  at  the  same  time. 
***** 

Table  160.077-233  Inspector's 
Sampling 

•  •*•»* 

Notes  to  Table: 

•  ,     *        *        *        * 

(2)  This  test  may  be  omitted  if  the 
manufacturer  has  previously  conducted 
it  and  the  inspector  has  conducted  the 
test  on  a  previous  lot  within  the  past 
year. 

(3)  One  sample  of  each  means  of 
marking  on  each  type  of  fabric  or  finish 
used  in  PFD  construction  must  be  tested 
whenever  a  new  lot  of  materials  is  used 
or  at  least  every  six  months  regardless 
of  whether  a  new  lot  of  materials  was 
used  within  the  past  six  months. 
***** 

(g)*   •   * 

(2)  Calibration.  The  manufacturer 
must  have  the  calibration  of  all  test 
equipment  checked  at  least  annually  by 
a  weights  and  measures  agency  or  the 
equipment  manufacturer,  distributor,  or 
dealer. 

(3)*   •   • 

(iii)  A  Scale  that  has  sufficient 
capacity  to  weigh  a  submerged  sample 
basket.  The  scale  must  be  sensitive  to  14 
g  (0.5  oz)  and  must  not  have  an  error 
exceeding  ±14  g  (0.5  oz). 
***** 

(x)  Inflation  chamber  materials  test 
equipment.  If  the  required  tests  in 
paragraph  (h)(2)  of  this  section  are 
performed  by  the  PFD  manufacturer, 
test  equipment  suitable  for  conducting 
Grab  Breaking  Strength.  Tear  Strength, 
Permeability,  and  Seam  Strength  tests 
must  be  available  at  the  PFD 
manufacturer's  facifity. 
***** 

(h)*  *  * 

(4)  Over-pressure.  Each  sample  must 
be  tested  according  to  and  meet  UL 
1517.  section  28.  Test  samples  may  be 
prestressed  by  inflating  them  to  a  greater 
pressure  than  the  required  test  pressure 
prior  to  initiating  the  test  at  the 
specified  values. 

(5)  Air  Retention.  Each  sample  must 
Ue  tested  arrording  to  and  meet  UL 
1517,  section  36.  Prior  to  initiating  the 
test  at  the  specified  values      -'  samples 
may  be  prestressed  by  inflating  to  u 
pressure  greater  than  the  design 
pressure,  but  not  exceeding  50  percent 
of  the  required  pressure  for  the  tests  in 


paragraph  (h)(4)  of  this  section.  Any 
alternate  test  method  that  decreases  the 
length  of  the  test  must  be  accepted  by 
the  Commandant  and  must  require  a 
proportionately  lower  allowable 
pressure  loss  and  the  same  percentage 
sensitivity  and  accuracy  as  the  standard 
allowable  loss  measured  with  the 
standard  instrumentation. 
***** 

(j)*  •  * 

(4)*    •    * 

(iii)  If  the  inspector  rejects  a  lot,  the 
inspector  shall  notify  the  Commandant 
immediately. 

(k)  •   •  * 

(1)  A  rejected  PFD  lot  may  be 
resubmitted  for  testing,  examination,  or 
inspection  if  the  manufacturer  first 
removes  and  destroys  each  PFD  having 
the  same  type  of  defect  or,  if  authorized 
by  the  Commemdant  or  an  authorized 
representative  of  the  Commandant, 
reworks  the  lot  to  correct  the  defect. 

(2)  Any  PFD  rejected  in  a  final  lot 
examination  or  inspection  may  be 
resubmitted  for  examination  or 
inspection  if  all  defects  have  been 
corrected  and  reexamination  or 
reinspection  is  authorized  by  the 
Commandant  or  an  authorized 
representative  of  the  Commandant. 
***** 

16.  In  §  160.077-27,  paragraph  (a)  is 
revised  and  paragraphs  (d)  and  (e)  are 
added  to  read  as  follows: 

§160.077-27    Pamphlet. 

(a)  Each  recreational  hybrid  PFD  sold 
or  offered  for  sale  must  be  provided 
with  a  pamphlet  that  a  prospective 
purchaser  can  read  prior  to  purchase. 
The  required  pamphlet  text  must  be 
printed  verbatim  and  in  the  sequence 
set  out  in  paragraph  (e)  of  this  section. 
Additional  information,  instructions,  or 
illustrations  must  not  be  included 
within  the  required  text.  The  type  size 
shall  be  no  smaller  than  8-point. 
***** 

(d)  The  text  specified  in  paragraphs 
(e)(2)  of  this  section  must  be 
accompanied  by  illustrations  of  the 
types  of  devices  being  described.  The 
illustrations  provided  must  be  either 
photographs  or  drawings  of  the 
manufacturer's  own  products  or 
illustrations  of  other  Coast  Guard- 
approved  PFDs. 

(e)  For  a  Type  I  hybrid  PFD  intended 
for  recreational  use  or  a  Tj-pe  II,  III.  or 

V  recreational  hybrid  PFD,  thje  pamphlet 
contents  must  be  as  follows: 

(1)  The  text  in  UL  1517,  Section  39. 
item  A; 

(2)  The  following  text  and 
illustrations: 

There  Are  Five  Tj-pes  of  Personal  Flotation 
Devices 


This  is  a  Type  [insert  approved  Tvpel 
Hybrid  Inflatable  PFD. 

Note:  The  following  types  of  PFDs  are 
designed  to  perform  as  described  in  calm 
Vater  and  when  the  wearer  is  not  wearing 
any  other  flotation  material  (such  as  a 
wetsuit). 

Type  /—A  Type  1  PFD  has  the  greatest 
required  inherent  buoyancy  and  turns  most 
unconscious  persons  in  the  water  from  a  face 
down  position  to  a  vertical  and  slightly 
backward  position,  therefore  greatly 
increasing  one's  chances  of  survival.  The 
Type  I  PFD  is  suitable  for  all  waters, 
especially  for  cruising  on  waters  where 
rescue  may  be  slow  coming,  such  as  large 
bodies  of  water  where  it  is  not  likely  that 
boats  will  be  nearby.  This  type  PFD  is  the 
most  effective  of  all  types  in  rough  water.  It 
is  reversible  and  available  in  only  two  sizes — 
Adult  (over  40  kg  (90  lb))  and  child  (less  than 
40  kg  (90  lb))  which  are  universal  sizes 
(designed  for  all  persons  in  the  appropriate 
category). 
(Insert  illustration  of  Type  I  PFD] 

Type  n — A  Tyjse  II  PFD  turns  most  wearers 
to  a  vertical  and  slightly  backward  position 
in  the  water.  The  turning  action  of  a  Tj-pe  11 
PFD  is  less  noticeable  than  the  tiuning  action 
of  a  Type  I  PFD  and  the  Type  II  PFD  will  not 
turn  as  many  {>ersons  under  the  same 
conditions  as  the  Type  I.  The  Type  II  PFD  is 
usually  more  comfortable  to  wear  than  the 
Type  I.  This  typ)e  of  PFD  is  designed  to  fit 
a  wide  range  of  people  for  easy  emergency 
use,  and  is  available  in  the  following  sizes: 
Adult  (over  40  kg  (90  lb)}.  Medium  Child 
(23-40  kg  (50-90  lb)),  and  two  categories  of 
Small  Child  (less  than  23  kg  (50  lb)  or  less 
than  14  kg  (30  lb).  Additionally,  some  models 
are  sized  by  chest  sizes.  You  may  prefer  to 
use  the  Type  II  where  there  is  a  good  chance 
of  fast  rescue,  such  as  areas  where  it  is 
common  for  other  persons  to  be  engaged  in 
boating,  fishing  and  other  water  activities. 
[Insert  illustration  of  Type  II  PFD| 

Type  III— The  Type  III  PFD  allows  the 
wearer  to  tilt  backwards  in  the  water,  and  the 
device  will  maintain  the  wearer  in  that 
position  and  will  not  turn  the  wearer  face 
down.  It  is  not  designed  to  turn  the  wearer 
face  up.  A  Type  III  is  generally  more 
comfortable  than  a  Type  II.  comes  in  a  variety 
of  styles  which  should  be  matched  to  the 
individual  use.  and  is  often  the  best  choice 
for  water  sports,  such  as  skiing,  hunting. 
Tishing,  canoeing,  and  kayaking.  This  type 
PFD  normally  comes  in  many  chest  sizes  and 
weight  ranges;  however,  some  universal  sizes 
are  available.  You  may  also  prefer  to  use  the 
Type  HI  where  there  is  a  probability  of  quick 
rescue  such  as  areas  where  it  is  common  for 
other  persons  to  be  engaged  in  t>oating. 
fishing,  and  other  water  activities. 
[Insert  illusU^tion  of  Type  III  PFD) 

Hybrid  Inflatable  Type  I,  77,  or  III— A  Type 
I.  II.  or  III  Hybrid  PFD  is  an  inflatable  device 
which  is  the  most  comfortable  PFD  to  wear 
and  has  a  minimal  amount  of  buoyancy  when 
deflated  and  significantly  increased 
buoyancy  when  inflated  (See  accompanying 
table  for  actual  buoyancy  for  your  Tj-pe  of 
hybrid).  When  inflated  it  turns  the  wearer 
with  the  action  of  a  Type  I.  II.  or  III  PFD  as 


indicated  on  its  label.  Boaters  taking 
advantage  of  the  extra  comfort  of  hybrid 
inflatable  PFDs  must  take  additional  care  in 
the  use  of  these  devices.  Boaters  should  test 
their  hybrid  PFDs  in  the  water,  under  safe, 
controlled  conditions  to  know  how  well  the 
devices  float  them  with  limited  buoyancy. 
Approximately  90  percent  of  boaters  will 
float  while  wearing  a  Type  II  or  III  hybrid 
inflatable  PFD  when  it  is  not  inflated. 
However,  hybrid  inflatable  PFDs  are  not 
recommended  for  non-swimmers  unless 
worn  with  enough  additional  inflation  to 
float  the  wearer.  Almost  all  boaters  will  float 
while  wearing  a  Ty{>e  I  hybrid  inflatable  PFD 
that  is  not  inflated.  The  PFD's  'jierformance 
type'  indicates  whether  it  should  be  used 
orily  where  help  is  nearby,  or  if  it  also  may 
be  used  where  help  may  be  sfow  coming. 
Typie  I  hybrids  are  suitable  where  rescue  may 
be  slow  coming,  while  Tjpes  II  and  lil  are 
good  only  when  there  is  a  chance  of  fast 
rescue.  T>-pe  I  hybrids  are  approved  in  three 
weight  ranges,  adult,  for  persons  weighing 
over  40  kg  (90  lb);  youth,  for  persons 
weighing  23-40  kg  (50-90  lb);  and  small 
child,  for  persons  weighing  14-23  kg  (30-50 
lb).  Ty{>e  11  hybrid  PFDs  are  approved  in  the 
same  size  ranges  as  Type  I  hybrids  but  may 
be  available  in  a  number  of  chest  sizes^nd 
in  universal  adult  sizes.  Type  III  hybrids  are 
only  approved  in  adult  and  youth  sizes  but 
may  also  be  available  in  a  numl)er  of  chest 
sizes  and  in  universal  adult  sizes. 
[For  a  pamphlet  provided  with  a  Type  I.  II 
or  777  hybrid  PFD.  insert  illustration  of  the 
Type  Hybrid  PFD  tteing  sold] 

Type  TV— A  Type  IV  PFD  is  normally 
thrown  or  tossed  to  a  person  who  has  fallen 
overboard  so  that  the  person  can  grasp  and 
hold  the  device  until  rescued.  Until  May  13. 
1995  (or  May  1. 1996  at  commercial  liveric;). 
the  Ty{>e  IV  is  acceptable  in  place  of  a 
wearable  device  in  certain  instances. 
However,  this  type  is  suitable  only  where 
there  is  a  good  chance  of  quick  rescue,  such 
as  areas  where  it  is  common  for  other  fjersons 
to  be  nearby  engaged  in  boating,  fishing,  and 
other  water  activities.  It  is  not  recommended 
for  use  by  non-swimmers  and  children. 
[Insert  illustration  of  T>-pe  IV  PFD) 

Type  V  (General)— A  Type  V  PFD  is  a  PFD 
approved  for  restricted  uses  or  activities  such 
as  boardsailing.  or  commercial  white  water 
rafting.  These  PFDs  are  not  suitable  for  other 
boating  activities.  The  label  on  the  PFD 
indicates  the  kinds  of  activities  for  which  the 
PFD  may  be  used  and  whether  there  are 
limitations  on  how  it  mav  be  used, 

Type  V  Hybrid— A  T},-pe  V  Hybrid  PFD  is 
an  inflatable  device  which  can  be  the  mo.st 
comfortable  and  has  very  little  buoyancy 
when  it  is  not  inflated,  and  considerably 
more  buoyancy  when  it  is  inflated.  In  order 
for  the  device  to  count  toward  carriage 
requirements  on  recreational  boats,  it  must  be 
worn  except  when  the  boat  is  not  underway 
or  when  the  user  is  below  deck.  When 
inflated  it  turns  the  wearer  similar  to  the 
action  provided  by  a  T\-pe  I.  U,  or  ID  PFD  (the 
r>'pe  of  p>erformance  is  indicated  on  the 
label).  "This  tv-pe  of  PFD  is  more  comfortable 
because  it  is  less  bulky  when  it  is  not 
inflated.  Boaters  taking  advantage  of  the  extrj 
comfort  of  hvbrid  inflatable  PFDs  must  take 
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not  inflated.  That  is  to  try  this  PFD  in  the 
water  as  explained  in  [insert  reference  to  the 
section  of  the  manual  that  discu.<;ses  how  to 
test  thePFD].  If  you  have  not  tested  this 
device  in  accordance  with  these  guidelines, 
the  Coast  Guard  does  not  recommend  its  use. 

(2)  Instructions  on  use  including 
instructions  on  donning,  inflation, 
replenishing  inflation  mechanisms,  and 
recommended  practice  operation; 

(3)  Instructions  on  how  to  properly 
inspect  and  maintain  the  PFD,  and 
recommendations  concerning  frequency 
of  inspection; 

(4)  Instructions  on  how  to  get  the  PFD 
repaired; 

(5)  The  text  in  UL  1517.  Section  40. 
items  B  and  D; 

(6)  The  following  text: 

Why  Do  You  Need  a  PFD? 

A  PFD  provides  buoyancy  to  help  keep 
your  head  above  water  and  to  help  ycu  stay 
face  up.  The  average  in-wa!er-weight  of  an 
adult  is  only  about  5  to  10  pounds.  The 
buovancy  provided  by  most  PFDs  will 
support  that  weight  in  water.  However,  the 
hybrid  Type  I.  II,  or  III  PFD  may  be  an 
e.xception.  The  uninflated  buoyancy 
provided  by  this  PFD  may  only  float  90 
percent  of  the  boating  public,  this  is  because 
th3  inherent  buoyancy  has  been  reduced  to 
make  it  more  comfortable  to  wear.  So.  you 
mav  not  float  adequately  without  inflating 
the  device.  Once  the  device  is  inflated  you 
will  have  a  minimum  of  22  lb  of  buoyancy 
for  adult  sizes,  which  should  be  more  than 
enough  to  float  everyone.  (See  table  ^bove 
(below)  for  the  actual  minimum  buoyancy  for 
different  Types  of  hybrids.)  Your  body 
weight  alone  does  not  determine  your  in- 
water-weight.  Since  there  is  no  simple 
method  of  determining  your  weight  in  water, 
you  should  try  the  device  in  the  water  in 
both  its  deflated  and  inflated  condition. 

(7)  The  text  in  UL  1517.  Section  40, 
item  G; 

(8)  The  following  text: 

Wear  Your  PFD 

Your  PFD  won't  help  you  if  you  don't  have 
it  on.  It  is  well-known  that  most  boating 
accidents  occur  on  calm  water  during  a  clear 
sunny  day.  It  is  also  true  that  in 
approximately  80  percent  of  all  boating 
accident  fatalities,  the  victim  did  not  use  a 
PFD.  Don't  wait  until  it's  too  late.  Non- 
swimmers  and  children  especially  should 
wear  their  PFD  at  all  times  when  on  or  near 
the  water.  Hybrid  Type  I,  II.  Ill  or  V  PFDs  are 
not  recommended  for  non-swimmers  unless 
inflated  enough  to  float  the  wearer. 

(9)  The  text  in  UL  1517,  Section  40, 
items  I,  J,  K.  andL;  and 

(10)  A  table  with  the  applicable  PFD 
Type,  size,  and  buovancy  values  from 
Table  160.077-15(bHl3)  or  160.077- 
17(b)(ll),  as  applicable,  or  provide  a 
reference  to  appropriate  pamphlet  table, 
if  the  pamphlet  is  combined  with  the 
manual. 


(d)  Type  V  Recreational  Hybrid  PFD. 
For  a  Type  V  recreational  hybrid  PFD 
the  manual  contents  must  be  as  follows: 

(1)  The  text  in  UL  1517,  Section  40, 
item  A; 

(2)  Instmctions  on  use  including 
instructions  on  donning,  inflation, 
replenishing  inflation  mechanisms,  and 
recommended  practice  operation; 

(3)  Instructions  on  how  to  properly 
inspect  and  maintain  the  PFD.  and 
recommendations  concerning  frequency 
of  inspection; 

(4)  Instructions  on  how  to  get  the  PFD 
repaired;  and 

(5)  The  text  in  UL  1517,  section  40. 
that  is  not  included  under  paragraph 
(d)(1)  of  this  section. 

(e)  Commercial  Hybrid  PFD.  (1)  For  a 
comm.ercial  hvbrid  PFD  that  is 
-REQUIRED  TO  BE  WORiN"  the  manual 
must  meet  the  requirements  of 
paragraph  (d)  of  this  section. 

(2)  For  a  commercial  hybrid  PFD 
approved  as  a  "Work  Vest  Only"  or 
Type  I  PFD  the  manual  must  meet  the 
requirements  of  either  paragraphs  (e)(3) 
and  (4)  or  of  paragraph  (c)  of  this 
section.  The  manual  for  a  commercial 
Type  I  hybrid  PFD  which  is  also  labeled 
for  use  on  recreational  boats  must  meet 
the  requirements  of  paragraph  (c)  of  this 
section. 

(3)  Each  commercial  hybrid  PFD 
approved  with  special  purpose 
limitation  must  have  a  user's  m.anual 
that— 

(i)  Explains  in  detail  the  proper  care, 
maintenance,  stowage,  and  use  of  the 
PFD;  and 

(ii)  Includes  any  other  safety 
information  as  prescribed  by  the 
approval  certificate. 

(4)  If  the  manual  required  in 
paragraph  (e)(3)  of  this  section  calls  for 
inspection  or  service  by  vessel 
personnel,  the  manual  must — 

(i)  Specify  personnel  training  or 
qualifications  needed; 

(ii)  Explain  how  to  identify  the  PFDs 
that  need  to  be  inspected;  and 

(iii)  Provide  a  log  in  which 
inspections  and  servicing  may  be 
recorded. 

(5)  If  a  PFD  light  approved  under 
subpart  161.012  is  not  provided  at  time 
of  sale,  the  manual  must  specify  the 
recommended  type  of  light  to  be  used. 

(6)  Notwithstanding  the  requirements 
of  paragraph  fb)  of  this  section, 
manufacturers  that  make  shipments  to 
purchasers  that  do  not  redistribute  the 
PFDs,  must  provide  at  least  one  manual 
in  each  carton  of  PFDs  shipped. 

18.  Section  160.077-30  is  revised  to 
read  as  follows: 


§  160.077-30    Spare  operating  components 
and  temporary  marking. 

(a)  Spare  operating  components.  Each 
recreational  and  commercial  hybrid  PFD 
must — 

(1)  If  it  has  a  manual  or  automatic 
inflation  mechanism  and  is  packaged 
and  sold  with  one  inflation  medium 
cartridge  loaded  into  the  inflation 
mechanism,  have  at  least  two  additional 
spare  inflation  cartridges  packaged  with 
it.  If  it  is  sold  without  an  inflation 
medium  cartridge  loaded  into  the 
inflation  mechanism,  it  must  be 
packaged  and  sold  with  at  least  three 
cartridges;  and 

(2)  If  it  has  an  automatic  inflation 
mechanism  and  is  packaged  and  sold 
with  one  water  sensitive  element  loaded 
into  the  inflation  mechanism,  have  at 
least  two  additional  spare  water 
sensitive  elements  packaged  with  it.  If  it 
is  sold  without  a  water  sensitive 
element  loaded  into  the  inflation 

.  mechanism,  it  must  be  packaged  and 
sold  with  at  least  three  water  sensitive 
elements. 

(b)  Temporary  marking.  Each 
recreational  and  commercial  hvbrid  PFD 
which  is  sold — 

(1)  In  a  readv-to-use  condition  but 
which  has  covers  or  restraints  to  inhibit 
tampering  with  the  inflation  mechanism 
prior  to  sale,  must  have  any  such  covers 
or  restraints  conspicuously  marked 

■REMOVE  IMMEDIATELY  AFTER 
PURCHASE.";  or 

(2)  Without  an  inflation  medium 
cartridge,  a  water  sensitive  element,  or 
both  pre-loaded  into  the  inflation 
mechanism,  must  include  the  markings 
required  in  §  160.077-15(c)(3)(ii). 

19.  In  S  160.077-31,  paragraphs  (c), 
(d),  (g),  (h).  (j),  introductory  text,  and 
(j)(l)  are  revised,  paragraphs  (j)(2)  and 
(3)  are  redesignated  as  (jji^)  and  (4) 
respectively  and  revised,  new 
paragraphs  (j)(2)  and  (1)  are  added,  and 
paragraph  (e)(5}is  removed  and 
paragraph  (e)(6)  is  redesignated  as 
paragraph  (e)(5)  to  read  as  follows: 

§160.077-31     PFD  Marking. 

«  *  •  «  « 

(c)  Recreational  Hybrid  PFD.  Each 
recreational  hybrid  PFD  must  he  marked 
with  the  following  text  using  c:apital 
letters  where  shown  and  be  presented  in 
the  exact  order  shown: 

Type  (//.  ///.  or  V.  as  applicable]  PFD 
[See  paragraph  (kj  of  this  section  for 
exact  text  to  be  ur.ed  here] 

Recreational  hybrid  inflatable — 
.Approved  for  use  onlv  on  jrcreational 
boats.  [For  Type  V  only]  REQUIRED  TO 
BE  WORN  to  meet  Coast  Guard  carriage 
requirements  (except  for  persons  in 
enclosed  spaces  as  explained  in  owner's 
manual). 


[For  Type  V  only]  When  inflated  this 
PFD  provides  performance  equivalent  to 
a  [see  paragraph  (h)  of  this  section  for 
exact  test  to  be  used  here]. 

A  Pamphlet  and  Owner's  Manual 
must  be  provided  with  this  PFD. 

WARNING— TO  REDUCE  THE  RISK 
OF  DEATH  BY  DROWNING 

—YOU  M.\Y  HAVE  TO  INFLATE  THIS 

PFD  TO  FLOAT. 
—TRY  THIS  PFD  IN  THE  WATER 

EACH  SEASON  TO  SEE  IF  IT  WILL 

FLO.AT  YOU  WITHOUT  INFLATION. 
—CHOOSE  THE  RIGHT  SIZE  PFD  AND 

WEAR  IT— FASTEN  ALL  CLOSURES 

AND  AD|t \ST  FOR  SNUG  FIT. 
—THIS  PFD  REQUIRES 

MAINTENANCE.  FOLLOW 

MANUFACTURER'S  USE  AND  CARE 

INSTRUCTIONS. 
—REMOVE  HEAVY  OBJECTS  FROM 

POCKETS  IN  AN  EMERGENCY. 
— [Unless  impact  tested  at  high  speed  as 

noted  on  the  approval  certificate]  DO 

NOT  USE  IN  HIGH-SPEEp 

ACTIVITIES. 
—DO  NOT  DRINK  ALCOHOL  WHILE 

BOATING. 

(d)  T\ve  1  and  Commercial  Hvbrid 
PFD.  Each  Type  I  hybrid  PFD  intended 
for  recreational  use  and  each 
commercial  hybrid  PFD  must  be  marked 
with  the  following  text  using  capital 
letters  where  shown  and  be  presented  in 
the  exact  order  shown; 
Type  [•7",  "V-',  or  "V  Work  Vest  Only': 

as  applicable]  PFD 
[See  paragraph  [kj  of  this  section  for 
exact  text  to  be  used  hare] 

Commercial  hybrid  inTiatable — 
Approved  fur  use  on  [see paragraph  [jl 
of  this  section  for  exact  te.xt  to  he  used 
here]. 

[For  Type  V  only]  When  inflated  this 
PFD  provides  performance  equivalent  to 
a  [see  paragraph  (hi  of  this  section  for 
exact  test  to  be  used  here] 
[For  Type  [devices  intended  for 
recreational  use]  A  Pamphlet  and 
Owner's  Manual  must  be  provided  with 
this  PFD. 

VVARMNC— TO  REDUCE  THE  RISK 
OF  DEATH  BY  DROWNING 

—YOU  MAY  HAVE  TO  INFLATE  THIS 

PFD  TO  FLOAT. 
—TRY  THIS  PFD  IN  THE  WATER 

EACH  SEASON  TO  SEE  IF  IT  WILL 

FLOAT  YOU  WITHOUT  INFLATION. 
—[For  Tvpe  1  devices  intended  for 

recreational  use]  CHOOSE  THE 

RIGHT  SIZE  PFD  AND  WEAR  IT. 
—FASTEN  ALL  CLOSURES  AND 

ADIU,ST  FOR  SNUG  FIT. 
-THIS  PFD  MUST  BE  MAINTAINED, 

STOWED.  AND  USED  ONLY  IN 


ACCORDANCE  WITH  THE  OWNERS 

MANUAL. 
—REMOVE  HEAVY  OBJECTS  FROM 

POCKETS  IN  AN  EMERGENCY. 
— [Unless  impact  tested  at  high  speed  as 

noted  on  the  approval  certificate  For 

Tvpe  I  devices  intended  for 

recreational  use]  DO  NOT  USE  IN 

HIGH-SPEED  ACTIVITIES. 
— IFor  T\'pe  I  devices  intended  for 

recreational  use]  DO  NOT  DRINK 

ALCOHOL  WHILE  BOATING. 

•  *         *         •         * 

(g)  Flotation  material  buoyancy  loss. 
When  kapok  flotation  material  is  used, 
the  statement  "—REPLACE  PFD  IF 
PADS  BECOME  STIFF  OR 
WATERLOGGED'  must  follow  the 
warning  "—TRY  THIS  PFD  IN  THE 
WATER  EACH  SEASON  TO  SEE  IF  IT 
WILL  FLOAT  YOU  WITHOUT 
INFLATION."  required  by  paragraph  (c) 
or  (d)  of  this  section. 

(h)  Tvpe  equivalence.  The  exact  text 
to  be  inserted  for  Type  V  hybrid  PFDs 
will  be  one  of  the  following  type     - 
equivalents  as  noted  on  the  Approval 
Certificate. 

•  *         «         *         * 

(j)  Approved  use.  Unless  the 
Commandant  has  authorized  omitting 
the  display  of  approved  use.  the  exact 
te.xt  to  be  inserted  will  be  one  or  more 
of  the  following  statements  as  noted  oti 
the  ai'proval  certificate: 

(1)  "all  recreational  boats  and'on 
uninspected  commercial  vessels' 

(2)  "all  recreational  boits  and  on 
uninspected  commercial  vessels. 
REQUIRED  TO  BE  WORN  to  meet  Coait 
Guard  carriage  requirements  (except  Icr 
persons  in  enclosed  spaces  as  explained 
m  owner's  manual)" 

(3)  "inspected  commercial  vessel?  a»^^ 
a  WORK  VEST  only." 

(4)  "[Insert  exact  text  of  special 
purpose  or  limitation  and  vessells!  or 
vessel  typefsl.  noted  on  approval 
certificate]." 

•  *         *         •         • 

(I)  Size  Ranges  The  e.xact  ievt  tu  b<' 
inserted  will  be  one  ol  the  follmvins; 
statements  as  noted  on  the  approval 
certificate: 

(1)  ADULT— For  persons  weighing 
more  than  40  kg  (90  lb). 

(2)  ^OUTH— For  persons  weighing 
23-40  kg  (50-90  Ih). 

(3)  CHILD  SMALL— For  persons 
weighing  14-23  kg  (30-.S0  lb). 

(4)  "[Other  text  not^d  on  approval 
certificate]." 

20.  Section  160.077-33  is 
redesignated  as  !^  160.077-C.  and  in 
newly  redesignated  §  160  077-G 
paragraphs  (b),  introductory  text,  and 
(c)(1)  are  revised,  and  paragraph 
(a)(3)(vi)  is  added  to  read  as  follow?.: 


2492 


§160.077-6 
(a)  *  *  * 


(3)** 
(vi)  The 
device  is  i 


ize  range  of  wearers  that  the 
ir  tended  to  fit. 


(b)  Waivtr 
requests 
waived, 
provided 
justificati 


thit 
on  3 


t( 
ioi 


(c)* 

(1)  Meet! 
prescribed 
of  or  in  ad( 
subpart,  ai 


other  requirements 
jy  the  Commandant  in  place 
ition  to  requirements  in  this 
il 


JMI 
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of  tests.  If  a  manufacturer 
any  test  in  this  subpart  be 

of  the  following  must  be 

the  Commandant  as 

for  the  waiver: 


21.  Section  160.077-35  is 
redesignated  as  §  160.077-7  and  is 
revised  to  read  as  follows: 

§160.077-7    Procedure  for  approval  of 
design  or  material  revision. 

(a)  Each  change  in  design,  material,  or 
construction  of  an  approved  PFD  must 
be  approved  by  the  Commandant  before 
being  used  in  any  production  of  PFDs. 

(b)  Determinations  of  equivalence  of 
design,  construction,  and  materials  may 
be  made  only  by  the  Commandant. 

22.  Section  160.077-37  is 
redesignated  as  §  160.077-9  and  is 
revised  to  read  as  follows: 


§160.077-9    Independent  laboratories. 

A  list  of  independent  laboratories 
which  have  been  accepted  by  the 
Commandant  for  conducting  or 
supervising  the  tests  and  inspections 
required  by  this  subpart,  and  for  making 
material  certifications  required  by 
§  160.077-11,  may  be  obtained  from  the 
Commandant. 

Dated:  December  27,  1994. 
J.C.  Card. 

Rear  Admiral,  U.S.  Coast  Guard,  Chief,  Office 

of  Marine  Safety,  Security  and  Environmental 

Protection. 

|FR  Doc.  95-433  Filed  1-6-95;  8:45  am] 
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CFR  CHECKLIST 


Title 


Stock  Number 


This  checklist,  prepared  t)y  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  availat>le  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  cun^ent  CFR  volumes  comprising  a  complete  CFR  set. 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  whk:h  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  S883.00 

domestic.  $220.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  or  Master  Card).  Charge  orders  may  t>e  telephoned 

to  the  GPO  Order  Desk,  Monday  through  Frklay.  at  (202)  512-1800 

from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 

to  (202)  512-2233. 

Title  Stock  Number  Price       Revision  Date 


1.  2  (2  Reserved) (869-022-00001-2) $5.00 

3  (1993Compilotk>n 
and  Ports  )00  ond 
101)  (869-022-00002-1) ... 


Jon.  1.  1994 


33.00      '  Jon.  1 


4  (869-022-00003-9) 

5  Parts: 

1-699  (869-022-00004-7) 

700-1 199  (869-022-00005-5) 

1200-End,  6  (6 
Reserved) (869-022-00006-3) 

7  Parts: 

0-26 (869-022-00007-1) 

27-45  (869-022-00008-0) 

46-51   (669-022-00009-8) 

52  (869-022-000 10-1)  , 

53-209 (869-022-00011-0)  , 

210-299 (869-022-00012-8)  , 

300-399 J....  (869-022-00013-6)  , 

40Q-699 (869-022-00014-4)  . 

700-899 (869-022-00015-2)  . 

900-999 (869-022-00016-1)  . 

1000-1059  (869-022-00017-9) . 

1060-1119  (869-022-00018-7) . 

1120-1199  (869-022-00019-5  .. 

120(^1499  (869-022-0002t>-9)  , 

1500-1899  (869-022-00021-7) , 

1900-1939  (869-022-00022-5) . 

1940-1949  (869-022-00023-3)  . 

1950-1999  (869-022-00024-1)  . 

2000-£nd (869-022-00025-0)  . 


5.50 

22.00 
19.00 


Jon.  1 

Jon.  1 
Jon.  1 


23.00        Jon.  1 


21.00 
14.00 
20.00 
30.00 
23.00 
32.00 
16.00 
18.00 
22.00 
34.00 
23.00 
15.00 
12.00 
30.00 
30.00 
15.00 
30.00 
35.00 
14.00 


Jon.  1 
Jon.  1 
*Jan.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jan.  1 
Jan.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jan.  1 
Jon.  1 
Jan.  1 
Jon.  1 


8  (869-022-00026-8) 22.00  Jon.  1 

9  Parts: 

1-199  (869-022-00027-6) 29.00  Jon.  1 

200-End (869-022-00028-4) 23.00  Jon.  1 


29.00 
23.00 

29.00 
22.00 
15.00 
21.00 
37.00 

11  (869-022-00034-9) 14.00 

12  Parts: 

1-199  (869-022-00035-7) .. 


10  Parts: 

0-50  (869-022-00029-2) 

51-199 (869-022-00030-6) 

20(^-399 (869-022-O0031-4) 

400^99 (869-022-00032-2) 

500-End  (869-022-00033-1) 


200-219 (869-022-00036-5) 

220-299 (869-022-00037-3) 

300-499 (869-022-00038-1) 

500-599 (869-022-00039-0) 

600-£nd  (869-022-O004O-3) 


12.00 
16.00 
28.00 
22.00 
20.00 
32.00 


Jon.  1 
Jan.  1 
*Jan.  1 
Jon.  1 
Jon.  1 

Jon.  1 

Jan.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jan.  1 


13  (869-022-00041-1) 30.00        Jon.  1 


994 
994 

994 
994 


994 

994 
994 
993 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 

994 

994 
994 

994 
994 
993 
994 
994 

994 

994 
994 
994 
994 
994 
994 

1994 


Price       Revision  Oete 


14  Parts: 

1-59  (869-022-00042-0) .. 

60-139 (669-022-00043-8)  .. 

140-199 (869-022-00044-6)  .. 

200-1199  (869-C22-0004W)  .. 

1200-End (669-022-00046-2) .. 

15  Parts: 

0-299 (869-022-00047-1)  .. 

300-799 (869-022-00048-9)  .. 

800-£nd  (669-022-00049-7)  .. 

16  Parts: 

0-149  (869-022-00050-1) 6.50 

150-999 (869-022-00051-9) 18.00 

lOOO-End (869-022-00052-7) 25.00 

17  Parts: 

1-199  (869-022-00054-3) .. 

200-239 (869-022-00055-1)  .. 

240-End  (869-022-00056-0)  .. 


32.00 
26.00 
13.00 
23.00 
16.00 

15.00 
26.00 
23.00 


20.00 
23.00 
30.00 

18  Parts: 

1-149  (869-022-00057-8) 16.00 

150-279 (869-022-00058-6) 19.00 

280-399 (869-022-00059-4) 13.00 

40O-End  (869-022-00060-8) 11.00 

19  Parts: 

1-199  (869-022-00061-6)  .. 

200-End  (869-022-00062-4)  .. 


20  Parts: 

1-399  (669-022-00063-2) 

400-499 (869-022-00064-1) 

500-End  (869-022-O0065-9) 

21  Parts: 

1-99  (669-022-00066-7) 

100-169 (669-O22-O0b67-5) 

170-199 (669-022-00068-3) 

200-299 (669-022-00069-1) 

300-499 (669-022-00070-5) 

500-599 (669-022-0007 1-3) 

600-799 (669-022-00072-1) 

800-1299  (669-022-00073-0) 

130(>-End (869-022-00074-8) 

22  Parts: 

1-299  (669-022-00075-6) 

300-End  (669-022-00076-4) 

23  (869-022-00077-2) 

24  Parts: 

0-199  (669-022-00076-1) 

200-499 (869-022-00079-9) 

500-699 (669-022-00060-2) 

700-1699  (869-022-00081-1) 

170O-End (869-022-00082-9) . 

25  (869-O22-O0C83-7) 


39.00 
12.00 

20.00 
34.00 
31.00 

16.00 
21.00 
21.00 

7.00 
36.00 
16.00 

8.50 
22.00 

njoo 

32.00 
23.00 

21.00        Apr.  1 


36.00 
38.00 
20.00 
39.W 
17.00 

32.00 

26  Parts: 

§§  1.0-1-1.60  (869-022-00064-5) 20.00 

§§1.61-1.169 (669-022-00085-3) 33.00 

§§1.170-1.300 (869-022-00086-1) 24.00 

§§1.301-1400 (669-022-00087-0) 17.00 

§§1.401-1.440 (669-022-00088-6) 30.00 

§f  1.44M.500  (669-022-0OO89-6)  22.00 

§§  1.501-1.640 (869-022-00090-0) 21.00 

§§1.641-1.850 (869-022-00091-8) 24.00 

§§1.851-1.907 (869-022-00092-6) 26.00 

§§  1.908-1.1000  (669-022-00093-4) 27.00 

§§1.1001-1.1400  (669-022-00094-2) 24.00 

§§1.1401-£nd  (869-022-00095-1) 32.00 


2-29  (869-022-00096-9) 

30-39  (66W)22-00097-7) 

40-49  (869-022-00098-4) 

50-299 (869-022-00099-3) 

30O-499 (869-022-00100-1) 

500-599 (869-022-00101-9) 


24.00 
18.00 
1400 
14.00 
24.00 
6.00 


Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 

Jon.  1 
Jon.  1 
Jon.  1 

Jon.  1 
Jon.  1 
Jon.  1 

Apf.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 

Apr.  1 

Apr.  I 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apt.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 


Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
'Apr  1 


994 
994 
994 
994 
994 

994 
994 
994 

994 
994 
994 

994 
994 
994 

994 
994 
994 
994 

994 
994 

994 
994 
994 

994 
994 
994 
994 
994 
994 
994 
994 
994 

994 
994 

994 

994 
994 
994 
994 
994 

994 


994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
990 


IV 


TItl* 

600-€nd  . 

27F»arts: 

1-199  

20CWnd  . 

28  Parts: 

1-42  

43-end  ... 


29  Parts: 

0-99  

1 00-499  .. 

500-899.. 

900-1899 

1900-1910  (|§  1901.1  to 

1910.999) 
1910(§§19*).1000tO 

erxJ)  

1911-192S  .1.. 

1926 

1927-fnd 


30  Parts: 

1-199  

200HS99 

700-€nd  .... 

31  Parts: 

0-199  

200-£rKJ  .... 

32  Parts: 

1-39,  Vol.  I . 
1-39,  VoJ.  n 
1-39,  Vo«.  Ill 

1-190  

191-399  

400-629  ..„. 

630-699  

700-799  ._.. 
800-£nd  .... 


33  Parts: 

1-124  

125-199  ... 
200-£rKJ  .. 

34  Parts: 

1-299  

300-399  ... 
400-£rKl  .. 

35 

36  Parts: 

1-199  

200-€nd  .. 

37  ...; 

38  Parts: 

0-17  

18-£nd  .... 


39  

40  Parts: 

•1-41 

S2  

53-59  

60  

61-80  

81-85  

86-99  

100-149  ... 
150-189  ... 
190-259  ... 
260-299  ... 
300-399  ... 
400-424... 
425-699  ... 
700-789  ... 
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stock  Number  Price 

.(869-022-00102-7) 8.00 


,  (869-022-00103-5) 36.00 

.  (869-022-00104-3) 13.00 

'.  (869-022-00105-1) 27.00 

(869-022-00106-0)  21.00 

(869-022-00107-8) 21.00 

(869-022-00108-6) 9.50 

.(869-022-0010^-4) 35.00 

(869-022-00110-8) 17.00 


(869-022-00112-4) 21.00 

(869-022-0011^2) 26.00 

(869-022-00114-1) 33.00 

(869-022-00115-9) 36.00 


, ...  (869-022-001 16-7) 27.00 

....  (869-022-001 17-5) 19.00 

(869-022-001 18-3) 27.00 


,(869-022-00119-1) 18.00 

.(869-022-00120-5) 30.00 


- 15.00 

_ 19.00 

18.00 

...(869-022-00121-3) 31.00 

...(869-022-00122-1) 36.00 

...(869-022-00123-0) 26.00 

...(869-022-00124-8) 14.00 

,...(869-022-00125-6) 21.00 

...(869-022-00126-4) 22.00 


.(869-022-00127-2) 20.00 

.(869-022-00128-1) 26.00 

.  (869-022-00129-9) 24.00 

.  (869-022-00130-2) 28.00 

.(869-022-00131-1) 21.00 

.(869-022-00132-9) 40.00 

.(869-022-00135-7) 12.00 

.(869-022-00134-5) 15.00 

.(869-022-00135-3) 37.00 

.  (869-022-00136-1) 20.00 

.  (869-022-00137-0) 30.00 

.(869-022-00138-8) 29.00 

.  (869-022-00 139-«) 16.00 

.(869-022-00140-0) 39.00 

.(869-022-00141-8) 39.00 

.(869-022-00142-6) 11.00 

.(869-022-00143-4)  36.00 

.(869-019-00144-1) 29.00 

.(869-022-00145-1) 23.00 

.  (869-019-00146-8) 39.00 

.  (869-022-00147-7) 39.00 

.  (869-022-00148-5) 24.00 

.(869-022-00149-3) 16.00 

.(869-022-00150-7) 36.00 

.(869-022-00151-5) 18.00 

.(869-022-00152-3) 27.00 

.  (869-019-00153-1) 28.00 

.  (869-022-00164-0) 28.00 


Revision  Date 
Apr.  1,  1994 


Title 


Stock  Numt>er 


Price 


Apr. 
Apr. 

July 
July 

July 
July 
July 
July 


(869-022-00111-6) 33.00        July 


July 
July 
July 
July 

July 
July 
July 

July 
July 

2  July 

*July 

2  July 

July 

July 

July 

iJuly 

July 

July 

July 
July 
July 

July 
July 
July 

July 

July 
July 

July 

July 
July 

Ju(y 

Jufy 
Jviy 
July 
Jxiy 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 


1994 
1994 

1994 
1994 

1994 
1994 
1994 
1994 

1994 

1994 
1994 
1994 
1994 

1994 
1994 
1994 

1994 
1994 

1984 
1984 
1984 
1994 
1994 
1994 
1991 
1994 
1994 

1994 
1994 
1994 

1994 
1994 
1994 

1994 

1994 
1994 

1994 


1994 
1994 

1994 


1994 
1994 
1994 
1994 
1993 
1994 
1993 
1994 
1994 
1994 
1994 
1994 
1994 
1993 
1994 


790-£nd  (869-022-00155-8) 27.00 

41  Chapters: 

1,  1-1  to  1-10 13.00 

1, 1-1 1  to  Appendix,  2  (2  Reserved) 13.00 

3-6 14.00 

7  „ 6.00 

8 4.50 

9 13  00 

10-17  9.50 

18,  Vol.  I,  Ports  1-5  13.00 

18,  Vol.  II,  Ports  6-19 13.00 

18,  Vol.  Ill,  Ports  20-52 13.00 

19-100  - 13.00 

1-100  (869-022-00156-6) 9.50 

101  (869-022-00157-4) 29.00 

102-200 (869-022-00 15*-2) 15.00 

201-£nd  (869-022-00159-1) 13.00 

42  Parts: 

1-399  (869-019-00160-3) 24.00 

400^29 (869-019-00161-1) 25.00 

430-End  (869-019-00162-0) 36.00 

43  Parts: 

1-999  (869-019-00163-8) 23.00 

1000-3999  (869-019-00164-6) 32.00 

4000-€r>d (869-019-00165-4) 14.00 

44  (869-019-00166-2) 27.00 

45  Parts: 

1-199  (869-019-00167-1) 22.00 

200-499 (869-019-00168-9) 15.00 

500-1 199 (869-019-00169-7) 30.00 

1200-£rxl (869-019-00170-1) 22.00 

46  Parts: 

1^*0 (869-019-00171-9) 18.00 

41-«9  (869-019-00172-7) 16.00 

70-89  (869-019-00173-5) 8.50 

90-139 (869-019-00174-3) 15.00 

140-155 (869-019-00175-1) 12.00 

156-165 (869-019-00176-0) 17.00 

166-199 (869-019-00177-8) 17.00 

200-499 (869-019-00178-6) 20.00 

500-£nd  (86W)19-00179-4) 15.00 

47  Parts: 

0-19  (869-019-00180-8) 24.00 

20-39  (869-019-00181-6) 24.00 

40-69  (869-019-00182-4) 14.00 

70-79  (869-019-00183-2) 23.00 

80-£nd  (869-019-00184-1) 26.00 

48  Chapters: 

1  (Ports  1-51)  (869-019-00185-9) 36.00 

1  (Ports  52-99)  (869-019-00186-7) 23.00 

2  (Ports  201-251) (869-019-00187-5) 16.00 

2  (Ports  252-299) (869-019-00188-3)  .„...  12.00 

3-6 (869-019-00189-1) 23.00 

7-14  __...  (869-019-00190-5) 31.00 

15-28 (869-019-00191-3) 31.00 

29-End  (869-019-00192-1) 17.00 

49  Parts: 

1-99  (869-019-00193-0) 23.00 

100-177 (869-019-00194-8) 30.00 

178-199  ..._ (869-019-00195-6) 20.00 

200-399 „ (869-019-00196-4) 27.00 

400-999 (869-019-00197-2) 33.00 

1000-1 199  (869-019-00198-1) 18.00 

1200-£nd (869-019-00199-9) 22.00 

50  Parts: 

1-199  (869-019-00200-6) 20.00 

200-599 (869-019-00201-4) 21.00 

600-End  (869-019-00202-2) 22.00 

CFR  Index  and  Findings 

Aids „....  (869-022-00053-5) 38.00 


Revision  Date 

July  1.  1994 

JJuly  1,  1984 

3  July  1,  1984 

3July  1,  1984 

3July  1,  1984 

iJuly  1,  1984 

3  July  1,  1984 

JJuJy  1,  1984 

3July  1,  1984 

3July  1,  1984 

JJuly  1,  1984 

iJuly  1,  1984 

July  1,  1994 

July  1,  1994 

July  1,  1994 

July  1,  1994 

Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1,  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1,  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1.  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Jon.  1.  1994 


Title                                   Stock  Number  Price       Revision  Date 

Complete  1995  CFR  set 883.00  1995 

Microliche  CFR  Edition: 

Complete  set  (one-time  moiling) 188.00  1992 

Complete  set  (one-tirT>e  moiling)  223.00  1993 

Complete  set  (one-time  moiling)  244.00  1994 

Subscription  (mailed  OS  issued)  264.00  1995 

Individual  copies 1.00  1995 


'  Because  Title  3  is  on  annuo!  compilation,  this  volunne  and  oH  previous  volumes 
shoulcl  be  retained  as  a  pecmanenl  lefereoce  source. 

^The  July  1,  1985  edition  of  32  CFR  (>aits  1-139  conloms  a  note  only  lof 
Parts  1-39  inclusive  For  tt«  fu«  text  o«  the  Defense  Acquisitioo  (?eguiotK)n$ 
in  Parts  1-39.  consult  the  thiee  CFI?  volumes  issued  as  of  Ju.'y  1.  19M.  containing 
those  ports. 

•"The  July  1,  1985  e<it)on  of  41  CFR  Chopteis  1-100  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  the  full  text  of  procuiement  leguiotions 
in  Chapters  I  to  49,  consult  the  eleven  CFI?  votunws  issued  os  of  July  l, 
1984  contoining  those  chapters. 

^No  amendments  to  this  volume  were  prorxilgaled  dunng  the  perKjd  Apr 
1,  1990  to  Mar  31.  1994,  The  CFI?  voturr>e  issued  April  1,  1990,  should  oe 
retained. 

'No  amendments  to  this  volume  were  promulgaled  durmg  the  period  July 
1,  1991  to  June  30.  1994.  The  CFR  volume  issued  July  1.  1991,  should  oe  letaned. 

'  fMo  amendments  to  this  volume  were  promulgated  during  the  pe<;od  Jonoary 
1,  1993  to  Decemoer  31  1993.  Trie  CFR  volume  issued  Jar.uoiy  1.  1993  should 
be  relaned 
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Superint 


indent  of  Documents  Order  Form 


Oder  Processin 

7296 


G  YE*»,  send  me subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 

S/N  0691)00-00056-8.  at  $20.00  ($25.00  foreign)  each. 

The  total  t^ost  of  my  order  is  $ .  (Includes  regular  shipping  and  handling.)  Price  subject  to  change. 

Check  method  of  payment 

□  Check  payable  to  Superintendent  of  Documents 


Company  ( r  personal  name 


Street  addi  ess 


City,  State 


NEW  EDITION 

Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


■^ 


Code: 


Charge  your  order 
It's  easy! 


MosleiCcxd 


WW 


To  fax  your  orders  (202)  51 2-2250 


(Please  type  or  print) 


Additional .  iddress/attention  line 


□  GPO  Deposit  Account                                  - 

,1, .    

□  VISA      □  MasterCard                         (expiration  date) 

in 

Zip  code 


Thank  you  for  your  order! 


Daytime  p)  one  including  area  code 


4/94 


Purchase  ( rder  number  (optional) 


Authorizing  signature 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371 954,  Pittsburgh,  PA  1 5250-7954 


1-10-95 

Vol.  60  No.  6 


Tuesday 
January  10, 1995 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 


SECOND  CLASS  NEWSPAPER 

Postage  ana  Fees  Paid 
US  Government  Printing  Office 

ilSSN  0097-^3261 


OFFICIAL  BUSINESS 

Penalty  for  private  use,  S300    £S      fp 
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Pages  2493-2670 
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January  10,  1995 


Briefings  on  How  To  Use  the  Federal  Register 

For  information  on  briefings  in  Washington.  DC.  s<'>; 
.-i:ir.ount<;rn(;nl  on  iht-  insidt-  rover  of  this  issue. 
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l.S.  Governraent  Printing  Office.  Wasnington.  DC 
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ess  and  other  Federal  agency  documents  of  public 
ments  are  on  file  for  public  inspection  in  the  Office 

Register  the  dav  before  they  are  published,  unless 
s  requested  by  the  issuing  agency. 


National  Archives  and  Records  Administration 
lis  issue  of  the  Federal  Register  as  the  official  seri.i 

itablished  under  the  Federal  Regist>'r  .Act.  44  II.S.C. 

that  the  contents  of  the  Federal  Register  shall  be 

ceil. 


Legister  is  published  in  paper,  24x  microfiche  and  as 
database  through  GPO  Access,  a  ser\ice  of  the  LIS. 

'rinting  Office.  The  online  database  is  updated  bv  6 
the  Federal  Register  is  published.  The  database' 
text  and  graphics  from  Volume  59.  Number  1 

94)  forward.  It  is  available  on  a  Wide  Area 

crver  (WAIS)  through  the  Internet  and  via 
dial-in.  The  annual  subscription  fee  for  a  single 
$375.  Six-month  subscriptions  are  available  for  5200 


5  0 


h  of  access  can  be  purchased  for  SJ5.  Discounts  are 
nultiple-workstation  subscriptions.  To  subscribe, 
should  telnet  to  swais.acccss.gpo.gov  and  login  as 
ower  case);  no  password  is  required.  Dial-in  users 
mmunications  software  and  modem  to  call  (202) 

login  as  swais  (all  lower  case);  no  password  is 
e  second  login  prompt,  lo^in  as  newuser  (all  Iovvct 
word  is  required.  Follow  trie  instructions  on  the 
ter  fi>r  a  subscription  for  the  Federal  Register  Online 
ss.  For  assistance,  contact  the  CPO  Arcr'ss  User 

by  sending  Internet  e-mail  to 

ids  gpo.gov.  or  a  fax  to  (202)  512-12(i2.  or  by  calling 
between  7  a.m.  and  5  p.m.  F.astern  time.  Monday 

.  except  Federal  holidays. 

ascription  price  fur  the  Federal  Register  paper 

or  S544  for  a  combined  Federal  Register.  FediT,,! 
and  List  of  CFK  Sections  Affected  (LSA) 
(he  microfiche  edition  of  th(!  Federal  Register 
Federal  Register  Index  and  LSA  is  .S43:i.  Six  mouth 
are  availaljle  for  one-half  the  annual  rate.  The  charge 
copies  in  paper  form  is  S8.00  for  each  issue,  or  S8'00 
of  pages  as  actually  bound;  or  SI  50  for  each  issue 
form.  All  prices  include  regular  domestic  postage 
International  customers  please  add  25%  for  foreisn 
it  check  or  money  order,  made  payabh;  to  the 
of  Documents,  or  charge  to  your  (;PO  Deposjt 
or  .MasteK'ard.  .Mail  to:  New  Orders, 
t  of  Dor.un.eiit-..  V  O.  Box   i71'),-,4.  Pitt-iburgh.  PA 
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There  are  no   estrictions  on  the  repuhlit  ation  of  in.itf-n.il  appi'.trni^ 
in  the  Federa  1  Register. 

This  Publication:  1  se  tht;  Mihime  [lumU'r  ^ind  the 
Example:  "jU  FK  12345. 
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SUBSCRIPTIONS  ANfD  COPIES 


202-512-1800 
512-1806 


PUBUC 

Subscriptions: 

Paper  or  fiche 

Assistance  with  public  subscriptions 

Online: 

Telnet  swais.access.gpo.gov,  login  as  newuser  <enter>,  no 
password  <enter>;  or  use  a  modem  to  call  (202)  512-1661. 
login  as  swais.  no  password  <enter>,  at  the  second  login  as 
newuser  <enter>,  no  password  <enter>. 

Assistance  with  online  subscriptions 
Single  copies/back  copies: 

Paper  or  fiche 

.As-iistance  with  public  single  copies 

FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 


202-512-1530 

512-1800 
512-1803 


523-5243 
523-5243 


For  other  telephone  numbers,  see  the  Reader  Aids  section 
at  the  end  of  this  issue. 


FOR: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  L'SE  IT 

.•\ny  person  w.ho  u>vs  'ho  Fcd-ral  Register  .iiid  Cuiic  of  Vv 


Rcgiibtinns. 
WHO:       Tho  Offici!  of  ih..-  Fcii*  ra!  Ri'gi.^ter 

WH.\T:      I're*'  public  brirfingi  (approvimatei)  3  hours)  to  present: 

1  Tho  regulatory-  process,  with  a  focus  on  the  Federal  R^'gistor 
system  and  the  public's  role  in  the  developmr-nt  of 
regiilalions 

2  The  relationship  b-twcep.  the  Federal  Register  and  ("ode  of 

f"oderal  Regulations 
i  The  important  ele.-ner.ii  of  typical  Federal  Register 

documents 
4  An  introduction  to  the  finding  aids  of  the  FR'CFK  ■.ystem 

WHY:  To  provide  the  public  with  access  to  information  necps.sarv  to 
research  Federal  agency  regulations  which  directly  affect  the;:: 
There  will  be  no  discussion  of  spocific  agency  regulations 


WASHINGTON,  DC 

(TWO  BRIEFINGS) 
WHEN:  l.imuiry  25  at  9:00  am  and  1  30  pm 

WHERE:  Otlice  of  the  Federal  Register  Conference 

Room,  800  North  Capitol  Street  .\W. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Sen/ice 

7  CFR  Part  201 

Amendments  to  Regulations  Under  the 
Federal  Seed  Act 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Correction  to  Final  Rule. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  regulation  (59  FR 
64486-64521)  published  on  December 
14,  1994.  The  regulations  concerned 
certain  provisions  of  the  Federal  Seed 
Act  (FSA). 

EFFECTIVE  DATE:  January  13,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  P.  Triplitt,  Chief,  Seed  Regulatory 
and  Testing  Branch,  Livestock  and  Seed 
Division,  AMS,  USDA.  Building  506. 
BARC-E,  Beltsville.  Maryland  20>05. 
telephone  301-504-9430. 

SUPPLEMENTARY  INFORMATION: 

Background 

As  pubhshed,  this  final  rule  contains 
changes  to  the  FSA  regulations. 
Common  and  scientific  names  of  several 
agricultural  and  vegetable  seeds  are 
updated.  Germination  evaluation 
descriptions  and  use  of  the  fluorescence 
test  in  determining  pure  seed 
percentages  of  ryegrasses  are  changed. 
Test  methods  are  added  for  coated  seed 
and  for  determining  the  presence  of 
fungal  endophyle  in  seeds.  Standards 
for  certified  seed  are  updated  and 
several  kinds  of  agricultural  and 
\ cgctable  seeds  are  added  to  those  kinds 
subject  to  the  FSA. 

Need  for  Correction 

The  final  rule  as  published  contains 
an  error  in  the  amendatory  language 
affecting  7  CFR  part  201.49. 


Correction  of  Publication 

Accordingly,  in  the  December  14. 
1994,  pubhcation,  on  page  64498,  in  the 
first  column,  the  amendatory  language 
revising  §  201.49  should  read  as  follows: 

§201.49    [Corrected] 

"22.  Section  201.49  is  amended 
designating  the  existing  text  as 
paragraph  (a)  and  revising  it,  and  adding 
and  reser\'ing  paragraph  (b)  to  read  as 
follows:" 

Dated:  January  4.  1995. 
Barry  L.  Carpenter, 
Director.  Livestock  and  Seed  Division. 
[FR  Doc.  95-559  Filed  1-9  95:  8.45  am] 

BILLING  CODE  3410-02-P 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  630 
RIN  3052-AB23 

Disclosure  to  Investors  in  Systemwide 
and  Consolidated  Bank  Debt 
Obligations  of  the  Farm  Credit  System; 
Effective  Date 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Notice  of  effective  date. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA)  published  a  final 
regulation  under  part  630  on  September 
12,  1994  (59  FR  46734).  The  final 
regulation  adds  12  CFR  part  630  to 
ensure  that  timely  and  accurate 
Systemwide  financial  information 
continues  to  be  disclosed  to  investors 
and  the  public  to  assist  them  m  making 
informed  decisions  regarding  Farm 
Credit  System  debt  obligations  and 
System  institutions.  In  accordance  with 
12  U.S.C.  2252,  the  effective  date  of  the 
final  rule  is  30  days  from  the  date  of 
publication  in  the  Federal  Register 
during  which  either  or  both  Houses  of 
Congress  are  in  session.  Based  on  the 
records  of  the  sessions  of  Congress,  the 
effective  date  of  the  regulations  is 
January  4,  1995. 

EFFECTIVE  DATE:  The  regulation  adding 
12  CFR  part  630  published  on 
September  12.  1994  (59  FR  46734)  is 
effective  January  4,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tong-Ching  Chang.  Staff  .Accountant. 
Policy  Development  and  Planning 
Division.  Office  of  Examination.  Farm 
Credit  Administration.  McLean, 


Virginia  22102-5090,  (703)  883-4483. 
TDD  (703)  883^444. 
or 
William  L.  Larsen,  Senior  Attorney, 
Regulatory  Operations  Division, 
Office  of  General  Counsel.  Farm 
Credit  Administration.  McLean, 
Virginia  22102-5090.  (703)  883-1020, 
TDD  (703)  883^444. 

(12  U.S.C.  2252(a)(9)  and  (10)). 

Dated:  January  4,  1995. 

Floyd  Fithian, 

Acting  Secretary-^  Farm  Credit  Administration 
Board. 

[FR  Doc.  95-J88  Filed  1-9-95;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-CE-14-AD;  Amendment  39- 
9119;  AD  95-01-08] 

Airworthiness  Directives;  Jetstream 
Aircraft  Limited  (Formerly  British 
Aerospace,  Regional  Airlines  Limited) 
HP137  Mkl  and  Jetstream  Series  200 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
AD  81-09-03  Rl.  which  currently 
requires  repetitively  inspecting  the 
rudder  pedal  adjusting  mounting 
bracket  for  cracks  on  Jetstream  Aircraft 
Limited  (JAL)  HP137  Mkl  and  Jetstream 
Series  200  airplanes,  and  replacing  any 
cracked  bracket.  The  Federal  Aviation 
.Administrations  policy  on  aging 
commuter-class  aircraft  is  to  eliminate, 
or  in  certain  instances,  reduce  the 
number  of  repetitions  of  certain  short- 
interval  inspections  when  improved 
parts  or  modifications  are  available. 
This  action  requires  replacing  the 
mounting  bracket  with  a  new  mounting 
brat  ket  of  improved  design  as 
terminating  action  for  the  repetitive 
inspnctions  that  are  currentlv  required 
by  .\D  81-09-03  Rl.  The  actions 
spec  ified  by  this  AD  are  intended  to 
prevent  inadvertent  rudcier  movement 
caused  by  a  cracked  rudder  pedal 
adjusting  bracket,  which,  if  not  detected 
and  corrected,  could  result  in  loss  of 
rudder  control. 
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Service  information  that 

AD  may  be  obtained  from 
rcraft  Limited.  Manager 
port,  Prestwick  Airport, 
2RW  Scotland;  telephone 
facsimile  (44-292) 
Jetstream  Aircraft  Inc., 
O.  Box  16029,  Dulles 
I  Airport,  Washington,  DC 
:  telephone  (703) 406-1161; 

406-1469.  This 
may  also  be  examined  at 
Aviation  Administration 
Region.  Office  of  the 
Clief  Counsel.  Room  1558, 
Street.  Kansas  City,  Missouri 
the  Office  of  the  Federal 
North  Capitol  Street,  NW.. 
shington.  DC. 
INFORMATION  CONTACT:  Mr. 
Stoer,  PrrSgram  Officer, 
craft  Certification  Office, 
Africa,  and  Middle  East 
merican  Embassy.  B-1000 
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Dow,  Sr.,  Project  Officer, 
anc  Directorate,  Airplane 
Ser\ice,  FAA.  1201 
e  900,  Kansas  Citv,  Missouri 
hone  (816)  426-€'932; 
6) 426-2169. 
ARY  information:  .-H 
amend  part  39  of  the  Federal 
ations  (14  CFR  part  39)  to 
\D  that  would  apply  to 

137  Mkl  and  Jetstream 
rplanes  was  published  in 
Register  on  October  13. 
51877).  The  action 
perseding  AD  81-09-03  Rl 
AD  that  would  (1)  retain  the 
of  the  ruddftr  pedal 
niounting  bracket  for  cracks 
replacing  any  cracked  part 
the  current  AD;  and  (2) 
acing  this  mounting  bracket 

,ed  part  of  increased 
mension,  P/.N  1379111E  1 
ig  action  for  the  repetitive 
The  proposed  inspection 
a  xomplished  in  accordance 
Ser\'ice  Bulletin  No.  9/ 
ril  28,  1981.  The  proposed 
would  be  accomplished  in 
with  the  Instructions  to 

No.  5162,  Part  1  and  Part 
ated  Jiuie  1981. 
persons  have  been  afforded 
ity  to  participate  in  the 
is  amendment.  No 
,vere  received  on  the 


fie 


R(  gula 


JAL  HP 


fir 


Fl; 


dbvi 


m  )rov« 


'■"pr 


i(  n 


u  1 
hi 


proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

After  careful  review  of  all  available 
information,  the  FAA  has  determined 
th.it  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  The  FAA  has  determined 
that  these  minor  corrections  will  not 
change  the  meaning  of  the  AD  nor  add 
any  additional  burden  upon  the  public 
than  was  already  proposed. 

This  action  is  based  on  the  FAA's 
aging  commuter-class  aircraft  policy. 
This  policy  simply  states  that  airplane 
owners/operators  should  incorporate  a 
known  design  change  when  it  could 
eliminate,  or,  in  certain  instances, 
reduce  the  number  of  critical  repetitive 
inspections. 

The  FAA  estimates  that  11  airplanes 
in  the  U.S.  registrv'  will  be  affected  by 
this  AD.  that  it  will  take  approximately 
160  workhours  per  airplane  to 
accomplish  the  required  action,  and  that 
the  average  labor  rate  is  approximately 
S55  an  hour.  Parts  cost  approximately 
Si, 800  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  /XD 
on  L'.S.  operators  is  estimated  to  be 
.S116.600. 

All  1 1  of  the  affected  airplanes  are 
HP137  Mkl's;  there  are  no  Jetstream 
series  200  airplanes  registered  in  the 
United  States,  but  they  are  type 
certificated  for  operation  in  the  L'nited 
States.  According  to  FA.-\  records,  none 
of  these  HP137  Mkl  airplanes  are  in 
operation  or  anywhere  near  operating 
condition.  For  this  reason.  JAL  no 
longer  stocks  Modification  No.  5162,  but 
can  develop  modification  kits  within 
three  months  after  order  Since  there  are 
no  airplanes  currently  in  optjration.  the 
cost  impact  of  this  AD  is  narrowed  to 
only  those  owners/operators  returning 
their  airplane  to  operation. 

The  reglli.^tions  adopted  herein  will 
not  have  suttstantial  direct  effects  on  the 
States,  cm  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  dot^s 
not  have  sufficient  federalism 
implications  to  warrant  the  pnjparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
c-ertify  that  this  action  (1)  is  not  a 
■■signific;ant  regulatory  action"  undi^r 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Proc:edures  (44 
FRl  1034^  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic; 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
.administrator,  the  Federal  .Xviation 
Administration  amends  part  39  of  tlie 
Federal  Aviation  Regulations  (14  CFR 
part  3<i)  as  follows: 

PART  3&— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S  C.  App  1354(a).  14: 1 
iind  lAZr.  49  U  S  C.  lOf.fgJ;  an. I  14  Ci  K 
n  SO 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by 
removing  \D  81-09-03  Rl,  Amendment 
39-4150.  and  by  adding  a  new  .\D  to 
read  as  follows: 

95-01-08  (etstream  .\irr.raft  Limiled: 

.-\nier,(lnient  39-0119;  Doc  kfl  .No  04-- 
ri:-14-AD.  Supersedes  AD  Hl-OO-Ol 
Rl,  .Amendment  39-41.=iO. 
Applicability  HP137  Mkl  aud  jclst.-t'tirii 
Series  200  airplanes  (ail  scridi  iiunilwrs), 
I  ertifir.ated  in  any  categon,- 

Compliance  Reqeircd  as  inili(  .itfd  in  thi; 
body  of  this  AD.  unless  already 
,i(  romplished 

To  p.-^eveni  inadvertent  ruddt-r  inovement 
(.lusfd  by  a  cracked  ru'lder  pe(i,il  adiu<;ting 
mounting  bracket.  v\hirh  couM  rfsi:li  in  ios"! 
of  rudder  control.  iK.Lomplish  th>'  ti-IUiwiiig. 

(a)  Within  the  next  100  hour*;  ii:ii-  ,u- 
service  (TISl  after  the  etfec  live  date  ul  tl'.ls 
.■\n.  unless  already  acronipiish'.-d 

(i  ompliance  with  .-XD  Hl-09-03  R!  I.  iiLspet  t 
the  rudder  pedal  adjusting  mounting  bracket 
tor  (  racks  in  accordant  e  with  Jetstream 
Ser\i(.e  Bulletin  (SI!)  No.  9M0.  dated  April 
28.  19H1 

(1)  If  trac.ks  are  found,  yuux  \o  furtlier 
flight,  replace  the  mounting  br.u  ket  witli  an 
improved  part  of  increased  sectinn.il 
dimension,  part  number(P/N)  liroillK  1 
arcordanre  with  the  Instructions  t(i 
Modification  No.  5162.  Part  1  and  Part  2. 
Usue  1,  dated  June  1981  This  replat  enn 
referenced  as  Modit"if  ation  No  5162 

(2)  If  no  cracks  are  found,  reinspi^i  t  at 
intervals  not  to  exceed  100  hours  1  IS  ur.iil 
Modification  .No  5162  is  incorporated 

(b)  Upon  the  ac  (  umulation  of  15.000  hours 
TIS  or  within  the  next  200  hours  TIS  after  the 
etfoc  tive  date  of  this  .M).  whic  he\er  oc  curs 
later,  replace  the  rudder  pedal  adjusting 
inounting  brticket  witli  an  improved  part  of 


n\ 


!t  :s 


increased  sectional  dimension,  P/N 
1379111E  1  (Modification  No.  5162).  in 
accordance  with  the  Instructions  to 
Modification  No.  5162,  Part  1  and  Part  2, 
Issue  1,  dated  June  1981. 

(c)  Incorporating  Modification  5162  as 
specified  in  paragraphs  (a)(1)  and  (b)  of  this 
AD  eliminates  the  repetitive  inspection 
requirement  of  this  AD. 

(d)  Sp)ecial  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
legation  where  the  requirements  of  this  AD 
can  he  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  and  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Brussels  Aircraft  Certification 
Office  (AGO).  Europe.  Africa.  Middle  East 
office,  FAA,  c/o  American  Embassy.  B-1000 
Brussels,  Belgium.  The  request  should  he 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Brussels  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Brussels  AGO. 

(0  The  inspection  required  by  this  AD  shall 
be  done  in  accordance  with  Jetstream  Service 
Bulletin  No.  9/10,  dated  April  28,  1981.  The 
replacement  required  by  this  AD  shall  be 
done  in  accordance  with  Instructions  to 
Modification  No.  5162,  Part  1  and  Part  2, 
Issue  1,  dated  June  1981.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.G.  552(a)  and  1  GFR  part  51.  Copies  may 
be  obtained  from  Jetstream  Aircraft  Limited, 
Manager  Product  Support,  Prestwick  Airport, 
Ayrshire,  KA9  2RW  Scotland;  or  Jetstream 
Aircraft  Inc.,  Librarian,  P.O.  Box  16029, 
Dulles  International  Airport,  Washington,  DC 
20041-6029.  Copies  may  be  inspected  at  the 
FAA,  Central  Region.  Office  of  the  Assistant 
Chief  Counsel,  room  1558.  601  E.  12th  Street, 
Kansas  City,  .Missouri,  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street. 
NW.,  suite  700.  Washington.  DC. 

(g)  This  amendment  (39-9119)  becomes 
effective  on  Februar>  20.  1995. 

Issued  in  Kansas  Citv.  Missouri,  on  }anuar\' 
4.  1995. 

Henry  A.  Armstrong, 

Actinf:  Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Senice. 
|FR  Doc.  95-518  Filed  1-9-95:  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  91-CE-12-AD;  Amendment  39- 
9118;  AD  95-01- 07] 

Airworthiness  Directives;  Fairchild 
Aircraft  Models  SA227-AC  and  SA227- 
AT  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  83-12-01, 
which  currently  requires  repetitively 
inspecting  the  lower  wing  skin  panel  for 
cracks  on  certain  Fairchild  Aircraft 
Models  SA227-AC  and  SA227-AT 
airplanes,  and  installing  wing  skin 
reinforcement  doublers  if  any  wing  skin 
crack  is  found.  The  Federal  Aviation 
Administration's  policy  on  aging 
commuter-class  aircraft  is  to  eliminate, 
or,  in  certain  instances,  reduce  the 
number  of  certain  repetitive  short- 
interval  inspections  when  improved 
parts  or  modific:ations  are  available. 
This  action  requires  installing  wing  skin 
reinforcement  doublers  or  wing  skin 
stringer  ties  as  terminating  action  for  the 
repetitive  inspections  that  are  currently 
required  by  AD  83-12-01.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  fatigue  failure  of  the  lower  wing 
skin  panels,  which  could  result  in  loss 
of  control  of  the  airplane. 
DATES:  Effective  February  17,  1995. 
The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
17,  1995. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  mav  be  obtained  from 
Fairchild  Aircraft,  P.O.  Box  790490,  San 
Antonio,  Texas  78279-0490;  telephone 
(210)  824-9421.  This  information  may 
also  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  room  1558,  601  E.  12th  Street. 
Kansas  City,  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Hung  Viet  Nguyen,  Aerospace  Engineer, 
FAA,  Airplane  Certification  Office.  2601 
Meacham  Boulevard,  Fort  Worth,  Texas 
76193-0150;  telephone  (817) 222-5155; 
■facsimile  (817)  222-5959. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to 
certain  Fairchild  Aircraft  Models 
SA227-AC  and  SA227-AT  airplanes 
was  published  in  the  Federal  Register 
on  March  30,  1994  (59  FR  14797).  The 
action  proposed  to  supersede  AD  83-12- 
01  with  a  new  AD  that  would  (1)  retain 
the  requirement  of  repetitively 
inspecting  the  lower  wing  skin  panel, 
and  installing  wing  skin  reinforcement 
doublers  if  any  wing  skin  crack  is 
found:  and  (2)  require  either  installing 
wing  skin  reinforcement  doublers  or 
wing  skin  stringer  ties  as  terminating 
action  for  the  repetitive  inspections.  The 
proposed  actions  would  be 


accomplished  in  accordance  with 
Fairchild  SB  No.  227-57-  002.  Issued. 
June  6. 1983,  Revised:  January  23.  1984. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  r(K;eived  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

After  careful  review  of  all  available 
information,  the  FAA  has  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  The  FAA  has  determined 
that  these  minor  corrections  will  not 
change  the  meaning  of  the  AD  nor  add 
any  additional  burden  upon  the  public 
than  was  already  proposed. 

This  action  is  based  on  the  FAA's 
aging  commuter-class  airplane  policy, 
which  briefly  states  that  owners/ 
operators  in  commuter  service  should 
incorporate  modifications  or  install 
improved  parts  when  the  modification 
or  installation  would  eliminate,  or.  in 
certain  instances,  reduce  a  repetitive 
inspection  on  a  critical  structure. 

The  FAA  estimates  that  125  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
9  workhours  per  airplane  to  accomplish 
the  required  action  if  reinforcement 
doublers  were  installed  (1  workhour/ 
inspection  and  8  workhours/ 
modification)  or  25  workhours  per    ~ 
airplane  to  accomplish  the  required 
action  if  wing  skin  stringer  ties  were 
installed  (1  workhour/inspection  and  24 
workhours/modification).  and  that  the 
average  labor  rate  is  approximately  S55 
an  hour.  Parts  cost  approximatelv  S5*^ 
per  airplane  for  the  wing  skin 
reinforcement  doublers  and  Si  79  per 
airplane  for  the  wing  skin  stringer  ties. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  on  U.S.  operators  is 
estimated  to  be  either  $68,875  for  those 
airplane  operators  incorporating  the 
reinforcement  doubler  modification  or 
S194,250  for  those  airplane  operators 
utilizing  the  wing  skin  stringer  ties 
modification.  This  cost  figure  is  based 
on  the  assumption  that  no  affected 
airplane  owner/operator  has      ^ 
accomplished  one  of  the  required 
inspection-terminating  modifications. 
The  figure  does  not  include  repetitive 
inspection  costs.  The  FAA  has  no  way 
of  determining  how  many  repetitive 
inspections  eac  h  owner/operator  may 
incur. 

The  intenf  of  the  F.'\As  aging 
commuter  airplane  program  is  to  ensure 
safe  operation  of  commuter-class 
airplanes  that  are  in  commercial  service 
without  adversely  impacting  private 
operators.  Of  the  approximately  125 
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transdortation.  Aircraft.  Aviation 
Incoi  joration  bv  reference. 


the  Amendment 


ly. 


pursuant  to  the 
egated  to  me  by  the 

the  Federal  .Aviation 
on  amends  part  39  of  the 
iktion  Regulations  (14  CFR 
f  )llows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

.Authority:  49  U  S.C.  App.  1354(a).  1421 
.iiul  14-Jl;  4<t  L.'.S.C.  106fg):  and  14  CFR 
11.  Jin. 

§39.13    [Amended] 

2.  .Section  39.13  is  amended  by 
removing  AD  83-12-01.  Amendnn!nt 
3^^-1693.  and  by  adding  a  new  AD  to 
read  as  follows: 

95-01-07  Fairchild  .Xircraft:  .Ameiidiiu-nt 
30-1118:  Docket  No.  91-CE-12-AD. 
Supersedes  .\D  83-12-01,  Amendment 
39-4693. 
Applicability  The  following  model  and 

serial  number  iiirplanes.  certificated  in  any 

fatfgon,' 


Model 

Serial  Nos. 

SA227-AC  

SA227-AT  

415.  416.  and  420  through 

554. 
423  ttirough  554. 

Compliance  Required  as  indicated  in  the 
t)ody  of  this  .^D,  unless  already 
accomplished. 

To  prevent  fatigue  failure  of  the  lower  wing 
skin  panels,  which  could  result  in  loss.of 
control  of  the  airplane,  accomplish  the 
following: 

(a)  Withir.  the  ne.Kt  50  hours  time-in- 
ser\ii.t;  (T1.S)  afler  the  effective  date  of  this 
AD.  unless  already  accomplished 
(compliance  with  AD  83-12-01).  dye 
penetrant  inspect  the  lower  wing  skin  pani-l 
of  both  wings  in  the  area  of  Wing  Station 
(VVS)  187,0  in  accordance  with  paragraph  II A 
of  the  .ACCOMPLISHME.NT  INSTRUCTIONS 
section  of  Fairchild  Service  Bulletin  (SB) 
227-57-002.  Issued:  June  6,  1983,  Revised: 
lanuary  23.  1984. 

(1)  If  cracks  are  found,  prior  to  further 
flight,  itisiail  reinforcement  doublers.  part 
nujnlH;r27K3101 3-001  LH  and  27K31013- 
002  RH.  in  accordance  with  paragraph  IIB  of 
the  ACCOMPLISHMENT  INSTRUCTIONS 
section  of  Fairchild  SB  227-57-002,  Issued: 
June  6,  1983.  Revised:  January  23.  1984. 

(2)  If  no  cracks  are  found,  reinspect 
thereafter  at  inter\-als  not  to  exceed  .50  hours 
TIS  until  the  modification  specified  in 
paragraph  (b)  of  this  AD  is  accomplished. 

(bi  Within  the  ne.xt  500  hours  TIS  after  the 
etfec  live  date  of  this  AD.  unless  already 
accomplished  as  specified  in  paragraph  (a)(1) 
of  this  AD.  accomplish  one  of  the  following 
on  both  wings: 

(1)  Install  reinforcement  doublers,  part 
number  27K31013-001  LH  and  27K3 1013- 
002  RH.  in  accordance  with  paragraph  IIB  of 
the  ACCOMPLISHMENT  INSTRUCTIONS 
section  of  Fairchild  SB  227-57-002,  Issued; 
June  6.  1983,  Revised:  January  23,  1984;  or 

(2)  Install  stringer  ties,  P/N'27-13869,  in 
accordance  with  paragraph  IIC  of  the 
ACCO.MPLISHMENT  INSTRUCTIONS 
section  of  Fairchild  SB  227-57-002,  Issued: 
June  6.  1933,  Revised:  January  23.  1984. 

(c)  Incorporating  (on  both  wings)  the 
modification  specified  in  paragraph  (a)(l]. 


(b)(1)  or  (b)(2)  of  this  .AD  terminate^  t)if 
repetitive  inspection  requirement  of  this  .\D 

(d)  Special  flight  permits  may  be  issued  in 
a(  cordance  with  §§  21  197  and"21  19't  of  the 
Federal  Aviation  Regulations  (14  CTR  21  107 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  ;\D 
(an  be  accomplished. 

(e)  ,\n  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager.  .Airplane  Certification  Office 
(.ACO),  2601  Meacham  Boulevard.  Fnrt 
Worth.  Texas  7610,3-0150.  The  request  shall 
Ih;  forwarded  through  an  appropriate  F.A.A 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Fort  Worth  ACO. 

Note:  Information  concerning  the  e.vistciice 
of  approved  alternative  methods  of 
compliance  with  this  .AD.  if  any.  may  be 
obtained  from  the  Fort  Worth  .ACO 

(fi  The  inspections  and  installation 
required  by  this  AD  shall  be  done  in 
accordance  with  Fairchild  Service  Bulletin 
227-57-002,  Issued:  June  6.  1983,  Revised: 
January  23,  1984.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U  S.C. 
552(a)  and  1  CFR  part  51  Copies  may  be 
obtained  from  Fairchild  Aircraft.  F  O.  Box 
790490.  San  Antonio,  Te.xas  78279-0490. 
Cxjpies  may  be  inspected  at  the  F.A.A,  Central 
Region,  Office  of  the  Assistant  Chief  Counsel, 
Room  1558,  601  E.  12th  Street.  Kansas  City. 
Misso'.iri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW  ,  suite 
700.  Washington.  DC. 

(g)  This  amendment  (39-9118)  supersedes 
.AD  83-12-01   Amendment  3')-4603 

(h)  This  amendment  (39-9118)  becomes 
effective  on  February  17  1995. 

Issued  in  Kansas  City,  Missouri,  on  January 
4.  1995. 

Henry  A.  Armstrong, 

Artir-ig  Manager.  Small  Airplanv  Directorate. 
.Mrcraft  Certification  Sen-ice. 
[FR  Doc.  95-517  Filed  1-9-95;  8:45  an;! 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-ASW-2] 

Alteration  of  Jet  Routes;  Louisiana 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule:  correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  rule  published  on 
December  9.  1994.  In  the  airspace 
designation  of  Jet  Route  J-37  the  Hobby 
084°  radial  was  in  error.  This  correction 
changes  the  "Hobby  084°"  radial  to  read 
the  "Hobby  090°"  radial. 
EFFECTIVE  DATE:  February-  2.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  VV.  Thomas,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 


240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SVV., 
Washington,  DC  20591;  telephone:  (202) 
267-9250. 

SUPPLEMENTARY  INFORMATION:  On 
December  9,  1994,  the  FAA  published  a 
final  rule  that  revised  the  description  of 
Jet  Route  J-37  in  the  State  of  Louisiana. 
In  the  airspace  designation  of  Jet  Route 
J-37  the  Hobby  084°  radial  was  in  error. 
This  correction  changes  the  "Hobby 
084°"  radial  to  read  the  "Hobby  090°  ' 
radial. 

Correction  of  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the  airspace 
designation  for  Jet  Route  J-37  published 
in  the  Federal  Register  on  December  9. 
1994  (59  FR  63718:  Federal  Register 
Document  94-3C225,  Column  3)  is 
corrected  as  follows; 

J-37     ICorrected] 

From  Hobbv.  TX,  via  INT  of  the  HobLv 
090°  and  Harvey,  LA.  266°  radials:  Harvey; 
Semmes,  AL;  Montgomery.  AL:  Spartanburg. 
SC;  Lynchburg.  VA:  Gordonsville,  V.A; 
Brooke,  VA;  INT  Brooke  067"  and  Covle.  NJ. 
226°  radials:  to  Coyle.  From  Kennedy,  NY: 
Kingston.  NY:  All;';;ny.  .NY:  Massena.  .NY.  to 
the  INT  of  the  Massena  037"^  radial  and  the 
United  States/Canadian  Border. 

Issued  in  Washington.  DC.  on  December 
30,  1994. 

Harold  W.  Becker, 

Manager.  Airspace-nulex  and  Aeronautical 
Infonnation  Division. 

IFR  Doc.  95-577  Filed  1-9-95;  8:45  am) 
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14  CFR  Parts  121, 129,  and  135 

[Docket  No.  27663;  Amdl  No.  121-246] 
RIN2120-AF24 

Traffic  Alert  and  Collision  Avoidance 
System.  TCAS  i 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains  a 

correction  to  a  final  rule.  Traffic  Alert 

and  collision  avoidance  System,  TCAS 

I,  published  in  the  Federal  Register  on 

December  29,  1994. 

DATES:  This  document  is  effective 

December  29,  1994.  The  final 

compliance  date  is  December  31,  1995. 

Comments  on  the  revision  of 

§  121.356(b)  must  be  received  on  or 

before  February  27.  1995. 


FOR  FURTHER  INFORMATION  CONTACT: 

Gary  E.  Davis,  telephone  (202)  267- 
8096. 

Correction  to  Final  Rule 

In  the  final  rule  beginning  on  page 
67584.  in  the  issue  of  Thursdav. 
December  29,  1994.  the  following 
correciton  is  being  made; 

1.  On  page  67584,  firs*  column,  and 
in  the  heading,  the  amendment  number 
should  read  "121-246",  instead  of 
"121-247". 

Dated:  January  4, 1995. 

Donald  P,  Byrne, 

Assistant  Chief  Counsel.  Office  of  Chief 
Counsel. 

IFR  Doc.  05-571  Filed  1-9-05:  8  45  .-sm) 
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DEPARTMENT  OF  THE  TREASURY 
Interna!  Revenue  Service 

26  CFR  Parts  1  and  602 

[TD  8586] 

RIN  1545-AC35 

Treatment  of  Gain  From  Disposition  of 
Certain  Natural  Resource  Recapture 
Property 

AGENCY:  Internal  Revenue  Ser\ice  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  provides  final 
regulations  relating  to  the  tax  treatment 
of  gain  from  the  disposition  of  certain 
natural  resource  recapture  propertv 
(section  1254  property  after  enactment 
of  the  Ta.x  Reform  Act  of  1986  and  oil, 
gas,  or  geothermal  property  before 
enactment  of  the  Tax  Reform  Act  of 
1986).  Changes  to  the  applicable  tax  law 
were  made  bv  the  Tax  Reform  Act  of 
1986.  the  Tax  Reform  Act  of  1984.  the 
Energy  Tax  Act  of  1978.  the  Tax  Reform 
Act  of  1976.  the  Tax  Reform  Act  of 
1969,  and  the  Act  of  September  12. 
1966.  The  regulations  prcn  i.'e  ihe 
public  with  guidance  in  complying  with 
the  changed  tax  laws. 

DATES:  These  regulations  are  effective 
Januarv'  10.  1995. 

For  dates  of  applicability,  see 
§1.1254-6. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  M.  Stewart  (202-€22-3120.  not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 


Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  L'.S.C.  3504(h))  under 
control  number  154.5-1352.  The 
estimated  annual  burden  per  respondent 
varies  from  four  to  six  hours,  depending 
on  individual  circumstances,  with  an 
estimated  average  of  five  hours. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  FC:FP. 
Washington.  DC  20224,  and  to  the 
Office  of  Management  and  Budget.  Attn. 
Desk  Officer  for  the  Department  of  the 
Treasury.  Office  of  Information  and 
Regulatc<r\  Affairs.  Washingion,  DC 
20503. 

Background 

On  June  11.  1980.  the  IRS  published 
proposed  amendments  to  the  Licome 
Tax  Regulations  (26  CFR  pari  1)  under 
scctiuns  170,  301.  312.  ?.4\.  45.T.  751. 
1254.  and  1502  of  the  Internal  Revenue 
Code  of  1954  in  the  Federal  Register  (45 
FR  39512).  The.se  amendments  were' 
proposed  to  conform  the  regulations  In 
section  205  (a),  (h).  and  (c)  (1)  and  (2) 
(jf  the  Tax  Reform  .Act  of  1976,  Pi:b.  L 
94-455.  90  Stat.  1533.  and  section 
402(c)  of  the  Energv  Tax  Act  of  1978. 
Pub.  L.  95-618.  92  Stat.  3202.  and  to 
make  certain  other  technical 
amendments  to  confijrm  the  .'■egulatii»ns 
to  section  1  (c)  of  the  Act  of  Septembor 
12.  1966.  Pub.  L.  89-570.  80  Stat.  762. 
to  section  211(b)(fi)  of  the  Tax  Reform 
Act  of  1969.  Pub.  L.  91-172.  83  Stat. 
570.  and  to  sections  1042(c)(2). 
1 101  (d)(2).  1901(a)(93).  and  21 10(a)  of 
the  Tax  Reform  Act  of  1976.  90  Stat. 
1637.  1658,  1780.  1905).  A  public 
hearing  was  held  on  September  9.  1980 
.After  considering  all  comments 
regarding  the  proposed  regulations,  the 
proposed  regulations  (except  for  the 
provisions  relating  to  an  electing  small 
business  corporation  (hereinafter 
referred  to  as  an  S  corporation)),  are 
adopted  as  revised  by  this  Treasure' 
decision.  The  rules  under  §  1.751- 
l(c)(6)(ii)  are  clarified,  but  no 
substantive  change  is  intended  except  to 
insert  additional  recapture  sections 
under  the  Internal  Revenue  Code  of 
1986  (Code). 

Because  of  the  substantial  changes 
made  to  the  tax  treatment  of  S 
corporations  by  section  5(a)(37)  of  the 
Subchapter  S  Revision  Act  of  1982.  Pub 
L.  97-354,  96  Stat.  1696,  section  492  of 
the  Tax  Reform  Act  of  1984,  Pub.  L.  98- 
369.  98  Stat.  853.  and  sections  411  and 
413  of  the  Tax  Reform  Act  of  1986.  Pub. 
L.  99-514,  100  Stat.  2225,  2227. 
§  1.1254-3  of  the  proposed  regulations 
(relating  to  an  electing  small  business). 
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has  not  beer  adopted.  Instead,  a  notice 
of  proposed  rulemaking,  designated  as 
§  1.1254-4. ;  elating  to  the  recapture  of 
natural  reso  irce  recapture  property  by 
an  S  corpori  tion  and  its  shareholders 
will  be  prop  ased  to  conform  the 
regulations  o  these  laws. 

I.  IntangibH  Drilling  and  Development 
Costs  Recapture  in  a  Partnership 

The  prop<  sed  regulations  require  a 
partnership  to  compute  the  amount  of 
intangible  d'illing  and  development 
costs  to  be  r  "captured  (entity  approach) 
and.  subject  to  the  substantial  economic 
effect  test,  ti »  allocate  that  amount 
among  the  j  artners  in  accordance  with 
their  respec  ive  distributive  shares  as 
provided  in  the  partnership  agreement. 
Some  comn  entators  argue  that  the 
proposed  re  julations  are  inconsistent 
with  partne  level  (aggregate  approach) 
computation  of  depletion  and  gain  upon 
the  sale  of  p  artnership  oil  and  gas 
property  under  section  613A(c)(7)(D). 

Under  th«  entity  approach  of  the 
proposed  re  julations.  some  recapture  of 
section  125'  t  costs  may  be  shifted  from 
the  partners  who  claimed  the 
deductions  lo  other  partners  who  did 
not  receive  he  benefit  of  the 
deductions  Under  the  aggregate 
approach,  c  spending  on  the  allocation 
of  gain  or  aj  nount  realized  upon  sale, 
some  section  1254  costs  may  not  be 
recaptured  hough  total  partnership  gain 
exceeds  tot  il  partnership  section  1254 
costs. 

The  comi  nentators  suggest  that, 
consistent  uith  section  613A(c)(7)(D), 
the  final  rej  ulations  should  adopt  the 
aggregate  a  tproach.  They  argue  that 
under  the  a  jgregate  approach,  a  partner 
can  more  n  adily  compute  both  the 
extent  of  th  3  deductions  that  were 
previously  illocated  to  the  partner  and 
the  appropi  late  adjustment  required  by 
section  125  4(a)(4)  (as  in  effect  before 
enactment  )f  the  Tax  Reform  Act  of 
1986).  The  ;ommentators  contend  that  it 
is  difficult  or  a  partnership  to  obtain 
this  inform  ition  from  the  individual 
partners.  Ir  addition,  they  cite  section 
58(i)  (as  in  sffect  before  enactment  of 
the  Tax  Re  orm  Act  of  1986),  which 
allowed  gei  leral  partners  to  elect  to 
amortize  ir  tangible  drilling  and 
developme  it  costs  over  a  5  year  period 
and  limitec  partners  to  elect  to  amortize 
intangible  '  Irilling  and  development 
costs  over  1 1 10  year  period.  Section 
59(e)  now  )rovides  an  analogous 
amortizati(  n  election. 

Consiste  it  with  the  commentators' 
suggestion  the  final  regulations  adopt 
the  aggrega  te  approach.  Recapture  is 
determine<  at  the  partner  level. 
However,  the  regulations  contain  an 
anti-abuse  rule  providing  that  recapture 
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is  determined  at  the  partnership  level  if 
the  Commissioner  determines  that  the 
amount  realized  or  gain  recognized  from 
the  disposition  of  section  1254  property 
is  allocated  to  partners  with  a  principal 
purpose  of  avoiding  recapture  under 
section  1254. 

II.  Recapture  of  Distributions  on  the 
Liquidation  of  a  Partnership 

In  general,  the  section  1254  recapture 
provisions  override  nonrecognition 
provisions  in  the  Code.  However, 
section  1254  (b)(1)  states  that  rules 
similar  to  the  rules  of  section  1245 '(b) 
and  (c)  shall  be  prescribed  by 
regulation.  Accordingly,  the  final 
regulations  limit  the  amount  subject  to 
recapture  in  certain  tax-free  transactions 
to  gain  that  would  be  recognized 
without  regard  to  section  1254.  Section 
1.1254-2(c)(3)  lists  the  transfers  in 
which  recapture  is  limited.  All  transfers 
listed  involve  transferred  basis. 

Commentators  point  out  that  under 
the  proposed  regulations  recapture  is 
required  upon  the  liquidation  of  a 
partnership  interest  because  section 
732(b)  provides  that  the  basis  of 
property  received  in  a  liquidation  is  a 
substitute  basis  equal  to  the  basis  of  the 
partner's  interest  in  the  partnership. 
However,  under  section  1245(b)(6)(A). 
recapture  upon  the  distribution  of 
partnership  assets  in  liquidation  is 
limited.  Accordingly,  the  commentators 
suggest  that  a  similar  rule  should  be 
adopted  for  section  1254  purposes. 

Tne  final  regulations  adopt  the 
commentators'  suggestion.  The  basis  of 
natural  resource  recapture  property 
distributed  by  a  partnership  to  a  partner 
is  deemed  to  be  determined  by  reference 
to  the  adjusted  basis  of  the  property  to 
the  partnership. 

III.  Recapture  Reduction 

Under  section  1254(a)(4)  (as  in  effect 
before  enactment  of  the  Tax  Reform  Act 
of  1986).  the  amount  of  intangible 
drilling  and  development  costs  subject 
to  recapture  is  reduced  by  the  amount, 
if  any,  by  which  the  "deduction  for 
depletion"  under  section  611  "would 
have  been  increased"  if  intangible 
drilling  and  development  costs  had 
been  charged  to  a  capital  account  rather 
than  currently  expensed  under  section 
263(c).  The  proposed  regulations, 
therefore,  require  taxpayers  to  use  the 
excess  of  the  hypothetical  cost  or 
percentage  depletion  deduction  over  the 
amount  allowed  under  section  611 
(either  cost  or  percentage  depletion)  in 
determining  the  constructive  increase  in 
depletion. 

By  contrast,  many  commentators 
argued  that,  notwrithstanding  the 
IcUiguage  of  the  statute,  according  to  the 


legislative  history,  the  recapture  amount 
should  be  reduced  even  in  situations 
where  expensing  intangible  drilling  and 
development  costs  did  not  result  in 
decreased  depletion  deductions. 

The  final  regulations  reject  this  view 
and  instead  continue  to  follow  the 
statute,  which,  as  noted  above,  provides 
that  recapturable  intangible  drilling  and 
development  costs  are  reduced  by  the 
amount  by  which  the  "deduction  for 
depletion"  claimed  under  section  611 
"would  have  been  increased."  Thus,  the 
amount  of  recapturable  intangible 
drilling  and  development  costs  is 
reduced  by  only  the  excess,  if  any,  of 
the  hypothetical  cost  or  percentage 
depletion  deduction  (computed  as  if 
intangible  drilling  and  development 
costs  subject  to  depletion  had  been 
capitalized)  over  the  amount  of  the  cost 
or  percentage  depletion  deduction  the 
taxpayer  actually  claimed. 
Consequently,  unless  the  hypothetical 
cost  or  percentage  depletion  amount  is 
greater  than  the  actual  depletion 
deduction  claimed,  no  depletion 
deduction  is  foregone,  and  all  intangible 
drilling  and  development  costs 
attributable  to  the  property  are 
recapturable. 

The  final  regulations  are  clarified  to 
remove  uncertainties  regarding  the 
method  for  calculating  the  reduction  in 
the  amount  of  recaptiu-able  intangible 
drilling  and  development  costs. 

IV.  Nonproductive  Wells 

Some  commentators  state  that 
intangible  drilling  and  development 
costs  allocable  to  nonproductive  wells 
should  not  be  subject  to  recapture.  They 
point  out  that,  even  if  a  taxpayer  elects 
to  capitalize  intangible  drilling  and 
development  costs,  intangible  drilling 
and  development  costs  of 
nonproductive  wells  are  not  added  to 
basis  because  the  operator  normally 
deducts  these  amounts  under  §  1.612- 
4(b)(4)  on  the  return  for  the  first  taxable 
year  after  abandonment  of  a 
nonproductive  well. 

One  reason  for  the  enactment  of 
section  1254  was  to  prevent  the 
conversion  of  intangible  drilling  and 
development  costs  currently  deducted 
against  ordinary  income  into  capital 
gain  in  certain  limited  risk  situations. 
See  H.R.  Rep.  94-658,  94th  Cong.,  1st 
Sess.  94  (1975).  For  example,  if  a  well 
proves  to  be  nonproductive  causing  a 
nonrecourse  debt  to  become  worthless, 
the  taxpayer  generally  recognizes 
income  that  is  treated  as  capital  gain 
upon  foreclosure  of  the  debt,  because  a 
foreclosure  is  deemed  to  be  a  sale  of  the 
property.  Consequently,  ordinary 
income  deductions  would  be  converted 


into  capital  gains  to  the  extent  of  the 
leveraged  amoimts. 

Aside  from  foreclosure  of  a 
nonrecourse  debt,  however,  a 
nonproductive  well  provides  no 
opportunity  for  converting  an  ordinary 
income  stream  into  capital  gain. 
Accordingly,  the  final  regulations 
provide  that  section  1254  costs 
attributable  to  nonproductive  wells  are 
not  recapturable,  except  in  certain 
limited  risk  situations. 

V.  Depreciation 

Some  commentators  argue  that 
depreciable  costs  associated  with 
drilling  should  not  be  separated  from 
depletable  costs  in  calculating  the 
hypothetical  depletion  deduction. 
Commentators  also  point  out  that  it  is 
difficult  to  identify  the  amount  of 
intangible  drilling  and  development 
costs  that  could  have  been  deducted  as 
depreciation,  because  it  is  not  current 
industry  practice  to  separate  depreciable 
costs  &om  depletable  costs.  In  response 
to  these  comments,  the  final  regulations 
do  not  require  depreciable  costs  to  he 
separated  from  depletable  costs  in 
calculating  the  hypothetical  depletion 
deduction. 

VI.  Property  Interest  Subject  to 
Recapture 

Under  the  proposed  regulations,  each 
operating  mineral  interest  in  an  "oil, 
gas,  or  geothermal  property,"  as  well  as 
any  nonoperating  mineral  interest 
retained  by  a  lessor  or  sublessor  of  a 
property  to  which  intangible  drilling 
and  development  costs  were  properly 
chargeable  when  held  by  such  person 
prior  to  the  creation  of  the  lease  or 
sublease,  is  subject  to  recapture. 

In  Houston  Oil  and  Minerals  Corp.  v. 
Commrssioner.  92  T.C.  1331  (1989), 
aff'd.  922  F.2d  283  (5th  Cir.  1991), 
Louisiana  Land  and  Exploration  Co.  v. 
Commissioner,  92  T.C.  1340  (1989),  and 
Southland  Royalty  Co.  v.  United  States, 
91-1  U.S.T.C.  1  50,083  (Cls.  Ct.  1991), 
the  Internal  Revenue  Service  took  the 
position  that  section  1254  requires 
recapture  of  intangible  drilling  and 
development  costs  upon  the  disposition 
of  a  nonoperating  mineral  interest 
carved  out  of  an  operating  mineral 
interest.  The  courts,  however,  held 
instead  that  the  disposition  of  an 
overriding  royalty  interest  carved  out  of 
an  operating  mineral  interest  to  which 
intangible  drilling  and  development 
costs  were  charged  does  not  trigger 
recapture  because  the  overriding  royalty 
interest  is  not  "oil,  gas,  or  geothermal 
property"  within  the  meaning  of  section 
1254(a)(3). 

The  Tax  Court  in  Houston  Oil  and 
Minerals  Corp..  92  T.C.  at  1339,  and 


Louisiana  Land  and  Exploration  Co.,  92 
T.C.  at  1348,  and  the  Claims  Court  in 
Southland  Royalty  Co.,  91-1  U.S.T.C.  at 
87,337,  noted  that  because  the  Tax 
Reform  Act  of  1986  amended  section 
1254  to  include  within  the  definition  of 
"oil,  gas,  or  geothermal  property" 
property  the  basis  of  which  has  been 
adjusted  for  depletion,  nonoperating 
mineral  interests  come  within  the  ambit 
of  section  1254  after  1986. 
Consequently,  the  courts  reasoned,  the 
issue  considered  in  these  cases  would 
arise  only  with  respect  to  property 
placed  in  service  before  1987. 

The  regulations  have  been  amended 
to  treat  a  nonoperating  mineral  interest 
carved  out  of  an  operating  mineral 
interest  with  respect  to  which  section 
1254  costs  have  been  deducted  as 
property  to  which  section  1254  costs  are 
properly  chargeable.  Thus,  the  final 
regulations  make  clear  that  natural 
resource  recapture  property  includes  a 
nonoperating  mineral  interest  if  the 
nonoperating  mineral  interest  was 
carved  out  of  an  operating  mineral 
interest  to  which  section  1254  costs 
were  properly  chargeable  by  the  holder 
of  the  operating  mineral  interest.  See 
§  1.1254-l(b)(2).  Consistent  with  the 
opinions  in  the  litigated  cases,  however, 
this  provision  will  be  effective  only 
with  respect  to  property  placed  in 
service  after  December  31, 1986. 

VII.  Disposition 

Commentators  urge  that  the 
regulations  state  who  is  liable  for 
recapture  if  an  operating  mineral 
interest  shifts  automatically  or  at  the 
option  of  the  person  who  will  receive 
the  interest,  as,  for  example,  a  farm-out. 
In  response  to  these  comments,  the  final 
regulations  provide  that  liability  for 
potential  recapture  of  intangible  drilling 
and  development  costs  attributable  to 
the  entire  operating  mineral  interest 
held  by  the  carrying  party  prior  to 
reversion  or  conversion  remains 
attributable  to  the  reduced  operating 
mineral  interest  retained  by  the  carrying 
party  after  a  portion  of  the  operating 
mineral  interest  has  reverted  to  the 
carried  party  or  after  the  conversion  of 
an  overriding  royalty  interest  that 
converts,  at  the  option  of  the  grantor  or 
successor  in  interest,  to  an  operating 
mineral  interest  after  a  certain  amount 
of  production. 

VIII.  Like  Kind  Exchanges  and 
Involuntary  Conversions 

Commentators  state  that  under 
§  1.1254-4(d)  of  the  proposed 
regulations  liability  for  recapture  of 
intangible  drilling  and  development 
costs  remains  with  the  property  with 
respect  to  which  the  costs  were  incurred 


and  does  not  transfer  to  the  property 
received  in  a  like  kind  exchange  or 
involuntary  conversion.  However,  under 
the  final  regulations  recapture  liability 
transfers  to  the  property  received  by  the 
transferor  who  received  the  benefit  of 
the  deductions  for  section  1 254  costs. 
This  result  is  consistent  with  the  section 
1245(b)(4)  and  §  1.1245-2(c)(4)  rules  for 
recapture  of  depreciation.  Because 
section  1254(b)(1)  states  that  the 
regulations  should  prescribe  rules 
similar  to  rules  in  section  1245  (b)  and 
(c)  for  like  kind  exchanges,  involuntary 
conversions,  and  other  nontaxable 
transfers,  the  final  regulations  more 
closely  mirror  the  section  1245 
recapture  rules  for  such  transactions. 

IX.  Filing  Requirements 

The  proposed  regulations  provide 
allocation  rules  for  the  recapture  of 
section  1254  costs  on  the  sale  of  a 
portion  of,  or  an  undivided  interest  in, 
natural  resource  recapture  property. 
Under  the  proposed  regulations,  a 
taxpayer  is  required  to  attach  to  the  tax 
return  documents  sufficient  to  establish 
allocation  of  intangible  drilling  and 
development  costs  to  the  disposed  of 
portion  or  undivided  interest, 
notwithstanding  that  the  intangible 
drilling  and  development  costs  do  not 
in  fact  relate  to  that  portion  or 
undivided  interest.  Commentators 
suggest  that  it  is  more  practical  simply 
to  require  a  taxpayer  to  state  on  the  tax 
return  that  the  section  1254  costs  do  not 
relate  to  the  property  disposed  of  and  to 
retain  verifying  documentation.  In 
response  to  the  commentators' 
suggestion,  the  final  regulations  contain 
a  book  and  records  retention 
requirement. 

Effective  dates:  These  regulations  are 
effective  January  10. 1995  and 
§§  1.1254-1  through  1.1254-3  and 
§  1.1254-5  apply  to  any  disposition  of 
natural  resource  recapture  property 
occurring  after  March  13, 1995.  The  rule 
in  §  1.1254-l(b)(2)(iv)(A)(2),  concerning 
a  nonoperating  mineral  interest  carved 
out  of  an  operating  mineral  interest  with 
respect  to  which  an  expenditure  has 
been  deducted,  applies  to  any 
disposition  occurring  after  March  13, 
1995  of  property  (within  the  meaning  of 
section  614)  that  is  placed  in  service  by 
the  taxpayer  after  December  31,  1986. 
For  dispositions  of  natural  resource 
recapture  property  occurring  on  or 
before  March  13, 1995,  taxpayers  must 
take  reasonable  return  positions  taking 
into  consideration  the  statute  and  its 
legislative  history. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
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regulatory  aciion  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  islnot  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administ  -ative  Procedure  Act  (5 
U.S.C.  chapte  r  5)  and  the  Regulatory 
Flexibility  A(t  (5  U.S.C.  chapter  6)  do 
not  apply  to  tnese  regulations,  and. 
therefore,  a  Regulatory  Flexibihty 
Analysis  is  not  required.  Pursuant  to 
section  7805QF)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  th«  se  regulations  was 
submitted  to  he  Small  Business 
Administration  on  its  impact  on  small 
business. 


According 


author  of  these  final 

Brenda  M.  Stewart.  Office 

(thief  Counsel 

and  Special  Industries). 

,  other  personnel  from  the 

Department 
n  their  development. 


Drafting  Information 

The  princi  )al 
regulations  i 
of  Assistant 
(Passthrough^ 
IRS.  Howev 
IRS  and  Treasury 
participated 

List  of  Subie<^ts 

26  CFR  Part 

Income  taxes.  Reporting  and 
recordkeepin  g  requirements. 

26  CFR  Part  >02 

Reporting ;  ind  recordkeeping 
requirement!. 

Adoption  of  Amendments  to  the 
Regulations 


y,  26  CFR  parts  1  and  602 


are  amended  as  follows: 

PART  1— INioME  TAXES 

Paragraph!  1.  The  authority  citation 
for  part  1  is  <  mended  by  adding  entries 
in  numerica  order  to  read  as  follows: 


Authority 

Section  1.1 
L'.S.C.  1254{b 

Section  1.1 
Lf.S.C.  1254(b 

Section  1.1 
U.S.C  1254(b 

Section  1.1 
U.S.C  1254(b 

Section  1.1 
U.S.C  1254(b 

Section  1.1 
use  1254(b 


^  U.S.C  7805  *   *   * 

-1  also  issued  under  26 


:54 

;  54-2  also  issued  under  26 
34-3  also  issued  under  26 
54—4  also  issued  under  26 
54-5  also  issued  under  26 
54-6  also  issued  under  26 


;th; 


§1.301-1 
Par.  2 

follows: 

1.  Paragra|)h 
removing 
adding ' 
place. 

2.  Paragrabh 
by  removing 
1252(a)  (relying 
disposition 


•125  2( 


JMI 


(A  nended] 
Se<tion  1.301-1  is  amended  as 


(d)(l)(iii)  is  amended  by 
language  "or  1252(a)"  and 
a),  or  1254(a)"  in  its 


(h)(2)(ii)(b)  is  amended 
the  language  "or  section 

to  gain  from 
)f  farm  land)"  and  adding 


"section  1252(a)  (relating  to  gain  from 
disposition  of  farm  land),  or  section 
1254(a)  (relating  to  gain  from 
disposition  of  interest  in  natural 
resource  recapture  property)"  in  its 
place. 

3.  Paragraph  (j)(l)  is  amended  by 
removing  the  language  "or  1252{aj"  and 
adding  "1252(a).  or  1254(a)"  in  its 
place. 

§1.312-3    [Amended] 

Par.  3.  Section  1.312-3  is  amended  by 
removing  "or  1252(a)"  and  adding 
"1252(a),  or  1254(a)"  in  its  place. 

§1.341-6    [Amended] 
Par.  4.  Section  1.341-6  is  amended  as 

follows: 

1.  In  paragraph  (b)(1).  the  last 
sentence  is  amended  by  removing  the 
language  "and  1252  (relating  to  gain 
from  disposition  of  farm  land)"  and 
adding  "1252  (relating  to  gain  from 
disposition  of  farm  land),  and  1254 
(relating  to  gain  from  disposition  of 
interest  in  natural  resource  recapture 
property)"  in  its  place. 

2.  In  paragraph  (b)(2)(i).  the  first 
sentence  is  amended  by  removing  "or 
1252)"  and  adding  "1252.  or  1254)"  in 
its  place. 

3.  In  paragraph  (b)(2)(iii).  the  second 
sentence  is  amended  by  removing  "or 
1252)"  and  adding  "1252.  or  1254)"  in 
its  place. 

4.  In  paragraph  (b)(3),  the  first 
sentence  is  amended  by  removing  "or 
1252)"  and  adding  "1252,  or  1254)"  in 
its  place. 

5.  In  paragraph  (h)(4).  the  first 
sentence  is  amended  by  removing  "or 
1252)"  and  adding  "1252.  or  1254)"  in 
its  place. 

6.  Paragraph  (n)  is  amended  by: 

a.  Removing  the  language  "and  1252" 
from  the  paragraph  heading  and  adding 
"1252.  and  1254" in  its  place. 

b.  Removing  from  the  text  the 
language  "and  1252(a)  (relating  to  gain 
from  disposition  of  farm  land)"  and 
adding  "1252(a)  (relating  to  gain  from 
disposition  of  farm  land),  and  1254(a) 
(relating  to  gain  from  disposition  of 
interest  in  natural  resource  recapture 
property)"  in  its  place. 

§1.453-9    [Amended] 

Par.  5.  Section  1.453-9.  paragraph 
(c)(l)(ii)  is  amended  by: 

1.  Removing  from  the  second  sentence 
the  language  "or  1252(a)(1)"  and  adding 
"1252(a)(1).  or  1254(a)(1)"  in  its  place. 

2.  Removing  from  the  third  sentence 
the  language  "and  paragraph  (d)(3)  of 
§  1.1252-1"  and  adding  in  its  place 
"paragraph  (d)(3)  of  §  1.1252-1.  and 
paragraph  (d)  of  §  1.1254-1". 


Par.  6.  Section  1.751-1,  paragraphs 
(c)(4).  (c)(5).  and  (c)(6)  are  revised  to 
read  as  follows: 

§  1 .751-1    Unrealized  receivables  and 
inventory  Items. 

(c)  *  *   * 

(4)(i)  With  respect  to  any  taxable  year 
of  a  partnership  ending  after  September 
12.  1966  (but  only  in  respect  of 
expenditures  paid  or  incurred  after  that 
date),  the  term  unrealized  receivables, 
for  purposes  of  this  section  and  sections 
731.  736,  741.  and  751.  also  includes 
potential  gain  from  mining  property 
defined  in  section  617(f)(2).  With 
respect  to  each  item  of  partnership 
mining  property  so  defined,  the 
potential  gain  is  the  amount  that  would 
be  treated  as  gain  to  which  section 
617(d)(1)  would  apply  if  (at  the  time  of 
the  transaction  described  in  section  731, 
736.  741,  or  751,  as  the  case  may  be)  the 
item  were  sold  by  the  partnership  at  its 
fair  market  value. 

(ii)  With  respect  to  sales,  exchanges, 
or  other  dispositions  after  December  31, 
1975,  in  any  taxable  year  of  a 
partnership  ending  after  that  date,  the 
term  unrealized  receivables,  for 
purposes  of  this  section  and  sections 
731,  736,  741,  and  751,  also  includes 
potential  gain  from  stock  in  a  DISC  as 
described  in  section  992(a).  With 
respect  to  stock  in  such  a  DISC,  the 
potential  gain  is  the  amount  that  would 
be  treated  as  gain  to  which  section 
995(c)  would  apply  if  (at  the  time  of  the 
transaction  described  in  section  731, 
736,  741,  or  751,  as  the  case  may  be)  the 
stock  were  sold  by  the  partnership  at  its 
fair  market  value. 

(iii)  With  respect  to  any  taxable  year 
of  a  partnership  beginning  after 
December  31, 1962,  the  term  unrealized 
receivables,  for  purposes  of  this  section 
and  sections  731,  736,  741,  and  751, 
also  includes  potential  gain  from  section 
1245  property.  With  respect  to  each 
item  of  partnership  section  1245 
property  (as  defined  in  section 
1245(a)(3)),  potential  gain  from  section 
1245  property  is  the  amount  that  would 
be  treated  as  gain  to  which  section 
1245(a)(1)  would  apply  if  (at  the  time  of 
the  transaction  described  in  section  731. 
736,  741,  or  751,  as  the  case  may  be)  the 
item  of  section  1245  property  were  sold 
by  the  partnership  at  its  fair  market 
value.  See  §  1.1245-l(e)(l).  For 
example,  if  a  partnership  would 
recognize  under  section  1245(a)(1)  gain 
of  $600  upon  a  sale  of  one  item  of 
section  1245  property  and  gain  of  S300 
upon  a  sale  of  its  only  other  item  of 
such  property,  the  potential  section 
1245  income  of  the  partnership  would 
be  S900. 


(iv)  With  respect  to  transfers  after 
October  9, 1975,  and  to  sales, 
exchanges,  and  distributions  taking 
place  after  that  date,  the  term  unrealized 
receivables,  for  purposes  of  this  section 
and  sections  731,  736,  741.  and  751, 
also  includes  potential  gain  from  stock 
in  certain  foreign  corporations  as 
described  in  section  1248.  With  respect 
to  stock  in  such  a  foreign  corporation, 
the  potential  gain  is  the  amount  that 
would  be  treated  as  gain  to  which 
section  1248(a)  would  apply  if  (at  the 
time  of  the  transaction  described  in 
section  731.  736.  741.  or  751.  as  the  case 
may  be)  the  stock  were  sold  by  the 
partnership  at  its  fair  market  value. 

(v)  With  respect  to  any  taxable  year  of 
a  partnership  ending  after  December  31. 
1963.  the  term  unrealized  receivables, 
for  purposes  of  this  section  and  sections 
731,  736.  741.  and  751.  also  includes 
potential  gain  from  section  1250 
property.  With  respect  to  each  item  of 
partnership  section  1250  property  (as 
defined  in  section  1250(c)).  potential 
gain  from  section  1250  property  is  the 
amount  that  would  be  treated  as  gain  to 
which  section  1250(a)  would  apply  if  (at 
the  time  of  the  transaction  described  in 
section  731.  736.  741.  or  751,  as  the  case 
may  be)  the  item  of  section  1250 
property  were  sold  by  the  partnership  at 
its  fair  market  value.  See  §  1.1 250- 

1(0(1). 

(vi)  With  respect  to  any  taxable  year 
of  a  partnership  beginning  after 
December  31,  1969,  the  term  unrealized 
receivables,  for  purposes  of  this  section 
and  sections  731,  736,  741,  and  751. 
also  includes  potential  gain  from  farm 
recapture  property  as  defined  in  section 
1251(e)(1)  (as  in  effect  before  enactment 
of  the  Tax  Reform  Act  of  1984).  With 
respect  to  each  item  of  partnership  farm 
recapture  property  so  defi.aed.  the 
potential  gain  is  the  amount  which 
would  be  treated  as  gain  to  which 
section  1251(c)  (as  in  effect  before 
enactment  of  the  Tax  Reform  Act  of 
1984)  would  apply  if  (at  the  time  of  the 
transaction  described  in  section  731. 
736.  741.  or  751.  as  the  case  may  be)  the 
item  were  sold  by  the  partnership  at  its 
fair  market  value. 

(vii)  With  respect  to  any  taxable  year 
of  a  partnership  beginning  after 
December  31. 1969.  the  term  unrealized 
receivables,  for  purposes  of  this  section 
and  sections  731,  736,  741,  and  751, 
also  includes  potential  gain  from  farm 
land  as  defined  in  section  1252(a)(2). 
With  respect  to  each  item  of  partnership 
farm  land  so  defined,  the  potential  gain 
is  the  amount  that  would  be  treated  as 
gain  to  which  section  1252(a)(1)  would 
apply  if  (at  the  time  of  the  transaction 
described  in  section  731,  736.  741,  or 
751 .  as  the  case  may  be)  the  item  were 


sold  by  the  partnership  at  its  fair  market 
value. 

(viii)  With  respect  to  transactions 
which  occur  after  December  31, 1976,  in 
any  taxable  year  of  a  partnership  ending 
after  that  date,  the  term  unrealized 
receivables,  for  purposes  of  this  section 
and  sections  731,  736,  741,  and  751, 
also  includes  potential  gain  from 
franchises,  trademarks,  or  trade  names 
referred  to  in  section  1253(a).  With 
respect  to  each  such  item  so  referred  to 
in  section  1253(a),  the  potential  gain  is 
the  amount  that  would  be  treated  as 
gain  to  which  section  1253(a)  would 
apply  if  (at  the  time  of  the  transaction 
described  in  secti^on  731.  736,  741,  or 
751,  as  the  case  may  be)  the  items  were 
sold  by  the  partnership  at  its  fair  market 
value. 

(ix)  With  respect  to  any  taxable  year 
of  a  partnership  ending  after  December 
31, 1975,  the  term  unrealized 
receivables,  for  purposes  of  this  section 
and  sections  731,  736,  741,  and  751. 
also  includes  potential  gain  under 
section  1254(a)  bom  natural  resource 
recapture  property  as  defined  in 
§  1.1254-l(b)(2).  With  respect  to  each 
separate  partnership  natural  resource 
recapture  property  so  described,  the 
potential  gain  is  the  amount  that  would 
be  treated  as  gain  to  which  section 
1254(a)  would  apply  if  (at  the  time  of 
the  transaction  described  in  section  731. 
736.  741.  or  751,  as  the  case  may  be)  the 
property  were  sold  by  the  partnership  at 
its  fair  market  value. 

(x)  For  purposes  of  section  751(c)  and 
this  paragraph  (c)(4),  any  arm's-length 
agreement  between  the  buyer  and  seller, 
or  between  the  partnership  and 
distributee  partner,  will  generally 
establish  the  fair  market  value  of  the 
property  described  in  this  paragraph 
(0(4). 

(5)  For  purposes  of  subtitle  A  of  the 
Internal  Revenue  Code,  the  basis  of  any 
potential  gain  described  in  paragraph 
(c)(4)  of  this  section  is  zero. 

(6)(i)  If  (at  the  time  of  any  transaction 
referred  to  in  paragraph  (c)(4)  of  this 
section)  a  partnership  holds  property 
described  in  paragraph  (c)(4)  of  this 
section  and  if — 

(A)  A  partner  had  a  special  basis 
adjustment  under  section  743(b)  in 
respect  of  the  property; 

(B)  The  basis  under  section  732  of  the 
property  if  distributed  to  the  partner 
would  reflect  a  special  basis  adjustment 
under  section  732(d);  or 

(C)  On  the  date  a  partner  acquired  a 
partnership  interest  by  way  of  a  sale  or 
exchange  (or  upon  the  death  of  another 
partner)  the  partnership  owned  the 
property  and  an  election  under  section 
754  was  in  effect  with  respect  to  the 
partnership,  the  partner's  share  of  any 


potential  gain  described  in  paragraph 
(c)(4)  of  this  section  is  determined 
under  paragraph  (c)(6)(ii)  of  this  section. 

(ii)  The  partner's  share  of  the 
potential  gain  described  in  paragraph 
(c)(4)  of  this  section  in  respect  of  the 
property  to  which  this  paragraph 
(c)(6)(ii)  applies  is  that  amount  of  gain 
that  the  partner  would  recognize  under 
section  617(d)(1).  995(c),  1245(a), 
1248(a).  1250(a).  1251(c)  (as  in  effect 
before  the  Tax  Reform  Act  of  1984). 
1252(a).  1253(a),  or  1254(a)  (as  the  case 
may  be)  upon  a  sale  of  the  property  by 
the  partnership,  except  that,  for 
purposes  of  this  paragraph  (c)(6)  the 
partner's  share  of  such  gain  is 
determined  in  a  manner  that  is 
consistent  with  the  manner  in  which  the 
partner's  share  of  partnership  property 
is  determined:  and  the  amount  of  a 
potential  special  basis  adjustment  under 
section  732(d)  is  treated  as  if  it  were  the 
amount  of  a  special  basis  adjustment 
under  section  743(b).  For  example,  in 
determining,  for  purposes  of  this 
paragraph  (c)(6),  the  amoiuit  of  gain  that 
a  partner  would  recognize  under  section 
1245  upon  a  sale  of  partnership 
property,  the  items  allocated  under 
§  1.1245-l(e)(3)(ii)  are  allocated  to  the 
partner  in  the  same  maiuier  as  the 
partner's  share  of  partnership  property 
is  determined.  See  §  1.1250-l(f)  for 
rules  similar  to  those  contained  in 
§1.1245-l(eM3)(ii). 

•  «  *  *  * 

Par.  7.  Sections  1.1254-0  through 
1.1254-6  are  added  to  read  as  follows; 

§  1 .1 254-0    Table  of  contents  for  section 
1254  recapture  rules. 

This  section  lists  the  major  captions 
contained  in  §§  1.1254-1  through 
1.1254-6. 

^  1.1254-1     Treatment  of  gain  from 
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(a)  In  general, 
(h)  Definitions. 

(1)  Section  1254  costs. 

(2)  Natural  resource  recapture  property. 

(3)  Disposition. 

(c)  Disptosition  of  a  portion  of  natural 
resource  recapture  property. 

(1)  Disposition  of  a  ptortion  (other  than  an 
undivided  interest)  of  natural  resource 
recapture  property. 

(2)  Disposition  of  an  undivided  interest. 

(3)  Alternative  allocation  rule, 
(ti)  Installment  method. 

§  1.1254-2    Exceptions  and  limitations. 
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transfers. 
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the  sale,  exchange,  or  involuntary 
conversion,  or  the  fair  market  value  of 
the  property  on  any  other  disposition, 
exceeds  the  adjusted  basis  of  the 
property.  However,  any  amount  treated 
as  ordinary  income  under  the  preceding 
sentence  is  not  included  in  the 
taxpayer's  gross  income  from  the 
property  for  purposes  of  section  613. 
Generally,  the  lesser  of  the  amounts 
described  in  this  paragraph  (a)  is  treated 
as  ordinary  income  even  though,  in  the 
absence  of  section  1254(a),  no  gain 
would  be  recognized  upon  the 
disposition  under  any  other  provision  of 
the  Internal  Revenue  Code.  For  the 
definition  of  the  term  section  1254  costs, 
see  paragraph  (b)(1)  of  this  section.  For 
the  definition  of  the  terms  section  1254 
property,  oil,  gas,  or  geothermal 
property,  and  natural  resource  recapture 
property,  see  paragraph  (b)(2)  of  this 
section.  For  rules  relating  to  the 
disposition  of  natural  resource  recapture 
property,  see  paragraphs  (b)(3),  (c),  and 
(d)  of  this  section.  For  exceptions  and 
limitations  to  the  application  of  section 
1254(a),  see  §1.1254-2. 

(b)  Definitions— [1]  Section  1254 
costs — (i)  Property  placed  in  service 
after  December  31,  1986.  With  respect  to 
any  property  placed  in  service  by  the 
taxpayer  after  December  31,  1986,  the 
term  section  1254  costs  means — 

(A)  The  aggregate  amount  of 
expenditures  that  have  been  deducted 
by  the  taxpayer  or  any  person  under 
section  263.  616,  or  617  with  respect  to 
such  property  and  that,  but  for  the 
deduction,  would  have  been  included  in 
the  adjusted  basis  of  the  property  or  in 
the  adjusted  basis  of  certain  depreciable 
property  associated  with  the  property; 
and 

(B)  The  deductions  for  depletion 
under  section  611  that  reduced  the 
adjusted  basis  of  the  property. 

(ii)  Property  placea  in  service  before 
January  1,  1987.  With  respect  to  any 
property  placed  in  service  by  the 
taxpayer  before  January  1,  1987,  the 
term  section  1254  costs  means — 

(A)  The  aggregate  amount  of  costs 
paid  or  incurred  after  December  31, 
1975,  with  respect  to  such  property,  that 
have  been  deducted  as  intangible 
drilling  and  development  costs  under 
section  263(c)  by  the  taxpayer  or  any 
other  person  (except  that  section  1254 
costs  do  not  include  costs  incurred  with 
respect  to  geothermal  wells  commenced 
before  October  1,  1978)  and  that,  but  for 
the  deduction,  would  be  reflected  in  the 
adjusted  basis  of  the  property  or  in  the 
adjusted  basis  of  certain  depreciable 
property  associated  with  the  property; 
reduced  by 

(B)  The  amount  (if  any)  by  which  the 
deduction  for  depletion  allowed  under 


section  611  that  was  computed  either 
under  section  612  or  sections  613  and 
613 A,  with  respect  to  the  property, 
would  have  been  increased  if  the  costs 
(paid  or  incurred  after  December  31 , 
1975)  had  been  charged  to  capital  * 

account  rather  than  deducted. 

(iii)  Deductions  under  section  5'J  and 
section  291.  Amounts  capitalized 
pursuant  to  an  election  under  section 
59(e)  or  pursuant  to  section  291(b)  are 
treated  as  section  1254  costs  in  the  year 
in  which  an  amortization  deduction  is 
claimed  under  section  59(e)(1)  or 
section  291(b)(2). 

(iv)  Suspended  deductions.  If  a 
deduction  of  a  section  1254  cost  has 
been  suspended  as  of  the  date  of 
disposition  of  section  1254  property,  the 
deduction  is  not  treated  as  a  section 
1254  cost  if  it  is  included  in  basis  for 
determining  gain  or  loss  on  the 
disposition.  On  the  other  hand,  if  the 
deduction  will  eventually  be  claimed,  it 
is  a  section  1254  cost  as  of  the  date  of 
disposition.  For  example,  a  deduction 
suspended  pursuant  to  the  65  percent  of 
taxable  income  limitation  of  section 
613A(d)(l)  may  either  be  included  in 
basis  upon  disposition  of  the  property 
or  may  be  deducted  in  a  year  after  the 
year  of  disposition.  See  §  1.613A- 
4(a)(1).  If  it  is  included  in  the  basis  then 
it  is  not  a  section  1254  cost,  but  if  it  is 
deductible  in  a  later  year  it  is  a  section 
1254  cost  as  of  the  date  of  the 
disposition. 

(v)  Previously  recaptured  amounts.  If 
an  amount  has  been  previously  treated 
as  ordinary  income  pursuant  to  section 
1254,  it  is  not  a  section  1254  cost. 

(vi)  Nonproductive  wells.  The 
aggregate  amount  of  section  1254  costs 
paid  or  incurred  on  any  property 
includes  the  amount  of  intangible 
driUing  and  development  costs  inc  urred 
on  nonproductive  wells,  but  only  to  the 
extent  that  the  taxpayer  recognizes 
income  on  the  foreclosure  of  a 
nonrecourse  debt  the  proceeds  from 
which  were  used  to  finance  the  section 
1254  costs  with  respect  to  the  property. 
For  this  purpose,  the  term 
nonproductive  well  means  a  well  thai 
does  not  produce  oil  or  gas  in 
commercial  quantities,  including  a  well 
that  is  drilled  for  the  purpose  of 
ascertaining  the  existence,  location,  or 
extent  of  an  oil  or  gas  reservoir  (e.g.,  a 
delineation  well).  The  term 
nonproductive  well  does  not  include  an 
injection  well  (other  than  an  injection 
well  drilled  as  part  of  a  project  that  does 
not  result  in  production  in  commercial 
quantities). 

(vii)  Calculation  of  amount  described 
in  paragraph  (b)(l)(ii)(B)  of  this  sedinn 
(hypothetical  depletion  offset) — [A !  /;' 
general.  In  calculating  the  amount 


described  in  paragraph  (b)(l)(ii)(B)  of 
this  section,  the  taxpayer  shall  apply  the 
following  rules.  The  taxpayer  may  use 
the  65-percent-of-taxable-income 
limitation  of  section  613A(d)(l).  If  the 
taxpayer  uses  that  limitation,  the 
taxpayer  is  not  required  to  recalculate 
the  effect  of  such  limitation  with  respect 
to  any  property  not  disposed  of.  That  is, 
the  taxpayer  may  assume  that  the 
hypothetical  capitalization  of  intangible 
drilling  and  development  costs  with 
respect  to  any  property  disposed  of  does 
not  affect  the  allowable  depletion  with 
respect  to  property  retained  by  the 
taxpayer.  Any  intangible  drilling  and 
development  costs  that,  if  they  had  not 
been  treated  as  expenses  under  section 
263(c),  would  have  properly  been 
capitalized  under  §  1.612-4(b)(2) 
(relating  to  items  recoverable  through 
depreciation  under  section  167  or  cost 
recovery  under  section  168)  are  treated 
as  costs  described  in  §  1.612— 4(b)(1) 
(relating  to  items  recoverable  through 
depletion).  The  increase  in  depletion 
attributable  to  the  capitalization  of 
intangible  driUing  and  development 
costs  is  computed  by  subtracting  the 
amount  of  cost  or  percentage  depletion 
actually  claimed  from  the  amount  of 
cost  or  percentage  depletion  that  would 
have  been  allowable  if  intangible 
drilling  and  development  costs  had 
been  capitalized.  If  the  remainder  is 
zero  or  less  than  zero,  the  entire  amount 
of  intangible  drilling  and  development 
costs  attributable  to  the  property  is 
recapturable. 

(B)  Example.  The  following  example 
illustrates  the  principles  of  paragraph 
(b)(l)(vii)(A). 

Example.  Hypothetical  depletion  offset.  In 
lore.  A  purchased  undeveloped  pro}>erty  for 
SIO.OOO.  During  1977,  A  incurred  S200.6oO  of 
productive  well  intangible  drilling  and 
development  costs  with  respect  to  the 
property.  A  deducted  the  intangible  drilling 
and  development  costs  as  expenses  under 
section  263(c).  Estimated  reserves  of  150.000 
barrels  of  recoverable  oil  were  discovered  in 
1977  and  production  began  in  1978.  In  1978. 
A  produced  and  sold  30,000  barrels  of  oil  at 
S8  per  barrel,  resulting  in  S240.000  of  gross 
income.  A  had  no  other  oil  or  gas  production 
in  1978.  A  claimed  a  percentage  depletion 
deduction  of  S52.800  (i.e.,  22%  of  5240,000 
gross  income  from  the  property).  If  A  had 
capitalized  the  intangible  drilling  and 
development  costs,  assume  that  $200,000  of 
the  costs  would  have  been  allocated  to  the 
depletable  property  and  none  to  depreciable 
property.  As  cost  depletion  deduction  if  the 
intangible  drilling  and  development  costs 
had  been  capitalized  would  have  been 
542,000  (i.e.,  (($200,000  intangible  drilling 
and  development  costs  +  510,000  acquisition 
costs)  x  30.000  barrels  of  production)/ 
150,000  barrels  of  estimated  recoverable 
reserves).  Since  this  amount  is  less  than  A's 
depletion  deduction  of  $52,800  (percentage 


depletion),  no  reduction  is  made  to  the 
amount  of  intangible  drilling  and 
development  costs  (5200,000).  On  January  1, 
1979.  A  sold  the  oil  property  to  B  for 
5360,000  and  calculated  section  1254 
recapture  without  reference  to  the  65- 
percent-of-taxable-income  limitation.  A's 
gain  on  the  sale  is  the  entire  5360.000. 
because  A's  basis  in  the  property  at  the 
beginning  of  1979  is  zero  (i.e.,  SlO.OOO  cost 
less  552,800  depletion  deduction  for  1978) 
Since  the  section  1254  costs  (5200.000)  are 
less  than  A's  gain  on  the  sale,  $200,000  is 
treated  as  ordinary  income  under  section 
1254(a).  The  remaining  amount  of  A's  gain 
(5160,000)  is  not  subject  to  section  1254(a). 

(2)  Natural  resource  recapture 
property — (i)  In  general.  The  term 
natural  resource  recapture  property 
means  section  1254  property  or  oil,  gas, 
or  geothermal  property  as  those  terms 
are  defined  in  this  section. 

(ii)  Section  1254  property.  The  term 
section  1254  property  means  any 
property  (within  the  meaning  of  section 
614)  that  is  placed  in  service  by  the 
taxpayer  after  December  31,  1986.  if  any 
expenditures  described  in  paragraph 
(b)(l)(i)(A)  of  this  section  (relating  to 
costs  under  section  263,  616,  or  617)  are 
properly  chargeable  to  such  property,  or 
if  the  adjusted  basis  of  such  property 
includes  adjustments  for  deductions  for 
depletion  under  section  611. 

(iii)  Oil,  gas,  or  geothermal  property. 
The  term  oil,  gas,  or  geothermal 
property  means  any  property  (within  the 
meaning  of  section  614)  that  was  placed 
in  service  by  the  taxpayer  before  January 
1,  1987,  if  any  expenditures  described 
in  paragraph  (b)(l)(ii)(A)  of  this  section 
are  properly  chargeable  to  such 

property. 

(iv)  Property  to  which  section  1254 
costs  are  properly  chargeable. — (A)  An 
expenditure  is  properly  chargeable  to 
property  if — 

(1)  The  property  is  an  operating 
mineral  interest  with  respect  to  which 
the  expenditure  has  been  deducted; 

(2)  The  property  is  a  nonoperating 
mineral  interest  (e.g.,  a  net  profits 
interest  or  an  overriding  royalty  interest) 
burdening  ^n  operating  mineral  interest 
if  the  nonoperating  mineral  interest  is 
carved  out  of  an  operating  mineral 
interest  described  in  peuagraph 
(b)(2)(iv)(A)(I)  of  this  section; 

[3]  The  property  is  a  nonoperating 
mineral  interest  retained  by  a  lessor  or 
sublessor  if  such  lessor  or  sublessor 
held,  prior  to  the  lease  or  sublease,  an 
operating  mineral  interest  described  in 
paragraph  (b)(2)(iv)(A)(I)  of  this  section; 
or 

[4]  The  property  is  an  operating  or  a 
nonoperating  mineral  interest  held  by  a 
taxpayer  if  a  party  related  to  the 
taxpayer  (within  the  meaning  of  section 
267(b)  or  section  707(b))  held  an 


operating  mineral  interest  (described  in 
paragraph  (b)(2)(iv)(A)(3)  of  this  section) 
in  the  same  tract  or  parcel  of  land  that 
terminated  (in  whole  or  in  pr>rt)  without 
being  disposed  of  (e.g..  a  working 
interest  which  terminated  after  a 
specified  period  of  lime  or  a  piven 
amount  of  production),  but  only  if  there 
exists  between  the  related  parties  an 
arrangement  or  plan  to  avoid  recapture 
under  section  1254.  In  such  a  case,  the 
taxpayer's  section  1254  co.sts  with 
respect  to  the  property  include  those  of 
the  related  party. 

(B)  Example.  The  following  example 
illustrates  the  provisions  of  paragraph 
(2){iv)(A)(-^)  of  this  section: 

Example.  Arrangement  or  plan  to  avoid 
recapture.  C.  an  individual,  owns  100%  of 
the  stock  of  both  X  Co.  and  Y  Co.  On  January 
1. 1998.  X  Co.  enters  into  a  standard  oil  and 
gas  lease.  X  Co.  immediately  assigns  to  Y  C-o. 
1%  of  the  working  interest  for  one  vear.  and 
99%  of  the  working  interest  thereafter.  In 
1998.  X  Co.  and  Y  Co.  expend  5300  in 
intangible  drilling  and  developmf  iW  costs 
developing  the  tract,  of  which  5297  are 
deducted  by  X  Co.  under  section  2<i3(c).  On 
January  1.  1999.  Y  Co.  sells  its  99%  share  of 
the  working  interest  to  an  unrelated  person. 
Based  on  all  the  facts  and  circunistanres,  the 
arrangement  between  X  Co.  and  Y  Co.  is  part 
of  a  plan  or  arrangement  to  avoid  ret  apture 
under  section  12,54.  Therefore.  Y  Co.  must 
include  in  its  section  1254  costs  the  S297  of 
intangible  drilling  and  development  costs 
deducted  by  X  Co. 

(v)  Property  the  basis  of  which 
includes  adjustments  for  depletion 
deductions.  The  adjusted  basis  of 
property  includes  adjustments  for 
depletion  under  section  611  if — 

(A)  The  basis  of  tbe  property  has  been 
reduced  by  reason  of  depletion 
deductions;  or 

(B)  The  property  has  Ixjon  c  arved  out 
of  or  is  a  portion  of  property  the  basis 
of  which  has  been  reduced  by  n^ason  of 
depletion  deductions. 

(vi)  Property  held  by  a  transferee. 
Property  held  by  a  transferee  is  natural 
resource  recapture  property  if  the 
property  was  natural  resource  recapture 
property  in  the  hands  of  the  fan-^feror 
and  the  transferee's  basis  in  the  property 
is  determined  with  reference  to  the 
transferor's  basis  in  the  property  (e.g.,  a 
gift)  or  is  determined  under  section  732. 

(vii)  Property  hold  by  a  transferor. 
Property  held  by  a  transferor  of  natural 
resource  recapture  property  is  natural 
resource  recapture  property  if  tlie 
transferor's  basis  in  the  property 
received  is  determined  with  reference  to 
the  transferor's  basis  in  the  property 
transferred  by  the  transferor  (e.g.,  a  like 
kind  exchange).  For  purposes  of  ihis 
paragraph  (b)(2),  property  described  in 
this  paragraph  (b)(2)(vii)  is  treated  as 
placed  in  service  at  the  time  the 
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If  the  amount  of  the  gain  to  which 
section  1254(a)(1)  applies  is  less  than 
the  amount  of  the  section  1254  costs 
with  respect  to  ihe  natural  resource 
recapture  property,  the  balance  of  the 
section  1254  costs  remaining  after 
allocation  to  the  portion  of  the  property 
that  was  disposed  of  remains  subject  to 
recapture  by  the  taxpayer  under  section 
1254(a)(1)  upon  disposition  of  the 
remaining  portion  of  the  property.  For 
example,  assume  that  A  owns  an  80-acre 
tract  of  land  with  respect  to  which  A 
has  deducted  intangible  drilling  and 
development  costs  under  section  263(c). 
If  A  sells  the  north  40  acres,  the  entire 
amount  of  the  section  1254  costs  with 
respect  to  the  80-acre  tract  is  treated  as 
allocable  to  the  40-acre  portion  sold  (to 
the  extent  of  the  amount  of  gain  to 
which  section  1254(a)(1)  applies), 
(ii)  Natural  resource  recapture 
property  subject  to  the  exceptions  and 
limitations  of  §  1.1254-2.  For  purposes 
of  section  1254(a)(1)  and  paragraph  (a) 
of  this  section,  except  as  provided  in 
paragraph  (b)(3)  of  this  section,  in  the 
case  of  the  disposition  of  a  portion  (that 
is  not  an  undivided  interest)  of  natural 
resource  recapture  property  to  which 
section  1254(a)(1)  does  not  apply  by 
reason  of  the  application  of  §  1 . 1 254-2 
(certain  nonrecognition  transactions), 
the  following  rule  for  allocation  of  costs 
applies.  An  amount  of  the  section  1254 
costs  that  bears  the  same  ratio  to  the 
entire  amount  of  such  costs  with  respect 
to  the  entire  natural  resource  recapture 
property  as  the  value  of  the  property 
transferred  bears  to  the  value  of  the 
entire  natural  resource  recapture 
property  is  treated  as  allocable  to  the 
portion  of  the  natural  resource  recapture 
property  transferred.  The  balance  of  the 
section  1254  costs  remaining  after 
allocation  to  that  portion  of  the 
transferred  property  remains  subject  to 
recapture  by  the  taxpayer  under  section 
1254(a)(1)  upon  disposition  of  the 
remaining  portion  of  the  property.  For 
example,  assume  that  A  owns  an  80-acre 
tract  of  land  with  respect  to  which  A 
has  deducted  intangible  driUing  and 
development  costs  under  section  263(c). 
If  A  gives  away  the  north  40  acres,  and 
if  60  percent  of  the  value  of  the  80-acre 
tract  were  attributable  to  the  north  40 
acres  given  away,  60  percent  of  the 
section  1254  costs  with  respect  to  the 
80-acre  tract  is  allocable  to  the  north  40 
acres  given  away. 

(2)  Disposition  of  an  undivided 
interest — (i)  Natural  resource  recapture 
property  subject  to  the  general  rules  of 
§  1.1254-1.  For  purposes  of  section 
1254(a)(1),  except  as  provided  in 
paragraphs  (b)(2)(ii)  and  (b)(3)  of  this 
section,  in  the  case  of  the  disposition  of 
an  undivided  interest  in  natural 


resource  recapture  property  (or  a 
portion  thereof),  a  proportionate  part  of 
the  section  1254  costs  with  respect  to 
the  natural  resource  recapture  property 
is  treated  as  allocable  to  the  transferred 
undivided  interest  to  the  extent  of  the 
amount  of  gain  to  which  section 
1254(a)(1)  applies.  For  example,  assume 
that  A  owns  an  80-acre  tract  of  land 
with  respect  to  which  A  has  deducted 
intangible  drilling  and  development 
costs  under  section  263(c).  If  A  sells  an 
undivided  40  percent  interest  in  the  80- 
acre  tract,  40  percent  of  the  section  1254 
costs  with  respect  to  the  80-acre  tract  is 
allocable  to  the  transferred  40  percent 
interest  in  the  80-acre  tract.  However,  if 
the  amount  of  gain  recognized  on  the 
sale  of  the  40  percent  undivided  interest 
were  equal  to  only  35  percent  uf  the 
amount  of  section  1254  costs 
attributdble  to  the  80-acre  tract,  only  35 
percent  of  the  section  1254  costs  would 
be  treated  as  attributable  to  the 
undivided  40  percent  interest.  See 
paragraph  (c)(3)  of  this  section  for  an 
alternative  allocation  rule. 

(ii)  Natural  resource  recapture 
property  subject  to  the  exceptions  and 
limitations  of  §  1.1254-2.  For  purposes 
of  section  1254(a)(1)  and  paragraph  (a) 
of  this  section,  except  as  provided  in 
paragraph  (b)(3)  of  this  section,  in  the 
case  of  a  disposition  of  an  undivided 
interest  in  natural  resource  recapture 
property  (or  a  portion  thereof)  to  which 
section  1254  (a)(1)  does  not  apply  by 
reason  of  §  1.1254-2,  a  proportionate 
part  of  the  section  1254  costs  with 
respect  to  the  natural  resource  recapture 
property  is  treated  as  allocable  to  the 
transferred  undivided  interest.  See 
paragraph  (c)(3)  of  this  section  for  an 
alternative  allocation  rule. 

(3)  Alternative  allocation  rule — (i)  In 
general.  The  rules  for  the  allocation  of 
costs  set  forth  in  section  1254(a)(2)  and 
paragraphs  (c)(1)  and  (2)  of  this  section 
do  not  apply  with  respect  to  section 
1254  costs  that  the  taxpayer  establishes 
to  the  satisfaction  of  the  Commissioner 
do  not  relate  to  the  transferred  property 
Except  as  provided  in  paragraphs 
(c)(3)(ii)  and  (iii)  of  this  section,  a 
taxpayer  may  satisfy  this  requirement 
only  by  receiving  a  private  letter  ruling 
from  the  Internal  Revenue  Service  that 
the  section  1254  costs  do  not  relate  to 
the  transferred  property. 

(ii)  Portion  of  property.  Upon  the 
transfer  of  a  portion  of  a  natural 
resource  recapture  property  (other  than 
an  undivided  interest)  with  respect  to 
which  section  1254  costs  have  been 
incurred,  a  taxpayer  may  treat  section 
1254  costs  as  not  relating  to  the 
transferred  portion  if  the  transferred 
portion  does  not  include  any  part  of  ai.v 


deposit  with  respect  to  which  the  costs 
were  incurred. 

(iii)  Undivided  interest.  Upon  the 
transfer  of  an  undivided  interest  in  a 
natural  resource  recapture  property  with 
respect  to  which  section  1254  costs  have 
been  incurred,  a  taxpayer  may  treat 
costs  as  not  relating  to  the  transferred 
interest  if  the  undivided  interest  is  an  . 
undivided  interest  in  a  portion  of  the 
natural  resource  recapture  property,  and 
the  portion  would  be  eligible  for  the 
alternative  allocation  rule  under 
paragraph  (c)(3)(ii)  of  this  section. 

(iv)  Substantiation.  If  a  taxpayer  treats 
section  1254  costs  incurred  with  respect 
to  a  natural  resource  recapture  property 
as  not  relating  to  a  transferred  interest 
in  a  portion  of  the  property,  the 
taxpayer  must  indicate  on  his  or  her  tax 
return  that  the  costs  do  not  relate  to  the 
transferred  portion  and  maintain  the 
records  and  supporting  evidence  that 
substantiate  this  position. 

(d)  Installment  method.  Gain  from  a 
disposition  to  which  section  1254(a)(1) 
applies  is  reported  on  the  installment 
method  if  that  method  otherwise  applies 
under  section  453  or  453A  of  the 
Internal  Revenue  Code  and  the 
regulations  thereunder.  The  portion  of 
each  installment  payment  as  reported 
that  represents  income  (other  than 
interest)  is  treated  as  gain  to  which 
section  1254(a)(1)  applies  until  all  of  the 
gain  (to  which  section  1254(a)(1) 
applies)  has  been  reported,  and  the 
remaining  portion  (if  any)  of  the  income 
is  then  treated  as  gain  to  which  section 
1254(a)(1)  does  not  apply.  For  treatment 
of  amounts  as  interest  on  certain 
deferred  payments,  see  sections  483, 
1274,  and  the  regulations  thereunder. 

§  1.1254-2    Exceptions  and  limitations. 

(a)  Exception  for  gifts  and  section 
1041  transfers — (1)  General  rule.  No 
gain  is  recognized  under  section 
1254(a)(1)  upon  a  disposition  of  natural 
resource  recapture  property  by  a  gift  or 
by  a  transfer  in  which  no  gain  or  loss 
is  recognized  pursuant  to  section  1041 
(relating  to  transfers  between  spouses). 
For  purposes  of  this  paragraph  (a),  the 
term  gift  means,  except  to  the  extent  that 
paragraph  (a)(2)  of  this  section  applies, 
a  transfer  of  natural  resource  recapture 
property  that,  in  the  hands  of  the 
transferee,  has  a  basis  determined  under 
the  provisions  of  sections  1015(a)  or  (d) 
(relating  to  basis  of  property  acquired  by 
gift).  For  rules  concerning  the  potential 
reduction  in  the  amount  of  the 
charitable  contribution  in  the  case  of 
natural  resource  recapture  property,  sec 
section  170(e)  and  §  1.170A-4.  See 
§  1.1254-3(b)(l)  for  determination  of  . 
potential  recapture  of  section  1254^ osts 
on  property  acquired  by  gift.  See 


§  1.1254-l(c)(l)(ii)  and  (c)(2)(ii)  for 
apportiomnent  of  section  1254  costs  on 
a  gift  of  a  portion  of  natural  resource 
recapture  property. 

(2)  Part  gift  transactions.  If  a 
disposition  of  natural  resource  recapture 
property  is  in  part  a  sale  or  exchange 
and  in  part  a  gift,  the  gain  that  is  treated 
as  ordinary  income  pursuant  to  section 
1254(a)(1)  is  the  lower  of  the  section 
1254  costs  with  respect  to  the  property 
or  the  excess  of  the  amount  realized 
upon  the  disposition  of  the  property 
over  the  adjusted  basis  of  the  property. 
In  the  case  of  a  transfer  subject  to 
section  1011(b)  (relating  to  bargain  sales 
to  charitable  organizations),  the  adjusted 
basis  for  purposes  of  the  preceding 
sentence  is  the  adjusted  basis  for 
determining  gain  or  loss  under  section 
1011(b). 

(b)  Exception  for  transfers  at  death. 
Except  as  provided  in  section  691 
(relating  to  income  in  respect  of  a 
decedent),  no  gain  is  recognized  under 
section  1254(a)(1)  upon  a  transfer  at 
death.  For  purposes  of  this  paragraph, 
the  term  transfer  at  death  means  a 
transfer  of  natural  resource  recapture 
property  that,  in  the  hands  of  the 
transferee,  has  a  basis  determined  under 
the  provisions  of  section  1014(a) 
(relating  to  basis  of  property  acquired 
from  a  decedent)  because  of  the  death  of 
the  transferor.  See  §  1.1254-3(a)(4)  and 
(c)  for  the  determination  of  potential 
recapture  of  section  1254  costs  on 
property  acquired  in  a  transfer  at  death. 

(c)  Limitation  for  certain  tax-free 
transactions— {1)  General  rule.  Upon  a 
transfer  of  property  described  in 
paragraph  (c)(3)  of  this  section,  the 
amount  of  gain  treated  as  ordinary- 
income  by  the  transferor  under  section 
1254(a)(1)  may  not  exceed  the  amount 
of  gain  recognized  to  the  transferor  on 
the  transfer  (determined  without  regard 
to  section  1254).  In  the  case  of  a  transfer 
of  both  natural  resource  recapture 
property  and  property  that  is  not  natural 
resource  recapture  property  in  one 
transaction,  the  amount  realized  from 
the  disposition  of  the  natural  resource 
recapture  property  is  deemed  to  be 
equal  to  the  amount  that  bears  the  same 
ratio  to  the  total  amount  realized  as  the 
fair  market  value  of  the  natural  resource 
recapture  property  bears  to  the  aggn^gate 
fair  market  value  of  all  the  property 
transferred.  The  preceding  sentence  is 
applied  solely  for  purposes  of 
computing  the  portion  of  the  total  gain 
(determined  without  regard  to  section 
1254)  that  may  be  recognized  as 
ordinary  income  under  section 
1254(a)(1). 

(2)  Special  rule  for  dispositions  to 
certain  tax-exempt  organizations. 
Paragraph  {c)(l)  of  this  section  docs  not 


apply  to  a  disposition  of  natural 
resource  recapture  property  to  an 
organization  (other  than  a  cooperative 
described  in  section  521)  that  is  exempt 
from  the  tax  imposed  by  chapter  I  of  the 
Internal  Revenue  Code.  The  preceding 
sentence  does  not  apply  to  a  disposition 
ofjiatural  resource  ret:apture  property  to 
an  organization  described  in  section  511 
(a)(2)  or  (b)(2)  (relating  to  imposition  of 
tax  on  unrelated  business  income  of 
charitable,  etc.,  organizations)  if, 
immediately  after  the  disposition,  the 
organization  uses  the  property  in  an 
unrelated  trade  or  business  as  defined  in 
section  513.  If  any  property  with  rospef;t 
to  wliich  gain  is  not  recognized  bv 
reason  of  the  exception  of  this 
paragraph  (c)(2)  ceases  to  be  used  in  an 
unrelated  trade  or  business  of  the 
organization  acquiring  the  property,  that 
organization  is.  for  purposes  of  section 
1254,  treated  as  having  disposed  of  Ihe 
property  on  the  date  of  the  cessation. 

(3)  Transfers  described.  The  transfers 
referred  to  in  paragraph  (c)(1)  of  this 
section  are  transfers  of  natural  resource 
recapture  property  in  which  the  basis  of 
the  natural  resource  recapture  p.roperty 
in  the  hands  of  the  transferee  is 
determined  by  reference  to  its  basis  in 
the  hands  of  the  transferor  by  rt^ason  of 
the  application  of  any  of  the  following 
provisions: 

(i)  Section  332  (relating  to  certain 
liquidations  of  subsidiaries).  St*e  ' 
paragraph  (c)(4)  of  this  section. 

(ii)  Section  351  (relating  to  transfer  to 
a  corooration  controlled  by  transferor). 

(iii)  Section  361  (relating  to  e.xchangeh 
pursuant  to  certain  corporate 
reorganizations). 

(iv)  Section  721  (relating  to  transf(?rs 
to  a  partnership  in  exchange  for  a 
partnership  interest). 

(v)  Section  731  (relating  to 
distributions  by  a  partnership  to  a 
partner).  For  purposes  of  this  paragraph, 
the  basis  of  natural  resource  recapture 
property  distributed  by  a  partnership  to 
a  partner  is  deemed  to  be  determined  bv 
reference  to  the  adjusted  basis  of  >m  h 
property  to  the  partnership. 

(4)  Special  rules  for  section  3:t2 
transfers.  In  the  case  of  a  distribution  in 
complete  liquidation  of  a  subsidian.  to 
which  section  332  applies,  the 
limitation  provided  in  this  paragMph  (i ) 
is  confined  to  instances  in  which  the 
basis  of  the  natural  resource  reiapture 
property  in  the  hands  of  the  transferee 
is  determined,  under  section  334(b)(1). 
by  reference  to  its  basis  in  the  han<ls  of 
the  transferor.  Thus,  for  e.xample.  the 
limitation  may  apply  in  respect  of  a 
liquidating  distribution  of  natural 
resource  recapture  property  bv  a 
subsidiary  corporation  to  the  pan-nt 
corporation,  but  does  not  apply  in 
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amount  realized  upon  the  disposition  of 
such  property  is  deemed  to  consist  of  so 
much  of  the  fair  market  value  of  the 
property  that  is  not  natural  resource 
recapture  property  acquired  as  is  not  in 
excess  of  the  remaining  portion;  and 
(iii)  The  amount  realized  upon  the 
disposition  of  the  property  that  is  not 
natural  resource  recapture  property  is 
deemed  to  consist  of  so  much  of  the  fair 
market  value  of  all  the  property 
acquired  which  was  not  taken  into 
account  under  paragraph  (d)(2)(ii)  of 
this  section.  Except  as  provided  in 
section  1060  and  the  regulations 
thereunder,  if  a  buyer  and  seller  have 
adverse  interests  as  to  such  allocation  of 
the  amount  realized,  any  arm's-length 
agreement  between  the  buyer  and  seller 
is  used  to  establish  the  allocation.  In  the 
absence  of  such  an  agreement,  the 
allocation  is  made  by  taking  into 
account  the  appropriate  facts  and 
circumstances. 

§  1.1254-3    Section  1254  costs  immediately 
after  certain  acquisitions. 

(a)  Transactions  in  which  basis  is 
determined  by  reference  to  cost  or  fair 
market  value  of  property  transferred — 
(1)  Basis  determined  under  section 
1012.  If,  on  the  date  a  person  acquires 
natural  resource  recapture  property,  the 
person's  basis  for  the  property  is 
determined  solely  by  reference  to  its 
cost  (within  the  meaning  of  section 
1012),  the  amount  of  section  1254  costs 
with  respect  to  the  natural  resource 
recapture  property  in  the  person's  hands 
is  zero  on  the  acquisition  date. 

(2)  Basis  determined  under  section 
30Ud).  334(a).  or  358(a)l2).  If,  on  the 
date  a  person  acquires  natural  resource 
recapture  property,  the  person's  basis 
for  the  property  is  determined  solely  by 
reason  of  the  application  of  section 
301(d)  (relating  to  basis  of  property 
received  in  a  corporate  distribution), 
section  334(a)  (relating  to  basis  of 
property  received  in  a  liquidation  in 
which  gain  or  loss  is  recognized),  or 
section  358(a)(2)  (relating  to  basis  of 
other  property  received  in  certain 
exchanges),  the  amount  of  the  section 
1254  costs  with  respect  to  the  natural 
resource  recaptiu-e  property  in  the 
person's  hands  is  zero  on  the 
acquisition  date. 

(3)  Basis  determined  solely  under 
former  section  334(b)(2j  or  former 
section  334(c).  If,  on  the  date  a  person 
acquires  natural  resource  recapture 
property,  the  person's  basis  for  the 
property  is  determined  solely  under  the 
provisions  of  section  334(b)(2)  (prior  to 
amendment  of  that  section  by  the  Tax 
Equity  and  Fiscal  Responsibility  Act  of 
1982)  or  (c)  (prior  to  repeal  of  that 
section  by  the  Tax  Reform  Act  of  1986) 


(relating  to  basis  of  property  received  in 
certain  corporate  liquidations),  the 
amount  of  section  1254  costs  with 
respect  to  the  natural  resource  recapture 
property  in  the  person's  hands  is  zero 
on  the  acquisition  date. 

(4)  Basis  determined  by  reason  of  the 
application  of  section  1014(a).  If,  on  the 
date  a  person  acquires  natural  resource 
recapture  property  from  a  decedent,  the 
person's  basis  is  determirted,  by  reason 
of  the  apphcation  of  section  1014(a). 
solely  by  reference  to  the  fair  market 
value  of  the  property  on  the  date  of  the 
decedent's  death  or  on  the  applicable 
date  provided  in  section  2032  (relating 
to  alternate  valuation  date),  the  amount 
of  section  1254  costs  with  respect  to  the 
natural  resource  recapture  property  in 
the  person's  hands  is  zero  on  the 
acquisition  date.  See  paragraph  (c)  of 
this  section  for  the  treatment  of  certain 
transfers  at  death. 

fb)  Gifts  and  certain  tax-free 
transactions — (1)  General  rule.  If  natural 
resource  recapture  property  is 
transferred  in  a  transaction  described  in 
paragraph  fb)(2)  of  this  section,  the 
amount  of  section  1254  costs  with 
respect  to  the  natural  resource  recapture 
property  in  the  hands  of  the  transferee 
immediately  after  the  disposition  is  an 
amount  equal  to — 

(i)  The  amount  of  section  1254  costs 
with  respect  to  the  natural  resource 
recapture  property  in  the  hands  of  the 
transferor  immediately  before 
disposition;  minus 

(ii)  The  amount  of  any  gain  taken  into 
account  as  ordinary  income  under 
section  1254(a)(1)  by  the  transferor  upon 
the  disposition. 

(2)  Transactions  covered.  The 
transactions  to  which  paragraph  (b)(1)  of 
this  section  apply  are — 

(i)  A  disposition  that  is  a  gift  or  in  part 
a  sale  or  exchange  and  in  part  a  gift; 

(ii)  A  transaction  described  in  section 
1041(a);  or 

(iii)  A  disposition  described  in 
§  1.1254-2(c)(3)  (relating  to  certain  tax- 
free  transactions). 

(c)  Certain  transfers  at  death.  If 
natural  resource  recapture  property  is 
acquired  in  a  transfer  at  death,  the 
amount  of  section  1254  costs  with 
respect  to  the  natural  resource  recapture 
property  in  the  hands  of  the  transferee 
immediately  after  the  transfer  includes 
the  amount,  if  any,  of  the  section  1254 
costs  deducted  by  the  transferee  before 
the  decedent's  death,  to  the  extent  that 
the  basis  of  the  natural  resource 
recapture  property  (determined  under 
section  1014(a))  is  required  to  be 
reduced  under  the  second  sentence  of 
section  1014(b)(9)  (relating  to 
adjustments  to  basis  where  the  property 


is  acquired  from  a  decedent  prior  to 
death). 

(d)  Property  received  in  a  like  kind 
exchange  or  involuntary  conversion — (1) 
General  rule.  If  natural  resource 
recapture  property  is  disposed  of  in  a 
like  kind  exchange  under  section  1031 
or  involuntary  conversion  under  section 
1033,  then  immediately  after  the 
disposition  the  amount  of  section  1254 
costs  with  respect  to  any  natural 
resource  recapture  property  acquired  for 
the  property  transferred  is  an  amount 
equal  to — 

(i)  The  amount  of  section  1254  costs 
with  respect  to  the  natural  resource 
recapture  property  disposed  of;  minus 

(ii)  The  amount  of  any  gain  taken  into 
account  as  ordinary  income  under 
section  1254;a)(l)  by  the  transferor  upon 
the  disposition. 

(2)  Allocation  of  section  1254  costs 
among  multiple  natural  resource 
recapture  properties  acquired.  If  more 
than  one  parcel  of  natural  resource 
recapture  property  is  acquired  at  the 
same  time  from  the  same  person  in  a 
transaction  referred  to  in  paragraph 
(d)(1)  of  this  section,  the  total  amount  of 
section  1254  costs  with  respect  to  the 
parcels  is  allocated  to  the  parcels  in 
proportion  to  their  respective  adjusted 
bases, 

(e)  Property  transferred  in  cases  to 
which  section  1071  or  1081(b)  applies. 
Rules  similar  to  the  rules  of  section 
1245(b)(5)  shall  apply  under  section 
1254, 

§1.1 254-4    Special  rules  for  S  corporations 
and  their  shareholders.  [Reserved]. 

§1.1254-6    Special  rules  for  partnerships 
and  their  partners. 

(a)  In  general.  This  section  provides 
rules  for  applying  the  provisions  of 
section  1254  to  partnerships  and  their 
partners  upon  the  disposition  of  natural 
resource  recapture  property  by  the 
partnership  and  certain  distributions  of 
property  by  a  partnership.  See  section 
751  and  the  regulations  thereunder  for 
rules  concerning  the  treatment  of  gain 
upon  the  transfer  of  a  partnership 
interest, 

(b)  Determination  of  gain  treated  as 
ordinary  income  under  section  1254 
upon  the  disposition  of  natural  resource 
recapture  property  by  a  partnership— (\) 
General  rule.  Upon  a  disposition  of 
natural  resource  recapture  property  by  a 
partnership,  the  amount  treated  as 
ordinary  income  under  section  1254  is 
determined  at  the  partner  level.  Each 
partner  must  recognize  as  ordinary 
income  under  section  1254  the  lesser 
of— 

(i)  The  partner's  section  1254  costs 
uith  respect  to  the  property  disposed  of; 
or 


(ii)  The  partner's  share  of  the  amount. 
if  any,  by  which  the  amount  realized 
upon  the  sale,  exchange,  or  involuntary 
conversion,  or  the  fair  market  value  of 
the  property  upon  any  other  disposition, 
exceeds  the  adjusted  basis  of  the 
property. 

(2)  Exception  to  partner  level 
recapture  in  the  case  of  abusive 
allocations.  Paragraph  (b)(1)  of  this 
section  does  not  apply  in  determining 
the  amount  treated  as  ordinary  income 
under  section  1254  upon  a  disposition 
of  section  1254  property  by  a 
partnership  if  the  partnership  has 
allocated  the  amount  realized  or  gain 
recognized  from  the  disposition  with  a 
principal  purpose  of  avoiding  the 
recognition  of  ordinary  income  under 
section  1254.  In  such  case,  the  amount 
of  gain  on  the  disposition  recaptured  as 
ordinary  income  under  section  1254  is 
determined  at  the  partnership  level. 

(3)  Examples.  The  provisions  of 
paragraphs  (a)  and  (b)  of  this  section  are 
illustrated  by  the  following  examples 
which  assume  that  capital  accounts  are 
maintained  in  accordance  with  section 
704(h)  and  the  regulations  thereunder: 

Example  1  Partner  lew!  recapture — In 
general.  A.  B,  and  C,  have  equal  interests  in 
capital  in  Partnership  ABC  that  was  formed 
on  January  1,  1985.  "The  partnership  acquired 
an  undeveloped  domestic  oil  property  on 
January  1.  1985,  forSl20,000,  The 
partnership  allocated  the  property's  basis  to 
each  partner  in  proportion  to  the  partner's 
interest  in  partnership  capital,  so  each 
partner  was  allocated  540,000  of  basis.  In 
1985,  the  partnership  incurred  S60.000  of 
productive  well  intangible  drilling  and 
development  costs  with  respect  to  the 
property.  The  partnership  elected  to  dedact 
the  intangible  drilling  and  development  costs 
as  expenses  under  section  263(r).  Each 
partner  deducted  520,000  of  the  intangible 
drilling  and  development  costs.  Assume  that 
depletion  allowable  under  section 
61.3A(c)(7)(D)  for  each  partner  for  1985  was 
SIO.OOO.  On  January  1. 1986,  the  partnership 
sold  the  oil  property  to  an  unrelated  third 
party  for  5210,000.  Each  partner's  allocable 
share  of  the  amount  realized  is  570.000.  Each 
partner's  basis  in  the  oil  property  at  the  end 
of  1985  is  S30.000  (540,000  cost— SIO.OOO 
depletion  deductions  claimed].  Each  partner 
has  a  gain  of  540.000  on  the  sale  of  the  oil 
property  (570,000  amount  realized— 530,000 
adjusted  basis  in  the  oil  property).  Assume 
that  each  partner's  depiction  allowance 
would  not  have  been  increased  if  the 
intangible  drilling  and  development  costs 
had  been  capitalized.  Each  partner's  section 
1254  costs  with  respect  to  the  projjerty  are 
520.000.  Thus,  A.  B,  and  C  each  must  treat 
520,000  of  gain  recognized  as  ordinary- 
income  under  section  1254(a), 

Example  2.  Special  allocation  of  intangible 
drilling  and  development  costs.  K  and  L  form 
a  partnership  on  January  1. 1997.  to  acquire 
and  develop  a  geothermal  property  as 
defined  under  section  613(e)(2).  The 
partnership  agreement  provides  that  all 


intangible  drilling  and  development  costs 
will  be  allocated  to  partner  K.  and  that  all 
other  items  of  income,  gain,  or  loss  will  be 
allocated  equally  between  the  two  partners. 
Assume  these  allocations  have  substantial 
economic  effect  under  section  704(b)  and  tliM 
regulations  thereunder.  The  partnership 
acquires  a  lease  covering  undeveloped 
acreage  located  in  the  United  States  for 
$50,000.  In  1997,  the  partnership  incurs 
550,000  of  intangible  drilling  and 
development  costs  that  are  allocated  to 
partner  K.  The  partnership  also  has  S30,(MK) 
of  depiction  deductions,  which  are  allocated 
equally  between  K  and  L.  On  January  1,  199H, 
the  partnership  sells  the  geothermal  property 
to  an  unrelated  third  party  for  5160,000  and 
recognizes  a  gain  of  5140,000  (SlfiO,000 
amount  realized  less  520.000  adjusted  basis 
(550,000  unadjusted  basis  less  5  10,000 
depletion  deductions)).  This  gain  is  allocated 
equally  between  K  and  L.  Because  K's  section 
1254  costs  are  565.000  and  L's  section  1254 
costs  are  515.000,  K  recognizes  505,000  as 
ordinary'  income  under  section  1254(a)  and  L 
recognizes  515,000  as  ordin.ir\'  income  under 
section  1254(a).  The  remaining  55,1)00  of  g,iin 
allocated  to  K  and  555,000  of  gain  aiinc  ated 
to  L  is  characterized  without  rt'gard  to 
section  1254. 

Examples.  Section  .'i9le)  clfctimi  U> 
capitalize  intangible  drilling  and 
development  costs  Partnership  DK  h.is  5(1 
equal  partners.  On  January  1.1995.  the 
pajtnership  purchases  an  undeveloped  nil 
and  gas  property  for  5100,000.  The 
partnership  'allocates  the  property's  basis 
equally  among  the  partners,  so  each  partner 
is  allocated  52.000  of  basis.  In  January-  1995. 
the  partnership  incurs  5240,000  of  intangibl- 
u.'-illing  and  development  costs  with  respect 
to  the  property.  The  partnership  elects  to 
deduct  the  intangible  drilling  and 
development  ( osts  as  expenses  under  sec  tion 
2t>3(c).  Each  partner  is  allocated  54.800  of 
intangible  drilling  and  development  costs. 
One  of  the  partners.  H,  elec  ts  under  sec  fioti 
59(e)  to  capitalize  his  54,800  share  of 
intangible  drilling  and  development  costs. 
Therefore,  H  is  permitted  to  amortize  his 
54,800  share  of  intangible  drilling  and 
development  costs' over  60  months.  H  takes 
a  S9G0  amortization  deduction  in  1995.  Eni  h 
of  the  remaining  49  partners  deducts  his 
S4.800  share  of  intangible  drilling  and 
development  costs  in  1995.  Assume  that 
depletion  allowable  for  each  partner  under 
section  613A(c)(7)(D)  for  1995  is  51 ,000.  On 
December  31,  1095.  the  partnership  sells  tli'' 
property  for  5300.000.  Each  partner  is 
allocated  56.000  of  amount  realized.  Eac  h 
partner  that  deducted  the  intangible  drilling 
and  development  costs  has  a  basis  in  the  oil 
property  at  the  end  of  1995  of  Sl.OOO  (S2.000 
cost  -  51,000  depletion  deductions 
claimed).  Each  of  these  partners  has  a  gain 
of  55,000  on  the  sale  of  the  oil  property 
(S6,0(X)  amount  realized  -  Sl.OOO  udjustc^d 
basis  in  the  property).  The  section  1254  cosl> 
of  each  partner  that' deducted  intangible 
drilling  and  development  costs  are  55.800 
(S4.800  intangible  drilling  and  dtrvclopment 
costs  deducted  ■*■  51, (XK)  depletion 
deductions  claimed).  Because  each  partner's 
section  1254  costs  (55,800)  exceed  each 
partner's  share  of  amount  realized  less  each 
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costs  with  respect  to  property  held  by 
the  partnership  is  zero  on  the 
acquisition  date. 

(iii)  Basis  determined  by  reason  of  the 
application  of  section  1014(b)(9).  If  an 
interest  in  a  partnership  that  holds 
natural  resource  recapture  property  is 
acquired  before  the  death  of  the 
decedent,  the  amount  of  the  transferee 
partner's  section  1254  costs  with  respect 
to  property  held  by  the  partnership  shall 
include  the  amount,  if  any.  of  the 
section  1254  costs  deducted  by  the 
transferee  partner  before  the  decedent's 
death,  to  the  extent  that  the  basis  of  the 
partner's  interest  (determined  under 
section  1014(a))  is  required  to  be 
reduced  under  section  1014(b)(9) 
(relating  to  adjustnlents  to  basis  when 
the  property  is  acquired  before  the  death, 
of  the  decedent). 

(iv)  Gifts  and  section  1041  transfers. 
If  an  interest  in  a  partnership  is 
transferred  in  a  transfer  that  is  a  gift,  a 
part  sale  or  exchange  and  part  gift,  or  a 
transfer  that  is  described  in  section 
1041(a).  the  amount  of  the  transferee 
partner's  section  1254  costs  with  respect 
to  property  held  by  the  partnership 
immediately  after  the  transfer  is  an 
amount  equal  to — 

(A)  The  amount  of  the  transferor 
partner's  section  1254  costs  with  respect 
to  the  property  immediately  before  the 
transfer;  minus 

(B)  The  amount  of  any  gain 
recognized  as  ordinary  income  under 
section  1254  by  the  transferor  partner 
upon  the  transfer. 

(d)  Property  distributed  to  a  partner — 
[1]  In  general  The  section  1254  costs  for 
any  natural  resource  recapture  property 
received  by  a  partner  in  a  distribution 
with  respect  to  part  or  all  of  an  interest 
in  a  partnership  include — 

(i)  The  aggregate  of  the  partners' 
section  1254  costs  with  respect  to  the 
natural  resource  recapture  property 
immediately  prior  to  the  distribution; 
redticed  by 

(ii)  The  amount  of  any  gain  taken  into 
account  as  ordinary  income  under 
section  751  by  the  partnership  or  the 
partners  (as  constituted  after  the 
distribution)  on  the  distribution  of  the 
natural  resource  recapture  property. 

(2)  Aggregate  of  partners'  section  1254 
costs  with  respect  to  natural  resource 
recapture  property  held  by  a 
partnership — (i)  In  general.  The 
aggregate  of  partners'  section  1254  costs 
is  equal  to  the  sum  of  each  partner's 
section  1254  costs.  The  partnership 
must  determ.ine  each  partner's  section 
1254  costs  under  either  paragraph 
(d)(2)(i)(A)  (written  data)  or  paragraph 
(d)(2)(i)(B)  (assumptions)  of  this  section. 
The  partnership  may  determine  the 
section  1254  costs  of  some  of  the 


partners  under  paragraph  (d)(2)(i)(A)  of 
this  section  and  of  others  under 
paragraph  (d)(2)(i)(B)  of  this  section. 

(A)  Written  data.  A  partnership  may 
determine  a  partner's  section  1254  costs 
by  using  written  data  provided  by  a 
partner  showing  the  partner's  section 
1254  costs  with  respect  to  natural 
resource  recapture  property  held  by  the 
partnership  unless  the  partnership 
knows  or  has  reason  to  know  that  the 
WTitten  data  is  inaccurate.  If  a 
partnership  does  not  receive  written 
data  upon  which  it  may  rely,  the 
partnership  must  use  the  assumptions 
provided  in  paragraph  (d)(2)(i)(B)  of  this 
section  in  determining  a  partner's 
section  1254  costs. 

(B)  Assumptions.  A  partnership  that 
does  not  use  written  data  pursuant  to 
paragraph  (d)(2)(i)(A)  of  this  section  to 
determine  a  partner's  section  1254  costs 
must  use  the  following  assumptions  to 
determine  the  partner's  section  1254 
costs: 

{1)  The  partner  deducted  his  or  her 
share  of  deductions  under  section 
263(c).  616.  or  617  for  the  first  year  in 
which  the  partner  could  claim  a 
deduction  for  such  amounts,  unless  in 
the  case  of  expenditures  under  section 
263(c)  or  616,  the  partnership  elected  to 
capitalize  such  amounts; 

(2)  The  partner  was  not  subject  to  the 
following  Umitations  with  respect  to  the 
partner's  depletion  allowance  under 
section  611,  except  to  the  extent  a 
limitation  applied  at  the  partnership 
level:  the  taxable  income  limitation  of 
section  613(a);  the  depletable  quantity 
limitations  of  section  613A(c);  or  the 
limitations  of  section  613A(d)(2).  (3), 
and  (4)  (exclusion  of  retailers  and 
refiners). 

§1.1254-6    Effective  date  Of  regulations. 

Sections  1.1254-1  through  1.1254-3 
and  §  1.1254-5  are  effective  with  respect 
to  any  disposition  of  natural  resource 
recapture  property  occurring  after 
March  13.  1995.  the  rule  in  §  1.1254- 
l(b)(2)(iv)(A)(2).  relating  to  a 
nonoperating  mineral  interest  carved 
out  of  an  operating  mineral  interest  with 
respect  to  which  an  expenditure  has 
been  deducted,  is  effective  with  respect 
to  any  disposition  occurring  after  March 
13.  1995  of  property  (within  the 
meaning  of  section  614)  that  is  placed 
in  service  by  the  taxpayer  after 
December  31,  1986. 

§1.1502-14    [Amended] 

Par.  8.  In  §  1.1502-14.  the  first 
sentence  of  paragraph  (c)(1)  is  amended 
bv  removing  the  language  "or 
1250(a)(1)"  and  adding  "1250  (a)(1)  or 
1254(a)(1)"  in  its  place. 


PART  602— OMB  COffTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  9.  The  autlioritv  citation  for  part 
002  c-ontinues  to  read  as  follows: 

Authority:  26  U.S.C.  7G05. 

Par.  10.  Section  602.101  (c)  is 
amended  by  adding  the  following 
entries  in  numerical  order  to  the  table 
to  read  as  follows: 

§  602.101    OMB  Control  numbers. 

***** 

(c)*   •   ' 


CFR  part  or  section  wtiere  iden- 
tified and  described 


Current 
OMB  con- 
trol numljer 


1.1254-1  (c)(3)   1545-1352 

1.1254-5(d)(2)  1545-1352 


Margaret  Milner  Richardson. 

Commissioner  of  Internal  Rcwnue. 

.Approved;  November  22,  1994. 
I^eslie  B.  Samuels, 
Assistant  Secretary  of  the  Treasury 
|FR  Doc.  95-172  Filed  1-9-95;  8;45  ami 
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FEDERAL  MEDIATION  AND 
CONCILIATION  SERVICE 

29  CFR  Part  1425 

Mediation  Assistance  in  ttie  Federal 
Sector 

AGENCY:  Federal  Mediation  and 
Conciliation  Ser\ice. 
action:  Final  rule. 

SUMMARY:  This  final  rule  is  published  in 
order  to  renew  Form  F-53,  Notice  to 
Federal  Mediation  and  Conciliation 
Senice. 

Pursuant  to  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35),  the  Federal 
Mediation  and  Conciliation  Ser\  ice 
submitted  its  final  rule  to  the  Office  of 
Management  and  Budget  (OMB)  on 
November  2.  1994  and  received  its 
approval  on  November  23.  1994  for  the 
use  of  F-53  through  November  30,  1997. 
EFFECTIVE  DATE:  February  9,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  Hoffman.  (202)  653-5305. 
SUPPLEMENTARY  INFORMATION:  November 
4,  1994.  FMCS  published  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  (59  FR  55268).  This  notice  wiis 
published  in  order  to  extend  FMCS 
Form  F-53.  which  is  used  for 


notification  of  contract  expirations  or 
reopener  in  the  Federal  service,  and  to 
revise  the  text  of  29  CFR  1425,  which 
accompanies  the  illustration  of  Form  F- 
53  in  the  agency's  regulations  (29  CFR 
1425.2). 

Form  F-53  is  made  available  to  assist 
Fjxleral  agencies  and  labor  organizations 
to  obtain  FMCS  services,  as  provided  for 
in  the  Title  5  U.S.C  Section  7119(a). 
The  revision  of  Form  F-53  allows 
parties  to  more  clearly  and  accurately 
state  the  ser\ice  requested  and  arranges 
information  in  a  manner  which  aids  in 
entr>'  of  data  into  FMCS  computer 
records.  The  revised  version  of  Form  F- 
53  is  shown  below  in  tliis  rule  for 
purposes  of  identification. 

A  summar>'  of  information  pertaining 
to  Form  F-53  is  as  follows: 

Form  number:  FMCS  F-53.  OMB 
.^076-0005. 

Frequency:  On  occasion. 

Respondent:  Parties  to  a  Federal 
S(!ctor  dispute  or  grievance. 

Obligation:  Voluntary. 

Binder:  Approximately  600  responses 
per  year;  approximately  100  reporting 
hoiiTs  per  year;  approximately  15 
minutes  per  response. 

Need  and  Use:  The  information  is 
needed  to  advise  FMCS  of  Federal 
Sector  disputes  pursuant  to  29  CFR  Part 
1425  paragraph  1425.3.  It  is  used  in 
order  to  make  assignments  of  cases  to 
FMCS  mediators. 

Comments:  No  comments  were 
received  on  the  proposed  form  as  it  is 
no  change  from  existing  form. 

Executive  Order  12291 

This  rule  is  not  a  "major  rule"  under 
Executive  Order  12291  because  it  is  not 
likely  to  result  in  (1)  an  annual  effect  on 
the  economy  of  SlOO  million  or  more; 
(2)  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies,  or  geographic  regions;  or  (.'l)  a 
significant  decline  in  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  marlcets. 
Accordingly,  no  regulatory  impact 
analysis  is  required. 

Paperwork  Reduction  Act  Notice 

The  collection  of  information  in  this 
rule  was  submitted  to  the  Office  of 
N!anagement  and  Budget  under  section 
3504(h)  of  the  Papenvork  Reduction  Act 
[44  U.S.C.  3501  et  seq.].  Comments 
regarding  any  aspect  of  this  information 
collection  should  be  submitted  to  the 
Federal  Mediation  and  Conciliation 
Service.  2100  K  Street.  N\V.. 
Washington.  DC  20427.  Attention: 
Eileen  B.  Hoffman,  and  the  Office  of 


Management  and  Budget.  Attention. 
Desk  Officer  for  FMCS.  OMB  room 
3001,  Washington,  DC  20503. 

Regulatory  Flexibility  Act  Certification 

The  FMCS  finds  that  this  rule  will 
have  no  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  section  3(a)  of  the 
Regulatory  Flexibility  Act.  Pub.  L.  96- 
354,  94  Stat.  1164  I5  U.S.C.  605(g)l.  atid 
will  so  certify  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  This  conclusion  has 
been  reached  because  the  proposed  rule 
does  not,  in  itself,  impose  any 
additional  economic  n^quirements  upon 
small  entities.  Accordingly,  no 
regulatory  flexibility  analysis  is 
required. 

List  of  Subjects  in  29  CFR  Part  1425 

Administrative  practice  and 
procedure,  collective  bargaining.  Labor- 
management  relations. 

Dated;  Deipmber  14.  1994. 
|ohn  Calhoun  Wells. 

Director.  FMCS. 

Accordingly.  29  CFR  Part  1425  is 
amended  as  follows: 

PART  142S-MEDIATION  ASSISTANCE 
IN  THE  FEDERAL  SERVICE 

1.  The  authority  citation  for  29  CFR 
Part  1425  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  581(8).  7119.  7134 

2.  Section  1425.2  is  revised  to  read  as 
follows: 

§  1 425.2    Notice  to  the  Service  of 
agreement  negotiations. 

(a)  In  order  that  the  Ser\ice  may 
provide  assistance  to  the  parties,  the 
party  initiating  negotiations  shall  file  a 
notice  with  the  FMCS  Notice  Processing 
Unit,  2100  K  Street,  N.W..  Wu-hington. 
D.C.  20427.  at  least  30  days  prior  to  the 
expiration  or  modification  date  of  an 
existing  agreement,  or  30  days  prior  to 
the  reopener  date  of  an  existing 
agreement.  In  the  case  of  an  initial 
agreement  the  notice  shall  be  filed 
within  30  days  after  commencing 
negotiations. 

(b)  Parties  engaging  in  mid-term  or 
impact  and/or  implementation 
bargaining  are  encouraged  to  send  a 
notice  to  FMCS  if  assistance  is  desired. 
Such  notice  may  be  sent  by  either  party 
or  mav  be  submitted  jointly.  In  regard  to 
such  notices  a  brief  listing  should  be 
general  in  nature  e.g..  smoking  policies, 
or  Alternative  Work  Schedules  (.\WS). 

(c)  Parties  requesting  grievance 
mediation  must  send  a  request  signed 
by  both  the  union  and  the  agency 
involved.  Receipt  of  such  request  do«'s 
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(4)  Proceedings  before  the  mediator 
will  be  informal  and  rules  of  evidence 
do  not  apply.  No  record,  stenographic  or 
tape  recordings  of  the  meetings  will  be 
made.  The  mediators  notes  are 
confidential  and  content  shall  not  be 
revealed. 

(5)  The  mediator  shall  conduct  the 
mediation  conference  utilizing  all  of  the 
customary  techniques  associated  with 
mediation  including  the  use  of  separate 
caucuses. 

(6)  The  mediator  had  no  authority  to 
compel  resolution  of  the  grievance. 

(7)  In  the  event  that  no  settlement  is 
reached  during  the  mediation 
conference,  the  mediator  may  provide 
the  parties  either  in  separate  or  joint 
session  with  an  oral  advisory  opinion. 

(8)  If  either  party  does  not  accept  an 
advisory  opinion,  the  matter  may  then 
proceed  to  arbitration  in  the  manner 


form  provided  in  their  collective 
bargaining  agreement.  Such  arbitration 
hearings  will  be  held  as  if  the  grievance 
mediation  effort  had  not  taken  place. 
Nothing  said  or  done  by  the  parties  or 
the  mediator  during  the  grievance 
mediation  session  can  be  used  during 
arbitration  proceedings. 

(9)  When  the  parties  choose  the  FMCS 
grievance  mediation  procedure,  they 
have  agreed  to  abide  by  these  guidelines 
established  by  FMCS,  and  it  is 
understood  that  the  parties  and  the 
grievant  shall  hold  FMCS  and  the 
mediator  appointed  by  the  Service  to 
conduct  the  mediation  conference 
harmless  of  any  claim  of  damages 
arising  from  the  mediation  process. 

BILUNG  CODE  6732-01-M 
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REVISED  »  %> 


MAIL 
TO 


FEDERAL  SECTOR  LABOR  RELATIONS 
NOTICE  TO  FEDERAL  MEDIATION  AND  CONCILIATION  SERVICE 


NOTICE  PROCESSING  UMT 
FEDERAL  MEDIATION  AfJD  CONaUATION  SERVICE 

2100  f  STREET  N  W 
WASHINGTO'J  D  C    20.J27 


CMS  (to  K7k4XI0S 

E»:NOV.     Bil 


THIS  NOTICE  IS  IN  REGARD  TO:  (MARK  "X") 

D  AN  IfjmAL  COt^TRACT  (INCLUDE  FLRA  CERTIFICATION  NUMBER)         «_ 

(T)  D  A  CONTRACT  REOPENER  REOPENER  DATE  _ 

D   THE  EXPIRATION  OF  AN  EXISTING  AGREEMENT  EXPIRATION  DATE 


<D 


□       OTHER  REQUESTS  FOR  THE  A2SIS  TANCE  OF  FMCS  IN  BARGAINING  (MARK  "X-) 


S^t  CIFV  TYPE  OF  IS3UE;3) 


© 

n       REQUEST  FOR  GRIEVAUCE  k'.EDlA  TlOt.  ;SCE  ITEM  *  10)                                    (MARK  "X"J 
ISSUE'S) 

© 

NAVE  OF  FEOERA.  A3£f,CV                                                                        I.iV:.  O^  S'JBDiVlS'-ON  O^  CO'.'F'ONENT,  IF  A";  < 

STREET  ADDRESS  OP  AGENCV                                              C'^                                            5TA':                                        2  = 

ACi€NCY  OFFICIAL  TO  3£  CONTACTED                                                                                         A^E«>  CODE  &  PmONE  N  JM=E^ 

• 

© 

NAME  OF  NATIONAL  UMON  OR  PARENT  PQOY                                      Ni'.'E  A'O    0«  LOCAL  NUMBER 

S'FiEET  ADDRESS                                                                 C'-y                                         STATE                                      2:  = 

UNION  OFFICIA;.  TO  BE  CONTACTED                                                                                        AREA  CODE  &  PHO-Nc  NUMBER 

© 

LOCA  TION  OF  NEuO  TIA  TIONS  OR  V/HERE  UEDIA  TION  WILL  BE  HELD 

STREET  ACDmES'j                                                                     C'^'                                            STATE                                        Z-^ 

© 

APPROX   «OFF'.'-V.~VEEL-  .N  BAHGA;MN3UNlT,i,    »>  ;                                     IN  ESTAB^IS'^WEf.T  »i 

© 

TW!5  NOT, _E  OR '-iiCEST  IS  Filed  ON  BEHALF  0=          {K'~^K->-                             D    JNON                                   D   A3EN;v 

© 

Nt»,'E  ANDTIT^E  OF  OFFiCiAL'S)  SUB'.'  'TtN  j  Th:S  NOTICE  OR  P.-  l-i'-'                      A^EA  CODE  &  P-iONE  N'J'.'PE^ 

S-"EC- A'^:'C,ti.i                                                                          C-T                                               STA-'E                                           Z^ 

P,0<?  CRIF\.  Af.tCF  A#f  P'A  Tijf,    :h€  SN".'.-  TUPLS  Of  BOTH  PARTIES  ARE  REQUIRED 


S  i-.i-.:  =  £  (A.V_ 


IS  vo*jn!ar>  Its  use  »<•  lac.iiia'f  FMCS  servse  to  resoji^o'^t,  Pu^  :  reposing  b'.'o-  '  f  !*v;  co"-.--'i>o~  ot  in'o'rrvat'onis  es:  "na!;^  to  a.oaao  lOrninv 
PQf  feiponse  I'^cijOng  *me  »,_■>•  T<.'vi-?*ing  tne  colifction  o'  iriorr-.<i:  3'.  Scni  zo">~t:'^.-  :.-5i'»'«  pui  Ou'den  estimate  v  ar»\  or>e»  aspe:;  o'I'ks  ;ci»r; 
ot  inlocmalior-  ncluding  su03?st'cr<s  to- reCjcing  mis  tvjrdon  to  FV:s  D'.'^ijn  ol  A  v-.iT,v,iV.  ■  f...-k.»s  VVaih-TctDn  DC  20t:7  ai;  :c  tv>  O'"' -^- : 
Managomer;  ar^o  Boog.^t.  Parvi-n* ark  K.-ojcton  Proi'^ct    VV.i-.h'm;?-'  V>  C    yo^C-'\ 

"  "  c 
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Instructio  is 

Comple  e  this  form,  please  follow 
these  instiuctions. 

In  item  i  1.  Check  the  block  and  give 
the  date  if  this  is  for  an  existing 
agreement  or  reopener.  The  FLR.^ 
Certificati  m  number  should  be 
provided  :f  available.  If  not  known, 
please  lea  e  this  item  blank.  Absence  of 
this  numbsr  will  not  impede  processing 
of  the  Fori  n. 

In  item  '2.  If  other  assistance  in 
bargaining  is  requested  please  specify: 
e.g.;  impai  t  and  implementation 
bargaining  (I&I)  and/or  mid-term 
bargaining  and  provide  a  brief  listing  of 
issues,  eg  Smoking.  Alternative  Work 
Schedules  (AWS).  ground  rules,  office 
moves,  or  if  desired,  add  attached  list. 
This  is  on  y  if  such  issues  arc  known  at 
time  of  fil  ng. 

In  item  '3.  Please  specify  the  issues  to 
be  considt  red  for  grievance  mediation. 
Please  ref(  r  to  FMCS  guidelines  for 
processing  these  requests.  Please  make 
certain  th;  t  both  parties  sign  this 
request! 

In  item  ■•i.  List  the  name  of  the 
agency,  as  follows:  The  Department,  and 
the  subdi\  ision  or  component.  For 
example:   J.S.  Dept.  of  Labor,  BLS,  or 
U.S.  Dept.  of  Army,  Aberdeen  Proving 
Ground,  o  ■  Illinois  National  Guard, 
Springfiel  1  Chapter.  If  an  independent 
agency  is  nvolved,  list  the  agency,  e.g. 
Federal  D^  posit  Insurance  Corp.  (FDIC) 
and  any  subdivision  or  component,  if 
appropria  e. 

In  item  ^5.  List  the  name  of  the  union 
and  its  suidivision  or  component  as 
follows:  e  i-  Federal  Employees  Union, 
Local  23  0  ■  Goverrunent  Workers  Union, 
Western  J<  int  Council. 

In  item  ^6.  Provide  the  area  where  the 
negotiatio  i  or  mediation  will  most 
likely  tak«  place,  with  zip  code,  e.g., 
Washingtc  n,  D.C.  20427.  The  zip  code  is 
important  because  our  cases  are  routed 
by  compu  er  through  zip  code,  and 
mediators  are  assigned  on  that  basis. 

In  item  ^7.  Only  (he  approximate 
number  o  employees  in  the  bargaining 
unit  and  e  stabHshment  are  requested. 
The  estabishment  is  the  entity  referred 


to  m  item 


4  as  name  of  subdivision  or 


JMI 


componert,  if  any 

In  item  tfl.  The  filing  need  only  be 
sent  by  one  party  unless  it  is  a  request 
for  grievance  mediation.  (See  item  9.) 

In  item  (9.  Please  give  the  title  of  the 
official,  p  lone  number,  address,  and  zip 
code. 

In  item  tlO.  Both  labor  and 
managemi  nt  signatures  are  required  for 
grievance 

Notice 


mediation  requests. 


Send  or  ginal  to  F.M.C.S. 


Send  one  copy  to  opposite  party. 
Retain  one  copy  for  party  filing 
notice. 

(FR  Doc.  95-^72  Filed  1-9-95;  8:45  ami 

BILLING  CODE  6732-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  936 

Oklahoma  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Final  rule,  approval  of 
a.nicndment. 

SUMMARY:  OSM  is  approving,  with 
additional  requirements, -a  proposed 
amendment  to  the  Oklahoma  regulatory 
program  (hereinafter  referred  to  as  the 
"Oklahoma  program")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
Oklahoma  proposed  to  amend  its 
program  by  revising  its  Bond  Release 
Guidelines  that  include  revegetation 
success  standards  and  statistically  valid 
sampling  techniques,  and  guidelines  for 
phase  I,  II,  and  III  bond  release. 
Oklahoma  proposed  revisions 
pertaining  to  ground  cover; 
requirements  for  permanent 
impoundments,  ponds,  diversions,  and 
treatment  facilities;  calculations  for  a 
technical  success  standard  for 
productivity;  criteria  regarding  the 
selection  of  test  plots  for  demonstrating 
success  of  productivity  on  prime 
farmland  cropland;  the  definition  of 
"initial  establishment  of  permanent 
vegetative  cover;"  the  repair  of  rills  and 
gullies  as  a  normal  husbandry  practice; 
a  technical  document  reference;  and  the 
correction  of  certain  typographical 
errors.  The  amendment  is  intended  to 
revise  the  Oklahoma  program  to  be 
consistent  with  the  corresponding 
Federal  regulations. 
EFFECTIVE  DATE:  January  10. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  H.  Moncrief,  Telephone:  (918) 
581-6430. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Oklahoma 
Program 

On  January  19. 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Oklahoma  program.  General  background 
information  on  the  Oklahoma  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 


conditions  of  approval  of  the  Oklahoma 
program  can  be  found  in  the  January  19, 
1981,  Federal  Register  (46  FR  4902). 
Subsequent  actions  concerning 
Oklahoma's  program  and  program 
amendments  can  be  found  at  30  CFR 
936.15,  936.16,  and  936.30. 

n.  Submission  of  Amendment 

On  February  17, 1994,  Oklahoma 
submitted  a  proposed  amendment  to  its 
program  pursuant  to  SMCRA 
(administrative  record  No.  OK-959.01). 
Oklahoma  submitted  the  proposed 
amendment  with  the  intent  of  revising 
the  State  program  to  be  consistent  with 
the  corresponding  Federal  standards. 
Oklahoma  submitted  the  proposed 
amendment,  in  part,  in  response  to 
required  program  amendments  at  30 
CFR  936.16  (a)  through  (i)  and,  in  part, 
at  its  own  initiative. 

Oklahoma  proposed  to  amend  the 
Bond  Release  Guidelines  that  are 
referenced  in  Oklahoma  Administrative 
Code  (OAC)  460:2a-43-46(a)(l)  and 
460:20-45-46(a)(l).  Specifically, 
Oklahoma  proposed  to  revise  the  Bond 
Release  Guidelines  at  subsection  I.E.3.b 
to  require  ground  cover  sufficient  to 
control  j|rosion  for  approved 
commercial  or  industrial  land  uses; 
subsection  I.F.3.d  to  require,  on  areas 
previously  disturbed  by  mining,  that 
ground  cover  be  at  least  70  percent  and 
sufficient  to  control  erosion;  subsection 
I.F.5.b  to  require  that  water  discharged 
from  permanent  i.mpoundments,  ponds, 
diversions,  and  treatment  facilities  shall 
meet  water  quality  effluent  limitations; 
subsections  II.B.2.d  and  III.B.2.d  to 
reference  Appendix  O  for  the  method 
for  calculating  a  technical  success 
standard  for  productivity  on, 
respectively,  pastureland  and  grazing 
land;  subsection  V.B.2.C  to  reference 
Appendix  P  for  the  method  for 
calculating  a  technical  success  standard 
for  productivity  of  row  crops  on  prime 
farmland  cropland;  subsection  V.B.2.d 
to  add  criteria  regarding  the  selection  of 
test  plots  for  demonstrating  success  of 
productivity  on  prime  farmland 
cropland;  subsection  V.B.2.e  to 
reference  Appendix  O  for  the  method 
for  calculating  a  technical  success 
standard  for  productivity  of  grain  or  hay 
crops  on  prime  farmland  cropland; 
subseption  VI.B.2.e  to  reference 
Appendices  P  and  Q  for  the  methods  for 
calculating  technical  success  standards 
for  productivity  of,  respectively,  row 
crops  and  grain  or  hay  crops  on 
nonprime  farmland  cropland;  Appendix 
A  to  add  the  definition  of  "initial 
establishment  of  permanent  vegetative 
cover;"  Appendices  J  and  P  to  correct 
typographical  errors;  and  Appendix  V, 
to  add  a  technical  document  reference. 


In  addition.  Oklahoma  submitted  a 
letter,  dated  Februar>'  1,  1994.  from  tht; 
U.S.  Soil  Conser\ation  Service  (SCS) 
that  was  intended  to  provide 
concurrence  with  Appendix  R 
concerning  the  repair  of  rilk  and  gullies 
as  a  normal  husbandry  practice. 

OSM  published  a  notice  in  the  March 
8,  1994,  Federal  Register  (59  FR  10770) 
announcing  receipt  of  the  amendment 
and  inviting  public  comment  on  its 
adequacy  (administrative  record  No. 
OK-959.06).  The  public  hearing, 
scheduled  for  April  4.1994.  was  not 
held  because  no  one  requested  an 
opportunity  to  testify. 

During  its  review  of  the  amendment. 
OSM  identified  concerns  with 
Oklahoma's  proposed  revisions  to  the 
Bond  Release  Guidelines.  Specifically. 
OSM  identified  concerns  relating  to  (1) 
sections  I.E.3, 1.F.3,  II.A,  and  III.A.  the 
need  to  establish  a  method  to  determine 
revegetation  success  standards  for 
diversity,  seasonality,  permanence,  and 
regeneration;  (2)  Appendix  O,  the 
method  for  calculating  a  technical 
productivity  standard  for  success  of 
revegetation  on  soils  reclaimed  for  use 
as  pastureland.  grazingland,  and  grain 
and  hay  cropland  on  both  prime  and 
nonprime  farmland;  (3)  subsection 
V.B.2.d,  phase  II  bond  release 
requirements  for  the  u.se  of  test  plots  to 
demonstrate  productivity  on  reclaimed 
prime  farmland;  and  (4)  Appendix  R, 
the  repair  of  rills  and  gullies  as  a  normal 
husbandr>'  practice.  In  addition,  OSM 
identified  certain  editorial  concerns 
relating  to  (1)  subsection  I.F.S.b,  phase 
III  bond  release  requirements  for 
permanent  drainage  control  facilities; 
(2)  subsection  V.B.2.e,  the  reference  to 
Appendix  O  for  the  method  to  calculate 
a  technical  productivity  standard  on 
prime  farmland  for  phase  II  bond 
release;  and  (3)  Appendix  J,  the  example 
calculation  for  a  minimum  adequate 
sample  size.  OSM  notified  Oklahoma  of 
these  concerns  by  letter  dated  May  20, 
1994  (administrative  record  No.  OK- 
9.59.10). 

Oklahoma  responded  in  a  letter  dated 
July  21,  1994,  by  submitting  a  revised 
amendment  and  additional  explanatory 
information  (administrative  record  No. 
OK-959.11). 

Based  upon  the  revisions  to  and 
additional  explanatory  information  for 
the  proposed  program  amendment 
submitted  by  Oklahoma,  OSM  reopened 
the  public  comment  period  in  the 
August  9,  1994,  Federal  Register  (59  FR 
40505;  administrative  record  No.  OK- 
959.16).  The  public  comment  period 
closed  on  August  24.  1994. 

By  letter  dated  September  2.  1994 
(administrative  record  No.  OK-959.19), 
Oklahoma,  and  in  response  to  an  .August 


29,  1994,  com.ment  letter  from  SCS 
(administrative  record  No.  OK-959.18). 
submitted  a  revised  amendment. 
Oklahoma  proposed  revisions  to  the 
Bond  Release  Guidelines  in  Appendices 
A.  F.  ajid  O.  concerning,  respectively, 
the  definition  of  "productivity,"  the 
method  of  sampling  for  production  on 
pastureland  and  grazingland.  and  the 
methods  for  calculating  a  technical 
standard  for  productivity  on  lands 
reclaimed  for  use  as  pastureland  and 
grazingland. 

Based  upon  these  revisions  to  the 
proposed  amendment  submitted  by 
Oklahoma.  OSM  reopened  the  public 
comment  period  in  the  September  27, 
1994,  Federal  Register  (59  FR  49222; 
administrative  record  No.  OK-959.22). 
The  public  comment  period  closed  on 
August  12.  1994. 

III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Directors 
findings  for  the  proposed  amendment 
submitted  by  Oklahoma  on  February  17, 
1994.  as  revised  by  it  on  July  21  and 
5ieptember  2.  1994. 

1.  Nonsubstantive  Revisions  to  the  Bond 
Release  Guidelines 

Oklahoma  proposed,  as  State 
initiatives,  revisions  to  the  following 
previously-approved  provisions  of  tht? 
Bond  Release  Guidelines  that  are 
nonsubstantive  in  nature  and  consist  of 
minor  editorial  changes  (corresponding 
Federal  provisions  are  listed  in 
parentheses): 

Ap(>endix  ).  Calculation  uf  Minimum 
Adequate  Sample  Size  (30  CFR  Hlfi.l  16(a)(2) 
and  817.n6(a)(2)),  correction  of 
typographical  errors  in  example  calculations, 
and 

Ap)j>endix  V.  References  Cited  (.^0  CFR 
816 ,n6(a)(2)  and  817.116(a)(2)).  addition  of 
a  reference  to  Vogel.  Willis  G..  1987,  A 
Manual  for  Training  Reclamation  Inspettors 
in  the  Fundamentals  of  Soils  and 
Revegetation. 

Because  the  proposed  revisions  to 
these  previmisly-approved  provisions 
are  nonsubstaiitive  in  nature,  the 
Director  finds  tliat  these  proposed 
revisions  in  Appendices  J  and  V  are  no 
less  effective  than  the  Federal 
regulations.  The  Director  approves  these 
proposed  revisions. 

2.  Substantive  Revisions  to  Oklahoma's 
Bond  Release  Guidelines 

a.  Subsection  I.E.3.b.  Phase  II  bond 
release  requirements  for  ground  cover 
on  all  land  uses.  At  30  CFR  936.16(a). 
O.SM  required  that  Oklalioma  revise 
subsection  I.E.3.b  to  clarify  that,  in  cases 
of  approved  commercial  or  industrial 
land  uses,  ground  cover  must  be 


sufficient  to  control  erosion  (finding  No 
2.  58  FR  64374.  64376.  D«?cember  7. 
1993). 

Oklahoma  proposed  to  revise 
subsection  I.E.3.b  in  tlie  Bond  Release 
Guidelines  to  add  the  requirement  that, 
on  areas  with  an  approved  industrial  or 
commercial  postmining  land  use, 
ground  cover  must  be  sufficient  to 
control  erosion. 

The  Federal  regulations  at  30  CFR 
816.116(b)(4)  and  817.116(b)(4)  require 
that  the  vegetative  grou!id  cover  shall 
not  be  less  than  that  retiuired  to  control 
erosion  on  areas  to  be  developed  for  an 
industrial,  commercial,  or  residential 
land  use. 

The  Director  finds  that  Oklahoma's 
revision  of  subsection  I.E.3.b  in  the 
Bond  Release  Guidelines  is  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  816.116(b)(4)  and  817.116(h)(4). 
The  Dicpctor  approves  the  proposed 
revision  at  subsection  I.E.3.b  and 
removes  the  required  amendment  at  30 
CFR  936.16(a). 

b.  Subsection  I.F.B.d.  Phase  III  bond 
release  requirements  for  ground  cover 
on  areas  previously  disturbed  by 
mining,  and  sections  VII A  and  VII.B. 
phase  II  and  III  bond  release 
requirements  for  ground  cover  on  areas 
developed  for  commercial,  industrial,  or 
residential  use.  At  30  CFR  936.16(b). 
OSM  required  that  Oklahoma  revise 
subsection  I.F.3.d  to  require,  prior  to 
phase  III  bond  release  on  previously 
mined  areas  (areas  that  were  not 
reclaimed  to  the  requirements  of  the 
permanent  regulaton,'  program 
regulations  and  that  were  remined  or 
otherwise  disturbed  by  mining),  that 
vegetative  ground  cover  shall  not  be  less 
than  the  ground  cover  existing  before 
redistrubance  (finding  No.  3.  58  FR 
64374.  64377.  December  7.  1993). 

Oklahoma  proposed  to  revise 
subsection  I.F.3.d.  in  the  Bond  Release 
Guidelines  to  require  that  the  ground 
cover  on  reclaimed  areas  that  had  been 
previously  disturbed  by  mining  cannot 
be  less  than  the  ground  cover  existing 
prior  to  redisturbance.  Oklahorr.;i  also 
proposed  to  revise  subsection  1  F.i.d.  to 
require  that,  if  the  ground  cover  prior  to 
^disturbance  was  less  than  70  percent, 
the  ground  cover  on  the  reclaimed  area 
must  be  at  least  70  percent  vegetation 
and  must  be  sufficient  to  control 
erosion.  In  effect,  Oklahoma  proposed 
that  the  ground  cover,  on  reclaimed 
areas  that  had  been  previously  disturbed 
by  mining,  cannot  be  less  than  70 
percent,  must  be  equal  to  or  greater  :han 
the  pre-existing  ground  cover  if  it  was 
more  than  70  percent,  and  must  be 
sufficient  to  control  erosion. 

The  Federal  regulations  at  30  CFR 
niH.l  16(b)(5)  and  817.116(b)(5)  require 
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on  previously  mined  areas  that  the 
reclaimed  vegetative  ground  cover  must 
(1)  not  be  1  ;ss  than  the  ground  cover 
existing  be  ore  redisturbance  and  (2)  be 
adequate  t<  i  control  erosion. 

With  the  exception  of  a  minimum 
requirement  that  ground  cover  must  be 
at  least  70  jercent,  Oklahoma's 
proposed  r  jvisions  are  substantively 
identical  t<  the  Federal  regulations  at  30 
CFR  816.1  6(b)(5}  and  817.116(b)(5). 
Oklahoma's  proposed  requirement  that 
the  ground  cover  on  the  reclaimed  area 
must  be  at  east  70  percent  vegetation 
has  no  cou  iterpart  in  the  Federal 
regulations .  However,  this  proposed 
requiremei  t  is  not  inconsistent  with  the 
Federal  ref  ulations  and,  in  those  cases 
where  the  pround  cover  of  the 
previously  disturbed  area  was  less  than 
70  percent  and  was  sufficient  to  control 
erosion,  pr3\ides  for  a  greater  degree  of 
revegetatioi  of  previously  mined  areas 
than  do  th«  Federal  regulations. 

Therefor ;,  the  Director  finds  that 
Oklahoma's  proposed  revisions  of 
subsection  I.F.3.d  in  the  Bond  Release 
Guidelines  are  no  less  effective  than  the 
Federal  rej  ulations  at  30  CFR 
816.116(b)  5)  and  817.116(b)(5).  The 
Director  ap  proves  the  proposed 
revisions  a  id  removes  the  required 
amendment  at  30  CFR  936.16(b). 

Oklahon  a  also  required  at  sections 
VILA  and  1 1,  for  phase  II  and  III  bond 
release  on  ireas  developed  for 
commercia  1,  industrial,  or  residential 
land  use,  I  lat  the  ground  cover  must  be 
sufficient  1 3  control  erosion.  Oklahoma 
indicated  \  arenthetically  that  the 
ground  coi  er  standard  would  be  70 
percent.  O  tlahoma,  at  OAC  460:20-43- 
43(a)(4)  an  i  460:20-45-43(a)(4),  and 
OAC  460:2  C>^3-16(b)(5)  and  460:20- 
45-46(b)(5l  require  respectively  that  (1) 
ground  coi  er  for  all  land  uses  be 
capable  of  stabilizing  the  soil  surface 
from  erosii  in  and  (2)  ground  cover  be 
not  less  thi  in  that  required  to  control 
erosion  for  areas  with  an  approved 
industrial,  commercial,  or  residential 
land  use.  1  herefore,  OSM  interprets 
Oklahoma  s  parenthetical  indication 
that  there  i  oust  be  70  percent  ground 
cover  on  1<  nd  developed  for 
commerci*  1,  industrial,  or  residential 
use  to  be  a  minimum  standard  that  must 
be  increas<  d  if  it  is  insufficient  to 
control  ere  sion. 

c.  Subse  :tJon  I.F.S.b,  Phase  III  bond 
release  rec  uirements  for  permanent 
drainage  c  jntrol  facilities.  At  30  CFR 
936.16(d),  DSM  required  that  Oklahoma 
revise  subs  ection  I.F.S.b  to  require  that 
water  disc  larged  from  permanent 
impoundnents,  ponds,  diversions,  and 
treatment  acilities  meet  applicable 
water  qua!  ty  effluent  limitations  in 
addition  tc  not  degrading  the  quality  of 
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receiving  water  below  applicable  water 
quality  standards  (finding  No.  5,  58  FR 
64374,  64378,  December  7,  1993). 

Oklahoma  proposed  to  revise 
subsection  I.F.S.b  in  the  Bond  Release 
Guidelines  to  require  that  water 
discharged  from  permanent 
impoundments,  ponds,  diversions,  and 
treatment  facilities  shall  meet  applicable 
water  quality  effluent  limitations  and 
not  degrade  the  quality  of  receiving 
waters  to  less  than  the  water  quality 
standards  pursuant  to  applicable  State 
and  Federal  laws. 

The  Federal  regulations  at  30  CFR 
816.49(b)(2)  and  817.49(b)(2)  require  for 
permanent  impoundments  that  the 
quality  of  impounded  water  will  meet 
applicable  State  and  Federal  water 
quality  standards,  and  discharges  will 
meet  applicable  effluent  limitations  and 
will  not  degrade  the  quality  of  receiving 
water  below  applicable  State  and 
Federal  water  quality  standards. 

The  Director  finds  that  Oklahoma's 
proposed  revisions  of  subsection  I.F.S.b 
in  the  Bond  Release  Guidelines  are 
substantively  identical  to  and  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  816.49(b)(2)  and  817.49(b)(2). 
Therefore,  the  Director  approves  the 
proposed  revisions  and  removes  the 
required  amendment  at  30  CFR 
936.16(d). 

d.  Subsections  II.B.2.d,  llI.B.Z.d,  and 
V.B.2.C,  Phase  III  bond  release 
requirements  for  productivity  on 
pastureland,  phase  III  bond  release 
requirements  for  productivity  on 
grazingland,  and  phase  II  bond  release 
requirements  for  productivity  on  prime 
farmland  cropland.  At  30  CFR  936.16(f), 
OSM  required  that  Oklahoma  revise 
subsections  II.B.2.d.  III.B.2.d.  and 
V.B.2.C  to  state  that  productivity 
standards  proposed  by  an  applicant  that 
are  not  calculated  using  the  method 
described  in  Appendix  O  must  be 
approved  by  both  Oklahoma  and  OSM 
(finding  No.  S.b,  58  FR  64374,  64378, 
December  7, 1993). 

Oklahoma  proposed  to  revise 
subsections  n.B.2.d  and  III.B.2.d  in  the 
Bond  Release  Guidelines  to  require  that, 
when  a  reference  area  is  not  used,  a 
technical  success  standard  for 
productivity  on  pastureland  and 
grazingland  be  calculated  by  using  the 
method  described  in  Appendix  O. 
Oklahoma  also  proposed  to  revise 
subsection  V.B.2.C  in  the  Bond  Release 
Guidehnes  to  require  that,  when  a 
reference  area  is  not  used,  a  technical 
success  standard  for  productivity  on 
prime  farmland  cropland  be  calculated 
by  using  the  method  described  :n 
Appendix  O. 

The  Federal  regulations  at  30  CFR 
816.116(a)(1)  and  817.116(a)(1)  require 


that  standards  for  revegetation  success 
shall  be  selected  by  the  regulatory 
authority  and  included  in  an  approved 
regulatory  program.  OSM  previously 
approved  the  methods  for  calculating 
technical  success  standards  for 
productivity  in  Appendix  O  in  the  Bond 
Release  Guidelines. 

By  referencing  Appendix  O  in 
subsections  II.B.2.d,  III.B.2.d,  and 
V.B.2.C,  Oklahoma  has,  in  effect,  limited 
technical  success  standards  for 
productivity  on  pastureland, 
grazingland.  and  prime  farmland 
cropland  to  only  those  standards 
calculated  using  the  methods  described 
in  Appendix  O. 

Because  Oklahoma  no  longer  allows 
unspecified  methods  that  OSM  would 
not  have  an  opportunity  to  approve,  and 
because  OSM  previously  approved 
Appendix  O,  the  Director  finds  that  the 
proposed  revisions  of  subsections 
II.B.2.d.  III.B.2.d,  and  V.B.2.C  in  the 
Bond  Release  Guidelines  are  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  816.116(a)(1)  and  817.116(a)(1). 
The  Director  approves  the  proposed 
revisions  and  removes  the  required 
amendment  at  30  CFR  936.36(0. 

e.  Subsections  IV.A.l.a  and  b  and 
Sections  VILA  and  B.  Phase  III  bond 
release  requirements  for  diversity, 
seasonalitv,  permanence,  and 
regeneration.  At  30  CFR  936.16(c),  OSM 
required  that  Oklahoma  revise  the  Bond 
Release  Guidelines  to  identify  the 
revegetation  success  standards  and 
sampling  methods  for  diversity, 
seasonality,  f)ermanence,  and 
regeneration  that  will  be  applied  for  all 
land  uses  prior  to  phase  III  bond  release 
(finding  No.  l.a,  58  FR  64374,  64375, 
December  7,  1993). 

Oklahoma  proposed  to  revise 
subsections  IV.A.l.a  and  b,  and  sections 
VII.A  and  B  in  the  Bond  Release 
Guidelines,  to  require,  prior  to  phase  II 
and  III  bond  release  on  reclaimed  areas 
with  a  designated  land  use  of  forestry, 
wildlife  habitat,  recreation,  industrial, 
commercial,  or  residential,  that  the 
bond  release  areas  must  meet  permit- 
specific  standards  for  diversity, 
seasonality,  permanence,  and 
regeneration. 

For  phase  II  bond  release  on 
pastureland  and  grazingland, 
subsections  II.A.l.g  and  III.A.l.g  in  the 
Bond  Release  Guidelines  require  that 
perennial  species  not  Usted  in  the 
approved  reclamation  plan  (but 
approved  by  Oklahoma  as  desirable  and 
compatible  with  the  postraining  land 
use)  cannot  exceed  20  percent  of  total 
ground  cover  with  no  more  than  5 
percent  ground  cover  by  any  one  of 
these  species.  Subsections  D.A.l.f  and 
III.A.l.f  in  the  Bond  Release  Guidelines 


require,  for  phase  II  bond  release  on 
pastureland  and  grazingland,  that  no 
more  than  10  percent  litter  and  10 
percent  desirable  annual  or  biennial 
forbs  can  be  counted  as  acceptable 
ground  cover  in  any  single  sampling 
unit.  For  phase  III  bond  release  on 
pastureland  and  grazingland, 
subsections  II. B. l.a  and  III. B. l.a  In  the 
Bond  Release  Guidelines  refer  the 
reader  to  the  phase  II  standards. 

As  discussed  above,  Oklahoma  does 
require,  for  phase  II  and  III  bond  release 
on  pastureland  and  grazingland, 
standards  which  reflect  permanence, 
seasonality,  and  regeneration  on 
pastureland  and  grazingland.  However, 
Oklahoma  has  not  revised  the  Bond 
Release  Guidelines  to  address  how  it 
would  evaluate  the  reclaimed  area  for 
diversity  of  permanent  species  prior  to 
phase  III  bond  release  on  pastureland 
and  grazingland. 

The  Federal  regulations  at  30  CFR 
816.116(a)  and  817.116(a)  require  that 
the  success  of  revegetation  shall  be 
judged  on.  among  other  things,  the 
requirements  of  30  CFR  816.111  and 
817.111.  The  Federal  regulations  at  30 
CFR  816.n6(a)(l)  and  817.116(a)(1) 
require  that  all  success  standards  and 
sampling  techniques  must  be  included 
in  an  approved  regulator^'  program. 
Therefore,  success  standards  and 
sampling  techniques  must  incorporate 
the  various  requirements  at  30  CFR 
816.111  and  817.111  and  be  approved 
bv  OSM.  The  Federal  regulations  at  30 
CFR  816.111  and  817.111  require, 
among  other  things,  that  a  permittee 
establish  where  appropriate  a  vegetative 
cover  that  is  diverse,  effective,  and 
permanent  (referred  to  as  diversity  and 
permanence).  The  Federal  regulations  at 
30  CFR  816.111  and  817.111  also 
require  a  permittee  to  reestablish  plant 
species  that  have  the  same  seasonal 
characteristics  of  growth  as  the  original 
vegetation  and  are  capable  of  self- 
regeneration  and  plan  succession 
(referred  to  as  seasonality  and 
regeneration). 

Standards  reflecting  diversity, 
seasonality,  permanence,  and 
regeneration  on  areas  with  designated 
land  uses  of  forestr\',  fish  and  wildlife 
habitat,  commercial,  industrial,  and 
recreation  are  appropriately  addressed 
on  a  permit-specific  basis,  as  proposed 
by  Oklahoma,  because  the  standards 
will  vary  with  the  actual  needs  specific 
to  the  area  being  reclaimed.  For 
example,  there  may  be  no  need  for  a 
diversity  standard  for  an  area  to 
reclaimed  to  an  industrial,  commercial, 
or  residential  land  use  where 
reclamation  will  probably  employ  a 
single-species  ground  cover  established 
for  erosion  control,  but  there  may  be  a 


need  for  a  significant  diversity/ 
seasonality  standard  for  an  area  to  be 
reclaimed  to  as  a  wildlife  habitat 
targeted  for  specific  wildlife  species. 

Therefore,  with  respect  to  areas 
designated  for  use  as  forestry',  wildlife 
habitat,  recreation,  industrial, 
commercial,  or  residential,  the  Director 
finds  that  the  proposed  revisions  at 
subsections  IV.A.l.a  and  b,  and  sections 
VII.A  and  B  in  the  Bond  Release 
Guidelines  are  no  less  effective  than  the 
Federal  regulations  at  30  CFR 
816.116(a),  817.116(a).  816.111.  and 
817.111,  and  approves  them. 

With  respect  to  areas  designated  for 
use  as  pastureland  and  grazingland,  the 
Director  finds  that  the  Bond  Release 
Guidelines  are  less  effective  than  the 
Federal  regulations  at  30  CFR 
816.116(a).  817.116(a).  816.111.  and 
817.111  because  Oklahoma  has  not 
addressed  how  it  will  evaluate  the 
reclaimed  area  for  diversity  of 
permanent  species  prior  to  phase  III 
bond  release.  Therefore,  the  Director  is 
revising  the  required  a.mendment  at  30 
CFR  936.16(c)  to  require  that  Oklahoma 
revise  sections  II. B  and  III.B  in  the  Bond 
Release  Guidelines  to  address  how  it 
will  evaluate  diversity  prior  to  phase  III 
bond  release  on  areas  designated  for  use 
as  pastureland  and  grazingland. 

f.  Subsections  V.B.2.d  and  V.B.2.e. 
Phase  II  bond  release  requirements  for 
the  use  of  test  plots  to  demonstrate 
productivity  on  reclaimed  prime 
farmland  cropland.  At  30  CFR 
936.16(g),  OSM  required  that  Oklahoma 
revise  subsection  V.B.2.d  to  either 
remove  the  allowance  for  the  use  of  test 
plots  as  a  means  of  demonstrating 
productivity  success  on  prime 
farmlands,  or  submit  a  method  for 
demonstrating  that  the  test  plots  would 
be  representative  at  a  90-pcrcent 
statistical  confidence  level  of  the  total 
reclaimed  p.iir.e  farmland  bond  release 
area.  OSM  also  required  Oklahoma  to 
consult  with  SCS  for  the  proposed 
method  and  to  document  this 
consuhation  (finding  No.  6.c,  58  FR 
64374.  64379.  December  7,  1993). 

Oklahoma,  at  OAC  460:20-43-46{c)(2) 
and  460:20-45-46(c)(2),  requires  that 
the  measurement  period  for  determining 
revegetation  success  of  cropland  exceed 
the  approved  standards  any  2  years  of 
the  responsibility  period,  except  the 
first  year.  Oklahoma's  Bond  Release 
Guidelines  at  subsection  V.B.2.a  and 
OAC  460:20-49-8(b)(3)  require,  for 
phase  II  bond  release  on  reclaimed 
prime  farmland,  that  the  "measurement 
period  for  determining  the  average 
annual  crop  production  be  a  minimum 
of  3  crop  years.  OSM  interprets 
Oklahoma's  rules  and  Bond  Release 
Guidelines  to  require,  for  phase  II  bond 


release  on  reclaimed  prime  farmland, 
that  a  permittee  demonstrate  success  of 
productivity  with  3  years  of  crop 
production  during  the  responsibility 
period. Except  the  first  year. 

Subsection  V.B.2.d  provides  for  the 
use  of  test  plots,  as  an  alternative  to  use 
of  the  total  reclaimed  area,  for 
measuring  the  success  of  productivity 
on  prime  farmlands.  Oklahoma 
proposed  to  revise  subsection  V.B.2.d  to 
require  that  selected  test  plots  must  be 
representative  of  geology,  soil,  and  slope 
of  the  reclaimed  prime  farmland  area, 
and.  if  the  test  plots  are  not  properly 
managed  during  the  liability  period, 
they  will  lose  eligibility  as  a  comparison 
method. 

Oklahoma  also  proposed  to  revise 
section  V.B.2  by  adding  a  new 
subsection  V.B.2.e  that  sets  forth  criteria 
that  must  be  used  to  establish  test  plots 
in  the  reclaimed  bond  release  area.  Ai 
subsections  V.B.2.e  (1)  through  (4). 
Oklahoma  proposed  to  require  the 
following  criteria: 

(1 )  A  contiguous  prime  f.innland  or 
cropland  area  represents  a  single  population, 
test  plots  are  selected  at  random  throughout 
the  con'.iguous  reclaimed  area.  Appendix  C 
[.Methods  of  Randomized  Selection  of 
Sampling  Locations]  provides  methods  of 
selecting  randomized  sampling  locations. 

(2)  Each  test  plot  represents  one  sample. 
.Appendix  Q  [Minimum  Sample  Size  for  Row 
Crops  in  Prime  Farmland  (or  Nonprime 
Farmland)  Production  Dctcrminationl 
provides  the  minimum  sample  size  formulas 
for  measuring  row  crops  for  production 
standards  on  prime  farmland. 

(3)  The  size  of  the  test  plot  should  be  based 
on  the  sampling  technique  (i.e..  hand 
sampling,  machine  harvest,  etc.)  that  will  be 
used  to  evaluate  crop  production.  In 
addition,  the  plots  should  be  large  enough  so 
that  impact  of  any  edge  effect  would  be 
avoided. 

(4)  The  methods  for  measuring  row  crop 
production  on  prime  farmlands  is  'iiown  in 
Appendix  P  [Methods  for  Measuring  Row 
Crops  in  Prime  Farmland  (and  .Nonpiime 
Farmland)  Production). 

Oklahoma  did  not  submit  evidence  of 
consultation  with  SCS  regarding  the  use 
of  test  plots  for  measuring  productivity 
on  prime  farmland. 

The  Federal  regulations  at  30  CFR 
816.116(a)(2)  and  817.116(a)(2)  require 
that  reclaimed  areas  be  managed  in  the 
same  manner  as  unmined  lands  with  the 
same  land  use  in  tlie  region  of  the 
reclaimed  area.  The  Federal  regulations 
at  30  CFR  823.15(b)(2)  require  that  soil 
productivity  shall  be  measured  on  a 
representative  sample  or  on  all  of  the 
mined  and  reclaimed  prime  farmland 
area  using  the  reference  crop 
determ.ined  under  30  CFR  823.15(b)(6). 
and  also  require  that  a  statistically  valid 
sampling  technique  at  a  90-prrcent  or 
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greater  statis  tical  confidence  level  shall 
be  used  as  a  jproved  by  the  regulatory 
authority  in  consultation  with  SCS. 

The  D'irec  or  finds  that  Oklahoma's 
proposed  rei  juirements  for  the 
managemen  of  test  plots  at  subsection 
V.B.2.d  are  !  ubstantively  identical  to 
and  no  less  i  jffective  than  the 
requiremeni  s  of  30  CFR  816.1 16(a)(2) 
and  817.116(a)(2).  Because  Oklahoma 
proposed  cr  teria  for  establishment  of 
test  plots  wi  thin  the  reclaimed  area  that 
should  ensu  re  that  the  test  plots  will  be 
representati  ;e  at  a  90-percent  statistical 
confidence  evel  of  the  total  reclaimed 
prime  fcirml  md  bond  release  area,  the 
Director  finds  that  subsections  V.B.2.e 
(1)  through  4)  are  no  less  effective  than 
the  requirer  lents  of  30  CFR  823.15(b)(2). 
The  Directo  •  approves  the  proposed 
revisions  at  subsections  V.B.2.d  and 
V.B.2.e{l)tu-ough(4). 

However,  because  Oklahoma  did  not 
submit  evid  ;nce  of  consultation  with 
SCS  as  requ  red  by  the  Federal 
regulations  it  30  CFR  823.15(b)(2)  for 
developmer  t  of  statistically  valid 
sampling  te  ;hniques  used  on  reclaimed 
prime  farml  mds,  the  Director  is  revising 
the  requirec  amendment  at  30  CFR 
936.16(g)  to  require  that  Oklahoma  must 
submit.  bef(  re  Oklahoma  allows  the  use 
of  test  plots  as  proposed  at  subsections 
V.B.2.d  and  V.B.2.e  in  the  Bond  Release 
Guidelines,  evidence  of  consultation 
with  SCS  r€  garding  the  use  of  test  plots 
as  a  statistically  valid  sampling 
technique  f  )r  demonstrating  success  of 
productivit  r  on  prime  farmlands. 

g.  Subsec  ions  V.B.2.fand  VI.B.2.e, 
Phase  II  boi  id  release  requirements  for 
productivit '  on  prime  farmland 
cropland.  / 1  30  CFR  936.16(e),  OSM 
required  thi  it  Oklahoma  revise 
subsections  V.B.2.e  and  Vl.B.2.e  to 
reference  A  jpendix  O  for  the  methods 
to  calculate  the  technical  productivity 
standards  fi  >r  hay  crops  on  prime  and 
nonprime  f  irmland  cropland,  and  to 
cite  the  refe  rence  for  the  methods  for 
calculating  technical  productivity 
standards  t  lat  are  in  Appendix  O 
(finding  No ,  6.a.  58  FR  64374.  64378, 
December  : .  1993). 

Oklahorr  3  proposed  to  revise  section 
V.B.2  by  ac  ding  a  new  paragraph  (e)  and 
redesignati  ig  existing  paragraph  (e)  as 
(f)  (see  fine  ing  No.  2.f  for  a  discussion 
of  new  sub  ection  V.B.2.e).  Oklahoma 
proposed  td  revise  subsection  V.B.2.f, 
requiremer  ts  for  phase  II  bond  release 
on  prime  h  rmland  cropland,  by  stating 
that  the  me  thod  to  calculate  the 
technical  productivity  standard  for  grain 
or  hay  crop  s  on  prime  farmland 
cropland  is  in  Appendix  O.  Oklahoma 
proposed  ti  i  revise  subsection  VI.B.2.e. 
requiremer  ts  for  phase  III  bond  release 
on  nonprin  e  farmland  cropland,  by 
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stating  that  the  method  to  calculate  the 
technical  productivity  standard  for  grain 
or  hay  crops  on  nonprime  farmlemd 
cropland  is  in  Appendix  O  (see  finding 
No.  2.h  for  discussion  of  an  additional 
proposed  revision  at  subsection 
VI.B.2.e).  In  addition.  Oklahoma  stated 
in  its  transmittal  letter  for  the  proposed 
amendment  that  the  reference  for  the 
methods  for  calculating  technical 
productivity  standards  in  Appendix  O  is 
the  "Technical  Guides  on  Use  of 
Reference  Areas  and  Technical 
Standards  for  Evaluating  Surface  Mine 
Vegetation  in  OSM  Regions  I  and  II," 
which  is  listed  in  the  Bond  Release 
Guidelines  in  Appendix  V. 

The  Federal  regulations  at  30  CFR 
816.116(a)(1)  and  817.116(a)(1)  require 
that  standards  for  success  and 
statistically  valid  sampling  techniques 
for  measuring  success  shall  be  selected 
by  the  regulatory  authority  and  included 
in  an  approved  regulatory  program. 

By  clearly  referencing  Appendix  O, 
Oklahoma  requires  that  a  calculated 
technical  productivity  standard  be 
calculated  by  the  methods  described  in 
Appendix  O,  and  has  therefore 
proposed,  in  its  regulatory  program,  an 
alternative  standard  (to  the  standard 
determined  by  a  reference  area)  for 
measuring  success  of  revegetation  on 
prime  and  nonprime  farmlands. 

The  Director  finds  that  subsections 
V.B.2.f  and  VI.B.2.e  in  the  Bond  Release 
Guidelines  are  no  less  effective  than  the 
Federal  regulations  at  30  CFR 
816.116(a)(1)  and  817.116(a)(1).  The 
Director  approves  the  proposed 
revisions  of  subsections  V.B.2.f  and 
VI.B.2.e  and  removes  the  required 
amendment  at  30  CFR  936.16(e). 

h.  Subsection  VI.B.2.e.  Phase  II  bond 
release  requirements  for  productivity  on 
nonprime  farmland  cropland.  Because 
subsection  VI.B.2.e  pertains  to 
productivity  on  nonprime  farmland 
cropland.  OSM  required,  at  30  CFR 
936.16(h).  that  Oklahoma  revise 
subsection  VI.B.2.e  to  change  "prime 
farmland  cropland"  to  "nonprime 
farmland  cropland"  when  referencing 
Appendix  F  for  the  methods  to  measure 
row  crop  production  (finding  No.  6.d. 
58  FR  64374.  64379,  December  7.  1993). 

Oklahoma  proposed  to  revise 
subsection  VI.B.2.e  in  the  Bond  Release 
Guidelines  to  state  that  the  methods  for 
measuring  row  crop  production  on 
nonprime  farmland  cropland  are 
described  in  Appendix  P. 

The  Federal  regulations  at  30  CFR 
816.116(a)(1)  and817.116(a)(l)  require 
that  standards  for  success  and 
statistically  valid  sampling  techniques 
for  measuring  success  shall  be  selected 
by  the  regulatory  authority  and  included 
in  an  approved  regulatory  program. 


By  clarifying  that  the  sampling 
methods  for  measuring  row  crop 
production  on  nonprime  farmland 
cropland  are  in  Appendix  P.  Oklahoma 
has  proposed,  in  its  regulatory  program, 
sampling  methods  for  measuring 
success  of  revegetation  for  nonprime 
farmland  cropland. 

The  Director  finds  that  subsection 
Vl.B.2.e  in  the  Bond  Release  Guidelines 
is  no  less  effective  than  the  Federal 
regulations  at  30  CFR  816.116(a)(1)  and 
817.116(a)(1).  The  Director  approves  the 
revision  of  subsection  Vl.B.2.e  and 
removes  the  required  amendment  at  30 
CFR  936.16(h). 

i.  Appendix  A,  Definition  of 
"productivity".  Oklahoma  previously 
defined,  in  Appendix  A,  the  term 
"productivity"  to  mean 

(T]he  amount  of  harvestable  standing 
biomass  of  desirable  species.  Standing 
biomass  is  the  aboveground  living  portion 
and  the  attached  litter  portion  of  plants 
produced  within  a  given  growing  season. 
Horizontal  runners  of  stoloniferous  plants  are 
also  included. 

(Emphasis  added).  Oklahoma  proposed, 
at  its  own  initiative  and  in  response  to 
an  SCS  comment,  a  revised  definition  of 
"productivity"  to  refer  to  "[tjhe  amount 
of  total  standing  biomass  of  desirable 
species"  (emphasis  added). 

There  is  no  counterpart  definition  for 
"productivity"  in  the  Federal 
regulations;  however,  the  Federal 
regulations  at  30  CFR  816.116(a)(2)  and 
817.116(a)(2)  require  that  standards  for 
success  shall  include  criteria 
representative  of  unmined  lands  in  the 
area  being  reclaimed  to  evaluate  the 
appropriate  vegetation  parameters  of 
ground  cover,  production,  or  stocking. 
Although  not  explicitly  stated,  the 
production  parameter  must  be 
representative  of  the  total  productivity 
the  reclaimed  soils  were  capable  of 
before  mining.  Oklahoma,  by 
substituting  "total  standing  biomass"  for 
"harvestable  standing  biomass,"  has 
proposed  that  the  term  "productivity" 
refers  to  the  total  productivity  the 
reclaimed  soils  were  capable  of  before 
mining. 

The  Director  finds  that  Oklahoma's 
proposed  definition  of  "productivity"  in 
Appendix  A  in  the  Bond  Release 
Guidelines  is  no  less  effective  than  the 
Federal  regulations  at  30  CFR 
816.116(a)(2)  and  817.116(a)(2)  and 
approves  it. 

j.  Appendices  A  and  R,  Definition  of 
"initial  establishment  of  permanent 
vegetative  cover"  and  the  "repair  of  rills 
and  gullies"  as  a  normal  husbandry 
practice.  At  30  CFR  936.16(i).  OSM 
required  that  Oklahoma  revise 
Appendix  R  to  either  remove  any 
reference  to  the  proposed  treatment  of 


rills  and  gullies  as  a  normal  husbandry 
practice,  or  specify  what  constitutes 

"initial  vegf^tation  establishment"  and 
submit  either  the  actual  SCS  guideline 
described  in  .Appendix  R  or  a  letter  from 
SCS  to  Oklahoma  stating  that  the 
practices  described  in  Appendix  R  are 
considered  normal  husbandry  practices 
for  the  repair  of  rills  and  gullies  in  the 
State  of  Oklahoma  (finding  No.  7.  58  FR 
64374.  f54379,  Dpcember  7.  1993). 

Appendix  R  in  Oklahoma's  Bond 
Release  Guidelines  includes  the 
"Guidelines  for  the  Repair  of  Rills  and 
Gullies."  These  guidelines  require  that 
the  repair  of  rills  aiid  gullies  restart  the 
revegetation  liabdity  period  unless  the 
occurrences  and  treatment  of  such  rills 
and  gullies  constitute  a  normal 
conser\at)on  practice  in  the  region. 
Oklahoma  sets  forth  in  Appendix  R 
these  normal  conservation  practices, 
which  are  the  treatment  practices  that 
are  considered  the  degree  of 
management  customarily  performed  to 
prevent  exploitation,  destruction,  or 
neglect  of  the  soil  resource  and  maintain 
the  productivity  of  the  land  use.  In 
Appendix  R.  Oklahoma  requires  that  the 
treatment  of  rills  and  gullies  requiring 
permanent  reseeding  of  more  than  10 
acres  in  a  contiguous  block  or  10 
percent  of  a  permit  area  initially  seeded 
during  a  single  year  shall  be  considered 
an  augmentative  practice. 

Oklahoma  proposed  to  revise 
Appendix  R  to  require  that  any 
treatment  of  rills  and  gullies  after 

"initial  establishment  of  permanent 
vegetative  cover'  shall  also  be 
considered  an  augmentative  practice 
that  would  restart  the  liability  period.  In 
addition.  Oklahoma  proposed  to  revise 
Appendix  A  in  the  Bond  Release 
Guidelines  to  define  "initial 
establishment  of  permanent  vegetative 
cover  "  to  mean 

ITJhe  time  period  between  the  bond 
liability  start  date  and  final  approval  of  the 
Phase  II  bond  release  on  the  permit  or 
increment  of  the  pwrmit. 

At  section  I.A.I  in  the  Bond  Release 
Guidelines,  Oklahoma  requires  that  the 
liability  period  for  revegetation  success 
on  reclaimed  lands  begins  with  the 
successful  completion  of  initial  planting 
of  all  required  permanent  vegetation 
species  on  a  site.  Therefore.  Oklahoma 
proposed  to  allow  the  repair  of  rills  and 
gullies  without  restarting  the  liability 
period  during  the  time  period  between 
successful  completion  of  initial  planting 
and  initial  establishment  of  permanent 
vegetative  cover.  After  phase  II  bond 
release,  any  repair  of  rills  and  guUies  in 
the  bond  release  area  would  be 
considered  an  augmentative  practice 
that  would  restart  the  liability  period. 


The  Federal  regulations  at  30  CFR 
816.116(c)(4)  and  817.116(c)(4)  provide 
that  the  regulatory  authority  may 
approve  selective  husbandry  practices 
as  normal  husbandry  practices 
(e.xcluding  augmented  seeding, 
fertilization,  or  irrigation),  provided  it 
obtains  prior  approval  of  these  practices 
from  the  Director  of  OSM  in  accordance 
with  30  CFR  732.17.  These  practices  can 
be  implemented  as  normal  husbandrv 
practices  without  extending  the  period 
of  responsibility  for  revegetation  success 
and  bond  liability,  if  such  practices  can 
be  expected  to  continue  as  part  of  the 
postmining  land  use  or  if 
discontinuance  of  the  practices  after  the 
liability  period  expires  will  not  reduce 
the  probability  of  permanent 
revegetation  success.  Approved 
husbandn,'  practices  must  be  normal 
husbandry  practices  within  the  region 
for  unmined  lands  having  land  uses 
similar  to  the  approved  postmining  land 
use  of  the  disturbed  area,  and  include 
such  practices  as  disease,  pest,  and 
vermin  control,  and  any  pruning, 
reseeding,  and  transplanting  specificallv 
necessitated  bv  such  actions. 

Because  Oklahoma  has  defined  the 
term  "initial  establishment  of 
permanent  vegetative  cover,"  it  is 
possible  to  determine  when  an  operator 
must  consider  the  repair  of  rills  and 
gullies  an  augmentative  practice  that 
would  restart  the  liability  period. 

Oklahoma  also  submitted,  as  part  of 
the  Bond  Release  Guidelines  a  letter, 
dated  Februarv  1.  1994.  from  the 
Oklahoma  State  Office  of  SCS.  In  this 
letter,  SCS  stated  that 

IW'Ip  have  reviewed  the  Oklahoma 
Department  of  Mines  proposed  guidelines  for 
the  repair  of  rills  and  gullies  on  reclaimed 
mine  land  in  Oklahoma.  We  believe  these 
guidelines  are  complete  and  adequate  for 
reclamation  if  they  are  followed  by  the 
operator. 

In  addition,  in  a  March  14.  1994, 
letter  to  OSM  (administrative  record  No. 
OK-959-.07),  SCS  commented  that 

Appendix  R  represents  normal  practices 
that  would  be  used  for  gully  control  in  the 
State  of  Oklahoma. 

Therefore,  because  Oklahoma  has 
adequately  demonstrated  that  the 
practices  for  the  repair  of  rills  and 
gullies  in  Appendix  R  are  supported  by 
SCS  as  an  acceptable  land  management 
technique  for  similar  situations  in  the 
State  of  Oklahoma,  the  Director  finds 
that  Oklahoma's  proposal  in  Appendix 
R  for  the  repair  of  rills  and  gullies  as  a 
normal  husbandry  practice  is  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  816.116(c)(4)  and  817.116(c)(4). 
The  Director  approves  the  proposed 
definition  of  "initial  establishment  of 


permanent  vegetative  cover"  in 
Appendix  A  and,  as  spRciiied  in 
Appendix  R,  the  repair  of  rills  and 
gullies  as  a  normal  husbandrv  practice, 
and  removes  the  required  am=!ndment  at 
30CFR936.16(i). 

k.  Appendices  F  and  O,  Methods  of 
production  sampling  and  methods  for 
calculation  of  technical  prndui  tivitv 
standards  on  pastureland  and 
grazingland.  Oklahoma  presc:nted,  in 
Appendix  O,  an  example  of  the  method 
for  calculating  a  technical  productivity 
standard  using  soil  yield  figures 
expressed  in  animal  unit  months 
(AUMs)lhat  are  published  in  SCS 
county  soil  surveys.  This  example 
calculation  was  applicable  to  lands 
reclaimed  for  use  as  pastureland  and 
grazingland. 

In  response  to  OSM's  Mav  20,  1994. 
issue  letter.  Oklahoma  proposed  to 
revise  Appendix  O  to  require  the  use  of 
SCS  county  survey  soil  supplements,  if 
available,  and  if  not  available,  to  use 
SCS  county  soil  surveys;  .and  to  include 
a  separate  example  calculation  for  a 
technical  productivity  standard  on 
grazingland  based  on  a  direct 
comparison  for  total  productivitv  with 
SCS  soil  productivity  figures  expressed 
in  pounds  per  acre  (rather  than  Al^M's). 

In  response  to  SCS  comments. 
Oklahoma,  at  its  own  initiative, 
proposed  to  further  revise  the  Bond 
Release  Guidelines.  Oklahoma  revised 
Appendix  F,  concerning  the  method  of 
production  sampling,  to  (1)  recommend 
that  pastureland  or  grazingland  with  a 
predom.inance  of  warm  season  species 
be  clipped  during  September  or  October 
ajid  pastureland  or  grazingland  with  a 
predominance  of  cool  species  be 
clipped  during  May  or  June,  and  (2) 
requires  that  all  production  samples  be 
clipped  to  ground  level.  Oklahoma  also 
proposed  to  further  revise  Appendix  O. 
concerning  the  niethods  of  calculating 
technical  productivity  standards  on 
pastureland  and  grazingland.  to  (1) 
require  that  the  SCS  soil  productivity 
figure  expressed  in  AUM's  be 
multiplied  by  1560  in  the  calculation  for 
a  technical  productivity  standard  on 
pastureland,  and  (2)  clarify  that  clipping 
is  a  direct  comparison  using  the 
calculation  for  a  technical  productivitv 
standard  on  grazingland  based  on  soil 
productivity  figures  expressed  in 
pounds  per  acre. 

The  Federal  regulations  at  30  CFR 
816.116(a)(1)  and  817.116(a)(1)  require 
that  standards  for  success  and 
statistically  valid  sampling  techniques 
for  m.easuring  success  shall  be  selected 
by  the  regulatory  authority  and  included 
in  an  approved  regulatory  program.  The 
Federal  regulations  at  30  CFR 
816.116(a)(2)  and  817.116(a)(2)  also 
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Oklahoma's  rules  at  section  701.5 
include  definitions  of  "pastureland" 
and  "grazingland"  that  are  identical  to 
the  Federal  regulations.  Oklahoma,  in 
Appendix  O  of  the  Bond  Release 
Guidelines,  refers  to  "pastureland"  and 
"grazingland"  as,  respectively, 
improved  pasture  grasses  and  native 
range  grasses.  Therefore,  because 
Oklahoma's  use  of  the  terms 
"pastureland"  and  "grazingland"  in  the 
Bond  Release  Guidelines  is  consistent 
with  and  no  less  effective  than  the  use 
of  these  terms  in  Oklahoma  rules  and 
the  Fedej-al  regulations,  the  Director  is 
not  requiring  that  Oklahoma  revise  the 
amendment  in  response  to  this 
comment. 

With  respect  to  the  recommendation 
that  Oklahoma  revise  the  method 
described  in  Appendix  O  to  calculate  a 
technical  standard  for  total  production 
on  grazingland  and  pastureland,  OSM 
required  in  its  May  20, 1994,  issue  letter 
that  Oklahoma  revise  the  method 
described  in  Appendix  O  to  accurately 
represent  the  total  productive  potential 
of  soils  based  on  SCS  soil  county  survey 
productivity  figures  expressed  in 
AUM's.  Oklahoma  responded  in  its  July 
21,  1994,  revised  amendment  with 
explanatory  information  and  revisions 
to  Appendix  O  that  addressed  OSM's 
issue  letter  with  respect  to  the 
calculation  of  a  technical  standard  for 
total  production  on  grazingland. 
However,  in  response  to  additional 
August  29,  1994.  SCS  comments 
concerning  the  calculation  of  a  technical 
standard  for  total  production  on 
pastureland.  Oklahoma,  at  its  own 
initiative,  proposed  further  revisions  to 
Appendix  O  in  its  September  2.  1994. 
revised  amendment  (see  finding  No. 
2.K). 

With  respect  to  the  comment  that  the 
methods  described  for  treatment  of  rills 
and  gullies  in  Appendix  R  represent 
normal  practices  used  for  gully  control 
in  the  State  of  Oklahoma,  the  Director, 
as  discussed  in  finding  No.  2. f  above,  is 
approving  the  guidelines  for  repair  of 
rill  and  gullies  in  Appendix  R  as  a 
normal  husbandry  practice. 

SCS  also  responded  on  August  29, 
1994.  with  the  following  comments 
(administrative  record  No.  OK-959.18). 
SCS  again  recommended,  that  because 
both  the  terms  "pastureland"  and 
"grazingland"  as  used  by  Oklahoma  in 
Appendix  O  can  mean  grazingland. 
Oklahoma  use  either  "native 
grazingland"  or  "rangeland"  in  place  of 
the  term  "grazingland."  As  discussed 
above,  in  response  to  a  similar  comment 
made  by  SCS  in  its  March  14. 1994. 
letter.  OSM  is  not  requiring  that 
Oklahoma  revise  the  Bond  Release 
Guidelines  in  response  to  this  comment. 


SCS  recommended  another  means  of 
revising  the  method  for  calculating  a 
technical  productivity  figure  on 
pastureland  in  Appendix  O  of 
Oklahoma's  Bond  Release  Guidelines. 
SCS  recommended  revising  Appendix  O 
to  instruct  the  permittee  to  convert  the 
SCS  soil  survey  AUM  productivity 
figure  to  an  air-dried  pounds  of 
production  per  acre  figure.  The 
conversion  would  take  into 
consideration  the  50  percent  utilization 
rate  that  is  inherent  in  the  ALTM  figure 
by  doubling  the  pounds  of  vegetation 
consumed  by  one  animal  (780  pounds 
per  acre).  That  is  the  SCS  AUM 
productivity  figure  must  be  multiplied 
by  1560  to  convert  it  to  a  production 
figure  in  pounds  per  acre.  This 
converted  figure  would  reflect  the  total 
soil  production  potential. 

In  addition,  SCS  recommended  that 
Oklahoma  revise  Appendix  F  to  require 
that  each  sample  be  clipped  to  the 
ground  and  that  the  area  be  sampled 
once  in  the  spring  for  cool  season 
grasses  and  once  in  the  fall  for  warm 
season  grasses.  SCS  also  commented 
that  the  native  grass  figures  listed  in  an 
SCS  soil  survey  are  direct  production 
figures  and  therefore,  clipping  on 
grazingland  will  be  a  direct  comparison. 

In  response  to  these  SCS  comments. 
Oklahoma,  at  its  own  initiative,  in  its 
September  2.  1994.  submittal,  revised, 
as  recommended  by  the  SCS.  (1) 
Appendix  F.  concerning  the  method  of 
production  sampling,  and  (2)  Appendix 
O.  concerning  the  methods  of 
calculating  technical  productivity 
standards  on  pastureland  and 
grazingland.  As  discussed  in  finding  No. 
2.k  above,  the  Director  is  approving 
Oklahoma's  proposed  revisions  of 
Appendices  F  and  O. 

SCS  commented  that  because  of 
variability  in  weather  and  soil 
conditions,  and  interpolation  of  data, 
that  the  applicable  productivity  levels 
should  be  set  at  90  percent  of  the  yield 
goal.  The  Federal  regulations  at  30  CFR 
816.116(a)(2)  and  817.116(a)(2)  and 
Oklahoma's  rules  at  OAC  460:20^5- 
46(a)(2).  require  for  success  of 
revegetation  that  the  operator 
demonstrate  that  it  has  achieved  90 
percent  of  the  success  standard.  In  other 
words,  the  operation  must,  in  order  to 
demonstrate  success  of  productivity, 
meet  only  90  percent  of  the  technical 
success  standard  that  is  calculated  by 
the  methods  described  in  Appendix  O 
of  Oklahoma's  Bond  Release  Guidelines. 
Therefore,  because  the  Federal 
regulations  and  State  rules  already 
provide  for  the  SCS  recommendation. 
OSM  is  not  requiring  that  Oklahoma 
further  revise  the  Bond  Release 
Guidelines  in  response  to  this  comment. 


SCS  commented  that  Oklahoma 
should  revise  the  definition  of 
"productivity"  in  Appendix  A  in  the 
Bond  Release  Guidelines  to  refer  to  the 
"amount  of  total  standing  biomass" 
rather  than  "harvestable  standing 
bicmass.  '  In  response  to  this  SCS 
comment.  Oklahoma  at  its  own 
initiative  in  its  September  2,  1994. 
submittal,  revised  the  definition  of 
"productivity  '  as  recommended  by  the 
SCS.  As  discussed  in  finding  No.  2.i 
above,  the  Director  is  approving 
Oklahoma's  proposed  revision  of  the 
definition  of  "productivity"  in 
Appendix  A. 

Finally,  SCS  responded  on  October 
,  14.  1994,  that  because  all  re\'isions 
previously  discussed  with  the 
Oklahoma  State  Office  had  been 
included  in  Oklahoma's  September  2, 
1994.  revised  amendment,  it  had  no 
further  comments  (administrative  record 
No.  OK-y59.25). 

b.  Other  Federal  agencies.  The  U.S. 
Fish  and  Wildlife  Service  responded  on 
February  15  and  August  3,  1994.  that  it 
had  no  comments  on  the  proposed 
amendment  (administrative  record  Nos. 
OK-959.02  and  OK-959.13). 

The  U.S.  Bureau  of  Mines  responded 
on  February  16  and  September  25. 1994. 
that  it  had  no  comments  regarding  the 
proposed  amendment  (administrative 
record  Nos.  OK-959.03  and  OK-959.23). 

The  U.S.  Army  Corps  of  Engineers 
responded  on  Februar>'  25.  August  10, 
and  September  30.  1994,  that  the 
proposed  revisions  were  satisfactory 
(administrative  record  Nos.  OK-959.04, 
OK-959.17,  and  OK-959.24). 

The  U.S.  Bureau  of  Land  Management 
responded  on  October  12,  1994,  that  the 
Bond  Release  Guidelines  appeared  to  be 
technically  correct  (administrative 
record  No.  OK-959.26). 

3.  Environmental  Protection  Agency 
(EPA)  Concurrence  and  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
OSM  is  required  to  solicit  the  written 
concurrence  of  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
wafer  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq^). 

None  of  the  revisions  that  Oklahoma 
proposed  to  make  in  its  amendment 
pertain  to  air  or  water  quality  standards. 
Therefore.  OSM  did  not  request  EPA's 
concurrence. 

Pursuant  to  732.17(h)(ll)(i},  OSM 
solicited  comments  on  the  proposed 
amendment  from  EPA  (administrative 
record  No.  OK-960).  EPA  responded  on 
August  24. 1994.  that  it  had  no 
objections  to  approval  of  the  proposed 


revisions  (administrative  record  No. 
OK-962). 

4.  State  Historic  Presentation  Officer 
(SHPOJ  and  the  Advisory  Council  on 
Historic  Presen'ation  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4).  OSM 
solicited  comments  on  the  proposed 
amendment  from  the  SHPO  and  ACHP 
(administrative  record  No.  OK-960). 
Neither  SHPO  nor  ACHP  responded  to 
OSM's  request. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves,  with  additional 
requirements,  Oklahoma's  proposed 
amendment  as  submitted  on  February 
17,  1994,  and  as  revised  and 
supplemented  with  additional 
explanatory  information  on  July  21  and 
September  2,  1994. 

With  the  requirement  that  Oklahoma 
further  revise  the  Bond  Release 
Guidelines,  the  Director  approves,  as 
discussed  in:  finding  No.  2.e, 
subsections  IV.A.l.a  and  b,  and  sections 
VILA  and  B,  concerning  revegetation 
success  standards  for  diversity, 
seasonality,  permanence,  and 
regeneration;  and  finding  No.  2.f. 
subsections  V.B.2.d  and  V.B.2.e, 
concerning  the  use  of  test  plots  as  a 
statistically  valid  sampling  technique 
for  demonstrating  success  of 
productivity  on  prime  farmlands. 

The  Director  approves  Oklahoma's 
revisions  to  the  Bond  Release 
Guidelines,  as  discussed  in:  finding  No. 
1,  Appendices  J  and  V.  concerning 
nonsubstantive  editorial  revisions; 
finding  No.  2.a.  subsection  I.E.3.b, 
concerning  requirements  for  ground 
cover  on  land  reclaimed  for  commercial 
or  industrial  use;  finding  No.  2.b. 
subsection  I.F.3.d,  concerning 
requirements  for  ground  cover  on 
previously  mined  areas;  finding  No.  2.c, 
subsection  I.F.S.b,  concerning  the 
requirements  for  water  discharged  fi-om 
permanent  impoundments,  ponds, 
diversions,  and  treatment  facilities; 
finding  No.  2.d,  subsections  II.B.2.d, 
III.B.2.d.  and  V.B.2.C,  concerning  the 
method  for  calculating  a  technical 
productivity  standard  on  pastureland, 
grazingland,  and  prime  farmland; 
finding  No.  2.g,  subsections  V.B.2.f  and 
VI.B.2.e,  concerning  the  method  for 
calculating  a  technical  productivity 
standard  for  grain  or  hay  crops  on  prime 
and  nonprime  farmland;  finding  No. 
2.h,  subsection  VI.B.2.e,  concerning  the 
method  for  measuring  row  crop 
production  on  nonprime  farmland; 
finding  No.  2.i,  Appendix  A,  concerning 
the  definition  of  "productivity;"  finding 
No.  2.j,  Appendices  A  and  R, 
concerning  the  definition  of  "initial 


establishment  of  permanent  vegetative 
cover"  and  the  repair  of  rills  and  gullies 
as  a  normal  husbandry  practice;  and 
findi.ig  No.  2.k.  Appendix  F,  concerning 
the  method  of  production  sampling,  and 
Appendix  O.  concerning  the  methods  of 
calculating  technical  productivity 
standards  on  pastureland  and 
grazingland. 

In  accordance  with  30  CFR 
732.17(0(1),  the  Director  is  also  taking 
this  opportunity  to  clarify  in  the 
required  amendment  section  at  30  CFR 
936.16  that,  within  60  days  of  the 
publication  of  this  final  riiie.  Oklahoma 
must  either  submit  a  proposed  written 
amendment,  or  a  description  of  an 
amendment  to  be  proposed  that  meets 
the  requirements  of  SMCRA  and  30  CFR 
Chapter  VII  and  a  timetable  for 
enactment  that  is  consistent  with 
Oklahoma's  established  administrative 
or  legislative  procedures. 

The  Federal  regulations  at  30  CFR 
Part  936,  codifying  decisions  concerning 
the  Oklahoma  program,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCR.A. 

VI.  Procedural  Determinations 

1.  Executive  Order  J 2866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12886 
(Regulator)-  Platming  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews'required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  h?s 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatorv 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15.  and  732.17(h)(10), 
decisions  on  proposed  State  rcgul.itory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
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Title  30,  Chapter  VII. 
T  of  the  Code  of  Federal 
is  amended  as  sot  forth 


PART  936 -OKLAHOMA 

1.  The  authority  citation  for  Part  936 
continues  to  read  as  follows: 

Authorit|:  30  U.S.C.  1201  et  seq. 

Sectiin  936  15  is  amended  by 
pa  ragraph  (n)  to  read  as  follows: 


§  936.1 5    Approval  of  regulatory  program 
amendments. 

•         »         •         •         * 

(n)  Revisions  to  the  following 
provisions  of  the  Bond  Release 
Guidelines,  which  include  revegetation 
success  standards  and  statistically  valid 
sampling  techniques,  and  guidelines  for 
phase  I.  II.  and  III  bond  release,  as 
Submitted  to  OSM  on  February  17, 1994. 
and  as  revised  and  supplemented  with 
explanatory  information  on  July  21  and 
September  2. 1994.  are  approved 
effective  January  10,  1995:    . 

Subsection  I.E.3.b,  concerning 
requirements  for  ground  cover  on  land 
reclaimed  for  commercial  or  industrial 
use; 

Subsection  I.F.3.d.  concerning 
requirements  for  ground  cover  on 
previously  mined  areas; 

Subsection  I.F.S.b.  concerning  the 
requirements  for  water  discharged  from 
permanent  impoundments,  ponds, 
diversions,  and  treatment  facilities: 

Subsections  II.B.2.d,  III.B.2.d,  and 
V.B.2.C.  concerning  the  method  for 
calculating  a  technical  productivity 
standard  on  pastureland.  grazinglaikl. 
and  prime  farmland; 

SuDsections  IV.  A.  la  and  b,  and 
sections  VILA  and  B.  concerning 
revegetation  success  standards  for 
diversity,  seasonality,  permanence,  and 
regeneration: 

Subsections  V.B.2.d  and  V.B.2.e. 
concerning  the  use  of  test  plots  as  a 
statistically  valid  sampUng  technique 
for  demonstrating  success  of 
productivity  on  prime  farmlands; 

Subsections  V.B.2.f  and  VI.B.2.e. 
concerning  the  method  for  calculating  a 
technical  productivity  standard  for  grain 
or  hay  crops  on  prime  and  nonprime 
farmland; 

Subsection  VI.B.2.e.  concerning  the 
method  for  measuring  row  crop 
production  on  nonprime  farmland; 

Appendix  A,  concerning  the 
definitions  of  "initial  establishment  of 
permanent  vegetative  cover"  and 
"productivity;" 

Appendix  F.  concerning  the  method 
of  sampling  for  productivity; 

Appendices  J  and  V,  concerning 
editorial  revisions;  and 

Appendix  R.  concerning  the  repair  of 
rills  and  gullies  as  a  normal  husbandry 
practice; 

Appendix  O,  concerning  the  methods 
for  calculating  technical  productivity 
standards  on  lands  reclaimed  for  use  as 
pastureland  and  grazingland. 

3.  Section  936.16  is  revised  to  read  as 
follows: 

§936.16    Required  regulatory  program 
amendments. 

Pursuant  to  30  CFR  732.17(f)(1). 
Oklahoma  is  required  to  submit  to  OSM 


by  the  specified  date  the  following 
written,  proposed  program  amendment, 
or  a  description  of  an  amendment  to  be 
proposed  that  meets  the  requirements  of 
SMCRA  and  30  CFR  Chapter  VII  and  a 
timetable  for  enactment  that  is 
consistent  with  Oklahoma's  established 
administrative  or  legislative  procedures. 

(a)  Reserved. 

(b)  Reserved. 

(c)  By  March  13. 1995.  Oklahoma 
shall  revise  sections  II.B  and  III.B  in  the 
Bond  Release  Guidelines  to  identify  the 
method  it  will  use  in  developing  a 
phase  III  revegetation  success  standard 
for  diversity  on  lands  reclaimed  for  use 
as  pasturland  and  grazingland. 

(d)  Reser\'ed. 

(e)  Reserved. 

(f)  Reserved. 

(g)  By  March  13. 1995.  Oklahoma 
must  submit,  before  Oklahoma  allows 
the  use  of  test  plots  as  proposed  .it 
subsections  V.B.2.d  and  V.B.2.e  in  the 
Bond  Release  Guidelines,  evidence  of 
consuhation  with  the  U.S.  Soil 
Conservation  Service  regarding  the  use 
of  test  plots  as  a  statistically  valid 
sampling  technique  for  demonstrating 
success  of  productivity  on  prime 
farmlands. 
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30  CFR  Part  944 

Utah  Regulatory  Program 

action:  Proposed  rule;  reopening  and 
extension  of  public  comment  period  on 
proposed  amendment. 

SUMMARY:  OSM  is  announcing  receipt  of 
additional  explanatory  information 
pertaining  to  a  previously  proposed 
amendment  to  the  Utah  regulatory 
program  (hereinafter,  the  "Utah 
program")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  additional  explanatory- 
information  for  Utah's  proposed  rule 
pertains  to  liability  self-insurance 
requirements  for  coal  mining 
operations.  The  amendment  is  intended 
to  allow  coal  mining  operators  who 
qualify  as  government  entities  under  the 
Utah  Interlocal  Cooperation  Act  and  the 
Utah  Governmental  Immunity  Act  to 
provide  ascertain  amount  of  their 
liability  insurance  through  self- 
insurance. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  m.s.t..  January  25. 
1995. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Thomas 
E.  Ehmett  at  the  address  listed  below. 


Copies  of  the  Utah  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Mondav 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Albuquerque  Field 
Office. ' 

Thomas  E.  Ehmett,  Acting  Director. 
Albuquerque  Field  Office,  Office  of 
.Surface  Mining  Reclamation  and 
Enforcement,  505  Marquette  Avenue. 
NW..  Suite  1200,  Albuquerque,  New 
Mexico  87102 
Utah  Coal  Regulatory  Program,  Division 
of  Oil.  Gas  and  Mining.  355  West 
North  Temple.  3  Triad  Center.  Suite 
350.  Salt  Lake  Citv,  Utah  84180-12C3. 
Telenhi'.ne:  (801)  538-5340. 
FOR  FUR  ntR  INFORMATION  CONTACT: 
Thomas  E.  Ehjnett,  Telephone:  (505) 
766-1486. 

f 'JPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Utah  Program 

On  January  21. 1981.  the  Secretary  of 
the  Interior  conditionally  approved  the 
Utah  program.  General  background 
information,  on  the  Utah  program, 
including  tlie  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Utah 
program  can  be  found  in  the  January  21. 
1981.  Federal  Register  (46  FR  5899). 
Subsequent  actions  concerning  Utah's 
program  and  program  amendments  can 
be  found  at  30  CFR  944.15,  944.16.  and 
944.30. 

II.  Proposed  Amendment 

By  letter  dated  October  4.  1994,  Utah 
submitted  a  proposed  amendment  to  its 
program  pursuant  to  SMCRA 
(administrative  record  No.  UT-979). 
Utah  submitted  the  proposed 
amendment  at  its  own  initiative  with 
the  intention  of  allowing  companies  in 
the  coal  industry,  if  they  so  desire,  to 
provide  a  certain  amount  of  their 
liability  insurance  through  self- 
insurance.  The  provision  of  the  Utah 
Coal  Mining  Rules  that  Utah  proposes  to 
revise  is  Utah  Administrative  Rule 
(Utah  Admin.  R.)  645-301-890.400, 
Terms  and  Conditions  for  Liability 
Insurance. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  October  21. 
1994.  Federal  Register  (59  FR  53123). 
provided  an  opportunity  for  a  public 
hearing  or  meeting  on  its  substantive 
adequacy,  and  invited  public  comment 
on  its  adequacy  (administrative  record 
No.  UT-982).  Because  no  one  requested 
a  public  hearing  or  meeting,  none  was 


held.  The  public  comment  period  ended 
on  November  21.  1994. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to  the 
provision  of  Utah's  Coal  Mining  Rules  at 
Utah  Admin.  R.  645-301-890.400.  OSM 
notified  Utah  of  the  concerns  by  letter 
dated  November  30,  1994 
(administrative  record  No.  UT-992). 
Utah  responded  in  a  letter  dated 
December  16, 1994,  by  submitting 
additional  explanatory  information 
(administrative  record  No.  UT-999). 

In  response  to  the  issue  letter,  Utah 
proposes  additional  explanatory 
information  with  the  intention  of 
clarifying  that  Utah's  proposed  revision 
to  Utah  Admin.  R.  645-301-890.400 
will  allow  companies  in  the  coal 
industry  to  provide  a  certain  amount  of 
their  liability  insurance  through  self- 
insurance  only  if  they  quali'v  :js 
government  entities  under  ilj  a  Utah 
statutory  provision  allowing  for  the 
creation  by  two  or  more  public  agencies 
of  a  separate  legal  or  administrative 
entity  at  Utah  Code  .Annotated  (U.C.A.) 
§  1 1-1 3-5.5(2)(a)  of  the  Utah  Interiocal 
Cooperation  Act  and  (2)  a  Utah  self- 
insurance  statutorv  provision  at  U.C.A. 
§  63-30-28  of  the  Utah  Governmental 
immunity  Act. 

III.  Public  Comment  Procedures 

OSM  is  reopening  the  comment 
period  on  the  proposed  Utah  program 
amendment  to  provide  the  public  an 
opportunity  to  reconsider  the  adequacy 
of  the  proposed  amendment  in  light  of 
die  additional  materials  submitted.  In 
accordance  with  the  provisions  of  30 
CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  tlie  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
U'tah  program. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Albuquerque  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

rV.  Procedural  Determinations 

I.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 


2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCR.A  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  ba^cd 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCR.A  end 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730.  731.  and  732  hdve 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rale  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  nf 
section  102(2)IC)  of  the  National 
Environmental  Policy  Art  (42  U.S.C. 
4332{2)(C)). 

4.  Papenvork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  the  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 
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V.  List  of  Silbjects  in  30  CFR  Part  944 

Intergove  nmental  relations.  Surface 
Uni  lerground  mining. 
Janvar>-  3. 1995. 


mining 
Dated 
Charles  E. 

Acting  AssisHint 

Center. 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Pari  3 

RIN290O-Ah^12 

Exclusions  from  Income  (RECA 
Payments) 

AGENCY:  Debartment  of  Veterans  Affairs. 
action:  Fin,  il  rule. 


Ti 
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DATE:  This  amendment  is 
Odtober  15.  1990.  the  date 
Pub.  L.  101-426. 
INFORMATION  CONTACT:  Paul 
Consultant.  Regulations 
Compfensation  and  Pension 

Vel  erans  Benefits 
inistra  ion.  810  Vermont  Avenue, 
igton,  DC  20420.  telephone 
10. 

INFORMATION:  Public 
the  Radiation  Exposure 
on  Act  (RECA).  was  enacted 
to  compensate  individuals 
1  ive  suffered  adverse  health 
working  in  uranium  mines 
dcjwnwind  of  above-ground 
Section  6(h)  of  that  law 
RECA  payments  shall  not 
as  income  or  resources  for 


purposes  of  determining  eligibility  for 
benefits  described  in  section 
3803(c)(2)(C)  of  Title  31.  United  States 
Code.  Title  31  U.S.C.  3803(c)(2)(C)(viii) 
lists  benefits  under  chapters  11,  13  and 
1 5  of  Title  38.  United  States  Code, 
which  governs  pay-ment  of  VA  benefits. 

VA  administers  several  income-based 
benefit  programs  under  w^hich  a 
claimant's  countable  income  determines 
the  rate  of  VA  benefits  payable.  Net 
worth  may  also  affect  eligibility.  Those 
affected  by  RECA  are  death 
compensation  (38  U.S.C.  chapter  11). 
Parents'  Dependency  and  Indemnity 
Compensation  (38  U.S.C.  chapter  13) 
and  the  Improved  Pension  program  (38 
U.S.C.  chapter  15).  Other  VA  benefits 
which  are  income-based,  notably  the 
prior  pension  programs  known  as  the 
Section  306  and  Old  Law  pension 
programs,  are  no  longer  authorized 
under  thocf  chapters  of  38  U.S.C.  listed 
in  Public  Law  101-426. 

VA  regulations  at  38  CFR  3.271  state 
that  payments  of  any  kind  from  any 
source  shall  be  counted  as  income  for 
purposes  of  the  Improved  Pension 
program  unless  specifically  excluded 
under  38  CFR  3.272.  38  CFR  3.261(a) 
indicates  whether  various  categories  of 
income  are  included  or  excluded  when 
determining  eligibility  for  Parents 
Dependency  and  Indemnity 
Compensation  or  pension  programs 
which  were  in  effect  prior  to  January  1 . 
1979.  It  also  indicates  whether  various 
categories  of  income  are  included  or 
excluded  when  determining  whether  a 
parent  qualifies  as  a  dependent  parent 
for  purposes  of  38  U.S.C.  chapter  11.  38 
CFR  3.274  states  that  Improved  Pension 
shall  be  denied  or  discontinued  when 
the  corpus  of  a  claimant's  estate  is  such 
that  it  is  reasonable  that  some  of  the 
estate  be  used  for  the  claimant's 
maintenance. 

We  are  amending  38  CFR  3.261. 
3.262.  and  3.272  to  show  that  RECA 
payments  are  excludable  from  countable 
income  for  Parents'  Dependency  and 
Indemnity  Compensation,  the  Improved 
Pension  program,  and  in  determining 
whether  a  parent  is  dependent  for   ' 
purposes  of  38  U.S.C.  chapter  11.  We 
are  amending  38  CFR  3.275  to  show  that 


RECA  payments  are  not  to  be  included 
in  computing  an  Improved  Pension 
claimant's  net  worth.  Net  worth  is  not 
a  factor  for  Parents'  Dependency  and 
Indemnity  Compensation.  The  purpose 
of  this  rule  is  to  amend  the  regulations 
to  be  consistent  with  the  provisions  of 
section  6  of  Public  Law  101-426. 

This  final  rule  is  made  effective 
without  notice  and  comment  since  it 
makes  changes  merely  to  reflect 
statutory  requirements. 

The  Secretary-  certifies  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatorv  Flexibility  Act 
(RFA).  5  U.S.C.  601-612'.  This  rule  will 
directly  affect  VA  beneficiaries  but  will 
not  affect  small  businesses.  Therefore, 
pursuant  to  5  U.SC.  605(b).  this  final 
regulation  is  exempt  from  the  initial  and 
final  regulatory  flexibility  anal\  '■■.■■s 
requirements  of  sections  603  and  604. 

The  catalog  of  Federal  Domestic  .\ssistance 
program  numbers  are  64.104,  64.105,  64.109. 
and64.no. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims.  Health  care. 
Individuals  with  disabilities.  Pensions. 
Veterans. 

Approved:  December  22.  1994. 
Jesse  Bro%vn. 
Secretary-  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  tlie 
preamble.  38  CFR  Part  3  is  amended  as 
follows: 

PART  3— ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3. 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  unless 
otherwise  noted. 

2.  In  §  3.261,  a  new  paragraph  (a)(38) 
is  added  to  read  as  follows: 

§  3.261    Character  of  Income;  exclusions 
and  estates. 

(a)  Income 


(38)  Income  r^eived  under  Section  6  of  thr 
Radiation  E:  posure  Compensation  Act  (Pub  L.  101-42b) 


Excluded 


Excluded 


Included 


Included 


J.262(w) 


62.  paragraph  (w)  and  its 
citation  are  added  to  read  as 


3.  In  §3. 
authority 
follows: 
§3.262    Evaluation  of  Income. 


(w)  Radiation  Exposure 
Compensation  Act.  For  the  purposes  of 
parents'  dependency  and  indemnity 
compensation,  there  shall  be  excluded 
from  income  computation  payments 


under  Section  6  of  the  Radiation 
Exposure  Compensation  ^ct  of  1990. 
(Authority:  42  U.S.C.  2210  note) 


4.  In  §  3.272,  paragraph  (s)  and  its 
authority  citation  are  added  to  read  as 
follows: 

§  3.272    Exclusions  from  Income. 

*         *         *         «         « 

(s)  Radiation  Exposure  Compensation 
Act.  Any  payment  made  under  Section 
6  of  the  Radiation  Exposure 
Compensation  Act  of  1990. 

(.Authority:  42  U  S.C.  2210  note) 

5.  In  §  3.275,  paragraph  (h)  and  its 
authority  citation  are  added  to  read  as 
follows: 

§  3.275    Criteria  for  evaluating  net  worth. 

***** 

(h)  Radiation  Exposure  Compensation 
Act.  There  shall  be  excluded  from  the 
corpus  of  estate  or  net  worth  of  a 
claimant  any  payment  made  under 
Section  6  of  the  Radiation  Exposure 
Compensation  Act  of  1990. 

(Authority:  42  U.S.C.  2210  note) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[OAQPS  No.  CA-102-3-€756b:  FRL-5135- 

6) 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  Interim 
Final  Determination  That  State  Has 
Corrected  the  Deficiency 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Interim  final  nile. 

SUMMARY:  Elsewhere  in  today's  Federal 
Register  EPA  has  published  a  notice  of 
proposed  rulemaking  for  full  approval 
of  revisions  to  the  Cafifomia  State 
Implementation  Plan.  The  revisions 
concern  rules  from  the  Placer  Countv 
Air  Pollution  Control  District  (PCAPCD) 
and  the  San  Diego  Countv  Air  Pollution 
Control  District  (SDCAPCD):  PCAPCD 
Rule  223,  Metal  Container  Coating; 
PCAPCD  Rule  410,  Recordkeeping  for 
Volatile  Organic  Compound  Emissions; 
and  SDCAPCD  Rule  67.4,  Metal 
Container,  Metal  Closure,  and  Metal 
Coil  Coating  Operations.  The  proposed 
rulemaking  provides  the  public  with  an 
opportunity  to  comment  on  EPA's 
action  approving  PCAPCD  Rules  223 
and  410,  and  SDCAPCD  Rule  67.4. 
Based  on  the  proposed  full  approval, 
EPA  is  making  an  interim  final 
determination  by  this  action  that  the 
State  has  corrected  the  deficiencies  for 


which  sanctions  clocks  began  on  June 
16,  1993.  This  action  will  defer  the 
application  of  the  offset  sanctions  and 
defer  the  application  of  the  highway 
sanctions.  Although  the  interim  final 
action  is  effective  upon  publication, 
EPA  will  take  comment.  If  no  comments 
are  received  on  this  action  or  EPA's 
proposed  approval  of  the  State's 
submittal,  EPA  will  finalize  its 
determination  that  the  State  has 
corrected  the  deficiencies  that  started 
the  sanctions  clocks  by  publishing  a 
notice  of  final  rulemaking  in  the  Federal 
Register.  If  comments  are  received  on 
EPA's  proposed  approval  and  this 
interim  final  action,  EPA  will  publish  a 
final  notice  taking  into  consideration 
any  comments  received. 

DATES:  Effective  Date:  January  10,  1995. 

Comments:  Comments  must  be 
received  by  February  9,  1995. 
ADDRESSES:  Comments  should  be  sent 
to:  Daniel  A.  Meer,  Rulemaking  Section 
(A-5-3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 

The  State  submittal  and  EPA's 
analysis  for  that  submittal,  which  are 
the  basis  for  this  action,  are  available  for 
public  review  at  the  above  address  and 
at  the  following  locations: 

California  Air  Resources  Board, 
Stationary'  Source  Division.  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95814. 

Placer  County  Air  Pollution  Control 
District,  11464  B  Avenue.  Auburn.  CA 
95603. 

San  Diego  County  Air  Pollution 
Control  District.  9150  Chesapeake  Drive. 
San  Diego.  CA  92123. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  A.  Meer.  Rulemaking  Section  (A- 
5-3).  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX.  75  Hawthorne  Street,  San 
Francisco,  CA  94105.  Telephone:  (415) 
744-1185. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  April  5,  1991.  the  State  submitted 
PCAPCD  Rule  223.  Can  Coating; 
PCAPCD  Rule  410.  Recordkeeping  for 
.  Volatile  Organic  Compound  Emissions; 
and  SDCAPCD  Rule  67.4,  Metal 
Container,  Metal  Closure,  and  Metal 
Coil  Coating  Operations,  for  which  EPA 
published  limited  disapprovals  in  the 
Federal  Register  on  June  16, 1993.  58 
FR  33196.  EPA's  disapproval  actions 
started  18-month  clocks  for  the 
application  of  one  sanction  (followed  by 
a  second  sanction  6  months  later)  under 
section  179  of  the  Clean  Air  Act  (Act) 
and  24-month  clocks  for  promulgation 


of  Federal  Implementation  Plans  (FIP) 
under  section  110(c)  of  the  Act.  The 
State  subsequently  submitted  revised 
rules  on  October  19, 1994,  November 
30,  1994,  and  December  21,  1994.  In  the 
Proposed  Rules  section  of  todays 
Federal  Register,  EPA  has  proposed  full 
approval  of  the  State  of  California's 
submittal  of  PCAPCD  Rule  223.  Metal 
Container  Coating;  PCAPCD  Rule  410. 
Recordkeeping  for  Volatile  O.'-ganic 
Compound  Emissions;  and  SDCAPCD 
Rule  67.4,  Metal  Container,  Metal 
Closure,  and  Metal  Coil  Coating 
Operations. 

Based  on  the  proposed  approval  set 
forth  in  today's  Federal  Register.  EPA 
believes  that  it  is  more  likely  than  not 
that  the  State  has  corrected  the  original 
disapproval  deficiencies.  Therefore. 
EPA  is  taking  this  interim  final 
rulemaking  action,  effective  on 
publication,  finding  that  the  State  has 
corrected  the  deficiencies.  However. 
EPA  is  also  providing  the  public  with  an 
opportunity  to  comment  on  this  final 
action.  If,  based  on  any  comments  on 
the  action  deferring  application  of 
sanctions  and  any  comments  on  EPA's 
proposed  full  approval  of  the  State's 
submittal,  EPA  determines  that  the 
State's  submittal  is  not  fully  approvable 
and  this  interim  final  action  was 
inappropriate.  EPA  will  either  propose 
or  take  final  action  finding  that  the  State 
has  not  corrected  the  original 
disapproval  deficiencies.  As 
appropriate.  EPA  will  also  issue  an 
interim  final  determination  or  a  final 
determination  that  the  deficiencies  have 
not  been  corrected.  Until  EPA  takes 
such  an  action,  the  application  of 
sanctions  will  continue  to  be  deferred 
and/or  stayed. 

This  action  does  not  stop  the 
sanctions  clocks  that  started  for  these 
areas  on  June  16.  1993.  However,  this 
action  will  defer  the  application  of  the 
offsets  sanctions  and  will  defer  the 
application  of  the  highway  sanctions. 
See  59  FR  39832  (Aug.  4.  1994).  If  EPA 
publishes  a  notice  of  final  rulemaking 
fully  approving  the  State's  submittal, 
such  action  will  permanently  stop  the 
sanctions  clocks  and  will  permanently 
lift  any  applied,  stayed  or  deferred 
sanctions.  If  EPA  must  withdraw  the 
proposed  full  approval  based  on  adverse 
comments  and  EPA  subsequently 
determines  that  the  State,  in  fact,  did 
not  correct  the  disapproval  deficiencies, 
the  sanctions  consequences  described  in 
the  sanctions  rule  will  applv.  See  59  FR 
39832.  to  be  codified  at  40  CFR  52.31. 

n.  EPA  Action 

EPA  is  taking  interim  final  action 
finding  that  the  State  has  corrected  the 
disapproval  deficiencies  that  started  the 
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g  process  to  temporarily  stay 
while  EPA  completes 
process  on  the 
y  of  the  State's  submittal, 
ith  respect  to  the  effective 
action,  EPA  is  invoking  the 
axception  to  the  30-day 
rement  of  the  APA  because 
of  this  notice  is  to  relieve 
See  5  U.S.C.  553(d)(1). 


a: 


cor  "ect 


III.  Regulal  ory  Process 

Under  th;  Regulatory  Flexibility  Act. 
5  U.S.C.  Se  ;tion  600  et  seq..  EPA  must 
prepare  a  r<  gulatory  flexibility  analysis 
assessing  tt  e  impact  of  any  proposed  or 
final  rule  oi  i  small  entities.  5  U  S.C. 


V  noted,  however,  by  this  action 
[ig  the  public  with  a  chance  to 
E  'A's  determination  after  the  effective 
rill  consider  any  coomienls  received 
whether  to  reversie  siirh  action. 


sections  603  and  604.  Alternatively. 
EPA  may  certif>'  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
goveriunent  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

This  action  temporarily  relieves 
sources  of  an  additional  burden 
potentially  placed  on  them  by  the 
sanctions  provisions  of  the  Act. 
Therefore.  I  certify  that  it  does  not  have 
an  impact  on  any  small  entities. 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  action  from 
review  undf:  Executive  Order  12866. 

List  of  Subjei;ts  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  hydrocarbons. 
Intergovernmental  regulations. 
Reporting  and  recordkeeping.  Ozone, 
and  Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401-7671q 

Dated:  December  27. 1994. 
Felicia  Marcus, 
Regional  Administrator 
IFR  Doc.  95-520  Filed  1-9-95:  8:45  am] 

BILLING  CODE  6560-50-P 


40  CFR  Part  52 

[CT-11-1-5813;  ME-11-1-6313;  RI-10-1- 
6319;  VT -6-1-6312;  A-1-FnL-512C>-8J 

Approval  and  Promulgation  of  Air 
Quality  Inriplementation  Plans; 
Connecticut,  Maine,  Rhode  Island,  and 
Vermont;  Emission  Statements 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  nile. 

SUMMARY:  EPA  is  approving  revisions  to 
the  respective  Slate  Implementation 
Plans  (SIPs)  for  the  following  four 
States:  Connecticut,  Maine,  Rhode 
Island,  and  Vermont.  Revisions  to  the 
SIP  were  submitted  by  each  of  these 
foiu  States  to  implement  an  emission 
statement  program  for  stationary  sources 
throughout  the  State.  Cormecticut 
submitted  section  22a-174-4(c)(t). 
under  the  section  entitled 
"Recordkeeping  and  Reporting  ".  and 
amendments  to- the  SIP  narrative 
entitled  "Revision  to  State 
Implementation  Plan  for  Air  Quality 
Emission  Statements"  on  January  12. 
1993.  On  January  3, 1994.  Maine 
submitted  Chapter  137.  "Emission 
Statements"  and  amendments  to 
Chapter  100,  "Definitions."  Rhode 
Island  submitted  amendments  to 
Regulation  Number  14  entitled  "Record 
Keeping  and  Reporting"  on  January  12. 


1993.  On  August  9,  1993,  Vermont 
submitted  a  rule  entitled  "Registration 
of  Air  Contaminant  Sources,"  sections 
5-801  through  5-806,  and  a  SIP 
Narrative,  "State  of  Vermont  Air  Quality 
Implementation  Plan,  February  1993." 
These  SIP  revisions  were  submitted  by 
the  States  to  satisfy  the  Federal 
requirements  for  an  emission  statement 
program  as  part  of  the  SIP. 
EFFECTIVE  DATE:  This  rule  will  become 
effective  on  February  9,  1995. 
ADDRESSES:  Copies  of  the  States' 
submittals  and  other  information  are 
available  for  inspection  during  normal 
business  hours,  by  appointment,  at  the 
following  locations:  Air.  Pestici  Jt-s  and 
Toxics  Management  Division,  U.S 
Environmental  Protection  Agency, 
Region  I.  One  Congress  Street.  10th 
floor.  Boston,  MA  02203  and  Public 
Information  Reference  Unit, 
Environmental  Protection  Agency,  401 
M  Street,  S.W..  Washington,  D.C." 20460. 
In  addition,  Connecticut's  submittal  is 
available  at  the  Bureau  of  Air 
Management.  Department  of 
Environmental  Protection.  State  Office 
Building,  165  Capitol  Avenue,  Hartford, 
CT  06106;  Maine's  submittal  is  available 
at  the  Bureau  of  Air  Quality  Control, 
Department  of  Environmental 
Protection.  State  House,  Station  17, 
Augusta,  ME  04333;  FJiode  Island's 
submittal  is  available  at  the  Division  of 
Air  and  Hazardous  Materials, 
Department  of  Environmental 
Management,  291  Promenade  Street, 
Providence,  Rl  02908-5767;  and 
Vermont's  submittal  is  available  at  the 
Air  Pollution  Control  Division,  Agency 
of  Natural  Resources,  Department  of 
Environmental  Management,  Building  3 
South,  103  South  Main  Street. 
Waterbury,  VT  05676. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daria  L.  Dilaj  at  (617)  565-3249. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  21.  1994  (59  FR  48411). 
EPA  published  a  notice  of  proposed 
rulemaking  (NPR)  for  the  States  of 
Connecticut,  Maine,  Rhode  Island,  and 
Vermont.  The  NPR  propo.sed  approval 
of  the  emission  statement  regulations 
adopted  by  these  states.  No  public 
comments  were  received  on  the  NPR. 

The  following  SIP  revisions  address 
sections  182(a)(3)(B)  and  184(bj(2)  of  the 
Clean  Air  Act,  which  require  that  States 
develop  and  submit,  as  SIP  revisions, 
rules  which  establish  annual  reporting 
requirements  for  precursors  of  ozone 
from  stationary  sources. 

The  State  ofConnecticut  developed 
an  emission  statement  program  using 
the  existing  regulatory  authority  given 


by  section  22a-174-4(c)(l),  under  the 
section  entitled  "Recordkeeping  and 
Reporting".  Section  22a-174-4{c)(l) 
was  previously  numbered  as  19-508- 
4(c)(])  in  Connecticut's  SIP.  In  response 
to  additional  requirements  of  the 
emission  statement  program  which  were 
not  covered  by  section  22a-l 74— 4(c)(1). 
Connecticut  revised  its  SIP  narrative 
entitled  "Revision  to  State 
Implementation  Plan  for  Air  Quality 
Emission  Statements."  and  submitted  if 
to  EPA  as  a  SIP  revision  on  Januarv  12. 
1993. 

The  State  of  Maine  formally 
submitted  Chapter  137,  "Emission 
Statements"  and  an  amendment  to 
Chapter  iOO  "Definitions  "  to  address 
the  emission  statement  requirements  of 
the  CAA  on  January  3,  1994. 

On  January-  12.  1993.  the  State  of 
Rhode  Island  formally  submitted  its  Air 
Pollution  Control  Regulation  Number  14 
entitled  "Record  Keeping  and 
Reporting"  which  had  been  amended  to 
require  emission  statements. 

Vermont  developed  an  emission 
statement  program  using  existing 
regulator}'  authority  given  by  Vermont's 
rule  entitled  "Registration  of  Air 
Contaminant  Sources.  "  sections  5-301 
through  5-806.  In  response  to  additional 
requirements  of  the  emission  statement 
program  which  were  not  covered  by 
sections  5-801  through  5-806,  Vermont 
revised  its  SIP  narrative  entitled  "State 
of  Vermont  Air  Quality  Implementation 
Plan,  Februarv'  1993,"  and  submitted 
sections  5-801  through  5-806,  and  the 
SIP  narrative,  to  EPA  as  a  SIP  revision 
on  August  9,  1993. 

Other  specific  requirements  of 
emission  statements  and  the  rationale 
for  EP.^'s  proposed  action  are  explained 
in  the  NPR  and  will  not  be  restated  here. 

Final  Action 

EPA  has  evaluated  the  States' 
submittals  for  consistency  with  the 
Clean  Air  Act,  EPA  regulations,  and 
EPA  policy.  EPA  has  determined  that 
the  proposed  rules  meet  the  Clean  Air 
Act's  requirements  and  is  approving  or 
reapproving  the  following  rules  under 
section  110(k)(3):  Connecticut's  section 
22a-174-4(c)(l).  under  the  section 
entitled  "Recordkeeping  and 
Reporting;"  Rhode  Island's  regulation 
Number  14  entitled  "Record  Keeping 
and  Reporting;  "  Vermont's  rale  entitled 
"Registration  of  Air  Contaminant 
Sources,"  sections  5-801  through  5- 
806;  Maine's  Chapter  137,  "Emission 
Statements"  and  amendments  to 
Chapter  100,  "Definitions;  "  and  the  SIP 
narrative  revisions  from  Connecticut 
entitled  "Revision  to  State 
Implementation  Plan  for  Air  Quality 
Emission  Statements,"  and  Vermont 


entitled  "State  of  Vermont  Air  Quality 
Implementation  Plan,  February  1993." 
Based  upon  EPA's  evaluation  of 
Connecticut's  and  Rhode  Island's 
January  12,  1993  submittals,  Vermont's 
August  9,  1993  submittal,  and  Maine's 
January  3,  1994  submittal,  EPA  is 
approving  the  emission  statement 
submissions  as  revisions  to  the  ozone 
SIP. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
Implementation  Plan.  Each  request  for 
revision  to  any  State  Implementation 
Plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutorv  and 
regulatory  requirements. 

Risgulator>'  Process 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  spq  .  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rale  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  ruie  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  erf  Appeals  for  the  appropriate 
circuit  by  March  13,  1995.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

As  noted  elsewhere  in  this  action. 
EPA  received  no  adverse  public 
comment  on  the  proposed  action.  As  a 
direct  result,  the  Regional  .Administrator 
has  reclassified  this  action  from  Table  2 
to  Table  3  under  the  processing 
procedures  published  in  the  Federal 
Register  on  January  19.  1989  (54  FR 
2214)  and  revisions  to  these  procedures 
issued  on  October  4.  1993  in  an  EPA 
memorandum  entitled  "Changes  to  State 
Implementation  Plan  (SIP)  Tables." 

On  January  6.  1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  revisions  (54  FR 
2222)  from  the  requirements  of  section 
3  of  Executive  Order  12291  for  a  period 


of  two  years.  The  US  EPA  has  submitted 
a  request  for  a  permanent  waiver  for 
Table  2  and  Table  3  SIP  revisions.  The 
OMB  has  agreed  to  continue  the 
temporary  waiver  imtil  such  time  as  it 
rules  on  EPA's  request.  This  request 
continues  in  effect  under  Executive 
Order  12366  which  superseded 
Executive  Order  12291  on  September 
30,  1993. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  reqi;irements.  I 
certif}  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-Slate  relationship  under  the 
CAA.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquin,'  into  the  economic 
reasonableness  of  state  action.  The  CA.A 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S  C. 
7410(a)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implempntation  Plan  for  the  States  of 
Connecticut  Maine.  Rhode  Island,  and    - 
Vermont  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1 .  1983. 

Dated:  .\ovember  14.  1994 
lohnP.  DeVillars, 
Rpgional  Administrator,  Region  1. 

Part  52  of  chapter  I.  title  40  of  the 
Code  of  Federal  Regulations  is  amended 

as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U  S.C.  7401-7671q. 

Subpart  H — Connecticut 

2.  Section  52.370  is  amended  by 
adding  paragraph  (c)(66)  to  read  as 
follows: 

§  52.370    Identification  of  plan. 

*         •         •         *         * 

(c)  *  *  * 

(66)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Connecticut  Department  of 
Environmental  Protection  on  Januarv 
12,1993. 


JMI 


2326 


jar ,' 
tl  e 


0 


(i)  Incorpc 

(A)  Letter 
Department 
dated  Janu 
reiLision  to 
Implementation 

(B)  Sectioi 
Connecticut 
Abatement 
section  entit 
Reporting.' 
was  previ 
4(c)(1)  in 
4(c)(1)  in 
became  effecii 
Connecticut 
Connecticut 
statement 
regulatou' 
22a-174-4(c|( 
entitled  "Re 
Recordkeepi 

(ii)  Additi 

(A)  State  i 

narrative  ent 


ration  by  reference, 
rom  the  Connecticut 
)f  Environmental  Protection 
12,  1993  submitting  a 
Connecticut  State 
Plan. 
22a-174-4(c)(l)of 
Regulations  for  the 
Air  Pollution,  under  the 
ed  "Recordkeeping  and 
Section  22a-174-4(c)(l) 
numbered  as  19-508- 
s  SIP.  19-508- 
s  SIP. 19-508-4 
ve  in  the  State  of 
3n  October  31,  1977. 
developed  an  emission 
using  the  existing 
ity  given  by  section 
1)  under  the  section 
orting  and 

'S"- 

inal  information. 

plementation  Plan 

tied  "Revision  to  State 


ioui  ly 

Co  mecticuf 
Co  mecticuf 


pr  )gram 
ai  thori 


n 


State  citatloi 


100 


137 


5.  Section 
adding  para 
follows: 


(c)  •  • 

(42)  Revis 
Implementati 
Rhode  Islanc 


State  citati  in 


No.  14 


'ederal  Register  /  Vol.  60.  No.  6  /  Tuesday,  January  10.  1995  /  Rules  and  Regulations 


Implementation  Plan  for  Air  Quality 
Emission  Statements"  which  addresses 
emission  statement  requirements  not 
discussed  specifically  in  Section  22a- 
174-4(c)(l). 

(B)  Nonregulatory  portions  of  the 
submittal. 

Subpart  U— Maine 

3.  Section  52.1020  is  amended  by 
adding  paragraph  (c)(34)  to  read  as 
follows: 

§  52. 1 020    Identification  of  plan . 

****** 

(c)  *  •  * 

(34)  Revisions  to  the  State 
ihiplementatinn  Plan  submitted  by  the 
Maine  Department  of  Environmental 
Protection  on  January  3,  1994. 

(i)  Incorporation  by  reference. 

(A)  Letter  from  the  Maine  Department 
of  Environmental  Protection  dated 
January  3, 1994  submitting  a  revision  to 
the  Maine  State  Implementation  Plan. 


(B)  Revised  Chapter  100  of  the  Maine 
Department  of  Environmental  Protection 
Regulations,  "Definitions"  effective  in 
the  State  of  Maine  on  December  12, 
1993. 

(C)  Chapter  137  of  the  Maine 
Department  of  Environmental  Protection 
Regulations,  "Emission  Statements" 
effective  in  the  State  of  Maine  on 
December  12,  1993. 

(ii)  Additional  Information. 

(A)  Nonregulatory  portions  of  the 
submittal. 

4.  In  §  52.1031.  Table  52.1031  is 
amended  by  adding  new  entries  to 
existing  state  citation  "Chapter  100" 
and  by  adding  new  citation  "Chapter 
137"  to  read  as  follows: 

§52.1031    EPA-approved  Maine 
regulations. 


Table  52.1031.— EPA-Approved  Rules  and  Regulations 


Title/subject 


Date  adopted  by     Date  adopted  by     Federal  Register         c,  .,,,,,, 
state  EPA  citation  o^.^v^v 


Definitions  Nov.  10.  1993 


Emission  State- 
ments. 


Nov.  10,  19S3 


Jan.  10.  1995 


Jan.  10,  1995 


[Insert  FR  cita- 
tion from  put>- 
lished  date]. 

[Insert  FR  cita- 
tion from  pub)- 
lished  date]. 


(C){34) 


(C)(34) 


Revised  to  add  definitions  asso- 
ciated with  emission  statement 
rules. 


Subpart  OO- -Rhode  Island 


J2.2070  is  amended  by 
f  raph  (c)(42)  to  read  as 


§  52.2070    ld(  ntification  of  plan. 
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ns  to  the  State 
on  Plan  submitted  by  the 
Department  of 


En\  ironmental  Management  on  Januarv 
12.1993. 
(i)  hicorporation  by  reference. 

(A)  Letter  from  the  Rhode  Island 
Department  of  Environmental 
Management  dated  January  12,  1993 
submitting  a  revision  to  the  Rhode 
Island  State  Implementation  Plan. 

(B)  Revisions  to  Air  Pollution  Control 
Regulation  No.  14,  "Record  Keeping  and 
Reporting,"  filed  with  the  Secretary  of 
State  on  Januarv  11, 1993  and  effective 


anuarv 


in  the  State  of  Rliode  Island  on 
31. 1993. 

(ii)  Additional  materials. 

(A)  Nonregulatory  portions  of  the 
submittal. 

6.  In  §  52.2081 ,  Table  52.2081  is 
amended  by  adding  a  new  entry  to 
existing  state  citation  "Regulation  14 
read  as  follows: 

§52.2081     EPA-approved  EPA  Rhode 
Island  State  regulations. 


to 


Table  52.2081.— EPA-Approved  Rules  and  Regulations 


Title/subject 


Date  adopted 
by  state 


Date  approved  by 
EPA 


FR  citation 


52.2070 


Comments/unapproved 
sections 


Record  Keeping 
and  Reporting. 


Jan.  11,  1993    Jan.  10,  1995 


[Insert  FR  citation 
from  published 
date]. 


(c)(42) 
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Subpart  UU— Vermont 

7.  Section  52.2370  is  amended  by 
adding  paragraph  (c)(21)  to  read  as 
follows: 

§52.2370    Identification  of  plan. 

***** 

(c)*    *    • 

(21)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Vermont  Air  Pollution  Control  Division 
on  August  9.  1993. 

(i)  Incorporation  by  reference. 

(A)  Letter  dated  August  9,  1993  from 
the  Vermont  Air  Pollution  Control 
Division  submitting  revisions  to  the 
Vermont  State  Implementation  Plan. 
Vermont  resubmitted  Vermont's  rule 
entitled  "Registration  of  Air 
Contaminant  Sources,"  Sections  5-801 
through  5-806  and  the  SIP  narrative 
entitled  "State  of  Vermont  Air  Quality 
Implementation  Plan.  February  1993"  to 
meet  the  emission  statement 


requirements  of  the  Clean  Air  Act 
Amendments  of  1990. 

(B)  Letter  dated  February  4, 1993  from 
the  Vermont  Air  Pollution  Control 
Division  submitting  revisions  to  the 
Vermont  State  Implementation  Plan 
which  included  Vermont's  rule  entitled 
"Registration  of  Air  Contaminant 
Sources."  Sections  5-801  through  5-806 
and  the  SIP  narrative  entitled  "State  of 
Vermont  Air  Quahty  Implementation 
Plan,  February  1993"  to  meet  the 
emission  statement  requirements  of  the 
Clean  Air  Act  Amendments  of  1990. 
Sections  5-801  through  5-806  were 
previously  adopted  by  Vermont  and 
became  effective  on  April  20.  1988. 

(C)  Section  5-801  "Definitions," 
section  5-802  "Requirement  for 
Registration,"  section  5-803 
"Registration  Procedure,"  section  5-804 
"False  or  Misleading  Information," 
section  5-805  "Commencement  or 
Recommencement  of  Operation."  and 


section  5-806  "Transfer  of  Operation  " 
effective  on  April  20. 1988. 
(ii)  Additional  materials. 

(A)  Vermont's  SIP  narrative  entitled 
"State  of  Vermont  Air  Quality 
Implementation  Plan.  February  1993" 
which  addresses  emission  statement 
requirements  not  covered  by  sections  5- 
801  through  5-806. 

(B)  Letter  dated  October  5,  1994  from 
the  Vermont  Air  Pollution  Control 
Division  which  clarifies  Vermont 
procedures  in  developing  the  emission 
statement  information. 

(C)  Nonregulatory  portions  of  the 
submittal. 

8.  In  §  52.2381  Table  52.2381  is 
amended  by  adding  a  new  entry  to 
existing  state  citation  "section  5-801" 
and  adding  new  state  citations  "5-802 
through  5-806"  to  read  as  follows: 

§  52.2381     EPA-approved  Vermont  State 
regulations. 


Table  52.2381 .— EPA-Approved  Rules  and  Regulations 


State  citation,  title  and  subject     ^'^ado|M-      Date  approved 


Federal  Register  citation 


Section 
52.2370 


Comments  and  unapproved 
sections 


Section  5-801 ,  Definitions 


Section  5-802,  Requirement 
for  Registration. 


Section  5-803,  Registration 
Procedure. 


Section  5-804,  False  or  Mis- 
leading Information. 


Section  5-805,  Commence- 
ment or  Recommencement 
of  Operation. 


Sections  5-806,  Transfer  of 
Operation. 


4/20/88    Jan.  10,  1995  ...     [Insert  Ffl  citation  from  pub-       (c)(2l) 

lished  date). 

•  .  •  • 

4/20/88    Jan.  10,  1995  ...     [Insert  FRcitafk)n  from  pub-       (c)(2l) 

lished  date). 

•  •  • 

4/2a'88    Jan.  10,  1995  ...    [Insert  fff  citation  from  pub-       (c)(2i) , 

lished  date). 

4/20/88    Jan.  10.  1995  ...     [Insert  Ffl  citation  from  pub-       (c)(2l) 

lished  date). 

•  •  • 

4/2a'88    Jan.  10,  1995  ...     [Insert  FR  citation  from  pub-        (c)(2l) . 

lished  date]. 


4/20/88    Jan.  10, 1995  ...    (Insert  Fff  citation  from  pub-       (c)(2l). 

lished  date). 


(FR  Doc.  95-567  Filed  1-9-95:  8:45  am) 

BILLING  CODE  6560-SO-P 


40  CFR  Part  70 

[NM002;  FRL-5136-1] 

Clean  Air  Act  Intedm  Approval  of 
Operating  Permits  Program;  City  of 
Albuquerque  Envirorunental  Health 
Department,  Air  Pollution  Control 
Division 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Direct  final  rule. 


SUMMARY:  The  EPA  is  promulgating 
interim  approval  of  the  operating 
permits  program  submitted  by  the  New 
Mexico  Governor's  designee,  Mr. 
Lawrence  Rael,  for  the  City  of 
Albuquerque  as  Chief  Administrative 
Officer,  and  for  Bernalillo  County  as  the 
administrative  head  of  the 
Albuquerque/Bemalillo  County 
Operating  Permits  Program,  for  the 
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purpose  of  complying  with  Federal 
requirement  5  for  an  approvable  program 
to  issue  opei  ating  permits  to  all  major 
stationary  sc  urces,  and  to  certain  other 
sources  witi  the  exception  of  Indian 
Lands. 

DATES:  This  direct  final  rule  is  effective 
on  March  12 ,  1955  unless  adverse  or 
critical  corai  nents  are  received  by 
February  9,  1995. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Ms.  Jole 
C.  Luehrs.  C  lief.  New  Source  Review 
Section,  at  t  le  EPA  Region  6  Office 
listed.  Copi(  s  of  the  City's  submittal  and 
other  supposing  information  used  in 
developing  I  he  final  rule  are  available 
for  inspectic  n  during  normal  business 
hours  at  the  following  locations. 
Interested  p  jrsons  wanting  to  examine 
these  docun  lents  should  make  an 
appointmen  t  with  the  appropriate  office 
at  least  24  h  juts  before  visiting  day. 
En\ironm  jntal  Protection  Agency, 
Region  6.  Ai  r  Programs  Branch  (6T- 
AN),  1445  Rass  Avenue,  suite  700. 
Dallas.  Texas  75202-2733.  City  of 
Albuquerqu  j/Bemalillo  County, 
Environmental  Health  E)epartment,  One 
Civic  Plaza,  NW.,  room  3023, 
Albuquerqu  J.  New  Mexico  87103. 
FOR  FURTHEf  I  INFORMATION  CONTACT: 
Adele  D.  Ca'denas,  New  Source  Re\'iew 
Section.  En\  ironmental  Protection 
Agenc>'.  Rej  ion  6.  1445  Ross  Avenue, 
suite  700.  Ddlas.  Texas  75202-2733, 
telephone  2  14-665-7210. 

SUPPt.EMENTIVRY  INFORMATION: 

I.  Backgrouid  and  Purpose 

A.  Introduc  ion 


ani 


JMI 


)f  the  1990  Clean  Air  Act 
(sections  501-507  of  the 
("the  Act")),  the  EPA  has 
rules  which  define  the 
ements  of  an  approvable 
(  perating  permits  program, 
spending  standards  and 
3y  which  the  EPA  will 

and  withdraw 
a  State/local  operating 

(see  57  FR  32250  (July 
hese  rules  are  codified  at  40 
Regulations  (CFR)  part 
I  equires  States/local  areas  to 
submit  to  EPA.  programs 
1  tiese  operating  permits  to  all 
sources  and  to  certain 


•A:t 
te( 


I  cone 


ov  jrsee. 


pro-am 


In  title  V 
Amendments 
Clean  Air 
promulgat 
minimum  e 
State/local 
and  the 
procedures 
approve 
approval  of 
permits 
21.1992)) 
Code  of  Fecleral 
70.  Title  V 
develop, 
for  issuing 
major  statiohary 
other 

The  Act  rjquires  that  States/local 
areas  deveh  ip  and  submit  these 
programs  to  the  EPA  by  November  15, 
1993,  and  t]  lat  the  EPA  act  to  approve 
or  disappro  ve  each  program  within  one 
year  after  re  ceiving  the  submittal.  The 
EPA's  progi  am  review  occurs  pursuant 
to  section  5P2  of  the  Act  and  the  part 


70  regulations  which  together  outline 
criteria  for  approval  and  disapproval. 
Where  a  program  substantially,  but  not 
fully,  meets  the  requirements  of  part  70, 
the  EPA  may  grant  the  program  interim 
approval  for  a  period  of  up  to  two  years. 
If  the  EPA  has  not  fully  approved  a 
program  by  two  years  after  the  date  of 
November  15, 1993,  or  by  the  end  of  an 
interim  program,  it  must  establish  and 
implement  a  Federal  program. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the  EPA 
views  this  as  a  noncontroversial  action 
and  anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  the  EPA  is 
proposing  interim  approval  of  the 
operating  permits  program  submitted  by 
the  City  of  Albuquerque/Bemalillo 
County  should  adverse  or  critical 
comments  be  filed.  Under  the 
procedures  established  in  the  May  10, 
1994,  Federal  Register,  this  action  will 
be  effective  on  March  13, 1995  unless, 
by  February  9, 1995  adverse  or  critical 
comments  are  received. 

II.  Proposed  Action  and  Implications 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  March  13, 1995. 

A.  Analysis  of  City/County  Submission 

1.  Support  Materials 

Pursuant  to  section  502(d)  of  the  Act, 
the  State/local  area  is  required  to 
develop  and  submit  to  the 
Administrator  an  operating  permits 
program  imder  State  or  local  law  or 
under  an  interstate  compact  meeting  the 
requirements  of  title  V  of  the  Act. 
Bernalillo  County  and  the  City  of 
Albuquerque  within  the  County  are 
granted  the  authority  to  administer  a 
local  air  pollution  control  program  by 
the  New  Mexico  Air  Quality  Control 
Act.  The  Air  Pollution  Control  Division 
( APCD)  of  the  City  of  Albuquerque 
Environmental  Health  Department 
requested  in  the  original  submittal, 
under  the  signature  of  Governor  Bruce 
King,  approval  with  full  authority  to 
administer  the  City  of  Albuquerque/ 
Bernalillo  Coimty  Operating  Permits 
Program,  prepared  by  APCD,  in  all  areas 


of  Bernalillo  County  in  the  State  of  New 
Mexico  vdth  the  exception  of  Indian 
lands. 

Pursuant  to  NMSA  1978  section  74- 
2-1  ef  seq.  (Repl.  Pamph.  1993), 
Bernalillo  County  and  the  City  of 
Albuquerque  have  created  a  joint  local 
authority,  the  Albuquerque/Bemalillo 
County  Air  Quality  Control  Board,  to 
adopt  regulations,  administer  and 
enforce  the  State  Air  Quality  Control 
Act.  the  City  Joint  Air  QuaUty  Control 
Ordinance  and  the  Air  Quality  Control 
Board  Regulations  within  Bernalillo 
County. 

The  City  of  Albuquerque/Bemalillo 
County  submitted  their  final  operating 
permits  program  to  the  EPA  Regional 
Office  on  April  4, 1994.  The  title  V 
program  covering  the  City  and  County 
was  signed  by  the  Governor's  designee 
Mr.  Lawrence  Rael,  for  the  City  of 
Albuquerque  as  Chief  Administrative 
Officer  and  for  Bernalillo  County  as  the 
administrative  head  of  the 
Albuquerque/Bemalillo  County 
Operating  Permits  Program,  for  the  t 

piupose  of  complying  with  Federal 
requirements. 

In  the  APCD  operating  permits  ,    • 

program  submittal,  the  City  of 
Albuquerque/Bemalillo  County  does 
not  assert  jurisdiction  over  Indian  lands 
or  reservations.  To  date,  no  tribal 
government  in  New  Mexico  has 
authority  to  administer  an  independent 
air  program  in  the  County  of  Bemalillo. 
Upon  promulgation  of  the  Indian  air 
regulations,  Indian  tribes  will  then  be 
able  to  apply  as  States,  and  receive  the 
authority  from  the  EPA  to  implement  an 
operating  permits  program  under  title  V 
of  the  Act.  The  EPA  will,  where 
appropriate,  conduct  a  Federal  title  V 
operating  permits  program  in 
accordance  with  forthcoming  EPA 
regulations,  for  those  Indian  tribes 
which  do  not  apply  for  treatment  as 
States  under  the  Act. 

The  City  of  Albuquerque/Bemalillo 
County  submittal  provided  an  operating 
permits  program  plan  which  outlines 
items  in  the  following  sections:  Item  U — 
"Operating  Permits  Program 
Description,"  addresses  40  CFR 
70.4(b)(1)  by  describing  how  APCD 
intends  to  carry  out  its  responsibilities 
under  the  part  70  regulations.  The 
program  description  addresses  the 
following  areas:  (A)  Organizational 
structure,  (B)  Regulations,  guidelines, 
policies  and  procedures,  and  (C)  Future 
regulatory  actions  (40  CFR  70.4(b)(3)(i) 
and  (v)).  The  program  description  has 
been  deemed  to  be  appropriate  for 
meeting  the  requirement  of  40  CFR 
70.4(b)(1). 

Pursuant  to  40  CFR  70.4(b)(3),  the 
Governor  or  his  designee  is  required  to 


submit  a  legal  opinion  from  the 
Attorney  General  (or  the  attorney  for  the 
State  or  local  air  pollution  control 
agency  that  has  independent  legal 
counsel)  demonstrating  adequate 
authority  to  carry  out  all  aspects  of  a 
title  V  operating  permits  program.  The 
Albuquerque  City  Attorney  submitted  a 
Final  City  Attorney's  Opinion  and  a 
First  and  Second  Supplemental  City 
Attorney's  Opinion  on  behalf  of  both  the 
City  of  Albuquerque  and  Bernalillo 
County. 

This  is  because,  ss  explained  in  the 
Second  Supplemental  City  Attc-ney's 
Opinion,  the  City  Attorney  provides 
legal  advice  to  the  City  pursuant  to  City 
Ordinance  1-20-1  R  6.  1974,  and  the  " 
City  Attorney,  uiih  tlie  consent  of 
Bernalillo  County,  is  independent 
counsel  fur  the  joint  Albuquerque/ 
Bemalillo  County  Air  Quality  Control 
Board.  1  ]v:  administrative  agency  for 
this  jfjjij.  !'oo.-d  is  the  City  . 
Environi:icntaI  Health  Department,  as 
provided  in  Albuquerque/Bemalillo 
County  AQC  regulations  2.12  and  1.13. 
The  APCD,  a  subdivision  of  the  City 
Environmental  Health  Department,  was 
given  the  responsibility  of  preparing 
and  implementing  the  City/County  title 
V  program.  Therefore,  under  the 
authority  of  N.MSA  1978  section  74-2- 
1,  et  seq.,  and  consistent  with  his  role 
as  independent  counsel  for  the  City  of 
Albuquerque/Bemalillo  County  Air 
Quality  Control  Board  and  the  City 
Environmental  Health  Department,  the 
City  Attorney  in  his  First  and  Second 
Supplemental  City  Attorney's  Opinion 
addressed  the  required  authority  to 
implement  the  City/County's  title  V 
operating  permits  program. 

As  explained  in  the  Second 
Supplemental  City  Attorney's  Opinion, 
the  City  Amended  Ordinance  and  the 
County  .^mended  Ordinance  do  not 
repeat  the  felony  violation  language  of 
Air  Quality  Control  (AQC)  Act  section 
74-2-14. C  verbatim.  This  is  because  nf 
a  New  Mexico  Constitutional 
requirement  that  felony  violations  must 
be  initiated  and  prosecuted  by  the  State 
Attomey  General  or  the  State  District 
Attorney.  State  law  requires  all 
violations  of  City  and  County 
ordinances  to  be  prosecuted  in 
Metropolitan  Court,  for  which  the  New 
Mexico  Constitution  limits  jurisdiction 
to  non-felony  cases.  Therefore,  the  City 
and  County  ordinances  do  not  state  that 
the  felony  violations  detailed  in  AQC 
Act  section  74-2-14.C  are  also 
ordinance  violations.  Since  State  statute 
requires  that  felonies  committed  within 
the  City  and  County  be  initiated  and 
prosecuted  by  the  State  Attorney 
General  or  District  Attomey,  this  is  not 
an  obstacle  to  part  70  approval. 


The  legal  opinions  submitted  by  the 
City  Attomey  demonstrate  adequate 
legal  authority  as  required  by  Federal 
law  and  regulation  to  implement  and 
enforce  a  part  70  operating  permits 
program  except  with  regard  to  criminal 
fine  authority  as  discussed  below.  The 
City  Attomey,  in  Albuquerque's  Final 
City  Attorney's  Opinion,  acknowledged 
that  the  EPA  had  determined  that  a 
statutory  revision  would  be  required  to 
render  the  State's  criminal  fine 
authority  consistent  with  the 
requirements  of  40CFR70.il  (a)(3)(ii). 

The  State  statutes  and  City  and 
County  ordinances  cited  in  the  Final 
City  Attorney's  Opinion  for 
Albuquerque/Bemalillo  County 
authorize  the  imposition  of  criminal 
fines  in  the  amounts  of  only  Sl.OOO  and 
55.000  for  misdemeanor  and  felony 
violations,  respectively,  rather  than  the 
SlO.OOO  per  violation  amoiin!'^  required 
by  40  CFR  70.11(a)(3){ii)  f',i  Lnowing 
violations  of  applicable  requirements, 
permit  conditions  and  fee  and  filing 
rf'quirements.  Further,  those  statutes 
and  ordinances  do  not  appear  to 
authorize  the  fine  amounts  to  be 
imposed  per  dav  per  violation  as 
required  by  40  CFR  70.11(a)(.3)(ii). 
Although  these  defects  in  criminal  fine 
authority  preclude  the  EPA  from 
granting  full  approval  of  the  City/ 
County's  operating  permits  program  at 
this  time,  the  EPA  may  grant  interim 
approval,  subject  to  the  State,  City  and 
County  obtaining  and  submitting  to  the 
EPA  the  needed  criminal  fine  authority 
v>ithin  18  months  after  the 
Administrator's  approval  of  the 
Albuquerque/Bemalillo  County  title  V 
program  pursuant  to  40  CFR  70.4(0(2). 
This  will  need  to  be  accomplished 
through  statutory  revisions  by  the  Slate 
of  New  Mexico  and  revisions  to  the  City 
Joint  AQC  Board  Ordinance  and  the 
County  Joint  AQC  Board  Ordinance  by 
the  City  and  County  consistent  with  the 
amendments  to  Stale  statute,  and 
submission  of  those  revisions  to  the 
EP.\  within  the  prescribed  18-month 
period. 

As  noted  in  the  City  Attorney's  cover 
letter  accompanying  Albuquerque's 
First  Supplemental  City  Attorney's 
Opinion,  the  State  statute  which 
provides  for  the  delegation  of  authority 
from  the  State  to  Albuquerque/ 
Bernalillo  County  for  the  City/Coiuity's 
operating  permits  program.  New  Mexico 
Statutes  Annotated  (NMSA)  1978 
section  74-2-4.  provides  that  any 
ordinances  adopted  by  the  City/County 
must  be  consistent  with  the  substantive 
provisions  of  State  statute  and  provide 
for  standards  and  regulations  not  lower 
than  those  required  by  regulations 
adopted  by  the  New  Mexico 


Environmental  Improvement  Board. 
Therefore,  as  explained  in  the  above- 
mentioned  City  Attorney's  cover  letter, 
the  City/County  rely  on  the 
interpretation  of  the  State  Attorney 
General  contained  in  the  Attorney 
General's  Opinion  and  Supplemental 
Attorney  General's  Opinion  submitted 
with  the  New  Mexico  Operating  Permits 
Program,  with  respect  to  a  number  of 
issues  discussed  below. 

The  City/County  rely  on  the  States 
Supplemental  Attomey  General's 
Opinion  submitted  as  part  of  the  New 
Me.xico  Operating  Permits  Program  and 
contained  in  the  EPA's  docket  for  the 
New  Mexico  part  70  program,  in  their 
interpretation  of  NMSA  1978  section 
74-2-14. E  v.'ith  regard  to  the  underlyinj: 
criminal  fine  authority  required  bv  40 
CFR  70.11(£){3)(iii)  for  tampering  and 
false  statement.  The  Albuquerque 
Supplemental  City  Attomey's  Opinion 
and  accompanying  cover  letter  also 
reflect  that  the  City  and  County  rely  on 
the  requirements  of  NMSA  1978  section 
74-2—4  for  their  interpretation  of  the 
identical  City  Amended  Ordinance, 
section  6-16-1 7. B.  and  the  identical 
County  Amended  Ordinance,  section 
17.B.  consistent  with  State  statute. 

The  EPA  is  also  relying  on  the  States 
interpretation  of  its  statute,  NMSA  1978 
section  74-2-14.E  set  out  in  New 
Mexico's  Supplemental  Attorney 
General's  Opinion  referenced  above,  as 
demonstrating  that  New  Mexico  law 
allows  criminal  fines  of  at  least  SlO.OOO 
per  day  for  each  act  of  tampering  and  for 
each  false  statement  as  required  bv  40 
CFR  70.n(a)(3)(iii).  and  on  the  City  and 
County  interpretation  of  their  identical 
provisions  in  the  City  and  County- 
Amended  Ordinances  reflected  in 
Albuquerque's  First  Supplemental  City 
Attorneys  Opinion  consistent  with  thi;; 
statutory  interpretation  as  meeting  the 
Federal  requirement. 

40  CFR  70.4(b)(3;(i)  requires  that  a 
State/local  agency  demonstrate  adequate 
legal  authority  to  issue  permits  and 
assure  compliance  with  each  applicable 
requirement  of  40  CFR  part  70.  Both  the 
New  Mexico  regulation.  Air  Qualitv 
Control  Regulation  (AQCR)  770.III.'C.l.d 
and  the  Albuquerque/Bemalillo  County 
regulation.  Air  Qualitv  Control  (AQC) 
41.03(C)(lJ(d),  state  that  "the 
department  may  impose  conditions 
regulating  emissions  during  start-up  and 
shutdown."  The  EPA  is  relying  on  the 
State's  interpretation  of  this  language, 
discussed  in  the  State's  Supplemental 
Attomey  General's  Opinion  referenced 
above,  and  the  City/County 
interpretation  of  their  corresponding 
regulation  as  set  out  in  Albuquerque's 
First  Supplemental  City  Attorney's 
Opinion,  in  interpreting  this  language  to 


2530 


Federal  Register  /  Vol.  60,  No.  6  /  Tuesday,  January  10,  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60,  No.  6  /  Tuesday,  January  10,  1995  /  Rules  and  Regulations  2531 


allow  the 
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)f  Albuquerque/Bemahllo 
J  submitted  Air  Quality 
regulation  No.  41 — 
Permit  Regulations"  and 
"Fee  Regulations,"  for 
the  City  of  Albuquerque/ 
Cjounty  part  70  program  as 
40  CFR  70.4(b)(2).  Sufficient 
their  procedurally  correct 
submitted  in  the  final 
April  4. 1994.  Copies  of  all 
!  tate  and  local  statutes  £md 
which  authorize  the  part  70 
uding  those  governing 
ajiministrative  procedures, 
with  the  City's  program. 
Albuquerque/Bemalillo 
submitted  a  list  of 
activities  with  the 
the  EPA's  review  and 
the  City/County  operating 
This  list,  which 
he  City/Count}'  public 
process  during  the 
permits  regulation  hearing,  is 

by  the  Regional  Office 
ddcument.  The  list  can  be 
submittal  under  Item  11 — 
'ermits  Program 
'  Attachment  II-3 — "List  of 
Activities." 
( >f  Albuquerque/Bemalillo 
permits  regulations 
State  of  New  Mexico 

its  regulation  AQCR  770. 
•egulations  follow  part  70 
with  a  few  exceptions.  The 
chart  submitted  with  the 
ing  permits  program 
can  also  be  used  for 
City/County's  program 
similarity  of  the  State 
nty  permit  regulations.  The 
submittal  addresses  the 
chart  under  Item  VI — 

Attachment  VI-1. 
\^here  each  paragraph  of  the 
is  addressed  in  AQCR 
submitted  AQC  41.  the 


tliei 


Operating  Permits  Regulations  for  the 
City,  as  Attachment  I  in  the  Final  City 
Attorney's  Opinion.  The  following 
requirements,  set  out  in  the  EPA's  part 
70  operating  permits  program  review, 
are  addressed  in  the  operating  permits 
program  plan  and  in  AQC  41 — 
Attachment  I  of  the  City/County's 
submittal  as  follows:  (A)  Applicability 
criteria,  including  any  criteria  used  to 
determine  insignificant  activities  or 
emissions  levels  (40  CFR  70.4(b)(2)): 
AQC  41.02,  "List  of  Insignificant  . 
Activities";  (B)  Provisions  for 
continuing  permits  or  permit  terms  if  a 
timely  and  complete  application  is 
submitted,  but  action  is  not  taken  on  a 
request  prior  to  permit  expiration  (40 
CFR  70.4(b)(10)):  AQC  41.04(A)(4):  (C) 
Provisions  for  action  on  permit 
applications  (40  CFR  70.4(b)(6)):  AQC 
41.04(A)(3);  (D)  Provisions  for  permit 
content  (including  40  CFR  70.4(b)(16)): 
all  applicable  requirements:  AQC 
41.03(C)(1);  a  fixed  term:  AQC 
41.03(C)(2);  monitoring  and  related 
recordkeeping  and  reporting 
requirements:  AQC  41.03(C)(3)  through 
(5);  source  compliance  requirements: 
AQC  41.03(C)(7);  (E)  Operational 
fiexibility  provisions  (40  CFR 
70.4(b)(12)):  AQC  41.03(C)(8);  (F) 
Provisions  for  permit  issuance, 
renewals,  reopenings  and  revisions, 
including  public,  the  EPA  and  affected 
State  review  to  be  accomplished  in  an 
expeditious  manner  (40  CFR  70.4(b)(13) 
and  (16)):  AQC  41.04;  and  (G)  If  the 
permitting  authority  allows  off-permit 
changes,  provisions  assuring 
compliance  with  sections  70.4(b)(14) 
and  (15):  AQC  41(C)(9).  The  AQC 
regulations  in  section  41.04(H)  provide 
that  applicants  can  receive  variances 
from  non-Federal  conditions  only.  The 
City/County  prevent  any  source  fi'om 
recei\'ing  a  variance  from  any  AQC  41 
or  part  70  requirement.  The  City  of 
Albuquerque/Bemalillo  County's 
definition  of  "title  I  modification"  does 
not  include  changes  reviewed  under  a 
minor  new  source  preconstruction 
review  program  ("minor  NSR  changes"). 
The  EPA  is  currently  in  the  process  of 
determining  the  proper  definition  of 
that  phrase.  As  further  explained  below, 
EPA  has  solicited  public  comment  on 
whether  the  phrase  "modification  under 
any  provision  of  title  I  of  the  Act"  in  40 
CFR  70.7(ej(2)(i)(A)(5)  should  be 
interpreted  to  mean  literally  any  change 
at  a  source  that  would  trigger  permitting 
authority  review  under  regulations 
approved  or  promulgated  under  Tide  I 
of  the  Act.  This  would  include  State 
preconstruction  review  programs 
approved  by  EPA  as  part  of  the  State 
Implementation  Plan  under  section 


110(a)(2)(C)  of  die  Clean  Air  Act  and 
regulations  addressing  source  changes 
that  trigger  the  application  for  National 
Emission  Standard  for  Hazardous  Air 
Pollutants  (NESHAP)  established 
pursuant  to  section  112  of  the  Act  prior 
to  the  1990  Amendments. 

For  the  reasons  set  forth  in  the  EPA's 
proposed  ndemaking  to  revise  the 
interim  approval  criteria  of  40  CFR  part 
70  (59  FR  44572,  August  29,  1994),  the 
EPA  believes  the  phrase  "modification 
under  any  provision  of  title  I  of  the  Act" 
in  40  CFR  70.7(e)(2)(i)(A)(5)  is  best 
interpreted  to  mean  literally  any  change 
at  a  source  that  would  trigger  permitting 
authority  review  undei  regulations 
approved  or  promulgated  under  title  I  oi 
the  Act.  This  would  include  State/local 
preconstruction  review  programs 
approved  by  EPA  as  part  of  the  State 
Implementation  Plan  under  section 
110(a)(2)(C)  of  the  Act  and  regulations 
addressing  source  changes  that  trigger 
the  application  of  NESHAPs  established 
pursuant  to  section  112  of  the  Act  prior 
to  the  1990  amendments,  and  would 
include  minor  NSR  changes  not  covered 
under  the  City  of  Albuquerque/ 
Bemahllo  County  operating  permits 
program's  definition  of  "title  I 
modification". 

On  August  29,  1994,  die  EPA 
proposed  revisions  to  its  criteria  for 
interim  approval  of  State/local  operating 
permits  programs  under  40  CFR  70.4(d) 
to  allow  State/local  operating  permits 
programs  with  a  narrower  definition  of 
"title  I  modification"  like  the  City  of 
Albuquerque/Bemalillo  County's  to 
receive  interim  approval  (59  FR  44572). 
The  EPA  also  solicited  public  comment 
on  the  proper  interpretation  of  "title  I 
modification."  (59  FR  44572,  44573). 
The  EPA  stated  that  if,  after  considering 
the  public  comments,  it  continued  to 
believe  that  the  phrase  "title  I 
modifications"  should  be  interpreted  as 
including  minor  NSR  changes,  it  would 
revise  the  interim  approval  criteria  as 
needed  to  grant  States/locals  that 
adopted  a  narrower  definition,  interim 
approval. 

The  EPA  intended  to  finaUze  its 
revisions  to  the  interim  approval  criteria 
under  40  CFR  70.4(d)  before  taking  final 
action  on  part  70  operating  permits 
programs  submitted  by  the  State/locals. 
However,  it  will  not  be  possible  to  delay 
approval  of  operating  permits  programs 
until  final  action  has  been  taken  on 
EPA's  proposed  revisions  to  the  part  70 
interim  approval  criteria.  This  is 
because  publication  of  the  proposed 
revisions  was  delayed  until  August  29, 
1994,  and  the  EPA  received  several 
requests  to  extend  the  public  comment 


period  until  November  27, 1994.'  Given 
the  importance  of  the  issues  in  that 
rulemaking  to  States/locals,  sources  and 
the  public,  but  mindful  of  the  need  to 
take  action  quickly,  the  EPA  agreed  to 
extend  the  comment  period  until 
October  28,  1994  (see  59  FR  52122 
(October  14, 1994)).  Consequently,  final 
action  to  revise  the  interim  approval 
criteria  will  not  occur  before  the, 
deadline  for  EPA  action  on  State/lOcal 
operating  permits  programs  such  as  the 
City  of  Albuquerque/Bemalillo 
County's,  that  were  submitted  on  or 
before'Novernber  15,  1993.2  xhe  EPA 
believe'^  it  would  be  inappropriate  to 
delay  eaion  on  the  City  of 
Albuquf  .que/Bemalillo  County's 
operating  permits  program,  perhaps  for 
several  months,  until  final  action  is 
taken  on  the  proposed  revisions  to  the 
part  70  interim  approval  criteria.  The 
EPA  also  believes  it  would  be 
inappropriate  to  grant  interim  approval 
to  the  City  of  Albuquerque/Bemalillo 
County  on  this  issue  before  final  action 
is  taken  to  revise  the  current  interim 
approval  criteria  of  40  CFR  70.4(b)  to 
provide  a  legal  basis  for  such  an  interim 
approval.  Until  the  revision  to  the 
interim  approval  criteria  is 
promulgated,  the  EPA's  choices  are  to 
either  fully  approve  or  disapprove  the 
narrowor  "title  I  modification" 
definition  in  States/locals  such  as  the 
City  of  Albuquerque/Bemalillo  County. 
For  the  reasons  set  forth  below,  the  EPA 
believes  that  disapproving  such 
operating  permits  programs  at  this  time 
based  solely  on  this  issue  would  be 
inappropriate. 

First,  the  EP.^  has  not  yet 
conclusively  determined  that  a  narrower 
liefinition  of  "title  I  modification"  is 
incorrect  and  thus  a  basis  for 
cii.sapproval  (or  even  interim  approval). 
The  EPA  has  received  numerous 
comments  on  this  issue  as  a  result  of  the 
August  29,  1994,  Federal  Register 
document,  and  the  EPA  cannot  and  will 
not  make  a  final  decision  on  this  issue 
until  it  has  evaluated  all  comments  on 
that  proposed  rulemaking.  Second,  the 
EPA  believes  that  the  City  of 
Albuquerque/Bemahllo  County 
Operating  Permits  Program  should  not 
be  disapproved  because  the  EPA  itself 
has  not  yet  been  able  to  resolve  this 
issue  through  mlemaking.  Moreover, 


'  EPA  originally  established  a  30-day  public 
comment  period  for  the  August  29, 1994.  proposal. 
In  response  to  several  requests  for  extension, 
however,  EPA  agreed  to  allow  an  additional  thirty 
days  for  public  comments.  See  59  FT?  52122 
(October  14,  1994). 

'  Section  502(d)  requires,  in  relevant  part,  that 
"Inlot  later  than  1  year  after  receiving  a  program, 
and  after  notice  and  opportunity  for  public 
comment,  the  Administrator  shall  approve  or 
disapprove  such  program,  in  whole  or  in  part." 


disapproving  operating  permits 
programs  from  States/locals  such  as  the 
City  of  Albuquerque/Bemalillo  County 
that  submitted  their  operating  permits 
programs  to  the  EPA  on  or  before  the 
November  15,  1993,  statutor\'  deadline, 
could  lead  to  the  unfair  result  that  these 
States/locals  would  receive 
disapprovals,  while  States/locals  which 
were  late  in  submitting  operating 
permits  programs  could  take  advantage 
of  revised  interim  approval  criteria 
should  those  criteria  become  final.  In 
effect.  States/locals  would  be  severely 
penalized  for  having  made  timely 
operating  permits  program  submissions 
to  the  EPA.  Finally,  disaprroval  of  a 
State/local  operating  permits  program 
for  a  potential  problem  that  primarily 
affects  permit  revision  procedures 
would  delay  the  issuance  of  part  70 
permits,  hampering  State/local/Federal 
efforts  to  improve  environmental 
protection  through  the  operating 
permits  program. 

For  the  reasons  mentioned  above,  the 
EPA  is  approving  the  City  of 
Albuquerque/Bemalillo  County 
Operating  Permits  Program's  use  of  the 
narrower  definition  of  "title  I 
modification"  at  this  time.^  However, 
should  the  EPA  in  the  inteiim  approval 
criteria  rulemaking  make  a  final 
determination  that  such  a  narrow 
definition  of  "title  I  modification"  is 
incorrect  and  that  a  revision  of  the 
interim  approval  criteria  is  warranted, 
the  EPA  will  propose  further  action  on 
City  of  Albuquerque/Bemalillo  County's 
operating  permits  program  so  that  the 
City/County's  definition  of  "title  I 
modification"  could  become  grounds  for 
interim  approval  requiring  revision 
prior  to  the  EPA's  granting  of  full 
approval  to  that  program.*  An  operating 
permits  program  like  the  City  of 
.Albuquerque/Bemalillo  County's  that 
receives  full  approval  of  its  narrower 
"title  I  modification"  definition  pending 
completion  of  the  EPA's  rulemaking 
must  ultimately  be  placed  on  an  equal 
footing  with  programs  of  States/locals 
that  receive  interim  approval  in  later 
months  under  any  revised  interim 
approval  criteria  because  of  the  same 
issue.  Converting  the  full  approval  on 
this  issue  to  an  interim  approval  after 
the  EPA  completes  its  rulemaking 


'At  the  present  time,  therefore,  the  EPA  is  not 
construing  40  CFR  sections  70.7(e)(2)(ij(.\i(3)  and 
70.7(e)(2)(i)(.^)(5)  to  prohibit  Albuquerque/ 
Bernalillo  County  from  allowing  minor  NSR 
changes  to  be  processed  as  minor  permit 
modifications. 

*  State  programs  with  a  nanower  "title  1 
modification"  defmition  that  are  acted  upon  by 
EPA  after  an  Agency  decision  that  such  a  narrower 
definition  is  inappropriate  would  be  considered 
deficient,  but  would  be  eligible  for  interim  approval 
under  revised  40  CFR  section  70.4(b). 


would  avoid  this  inequity.  The  EPA 
anticipates  that  an  action  to  convert  the 
full  approval  on  the  "title  I 
modification"  issue  to  an  interim 
approval  would  be  effected  through  an 
additional  rulemaking,  so  as  to  ensure 
that  there  is  adequate  notice  of  the 
change  in  approval  status. 

3.  Permit  Fee  Demonstration 

In  AQC  21,  die  City/County's  fee 
regulation,  the  City/County  board 
established  fees  for  criteria  air 
pollutants  which  are  below  the 
presumptive  minimum  set  out  in  40 
CFR  70.9(b)(2)(iv).  The  City/County 
regulation  allows  for  a  fee  of  S22.00  per 
ton  for  criteria  pollutants  based  on 
allowable  emissions  at  major  sources  as 
defined  in  AQC  Number  41 — 
"Operating  Permits"  regulations.  For 
facilities  which  are  also  major  for 
hazardous  air  pollutants  (HAP),  the  fees 
are  S250  per  ton  for  the  189  HAPs  listed 
in  title  III  of  the  1990  Amendments. 
These  fees,  when  converted  using  the 
EPA  criteria,  result  in  the  collection  of 
an  average  of  S29.84  per  ton  for  title  V 
sources.  The  City/County  board,  after 
careful  review,  determined  that  these 
fees  would  support  the  title  V  permit 
program  costs  as  required  by  40  CFR 
70.9(a).  The  City  of  Albuquerque/ 
Bernalillo  County  explain  in  their  fee 
demonstration  that'they  chose  this  fee 
structure  because  it  allowed  for  program 
costs  to  be  covered  without  unduly 
penalizing  any  industry,  and  the  fees 
generated  would  meet,  but  not  likely 
exceed,  program  costs.  The  .\PCD  will 
conduct  a  periodic  review  of  the 
program  fee  schedule.  The  City  of 
Albuquerque/Bemalillo  County  fee 
demonstration  shows  that  this  fee 
schedule  meets  the  requirements  for  an 
operating  permits  program  in  the  Cily  of 
Albuquerque  and  Bernalillo  Countv. 
The  APCD  will  collect  5292,518  dollars 
per  year  to  support  all  applicable  part 
70  activities  for  the  City/County.  "The 
APCD  projects  the  direct  cost  to  fund 
the  operation  of  the  title  V  program  to 
be  approximately  5195,000  dollars  per 
year,  and  the  indirect  cost  to  be 
approximately  597,500.  The  APCD 
anticipates  increasing  its  air  quality  staff 
by  6.3  new  full  time  employees,  a  total 
of  V3  of  the  existing  air  program  staff. 
Any  changes  in  the  fees  would  need  to 
be  made  by  APCD  through  the 
Albuquerque/Bemalillo  County  Air 
Control  Board. 

4.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the  Act 

The  City  of  Albuquerque/Bemalillo 
County  acknowledge  that  their  request 
for  approval  of  a  part  70  program  is  also 
a  request  for  approval  of  a  program  for 
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delegation  of  unchanged  section  112 
standards  um  ler  the  authority  of  section 
112(1)  as  they  apply  to  part  70  sources. 
Upon  receivi;  ig  approval  under  section 
112(1).  the  Cii  y  of  Albuquerque/ 
Bernalillo  Co  inty  may  receive 
delegation  of  any  new  authority 
required  by  s  ;ction  112  of  the  Act 
through  the  c  elegation  process. 

The  City  olAlbuquerque/Bernalillo 
County  have  he  option  at  any  time  to 
request,  under  section  112(1)  of  the  Act, 
delegation  of  section  112  requirements 
in  the  form  o  City  regulations  which 
the  City/Coui  ity  demonstrate  are 
equivalent  to  the  corresponding  section 
112  provisior  s  promulgated  by  the  EPA. 
At  this  time,  he  City/County  plan  to  use 
the  mechanis  m  of  incorporation  by 
reference  to  a  dopt  unchanged  Federal 
section  112  n  quirements  into  their 
regulations.  —'*-- 

The  radion  jclide  NESHAP  is  a 
section  112  r  gulation  and  therefore, 
also  an  appli  :able  requirement  under 
the  City/Coui  ity  operating  permits 
program  for  j  art  70  sources.  There  is  not 
yet  a  Federal  definition  of  "major"  for 
radionuclide  sources.  Therefore,  until  a 
major  source  definition  for 
radionuclide  i  is  promulgated,  no  source 
would  be  a  n  ajor  section  112  source 
solely  due  to  its  radionuclide  emissions. 
However,  a  r  idionuclide  source  may,  in 
the  interim.  I  e  a  major  source  under 
part  70  for  ai  other  reason,  thus 
requiring  a  p  irt  70  permit.  The  EPA  will 
work  with  th ;  City/County  in  the 
development  of  their  radionuclide 
program  to  e  isure  that  permits  are 
issued  in  a  ti  nely  manner. 

Section  11  !(g)  of  the  Act  requires  that, 
after  the  effe  tive  date  of  a  permits 
program  unc  sr  title  V,  no  person  may 
construct,  rei  :onstruct  or  modify  any 
major  source  of  any  HAPs  unless  the 
State/local  a|  ency  determines  that  the 
maximum  ac  lievable  control 
technology  (!<1ACT)  emission  limitation 
under  sectio  i  112(g)  will  be  met.  Such 
determinatio  i  must  be  made  on  a  ca.se- 
by-case  basis  where  no  applicable 
limitations  hive  been  established  by  tiic 
Administmti  r.  During  the  transition 
period  from  he  title  V  effective  date  to 
the  date  the  <  ^ity/County  have  taken 
appropriate  i  ction  to  implement  the 
final  section  112(g)  Federal  rule, 
proposed  on  April  1994  (59  FR  15504). 
(either  by  ad  jption  of  the  unchanged 
Federal  rule  ar  approval  of  an  existing 
State  rule  ur  der  section  112(1)),  the  City 
of  Albuquen  ue/Bemalillo  County 
intend  to  im  )lement  section  112(g)  of 
the  Act  throi  gh  the  City/County's 
preconstruct  on  process'  using  a  two- 
pronged  app  oach. 

Immediately  upon  approval  of  their 
operating  pe  mits  program,  the  Qty/ 
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County  intend  to  implement  section 
112(g)  through  their  existing 
preconstruction  rule,  AQC  Regulation 
20.  This  rule  was  previously  approved 
by  the  EPA  to  implement  the 
preconstruction  requirements  of  title  I  of 
the  Act. 

The  second  phase  of  the  City/ 
County's  section  112{g)  implementation 
approach  during  the  transition  period  is 
expected  to  be  based  on  the  City /County 
board's  adoption  of  the  New  Mexico 
State  rule,  AQCR  755,  into  their  existing 
City /County  regulations,  AQC 
Regulation  20  and  Regulation  41.  The 
New  Me.xico  State  rufe,  AQCR  755 
clarifies  ihie  irrquirements  set  out  in  the 
proposed  pKUoral  section  112(g)  rule 
and  its  preamble. 

The  City/County  anticipate  that  the 
incorporation  of  the  language  of  the 
State  rule  into  City/County  AQC 
Regulations  20  and  41  will  be  effective 
by  mid-March  1995.  When  final,  this 
incorporation  is  expected  to  enhance 
the  mechanism  contained  in 
Albuquerque's  existing  preconstruction 
rule.  AQC  Regulation  20,  for  the 
implementation  of  section  11 2(g).  If  the 
New  Mexico  State  rule  AQCR  755  is  not 
finally  incorporated  by  the  City/County, 
or  is  incorporated  with  substantial 
changes  from  the  State  rule  as 
promulgated,  the  City/County  rule,  AQC 
Regulation  20  will  continue  to  provide 
authority  for  the  implementation  of 
Federal  section  112(g).  After  the  final 
Federal  section  112(g)  rule  is 
promulgated,  the  City/County  will  be 
required  to  formally  revise  their  rules 
accordingly. 

The  City  of  Albuquerque/Bernalillo 
County  commit  to  appropriately 
implementing  the  existing  and  futiue 
requirements  of  sections  111,  112,  and 
1 29  of  the  Act,  and  all  MACT  standards 
promulgated  in  the  future,  in  a  timely 
manner.  This  includes  a  commitment  to 
implement  both  promulgated  section 
112  Federal  standards  and  section  112 
requirements  such  as  section  112(g)  that 
are  not  federally  promulgated  standards. 

The  City  of  Albuquerque/Bernalillo 
County  commit  to  having  an  acid  rain 
program  in  place  by  April  1995.  The 
EPA  acknowledges  that  this  date,  which 
is  later  than  the  January  1, 1995,  date  set 
out  in  the  EPA  policy,  is  a  result  of  the 
fact  that  Albuquerque/Bernalillo  County 
will  rely  on  the  State's  regulations  for 
the  development  of  their  final  acid  rain 
regulations.  Therefore,  the  City/County 
rule  adoption  process  requires  that  they 
await  final  action  on  the  State's  rules 
prior  to  taking  final  action  on  their  acid 
rain  rules.  This  is  consistent  with  the 
requirement  of  NMSA  section  74-2-4, 
that  the  City/County  requirements  be  no 
less  stringent  than  the  corresponding 


State  requirements.  The  State  will  meet 
the  January  1995  date  as  required  in 
policy  drafted  by  the  Acid  Rain 
Division,  and  the  Qty  of  Albuquerque/ 
Bernalillo  County  will  have  their  acid 
rain  program  in  place  by  April  1995. 
The  City /County  commit  to  submitting 
copies  of  their  draft  acid  rain  rules, 
regulations  and  guidance  for  review  and 
comment  to  meet  the  Federal 
implementation  date  to  issue  permits  by 
December  1997. 

5.  Enforcement  Provisions 

The  APCD's  operating  permits 
program  submittal  addressed  the 
enforcement  requirements  of  40  CFR 
70.4(b)(4)(ii)  and  70.4(b)(5)  in  ih'i 
operating  permit  program  plan.  Section 
IV(E) — "Operating  Permit  Program 
Enforcement  Procedures."  A  copy  of  the 
signed  Memorandum  of  Understanding 
between  the  EPA  Region  6  and  the 
APCD  is  kept  in  the  Region  6  file  room. 
This  document,  which  is  a  product  of 
negotiations  between  the  EPA  Region  6 
and  the  APCD,  was  signed  prior  to  the 
submittal  date  of  the  operating  permits 
program.  The  Operating  Permits 
Program  Plan,  Sections  IV(D),  IV(E)  and 
1V(P)  of  the  City/County's  submittal, 
addresses  the  following  issues:  (A) 
Com.pliance  tracking  and  enforcement 
plan  (40  CFR  70.4(b)(4)(ii)  and 
70.4(b)(5));  (B)  Commitment  to  submit 
enforcement  information  (40  CFR 
70.4(b)(9));  and  (C)  Enforcement 
authority  (40  CFR  70.4(b)(2)  and 
70.4(b)(3)(vii)). 

6.  Technical  Support  Document 

The  results  of  this  review  are  shown 
in  the  document  entitled  "Technical 
Support  Document,"  which  is  available 
in  the  docket  at  the  locations  noted 
above.  The  technical  support 
documentation  shows  that  all  operating 
permits  program  requirements  of  part  70 
and  relevant  guidance  were  met  by  the 
submittal  for  the  APCD,  except  with 
regard  to  criminal  fine  authority. 

7.  Summary 

The  City  of  Albuquerque/Bernalillo 
County  submitted  to  the  EFA.  an 
operating  permits  program  under  a 
cover  letter  dated  March  25,  1994,  from 
the  New  Mexico  Governor's  designee 
Mr.  LawTence  Rael,  for  the  City  of 
Albuquerque  as  Chief  Adininistrative 
Officer  and  for  Bernalillo  County  as  the 
administrative  head  of  the 
Albuquerque/Bernalillo  County 
Operating  Permits  Program.  This 
program  was  submitted  for  the  purpose 
of  complying  with  Federal  requirements 
regarding  an  operating  permits  program. 
The  submittal  has  adequately  addressed 
all  sixteen  (16)  elements  required  for 


full  approval  as  discussed  in  part  70. 
except  with  regard  to  criminal  fine 
authority.  The  City  of  Albuquerque/ 
Bernalillo  County  addressed 
appropriately  all  requirements 
necessary  to  receive  interim  approval  of 
the  City/County's  operating  permits 
program  pursuant  to  title  V.  the  1990 
Amendments  and  40  CFR  part  70. 

B.  Options  for  Approval/Disapproval 
and  Implications 

The  EPA  is  promulgating  interim 
approval  of  the  operating  permits 
program  submitted  by  the  City  of 
Albuquerque  for  Albuquerque/ 
Bernalillo  County  on  April  4,  1994. 
Interim  approvals  imder  section  502(g) 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State/local  area  is 
already  imposing.  The  City/County 
must  make  the  following  changes  for 
this  program  to  receive  full  approval: 
Following  the  States  correction  of  the 
statutory  defect  in  criminal  fine 
authority,  correct  the  corresponding 
defects  in  City  and  County  Ordinances 
for  Albuquerque  and  Bernalillo  County. 
In  addition  to  raising  the  criminal  fine 
amounts  to  at  least  $10,000  for  all 
offenses  listed  in  40  CFR  70.11(a)(3)(ii). 
statuton,'  and  ordinance  revisions  must 
provide  authority  for  the  imposition  of 
those  fines  on  a  per  day  per  violation 
basis,  as  required  bv  40  CFR 
70.11(a)(3)(ii). 

Evidence  of  these  statutory'  and 
ordinance  revisions  and  their 
procedurally  correct  adoption  must  be 
submitted  to  the  EPA  within  18  months 
of  the  EPAs  approval  of  the 
Albuquerque/  Bernalillo  County 
Operating  Permits  Program.  This 
interim  approval,  which  may  not  be 
renewed,  extends  for  a  period  of  two 
years.  During  the  interim  approval 
period,  the  City  of  Albuquerque/ 
Bernalillo  County  are  protected  from 
sanctions  for  failure  to  have  a  program, 
and  the  EPA  is  not  obligated  to 
promulgate  a  Federal  permit  program  in 
the  City  of  Albuquerque/  Bernalillo 
County.  Perm.its  issued  under  a  program 
with  interim  approval  have  full  standing 
with  respect  to  part  70,  and  the  one-year 
time  period  for  submittal  of  permit 
applications  by  subject  sources  begins 
upon  interim  approval,  as  does  the 
three-year  time  period  for  processing  the 
initial  permit  applications. 

If  this  interim  approval  is  converted 
to  a  disapproval,  it  will  not  affect  any 
existing  City/County  requirements 
applicable  to  small  entities.  Federal 
disapproval  of  the  City  of  Albuquerque/ 
Bernalillo  County  submittal  would  not 
affect  its  local  enforceability.  Moreover, 
the  EPA's  disapproval  of  the  submittal 


would  not  impose  a  new  Federal 
requirement.  'Therefore,  tlie  EPA 
certifies  that  such  a  disapproval  action 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities 
because  it  would  not  remove  existing 
City  requirements  or  substitute  a  new 
Federal  requirement. 

III.  Proposed  Rulemaking  Action 

In  this  action,  the  EPA  is 
promulgating  interim  approval  of  tlie 
operating  permits  program  submitted  by 
the  City  of  Albuquerque  for 
Albuquerque/Bernalillo  County.  The 
program  was  submitted  to  EPA  by  the 
Governor's  d'.^signee  for  the  City/County 
for  the  puruoiP  of  complying  with 
Federal  requirements  found  in  title  V  of 
the  1990  Amendments,  and  in  40  CFR 
part  70,  which  mandate  that  States/local 
areas  develop,  and  submit  to  the  EPA, 
programs  for  issuing  operating  permits 
to  all  major  stationary  sources,  and  to 
certain  other  sources  with  the  exception 
of  Indian  Lands. 

Requirements  for  title  V  approval, 
specified  in  40  CFR  70.4(b).  encompass 
section  112(1)(5)  requirements  for 
approval  of  a  program  for  delegation  of 
Federal  section  112  standards  as  they 
apply  to  part  70  sources.  Section 
112(i)(5)  requires  that  the  State/local 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  part  70.  Therefore,  as  part  of  this 
interim  approval,  the  EPA  is  also 
promulgating  approval  of  the  City/ 
County  program  under  section  112(1)(5) 
and  40  CFR  63.91  for  the  purpose  of  the 
City/County  receiving  delegation  of 
section  112  standards  that  are 
unchanged  from  Federal  standards  as 
promulgated.  This  program  for 
delegations  only  applies  to  sources 
covered  by  the  part  70  program. 

The  EPA's  policy  is  to  apply  sanctions 
to  State/local  programs  if  the  Governor 
or  his  designee  fails  to  submit  a 
corrected  program  for  full  approval 
within  18  months  after  the  due  date  for 
the  submittal.  If  the  City/County  fail  to 
submit  a  complete  corrected  program  for 
full  approval  by  June  10,  1996,  the  EPA 
will  start  an  18-month  clock  for 
mandatory  sanctions.  If  the  City/County 
program  fail  to  submit  a  complete 
program  before  the  expiration  of  that  18- 
month  period,  the  EPA  would  impose 
sanctions.  If  the  EPA  disapproves  the 
City/County's  corrective  program,  and 
has  not  determined  that  the  City/County 
have  corrected  the  deficiency  within  18 
months  after  the  disapproval,  tlien  the 
EPA  must  impose  mandatory  sanctions. 
In  either  case,  if  the  City/County  have 
not  come  into  compliance,  EPA  applies 


th'^  first  sanction.  In  addition, 
discretionary  sanctions  may  be  applied 
where  warranted  any  time  after  the  end 
of  the  interim  approval  period  if  the 
City/County  have  not  submitted  a 
complete  corrective  program  or  EPA  has 
disapproved  a  corrective  program.  If  the 
EPA  has  not  granted  full  approval  to  the 
City/County  program  by  January  10, 
1997.  the  EPA  must  promulgate, 
administer,  and  enforce  a  Federal 
operating  permits  program  for  the  City 
of  Albuquerque  Environmental  Health 
Department,  Air  Pollution  Control 
Division. 

The  EPA  has  reviewed  this  submittal 
of  the  Albuquerque/  Bernalillo  roimty 
Operating  Permits  Program  and  is 
promulgating  interim  approval.  Certain 
defects  in  the  State's  statutory  criminal 
fine  authority  and  the  City/County 
ordinances  preclude  the  EPA  from 
granting  full  approval  of  the  City/ 
County's  operating  permits  program. 
The  EPA  is  promulgating  interim 
approval  of  the  City/County  operating 
permits  program,  and  the  Stale.  City  and 
County  will  need  to  obtain  the  needed 
criminal  fine  authority  within  18 
months  after  the  Administrators 
approval  of  this  program  pursuant  to  40 
CFR  70.4  in  order  for  the  City  of 
Albuquerque/Bernalillo  County's  title  V 
program  to  be  eligible  for  full  approval 

I\'.  Administrative  Requirements 

A.  Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  this  final  rule.  Copies  of 
the  City/County's  submittal  and  other 
information  relied  upon  for  the 
proposed  interim  approval  are 
contained  in  a  docket  maintained  at  the 
EPA  Regional  Office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to,  or  othcru'ise 
considered  by,  the  EPA  in  the 
development  of  this  proposed 
rulemaking.  The  principal  purposes  of 
the  docket  are: 

(1)  to  allow  interested  parties  a  moans 
to  identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
rulemaking  process,  and 

(2)  to  serve  as  the  record  in  case  of 
judicial  review.  The  EP.\  will  consider 
anv  comments  received  by  Februarv  9, 
1995. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budgot 
has  exempted  this  regulator^'  action 
from  Executive  Order  12866  review. 

C.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600.  et  seq.,  the  EPA  must 
prepare  a  regulalorv'  flexibility  analysis 
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40  CFR  Part  271 
[FRL-5136-2] 

Kentucky;  Final  Authorization  of 
Revisions  to  State  Hazardous  Waste 
Management  Program 

agency:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 

summary:  Kentucky  has  applied  for  final 
authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  Kentucky's  revisions 
consist  of  the  provisions  contained  in 
Non-HSVVA  Clusters  IV  and  V.  These 
requirements  are  listed  in  Section  B  of 
this  notice.  The  Environmental 
Protection  Agency  (EPA)  has  reviewed 
Kentucky's  applications  and  has  made  a 
decision,  subject  to  public  review  and 
comment,  that  Kentucky's  hazardous 
waste  program  revisions  satisfy  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Thus,  EPA 
intends  to  approve  Kentucky's 
hazardous  waste  program  revisions. 
Kentucky's  applications  for  program 
revisions  are  available  for  public  review 
and  comment. 

DATES:  Final  authorization  for 
Kentuckv's  program  revisions  shall  be 
effective'March  13,  1995  unless  EPA 
publishes  a  prior  Federal  Register 
action  withdrawing  this  immediate  final 
rule.  All  comments  on  Kentucky's 
program  revision  applications  must  be 
received  by  the  close  of  business 
February  9.  1995. 
ADDRESSES:  Copies  of  Kentucky's 
program  revision  applications  are 
available  during  normal  business  hours 
at  the  following  addresses  for  inspection 
and  copying:  Kentucky  Department  for 
Environmental  Protection,  Division  of 
Waste  Management.  Fort  Boone  Plaza, 
Building  2.  18  Reilly  Road,  Frankfort, 
Kentucky  40601  (502)  564-6716;  U.S. 
EPA  Region  IV.  Library,  345  Courtland 
Street.  NE,  Atlanta.  Georgia  30365:  (404) 
347-4216.  Written  comments  should  be 
sent  to  Al  Hanke  at  the  address  listed 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 
AI  Hanke,  Chief,  State  Programs 
Section,  Waste  Programs  Branch,  Waste 
Management  Division.  U.S. 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE.  Atlanta.  Georgia 
30365:  (404)  347-2234. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
Section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 


("RCR.\"  or  "the  Act"),  42  U.S.C. 
6926(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Public  Law  98-616,  November  8,  1984. 
hereinafter  "HSWA")  allows  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  thi 
HSWA  requirements  under  Section 
3006(g)  of  RCRA,  42  U.S.C.  6926(g),  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly,  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  Parts  260- 
268  and  124  and  270. 

B.  Kentucky 

Kentucky  initially  received  final 
authorization  for  its  base  RCRA  program 
effective  on  January  31. 1985.  Kentucky 
has  received  authorization  for  revisions 
to  its  program  on  December  19,  1988, 
March  20,  1989,  Mav  15,  1989,  and 
November  30,  1992.' On  August  3,  1994. 
Kentucky  submitted  program  revision 
applications  for  additional  program 
approvals.  Today,  Kentucky  is  seeking 
approval  of  its  program  revisions  in 
accordance  with  40  CFR  271.21(b)(3). 

EPA  has  reviewed  Kentucky's 
applications  and  has  made  an 
immediate  final  decision  that 
Kentucky's  hazardous  waste  program 
revisions  satisfy  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Consequently,  EPA 
intends  to  grant  final  authorization  for 
the  additional  program  modifications  to 
Kentucky.  The  public  may  submit 
v\Titten  comments  on  EPA's  immediate 
final  decision  up  until  February  9,  1995. 

Copies  of  Kentucky's  application  for 
these  program  revisions  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  ADDRESSES  section  of 
this  notice. 

Approval  of  Kentucky's  program 
revisions  shall  become  effective  March 
13.  1995,  unless  an  adverse  comment 
pertaining  to  the  State's  revisions 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period. 

If  an  adverse  comment  is  received 
EPA  will  publish  either  (1)  a  withdraual 
of  the  immediate  final  decision  or  [2]  a 
notice  containing  a  response  to 
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comments  which  either  affirms  that  the 
immediate  final  decision  takes  effect  or 
reverses  the  decision. 

EPA  shall  administer  any  RCRA 
hazardous  waste  permits,  or  portions  of 
permits  that  contain  conditions  based 
upon  the  Federal  program  provisions  for 
which  the  State  is  applying  for 


authorization  and  which  were  issued  by 
EPA  prior  to  the  effective  date  of  this 
authorization.  EPA  will  suspend 
issuance  of  any  further  permits  under 
the  provisions  for  which  the  State  is 
being  authorized  on  the  effective  date  of 
this  authorization. 


Kentucky  is  today  seeking  authority  to 
administer  the  following  Federal 
requirements  promulgated  on  July  1, 
1987-June  30,  1988,  known  as  Non- 
HSWA  Cluster  IV  and  on  July  1.  1988- 
June  30. 1989,  known  as  Non-HSWA 
Cluster  V. 
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Federal  requirement 


List  (Phase  I)  Hazardous  Con- 
stituents for  Groundwater 
Monitoring. 

Identilication  and  Listing  of 
Hazardous  Waste. 

Liability  Requirements  for  Haz- 
ardous Waste  Facilities; 
Corporate  Guarantee. 

Hazardous  Waste  Miscellane- 
ous Units. 


Identification  and  Listing  of 
Hazardous  Waste;  Tech- 
nical Correction. 

Identification  and  Listing  of 
Hazardous  Waste;  Treat- 
atwlity  Studies  Sample  Ex- 
emption. 

Hazardous  Waste  Manage- 
ment System;  Standards  for 
Hazardous  Waste  Storage 
and  Treatment  Tank  Sys- 
tems. 

Identification  and  Usting  of 
Hazardous  Waste  and  Des- 
ignation of  Reportable 
Quantities  and  Notification. 

Permit  Modifications  for  Haz- 
ardous Waste  Management 
Facilities. 

Statistical  Mettrods  for  Evalu- 
ating Groundwater  Morntor- 
ing  Data  From  Hazardous 
Waste  Facilities. 

Identification  and  Listing  of 
Hazardous  Waste;  Removal 
of  Iron  Dextran  from  the  Ust 
of  Hazardous  Wastes. 

Identificatk)n  and  Listing  of 
Hazardous  Waste;  Removal 
of  Strontium  Sulfide  from 
the  List  of  Hazardous 
Wastes. 

Hazardous  Wastes  Mis- 
cellaneous Units;  Standards 
Applicable  to  Owners  and 
Operators;  Technical  Cor- 
rection. 

Amendment  to  Requirements 
for  Hazardous  Waste  Incin- 
erator Permits. 

Changes  to  Interim  Status  Fa- 
cilities for  Hazardous  Waste 
Management  Permits;  Modi- 
fications of  Hazardous 
Waste  Permits;  Procedures 
for  Post-Ctosure  Permitting. 


FR  reference 


52  FR  25942 

52  FR  26012 
52  FR  44314 

52  FR  46946 


53  FR  13382 
53  FR  27290 

53  FR  34079 
53  FR  35412 


53  FR  37912 
53  FR  41649 

53  FR  39720 


53  FR  43878 

53  FR  43881 

54  FR615 

54  FR  4286 
54  FR  9596 


FR  promul- 
gation date 


7/9/87 

7/10/87 
11/18/87 

12/10/87 


4/22/88 


7/19/88 


9/'a'88 


9/13/88 


9/28/88 
10/24/88 

10/11/88 


10/31/88 


10/31/88 


1/9/89 


1/30/89 


3/7/89 


State  authority 


KRS  224.46-5(0(3);  KRS  224.46-520(1  )&(4);  401  KAR 
34.060  9(8)(b),  9(8)(c),  9(8)(d)1  &  10(6);  401  KAR  34:360 
1  &  2;  401  KAR  38:100  2(4)(b). 

KRS  224.46-510(3);  KRS  224.46-530(2);  401  KAR  31:040 
4(3),  4(5),  4(6). 

KRS  224.46-505;  KRS  224.46-520(3)&(6):  KRS  224.46- 
530(1)&(2);  401  KAR  34:120  7(2)(a)  &  7(2)(b);  401  KAR 
34:165  1(2);  401  KAR  35:120  7(2)(a)  &  7(2)(b). 

KRS  224.46-520(1  ),(3),(4):  401  KAR  34.050  4(2)(f):  KRS 
224.46-530(1  )(2);  401  KAR  30:010  1(85)(g)  &  (i);  401  KAR 
34:020  1(2),  6(2)(d).  9(2)(a).  9(2)(b);  401  KAR  34:060  1(4); 
401  KAR  35:070  2(3),  3(1)(b),  5.  8(l)(a)1,  8(1)(a)2.  9(2)(a). 
9(2)(b)1,  9(2)(b)2;  401  KAR  34:090  1(1);  401  K^^^  34:100 
1(1);  401  KAR  34:120  2;  401  KAR  34:250  1-4.  .01  KAR 
38:090  2(5)4(13);  401  KAR  38:230  1(1)-(5);  KRS  224.40- 
305. 

KRS  224.46-510(3);  KRS  224.46-530(2);  401  KAR  31:040 
4(3);  4(5).  4(6). 


KRS   224.46-510(3); 
31:010  4(5). 


401    KAR   30:010    1(217);   401    KAR 


KRS  224.46-520(1);  KRS  224.46-530(1  )(e),  (1)(g),  (1)(m). 
(2);  401  KAR  30:010  1(86)4(87);  401  KAR  34:070  5;  401 
KAR  34:190  1(1),  1(2),  4(6)(c).  4(7)(c)3;  401  KAR  35:070 
1(2),  5. 

KRS  224.01-010(31  )(b):  KRS  224.46-510(2)  &  (3);  KRS 
224.46-530(1)  &  (2);  401  KAR  31:040  3.4(5)  &  (6);  401 
KAR  31:030;  401  KAR  31:040. 

KRS  224.40-310  (2),  (4),  (5)  &  (8);  KRS  224.46-520(1)  & 
(3);  KRS  224.46-530(1  )(e)  &  (1)(g);  401  KAR  38:040  3. 

KRS  224.46-520;  KRS  224.46-530(1  )(g),  1(h).  (1)(i);  401 
KAR  34:060  2(1).  3.  8(1),  8(7)-(10),  9(3H4),  9(6)H8), 
10(3H4).  10(6H10). 

KRS  224.01-010(3l)(b):  KRS  224.46-51 0(2)-<3);  KRS 
224.46-530(1H2):  401  KAR  31:040  3,  4(5)-(6). 


KRS     224.01-01 0(31  )(b);     KRS     224.46-51 0(2)-(3);     KRS 
224.46-530(1  )-(2);  401  KAR  31:040  3.  4(5)-(6). 


KRS  224.01-510(3);  KRS  224.46-520(1  )&(3);  KRS  224.46- 
530(1  )(e)-(g);  401  KAR  38:090  2(5)  &  2(13). 


KRS  224.40-310;  KRS  224.46-520(1);  401  KAR  38:060  3(4). 


KRS  224.45-520(1  )(2)(3)&(4);  401  KAR  38:020  3(1)-<2); 
KRS  224.46-530(1  )(a)-(f)&(2);  401  KAR  38:010  1(2);  401 
KAR  38:050  12(1);  401  KAR  38:040  3;  401  KAR  38:070 
11. 
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is  not  authorized  to  operate 
program  on  Indian  Lands, 
remains  with  EPA  unless 
erwise  in  a  future  statute  or 


With  Executive  Order 


The  Offic  e  of  Managemont  and  Budget 
has  exempt  ;d  this  rule  from  the 
requiremen  ts  of  Section  6  of  Executive 
Order  128f>). 


Under  the  Regulatory 

ct 


Pursuant  to  the  provisions  of  5  I'.S.C. 
605(b),  I  he  eiiy  certify  that  this 
uithorizatii  m  will  not  have  a  significant 
econoinic  i  npart  on  a  substantial 
number  of  i  mall  entities.  This 
authorizatii  m  effectively  suspends  the 
applicabiiil  i.  of  certain  Federal 
regulations  in  fa\  or  of  Kentucky's 
program,  t!  ereby  eliminating 
nuplicativf  requirements  for  handlers  of 
hazardous   vasie  in  the  State.  It  does  not 
impose  any  now  burdens  on  small 
entities.  Th  s  rule,  therefore,  does  not 
require  a  r<fjulatory  flexibilitv  analysis. 

List  of  Subtcts  in  40  CFR  Part  271 

s  rat 


ive  practice  and 
Confidential  business 
.  Hazardous  materials 
on.  Hazardous  waste.  Indian 
ovemmental  relations, 
eporting  and  recordkeeping 


requirements,  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  Sections  2002(a).  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a).  6926.  6974(b). 

Dated:  December  19. 1994. 
Patrick  M.  Tobin, 

Acting  Regional  Administrator 

IFR  Doc.  95-592  Filed  1-9-95;  8:45  am] 

BILLING  CODE  6560-60-M 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  302-11 
[FTR  Amendment  43] 
RIN  3090-AF56 

Federal  Travel  Regulation;  Relocation 
Income  Tax  (RIT)  Allowance  Tax 
Tables 

AGENCY:  Federal  Supply  Serxice,  GSA. 
ACTION:  Final  rule. 

summary:  The  Federal,  State,  and  Puerto 
Rico  tax  tables  for  calculating  the 
relocation  income  tax  (RIT)  allowance 
must  be  updated  yearly  to  reflect 
changes  in  Federal,  State,  and  Puerto 
Rico  income  tax  brackets  and  rates.  The 
Federal,  State,  and  Puerto  Rico  tax 
tables  contained  in  this  rule  are  for 
calculating  the  1995  RIT  allowance  to  be 
paid  to  relocating  Federal  employees. 
DATES:  Effective  dates:  The  new  tables 
in  this  final  rule  are  effective  January  1, 
1995.  The  change  to  the  1992  Puerto 
Rico  tax  table  in  this  final  rule  is 
effective  Januarys  1,  1993. 

Applicability  dates.  The  new  tables  in 
this  final  rule  apply  for  RIT  allowance 
payments  made  on  or  after  January  1. 
19'95.  The  change  to  th«i^l992  Puerto 
Rico  tax  table  in  this  final  rule  applies 
for  RIT  allowance  payments  made  on  or 
after  January'  1.  1993.' 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Clauson.  General  Services 
Administration,  Transportation 
Management  Division  (FBX), 
Washington.  DC  20406.  telephone  703- 
305-5745. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  provides  the  tax  tables 
necessary  to  compute  the  relocation 


income  tax  (RIT)  allowance  for 
employees  who  are  taxed  in  1995  on 
moving  expense  reimbursements.  In 
addition,  the  Internal  Revenue  Service 
(IRS)  informed  the  General  Services 
Administration  (GSA)  that  the  Puerto 
Rico  tax  table  for  1992  which  the  IRS 
provided  GSA  contained  an  error.  This 
amendment  corrects  that  error. 

GSA  has  determined  that  this  rule  is 
not  a  significant  regulatory  action  for 
the  piu-poses  of  Executive  Order  12866 
of  September  30.  1993.  This  final  rule  is 
not  required  to  be  published  in  the 
Federal  Register  for  notice  and 
comment.  Therefore,  the  Regulatory 
Flexibihty  Act  does  not  apply. 

List  of  Subjects  in  41  CFR  Part  302-11 

Government  employees.  Income  taxes. 
Relocation  allowances  and  entitlements. 
Transfers. 

For  the  reasons  set  out  in  the 
preamble,  41  CFR  part  302-11  is 
amended  to  read  as  follows: 

PART  302-11— RELOCATION  INCOME 
TAX  (RIT)  ALLOWANCE 

1.  The  authority  citation  for  part  302- 
11  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5721-5734:  20  U.S.C. 
905(a);  E.O.  11609.  36  FR  13747,  3  CFR. 
1971-1975  Comp.,  p.  536;  E.O.  12466.  49  FR 
7349.  3  CFR,  1984  Comp.,  p.  165. 

2.  Appendixes  A.  B.  C.  and  D  to  part 
302-1 1  are  amended  by  adding  the 
following  tables  at  the  end  of  each 
appendix,  respectively:  and  by 
removing  the  rate  "33"  from  the  table 
titled  "Puerto  Rico  Marginal  Tax  Rates 
by  Earned  Income  Level — Tax  Year 
1992"  in  appendix  D.  and  adding  in  its 
place  the  rate  "36": 

Appendix  A  to  Fart  302-11— Federal 
Tax  Tables  for  RIT  Allowance 


Federal  Marginal  Tax  Rates  by  Earned 
Income  Level  and  Filing  Status — Tax 
Year  1994 

The  following  table  is  to  be  used  to 
determine  the  Federal  marginal  tax  rate 
for  Year  1  for  computation  of  the  RIT 
allowance  as  prescribed  in  §  302- 
11.8(e)(1).  This  table  is  to  be  used  for 
employees  whose  Year  1  occurred 
during  calendar  year  1994. 


rginal  tax  rate  (percent) 


Single  taxpayer 


Over 


S6,492 
30.068 


But  not 
over 


S3C.068 
67.256 


Heads  ot  household 


Over 


511,603 
43.304 


But  not 
over 


543,304 
97.172 


Married  filing  jointly/ 

qualifying  wiclsws  and 

widowers 


Over 


515,846 
55,773 


But  not 
over 


555,773 
115.653 


Married  filing 
separately 


Over 


57,738 
27.855 


But  not 
over 


527,855 

58.98C 
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Single  taxpayer 

Heads  of  household 

Married  filing  jointly/ 

qualifying  wi(fows  and 

widowers 

Married  filing 

Over 

But  not 
over 

Over 

But  not 
over 

separately 

Marginal  tax  rate  (percent) 

Over 

Over 

But  not 
over 

But  not 
over 

31   

36  

39.6  

67,256 
134,936 
273.705 

134,936 
273,705 

97.172 
155.995 
284.250 

155.995 
284,250 

115.653 
167.653 
277.401 

167.653 
277.401 

58.980 

86.842 

142.545 

86.842 
142.545 

Appendix  B  to  Part  302-11— State  Tax 
Tables  for  RIT  Allowance 


State  Marginal  Tax  Rates  by  Earned 
Income  Level — Tax  Year  1994 

The  following  table  is  to  be  used  to 
determine  the  State  marginal  tax  rates 
for  calculation  of  the  RIT  allowance  as 


prescribed  in  §  302-1 1.8(e)(2).  This 
table  is  to  be  used  for  employees  who 
received  covered  taxable 
reimbursements  during  calendar  year 
1994. 


State  (or  district) 


1.  Alatiama 

2.  Alaska 

3.  Arizona  

If  single  status  ^  .... 

4.  Arkansas  

If  single  status  ^  .... 

5.  Califomia  

If  single  status  ^  .... 

6.  Colorado 

7.  Connecticut  

8.  Delaware  

9.  Dlstrk:t  of  Columt>ia 

10.  Florida  

11.  Georgia 

12.  Hawaii 

If  single  status  ^  .... 

13.  Idaho  

14.  Illinois  

15.  Indiana 

16.  Iowa 

17.  Kansas  

If  single  status  ^  .... 

18.  Kentucky 

19.  Louisiana 

If  single  status  ^  .... 

20.  Maine 

If  single  status  ^  .... 

21.  Maryland 

22.  Massachusetts  

23.  MkJhigan 

24.  Minnesota 

If  single  status  ^  ..... 

25.  Mississippi  

26.  Missouri  , 

27  Montana  

If  single  status  ^ 

28.  Netxaska 

If  single  status  ^ 

29.  Nevada 

30.  New  Hampshire 

31.  New  Jersey  

If  single  status  ^ 

32.  New  Mexkx) 

If  single  status  ^ 

33.  New  York 

If  single  status  ^ 

34.  North  Carolina 

35.  North  Dakota 

If  single  status  ^ 

36.  Ohio 

37  Oklahoma 

If  single  status  ' 


Marginal  tax  rates  (stated  in  percents)  for  the  earned  income  anrounts  specified 

in  each  column '  - 


520.000-524,999 


5 

0 

3.25 

3.25 

4.5 

6 

2 

6 

5 

4.5 

6 

8 

0 

6 

8 

9.5 

7.5 

3 

3.4 

6.8 

3.5 

4.4 

6 

2 

4 

4.5 

8.5 

5 

5.95 

4.4 

6 

8 

5 

6 

6 

8 

3.65 

5.24 

0 

0 

1.9 

1.9 

3.2 

6 

5 

7.875 

6 

6.67 

8 

2.972 

5 

7 


525.000-549.999 


5 

0 

4.0 

4.0 

7 

7 

4 

9.3 

5 

4.5 

7.6 

9.5 

0 

6 

9.5 
10 

7.8 

3 

3.4 

8.8 

6.25 

7.75 

6 

4 

4 

8.5 

8.5 

5 

5.95 

4.4 

8 

8 

5 

6 

9 
10 

5.24 

6.99 

0 

0 

2.375 

4.75 

6 

7.9 

7.875 

7.875 

7 

9.33 
10.6"7 

4.457 

7 

7 


550.000-574.999 


5 

0 

5.05 

6.4 

7 

7 

8 

9.3 

5 

4.5 

7.7 

9.5 

0 

6 
10 
10 

8.2 

3 

3.4 

9.98 

6.25 

7.75 

6 

6 

6 

8.5 

8.5 

5 

5.95 

4.4 

8 

8.5 

5 

6 
10 
10 

6.99 

6.99 

0 

0 

3.325 

6.175 

7.9 

8.5 

7.875 

7.875 

7 
12 
12 

5.201 

7 

7 


575.000  and 
over 


5 

0 

6.9 

6.9 

7 

7 
11 
11 

5 

4.5 

7.7 

9.5 

0 

6 
10 
10 

8.2 

3 

3.4 

9.98 

6.45 

7.75 

6 

6 

6 

8.5 

8^ 

6 

5.95 

4.4 

8.5 

8.5 

5 

6 
11 
11 

6.99 

6.99 

0 

0 

6.65 

6.65 

8.5 

8.5 

7.875 

7.875 

7.75 
12 
12 

7.5 

7 

7 
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40 

41 
42 
43 

44 


47 
48 
49 
50 

51 


38.  Oregon 

39.  Pennsylvaria 
Rhode  Isl 

If  single  status - 
South  Car  dina 
South  Dak  3ta 
Tennessef 
Texas  .... 

45.  Utah 

46.  Vermont 
Virginia 
Washir 
West  Virgi 
Wisconsin 
Wyoming 


lingto  1 


I  -wa 


7 
0 
0 
0 
7.2 

5 

0 

4 

6.55 

0 


7 
0 
0 
0 
7.2 

5.75 

0 

6 

6.93 

0 


ncjme 


'  Earned  i 
nearest  dollar 

2  If  the  earned 
marginal  ;ax 

3  This  rate 
All  other 

*  The  incomi  ( 
income  amourjts 
tween  S25. 
574,999;  and 
a  percent  of 

^The  incom^ 
amounts  are 
S25.000-S74 
shown  as  a 

6  The  incom^ 
tax  liability 


7 
0 
0 
0 
7.2 

5.75 

0 

6.5 

6.93 

0 

...  amounts  that  fall  t>etween  the  income  brackets  shown  in  this  table  {e.g  ,  524,999.45,  549,999.75)  should  be  rounded  to  the 
o  determine  the  marginal  tax  rate  to  be  used  in  calculating  the  RIT  allowance, 
income  arrxjunt  is  less  than  the  lowest  income  bracket  shown  in  this  table,  the  employing  agency  shall  establish  an  appropriate 
as  provided  in  §302-1 1.8(e)(2)(ii).  ^  ^        ^         .. 

ies  only  to  those  individuals  certifying  that  they  will  file  under  a  single  status  within  the  States  where  they  will  pay  income  taxes, 
taxpayers,  regardless  of  filing  status,  will  use  the  other  rate  shown. 

tax  rate  for  Rhode  Island  (for  other  than  single  status)  is  27.5  percent  of  Federal  income  tax  liability  for  employees  whose  earned 

are  between  520,000-324,999;  32  percent  of  Federal  income  tax  liability  for  employees  whose  earned  income  amounts  are  be- 

00(hS49  999'  27.55  percent  of  Federal  income  tax  liability  for  employees  whose  earned  income  amounts  are  between  550,000- 

05  percent  of  Federal  income  tax  liability  for  employees  whose  earned  income  amounts  are  575,000  and  over.  Rates  shown  as 

Ffederal  income  tax  'lability  must  be  converted  to  a  percent  of  income  as  provided  in  §302-1 1.8(e)(2)(iii). 

n  i  tax  rate  for  Rhode  Island  (fof  single  status)  is  32  percent  of  Federal  income  tax  liability  for  employees  whose  earned  income 

t  Btween  520  00O-S24  999;  27.55  percent  of  Federal  income  tax  liability  for  employees  whose  earned  income  amounts  are  t)etween 

and  25.05  pjercent  of  Federal  income  tax  liability  for  employees  whose  earned  income  amounts  are  575,000  and  over.  Rates 

,^.it  of  Federal  income  tax  liatMlity  must  be  converted  to  a  percent  of  income  as  provided  in  §302-1 1.8(e)(2)(iii). 

tax  rate  for  Vermont  is  25  percent  of  Federal  income  tax  liability  for  all  employees.  Rates  shown  as  a  percent  of  Federal  incorrve 

mu^t  be  converted  to  a  percent  of  income  as  provided  in  §302-1  l.8{e)(2)(iii). 
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Appendix  C 
Tax  Tables 


15  ... 
28  ... 
31  ... 
36  ... 
39.6 


Appendix  D 
Rico  Tax 


15 
25 
36 


State  (or  district) 


Marginal  tax  rates  (stated  in  percents)  for  the  earned  income  amounts  specified 

in  each  column    - 


520.000-524,999 


9 
2.8 


525,000-549,999 


550,000-574,999 


9 

2.8 

(See  footnote  4) 
(See  footnote  5) 

7 

0 

0 

0 

7.2 
(See  footnote  6) 

5.75 

0 

4.5 

6.93 

0 


9 
2.8 


575,000  and 
over 


9 
2.8 


to  Part  302-11— Federal 
RIT  Allowance— Year  2 


Dr 


Federal  Marginal  Tax  Rates  by  Earned 
Income  Level  and  Filing  Status — Tax 
Year  1995 

The  following  table  is  to  be  used  to 
determine  the  Federal  marginal  tax  rate 
for  Year  2  for  computation  of  the  RIT 


allowance  as  prescribed  in  §  302- 
11.8(e)(1).  This  table  is  to  be  used  for 
employees  whose  Year  1  occurred 
during  calendar  years  1985.  1986.  1987, 
1988, 1989. 1990, 1991, 1992, 1993. or 
1994. 


Mai  3inal  tax  rate  (percent) 


Single  taxpayer 


Over 


56,643 

30,783 

68,684 

139,546 

283,746 


But  not 
over 


530,783 

68.684 

139,546 

283.746 


Heads  of  household 


Over 


511,937 
44,304 
102,201 
163,966 
294,200 


But  not 
over 


544,304 
102,201 
163,966 
294.200 


Married  filing  jointly/ 

qualifying  widows  and 

widowers 


Over 


516,387 
57,249 
119,362 
173,514 
286,217 


But  not 
over 


S57.249 
119,362 
173,514 
286,217 


Married  filing 
separately 


Over 


58,171 
28.637 
59.017 
88.341 
147,650 


But  not 
ove 


528.637 
59.017 
88.341 

147.650 


Tail 


to  Part  302-11— Puerto 
es  for  RIT  Allowance 


Puerto  Rico  Marginal  Tax  Rates  by 
Earned  Income  Level — Tax  Year  1994 

The  following  table  is  to  be  used  to 
determine  the  Puerto  Rico  marginal  tax 


rate  for  computation  of  the  RIT 
allowance  as  prescribed  in  §  302- 
11.8(e)(4)(i). 


Marginal  tax  rate  (percent) 


Single  filing  status 


Over 


S25.000 


But  not 
over 


825,000 


Any  ottier  filing  status 


Over 


525,000 


But  kA 
over 


325,000 
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Dated:  December  28, 1994. 
Julia  M.  Stasch, 

Acting  Administrator  of  General  Services. 
(FR  Doc.  95-516  Filed  1-9-95;  8:45  am) 

BILUNG  CODE  6820-24-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  7109 

[AK-932-1 430-01;  AA-6664] 

Withdrawal  of  Public  Lands  for  English 
Bay  Village  Selection;  Alaska 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Public  Land  Order. 

summary:  This  order  withdraws 
lb,947.99  acres  of  public  lands  located 
within  the  Kenai  Fjords  National  Park  or 
the  Alaska  Maritime  National  Wildlife 
Refuge,  from  all  forms  of  appropriation 
under  the  public  land  laws,  including 
the  mining  and  mineral  leasing  laws, 
pursuant  to  Section  22(j)(2)  of  the 
Alaska  Native  Claims  Settlement  Act. 
This  action  also  reserves  the  lands  for 
selection  by  the  English  Bay 
Corporation,  the  village  corporation  for 
English  Bay.  This  withdrawal  is  for  a 
period  of  120  days;  however,  any  lands 
selected  shall  remain  withdrawn  by  the 
order  until  they  are  conveyed.  Any 
lands  described  herein  that  are  not 
selected  by  the  corporation  will  remain 
withdrawn  as  part  of  the  Kenai  Fjords 
National  Park  or  the  Alaska  Maritime 
National  Wildlife  Refuge,  pursuant  to 
the  Alaska  National  Interest  Lands 
Conservation  Act.  and  will  be  subject  to 
the  terms  and  conditions  of  any  other 
withdrawal  of  record. 
EFFECTIVE  DATE:  January  10. 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
A.  Wolf,  BLM  Alaska  State  OfFice.  222 
W.  7th  Avenue,  No.  13.  Anchorage. 
Alaska  99513-7599, 907-271-5477. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
22(j)(2)  of  the  Alaska  Native  Claims 
Settlement  Act,  43  U.S.C.  1621(j)(2) 
(1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands 
located  within  the  Kenai  Fjords 
National  Park  or  the  Alaska  Maritime 
National  Wildlife  Refuge,  are  hereby 
withdravMi  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  and  mineral 
leasing  laws,  and  are  hereby  reserved  for 
selection  under  Section  12  of  the  Alaska 
Native  Claims  Settlement  Act,  43  U.S.C. 
ir.ll  (1988),  by  the  English  Bay 


Corporation,  the  village  corporation  for 
English  Bay: 

Seward  Meridian 

T.  3  S..  R.  2  VV.,  (unsurveyed) 

Sees.  22,  23,  25,  and  26; 

Sec.  33,  parcel  B; 

Sees.  35  and  36. 
T  4  S.,  R.  2  VV..  (unsurveyed) 

Sees.  2  through  5,  inclusive: 

Sec.  11. 
T.  5  S.,  R.  5  \V.,  (unsurveyed) 

Sec.  33. 
T.  6  S.  R.  4  W..  (unsur\eyed) 

Sec.  7 
T  6  S.,  R.  5  VV..  (unsurveyed) 

Sees.  4,  9,  28.  29,  32.  and  33. 
T.  7  S,  R.  5  VV..  (surveyed) 

Sec.  3,  lot  2: 

Sees.  4.  8,  10,  and  11. 
T  8S.,R.  6  VV.,  (sur\eyed) 

Sees.  7  through  12.  inclusive; 

Sees.  14  through  22.  inclusive; 

Sees.  27  through  34,  inclusive. 
T.  8  S.  R.  7  VV.,  (surveyed) 

Sees.  24,  25,  35  and  36. 

The  areas  described  contain  16.947.99 
acres. 

2.  Prior  to  conveyance  of  any  of  the 
lands  withdrawn  by  this  order,  the 
lands  shall  be  subject  to  administration 
by  the  Secretary  of  the  Interior  under 
applicable  laws  and  regulations,  and  his 
authority  to  make  contracts  and  to  grant 
leases,  permits,  rights-of-way.  or 
easements  shall  not  be  impaired  by  this 
withdrawal. 

3.  This  order  constitutes  final 
withdrawal  action  by  the  Secretary  of 
the  Interior  under  Section  22(j)(2)  of  the 
Alaska  Native  Claims  Settlement  Act.  43 
U.S.C.  1621  (j)(2)  (1988),  to  make  lands 
available  for  selection  by  the  English 
Bay  Corporation,  to  fulfill  the 
entitlement  of  the  village  for  English 
Bay  under  Section  12  and  Section  14(a) 
of  the  Alaska  Native  Claims  Settlement 
Act.  43  U.S.C.  1611  and  1613  (1988). 

4.  This  withdrawal  will  terminate  120 
days  from  the  effective  date  of  this 
order;  provided,  any  lands  selected  shall 
remain  withdrawTi  pursuant  to  this 
order  until  they  are  conveyed.  Any 
lands  described  in  this  order  not 
selected  by  the  corporation  shall  remain 
withdrawn  as  part  of  the  Kenai  Fjords 
National  Park  or  the  Alaska  Maritime 
National  Wildlife  Refuge,  pursuant  to 
Sections  201(5).  206.  303(1)  and  304(c:) 
of  the  Alaska  National  Interest  Lands 
Conservation  Act.  16  U.S.C.  410{hh)  and 
668(dd)  f'1988);  and  will  be  subject  to 
the  terms  and  conditions  of  any  other 
withdrawal  of  record. 

5.  It  has  been  determined  that  this 
action  is  not  expected  to  have  any 
significant  effect  on  subsistence  uses 
and  needs  pursuant  to  Section  810(c)  of 
the  Alaska  National  Interest  Lands 
Conservation  Act.  16  U.S.C.  3120(c) 
(1988).  and  this  action  is  exempted  from 


the  National  Environmental  Policy  Act 
of  19C9.  42  U.S.C.  4321  note  (1988).  by 
Section  910  of  the  Alaska  National 
Interest  Lands  Conservation  Act.  43 
U.S.C.  1638  (1988). 

Dated:  December  23. 1994. 
Bob  Armstrong, 

Assistant  Secrvtary-  of  the  Interior 

|FR  Doc.  95-174  Filed  1-9-95;  8:45  ain] 

BILUNG  COD€  431<MA-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  93-02;  Notice  07] 

RIN2127-AF42 

Federal  Motor  Vehicle  Safety 
Standards;  Fuel  System  Integrity  of 
Compressed  Natural  Gas  \/ehicles 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Deparfment  of  Transportation  (DOT). 
ACTION:  Final  rule;  response  to  petitions 
for  reconsideration. 

SUMMARY:  On  April  25,  1994.  NHTSA 
published  a  new  Federal  motor  vehicle 
safety  standard.  Standard  No.  303.  Fuel 
System  Integrity  of  Compressed  Saturai 
Gas  Vehicles.  The  standard  limits  the 
amount  of  allowable  CNG  leakage  after 
a  crash  test  by  limiting  the  post -crash 
pressure  drop  of  the  fuel  system.  Ford 
Motor  Company.  Chrysler  Corporation, 
and  the  American  Automobile 
Manufacturers  Association,  submittt-d 
petitions  for  reconsideration  of  the  final 
rule.  The  issues  raised  in  the  petitions 
include  the  allowable  pressure  drop 
limit,  submitted  by  Ford  and  Chrysler, 
and  other  pre-crash  test  conditions  and 
procedures,  submitted  by  A.AMA. 
NHTS.A  is  denying  the  petitions  of  Ford 
and  Chr\sler  concerning  pressure  drop 
limit,  and  denying  in  part  and  granting 
in  part  the  requests  bvAAVLA. 
DATES:  Effective  Date:  The  amrnd:noi:ts 
made  in  this  rule  are  effective 
September  1,  1995. 

Petitions  for  Reconsideration:  .^ny 
petition  for  reconsideration  of  this  rule 
must  be  received  by  NHTS.A  no  later 
than  February  9.  1995. 
ADDRESSES:  Petitions  for  reconsideration 
should  refer  to  the  docket  and  notice 
number  of  this  notice  and  be  submitted 
to:  Administrator,  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street.  SW.  Washington,  DC 
20590. 
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INFORMATION  CONTACT: 


Voodford.  NRM-01.01. 

Staff.  Office  of 
National  Highway  Traffic 
listration,  400  Seventh 
^k'ashington.  DC  20590 

1). 
information:  On  April 
A  published  a  new 

vehicle  safety  standard 
the  fuel  system  integrity  of 
latural  gas  (CNG)  vehicles 
).  The  new  standard, 
03.  Fuel  Svstem  Integrity 
d  Natural  Gas  Vehicles. 
ount  of  allowable  CNG 

crash  test.  This  is  done 
imit  on  the  post-crash 

of  the  fuel  system. 

a  gross  vehicle  weight 

of  10,000  pounds  or  less 
front,  rear,  and  side 
tests.  Schoolbuses  with  a 

than  10,000  pounds  are 
ving  contoured  barrier 
joint  and  angle  on  the 
purpose  of  the  new 
ich  becomes  effective 
1995,  is  to  reduce  deaths 
:aused  by  fires  resulting 

during  and  after 
ving  CNG  vehicles. 

Company  (Ford),  Chrysler 
Chrysler),  and  the 
itomobile  Manufacturers 
A.AMA)  submitted 
reconsideration  of  the  final 

raised  in  the  petitions 
lost-crash  pressure  drop 
lel  system,  and  procedures 
itions  prior  to  crash 
;cussion  of  each  issue  and 
response  follows. 

p  Limit 

le,  as  specified  in  S5.2{a). 
•able  pressure  drop  in  the 
em  one  hour  after  any 
follows: 

(154  psi),  or 
Vs).  whichever  is  higher. 
V  erage  temperature  of  the 
grees  Kelvin,  stabilized  to 
ture  before  testing, 
ure  T  is  determined  by 
ajnbient  temperature  at  the 
St,  and  then  every  15 
1  thetest  timeof  60 
ct)mpleted.  The  sum  of  the 
temperatures  is  then 
ve  to  yield  average 
IT.  S7.'l.7  of  the  final  rule 
ambient  temperature  is 
Aorethan5.6"*C(10°F) 
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I  me  of  the  high  pressure 
vehicle  fuel  svstem. 
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The  other  allowable  pressure  drop, 
1062  kPa  (154  psi),  represents  the 
smallest  pressure  drop  measurable  using 
existing  pressure  drop  measurement 
technology  is  test  gas  temperature  varies 
no  more  than  5.6  °C  (10  °F).  The  agency 
established  this  level  based  on 
comments  from  AAMA  and  others  in 
response  to  the  agency's  January  21, 
1993  notice  of  proposed  rulemaking 
(NPRM)  (58  FR  5323).  In  its  comments 
on  that  notice,  AAMA  stated  that  using 
a  state-of-the-art  capacitance  type 
pressure  transducer  could  still  result  in 
pressure  drop  measurement  error  of 
±106.1  kPa  (±15.4  psi)  if  test  gas 
temperature  varied  no  more  than  ±5.6  °C 
(±10  °F).  This  is  due  to  the  cumulative 
errors  attributable  to  pressure 
transducer  accuracy,  thermal  zero  shift, 
thermal  coefficient  sensitivity,  and 
analogue-digital  conversion.  These 
factors,  coupled  with  the  accepted 
engineering  practice  that  measurement 
error  should  not  exceed  ten  percent  of 
the  value  being  measured,  led  to  the 
conclusion  that  pressure  drops  less  than 
1062  kPa  (154  psi)  should  not  be 
measured. 

The  above  pressvue  drop  established 
in  the  final  rule  represents  the 
maximum  allowable  CNG  leakage,  895 
(T/Vfs).  within  the  limits  of  current 
pressure  drop  measurement  technology. 
1062  kPa  (154  psi). 

Both  Ford  and  Chrysler  petitioned  the 
agency  for  reconsideration  of  the  above 
pressure  drop  limits  in  S5.2(a).  Ford 
stated  that  it  believes  the  agency  erred 
by  disregarding  certain  information 
provided  by  A.\MA  in  its  response  to 
the  January  1993  NPRM  (58  FR  5323). 
Specifically.  AAMA  stated  that""   *   ' 
a  10  °F  change  in  the  temperature  of  the 
test  gas  would  result  in  a  60  psi  change 
in  the  pressure  of  the  test  gas."  Noting 
that  the  final  rule  allows  the  ambient 
temperature  to  vary  as  much  as  5.6  °C 
(10  °F)  during  the  lest,  Ford  stated  that 
a  10  "F  drop  in  temperature  could  result 
in  a  60  psi  pressure  drop  even  with  zero 
leakage.  Thus,  according  to  Ford,  the 
pressure  drop  limits  in  the  final  rule  are, 
in  effect,  reduced  by  60  psi  when  the 
ambient  temperature  drops  10  "F  and 
increased  by  60  psi  when  the  ambient 
temperature  increases  10  °F  during  the 
test.  Ford  asserted  that  the  pressure 
drop  hmits  are,  therefore,  not 
reasonable,  practicable,  or  stated  in 
objective  terms  as  required  by  statute, 
because  they  present  arbitrary  limits 
that  vary  depending  on  whether 
ambient  temperature  decreases  or 
increases.  Ford  further  stated  that  an 
appropriate  corrective  action  would  be 
to  amend  S5.2(a)  so  that  it  states,  "For 
all  vehicles,  the  pressure  drop  in  the 
high  pressure  portion  of  the  fuel  system. 


excluding  pressure  changes  due  to 
changes  in  the  temperature  of  the  test 
gas.  expressed  in  *    *   *."  Ford's 
recommended  language  is  underlined. 
Thus,  Ford's  alternative  would 
eliminate  that  component  of  any 
pressure  drop  which  is  due  to  test  gas 
temperature  change. 

Chrysler,  in  its  petition,  provided  an 
almost  identical  rationale  to  that  of 
Ford,  stating  that  the  pressure  drop 
limits  specified  in  the  final  rule  do  not 
accurately  measure  fuel  leakage  when' 
the  internal  temperature  of  the  gas 
causes  change  to  the  pressure  within  the 
fuel  system.  However,  Chrysler's 
suggested  corrective  action  differs  from 
that  of  Ford.  Chrysler  requested  that  the 
agency  amend  the  pressure  drop  limits 
in  the  final  rule  to  incorporate  the  60  psi 
adjustment  needed  to  compensate  for 
the  possible  change  in  gas  temperature. 
Under  Chrysler's  request,  the  amended 
pressure  drop  limits  in  S5.2(a)  would 
be: 

(1)  1476  kPa  (214  psi),  or 

(2)  895  (T/Vfs)  +  414  kPa  (60  psi), 
whichever  is  higher. 

Chrysler  stated  that  "(tjhis  would 
provide  the  needed  compensation 
without  the  added  difficulty  of 
measuring  gas  temperature  within  the 
high  pressure  fuel  system,  which  is 
difficult,  impracticable,  and  risks 
compromising  the  fuel  system 
integrity." 

After  reviewing  Ford's  and  Chrysler's 
petitions  for  reconsideration  about 
permissible  pressure  drop,  NHTS.A  has 
determined  that  the  requested 
modifications  to  S5.2(a)  would  be 
inappropriate.  NHTSA  continues  to 
believe  that  the  pressure  drop  limits  and 
test  procedure  established  in  the  final 
rule  are  the  most  appropriate  and 
feasible,  and  that  they  provide  a 
relatively  simple  and  accurate  method 
to  determine  CNG  fuel  leakage.  The 
agency  believes  that  imder  real  world 
test  conditions,  any  variation  in  test  gas 
temperature  will  not  significantly  affect 
test  results. 

NHTSA  notes  that  because  CNG  is  a 
gas,  and  not  a  liquid,  measuring  a -safe 
level  of  allowable  leakage  after  a  crash 
test  is  much  more  complex  than 
measuring  similar  levels  for  liquid  fuels. 
This  is  because  of  the  relationship 
'between  the  temperature  and  pressure 
of  a  gas.  The  two  are  directly 
proportional.  A  change  in  either, 
pressure  or  temperatiue.  directly  affects 
the  other. 

In  arriving  at  the  allowable  pressure 
drop  limit  and  test  procedure 
established  in  the  final  rule,  NHTSA 
addressed  the  issue  of  temperature  and 
pressure,  along  with  other  related  issues 


raised  by  commnnters  on  the  January 
1993  NPRM.  The.se  included  whether  to 
measure  test  gas  temperature  during  the 
60-minute  period  following  barrier 
impact,  whether  to  specify  an  ambient 
test  temperature,  the  accuracy  of 
available  pressure  drop  measurement 
technology,  and  the  time  period  over 
which  pressure  drop  is  measured. 
These,  along  with  conimenters' 
concerns,  presented  complex,  and.  in 
some  cases,  competing  issues  to  resolve. 
There  were  a  variety  of  possible 
solutions,  some  more  feasible  than 
others,  to  the  problem  of  measuring 
CNG  fuel  system  leakage. 

Contrary  to  the  assertion  made  by 
Ford  in  its  petition,  the  agency 
considered  the  information  provided  by 
AAMA  about  the  effect  of  temperature 
on  pressure.  That  information  is 
specifically  referenced  in  the  preamble 
to  the  finai  rule  (59  FR  19652).  In 
addition,  the  agency  noted  in  the 
preamble  that  several  commenters, 
including  AAMA,  stated  that 
temperature  variations  should  be 
compensated  for  when  conducting  the 
crash  test.  However,  neither  .AAMA  nor 
other  commenters  suggested  any 
method  to  correct  for  this.  After 
reviewing  the  components.  NHTSA 
decided  not  to  specify  an  ambient  test 
temperature,  but  to  limit  the  amount  of 
ambient  temperature  variation  during 
the  60-minute  test  period  to  5.6  °C  (10 
°F).  A  temperature  variation  exceeding 
this  amount  will  invalidate  the  test 
results.  The  agency  noted  that.  "Without 
such  control,  a  large  change  in 
temperature  could  artificially  affect  the 
test  results."  NHTSA  continues  to 
believe  that  this  test  condition  will 
sufficiently  minimize  changes  in  test  gas 
temperature,  as  well  as  pressure  drop 
measurement  accuracy. 

NHTSA  appreciates  the  concerns 
expressed  by  Ford  and  Chntsler  in  their, 
petitions.  However,  as  notf  d  above, 
under  real  world  test  conditions,  any 
variation  in  test  gas  temperature  will  not 
significantly  affect  test  results.  The 
agency  believes  there  are  three  leakage 
scenarios  that  could  potentially  occur 
during  the  60-minute  test  period 
following  barrier  impact:  Sw'o  leak,  a 
large  leak,  and  a  small  or  marginal  leak 
condition.  In  the  case  of  no  leak.  Ford 
and  Chrysler  stated  in  their  petitions 
that  a  5.6  "C  (10  "F)  drop  in  ambient 
temperature  could  result  in  a  60  psi 
pressure  drop  even  though  there  is  no 
leakage.  However,  since  the  allowable 
pressure  drop  established  in  the  final 
rule  is  at  least  1062  kPa  (154  psi).  a  60 
psi  pressure  drop  will  not  affect 
compliance  test  results  since  it  is  well 
below  the  amount  allowed  in  the  final 
rule  .Similarly,  in  the  case  of  a  large 


leak,  any  change  in  test  gas  temperature 
should  not  infiuence  compliance  test 
results,  since  all  or  most  of  the  gas  will 
leak  out  during  the  60-minute  test 
period,  thereby  making  a  non- 
compliance obvious.  Based  on 
supplemental  information  which  the 
agency  obtained  by  telephone  from  Ford 
and  Blue  Bird  Body  Company  on  the 
NPRM,  the  agency  believes  these  two 
conditions,  no  leak  or  a  large  leak,  will 
account  for  most  of  the  leakage 
scenarios  after  real  world  CNG  vehicle 
crash  tests.  However,  in  the  event  there 
is  a  slow  leak,  NHTSA  believes  that 
here,  too,  test  gas  temperature  will 
remain  relatively  constant  during 
testing,  due  to  thermal  contact  between 
the  test  gas  and  fuel  container  walls. 
Any  change  in  test  gas  temperature  will 
tend  to  be  offset  by  the  temperature  or 
thermal  energy  of  the  surrounding 
container  walls,  which  along  with  the 
test  gas  have  been  stabilized  to  ambient 
temperature  prior  to  testing. 

.NHTSA  rejects  Ford's 
recommendation  that  the  final  rule 
exclude  pressure  changes  due  to  test  gas 
temperature  changes,  because  it  would 
require  that  test  gas  temperature  be 
measured.  NHTS.\  believes  that  this 
would  unnecessarily  result  in  a  more 
costly  and  complex  test  procedure. 
Further,  it  could  make  the  fuel  system 
more  vulnerable  to  leakage  in  a  crash, 
since  an  additional  fuel  .system 
measurement  fitting  may  be  required.  In 
its  petition  for  reconsideration,  Chry  sler 
referred  to  this  as '■*   *   *  the  added 
difficulty  of  measuring  gas  temperature 
within  the  high  pressure  fuel  system, 
which  is  difficult,  impracticable,  and 
risks  compromising  the  fuel  system 
integrity."  In  addition,  supplemental 
information  which  the  agency  obtained 
by  telephone  from  Ford  indicates  that 
measuring  gas  temperature  in  a  CNG 
fuel  system  is  not  always  accurate. 

NHTSA  also  rejects  Chrysler's 
recom.mendation  that  an  additional  60 
psi  be  added  to  the  allowable  pressure 
drop  in  the  final  rule.  In  the  case  of  an 
allowable  pressure  drop  of  1062  kPa 
(154  psi),  adopting  Chrysler's  request 
would  have  raised  this  level  by 
approximately  40  percent.  The  agency 
believes  that  that  addition  could  make 
the  allowable  pressure  drop  levels 
unsafe,  since  it  would  allow  more  fuel 
leakage.  This  would  be  clearly 
inconsistent  with  the  agency's  goal  of 
establishing  a  minimum  leakage 
requirement  that  is  as  close  to  a  no 
leakage  requirement  as  possible  while 
still  being  readily  measurable. 

For  the  above  reasons,  NHTSA  denies 
the  requests  of  Ford  and  Chrysler 
regarding  pressure  drop. 


Fill  Condition 

As  part  of  the  test  conditions  prior  to 
CNG  vehicle  crash  testing,  S7.1.1  of 
Standard  No.  304  specifies  that.  "Each 
fuel  storage  container  is  filled  to  100 
percent  of  service  pressure  with 
nitrogen,  Nj."  S4  states  that,  "Ser\  ice 
pressure  means  the  internal  pressure  of 
a  CNG  fuel  container  when  filled  to 
design  capacity  with  CNG  at  20°  Celsius 
(68°  Fahrenheit)." 

In  its  petition,  AAMA  stated  that 
since  the  final  rule  places  no  absolute 
limits  on  the  ambient  temperatures  at 
which  testing  may  be  performed,  but 
merely  requires  that  ambient 
te.mperature  not  change  more  V:.\r.  10  °F 
during  the  course  of  the  test,  fuel  storage 
containers  will  not  always  be  filled  at 
and  stabilized  to  a  temperature  of  20° 
Celsius  (G8°  Fahrenheit).  According  to 
the  petitioner,  the  fill  pressure  to  be 
used  for  ambient  temperatures  other 
than  20°  Celsius  (68°  Fahrenheit)  is 
unclear  and  therefore  not  reasonable, 
practicable,  or  stated  in  objective  terms. 
AAMA  further  stated  that  an 
appropriate  corrective  action  would  be 
to  amend  S7.1.1  of  the  Standard  to  state 
that.  "Each  fuel  storage  container  is 
filled  with  nitrogen.  Nj,  to  100  percent 
of  service  pres.sure  adjusted  for  ambient 
temperature"  AA.MA's  suggested 
language  is  italicized. 

After  reviewing  A.A.M.A's  petition  for 
reconsideration  about  fill  pressure. 
NHTSA  has  determined  that  that 
organization's  requested  modification  to 
.S7.1.1  would  be  inappropriate. 

The  agency's  purpose  in  specifying 
that  CNG  containers  be  fiiled  to  100 
percent  of  ser\'ice  pressure  in  S7.1.1  is 
to  provide  a  reference  point  fur  the  fill 
condition  from  which  crash  tests  are 
performed,  eg.,  20.684  kPa  (3000  psi)  at 
20  °C  (68  °F).  NHTSA  recognizes  that 
since  the  final  rule  does  not  specify  an 
ambient  temperature  at  which  crash 
tesling  is  performed,  fuel  containers  will 
not  always  be  filled  and  stabilized  to  20 
°C  (68  ^Fj.  This  will  result  in  CNG 
container  pressures  which  are  different 
than  if  testing  were  performed  at  20  °C 
(68  'F).  because  of  the  relationship 
between  gas  temperature  and  pressur*'. 
Thus,  manufacturers  may  fill  and 
stabilize  the  CNG  containers  prior  to 
testing  to  a  pressure  that  is  adjusted  for 
ambient  temperature.  The  final  rule 
does  not  prohibit  this.  However,  that 
pressure,  which  is  adjusted  for  ambient 
temperature,  must  be  such  that  if 
ambient  tem.perature  were  20  °C  (68  °F). 
pressure  in  the  CNG  containers  would 
be  equal  to  service  pre.ssure.  Since  the 
final  rule  does  not  prohibit  this 
adjustment  for  ambient  temperature 
prior  to  testing.  NHTSA  sees  no  need  to 
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adopt  the  ifevised  language  suggested  by 
AAMA.  Tl-  erefore,  AAMA's  petition 
concerninj  fill  condition  is  denied. 

Pressurizii  ig  the  High  Pressure  Side 

S7.1.2  0 
"Any  shut^jff 
is  in  the  o 
in  its  petit 
systems  i 
shutoff  V 
of  the  fuel 
must  also 
distributee 
side  of  thejfuel 
are  closed, 
would  not 
practicabk , 
world  eras  i 
organizaticn 
rule  is  not 
addition, 
of  the  fina 
for  motor 
manual  va 
the  pressure 
closed,  w 


pressure  s 
pressure 
closed  val 
the  sealed 
the  fuel 

AAMA 
corrective 
S7.1.2to 
operating 
valves  are 
position 
is  underli 

After 
recommen 
NHTSA  h 
state  "All 
be  in  the 

The 
is  consistent 
which  is  tc 
conditions 
world 
the  need 


the  final  rule  states  that, 
valve  at  the  fuel  container 
den  position."  AAMA  states 
on  that  some  CNG  fuel 
ude  additional  manual 
in  the  high  pressure  side 
system,  and  that  these  valves 

open  so  that  pressure  is 
to  the  entire  high  pressure 
system.  If  these  valves 
the  vehicle  test  conditions 
5imulate.  to  the  extent 
conditions  present  in  a  real 
.  These  observations  led  that 
to  conclude  that  the  final 
reasonable  or  practicable.  In 
/  AMA  stated  that  this  aspect 
rule  does  not  meet  the  need 
\|ehicle  safety.  This  is  because 
ves  located  downstream  from 
measurement  point,  if 
Id  seal  off  part  of  the  high 
iJe  of  the  fuel  system.  Thus, 
n;  easurement  upstream  of  the 
would  not  detect  a  leak  in 
jff,  high  pressure  portion  of 


kOJ 


o  )en 
:  ager  cy 


eras  1 


agency  w 
manual  shlitoff 
pressure  p  irt 
than  those 
In  additior 
"Any  shu 
refer  to  majiua 
the  above 
decided  to 
concernin 
pressure 


AAMA 
not  specify 
to  be 

response  t 
AAMA  sta 


acces  sed 


JMI 


Federal  Register  /  Vol.  60,  No.  6  /  Tuesday,  January  10,  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60,  No.  6  /  Tuesday,  January  10,  1995  /  Rules  and  Regulations  2543 


sy  Item. 
<  tated  that  an  appropriate 
letion  would  be  to  amend 

that  "*   *   *  normal 
]  ressures.  All  manual  shutoff 
o  be  left  in  the  open 
\AMA's  suggested  language 
red. 
re\  iew 


las 


m 


ing  AAMA's 
lation  about  shutoff  valves, 
decided  to  amend  S7.1.2  to 
anual  shutoff  valves  are  to 
position." 

believes  that  this  change 
with  the  goal  in  S7.1.2 
have  the  vehicle  test 
be  representative  of  real 
test  conditions  and  to  meet 
fdr  motor  vehicle  safety.  The 
ka$  not  aware  that  there  may  be 
valves  within  the  high 
ion  of  the  fuel  system  other 
located  at  the  fuel  containers. 
,  the  phrase  in  S7.1.2  stating 
valve*   *   *■  was  meant  to 
1  shutoff  valves.  Based  on 
(  onsideration.  NHTSA  has 
adopt  AAMA's  request 
pressurizing  the  high 
sflde. 


t)ff 


Pressure  N  easurement  Location 


sjtated  that  the  final  rule  does 
how  fuel  system  pressure  is 

for  measurement.  In  its 
I  the  January  1993  NPRM. 
ed  that  it 


•  *  *  is  concerned  about  adding  pressure 
transducers  to  points  in  the  fuel  line  solely 
for  purposes  of  conducting  the  test.  Doing  so 
creates  a  point  of  potential  leakage  where  a 
fitting  joint  does  not  exist  in  a  non-test 
vehicle. 

AAMA  stated  that  if  a  NHTSA 
contractor  were  to  test  for  compliance 
by  creating  such  a  pressure 
measurement  point,  AAMA  member 
companies  likely  would  object,  pointing 
out  that  the  fuel  system  on  the  vehicle 
has  been  disrupted  and  therefore  would 
not  be  representative  of  the  vehicle  as 
manufactured.  AAMA  stated  that  it  is 
not  reasonable,  practicable,  or 
appropriate  to  have  a  final  rule  that  is 
silent  on  where  the  pressure  is  to  be 
measured,  thereby  leaving  its  selection 
to  the  discretion  of  a  NHTSA  test 
contractor. 

AAMA  stated  that  an  appropriate 
corrective  action  would  be  to  add  a  new 
S7.1.8.  which  states,  "The  pressure  drop 
measurement  specified  in  S7.2  (sic)  is  to 
be  made  using  a  location  recommended 
by  the  vehicle  manufacturer. "  AAMA's 
proposed  language  is  underlined.  (Note: 
NHTSA  has  verified  with  AAMA  that  it 
intended  to  reference  S5.2  rather  than 
S7.2  in  this  statement.) 

NHTSA  agrees  with  AAMA's 
assessment.  Based  on  additional 
comments  obtained  from  AAMA  in 
response  to  the  January  1993  NPRM.  the 
agency  understands  that  vehicle 
manufacturers  will  be  providing  a  tap 
point  on  the  vehicle's  fuel  system  where 
pressure  measurement  is  to  be  obtained. 
It  would  be  consistent  with  the  intent  of 
Standard  304  if  that  pressure 
measurement  of  the  fuel  system  were 
made  at  the  location  specified  by  the 
vehicle  manufacturer.  Accordingly, 
AAMA's  petition  concerning  pressure 
measurement  location  is  granted. 

Miscellaneous  Correction 

NHTSA  is  also  making  a  word 
correction  to  one  of  the  definitions  in 
S4,  which  AAMA  pointed  out  in  its 
petition.  The  definition  for  CNG  fuel 
ron/a/ner  currently  reads  CNG  full 
container.  Therefore,  the  word  full  is 
changed  to  fuel. 

Rulemaking  Analyses 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  Executive 
Order  12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  rulemaking  document 
was  reviewed  under  E.O.  12866, 
■Regulator}'  Planning  and  Review." 
This  action  has  been  determined  to  be 
"non-significant"  under  the  Department 


of  Transportation's  regulatory  policies 
and  procedures. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
effects  of  this  rulemaking  action  under 
the  Regulatory  Fle.xibility  Act.  Based 
upon  the  agency's  evaluation,  I  certify 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Information 
available  to  the  agency  indicates  that 
currently  there  are  very  few  businesses 
manufacturing  passenger  cars  or  light 
trucks  for  CNG  use.  The  agency  further 
believes  that  as  the  market  expands  for 
CNG  vehicles,  original  vehicle 
manufacturers  will  begin  to  produce 
CNG  vehicles  because  they  will  be  able 
to  do  so  at  less  expense  than  final  stage 
manufacturers  and  alterers.  Few,  if  any, 
original  vehicle  manufacturers  which 
manufacture  CNG  vehicles  are  small 
businesses. 

C.  Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  rulemaking 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612.  NHTSA  has  determined 
that  the  rule  will  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

D.  National  Environmental  Policy  Act 

In  accordance  with  the  National 
Environmental  PoUcy  Act  of  1969, 
NHTSA  has  considered  the 
environmental  impacts  of  this  rule.  The 
agency  has  determined  that  this  rule 
will  have  no  adverse  impact  on  the 
quality  of  the  human  environment.  On 
the  contrary,  because  NHTSA 
anticipates  that  ensuring  the  safety  of 
CNG  vehicles  will  encourage  their  use, 
NHTSA  believes  that  the  rule  will  have 
positive  environmental  impacts  since 
CNG  vehicles  are  expected  to  have  near- 
zero  evaporative  emissions  and  the 
potential  to  produce  very  low  exhaust 
emissions  as  well. 

E.  Civil  Justice  Reform 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 


submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 

in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  .safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing.  49 
CiFR  purt  ,571  is  amended  as  follows; 

PART  571— [AMENDED] 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  322,  30111,  30115. 
'iOU7.  and  30166:  delegations  of  authoritv  at 
49  CFR  1.50. 

2.  Section  571.303  is  amended  by 
revising  the  definition  of  CNG  fuel 
container  in  S4,  revising  S7.1.2,  and 
adding  S7.1.8  to  read  as  follows: 

§  571 .303    Standard  No.  303;  Fuel  system 
integrity  of  compressed  natural  gas 
vehicles. 


S4,  Definitions. 

***** 

CNG  fuel  container  means  a  container 
designed  to  store  CNG  as  motor  fuel 
f)nboard  a  motor  vehicle. 

***** 

S7.1.2     After  each  fuel  storage 
container  is  filled  as  specified  in  S7.1.1. 
the  fuel  system  other  than  each  fuel 
storage  container  is  filled  with  nitrogen. 
N.',  to  normal  operating  pressures.  All 
manual  shutoff  valves  are  to  be  in  the 
open  position. 
***** 

S7.1.8    The  pressure  drop 
measurement  specified  in  S5.2  is  to  be 
made  using  a  location  on  the  high 
pressure  side  of  the  fuel  system  in 
accordance  with  the  vehicle 
manufacturer's  recommendation. 
***** 

Issued  on:  |anuar>'  4. 1994. 
Ricardo  Martinez, 

Administrator 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1002, 1011,  and  1130 
[ExParteNo.MC-219] 

Implementation  of  Section  4  of  the 
Negotiated  Rates  Act  of  1993 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Adoption  of  final  rules. 


SUMMARY:  The  Commission  is  adopting 
final  rules  to  implement  section  4  of  the 
Negotiated  Rates  Act  of  1993.  These 
rules  provide  a  mechanism  for  obtaining 
Commission  review  of  motor  carrier  and 
shipper  resolutions  of  overcharge  and 
undercharge  claims  resulting  from 
incorrect  tariff  provisions  or  billing 
errors  arising  from  the  inadvertent 
failure  to  properly  and  timely  file  and 
maintain  agreed-upon  rates  in 
compliance  with  49  U.S.C.  10761  and 
10762. 

EFFECTIVE  DATE:  The  rules  are  effective 
February  9, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  C.  Herzig.  (202)  927-5180. 
[TDD  for  the  hearing  impaired:  (202) 
927-5721.) 

SUPPLEMENTARY  INFORMATION:  By  a 
notice  of  proposed  rulemaking  (NPR)  in 
Ex  Parte  No.  ^1C-219.  Implementation 
of  Section  4  oj  the  Negotiated  Rates  Act 
(not  printed),  served  March  4,  1994.  and 
published  at  59  FR  11240.  March  10. 
1994,  we  proposed  rules  which  would 
implement  section  4  of  the  Negotiated 
Rates  Act  of  1993  (NR.'K).  Pub.  L.  No. 
103-180.  The  NPR  proposed  a 
mechanism  for  obtaining  Commissiori 
review  of  motor  carrier  and  shipper 
resolutions  of  overcharge  and 
undercharge  claims.  These  claims  result 
from  incorrect  tariff  provisions  or  billing 
errors  arising  from  the  inadvertent 
failure  to  properly  and  timely  file  and 
maintain  agreed-upon  rates  in 
compliance  with  49  U.S.C.  10761  and 
10762. 

The  NPR  proposed  two  alternate 
methods  of  settlement.  Under  the  first 
method,  a  petition  to  depart  from  the 
filed  rate  would  be  filed  which  would 
become  equivalent  to  an  order  of  the 
Commission  after  45  days  if  it  was  not 
protested  or  investigated:  the  second 
method  would  require  a  formal  order  to 
be  issued  in  all  instances,  whether  or 
not  there  was  a  protest  or  investigation. 
The  NPR  also  proposed  standards  for 
the  information  required  to  be  included 
in  a  petition  to  depart  from  the  filed 
rate,  and  set  a  filing  fee  of  $70. 

Nine  comments  were  received.  In 
response  to  these  comments,  we  are 
modifying  the  information  required  to 
be  included  in  a  petition,  and  we  will 
permit  either  a  carrier  or  a  shipper  to 
file  a  petition.  We  will  also  adopt  the 
first  method  of  settlement  and  filing  fees 
of  540  and  S80,  depending  on  the 
amount  involved  in  the  petition. 

Consolidated  Freightways 
Corporation  of  Delaware  states  that  the 
proposed  rules  are  too  burdensome  in 
requiring  written  Commission  orders  in 
all  cases,  prefiling  of  the  petitions  for 
relief,  and  a  docketing  fee  on 


insignificant  amounts.  Also,  it  is 
concerned  that  the  proposed  rules  do 
not  clarify  that  multiple  tariff  errors  may 
be  resolved  by  a  single  filing.  The  final 
rules  will  not  require  an  order  on  any 
uncontested  petition.  Also,  w  hile  each 
petition  should  encompass  only  one 
shipper  or  one  consignee,  it  can  include 
multiple  tariff  errors.  However,  we  will 
require  payment  of  a  fee  for  all 
petitions. 

D&  J  Associates,  a  freight 
transportation  consulting  firm,  is 
concerned  that  the  proposed  rules  applv 
only  to  publishing  errors  and  not  to 
billing  errors  and  overcharge  claims 
based  on  published  and  timely  filed 
rates.  In  this  regard  section  4  of  the  NR.A 
is  very  clear;  it  applies  only  to 
overcharge  and  undercharge  claims 
resulting  from  incorrect  tariff  provisions 
or  billing  errors  arising  from  the 
inadvertent  failure  to  properly  aud 
timely  file  and  maintain  agreed  upon 
rates.  Thus,  the  concerns  of  D  &  | 
Associates  need  not  be  addressed 
further. 

The  National  Industrial 
Transportation  League  (NITL)  states  that 
the  proposed  procedures  are  too 
complex  and  formalistic.  First,  it  argues 
that  they  will  prevent  the  parties  from 
quickly  and  efficiently  resolving 
paperwork  errors.  We  agree,  and  will 
simplify  the  requirements  for 
information  to  be  included  in  each 
petition.  Also,  NITL  is  concerned  that 
any  private  party,  even  though  not  a 
party  to  the  transportation  at  issue, 
could  protest  petitions.  We  do  not 
consider  this  to  be  a  significant 
problem.  The  right  of  any  interested 
party  to  protest  a  petition  has  been  part 
of  the  rail  special  docket  procedures  for 
a  number  of  years,  without  causing  any 
problems. 

The  Transportation  Brokers 
Conference  of  America  generally 
endorses  the  proposed  rules.  However, 
it  favors  the  method  whereby  an 
uncontested  petition  automatically 
becomes  an  order  of  the  Commission 
after  45  days.  We  are  adopting  this 
method  in  the  final  rules. 

The  National  Motor  Freight  Traffic 
Association,  which  publishes  the 
National  Motor  Freight  Classification  on 
behalf  of  its  member  carriers,  generally 
supports  the  proposed  rules.  However, 
it  suggests  that  a  notice  should  be 
published  by  the  Commission  when  a 
petition  concerning  classification 
matters  is  investigated  on  the 
Commission's  own  motion  or  is 
protested.  We  consider  this  publication 
to  be  unnecessary.  Petitions  will 
concern  tariff  publishing  errors  or  the 
failure  to  publish  agreed-upon  rates, 
covering  primarily  discounts  or 
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multiple  claims  involving  one  shipper 
or  consignee  to  be  consolidated. 

We  note  that,  because  it  substantially 
eliminated  tariff  filing  requirements  for 
independently  determined  rates, 
enactment  of  the  Transportation 
Industry  Regulatory  Reform  Act  has 
substantially  reduced  the  need  for  the 
remedy  authorized  by  section  4  of  the 
NRA  and  our  proposed  regulations.  In 
the  past  few  months  we  have  received 
fewer  than  15  requests  for  adjustments, 
and  these  requests  primarily  involve 
one  motor  carrier.  Nevertheless,  we 
expect  that,  as  filed  tariff  provisions  are 
reviewed,  these  requests  will  continue 
at  the  rate  of  one  or  two  per  month  for 
some  time.  Also,  because  it  is  possible 
that  tariff  errors  will  be  made  in 
collectively  set  tariffs,  we  may  receive 
requests  pertaining  to  rate  bureau  tariffs. 

We  believe  that  the  simplified 
regulations  adopted  here  ai;!  allow 
efficient  processing  of  section  4 
petitions  by  the  Commission  without 
subjecting  petitioners  to  undue  burdens. 
Actual  handling  of  the  petitions  will  be 
by  our  Special  Docket  Board.  The  filing 
fees  of  $40  for  petitions  involving 
525,000  or  less  and  S80  for  petitions 
involving  more  than  $25,000  correspond 
to  the  fees  currently  in  place  for  rail 
special  dockets. 

Environmental  Statement 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Regulatory  Flexibility  Certification 

Pursuant  to  5  U.S.C.  605(b),  we 
conclude  that  adoption  of  these  rules 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  economic  impact  will  be 
minimal  because  the  rules  merely 
provide  a  simple,  voluntary  method  to 
resolve  certain  billing  problems  that  are 
likely  to  arise  in  only  a  small  proportion 
of  the  shipments  transported  by  the 
motor  carrier  industry.  Thus,  the 
economic  impact  is  unlikely  to  be 
significant  within  the  meaning  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects 

49  CFR  Part  1002 

Administrative  practice  and 
procedure.  Common  carriers.  Freedom 
of  information.  User  fees. 

49  CFR  Part  1011 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Organization 
and  functions  (Government  agencies). 


49  CFR  Part  1130 

Administrative  practice  and 
procedure. 

Decided:  December  21, 1994. 

By  the  Commission,  Chairman  McDonald. 
Vice  Chairman  Morgan,  Commissioners 
Simmons  and  Owen. 
Vernon  A.  Williams 
Secrt'tary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X,  parts  1002. 
1011  and  1130  are  amended  as  set  forth 
below. 

PART  1002— FEES 

1.  The  authority  citation  for  part  1002 
continues  to  read  as  follows: 

Aulhority:  5  U.S.C.  552(a)(4)(A),  5  U.S.C. 
553,  31  U.S.C.  9701  and  49  U.S.C.  10321. 

2.  In  §  1002.2(f),  in  the  table,  a  new 
No.  81  is  added  to  read  as  follows: 

§1002.2    Filing  fees. 

***** 

(D*  ** 


Type  of  proceeding 


(81)    Tariff    reconciliation    petitions 
from  motor  common  carriers: 
(i)  Petitions  involving  525,000  or 

less  

(ii)      Petitions      involving      over 
325.000 


Fee 


S40 
80 


PART1011— COMMISSION 
ORGANIZATION;  DELEGATIONS  OF 
AUTHORITY 

3.  The  authority  citation  for  part  1011 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553;  31  U.S.C.  9701;  49 
use.  10301,  10302,  10304,  10305,  10321. 
10762. 

4.  Section  1011 .6(e)  is  revised  to  read 
as  follows: 

§  1 01 1 .6    Employee  boards. 

***** 

(e)  Special  Docket  Board.  Disposition 
of  special  docket  and  tariff 
reconciliation  proceedings  under  49 
CFR  1130.2(e),  (Hand  (g). 


PART  1130— INFORMAL  COMPLAINTS 

5.  The  authority  citation  for  part  1130 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  553  and  559;  49  U.S.C. 
10321,  10707  and  11712. 

6.  In  §  1130.2,  paragraph  (fj  is 
amended  by  adding  the  words  "or  tariff 
reconciliation  petition"  after  the  word 
"petition"  in  the  parenthetical  phrase  in 
the  first  sentence  and  by  adding  the 


words  "or  tariff  reconciliation"  after  the 
words  "Special  Docket"  in  the  second 
sentence,  and  by  adding  a  new 
paragraph  (g)  to  read  as  follows: 

§  1 130.2    When  damages  sought. 

***** 

(g)  Tariff  reconciliation  proceedings 
for  motor  common  carriers — (1) 
Petitions  to  waive  collection  or  permit 
payment. 

Pursuant  to  49  U.S.C.  11712,  subject 
to  Commission  review  and  approval, 
motor  common  carriers  (other  than 
household  goods  carriers)  and  shippers 
may  resolve,  by  mutual  consent, 
overcharge  and  undercharge  claims 
resulting  from  incorrect  tariff  provisions 
or  billing  errors  arising  from  the 
inadvertent  failure  to  properly  and 
timely  file  and  maintain  agreed-upon 
rates,  rules  or  classifications  in 
compliance  with  49  U.S.C.  10761  and 
10762.  Under  section  11712,  the 
Commission  may  approve  any  departure 
from  the  filed  rate  when  the  shipper  and 
carrier  agree,  and  the  departure  is 
needed  For  the  reason  (s)  stated  in 
section  11712.  Petitions  for  appropriate 
authority  may  be  filed  by  either  the 
carrier,  shipper  or  consignee  on  the 
Commission's  tariff  reconciliation 
docket  by  submitting  a  letter  of  intent  to 
depart  from  the  filed  rate.  The  petitions 
will  be  deemed  the  equivalent  of  an 
informal  complaint  and  answer 
admitting  the  matters  stated  in  the 
petition.  Petitions  shall  be  sent  to  the 


Special  Docket  Board,  Interstate 
Commerce  Commission,  Washington, 
DC  20423.  The  petitions  shall  contain, 
at  a  minimum,  the  following 
information: 

(i)  The  name(s)  and  address(es)  of  the 
payer(s)  of  the  freight  charges; 

(ii)  The  name(s)  of  the  carrier(s) 
involved  in  the  traffic; 

(iii)  An  estimate  of  the  amount(s) 
involved; 

(iv)  The  time  period  when  the 
shipment(s)  involved  were  delivered  or 
tendered  for  delivery; 

(v)  A  general  description  of  the 
point(s)  of  origin  and  destination  of  the 
shipment(s); 

(vi)  A  general  description  of  the 
commodity(ies)  transported; 

(vii)  A  statement  certifying  that  the 
carrier(s)  and  shipper(s)  participating  in 
the  shipment(s)  or  the  payer(s)  of  the 
freight  charges  concur(s)  with  the  intent 
to  depart  from  the  filed  rate;  and 

(viii)  A  brief  explanation  of  the 
incorrect  tariff  provision(s)  or  billing 
error(s)  causing  the  request  to  depart 
from  the  filed  rate. 

(2)  Public  notice  and  protest.  Tariff 
reconciliation  petitions  (letters  of  intent) 
shall  be  ser\'ed  on  all  parties  named  in 
the  petition  by  the  party  who  files  the 
petition  and  will  be  made  available  by 
the  Commission  for  public  inspection  in 
the  Special  Docket  Board  Public  File, 
Interstate  Commerce  Commission, 
Washington,  DC  20423.  Any  interested 
person  may  protest  the  granting  of  a 
petition  by  filing  a  letter  of  objection 


with  the  Special  Docket  Board  within  30 
days  of  Commission  receipt  of  the 
petition.  Letters  of  objection  shall 
identify  the  tariff  reconciliation 
proceeding,  shall  clearly  state  the 
reasons  for  the  objection,  and  shall 
certify  that  a  copy  of  the  letter  of 
objection  has  been  served  on  all  parties 
named  in  the  petition.  The  Commission 
may  initiate  an  investigation  of  the 
petition  on  its  own  motion. 

(3)  Uncontested  petitions.  If  a  petition 
is  not  contested,  and  if  the  Commission 
does  not  initiate  an  investigation  of  the 
petition  on  its  own  motion,  approval  is 
deemed  granted  without  further  action 
by  the  Commission,  effective  45  days 
after  Commission  receipt  of  the  petition. 

(4)  Contested  petitions.  If  a  petition  is 
contested  or  the  Commission  initiates 
an  investigation  of  the  petition  on  its 
own  motion.  15  days  will  be  allowed  for 
reply.  The  15-day  period  will 
commence  on  the  date  of  ser\  ice  of  the 
objections  or,  if  the  Commission 
initiates  an  investigation  on  its  own 
motion,  on  the  date  of  service  of  the 
decision  initiating  the  investigation. 
After  the  period  for  reply  has  expired, 
the  Commission  will  issue  a  decision 
approving  or  disapproving  the  petition, 
or  requesting  further  submissions  from 
the  parties,  and  then  will  issue  a 
decision  based  on  the  further 
submissions. 

(PR  Doc.  95-579  Filed  1-9-95;  B:45  am) 
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issuance  of  ru  es  and  regulations.  The 
purpose  of  th«  se  notices  is  to  give  interested 
persons  an  of  portunity  to  participate  in  the 
rule  making  pi  ior  to  the  adoption  of  the  final 
rules 
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work  force  during  the  Korean  conflict. 
The  time-in-grade  restriction  currently 
is  in  5  CFR  part  300,  subpart  F.  Prior  to 
the  Whitten  Amendment,  no  such 
regulatory  restriction  existed. 

The  National  Performance  Review 
recommended  abolishing  the  time-in- 
grade  restriction  because  it  prevents 
employees  from  being  considered  for 
jobs  for  which  they  qualify.  On  June  15, 
1994.  0PM  proposed  regulations  (59  FR 
30717)  to  abohsh  the  time-in-grade 
restriction.  We  received  241  written 
comments;  30  agreed  with  the  proposal 
(22  individuals  and  8  agencies)  and  211 
disagreed  with  it  (197  individuals,  5 
employee  unions.  2  agencies,  and  7 
other  organizations). 

Comments  from  individuals  include 
189  form  letters  expressing  serious 
concern  that  the  proposal  would  have 
an  adverse  impact  on  minority  and 
disabled  employees.  Others  also 
commented  that  the  elimination  of  time 
in  grade  could  lead  to  favoritism  and 
inequity  in  promotions,  and  promoted 
employees  would  not  be  qualified.  A 
majority  of  commenters  who  opposed 
the  proposal  requested  an  extension  of 
the  comment  period. 

As  requested,  OPM  is  extending  the 
comment  period  to  allpw  additional 
time  to  examine  the  proposal.  We  are 
also  using  this  notice  to  provide 
additional  information  on  the 
background  of  the  time-in-grade 
restriction  and  the  impact  of  its 
elimination. 

B.  History  of  Restriction 

In  the  early  1950's  as  the  conflict  in 
Korea  escalated.  Congress  determined  it 
should  take  steps  to  prevent  a 
permanent  buildup  of  the  civil  service 
with  expanded  grade  levels  as  had 
happened  during  World  War  II  and, 
during  1951-52,  it  adopted  the  so- 
called  "Whitten  Amendment,"  a  series 
of  personnel  controls.  These  statutory 
controls  included  a  requirement  to  make 
all  promotions  and  appointments  on  a 
temporary  basis  to  simplify 
readjustment  downward  at  the  end  of 
the  conflict,  an  annual  survey  of 
positions  to  assure  they  were  properly 
graded,  and  time-in-grade  restrictions  to 
prevent  excessively  rapid  promotions. 

Thus,  the  basis  for  the  original  time- 
in-grade  restriction  was  not  to  prevent 
favoritism,  but  to  prevent  the  permanent 
upgrading  of  the  work  force  and  avoid 
the  disruption  and  readjustments 
required  after  World  War  II.  The  former 


Civil  Service  Commission  was 
responsible  for  administering  the 
restriction  for  competitive  service 
positions  and  agency  heads  for  excepted 
service  positions. 

Before  allowing  the  Whitten 
Amendment  to  expire.  Congress  sought 
a  review  by  the  Civil  Ser\'ice 
Commission  to  determine  whether  any 
of  its  provisions,  including  time-in- 
grade,  should  be  retained.  The 
Commission  reported  that  the  time-in- 
grade  restriction  on  competitive  service 
employees  had  been  placed  in 
regulation  and  would  continue  even  if 
the  Whitten  Amendment  expired. 
Subsequently,  Congress  permitted  the 
Whitten  Amendment  to  expire  effective 
September  14,  1978.  Since  then, 
competitive  service  employees,  but  not 
excepted  employees,  have  continued  to 
be  subject  to  the  Govemmentwide  time- 
in-grade  restriction,  although  individual 
agencies  could  at  their  discretion 
require  it  for  excepted  employees. 

Over  the  16  years  since  its  expiration, 
much  has  happened  in  Federal 
personnel  adininistration.  The  civil 
service  has  been  subject  to  numerous 
reviews,  and  several  reports,  most 
recently  from  the  National  Performance 
Review,  have  recommended 
deregulation  and  simplification  of  the 
hiring  system.  The  time-in-grade  rule  is 
often  seen  as  a  symbol  of  bureaucratic 
red  tape  that  binds  managers  hands  and 
prevents  the  efficient  use  of  qualified 
workers. 

C.  NPR  Proposal 

In  its  September  1993  report  From 
Red  Tape  to  Results:  Creating  a 
Government  That  Works  Better  &  Costs 
Less,  the  National  Performance  Review 
(NPR)  recommended  abolishing  the  time 
in-grade  requirement  as  an  arbitrary 
limit  on  competition.  The  requirement 
excludes  from  consideration  those 
candidates  who  meet  OPM  qualification 
standards  and  have  the  proven  ability  to 
perform  the  duties  of  higher  grade 
positions,  but  who  have  not  served  at 
least  one  year  in  lower  graded 
Government  positions.  See  pages  11  and 
15  of  Reinventing  Human  Resources 
Management,  Accompanying  Report  of 
the  National  Performance  Review. 

The  National  Partnership  Council, 
established  by  Executive  Order  12871  of 
October  1, 1993,  was  charged  with 
developing  legislative  proposals  for  the 
President  to  implement  the  NPR 
recommendations.  The  Council's  report 


also  recommended  abolishing  the  time- 
in-grade  restriction.  In  A  Report  to  the 
President  on  Implementing 
Recommendations  of  the  National 
Performance  Review  by  the  National 
Partnership  Council,  January  1994.  the 
Council  states  on  page  30: 

"The  NPC  recommends  the  following 
*   *   *  regulatory  changes  be  made  to 
allow  employees  to  compete  for  job 
opportunities  based  on  their 
qualifications  and  to  enable  decision 
makers  to  utilize  employees  more  fully 
where  needed —  * 

•  Abolish  the  time-iu'grade 
regulatory-  requirement.  For  bargaining 
unit  employees,  the  current  requirement 
should  remain  in  effect  until  the  parties 
agree  to  modify  it  either  through 
consensus  or  collective  bargaining." 

Thus,  OPM's  proposal  is  consistent 
with  recommendations  of  both  the  NPR 
and  National  Partnership  Council. 

D.  Impact  of  Proposal 

Shrinking  Federal  Work  Force 

When  Congress  passed  the  Whitten 
Amendment  in  the  1950's,  the  civil 
service  was  expanding  to  respond  to  the 
needs  of  the  growing  confiict  in  Korea. 
Time  in  grade  was  a  brake  on  that 
expansion. 

■The  situation  today  is  just  the 
opposite.  The  Federal  Workforce 
Restructuring  Act  of  1994,  Pub.  L.  103- 
226  of  March  30.  1994.  mandates 
reductions  in  Federal  employment 
levels.  Employment  in  executive 
agencies  is  to  be  reduced  in  each  fiscal 
year  from  FY  94  through  FY  99  by  a 
total  of  272,900  positions.  Also,  the 
level  of  agency  funding  is  being  reduced 
because  of  deficit  reduction  legislation. 

The  results  is  that  managers  must  do 
more  with  fewer  employees  and  less 
money.  Managers  cannot  infiate  grade 
levels  because  their  funds  and  position 
authorizations  will  be  tight.  And,  since 
agencies  are  being  asked  to  do  more 
with  less,  the  quality  of  the  work  force 
has  become  even  more  important.  It 
makes  more  sense  for  managers  to  be 
able  to  select  from  among  the  best- 
qualified  employees  available, 
regardless  of  their  existing  grade  levels. 

Another  effect  of  the  shrinking  work 
force  is  fewer  opportunities  for 
employee  advancement.  Agencies 
traditionally  encourage  employees  to 
improve  their  capabilities.  Employees 
who  have  acquired  new  skills  and 
knowledge — many  on  their  owii  time 
and  with  their  own  resources — will  find 
far  fewer  vacancies  available.  The  time- 
in-grade  restriction  is  just  one  more 
obstacle  to  prevent  them  from 
competing  to  use  the  new  skills  they 
have  worked  hard  to  acquire,  even 


though  they  meet  OPM  qualification 
standards. 

Coverage 

Not  all  Federal  employees  are  subject 
to  the  restriction.  The  Whitten 
Amendment  applied  to  both 
competitive  and  excepted  employees  in 
GS  positions.  However,  when  the  law- 
expired  in  1978,  excepted  employees 
were  released  from  its  eoverage  because 
OPM's  time-in-grade  regulations  apply 
only  to  the  competitive  service.  Other 
competitive  service  employees  under 
other  pay  plans,  such  as  the  wage  grade 
system,  also  are  free  of  the  restriction. 
Yet  the  lack  of  a  time-in-grade 
restriction  h;i.s  had  no  discernible 
adver.se  effect  on  these  excepted  and 
wage  grade  positions.  OPM's  proposal 
wouKl  put  competitive  service 
employees  on  an  equal  footing  by 
allowing  them  to  compete  for 
advancement  based  on  their 
qualifications  just  as  these  other 
employees  do. 

Qualifications 

Many  of  the  commenters  who 
disagreed  with  the  proposal  believed 
that  its  abolishment  would  result  in  the 
promotion  of  employees  who  are  not 
qualified  for  their  jobs.  This  is  not  true. 
When  the  time-in-grade  restriction  was 
implemented  in  the  1950's.  no  effective 
means  existed  to  prevent  employees 
from  advancing  rapidly  through  the 
grades.  But  there  is  now  in  place  a 
comprehensive  qualification  standards 
system  covering  all  General  Schedule 
positions  in  the  competitive  service. 

To  qualify-  for  most  positions,  an 
individual  must  have  1  year  of 
specialized  experience  equivalent  in 
di.'ficulty  to  the  ne.xt  lower  grade  level, 
or  equivalent  education.  Even  without 
the  time-in-grade  restriction, 
individuals  must  meet  this  specialized 
experience  or  education  requirement. 
Thus,  this  proposal  would  not  result  in 
the  hiring  of  unqualified  persons.  Nor 
would  this  proposal  allow  persons  to  be 
placed  in  a  higher  grade  position  merely 
because  of  their  "potential"  and  without 
the  necessary  qualifying  background.  In 
fact,  the  only  employees  who  could  be 
promoted  in  less  than  1  year  are  those 
who  have  higher  level  experience  from 
another  job  or  qualifying  education. 

Abolishment  of  time  in  grade  simply 
means  that  employees  may  be 
considered  for  any  grade  for  which  they 
meet  the  qualification  requirements, 
either  through  education  or  experience 
acquired  in  Federal  or  any  other  work 
settings.  Employees  may  compete  in 
civil  service  examinations  without 
regard  to  time  in  grade,  and  this 
proposal  would  enable  them  also  to 


compete  under  internal  merit  promotion 
procedures  based  on  qualifications. 

The  time-in-grade  restriction  prevents 
that  consideration,  as  with  individuals 
who  take  lower  graded  jobs  when 
nothing  else  is  available  and  then  find 
they  are  not  allowed  to  apply  for  higher 
graded  jobs  for  which  they  are  well 
qualified.  Letters  from  individuals 
supporting  the  proposed  elimination 
provide  other  representative  examples 
of  how  time  in  grade  inhibits  employee 
advancement: 

— An  employee  pursued  Bachelors  and 
Masters  degrees  while  balancing  time  as  a 
student,  mother,  and  Federal  clerical 
employee  in  positions  up  to  GS-.")  vol  time 
in  grade  prevents  her  from  compt-'i-.g  for 
the  GS-9  pnsfessional  positions  tor  ivhi(  h 
she  nov\'  qualifies. 

— An  employee  whose  agency  has  had  a 
longstanding  hiring  freeze  has  been 
detailed  to  a  higher  grade  position  for  more 
than  1  year.  Although  the  employee  is  now 
qualified  for  a  position  two  grades  higher, 
he  meets  time  in  grade  only  for  positions 
one  grade  higher. 

— A  minority  employee  entered  Government 
employment  as  a  CS-9.  Despite  two 
Masters  degrees,  a  year  and  a  half  of  law 
school.  10  years  experience  in  executive 
positions  at  a  private  corporation,  service 
as  adjunct  instructor  at  a  major  University, 
and  other  substantive  experience,  he  was 
restricted  by  time  in  grade  from  applying 
for  managerial  positions  for  which  he 
qualified. 

— A  co-op  student  accepted  a  GS— 1  ilerical 
job  when  her  agency  terminated  its  trainee 
program.  Most  jobs  in  her  field  start  at  GS- 
7.  for  which  she  qualifies,  but  she  is 
eligible  only  for  GS— 5  because  of  'ime  in 
grade  and  will  have  to  pursue  a  difforent 
line  of  work. 

— A  retired  military  member  with  a  degree 
and  over  20  years  of  exiierience  took  a 
Federal  wage  grade  position.  A  debilitating 
accident  required  him  to  accept  a  GS-4 
position,  and  now  time  in  grade  prevents 
him  from  applying  for  positions  consistent 
with  his  experience. 

Impact  on  Minorities 

Individual  commenters  and 
organizations  representing  minority 
employees  were  concerned  that 
eliminating  time  in  grade  would  lead  to 
abuse  and  favoritism,  with  a  negative 
impact  on  affirmative  action  and  equal 
employment  opportunity.  OPM  does  not 
believe  that  retention  of  time  in  grade 
contributes  to  equality  in  the  work 
place.  Although  abolishing  the 
restriction  will  not  eliminate  the  "glass 
ceiling."  it  would  be  one  more  step 
toward  eliminating  artificial  barriers  to 
employees  advancement  for  minorities 
and  nonminorities  alike. 

Promotions 

Even  without  time  in  grade,  agencies 
must  ccmtinue  to  assure  that  employees 
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meet  Goven  mentwide  qualification 
standards  tc  be  eligible  for  promotion. 

iti\  e  actions  under  the 
merit  promc  tion  program  and 
noncompeti  ive  actions  such  as  career 

otions.  Agencieis  also  must 

evaluate  the  relative 

IS  of  candidates  to 
determine  tie  best-qualified  applicants 
under  a  con  petitive  promotion  action. 
Therefore,  i  is  not  necessary  for  an 
agency  to  hi  ve  any  additional  processes 
or  systems  i  i  place  before  implementing 
the  abolish:  lent  of  time  in  grade. 

Many  cor  imenters  focused  on  the 
impact  of  ih  e  proposal  on  career  ladder 
promotions  Several  thought  employees 
in  career  la<  ders  would  expect  rapid 
advancemei  it  without  time  in  grade  and 
that  managt  rs  could  be  pressured  into 
making  rapi  d  promotions.  Again,  we 
must  stress  hat  career  ladder 
promotions  require  an  individual  to 
have  1  year  of  specialized  experience 
equivalent  i  n  difficulty  to  the  next  lower 
grade  level  )r  possess  equivalent 
education. 

Furtherm  jre.  agencies  have  the 
discretion  t  >  specify  requirements 
employees  i  nust  meet  for  career  ladder 
promotions  and  many  have  done  so. 
Such  requii  3ments  include,  for 
example,  th  3  level  of  performance  to  be 
met,  Uie  rar  ge  of  skills  to  be  acquired, 
a  finding  th  it  higher  level  duties  exist, 
and  the  ava  lability  of  funds. 
Eliminatior  of  time  in  grade  will  enable 
agencies  to  lispel  the  idea  that 
promotion  <  utomatically  follows  a 
period  of  tii  ne  in  grade  and  instead 
concentrate  on  qualifications  and  the 
level  of  per  ormance  that  is  need  for  the 
next  higher  level. 

One  emp  oyee  union  suggested  that 
OPM  consi<  er  whether  to  limit  the 
number  of  j  rades  an  employee  could  be 
promoted  ii  i  a  year.  The  current 
regulation  1  as  such  limits  only  on 
promotions  up  to  GS-5  because 
employees  n  grades  GS-1  through  GS- 
4  are  not  su  jject  to  the  year  in  grade 
requiremen  :.  OPM  believes  grade  limits 
are  not  neei  led  because  they  too  are 
arbitrary  ar  d  disregard  employee 
qualifications. 

One  emp  oyee  union  felt  it  would 
normally  di  srupt  the  work  place  to  a 
great  degre<  if  a  lower  graded  employee 
were  promc  ted  over  higher  graded 
employees.  The  union  believes  this 
should  occi  IT  only  when  there  is  a 
specific,  idi  intifiable,  business-related 
reason  whi(  h  the  agency  documents  in 
WTiting.  OP  vi's  view  is  that  managers 
must  be  prf  pared  to  deal  with  the 
impact  of  si  slection  decisions,  such  as 
when  selec  ing  an  individual  from 
outside  an  mmediate  unit  instead  of  an 
eligible  em  )loyee  within  the  unit.  The 
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manager  decide  which  qualified 
employee  is  best  able  to  carry  out  the 
duties  of  the  position  and  must  weigh 
various  effects  of  different  options. 
Abolishment  of  time  in  grade  would  not 
alter  this  responsibility. 

Several  commenters  suggested 
managers  hire  workers  at  the  grade 
needed  instead  of,  for  example,  hiring  at 
the  GS-5  level  and  later  promoting  the 
employee  to  a  GS-9.  However,  there 
mav  be  instances  where  a  manager  hires 
an  employee  at  a  lower  level  to  save 
money  or  because  the  manager  feels  the 
individual  is  not  ready  for  the  higher 
level.  If  the  funding  level  changes  or  the 
employee  demonstrates  good  work,  the 
manager  might  want  to  promote  the 
employee  is  less  than  1  year.  In  neither 
of  these  cases  is  there  a  merit  system 
violation,  and  our  proposal  would  allow 
these  employees  to  advance. 

Violations 

Some  individuals,  for  personal 
reasons,  must  accept  jobs  lower  than 
their  highest  skill  level  and  later  will 
seek  higher  grade  jobs.  However,  it 
would  be  improper  for  an  agency  to  hire 
someone  at  a  lower  grade  to  avoid 
proper  appointing  procedures  and  then 
promote  the  individual  to  the  desired 
grade.  For  example,  it  would  be 
improper  to  appoint  an  individual  to  a 
clerical  job  because  he  or  she  is  not 
"within  reach"  for  appointment  to  a 
professional  job,  and  then  promptly 
promote  the  person  to  the  professional 
job.  To  prevent  this,  5  CFR  330.501 
prohibits  the  promotion  of  an  employee 
within  90  days  of  a  new  competitive 
appointment.  OPM  continues  to  enforce 
violations  of  that  provision  and,  in  the 
absence  of  a  time-in-grade  rule,  would 
closely  monitor  agency  actions  for 
potential  violations. 

Other  protections  against  potential 
abuse  are  the  statutory  merit  principles 
and  prohibited  personnel  practices  (5 
U.S.C.  2301  and  2302)  in  place  since 
January  1979.  For  example,  it  is  a 
prohibited  personnel  practice  for  an 
agency  official  to  grant  any  preference 
or  advantage  not  authorized  by  law, 
rule,  or  regulation  to  any  employee  or 
applicant  for  the  purpose  of  improving 
or  injuring  the  prospects  of  any 
particular  person  for  employment  (5 
U.S.C.  2302(b)(6)).  These  statutory 
provisions  did  not  exist  when  the 
VVhitten  Amendment  expired  in  1978. 
Alleged  violations  may  be  pursued 
through  the  independent  Office  of 
Special  Counsel,  which  is  responsible 
for  investigating  allegations  of 
prohibited  personnel  practices  and 
initiating  corrective  or  disciplinary 
action  where  warranted. 


Training  Agreements 

Ager>.i<'s  have  long  had  the  authority 
to  esta'     'h  training  agreements  umler 
which    inployees  acquire  qualifications 
at  a  fas:. :  ihan  normal  rate.  This 
propos:,;  .vill  have  no  impact  on 
agencies'  i  ontinued  use  of  training 
agreements.  However,  with  abolishment 
of  time  in  grade,  agencies  no  longer  will 
need  to  obtain  OPM  approval  of  training 
agreements  that  contain  waivers  of  time 
in  grade. 

Training  agreements  are  traditionally 
used  for  critical  shortage  occupations  at 
the  entr\'  level.  These  programs  provide 
a  valuable  recruitment  incentive  in 
filling  positions  where  qualified 
applicants  are  in  extremely  short 
supply. 

E.  Waivers 

Several  commenters  recommended 
the  time-in-grade  restriction  be  retained 
with  authority  to  waive  it  in  inequitable 
or  hardship  situations  or  to  promote  an 
outstanding  employee.  Agencies 
currently  have  waiver  authority  in 
inequitable  or  hardship  situations.  The 
problem  with  this  approach  is  that  an 
employee  is  dependent  on  agency 
management  to  seek  a  waiver  when 
management  needs  it.  Our  proposed 
elimination  of  the  restriction  would  free 
employees  to  seek  other  opportunities, 
in  any  agency,  without  being  dependent 
on  management's  waiver  action.  ALso. 
because  of  the  restriction,  managers 
often  are  not  aware  that  lower  graded 
employees  may  have  higher  level 
qualifications  and  thus  seek  job 
candidates  from  outside  the  agency. 

F.  Bargaining  Unit  Employees 

One  employee  union  suggested  that 
OPM  should  not  allow  agencies  to 
eliminate  time  in  grade  for 
nonbargaining  unit  employees  while 
continuing  to  apply  it  to  those  in 
bargaining  units.  OPM's  proposal  is 
consistent  with  the  National  Partnership 
Council  recommendations  to  abolish  the 
regulatory  time-in-grade  rule.  Inasmuch 
as  time  in  grade  has  been  a  condition  of 
employment  for  bargaining  unit 
employees,  the  Council  recommended 
that  it  should  remain  in  effect  until  the 
bargaining  unit  parties  (agency 
management  and  union)  agree  to  modify 
it  either  through  consensus  or  collective 
bargaining.  In  other  words,  OPM's 
elimination  of  the  regulation  would 
have  no  effect  on  bargaining  unit 
positions  unless  the  parties  agreed  to 
modify  or  eliminate  time  in  grade. 

OPM  has  no  authority  to  require 
agencies  to  seek  agreement  with  unions, 
through  consensus  or  collective 
bargaining,  over  time-in-grade 


provisions  or  to  prohibit  agencies  from 
implementing  a  regulatory  revision 
affecting  nonbargaining  unit  positions. 

G  Public  Notice 

Many  individual  commenters  asked 
that  we  ensure  proper  dissemination  of 
National  Performance  Review  initiatives 
to  all  levels  of  the  work  force  to  allow 
greater  input  and  commentar>'.  Some 
commenters  suggested  that  OPM's  60- 
day  comment  period  on  the  "nitial 
proposal  appeared  to  be  designed  to 
restrict  the  number  of  comments  and 
commenters. 

OPM's  60-day  comment  period  is  the 
standard  open  period  for  receiving 
comm.ents  on  proposed  regulator}' 
changes.  As  is  our  usual  practice 
required  by  law,  OPM  distributed  the 
time-in-grade  proposal  to  agencies  with 
instructions  for  public  posting.  OPM 
also  made  the  proposal  available 
through  its  primary  electronic  bulletin 
board,  Mainstreet,  at  202-606-4800. 
OPM  issued  a  press  release  on  the 
proposal,  and  it  was  widely  reported  in 
the  press.  We  are  taking  the  same  steps 
with  this  notice.  Furthermore,  the 
recommendations  of  the  NPR  and  the 
National  Partnership  Council  were 
widely  reported  in  the  press  and  in 
newsletters  that  reach  employees. 

Authority:  5  U.S.C.  sees.  5.52.  3301,  3302; 
E.O.  10577.  3  CFR,  1954-1958  Comp.,  pdge 
218.  unless  otherwise  noted. 

Sees.  300.101  through  300.104  also  issued 
under  5  U.S.C.  sees.  7201.  7204,  7701;  E.O. 
1 1478.  3  CFR,  1966-1970  Comp..  p.ige  803. 

Sees.  300.401  through  300.408  also  issued 
under  5  U  S.C.  sees.  1302(f ).  2301.  and  2302. 

Sees.  300.501  through  300.507  also  i.s.su6d 
under  5  U.S.C.  llOSlaKS).) 
Office  of  Personnel  Management. 
James  B.  Kin|(, 
Dirrr.tor. 
IFR  Doc.  95-562  Filed  1-9-95;  8:45  ami 
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5  CFR  Part  551 
RIN  3206-AA40 

Pay  Administration  Under  the  Fair 
Lat}or  Standards  Act 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule. 

summary:  The  U.S.  Office  of  Personnel 
Management  (OPM)  is  publishing  a 
proposed  rule  to  amend  regulations  on 
the  Fair  Labor  Standards  Act  (FLSA  or 
the  "A(  t ').  This  rule  supersedes 
instructions  contained  in  Federal 
P(!rsonnel  Manual  Letter  551-9,  Civil 
Service  Commission  System  for 
Administering  the  Fair  Labor  Standards 


Act  (FLSA)  Compliance  and  Complaint 
System  (March  30,  1976),  provisionally 
retained  through  December  31,  1994; 
and  provides  for  OPM  compliance 
authority  regarding  FLSA  matters. 
DATES:  Comments  must  be  received  on 
or  before  f^ebruary  9,  1995. 
ADDRESSES:  Written  comments  may  be 
sent  to  Bruce  Oland,  Chief,  Program 
Development  Division,  Office  of  Agency 
Compliance  and  Evaluation,  Room 
7661,  U.S.  Office  of  Personnel 
Management,  1900  E  Street  NW.. 
Washington.  DC  20415. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffcr>^  Miller,  (202)  606-2530. 
SUPPLEMENTARY  INFORMATION:  In  1974. 
Congress  amended  the  FLSA  to 
authorize  the  former  Civil  Service 
Commission  (CSC)  to  administer  the  Act 
for  Federal  em.ployees.  OPM  has  since 
taken  over  this  responsibihty  and  issued 
substantive  regulations  at  part  551  of 
title  5,  Code  of  Federal  Regulations, 
prescribing  the  criteria  and  conditions 
for  administration  of  the  .^ct.  These 
regulations  have,  from  time  to  time, 
been  supplemented  by  issuances  under 
the  Federal  Personnel  Manual  System 
(FPM).  FPM  Letter  551-9  describes  the 
complaint  and  compliance  system  for 
FLSA  complaints.  One  of  the  key 
features  of  this  system  is  that  OPM 
ser\ed  as  an  adjudicator  of  individual 
(and  group)  FLSA  complaints.  This  role 
remained  essentially  unchanged  until 
1990. 

On  March  30.  1990.  a  Federal  court  in 
Carter  V.  Gibbs.  909  F.2d  1452  (Fed.  Cir. 
1990),  cerl.  denied.  Ill  S.  Ct.  46  (1990), 
ruled  that  the  rights  of  certain 
employees  to  seek  review  of  FLS.A 
complaints  were  limited  by  the  Civil 
Service  Reform  Act  of  1978  (CSRA).  In 
this  regard,  the  court  determined  that 
employees  covered  by  negotiated 
grievance  procedures  (NGP  s) 
established  under  Section  7121  of  title 
5.  United  States  Code,  could  not  seek 
judicial  review  of  matters  under  the  Act 
and  that  their  only  forum  in  which  to 
seek  relief  is  through  the  NGP  up  to  and 
including  the  arbitration  process.  A 
subsequent  decision  bv  the  Federal 
Circuit  in  Muniz  v.  U.S..  972  F.  2d  1304 
(Fed.  Cir.  1992),  expanded  on  Corter  by 
holding  that  its  principles  akso  applied 
to  former  employees  of  agencies 
(including  retirees)  and  employeps 
promoted  out  of  bargaining  unit 
positions. 

On  October  1.  1990.  the  Supreme 
Court  denied  certiorari  of  the  Federal 
Circuit's  en  banc  decision  in  Carter.  As 
a  result,  OPM  informed  agencies  by 
memorandum  dated  November  29, 
1990.  that,  in  view  of  Carter.  OPM 
would  no  longer  adjudic;ate  conipl.iinfs 


from  employees  covered  by  NGP's  when 
those  NGP's  did  not  exclude  grievances 
over  FLSA  matters,  but  would  continue 
to  accept  complaints  from  other 
employees. 

On  April  23, 1992,  the  CHmend 
Accounting  Office  (GAO),  in  Cecil  E. 
Pipigs.  et  al..  B-222926.3,  announced 
that,  in  view  of  Carter  and  other  judicial 
decisions,  it  too  would  no  longer  accept 
complaints  from  employees  covered  by 
NGP's.  The  GAO  subsequently  amended 
(57  FR  31272,  July  14,  1992)  its 
regulations  at  4  CFR  parts  22  and  30  to 
reflect  this  policy  change.  The  GAO 
noted  that  it  would  continue  to  accept 
claims  from  Federal  employees  not 
subject  to  an  NGP. 

With  judicial  and  GAO  decisions 
placing  most  FLSA-covered  employees 
under  the  exclusive  jurisdiction  nf  the 
NGP  for  the  purpose  of  FLSA 
complaints,  OPM  has  reviewed  its  FLSA 
compliance  program  to  determine 
whether  the  program  could  be  changed 
in  a  manner  that  would  fac  ilitatc 
efficient  governmentwide 
administration  of  the  Act.  Specifically, 
OPM  believes  that  FLSA  complaint 
adjudication  at  the  agency  level,  row 
pro\ided  to  most  FLS.A-covered 
employees  under  the  above  decisions, 
can  and  should  be  extended  to  all 
employees.  In  this  event,  OPM  would 
no  longer  adjudicate  FLSA  complaints. 
In  the  case  nf  bargaining  unit 
employees,  the  procedure  would  Ik>  the 
NGP  (unless  FLSA  complaints  are 
excluded),  with  the  possibility  of 
invoking  binding  arbitration.  All  other 
employees  would  seek  redress  through 
and  agency-based  review  or  grievance 
system.  Such  employees  also  would 
have  access  to  GAO  and  the  courts  if 
they  are  not  satisfied  with  the  agency 
decision,  thus  providing  them  with  a 
third-party  review  opportunity.  CJPM 
believes  this  change,  as  well  as  other 
provisions  of  this  proposed  subpart,  will 
make  administration  of  the  Act  more 
efficient  and  consistent.  The  subjjart 
more  clearly  defines  the  various  FL.S.A 
complaint  resolution  forums  and 
explains  which  employees  have  access 
to  which  forum  at  a  particular  time;  i.e. 
negotiated  grievance  procedures,  or 
other  agency-based  review  or  grievance 
systems,  the  GAO,  and  the  judiriarv 

OPMalso  believes  that  the  complaints 
adjudication  process  is  likely  to  work 
better  if  the  parties  to  the  dispute  are 
better  aware  of  their  respective 
responsibilities.  Therefore,  the  proposed 
rule  contains  sections  discussing  the 
respimsibjlities  of  both  the  employee 
and  the  agency.  Another  section 
describes  the  responsibilities  of  OPM.  In 
this  regard,  while  OPM  proposes  to 
discontinue  accepting  complaints.  OPM 
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to  provide  guidance  and 
to  agencies  and  employees 
0PM  would  provide  legal 

on  technical  FLSA  issues 
decision-makers  in  relevant 
also  would  provide  general 
assistance  (non-binding), 
anal  offices  would  be 
provide  general  assistance 
interpretations. 

of  GAO  to  settle  claims 
United  States  is  contained  in 

(b)(1)  which  provides 
filed  with  the  Office  must 
within  6  years  after  the  date 
accrues  "except  •   *   *  as 
another  law."  In  a 
on  Mav  23,  1994     " 
="ord.  8-250051),  GAO 
d  that  the  2-year  statute  of 
(3  years  for  willful 
as  provided  in  the  Portal-to- 
f  1947,  as  amended.  29 
(a),  would  apply  to  all  FLSA 
GAO  that  have  not  been 
to  that  date  and  all  claims 
( iAO  after  that  date.  Section 
ic  Law  103-329,  signed 
30,  1994.  provides  for  a  6- 
of  limitations  to  any  claim 
employee  under  the  Fair 

Act  of  1938  (29  U.S.C. 
for  claims  filed  before  June 
Under  this  provision,  claims 
3/ferJune  30.  1994,  are 
2-year  statute  of  limitations. 

May  23  Comptroller 
ision.  The  2-year  statute  of 
would  now  apply  to 
covered  by  NGP's  when 

do  not  exclude  grievances 
matters;  and  to  employees 
by  an  NGP  whose  pay 
eviewable  under  other 
;d  review  or  grievance 

GAO  decision  would  not 
ims  that  arise  solely  out  of 
(  vertime  provisions:  that  is. 
imitation  period  still  applies 
lims. 

rule  provides  for 
of  records  of 
adjudication  and  would 
to  forward  to  OPM 
administrative  decisions 
judication  activities.  OPM 
i  ze  this  information  to  help 
the  requirements  of  the  Act 

by  agencies  and 
and  to  help  evaluate  how 
ication  system  is  working. 
J  osed  rule  explains  that 
covered  by  OPM  regulations 
ide  matters  pertaining  to 
I  jider  29  U.S.C.  206(d).  Equal 
are  resolved  by  procedures 
by  the  Equal  Employment 
Commission. 
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Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  applies  only  to  Federal 
employees. 

List  of  Subjects  in  5  CFR  Part  551 

Government  employees.  Wages. 
Office  of  Personnel  Management. 
James  B.  King, 
Director. 

Accordingly,  OPM  is  proposing  to 
amend  part  551  as  follows: 

1.  The  title  and  authority  citation  for 
part  551  is  revised  to  read  as  follows: 

PART  551— PAY  ADMINISTRATION 
UNDER  THE  FAIR  LABOR 
STANDARDS  ACT 

Authority:  Sec.  4(f)  of  the  Fair  Labor 
Standards  Act  of  1938.  as  amended  by  Pub. 
L.  93-259.  88  Stat.  55  (29  U.S.C.  204f):  Sec. 
210  of  the  Federal  Employees  Pay 
Comparabilitv  Act  of  1990.  Pub.  L.  101-509. 
104  Stat.  1460. 

2.  Subpart  F  is  added  to  read  as 
follows: 

Subpart  F — Complaints  and  Compliance 

551.601  Purpose. 

551.602  Administrative  complaint  forums. 

551.603  Time  limits. 

551.604  Employee  responsibilities. 

551.605  Agency  responsibilities. 

551.606  OPM  responsibilities. 

551.607  Judicial  review. 

551.608  OPM  addresses. 

Subpart  F — Complaints  and  Compliance 

§551.601     Purpose. 

This  subpart  constitutes  OPM's 
complaint  and  compliance  program  for 
the  resolution  of  matters  arising  under 
the  Act.  This  subpart,  established  under 
OPM's  authority  to  administer  the  Act 
as  noted  in  §  551.101,  sets  forth 
administrative  complaint  systems 
available  to  Federal  employees.  The 
subpart  also  describes  OPM's  role  in 
assisting  agencies  to  comply  with  the 
Act. 

§551.602    Administrative  complaint 
forums. 

(a)  Negotiated  grievance  procedures. 
An  individual  covered  by  a  negotiated 
grievance  procedure  (NGP)  established 
under  section  7121  of  title  5.  United 
States  Code  must  utilize  that  procedure 
to  seek  review  of  FLSA  complaints 
provided  the  NGP  does  not  exclude 
such  matters. 

(b)  Agency-based  review  or  grievance 
systems.  An  individual  not  covered  by 
an  NGP  described  in  paragraph  (a)  of 
this  section  may  file  a  request  for  review 
of  an  agency's  FLSA  determination 
under  an  agency-based  review  or 


grievance  system.  Decisions  under  such 
agency-based  systems  must  be  in 
accordance  with  the  Act  and  the 
conditions  and  criteria  prescribed  by 
this  part  for  administration  of  the  Act  as 
well  as  any  legal  interpretations  issued 
under  §  551.606.  These  procedures  do 
not  cover  matters  concerning  "equal 
pay"  under  section  206(d)  of  title  29. 
United  States  Code  (which  are  subject  to 
consideration  by  the  Equal  Employment 
Opportunity  Commission  under  its 
regulations  at  part  1620  of  title  29,  Code 
of  Federal  Regulations). 

(c)  General  Accounting  Office.  An 
individual  not  covered  by  an  NGP 
described  in  paragraph  (a)  of  this 
section  may  file  a  claim  concerning  a 
dispute  under  the  Act  with  the  GAO 
under  procedures  described  by  GAO  at 
part  30  of  title  4,  Code  of  Federal 
Regulations.  Such  a  complaint  may  be 
filed  after  receiving  an  agency  decision 
under  paragraph  (b)  of  this  section  or  in 
lieu  of  requesting  a  review  under 
paragraph  (b). 

§551.603    Time  limits. 

(a)  Administrative  review.  Complaints 
involving  pay  claims  under  the  Act  and 
filed  under  §§551.602  (a)  and  (b)  of  this 
subpart  must  meet  the  time  limits  and 
procedural  requirements  of  the 
complaint  system  used. 

(\)]  Statute  of  limitations. 
Notwithstanding  any  time  limitations 
contained  in  the  system  being  used,  pay 
claims  under  the  Act  are  subject  to  the 
2-year  statute  of  limitations  provided  in 
section  255(a)  of  title  29,  United  States 
Code  for  claims  filed  on  or  after  June  30. 
1994.  This  statutory  limit  is  satisfied  ((ir 
tolled)  when: 

(1)  A  claim  is  received  by  the  agency 
out  of  whose  activities  the  claim  arose 
within  2  years  from  the  date  the  claim 
or  any  portion  of  the  claim  accruvd;  or 

(2)  A  claim  is  filed  directly  with  GAO 
within  2  years  from  the  date  the  claim 
or  any  portion  of  the  claim  accrued. 

§  551 .604    Employee  responsibilities. 

(a)  Filing  of  claims.  The  employee  has 
the  burden  of  proving  compliance  with 
§  551.603(b)  by  providing 
documentation  showing  the  date  when 
the  agency  received  his  or  her  claim. 
Absent  such  documentation,  any  back 
payments  on  the  claim  can  be  made 
only  to  cover  a  period  up  to  2  years 
prior  to  the  date  of  actual  payment. 

(b)  Hours-of-work  complaints.  The 
employee  has  the  burden  to  providt> 
evidence  from  which  a  reasonable 
inference  can  be  drawn  that  he  or  she 
was  improperly  compensated  for  a 
certain  amount  and  extent  of  work 
performed.  A  reasonable  inference  may 


be  rebutted  by  the  agency  as  described 
in  §  551.605(b). 

(c)  Waiver  of  rights.  An  employee  who 
will  accept  payment  in  connection  with 
an  administrative  decision  on  a  claim 
must  first  agree  in  binding  written  form 
that,  by  accepting  the  award,  the 
employee  waives  the  right  to  pursue  the 
matter  in  the  courts  or  in  any 
administrative  forum.  This  requirement 
does  not  apply  to  payments  made  in 
connection  with  administrative 
adjudication  of  claims  under 

§  551.602(a). 

(d)  Reprisal.  An  employee  alleging 
reprisal  for  filing  a  complaint  or  causing 
one  to  be  filed  may  file  a  request  for 
review  of  the  allegation  under  the 
procedures  described  in  §§  551.602  (a) 
or  (b)  whichever  applies  to  the 
employee. 

§  551 .605    Agency  responsibilities. 

(a)  Processing  complaints.  Each 
agency,  after  providing  the  complainant 
written  acknowledgement  of  receipt  of 
the  complaint,  must  process  complaints 
under  the  Act  that  are  filed  under  the 
procedures  described  in  §§  551.602  (a) 
and  (b).  Complaint  decisions  must  apply 
the  requirements  of  the  Act  and  part  551 
and  adhere  to  any  relevant  legal 
interpretations  issued  under 
§551.606(3). 

(b)  Hours-of-work  complaints.  When 
an  employee  has  established  under 

§  551.604(b)  that  he  or  she  has  been 
improperly  compensated,  the  agency 
has  the  burden  to  provide  evidence  of 
either  the  precise  amount  of  work 
performed  or  evidence  to  negate  the 
reasonableness  of  the  inference  to  be 
drawn  from  the  employee's  evidence. 

(c)  Records.  Each  agency  must 
maintain  the  following  records: 

(1)  Hours  of  work.  Complete  and 
accurate  records  of  all  hours  worked  by 
an  agency's  employees  are  required  by 
section  11(c)  of  the  Act  and  §551.402. 


The  agency  must  keep  such  records  for 
a  minimum  period  of  5  years  or  after 
GAO  audit,  whichever  is  sooner. 

(2)  Administrative  complaint 
processes.  Records  of  these  processes 
include,  at  a  minimum,  any  decisions 
issued  under  §551.602.  These  records 
are  maintained  within  an  agency's 
established  system  of  records. 

(d)  Legal  basis  for  pay.  An  agency 
cannct  voluntarily  apply  the  pay 
provisions  of  the  Act  to  an  employee  not 
covered  by  it,  or  to  an  employee  that  has 
been  determined  to  be  exempt  from  the 
Act.  In  such  circumstances,  no  legal 
basis  exists  for  making  payment  under 
the  Act. 

(e)  Sen'ice  of  administrative 
adjudication  decisions.  Agencies  are 
required  to  send  one  copy  of  each  final 
agency  administrative  decision  issued 
under'§§  551.602  (a)  or  (b)  to  the 
following  address:  United  States  Office 
of  Personnel  Management,  Office  of 
Agency  Compliance  and  Evaluation, 
1900  E  Street  NW..  Washington,  DC 
20415. 

(f)  Prohibition  against  reprisal. 
Section  15(a)(3)  of  the  Act  prohibits 
discharge  of  an  employee,  or 
discrimination  against  an  employee,  in 
reprisal  for  filing  a  complaint  under  the 
Act  or  causing  one  to  be  filed. 

§551.606    OPM  responsibilities. 

(a)  Legal  interpretations.  OPM  may 
issue  legal  interpretations  on  FLSA 
matters  on  its  own  initiative  or  at  the 
request  of  others,  including  agency 
officials,  individuals,  representatives  of 
individuals  (or  groups),  and  arbitrators. 
Legal  interpretations  are  meant  to 
convey  official  interpretations  of  the  Act 
and  this  part  and  do  not  constitute 
findings  of  fact  for  individual  (or  group) 
complaints.  They  are,  however,  binding 
with  respect  to  policy  issues  arising  in 
the  context  of  FLSA  complaints 
adjudicated  within  an  agency.  Legal 


interpretations  may  be  requested  bv 
writing  to  the  address  designated  in 
§551.608. 

(b)  Technical  assistance.  OPM 
provides  technical  assistance  regarding 
employee  or  agency  obligations  under 
the  .^ct  in  response  to  requests  from  all 
sources.  Such  assistance  does  not  have 
the  force  and  effect  of  official  legal 
interpretations  issued  under  paragraph 
(a)  of  this  section. 

(c)  Corrective  action.  OPM  will 
require  agency  action  to  correct 
violations  of  the  Act  except  when  the 
same  issues  affecting  the  same 
employees  are  under  consideration  in 
an  agency  complaint  forum  that  can  also 
lead  to  corrective  action.  Corrective 
actions  may  include  designation  of 
FLSA  exemption  status,  orders  to 
compute  back  pay.  assurance  from  the 
agency  of  future  compliance,  or  other 
appropriate  action. 

§551.607    Judicial  review. 

An  employee  may  seek  judicial 
review  of  a  complaint  in  a  manner 
prescribed  by  law. 

§  551 .608    OPM  addresses. 

Requests  for  legal  interpretations  and 
technical  assistance  under  §  551  606  (a) 
or  (b)  invoh'ing  an  FLSA  matter  in  the 
Washington.  DC  Metropolitan  .^n^a  or 
anywhere  outside  the  50  States.  Puerto 
Rico,  the  Virgin  Islands,  and  the  Pacific 
Ocean  aiea  must  be  sent  to:  United 
States  Office  of  Personnel  Management. 
Office  of  Agency  Compliance  and 
Evaluation,  1900  E  Street  NW.. 
Washington,  DC  20415.  Requests  for 
legal  interpretations  involving  matters 
in  other  geographical  areas  also  must  be 
sent  to  the  above  address  while  requests 
for  technical  assistance  must  be  sent  to 
the  appropriate  OPM  regional  office  as 
follows: 


OPM  Regional  Office 


/Atlanta  Region,  OPM,  Richard  B,  Russell  Fed.  Building,  75  Spring 
Street  SW.,  Atlanta,  GA  30303,  Telephone:  (404)  331-3451. 

Chicago  Region,  OPM,  John  C.  Kluczynski  Fed.  Building,  230  South 
Dearborn  Street.  Chicago,  IL  60604,  Telephone:  (312)  353-0387. 

Dallas  Region,  OPM,  1100  Commerce  Street.  Dallas,  TX  75242,  Tele- 
phone: (214)767-0561. 

Ptiiladelphia  Region.  OPM,  Wm.  J  Green,  Jr.,  Fed.  BIdg.,  600  Arcti 
Street,  Ptiiiadelphia,  PA  19106,  Telephone:  (215)  597-9797. 

San  Francisco  Region,  OPM,  120  Howard  Street,  7th  Floor,  San  Fran- 
cisco, CA  94105,  Telephone:  (415)  281-7050. 


Areas  covered 


Alat)ama.  Florida,  Georgia,  Mississippi,  North  Carolina,  South  Caro- 
lina, Tennessee,  and  Virginia. 

Illinois,  Indiana.  Iowa,  Kansas,  Kentucky,  Michigan.  Minnesota.  Mis- 
souri, Nebraska,  North  Dakota.  Ohio.  South  Dakota,  West  Virginia, 
and  Wisconsin. 

Arkansas,  Anzona,  Colorado,  Louisiana.  Montana.  New  Mexco.  Okla- 
horra,  Texas,  Utah,  and  Wyoming. 

Connecticut,  Delaware,  Maine,  Maryland,  Massachusetts.  New  Hamp- 
shire, New  Jersey,  New  York,  Penr^ylvania.  Puerto  Rico,  Rhode  Is- 
land, Vermont,  and  Virgin  Islands 

Alaska,  California.  Hawaii.  Idatx).  Nevada.  Oregon,  Pacific  Ocean 
Area,  and  Washington. 
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(FR  Doc.  954-186  Filed  1-9-95:  8:45  am) 
BILUNG  CODE  t32S-01-M 


FARM  CRIDIT  ADMINISTRATION 

12  CFR  Pitts  614,  615,  and  618 
RIN  3052-AB53 

Loan  Policies  and  Operations;  Funding 
and  Fiscal  Affairs,  Loan  Policies  and 
Operation$,  and  Funding  Operations; 
General  Provisions 

agency:  Firm  Credit  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Farm  Credit 
Administration  (FCA),  by  order  of  the 
FCA  Board  (Board),  proposes  to  repeal 
several  regulations  as  part  of  an  ongoing 
effort  to  re  iuce  unnecessary  regulatory 
burden  on  Farm  Credit  System  (FCS  or 
System)  institutions.  Comments  that  the 
FCA  solici  ed  through  a  notice  of  intent 
regarding  legulatory  burden  identified 
most  of  th<  regulations  that  the  FCA 
now  propc  ses  to  delete.  The  FCA 
concurs  w  th  the  commenters  that  these 
particular  egulations  should  be 
repealed  b  jcause  they  are  outdated  or 
impose  a  burden  that  is  greater  than  the 
benefit  derived. 

DATES:  VVr  tten  comments  must  be 
received  o  i  or  before  February  9.  1995. 
ADDRESSES :  Comments  may  be  mailed 
or  delivered  (in  triplicate)  to  Patricia  VV. 
DiMuzio.  i  Associate  Director,  Regulation 
Developmi  snt.  Office  of  Examination. 
1501  Farm  Credit  Drive,  McLean.  VA 
22102-50«  0.  Copies  of  all 
communic  ations  received  will  be 
available  f  )r  examination  by  interested 
parties  in  I  he  Office  of  Examination. 
Farm  Cred  t  Administration. 
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Office  0 
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22102-5JQ90 
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Katz,  Senior  Attorney. 
Operations  Division. 
General  Counsel,  Farm 
A^lministration,  McLean,  VA 
(703)  883-4020.  TDD 


SUPPLEMEh  TARY  INFORMATION: 

L  Background 

On  June  10.  1993,  the  FCA  Board 
approved  i  i  Statement  on  Regulator)- 
Burden  sei  iking  public  comment  on  the 
appropriat  sness  of  requirements  the 
FCA  regul  itions  impose  on  the  FCS. 


More  specifically,  the  FCA  asked  the 
public  to  identify  regulations  that  either 
duplicate  other  governmental 
requirements,  are  not  effective,  or 
impose  a  burden  that  is  greater  than  the 
benefit  derived.  The  notice  of  intent  was 
published  in  the  Federal  Register  (58 
FR  34003)  on  June  23.  1993.  Although 
the  90-day  comment  period  expired  on 
September  21, 1993,  the  FCA 
considered  comments  that  were 
received  subsequent  to  that  date. 

The  FCA  received  a  total  of  28 
responses.  The  FCA  received  nine 
comment  letters  from  individual  Farm 
Credit  associations  and  three  letters 
from  groups  of  associations  in  particular 
Farm  Credit  districts.  Seven  Farm  Credit 
banks  sent  12  comment  letters  to  the 
FCA.  The  Farm  Credit  Council  (FCC) 
sent  a  comment  letter  on  behalf  of  its 
membership.  Additionally,  three 
separate  work  groups  of  the  Farm  Credit 
System  Presidents  Planning  Committee 
each  sent  the  FCA  a  position  paper 
containing  recommendations  to  relieve 
regulatory  burdens  pertaining  to  capital, 
ehgibility,  and  financially  related 
services. 

Many  of  the  comments  involve 
regulatory  projects  that  the  FCA  Board 
previously  identified  in  the  Unified 
Agenda  of  Federal  Regulations 
published  in  the  Federal  Register  on 
October  25. 1993  (58  FR  57276).  The 
FCA  work  groups  organized  to  develop 
revised  regulations  on  these  issues  will 
consider  the  comments  as  they  evaluate 
various  policy  options  during  the  course 
of  their  regulatory  projects.  The  analysis 
and  appropriate  response  to  comments 
regarding  topics  under  review  by  these 
existing  work  groups  will  be  included  as 
part  of  any  regulatory  action  published 
in  the  Federal  Register. 

The  remaining  comments  contained  a 
number  of  recommendations  for 
eliminating  or  modifying  specific 
regulations  that  are  perceived  as 
imposing  unnecessary  regulatory 
burdens  on  the  FCS.  The  FCA's  review 
and  analysis  of  these  comments  was 
guided,  in  part,  by  the  FCA  Board's 
Policy  Statement  on  Regulatory 
Philosophy  (Policy  Statement).' 

The  Policy  Statement  conveys  that 
"(tlhe  FCA  will  work  to  eliminate 
outdated  regulations  and  ensure  that  its 
regulations  implement  the  purposes  of 
the  law  without  unnecessary  burden  or 
cost."  According  to  the  Policy 
Statement,  the  FCA  shall  only  adopt 
regulations  that:  (1)  Implement  or 
interpret  the  law;  or  (2)  are  necessary  to 
promote  the  safe  and  sound  operations 
of  System  institutions.  The  Policy 
Statement  also  commits  the  FCA  to 


'  S9  FR  32189.  June  22.  1994. 


replacing  outmoded  regulations  with 
new  regulations  that  implement  the 
purposes  of  the  law  without  imposing 
unnecessary  costs  or  burdens  on  FCS 
institutions.  Another  provision  in  the 
Policy  Statement  declares  that  the  FCA 
will  strive  to  ensure  that  each  regulation 
has  a  well-defined  objective  addressing 
specific  problems  or  risks.  In  this 
context,  the  FCA  will  seak  to  establish 
a  regulatory'  environment  that  grants 
FCS  institutions  the  business  flexibility 
to  offer  a  full  range  of  high-quality,  low- 
cost  credit  services  to  borrowers.  The 
Policy  Statement  also  states  that  the 
FCA,  to  the  extent  feasible,  will  seek  to 
eliminate  regulations  that  prescribe 
specific  operational  or  managerial 
practices  to  System  institutions.  If 
appropriate,  the  FCA  will  consider  the 
regulatory  approaches  of  other  Federal 
financial  institution  regulators.  Finally, 
another  provision  in  the  Policy 
Statement  pledges  that  when  the  need 
arises,  the  FCA  will  draft  new 
regulations  so  that  they  are  clear,  easy 
to  understand,  and  designed  to 
minimize  the  potential  for  ambiguity, 
uncertainty,  and  resultant  litigation. 

The  FCA  analyzed  the  commenters' 
recommendations,  and  determined  that 
many  of  the  suggestions  warranted  the 
immediate  repeal  of  certain  FCA 
regulations.  Other  suggestions  will 
require  additional  research  and  analysis 
before  the  FCA  determines  whether,  and 
to  what  extent,  changes  in  the  existing 
regulations  should  be  proposed.  Once  a 
determination  is  made,  the  public  will 
be  notified  of  the  FCA  Board's  decisions 
regarding  the  remaining  issues  in  an 
appropriate  maimer. 

The  FCA  is  proposing  to  repeal  the 
following  regulatory  provisions: 
§§615.5104;  615.5105(c);  615.5170(b) 
through  (e);  615.5190;  615.5498; 
615.5500;  615.5520;  615.5530;  and 
618.8220.  In  addition,  the  FCA  is 
proposing  to  repeal  the  FCA  prior 
approval  requirements  in 
§§  614.4470(b)(1)  and  (b)(3).  An 
explanation  of  the  FCA's  reasons  for 
proposing  the  repeal  of  these  regulations 
follows.  The  FCA  invites  public 
comment  on  all  aspects  of  the  proposed 
rule. 

II.  Analysis  of  Changes  and  Comments 
by  Section 

A.  Loans  Subject  to  Bank  Approval 

A  Farm  Credit  Bank  (FCB)  and  a  bank 
for  cooperatives  (BC)  suggested  that  the 
FCA  eliminate  all  agency  prior 
approvals  of  FCS  institution  policies, 
procedures,  and  transactions  that  are 
not  required  by  the  Act.  The 
commenters  stated  that  these  prior 
approval  requirements  are  inconsistent 


with  the  FCA's  status  as  an  arm's-hmgth 
regulator,  and  deny  System  institutions 
the  opportunity  to  use  their  busine  >s 
judgment.  The  commenters  specifically 
indicated  that  the  agency  should  give 
priority  to  the  removal  of  the  prior 
approval  requirements  for  general 
financing  agreements  (GFAs), 
financially  related  services  (FRS).  r.nd 
certain  insider  loan  transactions. 

Since  the  enactment  of  the 
Agricultural  Credit  Act  of  1987  (1S87 
Act),2  the  FCA  has  eliminated  from  the 
regulations  many  of  the  prior  approval 
requirements  that  are  not  mandated  by 
the  Act.  The  FCA  is  in  the  process  of 
reviewing  all  the  remaining  non- 
statutory prior  approvals  in  order  to 
determine  whether  they  should  be 
retained.  The  FCA  has  already 
established  regulatory  projects  to 
determine  whether  the  agency  prior 
approvals  of  GFAs  and  FRS  are  still 
feasible.  Another  work  group  is 
currently  reviewing  whether  the  FCA 
should  continue  to  pre-approve  the 
retirement  of  protected  stock  outside  the 
ordinary  course  of  business. 

At  this  time,  the  FCA  is  proposing  to 
eliminate  ft-om  both  §§  614.4470(b)(1) 
and  (b)(3)  the  requirement  that  the 
agency  pre-approve  certain  insider  loan 
transactions  at  System  associations. 
Section  614.4470(a)  requires  funding 
banks  to  pre-approve  loans  that  their 
affiliated  associations  make  to:  (1)  Their 
own  directors  or  employees;  (2) 
directors  or  employees  of  a  jointly 
managed  association;  or  (3)  bank 
employees.  Furthermore.  §  614.4470(b) 
requires  FCA  approval  of  loans  to  any 
borrower  whenever  certain  institution- 
affiliated  parties  will:  (1)  Receive 
proceeds  of  a  loan  in  excess  of  an 
amount  established  by  the  fimding 
bank;  or  (2)  endorse,  guarantee,  or 
comake  a  loan  that  is  in  excess  of  the 
amount  established  by  the  funding 
bank. 

The  FCA  agrees  with  the  commenters 
that  the  prior  approval  requirements  in 
§§614.4470  (b)(1)  and  (b)(3)  are  no 
longer  appropriate  since  the  FCA  has 
become  an  arm's-length  regulator.  An 
existing  regulation,  12  CFR  620.5, 
requires  that  System  institutions 
disclose  in  their  annual  reports  to 
shareholders  insider  loan  transactions. 
In  addition,  the  FCA  has  sufficient 
examination  and  enforcement  powers  to 
ensure  that  loans  to  institution-affiliated 
parties  do  not  undermine  the  solvency 
of  any  FCS  bank  or  association.  If  the 
agency  prior  approval  requirements  in 
§  614.'4470(b)  are  repealed,  the  FCA 
intends  to  rely  upon  its  examination 
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authority  to  determine  whether:  (1) 
Bank  policy  adequately  deters  insider 
abuses  at  institutions  in  its  district;  and 
(2)  associations  are  complying  with 
bank  policy. 

B.  Debt  Policy  and  Consolidated 
Systemwide  Notes 

Two  Farm  Credit  banks  requested  that 
the  FCA  repeal  §§  615.5104  and 
615.5105(c)  because  they  are  no  longer 
necessary.  Section  615.5104  requires 
each  bank  to  adopt  a  policy  for  the 
management  of  its  debt.  Section 
615.5105(c)  requires  each  bank  to 
identify'  in  its  debt  management  policy 
the  maximum  amount  of  discount  notes 
that  can  be  outstanding  at  anv  one  time. 

The  FCA  recently  revised  §615  5135 
to  require  each  FCS  bank  to  adopt  an 
asset/liability  management  poHcv.  See 
58  FR  63034,  November  30. 1993.  This 
new  regulation  requires  the  policies  of 
System  banks  to  address  the 
management  of  both  assets  and 
liabiUties  in  a  more  comprehen.-iive 
manner  than  §§615.5104  and 
615.5105(c)  currently  require.  Since  the 
FCA  agrees  with  the  commenters  that 
§§  615.5104  and  615.5105(c)  are  now- 
obsolete,  the  agency  proposes  to  delete 
these  two  regulations.  The  new 
investment  regulations  in  subpart  E  of 
part  615  enhance  the  ability  of  Farm 
Credit  banks  to  control  liquidity  and 
solvency  risks  in  their  portfolios. 

C.  Real  and  Personal  Property 

An  FCB  and  a  BC  commented  that 
§§615.5170  (c)  and  (d)  a.-e  outdated  and 
should  be  removed  from  the  FCA 
regulations.  These  commenters  also 
asserted  that  the  regulation  improperly 
involves  banks  in  the  real  and  personal 
property  acquisitions  of  their  affiliated 
associations.  After  carefully  evaluating 
the  commenters'  suggestions,  the  FCA 
proposes  to  repeal  §§615.5170  (b) 
through  (e). 

The  FCA  has  concluded  that 
§§615.5170  (b)  through  (d)  prescribe 
detailed  operational  standards,  rather 
than  performance  criteria,  for  ensuring 
the  safe  and  sound  operation  of  System 
banks  and  associations.  Furthermore, 
these  provisions  neither  implement  nor 
interpret  provisions  in  the  Act  that 
govern  the  acquisition  of  real  or 
personal  property  by  FCS  banks  and 
associations.  The  FCA  believes  that 
these  regulatory  provisions  impose 
burdens  on  System  institutions  that 
produce  no  corresponding  benefits.  The 
FCA  also  observes  that  paragraphs  (b), 
(c),  and  (d)  of  §615.5170  are  obsolete 
because  they  impose  responsibilities  on 
the  "district  boards'  that  were 
abolished  by  section  409(d)  of  the 


.Agricultural  Credit  Technical 
Corrections  Act  of  1988.* 

The  FCA  also  believes  that  §615.5170 
(d)  and  (e)  arfe  no  longer  necessarv' 
because  the  safety  and  soundness 
concerns  posed  by  information  system 
processing  technology  are  now 
adequately  addressed  in  FCA 
Information  Systems  Bulletins. 
Additionally,  Information  Systems 
Bulletin  92-1  addresses  information 
system  risks  in  mergers  and 
acquisitions. 

"The  FCA  proposes,  however,  to  retain 
§61 5.51 70(a)  because  this  provision 
implements  the  applicable  sections  of 
the  Act.  Sections  1.5(5)  and  3.1(5)  of  the 
.\cX  authorize  each  bank,  subject  to 
regulation  by  the  FCA,  to  acquire,  hold, 
dispose,  and  otherwise  exercise  all  the 
usual  incidents  of  ownership  of  real  and 
personal  property  necessary  or 
convenient  to  its  business.  Sections 
2.2(5)  and  2. 12(5)  of  the  Act  provide 
associations  with  similar  authorities 
subject  to  the  supervision  by  the  district 
bank  and  regulation  by  the  FCA.  Section 
615.5170(a)  implements  these  sections 
of  the  ,\ct  by  sf)ecifically  stating  that  the 
ownership  of  real  estate  for  office 
quarters  of  any  bank  or  association 
"shall  be  limited  to  facilities  reasonable 
and  necessary  to  meet  the  foreseeable 
requirements  of  the  institution." 
Furthermore,  §615.5 1701a)  expressly 
prohibits  any  FCS  institution  from 
acquiring  real  property  "if  it  involves,  or 
appears  to  involve,  a  bank  or  association 
in  the  real  estate  or  other  unrelated 
business."  For  safety  and  soundness 
reasons.  §61 5.5170(a)  also  prohibits 
banks  and  associations  from  directly 
investing  in  real  estate  because  such 
extraneous  business  activities  may 
increase  the  exposure  of  System 
institutions  to  loss. 

D.  Deposits  of  Funds 

The  FCA  proposes  to  repeal 
§615.5190.  The  FCA  did  not  receive  any 
comments  concerning  §  615.5190(a),  but 
it  proposes  to  repeal  this  provision.  The 
FCA  has  determined  that  §  615.5190(a) 
is  unnecessary  because  sections  1.5(14). 
2.2(10),  2.12(18)  and  3.1(12)  of  the  Act 
provide  the  requisite  authority  for  FCS 
institutions  to  deposit  current  funds  in 
commercial  banks  that  are  either 
members  of  the  Federal  Reserve  System, 
or  are  insured  by  the  Federal  Deposit 
Insurance  Corporation  (FDIC). 

Two  Farm  Credit  banks  recommended 
that  the  FCA  repeal  §615. 5190(b) 
because  there  is  no  statutory  basis  for 
requiring  the  National  Bank  for 
Cooperatives  (CoBank)  to  make  forei<;n 
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deposits  fa  the  other  BCs.  The 
commentei  ;  also  assert  that 
§615.5190  >)  unnecessarily  restricts 
other  BCs  <  om  becoming  active  in  the 
internation  il  arena. 

Section  f  15.5190(b)  was  originally 
adopted  in  1981  (46  PR  51881.  October 
22.  1981),  \t'ben  Uiere  were  12  BCs  and 
the  Central  Bank  for  Cooperatives  (CBC). 
After  sectic  n  304  of  the  Farm  Credit  Act 
Amendmei  ts  of  1980  ••  granted 
internation  \\  lending  authorities  to  thr 
BCs.  the  PC  A  decided  that  the  CBC 
should  con  iuct  all  international 
banking  tra  nsactions  on  behalf  of  the 
district  BCi .  At  the  time,  only  the  CBC 
had  the  exf  ertise  to  reduce  the  safety 
and  sound]  less  risks  that  derive  from 
currency  ei  change  transactions.  After 
the  CKJ  an  i  10  district  BCs  merged  to 
form  the  C<  Bank,  the  FCA  amended 
§  615.5190  b)  to  require  CoBank  to 
assumt-  the  CBC's  function.  Sev  56  FR 
2671.  Januiry  24, 1991. 

After  car  ;ful  reflection  on  this  issue, 
the  FCA  ha  s  determined  that  the  safety 
and  sound]  less  risks  inherent  in 
currency-  e:  ;change  transactions  should 
not  be  coni  oiled  by  a  regulation  which 
flatly  prohi  iits  a  BC  or  an  agricultural 
credit  bank  (ACB).  other  than  CoBank. 
from  indep  endently  exercising  its 
internation  il  banking  authorities  under 
section  3.7  a)  of  the  .^ct.  The  existing 
regulation  mduly  restricts  the  business 
flexibility  ( i  BCs  and  ACBs,  other  than 
CoBank.  \o  offer  a  full  range  of  high- 
quality.  lo\r-cost  international  financial 
and  credit  «rviccs  to  their  cu.stomers. 

If  |»  615.5 190(b)  is  repealed,  the  FCA 
will  rely  u]  ion  its  examination  and 
enforcemei  it  powers  to  ensure  that  all 
BCs  and  S\  IBs  conduct  their  currency 
oxchange  t  ansactions  in  a  safe  and 
sound  mar  ner.  The  FCA  emphasizes 
that  each  B  Z  and  ACB  is  responsible  for 
employing  personnel  who  have  the 
competenc  i  and  expertise  to  conduct  its 
internatior  d  banking  operations.  In  the 
alternative  a  BC  or  an  ACB  may 
contract  w:  th  commercial  banks,  other 
FCS  fjanks  operating  under  title  III  of 
the  .^ct,  or  other  qualified  institutions 
for  the  mat  agement  of  its  (  urrnncy 
exchange  t  ansactions. 


Another 


jrovi.sion  in  i.Bj5  5190fb) 


prohibits  F  CS  banks  fro.m  huliiing 
certificates  of  deposit  that  are 
denominat  3d  in  foreign  currmicies  as 
investmenis  under  §615. 5140.  This 
provision  |iredates  the  revisions  to 
?i  615.5140  which  now  requires  System 
banks  to  ac  quire  investments  that  are 
denominat  id  only  in  United  States 
lioJlars.  Th  3  duplicaUve  nature  of 
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tj  615.5190  supports  FCA 's  decision  to 
repeal  this  regulation. 

E.  farm  Credit  Securities  as  Illustrations 

The  FCA  is  proposing  to  repeal 
§  615.5498.  which  regulates  the 
illustration  of  Farm  Credit  securities 
that  are  used  for  educational  or 
illustrative  purposes.  The  FCA  proposes 
to  delete  §615.5498  although  it  received 
no  comments  about  this  regulation.  The 
purpose  of  this  regulation  is  to  deter 
counterfeiting  of  definitive  FCS 
securities.  Since  virtually  all  FCS 
securities  are  now  issued  in  book-entry 
form.  §  615.5498  is  obsolete.  The 
Federal  Fann  Credit  Banks  Funding 
Corporation  and  individual  System 
banks  can  implement  adequate 
safeguards  to  minimize  the  risk  of 
counterfeiting  of  the  few  securities  that 
are  still  issued  in  definitive  form. 

F.  Open  Registered  Mail  and  Express 
Policy 

The  FCA  is  p.roposing  to  repeal 
subpart  P  of  part  615.  which  consists  of 
5j§615.5500. 615.5520.  and  615.5530. 
These  diree  regulations  go\'em  the 
shipment  of  negotiable  securities 
through  the  United  Stales  Pn.sial 
Ser\ice.  The  regulations  nf  subpart  P  of 
part  615  were  designed  to  eliminate  the 
System's  exposure  to  loss  at  a  time 
when  FCS  negotiable  securities  were 
routinely  shipped  by  mail  Ijelween  the 
Bureau  of  Printing  and  Engraving  and 
the  Federal  Reserve  Bank  of  New  York. 
The  practice  of  shipping  negotiable 
securities  through  the  mail  was 
discontinued  several  years  ago.  Tht; 
advent  of  electronic  and  computer 
tec.hnology  for  transferring  negotiable 
securities  through  the  book-entr\-  system 
has  rendered  subpart  P  of  part  615 
obsolete. 

G.  Contributions  and  Kfembership  in 
Other  Organizations 

Two  FCBs  petitioned  the  FC.'^  either 
to  delete  or  amend  §  618.8220.  This 
regulation  requires  the  boards  of 
directors  of  FCS  banks  and  associations 
to  approve:  (1)  Charitable  contributions; 
and  (2)  the  payment  of  membership 
dues  in  any  voluntary  association,  club, 
or  society.  The  regulation  further 
requires  boards  of  directors,  daring  the 
approval  process,  to  consider  the 
business  benefits  and  tax  consequences 
of  such  contributions  and  memlierships 
for  the  bank  or  association. 

The  commenters  contend  that 
*?  618.8220  prohibits  an  institution's 
board  of  directors  from  delegating 
responsibilitv  for  such  matters  to 
management.  The  commenters  also 
assert  that  board  approval  often 
prevents  a  Farm  Credit  hank  or 


assot;iation  from  honoring  luiforeseen 
charitable  requests  in  a  timely  manner. 
In  this  context,  the  commenters 
expressed  concern  that  an  FCS 
institution's  reputation  in  its 
community  will  suffer  damage  if  it  does 
not  respond  to  requests  from  charities 
and  l)enevolent  societies  in  a  prompt 
and  prudent  manner. 

The  FCA  agrees  with  the  commenters 
that  §618.8220  unnecessarily  interteres 
in  the  business  operations  of  System 
institutions.  Furthermore,  §618.8220 
unnecessarily  prescribes  management 
practices  to  System  baitks  and 
associations.  The  FCA  observes  that 
§618.8220  imposes  requirements  on 
FCS  institutions  that  are  not 
commensurate  with  the  safety  and 
soundness  risks  posed  by  System 
charitable  and  social  activities.  The 
FCA's  examination  and  enforcement 
powers  can  adequately  deter  System 
institutions  from  conducting  these 
activities  in  an  unsafe  and  unsound 
manner.  For  these  reasons,  the  FCA  is 
proposing  to  remove  §  618.8220  to 
provide  FCS  institutions  the  additional 
flexibility  they  are  seeking. 

List  of  Subiects 

32  CFR  Part  614 

Agriculture,  Banks,  Banking.  Foreign 
trade.  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

12  CFR  Part  615 

Accounting.  Agriculture.  Banks. 
Banking.  Government  securities. 
Investments.  Rural  areas. 

12  CFR  Part  618 

Agricidture.  Archives  and  records. 
Banks,  Banking.  Insurance.  Reporting 
and  recordkeeping  requirements,  Rural 
areas.  Technical  assistance. 

For  the  reasons  stated  in  the 
preamble,  parts  614,  615,  and  618  of 
chapter  VI,  title  12  of  the  Code  of 
Federal  Regulations  are  proposed  to  be 
amended  to  read  as  follows: 

PART  614— LOAN  POLICIES  AND 
OPERATIONS 

1.  The  authority  citation  for  part  614 
continues  to  read  as  follows: 

Anthorit}';  Sfics.  1.3. 1.5.  16.  1  '.  1.9. 1  10. 
2.0.  2.2.  2.3.  2.4.  2.10.  2.12.  2.13.  2.15.  3.0. 
3  1.  33,  3  7.  3  8.  3  10,  3.20,  3.28.  4  12.  4.12.\. 
4.13.  4.13B.  4.14.  4.14A.  4  14^.  4  1411.  4.14E. 
4.18,  4.19,  4.36,  4.37,  5.9.  5.10.  5.17   7.0.  7.2. 
7.6.  7  7.  7.8.  7.12.  7.13.  8.0.  8.5.  of  the  Farm 
Credit  Ad  (12  U.S.C.  2011,  2013.  2014.  201S. 
2017,  2018,  2071.  2073.  2074.  2075.  2091. 
2093,  2094.  2096.  2121.  2122.  2124.  2128. 
2129.  21.'!1.  2141.  2149,  2163.  2184,  2199. 
2201,  2202.  2202a.  2202c.  2202d.  2202e. 
220<i.  2207,  2219a.  2219b.  2243.  2244.  2252. 
2279;!.  2279.1-2.  2279h.  2270b-l,  2279b-2. 


2279f,  2279f-l,  2279aa,  2279aa-5):  sec.  413  of 
Pub.  L.  100-233,  101  Stat.  1368.  1639. 

Subpart  M— Loan  Approval 
Requirements 

§614.4470    [Amended] 

2.  Section  614.4470  is  amended  by 
removing  the  words  "and  approved  by 
the  Farm  Credit  Administration"  from 
paragraphs  (bKl)  and  (b)(3). 

PART  615— FUNDING  AND  FISCAL 
AFFAIRS,  LOAN  POLICIES  AND 
OPERATIONS,  AND  FUNDING 
OPERATIONS 

3.  The  authority  citation  for  part  615 
continues  to  read  as  follows: 

Authority:  Sees.  1.5,  17.  1.10. 1.11, 1.12. 
2.2,  2.3.  2.4,  2.5,  2.12,  3.1.  3.7,  3.11.  3.25,  4.3. 
4.9,  4.14B,  4.25.  5.9,  5.17,  6.20.  6.26.  8.0.  8.4. 
8.6.  8.7.8.8.  8.10,  8.12  of  the  Farm  Credit  Act 
(12  U.S.C.  2013,  2015,  2018,  2019.  2020, 
2073,  2074.  2075,  2076,  2093.  2122,  2128. 
2132,  2146,  2154.  2160.  2202b,  2211,  2243, 
2252,  2278b,  2278b-6,-2279aa.  2279aa-4. 
2279aa-6,  2279aa-7.  2279aa-8.  2279aa-10. 
2279aa-12):  sec.  301(a)  of  Pub.  L.  100-233. 
101  Stat.  1568.  1608. 

Subpart  C — Issuance  of  Bonds,  Notes, 
Debentures  and  Similar  Obligations 

§615.5104    [Removed] 

4.  Section  615.5104  is  removed. 

§615.5105    [Amended] 

5.  Section  615.5105  is  amended  by 
removing  paragraph  (c). 

Subpart  F— Property  and  Other 
Investments 

§615.5170    [Amended] 

6.  Section  615.5170  is  amended  by 
removing  paragraphs  (b),  (c).  (d).  (e)  and 
the  designation  for  paragraph  (a). 

Subpart  G— [Removed  and  reserved] 

7.  Subpart  G.  consisting  of  §  615.5190. 
is  removed  and  reserved. 

Subpart  O— Issuance  of  Farm  Credit 
Securities 

§  61 5.5498    [Removed  and  reserved] 

8.  Section  615.5498  is  removed  and 
reserved. 

Subpart  P— [Removed  and  reserved] 

9.  Subpart  P,  consisting  of 
§§615.5500,  615.5520,  and  615.5530,  is 
removed  and  reser\'ed. 

PART  618— GENERAL  PROVISIONS 

10.  The  authority  citation  for  part  618 
continues  to  read  as  follows: 

Authority:  Sees.  1.5. 1.11. 1  12.  2.2.  2.4. 
2.5.  2.12.  3.1.  3.7,  4.12.  4.13A.  4.25.  4.29.  5.9. 
5.10,  5.17  of  the  Farm  Credit  Act  (12  U.S.C. 


2013,  2019,  2020,  2073.  2075.  2076.  2093, 
2122,  2128,  2183,  2200,  2211,  2218,  2243, 
2244,  2252). 

Subpart  F — Miscellaneous  Provisions 

§  618.8220    [Removed  and  reserved] 

11.  Section  618.8220  is  removed  and 
reserved. 

Dated:  January  4. 1995. 
Floyd  Fithian, 

Acting  Secretar}',  Farm  Credit  Administration 

Board. 

IFR  Doc.  95-489  Filed  1-9-95:  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-CE-30-AD] 

Airworthiness  Directives;  B.  Grob 
Flugzeugbau  Model  G109B  Gliders 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
would  apply  to  B.  Grob  Flugzeugbau 
(Grob)  Model  G109B  gliders.  The 
proposed  action  would  require 
replacing  the  elevator  inner  hinges  with 
hinges  of  improved  design.  Two 
occurrences  where  the  elevator  inner 
hinges  separated  from  the  elevator 
prompted  the  proposed  action.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  failure  of  these 
hinges  because  of  delamination  or 
corrosion,  which,  if  not  detected  and 
corrected,  could  lead  to  loss  of  control 
of  the  glider. 

DATES:  Comments  must  be  received  on 
or  before  March  14.  1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  94-CE-30- 
AD,  Room  1558,  601  E.  12di  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  hohdays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  B. 
Grob  Flugzeugbau,  D-8939  Mattsies, 
Germany.  This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Herman  C.  Belderok.  Project  Officer. 


Sailplanes,  Small  Airplane  Directorate, 
Aircraft  Certification  Service,  FAA, 
1201  Walnut,  suite  900,  Kansas  City, 
Missouri  64106;  telephone  (816)  426- 
6932;  facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  94-CE-30-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  94-CE-30-AD.  Room 
1558,  601  E.  12th  Street.  Kansas  City. 
Missouri  64106. 

Discussion 

The  Luftfarht-Bundesant  (LB.M, 
which  is  the  airworthiness  authority  for 
Germany,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
Grob  Model  G109B  ghders.  The  LBA 
reports  that  delamination  and  corrosion 
have  caused  the  elevator  inner  hinges  to 
separate  from  the  elevator  on  two  of  the 
affected  gliders.  Under  the  original  and 
current  design,  these  hinges  receive 
excessive  stress  on  the  laminated 
attachment  point  on  the  stabilizer  and 
elevator,  which  causes  the  laminates  to 
separate  and  moisture  to  become 
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Grob  has  informed  the  FAA  that 
approximately  20  of  the  affected  gliders 
already  have  the  proposed  replacement 
incorporated.  With  this  in  mind,  the 
cost  impact  upon  the  public  of  the 
proposed  action  would  be  reduced  from 
514,400  to  $5,280. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  Stiites,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federali.sm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADOFIESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  tlu; 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authoritv:  4«  I'.S  C.  App.  l.S.S-Ku).  141:1 
iiiui  142;i;  49  U.S.C.  106(g);  nnd  14  (TK 
11.84 

§39.13    [Amended] 

2.  Sw;tion  39.13  is  amendtsd  b\ 
adding  a  new  AD  to  read  as  follows: 

B.  Cirob  Flugzeugrau:  Dorkot  No.  W-CIi-lU)- 
AD. 

Applirtibility:  Model  tllO'tB  i;lidcrs.  sfaiiil 
luimtjers  6200  through  6445.  certificated  in 
anv  catpsorv. 


Compliance:  Ri-quired  within  thn  next  25 
hours  time-in-service  after  the  effective  date 
of  tins  AD  or  the  next  6  calendar  months  after 
the  effective  date  of  this  AD,  whichever 
occurs  first,  unless  already  accomplished. 

To  prevent  failure  of  the  elevator  inner 
hinges  because  of  delamination  or  corrosion, 
which,  if  not  detected  and  corrected,  could 
lead  to  loss  of  control  of  the  glider. 
a(  romplish  the  following: 

(al  Replace  the  elevator  inner  hinges  (2) 
with  hinges  of  improved  design,  part  numtxT 
1098-3350,  in  accordance  with  CJrob  Repair 
Instmcticms  No.  817-25  for  Ser\-ice  Bullt^tin 
TM  817-25.  dated  November  9. 1987. 

Note:  The  ser\'ice  instructions  of  this  AD 
(i'.ll  for  "the  execution  of  the  instructions  to 
bt!  t:ertified  in  the  log-book  by  an  authorized 
inspector  class  3."  This  type  of  inspector  i.s 
not  applicable  in  the  I'nited  States  and  the 
person  accomplishing  the  AD  is  as  outlined 
in  part  4'A  of  the  Federal  Aviation  Regulations 
(14  CFR  part  43).  This  is  not  a  change  over 
normal  .^D  procedures. 

(b)  Special  flight  permits  may  be  issued  in 
a(.(:ordance  with  §§21.197  and  21.19<lofthe 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  gliders  to  a  location 
where  the  requirements  of  this  .AD  can  be 
a(,complished. 

((:]  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
proviiles  an  equivalent  level  of  safety  may  be 
ajjproved  by  the  Manager.  Small  Airjilane 
Directorate.  FAA.  1201  Walnut,  suite  900. 
Kansas  City.  Missouri  64106.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Small  Airplane  Directorate. 

Note:  Information  concerning  the  existeiice 
ot  approv(?d  alternative  methods  ot 
compliance  with  this  AD.  if  any.  miiy  \<i- 
obtained  frt)m  the  Small  Airplane 
nire( torate. 

Id!  .Ml  persons  affected  by  this  diiectivn 
iiiav  otithin  copies  of  the  documtmt  referred 
to  her(;in  upon  request  to  B.  Grob 
Fhi>;7.eugbau.  D-8939  Mattsies,  Germany:  oi 
n;av  examine  this  document  at  the  F.'KA. 
(^•ntral  Region.  Office  of  the  Assistant  (Vtiiel 
CtKmsei.  Room  1558,  601  E.  12th  .Street. 
Kansas  City.  Mis.souri  64106. 

Issued  in  Kansas  City.  Missouri,  on  laniiary 
A.  1995. 

Henry  A.  Armstrong, 

Acting;  Manager.  Small  Airplanr  Dinttorati', 
Aircraft  Cprtificatian  Senice. 

(FR  D(H  .  95-519  Filed  1-tf-95:  8:4.".  ami 
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14  CFR  Part  91 

[Docket  No.  93-AWA-131 

RIN  2120-AF38  * 

Proposed  Alterations  of  the  Los 
Angeles,  CA,  Class  B  Airspace 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  extension  of  comment  period. 

SUMMARY:  This  notice  announces  an 
extension  of  the  comment  period  for 
Notice  No.  AF38,  "Proposed  Alteration 
of  the  Los  Angeles,  CA,  Class  B 
Airspace"  (59  FR  60244;  November  22, 
1994).  This  comment  period  is  extended 
from  January  23, 1S95  to  February  22, 
1995.  The  e.xtension  responds  to 
requests  from  the  Aircraft  Owmers  and 
Pilots  Association  (AOPA)  and  the 
Southern  California  Airspace  User's 
Working  Group  (SCAUWG)  to  allow 
additional  time  for  specific  comments 
responsive  to  Notice  No.  AF38. 
DATES:  The  commeiU  period  is  being 
extended  from  January  23,  1995  to 
Februan,^  22.  1995. 
ADDRESSES:  As  stated  in  Notice  No. 
AF38,  comments  should  be  mailed  in 
triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attention:  Rules  Docket  (AGC- 
200),  Airspace  Docket  No.  93-AWA-13. 
800  Independence  Avenue,  SW., 
Washington,  DC  20591. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5rO0  p  m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Norman  W.  Thomas,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591:  telephone  (202) 
267-9230. 

SUPPLEMENTARY  INFORMATION:  On 
November  22,  1994,  the  FAA  published 
Notice  No.  AF38,  "Proposed  Alteratitm 
of  the  Los  Angeles,  CA.  Class  B 
Airspace."  This  notice  invites 
comments  on  issues  related  to  the 
modification  of  the  existing  Los 
Angeles,  CA,  Class  B  Airspace  area. 

Written  requests  from  both  AOPA  and 
SCAUWG  were  received  by  the  FA.^  for 
a  30-day  extension  of  the  originally 
established  comment  period.  This 
extension  is  requested  to  allow 
sufficient  time  for  AOPA  to  disseminate 


the  Notice  information  to  the  aeronautic 
public  and  provide  sufficient  time  for 
airspace  users  and  SCAUWG  members 
to  submit  meaningful  comments. 

In  order  to  give  all  interested  persons 
additional  time  to  be  notified  of  the 
issues,  and  submit  their  specific 
comments,  the  FAA  finds  that  it  is  in 
the  public  interest  to  extend  the 
comment  period.  Accordingly,  the 
comment  period  for  Notice  No.  AF38  is 
extended  to  February  22, 1995. 

Issued  in  Washington,  DC  on  December -29. 
1994. 

Harold  W.  Becker. 
Acting  Director,  Air  Traffic  flu/es  and 
Procedurffs  Serxice. 
|FR  Doc.  95-578  Filed  1-9-95:  8:43  ami 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[PS-eO-93J 
RIN  1545-AS3S 

Rules  for  Certain  f)entai  Real  Estate 
Activities 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  providing  rules  for 
rental  real  estate  activities  of  taxpayers 
engaged  in  certain  real  property  trades 
or  businesses.  The  proposed  regulations 
reflect  changes  to  the  law  made  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1993,  and  affect  taxpayers  subject  to  the 
limitations  on  passive  activity  loss«s 
and  passive  activity  credits. 
DATES:  Written  comments  must  be 
received  by  April  10,  1995.  Outlines  of 
oral  comments  to  be  presented  at  a 
public  hearing  scheduled  for  Thursday, 
May  11,  1995,  at  10  a.m.  must  be 
received  by  April  20,  1995. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:T:R  (PS-8(>-93),  room 
5228,  Internal  Revenue  Senice,  POB 
7604,  Ben  Franklin  Station.  Washington, 
DC  20044.  In  the  alternative, 
submissions  may  be  hand  dehvered 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC;DOM:CORP:T:R  (PS-80-93). 
Courier's  Desk.  Internal  Revenue 
Service.  1111  Constitution  Avenue  NW.. 
Washington.  DC. 

The  public  hearing  will  be  held  in  the 
auditorium  of  the  Internal  Revenue 
Building.  1111  Constitution  Avenue 
NW.,  Washington.  DC  20224. 


FOR  FURTHER  INFORMATtON  CONTACT: 
Concerning  the  regulations,  Wilham  M. 
Kostak,  (202)  622-3080;  concerning 
submissions  and  the  bearing.  Carol 
Savage,  (202)  622-8452  (not  loll-free 
numbers). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h)).  Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Attn:  Desk 
Officer  for  the  Department  of  the 
Treasury.  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503,  with  copies  to  the  Internal 
Revenue  Service,  Attn:  IRS  Reports 
Clearance  Officer,  PC;FP.  Washington. 
DC  20224. 

The  collection  of  information  is  in 
§  1.469-9(g).  This  information  is 
required  by  the  IRS  to  administer  the 
rules  imder  section  469(c)(7).  This 
information  will  be  used  to  determine 
whether  a  taxpayer  that  qualifies  for 
relief  under  section  469(c)(7)  has  made 
the  election  to  treat  all  of  the  taxpayers 
interests  in  rental  real  estate  as  a  single 
rental  real  estate  activity  as  provided  in 
section  469(c)(7)(A).  The  likely 
respondents  are  individuals  or 
households,  business  or  other  for-profit 
institutions,  and  small  businesses  or 
organizations. 

Estimated  total  annual  reporting 
burden  for  making  or  revoking  the 
election:  3,015  hours. 

The  estimated  annual  burden  per 
respondent  varies  from  0.10  hours  to 
0.25  hours,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  0.15  hours. 

Estimated  number  of  respondents: - 
20,000  electing/100  revoking. 

Estimated  annual  fi«quency  of 
responses:  on  occasion. 

Background 

This  document  proposes  amendments 
to  26  CFR  part  1  to  provide  rules 
relating  to  the  treatment  of  rental  real 
estate  activities  of  certain  taxpayers 
under  the  passive  activity  loss  and 
credit  limitations  of  section  469.  Section 
469  disallows  losses  from  passive 
activities  to  the  extent  they  exceed 
income  from  passive  activities  and 
similarly  disallows  credits  from  passive 
activities  to  the  extent  they  exceed  tax 
liability  allocable  to  passive  activities. 
In  general,  passive  activities  are 
activities  in  which  the  taxpayer  does  mA 
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)articipate.  In  addition,  until 
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the  taxable  year  are  derived 
p|:operty  trades  or  businesses 
materially  participates.  For 
the  qualification  tests,  a  real 
e  or  business  is  defined  as 
prbperty  development, 
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acquisition,  conversion, 
rental.  opeJation.  management,  leasing, 
or  brokeraj  e  trade  or  business. 

Explanaticn  of  Provisions 

1.  Treatme  nt  of  Rental  Real  Estate 
Activities  t  f  Qualifying  Taxpayers 

The  projosed  regulations  provide  that 
a  rental  rec  1  estate  activity  of  a 
qualifying  [axpayer  will  remain  passive 
for  a  taxab  e  year  unless  the  taxpayer 
materially  jarticipates  in  the  activity. 
This  rule  a  jplies  to  all  rental  real  estate 
activities  cf  a  qualifying  taxpayer, 
including  I  hose  giving  rise  to  expenses 
described  n  section  212  of  the  Code. 

2.  Determi  lation  of  Rental  Real  Estate 
Activities 


o 


tnde 


o  1 


osed  regulations  provide  that 
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is  revoked.  In  addition,  the 
clarify  that  an  electing 
limited  partnership  interests 
n  al  estate  are  combined  with 


the  taxpayer's  other  interests  in  rental 
real  estate  into  a  single  rental  real  estate 
activity.  The  regulations  also  clarify  that 
interests  in  rental  real  estate  cannot  be 
combined  with  other  trades  or 
businesses  of  the  taxpayer  into  a  single 
activity.  For  this  purpose,  however,  any 
rental  real  estate  that  a  taxpayer  groups 
with  a  trade  or  business  activity  under 
§  1.469-4(d)(l)(i)  (A)  or  (C)  is  not  treated 
as  an  interest  in  rental  real  estate. 

3.  Treatment  of  Limited  Partners 

Section  469(c)(7)  provides  that  the 
new  rules  for  rental  real  estate  activities 
are  not  to  be  construed  as  affecting  the 
determination  of  whether  a  qualifying 
taxpayer  materially  participates  with 
respect  to  any  interest  in  a  limited 
partnership  as  a  limited  partner.  Thus, 
material  participation  with  respect  to  a 
limited  partnership  interest  is 
determined  in  accordance  with  section 
469(h)(2),  which  provides  that  limited 
partners  are  treated  as  material 
participants  only  to  the  extent  provided 
in  regulations.  The  existing  temporary 
regulations  provide  that  material 
participation  can  generally  be 
established  by  satisfy  ing  one  of  seven 
tests,  but  only  three  of  these  tests  can  be 
used  to  establish  material  participation 
with  respect  to  limited  partnership 
items.  Accordingly,  the  proposed 
regulations  provide  that  a  qualifying 
taxpayer  generally  must  establish 
material  participation  in  a  rental  real 
estate  activity  held,  in  whole  or  part, 
through  limited  partnership  interests 
under  one  of  the  three  tests  available  to 
limited  partners  under  the  temporary 
regulations.  This  rule  does  not  apply  if 
the  taxpayer  elects  to  treat  all  interests 
in  rental  real  estate  as  a  single  activity 
and  less  than  10  percent  of  the 
taxpayer's  gross  rental  income  from  the 
activity  is  attributable  to  limited 
partnership  interests.  In  that  case,  the 
taxpayer  may  use  any  of  the  seven  tests 
under  the  temporary  regulations  to 
establish  material  participation  in  the 
activity. 

4.  Qualification  Tests 

As  noted  above,  a  taxpayer  qualifies 
for  the  treatment  prescribed  in  section 
469(c)(7)  by  performing  personal 
ser\'ices  in  real  property  trades  or 
businesses  in  which  the  taxpayer 
materially  participates.  The  proposed 
regulations  provide  that,  for  purposes  of 
the  qualification  tests,  the  determination 
of  a  taxpayer's  real  property  trades  or 
businesses  is  based  on  all  of  the  relevant 
facts  and  circumstances.  A  taxpayer 
may  use  any  reasonable  method  of 
applying  the  facts  and  circumstances, 
but  the  determination  must  generally  be 
applied  consistently  from  year  to  year. 


The  proposed  regulations  also  provide 
that  material  participation  in  a  real 
property  trade  or  business  is  determined 
under  the  generally  applicable  rules  of 
the  existing  temporary  regulations. 

5.  Coordination  With  Former  Passive 
Activity  Rules 

The  proposed  regulations  clarify  the 
treatment  of  suspended  losses  and 
credits  allocable  to  a  nonpassive  rental 
real  estate  activity.  They  provide  that 
the  former  passive  activity  rules  of 
section  469(f)  apply.  Thus,  the 
suspended  loss  or  credit  may  be  used  to 
offset  income  from,  or  tax  liability 
allocable  to,  the  rental  real  estate 
activity,  and  any  remaining  loss  or 
credit  is  treated  as  a  loss  or  credit  from 
a  passive  activity. 

6.  Coordination  With  $25,000  Offset  for 
Rental  Real  Estate  Activities 

The  proposed  regulations  clarify  that 
a  suspended  loss  or  credit  attributable  to 
a  nonpassive  rental  real  estate  activity 
may  qualify  imder  section  469(i)  as  a 
loss  or  credit  from  a  rental  real  estate 
activity  in  which  the  taxpayer  actively 
participates.  Under  section  469(i),  such 
a  loss  or  credit  may  be  used  to  offset 
nonpassive  income  or  tax  liability 
attributable  to  nonpassive  income, 
subject  to  a  $25,000  limitation  and  an 
adjusted  gross  income  phaseout.  The 
proposed  regulations  also  clarify  that 
the  S25,000  limitation  is  not  reduced  by 
losses  or  credits  that  are  allowable 
under  section  4G9(c)(7). 

7.  Regrouping  Under  the  Activity  Rules 

The  regulations  defining  an  activity 
for  purposes  of  section  469  (§  1.469-4) 
include  a  consistency  requirement. 
Once  a  taxpayer  has  grouped  activities, 
they  may  not  be  regrouped  unless  the 
grouping  is  clearly  inappropriate  or 
there  has  been  a  material  change  in  the 
facts  and  circumstances.  The  proposed 
regulations  provide  an  exception  to  the 
consistency  requirement  for  the  first 
taxable  year  in  which  section  469(c)(7) 
applies.  In  that  year,  a  taxpayer  is 
permitted  to  regroup  its  activities  to  the 
extent  necessary  or  appropriate  to  avail 
itself  of  the  new  rules. 

The  proposed  regulations  also  provide 
that  a  taxpayer  who  adopted  (or 
retained)  a  grouping  of  activities  under 
Project  PS-1-89  (the  proposed 
definition  of  activity  regulations) 
published  in  1992  may  regroup 
activities  in  the  first  taxable  year  in 
which  the  taxpayer  determines  tax 
liability  under  the  rules  of  the  final 
definition  of  activity  regulations  rather 
than  under  the  proposed  definition  of 
activity  regulations.  The  regulations  also 
clarify  that,  in  the  first  taxable  year  in 


which  a  taxpayer  applies  the  rules  of 
either  the  proposed  definition  of  activity 
regulations  or  the  final  definition  of 
activity  regulations  in  determining  tax 
liability,  the  taxpayer  must  regroup  its 
activities  if  its  previous  grouping  is 
inconsistent  with  the  applicable  rules. 
Although  the  rules  permitting  or 
requiring  a  taxpayer  to  regroup  activities 
refer  to  the  taxpayer's  determination  of 
tax  liability  under  section  469,  they  uiil 
be  applied  to  partnerships  and  S 
corporations  conducting  activities 
subject  to  section  469, 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulalory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
.section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  forcommegt 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspwiion  and 
copying. 

A  public  hearing  has  been  s<;hedi)le<l 
for  Thursday,  May  11.  1995.  at  10.00 
a.m.  in  the  auditorium  of  the  Internal 
Revenue  Building.  Because  of  actress 
restrictions,  visitors  will  not  be 
admitted  beyond  the  Internal  Revenue 
Building  lobby  more  than  15  minutes 
before  the  hearing  starts. 

The  ri,les  of  26  CFR  601.601|aH3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  and  outlines  of  the 
topics  to  be  discussed  and  the  time  to 
be  devoted  to  each  topic  (signed  origii;al 
and  eight  (8)  copies)  by  April  20.  1995. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  shov.ing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  rec-eiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 


Drafting  Information 

The  principal  author  of  these 
regulations  is  William  M.  Kostak. Offwe 
of  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries), 
IRS.  However,  other  personnel  f.-Ofn  the 
IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Rep>orting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordmgly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  I— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805.  *    *    * 

Section  1.469-9  also  issued  under  26 
U.S.C.  469(cK6),  (h)(2),  and  {IMl). 

Par.  2.  Section  1.469-0  is  amended 

by: 

1.  Revising  the  entn,'  for  §  1.469-4(h). 

2.  Revising  the  heading  for  §  1.469-9 
and  adding  entries  for  paragraphs  (a) 
through  (j)  of  §1.469-9. 

3.  Revising  the  entry  for  §  1.469- 

1 1(b)(2)  and  removing  the  entries  for 
§1.469-ll(b)(2)(i)and(i:). 

4.  Revising  the  entrv  for  *?  1.469- 
1 1(b)(3). 

5.  Adding  an  entrv  for  §  1.469- 
11(b)(4). 

6.  The  revisions  and  .additions  read  as 
follows: 

§  1 .469-0    Table  of  contents. 

It  »  *  m  * 

<?  1  ■4ti<t-)     Dffinjiion  of  Activity: 

*  •  *  •  » 
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.»  tivitios  for  ta.\payi!rs  qtiaJify  \i:f,  u.".dcr 
SM  tion  46<)((.}(7). 


i?  1  469-9    RuJeffor tertain  ■~;;r  ■.' rr^ol la-talf 
(i(  tivlties. 

(a)  .Scope  and  purpO'*'. 

(b)  Definitions. 

(1 )  Trade  or  t»usinp.s-s. 

(2)  Real  prtjjjerty  tradf  or  Iwsinpss. 
[■i]  Rental  re.al  esl<itp. 

(4)  Personal  .'^enkji's. 

(5)  Material  participation. 

(6)  Qualifying  taxpayer. 

((,)  Kcquu^ments  for  rjtialifyiiva  it!\jrdy<!rs. 

(1)  In  gcm-ral. 

(2)  Reqtiirpment  of  material  pjirticip.itifm 
in  trie  real  property  trades  or  businesses. 

(3)  Treatment  of  spcjuses. 

(■4!  Employees  in  real  pr<)p«^rty  badi^s  or 
busiDes.«^s. 
(d)  General  rule  for  determining  real  proi>er!y 
trades  or  businesses. 


(1)  Facts  and  circumsUnces. 

(2)  Consistency  requirement. 

(e)  Treatment  of  rental  real  estate  *  tivili^'t  of 

a  qualifving taxpayer. 

(1)  In  general. 

(2)  Treatment  as  a  former  passive  aa;v;t\ . 

(3)  Grouping  rental  real  estate activitit^ 
with  other  activities. 

[f]  Limited  partnership  interests  in  niititl  nil 

estate  activities. 

(1)  In  general. 

(2)  De  rrinimis  exception. 

\i:J  Election  to  treat  all  interest*  in  renul  maJ 
estate  as  a  single  rental  real  cstat*; 
nctivity. 

(1)  In  gciuTd]. 

(2)  Certain  changes  not  material. 

(3)  Filing  a  statement  to  make  or  rcvuM'  thf 
election. 

Ih)  Interests  in  rental  rtml  estate  hirW  b> 
certain  passthrough  entities. 

(1)  General  rule. 

(2)  Special  rule  if  a  qualifying  taxp«y«- 
holds  a  fifty-percent  or  .greater  ii;»i;;tt!<!l  iri 
a  passthrougii  cDtitv. 

(i)  IRescrved!. 

li)  52.5.000  ofrsei  for  rental  re-jl  estate 
activities  of  qualifying  Tavpay  er«.. 

(1)  In  general. 

(2)  Example. 


.^'  1.-ih'.l-i.j     Effecihf  date  and  tniayiiioa 


(b)'  •  • 
(2)  .Additional  traiisiiion  luk-  k«  l'J'J2 

anumdnK-nls. 
(:»)  Fresh  starts  und^r  consistencj  rales, 
(i)  Regrouping  x%hfn  tax  liability  is  Hrvt 

rir4ermin'»<l  und«^  Project  PS-1-89. 
(ii)  Regrouping  when  t.ix  iiahil-tv  ;<  firsi 

determined  under  §  1.4h^— 4. 
(iii)  Regroupins  when  taxpsyw  i^  iii'-t 

subject  to  section  4€-^(i  h'7). 
(4)  ('iTtain  invesuiiriii  credit  p-<>p»y:\ 

*  »  »  •  » 

Par.  3.  Seciion  1.-169— 4  isam>mdt-j  h\ 
revising  paragraph  (e)tl)  and  the 
heading  of  paragraph  in)  and  bv  sikun^ 
the  text  of  paragraph  (h)  to  read  as 
follows: 

§  1.469-4     Definition  of  Activity. 

•  •  *  •  • 

(])  Oiipnal  ^roupm^s.  EJu^ipl  u^ 
provided  in  paragraph  {ej(2)of  this 
section  and  §  1.469-11.  once  a  taxpay'-T 
has  grouped  actjvj!ip.s  under  this 
section,  the  taxpayer  may  not  reuroup 
those  activities  in  subsequent  taxahk- 
years.  Taxpayers  must  comply  wilh 
disclosure  requirements  t,hc!  the 
Commissioner  may  pre.scribe  with 
respe;:t  to  both  their  ori>^inal  tiroupijij;.- 
and  the  addition  and  disposition  o' 
specific  acti\  ities  within  those  chos»i;i 
groupings  in  subsequent  taxable  vears. 
•         ♦        ♦        •         » 

(h)  Ruins  for  grouping  rental  ri^a! 
t'state  activities  for  Taxpayers  quulifyiuj! 
under  sfKlion  469ic.H~l.  Sec  <i  1.4f.9^v« 
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heading  of  section  1.469- 
and  the  text  of  this  section 
read  as  follows: 


or  business.  A  Trade  or 
any  trade  or  business 
by  treating  the  types  of 
§'l.469-4{b)(l)asifthey 
conduct  of  a  trade  or 
any  interest  in  rental  real 
ing  any  interest  in  rental 
hat  gives  rise  to  deductions 

212. 
noperty  trade  or  business. 

trade  or  business  is 
section  469(c)(7)(C). 
real  estate.  Rental  real 
real  property  used  by 
)r  held  for  use  by  customers 
ictivity  within  the  meaning 

e)(3).  However,  any  rental 
hat  the  taxpayer  grouped 
or  business  activity  under 
)(l)(i)  (A)  or  (C)  is  not  an 
ental  real  estate  for  purposes 


miians  i 
d  lal 


d  lal 


services.  Personal 
any  work  performed  by 

in  connection  with  a  trade 
.  However,  personal  services 
de  any  work  performed  by 

in  the  individual's 
an  investor  as  described  in 

ii). 
ial  participation.  Material 

has  the  same  meaning  as 
69-5T.  Paragraph  (f)  of  this 

rules  applicable  to 
]  tnership  interests  in  rental 
:hat  a  qualifying  taxpayer 
J  gregate  with  other  interests 
estate  of  that  taxpayer. 
fying  taxpayer.  A  qualifying 
a  taxpayer  that  owns  at  least 
in  rental  real  estate  and 
1  equirements  of  paragraph  (c) 


un 


contains  i 


nal 


section 


Requirements  for  qualifying 

{!)  In  general.  A  qualifying 
njust  meet  the  requirements  of 
c)(7)(B).  A  closely  held  C 
meets  these  requirements  by 
\  he  requirements  of  section 
)(7)(I  )(i).  For  purposes  of  section 
)(7)(I  ')(i),  gross  receipts  do  not 
tqms  of  portfolio  income 
meaning  of  §  1.469-2T(c)(3). 


(2)  Requirement  of  material 
participation  in  the  real  property  trades 
or  businesses.  A  taxpayer  must 
materially  participate  in  a  real  property 
trade  or  business  in  order  for  the 
personal  services  provided  by  the 
taxpayer  in  that  real  property  trade  or 
business  to  count  towards  meeting  the 
requirements  of  paragraph  (c)(1)  of  this 
section. 

(3)  Treatment  of  spouses.  Spouses 
filing  a  joint  return  are  qualifying 
taxpayers  only  if  one  spouse  separately, 
satisfies  both  requirements  of  section 
469(c)(7)(B).  In  determining  the  real 
property  trades  or  businesses  in  which 
a  married  taxpayer  materially 
participates  (but  not  for  any  other 
purpose  under  this  paragraph  (c)).  work 
performed  by  the  taxpayer's  spouse  in  a 
trade  or  business  is  treated  as  work 
performed  by  the  taxpayer  under 

§  1.469-5T(f)(3),  regardless  of  whether 
the  spouses  file  a  joint  return  for  the 
year. 

(4)  Employees  in  real  property  trades 
or  businesses.  For  purposes  of 
paragraph  (c)(1)  of  this  section,  personal 
services  performed  during  a  taxable  year 
as  an  employee  generally  will  be  treated 
as  performed  in  a  trade  or  business  but 
will  not  be  treated  as  performed  in  a  real 
property  trade  or  business,  unless  the 
taxpayer  is  a  five-percent  owner  (within 
the  meaning  of  section  416(i)(l)(B))  in 
the  employer  at  all  times  during  the 
taxable  year. 

(d)  General  rule  for  determining  real 
property  trades  or  businesses — (1)  Facts 
and  circumstances.  The  determination 
of  a  taxpayer's  real  property  trades  or 
businesses  for  purposes  of  paragraph  (c) 
of  this  section  is  based  on  all  of  the 
relevant  facts  and  circumstances.  A 
taxpayer  may  use  any  reasonable 
method  of  applying  the  facts  and 
circumstances  in  determining  the  real 
property  trades  or  businesses  in  which 
the  taxpayer  provides  personal  services. 
Depending  on  the  facts  and 
circumstances,  a  real  property  trade  or 
business  consists  either  of  one  or  more 
than  one  trade  or  business  specifically 
described  in  section  469(c)(7)(C). 

(2)  Consistency  requirement.  Once  a 
taxpayer  determines  the  real  property 
trades  or  businesses  in  which  person&l 
services  are  provided  for  purposes  of 
paragraph  (c)  of  this  section,  the 
taxpayer  may  not  redetermine  those  real 
property  trades  or  businesses  in 
subsequent  taxable  years  unless  the 
original  determination  was  clearly 
inappropriate  or  there  has  been  a 
material  change  in  the  facts  and 
circumstances  that  makes  the  original 
determination  clearly  inappropriate. 

(e)  Treatment  of  rental  real  estate 
activities  of  a  qualifying  taxpayer — (1) 


In  general.  Section  469(c)(Z)  does  not 
apply  to  any  rental  real  estate  activity  of 
a  taxpayer  for  a  taxable  year  in  which 
the  taxpayer  is  a  qualifying  taxpayer 
under  paragraph  (c)  of  this  section. 
Instead,  a  rental  real  estate  activity  of  a 
qualifying  taxpayer  is  a  passive  activity 
under  section  469  for  the  taxable  year 
unless  the  taxpayer  materially 
participates  in  the  activity.  Each  interest 
in  rental  real  estate  of  a  qualifying 
taxpayer  will  be  treated  as  a  separate 
rental  real  estate  activity,  unless  the 
taxpayer  makes  an  election  under 
paragraph  (g)  of  this  section  to  treat  all 
interests  in  rental  real  estate  as  a  single 
rental  real  estate  activity. 

(2)  Treatment  as  a  former  passive 
activity.  For  any  taxable  year  in  which 
a  qualifying  taxpayer  materially 
participates  in  a  rental  real  estate 
activity,  that  rental  real  estate  activity 
will  be  treated  as  a  former  passive 
activity  under  section  469(f)  if 
disallowed  deductions  or  credits  are 
allocated  to  the  activity  under  §  1.469- 
1(0(4). 

(3)  Grouping  rental  real  estate 
activities  with  other  activities.  For 
purposes  of  this  section,  a  qualifying 
taxpayer  may  not  group  a  rental  real 
estate  activity  with  any  other  activity  of 
the  taxpayer.  For  example,  if  a 
qualifying  taxpayer  develops  real 
property,  constructs  buildings,  and 
owns  an  interest  in  rental  real  estate,  the 
taxpayer's  interest  in  rental  real  estate 
may  not  be  grouped  with  the  taxpayer's 
development  activity  or  construction 
activity.  Thus,  only  the  participation  of 
the  taxpayer  with  respect  to  the  rental 
real  estate  may  be  used  to  determine  if 
the  taxpayer  materially  participates  in 
the  rental  real  estate  activity  under 
§1.469-5T. 

(f)  Limited  partnership  interests  in 
rental  real  estate  activities — (1)  In 
general.  If  a  taxpayer  elects  under 
paragraph  (g)  of  this  section  to  treat  all 
interests  in  rental  real  estate  as  a  single 
rental  real  estate  activity,  and  at  least 
one  interest  in  rental  real  estate  is  held 
by  the  taxpayer  as  a  limited  partnership 
interest  (within  the  meaning  of  §  1.469- 
5T(e)(3)),  the  combined  rental  real  estate 
activity  will  be  treated  as  a  limited 
partnership  interest  of  the  taxpayer  for 
purposes  of  determining  material 
participation.  Accordingly,  the  taxpayer 
will  not  be  treated  under  this  section  as 
materially  participating  in  the  combined 
rental  real  estate  activity  unless  the 
taxpayer  materially  participates  in  the 
activity  under  the  tests  listed  in  §  1.469- 
5T(e)(2)  (dealing  with  the  tests  for 
determining  the  material  participation 
of  a  limited  partner). 

(2)  De  minimis  exception.  If  a 
qualifying  taxpayer  elects  under 


paragraph  (g)  of  this  section  to  treat  all 
interests  in  rental  real  estate  as  a  single 
rental  real  estate  activity,  and  the 
taxpayer's  share  of  gross  rental  income 
from  all  of  the  taxpayer's  limited 
partnership  interests  in  rental  real  estate 
is  less  than  ten  percent  of  the  taxpayer's 
share  of  gross  rental  income  from  all  of 
the  taxpayer's  interests  in  rental  real 
estate  for  the  taxable  year,  paragraph 
(f)(1)  of  this  section  does  not  apply. 
Thus  the  taxpayer  may  determine 
material  participation  under  the  seven 
tests  listed  in  §  1.469-5T(a). 

(g)  Election  to  treat  all  interests  in 
rental  real  estate  as  a  single  rental  real 
estate  activity — (1)  In  general.  A 
qualifying  taxpayer  may  make  an 
election  to  treat  all  of  the  taxpayer's 
interests  in  rental  real  estate  as  a  single 
rental  real  estate  activity.  This  election 
is  binding  for  the  taxable  year  in  which 
it  is  made  and  for  all  future  years  in 
which  the  taxpayer  is  also  a  qualifying 
taxpayer.  However,  if  there  is  a  material 
change  in  a  taxpayer's  facts  and 
circumstances,  the  taxpayer  may  revoke 
the  election  using  the  procedure 
described  in  paragraph  (g)(3)  of  this 
section. 

(2)  Certain  changes  not  material.  The 
fact  that  an  election  is  less  advantageous 
to  the  taxpayer  in  a  particular  taxable 
year  is  not,  of  itself,  a  material  change 
in  the  taxpayer's  facts  and 
circumstances.  Similarly,  a  break  in  the 
taxpayer's  status  as  a  qualifying 
taxpayer  is  not,  of  itself,  a  material 
change  in  the  taxpayer's  facts  and 
circumstances. 

(3)  Filing  a  statement  to  make  or 
revoke  the  election.  A  qualifying 
taxpayer  makes  the  election  to  treat  all 
interests  in  rental  real  estate  as  a  single 
rental  real  estate  activity  by  filing  a 
statement  with  the  taxpayer's  original 
income  tax  return  for  the  taxable  year. 
This  statement  must  contain  a 
declaration  that  the  taxpayer  is  a 
qualifying  taxpayer  for  the  taxable  year 
and  is  making  the  election  pursuant  to 
section  469(c)(7)(A).  The  taxpayer  may 
make  this  election  for  any  taxable  year 
in  which  section  469(c)(7)  is  applicable. 
A  taxpayer  may  revoke  the  election  only 
in  the  taxable  year  in  which  a  material 
change  in  the  taxpayer's  facts  and 
circumstances  occurs.  To  revoke  the 
election,  the  taxpayer  must  file  a 
statement  with  the  taxpayer's  original 
income  tax  return  for  that  year.  This 
statement  must  contain  a  declaration 
that  the  taxpayer  is  revoking  the 
election  under  section  469(c)(7)(A)  and 
an  explanation  of  the  nature  of  the 
material  change. 

(h)  Interests  in  rental  real  estate  held 
by  certain  passthrough  entities — (1) 
General  rule.  Except  as  provided  in 


paragraph  (h)(2)  of  this  section,  a 
qualifying  taxpayer's  interest  in  rental 
real  estate  held  by  a  partnership  or  an 
S  corporation  (passthrough  entity)  is 
treated  as  a  single  interest  in  rental  real 
estate  if  the  passthrough  entity  grouped 
its  rental  real  estate  as  one  rental 
activity  under  §  1.469-4(d)(5).  If  the 
passthrough  entity  groups  its  rental  real 
estate  into  separate  rental  activities 
under  §  1.469— 4(d)(5),  each  rental  real 
estate  activity  of  a  passthrough  entity 
will  be  treated  as  a  separate  interest  in 
rental  real  estate  of  a  qualifying 
taxpayer.  However,  a  taxpayer  may  elect 
under  paragraph  (g)  of  this  section  to 
treat  all  interests  in  rental  real  estate, 
including  the  rental  real  estate  interests 
held  through  passthrough  entities,  as  a 
single  rental  real  estate  activity. 

(2)  Special  rule  if  a  qualifying 
taxpayer  holds  a  fifty-percent  or  greater 
interest  in  a  passthrough  entity.  If  a 
qualifying  taxpayer  holds  a  fifty-percent 
or  greater  interest  in  the  capital,  income, 
gain,  loss,  deduction,  or  credit  of  a 
passthrough  entity  at  any  ti.nie  during 
the  taxable  year,  each  interest  in  rental 
real  estate  held  by  the  passthrough 
entity  will  be  treated  as  a  separate 
interest  in  rental  real  estate  of  the 
qualifying  taxpayer,  regardless  of  the 
passthrough  entity's  grouping  of 
activities  under  §  1.469-4(dl(5). 
However,  the  taxpayer  may  elect  under 
paragraph  (g)  of  this  section  to  treat  all 
interests  in  rental  real  estate,  including 
the  rental  real  estate  interesls  held 
through  passthrough  entities,  as  a  single 
rental  real  estate  activity. 

(i)  [Reserved]. 

(j)  $25,000  offset  for  rental  real  estate 
activities  of  qualifying  taxpayers — (1)  In 
general.  A  qualifying  taxpa}  er's  passive 
losses  and  credits  from  rental  real  estate 
activities  (including  suspended  passive 
activity  losses  and  credits  from  rental 
real  estate  activities  in  which  the 
taxpayer  materially  participates)  are 
allowed  to  the  extent  permitted  under 
section  469(i). 

(2)  Example.  The  following  example 
illustrates  the  application  o!  this 
paragraph  (j). 

Example,  (i)  Taxpayer  A  owns  building  A' 
and  building  Y.  both  interests  in  rental  real 
estate.  In  1995,  ^4  is  a  qualifying  taxpayer 
within  the  meaning  of  paragraph  (t)  of  this 
section.  A  does  not  elect  to  treat  .Yand  >'as 
one  activity  under  section  469(l)(7)(A)  and 
paragraph  (g)  of  this  section.  As  a  result.  -Y 
and  Vare  treated  as  separate  activities 
pursuant  to  section  469(c)(7)(A)(ii).  A 
materially  participates  in  X  which  has 
5100,000  of  passive  losses  disallowed  from 
prior  years  and  produces  S20,000  of  losses  in 
1995.  A  does  not  materially  ptarticipate  in  Y 
which  produces  $40,000  of  income  in  1995. 
A  also  has  550,000  of  income  from  other 


nonpassive  sources  in  1995.  A  otherwise 
meets  the  requirements  of  section  469!i). 

(ii)  Because  X  is  not  a  passive  activity  in 
1995.  the  520.000  of  losses  produced  by  A'  i:i 
1995  are  nonpassive  losses  that  may  be  used 
by  A  to  offset  part  of  the  550,000  of 
nonpassive  income.  Accordingly,  j^  is  left 
with  S30.000  (550,000-520.000)  of 
nonpassive  income.  In  addition.  A  may  use 
the  prior  year  disallowed  passive  losses  of -Y 
to  offset  any  income  from  A  and  passive 
income  from  other  sources.  Therefore.  A  may 
offspf  the  540.000  of  passive  income  from  Y 
with  540.000  of  passive  losses  from  .Y. 

(iii)  Because  A  has  560.000 
(Si 00.000  -  S40.000)  of  passive  looses 
remaining  from  .Y  and  meets  all  of  the 
requirements  of  section  469(i).  A  may  offset 
up  to  525.000  of  nonpassive  income  w  ith 
passive  losses  from  A  pursuant  to  section 
469(i).  As  a  result,  A  has  55.000 
.(530,000  -  525.000)  of  nonpassive  income 
remiiiningand  disallowed  passive  losses 
from  .Y of  535.000(560.000 -525.000)  in 
1995. 

Par.  5.  .Section  1.469-11  is  amended 
as  follows: 

1.  Paragraph  (a)(2)  is  amended  by 
removing  *';  and"  and  adding  ";"  in  its 
place. 

2.  Paragraph  (a)(3)  is  redesignated  as 
paragraph  (a)(4)  and  a  new  paragraph 
{d)(J)  is  added. 

3.  Paragraph  0')i2)(ii)  is  removed. 
paragraph  (b)!2)(i)  is  redesignated  as 
paragraph  (b)(2).  and  the  heading  for 
paragraph  fb)(2)  is  revised. 

5.  Paragraph  (b)(3)  is  redesignated  as 
paragraph  (b)(4). 

6.  A  new  paragraph  (b)(3)  is  added. 

7.  The  added  and  revised  provisions 
road  as  follows: 

§  1 .469-1 1     Effect!  ve  date  and  transition 
rules. 

(a)-    •    * 

(3)  The  rules  contained  in  §  1.469-9 
apply  for  taxable  years  beginning  on  or 
aftpr  January  1, 1995.  and  to  elections 
madt;  under  §  1.469-9(g)  with  returns 
filed  on  or  after  Jatiuary  1, 1995:  and 


(b)  *   *   '  [2]  .Additional  transition 
rule  for  1992  amendments.  '   '  * 

(3J  Frrsh  starts  under  consistency 
rules — (i)  Regrouping  when  tax  liability 
is  first  detennined  under  Project  PS-J~ 
69.  For  the  first  taxable  year  in  which 
a  taxpayer  determines  its  tax  liability 
under  Project  PS-1-89,  the  taxpayer 
may  regroup  its  activities  without  regard 
to  the  manner  in  which  the  activities 
were  grouped  in  the  preceding  ta.xable 
year  and  must  regroup  its  activities  if 
the  grouping  in  the  preceding  taxable 
vear  is  inconsistent  with  the  rules  of 
"Project  PS-1-89. 

(ii)  Regrouping  when  tax  liability  is 
first  determined  under  §  1.469-4.  For 
the  first  taxable  vear  in  which  a 
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to  the  mann  jr 
juped 


were  gro 
year  and 
the  groupin 
vear  is 
Ji  1.469-4. 

(iii) 
subject  to 
taxable  year 
31. 1993. a 
activities  to 
appropriate 
provisions 
without  re 
the  activiti 
preceding  I 


determines  its  tax  liability 

\,  rather  than  under  the 
Project  PS-1-89,  the  taxpayer 
its  activities  without  regard 
in  which  the  activities 
in  the  preceding  taxable 
mi|st  regroup  its  activities  if 
in  the  preceding  taxable 
inconsistent  with  the  rules  of 


Fegrdkiping  when  taxpayer  is  first 
St  ction  469(c)(7).  For  the  first 
beginning  after  December 
t  ixpayer  may  regroup  its 
the  extent  necessary  or 
to  avail  itself  of  the 
t  f  section  469(c)(7)  and 
gi  rd  to  the  manner  in  which 
e  i  were  grouped  in  the 
xable  vear. 


Margaret  ? 
Comm  Ission^' 
IFR  Dor..  95- 
BILUNG  COCE 


Mifier  Richard.son, 
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33  CFR  Part  117 
[CGO01-94-  04] 
R1N211S-Ag47 

Drawbridge!  Operation  Regulations; 
West  Bay,  Osterville,  MA 

agency:  Co.  ist  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


Tie 


Coast  Guard  is 

change  to  the  regulations 
e  West  Bay  Bridge  at  mile 

Bay  in  Osterville. 

;.  The  special  operating 
ormerly  published  at  33 
were  deleted  in  error.  The 

been  operating  in 
with  the  existing  general 
This  proposal  would  correct 
error  and  publish  the 

ng  regulations  for  the 


must  be  received  on 
13.  1695. 
Comments  should  be 
C  )mmander  (obr).  First  Coa.st 
Distr  !Ct.  Captain  John  Foster 
Federal  Building.  408  Atlantic 
.  Massachusetts  021 10- 
Comitents  may  also  be  hand- 
room  628  at  the  same 
veen  6:30  a.m.  and  3  p.m., 
thiough  Friday,  except  federal 
J  telephone  number  is  (61 7) 
(tomments  will  become  part 


of  this  docket  and  will  be  available  for 
inspection  or  copying  at  the  abew'e 
address. 

FOR  FURTHER  INFORWATION  CONTAtTT: 
John  W.  McDonald,  Project  Manager. 
Bridge  Branch.  (617)  223-8364. 

SUPPLEMENTARY  IMFORMATtON: 
Request  for  Commerrts 

Interested  persons  art:  in\ated  to 
participate  in  thifi  rulemaking  by 
submitting  written  x-ie>v's,  comments, 
data,  or  aigumemts.  Persons  submitting 
comments  should  includf;  Aeix  Demes 
and  addresses,  identifi,'  this  rulemaking 
(CGDOl-94-104)  the  Kpecific  section  of 
this  proposal  to  wiach  «ach  commont 
applies,  and  gi\'e  reasnns  for  each 
comment.  The  Coast  Guard  requests  that 
all  comments  and  attachments  be 
submitted  in  an  unbound  format 
suitable  for  capj'ing  arid  electronic 
filing.  If  that  is  not  practical,  a  second 
copy  of  anv  bounded  mEt;;rial  is 
requested.  Persons  de.'^iring 
acknowledgement  that  their  conunents 
have  been  received  should  enclose  a 
stamped,  st^lf-addressed  post  card  or 
envelope. 

The  Coast  Guard  will  considtir  all 
comments  received  during  the  period, 
and  may  changr  this  proj'nsa!  in  Ughtt  of 
comments  received.  The  Coast  Guard 
plans  no  public  hearing.  Persons  may 
request  a  public  hearing  by  writing  1o 
Commander  (obr).  First  Coast  Guard 
District  at  the  addresB  listed  under 
ADDRESSES.  The  request  should  innlud«! 
reasons  why  a  hparing  would  be 
beneficial.  If  the  Coast  Guia-d 
determines  that  the  oppartimity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  w^iU  hold  e  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  drafters  ftl  this  notice  are  Mr. 
John  McDonald,  Project  Manager,  Bridge 
Branch,  and  Lieutenant  Commandw 
vSamuel  R.  WatkinK,  Project  Counsel, 
District  l^gal  Office. 

Background  and  Purpose 

The  West  Bay  Bridge  over  West  Bay 
in  Osterville.  Massachusetts  has  a 
vertical  clearance  of  15'  alio^'C  mean 
high  water  (MHW)  and  37'  above  fnean 
low  water  (MWT.).  Itoough  Bii«rror,  the 
special  operating  regulations  for  this 
bridge  were  deleted  from  33  CFR 
1 1 7.78.  Therefore,  the  bridge  is  required 
to  open  on  signal  at  all  times  under  the 
general  drawbridge  operating 
regulations.  Regulations  published  in 
the  Federal  Register  of  October  7.  a9R2 
(47  FR  44258)  read  as  foUow.s: 


(a)  The  draw  shall  open  on  signal  froin 
April  1  through  October  31  on  the  "following 
schedule: 

(1)  April  1  through  June  14  and  October  12 
through  October  31;  8  a.m.  to  4  p.m. 

(2)  June  15  through  Jime  30:  8  a.m.  to  6 
p.m. 

(5)  July  1  until  Labor  Day;  8  a.m.  to  8  p.m. 

(4)l-abor'Day  through  October  11:  8  a.m. 
to  5  p.m. 

(5)  Forthe  remainderof  this  period  the 
draw  will  open  on  signal  If  4  hours  notice  i^ 
given  in  advance. 

(b)  From  November  1  through  March  31  the 
draw  shall  open  on  signal  if  a  24-hour  notice 
is  given  in  advance. 

The  bridge  o**'ner,  the  Massachusetts 
Highway  Department  (MHD),  has  been 
operating  the  hridge  in  accordance  with 
the  deleted  regulations  on  an  unofficial 
basis.  The  Coast  Guard  is  proposing  to 
publish  jegul^ons  that  reinstate  the 
operating  hours  of  the  bridge  contained 
in  the  erroneously  deleted  rule. 

Discussion  of  Prtjfjosed  Amendments 

The  NfHD.  after  being  advised  of  the 
deletion  of  the  regulations  covering  its 
West  Bay  Bridge,  ias  requested  tliat 
operating  liours  be  published  to  read  as 
follows: 

{a]  The  drDw  shall  open  or  signal  from 
April  1  tlimugh  October  83  on  the  following 
schednle: 

(1)  From  April  1  through  Junr  14  and 
October  12  through  Ortolier  31;  8  a.m.  to  4 
p.m. 

(2)  June  15  through  June  30:  8  a.m.  to  6 
p.m. 

(3)  July  1  until  Labor  Day;  6  a.m.  to  8  p.m. 

(4)  Laitor  Day  through  October  11;  8  a.m. 
to  5  p.m. 

(5)  Ai  all  other  times  from  April  1 -through 
October  31,  the  draw  dhatl  open  nr.  signal  if 
at  least  four  (4)  hours  advance  notice  is  given 
by  calling  thr  number  posted  at  the  bridge. 

(b)  From  November  1  through  March  31. 
the  draw  shall  open  if  at  least  twenty-four 
(24)  hours  advance  notice  is  given  by  calling 
the  numlier posted  at  the  bridge. 

The  drawtendoTS  will  bt  on  call  to  open 
the  draw  wiimi  ttie  advance  notice  is  given. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulfltorv  action  under  section  3(f  oi 
Executive  Order  12866  and  does  r.Tt 
require  an  assessmonl  of  potential  costs 
and  bemefits  under  section  6(a)(D)  of  that 
order.  It  has  been  exempted  from  review- 
by  the  Office  of  Management  and 
Budget  imdni  that  order.  It  is  not 
significant  under  Ae  regulatory  policies 
and  procediCTes  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  to  be  so 
minima!  that  a  full  Regulatory 
Evaluation,  under  paragraph  lOe  of  the 
regulator^'  policies  and  procedures  of 
DOT,  is  unnecessary'.  This  conclusion  is 
based  nn  the  fact  that  the  regulation  will 


not  prevent  mariners  from  transiting  the 
West  Bay  Bridge.  It  will  require  only 
that  mariners  plan  their  transits. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  action  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 
Because  of  the  reasons  discussed  in  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  action,  if  adopted,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  ef  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
detennined  that  this  proposed 
regulation  does  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section 
2.B.2.e.(32)(e)  of  Commandant 
Instruction  M16475.1B,  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587,  106 
Stat.  5039. 

2.  Section  117.622  is  added  to  read  as 
follows: 


§117.622    West  Bay. 

(a)  The  draw  of  the  West  Bay  Bridge, 
in  Osterville,  Massachusetts,  shall  open 
on  signal  from  April  1  through  October 
31  on  the  following  schedule: 

(1)  From  April  1  through  June  14  and 
October  12  through  October  31;  8  a.m. 
to  4  p.m. 

(2)  June  15  through  June  30;  8  a.m.  to 
6  p.m. 

(3)  July  1  until  Labor  Day;  8  a.m.  to 
8  p.m. 

(4)  Labor  Day  through  October  11;  8 
a.m.  to  5  p.m. 

(5)  At  all  other  times  from  April  1 
through  October  31,  the  draw  shall  open 
on  signal  if  at  least  four  (4)  hours 
advance  notice  is  given  by  calling  the 
number  posted  at  the  bridge. 

(b)  From  November  1  through  March 
31,  the  draw  shall  open  if  at  least 
twenty-four  (24)  hours  advance  notice  is 
given  by  calling  the  number  posted  at 
the  bridge. 

(c)  The  owners  of  this  bridge  shall 
provide  and  keep  in  good  legible 
condition  clearance  gauges  for  each 
draw  with  figures  not  less  than  1 2 
inches  high  designed,  installed  and 
maintained  according  to  the  provisions 
of  section  118.160  of  this  chapter. 

.  Dated:  December  29, 1994. 
J.L.  Linnon, 

Rear  Admiral.  U.S.  Coast  Guard,  Comwander, 

First  Coast  Guard  District. 

[FR  Doc.  95-565  Filed  1-9-95;  8:45  .imj 

BILLING  COOE  4910-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[OAQPS  No.  CA-102-3-6755a;  FRL-5135- 
5) 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Placer 
County  Air  Pollution  Control  District 
(PCAPCD)  and  San  Diego  County  Air 
Pollution  Control  District  (SDCAPCD) 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
concern  recordkeeping  requirements  for 
sources  emitting  volatile  organic 
compounds  (VOCs)  and  which  concern 
the  control  of  VOC  emissions  from 
metal  can  and  coil  coating  operations. 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 


emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
EPA's  final  action  on  this  notice  of 
proposed  rulemaking  (NPRM)  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  EPA  has  evaluated  each 
of  these  rules  and  is  proposing  to 
approve  them  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 
DATES:  Comments  must  be  received  on 
or  before  February  9,  1995. 
ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  A.  Meer.  Rulemaking  Section 
lA-5-3].  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  IX,  75  Hawthorne  Street.  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rules  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EP/X's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
also  available  for  inspection  at  the 
following  locations: 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95814. 

Placer  County  Air  Pollution  Control 
District,  11464  B  Avenue,  Auburn,  CA 
95603. 

San  Diego  County  Air  Pollution 
Control  District,  9150  Chesapeake  Drive, 
San  Diego,  CA  92123. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nikole  Reaksecker,  Rulemaking  Section 
(A-5-3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street.  San 
Francisco.  CA  94105-3901.  (415)  744- 
1187. 

SUPPLEMENTARY  INFORMATION: 

Applicability 

The  rules  being  proposed  for  approval 
into  the  California  SIP  include;  PCAPCD 
Rule  223.  Metal  Container  Coating: 
PCAPCD  Rule  410.  Recordkeeping  for 
Volatile  Organic  Compound  Emissions; 
and  SDCAPCD  Rule  67.4.  Metal 
Container.  Metal  Closu.re.  and  Metal 
Coil  Coating  Operations.  These  rules 
were  submitted  by  the  California  Air 
Resources  Board  to  EPA  on  November 
30.  1994,  December  21,  1994.  and 
October  19, 1994,  respectively. 

Background 

On  March  3,  1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  CAA  ut 
pre-amended  Act),  that  included  Plarrr 
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:  Ian  Diego  County.  43  FR 
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Rule  67.4.  Metal  Container.  Metal 
Closure,  and  Metal  Coil  Coating 
Operations.  PCAPCD  adopted  Rules  223 
and  410  on  October  6. 1994  and 
November  3, 1994.  respectively. 
SDCAPCD  adopted  Rule  67.4  on 
September  27. 1994.  These  submitted 
rules  were  found  to  be  complete  on 
December  7, 1994,  December  23, 1994. 
and  December  1, 1994,  pursuant  to 
EPA's  completeness  criteria  that  are  set 
forth  in  40  CFR  Part  51  Appendix  V  ' 
and  are  being  proposed  for  approval 
into  the  SIP. 

PCAPCD  Rule  223  controls  VOC 
emissions  from  metal  container  coating 
operations.  PCAPCD  Rule  410 
establishes  recordkeeping  requirements 
for  sources  emitting  VOCs.  SDCAPCD 
Rule  67.4  controls  VOC  emissions  from 
metal  container,  metal  closure,  and 
metal  toil  coating  operations.  VOCs 
contribute  to  the  production  of  ground 
level  ozone  and  smog.  These  rules  were 
adopted  as  part  of  the  districts'  effort  to 
achieve  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone 
and  in  response  to  EPA's  SIP-Call  and 
the  section  182(a)(2)(A)  CAA 
requirement.  The  following  is  EPA's 
evaluation  and  proposed  action  for 
these  rules. 

EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  Part  D  of  the  C.\A 
and  40  CFR  Part  51  (Requirements  for 
Preparation.  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  polic}' 
guidance  documents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules.  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  spe<:if\-  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CJ\A,  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 


'  KP.\  <idop!cd  the  completeness  criteria  on 
Februa.'v  16.  1990  (55  FR  5830)  and.  pursuant  to 
section  110(k)(l)(A)  of  the  CAA.  revised  the  criteria 
on  AugiLSf  26.  1991  (.56  FR  42216). 


"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTG  applicable  to 
PCAPCD  Rule  223  and  SDCAPCD  Rule 
67.4  is  entitled,  "Control  of  Volatile 
Organic  Emissions  from  Existing 
Stationary  Sources — ^Volume  II:  Surface 
Coating  of  Cans,  Coils,  Paper.  Fabrics. 
Automobiles,  and  Light-Dutv  Trucks". 
EPA-450/2-77-008.  The  guidance 
document  used  to  evaluate  PCAPCD 
Rule  410  is  entitled,  "Recordkeeping 
Guidance  Document  for  Surface  Coating 
Operations  and  the  Graphics  Arts 
Industry",  EPA-340/1-88-003.  Further 
interpretations  of  EPA  policy  are  found 
in  the  Blue  Book,  referred  to  in  footnote 
1.  In  general,  these  guidance  documents 
have  been  set  forth  to  ensure  that  VOC 
rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP. 

PCAPCD  Rule  223  includes  the 
following  significant  changes  from  the 
current  SIP: 

•  Adds  definitions  which  improve 
rule  clarity  and  enforceability. 

•  Regulates  emissions  from  coil 
coating,  the  interior  body  spray  of  thn^ 
piece  cans,  tab  press  lubricant,  and 
necker  lubricants. 

•  Lowers  emission  limits  for  tht? 
interior  body  spray  of  two  piece  cans 
and  new  drums,  pails  and  lids  coatings. 

•  Allows  emission  control  systems  to" 
be  used  by  sources  using  noncomplying 
coatings. 

•  Specifies  coating  application 
:methods. 

•  Prohibits  use  of  coatings  which 
could  violate  the  provisions  of  the  nile, 

•  Regulates  the  use  of  surface 
preparation  and  clean-up  solvents. 

•  Adds  a  compliance  schedule  to  the 
administrative  requirements. 

•  Requires  sources  using  an  emission 
control  device  to  submit  an  Operation 
and  Maintenance  Plan  and  to  maintain 
daily  records, 

•  States  that  compliance  with  the 
standards  of  Section  302  shall  be 
demonstrated  by  conducting  annual 
source  testing  of  the  emission  control 
equipment  and  by  analyzing  coating 
VOC  content, 

•  Includes  test  methods  for 
determining  vapor  pressure  of  an 
organic  solvent  used  in  a  gun  washing 
system  and  for  determining  capture  and 
control  efficiency. 

PCAPCD  Rule  410  includes  the 
following  significant  changes  from  the 
current  SIP: 

•  Removes  reference  to  unspecified 
test  methods.  SDCAPCD's  submitted 
Rule  67.4  includes  the  following 
significant  changes  from  the  current  SIP: 

•  Redefines  "closure",  "exempt 
compound",  and  "volatile  organic 
compound  (VOC)",  and  defines 


"exterior  body  spray"  and  "letterpress 
coating", 

•  Specifies  VOC  limits  for  h^tterpress 
coatings,  other  coil  coatings,  and  end 
sealing  compounds  applied  to  pet  food 
and  non-food  containers. 

•  Removes  portions  containing  Air 
Pollution  Control  Officer  Discretion. 

•  Requires  air  pollution  control 
systems  installed  to  include  emissions 
collection  systems  with  an  overall 
capture  and  control  device  efficiency  of 
at  least  85  percent  by  weight, 

•  Adds  recordkeeping  requirements 
for  solvent  usage  and  sources  using 
noncomplying  coatings. 

•  Allows  the  measurement  of  VOC 
content  in  letterpress  coatings  to  be 
determined  using  SDCAPCD's  Method 
24D. 

•  Requires  the  measurement  of  VOC 
content  in  noncomplying  coatings  to  be 
conducted  in  accordance  with  EPA 
Methods  18  and  25  or  25A, 

•  Includes  requirements  when 
perfluorocarbon  (PFC)  compounds  and 
other  exempt  compounds  are  present  in 
the  coating,  cleaning,  or  surface 
preparation  material. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore. 
PCAPCD  Rule  223.  Metal  Container 
Coating;  PCAPCD  Rule  410, 
Recordkeeping  for  Volatile  Organic 
Compound  Emissions;  and  SDCAPCD 
Rule  67.4,  Metal  Container,  Metal 
Closure,  and  Metal  Coil  Coating 
Operations,  are  being  proposed  for 
approval  under  section  110(k)(3)  of  the 
CAA  as  meeting  the  requirements  of 
section  110(a)  and  Part  D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  re\ision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  Section  600  et.  seq..  EPAmust 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify- 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  iurisdiction  over  populations  of 
less  than  50.000. 


SIP  approvals  under  sections  110  and 
'M\  and  subchapter  I.  Part  D  of  the  CAA 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
.State  is  already  imposing.  Therefore:, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship- under  the  CKh,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquir}-  into  the 
economic:  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-66  (S.Ct.  1976):  42  U.S.C. 
7410(a)(2). 

The  OMB  has  e.xeinpted  this  action 
from  review  under  Executive  Order 
12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compotmd. 

Authority-:  42  U.S.C.  7401--firifi 

Dati^d:  December  27. 1P04 
Felicia  Marcus, 
Regional  Administrator 
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40  CFR  Part  52 

[WI45-O1-6501;  FRL-5136-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  Wisconsin 

AGENCY:  Eu-i  ironmental  Pnder.tion 
Agency  (FPA). 

ACTION:  Proposed  rule. 

SUMMARY:  USEPA  proposing  to  approve 
the  State  Implementation  Plan  (vSIP) 
rc\  ision.  for  the  Milwaukfje  ozone 
nonattainment  area  (Kenosha. 
Milwaukee,  Ozaukee.  Racine. 
Washington,  and  Waukesha  counties), 
as  submitted  by  the  State  of  Wisconsin. 
The  purpose  of  the  revision  is  to  offset 
any  growth  in  emissions  from  gn)wth  in 
vehicle  miles  traveled  (V^-IT).  or 
number  of  vehicle  trips,  and  to  attain 
reduction  in  motor  vehicle  emissions,  in 
combination  with  other  me.asures,  as 
needed  to  comply  with  Reasonable 
Further  Progress  (RFP)  milestones  of  the 
Clean  Air  Act  (Act).  Wisconsin 
submitted  the  implementation  plan 
revision  to  satisfy-  the  statutory 
mandates,  found  in  section  182  of  the 
Act.  which  requires  the  State  to  submit 


a  SIP  revi.sion  that  identifies  and  adopts 
specific  enfort;eable  Transportation 
Control  Measures  (TCM)  to  offs^  any 
growth  in  emissions  from  growth  in 
\MT,  or  number  of  vehicle  trips,  in 
severe  ozone  nonattainment  areas. 

The  rationale  for  this  proposi*d 
approval  is  set  forth  below;  additional 
information  is  a\  ailable  at  the  address 
indicated  below. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  Fet)ruary 
9.  1995. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  T.  .Nash.  Chief. 
Regulation  Development  Section.  Air 
Toxics  and  Radiation  Branch  (.-\T-18I). 
U.S.  Environmental  Protection  Agmcy. 
77  West  Jackson  Boulevard,  Chicago. 
Illinois  60604. 

Copies  of  the  Wis{:onsin  SIP  revision 
request  and  USEPA  s  analysis  are 
available  for  inspection  at  the  follouing 
address:  (It  is  recommended  that  you 
telephone  Michael  LesHe  at  (312)  ?,^3- 
6680  before  visiting  the  Region  5 
Office.)  U.S.  Environmental  Protection 
Agency,  Region  5.  Air  and  Radiation 
Division.  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604. 

A  copy  of  the  Wisconsin  SIP  revision 
request  is  available  for  inspection  at  the 
office  of:  Jerrj-  Kurtzweg  (ANR-443), 
U.S.  Enviromiiental  Protection  ,\gencv. 
401  M  Street.  S.W..  Washington.  D.C.' 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  G.  Leslie,  Air  Toxics  and 
Radiation  Branch,  Regulation 
Development  Section  (AT-18J).  I'.S.  . 
Environmental  Protection  Agency, 
Region  5.  Chicago,  Illinois  60604",  (312) 
353-6680. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  182(d)(1)(A)  of  the  Act 
n:quires  States  that  contain  severe  ozone 
nonattainment  areas  to  adopt 
transportation  control  measures  and 
trarusportation  control  strategies  to  offset 
growth  in  emissions  from  grouth  in 
VMT  or  number  of  vehicle  trips  and  to 
attain  reductions  in  motor  vehicle 
emissions  (in  combination  uith  other 
measures)  as  needed  to  comply  with  the 
Act's  RFP  milestones  and  attainment 
requirements.  The  requirements  for 
establishing  a  MAT  Offset  program  are 
set  forth  in  182(d)(1)(A)  and  discussed 
in  the  General  Preamble  to  Title  I  of  the 
Act  (57  FR  13498  April  16.  1992). 

For  certain  program  required  under 
the  Act  (including  X'MT-Offset).  LISEPA 
had  earlier  adopted  a  policy  pursuant  to 
section  110(k)(4)of  the  Actto 
conditionally  approve  SIPs  tnat 
committed  to  pro\ide  the  USEPA  by  a 
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date  certaiii  That  interpretation  was 
challenged  n  the  Natural  Resources 
Defense  Co\  incil  v.  Browner 
consolidate  d  lawsuits  brought  in  the 
United  Stat  ;s  Court  of  Appeals  for  the 
District  of  Columbia  Circuit.  In  a  full 
dajed  May  6.1994  (and  in  a 
and  April  22. 1994 
issued  ecirlier)  the  court 
JSEPA's  conditional 
in  terpretation  exceeded 
St  itutory  authority.  While  the 
did  not  specifically 
VMT  offset  program  in  its 
jrders.  USEPA  believes  that 
I  eneral  conclusion  that  the 
construction  of  the  conditional 

ision  was  unlawful,  and 
iJiSEPA  from  taking  action  to 
J  submitted  VMT  offset 
revision  request. 
4, 1993  the  USEPA 
proposed  rule  (58  FR 
c|)nditionally  approve 

commitment  for  the  VMT 
rement.  In  light  of  the  court 
U^EPA  has  decided  not  to  go 
h  the  conditional  approval 
Offset  committal  SIPs.  but 
it  would  be  appropriate  to 
VMT  Offset  provisions  of 
Recount  for  how  States  can 
comply  with  each  of  the 
elements,  as  discussed  in 


ow 


Offset  provision  requires 
submit  by  November  15. 
enforceable  TCMs  and 
offset  any  growth  in 
rom  growth  VMT  or  number 
t  rips,  sufficient  enough  to 
area  emissions  to  comply 
and  attainment 
of  the  Act.  The  USEPA  has 
at  these  three  elements  (i.e. 
gtowth  in  mobile  source 
attainment  of  the  RFP 
md  attainment  of  the  ozone 
ient  Air  Quality  Standard 
'^ate  a  timing  problem  of 
was  perhaps  not  fully 
iscussed  in  USEPA's  April 
General  Preamble  to  Title  I, 
affected  by  this  provision 
erwise  required  to  submit 
attainment  of  the  1996 
Rate-of-Progress  (ROP) 
imtil  November  15. 1993  and 
not  required  to  demonstrate 
IFP  and  attainment  of  the 
1  November  15. 1994.  The 
due  on  November  15. 1993 
15. 1994  are  broader  in 
in  VMT  or  vehicle 
they  necessarily  address 
rends  and  control  measures 

vehicle  emissions  sources 
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demonstrations,  complex 
photochemical  modeling  studies. 

The  USEPA  does  not  believe  that 
Congress  intended  the  VMT  Offset 
provisions  to  advance  the  dates  for  these 
broader  submissions.  Further.  USEPA 
believes  that  the  November  15.  1992 
date  would  not  allow  sufficient  time  for 
States  to  have  fully  developed  specific 
sets  of  measures  that  would  comply 
with  all  of  the  elements  of  the  VMT 
Offset  requirements  of  section 
182(d)(1)(A)  over  the  long  term. 
Consequently.  USEPA  believes  it  would 
be  appropriate  to  interpret  the  Act  to 
provide  the  following  alternative  set  of 
staged  deadlines  for  submittal  of  the 
elements  of  the  VMT  Offset  SIP. 

II.  Review  Criteria 

Section  182(d)(1)(A)  sets  forth  three 
elements  that  must  be  met  by  a  VMT 
Offset  SIP.  Under  USEPA's  alternative 
interpretation,  the  three  required 
elements  of  section  182(d)(1)(A)  are 
separable,  and  can  be  divided  into  three 
separate  submissions  that  could  be 
submitted  on  different  dates.  Section 
179(a)  of  the  Act,  in  establishing  how 
USEPA  would  be  required  to  apply 
mandatory  sanctions  if  a  State  fails  to 
submit  a  fiill  SIP,  also  provides  that  the 
sanctions  clock  starts  if  a  State  fails  to 
submit  one  or  more  SIP  elements,  as 
determined  by  the  Administrator.  The 
USEPA  believes  that  this  language 
provides  USEPA  the  authority  to 
determine  that  the  different  elements  of 
the  SIP  submissions  are  separable. 
Moreover,  given  the  continued  timing 
problems  addressed  above.  USEPA 
believes  it  is  appropriate  to  allow  States 
to  separate  the  VMT  Offset  SIP  into 
three  elements,  each  to  be  submitted  at 
different  times:  (1)  The  initial 
requirement  to  submit  TCMs  that  offset 
growth  in  emissions;  (2)  the  requirement 
to  comply  with  the  15  percent  periodic 
reduction  requirement  of  the  Act;  and 
(3)  the  requirement  to  comply  with  the 
post-1996  periodic  reduction  and 
attainment  requirements  of  the  Act. 

Under  this  approach,  the  first 
element,  the  emissions  growth  offset 
element,  was  due  on  November  15, 
1992.  The  USEPA  believes  this  element 
is  not  necessarily  dependent  on  the 
development  of  the  other  elements.  The 
State  could  submit  the  emissions  growth 
offset  element  independent  of  an 
analysis  of  that  element's  consistency 
with  the  RFP  or  attainment 
requirements  of  the  Act.  Emissions 
trends  from  other  sources  need  not  be 
considered  to  show  compliance  with 
this  offset  element.  As  submitting  this 
element  does  not  implicate  the  timing 
problem  of  advancing  the  deadlines  for 
RFP  and  attainment  demonstrations. 


USEPA  does  not  believe  it  is  necessary 
to  extend  the  statutory  deadline  for 
submittal  of  the  emissions  growth  offset 
element.  The  first  element  requires  that 
a  State  submit  a  revision  that 
demonstrates  the  trend  in  motor  vehicle 
emissions  from  a  1990  baseline  to  the 
year  for  attaining  the  NAAQS  for  ozone. 
As  described  in  the  General  Preamble, 
the  purpose  is  to  prevent  grow^th  in 
motor  vehicle  emissions  from  canceHng  • 
out  the  emissions  reduction  benefits  of 
the  federally  mandated  programs  in  the 
Act.  The  USEPA  interprets  section 
182(d)(1)(A)  to  require  that  sufficient 
measures  be  adopted  so  that  projected 
motor  vehicle  VOC  emissions  will  never 
be  higher  during  the  ozone  season  in  1 
year,  than  during  the  ozone  season  in 
the  year  before.  When  growth  in  VMT 
and  vehicle  trips  would  otherwise  cause 
a  motor  vehicle  emissions  upturn,  this 
upturn  must  be  prevented.  The 
emissions  level  at  the  point  of  potential 
upturn  becomes  a  ceiling  on  motor 
vehicle  emissions.  This  requirement 
applies  to  projected  emissions  in  the 
years  between  the  submission  of  the  SIP 
revision  and  the  attainment  deadline 
and  is  above  and  beyond  the  separate 
requirements  for  the  RFP  and 
attainment  demonstration. 

The  ceiling  is  therefore  defined,  up  to 
the  point  of  upturn,  as  motor  vehicle 
emissions  that  would  occur  in  the  ozone 
season  of  that  yeeir,  with  VMT  growth, 
if  all  measures  for  that  area  in  that  year 
were  implemented  as  required  by  the 
Act.  When  this  curve  begins  to  turn  up 
due  to  growth  in  VMT  or  vehicle  trips, 
the  ceiling  becomes  a  fixed  value.  The 
ceiling  would  include  the  effects  of 
Federal  measures  such  as  new  motor 
vehicle  standards.  Phase  II  Reid  Vapor 
Pressure  (RVP)  controls,  and 
reformulated  gasoline,  as  well  as  Act 
mandated  SIP  requirements  such  as 
enhanced  inspection  and  maintenance, 
the  clean-fuel  vehicle  fleet  program,  and 
the  employee  commute  options  (ECO) 
program.  The  ceiling  would  also  include 
the  effect  of  forecasted  growth  in  VMT 
and  vehicle  trips  in  the  absence  of  new 
discretionary  measures  to  reduce  them. 
Any  VMT  reduction  measures  or  other 
actions  to  reduce  motor  vehicle 
emissions  adopted  since  November  15, 
1990  that  cu-e  not  specifically  required 
for  the  area  by  another  provision  of  the 
Act  would  not  be  included  in  the 
calculation  of  the  ceiling. 

If  projected  motor  vehicle  emissions 
for  the  ozone  season  in  1  year  are  not 
higher  than  the  projected  motor  vehicle 
emissions  during  the  previous  year's 
ozone  season,  given  the  control 
measures  in  the  SIP,  the  VMT  offset 
requirement  is  satisfied. 


Projected  motor  vehicle  emissions 
must  be  held  at  or  below  the  level  of  the 
ceiling.  Offset  measures  implemented 
earlier  than  required  and  sufficient  to 
provenl  an  emissions  upturn,  will  bt* 
viewed  as  a  temporan,'  reduction  in 
emissions  to  a  level  below  the  ceiling 
rf^quired  by  this  provision.  In  this  case, 
the  forecasted  motor  vehicle  emissions 
could  increase  from  1  year  to  the  next, 
as  long  as  forecasted  motor  emissions 
never  exceed  the  ceiling. 

Under  the  staged  submittal  approach, 
the  second  element,  which  requires  the 
\'MT  offset  SIP  to  be  consistent  with  the 
15  percent  ROP  reduction  requirements 
(if  the  Act.  was  due  on  November  15. 

1993  which  is  the  same  date  on  which 
the  15  percent  ROP  SIP  was  due  under 
section  182(b)(1)  of  the  Act.  USEPA 
believes  that  it  is  rea.sonable  to  extend 
the  deadline  of  this  element  to  the  date; 
on  which  the  entire  15  percent  periodic 
reduction  SIP  was  due  under  section 
182(b)(1)(A)  of  the  Act,  since  this  allows 
States  to  develop  a  more  comprehensive 
strategy  to  address  the  ROP  requirement 
and  assure  that  the  TCM  elements  of 
that  strategy  required  under  section 
lfi2(dj(l)(A)  are  consistent  with  the 
remainder  of  the  ROP  demonstration. 

The  third  element  requires  the  VMT 
offset  SIP  to  comply  with  the  post-1996 
RFP  and  attainment  requirements  of  the 
.^ct  and  to  identify,'  and  adopt  specific: 
enforceable  transportation  control 
strategies  and  TCMs.  The  due  date  for 
submittal  of  this  element  is  extended  to 
November  15,  1994  under  the  staged 
submittal  approach'.  USEPA  believes 
that  the  deadline  for  this  element  can  bo 
reasonably  extended  to  November  15. 

1994  because  the  broader  post-i996  RFP 
and  attainment  SIP  demonstrations  are 
not  due  until  that  dale.  This  extension 
will  enable  the  State  to  ensure  that  the 
TCM  elements  of  the  broader  submittals 
are  consistent  with  the  States'  overall 
pfiST-1996  RFP  and  attainment 
strategies.  Indeed,  it  is  arguably 
impossible  for  a  State  to  malce  the 
showing  for  the  third  element  until  the 
broader  demonstrations  have  been 
developed  by  the  State,  and  extending 
the  submittal  date  will  result  in  a  Ijctter 
program  for  rediicinj;;  emissions  in  the 
long  term. 

III.  Summary  of  State  Submittal 

The  State  of  Wisconsin  has  submitted 
d  SIP  revision  implementing  the  first 
two  required  elements  contained  in 
section  182(d)(1)(A)  of  the  A(.t. 

Mobile  source  emissions  are  a 
luiiction  of  many  specific  factors 
including  vehicle  fleet,  age  and  mix.  the 
Rcid  Vapor  Pressure  ((RVP)  fuel 
volatility),  and  temperature.  The 
magnitude  of  mobih;  source  emissions  is 


particularly  a  function  of  vehicle  speeds 
and  the  amount  of  V'MT.  To  obtain 
mobile  source  emissions,  the  usual 
process  is  to  multiply  \TvlT  b%-  an 
appropriate  emisaon  facJnr  to  derive  an 
estimate  of  total  rontor  vrfiicJe 
emissions. 

The  State  has  met  the  rpquirfortent  of 
the  first  element  of  section  182(dKl)(A) 
by  forecasting  \'MT  from  the  year  1990 
to  the  year  2007,  and  the::  estimating 
mobile  source  emissions  by  applving 
USEPA's  required  mobile  source 
emissions  factcvr  model  MOBILESa  to 
generate  the  appropriate  emissions 
factors  for  the  analysis.  This  analysis 
shows  a  continue.d  derrease  in 
emissions  throughout  the  analysis 
period  without  the  implementation  of 
additional  TCMs. 

In  developing  the  VMT  offset 
program.  WDNR  modeled  a  mobile 
source  control  program  far  the  offset 
analysis  which  included:  the  Federal 
Motor  \'ehicle  Control  Program,  Phase  II 
RVP  controls.  ReftiTDrulated  gasoliiw. 
VMT  reductions  due  to  the 
implementation  of  the  ECO  program,  a 
Enhanced  Inspec:tion/Maintenance  (l.''\l) 
proeram,  aiid  an  Ami-Tampering 
Program  (ATP).  WDNR  generaied 
Emissions  Factors  (EF)  for  the  ani.! ysis 
using  the  USEPA  mobiie  source 
emissions  factor  model  MOBlLESa 

The  first  step  in  the  analysis  of 
projected  mobile  source  emissions  was 
to  project  the  area's  VMT  from  the  1990 
levels  to  2007.  The  1990  level  of  VMT 
(estimated  to  be  37.988,300  miles  per 
day)  was  develcrpod  for  the  1990  ha.se 
vear  inventorv.  and  was  submitted  to 
I'SEPA  on  Juiy  16.  1993  was  prepared 
by  the  Southeastern  Wisconsin  Region ij1 
Planning  Commission  (SEWRPC).  the 
Metropolitan  Plarming  Orcarazaticn  fur 
the  severe  ozone  nonattainment  area. 
The  aggregate  1 990  WT^  levei  was  then 
projected  to  year  2007  level  by  using  a 
2.0  percent  growth  rate.  This  growlh 
rate  corresponds  to  the  growih  rate  used 
in  the  ROP  plan.  The  2.0  percent  per 
year  increase  in  W^  ■will  resuh  ^n  a 
total  X^MT  growth  of  40  percent  for  the 
analysis  period. 

The  aggregate  XlvIT  was  adjusted  for 
the  implementation  of  the  ECO  program. 
In  years  1 996  and  1 997  the  ECO 
program  was  assumed  at  two-thirds 
effectiveness,  yielding  a  2-percent 
reduction  of  MviT.  \n  years  1998 
ih-f^ough  2007  the  ECG  program  was 
assumed  at  full  efff^chveness.  yielding  a 
3-pfTcent  reduction  of  X'MT. 

The  next  step  in  the  analysis  was  to 
de\  elop  an  aggregate  EF  for  each 
analysis  year.  Four  speeds  wej"e 
modeled  to  obtain  EFs  for  the  analysis: 
15  mph,  25  mph.  40  mph,  and, 62  mph. 
These  sjifMids  were  uf»ed  to  represent  the 


varied  operating  cx)TKiit>cms  which  exist 
for  the  severe  ozone  nonattainment  area 
roadway  sj-stem.  The  percentages  of 
aggregate  X'MT  for  the  speeds  of  15 
mph,  25  m.ph.  40  mph,  and  62  mph. 
were  10  percent,  30  percent.  39  percent, 
and  21  percent,  respectively.  These 
VMT  percentages  can  be  directly 
translated  into  EF  percentages,  i.f..  EFu 
mpti  =  0.10  EFiCTtiii.  EF:r5  mph  =  0.30  EFi.hui. 

EFvi  mph  =  0.39  CTicnai.  EFf,;  mph  =  0.21 

EFiot.1.  Each  of  the  generated  emissions 
factors  were  multiplied  by  the 
appropriate  EF  perccrrtage  and  then 
added  to  yield  an  aggregate  emissions 
factor.  The  percentage  of  hreakdov\-n  in 
XWT  as  a  percentage  of  total  VMT  is 
based  on  the  irformation  included  in 
the  1990  base  year  inventory'. 

The  aggregate  average  was  multiplied 
by  an  inventorv'  adjustment  factor  of 
1.0207  yielding  a  Final  Emissions  Factor 
(FEF).  This  inventorv-  adjustment  was 
performed  so  that  the  1990  level  of  total 
emissions  in  the  X'MT  offset  analysis 
was  consistent  with  1990  base  year 
inventory  (a  total  of  147.2  tons/day  for 
the  six  se\  ere  ozone  nonattainment 
counties).  Final!>i .  the  amount  of  VOC 
emissions  per  year  was  calculated  l\v 
multiplying  the  FEF  and  the  agt,T«ig.?tc 
\'MT  adjusted  for  FXX)  in^jdern'mtation. 

Tiie  State  oJ  WisccMisin's  submittal 
predicts  that  the  grouth  in  VMT  in  the 
Milwaukee  .«;t'vere  ozone  area  will  rot 
result  in  a  mol.'ile  source  emissions 
upturn.  This  pu-ediclioii  of  a  continued 
decline  in  mobile  source  emissions 
beyond  the  attainment  year 
demonstrates  satisfaction  of  the  fir.st 
element. 

Wisconsin  submitted  a  15-perrent 
ROP  Sli^  for  Milwaukee  severe  ozone  tn 
the  USEPA  in  November  1993.  but  the 
submittal  was  found  incomplete  in  a 
letter  datfd  January  21,  1994.  .^lthn;:£:h 
the  ROP  SIP  contiiinsd  fpa.«.ible  mrss-urr 
that  could  add  up  to  the  required  15 
percent  reduction  in  emissions,  iIk*  '^IP 
submittal  was  found  incomplete 
because  it  lacked  enforceable 
regulations.  In  the  submittal,  the  State 
indicated  it  would  attain  its  15  percent 
reduction  in  VOCs  hy  199fi  uithout 
relying  on  TCMs.  Consequently. 
Wisconsir  ha.<  sbo»,aj  that  it  dcie.s  not 
plan  to  submit  specific  enforccafilc 
TCMs  for  the  .second  WSTT  offset  SIP 
element. 

The  State  is  in  the  proces's  of 
devel(ip»;ng  fully  enforceable  regiila'jons 
that  achiew;  a  l.S-percent  red  jction  in 
\'OCs  The  USEPA  is  propctsing 
approval  of  the  second  \'\T^  ofiset  SIT 
element,  but  will  not  take  final  action 
on  this  element  until  the  State  h:.s 
submitted  e  complete  15  percent  ROP 
plan  and  the  USFPA  is  certain  that  it 
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need  not  evaluate  these  TCMs  for 
purposes  of  the  second  element. 

VVDNR  is  ciirently  working  with  the 
State  Departir  ent  of  Transportation, 
SEWRPC,  and  the  Lake  Michigan 
Regional  Status  to  assess  the  emissions 
reductions  an  i  the  need  to  implement 
TCMs  to  meel  the  post-1996  RFP  and 
attainment  de  monstration  for  the  area. 
The  State  is  r  squired  to  submit  a  list  of 
TCMs  used  tc  meet  the  post-1996  and 
attainment  requirements  of  the  Act  by 
November  15  1994.  This  third  element 
of  the  VMT  0  fset  SIP  will  be  the  subject 
of  a  future  ru  emaking. 
II.  Proposed  Rulemaking 
In  this  acti  )n.  USEPA  is  proposing  to 
"  e  :  irst  two  elements  of  the 
;  S  P  revision  submitted  by 
f  V  Wisconsin.  It  is  noted  that 
.  V  ill  not  take  final  action  on 
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the  second  e  ement  until  the  State  has 
submitted  a  >  lomplete  15  percent  ROP 
plan.  The  th:  rd  element  of  the 
Wisconsin  V  ^T  offset  SIP  will  be  the 
subject  of  a  f  iture  rulemaking.  Public 
comment  is  lolicited  on  the  request  SIP 
revision  and  USEPA's  proposed  action. 
Comments  r  sceived  by  February  9. 1995 
will  be  cons  dered  in  the  development 
ofUSEPA's  inalrule. 

Nothing  ii  i  this  action  should  be 
construed  a!  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  i  Bvision  to  any  SIP.  USEPA 
shall  consic  er  each  request  for  revision 
to  the  SIP  ii  light  of  specific  technical, 
economic,  a  nd  environmental  factors 
and  in  relat  on  to  relevant  statutory-  and 
regulatory  r  jquirements. 

Procedural  Background 

This  doci  iment  has  been  classified  as 
a  Table  2  a<  tion  by  the  Regional 
Administra  ;or  under  the  procedures 
published  i  a  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  as 
revised  bv  i  m  October  4. 1993 
memorandi  im  from  Michael  Shapiro, 
Acting  Ass  stant  Administrator  for  Air 
and  Radiat  on. 
Administri  itive 


not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements.  I 
certify  that  this  does  not  have  a 
significant  impact  on  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds.  See 
Union  Electric  CO.  v.  U.S.E.P.A-  ,  427 
U.S.  246.  256-66  (1976);  42  U.S.C. 
7410(a)(2). 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Executive  Order  12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  Protection.  Air 
Pollution  Control.  Ozone. 

Authority:  42  U.S.C.  7401-7fa-lq 

Dated:  December  19. 1994. 
David  A.  Ullrich, 
Acting  Regional  Administrator 
[FR  Doc.  95-551  Filed  1-9-05:  8:4, i  ami 
BILLING  CODE  6560-50-P 
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Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule^ 


Requirements 

Regulatory  Flexibility  Act, 
etseq,  USEPA  must 
r  sgulatory  flexibility  analysis 
( impact  of  any  proposed  or 
small  entities.  (5  U.S.C.  603 
J  ^itematively.  USEPA  may 
the  rule  will  not  have  a 
impact  on  a  substantial 
1^  small  entities.  Small  entities 
businesses,  small  not-for- 

,,  and  government 

jurisdiction  over 
,  of  less  than  50,000. 
pprovals  under  section  110 
;er  I,  part  D  of  the  Act  do 


sr  lall 


libel  apt 


SUMMARY:  On  February  25,  1994.  the 
State  of  Indiana  submitted  regulations 
as  a  revision  to  the  ozone  State 
Implementation  Plan  (SIP),  governing 
the  control  of  Volatile  Organic 
Compound  (VOC)  emissions  from 
graphic  arts  facilities,  as  part  of  the 
Reasonably  Available  Control 
Technology  (RACT)  Catch-up 
requirements.  Amendments  to  the 
graphic  arts  operation  regulation. 
Indiana  Administrative  Code  326  lAC 
8-8-5  are  intended  to  require  existing 
graphic  arts  operations,  which  have  the 
potential  to  emit  25  tons  per  year  or 
more  of  VOC.  to  comply  with  VOC 
RACT  regulations  previously  applicable 
to  graphic  arts  operations  with  the 
potential  to  emit  100  tons  per  year  or 
more  of  VOC.  However,  the  graphic  arts 
regulation  contains  insufficient 
recordkeeping  and  reporting 
requirements.  Because  the  State  has 


committed  to  correcting  this  deficiency 
by  January  31,  1996,  USEPA  is 
proposing  conditional  approval  of  this 
SIP  revision  request.  If  the  State  fails  to 
correct  the  deficiency,  the  conditional 
approval  will  convert  to  a  disapproval. 
DATES:  Comments  on  this  revision 
request  and  on  the  proposed  USEPA 
action  must  be  received  by  Febniar\'  9. 
1995. 

ADDRESSES:  Copies  of  the  SIP  revision 
request  and  USEPA's  analysis  are 
available  for  inspection  at  the  following 

address; 

U.S.  Environmental  Protection 
Agency.  Region  5,  Air  and  Radiation 
Division  (AR-IBJ),  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604.  (It  is 
recommended  that  you  telephone 
Rosanne  Lindsay  at  (312)  353-1151, 
before  visiting  the  Region  5  Office.) 

Written  comments  should  be  sent  to: 
J.  Elmer  Bortzer.  Chief.  Regulation 
Development  Section,  Regulation 
Development  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency.  77 
West  Jackson  Boulevard,  Chicago. 
Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT; 
Rosanne  Lindsay  at  (312)  353-1151. 

SUPPLEMENTARY  INFORMATION: 

I.  Summary  of  State  Submittal 

The  State  of  Indiana  submitted  a 
revision  request  for  its  Ozone  SIP  on 
Februarv  25,  1994,  amending  the 
graphic'arts  rule.  The  amendments  for 
graphic  arts  (326  L\C  8-5-5)  fiinction  to 
reduce  the  source  size  applicability  cut- 
off for  graphic  arts  facilities  located  in 
the  severe  ozone  nonattainment  area 
(Lake  and  Porter  Counties)  from  100  to 
25  tons  of  VOC  per  year  (potential  to 
emit)  as  required  by  the  Clean  Air  Act 
-     (the  Act),  as  amended  in  1990.  The 
USEPA,  on  May  17, 1993,  commented 
on  a  draft  version  of  this  regulation, 
noting  several  deficiencies,  including 
the  lack  of  recordkeeping  and  reporting 
requirements  to  show  compliance  with 
the  regulation  required  by  section 
182(b)(2)  of  the  Act.  The  State  of 
Indiana  responded  with  a  copy  of  the 
current  recordkeeping  and  reporting 
rule  (8-1-1),  and  stated  that  USEPA  had 
not  previously  required  any  revisions  of 
the  rule  based  on  numerous  recent 
changes  to  the  VOC  Reasonably 
Available  Control  Technology  (R^CT) 
rules.  The  rules  were  adopted  by  the 
Indiana  Pollution  Control  Board  on  Juno 
2, 1993. 


II.  Analysis  of  State  Submittal 

The  State  of  Indiana  has  corrected 
most  of  the  deficiencies  noted  in  the 
USEPA  comments  of  May  17, 1993. 
However,  the  recordkeeping  and 


reporting  requirements,  contained  in 
Title  326  lAC  8-1-2.  do  not  provide  for 
adetiuale  enforcement  of  the  graphic  arts 
rule.  Region  5  has  provided  the  Indiana 
Department  of  Environmental 
Management  with  a  copv  of  the  June 
1992  Model  VOC  Rulos.The  following 
deficiencies  must  be  corrected  in  order 
for  USEPA  to  take  final  action 
approving  the  rule: 

1  Ccneral 

(ci)  The  monitoring,  recordkeeping 
iind  reporting  (MRR)  requirements  must 
he  made  more  comprehensive  to  include 
more  than:  (1)  Daily  volume-weighted 
iivf-rages  of  all  coatings  applied  in  a 
coating  or  printing  line;  and  (2)  records 
of  daily  usage  of  gallons  of  solids 
coating  and  VOC  content  of  each  coating 
or  ink  solvent.  For  instance,  when  a 
source  does  not  comply  with  daily 
weighted  averaging  (i.e..  when  the 
source  complies  with  "complying 
coiitings  or  inks"  suc:h  as  low  VOC 
coating),  then  daily  recordkeeping  must 
bf!  kept  which  specifies  both  the  VOC 
content  and  the  ink  or  coating 
identification.  Alternatively,  when  a 
sourer  complies  by  using  control 
devices,  then  records  of  monitoring 
parameters  and  other  information  must 
also  he  kept  (See  (B)  Sources  Using 
Control  Devices,  below;  See  also.  Juno 
1992  Model  VOC  Rules). 

(bj  The  MRR  requirements,  should 
specify  a  period  of  time  (i.e..  5  years) 
during  which  records  shall  be 
maintained  at  the  facility  The  rules 
only  require  that:  (1)  The  owner/ 
operator  "keep  records  to  demonstrate 
compliance  with  the  permit  or 
document  restrictions"  (326  \.\C  8-1-1); 
and  (2)  "records  •   •   •  shall  be  made 
available  upon  request"  (326  lAC  8-1- 
2). 

2  Sources  Using  Control  Devices 

The  Indiana  recordkeeping/reporting 
rules  do  not  contain  the  requirement  for 
the  recordkeeping  or  reporting  of  new  or 
existing  control  devices.  Records  and 
reports  that  should  be  maintained 
include  monitoring  data,  calibration  and 
maintenance  logs,  and  logs  of  operating 
time.  Indiana  ruje  326  lAC  8-1-2(7) 
only  requires  the  maintenance  of 
records  of  daily  usage  of  gallons  of 
solids  coating,  VOC  content  of  each 
coating  or  ink  solvent,  and  daily 
emissions  in  pounds  of  VOC  (See  June 
1992  Model  VOC  Rules). 

3.  Exempt  Sources 

The  Indiana  rules  do  not  require  the 
maintenance  of  records  and  reports  for 
exempt  sources  such  as:  Information 
pertaining  to  the  initial  certification, 
calculations  demonstrating  that  total 


potential  emissions  of  VOC  from  all 
flexographic  and  rotogravure  printing 
presses  at  the  facility  will  be  less  than 
the  required  limits  for  each  year,  the 
maintenance  of  records  for  a  period  of 
5  years,  and  the  requirement  that  any 
exceedances  v/ill  be  reported  to  the 
.\dministrator  within  30  days  after  the 
exceedance  occurs  (See  Model  VOC 
Rules).  Exempt  sources  should 
calculate;  (1)  Yearly  potential  emissions, 
(2)  yearly  actual  emissions,  and  (3)  the 
name,  identification.  VOC  content,  and 
yearly  volume  of  coatings/inks. 

Based  on  EPA's  preliminary  analysis 
that  the  State's  submittal  was 
unapprovable,  Indiana  submitted  to 
USEPA.  a  letter  dated  December  14. 
1994.  committing  to  the  necessary  rule 
revision.  In  accordance  with  an  attached 
schedule.  Indiana  expects  a  final  rule  to 
be  adopted  and  submitted  to  USEPA  by 
Januar}'  1996. 

III.  Proposed  Rulemaking  Action  and 
Solicitation  of  Public  Comment 

The  USEPA  has  reviewed  the  Indiana 
graphic  arts  rule  against  the  June  1992 
Model  Rule  and  is  proposing  a 
conditional  approval  because  the  State 
has  committed  to  correct  the  rule  so  that 
it  fully  comports  with  the  Federal 
requirements  described  above.  Upon  a 
final  conditional  approval  by  USEPA.  if 
the  State  ultimately  fails  to  meet  its 
commitment  to  correct  the  deficiency, 
noted  herein,  by  January  31.  1996.  the 
date  the  State  committed  to  in  its 
commitment  letter,  then  USEPA's  action 
for  the  State's  requested  SIP  revision 
will  automatically  convert  to  a  final 
disapproval. 

Public  comments  are  solicited  on  the 
requested  SIP  revision  and  on  USEPA's 
proposed  conditional  approval.  Public 
comments  received  by  Februarv-  9.  1995 
will  be  considered  in  the  development 
of  USEPA's  final  rulemaking  action. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
januar>'  19.  1989.  (54  FR  2214-2225),  as 
revised  by  an  October  4,  1993, 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  this  regulator^'  action  from 
Executive  Order  12866  review 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutorj'  and  regulatory  requirements. 


Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  USEPA  must' 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively.  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I.  Part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act.  preparation  of  a  regulaton,- 
flexibility  analysis  would  constitute 
Federal  inquir>'  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-66  (S.  Ct.  1976);  42  U.S.C. 
7410(a)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401-rr>riq. 
Dated:  Dt-cember  29.  1994. 
Valdas  V.  Adamkus, 

Rt'gional  Administrator. 

IFR  Doc.  95-550  Filed  1-9-95:  8:45  am) 
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40  CFR  Part  70 

[FRL-5136-6] 

Operating  Permits  Program  Rule 
Revisions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Extension  of  comment  period 
for  proposal  to  revise  the  operating 
permits  program  regulations. 

SUMMARY:  On  August  29.  1994.  EPA 
proposed  in  the  Federal  Register  (59  FR 
44460)  revisions  to  the  operating 
permits  regulations  in  part  70  of  chapter 
I  of  title  40  of  the  Code  of  Federal 
Regulations.  The  comment  period 
provided  in  that  notice  was  90  days, 
closing  on  November  28.  1994.  On 
November  21.  1994.  a  Federal  Register 
notice  was  published  (59  FR  59974) 
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1).  Attn:  Docket  No.  A- 
VI-1500,  Waterside  Mall, 
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.  One  of  the  key  aspects  of 
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the  complexity  of  the 
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the  other  proposed 
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extended  an  additional  45 
time  for  preparation  of 
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I  3 


a  more  workable  permit  revision  system. 
Several  requests  for  an  additional 
extension  of  the  comment  period  on  the 
proposal  notice  have  been  received  to 
allow  completion  of  comment 
preparation.  An  additional  19  days  is 
therefore  being  provided  for 
development  and  submittal  of 
comments. 

Dated;  December  28. 1994. 
Mary  Nichols, 

AsfiiatantAdminifstratorforAirand 

Radiation. 

IKR  Dix:.  9r)-,'>49  Filed  1-9-95;  8:4f)  ani| 

BILLING  CODE  tSeO-SO-P 


40  CFR  Part  70 
[AD-FRL-5135-9] 

Clean  Air  Act  Interim  Approval  of 
Operating  Permits  Program;  City  of 
Albuquerque/Bemailllo  County 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  interim 
approval  of  the  Operating  Permits 
Program  submitted  by  the  City  of 
Albuquerque/Bcrnalillo  County.  The 
City  of  Albuquerque/Bernalillo  County's 
Operating  Permits  Program  was 
submitted  for  the  purpose  of  complying 
with  Federal  requirements  which 
mandate  that  States  develop,  and  submit 
to  EPA.  programs  for  issuing  operating 
permits  to  all  major  stationary  sources, 
and  to  certain  other  sources.  In  the  final 
rules  section  of  this  Federal  Register, 
the  EPA  is  promulgating  interim 
approval  of  the  City  of  Albuquerque/ 
Bernalillo  County's  Operating  Permits 
Program  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  submittal  as  noncontrovcrsial 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
n-sponse  to  this  proposed  riile,  no 


further  activity  is  contemplated  in 
relation  to  this  rule.  If  the  EPA  receives 
adverse  comments,  then  the  direct  final 
will  be  withdrawn  and  all  public 
comments  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  dociunent.  Any  parties  interested  in 
commenting  on  this  document  should 
do  so  at  this  time. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
February  9.  1995. 

ADDRESSES:  Copies  of  the  City/County's 
submittal  and  other  supporting 
information  used  in  developing  the  final 
rule  are  available  for  inspection  during 
normal  business  hours  at  the  following 
locations.  Interested  persons  wanting  to 
examine  these  documents  should  make 
an  appointment  with  the  appropriate 
office  at  least  24  hours  before  visiting 
day. 

Environmental  Protection  Agency. 
Region  6,  Air  Programs  Branch  (liT- 
AN),  1445  Ross  Avenue,  suite  700, 
Dallas,  Texas  75202-2733. 

City  of  Albuquerque/Bernalillo 
County.  Environmejital  Health 
Department,  One  Civic  Plaza,  NW., 
room  3023,  Albuquerque,  New  Mcxit;o, 
87103. 

FOR  FURTHER  INFORMATION  CONTACT: 
Adelc  D.  Cardenas,  New  Source  Review 
Section,  Environmental  Protection 
Agencv.  Region  6.  1445  Ross  Avenue, 
suite  700.  Dallas,  Texas  75202-2733, 
telephone  (214)  665-7210. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  of  the  same  title  which  is  lor^ited 
in  the  Rules  section  of  this  Federal 
Register. 

Authority:  42  l-.S.C.  7-101-76719. 

Doited:  De<.ember  2.I.  1994. 
A.  Stanley  Meiburg. 
Acting  Regional  Administrator  (HA). 
|FR  Do* .  9S-548  Fileti  1-9-95:  8:45  :iii:| 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

.4gencv'; Technology  Administration. 

Title:  Foreign  Science  and  Technical 
Information  Survey 

Fomi  Sumber(s):  NA. 

Agency  Approval  Xumber-  N  A. 

Type  of  Request:  New  collection. 

Burden:  80  hours. 

S'umber  of  Respondents.  80. 

Avg  Hours  Per  Response.  1  hour 

Xeeds  and  Uses:  The  purpose  of  this 
survey  is  to  determine  how  best  to  meet 
the  foreign  scientific  and  technical 
information  needs  of  U.S.  business  and 
industry  through  gaining  a  better 
understanidng  of  how  U.S.  firms  use 
such  information. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency  One  time. 

Respondent's  Obligation:  Voluntary 

OMB  Desk  Officer:  Mava  A.  Bernstein. 
(202) 395-3785. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271.  Department  of  Commerce,  room 
5312.  14th  and  Constitution  Avenue, 
NW.  Washington.  DC  20230. 

W'ritten  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maya  A.  Bernstein,  OMB  Desk  Officer, 
room  10236,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dt'ited:  January-  5.  1995. 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 
|FR  Doc.  95-581  Filed  1-9-95:  8:45  am] 
BILLING  CODE  3S10-CW-F 


International  Trade  Administration 
[C--542^»01] 

Certain  Textile  Mill  Products  From  Sri 
Lanka;  Notice  of  Scope  Amendment 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  Of  Amendment  to  the 
Existing  Conversion  of  the  Scope  of  the 
Order  from  the  Tariff  Schedules  of  the 
United  States  Annotated  to  the 
Harmonized  Tariff  Schedule. 

SUMMARY:  On  January  1,  1989,  the 
United  States  fully  converted  to  the 
international  harmonized  system  of 
tariff  classification.  On  January  11, 
1989,  the  Department  of  Commerce  (the 
Department)  published  the  Conversion 
to  Use  of  the  Harmonized  Tariff 
Schedule  of  Classifications  for 
Antidumping  and  Countervailing  Dutv 
Proceedings  (54  FR  993;  Januarv  11, 
1989)  (1989  Conversion)  for  all' 
antidumping  and  countervailing  duty 
orders  in  effect  or  investigations  in 
progress  as  of  January  1,  1989.  On 
March  29,  1994,  the  Department 
published  a  proposed  amendment  to  the 
conversion  (59  FR  14609).  Interested 
parties  were  invited  to  comment  on  this 
proposed  amended  conversion.  The 
Department  also  requested  the  U.S. 
Customs  Department  to  comment  on  the 
proposed  amendment  to  the  conversion. 
Based  on  our  analysis  of  the  comments 
received,  the  Department  is  now- 
publishing  an  amended  conversion  of 
the  scope  of  the  countervailing  duty 
order  on  certain  textile  mill  products 
from  Sri  Lanka. 

EFFECTIVE  DATE:  January  10,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martina  Tkadlec  or  Kelly  Parkhill, 
Office  of  Countervailing  Compliance, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  N.W.. 
Washington,  DC  20230.  telephone  (202) 
482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  1985,  the  Department  issued  a 
countervailing  duty  order  on  Certain 
Textile  Mill  Products  from  Sri  Lanka 
(C-542-401)  (50  FR  9826;  March  12, 
1985).  The  scope  of  this  order  was 
originally  defined  solely  in  terms  of  the 


Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA)  item  numbers;  no 
narrative  product  description  was 
provided.  On  January  1,  1989,  the 
United  States  fully  converted  from  the 
TSUSA  to  the  Harmonized  Tariff 
Schedule  (HTS).  Section  1211  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988  directed  the  Department  to 
"take  whatever  actions  are  necessary  to 
conform,  to  the  fullest  extent 
practicable,  with  the  tariff  classification 
system  of  the  Harmonized  Tariff 
Schedule  (for)  all        .  orders  .      "  in 
effect  at  the  time  of  the  implementation 
of  the  HTS. 

Accordingly,  on  January  11,  1989, 
after  reviewing  comments  received  from 
the  public,  the  Department  published 
the  1989  Conversion  for  all  antidumping 
and  countervailing  duty  orders  in  effect 
or  investigations  in  progress  as  of 
January  1.  1989  (54  FR  993).  That  notice 
also  included  the  conversion  of  the 
scope  of  the  countervailing  duty  order 
on  certain  textile  mill  products  from  Sri 
Lanka  from  TSUSA  to  HTS  item 
numbers.  The  1989  Conversion  was 
based  on  a  one-to-one  correspondence 
of  the  TSUSA  and  HTS  item  numbers. 
In  the  notice,  the  Department  stated  that 
it  would  review  the  HTS  classifications 
at  any  time  during  a  proceeding  upon 
receipt  of  new  information  or  additional 
comments. 

Subsequently,  as  a  result  of  comments 
submitted  to  the  Department  by  the 
importing  public  and  advice  received 
from  the  U.S.  Customs  Service,  the 
Department  determined  (1)  that  the 
1989  Conversion  did  not  accurately 
refiect  the  scope  of  the  counter\ailing 
duty  order  on  certain  textile  mill 
products  from  Sri  Lanka  and,  therefore. 
(2)  that  the  1989  Conversion  should  be 
amended.  On  March  29,  1994,  the 
Department  published  a  proposed 
amendment  to  the  1989  Conversion  and 
invited  interested  parties  to  comment 
(59  FR  14609).  The  Department  also 
requested  comments  on  the  proposed 
conversion  from  the  U.S.  Customs 
Service.  The  Department  received 
comments  from  the  U.S.  Customs 
Service.  Based  on  our  analysis  of  the 
comments  received,  the  Department  has 
amended  the  1989  Conversion 
governing  the  countervailing  duty  order 
on  certain  textile  mill  products  from  Sri 
Lanka.  The  HTS  numbers  included  in 
this  order  are  listed  in  the  attached 
Appendix. 
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Dated:  January  4.  1995. 
loseph  A.  Spelrini, 

Deputy  Assistant  Secretary  for  Compliance. 

Appendix:  Amended  HTS  List  for 
Certain  Textile  Mill  Products  From  Sri 
Lanka  (C-542-401) 

6305.3100 

6305.3900 

6307.10.2005 

6307.10.2015 

6307.10.2020 

|FR  Uoc.  95-580  Fiied  1-9-95;  8:45  am) 
BILUNG  COOC  3510-OS-P 


Export  Trade  Certificate  of  Review 

action:  Notice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review,  Application 
No.  94-0006. 

SUMMARY:  The  Department  of  Commerce 
has  issued  an  Export  Trade  Certificate  of 
Review  to  P  &  B  International  ("P  &  B"). 
This  notice  summarizes  the  conduct  for 
which  certification  has  been  granted. 
FOR  FURTHER  INFORMATION  CONTACT:  W. 
Davm  Busby,  Director,  Office  of  Export 
Trading  Company  Affairs.  International 
Trade  Administration,  202-482-5131. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  Title  III  are 
found  at  15  CFR  Part  325  (1994). 

The  Office  of  Export  Trading 
Company  Affairs  ("OETCA")  is  issuing 
this  notice  pursuant  to  15  CFR  325.6(b), 
which  requires  the  Department  of 
Commerce  to  publish  a  summary  of  a 
Certificate  in  the  Federal  Register. 
Under  Section  305  (a)  of  the  Act  and  15 
CFR  325.11(a),  any  person  ;!<;grieved  by 
the  Secretary's  determination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 

Description  of  Certified  Conduct 

Export  Trade 

1 .  Products 
All  products 

2.  Senices 
All  services 

3.  Export  Trade  Facilitation  Sen'ices  (as 
they  Relate  to  the  Export  of  Products 
and  ServicesI 

Export  Trade  Facilitation  Services 
including,  but  not  limited  to, 
consulting;  foreign  market  research; 
marketing  and  trade  promotion; 
financing;  insurance;  licensing;  services 


related  to  compliance  with  customs 
documentation  and  procedures; 
transportation  and  shipping; 
warehousing  and  other  services  to 
facilitate  the  transfer  of  ownership  and/ 
or  distribution;  and  communication  and 
processing  of  export  orders. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands.  American  Samoa.  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands.) 

Export  Trade  Activities  and  Methods  of 
Operation 

To  engage  in  Export  Trade  in  the 
Export  Markets,  as  an  Export 
Intermediary,  P  &  B  may: 

1.  Provide  and/ or  arrange  for  the 
provision  of  Export  Trade  Facilitation 
Services; 

2.  Engage  in  promotional  and 
marketing  activities  as  they  relate  to 
exporting  Products  and/or  Services  to 
the  Export  Markets; 

3.  Enter  into  exclusive  export  sales 
agreements  with  Suppliers  regarding 
sales  of  Products  and/or  Services  in  the 
Export  Markets;  such  agreement  may 
prohibit  Suppliers  from  exporting 
independently  of  P  &  B; 

4.  Enter  into  exclusive  sales  and/or 
territorial  agreements  with  distributors 
in  Export  Markets; 

5.  Establish  the  price  of  Products  and/ 
or  Ser\'ices  for  sale  in  the  Export 
Markets; 

6.  Allocate  export  orders  among  its 
Suppliers;  and, 

7  Exchange  information  on  a  one-on- 
one  basis  with  individual  Suppliers 
regarding  inventories  and  near-term 
production  schedules  for  the  purpose  of 
determining  the  availability  of  Produds 
for  export  and  coordinating  export  with 
distributors. 

Members  (Within  the  Meaning  of 
Section  325.2(1)  of  the  Regulationf,) 

Peter  T.  Peterson 
Oliver  L.  Brown 

Terms  and  Conditions  of  Certificate 

1.  In  engaging  in  Export  Trade 
Activities  and  Methods  of  Operation,  P 
&  B  and  its  Members  will  not 
intentionally  disclose,  directly  or 
indirectly,  to  any  Supplier  any 
information  about  any  other  Supplier's 
costs,  production,  capacity,  inventories, 
domestic  prices,  domestic  sales,  or  II..S. 
business  plans,  strategies,  or  methods 
that  is  not  already  generally  available  to 
the  trade  or  public. 


2.  P  &  B  and  its  Members  will  comply 
with  requests  made  by  the  Secretary  of 
Cy.ir.merce  on  iK^half  of  the  Secretary  of 
C/tnuiierce  or  the  .Attornex  General  for 
information  or  doc:anients  relevant  to 
condiid  under  the  Certificate.  Thf 
.S«  .-etar\'  of  C/omn;erce  will  request 
surh  information  ordo{:uments  when 
cither  the  .■\ttorney  General  or  the 
.Sfcretan.'  of  Commerce  believes  that  the 
ii'lormation  or  documents  are  required 
to  detfTmine  that  the  Export  Trade. 
Lxport  Trade  Ac:tivities.  and  Methtxls  <)\ 
()f!(!iation  of  a  person  protetited  by  this 
(ItTlificate  of  Review  continue  to 
i;oinpl>  with  the  stan<lards  of  Sedioii 
.un(a)"ofthe  Act. 

Definitions 

1   Export  Intemwdiury  mea.'is  a 
person  who  acts  as  a  distributor,  sales 
representative,  sales  or  marketing  agent, 
or  broker,  or  who  performs  similar 
fundions,  including  providing  or 
arrajiging  for  the  provision  of  f.xpon 
Trade  Facilitation  Services. 

2.  Supplier  means  a  person,  including 
eacJi  Member,  who  produces.  provid<», 
or  sells  a  Product,  Service,  or  Export 
Trade  Facilitation  Services. 

i'lotcction  Provided  by  the  Certificate 

This  Certificate  protects  P  &  R,  its 
Members,  and  their  employees  acting  on 
their  behalf  from  private  treble  damage 
ct(  tions  and  government  criminal  and 
civil  suits  under  U.S.  feilcral  and  state 
antitrust  laws  for  the  export  conduct 
specified  in  the  Certificate  and  carried 
out  daring  its  effective  period  in 
compliance  with  its  terms  and 
( onditions. 

Effective  Period  of  Certificate 

This  Certificate  continues  in  effw:! 
trom  the  effective  date  indicated  l)elow 
until  it  is  relinquished,  modified,  or 
revoked  as  provided  in  the  Act  and  tlw 
Kf'guiations. 

f  Hher  Conduct 

Nothing  in  this  Certificate  prohibits  V 
it  B  and  its  Members  from  engaging  in 
crmduct  not  specified  in  this  Certificate, 
but  such  conduct  is  subject  to  the 
normal  apphcation  of  the  antitrust  laws. 

Ihsi  laimer 

1  he  issuance  of  this  Certificate  of 
Review  to  P  &  B  by  the  Secretarv-  of 
Commerce  with  the  concurrence  of  the 
Attorney  General  under  the  provisions 
of  the  Act  does  not  constitute,  e.xplicitly 
or  implicitly,  an  endorsement  or 
opinion  by  the  Secretarv  or  by  thi- 
.\ttorney  General  concerning  either  (a] 
the  viability  or  quality  of  the  business 
pians  of  P  &  B  or  (b)  the  Itrgality  of  such 
business  plans  of  P  &  B  under  the  laws 


of  the  United  States  (other  than  as 
provided  in  the  Act)  or  under  the  laws 
of  an\  foreign  country.  The  application 
of  this  Certificate  to  conduct  in  export 
trade  where  the  United  States 
Government  is  the  buyer  or  where  the 
United  States  Government  bears  mort; 
than  half  the  cost  of  the  transaction  is 
subject  to  the  limitations  set  forth  in 
Section  V.  (D.)  of  the  "Guidelines  for  the 
Issuance  of  Export  Trade  Certificates  of 
Review  (Second  Edition)".  50  Fed.  Rfg. 
178b  (January  11, 1985). 

A  («py  of  this  certificate  will  be  kept 
in  the  International  Trade 
Atlrninistration's  Freedom  of 
Information  Records  Inspet.tion  Fac  ilitv 
Room  4102.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington,  DC  20230. 

Uati^d:  laiuiarv-  4.  1995. 
VV.  Dawn  Busby, 

Dim  tor.  Offirf  of  Export  Traciihg  C<:mpar.v 
Affairs 

II.K  Do(    O.i-'iHi  Filed  1-9-95;  8:45  anil 
BILLMG  CODE  SSIO-OR-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

AmeriCorps  State  and  Direct  Grant 
Prograin,  Learn  and  Serve  America  K- 
12  Grant  Program,  and  Learn  and 
Serve  America  Higher  Ed  Grant 
Program  1995  Policies  and 
Preferences 

ACTION:  Notice. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (the 
Corjioration)  in  the  Federal  Register  of 
October  27.  1994  (59  FR  53963) 
proposed  changes  and  invited 
comments  witli  regard  to  thrt*  of  its 
main  programs:  AmeriCorps*USA. 
Learn  &  Serve  America  K-12.  and  Learn 
&  Serve  America  Higher  Education.  The 
Corporation  is  now  proposing 
additional  policy  changes  and  program 
preferences  for  funding  for  these  three 
programs.  This  notice  addresses 
previously  established  rules  concerning 
the  percentage  of  time  a  program  must 
commit  to  direct  ser\ice  activity  and  a 
new  policy  issue  focusing  on  fee-for- 
servi{:e.  Moreover,  the  Corporation  has 
decided  to  give  special  consideratif>n  for 
programs  that  have  received  funding 
from  the  Corporation  in  the  past.  The 
Corp<»ration  invites  all  interested  parties 
to  comment  on  the  issues  disciissi>d  in 
this  notice.  Any  comments  rect'ive<l  will 
be  given  careful  consideration  in  the 
development  of  final  FV'  19M5  poliii^s 
and  grant  applications. 
DATES:  Comments  on  the  Corporation's 
propcfSiil  for  Direct  Serv  ice  Time  and 


Special  Consideration  for  Past 
Corporation  Funded  f^rograms  must  be 
received  no  later  than  January  25. 10^)5. 
Comments  specifically  addressing  the 
Corporation's  proposal  for  Fee-for- 
service  must  be  received  no  later  than 
Manb  13.  19f)5. 

ADDRESSES:  Responses  to  this  notice 
mav  be  mailed  to  Ethan  Kline  of  the 
Office  of  General  Counsel,  Corporation 
for  National  Service.  1201  New  York 
Avenue.  \'\V  .  Washington.  DC  20525. 
FOR  FURTHER  INFORMATION  CONTACT:     • 
Ethan  Kline  at  (202)  606-5000  x.  467 
between  the  hours  of  9  a.m.  and  6  p.m. 
Eastern  Standard  Time.  For  individuals 
with  disabilities,  information  will  be 
made  available  in  alternative  formats, 
upon  request. 

I.  Policies  and  Guidelines 

A.  Direct  Serxice  Time 

The  Corporations  position  has  been 
that  in  order  for  programs  to  have  direct 
and  demonstrable  results  in 
f:ommanities.  at  least  80%  of  each 
.^meriCxjrps  Members  required  1700 
hours  of  service  (1360  hours)  must  be 
spent  in  direct  service  activities,  with 
no  more  than  20%  of  the  required 
service  time  (340  hours)  spent  in 
training.  edu<;ation.  and  other  non- 
direct  sen  ice  activities.  In  general, 
eligible  direct  service  activities  are  those 
serv  ice  activities  that  directly  relate  to  a 
programs  Community  Service 
Objectives  and  may  include  on-site 
training,  specific  instructions  related  tfi 
a  service  project,  developing  relevant 
le.sson  plans,  and  imparting  specific 
knowledge  through  workshops  and 
presentations.  Eligible  non-direct 
service  activities,  including  training  and 
education,  are  those  that  relate  to  the 
fulfillment  of  a  program's  Cor-.munity 
Building  and  Participant  Development 
Objectives,  and  may  include  meeting 
with  a  community-based  organization  in 
order  to  develop  a  relationship  with  that 
organization  or  having  Members  attend 
GED  preparation  classes. 

The  Corporation  now  proposes  to 
refine  this  policy  and  apply  the  ■■b0.'20" 
Rule  10  the  general  design  of  the 
AmeriCorps  program,  not  to  each 
individual  Member.  This  change  allows 
for  variances  among  the  individual 
Members  (some  of  whom  will  spend 
more  time  performing  direct  service 
while  others  will  spend  more  time  in 
educration.  training,  or  other  non-din-cl 
servit:e  activities)  and  for  variances 
throughout  the  course  of  the  vear  (a 
program  may  choose  to  spend  mon-  lime 
in  trdining  sessions  at  the  beginning  of 
the  vear  rather  than  at  the  end  of  the 
vear).  The  80/20  Rule  will  apply  only  to 
thi-  rf-quirrd  minimum  of  1 700  hours. 
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piogram  exceeds  1700  hours, 
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Serx'ice  Definition 

Coi  poration  recognizes  that  fee- 
is  a  term  that  changes  within 
c  context  of  a  program, 
for  purposes  of  discussion 
poteiAial  future  policy  guidance, 
defines  Fee-for-service 
time-limited  activities 
by  an  AmeriCorps  program 
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AmeriCorps  program  placed  in  an 
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policy  guidance,  the 
is  considering  setting 
p<  rameters  relative  to  fee-for- 
ac  tivities  and  limiting  the  scope 
for-pervice  work  that  can  be 

the  state  and  local  match 
rem^nts  of  AmeriCorps.  This 
limit  the  fee-for-service 
program  could  accomplish 
other  than 
AmeriCorps  Members. 
Fossiblp  ways  of  limiting  fee-for- 
could  include: 
on  the  percentage  of  the 
or  the  total  non-Corporation 
may  be  derived  from  fees  for 
restrictions  on  the  abilities  of 

to  conduct  fee-for-service 
vising  Corporation  support  or  to 
fee  for-service  activities  toward 

>ervice  hours;  and  restrictions 
pr  Dject  selection  process  (e.g. 
p  -ograms  to  demonstrate  that 
ility  of  fees  did  not  enter  into 
projefct  selection  process). 


oils ' 


II.  Speciil  Consideration  for  Past 
Corporal  on  Funded  Programs 

lowing  programs  were  funded 
y  by  the  Corporation,  but  due 
a(ory  changes  they  are  no  longer 
apply  directly  to  the 
orat  on  and  thus  they  might  elect  to 
thi  ough  the  state  process.  Because 
rfent  funding  is  based  upon 
established  for  the  1994  grant 
y  may  apply  under  either  1994 
or  the  new  1995  priorities,  but 
tncouraged  to  use  those  for 
!sc  programs  will  apply  to  the 


state  using  the  application  instructions 
for  new  programs.  If  these  programs 
meet  quality  standards,  they  will  receive 
preference  over  other  new  program 
applications  in  the  Corporation 
selection  process: 

A.  Defense  Conversion  Assistance 
programs. 

B.  Summer  of  Safety  Continuation 
Programs. 

C.  Subtitle  D  programs  originally 
funded  for  two  year  grants  under  the 
National  and  Community  Service  Act  of 
1990.  These  programs  did  not  compete 
under  the  1994  funding  cycle. 

D.  Subtitle  H  Programs  of  the 
National  and  Community  Service  Act  of 
1993  renewed  from  Subtitle  E,  which 
were  programs  under  the  National  and 
Community  Service  Act  of  1990. 

Dated:  January  4, 1995 
Terry  Russell, 
General  Counsel. 
|FR  Doc.  95-532  Filed  1-9-95;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Conference  Meeting  of  the  National 
Advisory  Panel  on  the  Education  of 
Handicapped  DeF>endents 

AGENCY:  Department  of  Defense, 
Dependents  Schools. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  a 
forthcoming  meeting  of  the  National 
Advisory  Panel  on  the  Education  of 
Handicapped  Dependents.  This  notice 
describes  the  functions  of  the  Panel. 
Notice  of  this  meeting  is  required  under 
the  National  Advisory  Act. 
DATES:  February  1-2, 1995. 
ADDRESSES:  Office  of  Dependents 
Education  (ODE),  4040  N.  Fairfax  Dr., 
Arlington,  VA  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Rebecca  Posante,  Special  Education 
Coordinator,  ODE.  (703)  696-4493, 
extension  147. 

SUPPLEMENTARY  INFORMATION:  The 
National  Advisory  Panel  on  the 
Education  of  Handicapped  Dependents 
is  established  under  the  Individuals 
with  Disabilities  Education  Act  (20 
U.S.C,  sections  1400  et  seq.)  The  Panel 
is  directed  to:  (1)  review  information 
regarding  improvements  in  services 
provided  to  students  with  disabilities  in 
DoDDS;  (2)  receive  and  consider  the 
views  of  various  parents,  students, 
individuals  with  disabilities,  and 
professional  groups;  (3)  review  the 
finding  of  fact  and  decision  of  each 


impartial  due  process  hearing;  (4)  assist 
in  developing  and  reporting  such 
information  and  evaluations  as  may  aid 
DoDDS  in  the  performance  of  its  duties; 
(5)  make  recommendations  based  on 
program  and  operational  information  for 
changes  in  the  budget,  organization,  and 
general  management  of  the  special 
education  program,  and  in  policy  and 
procedure;  (6)  comment  publicly  on 
rules  or  standards  regarding  the 
education  of  children  with  disabilities; 
(7)  submit  an  annual  report  of  its 
activities  and  suggestions  to  the 
Director,  DoDDS,  by  July  31  of  each 
year.  The  Panel  will  review  the 
following  areas:  the  proposed  revision 
of  the  Department  of  Defense  Instruction 
1342.12,  Education  of  Handicapped 
Children  in  the  DoD  Dependents 
Schools  (codified  at  32  CFR,  part  57), 
the  comprehensive  system  of  personnel 
development,  and  the  DoDDS  approach 
to  inclusive  education  practices  (least 
restrictive  environment).  This  meeting 
is  open  to  the  pubhc;  however  due  to 
space  constraints,  anyone  wishing  to 
attend  should  contact  the  ODE  special 
education  coordinator. 

Dated:  January  3,  1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[PR  Doc.  95^75  Filed  1-9-95;  8:45  am] 

BILLING  CODE  5000-(M-M 


Defense  Science  Board  Task  Force  on 
Cost  Reduction  Strategies  for  V-22 

ACTION:  .Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Cost  Reduction  Strategies 
for  V-22  will  meet  in  closed  session  on 
January  18,  February  21,  and  March  20, 
1995  at  the  Pentagon,  ArUngton, 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Task  Force  will  address 
promising  cost  reduction  strategies  and 
their  impact  on  our  cost  estimating 
methodologies.  The  V-22  will  be  the 
model  and  initial  focus  of  this  review. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
P.L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  11,  (1988)),  it  has  been  determined 
that  these  DSB  Task  Force  meetings, 
concerns  matters  listed  in  5  U.S.C. 
§552b(c)  (1)  and  (4)  (1988),  and  that 


.iccordingly  these  me«tings  will  h<; 
closed  to  the  public- 

Dated:  Januan,  S.  1995. 
Patricia  L.  Toppings, 

Altoriwte  OSD  Ff^deral  Register  Liaison 
Officer.  Department  of  Defense. 
iFK  Dcx  .  95-47f.  Fili'd  1-9-95:  8:43  ,^m] 
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Defense  Science  Board/Defense  Policy 
Board  Task  Force  on  Theater  Missile 
Defense  fTMD) 

ACTION:  Notice  of  advisory  committo*^ 
meeting. 

SUMMARY:  The  Defense  Scienro  Board/ 
Doffmsc  Policy  Bua.'-d  Task  Force  on 
'rheat(;r  Missile  Defense  (TMD)  will 
meet  in  closed  session  on  [anuary  17- 
18,  1995  in  the  Pentagon,  .■\rlington. 
Virginia.  In  order  for  the  Task  Force  id 
obtain  time  sensitive  classified 
hriijfings,  critical  to  the  imderst.indinp 


of  the  issues,  this  meeting  is  scheduled 
on  short  notice. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretarv'  of 
Defense  through  the  l-'nder  Secretary  of 
Defense  for  Acquisition  and  Technolopk 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Dejiartment  of  Defense.  At  this  meeting 
the  Task  Force  will  review  the  purp>eses 
of  the  U.S.  theater  missile  defense  effort, 
including  the  nature  of  the  threat  (types 
a. id  quantities  of  missiles  and 
payloads);  how  might  it  evolve;  the 
dfjgree  of  defense  we  seek:  what  we 
wish  to  defend;  under  what 
circumstances;  and  to  what  levels. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisor\'  Committee  Act. 
P.L.  No.  92-163.  as  amended  (5  I'.S.C 
.-\pj>.  II,  (1988)).  it  has  been  determined 
thdt  this  DSB  Task  Force  m»iOtinp 
concerns  matters  listed  in  5  I'.S  C 
<;i  5.i2b(c)(l)  (1988).  and  thai  accordingly 
this  meeting  will  lie  closed  to  the 
publii:. 


Dated:  January  .'<.  1995. 
Patricia  L.  Toppiof^. 

Allernale  OSD  Federxtl  Frgtster  Liaisnn 

Off icer.  Department  of  Oefem^e. 
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Department  of  the  Army 

Notice  of  AvaiiatMlity  for  Exclusive  or 
Partially  Exclusive  Licensing  of  U.S. 
Patents 

AGENCY:  Department  of  the  .^rmy.  DOD. 
ACTION;  Notice  of  availability. 

SUMMARY:  In  accord^ice  with  37  CFR 

404.7(,-))(l)(i).  announcement  is  made  of 
the  following  U.S.  Patents  for  licensing. 
These  patents  are  assigned  to  the  I'nited 
Statrs  of  .^mc.fica  as  represented  by  the 
Sccri?'.ary  of  the  .^rmy,  Washington.  DC. 
Anv  license  granted  shall  tomplv  with 
35  U.S.C.  209  and  37  CFR  Part  404 


Patent  No. 


5.316 

5.317, 

5.139, 

5.323 

5.327, 

5,323 

5,335, 

5.339 

5.346, 

6.351 

5,358, 

5,361 

5.361, 
5.36€ 


412 
914 
959 
681 
734 
150 
296 
,893 
547 
529 
057 
,550 

,642 
547 


Trtie 


Remote  Controlled  Underwater  Joint  and  Crack  Sealing  

Hardened  Data  Acqu'Sition  System 

Air  Liibrtcated  Penetrometer  Rod  System „ 

Stiapir^g  Apparatus  for  an  Explosive  Charge  

Passive-Activ/e  TherrKisyphon  ; 

Digital  Damper  Actuator „ 

Automated  Extraction  of  Airport  Runway  Patterns  tiom  Radar  lmage«>'  

Apparatus  for  Containing  Toxic  Spills  Errploying  Hwtxid  TherrDosyplvjns 

MettKXJ  ot  Making  Concrete  Electrically  Conductive  for  Etetromagnetic  Shielding  Purposes _ _ 

Apparatus  for  Bench  Testing  a  Governor _ „ 

Modular  Device  for  Collecting  Multiple  Fluid  Samples  From  Soil  Using  a  Cone  Penetrometer 

Moveat))e  Hardened  Air  Form  Dome-Shaped  Structure  for  Containir>g  Hazardous.  Toxc.  or  Racfcoactive  Air- 
tx)rne  Releases. 

Column-Based  Stress  Gauge 

Settling  Control  for  Alkali-Activated  Silicate  Binders  a 


Issue  date 


05/31/94 
06'07/94 
06'14.'94 
06.2&'94 
07/12/94 
07' 12^94 
06/02/94 
0&'23.'94 
09/12/94 
10/14/94 
10/25 '94 
1 1  '08/94 

n/oa'94 

11/22/94 


ADDRESSES:  Humphrovs  Engineer  Center 
Sunport  ,'\ctivity.  Office  of  Counst?!, 
7701  Telegraph  Road,  Alexandria.  \'.\ 
22:^l.^-38f>0. 

DATES:  Proposals  for  an  exclusive  or 
partially  exclusive  license  must  Ik* 
siibniittrd  on  or  before  Mav  10.  1995 
FOR  FURTHER  INFORMATION  CONTACT: 
I'citricia  L.  Howhmd  or.Aleiiv  ).  Rrrr> . 
(ro.i)  M-15-2160. 

SUPPLEMENTARY  INFORMATJON:  IPS 
'),Slt),412  is  an  apparatus  which  can 
in-^pc'/t  underwater  stnirtcres  such  as 
(iams.  spillways,  stilling  basins,  and 
i'Xhi'T  hydraulic  structure.,  utilizing  ;ui 
undf-rwater  light  and  television  camera, 
locate  leaking  c-nrks  and  joints,  clean 
ill'-  work  locatif/n,  iind  injfxl  a  sealant 
to  I  lose  the  crack  or  joint. 

rSJ'  .5,317,914  is  a  self  contained 
;i.it(inomous  data  recordi.ng  device 
uhic;h  can  record  and  store  shock  level 
iiu'u  in  high  blast  level  situations  in  the 
1 1  iohlwrhrnxl  of  100.000  g's. 


I  SP  5.319.959  is  an  apparuius  which 
uses  air  to  lubricate  a  cone  penetrometer 
push  rod  allowing  for  deeper 
penetration  of  the  penetrometer  into  the 
soil  without  adversely  affecting 
instrument  readings. 

rSP  5.323.681  is  an  apparatus  for 
shaping  an  explosive  charge  to  he  used 
Willi  an  F.xplosively  Fomsefl  Penetrator 
Tlie  apparatus  can  be  hand  packed  wit.h 
explosive  material  without  the  necessity 
of  pre-weighing;  thereafter  the  molded 
explosive  charge  can  be  easily  extracted. 

I'.SP  5.327.734  is  a  t.hermosyphon 
vvliic  h  can  operate  in  a  passive  niixie 
when  the  ambient  air  temperature  is 
iklcw  that  of  the  soil,  or  in  a.n  st  five 
mode  with  mechanical  refriwration 
assistance,  hut  without  the  need  for 
buried  refrigeration  circrulation  lin*^; 

rSP  5,328.150  is  an  apparatus  for 
ixmtroHing  a  damper  in  an  air  duc:t  of 
an  HVAC  system  by  dirf»c.iiy  utilizing 
the  digital  output  of  the  HVAC 


micToproof^sso:  controller  In  energize/ 
de-energize  magnetic  coils. 

USP  5.335.>98  is  a  systematic 
procedij-e  tximprising  a  number  of 
image  processing  steps  which  allow 
automated  extraction  of  airport  runway 
data  fr<im  an  original  radar  image  of  an 
airfield.  1:1  gent^ral.  the  invention  is 
directed  towards  a  mt^ithod  of  extracting 
terrain  features  from  an  image  formed 
by  an  array  of  pixels. 

l^SP  5.339.893  is  a  hybrid 
thennosyphon  which  may  be  rapidly 
depkned  to  create  <j  frnren  soil  barrier 
for  containing  toxic  spills.  The 
thennosyphon  operdtes  in  the  passive 
nuKle  without  the  assistant*  of 
mechanical  refrigeration  or  in  the  active 
mode  with  such  assistance  and  provides 
a  means  for  sensing  tiie  ambient  air  and 
soil  temperatures  for  selectively 
operating  the  active  refrigeration  stage. 

IJSP  5.346,54"  is  a  method,  apparatus, 
and  article  of  mimufacture  for  making 
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used  for  el 

USPS 
testing  an 
control 
engine  and 

USP  5,3 
penetrometer 
samples  of  soil 
such  a  wa> 
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USP  5. 
method  wl  ich 
secure  environment 
hazardous 


site,  provicjes 
at  such  a  s 
conditions 
secondary 
preventing 
hazardous 
particles. 
USPS 


conductive  concrete  articles 
tromagnetic  shielding. 
,529  is  an  apparatus  for 
t  lectronic  engine  speed 
separate  from  an 
a  connected  load. 
8,057  an  improved  cone 
for  taking  multiple 
gas  and  ground  water  in 
that  the  samples  can  not  be 
d  with  fluids,  gasses,  or 
by  the  penetrometer  as  it 
Lhe  soil. 
,550  is  an  apparatus  and 
provides  a  safe  and 
for  workers  at  a 
toxic,  or  radioactive  work 

for  continuous  operations 
te  regardless  of  weather 
and  also,  can  act  as  a 
containment  structure 
airborne  release  of 
toxic,  or  radioactive 


ied 


.3(1 


,31 il, 


,642  is  a  field-free  stress 
capable  of  dynamic  or  static 
r  leasurements  in  geological 
il  formations,  concrete, 
other  materials.  The  gauge 
incorporated  and  measure 
in  building,  bridges,  and 
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gauge 
response 
rock  and 
asphalt,  or 
can  also  b< 
static 
roads. 

USPS 
extending 
time  for  a 
cements. 
Kenneth  L.  Denton, 
Anny  Fedei  il  Register  Liaison  Officer. 
IFR  Doc.  95-478  Filed  1-9-95;  8:45  an| 
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S47  provides  a  means  for 
and  controlling  the  settling 
IJtali-activated  silicate  glass 


Department  of  the  Navy 

Record  oflDecision  for  Realignment  of 
Naval  Air  Station  Lemoore,  California 


to  section  102(2)  of  the 

^vironmental  Policy  Act 

1969  and  the  Council  on 

Quality  regulations  for 
ing  NEPA  procedures  (40 
150041508),  the  Department  of  the 
its  decision  to 
the  reahgnment  of  Naval  Air 
(Nl\S)  Lemoore,  California, 
accoipance  with  the  legislative 
of  the  Base  Closure  aiid 
Act  of  1990  (Public  Law 
as  implemented  by  the  1993 
Closure  and  Realignment 
(^RAC-93),  the  Navy  has  been 
relocate  mission  and 
from  NAS  Miramar  to  NAS 
California.  The  majority  of 

at  NAS  Miramar  will  be 
o  NAS  Lemoore. 
Environmental  Impact 
was  prepared  for  the  action 


and  distributed  to  Federal,  State,  and 
local  agencies  and  to  inteiested 
individuals  and  groups.  Public 
comments  and  Navy  responses  to  those 
comments  were  incorporated  into  a 
Final  Environmental  Impact  Statement 
(FEIS)  which  was  distributed  to  the 
public  for  a  review  period  that  ended  on 
January  3, 1995.  Two  letters  of  comment 
were  received  and  both  expressed 
concern  about  lack  of  schoolroom 
capacity. 

The  realignment  will  relocate  56  F-14 
and  16  E-2  aircraft  from  NAS  Miramar 
to  NAS  Lemoore,  resulting  in  an 
increase  of  72  aircraft  at  NAS  Lemoore. 
The  number  of  permanent- party 
personnel  necessary  to  support,  service, 
and  maintain  new  aircraft  and  flight 
operations  and  apprentice  school 
training  will  increase  by  approximately 
3,990  and  the  number  of  civilian 
personnel  will  increase  by  484  over  the 
period  from  1995  through  1998.  The 
number  of  school  age  students  in  grades 
kindergarten  through  12  is  expected  to 
increase  by  approximately  2.300  by 
1998.  About  98  military  construction 
(MILCON)  projects  are  required  to 
accommodate  the  realignment  at  NAS 
Lemoore.  The  projects  include  upgrades 
of  existing  facilities,  construction  of 
new  facilities  to  support  new  aircraft 
operations  and  maintenance  functions. 
and  new  housing  and  temporary 
quarters  for  the  increased  number  of 
students  and  permanent-party 
personnel.  Approximately  1.936  of  the 
persormel  relocating  to  NAS  Lemoore 
will  live  off-station  and  reside  primarily 
in  the  nearby  Lemoore  and  Hanford 
communities.  In  addition  to  the 
construction  and  renovation  projects, 
future  establishment  of  a  Lemoore 
Military  Operations  Area  (MO A)  and 
two  Air  Traffic  Control  Assigned  Spaces 
(ATCAAs)  were  addressed  in  the  EIS. 
The  Lemoore  MOA  would  extend 
approximately  23  miles  northwest  of 
NAS  Lemoore  and  37  miles  southeast  to 
include  approximately  2.055  square 
miles  of  airspace.  The  ATCAAs  would 
be  implemented  within  the  geographic 
boundaries  of  the  MOA.  The  Lemoore 
MOA  and  the  ATCAAs  would  designate 
airspace  for  military  training  activities. 
The  Navy  will  apply  to  the  Federal 
Aviation  Administration  (FAA)  for 
formal  designation  of  the  MOA  and 
ATCAAs. 

The  Defense  Base  Closure  and 
Realignment  Act  waived  certain  aspects 
of  NEPA  such  that  the  environmental 
analysis  need  not  consider  the  no-action 
alternative  (no  realignment),  nor  other 
realignment  locations.  Ahemative 
means  of  accommodating  the  mandated 
BRAC-93  realignment  at  NAS  Lemoore 
that  were  considered,  but  eliminated 


from  detailed  analysis,  include 
retrofitting  and  remodeling  existing 
structures  and  the  use  of  rental  units 
outside  NAS  Lemoore.  Sites  considered 
at  NAS  Lemoore  for  the  new  facilities/ 
renovations  avoided  environmentally 
sensitive  areas,  and  were  selected  based 
on  the  following  functional 
considerations:  adequacy  of  existing 
structures  for  the  proposed  uses, 
availability  of  utilities,  and  proximity  of 
the  structure/site  to  existing  and  related 
facilities,  such  as  hangars,  warehouses, 
classrooms,  administrative  offices, 
housing  and  recreational  facilities. 

There  will  be  no  significant  impacts 
to  air  traffic  either  in  the  existing 
operating  areas  used  for  training  or  from 
the  implementation  of  the  MOA  and  the 
two  ATCAAs.  Rerouting  of  non- 
participating  aircraft  around  the  MOA 
boundaries,  however,  may  be  necessary 
during  time  of  MOA  use.  The  NAS 
Lemoore  air  traffic  facility  will  be 
responsible  for  routing  military  and 
civilian  general  aviation  aircraft  around 
the  MOA.  The  FAA  will  be  responsible 
for  rerouting  commercial  flights  when 
the  MOA  or  ATCAAs  are  activated.  The 
number  of  aircraft  requiring  rerouting  is 
projected  to  be  small  and  no  impacts  to 
public  health  and  safety  vAll  result  from 
the  implementation  of  the  MOA  or 
ATCAAs. 

There  will  be  no  significant  impacts 
to  surface  water  or  wetlands.  There  will 
be  no  significant  impacts  to 
groundwater  or  potable  water  resources 
as  a  result  of  the  realignment. 

The  action  will  increase  total  flight 
operations  at  NAS  Lemoore,  but  will  not 
produce  a  significant  change  in  ambient 
noise  levels  on-station  or  in  surrounding 
communities.  Appropriate  noise  level 
reduction  measures  will  be  incorporated 
into  Bachelor  Enlisted  Quarter  (BEQj 
and  Bachelor  Officer  Quarter  (BOQ) 
facilities  to  ensure  appropriate  interior 
noise  levels.  Construction  activity  near 
residential  areas  will  be  limited  to 
normal  daytime  working  hours  to 
minimize  temporary  construction  noise 
impacts. 

The  BRAC  action  will  result  in 
significant  mitigatable  air  quality 
impacts  related  to  construction 
activities,  added  stationary  emission 
sources,  added  aircraft  flight  operations, 
added  motor  vehicle  traffic,  and  added 
area  sources  (building  and  landscape 
maintenance,  space  heating,  etc.).  No 
new  violations  of  national  ambient  air 
quality  standards  are  anticipated  as  a 
result  of  the  BRAC  action.  Mitigation 
measures  will  be  implemented  to  reduce 
the  potential  for  localized  dust 
conditions  at  construction  sites  to 
ensure  compliance  with  the  San  Joaquin 
Valley  Unified  Air  Pollution  Control 


District  (SJVUAPCD)  rules  and 
regulations,  and  to  implement 
SjVUAPCD  mobile  and  area  source 
emission  reduction  programs.  Added 
stationary  source  emissions  will  be 
offset  through  existing  SJVUAPCD 
permit  procedures.  Most  other  emission 
increases  associated  with  the  BRAC 
action  will  be  offset  by  emission 
reductions  at  Castle  Air  Force  Base  (also 
located  within  the  SJVUAPCD).  thus 
avoiding  significant  impacts  to  regional 
air  quality  conditions. 

N.^S  Lemoore  is  located  in  an  area 
that  is  classified  as  a  serious 
nonattainment  area  for  ozone  and 
particulate  matter  (PMki).  The  direct 
and  indirect  emissions  of  ozone 
precursors  and  PMjn  associated  with  the 
ciction  exceed  the  de  minimis  levels  of 
50  tons  per  year  for  ozone  precursors 
and  70  tons  per  year  for  P.Mk,  and  PMk, 
precursors.  Consequently,  a  Clean  Air 
Act  conformity  determination  is 
required  by  '40  CFR  Part  93  to 
demonstrate  that  the  proposed  action 
will  not  interfere  with  attainment  of 
national  ambient  air  quality  standards. 
Volume  2  (Appendix  A)  of  the  FEIS 
presented  a  Clean  Air  Act  conformity 
determination  analysis  of  the  proposed 
actions  in  accordance  with  rules 
promulgated  by  the  U.S.  Environmental 
i'rotection  Agency  and  set  forth  at  40 
CFR  Part  93. 

BR-AC-related  direct  and  indirect 
emissions  at  NAS  Lemoore  will  be  at  a 
maximum  during  the  facility 
construction  period,  with  somewhat 
lower  emissions  during  subsequent  base 
operations.  Maximum  direct  and 
indirect  emissions  from  the  BR.-\C 
action  are  estimated  to  be  96  tons  per 
year  of  organic  compounds.  367  tons  per 
year  of  nitrogen  oxides,  and  187  tons 
per  year  of  PM 10.  These  maximum 
emissions  result  only  in  those  years 
when  both  construction  activities  and 
increased  aircraft  operations  occur 
concurrently.  Steady-state  emissions  are 
projected  to  be  less,  paricularlv  for 

PM.o. 

Emission  increases  at  NAS  Lemoore 
will  be  offset  from  a  combination  of 
three  sources:  eliminated  aircraft,  motor 
vehicle,  and  area  source  emissions 
resulting  from  the  closure  of  Castle  Air 
Force  Base  (which  also  is  located  in  the 
San  Joaquin  Valley);  on-station  PMk, 
emission  reductions  achieved  by 
replacing  existing  fire  fighter  training 
facilities  with  new  facilities;  and  the 
purchase  of  privately  held  PMki 
Emission  Reduction  Credits. 

On  behalf  of  the  Department  of  the 
Navy,  I  have  reviewed  the  FEIS  and 
conformity  determination  analysis  for 
the  realignment  of  NAS  Lemoore.  It  is 
my  determination  that  the  proposed 


Navy  actions  are  in  compliance  w'ith  40 
CFR  Part  93  (Determining  Conformity  of 
General  Federal  Actions  to  State  or 
Federal  Implementation  Plans)  and 
satisfv  the  requirements  of  Section 
176(c)  of  the  Clean  Air  Act  (42  USC 
7506). 

Consequently,  the  proposed  actions  at 
NAS  Lemoore  conform  to  the  state 
implementation  plan's  purpose  of 
eliminating  or  reducing  the  severity  and 
number  of  violations  of  the  federal 
ambient  air  quality  standards  and 
achieving  expeditious  attainment  of 
those  standards.  The  proposed  actions 
are  consistent  with  the  programs  and 
milestones  contained  in  the  State 
Implementation  Plan  for  the  San 
Joaquin  Valley  Air  Basin.  The  proposed 
actions  will  not  increase  the  frequency 
or  severity  of  existing  violations  of  the 
federal  ozone  and  PMki  standards,  and 
will  not  delay  the  timely  attainment  of 
the  ozone  or  PMk)  standards. 

In  making  the  above  determinations  I 
have  relied  on  the  air  quality  analyses 
and  conclusions  contained  in  the 
conformity  determination  analysis 
appendix  to  the  FEIS  for  Base 
Realignment  of  NAS  Lemoore. 
California. 

The  action  at  NAS  Lemoore  will  not 
significantly  impact  any  Department  of 
Defense  Installation  Restoration 
Program  (IRP)  sites.  Construction 
projects  located  adjacent  to  IRP  sites 
will  be  designed  to  avoid  the  sites.  The 
action  will  not  violate  any  conditions  of 
the  NAS  Lemoore  Waste  Management 
Plan  or  the  Spill  Prevention  Control  and 
Countermeasures  Plan.  There  will  be  no 
significant  impacts  to  hazardous 
materials,  as  long  as  all  applicable  laws, 
regulations,  and  standard  operating 
procedures  are  followed. 

Pursuant  to  Executive  Order  12898. 
Environmental  Justice,  potential 
environmental  and  economic  impacts 
on  minority  and  low-income  persons 
and  communities  were  assessed.  These 
persons  and  communities  will  not  be 
disproportionately  adversely  affected  by 
the  NAS  Lemoore  BRAC  action.  The 
increase  in  population  from  the  action 
will  not  result  in  significant  impacts  to 
housing,  facilities,  or  services  on-base  or 
in  the  region.  The  additional  economic 
activity  from  the  action  will  result  in  a 
net  positive  effect  on  the  local  economy 
The  action  will  not  significantly  impact 
existing  land  uses  at  NAS  Lemoore. 

The  additional  vehicular  traffic 
generated  by  the  action  will  result  in 
significant  mitigable  impacts  to 
transportation,  traffic,  and  circulation. 
The  Navy  will  continue  to  coordinate 
selection  of  mitigation  for  six 
intersections  on  or  near  NAS  Lemoore 
which  appear  to  warrant  the  installation 


of  signals  or  an  equivalent  improvement 
to  accommodate  the  increase  in  traffic 
resulting  from  the  action.  Traffic 
enginf«ring  solutions  will  be  reviewed, 
local  authorities  will  be  consulted,  and 
appropriate  mitigation  selected  from 
among  identified  feasible  options. 

The  BRAC  action  will  increase  the 
number  of  school-aged  children  by  an 
estimated  2,300  students.  Between  975 
to  1 ,240  of  these  students  who  are  of 
elementary  school  age  (K-8)  are 
expected  to  attend  on-&lation  schools. 
The  increase  in  students  will  exceed  the 
physical  capacity  of  the  two  on-station 
elementary  schools  as  well  as  the 
maximum  allowable  student/teacher 
ratio.  The  physical  capacity  of  Lemoore 
Union  High  School  will  also  be 
exceeded.  Therefore,  the  BRAC  action 
will  result  in  a  significant,  but 
mitigable,  impact  to  the  school  system. 
Identified  mitigation  measures  include 
construction  of  a  new  on-base  school, 
expanding  the  physical  capacity  of 
existing  schools  by  leased  or  leased-to- 
own  portable  classroom  units,  and/or  by 
constructing  additional  classrooms.  The 
Navy  recognizes  the  significance  of 
these  impacts  and  will  identifv'  feasible 
mitigation  to  assure  a  high  quality 
education  environment  for  dependent 
children.  On-station  elementary  schools 
can  also  obtain  acceptable  student/ 
teacher  ratios  by  hiring  additional 
teachers.  Local  schools  that  serve 
militar\'  dependent  children  will 
continue  to  receive  federal  impact  aid. 
in  accordance  with  the  Education 
Appropriation  Act  for  1995.  which 
provides  annual  federal  funding  to 
school  districts  for  each  student  whose 
parents  live  and  work  on  federal 
property.  Federal  impact  aid  funds  to 
school  districts  will  be  comparable  to 
local  property  tax  revenue  generated  by 
off-base  residents. 

The  existing  utility  infrastructure  will 
be  upgraded  as  part  of  the  BRAC  action 
to  accommodate  the  demands  of  the 
BRAC  relocation.  Therefore,  utilities  at 
N.\S  Lemoore  will  have  adequate 
capacity^o  serve  the  additional 
personnel.  NAS  Lemoore  personnel 
residing  off-station  will  not  have  a 
significant  impact  on  the  regional  water 
supply.  Police  and  fire  protection 
services  are  adequate  to  serve  the  needs 
of  the  new  facilities,  as  are  solid  waste 
disposal  facilities.  No  significant 
impacts  will  result  to  recreational 
facilities,  either  on-  or  off-station. 

The  action  will  result  in  no  significant 
impacts  to  plant  or  animal  species  listed 
as  threatened  or  endangered  by  either 
federal  or  state  agencies,  or  to  sensitive 
habitats.  No  impact  will  resuU  to 
cultural  resources  or  properties  of 
traditional  cultural  significance.  No 


2578 


impacts  wi 
due  to  the 

Questioi^ 
Final  Env 
prepared 
to:  Mr.  Jo 
Environm»iita 
Engineerin  5 
Facilities 
Bnino,  CA 
244-3713; 


1  result  to  visual  resources 
ction. 

regarding  the  Draft  and 
i^nmental  Impact  Statement 

this  action  may  be  »lirected 

Kennedy.  Head 
1  Planning  Branch. 

Field  Activity  West,  Naval 

Jneering  Command,  San 
94066-3006;  phone:  (415) 
ax:  (415) 244-3737. 


f(r 
3h;i 


Ingi 


Dated:  )aiiiary  5.  IflOS 
KIsie  L.  Mui  sell 

Deputy  Ass! 
lEnvironmeft 
jFR  Doc.  05 
BILLING  CODE 


■tant  Secretary  of  the  S'o\y 

and  Safetvf. 
S63  Filed  l-Q-'JS;  SA^  ami 
3810-FF-P 


DEPARTM  ENT  OF  ENERGY 


Advisory 
Radiation 


( :ommittee  on  Human 
Experiments 


AGENCY: 

action:  Nc  t 


Dip 


92-  ^63 


TIME: 


SUMMARY: 

Federal 

L.  No 

hereby  giv 

DATE  AND 

a.m.-5:30 

place:  Sai 

(Sweeney 

.Street, 

FOR  FURTHfR 

Steve  Klai 

Committ»« 

Experimer  ts 

600.  Wash 

(202) 


I 


Sar  ta 


The  Ad>  isory 
Radiation 
by  the  Pre 
12891,  Janjiary 
advice  ani 
ethical  an 
applicabiu 
experimer  ts 
the  Unitei 
Advisors- 
Radiation 
Human 
Group.  th< 
the  Secretary 
Defense. 
Human 
Veterans 

the  Admiiiistrator 
Aeronaut! 
the  Direct  »r 
the  Director 
Managem 


JMI 


Federal  Register  /  Vol.  60,  No.  6  /  Tuesday,  January  10.  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  6  /  Tuesday,  January  10,  1995  /  Notices 


2579 


rtment  of  Energy, 
ice  of  open  meeting. 


Jnder  the  provisions  of  the 
A(Jvisory  Committee  Art  (Pub. 
86  .Stat.  770).  notice  is 
•n  of  the  following  meeting. 
January  30, 19H5,  9:00 
.m. 

ta  Fe  Convention  Center 
Center),  201  West  Marcy 
Fe,  New  Mexico. 
INFORMATION  CONTACT: 
Iman,  The  Advisory 
on  Human  Radiation 

1726  M  Street.  NW,  Suite 
ngton.  EXD  20036.  Telephone: 
;  Fax:  (202)  254-9328. 


254-3795; 


SUPPLEME^  TARY  INFORMATION: 
Purpose  o  the  Committee 


Committee  on  Human 
Experiments  was  established 
ident.  Executive  Order  No. 

15,  1994.  to  provide 
recommendations  on  the 
scientific  standards 
to  human  radiation 

carried  out  or  sponsored  by 
States  Goverrunent.  The 
( Committee  on  Human 
Experiments  reports  to  the 
iation  Interagency  Working 
members  of  which  include 
of  Energy,  the  Secretary  of 
Secretary  of  Health  and 
ices,  the  Secretary  of 
ffairs,  the  Attorney  General, 

of  the  National 
s  and  Space  Administration, 
of  Central  Intelligence,  and 
of  the  Office  of 
nt  and  Budget. 


Rzd 


tie 
Strv 


Tentative  Agenda 

Monday.  January  30,  1995 

9:00  a.m.  Call  to  Order  and  Opening 

Remarks 
9:15  a.m.  Public  Comment 
12:30  p.m.  Lunch 

1:30  p.m.  Public  Comment  (continues) 
5:30  p.m.  Meeting  Adjourned 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation 

The  meeting  is  open  to  the  public. 
The  chairperson  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Advisory  Committee  will  be 
permitted  to  do  so,  either  before  or  after 
the  meeting.  Members  of  the  pubHc  who 
wish  to  make  an  oral  statement  should 
contact  Kristin  Grotty  of  the  Advisory 
Committee  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  at  least  five  business  days  prior 
to  tlie  meeting  and  reasonable 
provisions  will  be  made  to  include  the 
presentation  on  the  agenda. 

Transcript 

Available  for  public  review  and 
copying  at  the  office  of  the  Advisory 
Committee  at  tlie  address  listed  above 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

Dated;  lanuitry  5,  1905. 
Rachel  Murphy  Samuel, 
Acting  Deputy  Advisory  Committee 
Management  Officer. 
I  PR  Doc.  9&-557  Filed  1-9-95;  8:45  ami 
BILLING  CODE  M5(M)1-P 


Notice  of  Inventions  Available  for 
License 

AGENCY:  Department  of  Energy,  Office  of 
General  Counsel. 
ACTION:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Energy  armounces  that  two  patents 
entitled  "Fiber  Optic  Mounted  Laser 
Driven  Flyar  Plates"  and  "Laser  Driven 
Flyer  Plates"  are  available  for  license. 
Exclusive  licensing  of  Government- 
owned  inventions  is  authorized  under 
certain  circumstances,  if  proper  notice 
of  the  invention's  availability  for  ficense 
is  given. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Marchick.  Office  of  the 
Assistant  General  Counsel  for 
Technology  Transfer  and  Intellectual 
Property,  U.S.  Department  of  Energy, 
1000  Independence  Avenue.  S.W., 


Washington,  D.C.  20585;  Telephone 
(202)  586-2802. 

SUPPLEMENTARY  INFORMATION:  35  U.S.C. 
207  authorizes  licensing  of  Government- 
owned  inventions.  Implementing 
regulations  are  contained  in  37  CFR  Part 
404.  37  CFR  404.7(a)(1)  authorizes 
exclusive  licensing  of  Government- 
owned  inventions  under  certain 
circumstances,  provided  that  notice  of 
the  invention's  availability  for  license 
has  been  announced  in  the  Federal 
Register. 

U.S.  Patent  No.  5,029.528,  entitled 
"Fiber  Optic  Mounted  Laser  Driven 
Flyer  Plates"  and  U.S.  Patent  No. 
5,046,423,  entitled  "Laser  Driven  Flyer 
Plates"  are  available  for  license,  in 
accordance  with  35  U.S.C.  207-209.  A 
copy  of  the  patents  may  be  obtained,  for 
a  modest  fee,  from  the  U.S.  Patent  and 
Trademark  Office,  Washington,  DC. 
20231. 

Issued  in  Washington.  D.C,  on  January  4, 
1995. 

Robert  R.  Nordhaus, 
General  Counsel. 

[FR  Doc.  95-556  Filed  1-9-95;  8:45  ami 
BILLING  CODE  64S0-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  QF90-1 54-004] 

Indeck-Olean  Limited  Partnership; 
Notice  of  Supplement  to  Filing 

January  4,  1995. 

On  December  13, 1994,  Indeck-Olean 
Limited  Partnership  (Applicant), 
tendered  for  filing  a  supplement  to  its 
filing  in  this  docket.  No  detenninntion 
has  been  made  that  the  submittal 
constitutes  a  complete  filing. 

The  supplement  provides  additional 
information  pertaining  primarily  to  the 
technical  data  of  the  cogeneration 
facility. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  the  petition 
for  temporary  waiver  of  qualifying 
cogeneration  facility  operating  an<l 
efficiency  standards  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  by  January  20, 1995,  and 
must  be  served  on  the  applicant. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 


become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

jFR  Doc.  95-496  Filed  1-9-95:  8:45  ami 
BILLING  CODE  6717-01-M 


[Docket  No.  GT95-1 6-000] 

Algonquin  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

Januarv-  4,  1995. 

Take  notice  that  on  December  30. 

1994,  Algonquin  Gas  Transmission 
Company  (Algonquin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1 ,  the 
following  tariff  sheets,  with  a  proposed 
effective  date  of  February  1,  1995: 

Fourth  Revised  Sheet  No.  1100 
Fourth  Revised  Sheet  No.  1101 
Fourth  Revised  Sheet  No.  1102 
Fourth  Revised  Sheet  No.  1 103 
Fourth  Revised  Sheet  No.  1104 
Fourth  Revised  Sheet  .No.  1105 
Fourth  Revised  Sheet  No.  1106 
Fourth  Revised  Sheet  No.  1107 
Fourth  Revised  Sheet  No.  1 108 
Third  Revised  Sheet  No.  1109 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  revise  Algonquin's  index 
of  purchasers. 

Algonquin  states  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  January  11, 

1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

|FR  Doc.  93-197  Filed  l-9-9.i:  8:45  ami 

BILLING  CODE  6717-01-M 


[Docket  No.  RP95-1 06-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

January  4.  1995. 

Take  notice  that  on  December  30. 
1994  ANR  Pipeline  Company  (ANR), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  tariff  sheets  as  listed  in 
Attachment  A. 

ANR  states  that  the  referenced  tariff 
sheets  are  bei^g  submitted  as  part  of 
ANR's  Sixth  Armual  Reconciliation  of 
buyout  buydown  costs  being  recovered 
by  means  of  Volumetric  Buyout 
Buydown  Surcharges  and  Fixed 
Monthly  Charges  contained  in  Docket 
Nos.  RP91-33,  et  al.,  RP91-192,  RP92- 
4,  RP92-199,  RP93-29  and  RP93-149. 
ANR  has  requested  that  the  Commission 
accept  the  tendered  tariff  sheets  to 
become  effective  February  1. 1995. 

ANR  states  that  a  copy  of  this  filing, 
or  such  applicable  parts,  has  been 
mailed  to  ail  of  its  Volumes  No.  1  and 
No.  2  customers  and  interested  State 
Commissions.         ^ 

Any  person  deSiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the 
Commission.  825  North  Capitol  Street. 
N.E..  Washington,  D.C.  20426  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
All  such  motions  or  protests  should  bt- 
filed  on  or  before  January  11.  1995. 
Protests  will  be  considered  by  the 
Com.mission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson.  Jr.. 
Acting  SfTretary. 

AN'R  Pipeline  Company 

Attachment  A 

Second  Revised  Volume  No.  1 

Sixth  Revi.sed  Sheet  No.  17 

Third  Revi.sed  Sheet  No.  200 

Third  Revised  Sheet  No.  204 

Third  Revised  Sheet  No.  205 

Second  Revised  Sheet  No.  206 

Second  Revised  Sheet  No.  207 

Second  Revised  Sheet  .No.  208 

Second  Revised  Sheet  No.  209 
Original  Volume  No.  2 
Original  Sheet  Nos.  13. 14  and  15 

|FR  Doc.  95-.502  Filed  1-9-95;  8:45  ami 
BILLING  CODE  6717-01-M 


[Docket  No.  RP94-15&-006] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

Januarv-  4.  1995. 

Take  notice  that  on  December  27, 
1994,  Columbia  Gas  Transmission 
Corporation  (Columbia),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets,  to  be  effective 
October  1.  1994. 

Substitute  First  Revised  Sheet  No.  96 
Substitute  First  Revised  Sheet  No.  97 

Columbia  states  that  the  instant  filing 
is  being  made  to  revise  Columbia's 
October  6,  1994,  filing  in  Docket  No. 
RP94-1 58-002.  which  sets  forth  the 
monthly  amount  allocated  to  the 
Account  No.  191  direct  bill  of  each 
customer  for  the  elected  amortization 
periods  at  the  current  FERC  interest 
rates. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E., 
Washington.  D.C.  20426.  in  accordance 
with  Rule  211  of  the  Commission  s 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  Januarv-  11.  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  Columbia's  filings  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

iFR  Doc.  9=1-495  Filed  1-9-95:  8:45  ami 
BILLING  CODE  6717-01-M 


[Docket  No.  RP95-1 03-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

laniiary  4.  1995. 

Take  notice  that  on  December  30, 
1994.  Florida  Gas  Transmission 
Company  (FGT).  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1.  and  Original 
Volume  No.  1.  revised  tariff  sheets  set 
forth  in  Appendix  A  (Primar\'  Tariff 
Sheets)  to  effectuate  changes  in  the  rates 
and  terms  applicable  to  FGT's 
jurisdictional  services.  FGT  states  that 
the  proposed  rates  will  generate 
approximately  S9.7  million  more  in 
revenues  as  compared  to  the  level  of 
revenues  generated  under  the  currently- 
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Public  J^eference  Room. 
Linwood  A.  Watson,  |r.. 

Acting  Secretory. 

Appendix  A 

Third  Revised  Volume  No.  1 

.Substitute  Ninth  Revised  .Sheet  No.  8A 
First  Revised  Sheet  No.  8A.02 
Eighth  Revised  Sheet  No.  8B 
First  Revised  Sheet  No.  8B.01 
Second  Revised  Sheet  No.  32 
First  Revised  Sheet  No.  51 
First  Revised  Slieet  No.  52 
First  Revised  Sheet  No.  53 
First  Revised  Sheet  No.  54 
Second  Revised  Sheet  No.  116 
Second  Revised  Sheet  No.  117 
First  Revised  Sheet  No.  117A 
Third  Revised  Sheet  No.  119 
Second  Revised  Sheet  No.  130 
First  Revised  Sheet  No.  121 
Second  Revised  Sheet  No.  123 
First  Revised  Sheet  No.  124 
First  Revised  Sheet  No.  12a. 
Second  Revised  Sheet  No.  126 
First  Revised  Sheet  No.  128 
Second  Revised  Sheet  No.  129 
First  Revised  Sheet  No.  129A 
Original  Sheet  No.  129C 
Original  Sheet  No.  129D 
Original  Sheet  No.  129E 
Second  Revised  Sheet  No.  130 
First  Revised  Sheet  No.  133 
Second  Revised  Sheet  No.  133A 
First  Revised  Sheet  No.  160 
First  Revised  Sheet  No.  161 
Second  Revised  Sheet  No.  162 
First  Revised  Sheet  No.  163 
Third  Revised  Sheet  No.  176 
First  Revised  Sheet  No.  J  77 
Second  Revised  Sheet  No.  177A 
Fourth  Revised  Sheet  No.  178 
Third  Revised  Sheet  No.  179 
Fourth  Revised  Sheet  No.  180 
Second  Revised  Sheet  No.  181 
Original  Sheet  No.  181 A 
Original  Sheet  No.  181B 
Third  Revised  Sheet  No.  182 
Fourth  Revised  Sheet  No.  183 
Second  Revised  Sheet  No.  184 
First  Revised  Sheet  No  522 
First  Revised  Sheet  No.  523 
First  Revised  Sheet  No.  524 
First  Revised  Sheet  No.  525 
Second  Revised  Sheet  No.  526 
Second  Revised  Sheet  No.  527 
Second  Revised  Sheet  No.  165 
Second  Revised  Sheet  No.  167 
Second  Revised  Sheet  No.  168 
Second  Revised  Sheet  No.  169 
First  Revised  Sheet  No.  171 
Second  Revised  Sheet  No.  172 
Third  Revised  Sheet  No.  173 
Second  Revised  Sheet  No.  174 
Second  Revised  Sheet  No.  174.^ 
Second  Revised  Sheet  No.  175 

Original  Volume  No.  3 

Tenth  Revised  Sheet  No.  181 
First  Revised  Sheet  No.  182 
Tenth  Revised  Sheet  No.  265 
Tenih  Revised  Sheet  No.  395 
Second  Revised  Sheet  No.  452 
Tenth  Revised  Sheet  No.  453 


Seventh  Revised  Sheet  No.  486 
Seventh  Revised  Sheet  No.  549 
Seventh  Revised  Sheet  No.  584 
Sixth  Revised  Sheet  No.  640 
Third  Revised  Sheet  No.  811 
Second  Revised  Sheet  No.  827 
Second  Revised  Sheet  No.  862 
First  Revised  Sheet  No.  879 
Second  Revised  Sheet  No.  894 
First  Revised  Sheet  No.  913 
Second  Revised  Sheet  No.  927 
First  Revised  Sheet  No.  983 
Second  Revised  Sheet  No.  997 
First  Revised  Sheet  No.  1016 
Second  Revised  Sheet  No.  1032 

jFR  Dor  95^91  Filed  1-9-95;  8:45  am| 

BILLING  CODE  6717-01-M 


[Docket  No.  RP95-1 05-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Compliance  Filing 

January  4.  1995. 

Take  notice  that  on  December  30, 
1994  Florida  Gas  Transmission 
Company  (FGT)  tendered  for  filing 
schedules  detailing  certain  information 
related  to  the  Cash-Out  mechanism 
provided  for  in  Section  14  of  the 
General  Terms  and  Conditions  (GTC)  of 
its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1.  No  tariff  changes  are 
proposed  therein. 

FGT  states  that  on  November  1, 1993 
FGT  implemented  services  under  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1  pursuant  to  Order  No.  636  and  the 
Settlements  entered  into  by  FGT  and  its 
customers  in  resolution  of  FGT's 
restructuring  proceedings  in  Docket 
Nos.  RS92-16-000,  et  al.  Section  14 
provides  for  the  resolution  of 
differences  between  quantities  of  gas 
scheduled  and  physically  received  and/ 
or  delivered  each  month.  Section  14 
provides  that  the  elimination  of  any 
monthly  imbalances  not  resolved 
through  the  Book-Out  provisions  will  be 
by  cash  settlement  (Cash-Out). 

FGT  states  that  the  Cash-Out 
provisions  of  Section  14  provide  that 
different  imbalance  factors  and  price 
index  will  be  used  to  value  imbalances 
due  FGT  than  the  imbalance  factors  and 
price  index  used  to  value  imbalances 
due  the  imbalance  parties.  FGT  states 
that  the  purpose  of  the  weighted 
valuation  method  was  to  encourage 
shipper  adherence  to  scheduled 
quantities  to  maintain  the  integrity  of 
FGT's  system,  which  has  no  storage 
facilities  to  accommodate  imbalances. 

The  Commission  in  the  September  17, 
1993  Order  required  FGT  to  file  a  report 
with  its  next  rate  case  reflecting  its 
experience  with  the  Cash-Out  program 
and  to  credit  to  its  shippers  all  revenues 
derived  from  Cash-Outs  which  exceed 
the  actual  cost  to  FGT  to  maintain  a 


reasonable  system  balance.  FGT  states 
that  these  provisions  were  included  to 
cn.sure  that  any  potential  benefit 
resulting  from  the  price  differentia!  in 
the  St.  Helena  index  used  to  value 
imbalances  due  FGT  and  the  Tivoli 
index  used  to  value  imbalances  due 
imbalance  parties  was  properly 
accounted  for.  These  requirements  are 
also  reflected  in  Sections  14.B.7.  and  8. 
of  the  GTC  of  FGT's  Tariff. 

FGT  states  that  the  instant  filing  is 
made  in  compliance  with  the 
Commissions  September  17  Order  and 
the  provisions  of  FGTs  Section  14  of 
the  GTC  of  FGT's  Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  .Motion 
to  Intervene  or  Protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capital  Street,  N.E..  Washington. 
D.C.  20426.  in  acconiance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  January  11,  1995. 
Protests  will  be  considered  bv  the 
Commission  in  determining  the 
appropriate  actions  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  .Motion  to 
Intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubfic  inspertion-j. 
Linwood  A.  Watson,  Ir., 
Acting  Secrftary 

jFR  Doc.  95-501  Filed  l-«f-95;  H:-i.S  ami 
BILLING  COOE  6717-01-M 


[Docket  No.  RP95-109-000) 

Kern  River  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

lanuary  4, 1995. 

Take  notice  that  on  December  30, 
1994,  Kern  River  Gas  Transmission 
Company  (Kern  River),  tendered  for 
filing  as  part  of  its  FLRC  Gas  Tariff.  First 
Revised  Volume  No.  1,  the  following 
tariff  sheets  to  become  effective  on 
January  29,  1995: 

First  Revised  Sheet  No.  'JS 
First  Revised  Sheet  .No.  106 
Firs;  Revised  Slieet  No.  114 
Fir.st  Revised  Sheet  No.  81  .S 
First  Revised  Sheet  No.  »2b 
First  Revised  Sheet  No.  858 

Kern  River  states  that  the  revised  tariff 
.sheets  are  being  filed  in  order  to  permit 
shippers  under  all  of  Kern  River's  Part 
284  open-access  firm  and  interniptible 
transportation  service  rate  schedules  to 
submit  monthly  nominations  for  service 
no  later  than  two  business  days  prior  to 
the  beginning  of  the  month,  instead  of 


three  business  days  in  advance  as 
required  by  Kern  River's  current  tariff. 
Kern  River  states  that  this  revised 
nominations  requirement  will  provide 
Kern  Rivers  shippers  with  added 
Hexibility  in  arranging  their  monthly 
business  transactions. 

In  addition,  Kern  River  states  that  the 
two  business  day  nominations 
requirement  will  allow  Kern  River's 
shippers  to  compete  more  fairly  with 
shippers  on  competing  pipelines  serving 
the  Nevada  and  California  markets 
which  already  have  a  two  business  day 
nominations  requirement,  ini-luding  El 
Paso  Natural  Gas  Compan\', 
Transwestern  Pipeline  Cor.Tpany,  and 
Mojave  Pipeline  Company.  Kern  River 
states  that  the  two  business  dav 
requirement  is  also  consistent  with 
nominations  requirements  on  pipelines 
which  interconnect  with  Kern  River, 
such  as  .Northwest  Pipeline  Corporation. 
In  addition  to  the  nominations  deadline 
revisions,  Kern  River  has  also  revised 
§^  13.1(a)  and  13.1(0)  of  the  General 
Terms  and  Conditions  of  its  tariff  to 
indicate  that  nominations  should  be 
directed  to  the  attention  of  Kern  River's 
Transportation  Operations  department 
instead  of  the  Volume  Coordination 
department.  Kern  River  states  that  this 
revision  is  necessary  to  conform  the 
tariff  with  a  recent  change  in  Kern 
Rivers  organizational  stnictun'. 

Kern  River  .states  that  copies  of  the 
filing  were  served  upon  Kern  Rivor  Gas 
Transmission  Company's  jurisdictional 
customers. 

,^ny  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commissitin.  825 
Nonh  Capitol  Street,  N.E..  Washington. 
D.C.  20426.  in  accordance  with^W  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
AH  such  motions  or  protests  should  be 
filed  on  or  before  January  11,  1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room, 
Linwood  A.  Watson.  )r., 
Arljng  Secretory. 
(FR  Doc.  9.5-505  Filed  l-?l-95:  8:45  am] 

BH.LIWG  COOE  871 7-01 -M 


[Docket  No.  RP95-101-000] 

K  N  Interstate  Gas  Transmission  Co., 
Notice  of  Request  (or  Waiver  of  Tartfl 
Provisions 

|;inuary  4,  1995 

Take  notice  that  on  December  23,  ^ 
1994.  K  N  Interstate  Gas  Transmission 
Co.  (KNI),  tendered  filing  a  request  for 
lemporarv  waiver  of  .Sections  27  and  28 
of  KNIs  FERC  Ga.s  Tariff,  Second 
Revised  Volume  No.  1-B,  and  Section 
31  of  the  KNIs  First  Revised  Volume 
No.  1-D. 

KNI  is  requesting  waiver  to  allow  KM 
to  defer  making  the  reconciliation 
filings  and  refunds  required  thereunder 
until  such  time  as  the  fixed  cost 
allocated  to  the  interruptible 
transportation  (IT)  rate  is  established 
and  the  methodology  for  crediting 
revenues  from  the  storage  serv-c  e  has 
been  established. 

KNI  requests  that  the  Commission 
grant  a  temporary  waiver  of  the 
compliance  with  .Sections  27,  28,  and  31 
of  its  FERC  Gas  Tariff  concerning 
crediting  of  excess  storage  and  I'T 
revenue  until  such  time  as  the 
Commission  has  ruled  on  the  proposed 
S&A  filed  by  KNI  in  Docket  No.  RP94- 
93-000.  KM  proposes  to  file  a 
reconciliation  pursuant  to  Sections  27, 
28,  and  31  within  30  days  after  the 
Commission  has  issued  a  final  order  on 
the  .S&A 

Any  person  desiring  to  be  heard  or  tu 
protest  .«:<5id  filing  should  file  a  petition 
to  inter.ene  or  protest  with  die  Federal 
Energy  Regulatory  Commission,  825 
North  Cjpitol  Street,  N.E..  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Prac'ic  e  and  Procedure.  All  sur.h 
petitions  or  protests  should  be  filed  on 
orbefon;  January  11,  1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  filr  3  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  fur  public 
inspection. 
Linwood  A.  Watson.  |r.. 
Acting  Sf^rftary. 

|FR  Dot..  ?).5-»93  Filed  1-9-95;  a-.-i:,  a:..| 
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[Docket  Nc .  RP95-1 04-000] 

Mississip(}i  River  Transmission 
Corporation;  Notice  of  Proposed 
Changes 


Januar>'4.    995 


Take  ndtice 
1994. 


IS  51 


that  on  December  30. 
issippi  River  Transmission 
Corporatii  )n  (MRT)  tendered  for  filing  as 
■    '  •■    FERC  Gas  Tariff,  Third 
ised  Violume  No.  1,  the  following 
with  an  effective  dale  of 
1995: 
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Revi 
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January 
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iRev 
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states  that  the  purpose  of  this 
adjust  its  rates  to  reflect 
Gas  Supply  Realignment 
(GS|<C)  of  $647,308,  plus 

interest,  pursuant  to  Section 

General  Terms  and 

of  MRT"s  Tariff.  MRT  states 

includes  the  "Price 
"  cost  of  continuing  to 
linder  certain  gas  supply 

luring  the  months  of  July 
September  1994  and  GSRC 
t/Bpydown  costs  incurred  during 
May,  1994  through 
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fil  ng: 
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available 
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Commiss 
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ths 
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Federal 
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Washi 
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jFRDoc 
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n  FERC  Tariff 


states  that  copies  of  its  filing  are 
or  inspection  at  its  business 

Ideated  in  St.  Louis,  Missouri, 
jeen  mailed  to  all  of  its 

c  listomers  and  the  State 
ons  of  Arkansas.  Missouri  and 


pefson  desiring  to  be  heard  or 
subject  filing  should  file  a 
intervene  or  protest  with  the 
Energy  Regulatory  Commission. 
Capitol  Street.  N.E.. 
n,  D.C.  20426,  in  accordance 
ons  385.211  and  385.214  of 
ission's  Rules  of  Practice  and 
(18  CFR  385.211  and 
All  such  motions  and  protests 
filed  on  or  before  Janucuy  11, 
Protests  will  be  considered  by  the 
on  in  determining  the 

action  to  be  taken,  but  will 
to  make  protestants  parties  to 
proce  jding.  Any  person  wishing  to 
party  must  file  a  motion  to 
Copies  of  this  filing  are  on 
he  Commission  and  available 
inspection. 
9b-500  Filed  1-9-95;  8:45  am] 


BILLING  C0(E  8717-01-M 


[Docket  No.  RP95-1 1 1-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Proposed  Change  in  FERC  Gas 
Tariff 

fanuaVy  4, 1995. 
Take  notice  that  on  December  29, 

1994,  Northwest  Pipeline  Corporation 
(Northwest),  tendered  for  filing  and 
acceptance  as  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1, 
Second  Revised  Sheet  No.  292,  with  a 
proposed  effective  date  of  January  29. 

1995.  Northwest  also  submitted  to  the 
Commission  an  October  31,  1994 
Account  No.  191  report  (October 
Report). 

Northwest  states  that  the  purposes  of 
this  filing  are  (1)  to  propose  direct 
billing  the  Account  No.  191  amounts 
applicable  to  the  Converting  Customers 
shown  on  Second  Revised  Sheet  No. 
292  and  (2)  to  file  an  October  Report 
with  the  Commission  detailing 
Northwest's  October  31,  1994,  Account 
No.  191  subaccount  balances  that 
pertain  to  the  Converting  Customers  as 
described  in  Section  28.3  of  the  General 
Terms  and  Conditions  of  Northwest's 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1.  The  October  Report  reflects 
additional  gas  costs  pertaining  to  the 
Converting  Customers  recorded  in 
Northwest's  Account  No.  191 
subsequent  to  the  period  covered  by 
Northwest's  December  30,  1993.  filing 
in  Docket  No.  RP94-1 07-000. 
Northwest  proposes  to  direct  bill  the 
Converting  Customers  listed  on  the 
proposed  Second  Revised  Sheet  No. 
292,  including  interest  through  the 
billing  date,  within  sixty  days  after 
Commission  acceptance. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  each  of 
Nordiwest's  affected  former 
jurisdictional  sales  customers,  upon  all 
inter\enors  in  Docket  Nos.  RP94-107 
and  RP94-410.  and  upon  relevant  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  lie  filed  on  or  before  January  11. 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  95-507  Filed  1-9-95;  8:45  am] 

BILLING  CODE  6717-41-M 

[Docket  No.  RP95-1 07-000] 

Sea  Robin  Pipeline  Company;  Notice 
of  Flowthrough  Crediting  Report 

Januarj'  4. 1995. 

Take  notice  that  on  December  30. 
1994.  Sea  Robin  Pipeline  Company  (Sea 
Robin)  tendered  for  filing  a  report 
setting  forth  amounts  due  shippers 
through  its  Annual  Flowthrough 
Crediting  Mechanism.  This  report  is 
filed  pursuant  to  Section  27  of  the 
General  Terms  and  Conditions  of  Sea 
Robin's  FERC  Gas  Tariff  which  requires 
the  crediting  of  certain  amounts 
received  as  a  result  of  resolving  monthly 
imbalances  between  its  gas  and 
liquefiable  shippers  and  under  its 
operational  balancing  agreements,  and 
imposing  scheduling  penalties  during 
the  12  months  ended  October  31,  1994 
period. 

Sea  Robin  states  that  copies  of  Sea 
Robin's  filing  will  be  served  upon  all  of 
Sea  Robin's  customers,  interested 
commissions  and  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (Section  385.214 
and  385.211).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
January  11.  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson.  )r., 
Acting  Secretary: 

[FR  Doc.  95-503  Filed  1-9-95;  8:45  am) 
BILLING  CODE  671 7-01 -M 

[Docket  No.  RP95-1 08-000] 

Southern  Natural  Gas  Company; 
Notice  of  GSR  Revised  Tariff  Sheets 

January-  4.  1995. 

Take  notice  that  on  December  30. 
1994,  Southern  Natural  Gas  Company 
(Southern)  submitted  for  filing  as  part  of 


its  FERC  Gas  Tariff.  Seventh.  Revised 
Volume  No.  1.  the  following  tariff  sheets 
to  reflect  a  change  in  its  FT/FT-NN  GSR 
Surcharge  and  its  Interruptible 
Transportation  Rates  due  to  an  increase 
in  the  FERC  interest  rate  effective 
January  1.  1995: 

First  Sub.  First  Alt.  Fiftwnlh  Kevispd  Sheet 

No.  15 
First  Sub.  First  Alt.  Fifteenth  Revised  Sheet 

No.  17 
I'irst  Sub.  First  Alt.  Ninth  Revised  Sheet  No. 

18 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 
intervening  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E..  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  January*  11,  1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
."Xny  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Southern's  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson.  |r., 
Acting  Secretary 

IFR  Doc.  95-504  Filed  1-9-95;  8:45  ;)m| 
BILLING  COOE  e717-01-M 

[Docket  No.  SA95-2-000] 

Southern  California  Gas  Company; 
Notice  of  Petition  for  Adjustment 

January  4,  199i. 

Take  notice  that  on  December  21. 
1994,  Southern  California  Gas  Company 
(SoCal),  filed  pursuant  to  Section  502(c) 
of  the  Natural  Gas  Policy  Act  of  1978 
(NGPA).  a  petition  for  adjustment  from 
Section  284.123(b)(l)(ii)  of  die 
Commission's  Regulations  to  permit 
SoCal  to  use  its  tariff  on  file  with  the 
Public  Utilities  Commission  of  the  State 
of  California  (CPUC),  for  hub  (parking, 
loaning,  and  wheeling)  services 
performed  pursuant  to  NGPA  StH.tion 

:ni. 

In  support  of  its  petition.  Sor^il  states 
that  it  is  a  local  distribution  company 
operating  in  the  State  of  California,  and 
is  a  gas  utility  subject  to  the  jurisdiction 
of  the  CPUC.  SoCal's  transportation  and 
storage  rates  are  subjcti  to  regulation  by 
the  CPUC.  SoCal  anticipates  providing 
.Section  311  hub  services  on  behalf  of 


interstate  pipeline  companies  or  local 
distribution  companies  served  by 
interstate  pipeline  companies  for  a 
charge  not  to  exceed  the  rates  on  file 
with  the  TRC,  as  follows: 

Hub  Loaning:  S0.6922  per  Dth  per  transaction 
Hub  Parking;  S0.6922  per  Dth  per  transaction 
Hub  Wheeling:  S0.7414  per  Dth  per 

transaction 

The  regulations  applicable  to  this 
proceeding  are  found  in  Subpart  K  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  Any  person  desiring  to 
participate  in  this  rate  proceeding  must 
file  a  motion  to  intervene  in  accordance 
with  Sections  385.211  and  385.214  of 
the  Commission's  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
within  15  days  after  publication  of  this 
notice  in  the  Federal  Register.  The 
petition  for  adjustment  is  on  file  with 
the  Commission  and  is  available  for 
public  inspection. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary 
IFR  Dor.  fl5-511  Filed  1-9-95:  8:45  ain| 

BILLING  COOE  6717-01-M 


[Docket  No.  RP94-1 87-004] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Compliance  Filing 

I.Tnuary  4,  1!)95. 

Take  notice  that  on  December  29, 
1994.  Tennessee  Gas  Pipeline  Company 
(Tennessee),  filed  Third  Sub  Original 
Sheet  No.  22A  for  a  proposed  effective 
date  of  August  22.  1994.  and  Sub  First 
Revised  Sheet  No.  22A  and  Second  Sub 
First  Revised  Sheet  No.  22A  for  a 
proposed  effective  date  of  November  1. 
1994. 

Tennessee  states  that  the  revised  tariff 
sheets  are  in  compliance  with  a 
Decemlier  8.  1994  Letter  Order,  issued 
pursuant  to  §  375.307(b)(1)  and  (b)(3)  by 
OPR — Rate  Analvsis  Branch  I  in  Docket 
No.  RP94-187-ob3.  The  Letter  Order 
directed  Tennessee  to  file  revised  tariff 
sheets  to  effect  a  correction  to  the 
language  in  footnote  1  of  the  tariff 
sheets. 

Tennessee  states  that  copies  of  the 
filing*have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  protest  with 
reference  to  said  filing  should  file  a 
protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section  211 
of  the  Commission's  Rules  of  Practif;e 
and  Procedure.  18  CFR  385.211.  All 
such  protests  should  be  filcHl  on  or 
before  January  11, 1995.  Protests  will  be 


considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  this  proceeding. 
Copies  of  this  fifing  are  on  file  and 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr.,  ' 

Acting  Secretary. 

IFR  Do( .  93-494  Filed  1-9-95;  8:45  ami 
BILUNG  COOE  $717-01-M 

[Docket  No.  CP95-1 25-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

January  4. 1995. 

Take  notice  that  on  December  21. 
1994,  Tennessee  Gas  Pipeline  Companv 
(Tennessee),  P.O.  Box  2511.  Houston. 
Texas  77252.  filed  in  Docket  No.  CP95- 
125-000.  a  request  pursuant  to  Sections 
157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Aci  (18  CFR  157.205  and 
157.212)  for  authorization  to  establish  a 
delivery  point  by  reversing  an  ousting 
receipt  meter  for  its  existing  customer. 
Mississippi  Valley  Gas  Company 
(Mississippi  Valley),  under  Tennessee's 
blanket  certific:ate  issued  to  Tennessee 
in  Docket  No.  CP82-4 13-000  pursuant 
to  Section  7  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Tennessee  proposes  to  reverse  its 
check  valve  located  in  Lowndes  County, 
Mississippi  and  install  electronic  gas 
measurf?ment  (E.G.M.).  Mississippi 
Valley  proposes  to  reverse  its  existing 
Meter  No.  1-1758  into  a  delivery 
facility.  Tennessee  will  install,  own, 
operate  and  maintain  the  E.G.M.  and 
will  operate  the  measurement  facilities. 
Mississippi  Valley  will  own  and 
maintain  the  measurement  facilities. 
The  estimated  cost  for  the  project  is 
S20.100.  100%  reimbursible  to 
Tennessee. 

"  Termessee  states  that  the  total 
quantities  to  be  delivered  for 
Mississippi  Valley  will  not  exc:ec>d  the 
total  quantities  authorized.  Tennessee 
asserts  that  the  establishment  of  the 
proposed  delivery  meter  is  not 
prohibited  by  Tennessee's  tariff  and  that 
it  has  sufficient  capacity  to  acxomplish 
the  deliveries  at  the  proposed  new 
deliverv  meter  without  detriment  or 
disadvantage  to  any  of  TennesstHj's 
other  customers. 

Any  p'Tson  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commi.ssion. 
file  pursuant  to  Rule  214  of  the 
Commission's  Prof:edurai  Rules  (18  CFR 


2584 


385.214)  a 
of  intervention 
157.205  of 
Natural  Ga  > 
protest  to 
filed  withi 
the  proposed 
be  authorized 
time  allowf  d 
protest  is 
within  30 
for  filing  a 
shall  be 
authorizat 
the  Natura 
Lin  wood  A. 
Acting  Secrdfary. 
|FR  Doc.  9!s4499 
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notion  to  intervene  or  notice 
and  pursuant  to  Section 
iie  Regulations  under  the 
Act  (18  CFR  157.205)  a 

request.  If  no  protest  is 
the  time  allowed  therefor, 
activity  shall  be  deemed  to 
effective  the  day  after  the 
for  filing  a  protest.  If  a 
and  not  withdrawn 
c  ays  after  the  time  allowed 
jrotest,  the  instant  request 
trepted  as  an  application  for 
pursuant  to  Section  7  of 
Gas  Act. 
bVatson,  )r.. 
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Filed  1-9-95;  8.45  ami 
B717-01-M 


[Docket  No.  RP95-11 2-000] 

Tennessee!  Gas  Pipeline  Company; 
Notice  of  Proposed  Ctianges  in  FERC 
Gas  Tariff 


,  1 


Tenr  essee 
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1995. 
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Gas  Tariff  to  modify  its 
,  effective  February  1, 


,  ral  es 
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states  that  the  changes  will 
Tennessee's  cost  of  service  by 
ion.  Tennessee  states  that 
is  necessitated  by, 
things,  an  increase  in  gas 
ijelated  expenses  and  an 
costs  to  operate  and 
s  pipeline.  Tennessee  states 
pr  iposed  rates  reflect 

s  ongoing  costs  of  providing 
services, 
perion  desiring  to  be  heard  or  to 
filing  should  file  a  petition 
or  protest  with  the  Federal 
Regulatory  Commission,  825 
Cap  tol  Street,  N.E..  Washington, 
in  accordance  with  Rules 
4  of  the  Commission's  Rules 
and  Procedure.  All  such 
protests  should  be  filed  on 
inuary  11. 1995.  Protests  will 
dered  by  the  Commission  in 
the  appropriate  action  to  be 
ivill  not  serve  to  make 
parties  to  the  proceeding, 
wishing  to  become  a  party 
motion  to  intervene.  Copies 
are  on  file  with  the 


tg' 


Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

I  PR  Doc.  95-508  Filed  1-9-95;  8:45  am] 

BILLING  CODE  6717-01-M 

[Docket  No.  RP95-1 02-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

January  4. 1995. 

Take  notice  that  on  December  29, 
1994,  Texas  Gas  Transmission 
Corporation  (Texas  Gas),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  with  a  proposed  effective 
date  of  February  1,  1995: 

Fifth  Revised  Seventh  Revised  Sheet  No.  10 
Fifth  Revised  Fourth  Revised  Sheet  No.  11 
Third  Revised  First  Revised  Sheet  No.  11.1 
First  Revised  First  Revised  Sheet  No.  15 
First  Revised  First  Revised  Sheet  No.  16; 

and 

a  statement  in  compliance  with  the 
provisions  in  Docket  No.  RP93-106  as 
approved  in  the  "Order  Approving 
Settlement"  issued  September  21,  1994 
(68  FERC  61,348).  and  in  Docket  Nos. 
RS92-24  and  RP94-119,  et  al,  as 
respects  Section  33.3(0  and  33.3(g)  of 
the  General  Terms  and  Conditions  of 
Texas  Gas's  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1. 

Texas  Gas  states  that  the  filing 
contains  a  statement  reflecting: 

(1)  The  aggregate  amount  of  Gas 
Supply  Realignment  Costs  incurred  and 
allocated  to  be  collected  during  the 
twelve-month  period  November  1,  1993, 
through  October  31,  1994,  from  Rate 
Schedule  IT,  and 

(2)  The  aggregate  amount  of  Gas 
Supply  Realignment  Costs  deemed 
collected  during  the  same  year  by  Texas 
Gas  under  Rate  Schedule  IT  as 
determined  pursuant  to  Section  33.3(g) 
of  the  General  Terms  and  Conditions  of 
Texas  Gas's  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1. 

Texas  Gas  also  states  that 
additionally,  the  filing  reflects  an 
Interruptible  Revenue  Credit 
Adjustment  which  proposes  to  reduce 
base  rates  under  Rate  Schedules  FT, 
NNS.  and  SGT,  effective  Februarj'  1, 
1995. 

Texas  Gas  states  that  copies  of  the 
instant  filing  are  being  mailed  to  Texas 
Gas's  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory-  Commission,  825 


North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  January  11, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary: 

|FR  Doc.  95-492  Filed  1-9-95;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  TM95-3-1 7-000] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

January  4.  1995. 

Take  notice  that  on  December  30, 
1994,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1  and 
Original  Volume  No.  2,  the  revised  tariff 
sheets  listed  on  Appendix  A  to  the 
filing. 

The  proposed  effective  date  of  these 
revised  tariff  sheets  is  February  1, 1995. 

Texas  Eastern  states  that  these  revised 
tariff  sheets,  which  reflect  a  rate 
reduction  on  a  100%  load  factor  basis, 
are  filed  pursuant  to  Section  15.1, 
Electric  Power  Cost  (EPC)  Adjustment, 
of  the  General  Terms  and  Conditions  of 
Texas  Eastern's  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1.  Texas  Eastern 
states  that  Section  15.1  provides  that 
Texas  Eastern  shall  file  to  be  effective 
each  February  1  revised  rates  for  each 
applicable  zone  and  rate  schedule  based 
upon  the  projected  annual  electric 
power  costs  required  for  the  operation 
of  transmission  compressor  stations 
with  electric  motor  prime  movers  and  to 
also  reflect  the  EPC  Surcharge  which  is 
designed  to  clear  the  balance  in  the 
Deferred  EPC  Account  as  of  October  31. 
1994. 

Texas  Eastern  states  that  these  revised 
tariff  sheets  are  being  filed  to  reflect 
changes  in  Texas  Eastern's  projected 
expenditures  for  electric  power  for  the 
twelve  month  period  t)eginning 
February  1. 1995  based  upon  the  latest 
available  actual  expenditures  for  the 
twelve  month  period  ending  October  31, 
1994. 


Texas  Eastern  states  that  copies  of  its 
filing  have  been  served  on  all  firm 
customers  of  Texas  Eastern  and  current 
interruptible  shippers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  January  11,  1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  a 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

|FR  Doc.  95-513  Filed  1-9-95;  8:45  am) 
BILLING  CODE  6717-01-M 


[Docket  No.  RP95-1ia-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Tariff  Filing 

January  4, 1995. 

Take  notice  that  on  December  30, 
1994,  Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL),  herewith  submits 
for  filing  certain  revised  tariff  sheets  to 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  which  tariff  sheets  are 
enumerated  in  the  appendices  attached 
to  the  filing.  Such  tariff  sheets  are 
proposed  to  be  effective  February  1, 
1995. 

TGPL  states  that  the  purpose  of  the 
instant  filing  is  to  revise  certain  tariff 
sheets  in  TGPL's  Volume  No.  1  Tariff  to 
(i)  clean  up  various  spelling, 
punctuation,  wording  and  reference 
errors  (ii)  eliminate  expired  producer 
settlement  payment  recovery  provisions 
and  (iii)  update  the  index  of  purchasers. 

TGPL  states  that  copies  of  the  instant 
filing  are  being  mailed  to  customers. 
State  Commissions  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  January  1 1 ,  1995. 


Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  95-509  Filed  1-9-95:  8:45  ami 
BILLING  CODE  6717-01-M 


[Docket  No.  SA95-1-000] 

Western  Gas  Resources  Storage,  Inc.; 
Notice  of  Petition  for  Adjustment 

January  4, 1995. 

Take  notice  that  on  December  2,  1994, 
Western  Gas  Resources  Storage,  Inc. 
(WGRS),  filed  pursuant  to  Section 
502(c)  of  the  Natural  Gas  Policy  Act  of 
1978  (NGPA),  a  petition  for  adjustment 
ft-om  Section  284.123(b)(l)(ii)  of  the 
Commission's  Regulations  to  permit 
WGRS  to  use  its  tariff  on  file  widi  the 
Railroad  Commission  of  Texas  (TRC), 
for  suspendable  firm  storage  and 
storage-related  transportation  services 
performed  pursuant  to  NGPA  Section 
311. 

In  support  of  its  petition,  WGRS  states 
that  it  is  an  intrastate  pipeline  operating 
in  the  State  of  Texas,  and  is  a  gas  utility 
subject  to  the  jurisdiction  of  the  TRC. 
WGRS  owns  and  operates  the  Katy  Gas 
Storage  Facility,  which  consists  of  a 
storage  cavern  and  associated  pipeline 
facilities  as  well  as  a  header  system. 
WGRS's  transportation  and  storage  rates 
are  subject  to  regulation  by  the  TRC. 
WGRS  anticipates  providing 
suspendable  firm  Section  311  storage 
service  on  behalf  of  interstate  pipeline 
companies  or  local  distribution 
companies  served  by  interstate  pipeline 
companies  for  negotiated  rates  not  to 
exceed  the  rates  for  suspendable 
intrastate  service  on  file  with  the  TRC 
under  Tariff  No.  TN-3199-TT-7. 

The  regulations  applicable  to  this 
proceeding  are  found  in  Subpart  K  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  Any  person  desiring  to 
participate  in  this  rate  proceeding  must 
file  a  motion  to  intervene  in  accordance 
vdth  sections  385.211  and  385.214  of 
the  Commission's  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
within  15  days  after  publication  of  this 
notice  in  the  Federal  Register.  The 
petition  for  adjustment  is  on  file  with 


the  Commission  and  is  available  for 

public  inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  95-510  Filed  1-9-95;  8:45  ain| 

BILLING  CODE  6717-01-M 


[Docket  No.  GT95-1 5-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Filing 

January  4, 1995. 

Take  notice  that  on  December  30, 
1994,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  revised 
tariff  sheets,  with  an  effective  date  of 
December  30, 1994. 

Williston  Basin  states  that  the  revised 
tariff  sheets  are  being  filed  to  update  its 
Master  Receipt/Delivery  Point  List. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  11, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  95-498  Filed  1-9-95:  8:45  anil 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP95-1 10-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Tariff  Filing 

January  4, 1995. 

Take  notice  that  on  December  30. 
1994,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  certain 
revised  tariff  sheets,  with  an  effective 
date  of  February  1,  1995. 

Williston  Basin  states  that  the  revised 
tariff  sheets  are  being  filed  pursuant  to 
Order  Nos.  636,  et  seq.,  and  Section 
39.3.3  of  Williston  Basin's  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1.  to 
implement  the  recovery  of  $925,000  of 
Gas  Supply  Realignment  Transition 
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costs.  UiH  er  the  filing,  Williston  Basin 
is  proposi  ig  to  recover  ninety  percent  of 
the  costs  t  irough  an  increase  in  the 
existing  n  servation  charge  surcharge  of 
1 2.552t  p<  ir  equivalent  dkt  of  Maximum 
Daily  Delivery  Quantity  applicable  to 
Rate  Sche  lule  FT-1  and  an  increase  in 
the  existir  g  volumetric  reservation 
charge  suj  charge  of  2.510t  per  dkt 
applicablt  to  Rate  Schedule  ST-1. 
Williston  3asin  proposes  to  recover  the 
remaining  ten  percent  of  the  costs 
through  ai  i  increase  in  the  existing  base 
rate  unit  c  ost  of  0.587t  per  dkt 
applicable  to  Rate  Schedule  lT-1. 

Any  peoson  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North" Capfitol  Street.  N.E..  Washington. 
D.C.  2042b.  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  a»d  385.214).  All  such  motions 
or  protest!  should  be  filed  on  or  before 
January  11 .  1995.  Protests  will  be 
considere(  1  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  persdn  wishing  to  become  a  party 
to  the  pro^reeding  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 
with  the  Commission  and  are  available 


for  public 


inspection. 
Jr.. 


Lin  wood  A .  Watson. 

Acting  Sen  ntary. 

ira  Doa  9;  -506  Filed  1-9-95;  8:45  ami 

BILUNG  COOf  e717-0t-M 


[Docket  Na.  TIM9&-2-49-000] 

Williston  Pasin  Interstate  Pipeline 
Company;  Notice  of  Fuel 
Reimbursement  Charge  Filing 


January  4, 

Take  ncttice 
1994.  Wil 
Company 
filing  as 
following 


995. 

that  on  December  30. 
iston  Basin  Interstate  Pipeline 
(Williston  Basin),  tendered  for 

of  its  FERC  Gas  Tariff  the 
revised  tariff  sheets: 


put 


Original  Volume  ] 
Fifty-fifth  i 


JMI 


Second  Rr  ised  Volume  No.  1 

Ninth  Revi  led  Sheet  No.  15 
Fourth  Revised  Sheet  No.  ISA 
Ninth  Re%i »d  Sheet  No.  16 
Fourth  Rev  ised  Sheet  No.  16A 
.Ninth  Revi  ;ed  Sheet  No.  18 
Fourth  Rev  ised  Sheet  No.  18A 
Fourth  Rev  ised  Sheet  No.  19 
Fourth  Rev  ised  Sheet  No.  20 
Ninth  Revi  led  Sheet  No.  21 


jNo.  2 

Bvised  Sheet  No.  10 
Fifty-fifth  tevised  Sheet  No.  IIB 


The  pre  posed  effective  date  of  the 
tariff  sheqts  is  February'  1, 1995. 


Williston  Basin  states  that  the  revised 
tariff  sheets  reflect  revisions  to  the  fuel 
reimbursement  charge  and  percentage 
components  of  the  Company's  relevant 
gathering,  transportation  and  storage 
rates,  pursuant  to  Williston  Basin's  Fuel 
Reimbursement  Adjustment  Provision, 
contained  in  Section  38  of  the  General 
Terms  and  Conditions  of  Second 
Revised  Volume  No.  1  of  Williston 
Basin's  FERC  Gas  Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North' Capitol  Street,  N.E.,  Washington. 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  11, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  m.ake  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
LinwDod  A.  Watson,  fr.. 
Acting  Secretary. 
[FR  Doc.  95-512  Filed  1-9-95;  8:45  am] 

BILLING  COO€  671 7-01 -M 


Office  of  Fossil  Energy 

[Docket  No.  FE-R-79-43B] 

Electric  and  Gas  Utilities  Covered  in 
1995  by  Titles  I  and  III  of  the  Public 
Utility  Regulatory  Policies  Act  of  1978 
and  Requirements  for  State  Regulatory 
Autttorities  to  ftotify  the  Department  of 
Energy 

agency:  Office  of  Fossil  Energy 
Department  of  Energy. 
action:  Notice. 

SUMMARY:  Sections  102(c)  and  301(d)  of 
the  Public  Utility  Regulatory  Policies 
Act  of  1978  (PURPA)  require  the 
Secretarj'  of  Energy  to  publish  a  list, 
before  the  beginning  of  each  calendar 
year,  identifying  each  electric  utility 
and  gas  utility  to  which  Titles  I  and  III 
of  PURPA  apply  during  such  calendar 
year.  The  1995  list  is  published  here  as 
two  separate  tabulations.  Appendix  A 
lists  the  covered  utilities  by  State,  and 
Appendix  B  Usts  them  alphabetically. 

Each  State  regulatory  authority  is 
riH^uired,  pursuant  to  sections  102(c) 
and  301(d)  of  PURPA,  to  notify  the 
Secretary  of  Energy  of  each  electric 
utility  and  gas  utility  on  the  list  for 
'.vhich  such  State  rep,ulatorv  authority 


has  ratemaking  authority.  In  addition, 
written  comments  are  requested  on  the 
accuracy  of  the  list  of  electric  utilities 
and  gas  utilities. 

DATES:  Notifications  by  State  regulatory 
authorities  and  written  comments  must 
be  received  by  no  later  than  4:30  p.m. 
on  February  15, 1995. 
ADDRESSES:  Notifications  and  written 
comments  should  be  forwarded  to: 
Department  of  Energy,  Office  of  Coal 
and  Electricity.  FE-52, 1000 
Independence  Avenue,  SW.,  room  3F- 
070,  Docket  No.  FE-R-79-43B, 
Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Mintz.  Office  of  Coal  and 
Electricity,  Fossil  Energy.  Department  of 
Energy,  1000  Independence  Avenue. 
SW..  room  3F-070,  FE-52.  Washington. 
D.C.  20585.  Telephone  202/586-9506. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Pursuaiit  to  sections  102(c)  and  301(d) 
of  PURPA.  Pub.  L.  95-617.  92  Stat.  3117 
et  seq.  (16  U.S.C.  2601  et  seq.. 
hereinafter  referred  to  as  the  Act)  the 
Department  of  Energy  (DOE)  is  required 
to  publish  a  list  of  utilities  to  which 
Titles  I  and  lU  of  PURPA  apply  in  1995. 

State  regulatory  authorities  are 
required  by  the  Act  to  notify  the 
Secretar>'  of  Energy  as  to  their 
ratemaking  authority  over  the  listed 
utilities.  The  inclusion  or  exclusion  of 
any  utility  on  or  from  the  list  does  not 
affect  the  legal  obligations  of  such 
utility  or  the  responsible  authority 
under  the  Act. 

The  term  "State  regulatory  authority" 
means  any  State,  including  the  Ehstrict 
of  Columbia  and  Puerto  Rico,  or  a 
political  sutxiivision  thereof,  and  any 
agency  or  instrumentality,  which  has 
authority  to  fix,  modify,  approve,  or 
disapprove  rates  with  respect  to  the  sale 
of  electric  energy  or  natural  gas  by  any 
utility  (other  than  such  State  agency).  In 
the  case  of  a  utility  for  which  the 
Tennessee  Valley  Authority  (TV A)  has 
ratemaking  authority,  the  term  "State 
regulatory  authority"  means  the  TV  A. 

Title  I  of  PURPA  sets  forth  ratemaking 
and  regulatory  polic>'  standards  with 
respect  to  electric  utilities.  Section 
102(c)  of  Title  I  requires  the  Secretary  of 
Energy  to  publish  a  list,  before  the 
beginning  of  each  calendar  year, 
identifying  each  electric  utility  to  which 
Title  I  applies  during  such  calendar 
year.  An  electric  utility  is  defined  as  any 
person.  State  agency,  or  Federal  agency 
that  sells  electric  energy.  An  electric 
utility  is  covered  by  Title  I  for  any 
calendar  year  if  it  had  total  sales  of 
electric  energy,  for  purposes  other  than 
resale,  in  excess  of  500  million  kilowatt- 


hours  during  any  calendar  year 
beginning  after  December  31,  1975,  and 
before  the  immediately  preceding 
calendar  year.  An  electric  utility  is 
covered  in  1995  if  it  exceeded  the 
threshold  in  any  year  from  1976  through 
1993. 

Title  III  of  PURPA  addresses 
ratemaking  and  other  regulatory  policy 
standards  with  respect  to  natural  gas 
utihties.  Section  301(d)  of  Title  III 
requires  the  Secretary  of  Energy  to 
publish  a  list,  before  the  beginning  of 
each  calendar  year,  identifying  each  gas 
utility  to  which  Title  III  applies  during 
such  calendar  year.  A  gas  utility  is 
defined  as  any  person,  State  agency,  or 
Federal  agency  engaged  in  the  local 
distribution  of  natural  gas  and  the  sale 
of  natural  gas  to  any  ultimate  consumer 
of  natural  gas.  A  gas  utility  is  covered 
by  Title  III  if  it  had  total  sales  of  natural 
gas,  for  purposes  other  than  resale,  in 
excess  of  10  billion  cubic  feet  during 
any  calendar  year  beginning  after 
December  31,  1975,  and  before  the 
immediately  preceding  calendar  year.  A 
gas  utility  is  covered  in  1995  if  it 
exceeded  the  threshold  in  any  year  from 
1976  through  1993. 

In  compiling  the  list  published  today, 
the  DOE  revised  the  1994  list  (58  FR 
65169.  December  13,  1993)  upon  the 
assumption  that  all  entities  included  on 
the  1994  list  are  properly  included  on 
the  1995  list  unless  the  DOE  has 
information  to  the  contrary.  In  doing 
this,  the  DOE  took  into  account 
information  included  in  public 
documents  regarding  entities  which 
exceeded  the  PURPA  thresholds  for  the 
first  time  in  1993.  The  DOE  believes  that 
it  will  become  aware  of  any  errors  or 
omissions  in  the  Hst  published  today  by 
means  of  the  comment  process  called 
for  by  this  Notice.  The  DOE  will,  after 
consideration  of  any  comment  and  other 
information  available  to  the  DOE, 
provide  written  notice  of  any  further 
additions  or  deletions  to  the  list. 

II.  Notification  and  Comment 
Procedures 

No  later  than  4:30  p.m.  on  February 
15.  1995,  each  State  regulatory  authority 
must  notify  the  DOE  in  writing  of  each 
utility  on  the  list  over  which  it  has 
ratemaking  authority.  Two  copies  of 
such  notification  should  be  submitted  to 
the  address  indicated  in  the  ADDRESSES 
section  of  this  Notice  and  should  be 
identified  on  the  outside  of  the  envelope 
find  on  the  document  with  the 
designation  "Docket  No.  FE-R-79- 
43B."  Such  notification  should  include: 

1.  A  complete  list  of  electric  utilities  and 
gas  utilities  over  which  the  State  regulatory 
authority  has  ratemaking  authority: 


2.  Legal  citations  pertaining  to  the 
ratemaking  authority  of  the  Stale  regulatory 
authority;  and 

3.  For  any  listed  utility  known  to  he  subject 
to  other  ratemaking  authorities  within  the 
State  for  portions  of  its  service  area,  a  precise 
description  of  the  portion  to  which  such 
notification  applies. 

All  interested  persons,  including  State 
regulatory  authorities,  are  invited  to 
comment  in  writing,  no  later  than  4:30 
p.m.  on  February  15, 1995,  on  any  errors 
or  omissions  with  respect  to  the  list. 
Two  copies  of  such  comments  should  be 
sent  to  the  address  indicated  in  the 
ADDRESSES  section  of  this  Notice  and 
should  be  identified  on  the  outside  of 
the  envelope  and  on  the  document  with 
the  designation  "Docket  No.  FE-R-79- 
43B."  Written  comments  should  include 
the  commenter's  name,  address,  and 
telephone  number. 

All  notifications  and  comments 
received  by  the  DOE  will  be  made 
available,  upon  request,  for  public 
inspection  and  copying  in  the  Freedom 
of  Information  Reading  Room,  Room 
lE-190,  1000  Independence  Avenue, 
S.W.,  Washington,  D.C.  20585.  between 
the  hours  of  9:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

III.  List  of  Electric  Utilities  and  Gas 
Utilities 

Appendices  A  and  B  contain  two 
different  tabulations  of  the  utilities  that 
meet  PURPA  coverage  requirements.  As 
stated  above,  the  inclusion  or  exclusion 
of  any  utility  on  or  from  the  lists  does 
not  affect  its  legal  obligations  or  those 
of  the  responsible  State  regulatory 
authority  under  PURPA. 

Appendix  A  contains  a  list  of  utilities 
which  are  covered  by  PURPA.  These 
utilities  are  grouped  by  State  and  by  the 
regulatory  authority  within  each  State. 
Also  included  in  this  list  are  utilities 
which  are  covered  by  PURPA  but  which 
are  not  regulated  by  the  State  regulatory 
authority.  This  tabulation,  including 
explanatory  notes,  is  based  on 
information  provided  to  the  EXDE  by 
State  regulatory  authorities  in  response 
to  the  December  13,  1993,  Federal 
Register  notice  (58  FR  65169)  requiring 
each  State  regulatory  authority  to  notify 
the  DOE  of  each  utility  on  the  list  over 
which  it  has  ratemaking  authority, 
public  comments  received  with  respect 
to  that  notice,  and  information 
subsequently  made  available  to  the 
DOE. 

The  utilities  classified  in  Appendix  A 
as  not  regulated  by  the  State  regulator},' 
authority  in  fact  may  be  regulated  by 
local  municipal  authorities.  These 
municipal  authorities  would  be  State 
agencies  as  defined  by  PURPA  and  thus 


have  responsibilities  under  PURPA 
identical  to  those  of  the  State  regulatory 
authority.  Therefore,  each  such 
municipality  is  to  notify  the  DOE  of 
each  utility  on  the  Ust  over  which  it  has 
ratemaking  authority. 

In  Appendix  B,  the  utilities  are  listed 
alphabetically,  subdivided  into  electric 
utilities  and  gas  utilities,  and  fiulher 
subdivided  by  type  of  ownership: 
inve$tor-owned  utilities,  publicly- 
owned  utilities,  and  rural  cooperatives. 

The  changes  to  the  1994  list  of  electric 
and  gas  utilities  are  as  follows: 

Additions: 

Florida  Public  Utilities  Company  (FL) 
Michigan  Gas  Utilities,  division  of 

UtiliCorp  United  (MI) 
Newport  Electric  Corporation  (RI) 
Oklahoma  Electric  Cooperative  (OK) 
Talquin  Electric  Cooperative  (FL) 
Westpac  Utilities  (NV) 

(Public  Utility  Regulatory  Policies  Act 
of  1978.  Pub.  L.  95-617.  92  Stat.  3117 
etseq.  (16  U.S.C.  2601  ef  seq.)). 

Issued  in  Washington.  D.C.  on  January  4, 
1995. 
Anthony  ).  Como, 

Director.  Office  of  Coal  and  Electricity ,  Office 
of  Fuels  Programs.  Office  of  Fossil  Energy. 

Appendix  A 

All  gas  utilities  listed  below  had  natural 
gas  sales,  for  purposes  other  than  resale,  in 
excess  of  10  billion  cubic  feet  in  any  voar 
from  1975-1993. 

All  electric  utilities  listed  below  had 
electric  energy  sales,  for  purposes  other  than 
resale,  in  excess  of  500  million  kilowatt- 
hours  in  any  year  from  1976-1993. 

State:  Alabama 

Regulatory  Authority:  Alabama  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Alabama  Gas  Corporation 
.Mobile  Gas  Service  Corporation 

Electric  I'tilities 

Investor-Owned:  Alabama  Power  Company 
The  following  covered  utilities  within  the 
State  of  Alabama  are  not  regulated  by  the 
Alabama  Public  Service  Commission: 

Electric  Utilities 

Publicly-Owned: 

Athens  Utilities 

Decatur  Electric  Department 

Dothan  Electric  Department 

Florence  Electric  Department 

Huntsville  Utilities 
Rural  Electric  Cooperatives: 

Cullman  Electric  Oxjperative 

Joe  Wheeler  Electric  Memtjership 
Corporation 

Rural  Electric  System 

State:  Alaska 

Regulatory  Authority:  Alaska  Public 
Utilities  Commission. 
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Cas  Utilities 

ln\tsttor-Owne4:  En«tai  Natural  Cas 
Company 

Elw  trie  UtUit* 

Rural  Electric  <^perati\-es:  Chugar h  Electric 

Associatic 
I'ubticly-Owi 

ft  Power  I 


101  I 

k-nel 


Anchorage  Municipal  Light 
Department 


iOtnl 


tCis 


State:  Arizona 

Kt^ulator)' 
Commission. 

Cas  L'lilities 

Invfstor-Ow 
C:it!zens  Util 
tkiuthwest 

EU-ctric  I'tilit; 

Inveslor-Owne  I 
Arizona  Pubpc 
CVitizensUti 
I'ucjio* 

Kiiral  Electric 
Duncan  Vail 
Trice  Electrii ; 
The  foUowi 

Slate  of  Arizon^ 

Arizona 

Eitfctric  lUilil 


A  athority;  Arizona  Ct)rjK)ration 


ties  Company 
s  Corporation 


1  lies  < 


t  Elect -ic 


1  Corpa  ati 


Service  Company 
Campany 
ic  Power  Cotnpany 
(|ooi»erat)\es: 
y  Electric  Coopierative.  Inc. 
Cooperative.  Inc. 
covered  utility  within  the 
is  not  regulated  by  the 
ion  Commission: 


Publicly-Ow 
Agricu 
District 


tus 

ne  i:  Salt  River  Project 
Itur^l  Improvement  and  Power 


Arkansas-Oi 
Arkansas 

Lleclric  Utilities 

liivestor-Owne  j 
Arkansas  Po  v 
Empire  District 
Oklahoma 
Southwesterti 

Rural  Electric 
Arkansas  Va 
Corporal  ii 
(■<»rroll  Electric 
First  Electric 
Mi5sis5ippi 

Inc. 
C)zark.s  EletTtJic 
The  followi 

State  of  Arkansas 

Arkansas  Publ 

Elef.tric  Utiliti 

IHiblidy-Ovvnid; 
Jonesboro  \Ma 
North  Little 


State:  Californ  \a 


Rt!gulator\- 
I  lilities 


(;as  I'tilities 

lii\estor-Ow 
I'acific  Cas 
San  Diego 


JMI 


Federal  Register  /  Voi.  M).  No.  6  /  Tuesday.  January  10,  1995  /  Notices 


Slatr:  Arkansa ; 

Regulatory  A  uthority:  Arkansas  Public 
Service  Conunlssion. 

C.is  Utilities 

Iiivesior-Chvne  J 
Arkansas-Lo  tisiana  Gas  Company 

k  lahoma  Gas  Corporation 
Western  Gas  Company 


.er  and  Light  (Company 

Electric  Company 
;  and  Electric  Company 
Electric  Power  Company 
( x)Of>eratives: 
ley  Electric  Cx>operative 
n 

Cooperative  Corporation 
Cooperative  Corporation 
( XRinty  Electric;  Conpcirative. 


Cx)operative  Cxirporation 
co\'ered  utilities  within  the 
are  not  regulated  by  the 
c  Service  Comrai-;sion; 


!er  fc  Light 
*ock  Electric  Department 


i  lUthoriry:  California  Public 
Comn  lission. 


ntd: 


i  nd  Elec  trie  Company 
G  IS  and  Electric  Company 
Southeni  California  Gas  Company 


Southwest  Gas  Corporation 

Electric  I'tilities 

Investor-Owned: 
Pacific  Gas  and  Electric  Company 
Pacific  Power  and  Light  Company 
San  Diego  Gas  and  Electric  Company 
Sierra  Pacific  Power  Company 
Southern  California  Edison  Company 
The  following  covered  utilities  within  the 
State  of  California  are  not  regulated  by  the 
C^ilifoniia  Public  Utilities  Commission: 

Gas  Utilities 

Publicly-Owned:  Long  Beach  Cas  Department 

Electric  lUilities 

Publicly-Owned: 
Anaheim  Public  Utilities  Department 
Burbank  Public  Service  Department 
C.lendale  Public  Service  Department 
Imperial  Irrigation  District 
Los  Angeles  Department  of  Water  and 

Power 
Modesto  Irrigation  District 
Palo  Alto  Electric  Utility 
Pasadena  Water  and  Power  Department 
Riverside  Public  Utilities 
Sacramento  Municipal  Utility  Di.strict 
Santa  Clara  Electric  Department 
Turlock  Irrigation  District 
Vernon  Municipal  Light  Department 

State:  Colorado 

Regulatory  Authority:  Colorado  Public 
l'lilities  Commission. 

Gas  Utilities 

Investor-Owned: 
Citizens  Utilities  Company 
Greeley  Gas  Company 
K  .N  Energy,  Incorporated 
Peoples  Natural  Cas  Company 
Public  Service  Company  of  Colorado 
Rocky  Mountain  Natural  Gas  Division  of 
K  N  Energy,  Inc. 

Publicly-Owned: 
City  of  Colorado  Springs  Department  of 

Public  Utilities 
City  of  Fort  Morgan  Gas  Department 
Town  of  Ignacio  Municipal  Utilities 
Town  of  Rangley  Gas  Department 

Electric  Utilities 

Investor-Owned: 

Public  Service  Company  of  Colorado 

West  Plains  Energy 

The  following  covered  utilities  within  the 
State  of  Colorado  are  not  regulated  by  the 
Ck)lorado  Public  Utilities  Commission: 

Gas  Utilities 

Publicly-Owned:  Colorado  Springs 

Department  of  Utilities  (except  sales  to 
another  gas  utility) 

hle<:tric  Utilities 

Publicly-Owned:  Colorado  Springs 
Department  of  Public  Utilities 

Rural  Electric  Cooperatives: 
Holy  Cross  Electric  Association 
Intermountain  Rural  Association 
Moon  Lakes  ElecUic  Association 
Poudrc  Valley  REA,  Inc. 

State:  Connecticut 

Regulator}'  Authority:  Connecticut 
Department  of  Public  Utility  Control 


Gas  L'tilities 

Investor-Owned: 
Connecticut  Natural  Gas  Corporation 
Southern  Connecticut  Gas  Company 
Yankee  Gas  Service  Company 

Electric  L?tilities 

Inveslor-Owned: 

Coiiiiectirut  Light  and  Power  Company 

United  Illuminating  Company 
Public  ly-OwncKl: 

Groton  Public  Utilities 

Walliiigford  DPU — Electric  Division 

State:  Delaware 

Regulatory  Autho.ily:  Dt^laware  Public. 
Service  Commission. 

Gas  Utilities 

Investor-Owned:  Delmarva  Power  and  Light 
Ckimpany 

Electric  Utilities 

Investor-Owned:  Delmar\"a  Power  and  Light 
Cxtmpany 
The  following  covered  utility  within  the 
State  of  Delaware  is  not  regulated  by  the 
Delaware  Public  Ser\ice  Commission. 

Electric  lUilities 

Rural  Electric  C<x»peralive:  Delaware  Electric 
Cooperative,  Inc:. 

State:  District  of  Columbia 

Regulator}'  Authority:  Public  Servite 
Commission  of  the  District  of  Columbia. 

Gas  Utilities 

Investor-Owned:  Washington  Gas  Light 
Company 

Electric  Utilities 

Investor-Owned:  Potomac  Elcx;tric  Power 
Company 

State:  Florida 

Regulatory  Authority:  Florida  Public 
Service  Commission. 

Gas  I'tilities 

Investor-Owned: 
City  Gas  Company  of  Florida 
Peoples  Gas  System 

Electric;  Utilities 

Investor-Owned: 

Florida  Power  and  Light  Company 

Florida  Power  Corporation 

Florida  Public  Utilities  Company 

Gulf  Power  Company 

Tampa  Electric  Company 

The  Florida  Public  Ser\'ice  Commission 
has  rate  structure  jurisdiction  over  the 
following  utilities: 
Publicly-Owned: 

Gainesville  Regional  Utilities 

Jacksonville  Elecrtric  Company 

Kissimmee  Utility  Authority 

Lakeland  Department  of  Electric  and  Water 

Ocala  Electric  Authority 

Orlando  Utilities  Commission 

Tallahassee.  City  of 
Rural  Electric  Ccxjperatives; 

Clay  Electric  Ccx)perative 

Lee  County  Electric  Cooperative 

Sumter  Electric  Cc»perative,  Inc. 

Talquin  Electric  Ccx>perative 

Withlacocx-hee  River  Electric  Ccxjperative 
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.S((;f(.'  Georgia  ' 

Regulatory  Aulhority;  Gi>ori»iii  Ihiblif 
.Service  Commission. 

Gas  Litilifies 

Investor-Ovvni'il; 
Atlanta  Gas  Light  Ckimpuny 
United  Cities  Gas  C;omjwnv 

Electric  Utilities 

Investor-Owned: 
Georgia  Power  Company 
Savannah  Electric  and  Powor  Co.nnpiiny 
rhe  following  utilities  within  the  Slate;  of 

Georgia  are  not  regulated  by  the  Georgia 

I'ublir  Service  Commission: 

Electric  Utilities 

I'ublitlv-Ouned: 
.\lbui'\  Wdier.  Gas&  Light  Cor,iiii;vsii);i 
Dalton  Water.  Light  &  Sink 

Rural  Electric  Cooperatives; 
Cobb  Electric  Membership  Qjrjxjii.iion 
Flint  Elet  trie  Membership  Cor[jor.ition 
GreyStonc  Power  Eiertrii  Membership 

Corporation 
Jackson  Electric  Memljership  Corporation 
North  Georgia  Elec:iric  Membership 

Corporation 
Sawnee  Electrii.  Men'.bership  Corporuliun 
Walton  Electric.  M',!i:ibiTship  Corporation 

State.  Hawaii 

Regulatorv'  Aiiihority  li,i'.\;iii  Puliiii 
I'tilities  Commi.ssioii. 

liectric  Utilities 

I'lveslor-Owned: 
Hawaii  Elei  trie  Lij^h!  t^ienpany.  I:ii. 
il.iwaiian  tlec  trie,  t-ompaiiy,  Ir.i . 
Maui  Electric  rx>njpitnv,  U<1. 

Stale:  Idaho 

Kegulalon,'  Authonlv  lihiiio  Pi.l)l:i 
l'lilities  Commission. 

Cas  L'tilities 

L'vestor-Owned: 

Intermountain  Ghs  Coi'.in.iDy 

Mountain  Fuel  Supply 

Washington  Water  Power  (.i)i;.paiiv 

Ell  ctric  Utilities 

Investor  Owned; 

Idaho  Power  Qjmpnny 
Pacific  Power  and  Light  Co!r.p.inv 
L'tiih  Power  and  Light  Company 
Washington  Water  Power  Coi!!p.i::> 

Slate:  Illinois 

Regulatory  .Authority:  lliijioit  {^lM■l:n^•r(  e 
(Commission. 

C;as  Utilities 

Investor-Owned: 
Central  Illinois  Light  Ci)iiipauy 
Central  Illinois  Public  .s'ervice  Coinpany 
Illinois  Power  Company 
Iowa-Illinois  Cas  and  Elec  trie;  Company 
North  Shore  Gas  (kinpany 
Northern  Illinois  Cas  (xjmpary 
Panhandle  Eastern  Pipeline  0)mp;inv 
Peoples  Gas.  Light,  and  Coke  Company 

Elcxtric  Utilities 

Investor-Oivncd; 
Central  Illinois  Light  Company 
Central  Uhnoi.s  Public  .Service  Gomjwny 


Commonwealth  Edison  Company 
Interstate  Power  Company 
Iowa-Illinois  Gas  and  Electric  Comp::ny 
l.'nion  Electric;  Ccimpany 

The  following  covered  utility  within  the 
Slate  of  Illinois  is'  not  regulated  by  the 
Illinois  Commerce  Commission: 

h!ec  trie  Utilities 

Publicly-Owned:  Springfield  W.-iier  Light 
and  Power  Department 

State  Indiana 

Regulator}'  Aulhority:  Indiana  Utility 
Regulatory  Commission 

(Jas  Utilities 

l.'ivi'stor-Owned: 
Indiana  Gas  Company 
.\orthern  Indiana  Public  Soniie ("on.pany 
Southern  Indiana  Can  ar.d  L.ertrii 
Company 
Ptiblscly-Owned;  Citi/ensG,is  and  Coke 
Utility 

E!ei  trie  Utilities 

Investor-Owned: 
Indiana  Michigan  Power  ('onipany 
Indianapciis  Power  and  Light  Compiiiiy 
Northern  IncHana  Public  Service  (.omp.iny 
PSI  Energy 

.Southern  Indiana  Giis  .iiid  E!i^  Iiic. 
C^ompany 

Piibliciy-Owned:  Rii  hmond  Pow«>rand  Li};hi 
State.  I'ma 

Regulatory  .\i!thorl!\:  Ic)v\a  l':ih:»-s  Ho;-.rcl. 
Gas  Utilities 

Investor-Owned: 
ILS  Utilities  Inc;. 
Interstate  Power  0.iniiiaiiy 
l.nva-Iilinois  CJas  and  Llerlric Can:p.my 
Midwest  G.is.  Division  of  Midwest  Power 

Systems,  l;)c;. 
I'cnples  .Natural  Gas  Ccjmpanj  Divi..ion  ot 

Ut;lic()rp  United  Inc. 
I  niled  ('itit>s  Gas  Cc)mi>au>,  G.'i-ot  Ri.er 

Division 

Eli-c  trie  Utilitifs 

Investor-Owned: 

IKS  Utilities  Inc . 

Interstate  Power  Comj)any 

iowa-lllinoi.s  Gas  a::d  hlei  trie  (4j;:;i).irv 

Midv.est  Power.  Division  of  .Midwest 
Power  .Systems,  Inc. 
Rural  hlec.tiic:  Cooperatives.  Lin:i  fjji.nly 
RtCA 

'I  l,e  low,;  Utilities  Ho.i.il  has  servic  e  and 
s,ii''ty  regulation  over  liie  fnJlcivvin;?  uliuties: 

Electric:  I'tilities 

Public  lyOv'.nc'd 

.Muscatine  i'ower  and  VVi.Ier 
Otnaha  Public  Power  District 

Slate:  Kansas 

Regulatory  Aulhority:  Kansas  State 
Corporation  (k)mmission. 

Gas  Utilities 

Investor-Owned: 
Anadarko  Production  CAjmpanv 
Arkansas-Louisiana  Gas  CoTii(ianv 
Getty  Gas  Gathering  Inc;. 
Greeley  Gas  Company 
KN  Energy,  Incorporated 


KPL  Gas  Servic;e  Company 
Panhandle  Eastern  Pipeline  Company 
Peoples  Natural  Gas  Company.  Division  nf 

I'tiiiCorp  United 
United  Cities  Gas  Company 
Flee  trie;  l^tilities 

Inveslor-Owned: 
E.mpire  District  Electric  Company 
Kansas  Citv  Power  and  Light  Comiia.iy 
Kansas  Gas  and  Electric  Company 
KPL  Gas  Ser\'ic;e  Company 
."^outh western  Public  Se:vic;e  Coir.|)any 
West  Plains  Energy.  Division  of  UtiliC/jrj) 
I'nited 

Rural  EUh  trie  Ccx)|)eratives:  Midwest  Energy 
Inc  or|)orated 
1  he  tollowing  covered  utility  within  the 
Slate  of  Kansas  is  not  regulated  h\  the  K..n'.is 
.State  Ojrporation  Commission: 

Elet  trie;  l.'lililies 

Piiblitly-Owned:  Kansas  City  Board  of  Piibiii 
lailities 

State  Kentiu.ky 

R^^u'aton.  Authority;  Kenlu«;ky  Puiilii 
.Service  Comniission. 

G.1S  Utilities 

liivestcjr-Ow;ied; 
(xiiinhbia  Gas  of  Kenlue  k\ .  Inc. 
Ixjuisville  (Jas  and  Electric  Comp.ir.y 
Union  Light.  Heat  and  Power  CompaiA 
Weste.'n  Kent'iic  kv  (.as  Company 

Electric:  Utilities 

Ii;vi-slor-Owned: 
Kei. lucky  Power  Coinpunv 
Kentucky  Utilities  Company 
[.o'.iisville  Gas  and  Elec  trie  (jonipiiny 
l.'nion  Light.  Heat  and  Power  Conipa:ty 

Rural  Elec  trie  Cooperatives: 
Green  River  Electric:  Corpciration 
Menderson-Union  Rural  Eleciric 

Cooperative  Corporation 
.South  Kenlui  ky  Rura!  Electric:  Ci<openiii\e 
The  tollowing  covered  i;;iti;i<'s  within  the 

.Suie  of  Kenluc  ky  are  not  regulated  by  the 

Kontuc  ky  Public  .Servici*  Cxjmnusrion; 

F;!ec;lrir  Utilities 

Howling  Green  Munic  ip,:l  Utilities 
Owensboro  Mi^nicipal  Utiiiticw 
Paducah  Power  Svstein 
I'ennyrile  Rural  Elt>c:tric(iK>per;iti\i 

Corporation 
Warren  Rural  Electric  Coope.'^tive 

(A)rpordtion 
W(:st  Kentucky  Rural  Elec  trie  rxx>|M.'i.,:u< 

('orporutlon 

State:  I^uisiana 

Rc-gulator>'  Authority;  Louisi.ina  Poh!«f 

.Servic  e  C.cnin:ission. 

Gas  Utilities 

Invc->-tor-C)wnt:d; 

Arkansas-Louisiana  Ga.''  Company 

bntcx.  Inc. 

Gulf  Slates  Utdities  Company 

I^tuisiana  Gas  Service  Company 

Trans  Louisiana  Gas  Company 
Publiciy-Owned:  New  Orleans  Public 
.Service.  Inc. 

Electric  L'tilities 
In  vc^tor-Ow  ned : 


JMI 
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Ldu 


tat  !S 


Central 
Gulf  St 
Louisiani 
Bank) 
Southwestern 


Electric  Power  Company 

Rural  Electtic  Cooperatives: 
Dixie  Ele  :tric  Membership  Corporation 
Southwe  ;t  Louisiana  Electric:  Membership 

Corpoi  ition 
The  folio  A'ing  covered  utilities  within  the 
State  of  Loi  lisiana  are  not  regulated  by  the 
Louisiana  F  ublic  Service  Commission: 

Electric  Uti  lities 

Publicly-O  vned 
Lafayette 
New  Orl 


Utilities  System 
(  ans  Public  Service.  Inc. 


State:  Mair  e 

Regulato  y  Authority:  Maine  Public 
L  tilities  Cc  mmission. 

Electric  Ut  lities 

Investor-Ovned 
Bangor 


hydr 


ro-Electric  Company 
Central  f^laine  Power  Company 


State:  Mary^h 

R€;gu 
Service  Co|nm 

Gas  Utiliti 


(S 


Investor-O'  vned 
Baltimor^ 
VVashin; 

Electric  Ut 


ig 


rgo 


Investor-O  vned 
Baltimoife 
Conowi 
Delmar\^ 
Mary 
Potomac 
Potomac 


Rural  Elec 

Choptan 

Southeri 

Inc. 


State:  Mas  achusetts 

Regulatory 
Departmer  t 

Gas  Utiliti  s 

lnvestor-0  vned 
Bay  Stat  i 
Boston 
Colonia 


Id 


Electric  Ut  lities 

Investor-Oivned 
Boston 
Cambri 
Commoi 
Eastern 
Western 
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isiana  Electric  Company 
Utilities  Company 
Power  and  Light  Company  (West 


'and 
Authority:  Maryland  Public 
ission. 


Gas  and  Electric  Company 
on  Gas  Light  Company 

lities 


hnd 


Gas  and  Electric  Company 

Power  Company 
Power  and  Light — Company  of 


Edison  Company 
Electric  Power  Company 
ric  Cooperatives: 
c  Electric  Cooperative,  Inc. 
Maryland  Electric  Cooperative. 


Authority:  Massachusetts 
of  Public  Utilities. 


Cas( 


Gas  Company 
Company 
I  Gas  Company 
Cpmmoiiwealth  Gas  Company 


icgi 


ison  Company 
,e  Electric  Light  Company 
^wealth  Electric  Company 
Jdison  Company 
Massachusetts  Electric  Company 


State:  Mic  ligan 

Regulate  ry  Authority:  Michigan  Public 
Ser\ice  Q  mmission. 

Gas  Utiliti  ;s 

Investor-C  wned: 
Consum  srs  Power  Comf>any 
Michiga  i  Consolidated  Gas  Company 
Michiga  i  Gas  Company 
Michiga  i  Gas  Utilities,  Division  of 
UtiliC  orp  United,  Inc. 


Southeastern  Michigan  Gas  Company 
Wisconsin  Public  Service  Corporation 

Electric  Utilities 

Investor-Owned: 
Consumers  Power  Company 
Detroit  Edison  Company 
Indiana  and  Michigan  Electric  Company 
Michigan  Power  Company 
Northern  States  Power 
Upper  Peninsula  Power  Company 
Wisconsin  Electric  Power  Company 
Wisconsin  Public  Service  Corporation 
The  following  covered  utilities  within  the 
State  of  Michigan  are  not  regulated  by  the 
Michigan  Public  Service  Commission: 

Gas  Utilities 

Investor-Owned:  Battle  Creek  Gas  Company 
Electric  Utilities 

Publiclv-Owned:  Lansing  Board  of  Water  and 
Light 

Stale:  Minnesota 

Regulatory  Authority:  Minnesota  Public 
Utility  Commission. 
Gas  Utilities 

Investor-Owned: 

Interstate  Power  Company 
Minnegasco— Division  of  Arkla,  Inc. 
Northern  Minnesota  Utilities — Division  of 

UtiliCorp  United,  Inc. 
Northern  States  Power  Company 
Peoples  Natural  Gas  Company — Division  of 

UtiliCorp  United.  Inc. 

Electric  Utilities 

Investor-Owned: 
Interstate  Power  Company 
Minnesota  Power  and  Light  Company 
Northern  States  Power  Company 
Otter  Tail  Power  Company  ■ 

Rural  Electric  Cooperatives:  Dakota  Electric 
Association 
The  following  covered  utilities  within  the 

State  of  Minnesota  are  not  regulated  by  the 

Minnesota  Public  Utility  Commission: 

Electric  Utilities 

Publicly-Owned:  Rochester  Department  of 

Public  Utilities 
Rural  Electric  Cooperatives:  Anoka  Electric 

Cooperative 

State:  Misaisxippi 

Regulatory  Authority:  Mississippi  Public 
Service  Cximmission. 

Gas  LHilities 

Investor-Owned: 
Entex.  Inc. 
Mississippi  Valley  Gas  Company 

Electric  Utilities 

Investor-Owned: 

Mississippi  Power  and  Light  Company 

Mississippi  Power  Company 

The  following  covered  utilities  within  the 
State  of  Mississippi  are  not  regulated  by  the 
Mississippi  Public  Ser\  ice  Commission: 

Electric  Utilities 

Publicly-Owned:  Tupelo  Water  &  Light 
Department 

Rural  Electric  Cooperatives: 
Alcorn  County  Electric  Power  Association 
Coast  Electric  Power  Association 


4-County  Electric  Power  Association 
Singing  River  Electric  Power  Association 
Southern  Pine  Electric  Power  Association 
Tombigbee  Electric  Power  Association 

Slate:  Missouri 

Regulatory  Authority:  Missouri  Public 
Sen  ice  Commission. 

Gas  Utilities 

Investor-Owned: 
A.ssociated  Natural  Gas  Company 
Gas  Service.  A  Western  Resources 

Company 
[.aclede  Gas  Co.Tipany 
Missouri  Public  Service  Company 
Union  Electic  Company 

Electric  Utilities 

Investor-Owned: 

Citizens  Electric  Corporation 

Empire  District  Electric  Company 

Kansas  City  Power  and  Light  Company     . 

Missouri  Public  Service,  a  division  of 
I'tiliCorp  United  Inc. 

St.  Joseph  Light  and  Power  Company 

L'nion  Electric  Company 

The  following  covered  utilities  within  the 
State  of  Missouri  are  not  regulated  by  the 
Missouri  Public  Service  Commission: 

Gas  Utilities 

Investor-Owned;  Williams  Natural  Gas 

Company 
Publicly-Owned:  Springfield  City  Utilities   . 
Electric  Utilities 

Publicly-Owned: 
Independence  Power  and  Light  Department 
Springfield  City  Utilities 

Stale:  Montana 

Regulatory  Authority:  Montana  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Montana-Dakota  Utilities  Company 
Montana  Power  Company 

Electric  Utilities 

Investor-Owned: 
Black  Hills  Power  and  Light  Company 
Montana-Dakota  Utilities  Company 
Montana  Power  Company 
Pacific  Power  and  Light  Company 
Washington  Water  Power  Company 

Stale:  Nebraska 

Regulatory  Authority:  Nebraska  Public 
Service  Commission. 

The  Commission  does  not  regulate  the 
rates  and  service  of  the  gas  and  electric 
utilities  of  the  State  of  Nebraska. 

The  following  covered  utilities  within  the 
State  of  Nebraska  are  not  regulated  by  the 
Nebraska  Public  Ser\  ice  Commission: 

Gas  Utilities 

Investor-Owned: 

Gus  Service  Company 

Midwest  Gas.  Division  of  Midwest  Power 
Systems.  Inc. 

Minnegasco — Division  of  Arkla.  Inc. 

Northwestern  Public  Service  Company 

Peoples  Natural  Gas  Company.  Division  of 
Utilicorp  L'nited.  Inc. 

The  governing  body  of  each  Nebraska 
municipality  exercises  ratemaking 


jurisdiction  over  gas  utility  rates,  operations, 
and  ser\Mces  provided  by  a  gas  utility  within 
its  city  or  town  limits.  These  municipal 
uulhoritirs  would  be  State  agencies  as 
defined  by  PURPA  and,  thus,  have 
responsibilities  under  PURPA  identical  to 
those  of  the  State  regulatory  authority. 

Electric  Utilities 

Publicly-Owned: 

Lincoln  Electric  System 

Nebraska  Public  Power  District 

Omaha  Public  Power  District 

The  governing  body  of  each  Nebraska 
municipality  or  public  power  district 
exercises  ratemaking  jurisdiction  over 
electric  utility  rates,  operations,  and  services 
provided  by  each  utility  within  its  spet-ified 
service  territory.  Service  territories  are  set  by 
the  Nebraska  Power  Review  Board.  Thuse 
municipal  and  public  power  district 
authorities  would  be  State  agencies  as 
defined  by  PURPA  and,  thus,  have 
responsibilities  under  PURPA  identituil  to 
those  of  the  State  regulatory  authority. 
Publiily-Ovvned;  Metropolitan  Utilities 
District  of  Omaha 

State:  Nevada 

Regulatory  Authority:  NevadH  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 

Southwest  Gas  Corporation 
Westpac  Utilities 

Electric  I'tilities 

Investor-Owned: 

Idaho  Power  Company 
Nevada  Power  Company 
Sierra  Pacific  Power  Compar.y 

State.  New  Hampshire 

Rcgulatorv'  Authority:  .\i'w  Haiupshin; 
Public  Utilities  Commission. 

Gas  U'tilities 

In vestoi -Owned:  Energy.North  Natural  lias. 
Inc. 

Electric  Utilities 

Investor-Owned: 
Granite  State  Elet  trie  (Ajmpauy 
Public  Service  Company  of  New 
Hampshire 
Rural  Electric  Cooperatives:  New  tlumpshin; 
Elertric  Cooperative,  Inc. 

State  New  Jersey 

Regulatory  Authority.  New  [ers'-y  Uoanl  of 
Public  Utilities. 

Gas  Utilities 

Investor-Owned: 

Elizabethtown  Gas  (>)ii!jjany 
New  Jersey  Natural  Gas  (xjmpany 
Public  Service  Electric  and  (.Uk  Comp;iny 
South  Jersey  Gas  Company 

Electric  Utilities 

Investor-Owned: 
.Atlantic  City  Electric  ( J)n)pu;iy 
Jersey  Central  Power  and  Light  Q)inpany 
Public  Service  Electric  and  Gas  OimjKmy 
Rockland  Electrit:  Company 


State:  New  Mexico 

Regulatory  Authority:  New  Mexico  Public 
.Service  Commission. 

Gas  Itilities 

Investor-Owned:  Gas  Company  of  N«»w 
Mexico 

Electric  Utilities 

Investor-Owned:  » 

El  Paso  Electric  Company 
Public  Service  Company  of  New  Mcxir/j 
Southwestern  Public  Service  Company 
Texas-.New  Mexico  Power  Company   " 

Rural  Electric  Cooperatives: 

Duncan  VaHey  Electric  Cooperative,  Inc. 
Lea  Coiinly  Electric  Cooperative.  Inc. 

State:  New  York 

Regulatory  Authority:  New  York  Public 
Service  Commrssibn. 

Gas  Utilities 

Investor-Owned: 

Brooklyn  Union  Gas  Ojnipaiiy 
Central  Hudson  Gas  and  Eici  :ri( 

Corporation 
Consolidated  Edison  Company  of  New 

York 
Lung  Island  Lighting  Company 
National  Fuel  Gas  Distribution  Cor{>onition 
New  York  State  Electric  find  Giis 

Corporation 
Niagara  Mohawk  Power  Corporation 
Orange  and  Rockland  I'tilities 
Rochester  Gas  and  Electric  Co.^wration 

ElotJric  Utilities 

ln\estor-Owned: 
Central  Hudson  Gas  and  Kli-iitric 

Corporation 
Consolidated  Edison  Company  of  New 

York 
lAJiig  Island  Lighting  Company 
New  York  .State  Elet  trii  anil  Gas 

Corporation 
Niag.'ira  Mohawk  Powi!r  C^orporation 
Orange  and  Rockland  Utilities 
Rochester  Gas  and  Elet.tric  Ojrporation 
The  following  (overed  utility  within  the 
.State  of  New  York  is  not  regulated  by  the 
N('v\  York  Public  .Servin;  CA>mntis.sion: 

Elei  trie  Utilities 

Pii!)!ic  iv-Ou  ned:  Power  AuJhorifv  of  New 
Yotk 

Stale.  Nortii  Carolina 

Regulator}-  .\uthortty  North  (iifur'na 
I  tilities Oimmission. 

(;:is  Utilities 

l:ivi>stor-Ow:ied: 

Nt^rth  CiUiilitia  N;iti;r:fi  G.is  ( j)rpor;ilion 
Piedmont  Natur.il  Gas  Company 
Public  .'ierv  i(  e  C:or.!pci;iv  ot  Niii-th  C-irolina, 
Inc. 

Electric:  Utilities 

~Inve>tor-Ovvned: 

Carolina  Power  and  Liglil  Omip:iiiy 
Duke  Power  Company 
Nantahala  Power*  Liglit  Company 
Virginia  Electric  and  Power  Company 
The  following  covered  utilities  within  the 
State  of  North  Carolina  are  not  regulated  by 
the  North  Carolina  Utilities  Commission: 


Electric  U'tilities 

Publicly-Owned: 

Fayetteville  Public  Works  Commission 

Greenville  Utilities  Commission 

High  Point  Electric  Utility  Defmrtment 

Rocky  Mount  Public  Utilities 

Wilson  Utilities  Department 
Rural  Electric  Cooperatives: 

Blue  Ridge  Electric  Membership 
Corporation 

Rutherford  Electric  Membership 
Corporation 

State:  North  Dakota 

Regulatory  .Authority:  North  Dakota  Publii 
.Service  Commission. 

Gas  U'tilities 

hnestor-Owned: 

Montana  Dakota  Utilities  Company 
Northern  States  Power  Company 

Electric  Utilities 

linpstor-Owned: 
Montana  Dakota  l:tilities  Company 
Northern  States  Power  Com|>any 
Otter  Tail  Power  Company 

State:  Ohio 

Regulatory  Authority:  Ohio  Public  Ittilitief; 
Ojnimission. 

Gas  Utilities 

I  n  vestor-Owned : 
Cincinnati  Gas  and  Electric  Company 
Oilumbia  Gas  of  Ohio.  Inc. 
Dayton  Power  and  Light  Company 
East  Ohio  Gas  (Company 
National  Gas  and  Oil  Company 
West  Ohio  Gas  Company 

Lici  trie  Utilities 

Investor-Owned: 

Cin*  i:)nati  Gas  and  Ele<;fric  Company 

("li'\eland  Electric  Iliuminaliiig-Compeny 

C;rilunibus  and  Southern  Ohio  Electric 
Company 

D;t>  'on  Power  and  Light  Company 

M):ionuahela  Power  Companv 

Ohio  Edison  Company 

OlMO  Power  Company 

Tiiledo  Edison  Company 

The  ioUovving  r  overed  utilities  within  the 
.Sti-te  (if  Ohio  are  not  regulated  by  the  Ohio 
P:ibii(  Utilities  Commission: 

Elet  trii  Utilitii«s 

Pi.bii'.  1> -Owned:  Cleveland  Division  of  Ligltl 

and  Power 
R1...1!  Eie«  tri«.Co«>i>er.itivc8:  South  Ci;ntr:tl 

Piiv.erConpany 

.S/ .•;<■;  Oklahoma 

Krgukitorv  Authority:  Oklahoma 
( .orpiiration  (^jinaiissioii. 

Gas  Itilities 

Invcstnr-Ouned: 
.•\rk;msas-Louisiui'.a  Gas  Company 
Arkansas-Oklahoma  Gas  Corporation 
Oklahoma  Natural  Gas  (ximpany 
.So.iihern  Union  Gas  Compiany 
Western  Restiurces  Gas  Q)mpany 

Electric  Utilities 

Investor-Owned: 

Empire  District  Electric  Company 
(Oklahoma  Gas  and  Electric  Company 
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Public  Service  Company  of  Oklahoma 
Southwest  em  Public  Service  Company 

Rural  Electri :  Cooperatives: 
Cotton  Ele  :tric  Cooperative 
Oklahomal Electric  Cooperative 

State:  Orego  i 

Regulator  Authority:  Public  Utility 
Commission  of  Oregon. 

Gas  Utilities 

Investor-Ow  led 
Cascade  N  atura 
NorthwesI 
VVashingtt  n 

Electric  Util  ties 

Investor-Ow  led 

Idaho  Pom  er 

Pacific  Po  ver 

Portland  Qe 

The  foil 
State  of  Oregon 
Public  Utili*' 

Electric  Util 

Publicly-Owfced 
Central  Li 
Clatskani 
Eugene  U'bter 
Springfie 

Rural  Electrjc 
Oregon 
Umatilla 


State:  Penm  y 

Regulator  ■ 
Utility  Comi  n 

Gas  Utilities 

Investor-Ov»fied 
Carnegie 


icoln  People's  Utility  District 
People's  Utility  District 

and  Electric  Board 
Utility  Board 
Cooperatives: 
Electric 
I  lectric  Cooperative  Association 

'Ivania 

Authority:  Pennsylvania  Public 

ission. 


I  Ti  lil 


Per  n 


Equitable 
National  1 
North 
Pennsyl 
Peoples 
Philadelph 
T.W.  Phi 
UGI  Corpi  I 

Electric  Util  ties 

Investor-Ow  ned 
Duquesne 
Metropoli 
Pennsylv 
Pennsylv 
Pennsylv 
Philadelph 
UGI— Lu 
West  Pen 


The  folio 
State  of 
Pennsvlvan 


Peni 


Gas  Utilitie: 
Publiclv-Ch^ 


State:  Puertp 

Regula 
Service  Con 

The  folio 
Puerto  Rico 
Rico  Publi 

Electric  Uti 


Publicly-0\  r 
Author  Iv 


JMI 


Federal  Register  /  Vol.  60.  No.  6  /  Tuesday,  January  10,  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  6  /  Tuesday.  January  10.  1995  /  Noticp<: 


2593 


1  Gas  Corporation 
Natural  Gas  Company 
Water  Power  Company 


Company 
and  Light  Company 
neral  Electric  Comjjany 
g  covered  utilities  within  the 
are  not  regulated  by  the 
Commission  of  Oregon: 

ties 


1  Natural  Gas  Company 
Columbia  Gas  of  Pennsylvania,  Inc . 
Sas  Company 

uel  Gas  Distribution  Corporation 
Gas  Company 
ia  Gas  and  Water  Company 
r^fetural  Gas  Company 
ia  Electric  Company 
ips  Gas  and  Oil  Company 
ration 


<n 


Light  Company 
i  an  Edison  Company 

ia  Electric  Company 

ia  Power  Company 

ia  Power  and  Light  Company 

ia  Electric  Company 
^rne  Electric  Company 

Power  Company 

ing  covered  utility  within  the 

sylvania  is  not  regulated  by  the 
a  Public  Utility  Commission: 


ned:  Philadelphia  Gas  Works 
Rico 

Authority:  Puerto  Rico  Public 
mission. 

ing  covered  utility  within 
is  not  regulated  by  the  Puerto 
ice  Commission: 


c  Serv 


ities 

ned:  Puerto  Rico  Eieclrit  Power 


State:  Rhode  Island 

Regulatory  Authority:  Rhode  Island  Public 
Utilities  Commission. 

Gas  Utilities 

Investor-Owned:  Providence  Gas  Company 

Electric  Utilities 

Inv€^stor-Owned: 
Blackstone  Valley  Electric  Company 
Narragansett  Electric  Company 
Newport  Electric  Corporation 

State:  South  Carolina 

Regulatory  Authority:  South  Carolina 
Public  Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Piedmont  Natural  Gas  Company 
South  Carolina  Electric  and  Gas  Company 
South  Carolina  Pipeline  Corporation 

Electric  Utilities 

Investor-Owned: 
Carolina  Power  and  Light  Company 
Duke  Power  Company 
South  Carolina  Electric  and  Gas  Company 

The  following  covered  utilities  within  the 
State  of  South  Carolina  are  not  regulated  by 
the  South  Carolina  Public  Ser\ice 
Commission: 

Electric  Utilities 

Publicly-Owned:  South  Carolina  Public 
Service  Authority 

Rural  Electric  Cooperatives: 
Berkeley  Electric  Cooperatives.  Inc. 
Palmetto  Electric  Cooperatives.  Inc. 

State:  South  Dakota 

Regulatory  Authority;  South  Dakota  Public 
Utilities  Commission. 

Gas  Utilities 

Investor-Owned: 
Midwest  Gas,  Division  of  Midwest  Power 

Systems.  Inc. 
Montana-Dakota  Utilities  Company 
Northwestern  Public  Ser\'ice  Company 

Electric  Utilities 

Investor-Owned: 
Black  Hills  Power  and  Light  Company 
Midwest  Power.  Division  of  Midwest 

Power  Systems.  Inc. 
Montana-Dakota  LItilities  Company 
Northern  States  Power  Company 
Northwestern  Public  Service  Company 
Otter  Tail  Power  Company 
The  following  covered  utility  within  the 
State  of  South  Dakota  is  not  regulated  by  the 
South  Dakota  Public  Utilities  Commission: 

Electric  Utilities 

Publicly-Owned:  .Nebraska  Public  Power 
District 

Slate:  Tennessee 

Regulatory  Authority:  Tennessee  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Chattanooga  Gas  Company 
Nashville  Gas  Company 

Electric  Utilities 

Investor-Owned:  Kingsport  Power  Company 


The  following  covered  utilities  within  the 
State  of  Tennessee  are  not  regulated  by  the 
Tennessee  Public  Service  Commission. 

Gas  Utilities 

Publicly-Owned:  Memphis  Light.  Gas  and 
Water  Division 

Electric  Utilities 

Publicly-Owned: 
Bristol  Tennessee  Electric  System 
Chattanooga  Electric  Power  Board 
Clarksviile  Department  of  Electricity 
Cleveland  Utilities 
Clinton  Utilities  Board 
Dyersbuig  Electric  System 
Greenevilie  Light  and  Power  System 
Jackson  Utility  Division — Electric 

Department 
Johnson  City  Power  Board 
Knoxville  Utilities  Board 
Lenoir  City  Utilities  Board 
Memphis  Light,  Gas  and  Water  Division 
Morristown  Power  System 
Murfreesboro  Electric  Department 
Nashville  Electric  Service 
Sevier  County  Electric  System 

Rural  Electric  Cooperatives: 
Appalachian  Electric  Cooperative 
Cumberland  Electric  Membership 

Corporation 
Duck  River  Electric  Membership 

Cooperative 
Gibson  County  Electric  Membership 

Corporation 
Holston  Electric  Cooperative 
Meriwether  Lewis  Electric  Cooperative 
Middle  Tennessee  Electric  Membership 

Corporation 
Sequachee  Valley  Electric  Cooperative 
Southwest  Tennessee  Electric  Membership 

Corporation 
Tri-County  Electric  Membership 

Corporation 
Upper  Cumberland  Electric  Membership 

Corporation 
Volunteer  Electric  Cooperative 

State:  Tennessee 

Regulaton,-  Authority:  Tennessee  Valley 
Authority 
Electric  L'tilities 

Publicly-Owned: 
Athens  Utilities 

Bowling  Green  Municipal  Utilities 
Bristol  Tennessee  Electric  System 
Chattanooga  Electric  Power  Board 
Clarksviile  Department  of  Electricity 
Cleveland  Utilities 
Clinton  LItilities  Board 
Decatur  Electric  Department 
Dickson  Electric  Department 
Dyersburg  Electric  System 
Florence  Electric  Department 
Greenevilie  Light  and  Power  System 
Huntsville  Utilities 
Jackson  L'tility  Division — Electric 

Department 
Johnson  City  Power  Board 
Knoxville  l'tilities  Board 
Lenoir  City  Utilities  Board 
.Memphis  Light.  Gas  and  Water  Division 
Morristown  Power  System 
Murfreesboro  Electric  Department 
Nashville  Electric  Ser\'ice 
Paducah  Power  System 


Sevier  County  Electric  S\  stem 
Tupelo  Water  and  Light  Department 
Rural  Electric  Cooperatives; 
Alcorn  County  Electric  Company 

Association 
Appalachian  Electric  Cooperative 
Cullman  Electric  Cooperative 
Cumberland  Electric  Membership 

Corporation 
Duck  River  Electric  Membership 

Corporation 
4-County  Electric  Power  Association 
Gibson  County  Electric  Membership 

Corporation 
Holston  Electric  Cooperative 
Joe  Wheeler  Electric  Membership 

Corporation 
Meriwether  Lewis  Electric  Cooperative 
Middle  Tennessee  Electric  Membership 

Corporation 
North  Georgia  Electric  .Membership 

Corporation 
PennvTile  Rural  Electric  Cooperative 

Corporation 
Sequachee  Valley  Electric  Cooperative 
Southwest  Tennessee  Electric  Ntembership 

Corporation 
Tombigbee  Electric  Power  Association 
Tri-County  Electric  Membership 

Corporation 
Upper  Cumberland  Electric  Menibership 

Corporation 
Volunteer  Electric  Cooperative 
Warren  Rural  Electric  Cooperative 

Corporation 
West  Kentucky  Rural  Electric  Cooperative 

Corporation 

State:  Texas 

Regulaton,-  Authority:  Texas  Public  Utility 
Commission. 

Electric  Utilities 

Investor-Owned: 
Central  Power  and  Light  Company 
El  Paso  Electric  Company 
Gulf  States  Utilities  Company 
Houston  Lighting  and  Power  Company 
Southwestern  Electric  Power  Company 
Southwestern  Electric  Service  Company 
Southwestern  Public  Service  Company 
Texas-New  Mexico  Power  Company 
TU  Electric 
West  Texas  Utilities  Company 

Publicly-Owned:  Lower  Colorado  River 

Authority 
Rural  Electric  Cooperatives: 

Bluebonnet  Electric  Cooperative.  Inc. 

Cap  Rock  Electric  Cooperative.  Inc. 

Guadalupe  Valley  Electric  Cooperative. 
Inc. 

Pedernales  Electric  Cooperative.  Inc. 

Sam  Houston  Electric  Cooperative,  Inc. 

Tri-County  Electric  Cooperative.  Inc. 

The  governing  body  of  each  Texas 
municipality  exercises  exclusive  original 
jurisdiction  over  electric  utility  rates, 
operations,  and  services  provided  by  an 
electric  utility  (whether  privately  owned  or 
publicly  owned)  within  its  city  or  town 
limits,  unless  the  municipality  has 
surrendered  this  jurisdiction  to  the  Texas 
Public  Utility  Commission.  The  Commission 
hears  de  novo  appeals  from  the  decision  of 
such  municipalities.  These  municipal 
authorities  would  be  State  agencies  as 


defined  by  PURPA  and.  thus,  have 
responsibilities  under  PURPA  identical  to 
those  of  a  State  regulatory  authority. 

The  municipally  owned  utilities  listed 
below  are  not  under  the  commission's 
original  ratem.aking  jurisdiction: 

Electric  Utilities 

Publicly-Owned: 
.■\ustin  Electric  Department 
Brownsville  PUB 
Bryan.  City  of 

Garland  Electric  Department 
Lubbock  Power  and  Light 
San  Antonio  City  Public  Service  Board 

State:  Texas 

Regulatory  Authority:  Railroad 
Commission  of  Texas. 

Gas  Utilities 

Investor-Owned: 

Atmos  Energy  Corporation 

Entex.  Inc. 

Lone  Star  Gas  Company,  a  di\  ision  of 
ENSERCH  Corporation 

Southern  Union  Company 

The  governing  body  of  each  Texas 
municipality  exercises  exclusive  original 
ratemaking  jurisdiction  over  gas  utility  rates, 
operations,  and  services  provided  by  a  gas 
utility  within  its  city  or  town  limits  subject 
to  app>ellate  review  by  the  Railroad 
Commission  of  Texas.  These  municipal 
authorities  would  be  State  agencies  as 
defined  by  PURPA  and.  thus,  have 
responsibilities  under  PL'RPA  identical  to 
those  of  a  State  regulatory  authority. 

The  following  covered  utilities  within  the 
State  of  Texas  are  not  regulated  by  the 
Railroad  Commission  of  Texas.  (The  Railroad 
Commission's  appellate  authority  does  not 
extend  to  municipally  owned  gas  utilities.) 

Cas  Utilities 

Publicly-Owned:  City  Public  Senice  Board 
(San  Antonio) 

State:  Utah 

Regulatory  Authority:  Utah  Public  Service 
Commission. 

Gas  LUilities 

Investor-Owned:  Mountain  Fuel  Supply 
Company 

Electric  Utilities 

Investor-Owned:  Utah  Power  and  Light 

Company 

Rural  Electric  Cooperatives:  Moon  Lake 
Electric  Association 

State:  Vermont 

Regulatory  Authority:  Vermont  Public 
Service  Board. 

Electric  Utilities 

Investor-Owned: 
Central  Vermont  Public  Service 

CorpK)  ration 
Green  Mountain  Power  Corporation 
Public  Service  Company  of  New    ■ 

Hampshire 

State:  Virginia 

Regulatory  Authority:  Virginia  State 
Corporation  Commission. 


Cas  Utilities 

Investor-Owned: 
Commonwealth  Gas  Services.  Im  . 
Virginia  .Natural  Gas 
Washington  Gas  Light  Company 

Electric  Utilities 

Investor-Owned: 
.Appalachian  Power  Company 
Delmar\a  Power  and  Light  Company 
Kentucky  Utilities  Company 
Potomac  Edison  Company 
Virginia  Electric  and  Power  Company 

Rural  Electric  Cooperatives: 
.Northern  Virginia  Electric  Cooperativf 
Rappahannock  Electric  Cooperative 
The  following  covered  utilities  within  the 

State  of  Virginia  are  not  regulated  by  the 

Virginia  State  Corporation  Commission: 

Gas  Utilities 

Publicly-Owned:  City  of  Richmond.  Vi.-gir.ia 
Department  of  Public  Utilities 

Electric  Utilities 

Publicly-Owned:  Danville  Wafer.  Gas  & 
Electric 

State:  Washington 

Regulatory  Authority:  Washington  Uii!.i,»«. 
and  Transportation  Commission. 

Gas  Utilities 

In\estor-Owned: 
Cascade  Natural  Gas  Corporation 
Northwest  Natural  Gas  Comjjany 
Washington  Natural  Gas  Company 
Washington  W'ater  Power  Company 

Electric  Utilities 

Investor-Owned: 

Pacific  Power  &  Light  Company 
Puget  Sound  Power  &  Light  Company 
Washington  Water  Power  Company 
The  following  covered  utilities  within  the 

State  of  Washington  are  not  regulated  by  the 

Washington  Utilities  and  Transjxjrtaiion 

Commission: 

Electric  Utilities 

Publicly-Owned: 
Port  Angeles  Light  and  Water  Depart.-ierii 
Public  Utility  District  No.  1  of  Benton 

County 
Public  Utility  District  No.  1  of  Chelan 

County 
Public  Utility  District  No.  1  of  Clark 

County 
Public  Utility  District  No.  1  of  Cowlitz 

County 
Public  Utility  District  No.  1  of  Douglas 

County 
Public  L'tility  District  .No.  1  of  Franklin 

County 
Public  Utility  District  No.  1  of  Gra>s 

County 
Public  Utility  District  No.  1  of  Ijjwis 

County 
Public  Utility  District  No.  1  of  Snohon.Kh 

County 
Public  Utility  District  No.  2  of  Gram 

County 
Richland  Energy  Service  Department   - 
Seattle  City  Light  Department 
Tacoma  Public  Utilities — Light  Division 
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Slate:  Wvsl  '  'irginia 

Regulator)  Authority:  Wfst  \'irginiii  Public 
S(;rv;( It  Com  ■nission. 
f.asrti!iti«!s 

Investor-Ow 
Kqiiitablt; 
Hope  (;as 

.Vluunlnin 

l-;iff  trii.  I'lil 

Invj-stor-Ow 
.Xppalach 
Monon; 
I'Dloinac 
Wheeling 

Stotr:  IV 
Regulator 


-vjied: 

^as  Company 
ncorpo  rated 
er  Cas  Company 

ies 

u;d-. 

n  Power  Company 
Power  Company 

ison  Company 
iicctric  Company 


iga}'  etla 
Ed 


t>:co  ism 


•Nmice 

lias  I'tilities 

!nvi!stor-Ow|ied 
Madison 
Northern 
Wistonsir 
Wisionsir 
U'isconsir 
Wisconsii 
Wisconsir 


Authority:  \Vi>iron<;in  P-jbiii 
ConAnispion. 


(  ^s  and  Electric  Companv 
Itates  Power  Company 
Fuel  and  Light  Company 
Gas  Company 
Natural  Gas  Company 
Power  and  Light  Company 
Publit:  Service  Corporation 


KiMtri<:Ulil 
InviTStor-Qw 

Madison 

Northern 

Wisronsii 

Uisconsii 

Wisconsii 
PubliLly-Ow  ned 

City  ot  Kalika 


ties 

ned: 

as  and  Electric  Company 
iiates  Power  Comp.iny 
Electric  Power  Company 
Power  and  Light  Com[>any 
Public  Service  Corporation 


Departn  ent 


City  of 
I  tilitiei 

State:  IVyoiilin^ 

Regulator  ■ 
.Service Con  m 

Gas  I'tilitiej 

lnvfStorCH>  ned 
Cheyennt; 
Kansas-N 
Montana 
.Monntaii 


5 


Electric  I'ti 

Investor-Ov 
Hiar.k  Hil 
Cheyenne 
Montana 
Pacific 

Kural  Electi 
Klei.trir 


Pel- 


JMI 


una  Electric  and  Water 
I 
Mdnasha  Electric  and  Water 


Authority:  Wyoming  Puhlii 
ission. 


Light.  Fuel  and  Fowfr  Company 
braNka  Natural  Gas  Company 
)akota  Utilities  Compar.y 
Fuel  Supply  l^^ampany 

It 


les 

d: 


Power  and  Light  Company 
Light.  Fuel  and  Power  Company 
3akota  Utilities  Company 
.ver  and  Light  Company 
r  Cooperatives:  Tri-Count> 
Asso<:iation.  Inc. 


.'\pp(-ndix  h 
EhttricUti  ities 

All  ufiliti  >s  listed  below  had  electric 
energy  sale! ,  for  purposes  other  than  rusalc. 
in  excess  of  ">00  million  kilowatt  hoars  in 
any  year  frr  71  T176-1S93.  The  utilities  listed 
more  than  c  nee  have  sales  iu  more  than  one 
.State,  and  t  ios«i  States  are  indicated  by 
.ibbreviatioi  s  in  parentheses. 
Iii\estor-Ov  ned: 
Alabama  'ower  Company 
.Vppalac!]  ian  Power  Company  (VA) 
\.ppalaLi  iau  Power  Company  (WV) 


.■\rlzona  Public  Service  Company 
.\rkansas  Power  &  Light  Company 
.Atlantic.  City  Electric  Company 
Baltimore  Gas  &  Electric  Company 
Bangor  Hydro-Electric  Company 
Black  Hills  Power  &  Light  Company  (MT) 
Black  Hills  Power  &  Light  Company  (SD) 
Black  Hills  Power  &  Light  Company  (WY) 
Blackstone  Valley  Electric  Company 
Boston  Edison  Company 
Cambridge  Electric  Light  Company 
CuRilina  Power  &  Light  Company  (NC) 
Carolina  Power  &  Light  Company  (SC) 
Central  Hudson  Gas  &  Electric  Corporation 
Ccmiral  Illinois  Light  Company 
Central  Illinois  Public  Service  Company 
CxMitral  Louisiana  Electric  Company 
C:t'ntral  Maine  Power  Company 
(antral  Power  &  Light  Company 
(U'ntral  Vermont  Public  Service 

Corporation 
Cheyenne  Light.  Fuel  and  Power  Company 
Cincinnati  Cas  &  Electric  Company 
Citizens  Electric  Corporation 
Citizens  Utilities  Company  (AZ) 
(Cleveland  Electric  Illuminating  Company 
Columbns  and  Southern  Ohio  Electric 

C^nipany 
Commonwealth  Edison  Company 
Cximmonwealth  Electric  Company 
Connecticut  Light  &  Power  Company 
Qmowingo  Power  Company 
Consolidated  Edison  Company  of  N>?w 

York 
Consumers  Power  Company 
Dayton  Power  &  Light  Cxjmpany 
Dtdmarva  Power  &  Light  Company  (DE) 
Oelmarva  Power  &  Light  Company  (VA) 
Dehnarva  Power  &  Light  Company  of 

Marj'land 
Detroit  Edi.son  Company 
Duke  Power  Company  (NC) 
IXike  Power  Company  (SC) 
Duqiiesne  Light  Company 
Eastern  Edison  Company  (MA) 
El  Paso  Electric  Company  (NM) 
Kl  Paso  Electric  Company  (TX) 
Empire  District  Electric  Company  (AR) 
Empire  District  Electric  Company  (KS) 
Empire  District  Elec-tric  Company  (.MO) 
Empire  Distric:t  Electric  Company  (OK) 
f-'lorida  Power  Corporation 
Florida  Power  &  Light  Company 
1-lorida  Public  Utilities  Company 
(ieorgia  Power  Company 
Granite  State  Electric  Company 
Green  Mountain  Power  CorjKjration 
Gulf  Power  Company 
Giilf  States  Utilities  Company  (L\) 
Gulf  .States  Utilities  Company  (TX) 
Hawaii  Electric  Light  Cx)mpany,  Inc. 
Hawaiian  Electric  Company.  Inc. 
Houston  Lighting  and  Power  Company 
Idaho  Power  Cotnpany  (ID) 
Idaho  Power  Company  (NV) 
Idaho  Power  Company  (OR) 
ll-.S  Utilities  Inc.  (lA) ' 
Illinois  Power  Ckimpany 
Indiana  Michigan  Power  Company  (IN) 
Indiana  Michigan  Power  Company  (MI) 
Indianapolis  Power  &  Light  Company 
Interstate  Power  Company  (lA) 
Interstate  Power  Company  (IL) 
Intc-rstate  Power  Company  (M.N) 
lowa-II!iuuis  Gas  &  Electric  Company  (LM 
lowulilinois  Cas  &  EJeclric  Compacy  (IL) 


Jersey  Central  Power  &  Light  Company 
Kansas  City  Power  &  Light  Company  (KS) 
Kansas  City  Power  &  Light  Company  (MO) 
Kansas  Gas  &  Electric  Company 
Kentuc  ky  Power  Company 
Kentucky  Utilities  Company  (KY) 
Kentuc  ky  U'tilities  Company  (V.\) 
Kings  port  Power  Company 
KPL  Gas  Seryice  (KS) 
Long  Island  Lighting  Company 
Louisiana  Power  &  Light  Company 
Louisville  Gas  &  Electric  Company 
Madison  Gas  &  Electric  Company 
Massac:husetts  Electric  Company 
Maui  Ele<;tric  Company.  Ltd. 
Metropolitan  Edi.son  Company 
Michigan  Power  Company 
Midwest  Power.  Division  of  Midwest 

Power  Systems.  Inc.  (lA) 
Midwest  Power.  Diyision  of  Midwest 

Power  .Systems,  Inc.  (SD) 
Minnesota  Power  &  Light  Company 
Mississippi  Power  Company 
Mississippi  Power  &  Light  Company 
Missouri  Public  Service,  a  division  ol 

I'tiliCkjrp  United  Inc. 
Monongahela  Power  Company  (OH) 
.Monongahela  Power  Company  (WV) 
Montana-Dakota  Utilities  Company  (MT) 
Montana-Dakota  Utilities  Company  (ND) 
Montana-Dakota  Utilities  Company  (SD) 
Montana-Dakota  Utilities  Company  (WY) 
Montana  Power  Company 
.Nantahala  Power  &  Light  Company 
Narragansett  Electric  Company 
Ne%  acta  Power  Company 
New  Orleans  Public  Service.  Inc. 
Newport  Electric  Corporation  (RI) 
New  York  State  Electric  &  Gas  Corporation 
Niagi\ra  Mohawk  Power  Company 
Northern  Indiana  Public  Service  Company 
Northe.ni  States  Power  Company  (MI) 
Northern  States  Power  Company  (MN) 
Northern  States  Power  Company  (ND) 
Northern  States  Power  Company  (SD) 
Nortliern  States  Power  Company  (WI) 
Northwestern  Public  Serv  ice  Comiiany 
Ohio  Edison  Company 
Ohio  Power  Company 
Oklahoma  Cas  &  Electric  Company  (.\R1 
Oklahoma  Gas  &  Electric  Company  (OKI 
Onmge  &  Rockland  Utilities 
Otter  Tail  Power  Company  (MN) 
Ott»;r  Tail  Power  Company  (ND) 
Otter  Tail  Power  Company  (SD) 
Pacific  Gas  &  Electric  Company 
I'acific  Power  &  Light  Company  (C.\) 
Pac  ific  Power  &  Light  Company  (ID) 
Pacific  Power  &  Light  Company  (MT) 
Pacific  Power  &  Light  C^jmpany  (OR) 
Pacific  Power  &  Light  Company  (W.M 
Pac  ific  PoUer  &  Light  Company  (WY) 
Pennsylvania  Electric  Company 
PennsvK'.-mia  Power  &  Light  Company 
Pennsylvania  Power  Company 
Philadelphia  Electric  Company 
Portland  General  Electric  Compaiiy 
Potomac  Edison  Company  (MD) 
Potomac  Edison  Company  (VA) 
Potomac  Edison  Company  (WV) 
Potomac  Electric  Power  Company  (IX:) 
Potomac  Electric  Power  Company  (MD) 
PSI  Euorgy  (IN) 

Public  Service  Cnuipany  of  Colorado 
Public  .Serv-ice  Company  of  New 

J!.!mpshire(NH) 


Public  Service  Company  of  New 

Hampshire  (VT) 
Public  Service  Company  of  New  Mexico 
Public  Service  Company  of  Oklahoma 
Public  Service  Electric  and  Gas  Company 
Puget  Sound  Power  &  Light  Company 
Rochester  Gas  &  Electric  Corporation 
Rcx;kland  Electric  Company 
St.  Joseph  Light  &  Power  Company 
San  Diego  Gas  &  Electric  Company 
Savannah  Electric  &  Power  Company 
Sierra  Pacific  Power  Company  (CA) 
Sierra  Pacific  Power  Company  (NV) 
South  Carolina  Electric  &  Gas  Company 
Southern  California  Edison  Company 
Southern  Indiana  Gas  &  Electric  Company 
Southwestern  Electric  Power  Company 

(AR) 
Southwestern  Electric  Power  Company 
•       (LA) 

Southwestern  Electric  Power  Company 

(TX) 
Southwestern  Electric  Ser\  ice  Company 
Southwestern  Public  Service  Company 

(KS) 
Southwestern  Public  Service  Company 

(NM) 
Southwestern  Public  Service  Company 

(OK) 
Southwestern  Public  Service  Company 

(TX) 
Tampa  Electric  Company 
Texas-New  Mexico  Power  Company 
Toledo  Edison  Company 
TU  Electric 

Tucson  Electric  Power  Company 
UGI-Luzerne  Electric  Division 
Union  Electric  Company  (IL) 
Union  Electric  Company  (.MO) 
Union  Light,  Heat  &  Power  Company 
United  Illuminating  Company 
Upper  Peninsula  Power  Company 
Utah  Power  &  Light  Company  (ID) 
Utah  Power  &  Light  Company  (UT) 
Virginia  Electric  &  Power  Company  (NC) 
Viiginia  Electric  &  Power  Company  (V.A) 
Washington  Water  Power  Company  (ID) 
Washington  Water  Power  Company  (MT) 
Washington  Water  Power  Company  (WA) 
West  Penn  Power  Company 
West  Plains  Energy  (CO) 
West  Texas  Utilities  Company 
Western  Massachusetts  Electric  Company 
West  Plains  Energy.  Division  of  UtiliCorp 

United  (KS) 
Wheeling  Electric  Company 
Wisconsin  Electric  Power  Company  (MI) 
Wisconsin  Electric  Power  Company  (WT) 
Wisconsin  Power  &  Light  Company 
Wisconsin  Public  Service  Corporation  (MI) 
Wisconsin  Public  Service  Corporation  (WI) 
Publicly-Owned: 
Albany  Water.  Gas  &  Light  Commission 

(GA) 
Anaheim  Public  Utilities  Department  [C.\) 
.■\nchorage  Municipal  Light  &  Powi-r 

Department  (.AK) 
Athens  Utilities  (AL) 
Austin  Electric  Department  (TX) 
Bowling  Green  Municipal  Utilities  (KY) 
Bristol  Tennessee  Electric  System  (TN) 
Brownsville  Public  Utility  Board  (TX) 
Bryan,  City  of  (TX) 

Burbank  Public  Service  Department  (C.A) 
('entral  Lincoln  People's  Utility  District 

(OR) 


Chattanooga  Electric  Power  Board  (TN) 
City  of  Kaukauna  Electric  and  Wafer 

Department  (WT) 
City  of  Menasha  Electric  and  Water 

Utilities  (WI) 
Clarksville  Department  of  Electricity  (TN) 
Clatskanie  People's  Utility  District  (OR) 
Cleveland  Division  of  Light  &  Power  (OH) 
Cleveland  Utilities  (TN) 
Clinton  Utilities  Board  (T.N) 
Colorado  Springs  Department  of  Public 

Utilities  (CO) 
Dalton  Water.  Light  &  Sink  (CA) 
Danville  Water.  Gas  &  Electric  (VA) 
Decatur  Electric  Department  (AL) 
Dickson  Electric  Department  (T.N) 
Dothan  Electric  Department  (AL) 
Dyersburg  Electric  System  (TN) 
Eugene  Water  &  Electric  Board  (OR) 
Favetteville  Public  Works  Commission 

(NO 
Florence  Electric  Department  (AL) 
Gainesville  Regional  Utilities  (FL) 
Garland  Electric  Department  (TX) 
Glendale  Public  Service  Department  (CA) 
Greeneville  Light  &  Power  System  (TN) 
Greenville  Utilities  Commission  (NC) 
Groton  Public  Utilities  (CT) 
High  Point  Electric  Utility  Dept.  (NC) 
Huntsville  Utilities  (AL) 
Imperial  Irrigation  District  (CA) 
Inciependence  Power  &  Light  Department 

(MO) 
lackson  Utility  Division-Electric 

Department  (TN) 
Jacksonville  Electric  Authority  (FL) 
Johnson  City  Power  Boai-d  (TN) 
Jonesboro  Water  &  Light  (AR) 
Kansas  City  Board  of  Public  Utilities  (KS) 
Kissimmee  Utility  .Authority  (FL) 
Knoxviile  Utilities  Board  (f  N) 
Lafayette  Utilities  System  (L.A)    . 
Lakeland  Department  of  Elec  trie  and  Water 

(FL) 
Lansing  Board  of  Water  &  Light  (MI) 
Lenoir  City  Utilities  Board  (TN) 
Lincoln  Electric  System  (NE) 
Los  .Angeles  Department  of  Watrr  and 

Power  (CA) 
Lower  Colorado  River  Authority  (T.X) 
Lubbock  Power  &  Light  (TX) 
Memphis  Light,  Gas  &  Water  Division  {TN) 
Modesto  Irrigation  District  (CA) 
Morristown  Power  System  (TN) 
Murfreesboro  Electric  Dept.  (TN) 
Muscatine  Power  &  Water  (lA) 
Nashville  Electric  Service  (T.N) 
Nebraska  Public  Power  District  (NF) 
.Nebraska  Public  Power  District  (SD) 
North  Little  Rock  Electric  Department  (.AR) 
Ocala  Electric  Authority  (FL) 
Omaha  Public  Power  District  (LA) 
Omaha  Public  Power  District  (.NE) 
Orlando  L'tilities  Commission  (FL) 
Owensboro  Municipal  Utilities  (K^j 
Paducah  Power  System  (KY) 
Palo  Alto  Electric" Utility  (CA) 
Pasadena  W'ater  &  Power  Department  |CA) 
Port  Angeles  Light  &  Water  Department 

(WA) 
Power  Authority  of  New  York  (NY) 
Pub)ic  Utility  District  No.  1  of  Benton 

County  (WA) 
Public  Utility  District  No.  1  of  Chelan 

County  (W.A) 
Public  Utility  District  .No.  1  of  Clark 

County  (WA) 


Public  Utility  District  No.  1  of  Cowlitz 

County  (WA) 
Public  Utility  District  No.  1  of  Douglas 

County  (WA) 
Public  Utility  District  No.  1  of  Franklin 

County  (VVA) 
Public  Utility  District  No.  1  of  Grays 

Harbor  County  (WA) 
Public  Utilitv  District  No.  1  of  Lewis 

County  (WA) 
Public  Utilitv  District  No.  1  of  Snohomi>-h 

County  (WA) 
Public  Utilitv  District  No.  2  of  Grant  ' 

County  (VVA) 
Puerto  Rico  Electric  Power  Authority 
Richland  Energy  Services  Department 

(WA) 
Richmond  Power  &  Light  (IN) 
Riverside  Public  Utilities  (CA) 
Rochester  Department  of  Public  Utilities 

(MN) 
Roc  ky  Mount  Public  Utilities  (.\'C)      *■ 
Sacramento  Municipal  Utility  District  (CM 
Salt  River  Project  .Agricultural 

Improvement  and  Power  District  (.AZ( 
San  .Antonio  City  Public  Serv  ice  Board 

(TX) 
Santa  Clara  Electric  Department  (CA) 
Seattle  City  Light  Department  (WA) 
Sevier  County  Electric  System  (TN) 
South  Carolina  Public  Service  Authoritv 
Springfield  City  Utilities  (MO) 
Springfield  Utility  Board  (OR) 
Springfield  Water.  Light  &  Power 

Department  (IL) 
Tacoma  Public  Utilities- Light  Division 

(WA) 
Tallahassee.  City  of  (FL) 
Tupelo  Water  &  Light  Department  (MS) 
Turlock  Irrigation  District  (CA) 
Vernon  Municipal  Light  Department  (C.Al 
Wallingford  DPU— Electric  Division  (CT) 
Wilson  Utilities  Departm.ent  (NC) 
Rural  Electric  Cooperatives: 
.Alcorn  County  Electric  Power  Assoc  iation 

(MS) 
.Anoka  Electric  Cooperative  (MN) 
.Appalac  hian  Electric  Cooperative  (TN) 
.Arkansas  Valley  Electric  Cooperative 

Corporation  (AR) 
Berkeley  Elec'tric  Cooperative  (SC) 
Bluebonnet  Electi  ic  Cooperayves.  Im  . 

(TX)  -"^ 

Blue  Ridge  Electric  Membership 

Corporation  (NC) 
Cap  Rock  Electric  Cooperative.  Inc .  (  FX) 
Carroll  Elec  trie  Cooperative  Corporal ior. 

(AR) 
C:hoptank  Electric  Cooperative.  Inc.  (MDj 
Chugac  h  Electric  Cooperative  (AK) 
Clay  Electric  Cooperative  (FL) 
Coast  Electric  Power  Association  (M.Si 
Cobb  Electric  Membership  Corporation 

(GA) 
Cotton  Electric  Coojjerative  (OK) 
Cullman  Electric  Cooperative  (AL) 
Cumberland  Electric  Membership 

Corporation  (TN) 
D.ikota  Electric  Association  (MN) 
Delaware  Electric  Cooperative.  Inc  (Dl.t 
Dixie  Electric  Membership  Corporation 

(LA) 
Due  k  River  Electric  Membership 

Corporation  (TN) 
Duncan  Valley  Electric  Cooper..!;\c-.  I.. 

(.AZ.  NM) 
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First  Electric 
Flint  Electrii 

(GA) 
4-County  Elfcctric 
CiibsoD  Cour  ty 
Green  River 
GreyStone  Pt>wer 
Guadalupe ' 

Inc.  (TX) 
Henderson- 
Coo  perati 
Holston  Ele(^ric 
i  loly  Cross 
Intermounta 
l.ii  kson  Ele<iric 

(GA) 
lirt-  Wheeler 

Corporati 
Lea  County 
Lee  County 
Linn  Countv 

Associat 
Meriwether 

(TN) 
Middle  Ten 

Corporati<  n 
Midwest  " 
MissLssippi 
Moon  Lake 
New  Hamps  i 

(NH) 
Northern 

(VA) 
North 

C'orporat 
Oklahoma  E|ectr 
Oregon  Trai 
O/arks  Elec^-ic 

(AR) 
Palmetto  Electric 
Pedernales 

Cxjrporati 


Cooperative  Corporation  (AR) 
Membership  Ck>rporatitm 

Power  Association  (MS) 
Electric  Membership  (TN) 
ilectric  Corporation  (KY) 

Corporation  (GA) 
alley  Electric  Cxjoperative. 


fnion  Rural  Elwtrif 
Corjjoration 
Cooperative  (IN) 
Electric  Association  (CO) 
n  Rural  Elec  trie  (CO) 

Membership  Corpf>ration 


Electric  Membershi]) 

(AL) 
ilectric  Cooperative.  Iiu..  (NMi 
ilectric  Cooperative  (ID 
Rural  Electric  CfKiperative 

(LA) 
^wis  Electric  Coojieraliv'- 


tun 


ticn 


1  lessee  Electric  MeniU-rship 
(TN) 
Entrgv  Incorporated  (kSI 
::ounty  ECC  (AR) 
lectric  Association  (CO) 
ire  Electric  Cooperative.  In* 

Vi:  ginia  Electric  Cooperative 


I  Georg  a 


:  Val!  -y 


in(  € 


iirl 


I'ennyrile 

Corporati 
Toudre 
Kappa ha n 
Rural  Electric 
Rutherford  1 

Corporati 
,S,im  Houstcfi 

(TX) 
.Sdwiiee  El 

(GA) 
.Sequachee 

(TN) 
.Singing  Riv 

(MS) 
S«)iith  Centifc 
Southern  i 

Inc.  (MD) 
St)ulhprn  P 

(MS) 
.Vmth  Kent 

(KY) 
Southwest 

Cxjrpora 
Southwest 

Cnrpo 
Sumter 
Tulquin 
Tojubigbee 

(MS) 
Tri-C^unty 
Tri-Ciounty 
Tri-Cxiunty 

Corporati 


jrati )n 

■  Ele<  trie 

Ele  :t 


JMI 
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Electric  Membership 

(GA) 
ic  Cxiopenitive 
Electric 
ic  Cooperative  C/>rp()ralion 


(in 
Riira 


Cooperative.  Inc.  (}>C) 
1  lectric  Coop»^rati\e 
.  Inc.  (TX) 

1  Electric  Cooperative 
n  (KY) 
REA,  Inc.  (CO) 
k  Electric  Cnopenitive  (VA) 
System  (AL) 
lectric  Meml>ership 
(NO 
Electric  Cooperative.  Iiii . 


e4tric  MemlKTship  Corj.M>ration 
^  'alley  Electric  Coo(HTa!ive 
Electric  Power  AsscK.iatitm 


Miry 


1  Power  Company  (OHi 
land  Electric  Coofwr.itive. 


lie 


Electric  Power  .Vssoc  iation 
cky  Rural  Electric  Coop^-rative 


ti  )n 


ouisiana  Electric  Memlwrship 

(LA) 
ennessee  Ele<  Irit  MemlxTship 
(TN) 
Cooperative  (FL) 
ric  Cooperative  (FL) 
ilectric  Power  Associatidn 


Electric  Association.  Ir.r.  (WYl 
ilectric  Cooperative,  Inr.  (TX) 
ilectric  Membership 
(TN) 


nn 


Tiico  Electric  Cooperative.  Inc.  (AZ) 
Umatilla  Electric  Cooperative  Assot:iation 

(OR) 
Ipper  Cumberland  Electric  Membership 

Ckirporation  (TN) 
Volunteer  Electric  Cooperative  (TN) 
Walton  Electric  Membership  Corporation 

(GA) 
Warren  Rural  Electric  Cooperative 

Corporation  (KY) 
West  Kentucky  Rural  Electric  Cooperative 

("orporation  (KY) 
Withlacoorhee  River  Electric  Cooperative 

(FL) 
Federal  .Agencies: 
Bonneville  Power  Administration  (OK) 
Tennessee  Valley  Authority  (TN) 
Western  Area  Power  Administration  (CO) 

Cas  I  'tilities 

.Ml  gas  utilities  listed  below  had  natural 
gas  '■ales,  for  purposes  other  than  resale,  in 
ex(  ess  of  10  billion  cubic  feet  in  any  year 
froiTi  l<)7f.-199.3.  The  utilities  listed  more 
than  oni:c  have  sales  in  more  than  one  State 
and  those  States  are  indicated  by 
ahtireviations  ii^  parentheses. 
Investor-Owned: 
.Mcibama  Gas  Corpioration 
.■\nndarko  Production  Company 
Arkansas-Louisiana  Gas  Company  (AR) 
.•\rkunsas-Louisiana  Gas  Company  (KS) 
Arkansas-Louisiana  Gas  Company  (LA) 
Arkansas-Oklahoma  Gas  Corporation  (OK) 
.^Ikansas-Oklahoma  Gas  Corporation  (AR) 
Arkansas  Western  Gas  Company 
.■XsscKiated  Natural  Gas  Company  (MO) 
Atlanta  Gas  Light  Company 
Baltimore  Gas  &  Electric  Company 
Hat  tie  Creek  Gas  Company 
Hay  State  Gas  Company 
Boston  Gas  Company 
Brooklyn  Union  Gas  Company 
CUirnt!gie  Natural  Gas  Company 
Casi  ade  Natural  Gas  Corporation  (OR) 
C:a<n«de  Natural  Gas  Corporation  (W.\) 
Central  Hudson  Gas  and  Electric 

(Corporation  (NY) 
C(!iitrai  Illinois  Light  Company 
Central  Illinois  Public  Service  Company 
(J'.attanooga  Gas  Company  (TN) 
Cheyenne  Light.  Fuel  and  Power  Company 
Cincinnati  Gas  and  Electric  Company 
Ciitizens  Utilities  Company  (AZ) 
Citizens  Utilities  Company  (CO) 
City  Gas  Company  of  Florida 
Colonial  Cas  Company 
Ciolunibia  Gas  of  Kentucky.  Inc. 
Columbia  Gas  of  Ohio,  Inc. 
(Columbia  Gas  of  Pennsylvania.  Im. 
Cioinmonwealth  Gas  Company 
CCommonwealth  Gas  Service  Incorporated 
Cximmonwealth  Gas  Services.  Incorporated 

(VA) 
Coiine<;ticut  Natural  Gas  Corporation 
t'onsolidated  Edison  Company  of  .New 

York.  Inc. 
Consumers  Power  Company 
Dayton  Power  &  Light  Company 
Delniarva  Power  &  Light  Company  (DF) 
Fust  Ohio  Gas  Company 
Liizabethtown  Gas  Company 
Knerg^vNorth  Natural  Gas.  Inc.  (NH) 
Knstar  Natural  Gas  Company 
Fntex  Ina  (I^) 
i::i!e\  Inc.  (MS) 


Entex  Inc.  (TX) 
Equitable  Gas  Company  (PA) 
Equitable  Gas  Company  (WV) 
Gas  Company  of  New  Mexic-o 
Cias  Service,  A  Western  Resources 

Company  (MO) 
Gas  Service  Company  [KE] 
Getty  Gas  Gathering,  Inc.  (KS) 
Greeley  Gas  Ckimpany  (CO) 
Greeley  Gas  (Dompany  (KS) 
Gulf  States  Utilities  Company 
Hope  Gas,  Incorporated 
lES  Utilities  Inc.  (lA) 
Illinois  Power  Company 
Indiana  Gas  (Company 
Intermountain  Gas  Company 
Interstate  Power  Company  (lA) 
Interstate  Power  Company  (MN) 
lowa-Ulinois  Gas  &  Electric  Company  (lA) 
Iowa-Illinois  Gas  &  Electric  Company  (ILI     • 
Kansas- Nebraska  Natural  Gas  Companv 

(WY) 
K  N  Energy.  Inc.  (CO) 
K  N  Energy,  Inc.  (KS) 
KPL  Gas  Service  Company  (KS) 
Li«  lede  Gas  Company  Consolidateti 
l.one  Star  Gas  Companv.  a  division  ot 

ENSERCH  Corp.  (TX) 
Long  Island  Lighting  (Company 
Louisiana  Gas  Service  (Company 
Louisville  Gas  &  Electric  Company 
Madison  Gas  &  Electric  Company 
Michigan  Consolidated  Gas  Company 
Mil  higan  Gas  Company 
Mic:higan  Gas  Utilities,  division  of 

UtiliCorp  United,  Inc. 
Midwest  Gas.  Division  of  Midwest  Power 

Systems.  Inc.  (lA) 
Midwest  Gas,  Division  of  Midwest  Power 

Systems,  Inc.  (NE) 
Midwest  Gas,  Division  of  Midwest  Power 

.Systems.  Inc.  (SD) 
Minnegasco — Division  of  Arkla.  Int..  (M.Nl 
Miiinegasco — Division  af  Arkla,  In( .  (Nil 
Mississippi  Valley  Gas  CCompany 
Missouri  Public  Service  Company 
Mobile  Gas  Service  Corjjoration 
Montana-Dakota  Utilities  Company  (.Ml  j 
Montana-Dakota  Utilities  Company  (ND) 
Montana-Dakota  Utilities  Company  (SD) 
Montana-Dakota  Utilities  Company  (WYl 
Montana  Power  Company 
Mountaineer  Gas  CCompany 
Mountain  Fuel  Supply  Company  (ID) 
Mountain  Fuel  Supply  Company  (UTi 
Mountain  Fuel  Supply  CCompany  (WY) 
Nashville  Gas  Company 
National  Fuel  Gas  Distribution  Corporation 

(NY) 
.National  Fuel  Gas  Distribution  Q)rpor.ition 

(PA) 
National  Gas  and  Oil  Company 
New  lersey  Natural  Gas  Company 
New  Orleims  Public  Service.  Inc. 
New  York  Slate  Electric  &  Gas  Qirporalion 
Niagiira  Mohawk  Power  CCompany 
North  Carolina  Natural  Gas  Corporation 
North  Shore  Gas  Company 
Northern  Illinois  Gas  CCompany 
Northern  Indiana  Public  SerNice Conip.uiy 
Northern  Minnesota  Utilities-Division  of 

ICtiliCorp  United,  Inc. 
Northern  Natural  Gas  Company  (KS) 
Northern  Natural  Gas  Company  (NE) 
Northern  States  Power  Company  (MN) 
Northern  States  Power  CCompany  (.ND) 


Northern  States  Power  Conqwny  (\VI) 
North  Penn  Gas  Company 
Northwest  Natural  Cas  Cb:r.pany  (URj 
Northwest  Natural  Gas  (Company  (WA) 
Northwestern  Publir  Servic  e  Conipiinv 

Northwestern  Publir.  Service  Componv 

(SD) 
(Oklahoma  Natural  Gas  (Company 
Orange  &  Rockland  Utilities 
Pacific  Gas  &  Electric  Company 
Panhandle  Eastern  Pipelijie  Company  (IL) 
Panhandle  Eastern  Pipeline  Company  (KSi 
Pennsylvania  Gas  &  Water  Company 
Peoples  Gas,  Light  and  Coke  Company 
Peoples  Gas  System 
Peoples  Natural  Cwas  CC(jmpan\ 
Peoples  Natural  Gas  Company  (CO) 
Peoples  Natural  Gas  Company.  Division  ol 

UtiliCorp  United.  Inc.  (lA) 
Peoples  Natural  Gas  Companv.  Division  of 

Utili(k)rp  United.  Inc.  (KS) 
Peoples  Natural  Gas  CCompany,  Division  of 

UtiliCorp  United,  Inc.  (MN) 
Peoples  Natural  Gas  Companv.  Division  of 

Utili(k)rp  United.  Inc.  (NE) 
Philadelphia  Electric  (Company 
Piedmont  Natural  (ias  CCompany  (NCI 
Piedmont  Natural  Gas  Company  (SC) 
Providence  Gas  Company 
Public  Service  Company  of  (Colorado 
Public  Service  Company  of  North  Carolinii. 

Inc. 
Public  Service  Eletlrit  find  C",as  Comiwny 
Rochester  (ias  &  Electric  Corporation 
Rocky  Mountain  Natuf^l  (ias  Division  of  K 

N  Energy,  Inc. 
San  Diego  Gas  &  Electric  (Conij>any 
South  Carolina  Gas  &  Eleitric  Company 
South  (Carolina  Pipeline  (Corporation 
South  Jersey  (ias  Company 
Southwestern  .Michigan  GasCComiwny 
Southern  (California  Gas  Company 
Southern  Connecticut  (ias  tCompatiy 
Southern  Indiana  (ias  &  Electric  (Company 
Southern  Union  CCompaii>  (TX) 
Southern  L'nion  Gas  Co;npany  (OK) 
Southwest  Gas  Cor|>oration  (.\Z) 
Southwest  Gas  Corporation  (C.M 
Southwest  Gas  Corporation  (.NV) 
Trans  Louisiana  Gas  CCompany 
T.W.  Phillips  (ias  and  Oil  Company 
UCil  Corporation 
Union  Electric  (Company 
Union  Light.  Heat  &  Power  (Company  (KY) 
United  Cities  Gas  (Company  (KS) 
L'nited  Cities  Gas  CCompany  (GA) 
I'nited  Cities  Gas  Comjiany.  Great  River 

Division 
Virginia  Natural  (ias 
Washington  Gas  Light  CConiji.nny  (LKC) 
Washington  Gas  Light  Company  (MD) 
Washington  Gas  Light  (Company  (V,^) 
Washington  Natural  (ias  (Com.pany 
W'ashington  Water  Power  Company  (ID) 
Washington  Water  Power  Company  (OR) 
Washington  Water  Power  CComjwny  (W,\) 
West  Ohio  Gas  Company 
Western  Kentucky  Gas  Company 
Western  Resources  Gas  Company  (OK) 
Westpac  Utilities  (NT) 
Williams  Natural  Gas  Company 
Wisconsin  Fuel  »  Light  Cximpany 
Wisconsin  Gas  CCompany 
Wisconsin  Natural  Gas  CCompany 
Wisconsin  Power  ft  Light  Company 


Wisconsin  Public  Sen'ice  CCorjioralion  (MI) 
Wisconsin  Public  Service  (Corporation  (WI) 
Yankee  (ias  Services  Cx»nipany  ((.T) 

PiiHicly-Otvned: 
Citizens  Gas  &  Coke  Utility  (IN) 
(City  of  Fort  Morgan  Gas  Dept.  (CO) 
Citv  of  Richmond.  Dejwrtment  of  Publi« 

Utilities  (VA) 
CCity  Public  Services  Board  (Snn  .Antonio. 

TX) 
(Colorado  Springs.  Department  of  PiibFu 

Utilities  [CO] 
l.ong  Deach  Gas  Department  (CA) 
Memphis  Light.  Gas  ft  Water  Division  (TN) 
.Metropolitan  L'tilities  District  of  Omaha 

(NE) 
Philadelphia  Gas  Works  (PA) 
Springfield  City  Utilities  (MO) 
Town  of  Ignacio  Municipal  Utilities  (CC*) 
Town  of  Rangley  Gas  Department  ((CO) 

jFR  Doc.  9.S-558  Filed  1-9-95:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5137-1] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protw.tioii 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
I'aperwork  Reduction  Act  (44  U.S.C 
rtviOl  ft  spq.),  this  notice  announces  that 
tlie  Infonnation  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
tlic  Office  of  Management  and  Budget 
(OMB)  for  rrview  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  exptH;te(i 
c;ost  and  burden. 

DATES:  Comments  must  be  suhmitte<l  on 
or  before  February  9,  1995. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THIS  ICR  CONTACT:  Sandy  Farmer  at  EPA. 
(202) 260-2740. 

SUPPLEMENTARY  IflFORMATtON: 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  Facility  Ground-Wafer 
Monitoring  Requirements  (EPA  No. 
0959.09).  This  ICR  is  a  renewal  of  an 
approved  collection  (OMB  No.  2050- 
0033). 

Abstract:  Pursuant  to  Subtitle  C  of  the 
Resoiuce  Conservation  and  Recovery 
Act  (RCRA)  of  1976.  40  CFR  Part  264 
£md  40  CFR  Part  265  estabUsh  ground- 
water monitoring  regulations  for 
permitted  and  interim  status  facilities, 
respectively.  Those  regulations  establish 
programs  for  protecting  ground-water 
from  releases  of  hazardous  wastes  by 
land  disposal  facilities  (LDFs). 


Dltimately,  the  EPA  will  use  the 
information  provided  by  LDFs  to  make 
det;isions  regarding  the  type  and  status 
of  monitoring  programs,  and  what 
corrective  actions,  if  any.  must  be  taken 
by  the  LDFs  to  protect  ground-water. 

Owners  or  operators  of  permitted 
l.DFs  must  perform  detection 
monitoring.  In  addition  to  monitoring, 
activities  associated  with  detection 
nu^nitoring  include:  (1)  notihing  EPA  of 
statistically  significant  concentrations  of 
ita7.ardous  leachate  when  detected:  and 
(2)  gathering  and  maintaining  records 
on  ail  data  pertaining  to  ground-water 
collected  during  monitoring.  If  it  has 
Iwen  determined  by  EPA  that  the 
concentrations  of  hazardous  waste 
leachate  pose  sufficient  risk  to  ground- 
water, then  the  LDP  must  conduct 
compliance  monitoring  of  ground-water 
in  addition  to  detection  monitoring. 

The  information  collection  activities 
ass(K  ialed  with  compliance  monitoring 
include:  (1)  Gathering  and  maintaining 
records  on  all  ground-water  data  and 
analyses  collected  during  monitoring; 
(2)  notifying  EPA  of  ground-water 
contamination,  the  presence  of  new 
constituents  in  the  ground  water,  and 
instances  whf^re  unacceptable 
concentrations  of  contaminants  have 
\tcen  found.  In  the  event  that  a  leak  is 
detected  at  an  unacceptable 
concentration,  the  LDF  must  provide 
EPA  with  engineering  feasibility  plans 
and  reports  on  corre<:tive  action,  or 
pnivide  EPA  with  all  data  necessary  to 
establish  an  alternate  concentration 
limit  (ACL). 

Owners  or  operators  of  interim  status 
LDFs,  must  establish  water-quality 
assessment  programs.  The  information 
collection  activities  associated  with  the 
program  include;  (1)  preparing  a 
.sampling  and  analysis  plan  for 
monitoring  ground-water 
contamination;  (2)  notifying  EPA  of 
c:hanges  to  indicator  parameter 
concentrations;  (3)  submitting  a  ground- 
water quality  assessment  report:  (4) 
gathering  and  maintaining  records  on 
analyses  and  evaluations  conducted 
under  the  program;  and  (5)  submitting 
annual  quality  assessment  reports  to  the 
Regional  Administrator. 

Owners  c»r  operators  of  interim  status 
LDFs  seeking  exemption  or  the  use  of 
alternative  systems  of  ground  water 
monitoring,  must  first  demonstrate  to 
EPA.  in  writing,  that  they  pose  little  or 
no  risk  of  c»ntaminatirig  ground- water. 
If  low  risk  is  demonstrated,  owners  or 
operators  of  these  facilities  must 
continue  to:  (1)  Gather  and  maintain 
records  of  ground- water  data;  (2)  repon 
on  the  parameters  of  drinking  water 
suitability  during  the  first  year;  (3) 
report  annually  on  parameters 
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indicative  ol  water  quality,  sample 
variances  fr  )m  background 
concentrati(  ms,  and  ground-water 
surface  info  -mation  pertaining  to 
groundwater  analysis. 

Burden  S,  atemenV.  Public  reporting 
burden  for  mis  collection  of  information 
is  estimatec  to  average  302  hours  per 
response  foi  permitted  land  disposal 
facilities  an  i  344  hours  per  response  for 
land  dispos  d  facilities  in  interim  status. 
These  estim  ates  include  time  for 
reviewing  ii  istructions.  searching 
existing  inf(  irmation  sources,  gathering 
and  maintai  ning  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  The  annual 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average  4 
hours  for  p«  rmitted  land  disposal 
facilities  and  52  hours  for  land  disposal 
facihties  in  interim  status. 

Respondt  nts:  Land  Disposal 
Facilities. 

Estimateti  Number  of  Respondents: 
418  permitt  ;d  and  1,323  interim  status 
facilities. 

Frequenci'  of  Collection:  Annually,  or 
when  grour  d-water  contamination  is 
detected. 

Estimated  Number  of  Responses  per 
Respondent :  1. 

Estimatei   Total  Annual  Burden: 
181,179  hoi  rs. 

Send  con  ments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  cf  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farn  er,  U.S.  Environmental 

Protectio  i  Agencv,  Information  Policy 

Branch  (i  M-223Y).  401  M  Street. 

SW.,  \Va!  hington,  DC  20460  and 
Jonathan  G  edhill.  Office  of 

Managen  cnt  and  Budget,  Office  of 

Informal  on  and  Regulatory  Affairs, 

725  17th)st.,  NVV..  Washington.  DC 

20503. 

Dated:  Dedember  29, 1994 
David  Schwi  irz 

Acting  Direc  or.  Regulatory  \tanagement 
Division. 
|FR  Doc.  95-|590  Filed  1-9-95:  8:45  am] 
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IFRL-5137-.  (] 

Clean  Air  >^ct  Advisory  Committee; 
Meetings 

action:  Ckan  Air  Act  Advisory 
Committee  notice  of  meeting. 


he  Environmental  Protection 
established  the  Clean  Air 
Advisdry  Committee  (CAAAC)  on 
19. 1990  to  pro\'ide 
advice  and  counsel  to  EPA 
iisues  associated  with  the 


implementation  of  the  Clean  Air  Act  of 
1990.  The  Advisory  Committee  shall  be 
consulted  on  economic,  environmental, 
technical,  scientific,  and  enforcement 
poHcy  issues. 

OPEN  MEETING  NOTICE:  Pursuant  to  5 
U.S.C.  App.  2  10(a)(2),  notice  is  hereby 
given  that  the  Clean  Air  Act  Advisory 
Committee  will  hold  its  next  open 
meeting  on  Thursday,  January  26,  1995 
from  8:30  a.m.  to  4:00  p.m.,  at  the  Dulles 
Hyatt,  2300  Dulles  Comer  Blvd. 
Hemdon,  VA.  Seating  will  be  available 
on  a  first  come,  first  served  basis.  The 
three  sub-committees  of  the  CAAAC 
(Permits/NSR/Toxics  Integration, 
Economic  Incentives  and  Regulatory 
Innovation  and  Linking  Energy, 
Transportation  and  Air  Quality 
Concerns)  will  be  conducting  meetings 
at  the  Dulles  Hyatt  on  Wednesday, 
January  25,  beginning  at  4:00  p.m. 

The  agenda  will  include  a  discussion 
of  the  progress  of  Clean  Air  Act 
implementation  in  1995  and  a  follow-up 
on  the  OTC-LEV  decision. 
INSPECTION  OF  COMMITTEE  DOCUMENTS: 
The  committee  agenda  and  any 
documents  prepared  for  the  meeting 
will  be  publicly  available  at  the 
meeting.  Thereafter,  these  documents, 
together  with  the  CAAAC  meeting 
minutes  will  be  available  for  public 
inspection  in  EPA  Air  Docket  Number 
A-94-34  in  Room  1500  of  EPA 
Headquarters  401  M  street,  S.W.. 
Washington,  D.C. 

FOR  FURTiHER  INFORMATION  CONTACT: 
Concerning  this  meeting  of  the  CAAAC 
please  contact  Karen  Smith,  Office  of 
Air  and  Radiation,  US  EPA  (202)  260- 
6379,  FAX  (202)  260-5155,  or  by  mail 
at  US  EPA,  Office  of  Air  and  Radiation 
(Mail  Code  6101),  Washington,  D.C. 
20460. 

Dated:  January  4,  1995. 
Mary  D.  Nichols. 

Assistant  Administrator  for  Air  and 
Radiation. 
|FR  Doc.  95-591  Filed  1-9-95:  8:45  am] 
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[FRL-^136-9] 

Common  Sense  Initiative  Auto 
Manufacturing  Sector;  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Common  Sense  Initiative  Auto 
Manufacturing  Sector  Subcommittee 
notice  of  meeting. 

SUMMARY:  The  Environmental  Protection 
Agency  established  the  Common  Sense 
Initiative — Auto  Manufacturing  Sector 
(CSI-AMS)  Subcommittee  on  October 
17, 1994,  to  provide  independent  advice 


and  counsel  to  EPA  on  policy  issues 
associated  with  the  automotive 
manufacturing  industry.  The  charter  for 
the  CSI-AMS  Subcommittee  was 
authorized  through  October  17,  1996. 
under  regulations  established  by  the 
Federal  Advisory  Committee  Act 
(FACA). 

OPEN  MEETING  NOTICE:  Notice  is  hereby 
given  that  the  CSI-AMS  Subcommittee 
will  hold  an  open  meeting  on  Tuesday. 
January  31,  1995,  from  8:30  a.m.  to  4:30 
p.m.,  at  the  Peachtree  Summit  Building, 
Room  lOA,  401  West  Peachtree  Street, 
NE,  Atlanta,  GA  30308.  Seating  will  be 
available  on  a  first  come,  first  served 
basis. 

The  meeting  will  include  a 
description  of  the  charge  to  the 
subcommittee,  orientation  to  the  F.ACA 
process,  review  and  approval  of 
operating  principles,  review  and 
discussion  of  proposed  work  plan  items 
and  formation  of  work  groups  for 
accepted  work  plan  items. 
INSPECTION  OF  COMMITTEE  DOCUMENTS: 
Documents  relating  to  the  above  noted 
topics  will  be  publicly  available  at  the 
meeting.  Thereafter,  these  documents, 
together  with  the  CSI-AMS  meeting 
minutes  will  be  available  for  public 
inspection  in  room  241 7M  of  EPA 
Headquarters.  401  M  Street.  SW, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  this  meeting  of  the  CSI-AMS 
please  contact  Carol  L.  Kemker,  Region 
4,  US  EPA  (404)  347-3555  extension 
4222.  FAX  (404)  347-0283,  or  by  mail 
at  US  EPA.  Region  4,  345  Courtland 
Street,  NE,  Atlanta,  GA  30365;  Keith 
Mason,  Office  of  Air  and  Radiation,  US 
EPA  (202)  260-1360,  or  Leila  Yim 
Surratt,  Office  of  Air  and  Radiation,  U.S 
EPA  (202)  260-0628.  Mr.  Mason  and 
Ms.  Surratt  can  be  contacted  by  mail  at 
US  EPA,  Office  of  Air  and  Radiation, 
401  M  Street,  SW,  Washington,  DC 
20460. 

Dated:  December  29, 1994. 
Carol  L.  Kemker, 
Designated  Federal  Official. 
|FR  Doc.  95-589  Filed  1-9-95;  8:45  ami 
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[FRL-5135-1] 

Committee  Meetings  of  the  Grand 
Canyon  Visibility  Transport 
Commission 

AGENCY:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  (U.S. 


EPA)  is  announcing  a  meeting  of  the 
Alternatives  Assessment  Committee  of 
the  Grand  Canyon  Visibility  Transport 
Commission  (Commission). 

The  Alternatives  Assessment 
C^ommittee  will  meet  from  8:30  am  on 
Tuesday.  January  17.  1995  to  5:00  pni 
on  Wednpsday.  January  18.  1995.  at  the 
Sheraton  Mesa  Hotel.  200  North 
Centennial  Way,  Mesa,  Arizona.  The 
purpose  of  the  meeting  will  be  to 
finalize  emission  management  scenarios 
for  detailed  analysis  by  contractors  on 
l)ehalf  of  the  Commission. 

The  Commission  was  established  by 
U.S.  EPA  on  November  13,  1991  (see  56 
FR  57522,  November  12.  1991).  All 
meetings  are  open  to  the  public.  These 
meetings  are  not  subject  to  the 
provisions  of  the  Federal  Advisory- 
Committee  Act.  Public  Law  92-463,  as 
.•mended. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
lohn  Leary.  Project  Manager  for  the 
Grand  Canyon  Visibility  Transport 
(;oramission.  Western  Governors' 
.\ssociation.  600  17th  Street.  Suite  1705. 
South  Tower.  Denver.  Colorado  80202: 
t(;lephone  number  (303)  023-9378: 
facsimile  machine  number  (303)  534- 
7.109. 

Dated:  Dct-ember  22.  1994. 
Felicia  MarciLs, 

HcgionnI  Adminisrrator.  I'.S.  rnvimninentni 
t'rotfHrtinn  Agency.  Region  9. 
IFR  Doc.  95-463  Filod  1-9-93:  8:45  am) 
BILLINO  CODE  6S«»-60-P 
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Invitation  for  Submittal  to  the  Vendor 
Infonmation  System  for  Innovative 
Treatment  Technologies 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  invitation. 

SUMMARY:  EPA's  Tethnologv  Innovation 
■Office  (TIO).  of  the  Office  of  Solid  Waste 
rtnd  Kmergency  Response,  is 
.in:Kuincing  an  invitation  for  submittal 
of  new  or  updated .infonnation  on 
innovative  treatment  technologies  for 
parrii  ip.ition  in  the  VlSITr  database 
Version  4.0.  This  invitation  is  extended 
to  technology  vendors,  developers, 
manufacturers,  suppliers  of  innovative 
treatment  technology  equipment  and 
s«Tvices.  VISITT  is  a  database  (U>vcloped 
by  F.PA  to  disseminate  information  on 
innovative  treatment  technologies  for 
remediation  of  soil  and  groundwater 
i.ontarninated  by  hazardous  wastes:  it 
also  provides  a  means  for  treatment 
ttx;hnology  vendors  to  make  their 
prttducts  and  capabilities  known. 
VISITT  30.  which  vvns  released  in  )un»». 


1994.  contains  information  on  277 
technologies  offered  by  171  vendors  and 
is  expected  to  reach  more  than  10,000 
users  in  over  60  countries.  Vendors  can 
be  included  in  this  database  by  meeting 
the  below  mentioned  requirements  and 
completing  the  Vendor  Information 
Form. 

DATES:  Completed  Vendor  Information 
Form  submitted  by  January  31,  1994 
will  be  considered  for  inclusion  in  the 
VISITT  4.0  scheduled  for  release  in  the 
summer  of  1995. 

ADDRESSES:  To  obtain  the  VISITT  4.0 
Vendor  Information  Form  (EFA-542-R- 
94-004),  call  the  EPA's  National  Center 
for  Environmental  Publications  and 
Information  at  (513)  891-6561  or  fax 
your  request  at  (513)  891-6685.  Submit 
completed  forms  to:  VISITT  System 
Operator,  PRC  Environmental 
Management  Inc.,  Suite  220.  1505  PRC 
Drive,  McLean.  VA  22102. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
VISITT  Hotline  at  1-800-245-1505. 
SUPPLEMENTARY  INFORMATION:  EPA 
anticipates  that  VISITT  will  continue  to 
Ik*  us<?d  by  professionals  responsible  for 
the  cleanup  of  Superfund  sites.  RCR.^ 
corrective  action  sites,  state-led 
cleanups,  federal  facility  restoration 
programs,  and  remedial  actions  at 
leaking  underground  storage  tank  (UST) 
.sites  in  the  United  States,  as  well  as 
rt^mediation  projects  abroad.  The 
database  will  allow  users  to  screen 
technologies  for  consideration  in 
engineering  feasibility  studies,  and  to 
identify  vendors  who  provide 
treatability  studies  and  cleanup 
si:r\i(;(!s. 

The  database  will  contain  information 
on  vendors  of  innovative  technologies 
that  treat  ground  water  in-situ,  as  well 
as  soils,  sludge,  and  sediments. 
Examples  of  t(H:hnologies  included  are 
soil  washing,  thermal  de.sorption. 
bioremediation.  solvent  extraction,  and 
in-situ  vitrification.  VISITT  will  not 
include  more  established  technologies 
sui:h  as  incineration,  solidification/ 
stabilization,  and  traditional  pump-and- 
treat  ground  water  remediation.  Also 
not  included  are  technologies  applicable 
to  industrial  waste  streams,  such  as 
waste  minimizing  methods. 
Teclmologies  mav  be  at  bench,  pilot,  or 
full  scale.  VISIT!"  will  contain  the 
following  m.inimum  vendor 
information,  as  submitted  in  full  by 
vendors:  company  information  (name, 
address,  contacts,  and  phone  number): 
ttK:hnology  description;  technology 
highlights  and  limitations:  and 
applicable  media,  wastes  and 
contaminants. 

Vendors  must  verify  or  update  the 
information  a'  least  once  a  year  to 


remain  in  the  database.  The  information 

contained  in  this  invitation  for 

Submittal  is  approved  by  the  Office  of 

Management  and  Budget  under  OMB 

Control  Number  2050-0114. 

Waller  W.  Kovalick,  )r.. 

Director.  Technology,'  Innovation  Office,  Office 

of  Solid  Waste  and  Emergency  Response 

I  a  10  AVI. 

|FR  Doc.  95-593  Filed  1-9-95:  8:45  am) 

BILUMG  CODE  656(V-S0-P 


FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of  November 
15.1994 

In  accordance  v>ith  S  271.5  of  its  rules 
regarding  availability  of  information  (12 
CFR  part  271).  there  is  set  forth  below 
the  domestic  policy  directive  issued  by 
the  Federal  OJjen  Market  Committee  at 
its  meeting  held  on  November  15. 
1994.*  The  directive  was  issued  to  the 
Federal  Res<?rve  Bank  of  New  York  as 
follows: 

The  information  reviewed  at  this 
meeting  suggests  that  the  growth  of  the 
economy  has  remainwl  substantial. 
Nonfarm  payroll  employment  advanced 
appreciably  hirther  in  October,  and  the 
civilian  unemployment  rate  edged  down 
to  5.8  percent.  Industrial  production 
registered  a  large  increase  in  October 
after  posting  sizable  gains  on  average 
over  other  nKX'nt  months,  and  capacity 
utilization  moved  up  further  from 
already  high  levels.  Retail  sales  have 
continued  to  rise  rapidly.  Housing  starts 
rose  appreciably  in  September.  Orders 
for  nondefense  capital  goods  point  to  a 
continued  strong  expansion  in  spending 
on  business  equipment;  permit'j  for 
nonresidential  construction  have  been 
trending  higher.  Inventory  accumulation 
appears  to  have  continued  at  a  brisk 
pare  in  the  third  quarter.  For  July  and 
August  combined,  the  nominal  deficit 
on  U.S.  trade  in  goods  and  services 
widened  from  its  second-quarter 
average.  Prices  of  many  miterials  have 
continued  to  move  up  rapidly,  but  broad 
inde.xes  of  prices  for  consujner  goods 
and  services  have  increased  niodcrately 
cm  average  over  recent  months. 

Most  market  interest  rates  h;u  e  risen 
appreciably  since  the  Sopternher 
meeting.  The  trade-weighted  value  of 
the  dollar  in  terms  of  the  other  OlO 


'  (>)jii»^  o!  thf  Minutes  of  :).<■  Fcii--:;!!  Ope.T 
Marli«!i  CotTuniltM-  meeting  of  Novn-nb*.-  IS.  T>»4. 
which  inclurie  Ih*  don»»tir  poWry  dir<><;i\»  is&ufil 
A'.  Iha!  me^iiriR.  are  availiible  upon  .-k^upsi  to  the 
Biwtd  ol  (>)veriiors  of  Ibc  Feilorrti  Romtvc  Si  "itt-rr.. 
Wa.shir.g'.o;i.  V.C..  20S51.  Thp  rrinu'.ps  air  piibiishfij 
:n  the  Kcdpra!  Rp'erve  Bi:!!pt!r.  arid  '-.n  t\.r  Bcird^ 
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Open  Market  Committee 
and  financial  conditions 
price  stability  and 
inable  growth  in  output, 
of  these  objectives,  the 
its  meeting  in  July 
ranges  it  had  established 
growth  of  M2  and  M3  of 
and  0  to  4  percent 
neasured  from  the  fourth 
to  the  fourth  quarter  of 
anticipated  that 
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objectives.  The 
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mp^ementation  of  policy  for 
future,  the  Committee 
increase  significantly  the 
te  of  pressure  on  reserve 
account  of  a  possible 
discount  rate.  In  the 
Committee's  long-run 
price  stability  and 
e  :onomic  growth,  and 
consideration  to 
ancial,  and  monetary 
,  somewhat  greater  reserve 
sbmewhat  lesser  reserve 
wox  Id  be  acceptable  in  the 
intermeeting  period.  The  contemplated 
reserv  e  cond  tions  are  expected  to  be 
consistent  w  th  modest  growth  in  M2 
and  M3  over  coming  months. 


By  order  of  the  Federal  Open  Market 
Committee.  January'  4, 1995. 

Donald  L.  Kohn, 

Secretary.  Federal  Open  Market  Committee. 
(FR  Doc.  95-531  Filed  1-9-95;  8:45  am] 

BILUNG  CODE  6210-01-F 


Banque  Nationale  de  Paris,  Paris, 
France;  Change  in  Banl(  Control 
Notices;  Acquisitions  of  Shares  of 
Banks  or  Bank  Holding  Companies;  • 
Correction 

This  notice  cortects  a  notice  (FR  Doc. 
95-25273)  published  on  page  51977  of 
the  issue  for  Thursday,  October  13, 
1994. 

The  entry  for  Banque  Nationale  de 
Paris,  Paris,  France  (BNPJ,  is  revised  to 
include  acting,  through  BNP/Cooper 
Neff,  Inc.,  Radnor,  Pennsylvania 
(Company),  as  a  specialist  on  the 
Philadelphia  Stock  Exchange  with 
respect  to  options  on  the  Deutsche 
mark.  BNP  maintains  that  the  Board 
previously  has  determined  by  order  that 
the  proposed  activity,  when  conducted 
within  the  limitations  established  by  the 
Board  in  previous  orders,  is  closely 
related  to  banking.  See  Societe  Generale, 
75  Federal  Reserve  Bulletin  580 
(1989)(acting  as  a  specialist  on  Deutsche 
mark  options  traded  on  the  Philadelphia 
Stock  Exchange).  BNP  states  that 
Company  would  conduct  this 
previously  approved  activity  in 
conformance  with  the  conditions  and 
limitations  previously  established  by 
the  Board. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551,  not  later  than  January  26, 
1995.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  San 
Francisco. 


Board  of  Governors  of  the  Federal  Reserve 
System.  January  4, 1995. 
Jennifer  J.  |ohnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-524  Filed  1-9-95;  8:45  ami 
BILLING  CODE  «210-01-F 


Gillmor  Financial  Services,  Inc.;  Notice 
of  Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  Usted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicatir\g  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  24, 
1995. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Gillmor  Financial  Services,  Inc., 
Old  Fort,  Ohio;  to  engage  de  novo 
through  its  subsidiary  The  Old  Fort  Roal 
E.state  Company,  Old  ForT,  Ohio,  in 


community  development  activities, 
pursuant  to  §  225.25(b)(6)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  4,  1995. 
(ennifer  |.  Johnson. 
Deputy  Secretary  of  the  Board. 
ilR  Doc.  9,5-525  Filed  1-9-95;  8:45  am) 

BILLING  CODE  621(M>1-F 


Norwest  Corporation,  et  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  al  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  January  24. 1995. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 


1.  Norwest  Corporation,  Minneapolis, 
Minnesota;  to  acquire  through  its 
subsidiary  Norwest  Mortgage,  Inc.,  Des 
Moines,  Iowa,  the  mortgage  servicing 
rights  of  Montana  Bank,  N.A,  Billings, 
Montana,  and  Bank  of  Montana,  N.A., 
Great  Falls,  Montana,  and  thereby 
engage  in  mortgage  servicing,  pursuant 
to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

2.  Otto  Bremer  Foundation,  St.  Paul, 
Minnesota,  and  Bremer  Financial 
Corporation,  St.  Paul,  Minnesota;  to 
acquire  Morris  State  Agency,  Morris, 
Minnesota,  and  thereby  engage  through 
its  subsidiary,  First  American  Insurance 
Agencies,  Inc.  St.  Paul,  Minnesota,  in 
insurance  agency  activities  through  the 
purchase  of  assets  and  the  assumption 
of  liabilites.  pursuant  to  § 
225.25(b)(8)(vii)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  4, 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretar}'  of  the  Board. 
jFR  Doc.  95-527  Filed  1-9-5;  8:45  am] 
BILUNG  CODE  6210-01-F 


Union  Bank  of  Switzerland,  Zurich, 
Switzerland;  Application  to  engage  in 
investment  Advisory  Activities 

Union  Bank  of  Switzerland,  Zurich, 
Switzerland  ("Applicant"),  has  applied 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  ("BHC  Act")  and  § 
225.23(a)(3)  of  the  Board's  Regulation  Y 
(12  C.F.R.  225.23(a)(3)).  through  UBS 
Asset  Management  (New  York)  Inc.. 
New  York.  New  York  ("Company"),  to 
acquire  Timberland  Resources.  Inc.. 
West  Lebanon.  New  Hampshire,  and  to 
engage  in  providing  investment 
advisory  services  with  respect  to 
timberland  investments,  including: 

(1)  Identifying  and  evaluating 
investment  opportunities  relating  to 
timber,  forest  resources  and  forest 
products,  including  reviewing  and 
evaluating  economic  factors  affecting 
demand  and  prices  for  forest 
products,  the  quality  of  timberland 
and  forest  product  companies 
available  for  investment,  the 
inventory  of  trees,  and  prospects  for 
productive  growth; 

(2)  Monitoring  timber  markets, 
including  economic  analysis  of 
various  timber  species  and  growing 
areas,  analysis  of  pricing  trends,  and 
identification  of  developing  markets 
for  timber  and  other  forestr\-  products; 

(3)  Advising  on  the  structuring  of 
particular  investment  transactions 
and  the  manner  in  which  investment 


vehicles  should  be  organized  and 
capitalized; 

(4)  Providing  advice  with  respect  to  the 
acquisition  and  disposition  of 
particular  investment  properties,  the 
financing  of  such  properties,  and  the 
terms  of  particular  acquisitions, 
dispositions  and  financings; 

(5)  Identif>'ing  and  recommending  third- 
party  providers  of  services,  such  as 
foresters,  tract  managers,  consultants, 
appraisers  and  independent  auditors; 

(6)  Evaluating  strategic,  capital  and 
operating  plans  for  particular 
investments,  including  plans  for 
planting,  growing,  cultivating,  cutting, 
insuring  and  harvesting  of  particular 
properties  in  light  of  relevant 
economic  projections,  and  advising 
with  respect  to  such  matters; 

(7)  Monitoring  the  performance  of 
individual  properties,  including 
overseeing  periodic  valuations  and 
appraisals  of  particular  properties; 
and 

(8)  Providing  investment  reports  to 
invcstors.Company's  customers 
would  include  investment 
partnerships  that  exclusively  invest  in 
timber  and  forest  resources.  The 
proposed  ser\'ices  would  be  provided 
throughout  the  world. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  which  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  baiiking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  This  statuton,' 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 
Board  must  determine  that  the  activity 
is,  as  a  general  matter,  closely  related  to 
banking.  Second,  the  Board  must  find  in 
a  particular  case  that  the  performance  of 
the  activity  by  the  applicant  bank 
holding  company  may  reasonably  be 
expected  to  produce  public  benefits  that 
outweigh  possible  adverse  effects. 

Applicant  maintains  that  the  Board 
previously  has  determined  that  the 
proposed  investment  advisory  services 
are  closely  related  to  banking.  See  12 
CFR  225.25  (b)(4)(iii)  8c  (iv);  Southeast 
Banking  Corporation.  69  Federal 
Reserve  Bulletin  564  (1983);  Standard 
and  Chartered  Bank  PLC.  71  Federal 
Reser\e  Bulletin  470  (1985).  Applicant 
also  maintains  that  consummation  of 
this  proposal  would  provide  added 
convenience  to  Applicant's  customers, 
and  would  not  decrease  competition  or 
result  in  any  other  possible  adverse 
effects. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
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position  on  is  sues  raised  by  the 
proposal.  Not  ce  of  the  proposal  is 
published  sol  ;ly  to  seek  the  views  of 
interested  pei  sons  on  the  issues 
presented  by  he  application  and  does 
not  represent  i  determination  by  the 
Board  that  the  proposal  meets,  or  is 
likely  to  meet  the  standartls  of  the  BHC 
Act. 

Any  comm(  nts  or  requests  for  hearing 
should  be  sub  mitted  in  writing  and 
received  by  V\  iiliam  W.  Wiles, 
Secretary,  Bo<  rd  of  Governors  of  the 
Federal  Reserr'e  System,  Washington, 
D.C.  20551,  ni)t  later  than  January  24. 
1995.  Any  rec  uest  for  a  hearing  on  this 
application  m  ust,  as  required  by  § 
262.3(e)  of  thr  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  jy  a  statement  of  the 
reasons  why  i  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  ii  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  i  idicating  how  the  pariy 
commenting  \  /ould  be  aggrieveil  by 
approval  of  th  b  proposal. 

This  applic  tion  may  be  inspected  at 
the  offices  of  I  le  Board  of  Governors  or 
the  Federal  Re  serve  Bank  of  New  York. 


Board  of 
System,  January 
Jennifer  |.  John  nn 

Deputy  Secretai  y 
[FRDoc.  95-521  i 
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United  Valley  Bancorp,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  B^nk  Holding  Companies 
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paries  listed  in  this  notice 
or  the  Board's  approval 
3  ofthe  Bank  Holding 
(12  U.S.C.  1842)  and  § 
board's  Regulation  Y  (12 
tp  become  a  bank  holding 
acquire  a  bank  or  bank 
pbny.  The  factors  that  are 
acting  on  the  applications 
section  3(c)  of  the  Act 
1842(c)). 
ic  ition  is  available  for 
m  pection  at  the  Federal 

indicated.  Once  the 
h<  s  been  accepted  for 
will  also  be  available  for 
1  he  offices  of  the  Board  ol 
Ini  erested 


persons  may 
"iews  In  writing  to  the 
or  to  the  offices  of  the 
Goveimors.  Any  comment  on 
that  requests  a  hearing 
statement  of  why  a 
on  would  not  suffice 
he^ng,  identifying 

questions  of  fact  that 


are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  notecL  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
3. 1995. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street. 
Philadelphia,  Pennsylvania  19105: 

1.  United  Valley  Bancorp,  Inc., 
Philadelphia,  Permsylvania;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  United 
Valley  Bank,  Philadelphia, 
Pennsylvania.  UVB  Interim  Bank,  will 
be  formed  to  facilitate  the  transaction. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  First  Mutual  Bancorp.  Inc..  Decatur, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  First  Mutual  Bank, 
S.B.,  Decatur,  Illinois. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Mirmesota  55480: 

1.  Elgin  Bancshares,  Inc.,  Elgin,  North 
Dakota;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Farmers  State  Bank, 
Elgin,  North  Dakota. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

1 .  Wells  Fargo  &  Company,  San 
Francisco,  California;  to  acquire  100 
percent  of  the  voting  shares  of  Wells 
Fargo  Bank  (Arizona),  National 
Association,  Phoenix,  Arizona,  a  de 
novo  bank. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  4. 1995. 
lennifer ).  Johnson, 
Deputy  Secretary  ofthe  Board. 
[FR  Doc.  95-528  Filed  1-9-95;  8:45  amj 
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GENERAL  SERVICES 
ADMINISTRATION 

Public  Buildings  Service;  Record  of 
Decision;  New  United  States 
Courthouse-Federal  Building  in  Santa 
Ana,  California 

The  UniteKl  States  General  Services 
Administration  (GSA)  announces  its 
decision,  in  accordance  with  the 
National  Envirormiental  Policy  Act 
(NEPA)  (40  CFR  parts  1500-1508)  and 


the  Regulations  issued  by  the  Council 
on  Environmental  Quality,  November 
29.  1978,  to  construct  a  new  Federal 
Building-United  States  Courthouse  (FB- 
CT)  in  Santa  Ana,  California.  The  site  is 
bordered  by  5th  Street  to  the  north,  4th 
Street  to  the  south,  Ross  Street  to  the 
west,  and  Broadway  to  the  east. 

The  purposes  for  the  new  FB-CTare 
to  consolidate  courts  and  court  related 
agencies  space  in  one  location,  to 
relieve  substandard  and  overcrowded 
conditions  at  the  existing  federal  court 
facilities  in  the  Qty  of  Santa  Ana,  and 
to  provide  space  for  anticipated  future 
growth.  The  proposed  project  is 
anticipated  to  be  ready  for  occupancy  in 
1997. 

The  existing  court  activities  are 
currently  dispersed  between  three 
separate  buildings.  The  three  locations 
are  the  Federal  Building  at  34  Civic 
Center  Drive,  leased  office  space  at  600 
West  Santa  Ana  Boulevard,  and  a  leased 
modular  structure  in  the  Civic  Center 
Plaza.  The  courts  and  related  agencies 
need  to  be  consolidated  in  one  location 
for  the  efficiency  of  their  operations. 

In  use  since  1987,  the  modular 
building  is  a  prefabricated  temporary 
structure  which  is  approaching  the  end 
of  its  useful  hfe.  Its  conditions  are 
substandard  for  high-volume  Federal 
Court  activities.  Problems  associated 
with  the  leased  modular  facility  such  as 
inadequate  parking,  lack  of  loading  dock 
or  delivery  facilities,  poor  building 
circulation,  and  poor  acoustics  ciurently 
hinder  courts  day  to  day  activities. 
Additionally,  the  modular  building  is 
located  on  a  site  leased  by  the 
Government  from  the  County  of  Orange. 
The  ground  lease  will  expire  in  1997 
and  is  nonrenewable. 

The  existing  Federal  Building,  as  well 
as  the  modular  building,  do  not  meet 
guidelines  for  court  facilities  set  forth  in 
the  "U.S.  Courts  Design  Guide" 
(February  1993).  Structural  restrictions 
such  as  obstructing  columns  and 
inadequate  ceiling  heights  are  prevalent 
in  these  facilities. 

In  addition  to  the  substandard 
facilities,  overcrowding  hinders  courts 
day  to  day  activities.  The  Central 
District  Court  of  California,  of  which 
Santa  Ana  is  a  division,  is  the  largest 
district  in  the  Ninth  Circuit.  Between 
1986  and  1991,  the  entire  Central 
District  Court  of  California  experienced 
an  average  increase  in  case  load  filings 
of  approximately  9.6  percent  per  year. 
During  1991  and  1992,  the  Santa  Ana 
Divisional  Office  experienced  an 
approximately  24.6  percent  increase  in 
case  load  filings.  The  federal  court 
system  located  in  Santa  Ana  currently 
requires  approximately  25,000 
additional  occupiable  square  feet  for  its 


operations  due  to  the  existing  number  of 
appointed  judges  and  substantial 
increases  in  caseloads. 

Not  only  are  the  courts  currently 
operating  at  a  deficit  of  approximately 
25,000  occupiable  square  feet, 
additional  square  footage  will  be 
required  to  satisfy  the  projected  courts' 
expansion.  This  increased  need  is 
attributed  to  the  appointment  of 
additional  judges  and  continued 
burgeoning  case  loads.  The  courts 
growth  will  also  increase  the  need  for 
administrative  support  spaces  and  space 
for  court  related  agencies  such  as  the 
U.S.  Attorney,  U.S.  Trustee,  and  U.S. 
Marshal.  The  courts  are  expected  to 
need  approximately  185,000  additional 
occupiable  square  feet  by  1997,  and 
approximately  260,000  additional 
or  cupiable  square  feet  by  2005. 

I.  Alternatives  Considered 

In  accordance  with  the  NEPA,  GS.A 
i'.as  considered  a  range  of  alternatives  to 
the  proposed  action  that  could  satisfy 
thf^  basic  objectives  of  the  planned 
project.  The  three  other  alternatives: 
cnn.struction  at  another  location. 
Ir-nsing.  and  no  action  have  been 
analyzed  within  the  EIS  and  are 
rr-i^rrsentative  of  a  reasonable  range  of 
alternatives.  Although  the  leasing 
alternative  is  environmentally 
prrferable,  other  considerations,  which 
will  be  discussed  later  in  this  document, 
have  led  to  our  selection  ofthe 
proposed  construction  alternative. 

A.  Proposed  Alternative 

The  proposed  alternative  site,  which 
h;is  I'.pcn  donated  by  the  City  of  Santa 
Ana  to  the  Government,  encompasses 
approximately  four  acres.  The  site  is 
,)Ounded  by  5th  Street  to  the  north.  4th 
Street  to  the  south,  Ross  Street  to  the 
west  and  Broadway  to  the  east,  within 
the  Central  Business  Area  (CBA)  and 
adiiicent  to  the  Civic  Center  ofthe  city 
(;f  S,!!ita  Ana.  The  site  is  large  enough 
to  provide  the  space  required  to  meet 
both  current  and  projected  court  facility 
needs  through  the  year  2021. 

The  proposed  site  is  also  located 
within  the  boundaries  ofthe  Santa 
Ana's  Downtown  Redevelopment  Area, 
'i  his  alternative  is  consistent  with  the 
Citv  's  redevelopment  plans  and  will 
provide  a  catalyst  for  downtown 
rcvitalization.  The  site's  proximity  to 
tliu  Orange  County  Transit  terminal  will 
promote  use  of  transportation  means 
ihiit  are  environmentally  superior  to 
single  occupancy  vehicles.  Its  close 
proximity  to  the  e.xisting  Federal 
iUiiJtLng  and  other  County  and  City 
facilities  in  the  Civic  Center  area 
accentuates  the  architectural  expression 
of  "civic"  area  as  originally  planned  by 


the  City  and  presents  the  potential  for 
operational  efficiencies. 

Proximity  of  the  proposed  location  to 
the  Civic  Center  serves  two  functions. 
First,  its  proximity  to  the  City  Librar}'. 
Law  Library,  the  City  Hall,  and  other 
"civic"  and  business  activities  offers 
citizens  convenient  access  to 
government  services.  Secondly, 
proximity  ofthe  coiulhouse  to  the 
Men's  and  Women's  jail.  County 
Courthouse,  and  Police  Headquarters 
will  result  in  more  effective  and  safe 
prisoners'  transportation.  The  site  is 
also  located  close  to  retail  and  business 
amenities  which  add  to  the  attraction  of 
the  proposed  alternative. 

Additionally,  the  selection  ofthe 
proposed  location  complies  with 
Executive  Order  12072  which  mandates 
that  federal  facilities  and  federal  use  of 
space  in  urban  areas  shall  encourage  the 
development  and  redevelopment  of 
cities.  Procedures  for  meeting  space 
needs  in  urban  areas  shall  give  first 
consideration  to  the  central  business 
area.  Consistent  with  Executive  Order 
12072,  the  location  ofthe  proposed 
project  is  compatible  with  local 
development  and  redevelopment 
objectives.  It  will  have  a  positive  impact 
on  economic  development  and 
employment  opportunities  in  the  City. 
Adequate  public  transportation  and 
parking  make  it  accessible  to  the  public. 

B.  The  Lease  Alternative 

Under  this  alternative,  the  federal 
government  w-ould  lease,  on  a  long-term 
basis,  approximately  333,000  square  feet 
of  occupiable  building  space  within  the 
City  of  Santa  Ana's  CBA.  According  to 
real  estate  and  property  management 
sources  in  the  City,  the  amount  of  space 
required  to  fulfill  the  project  need  is 
currently  unavailable  within  the  CBA. 
However,  the  Main  Street  Concourse 
project,  located  at  the  northeast  corner 
of  Main  Street  and  Owens  Drive,  which 
is  currently  under  construction  was 
chosen  for  specific  analysis  as  the  lease 
alternative  because  it  would  be 
completed  prior  to  the  expiration  ofthe 
court's  current  lease  on  the  modular 
facility  in  1997.  Although  this 
alternative  is  the  environmentally 
preferred  alternative,  it  was  found  to  be 
practically  infeasible  for  several  reasons. 

First,  it  does  not  have  the  capacity  to 
accommodate  long-term  growth  of  the 
federal  courts  and  related  agencies 
beyond  the  projections  for  the  year 
2005.  Any  expansion  would  have  to  be 
housed  in  separate  leased  locations, 
which  would  only  repeat  the  existing 
problems  in  the  court's  current 
locations.  Second,  the  Main  Street 
Concourse  project  includes  a  mix  of 
commercial  and  residential  land  uses  to 


be  developed  in  two  or  more  phases. 
Court  use  and  residential  use  are  not 
compatible.  The  security  requirements 
for  the  courts  are  very  strict  and 
unsuited  for  a  relaxed  residential 
setting.  Noise  generated  by  ever\'day 
massive  public  use  ofthe  Federal 
Courthouse  would  be  disturbing  to 
adjacent  residences.  The  heavy 
vehicular  and  pedestrian  traffic  demand 
of  a  courthouse  would  be  annoying  to 
the  residential  neighborhood.  Third, 
although  located  at  the  fringe  of  the 
CBA.  the  lease  alternative  does  not  have 
the  same  convenient  access  to  the  Citys 
Civic  Center,  public  transportation, 
federal.  County,  and  City's  facilities. 

Finally,  Public  Buildings  Act  of  1959. 
as  amended  (Pub.  L.  100-678,  40  U.S.C. 
601)  discourages  GSA  from  leasing 
space  to  accommodate  permanent 
courtrooms,  judicial  chambers  or 
administrative  offices  for  any  United 
States  Court  where  the  average  rental 
cost  exceeds  SI. 500,000.  Clearly,  this 
Act  reflects  strong  congressional  interest 
to  house  the  courts  in  permanent,  rather 
than  leased,  space.  The  average  annual 
rental  for  the  lease  alternative  in  Santa 
Ana  exceeds  greatly  the  $1,500,000 
threshold.  Thus,  GSA  is  prohibited  from 
adopting  this  alternative. 

C.  The  Alternative  Site  Location 

The  alternative  site  is  currently 
owned  by  the  federal  government.  It 
encompasses  approximately  1.5  acres 
and  is  bound  by  Santa  Ana  Boulevard 
to  the  north.  Parton  Avenue  to  the  east. 
3rd  Street  to  the  south,  and  Flower 
Street  to  the  west.  Currently,  this  site  is 
undeveloped  and  is  used  as  a  paved 
parking  area  for  the  Federal  Building  in 
Santa  Ana.  Because  ofthe  limited  size 
of  the  site,  the  proposed  structure  on 
this  site  would  require  architecturally  a 
single  tower  without  adequate  set  backs 
ntjcessary  to  mitigate  the  mass  of  such 
structure.  The  building  of  a  courthouse 
structure  would  also  eliminate  the 
existing  164  at-grade  parking  spaces  on 
the  site  necessary'  for  the  existing 
Federal  Building. 

Additional  underground  parking 
would  be  required  to  provide  both  for 
the  existing  Federal  Building  and  the 
new  courthouse.  The  substantial 
excavation  necessary  to  accommodate 
the  required  underground  parking 
would  be  quite  costly.  In  addition  the 
future  growth  ofthe  courts  would  have 
to  be  accommodated  at  another  location 
off-site.  The  project  goal  of 
consolidating  the  space  requirements  of 
the  courts  and  their  related  agencies 
would  not  be  satisfied. 
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D  No  Action  j  Jtemative 

Under  the  m »  action  alternative,  the 
title  of  the  pro  josed  site  would  retJirn 
to  the  City  of  S  anta  Ana,  and  no  federal 
courthouse  bu  Iding  would  be 
constructed  th  jre,  or  any  other  location. 
The  U.S.  Cour  for  the  Central  District 
of  California  w  ould  either  reduce  its 
space  needs  in  the  Santa  Ana  area,  or 
accommodate  ts  future  growth  by  some 
other  means.  1  he  projected  increase  in 
the  federal  pre  ;ence  in  Santa  Ana  is  not 
contingent  up<  n  the  construction  of  a 
Federal  Buildi  ig-Courthouse.  The  rate 
of  growth  in  al  I  categories  of  federal 
employees  (in(  luding  judicial  and 
execution  bran  ch  agencies)  is  projected 
to  be  the  same  regardless  of  whether  the 
proposed  buil(  ing  is  constructed. 

II.  Criteria  for  Evaluating  EIS 
Alternatives 
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III.  Environmi  intal  Impact 

Implemetna  ion  of  the  proposed 
action  or  alterpatives  would  result  in  a 


variety  of  short-terra  and  long-term 
impacts.  During  the  construction  period, 
surrounding  land  use  would  be 
temporarily  impacted  by  dust, 
construction  equipment  emissions  and 
noise,  and  adverse  visual  impact.  Short- 
term  erosion  may  occur  until  project 
landscaping  is  established.  These 
impacts  are  considered  temporary  and 
would  be  mitigated  to  less  than 
significant  levels  through  measures 
recommended  in  Section  4.1  of  the 
Final  Environmental  Impact  Statement, 
dated  June  1994  (FEIS).  The  long-term 
effect  of  the  proposed  action  or 
alternatives  would  be  the  introduction 
of  an  urban  structure,  associated  parking 
areas,  and  other  amenities  in  a  currently 
undeveloped  sites.  Construction  of  the 
project  would  constitute  a  change  in 
land  use  for  any  of  the  development 
sites,  and,  in  general,  would  serve  as 
appropriate  in  fill.  The  characteristics  of 
the  physical,  aesthetic  and  human 
environment  would  be  impacted,  as 
with  any  form  of  land  use 
intensification.  Consequences  of  this 
urbnnization  would  include  increased 
traffic  volumes,  incremental  degradation 
of  local  and  regional  air  quality, 
additional  noise,  alteration  of  the  visual 
character  of  the  sites,  and  incremental 
increases  in  demand  for  public  services 
and  utilities.  Nonetheless,  the  proposed 
project  would  benefit  the  local 
community  and  federal  government  by 
providing  much  needed  additional 
courtroom  facilities.  Implementation  of 
mitigation  measures,  as  proposed  in  the 
FEIS,  would  reduce  impacts  to  the 
maximum  extent  feasible. 

IV.  Mitigation  Measures 

Ail  practicable  means  to  avoid  or 
minimize  impacts  to  the  area  are  being 
considered  in  the  development  of  the 
project.  GSA  received  a  number  of 
comments  and  mitigation  suggestions 
from  concerned  citizens,  and  interested 
and  responsible  local.  State,  and  Federal 
agencies.  Mitigation  measures  were  set 
forth  in  the  FEIS  and  those  that  can  be 
implemented  were  adopted  by  GSA. 

A.  Geology  and  Land  form 

Due  to  its  location  within  a 
seismicaily  active  region  of  Southern 
California,  the  proposed  projet.t  site 
would  be  subject  to  potential  long-term 
geologic  hazards  associated  with 
seismic  activity.  Mitigation  measures 
are  adopted  as  specified  in  Section 
4.1.1.2  of  the  FEIS  to  reduce  those 
impacts  to  less  than  significant. 

B.  Natiiml  Hazards 

The  proposed  project  site  is  not 
located  within  the  100-year  or  500-year 
.  flood  plain.  Project  implementation  at 


the  proposed  site  would  not  result  in 
any  significant  impacts  associated  with 
flooding  hazards. 

The  proposed  project  site  does  not 
receive  drainage  from  the  surrounding 
areas.  Project  implementation  would 
result  in  changes  to  existing  flow  paths 
and  would  increase  storm  runoff 
volumes,  peak  flows  and  velocities  due 
to  placement  of  structures  and  the 
increase  of  impervious  surface  areas. 
Surface  runoff  would  be  controlled  by 
drainage  facilities  incorporated  into 
project  design.  Mitigation  measures  are 
adopted  as  specified  in  Section  4.1.3.2 
of  the  FEIS  to  reduce  the  impacts  to  a 
less  than  significant  level. 

C.  Air  Quality 

Air  quality  impacts  would  occur  from 
site  preparation  and  building  erection 
activities  associated  with  construction 
of  the  project.  The  emissions  of 
construction  equipment  and  vehicles 
would  be  short-term  and  consist  of 
fugitive  dust  and  exhaust  emissions. 
Those  impacts  are  mitigated  to  a  less 
than  significant  level  by  GSA  adopting 
all  mitigation  measures  as  identified  in 
the  FEIS  section  4.1.4.2  except  for: 

•  Restriction  of  construction  activities 
that  affect  traffic  flow  to  off-peak  hours 
form  7  p.m.  to  6  a.m.  and  10  a.m.  to  3 
p.m.  This  carmot  be  adopted  because  it 
is  not  economically  feasible  for 
construction  of  a  project  this  size.  The 
hours  of  construction  operation  will  be 
limited  to  6:30  a.m.  to  4  p.m.  Weekend 
construction  activities  will  occur  only 
under  special  circumstances  if  required. 

•  Trucks  shall  not  idle  for  more  than 
2  minutes.  This  measure  will  not  be 
adopted  in  full  because  it  is  not 
practical  to  measure  and  oversee. 
However,  trucks  arriving  at  the  jobsite, 
and  not  being  utilized  will  be  shut 
down  until  required.  GSA's  general 
contractor  will  monitor  to  ensure  that 
they  do  idle  for  an  excessive  period  of 
time. 

•  Excavation  and  grading  shall  be 
suspended  when  the  wind  speed  (as 
instantaneous  gusts)  exceeds  25  miles 
per  hour.  This  measure  will  not  be 
adopted  because  occurrence  of  wind  at 
25  miles  per  hour  speed  is  often 
encountered  in  the  area.  If  adopted,  this 
measure  would  impede  severely 
con.struction  activities.  Instead,  the 
excavation  contractor  will  be 
responsible  for  determining  if  the  wind 
conditions  are  acceptable  for 
construction  activities.  If  the  winds 
create  conditions  which  are  deemed  to 
be  unsafe  for  the  construction  or 
adjacent  buildings  and  neighbors,  then 
all  work  will  be  suspended.  Also,  the 
Government  representatives  on  site  have 
the  authority  to  stop  construction  work 


if  the}'  feel  that  the  work  is  preceding 
unsafely. 

Long-term  emissions  from  the 
proposed  action  would  exceed  tht 
South  coast  Air  Quality  Managemttnt 
District  (SCAQMD)  operation  thresholds 
for  Reactive  Organic  Gases  (ROG), 
Carbon  Monoxide  (CO),  and  Nitrogen 
Oxide  (Nox).  Therefore,  these  emissions 
are  oojisidered  a  significant  impact  to 
regional  air  quality. 

The  long-term  impacts  will  t>t; 
alleviated  by  mitigation  measures  as 
indicated  in  the  FEIS  set.lion  4.1.4.2 
except  for: 

•  Providii>g  carpool  matching 
ser\  i<;es  and  mailing  mass  transit 
information  and  schedules  with  ea<;h 
juror's  information  packet.  These 
measures  should  be  established  by 
building  tenants,  court  and  relattid 
agem:ies,  and  they  are  not  umhr  GSA 
(xmtrol. 

•  Preferential  parking  spaces  for 
carpool  vehicles  will  not  be  assi^i>eci 
because  all  parking  spaces  are  being 
provided  for  official  government 
vehicles  and  building  tenants. 

•  Bus  turnouts  and  passenger  lienches 
OH  or  adjacent  to  the  project  site  are  not 
njquired  because  the  site  is  located 
ticross  the  street  from  Orange  County 
Transit  Center. 

In  compliance  with  section  17G  of  the 
Clean  Air  Act,  GS.^  has  conduded  a 
conformity  analysis  based  on  the 
fjii'ironmental  Protection  Agency's 
Final  Rule  entitled  Determining 
Conformity  of  General  Federal  Actions 
to  State  or  Federal  Implementation 
Plans.  ,S8  FR  63214  (1993)  (to  lie 
codified  at  40  CFR  parts  6,  51  antl  93). 
The  result  of  the  analysis  indicates  that 
total  project  emissions  (direct  and 
indirect)  are  less  than  the  de  minimis 
thresholds.  Therefore,  the  proposed 
frroject  is  exempt  from  the  final 
conformity  rule,  and  a  conformity 
determination  need  not  be  prepared. 

I).  Noisp 

ImpUvmentation  of  the  proposed 
jiction  would  expose  surrounding  land 
uses  to  short-term  construction  noise 
levtds  in  excess  of  City  threshold  levels, 
This  impact  is  considered  .signific:ant 
and  unavoidable.  Mitigation  measurtts 
will  be  implemented  as  specified  in  dn: 
FEIS  section  4.1.S.2  except  that: 

•  Restriction  of  construction  activities 
due  to  noise  problems  cannot  be 
adopted  because  it  is  not  economical Iv 
luasible  for  construction  of  a  projetl  this 
size.  The  hours  of  construction 
operation  will  be  limited  to  6;.30  a.m.  1<) 
4  p.m.  Weekend  construction  aciivities 
will  occur  only  under  spticial 
circumstances  if  required. 


•  Construction  activities  will  not  stop 
during  tlie  noon-hour  period  because 
with  the  number  of  contractors  working 
on  muhi-shift  basis  on  the  job  site,  it  is 
not  practical  to  stop  completely 
constniction  activities  every  day  during 
tlie  noon  hour. 

Nti  significant  long-term  noise  impact 
have  been  identified  with  this  projef:t. 

E.  Arrhaeologicnl  and  Hifitnrir 
Rifsoiircfs 

The  implementation  of  the  ^iroptised 
alternative  will  have  an  impact  on 
archaeological  and  historic  rw!ourt:es. 
The  proposed  alternative  site  is  locatcKl 
within  the  Santa  Ana's  Downtown 
Historic  District  which  is  listed  on  the 
National  Register  of  Historic  Places.  The 
scale  of  the  proposed  courthouse  will 
not  bit  compatible  with  the  surrounding 
historically  significant  structures.  This 
is  considered  a  significant  unavoidable 
impac:t.  GSA  lias  consulted  with  the 
State  Historic  Pre.'5er\ation  Officer 
(SHPO)  to  seek  waN-s  to  avoid  or  n'duce 
tiie  effect  on  historic  proptoliefi. 
Mitigation  measures  were  dtnelom^d  in 
consultation  with  the  SHPO  in  a 
Memorandum  of  .\greement  (MO.A) 
between  the  GSA  and  the  SHPO.  with 
concurrence  of  the  City  of  Santa  Ana 
Aci:orduig  to  the  MOA,  GSA  shall 
develop  and  implement  a  Data  Recovery 
Plan,  consistent  with  the  Secretary  of 
Interior's  Stamlards  and  Guidelines  for 
.'\rchaeological  Documentation  (4K  FR 
447:U-37).  for  the  recovery  of  data  from 
the  project  site,  in  consultation  with  the 
SHPO. 

During  construction  excavation, 
arf:hauological  monitoring  will  be 
[)erforined  under  the  supt>rvision  ot  an 
.Xrchaeologist.  If,  during  construction 
excavation,  a  "major  archaeological 
discovery"  (as  defined  in  the  M0.\)  has 
been  made,  the  data  will  \ye  rtjcovered 
iinnu'dialely.  All  materials  and  records 
resulting  from  data  recovery  will  be 
curated  in  accordance  with  36  CFR  purt 
79  at  the  .San  Bernardino  County 
Museum. 

Recognizing  that  the  proposed  jjroject 
uill  have  an  adverse  effect  on  the 
Downtown  Santa  Ana  Historic  District, 
the  GS.^.  nevertheless,  uill  ensure  that 
the  jiroject  design,  to  the  extent  feasible, 
is  compatible  with  historic  and 
architectural  qualities  of  the  Downtown 
Santii  .^na  Historic  District  in  terms  of 
scale,  massing,  color,  and  materials,  and 
is  responsive  to  the  recommended 
approaches  for  new  construction  set 
forth  in  the  vSecretary  of  the  Interiors 
Standards  for  Rehabilitation. 

F.  Tmn^fmrtation  and  parking 

Deviiopnient  of  the  proposed  projtMt 
uould  significantly  impact  the 


interscHrtion  of  Main  Stfeet/Civic  Center 
Drive.  Main  Street/First  Street,  Flower 
Street/First  Street,  and  Broad  way /Civic 
Center  Drive.  The  impact  analysis 
assumed  minimal  use  of  public  transh. 
Given  that  the  site  is  well-situated  vis  a 
vis  the  Orange  County  Transit  Center,  it 
is  likely  that  employees  would  use 
transit  ot  a  similar  rate  as  the  existing 
employees  in  the  downtown  area. 
However,  this  would  not  reduce 
intersec:tion  impacts  to  a  less  than 
signific:ant  level.  Mitigation  measures  as 
identified  in  section  4.6.1  of  the  FEIS 
will  not  be  adopted  by  GSA.  Transit 
improvements,  bicycle  facility 
improvements  and  increased  cctrpoolrtig 
and  vanpooling  are  not  with  GSA's 
nutiiority  and  control. 

The  General  Services  Administration 
believes  that  there  are  no  outstanding 
issues  to  be  resolved  with  respect  to  the 
proposed  project.  Questions  associated 
with  the  environmental  impacts  of  the 
new  Federal  Biiilding-U.S.  Courthouse 
mav  be  directed  to  Ms.  Mitra  K.  Nejad. 
Planning  Staff  (9PL).  U.S.  (kjiieral 
Services  Administration.  525  Market 
Street.  San  Francisco.  CA  94105.  (41.-.) 
744-5252. 

natcd  Dorc.mlKfr  :«).  19«4. 
Kcnn  N.  Koftina. 
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GOVERNMENT  PRINTING  OFFICE 

[Public  Law  103-40] 

Public  Meeting  for  Federal,  State,  and 
Local  Government  Agencies,  and 
Others  Interested  In  the 
Implementation  of  Ttie  GPO  Electronic 
Information  Enhancement  Act  of  1993 

The  Superintendent  of  Documents 
will  hold  a  pubUc  meeting  for  Federal. 
State,  and  local  government  agencies 
and  others  interested  in  the 
implementation  of  the  Goverument 
Printing  Office  (GPO)  Electronic 
Information  Access  Enhancement  Act  oi 
1993  (Pub.  L.  103-40).  The  meeting  will 
be  held  on  Monday.  February  6.  1995. 
troni  lOa.m.  to  11:30  a.m.,  in  the  Fir< 
Floor  ConferentH-  Room  at  Van  Pelt- 
Dic^trich  Librarv'  Center.  3420  Walnut 
Street.  L'niversity  of  Penn.syKania. 
Philadelp^iia,  Penn.sylvania  (Walk-in: 
Blanche  P.  Lew  Park,  north  side). 

rndiTPub.  L.  10.3-40.  the 
Superintendent  of  Documents  is 
required  to  provide  a  system  of  oi.liuH 
iif^ress  to  the  Congressional  Record,  the 
Federal  Register,  and  other  appropri.ilf 
information.  The  purpose  of  this 
m«!eling  is  to  denionstrate  the  online 
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Portable  Document 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Ryan  White  Title  IV;  Grants  for 
Coordinated  HIV  Services  and  Access 
to  Research  for  Children,  Youth, 
Women,  ahd  Families 

AGENCY:  Hsalth  Re.source.s  and  .Soi vices 
AdminLstrition  (HRSA).  PHS. 
ACTION:  N(  tice  of  availability  of  funds. 
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rhe  Maternal  and  Child 
Buteau  (MCHB),  HRSA. 

that  fiscal  year  (FY)  1995 
ivailable  for  grants  for 

develop  and  support  the 
jf  coordinated  comprehensive 
d  enhance  access  to  clinical 
ials  and  other  research 
or  children,  youth,  women 


that! 


tii 


and  families  infected/affected  by  the 
Human  Immunodeficiency  Virus  (HIV). 
Projects  will  be  funded  to  implement 
innovative  models  of  family-centered, 
community-based  coordinated  care  and 
research  for  children,  youth,  women, 
and  families  infected/affected  by  HIV,  or 
those  at  risk  for  developing  infection. 
Funds  were  appropriated  for  this 
purpose  under  Section  2671  of  the 
Public  Health  Service  Act  [as  enacted  by 
Title  rV  of  the  Ryan  White 
Comprehensive  AIDS  Resource 
Emergency  (CARE)  Act  of  1990,  Public 
Law  101-381  (42  U.S.C.  300ff-ll  et 
seq.)\. 

The  PHS  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  PHS  national  activity  for  sotting 
priority  areas.  Title  IV  directly 
addresses  the  Healthy  People  2000 
objectives  related  to  the  priority  area  of 
HIV  infection.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report;  Stock  Number  017-001- 
00474-0)  or  Healthy  People  2000 
(Summary  Report:  Stock  No.  017-001- 
00473-1)  through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  D.C.  20402-9325 
(telephone  202  783-3238). 

The  PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products.  This  is  consistent 
with  the  PHS  mission  to  protect  and 
advance  the  physical  and  mental  health 
of  the  American  people. 
ADDRESSES:  Grant  applications  for  the 
HIV  Program  for  Children,  Youth, 
Women,  and  Families  (PHS  form  #5161- 
1,  approved  under  0MB  #0937-0189) 
must  be  obtained  from  and  submitted  to: 
Chief,  Grants  Management  Branch, 
Office  of  Program  Support,  Maternal 
and  Child  Health  Bureau,  Health 
Resources  and  Services  Administration, 
Room  18-12,  Parklawn  Building.  5600 
Fishers  Lane,  Rockville,  Maryland 
20857,(301)443-1440. 
DATES:  The  application  deadline  date  is 
April  7,  1995.  Competing  applications 
will  be  considered  to  be  on  time  if  they 
are: 

(1)  Received  on  or  before  the  deadline 
date,  or 

(2)  Postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
orderly  processing. 

As  proof  of  timely  mailing,  applicants 
should  obtain  a  legibly  dated  receipt 
from  the  commercial  carrier  or  the  U.S. 
Postal  Service;  private  metered 
postmarks  will  not  be  accepted  as  proof 
of  timely  mailing. 

Late  applications  not  accepted  for 
processing  or  those  sent  to  an  address 


other  than  specified  in  the  ADDRESSES 
.section  will  be  returned  to  the 
applicant. 

Applicants  will  be  notified  of  grant 
awards  in  July  1995.  The  starting  dates 
for  projects  will  be  specified  in  the 
program  guidance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  regarding 
technical  and  program  issues  may  be 
obtained  from:  Beth  D.  Roy,  Division  of 
Services  for  Children  with  Special 
Health  Needs,  Maternal  and  Child 
Health  Bureau,  Health  Resources  and 
Services  Administration,  Room  18A-19 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  telephone 
(301)  443-9051.  Requests  for 
information  concerning  business 
management  issues  should  be  directed 
to:  Dorothy  Kelley,  Acting  Grants 
Management  Officer  (GMO),  Maternal 
and  Child  Health  Bureau,  at  the  address 
specified  in  the  ADDRESSES  section. 

SUPPLEMENTARY  INFORMATION 

Program  Background  and  Objectives 

The  Pediatric  AIDS  Program  was 
initiated  in  1988.  The  program  grew 
from  13  projects  funded  at  S4.4  million 
to  a  total  of  48  projects  funded  at  S22 
million  in  1994.  Since  1988,  the 
program  has  evolved  from  a  primary 
focus  on  the  coordination  of  services  for 
the  management  and  care  of  infected 
children  and  their  families  to  also 
address  the  broader  prevention  and  care 
needs  of  youth  and  women  infected/ 
affected  by  HIV.  In  FY  1994,  Congress 
funded  the  Pediatric  AIDS  Program 
under  section  2671  of  the  Public  Health 
Service  Act  (Title  IV  of  the  Ryan  White 
Comprehensive  AIDS  Resource 
Emergency  (CARE)  Act  of  1990.  Public 
Law  101-381).  As  a  result  of 
authorization  under  Title  IV,  the  focus 
of  the  program  was  expanded  to  include 
the  development  of  innovative  models 
linking  systems  of  comprehensive 
primary/community-based  medical  !\u(.\ 
social  services  with  the  National 
rhstitutes  of  Health  (NIH)  and  other 
clinical  research  trials.  Funds 
authorized  under  Title  IV  may  be  used 
to  develop  and  support  the  provision  of 
coordinated  comprehensive  services 
and  enhance  access  to  clinical  research 
trials  and  other  research  activities,  for 
children,  youth,  women,  and  families 
infected/affected  by  HIV. 

Last  year,  published  results  froin  a 
NIH  clinical  trial  (ACTG  076) 
demonstrated  the  potential  for  reduciii;^ 
perinatal  transmission  by  two-thirds 
when  pregnant  HIV-infected  women 
were  given  AZT  during  pregnancy  and 
at  delivery,  and  the  infants  received 
AZT  in  the  first  weeks  of  life.  In  FY 


1995  in  response  to  these  findings,  the 
program  will  further  emphasize 
prevention  and  early  intenention  for 
women  and  the  integration  of  HIV 
prtnention  and  treatment  into  broeder 
systems  of  primary  care,  including  care 
systems  supported  under  the  Maternal 
and  Chiid  Health  (MCH)  Service*  Block 
Grant. 

Purpose 

The  purpose  of  Title  IV  fmiding  is  to 
improve  and  expand  the  coordination  of 
a  system  of  comprehensive  caxe  for 
children,  wuth..  women,  and  families 
vvho  are  infected/affected  by  HIV  aiid  to 
link  comprehensive  care  systems  with 
dtnical  research  and  other  research 
activities.  Fiinds  wiD  be  used  to 
demonstrate  potentially  replicable 
models  that:  (1)  cross  established 
systems  of  care  to  coordinate  service 
delivery,  HJV  prevention  efforts,  and' 
clinical  research  and  other  research 
activities;  and  (2)  address  the  barriers  to 
comprehensive  care  experienced  by 
children,  youth,  women,  and  families 
infected/affected  by  HIV. 

While  children.  v*outh.  and  women 
represent  the  most  recently  impacted 
and  rapidly  growing  population  groups 
affected  by  HIV.  they  also  represent  the 
group*  facing  the  greatest  barriers  in 
accessing  care  and  research.  These 
groups  are  disproportionately  members 
of  communities  of  color  with  limited 
ef.-onomic  resources.  Given  these 
realities,  children,  youth,  and  women 
affected  by  HIV  are  confronted  with  a 
complex  array  of  economic  and  social 
issues  that  increase  their  need  for 
comprehensive  ser\-ices  and  increase 
the  cost  aad  intensity  of  care.  Existing 
systems  of  care  are  often  not  prepurtrd 
tn  re.spond  to  these  needs  and  require 
targeted  resources  and  interventions  in 
order  to  develop  infrastructures  and 
provider  capacities  that  would  a\lo\> 
them  to  provide  quality  rare  tn  thesf! 
populations. 

Given  these  unmet  needs,  actix  ities 
under  these  grants  should  address  the 
following  goals: 
-  — Foster  the  development  and  support 
of  comprehensive  care  infrastructures, 
iitchiding  primary  care,  that  increast; 
access  to  culturally  competent. 
family-centered,  community-based. 
cc«>rdin8ted  care. 
— Emphasize  prevention  within  the 
c(>mpw>hensive  care  sv-stem  in  order 
to  reduce  the  spread  of  tiie  HIV 
infection  to  vulnerable  populatitms. 
— -Link  c:omprehensive  s\"stems  of  care 
with  HrV/AIDS  clinical  research  trials 
and  other  research  activities,  resulting 
in  increased  access  for  children, 
yn^ith.  women,  ana  their  families. 


Funding  Category 

Applications  which  do  not  fall  within 
ihu;  category  will  not  be  considered  for 
funding. 

The  HIV  Program  for  Children.  Youth. 
Women,  and  Families  develops  and 
supports  innovative  models  that 
coordinate  systems  of  comprehejisive 
HIV  care  and  tliat  foster  collaboration 
between  clinical  research  institutions 
and  family-centered  primary/ 
conmi unity-based  medical  and  social 
service  programs  for  children,  youth, 
women  and  their  families.  Projects  will 
focus  on  local  capacity-building,  making 
niavimum  use  of  all  available  public 
cLid  private  resources  for  reaching  and 
providing  health  care  and  suppoilive 
si^rvices  to  the  target  population. 
Projects  should  strengthen  existing 
(xiii'preiiensive  care  infrastructures  by: 
( 1 )  broadening  the  coaUtioa  of  agencues. 
providers,  community  org.inizations  and 
families  whirfi  participate  in  the 
idejitification  of  needs,  services 
plaiming.  the  coordination  and  delivery 
of  .services,  and  the  financing  of  services 
for  HIV  affected  populations;  and  (2) 
identifying  and  addressing  systemic 
issues  that  affect  provider  collaboration 
and  impact  the  provision  of  coordinated 
high  quality  comprehensive  care. 

Preference  for  funding  in  this  category' 
u  ill  be  given  to  projects  which 
de.monstrate  an  established  model  of  a 
comprohcmsive  and  coordinated  system 
of  care  that  is  culturally  competent, 
family-centered,  and  community-based. 
This  means  that  these  projects  will  be 
furrried  ahead  of  new  groups  of 
applications  in  this  category. 

Availabitity  of  Funds 

Approximately  S4.8  million  will  \n- 
available  for  competitive  grants.  It  is 
antiiipated  that  a  total  of  13  grants  w  ill 
be  awarded.  .'Vward  amounts  may  range 
fron.  5225,000  to  $1  million,  depend. ng 
on  ne(«l  and  scope  of  the  project.  Project 
pi;riods  for  these  grar.ts  u"lll  be  thref- 
years. 

S{iecial  Concerns 

'1  he  HIV  Program  for  Children,  Youth. 
Women,  and  Fannlies  granlf.es 
supported  by  HRSA  should  coordinate 
their  projects  with  other  federal.  State, 
and  local  programs  concerned  w  ith  HIV 
and/or  serving  the  target  population  of 
children,  youth.  wo.T.en  and  families 
affected  by  or  at  risk  for  HfV. 
particularly:  Title  V  Maternal  and  Child 
Health  programs;  Ryan  White  Titles  1.  II 
and  ni  programs:  providers  funded  by 
the  Substance  Abuse  and  Mental  Health 
Services  Administration;  the  Health 
Resources  and  Services  Administration, 
the  Centers  for  Disease  Control 


prevention  efforts;  and  clinical  trials 
funded  by  NIH  or  other  sources. 

Recognizing  tl>e  growing  impact  of 
HIV  on  women  and  communities  of 
color,  MCHB  places  special  emphasis  on 
improving  service  delivery  to  women, 
children  and  youth  from  communities 
w  ith  limited  access  to  compreheoisive 
care.  Furthennore,  in  order  to  assure 
access  and  cultural  competence,  it  is 
expected  that  projects  will  involve 
individuaLs  from  the  populations  to  Iw 
ser\ed  in  the  planning  and 
implementation  of  the  project.  The 
Bureau's  intent  is  to  ensure  that  proji.ci 
interventions  arc  responsive  to  the 
cultural  and  linguistic  needs  of  special 
populations,  that  services  are  accessible 
to  consumers,  and  that  the  broadest 
possible  representation  of  cultural!) 
distinct  and  lustorically 
underrepresented  groups  is  supported 
through  programs  and  projects 
sponsored  In'  the  MCHB. 

Applications  will  be  reviewed  with 
particular  attention  to  inclusion  of 
women  and  persons  from  culturally 
distinct  populations.  Funding  w  ill  be 
provided  to  tbose  which,  in  the 
Department's  view,  best  meet  the 
statutorA'  purposes  of  the  HTV  Program 
for  Children.  Youth,  Women,  and 
Families  and  address  achievement  of 
the  Healthy  People  2000  objectives 
related  to  HI\'  infection. 

Review  Criteria 

Applications  for  grants  will  be 
reviewed  and  rated  by  objective  review 
panels  according  to  the  following 
criteria: 
— Adequacy  of  needs  assessment 

documenting: 

(1)  The  im{)act  of  HIV  on  children. 
youth,  women,  and  families  in  the 
service  area; 

(2)  Key  socio  demographic  factors  of 
the  Title  I\'  targrted  populations; 

(3)  Barriers  to  care  experienced  by  th«' 
targeted  populations; 

(4)  Strengths  and  weaknesses  of  the 
existmg  care  systems  (MCH.  pri.mary 
care,  and  HIV  care),  and  the  impact  of 
these  weaknesses  on  the  provision  of 
comprehensive  HI\'  care; 

(5)  The  capacity  of  lfx:al  HI\' 
programs  to  provide  comprehensive 
care  to  the  tcirgeted  populations,  and 

(6)  Collaboration  with  existing  local. 
State,  or  Federal  efforts  to  document  the 
HIV  Tieeds  of  the  service  area. 

— .adequacy  of  efforts  to  incorporate 
within  governing  bodies,  policy,  and 
program  committees  the  substantive 
involvemeTjt  of  persons  receiving 
sor\  ices;  adequacy  of  elTorts  to  obtiiin 
input  and  involve  consumers  in 
program  needs  assessments,  and  the 
definition  oi  procram  policy 
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— Adequacy  of  the  proposed  budget; 
budget  justification  based  on  project 
methodology  and  required  resources. 

— The  extent  to  which  the  application  is 
responsive  to  the  special  concerns 
and  program  priorities  specified  in 
this  notice. 

— Demonstration  of  an  organized, 
comprehensive  system  of  care,  and  for 
competing  renewal  applicants, 
progress  in  meeting  the  goals  of  the 
current  project  period  will  be 
assessed. 

Eligible  Applicants 

Grants  may  be  awarded  to  public  or 
nonprofit  private  entities  that  provide  or 
arrange  for  primary  health  care.  Eligible 
entities  may  include,  but  are  not  limited 
to.  State  or  local  health  departments, 
university  medical  centers,  public  or 
nonprofit  private  hospitals,  community 
health  centers  (as  defined  in  section 
330(a)  of  the  Act),  hemophilia  treatment 
centers,  drug  abuse  treatment  agencies, 
tribal  health  programs,  school  based 
clinics  and  institutions  of  higher 
education. 

Allowable  Costs 

The  MCHB  may  support  reasonable 
and  necessary  costs  of  HIV  Project 
grants  within  the  scope  of  approved 
projects.  Allowable  costs  may  include 
salaries,  equipment  and  supplies,  travel, 
contractual,  consultants,  and  others,  as 
well  as  indirect  costs.  The  MCHB 
adheres  to  administrative  standards 
reflected  in  the  Code  of  Federal 
Regulation  45  CFR  Part  92  and  45  CFR 
Part  74.  All  other  sources  of  funding  to 
support  this  project  must  be  accurately 
reflected  in  the  applicant's  budget. 

Reporting  Requirements 

A  successful  applicant  under  this 
notice  will  submit  reports  in  accordance 
with  the  provisions  of  the  general 
regulations  which  apply  under  45  CFR 
Part  74,  Subpart  J,  Monitoring  and 
Reporting  of  Program  Performance,  with 
the  exception  of  State  and  local 
governments  to  which  45  CFR  Part  92, 
Subpart  C  reporting  requirements  will 
apply.  Financial  reporting  will  be 
required  in  accordance  with  45  CFR  Part 
74,  Subpart  H,  with  the  exception  of 
State  and  local  governments,  to  which 
45  CFR  Part  92.20  will  apply. 

Public  Health  System  Reporting 
Requirements 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements 
(approved  under  OMB  No.  0937-0195). 
Under  these  requirements,  the 
community-based  nongovernmental 
applicant  must  prepare  and  submit  a 
Public  Health  System  Impact  Statement 


(PHSIS).  The  PHSIS  is  intended  to 
provide  information  to  State  and  local 
health  officials  to  keep  them  apprised  of 
proposed  health  services  grant 
applications  submitted  by  community- 
based  nongovernmental  organizations 
within  their  jurisdictions. 

Community-based  nongovernmental 
applicants  are  required  to  submit  the 
following  information  to  the  head  of  the 
appropriate  State  and  local  health 
agencies  in  the  area(s)  to  be  impacted  no 
later  than  the  Federal  application 
receipt  due  date: 

(a)  A  copy  of  the  face  page  of  the 
application  (SF  5161). 

(b)  A  summary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  and 
local  health  agencies. 

Executive  Order  12372 

The  HIV  Program  for  Children.  Youth. 
Women,  and  Families  has  been 
determined  to  be  a  program  which  is 
subject  to  the  provisions  of  Executive 
Order  12372  concerning 
intergovernmental  review  of  Federal 
programs  by  appropriate  health 
planning  agencies,  as  implemented  by 
45  CFR  part  100.  Executive  Order  12372 
allows  States  the  option  of  setting  up  a 
system  for  reviewing  applications  from 
within  their  States  for  assistance  under 
certain  Federal  programs.  The 
application  packages  to  be  made 
available  under  this  notice  (Form  PHS 
5161-1  with  revised  face  sheet  HHS 
Form  424  and  with  Program  Narrative 
and  Checklist  approved  under  OMB 
0937-0189)  will  contain  a  listing  of 
States  which  have  chosen  to  set  up  such 
a  review  system  and  will  provide  a 
single  point  of  contact  (SPOC)  in  the 
States  for  review.  AppUcants  (other  than 
federally-recognized  Indian  tribal 
governments)  should  contact  their  State 
SPOCs  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and 
receive  any  necessary  instructions  on 
the  State  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  The  due  date  for 
State  process  recommendations  is  60 
days  after  the  application  deadline  for 
new  and  competing  awards.  The 
granting  agency  does  not  guarantee  to 
"accommodate  or  explain"  State  process 
recommendations  it  receives  after  that 
date.  (See  Part  148,  Intergovernmental 
Review  of  PHS  Programs  under 
Executive  Order  12372  and  45  CFR  Part 


100  for  a  description  of  the  review 
process  and  requirements.) 

(The  OMB  Catalog  of  Federal  Domestic 
Assistance  number  for  the  HIV  Program  for 
Children.  Youth.  Women,  and  Families  is 
93.153.) 

Dated:  January  5, 1995. 
Ciro  V.  Sumaya, 
Administrator. 

IFR  Doc.  95-570  Filed  1-9-95:  8:45  am] 
BILUNG  CODE  4160-15-P 


National  Institutes  of  Health 

National  Center  for  Human  Genome 
Research;  Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  time  of  open  portion  of  the  meeting 
January-  30  and  31,  1995,  of  the  National 
Advisory  Council  for  Human  Genome 
Research,  National  Center  for  Human 
Genome  Research,  which  was  published 
in  the  Federal  Register  on  December  22. 
1994.  59  FR  66034. 

The  open  portion  of  the  meeting  was 
to  have  been  from  8:30  to  11:30  a.m.  on 
Monday,  January  30,  1995.  The  open 
portion  will  now  be  held  at  1:00  to  5:00 
p.m. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.172.  Human  Genome 
Research.) 

Dated:  January  4.  1995. 
Susan  K.  Feldman, 
Committee  Management  Officer.  \IH. 
IFR  Doc.  95-537  Filed  1-9-95;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Community  Planning  and 
Development 

(Docket  No.  N-95-3759;  FR-3662-N-02] 

Announcement  of  Funding  Awards  for 
the  John  Heinz  Neighborhood 
Development  Program  FY  1994 

agency:  Office  of  the  Assistant 

Secretary  for  Community  Planning  and 

Development.  HUD. 

ACTION;  Announcement  of  funding 

awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  a 
competition  for  funding  under  the 
NOFA  for  the  John  Heinz  Neighborhood 
Development  Program  (NDP).  The 
announcement  contains  the  names  and 


addresses  of  the  competition  winners 
and  the  amount  of  the  awards. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gene  Hix,  Office  of  Community 
Planning  and  Development.  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SW.,  Room  7218. 
Washington.  DC  20410.  Telephone 
Number  (202)  708-2186;  TDD  Number: 
(202)  708-2565.  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  The  John 
Heinz  Neighborhood  Development 
Program  is  authorized  by  section  123  of 
the  Housing  and  Urban-Rural  Recoverv 
Act  of  1983  (42  U.S.C.  5318  note).  For" 
Fiscal  Year  1994,  a  total  of  $5  million 
was  appropriated  for  this  program  under 
the  Department  of  Veterans  Affairs  and 
Housing  and  Urban  Development  and 
Independent  Agencies  Appropriations 
Act  of  1994  (Pub.  L.  103-124.  approved 
October  18,  1993). 

On  May  13,  1994  (59  FR  25274).  HUD 
published  a  NOFA  for  the  John  Heinz 
Neighborhood  Development  Program. 
The  May  13. 1994  NOFA  announced  the 
availability  of  S4.75  million  in  funding 
for  eligible  neighborhood  development 
organizations.  The  NOFA  stated  that  the 
purpose  of  the  program  is  to  support 
eligible  neighborhood  development 
activities  using  cooperative  efforts  and 
monetar\'  contributions  from  local 
sources.  The  Federal  funds  are  incentive 
funds  to  promote  the  development  of 
this  concept  and  encourage 
neighborhood  organizations  to  become 
more  self-sufficient  in  their 
development  activities.  Funds  would  be 
used  to  plan  and  carry  out  specific 
projects  which  create  permanent  jobs  in 
the  neighborhood;  establish  or  expand 
businesses;  develop  new  housing, 
rehabilitate  existing  housing  or  manage 
housing  stock;  develop  essential 
services;  or  provide  neighborhood 
improvement  efforts. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  the  Department  is 
publishing  the  names  and  addresses  of 
the  nonprofit  organizations  which 
received  funding  under  this  NOFA.  and 
the  amount  of  funds  awarded  to  each. 
This  information  is  provided  in 
Appendix  A  to  this  document. 

Dated:  December  12. 1994. 
Andrew  Cuomo, 

Assistant  Secretary- for  Community  Planning 
and  Development. 

Appendix  A 

The  following  community-based 
organizations  were  awarded  NDP  grants: 


JOHN  HEINZ  NEIGHBORHOOD  DEVEL- 
OPMENT Program  (NDP),  Novem- 
ber 22.  1994 


Organization 

Amount 

Center  City  Coalition  Inc.,  Hart- 

ford. CT  

875,000 

Washington  Park  Assn., 

Bridgeport.  CT 

75.000 

Neightxjrhood  Development 

Corp.  Of  Jam,  Jamaica  Plain, 

MA 

75  000 

Urban  Edge  Housing  Corp.,  Ja- 

maica Plain.  MA 

75,000 

B.C.H.  of  Trenton.  Inc.,  Tren- 

ton. NJ 

75.000 

Mt.  Holly  2000.  Inc.,  Mount 

Holly,  NJ 

75.000 

Asian  Americans  For  Equality, 

New  York,  NY  

75.000 

Carroll  Gardens  Assn.  Inc., 

Brooklyn.  NY  

75.000 

ComiTKjnity  Assn.  Progressive 

Dominican.  New  York.  NY  .... 

75.000 

Cypress  Hill  Local  Develop- 

- 

ment  Corp..  Brooklyn,  NY 

37,400 

Good  OW  Lower  East  Side  Inc., 

New  York.  NY  

56,667 

Harlem  Restoration  Project, 

New  York.  NY  

75.000 

Manhattan  Neightxwhood  Ren- 

aissance Ld,  New  York.  NY  .. 

75,000 

Mount  Hope  Housing  Co.. 

Bronx.  NY 

50,000 

Parkside  Community  Assn.. 

Buffalo.  NY 

38.930 

MartjIe  Hill  Community  Devel- 

opment Cor.  Baltimore,  MD  .. 

Z5.000 

Frankford  Group  Ministries 

CDC.  Philadelphia.  PA 

75.000 

Garfield  Jut)ilee  Assn..  Pitts- 

burgh, PA  

75,000 

Ludlow  Community  Association, 

Philadelphia,  PA 

75.000 

Monessen  Community  Devel- 

opment Corp..  Monessen,  PA 

75,000 

Peoples  Enr>ergency  Center 

CDC,  Philadelphia.  PA 

75.000 

All  Citizens  Taking  Initiatives 

On  Need,  Suffolk,  VA  

75.000 

Highland  Park  Restoration  & 

Presen-at,  Richmond.  VA  

75.000 

Inner  City  Community  Task 

Force.  Lynchburg.  VA  

75.000 

Northwest  Neighborhood 

Enviro.  Roanoke.  VA  

75,000 

Your  Neightxjrs,  Richmond,  VA 

60.000 

Vine  City  Housing  Ministry, 

Inc..  Atlanta.  GA 

50.000 

Belmont  Community  Develop- 

ment Corp.,  Charlotte,  NC  .... 

75.000 

Grier  Heights  Economics  Foun- 

dation. Charlotte,  NC  

75,000 

Gower  Neighborhood  Assn. 

Inc..  Greenville.  SC 

75.000 

Greenville  Urt)an  League  Com- 

munity Dev,  Greenville,  SC  .. 

75.000 

Memphis  Area  Neightxjrtxxxl 

DeveloptDent.  Memphis,  TN  . 

75.000 

Bethel  New  Life  Inc.,  Chk^go, 

IL  

70.000 

Bickerdike  Redevelopnrient 

Corp..  Chicago.  IL  

74,967 
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Orgf  nization 


Dev  jlopment  Corp., 


IL — 

Devel- 
,  Harvey,  IL  .... 


ilea  |0, 


ffeopte  of  Up- 

IL  

Park 
E.  Saint 

Invest- 
Indianapolis,  IN 
Assn., 
,  Ml 
I  (1inneapol«,  MN 
Neigfibof- 

I.  MN  

W  Federation, 

IdN 

Inc.,  Min- 


ce C 

Mfl  

P  irtners  In 

Cleveland,  OH  ... 
Corp., 


Ho  jsing  Corp., 

OH 

;ice 


Covenant 

Chicago,  IL 
Forum,  Chicado, 
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opment  Cori>, 
Highland  Area 

Shreveport 
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75.000 
66,000 

75,000 

75,000 

75,000 

20,000 

67,320 

75.000 

50.000 
60,000 

75.000 

75,000 

75,000 

75,000 

75,000 

75,000 

64.000 

12.000 

60.000 

75.000 

75,000 

75.000 

60,000 

75,000 

75,000 

75,000 

50,000 

75,000 

75.000 

41,460 
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75,000 
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Organization 

Amount 

Esperanza  Youth  And  Family 
Center  Inc,  Coachella,  CA  .... 

75,000 

Total _ 

4,738,744 

|FR  Doc.  95-554  Filed  1-9-95;  8:45  ami 

BILUNG  COOE  4210-29-P 

DEPARTMENT  OF  THE  fNTERtOR 

Bureau  of  Land  Management 
[UT-068-05-1 430-00] 

Grand  Resource  Area,  Utah;  Resource 
Management  Pfan 

AGENCY:  Biireau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  proposes  to  amend 
the  Grand  Resource  Management  Plan 
(RMP).  Six  parcels  of  public  land  would 
be  managed  for  disposal  by  sale  under 
FLPMA  Section  203,  exchange  under 
FLPMA  Section  206,  or  R&PP  patent 
under  the  1988  Recreation  and  Public 
Purposes  Amendment  Act.  The  lands 
described  below  have  been  identified 
for  community  expansion,  sanitary 
landfill  or  tailings  disposal,  for  disposal 
of  lands  under  short-term 
authorizations,  and  to  resolve  long- 
standing trespass: 

Salt  Lake  Meridian,  Utah 

Parcel  1.  Fish  Ford 

T.  21  S.,  R.  24  E..  (30  acres) 
.Sec.  27,  EVzW/zSE'/*;  Scr.  34, 

NE'/iNE'aNE'A; 
Sec.  35,  NVV'ANWV*. 

Parcel  2.  Klondike  Area 

T.  23  S.,  R.  19  E.,  (2560  acres) 
Sections  14,  15.  22,  23. 

Parcel  3.  Dewey 

T.  23  S..  R.  24  E.,  (29  aiies) 
Sec.  8.  lands  south  of  State  Route  128  in 
the  N'aSWV*. 

Parcel  4.  Stateline  I  Dolores  River) 

T.  23  S..  R.  26  E..  (5  acres) 
Sec.  32.  N'/iiNE'ASW'ASE'A. 

Parrel  5.  Professor  Valley  Ranch 

T.  24  S.,  R.  23  E..  (13.07  acres) 

Sec.  21,  within  SE'aSE'A  (3.25  acres); 
Sec  27.  within  NE'ANWV^NW'A  (2.39 

acres), 
NE 'ANW'AS  W'/,  NE '.'4 . 

NV2NE'/4S\VV4NEV4  (7.43  acien). 

Parcel  6.  North  Moab 

T.  25  S..  R.  21  E.,  (5.625  aires) 


Sec.  26.  SW'ASE'ASVV'ANW'ASEV*  fO.625 

acres). 
NW'aSW'aSE'aSE'A  (2.5  acres). 

SE'ASVV'aSE'aSE'A  (2.5  acres). 

DATES:  The  protest  period  for  this 
proposed  plan  amendment  will 
commence  with  publication  of  this 
notice.  Comments  must  be  submittod  on 
or  before  February  9,  1995. 
FOR  FURTHER  (NFORMATtON  CONTACT:  Brad 
D.  Palmer,  Grand  Resource  Area 
Manager,  Bureau  of  Land  Managoment, 
82  East  Dogwood  Drive,  Suite  G.  Moab, 
Utah  84532,  telephone  (801)  259-8193. 
Copies  of  the  Environmental 
Assessment  and  Proposed  Amendment 
are  available  for  review  at  the  Grand 
Resource  Area  Office. 
SUPPLEMENTARY  INFORMATKJN:  This 
action  is  announced  pursuant  to  section 
202(a)  and  202(e)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  and 
43  CFR  part  1610.  The  proposed  plan 
amendment  is  subject  to  protest  from 
any  adversely  affected  party  who 
participated  in  the  planning  process. 
Protests  must  be  made  in  accordance 
with  the  provisions  of  43  CFR  1610.5- 
2.  Protests  MUST  BE  SPECIFIC  TO 
PARCEL  NUMBER  and  must  contain  at 
a  minimum  the  following  information: 

•  The  name,  mailing  address, 
telephone  number,  and  interest  of  the 
person  filing  the  protest. 

•  A  statement  of  the  issue  or  issues 
being  protested. 

•  A  statement  of  the  part  or  parts 
being  protested  and  a  citing  of  pages, 
paragraphs,  maps.  etc..  of  the  proposed 
plan  amendment,  where  practical. 

•  A  copy  of  all  documents  addressing 
the  issue(s)  submitted  by  the  protester 
during  the  planning  process  or  a 
reference  to  the  date  when  the  protester 
discussed  the  issue(s)  for  the  record. 

•  A  concise  statement  as  to  why  the 
protester  believes  the  BLM  State 
Director's  decision  is  incorrect. 
Protests  must  be  received  by  the 
Director  of  the  Bureau  of  Land 
Management  (WO-760),  MS  406  L  St., 
1849  C  Street  NW,  Washington.  DC 
20240,  within  30  days  after  the  date  of 
publication  of  this  Notice  of  Availability 
for  the  proposed  plan  amendment. 
Douglas  M.  Koza, 

Acting  State  Director. 

|FR  Doc.  95-481  Filed  1-9-95;  8:^45  am| 

BILUNG  COOe  4310-OO-P 


National  Park  Service 

Subsistence  Resource  Commtssion 
Meeting 

SUMMARYf  The  Superintendent  of  Gates 
of  the  Arctic  National  Park  and  the 


Chairperson  of  the  Subsistence  Resource 
Commission  for  Gates  of  the  Arctic 
National  Park  announce  a  forthcoming 
meeting  of  the  Gates  of  the  Arctic 
National  Park  Subsistence  Resource 
Commission. 

The  following  agenda  items  will  be 
discussed: 

(1)  Call  to  order. 

(2)  Roll  call. 

(3)  Approval  of  summary  of  minutes. 

(4)  Review  agenda. 

(5)  Superintendent's  introductions 
and  review  of  SRC  function  and 
purpose. 

(6)  Superintendent's  management/ 
research  reports. 

(7)  Public  and  other  agency 
comments. 

(8)  Old  business: 

a.  Secretarial  response  on 
Recommendations  9  &  10. 

b.  Federal  Subsistence  Program 
update. 

c.  C&T  determinations  process  for 
Upper  Tanana. 

d.  Dalton  Highway  issues. 

e.  Federal  Subsistence  Regions  6  and 
10  boundary  adjustment. 

(9)  New  business: 
— Election  of  officers. 

(10)  Set  time  and  place  of  next  SRC 
meeting. 

(11)  Adjournment. 

DATES:  The  meeting  will  be  held 
Wednesday  through  Friday  morning. 
January  18-20. 1995.  The  meeting  will 
begin  at  9:00  a.m.  and  conclude  around 
5  p.m.  on  the  first  two  days  and  end  at 
noon  on  Friday. 

LOCATION:  The  meeting  will  be  held  at 
the  Sophie  Station  Hotel  in  Fairbanks. 
Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Mills.  Acting  Superintendent.  PO 
Box  74680.  Fairbanks.  Alaska  99707. 
Phone  (907) 456-0281. 

SUPPLEMENTARY  INFORMATION:  The 
Subsistence  Resource  Commissions  are 
authorized  under  Title  VIII.  Section  808. 
of  the  Alaska  National  Interest  Lands 
Conservation  Act.  Pub.  L.  96-487,  and 
operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act. 
Paul  R.  Anderson, 
Acting  Regional  Director. 
IFR  Doc.  95-534  Filed  1-9-95;  8:45  am] 
BILLING  COOE  4310-7(MM 


Agenda  for  the  January  19, 1995 
Meeting  of  the  Advisory  Commission 
for  the  San  Francisco  Maritime 
National  Historical  Park;  Public 
Meeting 

Fort  Mason.  Building  F  (Firehouse) 

9:00AM-12:30PM 

9:00  am 
Welcome — William  G.  Thomas. 

Superintendent 
Opening  Remarks — Neil  Chaitin. 

Chairman 
Old  Business 
Approval  of  Minutes 
9:15  am 
Orientation  to  Park  Departments 
Librar}'.  David  Hull,  Principal 

Librarian 
Historic  Documents,  Mary  Jo  Pugh. 
Super\isory  Archivist 
9:35  am 
Update — Museum  Accreditation.  San 
Francisco  Maritime  National 
Historical  Park.  Marc  Hayman — 
Chief.  Interpretation  and  Resource 
Management 
9:50  am 
Update — General  Management  Plan. 
William  G.  Thomas,  Superintendent 
10:10  am 
Discussion — Organization  Chart.  San 
Francisco  Maritime  National 
Historical  Park.  William  G.  Thomas. 
Superintendent 
10:25  am 
Report— JEREMIAH  O'BRIEN 
Normandy  trip  and  plans  for  the 
future 
10:45  am 
BREAK 
11:00  am 
Update — National  Maritime  Museum 
Association — Strategic  Plan,  Kathy 
Lohan,  Executive  Director,  NMMA 
11:15  am 
Discussion — Establish  Advison,' 
Commission  Committees,  Neil 
Chaitin,  Chairman 
11:35  pm 

Public  Questions  and  Comments 
11:50  pm 

Agenda  Items/Date  for  next  meeting 
Noon  Adjournment 

Dated:  December  29, 1994. 
Phil  H.  Ward, 

Acting  Regional  Director.  Western  Region 
[FR  Doc.  95-533  Filed  1-9-95;  8:45  am] 

BILLING  CODE  4310-7(V-P 


Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  from  the 
State  of  Maine  in  the  Possession  of  the 
Rot>en  S.  Peabody  Museum  of 
Archaeology,  Andover,  MA 

AGENCY:  National  Park  Service.  Interior. 


ACTION:  Notice. 


Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act. 
25  U.S.C.  3003(d).  of  completion  of  the 
inventory  of  human  remains  and 
associated  funerary  objects,  presently  in 
the  possession  of  the  Robert  S.  Peabody 
Museum  of  Archaeolog}'.  Phillips 
Academy,  Andover,  MA.  from  eleven 
sites  in  the  state  of  Maine. 

A  detailed  inventory'  and  assessment 
of  these  human  remains  has  been  made 
by  the  Robert  S.  Peabody  Museum  of 
Archaeology  and  representatives  of  the 
Penobscot  Indian  Nation,  the 
Passamaquoddy  Tribe,  the  Houlfon 
Band  of  Maliseet  Indians,  and  the 
Aroostook  Band  of  Micmac  Indians, 
known  collectively  as  the  Wabanaki 
Confederacy. 

The  human  remains  of  two 
individuals — a  seven  to  eight  year  old 
male  and  the  partial  human  remains  of 
an  infant  whose  sex  could  not  be 
determined — were  recovered  in  1912 
from  the  Grindel  Site  in  Brooksville. 
ME.  The  human  remains  were  recovered 
with  copper  and  shell  beads,  animal 
skins,  and  other  organic  materials.  The 
Grindel  Site  is  believed  to  have  been 
occupied  between  1580  and  1620.  The 
human  remains  of  twelve  individuals — 
a  two  to  three  year  old  child  whose  sex 
could  not  be  determined,  fragmentary 
human  remains  of  a  three  to  five  year 
old  child  whose  sex  could  not  be 
determined,  the  partial  human  remains 
of  one  adult  male  and  the  fragmentary 
human  remains  of  another  adult  male, 
the  fragmentary'  human  remains  of  two 
juvenile  females,  the  fragmentary- 
human  remains  of  an  adult  female,  the 
partial  human  remains  of  an  infant 
whose  sex  could  not  be  determined,  the 
fragmentary'  human  remains  of  a 
juvenile  whose  sex  could  not  be 
determined,  the  partial  human  remains 
of  a  five  to  six  year  old  child  who  was 
probably  female,  the  partial  human 
remains  of  a  four  to  five  year  old  child 
who  was  probably  male,  and  the 
isolated  human  remains  of  an 
individual  whose  age  and  sex  could  not 
be  determined — were  recovered  in  1914 
frpm  the  Sandy  Point  Site  in  Stockton 
Springs,  ME.  The  human  remains  were 
recovered  with  copper  and  shell  beads, 
animal  skins,  lithic  tools,  an  iron  ax,  a 
copper  headband,  birch  bark,  an  iron 
kettle  bail  and  lugs,  fragments  of  a  brass 
kettle,  a  large  fragment  of  brass,  and 
organic  materials.  The  Sandy  Point  Site 
is  believed  to  have  been  occupied 
between  1580  and  1620.  Inventor.'  of 
the  human  remains  and  associated 
funerary  objects  from  the  Grindel  and 
Sandv  Point  Sites,  and  review  of  the 


2612 


laie 


accompany  in  g 
that  no  knowTi 
identifiable 
Point  Sites 
aboriginal 
Indian  Natioi  i 

Based  on 
and  ethnohis 
the  geograph 
evidence 
Wabanaki 
consuhation 
Peabody 
determined 
3001  (2).  the 
shared  grou 
reasonablv 
remains  and 
from  the 
and  the 

The 


documentation  indicates 
individuals  were 
Joth  the  Grindel  and  Sandy 
located  within  the 
of  the  Penobscot 


tei  ntory 


t;  lei 


pwn 


Mu!  eum  i 


tiat, 


leiB 


Grir  del 

Peno  jscot 

fragmf  ntary 


ar  d 


pet  ales ; 


!  bet  IV 


■0 


sar  laquoddy ' 
tn  t  le  availabi 


ph  cal 

pre  vi 


two  individuals 
old  female 
male — were 
site  opposite 
the  Grand  LaLe 
remains  wer< 
wood  fragme  it 
have  been 
a  seal  top  spijon 
charcoal 
This  site  is 
occupied 
Inventory  of 
associated 
and  review 
documentatit)n 
individuals 
is  located  wi 
of  the  Pas; 

Based  on 
and  ethnohi^ori 
the  geogra 
evidence 
Wabanaki 
consultation 
Peabody  Muieu 
determined 
3001  (2).  th 
shared  group 
reasonably 
remains  and 
from  the  site 
Head  of  the 
Lake.  ME, 
Tribe. 

The  fragmentary 
two 

male  and  a 
male — were 
Harbor  Islan  I 
ME.  The 
believed  to 
900  and  150<) 
two  indi 
human 
old  child  w 
determined 
remains  of  a 


and 


bav 


rema  ins 


JMI 


Federal  Register  /  Vol.  60,  No.  6  /  Tuesday.  January  10.  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  6  /  Tuesday,  January  10,  1995  /  Notices 


2613 


available  archaeological 
rarical  evidence,  as  well  as 
cal  and  oral  tradition 
ded  by  the  Tribes  of  the 
Confederacy  during 

officials  of  the  Robert  S. 
of  Archaeology  have 
,  pursuant  to  25  U.S.C. 
is  a  relationship  of 
p  identity  which  can  be 
tr  iced  between  these  human 
issociated  funerary  objects 
and  Sandy  Point  Sites 
Indian  Nation, 
human  remains  of 
a  ten  to  twelve  year 
a  sub-adult  to  adult 
iBCOvered  in  1914  from  a 
the  village  at  the  Head  of 

Stream.  The  human 
recovered  with  some 
s  that  are  believed  to 
re^mants  of  a  decayed  coffin, 
a  moose  tooth, 
and  organic  materials, 
believed  to  have  been 
een  1600  and  1650. 
he  human  remains  and 
ft^erary  objects  from  this  site 
the  accompanying 
T  indicates  that  no  known 
;  rere  identifiable.  This  site 
hin  the  aboriginal  territory' 
Tribe, 
available  archaeological 
cal  evidence,  as  well  as 
and  oral  tradition 
ded  by  the  Tribes  of  the 
Confederacy  during 

officials  of  the  Robert  S. 
m  of  Archaeology  have 
pursuant  to  25  U.S.C. 
is  a  relationship  of 
identity  which  can  be 

between  these  human 
associated  funerary  objects 
opposite  the  village  at  the 
(^rand  Lake  Stream  in  Grand 
the  Passaraaquoddy 


Oat. 


16  e  1 


ti  aced  I 


human  remains  of 
individuals — a  twenty  five  year  old 
five  to  sixty  year  old 
■ecovered  in  1933  from  the 
Sheliheap  in  Brooklin, 
Haifwr  Island  Sheliheap  is 

ve  been  occupied  between 
The  human  remains  of 
vidtjals — the  fragmentary 

of  a  two  to  three  year 
sex  could  not  be 
)  ind  the  partial  human 
thirtv-five  to  forty  vear  old 


hose  : 


female — were  recovered  in  1935  from 
the  High  Point  Site  in  Brooklin,  ME.  The 
High  Point  Site  is  believed  to  have  been 
occupied  between  900  and  1500.  The 
fragmentary  human  remains  of  a  sixteen 
to  seventeen  year  old  male,  were 
recovered  in  1913  from  the  Hodgkins' 
Point  Sheliheap  in  Lamoine,  ME. 
Hodgkins'  Point  Sheliheap  is  believed  to 
have  been  occupied  between  900  and 
1500.  The  partial  human  remains  of  a 
thirty-five  to  forty  year  old  male  were 
recovered  in  1915  from  the  Holbrook 
Island  site  in  Castine,  ME.  The  Holbrook 
Island  Site  is  believed  to  have  been 
occupied  between  900  and  1500.  The 
fragmentary  human  remain*  of  a  fifty  to 
sixty  year  old  male  were  recovered  in 
1915  from  Hooper's  Sheliheap  in 
Penobscot,  ME.  A  moose  incisor  and 
several  lithic  flakes  may  have  been 
associated  fimerary  objects.  Hooper's 
Sheliheap  is  believed  to  have  been 
occupied  between  900  and  1500.  The 
human  remains  of  two  individuals — a 
twenty-five  to  thirty  year  old  adult  male 
and  the  fragmentary  human  remains  of 
an  adult  who  was  probably  female — 
were  recovered  in  1915  from  Richard's 
Sheliheap.  A  bone  tool,  a  potsherd,  a 
beaver  tooth,  and  a  lithic  projectile 
point  fragment  may  have  been 
as.sociated  funerary  objects.  Richard's 
Sheliheap  is  believed  to  have  been 
occupied  between  900  and  1500.  The 
human  remains  of  a  forty-five  to  fifty- 
five  year  old  male  were  recovered  in 
1915  from  Wheeler's  Sheliheap  in  Blue 
Hill,  ME.  Wheeler's  Sheliheap  is 
believed  to  have  been  occupied  between 
900  and  1500.  The  fragmentary  human 
remains  of  a  fourteen  to  fifteen  year  old 
female,  were  recovered  in  1912  from  an 
unidentified  site  in  Passadumkeag,  ME. 
.\  lithic  flake,  two  pebbles,  and  a  lithic 
projectile  point  may  have  been 
associated  funerary  objects.  The 
Individual  from  this  site  is  believed  to 
have  been  interred  between  900  and 
1500.  The  Harbor  Island  Sheliheap. 
High  Point  Site.  Hodgkins'  Point 
Sheliheap,  Holbrook  Island  site, 
Hooper's  Sheliheap,  Richard's 
Sheliheap,  Wheeler's  Sheliheap,  and  the 
unidentified  site  in  Passadumkeag,  ME, 
are  located  within  the  aboriginal 
territory  of  the  people  known 
historically  as  the  Etchem.in.  Inventory 
of  the  human  remains  and  associated 
funerary  objects  from  sites  occupied 
between  900  and  1500  that  are  located 
within  the  aboriginal  territory  of  the 
people  known  historically  as  the 
Etchemin  and  review  of  the 
accompanying  dociunentation  indicates 
that  no  known  individuals  were 
identifiable.  The  Etchemin  are 
considered  ancestral  to  the  Penobscot 


Indian  Nation  and  the  Passamaquoddy 
Tribe. 

Based  on  the  available  archaeological 
and  ethnohistorical  evidence,  as  well  as 
the  geographical  and  oral  tradition 
evidence  provided  by  the  Tribes  of  the 
Wabanaki  Confederacy  during 
consultation,  officials  of  the  Robert  S. 
Peabody  Museum  of  Archaeology  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (2),  there  is  a  relationship  of 
shared  group  identity  which  can  be 
reasonably  traced  between  these  human 
remains  and  possibly  associated 
funerary  objects  from  Harbor  Island 
Sheliheap,  High  Point  Site,  Hodgkins' 
Point  Sheliheap,  Holbrook  Island  site. 
Hooper's  Sheliheap,  Richard's 
Sheliheap.  Wheeler's  Sheliheap,  and  the 
unidentified  site  in  Passadumkeag,  ME. 
and  the  Penobscot  Indian  Nation  and 
the  Passamaquoddy  Tribe. 

This  notice  has  been  sent  to  officials 
of  the  Penobscot  Indian  Nation,  the 
Passamaquoddy  Tribe,  the  Aroostook 
Band  of  Micmac  Indians,  and  the 
Houlton  Band  of  Maliseet  Indians. 
Representatives  of  any  other  Indian  tribo 
which  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  James  W.  Bradley,  Director  of 
the  Robert  S.  Peabody  Museum  of 
Archaeology.  Phillips  Academy, 
Andover,  MA  01810;  telephone:  (508) 
749-4490,  before  Fe'oruary  9, 1995. 
Repatriation  of  these  human  rem.ains 
and  associated  funerary  objects  to  the 
Tribes  of  the  Wabanaki  Confederacy 
may  begin  after  that  date  if  no 
additional  claimants  come  forward. 
Dated:  Janua.->- 5, 1995. 
Francis  P.  McManamon, 
Dppartmen'.al  Consulting  Archeolo^st, 
Chief,  Archeohgical  A^istance  Division. 
(FR  Doc  95-561  Filed  1-0-95;  8:45  ami 

BILUNG  CODE  4310-70-F 


DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring^ the  collection: 


(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  lequired  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/ or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extension  of  the  expiration  date  of  a 
currently  approved  collection  without 
any  change  in  the  substance  or  in  the 
method  of  collection. 

(1)  Annual  Survey  of  Jails. 

(2)  CJ-5.  Bureau  of  Justice  Statistics. 

(3)  Annually. 

(4)  State  and  local  governments.  This 
is  an  annual  sample  survey  that 
provides  national  estimates  on  inmates 
in  local  adult  correctional  facilities, 
which  is  used  by  Federal,  State,  and 
local  correctional  administrators, 
legislators,  researchers,  and  planners. 

(5)  825  annual  respondents  at  .75 
hours  per  response. 

(6)  619  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  Januan,-  4. 1995. 
Kathy  .\lbert. 

Acting  Department  Clearance  Officer.  United 
States  Department  of  Justice. 
|FR  Doc.  95-529  Filed  1-9-95;  8:45  am] 
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Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  apphcable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  AND  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202  )  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  Washington,  DC  20530. 

Reinstatement  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

(1)  Survey  of  Inmates  of  Local  Jails 
Pretest. 

(2)  a.  CAPI  Instrument,  Form  SIJ-43 
(X). 

b.  Sampling  Questionnaire,  Form  SIJ- 
50  (X).  Bureau  of  Justice  Statistics. 

(3)  Approximately  every  5  years. 

(4)  Individuals  or  households  and 
State  and  local  governments.  This  is  a 


pretest  for  a  survey  that  will  profile  jail 
inmates  nationwide  to  determine  trends 
in  inmate  composition,  criminal 
histories  and  drug  abuse,  gun  use  and 
crime,  and  to  report  on  victims  of  crime. 
The  data  will  be  used  by  BJS.  Congress, 
researchers,  practitioners  and  others  in 
the  criminal  justice  community.  No 
other  collection  series  provides  this 
data. 

(5)  153  annual  respondents  at  1  hour 
per  response. 

(6)  153  annual  burden  hours. 

(7)  Not  applicable  imder  Section 
3504(h)  of  Pubhc  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  Januarj-  4,  1995. 
Kathy  Albert, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
(FR  Doc.  95-530  Filed  1-9-95;  8:45  am) 

BIUING  CODE  4410-18-M 


Notice  of  Lodging  of  Consent  Decrees 
In  United  States  v.  Naico  Chemical 
Company,  et  al.,  Under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

Notice  is  hereby  given  that  two 
proposed  Consent  Decrees  in  United 
States  V.  NaIco  Chemical  Company,  et 
al..  Case  No.  91-C-4482  (N.D.  Ill), 
entered  into  by  the  United  States  on 
behalf  of  U.S.  EPA  and  fifteen  settling 
parties  were  lodged  on  December  22. 
1994  with  the  United  States  District 
Court  for  the  Northern  District  of 
Illinois.  The  proposed  Consent  Decrees 
resolve  certain  claims  of  the  United 
States  against  the  settling  parties  under 
the  Comprehensive  Environmental 
Response  Compensation  and  Liabilifv 
Act,  42  U.S.C.  §§9601  et  seq.  relating  to 
the  Byron  Superfund  Site  in  Ogle 
County,  Illinois,  Under  the  First  de 
minimis  Consent  Decree,  nine  settling 
parties  among  the  "drum"  parties  in  the 
case  will  pay  the  United  States 
594,405.86.  Under  the  second  de 
minimis  Consent  Decree,  six  settling 
parties  among  the  "IPC  customer" 
parties  in  the  case  will  pay  the  United 
States  $429,045.17. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decrees  for  30  days  following 
the  publication  of  this  Notice. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC.  20530,  and  should 
refer  to  United  States  v.  Nalco  Chemical 
Company,  et  al.,  D.J.  Ref.  No.  90-11-3- 
687.  The  proposed  Consent  Decrees  may 
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at  the  Office  of  the  United 
for  the  Northern  District 
219  S.  Dearborn  St.,  Chicago. 
;  the  Region  v  Office  of  the 
Environmental  Protection 
West  Jackson  Street, 
inois  60604;  and  at  the 
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loor,  Washington,  D.C. 
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Section,  Environment  and 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No]  40-«9€6] 

I 
Hydro  Resources,  Inc. 

AGENCY:  Nuclear  Regulatory- 
Commissii  >n. 

ACTION:  N(  tice  of  extension  of  public 
comment  )eriod. 
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The  U.S.  Nuclear  Regulatory 
(NRC),  in  cooperation  with 
Biireau  of  Land  Management 
U.S.  Bureau  of  Indian  Affairs 
published  a  Draft 

Impact  Statement  (DEIS) 
he  proposed  construction  and 
)f  an  in-situ  leach  (ISL) 
vlcKinley  County,  New 

DEIS  describes  and 
he  potential  environmental 
granting  Hydro  Resources, 
source  and  byproduct 
license  and  minerals  operating 
^'ederal  and  Indian  lands  for 
pr  )ject.  The  public  comment 
this  DEIS  is  being  extended 
7, 1995  to  February  28, 


DATES:  Written  comments  should  be 
received  on  or  before  February  28, 1995, 
at  the  address  listed  below.  Public 
meetings  on  this  DEIS  will  be  held  at 
times  and  locations  to  be  announced  in 
a  future  notice. 

ADDRESSES:  A  free  single  copy  of  this 
DEIS  (NUREG-1508)  may  be  requested 
by  those  considering  public  comment  by 
writing  to  the  NRC  PubUcations  Section, 
ATTN;  Superintendent  of  Documents, 
U.S.  Government  Printing  Office,  P.O. 
Box  37082,  Washington,  DC  20013- 
7082.  A  copy  is  also  available  for 
inspection  and/or  copying  in  the  NRC 
Public  Document  Room,  2120  L  St.  NW., 
Washington,  DC. 

Any  interested  party  may  submit 
comments  on  this  document  for 
consideration  by  the  staff.  To  be  certain 
of  consideration,  comments  on  this 
report  must  be  received  by  February  28, 
1995.  Comments  received  after  the  due 
date  will  be  considered  to  the  extent 
practical.  Comments  on  the  DEIS  should 
be  sent  to  Chief,  High-Level  Waste  and 
Uranium  Recovery  Projects  Branch, 
Mail  Stop  TWFN  7-J9,  Division  of 
Waste  Mcinagement,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  C.  Layion,  High-Level 
Waste  and  Uranium  Recovery  Projects 
Branch,  Mail  Stop  TWFN  7-J9,  Division 
of  Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Telephone  301/ 
415-6676. 

SUPPLEMENTARY  INFORMATION:  The  NRC, 
in  cooperation  with  the  BLM  and  the 
BIA,  has  prepared  a  DEIS  regarding  the 
administrative  action  of  authorizing 
Hydro  Resources,  Inc.  (HRI).  to  conduct 
in-situ  leach  (ISL)  uranium  mining,  also 
known  as  solution  mining,  in 
compliance  with  a  combined  source  and 
byproduct  material  license  issued  by  the 
NRC,  and  minerals  operating  leases 
issued  for  Federal  and  Indian  lands  by 
the  BLM  and  BIA.  The  license  and 
leases  would  provide  programmatic  and 
regulatory  oversight  in  administrative 
matters;  impose  operating  restrictions; 
and  specify  monitoring,  recordkeeping, 
and  reporting  requirements.  The  DEIS 
describes  the  evaluation  conducted  by 
the  interagency  review  group 
concerning  (1)  the  purpose  of  and  need 
for  the  proposed  action,  evaluated  under 
NEPA  and  the  agencies'  implementing 
regulations.  (2)  alternatives  considered, 
(3)  existing  environmental  conditions, 
and  (4)  environmental  consequences  of 
the  proposed  action  and  proposed 
mitigating  measures.  This  DEIS 


concludes,  after  weighing  the 
environmental,  technical,  and  other 
benefits  of  the  proposed  project  against 
the  environmental  and  other  costs,  that 
the  appropriate  action  is  to  issue  the 
requested  license  and  leases  authorizing 
the  applicant  to  proceed  with  the 
project  as  discussed  in  this  DEIS. 

A  Notice  of  AvailabiUty  and  Notice  of 
Opportunity  for  Hearing  were  published 
previously  (59  FR  56557,  November  14, 
1994).  Public  comment  on  the  DEIS  was 
solicited  at  that  time.  Several  requests 
have  been  received  by  the  NRC  to 
extend  the  60-day  public  comment 
period.  The  NRC  accedes  to  these 
requests.  This  notice  is  to  inform  the 
public  that  comments  on  this  report 
must  be  received  by  February  28, 1995. 
Comments  received  after  this  date  will 
be  considered  to  the  extent  practical. 
Any  interested  party  may  submit 
comments  on  this  document  for 
consideration  by  the  staff. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  January  1995. 

For  the  Nuclear  Regulatory  Conunission. 
Joseph  J.  Holonich, 
Chief,  High-Level  Waste  and  Umnium 
Recovery  Projects  Branch,  Division  of  Waste 
Management.  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
|FR  Doc.  95-541  Filed  1-9-95:  8:45  am) 
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Nuclear  Safety  Research  Review 
Committee;  Meeting 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

The  Nuclear  Safety  Research  Review 
Committee  (NSRRC)  will  hold  its  next 
meeting  on  February  6-7, 1995.  The 
location  of  the  meeting  will  be  Room  T- 
2B3.  Two  White  Flint  North  (TWFN) 
Building.  11545  Rockville  Pike, 
Rockville.  MD. 

The  meeting  will  be  held  in 
accordance  with  the  requirements  of  the 
Federal  Advisory  Committee  Act 
(FACA)  and  will  be  open  to  public 
attendance.  The  NSRRC  provides  advice 
to  the  Directoc  of  the  Office  of  Nuclear 
Regulatory  Research  (RES)  on  matters  of 
overall  management  importance  in  the 
direction  of  the  NRC's  program  of 
nuclear  safety  research.  The  main 
purpose  of  this  meeting  is  to  deliberate 
on  the  reports  of  the  Accident  Analysis 
Subcommittee.  Instrumentation  and 
Control  and  Human  Factors 
Subcommittee.  Subcommittee  on 
Research  Supporting  Risk-Based 
Regulation  ("PRA"  Subcommittee),  and 
Materials  and  Engineering 
Subcommittee;  to  be  briefed  on  recent 


site  visits  by  the  Waste  Subcommittee; 
and  to  receive  an  NRC  staff  status 
update  briefing  on  plans  for 
confirmatory  research  in  support  of 
certification  review  of  the  CANDU-3 
nuclear  power  plant  design.  NRC  staff 
representatives  will  participate  as 
required. 
The  planned  schedule  is  as  follows: 

Monday.  February  6 

8:30-8:45    Opening  remarks  by  the 
NSRRC  Chairman  and  the  Director 
of  RES. 

8:45-1 1 :45     Report  of  the  Accident 
Analysis  Subcommittee  on  its 
meeting  of  November  9-10.  1994. 

1:00-3:00     Report  of  the 

Instrumentation  and  Control  and 
Human  Factors  Subcommittee  on 
its  meeting  of  January  12, 1995. 

3:15-5:15     Report  of  the  PRA 

Subcommittee  on  its  meeting  of 
January  13,  1995. 

Tuesday.  February  7 

8:00-10:00    Report  of  the  Materials  and 
Engineering  Subcommittee  on  its 
meeting  of  January  24,  1995. 
10:15-11:00     CANDU-3  confirmatory 
research  plans  update  (NFC  staff.) 
1 1 :00-l  1:45     Report  of  the  Waste 
Subcommittee  on  its  Yucca 
Mountain  and  Apache  Leap  site 
visits. 
1:00-2:00     RES  Director's  review. 
2:00-4:00     Committee  discussion. 

Members  of  the  public  may  file 
written  statements  regarding  any  matter 
to  be  discussed  at  the  meeting.  Members 
of  the  public  may  also  make  requests  to 
speak  at  the  meeting,  but- permission  to 
speak  will  be  determined  by  the 
Committee  chairperson  in  accordance 
with  procedures  established  by  the 
Committee.  A  verbatim  transcription 
will  be  made  of  the  NSRRC  meeting  and 
a  copy  of  the  transcript  will  be  placed 
in  the  NRC's  Public  Document  Room  in 
Washington,  DC. 

Any  inquiries  regarding  this  notice, 
any  subsequent  changes  in  the  status 
and  schedule  of  the  meeting,  the  filing 
of  written  statements,  requests  to  speak 
at  the  meeting,  or  for  the  transcript,  may 
be  made  to  the  Designated  Federal 
Officer,  Mr.  George  Sege  (telephone: 
301/415-6593),  between  8:15  a.m.  and 
5:00  p.m. 

Dated  at  Rockville,  iMaryland,  this  4th  day 
of  January  1995. 

For  the  Nuclear  Regulatorv'  Commission. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
|FR  Doc.  95-538  Filed  1-9-95;  8:45  am) 
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Meeting  on  the  Standard  Technical 
Specifications,  Revision  1  with 
Technical  Specifications  Branch 
Management  and  Staff, 
Representatives  of  the  Nuclear  Energy 
Institute  and  the  Nuclear  Steam  Supply 
System  Owners  Groups 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

Management  and  Staff  from  the 
Technical  Specifications  Branch  (OTSB) 
and  representatives  from  the  Nuclear 
Energy  Institute  (NEI)  and  Nuclear 
Steam  Supply  System  (NSSS)  Owners 
Groups  (OG)  will  hold  a  meeting 
January  30  and  possibly  January  31, 
1995,  at  the  Nuclear  Regulatory 
Commission,  On  White  Flint  North 
(OWFN).  Room  4&-11,  11555  Rockville 
Pike,  Rockville  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  review,  to  be  conducted  by  the 
Chief,  OTSB.  will  be  a  review  of  NEI 
and  OG  comments  and  issues  on  the 
draft  Standard  Technical  Specifications 
(STS),  Revision  (Rev.)  1,  prior  to 
pubhcation  of  the  STS,  Rev.  1 
scheduled  for  February  1995.  The 
agenda  will  be  as  follows: 

January  30.  1995 

9:00-9:30    Introductory  remarks  and 
overview  of  the  draft  STS.  Rev.  1 
(Christopher  I.  Grimes,  Chief, 
OTSB). 

9:30-10:30    Presentation  of  NEI  and  OG 
comments  and  issues. 

10:30-12:00    Discussion. 

1:00-5:00    Discussion  (if  needed). 

January  31.  1995 

9:00-5:00     Discussion  (if  needed). 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Chief,  OTSB;  wTitten 
statements  will  be  accepted  and  made 
available  at  the  meeting  to  attendees. 
Questions  may  be  asked  only  by 
members  of  NRC,  NEI,  and  the  OG. 
Persons  desiring  to  make  oral  statements 
should  notify  the  Nuclear  Regulatory 
Commission  staff  member  named  below 
as  far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  OTSB  management  and 
representatives  from  NEI  and  the  OG 
may  exchange  preliminary  views 
regarding  matters  to  be  considered 
during  the  balance  of  the  meeting.  The 
Chief,  OTSB  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NEI,  and  the 
OG,  and  the  NRC  staff  regarding  this 
review. 


Further  information  regarding  topics 
to  be  discussed,  scheduling,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  and  the  Chief  of  OTSB's 
ruling  on  requests  for  the  opportunity  to 
present  oral  statements  and  the  time 
allotted;  can  be  obtained  by  a  prepaid 
telephone  call  to  Ms.  Nanette  V.  Gilles 
(telephone  301/504-1180)  between  8:30 
a.m.  and  5:00  p.m.  (EST).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual,  one  or  two  days  before  the 
scheduled  meeting,  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 

Dated:  December  29.  1994. 
Christopher  I.  Grimes, 

Technical  Specifications  Branch,  Division  of 

Project  Support.  Office  ofXuclear  Rtortor 

Regulation. 

|FR  Ekx,.  95-539  Filed  1-9-95:  8:45  am] 

BILLING  CODE  7S9(M>1-M 

[Docket  Nos.  50-254  and  50-265] 

Iowa-Illinois  Gas  and  Electric 
Company;  Notice  of  Transfer  of 
Control  of  License 

Notice  is  hereby  given  that  the  United 
States  Nuclear  Regulatory  Commission 
(Commission)  is  considering  approval 
under  10  CFR  50.80  of  the  transfer  of 
control  of  25  percent  of  Quad  Cities 
Nuclear  Power  Station.  Units  1  and  2. 
facility  operating  licenses  from  Iowa- 
Illinois  Gas  and  Electric  Company 
(Iowa-Illinois)  to  MidAmerican  Energy 
Company  (MidAmerican).  Iowa-Illinois 
will  transfer  all  of  its  interest  in  the 
licenses  to  MidAmerican  which  will 
become  the  surviving  corporation  and 
public  utility  upon  consummation  of 
the  merger  of  Iowa-Illinois,  Midwest 
Resources  Inc.  (Midwest  Resources), 
Midwest  Power  Systems  Inc.  (Midwest 
Power),  and  MidAmerican.  Midwest 
Resources,  and  Iowa  corporation  and  an 
exempt  holding  company  ovms  all 
outstanding  common  stock  of  Midwest 
Power.  Midwest  Power,  an  Iowa 
corporation,  principally  generates, 
transmits  and  distributes  electric  energy 
in  Iowa  and  South  Dakota. 
MidAmerican,  an  Iowa  corporation 
which  would  be  the  surviving  holder  of 
25  percent  of  Facility  Operating 
Licenses  DPR-29  and  DPR-30,  was      « 
formed  by  Iowa-Illinois  and  Midwest . 
Resources  to  effectuate  this  merger  and 
it  presently  owns  no  assets  and  is  not 
engaged  in  any  business.  By  letter  dated 
November  21,  1994,  lowa-lilinois 
informed  the  Commission  that  the 
current  holders  of  shares  of  Iowa-Illinois 
common  stock  and  holders  of  shares  of 
Midwest  Resources  common  stuck  will 
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SECURITIES  AND  EXCHANGE 
COMMISS^N 

[Release  No.  34-35184;  International  Series 
Release  Noi  766;  File  No.  SR-CBOE-94- 
321 

Self-ReguBtory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Piling  and  Order  Granting 
Accelerated  Approval  to  Amendment 
No.  1  to  Proposed  Rule  Change  by  the 
Chicago  Bloard  Options  Exchange,  Inc. 
Relating  to  the  Listing  and  Trading  of 
Warrants  on  the  Nikkei  Stock  Index  300 

December  3t),  1994. 
L  Introduction 

On  Sept  >mber  2.  1994.  the  Chicago 
Board  Opt  ons  Exchange.  Inc.  ("CBOE" 
or  '.Exchai  ige")  filed  with  the  Securities 
and  Excha  ige  Commission 
(■'Commisiion").  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("i  \.cX") '  and  Rule  19b-^ 
thereunder.2  a  proposed  rule  change  to 


list  and  trade  warrants  on  the  Nikkei 
Stock  Index  300  ("Nikkei  300  Index"  or 
"Index").  On  December  12. 1994.  the 
Exchange  Filed  Amendment  No.  1  to  the 
proposed  rule  change.^ 

Notice  of  the  proposed  rule  change 
appeared  in  the  Federal  Register  on 
October  25.  1994.''  No  comments  were 
received  on  the  proposed  rule  change. 
This  order  approves  the  proposed  rule 
change,  including  Amendment  No.  1  on 
an  accelerated  basis. 

n.  Description  of  the  Proposal 

The  CBOE  proposes  to  list  index 
warrants  based  on  the  Nikkei  300  Index, 
an  index  comprised  of  300 
representative  stocks  of  the  first 
section  ^  of  the  Tokyo  Stock  Exchange 
("TSE").  On  July  15.  1994,  the 
Commission  approved  a  proposal  by  the 
Exchange  to  list  and  trade  options  and 
full-value  and  reduced-value  long-term 
options  on  the  Index.^ 

A.  Composition  and  Maintenance  of  the 
Index 

The  Nikkei  300  Index  was  designed 
by  Nihon  Keizai  Shimbun.  Inc.  ("NKS"). 
The  CBOE  represents  that  Index 
component  stocks  were  selected  by  NKS 
for  their  high  market  capitalizations, 
and  their  high  degree  of  liquidity,  and 
are  representative  of  the  relative 
distribution  of  industries  within  the 
broader  Japanese  equity  market. 

As  of  December  8.  1994.  the  total 
capitalization  of  the  Index  was 
approximately  US$2.24  trillion. '^  Market 
capitalizations  of  the  individual  stocks 
in  the  Index  ranged  from  a  high  of 
USS76.99  billion  to  a  low  of  USS0.69 
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'  See  letter  from  Jamos  R.  McDaniel,  Schiff, 
Hdfdin  &  Waile.  to  Michael  Walinskas.  Branch 
Chief.  Division  of  Market  Regulation.  SEC.  dated 
December  8.  1994  ("Amendment  No.  1").  In 
amendment  No.  1.  the  CBOE  represents  that  (1)  it 
will  require  that  NikJcei  300  Index  warrants  be  sold 
only  to  customers  whose  accounts  have  been 
approved  for  options  trading  pursuant  to  Exchange 
Rule  9.7;  (2)  customers  with  positions  in  Index 
warrants  will  be  subject  to  the  margin  requirements 
applicable  to  options:  (3)  the  CBOE  will  employ  the 
same  surveillance  procedures  that  it  currently  has 
in  place  for  intUx  warrants  listed  and  traded  on  the 
Exchange  to  surveil  trading  in  warrants  on  the 
Index:  (4)  the  Exchange  will  continue  its  efforts  to 
enter  into  a  comprehensive  surveillance  sharing 
agreement  with  the  Tokyo  Stock  Exchange  covering 
Nikkei  300  Index  warrants:  and  (5)  the  CBOE.  prior 
to  the  commencement  of  trading,  will  distribute  to 
its  membership  a  circular  calling  attention  to 
certain  compliance  responsibilities  when  handling 
orders  in  Index  warrants. 

*  See  Securities  Exchange  Act  Release  No.  34854 
(October  18.  1994).  59  FR  53691  (October  25,  1994). 

*  First  section  stocks  are  distinguished  from 
second  section  stocks  by  more  stringent  listing 
standards. 

••See  Securities  Exchange  Act  Release  No.  34388 
(Julv  15.  1994).  59  FR  37789  (July  25.  1994)  (File 
No.'SR-CBOE-94-14). 

'Based  on  the  December  8.  1994  exchange  rate  of 
V100.46  perU.S$1.00. 


billion,  with  a  median  of  USS3.36 
billion  and  a  mean  of  US$7.46  billion. 
In  addition,  the  average  daily  trading 
volume  of  the  stocks  in  the  Index,  for 
the  six-month  period  ending  June  30. 
1994.  ranged  from  a  high  of  4.740.000 
shares  to  a  low  of  6,000  shares,  with  a 
mean  and  median  of  approximately 
676,000  and  417,000  shares, 
respectively.  As  of  December  8.  1994. 
the  highest  weighted  component  stock 
in  the  Index  accounted  for  3.438  percent 
of  the  Index.  The  five  largest  Index 
components  accounted  for 
approximately  14.495  percent  of  the 
Index's  value.  The  lowest  weighted 
component  stock  comprised  0.013 
percent  of  the  Index,  and  the  five 
smallest  Index  components  accounted 
for  approximately  0.203  percent  of  the 
Index's  value. 

The  Index  is  maintained  by  NKS.  To 
maintain  the  continuity  of  the  Index. 
NKS  will  adjust  the  Index  divisor  to 
reflect  certain  events  relating  to  the 
component  stocks.  These  events 
include,  but  are  not  Umited  to.  changes 
in  the  number  of  shares  outstanding, 
spin-offs,  certain  rights  issuances,  and 
mergers  and  acquisitions.  The  CBOE 
represents  that  NKS  reviews  the 
composition  of  the  Index  periodically 

B.  Calculation  of  the  Index 

The  Nikkei  300  Index  is 
capitalization-weighted  and  reflects 
changes  in  the  prices  of  the  Index 
component  securities  relative  to  the 
base  date  of  the  Index  (October  1.  1982). 
The  value  of  the  Index  is  calculated  by 
multiplying  the  price  of  each 
component  security  by  the  number  of 
shares  outstanding  of  each  such 
security,  adding  the  products,  and 
dividing  by  the  current  Index  divisor. 
The  Index  divisor  is  adjusted  to  reflect 
certain  events  relating  to  the  component 
stocks.*  The  Index  had  a  closing  value 
of  280.5  on  December  8.  1994. 

Because  trading  does  not  occur  on  the 
TSE  during  the  CBOE's  trading  hours, 
the  daily  dissemination  of  the  Index 
value  is  calculated  by  the  CBOE  once 
each  day  based  on  the  most  recent 
official  closing  price  of  each  Index 
component  security  as  reported  by  the 
TSE.  This  closing  value  is  disseminated 
throughout  the  trading  day  on  the 
CBOE. 

C.  Warrant  Listing  Standards  and 
Customer  Safeguards 

The  Exchange  proposes  to  trade 
Nikkei  300  Index  warrants  pursuant  to 
CBOE  Rule  31.5(E).»  Under  that  rule,  tlio 


"See  supra  Section  Il.A  The  Index  divisor  was  st!t 
to  give  the  Index  a  value  of  100  on  it.,  (use  date. 

•In  File  No.  SR-CBOE-94-34,  the  CBOE  nas 
proposed  to  adopt  new  listing  criteria  and  customer 


CBOE  may  approve  for  listing  warrants 
on  established  foreign  and  domestic 
market  indexes.  The  Commission 
previously  has  approved  the  listing  and 
trading  on  the  CBOE  of  certain  foreign 
index  warrants  based  on  the  FT-SE  100 
Index.io  the  FT-SE  Eurotrack  200 
Index,"  and  the  CAC^O  Index.'^  all 
listed  in  accordance  with  Rule  31.5(E). 

The  CBOE  represents  that  the  Index 
warrant  issues  will  conform  to  the  index 
warrant  listing  guidelines  contained  in 
Rule  31.5(E).  Specifically,  the  listing 
guidelines  of  the  CBOE  will  require  that 
(1)  the  issuer  thereof  shall  have  assets  in 
excess  of  $100,000,000  and  otherwise 
substantially  exceed  the  size  and 
earnings  requirements  of  CBOE  Rule 
31.5(A);  "  (2)  the  term  of  warrants  shall 
be  for  a  period  ranging  from  one  to  five 
years  from  the  date  of  issuance;  and  (3) 
the  minimum  public  distribution  of 
such  issues  shall  be  1,000.000  warrants, 
together  with  a  minimum  of  400  public 
holders,  and  a  minimum  aggregate 
market  value  of  $4,000,000.  The  CBOE 
has  proposed  applying  the  same  margin 
treatment  as  it  requires  for  CBOE-li.sted 
options  to  the  purchase  of  Index 
warrants. '•• 

The  CBOE  also  proposes  that  Nikkei 
300  Index  warrants  will  be  direct 
obligations  of  their  issuer,  subject  to 
cash  settlement  in  U.S.  dollars,  and 
either  exercisable  throughout  their  life 
[i.e.,  American  style)  or  exercisable  only 
on  their  expiration  date  (i.e..  European 
style).  Upon  exercise,  or  at  the  warrant 
expiration  date  (if  not  exercisable  prior 
to  such  date),  the  holder  of  a  warrant 
structured  as  a  "put"  would  receive 
payment  in  U.S.  dollars  to  the  extent 
that  the  Index  has  declined  below  a  pre- 
stated  cash  settlement  value. 
Conversely,  holders  of  a  warrant 
structured  as  a  "call"  would,  upon 
exercise  or  at  expiration,  receive 
payment  in  U.S.  dollars  to  the  extent 
that  the  Index  has  increased  above  the 
pre-stated  cash  settlement  value.  If  "out- 


protpction  'i.!  margin  requirements  for  stock  index 
warrants  ciirmncy  index  warrants  and  currency 
warrants.  Ai  proposed,  these  standards  will  apply 
only  to  warrants  issued  after  the  new  framework 
goes  into  effect. 

'"See  Securities  Exchange  Act  Release  No.  28627 
(November  19.  1990).  55  FR  49357  (November  27 
1990)  (File  No.  SR-CBOE-90-17). 

"See  Securities  Exchange  Act  Release  No.  30462 
(March  11,  1992),  57  FR  9290  (March  17  1992)  (File 
No.SR-<:BOE-91-13). 

'-  See  Securities  Exchange  Act  Release  No.  28587 
(October  30,  1990),  55  FR  46595  (November  5.  1990) 
(File  No.  SR-CBOE-90-lb). 

' '  Rule  31.5(A)  requires  the  issuer  to  have  net 
worth  of  at  least  S4. 000.000  and  pre-tax  income  of 
at  least  S750.000  in  its  last  fiscal  year,  or  in  two  of 
Its  last  three  Tiscal  vears  and  net  income  of 
S400.000. 

' '  See  Amendment  No.  1 .  supra,  note  3. 


of-the-money"  at  the  time  of  expiration, 
the  warrants  would  expire  worthless. 
Because  warrants  are  derivative  in 
nature  and  closely  resemble  index 
options,  the  CBOE  has  proposed 
safeguards  that  are  designed  to  meet  the 
investor  protection  concerns  raised  by 
the  trading  of  index  options.  First,  the 
Exchange  represents  that  it  will  require 
that  Index  warrants  only  be  sold  to 
investors  whose  accounts  have  been 
approved  for  options  trading  pursuant 
to  CBOE  Rule  9.7. is  Second,  pursuant  to 
CBOE  Rule  30.50,  Interpretation  .02,  the 
Exchange's  options  suitability  standards 
contained  in  Rule  9.9  shall  apply  to 
recommendations  in  Index  warrants. 
Third,  pursuant  to  Rule  30.50, 
Interpretation  .04  and  Rule  9.10(a), 
discretionary  orders  in  Index  warrants 
must  be  approved  and  initialled  on  the 
day  entered  by  a  Senior  Registered 
Options  Principal  or  a  Registered 
Options  Principal.  Finally,  the  CBOE. 
prior  to  commencement  of  trading  in 
Index  warrants,  will  distribute  a  circular 
to  its  membership  to  call  attention  to 
certain  compliance  responsibilities 
when  handling  transactions  in  Index 
warrants. 'f' 

D.  Sui\'eillance 

The  Exchange  will  use  the  same 
surveillance  procedures  currently 
utilized  for  each  of  the  Exchange's  other 
index  warrants  to  monitor  trading  in 
Index  warrants. 

III.  Commission  Findings  and 
Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
mles  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  Section  6(b)(5)  of  the 
Act.'^  Specifically,  the  Commission 
finds  that  the  trading  of  warrants  based 
on  the  Nikkei  300  Index  will  serve  to 
protect  investors,  promote  the  public 
interest,  and  help  to  remove 
impediments  to  a  free  and  ipen 
securities  market  by  providing  investors 
with  a  means  to  hedge  exposure  to 
market  risk  associated  with  the  Japanese 
equity  market  and  provide  a  surrogate 
instrument  for  trading  in  the  Japanese 
securities  market. '*-The  trading  of 


''See  .Amendment  No.  1  supra,  note  3. 

"^See  Amendment  No.  i  supra,  note  3. 

"15  U.S.C.  78f(b)(5)  (19881. 

'"Pursuant  to  Section  6(b)(5)  of  the  Act.  the 
Commission  must  predicate  approval  of  any  new 
securities  product  upon  a  Trnding  that  the 
introduction  of  such  product  is  in  the  public 
interest.  Such  a  finding  would  be  difficult  with 
respect  to  a  warrant  that  served  no  hedging  or  other 
economic  function,  because  any  benefits  that  might 


warrants  based  on  the  Nikkei  300  Index 
should  provide  investors  with  a 
valuable  hedging  vehicle  that  should 
reflect  accurately  the  overall  movement 
of  the  Japanese  equity  market. 

In  addition,  the  Commission  believes, 
for  the  reasons  discussed  below,  that  the 
CBOE  has  adequately  addressed  issues 
related  to  customer  protection,  index    - 
design,  surveillance,  and  market  impact 
of  Nikkei  300  Index  warrants. 

A.  Customer  Protection 

Due  to  the  derivative  nature  of  index 
warrants,  the  Commission  believes  that 
Nikkei  300  Index  warrants  should  only 
be  sold  to  investors  capable  of 
evaluating  and  bearing  the  risks 
associated  with  trading  in  such 
instruments  and  that  adequate  risk 
disclosure  be  made  to  investors.  In  this 
regard,  the  Commission  notes  that  the 
rules  and  procedures  of  the  E.xf:hange 
that  address  the  special  concerns 
attendant  to  the  secondary  market 
trading  of  index  warrants  will  be 
applicable  to  the  Nikkei  300  Index 
warrants.  In  particular,  by  imposing  the 
special  suitability,  account  approval, 
disclosure,  and  compliance 
requirements  noted  above,  the  CBOE 
has  adequately  addressed  potential 
public  customer  problems  that  could 
arise  from  the  derivative  nature  of 
Nikkei  300  Index  warrants.  Moreover 
the  CBOE  will  distribute  a  circular  to  its 
members  identifying  the  specific  risks 
as.sociafed  with  warrants  on  the  Nikkei 
300  Index.ia  Pursuant  to  the  CBOE's 
listing  guidelines,  only  substantial 
companies  capable  of  meeting  their 
warrant  obligations  will  be  eligible  to 
issue  Nikkei  300  Index  warrants. 

B.  Index  Design  and  Structure 

The  Commission  finds,  as  it  did  iir 
approving  Nikkei  300  Index  options, 
that  it  is  appropriate  and  consistent 
with  the  Act  to  classify  the  Index  as  a 
broad-based  index.  Specifically,  the 
Commission  believes  the  Index  is  brond- 
based  because  it  reflects  a  substantial 
segment  of  the  Japanese  equity  market, 
and.  among  other  things,  contains  a 
large  number  of  stocks  that  trade  in  that 
market.  First,  the  Index  consists  of  300 
actively-traded  stocks  traded  on  the  first 
section  of  the  TSE,  representing  36 
different  industry  groups  in  Japan. 
Second,  the  market  capitalizations  of 
the  stocks  comprising  the  Index  are  verv 


be  derived  by  market  participants  likely  would  tx.- 
outweighed  by  the  potential  for  manipulation, 
diminished  public  confidence  in  the  integrity  of  !,•>«? 
markets,  and  other  valid  regulatory  concerns. 

'■■•The  CBOE  has  agreed  to  submit  a  draft  of  the 
circular  to  the  Commission  staff  for  approval  prior 
to  distribution.  Sec  Amendment  No.  1  supra,  no''- 
3. 
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large.  Speci  Ically.  the  total 
capitalizatidn  of  the  Index,  as  of 
December  8, 1994.  was  US$2.24  trillion, 
with  the  mairket  capitalizations  of  the 
stocks  in  the  Index  ranging 
of  USS76.99  billion  to  a  low 
jillion,  with  a  median  value 
lillion  and  a  mean  of 
USS7.46  bil  ion.  Third,  no  one 
particular  si  ock  or  group  of  stocks 
dominates  t  le  Index.  Specifically,  no 

comprises  more  than  3.438 
percent  oft  le  Index's  total  value,  and 
the  percentrge  weighting  of  the  five 
largest  issu<  s  in  the  Index  accounts  for 
14.495  percjnt  of  the  Index's  value. 

the  Commission  believes  it 
is  appropric  te  to  classify  the  Index  as 
broad -basec . 
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the  CBOE  and  the  TSE  do 
a  written  comprehensive 
sharing  agreement  that 
trading  of  Nikkei  300  Index 
lumber  of  factors  support 
oflthe  proposal  at  this  time, 
the  size  of  an  underlying 
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ng  the  m«nipuUtlv«  potential  of  a 
derivative  product,  as  it  relates  to 
it  comprise  the  index  and  the  index 
he  Commission  has  coosidered 
including  (1)  the  number  of 
)rising  the  index  or  group:  (2)  the 
of  those  securities:  (3)  the  depth  and 
group  or  index:  (4)  the 
of  the  group  or  index:  (5)  the  manner 
idex  or  group  is  weighted:  and  (6) 
nduct  surveillance  on  the  product. 
Exchange  Act  Release  No.  31016 
92],  57  FR  17012  !.\ugust  17.  1992). 


Commission  believes  that  the  ongoing 
oversight  of  the  trading  activities  on  the 
TSE  by  the  MOF  will  help  to  ensure  that 
the  trading  of  Nikkei  300  Index  warrants 
will  be  carefully  monitored  with  a  view 
toward  preventing  unnecessary  market 
disruptions. 

Finally,  the  Commission  and  the  MOF 
have  concluded  a  Memorandum  of 
Understanding  ("MOU")  that  provides  a 
framework  for  mutual  assistance  in 
investigatory  and  regulatory  matters.' ' 
Moreover,  the  Commission  also  has  a 
longstaruding  working  relationship  with 
the  MOF  on  these  matters.  Based  on  the 
longstanding  relationship  between  the 
Commission  and  the  MOF  and  the 
existence  of  the  MOU,  the  Commission 
is  confident  that  it  and  the  MOF  could 
acquire  information  from  one  another 
similar  to  that  which  would  be  available 
in  the  event  that  a  comprehensive 
surveillance  sharing  agreement  were 
executed  between  the  CBOE  and  the 
TSE  with  respect  to  transactions  in  TSE- 
traded  stocks  related  to  Nikkei  300 
Index  warrant  transactions  on  the 
CBOE." 

Nevertheless,  the  Commission 
continues  to  believe  strongly  that  a 
comprehensive  surveillance  sharing 
agreement  between  the  TSE  and  the 
CBOE  covering  Nikkei  300  Index 
warrants  would  be  an  important 
measure  to  deter  and  detect  potential 
manipulations  or  other  improper  or 
illegal  trading  involving  Nikkei  300 
Index  warrants.  Accordingly,  the 
Commission  believes  it  is  critical  that 
the  TSE  and  the  CBOE  continue  to  work 
together  to  consummate  a  formal 
comprehensive  surveillance  sharing 
agreement  to  cover  Nikkei  300  Index 
warrants  and  the  component  securities 
as  soon  as  practicable. 

D.  Market  Impact 

The  Commission  believes  that  the 
listing  and  trading  of  Nikkei  300  Index 
warrants  on  the  CBOE  will  not 
adversely  impact  the  securities  markets 
in  the  United  States  or  in  Japan.  First, 
the  existing  index  warrant  surveillance 
procedures  of  the  CBOE  will  apply  to 
warrants  on  the  Index.  In  addition,  the 
Commission  notes  that  the  Index  is 
broad-based  and  diversified  and 
includes  highly  capitalized  securities 
that  are  actively  traded  on  the  TSE. 


-'See  Memorandum  of  United  Statt»  Securities 
and  Exchange  Commission  and  the  Securities 
Bureau  of  the  |ap«nese  Ministry  of  Finance  on  the 
Sharing  of  Information,  dated  May  23.  1986. 

'-  It  is  the  Cotnmission's  expectation  that  this 
information  would  include  transaction,  clearing, 
and  customer  information  necessary  to  conduct  an 
investigation. 


IV.  Accelerated  Approval  of 
Amendments  No.  1 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  on  notice  of  filing  thereof  in 
the  Federal  Register.  Amendment  No.  1 
is  consistent  with  Section  6(b)(5),  in  that 
it  contains  representations  by  the 
Exchange,  concerning  margin,  options 
approved  accounts,  and  surveillance, 
which  serve  to  protect  investors  and  the 
public  interest,  promote  just  and 
equitable  principles  of  trade,  and 
prevent  fraudulent  and  manipulative 
acts  and  practices.  Therefore,  the 
Commission  finds  that  no  new 
regulatory  issues  are  raised  by 
Amendment  No.  1.  Accordingly,  the 
Commission  believes  it  is  consistent 
with  Sections  19(b(2)  and  6(b)(5)  of  the 
Act  to  approve  Amendment  No.  1  on  an 
accelerated  basis. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1  to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchemge  Commission, 
450  Fifth  Street.  N.W..  Washington,  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  wTitten 
statements  with  respect  to  the  foregoing 
that  are  filed  with  Commission,  and  all 
written  communications  relating  to  the 
foregoing  between  the  Commission  and 
any  person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
wdth  the  provisions  of  5  U.S.C.  §  552. 
will  be  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Section,  450  Fifth  Street, 
N.W.  Washington,  D.C.  Copies  of  such 
filings  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  File  No.  SR-CBOE-94- 
32,  and  should  be  submitted  by  January 
31,  1995. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.23  that  the 
proposed  rule  change  {SR-CBOE-94- 
32).  as  amended,  is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '■• 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc  95-^84  Filed  1-9-95:  8:45  ami 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  #2756; 
amendment  «2] 

Florida;  Declaration  of  Disaster  Loan 
Area 

The  above-numbered  Declaration  is 
hereby  amended,  effective  December  28, 
1994,  to  include  Brevard  County  in  the 
State  of  Florida  as  a  primary  disaster 
area  as  a  result  of  damages  caused  by 
Tropical  Storm  Gordon  begirming  on 
November  14,  1994  and  continuing 
through  November  28,  1994. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Indian  River,  Orange,  and  Osceola  in  the 
State  of  Florida  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
lanuary  26,  1995  and  for  economic 
injury  the  deadline  is  August  28, 1995. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  December  29,  1994. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 
|FR  Doc.  95-470  Filed  1-9-95;  8:45  am) 
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[Declaration  of  Disaster  Loan  Area  #2758] 

South  Carolina;  Declaration  of  Disaster 
Loan  Area 

Florence  County  and  the  contiguous 
counties  of  Clarendon,  Darlington, 
Dillon,  Lee,  Marion,  Marlboro,  Sumter, 
and  VViiliamsburg  in  the  State  of  South 
Carolina  constitute  a  disaster  area  as  a 
result  of  damages  caused  by  heavy  rains 
and  flooding  which  occurred  on 
December  21-23,  1994.  Applications  for 
loans  for  physical  damage  may  be  filed 
until  the  close  of  business  on  March  3, 
1995  and  for  economic  injury  until  the 
close  of  business  on  October  2. 1995  at 
the  address  listed  below: 
U.S.  Small  Business  Administration, 
Disaster  Area  2  Office,  One  Baltimore 
Place.  Suite  300.  Atlanta.  GA  30308  or 
other  locally  announced  locations. 
The  interest  rates  are: 

For  Physical  Damage 

Homeowners  with  credit  available 

elsewhere — 8.000%. 
Homeowners  without  credit  available 

elsewhere — 4.000%. 
Businesses  with  credit  available 

elsewhere — 8.000%. 


Businesses  and  non-profit  organizations 

without  credit  available  elsewhere — 

4.000%. 
Others  (including  non-profit 

organizations)  with  credit  available 

elsewhere — 7.125%. 

For  Economic  Injury 

Businesses  and  small  agricultural 
cooperatives  without  credit  available 
elsewhere — 4.000%. 
The  number  assigned  to  this  disaster 

for  physical  damage  is  275806  and  for 

economic  injury  the  number  is 

84220000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  December  30, 1994. 
Philip  Lader, 
Administrator 
|FR  Doc.  95-490  Filed  1-9-95;  8:45  am) 
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Interest  Rates 

The  interest  rate  on  Section  7(a)  Small 
Business  Administration  direct  loans  (as 
amended  by  PL  97-35)  and  the  SBA 
share  of  immediate  participation  loans 
is  9  percent  for  the  fiscal  quarter 
beginning  January  1. 1995. 

On  a  quarterly  basis,  the  Small 
Business  Administration  also  publishes 
an  interest  rate  called  the  optional 
"peg"  rate  (13  CFR  122.&-4(d)).  This 
rate  is  a  weighted  average  cost  of  money 
to  the  government  for  maturities  similar 
to  the  average  SBA  loan.  This  rate  may 
be  used  as  a  base  rate  for  guaranteed 
fluctuating  interest  rate  SBA  loans.  For 
the  January-March  quarter  of  FY95,  this 
rate  will  be  7%  percent. 
Jane  Palsgrove  Butler, 

Deputy  Associate  Administrator  for  Financial 
Assistance. 
[FR  Doc.  95-471  Filed  1-9-95;  8:45  am| 

BILUNG  CODE  802S-01-M 


DEPARTMENT  OF  STATE 

[Public  Notice  2146] 

United  States  International 
Telecommunications  Advisory 
Committee  Radiocommunication 
Sector  Study  Group  9;  Meeting 

The  Department  of  State  announces 
that  the  United  States  International 
Telecommunications  Advisory 
Committee  (ITAC), 
Radiocommimication  Sector  Study 
Group  9.  will  meet  on  January  26.  1995 
at  9:30  a.m.  in  Room  535  at  the  Federal 
Communication  Commission.  1919  M 
Street.  N.W..  Washington,  D.C.  20554. 


This  meeting  is  being  convened  for 
the  purpose  of  updating  the  members  on 
the  status  of  the  current  activities  of 
other  groups  (i.e.,  TG  2/2,  TG4/5,  CPM 
and  WRC-95)  that  may  affect  the 
interests  of  the  Fixed  Service;  and,  to 
start  preparations  for  the  upcoming 
International  meeting  of  Study  Group  9 
in  May  1995. 

Members  of  the  General  Public  may 
attend  the  meetings  and  join  ip  the 
discussions,  subject  to  the  instructions 
of  the  Chairman.  Those  planning  to 
attend  the  meeting  should  contact  Mr. 
Alex  Latker  by  phone  at  (202)  418-1488 
or  by  fax  at  (202)  418-2824. 

Dated:  December  28, 1994. 

Warren  G.  Richards, 

Chairman,  U.S.  ITAC  for  ITU— 
Radiocommunication  Sector 

IFR  Doc.  95-475  Filed  1-9-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[CGD  95-001] 

Chemical  Transportation  Advisory 
Committee  (CTAC)  Subcommittee  on 
Marine  Occupational  Safety  and  Health 
(MOSH)  Meeting 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 

summary:  The  MOSH  Subcommittee 
will  meet  to  determine  how  to  protect 
the  marine  worker  from  exposure  to 
hazardous  cargo  vapors.  This  may 
include  the  development  of  additional 
comprehensive  exposure  standards  for 
marine  workers.  The  meeting  will  be 
open  to  the  pubfic. 
DATES:  The  meeting  will  be  held 
Fobruary  2-3,  1995,  from  9  am  to  4  pm 
daily.  Written  material  should  be 
submitted  no  later  than  January  25, 
1995. 

ADDRESSES:  The  meeting  will  be  held  at 
the  offices  of  Chevron  Shipping,  555 
Market  Street,  San  Francisco.  CA  94105. 
telephone  (415)  894-2489.  Written 
material  should  be  submitted  to  Mr.  Guy 
R.  Colonna.  National  Fire  Protection 
Association,  1  Batter\march  Park. 
Quincy,  MA  02269.  ' 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Guy  R.  Colonna.  National  Fire 
Protection  Association.  1  Batterymarch 
Park.  Quincy.  MA  02269,  telephone 
(617)  984-7435.  or  Dr.  Alan  L. 
Schneider.  Commandant  (G-MTH-1). 
U.S.  Coast  Guard.  2100  Second  Street 
SW.  Washington.  DC  20593-0001. 
telephone  (202)  2b7-U17 
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SUPP1.EMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Ad  visor>'  Ckjininittee  Act,  5 
U.S.C.  App .  2  section  1  et  seq.  The 
agenda  wil  include  the  discussion  of 
the  followi  ig  topics: 

(1)  Methods  that  would  protect  the 
marine  wo;  ker  from  exposure  to 
hazardous  argo  vapors;  and 

(2)  The  need  for  additional 
comprehen  sive  exposure  standards  for 
marine  w<^  ^kers. 

This  me<  ting  will  continue  the 
Subcommi  tee's  work  in  this  area. 
Attendanai  is  open  to  the  public.  With 
advance  n(  tice,  and  at  the  Chainnan's 
discretion,  membet^  of  the  public  may 
make  oral  ]  iresentations  during  the 
meeting.  Pi  irsons  wishing  to  make  oral 
presentatic  ns  should  notif)-  Mr. 
Colonna.  listed  above  under  ADDRESSES, 
no  later  thi  n  the  day  before  the  meeting. 
Written  ms  terial  may  be  submitted  at 
any  time  fc  r  presentation  to  the 
Sutx;ommi  tee.  However,  to  ensure 
advance  di  Jtribution  to  each 
Subcommi  tee  member,  persons 
submitting  written  material  are  asked  to 
provide  30  copies  to  Mr.  Colonna  no 
later  than  Jinuary  25,  1995. 

Dated  Jan  uary  4.  1995. 
I.CCard, 

Rear  Admin  1,  Coast  Guard.  Chief.  Office  of 
Marine  Safe  y.  Security  and  Environmental 
Protection. 
|FR  Doc.  95-  544  Filed  l-»-95;  8:45  am) 
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Federal  Ayiation  Administration 
[Summary  Motic«  No.  PC-95-1] 

Petition  for  Waiver;  Summary  of 
Petition  Received 

agency:  F«deral  Aviation 
Administn  tion  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for  waiver 
received 
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allowed 
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n. 
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SUMMARY:  This  notice  contains 
summaries  of  certain  petitions 

a  waiver  fi^m  the  interim 
date  requirement  in  14  CFR 
865.  Requesting  a  waiver  is 
thtough  §  91.871.  The  purpose 
notice  is  to  improve  the  public's 
of,  and  participation  in,  this 
*s  regulatory  activities, 
ication  of  this  notice  nor 
inclusion  or  omission  of  information 
is  intended  to  affect  the 
of  any  petition  or  its  final 


on  petitions  received 
the  petition  docket 

and  must  be  received 
1995. 


Petitions  for  Waiver 

Docket  No.  28012 
Petitioner:  Aviateca  S.A. 
Regulations  Affected:  14  CFR  91.865 
Description  of  Waiver  Sought:  To  allow 
Aviateca  S.A.  to  operate  its  aircraft 
after  December  31,  1994,  without 
meeting  the  interim  comphance  date 
for  fleet  transition  to  Stage  3  aircraft 
ADOAESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attn:  Rules  Docket  No. 

,  800  Independence  Avenue, 

SW.,  Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Ave.,  SW., 
Washington.  DC  20591;  telephone  (202J 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Jeanne  Trapani,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW..  Washington,  DC  20591; 
telephone  (202)  267-7624. 

Issued  in  Washington,  DC  on  Januaiy  4, 
1995. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 
|FR  Doc.  95-572  Filed  1-9-95;  8:45  ami 
BILLING  COO£  MIO-IS-M 


Research,  Engineering  and 
Development  Advisory  Committee; 
Human  Factors  Sut}committee 

Pursuant  to  section  10(A)  (2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-362;  5  U.S.C.  App.  I),  notice  is 
hereby  given  of  a  meeting  of  the  Human 
Factors  Subcommittee  of  the  Federal 
Aviation  Administration  (FAA) 
Research,  Engineering  and  Development 
(R.  E&D)  Advisory  Committee  to  be  held 
Friday,  January  27,  9  a.m.  to  3:30  p.m. 
The  meeting  will  take  place  at  the 
Federal  Aviation  Administration,  800 
Independence  Avenue,  S.W., 
Washington,  D.C.,  in  Conference  Rooms 
9ABC. 

The  agenda  for  this  meeting  will 
include:  a  review  of  preliminary 
subcommittee  organizational  issues; 
discussion  between  the  subcommittee 
members  and  the  manager  of  the  FAA 
Human  Factors  program;  work  on 
recommendations;  and  plan  for  future 
activities  and  preparation  of  final  report. 

Attendance  is  open  to  the  interested 
public,  but  limited  to  space  available. 
With  the  approval  of  the  subcommittee 
chairman,  members  of  the  public  may 


present  oral  statements  at  tlie  meeting. 
Persons  wishing  to  present  oral 
statements,  obtain  information,  or 
access  the  building  to  attend  the 
meeting  should  contact  Dr.  Mark 
Ho&nann.  AXD-4.  at  (202)  267-7125. 
who  will  serve  as  the  FAA  Designated 
Federal  Official  to  the  Subcommittee. 

Members  of  the  public  may  present  a 
written  statement  to  the  subcommittee  - 
at  any  time. 

Issued  in  Washington,  D.C.,  on  January  4. 
1995 

Ronald  E.  Morgan. 

Acting  Associate  Administrator  for  System 
Engineering  and  Development. 
IFR  Doc.  95-575  Filed  1-9-95:  8:45  am] 
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Research,  Engineering  and 
Development  Advisory  Committee 

Pursuant  to  Section  10(A)(2)  of  the 
Federal  Advisory  Committee  Act  (PubUc 
Law  92-362;  5  U.S.C.  App.  I),  notice  is 
hereby  given  of  a  meeting  of  the 
Research.  Engineering  and  Development 
Advisory  Committee.  The  meeting  will 
take  place  on  January  25  and  26. 1995. 
The  meeting  will  take  place  at  the 
Radisson  Plaza  Hotel,  5000  Seminary 
Road.  Alexandria,  VA  22311. 

On  Wednesday.  January  25,  the 
meeting  will  begin  at  1  p.m.  and  end  at 
5  p.m.  The  agenda  will  include:  a  brief 
overview  of  the  FAA  Research  and 
Acquisitions  organizational  structure;  a 
review  of  innovative  R&D  collaborative 
activities  under  the  Federal 
procurement  system;  a  review  of  the     ,• 
FAA  Airport  Surface  Program,  including 
the  Mode  S  Squitter  activity  at  Boston 
Logan  Airport;  and  a  discussion  of 
system  capacity  issues. 

On  Thursday,  January  26,  the  meeting 
will  begin  at  8:30  a.m.  and  end  at  5  p.m. 
The  agenda  will  include:  an  update  on 
the  FAA  reorganization;  brief  updates 
on  subcommittee  activities  in  the  areas 
of  security  R&D  and  weather;  a  briefing 
of  the  FAA  Human  Factors  Program 
with  input  from  DoD  and  NASA  on 
their  activities,  as  well  as  an  update  of 
other  human  factors  efforts. 

Attendance  is  open  to  the  interested 
public,  but  limited  to  space  available. 
With  the  approval  of  the  committee 
chairman,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  wishing  to  present  oral 
statements,  obtain  information,  or 
access  the  building  to  attend  the 
meeting  should  contact  Ms.  Jan  Peters, 
ASD-3.  800  Independence  Avenue, 
S.W.,  Washington,  D.C.  20591.  at  202- 
287-8543. 


Members  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington.  D  C.  on  January  4. 
1995. 
Ronald  E.  Morgan, 

Acting  Associate  Administrator  for  System 
Engineering  and  Development. 
IFR  Doc.  95-574  Filed  1-9-95;  8:45  am) 
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Research,  Engineering  and 
Development  Advisory  Committee; 
Aviation  Weather  SutKommittee 

Pursuant  to  section  10(A)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-362;  5 'U.S.C.  App.  I),  notice  is 
hereby  given  of  a  meeting  of  the 
Aviation  Weather  Subcommittee  of  the 
Federal  Aviation  Administration  (FAA) 
Research,  Engineering  and  Development 
(R,  E&D)  Advisory  Committee  to  be  held 
Wednesday,  January  25,  1995,  10  a.m.  to 
12  noon.  The  meeting  will  take  place  at 
the  Radisson  Plaza  Hotel,  5000 
Seminary  Road,  Alexandria.  VA  22311. 

The  agenda  for  this  meeting  will 
include:  a  review  and  discussion  of  the 
proposed  task  statement;  organization  of 
the  effort  and  schedule  to  develop  a 
report  and  recommendations;  and  a 
discussion  of  possible  activities  and 
support  required  for  this  effort. 

Attendance  is  open  to  the  interested 
public,  but  limited  to  space  available. 
With  the  approval  of  the  subcommittee 
chairman,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  wishing  to  present  oral 
statements,  obtain  information,  or 
access  the  building  to  attend  the 
meeting  should  contact  Mr.  Carl 
McCuUough,  ASE-10,  800 
Independence  Avenue,  Washington, 
D.C.  at  (202)  267-8595.  who  will  serve 
as  the  FAA  Designated  Federal  Official 
to  the  Subcommittee. 

Members  of  the  public  may  present  a 
written  statement  to  the  subcommittee 
at  any  time. 

Issued  in  Washington.  DC,  on  January-  4, 
1995. 
Ronald  E.  Morgan, 

Acting  Associate  A  dministralorfor  System 
Engineering  and  Development. 
IFR  Doc.  95-576  Filed  1-9-95;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

[Dept  CIrc.  570, 1994  Rev.,  Supp.  No.  7] 

Surety  Companies  Acceptable  on 
Federal  Bonds;  Ranger  Insurance  Co. 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  Bonds  is 
hereby  issued  to  the  following  company 
under  sections  9304  to  9308,  Title  31,  of 
the  United  States  Code.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
570,  1994  Revision,  on  page  34173  to 
reflect  this  addition: 

Ranger  Insurance  Companv.  BUSINESS 
ADDRESS:  P.O.  Box  2807.  Houston.  TX 
77252.  PHONE:  (713)  954-8100. 
UNDERWRITING  LIMITATION/  b/: 
S6.839.000.  SURETY  LICENSES/  c/:  AL,  AK. 
AZ.  AR.  CA.  CO.  CT,  DE.  DC,  FL.  GA.  HI,  ID. 
IL.  IN.  L\,  KS,  KY,  LA.  ME.  MD.  MA,  MI. 
MN.  MS.  MO,  MT.  NE.  NV,  NH,  NJ,  NM.  NY. 
NC,  ND.  OH.  OK.  OR.  PA.  RI,  SC.  SD.  TN. 
TX.  UT,  VT,  VA.  WA,  WV,  WI.  WY. 
INCORPOR-\TED  IN:  Delaware. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR 
part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Treasury  Department  Circular  570.  with 
details  as  to  underwriting  limitations, 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 

Copies  of  the  Circular  may  be 
obtained  from  the  Surety  Bond  Branch. 
Funds  Management  Division.  Financial 
Management  Service,  Department  of  the 
Treasury,  Washington,  DC  20227. 
telephone  (202)  874-7102. 

Dated:  December  28.  1994. 
Charles  F.  Schwan  m, 

Director.  Funds  Management  Division. 
Financial  Management  Stn'ice. 

IFR  Doc.  95-i68  Filed  1-9-95:  8:45  am) 
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UNITED  STATES  INFORMATION 
AGENCY 

Meeting  of  the  Presidential  Advisory 
Board  for  Cut>a  Broadcasting 

The  Advisory  Board  for  Cuba 
Broadcasting  will  conduct  a  meeting  on 
January  12,  1995  in  San  Juan,  Puerto 
Rico.  The  intended  agenda  is  listed 
below. 

Thursday,  January  12, 1995 

Agenda 

I.  Approval  of  Minutes 

II.  Technical  Operations 


A.  Contingency  Planning  for  Radio  and 
Marti  Update 

III  Status  Report  on  Radio  and  Television 

Marti 

IV  Summit  of  the  Americas 

A.  Directorate's  Planning  Strategy  for 
Coverage  by  the  Martis 

B.  Coverage  of  the  Summit 

1.  Radio  Marti  (News  and  Programs) 

2.  TV  Marti 

V.  External  Review  Panel  and  Focus  Group 

Reptorts 

VI.  Old  Business 

VII.  New  Business 

VIII.  Presidential  Advisory  Board  Requests: 
Update 

IX.  Public  Testimony 

Carlos  Sanlana  Ojeda — The  Impact  of 
Radio  Marti  in  Cuba 

Members  of  the  public  interested  in 
attending  the  meeting  should  contact 
Ms.  Angela  R.  Washington,  at  the 
Advisory  Board  Office.  Ms.  Washington 
can  be  reached  at  (202)  401-2178. 

Dated:  January  4.  1995. 
Yvonne  F.  Soler, 

Executive  Director.  Presidential  Advisory 
Board  for  Cuba  Broadcasting. 
IFR  Doc  95-542  Filed  1-9-95;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  the 
Readjustment  of  Vietnam  and  Other 
War  Veterans;  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Pub.  L.  92-463 
that  a  meeting  of  the  Advisory 
Committee  on  the  Readjustment  of 
Vietnam  and  Other  War  Veterans  will  be 
held  January  26  and  27, 1995.  This  is  a 
regularly  scheduled  meeting  for  the 
purpose  of  reviewing  VA  and  other 
relevant  services  for  Vietnam  and  other 
war  veterans,  to  review  Committee  work 
in  progress  and  to  formulate  Committee 
recommendations  and  objectives.  The 
meeting  on  both  days  will  be  held  at  the 
American  Legion,  Washington  Office. 
1608  K  Street,  NW,  Washington.  DC. 
The  meeting  on  both  days  will 
commence  at  8:30  a.m.  and  adjourn  at 
4:30  p.m. 

The  agenda  for  January  26  will  begin 
with  a  review  of  Committee  special 
projects  and  reports.  The  first  day's 
agenda  will  also  cover  a  review  of  the 
Readjustment  Counseling  Service  Vet 
Centers,  a  review  of  VA  services  to 
homeless  veterans  and  an  update  on 
war-related  post-traumatic  stress 
disorder  in  Persian  Gulf  veterans. 

On  January  27  the  Committee  will 
review  VA  compensation  issues  related 
to.post-traumatic  stress  disorder  claims. 
The  second  day's  agenda  will  also 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  60,  No.  6 

Tuesday.  January  10,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put)lished  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94^09).  5  U.S.C.  552b: 
DATE  AND  TIME:  January  11. 1995,  10.00 
a.m. 

PLACE:  825  North  Capitol  Street,  N.E.. 
Room  9306,  Washington,  DC.  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note. — hems  listed  on  the  agenda  may  he 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Lois  D.  Cashell,  Secretary,  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda — Hydro,  622nd  Meeting — 
January  11, 1995.  Regular  Meeting  (10:00 
a.m.) 

CAH-1 

Project  No.  6310-014.  Gull  Industries.  Inc. 
CAH-2 

Project  No.  7888-007,  Comtu  Falls 
Corporation 
CAH-3.      • 
Projec  t  Nos.  77-062  and  066,  Pacific  Gas 
and  Electric  Company 
CAH-J. 
Projei  t  No.  10567-004.  Barrish  and 
Sorenson  Hydroelectric  Company 
CAH-5. 
Omitted 

Consent  Agenda — Electric 

CAE-1 

Docket  No.  ER95-203-000,  UtiliCorp 

L'nited,  Inc 
Doc  ket  No.  fc;R95-2 16-000,  Aquila  Power 
Corporation 
C\E-2 

Do(  ke!  No.  ER94-1 6 12-000.  Destec  Power 
Services.  Inc 
CAE-3 

Docket  No  ER9,5-39-O00.  Potomac  Edison 
Company 
CAE-4 


Docket  Nos.  QF83-333-002  and  003.  Q)l 
Ban  Corporation 
CAE-5. 

Docket  Nos.  ER89-106-000  and  ER92- 
199-000.  Duke  Power  Company 
CAE-6. 

Docket  Nos.  EL95-1-O00  and  QF87-552- 

003.  Thermo  Cogeneration  Partnership. 
LP 

CAE-7    , 

Docket  No.  EL94-81-001.  Oglethorpe 
Power  Corporation  v  Georgia  Power 
Company  and  Municipal  Electric 
Authority  of  Georgia  v  Georgia  Power 
Company 
CAE-8. 

Docket  No.  ER94-1698-001,  Kentucky 
L'tilities  Company 
CAE-9. 

DcK  ket  No.  FA89-28-O04.  System  Energy 
Resources,  Inc. 
CAE-IO. 

Docket  Nos.  ER93-465-O06.  ER93-922- 

004.  ER93-507-OO3,  EL93-4O-002, 
EL94-12-002  and  EL93-28-002,  Florida 
Power  &  Light  Company 

CAE-1 1 

Docket  No.  EG95-1 3-000.  Comangen. 
Limited 
CAE-1 2 

Do<  ket  No.  AC94-97-000.  Eastern  Edison 
Company 

Consent  Agenda — Gas  and  Oil 

CAG-1 
Docket  No  GT95-8-000,  Texas  Eastern 
Transmission  Corporation 
CAG-2 

Omitted 
CAG-3. 

Docket  No.  TM95-4-25-000,  .Mississippi 
River  Transmission  Corporation 
CAC-4. 

Docket  No.  PR94-20-000.  Transok  Gas 
Transmission  Company 
CAG-5. 

Omitted 
CAG-6. 

Do(  ket  No.  PR94-6-O00,  Red  River 
Pipeline,  LP 
CAG-7 

Docket  No.  PR94-15-0(X).  Aquila  Gas 
Systems  Corporation 
CAG-'a. 

Omitted 
CAG-9. 

Do<ket  .Nos.  RP94-1 01-001.  000,  RP93- 
185-000,  001.  RP93-1 84-000.  001. 
RP94-171-000,  001  and  RP94-188-000. 
Carnegie  Natural  Gas  Companv 
CAG-10. 
Docket  No.  RP91-47-011,  National  Fuel 
Gas  Supply  Corpwration 
CAG-n 
Docket  No.  RP93-6-011.  Paiute  Pipeline 
Company 
CAG-12. 

Docket  No.  RP94-93-004.  K  N  Interstate 
Gas  Transmission  Companv 
CAG-1 3. 


Docket  No.  RP94-365-002,  Williams 
Natural  Gas  Company 
CAG-14. 

Docket  No.  RP95-5-001,  Northwest 
Pipeline  Corporation 
CAG-1 5. 

Docket  No.  RP95-6-001,  Northwest 
Pipeline  CorpKiration 
CAG-16. 

Omitted 
CAG-17. 

Docket  No.  TM95-3-30-000,  Trunkline 
Gas  Company 
CAG-1 8. 

Docket  Nos.  RP93-147-O08.  RP94-201- 
002.  RP94-175-002.  CP94-153-001, 
RP91-203-O52  and  RP92-132-043 
(Phase  III).  Tennessee  Gas  Pip>eline 
Company 
CAG-1 9. 

Docket  No.  RP95-17-001,  Algonquin  Gas 
Transmission  Company 
CAG-20. 

Docket  Nos.  RP94-309-007.  RP94- ,59-009. 
RP94-197-006  and  RP93-151-019. 
Tennessee  Gas  Pipeline  Companv 
CAG-2 1. 

Docket  No.  RP91-203-051,  Tennessee  Gas 
Pipeline  Companv 
CAG-22. 

Docket  No.  RP94-203-001.  Tennessee  Gas 
Pipeline  Company 
CAG-23. 

Docket  No  RP95-30-001.  Koch  Gateway 
Pipeline  Companv 
CAG-24 

Docket  No.  RP93-148-005,  Tennessee  Gas 
Pip)eline  Company 
CAG-2  5. 

Docket  Nos  RP94-1 97-004  and  RP93- 
151-018,  Tennessee  Gas  Pipeline 
Company 
CAG-26. 

Docket  No.  RP94-404-002.  Northern 
Border  Pif)eline  Company 
CAG-2  7 

Docket  No  RP9S-7-O02.  Mississippi  River 
Transmission  Corporation 
CAG-28. 

Docket  No.  RP94-350-001.  Colorado 
Interstate  Gas  Companv 
CAG-29 

Dw  ket  No.  RP94-325-002.  Pan.handle 
Eastern  Pip)e  Line  Company 
C^G-30. 

Docket  No.  OR94-7-000.  Hunt  Refining 
Company  and  East  Mississippi  I*if)eline 
Company 
CAG-3 1 

Docket  Nos  RS92-16-008.  009.  RP91-13a- 
002.  RP91-187-013  and  CP91-2448-006 
Florida  Gas  Transmission  Companv 
CAG-32. 

Docket  No  MG88-1 1-002,  Queslar 

Pipeline  Companv 
Docket  No.  MG91-5-0O1,  Ch'erthrust 
Pipeline  Companv 
CAG-33. 

Docket  No.  MG88-14-005.  Blatk  .Marlin 
Pipeline  Company 
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MG88-3-O10.  Florida  Gas 
ssion  Company 

MG88-9-009.  Transwestern 
Company 


MG91-1-006  and  007, 
Fuel  Gas  Supply  Corporation 


CP93-258-O0';.  Mojave 
Company 

CP93-281-002.  Paiute  Pi|)eline 


CP94-21&-0O1.  Tennessfse  Gas 
Company 

;  Ncfe.  CP87^79-014.  CP87-ifiO-013 
CPi>-41-002.  Wyoming-California 
Company 


CP91-2069-001.  NorAm  Gas 
ssion  Company 


CP93-50O-O01.  Natural  Gas 
Company  of  .\nierica 


CP94-287-001.  Northern 
[las  Company 

CP94-289-000.  Equitrans,  Inc. 

CP94-71 7-000.  Panhandle 
PifXJ  Line  Company 


CP94-290-0fl0.  ANR  Pipeline 


I  V 


CP91-2315-003.  Boston  Gas 


IV 


MT95-2-000.  Iroquois  Gas 
ssion  Svstem.  LP 


CP93-618-0O0.  001  and  (»02. 

I  lasTransmission  Company 


RP95-94-001  and  000.  NorAm 
Trafismission  Company 

CP94-36-003.  Arkla  Gathering 
[bm.pany 


.  R\192-12-000.  .Streamlining  of 
ons  Pertaining  to  Parts  II  and  III 
deral  Power  Act  and  the  Public 
egulalory-  Policies  Act  of  1978. 


Ri  lie. 


[A]  Doc  ke   No.  EL93-55-000,  Connecticut 
Light  &  Power  Company  Request  for 
declarai  ory  order. 

(B)  Docke  No.  EL87-33-003.  Orange  and 
Roc.klar  d  Utilities.  Inc.,  Rcxkland 
Electric  Company  and  Pike  County  Light 


&  Power  Company.  Request  for 
declaratory  order. 

Oil  and  Gas  Agenda 

I.  Pipeline  Bote  Matters 

PR-1. 
Docket  No.  RM95- 5-000,  Release  of  Firm  , 
Capacity  on  Interstate  Natural  Gas 
Pipelines.  Notice  of  Proposed 
Rulemaking. 

//.  Hestnwturing  Matters 

RS-1. 
Reserved 

///.  Pipt'line  Ccciificate  Matlurs 

PC-1 

Reserved 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  95-719  Filed  1-6-95;  3:52  pm] 

BILUNQ  CO0€  6717-01-P 


DEFENSE  NUCLEAR  FACILITIES  SAFETY 
BOARD 

Pursuant  to  the  provisions  of  the 
■'Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  of 
the  following  meeting  of  the  Board: 

TIME  AND  DATE:  8:00  a.m..  January  17, 
1995. 

PLACE:  Board  Conference  Room.  Suite 
700,  625  Indiana  Avenue,  N.W. 
Washington,  D.C.  20004. 

STATUS:  Closed.  Exemption  9.  Portions 
of  the  meeting  may  also  be  closed  under 
Exemption  1  and  Exemption  3. 

MATTERS  TO  BE  CONSIDERED:  The  Board 
will  deliberate  on  issues  related  to  its 
Fifth  Annual  Report  to  Congress  and 
possible  recommendations  to  the 
Congress  and  the  Secretarj'  of  Energy. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Andersen,  General  Counsel, 
Defense  Nuclear  Facilities  Safety  Board, 
025  Indiana  Avenue  NW,  Suite  700. 
Washington.  DC  20004.  (202)  208-6387. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  will  continue  daily  at  the 
discretion  of  the  Chairman  until  the 
report  is  finalized.  The  Board 
specifically  reserves  its  right  to  further 
schedule  and  othenvise  regulate  the 
course  of  the  meeting,  to  recess, 
reconvene,  postpone  or  adjourn  the 
meeting,  conduct  further  reviews,  and 
otherwise  exercise  its  power  under  the 
Atomic  Energy  Act  of  1954,  as  amended. 

Dated:  January  5, 1995. 
John  T.  Conway, 
Chairman. 
|FR  Doc.  95-613  Filed  1-6-95;  8:45  am] 

BILLING  CODE  6S2(MCD-M 


FEDERAL  COMMUNICATIONS  COMMISSION 

FCC  To  Hold  Open  Commission 
Meeting  Thursday,  January  12, 1995 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  January  12. 1995.  which  is 
scheduled  to  commence  at  9:30  a.m..  in 
Room  856.  at  1919  M  Street.  N.W.. 
Washington.  D.C. 

Item  Xo..  Bureau,  and  Subject 

1 — Ol'tice  of  Engineering  and  Technology — 
Title;  Amendment  of  Section  2.106  of  the 
Commission's  Rules  with  Regard  to  the 
Establishment  and  Regulation  of  New- 
Digital  Audio  Radio  Service  (GEN  Docket 
No.  90-357).  Summary:  The  Commission 
will  consider  allocating  spectrum  for  a 
satellite  digital  audio  radio  service  (DARS) 

2 — Common  Carrier — Title:  Revisions  to 
Price  Cap  Rules  for  AT&T  (CC  Docket  No. 
93-197).  Summary:  The  Commission  will 
consider  a  number  of  proposed  changes  to 
the  regulation  of  AT&T  under  price  caps. 
Proposed  changes  include  whether  to 
n;mo\-e  a  number  of  services  from  price 
caps  and  a  review  of  AT&T's  reports 
concerning  its  quality  of  service  under 
price  caps. 

.3— Common  Carrier — Title:  Proposed  708 
Refief  Plan  and  630  Numbering  Plan  Area 
Cx>de  buy  Ameritech — Illinois  (IAD  File 
No.  94—102).  Summary:  Ameritech.  in  its 
role  as  central  code  administrator,  has 
profKJsed  a  plan  to  resolve  number  exhaust 
in  Chicago  that  has  been  characterized  by 
petitioners  as  discriminatory. 

4— Common  Carrier  and  Cable  Services — 
Title:  Telephone  Company-Cable 
Television  Cross-Ownership  Rules, 
Sections  63.54-63.58.  Summary:  The 
Commission  will  consider  what  if  any 
safeguards  or  rules  changes  may  be 
necessary  or  appropriate  when  a  telephone 
company  wishes  to  provide  video 
programming  directly  to  subscribers. 

5--<Iable  Services — Title:  Implementation  of 
Sections  11  and  13  of  the  Cable  Television 
Consumer  Protection  and  Competiton  .^ct 
of  1992 — Horizontal  and  Vertical 
Ownership  Limits,  Cross-Ownership 
Limitations  and  Anti-Trafficking 
Provisions  (MM  Docket  No.  92-264). 
Summary:  The  Commission  will  consider 
petitions  for  reconsideration  concerning 
SM.ATV/cable  television  cross-ownership 
and  anti-trafficking  rules. 

6 — Wireless  Tele-Communications  and  Mass 
.Media — Title:  Streamlining  the 
Commission's  Antenna  Structure  Clearance 
Procedure  and  Revision  of  part  17  of  the 
Commission's  Rules  Concerning 
Construction,  Marking,  and  Lighting  of 
.Antenna  Structures.  Summary:  The 
Commission  will  consider  whether  to 
replace  the  current  antenna  structure 
clearance  process,  which  affects  all 
licensees  on  such  structures,  with  a 
simplified  registration  procedure  atTectiug 
only  structure  owners.  Further,  the 
Commission  will  consider  whether  to 
amend  its  rules  to  reflect  revised  FAA 
painting  and  lighting  recommendations. 


Additional  information  concerning 
this  meeting  may  bo  obtained  from 
Audrey  Spivack  on  Susan  Lewis  Sallet, 
Office  of  Public  Affairs,  telephone 
number  (202)  418-0500. 

Federal  Communications  Commission 
William  F.  Caton, 
Acting  Secretary 

[FR  Doc.  95-644  Filed  1-6-95.  1115  am] 
BILLING  CODE  6712-01-M 


AGENCY  HOLDING  THE  MEETING: 

EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  59  FR  67006, 
December  28.  1994. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  2:00  P.M.  (Eastern  Time) 

January  10.  1995. 

CHANGE  IN  THE  MEETING: 
Closed  Session 

The  closed  session  of  the  meeting  has  been 
cancelled. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Frances  M.  Hart.  Executive  Officer  on 
(202)  663-4070. 

Dated  January  5,  1995. 
Frances  M.  Hart. 

Executive  Officer,  Executive  Secretariat. 
IFRDoc.  95-642  Filed  1-6—95;  11  14  am) 

BILLING  CODE  67SO-0»-M 

FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Regular  Meeting 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of 
the  forthcoming  regular  meeting  of  the 
Farm  Credit  Administration  Board 
(Board). 

DATE  AND  TIME:  The  regular  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean  Virginia,  on  January  12,  1995, 
from  2:00  p.m.  until  such  time  as  the 
Board  concludes  its  business. 

FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Filhian,  Acting  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883-4025,  TDD  (703)  883-4444. 

ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive. 
McLean,  Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  of  the  Board  will  be  open  to  the 
public  (limited  space  available),  hi  order 
to  increase  the  accessibility  to  Board 
meetings,  persons  requiring  assistance 
should  malce  arrangements  in  advance. 


The  matters  to  be  considered  at  the 
meeting  are: 

Open  Session 

A.  Approval  of  Minutes 

B.  Reports 

1.  COOs  First  Quarter  FY  1995  Report 

a.  Derivatives  Workgroup  Report 

b.  Capital  Workgroup  Report 

c.  Cash  Management  Policy 
Dated:  January  5.  1995. 

Floyd  Fithian, 

Acting  Secretary,  Farm  Credit  Administration 
Board. 

(FR  Doc.  95-675  Filed  1-6-95;  2:25  pm) 

BILLING  CODE  670&-.01-P 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Tuesday. 
January  17.  1995. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W..  Washington,  D.C.  20551 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignmenls.  and 
salary  ac:lions)  involving  individual  Federal 
Reser\'e  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  pm  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  January  fi,  1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  95-713  Filed  1-6-95;  3:23  pm] 
BILLING  CODE  6210-01-P 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 

DATE:  Weeks  of  January  9,  16.  23.  and 

30,  1995. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville. 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  January  9 

Thursday,  January  12 

10:00  a.m. 
Briefing  on  Status  of  Activities  with  the 
Center  for  Nuclear  Waste  Regulatory 
Analvsis  (CNWRA)  (Public  Meeting) 


(Contact:  Shirley  Fortuna,  301-415- 

7804) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 

Meeting)  (if  needed) 
2:00  p.m. 
Briefing  by  ICRP/NCRP  on  the  Principles  ol 

Radiological  Protection  and  Their 

Application  in  Setting  Limits  and 

Constraints  for  the  Public  from  Radiation 

Sources  (Public  Meeting) 

Week  of  January  16— Tentative 

Tuesday,  January  17 

10:00  a.m. 
Briefing  by  Executive  Branch  (Closed — Ex 

1) 

Week  of  January  23 — ^Tentative 
Wednesday  January  25 

11:30  a.m. 
Affirmation/Discussicn  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  January  30 — Tentative 

Wednesday  February  1 

10:00  am. 
Briefing  by  Organization  of  Agreement 
States  (Public  Meeting) 
2:00  pm. 
Briefing  on  Core  Shroud  Issues  (Public 
Meeting) 

Thursday  February  2 
2.00  p.m. 
Briefing  On  NRC's  Initiatives  On 
Resf)onsiveness  To  The  Public  (Public 
.Meeting) 
3:30  p.m. 
Affirmation/Discussion  And  Vo'e  (Public 
Meeting)  (if  needed) 

Friday  Fehruar\-  3 

10:00  a.m. 

Periodic  Briefing  On  Operating  Reactors 
And  Fuel  Facilities  (Public  Meeting) 
2:00  pm 

Briefing  On  Advanced  Reactor  Technical 
Issues  (Public  .Meeting) 

Note:  Affinnation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Conunission  vote  on  this  dale. 

The  scheduJe  for  Commission 
meetings  is  subject  to  change  on  short 
notice. 

TO  VERIFY  THIS  STATUS  OF  MEETINGS  CALL: 
(Recording)— (301)  415-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Dr.  Andrew  Bates  (301)  415-1963 

Dated:  January  5,  1995. 
Andrew  L.  Bates, 

Chief  Operations  Branch,  Office  of  the 

Secretary 

|FR  Doc.  95-638  Filed  1-6-95;  10:15  ami 

BILLING  CODE  759(M)1-M 
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POSTAL  RAT^  COMMISSION 

DATE:  2:00  p.m.,  Januarj'  12. 


3  DO. 


TIME  AND 
1995. 

PLACE:  Con$ 
NW,  Suite 

STATUS:  Ch 
MATTERS  TO 
No.  R94-1- 
Reconsiderj  t 
2— Pendin 
CONTACT 
Charles  L. 
Commissior 
NW,  Wash! 
Telephone 
Charles  L.  CI 
Secretary: 
IF-K  Doc.  95-1 

BILUNG  COC£ 


rence  Room,  1333  H  Street, 
Washington,  DC  ZOZB't 

;ed. 

3E  CONSIDERED:  (1)  Docket 
Request  for 

ion.  (2)  Docket  No.  C93- 
gtParcel  Post  Rate  Complaint. 
PERSON  FOR  MORE  INFORMATION: 
app,  Secretary,  Postal  Rate 
,  Suite  300,  1333  H  Street, 
gton.  DC  20268-0001 
(202) 789-6840 

PP 


CI 


■|T^ 


JMI 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  TM95-1-55-001  and  RP94- 
331-004] 

Questar  Pipeline  Co.;  Notice  of 
Compliance  Tariff  Filing 

Correction 

In  notice  document  94-31277 
appearing  on  page  65766,  in  the  issue  of 
VVednesday,  December  21, 1994,  in  the 
third  column,  in  the  first  line,  the 
docket  number  should  read  as  set  forth 
above. 

BILLING  COOe  tS05-01-O 


Federal  Register 

Vol.  60,  No.  6 

Tuesday,  January  10,  1995 


DEPARTMENT  OF  JUSTICE 


DEPARTMENT  OF  TRANSPORTATION 


Immigration  and  Naturalization  Service    Coast  Guard 

[CGD  94-099] 


[INSNo.  1615E-94] 
RIN1115-AC30 


Expiration  of  Deferred  Enforced 
Departure  for  Nationals  of  El  Salvador 

Correction 

In  notice  document  94-30088 
beginning  on  page  62751,  in  the  issue  of 
Tuesday,  December  6,  1994,  make  the 
following  correction: 

On  page  62752,  in  the  second  column, 
in  the  fourth  Hne,  after  "asylum"  insert 
"application  until  the  date  of  the 
decision  by  the  asylum" 

BILLING  CODE  1505-01-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34947;  File  No.  SR-CBOE- 
94-38] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  the  Short  Sale  of 
Securities  in  the  Nasdaq  National 
Market 

Correction 

in  notice  document  94-28262 
begimiing  on  page  59262,  in  the  issue  of 
VVednesday,  November  16,  1994,  in  the 
first  column,  in  the  first  line,  the  docket 
number  should  read  as  sot  tirth  above. 

BILLING  COOE  1S06-01-O 


National  Offshore  Safety  Advisory 
Committee 

Correction 

In  notice  document  94-28579 
appearing  on  page  59816,  in  the  issue  of 
Friday,  November  18,  1994,  in  the 
second  column,  in  the  tvi'enty-fourth 
line,  the  word  "their"  should  read 
"other" 

BILLING  CODE  15(»-01-0 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Privacy  Act  of  1974:  Altered  System  of 
Records 

Correction 

In  notice  drvcument  94-28673 
begimiing  on  page  60045,  in  the  issue  of 
Monday,  November  21,  1994,  make  the 
following  correction: 

On  page  60047.  in  the  third  column, 
under  SYSTEM  MANAGER(S)  AND 
ADDRESSES:,  in  the  fifth  line  from  the 
bottom,  after  "Financial  Management' 
insert  "Records:  Director,  Division  n\ 
Financial  Management," 

BILLiNG  CODE  l&OS-OI-O 


Tuesday 
January  10,  1995 


AM   J 


s      i       S 


Part  II 

Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 


48  CFR  Part  33  et  al. 

Federal  Acquisition  Regulation;  Protests, 

Disputes,  and  Appeals;  Proposed  Rule 


Fas 
i  i 
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DEPARTMEIIT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADM  NISTRATION 


48  CFR  Part! 
[FAR  Case  94 
RIN  9000-AG:iB 


Federal 
Protests,  Di 


Acquisition  Regulation; 
sputes,  and  Appeals 


AGENCIES: 
Genernl  Serv 
and  National 
Administrati 
action:  Pro 


Dciiartment  of  Defenst,'  (DOD), 
ces  Administration  (GSA), 
Aeronautics  and  Space 
m  (NASA), 
rule. 


p  )sed 


Thi 


tc 


dated  Si 
Comn  lent 


SUMMARY: 
pursuant  to 
Streamlining 
355)  dated 
implement 
and  disputes 
procurement 
not  subject 
Budget  revie 
12866, 
DATES 

on  or  before 
considered  i 
rule. 

ADDRESSES: 
submit  writt 
Services  .* 
Secretariat 
room  4037. 
Please  cite 
corresponde 
FOR  FURTHER 
Craig  Hodge 
Leader  at  ( 7 
this  FAR  ens 
contai  t  liie 
GS  Buiiihng 
(202)501-4 
94-730,  Pr 


tie 


tl 


s  proposed  rule  is  issued 
le  Federal  Acquisition 
Act  of  1994  (Pub.  L.  103- 
Obtober  13,  1994,  to 

e  requirements  for  protests 
in  Government 
This  regulator^'  action  was 
Office  of  Management  and 
V  under  Executive  Order 
.eptember30,  1993. 
s  should  be  submitted 
AiiTih  13,  1995  to  be 
the  formulation  of  a  final 


Adri 


t  lat 


ot 

SUPPLEMENT/  RY 

A.  Barkgrou id 

The  Feder  i 
Act  of  1994. 
authorities 
acquisition 
burdensnnui 
requirement 
expected  in 
result  of  Fet 
Stream  lin  in 
include  cha: 
Commercial 
Simplified  .• 
Truth  in  Ne; 
Introductici 
Ni'twtirk. 


JMI 


33,  39,  42,  50,  and  52 
730] 


itcrested  parties  should 
n  comments  to:  General 

inistration,  F'AR 

18th  &  F  Streets,  NVV.. 
Washington,  DC  20405. 

case  94-730  in  all 
ice  related  to  this  case 
INFORMATION  CONTACT:  Mr. 
Protests/Disputes  Team 

)  274-8176  in  reference  to 

For  general  information. 
.•\R  Secretariat,  room  4037, 
Washington,  IX:  20405 

5.  Please  cite  FAR  ( <ise 
?sts.  Disputes,  and  .^ppeals. 


(VRS), 
\\! 
F\R 


C3 


s? 


/  o 


INFORMATION: 


1  .Acquisition  Strenmlining 
Pub.  L.  103-355,  provides 

streamline  the 
rocess  and  mir.iiTiize 
Government-uniqup 
.  Major  changes  that  can  be 
he  acquisition  pro<  es«.  as  a 
•ral  .Acquisition 
Act  implementation 
gos  in  the  areas  of 
Item  .Acquisition, 
( quisition  Procedures,  the 
oti.itions  .Act.  and 
of  the  Federal  .Acquisition 


This  notice  announces  proposed  FAR 
revisions  developed  under  FAR  Case 
94-730,  Protests,  Disputes,  and  Appeals. 
The  Act  changed  the  General 
Accounting  Office  (GAO)  protest 
procedures,  the  General  Services  Board 
of  Contract  Appeals  (GSBCA)  protest 
procedures,  and  the  alternative  dispute 
resolution  (ADR)  procedures.  This  rule 
reflects  those  changes  to  GAO,  GSBCA. 
and  ADR  procedures  that  require 
revisions  to  the  FAR. 

In  view  of  expected  benefits  to 
Government  and  industry  from  the  Act, 
FAR  implementation  was  formulated 
under  an  expedited  process.  The  FAR 
Council  is  interested  in  an  exchange  of 
ideas  and  opinions  with  respect  to  the 
regulatory  implementation  of  the  Act. 
For  that  reason,  the  FAR  Council  is 
conducting  a  series  of  public  meetings. 
However,  the  FAR  Council  has  not 
scheduled  a  public  meeting  on  this  rule 
(FAR  case  94-730)  because  of  the  clarity 
and  non-controversial  nature  of  the  rule. 
If  the  public  believes  such  a  meeting  is 
needed  with  respect  to  this  rule,  a  letter 
requesting  a  public  meeting  and 
outlining  the  nature  of  the  requested 
meeting  shall  be  submitted  to  and 
received  by  the  FAR  Secretariat  (see 
ADDRESSES  caption)  on  or  before 
February  9,  1995.  The  FAR  Council  will 
consider  such  requests  in  determining 
whether  a  public  meeting  on  this  rule 
should  be  scheduled. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  among  other  things,  it 
authorizes  a  higher  reimbursement  of 
attorney  costs  associated  with  a  GAO  or 
a  GSBCA  protest  to  small  businesses 
than  may  be  reimbursed  to  Idrge 
businesses.  An  Initial  Regulatory 
Flexibility  Analysis  has,  therefore,  not 
been  performed.  Comments  from  small 
entities  concerning  the  affected  FAR 
subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  should  cite  5  U.S.C.  601, 
et  spq.  (FAR  case  94-730),  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  F.AR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.J>.C.  350\.etseq. 


List  of  Subjects  in  48  CFR  Parts  33,  39. 
42,  50  and  52 

Government  procurement. 

Dateci:  December  29, 1994. 
Edward  C.  Loeb, 
Deputy  Project  Manager  for  the 
Implementation  of  the  Federal  Acquisition 
Streamlining  Act  of  1 994. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  33,  39.  42,  50,  and  52  be  amended 
as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  33,  39,  42,  50,  and  52  continues  to 
read  as  follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  33— PROTESTS,  DISPUTES, 
AND  APPEALS 

2.  Section  33.101  is  amended  by 
adding  in  alphabetical  order  the 
definitions  "Day"  and  "Filed";  and 
revising  the  definition  "Protest"  to  read 
as  follows: 

33.101    Definitions. 

Day,  for  the  purpose  of  this  subpart 
means  a  calendar  day,  unless  othenvise 
specified.  In  the  computation  of  any 
period — 

(a)  The  day  of  the  act,  event,  or 
default  from  which  the  designated 
period  of  time  begins  to  run  is  not 
included;  and 

(b)  The  last  day  after  such  act,  event, 
or  default  is  included  unless — 

(1)  Such  last  day  is  a  Saturday,  a 
Sunday,  or  a  legal  holiday;  or 

(2)  In  the  case  of  a  filing  of  a  paper 

at  any  appropriate  administrative  forum, 
such  last  day  is  a  day  on  which  weather 
or  other  conditions  causes  the  closing  of 
the  forum,  in  which  event  the  next  day 
that  is  not  a  Saturday,  Sunday,  or  legal 
holiday  is  included. 

Filed  means  the  receipt  of  any 
document  by  an  a'gency  before  its  close 
of  business.  Documents  received  after 
close  of  business  are  considered  filed  as 
of  the  next  day.  Unless  otherwise  stated, 
tlie  agency  clo.se  of  business  is 
presumed  to  be  4:30  p.m.  local  time. 
*        *        *        *        * 

Protest,  as  used  in  this  subpart,  means 
a  written  objection  by  an  interested 
party  to  any  of  the  following: 

(a)  A  solicitation  or  other  request  by 
an  agency  for  offers  for  a  contract  for  the 
procurement  of  property  or  services. 

(b)  The  cancellation  of  such  a 
solicitation  or  other  request. 

(c)  An  award  or  proposed  award  of 
such  a  contract. 

(d)  A  termination  or  cancellation  of  an 
award  of  such  a  contract,  if  the  written 
objection  contains  an  allegation  that  th  » 
termination  or  cancellation  is  based  in 
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whole  or  in  part  on  improprieties 
concerning  the  award  of  the  contract. 

3.  Section  33.102  is  sunended  by 
revising  paragraph  (a);  redesignating 
paragraphs  (b)  and  (c)  as  (c)  and  (e), 
respectively,  and  adding  new 
paragraphs  (b)  and  (d);  and  revising 
newly  designated  paragraphs  (e)(2)  and 
(e)(3)  to  read  as  follows: 

33.102    General 

(a)  Contracting  officers  shall  consider 
all  protests  and  seek  legal  advice, 
whether  protests  are  submitted  before  or 
after  award  and  whether  filed  directly 
with  the  agency,  the  General 
Accounting  Office  (GAO),  or  for 
automatic  data  processing  acquisitions 
under  40  U.S.C.  759  (ADP  contracts), 
the  General  Services  Board  of  Contract 
Appeals  (GSBCA  or  the  Board).  (See 
19.302  for  protests  of  small  business 
status  and  22.608-3  for  protests 
involving  eligibility  under  the  Walsh- 
Healey  Public  Contracts  Act.) 

(b)  if  in  connection  with  a  protest,  the 
head  of  an  agency  determines  that  a 
solicitation,  proposed  award,  or  award 
does  not  comply  with  the  requirements 
of  law  or  regulation,  the  heacl  of  the 
agency  may — 

(1)  Take  any  action  that  may  have 
been  taken  by  the  Comptroller  General 
in  the  event  of  a  GAO  protest;  and 

(2)  Pay  appropriate  costs  as  stated  in 
section  33.104(h). 
***** 

(d)  Protest  likely  after  award.  The 
contracting  officer  may  stay 
performance  of  a  contract  within  the 
time  period  contained  in  33.104(c)(1)  if 
the  contracting  officer  makes  a  written 
determination  that — 

(1)  A  protest  is  likely  to  be  filed;  and 

(2)  Delay  of  performance  is,  under  the 
circumstances,  in  the  best  interests  of 
the  United  States. 

(e)  *   *   * 

(2)  May  protest  to  the  GAO  in 
accordance  with  GAO  regulations  (4 
CFR  Part  21).  An  interested  party  who 
has  filed  a  protest  regarding  an  ADP 
procurement  with  the  GAO  may  not  file 
a  protest  with  the  GSBCA  with  respect 
to  that  procurement. 

(3)  May  protest  to  the  GSBCA 
regarding  an  award  of  an  ADP  contract 
in  accordance  with  GSBCA  Rules  of 
Procedure  (48  CFR  Chapter  61).  An 
interested  party  who  has  filed  a  protest 
regarding  an  ADP  procurement  with 
GSBCA  (40  U.S.C.  759(f))  may  not  JUe 
a  protest  with  the  GAO  with  respect  to 
that  procurement. 

4.  Section  33.103  is  amended  in 
paragraph  (b)(1)  by  removing  "or"  and 
inserting  "and";  by  revising  the  second 
and  third  sentences  of  (b)(2);  by  revising 
the  second  sentence  in  paragraph  (b)(4); 


and  by  adding  paragraph  (b)(5)  to  read 
as  follows: 

33.103  Protests  to  the  agency. 

***** 

(b)  •   •   * 

(2)  *   *   *  In  all  other  cases,  protests 
shall  be  filed  not  later  than  14  days  after 
the  basis  of  protest  is  known  or  should 
have  been  known,  whichever  is  earlier. 
The  agency  for  good  clause  shown,  or 
where  it  determines  that  a  protest  raises 
issues  significant  to  the  agency's 
acquisition  system,  may  consider  the 
merits  of  any  protest  which  is  not  filed 
timely. 
***** 

(4)  *   •   •  Failure  to  substantially 
comply  with  any  of  the  above 
requirements  may  be  grounds  for 
dismissal  of  the  protest. 

(5)  The  agency  should  furnish  a  copy 
of  the  written  protest  ruling  to  the 
protester  by  certified  mail  return  receipt 
requested,  or  by  any  other  method  that 
provides  evidence  of  receipt. 

5.  Section  33.104  is  amended — 

a.  By  revising  the  introductory  text; 

b.  By  adding  a  sentence  to  the  end  of 
paragraph  (a)(2)(ii); 

c.  By  revising  the  introductory  text  of 
paragraph  (a)(3)(i); 

d.  In  paragraph  (a)(3)(ii)(H)  by  adding 
a  "s"  to  "allegation"; 

e.  By  redesignating  paragraphs  (a)(5) 
through  (a)(7)  as  (a)(6)  through  (a)(8). 
respectively  and  adding  a  new 
paragraph  (a)(5); 

f.  By  revising  the  introductory  text  of 
newly  designated  paragraph  (a)(6); 

g.  In  the  third  sentence  of  paragraph 
(a)(6)(iii)  by  adding  a  "s"  to  "request"; 
and 

h.  By  revising  paragraphs  (c)(1).  and 
(c)(5);  and 

i.  By  revising  paragraphs  (f).  (g).  and 
(h). 

The  revised  text  reads  as  follows: 

33.1 04  Protests  to  GAO. 

Procedures  for  protests  at  the  GAO  are 
found  at  4  CFR  Part  21  (GAO  Bid  Protest 
Regulations).  In  the  event  this  section 
conflicts  with  4  CFR  Part  21 ,  4  CFR  Part 
21  governs. 

(a)*   •   • 

(2)  (ii)  *   *   •  However,  if  the  protestor 
has  identified  sensitive  information  and 
requests  a  protective  order,  then  the 
contracting  officer  should  obtain  a 
redacted  version  from  the  protestor  to 
furnish  to  other  interested  parties. 

(3)(i)  Upon  notice  that  a  protest  has 
been  filed  with  the  GAO.  the  contracting 
officer  shall  immediately  begin 
compiling  the  information  necessary  for 
a  report  to  the  GAO.  The  agency 
normallj  submits  a  complete  report  to 
the  GAO  within  35  davs  after  the  GAO 


notifies  the  agency  by  telephone  that  a 
protest  has  been  filed,  or  within  20  days 
after  receipt  from  the  GAO  of  a 
determination  to  use  die  express  option, 
unless  the  GAO — 
***** 

(5)  When  a  protest  is  filed  with  the 
GAO.  and  an  actual  or  prospective 
offeror  so  requests,  the  procuring  agency 
shall  establish  a  protest  file  and,  in 
accordance  with  any  applicable 
protective  orders,  provide  actual  or 
prospective  offerors  reasonable  access  to 
the  file.  However,  if  the  G.AO  dismisses 
the  protest  before  the  administrative 
report  is  submitted  then  no  protest  file 
need  be  established. 

(i)  The  protest  file  shall  consist  of  the 
agency  aciministrative  report. 

(ii)  Information  exempt  from 
disclosure  under  section  552  of  title  5, 
United  States  Code,  or  under  an 
applicable  protective  order,  may  be 
redacted  from  the  protest  file. 

(iii)  The  protest  file  shall  be  made 
available  within  a  reasonable  time  after 
submittal  of  the  agency  administrative 
report. 

(6)  The  GAO  may  issue  protective 
orders  which  establish  terms, 
conditions,  and  restrictions  for  the 
provision  of  any  document  to  an 
interested  party.  Protective  orders 
prohibit  or  restrict  the  disclosure  by  the 
party  of  procurement  sensitive 
information,  trade  secrets  or  other 
proprietary  or  confidential  research, 
development  or  commercial  information 
that  is  contained  in  such  document. 
Protective  orders  do  not  authorize 
withholding  any  dcx:uments  or. 
information  from  the  United  States 
Congress  or  an  executive  agency. 
***** 

(c)  Protests  after  award.  (1)  When  the 
agency  receives  notice  of  a  protest  from 
the  GAO  within  10  days  after  contract 
award  or  within  5  days  after  a  debriefing 
date  offered  to  the  protestor  for  any 
debriefing  that  is  required  by  15.1003. 
whichever  is  later,  the  contracting 
officer  shall  immediately  suspoi;  1 
performance  or  terminate  the  awarded 
contract,  except  as  provided  in 
paragraphs  (c)(2)  and  (3)  of  this  section. 
***** 

(5)  When  the  agency  receives  notice  of 
a  protest  filed  with  the  GAO  after  the 
dates  contained  in  paragraph  (r)(l),  the 
contracting  officer  need  not  suspend 
contract  performance  or  terminate  the 
awarded  contract  unless  the  contracting 
officer  believes  that  an  award  may  be 
invalidated  and  a  delay  in  receiving  the 
supplies  or  ser\ices  is  not  prejudicial  to 
the  Government's  interest. 
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of  costs.  (1)  If  the  GAO 
that  a  solicitation  for  a 
a  proposed  award  or  an 
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the  cost  of  living  or  a  special 


factor,  such  as  the  limited  availability  of 
qualified  attorneys  for  the  proceedings 
involved,  justifies  a  higher  fee.  The  cap 
placed  on  attorneys'  fees  for  businesses, 
other  than  small  businesses,  constitutes 
a  benchmark  as  to  what  constitutes  a 
"reasonable"  level  for  attorneys'  fees  for 
small  businesses! 

(4)  A  recommended  award  of  costs 
may  be  paid  by  the  agency  out  of  funds 
available  to  or  for  the  use  of  the  agency 
for  the  acquisition  of  supplies  or 
services.  Before  paying  a  recommended 
award  of  costs,  agency  personnel  should 
consult  legal  counsel.  Section  33.104(h) 
applies  to  all  recommended  awards  of 
costs  which  have  not  yet  been  paid. 

(5)  If  the  GAO  recommends  the 
agency  pay  costs  (as  defined  under 
paragraph  (h)(1)  of  this  section)  and  the 
agency  does  not  promptly  pay  the  costs, 
the  agency  shall  promptly  report  to 
GAO  the  reasons  for  the  failure  to  follow 
the  GAO  recommendation. 

(6)  Any  costs  the  contractor  receives 
under  this  section  shall  be  excluded 
from  all  proposals,  billings,  or  claims 
against  the  Government  and  such 
exclusions  should  be  reflected  in  the 
cost  agreement. 

6.  Section  33.105  is  amended — 

(a)  By  adding  an  introductory 
paragraph: 

(b)  By  revising  paragraph  (a)(1); 

(c)  In  paragraph  (a)(2)(ii)  by  removing 
"five"  and  inserting  "three"; 

(d)  By  revising  the  introductory  text  of 
paragraph  (d)(1); 

(e)  In  paragraph  (d)(l)(i)  by  removing 
"calendar": 

(f)  By  adding  paragraph  (d)(4); 

(g)  In  paragraph  (e)  by  reinoving  "45 
work"  and  inserting  "65"; 

(h)  By  redesignating  paragraphs  (f) 
and  (g)  as  (g)  and  (h)  and  adding  a  new 
paragraph  (f): 

(i)  By  revising  the  new  by  designated 
paragraphs  (g)(l)(i),  and  (g)(2); 

(j)  By  adding  paragraphs  (g)(3)  and 
(g)(4):  and 

(k)  By  revising  paragraph  (h). 

The  revised  text  reads  as  follows: 

33.105    Protests  to  GSBCA. 

Procedures  for  protests  at  the  GSBCA, 
are  found  at  48  CFR  chapter  61  (GSBCA 
Rules).  In  the  event  this  subpart 
conflicts  with  48  CFR  Chapter  61.  48 
CFR  Chapter  61  governs. 

(a)(1)  Upon  request  of  an  interested 
party  in  connection  with  any 
procurement  that  is  subject  to  this 
section  (including  any  such 
procurement  that  is  subject  to 
delegation  of  procurement  authority), 
the  GSBCA  shall  review  any  decision  by 
the  contracting  officer  that  is  alleged  to 
violate  a  statute,  a  regulation,  or  the 
conditions  of  a  delegation  of 


procurement  authority.  ADP  acquisition 
protests  not  covered  under  the  Federal 
Property  and  Administrative  Services 
Act  (40  U.S.C.  759)  may  not  be  heard  by 
the  GSBCA,  but  may  be  heard  by  the 
agency,  the  courts,  or  GAO.  A  protester 
shall  furnish  a  copy  of  its  complete 
protest  to  the  official  and  location 
designated  in  the  solicitation,  or  in  the 
absence  of  such  a  designation  to  the 
contracting  officer,  on  the  same  day  the 
protest  is  filed  with  the  GSBCA.  Any 
request  for  a  hearing  on  either  a 
suspension  of  procurement  authority  or 
on  the  merits  shall  be  in  the  protest. 
***** 

(d)(1)  If  a  protest  contains  a  timely 
request  for  a  suspension  of  procurement 
authority,  the  Board  will  hold  a  hearing. 
A  timely  request  for  suspension  of 
procurement  authority  is  one  that  is 
filed  before  award,  within  10  days  of 
award,  or  within  five  days  of  the  offered 
debriefing,  when  the  debriefing  is 
required  by  15.1003,  whichever  is  later 
The  Board  suspends  the  procurement 
authority  unless  the  agency  establishes 
that— 
***** 

(4)  A  suspension  shall  not  preclude 
the  agency  concerned  from  continuing 
the  procurement  process  up  to  but  not 
including  the  award  of  the  contract 
unless  the  Board  determines  such  action 
is  not  in  the  best  interests  of  the  United 
States. 
***** 

(f)  Any  agreement  that  provides  for 
the  dismissal  of  a  protest  and  involves 
a  direct  or  indirect  expenditure  of 
appropriated  funds  shall  be  made  part 
of  the  public  record  (subject  to  any 
protective  order  considered  appropriate 
by  the  Board)  before  dismissal  of  the 
protest.  If  an  agency  is  party  to  a 
settlement  agreement,  the  submission  of 
the  agreement  to  the  Board  shall  include 
a  memorandum,  signed  by  the 
contracting  officer  concerned,  that 
describes  in  detail  the  procurement,  the 
grounds  for  protest,  the  Government's 
position  regarding  the  grounds  for 
protest,  the  terms  of  the  settlement,  and 
the  agency's  position  regarding  the 
propriety  of  the  award  or  proposed 
award  of  the  contract  at  issue  in  the 
protest. 

(g)*  *  * 
(D*  •  * 
(i)  Filing  and  pursuing  the  protest, 

including  reasonable  attorney 
consultant,  and  expert  witness  fees, 
studies,  analyses,  tests;  and 

•        *        •        •        • 

(2)  Costs  awarded  under  paragraph 
(g)(1)  of  this  section  or  payments  of 
amounts  due  under  settlement 
agreements  shall  be  paid  out  in 


accordance  with  the  procedures 
provided  in  31  U.S.C.  1304  (the 
Permanent  Indefinite  Judgment  Food). 
The  agency  concerned  shall  reimburse 
that  fund  out  of  funds  available  for  the 
procurement. 

(3)  No  agency  shall  pay  a  party,  other 
than  a  small  business  concern  within 
the  meaning  of  section  3(a)  of  the  Small 
Business  Act  (see  19.001.  "Small 
business  concern"),  costs  under 
paragraph  (g)(1)  of  this  section — 

(i)  For  consultant  and  expert  witness 
fees  that  exceed  the  highest  rate  of 
compensation  for  expert  witnesses  paid 
by  the  Government;  or 

(ii)  For  attorneys'  fees  that  exceed 
SI  50  per  hour  unless  the  Board 
determines,  on  a  case  by  case  basis,  that 
an  increase  in  the  cost  of  living  or  a 
special  factor,  such  as  the  limited 
availability  of  qualified  attorneys  for  the 
proceedings  involved,  justifies  a  higher 
fee.  The  cap  placed  on  attorneys'  fees 
for  businesses,  other  than  small 
businesses,  constitutes  a  benchmark  as 
to  what  constitutes  a  "reasonable"  level 
for  attorneys'  fees  for  small  businesses. 

(4)  VVitliin  30  days  after  receipt  by  the 
agency  of  an  application  for  cost,  the 
agency  may  file  an  answer. 

(h)  The  GSBCA 's  final  decision  may 
be  appealed  by  the  agency  or  by  any 
interested  party,  including  any 
intervening  interested  parties,  as  set 
forth  in  the  Contract  Disputes  Act. 

7.  Section  33.106  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


33.106 
clause. 


Solicitation  provision  and  contract 


(a)  The  contracting  officer  shall  insert 
the  provision  at  52.233-2,  Service  of 
Protest,  in  solicitations  for  other  than 
simplified  acquisitions. 

***** 

8.  Section  33.201  is  amended  by 
revising  the  definition  "Alternate  means 
of  dispute  resolution";  and  in  the 
definition  "Claim"  by  removing  the 
amount  "550,000"  and  inserting 
"SIOO.OOO". 

33.201    Definitions. 

Alternate  dispute  resolution  (ADR) 
means  any  procedure  or  combination  of 
procedures  voluntarily  used  to  resolve 
issues  in  controversy  without  the  need 
to  resort  to  litigation.  These  procedures 
include,  but  are  not  limited  to.  assisted 
settlement  negotiations,  conciliation, 
facilitation,  mediation,  fact-finding, 
minitrials.  and  arbitration. 
***** 

9.  Section  33.206  is  revised  to  read  as 
follows: 


33.206  initiation  of  a  claim. 

(a)  Contractor  claims  shall  he 
submitted,  in  writing,  to  the  contracting 
officer  for  a  decision  within  6  years  after 
the  contractor  knew  or  should  have 
known  the  facts  and  circumstances 
giving  rise  to  the  issue  in  controversy 
unless  a  shorter  time  period  has  been 
agreed  to.  This  6  year  time  period  does 
not  apply  to  contracts  in  existence  as  of 
October  13, 1994.  that  contain  a  clause 
requiring  submittal  of  a  claim  earlier 
than  6  years  after  accrual  of  the  claim. 
The  contracting  officer  shall  document 
the  contract  file  with  evidence  of  the 
date  of  receipt  of  any  submission  from 
the  contractor  deemed  to  be  a  claim  by 
the  contracting  officer. 

(b)  The  contracting  officer  shall  issue 
a  written  decision  on  any  Govenmient 
claim  initiated  against  a  contractor 
within  6  years  after  accrual  of  the  claim. 
The  6  year  period  shall  not  apply  to  a 
Government  claim  against  a  contractor 
that  is  based  on  a  claim  by  the 
contractor  involving  fi-aud. 

33.207  [Amended] 

10.  Section  33.207  is  amended  in 
paragraph  (a)(1)  by  removing  "S50.000" 
and  inserting  "$100,000". 

33.208  [Amended] 

11.  Section  33.208  is  amended  in 
paragraph  (c)  by  removing  "as  defined 
in  33.201,". 

12.  Section  33.211  is  amended  in  * 
paragraph  (a)(4)(v)  by  removing  the 
amounts  "$10,000"  and  "$50,000"  and 
inserting  "$50,000"  and  "$100,000". 
respectively;  in  paragraphs  {c)(l),  (c)(2) 

,and  (e)  by  removing  the  amounts 
"550,000"  and  inserting  "$100,000"; 
and  by  revising  paragraph  (f)  to  read  as 
follows: 

33.211    Contracting  officer's  decision. 

***** 

(f)  In  the  event  of  undue  delay  by  the 
contracting  officer  in  rendering  a 
decision  on  a  claim,  the  contractor  may 
request  the  tribunal  concerned  to  direct 
the  contracting  officer  to  issue  a 
decision  in  a  specified  time  period 
determined  by  the  tribunal. 
***** 

13.  Section  33.214  is  amended  by 
redesignating  paragraphs  (b)  through  (d) 
as  (c)  through  (e)  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 


33.214 
(ADR). 


Alternative  dispute  resolution 


(b)  If  the  contracting  officer  rejects  a 
request  for  ADR  from  a  small  business 
contractor,  the  contracting  officer  shall 
provide  the  contractor  written 
explanation  citing  one  or  more  of  the 


conditions  in  5  U.S.C.  572(b)  or  such 
other  specific  reasons  that  ADR 
procedures  are  inappropriate  for  (he 
resolution  of  the  dispute.  In  any  case 
where  a  contractor  rejects  a  request  of 
an  agency  for  ADR  proceedings,  the 
contractor  shall  inform  the  agency  in 
WTiting  of  the  contractor's  specific 
reasons  for  rejecting  the  request. 


PART  3^-ACQUISmON  OF 
INFORMATION  RESOURCES 

14.  Section  39.002  is  amended  by 
redesignating  paragraph  (b)  as  (c)  and 
adding  a  new  paragraph  (b)  to  read  as 
follows: 

39.002    Delegations  of  procurement 
authority. 

***** 

(b)  The  Administrator  of  the  General 
Services  Administration,  or  the 
appropriate  official  of  any  agency 
authorized  to  issue  a  redelegation  of 
procurement  authority,  may  issue  a 
delegation  of  procurement  authority 
(DPA)  for  any  procurement  initiated  or 
contract  award  executed  without  the 
requisite  DPA.  If  the  Administrator  or 
other  appropriate  agency  official  issues 
a  DPA,  the  originally  executed  contract 
may  be  ratified  by  the  contracting 
agency.  Preaward  procurement  actions 
taken  prior  to  obtaining  a  DPA  do  not 
need  to  be  reaccomplished. 
***** 

15.  Subpart  42.15  is  added  to  read  as 
follows: 

Subpart  42. 15— Small  Business 
Contract  Administration 

42.1501     General. 

The  contracting  officer  shall  make 
every  reasonable  effort  to  respond  in 
WTiting  w ithin  30  days  to  any  written 
request  to  the  contracting  officer  from  a 
small  business  concern  with  respect  to 
a  contract  administration  matter.  In  the 
event  the  contracting  officer  cannot 
respond  to  the  request  within  the  30  day 
period,  the  contracting  officer  shall, 
within  such  period,  transmit  to  the 
contractor  a  wTitten  notification  of  the 
specific  date  the  contracting  officer 
expects  to  respond.  This  provision  shall 
not  apply  to  a  request  for  a  contracting 
officer  decision  under  the  Contract 
Disputes  Act  of  1978  (41  U.S.C.  601- 
613). 

PART  50— EXTRAORDINARY  ,. 

CONTRACTUAL  ACTIONS  * 

50.303    [Redesignated  as  50.303-1] 

16.  Section  50.303  is  redesignated  as 
50.303-1  and  a  new  50.303  heading  is 
added  to  read  as  follows: 
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50.303    Conti|act  adjustment 

*         • 

17.  Sectiori  50.303-2  is  added  to  read 
as  follows: 

50.303-2    Contractor  certification. 


seeking  a  contract 
lat  exceeds  the  simplified 
tjireshold  shall,  at  the  time 
submitted,  submit  a 
jy  a  person  authorized  to 
e  ^uest  on  behalf  of  the 

(a)  the  request  is  made  in 

(b)  the  supporting  data 
md  complete  to  the  best  of 
knowledge  and  belief. 


PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

18.  Sectiod  52.233-1  is  amended  by 
revising  the  i  late  of  the  clause,  the  third 
sentence  in  jiaragraph  (c),  and 
paragraph  (d|(l);  in  paragraph 
(d)(2)(i){A)  a  id  (e)  by  removing 
"$50,000"  ei  ch  place  it  occurs  and 
inserting  "$]  00,000";  and  by  revising 
paragraph  (g  to  read  as  follows: 

52.233-1    Oii  putes. 

•         •         •         •         * 

Disputes  (Dat« ) 


(c)  *   *  *  However,  a  written  demand  or 
written  assertion  by  the  Contractor  seeking 
the  payment  of  money  exceeding  SIOO.OOO  is 
not  a  claim  under  the  Act  until  certified  as 
required  by  subparagraph  (d)(2)  of  this 
clause.  *   *   * 

(d)(1)  A  claim  by  the  Contractor  shall  be 
made  in  writing  and,  unless  otherwise  stated 
in  this  contract,  submitted  within  6  years 
after  accrual  of  the  claim  to  the  Contracting 
Officer  for  a  written  decision.  A  claim  by  the 
Government  against  the  Contractor  shall  be 
subject  to  a  written  decision  by  the 
Contracting  Officer. 
***** 

(g)  If  the  claim  by  the  Contractor  is 
submitted  to  the  Contracting  Officer  or  a 
claim  by  the  Government  is  presented  to  the 
Contractor,  the  parties,  by  mutual  consent, 
may  agree  to  use  ADR.  If  the  Contractor 
refuses  an  offer  for  alternative  disputes 
resolution,  the  Contractor  shall  inform  the 
Contracting  Officer,  in  writing,  of  the 
Contractor's  specific  reasons  for  rejecting  the 
request.  When  using  arbitration  conducted 
pursuant  to  5  U.S.C.  575-580,  or  when  using 
any  other  ADR  technique  that  the  agency 
elects  to  handle  in  accordance  with  the 
ADRA,  any  claim,  regardless  of  amount,  shall 
be  accompanied  by  the  certification 
described  in  subparagraph  (d)(2)(iii)  of  this 
clause,  and  executed  in  accordance  with 
subparagraph  (d)(3)  of  this  clause. 


19.  Section  52.233-2  is  amended  by 
revising  the  date  of  the  clause;  and 
adding  paragraph  (c)  to  read  as  follows: 

52.233-2    Service  of  Protest. 


Service  of  Protest  (Date) 

***** 

(c)  In  this  procurement,  you  may  not 
protest  to  the  GSBCA  because  of  the  nature 
of  the  supplies  being  procured.  (Contracting 
Officer  shall  strike  the  word  "not"  where  the 
GSBCA  is  a  correct  forum.) 

(End  of  provision) 

20.  Section  52.233-3  is  amended  by 
revising  the  date  of  the  clause;  and  in 
paragraph  (a)  by  revising  the  first 
sentence  to  read  as  follows: 

52.233-3    Protest  after  Award. 

•  *  Vt  »  * 

Protest  After  Award  (Date) 

•  •         »  «  * 

(a)  Upon  receipt  of  a  notice  of  protest  (as 
defined  in  33.101  of  the  FAR)  or  a 
determination  that  a  protest  is  likely  (see 
FAR  33.102(d)),  the  Contracting  Officer  may, 
by  written  order  to  the  Contractor,  direct  the 
Contractor  to  stop  performance  of  the  work 
called  for  by  this  contract.  •   *   • 

•  •         •         «         • 

|FR  Doc.  95-482  Filed  1-9-95;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Teldcommunications  and 
Information  Administration 

Advisory  Coiinci!  on  the  National 
Information  Ihfrastructure;  Open 
Meeting 


AGENCY: 

and  Inform 
Commerce. 


Natl  )nal  Telecommunications 
atjon  Administration  (NTIA), 


action:  Notide 
meeting  of  th 
Council  on 
Infrastructun 
Executive 


is  hereby  given  of  a 
United  States  Advisor\' 
National  Information 
,  created  pursuant  to 
Orfier  12864,  as  amended. 


the 


summary:  Th  > 
Advisory  Coi 
Information 
advise  the 
matters  rela 
the  Nil.  In  a 
advise  the 
strateg\  for 
of  the  Nil 
integration  ol 
skills  that  ui 
affordable  to 
the  use  of 
information 
and  with  a  v 
information 
Department 


ted 

di 
Se:retarv 

por 
The 


Telecommun  icat 


Administration 

provide 

Council 


President  established  the 
ncil  on  the  National 
Ihfrastructure  (Nil)  to 
Se  :retary  of  Commerce  on 
to  the  development  of 
ition.  the  Council  shall 

on  a  national 
moting  the  development 
Nil  will  result  from  the 
hardware,  software,  and 
1  make  it  easy  and 
connect  people,  through 
unication  and 
hnology,  with  each  other 
St  array  of  services  and 
lesources.  Within  the 
Commerce,  the  National 
ions  and  Information 
has  been  designated  to 
secr«ftariat  sen'ices  to  the 


coinmi 


tact 


cf( 


Authority:  Executive  Order  12864,  signed 
by  President  Clinton  on  September  15, 1993, 
and  amended  on  December  30, 1993  and  June 
13.  1994. 

DATES:  The  Nil  Advisory  Council 
meeting  will  be  held  on  Thursday. 
January  26.  1995  from  8:45  a.m.  until 
4:30  p.m. 

ADDRESSES:  The  Nil  Advisory  Council 
meeting  will  take  place  at  the  SAS 
Institute,  501  SAS  Campus  Drive, 
Building  V.  Cary.  North  Carolina  27513. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Celia  Nogales.  Designated  Federal 
Officer  for  the  Advisory  Council  on  the 
National  Information  Infrastructure, 
National  Telecommunications  and 
Information  Administration  (NTIA); 
U.S.  Department  of  Commerce,  Room 
4892;  14th  Street  and  Constitution 
Avenue.  N.W.;  Washington.  D.C.  20230. 
Telephone:  202-482-1835;  Fax:  202- 
482-0979;  E-mail:  nii@ntia.doc.gov. 
SUPPLEMENTARY  INFORMATION:  A 
demonstration  of  the  North  Carolina 
Information  Highway  including  live, 
interactive-video  segments  on  current 
education,  health  care  and  economic 
development  applications  will  take 
place  prior  to  the  Advisory  Council 
meeting  and  will  begin  promptly  at  8:00 
a.m. 

Agenda 

1.  Opening  Remarks  by  the  Co-Chairs 
(Delano  Lewis,  Ed  XloCracken) 

2.  Guiding  Principles 

3.  Privacy  Principles 

4.  Universal  Access  Principles 


5.  Brief  remarks  by  Assistartt  Secretary 
of  Commerce  Larry  Irving 

6.  Public  Discussion,  Questions  and 
Answers 

7.  Next  Meeting  Date  and  Agenda  Items 

Public  Participation 

The  meeting  will  be  open  to  the 
public,  with  limited  seating  available  on 
a  first-come,  first-served  basis.  Any 
member  of  the  public  requiring  special 
services,  such  as  sign  language 
interpretation,  should  contact  Celia 
Nogales  at  202-482-1835. 

Any  member  of  the  public  may 
submit  written  comments  concerning 
the  Council's  affairs  at  any  time  before 
or  after  the  meetings.  Comments  should 
be  submitted  through  electronic  mail  to 
nii@ntia.doc.gov  or  to  the  Designated 
Federal  Officer  at  the  mailing  address 
listed  above. 

Within  thirty  (30)  days  following  the 
meeting,  copies  of  the  minutes  of  the 
Advisory  Council  meeting  may  be 
obtained  through  Bulletin  Board 
Services  at  202-501-1920.  202-482- 
1199.  over  the  Internet  at  iitf.doc.gov,  or 
from  the  U.S.  Department  of  Commerce, 
National  Telecommunications  and 
Information  Administration,  Room 
4892,  14th  Street  and  Constitution 
Avenue,  N.W.;  Washington,  D.C.  20230. 
Telephone  202-482-1835. 
Larry  Irving. 

Assistant  Sccri'taryfor  Communications  and 
Information. 

[PR  Doc.  95-522  Filed  1-9-95;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPaii|l7 

Endangered  and  Threatened  Wildlife 
and  Plants;  6-Month  Extension  and 
Reopening  of  Comment  Period  on  the 
Proposed  Rule  to  List  the  Sacramento 
Splittail  as  Threatened 

agency:  Fis|j  and  Wildlife  Service, 

Interior. 

ACTION:  Not:  ce  of  6-month  extension 

and  reopeni  ig  of  comment  period  on 

proposed  ru  e. 


Ti 


summary: 
Service  (Ser 
than  6  months 
decision  on 
Sacramento 
macrolepiditus) 


<  r 


^rt 


the  Ser\'ice 
the  Sacramehto 
species  purs  uant 
Species  Act, 
requires  the 
determination 
within  12  m  jnths 
month  extcr  si 
disagreemer  t 
sufficiency 
data  relevan 
Service  find  ; 
disagreemo 
accuracy  of 
therefore,  ex  tends 
respect  to  thp 
species. 
DATES:  The 
the  proposa 
public  comrtent 
45  days  and 
by  February 
ADDRES?£S: 
should  !.  •'  s: 
and  Wildliu 
Office,  2800 
Sacramento, 
FOR  FURTHEF 
Lesa  Meng 
(telephone 
(916) 979-2 


e  U.S.  Fish  and  Wildlife 
.ice)  extends  for  not  more 

the  time  to  make  a 
its  proposal  to  list  the 
splittail  [Pogonichthys 
On  January  6,  1994, 
blished  a  proposal  to  list 
splittail  as  a  threatened 
to  the  Endangered 
as  amended  (Act).  The  Act 
Service  to  make  a  final 
on  such  a  proposal 

but  provides  for  a  6- 
ion  if  substantial 
exists  regarding  the 
accuracy  of  the  available 
to  that  determination.  The 
that  thore  is  substantial 
regarding  sufficiency  or 
he  available  data  and, 
the  deadline  with 
decision  to  list  the 


in  its  genus 
exceed  40 
length  (Moy 
characterize^ 
distinct 
head,  usu 
of  the 
dorsal  lobe 
distingui 


<fl 
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eadline  for  final  action  on 
is  now  July  6,  1995.  The 

period  is  reopened  for 
comments  must  be  received 
24. 1995. 

Comments  and  materials 
bmitted  to  the  U.S.  Fish 
Service,  Sacramento  Field 
Cottage  Way,  E-1803, 
California  95825-1846. 
INFORMATION  CONTACT:  Dr. 
the  address  listed  above 

979-2725  or  facsimile 
23). 


:a: 


(116) 


SUPPLEMENTARY  INFORMATKDN: 

Background 

Sacramen  o  splittail  {Pogonichthys 
inacrolepidc  tus),  the  only  extant  species 
is  a  large  cyprinid  that  can 
c(  ntimeters  (16  inches)  in 
e  1976).  Adults  are 
by  an  elongated  body, 
nuchal  hump,  and  small,  blunt 
with  barbtls  at  the  corners 
subteininal  mouth.  The  enlarged 
the  caudal  fin 
the  splittail  from  other 


minnows  in  the  Central  Valley  of 
California.  Splittail  are  dull,  silvery-gold 
on  the  sides  and  olive-gray  dorsally. 
During  spawning  season,  pectoral, 
pelvic,  and  caudal  fins  are  tinged  with 
an  orange-red  color.  Males  develop 
small  white  nuptial  tubercles  on  the 
head. 

Splittail  are  endemic  to  California's 
Cenlr^il  Valley,  where  they  were  once 
widely  distributed  (Movie  1976). 
Historically,  splittail  were  found  as  far 
north  as  Redding  on  the  Sacramento 
River,  as  far  south  as  the  present-day 
site  of  Friant  Dam  on  the  San  Joaquin 
River,  and  as  far  upstream  as  the  current 
Oroville  Dam  site  on  the  Feather  River 
and  Folsom  Dam  site  on  the  American 
River  (Rutter  1908).  Recrcatijjnal  anglers 
in  Sacramento  reported  catches  of  50  or 
more  splittail  per  day  prior  to  damming 
of  these  rivers  (Caywood  1974).  The 
species  was  used  as  part  of  the  Central 
Valley  Native  .American  diet  (Caywood 
1974). 

In  recent  times,  dams  and  diversions 
have  increasingly  prevented  upstream 
access  to  large  rivers,  and  the  species  is 
now  apparently  restricted  to  a  small 
portion  of  its  former  range  (Moyle  and 
Yoshiyama  1992).  Splittail  enter  the 
lower  roach'^s  of  the  Feather  (Jones  and 
Stokes  1993)  and  American  Rivers 
(Ch<ir!t;s  Hanson,  State  Water 
Contractors,  in  lift.,  1093)  on  occasion: 
however,  the  species  now  is  largely 
confined  to  the  Delta,  Suisun  Bay, 
Suisun  Marsh,  and  Napa  Marsh.  The 
"Delta"  refers  to  all  tidal  waters 
contained  within  the  legal  definition  of 
the  San  Francisco  Bay-Sacramento-San 
Joaquin  River  Delta,  as  delineated  by 
section  12220  of  the  State  of  Cahfomia's 
Water  Code  of  1969.  Generally,  the  Delta 
is  contained  within  a  triangular  area 
that  extends  south  from  the  City  of 
Sacramento  to  the  confluence  of  the 
Stanislaus  and  San  Joaquin  Rivers  at  the 
southeast  comer  and  Chipps  Island  in 
Suisun  Bay. 

In  recent  years,  splittail  have  been 
found  most  often  in  slow  moving 
sections  of  rivers  and  sloughs  and  dead- 
end sloughs  (Moyle  et  al.  1982,  Daniels 
and  Moyle  1983).  Reports  from  the 
1950s,  however,  mention  Sacramento 
River  spawning  migrations  and  catches 
of  splittail  during  fast  tides  in  Suisun 
Bay  (Caywood  1974).  California 
Department  of  Fish  and  Game  survey 
data  from  the  last  15  years  indicate  that 
the  highest  catches  occurred  in  shallow 
areas  of  Suisun  and  Grizzly  Bays. 
Because  they  require  flooded  vegetation 
for  spawning  and  rearing,  splittail  are 
ft^quently  found  in  areas  subject  to 
flooding.  Historically,  major  flood 
basins,  distributed  throughout  the 
Sacramento  and  San  Joaquin  Valleys, 


provided  spawning  and  rearing  habitat. 
These  flood  basins  have  all  be  reclaimed 
or  modified  into  flood  control  structures 
(bypasses).  Although  primarily  a 
freshwater  species,  splittail  can  tolerate 
salinities  as  high  as  10  to  18  parts  per 
thousand  (Moyle  1976.  Moyle  and 
Yoshiyama  1992). 

Section  4(b)(6)  of  the  Act  requires  the 
Service  to  take  one  of  three  alternative 
actions  within  1  year  of  a  listing 
proposal:  (1)  Publish  a  final  regulation 
listing  the  species,  (2)  publish  a  notice 
that  the  listing  proposal  is  being 
withdrawn,  or  (3)  publish  a  notice  that 
the  1-year  time  period  is  being  extended 
under  section  4(b)(6)(B)(i).  That  section 
as  implemented  by  regulation  at  50  CFR 
424.17(a)(l)(iv).  provides  that  the 
Service  may  extend  the  1-year  period  for 
not  more  than  6  months  because  there 
is  "substantial  disagreement  among 
scientists  knowledgeable  about  the 
species  concerned  regarding  the 
sufficiency  or  accuracy  of  the  available 
data  relevant  to  the  determination." 

On  August  3  and  31,  1994,  the  State 
Water  Contractors  and  Central  Valley 
Project  Water  Association,  respectively, 
wrote  the  Service  requesting  a  6-month 
extension  alleging  scientific 
disagreement  with  the  listing  proposal. 
Additionally,  in  a  letter  dated 
September  8,  1994,  from  the  Secretary  of 
the  Resources  Agency,  the  State 
requested  more  time  for  the  Service  to 
consider  information  developed  for  the 
Biological  Assessment  for  the  Central 
Valley  Project/State  Water  Project 
operations  and  for  the  California 
Diepartment  of  Fish  and  Game  to 
complete  a  survey  of  splittail 
distribution  and  abundance.  The  survey 
was  conducted  to  determine  whether  a 
resident  splittail  population  occurred 
outside  the  Suisun  Bay-Delta  region. 
The  State's  letter  stated  that  completed 
study  results  would  be  available  to  the 
Service  in  January  1995. 

The  Service  finds  that  there  is 
substantial  disagreement  regarding  the 
possibility  of  a  resident  splittail 
population  upstream  of  the  Delta.  Such 
a  population  would  significantly 
expand  the  range  of  the  splittail 
reported  in  the  proposed  rule.  As  a 
result,  the  Service  extends  until  July  6. 
1995,  the  period  vidthin  which  to  make 
a  final  listing  determination  on  this 
species.  This  extension  will  enable  the 
Service  to  receive  and  analyze  the 
State's  final  study  results  scheduled  for 
release  in  January  1995.  In  addition,  the 
Service  solicits  additional  data 
regarding  the  status  of  the  Sacramento 
splittail  upstream  of  the  Delta  until 
February  24.  1995. 
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Authority 

The  authority  for  this  action  is  the 
Endangered  Sjjecies  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.) 

Dated:  January  3. 1995. 
MolUe  H.  Beattie. 
Director,  Fish  and  Wildlife  Senice. 
[PR  Doc.  95-523  Filed  1-9-95:  8:45  am) 
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DEPARTMBNT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 


3500 

-95-1538;  FR-2942-C-06] 


24CFRPar: 
[Docket  No. 
RIN  2502-AGI27 

Real  Estate  Settlement  Procedures 
Act,  Section  6  Transfer  of  Servicing  of 
Mortgage  Loans  (Regulation  X); 
Correction 


for 


agency:  Of  i 

Secretary 

Commi 

action: 


ce  of  the  Assistant 

Housing-Federal  Housing 
ssioiler  (HUD). 
Cor  ection  to  final  rule. 


Ti 


e  final  rule  published  on 
lb,  1994  (59  FR  65442), 

error  in  Appendix  MS-1  to 
t  le  Servicing  Disclosure 
I  is  published,  page  65455 
incl  ide  the  Acknowledgment  of 
L(  an  AppHcant  that  was 
i  1  the  rule  text.  Therefore, 
correctipn  replaces  page  65455  and 
missing  Acknowledgment, 
a  correction  is  made  to  a 


SUMMARY: 
December 
contains  an 
Fart  3500, 
Statement 
did  not 
Mortgage 
referenced 
this 

includes  th( 
In  addition, 


cross-reference  in  §  3500.21(e)  of  the 
rule. 

DATES:  This  correction  will  take  effect 
on  the  effective  date  of  the  final  rule, 
June  19, 1995.  However,  the  Department 
continues  to  encourage  persons  covered 
by  the  new  rule  to  implement  all  of  its 
provisions,  including  this  correction  to 
the  Acknowledgment  in  the  Servicing 
Disclosure  Statement,  earlier  than  the 
rule's  effective  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Williamson,  Director,  RESPA 
Staff,  Room  5239,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street,  SW.,  Washington,  DC  20410. 
telephone  (202)  708-4560.  The  TDD 
number  for  hearing-impaired  persons  is 
(202)  708^594.  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  Under  the 
Real  Estate  Settlement  Procedures  Act  of 
1974  (12  U.S.C.  2601  et  seq.).  the 
Secretary  is  to  publish  regulations 
implementing  the  requirements  in 
Section  6  (12  U.S.C.  2605)  concerning 
the  servicing  of  mortgage  loans.  The 
final  rule  published  on  December  19, 
1994,  contained  a  wrong  cross-reference 
and  an  error  in  the  Servicing  Disclosure 
Statement  in  one  of  the  appendices. 


Accordingly,  FR  Doc.  94-30413,  the 
final  rule  on  Real  Estate  Settlement 
Procedures  Act,  Section  6  Transfer  of 
Servicing  of  Mortgage  Loans  (Regulation 
X);  and  Real  Estate  Settlement 
Procedures  Act  (Regulation  X);  Escrow 
Accounting  Procedures:  Technical 
Correction,  published  December  19, 
1994  (59  FR  65442),  is  corrected  as 
follows: 

§3500.21    [Corrected] 

1.  On  page  65450,  in  the  third 
column,  in  the  first  sentence  of 

§  3500.21(e)(2)(i),  the  cross-reference  to 
"paragraph  (f)"  is  corrected  to  read 
"paragraph  (e)". 

Appendix  MS-1  to  Part  3500    [Corrected] 

2.  The  text  on  page  65455,  in 
Appendix  MS-1  to  Part  3500,  Servicing 
Disclosure  Statement,  is  corrected  by 
adding  a  second  paragraph  under  the 
Instructions  to  Preparer,  as  the 
instructions  begin  on  page  65454,  and 
by  adding  the  Acknowledgment  of 
Mortgage  Loan  Applicant,  including 
signature  and  date  lines,  to  read  as 
follows: 

BILUNG  CODE  4210-27-P 


The  information  m  Item  3(B)  is  for  the  previous  three  calendar  years.  The  information 
does  not  have  to  include  the  previous  caleDdar  year  if  the  statement  is  prepared  before  March  31 
of  the  next  calendar  year.  If  the  percentage  of  servicing  transferred  is  less  than  12J%,  the  word 
"nominal"  or  the  actual  percentage  amount  of  servicing  transfers  may  be  used.  If  no  servicing  was 
transferred,  "none"  may  be  placed  on  the  percentage  line;  if  all  servicing  was  transferred,  "all"  may 
be  placed  on  the  percentage  line.] 


ACKNONVLEDGMENT  OF  MORTGAGE  LOAN  APPUCANT 


lAve  have  read  this  disclosure  form,  and  understand  its  contents,  as  evidenced  by  my/our 
signature(s)  below.   lAve  understand  that  this  acknowledgment  is  a  required  part  of  the  mortgage 
loan  appUcation. 


APPLICANTS  SIGNATURE 


CO-APPLICANT'S  SIGNATURE 


DATE 


BILUNQ  CODE  4210-27-C 

Dated:  Januan,-  3.  \99S. 
Camille  E.  Acevedo, 

Assistant  General  Counsel  for  Regulations. 
[FR  Doc.  95-553  Filed  1-9-95:  8:45  am) 
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DEPARTMtNT  OF  HOUSING  AND 
URBAN  D^ELOPMENT 

Office  of  the  Assistant  Secretary  for 

Public  and  Indian  Housing 

I 

[Docket  No.  |4-95-<J851;  FR-3803-N-01I 

Public  and  f  ndian  Housing  Youth 
Sports  Prodram;  Funding  Availability 

agency:  Of  Ice  of  the  Assistant 
Secretary  f(  r  Public  and  Indian 
Housing.  H  JD. 

ACTION:  No  ice  of  Funding  Availability 
(NOFA). 


SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  and  have  been  assigned 
OMB  control  number  2577-0140. 


summary:  T  his  NOFA  announces  HUD's 
FY  1995  fu  iding  of  $13,925,000  for  the 
Youth  Spoi  ts  Program  (YSP)  to  be  used 
for  sports,  (  uhural,  educational, 
recreationa  .  or  other  activities  designed 
to  appeal  t(  youth  as  alternatives  to  the 
drug  envin  nment  in  public  or  Indian 
housing  de  .-elopments.  In  the  body  of 
this  docum  ent  is  information 
concerning  the  purpose  of  the  NOFA, 
applicant  e  igibility,  available  amounts, 
selection  c:  iteria.  and  application 

including  how  to  apply  and 

ons  will  be  made. 


processmg 
how  select 


DATES:  Application  is  due  March  13, 
1995.  at  3:(  0  PM  local  time,  at  the  local 
HUD  field  office  or,  in  the  case  of  IHAs. 
in  the  loca  HUD  Office  of  Native 
American  'rograms.  with  jurisdiction 
over  the  PI  lA  or  IHA. 

FOR  FURTHIR  INFORMATION  ON  THE  PUBUC 
AND  INDIAN  HOUSING  YOUTH  SPORTS 
PROGRAM,  ^UBLIC  HOUSING  CONTACT: 
Robin  Pric  lard,  Cririie  Prevention  and 
Security  D  vision  (CPSD),  Office  of 
Communit  v  Relations  and  Involvement 
(OCRI).  Public  and  Indian  Housing. 
Departmer  t  of  Housing  and  Urban 
Development,  451  Seventh  Street.  S.W., 
Washington,  D.C.  20410.  telephone 
(202)  708-1197.  A  telecommunications 
device  (TE  D)  for  speech  and  hearing 
impaired  individuals  is  available  at 
(202)  708-  D850.  (These  are  not  toll-free 
telephone  numbers.) 

FOR  FURTH  :R  INFORMATION  ON  THE  PUBLIC 
AND  INDIAN  HOUSING  YOUTH  SPORTS 
PROGRAM  POR  NATIVE  AMERICAN 
PROGRAMS  CONTACT:  Tracy  Outlaw. 
Office  of  ^  ative  American  Programs. 
Public  anc  Indian  Housing.  Department 
of  Housin  ;  and  Urban  Development, 
Room  B-1 33.  451  Seventh  Street,  S.W.. 
Washingtc  n,  D.C.  20410,  telephone 
(202)  708-0088.  A  telecommunications 
device  (TI  ID)  for  speech  and  hearing 
impaired  ndividuals  is  available  at 
(202)  708-  0850.  (These  are  not  toll-free 
telephone  numbers.' 


JMI 


nationwide  basis,  each  applicant  may 
submit  only  one  application.  The 
maximiun  annual  Youth  Sports  grant 
amount  per  applicant  is  $125,000.  As 
more  fully  explained  below,  applicants 
must  supplement  grant  funds  with  an 
amount  of  funds  from  non-Federal 
sources  equal  to  or  greater  than  50 
percent  of  the  amount  provided  by  the 
grant. 
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I.  Purpose  and  Substantive  Description      i^j  Eligibility 


(a)  Authority 

(1)  This  program  is  authorized  by 
Section  520  of  the  National  Affordable 
Housing  Act  (NAHA)  (approved 
November  28.  1990.  Pub.  L.  101-625).  as 
amended  by  section  126  of  the  Housing 
and  Community  Development  Act  of 
1992  (HCDA  1992)  (Pub.  L.  102-550. 
approved  October  28.  1992). 

(2)  24  CFR  part  135.  Section  3  of  the 
Housing  and  Urban  Development  Act  of 
1968  (12  U.S.C.  1701u)  and  the 
regulations  at  24  CFR  part  135  (see  June 
30.  1994  Interim  Rule,  59  FR  33866)  are 
applicable  to  funding  awards  made 
under  this  NOFA.  One  of  the  purposes 
of  the  assistance  is  to  give  to  the  greatest 
extent  feasible,  and  consistent  with 
existing  Federal,  State,  and  local  laws 
and  regulations,  job  training, 
emplojTnent,  contracting  and  other 
economic  opportunities  to  public 
housing  residents  and  other  low  and 
very-low  income  persons  (section  3 
residents)  and  business  concerns  which 
provide  economic  opportunities  to 
section  3  residents  (section  3  business 
concerns). 

(b)  Allocation  Amounts 

Section  126(a)  of  HCDA  (1992) 
provides  that  five  percent  of  any  amount 
made  available  in  any  fiscal  year  for  the 
Drug  Elimination  Program  shall  be 
available  for  Youth  Sports  Program 
grants.  The  Departments  of  Veterans 
Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act  1995. 
(approved  September  28, 1994,  Pub.  L. 
103-327),  (95  App.  Act)  appropriated 
S290  million  for  the  Drug  Elimination 
Program  in  FY  1995.  After  deductions 
for  Technical  Assistance  (510  million) 
and  Clearinghouse  ($1.5  million),  this 
appropriation  results  in  $13,925,000  as 
the  amount  set  aside  for  the  Youth 
Sports  Program. 

Program  funds  are  to  be  used  for 
sports,  cultural,  educational, 
recreational,  or  other  activities  designed 
to  appeal  to  youth  as  alternatives  to  the 
drug  environment  in  public  or  Indian 
housing  developments.  Because  of  the 
limited  amount  of  fimding  appropriated 
for  this  program,  and  to  ensure  that  the 
program  is  implemented  on  a  broad. 


(1)  Eligible  Applicants 

Funding  for  this  program  in  FY  1995 
is  limited  to  PHAs  and  IHAs.  Although 
Section  520  of  NAHA  lists  seven 
categories  of  entities  qualified  to  roceivo 
grants  (States;  units  of  general  lot,al 
government;  local  park  and  recreation 
districts  and  agencies;  pubUc  housing 
agencies  (PHAs);  nonprofit 
organizations  providing  youth  sports 
services  programs;  Indian  tribes;  and 
Indian  housing  authorities  (IHAs)),  and 
HCDA  1992  section  126(b)  added 
institutions  of  higher  learning  that  have 
never. participated  in  a  Youth  Sports 
program  as  eligible  applicants,  the  95 
App.  Act  limited  the  funding  for  the 
Drug  Elimination  Program  to  PHAs  and 
IHAs  only.  Since  the  funding  of  the 
Youth  Sports  Program  is  dependent  on 
the  appropriation  for  the  Drug 
Elimination  Program,  the  limitations 
that  apply  to  Drug  Elimination  affect 
Youth  Sports  as  well.  Therefore,  for  FY 
1995  only  PHAs  and  IHAs  are  eligible 
applicants  for  Youth  Sports  Program 
Funding. 

In  designing  an  activity  for  funding. 
PHA  and  IHA  applicants  shall  consult 
with  RMCs/RCs  where  they  exist,  and 
with  other  entities  that  would  be 
eligible  for  funding  under  this  program, 
as  listed  above,  with  at  least  two  years 
of  e.xperience  in  designing  or  operating 
sports,  cultural,  recreational, 
educational  or  other  activities  for  youth. 
Eligible  local  entities  that  are  affiliates 
of  national  organizations  may  rely  on 
the  experience  of  the  national 
organization  for  this  purpose.  These 
consuhations  will  provide  applicants 
with  valuable  resident  input  and  will 
involve  entities  with  experience  in 
designing  and  implementing  the  eligible 
types  of  activities  under  this  program 
with  PHA  and  IHA  applicants  that  may 
not  have  this  type  of  experience.  These 
experienced  entities  may  establish  a 
sub-contracting  relationship,  in 
accordance  with  24  CFR  part  85,  with 
the  PHA/IHA  if  deemed  appropriate  by 
the  grantee  to  further  their  public/ 
private  partnership.  This  consultation 
process  will  also  provide  entities  that 
are  not  PHAs  or  IHAs  with  a  greater 
appreciation  and  understanding  of  thi- 


operations  and  problems  of  public  and 
Indian  housing  developments.  The  end 
result  will  be  more  effective  program 
activities  that  make  more  efficient  use  of 
program  funds.  This  result  is  expected 
because  it  draws  upon  and  combines  the 
expertise  of  PHA  and  IHA  applicants 
with  respect  to  the  operations  and 
problems  of  public  and  Indian  housing 
developments,  and  the  expertise  of 
other  entities  with  respect  to  designing 
and  implementing  youth  activities. 

(2)  Eligible  Activities 

Youth  Sports  Program  funds  may  be 
used  to  assist  in  carrying  out  sports, 
cultural,  recreational,  educational  or 
other  activities  /or  youth  in  any  of  the     - 
following  manneis: 

(i)  Acquisition,  construction,  or 
rehabilitation  of  community  centers, 
parks,  or  playgrounds  is  an  eligible 
activity  under  the  Vouth  Sports 
Program. 

(A)  Acquisition,  construction  or 
rehabilitation  costs  shall  not  be 
approved  unless  the  applicant 
demonstrates  the  need  for  the  type  of 
facilities  to  be  assisted  by  the  grant 
(Section  III. (a)(3)  of  this  NOFA). 

(B)  Facilities  that  receive  Youth 
Sports  funding  must  be  used  primarily 
for  youth  from  the  public  or  Indian 
housing  developments  in  which  the 
funded  facility  is  operated  (Section 
III.(a)(2)(ii)  and  III.(a)(10)(iii)  of  this 
NOFA). 

(C)  Facilities  (community  centers, 
parks,  or  playgrounds)  acquired, 
constructed,  or  rehabilitated  under  this 
program  must  be  on  or  adjacent  to  the 
premises  of  the  pubfic  housing 
development  identified  in  the 
application  for  assistance  under  this 
program.  In  the  case  of  Indian  Housing 
Authorities,  the  applicant  must  specify 
how  youth  from  IHA  developments  will 
have  access  to  the  facility,  since  IHAs 
often  cover  large  areas  (Section  III. (a)(9) 
of  this  NOFA). 

(D)  Facilities  receiving  Youth  Sports 
funding  must  comply  with  any 
applicable  local  or  tribal  building 
requirements  for  recreational  facilities 
(Section  III.(a)(2)(iii)  of  this  NOFA). 

(E)  Facilities  receiving  Youth  Sports 
funding  must  be  used  for  Youth  Sports 
activities  commensurate  with  the  extent 
of  the  Youth  Sports  funding.  For 
example,  if  a  facility's  operation  is 
funded  60  percent  by  a  Youth  Sports 
grant,  then  it  must  be  used  at  least  60 
percent  for  Youth  Sports  activities. 

(F)  In  accordance  with  the 
requirements  of  24  CFR  8.21,  facilities 
should  be  designed  and  constructed  to 
be  readily  accessible  to  and  usable  by 
individuals  with  handicaps.  Alterations 
to  existing  facilities  shall,  to  the 


maximum  extent  feasible,  make  them 
readily  accessible  to  and  usable  by 
individuals  with  handicaps. 

(G)  In  accordance  with  the 
requirements  of  24  CFR  8.20,  no 
qualified  applicant  with  handicaps 
shall,  because  a  recipient's  facilities  are 
inaccessible  to  or  unusable  by 
individuals  with  handicaps,  be  denied 
the  benefit  of,  be  excluded  from 
participation  in,  or  otherwise  be 
subierted  to  discrimination  in  the 
program. 

(ii)  Redesigning  or  modifying  public 
spaces  in  public  or  Indian  housing 
developments  to  provide  increased 
utilization  of  the  areas  by  Youth  Sports 
activities  is  an  eligible  activity  under 
this  program. 

(A)  The  construction  of  sports 
facilities  on  public  or  Indian  housing 
property  to  implement  Youth  Sports 
activities  is  permitted  oiider  this 
program.  These  facilities  may  include, 
but  not  be  limited  to.  baseball 
diamonds,  basketball  courts,  football 
fields,  tutoring  centers,  swimming 
pools,  soccer  fields,  public  or  Indian 
housing  community  centers,  and  tennis 
courts. 

(iii)  Provision  of  public  services, 
including  salaries  and  expenses  for  staff 
of  youth  sports  programs,  cultural 
activities,  transportation  costs, 
educational  programs  relating  to  drug 
abuse,  and  sports  and  recreation 
equipm.ent  are  eligible  activities  under 
this  program. 

(Aj  Educational  programs  for  youth 
relating  to  illegal  drug  use  are  permitted 
under  this  section.  The  program  must  be 
formally  organized  and  provide  the 
knowledge  and  skills  youth  need  to 
make  informed  decisions  on  the 
potential  and  immediate  dangers  of  drug 
abuse  and  involvement  with  illegal 
drugs.  Grantees  may  contract  with  drug 
education  professionals  to  provide  the 
appropriate  training  or  workshops. 
These  educational  programs  may  be  part 
of  organized  sports  activities  or  other 
eligible  youth  activities. 

(B)  Activities  providing  an  economic/ 
educational  orientation  for  Youth  Sports 
Program  participants  are  eligible  for 
funding  as  public  services.  These 
activities  must  provide,  for  public  or 
Indian  housing  youth,  the  opportunities 
for  interaction  with,  or  referral  to, 
higher  educational  or  vocational 
institutions,  and  develop  the  skills  of 
program  participants  to  pursue 
educational,  vocational,  and  economic 
goals.  These  activities  may  also  provide 
public  or  Indian  housing  youth  the 
opportunity  to  interact  with  private 
sector  businesses  in  their  community 
with  the  purpose  of  promoting  the 
development  cf  educational,  vocational. 


and  economic  goals  in  public  or  Indian 
housing  youth. 

(C)  The  cost  of  the  initial  purchase  of 
sports  and  recreation  equipment  to  be 
used  by  program  participants  is 
permitted  under  this  program. 

(D)  Cultural  and  recreational 
activities,  such  as  ethnic  heritage 
classes,  and  art,  dance,  dralna  and 
music  appreciation  and  instruction 
programs  are  eligible  Youth  Sports 
Program  activities. 

(E)  Youth  leadership  skills  training  for 
program  participants  is  permitted  under 
this  prograjn.  These  activities  must 
provide  opportunities  designed  to 
involve  public  and  Indian  housing 
youth  in  peer  leadership  roles  in  the 
implementation  of  program  activities, 
for  example,  as  team  or  activity 
captains,  counselors  to  younger  program 
participants,  a.^sistant  coaches,  and 
equipment  or  supplies  managers. 
Grantees  may  contract  with  youth 
trainers  to  provide  services  which  may 
include  training  in  peer  pressure 
reversal,  resistance  or  refusal  skills,  goal 
planning,  parenting  skills,  and  other 
relevant  topics. 

(F)  Transportation  costs  directly 
related  to  Youth  Sports  activities  (for 
example,  leasing  a  vehicle  to  transport 
a  Youth  Sports  team  to  a  game)  are 
eligible  program  expenses. 

(G)  The  purchase  of  vehicles  under 
this  program  is  prohibited. 

(H)  Liability  insurance  costs  directly 
related  to  Youth  Sports  activities  are 
eligible  program,  expenses. 

(3)  Threshold  requirements  for 
funding. 

Every  activity  proposed  for  funding 
under  the  Youth  Sports  Pitjgram  must 
satisfy  each  of  the  following 
requirements  or  it  will  not  be 
considered  for  funding; 

(i)  The  activity  must  be  operated  as. 
in  conjunction  with,  or  in  furtherance 
of.  an  organized  program  or  plan 
designed  to  eliminate  drugs  and  drug- 
related  problems  in  the  public  or  Indian 
housing  development  or  developments 
for  which  the  activity  is  proposed.  (See, 
Section  III.(a){7),  below,  of  this  NOFA.) 

(ii)  The  activity  for  which  fimding  is 
sought  must  be  conducted  with  respect 
to  public  or  Indian  housing  sites  that 
HUD  determines  have  a  substantial 
problem  regarding  the  use  or  sale  of 
illegal  drugs. 

(A)  The  determination  required  in 
paragraph  (ii)  will  be  made  on  the  basis 
of  information  submitted  in  the 
applicant's  plan  as  described  below  in 
"Checklist  of  Application  Submission 
Requirements,"  Section  III.(a)(7). 

(iii)  The  activities  or  facilities  fimded 
by  Youth  Sports  grants  must  sen-e 
primarily  youth  ht>m  the  public  or 
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Indian  housing  developments  for  which 
the  activiti  js  or  facilities  are  operated. 
(See.  Sectii  in  III.(a)(10),  below.) 

(iv)  App  icants  must  pro\ide  a 
workplan  (  etailing  a  timeline  for  the 
implement  ition  of  activities  and  a 
budget  for  ;he  activity  or  activities  for 
which  funding  is  sought,  as  required  by 
Sections  II  .(a)(4)  and  (5).  below. 

Jv)  AppI  cants  must  be  able  to 
supplemer  t  the  amount  provided  by  a 
grant  under  the  Youth  Sports  Program 
with  an  an  ount  of  funds  from  non- 
Federal  SOI  irces  equal  to  or  greater  than 
50  percent  of  the  amount  provided  by  . 
the  grant.  (See  Section  ni.(a)(2)(ii), 
below.)  Fu  ids  from  non-Federal  sources 
are  funds  t  le  applicant  receives  for  the 
Youth  Sports  activities  identified  in  its 
applicatioi  i  from  the  following: 

(A)  State  s; 

(B)  Unit!  of  general  local  government 
or  agenciei  of  such  governments; 

(C)  India  n  tribes; 

(D)  Privc  te  contributions; 

(E)  Any  lalary  paid  to  staff  to  carry 
out  the  Yo  ith  Sports  activities  of  the 
applicant,  computed  as  follows: 

(1)  Only  that  portion  of  staff  salaries 
representing  time  that  will  be  spent  on 
new  and  a  iditional  duties  directly 
involved  v  rith  Youth  Sports  activities 
may  quali;  y  as  funds  from  non-Federal 
sources; 

(2)  Staff  salaries  that  are  paid  with 
Youth  Spcrts  funds  do  not  qualify  as 
funds  froni  non-Federal  sources  for  the 
purpose  o  this  program; 

(F)  The  ralue  of  the  time  and  ser\'ices 
contribute  i  by  volunteers  to  carry  out 
the  progra  n  of  the  grant  recipient  to  be 
determine  i  as  follows: 

(1)  Exce  )t  as  set  out  in  paragraph  (2), 
below,  the  value  of  time  and  services 
contribute  d  by  volunteers  is  to  be 
computed  on  the  basis  of  five  dollars 
per  hoiu; 

(2)  Whe  e  the  volunteer  is  a 
profession  al  or  a  person  with  special 
training  performing  a  service  directly 
related  to  he  profession  or  special 
training,  t  le  value  of  the  service  is  to  be 
computed  on  the  basis  of  the  usual  and 
customary  hourly  rate  paid  for  the 
service  in  the  community  where  the 
Youth  Spc  rts  activity  is  located; 

(G)  The  lvalue  of  any  donated  material, 
equipmen  ,  or  building,  computed  on 
the  basis  c  f  the  fair  market  value  of  the 
donated  it  jm(s)  at  the  time  of  the 
donation; 

(1)  The  ipplicant  must  document  the 
fair  marke  t  value  of  donated  items  by 
referencin  j  bills  of  sale,  advertised 
prices,  or  ippraisals.  not  more  than  one 
year  old  a  id  taken  from  the  community 
where  the  item  or  the  Youth  Sports 
activity  is  located  (whichever  is  more 
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appropriate),  of  identical  or  comparable 
items; 

(H)  The  value  of  any  lease  on  a 
building,  or  part  of  a  building, 
computed  on  the  basis  of  the  fair  market 
value  of  a  lease  for  similar  property 
similarly  situated. 

(1)  The  applicant  must  document  the 
fair  market  value  of  a  lease  by 
referencing  an  existing,  or  no  more  than 
one  year  old.  lease  from  the  building 
involved;  or  evidence,  such  as 
advertisements  or  appraisals,  of  the 
value  of  leases  for  comparable 
buildings. 

(vi)  Grant  funds  provided  under  this 
program  and  any  State,  tribal,  or  local 
funds  used  to  supplement  grant  funds 
under  this  program  may  not  be  used  to 
replace  other  public  funds  previously 
used,  or  designated  for  use,  for  the 
purpose  of  this  program.  (See,  Section 
III.(a)(2)(vi). 

(d)  Selection  Criteria 

Each  application  for  a  grant  award 
that  is  submitted  in  a  timely  manner  to 
the  local  HUD  field  office  or,  in  the  case 
of  IHAs,  to  the  appropriate  HUD  Office 
of  Native  American  Programs,  and  that 
otherwise  meets  the  requirements  of  this 
NOFA.  will  be  evaluated.  An 
application  must  receive  a  minimum 
score  of  65  points  out  of  the  maximum 
of  100  points  that  may  be  awarded 
under  this  competition  to  be  eligible  for 
funding.  Grants  will  be  awarded  to  the 
three  highest-ranked,  eligible  PHA 
applications  within  each  of  the 
following  10  groupings  of  Area  and 
State  Offices: 
New  England 
New  York.  New  Jersey 
Mid-Atlantic 
Southeast 
Midwest 
Great  Plains 
Rocky  Mountain 
Southwest 
Northwest/Alaska 
Pacific/Hawaii 

In  addition,  grants  will  be  awarded  to 
the  three  highest-ranked,  eligible  IHA 
applications  on  a  nation-wide  basis, 
subject  to  the  following  condition:  of  the 
total  grants  awarded  to  IHAs.  the 
Director  of  ON  AP  retains  the  authority 
to  insure  that  each  Field  Office  of  Native 
American  programs  receives  a  minimum 
of  one  eligible  grant.  This  means  that 
before  an  award  is  made  to  an  IHA  from 
the  jurisdiction  of  a  Field  ONAP  in 
which  an  IHA  has  already  received  an 
award,  that  award  may  be  made  to  the 
next  highest  scoring  IHA  from  the 
jurisdiction  of  a  Field  ONAP  in  which 
no  IHA  has  yet  received  an  award. 

All  of  the  remaining  eligible 
applications,  both  PHAs  and  IHAs.  will 


then  be  placed  in  overall  nation-wide 
ranking  order,  with  the  remaining  funds 
granted  in  order  of  rank,  except  as 
discussed  above  for  IHAs.  until  all 
funds  are  awarded.  The  following 
criteria  will  be  used  to  evaluate  eligible 
applications: 

(1)  The  extent  to  which  the  Youth 
Sports  activities  to  be  assisted  with  the 
grant  address  the  particular  needs  of  the 
area  to  be  ser\'ed  by  the  activities  and 
the  applicant  employs  methods, 
approaches,  or  ideas  in  the  design  or 
implementation  of  the  activities 
particularly  suited  to  fulfilling  the  needs 
(whether  such  methods  are 
conventional  or  unique  and  innovative). 
(Maximum  points:  20).  In  assessing  this 
criterion,  HUD  will  consider  the 
following  factors: 

(i)  The  appropriateness  of  the 
applicant's  methods,  approaches,  or 
ideas  in  addressing  the  particul.ir  needs 
of  the  area  to  be  served  by  the  program, 
as  reflected  in  the  description  of  the 
services  to  be  provided  by  the 
applicant's  proposed  Youth  Sports 
Program  (Section  III. (a)(3)  of  this 
NOFA).  (9  points) 

(ii)  The  resources  committed  to  each 
activity  and  service  (Section  III.(a)(5)  of 
this  NOFA)  proposed  for  funding  in  the 
application.  (4  points) 

(iii)  An  estimate  of  the  number  of 
youth  from  public  or  Indian  Housing 
developments  that  will  be  involved  in 
the  applicant's  proposed  activities,  in 
accordance  with  Section  III. (a)(8)  of  this 
NOFA.  (4  points) 

(iv)  The  appHcant's  explanation  of  the 
procedures  that  will  be  followed  to 
ensure  that  the  Youth  Sports  activities 
will  ser\'e  primarily  youth  from  the 
public  or  Indian  housing  development 
in  which  the  program  to  be  assisted  by 
a  grant  is  operated,  as  required  by 
Section  III.(a)(10)(iii).  (3  points) 

(2)  The  technical  merit  of  the 
application  of  the  qualified  applicant. 
(Maximum  points:  8).  In  assessing  this 
criterion  HUD  will  consider  the 
following  factor: 

(i)  The  quality  and  thoroughness  of 
the  statement  required  in  the 
application  (Section  III. (a)(6)  of  this 
NOFA)  regarding  the  extent  to  which 
the  applicant's  proposed  Youth  Sports 
activities  meet  die  selection  criteria  for 
this  program.  (8  points) 

(3)  The  qualifications,  capabiHties. 
and  experience  of  the  personnel  and 
staff  of  the  sports  program  who  are 
critical  to  achieving  the  objectives  of  the 
program  as  described  in  the  application. 
(Maximum  points:  10).  In  assessing  this 
criterion  HUD  will  consider  the 
following  factors: 

(i)  The  position  descriptions,  or  if  the 
identity  of  persons  who  will  fill 


positions  is  known,  the  resumes,  of  staff 
critical  to  achieving  the  objectives  of  the 
applicant's  program,  required  under 
Section  lll.(a)(10)(ii)  of  this  NOFA.  (6 
points) 

(ii)  The  nature  of  the  duties 
volunteers  will  perform,  required  under 
Section  III.(a)(10)(ii)  of  this  NOFA.  (4 
points) 

(4)  The  capabilities,  related 
experience,  facilities,  and  techniques  of 
the  applicant  for  carrying  out  its  youth 
sports  program  and  achieving  the 
objectives  of  its  program  as  described  in 
the  application,  and  the  potential  of  the 
applicant  for  continuing  the  youth 
sports  program.  (Maximum  points:  25) 
In  assessing  this  criterion  HUD  will 
consider  the  following  factors: 

(i)  The  related  experience  of  the 
applicant,  as  evidenced  by  its  staff,  and 
of  the  entity  consulted  by  the  appHcant 
in  pre})=i,-i;Tg  its  application,  in 
conduct!. ig  the  type  of  activities,  in 
public  or  Indian  housing,  for  which 
fanding  is  requested  (Section  III.(a)(10) 
())  and  (ii)  of  this  NOFA).  (9  points) 

(ii)  The  appropriateness,  in  terms  of 
need,  size,  location,  and  suitabifity,  of 
the  facilities  to  be  used  for  youth 
;  ctivities  (Section  III. (a)(9)  of  this 
NOFA).  (3  points) 

(iii)  The  applicants  workplan  and 
implementation  schedule  for  the  Youth 
Sports  activities  for  which  funding  is 
sought  (Section  lll.(a)(4)  of  this  NOFA). 
(9  points) 

(iv)  The  extent  of  the  resources 
committed  to  continue  the  operation  of 
Youth  Sports  activities  and  facilities 
beyond  the  grant  term  included  in  the 
applicant's  description  of  plans  to 
continue  the  Youth  Sports  activities  in 
the  future,  as  required  in  Section 
III.(a)(12)  of  this  NOFA.  (4  points) 

(5)  The  extent  to  which  an  applicant 
has  demonstrated  that  it  will  meet  its 
obligations  under  section  3  of  the 
Housing  and  Urban  Development  Act  of 
1968  (12  U.S.C.  1701u),  and  HUD's 
implementing  regulations  at  24  CFR  part 
135.  (Maximum  points:  3)  In  assessing 
this  criterion,  HUD  will  consider  the 
following  factor: 

(i)  The  applicant's  plan  for  training 
and  employing  section  3  residents  and 
contracting  with  section  3  business 
concerns  for  economic  opportunities 
generated  in  connection  with  the 
assisted  project  or  activity.  (3  points) 

(6)  The  severity  of  the  drug  problem 
at  the  local  public  or  Indian  housing  site 
for  the  youth  sports  program  and  the 
extent  of  any  planned  or  actual  efforts 
to  rid  the  site  of  the  problem. 
(Maximum  points:  8)  In  assessing  this 
criterion  HUD  will  consider  the 
following  factors: 


(i)  The  extent  of  the  drug-related 
problems  at  the  housing  developments 
to  be  assisted,  as  established  in  the 
applicant's  plan  required  by  Section 
III. (a)(7)  of  this  NOFA.  (4  points) 

(ii)  The  extent  of  any  planned  or 
actual  efforts  to  rid  the  housing 
developments  to  be  assisted  of  their 
drug-related  problem,  as  described  in 
the  applicant's  plan  required  by  Section 
III. (a)(7)  of  this  NOFA.  (4  points) 

(7)  The  extent  to  which  local  sports 
organizations  or  sports  figures  are 
involved.  (Ma.ximum  points:  4  points)  In 
assessing  this  criterion,  HUD  will 
consider  the  following  factor: 

(i)  The  documentation  provided  in  the 
application  of  the  level  of  on-site  or 
other  participation  by  local  sports, 
cultural,  recreational,  educational,  or 
other  community  organizations  or 
figures  that  is  focused  on  the  specific 
youth  activities  for  which  tl;  • 
application  is  prepared  (Section 
Ill.(a)(ll)  of  this  NOFA).  (4  points) 

(8)  The  extent  of  the  coordination  of 
proposed  activities  with  local  resident 
management  groups  or  resident 
associations  (where  such  groups  exist) 
and  coordination  of  proposed  activities 
with  ongoing  programs  of  the  applicant 
that  further  the  purposes  of  the  Youth 
Sports  program.  (Maximum  points:  14) 
In  assessing  this  criterion.  HUD  will 
consider  the  following  factors: 

(i)  The  applicant's  description  of  its 
consultations  with  resident  management 
groups  or  resident  associations,  where 
thev  exist,  and  residents,  as  required  bv 
Section  III. (a)(7)  of  this  NOFA.  (9 
points) 

(ii)  The  extent  to  which  the  applicant 
demonstrates  the  relationship  of  the 
Youth  Sports  activities  with  other 
existing  anti-drug  activities,  if  any,  in 
the  housing  developments  to  be  assisted 
as  reflected  in  the  applicant's  plan 
required  by  Section  III. (a)(7)  of  this 
NOFA.  (5  points) 

(9)  The  exient  of  non-Federal 
contributions  that  exceed  the  fifty 
percent  amount  of  such  funds  required. 
(Maximum  points:  4)  In  assessing  this 
criterion,  HUD  will  consider  the 
following  factor: 

(i)  The  applicant's  budget  describing 
the  share  of  the  costs  of  the  applicant's 
Youth  Sports  Program  provided  by  a 
grant  under  this  program  and  the  share 
of  the  costs  provided  from  funds  from 
non-federal  sources  and  other  resources, 
such  as  the  number  of  volunteers  and 
volunteer  hours  committed,  submitted 
in  accordance  with  Section  III. (a)(5)  of 
this  NOFA.  (4  points) 

(10)  The  extent  to  which  the  appficant 
demonstrates  local  goverrunent  or  tribal 
support  for  the  program.  (Maximum 


points:  4)  In  assessing  this  criterion, 
HUD  will  consider  the  following  factor: 
(i)  The  applicant's  description  of  local 
or  tribal  government  support  as 
evidenced  by  contributions  from  these 
entities  listed  under  Section  III. (a)(5)  of 
this  NOFA.  (4  points) 

(e)  Environmental  Review 

Before  making  an  award  of  grant 
funds  under  this  part,  HUD  will  perform 
an  environmental  review  to  the  extent 
required  under  the  provisions  of  NEPA, 
applicable  related  authorities  at  24  CFR 
50.4,  and  HUD's  implementing 
regulations  at  24  CFR  part  50. 

II.  Application  Process 

(a)  An  application  package  may  be 
obtained  from  the  local  HUD  field  office 
or  by  calling  HUD's  Drug  Information 
and  Strategy  Clearinghouse  at  1-800- 
578-3472.  the  application  package 
contains  information  on  all  exhibits  and 
certifications  required  under  this  NOF.A. 

(b)  The  deadline  for  the  submission  of 
grant  applications  under  this  NOFA  is 
March  13,  1995.  In  order  to  be  eligible, 
the  original  and  two  copies  of  the 
application  must  be  physically  received 
by  3:00  PM,  local  time,  on  the  deadline 
date  at  the  local  HUD  field  office  or.  in 
the  case  of  IHAs,  in  the  local  field  Office 
of  Native  American  Programs  (FONAF). 
with  jurisdiction  over  the  PHA  or  IHA. 
Attention:  Public  Housing  Division 
Director,  or  Office  of  Native  American 
Programs  Administrator.  A  list  of  these 
offices  is  included  as  Appendix  A  to 
this  NOFA.  This  application  deadline  is 
firm  as  to  date  and  hour.  In  the  interest 
of  fairness  to  all  competing  applicants, 
the  Department  will  treat  as  ineligible 
for  consideration  any  application  that  is 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
materials  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by  any 
unanticipated  or  delivery-related 
problems.  A  FAY  is  not  acceptable. 

III.  Checklist  of  Application 
Submission  Requirements 

(a)  Each  application  for  a  grant  under 
this  program  must  include  the 
following: 

(1)  Standard  Grant  Application  Forms 
SF-424  and  SF-424A  with  narrative 
showing  breakdown  by  program  and 
cost,  to  include  all  equipment. 

(2)  The  following  certifications, 
executed  by  the  CEO  of  the  applicant: 

(i)  A  certification  that  the  appUcant 
will  supplement  the  amount  provided 
by  a  grant  under  this  program  with  an 
amount  of  funds  from  non-federal 
sources  equal  to  or  greater  than  50 
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percent  of  the  amount  provided  by  the 

grant; 

(ii)  A  certification  that  the  activities  or 
facilities  func  ed  by  the  Youth  Sports 
grant  will  ser  e  primarily  youth  from 
the  public  or  ndian  housing 
development;  in  which  the  activities  or 
facilities  are  t  perated; 

(iii)  A  certi  ication  that  facilities 
receiving  Yoi  th  Sports  funding  comply 
with  any  app  icable  local  or  tribal 
building  requ  rements  for  recreational 
facilities; 

(iv)  A  certi  I  cation  that  the  applicant 
will  maintain  a  drug-free  workplace  in 
accordance  w  ith  the  requirements  of  the 
Drug-Free  VVc  rkplace  Act  of  1988.  24 
CFR  part  24.  i  ubpart  F  (Applicants  may 
submit  a  cop]  of  their  most  recent  drug- 
free  workplac  e  certification,  which  must 
be  dated  with  in  the  past  year.); 

(v)  A  certif  cation  and  disclosure  in 
accordance  w  ith  the  requirements  of 
Section  319  c  f  the  Department  of  the 
Interior  Appr  spriations  Act  (Pub.  L. 
101-121.  approved  October  23.  1989).  as 
implemented  in  24  CFR  part  87  (This 
statute  genen  lly  prohibits  recipients 
and  subrecip  ents  of  Federal  contracts, 
grants,  coope  rative  agreements  and 
loans  from  us  ing  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
Branches  of  t  le  Federal  Government  in 
connection  w  ith  a  specific,  contract, 
grant,  or  loan  ); 

(vi)  A  certi  ication  that  grant  funds 
provided  un(  er  this  program  and  any 
State,  tribal,  i  »r  local  funds  used  to 
supplement  j  rant  funds  under  this 
program  will  not  be  used  to  replace 
other  public  unds  previously  used,  or 
designated  fc  r  use,  for  the  purpose  of 
this  program 

(vii)  A  cert  fication  that  the  appUcant 
has  assessed  its  potential  liability 
arising  out  o  Youth  Sports  activities, 
has  consider  sd  any  limitations  on 
liability  undi  tr  State,  local  or  tribal  law, 
and  that,  up<  n  being  notified  of  a  Youth 
Sports  grant  iward.  the  applicant  will 
obtain  adequ  ate  insurance  coverage  to 
protect  itself  against  any  potential 
liability  arisi  ng  out  of  the  eligible 
activities  un  ier  this  program. 

(viii)  Civil  Rights.  A  certification  from 
the  applican  that: 

(A)  It  will  :omply  with  title  VI  of  the 
Civil  Rights  \ct  of  1964  (42  U.S.C. 
2000(d))  and  with  HUD  regulations  at  24 
CFR  part  1 ,  \  fhich  state  that  no  person 
in  the  Unite(   States  shall,  on  the  ground 
of  race,  coloi  or  national  origin,  be 
e.xcluded  frc  m  participation  in.  be 
denied  the  b  snefits  of.  or  be  otherwise 
subjected  to  discrimination  under  any 
program  or  c  ctivity  for  which  the 
applicant  rei  :eives  financial  assistance; 
and  will  inu  lediately  take  any  measures 
necessary  to  effectuate  this  agreement. 
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With  reference  to  the  real  property  and 
structures  which  are  provided  or 
improved  with  the  aid  of  federal 
financial  assistance  extended  to  the 
applicant,  this  assurance  shall  obligate 
the  applicant,  or  in  the  case  of  any 
transfer,  the  transferee,  for  the  period 
during  which  the  real  property  and 
structures  are  used  for  a  purpose  for 
which  the  federal  financial  assistance  is 
extended  or  for  another  purpose 
involving  the  provision  of  similar 
services  or  benefits; 

(B)  It  will  comply  with  the  Fair 
Housing  Act  (42  U.S.C.  3601-3620)  and 
with  implementing  regulations  at  24 
CFR  part  100.  which  prohibit 
discrimination  in  housing  on  the  basis 
of  race,  color,  religion,  sex,  handicap, 
familial  status  or  national  origin,  and 
will  administer  its  programs  and 
activities  relating  to  housing  in  a 
manner  affirmatively  to  further  fair 
housing; 

(C)  It  will  comply  with  Executive 
order  11063  on  Equal  Opportunity  in 
Housing  and  with  implementing 
regulations  at  24  CFR  part  107,  which 
prohibit  discrimination  because  of  race, 
color,  creed,  sex  or  national  origin  in 
housing  and  related  facilities  provided 
with  federal  financial  assistance; 

(D)  It  will  comply  with  Executive 
order  11246  and  its  implementing 
regulations  at  42  CFR  chapter  60-1. 
which  state  that  no  person  shall  be 
discriminated  against  on  the  basis  of 
race,  color,  religion,  sex  or  national 
origin  in  any  phase  of  employment 
during  the  performance  of  federal 
contracts,  and  that  affected  persons 
shall  take  affirmative  action  to  ensure 
equal  employinent  opportunity.  The 
applicant  will  incorporate,  or  cause  to 
be  incorporated,  into  any  contract  for 
construction  work  as  defined  in  24  CFR 
130.5.  the  equal  opportunity  clause 
required  bv§  130.15(b); 

(E)  It  will  comply  with  the 
requirements  of  section  3  of  the  Housing 
and  Urban  Development  Act  of  1968  (12 
U.S.C.  1701u).  and  with  the  regulations 
at  24  CFR  part  135.  For  IHAs  this 
certification  will  be  made  to  the 
maximum  extent  consistent  with,  but 
not  in  derogation  of.  compUance  with 
section  7(b)  of  the  Indian  Self- 
determination  and  Education  Assistance 
Act  (25  U.S.C.  450e(b)). 

(F)  It  will  comply  with  section  504  of 
the  Rehabilitation  Act  of  1973  (29,U.S.C. 
794)  and  with  implementing  regulations 
at  24  CFR  part  8,  which  prohibit 
discrimination  based  on  handicap  in 
federally  assisted  and  conducted 
programs  and  activities; 

(G)  It  will  comply  with  the  Age 
Discrimination  Act  of  1975  (42  U.S.C. 
6101-6107)  and  implementing 


regulations  at  24  CFR  part  146.  which 
prohibit  discrimination  against  persons 
because  of  age  in  projects  and  activities 
receiving  federal  financial  assistance;  . 

(H)  It  will  comply  with  Executive 
orders  11625.  12432,  and  12138.  which 
state  that  program  participants  shall 
take  affirmative  action  to  encourage 
participation  by  businesses  owned  and 
operated  by  members  of  minority  groups 
and  by  women; 

(I)  It  will  comply  writh  Title  II  of  the 
Americans  with  Disabilities  Act  (42 
U.S.C.  12131)  and  with  implementing 
regulations  at  28  CFR  part  35,  which 
prohibit  discrimination  on  the  basis  of 
disability  by  public  entities. 

(3)  A  description  of  the  nature  of  the 
services  to  be  provided  by  the 
applicant's  proposed  Youth  Sports 
Program,  including  an  explanation  of 
the  way  in  which  the  activities  or 
facilities  proposed  for  funding  ;i'l  Iress 
the  particular  needs  of  the  area  to  be 
served  by  the  program. 

(4)  A  workplan  with  an  18  months 
maximum  task  timeline  providing  an 
implementation  schedule  for  the  Youth 
Sports  activities. 

(5)  A  budget  describing  the  financial 
and  other  resources  committed  to  each 
activity  and  service  of  the  program.  The 
budget  must  identify  the  share  of  the 
costs  of  the  applicant's  Youth  Sports 
activities  provided  by  a  grant  under  this 
program  and  provide  a  narrative 
describing  how  the  share  of  the  costs 
provided  from  other  sources  of  funds 
(e.g.  local  or  tribal  government, 
corporations,  individuals),  including 
funds  from  non-Federal  sources,  will  be 
obtained. 

(6)  A  statement  regarding  the  extent  to 
which  the  applicant's  proposed  Youth 
Sports  activities  meet  the  selection 
criteria  in  Section  I.  (d).  above. 

(7)  A  plan  designed  to  eliminate  drugs 
and  drug-related  problems  on  the 
premises  of  the  housing  developments 
proposed  for  funding.  Applicants  are 
given  a  choice  to  satisfy  this 
requirement  in  one  of  two  ways.  First, 
an  applicant  may  submit  a  current-year 
plan  prepared  for  the  housing 
developments  in  accordance  with  24 
CFR  961.15  as  a  part  of  a  D.ug 
Elimination  Program  grant.  In  this  case, 
the  applicant  must  indicate  how  its 
proposed  Youth  Sports  activities  will  be 
operated  as,  in  conjunction  with,  or  in 
furtherance  of  the  961.15  plan.  The 
other  choice  is  that  an  applicant  may 
submit  an  abbreviated  plan  prepared  for 
this  NOFA  as  follows: 

(i)  The  plan  must  describe  the  drug- 
related  problems  in  the  developments 
that  are  proposed  for  funding  under  this 
program,  using: 


(A)  Objective  data,  if  available,  from 
the  local  police  precinct  or  the  PHA's  or 
IHA's  records  on  the  types,  number  and 
•sources  of  drug-related  crime  in  the 
developments  proposed  for  assistance.  If 
crime  statistics  are  not  available  at  the 
development  or  precinct  level,  the 
applicant  may  use  other  reliable, 
objective  data  including  those  derived 
from  the  records  of  Resident 
Management  Corporations  (RMCs), 
Resident  Organizations  (ROs),  Resident 

■  Corporations  (RCs),  or  other  resident 
associations.  The  data  should  cover  the 
past  onp-year  ppriod  and,  to  the  extent 
feasibl(\  should  indicate  whether  these 
data  rtf- '  t  a  percentage  increase  or 
decre.1--''  ui  drug-related  crime  over  the 
past  s«n<ii:il  vpars. 

(B)  lii  formation  from  other  sources 
which  has  a  diref.t  bearing  on  drug- 
related  problems  in  the  developments 
proposed  for  assistance.  Examples  of 
these  data  are:  resident/staff  surveys  on 
drug-related  issues  or  on-site  reviews  to 
determine  drug  activity;  vandalism  costs 
and  related  vacancies  attributable  to 
drug-related  crime;  information  from 
schools,  health  service  providers, 
residents  and  police. 

(ii)  The  plan  must  include  a  narrative 
discussion  of  the  applicant's  current 
activities,  if  any.  to  eliminate  drug- 
related  problems  in  the  targeted 
developments.  Any  efforts  being 
undertaken  by  community  and 
governmental  entities,  residents  of  the 
development,  Resident  Management 
Corporations  (RMCs),  Resident 
Organizations  (ROs).  Resident 
Corporations  (RCs).  other  resident 
associations,  or  any  other  entities  to 
address  the  drug-related  problems  in  the 
developments  proposed  for  assistance 
must  be  described.  The  applicant  must 
also  indicate  how  its  proposed  Youth 
Sports  activities  will  be  operated  as.  in 
conjunction  with,  or  in  furtherance  of 
the  other  activities  described  in  the 
plan. 

(8)  An  estimate  of  the  number  of 
youth  involved. 

(i)  The  applicant  must  provide  the 
total  estimated  number  of  youth 
involved  for  each  proposed  activity  and 
participating  in  youth  leadership 
assignments  (for  example,  team 
managers^  assistant  managers,  team 
captains)  computed  on  an  annual  and, 
if  applicable,  a  session  or  seasonal  basis 
(for  example,  classes  pr  league  sports 
may  be  organized  in  sessions  or  seasons 
that  run  for  a  certain  number  of  weeks 
or  months,  or  more  activities  may  take 
place  and  more  youth  may  be  involved 
on  weekends  than  on  weekdays). 

(ii)  The  total  estimated  number  given 
for  each  activity  must  be  further  broken 
dowrn  by  categories  of  age  (e.gr,  5-8 


years  old.  9-12  years  old,  etc.),  sex 
(male,  female,  co-ed),  and  residency  in 
public  or  Indian  housing. 

(9)  A  description  of  the  facilities  used, 
(i)  Facilities  to  be  used  for  Youth 

Sports  activities  must  be  described  in 
the  application  with  regard  to  their 
dimensions,  location,  accessibility  to 
the  disabled,  and  the  number  of  youth 
that  can  be  accommodated  at  one  time. 

(A)  In  the  case  of  an  Indian  housing 
development,  if  a  facility  to  be  acquired, 
constructed,  or  rehabilitated  is  not 
located  on  or  adjacent  to  the  premises 
of  the  development  to  be  assisted,  the 
application  must  specify  hou  vouth 
from  the  Indian  housinj;  (!•  ..iopment 
will  have  access  to  tlip  f.ii  :ii!\  (e.g., 
transportation  will  be  provi.ied, 
transportation  ser\ice  is  rnadily 
available). 

(ii)  Where  applicable,  the  application 
must  provide  a  detailed  explanation  of 
all  facility  acquisition,  construction, 
rehabilitation,  operation,  redesign  or 
modification  proposed  for  funding 
under  this  program. 

(A)  The  application  must  specify  what 
percent  of  the  facility  will  be  used  for 
youth  activities  (as  opposed  to,  for 
example,  senior  citizen  or  adult 
activities).  This  percentage  may  not  be 
less  than  the  percentage  of  Youth  Sports 
funding  provided  for  the  facility. 

(iii)  The  application  must  identify  the 
entity  that  will  be  responsible  for  the 
operation  of  any  facility  funded  by  a 
Youth  Sports  grant. 

(10)  A  description  of  the  organization 
of  the  applicant's  proposed  Youth 
Sports  program,  which  must  detail: 

(i)  The  consultations  entered  into  by 
the  applicant  with  RMCs/RCs,  where 
they  exist,  and  other  entities 
experienced  in  the  design  and 
implementation  of  the  type  of  proposed 
youth  sports  activities; 

(ii)  The  position  descriptions,  or  if  the 
identity  of  persons  who  will  fill 
positions  is  known,  the  resumes,  of  the 
staff  that  will  be  responsible  for 
managing  and  operating  the  Youth 
Sports  activities  must  be  included  in  the 
application;  if  volunteers  are  involved, 
their  number,  job  descriptions,  and 
hours  per  week  of  involvement  must  be 
included; 

(iii)  The  procedures  that  will  be 
followed  to  ensure  that  the  Youth  Sports 
activities  or  facilities  will  serve 
primarily  youth  from  the  public  or     • 
Indian  housing  development  in  which 
the  program  to  be  assisted  by  a  grant  is 
operated  must  be  explained  in  the 
application. 

(11)  A  description  of  the  extent  of 
involvement  of  local  sports 
organizations  or  sports  figures. 


(i)  Thp  applicant  must  provide 
documentation  of  the  level  of  on-site  or 
other  participation  by  local  and 
nationally  affiliated  sports 
organizations,  except  as  provided  in 
Section  (ii)  below,  with  at  least  two 
years  of  organizational  and  operational 
experience.  These  may  include,  but  are 
not  limited  to,  strictly  sports 
organizations,  such  as.  Little  Leagues. 
Midnight  Basketball,  or  professional 
teams.  Participation  by  cultural, 
recreational,  or  educational 
organizations  is  also  permissible.  The 
participation  of  these  groups  must  h^ 
focused  on  the  youth  activities  for 
which  the  application  is  prepared. 

(ii)  The  applicant  may  demonstrate 
the  involvement  of  local  or  national 
sports,  cultural,  recreational  or 
educational  figures,  such  as  athletes, 
coaches,  artists,  entertainers  and 
teachers  in  place  of,  or  in  addition  to. 
the  participation  of  organizations.  The 
participation  of  these  figures  must  be 
focused  on  the  youth  activities  for 
which  the  application  is  prepared. 

(12)  A  description  of  plans  and 
resources  to  continue  the  Youth  Sports 
activities  beyond  the  grant  term  under 
this  prog.ram.  including  the  commitment 
of  entities  (e.g.,  local  and  tribal 
governments,  corporations,  community 
organizations)  and  individuals  to 
continue  their  involvement  in  the 
applicant's  Youth  Sports  activities  and 
facilities. 

(13)  HUD  Form  2880. 

IV.  Corrections  to  Deficient 
Applications 

(a)  HUD  will  notify  an  applicant,  in 
writing,  of  any  curable  technical 
deficiencies  in  the  application.  The 
applicant  must  submit  corrections  in 
accordance  with  the  information 
specified  in  HUD's  letter  within  14 
calendar  days  from  the  date  of  receipt  of 
HUD's  letter  notifying  the  applicant  of 
any  such  deficiency. 

(b)  Curable  technical  deficiencies 
relate  to  items  that: 

(1)  Are  not  necessary  for  HUD  review 
under  selection  criteria/ranking  factors; 
and 

(2)  Will  not  improve  the  substantive 
quality  of  the  proposal.  An  example  of 
a  technical  deficiency  would  be  the 
failure  of  an  appUcant  to  submit  a 
certification  with  its  proposal. 

V.  Other  Matters 

(a)  Environmental  Impact 

A  Finding  of  No  Significant  Impac  t 
(FONSI)  with  respect  to  the 
environment  has  been  made  in 
accordance  with  HUD  regulations  at  24 
CFR  part  50  that  implement  section 


2652 


flhe: 


Federal  Register  /  Vol.  60,  No.  6  /  Tuesday.  January  10,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  6  /  Tuesday,  January  10.  1995  /  Notices 


2653 


National  Environmental 
1969.  42  U.S.C.  4332.  The 
lable  for  public  inspection 
from  7:30  to  5:30  weekdays 
of  the  Rules  Docket  Clerk, 
451  Seventh  Street.  S\V.. 
DC  20401.  HUD  will 
plications  and  their 
aciivilies  in  accordance  with 
1  fiental  requirements  of  24 


102(2)(C)  o 
Policy  Act 
FONSI  is  av^i 
and  copyin 
in  the  Offic* 
Room  1027f 
Washington 
review  all  a 
proposed 
the  environ 
CFR  part  50 

(b)  Federali:  m  Impact 

The  Gene  al  Counsel,  as  the 
Designated  ( Jfficial  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  Lhat  the  provisions  of  this 
NOFA  do  n<it  have  "federalism 
implication;  "  within  the  meaning  of  the 
Order.  The  1  iOFA  implements  a 
program  tha  provides  positive  sports, 
cultural,  recreational,  educational  or 
other  activit  es  designed  to  appeal  to 
youth  as  alti  rnatives  to  the  drug 
environmen  t  in  public  and  Indian 
housing,  anfl  makes  available  grants  to 
PHAs  and  U  LAs  to  help  them  implement 
these  activit  les.  As  such,  the  program 
helps  PHAs  and  IHAs  to  combat  serious 
drug-relatec  crime  problems  in  their 
developmer  ts.  thereby  strengthening 
their  role  as  instrumentalities  of  the 
States.  Fuitl  ler  review  under  the  Order 
is  also  unne  :essary  since  the  NOFA 
generally  tr<  cks  the  statute  and  involves 
little  impler  lenting  discretion. 

(c)  Family  /j  npact 

Counsel,  as  the 
Dfficial  for  Executive  Order 
ily,  has  determined  that 
of  this  NOFA  have  the 
significant  positive  impact 
formation,  maintenance  and 
being  within  the  meaning 
The  NOFA  implements  a 
provides  positive  sports, 
ci-eational,  educational  or 
vitjes  designed  to  appeal  to 
rnatives  to  the  dnig 
in  public  and  Indian 
makes  available  grants  to 
to  help  them  implement 
As  such,  the  program  is 
improve  the  quality  of  life 

Indian  housing 
t  residents  by  reducing  the 
drug-related  crime  and 
a  strong  positive  effect  on 

maintenance  and 
being  for  PHAs  and  IHAs 
funding.  Further  review 
O  rder  is  also  not  necessary 
N(  )FA  essentially  tracks  the 
legislation  and  involves 
of  HUD  discretion. 
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(d)  Section  102  HUD  Reform  Act 

Documentation  and  public  access 
requirements.  HUD  will  ensure  that 
documentation  and  other  information 
regarding  each  application  submitted 
pursuant  to  this  NOFA  are  sufficient  to 
indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  This 
material,  including  any  letters  of 
support,  will  be  made  available  for 
public  inspection  for  a  five-year  period 
beginning  not  less  than  30  days  after  the 
award  of  the  assistance.  Material  will  be 
made  available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  Hl'O's  implementing 
regulations  at  24  CFR  part  15.  In 
addition.  HUD  will  include  the 
recipients  of  assistance  pursuant  to  this 
NOFA  in  its  quarterly  Federal  Register 
notice  of  all  recipients  of  HUD 
assistance  awarded  on  a  competitive 
basis.  (See  24  CFR  12.14(a)  and  12.16(b), 
and  the  notice  published  in  the  Federal 
Register  on  January  16.  1992  (57  FR 
1942).  for  further  information  on  these 
documentation  and  public  access 
requirements.) 

Disclosures 

HUD  will  make  available  to  the  public 
for  five  years  all  applicant  disclosure 
reports  (HUD  Form  2880)  submitted  in 
connection  with  this  NOFA.  Update 
reports  (also  Form  2880)  will  be  made 
available  along  with  the  applicant 
disclosure  reports,  but  in  no  case  for  a 
period  of  less  than  three  years.  All 
reports — both  applicant  disclosures  and 
updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  subpart  C.  and  the  notice 
published  in  the  Federal  Register  on 
January  16.  1992  (57  FR  1942).  for 
further  information  on  these  disclosure 
requirements.) 

(e)  Section  103  HUD  Reform  Act 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  was  published  May 
13.  1991  (56  FR  22088)  and  became 
effective  on  June  12.  1991.  That 
regulation,  codified  as  24  CFR  part  4, 
applies  to  the  funding  competition 
announced  today.  The  requirements  of 
the  rule  continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants.  HUD  employees 
involved  in  the  review  of  applications 
and  in  the  making  of  funding  decisions 
are  limited  by  part  4  from  providing 
advance  information  to  any  person 


(other  than  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or 
from  otherwise  giving  any  applicant  an 
unfair  competitive  advantage.  Persons 
who  apply  for  assistance  in  this 
competition  should  confine  their 
inquiries  to  the  subject  areas  permitted 
under  24  CFR  part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815.  (This  is  not  a  toll-free 
number.)  The  Office  of  Ethics  can 
provide  information  of  a  general  nature 
to  HUD  employees,  as  well.  However,  a 
HUD  employee  who  has  specific 
program  questions,  such  as  whrUier 
particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Regional  or  Field  Office  Counsel,  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

(f)  Section  112  HUD  Reform  Act 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
contains  two  provisions  dealing  with 
efforts  to  influence  HUD's  decisions 
with  respect  to  financial  assistance.  The 
first  imposes  disclosure  requirements  on 
those  who  are  typically  involved  in 
these  efforts — those  who  pay  others  to 
influence  the  award  of  assistance  or  the 
taking  of  a  management  action  by  the 
Department  and  those  who  are  paid  to 
provide  the  influence.  The  second 
restricts  the  payment  of  fees  to  those 
who  are  paid  to  influence  the  award  of 
HUD  assistance,  if  the  fees  are  tied  to 
the  number  of  housing  units  received  or 
are  based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance.  Section  13  was 
implemented  by  final  rule  published  in 
the  Federal  Register  on  May  17,  1991 
(56  FR  22912). 

Any  questions  regarding  the  rule 
should  be  directed  to  Director.  Office  of 
Ethics,  room  2158.  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street.  S.W..  Washington.  D.C. 
20410.  Telephone:  (202)  708-3815; 
TDD:  (202)  708-1112.  (These  are  not 
toll-free  numbers.)  Forms  necessary  for 
compliance  with  the  rule  may  be 
obtained  from  the  local  HUD  office. 

Authority:  Sec.  520.  National  Affordable 
Housing  Act  (approved  November  28, 1990. 
Pub.  L.  101-625);  sec.  7(d).  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C  3535(d)). 

Dated:  December  27, 1994. 
Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 


Appendix  A:  Listing  of  Addresses  for  HUD 
Field  Offices  Accepting  Applications  for  the 
FY  1995  Public  Housing  Youth  Sports 
Program 

Hl'D — Mfw  England  Area — Connecticut. 
Maine,  Mas.sachusptts.  Xew  Hampshire. 
Rhode  hland.  Vermont 


Boston.  Mass.ichusetts  HUD  Field  Office 

Public  Housing  Division.  Thomas  P.  O'Neill. 
Jr.  Federal  Building.  10  Causeway  Street, 
Room  375.  Boston.  MA  02222-1092.  (617) 
585-5234.  TDD  Number:  (617)  5(^5-5453. 
Office  hours:  8;30am-5;OOpm  local  tinie 

Hartford.  Connecticut  HUD  Field  Office 

Public  Housing  Division.  330  Main  Street. 
Hartfort'.  Connecticut  06106-1860.  (203) 
240-4522.  TDD  Number:  (203)  240-4665. 
Office  hours:  8  00am-4:30pm  local  time 

.Manchester,  New  Hampsliire  HUD  Field 
Office 

Public  Housing  Division.  Norris  Cotton 
Federal  Building.  275  Chestnut  Slreet. 
Manihester.  New  Hampshire  03101-2487. 
(603)  666-7681.  TDD  Number:  (603)  666- 
7518,  Office  hours:  8:00am— »:30pm  local 
time 

Providence.  Rhode  Island  HUD  Field  Office 

Public  Housing  Division.  10  Weybosset 
Street.  Sixth  Floor.  Providence.  Rhode 
Island  02903-2808,  (401)  528-5351.  TDD 
Number:  (401)  528-5364,  Office  hours; 
8 :00am-4:30pm  local  time 

HUD — Xew  York,  \ew  /erscv  Area — .Wiv 
York.  New  Jersey 

New  York  HUD  Field  Office. 

Public  Housing  Division,  26  Federal  Plaza. 
New  York,  New  York  10278-0068.  (212) 
264-6500.  TDD  Number:  (212)  264-0927, 
Office  hours:  8;30am-5:00pm  local  time 

Buffalo,  New  York  HUD  Field  Office 

Public  Housing  Division.  l.afayette  Court.  5th 
Fteor.  465  .Main  Street.  Buffalo.  New  York 
14203-1780.  (716)  846-5735,  TDD 
Number:  Number  not  available.  Office 
hours:  8;00am— 4:30pm  local  time 

Newark.  New  jersey  HUD  Field  Offic  e 

Public  Housing  Division.  One  Newark 
Center — 12fh  Floor.  Newark,  New  Jersey 
07102-52(50.  (2011  622-7900,  TDD 
Number:  (201)  645-6649,  Office  hours: 
8;30am-5-0()pm  local  time 

Hi  'D — Slidatlontic  Area — Pennsylvania. 
Waahington  DC.  Monland.  Delaware. 
Virginia.  West  Virginia 

Philadelphia.  Pennsylvania  HUD  Field  Office 

Pubjii  Housing  Division.  Liberty  Square 
Building.  105  .South  7th  Street. 
Philadelphia.  Pennsylvania  19106-3392. 
(215)  597-2560.  TDD  Number:  (215)  597- 
5.564,  Offi(  e  hours:  8;00am-4:30pm  local 
time 

Washington.  D.C.  HUD  Field  Office 

Public  Housing  Division,  820  First  Street 
N  L..  Washmglon.  DC.  20002-1502.  (202) 
275-9200.  TDD  Number:  (202)  275-0967, 
Otficf  hours:  8;00am— 4:3(lpm  local  time 


Baltimore.  .Maryland  HUD  Field  Office. 

Public  Housing  Division,  10  South  Howard 
Street.  5th  Floor.  Baltimore.  Maryland 
21201-2505,  (401)  962-2520,  TDD 
Number:  (410)  962-0106,  Office  hours: 
8:00am-4:30pm  local  time 

Pittsburgh.  Pennsylvania  HUD  Field  Office 

Public  Housing  Division,  Old  Post  Office 
Courthouse  Building,  700  Grant  Street, 
Pittsburgh.  Pennsylvania  15219-1939. 
(412)  644-6428.  TDD  Number:  (412)  644- 
5747,  Office  hours:  8:00am-4  30pm  local 
time 

Richmond.  Virginia  HUD  Field  Office 

Public  Housing  Division,  The  3600  Centre. 
3600  West  Broad  Street.  P.O.  Box  90331. 
Richmond,  Virginia  23230 — 0331,  (804) 
278-4507,  TDD  Number:  (804)  278-4.501, 
Office  hours;  8.00am— 4:30pm  local  lime 

Charleston.  West  Vi.rginia  HUD  Field  Office 

Public  Housing  Division.  405  Capitol  Street. 
Suite  703.  Charleston.  West  Virginia 
25301-1795.  (304)  347-7000,  TDD 
Number:  (304)  347-5332,  Office  hours; 
8.00am— 4:30pm  local  time 

HL'D — Southeast  Area — Alabama.  Flarida. 
Georgia.  Kentucky.  Mississippi.  Morlh 
Carolina.  South  Carolina.  Tennessee. 
Caribbean.  Virgin  Islands 

Atlanta,  Georgia  HUD  Field  Office 

Public  Housing  Division,  Richard  B  Russell 
Federal  Building.  75  Spring  Street,  S.W.. 
Allant.T,  Georgia  30303-3388,  (404)  331- 
5136.  TDD  Number:  (404)  730-2654  Office 
hours:  8;00am— 4:30pm  local  time 

Birmingham,  .Mabama  HL'D  Field  Office 

Public  Housing  Division.  600  Beacon 
Parkway  West,  Suite  300,  Birmingham, 
Alabama  35209-3144,  (205)  290-7601, 
TDD  Number:  (205)  290-7624,  Office 
hours:  7:45am-4:30pm  local  time 

Louisville,  Kentucky  HL'D  Field  Office 

Public  Housing  Division,  601  West 
Broadway,  P.O.  Box  1044.  Louisville, 
Kentucky  40201-1044,  (502)  582-6161, 
TDD  Number:  (502)  582-5139 

)a(  kson,  Mississippi  HUD  Field  Office 

Public  Housing  Division.  Doctor  AH.  McCoy 
Federal  Building.  100  West  Capitol  Street. 
Room  910,  Jackson.  Mississippi  39269- 
1096,  (601)  975-4746,  TDD  Number:  (601) 
975-4717,  Office  hours:  8;00am— 4:45pm 
local  time 

Greensboro.  North  Carolina  HUD  Field  Office 

Public  Housing  Division.  2306  West 
Meadowview  Road.  Greensboro.  North 
Carolina  27407,  (919)  547-4000,  TDD 
Number  919-547-4055.  Office  hours: 
8;00am— 4;45pm  local  time 

Caribbean  HUD  Field  Office 

Public  Housmg  Division,  New  San  Office 
Building.  159  Carlos  East  Chardon  Avenue. 
San  Juan.  Puerto  Rico  00918-1804.  (809) 
766-6121.  TDD  Number  Number  not 
available.  Office  hours:  8:00am— 4:30pm 
local  time 

Columbia.  South  Carolina  HL'D  Field  Office 

Public  Housing  Division.  Strom  Thurmond 
Federal  Building.  1835  Assembly  Street. 


Columbia,  South  Carolina  29201-2480, 
(803)  765-5592.  TDD  Number:  Number  not 
available.  Office  hours:  8;00am— 1:45pm 
local  time 

Knoxvdie,  Tennessee  HUT)  Field  Office 

Public  Housing  Division.  John  J.  Duncan 
Federal  Building.  710  LcKust  Street,  S,VV., 
Room  333,  Knoxville.  Tennessee  37902- 
2526,  (615)  545-4384,  TDD  Number:  (615) 
545-4379.  Office  hours:  7:30am-4;15pm 
local  time 

Nashville.  Tennessee  HUD  Field  Office 

Public:  Housing  Division.  251  Cumberland 
Bend  Drive.  Suite  200.  Nashville. 
Tennessee  37228-1803.  (G15)  736-5213. 
TDD  Number:  (615)  736-2886.  Office 
hours;  7:45am-4:15pm  local  time 

Jacksonville.  Florida  HUD  Field  Office 

Public  Housing  Division.  Southern  Bell 
Towers,  301  West  Bay  Street.  Suite  2200, 
|acksonville,Florida  32202-5121.  (904) 
232-2G26,  TDD  Number:  (904)  232-2357. ' 
Office  hours:  7:45am— 4:30pm  local  time 

HUD — Midwest  Area  Illinois.  Indiana. 
.Michigan.  Minnesota.  Ohio.  Wisconsin 

Chicago.  Illinois  HUD  Field  Office 

Public  Housing  Division.  Ralph  H.  .Metcalfe 
Federal  Building.  77  West  Jackson 
Boulevard,  Chicago,  IL  60604,  (312)  353- 
5680.  TDD  Number:  (312)  353-7143.  Office 
hours;  8;15am— 4;45pm  local  time 

Detroit,  Michigan  HUD  Field  Office 

Public  Housing  Division,  Patrick  V. 
.McNamara  Federal  Buildmg.  477  Michigan 
Avenue.  Room  1645.  Detroit.  Michigan 
48226-2592.  (313)  226-6880.  TDD 
Number:  (313)  226-7812.  Office  hou.'s; 
8:00am— 4:30pm  local  time 

Indianapolis,  Indiana  HUD  Field  Office 

Public  Housing  Division.  151  North  Delaware 
Street.  Suite  1200,  Indianapolis,  Indiana 
46204-2526,  (317)  226-6303,  TDD 
Number:  (317)  226-7081.  Office  hours: 
8:00am— 4:45pm  local  time 

Grand  Rapids.  Michigan  HUD  Field  Office 

Public  Housing  Division,  2922  Fuller 
Avenue.  N.E..  Grand  Rapids.  Michigan 
49505-3499.  (616)  456-2127,  TDD 
.Number:  Number  not  available.  Office 
hours:  8:00am— 4;45pm  local  time 

Minneapolis — St.  Paul,  Minnesota  HUD  Field 
Office 

Public  Housing  Division.  Bridge  Place 
Building,  220  2nd  Street  South, 
Minneapolis,  Minnesota  55401-2195.  (612) 
370-3000,  TDD  Number:  (612)  370-3186. 
Office  hours:  8:00am— 4:30pm  local  time 

Cincinnati.  Ohio  HUD  Field  Office 

Public  Housing  Division,  525  Vine  Street, 
Suite  700,  Cincinnati.  Ohio  45202-3188. 
(513)  684-2884,  TDD  Number:  (513)  684- 
6180,  Office  hours:  8:00am-4:45pm  lo<  al 
time 

Cleveland.  Ohio  HLD  Field  Office 

Public  Housing  Division.  Renaissance 
Building,  1375  Euclid  Avenue,  Fifth  Floor 
Cleveland,  Ohio  44115-181.5.  (216)  522- 
4065.  TDD  Number:  Number  not  available. 
Office  hours:  8:00am— 4:40pm  local  time 
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available 
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Milwaukee.  ^Visconsin  HUD  Field  Office 

Public  Housi  ng  Division.  Henr>-  S.  Reuss 
Federal  Pli  za.  310  West  Wisconsin 
Avenue.  Suite  1380.  Milwaukee. 
Wisconsin  53203-2289.  (414)  291-3214. 
TDD  NumI  ler:  Number  not  available.  Office 
hours:  8:0(|am-4 :30pm  local  time 
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vest  Area — Arkansas. 
v  Mexico.  Oklahoma.  Texas 


Te:  ;a 

Public  Hous  ng  Division.  Norfolk  Tower. 
2211  Norfi  Ik.  Suite  300.  Houston.  Texas 
77098-40<  6.  (713)  834-3235.  TDD 
Number:  f  umber  not  available.  Office 
hours:  7:4i  am— 4:30pm  local  time 

San  Antonio  Texas  HUD  Field  Office 
Public  Hous  ng  Division.  Washington  Square, 
800  Dolon  sa  Street,  Room  206.  San 
Antonio,  1  exas  78207-4563.  (512)  229- 
6783,  TDf  Number:  (512)  229-6783.  Office 
hours:  8:01  lam-^:30pm  local  time 

Little  Rock,   iirkansas  HUD  Field  Office 
Public  Hous  ng  Division.  TCBY  Tower.  425 
West  Capi  ol  Avenue.  Room  900.  Little 
Rock,  Ark  nsas  72201-3488,  (501)  324- 
5935,  TDI  Number:  (501)  324-5931.  Office 
hours:  8:O)am^:30pm  local  time 

New  Orleani.  Louisiana  HUD  Field  Office 
ng  Division.  Fisk  Federal 
1661  Canal  Street.  Suite  3100. 
Orleans.  l.ouisiana  70112-2887,  (504) 
TDD  Number:  Number  not 
Office  hours:  8:00am-4:30pm 


Public  Hous 
Building 
New 

589-7251 
available, 
local  time 

Oklahoma  CJly,  Oklahoma  HUD  Field  Office 

ng  Division.  Alfred  P  Murrah 
ilding,  200  N.W.  5th  Street. 
Oklahoma  City.  Oklahoma 
(405)  231-4857.  TDD 

105)  231-4891,  Office  hours: 

30pm  local  time 

!,  New  Mexico  HUD  Field  Office 

ng  Division.  625  Truman  Street 
uerque.  NM  87110-6472.  (505) 
TDD  Number.  (505)  262-6463. 
rs:  7:45am— 4:30pm  local  time 


Iowa.  Kansas.  Missouri. 


Kansas  HUD  Field  Office 

ng  Division.  Gateway  Tower  II, 
\venue.  Room  400.  Kansas  City. 
-2406,  (913)  551-5488.  TDD 
13)  551-5815.  Office  hours: 
30pm  local  time 

iljraska  HUD  Field  Office 

Division.  10909  Mill  Valley 
a.  Nebraska  68154-3955.  (402) 


492-3100.  TDD  Number  (402)  492-3183. 
Office  hours:  8:00am-4:30pm  local  time 

St.  Louis.  Missouri  HUD  Field  Office 
Public  Housing  Division.  1222  Spruce  Street. 
St.  Louis.  Missouri  63103-2836.  (314)  53»- 
6583.  TDD  Number:  (314)  539-6331.  Office 
hours:  8:00am— 4:30pm  local  time 

Des  Moines.  Iowa  HUD  Field  Office 
Public  Housing  Division,  Federal  Building. 

210  Walnut  Street.  Room  239.  Des  Moines. 

Iowa  50309-2155,  (515)  284-4512.  TDD 

Number:  (515)  284-4728.  Office  hours: 

8:00am-4:30pm  local  time 

HUD — Rocky  Mountains  Area — Colorado. 

Montana.  North  Dakota.  South  Dakota,  Utah. 

Wyoming 

Denver.  Colorado  HUD  Field  Office 

Public  Housing  Division.  First  Interstate 
Tower  North.  633  17th  Street.  Denver,  CO 
80202-3607,  (303)  672-5248.  TDD 
Number:  (303)  672-5248.  Office  hours: 
8:00am— 4:30pm  local  time 

HUD— Pacific/Hawaii  Area— Arizona, 

California.  Hawaii.  Nevada.  Guam,  American 

Samoa 

San  Francisco.  California  HUD  Field  Office 

Public  Housing  Division.  Philip  Burton 
Federal  Building  and  U.S.  Courthouse,  450 
Golden  Gate  Avenue.  P.O.  Box  36003,  San 
Francisco,  California  94102-3448.  (415) 
556-4752,  TDD  Number:  (415)  556-8357. 
Office  hours:  8:15am-4:45pm  local  time 

Honolulu.  Hawaii  HUD  Field  Office 

Public  Housing  Division,  7  Waterfront  Plaza. 
500  Ala  Moana  Boulevard.  Room  500, 
Honolulu,  Hawaii  96813-4918.  (808)  541- 
1323.  TDD  Number  (808)  541-1356,  Office 
hours:  8:00am-4:00pm  local  time 

Los  Angeles.  California  HUD  Field  Office 

Public  Housing  Division.  1615  West  Olympic 
Boulevard.  Los  Angeles,  California  90015- 
3801,  (213)  251-7122,  TDD  Number  (213) 
251-7038.  Office  hours:  8:00am-4:30pm 
local  time 
Sacramento.  California  HUD  Field  Onice 
Public  Housing  Division.  777  12th  Avenue. 
Suite  200.  P.O.  Box  1978.  Sacramento. 
California  95814-1997.  (916)  498-5270. 
TDD  Number  (916)  498-5220.  Office 
hours:  8;00am-4:30pm  local  time 

Phoenix.  Arizona  HUD  Field  Office 

Public  Housing  Division.  Two  Arizona 
Center.  400  North  5th  Street.  Suite  1600, 
Phoenix.  Arizona  85004-2361.  (602)  261- 
4434.  TDD  Number  (602)  379-4461.  Office 
hours:  8:00am-4:30pm  local  time 

HUD — Northwest/Alaska  Area — Alaska. 
Idaho.  Oregon.  Washington 

Seattle.  Washington  HUD  Field  Office 

Public  Housing  Division.  Seattle  Federal 
Office  Building.  909  First  Avenue.  Suite 
200.  Seattle.  WA  98104-1000.  (20C)  220- 
5292.  TDD  Number  (206)  220-5185.  Office 
hours:  8:00am-4:30pm  local  time 

Portland.  Oregon  HUD  Field  Office 

Public  Housing  Division,  520  S.W.  6th 
Avenue,  Portland.  Oregon  97203-1596. 
(503)  326-2561.  TDD  Number  (503)  32(>- 


3656,  Office  hours:  8:00am-4:30pm  local 
time 
Anchorage.  Alaska  HUD  Field  Office 
Public  Housing  Division.  University  Plaza 
Building,  949  East  36th  Avenue.  Suite  401, 
Anchorage,  Alaska  99508-1399,  (907)  271- 
4170.  TDD  Number  (907)  271^328 

HUD  Offices  of  Native  American  Programs 

Eastern/Woodlands  Area — Tribes  and  IHAs: 
East  of  the  Mississippi  River.  Including  All  of 
Minnesota  and  Iowa 

Eastern/Woodlands  HUD  Field  Office  of 
Native  American  Programs 

Eastern/Woodlands  Office  of  Native 
American  Programs.  Ralph  H.  Metcalfe 
Federal  Building.  77  West  Jackson 
Boulevard.  Room  2400.  Chicago,  IL  60604, 
(312)  353-1282  or  (800)  735-3239.  TDD 
Number  (312)  886-3741  or  (800)  927- 
9275.  Office  hours:  8:15am-4:45pm  local 
time 

Southern  Plains  Area — Tribes  and  IHAs: 
Louisiana.  Missouri.  Kansas.  Oklahoma,  and 
Texas.  Except  for  Isleta  Del  Sur  in  Texas 

Oklahoma  City.  Oklahoma  HUD  Field  Office 
of  Native  American  Programs 

Southern  Plains  Office  of  Native  American 
Programs.  Alfred  P  Murrah  Federal 
Building.  200  N.W.  5th  Street.  8th  Floor. 
Oklahoma  City,  OK  73102-3201,  (405) 
231^101,  TDD  Number  (405)  231-4891  or 
(405)  231^181,  Office  hours:  8:00am- 
4:30pm  local  time 

Northern  Plains  Area — Tribes  and  IHAs: 
Colorado.  Montana.  Nebraska.  North  Dakota, 
South  Dakota,  and  Wyoming 

Denver.  Colorado  HUD  Field  Office  of  Native 

American  Programs 

Northern  Plains  Office  of  Native  American 
Programs.  First  Interstate  Tower  North,  633 
17th  Street,  14th  Floor,  Denver.  CO  80202- 
3607.  (303)  672-5462.  TDD  Number  (303) 
844-6158.  Office  hours:  8:00am-4:30pm 
local  time 

Southwest  Area — Tribes  and  IHAs:  Arizona. 
California.  New  Mexico.  Nevada,  and  Isleta 
Del  Sur  in  Texas 

Phoenix.  Arizona  HUD  Field  Office  of  Native 
American  Programs 

Southwest  Office  of  Native  American 

Pr6grams.  Two  Arizona  Center,  Suite  1650, 
Phoenix,  Arizona  85004-2361,  (602)  379- 
4156,  TDD  Number  (602)  379-1461.  Office 
hours:  8:15am— 4:45pm  local  time  or 

Albuquerque,  HUD  Division  of  Native 
American  Programs 

Albuquerque  Division  of  Native  American 
Programs.  Albuquerque  Plaza.  201  3rd 
Street.  NW.  Suite  1830,  Albuquerque,  New 
Mexico  87102-3368,  (505)  766-1372.  TDD 
Number:  None  available.  Office  hours: 
7:45am-4:30pm  local  time  or 

Northern  California  Division  of  Native 
American  Programs.  450  Golden  Gate 
Avenue.  8th  Floor,  Box  36003.  San 
Francisco.  CA  94102-3448.  (415)  55&- 
9200.  TDD  Number  (415)  556-8357 


Northwest  Area — Tribes  and  IHAs:  Idaho. 
Oregon,  and  Washington 

Seattle.  Washington  HUD  Field  Office  of 
Native  American  Programs 

Northwest  Office  of  Native  American 
Programs.  Seattle  Federal  Office  Building. 
909  First  Avenue.  Suite  300.  Soiittlp,  WA 
98104-1000,  (206)  220-5270,  TDD 
Number:  (206)  220-5186,  Office  hi.urs: 
8.00am-4 :30pm  local  timo 

.'Maska  Area — Tribes  and  IH.'\s:  Al(i;-ka 

Anchorage,  Alaska  HUD  TIM  Offii  <•  of 
Native  American  Programs 

.Maska  Office  of  Native  ArniMicun  l'r();.;[iinis. 
Univorsi'.y  Plaza  Building,  949  East  3hth 
.Avenue.  Suite  401.  .^nthorngo,  .Alaska 
99508-4399,  (907)  271-4H;i:i.  TDD 
Numbor:  (907)  271-4.'!:;8 
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(section  202/8  program).  This  subpart 
contains  provisions  governing  the 
development  of  section  202/8  projects 
including  the  loan  fund  allocation 
process,  application  procedures,  and 
loan  financing  procedures.  There  are  no 
regulatory  provisions  governing  the 
housing  assistance  payments  contract 
(HAP  contract)  (except  §  885.425  on 
HAP  contract  execution)  or  governing 
the  management  and  operation  of 
section  202/8  projects  (except  for 
preference  rules  published  on  July  18, 
1994  at  59  FR  36616).  On  December  9. 
1987  (52  FR  46614).  HUD  published  a 
proposed  rule  adding  such  provisions. 
In  response  to  the  proposed  rule.  HUD 
received  six  comments.  The  comments 
and  HUD's  responses  are  discussed 
below. 

On  June  20,  1989  (54  FR  25960).  HUD 
published  a  final  rule  adding  a  new 
subpart  C  tc  part  885.  That  subpart, 
which  impltiuented  amendments  to  the 
section  202  program  contained  in 
section  162  of  the  Housing  and 
Community  Development  Act  of  1987, 
governs  section  202  housing  for 
nonelderly  handicapped  families  and 
individuals.  Such  housing  does  not 
receive  assistance  under  section  8.  but 
receives  a  new  type  of  project 
assistance.  On  June  12,  1991,  HUD 
published  two  interim  rules  (56  FR 
27104,  56  FR  27070)  providing  for  the 
continued  apphcability  of  part  885  to 
projects  for  which  section  202  loan 
reservations  were  made  in  FY  1990  and 
prior  years.  These  interim  rules  also 
added  new  parts  889  and  890  to 
establish  the  Supportive  Housing  for  the 
Elderly  Program  and  Supportive 
Housing  for  Persons  with  Disabilities 
Program  and  to  enable  FY  1991  funding 
of  projects  under  those  programs. 
Requirements  relating  to  capital 
advances  and  project  rental  assistance 
contracts  (these  new  projects  do  not 
receive  section  8  rental  assistance)  were 
published  August  12. 1992  at  57  FR 
36338  and  57  FR  36330.  and 
management  rules  for  these  new- 
programs  will  be  published  shortly. 

Public  Comments 

Part  813.  A  commenter  requested  that 
HUD  provide  further  information 
regarding  the  relationship  between  part 
813  and  part  885.  The  commenter  also 
requested  clarification  concerning 
which  part  will  govern  if  there  are 
inconsistencies  between  the  parts. 

Section  813.1.  which  was  not 
proposed  for  amendment  in  the 
proposed  rule,  currently  provides  the 
definitions,  policies,  and  procedures 
related  to  income  limits,  and  the 
determination  of  eligibility,  income  and 
rent  for  applicants  and  tenants  in 


housing  assisted  under  section  8 
including  section  8  projects  for  which 
loans  are  made  under  section  202  of  the 
Housing  Act  of  1959.  HUD  is  unaware 
of  any  inconsistencies  between  part  813 
and  part  885.  other  than  differences 
between  the  definitions  of  elderly  and 
handicapped  families.  These  differences 
reflect  statutory  definitions  applicable 
to  the  section  8  and  section  202 
programs  (see  the  definition  of 
"families"  and  "elderly  family"  in 
section  3(b)(3)  of  the  United  States 
Housing  Act  of  1937,  and  the  definition 
of  "elderly  or  handicapped  families"  in 
section  202(d)(4)).  To  the  extent  of  these 
or  any  other  inconsistencies,  the  part 
that  more  specifically  addresses  the 
program  (i.e..  part  885)  will  govern. 
References  have  been  added  for  part  889 
(Supportive  Housing  for  the  Elderly) 
and  part  890  (Supportive  Housing  for 
Persons  with  Disabilities). 

Definitions  (§885.5).  A  new  definition 
of  handicapped  person  or  individual 
was  added  to  part  885  in  the  final  rule 
published  June  20.  1989  implementing 
section  162  of  the  Housing  and 
Community  Development  Act  of  1987. 
In  that  rule.  HUD  proposed  the  same 
definition  of  handicapped  person  or 
individual  that  was  contained  in  the 
proposed  rule  for  the  section  202/8 
program.  (Both  proposed  rules  included 
a  revised  definition  of  handicapped 
person  or  individual  that  contained 
specific  definitions  of  developmentally 
disabled  and  chronically  mentally  ill. 
Alcoholism  and  drug  addiction  were 
specifically  excluded  from  the 
definition  of  chronically  mentally  ill 
unless  the  individual  has  a  disabling 
condition  required  for  eligibility.) 

Commenters  to  both  proposed  rules 
made  substantially  the  same  comments 
on  the  proposed  definition.  Some 
commenters  argued  that  the  exclusion  of 
alcoholism  and  drug  addiction  was 
contrary  to  section  504  of  the 
Rehabilitation  Act  of  1973  which 
specifically  extends  coverage  to 
alcoholics  and  drug  addicts.  Other 
commenters  supported  the  exclusion  of 
such  persons. 

In  the  June  20.  1989  final  rule.  HUD 
responded  to  these  objections  and 
substituted  new  language  that  provided 
that  a  person  whose  sole  impairment  is 
alcoholism  or  drug  addiction  (i.e..  who 
does  not  have  a  developmental 
disability,  chronic  mental  illness  or 
physical  disability  which  is  the 
disabling  condition  required  for 
eligibihty  in  a  particular  project)  will 
not  be  considered  to  be  handicapped  for 
the  purposes  of  the  section  202  program. 
The  discussion  of  these  changes  can  be 
found  at  that  rule  at  54  FR  25962.  and 
is  adopted  without  change  for  the 


purposes  of  this  rule.  Because  the 
definitions  section  of  part  885  governs 
both  the  section  202  handicapped 
housing  program  and  the  section  202/8 
program,  the  text  of  the  final  rule 
adopted  today  does  not  include  a 
definition. 

Tenn  of  HAP  contract  (§  885.505). 
The  proposed  rule  at  §  885.505  provided 
that  the  term  of  the  HAP  contract  for 
assisted  units  in  section  202/8  projects 
is  20  years.  If  the  project  is  completed 
in  stages,  the  term  of  the  HAP  contract 
for  all  assisted  units  in  all  stages  of  a 
project  may  not  exceed  22  years.  One 
commenter  recommended  that  HUD 
should  {'i'ovide  short  extensions  of  the 
HAP  contract  if  the  facility  or  the 
tenants  would  suffer  an  undue  hardship 
without  the  extension.  Section  885.535 
already  provides  that  HUD  and  the 
Borrower  may  agree  to  extend  the  term 
of  the  HAP  contract  or  to  renew  the 
HAP  contract  upon  the  expiration  of  the 
term  of  the  contract.  This  section  has 
been  clarified  to  state  that  any  extension 
or  renewal  is  subject  to  the  availability 
of  funding. 

Fair  Market  rents.  One  commenter 
recommended  that  the  Department 
develop  additional  language  in  part  885 
specifying  how  fair  market  rents  (FMRs) 
will  be  calculated  for  section  202/8 
facilities.  This  commenter  claimed  that 
the  Department's  method  of  calculating 
FMRs  was  not  economically  feasible  for 
many  section  202  facilities.  Under  the 
section  202/8  program,  the  applicable 
published  FMRs  were  used  in 
development  processing  to  determine 
the  amount  reser\'ed  for  the  section  8 
funding  and  ser\'ed  as  a  limit  on  the 
amount  of  the  section  202  loan  that 
could  be  made.  They  served  as  the 
initial  contract  rents  (although  they 
could  be  adjusted  based  on  the  amount 
of  the  loan).  Thereafter,  the  contract 
rents  are  adjusted  based  on  the  project's 
approved  budget  or  by  the  annual  (and 
special)  adjustment  factor  as  specified 
in  the  contract.  HUD  believes  that  the 
regulations  are  sufficiently  specific.  No 
additional  provisions  have  been 
included  in  this  rule,  particularly  since 
no  new  reser\'ations  are  subject  to 
section  8  FMRs. 

Leasing  to  eligible  families 
(§885.515).  Proposed  §885.515 
implemented  section  325(1)  of  the 
Housing  and  Commimity  Development 
Act  of  1981  which  requires  that  HAP 
contracts  for  new  construction  and 
substantial  rehabilitation  must  provide 
that  during  the  term  of  the  HAP 
contract,  the  owner  shall  make  available 
for  occupancy  by  efigible  families  the 
number  of  imits  for  which  assistance  is 
committed  under  the  HAP  contract. 
Under  the  proposed  rule  making  units 


available  for  occupancy  by  eligible 
families  required  the  Borrower:  (1)  to 
conduct  marketing  in  accordance  with 
§  885.600(a)  (i.e.,  the  Borrower  must 
commence  and  continue  diligent 
marketing  activities  not  later  than  90 
days  before  the  anticipated  date  of 
availability  for  occupancy  of  the  first 
unit  and  marketing  must  be  performed 
in  accordance  with  a  HUD-approved 
affirmative  marketing  plan  and  all  fair 
housing  and  equal  opportunity 
requirements);  (2)  lease  or  make  good 
faith  efforts  to  lease  the  units  to  eligible 
and  otherwise  acceptable  families, 
including  taking  all  feasible  actions  to 
fill  vacancies  by  renting  to  sut.h 
families;  and  (3)  not  reject  any  such 
applicant  family  except  for  reasons 
acceptable  to  HUD.  The  proposed  rule 
stated  that  if  the  Borrower  is 
temporarily  unable  to  lease  all  assisted 
units  to  families  that  are  eligible  to 
occupy  them,  one  or  more  units  may, 
with  the  prior  approval  of  HUD,  be 
leased  to  "ineligible  families"  (i.e., 
families  that  meet  the  section  202 
handicapped  or  elderly  eligibility 
requirements,  but  carmot  meet  the 
income  eligibility  requirements). 

A  commenter  argued  that  the 
proposed  rules  do  not  adequately  ensure 
that  effective  outreach  techniques  will 
be  used.  The  commenter  argued  that 
once  the  Borrower  complies  with  HUD's 
general  fair  housing  and  equal 
opportunity  requirements  and  continues 
this  outreach  strategy  for  90  days,  its 
marketing  obligations  would  be  fulfilled 
and  the  Borrower  would  be  free  to  rent 
to  ineligible  tenants.  The  commenter 
argued  that  the  final  rule  should  require 
Borrowers  to  specifically  target  the 
elderly  and  handicapped  populations  in 
their  outreach  strategies.  Further,  the 
commenter  suggested  that  HUD  provide 
for  the  use  of  a  centralized  computer 
system  for  matching  Borrowers  and 
tenant  applicants. 

HUD  believes  that  the  regulations  are 
adequate  to  ensure  that  the  Borrower 
will  market  to  eligible  handicapped  and 
elderly  families.  HUD  notes  that,  in 
addition  to  the  marketing  requirements 
cited  by  the  commenter,  making  units 
available  to  eligible  families  requires  the 
Borrower  to  demonstrate  that  it  has 
leased  or  is  making  good  faith  efforts  to 
lease  units  to  eligible  and  otherwise 
acceptable  families.  Without  such  a 
showing.  HUD  will  not  approve  a 
Borrower's  request  for  permission  to 
lease  to  ineligible  families.  Moreover, 
the  Affirmative  Fair  Housing  Marketing 
Plan  is  in  effect  for  the  duration  of  the 
Federal  financial  assistance.  While 
affirmative  marketing  efforts  must 
commence  at  least  90  days  prior  to  the 
initial  rent-up.  they  also  must  continue 


throughout  the  life  of  the  Federal 
financial  assistance.  In  light  of  the 
expense  involved  in  the  establishment 
of  a  centralized  computer  system  and 
questions  concerning  the  necessity  of  a 
system.  HUD  has  rejected  the 
commenter  suggestion  regarding  the 
provision  of  a  computerized  system  for 
matching  Borrowers  and  tenant- 
applicants. 

One  commenter  argued  that  the 
provision  permitting  the  Borrower  to 
lease  to  ineligible  families  is 
unnecessary  since  sufficient  numbers  of 
income-eligible  families  can  be  located 
if  Borrowers  make  an  effort.  The 
commenter  feared  that  this  exception 
would  lead  to  other  practices  or 
exceptions  that  would  undermine 
efforts  to  serve  the  poor  and  the 
homeless. 

The  proposed  provision  has  been 
retained  in  the  final  rule.  The  failure  to 
achieve  necessary  occupancy  could 
impair  project  operations  to  the 
detriment  of  tenants  and  would 
ultimately  create  a  danger  of  a  default 
on  the  section  202  loan.  Such  a  default 
and  foreclosure  could  result  in  the 
project  being  entirely  disassociated  from 
its  original  purpose,  if  purchased  by  an 
outside  bidder.  Accordingly.  HUD  has 
concluded  that  the  proposed  provision 
may  be  essential  in  order  to  preser\'e 
certain  projects  for  the  benefit  of  present 
and  future  eligible  tenants.  HUD 
believes  that  the  requirement  for  prior 
approval  will  ensure  adequate 
supervision  of  the  project  and  will 
prevent  the  abuses  predicted  by  the 
commenter. 

A  commenter  suggested  that  the  final 
rule  should  be  revised  to  permit 
Borrowers,  without  prior  HUD 
authorization,  to  rent  up  to  five  percent 
of  the  units  to  low-income  families 
where  very  low-income  families  are  not 
available  to  fill  a  vacancy.  Section  16  of 
the  United  States  Housing  Act  of  1937 
establishes  limitations  on  the  admission 
to  the  Section  8  and  public  housing 
programs  of  low-income  families,  but 
not  very  low  income.  HUD  has 
implemented  this  national  limitation  by 
prohibiting  the  admission  of  families  in 
this  category,  unless  the  owner  has 
received  prior  HUD  approval  (see 
§§  813.105  and  913.105).  Section  103  of 
the  Housing  and  Community 
Development  Act  of  1987  and  section 
1001  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Amendments  Act 
of  1988  amended  the  United  States 
Housing  Act  of  1937  to  state  that  HUD 
may  not  totally  prohibit  admission  of 
lower  income  families  other  than  ven, 
low-income  families,  shall  establish  an 
appropriate  specific  percentage  of  lower 
income  families  other  than  very  low- 
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regarding  project  operation,  financial 
condition,  and  occupancy  as  HUD  may 
require  to  administer  the  HAP  contract 
and  to  monitor  project  operations.  A 
commenter  requested  HUD  to  explain  or 
provide  examples  of  such  "other 
statements".  Other  statements  will 
include:  monthly  accounting 
statements;  tenant  assistance  payments 
requests  and  special  claims  requests 
(claims  for  unpaid  rent,  tenant  damages 
and  other  charges  and  claims  for 
vacancy  loss);  and  quarterly  and  annual 
occupancy  reports. 

Proposed  paragraph  (e)  required  the 
maintenance  of  a  project  fund  account. 
All  funds  r.:-'!  lining  in  the  project  fund 
account  following  the  expiration  of  the 
project's  fiscal  year  (i.e.,  the  excess  of 
project  income  over  project  operating 
expenses,  required  principal  and 
interest  payment  and  deposits  to  the 
replacement  reserve)  were  required  to 
be  deposited  in  the  replacement  reserve 
account  following  the  expiration  of  the 
fiscal  year.  The  final  rule  has  been 
revised  to  conform  to  the  practices 
currently  applied  in  the  section  8 
program.  These  practices  provide  that 
the  remaining  funds  are  deposited  in  a 
residual  receipts  account.  Amounts  in 
this  account  may  be  used  to  reduce 
housing  assistance  payments  and  for 
other  project  purposes  with  the 
approval  of  HUD.  Upon  termination  of 
the  contract  any  excess  funds  must  be 
remitted  to  HUD. 

Replacement  reserve  (§  885.605).  One 
commenter  thought  that  proposed 
§  885.605,  which  governs  the  amount  of 
the  replacement  reserve,  required  a 
contribution  of  .6  percent  for  the  first 
year  and  .4  percent  for  the  second  year 
of  operations.  After  the  first  two  years, 
the  commenter  recommended  the  use  of 
a  sliding  scale  (based  on  the  age  of  the 
building)  to  maintain  an  adequate 
reserve. 

This  commenter  has  misread  the 
proposed  rule.  The  proposed  rule 
provided  that  the  annual  amount  of  the 
deposit  is  .6  percent  of  the  cost  of  the 
total  structure  (for  new  construction 
projects)  or  .4  percent  of  the  cost  of  the 
initial  mortgage  (for  all  other  projects). 
This  amount  would  have  been  required 
for  deposit  and  adjusted  yearly  by  the 
amount  of  the  armual  adjustment  factor 
and  may  be  reduced  if  HUD  determines 
that  the  reserve  has  reached  a  level 
sufficient  to  meet  project  requirements 
(see  §  885.605(b)  and  (c)).  To  provide 
flexibility,  HUD  has  decided  not  to 
specify  a  percentage  of  cost  amount  in 
the  final  rule,  instead  HUD  will 
determine  the  amount  whenever 
appropriate. 

Another  conunenter  suggested  that 
HUD  permit  Borrowers  to  use  the 


replacement  reserve  for  preventive  and 
maintenance  efforts,  and  for  physical 
adjustments  necessary  to  accommodate 
the  needs  of  residents  aging  in  place. 
The  proposed  change  has  not  been 
made.  The  purpose  of  the  replacement 
reserve  is  to  ensure  that  sufficient  funds 
will  be  available  to  provide  for 
extraordinary  maintenance,  and  repair 
and  replacement  of  capital  items  (e.g.. 
replacement  of  structural  elements  and 
mechanical  equipment  in  the  project.) 
Operating  expenses  such  as  day-to-day 
maintenance  requirements  and 
preventive  maintenance  expenses  are  to 
be  paid  &x)m  operating  revenues. 
Currently,  Borrowers  may  requect  HUD 
to  approve  the  use  of  the  replacement 
reserve  for  payments  for  some  items  to 
accommodate  aging  residents.  If  such 
requests  are  approved,  however,  HUD 
requires  the  Borrower  to  replenish  the 
reserve. 

Selection  and  admission  of  tenants 
(§685.610).  Proposed  §  885.610  stated 
that  the  Borrower  is  responsible  for 
deciding  whether  an  applicant  is 
eligible  for  admission  to  the  project. 
Applicants  for  admission  must  meet  the 
eligibility  requirements  applicable  to 
them  under  the  section  202/8  program 
concerning  age  or  handicap,  and 
income.  The  preamble  noted  that  in 
addition  to  these  admission 
requirements.  Borrowers  would  be 
permitted  to  develop  and  implement 
additional  tenant  selection  criteria. 

A  commenter  representing  a  disability 
group  argued  that  the  rule  would  give 
Borrowers  too  much  discretion  in  the 
selection  of  tenants  and  would  require 
Borrowers  to  make  determinations 
beyond  their  areas  of  expertise.  The 
commenter  objected  to  the  example       , 
cited  in  the  preamble  that  stated  that  a 
Borrower  could  refuse  to  admit  an 
otherwise  eligible  applicant,  if  the 
applicant  is  unable  to  live 
independently  in  the  project  without 
support  services  that  he  or  she  needs, 
but  which  are  not  available.  The 
commenter  predicted  that  such 
Borrower  determinations  could  be 
arbitrary  and  constitute  discrimination 
against  the  handicapped.  The 
commenter  suggested  that  these 
determinations  should  be  left  to  the 
tenant-apphcant. 

Section  8  allows  owners  the 
discretion  to  establish  which  of  the 
eligible  applicants  they  want  to  admit  as 
tenants.  This  allows  an  owner  to 
establish  "suitability"  requirements, 
such  as  that  tenants  be  able  to  live 
independently,  and,  concomitantly,  to 
make  decisions  on  whether  a  particular 
applicant  meets  those  criteria.  HUD, 
through  this  regulation,  is  creating  a 
procedure  to  appeal  an  owner's  initial 


admission  determination,  if  an 
applicant  thinks  it  is  wrong.  Therefore, 
an  applicant  will  have  an  opportunity  to 
correct  an  owner's  suitability  decision 
to  the  extent  it  leads  to  an  unlawful 
admission  determination  (such  as  one  in 
violation  of  the  civil  rights  laws, 
including  section  504). 

While  the  owner  of  section  202 
"elderly"  project  may  only  consider 
applicants  "suitable"  if  they  can  live 
independently — an  applicant  for  a 
section  202  'handicapped"  project 
must  "have  an  impairment  which  *  •  * 
substantially  impedes  his  ability  to  live 
independently  "  and  that  "could  be 
improved  by  more  suitable  housing 
conditions."  See  section  202(d)(4). 

The  example  in  the  preamble  to  the 
section  202  rule  regarding  ability  to  live 
independently  reflected  the  proposed 
rule  implementing  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
794).  The  proposed  section  504  rule 
defined  qualified  handicapped  person, 
in  part,  with  regard  to  the  person's    . 
capacity  for  independent  living.  In  the 
final  section  504  rule  published  June  2. 
1988  (53  FR  20216).  HUD  dropped 
references  to  the  ability  to  live 
independently  from  the  definition  of 
qualified  individual  with  handicaps. 
Instead,  the  definition  was  revised  to 
focus  on  the  handicapped  individuals 
capacity  to  comply  with  all  obligations 
of  occupancy  whether  without 
supportive  services  or  with  supportive 
services  provided  by  persons  other  than 
the  recipient.  Thus,  Borrowers  must 
make  a  determination  whether  an 
applicant  can  fulfill  all  obligations  of 
occupancy.  In  a  project  that  does  not 
provide  supportive  services,  it  is 
irrelevant  whether  the  obligations  of 
tenancy  are  met  by  the  individual  alone 
or  with  assistance  that  the  individual 
with  handicaps  arranges.  Further,  in    , 
making  eligibility  determinations,  a 
presumption  in  favor  of  the  individual's 
own  assessment  of  his  or  her 
capabilities  is  warranted  in  absence  of 
evidence  to  the  contran,'. 

Under  the  proposed  rule,  a  tenant- 
applicant  may  request  a  review  of  the 
Borrower's  determination  of 
ineligibility.  The  review  would  be  made 
by  a  member  of  the  Borrower's  staff  who 
did  not  make  the  initial  decision  to 
reject.  A  commenter  noted  that  many 
projects  would  be  unable  to  comply 
with  this  requirement  because  their 
staffs  are  too  small.  As  an  alternative, 
the  commenter  suggested  that  HUD 
permit  such  Borrowers  to  convene  a 
panel  to  review  determinations. 

The  final  rule  has  been  revised  to 
permit  the  Borrower  (with  prior  HUD 
approval)  to  appoint  a  panel  of 
individuals  to  review  eligibility 


determinations,  if  the  size  of  the 
Borrower's  staff  will  not  permit  a  review 
by  a  member  of  the  staff  that  did  not 
make  the  original  decision.  Under  these 
circumstances.  HUD  will  approve  the 
panel  if  the  Borrower  demonstrates  that 
the  members  of  the  panel  are  qualified 
to  make  eligibility  determinations  (e.g.. 
members  of  the  staff  of  a  comparable 
section  8  project  in  the  area). 

Based  on  the  broad  discretion 
provided  to  Borrowers  in  the 
development  and  implementation  of 
tenant  selection  procedures,  one 
commenter  suggested  that  HUD  should 
provide  a  rev  iew  of  Borrower's 
selections  thrnugh  the  provision  of 
administrative  hearings  to  applicants 
that  are  rejected  for  tenancy.  HUD  is 
mindful  of  its  duty  to  assure  that  the 
policies  implemented  by  Borrowers  are 
enforced  in  a  non-arbitrary  and  non- 
discriminatory manner.  However,  rather 
than  establishing  a  burdensome 
administrative  review  process.  HUD 
believes  that  its  role  should  be  limited 
to  the  provision  of  tenant  selection 
guidance  by  regulations  and  through 
other  issuances,  and  to  the  review  of  the 
Borrower's  tenant  selection  plan  and 
procedures  during  the  management 
review  of  the  project.  HUD  has  limited 
authority  in  this  area,  i.e..  to  reject  an 
owner's  criteria  for  selecting  among 
statutorily  eligible  appHcants  only  when 
the  criteria  the  owner  uses  to  determine 
whether  applicants  would  be  suitable 
tenants  would  violate  the  civil  rights 
la\ys,  such  as  section  504  of  the 
Rehabilitation  Act. 

(In  addition  to  the  regulatory  guidance 
found  in  the  final  rule,  HUD  notes  that 
Occupancy  Requirements  of  Subsidized 
Multifamily  Housing  Programs  (HUD 
handbook-4350.3  Chg-1, 1  2-15. 1  2-16 
and  ^2-17)  require  Borrowers  to 
develop  a  written  tenant  selection  plan 
covering  such  matters  as  procedures  for 
accepting  applications  and  screening 
tenants,  fair  housing  and  equal 
opportunity  requirements,  preferences 
and  prierities  required  by  HUD  or 
established  by  the  Borrower,  etc.,  and 
provide  additional  administrative 
guidance  on  permitted  and  prohibited 
screening  criteria.) 

Federal  selection  preferences.  A  final 
rule  revising  tenant  selection 
preferences  including  preferences 
requirements  for  this  program  was 
published  on  July  18, 1994  at  59  FR 
36616.  Section  885.427  was  revised  to 
incorporate  the  preference  provisions  of 
§§880.613-880  617. 

Ch-ercrowded  and  underoccupied 
units  (§885.620).  Proposed  §  885.620 
governs  unit  transfers  where  the 
Borrower  has  determined  that  an 


assisted  unit  is  overcrowded  or 
underoccupied.  A  commenter  was 
concerned  that  the  proposed  regulations 
would  permit  a  Borrower  to  force  a 
tenant  to  change  apartments  in  order  to 
comply  with  the  unit  size  requirements. 
The  commenter  argued  that  this 
requirement  may  conflict  with  State  and 
local  laws  that  prohibit  a  landlord  from 
moving  an  unwilling  tenant.  The 
commenter  recommended  that  the  final 
rule  permit  flexibility  in  complying 
with  HUD  requirements. 

The  Department  is  charged  with  the 
responsibihty  for  assuring  that  housing 
assistance  pajinents  are  used  efficiently, 
including  the  appropriate  assignment 
and  reassignment  of  families  to  units  of 
a  proper  size.  Accordingly,  the  final  rule 
provides  that  the  Borrower  will,  as 
promptly  as  possible,  offer  the  family  an 
appropriate  alternate  unit.  Contrary  to 
the  commenters  fears,  the  rule  would 
not  permit  the  Borrower  to  force  an 
unwilling  tenant  to  move.  The  existing- 
HUD  procedures  permit  the  tenant  to 
remain  in  the  unit  and  pay  the  market 
rent,  or  move  within  30  days  of  the 
notification  that  a  unit  of  the  required 
size  is  available  within  the  project. 

Lease  requirements  (§  885.625).  Under 
§  885.625,  the  lease  must  contain  all 
required  provisions  and  none  of  the 
prohibited  provisions  specified  by  HLT), 
One  commenter  argued  that  HUD 
should  prepare  a  new  model  lease  for 
section  202/8  projects.  This  commenter 
attached  a  copy  of  a  proposed  lease  and 
encouraged  HUD  to  adopt  it  in  the 
Section  202  handbook.  HUD  has 
prepared  a  new  model  lease  and  it  is 
available  from  HUD  Field  Offices  and  is 
contained  in  the  4350.3  Handbook  Chg. 
22.  Appendix  19C.  dated  June  1992. 

Security  Deposits  (§885.6351.  Under 
proposed  §  885.635.  the  Borrower  must 
require  each  family  occupying  an 
assisted  unit  to  pay  a  security  deposit  in 
an  amount  equal  to  one  month's  total 
tenant  payment  or  S50.  whichever  is 
greater.  A  commenter  argued  that  the 
minimum  security  deposit  should  be 
increased  to  $100.  The  commenter 
argued  that  this  amount  represents  a 
reasonable  minimum  tenant 
contribution,  would  safeguard  the 
Borrower,  and  would  reduce  the  cost  of 
unpaid  charge  claims  and  tenant 
damage  reimbursement  requests. 

The  $50  limit  is  the  minimum  deposit 
that  is  currently  required  under  the 
section  202/8  and  related  section  8 
programs.  It  balances  the  ability  of  the 
targeted  tenant  population  (i.e..  low  and 
ver)'  low  income  persons)  to  pay  a 
security  deposit  with  the  Borrower's 
need  for  an  adequate  resource  to  offset 
damages  caused  to  the  unit.  (HIT)  notes 
that  the  family's  security  deposit 
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Counsel,  Rulos  Docket  Clerk,  Room 
10276.  451  S<!venth  Street,  S.W., 
Washington.  DC.  20410-0500. 

Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibihty  Ac  t).  the  Undersigned 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  contract  and  management 
provisions  inr  orporated  iii  this 
rulemaking  generally  reflect  existing 
HUD  policies  already  guiding  operators 
of  section  202/8  projects.  This 
proceeding  does  not  change  the  goals 
toward  which  program  activities  are 
directed.  The  rule's  effect  both  on  small 
and  large  entities  should  be  minor. 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  No.  12611— 
Federalism,  has  determined  that  the 
final  rule  does  not  involve  the 
preemption  of  State  law  by  Federal 
statute  or  regulation  and  does  not  have 
Federalism  implications.  The  rule 
reflects  existing  HUD  policies  guiding 
non-profit  organizations  operating 
section  202/8  projects.  The  rule,  to  the 
maximum  extent  possible,  defers  to 
State  and  local  policies  (see  e.g., 
§§885.635(b)(l),  (3)and(5)). 

This  rule  was  listed  as  sequence 
number  1805  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  November  14.  1994  (59  FR 
57632.  57657)  under  Executive  Order 
12866  and  the  Regulatory  Flexibility 
Act. 

List  of  Subjects 

24  CFR  Part  813 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements.  Utilities. 

24  CFR  Part  885 

Aged,  Individuals  with  disabilities. 
Loan  programs — housing  and 
community  development.  Low  and 
moderate  income  housing,  Reportfhg 
and  recordkeeping  requirements. 

Accordingly,  in  title  24  of  the  Code  of 
Federal  Regulations,  parts  813  and  885, 
are  amended  as  follows: 

PART  813— DEFINITION  OF  INCOME, 
INCOME  LIMITS,  RENT  AND 
REEXAMINATION  OF  FAMILY  INCOME 
FOR  THE  SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAMS 
AND  RELATED  PROGRAMS 

1.  The  authority  citation  for  24  CFR 
part  813  continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437a,  1437c,  1437f, 
1437nand  3^35(d). 


2.  In  §813.109,  the  section  headiiig 
and  paragraph  (a),  is  revised  to  road  as 
follows: 

§  813.109    Initial  determination,  verification, 
and  reexamination  of  Family  income  and 
composition. 

(a)  Responsibility  for  initial 
determination  and  reexamination.  Tljf 
Owner  or  PHA  shall  be  responsibU>  fm 
determination  of  eligibility  for 
admission,  for  determination  of  Annutil 
Income,  Adjusted  Income  and  Total 
Tenant  Payment,  and  for  reexamination 
of  Family  income  and  composition  at 
least  annually,  as  provided  in  pertinent 
program  regulations  and  handbooks 
(see.  e.g.,  24  CFR  part  880,  subpart  F,  2-i 
CFR  part  881,  subpart  F;  24  CFR  part 
882.  subparts  B  and  E;  24  CFR  part  88:{ 
subpart  G;  24  CFR  part  884,  subpart  B; 
24  CFR  part  885,  subparts  B  and  C;  24 
CFR  part  886.  subparts  A  and  C;  24  CFK 
part  887.  subpart  H;  and  24  CFR  parts 
889  and  890.).  As  used  in  this  part,  the 
"effective  date"  of  an  examination  or 
reexamination  refers  to: 

(1)  In  the  case  of  an  examination  for 
admission,  the  effective  date  of  initial 
occupancy;  and 

(2)  In  the  case  of  a  reexamination  of 
an  existing  tenant,  the  effective  date  of 
the  redetermined  housing  assistance 
payment  with  respect  to  the  Housing 
Voucher  program  (part  887  of  this 
chapter)  and  the  effective  date  of  the 
redetermined  Total  Tenant  Payment  in 
all  other  cases. 


PART  885— LOANS  FOR  HOUSING 
FOR  THE  ELDERLY  OR 
HANDICAPPED 

3.  The  authority  citation  for  24  CFR 
part  885  continues  to  read  as  follows: 

A,uthority:  12  U.S.C.  1701q;  42  U.S.C. 
143'7f  and  3535(d). 

4.  In  §  885.5,  the  definition  of 
"Section  8  Program",  is  revised  to  read 
as  follows: 

§885.5    Definitions. 

***** 

Section  8  Program  means  the  housing 
assistance  payments  program  which 
implements  section  8  of  the  United 
States  Housing  Act  of  1937  (42  I'.S.C. 
1437fnote). 

***** 

5.  In  subpart  B,  §885.200  is 
redesignated  as  §885.203,  and  a  v.vw 
§  885.200  is  added,  to  read  as  foHows: 

§  885.200    Definitions  applicable  to  Subpart 

B. 
As  used  in  this  subpart  B: 
Agreement  to  enter  into  housinf; 

assistance  payments  contract  means  lli«' 

agreement  between  the  Borrower  and 


HUD  which  provides  that,  upon 
satisfactory  completion  of  the  project  in 
accordance  with  the  HUD-approved 
final  proposal,  HUD  will  enter  into  the 
HAP  contract  with  the  Borrower. 

Annual  income  is  defined  in  part  813 
of  this  chapter. 

Assistecf  unit  means  a  dwelling  unit 
eligible  for  assistance  under  a  HAP 
contract. 

Contract  rent  means  the  total  amount 
of  rent  specified  in  the  HAP  contract  as 
payable  by  HUD  and  the  tenant  to  the 
Borrower  for  an  assisted  unit. 

Family  (eligible  family)  means  an 
elderly  or  handicapped  family  (as 
defined  in  this  section)  that  meets  the 
project  occupancy  requirements 
approved  by  HUD  and,  if  the  family 
occupies  an  assisted  imit.  meets  the 
requirements  described  in  part  813  of 
this  chapter. 

Gross  rent  is  defined  in  part  813  of 
this  chapter. 

HAP  contract  (housing  assistance 
payments  contract)  means  the  contract 
entered  into  by  the  Borrower  and  HUD 
setting  forth  the  rights  and  duties  of  the 
parties  with  respect  to  the  project  and 
the  payments  under  the  HAP  contract. 

Housing  assistance  payment  means 
the  payment  made  by  HUD  to  the 
Borrower  for  assisted  units  as  provided 
in  the  HAP  contract.  The  payment  is  the 
difference  between  the  contract  rent  and 
the  tenant  rent.  An  additional  payment 
is  made  to  a  family  occupying  an 
assisted  unit  when  the  utility  allowance 
is  greater  than  the  total  tenant  payment. 
A  housing  assistance  payment,  known 
as  a  "vacancy  payment",  may  be  made 
to  the  Borrower  when  an  assisted  unit 
is  vacant,  in  accordance  with  the  terms 
of  the  HAP  contract. 

Project  account  means  a  specifically 
identified  and  segregated  accoimt  for 
each  project  which  is  established  in 
accordance  with  §  885.51C(b)  out  of  the 
amounts  by  which  the  maximum  annual 
commitment  exceeds  the  amount 
actually  paid  out  under  the  HAP 
contract  each  year. 

Project  occupancy  requirements 
means  eligible  populations  to  be  served 
under  the  Section  202  program  are 
qualified  individuals  or  families  whose 
head  of  household  or  spouse  is  elderly, 
physically  handicapped, 
developmentally  disabled  or  chronically 
mentally  ill.  Projects  are  designed  to 
meet  the  special  needs  of  the  particular 
tenant  population  which  the  Borrower 
was  selected  to  serve.  Individuals  from 
one  eligible  group  may  not  be  accepted 
for  occupancy  in  a  project  designed  for 
a  different  tenant  group.  However,  a 
Sponsor  can  propose  to  house  eligible 
tenant  groups  other  than  the  one  it  was 
selected  to  serve,  but  must  apply  to  the 


HUD  Field  Office  for  permission  to  do 
so,  based  on  a  plan  which  demonstrates 
that  it  can  adequately  serve  the 
proposed  tenant  group.  Upon  review 
and  recommendation  by  the  Field 
Office,  HUD  Headquarters  will  approve 
or  disapprove  the  request. 

Rent,  in  the  case  of  a  unit  in  a 
cooperative  project,  means  the  carrying 
charges  payable  to  the  cooperative  with 
respect  to  occupancy  of  the  unit. 

Tenant  rent  means  the  monthly 
amount  defined  in,  and  determined  in 
accordance  with  part  813  of  this 
chapter. 

Total  tenant  payment  means  the 
monthly  amount  defined  in,  and 
determined  in  accordance  with  part  813 
of  this  chapter. 

Utility  allowance  is  defined  in  part 
813  of  this  chapter  and  is  determined  or 
approved  by  HUD. 

Utility  reimbursement  is  defined  in 
part  813  of  i!us  chapter. 

Vacancy  payment  means  the  housing 
assistance  payment  made  to  the 
Borrower  by  HUD  for  a  vacant  assisted 
unit  if  certain  conditions  are  fulfilled,  as 
provided  in  the  HAP  contract.  The 
amount  of  the  vacancy  payment  varies 
with  the  length  of  the  vacancy  period 
and  is  less  after  the  first  60  days  of  any 
vacancv. 

6.  In  §885.210,  paragraph  (b)(5)  is 
revised,  to  read  as  follows: 

§  885.210    Contents  of  applications. 

***** 

(b)  •   •  • 

(5)  A  narrative  description  of  the 
anticipated  occupancy  of  the  project.   . 
The  Borrower  must  propose  project 
occupancy  requirements  that  limit 
occupancy  to  the  elderly  and/or 
handicapped. 
***** 

7.  In  §  885.425,  the  section  heading  is 
revised;  paragraph  (b)  is  removed: 
paragraphs  (c),  (d),  (e)  and  (f)  are 
redesignated  as  paragraphs  (b).  (c).  (d) 
and  (e),  recpectively;  to  read  as  follows: 

§  885.425    Completion  of  project,  cost 
certification  and  HUO  approvals. 

***** 

8.  Sections  885.500  through  885.655 
are  added  to  subpart  B,  to  read  as 
follows: 

§885.500    HAP  contract 

(a)  HAP  contract.  The  housing 
assistance  payments  contract  sets  forth 
rights  and  duties  of  the  Borrower  and 
HUD  with  respect  to  the  project  and  the 
housing  assistance  payments. 

(b)  HAP  contract  execution.  (1)  Upon 
satisfactory  completion  of  the  project, 
the  Borrower  and  HUD  shall  execute  the 
HAP  contract  on  the  form  prescribed  by 
HUD. 


(2)  The  effective  date  of  the  HAP 
contract  may  be  earlier  than  the  date  of 
execution,  but  no  earlier  than  the  date 
of  HUD's  issuance  of  the  permission  to 
occupy. 

(3)  If  the  project  is  completed  in 
stages,  the  procedures  of  paragraph  (b) 
of  this  section  shall  apply  to  each  stage. 

(c)  Housing  assistance  payments  to 
owners  under  the  HAP  contract.  The 
housing  assistance  payments  made 
under  the  HAP  contract  are: 

(1)  Payments  to  the  Borrower  to  assist 
eligible  families  leasing  assisted  units. 
The  amount  of  the  housing  assistance 
payment  made  to  the  Borrower  for  an 
assisted  unit  leased  to  an  eligible  family 
is  equal  to  the  difference  between  the 
contract  rent  for  the  unit  and  the  tenant 
rent  payable  by  the  family. 

(2)  Payments  to  the  Borrower  for 
vactmt  assisted  units  ("vacancy 
payments").  The  amount  of  an.i 
conditions  for  vacancy  payments  are 
described  in  §  885.650.  The  housing 
assistance  payments  are  made  monthly 
by  HUD  upon  proper  requisition  by  the 
Borrower,  except  payments  for 
vacancies  of  more  than  60  days,  which 
are  made  semiannually  by  HUD  upon 
requisition  by  the  Borrower. 

(d)  Payment  of  utility  reimbursement. 
Where  applicable,  a  utility 
reimbursement  will  be  paid  to  a  family 
occupying  an  assisted  unit  as  an 
additional  housing  assistance  pa\Tnent. 
The  HAP  contract  will  provide  that  the 
Borrower  will  make  this  payment  on 
behalf  of  HUD.  Funds  will  be  paid  to  the 
Borrower  in  trust  solely  for  the  purpose 
of  making  the  additional  payment  The 
Borrower  may  pay  the  utility 
reimbursement  jointly  to  the  family  and 
the  utility  company,  or,  if  the  family 
and  utility  company  consent,  directly  to 
the  utility  company. 

§  885.505    Term  of  HAP  contract 

The  term  of  the  HAP  contract  for 
assisted  units  shall  be  20  years.  If  the 
project  is  completed  in  stages,  the  term 
of  the  H.AP  contract  for  assisted  units  in 
each  stage  shall  be  20  years.  The  term 
of  the  HAP  contract  for  all  assisted  units 
in  all  stages  of  a  project  shall  not  exceed 
22  years. 

§  885.510    Maximum  annual  commitment 
and  project  account 

(a)  Maximum  annual  commitment. 
The  maximum  annual  amount  that  may 
be  committed  under  the  HAP  contract  is 
the  total  of  the  contract  rents  and  utility 
allowances  for  all  assisted  units  in  the 
project. 

(b)  Project  account.  (1)  HUD  will 
establish  and  maintain  a  specifically 
identified  and  segregated  project 
account  for  each  project.  The  project 
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available  for  occupancy  by  eligible 
famiUes  if: 

(1)  The  Borrower  fails  to  comply  with 
the  requirements  of  paragraph  (a)  of  this 
section;  or 

(2)  Notwithstanding  any  prior 
approval  by  HUD,  HUD  determines  that 
the  inability  to  lease  units  to  eligible 
families  is  not  a  temporary  problem. 

(c)  Restoration.  HUD  will  agree  to  an 
amendment  of  the  HAP  contract  to 
provide  for  subsequent  restoration  of 
any  reduction  made  under  paragraph  (b) 
of  this  section  if: 

(1)  HUD  determines  that  the 
restoration  is  justified  by  demand; 

(2)  The  Borrower  otherwise  has  a 
record  of  compliance  with  the 
Borrower's  obligations  under  the  HAP 
contract;  and 

(3)  Contract  and  budget  authority  is 
available. 

(d)  Applicability.  In  accordance  with 
seciion  555  of  the  Cranston-("<onzalez 
National  Affordable  Housing  Act  of 
1990.  paragraphs  (a)  and  (b)  of  this 
section  apply  to  all  contracts.  An  owner 
who  had  leased  an  assisted  unit  to  an 
ineligible  family  consistent  with  the 
regulations  in  effect  at  the  time  will 
continue  to  lease  the  unit  to  that  family. 
However,  the  owner  must  make  the  unit 
available  for  occupancy  by  an  eligible 
family  when  the  ineligible  family 
vacates  the  unit. 

(e)  Occupancy  by  families  that  are  not 
elderly  or  handicapped.  HUD  may 
permit  units  in  the  project  to  be  leased 
to  other  than  elderly  or  handicapped 
families  if: 

(1)  The  Borrower  has  made  reasonable 
efforts  to  lease  assisted  and  unassisted 
units  to  eligible  families; 

(2)  The  Borrower  has  been  granted 
HUD  approval  under  paragraph  (a)  of 
this  section;  and 

(3)  The  Borrower  is  temporarily 
unable  to  achieve  or  maintain  a  level  of 
occupancy  sufficient  to  prevent 
financial  default  and  foreclosure  under 
the  section  202  loan  documents.  HUD 
approval  under  paragraph  (e)(3)  of  this 
section  will  be  of  limited  duration.  HUD 
may  impose  terms  and  conditions  to 
this  approval  that  are  consistent  with 
program  objectives  and  necessary  to 
protect  its  interest  in  the  section  202 
loan. 

§  885.520    HAP  contract  administration. 

HUD  is  responsible  for  the 
administration  of  the  HAP  Contract. 

§  885.525    Default  by  Borrower. 

(a)  HAP  contract  provisions.  The  HAP 
contract  will  provide: 

(1)  That  if  HUD  determines  that  the 
Borrower  is  in  default  under  the  HAP 
contract.  HUD  will  notify  the  Borrower 


of  the  actions  required  to  be  takoii  to 
cure  the  default  and  of  the  remedies  to 
be  applied  by  HUD  including  an  action 
for  specific  performance  under  thu  HAP 
contract,  reduction  or  suspension  of 
housing  assistance  payments  and 
recovery  of  overpayments,  where 
appropriate;  and 

(2)  That  if  the  Borrower  fails  to  cure 
the  default.  HUD  has  the  right  to 
terminate  the  HAP  contract  or  to  take 
other  corrective  action. 

(b)  Loan  provisions.  Additional 
provisions  governing  default  under  the 
section  202  loan  are  included  in  the 
regulatory  agreement  and  other  loan 
documents  described  in  §885.415. 

§  885.530    Notice  upon  HAP  contract 
expiration. 

(a)  Notice  required.  The  HAP  contract 
will  provide  that  the  Borrower  will,  at 
least  one  year  before  the  end  of  the  HAP 
contract  term,  notify  each  family  leasing 
an  assisted  unit  of  any  increase  in  the 
amount  the  family  will  be  required  to 
pay  as  rent  as  a  result  of  the  expiration. 

(b)  Service  requirements.  The  notice 
under  paragraph  (a)  of  this  section  shall 
be  accomplished  by  sending  a  letter  by 
first  class  mail,  properly  stamped  and 
addressed,  to  the  family  at  its  address  at 
the  project,  with  a  proper  return 
address;  and  serving  a  copy  of  the  notice 
on  any  adult  person  answering  the  door 
at  the  leased  dwelling  unit,  or  if  no 
adult  responds,  by  placing  the  notice 
under  or  through  the  door,  if  possible, 
or  else  by  affixing  the  notice  to  the  door 
Service  shall  not  be  considered  to  be 
effective  until  both  required  notices 
have  been  accomplished.  The  date  on 
which  the  notice  shall  be  considered  to 
be  received  by  the  family  shall  be  the 
date  on  which  the  Borrower  mails  the 
first  class  letter  provided  for  in 
paragraph  (b)  of  this  section,  or  the  date 
on  which  the  notice  provided  for  in 
paragraph  (b)  of  this  section  is  properly 
given^whichever  is  later. 

(c)  Contents  of  notice.  The  notice  shall 
advise  each  affected  family  that,  after 
the  expiration  date  of  the  HAP  contract, 
the  family  will  be  required  to  bear  the 
entire  cost  of  the  rent  and  that  the 
Borrower  may,  subject  to  requirements 
and  restrictions  contained  in  the 
regulatory  agreement,  the  lease,  and 
State  or  local  law.  change  the  rent.  The 
notice  also  shall  state: 

(1)  The  actual  (if  known)  or  the 
estimated  rent  that  will  be  charged 
following  the  expiration  of  the  HAP 
contract; 

(2)  The  difference  between  the  new 
rent  and  the  total  tenant  payment 
toward  rent  under  the  HAP  contract: 
and 


(3)  The  date  the  HAP  contract  will 
expire. 

(d)  Certification  to  HUD.  The 
Borrower  shall  give  HUD  a  certification 
that  families  have  been  notified  in 
accordance  with  this  section  and  shall 
attach  to  the  certification  an  example  of 
the  text  of  the  notice. 

(e)  Applicability.  This  section  applies 
to  all  HAP  contracts  entered  into  under 
an  agreement  to  enter  into  a  housing 
assistance  payments  contract  executed 
on  or  after  October  1 ,  1981 ,  or  entered 
into  under  such  an  agreement  executed 
before  October  1,  1981  but  renewed  or 
amended  after  February  9,  1995. 

(.Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2502-0371). 

§  885.535    HAP  contract  extension  or 
renewal. 

Upon  expiration  of  the  term  of  the 
HAP  contract,  HUD  and  the  Borrower 
may  agree  (subject  to  available  funds)  to 
extend  the  term  of  the  HAP  contract  or 
to  renew  the  HAP  contract.  The  number 
of  assisted  units  under  the  extended  or 
renewed  HAP  contract  shall  equal  the 
number  of  assisted  units  under  the 
original  HAP  contract,  except  that — 

(a)  HUD  and  the  Borrower  may  agree 
to  reduce  the  number  of  assisted  units 
by  the  number  of  assisted  units  that  are 
not  occupied  by  eligible  families  at  the 
time  of  the  extension  or  renewal;  and 

(b)  HLT)  and  the  Borrower  may  agree 
to  permit  reductions  in  the  number  of 
assisted  units  during  the  term  of  the 
extended  or  renewed  HAP  contract  as 
assisted  units  are  vacated  by  eligible 
families.  Nothing  in  this  section  shall 
prohibit  HUD  from  reducing  the  number 
of  units  covered  under  the  extended  or 
renewed  HAP  contract  in  accordance 
with  §  885.515(b). 

§  885.600    Responsibilities  of  Borrower. 

(a)  Marketing.  (1)  The  Borrower  must 
commence  and  continue  diligent 
marketing  activities  not  later  than  90 
days  before  the  anticipated  date  of 
availability  for  occupancy  of  the  first 
unit  of  the  project.  Market  activities 
shall  include  the  provision  of  notices  of 
availability  of  housing  under  the 
program  to  operators  of  temporary 
housing  for  the  homeless  in  the  same 
housing  market. 

(2)  Marketing  must  be  done  in 
accordance  with  the  HUD-approved 
affirmative  fair  housing  marketing  plan 
and  all  Federal,  State  or  local  fair 
housing  and  equal  opportunity 
requirements.  The  purpose  of  the  plan 
and  requirements  is  to  achieve  a 
condition  in  which  eligible  families  of 
similar  income  levels  in  the  same 
housing  market  have  a  like  range  of 
housing  choices  available  to  them 


regardless  of  discriminatory 
considerations,  such  as  their  race,  color, 
creed,  religion,  familial  status, 
disability,  sex  or  national  origin. 
Marketing  must  also  be  done  in 
accordance  with  the  communication 
and  notice  requirements  of  Section  504 
at  24  CFR  8.6  and  24  CFR  8.54.  i.e.,  TDD 
requirements  for  all  housing  providers 
and  methods  to  reach  those  with 
speech,  visual  and  hearing  impairments. 

(3)  At  the  time  of  HAP  contract 
execution,  the  Borrower  must  submit  to 
HUD  a  list  of  leased  and  un  leased 
assisted  units,  with  a  justification  for 
the  unleased  units,  in  order  to  qualify 
for  vacancy  payments  for  the  unleased 
units. 

(b)  Management  and  maintenance. 
The  Borrower  is  responsible  for  all 
management  functions.  These  functions 
include  selection  and  admission  of 
tenants,  required  reexaminations  of 
incomes  for  families  occupying  assisted 
units,  collection  of  rents,  termination  of 
tenancy  and  eviction,  and  all  repair  and 
maintenance  functions  (including 
ordinary  and  extraordinary  maintenance 
and  replacement  of  capital  items).  All 
functions  must  be  performed  in 
compliance  with  equal  opportunity 
requirements. 

(c)  Contracting  for  ser\ices.  (1)  With 
HUD  approval,  the  Borrower  may 
contract  with  a  private  or  public  entity 
for  performance  of  the  services  or  duties 
required  in  paragraphs  (a)  and  (b)  of  this 
section.  However,  such  an  arrangement 
does  not  relieve  the  Borrower  of 
responsibility  for  these  services  and 
duties.  All  such  contracts  are  subject  to 
the  restrictions  governing  prohibited 
contractual  relationships  described  in 
§885.5.  (These  prohibitions  do  not 
extend  to  management  contracts  entered 
into  by  the  Borrower  with  the  sponsor 
or  its  non-profit  affiliate). 

(2)  Consistent  with  the  objectives  of 
Executive  Order  11625  (3  CFR,  1971- 
1975  Comp.,  p.  616,  unless  otherwise 
noted),  E.xecutive  Order  12432  (3  CFK. 
1983  Comp.,  p.  198.  unless  otherwise 
noted),  and  Executive  Order  12138  (3 
CFR,  1979  Comp.,  p.  393.  unless 
othenvise  noted),  the  Borrower  will 
promote  awareness  and  participation  of 
minority  and  women's  business 
enterprises  in  contracting  and 
procurement  activities. 

(d)  Submission  of  financial  and 
operating  statements.  The  Borrower 
must  submit  to  HUD: 

(1)  Within  60  days  after  the  end  of 
each  fiscal  year  of  project  operations, 
financial  statements  for  the  project 
audited  by  an  independent  public 
accountant  and  in  the  form  required  bv 
HUD;  and 


(2)  Other  statements  regarding  project 
operation,  financial  conditions  and 
occupancy  as  HUD  may  require  to 
administer  the  HAP  contract  and  to 
monitor  project  operatiofls. 

(e)  Use  of  project  funds.  The  Borrower 
shall  maintain  a  separate  project  fund 
account  in  a  depository  or  depositories 
which  arc  members  of  the  Federal 
Deposit  Insurance  Corporation  or 
National  Credit  Union  Share  Insurance 
Fund  and  shall  deposit  all  rents, 
charges,  income  and  revenues  arising 
from  project  operation  or  ownership  to 
this  account.  All  project  funds  are  to  be 
deposited  in  Federally-insured 
accounts.  All  balances  shall  be  fully 
insured  at  all  times,  to  the  maximum 

'  extent  possible.  Project  funds  must  be 
used  for  the  operation  of  the  project 
(including  required  insurance  coverage), 
to  make  required  principal  and  interest 
payments  on  the  section  202  loan,  and 
to  make  required  deposits  to  the 
replacement  reserve  under  §  885.605.  in 
accordance  with  a  HUD-approved 
budget.  Any  project  funds  in  the  project 
funds  account  (including  earned 
interest)  following  the  expiration  of  the 
fiscal  year  shall  be  deposited  in  a 
Federally-insured  residual  receipts 
account  within  60  days  following  the 
end  of  the  fiscal  year.  Withdrawals  from 
this  account  may  be  made  only  for 
project  purposes  and  with  the  approval 
of  HUD.  If  there  are  funds  remaining  in 
the  residual  receipts  account  when  the 
mortgage  is  satisfied,  such  funds  shall 
be  returned  to  HUD. 

(f)  Reports.  The  Borrower  shall  submit 
such  reports  as  HUD  may  prescribe  to 
demonstrate  compliance  with 
applicable  civil  rights  and  equal 
opportunity  requirements. 

(.Approved  by  the  Office  of  Managoment  and 
Budget  under  control  number  2502-0371). 

§  885.605    Replacement  reserve. 

(a)  Establishment  ofresen-e.  The 
Borrower  shall  estabhsh  and  maintain  a 
replacement  reserve  to  aid  in  funding 
extraordinary  maintenance,  and  repair  . 
and  replacement  of  capital  items. 

(b)  Deposits  to  resen-e.  The  Borrower 
shall  make  monthly  deposits  to  the 
replacement  reser\'e  in  an  amount 
determined  by  HUD. 

(c)  Level  of  reser\-e.  The  rescr\e  must 
be  built  up  to  and  maintained  at  a  level 
determined  by  HUD  to  be  sufficient  to 
meet  projected  requirements.  Should 
the  reserve  reach  that  level,  the  amount 
of  the  deposit  to  the  reserve  may  be 
reduced  with  the  approval  of  HUD. 

(d)  Administration  of  resen-e. 
Replacement  reserve  funds  must  be 
deposited  with  HUD  or  in  a  Federally- 
insured  depository  in  an  interest-  j 
bearing  account  (s)  whose  balances  are 
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§  885  610    Selpction  and  admission  of 
tenants. 

(a)  Written  tenant  selection 
procedures. '  he  OuTier  shall  adopt 
written  tenan  t  selection  procedures 
which  ensure  nondiscrimination  in  the 
selection  of  V  nants  and  that  are 
consistent  wi  ;h  the  purpose  of 
improving  he  using  opportunities  for 
very  low-inc(  me  elderly  or 
handicapped  persons;  and  reasonably 
related  to  pre  ^ram  eligibility  and  an 
applicant's  al  ility  to  perform  the 
obligations  o  ihe  lease.  The  Owner 
must  comply  with  the  following 
nondisc!;mir  atinn  authorities:  section 
504  of  the  Re  labilitation  let  of  1973  (29 
U.S.C.  794)  a  id  the  implementing 
regulations  a  24  CFR  part  8;  the  Fair 
Housing  Act  42  U.S.C.  3600-3619)  and 
the  implemei  iting  regulations  at  24  CFR 
parts  100,  10  I,  109.  and  110;  Title  VI  of 
the  Civil  Rig!  ts  Act  of  1964  (42  U.S.C. 
2000d)  and  the  implementing 


24  CFR  part  1 ;  Section  3 


of  the  Housir  g  and  Urban  Development 
Act  of  1968  (  .2  U.S.C.  1701u)  and  the 
implementin  ;  regulations  at  24  CFR  part 
135;  the  Age  Discrimination  Act  of  1975 
(42  U.S.C.  61  31-6107)  and  the 
implementin  ;  regulations  at  24  CFR  part 


e  Order  11246  (as 

:FR,  1964-1965  Comp.,  p. 

mplementing  regulations 


at  41  CFR  Ch  ipter  60;  Executive  Order 


Opportunity  in  Housing). 
1963  Comp.,  p.  652  and 
ting  regulations  at  24  CFR 
(\mericans  with 


Disabilities  l^  ct  (42  U.S.C.  12101  et  seq.) 
to  the  extent  ipplicable;  and  other 
applicable  Fe  deral.  State  and  local  laws 
prohibiting  ciscrimination  and 
promoting  equal  opportunity.  While 
local  residency  requirements  are 
prohibited,  heal  residency  preferences 
may  be  appli  ;d  in  selecting  tenants  only 
to  the  extent  hat  they  are  not 
inconsistent  vith  affirmative  fair 
housing  marl  eting  objectives  and  the 
Owner's  HUl  >-approved  affirmative  fair 
housing  mar!  eting  plan.  Preferences 
may  not  be  bised  on  the  length  of  time 
the  applicant  has  resided  in  the 
jurisdiction.  iVith  respect  to  any 
residency  pr  ference,  j)ersons  expected 
to  reside  in  t  le  community  as  a  result 
of  current  or  planned  employment  will 
be  treated  as  -esidents.  Owners  shall 
promptly  notify  in  writing  any  rejected 
applicant  of  he  grounds  for  any 


JMI 


rejection.  Additionally,  owners  shall 
maintain  a  written,  chronological 
waiting  list  showing  the  name,  race, 
gender,  ethnicity  and  date  of  each 
person  applying  for  the  program. 

(b)  Application  for  admission.  The 
Borrower  must  accept  applications  for 
admission  to  the  project  in  the  form 
prescribed  by  HUD  and  is  obligated  to 
confirm  all  information  provided  by  the 
applicant  families  on  the  application. 
Applicant  families  must  be  requested  to 
complete  a  release  of  information 
consent  for  verification  of  information. 
Applicants  applying  for  assisted  units 
must  complete  a  certification  of 
eligibility  as  part  of  the  application  for 
admission.  Applicant  families  must 
meet  the  disclosure  and  verification 
requirements  for  Social  Security 
Numbers,  as  provided  by  24  CFR  part 
750.  Applicant  families  must  sign  and 
submit  consent  forms  for  the  obtaining 
of  wage  and  claim  information  from 
State  Wage  Information  Collection 
Agencies,  as  provided  by  24  CFR  part 
760.  Both  the  Borrower  and  the 
applicant  must  complete  and  sign  the 
application  for  admission.  On  request, 
the  Borrower  must  furnish  copies  of  all 
applications  for  admission  to  HUD. 

ic)  Determination  of  eligibility  and 
selection  of  tenants.  The  Borrower  is 
responsible  for  determining  whether 
applicants  are  eligible  for  admission  and 
for  the  selection  of  families.  To  be 
eligible  for  admission,  an  applicant 
must  be  an  elderly  or  handicapped 
family  as  defined  in  §  885.5.  must  meet 
any  project  occupancy  requirements 
approved  by  HUD  under  §  885.225(a)(1), 
must  meet  the  disclosure  and 
verification  requirements  for  Social 
Security  Numbers,  as  provided  by  24 
CFR  part  750).  must  sign  and  submit 
consent  forms  for  obtaining  of  wage  and 
claim  information  from  State  Wage 
Information  Collection  Agencies,  as 
provided  by  24  CFR  part  760,  and  must, 
if  applying  for  an  assisted  imit,  be 
eligible  for  admission  under  part  813  of 
this  chapter. 

(d)  Unit  assignment.  If  the  Borrower 
determines  that  the  family  is  eligible 
and  is  otherwise  acceptable  and  units 
are  available,  the  Borrower  will  assign 
the  family  a  unit.  The  Borrower  will 
assign  the  family  a  unit  of  the 
appropriate  size  in  accordance  with 
HUD's  general  occupancy  guidelines.  If 
no  suitable  unit  is  available,  the 
Borrower  will  place  the  family  on  a 
waiting  list  for  the  project  and  notify  the 
family  of  when  a  suitable  unit  may 
become  available.  If  the  waiting  list  is  so 
long  that  the  applicant  would  not  be 
likely  to  be  admitted  for  the  next  12 
months,  the  Borrower  may  advise  the 
applicant  that  no  additional 


applications  for  admission  are  being 
considered  for  that  reason,  except  that 
the  Borrower  may  not  refuse  to  place  an 
applicant  on  the  waiting  list  if  the 
applicant  is  otherwise  eligible  for 
assistance  and  claims  that  he  or  she 
qualifies  for  a  Federal  preference  as 
provided  in  §885.427. 

(e)  Ineligibility  determination.  If  the 
Borrower  determines  that  an  applicant 
is  ineligible  for  admission  or  the 
Borrower  is  not  selecting  the  applicant 
for  other  reasons,  the  Borrower  will 
promptly  notify  the  applicant  in  writing 
of  the  determination,  the  rea.sons  for  the 
determination,  and  that  the  applicant 
has  a  right  to  request  a  meeting  with  the 
Borrower  or  managing  agent  to  review 
the  rejection,  in  accordance  with  HUD 
requirements.  The  review,  if  requested, 
may  not  be  conducted  by  a  member  of 
the  Borrower's  staff  who  made  the 
initial  decision  to  reject  the  applicant. 
The  applicant  may  also  exercise  other 
rights  (e.g.,  rights  granted  under  Federal, 
State  or  local  civil  rights  laws)  if  the 
applicant  befieves  he  or  she  is  being 
discriminated  against  on  a  prohibited 
basis.  T'ne  informal  review  provisions 
for  the  denial  of  a  Federal  preference  are 
provided  at  §  880.613(h)  of  this  chapter 

(f)  Records.  Records  on  applicants  and 
approved  eligible  families,  which 
provide  racial,  ethnic,  gender,  handicap 
status,  and  place  of  previous  residency 
data  required  by  HLTD.  must  be  retained 
for  three  years. 

(g)  Reexamination  of  family  income 
and  composition — (1)  Regular 
reexaminations.  The  Borrower  must 
reexamine  the  income  and  composition 
of  the  family  at  least  every  12  months. 
Upon  verification  of  the  information, 
the  Borrower  shall  make  appropriate 
adjustments  in  the  total  tenant  payment 
in  accordance  with  part  813  of  this 
chapter  and  determine  whether  the 
family's  unit  size  is  still  appropriate. 
The  Borrower  must  adjust  tenant  rent 
and  the  housing  assistance  payment  and 
must  carry  out  any  unit  transfer  in 
accordance  with  the  administrative 
instructions  issued  by  HUD.  At  the  time 
of  reexamination  under  paragraph  (g)(1) 
of  this  section,  the  Borrower  must 
require  the  family  to  meet  the  disclosure 
and  verification  requirements  for  Social 
Security  Numbers,  as  provided  by  24 
CFR  part  750.  For  requirements 
regarding  the  signing  and  submitting  of 
consent  forms  by  families  for  obtaining 
of  wage  and  claim  information  frt)m 
State  Wage  Information  Collection 
Agencies,  see  24  CFR  part  760. 

(2)  Interim  reexaminations.  The 
family  must  comply  with  the  provisions 
in  its  lease  regarding  interim  reporting 
of  changes  in  income.  If  the  Borrower 
receives  information  concerning  a 


change  in  the  family's  income  or  other 
circumstances  between  regularly 
scheduled  reexaminations,  the  Borrower 
must  consult  with  the  family  and  make 
any  adjustments  determined  to  be 
appropriate.  See  24  CFR  750.10(d)(2)(i) 
for  the  requirements  for  the  disclosure 
and  verification  of  Social  Security 
Numbers  at  interim  reexaminations 
involving  new  family  members.  For 
requirements  regarding  the  signing  and 
submitting  of  consent  forms  by  families 
for  the  obtaining  of  wage  and  claim 
information  from  State  wage 
information  collection  agencies,  see  24 
CFR  part  760.  Any  change  in  the 
family's  income  or  other  circumstances 
that  results  in  an  adjustment  in  the  total 
tenant  payment,  tenant  rent  and  housing 
assistance  payment  must  be  verified. 

(3)  Continuation  of  housing  assistance 
payments,  (i)  A  family  shall  remain 
eligible  for  housing  assistance  payments 
until  the  total  tenant  payment  equals  or 
exceeds  the  gross  rent.  The  termination 
of  subsidy  eligibility  will  not  affect  the 
family's  other  rights  under  its  lease. 
Housing  assistance  payments  may  be 
resumed  if.  as  a  result  of  changes  in 
income,  rent  or  other  relevant 
circumstances  during  the  term  of  the 
HAP  contract,  the  family  meets  the 
income  eligibility  requirements  of  part 
81 3  of  this  chapter  and  housing 
assistance  is  available  for  the  unit  under 
the  terms  of  the  HAP  contract.  The 
family  will  not  be  required  to  establish 
its  eligibility  for  admission  to  the 
project  under  the  remaining 
requirements  of  paragraph  (c)  of  this 
section. 

(ii)  A  family's  eligibility  for  housing 
assistance  paj-ments  may  be  terminated 
in  accordance  with  HUD  requirements 
for  such  reasons  as  failure  to  submit 
requested  verification  information, 
including  information  related  to 
disclosure  and  verification  of  Social 
Security  Numbers  (as  provided  by  24 
CFR  part  750)  orfailure  to  sign  and 
submit  consent  forms  for  the  obtaining 
of  wage  and  claim  information  from 
State  wage  information  collection 
agencies  (as  provided  bv  24  CFR  part 
760). 

(.Approved  by  the  Office  of  Managprnent  and 
nu(iot.'t  under  cor.trol  nuniliCT  2502-0371). 

§  885.61 5    Obligations  of  the  family. 

(a)  Requirements.  The  family  shall: 

(1)  Pay  amoimts  due  under  the  lease 
directly  to  the  Borrower. 

(2)  Supply  such  certification,  release 
of  information,  consent,  complete  forms 
or  documentation  as  the  Borrower  or 
HUD  determines  necessary-,  including 
information  and  documentation  relating 
to  the  disclosure  and  verification  of 
Social  Security  Numbers,  as  provided 


by  24  CFR  part  750.  and  the  signing  and 
submission  of  consent  forms  for  the 
obtaining  of  wage  and  claim  information 
from  State  Wage  Information  Collection 
Agencies,  as  provided  by  24  CFR  part 
760; 

(3)  Allow  the  Borrower  to  inspect  the 
dwelling  unit  at  reasonable  times  and 
after  reasonable  notice; 

(4)  Notifj'  the  Borrower  before 
vacating  the  dwelling  unit;  and 

(5)  Use  the  dwelling  unit  solely  for 
residence  by  the  family,  and  as  the 
family's  principal  place  of  residence. 

(b)  Prohibitions.  The  family  shall  not: 

(1)  Assign  the  lease  or  transfer  the 
unit;  or 

(2)  Occupy,  or  receive  assistance  for 
the  occupancy  of.  a  unit  governed  under 
this  part  while  occupying,  or  receiving 
assistance  for  occupancy  of,  another 
unit  assisted  under  any  Federal  housing 
assistance  program,  including  any 
section  8  program. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2502-0371). 

§  885.620    Overcrowded  and 

underoccupied  units. 

If  the  Borrower  determines  that 
because  of  change  in  family  size,  a  unit 
is  smaller  than  appropriate  for  the 
eligible  family  to  which  it  is  leased,  or 
that  the  unit  is  larger  than  appropriate, 
housing  assistance  payments  with 
respect  to  the  unit  will  not  be  reduced 
or  terminated  until  the  eligible  family 
has  been  relocated  to  an  appropriate 
alternate  unit.  If  possible,  the  Borrower 
will,  as  promptly  as  possible,  offer  the 
family  an  appropriate  alternate  unit. 
The  Borrower  may  receive  vacancy 
payments  for  the  vacated  unit  if  the 
Borrower  complies  with  the 
requirements  of  §  885.650. 

§885.625    Lease  requirements. 

(a)  Term  of  lease.  The  term  of  the 
lease  may  not  be  less  than  one  year. 
Unless  the  lease  has  been  terminated  by 
appropriate  action,  upon  expiration  of 
the  lease  term,  the  family  and  Borrower 
may  execute  a  new  lease  for  a  term  not 
less  than  one  year,  or  may  take  no 
action.  If  no  action  is  taken,  the  lease 
will  automatically  be  renewed  for 
successive  terms  of  one  month. 

(b)  Termination  by  the  family.  All 
leases  may  contain  a  provision  that 
permits  the  family  to  terminate  the  lease 
upon  30  days  advance  notice.  A  lease 
for  a  term  that  exceeds  one  year  must 
contain  such  provision. 

(c)  Form.  The  Borrow-er  shall  use  the 
lease  form  prescribed  by  HUD.  In 
addition  to  required  provisions  in  the 
lease  form,  the  Borrower  may  include  a 
provision  in  the  lease  permitting  the 
Borrower  to  enter  the  leased  premises. 


at  any  time,  without  advance  notice 
where  there  is  reasonable  cause  to 
believe  that  an  emergency  exists  or  that 
health  or  safety  of  a  family  member  is 
endangered.  : 

§  885.630    Termination  of  tenancy  and 
modification  of  lease. 

The  provisions  of  part  247  of  this  title 
apply  to  all  decisions  by  a  Borrower  to 
terminate  the  tenancy  or  modify  the 
lease  of  a  family  residing  in  a  unit. 

§885.635    Security  deposits. 

(a)  Collection  of  security  deposit.  At 
the  time  of  the  initial  execution  of  the 
lease,  the  Borrower: 

(1)  Will  require  each  family 
occupying  a  unit  to  pay  a  security 
deposit  in  an  amount  equal  to  one 
month's  total  tenant  payment  or  S50, 
whichever  is  greater;  and 

(2)  May  require  each  family 
occupying  an  unassisted  unit  to  pay  a 
security  deposit  equal  to  one  month's 
rent  payable  by  the  family.  The  family 
is  expected  to  pay  the  security  deposit 
from  its  own  resources  and  other 
available  public  or  private  resources. 
The  Borrower  may  collect  the  security 
deposit  on  an  installment  basis. 

(b)  Security  deposit  provisions 
applicable  to  assisted  and  unassisted 
units. — (1)  Administration  of  security 
deposit.  The  Borrower  must  place  the 
security  deposits  in  a  segregated 
interest-bearing  account.  The  Borrower 
shall  maintain  a  record  of  the  amount  in 
this  account  that  is  attributable  to  each 
family  in  residence  in  the  project. 
Annually  for  all  families,  and  when 
computing  the  amount  available  for 
disbursement  under  paragraph  (b)(3)  of 
this  section,  the  Borrower  shall  allocate 
to  the  family's  balance,  the  interest 
accrued  on  the  balance  during  the  year 
Unless  prohibited  by  State  or  local  law. 
the  Borrower  may  deduct  for  the  family, 
from  the  accrued  interest  for  the  year, 
the  administrative  cost  of  computing  the 
allocation  to  the  family's  balance.  The 
amount  of  the  administrative  cost 
adjustment  shall  not  exceed  the  accrued 
interest  allocated  to  the  family's  balance 
for  the  year.  The  amount  of  the 
segrtrgated,  interest-bearing  account 
maintained  by  the  Borrower  must  at  all 
times  equal  the  total  amount  collected 
from  the  families  then  in  occupancy 
plus  any  accrued  interest  and  less 
allowable  administrative  cost 
adjustments.  The  Borrower  must 
comply  with  any  applicable  State  and 
local  laws  concerning  interest  payments 
on  security  deposits. 

(2)  Family  notification  requirement.  In 
order  to  be  considered  for  the  refunt!  of 
the  security  deposit,  a  family  must 
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i  (Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2502-0371). 

§  8S5.640    Adjustment  of  rents. 

(a)  Contract  rents. — (1)  Adjustment 
based  on  approved  budget.  If  the  HAP 
contract  provides,  or  has  been  amended 
to  provide,  that  contract  rents  will  be 
adjusted  based  upon  a  HUD-approved 
budget,  HUD  will  calculate  contract  rent 
adjustments  based  on  the  sum  of  the 
project's  operating  costs  and  debt 

ser\  ice  (as  calculated  by  HUD),  with 
adjustments  for  vacancies,  the  project's 
non-rental  income,  and  other  factors 
that  HUD  deems  appropriate.  The 
calculation  will  be  made  on  the  basis  of 
information  provided  by  the  Borrower 
on  a  form  acceptable  to  the  Secretary. 
The  automatic  adjustment  factor 
described  in  part  888  of  this  chapter  is 
not  used  to  adjust  contract  rents  under 
paragraph  (a)(1)  of  this  section,  except 
to  the  extent  that  the  amount  of  the 
replacement  reserve  deposit  is  adjusted 
under  §880.602  of  this  chapter. 

(2)  Annual  and  special  adjustments.  If 
the  HAP  contract  provides  that  contract 
rents  will  be  adjusted  based  on  the 
apphcation  of  an  automatic  adjustment 
factor  and  by  special  additional 
adjustments: 

(i)  Consistent  with  the  HAP  contact, 
contract  rents  may  be  adjusted  in 
accordance  with  part  888  of  this 
chapter; 

(ii)  Special  additional  adjustments 
will  be  granted,  to  the  extent 
detenojined  necessar>'  by  HUD,  to  reflect 
increases  in  the  actual  and  necessary 
expenses  of  owning  and  maintaining  the 
assisted  units  which  have  resulted  from 
substantial  general  increases  in  real 
property  taxes,  assessments,  utility  rates 
or  similar  costs  (i.e.,  assessments  and 
utilities  not  covered  by  regulated  rates), 
and  which  are  not  adequately 
compensated  for  by  an  annual 
adjustment.  The  Borrower  must  submit 
to  HUD  required  supporting  data, 
financial  statements  and  certifications 
for  the  special  additional  adjustment. 

(b)  Rent  for  unassisted  units.  The  rent 
payable  by  families  occupying  units  that 
are  not  assisted  under  the  HAP  contract 
shall  be  equal  to  the  contract  rent 
computed  under  paragraph  (a)  of  this 
section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numtier  2502-0371 ). 

§  885.645    Adjustment  of  utility  allowances. 

In  connection  with  adjustments  of 
contract  rents  as  provided  in 
§  885.640(a),  the  Borrower  must  submit 
an  analysis  of  any  project's  utility 


allowances.  Such  data  as  changes  in 
utility  rates  and  other  facts  affecting 
utility  consumption  should  be  provided 
as  part  of  this  analysis  to  permit 
appropriate  adjustments  in  the  utility 
allowances  for  assisted  units.  In 
addition,  when  approval  of  a  utility  rate 
change  would  result  in  a  cumulative 
increase  of  10  percent  or  more  in  the 
most  recently  approved  utility 
allowances,  the  Borrower  must  advise- 
HUD  and  request  approval  of  new 
utility  allowances.  Whenever  a  utility 
allowance  for  an  assisted  unit  is 
adjusted,  the  Borrower  will  promptly 
notify  affected  families  and  make  a 
corresponding  adjustment  of  the  tenant 
rent  and  the  amount  of  the  housing 
assistance  payment. 

(Approved  by  the  Office  of  Management  iind 
Budget  under  control  number  2502-0371). 

§  885.650    Conditions  for  receipt  of 
vacancy  payments  for  assisted  units. 

(a)  General.  Vacancy  payments  under 
the  HAP  contract  will  not  be  made 
unless  the  conditions  for  receipt  of  these 
housing  assistance  payments  set  forth  in 
this  section  are  fulfilled. 

(b)  Vacancies  during  rent-up.  For  each 
unit  that  is  not  leased  as  of  the  effective 
date  of  the  HAP  contract,  the  Borrower 
is  entitled  to  vacancy  payments  in  the 
amount  of  80  percent  of  the  contract 
rent  for  the  first  60  days  of  vacancy,  if 
the  Borrower: 

(1)  Conducted  marketing  in 
accordance  with  §  885.600(a)  and 
otherwise  complied  with  §  885.600; 

(2)  Has  taken  and  continues  to  take  all 
feasible  actions  to  fill  the  vacancy;  and 

(3)  Has  not  rejected  any  eligible 
applicant  except  for  good  cause 
acceptable  to  HUD. 

(c)  Vacancies  after  rent-up.  If  an 
eligible  family  vacates  a  unit,  the 
Borrower  is  entitled  to  vacancy 
payments  in  the  amount  of  80  percent 
of  the  contract  rent  for  the  first  60  days 
of  vacancy  if  the  Borrower: 

(1)  Certifies  that  it  did  not  cause  the 
vacancy  by  violating  the  lease,  the  HAP 
contract,  or  any  applicable  law; 

(2)  Notified  HUD  of  the  vacancy  or 
prospective  vacancy  and  the  reasons  for 
the  vacancy  immediately  upon  learning 
of  the  vacancy  or  prospective  vacancy; 

(3)  Has  fulfilled  and  continues  to 
fulfill  the  requirements  specified  in 

§  885.600(a)  (2)  and  (3)  and  §  885.650(b) 
(2)  and  (3);  and 

(4)  For  any  vacancy  resulting  from  the 
Borrower's  eviction  of  an  eligible 
family,  certifies  that  it  has  complied 
with  §885.630. 

(d)  Vacancies  for  longer  than  60  days. 
If  a  unit  continues  to  be  vacant  after  the 
60-day  period  specified  in  paragraph  (b) 
or  (c)  of  this  section,  the  Borrower  may 


apply  to  receive  additional  vacancy 
payments  in  an  amount  equal  to  the 
principal  and  interest  payments 
required  to  amortize  that  portion  of  the 
debt  service  attributable  to  the  vacant 
unit  for  up  to  12  additionaUmonths  for 
the  unit  if: 

(1)  The  unit  was  in  decent,  safe  and 
sanitary  condition  during  the  vacancy 
period  for  which  payment  is  claimed; 

(2)  The  Borrower  has  fulfilled  and 
continues  to  fulfill  the  requirements 
specified  in  paragraph  (b)  or  (c)  of  this 
section,  as  appropriato;  and 


(3)  The  Borrower  has  demonstrated  to 
the  satisfaction  of  HUD  that: 

(i)  For  the  period  of  vacancy,  the 
project  is  not  providing  the  Borrower 
with  revenues  at  least  equal  to  project 
expenses  (exclusive  of  depreciation)  and 
the  amount  of  payments  requested  is  not 
more  than  the  portion  of  the  deficiency 
attributable  to  the  vacant  unit;  and 

(ii)  The  project  can  achieve  financial 
soundness  withina  reasonable  time. 

(c)  Prohibition  of  double 
compensation  for  vacancies.  If  the 
Borrower  collects  payments  for 
vacancies  from  other  sources  (tenant 


rent,  security  deposits,  payments  under 
§  885.635(c),  or  governmental  payments 
under  other  programs),  the  Borrower 
shall  not  be  entitled  to  collect  vacancy 
payments  to  the  extent  these  collections 
from  other  sources  plus  the  vacancy 
payment  exceed  contract  rent. 

(.\pproved  by  the  Office  of  Management  and 
Budget  under  control  number  2502-0371). 

Dated:  December  22.  1994 
Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Fed'  -ml 
Housing  CommissioniT. 
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Environmental  statements;  availabihtv,  etc.: 
Kauai  Acoustic  Thermometry  of  Ocean  Climate  Project 
and  Marine  Mammal  Research  Program,  hearing. 
2743 
Meetings: 
Defense  Policy  Board  Advisji.ry  Committee,  2743 

Education  Department 

PROPOSED  RULES 

Elementary  and  secondan,-  education: 
Migrant  education  program  services;  funding  formul;*, 
2816-2817 

Employment  and  Training  Administration 

NOTICES 

Environmental  statements:  availability,  etc.: 
Flint  Job  Corps  Center,  MI,  2785-2786 
Ft.  Devens  Job  Corps  Center,  MA,  2786-2788 
Homestead  Job  Corps  Center,  FL,  2788-2790 
Long  Beach  Job  Corps  Center,  CA,  2790-2792 
Marsing  Civilian  Conservation  Center,  ID;  relocation. 

2792-2794 
Memphis  Job  Corps  Center.  TN,  2795-2796 
Montgomery  Job  Corps  Center,  AL,  2794-2795 
Treasure  Island  Job  Corps  Center,  CA.  2796-2799 

Energy  Department 

See  Energy  Research  Office 
See  Federal  Energv  Regulaton'  Commission 
PROPOSED  RULES 
Acquisition  regulations: 
Environmentally  preferable  products  and  services; 
acquisition  and  use,  2727-2729 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.. 
DOE  .Nuclear  .Safety  Externa!  Regulation  Advisory 
Committee,  2743 
Meetings: 
Environmental  Management  Site  Specific  Advisory 
Board — 
Pantex  Plant,  2743-2744 
Patent  licenses;  non-exclusive,  exclusive,  or  partiallv 
exclusive: 
Industrial  Filter  &  Pump  Manufacturing  Co.,  2744 

Energy  Research  Office 

NOTICES 

Committees;  eslablishinent,  renewal,  termination,  etc.. 
Basic  Energy  .Si  ionics  Advisory  Committee,  2744-2745 

Engraving  and  Printing  Bureau 

NOTICES 
Privacy  Act: 
Systems  of  records,  2808-2809 

Environmental  Protection  Agency 

RULES 

.■\ir  quality  implementation  plans;  approval  a"f^ 
promulgation;  various  States; 
Florida,  2688-2090 
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Oregon, 
Clean  Air 


/ct: 
Reformul  jted  gasoline  program — 
New  Yi»rk  et  al.,  2696-2G99 
Wiscor  sin,  2693-2696 
Hazardous  vaste  program  authorizations: 

Oklahomii,  2699-2702 
Radiation  p  -otection  programs: 
Inactive  i  ranium  processing  sites:  groundwater 
standards;  remedial  actions,  2854-2871 
ion  control: 
u  nping;  site  designations — 

Ocean  offshore  Fort  Pierce,  FL.  2699 
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690-2693 


Rl  LES 

mplementation  plan.s;  approval  and 
1  [ation;  various  States: 
2 '17 

2718-2719 
2ri7-2718 

lanning  purposes;  designation  of  areas: 
27  9-2722 
pr  )grams: 


piJDtection  standards — 

1  pesticides;  exceptions  to  early  entry 
restrictions;  irrigation  activities.  2830-2848 
;  exemption.  2826-2830 
restricted  entr\-  intervals  for  pesticides; 
:y.  2848-2852  ' 

grace  period  and  phase-in  period  associated 
grace  period.  2820-2826 


and  local  assistance: 
^tuary  Program;  correction.  2813 


Issues  Research  and  Evaluation  Group.  2748 
functions,  and  authority  delegations: 
EPA-initiatcd  labeling  changes 
on;  comment  request.  2748-2749 
§  stration.  cancellation,  etc.: 
Inc..  2750 


Lnit; 


Agro 

einergencv  exemptions,  etc.: 
2749-2750 


Executive  OlRce  of  the  President 

See  Presidential  Documents 

Family  Support  Administration 

See  Commurjity  Services  Office 

Farm  Credit  j^dministration 

RULES 

Farm  credit  *■ 
Loan  polic  es 
Collatera 
appl 
rel 


ea  sing 


stem: 

and  operations — 
evaluation  requirements,  actions  on 
cations,  review  of  credit  decisions,  and 
information,  2683-2687 


Federal  Avia^on  Administration 

RULES 

Air  carrier  cehification 
Omnibus 
Antidrug 
aviation 
NOTICES 
Environment4l 
New  Jersey 
2805  ' 
Meetings: 
Aviation 


and  operations: 
T|-ansportation  Employee  Testing  Act  of  1991- 
program  for  personnel  engaged  in  specified 
activities;  correction,  2687 

statements;  availability,  etc.: 
aircraft  flight  patterns:  effects  of  changes. 


Rl  lemaking  Advisory  Committee.  2805-2807 


Federal  Communications  Commission 

PROPOSED  RULES 
Radio  services,  special: 
Common  carrier  and  private  operational  fixed  microwave 

services;  consolidation.  2722-2726 
Maritime  services — 
Prince  William  Sound;  designation  as  radio  protection 
area  for  mandatory  vessel  traffic  services.  2726- 
2727 
Radio  stations:  table  of  assignments: 
Florida  et  al..  2726 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc 

CNG  Transmission  Corp..  2745 

Colorado  Interstate  Gas  Co..  2745-2746 

Columbia  Gas  Transmission  Corp..  2746 

Columbia  Gulf  Transmission  Co.,  2746 

Eastern  Shore  Natural  Gas  Co.,  2747 

Panhandle  Eastern  Pipe  Line  Co.,  2747 

Southern  Natural  Gas  Co.,  2747 

Southern  Natural  Gas  Co.;  correction.  2813 

Texas  Gas  Transmission  Corp.;  correction.  2813 

Viking  Gas  Transmission  Co..  2747-2748 

Williams  Natural  Gas  Co..  2748 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  2750-2751 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc. 
Huntington  Bancshares  Inc.  et  al..  2751 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 
B..^.T.  Industries  p. I.e.  et  al..  2751-2756 

Financial  Management  Service 

NOTICES 
Privacy  Act: 
Sy.stems  of  records.  2809-2811 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications. 

2782 
Meetings: 
Aquatic  Nuisance  Species  Task  Force.  2782 

Food  and  Consumer  Service 

PROPOSED  RULES 
Food  stamp  program: 
Rules  simplification.  2703-2716 

NOTICES 

Food  stamp  program: 
Alaska.  Hawaii,  Guam,  and  Virgin  Islanos;  maximum 

allotments.  2730-2731 
Maximum  allotments  and  income  eligibility  standards 
and  deductions.  2731-2734 

Food  and  Drug  Administration 

NOTICES 

Debarment  orders: 
Morris,  Andrew,  2767-2768 


General  Accounting  Office 

NOTICES 

Omnibus  Budget  Reconciliation  Act  of  1990;  compliance 
report  transmittal  to  President  and  Congress,  2756 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  ajid  Prevention 
See  Children  and  Families  Administration 
See  Community  Services  Office 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Public  Health  Service 
NOTICES 
Meetings: 
National  Vaccine  Advisory  Committee,  2781-2782 

Housing  and  Urtan  Development  Department 

RULES 

Community  planning  and  development  programs; 
consolidation 
Correction,  2813 

Interior  Department 

See  Fish  and  Wildlife  Ser\'ice 
See  Land  Management  Bureau 
See  National  Park  Service 

Internal  Revenue  Service 

PROPOSED  RULES 

Incone  taxes: 
Credit  for  qualified  electric  vehicles  and  deduction  for 
clean-fuel  vehicles  refueling  property 
Hearing  cancellation,  2717 

International  Trade  Administration 

NOTICES 

Antidumping: 
Canned  pineapple  fruit  from — 

Thailand,  2734-2738 
Stainless  steel  bar  from — 
Spain;  correction,  2813 
Countervailing  duties; 
Ceramic  tile  fi-om — 
Mexico,  2738-2739 
Applications,  hearings,  determinations,  etc.. 
Geological  Survey,  2739 
University  of — 
California,  2739 

international  Trade  Commission 

NOTICES 

Import  investigations: 
Microsphere  adhesives,  process  for  making  same,  and 
products  containing  same,  including  self-stick 
repositionable  notes,  2783-2784 
Significant  U.S.  import  restraints;  economic  effects; 
biannual  update,  2784 
Meetings;  Sunshine  Act,  2812 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc. 
Burlington  Northern  Railroad  Co.,  2784 

Justice  Department 

See  Juvenile  Justice  and  Delinquency  Prevention  Office 


Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Granls  and  cooperative  agreoments;  availability,  etc. 
Comprehensive  plan  (FY  95) 
Coniinents  deadline.  2784-2785 

Labor  Department 

See  Employmont  and  Training  .Administration 

Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 
Now  Mexico,  2782 

National  Institutes  of  Health 

NOTICES 

Commi'.tpos;  establishment,  p-jirwal.  termination,  etc.. 
National  Institute  on  Doafn*  ss  and  Other  Communication 
Disorders.  2768-2769 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  consorxation  and  management: 
Atlantic  shark.  2071-2073  [EDrrORIAL  NOTE:  These  aie  the 
correct  page  numbers  for  the  document  printed  in 
tlie  FEDERAL  REGISTER  nf  January  6.  1995.) 

National  Park  Service 

NOTICES 

National  Register  of  Historic  I'laces: 
Pending  nominations.  2782-2783 

Nuclear  Regulatory  Commission 

NOTICES 

Regul.itorv  guides;  issuance,  availability,  and  withdr.iw.Tl. 
2799-2800 

Personnel  Management  Office 

RULES 

Employment: 
Rfduction  in  force — 
Cenification  of  expected  separation,  exception  to  60 
days  specific  notices,  and  permissive  temporary 
exception.  2677-2680 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 

Cuba  and  Haiti;  refugee  assistance  (Presidential 

Dett'rmination  No.  95-13  of  December  31.  1994),  2675 
Palestine  Liberation  Organization;  suspension  of  restrictions 
of  relations  with  U.S.  (Presidential  Determination  No. 
9.5-12  of  December  31.  1994),  2673 
Soviet  Union,  former.  Independent  States  of: 
Refugee  assistance  (Presidential  Determination  No.  95-11 
of  December  30.  1994).  2671 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  .'\dministration 
See  National  Institutes  of  Healt.h 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.; 
Association  of  American  Indi.m  Physicians,  2781 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
New  York  .Stock  Exchange.  Inc..  2800-2801 
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PartU 

Department  of  Education.  2816-2817 

Part  III 

Environmental  Protection  Agency,  2820-2852 

Part  IV 

Environmental  Protection  Agency.  2854-2871 


Reader  Aids 
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Presidential  Documents 


Presidential  Determination  No.  95-11  of  December  30,  1994 

Determination   Pursuant   to   Section   2(b)(2)   of  the   Migration 
and  Refugee  Assistance  Act  of  1962,  as  Amended 


995 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  2(b)(2)  of  the  Migration  and  Refugee  Assistance  Act 
of  1962,  as  amended,  22  U.S.C.  2601(b)(2),  I  hereby  designate  refugees  and 
displaced  persons  from  the  Newly  Independent  States  of  the  former  Soviet 
Union  as  qualifying  for  assistance  under  section  2(b)(2)  of  the  Act,  and 
determine  that  such  assistance  will  contribute  to  the  foreign  policy  interest.s 
of  the  United  States. 

You  are  authorized  and  directed  to  inform  the  appropriate  committees  of 
the  Congress  of  this  determination  and  to  publish  this  determination  in 
the  Federal  Register. 


OsJaU^/LIPUOA  ^j\Ojodb^^ 


|FR  Doc.  95-844 
Fi'.ed  1-9-35:  3  pm] 
Billing  code  4710-10-M 


THE  WHITE  HOUSE, 
Washington,  December  30,  1994 
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Presidential  Determination  No.  95-12  of  December  31.  1994 

Suspending  Restrictions  on  U.S.  Relations  With  the  Palestine 
Liberation  Organization 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  the  Middle  East  Peace  Facilitation 
Act  of  1994,  part  E  of  title  V.  Foreign  Relations  Authorization  Act,  Fiscal 
Years  1994  and  1995,  Public  Law  103-236.  ("the  Act").  I  hereby: 

(1)  certify  that  it  is  in  the  national  interest  to  suspend  the  application 
of  the  following  provisions  of  law  until  July  1,  1995: 

(A)  Section  307  of  the  Foreign  Assistance  Act  of  1961.  as  amended  (22 
U.vS.C.  2227).  as  it  applies  with  respect  to  the  Palestine  Liberation  Organiza- 
tion or  entities  associated  with  it; 

(B)  Section  114  of  the  Department  of  State  Authorization  Act.  Fiscal  Years 
1984  and  1985  (22  U.S.C.  287e  note),  as  it  applies  with  respect  to  the 
Palestine  Liberation  Organization  or  entities  associated  with  it; 

(C)  Section  1003  of  the  Foreign  Relations  Authorization  Act.  Fiscal  Years 
1988  and  1989  (22  U.S.C.  2502);  and 

(D)  Section  37.  Bretton  Woods  Agreement  Act  (22  U.S.C.  28bw).  as  it 
applies  to  the  granting  to  the  Palestine  Liberation  Organization  of  observer 
status  or  other  official  status  at  any  meeting  sponsored  by  or  associated 
with  the  International  Monetary  Fund. 

(2)  certify  that  the  Palestine  Liberation  Organization  continues  to  ;ibi(ie 
by  the  commitments  described  in  section  583(b)(4)  of  the  Act. 

You  are  authorized  and  directed  to  transmit  this  determination  !o  iho  Con- 
gress and  to  publish  it  in  the  Federal  Register. 


lX^tAJ^^^i^>A^  ^o\^^^ 


FR  Dw,.  9'V-P4-) 

"iled  1-<»-95:  3:01   pm) 

lilliilg  code  4710-10-M 


THE  WHITE  HOUSE. 
Washington.  December  31,  W94 
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Presidential  Determination  No.  95-13  of  December  31,  1994 

Determination   Pursuant   to   Section    2(c)(1)   of  the   Migration 
and  Refugee  Assistance  Act  of  1962,  as  Amended 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  2(c)(1)  of  the  Migration  and  Refugee  Assistance  Ail 
of  1962,  as  amended.  22  U.S.C.  2601(c)(1),  I  hereby  determi;]e  that  it  is 
important  to  the  national  interest  that  up  to  S4. 000.000  be  made  available 
from  the  U.S.  Emergency  Refugee  and  Migration  Assistance  Fund  to  meet 
the  urgent  and  unexpected  needs  of  Haitian  and  Cuban  migrants.  These 
funds  may  be  used  as  necessary  to  cover  costs  related  to  the  Haitian  and 
Cuban  migration  programs,  including  related  Department  of  State  admini.stra- 
tive  expenses.  ' 

You  are  authorized  and  directed  to  inform  the  appropriate  committt'cs  uf 
the  Congress  of  this  determination  and  the  obligation  of  funds  under  this 
authority  and  to  publish  this  memorandum  in  the  Federal  Register. 


(^JlUs/JPL^AA  ^5\^Mi^^ 


IFR  Uoc.  'J5-846 
Filed  1-9-95;  3:02  pni) 
Billing  code  471tV-lO-M 


THE  WHITE  HOUSE. 
Washington.  December  31.  ];);)4 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  351 

PIN  3206-AFOO;  3206-AF42;  3206-AF63 

Reduction  in  Force  Notice-Certification 
of  Expected  Separation;  Exception  to 
60  Days  Specific  Notice;  Permissive 
Temporary  Exception 

AGENCY:  Office  of  Porsonnel 

Management. 

ACTION:  Final  rulemaKing. 

SUMMARY:  The  Office  uf  Personnel 
Management  (OPM)  is  issuing  final 
reduction  in  force  (RIF)  regulations  that 
authorize:  an  agency  to  issue  a 
Certification  of  Expected  Separation  to 
an  employee  who  the  agency  expects 
will  be  separated  within  6  months  by 
RIF;  the  Director  of  OPM  to  approve  a 
(RIF)  notice  period  of  less  than  60  days 
specific  written  notice  in  unforeseeable 
circumstances;  and,  an  agency  to  make 
a  permissive  temporary  exception  for 
more  than  90  days  past  the  RIF  effective 
date  to  satisfy  a  Government  obligation 
to  an  employee. 

DATES:  Final  rules  effective  Februarv  10, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  A.  Glennon  or  Edward  P. 
McHugh,  Workforce  Restructuring 
Office,  (202)  606-0960;  FAX  (202)  606- 
0390. 

SUPPLEMENTARY  INFORMATION: 

Certification  of  Expected  Separation 

On  May  26.  1992.  OPM  published 
interim  regulations  in  the  Federal 
Register  at  57  FR  21890  with  a  60  day 
comment  period.  The  regulations  were 
inadvertently  deleted  by  regulations 
published  June  8.  1993  (58  FR  32046). 
To  correct  this  error,  the  regulations 
were  republished  for  information  in  the 
Federal  Register  on  June  27,  19"J4.  at  59 
FR  32871. 


These  interim  regulations  allowed 
agencies  to  issue  employees  a 
Certification  of  Expected  Separation 
(CES)  if  the  agency  found  that  the 
employee  would  likely  be  separated 
within  6  months  by  RIF.  The  CES  notice 
allows  employees  to  register  early  for 
outplacement  and  retraining  services 
provided  by  the  agency,  OPM,  and 
programs  under  the  Job  Training 
Partnership  Act  (JTPA)  administered  by 
the  Department  of  Labor. 

OPM  recei\ed  fourteen  written 
comments  on  these  interim  regulations: 
Nine  from  agencies  and  five  from  State 
or  local  governmental  units  or  their 
representatives.  All  of  the  comments 
favored  the  CES  option.  After 
consideration  of  the  comments,  the 
interim  regulations  are  published 
without  revision. 

Each  comment  addressed  employees' 
cligibilitv  for  the  JTP.A  after  receiving  a 
CES. 

Eight  recommended  a  minimum  CES 
notice  period  longer  than  the  6  month 
limit  provided  in  5  CFR  351.807(a)  of 
the  interim  regulations.  After  reviewing 
these  comments,  we  left  the  6  month 
limit  unchanged  because  the  maximum 
time  period <was  consistent  with  the 
Department  of  Labor's  policy. 

Five  requested  broader  eligibility 
criteria  for  registration  in  the  JTPA. 
Again,  we  left  the  eligibility 
requirements  unchanged  because  we 
believe  5  CFR  351.807(a)  is  consistent 
with  the  Department  of  Labors  policy. 

Other  comments  asked  that  OPM 
issue  technical  guidance  to  clarify 
receipt  of  a  CES  on  employees' 
eligibility  for  OPM's  interagency 
placement  programs  and  the 
reemployment  priority  list.  We  will 
provide  this  guidance  to  agencies 
through  other  sources. 

The  Discretionary  Temporary 
Exception  to  the  Order  of  Release  and 
the  Liquidation  Provision 

On  May  27. 1994,  OPM  published 
proposed  regulations  in  the  Federal 
Register  at  59  FR  27509  with  a  60  day 
comment  period.  These  regulations 
proposed  elimination  of  the  90  day  limit 
on  the  use  of  a  pennissive  temporary 
exception  to  satisfy  a  Government 
obligation  to  an  employee  during  a  RIF. 
These  regulations  also  proposed 
extending  the  time  limit  for  use  of  the 
liquidation  provision  because  of  closure 
from  90  davs  to  120  days. 


OPM  received  three  written 
comments  on  these  proposed 
regulations:  Two  from  agencies,  and  one 
from  an  individual  who  suggested  other 
changes  to  the  RIF  system. 

Both  agencies  favored  our  proposed 
change  to  provide  that  an  agency  may 
use  a  permissive  temporary'  exception 
without  time  limitation  to  satisfy  a 
Government  obligation  to  the  retained 
employee.  For  example,  a  Department  of 
Defense  employee  is  entitled  to  120 
days  written  specific  notice  before 
release  in  a  significant  RIF.  If  the 
activity  conducting  the  RIF 
subsequently  finds  that  it  must  make  a 
worse  offer  than  that  specified  in  the 
employee's  original  RIF  notice,  the 
employee  is  entitled  to  a  new  RIF  notice 
period  of  120  days.  This  means  that  the 
activity  must  use  a  permissive 
temporary  exception  to  retain  the 
released  employee  on  its  rolls  past  the 
effective  date  of  the  RIF  in  order  to  meet 
its  notice  obligation.  Under  a  permissive 
temporary  exception,  the  activity 
determines  the  released  employee's 
retention  rights  on  the  effective  date  of ' 
the  RIF,  but  the  activity  does  not 
actually  implement  the  action  until  it 
provides  the  employee  with  full  specific 
notice  of  the  RIF. 

In  conforming  changes.  5  CFR 
351.608(c)  is  redesignated  as  5  CFR 
351.608(d)  and  5  CFR  351.608(d)  is 
redesignated  as  5  CFR  351.608(e). 

One  agency  also  requested  that  OPM 
expand  the  liquidation  provision  found 
in  5  CFR  351.605  from  the  present  90 
days  to  1  year.  The  liquidation 
provision  in  5  CFR  351.605  allows  a 
closing  activity  to  release  employ»»rs 
without  regard  to  their  respective 
service  dates  in  a  closure  situation, 
provided  that  the  employees  have  the 
same  tenure  and  veterans'  preference 
status. 

Under  the  current  regulations,  a 
liquidation  situation  exists  when  an 
agency  will  abolish  all  positions  in  a 
competitive  area  within  90  days.  In 
separating  employees  by  RIF.  the  agen«  \ 
must  release  employees  in  group  and 
subgroup  order  consistent  w  ith  5  CFR 
351.601(a).  (An  agency  may  not  app!\ 
this  section  to  release  an  employee  who 
is  entitled  to  retention  in  the  subgroup 
under  5  CFR  351.606  because  of 
reemployment  after  military  ser\  ice.) 
However,  the  liquidation  provision 
permits  the  agency,  at  its  discretion,  ti 
release  employees  w  ithin  a  subgroup 
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r*^ardlpss  of  the  employees'  relative 
retention  sta  iding  for  up  to  90  days 
before  closui  c  of  an  activity.  The  90  day 
li(liiidation  provision  was  implemented 
when  the  mi  limum  specific  RIF  notic«! 
period  was  ."? )  days  rather  than  the 
present  stan(  ard  of  60  days  notice  (i.e.. 
the  liquidatii  »n  provision  was  three 
times  the  bas  ic  RIF  notice  period). 
We  propos  ed  revision  of  5  CFR 
M."»1 .605  to  pi  ovide  that  the  liquidation 
provision  is  ;  ipplicable  in  a  closure 
situation  wh  m  an  agency  will  abolish 
iill  positions  in  a  competitive  area 
within  120  d  lys.  After  considering  the 
agency's  con  ments.  5  CFR  351.605  is 
revised  to  pr  mde  that  the  liquidation 
proNHsion  is  j  ipplicable  when  an  agency 
will  abolish  i  ill  positions  in  a 
competitive  irea  within  180  days  (i.e.. 
three  times  t  le  basic  RIF  notice  period 
of  60  days). '  "he  new  180  day  standard 
for  the  liqui(  ation  provision  will  also 
provide  the  Itepartment  of  Defense  with 
needed  flexi  (ility  in  carrying  out  large 
scale  closure  5  in  which  a  Defense 
activity  musi  provide  its  employees 
with  a  minin  lum  of  120  days  RIF  notice 
because  of  a  significant  RIF.  An 
employee  released  from  a  competitive 
level  under  me  liquidation  provi.sion 
found  in  5  C  'R  351.605  may  still  have 
assignment  r  ghts  to  a  position  in  a 
different  con  petitive  level,  as  provided 
in  subpart  G  of  part  351. 

KIF  Notices 

On  June  8, 1993.  OPM  published 
interim  RIF  lotice  regulations  in  the 
Federal  Register  at  58  FR  32047. 
'effective  upcn  publication  with  a  60  day 
comment  pei  iod.  These  regulations 
implement  sifction  4433  of  Public  Law 
102-484  (the  National  Defense 
Authorizatio  1  Act  for  Fiscal  Year  1993), 
which  revised  5  U.S.C.  3502  by  adding 
new  sections  (d)  and  (e)  containing  new- 
notice  requii  sments  for  RIF  actions. 

OPM  receiired  five  written  comments 
on  these  inte  rim  regulations:  Three  from 
agencies  and  two  from  local  offices  of 
national  unions. 

All  three  a  jencies  favortid  the 
proposal.  He  wever,  one  agency 
re«iuested  th>  it  OPM  expand  5  CFK 
;ht1. 802(b)  t(  affirm  that  an  agency  nuist 
provide  an  e  nployee  who  receives  a 
specific  RIF  lotice  with  a  copy  of 
()PM's  reten  ion  regulations,  upon  the 
employee's  r?quest.  We  have  reviewed 
the  proposec  language  and  believe  that 
5  CFR  35 1.8(  12(b)  as  written  specifically 
covers  this  n  tquirement. 

.\  second  j  gency  requested  that  OPM 
r.vise  5  CFR  351.803(b)  to  provide  that 
the  agency  n  ust  meet  special  notice 
rfcjuirementi ;  only  when  50  or  more 
f  Miployjies  a  e  actually  separated  from  a 
rompetitive  irea.  In  the  interim 
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regulations,  5  CFR  351.803(b)  provides 
that  an  agency  must  provide  additional 
notice  when  50  or  more  employees  in  a 
competitive  area  receive  specific  RIF 
separation  notices.  The  agency  must 
send  this  additional  notice  of  a  large  RIF 
to  (1)  the  appropriate  State  dislocated 
worker  luiit  under  the  Job  Training 
Partnership  Act.  (2)  the  chief  elected 
local  government  official  where  the 
separations  will  take  place,  and  (3) 
OPM.  We  retained  the  language  in  5 
CFR  351.803(b)  without  revision 
because  we  believe  that  an  employee 
who  receives  a  specific  notice  of 
separation  in  a  large  RIF  is  entitled  to 
the  same  benefits  as  an  employee  who 
is  actually  separated. 

The  two  union  locals  were  concerned 
that  OPM  could  approve  a  shortened 
RIF  notice  period  that  would  be 
detrimental  to  their  members.  Both 
locals  are  in  Department  of  Defense 
(DoD)  activities.  5  CFR  351.801(a)(2) 
provides  that  DoD  components  must 
provide  their  employees  with  a 
minimum  of  120  days  specific  notice 
when  a  significant  number  of  employw:s 
will  be  separated  by  RIF. 

5  U.S.C.  3502(e)(1)  provides  that  the 
President  of  the  United  States  may 
approve  a  RIF  notice  period  of  less  than, 
as  appropriate.  60  or  120  days,  based  on 
unforeseeable  circiunstances.  However, 
5  U.S.C.  3503(e)(3)  provides  that  a 
shortened  RIF  notice  period  must 
always  cover  at  least  30  days.  E.O. 
12828,  approved  on  January  i,  1993  (58 
FR  2965).  authorizes  OPM  to  shorten  the 
applicable  mandatory  60  or  120  day 
specific  written  RIF  notice  requirement 
to  a  minimum  of  30  days.  5  CFR 
:i51.801(b)  implements  E.O.  12828  and 
authorizes  the  Director  of  OPM  to 
approve  a  shortened  notice  period  at  the 
request  of  an  agency  head  or  designee. 

We  have  adopted  5  CFR  351.801(b) 
without  revision  because  OPM  is 
limited  by  law  and  Executive  Order  in 
granting  exceptions  to  the  minimum  RII" 
notice  period. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
l)ecause  it  only  affects  Federal 
(employees. 

List  of  Subjects  in  5  CFR  Part  351 

liovernment  employees. 
Orfirc  of  Personnel  Management. 
Jaines  B.  King, 
Dirt^lor 

Accordingly,  OPM  is  adopting  as  final 
its  interim  and  proposed  rules 
published  under  5  CFR  part  351  on  Mav 
26,  1992.  at  57  FR  21890  (as  corrected 


on  June  27, 1994.  at  59  FR  32871),  on 
June  8,  1993,  at  58  FR  32047,  and  on 
May  27,  1994,  at  59  FR  27509,  with  the 
following  changes: 

PART  351— REDUCTION  IN  FORCE 

1  The  authority  citation  for  part  351 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  1302.  3502,  ."iSOrJ: 
.S.151.801  also  is-sued  under  E.O.  12828.  58 
FR  2965 

2.  Section  351.605  is  revised  to  rend 
iis  follows: 

§351.605    Liquidation  provisions. 

When  an  agency  will  abolish  all 
positions  in  a  competitive  area  within 
180  days,  it  must  release  employtM^s  in 
group  and  subgroup  order  consistent 
with  §  351.601(a).  At  its  discretion,  the 
agency  may  release  the  employees  in 
group  order  without  regard  to  retention 
standing  within  a  subgroup,  except  as 
provided  in  §  351.606.  When  an  agency 
releases  an  employee  under  this  section, 
the  notice  to  the  employee  must  cite  this 
authority  and  give  the  date  the 
liquidation  will  be  completed.  An 
agency  may  also  apply  §§  351.607  and 
351.608  in  a  liquidation. 

3.  In  §351.608.  paragraphs  (c)  and  (d) 
are  redesignated  as  paragraphs  (d)  and 
(e)  respectively,  paragraph  (b)  is  revised, 
and  paragraph  (c)  is  added,  to  read  as 
follows: 

§  351.608    Permissive  temporary 
exceptions. 

***** 

(b)  Exception  not  to  exceed  90  days. 
An  agency  may  make  a  temporary 
exception  for  not  more  than  90  days 
when  needed  to  continue  an  activity 
without  undue  interruption. 

(c)  Government  obligation.  An  agi^iicy 
may  make  a  temporary  exception  to 
satisfy  a  Government  obligation  to  the 
n'tiiined  employee. 

***** 

4.  Subpart  H.  consisting  of  §§  35 1 .801 
through  351.806,  is  r(?vi,sed  to  read  as 
follows: 

Subpart  H — Notice  to  E.mployee 

Set:. 

351. BOl     Noticp  period. 
351.802    Content^  notice. 
.'»r>1.803    Notice  of  eligibility  tor 

rvemploymenl  and  othor  plarpinen 

assistance. 
:<r)l.H04    F.xpiration  of  notice. 
:j51.R05    New  notice  required, 
n Til. 806    Status  during  notice  period. 
.'I'll. 807    Certincation  of  Expected 

.Separation. 


Subpart  H — Notice  to  Employee 

§  351.801    Notice  period. 

(a)(1)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  competing 
employee  selected  for  release  from  a 
competitive  lc\el  under  this  part  is 
eiititled  to  a  specific  written  notice  at 
lea^  60  full  dav-s  before  the  effective 
date  of  release. 

(2)  Under  authority  of  section  4433  of 
Public  Law  102—484,  each  competing 
employee  of  the  Department  of  Defense 
is  entitled,  under  implementing 
regulations  issued  by  that  agency,  to  a 
specific  written  notice  at  least  120  full 
days  before  the  effective  date  of  release 
when  a  significant  number  of  employees 
will  be  separated  by  reduction  in  force. 
This  120  days  notice  requirement  is 
applicable  during  the  period  from 
January  20.  1993,  through  January  31. 
2000.  "The  basic  requirement  for  60  full 
days  specific  written  notice  set  forth  in 
paragraph  (a)  of  this  section  is  still 
applicable  when  less  than  a  significant 
number  of  employees  will  be  separated 
by  reduction  in  force. 

(3)  At  the  same  time  an  agency  issues 
a  notice  to  an  employee,  it  must  give  a 
written  notice  to  the  exclusive 
representative(s).  as  defined  in  5  U.S.C;. 
7103(a)(16),  of  each  affected  employee 
at  the  time  of  the  notice.  \Vhen  a 
significant  number  of  employees  will  be 
separated,  an  agency  must  also  satisfy 
the  notice  requirements  of  §§  351.80.3 
(b)  and  (c). 

(b)  When  a  reduction  in  force  is 
caused  by  circumstances  not  reasonably 
foreseeable,  the  Director  of  OPM.  at  the 
request  of  an  agency  head  or  designee, 
may  approve  a  notice  period  of  less  than 
60  days,  or  a  notice  period  of  less  than 
120  days  when  a  significant  number  of 
Department  of  Defense  employees  will 
be  separated.  The  shortened  notice 
period  must  cover  at  least  30  fidl  da>'s 
before  the  effective  date  of  release.  An 
agency  request  to  OPM  shall  specif)': 

(1)  The  reduction  in  force  to  which 
the  request  pertains; 

(2)  The  number  of  days  by  which  ttu' 
agency  requests  that  the  period  be 
shortened; 

(3)  The  reasons  for  the  request;  and 

(4)  Any  other  additional  information 
that  OPM  may  specify. 

(c)  The  notice  period  begins  the  day 
after  the  employee  receives  the  notice. 

(d)  When  an  agency  retains  an 
employee  under  *i  351.607  or  §  351.608. 
the  notice  to  the  employee  shall  cite  the 
date  on  which  the  retention  period  ends 
as  the  effective  date  of  the  employee's 
release  from  the  competitive  level. 

§.351.802    Content  of  notice. 

(a)  The  notice  shall  state  specifically: 


(1)  The  action  to  bt;  taken  and  its 
effective  date; 

(2)  The  employee's  competitive  artia. 
competitive  level,  subgroup,  st'rvice 
date,  and  annual  performance  ratings  of 
record  received  during  the  last  4  vears; 

(3)  The  place  where  the  employee 
may  inspect  the  regulations  and  re?xird 
pertinent  to  this  case; 

(4)  The  reasons  for  retaining  a  lower- 
standing  employee  in  the  same 
competitive  level  imder  §  351.607  or 
§351.608; 

(5)  Information  on  reemploymc^nt 
rights,  except  as  permitted  by 

§  351.803(a);  and 

(6)  The  employee's  right,  as 
applicable,  to  appeal  to  the  Merit 
Systems  Protection  Board  under  the 
pronsions  of  the  Board's  regulations  or 
to  grieve  under  a  negotiated  grievanci; 
procedure.  The  agency  shall  also 
comply  with  §  1201.21  of  this  title. 

(b)  When^n  agency  issiies  an 
employee  a  notice,  the  agency  must, 
upon  the  employee's  request,  provide 
the  employee  with  a  copy  of  OPM's 
retention  regulations  found  in  part  351 
of  this  diapter. 

§351.803    Notice  of  eligibility  for 
reemployment  and  ott»ef  placement 
assistance. 

(a)  An  employee  who  receives  a 
specific  notice  of  sepsu-ation  under  this 
part  nuist  be  given  information 
concerning  the  right  to  reemployment 
consideration  under  subparts  B 
(Reemployment  Priority  List)  and  C 
(Displaced  Employee  Program)  of  part 
330  of  this  chapter  The  employee  also 
nmst  be  given  information  concerning 
how  to  apply  for  unemplo>ment 
insurance  through  his  or  herappropriatt- 
Slate  prr>gram.  This  information  must  be 
provided  either  in  or  with  the  specific 
reduction  in  force  notice,  or  as  a 
supplemental  notice  to  the  employee. 

(h)  When  50  or  more  emj)loyees  in  a 
competitive  area  receive  separation 
notices  under  this  part,  the  agency  nuist 
proi-ide  written  notification  of  the 
action,  at  the  same  time  it  issues    ' 
.specific  notices  of  separation  to 
employees,  to: 

(1)  The  State  dislocated  worker 
unit(sj.  as  designated  or  created  under 
title  III  of  the  Job  Training  Partnership 
Act; 

(2)  The  chief  elected  official  of  loc:al 
government(s)  within  whicJi  thest* 
separations  will  occur;  and 

(3)  OPM. 

(c)  The  notice  required  by  pantgraj)h 
(b)  of  this  section  must  include: 

(1)  The  number  of  employees  to  be 
separated  from  the  agency  b>  reduclifm 
in  forf:e  (broken  down  by  geographic 
are-a  or  r>ther  basis  specified  by  OPM); 


(2)  The  effective  date  of  the 
separations;  and 

(3)  Any  other  intormation  specified  bv 
OPM.  including  infomiaticm  nw»ds 
identified  from  consultation  between 
OPM  and  the  Department  of  Labor  to 
facilitate  dehvery  of  placx-ment  and 
H'lated  services. 

§  351 .804    Expiration  of  notice. 

A  notice  expires  except  when 
followed  by  the  action  specified.  <^»r  hv 
un  action  less  severe  than  specified,  in 
the  notice  or  in  an  amendment  made  to 
the  notice  before  the  agency  takes  the 
action.  An  agency  ma\  not  take  the 
action  specified  before  the  effective  ddtr 
in  the  notice.  An  action  taken  after  the 
specific  date  in  the  notice  shall  not  be 
ruled  invalid  for  that  reason  except 
when  it  is  challenged  by  a  higher- 
standing  employee  in  the  competitive 
level  who  is  reached  out  of  order  for 
reduction  in  force  as  a  result  of  the 
action. 

§351.805    New  notice  required. 

An  employee  is  entitled  to  a  WTitten 
notice  of.  as  appropriate,  at  least  60  or 
120  full  days  if  the  agency  decides  to 
take  an  action  more  severe  than  first 
specified 

§351.806    Status  during  notice  period. 

When  possible,  the  agency  shall  retain 
the  employee  on  active  duty  status 
during  the  notice  period.  When  in  an 
emergency  the  agency  lacks  work  or 
funds  for  all  or  part  of  the  notice  period, 
it  may  place  the  employee  on  annual 
leave  with  or  without  his  or  her  consent, 
or  leave  without  pay  with  his  or  her 
consent,  or  in  a  nonpay  status  widiout 
his  or  her  consent. 

§  351.807    Certification  of  Expected 
Separation. 

(a)  For  the  purpose  of  enabiinp 
otherwise  eligible  employees  to  be 
considered  for  eligibility  to  participate 
in  dislocated  worker  programs  und<T 
the  Job  Training  Partnership  Act 
administered  by  the  U.S.  Department  of 
Labor,  an  agency  may  issue  a  Certificate 
of  Expected  Separation  to  a  competing 
employee  who  the  agency  believ  es.  with 
a  reasonable  degree  of  certainty,  will  be 
st^parated  from  Federal  employment  by 
reduction  in  forte  proc:edures  under  this 
part.  A  certification  may  be  issued  up  to 
6  months  prior  to  the  effective  date  of 
the  reduction  in  force. 

(b)  This  certification  may  t>e  issued  to 
a  competing  employee  only  when  the 
agency  determines; 

(1)  "There  is  a  good  likelihood  the 
employee  will  be  separated  under  this 
part; 

(2)  Emplo\-ment  opportunities  in  the 
siime  ifT  similar  position  in  the  local 
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commuting  irea  are  limited  or 
nonexistent 

(3)  Placement  opportunities  within 
the  employe  e's  own  or  other  Federal 
agencies  in  he  local  commuting  area  are 
limited  or  n  inexistent;  or 

(4)  If  eligi  )le  for  optional  retirement, 
the  employ«  e  has  not  filed  a  retirement 
application  or  otherwise  indicated  in 
writing  an  i  itent  to  retire. 

(c)  A  certi  fication  is  to  be  addressed 
to  each  indiddual  eligible  employee 
and  must  be  signed  by  an  appropriate 
agency  offic  ial.  A  certification  must 
contain  the  sxpected  date  of  reduction 
in  force,  a  s  atement  that  each  factor  in 
paragraph  (1 »)  of  this  section  has  been 
satisfied,  ard  a  description  of  Job 
Training  Pa  -tnership  Act  programs,  the 
Interagency  Placement  Program,  and  the 
Reemploys  cnt  Priority  List. 

(d)  A  cert  fication  may  not  be  used  to 
satisfy  any  i  )f  the  notice  requirements 
elsewhere  i  i  this  subpart. 

(e)  An  ag(  ncy  determination  of 
eligibility  for  certification  may  not  be 
appealed  to  0PM  or  the  Merit  Systems 
Protection  Board. 

(f)  An  agency  may  also  enroll  eligible 
employees  n  the  Interagency  Placement 
Program  an  i  the  Reemployment  Priority 
List  up  to  6  months  in  advance  of  a 
reduction  ii »  force.  For  requirements  and 
criteria  for  hese  programs,  see  subparts 
B  emd  C  of  )art  330  of  this  chapter. 


and  the  efficient  delivery  of  CMA  price 
support  program  benefits.  This  rule: 
changes  CMA  bylaw  requirements  to 
reflect  current  CMA  organizational  and 
operational  procedures;  requires 
approved  cotton  CMA  retention  of 
services  provided  by  servicing  agent 
banks;  requires  approved  CMA 
monitoring  of  payment  they  receive  on 
behalf  of  their  members  to  ensure  that 
member  payments  do  not  exceed 
payment  limits;  and  makes  other 
administrative  changes. 
EFFECTIVE  DATE:  January  11,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  M.  Ackley.  Chief.  Cooperative 
and  Analysis  Branch;  Cotton.  Grain,  and 
Rice  Price  Support  Division. 
Consolidated  Farm  Service  Agency, 
USDA,  P.O.  Box  2415.  Washington.  DC 
20013-2415. 

SUPPLEMENTARY  INFORMATION: 
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his  final  rule  adopts. 

ie.  the  proposed  rule 
n  the  Federal  Register  at  59 
44947-14952  on  August  31,  1994. 
amends  the  regulations 
he  participation  of 
marketing  associations 
(Jommodity  Credit 
(CCC)  price  support 
ensure:  the  equitable 
CMA  members  and 
ndividuall  producers;  the  Government 
does  not  accept  undue  risk  in  providing 
CMA  price  support  program  benefits; 


IV  5 


tai 


Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866  and.  therefore, 
has  not  been  reviewed  by  Office  of 
Management  and  Budget  (OMB). 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are 
Commodity  Loans  and  Purchases — 
10.051. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  because  CCC  is  not  required 
by  5  U.S.C.  553  or  any  other  provision 
of  law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  these  determinations. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  human  environment. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  into  Federal 
Register  at  48  FR  29115  (June  24, 1983). 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
pursuant  to  Executive  Order  12778.  To 
the  extent  State  and  local  laws  are  in 
conflict  with  these  regulatory 
provisions,  it  is  the  intent  of  CCC  that 


the  terms  of  the  regulations  prevail. 
Prior  to  any  judfcial  action  in  a  court  of 
competent  jurisdiction,  administrativo 
review  under  7  CFR  part  780  must  be 
exhausted. 

Paperwork  Reduction  Act 

Public  reporting  burden  for  all 
collections  is  estimated  to  average  from 
1  to  2  hours  per  response,  including 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  competing  and  reviewing 
the  collection  of  information.  The 
information  collections  have  previously 
been  cleared  under  the  current 
regulations  bv  OMB,  and  assigned  OMB 
No.  0560-0040. 

Comments 

No  comments  were  received  during 
the  comment  period  which  ended  on 
September  30. 1994. 

List  of  Subjects  in  7  CFR  Part  1425 

Cooperatives.  Price  support  programs. 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  7  CFR  part  1425  is 
amended  as  follows: 

PART  1425— COOPERATIVE 
MARKETING  ASSOCIATIONS 

1.  The  authority  citation  for  7  CFR 
part  1425  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1421(a),  1441.  1444(a). 
1446(d).  and  1447: 15  U.S.C.  7l4b,  714c.  and 
714i. 

2.  Section  1425.3  is  amended. 

A.  Revising  paragraph  (d), 

B.  Redesignating  paragraphs  (i)  and  (j) 
as  paragraphs  (j)  and  (k)  respectively. 

C  Adding  a  new  paragraph  (i),  and 
D.  Revising  redesignated  newly 
redesignated  paragraphs  (j)  and  (k): 

§1425.3    Definitions. 

***** 

(d)  Authorized  commodity  meanii 
those  commodities  for  which  an 
approved  cooperative  may  apply  for 
price  support,  including  barley,  canola, 
corn,  cotton,  flaxseed,  honey,  shorn 
mohair,  mustard  seed,  oats,  rapeseed, 
rice,  rye,  safflower,  seed  cotton,  shorn 
wool,  sorghum,  soybeans,  sunfiower 
seed,  and  wheat. 
***** 

(i)  Participate  in  a  Price  Support 
Program  means  the  pledging,  on  behalf 
of  members,  of  an  eligible  commodity  as 
collateral  for  CCC  price  support  loans, 
entering  into  purchase  agreements,  and 
when  applicable,  obtaining  loan 
deficiency  payments. 

(j)  Person  means  an  individual,  joint 
stock  company,  corporation,  estate  or 


trust,  association,  or  other  legal  entity, 
except  that  two  or  more  entities  shall  be 
combined  as  one  person  in  accordance 
with: 

(1)  The  regulations  found  at  part  1497 
e)f  this  chapter  for  the  purpose  of 
adausistering  maximum  payment 
limitation  provisions  of  th«  Foexl 
Security  Act  of  1985; 

(2)  The  regulations  found  at  part  796 
of  this  title  for  the  purpose  of 
administering  the  provisions  of  the 
Food  Security  Act  of  1985  with  respect 
to  the  prexluction  of  controlled 
substances;  and 

(3)  The  regulations  found  at  part  12  of 
this  title  pertaining  to  the  highly 
erodible  land  and  wetland  provisions 
(commonly  know  as  "sodbuster  and 
swampbuster"  provisions)  of  the  Food 
Security  Act  of  1985. 

(k)  Producer  means  a  person  who,  as 
owner,  landlord,  tenant,  or 
sharecropper,  shares  in  the  risk  of 
producing  the  crop,  and  is  emtitled  to 
share  in  the  crops  available  for 
marketing  from  the  farm,  or  would  have 
shared  had  the  crops  been  produced. 

3.  In  §  1425.4,  paragraphs  (a),  (b)(7). 
and  paragraph  (c)  introductory  text  are 
revised  and  paragraphs  (e)  and  (f)  are 
added  to  read  as  follows: 

§1425.4    Approval. 

(a)  Application.  In  order  for  a 
cooperative  to  participate  in  a  price 
support  program  with  respect  to  the 
1994  and  subsequent  crops  of 
authorized  commodities,  a  cooperative 
must  submit  an  application  for  approval 
with  respect  to  such  authorized 
commodities  to  CCC. 

(b)*   *   * 

(7)  A  detailed  description  of  the 
method  by  which  proceeds  from  a  pool 
etf  eligible  commodities  for  which  price 
support  is  obtained  will  be  distributed 
as  provided  for  in  §1425.18. 
***** 

(c)  Annual  recertification.  An 
approved  cooperative  must  submit,  on 
an  annual  basis,  the  following 
information  to  CCC: 

***** 

(eO  Reapplication.  Appn)ved 
cooperatives  must  submit  revised 
applications  as  required  by  this  section 
instead  of  an  annual  recertification 
every  5  years,  or  more  often  if  CCC 
determines  that  such  application  is 
aH<:essary  to  determine  if  a  cooperative 
has  implemented  an  organizational  or 
opj;rationaJ  change  that  would  affect 
compliance  with  the  provisions  of  this 
part. 

(f)  Fonjr  CCC-Cotton  G.  Cooperati^'e- 
marketing  associations  applying  for 
approval  to  participate  in  the  price 


support  program  far  cotton  shall  execute 
Form  CCC-CottoQ  G.  Cotton  Cooperative 
Loan  Agreement,  with  CCC. 

4.  Section  1425.6  (b)(2)  is  revised  to 
read  as  follows: 

§1425.6    Approved  cooperatives. 

***** 

-(b)*  »  - 

(2)  Conditionally  approved,  (i)  A 
cooperative  may  be  conditionally 
approved  if  CCC  determines  that  it  has 
substantially  met  all  the  requirements  of 
this  part,  and  the  failure  to  meet  the 
remaining  requirements  is  due  to 
reasons  beyond  the  conU-ol  of  the 
cooperative  and  not  due  to  the 
ci>operative's  negligence;  and 

(ii)  Such  cooperative  must  agree  in 
writing  to  meet  all  requirements  for 
approval  set  forth  in  this  part  within  the 
time  period  specified  by  CCC.  When  a 
cooperative  can  only  comply  with  the 
regulations  by  amtoiding  its  articles  of 
incorporation  or  bylaws  at  a 
membership  meeting.  CCC  may  accept  a 
l>oard  of  directors'  resolution  agreeing  to 
recommend  to  the  members  at  the  ne.xt 
meeting  of  the  members  the  required 
changes  to  the  articles  of  incorporation 
or  bylaws  as  compliance  with  the 
requirements  for  approval  for  purposes 
of  this  section. 

Board  resolutions  in  which  the 
e;ooperative  agrees  to  comply  with  other 
provisions  of  this  part  may  be  accepted 
by  CCC  as  compliance  with  the 
requirements  for  approval  for  pur])oses 
of  this  section. 
***** 

5.  Section  1425.7  (a)  is  revised  to  nrad 
as  follows: 

§  1425.7    Suspension  and  termination  of 
approval. 

(a)  Suspension.  An  approved 
cooperative  may  be  susjiended  by  CCC 
from  further  participation  in  a  price 
support  program  if  CCC  determines  that 
the  cooperative  or  a  member 
coopesrative.  as  spexified  in  §  1425.19: 

(1)  Has  not  operated  in  accordance 
with  the  conditions  specified  in  such 
cooperative's  application  for  approval: 

(2)  Has  not  complied  v\ith  applicabh; 
r(!gula1ions;  or 

(3)  Has  failed  to  correct  deficiencies 
noted  during  an  administrative  rev  iew 
or  an  audit  of  the  cooperative's 
operations  with  resect  to  a  price 
support  program.  Such  suspension  may 
be  lifted  upon  the  receipt  of  documents 
indicating  that  the  cooperative  has 
complied  with  all  re^quirements  for 
approval.  If  such  documents  are  not 
r(!cei\"ed  w  ithin  one  year  frrjm  the  date 
of  the  suspension,  the  cooperative's 


approval  Sat  participation  in  a  price 
support  program  shall  be  termiiiateri 

***** 

6.  In  §  1425.8.  paragraphs  (b)(2)  and 
(e)  are  revised  to  read  as  follows: 

§  1 425.8    Ownership  and  control. 

«         •         *         *         • 

(b)  •   •   • 

(2)  The  allocated  equity  of  any  active 
member  that  has  acquired  equity  as  a 
result  of  a  loan  from  the  cooperative! 
unless  such  member  is  obhgated  to 
repay  the  loan  %»ithin  one  year. 
*         «         •         *         * 

(e)  Appwved  plan.  An  applicant  or  an 
approved  cooperative  not  under  th« 
ownership  or  control,  or  txith.  of  its 
active  memt>ers.  may  be  approved  by 
CCC  to  participate  in  a  price  support 
program  if  the  cooperative  is  able  to 
establish  that,  by  retiring  the  equity  of 
its  inactive  members  or  by  obtaming 
new  members,  the  cooperative  can  vest 
ownership  and  control  in  its  active 
members, as  required  l»\-  this  section,  by 
a  date  specified  by  CCC. 

7.  Section  1425.9  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (d)  and  (g)  to  read  as  follows: 

§  1 425.9    Charter  and  bylaw  provisions. 

The  aflicles  of  incorporation,  articles 
of  association,  or  the  bylaws  of  the 
cooperative  shall  comply  with  each  of 
the  following  requirements: 

***** 

(dj  Sominations.  (1)  Nominations  fnr 
ulecLion  of  delegates  and  directors  ':ha!l 
\h^  made  by  memt>ers. 

(2)  Nominations  for  officers  shall  be 
made  by  elected  directors  or  by 
members  when  nomination  by  members 
is  authorized  in  the  cooperative's 
articles  of  incorporation  or  bylaws. 

(3)  Nominations  may  be  made  by 
balloting,  nominating  committee, 
petition  of  members,  or  from  the  floor, 
provided  that  nominations  from  the 
floor  shall  be  requested  in  additiim  to 
nominations  made  by  a  nominating 
(ximmittee  or  by  petition. 
***** 

(g)  Pro.vv.  (1)  Except  as  provided  in 
paragraph  (g)(2)  of  this  section,  voting 
by  proxy  shall  be  prohibited. 

(2)  Voting  by  proxy  may  be  permitted 
if  a  cf)operative: 

(i)  Uotermines  that  it  is  m;cpssary  tn 
cimend  the  cooperative's  articles  of 
incorporation,  articles  of  association,  or 
bylaws,  and 

(ii)  Establishes  to  the  satisfaction  of 
CCC  that  the  law  of  the  State  in  which 
the  cooperative  is  incorporated  permits 
voting  by  proxy,  but  does  not  ptrmit 
niembe!rs  to  vote  by  mail,  with  respect 
to  such  issue. 
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.10,  paragraph  (b)(3)  is 
as  follows: 


rei  d 


§  1 425.1  p    Fin  anciai  condition. 

•        »        *        *        • 

(b)  *  *  * 

(3)(i)  The  i  et  worth  of  the 
cooperative.  The  cooperative  shall  be 
considered  t(  t  have  a  sufficient  net 
worth  if  suet  net  worth  is  equal  to  the 
product  of  ai  i  amount  per  unit  for  a 
commodity  ( js  set  forth  in  table  1) 
multiplied  b  i  the  total  number  of  such 
units  of  comi  nodity  for  which  the 
cooperative  is  approved,  or  requesting 
approval,  to  participate  in  price  support 
and  handled  by  the  cooperative  during 
the  precedin »  marketing  year,  or,  if  the 
cooperative  i  s  in  its  first  full  marketing 
year  of  operations,  the  estimated 
quantity  of  s  ich  commodity  that  it  will 
handle  durir  g  such  year. 

(ii)  (A)  If  t]  le  amount  of  the  net  worth 
of  the  coopei  ative  is  between  34  and  99 
percent  of  th  b  amount  computed  in 
accordance  \n\h  paragraph  (b)(3)(i)  of 
this  section  iind  the  cooperative  is 
determined  1  ly  CCC  to  be  otherwise 
financially  s)und,  CCC  may  determine 
that  such  cooperative  meets  the 
requirement! !  of  this  section.  Such  a 
determinatic  n  by  CCC  may  be  made  if: 

( 1 )  The  bo  u-d  of  directors  of  the 
cooperative  igrees  to  make  a  capital 
retain  in  the  amount  set  forth  in  table  2 
with  respect  to  each  unit  of  the 
commodity  ( lelivered  to  the  cooperative 
until  the  net  worth  of  the  cooperative  is 
at  least  equa  I  to  the  amount  computed 
in  accordan<  e  with  paragraph  fb)(3)(i)  of 
this  section,  and 

(2)  The  CO  operative  agrees  to  deduct 
from  pool  pioceeds  the  full  amount  of 
the  estimated  expenses  of  handling  the 
commoditiei  received  by  the 
cooperative. 

(B)  The  fa  lure  to  carry  out  such 
i  I  ihall  be  grounds  for 
;  i  cooperatives  approval. 


agreements 
suspending 


Commodity 


Barley  ... 
Canola  .. 

Com  

Cotton ... 
Flaxseed 
Honey  ... 
Mustard  See< 

Oats 

Rapeseed  ... 

Rice 

Rye 

Safflower  .... 
Seed  Cotton 

basis). 
Shorn  Mohait 
Shorn  Wool 


JMI 


Table  i 


lint 


Unit 


Bushel 

Hundredweight . 

Bushel 

Bale 

Hundredweight . 
HurxJredweight . 
Hundredweight . 

Bushel 

HufxJredweight 
Hundredweight 

Bushel 

Hundredweight 
Pound  


Pound 
I  Pound 


Amount 
per  unit 


Table  1— Continued 

Comnrodity 

Unit 

Amount 
per  unit 

Sorghum 

Soybeans  

Sunflower  Seed  . 
Wheat 

Hundredweight .. 

Bushel 

Hundredweight .. 
Bushel 

0.19 
0.43 
0.62 
0.15 

0.13 
0.62 
0.13 
6.40 
0.62 
1.90 
0.62 
0.13 
0.62 
0.52 
0.13 
0.62 
0.008 

0.16 
0.38 


Table  2 


Commodity 


Barley 

Canola 

Com  

Cotton 

Flaxseed 

Honey  

Mustard  Seed .... 

Oats 

Rapeseed  

Rice  

Rye 

Safflower  

Seed  Cotton  (lint 

basis). 
Shorn  Mohair  .... 

Shorn  Wool  

Sorghum 

Soybeans  

Sunflower  Seed  . 
Wheat 


Unit 


Bushel 

Hundredweight 

Bushel 

Bale 

Hundredweight 
HurKJredw  eight 
Hundredweight 

Bushel 

Hundredweight 
Hundredweight 

Bushel 

Hundredweight 
Pound  

Pound  

Pound  

Hundredweight 

Bushel 

Hundredweight 
Bushel 


Amount 
per  unit 


0.07 
0.32 
0.07 
3.20 
0.32 
0.95 
0.32 
0.07 
0.32 
0.26 
0.07 
0.32 
0.004 

0.08 
0.19 
0.10 
0.22 
0.32 
0.08 


9.  In  §1425.11.  paragraph  (c)(3)  is 
revised  to  read  as  follows: 

§1425.11    Operations. 

*  *         *         *         » 

(c)*   •   * 

(3)  Require  that  all  proceeds  from  the 
marketing  operation  be  distributed  as 
provided  in  §  1425.18. 

10.  In  §  1425.14,  paragraph  (c)  is 
revised  to  read  as  follows: 

§1425.14    Member  business. 

*  •         •         *         * 

(c)  The  cooperative  has  a  plan, 
approved  by  CCC,  which  CCC 
determines  to  be  in  the  cooperative 
members*  best  interest  and  will  bring 
the  cooperative  into  compliance  with 
the  provisions  of  this  section. 
Commodities  purchased  or  acquired 
from  CCC  and  processed  products 
acquired  from  other  processors  or 
merchandisers  shall  not  be  considered 
in  determining  the  volume  of  member  or 
nonmember  business. 

§§  1425.16-1425.21, 1425.22, 1425.23 
[Redesignated  as  §§  1425.17-1425.22. 
1425.24. 1425.25] 

11.  Sections  1425.16  through  1425.21 
and  §§  1425.22  and  1425.23  are 
redesignated  as  §§  1425.17  through 
1425.22  and  §§  1425.24  and  1425.25. 
respectively,  and  a  new  §  1425.16  is 
added  to  read  as  follows: 


§  1 425.1 6    Payment  limitation. 

Approved  cooperatives  shall  monitor 
marketing  loan  gains,  loan  deficiency 
payments,  and  other  payments  they 
receive  from  CCC  on  behalf  of  their 
members  and  ensure  that  the  sum  of  the 
amounts  received  for  each  member  does 
not  exceed  the  member's  payment 
limitation  determined  in  accordance 
with  part  1497  of  this  title  that,  for 
purposes  of  administering  such  part,  is 
assigned  by  CCC  to  the  cooperative. 

12.  Redesignated  §  1425.17  is 
amended  bv  revising  paragraphs  (a)(2), 
(b)(l)(i).  (b)'(l)(ii),  (b)(l)(iii).  (b)(2),  (c)(2), 
and  adding  paragraph  (c)(5)  to  read  as 
follows: 

§  1425.17    Eligible  commodity  and  pooling. 

(a)  *  *   * 

(2)  Price  support  will  be  made 
available  to  approved  cooperatives  with 
respect  to  a  quantity  of  an  eligible 
commodity  included  in  an  eligible  pool 
as  provided  in  paragraph  (c)  of  this 
section  and  the  beneficial  interest 
provisions  of  parts  1421, 1427,  1435, 
and  1468  of  this  chapter. 

(b)  •   *   * 

(1)  *   *   * 

(i)  All  of  the  commodity  included  in 
the  pool  is  eligible  for  price  support, 
except  as  provided  in  paragraph  (b)(2)  of 
this  section; 

(ii)  The  eligible  commodity  in  such 
pool  was: 

(A)  Delivered  to  the  cooperative  for 
marketing  for  the  benefit  of  the  members 
of  the  cooperative,  and 

(B)  Delivered  by  members  who  retain 
the  right  to  share  in  the  proceeds  from 
the  marketing  of  the  commodity  in 
accordance  with  §  1425.18. 

(iii)  Except  with  respect  to  a  quantity 
of  a  commodity  pledged  as  collateral  for 
a  price  support  loan  and  which  is 
redeemed  within  15  work  days  from  th«! 
date  the  cooperative  receives  the 
proceeds  from  CCC,  all  of  the 
commodity  placed  in  such  pool  was 
delivered  by  members  who  have  agrp»nl 
to  accept  a  payment  of  the  initial 
advances  made  available  to  such 
producers  by  the  cooperative  with 
respect  to  such  commodity  in 
accordance  with  §  1425.18(a). 

(2)  If  CCC  determines  that  a 
cooperative  has  inadvertently  included 
in  a  pool  a  quantity  of  commodity 
which  is  ineligible  for  price  suppo.-l 
because  of  grade,  quality,  bale  weight  or 
repacking  in  the  case  of  cotton,  or  oth«>r 
factors,  the  ren>aining  quantity  of 
commodity  shall  remain  eligible  for 
price  support. 

(c)    *   *  * 

(2)  Price  support  will  be  availabli;  Ki 
the  cooperative  for  the  quantify  of  a 
farm-stored  commodity  that  is,  pursuaii! 


to  such  cooperative's  marketing 
agreement  with  a  member,  part  of  the 
cooperative's  pool. 

***** 

(5)  Commodities  pledged  as  collateral 
for  CCC  price  support  loans  shall  be  free 
and  clear  of  all  liens  and  encumbrances 
based  on  an  approved  cooperative's 
financial  agreements  or  the  cooperative 
shall  obtain  a  completed  Form  CCC- 
679,  Lien  Waiver.  Approved 
cooperatives  shall  not  take  any  action  to 
cause  a  lien  or  encumbrance  to  be 
placed  on  a  commodity  after  a  loan  is 
approved. 
***** 

13.  Redesignated  §  1425.18  is 
amended  by  revising  paragraphs  (a)  and 
(a)(1)  and  adding  paragraph  (b)(5)  to 
read  as  follows: 

§  1425.18    Distribution  of  proceeds. 

(a)  CCC  loans,  purchases,  and  loan 
deficiency  payments.  (1)  If  CCC  makes 
available  price  support  loans, 
purchases,  or  loan  deficiency  payments 
with  respect  to  any  quantity  of  the 
eligible  commodity  in  a  pool,  the 
proceeds  from  such  loans,  purchases,  or 
loan  deficiency  payments  shall  be 
distributed  to  members  participating  in 
such  pool  on  the  basis  of  the  quantity 
and  quality  of  the  commodity  delivered 
by  each  member  which  is  included  in 
the  pool  less  any  authorized  charges  for 
services  performed  or  paid  by  the 
cooperative  which  are  necessary  to 
condition  the  commodity  or  otherwise 
make  the  commodity  eligible  for  price 
support.  Except  with  respect  to 
commodities  which  are  pledged  as 
collateral  for  a  price  support  loan  and 
which  are  redeemed  within  15  work 
days  from  the  date  the  cooperative 
receives  the  loan  proceeds  from  CCC. 
such  proceeds  shall  be  distributed 
within  15  work  days  from  such  date. 
Loan  deficiency  payments  received  from 
CCC  shall  be  distributed  within  15  work 
days  of  receipt  from  CCC. 
***** 

(b)  •  *  * 

(5)  When  notified  by  CCC  that  pool 
distributions  to  a  member  of  any  eligible 
pool  must  be  reduced  for  a  program 
year,  farm,  or  crop,  cooperatives  shall 
refrain  from  making  such  pool 
distributions  and  shall,  if  appropriate, 
reimburse  CCC  for  such  distributions. 
*        *        •        •        *    . 

14.  Redesignated  §  1425.20  is  revised 
to  read  as  follows: 

§  1425.20    Nondiscrimination. 

The  cooperative  shall  not,  on  the  basis 
of  race,  color,  age,  sex,  religion,  marital 
status,  national  origin,  physical 
disability,  or  mental  disability,  deny  any 


producer  participation  in,  or  otherwise 
subject  any  producer  to  discrimination 
with  respect  to  any  benefits  resulting 
from  its  approval  to  obtain  price  support 
and  shall  comply  with  the  provisions  of 
Title  VI  of  the  Civil  Rights  Act  of  1964 
and  the  Secretary's  regulations  issued 
thereunder,  appearing  in  §§15.1 
through  15.12  of  this  title;  section  504 
of  the  Rehabilitation  Act  of  1973.  as 
amended  by  the  Rehabilitation 
Comprehensive  Services  and 
Developmental  Disabilities 
Amendments  of  1978;  and  provisions  of 
the  Age  Discrimination  Act  of  1975.  as 
amended.  The  cooperative  shall  not 
discriminate  against  employees  under 
Title  VII  of  the  Civil  RightsAct  of  1964. 
as  amended,  or  the  Equal  Pay  Act  of 
1963  or  Title  VI  of  the  Civil  Rights  Act 
of  1964  as  administered  by  the  Equal 
Employment  Opportunity  Commission, 
and  shall  handle  employee 
discrimination  complaints  as  provided 
for  in  28  CFR  part  42  and  29  CFR  part 
1691.  The  United  States  shall  have  the 
right  to  enforce  compliance  with  such 
statutes  and  regulations  by  suit  or  by 
any  other  action  authorized  by  law.  The 
cooperative  shall  submit  a  certification 
with  its  application  that  the  regulations 
cited  in  this  section  have  been  read  and 
understood  and  that  the  cooperative 
will  abide  by  them. 

15.  A  new  §  1425.23  is  added  to  read 
as  follows: 

§1425.23    Reports. 

(a)  Approved  cooperatives  shall 
annually  provide  CCC  with  a  PSL-86R 
report  to  applicable  county 
Consolidated  Farm  Service  Agency 
offices.  The  report  shall  include  all 
eligible  and  ineligible  commodity 
receipts  by  Farm  Service  Agency  farm 
number  for  each  member. 

(b)  Approved  cooperatives  shall  at 
least  annually  report  by  commodity  and 
by  crop  the  marketing  loan  gains,  loan 
deficiency  payments,  and  any  other  CCC 
program  payments  received  on  behalf  of 
each  producer  member. 

Signed  in  Washington,  DC,  on  December 
23,  1994. 
Bruce  R.  Weber. 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

[FR  Doc.  95-560  Filed  1-10-95:  8:45  am) 
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FARM  CREDIT  ADMINISTRATION 

12  CFR  Parts  614  and  618 
RIN  3052-AB51 

Loan  Policies  and  Operations;  General 
Provisions;  Collateral  Evaluation 
Requirements,  Actions  on 
Applications,  Review  of  Credit  . 
Decisions,  and  Releasing  Information 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Notice  of  effective  date: 
technical  amendment. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA)  published  an 
interim  rule  with  request  for  comments 
on  September  12.  1994  (59  FR  46725). 
amending  12  CFR  parts  614  and  618  to 
change  collateral  evaluation 
requirements  for  Farm  Credit  System 
(FCS  or  System)  institutions.  The  rule 
also  made  conforming  changes  related 
to  Board  of  Governors  of  the  Federal 
Reser\e  (FRB)  regulations  interpreting 
the  Equal  Credit  Opportunity  Act 
(ECOA).  In  accordance  with  12  U.S.C. 
2252.  the  effective  date  of  the  rule  is  30 
days  from  the  date  of  publication  in  the 
Federal  Register  during  which  either  or 
both  Houses  of  Congress  are  in  session. 
Based  on  the  records  of  the  sessions  of 
Congress,  the  effective  date  of  the 
regulations  is  Januarj-  4,  1995. 
DATES:  The  regulations  amending  12 
CFR  parts  614  and  618,  published  on 
September  12.  1994  (59  FR  46725)  are 
effective  January'  4,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  K.  Carpenter,  Senior  Policy 
Analyst.  Office  of  Examination.  Farm 
Credit  Administration,  McLean.  V'A 
22102-5090.  (703)  883-4498.  TDD 
(703) 883-4444.  or 
James  M.  Morris.  Senior  Attorney. 
Office  of  General  Counsel.  Farm 
Credit  Administration.  McLean.  VA 
22102-5090.  (703)  883-4020,  TDD 
(703)  883^444. 

SUPPLEMENTARY  INFORMATION: 

I.  General 

The  amendments  to  12  CFR  parts  614 
and  618,  as  published  (59  FR  46725). 
address  issues  raised  by  recent 
regulatory  revisions  by  the  other  Federal 
financial  institutions'  regulatory 
agencies  (Federal  regulator)-  agencies),' 
comments  received  in  response  to  the 
FCA's  published  request  for  "regulator}' 
burden"  comments  (58  FR  34003,  June 
23.  1993).  and  amendments  made  to 


'  The  Office  of  the  Comptroller  of  the  Cdrrrr.cy 
(OCC).  Federal  Deposit  Insurance  Corporation 
(FDIC).  Federal  Reserve  Board  (FRB).  and  the  Office 
of  Thrift  Siiper\ision  (OTS). 
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FRB  regulations  interpreting  the  Equal 
Credit  Opportunity  Act.^ 

The  FCA  Board  received  six  comment 
letters  in  response  to  its  request  for 
comments  an  the  interim  rule. 
Comments  were  received  from  the  Farm 
Credit  Couiicil  (FCC),  two  Farm  Credit 
Banks  (FCBi),  one  agricultural  credit 
association  lACA),  the  American 
Society  of  Farm  Managers  and  Rural 
Appraisers,  Bnc.  (ASFMRA),  and  the 
American  Spciety  of  Appraisers  (ASA). 

Based  updn  a  review  of  the  comments 
received,  the  FCA  has  made  a  technical 
revision  to  §  614.4260(c)(5)  to  clarify 
what  constitutes  a  "subsequent  loan 
transaction.]'  However,  the  FCA  does 
not  find  it  necessary  to  further  amend 
the  regulatians  as  published  on 
September  12,  1994  (59  FR  46725).  The 
FCA  does  believe  the  comments  raise 
some  issues! needing  clarification,  and 
discusses  those  issues  in  the  following 
section-by-sction  analysis. 

II.  Section-by-Section  Analysis 

A.  Section  dl4.4245—Collatemi 
Evaluation  Policies 

An  FCB  commented  that  it  would  be 
appropriatelto  amend  §  614.4245  to 
provide  tha  the  collateral  evaluation 
policy  adop  ted  by  an  institution's  board 
shall  identi  y  when  a  collateral 
evaluation  iirill  be  required  for  a  loan 
servicing  tnnsaction,  but  at  a  minimum 
require  a  culateral  evaluation  when  a 
loan  servici  ig  transaction  either 
involves  tin  •■  advancing  of  new  funds,  or 
would  alter  or  affect  the  institution's 
collateral  position. 

The  FCA' s  position  is  that,  at  a 
minimum,  j  collateral  valuation  will  be 
completed  ^n  all  "subsequent  loan 
transactioni,"  (as  specified  in 
§  614.4260(  ;)(5),  which  include  but  are 
not  limited  to  servicing  actions, 
reamortizat  ons,  modifications  of  loan 
terms,  parti  il  releases,  etc.).  Depending 
upon  the  ci;  cumstances  and  nature  of 
the  subsequ  ent  loan  transaction  and  its 
impact  upo  1  the  adequacy  of  the 
collateral,  s  nch  collateral  valuations 
may  take  th  s  form  of  an  updated  report 
referencing  previous  evaluations  or  a 
more  detail  jd  evaluation.  The 
explanatory  language  of  the  interim 
regulation  indicated  that  a  new  real 
estate  appnisal  will  be  completetl  when 
there  has  b(  en  an  advancement  of  new 
funds  (inch  tding  capitalizing  interest) 
and  there  h  is  been  a  material  increase 
in  the  credi  t  risk.  If  there  are  no  new 
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ished  final  regulations  (Regulitlion 
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funds  advanced  (other  than  reasonable 
closing  costs)  or,  even  if  new  funds  have 
been  advanced  but  there  has  been  no 
material  increase  in  the  risk  then  a 
valuation  may  be  sufficient,  depending 
upon  the  institution's  policies  and 
procedures  and  the  individual 
circumstances.  The  form  and  content  of 
the  valuation  may  range  from  an  update, 
referencing  previous  evaluations  and 
any  changes,  to  a  more  detailed 
"limited"  or '^complete"  evaluation  (as 
defined  by  USPAP). 

B.  Section  614.4255 — Independence 
Requirements 

The  FCC  requested  clariflcation  that 
the  internal  control  procedures  may 
provide  for  post-review  of  credit 
decisions  on  a  sampling  basis.  The  ACA 
commented  that  the  wording  in  this 
.section  implies  that  all  credit  decisions 
are  either  prior  approved  or  post- 
reviewed,  and  requested  that  credit 
decisions  be  post-reviewed  on  a 
sampling  basis. 

Section  614.4255  requires  the 
institution  to  have  appropriate  internal 
controls  in  place  if  they  intend  to  use 
officers  and  employees  as  evaluators. 
The  regulation  refers  the  reader  to 
§  618.8430  for  guidance  for  the  required 
internal  controls.  Section  618.8430 
requires  institutions  to  establish 
appropriate  internal  control  policies  and 
procedures  that  provide  effective 
control  over  operations  of  the 
institution,  including  standards  for 
collateral  evaluation  and  scope  of 
review  selection.  The  regulation 
provides  the  institution  the  flexibility  to 
establish  the  scope  of  the  collateral  and 
credit  review  (including  sampling)  as 
part  of  the  institution's  internal 
controls.  The  FCA  considers  a  sampling 
of  individual  credit  decisions  to  be  an 
acceptable  internal  control  as  long  as 
the  scope  of  selection  is  sufficient  to 
adequately  identify  risk  in  the  loan 
portfolio. 

C.  Section  614.4260— Evaluation 
Requirements 

When  an  appraisal  by  a  State  licensed 
or  certified  appraiser  is  not  required,  the 
FCC  and  ACA  believe  it  would  be  more 
clear  and  less  susceptible  to 
misinterpretation  if,  "subsequent  loan 
transaction"  were  defined  to  include 
specific  loan  servicing  actions,  such  as 
reamortizations  and  partial  releases. 
Similarly,  an  FCB  believes  it  would  be 
helpful  if  the  regulation  itself  clearly 
stated  that  subsequent  loan  transactions 
include  loan  servicing  transactions  such 
as  reamortizations  and  releases. 

It  is  the  intent  of  the  regulations  that 
"subsequent  loan  transactions"  include, 
but  are  not  limited  to,  transactions  such 


as  renewals,  reamortizations.  partial 
releases,  and  modifications  of  loan 
repayment  terms  and  maturity  dates. 
Therefore,  the  FCA  has  made  a  technical 
change  to  the  regulation 
(§614.4260(c)(5]l)  to  further  identify 
examples  of  "subsequent  loan 
transactions"  where  a  real  estate 
appraisal  may  not  be  necessary. 

Another  FCB  suggested  that  portions 
of  FCA's  explanatory  comments 
contained  in  the  preamble  seem  to  be  in 
conflict  as  to  when  an  evaluation  is 
needed  on  servicing  actions.  The  FCB 
urges  the  FCA  to  clarify  that  a  new 
evaluation  is  required  only  when  new 
funds  are  advanced  or  there  is  a  material 
increase  in  credit  risk.  The  FCB  also 
contends  that  requiring  a  collateral 
evaluation  on  all  subsequent  loan 
transactions  is  overly  burdensome. 

A  similar  comment  has  been 
addressed  in  the  discussion  of 
§  614.4245.  Whenever  there  is  a 
subsequent  loan  transaction  the 
institution  must  make  a  determination 
as  to  the  effect  upon  the  adequacy  of  the 
collateral  securing  the  loan  as  well  as 
the  impact  upon  the  overall  credit 
characteristics  of  the  loan.  Depending 
upon  the  circumstances,  this  can  be 
accomplished  through  the  completion  of 
a  collateral  valuation  or  a  real  estate 
appraisal.  As  stated  earlier,  the  form  and 
content  of  the  valuation  may  require 
nothing  more  than  a  restricted  report 
identifying  the  affected  collateral, 
references  to  previous  evaluations,  and 
recognition  of  any  material  changes. 
However,  depending  upon  the  nature  of 
the  subsequent  transaction  and  the 
effect  upon  the  collateral  and  the 
associated  risk  the  institution  may  be 
required  to  provide  a  more  detailed 
evaluation  report  ranging  from  a  limited 
report  to  a  full  USPAP  appraisal. 

The  ASFMRA  was  concerned  that  all 
of  the  Federal  regulatory  agencies  had 
fashioned  too  broad  an  exception  for  a 
business  loan,  creating  an  effective  "de 
minimis"  of  51,000,000,  regardless  of 
the  purpose  of  the  loan.  The  ASFMRA 
believes  that  a  $250,000  Hmit  should 
apply  where  the  purpose  of  the  loan  is 
for  real  estate  acquisition  or  permanent 
improvement. 

The  FCA  recognizes  the  concern  of 
the  ASFMRA  as  it  relates  to  the 
application  of  the  51,000.000  business 
loan  exception.  However,  the  FCA 
believes  that,  in  accordance  with  the 
March  31. 1993  Presidential  directive, 
absent  safety  and  soundness  concerns, 
lenders  must  be  afforded  additional 
flexibihty  to  provide  credit  to  small 
and  medium-sized  businesses.  The 
Federal  regulatory  agencies  have 
provided  diis  flexibility  with  the 
$1,000,000  exception  provision.  The 


FCA  does  not  believe  that  the 
$1,000,000  exception  creates  undue  risk 
for  System  institutions  since  the  FCA's 
regulations  still  require  full  compliance 
vrith  the  Uniform  Standards  of 
Professional  Appraisal  Practices 
(USPAP)  requirements  for  all  loans  in 
excess  of  the  $250,000  de  minimis  level. 
The  FCA  regulation  is  conservative 
because  it  establishes  minimimi  criteria 
for  all  collateral  evaluations,  whether 
completed  under  USPAP  or  not. 3  These 
FCA  criteria  provide  flexibility  for  the 
presentation  of  the  evaluation,  but 
otherwise  are  comparable  to  the 
"departure  provision"  minimums 
contained  in  USPAP. 

The  ASA  strongly  opposed  those 
portions  of  the  Interim  Rule  that  it  felt 
would  "exempt  the  vast  majority  of  farm 
credit  loan  transactions  from  the 
appraisal  requirements  of  Title  XI  of  the 
Financial  Institutions  Reform,  Recovery, 
and  Enforcement  Act  of  1989 
(FIRREA)."  The  ASA  believes  that  FCA 
has  underestimated  the  risk  to  safety 
and  soundness  created  by  exempting  90 
percent  of  the  FCS's  real  estate  loan 
volume  and  close  to  80  percent  of  total 
loan  volume  from  professional  appraisal 
requirements.  In  addition,  the  ASA 
contends  that  the  cost  differential 
between  an  appraisal  and  a  valuation  of 
approximately  $300  per  evaluation 
reported  by  the  System  is  overestimated 
and  does  not  take  into  account  the 
significant  reduction  in  costs  that  will 
occur  once  System  institutions  are 
permitted  to  obtain  limited  appraisals 
prepared  pursuant  to  USPAP's 
Departure  Provision.  The  ASA  further 
stated  that  the  FCA  may  have 
overlooked  substantial  opposition  to  the 
Federal  regulatory  agencies'  appraisal 
rule  changes  from  Federal  regional 
banking  and  thrift  regulatory  officials, 
and  even  from  the  thrift  industry  itself. 

The  FCA  has  reviewed  the  comments 
received  from  the  ASA  and  considered 
those  comments  in  the  context  of  their 
application  to  the  operations  and  risk  of 
the  FCS  institutions.  In  addition  to 
reviewing  ASA's  written  comments,  the 
FCA,  at  the  ASA's  request,  met  with 
representatives  of  the  ASA  to  discuss 
the  proposed  final  rule  and  their 
concerns.  The  FCA  understands  the 
basis  for  the  ASA's  concerns  with  the 
standards  for  state-sanctioned 
appraisers  and  risk  in  residential 


'  Subsequent  to  the  publication  of  the  FCA's 
interim  collateral  evaluation  regulation  revisions 
the  other  Federal  financial  regulatory  agencies 
adopted,  on  October  27,  1994.  a  set  of  "Interagency 
.Appraisal  and  Evaluation  Guidelines"  which 
provide  guidance  for  the  development  and 
>ipplication  of  prudent  appraisal  and  evaluation 
policies,  procedures,  practices,  and  standards.  Such 
guidelines  are  similar  to  the  guidelines  established 
in  Ihe  FCA's  collateral  evaluation  regulations. 


lending  markets  but  believes  that  the 
portfolio  structure  and  associated  risks 
of  the  System  are  different.  The  FCS 
institutions'  portfolios  contain  only  a 
small  percentage  of  residential  loans, 
representing  only  6  percent  of  the  total 
real  estate  mortgage  loan  volume  and  13 
percent  of  the  total  number  of  mortgage 
loans.  It  should  also  be  noted  that 
FIRREA  does  not  apply  to  FCS 
institutions.  The  FCA's  regulations  do. 
however,  address  similar  appraisal 
policies  in  addition  to  concerns  and 
issues  specifically  related  to  the  FCS 
institutions  and  their  collateral 
evaluation  requirements.  As  indicated 
by  the  statistics  cited  earlier,  the  large 
majority  of  the  System's  loans  and 
related  collateral  is  agricultural  in 
nature,  therefore  requiring  agricultural- 
based  knowledge  and  evaluation 
standards.  The  fact  that  an  individual  is 
a  State  licensed  or  certified  appraiser 
does  not  ensure  that  the  individual 
possesses  the  necessary  training  and 
expertise  to  value  a  given  agricultural 
property.  On  the  other  hand,  there  are 
individuals  who  have  the  training  and 
expertise  to  value  such  properties,  but 
have  not  obtained  a  State  license  or 
certification. 

FCA's  regulations  require  the  FCS 
institutions  to  establish  criteria  and 
standards  concerning  educational  and 
expertise  levels  necessary  to  adequately 
and  competently  value  the  types  of 
collatei'ial  found  within  the  institution's 
portfolio.  The  FCA  collateral  regulations 
constitute  only  one  of  a  number  of 
statutory  and  regulatory  controls  placed 
on  System  institutions  (e.g.,  maximum 
loan  to  value  of  85  percent,  first  lien 
requirements  for  mortgage  loans,  and 
annual  FCA  examinations).  These 
statutory  and  regulatory  requirements 
form  the  framework  for  addressing 
certain  safety  and  soundness  concerns. 
In  addition,  the  System  institutions  are 
restricted  by  certain  statutory  eligibility 
requirements  which  serve  to  limit  the 
outer  boundaries  of  the  FCS  lending 
institutions'  activities.  Given  the 
existence  of  these  additional  statutory 
and  regulatory  requirements,  the  FCA 
believes  that  the  collateral  evaluation 
requirements  contained  in  the  Interim 
Rule  adequately  identify  and  address 
System  risks  from  a  safety  and 
soundness  standpoint. 

D.  Section  614.4265— Real  Property 
Evaluations 

An  FCB  commented  that  the  cost  of 
compliance  with  this  section  of  the 
regulation  is  unjustified  considering 
that  other  regulators  do  not  require  this 
level  of  compliance  with  USPAP  for  real 
estate  collateral  evaluations  on 
"business  loans"  that  are  in  excess  of 


$250,000  and  not  otherwise  exempted 
by  §  614.4260(c).  Therefore,  the  FCB 
urges  FCA  to  delete  the  requirement  for 
USPAP  compliance  for  business  loans 
over  $250,000  and  less  than  $1,000,000. 
Another  FCB  commented  that  most 
appraisers  with  the  training  necessary  to 
perform  a  real  estate  evaluation  in 
comphance  with  USPAP  are  in  fact 
state-certified  or  state-licensed  and  that 
this  requirement  therefore  makes  the 
exemption  meaningless,  placing  the 
System  at  a  severe  competitive 
disadvantage.  The  ACA  also  maintained 
that  the  cost  of  compliance  with  this 
section  of  the  regulation  is  unjustified 
considering  that  other  regulators  do  not 
require  this  level  of  compliance  with 
USPAP.  Both  FCBs  and  the  ACA  believe 
that  the  requirement  places  System 
institutions  at  a  competitive 
disadvantage. 

On  the  oUier  hand,  the  ASFMRA 
applauded  the  FCA's  action  to  require 
that  all  evaluations  above  $250,000  meet 
the  standards  established  under  USPAP, 
but  it  was  troubled  by  the  provision 
allowing  valuations  to  be  completed  by 
persons  who  are  not  licensed  or 
certified.  The  ASFMRA  urged  the  FCA 
to  consider  extending  the  USPAP 
provision  to  recognize  that  all 
valuations,  irrespective  of  the  "de 
minimis"  level,  be  completed  under 
USPAP  or  under  the  Departure 
provision  of  USPAP. 

The  ASA  stated  that  by  requiring  all 
real  estate  valuations  to  be  performed  by 
licensed  or  certified  appraisers  in 
accordance  with  USPAP,  the  FCA  could 
achieve  all  of  the  regulatory  flexibility  it 
deems  necessary  and  reduce  regulatory 
burden  even  below  the  level  set  bv  the 
Interim  Rule.  The  ASA  contends  that 
instead  of  easing  the  burden  of 
regulatory  compliance,  the  Interim  Rule 
only  adds  to  the  patchwork  of  confusing 
exemption  criteria  under  which  the 
necessity  for  obtaining  a  licensed  or 
certified  appraisal  will  be  dependent  on 
an  analysis,  for  each  loan,  of  a  variety 
of  complex  factors.  They  also  contend 
that  because  many  of  these  factors  are  so 
subjective  in  nature  that  they  almost 
invite  noncompliance.  Both  the  ASA 
and  ASFMRA  proposed  that  the  FCA 
extend  USPAP  requirements  to  all  FCS 
loan  transactions  where  collateral  is 
valued. 

The  FCA  believes  that  financial 
institutions  operating  in  today's 
environment  must  engage  collateral 
evaluators  that  are  cognizant  of  the 
current  appraisal  industry'  standards, 
including  knowledge  of  and  compliance 
with  the  USPAP  standards.  In  order  for 
lenders  to  accept  appraisal  reports  as 
support  for  their  credit  decisions  there 
must  be  an  assurance  that  such  reports 
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are  accurata  and  adequate  to  withstand 
the  legal  anq  technical  scrutiny  of 
borrower  rights,  foreclosure, 
bankruptcy,  and  other  adverse  credit 
actions.  Therefore,  the  FCA  also 
believes  tbek  anyone  valuing  any  form  of 
collateral  sQouId  be  familiar  with,  and, 
when  required  by  the  regulations, 
comply  with  USPAP. 

VVnile  it  might  be  argued  that  there  is 
some  additional  expense  involved  with 
USPAP  related  training  and  compliance 
(e.g.,  field  ttaining.  USPAP  compliance 
training,  and  compliance  with  basic 
educational  course  requirements),  such 
expenses  are  considered  necessary  to 
comply  wit^  the  industry  standards  and 
current  prudent  lending  practices.  It  is 
FCA's  positjon  that  knowledge  of 
current  app  raisal  industry  practices 
(including  I JSPAP  standards)  is  a 
necessary  p  irt  of  any  e\  aluator  training 
that  is  developed  and  provided  by  the 
System  institutions  pursuant  to  the 
requiremenjs  of  §614.4245.  The  FCA's 
regulations  po  provide  flexibiUty  to  the 
System  relative  to  the  use  of  specific 
forms  and  the  providing  of  necessary 
training  reqvirements.  However, 
whether  conducted  internally  or 
through  various  appraiser  afHIiated 
educational  programs,  there  is  an 
expected  level  of  education,  expertise, 
and  familiarity  with  USPAP  standards. 
Therefore,  t  le  FCA  does  not  view  the 
requiremen  for  USPAP  on  transactions 
in  excess  of  the  $250,000  de  minimis 
level  to  crej  ite  an  unnecessary  expense 
burden. 

The  FCA  regulations  provide  basic 
criteria  for  ( »llateral  evaluation 
practices  in  order  to  address  safety  and 
soundness  i  ;oncerns.  However,  an 
additional  i  utent  of  the  regulations  is  to 
provide  the  FCS  institutions  flexibility 
to  administ  jr  their  own  programs 
within  the  ( :onfines  of  state  appraisal 
agencies  and  appraisal  industry 
standards.  1 1  is  not  the  intent  of  the  FCA 
to  dictate  t)  le  form  of  the  evaluation 
process,  bu :  rather  to  establish  the  basic 
criteria.  The  FCA  beUeves  that  adopting 
full  USPAI^  compliance  for  all 
collateral-b^sed  loan  transactions  would 
be  unnecessary  and  overly  burdensome. 
The  FCA  ako  believes  the  regulations 
provide  a  balanced  approach  which 
addresses  the  concerns  of  both  the 
appraisal  industry'  and  the  System. 

k.  Section  kl4.4443 — Review  Process 

An  FCB  requested  clarification  of  the 
deletion  of  the  language  "or  a  borrower 
who  has  apphed  for  a  restructuring" 
ttiai  IS  now  in  the  existing  regulation. 
lest  it  be  re  id  as  excluding  borrowers 
seeking  res  ructuring." 

By  definition  (§  614.4440(b))  the  term 
applicant  means  "any  person  who 


JMI 


completes  and  executes  a  formal 
application  for  an  extension  of  credit 
from  a  qualified  lender,  or  a  borrower 
who  completes  an  application  for 
restructuring."  A  borrower  whose 
application  for  restructuring  has  been 
denied  has  the  rights  specified  in 
§614.4443(c),  including  the  right  to 
obtain  an  independent  collateral 
evaluation.  It  is  not  the  intent  of  the 
FCA  to  exclude  borrowers  who  have 
applied  for  restructuring. 

F.  Section  618.8320— Data  Regarding 
Borrowers  and  Loan  Applicants 

An  FCB  urged  FCA  to  consider 
seeking  clarification  of  the  Federal 
Reserve  Board's  position  on  redacting 
confidential  third-party  information 
from  copies  of  appraisals  provided  to 
applicants. 

The  present  amendment  of  §  618.8320 
conforms  FCA  regulations  lo  reflect  the 
requirements  of  the  Equal  Credit 
Opportunity  Act.  Section  618.8320  is 
being  amended  to  state  that  collateral 
evaluation  reports  may  be  released  to  a 
loan  applicant  when  required  by  the 
ECOA  or  related  regulations.  The  ECOA 
is  interpreted  by  the  FRB  which  has 
amended  its  regulations  to  require 
release  of  "appraisal  reports."  Those 
regulations  define  "appraisal  report"  to 
mean  the  documents  relied  upon  by  a 
creditor  in  evaluating  the  value  of  the 
dwelling.  (See  12  CFR  202.5a(c).  The 
FRB.  in  its  explanatory  language 
concerning  the  published  final 
regulation  (58  FR  65657.  December  16, 
1993).  provided  a  discussion  of  the 
appraisal  report  definition  as  follows: 

The  statute  does  not  define  an  appraisal 
report;  however,  the  legislative  history 
suggests  that  it  is  the  complete  appraisal 
report  signed  by  the  appraiser,  including  all 
information  submitted  to  the  lender  by  the 
appraiser  for  the  purpose  of  determining  the 
value  of  residential  property.  Tlii.-  proposed 
definition  was  based  on  the  legislative 
history,  and  stated  that  an  appraisal  report 
referred  to  the  documents  relied  upon  by  a 
creditor  in  evaluating  the  market  value  of 
residential  property  containing  one-to- four 
family  units  on  which  a  lien  will  be  taken  as 
collateral  for  an  extension  of  credit. 
including  reports  prepjired  by  the  creditor. 
The  proposal  stated  that  an  appraisal  report 
would  not  be  limited  to  reports  prepared  by 
third  parties. 

The  final  rule  provides  the  same  meaning 
for  an  appraisal  report  as  was  proposed,  but 
the  definition  has  been  shortened  for  clarity 
A  consumer  who  requests  a  copy  of  the 
appraisal  report  will  be  entitled  lo  receive  a 
copy  of  any  third  party  appraisal  that  has 
been  performed.  For  consistency  with  the 
rules  implementing  the  prohibitions  of  the 
Fair  Housing  Act  on  discrimination  in 
appraising  residential  real  property,  an 
appraisal  report  includes  all  written 
( omments  and  other  documenls  submitted  to 


the  creditor  in  support  of  the  appraiser's 
estimate  or  opinion  of  value.  (See  24  CFR 
100.135(b).) 

.  The  "appraisal  report"  does  not  include 
copies  of  "review  appraisals,"  agency-issued 
statements  of  appraised  value,  or  any  internal 
documents  i/a  third  party  appraisal  report 
was  used  to  establish  the  value  of  the 
security.  Even  when  a  third  party  appraisal 
has  been  performed,  however,  a  consumer 
requesting  a  copy  of  the  report  also  must 
receive  a  copy  of  documents  that  reflect  the 
creditor's  valuation  of  the  dwelling  when 
that  valuation  is  different  fatMn  that  stated  in 
the  third  party  appraisal  report.  Such 
documents  would  include  staff  appraisals  or 
other  notes  indicating  why  the  value 
assigned  by  the  third  party  appraiser  is  not 
the  appropriate  valuation. 

The  right  to  receive  a  copy  of  an  appraisal 
report  provided  under  Regulation  B  includes, 
but  is  not  limited  to,  transactions  in  which 
appraisals  by  a  licensed  or  certified  appraiser 
are  required  by  federal  law.  If  the  value  of  the 
dwelling  has  been  determined  by  the  creditor 
and  a  third  party  appraiser  has  not  been 
used,  the  appraisal  report  would  be  the 
report  of  the  cTeditor's  staff  appraiser,  where 
applicable,  or  the  other  documents  of  the 
creditor  which  assign  value  to  the  dwelling. 

The  FCA  believes  that  the 
aforementioned  discussion  taken  from 
the  FRB's  final  rule  publication 
provides  a  reasonable  and  thorough 
explanation  of  what  constitutes  an 
"appraisal  report."  However,  any 
further  clarification  of  the  scope  of  the 
Regulation  B  requirement  should  be 
derived  directly  from  the  FRB. 

List  of  Subiects  in  12  CFR  Fart  614 

Agriculture,  Banks,  banking.  Foreign 
trade.  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

For  reasons  stated  in  the  preamble, 
part  614  of  chapter  VI,  title  12  of  the 
Code  of  Federal  Regulations  is  amended 
to  read  as  follows: 

PART  614— LOAN  POLICIES  AND 
OPERATIONS 

1  The  authority  citation  for  part  614 
continues  to  read  as  follows: 

Authority:  Sees.  1.3,  1.5. 1.6.  1.7. 1.9.  1  10, 

2.0.  2.2.  2.3.  2.4.  2.10.  2.12,  2.13.  2.15,  3.0, 

3.1.  3.3.  3.7.  3  8.  3.10,  3.20,  3.28.  4.12.  4.12A. 
4.13,  4.13B,  4.14.  4.14A.  4.14C  4.14D.  4.14E. 
4.18,  4.19,  4.36.  4.37,  5.9.  5.10,  5.17.  7.0.  7  2, 
7.6.  7  7.  7.8.  7.12.  7  13.  8.0.  8.5  of  the  Fanii 
Credit  Act  (12  Li.S.C  2011.  2013.  2014.  2015 
2017.  2018,  2071,  2073.  2074,  2075,  2091, 
2093.  2094.  2096.  2121.  2122.  2124.  2128, 
2129.  2131.  2141.  2149.  2183.  2184.  2199, 
2201.  2202.  2202a.  2202c,  2202d,  2202e. 
2206.  2207,  2219a.  2219b.  2243.  2244,  2252. 
2279a.  2279a-2.  2279b.  2279b-l  2279b-2. 
2279f,  2279f-l.  2279aa.  2279aa-5);  sec  413 
of  Pub.  L.  l{K)-233,  101  Slat.  1568.  1639. 


Subpart  F— Collateral  Evaluation 
Requirements 

2.  Section  614  4260  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)(5)  to  read  as  follows: 

§  61 4.4260    Evaluation  reauirements. 


((.)*   •   • 

(5)  Subsequent  loan  transactions 
(which  include  but  are  not  limited  to 
loan  servicing  actions,  reamortizafions, 
modifications  of  loan  terms,  and  partial 
releases),  provided  that  either: 
*        •        •        •        • 

Dated:  January-  5.  1995. 

Floyd  Fithian, 

Acting  Secretary:  Farm  Crrdit  Adininistrntion 
Hoard. 

IFR  Doc.  95-678  Filed  1-10-95;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  121 

[Docket  No.  25146;  Admt.  No.  121-240] 

Antidrug  Program  for  Personnel 
Engaged  in  Specified  Aviation 
Activities;  Correction 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains  a 
correction  to  a  final  mle.  Antidrug 
Program  for  Personnel  Engaged  in 
.Specified  Aviation  Activities; 
Correction,  published  in  the  Federal 
Register  on  December  28,  1994. 

EFFECTIVE  DATE:  December  28,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Julie  B.  Murdoch,  (202)  366-6710. 

Correction  to  Final  Rule 

In  the  final  rule  beginning  on  page 
666  72,  in  the  issue  of  Wednesday, 
December  28,  1994,  the  following 
correction  is  being  made: 

1.  On  page  66672,  second  column,  in 
the  heading,  the  amendment  number 
should  be  "121-240". 

Dated:  lanuan,'  4, 1995. 

Donald  P.  Byrne. 

Axsistant  Chief  Counsel.  Office  of  Chief 
Counsel. 

(FR  Doc.  95-596  Filed  1-10-95;  8:45  nmj 

BILLING  CODE  4910-13-M 


Coast  Guard 
33  CFR  Parti  17 

[CGD01-94-159] 

RIN211&-AE47 

Drawbndge  Operation  Regulations; 
Fore  River,  MA 

AGENCY:  Coast  Guard,  DOT 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  has  changed 
the  regulations  governing  the  Quincy 
Weymouth  SR3A  Bridge  over  the  Fore 
River  at  mile  3.5  between  Quincy  Point 
and  North  Weymouth,  Massachusetts. 
This  final  rule  changes  the  exemption  in 
the  regulations  which  had  allowed  any 
coniinorcial  vessel  to  obtain  a  bridge 
opening  during  the  two  vehicular  traffic 
rush  liour  periods.  This  final  rule  will 
require  the  bridge  to  open  only  for  self- 
propelled  vessels  greater  than  10.000 
gross  tons  during  the  two  rush  hour 
peri(Kls.  This  change  to  the  regulations 
is  fxp(t:ted  to  alleviate  some  of  the 
traffic  congestion  caused  when  the 
bridge  opens  during  rush  hour. 

EFFECTIVE  DATE:  February  10, 1995. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  copying  and  inspection 
at  the  First  Coast  Guard  District,  Bridge 
Branch  office  located  in  the  Captain 
John  Foster  Williams  Federal  Building. 
408  Atlantic  Ave.,  Boston, 
Massachusetts  02110-3350,  room  628, 
between  6:30  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  federal  holidays. 
The  telephone  number  is  (617)  223- 
8364. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  W.  McDonald,  Project  Manager, 
Bridge  Branch,  (617)  223-8364. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  final  rule  are  Mr.  John  W. 
McDonald,  Project  Officer,  Bridge 
Branch,  and  Lieutenant  Commander 
Samuel  R.  Watkins,  Project  Counsel, 
District  Legal  Office. 

Regulatory  History 

On  .September  27,  1994.  the  Coast 
Guard  published  a  notice  of  proposed 
mlemaking  entitled  "Drawbridge 
Operation  Regulations;  Fore  River. 
Massachusetts"  in  the  Federal  Register 
(59  FR  49228).  The  Coast  Guard 
received  three  letters  commenting  on 
the  proposal.  No  public  hearing  was 
requested,  and  none  was  held. 


Background  and  Purpose 

The  Ck)ast  Guard  received  requests 
from  state  and  local  officials  to  change 
the  operating  regulations  listed  in  33 
CFR  117.621  which  state  that  the 
Quincy  Weymouth  Bridge  need  not  Im- 
opened  from  6:30  a.m.  lo  9  a.m.  and 
from  4:30  p.m.  to  6:30  p.m.,  Monday 
through  Friday.  However,  commercial 
vessels  were  exempt  from  these  two 
vehicular  rush  hour  closed  periods  and 
could  have  the  bridge  opened  on  sign.Tl 
at  any  time.  Traffic  delays  resulted 
whenever  the  bridge  opened  during  the 
morninp  and  evening  rush  hours. 

This  final  rule  will  change  the 
wording  to  allow  only  self-propelled 
vessels  greater  than  10,000  gross  tons  to 
obtain  a  bridge  opening  during  the  two 
rush  hour  periods.  By  further  limiting 
the  number  of  rush  hour  openings,  this 
change  to  the  regulations  shoidd 
provide  relief  from  traffic  delavs. 

Discussion  of  Comments  and  Changes 

Three  comment  letters  were  recci\-ed 
by  the  Coast  Guard  in  response  to  tlie 
publication  of  the  notice  of  proposed 
rulemaking.  Two  letters  were  in  favor  of 
the  proposed  change  to  the  regulations. 
One  letter  urged  that  the  existing 
regulations  be  retained.  No  changes  to 
the  proposed  rule  have  been  made. 

Regulatory  Evaluation 

This  rule  is  not  a  significnnt 
regulatory  action  under  set  tion  3(0  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  linJO; 
Feb.niary  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
final  nile  to  be  so  minimal  that  a  full 
Regulatory  Evaluation,  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
conclusion  is  based  on  the  fact  that  the 
regulation  will  not  prevent  mariners 
from  passing  through  the  Quincy 
Weymouth  Bridge,  but  will  only  require 
mariners  to  plan  their  transits  around 
the  two  closed  periods. 

Small  Entities 

Under  the  Regulator\'  Flexibility  Ad 
(5  U.S.C.  601  et  seq.].  the  Coast  Guard 
considered  whether  this  final  rule  will 
have  a  significant  economic  impart  on 
a  substantial  number  of  small  entities. 
"Small  entities"  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 


2688         'ederal  Register  /  Vol.  60.  No.  7  /  Wednesday,  January  11,  1995  /  Rules  and  Regulations 


m 


dominant 
governmen 
population  > 
of  the 
Regulatory 
Guard 
that  this 
significant 
substantial 


their  fields  and  (2) 
al  jurisdictions  with 
of  less  than  50,000.  Because 

discussed  in  the 
Evaluation  above,  the  Coast 
certipes  under  5  U.S.C.  605(b) 
rule  will  not  have  a 
jconomic  impact  on  a 
number  of  small  entities. 


reasc  ns 


firal 


Collection  )f  Information 

This  fina  rule  contains  no  collection 
of  informat  on  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et seq  ) 

Federalism 

The  Coas  t 
final  rule  u  nder 
criteria  contai 
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§117.621 

The 
SR3A  brid 
Point  and 


drai  V 


except  tha : 

(a)  From 
4:30  p.m. 
Friday,  except 
locality, 

(b)the 
all  times 
greater 


1o 


tie 


f)r 
then 


JMI 


Federal  Register  /  Vol.  60,  No.  7  /  Wednesday.  January  11,  1995  /  Rules  and  Regulations        2689 


Environmc  nt 

The  Coai  t  Guard  considered  the 
environme  ital  impact  of  this  final  rule 
liided  that,  under  paragraph 
(e)  of  Commandant 
M16475.1B,  this  rule  is 
excluded  from  further 
mehtal  documentation.  A 

1  Exclusion  Determination" 
in  the  docket  for  inspection 
where  indicated  under 


List  of  Sub|ects  in  33  CFR  Part  117 

Bridges 

For  the 
preamble, 
33  CFR 


rfeasons  set  out  in  *he 
he  Coast  Guard  is  amending 
117  as  follows: 


DRAWBRIDGE 
REGULATIONS 


authority  citation  for  part  117 
o  read  as  follows: 

33  U.S.C.  499;  49  CFR  1.46;  33 
g):  section  117.255  also  issued 
thoritv  of  Pub.  L.  102-587.  106 


l.The 
continues 

Authorit> : 

CFR  1.05-1 
under  the  a 
Stat.  5039. 

2.  Sectic  n  117.621  is  revised  to  read 
as  follows: 


ore  River. 

of  the  Quincy  Weymouth 
e,  mile  3.5  between  Quincy 
^Jorth  Weymouth, 
Massachusetts,  shall  open  on  signal, 


6:30  a.m.  to  9  a.m.  and  from 
6:30  p.m.,  Monday  through 
holidays  observed  in  the 
draw  need  not  be  opened. 
I  Iraw  shall  open  on  signal  at 
self-propelled  vessels 
10,000  gross  tons. 


Dated:  December  30,  1994. 
).L.  Linnon, 

Rear  Admiral,  U.S.  Coast  Guard.  Commander. 
First  Coast  Guard  District. 
IFR  Doc.  95-564  Filed  1-10-95;  8:45  am] 
BILUNG  CODE  4«10-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(FL-049-2-5818a;  FL-049-2-6l32a;  FL- 
058-5819a  FRL-5133-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  Florida: 
Approval  of  Revisions  to  Florida 
Regulations 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  revisions  to 
the  Florida  State  Implementation  Plan 
(SIP).  These  revisions  were  submitted  to 
EPA  through  the  Florida  Department  of 
Environmental  Protection  (FDEP)  on 
January  8. 1993  and  April  25,  1994. 
They  revise  regulations  in  Florida's  SIP 
addressing  new  source  review  (NSR), 
non-control  technology  guidelines  (non- 
CTG)  for  reasonably  available  control 
technology  (RACT),  and  adds  nitrogen 
oxide  (NO»)  as  a  RACT  requirement  in 
the  South  Florida  nonattainment  area  in 
Florida's  SIP.  This  plan  has  been 
submitted  by  the  FDEP  as  an  integral 
part  of  the  program  to  achieve  and 
maintain  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  ozone, 
carbon  monoxide,  nitrogen  dioxide  and 
sulfur  dioxide.  These  regulations  meet 
all  of  EPA  requirements  and  therefore 
EPA  is  approving  the  SIP  revisions. 
DATES:  This  final  rule  will  be  effective. 
March  13,  1995,  unless  adverse  or 
critical  comments  are  received  by 
February  10, 1995.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Alan 
Powell,  at  the  EPA  Regional  Office 
listed  below. 

Copies  of  the  documents  relative  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Air  and  Radiation  Docket  and 

Information  Center  (Air  Docket  6102), 

U.S.  Environmental  Protection 

Agency,  401  M  Street,  SW., 

Washington.  DC  20460. 


Environmental  Protection  Agency, 
Region  4  Air  Programs  Branch.  345 
Courtland  Street.  NE.  Atlanta.  Cniorgia 
30365. 
Florida  Department  of  Environmental 
Protection.  2600  Blair  Stone  Road. 
Tallahassee.  Florida  32399. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Powell.  Regulatory  Planning  and 
Development  Section,  Air  Programs 
Branch,  Air,  Pesticides  &  Toxics 
Management  Division,  Region  4, 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE,  Atlanta.  Georgia 
30365.  The  telephone  number  is  404/ 
347-3555  extension  4209.  Reference  file 
FL-49-5818. 

SUPPLEMENTARY  INFORMATION:  On 
November  15. 1990.  the  President 
signed  into  law  the  Clean  Air  Act 
Amendments  of  1990.  The  Clean  Air 
Act  as  amended  in  1990  (CAA)  includes 
new  requirements  for  the  improvement 
of  air  quality  in  ozone  nonattainment 
areas.  Under  section  181(a)  of  the  CAA, 
nonattainment  areas  were  classified  by 
the  severity  of  the  ozone  problem,  and 
section  182  contains  requirements  for 
progressively  more  stringent  control 
measures  for  each  classification  of 
higher  ozone  concentrations.  The 
classification  of  an  area  in  a  specific 
category  was  based  on  the  ambient  air 
quality  data  obtained  in  the  three  year 
period  1987-1989.  The  Jacksonville  area 
(Duval  County)  was  classified  as 
transitional  because  it  did  not  have  any 
ozone  violations;  the  Tampa/St. 
Petersburg  area  (Hillsborough  and 
Pinellas  counties)  area  was  classified  as 
a  marginal  nonattainment  area  and  the 
South  Florida  area  (Broward,  Palm 
Beach,  and  Dade  counties)  was 
classified  as  a  moderate  ozone  non- 
attainment  area.  The  SIP  revisions 
address  several  of  the  CAA 
requirements  for  ozone  nonattainment 
areas. 

General 

On  January  8,  1993,  and  April  25, 
1994.  Florida  submitted  SIP  revision 
packages  containing  regulations 
governing  NSR.  non-CTG  RACT.  NOx 
RACT.  emissions  testing,  air  quality 
designations  and  gasoline  vapor 
recovery.  The  regulations  pertaining  to 
emissions  testings,  air  quality 
designations  and  gasoline  vapor 
recovery  have  been  addressed  in 
separate  Federal  Register  documents. 

Rule  17-212,  Stationary 
Preconstniction  Review 

The  amendments  to  Rule  17-212, 
F.A.C.,  make  changes  to  the  new  source 
review  requirements  for  ozone.  The 
original  January  8,  1U93,  submittal  also 


included  NSR  for  lead  nonattainment. 
Since  Florida  does  not  have  any  lead 
nonattairunent  areas,  the  State  withdrew 
this  portion,  and  EPA  will  not  act  on  it. 
New  definitions  are  incorporated  for 
"Affected  Pollutant,"  "Base  Emission 
Limit,"  "Volatile  Organic  Compounds 
(VOCs),  and  "Significant  Impact." 
Previously,  the  affected  pollutant  for 
ozone  nonattainment  areas  was  VOC 
only  because  the  control  of  VOC 
emissions  was  considered  the  most 
effective  way  to  attain  the  ambient 
standard.  Recent  studies  suggest  that  the 
control  of  NOx  emissions  may  be 
effective  and  section  182(f)  of  the  CAA 
requires  the  SIP  to  address  major 
.stationary  sources  of  NOx  in  addition  to 
VOC.  The  revisions  to  this  rule  reqtiire 
proposed  new  or  modified  major 
sources  of  VOC  or  NOx  to  obtain 
emissions  reduction  of  VOC  and  NOx 
from  sources  within  the  non-attainment 
area  in  order  to  offset  the  emission 
increase  from  the  new  source.  The  offset 
requirements  are  1.1:1  for  marginal 
nonattainment  areas  and  1.15:1  for 
moderate  nonattainment  areas.  These 
requirements  arc  consistent  with  EPA 
guidelines.  Guidance  on  the  new  source 
rtiview  procedure  are  outlined  in  the 
April  16, 1992.  General  Preamble  to  the 
CAA. 

Rule  17-296,  Stationary  .Source 
Emission  Standards 

The  air  quality  planning  requirements 
for  the  reduction  of  NOx  emissions 
through  RACT  are  set  out  in  section 
182(f)  of  the  Clean  Air  Act.  Section 
182(f)  requirements  are  described  by 
EPA  in  a  notice.  "State  Implementation 
Plans;  Nitrogen  Oxide  Supplement  to 
the  General  Preamble;  Clean  Air  Act 
Amendments  of  1990  Implementation  of 
Title  I;  Proposed  Rule,"  published 
November  25,  1992  (57  FR  55620).  The 
notice  outlines  specific  requirements  for 
various  ozone  nonattainment  areas. 
Specifically,  the  notice  requires  that 
provisions  of  subpart  182  of  the  CAA 
which  apply  to  VOC  shall  also  npplv  to 
NOx.  NOx  RACT  is  required  for 
moderate  ozone  nonattainment  areas  by 
this  nde.  The  November  25.  1992. 
notice  should  be  referenced  to  for 
further  information  on  the  .\'Ox 
requirements  and  is  incorporated  into 
this  proposal  by  reference. 

Section  182(0  of  the  Clean  Air  Act 
requires  States  within  moderate  or 
above  ozone  nonattainment  areas  or  the 
ozone  transport  region  to  npply  the 
.same  requirements  to  major  stationary 
sources  of  NOx  { "major"  as  defined  in 
section  302  and  section  182(c).  (d),  and 
(e))  as  are  applied  to  major  stationary 
.sources  of  VOCs.  The  EPA  is  approving 
I'll-  NOx  RACT  rule  for  the  South 


Florida  area  because  it  meets  the 
requirements  of  section  182(b)(2)  of  the 
Clean  Air  Act  and  conforms  to  the 
policy  in  the  NOx  Supplement  to  the 
General  Preamble,  cited  above.  EPA  is 
also  approving  the  VOC  RACT  portion 
of  the  rule  because  it  too  meets  the 
requirements  of  the  CAA. 

As  noted,  the  moderate  and  above 
ozone  nonattainment  areas  and  areas  in 
the  ozone  transport  regions  should  have 
submitted,  by  November  15,  1992. 
provisions  to  assiue  that  RACT  is 
implemented  (see  section  182(b)(2)). 
States  are  expected  to  require  final 
installation  of  the  actual  NOx  controls 
by  May  31, 1995.  for  sources  for  which 
installation  by  that  date  is  practicable. 
The  NOx  Supplement  to  the  General 
Preamble  (57  FR  55623)  contains  a 
detailed  discussion  of  EPA 's 
interpretation  of  the  RACT  requirement. 
Florida's  rule  is  consistent  with  these 
guidelines. 

This  rule  applies  to  the  1990  Clean 
.Air  Act  Amendment  requirement  for 
RACT  for  existing  major  sources  of 
VOCs  and  NOx  in  Florida's  moderate 
non-attainment  area.  The  original 
January  8. 1993.  submittal  to  EPA  did 
not  contain  source  specific  RACT 
standards  and  Florida  received  an 
objections  letter  from  the  State  Joint 
Administrative  Procedures  Committee. 
In  response  to  that  letter.  Florida  has 
established  source  specific  R.\Cr 
.standards  which  were  submitted  to  H\\ 
on  April  25.  1994.  The  rule  details 
specific  NOx  emission  limits  as  RACT 
standards  for  furnaces,  turbines,  cement 
plants,  oil  fired  diesel  generators  and 
carbonaceous  fuel  burning  equipment  in 
Broward.  Dade  emd  Palm  Beach 
Counties.  The  State  also  chose  to 
include  an  emission  limit  for  .sources 
which  are  not  covered  by  the  specific 
limits;  since  the  State  has  indicated  that 
there  are  currently  no  sources  in  this 
catepon.,  approval  of  this  limit  does  not 
set  RACT  precedent.  The  rule  requires 
operations  not  equipped  with 
continuous  emissions  monitors  (CEMs) 
to  demonstrate  compliance  through 
annual  testing  using  EPA  Reference 
Methods  or  other  State  approved 
methods.  In  addition  to  these  NO\ 
specific  requirements,  the  rule  requires 
the  u.se  of  low- VOC  resin  or  thermal 
oxidation  of  emissions  from  the  purge 
cycle  for  all  resin  coating  operations. 
The  only  V'OC  source  affected  by  sef:tion 
182  of  the  C.^A  is  a  resin  coating 
operation.  Additional  information  on 
the  specific  emission  limits  may  be 
found  in  the  TSD.  The  nde  also  requires 
affected  soun:es  to  propose  a 
compliance  schedule  in  which  the 
facility  complies  with  the  R,ACT 
requirements  no  later  than  May  31, 


1995.  These  changes  are  consistent  with 
EPA  guidance  and  meets  the  ' 

requirements  for  non-CTG  RACT. 

Final  Action 

EPA  is  approving  the  above 
referenced  revision  to  the  Florida  SIP 
and  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  March  13.  1995. 
unless  by  February  10.  1995.  adverse  or 
( ritical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  tliat  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  ser\ing  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parlies  interested  in 
commenting  on  this  action  should  do  so 
at  this  time,  if  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  March  13.  1995. 

Under  section  307(b)(1)  of  the  Act.  42 
L'.S.C.  7607  (b)(1).  petitions  for  judicial 
review  of  this  action  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  Mareh  13.  1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  Act.  42  U.S.C.  7607 
(b)(2).) 

The  OMB  has  exempted  these  actions 
from  review  under  Executive  Order 
1281)6. 

Nothing  in  this  action  >>hail  lie 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  nnision  to  any  state 
implementation  plan.  Each  request  for 
revi.sion  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
rtUatioii  to  relevant  statuff>ry  and 
roguiator\  requirements. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  acq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
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Sublets  in  40  CFR  Part  52 

ion  control.  Hydrocarbons, 
by  reference, 
ental  relations.  Lead, 
Okide,  Ozone.  Reporting  and 
dkeep  ng  requirements. 

Dec  ember  20,  1994. 


cnal 


Administrator. 

chapter  I,  title  40.  Code  of 
ions,  is  amended  as 


PART  52-rAMENDED] 

1  The  ai  thority  citation  for  part  52 
continues  I  o  read  as  follows: 
Authority  42. U.S.C.  7401-7671q. 

Subpart  K-  -Florida 


52.520  is  amended  by 
graph  (c)  (88)  to  read  as 


§  52.520    Ic  entiflcation  of  plan. 


F  ibr 


1  iion 
1  ich 


(2)(a)  introductory  paragrpah,  2(a)2. 
introductory  paragraph.  2(a)2.a.. 
(2)(a)2.e.4..(4)(b),(4)(c),(4)(d)l., 
(4)(d)2.a.-c.,  (4)(g),  (5)(a).  (5)(b)2..4.-7.. 
9.117-296.200(13).  (50).  (198);  17.500 
introductory  paragraph.(l);  17- 
296.570(3). 

(B)  Revision  to  F.A.C.  17-296  which 
became  effective  on  April  17.  1994.  17- 
296.500(l)(b),  (2)(a)(l).  (2)(b)n),  (2)(c). 
(6);  17-296.570(1-2),  (4). 

(ii)  Other  material. 

(A)  Letters  of  January  8, 1993  and 
April  25. 1994,  from  the  Florida 
Department  of  Environmental 
Protection. 

|FR  Doc.  95-608  Filed  1-10-9.5:  8:45  ami 

BILUNO  CODE:  6SM-60-P 


40  CFR  Part  52 

[OR35-1-«188a,  OR43-1-6523a,  OR36-1- 
6298a;  FRL-5113-7] 

Approval  and  Promulgation  of 
Implementation  Plans:  Oregon 

agency:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  rule. 


sions  to  the  F.A.C.  Chaj)ters 
1 7-296  which  were 
iruary  2. 1993 
Incorporation  by  reference. 

to  F.A.C. 17-212, and 
were  effective  on  : 
1993.  17-212.100;  17- 
ntroductorv  paragraph, 

,(63)(e).(64),(75);  17-212.400 
paragraph.(2)  introduc  tory 
f2)(f)3;17-212.500(2)(a). 


SUMMARY:  Environmental  Protection 
Agency  (EPA)  is  approving  revisions  to 
the  State  of  Oregon's  Air  Quality 
Control  Plan  Volume  2  (The  Federal 
Clean  Air  Act  State  Implementation 
Plan  and  Other  State  Regulations). 
Specifically.  EPA  is  approving  revisions 
to  Oregon  Administrative  Rules  (OAR) 
Chapter  340.  Division  25  and  revisions 
to  Title  47  of  Lane  Regional  Air 
Pollution  Authority  (LRAPA). 

The  revisions  to  Division  25, 
submitted  to  EPA  on  May  28,  1993.  and 
November  15, 1993,  and  the  revisions  to 
Title  47,  submitted  on  April  13,  1994, 
satisfy  the  requirements  of  section  110 
of  the  Clean  Air  Act  (CAA)  and  40  CFR 
part  51. 

DATES:  This  final  rule  is  effective  on 
March  13, 1995,  unless  adverse  or 
critical  comments  are  received  by 
February  10,  1995.  If  the  effective  dale 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Montel  Livingston.  SIP 
Manager.  Air  &  Radiation  Branch  (AT- 
082).  EPA.  1200  Sixth  Avenue,  Seattle, 
Washington  98101. 

Documents  which  are  incorporated  by 
reference  are  available  for  public 
inspection  at  the  Air  and  Radiation 
Docket  and  Information  Center. 
Environmental  Protection  Agency,  401 
M  Street.  SW.  Washington,  D.C.  20460. 
Copies  of  material  submitted  to  EPA 
may  be  examined  during  normal 


business  hours  at  the  following 
locations:  EPA,  Region  10,  Air  & 
Radiation  Branch.  1200  Sixth  Avenue 
(AT-082).  Seattle.  Washington  98101. 
and  the  Oregon  Department  of 
Environmental  Quality,  811  SW.  Sixth 
Avenue.  Portland.  Oregon  97204-1390 

FOR  FURTHER  INFORMATION  CONTACT: 
Rindy  Ramos,  Air  &  Radiation  Branch 
(AT-b82),  EPA,  Seattle,  Washington 
98101. (206)  553-6510. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Oregon  Department  of 
Environmental  Quality  (ODEQ) 
submitted  to  EPA  two  separate  revisions 
to  OAR.  Division  25  on  May  28.  1993. 
A  third,  and  separate  revision,  to 
Division  25  was  submitted  on  November 
15. 1993.  In  addition.  ODEQ  submitted 
a  revision  to  Lane  Regional  Air 
Pollution  Authority's  (LRAPA)  Title  47. 
Outdoor  Open  Burning,  on  April  13. 
1994. 

The  first  revision  to  Division  25. 
submitted  May  28. 1993.  became  state 
effective  on  January  24.  1990.  The 
submittal  contained  revisions  to 
Oregon's  Kraft  Pulp  Mill  Rules  (OAR 
340-25-150  through  205)  and  Oregon's 
Neutral  Sulfite  Semi-Chemical  (NSSC) 
Pulp  Mills  (OAR  340-25-220  through 
234). 

The  second  revision  submitted  on 
May  28,  1993,  to  Division  25  became 
state  effective  March  10.  1993.  This 
revision  contained  editorial  changes  to 
the  following  rules:  Wigwam  Waste 
Burners  (OAR  340-25-005  through 
025).  Hot  Mix  Asphah  Plants  (OAR  340- 
25-105  through  125),  Kraft  Pulp  Mills 
(OAR  340-25-150  through  205), 
Primary  Aluminum  Plants  (OAR  340- 
25-255  through  285),  Specific  Industrial 
Standards  (OAR  340-25-305  through 
325).  Regulations  for  Sulfite  Pulp  Mills 
(OAR  340-25-350  through  380),  and 
Laterite  Ore  Production  of  Ferronic  kol 
(OAR  340-25-405  through  430).  The 
editorial  changes  are  considered 
housekeeping  in  nature. 

A  third  revision  to  Division  25 
submitted  November  15,  1993.  bw  ame 
state  effective  November  4,  1993.  This 
submittal  contained  specific  revisions  to 
OAR  340-25-160,  222.  275,  310.  and 
420. 

The  revision  to  LRAPA's  Title  47. 
Outdoor  Open  Burning,  submitted  on 
April  13.  1994,  became  state  effective 
January  1. 1993.  This  submittal  revised 
Sections  47-010.  47-015.  47-020.  47- 
025,  iuid  47-030. 


IL  Discussion 

OAR  340-25-150  to  205  and  OAR  340- 
25-220  to  234 

A  revision  to  OAR  Chapter  340, 
Division  25,  specifically  revisions  to  the 
Kraft  Pulp  Mill  rules  (sections  150  to 
205).  was  previously  submitted  to  EPA 
on  May  30.  1986.  During  EPA's  review, 
numerous  deficiencies  were  noted  and 
conveyed  to  ODEQ.  A  major  deficiency 
was  the  lack  of  a  demonstration 
ensuring  attainment  and  maintenance  of 
the  National  Ambient  Air  Quality 
Standards  (NAAQS),  a  demonstration 
that  the  revision  would  not  result  in 
significant  deterioration  of  air  quality, 
and  an  insurance  of  progress  towards 
meeting  the  national  visibility  goal. 

The  above  demonstration  was  needed, 
in  part,  because  the  revision  included 
an  increase  in  the  allowable  opacity 
limit  from  20%  to  35%  for  kraft 
recovery  furnaces.  Of  primary  concern 
were  those  sources  located  in  Special 
Control  Areas  as  defined  in  OAR  340- 
21-010. 

To  address  EPA's  concerns.  ODEQ 
conducted  an  emalysis  identifying  the 
sources  affected  by  the  revised  opacity 
limits,  quantified  the  theoretical 
changes  in  emissions,  and  predicted  the 
maximum  particulate  impacts.  The 
analysis  concluded  that  the  rule 
revision  will  ensure  attainment  and 
maintenance  of  the  NAAQS,  will  not 
result  in  significant  deterioration  of  air 
quality,  and  will  ensure  progress 
towards  meeting  the  national  visibility 
goal.  This  analysis  accompanied  the 
May  28,  1993  submittal. 

The  submittal  also  contained  new 
rules  (OAR  340-25-220  through  234)  for 
Neutral  Sulfite  Semi-Chemical  (NSSC) 
Pulp  Mills.  Prior  to  development  of 
these  regulations,  emissions  from  this 
source  class  were  regulated  by  the 
state's  sulfite  pulp  mill  regulations.  To 
more  accurately  control  emissions  from 
neutral  sulfite  semi-chemical  pulp 
mills,  specific  regulations  were 
developed. 

EPA  has  determined  that  the  Kraft 
Pulp  Mill  regulations  (OAR  340-25-150 
through  205)  and  the  Neutral  Sulfite 
Semi-Chemical  Pulp  Mill  regulations 
(OAR  340-25-220  through  234),  as  they 
relate  to  particulate  matter  and  sulfur 
dioxide,  meet  the  requirements  of  the 
Clean  Air  Act,  as  amended,  and  40  CFR 
Part  51.  The  rules  include  well  defined 
short  term  (3  hour  and  24  hour) 
emission  standards  required  to  conform 
with  the  appropriate  short  term 
NAAQS.  The  emission  standards, 
therefore;  satisfy  EPA's  enforceability 
requirements. 

In  addition  to  particulate  matter  and 
sulfur  dioxide,  the  regulations  discussed 


above  set  specific  emission  limitations 
for  total  reduced  sulfur  (TRS).  Because 
TRS  is  not  a  pollutant  for  which  a 
NAAQS  has  been  established.  EPA  is 
taking  no  action  to  either  approve  or 
disapprove  those  portions  of  the 
regulations  relating  to  TRS  and  they  are 
not  to  be  considered  as  official  portions 
of  the  SIP.  EPA  is  therefore  approving 
OAR  340-25-150  through  205  and  OAR 
340-25-220  through  234  excluding  all 
references  to  TRS. 

OAR  340-25-005  to  025  and  OAR  340- 
25-105  to  430 

ODEQ  submitted  to  EPA 
housekeeping  amendments  to  OAR 
Chapter  340.  Divisions  14,  20  through 
27,  30.  31,  and  34  on  May  28,  1993,  as 
one  submittal  packet.  EPA  has  decided 
to  separate  the  Division  25  amendments 
from  the  May  28,  1993.  submittal  and 
take  action  on  the  amendments  in  this 
notice.  The  remaining  divisions  revised 
by  the  housekeeping  amendments  will 
be  acted  on  separately. 

The  housekeeping  amendments 
include  updated  statuton,'  citations,  the 
removal  of  passed  compliance  dates  and 
outdated  regulations,  and  correcting 
typographical  and  grammatical  errors. 
The  amendments  do  not  have  any 
administrative,  legal  or  economic  effect. 
EPA  is  approving  the  revision  as 
submitted. 

OAR  340-25-160.  222.  275.  310.  and 
420 

The  November  15. 1993.  submittal 
repealed  the  general  authority  requiring 
the  highest  and  best  practicable 
treatment  and  control  of  air  contaminant 
emissions  contained  in  the  above  rules. 
The  general  authority  requiring  the 
highest  and  best  practicable  treatment 
and  control  of  air  contaminant  emission 
is  now  contained  in  OAR  340-28-600. 
EPA  is  approving  the  revision  as 
submitted. 

LRAPA  Title  47— Outdoor  Open 
Burning 

The  April  13,  1994,  submittal 
contained  revisions  to  LRAPA's  Title 
47.  specificallv  revisions  to  Sections  47- 
010.  47-015.  47-020.  47-025,  and  47- 
030. 

Title  47  was  revised,  in  part,  to  reduce 
emissions  from  backyard  open  burning 
in  the  area  outside  the  city  limits  of 
Eugene  and  Springfield.  Oregon,  but 
inside  the  Eugene-Springfield  Urban 
Growth  Area  (ESUGA).  The  rules 
restrict  burning  to  only  woody  vard 
materials  on  lots  of  one-half  acre  or 
more.  The  rules  also  ban  commercial, 
industrial  and  demolition  burning 
within  the  ESUGA.  However,  prescribed 
burning  of  standing  vegetation  mav  be 


permitted  under  certain  conditions  (se«( 
section  47-020). 

The  rules,  which  meet  EPA's 
enforceability  requirements,  will  reduce 
smoke  impacts  and  result  in  a  reduction' 
in  particulate  matter  emissions  in  the 
ESUGA.  The  rules  are  also  more 
stringent  than  the  existing  federally 
approved  regulations.  EPA  is  approving 
the  revision  as  submitted. 

III.  Summary  of  Action 

EPA  is  approving  revisions  to  0.\R 
Chapter  340.  Division  25.  as  submitted 
on  May  28.  1993  and  November  15. 
1993.  except  for  those  rules  which 
pertain  to  TRS.  EPA  is  also  approving  a 
revision  to  LRAPA's  Title  47  as 
submitted  April  13.  1994. 

IV.  Administrative  Review 

Under  the  Regulator)-  Flexibility  Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA.  preparation  of  a  regulatory 
fiexibility  analysis  would  constitute 
federal  inquir>'  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.E.P.A  .  427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  March  13.  1995. 
unless,  within  30  days  of  its 
publication,  adverse  or  critical 
comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 


2692 


Federal  Register  /  Vol.  60,  No.  7  I  Wednesday.  January  11,  1995  /  Rules  and  Regulations 


nl 


Ml 


effective 
subseque 
the  final 
received 
subsequen  t 
action  sen 
EPA  will 
comment 
parties  i 
action 
such 
is  advise 
effective 

The  EI 
revision  o 
for 

the  1990 
enacted  oi 
EPA  has 
conforms 

Nothing 
construed 
establishi 
request  foi 
request  foi 
considcre< 
technical 
factors  an( 
.statutory 

This 
Table  3 


date! 


rot 


shojld 
comi  lents  i 


■  confor]  nance 


igi 


and : 


act  on 


AdministTptor 
pubHshed 
January  1< 
revised  by 
memorandum 
Acting  As 
rind  Radiation 
this  regul 
review. 

Under 
.Air  Act, 
this  actior 
States 
appropriate 
Filing  a  p<  titio: 
the  Administrator 
not  affect 
purposes 
extend  th« 
for  judici 
shall  nut 
such  rule 
be  challenged 
enforce  its 
307(b)(2), 


i»fi 


ial 


Environlmental 
pollution 
reference. 
Particulat  \ 


reco 
oxides. 


Note:  In 
Implement  it 
was 
Federal 


JMI 


Federal  Register  /  Vol.  60,  No.  7  /  Wednesday,  January  11,  1995  /  Rules  and  Regulations        2693 


by  pubiishir^  a 
notice  that  will  withdraw 
action.  All  public  comments 
11  be  addressed  in  a 
final  rule  based  on  this 
ing  as  a  proposed  rule.  The 

institute  a  second 
>eriod  on  this  action.  Any 
nterested  in  commenting  on  this 
do  so  at  this  time.  If  no 
are  received,  the  public 
dithat  this  action  will  be 
March  13,1995. 

has  reviewed  this  retjuesl  for 
the  federally-approved  5>IP 
with  die  provisions  of 
C}lean  Air  Act  Amendments 
November  15. 1990.  TTie 
d  jtermined  that  this  action 
vith  those  requirements, 
in  this  action  should  be 
as  permitting  or  allowing  or 
a  precedent  for  any  future 
revision  to  any  SIP.  Each 
revision  to  the  SIP  shall  be 
separately  in  light  of  specific 
jconomic  and  environmental 
in  relation  to  relevant 
regulator^'  requirements, 
has  been  classified  as  a 
action  by  the  Regional 

under  the  procedures 
in  the  Federal  Register  on 

1989  (54  FR  2214-2225),  as 
an  October  4.  1993 

from  Michael  H.  Shapiro, 
iistant  Administrator  for  Air 
.  The  OMB  has  exempted 
tory  action  from  E.O.  12866 


s  jction  307(b)(1)  of  the  Qean 
p  !titions  for  judicial  review  of 
must  be  filcKl  in  the  United 
1  of  Appeals  for  the 
circuit  by  March  13, 1995. 
n  for  reconsideration  by 
of  this  final  rule  does 
he  finality  of  this  rule  for  the 
judicial  review  nor  does  it 
time  within  which  a  petition 
review  may  be  filed  and 
I  ostpone  the  effectiveness  of 
)r  action.  This  action  may  not 

later  in  proceedings  to 
requirements.  (See  section 
42  U.S.C.  7607(b)(2). 


List  of  Sul  ijects  in  40  CFR  Part  52 


protection.  Air 
:ontrol.  Incorporation  by 
Intergovemmenlal  relations, 
matter.  Reporting  and 
rdkee  jing  requiremwits,  and  Sulfur 


cprporation  by  referent*  ol  the 
ion  Plan  for  tlie  State  of  Oregon 
appraijed  by  the  Oirectof  trf  the  CXfice  of 
eron  )aly  1. 1982. 


Re^te 


Dated:  Nov«n>ber  16.  1994. 
CkMck  CUrke. 
Regionai  Administfator 

Part  52.  chapter  I.  title  4t)  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— (AMENDED] 

1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  MM— Oregon 

2.  Section  52.1970  isaine4ided  by 
adding  paragraph  {c)(110)  to  read  as 
follows: 

§  52. 1 970    Identification  ot  plan. 

*  *  *  •  • 

(c)  •   *   • 

(110)  On  May  28,  1993,  the  Director 
of  ODEQ  submitted  two  separate  sets  of 
revisions  to  its  air  quality  regulations, 
OAR,  Chapter  340,  Division  25.  One 
submittal  was  housekeeping 
amendments  affecting  all  of  Division  25; 
the  second  submittal  was  specifically 
Kraft  Pulp  Mill  rules  (OAR  340-25-150 
through  -205)  and  Neutral  Sulfite  Semi- 
Chemical  Pulp  Mill  regulations  (OAR 
340-25-220  dirough  -234).  On 
November  15, 1993,  the  Director  of 
ODEQ  submitted  a  revision  to  OAR. 
Chapter  340,  Division  25.  On  April  13, 
1994.  the  Director  of  ODEQ  submitted 
revisions  to  the  Oregon  SIP  for  LRAPA's 
Title  47,  Outdoor  Open  Burning. 

(i)  Incorporation  by  reference. 

(A)  EPA  received  on  May  28,  1993, 
two  letters  from  the  Director.  ODEQ,  to 
the  Regional  Administrator,  EPA. 
submitting  housekeeping  amendments 
to  Division  25:  Housekeeping 
amendments  to  Division  25  (OAR  340- 
25-005  through  025  and  OAR  340-25- 
105  through  340-25-430).  effective 
March  10, 1993;  and  revisions  to  the 
Oregon  SIP  for  Kraft  Pulp  Mill 
Amendments  and  Neutral  Sulfite  Semi- 
Chemical  Pulp  Mill  Regulations:  Kraft 
Pulp  Mill  Rules  (OAR  340-25-150 
through  205)  and  the  Neutral  Sulfite 
Semi-Chemical  Pulp  Mill  Pulp  Mills 
(OAR  340-25-220  dirough  234). 
excluding  all  references  to  total  reduced 
sulfur,  effective  January  24,  1990. 

(B)  November  15, 1993.  letter  from  the 
Director,  ODEQ.  to  the  Regional 
Administrator,  EPA,  submitting 
revisions  to  the  Oregon  SIP  for  OAR, 
Chapter  340,  Division  25:  Amendments 
to  OAR  Chapter  340,  Division  25  ^OAR 
340-25-160.  340-25-222.  340-25-275, 
230-25-310.  340-25-420),  effective 
November  4. 1993. 

(C)  April  IS',  1994.  letter  from  the 
Director,  ODEQ,  to  the  Regional 


Administrator,  EPA,  submitting 
revisions  to  LRAPA.  Title  47:  Title  47. 
Lane  Regional  Air  Pollution  Authority, 
August  11,  1992,  Outdoor  Open 
Burning,  effective  January  1, 1993. 

3.  Section  52.1977  is  amended  by 
revising  the  entry  for  ""Division  25- 
Specific  Industrial  Standards 
Cojistniction  and  Operation  of  W^wam 
Waste  Burners."  and  the  entry  for  "3-2 
Lane  Regional  Air  Pollution  Authority 
Regulations,  Title  47  Rules  for  C^m 
Outdoor  Burning." 

§  52.1977    Content  of  approved  State 
subntilted  Implementation  ptan. 


Division  25 — Specific  ladustria]  Staadards 
Construction  and  Operation  of  Wigwam 
VVa.<ile  Burners 

Sec:.()05    Definitions  (3-10-93) 

Sec.  010    Statement  of  Policy  13-10-93) 

Sec.  013    Autiionzatickn  to  Operate  a 

Wigwam  Burner  (3-10-93) 
Sec.  U20    Emission  aad  Operation  Standards 

for  Wigwam  Waste  Burners  (3-10-93) 
Sue.  025    Monitoring  and  Reporting IJ-IO- 

93) 

Ho(  Mix  Aspbah  Piants 

Sec.  103     Definitions  (3-10-93J 

S«c.  1 10    ContrtJ  Facilities  Required  t3-10- 

93) 
Set .  115    Oth«;r  Established  Air  QuaM<y 

Limitations  (3-10-93) 
Sec.  120    Portable  Hot  Mix  AspiwU  Plants 

(3-10-93) 
Sec.  125     Ancillary  Sources  of  Emissioji — 

Housckoeping  of  Plant  Facilities  (3-10- 

93) 

Kraft  Pulp  Mills 

Sec.  150    DefmitJons — excJudingany 

reference  to  TRS 13-10-93) 
Sec.  1 55    Statement  of  Policy  (3-10-93) 
Sec.  160    Repealed 
Sec.  165    Emission  Limitations — exduilitig 

any  reference  to  TRS  (3-10-93) 
Sec.  170    More  Restrictive  Emission  Limits 

(3-10-93) 
Set:.  175     Plans  and  Specifications  (3-10-93) 
Sec.  180    Monitoring — excluding  any 

reference  to  TRS  (3-10-93) 
Sec.  185    Reporting — excluding  any 

reference  to  TRS  (3-10-93) 
Sec.  190    Upset  Conditions — excluding  any 

reference  to  TRS  (3-10-93) 
Sec.  195     Repealed- 
Sec.  205    Chronic  Upset  Cocditions<l-24- 

90) 

Neutral  Sulfite  Semi-Cbcmical  (NSSC)  Pulp 
Mills 

Sec.  220    Definitions  (3-10-93) 

Sec.  222     Repealed 

Sec.  224    Emission  Limitations — excluding 

any  reference  to  TRS  (3-10-93) 
Sec.  226    More  Restrictive  Emission 

Limits — excluding  any  referent  e  to  TRS 

(3-10-93) 
Sec.  228    Plans  and  Specifications  13-lf)-93) 
Sec.  230    Monitoring — excluding  any 

reference  to  TRS  (3-10-93) 


Sec.  232    Reporting — excluding  any 

reference  to  TRS  (3-10-93) 
Sec.  234    Upset  Conditions— excluding  any 

reference  to  TRS  (3-10-93) 

Primary  Aluminum  Plants 

Sec.  255  Statement  of  Purpose  (3-10-93) 

Sec.  260  Definitions  (3-10-93) 

Sec.  265  Emission  Standards  (3-10-93) 

Sec.  270  Special  Problem  Areas  (3-10-93) 

Sec.  275  Repealed 

Sec.  280  Monitoring  (3-10-93) 

Sec.  285  Reporting  (3-10-93) 

Specific  Industrial  Standards 

Sec.  305     Definitions  (3-10-93) 

Sec.  310    General  Provisions  (11^-93) 

Sec.  315    Veneer  and  Plywood 

Manufacturing  Operations  (3-10-93) 
Sec.  320    Particleboard  Manufacturing 

Operations  (3-10-93) 
Sec.  325    Hardboard  Manufacturing 

Operations  (3-10-93) 

Regulations  for  Sulfite  Pulp  Mills 

Sec.  330  Definitions  (3-10-93) 

Sec.  353  Statement  of  Purpose  (3-10-93) 

Sec.  360  Minimum  Emission  Standards  (.3- 

10-93) 

Sec.  365  Repealed 

Sec.  370  Monitoring  and  Reporting  (3-10- 

93) 

Sec.  375  Repealed 

Sec.  380  Exceptions  (3-10-93) 

Laterite  Ore  Production  of  Ferronickel 

Sec.  405  Statement  of  Purpose  (3-10-93) 

Sec.  410  Definitions  (3-10-93) 

Sec.  415  Emission  Standards  (3-10-93) 

Sec.  420  Repealed 

Sec.  425  Repealed 

Sec.  430  Monitoring  and  Reporting  (3-10- 
93) 


3.2    Lane  Regional  Air  Pollution  Authority 
Regulations 


Title  47    Rules  for  Open  Outdoor  Burning 

47-001     General  Policy  (8-14-84) 
47-003     Statutory  Exemptions  from  These 

Rules  (8-14-84) 
47-010    Definitions  (9-8-92) 
47-01 5    Open  Burning  Requirements  (9-8- 

92) 
47-020    Letter  Permits  (9-8-92) 
47-025    Repealed 
47-030    Summary  of  Seasons.  Areas,  and 

Permit  Requirements  for  Open  Outdoor 

Burning  (9-8-92) 
«         *         *         *         * 
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40  CFR  Part  80 

[AMS-FRL-6134-6] 

Regulation  of  Fuels  and  Fuel 
Additives:  Extension  of  the 
Reformulated  Gasoline  Program  to 
Moderate  Ozone  Nonattainment  Areas 
in  Wisconsin 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

SUMMARY:  Under  section  211(k)(6)  of  die 
Clean  Air  Act,  as  amended  (Act),  the 
Administrator  of  EPA  shall  apply  the 
prohibition  against  the  sale  of  gasoline 
that  has  not  been  controlled  under 
EPA's  reformulated  gasoline  (RFC) 
regulations  in  an  ozone  nonattainment 
area  upon  the  application  of  the 
governor  of  the  state  in  which  the 
nonattainment  area  is  located.  This 
action  extends  the  prohibition  set  forth 
in  section  211(k)(5)  of  the  Act  to  three 
moderate  ozone  non-attainment  areas  in 
Wisconsin,  including  those  counties  in 
the  federal  REG  program.  In  Phase  I 
beginning  on  January  1, 1995, 
reformulated  gasoline  will  achieve  a  15 
to  17  percent  reduction  in  both  ozone- 
forming  volatile  organic  compound 
(VOC)  emissions  and  toxics  emissions 
from  motor  vehicles.  In  Phase  II 
beginning  on  January  1,  2000.  the 
program  will  achieve  a  25  to  29  percent 
VOC  reduction,  a  20  to  22  percent 
reduction  in  toxics  emissions,  and  a  5 
to  7  percent  nitrogen  oxide  (NOx) 
reduction. 

EFFECTIVE  DATES:  This  action  will  be 
effective  on  March  13.  1995  unless 
notice  is  received  by  February  10,  1995 
that  adverse  or  critical  comments  will 
be  submitted  or  that  an  opportunity  to 
submit  such  comments  at  a  public 
hearing  is  requested. 

If  such  comments  or  a  request  for  a 
public  hearing  are  received  by  the 
Agency,  then  EPA  will  publish  a 
subsequent  Federal  Register  notice 
withdrawing  this  action  and  will  issue 
a  notice  of  proposed  rulemaking. 
ADDRESSES:  Interested  parties  may 
submit  v\Titten  comments  (in  duplicate, 
if  possible)  to  Public  Docket  No.  A-94- 
46.  at  Air  Docket  Section,  U.S. 
Environmental  Protection  Agency, 
Waterside  Mall,  Room  M-1500,  401  M 
Street  SW.,  Washington.  DC  20460.  The 
Agency  requests  that  commenters  also 
send  a  copy  of  any  comments  to  Joann 
Jackson  Stephens'at  U.S.  EPA  (RDSD- 
12),  Regulation  Development  and 
Support  Division,  2565  PhTnouth  Road. 
Ann  Arbor.  MI  48105. 

Other  materials  relevant  to  the  RFC 
rulemaking,  and  hence  today's  action. 


are  contained  in  Public  Docket  Nos.  A- 
91-02,  A-92-12,  A-93-49.  and  A-94- 
30.  These  dockets  are  also  located  in 
Waterside  Mall  at  the  above  listed 
address.  The  dockets  may  be  inspected 
from  8:00  a.m.  until  4:00  p.m.  Monday 
through  Friday.  A  reasonable  fee  may  be 
charged  by  EPA  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joann  Jackson  Stephens,  Telephone: 
(313)  668-4276. 

To  request  copies  of  this  action 
contact  Delores  Frank.  U.S.  EPA  (RDSD- 
12),  Regulation  Development  and 
Support  Division,  2565  Plymouth  Road, 
Ann  Arbor.  MI  48105.  Telephone:  (313) 
668-4295. 

SUPPLEMENTARY  INFORMATION:  A  copy  of 
this  action  is  available  on  the  EPA's 
Office  of  Air  Quality  Planning  and 
Standards  (OAQPS)  Technology 
Transfer  Network  Bulletin  Board  System 
(TTNBBS).  The  service  is  free  of  charge, 
except  for  the  cost  of  the  phone  call. 
The  TTNBBS  can  be  accessed  with  a 
dial-in  phone  line  and  a  high-speed 
modem  per  the  following  information: 
TTN  BBS:  919-541-5742 
(1200-14400  bps.  no  parity.  8  data  bits. 

1  stop  bit). 
Voice  Help-line:  919-541-5384. 
Accessible  via  Internet: 

TELNETttnbbs.rtpnc.epa.gov. 
Off-line:  Mondays  from  8:00  AM  to 

12:00  Noon  ET 

When  first  signing  on,  the  user  will  be 
required  to  answer  some  basic 
informational  questions  for  registration 
purposes.  After  completing  the 
registration  process,  proceed  through 
the  following  series  of  menus: 
<T>  GATEWAY  TO  TTN  TECHNICAL 

AREAS  (Bulletin  Boards) 
<M>  OMS 

<K>  Rulemaking  and  Reporting 
<3>  Fuels 

<9>  Reformulated  gasoline 
A  list  of  ZIP  files  will  be  shown,  all  of 
which  are  related  to  the  RFG  rulemaking 
process.  To  download  any  file,  type  the 
instructions  below  and  transfer 
according  to  the  appropriate  software  on 
your  computer: 
<D>ownload.  <P>rotocol.  <E>.\amine. 

<.\'>ew.  <L>ist,  or  <H>ek) 
Selection  or  <CR>  to  e.xit:  U 

filename.zip 

You  will  be  given  a  list  of  transfer 
protocols  from  which  you  must  choose 
one  that  matches  with  the  terminal 
software  on  your  own  computer.  The 
software  should  then  be  opened  and 
directed  to  receive  the  file  using  the 
same  protocol.  Programs  and 
instructions  for  de-archiving 
compressfKi  files  can  be  found  via 
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<S>ystems  Utilities  from  the  top  menu, 
under  <A>i  ■chivers/de-archivers.  After 
getting  the  files  you  want  onto  your 
computer,  you  can  quit  the  TTN  BBS 
with  the  <d>oodt)ye  command.  Please 
note  that  djie  to  differences  t)etween  the 
software  u^d  to  develop  the  document 
and  the  software  into  which  the 
document  may  be  downloaded,  changes 
in  format,  iage  length,  etc.  may  occur. 

I.  Backgroand 

As  part  of  the  Clean  Air  Act 
Amendments  of  1990.  Congress  added  a 
new  subseaLion  (k)  to  section  211  of  the 
Clean  Air  AcL  Subsection  (k)  prohibits 
the  sale  of  gasoline  that  EPA  has  not 
certified  aa^reformulated  in  the  nine 
worst  ozonJB  nonattainment  areas 
begirming  fanuary  1. 1995.  EP.^ 
published  final  regulations  for  the  REG 
program  on  February  16. 1994  and  on 
August  2,  ■1994.  See  59  FR  7716  and  59 
FR  39258.  Corrections  and  clarifications 
to  the  finalTRFG  regulations  were 
published  uly  20, 1994.  See  59  FR 
36944. 

Section  ;  ;il(k)(10)(D)  defines  the 
areas  covei  cd  by  the  RFC  program  as  the 
nine  ozont  nonattainment  areas  having 
a  1980  pof  ulation  in  excess  of  250,000 
and  havinj  the  highest  ozone  design 
values  dur  ng  the  period  1987  through 
1989.  App  ying  those  criteria,  EPA  has 
determine* .  the  nine  covered  areas  to  be 
the  metrof  olitan  areas  including  Los 
Angeles.  H  ouston.  New  York  City, 
Baltimore.  Chicago,  San  Diego, 
Philadelpl  ia,  Hartford  and  Milwaukee. 
Under  section  211(kMlO)(D),  any  area 
reclassifie<  1  as  a  severe  ozone 
nonattainment  area  under  section  181(b) 
is  also  to  h  B  included  in  the  RFG 
program. 

Any  oth  ;r  ozone  nonattainment  area 
may  be  inc  luded  in  the  program  at  the 
request  of  he  Governor  of  the  state  in 
which  the  area  is  located.  Section 
211(k)(6)(v  l)  provides  that  upon  the 
application  of  a  Governor,  EPA  shall 
apply  the  >rohibition  against  the  retail 
sale  of  con  ventional  gasoline  (gasoline 
EPA  has  n  )t  certified  as  reformulated) 
in  any  are<  i  requested  by  the  Governor 
which  has  been  classified  under  subpart 
2  of  Part  D  of  Title  I  of  the  Act  as  a 
Marginal,  viodcrate.  Serious  or  Severe 
ozone  non  attainment  area.' 
Subparagrjph  211(k)(6)(A)  further 
provides  t  lat  EPA  is  to  apply  the 
prohibitio  i  at  the  retail  level  as  of  the 
date  the  Administrator  "deems 
appropria  e.  not  later  than  January  1. 
1995,  or  1  year  after  such  application  is 
received, '  vhichevcr  is  later."  In  some 
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cases  the  effective  date  may  be  extended 
for  such  an  area  as  provided  in  section 
211(k)(6){B)  based  on  a  determination 
by  EPA  that  there  is  "insufficient 
domestic  capacity  to  produce" 
reformulated  gasoline.  Finally.  EPA  is  to 
publish  a  governor's  application  in  the 
Federal  Register.  To  date,  EPA  has 
received  and  published  applications 
from  the  Mayor  of  the  District  of 
Columbia  and  the  Governors  of 
Connecticut.  Delaware.  Maine. 
Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  Yorit, 
Pennsylvania,  Rhode  Island.  Vermont, 
Virginia.  Texas,  and  Kentucky. 
Although  Vermont  has  requested  to  opt- 
in  to  the  program,  states  without  ozone 
nonattainment  areas,  sudi  as  Vermont, 
can  not  do  so. 

II.  The  Governor's  Request 

EPA  received  an  application  from  the 
Honorable  Tonmiy  G.  Thompson. 
Governor  of  the  state  of  Wisconsin,  for 
three  moderate  ozone  non-attainment 
areas  to  be  included  in  the  RFG 
program.  Governor  Thompson  later 
clarified  his  request  in  reference  to 
implementation  dates  with  the 
submission  of  a  second  letter  of 
application.  Both  letters  are  set  out  in 
fiill  below. 

A.  Initial  Letter  From  Wisconsin's 
Governor 

(State  of  Wisconsin  letterhead] 
April  6.  1994. 
Carol  Browner, 
USEPA  Administrator. 
USEPA  Headquarters. 
401  M  Street.  SW 1101). 
Washington.  DC  20460 

Dear  Ms.  Browner:  The  purpose  of  this 
letter  is  to  request  that  you  extend  the 
requirement  for  reibrmulated  gasoline  to  tlw 
three  moderate  ozone  nonattainmpnt  areas  in 
Wisconsin.  As  you  know.  Section  211{k](6)  of 
the  Clean  Air  Act  gives  the  Governor  the 
authority  to  opt  into  the  reformulated 
gasoline  program  for  ozone  rKwiattainment 
areas  that  are  not  otherwise  requii«d  to  use 
reformulated  gasoline.  1  am  exercising  the 
opt-in  provision  of  Section  211(k){6)  for  the 
three  moderate  ozone  fuxhattaiameat  areas  in 
Wisconsin:  Kewaunee,  Manitowoc  and 
Sheboygan  Counties. 

Reformulated  Gasoline  is  a  significant 
component  of  our  15  percent  VOC  emission 
reduction  plans  for  our  moderate 
nonattainment  areas,  supplying  about  '/i  of 
the  necessary  emission  redijctioos.  After 
evaluating  the  public  input  to  our  15  percent 
VOC  plan,  I  am  convinced  that  reformulated 
gasoline  is  critical  to  the  success  of  the  15 
percent  plan  in  our  moderate  ozone 
nonattainment  areas. 

Thank  you  for  considering  my  rcq»icst.  1 
am  looking  forward  to  the  sucresshi! 
implementation  of  our  15  percent  emission 
reduction  plan  and  a  good  start  to  wJiieviiig 


our  goals  of  attainment  of  the  ozone  air 
quality  standard  in  Eastern  Wisconsin. 

Sincerely. 
Tommy  G.  Thompson. 
Governor. 

B.  Second  Letter  From  Wisconsin 's 
Governor 

(State  of  Wisconsin  letterhead] 
August  2, 1994. 
Carol  Browner, 
USEPA  Administrator, 
USEPA  Headquarters. 
401  M  Street,  SW 1101), 
Washington.  DC  20460 

Dear  Ms.  Browner:  In  April  of  this  year  I 
requested  that  you  extend  the  federal 
reformulated  gasoline  program  to  the  three 
Wisconsin  moderate  ozone  nonattarnmenl 
counties  of  Sheboygan,  Manitowoc,  and 
Kewaunee.  Your  staff  subsequently  notified 
the  state  of  the  need  to  clarify  the  requested 
effective  date  for  the  program  within  those 
counties.  I  understand  the  program  in  our  six 
severe  ozone  counties  automatically 
commences  January  1, 1995  based  on  federal 
regulation. 

Given  the  summer  ozone  air  quality 
rationale  of  the  program,  I  request  that  the 
three  county  opt-in  become  effective  for 
gasoline  blended  to  meet  summer  season 
requirements  for  1995.  Based  on  staff 
meetings  with  the  gasoline  refining  and 
wholesale/retail  distribution  industry.  1 
recommend  a  June  1, 1995  retail  level 
compliance  date.  The  slight  start-up  delay  for 
the  moderate  counties  will  provide  suppliers 
time  to  respond  to  the  recently  altered  market 
structure. 

Thank  you  for  your  attention  in  this  regard. 
I  hope  this  overall  program  will  significantly 
affect  air  quality  improvement  in  eastern 
Wisconsin. 

Sincerely, 
Tommy  G.  Thompson, 
Governor. 

cc:  Don  Theiler,  Air  Management,  WI-DNR, 
Richard  Rykovvski.  Motor  Vehicle  Emission 
Lab,  USEPA.  Ann  Arbor,  Ml  48105 

III.  Action 

Pursuant  to  the  governor's  letter  and 
the  provisions  of  section  211(k)(6),  the 
prohibitions  of  subsection  211(k}(5)  will 
be  applied  to  the  Wisconsin  moderate  - 
ozone  non-attainment  areas  of 
Kewaunee.  Manitowoc,  and  Sheboygan 
counties  beginning  June  1, 1995.  As  of 
that  date  they  will  be  treated  as  covered 
areas  for  all  purposes  of  the  federal  RFC. 
program. 

The  application  of  the  prohibitions  of 
Section  211(k}(5)  to  the  Wisconsin 
moderate  ozone  nonattainment  areas  at 
the  retail  level  could  take  effect  no  later 
than  August  2,  1995  under  section 
211(k)(6)(A)  which  stipulates  that  the 
effective  program  date  must  be  no  "  later 
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than  January  1, 1995  or  1  year  after  such 
appHcation  is  received,  whichever  is 
later".  EPA  considers  the  date  of  the 
second  letter  from  the  Governor  as  the 
effective  date  of  the  application,  as  that 
letter  first  expresses  when  Wisconsin 
would  like  the  program  to  start  and 
clarifies  the  Governor's  original  letter. 
Additionally.  EPA  expects  there  to  be 
sufficient  domestic  supply  of  RFG  and 
therefore  has  no  current  reason  to  delay 
implementation  of  the  program  in 
Wisconsin  beyond  August  2,  1995. 

For  those  nonattainment  areas  in 
Wisconsin,  EPA  could  establish  the  start 
of  the  RFG  program  at  the  retail  level 
anytime  between  January  1, 1995  and 
August  2,  1995.  However,  the  Agency 
believes  that  any  effective  date  for  the 
retail  level  prior  to  June  1, 1995  is 
inappropriate  for  the  following  reasons. 
First,  an  effective  date  of  January  1, 
1995  for  the  RFG  program  in  Wisconsin 
would  not  provide  sufficient  notice  to 
relevant  parties.  In  addition, 
implementation  of  the  RFG  progran*  ia 
Wisconsin  later  than  January  1,  1995  but 
earlier  than  June  1. 1995  would  require 
that  winter  RFG  be  sold  at  the  retail 
level  for  a  brief  penod  before  summer 
VOC-control  requirements  would 
become  effective.  As  stated  in  the 
Governor's  letter.  Wisconsin  officials  are 
primarily  concerned  with  the  benefits 
derived  from  VOC-controlled  RFG 
which  is  required  June  1. 1995.  Thus, 
EPA  beUeves  that  an  effective  date  of 
June  1, 1995  is  suitable  for  Wisconsin 
since  it  is  consistent  with  the  begiiming 
of  the  RFG  summer  VCX)  control  season 
and  with  the  request  in  Governor 
Thompson's  letter. 

Requiring  that  the  RFG  program  bigin 
at  the  onset  of  the  VOC-conlroI  season, 
as  requested  by  Governor  Thompson, 
addresses  concerns  raised  by  wholesale/ 
retail  distributors  to  Wisconsin  oHicials 
regarding  the  unwillingness  of  refiners 
which  normally  sell  gasoline  in 
Wisconsin  to  supply  RFG  to  a 
geographic  area  which  is  so  small  and 
that  is  such  a  substantial  distance  from 
the  nearest  RFG  market.  Wisconsin 
officials  believe  that  the  June  1  effective 
date  will  provide  the  gasoline 
distribution  industry  with  the  necessary 
lead-time  to  establish  storage  and  cross 
sales  agreements  with  refiners  (other 
than  tliose  which  already  market  fuel  in 
the  area)  willing  to  sell  RFG  in  the  three 
coimty  moderate  ozone  nonattainn>ent 
area.  SutJi  storage  and  cross  sales 
agreements  will  facilitate  the  sale  of 
reformulated  gasoline,  which  will  aid 
Wisconsin  in  meeting  its  statutory  15 
percent  reduction  requirements.  In 
addition,  as  expressed  in  the  Governor's 
letter,  the  main  interest  in  opting  into 
this  program  is  based  on  ahelief  that.the 


state  air  quality  would  most  benefit 
from  the  summer  season  reformulated 
gasoline. 

RFG  VOC-cwitrol  compliance  at  the 
terminal  in  Wisconsin  should  be 
consistent  with  the  final  regulatory 
requirements  far  the  RFG  program. 
Thus,  compliance  by  parties  upstream 
of  retail  outlets,  in  Wisconsin,  will  be 
effective  May  1. 1995.  As  in  the  federal 
volatility  program,  such  an  effective 
date  for  upstream  parties  such  as 
terminals  is  necessary  to  ensure 
compliance  at  the  retail  level  by 
requiring  that  RFG  be  in  the  pipeline 
(upstream)  prior  to  June. 

rV.  Public  Participation  and  Effective 
Date 

The  Agency  is  publishing  this  action 
as  a  direct  final  rule  because  it  views  the 
addition  of  the  three  ozone 
nonattainment  areas  in  Wisconsin  to  the 
RFG  program  as  non-controversial  and 
anticipates  no  adverse  or  critical 
comments.  Representatives  from  the 
state  of  Wisconsin  have  met  with 
refiners  that  supply  the  majority  of  the 
state's  fuel,  including  those  refiners 
willing  to  supply  RFG  to  the  moderate 
ozone  nonattainment  areas,  and  the 
parties  apparently  agree  that  the  on-set 
of  the  VOC-control  season  is  an 
appropriate  time  to  begin 
implementation  of  the  RFG  program. 
Thus,  interested  parties  appe.ar  to  agree 
on  the  June  1. 1995  date. 

This  action  will  be  effective  on  Marrh 
13,  1995  unless  the  Agency  receives 
notice  by  February  10,  1995  that  adverse 
or  critical  comments  will  be  sutMnitted. 
or  that  a  party  requests  the  opportunity 
to  submit  such  oral  comments  pursuant 
to  section  307(d)(5)  of  the  Clean  Air  Act, 
as  amended.  If  such  notice  or  comments 
are  received  regarding  the  addition  of 
the  moderate  ozone  nonattainment  areas 
in  Wisconsin  to  the  RFG  program, 
today's  action  will  be  withdrawn  before 
the  effective  date  by  the  publication  of 
a  subsequent  withdrawal  notice  in  the 
Federal  Register.  In  the  event  that 
today's  direct  final  rule  is  withdrawn  as 
a  result  of  the  submission  of  adverse  or 
critical  comments  or  a  request  to  present 
such  comments  at  a  public  hearing,  the 
Agency  will  issue  a  notice  of  proposed 
rulemaking  to  extend  the  RFG  program 
to  the  three  moderate  ozone 
nonattainment  counties  in  Wisconsin. 

V.  Statutory  Authority 

The  statutory  authority  for  the  action 
finalized  today  is  granted  to  EPA  by 
Sections  114,  '211(c)  and  (k)  and  301  of 
the  Clean  Air  Act,  as  amended;  42 
U.S.C.  7414.  7545(c}  and  (k).  and  7M1. 


VI.  Administrative  Dcsignatim 

Pursuant  to  Executive  Order  12866. 
[58  FR  51,735  (October  4.  1993))  the 
Agency  must  determine  whether  the 
regulatory  action  is  "significant"  and 
therefore  subject  to  OMB  review  ar>d  the 
requirements  of  the  Exeoitive  Order. 
Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  direct  rule  is  not  a  "significant 
regulatory  action". 

VTI.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  requires  federal  agencies  to 
examine  the  effects  of  extending  the 
RFG  program  to  three  moderate  ozone 
nonattainment  areas  in  Wisconsin  and 
to  identify  significant  adverse  impacts 
of  federal  regulations  on  a  substantial 
number  of  small  entities.  Because  the 
RFA  does  not  provide  concrete 
definitions  of  "small  entity," 
'significant  impact. "  or  "substantial 
number.  "  EP.A  has  established 
guidelines  setting  the  standards  to  be 
used  in  evaluating  impacts  on  small 
businesses.  For  purposes  of  the  RFG 
program,  a  small  entity  is  any  business 
which  is  independently  owned  and 
operated  and  not  dominant  in  its  field 
as  defined  by  SBA  regulations  under 
section  3  of  the  Small  Business  Act. 

The  Agency  believes  that  the 
extension  of  the  RFG  program  to  the 
three  ozone  nonattainment  areas  in 
Wisconsin  is  unlikely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C 
605(b).  the  Administrator  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  80 

Environmental  protection.  Fuel 
additives,  GasoUne.  Imports.  Labeling. 
Motor  vehicle  pollution.  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Dated:  December  29. 19^. 
Carol  M.  Browner. 

.■\dmirnstmtcr. 

40  CFR  part  80  is  amended  by  makirrg 
the  following  revisions: 

PART  8&-REGULATI0N  OF  FUELS 
AND  FUEL  ADDITIVES 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  Sections  114.  211  and  301(a)  of 
the  Clean  Air  .\c\  as  amended  (42  U.S.C 
7414.  7545  and  7601(a)). 

In  §  80.70,  paragraphs  (1)  and  (IMl)  are 
added  to  read  as  follows: 
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§  80.70    Cove  ed  areas 


(  r 


(1)  The  ozojie 
listed  in  this 
areas  beginning 
terminal.  No 
subpart  D  sh 
retail  outlet 
wholesale  pi^rchaser/ 
Junel.  1995 
each  coverec 
paragraph  (1 
boundaries  a$ 
81, subpart 

(l)Thefol 
(i)  Kewauriee 
(ii)  Manitowoc 
(iii)  Sbebo  ,'gan. 

(2)  [Reserved) 
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nonattainment  areas 
paragraph  (1)  are  covered 
on  May  1, 1995  at  the 
requirements  under 
11  apply  to  gasoline  at  a 
at  the  facilities  of  a 
'consumer  until 
The  geographic  extent  of 
area  listed  in  this 
shall  be  the  nonattainment 
specified  in  40  CFR  part 


owing  Wisconsin  counties: 
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40  CFR  Part  80 
[FRL-5134-7] 

Temporary  Administrative  Stay  of  the 
Reformulated  Gasoline  Program:  Nine 
Counties  in  New  York,  Twenty-Eight 
Counties  in  Pennsylvania,  and  Two 
Counties  in  Maine 

AGENCY:  En\^ronmental  Protection 

Agency. 

ACTION:  Final  rule. 


summary:  In 
temporarily 
gasoline 
opt-in 
eight  opt-in 
and  in  two 
Today's 
the  REG  n 
effective 
1,  1995. 
RFC  prograiji 
effective 
level  ozone 
the  Agency 
be  given  the 
programs 
for  emissiork 
notice  of  prd 
published 
approve  the 
these  speci" 
of  New  Yorl 
EPA  vrill  be 
on  this 
1.  1995,  the 
requiremenls 
level.  EPA  t  el 
iplementa  tion 


mi 

gasoline  reduirements 

effective  Jai  uary 

until  July  1 

disruption 


JMI 


today's  action,  EPA  is 
staying  the  reformulated 
requirements  in  nine 
in  New  York,  in  twenty- 
;ounties  in  Pennsylvania 
in  counties  in  Maine, 
stays  the  applicability  of 

for  these  areas 
January  1. 1995,  until  July 
EPA  believes  that  the 
provides  a  highly  cost- 
of  reducing  ground- 
md  toxic  vehicle  emissions, 
lelieves  that  States  should 
flexibility  to  choose  which 
meet  each  State's  needs 
reductions.  In  a  separate 
posed  rulemaking  to  be 
EPA  will  propose  to 
requests  for  opt-out  for 
counties  from  the  States 
Pennsylvania,  and  Maine, 
unable  to  take  final  action 

rulemaking  by  January 
date  when  RFG 
must  be  met  at  the  retail 
ieves  a  stay  in  the 
of  the  reformulated 
in  these  areas 
1. 1995  and  continuing 
1995,  will  avoid  significant 
the  marketplace  while 


pro  ;ram 
count  es 
I  ;o 
cpt 
acti  )n 
eqi  lirements : 
from 
Although 


mems 


ibest 


SI  ion 


fed 


prop  osed 


in 


notice  and  comment  rulemaking 
proceeds.  This  temporary  stay  is  issued 
without  prior  notice  and  comment, 
based  on  good  cause  described  herefn. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
December  29,  1994. 
ADDRESSES:  Materials  relevant  to  this 
action  have  been  placed  in  Docket  A- 
94-68.  The  docket  is  located  at  the  Air 
Docket  Section  (6102),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SVV..  Washington,  DC  20460. 
in  room  M-1500  Waterside  Mall. 
Documents  may  be  inspected  from  8:00 
a.m.  to  4:00  p.m.  A  reasonable  fee  may 
be  charged  for  copying  docket  material. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Mark  Coryell,  U.S.  Environmental 
Protection  Agency,  Office  of  Air  and 
Radiation,  401  M  Street,  SW.  (6406J), 
Washington.  DC  20460,  (202)  233-9014. 
SUPPLEMENTARY  INFORMATION:  A  copy  of 
this  action  is  available  on  the  OAQPS 
Technology  Transfer  Network  Bulletin 
Board  System  (TTNBBS).  The  TTNBBS 
can  be  accessed  with  a  dial-in  phone 
line  and  a  high-speed  modem  (PH#  919- 
541-5742).  The  parity  of  your  modem 
should  be  set  to  none,  the  data  bits  to 
8,  and  the  stop  bits  to  1.  Either  a  1200, 
2400,  or  9600  baud  modem  should  be 
used.  When  first  signing  on,  the  user 
will  be  required  to  answer  some  basic 
informational  questions  for  registration 
purposes.  After  completing  the 
registration  process,  proceed  through 
the  following  series  of  menus: 

(M)  OMS 

(K)  Rulemaking  and  Reporting 

(3)  Fuels 

(9)  Reformulated  gasoline 

A  list  of  ZIP  files  will  be  shown,  all  of 
which  are  related  to  the  reformulated 
gasoline  rulemaking  process.  Today's 
action  will  be  in  the  form  of  a  ZIP  file 
and  can  be  identified  by  the  following 
titles:  STAY.ZIP.  To  download  this  file, 
type  the  instructions  below  and  transfer 
according  to  the  appropriate  software  on 
your  computer: 

<D>ownload,  <P>rotocol,  <E>xamine. 
<N>ew,  <L>ist.  or  <H>elp  Selection 
or  <CR>  to  exit:  D  filename.zip 
You  will  be  given  a  list  of  transfer 
protocols  from  which  you  must  choose 
one  that  matches  with  the  terminal 
software  on  your  own  computer.  The 
software  should  then  be  opened  and 
directed  to  receive  the  file  using  the 
same  protocol.  Programs  and 
instructions  for  de-archiving 
compressed  files  can  be  found  via 
<S>ystems  Utilities  from  the  top  menu, 
under  <A>rchivers/de-archivers.  Please 
note  that  due  to  differences  between  the 
software  used  to  develop  the  document 
and  the  software  into  which  the 


document  may  be  downloaded,  changes 
in  format,  page  length,  etc.  may  occur. 

I.  Background 

A.  General  Background  on 
Reformulated  Gasoline  Program  and 
Opt-In  Process 

The  reformulated  gasoline  program  is 
designed  to  reduce  ozone  levels  in  the 
largest  metropolitan  areas  of  the  U.S. 
with  the  worst  ground-level  ozone 
problems  by  reducing  vehicle  emissions 
of  the  ozone  precursors,  specifically 
volatile  organic  compounds  (VOC). 
through  fuel  reformulation. 
Reformulated  gasoline  also  achieves  a 
significant  reduction  in  air  toxics.  !n 
Phase  II  of  the  program,  nitrogen  oxides 
(NOx).  another  precursor  of  ozone,  are 
reduced.  The  1990  amendments  of  the 
Clean  Air  Act  require  reformulated 
gasoline  in  the  nine  cities  with  the 
highest  levels  of  ozone.  Congress  also 
provided  the  opportunity  for  states  to 
choose  to  opt  into  the  RFC  program  for 
their  other  nonattainment  areas. 

EPA  issued  final  rules  establishing 
requirements  for  RFG  on  December  15. 
1993  (59  FR  7716.  February  16. 1994). 
During  development  of  the  RFG  rule,  a 
number  of  states  inquired  as  to  whether 
they  would  be  permitted  to  opt  out  of 
the  RFG  program  at  a  future  date  or  to 
opt  out  of  certain  of  the  requirements. 
This  was  based  on  their  concern  that  the 
air  quality  benefits  of  RFG,  given  their 
specific  needs,  might  not  warrant  the 
cost  of  the  program,  specifically 
focusing  on  the  more  stringent 
standards  in  Phase  II  of  the  program 
(starting  in  2000).  Such  states  wished  to 
retain  their  ability  to  opt  out  of  the 
program.  Other  states  indicated  they 
viewed  RFG  as  an  interim  strategy  to 
help  bring  their  nonattaijiment  areas 
into  attainment  sooner  than  would 
otherwise  be  the  case. 

The  regulation  issued  on  December  of 
1993  did  not  include  procedures  for 
opting  out  of  the  RFG  program,  because 
EPA  had  not  proposed  and  was  not 
ready  to  adopt  such  procedures  at  that 
time.  However,  the  Agency  did  indicate 
that  it  intended  to  propose  such 
procedures  in  a  separate  rule. 

B.  Jefferson  County,  New  York 

Jefferson  County  was  included  as  a 
covered  area  in  EPA's  reformulated 
gasoline  regulations  based  on  Governor 
Mario  Cuomo's  request  of  October  28, 
1991.  that  this  county  be  included 
under  the  Act's  opt-in  provision  for 
ozone  nonattainment  areas  (57  FR  7926. 
March  5.  1992).  See  40  CFR 
80.70(j)(10)(vi).  On  November  29. 1994. 
EPA  received  a  petition  from  the 
Commissioner  of  New  York's 


Department  of  Environmental 
Conservation,  Mr.  Langdon  Marsh,  to 
remove  Jefferson  County,  New  York, 
from  the  list  of  areas  covered  by  the 
requirements  of  the  reformulated 
gasoline  program.  EPA  understands  that 
Commissioner  Marsh  is  acting  for 
Governor  Cuomo  on  this  matter.  The 
Administrator  responded  to  the  State's 
request  in  a  letter  to  Commissioner 
Marsh  dated  December  12,  1994.  stating 
EPA's  intention  to  grant  New  York's 
request  as  of  January  1, 1995,  and  to 
conduct  rulemaking  to  implement  the 
opt-out.  The  Administrator  also 
announced  that  effective  January  1. 
1995,  and  until  the  rulemaking  to 
remove  Jefferson  County  from  the  list  of 
covered  areas  is  completed,  EPA  would 
not  enforce  the  reformulated  gasoline 
requirements  in  Jefferson  County.  This 
decision  was  based  on  the  particular 
circumstances  that  apply  in  Jefferson 
County. 

C.  The  Buffalo  and  Albany  Areas  of  New 
York 

On  December  23.  1994,  Commissioner 
Marsh  of  New  York's  Department  of 
Environmental  Conservation  wrote  to 
request  opt-out  of  the  Albany  and 
Buffalo  areas  which  include  the 
counties  of  Albany,  Greene, 
Montgomery.  Rensselaer,  Saratoga. 
Schenectady,  Erie  and  Niagara.  The 
Assistant  Administrator  for  Air  and 
Radiation,  Mary  Nichols,  responded  to 
the  states  request  in  a  letter  to 
Com"iissioner  Marsh  dated  December 
28,  1994,  stating  EPA's  intention  to 
grant  New  York's  request  as  of  January 
1,  1995,  and  to  conduct  rulemaking  to 
implement  the  opt-out.  The  December 
28.  letter  also  indicated  EPA's  intent  to 
stay  the  RFG  requirements  effective 
from  January  1,  1995  until  July  1, 1905. 
while  the  Agency  completes  rulemaking 
to  appropriately  change  the  regulations. 

D.  Pennsylvania  Counties 

Twenty-eight  counties  in 
Pennsylvania  were  included  as  covered 
areas  in  EPA's  reformulated  gasoline 
regulations  based  on  Governor  Robert  P. 
Casey's  request  dated  September  25. 
1991  (56  FR  57986,  November  15,  1991). 
See  40C.F.R.  80.70(j)(ll)  (i)  through 
(xxviii).  The  counties  referred  to  are 
listed  as  fellows:  Adams,  Allegheny, 
Armstrong,  Beaver,  Berks,  Blair.  Butler, 
Cambria,  Carbon.  Columbia. 
Cumberland,  Deuphm,  Erie,  Fayette, 
Lackawanna,  Lancaster,  Lebanon, 
Lehigh.  Luzerne.  Mercer.  Monroe, 
Somerset,  Northhampton,  Perry. 
Washington,  Westmoreland.  Wyoming 
and  York.  On  December  1,  1994,  EPA 
received  a  petition  ftom  Governor  Casey 
to  remove  these  twenty-eight  counties 


from  the  list  of  areas  covered  by  the 
requirements  of  the  reformulated 
gasoline  f>rogram.  Based  on  the  state  of 
Pennsylvania's  opt-out  request  of 
December  1, 1994,  the  EPA 
Administrator  formally  responded  to  the 
State's  request  in  a  letter  to  Governor 
Casey  dated  December  12,  1994.  In  this 
letter,  the  Administrator  indicated  that 
effective  January  1, 1995,  and  until  the 
formal  rulemaking  to  remove  the 
twenty-eight  coimties  from  the  list  of 
covered  areas  is  completed,  EPA  would 
not  enforce  the  reformulated  gasoline 
requirements  in  these  twenty-eight 
counties.  This  decision  was  based  on 
the  particular  circumstances  that  apply 
in  these  twenty-eight  counties. 

£.  Hancock  and  Waldo  Counties  in 
Maine 

Hancock  and  Waldo  counties  were 
included  as  a  covered  areas  in  EPA's 
reformulated  gasoline  regulation  based 
on  Governor  John  R.  McKeman's 
request  of  June  26, 1991.  that  these 
counties  be  included  imder  the  Act's 
opt-in  provision  for  ozone 
nonattainment  areas  (56  FR  46119, 
September  10,  1991).  See  40  CFR 
80.70(j)(5)  (viii)  and  (ix).  On  December 
27,  1994,  EPA  received  a  petition  from 
the  Acting  Commissioner  of  Maine's 
Department  of  Environmental 
Protection,  Ms.  Deborah  Garrett,  to 
remove  Hancock  and  Waldo  Counties  in 
Maine  from  the  list  of  areas  covered  t>y 
the  requirements  of  the  reformulated 
gasoline  program.  EPA  understands  that 
Commissioner  Garrett  is  acting  for 
Governor  McKernan  in  this  matter.  The 
Assistant  Administrator  for  Air  and 
Radiation,  Mary  Nichols,  responded  to 
the  state's  request  in  a  letter  to 
Commissioner  Garrett,  dated  December 
27,  1994.  stating  EPA's  intention  to 
grant  Maine's  request,  and  conduct 
rulemaking  to  implement  the  opt-out. 
The  December  28  letter  also  indicated 
EPA's  intent  to  stay  the  reformulated 
gasoline  requirements  effective  from 
Januar>'  1,  1995.  until  July  1, 1995. 
while  the  Agency  completes  rulemaking 
to  appropriately  change  the  regulations. 

II.  EPA's  Proposal  To  Grant  New 
York's,  Pennsylvania's,  and  Maine's 
Request  To  Remove  Selected  Opt-In 
Areas  From  the  Requirements  of  the 
Reformulated  Gasoline  Program 

EPA  believes  that  it  is  reasonable  to 
construe  section  211(k}  as  authorizing 
the  Agency  to  establish  procedures  and 
requirements  for  states  to  opt  out  of  the 
reformulated  gasoline  program.  This 
would  only  apply  to  areas  that  have 
previously  opted  in  under  section 
211(k)(6);  the  mandatory  covered  areas 


would  not  be  allowed  to  opt  out  of  the 
program. 

In  section  211(k)(6).  Congress 
expressed  its  clear  intention  regarding 
state  opting  in  to  this  program.  That 
paragraph  establishes  that  "upon  the 
application  of  the  Governor  of  a  State, 
the  Administrator  shall  apply  the 
prohibition  set  forth  in  paragraph  (5J  in 
any  (ozone  nonattainment)  area  in  the 
State*   *  ".The  Administrator  shall 
establish  an  effective  date  for  such 
prohibition  *  *  •." '  However,  with 
respect  to  opting  out.  "the  statute  is 
silent  or  ambiguous  with  respect  to  the 
specific  issue"  and  the  question  is 
whether  EPA's  interpretation  "is  based 
on  a  permissible  construction  of  the 
statute."  Chevron  U.S.A.  Inc.  v.  Natural 
Resources  Defense  Council,  Inc  ,  4b  7 
U.S.  837.  843  (1984).  In  addition,  "(ilf 
Congress  has  explicitly  left  a  gap  for  the 
Agency  to  fill,  there  is  an  express 
delegation  of  authority  to  the  Agency  to 
elucidate  a  specific  provision  of  the 
statute  by  regulation."  Id.  at  843-44.  If 
the  delegation  is  implicit,  the  Agency 
may  adopt  a  reasonable  interpretation  of 
the  statute.  Id.  at  844. 

Section  211(k)(l)  provides  that  EPA  is 
to  promulgate  "regulations  estabUshing 
requirements  for  reformulated 
gasoline."  This  provision  therefore 
delegates  to  EPA  the  authority  to  define 
the  requirements  for  reformulated 
gasoline.  Clean  Air  Act  section  301(a)(1) 
also  delegates  to  EPA  the  general 
authority  to  promulgate  "such 
regulations  as  are  necessar>"  for  EPA  to 
carry  out  its  function  under  the  Act. 
Given  these  delegations  of  legislative 
rulemaking  authority.  EPA's 
interpretation  of  section  211(k)  with 
respect  to  opting  out  should  be  upheld 
unless  manifestlv  contrary  to  the  Act. 
Chevron.  467  U.S.  at  843-44. 

EPA  believes  that  it  is  appropmate  to 
interpret  section  211(k)  as  authorizing 
states  to  opt-out  of  this  program,  with 
the  requirements  focusing  on  a 
reasonable  transition  out  of  the 
program.^  There  are  really  two  aspects 


'  Paragraph  5  of  sectifi.T  21  Kk)  prohibit?  the  sj.V 
of  conventional,  or  ncn-rpiormulated  gasoline,  in 
covered  are.-is. 

•'The  preamble  to  the  December  15,  t*)93.  final 
regulations  failed  !o  provide  a  clear  discussion  of 
EPA's  V  iews  on  ihis  issue.  Wh:le  EP.^  noted  thai  it 
"may  pursue  a  separate  action  in  the  future  that 
would  dliow  staifts  to  opt  out  of  the  RFC  program, 
provided  sufTicienl  notice  is  given."  the  preamble 
also  indicated  there  were  concerns  over  wht'.hn 
tP.\  had  authority  to  allow  states  to  opt-out.  59  VR 
7808  (Febr.ary  16.  1994).  The  context  for  these 
statemants.  however,  makes  it  clear  that  EPA's 
concerns  were  based  on  issues  surroundin^i 
questions  of  optinf!-in  tor  only  Phase  I  of  the 
reformuiated  gasclt.e  program^  See  59  FR  "etW.  As 
noted  above,  EF.A  believes  that  it  does  have 
authority  In  cstabluh  requirements  that  allow  s'ales 
to  opt-out  of  this  program 
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being  whether  states 
owed  to  opt  out  at  all,  the 
what  conditions,  if  any, 
on  opting  out.  Widi 
former,  a  right  to  opt  out 
with  the  Act's  recognition 
ve  the  primary 

to  develop  a  mix  of 

I  :ontrol  strategies  needed  to 

with  the  NAAQS. 

mandatory  control 

established  under  the 

,  the  Act  still  evidences  a 

to  allowing  states  the 
determine  the  appropriate 
measures  needed  to  meet 
ution  goals.  Section 

provision  reflects  this 
state  choice,  providing  that 

upon  application  by 
The  only  discretion  EPA 
ing  opt-in  is  in  setting  or 
effective  date.  Allowing 
to  opt-out  is  a  logical 
oflthese  considerations  of 
state  decision  making, 
deference,  it  follows  that 
ould  be  accomplished 
ication  of  the  governor.  It 
that  the  conditions  on 
s  lould  be  geared  towards 
easonable  transition  out  of 
ited  gasoline  program,  as 
requiring  a  state  to  justify 
EPA  has  identified  two 
of  concern  in  this  regard, 
vblves  coordination  of  air 
ing.  For  example, 
gasoline  in  opt-in  areas 
ed  upon  by  several  states  in 
Ij  [iplementation  Plan 
or  in  their  redesignation 
second  involves 
ead  time  for  industry  to 
of  the  program, 
notice,  to  be  published 
ill  be  proposing  to  revise  its 
ons  to  remove  the  affected 
the  program. 


an  as 
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III.  Temper  iry  Stay  Removing  the  Nine 
New  York  C  aunties,  the  Twenty-Eight 
Counties  in  Pennsylvania,  and  Two 
Counties  in  Vlaine  From  the  List  of 
Areas  Coveicd  by  the  Reformulated 
Gasoline  Requirements  as  of  January  1. 
1995 

Clean  AirlAct 


EPu 


requires 
rulemaking 
regulations 
Section  307 
notice  and 


ai3 


requiremen 
case  of  any 
to  in  subpt 
subsection 
States  Code 
(B)  of  the  A 


JMI 


section  .307(d)(1) 
to  follow  specified 
jrocedures  in  promulgating 
mder  section  211(h). 
d)  provides,  however,  that 
c  omment  rulemaking 
'shall  not  apply  in  the 
Tjle  or  circumstance  referred 
graph  (A)  or  (B)  of 
53(b)  of  title  5  of  the  United 
[i.e.  sections  553(li)  (A)  and 
'Aj."  Under  APA  section 


553(b)(B),  notice  and  comment  are  not 
required  "when  the  agency  for  good 
cause  finds  (and  incorporate  the  finding 
and  a  brief  statement  of  reasons  thereof 
in  the  rules  issued)  that  notice  and 
public  procedure  thereon  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest." 

EPA  is  issuing  this  temporary  stay  as 
a  final  rule  without  prior  notice  and 
comment.  This  expedited  rulemaking 
procedure  is  based  on  the  need  to  act 
quickly  to  avoid  unnecessary  disruption 
at  the  inception  of  the  reformulated 
gasoline  program,  stemming  from  recent 
decisions  by  various  states  to  opt  out  of 
this  program.  The  different 
circumstances  for  the  various  covered 
areas  involved  are  discussed  below. 

The  final  regulations  establishing  the 
reformulated  gasoline  program  were 
issued  on  December  15, 1993,  requiring 
upstream  parties  to  have  reformulated 
gasoline  in  the  covered  areas  as  of 
December  1, 1994,  and  to  have 
reformulated  gasoline  at  all  retail  outlets 
in  those  areas  as  of  January  1, 1995.  In 
late  November  and  December,  EPA 
received  requests  from  Pennsylvania, 
New  York  and  Maine  to  opt  out  various 
areas  in  these  states.  EPA  responded  to 
the  initial  requests  from  New  York  and 
Pennsylvania  by  letter  dated  December 
12,  1994,  indicating  EPAs  belief  that 
the  Act  authorizes  states  to  opt  out  of 
the  reformulated  gasoline  program,  and 
EPA's  intention  to  grant  the  request 
considering  the  lack  of  adverse  air 
quality  impacts,^  the  lack  of  reliance  on 
reformulated  gasoline  in  the  states'  SIPs, 
and  the  logistical  problems  associated 
with  providing  reformulated  gasoline,  at 
least  with  respect  to  Jefferson  County. 
EPA  announced  that  it  would 
commence  rulemaking  to  revise  its 
regulations  to  effectuate  the  opt  out,  and 
effective  January  1,  1995  would  not 
enforce  the  reformulated  gasoline 
requirements  in  the  respective  counties. 
EPA,  of  course,  retains  its  authority  to 
take  appropriate  action  to  address  any 
non-compliance  that  may  have  occurred 
prior  to  January  1,  1995. 

EPA  has  since  learned  that  its 
December  12  announcement  has  led  to 
confusion  and  disniption  in  the  market 
place  regarding  the  transition  back  to 
conventional  gasoline.  There  is  also 
uncertainty  regarding  potential  liability 
under  EPA's  citizen  suit  provisions.  The 
existence  of  confusion  within  the 
regulated  community  has  led  to 
unfortunate  disruptions  in  the  market 
place.  EPA  neither  intended  nor 


1  The  affKclecl  areas  have  not  had  ozoiio 
Kxcecdanccs  for  three  years.  Several  of  the  areas 
have  requests  pending  before  the  ageiiry  for 
redesignalion  to  attainment  status.  The  other  areas 
are  exp«H:ted  to  submit  sui  h  requests. 


expected  this  result.  Instead,  EPA's 
December  12  announcement  was  an 
attempt  to  provide  certainty  and 
stability,  while  at  the  same  time 
recognizing  the  value  in  allowing  states 
to  expeditiously  opt  out  of  the 
reformulated  gasoline  program  under 
appropriate  circumstances. 

VVitn  respect  to  the  Albany-Buffalo 
area  in  New  York  and  the  affected  towns 
in  Maine,  EPA  did  not  make  a  prior 
announcement  of  its  intention  regarding 
the  opt-out  of  these  areas.  However, 
expedited  issuance  of  a  temporary  stay 
is  also  needed  for  those  areas  to  avoid 
a  patchwork  of  staggered  times  for  opt 
out,  occurring  at  the  inception  of  this 
major  program.  Such  variability  would 
only  increase  the  logistical  and  other 
problems  facing  the  regulated 
community,  and  disrupt  their  plaiming 
to  produce  and  market  reformulated 
gasoline  over  the  next  several  nirnths. 

This  important  and  compficated 
program  is  just  starting,  and  it  is 
necessary  that  all  parties  involved  have 
the  certainty  and  stability  needed  for 
successful  implementation.  EPA 
believes  that  these  circumstances 
warrant  a  temporary  stay  of  the 
reformulated  gasoline  requirements  in 
these  areas  effective  from  January  1, 
1995  until  July  1,  1995.  That  will 
provide  adequ'ate  time  to  conduct  notice 
and  comment  rulemaking  and  take  final 
action  on  these  opt-out  requests. 

Given  all  of  the  above  circumstances, 
EPA's  belief  that  it  is  fully  authorized  to 
allow  the  affected  areas  to  opt  out,  the 
temporary  nature  of  this  stay,  and  the 
ability  of  all  parties  to  comment  on  the 
notice  of  proposed  rulemaking  to  allow 
the  opt  out  of  these  areas,  EPA  believes 
there  is  good  cause  under  5  U.S.C. 
553(b)  and  CAA  §  307(d)(1)  to  issue  this 
final  rule  without  prior  notice  and 
comment.  For  the  same  reasons,  EPA 
finds  there  is  good  cause  under  5  U.S.C. 
553(d)  for  the  expedited  effective  date  of 
this  final  rule. 

V.  Effective  Date 

This  temporary  stay  is  effective  as  of 
January  1,  1995. 

VI.  Environmental  Impact 

The  temporary  stay  is  not  expected  to 
have  any  adverse  environmental  effects. 
The  areas  covered  by  this  rule  have  datp 
showing  compliance  with  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone  for  three  or  more  consecutive 
years. 

VII.  Economic  Impact 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
605(b).  the  Administrator  certifies  that 
this  temporary  stay  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  temporary  stay  is  not  expected  to 
result  in  any  additional  compliance  cost 
to  regulated  parties  and,  in  fact,  is 
expected  to  decrease  compliance  costs 
to  the  industry  and  decrease  costs  to 
consumer  in  the  affected  areas. 

VIII,  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993)  the  Agency 
must  determine  whether  a  regulation  is 
"significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the  economy 
of  SlOO  million  or  more,  or  adversely  affect 
in  a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition,  jobs, 
the  environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken  or 
planned  by  another  agency, 

(3)  Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof:  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in  the 
Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulator^'  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

Under  the  Paper  Reduction  Act,  44 
U.S.C.  3501  et  seq.,  EPA  must  obtain 
Office  of  Management  and  Budget 
(OMB)  clearance  for  any  activity  that 
will  involve  collecting  substantially  the 
same  information  from  10  or  more  non- 
Federal  respondents.  This  rule  does  not 
create  any  new  information 
requirements  or  contain  any  new 
information  collection  activities. 

IX.  Statutory  Authority 

The  statutory  authority  for  the  action 
in  this  rule  is  granted  to  EPA  by  section 
211  (c)  and  (k),  and  section  301(a)  of  the 
Clean  Air  Act  as  amended.  42  U.S.C. 
7545  (c)  and  (k)  and  7601(a). 

List  of  Subjects  in  40  CFR  Part  80 

Environmental  protection.  Air 
pollution  control,  Fuel  additives. 
Gasoline,  and  Motor  vehicle  pollution. 

Dated:  December  29.  1994. 
Carol  M.  Browner, 

Administrator. 

40  CFR  Part  80  is  amended  as  follows: 


PART  80— REGULATION  OF  FUELS 
AND  FUEL  ADDITIVES 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  Sections  114.  211  and  301(a)  of 
the  Clean  Air  Act  as  amended  (42  U.S.C. 
7414,  7545,  and  7601(a)) 

2.  Section  80.70  is  amended  by 
revising  the  introductory  text  of 
paragraph  (j)  to  read  as  follows. 

§  80.70    Covered  areas. 

*         *         *         »         « 

(j)  The  ozone  nonattainment  areas 
listed  in  this  paragraph  (j)  of  this  section 
are  covered  areas  beginning  on  January 
1,  1995,  except  that  those  areas  listed  in 
paragraphs  (j)(5)  (viii)  and  (ix).  (j)(10)  (i), 
(iii)  and  (v)  through  (xi)  and  j(ll)  of  this 
section  are  covered  areas  begirming  on 
July  1. 1995.  The  geographic  extent  of 
each  covered  area  listed  in  this 
paragraph  (j)  of  this  section  shall  be  the 
nonattainment  area  boundaries  as 
specified  in  40  CFR  part  81,  subpart  C: 
***** 

|FR  Doc.  95-421  Filed  1-10-95:  8:45  am) 
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40  CFR  Part  228 

[FRL-5137-6] 

Ocean  Dumping;  Site  Designation 
Technical  Amendment 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Technical  amendment.- 

SUMMARY:  This  document  contains 
corrections  to  the  final  rulemaking  for 
designation  of  an  Ocean  Dredged 
Material  Disposal  Site  (ODMDS) 
offshore  Fort  Pierce.  Florida.  The  final 
rule  was  published  in  the  Federal 
Register  on  Thursday.  September  2, 
1993.  The  preamble  of  the  Final  Rule 
correctly  described  the  location  of  the 
ODMDS.  However,  the  regulatory  text 
gave  incorrect  coordinates  for  the 
location  of  the  Fort  Pierce.  Florida 
ODMDS.  This  technical  amendment  is 
necessary  to  correct  the  coordinates  for 
the  location  of  the  ODMDS. 
EFFECTIVE  DATE:  February  10,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  J.  McArthur,  404/347-1740. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  rule  (September  2,  1993,  58 
FR  46544)  that  is  the  subject  of  this 
correction  designated  an  Ocean  Dredged 
Material  Disposal  Site  (ODMDS) 
offshore  Fort  Pierce,  Florida  as  an  EPA- 
approved  ocean  dumping  site  for  the 


dumping  of  suitable  dredged  matorial. 
Need  for  Correction 

As  pubUshed,  the  final  rule  containod 
errors  in  the  regulatory  text.  Coordinatt;s 
for  the  location  of  the  Fort  Pierce. 
Florida  ODMDS  were  listed  income, I ly 

List  of  Subjects  in  40  CFR  Part  228 

Water  pollution  control. 
Dated:  December  23. 1994. 
.^pproved  by:  Patrick  M.  Tobin, 
Acting  Regional  Administrator. 

In  consideration  of  the  foregoing, 
subchapter  H  of  chapter  I  of  title  40  is 
amended  as  set  forth  below. 

PART  22&-[AMENDED] 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1412  and  1418. 

2.  Section  228.15  is  to  be  amendt.-d  bv 
revising  paragraph  (h)(ll)(i)  to  read  as 
follows: 

§228.15    Dumping  sites  designated  on  a 
final  basis. 

***** 

(h)*   •   * 

(11)*   *   * 

(i)  Location:  27»28'00"  N..  80"'12'33  ' 
W.;  27''2800  '  N.,  80''1 1'27"  W.; 
27°27'00"  N.,  80''11'27"  W.;  and 
27''27'00  '  N,  80°12'33"  W. 

***** 

IFR  Doc.  95-701  Filed  1-10-95;  8:45  ami 

BILLING  CODE  6560-60-P 


40  CFR  Part  271 

[FF»L-5137-7] 

Oklahoma:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  The  State  of  Oklahoma 
Department  of  Environmental  Quality 
(DEQ)  applied  for  final  authorization  of 
revision  to  its  hazardous  waste  program 
under  the  Resource  Conservation  and 
Recover\'  Act,  (RCRA),  42  U.S.C. 
6926(b).  The  Environmental  Protection 
Agency  (EPA)  reviewed  Oklahoma's 
application  and  decided  that  its 
hazardous  waste  program  revision 
satisfies  all  of  the  requirements 
necessary  to  qualifj'  for  final 
authorization.  Unless  adverse  written 
comments  are  received  during  the 
review  and  comment  period  provided 
for  public  participation  in  this  process,    j 
EPA  intends  to  approve  Oklahoma's         ' 
hazardous  waste  program  revision 
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subject  to  thi  authority  retained  by  EPA 
in  accordance  with  the  Hazardous  and 
Solid  Waste  \mendments  (HSWA)  of 
1984.  Oklahoma's  application  for 
program  revision  is  available  for  public 
rovicw  and  c  omment. 


DATES:  This 
Oklahoma  s 
1995  unless 
Federal 
withdrawing 
All  common 


Reg  sti 


revision  are 
copying  frori  i 
Monday  thn  ugh 
addresses:  S 
Department 
1000  Northefest 
City,  Oklahqma 
(405) 271- 
Library,  12tl 
Tower  at  Fo  mtain 
Avenue,  Dallas 
(214) 

referring  to 
should  be 
f.  RCRA  \uthori 
Grants  and 
HS).  RCRA 
Region  6, 
Fountain  Plice 
Dallas,  Texap 
8528 


5:38 


665-6'  44 


sent 


Fi-st 


FOR  FURTHEf  1 
Thomas, 
Coordinator 
Section  (6H 
Branch,  U 
Interstate 
1445  Ross 
phone  (214 


S 


5    Burning 
Technical 

111). 
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inal  authorization  for 
si  all  be  effective  April  27, 
IP  A  publishes  a  prior 
:er  (Ffl)  action 
this  Immediate  Final  Rule, 
s  on  Oklahoma's  program 
revision  app  ication  must  be  received  by 
the  close  of  1  usiness  Febniary  27, 1995. 

ADDRESSES: '  Copies  of  the  Oklahoma 

program  rev  sion  application  and  the 

materials  EP  \  used  in  evaluating  the 

ivailable  for  inspection  and 
8:30  a.m.  to  4  p.m. 

Friday  at  the  following 
ate  of  Oklahoma 
jf  Environmental  Quality, 
Tenth  Street,  Oklahoma 
73117-1212.  phone 
and  EPA,  Region  6 
Floor,  First  Interstate  Bank 
Place,  1445  Ross 
Texas  75202.  phone 
Written  comments, 
1  )ocket  Number  OK-95-1, 
to  Dick  Thomas.  Region 
zation  Coordinator, 
i  Luthorization  Section  (6H- 
'rograms  Branch,  U.S.  EPA 
Interstate  Bank  Tower  at 
1445  Ross  Avenue, 
75202,  phone  (214) 665- 


INFORMATION  CONTACT:  Dick 
ion  6  RCRA  Authorization 
Grants  and  Authorization 
HS).  RCRA  Programs 
EPA  Region  6.  First 

Tower  at  Fountain  Place, 
enue,  Dallas,  Texas  75202, 
665-8528. 


B.nk 


SUPPLEMENTARY  INFORMATIOM: 

A.  Background 

Static  with  final  authorization  under 
Section  3006(b)  of  RCRA  have  a 
continuing  obligation  to  maintain  a 
hazardous  waste  program  that  is 
equivalent  to,  consistent  with,  and  no 
less  stringent  than  the  Federal 
hazardous  waste  program.  Revisions  to 
State  hazardous  waste  programs  are 
necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPAs  regulations  in  40  CFR  124.  260- 
268,  and  270. 

B.  Oklahoma 

Oklahoma  initially  received  final 
authorization  on  January  10,  1985  (see 
49  FR  50362),  to  implement  its  base 
hazardous  waste  management  program. 
Oklahoma  received  authorization  for 
revisions  to  its  program  on  June  18, 
1990  (see  55  FR  14280),  November  27, 
1990  (see  55  FR  39274),  June  3,  1991 
(see  56  FR  13411),  November  19. 1991 
(see  56  FR  47675)  and  December  21. 
1994.  (see  59  FR  51116).  The  authorized 
Oklahoma  RCRA  program  was 
incorporated  by  reference  into  the  Code 
of  Federal  Regulations  effective 
December  13.  1993.  On  December  1. 
1994.  Oklahoma  submitted  a  final 
complete  program  revision  application 
for  additional  program  approvals. 
Today.  Oklahoma  is  seeking  approval  of 
its  program  revision  in  accordance  with 
40  CFR  271.21(b)(3). 

Specific  statutory  language  which 
addressed  adoption  of  Federal 
regulations  by  reference  was  formerly 
found  at  63  Oklahoma  Statutes  (O.S.j, 
Supp.  1992  §  1-2005.  This  section  was 
repealed  by  Oklahoma  House  Bill  1002. 
effective  July  1, 1993.  Adoption  by 
reference  was  continued  through  the 


general  rule  making  language  of  27A 
OS.  Supp.  1993  §  2-7-106.  To  clarify 
the  adoption  by  reference  abilities  of  the 
DEQ,  27 A  O.S.  Supp.  §  2-2-104  was 
enacted.  Rules  252:200-3-2  through 
252:200-3-6  adopt  the  Federal 
requirements  by  reference. 

EPA  reviewed  the  DEQ's  application, 
and  made  an  immediate  final  decision 
that  DEQ's  hazardous  waste  program 
revision  satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Consequently,  EPA 
intends  to  grant  final  authorization  for 
the  additional  program  modifications  to 
Oklahoma.  The  public  may  submit 
written  comments  on  EPA's  final 
decision  until  February  27, 1995.  Copies 
of  Oklahoma's  application  for  program 
revision  are  available  for  inspection  and 
copying  at  the  locations  indicated  in  the 
ADDRESSES  section  of  this  notice. 

Approval  of  DEQ's  program  revision 
shall  become  effective  75  days  from  the 
date  this  notice  is  published,  unless  an 
adverse  written  comment  pertaining  to 
the  State's  revision  discussed  in  this 
notice  is  received  by  the  end  of  the 
comment  period.  If  an  adverse  written 
comment  is  received.  EPA  will  publish 
either  (1)  a  withdrawal  of  the  immediate 
final  decision  or  (2)  a  notice  containing 
a  response  to  the  comment  that  either 
affirms  that  the  immediate  final 
decision  takes  effect  or  reverses  the 
decision. 

Oklahoma's  program  revision 
application  includes  State  regulatory 
changes  that  are  equivalent  to  the  rules 
promulgated  in  the  Federal  RCRA 
implementing  regulations  in  40  CFR 
Parts  124,  260-262,  264.  265,  266,  and 
270  that  were  published  in  the  FR 
through  June  30,  1993.  This  proposed 
approval  includes  the  provisions  that 
are  listed  in  the  chart  below.  This  chart 
also  lists  the  State  analogs  that  are  being 
recognized  as  equivalent  to  the 
appropriate  Federal  requirements. 


Federal  citation 


Federal  citation 


1 .  Used  Oil  f  itler  Exclusion;  Technical  Correction,  (57  FR  29220]  July 
1,  1992.  (Ciec»<list  107). 


2.  Toxicity  <  ;haractenstics   Revisjon;  Technical  Ck)rrections,  {57   FR 
30657]  Ju«^  10.  1992.  (Checklist  108). 

3.  Land  Dispbsal  Restrictions  for  Newly  Listed  Wastes  and  Hazardous 
Debris.  (57  FR  37194]  August  18,  1992.  (Checklist  109). 

4.  Coke  By-fjroduct  Listings.  [57  FR  37284)  August  18,  1992.  (Check- 
list 110). 


Hazardous  Waste  in  Boilefs  arxl  Industrial  Furnaces; 
jkmendment  III.  (57  FR  38658]  August  25,  1992.  (Checklist 


State  anak)g 


Oklahoma  Hazardous  Waste  Management  Act  (OHWMA).  as  amend- 
ed, 27A  Oklahoma  Statutes  (O.S.),  Supp.  1993.  §§2-2-104,  2-7- 
106,  and  2-7-1 07(A)(5)  effective  July  1.  1993;  and  Oklahoma  Ad- 
ministrative Code  (OAC)  Rules  252:200-3-1  through  252:200-3-6. 
effective  r^^ay  26,  1994. 

OHWMA.  as  amended,  27A  O.S.,  Supp.  1993,  §§2-2-104  and  §2-7- 
106.  effective  July  1.  19S3;  and  OAC  Rules  252:200-3-1  through 
252:200-3-6,  effective  May  26,  1994. 

OHWMA,  as  amended,  27A  O.S.,  Supp.  1993.  §§2-2-104,  2-7-106. 
and  2-7-1 07(A)(  10)  effective  July  1,  1993;  and  OAC  Rules 
252:200-3-1  through  252:200-3-6.  effective  May  26.  1994. 

OHWMA,  as  amended.  27A  O.S.,  Supp.  1993.  §§2-2-104  and  §2-7- 
106,  effective  July  1,  1993;  and  OAC  Rules  252:200-3-1  through 
252:200-3-6,  effective  May  26,  1994. 

OHWMA,  as  amended,  27A  OS..  Supp.  1993,  §§2-2-104  and  §2-7- 
106,  eHectJve  July  1.  1993;  and  OAC  Rules  252  200-3-1  through 
252200-3-6.  effective  May  26.  1994. 


6.  Recycled  Used  Oil  Management  Standards,  [57  FR  41566]  Septenv 
ber  10,  1992.  (Checklist  112). 

7.  Financial  Responsibility  for  Third-Party  Liat)ility.  Closure  and  Post- 
Closure,  [57  FR  42832)  September  16,  1992,  [53  FR  33938)  Septem- 
ber 1,  1988,  and  [56  FR  30200)  July  1,  1991.  (Checklists  113,  113.1, 
and  113.2). 

8.  Burning  of  Hazardous  Waste  in  Boilers  and  Industrial  Furnaces; 
Amendment  IV,  [57  FR  44999]  Septemtjer  30,  1992.  (Checklist  114). 

9.  Chlorinated  Toluene  Production  Waste  Listing,  [57  FR  47376]  Octo- 
ber 15.  1992.  (Checklist  115). 

10.  Hazardous  Soil  Case-By-Case  Capacity  Variance.  [57  FR  47772] 
October  20,  1992.  (Checklist  116). 

11.  "Mixture"  and  "Derive5-From"  Rules;  Response  to  Court  Remand, 
[57  FR  7628]  March  3,  1992,  [57  FR  23062]  June  1,  1992,  and  [57 
FR  49278]  October  20,  1992.  (Checklists  117A,  117A.1  and  117A.2). 

12.  Toxicity  Charactenstic  Revision.  [57  FR  23062]  June  1,  1992. 
(Checklist  117B). 

13.  LiqukJs  in  Landfills  II,  [57  FR  54452]  November  18,  1992.  (Checklist 
118). 


14.  Toxicity  Characteristic  Revision;  TCLP,  [57  FR  55114]  November 
24,  1992.  and  [58  FR  6854]  February  2,  1993.  (Checklists  119,  and 
119.1). 

15.  Wood  Preserving;  Amendments  to  Listings  and  Technical  Require- 
ments, [57  FR  61492]  December  24,  1992.  (Checklist  120). 

16.  Corrective  Action  Management  Units  and  Temporary  Units;  Correc- 
tive Action  Provisions  Under  Subtitle  C.  [58  FR  8658]  February  16, 
1993.  (Checklist  121). 

17.  Recycled  Used  Oil  Management  Standards;  Technical  Amendments 
and  Corrections,  (58  FR  26420]  May  3,  1993,  and  [58  FR  33341) 
June  17,  1993.  (Checklists  122  and  122.1). 

18.  Land  Disposal  Restrictions;  Renewal  of  the  Hazardous  Waste  De- 
bris Case-by-Case  Capacity  Variance,  [58  FR  28506]  May  14,  1993. 
(Checklist  123). 

19.  LarxJ  Disposal  Restrictions  for  Ignilable  and  Corrosive  Characteris- 
tk:  Waste  Whose  Treatment  Standards  Were  Vacated,  [58  FR  29860] 
June  17,  1993.  (Checklist  124). 


State  analog 


OHWMA,  as  amended,  27A  O.S.,  Supp.  1993,  §§2-2-104,  2-7-106, 

and  2-7-l07(A)(5)  effective  July  1.  1993;  and  OAC  Rules  252:200- 

3-1  through  252:200-3-6,  effective  May  26,  1994. 
OHWMA,  as  amended,  27A  O.S.,  Supp.  1993,  §§2-2-104,  2-7-106. 

and  2-7-116  effective  July  1,  1993;  and  OAC  Rules  252:200-3-1 

through  252:200-3-6,  effective  May  26,  1994. 

OHWMA,  as  amended.  27A  O.S.,  Supp.  1993.  §§2-2-104,  2-7-106, 

2-7-1 07(A)(4),  and  2-7-1 07(A)(5),  effective  July  1,  1993;  and  OAC 

Rules  252:200-3-1  through  252:200-3-6,  effective  May  26,  1994. 
OHWMA.  as  amended,  27A  OS.,  Supp.  1993,  §§2-2-104,  and  2-7- 

106,  effective  July  1,  1993;  and  OAC  Rules  252:200-3-1  through 

252:200-3-6,  effective  May  26,  1994. 
OHWMA,  as  amended,  27A  OS.,  Supp.  1993,  §2-7-106.  effective 

July  1.  1993;  and  OAC  Rules  252  200-3-2  through  252:200-3-6, 

effective  May  26,  1994. 
OHWMA,  as  amended,  27A  OS.,  Supp.  1993,  §§2-2-104,  and  2-7- 

106.  effective  July  1,  1993;  and  OAC  Rules  252:200-3-1  through 

252:200-3-6,  effective  May  26,  1994. 
OHWMA,  as  amended.  27A  OS.,  Supo.  1993,  §§2-2-104.  and  2-7- 

106,  effective  July  1,  1993,  and  OAC  Rules  252:200-3-1  through 

252:200-3-6,  effective  May  26,  1994. 
OHWMA,  as  amended,  27A  OS.,  Supp.  1993,  §§2-2-104.  2-7-106, 

2-7-105(10),  2-7-107(1),  and  2-7-110(8),  effective  July  i.  1993; 

and  OAC  Rules  252:200-3-1  through  252:200-3-6,  effective  May 

26,  1994. 
OHWMA,  as  amended.  27A  OS.,  Supp.  1993,  §§2-2-104,  and  2-7- 

106,  effective  July  1,  1993;  and  OAC  Rules  252:200-3-1  through 

252:200-3-6,  effective  May  26,  1994. 
OHWMA,  as  amended,  27A  OS..  Supp.  1993,  §§2-2-104.  and  2-7- 

106,  effective  July  l,  1993;  and  OAC  Rules  252:200-3-1  through 

252:200-3-6,  effective  May  26,  1994 
27A  O.S..  Supp.  1993.  §§2-2-104.  2-7-106,  2-7-126(3),  and  2-7- 

127(A),  effective  July  1.  1993;  and  OAC  Rules  252:200-3-1  through 

252:200-3-6,  effective  May  26.  1994. 
OHWMA,  as  amended,  27A  O.S.,  Supp.  1993.  §§2-2-104,  2-7-106, 

and  2-7-1 07(A)(5),  effective  July  i.  i993:  and  OAC  Rules  252:200- 

3-1  through  252:200-3-6,  effective  May  26,  1994. 
OHWMA,  as  amended,  27A  OS.,  Suop.  1993,  §2-7-106,  effective 

July  1,  1993;  and  OAC  Rules  252:200-3-1  through  252  200-3-6. 

effective  May  26,  1994. 
OHWMA.  as  amended,  27A  O.S..  Supp.  1993,  §§2-2-104,  2-7-106. 

2-7-105(17),  and  2-7-l07(A)(i0),  effective  July  i.  1993;  and  OAC 

Rules  252:200-^-1  through  252:200-3-€.  effective  May  26.  1994 


Oklahoma  is  not  authorized  to  operate 
the  Federal  program  on  Indian  lands. 
This  authority  remains  with  EPA. 

C.  Decision 

I  conclude  that  DEQ's  application  for 
a  program  revision  meets  the  statutory 
and  regulatory  requirements  established 
by  RCRA.  Accordingly,  DEQ  is  granted 
final  authorization  to  operate  its 
hazardous  waste  program  as  revised. 
Oklahoma  now  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
for  carrying  out  the  aspects  of  the  RCRA 
program  described  in  its  revised 
program  application,  subject  to  the 
limitations  of  the  HSWA.  Oklahoma 
also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
Section  3007  of  RCRA,  and  to  take 
enforcement  actions  under  Sections 
3008,  3013,  and  7003  of  RCRA. 


D.  Codification  in  Part  272 

EPA  uses  40  CFR  272  for  codification 
of  the  decision  to  authorize  DEQ's 
program  and  for  incorporation  by 
reference  of  those  provisions  of  its 
statutes  and  regulations  that  EPA  will 
enforce  under  Section  3008.  3013,  and 
7003  of  RCRA.  Therefore,  EPA  is      . 
reserving  amendment  of  40  CFR  272, 
Subpart  LL  until  a  later  date. 

Compliance  With  Executive  Ordei: 
12866 

The  Office  of  Manafiement  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  4  U.S.C 
605(b).  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substanti.il 


number  of  small  entities.  This 
authorizatidn  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Oklahoma's 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  w;iste  in  the  State.  This 
authorization  does  not  impose  any  new 
Ijurdens  on  small  entities.  This  rule, 
therefore,  does  not  require  a  regulatory 
flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Environni''fital  protection. 
.Administrative  practice  and  procedure. 
Confident!, il  business  information. 
Hazardous  materials  transportation. 
Hazardous  uiiste,  Indian  lands. 
Intergovern mental  relations.  Penalties. 
Reporting  and  recordkeeping    - 
requirements.  Water  pollution  conlrol. 
and  Water  siipply 
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Se  :tions : 


Authority 

This  notice  i 
authority  of 
7004(b)  of  the 
as  amended,  4; 
and  6974(b) 

Dated:  Decemljer  30.  l'»94. 
Lynda  F.  Carroll , 
Acting  Rugional 
IFR  Doc  95-702IF 

BILUNO  COO€  •5«ois<M> 


issued  under  the 

2002(a).  3006  and 
$olid  Waste  Disposal  Act 
U.S.C.  6912(a).  6926. 


.  \dininistmtor. 

iled  1-10-95:  8:45  am) 
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Proposed  Rules 


Federal  Register 
Vol.  60.  No.  7 

Wednesday,  January  It.  1995 


This  section  of  the  FEDERAL  REGfSTER 
contains  notices  to  the  public  of  ttw  proposed 
issuance  of  rutes  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  tt^  adoption  of  the  final 
rutes. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Consumer  Service 
7  CFR  Parts  273  and  274 
[Amendment  No.  364] 
PIN  0584-AB60 

Food  Stamp  Program:  Simplification  of 
Program  Rules 

AGENCY:  Food  and  Consumer  .Service, 

USDA. 

ACTION:  Proposed  nile. 

SUMMARY:  This  action  proposes  several 
changes  in  Food  Stamp  Program  rules 
relating  to  social  security  numbers, 
combined  allotments,  residency, 
excluded  resources,  contract  income, 
self-employment  expenses,  certification 
periods,  the  notice  of  adverse  action, 
^certification,  and  suspension  under 
retrospective  budgeting.  The  changes 
are  being  proposed  as  means  to  simplify 
regulatory  requirements  and  to  increase 
consistency  with  requirements  of  the 
Aid  to  Families  with  Dependent 
Children  Program. 

DATES:  Comments  must  be  received  on 
or  before  March  13. 1995  to  be  assured 
of  consideration. 
ADDRESSES:  Comments  should  be 
submitted  to  Judith  M.  Seymour, 
Eligibility  and  Certification  Regulation 
Section,  Certification  Policy  Branch, 
Program  Development  Division.  Food 
and  Consumer  Service,  USDA.  3101 
Park  Center  Drive,  Alexandria,  Virginia 
22302.  Comments  may  also  be  datafaxcd 
to  the  attention  of  Ms.  Seymour  at  (703) 
305-2454.  All  written  comments  will  be 
open  for  public  inspection  at  the  office 
of  the  Food  and  Consumer  Ser\'ice 
during  regular  business  hours  (8:30  a.m. 
to  5  p.m.,  Monday  through  Friday)  at 
3101  Park  Center  Drive,  Alexandria, 
Virginia.  Room  720. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  proposed 
rulemaking  should  be  addressed  to  Ms. 
Seymour  at  the  above  address  or  by 
telephone  at  (703)  305-2496. 


SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
significant  and  was  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  order  12866. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.531.  For  the 
reasons  set  forth  in  the  final  rule  in  7 
CFR  3015,  Subpart  V  and  related  Notice 
(48  FR  29115).  this  Program  is  excluded 
front  the  scope  of  Executive  Order 
12372  which  requires  intergovernmental 
consuhation  with  State  and  local 
officials. 

Regulatory  Flexibility  Act 

This  nile  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatorv  Flexibility  Act  of  1980  (5 
U.S.C.  601-612).  Ellen  Haas,  Under 
Secretary  for  Food,  Nutrition,  and 
Consumer  Services,  has  certified  that 
this  proposed  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
State  and  local  welfare  agencies  will  l)e 
the  most  affected  to  the  extent  that  they 
administer  the  Program. 

Paperwork  Reduction  Act 

Pursuant  to  7  CFR  273.14,  State 
welfare  agencies  must  recertify  eligible 
households  whose  certification  periods 
have  expired.  Households  are  required 
to  submit  a  recertification  form.  This 
rule  authorizes  State  agencies  to  use  a 
shortened  or  modified  form  of  the 
application  used  for  initial  certification. 
The  reporting  and  recordkeeping  burden 
associated  with  the  application, 
certification  and  continued  eligibility  of 
food  stamp  applicants  is  approved  by 
the  Office  of  Management  and  Budget 
under  OMB  No.  0584-0064.  OMB 
approval  of  the  recertification 
procedures  contained  in  §  273.14  of  this 
proposed  action  is  not  necessary 
because  the  procedures  do  not  add  new 
or  additional  requirements  on  State 
agencies.  In  fact,  the  proposal  gives 
State  agencies  more  flexibility  in 
recertifying  households. 

The  public  reporting  burden  for  the 
collection  of  information  associated 
with  the  apphcation,  certification  and 
continued  eligibility  of  food  stamp 
applicants  is  estimated  to  average  .1561 
-hours  per  response,  including  the  time 


for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
aspect  of  the  information  collection 
requirements,  including  suggestions  fur 
reducing  the  burden,  to  the  Certification 
Policy  Branch,  Program  Development 
Division  (address  above)  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  Room  3208,  New 
Executive  Office  Building.  Washington, 
DC  20503.  Attn:  Laura  Olivcn,  Desk 
Officer  for  FCS. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justic-e 
Reform.  This  rule  is  intended  to  have 
preemptive  effect  with  respect  to  any 
State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  othcn*.is«j 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
"Effective  Date"  paragraph  of  this 
p.rpamble.  Prior  to  any  judicial  challenge 
to  tlie  provisions  of  this  rule  or  the 
apphcation  of  its  provisions,  all 
applicable  admini-strative  procedures 
must  be  exhausted.  In  the  Food  Stamp 
Program  the  administrative  procedures 
are  as  folloivs:  (1)  for  Program  btjnt- fit 
recipients — ^State  administrative 
procedures  issued  pursuaiU  to  7  U.S.C 
2020(e)(1)  and  7  CFR  273.15;  (2)  for 
State  agencies — administrative 
procedures  issued  pursuant  to  7  U.S.C 
2023  set  out  at  7  CFR  276.7  (for  rules 
related  to  non-quafity  control  (QC) 
liabilities)  or  Part  284  (for  rules  related 
to  QC  Uabilities);  (3)  for  Program 
retailers  and  wholesalers — 
administrative  procedures  issued 
pursuant  to  7  U.S.C  2023  set  out  at  7 
CFR  278.8. 

Background 

In  this  rule,  the  Department  proposes 
to  revise  Food  Stamp  Program 
regulations  in  response  to  State  agency 
requests  for  waivers  of  Program 
requirements  and  suggestions  for 
simplification  of  rules.  In  some  cases, 
we  are  proposing  to  amend  the 
regulations  to  incorporate  guidance  \vw 
have  already  provided  to  State  agencies. 
In  other  instances,  we  are  proposing  to 
modify  Program  rules  to  provide  more 


<?704 


consistency  with  requirements  in  the 
Aid  to  Fami  ies  with  Dependent 
Children  (A  'DC)  program.  Each 
proposal  is  (Jiscussed  in  detail  below. 


Social  Security 
Newborns— I? 
273.6(b) 


Current  r^ulations  at  7  CFR  273.6(a) 
1  )plicant  household  to 
state  agency  with  the  social 
nur  iber  (SSN)  of  each 
riiember.  A  household 
does  not  have  an  SSN 
or  one  before  he  or  she  can 
unless  there  is  good  cause 
ire  as  provided  in  7  CFR 
household  member  refuses 
good  cause  to  apply  for 
individual  is  ineligible  to 


h) 


1  jre  i 


thouti 


Secu:  ity 
Enu  Tieratic 


f  jr  i 
child 


fu  ate, 


require  an  a 
provide  the 
security 
household 
member  w 
must  apply 
be  certified 
for  such  fai 
273.6(d).  If 
or  fails  wi 
an  SSN,  the 
participate. 

Under  a 
Social 
called 
CFR  205.52 
may  apply 
when  the 
available  at 
providing  i 
birth  certi 
that  the 
issued  an 
registration 
that  inform 
provides 
Baltimore  v 
takes  for 
varies.  Howfe 
and  mails 
of  the 

Most 
SSA-2853 
Security." 
describes 
it  will  take 
the  child's 
dated  by  a 
accepted  b> 
other  publ 

Current 
address  the 
Consumer 


ifom  led 


19(9 


were  in 
July  28. 
that  the  Foi^ 
used  as  ver 
SSNiftheJta 
documenta  ion 
tie ; 


named  on 
We  are 
CFR  273.2( 
completed 
acceptable 
for  an  in 
amendmen 
and  houseqolds 
area  than 
granted. 
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Numbers  for 
CFR  273.2(n(l)(v).  7  CFR 


chi!  d 

SSNi 


Stc  tes  1 


ci 


p  rogram  instituted  by  the 
Administration  (SSA) 
ion  at  Birth  (EAB)."  45 
parents  of  a  newborn  child 
an  SSN  for  the  child 
is  bom  if  this  service  is 
the  hospital.  When 
iiiformation  for  the  child's 
.  the  parent  may  request 
be  assigned  an  SSN  and 
card  as  part  of  the  birth 
process.  The  State  records 
<  tion  and  subsequently 

data  to  SSA  in 
a  magnetic  tape.  The  time  it 

to  transmit  data  to  SSA 
ver,  SSA  generally  prints 
irds  within  3  days  of  receipt 
data, 
give  parents  Form 
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In  cases  in  which  a  household  is 
unable  to  provide  or  apply  for  an  SSN 
for  a  newborn  baby  immediately  after 
the  baby's  birth.  Section  273.6(d) 
currently  allows  for  good  cause 
exceptions  to  the  SSN  requirement.  The 
regulations  allow  the  member  without 
an  SSN  to  participate  for  one  month  in 
addition  to  the  month  of  application. 
However,  good  cause  does  not  include 
delays  due  to  illness,  lack  of 
transportation  or  temporary  absences  of 
that  household  member  from  the 
household,  and  good  cause  must  be 
shown  monthly  in  order  for  the 
household  member  to  continue  to 
participate. 

Several  State  agencies  have  requested 
and  been  granted  waivers  to  allow 
households  up  to  four  months  following 
the  month  in  which  a  baby  is  born  to 
apply  for  an  SSN  for  a  newborn.  In    , 
justifying  the  need  for  a  waiver,  the 
State  agencies  cited  the  difficulty  some 
households  experience  in  obtaining  a 
certified  copy  of  the  birth  certificate 
needed  to  apply  for  an  SSN. 

To  avoid  a  delay  in  adding  a  new 
member  to  the  household,  we  propose 
to  amend  7  CFR  273.6(b)  to  provide  that, 
in  cases  in  which  a  household  is  unable 
to  provide  or  apply  for  an  SSN  for  a 
newborn  baby  immediately  after  the 
baby's  birth,  a  household  may  provide 
proof  of  application  for  an  SSN  for  a 
newborn  infant  at  its  next 
recertification.  If  the  household  is 
unable  to  provide  an  SSN  or  proof  of 
application  at  its  next  recertification, 
the  State  agency  shall  determine  if  the 
good  cause  provisions  of  7  CFR  273.6(d) 
are  applicable. 

Combined  Allotments— 7  CFR  273.2(i) 
and  274.2(b) 

Current  regulations  at  7  CFR 
274.2(b)(3)  provide  for  the  issuance  of  a 
combined  allotment  (prorated  benefits 
for  the  application  month  and  full 
benefits  for  the  subsequent  month)  for 
eligible  households  applying  after  the 
15th  of  the  month  that  qualify  for 
expedited  service.  The  regulations 
require  that  to  receive  the  combined 
allotment,  a  household  must  supply  all 
required  verification  within  the  5-day 
expedited  service  timeframe.  If  the 
household  does  not  supply  all  required 
verification  within  the  expedited  service 
timeframe,  the  household  receives  a 
prorated  amount  for  the  initial  month 
issued  within  5  days  of  application 
(with  waived  verification,  if  necessary, 
to  meet  the  expedited  timeframe)  and  a 
second  allotment  for  the  subsequent 
month  issued  after  all  necessary 
verification  has  been  obtained. 

On  March  31,  1992,  the  U.S.  District 
Court  for  the  Northern  District  of 


Georgia  ruled  against  USDA  in  Johnson 
V.  USDA  and  Madigan.  This  case 
conct^rned  combined  allotments  for 
expedited  service.  The  Court  agreed 
with  the  plaintiffs  that  Section  8(c)(3)(B) 
of  the  Food  Stamp  Act,  7  U.S.C. 
2017(c)(3)(B).  requires  that  if  an  eligible 
household  applies  for  food  stamps  after 
the  fifteenth  of  the  month  and  is  entitled 
to  expedited  service,  it  must  receive  the 
prorated  initial  month's  allotment  and 
the  full  allotment  for  the  second  month 
within  the  expedited  timeframe.  In  such 
a  case,  any  additional  requirements 
would  be  postponed  until  the  end  of  the 
second  month. 

In  light  of  the  District  Court's 
decision,  the  Department  chose  to  alter 
national  food  stamp  policy  regarding 
combined  allotments.  On  June  16, 1993, 
the  Department  issued  a  policy 
memorandum  to  its  regional  Food 
Stamp  Program  directors  informing 
them  of  the  change  in  policy.  The 
regional  directors  were  instructed  to 
inform  the  State  agencies  in  their 
regions  of  the  change.  The  Department 
is  proposing  in  this  rule  to  incorporate 
the  provisions  of  the  policy 
memorandum  into  the  Food  Stamp 
Program  s  regulations. 

Currently,  the  regulations  regarding 
combined  allotments  are  contained  at  7 
CFR  274.2(b)  (2).  (3).  and  (4).  In  order 
to  simplify  these  regulations,  the 
Department  is  proposing  to  move  the* 
combined  allotments  requirements  out 
of  7  CFR  274.2(b)  and  into  7  CFR 
273. 2(i).  In  7  CFR  274.2.  the  Department 
is  proposing  to  delete  paragraphs  (b)  (2), 
(3),  and  (4),  and  redesignate  paragraphs 
(b)(1).  (c).  (d).  and  (e)  as  paragraphs  (b). 
(d),  (e).  and  (f).  respectively.  The 
Department  is  proposing  to  add  two 
sentences  to  the  end  of  redesignated 
paragraph  (b)  which  will  contain  the 
requirements  for  issuing  benefits  to 
expedited  service  households.  The 
Department  is  also  proposing  to  add  a 
new  paragraph  (c)  which  will  reference 
the  combined  allotment  regulations  at  7 
CFR  273. 2(i).  In  7  CFR  273.2(i)(4)(iii), 
the  Department  is  proposing  to  revise 
paragraph  (C),  and  to  add  two  new 
paragraphs,  (D)  and  (E).  7  CFR 
273.2(i)(4)(iii)(C)  will  include  the 
requirements  currently  contained  at  7 
CFR  274.2(b)(2),  which  concern 
combined  issuance  for  households 
certified  under  normal  processing 
timeframes.  7  CFR  273.2(i)(4)(iii)(D) 
shall  contain  the  new  requirement  that 
a  household  which  applies  after  the 
15th  of  the  month  and  is  processed 
under  expedited  service  procedures 
shall  be  issued  a  combined  allotment 
consisting  of  prorated  benefits  for  the 
initial  month  of  application  and  benefits 
for  the  first  full  month  of  participation. 


In  these  cases,  any  unsatisfied 
verification  requirement  would  be 
postponed  until  the  end  of  the  second 
month.  7  CFR  273.2(i)(4Kiii)(E)  shall 
include  the  requirements  currently 
contained  at  7  CFR  274.2(b)(4).  which 
concern  households  not  entitled  to 
combined  allotments. 

The  regulations  at  7  CFR 
273.2(i)(4)(iii)(B)  currently  require  that 
households  which  apply  after  the 
fifteenth  of  the  month  and  are  assigned 
certification  periods  of  longer  than  one 
month,  must  have  all  postponed 
verification  completed  before  it  can  be 
issued  its  second  month's  benefits. 
Migrant  households  which  apply  after 
the  fifteenth  of  the  month  and  are 
assigned  certification  periods  of  longer 
than  one  month  must  provide  all 
postponed  verification  bom  within- 
State  sources  before  the  second  month's 
benefits  can  be  issued,  and  must 
provide  all  postponed  verification  from 
out-of-State  sources  before  the  third 
month's  benefits  are  issued.  Because  of 
the  change  in  policy  regarding 
combined  allotments,  eligible 
households  that  are  entitled  to 
expedited  service  and  apply  after  the 
15th  of  the  month  must  now  receive  a 
combined  allotment  which  includes 
their  first  and  second  month's  benefits. 
Since  these  households  will  have 
already  received  their  second  month's 
benefits,  postponed  verification  must 
now  be  completed  prior  to  the  third 
month  of  benefits.  As  noted  above,  this 
is  current  policy  for  migrants  in  regard 
to  completing  out-of-State  verification, 
and  the  Department  is  proposing  to 
broaden  the  requirement  tft  make  it 
mandatory  for  all  households  which 
apply  after  the  fifteenth  of  the  month 
and  are  assigned  certification  periods  of 
longer  than  one  month.  Therefore,  the 
Department  is  proposing  to  amend  7 
CFR  273.2(i)(4)(iii){B)  accordingly.  The 
Department  is  also  proposing  to  make  a 
conforming  amendment  to  7  CFR 
273.10(a)(l)(iv).  which  contains  a 
similar  verification  requirement  to  that 
currently  contained  in  7  CFR 
273.2(i)(4)(iii)(B). 

Current  regulations  at  7  CFR 
273.2(i)(4)(iii)(B)  require  that  when 
households  which  apply  for  benefits 
after  the  15th  of  the  month  provide  the 
required  postponed  verification,  the 
State  agency  shall  issue  the  second 
month's  benefits  within  five  working 
days  ft'om  receipt  of  the  verification  or 
the  first  day  of  the  second  calendar 
month,  whichever  is  later.  The 
Department  is  proposing  to  remove  this 
requirement. 

Current  regulations  at  7  CFR 
273.2(i)(4)(iii)(C)  require  that 
households  which  are  eligible  for 


expedited  service  and  that  apply  after 
the  fifteenth  of  the  month  must  be 
issued  their  second  month's  benefits  on 
the  first  working  day  of  the  second 
calendar  month,  not  the  day  benefits 
would  normally  be  issued  in  a  State 
using  staggered  issuance.  Because  of  the 
potentially  lengthy  period  of  time 
between  issuance  of  the  combined 
allotment  for  the  month  of  expedited 
service  and  the  first  full  month  of 
participation  and  issuance  of  a  second 
allotment  for  the  third  month  of 
participation  if  benefits  are  issued  to  the 
household  in  a  State  using  staggered 
issuance,  the  Department  has  decided  to 
retain  the  issuance  requirement  of  7 
CFR  273.2(i)(4)(iii)(C)  for  the  third 
month  of  benefits.  Therefore,  the 
Department  is  proposing  to  add  a  new 
paragraph  7  CFR  273.2(i){4)(iii)(F) 
which  will  require  that  in  States  with 
staggered  issuance,  households  be 
issued  their  third  allotment  oy  the  first 
working  day  of  the  third  calendar 
month.  For  allotments  in  subsequent 
months.  State  agencies  will  employ 
their  normal  issuance  mechanisms. 

Current  regulations  at  7  CFR 
273.2(i)(4)(i)(B)  require  that  households 
entitled  to  exp>edited  service  furnish  a 
social  saturity  number  (SSN)  for  each 
household  member  before  the  first  full 
month  of  participation.  Households  that 
are  unable  to  provide  the  required  SSNs 
or  who  do  not  have  one  prior  to  the  first 
full  month  of  participation  can  only 
participate  if  they  satisfy  the  good  cause 
requirements  with  respect  to  SSNs 
specified  in  7  CFR  273.6(d). 

Because  of  the  change  in  combined 
allotment  poUcy,  eligible  households 
that  apply  after  the  fifteenth  of  the 
month  and  are  entitled  to  expcilited 
service  can  receive  their  second  month's 
benefits  without  having  to  furnish  an 
SSN.  The  Department  is  proposing  to 
revise  the  regulations  at  7  CFR 
273.2(i){4)(i)(B)  to  require  that 
housfiholds  entitled  to  expe«lited  service 
that  apply  after  the  fifteenth  of  the 
month  furnish  an  SSN  for  each  person 
prior  to  the  third  month  of  participation. 

Current  regulations  at  7  CFR 
273.2(i)(4)(iii)  provide  that  households 
that  are  certified  for  expedited  service 
and  have  postponed  verification 
requirements  may  be  certified  for  either 
the  month  of  application  or  for  longer 
periods,  at  the  State  agency's  option.  7 
CFR  273.2(i)(4)(iii)(A)  currently 
addresses  verification  requirements  for 
households  that  are  certified  only  for 
the  month  of  application,  and  7  CFR 
273.2(i)(4)(iii)(B)  currently  addresses 
verification  requirements  for 
households  that  are  certified  for  longer 
than  the  month  of  application.  Neither 
section  of  the  regulations  addresses 


verification  requirements  for 
households  that  apply  before  the  15th  of 
the  month.  The  Department  is  proposing 
to  eliminate  this  deficiency  by 
amending  7  CFR  273.2(i)(4)(iii)(A)  to 
address  verification  requirements  for 
households  that  apply  on  or  before  the 
15th  of  the  month  and  to  amend  7  CFR 
273.2(i)(4)(iii)(B)  to  address  verification 
requirements  for  households  that  apply 
after  the  15th  of  the  month. 

Current  regulations  at  7  CFR 
273.2(i)(4)(iii)  give  .State  agencies  the 
option  of  requesting  any  household 
eligible  for  expedited  service  which 
applies  after  the  15th  of  the  month  to 
submit  a  second  application  (at  the  time 
of  initial  certification)  if  the  household's 
verification  requirements  have  been 
postponed.  Under  current  policv,  that 
second  application  would  be  denied  for 
the  first  month  and  acted  on  for  the 
second  month.  However,  now  that 
expedited  service  households  will  be 
receiving  a  combined  allotment  of  their 
first  and  second  month's  benefits,  under 
our  pro{>osal,  the  second  appUcation 
would  be  denied  for  both  the  first  and 
second  months  and  acted  on  for  the 
third  month.  The  Department  believes 
that  current  regulations  do  not  allow  for 
this  procedure  and  is,  therefore, 
proposing  to  amend  the  regulations  at  7 
CFR  273.10(a)(2)(i)  to  require  that  if  a 
household  files  an  application  for 
recertification  in  any  month  in  which  il 
is  receiving  food  stamp  benefits,  the 
State  agency  shall  act  on  that 
appH'alion  for  eligibility  and  benefit 
purposes  starting  with  the  first  month 
aflT  the  current  certification  period 
expii  "s. 

Residency— 7  CFR  273.3 

Carrrnt  rules  at  7  CFR  273.3  require 
food  >tamp  households  to  live  in  the 
pniji'ct  area  in  which  they  apply  unless 
thi!  .State  agency  has  made  arrangements 
for  jnrticular  households  to  apply  in 
nearby  specified  project  areas.  A 
propuspd  rule  on  Consistency  for  Food 
Sl.tirp  Program.  Aid  to  Families  with 
Di'j-i  iidint  Children. and  Adult 
A-^-.'stance  Programs  (the  Consistency 
rulf  I.  published  September  29.  1987.  at 
52  F^  3t'''j49,  would  have  permitted 
St.itc  agt^ncies  to  allow  Statewide 
rcsi.i'iit.y.  The  change  was  proposed  to 
in  r'Hse consistency  with  requirements 
el  th«!  .\rDC  and  the.  .^duit  Assistance 
pr:^.'  inis  under  Titles  I.  X,  XIV.  and 
XVI  of  the  Social  Security  Act.  which 
req'.iirK  that  apphcants  reside  in  the 
State,  but  have  no  project  area 
requirement.  Under  that  proposed  rule. 
State  agencies  would  still  have  been 
able  to  designate  limited  project  areas 
and  restrict  where  a  given  household 
could  apply.  That  proposed  rule  was  not 
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published  aa  a  final  rulemaking  because 
of  the  initiation  of  a  broader  AFDC/food 
stamp  consistency  effort.  However,  in 
the  interest  if  Program  simplification, 
the  Department  has  decided  to 
repropose  thie  provision.  We  are 
proposing,  therefore,  to  amend  7  CFR 
273.3  to  give  State  agencies  the  option 
of  permittini ;  households  to  live 
anywhere  in  the  State  rather  than  in  the 
project  area  n  which  they  apply  for 
benefits. 

Comment!  received  on  this  provision 
of  the  propo  ied  Consistency  rule  were 
favorable.  One  commenter  did  ask, 
however,  thi  t  State  agencies  which 
continue  to  i  equire  an  applicant  to 
apply  in  a  pj  irticular  project  area  office 
be  required  i  o  forward  the  application 
from  an  "in(  orrect"  office  to  a  "correct" 
receiving  of  ice.  The  regulations  at  7 
CFR  273.2(c  (2)(ii)  provide  that  if  a 
household  f  les  an  application  at  the 
incorrect  off  ce  within  a  project  area,  the 
State  agency  shall  forward  the 
application  o  the  correct  office  the 
same  day.  T  le  appUcation  processing 
timeframes  >egin  when  the  correct 
office  receiv  es  the  application.  This 
provision  of  273.2(c)(2)(ii)  would 
continue  to  apply  to  State  agencies 
which  requi  re  applicants  to  apply  in  a 
particular  p  oject  area.  We  are 
proposing,  1  owever,  to  add  a  new 
paragraph  (i  i)  to  7  CFR  273.2(c)(2)  to 
address  app  ication  processing 
timeframes  n  States  which  opt  to  allow 
Statewide  n  sidency.  If  a  State  agency 
does  not  rec  uire  that  households  apply 
in  specified  project  areas,  the 
application  irocessing  timeframes 
would  begir  the  day  the  application  is 
received  by  any  office. 

The  Depa  1ment  is  also  proposing  to 
make  a  seco  nd  amendment  to  7  CFR 
273.3  to  clai  ify  the  requirements  for 
transferring  food  stamp  cases  between 
project  area  ;.  Several  commenters  on 
the  Consiste  ncy  rule  requested  this 
clarificatior .  The  Department  is 
proposing  t(  i  amend  7  CFR  273.3  to  state 
that  when  a  household  moves  within  a 
State,  the  Si  ate  agency  may  either 
require  the  lousehold  to  reapply  in  the 
new  project  area  or  transfer  the  case 
from  the  pn  vious  project  area  to  the 
new  one  an  1  continue  the  household's 
certificatior  without  requiring  a  new 
application  If  the  State  agency  chooses 
to  transfer  t  le  case,  it  must  act  on 
changes  in  i  he  household  circumstances 
resulting  fi(  m  the  move  in  accordance 
with  7  CFR  273.12(c)  or  7  CFR  273.21. 
The  State  a\  ency  must  also  ensure  that 
potential  cl  ent  abuse  of  case  transfers 
from  projec  area  to  project  area  is 
identifiable  through  the  State  agency's 
system  of  d  iplicate  participation  checks 
required  by  7  CFR  272.4(f).  Finally,  the 
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State  agency  must  develop  transfer 
procedures  to  guarantee  that  the  transfer 
of  a  case  from  one  project  area  to 
another  does  not  affect  the  household 
adversely.  These  proposed  requirements 
are  consistent  with  the  requirements  for 
transferring  cases  between  project  areas 
stated  in  Policy  Interpretation  Response 
System  (PIRS)  Category  3  Policy  Memo 
3-91-03  issued  December  17,  1990. 

Funeral  Agreements— 7  CFR  273.8(e)(2) 

Regulations  at  7  CFR  273.8(e)(2) 
exclude  the  value  of  one  burial  plot  per 
household  member  from  resource 
consideration.  Questions  have  arisen 
concerning  the  treatment  of  pre-paid 
funeral  agreements.  In  the  Consistency 
rule,  we  proposed  to  adopt  a  funeral 
agreement  policy  similar  to  that  of  the 
AFDC  program.  AFDC  regulations  at  45 
CFR  233.20(a)(3)(i){4)  exclude  from 
resource  consideration  "bona  fide 
funeral  agreements  (as  defined  and 
within  limits  specified  in  the  State  plan) 
of  up  to  a  total  of  $1,500  of  equity  value 
or  a  lower  limit  specified  in  the  State 
plan  for  each  member  of  the  assistance 
unit."  We  proposed  in  the  Consistency 
rule  to  amend  7  CFR  273.8(e)  to  allow 
for  an  exemption  from  resource 
consideration  of  up  to  $1,500  for  Bona 
fide,  pre-paid  funeral  agreements  that 
are  accessible  to  the  household.  Funeral 
agreements  that  are  inaccessible  to  a 
household  were  not  affected  by  the 
proposed  rule,  as  they  are  excluded 
from  resource  consideration  under  the 
provisions  of  7  CFR  273.8(e)(8). 

There  were  26  comments  on  the 
funeral  agreement  provision  in  the 
proposed  rule.  Many  commenters 
mistakenly  thought  that  the  proposed 
provision  would  limit  the  exclusion  of 
inaccessible  funeral  agreements  to  a 
ma.ximum  of  $1,500.  Others  believed  the 
$1,500  limit  on  the  exclusion  of  funds 
in  accessible  funeral  agreements  should 
be  either  raised  or  removed. 

In  this  rule,  the  Department  is  again 
proposing  the  funeral  agreement 
exclusion.  We  are  retaining  the  $1,500 
limit  on  the  exclusion  in  order  to 
remain  consistent  with  AFDC  and  to 
lessen  the  likelihood  of  abuse  of  the 
exemption.  Therefore,  the  Department  is 
proposing  to  amend  7  CFR  273.8(e)(2)  to 
exclude  as  a  resource  the  value  of  one 
bona  fide  funeral  agreement  up  to 
$1,500  in  equity  value  per  household 
member. 

Determining  Income — 7  CFR 
273.10(c)(2) 

Current  regulations  at  7  CFR 
273.10(c)(2)(iii)  provide  that  households 
receiving  Federal  assistance  payments 
(PA)  or  State  general  assistance  (GA), 
Supplemental  Security  Income  (SSI),  or 


Old-Age.  Survivors,  and  Disability 
Insurance  (OASDI)  benefits  on  a 
recurring  monthly  basis  shall  not  have 
their  monthly  income  from  these 
sources  varied  merely  because  mailing 
cycles  may  cause  two  payments  to  be   ^ 
received  in  one  month  and  none  in  the 
next  month. 

There  are  other  instances  in  which  a 
household  may  receive  a 
disproportionate  share  of  a  regular 
stream  of  income  in  a  particular  month. 
For  example,  an  employer  may  issue 
checks  early  because  the  normal  payday 
falls  on  a  weekend  or  holiday.  We  have 
granted  waivers  to  several  State  agencies 
to  allow  income  such  as  State 
employment  checks  received  monthly 
or  twice  a  month  to  be  counted  in  the 
month  the  income  is  intended  to  cover 
rather  than  the  month  in  which  it  is 
received. 

We  are  proposing  to  amend  7  CFR 
273.10(c)(2)(iii)  to  specify  that  income 
received  monthly  or  semimonthly 
(twice  a  month,  not  every  two  weeks) 
shall  be  counted  in  the  month  it  is 
intended  to  cover  rather  than  the  month 
in  which  it  is  received  when  an  extra 
check  is  received  in  one  month  because 
of  changes  in  pay  dates  for  reasons  such 
as  weekends  or  holidays. 

Contract  Income— 7  CFR  273.10(c)(3)(ii) 

Section  5(fl(l)(A)  of  the  Food  Stamp 
Act.  7  U.S.C.  2014(f)(1)(A).  provides  that 
households  which  derive  their  annual 
income  (income  intended  to  meet  the 
household's  needs  for  the  whole  year) 
from  contract  or  self-employment  shall 
have  the  income  averaged  over  12 
months.  Current  regulations  at 
273.10(c)(3){ii)  implement  this 
provision  of  the  Act,  stating  that 
"(hlouseholds  which,  by  contract  or 
self-employment,  derive  their  annual 
income  in  a  period  of  time  shorter  than 
1  year  shall  have  that  income  averaged 
over  a  12-month  period,  provided  the 
income  from  the  contract  is  not  received 
on  an  hourly  or  piecework  basis."  The 
regulations  at  7  CFR  273. 11  (a)(l)(iii) 
address  how  self-employment  income 
which  is  not  a  household's  amuial 
income  and  is  intended  to  meet  the 
household's  needs  for  only  part  of  the 
year  should  be  handled.  7  CFR 
273.1  l(a)(l)(iii)  provides  that  "[slolf- 
employment  income  whichis  intended 
to  meet  the  household's  needs  for  only 
part  of  the  year  shall  be  averaged  over 
the  period  of  time  the  income  is 
intended  to  cover."  The  regulations, 
however,  fail  to  specify  how  contract 
income  which  is  not  a  household's 
annual  income  and  is  intended  to  meet 
the  household's  needs  for  only  part  of 
the  year  should  be  handled.  This 
omission  in  the  regulations  has  been 


brought  to  our  attention  in  several 
waiver  requests  from  State  agent^ies.  We 
are  taking  action  to  rectify  this 
deficiency  in  the  regulations  by 
proposing  to  amend  7  CFR 
273.10(c)(3)(ii)  to  clarify  that  contract 
income  which  is  not  the  household's 
annual  income  and  is  not  paid  on  an 
hourly  or  piecework  basis  shall  be 
averaged  over  the  period  the  income  is 
intended  to  cover. 

Certincation  Periods— 7  CFR  273.10(0 

In  October  1991,  the  Department 
solicited  suggestions  from  State  agencies 
for  simplifying  the  recertification 
process.  Several  State  agencies 
recommended  changes  in  the 
requirements  for  certification  periods  to 
allow  more  flexibility  in  aligning  the 
food  stamp  recertification  and  the  PA/ 
GA  redetermination  in  joint  cases.  We 
have  granted  waivers  to  State  agencies 
to  facilitate  matching  the  PA/GA  and 
food  stamp  periods,  including  extension 
of  food  stamp  certification  periods  for 
up  to  16  months. 

Alignment  of  the  food  stamp 
recertification  with  the  PA/GA 
redetermination  has  long  been  a 
problem  for  State  agencies.  Section  3(c) 
of  the  Food  Stamp  Act.  7  U:S.C.  2012(c), 
requires  that  the  food  stamp 
certification  period  of  a  GA  or  PA 
household  coincide  with  the  period  for 
which  the  household  is  certified  for  GA 
or  PA.  However,  because  PA/GA  and 
Food  Stamp  Program  processing 
standards  and  the  period  for  which 
benefits  must  be  provided  are  not  the 
same,  it  is  often  difficult  to  get  the 
certification  periods  for  the  programs  to 
coincide. 

Some  State  agencies  have  requested 
that  the  Food  Stamp  Program  return  to 
the  policy  of  open-ended  certification 
periods  which  existed  prior  to  the  Food 
Stamp  Act  of  1977  so  that  the  food 
stamp  portion  of  the  case  may  be 
recertified  at  the  same  time  as  the  PA/ 
GA  redetermination.  Section  11(e)(4)  of 
the  Act,  7  U.S.C.  2020(e)(4).  however, 
requires  that  households  be  assigned 
definite  certification  periods  and  thus 
precludes  the  use  of  open-ended 
certification  periods.  It  is  also  clear  in 
the  legislative  history'  of  the  Act  that 
Congress  intended  for  households 
participating  in  the  Food  Stamp 
Program  to  be  subject  to  distinct 
certification  periods.  The  House  of 
Representatives  Report  No.  464.  95th 
Cong.,  1st  Sess.  (August  10,  1977),  states 
on  page  277  that  "•   *   *  in  no  event 
should  (the  mandate  that  the  food  stamp 
certification  period  be  identical  to  the 
PA  eligibility  period)  lead  to  food  stamp 
eligibility  for  public  assistance 
recipients  being  a  perpetual  entitlement 


as  their  assistance  might  be  instead  of 
being  subject  to  distinct  entitlements 
marked  off  by  certification  period(sl 
•   *   *"  We  feel,  therefore,  that  the 
intent  of  the  Act  clearly  prohibits  us 
from  returning  to  open-ended 
certification  periods. 

We  are  proposing,  however,  three 
alternative  means  of  assisting  State 
agencies  in  aligning  PA/GA  and  food 
stamp  certification  periods.  First,  we  are 
proposing  to  amend  7  CFR  273.10(f)(3) 
to  allow  the  following  procedure:  When 
a  household  is  certified  for  food  stamp 
eligibility  prior  to  an  initial 
determination  of  eligibility  for  PA/GA. 
the  State  agency  shall  assign  the 
household  a  food  stamp  certification 
period  consistent  with  the  household's 
circumstances.  When  the  PA/GA  is 
approved,  the  State  agency  shall 
reevaluate  the  household's  food  stamp 
eligibility.  The  household  will  not  be 
required  to  submit  a  new  application  or 
undergo  another  face-to-face  interview. 
If  eligibility  factors  remain  the  same,  the 
food  stamp  certification  period  can  be 
extended  up  to  an  additional  12  months 
to  align  the  household's  food  stamp 
recertification  with  its  PA/GA 
redetermination.  The  State  agency 
would  be  required  to  send  a  notice 
informing  a  household  of  any  such 
changes  in  its  certification  period.  At 
the  end  of  the  extended  certification 
period  the  household  must  be  sent  a 
Notice  of  Expiration  and  must  be 
recertified  before  being  determined 
eligible  for  further  food  stamp 
assistance,  even  if  the  PA/GA 
redetermination  has  not  been 
completed.  In  the  event  that  a 
household's  PA/GA  redetermination  is 
not  completed  at  the  end  of  the  food 
stamp  certification  period  and,  as  a 
result,  the  household's  food  stamp  and 
PA/GA  certification  periods  are  no 
longer  aligned,  the  State  agency  may 
employ  the  procedure  described  above 
to  once  again  align  those  certification 
periods. 

Our  second  proposal  for  aiding  State 
agencies  in  aligning  PA/GA  and  food 
stamp  certification  periods  is  to  allow 
State  agencies  to  recertify  a  household 
currently  receiving  food  stamps  when 
the  household  comes  into  a  State  office 
to  report  a  change  in  circumstances  for 
PA/GA  purposes.  At  that  time,  the  State 
agency  would  require  the  household  to 
fill  out  an  application  for  food  stamps 
and  to  undergo  a  face-to- face  interview. 
If  the  household  is  determined  eligible 
to  continue  receiving  food  stamps,  its 
current  certification  period  would  end 
and  a  new  one  would  be  assigned. 

Our  third  proposal  for  aiding  State 
agencies  in  aligning  PA/GA  and  food 
stamp  certffication  periods  would  allow 


State  agencies  to  assign  indeterminate 
certification  periods  to  households 
certified  for  both  food  stamps  and  PA/ 
GA.  Under  this  proposal,  a  household's 
food  stamp  certification  period  would 
be  set  to  expire  one  month  after  the 
household's  scheduled  PA/GA 
redetermination,  so  long  as  the  pt;riod  of 
food  stamp  certification  did  not  exceed 
12  months.  Therefore,  if  a  food  stamp 
certification  were  set  to  expire  in  seven 
months,  that  being  the  month  after  the 
month  the  PA  redetermination  was  due. 
but  the  PA  redetermination  was  not 
done  on  time,  the  food  stamp 
certification  period  could  be  postponed 
up  to  an  additional  five  months  to  align 
food  stamp  recertification  and  PA/GA 
redetermination.  In  the  twelfth  month, 
the  household  would  have  to  be 
recertified  for  food  stamp  purposes, 
even  if  the  P.A  redetermination  had  not 
yet  been  completed. 

The  Department  is  proposing  to 
amend  7  CFR  273.10(0(3)  to  permit 
State  agencies  to  implement  the  throe 
above-described  procedures. 

Calculating  Boarder  Income — 7  CFR 
273.11(b) 

Current  rules  at  7  CFR  273.11(b) 
provide  that  State  agencies  must  use  the 
ma.ximum  food  stamp  allotment  as  a 
basis  of  establishing  the  cost  of  doing 
business  for  income  received  from 
boarders  when  the  household  does  not 
own  a  commercial  boardinghouse. 
Boarders  are  not  included  as  members 
of  the  household  to  which  they  are 
paving  room  and  board.  The  households 
receiving  the  room  and  board  payments' 
must  include  those  payments  as  self- 
employment  income,  but  can  exclude 
that  portion  of  the  payments  equal  to 
the  cost  of  doing  business.  The  rules 
provide  that  the  cost  of  doing  business 
is  either  (1)  the  maximum  food  stamp 
allotment  for  a  household  size  equal  to 
the  number  of  boarders;  or  (2)  the  actual 
documented  cost  of  providing  room  and 
meals,  if  that  cost  exceeds  the  maximum 
allotment.  The  Department  is  proposing 
to  revise  current  regulations  to  provide 
State  agencies  with  an  additional  option 
for  calculating  border  income. 

The  Corvsistency  rule  included  a 
provision  that  would  have  required 
State  agencies  to  use,  in  place  of  the 
maximum  allotment  method,  a  flat 
percentage  equal  to  75  percent  of  the 
boarder-generated  income  as  the  means 
of  establishing  the  cost  of  doing 
business  for  income  received  from 
boarders.  The  proposal  allowed  the 
household  to  use  actual  expenses  if  it 
could  verify  that  its  actual  expenses 
were  higher  than  the  flat  percentage. 
This  is  currently  the  policy  of  the  AFDi 
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program  as  i  ndicated  in  45  CFR 
233.20(a)(6)  v){B). 

There  wei  e  only  a  few  comments 
received  on  this  proposal  in  the 
Consistency  rule.  The  majority  opposed 
the  proposa  ,  arguing  that  use  of  the 
fixed  percer  tage  would  further  burden 
households  ly  requiring  them  to 
document  a  1  their  actual  expenses  or 
face  the  pos  iibihty  of  overstating  the 
income  the)  receive  from  boarders. 

Several  S'  ate  agencies  have  obtained 
waivers  to  a  low  use  of  a  flat  percentage 
to  calculate  allowable  costs  of  doing 
business  foi  households  with  boarders. 
It  is  our  unc  erstauding  that  other  State 
agencies  pr(  fer  the  maximum  allotment 
method. 

In  this  ru  e,  we  are  proposing  to  add 
a  new  para^  raph,  7  CFR 
273.n(b)(l   ii)(C).  to  give  State  agencies 
the  option  (  f  using  actual  costs,  the 
maximum  a  lotment  for  a  household 
size  equal  t(  the  number  of  boarders,  a 
flat  amount  or  a  percentage  of  income 
from  boardf  rs  to  determine  the  cost  of 
doing  business  of  households  with 
boarders.  H  )useholds  must  be  given  the 
opportunit)  to  claim  actual  costs.  We 
are  not  proj  osing  a  percentage  limit  at 
this  time.  C  irrent  waivers  specify  75 
percent.  60  percent,  or  the  limit  used  in 
the  State's  j  FDC  program.  We  are 
seeking  cor  iments  concerning  an 
appropriate  percentage. 

Day  Care  P  -oviders— §  273.11(b)(2) 

The  Depa  rtment  is  also  proposing  to 
allow  hous(  iholds  who  are  day  care 
providers  t(  i  use  a  standard  per 
individual  imount  as  a  cost  of  doing 
business.  Under  current  regulations,  at  7 
CFR  273.1 1  [a)(4)(i),  households  which 
provide  in-  lome  day  care  can  claim  the 
cost  of  mea  s  fed  to  individuals  in  their 
care  as  a  CO  >t  of  doing  business, 
provided  tl  ey  can  document  the  cost  of 
each  meal,  several  State  agencies  have 
obtained  w  livers  to  use  a  flat  dollar 
amount,  su  :h  as  $5  a  day.  or  to  use  the 
FCS  Child  ind  Adult  Care  Food 
Program  re  mbursement  rates,  which  are 
updated  an  iually  to  reflect  the  cost  of 
meals  as  sp  ecified  in  7  CFR  26.4(g). 

We  bebe  ^e  use  of  a  standard 
reimburseii  lent  rate  for  the  cost  of 
providing  <  ay  care  would  eliminate  the 
burden  on  lay  care  providers  to 
document  temized  costs  incurred  for 
producing  he  income  and  would 
increase  th ;  benefits  for  households  that 
fail  to  adec  uately  document  business 
costs.  Use  >f  a  standard  would  also 
decrease  it  e  amouiU  of  time  needed  to 
process  lh«  se  self-employment  cases 
and  reduce  payment  errors.  Therefore, 
we  are  pro  )osing  to  amend  7  CFR 
273.1  IQ))  t )  add  a  new  paragraph.  (2). 
to  allow  u!  e  of  a  star.dard  amount  for 
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determining  the  self-employment 
expenses  of  households  providing  day 
care.  State  agencies  would  be  required 
to  inform  households  of  their 
opportunity  to  verify  actual  meal 
expenses  and  use  actual  costs  if  higher 
than  the  fixed  amount.  Wljen 
establishing  a  standard  amount.  State 
agencies  should  take  into  account  the 
differences  in  cost  for  full-day  and  part- 
day  care.  Households  that  are 
reimbursed  for  the  cost  of  meals  fed  to 
individuals  in  their  care,  for  example 
through  the  FCS  Child  and  Adult  Care 
Food  Program,  caimot  claim  the 
standard  but  may  claim  actual  expenses 
that  exceed  the  amount  of  their 
reimbursement. 

Exemption  From  Providing  a  Notice  of 
Adverse  Action— 7  CFR  273.13(b) 

Current  regulations  at  7  CFR  273.13(a) 
require  State  agencies  to  send  a  notice 
of  adverse  action  (NOAA)  to  a 
household  prior  to  any  action  to  reduce 
or  terminate  the  household's  benefits, 
except  as  provided  in  7  CFR  273.13(b). 
That  section  does  not  include  an 
exception  to  the  NOAA  requirements 
when  mail  sent  to  a  household  is 
returned  with  no  known  forwarding 
address.  The  AFDC  regulations  at  45 
CFR  205.10(a)(4)(ii)  do  not  require  a 
notice  of  adverse  action  in  this 
situation.  In  the  Consistency  rule,  the 
Department  proposed  to  add  an 
exemption  from  sending  an  NOAA  if 
agency  mail  is  returned  with  no  known 
forwarding  address.  Since  it  is  unlikely 
that  the  Postal  Service  can  deliver  a 
NOAA  mailed  to  an  address  which  is  no 
longer  correct,  it  is  reasonable  to  specify 
in  regulations  that  no  notice  is  required 
if  delivery  cannot  be  reasonably 
expected. 

Few  conunents  were  received  on  this 
proposal  and  most  were  favorable. 
Therefore,  the  Department  is 
reproposing  the  amendment  to  7  CFR 
273.13(b)  to  provide  that  no  NOAA  is 
required  if  the  household's  mail  has 
been  returned  with  no  known 
forwarding  address. 

Recertification— 7  CFR  273.14 

Background.  Over  the  years,  the 
Department  has  become  aware,  through 
State  agency  waiver  requests  and  other 
means,  of  the  need  to  simplify  the  food 
stamp  recertification  process.  The  need 
for  simplification  has  become  especially 
important  in  this  time  of  tight  budgetary 
constraints  and  of  increased  demand  on 
the  time  of  State  eligibility  workers.  In 
this  rule,  the  Department  is  proposing  to 
simplify  recertification  procedures  in 
several  areas. 

State  agencies  have  requested  more 
flexibility  in  developing  recertification 


procedures..  We  understand  the  need  of 
State  agencies  to  be  able  to  adopt 
procedures  that  are  consistent  with 
those  of  other  programs  and  which  can 
be  administered  in  conjunction  with 
computerized  systems.  However,  the 
Department  is  limited  in  the  extent  to 
which  it  can  give  State  agencies  more 
flexibility  because  of  the  provisions  of 
the  Food  Stamp  .'\ct.  There  are  two  main 
provisions  in  the  Act  that  govern  the 
timeframes  for  recertification.  Section 
11(e)(4),  7  U.S.C.  2020(e)(4),  provides 
that  each  participating  household  must 
receive  a  notice  of  expiration  of  its 
certification  prior  to  the  start  of  the  last 
month  of  its  certification  f)eriod.  That 
section  of  the  Act  also  provides  that  a 
household  which  files  an  application  no 
later  than  15  days  prior  to  the  end  of  the 
certification  period  shall,  if  found  to  be 
still  eligible,  receive  its  allotment  no 
later  than  one  month  after  the  receipt  of 
the  last  allotment.  Section  11(e)(4) 
allows  modification  of  the  timeframes 
for  monthly  reporting  households. 
We  are  proposing  changes  to  the 
recertification  process  that  will  provide 
State  agencies  with  more  flexibility  and 
at  the  same  time  retain  the  right  of  a 
household  to  receive  uninterrupted 
benefits  if  it  applies  by  the  filing 
deadline  and  meets  interview  and 
verification  requirements  within  the 
required  timeframes.  In  exchange  for  the 
increased  flexibility.  State  agencies 
would  be  responsible  for  providing 
households  sufficient  notice  and  time  to 
comply  with  application,  interview,  and 
verification  requirements.  The  proposed 
changes  are  discussed  below. 

In  accordance  with  §  273.14(a)  of  the 
current  regulations,  households  that 
meet  all  eligibility  requirements  must 
have  their  recertifications  approved  or 
denied  by  the  end  of  their  current 
certification  period  and.  if  recertified,  be 
provided  uninterrupted  benefits.  The 
regulations  give  State  agencies  two 
options  for  handling  the  cases  of 
households  who  do  not  provide 
verification  or  attend  an  interview  as 
required  for  recertification.  The  State 
agency  may  either  deny  the  household's 
application  at  the  end  of  the  current 
certification  period  or  within  30  days 
after  the  date  the  application  was  filed. 
State  agencies  also  have  the  option  of 
establishing  verification  timeframes.  A 
household  which  does  not  meet  all  the 
verification  requirements  within 
required  timeframes  loses  its  right  to 
uninterrupted  benefits  but  can  receive 
benefits  within  30  days  after  the  date 
the  application  was  filed.  These 
n^quirements  are  stated  in  7  CFR  273.14 
(c)  and  (d).  State  agencies  have  found 
these  procedures  confusing  and  have 
requested  that  they  be  simpHSsd. 


In  this  rulemaking  we  are  proposing 
to  reorganize  the  recertification  section 
in  an  attempt  to  provide  a  clearer 
expression  of  the  requirements.  The 
proposed  revision  of  7  CFR  273.14(a) 
contains  general  introductory 
statements  regarding  actions  the 
household  and  the  State  agency  must 
take  to  ensure  that  eligible  households 
receive  uninterrupted  benefits.  We 
propose  to  include  in  revised  7  CFR 
273.14(b)  requirements  for  the  notice  of 
expiration,  the  recertification  form,  the 
interview  and  verification.  In  revised  7 
CFR  273.14(c),  we  propose  to  include 
the  filing  deadlines  for  timely 
applications  for  recertification.  These 
and  other  revisions  are  discussed  below. 

1.  Recertification  Process 

a.  Notice  of  expiration  (NOE).  Several 
State  agencies  have  requested  that  we 
reduce  the  mandated  content  of  the 
NOE.  Under  current  regulations  at  7 
CFR  273.14(b)(3),  the  following 
information  is  required  in  the  NOE: 

(1)  The  date  the  current  certification  period 
ends: 

(2)  The  date  by  which  the  household  must 
file  an  application  for  recertification  to 
receive  uninterrupted  benefits; 

(3)  Notice  that  the  household  must  appear 
for  an  interview,  which  will  be  scheduled  on 
or  after  the  date  the  application  is  timely 
filed  in  order  to  receive  uninterrupted 
benefits; 

(4)  Notice  that  the  household  is  responsible 
for  rescheduling  a  missed  inter\iew; 

(5)  Notice  that  the  household  must 
complete  the  interview  and  provide  all 
required  verification  in  order  to  receive 
uninterrupted  benefits; 

(6)  Notice  of  the  number  of  days  the 
household  has  for  submitting  missing 
verification: 

(7)  Notice  of  the  household's  right  to 
request  an  application  and  have  the  State 
agency  accept  an  application  as  long  as  it  is 
signed  and  contains  a  legible  name  and 
address; 

(8)  The  address  of  the  office  where  the 
application  must  be  filed: 

(9)  Notice  of  the  consequences  of  failure  to 
comply  with  the  notice  of  expiration; 

(10)  Notice  of  the  household's  right  to  file 
the  application  by  mail  or  through  an 
authorized  representative: 

(11)  Notice  of  the  household's  right  to 
request  a  fair  hearing:  and 

(12)  Notice  of  the  fact  that  any  household 
consisting  only  of  Supplemental  Security 
Income  (SSI)  applicantsor recipients  is 
entitled  to  apply  for  food  stamp 
recertification  at  an  office  of  the  .Social 
Set.urity  Administration. 

We  have  reviewed  the  requirements 
for  the  NOE  and  have  determined  that 
none  of  the  requirements  in  the  current 
rule  can  be  eliminated  because  they  are 
required  either  by  the  provisions  of  the 
Act  or  judicial  orders.  Therefore,  we 
have  retained  all  of  the  current 


recertification  requirements  in  the 
proposed  revised  section  273.14(b)(1). 

b.  Recertification  form.  In  response  to 
our  request  for  ideas  for  simplifying  the 
recertification  process,  several  State 
agencies  suggested  that  we  develop  a 
short  recertification  form  to  be  used  in 
conjunction  with  current  case  file 
information.  Several  State  agencies  have 
requested  and  been  granted  waivers  to 
allow  use  of  a  modified  application 
form  for  recertification.  The  forms 
developed  by  the  State  agencies  do  not 
require  households  to  provide 
information  which  is  already  available 
in  the  case  file. 

This  rule  proposes  to  revise  7  CFR 
273.14(b)(2)  to  allow  State  agencies  to 
use  a  modified  application  form  for 
recertifying  households.  This  form 
could  only  be  used  for  those  households 
which  apply  for  recertification  before 
the  end  of  their  current  certification 
period.  FCS  does  not  plan  to  develop  a 
model  recertification  form,  so 
individual  State  agencies  must  devise 
this  form  themselves.  However,  because 
Section  11(e)(2)  of  the  Act,  7  U.S.C. 
2020(c)(2),  requires  that  the  Department 
approve  all  deviations  from  the  uniform 
national  food  stamp  application,  all 
State  agency-designed  recertification 
applications  must  be  approved  by  FCS 
before  the  forms  can  be  used. 

To  allow  State  agencies  as  much 
flexibility  as  possible  in  the  design  of 
their  modified  recertification  forms,  we 
are  not  specif\'ing  the  exact  questions 
that  must  be  asked.  The  State  agency 
should  design  an  application  that  suits 
its  own  needs,  whether  it  be  a  short 
form  on  which  the  household  notes 
changes  since  its  last  certification,  or  a 
computer  printout  of  household 
circumstances  armotated  by  the 
caseworker,  or  some  other  type  of  form. 
Whichever  type  of  form  the  State  agency 
chooses  to  use,  it  must  be  able  to  obtain 
from  that  form,  or  have  available  in  the 
case  record,  all  information  concerning 
household  composition,  income  and 
resources  needed  to  redetermine 
eligibility  and  the  correct  benefit 
amount  for  the  first  month  of  the  new 
certification  period.  However,  while  we 
are  not  specifying  questions  that  must 
be  on  the  forms,  we  would  require  that 
all  recertification  forms  include  the 
information  required  bv  7  CFR 
273.2(b)(1)  (i),  (ii),  (iii).'(iv)  and  (v).  This 
information  is  required  bv  Section 
11(e)(2)  of  the  Act,  7  U.S.C.  2020(e)(2), 
and  apprises  applicants  of  their  rights 
and  responsibilities  under  the  Program. 
The  information  regarding  the  Income 
and  Eligibilitv  Verification  System  in  7 
CFR  273.2(b)(2)  may  be  provided  on  a 
separate  form. 


c.  Interviews.  Under  current 
regulations.  State  agencies  are  required 
to  conduct  face-to-face  interviews  with 
households  applying  for  recertification. 
Several  State  agencies  suggested  that  we 
modify  the  requirement  that  all 
households  have  face-to-face  interviews. 
Some  State  agencies  suggested 
eliminating  the  face-to-face  interview 
entirely  or  reser\'e  the  office  interview 
for  those  households  that  do  not  have 
telephones.  Other  State  agencies 
indicated  that  case  workers  should  be 
allowed  to  decide  on  a  case-by-case 
basis  which  households  should  be 
interviewed.  Other  suggestions  included 
eliminating  the  interview  requirement 
entirely  for  households  that  are  not 
error-prone,  eliminating  recertification 
interviews  unless  there  is  questionable 
information  that  cannot  be  resolved  in 
any  other  manner,  and  giving  State 
agencies  the  option  of  not  interview  ing 
households  receiving  AFDC  if  they  are 
not  due  for  an  AFDC  redetermination 

We  consider  the  face-to- face  interview 
to  be  an  important  source  of  information 
about  household  circumstances. 
However,  we  have  granted  waivers  on  a 
State-by-State  basis  to  substitute  a 
telephone  interview  for  the  face-to-face 
interview  for  households  with  ven, 
stable  cirf:umstances,  such  as 
households  in  which  all  members  are 
elderly  or  disabled  and  have  no  earm-d 
income.  In  an  effort  to  be  responsive  to 
State  agency  requests  for  simplification 
and  flexibilitv.  we  are  proposing  to 
revise  7  CFR '273.14(b)(3)  to  allow 
telephone  interviews  in  place  of  face-to- 
face  interviews  at  recertification  for 
some  categories  of  households.  We  are 
not  allowmg  State  agencies  to  substitute 
telephone  interviews  for  face-to-face 
interv  iews  on  a  case-bv-case  basis. 
Section  11(e)(2).  7  U.S.C.  2020(e)(2). 
currently  provides  for  the  waiver  of  the 
facc-to-fare  interview  on  a  case-by-case 
basis  for  those  households  for  whom  a 
visit  to  the  food  stamp  office  would  be 
a  hardship.  We  feel,  however,  that  to 
allow  caseworkers  the  option  of  w.TJvir.g 
a  face-to-face  interview  for  any 
household  based  only  on  that 
caseworker's  personal  determination 
that  a  face-to-face  interview  is  not 
needi;d  may  compromise  the  right  to 
equal  treatment  guaranteed  all  food 
stamp  recipients  under  Section  ll(r)  of 
the  Act.  7  use.  2020(c). 

We  are  proposing  to  revise  7  CFR 
273.14(b)(3)  to  allow  State  agencies  to 
interxiew  by  telephone  any  household 
that  has  no  earned  income  and  whose 
members  are  all  elderly  or  disabled  We 
are  also  proposing  to  give  State  agencn-s 
the  option  of  conducting  a  facc-to-fare 
interview  only  once  a  year  with  a  Uxvi 
stamp  household  th-it  receives  P.\  o: 


2710  Federal  Register  /  Vol.  60.  No.  7  /  Wednesday,  January  11,  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60,  No.  7  /  Wednesday,  January  11,  1995  /  Proposi'd  Rules 


2711 


GA.  The  inten  iew  could  be  conducted 
at  the  same  time  the  household  is 
scheduled  for  ts  PA  or  GA  face-to-face 
interview.  At  iny  other  recertification 
during  that  tiiie  period,  the  State 
agency  may  cl  cose  to  interview  the 
household  by  elephone.  However,  the 
State  agency  w  ould  be  required  to  grant 
a  face-to-face  i  nterview  to  any 
household  thai  requests  one. 

Several  Stat^  s  agencies  suggested  that 
group  intervie  ws  or  videotapes  be  used 
whenever  pos  iible  to  cover  areas  of  the 
recertification  process  common  to  all 
recipients.  CuiTent  regulations  do  not 
prohibit  the  ui  e  of  group  interviews  for 
informing  hou  seholds  about  the 
Program  and  I  rogram  rights  and 
responsibilitie  s.  However,  a  certification 
worker  must  c  btain  information  about 
specific  house  tiold  circumstances  in  a 
setting  which  guarantees  confidentiality 
and  privacy,  a »  required  by  7  CFR 
273.2(e)(1). 

d.  Verification.  Current  regulations  at 
7  CFR  273.14(:)(3)  give  State  agencies 
the  option  of  e  stablishing  timeframes  for 
submission  of  verification  information. 
To  increase  ct  nsistency  with 
procedures  foi  initial  applications  and 
provide  suffic  ent  time  for  households 
to  obtain  the  r  squired  verification 
information,  \  re  are  proposing  to  revise 
7  CFR  273.14(  d)  to  add  a  new  paragraph 
(4)  to  require  :  itate  agencies  to  allow 
households  a  minimum  of  10  days  in 
which  to  satis  y  verification 
requirements. 

Current  regi  ilations  at  7  CFR 
273.2(0(8)(i)  itequire  State  agencies  to 
verify  at  recertification  a  change  in 
income  or  actial  utility  expenses  if  the 
source  has  ch  mged  or  the  amount  has 
changed  by  more  than  $25,  and 
previously  unreported  medical  expenses 
and  total  recu  rring  medical  expenses 
which  have  c!  umged  by  $25  or  more.  7 
CFR  273.2(0(1  l)(i)  also  requires  that  State 
agencies  not  >  erify  income,  total 
medical  expenses,  or  actual  utility 
expenses  whi  ;h  are  unchanged  or  have 
changed  by  $:  15  or  less,  unless  the 
information  i:  i  "incomplete,  inaccurate, 
inconsistent,  jr  outdated."  Several  State 
agencies  have  requested  that  we 
simplify  verii  ication  requirements  at 
rccertificatior  by  requiring  them  to  only 
re  verify  infor  nation  that  is 
questionable,  rather  than  information 
that  is  "incomplete,  inaccurate, 
inconsistent  (ir  outdated."  The 
Department  c  oes  not  see  that  there  is 
any  substanti  /e  difference  between  the 
terms  "inconiplete.  inaccurate, 
inconsistent  or  outdated"  and  the  term 
"questionable."  Presumably,  State 
agency  casew  orkers  would  consider 
(|iiestionable  my  information  that  is 
I'njomplete.  iaaccurate.  inconsistent,  or 
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outdated.  Therefore,  if  replacing  the 
words  "incomplete,  inaccurate, 
inconsistent,  or  outdated"  with  the 
word  "questionable"  will  simplify 
Program  administration  for  State 
agencies,  we  see  no  objection  to  doing 
so.  We  are  proposing,  therefore,  to 
amend  7  CFR  273.2(f)(8)(i)(A)  and  (C), 
and  (ii)  to  replace  the  terms 
"incomplete,  inaccurate,  inconsistent  or 
outdated"  with  the  terra  "questionable." 

e.  Filing  deadline.  Currently,  7  CFR 
273.14(c)(1)  provides  that  for  monthly 
reporting  households  the  deadline  for 
filing  an  application  for  recertification  is 
the  normal  date  for  filing  a  monthly 
report.  Several  State  agencies  have 
requested  that,  for  the  purpose  of 
administrative  efficiency  and  flexibility, 
the  Department  make  the  filing  deadline 
for  monthly  reporters  the  15th  of  the  last 
month  of  the  household's  certification 
period  (recertification  month),  the  same 
as  it  is  for  nonmonthly  reporting 
households. 

We  are  proposing  to  revise  7  CFR 
273.14(c)  to  give  State  agencies  tlie 
option  of  making  the  filing  deadline  for 
monthly  reporters  either  the  15th  of  the 
recertification  month  or  the  household's 
normal  date  for  filing  a  monthly  report. 

2.  Timely  Processing 

Current  regulations  at  7  CFR  273.14(d) 
provide  that  the  State  agency  shall  act 
to  provide  uninterrupted  benefits  to  any 
household  determined  eligible  after  the 
household  timely  filed  an  application, 
attended  an  interview,  and  submitted  all 
necessary  verification  information. 
Action  to  approve  or  deny  a 
recertification  application  must  be  taken 
by  the  end  of  the  certification  period  if 
the  household  has  met  all  required 
application  procedures.  Households 
which  are  certified  for  one  month  or  are 
in  the  second  month  of  a  two-month 
certification  period  must  receive 
benefits  within  30  days  of  their  last 
issuance.  Other  households  must 
receive  benefits  in  their  normal  issuance 
cycle  if  they  have  met  all  processing 
requirements.  If  verification 
jequirements  are  unsatisfied  at  the  end 
of  the  recertification  month,  the  State 
agency  must  provide  benefits  within 
five  working  days  after  the  household 
supplies  the  missing  verification 
information.  If  the  State  agency  is  at 
fault  for  delaying  the  household's 
benefits,  it  must  provide  benefits  as 
soon  as  the  household  is  determined 
eligible.  Current  regulations  at  7  CFR 
273.14(e)  provide  that  eligible 
households  which  have  complied  with 
all  requirements  are  entitled  to  restored 
benefits  if  the  State  agency  does  not 
provide  benefits  in  the  first  mcmth  of  the 
new  certification  period. 


7  CFR  273.14(f)(1)  currently  addresses 
failure  of  the  household  to  appear  for  an 
interview  or  provide  verification 
information  as  required.  7  CFR 
273.14(f)(2)  provides  requirements  for 
households  that  do  not  file  a  timely 
application. 

"To  clarify  recertification  requirements 
that  address  a  variety  of  situations  that 
may  occur  in  application  processing,  we 
are  proposing  to  reorganize  sections  7 
CFR  273.14(d),  (e),  and  (f)  into  two  new 
sections  7  CFR  273.14(d)  and  (e).  New- 
section  7  CFR  273.14(d)  would  combine 
all  of  the  provisions  of  the  previous 
sections  relating  to  timeframes  for 
providing  benefits  when  all  processing 
deadlines  are  met.  New  section  7  CFR 
273.14(e)  would  address  situations  in 
which  the  household  or  the  State  agency 
fail  to  meet  processing  deadlines. 

3.  Delayed  Processing 

We  are  proposing  to  include  in  new 
section  273.14(e)  requirements  for 
providing  benefits  when  delays  in 
application  processing  occur.  Section 
273.14(e)(1)  vdll  address  delays  caused- 
by  the  State  agency,  emd  section 
273.14(e)(2)  will  address  delays  caused 
by  the  household. 

We  are  also  proposing  a  change  in 
provisions  for  handling  the 
recertification  of  households  which  do 
not  comply  with  the  requirements  for 
interviews  or  verification.  Under  current 
regulations  at  7  CFR  273.14(a)(3).  a  State 
agency  may  deny  a  household's 
application  for  recertification  at  the  time 
a  household's  certification  period 
expires  or  within  30  days  after  the  date 
the  application  was  filed  as  long  as  the 
household  has  had  adequate  time  to 
satisfy  verification  requirements.  Under 
current  regulations  at  7  CFR 
273.14(a)(2).  a  household  that  fails  to 
attend  a  scheduled  interview  or  to 
provide  required  verification 
information  within  required  timeframes 
loses  its  right  to  uninterrupted  benefits 
but  cannot  be  denied  eligibility  at  that 
time,  unless  the  household  fails  to 
cooperate  or  the  household's 
certification  period  has  elapsed. 

To  increase  consistency  with  AFDC 
procedures  and  provide  maximum 
flexibility  to  State  agencies,  we  are 
proposing  to  include  in  revised  section 
7  CFR  273.14(e)  a  provision  to  allow 
State  agencies  the  option  of  denying 
eligibility  to  households  as  soon  as  a 
failure  to  comply  with  the  interview  or 
verification  requirement  occurs.  The 
State  agency  would  be  required  to  send 
the  household  a  denial  notice  informing 
it  that  its  application  for  recertification 
has  been  denied.  The  notice  would  have 
to  contain  the  reason  for  the  denial,  the 
action  required  to  continue 


participation,  the  date  by  which  it  must 
be  accomplished,  the  consequences  of 
failure  to  comply,  notification  that  the 
household's  participation  will  be 
reinstated  if  it  complies  within  30  days 
after  its  application  for  recertification 
was  filed  and  is  found  eligible,  and  that 
the  household  has  a  right  to  a  fair 
hearing.  If  the  household  subsequently 
requests  an  interview  or  provides  the 
required  verification  information  within 
30  days  of  the  date  of  its  recertification 
application  and  is  found  eligible,  the 
State  agency  must  reinstate  the 
household.  Under  this  option,  benefits 
must  be  provided  within  30  days  after 
the  application  for  recertification  was 
filed  or  within  10  days  of  the  date  the 
household  provided  the  required 
verification  information  or  completed 
the  interview,  whichever  is  later. 

Current  regulations  at  273.14(f)(2) 
provide  that  any  application  not 
submitted  in  a  timely  manner  shall  be 
treated  as  an  application  for  initial 
certification,  except  for  verification 
requirements.  If  the  household  does  not 
submit  a  recertification  form  before  its 
certification  period  expires,  the 
household's  benefits  for  the  first  month 
of  the  new  certification  period  are 
prorated  in  accordance  with  7  CFR 
273.10(a)(2).  However,  Section  13916  of 
the  1993  Leland  Act  amended  Section 
8(c)(2)(B)  of  the  Act,  7  U.S.C. 
2017(c)(2)(B),  to  eliminate  proration  of 
first  month's  benefits  if  a  household  is 
recertified  for  food  stamps  after  a  break 
in  participation  of  less  than  one  month. 
Therefore,  if  a  household  submits  an 
application  for  recertification  after  its 
certification  period  has  expired,  but 
before  the  end  of  the  month  after 
expiration,  the  application  is  not 
considered  an  initial  application  and 
the  household's  benefits  for  that  first 
month  are  not  prorated.  We  are 
proposing  to  include  this  new  provision 
in  revised  section  7  CFR  273.14(e)(2)(ii). 

4.  Expedited  Service 

Section  11(e)(2)  of  the  Act.  7  U.S.C. 
2020(e)(2),  states  that  when  a  household 
contacts  a  food  stamp  office  to  make  a 
request  for  food  stamp  assistance,  it 
shall  be  permitted  to  file  an  application 
form.  There  is  no  distinction  made  in 
the  law  between  an  application  for 
initial  certification  and  an  appfication 
for  recertification.  Section  11(e)(9)  of  the 
.\ct.  7  U.S.C.  2020(e)(9).  requires  State 
agencies  to  provide  coupons  within  five 
days  after  the  date  of  apphcatiun  to 
destitute  migrant  or  seasonal 
farmworkers,  households  with  gross 
incomes  less  than  $150  a  month  and 
liquid  resources  that  do  not  exceed 
$100:  homeless  households;  and 
households  whose  combined  gross 


income  and  liquid  resources  are  less 
than  their  monthly  rent,  mortgage  and 
.utilities.  Since  implementation  of  the 
expedited  service  provision  of  the  Act, 
questions  have  arisen  concerning 
whether  expedited  service  requirements 
apply  at  recertification. 

Nothing  in  the  legislative  history  of 
the  Act  gives  any  indication  as  to 
whether  Congress  intended  households 
eligible  for  expedited  ser\  ice  to  receive 
such  service  every  lime  they  are 
certified  for  the  Program,  only  at  initial 
certification,  or  when  there  has  been  a 
break  in  benefits.  We  originally 
interpreted  the  Act  and  regulations  to 
require  that  expedited  service  screening 
requirements  apply  only  at  initial 
certification.  Since  the  law  makes  no 
distinction  between  applications  for 
initial  certification  and  recertification. 
we  have  concluded  that  expedited 
ser\'ice  provisions  should  apply  to  all 
households  at  recertification.  This 
pohcy  was  prompted  by  the  realization 
that  some  households  that  move 
between  the  last  time  they  were  certified 
and  the  date  of  their  required 
recertification  might  not  receive 
uninterrupted  benefits.  We  believe  it 
was  the  intent  of  Congress  to  provide 
expedited  service  when  a  household 
would  not  receive  its  next  allotment  by 
its  next  normal  issuance  cycle. 

Many  State  agencies  have  argued  that 
expedited  service  at  recertification  is 
detrimental  to  recipient  households 
because  it  interferes  with  their  normal 
issuance  cycle.  Instead  of  receiving  their 
benefits  at  the  usual  time  each  month, 
households  recertified  for  e.xpedited 
service  often  receive  their  benefits  for 
the  first  month  of  the  new  certification 
period  much  earlier  than  normal.  The 
next  month  they  have  to  wait  longer  to 
receive  benefits.  In  addition,  to  obtain 
expedited  benefits,  some  households 
have  to  pick  up  their  coupons  at  their 
local  assistance  office  instead  of  having 
them  mailed,  which  is  an  inconvenience 
to  the  household.  We  have  determined 
that  because  of  the  requirements  of 
Section  11(e)(2)  of  the  Act,  households 
may  not  be  asked  to  waive  their  right  to 
expedited  service.  Therefore,  State 
agencies  are  not  allowed  to  mail 
expedited  issuance  coupons,  even  at  the 
household's  request  if  such  action 
would  result  in  failure  to  meet  the  five- 
day  requirement  for  delivery  of  benefits. 

State  agencies  have  also  argued  that 
expediting  issuance  for  households  at 
recertification  leads  to  an  increased 
administrative  burden.  In  some  States, 
more  than  50  percent  of  participating 
households  now  meet  the  criteria  for 
expedited  service.  This  has  placed  a 
tremendous  burden  on  State  agencies 
experiencing  severe  budgetary 


constraints,  making  it  difficult  for  them 
to  meet  the  30-day  and  5-day 
requirements  for  initial  applications. 
State  agencies  argue  that  applying 
expedited  screening  requirements  at 
recertification  only  increases  the 
application  processing  problem  without 
providing  a  substantial  t>enefit  to  most 
households. 

In  light  of  the  issues  discussed  alrave. 
we  have  again  reexamined  our  policy 
and  have  concluded  that  not  all 
hou.seholds  must  receive  expedited 
service  at  recertification.  Section 
11(e)(4)  of  the  Act,  7  U.S.C.  2020(e|(4). 
states  that  households  that  appiv  in  a 
timely  fashion  must  receive  thiir 
benefits  no  later  than  one  month  after 
the  receipt  of  their  last  allotment.  We 
believe  that  this  provision  of  the  law. 
which  ensures  that  a  household  that 
punctually  applies  for  recertification 
will  continue  to  receive  its  benefits  in 
its  normal  issuance  cycle,  should  take 
precedence  over  the  requirement  for 
expedited  service. 

We  are  proposing,  therefore,  to  amend 
the  regulations  by  including  a  new 
section.  7  CFR  273.14(f),  which  will 
clarify  that  households  which 
punctually  apply  for  recertification.  or 
who  apply  late  but  within  the 
certification  period,  are  not  entitled  to 
expedited  ser\ice.  However,  households 
which  do  not  apply  for  recertification 
until  the  month  after  their  certification 
period  ends  are  entitled  to  expedited 
service  if  they  are  otherwise  eligible  for 
such  service.  A  conforming  amendment 
to  7  CFR  273.2(i)(4)(iv)  is  also  proposed. 

Retrospective  Suspension — 7  CFR 
273.21(n) 

Current  regulations  at  7  CFR  273.21(n) 
allow  State  agencies  the  option  of 
suspending  issuance  of  benefits  to  a 
household  that  becomes  ineligible  for 
one  month.  State  agencies  that  do  not 
choose  suspension  must  terminate  a 
household's  certification  when  it 
becomes  ineligible,  and  the  household 
must  reapply  to  reestabUsh  its  eligibility 
for  the  Program.  Current  regulations  at 
7  CFR  273.21(o)  provide  that  when  a 
household  is  suspended  based  on 
prospective  ineligibility,  the  State 
agency  shall  not  count  any 
noncontinuing  circumstances  which 
caused  the  prospective  ineligibihty 
when  calculating  the  household's 
Ijenefits  retrospectively  in  a  subsequent 
month. 

The  need  for  suspension  typically 
occurs  when  a  household  paid  weekly 
(or  biweekly)  receives  an  extra  check  in 
a  month  with  five  (or  three)  paydays. 
Under  current  policy.  State  agencies 
which  opt  to  suspend  rather  than 
terminate  a  hou.seholds  participation 
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must  antici  jate  prospectively  which 
month  the  1  lousehold  will  be  ineligible 
and  suspend  the  household's 
participation  for  that  month.  Many  State 
agencies  have  received  waivers  that 
allow  them  to  suspend  the  household 
for  the  issu  mce  month  corresponding  to 
the  budget  nonth  in  which  the 
household  "eceives  the  extra  check.  This 
is  the  meth  3d  used  for  suspension  in  the 
AFDC  prog  -am.  In  an  effort  to  achieve 
consistency  between  the  AFDC  and 
Food  Stamp  Programs,  we  are  proposing 
to  amend  7  CFR  273.21  (n)  to  allow  State 
agencies  th  3  option  of  prospective  or 
retrospective  suspension.  The  option  to 
suspend  and  the  method  of  suspending 
must  be  ap  )lied  Statewide. 

Implement  ition 


Department  is  proposing  that  the 
af  this  rulemaking  must  be 
no  later  than  180  days 
i(iation  of  the  final  rule.  The 

also  proposes  to  allow 
resulting  from 
ition  of  the  provisions  of  the 
be  excluded  from  error 
90  days  from  the  required 
ementjition  date,  in  accordance 
275.12{d)(2)(vii). 


The 
provisions 
implemented 
after  publ 
Departmen ; 
variances 
implement 
final  rule 
analysis  foi 
impl 
with  7  CFF 


t(i 


List  of  Sub  acts 


7  CFR  Part 


Friud, 


procedure. 
Stamps, 
programs 
and  record 
Security 

7  CFR  Parti274 


procedure, 
programs— tsocia 
and  record 
liabilities. 

Accord 
arep    . 

1.  The  ai  thority 
and  274  cofitinues 


ill 


273 


Administrative  practice  and 
Aliens,  Claims,  Food 

Grant  programs — social 
1  'enalties,  Records.  Reporting 
seeping  requirements.  Social 


Administrative  practice  and 

Food  Stamps,  Fraud,  Grant 

social  programs.  Reporting 

I  ceeping  requirements,  State 


gly,  7  CFR  parts  273  and  274 
to  be  amended  as  follows: 
citation  of  parts  273 
to  read  as  follows: 

Authority!  7  U.S.C.  2011-2032. 


PART  27:^4-CERTIFICAT10N  OF 
ELIGIBLE  HOUSEHOLDS 


last 


2.  In  §2 

a.  A  nevM 
added 

b.  A  new 
of  paragraj  h 

c.  The 
{f)(8](i)(A) 
words  "in 
inconsistent 
their  place 

d.  The  sfcond 
(n(8)(i)(C) 


3.2: 

paragraph  (c](2)(iii)  is 


sentence  is  added  to  the  end 
(n(l)(v). 

sentence  of  paragraph 
is  amended  by  removing  the 
( omplete,  inaccurate, 

,  or  outdated"  and  adding  in 
the  word  "questionable". 

sentence  of  paragraph 
s  amended  by  removing  the 


words  "incomplete,  inaccurate, 
inconsistent,  or  outdated"  and  adding  in 
their  place  the  word  "questionable". 

e.  Paragraph  (f)(8)(ii)  is  amended  by 
removing  the  words  "incomplete, 
inaccurate,  inconsistent,  or  outdated" 
and  adding  in  their  place  the  word 
"questionable". 

f.  Paragraphs  (i)(4)(iii)(A),  (i){4)(iii)(B), 
and  (i)(4)(iii)(C)  are  revised. 

g.  New  paragraphs  (i)(4){iii)(D), 
(i)(4)(iii)(E).  and  (i)(4)(iii)(F)  are  added. 

h.  A  new  sentence  is  added  at  the  end 
of  paragraph  (i)(4)(iv). 

The  additions  and  revisions  read  as 
follows: 

§  273.2.    Application  processing. 

*  »         *         *         « 

(c)  Filing  an  application.  *   *   * 

(2)  Contacting  the  food  stamp  office. 

*  *   * 

(iii)  In  State  agencies  that  elect  to 
have  Statewide  residency,  as  provided 
in  §  273.3,  the  application  processing 
timeframes  begin  when  the  application 
is  filed  in  any  food  stamp  office  in  the 
State. 

*  *        •        •        * 

(f)  Verification.  *  *  * 

(\)  Mandatory  verification.  *  *  * 

(v)  Social  security  numbers.  *   *   *  A 

completed  SSA  Form  2853  shall  be 

considered  proof  of  application  for  an 

SSN  for  a  newborn  infant. 

***** 

(i)  Expedited  Sen'ice.  *   •   * 

(4)  Special  procedures  for  expediting 
service.  •  *   * 

(iii)*  *  * 

(A)  For  households  applying  on  or 
before  the  15th  of  the  month,  the  Stale 
agency  may  assign  a  one-month 
certification  period  or  assign  a  normal 
certification  period.  Satisfaction  of  the 
verification  requirements  may  be 
postponed  until  the  second  month  of 
participation.  If  a  one-month 
certification  period  is  assigned,  the 
notice  of  eligibility  may  be  combined 
with  the  notice  of  expiration  or  a 
separate  notice  may  be  sent.  The  notice 
of  eligibility  must  e.xplain  that  the 
household  has  to  satisfy  any  verification 
requirements  that  were  postponed.  For 
subsequent  months,  the  household  must 
reapply  and  satisfy  any  verification 
requirements  which  were  postponed  or 
be  certified  under  normal  processing 
standards.  During  the  interview,  the 
State  agency  should  give  the  household 
a  recertification  form  and  schedule  an 
appointment  for  a  recertification 
interview.  If  the  household  does  not 
satisfy  the  postponed  verification 
requirements  and  does  not  appear  for 
the  interview,  the  State  agency  does  not 
need  to  contact  the  household  again. 


(B)  For  households  applying  after  the 
15th  of  the  month,  the  State  agency  may 
assign  a  2-month  certification  period  or 
a  normal  certification  period  of  no  more 
than  12  months.  Verification  may  be 
postponed  until  the  third  month  of 
participation,  if  necessary,  to  meet  the 
expedited  timeframe.  If  a  two-month 
certification  period  is  assigned,  the 
notice  of  eligibility  may  be  combined 
with  the  notice  of  expiration  or  a 
separate  notice  may  be  sent.  The  notice 
of  eligibility  must  explain  that  the 
household  is  obligated  to  satisfy  the 
verification  requirements  that  were 
postponed.  For  subsequent  months,  the 
household  must  reapply  and  satisfy  the 
verification  requirements  which  were 
postponed  or  be  certified  under  normal 
processing  standards.  During  the 
interview,  the  State  agency  should  give 
the  household  a  recertification  form  and 
schedule  an  appointment  for  a 
recertification  interview.  If  the 
household  does  not  satisfy  the 
postponed  verification  requirements 
and  does  not  attend  the  interview,  the 
State  agency  does  not  need  to  contact 
the  household  again.  When  a 
certification  period  of  longer  than  2 
months  is  assigned  and  verification  is 
postponed,  households  must  be  sent  a 
notice  of  eligibility  advising  that  no 
benefits  for  the  third  month  will  be 
issued  until  the  postponed  verification 
requirements  are  satisfied.  The  notice 
must  also  advise  the  household  that  if 
the  verification  process  results  in 
changes  in  the  household's  eligibility  or 
level  of  benefits,  the  State  agency  will 
act  on  those  changes  without  advance 
notice  of  adverse  action.  If  the  State 
agency  chooses  to  exercise  the  option  to 
require  a  second  application  in 
accordance  with  the  introductory  text  of 
paragraph  (i)(4)(iii)  of  this  section,  it 
shall  act  on  that  application  starting 
with  the  first  month  after  the  current 
certification  period  expires.  If  the 
household  is  eligible,  the  State  agency 
shall  issue  benefits  within  five  working 
days  of  the  receipt  of  the  necessary 
verification.  When  the  postponed 
verification  requirements  are  not 
completed  within  30  days  after  the  end 
of  the  household's  last  certification 
period,  the  State  agency  shall  terminate 
the  household's  participation  and  shall 
issue  no  further  benefits. 

(C)  Households  which  apply  for 
initial  month  benefits  (as  described  in 
§  273.10(a))  after  the  15th  of  the  month, 
are  processed  under  standard  processing 
timeframes,  have  completed  the 
application  and  have  satisfied  all 
verification  requirements  within  30 
days  of  the  date  of  appUcation,  and  have 
been  determined  eligible  to  receive 


benefits  for  the  initial  month  of 
application  and  the  next  subsequent 
month,  shall  be  issued  a  combined 
allotment  which  includes  prorated 
l)enefits  for  the  month  of  application 
and  benefits  for  the  first  full  month  of 
participation.  The  benefits  shall  be 
issued  in  accordance  with  §  274.2(c)  of 
this  chapter. 

(D)  Households  which  apply  for 
initial  benefits  (as  described  in 

§  273.10(a))  after  the  15th  of  the  month, 
are  processed  under  expedited  service 
procedures,  have  completed  the 
application,  and  have  been  determined 
eligible  to  receive  benefits  for  the  initial 
month  and  the  next  subsequent  month, 
shall  receive  a  combined  allotment 
consisting  of  prorated  benefits  for  the 
initial  month  of  application  and  benefits 
for  the  first  full  month  of  participation 
within  the  expedited  service  timeframe. 
If  necessary,  verification  will  be 
postponed  to  meet  the  expedited 
timeframe.  The  benefits  shall  be  issued 
in  accordance  with  §  274.2(c)  of  this 
chapter. 

(E)  The  provisions  of  paragraphs 
(i)(4)(iii)(C)  and  (i)(4)(iii){D)  of  this 
section  do  not  apply  to  households 
which  have  been  determined  ineligible 
to  receive  benefits  for  the  month  of 
application  or  the  following  month,  or 
to  households  who  have  not  satisfied 
the  postponed  verification 
requirements.  Households  eligible  for 
expedited  service  may,  however,  receive 
benefits  for  the  initial  month  and  next 
subsequent  month  under  the 
verification  standards  of  paragraph  (i)(4) 
of  this  section.  R°nefits  of  less  than  ten 
dollars  ($10)  shall  not  be  issued  to  a 
household  under  the  provisions  of 
paragraphs  (i)(4)(iii)(C)  and  (i)(4)(iii)(D) 
of  this  section. 

(F)  In  a  State  with  staggered  issuance, 
if  a  household  applies  after  the  15th  of 
the  month  and  is  certified  for  more  than 
two  months,  it  shall  be  issued  its  third 
month's  benefits  on  the  first  working 
day  of  the  third  calendar  month,  not  the 
staggered  issuance  date.  If  the  State 
agency  chooses  to  exercise  the  option  to 
require  a  second  application  in 
accordance  with  paragraph  (i)(4)(iii)  of 
this  section  and  receives  the  application 
before  the  third  month,  it  shall  not  deny 
the  application  but  hold  it  pending  until 
the  third  month.  The  State  agency  will 
issue  the  third  month's  benefits  within 
five  working  days  from  receipt  of  the 
necessary  verification  information  but 
not  before  the  first  day  of  the  month.  If 
the  postponed  verification  requirements 
are  not  completed  within  45  days  of  the 
date  of  application,  the  State  agency 
shall  terminate  the  household's 
participation  and  shall  issue  no  further 
bi.T.efits. 


(iv)  *   •   •  State  agencies  shall  apply 
the  provisions  of  this  section  at 
recertification  if  a  household  does  not 
apply  for  recertification  until  the  month 
after  its  certification  period  ends. 
***** 

3.  In  §273.3: 

a.  The  existing  undesignated 
paragraph  is  designated  as  paragraph 
(a),  and  is  further  amended  by  removing 
the  first  sentence  and  adding  two 
sentences  in  its  place. 

b.  Paragraph  (b)  is  added. 
The  additions  read  as  follows: 

§  273.3    Residency. 

(a)  A  household  shall  live  in  the  State 
in  which  it  files  an  application  for 
participation.  The  State  agency  may  also 
require  a  household  to  file  an 
application  for  participation  in  a 
specified  project  area  (as  defined  in 
§271.2  of  this  chapter)  or  office  within 
the  State.  *  *   * 

(b)  When  a  household  moves  within 
the  State,  the  State  agency  may  require 
the  household  to  reapply  in  the  new 
project  area  or  it  may  transfer  the 
household's  casefile  to  the  new  project 
area  and  continue  the  household's 
certification  without  reapplication.  If 
the  State  agency  chooses  to  transfer  the 
case,  it  shall  act  on  changes  in 
household  cirt:umstances  resulting  from 
the  move  in  accordance  with  §  273.12(c) 
or  §  273.21.  It  shall  also  ensure  that 
duplicate  participation  does  not  occur 
in  accordance  with  §  272.4(0  of  this 
chapter,  and  that  the  transfer  of  a 
household's  case  shall  not  adversely 
affect  the  household. 

4.  In  §  273.6,  a  new  paragraph  (b)(4) 
is  added  to  read  as  follows: 

§273.6    Social  security  numbers. 

***** 

(b)  Obtaining  SSNs  for  food  stamp 
household  members.  •   •   • 

(4)  If  the  household  is  unable  to 
provide  proof  of  application  for  an  SSN 
for  a  newborn,  the  household  must 
provide  the  SSN  or  proof  of  application 
at  the  next  recertification.  If  the 
household  is  unable  at  the  ne.xt 
recertification  to  provide  proof  of 
application,  the  State  agency  shall 
determine  if  the  good  cause  provisions 
of  paragraph  (d)  of  this  section  are 
applicable. 
***** 

J.  In  §  273.8,  the  first  sentence  of 
paragraph  (n)(2)  is  revised  to  read  as 
follows: 

§  273.8    Resource  eligibility  standards. 

***** 

(e)  Exclusions  from  resources.  '   '   * 
(2)  Household  goods,  personal  effects, 
the  cash  value  of  life  insuranco  poHcios. 


one  burial  plot  per  household  member, 
and  the  value  of  one  bona  fide  funeral 
agreement  per  household  member, 
provided  that  the  agreement  does  not 
exceed  $1500  in  equity  value,  in  which 
event  the  value  above  $1500  is  counted. 


7.  In  §273.10: 

a.  The  second  sentence  of  paragraph 
(a)(l)(iv)  is  amended  by  adding  the 
words  "second  full"  after  the  words 
"benefits  for  the". 

b.  Paragraph  (a)(l)(iv)  is  further 
amended  by  removing  thfe  third  and 
fourth  sentences. 

c.  Paragraph  (c)(2)(iii)  is  revised. 

d.  A  new  sentence  is  added  at  the  end 
of  paragraph  (c)(3)(ii); 

e.  A  new  sentence  is  added  to  the  end 
of  paragraph  (0(3).  and  four  new 
paragraphs.  (0(3)(i).  (0(3)(ii).  (0(3)(iJi). 
and  (0(3)(iv)  are  added;  and 

f.  The  first  sentence  of  paragraph 
(g)(2)  is  amended  by  adding  the  words 
"if  the  household  has  complied  with  all 
recertification  requirements"  after 
"current  certification  j>eriod." 

The  additions  and  revision  read  as 
follows: 

§273.10    Determining  household  eligibility 
and  t>enefit  levels. 

ft         *         •         ft         * 

(c)  Determining  income.  *   •   • 

(2)  Income  only  in  month  received. 

*   *   • 

(iii)  Households  receiving  income  on 
a  recurring  monthly  or  semimonthly 
basis  shall  not  have  their  monthly 
income  varied  merely  because  of 
changes  in  mailing  cycles  or  pay  dates 
or  because  weekends  or  holidays  cause 
additional  payments  to  be  receivnd  in  a 
month. 
[2)  Income  averaging.  *   '   * 
(ii)  •   *  *  Contract  income  which  is 
not  the  household's  annual  income  ami 
is  not  paid  on  an  hourly  or  piecework 
basis  shall  be  prorated  over  the  perio<l 
the  incom.e  is  intended  to  cover. 
***** 

(0  Certification  periods.  •   •   »     ' 
(3)*   •   •  To  align  the  PA  or  GA  and 
food  stamp  recertification,  the  Stale 
agency  may  do  the  following: 

(i)  When  the  household's  eligibility 
for  P.A.  or  G.\  has  been  determined,  the 
State  agency  may  review  the 
household's  food  stamp  eligibility.  If 
eligibility  factors  remain  the  same,  the 
household's  certification  period  can  be 
extended  up  to  an  additional  12  months 
to  align  the  household's  food  st.mip 
recertification  with  its  P.A/GA 
redetermination.  The  State  agency 
would  be  required  to  send  a  notice 
informing  the  household  of  chanj^rsin 
its  certification  period.  At  the  end  of  the 
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extended  cer  iRcation  period  the 
household  m  ust  be  sent  a  Notice  of 
Expiration  ai  d  must  be  recertified 
before  being  sligible  for  further  food 
stamp  assistance,  even  if  the  PA/GA 
redeterminat  on  is  not  set  to  expire. 
This  procedure  may  also  be  used  to 
ahgn  a  household's  PA/GA  and  food 
stamp  certifi(ation  periods  if  those 
certification  )eriods  are  no  longer 
aligned  as  a  i  esult  of  the  household's 
failure  to  cor  iply  with  the  PA/GA 
redeterminat  on  requirements. 

(ii)  Except  as  specified  in  paragraph 
(f)(3){iii)  of  d lis  section.  State  agencies 
may  assign  h  juseholds  food  stamp 
certification  )eriods  that  expire  die 
month  follov  ing  the  household's 
required  PA/3A  redetermination, 
provided  the  food  stamp  certification 
period  does  i  lot  exceed  1  year.  If  a  PA/ 
GA  househol  d  has  not  had  its  PA/GA 
redeterminat  on  by  the  end  of  the  11th 
month  following  its  initial  certification 
or  its  last  redBtermination  for  food 
stamps,  the  S  tate  agency  shall  send  the 
household  a  lotice  of  expiration  of  its 
food  stamp  c  jrtification  period  and 
recertify  the  lousehold  in  accordance 
with  the  proi  isions  of  §  274.14  of  this 
chapter.  • 

(iii)  State  a  gencies  which  have  a 
monthly  rep(»rting  system  and, 
therefore,  all  dw  more  than  1  year  to 
elapse  before  redetermining  their  PA/ 
GA  cases,  bu  t  which  can  predict  with 
certainty  in  i  I'hich  month  the  PA/GA 
redeterminat  ion  v^ill  take  place,  may 
assign  PA/G,  ^  food  stamp  households 
definite  food  stamp  certification  periods 
that  expire  a  the  end  of  the  month 
following  th(  I  month  in  which  the  PA/ 
GA  redeterm  ination  is  scheduled.  If  for 
any  reason  die  PA/GA  redetermination 
is  not  made  ly  the  end  of  the  month  for 
which  it  was  scheduled,  the  State 
agency  shall  send  the  household  a 
notice  of  exp  iration  of  its  food  stamp 
certification  jeriod  and  recertify  the 
household  ir  accordance  with  the 
provisions  o  §274.14  of  this  chapter. 

(iv)  If  a  ho  J-sehold  reports  a  change  in 
circumstanci  i  for  PA/GA,  the  State 
agency  may  eview  the  household's  food 
stamp  eligib  lity  at  the  same  time.  The 
household  w  ill  be  required  to  submit  a 
recertificatio  n  form  for  food  stamps  and 
to  undergo  a  face-to- face  interview.  If 
the  househo  d  is  determined  eligible,  its 
old  certification  period  shall  be 
terminated  and  a  new  period  not  to 
exceed  12  m  anths  shall  be  assigned. 


8.  In  §273  11. 

a.  The  hea  ding 
revised; 

b.  The  intioductory 
(b)(l)(ii)  is  revised. 
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of  paragraph  (b)  is 
text  of  paragraph 


c.  Paragraph  (b)(l)(ii)(B)  is  amended 
by  removing  the  period  at  the  end  of  the 
paragraph  and  adding  in  its  place  a 
semicolon  and  the  word  "or". 

d.  A  new  paragraph  (b)(l)(ii)(C)  is 
added; 

e.  A  new  paragraph  (b)(2)  is  added. 
The  revisions  and  additions  are  as 

follows: 

§  273.1 1    Action  on  Households  with 
Special  Circumstances. 

»        •        *        »        • 

(b)  Households  with  income  from 
boarders  and  day  care.  (1)  Household 
\\ith  boarders.  *  *  * 

(ii)  Cost  of  doing  business.  In 
determining  the  income  received  from 
boarders,  the  State  agency  shall  exclude 
the  portion  of  the  boarder  payment  that 
is  a  cost  of  doing  business.  Provided 
that  the  amount  allowed  as  a  cost  of 
doing  business  shall  not  exceed  the 
payment  the  household  receives  from 
the  boarder  for  lodging  and  meals,  the 
cost  of  doing  business  shall  be  equal  to 
one  of  the  following: 

•  •        •        *        * 

(C)  a  flat  amount  or  fixed  percentage 
of  the  gross  income,  provided  that  the 
method  used  to  determine  the  flat 
amount  or  fixed  percentage  is  objective 
and  justifiable  and  is  stated  in  the 
State's  food  stamp  manual.  However,  if 
the  applicant  or  recipient  requests  use 
of  the  verified  actual  amount,  the  State 
agency  shall  use  the  actual  amount. 

•  «        «        •        * 

(2)  Income  from  day  care.  Households 
deriving  income  from  day  care  may 
elect  one  of  the  following  methods  of 
determining  the  cost  of  meals  provided 
to  the  individuals: 

(i)  Actual  documented  costs  of  meals; 

(ii)  A  standard  per  day  amount  based 
on  estimated  per  meal  costs;  or 

(iii)  Current  reimbursement  amounts 
used  in  the  Child  and  Adult  Care  Food 
Program. 

•  •        «        *        • 

9.  In  §  273.13.  a  new  paragraph  (b)(15) 
is  added  to  read  as  follows: 

§  273.13    Notice  of  adverse  action. 

«         •         *         •         * 

(b)  Exemptions  from  notice.  *  *  * 
(15)  The  household's  address  is 
unknown  and  mail  directed  to  it  has 
been  returned  by  the  post  office 
indicating  no  known  forwarding 
address.  The  household's  benefits  must, 
however,  be  made  available  to  it  within 
five  working  days  if  the  household 
contacts  the  State  agency  during  the 
payment  period  covered  by  a  returned 
benefit. 

10.  §  273.14  is  revised  to  read  as 
follows: 


§273.14    Recertiflcation 

(a)  General.  No  household  may 
participate  beyond  the  expiration  of  the 
certification  period  assigned  in 
accordance  with  §  273.10(f)  without  a 
determination  of  eligibility  for  a  new 
period.  The  State  agency  must  establish 
procedures  for  notifying  households  of 
expiration  dates,  providing 
rccertification  forms,  scheduling 
interviews,  and  recertifying  eligible 
households  prior  to  the  expiration  of 
certification  periods.  Households  must 
apply  for  recertification  and  comply 
with  interview  and  verification 
requirements. 

(b)  Recertification  process. 
(1)  Notice  of  expiration. 

(i)  The  State  agency  shall  provide 
households  certified  for  one  month  or 
certified  in  the  second  month  of  a  two- 
month  certification  period  a  notice  of 
expiration  (NOE)  at  the  time  of 
certification.  The  State  agency  shall 
provide  other  households  the  NOE 
before  the  first  day  of  the  last  month  of 
the  certification  period,  but  not  before 
the  first  day  of  the  next-  to-the-last 
month.  Jointly  processed  PA  and  GA 
households  need  not  receive  a  separate 
food  stamp  notice  if  they  are  recertified 
for  food  stamps  at  the  same  time  as  their 
PA  or  GA  redetermination. 

(ii)  Each  State  agency  shall  develop  a 
NOE.  A  model  fonm  (Form  FCS-439)  is 
available  from  FCS.  The  NOE  must 
contain  the  following: 

(A)  the  date  the  certification  period 
expires; 

(B)  the  date  by  which  a  household 
must  submit  an  application  for 
recertification  in  order  to  receive 
uninterrupted  benefits; 

(C)  the  consequences  of  failure  to 
apply  for  recertification  in  a  timely 
manner; 

(D)  notice  of  the  right  to  receive  an 
application  form  upon  request  and  to 
have  it  accepted  as  long  as  it  contains 
a  signature  and  a  legible  name  and 
address; 

(E)  information  on  alternative 
submission  methods  available  to 
households  which  cannot  come  into  the 
certification  office  or  do  not  have  an 
authorized  representative  and  how  to 
exercise  these  options; 

(F)  the  address  of  the  office  where  the 
application  must  be  filed; 

(G)  the  household's  right  to  request  a 
fair  hearing  if  the  recertification  is 
denied  or  if  the  household  objects  to  the 
benefit  issuance; 

(H)  notice  that  any  household 
consisting  only  of  Supplemental 
Security  Income  (SSI)  applicants  or 
recipients  is  entitled  to  apply  for  food 
stamp  recertification  at  an  office  of  the 
Social  Security  Administration; 


(1)  notice  that  failure  to  attend  an 
interview  may  result  in  delay  or  denial 
of  benefits;  and 

(J)  notice  that  the  household  is 
responsible  for  rescheduling  a  missed 
interview  and  for  providing  required 
verification  information. 

(iii)  To  expedite  the  recertification 
process.  State  agencies  are  encouraged 
to  send  a  recertification  form,  an 
interview  appointment  letter,  and  a 
statement  of  needed  verification 
reguired  by  §  273.2(c)(5)  with  the  NOE. 

(2)  Recertification  form. 

(i)  The  State  agency  shall  provide 
each  household  with  a  recertification 
form  to  obtain  all  information  needed  to 
determine  eligibility  and  benefits  for  a 
new  certification  period.  This  form  can 
only  be  used  by  households  which  are 
applying  for  recertification  before  the 
end  of  their  current  certification  period. 
Recertification  forms  must  be  approved 
by  FCS  as  required  by  §  273.2(b)(3).  The 
recertification  form  must  elicit  from  the 
household  sufficient  information 
regarding  household  composition, 
income  and  resources  that,  when  added 
to  information  already  contained  in  the 
casefile.  will  ensure  an  accurate 
determination  of  eligibility  and  benefits. 
The  information  required  by 
§  273.2(b)(1)  (i),  (ii).  (iii),  (iv)  and  (v) 
must  be  included  on  the  recertification 
form.  The  information  regarding  the 
Income  and  Eligibility  Verification 
System  in  §  273.2(b)(2)  may  be  provided 
on  a  separate  form.  A  combined  form  for 
PA  and  GA  households  may  be  used  in 
accordance  with  §273.2(j).  Monthly 
reporting  households  shall  be  recertified 
as  provided  in  §273. 21(q).  State     , 
agencies  may  use  the  same  form  for 
households  required  to  report  changes 
in  circumstances  and  monthly  reporting 
households. 

(ii)  The  State  agency  may  request  that 
the  household  bring  the  recertification 
form  to  the  interview  or  return  the  form 
by  a  specified  date  (not  less  than  15 
days  after  receipt  of  the  form). 

(3)  Interview,  (i)  As  part  of  the 
recertification  process,  the  State  agency 
shall  conduct  a  face-to-face  interview 
with  a  member  of  each  household.  The 
face-to-face  interview  may  be  waived  in 
accordance  with  §  273.2(e).  The  State 
agency  may  also  waive  the  face-to-face 
interview  for  a  household  that  has  no 
earned  income  if  all  of  its  members  are 
elderly  or  disabled.  The  State  agency 
has  the  option  of  conducting  a 
telephone  interview  or  a  home  visit  for 
those  households  for  whom  the  office 
interview  is  waived.  However,  a 
household  that  requests  a  face-to-facc 
interview  must  be  granted  one. 

(ii)  If  a  household  receives  PA/GA 
and  will  be  recertified  more  than  once 


in  a  12-month  period,  the  State  agency 
may  choose  to  conduct  a  face-to-face 
interview  with  that  household  only 
once  during  that  period.  The  face-to-face 
inter\'iew  shall  be  conducted  at  the 
same  time  that  the  household  receives  a 
face-to-face  interview  for  PA/GA 
purposes.  At  any  other  recertification 
during  that  year  period,  the  State  agency 
may  interview  the  household  by 
telephone  or  conduct  a  home  visit. 
However,  a  household  that  requests  a 
face-to-face  interview  must  be  granted 
one. 

(iii)  If  a  household  does  not  appear  for 
an  interview  scheduled  before  it  has 
submitted  a  recertification  form,  the 
State  agency  must  reschedule  the 
interview.  State  agencies  shall  schedule 
interviews  so  that  the  household  has  at 
least  10  days  after  the  interview  in 
which  to  provide  verification  before  the 
certification  period  expires. 

(4)  Verification.  Information  provided 
by  the  household  shall  be  verified  in 
accordance  widi  §273.2(f)(8)(i).  The 
State  agency  shall  provide  the 
household  a  notice  of  required 
verification  as  provided  in  273.2(c)(5) 
and  notify  the  household  of  the  date  by 
which  the  verification  requirements 
must  be  satisfied.  The  household  must 
be  allowed  a  minimum  of  10  days  to 
provide  required  verification 
information. 

(c)  Timely  application  for 
recertification. 

(1)  Households  reporting  required 
changes  in  circumstances  that  are 
certified  for  one  month  or  certified  in 
the  second  month  of  a  two-month 
certification  period  shall  have  15  days 
from  the  date  the  NOE  is  received  to  file 
a  timely  application  for  recertification. 

(2)  Other  households  reporting 
required  changes  in  circumstances  that 
submit  applications  by  the  15th  day  of 
the  last  month  of  the  certification  period 
shall  be  considered  to  have  made  a 
timely  application  for  recertification. 

(3)  For  monthly  reporting  households, 
the  filing  deadline  shall  be  either  the 
15th  of  the  last  month  of  the 
certification  period  or  the  normal  date 
for  filing  a  monthly  report,  at  the  State 
agency's  option.  The  option  chosen 
must  be  uniformly  applied  to  the  Slate 
agency's  entire  monthly  reporting 
caseload. 

(4)  For  households  consisting  of 
applicants  or  recipients  of  SSI  who 
apply  for  food  stamp  recertification  at 
offices  of  the  SSA  in  accordance  with 
§273.2(k)(l).  an  application  shall  be 
considered  filed  for  normal  processing 
purposes  when  the  signed  application  is 
received  by  the  SSA. 

(d)  Timely  processing 


(1)  Households  that  were  certified  for 
one  month  or  certified  for  two  months 
who  are  in  the  second  month  of  the 
certification  period  and  have  met  all 
required  application  procedures  shall  be 
notified  of  their  eligibility  or 
ineligibility.  Eligible  households  shall 
be  provided  an  opportunity  to  receive 
benefits  no  later  than  30  calendar  days 
after  the  date  the  household  received  its 
last  allptment. 

(2)  Other  households  that  have  met  all 
application  requirements  shall  be 
notified  of  their  eligibility  or 
ineligibility  by  the  end  of  their  current 
certification  period.  In  addition,  the 
State  agency  shall  provide  households 
that  are  determined  eligible  an 
opportunity  to  participate  by  the 
household's  normal  issuance  cycle  in 
the  month  following  the  end  of  its 
current  certification  period. 

(e)  Delayed  processing. 

(1)  Delays  caused  by  the  State  agency 
Households  which  have  submitted  an 
application  for  recertification  in  a 
timely  manner  but,  due  to  State  agency 
error,  are  not  determined  eligible  in 
sufficient  time  to  provide  for  issuance  of 
benefits  by  the  household's  next  normal 
issuance  date  shall  receive  an 
immediate  opportunity  to  participate 
upon  being  determined  eligible,  and  the 
allotment  shall  not  be  prorated.  If  the 
household  was  unable  to  participate  for 
the  month  following  the  expiration  of 
the  certification  period  because  of  State 
agency  error,  the  household  is  entitled 
to  restored  benefits. 

(2)  Delays  caused  by  the  household. 
(i)  If  a  household  does  not  submit  a 

new  application  by  the  end  of  the 
certification  period,  the  State  agency 
must  close  the  case  without  furthnr 
action. 

(ii)  If  a  recertification  form  is 
submitted  more  than  one  month  after 
the  filing  deadline,  it  shall  be  treated  thf 
same  as  an  application  for  initial 
certification.  In  accordance  with 
§273.10(a)(l)(ii).  the  household's 
benefits  shall  not  be  prorated  unless 
there  has  been  a  break  of  more  than  one 
month  in  the  household's  certification. 

(iii)  .\  household  which  submits  an 
application  by  the  filing  deadline  but 
does  not  appear  for  an  inler\iew 
scheduled  after  the  application  has  been 
filed,  or  does  not  submit  verification 
within  the  required  timeframe,  loses  its 
ri^ht  to  uninterrupted  benefits.  The 
Slate  agency  has  three  options  for 
handling  such  cases: 

[A]  .Send  the  household  a  denial 
notice  as  soon  as  the  household  fails  tn 
appear  for  an  interview  or  submit 
required  verification  information.  If  the 
interview  is  completed,  or  the 
household  provides  the  required 
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verification  information  within  30  days 
of  the  date  ( if  application  and  is 
determined  eligible,  the  household  must 
be  reinstate  i  and  receive  benefits  within 
30  calendar  days  after  the  apphcation 
was  filed  or  within  10  days  of  the  date 
the  intervie  n  is  completed  or  required 
verification  information  is  provided, 
whichever  is  later.  In  no  event  shall  a 
subsequent  period's  benefits  be 
provided  hi  fore  the  end  of  the  current 
certificatior  period. 

(B)  Deny  he  household's 
recertificati  jn  application  at  the  end  of 
the  last  moi  ith  of  the  current 
certificatior  period.  The  State  agency 
may  on  a  St  atewide  twsis  either  require 
households  to  submit  new  applications 
to  continue  benefits  or  reinstate  the 
households  without  requiring  new 
application  >  if  the  households  have 
been  interv  ewed  and  have  provided  the 
requirmi  \e  ification  information  within 
30  days  aitc  r  the  applications  have  been 
denied. 

(C)  Deny  he  household's 
recertificati  m  request  30  days  after 
application  The  State  aguncy  may  on  a 
Statewide  b  isis  either  require 
households  to  submit  new  applications 
to  continue  benefits  or  reinstate 
households  without  requiring  new 
application: ;  if  such  households  have 
been  interv  ewed  and  have  provided  the 
required  ve  ification  within  30  days 
after  the  ap  >lications  have  been  denied. 

(f)  Exped  ted  service.  A  Slate  agency 
is  not  requi  ed  to  apply  the  expedited 
service  pro^  isions  of  §  273. 2(i)  at 
recertificati  )n  if  the  household  applies 
in  a  timely  nanner  for  reccrtification  or 
applies  late  but  within  the  certification 
period. 

11.  In  §2  '3.21,  paragraph  (n)(l)  is 
amended  b]  adding  a  sentence  to  the 
end  of  the  j  aragraph  to  read  as  follows: 

§273.21    Mqnthly  Reporting  and 
Retrospectivie  Budgeting  (MRRB). 


(n)  Suspeh 

(D*   • 
Statewide 
household' 
for  the 
retrospecti 
corres 
which  the 


basis  I 


issui  Jice 


vely 


sjon.  "   -   - 
The  State  agency  may  on  a 

either  suspend  the 
certification  prospectively 
month  or 

for  the  issuance  month 
pond  ng  to  the  budget  month  in 
r  oncontinuing  circumstance 


occurs. 


PART  2744ISSUANCE  AND  USE  OF 
COUPONS 

12.  In§2t4.2: 

a.  Paragra  }hs  (b)(2).  (b)(3),  and  (b)(4) 
are  remove<  . 

b.  Paragraphs  {b)(l).  (c),  (d).  and  (e) 
are  redesigr  ated  paragraphs  (b).  (d).  (e). 
and  (f),  resp  ectively 
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c.  Two  sentences  are  added  to  the  end 
of  newly  redesignated  paragraph  (b). 

d.  A  new  paragraph  (c)  is  added. 
The  additions  read  as  follows: 

§  274.2    Providing  t>enerits  to  participants. 

*  *        «        «        * 

(b)  *  *  *  For  households  entitled  to 
expedited  service,  the  State  agency  shall 
make  available  to  the  household 
coupons  or  an  ATP  card,  not  later  than 
the  fif^h  calendar  day  following  the  date 
the  application  was  filed.  Whatever 
system  a  State  agency  uses  to  ensure 
meeting  this  delivery  standard  shall  be 
designed  to  allow  a  reasonable 
opportunity  for  redemption  of  ATPs  no 
later  than  the  fifth  calendar  day 
following  the  day  the  application  was 
filed. 

(c)  Combined  allotments.  For  those 
households  which  are  to  rrcoive  a 
combined  allotment,  the  State  agency 
shall  provide  the  benefits  for  both 
months  as  an  aggregate  (one)  allotment, 
or  as  two  separate  allotments  made 
available  at  the  same  time,  in 
accordance  with  the  timeframes 
specified  in  S273.2(i)  of  this  chapter. 

*  *        *        «        • 

Dated:  January  4,  1995. 
Ellen  Haas, 

Under  Secretary  for  Food,  Nutrition,  and 
Consumer  Scn'ices. 
|FR  Doc.  95-635  Filed  1-10-95,  8:45  am] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1700 

Proposed  Requirements  for  Child- 
Resistant  Packaging;  Packages 
Containing  250  mg  or  More  of 
Naproxen:  Extension  of  Conrtment 
Period 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Notice  of  extension  of  comment 
period. 

SUMMARY:  On  November  14,  1994,  the 
Commission  issued  a  proposed  rule 
under  the  Poison  Prevention  Packaging 
Act  to  require  child-resistant  packaging 
for  naproxen  preparations  containing 
250  mg  or  more  of  naproxen  per 
package.  The  Commission  had  specified 
that  comments  should  be  submitted  by 
January  30,  1995.  After  receiving  a 
request  to  e.xtend  the  comment  period, 
the  Commission  has  decided  to  do  so. 
and  it  will  permit  comments  until 
March  1. 1995. 


DATES:  Coimnents  on  the  proposal 
should  be  submitted  not  later  than 
March  1, 1995. 

ADDRESSES:  Comments  should  be 
mailed  to  the  Office  of  the  Secretary. 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207-0001,  or 
delivered  to  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
room  502.  4330  East  West  Highway, 
Bethesda.  Maryland  20814.  telephone 
(301) 504-0800. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Ferrante,  Ph.D..  Directorate 
for  Health  Sciences.  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207;  telephone  (301)  504-0477  ext. 
1199. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  recently  published  in  the 
Federal  Register  proposed  requirements 
for  special  packaging  (also  known  as 
child  resistant  packaging)  for  naproxen 
preparations  containing  250  mg  or  more 
of  naproxen  per  package.  59  FR  56445. 

These  proposed  requirements  were 
issued  under  the  authority  of  the  Poison 
Prevention  Packaging  Act  (PPPA).  15 
U.S.C.  1471-1476.  The  PPPA  authorizes 
the  Commission  to  establish  standards 
for  the  special  packaging  of  any 
household  substance  if  (1)  the  degree  or 
nature  of  the  hazard  to  children  in  the 
availability  of  such  substance,  by  reason 
of  its  packaging,  is  such  that  special 
packaging  is  required  to  protect  children 
from  serious  personal  injury  or  serious 
illness  resulting  from  handling, ^sing. 
or  ingesting  such  substance  and  (2)  the 
special  packaging  is  technically  feasible 
practicable,  and  appropriate  for  the 
substance.  15  U.S.C.  1472(a). 

The  November  14, 1994,  Federal 
Register  notice  provides  details 
concerning  toxicity,  dosage,  and 
packaging  of  naproxen.  The  notice  also 
discusses  findings  that  the  PPPA 
requires  the  Commission  to  make 
concerning  (1)  the  hazard  to  children 
presented  by  the  substances;  (2)  the 
technical  feasibility,  practicability,  and 
appropriateness  of  special  packaging; 
and  (3)  the  reasonableness  of  the 
proposed  standard. 

The  Commission  received  a  request 
from  the  Syntex  Corporation  ("Syntex") 
asking  for  an  extension  of  the  comment 
period  allowed  for  the  proposed 
requirements.  Syntex  and  Proctor  & 
Gamble  jointly  have  three  years 
exclusivity  to  manufacture  and  market 
the  only  over-the-counter  naproxen 
product.  Syntex  stated  that  since  it  has 
recently  been  acquired  by  Hoffmann-L,a 
Roche,  Ltd.,  additional  time  is  necessary 
for  preparation  and  review  of  comments 
by  the  new  management.  Syntex 


requested  a  30  day  extension  to  the 
comment  period. 

The  Commission  believes  that  this     , 
extension  will  allow  a  more  complete 
response  to  the  proposed  requirements. 
It  will  permit  the  Commission  to  receive 
a  more  in  depth  response  from  a 
company  that  has  a  significant  interest 
in  the  proposed  rule.  Granting  a  30-day 
extension  of  the  comment  period  should 
not  increase  the  risk  of  young  children 
being  poisoned  by  naproxen  because  the 
two  companies  marketing  naproxen 
preparations  are  voluntarily  using  child- 
rcsistont  packaging. 

Dated:  January  6, 1995. 
Sadye  E.  Dunn, 

Sermtary.  Consumer  Product  Safety 
Commission. 
|FR  Doc.  95-705  Filed  1-10-95:  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

(PS-72-92] 
PIN  1545-AR23 

Definition  of  Qualified  Electric  Vehicle, 
and  Recapture  Rules  for  Qualified 
Electric  Vehicles,  Qualified  Clean-Fuel 
Vehicle  Property,  and  Qualified  Clean- 
Fuel  Vehicle  Refueling  Property; 
Hearing  Cancellation 

AGENCY:  Internal  Revenue  Scnice  (IRS), 

Troasury. 

ACTION:  Cancellation  of  notice  of  public 

hearing  on  proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  relating 
to  the  definition  of  qualified  electric 
vehicle,  the  recapture  of  any  credit 
allowable  for  a  qualified  electric,  and 
the  recapture  of  any  deduction 
allowable  for  qualified  clean-fuel 
vehicle  property  or  qualified  clean-fuel 
vehicle  refueling  property. 

DATES:  The  public  hearing  originally 
scheduled  for  Thursday,  January  19, 
1995,  beginning  at  10  a.m.  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ciarol  Savage  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate). 
(202)  622-8452  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  sections  30  and  179 A 
of  the  Internal  Revenue  Code.  A  notice 
of  proposed  rulemaking  and  public 
hearing  appearing  in  the  Federal 
Register  for  Friday,  October  14,  1994, 


(59  FR  52105),  announced  that  the 
public  hearing  on  the  proposed 
regulations  would  be  held  on  Thursday. 
January  19, 1995.  beginning  at  10  a.m.. 
in  the  Internal  Revenue  Service 
Auditorium,  Seventh  Floor,  7400 
Corridor,  Internal  Revenue  Serxice 
Building,  1111  Constitution  Avenue 
NW..  Washington.  D.C. 

The  public  hearing  scheduled  for 
Thursday,  January  19,  1995.  is 
cancelled. 
Cynthia  E.  Grigsby 

Chief.  Regulations  Unit  Assistant  Chief 
Counsel  (Corporate). 

(FR  Doc.  95-597  Filed  1-I0p95;  8.45  ami 
BILLING  CODE  483a.01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FL-049-2-5818b;  FL-049-2-6132b;  FL  51- 
5819b;  FRL-6134-1J 

Approval  and  Promulgation  of 
Implementation  Plans;  Approval  of 
Revisions  to  Florida  Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  state  implementation  plan  (SIP) 
revision  submitted  by  the  State  of 
Florida  for  the  purpose  of  establishing 
Reasonably  Available  Control 
Technique  standards  for  stationan,' 
volatile  organic  conipounds  (VOC)  and 
nitrogen  (NOx)  sources  and  New  Source 
Review  Standards  for  NOx.  In  the  final 
rules  section  of  this  Federal  Register. 
the  EPA  is  approving  the  States  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  furtlier  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  suTssequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  February  10,  1995 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Alan 


Powell,  at  the  EPA  Regional  Office 
listed  below. 

Copies  of  the  documents  relative  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day 

Air  and  Radiation  Docket  and 

Information  Center  (Air  Docket  6102), 

U.S.  Environmental  Protection 

Agency,  401  M  Street  SW., 

Washington.  DC  20460. 
Environmental  Protection  Agency. 

Region  4  Air  Programs  Branch.  345 

Courtland  Street,  NE,  Atlanta.  Gt^orgia 

30365. 
Florida  Department  of  Environmental 

Protection.  2600  Blair  Stone  Road. 

Tallahassee,  Florida  32399. 
FURTHER  INFORMATION  CONTACT:  Alan 
Powell.  Regulator>'  Planning  and 
Development  Section,  Air  Programs 
Branch.  Air.  Pesticides  &  Toxics 
Management  Division.  Region  4 
Environmental  Protection  Agency.  345 
Courtland  Street,  NE.  Atlanta.  Georgia 
30365.  The  telephone  number  is  404/ 
347-3555.  extension  4209.  Reference 
file  FL^9-5818. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

D.ited:  December  20.  1994. 
Patrick  M.  Tobin. 

Actinf;  Regional  Administrator. 

IFR  Doc.  95-609  Filed  1-10-95:  8:45  ami 
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40  CFR  Part  52 

{OR35-1-6188b,  OR43-1 -6523b,  OR36-1- 
6298b;  FRL-5113-8) 

Approval  and  Promulgation  of  State 
Implementation  Plans:  Oregon 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Oregon  for  the  purpose  of  making 
revisions  to  the  State  of  Oregon's  .Air 
Quality  Control  Plan  Volume  2. 
Specifically.  EPA  is  proposing  to 
approve  the  revisions  to  the  Oregon 
Administrative  Rules  (OAR)  Chapter 
340,  Division  25  and  revisions  to  Title 
47  of  Lane  Regional  Air  Pollution 
Authority  (LR.\PA).  The  SIP  revision 
was  submitted  by  the  State  to  satisfy 
certain  Federal  Clean  Air  Act 
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52 
I;  FRL-5138-3] 


Approval  and  PromLilgation  of 
Implementation  Plans;  Indiana 

AGENCY:  \}r  ited  States  Environmental 
Protection  i  Agency  (USEPA). 
ACTION:  Pro  josed  rule. 


JMI 


summary:  An  important  component  of 
the  Indiana  State  Implementation  Plan 
(SIP)  for  Volatile  Organic  Compounds 
(VOCs)  consists  of  a  two-part  VOC 
definition.  For  purposes  of  remaining 
consistent  with  Federal  regulations,  the 
State  of  Indiana  submitted  a  revision  to 
the  SIP  which  incorporates  the  current 
Federal  VOC  definition  requirements 
contained  in  the  Code  of  Federal 
Regulations  (CFR)  part  51  except  that, 
unlike  the  Federal  definition,  the 
Indiana  rule  contains  the  exclusion  of 
"vegetable  oils."  Beciiuse  the  State  has 
committed  to  correcting  this  deficiency 
by  January  31. 1996,  USEPA  is 
proposing  conditional  approval  of  this 
SIP  revision  request.  If  the  State  fails  to 
correct  the  deficiency,  the  conditional 
approval  will  convert  to  a  disapproval. 
DATES:  Comments  on  this  revision 
request  and  on  the  proposed  USEP.A 
action  must  be  received  by  February  10, 
1995. 

ADDRESSES:  Copies  of  the  SIP  revision 
request  and  USEPA's  analysis  are 
available  for  inspection  at  the  following 
address:  U.S.  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division  (AR-IBJ),  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604.  (It  is 
recommended  that  you  telephone 
Rosanne  Lindsay  at  (312)  353-1151. 
before  visiting  the  Region  5  Office.) 

Written  comments  should  be  sent  to: 
J.  Elmer  Bortzer.  Chief,  Regulation 
Development  Section,  Regulation 
Development  Branch  (AR-18J).  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rosanne  Lindsay  at  (312)  353-1151. 

SUPPLEMENTARY  INFORMATION: 

I.  Summary  of  State  Submittal 

The  VOC  definition,  adoptted  by  the 
Indiana  Air  Pollution  Control  Board  on 
June  2, 1993,  is  in  two  parts,  located 
under  Title  326  Indiana  Administrative 
Code  (lAC)  1-2-48  (for 
nonphotochemically  reactive 
hydrocarbon)  and  326  L\C  1-2-90  (for 
VOC).  The  definition,  at  326  LAC  1-2- 
48.1,  is  amended  to  add  five  halocarbon 
compounds  and  four  classes  of 
perfluorocarbons  to  the  list  of  organic 
compounds  considered  to  be  "negligibly 
reactive"  in  the  formation  of  Ozone.  In 
326  lAC  1-2-90.1,  Indiana  amends  the 
definition  by  excluding  five  carbon 
compounds  that  have  negligible 
photochemical  reactivity.  These 
amendments,  as  described,  comport 
with  the  Federal  requirements. 

Indiana  has  also  added  an  exclusion 
of  vegetable  oils  to  the  VOC  definition, 
which  makes  it  inconsistent  with  the 


revised  Federal  definition  of  VOC 
promulgated  as  part  of  the  February  3, 
1992  (57  FR  3945)  final  rule.  40  CFR 
51.100(s).  The  exclusion  of  vegetable 
oils  is  based  on  comments  and  material 
presented  at  a  State  hearing  on  March 
22,  1993.  During  the  hearing, 
representatives  fi-om  Frito-Lay,  National 
Food  Processors  Association,  Corn 
Refiners  Association,  and  Institute  of 
Shortening  and  Edible  Oils,  Inc., 
provided  a  1991  USEPA  report  entitled, 
"The  Impact  of  Declaring  Soybean  Oil 
Exempt  from  VOC  Regulations  on  the 
Coatings  Program."  Also  included,  in 
support  of  the  exclusion,  was  an  August 
21.  1990.  Memorandum  from  the 
Director  of  USEPA's  Air  Quality 
Management  Division,  to  the  Director  of 
the  Air,  Pesticides,  and  To.xics 
Management  Divisions,  Region  IV 

II.  Analysis  of  State  Submittal 

USEPA  does  not  recognize  the 
exclusion  of  vegetable  ods  from  the 
definition  of  VOC.  because  this 
exclusion  was  not  contained  in  the 
February  3,  1992  final  rule  (57  FR  3945). 
To  the  extent  that  the  August  21,  1990 
Memorandum  and  the  1991  USEP.^ 
report,  cited  above,  are  inconsistent 
with  the  February  3,  1992  rule,  they  are 
superseded  by  the  February  3,  1992 
final  nile. 

Vegetable  processing  sources  cannot 
be  exempted  from  the  VOC  definition 
rule,  as  proposed  by  the  State  of 
Indiana.  Subject  sources,  however,  may 
be  able  to  seek  source  category 
exemptions  under  the  generic  non- 
Control  Technology  Guideline  (non- 
CTG  sources)  RACT  rule,  if  supported 
bv  documentation  acceptable  to  the 
U'SEPA. 

Based  on  EPA's  preliminary  analysis 
that  the  State's  submittal  was 
unapprovable,  Indiana  submitted  to 
USEPA,  a  letter  dated  December  14, 
1994,  committing  to  the  necessary  rule 
revision.  In  accordance  with  an  attached 
schedule,  Indiana  expects  a  final  mlc  to 
be  adopted  and  submitted  to  USEPA  by 
January  1996. 

III.  Proposed  Rulemaking  Action  and 
Solicitation  of  Public  Comment 

USEPA  is  proposing  a  conditional 
approval  of  the  Indiana  VOC  definition 
rule  because  the  State  has  committed  to 
correct  the  rule  so  that  it  fully  comports 
with  USEPA  requirements  as 
established  in  the  February  3. 1992. 
final  rule.  Upon  a  final  conditional 
approval  by  EPA,  if  the  State  ultimately 
fails  to  meet  its  commitment  to  correct 
the  deficiency,  noted  herein,  by  January 
31,  1996.  the  date  the  State  committed 
to  in  its  commitment  letter,  then 
USEPA's  action  for  the  State's  requested 


SIP  revision  will  automatically  convert 
to  a  final  disapproval. 

Public  comments  are  solicited  on  the 
requested  SIP  revision  and  on  USEPA's 
proposed  conditional  approval.  Public 
comments  received  by  February  10, 
1995  will  be  considered  in  the 
development  of  USEPA's  final 
nilemaking  action. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989.  (54  FR  2214-2225),  as 
revised  by  an  October  4,  1993. 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  ftiture 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatorv  Flexibilitv  Act, 
5  U.S.C.  600  et  seq..  USEPA  must' 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively.  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  Act  do  not 
create  £my  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  theTederal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
fiexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
L'nion  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (S.  Ct.  1976);  42  U.S.C. 
7410(a)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Ah 
pollution  control,  Hydrocarbons, 
Volatile  organic  comp(junds. 

Authority:  42  U.S.C.  7401-767 Iq. 


Dated:  December  29, 1994. 
Valdas  V.  Adamkus, 

Regional  Administrator 

IFR  Doc:.  95-690  Filed  1-10-95:  8:45  am) 
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40  CFR  Part  81 

[ID-A-94-64;  FRL-5137-6] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  State  of  Idaho 

AGENCY:  United  States  Environmental 
Protection  Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Pursuant  to  the  Clean  Air  Act 
as  amended  in  1990.  EPA  is  authorized 
to  promulgate  redesignation  of  areas  as 
nonattainment  for  the  PM-10 
(particulate  matter  with  an  aerodynamic 
diameter  of  less  than  or  equal  to  a 
nominal  ten  micrometers)  National 
Ambient  Air  Quality  Standards 
(NAAQS).  In  a  prior  action,  EPA 
proposed  to  redesignate  as 
nonattainment  for  PM-10  a  portion  of 
Kootenai  County  consisting  of  the  City 
of  Coeur  d'Alene.  In  today's  action,  EP.^ 
is  requesting  public  comment  on  a 
proposal  to  expand  the  proposed 
nonattainment  boundary  and 
redesignate  a  larger  portion  of  Kootenai 
County,  Idaho,  from  unclassifiable  to 
nonattainment  for  PM-10.  EPA  is 
proposing  that  the  portion  of  Kootenai 
County  outside  the  exterior  boundary  of 
the  Coeur  d'Alene  Indian  Reservation  be 
designated  nonattainment  and  classified 
moderate  for  PM-10.  Monitored 
violations  of  the  PM-10  NAAQS  have 
been  recorded  at  monitoring  sites  in 
Coeur  d'Alene  and  Post  Falls,  Idaho. 

DATES:  All  written  comments  on  this 
proposal  should  be  submitted  bv  March 
13,  1995. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Montel  Livingston.  SIP 
Manager,  U.S.  EPA.  Air  Programs 
Development  Section  {AT-082).  1200 
Sixth  .\venue.  Seattle.  Washington 
98101. 

Information  supporting  this 
rulemaking  action  can  be  found  in 
Public  Docket  ID-A-94-64  at^U.S.  EPA. 
Air  Programs  Development  Section. 
1200  Sixth  .Avenue,  Seattle,  Washington 
98101.  The  docket  may  be  inspected 
from  8  A.M.  to  4:30  P.M.  on  weekdays, 
except  for  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Body.  Environmental  Protection 
Agency  (.\tD-082).  Air  and  Radiation 
Branch,  1200  6th  Avenue,  Seattle, 
Washington  98101,  206/553-0782. 


SUPPLEMENTARY  INFORMATION: 
L  General 

EPA  is  authorized  to  initiate 
redesignation  of  areas  as  nonattainment 
for  PM-10  pursuant  to  section  107(d)(3) 
of  the  Act  ^  on  the  basis  of  air  quality 
data,  planning  and  control 
considerations  or  any  other  air  quality 
related  considerations  the  Administrator 
deems  appropriate.  A  nonattainment 
area  is  defined  as  any  area  that  does  not 
meet,  or  any  area  with  sources  that 
significantly  contribute  to  ambient  air 
quality  in  a  nearby  area  that  does  not 
meet,  the  National  Ambient  Air  Quality 
Standards  (NAAQS)  (see  section 
107(d)(l)(A)(i)  of  the  Act).^  Thus,  in 
determining  the  appropriate  boundary 
for  a  nonattainment  area.  EPA  considers 
not  only  the  areas  where  the  violations 
occurred  but  also  nearby  areas  which 
contain  sources  that  could  significantly 
contribute  to  such  violations. 

In  the  absence  of  technical 
information  identifying  particular 
■  sources  contributing  to  violations  of  the 
NAAQS,  EPA  policy  for  PM-10  is  to  use 
political  boundaries  associated  with  the 
area  where  the  monitored  violations 
occurred  and  in  which  it  is  reasonably 
expected  that  sources  contributing  to 
the  violations  are  located  (see,  for 
example,  57  FR  43846  at  43848  (Sept. 
22,  1992)).  PM-10  nonattainment 
boundaries  are  generally  presumed  to 
be,  as  appropriate,  the  county,  township 
or  other  municipal  subdivision  in  which 
the  ambient  particulate  matter  monitors 
recording  the  PM-10  violations  are 
located.  EPA  has  presumed  that  this 
would  include  both  the  areas  in 
violation  of  the  PM-10  NAAQS  and 
areas  containing  sources  that 
significantly  contribute  to  the 
violations.  Moreover.  EP.'V  tends  to 
consider  and  propose  more  expansive 
nonattainment  area  poUtical  boundaries 
to  ensure  that  sources  contributing  to 
the  npnaUainment  problem  are 
considered  in  the  State's  technical 
evaluation  and  analysis  of  the  area's  air 
quality  problem.  However,  a  boundary- 
other  than  a  county  perimeter  or  other 
municipal  boundary  may  be  more 
appropriate.  Affected  States  and  Tribes 
may  submit  information  demonstrating 
that,  consistent  with  section 
107(d)(l)(A)(i)  of  the  Act.  a  btiundarv 


'  Kefcfences  herun  are  to  the  Cir.an  .Air  .\ct.  «s 
ariH-ndi'd  by  the  Clean  Air  Act  .Amendmentj  ol 
1990.  Tub.  L  101-543.  104  .Sidl.  2399  Cthe  Act  ■). 
The  .Act  is  codified,  .is  amended,  at  the  L'.S.  Code 
in  42  U.S.C  7401.  rt  sp(/ 

-  KPA  has  constnied  the  definition  of 
r.onattain.T.ent  area  to  require  some  material  or 
significant  conlribulion  in  a  ne.arby  area.  The 
.\getK.y  believes  it  is  rea<>onable  tu  conclude  that- 
.somelhing  greater  than  a  molecular  inipati  Is 
req.iired. 


2720 


LIMI 


tha  1 


ipcl 


a  county  perimeter  or  other 
boundary  is  more 

Additional  guidance  on 
is  provided  in  the  PM-10 
Imdlementation  Plan  (SIP) 
lient  Guideline  (EPA-450/2- 


other 

munici 

appropriate 

this  issue 

State 

Develop 

86-001) 

On  Sej^tember 
the  State 
the  City 


redesigns  ted 

bas»;d  on 

PM-10 

School 

the  Coeui 

43846) 

that 

that  addi  ional 

NAAQS 

neighbo 

requestec 


nonattairpnent 

today's 

redesi 

Kootenai 

within 

Coeur  d 

nonattairlment 


22.  1992,  after  notice  to 
of  Idaho,  EPA  proposed  that 
Coeur  d'Alene  be 

nonattainment  for  PM-10 
monitored  violations  of  the 
NAAQS.  at  the  Ukes  Middle 
monitoring  site,  located  within 

d'Alene  city  limits  (see  57  FR 
B(efore  EPA  took  final  action  on 
1,  the  State  notified  EPA 
violations  of  the  PM-10 
ad  been  recorded  in  the 
City  of  Post  Falls  and 
that  the  boundary  of  the 
area  be  expanded.  In 
aition,  EPA  is  proposing  to 
the  entire  County  of 
except  for  that  portion  located 
exterior  boundary  of  the 
Alene  Indian  Reservation,  as 
for  PM-10. 
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1,  1987,  EPA  revised  the 
particulate  matter  (52  FR 

replacing  total  suspended 

as  the  indicator  for 

matter  with  a  new  indicator 
-10  that  includes  only  those 
vith  an  aerodynamic  diameter 
3r  equal  to  a  nominal  10 

.  At  the  same  time,  EPA  set 
ations  for  implementing  the 
particulate  matter  standards  and 

EPA's  SIP  development 
borating  PM-10  control 
necessary  to  assure  attainment 
of  the  PM-10  NAAQS 

lly  52  FR  24672).  EPA 
PM-10  SIP  development 
iding  all  areas  of  the  country 
categories  based  upon  their 

of  violating  the  revised 
1)  Areas  with  a  strong 

of  violating  the  PM-10 
<nd  requiring  substantial  SIP 

were  placed  in  Group  I;  (2) 
might  well  have  been 

e  PM-10  NAAQS  and  whose 

's  most  likely  needed  less 

were  placed  in  Group  II;  (3) 

a  strong  likelihood  of 

e  PM-10  NAAQS  and, 
needing  adjustments  only  to 
ction  review  program  and 
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I  omments  in  addition  to  the  comment 
of  Idaho  were  received  in  response 
22,  1992  proposal  to 
he  City  of  Co«?ur  ti'.Mene 

The  thrust  of  these  comments  is  that 
air  quality  problem  in  the  City  of 
■e  and  that  the  are<<  sliould  not  be 
EPA's  preliminary  response  to  these 


monitoring  network  were  placed  in 
Group  III  (52  FR  at  24679-24682). 

Pursuant  to  sections  107(d)(4)(B)  and 
188(a)  of  the  Clean  Air  Act,  as  amended 
in  1990.  areas  previously  identified  as 
Group  I  (55  FR  45799  (Oct.  31, 1990)) 
and  other  areas  which  had  monitored 
violations  of  the  PM-10  NAAQS  prior  to 
January  1, 1989  were  designated 
nonattainment  and  classified  as 
moderate  for  PM-10  by  operation  of  law 
on  November  15,  1990.  Formal 
codification  in  40  CFR  Part  81  (1992)  of 
these  areas  was  announced  in  a  Federal 
Register  notice  dated  November  6, 1991 
(56  FR  56694)  and  supplemented  on 
November,  .30, 1992  (57  FR  56762).  All 
other  areas  of  the  country,  including 
Kootenai  County,  were  designated 
unclassifiable  for  PM-10  by  operation  of 
law  on  November  15,  1990  (see  section 
107(d)(4)(B)(iii)oftheAct). 

III.  Today's  Action 

As  stated  above,  EPA  is  authorized  to 
initiate  redesignation  of  areas  from 
unclassifiable  to  nonattainment  for  PM- 
10  pursuant  to  section  107(d)(3)  of  the 
Act  on  the  basis  of  air  quality  data, 
planning  and  control  considerations  or 
any  other  air  quality  related 
considerations  the  Administrator  deems 
appropriate.  Pursuant  to  section 
107(d)(3),  EPA  is  today  proposing  to 
redesignate  the  entire  County  of 
Kootenai,  except  for  that  portion  located 
within  the  exterior  boundaries  of  the 
Coeur  d'Alene  Indian  Reservation,  as 
nonattainment  for  PM-10. 

On  January  31, 1991,  EPA  notified  the 
State  of  Idaho  pursuant  to  Section 
107(d)(3)  of  the  Act  that  Kootenai 
County  (City  of  Coeur  d'Alene) 
appeared  to  be  violating  the  PM-10 
NAAQS  and  requested  the  State  to 
submit  a  proposed  designation  and 
boundary  description  for  this  area.  On 
March  6, 1991,  the  State  notified  EPA 
that  the  City  of  Coeur  d'Alene  had 
measured  violations  of  the  PM-10 
NAAQS  and  requested  that  the  area 
within  the  city  limits  of  Coeur  d'Alene 
be  redesignated  nonattainment.  EPA 
notified  the  public  on  April  22,  1991  of 
the  reported  violations  and  the  letter 
from  the  state  (see  56  FR  16274)  and 
proposed  to  redesignate  the  City  of 
Coeur  d'Alene  as  nonattainment  for 
PM-10  on  September  22,  1992  (see  57 
FR  43846).  EPA  requested  public 
comment  on  all  aspects  of  that  proposal 
"including  the  appropriateness  of  the 


comments  is  that  available  monitoring  data, 
summarized  in  this  notice  and  contained  in  the 
public  docket,  reveals  PM-10  NAAQS  violations  in 
the  area  and  supports  the  redesignation  of  the  City 
of  Coeur  d'Alene  and  an  expansion  of  the 
nonattainment  area  to  include  the  rest  of  Kootenui 
County,  excluding  the  Coeur  d'Alene  Indian 
Keservation.  However,  EP.^  will  j'ive  full 


proposed  designations  and  the  scope  of 
the  proposed  boundaries"  (see  57  FR  at 
43853). 

In  September  and  October  of  1992, 
additional  violations  of  the  PM-10 
NAAQS  were  recorded  at  a  second  air 
quality  monitoring  site  in  the  City  of 
Post  Falls,  approximately  six  miles  west 
of  the  Coeur  d'Alene  monitoring  site. 
During  the  public  comment  period  on 
EPA's  proposal  to  redesignate  the  City 
of  Coeur  d'Alene  as  nonattainment,  the 
State  of  Idaho  commented  that  the 
September  and  October  1992  violations 
had  occurred  and  requested  that  the 
boundary  of  the  proposed 
nonattainment  area  be  expanded  to 
include  the  entire  County  of  Kootenai. 
The  State  also  requested  that,  in  light  of 
this  new  information,  EPA  provide 
further  opportunity  for  public  comment 
on  the  boundary  of  the  proposed 
nonattainment  area. 

Based  on  the  information  provided  by 
the  State  of  Idaho  and  available  air 
monitoring  data,  EPA  is  proposing  that 
the  entire  County  of  Kootenai,  except  for 
that  portion  located  within  the  exterior 
boundaries  of  the  Coeur  d'Alene  Indian 
Reservation,  be  redesignated 
nonattainment  for  PM-10.  Two 
monitored  24-hour  PM-10 
concentrations  above  the  level  of  the 
NAAQS  were  recorded  in  1989  and 
1990  at  the  Lakes  Middle  School 
monitoring  site,  located  within  the  city 
limits  of  Coeur  d'Alene,  resulting  in 
expected  exceedences  of  7.5  and  2.04. 
respectively  (refer  to  40  CFR  Part  50, 
Appendix  K  on  procedures  to  calculate 
expected  exceedences).  There  have  been 
no  reported  24-hour  PM-10 
concentrations  above  the  level  of  the 
NAAQS  within  the  City  of  Coeur 
d'Alene  since  1990.  Three  monitored 
24-hour  PM-10  concentrations  above 
the  NAAQS  were  recorded  at  the  Post 
Falls  monitoring  site  during  1992. 
resulting  in  expected  exceedences  of  20 
(see  40  CFR  Part  50.  Appendix  K).  Thero 
have  been  no  reported  24-hour  PM-10 
concentrations  above  the  level  of  the 
NAAQS  since  1992.  There  have  been  nu 
reported  violations  of  the  annual  PM-10 
standard  in  Kootenai  County. 

EPA  is  requesting  public  comment  on 
its  proposal  to  expand  the 
nonattainment  area  to  ensure  that  the 
views  of  all  those  interested  in  the 
proposed  redesignation  be  considered.  ♦ 
The  table  below  indicates  how  EPA  is 
proposing  to  revise  the  PM-10 


consideration  to  the  comments  submitted  on  bP;\°s 
September  22.  1992.  proposal,  as  well  as  any 
additional  comments  submitted  by  these  or  other 
commenlers.  Ixifore  taking  final  .irtion  on  this 
pro[)os.il. 
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designation  for  a  portion  of  Kootenai 
County.  Idaho,  in  40  CFR  81.313  from 
unclassifiable  to  nonattainment. 


Designated  area 

Designation  date 

Designation  type 

Qassifir^ttion  date 

Classification  type 

Kootenai  County  (part)— The  County 

Proposing :. 

Nonattainment  

Proposing — 

Moderate. 

of  Kootenai  excluding  that  portion 

located  within  the  exterior  bound- 

ary ot  the  Coeur  d'Alene  Indian 

Reservation. 

EPA  proposes  that  the  Coeur  d'Alene 
Indian  Reservation  be  excluded  from  the 
nonattainment  area  because  EPA 
currently  has  no  evidence  suggesting 
that  air  quality  on  the  Reservation  is  in 
violation  of  the  PM-10  NAAQS  or  that 
sources  on  the  Reservation  significantly 
contribute  to  PM-10  violations  in 
nearby  areas.  Further.  EPA's  policy, 
which  generally  presumes  PM-10 
nonattaiiunent  boundaries  to  be 
concurrent  with  political  boimdaries. 
would  weigh  against  including  the 
Reservation  as  part  of  the  Kootenai 
County  nonattainment  area  or 
establishing  the  Reservation  as  its  own 
nonattainment  area  in  the  absence  of 
evidence  that  there  is  an  air  quality 
problem  on  the  Reservation  or  that 
sources  on  the  Reservation  contribute 
significantly  to  violations  on  nearby 
State  lands.  Thus,  EPA  proposes,  for 
purposes  of  this  action,  that  the  area  of 
Kootenai  County  over  which  the  State 
has  regulatory  authority  govern  tha 
determination  of  political  boundaries 
for  the  nonattainment  area.^  EPA 
specifically  requests  the  State  of  Idaho, 


■•  Under  Federal  and  EPA  Indian  policy.  El'A 
treats  Fedrrally-recognized  Indian  trifies  as 
sovereign  authorities  with  the  independer.i 
.iiithority  for  Reservation  affairs  and  not  a«  p<iiili<al 
subdivisions  of  States  See  April  Z9.  1994 
Presidential  Memorandum.  "Govemm<'nt-to- 
(rtjvprnment  Relations  with  Native  Ameriruiii  Tribii! 
lrfivernra<-nts."  59  KR  22.951  (May  4.  1994):  "EPA 
I'oliiy  for  the  Administration  of  Environmental 
Programs  on  Indian  Reservations "  at  p.  2 
(November  8.  19S4).  reaffirmed  by  Administrator 
Carol  M-  Browner  in  a  Memorandum  issued  on 
March  14.  1994,  and  54  FR  4395h  (Aug  25,  1994) 
("Indian  Tribes:  Air  Quality  Planning  end 
Management").  Before  EP.A  will  recognize  a  State's 
attempt  lo  regulate  sources  within  the  exterltir 
boundaries  of  a  reservation  for  purposes  of  a  Clean 
Air  Act  program,  the  Slate  must  affinrmtivply 
establish  that  it  has  the  legal  authnritv  tu  regulate 
such  sources.  See.  e.g..  42  U.S.C.  §  74in(a)(2)(E)(i) 
(each  implementatioa  plan  must  provide  necessary 
a.ssurances  that  the  State  will  have  adequate 
authority  under  Stale  law  to  carry  out  such 
implementation  plan):  42  U.S.C.  §7661a(b)(51  (Slate 
must  demonstrate  ihat  it  has  adequate  authority  lo 
issue  and  enforce  permits  for  all  sources  roquircd 
to  have  a  p«Tinit  under  Title  V).  see  also 
Washinnton  CMpanmenl  of  Erologv v  EPA.  752 
F.2d  1467,  1472  (9th  Cir.  1985)  (upholding  EPA's 
finding  that  the  State  offered  no  independent 
authority  for  ciaiming  jurisdiction  over  Tribal  lands 
and  affirming  EPA's  associated  disapproval  of  that 
portion  of  the  State  RCR.\  program  coverinj;  Tribal 

luildsl 


th(;  Coour  d'Alene  Tribe  and  the  public 
to  coinment  on  the  exclusion  of  thn  area 
within  the  exterior  boundaries  of  the 
Coeur  d'Alene  Indian  Reservation  from 
the  nonattainment  area. 

EPA  notes  that  the  State  of  Idaho  and 
local  governnif'nts  in  Kootenai  Cotinty 
have  made  a  joint  commitment  to 
develop  and  implement  control 
measures  for  area  sources  of  PM-10  in 
Kor)tenai  County,  such  as  agricultural 
field  burning,  open  burning,  residential 
woodbuming  and  winter  road  sanding, 
beginning  in  September  1994  and  no 
later  than  June  1995.  regardless  of  EPA's 
final  action  on  this  proposed 
redesignation.  EPA  encourages  the  State 
to  adopt  any  such  control  measures  and 
submit  them  to  EPA  as  part  of  the  State 
Implementation  Plan  so  that  if  they  are 
federally  approved,  they  will  be 
i>derally  enforceable.  EPA  will  closely 
monitor  the  State's  progress  in 
curtailing  PM-10  emissions  and  will 
consider  such  progress,  any  relevant 
submittals  from  the  State  and  any 
federally-enforceable  controls  on  PM-10 
emissions  in  taking  final  action  on  this 
proposed  redesignation. 

The  technical  information  supporting 
the  redesignation  request  and  the 
boundary  selection  are  available  for 
public  review  at  the  address  indicated  at 
the  beginning  of  this  notice. 

IV.  Implications  of  Today's  Action 

¥.P.\  is  proposing  to  redesignate  the 
County  of  Kootenai,  excluding  the  area 
within  the  boundaries  of  the  Coeur 
d'Alene  Indian  Reservation,  from 
unclassifiable  to  nonattainment  ft»r  PM- 
10.  If  Kootenai  County,  or  a  portion 
thereof,  is  redesignated  nonattainment 
for  PM-10  when  EPA  takes  final  action 
on  today's  proposal,  then  the  area  will 
be  classified  as  "moderate"  by  operation 
of  law  (see  section  188(a)  of  the  Act) 
Areas  designated  nonattainment  are 
subjett  to  the  applicable  requin»raents  of 
Part  D.  Title  I  of  the  Act.  Within  18 
months  of  the  redesignation.  the  State 
would  therefore  be  required  to  submit  to 
EPA  an  implementation  plan  for  the 
nonattainment  area  containing,  among 
other  things,  the  following  provisions: 
(1)  Provisions  lo  assure  that  reasunHbiy 


available  control  measures  (including 
reasonably  available  control  technology) 
will  be  implemented  within  four  years 
of  re-designation,  (2)  a  permit  program 
meeting  the  requirements  of  section  173 
of  the  Act  governing  the  constniction 
and  operation  of  new  and  modified 
major  stationan,"  sources.  (3)  either  a 
demonstration  (including  air  quality 
modeling)  that  the  plan  will  provide  for 
attainment  of  the  PM-10  NAAQS  as 
expeditiously  as  practicable,  but  no  later 
than  the  end  of  the  sixth  calendar  year 
after  the  area's  designation  as 
nonattainment,  or  a  demonstration  that 
attainment  by  such  date  is 
impracticable.  (4)  quantitative 
milestones  which  are  to  be  achieved 
every  three  years  until  the  area  is 
redesignated  attainment  and  which 
demonstrate  reasonable  further  progress, 
as  defined  in  section  171(1)  of  the  Act. 
toward  timely  attainment,  and  (5) 
provisions  to  assure  that  the  control 
requirements  applicable  to  major 
stationary  sources  of  PM-10  also  apply 
to  major  stationary  sources  of  PM-10 
precursors,  unless  EPA  determines  that 
such  sources  do  not  contribute 
significantly  to  PM-10  levels  which 
exceed  the  NAAQS  in  the  area  (see.  e  g.. 
sections  18B(c).  f89(a).  189(c).  189(c)  & 
172(c)  of  the  -Act).  EP,^  has  issued 
detailed  guidanrp  on  the  statutory' 
requirements  ap  ilicable  to  moderate 
PM-10  nonattair  ment  areas  [see  57  FR 
13498  (April  16,  1992)  and  57  FR  18070 
(April  28,  1992)). 

If  EPA  ultimately  redesignates  any 
area  as  nonattainment  in  taking  final 
action  on  this  notice.  EPA  will  establish 
a  date  by  which  the  State  must  submit 
the  contingen<:y  measures  required  by 
section  172(c)(9)  of  the  Act  (see  57  FR 
13498  at  13510-12  and  13543-44). 
Section  172(b)  provides  that  such  date 
shall  lie  no  later  than  three  years  from 
the  date  of  the  nonattainment 
designation.  EPA  believes  that  18 
months  provides  a  reasonable  amount  of 
time  for  the  development  of  contingency 
measures.  Thus,  if  EPA  finalizes  a 
nonattainment  designation  for  this  area, 
EPA  would  likely  establish  a  schedule 
requiring  that  contingency  measures  be 
submiiied  witii  ihe  other  Pun  D 
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requiremen 
months  froiii 


V.  Request 


s  described  above  within  18 
such  designation. 

or  Public  Comment 


h' 


exd 


this  notice,  proposing  that 
lesignation  for  Kootenai 
uding  the  area  within  the 
boiindaries  of  the  Coeur 
Inc  ian  Reservation,  be  revised 
unclaisifiable  to  nonattainment. 

22,  1992.  EPA  previously 
nfctice  and  opportunity  for 
comfnent  on  a  proposed  PM-10 
designation  for  the  City 
Mene,  which  is  located 
enai  County  (see  57  FR 
1  Bsponse  to  comments  from 
Idaho  on  that  proposal,  EPA 
ding  an  additional 
for  public  comment  on  the 
I  »f  the  boundaries  to  include 
Koot^ai  County,  excluding  the 
the  exterior  boundaries  of 
'Alene  Indian  Reservation, 
eqilesting  public  comment  on 
)f  this  proposal  including  the 

of  the  proposed 
and  the  scope  of  the 
b  jundary.  Written  comments 
s  ubmitted  to  EPA  at  the 
idc  ratified -above  by  March  13. 
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Under 
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impact  on  a  substantial  number  of  small 
entities. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4,  1993 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  has  exempted 
this  action  from  Executive  Order  12866 
review. 

Authority:  42  U.S.C.  7401-7671g. 
List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  December  28. 1994. 
Chuck  Clarke. 
Regional  Administrator. 
IFR  Doc.  95-699  Filed  1-10-95:  8:45  ami 
BILUNG  CODE  6560-60-P 


VI.  Admin  strative  Review 


the 


Regulatory  Flexibility  Act, 
et  seq.,  EPA  must  prepare 
rules  subject  to  notice  and 
lemaking  an  initial 
lexibility  analysis  describing 
of  the  proposed  rule  on  small 
S.C.  603-604.  The 
for  preparing  such  analysis 
however,  if  the 
certifies  that  the 
will  not  have  a  significant 
i  mpact  on  a  substantial 
if  small  entities  (see  5  U.S.C. 
Sniall  entities  include  small 
small  not-for-profit 
and  government  entities 

over  populations  of 
,000. 
idesignation  proposed  in  this 
not  impose  any  new 
on  small  entities, 
is  an  action  that  affects 
a  geographical  area  and 
Impose  any  regulatory 

on  sources.  To  the  extent 
must  adopt  new 
based  on  an  area's 

status,  EPA  will  review 
tjiose  actions  have  on  small 
time  the  State  submits 
ations.  The  Administrator 
the  approval  of  the 
atjon  action  proposed  today 
a  significant  economic 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1, 2,  21, 94,  and  101 

[WT  Docket  No.  94-148;  FCC  94-314] 
Microwave  Fixed  Radio  Services 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  By  this  action,  the 
Commission  proposed  to  simplify  the 
rules  for  the  common  carrier  and  private 
operational  fixed  microwave  services 
that  are  currently  contained  in  separate 
Parts  of  the  Commission's  Rules,  and  to 
consolidate  those  rules  into  a  new  Part. 
The  key  objectives  of  this  action  are  to 
restructure  the  fixed  microwave  rules  so 
that  they  are  easier  for  the  public  to 
understand  and  use,  to  conform  similar 
rule  provisions  to  the  maximum  extent 
possible,  to  eliminate  redundancy,  and 
to  remove  obsolete  language  from  the 
Commission's  Rules.  The  Commission  is 
also  reviewing  the  need  for  and  impact 
of  certain  regulatory  requirements  and 
policies  for  the  common  carrier  and 
private  operational  fixed  microwave 
services. 

DATES:  Comments  must  be  submitted  on 
or  before  February  3,  1995  Reply 
comments  must  be  submitted  on  or 
before  Febniary  21,  1995.     ' 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  James,  Wireless 
Telecommunications  Bureau,  (202)  634- 
1706. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 


Proposed  Rulemaking  in  WT  Docket  No. 
94-148,  FCC  94-314,  adopted  December 
9,  1994.  and  released  December  28, 
1994.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room 
239),  1919  M  Street  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  2100  M  Street 
NW.,  Washington,  DC  20037. 

Summary  of  the  Order 

1.  Common  carrier  microwave 
services  and  private  operational  fixed 
microwave  services  share  many  of  the 
same  frequency  bands  and  use 
substantially  the  same  equipment.  As  a 
result  of  recent  changes  that  are 
discussed  below,  the  interference 
standards,  antenna  standards,  and 
coordination  procedures  for  private  and 
common  carrier  fixed  microwave 
services  have  further  converged.  This 
rulemaking  is  an  effort  to  conform  filing, 
processing,  operational,  and  technical 
requirements  for  services  that  are 
technically  similar  and,  thereby,  to  gain 
significant  economies  and  alleviate 
confusion  to  the  public. 

2.  Communications  ser\'ices  that  use 
the  microwave  spectrum  for  fixed 
services  include  common  carriers 
(currently  regulated  by  Part  21  of  the 
FCC  Rules),  common  carrier  muUiple 
address  systems  (Part  22),  broadcasters 
(Part  74),  cable  TV  operators  (Part  78), 
and  private  operational  fixed  users 
(currently  regulated  by  Part  94).  The 
radio  frequency  spectrum  is  allocated 
among  these  services  on  either  a  shared 
or  an  exclusive  basis.  When  different 
service  users  have  similar  needs,  they 
are  sometimes  required  to  share 
spectrum  bands. 

3.  Of  the  services  listed  above,  the 
common  carrier  and  private  operational 
fixed  microwave  users  are  the  most 
similar  in  technical  requirements  and 
share  the  most  frequency  bands.  The 
convergence  of  the  common  carrier  and 
private  operational  fixed  microwave 
technical  standards  has  occurred  over 
the  last  decade  as  a  result  of  several 
rulemaking  proceedings.  See  Second 
Report  and  Order  in  GEN  Docket  No. 
79-188,  48  FR  50322  (1983);  Third 
Report  and  Order  in  GEN  Docket  No. 
82-334,  52  FR  07136  (1987);  Third 
Report  and  Order  in  GEN  Docket  No. 
82-243,  56  FR  34149  (1991):  and  First 
Report  and  Order  in  PR  Docket  No.  83- 
426,  50  FR  13338  (1985).  Recently,  a 
further  convergence  of  these  two 
services  occurred  as  a  result  of  the 
reallocation  of  five  bands  above  3  GHz 


on  a  co-primary  basis  to  the  common 
carrier  and  private  operational  fixed 
microwave  licensees  that  are  relocating 
from  the  1850-1990,  211Q-2150,  and 
2160-2200  MHz  bands  (2  GHz  bands)  to 
accommodate  Personal  Communications 
Services  (PCS)  and  other  emerging 
technologies.  See  Second  Report  and 
Order  in  ET  Docket  No.  92-9,  58  Fed. 
Reg.  49220  (1993).  Although  the 
emerging  technologies  proceeding 
resolved  all  the  technical  issues 
necessary  for  this  reallocation,  there 
were  other  technical  matters  raised  in 
the  proceeding,  which  were  not 
considered  critical  to  the  2  GHz 
microwave  users'  relocation  to  other 
regions  of  the  spectrum,  that  were  left 
to  be  settled  in  a  future  proceeding. 

4.  Also,  as  a  result  of  the  emerging 
technologies  spectrum  reallocation  and 
the  resulting  increase  in  frequency 
band-sharing,  common  carrier  and 
private  microwave  industry  members 
have  united  to  develop  joint 
interference  standards  and  coordination 
procedures.  For  over  a  year,  a 
subcommittee  of  the 
Telecommunications  Industry 
Association's  Fixed  Point-to-Point 
Microwave  Engineering  Committee  (TIA 
TR14.11  Interference  Criteria 
Engineering  Subcommittee)  has  held 
joint  meetings  with  the  National 
Spet:trum  Managers  Association 
(NSMA),  a  group  of  frequency 
coordinators  for  Part  21  applicants,  to 
determine  interference  criteria  for  Part 
21  and  Part  94  users.  This  collaboration 
has  resulted  in  a  revised  TIA 
Telecommunications  Systems  Bulletin 
TSB  10-F,  "Interference  Criteria  for 
Microwave  Systems,"  (TSB  10-F)  which 
was  adopted  by  the  microwave  industry 
on  May  31, 1994.  Representatives  from 
both  the  TIA  fixed  microwave  group 
and  the  NSM^\  have  met  with 
Commission  staff  to  discuss  the  benefits 
of  common  technical  standards, 
processing  procedures,  and 
consolidated  rules  for  common  carrier 
and  private  operational  fixed  microwave 
users. 

5.  Another  factor  necessitating  this 
proceeding  is  that  the  majority  of  the 
license  application  processing  for  the 
Part  21  and  Part  94  microwave  services 
is  now  being  handled  by  the  Wireless 
Telecommunications  Bureau's  Licensing 
Division  in  Gettysburg,  Pennsylvania. 
Because  the  application  processing  for 
these  services  was  formerly  performed 
by  different  Commission  offices,  the 
processing  practices  and  policies 
differed.  See  Public  Notice,  "New 
Application  Processing  Practices  in  the 
Common  Carrier  Point-to-Point 
Microwave  and  Broadcast  Auxiliary 
Services,"  DA  93-77.  January  27, 1993, 


8  FCC  Red.  775.  (1993).  This  proceeding 
seeks  to  bring  uniformity  to  the  fixed 
microwave  application  processing 
procedures. 

6.  The  Part  21  and  Part  94  rules  need 
to  be  consolidated,  conformed,  and 
updated  to  allow  the  microwave 
industry  to  operate  as  efficiently  as 
possible  without  being  hampered  by 
obsolete  regulations.  Because  of  the 
commonality  of  major  portions  of  the 
existing  common  carrier  and  private 
operational  fixed  microwave  rules  and 
the  industry  move  to  create  common 
standards  and  coordination  procedures, 
we  believe  it  would  be  beneficial  to 
consolidate  these  rules  into  one 
comprehensive  part.  At  the  same  time, 
this  proceeding  provides  us  with  an 
opportunity  to  improve  the  organization 
of  the  microwave  rules,  to  simplify 
them,  to  eliminate  unnecessary 
language,  and  to  make  other  substantive 
amendments. 

We  expect  that  a  new  consolidated 
Part  101  will  result  in  major  benefits. 
First,  the  public  will  benefit  because  of 
a  much  simplified  and  streamlined 
licensing  process.  Second,  the 
improvements  in  processing  efficiency 
will  save  scarce  Commission  resources 
and  free  staff  time  to  improve  service  to 
the  public.  Third,  we  expect  the 
proposed  rules  to  encourage  more 
efficient  use  of  the  microwave  spectrum. 
Finally,  common  technical  standards  for 
common  carrier  and  private  microwave 
equipment  may  lead  to  economies  of 
scale  in  microwave  equipment 
production  and,  thus,  lower  equipment 
prices  to  users. 

7.  Proposed  Part  101  is  approximately 
05  percent  the  volume  of  the  current 
common  carrier  and  private  radio  fixed 
microwave  rules.  This  reduction  results 
from  the  elimination  of  repetitive 
sections  such  as  definitions,  application 
procedures,  and  processing  procedures, 
the  elimination  of  unnecessary 
language,  and  the  consolidation  of  the 
remaining  rules.  In  the  paragraphs 
below  we  address  the  proposed  changes 
for  each  subpart  and  section  of  the  rules, 
other  than  proposed  changes  that  are 
editorial  in  nature  or  that  concern  only 
renumbering  of  existing  rule  language. 

8.  We  welcome  comments  on  whether 
the  scope  of  our  consolidation  effort  is 
appropriate.  We  ask  that  comments 
identify  the  subject  of  their  remarks, 
whenever  possible,  by  citing  the 
proposed  section  number  of  a  rule  (witli 
cross-reference  to  the  old  rule  as 
necessary).  This  identification  will 
expedite  and  simplify  our  review  of  the 
comment  on  the  many  proposals 
contained  in  this  Notice. 


General  Requirements 

9.  Definitions.  We  propose  to  make 
minor  editorial  changes  in  the 
definitions  where  appropriate.  In 
instances  where  a  definition  now 
appears  in  more  than  one  rule  section 
and  is  phrased  inconsistently,  we 
propose  to  use  the  phrasing  that  we 
believe  to  be  the  most  precise.  In  cases 
where  a  definition  appears  in  Part  2  of 
the  Rules  as  well  as  in  another  part,  the 
proposed  Part  101  definition  adopts  the 
Part  2  definition  in  order  to  conform 
with  either  the  International 
Telecommunication  Convention  or  the 
international  Radio  Regulations. 
Additionally,  we  propose  to  change  the 
name  and  all  relevant  terms  related  to 
the  Private  Digital  Termination  System 
ser\'ice  to  match  the  name  and  terms  of 
the  identical  Common  Carrier  Digital 
Electronic  Message  Service.  See 
proposed  Section  101.3. 

Applications  and  Licenses 

1 0.  General  Application 
Requirements.  We  propose  to  eliminate 
several  application  showings  that  are 
currently  required  of  common  carrier 
microwave  applicants  under  Part  21  of 
the  rules,  but  which  are  not  essential  for 
processing  these  applications.  We 
request  com.ments  on  each  of  these 
proposals.  First,  we  propose  to 
eliminate  the  financial  showing 
required  under  §§  21.13(a)(2)  and  21. 17. 
Lack  of  financing  has  generally  not  been 
a  problem  in  the  common  carrier 
services  being  transferred  to  Part  101. 
and  we  consider  a  certification  of 
financial  ability  unnecessary  in  these 
ser\ices.  Second,  we  propose 
eliminating  the  public  interest  showing 
required  under  §  21.13(a)(4).  We 
tentatively  conclude  that  the  public 
interest  will  generally  be  served  by 
granting  applications  in  these  senices 
that  meet  all  the  Commission's  other 
rules  and  requirements,  and  that 
separate  statement  form  the  applicant 
pursuant  to  §  21.13(a)(4)  is  unnecessary 
We  also  note  that  the  Commission  can 
still  request  a  separate  public  interest 
showing  if  this  is  deemed  nccessar\'  in 
any  particular  case.  Third,  we  propose 
eliminating  the  requirement  that 
applicants  submit  a  copy  of  any 
franchise  or  other  authorization  when 
such  authorizations  are  required  bv 
local  law.  See  §  21.13(0-  We  request 
comments  on  whether  we  should 
replace  this  application  showing  with  a 
rule,  similar  to  that  contained  in  Part  22- 
of  the  rules,  stating  that  applicants  must 
comply  with  all  local  franchise  or 
authorization  requirements,  obtain  any 
local  authorizations  by  the  end  of  the 
construction  period,  and  notify  the 
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Commissidn  if  local  authorization  is 
denied.  Sei  §22. 13(f).  Fourth,  we 
propose  elniiiiatiDg  showings  regarding 
control  ovgr  the  station,  see  §  21.13(g). 
and  maintenance  procedures,  see 
§  21.15(e}.  yVe  request  comments  on 
whether  wi !  should  replace  these 
showings  v  rith  a  general  rule  describing 
a  licensee's  responsibilities  for 
maintenance  and  control  of  the  station 
and  requiriag  that  maintenance 
contracts  n  ust  be  in  writing.  See 
§  22.205.  VI  e  also  request  comments  on 
whether  vvi  >  should  continue  to  require 
the  addresi  and  telephone  number  of  a 
maintenan  »  center  or  person 
responsibl)  for  technical  operation,  see 
§  21.15(e)(:  )  and  Item  18  of  FCC  Form 
494  ("App  ication  for  New  or  Modified 
Microwave  Radio  Station  License  Under 
Part  21  "),  c  r  whether  this  requirement  is 
unnecessai  y  and  should  also  be  deJeted. 
Fifth,  we  p  opose  to  eliminate  the 
vertical  pn  file  sketch,  see  §  21.15(c), 
and  the  siti  >  availability  showing,  see 
§  21.15(a),  IS  these  showings  are  not 
necessary  I  or  processing  and  lack  of  site 
availabilit)  has  not  been  a  problem  in 
the  commo  n  carrier  services  being 
transferred  to  Part  101.  Sixth,  we 
request  coi  iments  on  whether  the 
public  inte  rest  showing  currently 
required  oi  applicants  in  the  Point-to- 
Point  Mien  iwave  Radio  Service 
pursuant  t<  §  21.708(a)  should  be 
retained  or  deleted.  We  also  propose  to 
allow  electronic  filing  for  all  fixed 
microwave  services  authorized  under 
Part  101  as  is  currently  allowed  for 
private  Ian  i  mobile  applications.  See 
proposed  S  ections  1.743, 1.913,  and 
101.37.  Fir  ally,  we  request  comments 
on  what  re  juirements  we  should  adopt 
regarding  i  etention  or  posting  of  the 
station  lice  use.  See  e.g.  §§  21.201. 
22.201.  and  94.107. 

11.  Licer  see  Qualifications  and 
Consummt  tion  of  Assignments  and 
Transfers.  Jnder  Part  21,  applicants  ar>d 
licensees  a  c  currently  required  to 
provide  ovner^hip  and  character 
informatioi  j  on  FCC  Form  430 
("Licen.see  Qualification  Report"),  see 
§  21.11(a),  md  to  disclose  the  real  party 
in  interest  )ehind  the  application 
pursuant  t(  >  S  21.13(aMl)-  See  also 
§  21.305.  V  'e  request  comment  on 
precisely  v  hat  ownership  (including 
partnershi]  •)  and  character  information 
we  should  continue  to  require  of 
common  a  irrier  applicants  and 
licensees  under  the  new  Part  101.  In 
addition,  under  §21.11  (d),  (e),  and  (f), 
applicants  are  r^>quired  to  complete 
assignmen  s  <v  transfers  of  control 
within  45  (  ays  of  the  date  of 
authorizati  an  and  to  notify  the 
Commissic  n  within  10  days  of 


JMI 


consummation.  In  the  common  carrier 
services  being  transferred  to  Part  101, 
applicants  freiquently  request  extensions 
of  time  to  complete  assignments  or 
transfers.  Such  requests  are  routinely 
granted.  Based  on  this  experience,  we 
request  comment  on  whether  the  time 
for  consummation  of  assignments  and 
transfers  should  be  extended  to  360 
days  or  longer,  or  whether  applicants 
should  be  allowed  merely  to  notify  the 
Commission  of  failure  to  consummate, 
rather  than  requiring  applicants  to  file, 
and  the  Commission  to  grant,  repeated 
extension  requests.  We  also  propose  to 
eliminate  the  requirement  for  common 
carriers  to  notify  the  Commission  within 
10  days  of  consummation. 

12.  Commencing  Operation.  With 
regard  to  the  requirement  for  stations  to 
be  placed  in  operation  within  a  certain 
period  after  the  date  of  grant,  it  has  been 
common  practice  among  some 
applicants  to  request  and  obtain  a 
modification  of  their  license  and 
thereby  obtain  additional  time  within 
which  to  be  in  operation.  Some 
applicants  repeated  this  procedure 
several  times,  thereby  extending  their 
operational  deadline  far  beyond  the 
period  contemplated  by  the  rules.  In 
response  to  these  perceived  abuses,  the 
Commission's  Private  Radio  Biu'eau 
Licensing  Division  issued  a  Public 
Notice  clarifying  that  a  station  must  be 
placed  in  operation  within  the  time 
required  by  current  §94-51  irrespective 
of  whether  the  licensee  bad  been 
granted  an  amendment  to  its  station 
authorization.  We  propose  to  codify  this 
loi>gstanding  interpretation  of  our  rule. 
See  proposed  Section  101.63. 

13.  Although  current  §94.51  requires 
that  private  fixed  microwave  stations  be 
placed  in  operation  within  a  time 
certain,  it  does  not  define  what 
constitutes  operation  for  purposes  of  the 
rules.  In  the  past,  several  apphcants 
have  argued  that  the  transmission  of 
color  bars  or  other  types  of  strictly  test 
signals  satisfies  the  rule's  requirement 
of  being  in  operation.  This 
interpretation  has  been  uniformly 
rejected  by  the  staff.  Applicants  have 
also  argued  that  the  §  94.51  requirement 
of  being  in  operation  is  satisfied  as  long 
as  the  station  is  simpfy  capable  of 
transmitting  intelligence.  The  staff, 
however,  has  consistently  informed  the 
public  that  the  mere  capability  of 
transmission  does  not  satisfy  the 
requirement  of  being  in  operation.  We 
are  proposing  in  Section  101.67(d)  to 
make  it  clear  that  only  the  transmission 
of  operational  signals  is  sufficient  to 
satisfy  the  "in  operation"  requirement 
and  that  neither  the  capability  of 
transmission  nor  the  transmission  of 
color  bars  or  similar  test  signals  satisfies 


the  requirement  to  be  in  operation.  We 
are  proposing  to  apply  this  requirement 
to  both  private  and  common  carrier 
fixed  microwave  users,  as  the 
underfyang  basis  for  this  proposal, 
efficient  spectrum  usage,  applies 
equally  to  both  groups.  We  request 
comment  on  whether  this  requirement 
is  necessary  or  applicable  for  common 
carrier  ficensees  under  proposed  Part 
101. 

Technical  Standards 

14.  Frequency  Availability  Chart.  A 
new  frequency  availability  chart  has 
been  placed  in  the  proposed  rules 
(proposed  Section  101.101)  for  the 
convenience  of  licensees  and 
appHcjints.  In  addition  to  showing  the 
frequency  availability  for  private  and 
common  carrier  users,  it  also  shows 
other  services,  such  as  broadcast,  cable, 
PCS,  MDS,  and  ITFS,  that  share  the 
same  bands.  More  specific  technical 
information  for  the  common  carrier  and 
private  microwave  services  are 
contained  in  rule  Subparts  G  through  J. 

15.  Coordination  Procedures  ana 
Interference  Standards.  In  the  Second 
Report  and  Order  in  ET  Docket  92-9, 
the  Commission  adopted  the  current 
Part  21  coordination  procedures  and  the 
current  Part  94  interference  standards 
for  the  relocated  common  carrier  and 
private  operational  fixed  microwave 
users.  As  stated  above  and  in  the 
Second  Report  and  Order,  the  common 
carrier  and  private  microwave  industry 
members  have  united  to  develop  joint 
interference  standards  and  coordination 
procedures.  We  propose,  therefore,  to 
apply  the  same  coordination  procedures 
and  interference  standards  to  all  bands 
for  both  private  and  common  carrier 
fixed  microwave  services.  In  addition, 
we  propose  to  modify  the  present 
coordination  procedures  and 
interference  protection  standards  to  be 
consistent  with  the  TIA  industry' 
standards.  See  proposed  §§  101.103  and 
101.105. 

16.  Transmitter  Power  Limitations.  In 
addition  to  merging  the  transmitter 
power  table  from  Parts  21  and  94,  wo 
also  propose  to  eliminate  the  values  for 
maximiun  allowable  transmitter  power, 
while  retaining  the  values  for 
Equivalent  Isotropic  Radiated  Power 
(EIRP).  See  proposed  §  101.113.  We  are 
proposing  to  allow  a  maximum  EIRP  of 
+55  dBW  for  all  point-to-point 
microwave  bands  from  4  GHz  to  40 
GHz,  to  allow  for  increased  path 
reliability  on  long  paths  and  to  set  a 
common  standard  for  all  bands.  See 
proposed  §  101.113.  This  proposal  is 
based  partly  on  TIA  recommendations. 
Comsearch  also  proposed  a  maximum 
allowable  EIRP  of  +53  dBW  in  an  earlier 


proceeding.  Comsearch  points  out  that 
in  Part  25  of  the  Rules,  the  terrestrial 
station  EIRP  used  to  determine 
frequency  coordination  distance  in  the 
4,  6,  and  11  GHz  bands  is  +55  dBW, 
which  corresponds  with  the 
International  Telecommunications  (ITU) 
Radio  Rules  and  Regulations.  The 
Commission  decided  not  to  act  on  that 
portion  of  Comsearch's  petition,  instead 
deferring  consideration  of  maximum 
authorized  power,  antenna  standards, 
and  ATPC  to  a  future  proceeding.  We 
seek  comment  on  whether  increasing 
the  transmitter  power  limitations  as 
proposed  would  have  any  negative 
impact  on  any  radio  users. 

17.  Automatic  Transmitter  Power 
Control.  ATPC  is  a  feature  of  digital 
microwave  radio  that  automatically 
adjusts  transmitter  output  power  based 
on  path  fading  detected  at  the  far-end 
receiver(s).  In  the  emerging 
technologies/relocation  proceeding, 
conimenters  proposed  that  ATPC  should 
be  explicitly  authorized  in  the  rules.  In 
response,  the  Commission  clarified  in 
the  rules  that  ATPC  is  permitted  up  to 

a  3  dB  increase  in  power  and 
encouraged  industry  groups  to  explore 
in  greater  detail  under  what 
circumstances  ATPC  should  be 
authorized  and  whether  a  greater 
increase  in  power  than  3  dB  would  be 
appropriate.  We  have  reviewed  the 
ATPC  guidelines  in  TSB  10-F  and  are 
still  uncertain  of  the  necessity  of 
including  explicit  provisions  for  it  use 
in  the  rules.  We  seek  comment  on 
whether  it  is  necessary  to  have  TIA's 
recommendations  for  ATPC 
implementation  included  in  our  Rules. 
TSB  10-F  contains  provisions  for  up  to 
three  different  power  level 
specifications:  maximum  transmit 
power,  coordinated  transmit  power,  and 
nominal  transmit  power.  We  also  seek 
comment  on  how  these 
recommendations  for  ATPC  should  be 
implemented  under  our  current 
licensing  scheme,  which  authorizes 
only  a  single  operating  power  level  on 
each  license,  with  that  power  being  the 
one  used  in  the  coordination  process.  If 
the  use  of  ATPC  as  described  in  TSB 
1 0-F  were  to  be  permitted,  what 
changes  would  the  Commission  have  to 
make  to  its  forms,  licenses,  and  data 
base? 

18.  Antenna  Standards.  All  antenna 
standards  for  Part  101  services  have 
been  consolidated  into  one  rule  section 
(proposed  section  101.115).  Few 
substantive  changes  to  the  antenna 
standards  are  proposed.  In  the  Docket 
92-9  proceeding,  commenting  parties 
raised  concerns  about  our  existing 
antenna  standards,  stating  that  the 
category  A  standards  should  be  updated 


and  that  a  new  detailed  definition  of 
congested  areas  should  be  specified  to 
maximize  efficiency  and  permit  full  use 
of  available  bands.  The  Commission 
does  not  have  sufficient  information  at 
this  time  to  propose  specific  changes  to 
these  standards. 

Developmental  Authorizations 

19.  We  propose  to  eliminate  the 
general  requirement  that  applicants 
report  on  any  patents  applied  for  as  a 
result  of  a  developmental  authorization. 
This  information  is  in  the  public 
domain  when  the  patent  is  granted,  and 
our  requirement  is.  therefore, 
duplicative.  We  also  propose  to  modify 
the  language  concerning  the 
confidentiality  of  developmental  reports 
to  make  it  consistent  with  our  general 
rules  on  requests  for  confidentiality. 
The  consolidated  rules  continue  the 
prohibition  on  providing  ser\'ice  for  hire 
with  a  developmental  grant  now  placed 
on  common  carriers  and  extends  the 
prohibition  against  commercial 
operation  of  a  developmental  grant  to 
private  radio  operations. 

20.  In  this  Notice,  we  have  proposed 
to  amend  the  regulations  for  the 
common  carrier  and  private  operational 
fixed  microwave  services  by 
consolidating  and  simplifying  their 
present  rule  parts,  contained 
respectively  in  Parts  21  and  94  of  the 
Commission's  Rules,  to  create  a  new 
Part  101.  Our  specific  proposals  are 
contained  in  the  rules  appendix.  We 
solicit  comment  on  them.  We  also  invite 
comment  on  any  additional  changes  that 
can  make  the  Commission's  microwave 
rules  more  "user  friendly"  and  help  the 
staff  provide  improved  service  to  the 
public. 

21.  Initial  Regulatory  Flexibility 
Analysis.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  the  Commission 
finds  as  follows: 

A.  Reason  for  Action 

This  rulemaking  proceeding  is 
initiated  to  obtain  comment  regarding 
consolidation  and  simplification  of  the 
microwave  rules  not  contained  in  parts 
21  and  94  of  title  47  of  the  Code  of 
Federal  Regulations. 

B.  Objectives 

This  action  would  reduce  redundancy 
now  contained  in  the  rules  and  remove 
obsolete  rules  and  language.  It  would 
also  simplify  and  clarify  the 
requirements  for  filing  license  and  other 
authorization  applications,  the 
processing  of  applications  and  other 
requests,  and  the  operation  of  common 
carrier  and  private  operational  fixed 
microwave  stations. 


C.  Legal  Basis 

The  proposed  action  is  authorized  by 
Sections  4(i)  and  303(r)  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  154(i)  and  303(r). 

D.  Description.  Potential  Impact,  and 
Number  of  Small  Entities  Affected 

This  reorganization  and  revision  of 
the  common  carrier  and  private 
operational  fixed  microwave  rules  will 
reduce  the  volume  of  the  rules  by 
approximately  25  percent  and  make 
them  easier  to  use  and  understand.  Both 
the  reduction  in  volume  and 
consolidation  of  the  rule  should 
improve  their  usefulness  as  thrv  will  be 
more  easily  understood  by,  and  save 
research  time  for.  the  public.  The 
benefits  wiould  accrue  to  all  interested 
parties,  large  and  small  entities  alike. 
We  invite  specific  comment  by 
interested  parties  on  the  likely 
magnitude  of  the  impact  on  small  radio 
manufacturers  and  suppliers. 

E.  Reporting.  Record  Keeping,  and  Other 
Compliance  Requirements 

There  should  be  an  overall  decrease 
in  reporting,  record  keeping,  and  othor 
compliance  requirements.  The  use  of 
electronic  filing  alone  should  greatly 
reduce  the  amount  of  paperwork 
required  to  be  filed  and  increase  speed 
of  service. 

F.  Federal  Rules  That  0\-erIap. 
Duplicate  or  Conflict  With  These  Rules 

None. 

G.  Significant  Alternatives  Minimizing 
Impact  on  Small  Entities  Consistent 
With  Stated  Objectives 

The  objective  of  this  proceeding  is  to 
minimize  confusion,  research  time, 
record  keeping  and  recording  for  users 
of  microwave  radio  frequencies.  We  are 
unaware  of  other  alternatives  that  would 
be  as  desirable.  We  solicit  comments  on 
this  point. 

22.  Other  Matters.  This  is  a  non- 
restricted  notice  and  comment 
rulemaking  proceeding.  Ex  parte 
presentations  are  permitted,  provided 
they  are  disclosed  as  provided  in  the 
Commission's  rules.  See  generally  47 
CFR  1.1202.  1.1203.  and  1.1206(a'). 

23.  This  action  is  taken  pursuant  to 
Sections  4(i)  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  Sections  154(i)  and 
303(r). 

24.  Pursuant  to  applicable  procedures 
set  forth  in  Sections  1.415  and  1.419  of 
the  Commission's  Rules,  interested 
parties  may  file  comments  on  or  before 
Februan,'  3.  1995.  and  reply  comments 
on  or  before  February  21. 1995.  All 
relevant  and  timelv  comments  will  be 
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his  document  grants  a 
Severance  filed  by  Women  in 


Florida  Broadcasting.  Inc.  concerning 
the  action  in  this  proceeding  upgrading 
Station  WDFL,  Channel  292A,  Cross 
City,  Florida,  to  specify  operation  on 
Channel  295C1.  See  54  FR  30549  Ouly 
21.  1989). 

EFFECTIVE  DATE:  January  11, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hayne,  Mass  Media  Bureau  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATKJN:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order  in 
MM  Docket  87-455,  adopted  December 
27,  1994,  and  released  January  6,  1995. 
The  full  text  of  this  Commission  action 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  CenterfRoom  239),  1919 
M  Street.  NW,  Washington,  D.C.  The 
complete  text  of  this  action  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  Inc.,  (202)  857-3800.  2100  M 
Street,  NW,  Suite  140,  Washington,  D.C. 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Douglas  W.  VVebbink. 

Chief,  Policy  and  Rules  Division.  Mass  Media 
Bureau. 
|FR  Doc  95-«45  Filed  1-10-95;  8:45  amj 
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47  CFR  Part  80 

[WT  Docket  No.  94-153;  FCC  94-<J28] 

Designate  Prince  William  Sour»d  as  a 
Radio  Protection  Area  for  Mandatory 
Vessel  Traffic  Services  (VIS) 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  has 
proposed  rules  to  add  Prince  William 
Sound  to  the  United  States  Coast  Guard 
(Coast  Guard]  designated  radio 
protection  areas  for  mandatory  VTS  and 
establish  marine  VHF  Channel  11  as  the 
VTS  frequency  for  Prince  William 
Sound.  "This  action  is  in  response  to  a 
request  from  the  Coast  Guard.  The 
designation  of  Prince  WilUam  Soimd  as 
a  'VTS  area  will  allow  the  Coast  Guard 
to  manage  vessel  traffic  in  a  more 
efficient  manner. 

DATES:  Comments  must  be  sutnuitted  on 
or  before  February  24. 1995;  reply 
comments  on  or  before  March  13,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Shaffer,  (202)  418-0680,  Private 
Radio  Bureau. 


SUPPLEMENTARY  MFORMATKW:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making  FCC  94-328, 
adopted  December  16,  1994,  and 
released  January  3,  1995.  The  full  text 
of  this  Notice  of  Proposed  Rule  Making 
is  available  for  inspection  and  copying 
during  norma)  business  hours  in  the 
FCC  Reference  Center,  Room  230,  1919 
M.  Street,  NW.,  Washington.  DC.  The 
complete  text  may  be  purchased  from 
the  Commission's  copy  contractor, 
International  Transcription  Sef\'ice, 
Inc.,  2100  M  Street,  Suite  140, 
Washington,  DC  20G37,  telephone  (202) 
857-3800. 

Summary  of  Notice  of  Proposed  Rule 
Making 

1.  The  Coast  Guard  filed  a  petition 
(RM-8199),  Public  Notice  No.  1932, 
requesting  that  the  Commission  amend 
Part  80  of  the  Rules,  47  CFR  part  80.  to 
add  Prince  William  Sound  to  the  Coast 
Guard  designated  radio  protection  areas 
for  mandatory  VTS  and  establish  marine 
VHFCharmel  11  (156.550  MHz)  as  the 
VTS  frequency  for  Prince  William 
Sound. 

2.  As  a  result  of  the  Oil  Pollution  Act 
of  1990,  Pub.  L.  101-380.  104  Stat.  484, 
the  Coast  Guard  plans  to  implement  a 
mandator}'  Automated  Dependent 
Surveillance  (ADS)  system  for  cargo 
ships,  e.g.  oil  tankers,  that  operate  in 
Prince  William  Sound.  The  ADS  will 
operate  as  part  of  the  proposed  VTS 
system  and  is  scheduled  to  begin 
operation  in  July  1994.  An  ADS  system 
works  as  follows:  the  vessel  determines 
its  position  using  a  highly  accurate 
differential  GFS  receiver  and 
automatically  transmits  its  position, 
identification  and  the  time  of  the 
position  to  the  Coast  Guard  using  digital 
selective  calling  (DSC)  techniques  on 
VHF  marine  Channel  70  (156.515  MHz). 
The  Coast  Guard  needs  Channel  11  to 
supplement  Channel  70  ADS  use  and 
for  voice  VTS  communications  in 
support  of  vessel  traffic  control 
operations. 

3.  Designating  Prince  William  Sound 
as  a  VTS  area  will  allow  the  Coast 
Guard  to  manage  vessel  traffic  in  that 
area  more  efficiently  and  protect  the 
marine  cnviromnent  by  preventing 
vessel  collisions  and  groundings.  We  are 
proposing,  therefore,  to  add  Prince 
William  Sound  to  the  Commission's  Ust 
of  designated  radio  protection  areas  for 
VTS  systems  specified  in  Section 
80.383.  The  radio  protection  area  will  be 
defined  as  "The  rectangle  betwerai 
North  latitudes  61  degrees  17  minutes 
and  59  degrees  22  minutes  and  West 
longitudes  149  degrees  39  minutes  and 
145  degrees  36  minutes." 


4.  Additionally,  we  propose  to  permit 
private  coast  stations  currently 
authorized  to  operate  on  Channel  1 1 
within  the  proposed  Prince  William 
Sound  VTS  area  to  continue  operation 
until  the  end  of  their  cxirrent  license 
terms  on  a  noninterference  basis.  The 
stafT  will  help  affected  licensees  find 
suitable  alternative  channels.  No  fee 
will  be  charged  for  affected  stations  that 
apply  for  modification  for  an  alternative 
channel  before  their  next  renewals. 

5.  We  certify  that  the  Regulatory 
Flexibility  Act  of  1980  does  not  apply 
to  this  rule  making  proceeding  because 
if  the  proposed  rule  amendments  are 
promulgated,  there  will  not  be  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities,  as  defined  by  Section  601(3)  of 
the  Regulatory  Flexibility  Act.  The 
change  proposed  herein  will  have  a 
beneficial  effect  on  the  marine 
community  by  allowing  the  Coast  Guard 
to  manage  vessel  traffic  in  the  Prince 
William  Sound  area  in  a  more  efficient 
marmer.  The  Secretary  shall  send  a  copy 
of  this  Notice  of  Proposed  Rule  Making, 
including  the  certification,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  605(b)  of  the  Regulatory 
Flexibility  Act.  Pub.  L.  96-354,  94  Stat. 
1164,  5  U.S.C.  §§  601-G12  (1980). 

List  of  Snbiects  ia  47  CFR  Fart  80 

Communications  equipment.  Marine 
Safety. 

Federal  Communication  Commission. 
WiUiam  F.  Caton, 

.'\cting  Secretary. 
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DEPARTMENT  OF  ENERGY 

48  CFR  Parts  923  and  970 
RIN  1991-AB05 

Acquisition  Regulation;  Acquisition 
and  Use  of  Environmentally  Preferable 
Products  and  Services 

AGENCY:  Department  of  Energy. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Energy 
(DOE)  proposes  to  amend  the 
Department  of  Energy  Acquisition 
Regulation  (DEAR)  to  provide  for  the 
acquisition  and  use  of  environmentally 
preferable  products  and  services. 
DATES:  Written  comments  must  be 
received  on  or  before  March  13.  1995. 
ADDRESSES:  Comments  on  the  proposed 
rule  should  be  addressed  to  the  U..S. 
Department  of  Energy,  Procurement 


Policy  Division  (HR-521.1).  Attention: 
P.  Devers  Weaver,  1000  Independence 
Avenue  SW..  Washington,  D.C  20585. 
FOR  FURTHER  INFORMATION  CONTACT:  P. 
Devers  Weaver,  Procurement  Policy 
Division  (HR-521.1),  U.S.  Department  of 
Energy,  1000  Independence  Avenue 
SW.,  Washington.  D.C  20585;  telephone 
202-586-8250. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background. 

II.  Section-by-Section  Aaaij-sis. 

III.  Public  Comments. 

IV  PrcK:erfu.'-al  Requirements. 

A.  Review  Under  Executive  Ordc;r  12866. 

B.  Review  Under  the  Nation;!! 
Environmental  Policy  Acn. 

C  Review  Under  the  Paperwork  R«*duction 
Act. 

D.  Review  Under  the  Rf«ulatory  Flexibility 
Act. 

E.  Review  Under  Executive  Order  12612. 

F.  Public  Hearing  Determination 

C.  Review  Under  Executive  Order  12778. 

I.  Background 

Section  6002  of  the  Resource 
Conservation  and  Recovery  Act  (PCR.^) 
of  1976.  Public  Law  89-272.  42  U.S.C. 
6962.  requires  procuring  agencies  to 
establish  a  preference  for  the  acquisition 
of  products  made  vrith  recovered 
materials.  The  Environmental  Protection 
Agency  (EPA)  has  promulgated 
guidelines  to  implement  section  6002  of 
RCR.A.  These  guidelines,  for  products 
that  are  designated  "environmentally 
preferable,"  including  retread  tires,  re- 
refined  lubricating  oil,  and  recycled 
paper,  are  set  forth  at  Title  40  of  the 
Code  of  Federal  Regulations,  Parts  247 
through  253.  Also,  Executive  Order 
12873  of  Orfober  20, 1993,  Federal 
Acquisition,  Recycling,  and  Waste 
Prevention,  requires  management  and 
operating  contractors  in  their 
contracting  practices  to  comply  with 
RCRA  requirements  that  are  applicable 
to  Federal  agencies.  Implementing 
RCRA.  the  Office  of  Federal 
Procurement  Policy  on  November  2, 
1992,  issued  its  Policy  Letter  No.  92-4, 
Procurement  of  Environmentally-Sound 
and  Energy  Efficient  Products. 

RCR-A  requires  all  Federal  agencies  to 
develop  "affirmative  procurement 
programs"  (APPs)  to  assure  the 
purchase  of  materials  covered  by  the 
EPA  guidelines.  DOE  issued  its  AFP  in 
May  1994  in  the  document  "Affirmative 
Procurement  Program  For  Products 
Containing  Rtn^overed  Materials," 
providing  DOE  guidance  for  compliance 
with  RCRA  and  the  Executive  Order. 

The  Department  proposes  to  amend 
the  DEAR  to  provide  a  contract  clause. 
Acquisition  and  Use  of  Environmentally 
Preferable  Products  and  Services.  The 


clause  is  to  be  incorporated  in  DOE 
management  and  operating  contracts,  to 
promote  the  acquisition  and  use  of 
environmentally  preferable  pro«iucts 
and  services,  in  accordance  with 
spet'ified  Department  of  Energy  and 
other  Federal  policies. 

n.  Seclion-by-Section  .\nalysis 

1.  Section  923.471  describes  DOE 
policy  to  acquire  items  composed  of  the 
highest  percentage  of  recovered/ 
recycled  materials  without  adversely 
affecting  performance  requirements. 

2.  To  subpart  970.23.  section  970.2304 
is  added. 

.Section  970.2304-1  extends  the 
requirements  at  subpart  923.4  on  the 
acquisition  and  use  of  environmentally 
jjreferable  products  and  ser\ices  to 
management  and  operating  conlracis. 

3.  Sections  970.5204- YY  and 
970.2304-2  provide  a  clause  and  a 
lequirement  for  the  use  cf  the  clause. 
Acquisition  and  Use  of  Environmentally 
Preferable  Products  and  Services.  The 
clause  provides  for  compliance  with 
Executive  Order  12873,  certain  RCRA 
and  EPA  requirements,  and  certain  DOF' 
requirements  involving  the  acquisition 
and  use  of  environmentally  preferable 
products  and  services.  Paragraph  {a){4) 
of  the  clause  at  970.5204- YY  refers  to 
an  "Affirmative  Procurement  Program" 
guidance  d(K  ument.  A  ropy  of  this 
guidance  document  is  available,  without 
charge,  upon  informal  written  request 
to:  Director,  Waste  Minimization 
Division  (EM-334),  U.S.  Department  of 
Energy,  Washington,  DC  20585-0002. 
(I'lease  do  not  use  telephone  or  fax  to 
request  the  document.) 

ni.  Public  Comments 

DOE  invites  intereste*!  persons  to 
participate  by  submitting  data,  views,  or 
arguments  with  respect  to  the  proposed 
DEAR  amendments  set  forth  in  this  rule. 
Three  copies  of  written  comments 
should  be  submitted  to  the  address 
indicated  in  the  ADDRESSES  section  of 
this  rule.  A\\  comments  received  will  be 
available  for  public  inspection  during 
normal  work  hours.  All  written 
comments  received  by  the  date 
indicated  in  the  DATES  section  of  this 
notice  will  be  carefully  assessed  and 
fully  considered  prior  to  the  effective 
date  of  these  amendments  as  a  fin;d 
rule.  Any  information  considered  to  be 
confidential  must  be  so  identified  and 
submitted  in  writing,  one  copy  only. 
DOE  reserves  the  right  to  determine  the 
confidential  status  of  the  information 
and  to  treat  it  according  to  its 
determination  in  accordance  with  10 
CFRl004.il. 
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IV.  Procedu  ral 

A.  Review  L 


This  regu  ator\'  action  has  been 
determined  not  to  be  a  "significant 
regulator^'  a[;tion"  under  Executive 
Order  12861 1,  Regulatory  Planning  and 
Review.  (58  FR  51735.  October  4,  1993). 
According)]  this  action  was  not  subject 
to  review  ui  ider  the  Executive  Order  by 
the  Office  o  Information  and  Regulatory' 
Affairs 

B.  Review  L  nder  the  National 
Environmental  Policy  Act 


Pursuant 
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Pursuant  to 
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Requirements 

nder  Executive  Order  12866 


o  the  Council  on 
1  Quality  Regulations  (40 
,  the  Department  has 
guidelines  for  its 
with  the  provisions  of  the 
Environmental  Policv  Act 

(42  U.S.C.  4321  etseq.]. 
Subpart  D  of  10  CFR  Part 
lal  Environmental  Policy 

Procedures,  the 
of  Energy  has  determined 
is  categorically  excluded 
netd  to  prepare  an 
.'ironmeiital  impact  statement  or 
assessment.  This  rule 
clause  and  practices  for  the 
goods  and  servict;s  and  does 
jreparation  of  an 
1  impact  statement  or  an 
assessment  under 
I  ixclusion  A6  of  Subpart  D. 


C.  Review  i  nder  the  Paperwork 
Reduction  /  iCt 
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and  Budget 
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such  as  changed 
rates.  DOE  certifies  that 
1  not  have  a  significant 
pact  on  a  substantial 
4mall  entities  and.  therefore. 

flexibility  analysis  has 
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E.  Review  Under  Executive  Order  12612 

Executive  Order  12612  entitled 
"Federalism."  52  FR  41685  (October  30, 
1987).  requires  that  regulations,  rules, 
legislation,  and  any  other  policy  actions 
be  reviewed  for  any  substantial  direct 
effects  on  States,  on  the  relationship 
between  the  Federal  Government  and 
the  States,  or  in  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  Government.  If  there 
are  sufficient  substantial  direct  effects, 
then  the  Executive  Order  requires 
preparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  a 
policy  action.  The  Department  of  Energy 
has  determined  that  this  rule  will  not 
have  a  substantial  direct  effect  on  the 
institutional  interests  or  traditional 
functions  of  States. 

F.  Public  Hearing  Determination 

DOE  has  concluded  that  the  proposed 
rule  does  not  involve  any  significant 
issues  of  law  or  fact.  Therefore, 
consistent  with  5  U.S.C.  553,  DOE  has 
not  scheduled  a  public  hearing. 

G.  Review  Under  Executive  Order  12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  (b)(2),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected  legal 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation: 
specifies  clearly  any  preemptive  effect, 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effect; 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings:  and  defines  key  terms. 
DOE  certifies  that  this  rule  meets  the 
requirements  of  sections  2(a)  and  2(b)  of 
Executive  Order  12778. 

List  of  Subjects  in  48  CFR  Parts  923  and 
970 

Government  procurement. 

Issued  in  Washinoton.  D.C.  on  January  6. 
1995. 

Richard  H.  Hopf. 

Deputy  Assistant  Sfcrt'tary  fur  rrocurfnu-tit 
and  Assistance  Managfnwnt. 

For  the  reasons  set  forth  in  the 
preamble.  Chapter  9  of  Title  48  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below. 


PART  923— ENVIRONMENT, 
CONSERVATION,  AND 
OCCUPATIONAL  SAFETY 

1.  The  authority  citation  for  Part  923 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7254:  40  U.S.C. 
48B(c). 

2.  New  subpart  923.4  is  added  as 
follows: 

Subpart  923.4 — Use  of  Recovered 
Materials 

923.471     Policy. 

The  DOE  policy  is  to  acquire  items 
composed  of  the  highest  percen'.i^e  of 
recovered/recycled  materials  pratJicable 
(consistent  with  published  mininunn 
content  standards),  without  adversely 
affecting  performance  requirements; 
consistent  with  rnaintaining  a 
satisfactorv'  level  of  competition:  and 
consistent  with  maintaining  cost 
effectiveness  and  not  having  a  price 
premium  paid  for  products. containing 
recovered/recycled  materials. 

PART  970— DOE  MANAGEMENT  AND 
OPERATING  CONTRACTS 

3.  The  authority  citation  for  Part  97l) 
continues  to  read  as  follows: 

Authority:  Sec.  161  of  the  Atomic  Energy 
Act  of  19,54  (42  i;.S.C,  2201).  .see.  044  of  th.- 
Department  of  Energy  Organization  Act.  Pub. 
L.  95-91  (42  U.S.C.  7254),  sec.  201  of  the 
Federal  Civilian  Employee  and  Contractor 
Travel  E.xpenses  Act  of  1985  (41  U.S.C:.  420) 
and  sec.  1534  of  the  Department  of  Dett;nse 
Authorization  Act.  1986.  Puh.  I..  99-14")  (42 
U.S.C.  7256a),  as  amended. 

4.  Section  970.2304  is  added  to  read 
as  follows: 

970.2304    Use  of  Recovered/Recycled 
Materials. 

970.2304-1     General. 

The  policy  for  the  accjuisition  and  use 
of  environmentally  preferable  products 
and  services  is  described  at  4H  CFR  ptirt 
923,  subpart  923.4. 

970.2304-2    Contract  clause. 

The  contracting  officer  shall  insert  tin- 
clause  at  97Q.5204-YY.  Acquisition  and 
Use  of  Environmentally  Preferable 
Products  and  Services,  in  managenu'nt 
and  operating  contrac  ts. 

5.  To  subpart  970.52  add  .section 
970.5204-YY  as  follows: 

970.5204-Yy    Acquisition  and  Use  of 
Environmentally  Preferable  Products  and 
Services. 

As  prescribed  in  970.2304-2.  insert 
the  following  clause  in  management  and 
operating  contracts. 
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Acquisition  and  Use  of  EnvirMimentally 
Preferable  Products  and  Services 

(a)  In  the  performance  of  this  contract,  the 
Contractor  shall  comply  with  the 
requirements  of  the  following  issuances: 

(1)  Executive  Order  12873  of  October  20, 
1993,  entitled  "Federal  Acquisition, 
Recycling,  and  Waste  Prevention." 

(2)  Section  6002  of  the  Resource 
Conservation  and  Retoverv  Act  (RCRA)  of 
1976.  as  amended  (42  U.S.C  6962,  Pub.  L. 
94-580.  90  Stat.  2822), 

(3)  Title  40  of  the  Code  of  Fwderal 
Regulations,  Subchapter  I,  Parts  247  through 
253  (Solid  Wastes.  Guidelines  for  the 
procurement  of  certain  produrt!?  that  contain 


recovered/recycled  materials)  and  such  other 
Subchapter  I  Parts  or  Comprehensive 
Procurement  Guidelines  as  the 
Environmental  Protection  Agency  may  issue 
from  time  to  time  as  guidelines  for  the 
procurement  of  products  that  contain 
recovered/recycled  materials, 

(4)  "US.  Department  of  Energy  AfTirmafive 
Procurement  Program  for  Products 
Containing  Recovered  Materials"  and  related 
guidance  documents},  as  they  are  identified 
in  writing  by  the  Department. 

(b)  The  Contractor  shall  prepare  and 
submit  reports  on  matters  related  to  the  use 
of  environmentally  preferable  products  and 
ser\')ces  from  time  to  time  in  atxordanre  with 


written  direi  fion  (e.g.,  in  a  specified  fomrut) 
from  the  Contracting  Officer. 

(c)  In  complying  with  the  requirements  of 
paragraph  (a),  the  Contractor  shall  coordiniile 
its  concerns  and  seek  implementing  guidanuj 
on  Federal  and  Departmental  policy,  plans, 
and  program  guidance  with  the  DOE 
re<:y<:ling  point  of  contact,  who  shall  be 
identified  by  the  Contracting  Officer.  Reports 
required  pursuant  to  paragraph  (b)  shall  be 
submitted  through  the  DOE  recycling  point  ui 
contact. 

(End  of  clause) 

jFR  Dor.  95-681  Filed  1-10-95;  «r45  nmj 
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This  section  ol  ttie  FEDERAL  REGISTER 
contains  docu  nents  other  than  rules  or 
proposed  rulei  >  that  are  applicatHe  to  the 
public.  Notice!  i  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegiitions  of  authority,  filing  of 
petitions  and  i  ipplications  and  agency 
statements  of  organization  and  functions  are 
examples  of  qocuments  appearing  in  this 
section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITEP  STATES 

Committee  On  Governmental 
Processes 

ACTION:  Notce  of  public  meeting. 


summary: 

Advisory 
463),  notice 
of  the  Comr  i 
Processes  o 
Conference 
DATES:  Thu 
9;30a.m. 
LOCATION 
Adniinistrativ 
United  Statfs 
NW..  Wash 
Floor) 

FOR  FURTHEI I 
Deborah  S. 
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Suite  500 
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P  irsuant  to  the  Federal 
Cc  mmittee  Act  (Pub.  L.  92- 
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the  Administrative 

)f  the  United  States. 

isday,  Januan,'  19,  1995,  at 
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ington,  D.C.  (Librar\-.  5th 


na 
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INFORMATION  CONTACT: 
.aufer.  Office  of  the 
i  idministrative  Conference  of 
States.  2120  L  Street  NW.. 
V  Washington.  D.C.  Telephone: 
320. 

INFORMATION:  The 
vill  meet  to  continue 
f  when  federal  government 
other  government 
ay  participate  in  public 
There  are  possible 
in  the  Code  of  Professional 
ty,  in  agency  regulations 
olutside  activities,  and  in 
ide  rules  concerning  use 
nt  instrumentalities. 

is  open  to  the  interested 
imited  to  the  space 
Persons  wishing  to  attend 
the  Office  of  the  Chairman 

rative  Conference  at 
y  before  the  meeting.  The 
i;hair,  if  he  deems  it 
may  permit  members  of  the 

oral  statements  at  the 
y  member  of  the  public  may 

statement  with  the 
)efore,  during,  or  after  the 
nutes  of  the  meeting  will  be 
ufion  request. 


pi  esent  i 


January  5.  199.'). 
Jeffrey  S.  Lubbers, 

Research  Director. 

|FR  Doc.  95-765  Filed  l-l()-05:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Consumer  Service 
RIN:  0584-AB97 

Food  Stamp  Program:  Maximum 
Allotments  for  Alaska,  Hawaii,  Guam, 
and  the  Virgin  Islands 

AGENCY:  Food  and  Consumer  Service, 

USDA. 

ACTION:  General  notice. 

SUMMARY:  By  this  notice,  the 
Department  of  Agriculture  is  updating 
the  maximum  food  stamp  allotments  for 
participating  households  in  Alaska, 
Hawaii.  Guam,  and  the  Virgin  Islands. 
These  annual  adjustments,  required  by 
law,  take  into  account  changes  in  the 
cost  of  food  and  statutory  adjustments. 
EFFECTIVE  DATE:  October  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  M.  Seymour.  Supervisor, 
Eligibility  and  Certification  Regulations 
Section,  Certification  Policy  Branch. 
Program  Development  Division,  Food 
Stamp  Program,  Food  and  Consumer 
Ser\'ice,  USDA.  Alexandria,  Virginia 
22302, (703)  305-2496. 

SUPPLEMENTARY  INFORMATION 

Publication 

As  required  by  law.  State  agencies 
implemented  this  action  on  October  1. 
1994  based  on  advance  notice  of  the 
new  amounts.  Based  on  regulations 
published  at  47  FR  46485  (October  19, 
1982)  annual  statutory  adjustments  to 
the  maximum  allotment  levels,  income 
eligibility  standards,  and  deductions  are 
issued  by  General  Notices  published  in 
the  Federal  Register  and  not  through 
rulemaking  proceedings. 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 


Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  Final  rule  and 
related  Notice  to  7  CFR  Part  3015, 
Subpart  V  (48  FR  29116,  June  24,  1983). 
this  program  is  excluded  from  the  scope 
of  Executive  Order  No.  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

Hegulutory-  Flexibility  Act 

Ellen  Haas,  Under  Secretary  for  Food, 
Nutrition,  and  Consumer  Services,  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  action  will  increase  the  amount  of 
money  spent  on  food  through  iiunuises 
in  food  stamp  benefits  issued  to 
participating  households.  However,  this 
money  will  be  distributed  among  the 
relevant  area's  food  vendors  as  the  food 
stamps  are  used  by  households,  so  the 
effect  on  any  one  vendor  will  not  be 
significant. 

Paperwork  Reduction  Act 

This  action  does  not  contain  reporting 
or  recordkeeping  requirements  subject 
to  review  by  the  Office  of  Management 
and  Budget. 

Background 

Thrifty  Food  Plan  (TFP)  and  Allot mmts 

The  TFP  is  a  plan  for  the 
consumption  of  foods  of  different  tvjies 
(food  groups)  that  families  might  use  to 
provide  nutritious  meals  and  snacks  for 
family  members.  The  plan  suggests 
amounts  of  food  for  men,  women,  and 
children  of  different  ages,  and  it  meets 
most  dietar}'  standards.  The  cost  of  the 
TFP  is  adjusted  monthly  to  reflect 
changes  in  the  costs  of  the  food  groups. 

TFPs  for  Alaska  and  Hawaii  are  based 
upon  an  adjusted  average  for  the  six- 
month  period  that  ends  with  June  1994. 
Since  the  Bureau  of  Labor  Statistics  (the 
source  of  food  price  data)  no  longer 
publishes  monthly  information  to. 
compute  Alaska  and  Hawaii  TFPs,  the 
adjusted  average  provides  a  proxy  for 
actual  June  1994  TFP  costs.  The  ' 
adjusted  average  is  equal  to  January- 
June  1994  TFP  costs  for  Alaska  and 
Hawaii  increased  by  the  average 
percentage  difference  between  the  cost 
of  the  TFP  in  Alaska  and  Hawaii  in  June 
and  the  January-June  average  from  1970 
through  1986  (a  1.53  percent  increase 
over  January-June  costs  in  Alaska  and  a 
1.82  percent  increase  in  Hawaii). 


For  the  period  January  through  June 
1994,  the  average  cost  of  the  TFP  was 
$459.90  in  Alaska,  a  decrease  since  last 
year,  and  $615.30  in  Hawaii.  The 
proxies  for  actual  June  1994  TFP  costs 
were  $466.94  in  Alaska  and  $626.50  in 
Hawaii.  The  June  1994  cost  of  the  TFP 
was  $553.20  in  Guam  and  $482.50  in 
the  Virgin  islands. 

The  TFP  is  also  the  basis  for 
establishing  food  stamp  allotments. 
Food  stamp  allotments  are  adjusted 
periodically  to  reflect  changes  in  food 
cost  levels.  Section  3(o)(ll)  of  the  Food 
Stamp  Act  of  1977,  as  amended  (7 
U.S.C.  2012{o)(ll))  provides  for  an 
adjustment  on  October  1. 1994.  based 
upon  103  percent  of  the  June  1994  cost 
of  the  TFP  for  a  family  of  four  persons 
consisting  of  a  man  and  woman  ages 
20-50  and  children  aees  6-8  and  9-11. 

The  maximum  food  stamp  benefit  or 
allotment  is  paid  to  households  which 


have  no  net  income.  For  households 
which  have  some  income,  their 
allotment  is  determined  by  reducing  the 
maximum  allotment  for  their  household 
size  by  30%  of  the  household's  net 
income.  To  obtain  the  maximum  food 
stamp  allotment  for  each  household 
size,  the  TFP  costs  for  the  four-person 
household  were  increased  by  3  percent, 
divided  by  four,  multiplied  by  the 
appropriate  household  size  and 
economy  of  scale  factor,  and  the  final 
result  was  rounded  down  to  the  nearest 
dollar. 

Because  the  decrease  in  the  Alaska 
TFP  would  have  caused  a  subsequent 
drop  in  maximum  food  stamp 
allotments,  on  October  13,  1994,  the 
President  signed  into  law  P.L.  103-345. 
This  law  prohibits  the  Secretary  from 
reducing  food  stamp  allotments  for 
Alaska  on  October  1 .  1994  based  on  a 
TFP  cost  that  was  lower  than  the  cost  of 


the  TFP  for  Alaska  in  June  1993.  This 
law  is  effective  Septemljer  30, 1994.  As 
a  result  of  this  action,  the  food  stamp 
allotments  for  Alaska  published  in  this 
notice  are  the  same  as  last  year's. 

Pursuant  to  section  3(o)(3)  of  the  1  imhI 
Stamp  Act  (7  U.S.C.  2012(o)(3), 
maximum  food  stamp  benefits  for  Guam 
and  the  Virgin  Islands  cannot  exceed 
those  in  the  50  States  and  D.C,  so  they 
are  based  upon  the  lower  of  their 
respective  TFPs  or  the  TFP  for  rural  II 
Alaska.  In  addition,  the  urban  Alaska 
allotment  is  the  higher  of  the  allotment 
that  was  in  effect  in  urban  areas  on 
October  1. 1985  or  100.79  percent  of  the 
adjusted  .\nchorage  TFP  (see  50  FR 
18456.  dated  Mav  1,  1984,  and  51  FR 
16281,  dated  May  2.  1986). 

The  following  table  shows  new 
allotments  for  Alaska,  Hawaii,  Guam, 
and  the  Virgin  Islands. 


Maximum  Allotment  Amounts^— October  1994,  As  Adjusted  . 


Household  size 

Urtan 
Alaska  2 

Rural  1 
Alaska  3 

Rural  II 
Alaska* 

Hawaii 

Guam* 

Virgin 
Islancte^ 

1             

S147 
271 
388 
492 
585 
702 
776 
887 

♦111 

$188 
345 
495 
628 
746 
895 
990 
1131 
+  141 

S229 

420 

602 

765 

908 

1090 

1204 

1377 

+172 

SI  93 

354 

508 

645 

766 

919 

1016 

1161 

+  145 

SI  70 
313 
448 
569 
767 
811 
897 
1025 
♦  128 

S149 

2                     

273 

3        

391 

4                       

496 

5          

590 

6                        

708 

7 

782 

8                     

894 

Each  additional  memt)er 

♦  112 

'  Adjusted  to  reflect  the  cost  of  food  in  June,  adjustments  for  each  househokj  size,  economies  of  scale,  a  i  ,03  percent  increase  in  the  TFP  and 
rounding,  except  Alaska  which  by  P.L.  103-345  has  been  hekj  at  the  1993-94  levels. 

2  These  levels  are  100.79  percent  of  the  Anchorage  TFP,  as  adjusted. 

3  These  levels  are  128.52  percent  of  the  Anchorage  TFP,  as  adjusted. 
••These  levels  are  156.42  percent  higher  than  the  Anchorage  TFP,  as  adjusted. 

s  Adjusted  to  reflect  changes  in  the  cost  of  food  in  the  48  States  and  DC,  which  correlate  with  price  changes  in  these  areas.  Maximum  allot-  ^ 
ments  in  these  areas  cannot  exceed  those  in  rural  II  Alaska. 


Maximum  allotments  for  the  48  States 
and  DC  were  published  in  a  separate 
notice  in  the  Federal  Register.  These 
adjustments  were  announced  sooner 
than  the  adjustments  for  Alaska,  Hawaii, 
Guam  and  the  Virgin  Islands  because 
the  data  to  accomplish.the  update  for 
the  48  States  and  DC  were  available 
sooner  than  the  data  for  the  other  areas 
covered  by  this  notice. 

(7  U.S.C.  2011-2032) 

Dated  January  4, 1995. 
Ellen  Haas, 

Under  Secretary  for  Food,  Nutrition,  and 
Consumer  Services. 

[FR  Doc.  95-637  Filed  1-10-95;  8:45  am! 
BILLING  CODE  341»-3(MJ 


RIN:  0584-AB96 

Food  Stamp  Program:  Maximum 
Allotments  for  the  48  States  and  D.C, 
and  Income  Eligibility  Standards  and 
Deductions  for  the  48  States  and  D.C, 
Alaska,  Hawaii,  Guam,  and  the  Virgin 
Islands 

AGENCY:  Food  and  Consumer  Service. 

USDA. 

ACTION:  General  notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  update  for  Fiscal  Year  1995:  (1)  the 
maximum  allotment  levels,  which  are 
the  basis  for  determining  the  maximum 
amount  of  food  stamps  which 
participating  households  receive,  (2)  the 
gross  and  net  income  limits  for  food 
stamp  eligibility  which  certain 
households  may  have,  (3)  the  standard 
deduction  available  to  certain 
households,  and  (4)  the  homeless 
household  shelter  expense.  These 


adjustments,  required  by  law,  tak<!  into 
account  changes  in  the  cost  of  living 
and  statutorv'  adjustments. 

EFFECTIVE  DATE:  October  1.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  M.  Seymour,  Super\  isor. 
Eligibility  and  Certification  Regulations 
Section,  Certification  Policy  Branch, 
Program  Development  Division,  Food 
Stamp  Program,  Food  and  Consumer 
Service,  USDA,  Alexandria,  Virginia 
22302,  (703)  305-2496. 

SUPPLEMENTARY  INFORMATION 

Publication 

As  required  by  law.  State  agencies 
must  implement  this  action  on  October 
1,  1994  based  on  advance  notice  of  the 
new  amounts.  In  accordance  with 
regulations  published  at  47  FR  4648.5- 
46487  (October  19,  1982).  annual 
.statutor>'  adjustments  to  the  maxin)i!!;i 
allotment  levels,  income  cligibilit\ 


JMI 
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standards. 
General  Not 
Federal 
rulemaking 

Executive 


aid 


\xs  1 


deductions  are  issued  by 
published  in  the 
Regikter  and  not  through 
J  roceedings. 

Older  12866 

las 


This  rule 
not  significant 
Order  12866 
reviewed  by 
and  Budget. 

Executive  OMer  12372 


been  determined  to  be 
for  purposes  of  Executive 
and  therefore  has  not  been 
the  Office  of  Managemont 


The  Food 
the  Catalog 
Assistance 
reasons  set 
notice  to  7 
FR  29116. 
is  excluded 
Order  12372 
intergovcmn  lental 
State  and 


Jtamp  Program  is  listed  in 
Federal  Domestic 
uhder  No.  10.551.  For  the 
in  the  final  rule  related 
Part  3015.  Subpart  V  (48 
24.  1983).  this  program 
rom  the  scope  of  Executive 
which  requires 

consultation  with 
officials. 


:cf 


f(  irth 
CTl 
June : 


local 

Regulatory  F  lexibility  Act 

Ellen  Haas ,  the  Under  Secretary  for 
Food,  Nutrit  on.  and  Consumer 
Ser\'ices.  has  certified  that  this  action 
will  not  hav(  >  a  significant  economic 
impact  on  a  lubstantial  number  of  small 
entities.  The  action  will  increase  the 
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8  

Each  additional  nnember 
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amount  of  money  spent  on  food  through 
food  stamps.  However,  this  money  will 
be  distributed  among  the  nation's  food 
vendors,  so  the  effect  on  any  one  vendor 
will  not  be  significant. 

Paperwork  Reduction  Act 

This  action  does  not  contain  reporting 
or  recordkeeping  requirements  subject 
to  approval  by  the  Office  of 
Management  and  Budget  (OMB). 

Background 

Income  Eligibility  Standards 

The  eligibility  of  households  for  the 
Food  Stamp  Program,  except  those  in 
which  all  members  are  receiving  public 
assistance  (PA)  or  supplemental  security 
income  benefits  (SSI),  is  determined  by 
comparing  their  incomes  to  the 
appropriate  income  eligibility  standards 
(limits).  Households  containing  an 
elderly  or  disabled  member  need  to 
have  net  incomes  below  the  net  income 
limits,  while  households  which  do  not 
contain  an  elderly  or  disabled  member 
must  have  net  incomes  below  the  net 
income  limit  and  gross  incomes  below 
the  gross  income  limit. 

Households  in  which  all  members  are 
receiving  PA  or  SSI  are  categorically 


eligible;  their  incomes  do  not  have  to  be 
below  the  income  limits. 

In  addition,  elderly  individuals  (and 
their  spouses)  who  are  unable  to  prepan^ 
meals  because  of  certain  disabilities, 
may  be  cransidered  separate  households, 
even  if  they  are  living  and  eating  with 
another  household.  7  U.S.C.  Sec. 
2012(i).  The  Food  Stamp  Act  limits 
separate  household  status  to  those 
persons  who  meet  both  of  the  following 
requirements: 

(1)  Their  own  income  may  not  exceed 
the  net  income  eligibility  standards,  and 

(2)  The  income  of  those  with  whom 
they  reside  may  not  exceed  165  percent 
of  the  poverty  line. 

The  net  and  gross  income  limits  are 
derived  from  the  Federal  income 
poverty  guidelines.  The  net  income 
limit  is  100  percent  of  the  guidelines; 
the  gross  income  limit  is  130  percent  of 
the  guidelines.  The  guidelines  are 
updated  annually.  Based  on  that  update, 
the  Food  Stamp  Program's  income 
eligibility  standards  are  updated 
annually.  The  effective  date  of  October 
1  is  required  by  the  Food  Stamp  Act. 

The  revised  income  eUgibility 
standards  are  as  follows: 


Food  Stamp  Program  October  i.  1994-September  30.  1995 


Household  size 


48  States  ^ 


Alaska 


Hawaii 


Net  Monttily  Income  Eligibiiity  Standards  (100  Percent  of  Poverty  Level) 


S614 
820 
1,027 
1,234 
1,440 
1,647 
1,854 
2,060 
+207 


S767 
1.025 
1.284 
1,542 
1.800 
2.059 
2.317 
2.575 
■f259 


S706 
944 
1,181 
1,419 
1,656 
1,894 
2,131 
2.369 
+238 


Gross  Monttily  ircom*  Eligibility  Standards  (130  Percent  of  Poverty  Level) 


S798 
1,066 
1.335 
1.604 
1,872 
2.141 
2.410 
2.678 
+269 


S997 
1.333 
1.669 
2,005 
2.340 
2,676 
3,012 
3.348 

+336 


S918 
1,227 
1,536 
1.844 
2,153 
2.462 
2,771 
3.079 

+309 


Gross  Monthly  Income  Eligibility  Standards  for  Households  Where  Elderly  Disabled  Are  a  Separate  Household  (165  Percent  of  Poverty 

Level)  


SI  .01 2 

31.255 

81,165 

1,353 

1.692 

1,557 

1,694 

2,118 

1,949 

2,035 

2.544 

2.341 

2.376 

2,970 

2,733 

2,717 

3.397 

3,124 

3,058 

3.823 

3,516 

3.399 

'1.2-39 

2.908 

Food  Stamp  Program  October  i,  1994-September  30,  1995— Continued 


Household  size 

48  States ' 

Alaska 

Hawaii 

Each  additional  memljer 

+341 

+427 

+392 

'  Includes  District  of  Cotumbia.  Guam,  and  the  Virgin  Islands. 


Thrifty  Food  Plan  (TFPj  and  Allotments 

The  TFP  is  a  plan  for  the 
consumption  of  foods  of  different  types 
(food  groups)  that  households  might  use 
to  provide  nutritious  meals  and  snacks 
for  household  members.  The  plan 
suggests  amounts  of  food  for  men. 
women,  and  children  of  different  ages, 
and  it  meets  dietary  standards.  The  cost 
of  the  TFP  is  adjusted  monthly  to  reflect 
changes  in  the  costs  of  the  food  groups. 

The  TFP  is  also  the  basis  for 
establishing  food  stamp  allotments. 
Nationally,  food  stamp  allotment  levels 
are  adjusted  periodically  to  reflect 
changes  in  food  cost  levels.  Section 
3(o)(ll)  of  the  Food  Stamp  Act  (7  U.S.C. 
Sec.  2012(o)(ll)).  provides  for  an 
adjustment  on  October  1,  1994,  based 
upon  103  percent  of  the  June  1994  cost 
of  the  TFP  for  a  family  of  four  persons 
consisting  of  a  man  and  woman  ages 
20-50  and  children  ages  6-8  and  9-11. 
In  June  1994,  the  cost  of  the  TFP  was 
$375.30  in  the  48  States  and  D.C. 

To  obtain  the  maximum  food  stamp 
benefit  for  each  household  size,  June 
1994  TFP  costs  for  the  four- person 
household  (of  $375.30)  were  increased 
by  3  percent,  divided  by  four, 
multiplied  by  the  appropriate 
household  size  and  economy  of  scale 
factor,  and  the  final  result  was  rounded 
down  to  the  nearest  dollar.  The 
maximum  benefit,  or  allotment,  is  paid 
to  households  which  have  no  net 
income.  For  households  which  have 
some  income,  the  individual 
household's  allotment  is  determined  by 
reducing  the  maximum  allotment  for  the 
household's  size  by  30  percent  of  the 
individual  household's  net  income. 

The  following  tables  show  the  new 
allotments  for  the  48  Slates  and  D.C. 


Allotment  Amount's  ^—October 
1994  AS  adjusted 


Household  size 

48  States 
and  D.C. 

1  

S1 15 

2 

212 

3 

304 

4 

386 

5 

459 

6 

550 

7 

608 

8 

695 

Each  additk)nal  person 

+87 

'  Adjusted  to  reflect  the  cost  of  food  in  June, 
adjustments  for  each  tiousehoW  size,  econo- 
mies of  scale,  a  3  percent  increase  in  the  TFP 
and  rounding. 

Minimum  Benefit 

Pursuant  to  Section  8(a)  of  the  Food 
Stamp  Act.  the  $10  minimum  monthly 
benefit  provided  to  all  one-  and  two- 
person  households  must  be  adjusted  on 
each  October  1  to  reflect  the  percentage 
change  in  the  TFP  for  the  12-month 
period  ending  the  preceding  June,  with 
the  result  rounded  to  the  nearest  $5.  In 
order  to  implement  this  provision  of  the 
law.  the  minimum  benefit  is  adjusted 
each  year  as  follows:  (1)  the  percentage 
change  in  the  TFP  from  June  of  the 
previous  year  to  June  of  the  current  year 
(prior  to  rounding)  is  calculated;  (2)  this 
percentage  change  is  multiplied  by  the 
previous  "unrounded"  minimum 
benefit  to  obtain  a  new  unrounded 
benefit  amount;  and  (3)  the  new 
unrounded  minimum  benefit  is  then 
rounded  to  the  nearest  $5  in  accordance 
with  the  statutor>'  provisions. 

The  unrounded  cost  of  the  TFP  was 
S364.895  in  June  1993  and  $375.3158  in 
June  1994.  The  change  from  June  1993 
to  June  1994  is  1.028558  percent,  which 
when  multiplied  by  $11.24974.  the 
unrounded  minimum  benefit  in  Fiscal 
'I'ear  1993.  results  in  a  new  unrounded 


minimum  benefit  of  $11.56999. 
Rounded  to  the  nearest  $5,  the 
minimum  benefit  for  Fiscal  Year  1995  is 
$10. 

Deductions 

Food  stamp  benefits  are  calculated  on 
the  basis  of  an  individual  household's 
net  income.  Deductions  serve  to  lower 
household  net  income  and  thus  to 
increase  household  benefits.  When  a        ! 
households  net  income  decreases,  its 
food  stamp  benefits  increase. 

Adjustment  of  the  Standard  Deduction 

Section  5(e)  of  the  Food  Stamp  Act 
provides  that,  in  computing  household 
income,  households  shall  be  allowed  a 
standard  deduction.  7  U.S.C.  Sec. 
2014(e).  Section  5(e)  also  requires  that 
the  standard  deduction  be  adjusted 
periodically.  The  deduction  for  the  48 
States  and  DC.  was  last  adjusted 
effective  October  1. 1993.  Section  5(e)(4) 
requires  that  the  adjustment  in  the  level 
of  the  standard  deduction  shall  take  into 
account  changes  in  the  Consumer  Price 
Index  for  All  Urban  Consumers  (CPI-U) 
published  by  the  Bureau  of  Labor 
Statistics  (BLS)  for  items  other  than 
food.  (7  U.S.C.  Sec.  2014(e)(4).  The 
adjustments  are  rounded  to  the  nearest 
lower  dollar  pursuant  to  the 
requirements  of  Section  5(e).  There  are 
separate  standard  deductions  for  the  48 
States  and  DC.  Alaska.  Hawaii.  Guam, 
and  the  Virgin  Islands. 

The  following  table  shows  the 
lieductions  resulting  from  the  last 
adjustment,  the  unrounded  results  of 
this  adjustment,  and  the  new  deduction 
amounts  that  go  into  effect  on  October 
1. 1994. 


Standard  Deductions  for  All  households 


48  States  and  DC 

Alaska 

Hawaii 

Guam 

Virgin  Islands 


Previous 
standard 
deductions 
(effective 
10-1-93) 


S131 
223 
185 
262 
115 


New 

unrounded 

numtjers 

(10-1-94) 


3134.53 
229.47 
189.93 
269.03 
118.70 


Standard 

deductions 

(effective 

10-1-94) 


Si34 
229 
189 
269 

118 
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Adjustment  Oj 


Section  13912 
Childhood  Hunger 
Title  XlH.Omiibu 
Rt!conciliatior 
66.  enacted  Ai  igust 
Leland  Act)  allien 
Food  Stamp 
inr  adjusting 
deduction  cap 
the  excess  she  ter 
adjusted  annu  i 
the  shelter,  fuf  1 


i^ct 
tie 


components  o 
U  published 
however,  man  iated 
she  her  cap  effpctivi 
October  1 . 
the  cap  effect 
shelter  cap  an^ounts 
Year  1995 i 
Notice  publisl  led 
Register  on  N49rch 
11761.  and  in 
Shelter  ^xpen 
Utility  Allow^ces 
FederaJ  Regi£  ei 
For  the  convenience 
however,  we 
below 


hv 


19<5 


iiT 


of  the  Mickey  Leland 
Relief  Act,"  Chapter  3. 
s  Budget 
Actof  1993,  Pub.  L.  103- 
10, 1993.  (the 
ded  section  5(e)  of  the 
to  change  procedures 
excess  ^eher 
Prior  to  the  Leland  Act. 

deduction  cap  was 
lly  based  on  changes  in 
and  utilities 

housing  costs  in  the  CPI- 

BLS.  The  Leland  Act. 

increases  in  the 

e July  1, 1994. and 

and  an  ehmination  of 

January  1. 1997.  The 

effective  for  Fiscal 
announced  in  a  General 
in  the  Federal 
14.  1994  at  59  FR 
a  proposed  rule  on  Excess 
Limit  and  Standard 
published  in  the 
r  on  November  22. 1994. 
of  the  reader, 
restating  those  amounts 


£re 


Sh  elter 


MAXtMUM 

H0USEH0L()S 

Disabled 

[Eftective 


48  States  and 

AtasKa  

Hawaii 

Guam 

Virgin  Islands 


(7  U.S.C.  2011-2032) 


estin  lales 


th» 


Adjustment  q 
Shflter  Expe. 

S<«tion  11(( 
Act  requires  t 
rulers  requirin; ; 
standard 
expenses  that 
expected  to  \h 
in  vvhicii  all 
which  are  not 
throughout 
2020(e)(3)(E) 
difficulty  St 
gathering  the 
compute 
their  States, 
.standard  esti 
all  State  agen( 
estimates 

fn  the 
Provisions 
Memorial 
final  rule,  pi 
(December  4 
stated  that  it 


JMI 


Federal  Register  /  Vol.  60,  No.  7  /  Wednesday.  January  11.  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  7  /  Wednesday.  January  11,  1995  /  Notices 


2735 


the  Shelter  Deduction 


Deductions  for 
Without  Elderly  or 

Ji/lEMBER 
071-01-94  ttHough  09-30-95] 


CC 


S231 
402 
330 
280 
171 


the  Homeless  Household 


n$e 

)(3)(E)  of  the  Food  Stamp 
le  Secretarv"  to  prescribe 
state  agencies  to  develop 

of  the  sheher 
may  reasonabh  be 
incurred  by  lumseholds 
□  embers  are  homeless  but 
receiving  free  shelter 
month.  7  U.S.C.  Sec. 
Ln  recognition  of  the 
agencies  may  face  in 
ecessarv'  information  to 
shelter  estimates  for 
Secietar\  offered  a 
r^ate  which  may  Ik;  used  by 
es  in  lieu  of  their  own 


It; 


stan(  lard 


tie 


Dedi^tion  and  Disaster 

the  Mickey  Leland 
Doihestir  Hunger  Relief  Act 
rfUshedat  56  FR  63613 
[991).  the  Department 
y  h!ould  annually  adjust  th<; 


homeless  household  shelter  expense 
each  October  1  using  the  same  changes 
in  the  shelter,  fuel  and  utilities 
component  of  the  CPI  used  in  indexing 
the  shelter  cap.  This  year's  homeless 
household  shelter  expense  is  $139. 

Dated:  Ianuar>-  4. 1995. 
Ellen  Haas, 

Under  Secretary  for  Food.  Nutrition,  and 
Consumer  Services. 
[PR  Doc.  95-6.16  Fried  1-10-95:  8:45  am) 

BILUNG  COOE  3410-30-U 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
(A-649-813] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and     ' 
Postponement  of  Final  Determination: 
Canned  Pineapple  Fruit  From  Thailand 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  11.  1995. 
FOR  FURTHER  INFOflUdATlON  CONTACT: 
Michelle  Frederick  or  John  Brinkmann, 
Office  of  Antidumping  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
D.C.  20230;  telephone  (202)  482-0186  or 
482-5288,  respectively. 
PRELIMINARY  DETERMINATION:  We 
preliminarily  determine  that  canned 
pineapple  fruit  (CPF)  from  Thailand  is 
being,  or  is  likely  to  be.  sold  in  the 
LInited  States  at  less  than  fair  value,  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930.  as  amended  (the  "Act" •)(1994). 
The  estimated  margins  of  sales  at  less 
than  fair  value  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  June  28.  1994  (59  FR 
34408).  the  following  events  have 
occurred. 

On  July  25. 1994.  the  United  States 
International  Trade  Commission  ("ITC") 
issued  an  affirmative  preliminary  injur>' 
determination  in  this  case  (see  ITC 
Investigation  No.  731-TA-706). 

On  August  3. 1994.  we  named  the 
following  four  companies  as  the 
respondents  in  this  investigation:  Dole 
Food  Company.  Inc..  Dole  Packaged 
Foods  Company,  and  Dole  Thailand. 
Ltd.  (collectively  "Dole");  The  Thai 
Pineapple  Public  Co..  Ltd.  ("TIPCO"); 
Siam  Agro  Industry  Pineapple  and 
Others  Co.,  Ltd.  ("SAICO");  and  Malee 


Sampran  Factory  Public  Co.,  Ltd. 
("Malee").  These  four  companies 
accounted  for  at  least  60  percent  of  the 
exports  of  CPF  to  the  United  States 
during  the  periotl  of  investigation  (POI) 
(January  through  June  1994)  (see 
Memorandum  from  Team  to  Richard  W. 
Moreland,  dated  August  3.  1994). 
Therefore,  in  accordance  with  19  CFR 
353.42(b)(1994).  we  issued  antidumping 
duty  questionnaires  to  the  four 
companies  on  August  5, 1994. 

Section  A  of  the  Department's 
questionnaire  requesting  general 
information  concerning  the  company's 
corporate  structure  and  business 
practices,  the  merchandise  under 
investigation  that  it  sells,  and  the  sales 
of  the  merchandise  in  all  markets  was 
received  from  the  four  respondents  on 
September  2, 1994.  We  analyzed  each 
respondent's  home  market  and  third 
countrv'  sales  of  the  subject  merchandise 
in  accordance  with  19  CFR 
353.48(a)(1994).  and  determined  that 
the  home  market  was  not  viable  for  any 
of  the  respondents.  Germany  was 
selected  as  the  appropriate  third  country 
market  for  all  respondents  in 
accordance  with  19  CFR  , 

353.49(b)(1994). 

On  August  10.  1994,  Dole  requested 
that  the  POI  be  modified  to  coincide 
with  its  fiscal  half  year  accounting 
period.  We  accepted  Dole's  proposal  on 
August  18.  1994,  and  modified  the  POI 
for  Dole  to  cover  that  period  from 
January  2, 1994.  through  June  18.  1994 
(see  Memorandum  from  Gary  Taverman 
to  Barbara  R.  Stafford,  dated  August  18. 
1994).  The  POI  was  not  modified  for  the 
other  three  respondents. 

On  August  10  and  24. 1994.  Dole 
claimed  that  for  purposes  of  reporting   . 
U.S.  sales,  it  was  impossible  for  the 
company  to  distinguish  between  its 
pineapple  grown  and  canned  in 
Thailand  and  its  pineapple  grown  and 
canned  in  the  Philippines.  Therefore. 
Dole  requested  that  it  be  allowed  to 
report  all  of  its  U.S.  sales  of  CPF. 
including  those  of  Phihppine  origin,  for 
each  product  category.  Dole  then 
proposed  that  an  allocation  ratio  based 
on  1993  shipments  to  the  United  States 
be  applied  to  determine  the  share  of 
Thai-origin  CPF  sold  during  the  POI.  By 
doing  so.  Dole  stated  the  Department 
could  calculate  a  less  than  fair  value 
margin  for  Dole's  U.S.  sales  of  Thai- 
origin  merchandise  during  the  POI 
based  on  a  ratio  of  Thai  origin  to  Thai 
and  F'hilippine  origin  merchandise. 

In  addition.  Dole  requested  that  it  be 
allowed  to  exclude  all  sales  of  5.5  ounce 
cans  of  crushed  pineapple  which 
accounted  for  an  insignificant  volume  of 
its  LI.S.  sales.  Dole  claimed  that  this 
product  is  a  unique  product  which  is 


not  produced  by  any  other  canned 
pineapple  producer  in  the  world  nor 
sold  by  Dole  in  any  other  markets.  On 
September  6, 1994,  we  granted  Dole's 
requests  concerning  the  reporting  of  its 
U.S.  sales,  but  reserved  our  decision  on 
the  appropriate  methodology  for 
calculating  a  less  than  fair  value  margin 
for  Dole's  Thai-origin  merchandise  until 
we  had  an  opportunity  to  review  further 
its  submissions  (see  Memorandum  from 
Gary  Taverman  to  Richard  W.  Moreland, 
dated  September  6, 1994). 

Sections  B  and  C  of  the  Department's 
questionnaire  which  request  home- 
market  sales  listings  and  U.S.  sales 
listing:^,  respectively,  were  received 
from  Dole.  TIPCO,  and  SAICO  on 
September  20, 1994.  Malee's  Section  B 
and  C  responses  were  received  on 
September  22, 1994. 

Supplemental  questionnaires 
regarding  Sections  A,  B  and  C  of  the 
Department's  questionnaire  were  issued 
to  Dole  on  October  14. 1994,  and  to 
TIPCO.  SAICO,  and  Malee  on  October 
18,  1994. 

On  October  21, 1994,  we  received  a 
timely  request  from  Maui  Pineapple 
Company,  Ltd.  and  the  International 
Longshoremen's  and  Warehousemen's 
Union  (the  petitioners)  to  postpone  the 
preliminary  determination  until  no  later 
than  210  days  after  the  date  of  the  filing 
of  the  petition  in  this  investigation, 
pursuant  to  19  CFR  353.15(c)(1994).  On 
October  26,  1994,  finding  no  compelling 
reason  to  deny  the  request,  we  granted 
this  request  and  postponed  this  final 
determination  until  January  4.  1995  (59 
FR  54546.  November  1,  1994). 

Dole  submitted  supplemental 
responses  to  Sections  A,  B  and  C  of  the 
questionnaire  on  November  4,  and 
December  21, 1994.  Supplemental 
responses  from  TIPCO,  SAICO,  and 
Malee  were  submitted  on  November  8, 
1994. 

On  November  21  and  23,  1994. 
respondents  TIPCO.  SAICO,  and  Malee 
requested  that  the  Department  confirm 
their  selection  of  invoice  date  as  the 
proper  date  of  sale  for  all  reported  sales. 
We  issued  a  decision  on  this  issue  on 
November  29,  1994  (see  Memorandum 
from  Richard  W.  Moreland  to  Barbara  R. 
Stafford,  dated  November  29,  1994). 
Subsequently,  on  December  8,  1994,  the 
Department  modified  this  decision  (see 
memoranda  to  file  dated  December  5, 
December  7,  and  December  8,  1994), 
and  granted  respondents'  request  to  use 
invoice  date  as  the  date  of  sale  for  all 
reported  sales.  This  issue  is  discussed 
further  in  the  "Dale  of  Sale"  section 
below. 


Cost  of  Production  Allegation 

On  September  29,  1994,  the 
petitioners  alleged  that  TIPCO,  SAICO, 
and  Malee  sold  the  subject  merchandise 
in  Germany  during  the  POI  at  prices 
below  the  cost  of  production  (COP).  The 
petitioners  filed  a  similar  allegation 
against  Dole  on  September  30.  1994. 

Based  upon  our  analysis  of  these 
allegations,  we  found  that  there  are 
reasonable  grounds  to  believe  or  suspect 
that  TIPCO,  SAICO.  Malee.  and  Dole 
sold  CPF  in  Germany  at  prices  which 
were  below  the  COP.  Accordingly,  on 
October  21, 1994,  we  initiated  COP 
investigations  against  these  four  ^^ 

respondents  pursuant  to  section  7730^] 
of  the  Act  (1994)  (see  Memorandum 
from  Richard  W.  Moreland  to  Barbara  R. 
Stafford,  dated  October  21,  1994). 

Section  D  of  the  Department's 
questionnaire  requesting  cost  of 
production  and  constructed  value  data 
was  issued  to  the  four  respondents  on 
November  7, 1994.  Dole's  Section  D 
response  was  received  on  December  19, 

1994.  Section  D  responses  from  TIPCO. 
SAICO.  and  Malee  were  received  on 
December  27,  1994.  Because  this 
information  was  received  too  late  to  be 
considered  for  purposes  of  the 
preliminary  determination,  we  will 
analyze  this  data  and  use  it  in  the  final 
determination  to  determine  whether  any 
of  the  respondents  made  third  country 
sales  at  prices  below  the  COP. 

Postponement  of  Final  Determination 

Pursuant  to  section  735(a)(2)(A)  of  the 
Act  (1994),  Dole  requested  on  January  4, 

1995,  that  in  the  event  of  an  affirmative 
preliminary  determination  in  this 
investigation,  the  Department  postpone 
the  final  determination  until  no  later 
than  135  days  after  the  date  of 
publication  of  an  affirmative 
preliminary  determination  in  the 
Federal  Register.  Pursuant  to  1 9  CFR 
353.20(b)  (1994),  because  our 
preliminary  determination  is  affirmative 
and  Dole  is  a  significant  producer  of 
CPF,  and  no  compelling  reasons  for 
denial  exist,  we  are  postponing  the  date 
of  the  final  determination  until  the 
135th  day  after  the  date  of  publication 
of  this  notice  in  the  Federal  Register. 

Scope  of  the  Investigation 

The  product  co\'ered  by  this 
investigation  is  canned  pineapple  fruit 
(CPF).  For  the  purposes  of  this 
investigation, CPF  is  defined  as 
pineapple  processed  and/or  prepared 
into  various  product  forms,  including 
rings,  pieces,  chunks,  tidbits,  and 
crushed  pineapple,  that  is  packod  and 
cooked  in  metal  cans  with  either 
pineapple  juice  or  sugar  syrup  added. 


CPF  is  currently  classifiable  under 
subheadings  2008.20.0010  and 
2008.20.0090  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HT.SUS). 
HTSUS  2008.20.0010  covers  CPF 
packed  in  a  sugar-based  sjTup:  HTSUS 
2008.20.0090  covers  CPF  packed 
without  added  sugar  [i.e.,  juice-packed). 
Although  the  HTSUS  subheadings  arc 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Period  of  Investigation 

As  stated  above,  the  POI  is  January  1. 
through  June  30. 1994,  for  TIPCO. 
SAICO.  and  Malee;  and  January  2. 
through  June  18.  1994,  for  Dole  (see 
"Case  History  "  section  above). 

Such  or  Similar  Comparisons 

We  determined  that  all  products 
covered  by  this  investigation  constitute 
a  single  category  of  such  or  similar 
merchandise.  Where  loere  were  no  sales 
of  identical  merchandise  in  the  third 
country  market  to  compare  to  U.S.  sales, 
we  made  similar  merchandise 
comparisons  on  the  basis  of  the  criteria 
defined  in  Appendix  V  to  the 
antidumping  questionnaire,  on  file  in 
Room  B-C99  of  the  main  building  of  the 
Department  of  Commerce. 

In  accordance  with  19  CFR 
353.58(1994).  we  made  comparisons  at 
the  same  level  of  trade,  where  possible. 
Where  we  were  not  able  to  match  sales 
at  the  same  level  of  trade,  we  made 
comparisons  without  regard  to  the  level 
of  trade. 

Dole  stated  that  its  various  customers 
categories  [i.e.,  retail,  foodservice  and 
industrial)  constituted  three  separate 
levels  of  trade.  However,  based  on 
information  contained  in  its  response, 
we  preliminarily  determine  that  Dole 
sold  CPF  to  two  (hstinct  levels  of  trade 
in  both  the  U.S.  and  German  markets. 
The  first  level  is  comprised  of  sales  to 
customers  in  the  retail  and  foodservice 
sectors4Level  I);  the  second  is 
comprised  of  sales  to  customers  in  the 
industrial  sector  (Level  II). 

We  have  reached  this  conclusion 
based  on  the  reported  functional 
differences  of  E)ole's  customers.  See 
Import  Administration  Policy  Bullctiji 
92/1  dated  July  29.  1992.  Level  I 
customers  can  be  characterized  as  lar^e 
national  and  regional  chains  which 
resell  CPF  to  local  or  independent  retail 
stores  or  food  service  outlets.  Level  II 
customers  can  be  characterized  as 
companies  that  use  CPF  as  an  ingredient 
in  the  production  of  other  food 
products. 
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Date  of  Sale 

TIPCO,  SA  ICO,  and  Malee  requested 
that  the  Depi  irtment  determine  whether 
their  proposi  sd  date  of  sale  methodology 
[i.e.,  invoice  date)  was  appropriate 
based  on  inf  )rmation  contained  in  their 
respective  qi  lestionnaire  responses. 
After  an  ana  ysis  of  this  information, 
additional  d  ita  presented  by  the 
respondents  concerning  this  issue,  as 
well  as  the  arguments  raised  by  the 
petitioners. '  ve  instructed  TIPCO. 
SAICO,  and  vlalee  to  report  the  original 
order  date  as  the  date  of  sale  unless 
there  was  a  ( hange  to  the  essential  terms 
of  sale  [i.e..  ]  irice  and/or  quantity)  prior 
to  the  date  o  invoicing.  For  those  sales 
where  there  ivas  a  modification  to  the 
price  and/or  quantity,  we  asked  these 
respondents  to  report  the  invoice  date  as 
the  date  of  s  ile.  The  invoice  date  was 
selected,  rat  ler  than  the  actual  date  of 
the  modification,  in  order  to  reduce  the 
administrati  ve  burden  claimed  by 
respondents  in  obtaining  the  actual 
order  modif  cation  date. 

In  respon:  e  to  the  Department's 
instructions  respondents  have  argued 
that  both  th(  buyer  and  seller  do  not 
consider  the  terms  to  be  fixed  until  the 
date  of  shipi  nent  and  that  the 
Department  should  accept  the  date  of 
invoice  as  tl  e  date  of  sale  for  all  sales. 
The  questio  maire  responses,  which 
indicate  tha  the  contracts  or  initial 
agreements  io  not  establish  that  the 
terms  are  bi  iding  and  that  either  party 
can  change  he  order  at  any  time  up  to 
the  invoice  late,  support  this  assertion. 

The  Depa:  tment  considers  the  date  of 
sale  to  be  th  3  date  upon  which  all 
material  ten  ns  of  the  contract  for  sale 
are  set,  espe  cially  price  and  quantity 
(see  Genera  Electric  Co.  versus  United 
States.  Slip  Dp.  93-55  at  4  (CIT,  April 
21, 1993):  T  jho  Titanium  Co.  versus 
United  Stat  -s,  743  F.  Supp.  888,  890 
(CIT  1990)).  Our  review  of  the  record  in 
light  of  the  1  irguments  subsequently 
presented  b  r  the  respondents  indicates 
that  the  mal  erial  terms  of  any  order  can 
be  changed  Drior  to  the  invoice  date. 
Further,  we  note  that,  for  a  significant 
number  of  s  des  during  the  POI.  price  or 
quantity  die  change  prior  to  the  invoice 
date.  There  ore,  upon  further 
examinatioi  i  of  the  facts  of  this  issue, 
the  Departn  ent  has  determined  that  the 
is  the  appropriate  date  of 
IPCO,  SAICO,  and  Malee 
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("FMV").  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

As  noted  in  the  "Case  History" 
section  above.  Dole  has  reported  all  of 
its  U.S.  sales  of  subject  merchandise, 
including  those  of  Philippine  origin,  for 
each  product  category  where  Dole  had 
shipments  ft-om  both  Thailand  and  the 
Philippines  to  the  United  States  dujing 
1993.  In  order  to  calculate  a  less  than 
fair  value  margin  based  on  an  estimated 
quantity  of  Dole's  U.S.  sales  of  Thai- 
origin  merchandise  during  the  POI,  we 
have  weighted  the  dumping  margin  for 
each  product  category  by  the  ratio  of  the 
^pments  of  subject  merchandise  from 
"raailand  to  the  total  volume  shipped 
from  both  Thailand  and  the  Philippines 
during  the  last  seven  accounting  periods 
of  1993  [i.e.,  July  19  through  December 
31. 1993).  We  used  the  July-December 
accounting  periods  as  the  basis  for 
establishing  the  ratio  rather  than  the 
entire  1993  period  because  Dole's 
average  inventory  turnover  rate  is 
reported  to  be  six  to  seven  months. 

For  certain  U.S.  and  Germcin  market 
sales.  Dole  reported  its  re-sale  of  subject 
merchandise  purchased  from  uiu-elated 
producers  in  Thailand.  Section  773(a)(1) 
of  the  Act  (1994)  specifies  that  FMV  be 
calculated  based  on  sales  of  "such  or 
similar  merchandise".  The  term  "such 
or  similar  merchandise"  is  defined  by 
section  771(16)  of  the  Act  (1994)  as 
merchandise  which  is  produced  in  the 
same  country  and  by  the  same  person  as 
the  merchandise  which  is  the  subject  of 
the  investigation.  Therefore,  we  cannot 
use  sales  of  CPF  produced  by  persons 
other  than  Dole  when  calculating  FMV. 
Accordingly,  we  have  excluded  all  of 
Dole's  German  sales  of  subject 
merchandise  it  did  not  produce  fi-om 
our  calculation  of  FMV. 

Similarly,  in  calculating  USP.  we  also 
determined  that  it  is  appropriate  to 
exclude  all  of  Dole's  U.S.  sales  of  the 
subject  merchandise  it  did  not  produce. 
However,  because  we  were  unable  to 
determine  which  particular  U.S.  sales 
were  of  merchandise  produced  by  firms 
other  than  Dole,  we  have  weighted  the 
dumping  margin  for  each  product 
category  identified  by  Dole.  We 
weighted  the  dumping  margin  by 
applying  a  ratio  of  the  volume  of  Dole- 
produced  product  to  the  combined  total 
volumes  of  Dole-produced  and 
purchased  product  shipped  to  the 
United  States  during  1993,  allowing  us 
to  calculate  a  margin  based  on  an 
estimated  quantity  of  Dole-produced 
product.  We  note  that  this  weighing 
period  is  different  than  that  used  to 
weigh  Thai-  and  non-Thai  produced 
merchandise.  However,  the  only 
information  available  for  purposes  of 


weighing  these  sales  was  for  the  whole 
calendar  year  1993. 

In  addition,  we  preliminarily 
determined  that  Dole  should  have 
reported  as  U.S.  sales  certain  shipments 
made  during  the  POI  which  Dole 
claimed  were  pursuant  to  a  long-term 
agreement  negotiated  prior  to  the  POI 
(see  Toho  Titanium  Co.  versus  United 
States.  743  F.  Supp.  888,  891  (CIT 
1990);  General  Electric  Co.  v.  United 
States,  Slip.  Op.  93-55  at  4  (CIT.  April 
21.  1993).  Based  upon  our  analysis  of 
the  agreement,  it  appears  that  the  price 
terms  are  indefinite  and  subject  to 
Dole's  control.  Because  these  shipments 
were  not  reported,  we  are  applying  the 
average  of  all  positive  margins  to  one- 
half  of  the  maximum  quantity  specified 
in  the  agreement  to  be  purchased  during 
1994  [i.e..  we  have  divided  the  yearly 
maximum  quantity  in  half  to  correspond 
to  our  six-month  POI).  Dole  will  be 
required  to  report  these  shipments  for 
the  final  determination. 


United  States  Price 

For  TIPCO.  SAICO.  and  Malee.  we 
based  USP  on  purchase  price  (PP),  in 
accordance  with  section  772(b)  of  the 
Act  (1994),  because  all  of  each 
company's  U.S.  sales  to  the  first 
unrelated  purchaser  took  place  prior  to 
importation  into  the  United  States  and 
exporter's  sales  price  (ESP) 
methodology,  in  those  instances,  was 
not  otherwise  indicated. 

SAICO  failed  to  report  certain  U.S. 
sales  in  its  revised  Section  C  response 
which  we  determined  to  be  sales  made 
during  the  POI.  We  included  these  sales, 
as  they  were  included  in  SAICO's  initial 
submission  of  Section  C  response,  and 
made  appropriate  adjustments  for 
charges  based  on  the  information 
available  (see  Concurrence 
Memorandum,  dated  Januar>'  4. 1995). 

For  Dole,  where  sales  to  the  first 
unrelated  purchaser  took  place  after 
importation  into  the  United  States,  we 
based  USP  on  ESP.  in  accordance  with 
section  772(c)  of  the  Act  (1994).  For  a 
small  number  of  Dole's  U.S.  sales  which 
took  place  prior  to  importation  into  the 
United  States,  we  preliminarily 
determine  USP  to  be  based  on  ESP 
because:  (1)  The  merchandise  was 
introduced  into  the  physical  inventory 
of  Dole's  U.S.  warehouses  after 
importation  and.  thus,  was  not  shipped 
directly  from  the  cannery  in  Thailand  to 
the  unrelated  U.S.  customer;  (2)  all  the 
selling  activities  associated  with  Dole's 
U.S.  sales,  including  these  sales,  are 
handled  in  the  United  States  through 
Dole's  U.S.  sales  office  by  unrelated 
brokers  located  in  the  United  States:  and 
(3)  it  appears  that  Dole's  canneries  in 
Thailand  have  no  control  over  the  prices 


charged  to  the  U.S.  customers. 
Therefore,  because  Dole's  U.S.  sales 
office  acts  as  more  than  a  processor  of 
sales-related  documentation,  we 
consider  these  U.S.  sales  to  be  ESP 
transactions.  (See  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  New 
Minivans  From  Japan.  57  FR  21937. 
21945  (May  26.  1992). 

Malee 

For  Malee.  we  calculated  PP  based  on 
FOB  and  C&F  prices  charged  to 
unrelated  customers  in  the  United 
States.  We  made  deductions  in 
accordance  with  section  772(d)(2)(A)  of 
the  Act  (1994),  where  appropriate,  for 
foreign  brokerage  and  handling,  foreign 
inland  freight,  and  ocean  fi^ight.  We 
also  made  deductions  in  accordance 
with  section  773(a)(4)(B)  of  the  Act 
(1994).  where  appropriate,  for  bank 
charges. 

SAICO 

For  SAICO.  we  calculated  PP  based 
on  FOB  prices  charged  to  unrelated 
customers  in  the  United  States.  We 
made  deductions  in  accordance  with 
section  772(d)(2)(A)  of  the  Act  (1994), 
where  appropriate,  for  foreign  inland 
freight,  £(»eign  inland  insurance,  and 
foreign  brokerage  and  handling.  We  also 
made  deductions  in  accordance  with 
section  773(a)(4)(B)  of  the  Act  (1994), 
where  appropriate,  for  bank  charges. 

TIPCO 

For  TIPCO.  we  calculated  PP  based  on 
FOB  and  C&F  prices  charged  to 
unrelated  customers  in  the  United 
States.  We  made  deductions  in 
accordance  with  section  773(a)(4)(B)  of 
the  Act  (1994).  where  appropriate,  for 
rebates.  In  addition,  we  made 
deductions  for  the  following  movement 
expenses  in  accordance  with  section 
772(d)(2)(A)  of  the  Act  (1994):  foreign 
brokerage  and  handling,  port  charges, 
foreign  inland  freight,  and  ocean  freight. 
We  also  made  deductions  in  accordance 
with  section  773(a)(4)(B)  of  the  Act 
(1994),  where  appropriate,  for  bank 
charges  and  warranty  expenses. 

Dole 

We  calculated  Dole's  ESP  sales  based 
on  packed.  FOB  Dole's  warehouse  and 
delivered  prices  to  unrelated  customers 
in  the  United  States.  We  made 
deductions  in  accordance  with  19  CFR 
353.56(a)(2)(1994).  where  appropriate, 
for  discounts,  rebates,  and  direct  selling 
expenses  including  unrelated 
commissions,  credit  and  warranty 
expenses.  We  also  made  deductions  in 
accordance  with  19  CFR  353.41(d)(2)(i) 
(1994),  where  appropriate,  for  foreign 
brokerage  and  handling,  freight 


expenses,  U.S.  brokerage  and  handling. 
U.S.  duty  and  harbor  fees.  For  purposes 
of  this  preliminary  determination,  we 
considered  certain  advertising  expenses 
to  be  direct  selling  expenses  and  have 
deducted  them  in  accordance  with  19 
CFR  353.56(a)(2)(1994).  In  addition,  we 
deducted  indirect  selling  expenses, 
including  inventory  carrying  expenses, 
market  development  and  warehousing 
expenses  in  accordance  with  19  CFR 
353.56(a)(-2){1994).  The  "in  end  out" 
warehousing  expense  claimed  by  Dole 
as  a  direct  selling  expense  was 
reclassified  as  an  indirect  selling 
expense  because,  based  on  information 
on  the  record,  it  was  not  possible  to 
determine  that  this  expense  directly 
applies  to  the  sales  under  investigation. 
An  amoimt  for  revenue  Dole  earned  on 
certain  sales  where  it  charged  its 
customers  for  special  deliver^'  terms  was 
added  to  USP  in  order  to  offset  the 
additional  expenses  incurrud  by  Dole  on 
the  delivery  of  these  sales. 

We  recalculated  Dole's  reported  credit 
expenses  in  instances  where  Dole  had 
not  reported  a  shipment  and/or  payment 
date  because  the  merchandise  had  not 
yet  been  shipped  and/ or  paid  for  at  the 
time  of  the  filing  of  this  response.  For 
those  sales  missing  both  a  shipment  and 
payment  date,  we  used  the  average 
credit  days  of  all  transactions  with  a 
reported  shipment  and  payment  date. 
For  those  sales  with  a  missing  payment 
date  only,  we  inserted  the  date  of  the 
preliminary  determination. 

We  excluded  from  our  analysis  Dole's 
U.S.  sales  of  distressed  merchandise 
because  the  quantity  involved  was 
insignificant  and  Dole  made  no 
comparable  third  country'  sales  of 
distressed  merchandise  during  the  POI 
(see  Concurrence  Memorandum,  dated 
January  4,  1995). 

Foreign  Market  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  CPF  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  FMV.  we  compared  each 
respondents'  volume  of  home  market 
sales  of  subject  merchandise  to  the 
volume  of  third  country  sales  in 
accordance  with  section  773(a)(1)(B)  of 
the  Act  (1934).  As  noted  in  the  "Case 
History"  section  above,  we  found  that 
the  liume  market  was  not  viable  for  any 
of  the  respondents.  We  selecte<l 
Germany  as  the  appropriate  third 
country  market  fur  all  four  rtispondents 
in  accordance  with  19  CFR  353.49(ti) 
(1994). 

For  each  of  the  respondents,  we  nude 
adjustments,  where  appropriate,  for 
physical  differences  in  the  merchandise, 
in  accordance  with  19  CFR  353.57 
(1994).  In  addition,  in  accordance  with 


section  773(a)(1)  of  the  Act  (1994).  we 
deducted  third  country  packing  costs 
and  added  U.S.  packing  costs  for  all 
respondents. 

For  TIPCO,  SAICO,  and  Malee,  we 
adjusted  for  differences  in  commissions 
in  accordance  with  19  CFR  353.56(a)(2) 
(1994)  as  follows:  Where  commissions 
were  paid  on  some  third  country  sales 
used  to  calculate  FMV,  we  deducted 
from  FMV  both  (1)  indirect  selling 
expenses  attributable  to  those  sales  on 
which  commissions  were  not  paid:  and 
(2)  commissions.  The  total  deduction 
was  capped  by  the  amount  of  the 
commission  paid  on  the  U.S.  sales  in 
accordance  with  19  CFR  353.56(b)(1) 
(1994).  Where  no  commissions  were 
paid  on  third  country  sales  used  to 
calculate  FMV,  in  accordance  with  19 
CFR  353.56(b)(1)  (1994),  we  deducted 
the  lesser  of  either  1)  the  amount  of  the 
commission  paid  on  the  U.S.  sale;  or  2) 
the  sum  of  the  weighted  average  indirect 
selling  expenses  paid  on  the  third 
country  sales.  Finally,  the  amount  of  the 
commission  paid  on  the  U.S.  sale  was 
added  to  FMV  in  accordance  with  19 
CFR  353.56(a)(2)  (1994). 

Malee 

For  Malee.  we  calculated  FMV  based 
on  FOB  and  C&F  prices  charged  to 
unrelated  customers  in  Germany.  In 
light  of  the  decision  of  the  Court  of 
Appeals  for  the  Federal  Circuit  (CAFC) 
in  Ad  Hoc  Committee  of  AS-NMTX-FL 
Producers  of  Gray  Portland  Cement  v 
United  States,  13'F.3d  398  (Fed.  Cir. 
1994),  the  Department  no  longer 
deducts  third  country  movement 
charg.'s  from  FMV  pursuant  to  its 
inhi.rnnt  power  to  fill  in  "gaps"  in  tlie 
antidumping  statute.  Instead,  wc  adjust 
for  those  expenses  under  the 
cirLunistance-of-sale  provision  of  19 
CFR  353.56(a)  (1994).  Accordingly,  in 
th»?  present  case,  we  deducted  post-salo 
thi,'(i  country  market  movement  charges 
from  FMV  under  the  circumstanre-of- 
siilc  prrjvision.  This  adjustment 
in(  liid<vj  foreign  brokerage  and 
handling,  fon'ign  inland  freight,  and 
<H;<\4n  ircight.  \V'e  also  made  deductions 
in  ai:e:(irdan(.e  with  section  773(a)(4)(B) 
of  Ihi*  Aft  !TJ')4),  where  appropriate,  for 
bank  fharqns. 

We  niddo  a  c  ircunistance-of-sale 
adjustment  for  differences  in  credit 
expenses,  pursuant  to  section 
773(,i)(4)(B)ofthe  Art  (1994)  and  19 
CFK  .<.33.56(a)(2)(1994). 

SAICO 

Wo  based  FMV  on  FOB  prices  charged 
to  unrelated  customers  in  Germany.  Wi> 
deducted  post-sale  movement  rh.in^es 
from  FMV  under  the  circumsfance-of- 
s;iir  provision  of  19  CFR  353..56(a} 
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(1994).  The  cjiarges  included  foreign 
inland  freight,  foreign  inland  insurance, 
and  foreign  brokerage  and  handling.  We 
also  made  de|ductions  in  accordance 
73(a)(4)(B)  of  the  Act 
appropriate,  for  bank 


with  section 
(1994),  when 
charges. 
We  made 


circumstance-of-sale 
adjustment  fir  differences  in  credit 
expenses,  pursuant  to  19  CFR 
353.56(a)(2)  (1994).  For  third-country 
sales  with  missing  payment  dates,  we 
used  the  date  of  the  preliminary 
determinatioi  of  this  investigation  in 
order  to  calculate  imputed  credit. 

TIPCO 

We  based  FMV  on  FOB  prices  charged 
to  unrelated  I  ;ustomers  in  Germany.  We 
deducted  po!  ;t-sale  movement  charges 
from  FMV  ui  der  the  circumstance-of- 
sale  provisio  i  of  19  CFR  353.56(a) 
(1994).  The  c  tiarges  included  foreign 
inland  freigh :,  foreign  brokerage  and 
handling,  poi  t  charges,  and  liner  fees. 
We  also  mad  j  deductions  in  accordance 
with  section  773(a)(4)(B)  of  the  Act 
(1994),  when:  appropriate,  for  bank 
charges. 

We  made  a  circumstance-of-sale 
adjustment  f(ir  differences  in  credit 
expenses,  pu  -suant  to  19  CFR 
353.56(a)(2)  1 1994). 

Dole 

We  calculated  FMV  based  on  packed, 
ex-warehous ;,  C&F  port  of  import,  ex- 
quay  and  del  ivered  prices  to  unrelated 
customers. 

Pursuant  to  section  773(a)(4)(B)  of  the 
Act  (1994)  ai  d  19  CFR 
353.56(a)(2)(  .994),  we  made 
circumstance  -of-sale  adjustments  for 
unrelated  commissions  as  well  as  credit, 
bank,  and  tin  rchandising  expenses.  We 
deducted  poi  t-sale  movement  charges 
from  FMV  UI  der  the  circumstance-of- 
sale  provisio  i  of  19  CFR  353.56(a) 
(1994).  The  c  larges  included  freight 
expenses,  for  sign  brokerage  and 
handling,  Eu  opean  Community  (EC) 
duty  and  EC  irokerage  and  handling. 
For  movemei  it  expenses  where  it  was 
not  possible  o  determine  from 
information  ( tn  the  record  how  the 
expense  dire  :tly  applies  to  the  sales 
under  invest  gation  (i.e..  movement 
expenses  ass  iciated  with  sales  made  on 
an  ex-wareh(  use  or  delivered  basis),  wf 
assumed  all  i  ixpenses  to  be  indirect 
selling  exper  ses  for  purposes  of  the 
preliminary  iletermination.  We 
deducted  fro  n  FMV  the  weighted- 
average  thirc  country  indirect  selling 
expenses  inc  uding,  where  appropriate, 
pre-sale  mov  jment  expenses, 
warehousing  and  inventory  carrying 
costs  in  acco  dance  with  19  CFR 
353.56(b)(2)(  1994).  In  accordance  with 


JMI 


19  CFR  353.56(b)  (1)  and  (2)  (1994). 
because  commissions  were  paid  in  both 
the  United  States  and  third  country 
markets,  the  deduction  for  third  country 
indirect  selling  expenses  was  capped  by 
the  sum  of  U.S.  indirect  selling 
expenses.  We  recalculated  Dole's 
reported  credit  expense  in  instances 
where  Dole  had  not  reported  a  shipment 
and/or  payment  date  because  the 
merchandise  had  not  yet  been  shipped 
and/or  paid  for  at  the  time  of  the  filing 
of  this  response.  For  those  sales  missing 
both  a  shipment  and  payment  date,  we 
used  the  average  credit  days  of  all 
transactions  with  a  reported  shipment 
and  payment  date.  For  those  sales 
missing  a  payment  date  only,  we 
inserted  the  date  of  the  preliminary 
determination. 

As  noted  above,  in  accordance  with 
sections  773(a)(1)  and  771(16)  of  the  Act 
(1994),  we  excluded  from  our  analysis 
certain  reported  sales  of  subject 
merchandise  which  was  not  produced 
by  Dole. 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  offrcial  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank  of  New 
York. 

Verification 

As  provided  in  section  776(b)  of  the 
Act  (1994),  we  will  verify  information 
used  in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act  (1994),  we  are  directing  the 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  CPF  from  Thailand,  as 
defined  in  the  "Scope  of  the 
Investigation"  section  of  this  notice,  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register  (except  those  that 
represent  sales  by  Dole).  The  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
preliminary  dumping  margins,  as  shown 
below.  This  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 


Manufacturers'pro- 
ducers/exporters 

Margin  percent 

Dole 

TIPCO  

SAICO 

Malee  

All  Others 

0.30  (De  minimus) 

7.81 

9.55 

1.12 

6.73 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act  (1994).  we  have  notified  the  ITC 
of  our  determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  imports  of  the 
subject  merchandise  are  materially 
injuring,  or  threaten  material  injury  to, 
the  U.S.  industry  before  the  later  of  120 
days  after  the  date  of  the  preliminary 
determination  or  45  days  after  our  final 
determination. 

Public  Comment 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration.  U.S.  Department  of 
Commerce,  Room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  the  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed. 

In  accordance  with  19  CFR  353,38 
(1994),  case  briefs  or  other  written 
comments  in  at  least  ten  copies  must  be 
submitted  to  the  Assistant  Secretary  no 
later  than  May  1,  1995,  and  rebuttal 
briefs  no  later  than  May  3, 1995.  A 
hearing,  if  requested,  will  be  held  on 
May  8.  1995.  at  the  U.S.  Department  of 
Commerce  in  Room  4830.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  prior  to 
the  scheduled  time.  In  accordance  with 
19  CFR  353.38(b)  (1994).  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

This  determination  is  published 
pursuant  to  section  733(f]  of  the  Act 
(1994)  and  19  CFR  353.15(a)(4)  (1994). 

Date:  Ianuar\'4,  1995. 
Susan  G.  Essennan, 
Assistant  Secretan-  for  Import 
Administration. 

|FR  Doc.  95-687  Filed  1-10-95;  8:45  am] 
BILLING  CODE  SSIO-OS-P 

[C-201-003] 

Ceramic  Tile  From  Mexico;  Amended 
Final  Results  of  Countervailing  Duty 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Amended  Final  Result  of 
Countervailing  Duty  Administrative 
Review. 

SUMMARY:  On  August  8,  1994.  the 
Department  of  Commerce  (the 
Department)  submitted  to  the  Court  of 
International  Trade  (CIT)  the  final 
results  of  redetermination  pursuant  to  a 
remand  in  Ccrainico  Re^ioniontann. 


S.A..  et  al.  (Slip  Op.  94-74,  Mav  5, 
1994).  On  September  14,  1994, "the  CIT 
affirmed  our  redetermination  (Slip  Op, 
94-142).  In  accordance  with  that 
affirmation,  we  are  hereby  amending  the 
final  results  of  the  countervailing  duty 
administrative  review  of  ceramic  tile 
from  Mexico,  covering  the  period 
January  1,  1986,  through  December  31, 
1986.  During  the  above  period,  the 
country-wide  rate  for  ceramic  tile  for  the 
companies  that  are  not  de  minimis  is 
4.02  percent  ad  valorem. 
EFFECTIVE  DATE:  January  11,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Longest  or  Kelly  Parkhill.  Office 
of  Countervailing  Compliance,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:(202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  9.  1989  (54  FR  19930).  the 
Department  published  the  final  results 
of  administrative  review  of  the 
countervailing  duty  order  on  ceramic 
tile  from  Mexico,  covering  the  period 
January  1,  1986,  through  December  31, 
1986.  For  purposes  of  the  final  results, 
the  Department  calculated  the  "all 
others"  countervailing  duty  rate  by 
weight  averaging  the  benefits  received 
by  companies,  excluding  zero  rate  and 
de  minimis  firms.  The  resultant 
countervailing  duty  rate  applicable  to 
non-de  minimis  firms  was  4.28  percent 
ad  valorem. 

On  May  5,  1994,  the  CIT,  in  Ceramica 
Regiomontana  S.A.  v.  United  States 
(Slip  Op.  96-74,  May  5,  1994), 
remanded  to  the  Department  for 
redetermination  the  final  results  of  this 
review.  The  CIT  ordered  the  Department 
to  "recalculate  the  countr>-wide 
countervailing  duty  rate  applicable  to 
non-de  minimis  firms  by  weight 
averaging  the  benefits  received  by  all 
companies  by  their  proportion  of 
exports  to  the  United  States,  inclusive  of 
zero  rate  firms  and  de  minimis  firms 
pursuant  to  the  methodology  set  forth  in 
Ipsco  V.  United  States.  899  F.2d  1192 
(Fed.  Cir.  1990)." 

Final  Remand  Results 

On  August  8, 1994,  the  Department 
filed  with  the  CIT  its  final  results  of 
redetermination  upon  remand,  in  which 
the  Department  complied  with  the  CIT's 
order  and  recalculated  the  "all  others" 
countervailing  duty  rate  by  weight 
averaging  the  benefits  received  by  all  of 
the  42  companies,  including  36  de 
minimis  or  zero  rate  firms  subject  to  the 
1986  review.  The  resultant  "all  others" 
rate  of  4.02  percent  ad  valorem,  which 


included  de  minimis  and  zero  rate 
firms,  was  assigned  to  the  remaining  six 
non-de  minimis  firms — Barros 
Tlaquepaque,  Ceramica  Regiomontana. 
Ceramica  y  Pisos  Industriales  de 
Culiacan,  Ima  Regiomontana,  Industries 
Intercontinental  and  OH.  International. 

Final  Results  of  Redetermination 

On  September  14,  1994,  the  CIT 
affirmed  the  Department's 
redetermination  upon  remand  (Slip  Op. 
94-142).  In  accordance  with  that 
affirmation,  we  are  hereby  amending  the 
final  results  of  the  administrative  review 
for  the  period  January  1,  1986,  through 
December  31,  1986,  We  determined  that 
the  "all  others"  countervailing  duty  rate 
for  companies  that  are  not  de  minimis 
is  4.02  percent  ad  valorem. 

The  Department  shall  <letermine,  and 
the  Customs  Service  shall  assess, 
counter\'ailing  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

This  notice  is  in  accordance  with 
section  516(a)(e)  of  the  Act. 

Dated:  December  29. 1994. 
Barbara  R.  Stafford. 

Acting  Assistant  Secretary  for  Import 

A  dministra  tion. 

|FR  Doc.  95-688  Filed  1-10-95;  845  ami 

BILLING  CODE  3S1fr-0S-P 


U.S.  Geological  Survey,  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301), 
Related  records  can  be  viewed  between 
8:30  AM  and  5:00  PM  in  Room  421 1 , 
U,S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W,, 
Washington,  D,C. 

Docket  Number:  94-124.  Applicant: 
U.S.  Geological  Survey,  Denver,  CO 
80225.  Instrument:  Open  Split  Interface 
Attachment  for  Mass  Spectrometer. 
Manufacturer:  Finnigan  MAT,  Germany 
Intended  Use:  See  notice  at  59  FR 
59212,  November  16,  1994. 

Comments:  None  received.  Decision. 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposesas  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  This  is  a  compatible  accessor^' 
for  an  instniment  previously  imported 
for  the  use  of  the  applicant.  The 
accessory  is  pertinent  to  the  intended 
uses  and  we  know  of  no  domestic 


accessory  which  can  be  readily  adapird 
to  the  previously  imported  instrument. 

Pamela  Woods. 

At  ting  DiriTtor.  Stnlutorv  Import  l*rn^'rn:ii^ 

Staff. 

\VR  Doc.  95-()01  Filed  1-10-9.5:  8:43  .i::.) 

BILUNG  CODE  )S10-OS-F 


University  of  California,  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651.  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  500  P.M.  in  Room  4211 
U.S.  Department  of  Commerce,  14th  .iiid 
Constitution  Avenue,  N.W.. 
Washington,  D.C, 

Docket  S'umber:  94-125.  Applicant: 
University  of  California.  San  Diego.  CA 
92121,  Instrument:  Seasor  System, 
Manufacturer:  Chelsea  Instruments  Ltd,, 
United  Kingdom.  Intended  Use:  See 
notice  at  59  FR  59212.  November  16. 
1994. 

Comments:  None  received.  Decision. 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States, 
Reasons:  The  foreign  instrument 
provides  an  instrument  platform  that 
can  be  towed  to  depths  of  400  m  at 
speeds  to  10  knots  with  a  dive/climb 
rate  to  2,5  m/second.  A  university 
research  department  advised  Decemlxr 
14,  1994  that  (1)  these  capabilities  are 
pertinent  to  the  applicant's  intended 
purpose  and  (2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign 
instrument  for  the  applicant's  intended 
use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

Pamela  Woods, 

Acting  Dirrrtctr.  Statutory  Import  Programs 

Staff 

IFR  DfM  .  T>-(.02  Fiiod  l-H>-95;  8:45  ;im| 
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COMMITTEE  FOR  THE 
IMPLEMEhHATION  OF  TEXTILE 
AGREEMEKTS 

Establishment  of  a  New  Export  Visa 
Arrangement  Certification 
Requirements  and  Establishment  of  a 
Guaranteed  Access  Level  for  Certain 
Cotton  and  Man-Made  Fit>er  Textile 
Products  Produced  or  Manufactured  in 
El  Salvador 


Janiiarv-  6. 19?  5 
AGENCY:  Cor  imittee 
Implementai  i 
(CITA). 

ACTION:  Issuing 
Commis.sion  Br 
export  visa  £  nd 
ruquircment  i 
level. 
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FOWFURTHEI^ 

Naomi 
Specialist. 
Apparel.  U. 
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January  11. 1995. 
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Freeihan.  International  Trade 
ce  of  Textiles  and 
Department  of  Commerce. 
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(202)  482-4:  12 
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Authority 
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U.S.C.  1854). 
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for  the 
on  of  Textile  Agreements 

a  directive  to  the 
of  Customs  establishing 
certification 
and  a  guaranteed  access 


INFORMATION: 
xecutive  Order  11651  of  March 
snded;  section  204  of  the 
of  1956.  as  amended  (7 


Visa  Arrangement  of 

1994  between  the 
of  the  United  States  and 

of  £1  Salvador  establishes 

arrangement  and 
requirements  for  certain 
I  icts.  produced  or 
in  El  Salvador  and 
El  Salvador  on  and  after 
!  195.  Goods  exported  during 
i nuary  2, 1995  through 
5  shall  not  be  denied  entrv' 
risa.  All  goods  exported 

1995  must  be 
by  an  appropriate  visa  or 


on  Januarj-  11.  1995.  the 
Service  will  start  signing 
of  the  form  ITA-370P 
s  of  U.S.  formed  and  cut 

ies  340/640  that  are 
El  Salvador  and  subject  to 
established  for  Categories  340/ 
beginning  on  January  2, 
ing  through  December 
products  are  governed 
Tariff  item  number 
and  Chapter  61  Statistical 
(thapter  62  Statistical  Note- 
Hariiooized  Tariff  Schedule, 
should  be  aware  that 
cut  parts  in  Categories 
be  accompanied  by  a  form 
gned  by  a  U.S.  Customs 
to  export  from  the  United 


pi  irties : 


States  for  assembly  in  El  Salvador  in 
order  to  qualif\'  for  entr>'  under  the 
Special  Access  Program. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
.Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531. 
published  on  December  20. 1994). 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notices  51  FR  21208, 
published  on  June  11.  1986:  52  FR 
26057.  published  on  July  10,  1987;  and 
54  FR  50425.  published  on  December  6. 
1989. 

Facsimiles  of  the  visa  and 
certification  stamps  for  the  Goverrunent 
of  the  Republic  of  El  Salvador  are  on  file 
at  the  U.S.  Department  of  Commerce, 
Office  of  Textiles  and  Apparel,  14th  and 
Constitution  Avenue.  NVV..  room  3104. 
Washington.  DC. 

Interested  persons  are  advised  to  take 
all  necessary  steps  to  ensure  that  textile 
products  that  are  entered  into  the 
United  States  for  consumption,  or 
withdrawn  from  warehouse  for 
consumption,  will  meet  the  visa  and 
certification  requirements  set  forth  in 
the  letter  published  below  to  tlie 
Commissioner  of  Customs. 
D.  Michael  Hutchinson, 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements 

Committee  for  the  Implementation  of  Textile 
Agreements 

January  6. 1995. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Commissioner;  Under  the  terms  of 
section  204  of  the  Agricultural  .Act  of  1956. 
as  amended  (7  U.S.C.  1854).  and  pursuant  to 
the  Export  Visa  Arrangement  of  EJecemtjer  27. 
1994  bietween  the  Governments  of  the  United 
.States  and  the  Republic  of  El  Salvador;  and 
in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3.  1972.  as 
amended,  you  are  directed  toprohibif. 
effective  on  lanuary  11. 1995.  entry  into  the 
Customs  territory  of  the  United  States  (i.e.. 
the  50  states,  the  District  of  Columbia  and  the 
Commonwealth  of  Puerto  Rico)  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  and 
man  made  fit)er  textile  products  in  Categoiies 
.340/640.  produced  or  manufactured  in  El 
5>alvador  and  exported  from  El  Salvador  on 
and  after  January  2,  1995  for  which  the 
Government  of  the  Republic  of  El  Salvador 
has  not  issued  an  appropriate  export  visa  or 
certification  fully  described  below.  Should 
additional  categories,  merged  categories  or 
part  categories  be  added  to  the  bilateral 
agreement,  the  entire  categor\'(s)  or  pari 
category(s)  shall  be  included  in  the  coverai(i' 
of  this  arrangement  on  an  agreed  effective 
date.  Howuver.  goods  e:<porlfid  during  the 


period  January  2. 1995  through  March  3. 
1995  shall  not  be  denied  entry  for  lack  of  a 
visa.  .'Ml  goods  exported  after  March  3. 1995 
must  be  accompanied  by  an  appropriate  visa 
or  certification. 

A  visa  must  accompany  each  ciimmen;ial 
shipment  of  the  aforementioned  textile 
products,  unless  under  the  Sjiecial  Access 
Program.  A  circular  stamped  marking  in  blue 
ink  will  appear  on  the  front  of  the  original 
commercial  invoice.  The  original  visa  shall 
not  be  stamped  on  duplicate  copies  of  the 
invoice.  The  original  invoice  with  Ihe 
original  visa  stamp  will  be  required  to  enter 
the  shipment  into  the  LJnited  States. 
Duplicates  of  the  invoice  and/or  visa  may  not 
be  used  for  this  purpose. 

Each  visa  stamp  shall  include  the 
following  information; 

1.  The  visa  number.  The  visa  number  shall 
be  in  the  standard  nine  digit  letter  format, 
beginning  with  one  numerical  digit  for  tlie 
last  digit  of  the  yeor  of  export,  followed  by 
the  two  character  alpha  country  code 
specified  by  the  International  Organization 
for  Standardization  (ISO)(the  code  fur  El 
Salvador  is  "SV").  The  first  two  codes  shall 
be  followed  by  the  number  "1"  and  a  five- 
digit  serial  number  identifying  the  shipmtMit: 
e.g..  5SV1000()2. 

2.  The  date  of  issuance.  The  date  of 
issuance  shall  be  the  day,  month  and  year  on 
which  the  visa  was  issued. 

3.  The  original  signature  of  the  issuing 
official. 

4.  The  correct  calegory(s).  merged 
category(s).  part  category(s).  quantity(s)  and 
un!t(s)  of  quantity  in  ihe  shipment  as  set 
forth  in  the  U.S.  Department  of  Commerce 
Correlation,  as  amended. 

Quantities  must  be  stated  in  whole 
numbers.  Decimals  or  fractions  will  nut  Ix; 
accepted.  Merged  category  quota 
merchandise  may  be  accompanied  by  either 
the  appropriate  merged  category  visa  or  the 
correct  category  visa  t;orr8sponding  to  the 
actual  shipment  (e.g..  Categories  340/640 
may  be  visaed  as  340/640  or  if  the  shipment 
consists  solely  of  340  merchandise,  the 
shipment  may  be  visaed  as  "Cat.  340."  bi!t 
not  as  "Gat.  640"). 

The  complete  name  and  address  of  the 
actual  manufacturer  of  the  textile  product 
must  be  included  on  the  visa  docu.Tient.  If  a 
textile  product  has  been  processed  by  more 
than  one  manufacturer,  the  complete  name 
and  address  of  the  last  firm  to  substantially 
transform  the  article  into  a  new  and  different 
article  of  conmien,e  must  l)e  listed  on  the 
visa  document. 

U.S.  Customs  shall  not  jjemiit  entry  if  the 
shipment  does  not  have  a  visa,  or  if  tlie  visa 
number,  dale  of  issuance,  signature,  category, 
quantity  or  units  of  quantity  are  missing, 
incorrect  or  illegible,  or  have  been  crossed 
out  or  altered  in  any  way.  If  the  quantity 
indicated  on  the  visa  is  less  than  that  of  the 
shipment,  entry  shall  not  be  permitted.  If  the 
quantity  indicated  on  the  visa  is  more  than 
that  of  the  shipment,  entry  shall  be  permitted 
and  only  the  amount  entered  shall  in>  churged 
to  any  applic-nble  quota. 

If  the  visa  is  not  acceptable  then  a  now  visa 
and  correct  visa  must  be  obtained  from  the 
Government  of  the  Republic  of-El  Salvador, 
or  a  vir.a  waiver  niBv  be  i^KSued  bv  the  U.S 


Department  of  Commerce  at  the  request  of 
the  Government  of  the  Republic  of  El 
Salvador,  and  presented  to  the  U.S.  Customs 
Service  before  any  portion  of  the  shipment 
will  be  released.  The  waiver,  if  used,  only 
waives  the  requirement  to  present  a  visa  with 
the  shipment.  It  does  not  waive  the  quota 
requirement. 

If  import  quotas  are  in  force.  U.S.  Customs 
Service  shall  charge  only  the  actual  quantity 
in  the  shipment  to  the  correct  category  limit. 
If  a  shipment  from  El  Salvador  has  been 
allowed  entry  into  the  commerce  of  the 
United  States  with  either  an  incorrect  visa  or 
no  visa,  and  redelivery  is  requested  but 
cannot  be  made.  U.S.  Customs  shall  charge 
the  shipment  to  the  correct  category  limit 
whether  or  not  a  replacement  visa  or  visa 
waiver  is  provided. 

Each  shipment  of  textile  products  which 
has  been  assembled  in  the  Republic  of  El 
Salvador  wholly  from  components  cut  in  the 
United  States  from  U.S. -formed  fabric  which 
is  subject  to  the  Guaranteed  Access  Level 
shall  be  so  certified  by  the  Government  of  the 
Republic  of  El  Salvador.  This  certification 
shall  be  presented  to  the  U.S.  Customs 
Service  before  entry,  or  withdrawal  from 
warehouse  for  consumption,  into  the  customs 
territory  of  the  United  States  (the  50  states, 
the  District  of  Columbia  and  Puerto  Rico). 

A  certification  must  accompany  each 
commercial  shipment  of  the  aroremenlioned 
textile  products.  A  rectangular  stamped 
marking  in  blue  ink  will  appear  on  the  front 
of  the  original  commercial  invoice.  The 
original  certification  shall  not  be  stamped  on 
duplicate  copies  of  the  iinoice.  The  original 
invoice  with  the  original  t  ertification  sta.Tip 
will  be  required  to  enter  the  shipment  into 
the  United  States.  Duplicates  of  the  invoice 
and/or  certification  may  not  be  used  for  this 
purpose. 

Each  certification  shall  include  the 
following  information: 

1.  The  certification  number.  The 
certification  number  shall  be  in  the  stasulard 
nine  digit  letter  format,  beginning  with  one 
numerical  digit  for  the  l.-jst  digit  of  the  year 
of  export,  followed  by  the  two  i  haracler 
alpha  country  <  ode  specified  by  the 
International  Organization  for 
.Standardization  (ISO)(ihe  t  ode  for  E\ 
Salvador  is  'SV ').  Tlit-  firs!  two  (odes  sh.\ll 
be  followed  bv  the  numbi-r  "2"  iiiid  a  live- 


digit  serial  numtjer  identifying  the  shipment; 
e.g..  5SV200002. 

2.  The  date  of  issuance.  The  dale  of 
issuance  shall  be  the  day,  month  and  year  on 
which  the  visa  was  issued. 

3.  The  original  signature  of  the  issuing 
official. 

4.  The  correct  categor3r(s),  merged 
category(s),  part  cjtegory(s).  quantity(s)  and 
unit(s)  of  quantity  in  the  shipment  as  set 
forth  in  the  U.S.  Department  of  Commerce 
Correlation,  as  amended. 

U.S.  Customs  shall  not  permit  entry  if  the 
shipment  does  not  have  a  certification 
number,  date  of  issuance,  signature,  category, 
quantity  or  units  of  quantity  are  missing, 
incorrect  or  illegible,  or  have  been  crossed 
out  or  altered  in  any  way  If  the  quantity 
indicated  on  the  certification  is  less  than  that 
of  the  shipment,  entry  shall  not  be  permitted. 
If  the  quantity  indicated  on  the  certification 
is  more  than  that  of  the  shipment,  entry  shall 
be  permitted  and  only  the  amount  entered 
shall  be  charged  to  any  applicable  level. 

Entry  of  textile  products  subject  to  Ihe 
certification  system  outlined  above  into  the 
customs  territory  of  the  United  States  will  be 
permitted  only  for  those  shipments 
accompanied  by; 

A.  A  valid  certification  by  the  Government 
of  the  Republic  of  El  Salvador. 

B.  A  completed  copy  of  the  CBI  Export 
Declaration  (U.S.  Department  of  Commerce 
Form  ITA-370P)  with  a  proper  declaration  by 
the  Republic  of  El  Salvador  assembler  that 
the  articles  were  subject  to  assembly  in  the 
Republic  of  El  Salvador  from  parts  dest  rihed 
on  that  CBI  Export  De(  l.iralion:  and 

C.  A  propHjr  imporier's  declaration. 

.■\ny  shipment  which  is  not  accompanied 
by  a  valid  and  correct  certification  in 
accordance  with  the  foregoing  provisions 
shall  be  denied  entry  by  the  Government  of 
the  United  States.  If  U.S.  Customs  determines 
that  the  certification  is  invalid  because  of  an 
error,  and  the  remaining  dcM;umentation 
fulfills  requirements  for  entry  under  the 
Carif)bean  Basin  Textile  .Special  Ac  (ess 
Program.,  then  a  new  certific;ation  from  the 
Government  of  the  Republic  of  El  Salvador 
must  be  obtained  or  a  visa  wai\er  i.-.sued  by 
the  U.S.  Department  of  Commen  e  at  the 
ri?quesl  of  the  Government  (jf  the  Repuhlii  of 
El  .Salvador  must  !)e  obl.iini'd  and  prcsenti'd 
to  the  I  '.S.  Customs  Si'rvii  e  before  dny 
portion  of  the  shipmciit  will  be  rrlcisfd. 


Any  shipment  found  not  to  be  in 
compliance  with  the  provisions  of  the 
Special  Access  Program  relating  to  trade  in 
textile  products  wholly  assembled  of  U.S. 
compKjnents  cut  from  U.S.  formed  fabrics, 
may  be  permanently  denied  entry  under  this 
program . 

Effective  on  January  11, 1995.  you  are 
directed  to  establish  a  Guaranteed  Access 
Level  for  cotton  and  man-made  fiber  textile 
products  in  Categories  340/640  at  1,000,000 
dozen  for  the  pteriod  beginning  on  January  1. 
1995  and  extending  through  Deremt)er  31. 
1995. 

Beginning  on  January  11,  1995,  you  are 
directed  to  start  signing  the  first  sec  tion  of 
the  form  ITA-370P  for  shipments  of  U.S. 
fomied  and  cut  parts  in  Categories  340/640 
that  are  destine(i  for  El  Salvador  and  subie(  t 
to  the  GAL  established  for  Categories  340'64() 
the  January  1. 1995  through  December  31, 
1995  period. 

Visaed  merchandise  and  products  eligible 
for  the  Caribbean  Basin  Textile  Sftecial 
Access  Program  may  not  appear  on  the  s.-im<' 
invoice. 

Merchandise  imported  for  the  personal  use 
of  the  importer  and  not  for  resale,  regardless 
of  value,  and  propjerly  marked  commercial 
sample  shipments  valued  at  U.S.S250  or  less 
do  not  require  a  visa  or  certification  for  en!r\ 
and  shall  not  be  charged  to  agreement  levels. 

Facsimiles  of  the  visa  stamps  are  en(  lo--cd 
w  ith  this  letter. 

The  actions  taken  concerning  the 
Government  of  the  Republic  of  El  Sahtidor 
with  respect  to  imports  of  textiles  and  texljli; 
products  in  the  foregoing  categories  have 
been  delermined  by  the  Committee  for  the 
Implementation  of  Textile  Agreements  to 
involve  foreign  affairs  functions  of  the  Uni'fii 
States.  Therefore,  these  directions  to  the 
Commissioner  of  Customs,  whith  are 
nec(!ssdr\  for  Ihe  implementation  of  sut  h 
actions,  fall  within  the  foreign  affairs 
exception  to  the  mlemaking  provisions  <j!  5 
1-..S.C.  553(a)(1).  This  Inter  will  be  plib':v^,.,! 
in  the  Federal  Regwter 

.Siiu  erciv. 
I).  Mil  had  Mu!(  h::is(»n. 
.■\ftinf;  Cb'Sirwcn.  C'luiinuttt'e  (urtiu- 
l!np!i-nif;:'.<!tinn  of  Textile  A,!int'iy,fr,t> 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Marine  Mammals 

AGENOV:  Advanced  Research  Projects 
Agency.  DOD. 

ACTION:  Notice  of  piiblit;  hearing  on  draft 
environmental  impact  statement. 

SUMMARY:  The  Advanced  Research 
Projects  Agency  (ARPA)  in  cooperation 
with  the  National  Marine  Fisheries 
5>ervice  (NMFS)  will  hold  a  public 
hearing  on  a  Draft  Environmental 
Impact  Statement  (DEIS)  for  the  Kauai 
Acoustic  ThermometT}'  of  Ocean 
Climate  (ATOC)  Project  and  its 
associated  Marine  Mammal  Research 
Program  (MMRP). 
DATES:  The  public  hearing  will  take 
place  on  February- 10,  1995,  at  6:00  PM. 
at  the  Mabel  Smyth  Building,  510  S. 
Beretania  Street,  Honolulu,  Hawaii. 
ADDRESSES:  For  a  copy  of  the  Draft  EIS. 
contact  Marilyn  E.  Cox.  Campus 
Planning  Office,  0006,  9500  Gibnan 
Drive.  University  of  California,  San 
Dic*go,  La  JoUa.  CA  92093.  Telephone 
(619) 534-3860. 

FOR  FURTHER  INFORMATION  CONTACT:  All 
nou-govemment  organizations  antl 
scientists  who  wish  to  present  prepared 
testimony  should  contact  Mr.  Eugene 
Nitta,  Protected  Species  Program 
Coordinator,  Pacific  Ocean  Area-NMFS 
at  (BOB)  973-2937  at  least  48  hours  in 
advance  of  the  hearing  so  that  a  general 
agenda  can  bt;  prepared.  A  written  copy 
of  each  testimony  to  be  presented  is 
requested  on  the  day  of  the  hearing.  It 
is  advised  to  use  slides  or  overheads 
only  if  absolutely  necessary  during 
presentations,  and  copies  of  any  slidi^s 
or  overheads  are  requested  to  be  made 
available  to  Mr.  Nitta  on  the  day  of  the 
hearing. 

Other  people  who  are  interested  in 
making  a  statement  at  this  hearing 
should  bring  a  written  copy  of  the    ♦ 
statement  to  the  hearing,  and  will  be 
given  an  opportunity  to  make  such 
statements  following  the  prepared 
testimonies.  Anyone  who  m^eds 
additional  information  or  requires 
.special  accommodations  to  attend  the 
public  hearing  should  contact  die 
person  named  above  at  least  seven  (7) 
days  in  advance  of  the  hearing. 
Comments  on  the  Draft  EIS  will  be 
accepted  until  February-  20. 1995. 
SUPPLEMENTARY  INFORMATION:  On  April 
15,  1994,  notice  was  published  in  the 
Federal  Register  that  the  ARPA,  in 
cooperation  with  the  NMFS.  intended  to 
prepare  an  EIS,  pursuant  to  the  National 
Environmental  Policy  Act  (.NEPA),  on 
an  application  for  a  scientific  research 


permit  to  allow  harassment  of  marint; 
mammals  and  sea  turtles  by  a  low 
frequency  sound  source  associated  with 
the  ATOC  program  in  waters  off  Kauai. 
Hawaii,  and  to  monitor  the  effects 
thereof.  The  ATOC  project  is  a  basin 
scale  research  effort  to  determine  long- 
term  ocean  climate  changes  by  using 
acoustic  sound  paths  in  the  sea's  deep 
"sound  channel"  to  precisely  measure 
average  ocean  temjjeratures.  A  two-year 
research  program  is  proposed  to  be 
carried  out  to  study  any  potential  effects 
of  the  ATOC  sound  transmissions  on 
marine  mammals  and  sea  turtles.  Two 
sound  sources  are  currently  proposed; 
one  off  the  north  shore  of  Kauai,  Hawaii 
(which  is  the  subject  of  this  Draft  EIS) 
and  the  other  offshore  California  near 
Point  Sur  (the  subject  of  a  separate  draft 
EIS). 

Dated:  January'  6, 1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Fegister  Uaison 
Officer.  Department  of  Defense. 
IFR  Doc.  95-648  Filed  1-10-95;  8:45  ami 
BILLING  COM  MM  M  M 


Defense  Policy  Board  Advisory 
Committee;  Meeting 

ACTION:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Defense  Policy  Board 
Advisory  Committee  meeting  scheduled 
5  and  6  January  1995  as  announced  in 
the  Federal  Register  on  Wednesday, 
December  14, 1994,  59  FR  64395  was 
cancelled. 

Duti'd:  January  5, 1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaistw 
Officer,  Department  of  Defense. 
IFR  Doc:  9.5-«0.T  Filed  1-10-95;  8:45  am] 
BILUNG  CODE  5W»-«4-M 


DEPARTMENT  OF  ENERGY 

Determination  to  Establish  the 

Advisory  Committee  on  External 
Regulation  of  Department  of  Energy 
Nuclear  Safety 

Pursuant  to  the  Federal  Advisory      , 
Committee  Act  (Pub.  L.  92-463).  and 
Title  41,  Code  of  Federal  Regulations. 
Subpart  101-6,  Final  Rule  on  Federal 
Advisory  Committee  Management.  I 
hereby  certify  the  Advisory  Committw! 
on  External  Regulation  of  DOE  Nuclear 
Safety  is  necessary  and  in  the  public 
intt!rest  in  connection  with  the 
performance  of  duties  imposed  on  tht- 
Department  of  Energy  by  law.  This 
determination  follows  consultation  with 
the  Committee  Management  Secretariat 


of  the  General  Services  Administration, 
pursuant  to  41  CFR  sulipart  101-^i.lO. 

The  purpose  of  the  Committee  is  to 
provide  the  Siecretary  of  Energy,  the 
VVhite  House  Office  of  Environmental 
Policy  and  the  Offia-  of  Management 
and  Budget  with  advice,  information, 
and  recommendations  on  whether  and 
how  new  and  existijig  Department  of 
Energy  facilities  and  ctperations.  oxcept 
those  operations  covered  under 
Executive  Order  12344.  might  be 
externally  regulated  to  improve  nuclear 
safety.  The  Committee  will  provide  an 
organized  forum  for  a  divers*-  set  of 
affected  Federal  agency  representatives 
and  non-Federal  experts  and 
stakeholders  to  conduct  an  in-dfpth 
assessment  of  the  technical,  regulatory, 
institutional,  and  resource  issues. 

Committee  members  will  be  chosen  to 
ensure  an  appropriately  balanced 
membership  to  bring  into  account  a 
diversity  of  viewpoints,  including 
representatives  from  States  and  tribal 
governments,  national  and  liK:al 
environment,  safety,  and  health 
organizations,  labor  unions.  D»;partnient 
of  Energy  operating  contractors,  affected 
Federal  agencies,  and  others  who  may 
significantly  contribute  to  the 
deliberations  of  the  committee.  All 
meetings  of  this  Committm?  will  h*-. 
noticed  ahead  of  time  in  the  Fcidimd 
Register. 

Further  hiformation  regarding  this 
Advisory  Committee  may  lie  obtained 
from  Tom  Isaacs.  Executive  Din^ctor, 
Advi.sory  Committee  on  External 
Regulation  of  Department  of  Energy 
Nuclear  iiafetv.  1726  M  Street  N\V., 
Washington.  t)C  20006  (telephone:  202- 
254-3826). 

Issued  in  Wiisliington,  D(;i):i  |i!:!i:..T>  li. 
1995. 

loAnne  Whitman, 

[>evvt\  Advison'  Ccmmitttf  Manci^i  :;u-nt 

OffirvT 

IFR  Dot .  9.S-<iK;i  Filed  ]-l()-'tri:  n.A'y  ;;:::! 

BILLING  CODE  M50-01-M 


Environmental  Management  Srte 
Specific  Advisory  Board,  Pantex  Plant 

AGENCY:  Department  of  En<?rpy. 
ACTION:  Notice  of  open  metiting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  I..  92-i63,  86  Stat  770)  notic*;  is 
hereby  given  of  the  following  .-Xdvisory 
Committee  meeting:  Environmental 
Management  Site  Specific  Advis()r\ 
Board  (EM  SSAB).  Pantex  Plant. 
DATES:  Tuesday.  January  24.  199.".  1;.U) 
pm-6:30  pm. 

ADDRESSES:  West  Texas  .\k\\ 
I'niver.sitv.  C^nvon,  Texas. 
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FOR  FURTHE  R  INFORMATION  CONTACT: 

Tom  Williams.  Program  Manager. 
Departmen :  of  Energy,  Amarillo  Area 
Office,  P.O  box  30030,  Amarillo.  TX 
79120(806   477-3121. 
SUPPLEMEN  "ARY  INFORMATION:  Purpose  of 
the  Commi  tee:  The  Pantex  Plant 
Citizens'  A  ivisory  Board  provides  input 
to  the  Depj  rtment  of  Energy  on 
Environmeital  Management  strategic 
decisions  t  lat  impact  future  use.  risk 
management,  economic  development, 
and  budget  prioritization  activities. 

Tentative  Aj  enda 

1 :00  pm    .N(  ws  conference 
1:30  pm    VV  ;lcome — Agenda  Review  — 
Introdu<  tions 

•  selectioi  i  of  members  of  plutoniuin 
center  a  Ivisory  committee 

•  selection  of  participants  in  Feb  14-15 
SSAB  w  Drkshop 

1:50  pm    Updates 

•  occurrei  ice  report  from  DOE 

•  other  D(  )E  updates:  HEU  storage,  igloos, 
plutonii  m 

•  Vulnera  )ility  Study 

2:30  pm    M  mitoring  Roundtable/Panel 

Discuss:  on 
4:15  pm    Break 

5:00  pm    Working  Group  Reports 
6:00  pm    Ni  xt  Meeting — Wednesday. 

Fubruar '  22. 1995 
6:30  pm     Ai  Ijourn 

Public  c(  mment  will  be  taken 
periodicall ,'  throughout  the  meeting. 

Public  P<  rticipation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  file  i  with  the  Committee  either 
before  or  a  ter  the  meeting.  Written 
comments  vill  be  accepted  at  the 
address  ab(  ve  for  15  days  after  the  date 
of  the  meeting.  Individuals  who  wish  to 
make  oral  s  tatements  pertaining  to 
agenda  iter  is  should  contact  Tom 
Williams'  (  ffice  at  the  address  or 
telephone  i  lumber  listed  above. 
Requests  it  ust  be  received  5  days  prior 
to  the  meet  ng  and  reasonable  provision 
will  be  maie  to  include  the  presentation 
in  the  agen  ia.  The  Designated  Federal 
Official  is  (  mpowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  v  ill  be  provided  a  maximum 
of  5  minut(  s  to  present  their  comments. 
This  notice  is  being  published  less  than 
15  days  be  ore  the  date  of  the  meeting 
due  to  proj  rammatic  issues  that  had  to 
be  resolvec  prior  to  publication. 

Minutes:  The  minutes  of  this  meeting 
will  be  ava  lable  for  public  review  and 
copying  at  ;he  Pantex  Public  Reading 
Rooms  loc<  ted  at  the  Amarillo  college 
Lynn  Libra  ry  and  Learning  Center.  2201 
South  Was  lington,  Amarillo,  TX  phone 
(806)  371-:  i400.  Hours  of  operation  are 
from  7:45  e  m  to  10:00  pm.  Monday 
through  Th  ursday;  7:45  am  to  5:00  pm 


JMI 


on  Friday;  8:30  am  to  12:00  noon  on 
Saturday;  and  2:00  pm  to  6:00  pm  on 
Sunday,  except  for  Federal  holidays. 
Additionally,  there  is  a  PubUc  Reading 
Room  located  at  the  Carson  County 
Public  Library,  401  Main  Street, 
Panhandle,  fX  phone  (806)  537-3742. 
Hours  of  operation  are  from  9:00  am  to 
7:00  pm  on  Monday;  9:00  am  to  5:00 
pm,  Tuesday  through  Friday:  and  closed 
Saturday  and  Sunday  as  well  as  Federal 
Holidays.  Minutes  will  also  be  available 
by  writing  or  calling  Tom  Williams  at 
the  address  or  telephone  number  listed 
above. 

Issued  at  Washington.  DC  on  Januarv  6. 
1995. 
Rachel  Murphy  Samuel, 

Acting  Deputy  Advisory  Committee 

Management  Officer 

IFR  Doc.  95-684  Filed  1-10-95;  8:45  am] 

BILLING  CODE  64S0-01-M 


Morgantown  Energy  Technology 
Center;  Notice  of  Intent  To  Grant 
Partially  Exclusive  Patent  License 

AGENCY:  Department  of  Energy  (DOE). 
Morgantown  Energy  Technology  Center 
(METC). 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  an 
intent  to  grant  to  Industrial  Filter  and 
Pump  Manufacturing  Company  of 
Cicero,  Illinois,  a  partially  exclusive 
license  to  practice,  limited  to 
applications  in  the  chemical  process 
industry,  the  invention  described  in 
U.S.  Patent  No.  5,167,676.  titled 
"Apparatus  and  Method  for  Removing 
Particulate  Deposits  From  High 
Temperature  Filters.  " 

The  Department  may  grant  exclusive 
or  partially  exclusive  licenses  in 
Department-ovxTied  inventions,  if  it 
determines  that  the  desired  practical 
application  of  the  invention  has  not 
been  achieved,  or  is  not  likely 
expeditiously  to  be  achieved,  under  a 
nonexclusive  license. 

DATE:  Written  comments  or 
nonexclusive  license  applications  are  to 
be  received  at  the  address  listed  below 
fto  later  than  March  13, 1995. 

ADDRESSES:  Technology  Transfer 
Program  Division,  U.S.  Department  of 
Energy,  Morgantown  Energy  Technology 
Center,  P.O.  Box  880,  Morgantown,  WV" 
26505. 

FOR  FURTHER  INFORMATION:  Lisa  A.  larr. 
Technology  Transfer  Program  Di\ision, 
U.S.  Department  of  Energy,  Morgantown 
Energy  Technology  Center,  P.O.  Box 
880,  Morgantown,  WV  26505-0880, 
Telephone:  (304)  285-4555. 


SUPPLEMENTARY  INFORMATION:  Industrial 
Filter  and  Pump  Manufacturing 
Company  of  Cicero.  Illinois,  has  applied 
for  a  partially  exclusive  license  to 
practice  the  invention  embodied  in  IJ  S. 
Patent  No.  5,167,676,  and  has  a  plan  for 
commercialization  of  the  invention. 

The  invention  is  owned  by  the  United 
States  of  America,  as  represented  by  the 
Department  of  Energy  (DOE).  The 
proposed  license  will  be  partially 
exclusive,  subject  to  a  license  and  other 
rights  retained  by  the  U.S.  Government 
and  other  terms  and  conditions  to  be 
negotiated.  DOE  intends  to  grant  the 
license,  upon  a  final  determination  in 
accordance  with  35  U.S.C.  209(c), 
unless  within  60  days  of  this  notice  the 
Technology  Transfer  Program  Division. 
Department  of  Energy,  Morgantown 
Energy  Technology  Center, 
Morgantown,  WV  26505,  receives  in 
writing  any  of  the  following,  together 
with  supporting  documents: 

(i)  A  statement  fi-om  any  per.son 
setting  forth  reasons  why  it  would  not 
be  in  the  best  interest  of  the  United 
States  to  grant  the  proposed  license;  or 

(ii)  An  application  for  a  nonexclusive 
license  to  the  invention,  in  which 
applicant  states  that  it  already  has 
brought  the  invention  to  practical 
application  or  is  likely  to  bring  the 
invention  to  practical  application 
expeditiously,  for  application  in  the 
chemical  process  industry. 

The  proposed  license  will  be  partially 
exclusive,  i.e.  limited  to  application  in 
the  chemical  process  industry,  subject 
to  a  license  and  other  rights  retained  by 
the  U.S.  Government,  and  subject  to  a 
negotiated  royalty.  The  Department  will 
review  all  timely  written  responses  to 
this  notice,  and  will  grant  the  license  if. 
after  expiration  of  the  60-day  notice 
period,  and  after  consideration  of 
written  responses  to  this  notice,  a 
determination  is  made,  in  accordance 
with  35  U.S.C.  209(c),  that  the  license 
grant  is  in  the  public  interest. 

Issued  in  Washington,  DC,  this  4lh  day  ot 
January.  1995. 

Thomas  F.  Bechtel, 

Director.  METC. 

|FR  Doc.  95-f.H6  Filed  1-10-95;  8:4.->  ami 

BILLING  CODE  64MM)1-P 


Office  of  Energy  Research 

Basic  Energy  Sciences  Advisory 
Committee  Renewal 

Pursuant  to  section  14(a)(2)(A)  of  the 
Federal  Ailvisory  Committee  Act  and  in 
accordance  with  title  41  of  the  Code  of 
Federal  Regulations.  §  101-6.1015,  iind 
following  consultation  with  the 
Committee  Management  Secretariat, 


General  Services  Administration,  notice 
is  hereby  given  that  the  Basic  Energy 
Sciences  Advisory  Committee  has  been 
renewed  for  a  two-year  period  beginning 
in  January  1995.  The  Committee  will 
provide  advice  to  the  Director  of  Energy 
Research  on  the  basic  energy  sciences 
program. 

The  Set:relary  has  determined  that  the 
renewal  of  the  Basic  Energy  Sciences 
.Advisory  Committee  is  essential  to  the 
conduct  of  the  Department's  business 
and  in  Uie  public  interest  in  connection 
with  the  performance  of  duties  imposed 
upon  the  Department  of  Energy  by  law. 
The  Committee  will  continm-  to  operate 
in  accordance  with  the  provisions  of  the 
P'cdoral  Advisory  Committee  Act.  the 
Department  of  Energy  Organization  Act 
(Public  Law  95-91),  and  rules  and 
regulations  issued  in  implementation  of 
tho.st;  Acts.      * 

Furtlier  information  regarding  this 
advisory  committtn;  can  be  obtained 
from  Rachel  Samuel  at  (202)  581^3279. 

Issued  in  WBshington.  DC  on  January  6. 
I<»95. 

JoAnne  Whitman, 

Di:piity  Advisory  Committn-  Managvment 
OfficPT. 

WV.  Doc.  95-685  Filed  1-10-95:  8:45  anil 
DILUNG  CODE  MM-01-M 


Federal  Energy  Regulatory 
Commission   * 

[Docket  No.  RP95-11 5-000] 

CNG  Transmission  Corp.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

I.inuary  5.  1995. 

Take  notice  that  on  December  30. 
1994,  CNG  Transmission  Corporation 
(C.\G),  tendered  for  filing  as  part  of  its 
lERC  Gas  Tariff.  Second  Revised 
Volume  No.  1.  the  following  revis»sd 
tariff  sheets,  with  a  proposed  effective 
date  of  February  1, 1995: 

.Sixth  Revised  Sheet  No.  32 
.Sixth  Revised  Sheet  No.  3.3 

CNG  states  that  the  purpose  of  this 
filing  is  to  file  CNG's  initial  surcharge 
under  Section  18.2.B.  of  the  General 
Terms  of  CNG's  FERC  Gas  Tariff. 
S{)ecifically.  CNG  has  recalculated  this 
surcharge  to  reflect  the  inclusion  of 
.Sri«3.512.28  of  stranded  .Account  No. 
H.58  charges  incurred  from 
implementation  of  restructured  services 
on  Octolwr  1,  1993  to  September  30. 
1<I94.  CNG  is  proposing  to  collect  these 
costs  over  a  three-month  amortization 
period. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  prfrtest 
or  motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  B25 


North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  21 1  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.214 
and  385.211.  All  motions  or  protests 
should  be  filed  on  or  before  )anuary  12. 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  starve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lais  D.  Cashell, 
.Sfrrpton- 

|FK  Doc.  9.5-4.19  Filed  l-l(>-95:  8  4-.  iiinj 
BILUNG  CODE  6717-01-M 


[DocRet  No.  RP95-1 16-000] 

CNG  Transmission  Corp.;  Notice  of 
Filing  of  Storage  Study 

January  5. 1995. 

Take  notice  that  on  December  30, 

1994,  CNG  Transmission  Corporation 
(CNG).  in  compliance  with  the 
Commission's  requirement  in  CNG's 
restructuring  proceeding  in  Docket  No 
RS92-14-000.  filed  a  study  entitled 
"Storage  After  One  Year  Of  Operations 
Under  Restructured  Services."  The 
storage  study  identifies  the  various  uses 
of  CNG's  retained  working  gas  storage 
capacity  during  the  first  year  of 
operations  under  Order  No.  636. 

CNG  states  that  it  has  served  its  filing 
upon  affected  firm  service  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motior 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N'E.,  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  Ali  motions  or  protests 
should  be  filed  on  or  before  January  27. 

1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspecticm. 

Lois  D.  Cashell, 

Se<:rfUiry 

j!  R  Dck:.  95-620  Filed  l-l()-9.-).  K;45  .'in! 

BILLmC  CODE  «717-01-M 


[Docket  No.  RP95-114-M0] 

Colorado  Interstate  Gias  Company; 
Filing  of  Report  on  Utilization  of 
Storage 

lanuary  5.  1995. 

Take  notice  that  on  December  3U. 
1994.  as  required  by  the  Commission's 
Orders  issued  April  22,  1993,'  and 
September  3. 1993.-  in  Docket  No. 
RS92-4-000,  Colorado  Interstate  Gas 
Company  (CIG),  submits  for  filing  its 
report  on  utilization  of  storage, 
utilization  of  upstream  capacity,  and 
d(!velopment  of  market  centers. 

CIG  states  that- the  report  shows  ClG's 
level  of  retained  storage  and  upstream 
capacity  (principally  on  Wyoming 
Interstate  Company  Ltd.)  an-  essential  lo 
sy.stem  operations. 

CIG  states  that  it  t>egan  service  under 
the  Commission  s  Order  No.  636  on 
Oi  toiler  1.  1993. 

CIG  .states  that  copies  of  the  filing 
have  been  served  upon  each  person 
designated  on  the  official  service  list 
complied  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\-ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washinglun. 
DC  20426,  in  accordance  with  Rules  :::4 
and  211  of  the  Commissions  Ruies  nf 
Practice  and  Procediue  (18  CFR 
Sections  385.214  and  385.211).  All 
motions  or  protests  should  be  filed  on 
or  before  January  27, 1995.  Protests  will 
be  considered  by  the  Commission  in 
detemiining  the  appropriate  action  u<  \w. 
taken,  but  uill  serve  to  make  protestants 
parties  to  the  proceeding.  Any  person 
wishing  lo  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  ;ire 
available  for  public  inspection. 
Lois  D.  Cashell, 
Sfcretary 

IFR  Dot    9,5-020  Filfd  ]-lt>-05:  «.45  ;irj| 
BILLMG  CODE  e717-01-M 


[Docket  No.  RP95-45-001] 

Colorado  Interstate  Gas  Company; 
Tariff  Compliance  Filing 

|;inuaiT  5.  1995. 

Take  notice  that  on  December  29, 
1994,  Colorado  Interstate  Gas  Company 
(CIG).  tendered  for  filing  as  pari  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1.  the  following  revised  tariff  sheets, 
with  an  effective  date  of  DeremlH-r  14. 
1994: 


'■r,i  hhRC (Cch; \ci.ioi  {\mv. 

-r.4  >tHC  (CCH!  •61.227  (18931. 
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desiring  to  protest  said 
file  a  protest  with  the 
Regulatorv  Commission, 

itol  Street,  NE.. 
DC  20426,  in  accordance 
385.211  of  the 
s  Rules  of  Practice  and 

CFR  385.211).  All  such 
be  filed  on  or  before 
995.  Protests  will  be 

the  Commission  in 
the  appropriate  action  to  be 
11  not  ser\'e  to  make 
[  arties  to  the  proceeding. 
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and  are  available  for  public 
1  the  Public  Reference 


I. 


Filed  1-10-95;  n.45  ami 

7-01-M 


[Docket  No.  F  P95-11 8-000] 


Gps  Transmission  Corp.; 
Proposed  Changes  in  FERC 


that  on  December  30, 
ia  Gas  Transmission 
(Columbia),  tendered  for 
of  its  FERC  Gas  Tariff, 
sed  Volume  No.  1,  the 
iff  sheets,  to  be  effective 
995. 


Sheet  No.  31 
?heet  No.  31A 
Sheet  No.  2(i2 


f  J 


Second  Revised  Sheet  No.  480 

Columbia  states  that  the  instant  filing 
is  being  tendered  to  report  to  the 
Federal  Energy  Commission,  and  to  all 
parties  in  Docket  Nos.  RP94-1-005,  et 
al.,  and  RP93-161-005,  the  actual 
VVACOG  Surcharge  collections  for  the 
surcharge  period  September  1,  1993 
through  October  31,  1994,  and  to  cancel 
the  rate  and  provisions  pursuant  to 
Section  45  Unrecovered  WACOG 
Surcharge  of  the  General  Terms  and 
Conditions  of  Columbia's  FERC  Gas 
Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  January  12,  1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Columbia's  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  95-622  FiU-d  1-10-95;  8;45  ami 
BILLING  CODE  6717-01-M 


[Docket  No.  RP95-1 19-000] 

Columbia  Gas  Transmission  Corp.; 
Notice  of  Filing  of  Report  on  First  Year 
Storage  Operations  Under  Order  No. 
636 

Januan,'  5.  1995. 

Take  notice  that  on  December  30, 
1994,  Columbia  Gas  Transmission 
Corporation  (Columbia),  tendered  for 
filing  its  report  on  "First  Year  Storage 
Operations  Under  Order  No.  636"  for 
the  twelve  month  period  November  1 , 
1993  through  October  31,  1994. 

Columbia  states  that  the  purpose  of 
this  filing  i«  to  comply  with  the 
Commissions  orders  on  Columbia's 
Order  No.  636  restructuring.'  Those 
orders  required  Columbia  to  file  a  report 
on  storage  operations  during  the  first 
year  after  restructuring  within  60  days 
after  the  effective  date  of  Columbia's 
implementation  of  Order  No.  636. 


'  Columbia  Gas  Transmission  Ojrp.  »•(  al ,  1)4 
FHRC  ^  61.060  at  p.  61.508  11993),  Coliiiiibi.)  C^s 
Transniivsion  Corp.  rt  <il .  M  FERC  %  61.31)5  .it  p. 
03.501  11993).  ar,H  Coiiiniljia  Cas  Tr.insiiiission 
Corp.  rt  111 .  65  KLKC  i:  61.344  .il  p.  6,>.r2.1  (1^3). 


Columbia  states  that  it  implemented 
Order  No.  636  on  November  1,  1993. 

Columbia  states  that  copies  of  its 
filing  are  available  for  inspection  at  its 
offices  at  1700  MacCorkle  Avenue  SE., 
Charleston,  West  Virginia;  700 
Thirteenth  Street  NW.,  Suite  900, 
Washington,  D.C.  and  have  been  mailed 
to  all  jurisdictional  firm  customers  and 
affected  state  regulatory  commissions. 

Any  person  desiring  to  be  hoard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  27. 
1995.  Protests  will  be  considered  by  thi; 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  partios  to 
the  proceeding. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\ene.  Copii^s 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  publii: 
inspection, 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  95-()23  Filed  1-10-^.5;  8.45  ami 

BILLING  CODE  6717-01-M 


[Docket  No.  RP94-219-000] 

Columbia  Gulf  Transmission 
Company;  Informal  Technical 
Conference 

January  5,  1995. 

Take  notice  that  an  informal  technical 
conference  will  be  convened  in  this 
proceeding  on  January  12,  1995,  at  10;0() 
a.m.,  at  the  offices  of  the  Federal  Energy 
Regulatorv  Commission,  810  First 
Street.  N.E.,  Washington,  D.C. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  anv  participant  as  (K^fined 
by  18  CFR  385. 162(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  thi> 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  cont.ict 
Edith  A.  Gilmoro  at  (202)  208-21 5H  or 
Mollis  J.  Alport  at  (202)  208-0783 
Lois  D.  Cashell, 
Secretary 
|FR  Doc.  9.5-630  Filftl  1-l()-95:  8.4.) ..  :i| 

BILLING  CODE  6717-01-« 


[Docket  Nos.  TQ95-1 -23-000  and  TM95-6- 
23-000] 

Eastern  Shore  Natural  Gas  Co.;  Notice 
of  Proposed  Changes  In  FERC  Gas 
Tariff 

January  5, 1995. 

Take  notice  that  on  December  30, 
1994,  Eastern  Shore  Natural  Gas 
Company  (ESNG),  tendered  filing 
certain  revised  tariff  sheets  included  in 
Appendix  A  attached  to  the  filing.  Such 
sheets  are  proposed  to  be  effective 
February  1, 1995. 

ESNG  states  that  the  above  referenced 
tariff  sheets  are  being  filed  pursuant  to 
§  154.308  of  the  Commission's 
regulations  and  Parts  21,  23  and  24  of 
General  Terms  and  Conditions  of 
ESNG's  FERC  Gas  Tariff  to  reflect  a 
reduction  in  ESNG's  jurisdictional  sales 
rates.  ESNG  states  that  the  sales  rates  set 
forth  the  reflect  an  overall  decrease  of 
($0.4060)  per  dt  in  the  Demand  Charge 
overall  decrease  of  (0.5370)  per  dt  in  the 
Commodity  Charge,  as  measured  against 
ESNG's  Annual  PGA.  Docket  No.  TA95- 
1-23-000,  et.  al.  with  rates  in  effect  as 
of  November  1,  1994. 

Further,  the  above  referenced  tariff 
sheets  are  being  filed  pursuant  to 
Section  154.309  of  the  Commission's 
regulations  and  Section  24  of  the 
General  Terms  and  Conditions  of 
ESNG's  FERC  Gas  Tariff  to  track  storage 
rate  changes  made  by  Transcontinental 
Gas  Pipe  Line  Corporation  (Transco) 
and  Columbia  Gas  Transmission 
Corporation  (Columbia)  where 
appropriate. 

ESNG  states  that  copies  of  the  filing 
have  been  ser\'ed  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protect  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426.  accordance  with  Rule  211 
and  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  12,  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  to  be  taken, 
but  will  not  serve  to  make  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  9.5-624  Filed  l-lf)-95:  8.45  ami 
BILLING  CODE  6717-01-M 


[Docket  No.  RP94-325-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Informal  Settlement 
Conference,  January  5, 1995 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  January  19, 1995. 
at  10  a.m.  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission.  810 
First  Street  NE.,  Washington.  DC,  for  the 
purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b).  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214)  (1994). 

For  additional  information,  contact 
Carmen  Gastilo  at  (202)  208-2182  or 
Kathleen  Dias  at  (202)  208-0524. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  95-629  Filed  1-10-95:  8:45  am] 

BILLING  CODE  6717-01-M 


[Docket  No.  RP95-29-002] 

Southern  Natural  Gas  Company; 
Stranded  Cost  Recovery  Filing 

Ianuar\-  5.  1995. 

Take  notice  that  on  December  30, 
1994.  Southern  Natural  Gas  Company 
(Southern),  submitted  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  .No.  1,  the  following  tariff  sheets 
to  comply  with  the  Commission's  Order 
Rejecting  Filing  issued  on  November  30, 
1994: 

First  Revised  Sheet  No.  32 
First  Revised  Sheet  No.  33 
First  Revised  Sheet  No.  34 
Third  Revised  Sheet  No.  41 
Second  Revised  Sheet  No.  42 
Third  Revised  Sheet  No.  53 
Second  Revised  Sheet  No.  204 
Original  Sheet  No.  204a 
Second  Revised  Sheet  No.  205 

In  its  November  30  Order,  the 
Commission  rejected  Southern's 
recovery  filing  in  Docket  No.  RP95-29- 
000,  noting  that  Southern  failed  to 
include  tariff  sheets  to  apprise 
customers  of  amounts  owed. 
Additionally,  the  Commission  exercised 
its  authority  under  Section  5  of  the 
Natural  Gas  Act  to  require  Southern  to 
delete  Section  32  from  its  Tariff 
effective  November  1,  1994.  stating  that 
from  that  date  Southern  may  recover 
stranded  costs,  including  Account  No. 
858  costs,  onlv  bv  moans  of  a 


reservation  surcharge  applicable  to  its 
current  firm  customers. 

Without  prejudice  to  its  request  for 
rehearing.  Southern  is  filing  the  tariff 
sheets  referenced  herein  to  amend 
Section  32  of  the  General  Terms  and 
Conditions  of  its  Tariff  effective 
November  1, 1994  in  compliance  with 
the  Commission's  November  30  Order  to 
reflect  a  demand  surcharge  for  each  of 
its  stranded  costs,  i.e.  Account  No.  858 
costs  and  Southern  Energy  LNG 
minimum  bill  costs.  Billing 
Determinants  for  these  stranded  costs 
are  set  forth  on  Sheet  Nos.  29-31  and 
32-34.  respectively. 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 
inter\ening  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  theCommissions 
Rules  of  Practice  and  Procedure. 

All  such  protests  should  be  filed  on 
or  before  January  12,  1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  l)e 
taken  but  will  not  ser\e  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary 
jFR  Dor.  9,5-625  Fil.-d  1-UMI5;  8.45  ani| 

BILLING  CODE  6717-01-M 

[Docket  No.  RP95-1 17-000] 

Viking  Gas  Transmission  Co.;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

Ianunr>  5.  1905. 

Take  notice  that  on  December  30. 
1994.  Viking  Gas  Transmission 
Company  (Viking),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  Third  Revised  Sheet  No. 
6.  to  be  effective  January  1.  1995. 

\'iking  stales  that  the  purpose  of  this 
filing  is  to  update  the  reference  period 
that  is  used  in  determining  whether  a 
customer  is  a  "low  load  factor"  or  "high 
load  factor"  customer  for  purposes  of 
calculating  the  Gas  Research  Institute 
("CRl")  charge  applicable  to  that 
customer. 

X'iking  states  that  copies  of  the  filing 
hav  e  been  maihul  to  all  of  its 
jurisciictiona!  customers  and  to  affectetl 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
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or  protest  with  the  Federal 

atory  Commission,  825 
ol  Street  NE..  Washington, 
n  accordance  with  Rules  211 
of  (he  Commission's  Rules  of 

Procedure.  All  such 
protests  should  be  filed  on 
lajnuary  12. 1995.  Protests  will 
by  the  Commission  in 

that  appropriate  action  to 

will  not  serve  to  make 
parties  to  the  proceeding, 
wishing  to  become  a  party 
notion  to  intervene.  Copies 

are  on  file  with  the 

and  are  available  for  public 


to  intervenf 

Energy  Rt 

North  Capi 

DC  20426 

and  214 

Practice  a 

motions  or 

or  before 

be  conside^ 

determi 

be  taken, 

protestants 

Any  persor 

must  file  a 

of  this  fill 

Commissi 

inspection. 

Lois  D.  Cash^ll 

Si'cretary. 

|FR  Dw.  <)S-|B21  Filed  1-10-95;  8:45  umj 

BILLING  CODE   1717-01-M 


!tP95-28-001] 


Williams  Natural  Gas  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 


1195. 


Jc 


Jnnuary  5, 

Take  notice 
1994,  Wilhims 
(WNG).  tonHered 
FERC  Gas 
Volume  N 
tariff  sheet" 
date  of  Apr 

Substitute  S(  cond 
Original  Shot 
Substitute  S4<x)nd 
Substitute 
Substitute 


that  on  December  30, 
Natural  Gas  Company 
for  filing  as  part  of  its 
"tariff.  Second  Revised 
1,  the  following  revised    . 
.  with  a  proposed  effective 
1 30. 1995: 


First 


Revised  Sheet  .Nos.  227 
Nos.  227A-227B 

Revised  Sheet  No.  228 
5t  Revised  Sheet  No.  229 
inal  Sheet  Nos.  229A-229C 


I  O  ig 

WNG  sta  es  that  on  October  31. 1994. 
it  made  a  fi  ing  to  amend  Article  9  of  the 
General  Tei  ms  and  Conditions  of  its 
tariff  to  prokride  for  daily  balancing 
penalties  at  receipt  and  delivery  points 
where  95  p  ;rcent  of  volumes  are 
measured  b  y  electronic  flow 
measureme  nt  equipment.  By  order 
issued  Nov  smber  30,  1994.  the 
Commissioi  accepted  and  suspended 
the  tariff  sheets  to  become  effective  the 
earher  of  A  iril  30.  1995  or  when  the 
Comraissio »  completes  its  review  of  the 
technical  a  mfercnce  required  by  the 
order,  subj«  ct  to  refund  and  the  outcome 
of  the  techr  ical  conference.  WNG  was 
required  b\  the  order  to  file  revised 
tariff  sheetj  that  modify  the  language  in 
Section  9.1  d)  of  the  tariff  to  provide  the 
specific  conditions  and  procedures 
under  whic  i  WNG  will  allow  intra-day 
nominatior  s.  WNG  states  that  Sheet 
Nos.  227-2  J7B  in  the  instant  filing  are 
being  filed  :o  comply  with  the  order. 
Sheet  Nos.  228-229C  are  being  filed  for 
pagination  jurposes. 

WNG  stai  es  tnat  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 


LIMI 


tlie  service  lists  maintained  by  the 
Commission  in  the  docket  referenced 
above  and  on  all  of  WNG's  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington,  DC  20462,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  January  12,  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Casheli, 
Sfrn^lary. 

\VR  Do(    95-627  Filed  1-10-95;  8:45  ami 
BILLING  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00400;  FRL-4930-6] 

State  FIFRA  Issues  Research  and 
Evaluation  Group  (SFIREG)  Working 
Committee  on  Water  Quality  and 
Pesticide  Oisposal;  Open  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  The  State  FIFRA  Issues 
Research  and  Evaluation  Group 
(SFIREG)  Working  Committee  on  Water 
Quality  and  Pesticide  Disposal  will  hold 
a  2-day  meeting,  beginning  January  30, 
1995.  and  ending  January  31,  1995.  This 
notice  announces  the  location  and  times 
for  the  meeting  and  sets  forth  tentative 
agenda  topics.  The  meeting  is  open  to 
the  public. 

DATES:  The  Group  will  meet  on  Monday. 
January  3Q.  J995.  from  8:30  ajn.  to  5 
p.m.,  and  Tuesday,  January  31, 1995, 
from  8:30  a.m.  until  noon. 
ADDRESSES:  The  meeting  will  be  held  at: 
The  DoubleTree  Hotel,  National 
Airport — Crystal  City,  300  Army-Navy 
Drive,  Arlington,  VA.  703-892-4100. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Shirley  M.  Howard,  Office  of 
Pesticide  Programs  (7506C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  1100.  Crystal  Mall  No.  2, 1921 
Jefferson  Davis  Highway,  Arlington.  VA, 
703-305-5306. 


SUPPLEMENTARY  INFORMATION:  The 
tentative  agenda  of  the  SFIREG  Working 
Committee  on  Water  Quality  and 
Pesticide  Dispasal  includes  the 
following: 

1.  Reports  from  the  SFIREG  Working 
Committee  mnmbers  on  State  Water 
Quality  and  Pesticide  Disposal  Projects 

2.  Summary  of  the  State 
Management  Plan  Rule. 

3.  Status  of  issues  resolution 
conference  calls. 

4.  Status  of  the  Restricted  Use  Rule. 

5.  Discussion  of  the  registration  of 
potential  leachers. 

6.  Update  on  acetochtor  registration. 

7.  Di.scussion  of  registrant  technical 
bulletins  containing  state-specific 
restrictions. 

8.  Other  topics  as  appropriate. 

List  of  Subjects 

Environmental  protection. 
Dated;  January  4,  1995. 

Allan  S.  Abramson. 

Director.  Field  Operations  Division.  Office  of 

Pesticide  Programs. 

IFR  Doc.  95-657  Filed  1-10-95:6:45  ami 
BILLINC  COOE  aSM-SO-F 

[OPP-00398;  FRL-4926-7] 

Coordination  of  Labeling  Issues 
Changes;  Notice  of  Availability  and 
Request  for  Comments 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  is  soliciting  comments 
on  the  Agency's  proposed  policy  to 
coordinate  all  EPA-initiated  labeling 
changes  through  the  newly  formed 
Labeling  Unit  and  to  establish  an  annual 
date  by  which  registrants  will  normally 
implement  labeling  changes  specified  in 
Pesticide  Regulation  (PR)  Notices, 
Federal  Register  Notices,  or  other 
documents.  This  poficy  is  described  in 
a  draft  PR  Notice  entitled. 
"Coordination  of  Labeling  Issues  and 
Changes"  which  is  available  upon 
request.  Intcn^ted  parties  may  request  a 
copy  of  the  Agency's  proposed  policy  as 
set  forth  in  the  ADDRESSES  unit  of  this 
notice. 

DATES:  Written  comments,  identified  by 
the  docket  number  (OPP-00398i.  must 
be  received  on  or  before  February  27. 
1995. 

ADDRESSES:  The  draft  PR  Notice  is 
available  from  Melissa  L.  Chun.  By  mail: 
Registration  Division  (7505VV),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington.  DC  20460.  Office  location 


and  telephone  number:  6th  Floor. 
Westfield  Building,  2800  Crystal  Drive. 
Arlington,  VA.  (703)308-8318. 

Submit  written  comments  to:  By  mail: 
Public  Docket  and  Freedom  of 
Information  Section,  Field  Operations 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington. 
DC  20460.  In  person  bring  comments  to: 
Rm.  1128,  CM  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  text  and 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  1128  at  the 
\'irginia  address  given  above,  from  8 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Melissa  L.  Chun  (7505VV). 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
6th  Floor.  Westfield  Building.  2800 
Crystal  Drive.  Arlington.  VA.  (703)308- 
8318. 

SUPPLEMENTARY  INFORMATION:  The  draft 
PR  Notice  describes  the  role  of  the 
Labeling  Unit  in  coordinating  the 
Agency's  pesticide  labeling  activities 
and  generally  specifies  October  1  as  the 
annual  compliance  date  for  all  EPA- 
initiated  label  changes  designated  by  FR 
Notice.  PR  Notice,  or  other  mechanism. 
The  policy  outlined  in  the  draft  PR 
Notice  will  help  streamline  the 
Agency's  processing  of  labeling  changes, 
improve  the  coordination  of  EPA's 
labeling  activities  and  lessen  the 
economic  impact  on  registrants  of 
making  labeling  changes  throughout  the 
\(!ar.  This  Federal  Register  notice 
announces  the  availability  of  the  draft 
PR  Notice  and  solicits  comment  on  the 
proposed  policy.  If.  after  reviewing  any 
comments.  EPA  determines  that  changes 
are  warranted,  the  Agency  will  revise 
the  draft  PR  Notice  pflt)r  to  release. 

List  of  Subjects 

Liuironmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  I^esticidcs 
and  pests. 


Dated:  Dt!ceml«;r  .30,  1994. 
Lois  Rossi. 

Acting  Diri'clor.  Registration  Division.  Office 
of  Pesticide  Programs. 
|FR  Doc.  95-655  Filed  1-10-95;  8:45  am] 
BILUNG  COOE  tSeO-SO-F 

(OPP-1 80955;  FRL  4926-8J 

Receipt  of  Applications  for  Emergency 
Exemptions  to  use  Propazine; 
Solicitation  of  Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EI'.^  has  received  a  specific 
e.xemption  mquest  from  the  Texas 
Department  of  Agriculture  (hereafter 
referred  to  as  the  "Applicant")  to  use 
the  pesticide  propazine  (CAS  139—40-2) 
to  treat  up  to  1.823.000  acres  of  sorghum 
to  control  pigweed.  The  Applicant 
proposes  the  use  of  a  new  (unregistered) 
chemical;  therefore,  in  accordance  with 
40  CFR  166.24,  EPA  is  soliciting  public 
comment  before  making  the  decision 
whether  or  not  to  grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  Januarv'  26.  1995. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180955."  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resource  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St.,  SW.. 
Washington.  DC  20450.  In  person,  bring 
comments  to:  Rm.  1132.  Crystal  Mall  #2. 
1921  Jefferson  Davis  Highway. 
Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  Crystal  Mall  No.  2,  1921 
Jefferson  Davis  Highway,  Arlington.  VA, 
from  8  a.m.  to  4  p.m..  Monday  through 
Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  .\ndrea  Board.  Registration 
Division  (7505\V).  Office  of  Pesticide 
Programs,  Environmental  Protection 


Agency.  401  M  St..  SW.  Washington.  DC 
20460.  Office  location  and  telephone 
number:  Floor  6,  Crystal  Station  #1. 
2800  Jefferson  Davis  Highway, 
Arlington.  VA.  (703)  308-8791. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (Flf'R.\) 
(7  U.S.C.  136p).  the  Administrator  may. 
at  her  discretion,  exempt  a  state  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  propazine  on 
sorghum  to  control  pigweed. 
Information  in  accordance  with  40  CFR 
part  166  was  submitted  as  part  (if  this 
request. 

Sorghum  is  grown  as  a  rotational  crop 
with  cotton  and  wheat,  in  order  to 
comply  with  the  soil  conservation 
requirements.  Propazine.  which  was 
formerly  registered  for  use  on  sorghum, 
was  voluntarily  canceled  by  the  former 
Registrant,  who  did  not  wish  to  support 
its  re-registration.  The  Applicants  claim 
that  this  has  left  sorghum  growers  in 
most  of  Texas  with  no  pre-emergcnt 
herbicides  that  will  adequately  control 
certain  broadleaf  weeds,  especially 
pigweed.  Until  1993.  the  year  an 
exemption  was  first  requested,  growers 
were  using  existing  stocks  of  propazine. 
The  Applicant  states  that  other  available 
herbicides  have  serious  limitations  on 
their  use.  making  them  unsuitable  for 
control  of  pigweed  in  sorghum. 
Although  the  original  Registrant  of 
propazine  has  decided  not  to  support 
this  chemical  through  re-registration, 
another  company  has  committed  to 
support  the  data  requirements  for  this 
use.  Propazine  was  once  registered  fur 
this  use.  but  has  now  been  voluntarily 
canceled  and-is  therefore  considered  to 
be  a  new  chemical. 

The  Applicant  states  that,  since 
growers  used  existing  stocks  of 
propazine  between  the  time  of  its 
voluntary  cancellation  and  the 
availability  of  propazine  under  an 
emergency  exemption,  yields  have  not 
shown  a  decrease.  However,  the 
Applicant  claims  that  significant 
economic  losses  will  occur  without  the 
availability  of  propazine. 

The  Applicant  proposes  to  apply 
propazine  at  a  maximum  rate  of  1.2  lbs. 
active  ingredient  (a.i.),  (2.4  pts.  of 
product)  per  acre,  by  ground  or  air.  with 
a  maximum  of  one  application  per  crop 
growing  season.  Therefore,  use  under 
this  exemption  could  potentially 
amount  to  a  maximum  total  of  2,187.600 
lbs.  of  active  ingredient  (546.900  gal.  of 
product)  in  Texas.  This  is  the  third  time 
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1  protection.  Pesticides 
exemptions. 

hf.izz.  I9t)4. 


List  of  Subjects 

Environm  »nta 
and  pests.  Crisis 

Da  led;  De 

Lois  Rossi, 

Acting  Dimcti  r.  Regigtmtinn  Division,  Office 

of  Pesticide  P,  ograms. 

|FR  Doc.  05-5  88  Filed  1-10-9.S;  8:45  ami 
BILLING  CODE  6  «0-50-f 


FflL-4927-3] 


Sandoz  Agri),  Inc.;  Application  to 
Register  a  f^sticide  Product 


AGENCY:  En\|ironmenfal  Protection 

Agency 

ACTION:  Noti 


i:e. 


IS  notice  announces  receipt 
icjtion  to  register  the 

duct  Zoecon  9023  Flybait 
insecticide  containing  an 
ngre<  ient  not  included  in  any 
gistered  product  pursuant 
ions  of  section  3(c)(4)  of  the 
:ticide.  Fungicide,  and 
Act  (FIFRA),  as  amended, 
rittpn  comments  must  b? 
February  10.  1995. 
3y  mail,  submit  written 
ic  ehtified  by  the  document 
num  >er  IOPP-30376]  and  the 
(P724-UAR)  to:  Public 
Program  Resources 
1  Operations  Divisions 
atttiilion  Product  Manager 
r.e  of  Pesticide  Programs, 
al  Protection  Agency,  401 
Vashington.  DC  20460.  In 
comments  to: 


ni 


Environmental  Protection  Agency,  Rm. 
1132,  CM  #2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  conHdential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
hohdays. 

FOR  FURTHER  INFORMATION  CONTACT:  PM 
10.  Robert  Brennis.  Rm.  210.  CM  #2, 
(703-305-6788). 

SUPPLEMENTARY  INFORMATION:  EPA 
received  an  application  from  Sandoz 
Agro.  Inc..  1300  East  Touhy  Ave.,  Des 
Plaines,  IL  60018,  to  register  the 
pesticide  product  Zoecon  9023  Flybait 
Station  for  general  use  indoors  and 
nonfood  areas  in  dairy  bams,  loafing 
sheds,  poultry  houses,  and  other 
agriculture  facilities  where  houseflies 
are  a  nuisance  (File  Symbol  2724-UAR). 
This  product  contains  the  active 
ingredient  (2H-l,3-thiazine,  tetrahydro- 
2-(nitromethylene)l  at  5  percent,  an 
ingredient  not  included  in  any 
previously  registered  product  pursuant 
to  the  provisions  of  section  3(c)(4)  of 
FIF'R.^.  Notice  of  receipt  of  the 
application  does  not  imply  a  decision 
by  the  Agency  on  the  application. 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  derision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
proces.sing  of  the  application. 

Written  comments  filed  pursuant  to 
this  notice,  will  available  in  the  Public 
Response  and  Program  Resources 
Branch,  Held  Operation  Division  office 
at  the  address  provided  from  8  a.m.  to 
4  p.m..  Monday  through  Friday,  except 
legal  holidays.  It  is  suggested  that 
persons  interested  in  reviewing  the 
application  file,  telephone  the  FOD 
office  (703-305-5805).  to  ensure  that 


the  file  is  available  on  the  date  of 
intended  visit. 

Authority:  7  U.S.C  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:  December  21, 1994. 

Stephen  L.  Johnson, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

|FR  Doc.  95-656  Filed  1-10-95;  8:45  amj 
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FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement{s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street.  NW..  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission. 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  224-200087-007. 

Title:  Port  of  Oakland/Maersk  Pacific 
Ltd.  Terminal  Agreement. 

Parties: 

Fort  of  Oakland 

Macrsk  Pacific  Ltd. 

Synopsis:  The  proposed  amendment 
deletes  approximately  14  acres  and 
restates  the  monthly  rental  for  the 
Container  Freight  Station  effective 
January  1.  1995. 

Agreement  No.:  224-2000259-010. 

Title:  Jacksonville  Port  Authority/ 
Crowley  American,  Transport.  Inc. 
Terminal  Agreement. 

Parties: 

Jacksonville  Port  Authority   , 

Crowley  American  Transport,  Inc. 

Synopsis:  The  proposed  amendment 
extends  the  term  of  the  Agreement. 

Agreement  No.:  224-200904. 

Title:  Port  Authority  of  New  York  & 
New  Jersey/Sea-Land  Service,  Inc. 
Container  Incentive  Agreements. 

Parties: 

Port  Authority  of  New  York  &  New 


Jersey  ("Port") 

-Sea-Land  Service.  Inc.  ("Sea-Land"). 

Synopsis:  The  Agretmient  provides  for 
liie  Port  to  pay  Sea-Land  an  incentive  of 
SI  5  00  for  each  import  container  and 
S2T.00  for  each  export  container  loaded 
or  unloaded  from  a  vessel  at  the  Ports 
marine  terminals  during  calendar  year 
lO'J.T.  provided  each  amtainer  is 
shipj^ied  by  rail  to  or  from  points  inon- 
thcin  260  miles  from  the  Port. 

Agirrnwnt  No.:  224-200905. 

Title:  Port  Authority  of  Nt;vv  York  & 
New  Jirstty /Evergreen  America 
Corporation  Container  Incentive 
Agn^emcnt. 

Paiii*^: 

Port  Authority  of  New  York  &  New 
Jersey  ("Port") 

Evftrgrecn  American  Corporation 
("EAC"). 

Synopsis:  The  Agreement  providt^s  for 
the  Port  to  pay  E.\C  an  incentive  of 
$15.00  for  each  import  container  and 
S2.").00  for  each  export  container  loaded 
or  unloaded  from  a  vessel  al  the  Port's 
marine  terminals  during  calendar  year 
1995.  provided  each  container  is 
shipped  by  rail  to  or  from  points  more 
than  260  miles  from  the  Port. 

Dated:  January  5, 1995. 
Uy  Order  of  the  Federal  Mariliine 
Commission. 

Joseph  C.  Polking. 

•Vf .TP  <or\' 

|FK  D(K..  95-594  Kil«-d  1-1(M*5;  «:4.S  anil 
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Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  follow  ing 
agreement(s)  has  been  filed  with  the 
Commission  pursuant  to  st>c:tion  15  of 
the  .Shipping  Act,  1916.  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  insped  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.' DC  Office  of  the  Fcdnral 
Maritime  Commission.  800  North 
Capitol  Street,  NW..  9th  Floor. 
Intcjrejited  parties  may  submit  protests 
or  comments  on  each  agreement  to  the 
.Secretary,  Federal  Maritime 
Conmiission,  Washington,  DC  20573. 
within  10  days  after  the  dati;  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
coninumts  and  prote.sts  are  found  in 
§560.602  and/or  572.603  of  title  40  of 
the  Code  of  Federal  R<>gulalions. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Conunission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
]irotest  with  the  Commi.ssiun  shall,  at 


the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  tfie  address  shown  below. 
Agreement  No.:  224-20U906 
Title:  Southdown.  Inc./Eastern 
Omcnt  Corp.  Stevedoring  Terminal 
Agreement. 
Parties: 

Southdown.  Inc.  ("Soutlidoivn ') 
Eastern  Cement  Corp.  ( "Eastern ") 
Filing  Age.^t:  Charles  H.  Still.  Jr. 
Bracewell  &  Patterson.  L.L.P..  Suite 
2900.  South  Tower  Pennzoil  Place.  711 
l^uisiana  St.,  Houston.  TX  77(K)2-27fil. 

Synopsis:  The  proposed  .Agreement 
provides  tliat  Eastern  will  lease 
wjuipment  from  and  perform 
stevedoring  services  to  Southdown  at 
the  Port  of  Palm  Beach. 

By  order  of  the  Federal  Maritime 
Comtr  ission. 
Joseph  C.  Polking, 
Sccntary 

Duteti:  faroar>-  5.  1995 
II  K  D<H  .  95- -.98  Filed  l-H>-95:  8.45  aJiil 
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FEDERAL  RESERVE  SYSTEM 

Huntington  Bancshares  Incorporated, 
et  aL;  Formations  of;  Acquisitions  by; 
and  Mergers  of  Bank  Holding 
Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  {» 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  hokUng 
comj)any  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
con-sidered  in  acting  on  the  appliciitions 
are  set  forth  in  section  3(c)  of  the  .^ct 
(12  U.S.C.  1842(c)). 

I;.ach  application  is  available  for 
inioMKiiate  inspection  at  the  Fed«;ra! 
Res«Tve  Bank  indicated.  Once  the 
appliciition  has  been  accepted  for 
pnK:essing.  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Boar<l  oi 
Coveniors.  Intc-rested  persons  may 
expre^ss  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Crfivemors.  Any  comment  on 
an  application  that  requests  a  hearing 
nuist  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  he.aring.  identifying 
s|»e<ifu:ally  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
e\  idenre  that  w(Njld  be  preM-nted  at  a 
hearing. 

I  :nl«fs,s  otherwise  noted,  comments 
regtinling  each  of  these  applications 
must  Ik?  nxrcivtid  not  later  than  February 
3,  1995. 


A.  Federal  lesenre  Bank  of  QeveUnMl 

(John  I.  Wixted.  Jr.,  Vice  President)  145.5 
Fliist  Sixth  Street,  Cleveland.  Ohio 
44101; 

1.  Huntitipton  Bancshares 
Incvrporated,  Columbus,  Ohio;  to 
acquire  100  percent  of  the  voting  shanks 
of  Security  National  Corporation, 
Maitland.  Florida,  and  thereby 
indinK:tly  acquire  Security  Natic-nal 
Bank,  Maitland.  Florida. 

In  connection  with  this  application. 
Huntington  Bancshares  of  Florida.  Inc.. 
Columbus.  Ohio,  has  applied  to  become 
a  fwnk  holding  cx)mpany. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  Presider.' )  1 04 
Marietta  Streei.  N.W..  Atlanta.  Georgia 
30303: 

J.  .Synoius  Financial  Corp., 
Columbus,  Georgia;  and  TB&C 
Bancshares.  Inc..  Columbus.  Georgia,  to 
merge  with  Citizens  &  Merchants 
Cori)orati(m.  Douglasville.  Georgia,  and 
tin-reby  indirectly  acquire  Citizens  & 
Mert:hants  State  Bank.  Douglasvillt'. 
Cieorgia. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  41 1 
Locust  Street,  St.  Louis,  Missouri  63166: 

J.  Old  National  Bancoq},  Evansville. 
Indiana;  to  merge  with  Citizens  National 
Bank  Corporation.  Tell  City.  Indiana, 
and  thereby  indirectly  acquirer  The 
Citizens  National  Bemk  of  Tell  City.  Tell 
City.  Indiana. 

Hdi-rii  of  Governors  of  the  Kedcrnl  Reserve 
.Sy>tom.  Jajuiary  5. 1995 
Jennifer  ].  Johnson. 
ncfiiity  Stnrctary  nf  the  Board. 
|KR  IV.( .  05-h40  Filed  1-15-95.  H.AT,  an,]      ' 
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FEDERAL  TRADE  COMMISSION 

(Docket  No.  9271] 

B.A.T.  Industries  p.l.c,  et  al.;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Propost^d  Consent  .Agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohiliiting 
unfair  acts  and  practices  and  unfiir 
nutliods  of  competition,  this  cdnsint 
agreenu'iit.  accepted  subject  to  final 
Commis-sitm  approval,  wtudd  p«!rmit. 
among  other  things,  B.-\.T  Industries 
aiul  Brown  &  Williamson  Toluicco 
(ioqxiration  to  consummate  the 
proposed  acxjuisitinn  of  AmericPin 
Tobacco  Gomiwny.  but  would  nnjuire 
them  to  divtrst.  within  twelve  months, 
six  American  Tobacc:o  disc  iiunt  cigantte 
brands.  If  the  required  dive«litun's  an' 
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s  must  be  received  on 
Niarch  13.  1995. 

Comments  should  be 
FTC/Office  of  the  Secretary. 
6th  St.  and  Pa.  Ave.,NW., 
DC  20580. 

INFORMATION  CONTACT: 
ss,  FTC/H-324.  Washington. 
(202) 326-2713. 

information:  Pursuant 
i(fl  of  the  Federal  Trade 
Act.  38  Stat.  721,  15  U.S.C. 
5(fl  of  the  Commission's 

(16  CFR  3.25(0),  notice 
ven  that  the  following 
gj-eement  containing  a  consent 
and  desist,  having  been 
ind  accepted,  subject  to  final 
the  Commission,  has  been 
he  public  record  for  a  period 
days.  Public  comment  is 
comments  or  views  will 
by  the  Commission  and 
lable  for  inspection  and 
its  principal  office  in 
with  §4.9(b)(6)(ii)ofthe 
n's  rules  of  practice  (16  CFR 
). 
Containing  Consent  Order 

grt^ment  herein,  by  and 

.T  Industries  p. I.e.,  Brown 
Tobacco  Corporation,  by 
authorized  officers,  hereafter 
referred  to  as  respondents. 
4ttomeys,  and  counsel  for  the 
e  Commission,  is  entered 
cclordance  with  the 

n"s  rule  governing  consent 

ures.  In  accordance 
he  parties  hereby  agree  that: 
dent  B.A.T  Industries  p. I.e. 
public  limited  company 
under  the  laws  of  England, 
uarters  and  principal 
siness  located  at  Windsor 
Victoria  Street,  London. 
/IHONL. 

dent  Brown  &  Williamson 
Corporation  (B&W)  is  a 
organized,  existing  and 

under  and  by  virtue  of 
the  State  of  Delaware  with 
II  irters  and  principal  place  of 
cated  at  1500  Brown  & 
Tower.  P.O.  Box  35090. 
Kentucky.  40232 


JW: 
cnc 


Gl 


us:  ness  i 
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3.  Respondents  have  been  served  with 
a  copy  of  the  complaint  issued  by  the 
Federal  Trade  Commission  charging 
them  with  violation  of  section  5  of  the 
Federal  Trade  Commission  Act,  as 
amended.  15  U.S.C.  45.  and  section  7  of 
the  Clayton  Act.  as  amended.  15  U.S.C. 
18.  and  have  filed  an  answer  to  said 
complaint  denying  said  charges. 

4.  Respondent  B&W.  and  for  the 
purposes  only  of  this  agreement  and  any 
proceedings  arising  out  of.  or  to  enforce, 
this  agreement,  the  order  herein,  and  the 
Preservation  Agreement  attached  hereto 
as  Appendix  I.  respondent  BAT.  admit 
all  the  jurisdictional  facts  set  forth  in 
the  Commission's  complaint  in  this 
proceeding. 

5.  Respondents  waive: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  Any  claim  under  the  Equal  Access 
to  justice  Act. 

6.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it  will  be  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days  and  information  in  respect  thereto 
publicly  released.  The  Commission 
thereafter  may  either  w  ithdraw  its 
acceptance  of  this  agreement  and  so 
notify  the  respondents,  in  which  event 
it  will  take  such  action  as  it  may 
consider  appropriate,  or  issue  and  serve 
its  decision  containing  the  Order  herein, 
in  disposition  of  the  proceeding. 

7.  Tnis  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  respondents  that  the 
law  has  been  violated  as  alleged  in  the 
Commission's  complaint,  or  that  the 
facts  as  alleged  in  the  complaint,  other 
than  jurisdictional  facts,  are  true. 

8.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  3. 25(fl  of  the 
Commission's  rules,  the  Commission 
may.  without  further  notice  to 
respondents.  (1)  issue  its  decision 
containing  the  following  order  to  divest 
in  disposition  of  the  proceeding,  and  (2) 
make  information  public  with  respect 
thereto.  When  so  entered,  the  order  to 
divest  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 


other  orders.  The  order  shall  become 
final  upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  decision  containing 
the  agreed-to-order  to  respondent's 
attorneys,  at  the  addresses  as  stated  in 
this  agreement,  shall  constitute  service. 
Respondents  waive  any  right  they  may 
have  to  any  other  manner  of  service. 
The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  in  the 
agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  orcier. 

9.  Respondents  have  read  the 
complaint  and  order  contemplated 
hereby.  Respondents  understand  that 
once  the  order  has  been  issued,  they 
\vill  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Respondents  further  understand  that 
they  may  be  liable  for  civil  penalties  in 
the  amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

1 

It  is  ordered  That,  as  used  in  this 
order,  the  following  definitions  shall 
apply: 

A.  F/lTmeans  B.A.T  Industries  p.l.c 
its  subsidiaries,  divisions,  and  groups, 
including  Brown  &  Williamson  Tobacco 
Corporation,  its  subsidiaries,  divisions, 
and  groups,  and  affiliates  controlled  by 
Brown  &  Williamson  Tobacco 
Corporation  ("B&W"),  their  successors 
and  assigns,  and  their  directors,  officers, 
employees,  agents,  and  representatives. 

B.  American  Brands  means  American 
Brands.  Inc..  its  subsidiaries,  divisions, 
and  groups,  including  The  American 
Tobacco  Company  ("ATC").  their 
successors  and  assigns,  and  their 
directors,  officers,  employees,  agents, 
and  representatives. 

C.  Commission  means  the  Federal 
Trade  Commission. 

D.  Acquisition  means  the  acquisition 
of  ATC  from  American  Brand  by  BAT. 

E.  The  Reidsville  Assets  means  all  real 
property,  fixtures  and  equipment  at 
ATC's  location  at  North  Scales  Street, 
Reidsville,  NC  27320,  including  but  not 
limited  to,  the  following: 

1.  All  machinery,  fixtures,  equipment, 
vehicles,  transportation  facilities, 
furniture,  tools  and  other  tangible 
personal  property; 

2.  Inventory  and  storage  capacity; 

3.  All  rights,  titles  and  interests  in  and 
to  owned  or  leased  real  property, 
together  with  appurtenances,  licenses 
and  permits; 

Provided  however  That  the  Reidsville 
Assets  shall  not  include: 


t 


98.50/30— (MISTY  lOO's)  (3)  Modules; 

Maker/Protos.  Packer/Fotke  350 
120/32— (MISTY  120's)  (2)  Modult^s; 

Maker/Protos.  Packer/Focke  350 
120/32— (CARLTON  120s)  (1)  (Moduli;. 

Maker/Protos.  Packer 'Focke  350 
Plus  supporting  equipment  dedic  al»;d  li> 
the  al>ove  identified  brand  styles 
inrUiding.  but  not  limited  to.  pUi^; 
makers,  wrappers  if  separate,  case 
packers,  and  routine  maintenance  parts 
and  specific  size  parts. 

F.  ATC  Value  Brands  means  the 
following  brands  of  cigarettes  in  the 
U.S.:  Montclair.  Riviera.  Malibu.  Bull 
Durham.  Crowns,  and  Special  Tens. 

C.  ATC  FuH  Re\-enue  Brands  means 
the  foUowing  brands  of  cigarettes  in  Xhv 
U.S.:  Tareyton.  Silva  Thins  and  Tall. 

\l.  ATC  Brands  means  the  ATC  Value 
Brands  together  v\ith  the  ATC  Full 
Revenue  Brands. 

I.  BS'W  Brand  means  the  following 
brand  of  cigarettes  in  the  U.S.:  Beluir 

j.  The  term  Assets  means  the 
following  tangible  and  intangible  assets 
exclusively  relating  to  the  manufacture, 
distribution  and  sale  of  those  of  the  .^TC 
Value  Brands,  the  ATC  Full  Revenue 
Brands  (excluding  any  Reidsville 
.Assets)  or  the  B&W  Brand  actually  being 
divested  (collectively  the  "Brands") 
including,  to  the  extent  they  exist,  but 
not  limited  to: 

1.  The  Brand  profit  and  loss 
statements.  Brand  contribution 
statements,  and  Brand  advertising, 
promotional  and  marketing  spend 
records  for  eac  h  Brand  since  janunrv  1 , 
1990: 

2.  All  trademarks,  trade  dress,  tmde 
secrets,  technical  information, 
intellectual  property,  patents, 
technology,  know-how.  tobacco  content 
fonnulae.  designs,  specifications, 
drawings,  processes  and  qualitv  control 
data  exclusively  rr!at«'d  to  any  r.t  the 
Brands; 

3.  .^  bill  of  materials  for  each  of  the 
Brands,  consisting  of  full  manufm-tunng 
skiudards  and  procedures,  quality 
control  specifications,  spccifiralioiis  for 
raw  materials  and  ciomponents. 
iiichiding  lists  of  authorized  soarc  es  for 
materials  and  components; 

4.  All  dedk  Htod  molds  and  equipment 
currently  in  use  for  each  of  the  Brands; 

5.  A  list  of  all  direct  custcmiers  who 
have  bought  the  Brands  from  .MC  or 
V.^W  at  un>  time  from  Iani:ary  1.  1990. 
iiu  hiding  names,  addivsses.  and 
telephone  nuuihiTs  of  the  indiviciuHl 
customer  contacts,  and  the  unit  and 
dollar  amounts  of  sales,  by  Brriiul,  to 
carl;  custonier; 

6.  .Ml  current  ;in(l  projected 
advertising,  promotional  and  niarketnu; 
iiifurniiition.  aiaierifils  and  progr.it::s 


specifically  dedicated  to  the  sale  and 
distribution  of  eac;h  of  the  Brands; 

7  All  inventories  of  finished  goods, 
piickaginp  and  raw  materials  uniquely 
relating  to  each  of  the  Brands; 

B.  All  namej>  of  manufacturers  and 
suppliers  under  contract  with  .ATC  or 
B&W  who  prcxluce  for.  or  supply  to. 
AIX^  or  B&W  in  connection  with  the 
manufacture  or  sale  of  each  of  the 
Brands; 

9.  A  t:opy  fif  all  product  testing 
nujuired  by  any  regulator\  authority 
specific  to  the  Brandi^om  |anuan.  1 . 
1990.  including  but  nc»t  limited  to  tar 
and  nicotine  content  testing  as  n-qwired 
by  the  FTC  and  cill  regulatory 
registrations  and  (  orrespondencv:  rtnd 

K).  All  pric:*-  lists  for  each  c>f  the 
Brand  from  Ja:r,'.nr\'  1.  1990. 

H 

ll  is  furthtfr  crdiTfd  That: 

A.  B.\T  and  B&W  shall  divcfst 
absolutiily  and  in  g')od  faith,  witiiin  12 
months  of  the  date  this  order  becomes 
final,  the  ATC  Value  Brands  .Assets. 
BAT  and  B&W  shall  also  divest  to  the 
proposed  acquirer  of  the  ATC  Value 
Brands  .\ssets.  the  Reidsville  Assets  and 
the  .ATC  Full  Revenue  Brands  Assets 
BAT  and  B&W  shall  also  divest: 

1.  Such  additional  ancillary  assets, 
formorlv  of  .ATC.  and  effect  such 
arrangements  in  respect  thereof,  as  are 
nec<^ssar\  to  assure  the  marketability 
and  the  viability  of  the  Reidsville  .Assets 
fortiie  manufacture  of  cigarettes  in  the 
United  States  for  sale  and  ccmsumption 
in  the  United  States;  and 

2.  Such  additional  ancillary  physical 
asset."-  and  Ic^al  rights,  formerly  of  .ATC. 
as  are  exclusive  to  those  .ATC  Brands 
being  divested  and  are  necessary  to 
assure  the  marketability  and  the 
viability  of  those  ATC  Brands; 

Pmnded  however,  if  the  divostiiiirt;  of 
onlv  the  .ATC  Value  Brands  As.sets  is 
approved  by  the  Ciommission  pursuant 
to  Paragraph  II.  B..  and  the  divestiture 
does  not  include  the  Rt:ids\ille  .Assets 
and  'or  thc;  .ATC  Full  Revenue  Brands 
.A.ssels.  the  obligaticms  of  B.AT  and  H\  W 
to  divest  under  this  order  shall  he 
satisfied  upon  the  divestiture  of  th«' 
AFC  Value  Brands  .Assets. 

B.  BAT  and  B&W  shall  divest 
hereunder  only  to  an  acquin-r  that 
receives  the  prior  approx  al  of  the 
(Commission  and  only  m  a  manner  th.it 
receives  the  prior  approval  of  the 
("ommission.  The  purpost-  of  '.he 
divestiture  provided  herein  is  to  remedy 
the  lessening  of  competition  resulting 
from  the  propost^d  acquisition  as  alleged 
in  the  Ciommission's  complaint  and. 
therefore,  if  the  Reidsville  Assets  are 
divested,  they  shall  be  used  only  for  the 
production  of  cigarettes  in  the  U..S 


princ.ipallv  for  sale  and  consumption  in 
the  U.S. 

C.  Pending  divestiture  as  provided  ia 
this  Paragraph  11.  B.AT  and  B&W  shall: 

1.  Take  such  action*  as  are  iiei  essarv' 
to  maintain  the  viability  and 
marketability  of  the  Reidsville  .Assets  by 
prc^venting  the  destruction,  removal. 
wa.sting.  deterioration,  sale,  tmnsfer, 
encumbrance  or  impairment  of  an\  of 
the  Reidsville  Assets  exo'pt  for  ordinary 
wear  and  tcir.  and 

2.  Take  such  actions  a.^  are  neifssdry 
to  maintain  the  viability  and 
marketability  of  the  ATC  Brands  .Assets 
by  preventing  the  destruction,  sale, 
transfer,  encumbrance  or  impainuent  .>! 
anv  of  the  ATC  Brands  .Asst-ts. 

D.  BAT  and  B&W  .shall  comply  with 
all  terms  of  the  Preservation  .Apn>einrnt. 
attached  to  thjs  order  and  made  a  part 
hereof  as  Appeiidix  I.  The  Preservation 
.Agreement  shall  continue  in  effect  until 
the  date  this  order  bec:omes  final 

III 

It  is  further  ordered  Tliat : 

A.  U  B.AT  and  B&W  have  not  divested. 
absolutely  and  in  good  faith  and  with 
the  Commission  s  prior  approval,  as 
provided  in  Paragraph  B  .A.,  thc 
Commission  may  appoint  a  trustee  to 
divest  the  .ATC  Value  Brands  .Assets.  tii(? 
B&W  Brand  Asspt'^and  the  Reidsville 
.As.sc-ts.  Upon  divestiture  under  this 
Paragraph  BI.  the  Reidsville  Assets  shall 
be  used  for  the  prtwiuction  of  cigarettes 
in  the  U.S.  principally  for  sale  and 
consumption  in  the  IIS.  provided, 
however,  that  if  the  Commission  has  r.ol 
approved  or  di.sapproved  a  propositi 
divestiture  within  120  days  of  the  date 
the  application  for  such  di\estiture  has 
been  placed  on  the  public:  record,  the 
ninning  of  the  divestiture  prior  shell  be 
tolled  until  the  Commission  api)roves  or 
disapproves  the  divestiture.  In  the  tvi  :;t 
that  the  Commission  or  the  Attorney 
General  brings  an  action  pursuant  to 
section  5(!)  of  the  Federal  Trade 
Commission  Act.  15  U.S.C.  45(/j.  or  .c\\ 
other  statute  enforced  by  the 
Commission.  B,\T  and  B&W  sbaii 
consent  to  the  appointment  of  a  trustee 
in  such  action.  Neither  the  appointment 
of  a  trustee  new  a  decision  hot  to  appoint 
a  trustee  under  this  Paragraph  sh.ill 
preclude  the  Cinmmission  or  the 
.Attorney  Cienera!  from  scH-kinc  ti\  A 
penalties  or  any  other  relief  available  to 
it.  inc  luding  a  couri-appointed  trustee, 
j.a.'suant  to  section  5(/)  of  the  Federal 
Trade  ("ommission  .Act.  or  any  olh^r 
st.Htute  enforced  by  the  Con: mission,  for 
an\  failur*-  hv  B.AT  and  B.vU'  t(-  comply 
with  this  order. 

B.  If  fi  trustee  is  dppoinied  by  liii 
Coinmissicm  v.'.  a  court  pursu.nni  to 
I'^rrigraph  Hi.  .\.  of  the  «)rder.  BAT  and 
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B&W  shall  consent  to  the  following 
terms  and  i  :onditions  regarding  the 
trustee's  pciwers,  duties,  authority,  and 
responsibi  ities: 

1.  The  C  )mmission  shall  select  the 
trustee,  sul  ject  to  the  consent  of  BAT 
and  B&W,  vhich  consent  shall  not  be 
unreasonal  ly  withheld.  The  trustee 
shall  be  a  f  erson  with  experience  and 
expertise  ii  i  acquisitions  and 
divestiture  i.  If  BAT  and  B&W  have  not 
opposed,  ii  I  writing,  including  the 
reasons  for  opposing,  the  selection  of 
any  propos  ed  trustee  within  ten  (10) 
days  after  i  otice  by  the  staff  of  the 
Commissio  n  to  BAT  and  B&W  of  the 
identity  of  my  proposed  trustee,  BAT 
and  B&W  s  lall  be  deemed  to  have 
consented  o  the  selection  of  the 
proposed  t  ustee. 

2.  Subjet  t  to  the  prior  approval  of  the 
Commissic  n,  the  trustee  shall  have  the 
exclusive  {  ower  and  authority  to  divest 
the  Reidsv  He  Assets,  the  ATC  Value 
Brands  As!  ets  and  the  B&W  Brand 
Assets. 

3.  Withii  I  twenty  (20)  days  after 
appointme  at  of  the  trustee,  BAT  and 
B&W  shall  execute  a  trust  agreement 
that,  subje(  t  to  the  prior  approval  of  the 
Commissic  n  and,  in  the  case  of  a  court- 
appointed  trustee,  of  the  court,  transfers 
to  the  trustee  all  rights  and  powers 
necessary  I  o  permit  ffie  trustee  to  effect 
the  divesti  ure  required  by  this  order. 

4.  The  ir  astee  shall  have  twelve  (12) 
months  frc  m  the  date  the  Commission 
approve  th  s  trust  agreement  described 
in  Paragrajh  III  B.  3.  to  accomplish  the 
divestiture ,  which  shall  be  subject  to  the 
prior  appnival  of  the  Commission.  If, 
however,  a  I  the  end  of  the  twelve-month 
period,  the  trustee  has  submitted  a  plan 
of  divestiti  re  or  believes  that  divestiture 
can  be  ach  eved  within  a  reasonable 
time,  the  divestiture  period  may  be 
e.xtended  b  y  the  Commission,  or,  in  the 
case  of  a  C(  lurt-appointed  trustee,  by  the 
court;  pro\  ided,  however,  the 
Commissic  n  may  extend  this  period 
only  two  (; ;)  times. 

5.  The  ti  jstee  shall  have  full  and 
complete  s  ccess  to  the  personnel,  books, 
records  an  1  facilities  related  to  the 
Reidsvilie  Assets,  the  ATC  Value  Brands 
Assets  anc  the  B&W  Brand  Assets  or  to 
any  other  i  evelant  information,  as  the 
trustee  ma  !  request,  and  shall  take  all 
reasonable  steps  to  ensure  that  the 
confidenti  ility  is  maintained  of  matters 
and  docun  lents  so  designated  by  either 
of  the  resp  indents.  BAT  and  B&W  shall 
develop  st  ch  financial  or  other 
informatioi  as  such  trustee  may  request 
and  shall  c  ooperate  with  the  trustee. 
BAT  and  I  &W  shall  take  no  action  to 
interfere  \>  ith  or  impede  the  trustee's 
accomplis  iment  of  the  divestitures.  Any 
delays  in  c  ivestiturc  caused  by  BAT  and 
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B&W  shall  extend  the  time  for 
divestiture  under  this  Paragraph  in  an 
amount  equal  to  the  delay,  as 
determined  by  the  Commission  or,  for  a 
court-appointed  trustee,  by  the  court. 

6.  The  trustee  shall  use  his  or  her  best 
efforts  to  negotiate  the  most  favorable 
price  and  terms  available  in  each 
contract  (which  may  include  provision 
for  the  contract  manufacture  of 
cigarettes)  that  is  submitted  to  the 
Commission,  subject  to  BAT's  and 
B&W's  absolute  and  unconditional 
obligation  to  divest  at  no  minimum 
price.  The  divestiture  shall  be  made  in 
the  manner  and  to  the  acquirer  as  set 
out  in  Paragraph  II  B.  of  this  order; 
provided,  however,  if  the  trustee 
receives  bona  fide  offers  from  more  than 
one  acquiring  entity,  and  if  the 
Commission  determines  to  approve 
more  than  one  such  acquiring  entity,  the 
trustee  shall  divest  to  the  acquiring 
entity  selected  by  BAT  and  B&W  from 
among  those  approved  by  the 
Commission. 

7.  The  tnistee  shall  ser\'e,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  BAT  and  B&W,  on  such 
reasonable  and  customary  terms  and 
conditions  as  the  Commission  or  a  court 
may  set.  The  trustee  shall  have  the 
authority  to  employ,  at  the  cost  and 
expense  of  BAT  and  B&W,  such 
consultants,  accountants,  attorneys, 
investment  bankers,  business  brokers, 
appraisers,  and  other  representatives 
and  assistants  as  are  necessary  to  carry 
out  the  trustee's  duties  and 
responsibilities.  The  trustee  shall 
account  for  all  monies  derived  from  the 
divestiture  and  all  expenses  incurred. 
After  approval  by  the  Commission  and, 
in  the  case  of  a  court-appointed  trustee, 
by  the  court,  of  the  account  of  the 
trustee,  including  fees  for  his  or  her 
services,  all  remaining  monies  shall  be 
paid  at  the  direction  of  the  BAT  and 
B&W,  and  the  trustee's  power  shall  be 
terminated.  The  trustee's  compensation 
shall  be  based  at  least  in  significant  part 
on  a  commission  arrangement 
contingent  on  the  trustee's  divesting  the 
Reidsvilie  Assets,  the  ATC  Value  Brands 
Assets  and  the  B&W  Brand  Assets. 

8.  BAT  and  B&W  shall  indemnify  the 
trustee  and  hold  the  trustee  harmless 
against  any  losses,  claims,  damages 
liabilities,  or  expenses  arising  out  of,  or 
in  connection  with,  the  performance  of 
the  trustee's  duties,  including  all 
reasonable  fees  of  counsel  and  other 
expenses  incurred  in  connection  with 
the  preparation  for,  or  defense  of  any 
claims,  whether  or  not  resulting  in  any 
liability,  except  to  the  extent  that  such 
liabilities,  losses,  damages,  claims,  or 
expenses  result  from  misfeasance,  gross 
negligence,  vvillfiilor  wanton  acts,  or 


bad  faith  by  the  trustee.  BAT  and  B&W 
shall  be  responsible  for  the  defense  of 
any  and  all  claims  against  the  trustee 
under  this  subsection  and  the  trustee 
shall  do  and  omit  notliing  which  may 
prejudice  such  defense. 

9.  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  III  A.  of  this 
order. 

10.  The  Commission  or,  in  the  case  of 
a  court-appointed  trustee,  the  court, 
may  on  its  own  initiative  or  at  the 
request  of  the  trustee  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to 
accomplish  the  divestiture  required  by 
this  order. 

11.  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  Reidsvilie  Assets,  thi^  ATC 
Value  Brands  Assets  and  the  B&W 
Brand  Assets. 

12.  The  trustee  shall  report  in  writinij 
to  BAT  and  B&W  and  the  Commission 
every  sixty  (60)  days  concerning  tke 
trustee's  efforts  to  accomplish 
divestiture. 

13.  The  trustee  shall  note,  in  his  or 
her  recommendation  to  the 
Commission,  whether  the  proposed 
acquirer,  or  any  other  entity  controlling 
or  commonly  controlled  by  the 
proposed  acquirer,  has,  directly  or 
indirectly,  in  any  jurisdiction  in  the 
world  and  at  any  time  within  the  last 
five  years,  had  goods  that  it 
manufactured  or  supplied  seized, 
impounded  or  destroyed  by  any 
authority  pursuant  to  a  claim  of 
infringement  of  any  intellectual 
property  or  other  right  over  or  in  rospcc.t 
to  those  goods. 

IV 

It  is  further  ordered  That,  for  a  pt^riod 
often  (10)  years  from  the  date  this  order 
becomes  final,  BAT  and  B&W  shall  not. 
without  the  prior  approval  of  the 
Comrnission,  directly  or  indirectly, 
through  subsidiaries,  partnerships,  or 
otherwise: 

A.  Acquire  any  stock,  share  capital, 
equity,  or  other  interest  in  any  concern, 
corporate  or  non-corporate,  engaged  at 
the  time  of  such  acquisition,  or  within 
the  two  years  preceding  such 
acquisition,  in  the  manufacture  in  tho 
United  States  of  cigarettes  for 
consumption  in  the  United  .States,  in 

B.  Acquire  any  assets  used  for  or 
previously  used  for  (and  still  suitable 
for  use  for)  the  manufacture, 
distribution,  or  sale  in  the  United  St.itcs 
of  cigarettc^s. 

Provided,  however,  that  this 
Paragraph  IV  shall  not  apply  to 


transactions  entered  into  in  the  ordinary 
course  of  business. 


It  is  further  ordered  That: 

A.  Within  sixty  (60)  days  after  the 
date  this  order  becomes  final  and  every 
sixty  (60)  days  thereafter  until  BAT  and 
B&W  have  fully  complied  with  the 
provisions  of  Paragraphs  II  and  III  of 
this  order,  BAT  and  B&W  shall  submit 
to  the  Commission  a  verified  written 
report  setting  forth  in  detail  the  manner 
and  form  in  which  they  intend  to 
comply,  are  complying,  and  have 
complied  with  Paragraphs  II  and  III  of 
this  order.  BAT  and  B&W  shall  include 
in  their  compUance  reports,  among 
other  things  that  are  required  from  time 
to  time,  a  full  description  of  the  efforts 
being  made  to  comply  with  Paragraphs 
II  and  III  of  the  order,  including  a 
description  of  all  substantive  contacts  or 
negotiations  for  the  divestiture  and  the 
identity  of  all  parties  contacted.  BAT 
and  B&W  shall  include  in  their 
compliance  reports  copies  of  all  written 
communications  to  and  from  such 
parties,  all  internal  memoranda,  and  all 
reports  and  recommendations 
concerning  divestiture. 

B.  One  year  (1)  from  the  date  this 
order  becomes  final,  annually  for  the 
next  nine  (9)  years  on  the  anniversary  of 
the  date  this  order  becomes  final,  and  at 
other  times  as  the  Commission  may 
require,  BAT  and  B&W  shall  file  a 
verified  written  report  with  the 
Commission  setting  forth  in  detail  the 
manner  and  form  in  which  they  have 
complied  and  are  complying  with 
Paragraph  IV  of  this  order. 

VI 

It  is  further  ordered  That  BAT  and 
B&W  shall  notify  the  Commission  at 
least  thirty  (30)  days  prior  to  any 
proposed  change  in  the  corporations, 
such  as  dissolution,  assignment,  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  or  the  creation  or 
dissolution  of  subsidiaries  or  any  other 
change  in  the  corporations,  that  in  each 
case  may  affect  compliance  obligations 
arising  out  of  the  order. 

VII 

//  is  further  ordered  That,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  order,  subject  to 
any  legally  recognized  privilege,  BAT 
and  B&W  shall  permit  any  duly 
authorized  representative  of  the 
Commission: 

A.  Upon  written  notice  to  counsel, 
access,  during  office  hours  and  in  the 
presence  of  counsel,  to  inspect  and  copy 
all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 


records  and  documents  in  the 
possession  or  under  the  control  of  BAT 
and  B&W  relating  to  any  matters 
contained  in  this  order;  and 

B.  Upon  five  days'  written  notice  to 
counsel  and  without  restraint  or 
interference  from  BAT  and  B&W,  to 
interview  officers,  directors,  or 
employees  of  BAT  and  B&W,  who  may 
have  counsel  present. 

Appendix  I 

Preservation  Agreement 

This  Preser\'ation  Agreement  is  by 
and  between  B.A.T.  Industries  p. I.e.,  a 
public  limited  company  incorporated 
under  the  laws  of  England,  with  its 
headquarters  and  principal  place  of 
business  located  at  Windsor  House,  50 
Victoria  Street,  London,  England,  SWlH 
ONL  ("BAT"),  Brown  &  Williamson 
Tobacco  Corporation,  a  corporation 
incorporated  under  the  laws  of  the  State 
of  Delaware  with  its  headquarters  and 
principal  place  of  business  located  at 
1500  Brown  &  Williamson  Tower.  PO 
Box  35090,  Louisville,  Kentucky 
("B&W"),  and  the  Federal  Trade 
Commission,  an  independent  agency  of 
the  United  States  Government, 
established  under  the  Federal  Trade 
Commission  Act  of  1914,  15  U.S.C.  41. 
et  seq. 

Premises  for  Agreement 

Whereas.  BAT  pursuant  to  an 
agreement  dated  April  26,  1994.  agreed 
to  purchase  substantially  all  of  the 
outstanding  stock  of  the  American 
Tobacco  Company  ("ATC  "),  a  whole 
owned  subsidiarj'  of  American  Brands. 
Inc.;  and 

Whereas,  the  Commission  has  reason 
to  believe  that  the  agreement  would 
violate  section  5  of  the  Federal  Trade 
Commission  Act,  and  that,  if 
consummated,  would  violate  section  7 
of  the  Claylon  Act  and  section  5  of  the 
Federal  Trade  Commission  Act.  statutt!S 
enforced  by  the  Commission,  and  the 
Commission  has  issued  its 
administrative  complaint  challenging 
the  agreement;  and 

Whereas,  if  the  parties  accept  the 
attached  Agreement  Containing  Consent 
Order  ("Consent  Agreement"),  the 
Commission  is  required  to  place  it  on 
the  public  record  for  a  period  of  sixty 
(60)  days  for  public  comment  and  may 
subsequently  withdraw  such  acceptance 
pursuant  to  the  provisions  of  §  3.25(f)  of 
the  Commission's  rules;  and 

Whereas,  the  Commission  is 
concerned  that  if  an  agreement  is  not 
reached  preserving  the  status  quo  ante 
of  the  Reidsvilie  Assets  and  the  ATC 
Brands  Assets  during  the  period  prior  to 
final  acceptance  of  the  Order  by  the 


Commission  (after  the  60-day  comment 
period),  any  divestiture  resulting  from 
any  proceeding  challenging  the  legality 
of  the  acquisition  might  not  be  possible. 
or  might  produce  a  less  than  effective, 
remedy;  and 

Whereas,  the  Commission  is 
concerned  that  if  the  acquisition  is 
consummated,  it  will  be  n(x;essary  to 
presen'e  the  continued  viability  and 
marketability  of  the  Reidsvilie  Assets 
and  the  ATC  Brands  Assets,  as  defined 
in  the  Consent  Agreement;  and 

Whereas,  the  purpose  of  this 
Preservation  Agreement  and  of  the 
Consent  Agreement  is  to  preserve  the 
Reidsvilie  Assets  and  the  ATC  Brands 
Assets  until  the  date  this  Order  becomes 
final,  in  order  to  remedy  any 
anticompetitive  effects  of  the 
acquisition;  and 

Whereas,  BAT's  and  B&W's  entering 
into  this  Preservation  Agreement  shall 
in  no  way  be  construed  as  an  admission 
by  BAT  and  B&W  that  the  acquisition  is 
anticompetitive  or  illegal;  and 

Whereas,  BAT  and  B&W  understand 
that  no  act  or  transaction  contemplated 
by  this  Preservation  Agreement  shall  be 
deemed  immune  or  exempt  from  the 
provisions  of  the  antitrust  laws,  or  the 
Federal  Trade  Commission  Act  by 
reason  of  anything  contained  in  this 
Preservation  Agreement; 

Now.  therefore,  in  consideration  of 
the  Commission's  agreement  that, 
unless  the  Commission  determines  to 
reject  the  Consent  Agreement,  it  will  not 
seek  further  relief  from  the  parties  w  ith 
respect  to  the  acquisition,  except  that 
the  Commission  may  exercise  any  and 
all  rights  to  enforce  this  Preservation 
Agreement,  and  the  Consent  Agreement 
to  which  this  Preservation  Agreement,  is 
annexed  and  made  a  part  thereof,  and 
the  final  order  in  this  proceeding,  and, 
in  the  event  the  required  divestiture  is 
not  accomplished,  to  appoint  a  trustee 
to  seek  the  divestiture  of  the  Reidsvilie 
Assets,  the  ATC  Value  Brands  Assets 
and  the  B&W  Brand  Assets  as  provided 
in  the  Consent  Agreement,  the  parties 
agree  as  follows: 

Terms  of  Agreement 

1 .  BAT  and  B&W  agree  to  execute, 
and  upon  its  issuance,  to  be  bound  by 
the  attached  Consent  .Agreement. 

2.  BAT  will  be  free  to  close  the 
acquisition  with  American  Brands 
immediately  after  the  Commission's 
approval  of  the  Consent  Agreement  for 
placement  on  the  public  record  for 
comment. 

3.  B.AT  and  B&W  aprcn>  that  from  tht< 
dale  this  Preservaticm  .Agreement  is 
signed  by  BAT  and  B&W  until  the 
earliest  of  the  dates  listed  in 
subparagraphs  3.a  and  3.b  they  »vill 
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comply  ivith  the  provisions  of  this 
Preser\'ation  Agreement: 

Thrpe  business  days  after  the 

ion  withdraws  its  acceptance 
Consent  Agreement  pursuant  to 

sions  of  §3.25(0  of  the 
s|;ion's  rules;  or 
day  the  order  becomes  final. 
Froin  the  time  BAT  and  B&W  sign 
Preservation  Agreement  until  the 
order  becomes  final,  BAT  and 
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such  actions  as  are  necessary 

in  the  viability  and 

ility  of  the  Reidsville  Assets  by 

the  destruction,  removal, 
deterioration,  sale,  transfer, 

or  impairment  of  any  of 
ville  Assets  except  for  ordinary 
tear,  and 
such  actions  as  are  necessary 

the  viability  and 
ility  of  the  ATC  Brands  Assets 
(3  nting  the  destruction,  sale, 
encumbrance  or  impairment  of 
ATC  Brands  Assets, 
and  B&W  also  waive  all  rights 
the  validity  of  this  agreement, 
he  purpose  of  determining  or 
compliance  with  this   -      — 
,  subject  to  any  legally 
"  privilege,  and  upon  written 
th  reasonable  notice  to 
for  BAT  or  B&W.  BAT  or  B&W 
any  duly  authorized 
or  representatives  of  the 
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during  the  office  hours  of 
flAW,  in  the  presence  of 
to  inspect  and  copy  all  books, 
ccounts,  correspondence, 
a  and  other  records  and 
s  in  the  possession  or  under 
of  BAT  or  B&W  relating  to 
with  this  agreement;  and 
five  (5)  days'  notice  to  BAT 
4nd  without  restraint  or 
from  them,  to  interview 
officers  dr  employees  of  BAT  or  B4W, 
who  ma)  have  counsel  present, 
regarding  any  such  matters. 

7.  This  agreement  shall  not  be  binding 
on  the  C<  immission  until  approved  by 
the  Commission. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Publ  10  Cominent 

The  Federal  Trade  Commission  ("the 
Commiss  ion")  has  accepted,  subject  to 
fiiwl  app  -oval,  an  agreement£ontaining 
a  proposed  consent  ovder  from  B.A.T 
Industrie^  p. I.e.  ("BAT")  and  Brown  .& 
Williams  Ml  Tobacco  Corporation 
("B&W")  The  proposed  consent  order 
has  been  placed  on  the  public  record  for 
sixty  (60^  days  for  reception  of 
comment  s  by  interested  persons, 
commeni  s  received  during  this  period 
will  beco  me  part  of  the  public  record. 
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After  sixty  (60)  days,  the  Commission 
will  again  review  the  agreement  and  the 
comments  received  and  will  decide 
whether  it  should  withdraw  from  the 
agreement  or  make  final  the  agreement's 
proposed  order. 

The  Commission's  investigation  of 
this  matter  concerns  the  acquisition  of 
The  American  Tobacco  Company 
("ATC"),  a  wholly-owned  subsidiary  of 
American  Brands,  Inc.  by  BAT.  B&VV. 
BAT'S  wholly-owned  subsidiary,  and 
ATC  are  the  third  and  fifth  largest 
manufacturers  of  cigarettes, 
respectively,  in  the  United  States.  In  its 
administrative  complaint,  the 
Commission  alleges,  among  other 
things,  that  the  United  States  cigarette 
market  is  highly  concentrated  and 
would  become  substantially  more 
concentrated  as  a  result  of  the 
acquisition.  The  Commission  also 
alleges  that  it  has  reason  to  believe  that 
the  acquisition  would  have 
anticompetitive  effects  and  would 
violate  section  7  of  the  Clayton  Act  and 
section  5  of  the  Federal  Trade 
Commission  Act.  The  agreement 
containing  consent  order  would,  if 
finally  accepted  by  the  Commission, 
settle  charges  that  the  acquisition  may 
substantially  lessen  competition  in  the 
manufacture  and  sale  of  cigarettes  in  the 
United  States. 

The  order,  accepted  for  public 
comment,  contains  provisions  requiring 
BAT  and  B&VV  to  divest  certain  brands 
of  cigarettes  and  cigarette  manufacturing 
facilities.  The  order  requires  BAT  and 
B&W  to  divest,  within  twelve  (12) 
months,  six  discount  cigarette  brands, 
foniM^rly  owned  by  ATC,  including 
Montclair,  Riviera,  Malibu.  Bull 
Durham,  Crowns  and  Special  Tens.  The 
order  also  requires  BAT  and  B&W  to 
divest  to  the  purchaser  of  the  discount 
brands,  three  former  ATC  full  revenue 
brands,  Tareyton,  Silva  Thins  and  Tall, 
and  the  former- ATC  cigarette 
manufacturing  facility  located  at 
Reidsville,  North  Carolina.  Under  the 
terms  of  the  divestiture.  BAT  and  B&W 
may  satisfy  the  divestiture  requirements 
without  divesting  the  full  revenue 
brands  and/or  the  Reidsville  facility,  if 
the  Commission  approves  the 
divestiture  of  only4he  discount  brands 
as  satisfying  the  remedial  ^ronccrns  of 
the  order.  The  purpose  of  the  divestiture 
is  to  remedy  tlw  lessening  of 
competition  resuiting  from  the 
acquisition  as  alleged  in  the 
Commission's  complaint  and,  therefore, 
if  the  Reidsville  facility  is  divested,  it  is 
to  be  used  only  for  the  production  of 
cigarettes  in  the  United  States 
principally  for  sale  and  consumption  in 
the  United  States. 


Under  the  terms  of  the  order,  if  BAT 
and  B&VV  fail  to  complete  the 
divestiture  within  the  required  ppriud, 
the  Commission  may  appoint  a  tni.stee 
to  divest  the  six  discoimt  cigarette 
brands,  the  Reidsville  facility  and 
Belair,  a  B&VV  full  revenue  cigarette. 

Any  proposed  divestiture  pursu<mt  to 
the  order  must  be  approved  by  the 
Commission  after  the  divestiture 
proposal  has  been  placed  on  the  public 
record  for  reception  of  comments  from 
interested  persons.  The  Preservation 
Agreement  executed  as  part  of  the 
agreement  containing  the  consent  order 
requires  BAT  and  B&W,  until  the  order 
becomes  final,  to  take  actions  as  are 
necessary  to  maintain  the  viability  and 
marketability  of  the  former  ,^TC  IJrands 
of  cigarettes  and  the  Reidsville  facility. 

For  a  peripd  of  ten  years  from  the  date 
the  order  becomes  final,  the  order 
prohibits  BAT  and  B&VV  from  acquiring, 
without  prior  Commission  approval, 
stock  or  assets  of.  or  interests  in,  any 
company  engaged  in  the  manufacture 
and  sale  of  cigarettes  in  the  United 
States. 

The  purpose  of  this  analysis  i&4o 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed,order  of  to 
modify  in  any  way  their  terms. 
Benjamin  I.  Berman, 
Acting  Secretary. 

IFR  Doc.  95-693  Filed  l-.D-Oir,  8:45  anij 
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GENERAL  ACCOUNTING  OFFICE 

Notice  of  Transmittal  of  the  United 
States  General  Accounting  Office 
Compliance  Report  to  the  President 
and  the  Congress  Covering  Reports 
Issued  During  the  Session  of  Congress 
Ending  December  1, 1994 

Pursuant  to  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Section 
254(b),  the  United  States  General 
Accounting  Office  hereby  reports  that  it 
has  submitted  its  Compliance  Report 
covering  reports  issued  during  the 
session  of  Congress  ending  December  1, 
1994  to  the  President  of  the  United 
Stages,  the  President  of  the  Senate,  and 
the  Speaker  of  the  House  of 
Representatives. 
Susan  J.  Inring, 

Associntn  Director,  Budget  Issues,  Accouiiting 
and  Information  Management  Division. 
IFR  Doc.  95-612  Filed  1-10-95;  8:45  ami 
BILLING  CODC  1S10-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

New  and  Pending  Demonstration 
Project  Proposals  Submitted  Pursuant 
to  Section  1115(a)  of  the  Social 
Security  Act:  December,  1994 

AGENCY:  Administration  for  Children 
and  Families,  HHS. 
action:  Notice. 

SUMMARY:  This  notice  lists  new 
proposals  for  welfare  reform  and 
combined  welfare  reform/Medicaid 
demonstration  projects  submitted  to  the 
Department  of  Health  and  Human 
Services  during  the  month  of  December, 
1994.  Federal  approval  for  the  proposals 
has  been  requested  pursuant  to  section 
1115  of  the  Social  Security  Act.  This 
notice  also  lists  proposals  that  were 
previously  submitted  and  are  still 
pending  a  decision  and  projects  that 
have  been  approved  since  December  1. 
1994.  The  Health  Care  Financing 
Administration  is  publishing  a  separate 
notice  for  Medicaid  only  demonstration 
projects. 

Comments:  We  will  accept  written 
comments  on  these  proposals.  We  will, 
if  feasible,  acknowledge  receipt  of  all 
comments,  but  we  will  not  provide 
written  responses  to  comments.  We 
will,  however,  neither  approve  nor 
disapprove  any  new  proposal  for  at  least 
30  days  after  the  date  of  this  notice  to 
allow  time  to  receive  and  consider 
comments.  Direct  comments  as 
indicated  below. 

ADDRESSES:  For  specific  information  or 
questions  on  the  content  of  a  project 
contact  the  State  contact  listed  for  that 
project. 

Requests  for  copies  of  a  project  or 
comments  on  the  project  should  be 
addressed  to:  Howard  Rolston, 
Administration  for  Children  and 
Families,  370  L'Enfant  Promenade,  SW., 
Aerospace  Building,  7th  Floor  West, 
Washington  DC  20447,  FAX:  (202)  205- 
3598,  PHONE:  (202)  401-9220. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  Section  1115  of  tlie  Social 
Security  Act  (the  Act),  the  Secretary  of 
Health  and  Human  Services  (HHS)  may 
approve  research  and  demonstration 
project  proposals  with  a  broad  range  of 
policy  objectives. 

In  exercising  her  discretionary 
authority,  the  Secretary  has  developed  a 
number  of  policies  and  procedures  for 
reviewing  proposals.  On  September  27, 
1994,  we  published  a  notice  in  the 


Federal  Register  (59  FR  49249)  that 
specified  (1)  the  principles  that  we 
ordinarily  will  consider  when 
approving  or  disapproving 
demonstration  projects  under  the 
authority  in  section  1115(a)  of  the  Act; 
(2)  the  procedures  we  expect  States  to 
use  in  involving  the  public  in  the 
development  of  proposed  demonstration 
projects  under  section  1115;  and  (3)  the 
procedures  we  ordinarily  will  follow  in 
reviewing  demonstration  proposals.  We 
are  committed  to  a  thorough  and 
expeditious  review  of  State  requests  to 
conduct  such  demonstrations. 

II.  Listing  of  New  and  Pending 
Proposals  for  the  Month  of  December. 
1994. 

As  part  of  our  procedures,  we  are 
publishing  a  monthly  notice  in  the 
Federal  Register  of  all  new  and  pending 
proposals.  This  notice  contains 
proposals  for  the  month  of  December 
1994. 

Waiver  Title:  Arizona — Employing 
and  Moving  People  Off  Welfare  and 
Encouraging  Responsibility  Program. 

Description:  Would  not  increase 
benefits  for  additional  children 
conceived  while  receiving  AFDC;  limit 
benefits  to  adults  to  24  months  in  any 
60  month  period;  allow  recipients  to 
deposit  up  to  $200/month  (with  50% 
disregarded)  in  Individual  Development 
Accounts;  require  minor  mothers  to  live 
with  parents;  extend  Transitional  Child 
Care  and  Medicaid  to  24  months  and 
eliminate  the  100-hour  rule  for  AFDC- 
U  cases.  Also,  in  a  pilot  site,  would 
provide  individuals  with  short-term 
subsidized  public  or  private  OJT 
subsidized  by  grant  diversion  which 
includes  cashing-out  Food  Stamps. 

Date  Received:  8/3/94. 

Tipe.  Combined  AFDC/Medicaid. 

Current  Status:  Pending. 

Contact  Person:  Gail  A.  Parin.  (602) 
542-4702. 

lVa;Ver  Title:  California— Work  Pays 
Demonstration  Project  (Amendment). 

Description:  Would  amend  Work  Pays 
Demonstration  Project  by  adding 
provisions  to:  Reduce  benefit  levels  by 
10%  (but  retaining  the  need  level); 
reduce  benefits  an  additional  15%  after 
"  6  months  on  assistance  for  cases  with  an 
able-bodied  adult;  time-limit  assistance 
to  able-bodied  adults  to  24  months,  and 
not  increase  benefits  for  children 
conceived  while  receiving  AFE>C. 

Date  Received:  3/14/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Glen  Brooks.  (916) 
657-3291. 

ll'aii'er  Title:  California— AFDC  and 
Food  Stamp  Compatibility 
Demonstration  Project. 


Description:  Would  make  AFDC  and 
Food  Stamp  policy  more  compatible  by 
making  AFDC  households  categorically 
eligible  for  Food  Stamps;  allowing 
recipients  to  deduct  40  percent  of  self- 
employment  income  in  reporting 
monthly  income;  disregarding  $100  per 
quarter  in  non-recurring  gifts  and 
irregular/infrequent  income; 
disregarding  undergraduate  student 
assistance  and  work  study  income  if 
payments  are  based  on  need;  reinstating 
food  stamp  benefits  discontinued  for 
failure  to  file  a  monthly  report  when 
good  cause  is  found  for  the  failure:  and 
simplifying  vehicle  valuation 
methodologv. 

Date  Received:  5/23/94. 
Type  AFDC. 

Current  Status:  Pending. 
Contact  Person:  Michael  C.  Genest. 
(916) 657-3546. 

Waiver  Title:  California — .^ssistanr c 
Payments  Demonstration  Project 
(Amendment). 

Description:  Would  amend  the 
Assistance  Payments  Demonstration 
Project  by:  Exempting  certain  categories 
of  .^FDC  families  from  the  State's 
benefit  cuts;  paying  the  exempt  cases 
based  on  grant  levels  in  effect  in 
California  on  November  1.  1992:  and 
renewing  the  waiver  of  the  Medicaiil 
maintenan*  of  effort  provision  at 
section  1902(c)(1)  of  the  Social  Security 
Act.  which  was  vacated  by  the  Ninth 
Circuit  Court  of  Appeals  in  its  decision 
in  Beno  v  Shalala. 

Date  Received:  8/26/94. 
Tvpe:  Combined  AFDC/Medicaid. 
Current  Status:  Pending. 
Contact  Person:  Michael  C.  Genest. 
(916) 657-3546. 

Waiver  Title:  California— Work  Pa\  s 
Demonstration  Project  (Amendment). 

Description:  Would  amend  the  Work 
Pavs  Demonstration  Project  by  adding 
provisions  to  not  increasing  AFDC 
benefits  to  families  for  additional 
children  conceived  while  receiving 
AFDC. 

Date  Received:  11/9/94. 
Type:  AFDC. 
Current  Status:  Pending. 
Contact  Person:  Eloise  Anderson. 
(916) 657-2598. 

Waiver  Title:  California — School 
Attendance  Demonstration  Project. 
Description:  In  San  Diego  County, 
require  AFDC  recipients  ages  16-18  to 
attend  school  or  participate  in  JOBS. 
Date  Received:  12/5/94. 
Type:  AFDC. 
Current  Status:  New. 
Contact  Person:  Michael  C.  Genest 
(916) 657-3546. 

Waiver  Title:  Georgia — Work  for 
Welfare  Project. 

Description:  Work  for  Welfare  Projix;t. 
In  10  pilot  counties  would  require  p\  er\- 


2758 


nc  ease  i 


'  /?«  ei 


non-€Xom  it 
supporting 
hours  per 
governmeilt 
organization 
increases 
noncompl 
would  i 
exemption 
earned  i 
time  stu 
Z^kife 
Type:  A 
Current 
Contact 
{404)657 
V.'ai\rr 
Creating 
Demonstrj  t 
Descript  i 
of  partici 
ineligible 
S30  and  1 
continuou  ; 
lump  sum 
resources 
income 
members 
vehicle  wi 
if  used  to 
half  AFOq 
a  second 
parent  is 
increase 
families  a 
children 
work  histi 
expand  Al 
women  in 
extend  M 
24  months 
requi 
target 
cases  and 
limit  for 
require 
minors  in 
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conperati 
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recipient  and  non- 
parent  to  work  up  to  20 
nonth  in  a  state,  local 

federal  agency  or  nonprofit 
;  extends  job  search;  and 
J  anctions  for  JOBS 
ance.  On  a  statewde  basis, 

the  automobile 
to  $4,500  and  disregard 
ncjome  of  children  who  are  full- 
dents. 
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ived:  6/30/94. 
DC. 

Status:  Pending. 
Person;  Nancy  Moszams. 
3608. 

Hie:  Kansas-^Actively 
Ttmorrow  for  Families 
ion. 

on:  Would,  after  30  months 
pfetion  in  JOBS,  make  adults 
or  AFDC  for  3  years;  replace 
income  disregard  with 
40%  disregard;  disregard 
income  and  income  and 
»f  children  in  school;  count 
resources  of  family 
ho  receive  SSI;  exempt  one 
hout  regard  for  equity  value 
iroduce  income;  allow  only 
benefit  increase  for  births  of 
ild  to  families  where  the 
working  and  »;liq|inatc 
the  birth  of  any  child  if 
l|%ady  have  at  least  two 
iminate  100-hour  rule  and 
rv  requirements  for  UP  cases; 
be  eligibility  to  pregnant 
1st  and  2nd  trimesters; 
licaid  transitional  benefits  to 
eliminate  various  JOBS 
s,  including  those  related  to 
participation  rate  of  UP 
he  20-hour  work  rt>quircment 
mts  with  children  under  6; 
attendance;  require 
\FDC  and  NPA  Fomi  St.imps 
with  a  guardian;  make  work 
and  penahies  in  the  AFDC 
itamp  programs  more 

increase  sanctions  for  not 
with  child  support 
activities. 

/26/94. 
mbined  .AFDC/Medic-jid. 
Status:  Pending. 
Person;  Faith  Spencer,  (01 3j 


-Project 


a  id 

r  It 
Rei  eived: 


itle:  Maine 

y. 
chplion:  Increase  paTticipatifjii  in 
ilementation  to  18  months; 
Jupplementation  for  any 
I  se  diverted  grant  funds  for 
3T  education,  training  or 

ices;  and  extend 
1  Medicaid  and  child  care  to 


srrv 


Date  Received:  8/5/94. 

Type:  Combined  AFDC/Mcdicaid. 

Current  Status:  Pending. 

Contact  Person:  Susan  L.  Dustin,  (207) 
287-3106. 

Welfare  Title:  Maryland— Welfare 
Reform  Project. 

Description:  Statewide,  eliminate 
increased  AFDC  benefit  for  additional 
children  conceived  while  receiving 
AFDC  and  require  minor  parents  to 
reside  with  a  guardian.  In  pilot  site, 
require  able-bodied  recipients  to  do 
comniunity  service  work  after  18 
months  of  AFDC  receipt;  impose  hill- 
family  sanction  on  ca.ses  whore  JOBS 
non-exempt  parent  fails  to  (  onply  with 
JOBS  for  9  months;  eliminate  100-hour 
rule  and  work  history  requirements  for 
AFDC-UP  cases;  increase  both  auto  and 
resource  limits  to  $5000;  disregard 
income  of  dependent  children;  provide 
one-time  payment  in  Heu  of  ongoing 
assistance;  require  teen  parents  to 
continue  education  and  attend  family 
health  and  parenting  classes;  extend 
JOBS  services  to  unemployed  non- 
custodial parents;  and  for  work 
supplementation  cases  cash-out  food 
stamps. 

Date  Received-  3/1/94. 

Type:  AFDC.  ' 

Current  Status:  Pending. 

Contact  Person.  Katherine  I-  Cook, 
(410) 333-0700. 

Waiver  Title:  Massachusetts — 
Employment  Support  Program. 

Description.  VVould  end  cash 
assistance  to  most  AFDC  families, 
requiring  recipients  who  ctiuld  not  find 
full-lime  unsubsidized  employment 
after  60  days  of  AFDC  receipt  to  do 
comniunity  service  and  job  search  to 
earn  a  cash  "subsidy"  that  would  make 
family  income  equal  to  the  applicable 
payment  standard;  provide  direct 
distribution  of  child  support  collections 
to.  and  cash-out  food  stamps  for,  those 
who  obtain  jobs;  continue  child  care  for 
working  families  as  long  as  they  are 
income-eligible  (but  requiring  sliding 
scale  co-payment);  restrict  JOBS 
education  and  training  servic-es  to  those 
working  at  least  25  hours  per  week; 
extend  transitional  Medicaid  for  a  total 
of  24  months;  and  require  teen  parents 
to  live  with  guardian  or  in  a  supportive 
living  arrangement  and  attend  school. 

Dute  Received:  3/22/94. 

Type:  Combined  AFDr7Mc<licdi<l. 

Current  Status:  Pending. 

Contact  Person:  Joseph  Gallant,  (617) 
727-9173. 

Waivvr  Title:  Missouri — Faniilirs 
Mutual  Responsibility  Plan. 

Description:  Require  minor  parents  in 
live  at  home  or  in  other  adult- 
supervised  setting;  disregard  pan^nla! 


income  of  minor  parents  if  less  than 
100%  of  Federal  Poverty  Guidelines; 
disregard  earnings  of  minor  parents  if 
they  are  students;  provide  option  to 
standard  filing  unit  requirements  for 
households  with  minor  parents; 
eliminate  work  history  and  100-hour 
rule  for  two-parent  families  under  21  yrs 
old;  exclude  the  value  of  one 
automobile. 

Date  Received:  8/1 5/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Greg  Vadner,  (314) 
751-3124. 

Waiver  Title:  Montana — Achieving 
Independence  for  Montanans. 

£)e.script/on;  Would  establish:  (1)  Job 
Supplement  Program  consisting  of  a  sot 
of  AFE>C-related  benefits  to  assist 
individuals  at  risk  of  becoming 
dependent  upon  welfare;  (2)  AFDC 
Pathways  Program  in  which  all 
applicants  must  enter  into  a  Family 
Investment  Contract  and  adults'  benefits 
would  be  limited  to  a  maximum  of  24 
months  for  single  parents  and  18 
months  for  AFDC-l  iP  fimilies;  and  (3) 
Community  Services  Program  requiring 
20  hours  per  week  for  individuals  who 
reach  the  AFDC  time  limit  but  have  not 
achieved  self-sufficiency  The  office 
culture  would  also  be  altered  in 
conjunction  with  a  program  offering  a 
variety  of  components  and  services;  and 
simpliK/unif\-  AFIX;  and  Food  St.imp 
intake/eiigibiiilv  process  by  (1) 
Eliminating  AFDC  deprivation 
requirement  and  monthly  reporting  and 
Food  Stamp  retrospective  budgeting;  (2) 
unifying  program  requirements;  (3) 
simplifving  current  income  disreganl 
policies.  Spetific  provisions  provide  for 
cashing  out  food  stamps,  expanding 
eligibility  for  two-parent  rases, 
increasing  earnntl  income  and  child  care 
disregards  and  resource  limits,  and 
extending  transitional  child  care 

Date  Received:  4/19/94. 

Type:  Combined  .AFDC/ Medicaid. 

Current  Status:  Pending. 

Contact  Person:  Penny  Robin!.  {40(i] 
444-1917 

IVmv'pr  Title:  Nebraska — Welfare 
Kef(jrni  Waiver  Demonstration. 

Description:  Would  assign  .•'ecipioiiS 
with  mental,  emotional  or  phy.sica! 
barriers  to  self-sufficiency  or  who  do  not 
have  parental  resp(jnsibility  for  the 
children  to  a  Non-Tinie-Limiie<l 
Program  and  r<'quire  all  othej  ret:ipiciits 
to  choose  either  a  Time-Limited,  High 
Disregartls  Program  or  a  Time-Liinited. 
Altcrn-itive  Benefit  Pnigram.  Under  all 
three  programs  would  eliminate 
increase  in  benefits  for  birth  of  childn^-ji 
conceive*!  while  rofx'iving  AFDC;  raist* 
resource  limits  to.S5.000  and  exc  liidr 


the  value  of  one  vehicle;  require  school 
attendance;  deem,  to  the  family,  income 
of  parents  living  with  n  minor  parent  in 
excess  of  300%  of  the  poverty  level,  bat 
where  minor  parent  lives 
independently.  s«;;ire  support  fniiii  the 
minor's  parents.  I'r.der  the  Time- 
Limited.  High  Disregards  Program, 
would  provide  cash  a.ssistaiK:e  for  a  total 
(if  24  months  during  a  48  month  period 
(with  provisions  for  certain  exoinptions 
and  extensions);  c:ash  out  Food  Stamps; 
reduce  AFDC  p.?)raents,  but  replac  e 
earned  income  disregards  with  a 
disregard  of  60'!'o  of  earned  income, 
require  all  adult  wage  earners  to 
participate  in  educational  job  skills 
training,  work  experience,  intensive  job 
search,  or  employment;  make 
employment  a  JOBS  component,  but 
only  for  a  job  deemed  to  lead  to  self- 
sufficiency:  extend  job  search 
requirements:  requin;  both  parents  in 
two-parent  families  to  participate  in 
JOBS;  impose  first  JOBS  sanction  for  at 
least  one  month,  the  second  for  al  least 
90  days  and  the  third  permanently; 
extend  transitional  Medicraid  and  t  hilH 
c^re  to  24  months;  eliminate  100  hour 
rule  and  work  place  attachment 
n^quirements  for  AFDC-UP  cases.  Lender 
the  Time-Limited,  Alternative  Benefit 
Program  the  same  provisions  would 
apply  except  that  recipients  of  this 
program  would  have  somewhat  higher 
benefits,  but  with  the  current  earned 
income  disregards. 

Date  Received:  10/4/94. 

Type:  Combined  AFIX;/Mt!di<.aid 

Current  Status:  f^ending. 

Contact  Person:  Dan  Ciliessen.  (402) 
471-9270. 

Waiver  Title:  New  Hampshire-^ 
Lamed  Income  Disregard  Denutnstratiou 
Project. 

Descriiyfiifn:  AFDC;  applicants  ajid 
recipient.-,  would  have  the  first  $200 
plus  1/2  tht>  remttiiiingiMrned  intcnnt; 
disregartltKl. 

Date  Received  9/20/93 

Type:  AFIX:. 

(Current  Status:  Ponding 

(Contact  Per.si)n  .Avis  L  Cram:,  Itjti.l) 
271-4255. 

IVfiiver  litle:  New  Mi-xir  o— I'nli'.ietJ 
IVoject. 

Description  Would  increase  vehnle 
asset  limit  to  $4,500;  disregard  earned 
income  of  students;  develop  an  .\1TK; 
Intentional  Program  Violation  pro<;edure 
ideniif  al  to  Food  .Slanips:  and  allow  one 
in(iivi<i.!al  to  sign  »le<  laration  of 
«:itizinsl,ip  for  entire  case. 

Dale  Received-  7/7/94. 

Type:  AFDC. 

('arrant  Status:  Pending. 

(.ontact  Person:  St:otl  ('hamberlin, 
(505)  827-72.54. 


Waiver  Title:  North  Dakota — Training. 
Fdiiration.  Employment  and 
Management  Project. 

Description:  Would  require  fiiniiires  to 
develop  a  social  contract  specifying 
tirne-limil  for  becoming  self-sufficient; 
( oinbinc  AFDC.  Food  Stamps  and 
LlilFAP  into  single  cash  payment  with 
simplified  uniform  income,  expense  and 
res'iurre  exclusions;  increa.se  income 
disr>!gards  and  exempt  .stepparent  s 
income  for  six  months,  increase 
resource  limit  to  S5,000  f'lr  one 
recipient  and  S8.000  for  families  with 
two  or  more  recipients:  exempt  value  of 
one  vehicle:  eliminate  lOO-hour  rule  for 
AF[)C-l'P;i;npose  a  progressive  sanction 
for  non-cooperation  in  JOB.*^>  or  with 
child  support:  require  a  niiniiuuni  of  32 
hours  of  paid  employment  und  non-paid 
work:  require  participation  in  EPSD'T: 
and  eliminate  child  suppivl  pass- 
through. 

Dnte  Received:  9/9/94 

7>7Jf?;AFrx:. 

Current  Status:  Pending. 

Contact  Person:  Kevin  ivers«in.  (701 ) 
224-2729. 

Waiver  Title:  Ohio—. \  .St.jfe  of 
Opportunity  Project. 

Desi  ription:  Three  demonstration 
compontmts  proposed  would  test 
provisions  which:  Divert  AFIX,  and 
Food  .Stamp  l)onefits  to  a  w.ige  pool  to 
supplement  wages  of  al  least  $8/hour; 
eliminate  lOO-hour  rule  for  L'P  t.ases; 
provide  fill  the-gap  budgeting  for  12 
months  from  month  of  employment: 
inc  rease  ^  hild  support  pass-through  to 
$75:  provide  a  one-time  bonus  of  $150 
for  paternity  establishment;  provide  an 
addifiona!  6  months  of  transitional  chiiii 
care:  in(  lease  automobile  asset  limit  to 
$4,500  equity  value:  require  regular 
s<  hool  attendance  by  6  to  19  year  olds; 
continue  current  LEAP  dem;'  waivers 
(i.e..  eliminate  man\  JOBS  t-xiTiiptions 
ami  provide  in«  entiye  paynn-nts  and 
sam  tions):  and  disregard  JTP.A  earnings 
withfiut  tune  limit. 

Diite  Ret.nvfd:  5/28/94 

7ype:  AFDC;. 

Current  Status:  P«?ndiiig 

Contact  Pt'r.'.on:  Ji>el  Kabl).  (()14,'  4(.«,- 
319fi. 

Waiver  Tir/t- Oklahoma — Miitiiril 
Agreement.  A  Plan  for  Suc<  ess 

Description: — Five  pilot 
di'inonslratifins  would  test  provision.s 
which:  (1)  Eliminate  100-hour  rule  for 
[  V  cases:  (2)  increa.s*!  auto  asset  level  to 
$5,000:  (3)  linnvlimit  AFDC  rweipt  to 
( ases  with  non-exempt  JOBS 
participants  to  36  cumulative  months  in 
.1  60  month  period  followed  by 
mandatory  workfare  program;  (4) 
proviile  intensive  case  managernvnt:  and 
(5)  apply  fiU-the-gap  budgeting. 


lJo:e  Re,  ,:i\,rd:  2/24/94. 

Type:  AFDC. 

Current  Statu-,-  Pi\'KiLng 

Contcit  Perscrr  R.iynuind  Ha.idoi  k 
(405)  521-307(). 

Waiver  7 /f/^^•  Oregon — nxp.jii>«ii  si  <•! 
i!".'^  Transitional  Child  (jre  Progi^:u. 

De-icnpti  >n.  ProvK'e  transitional  child 
care  benefits  without  regard  to  monlKs 
of  priur  rieceij.-t  of  AFDC  and  pmv.de 
L.tnefits  for  24  r.ionths. 

Date  Received:  d'ai^A. 

Tvpe:  AFDC. 

Current  Status:  I'eniling. 

Contact  Person:  Jim  NiK-ly.  (50^1)  '.t45- 
.^607. 

lVii;ver  Title  iht'^on — hicna-u  tl 
AFDC  Motor  Vehalf  Limit. 

Dest.ription:  Wrnild  increase' 
automobile  asset  limit  to  $9,0UO. 

Date  Received:  11/12/9". 

Ty/jeAFDC. 

Current  Status:  Pending. 

Contact  Person:  Jim  Neeiv,  L50J)  943- 
5607. 

Waiver  Title:  Pennsylvania — .SiiiKjl 
.Mtendance  Improvement  Program. 

Desi  ription:  In  7  sites,  would  .^'quir»« 
sthotil  atteniiance  as  cunditinn  of 
fligibilitv. 

Date  R.Kfived:  9/12/94. 

Type:  AVDC.. 

(MiTi'nl  Status:  Pending. 

Contact  Person.  Patricia  H.  O  Ni  a!. 
(717) 787-4081. 

Waiver  Title:  Pennsylvania — N3v»n>-«» 
(or  Education  F'rogram. 

Description:  .St.itewide.  would  eneiupi 
.IS  resources  college  savings  bonds  ar.d 
hinds  in  savings  accounts  eannarke«l  tor 
\o(  ational  or  secondary  education  and 
liisn-gard  inter«^t  income  earned  tri.m 
such  act  nunts. 

Date  Received:  12/29/94 

7ype;  AFDC;. 

Current  Status.  New. 

(.ontai  t  P'-.'scvJ  Patricia  H  ONt-al 
CI 7)  7Hr-»0«1. 

IVuivcr  7///^;  Sdulh  Ctrtilina  Self- 
.Suffitieni  v  and  F,;r<'n*;d  Responsiit-i/v 
Program. 

Desiriptton  In  pilot  sites,  woultl 
nn  reas'-  earned  iucnme  disregarON: 
disre):ard  ea-mf-d  income  of  childn:n, 
intiT'-st.  dividends,  and  pavTnenl."^  by 
tile  LmploMii'P.t  .Security  Com!ni<^it'"    . 
or  DOD,  and  allow  stepparents  sanx- 
farnings  disreg.ird  as  re<:ipien?<:  .'^•I.ix 
part-nfal  depriwiiinn  requirements  for 
.•\!-"IX',-r  (  asfs:  disregiird  the  cash  v.ihn- 
of  one  vi'hii  le  .ind  life  insurant  e  and 
ini  rease  resource  limit  to  .53.000;  and 
t<M|uire  partii  ipnnts  to  comp!\  v»  ith 
indi\idu.ili?.ed.  timt'-limited.  self- 
Miffic  ieiM  y  plan  as  a  conclition  of 
welfare  reteipt.  placing  recipients  n. 
public  or  private  work  exprriopre  W  -^n 
unsubsidized  jolt  is  rot  fountl. 
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Date  Beet 
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Current 
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Descripti 
provide  on^t 
qualified 
change  first 
sanction  to 


;ved;  6/13/94. 
AFt)C/Medicaid. 
atus:  Pending, 
fjerson.  Linda  Martin,  (803) 


tie:  Virginia — Welfare  to 
im. 


appli 


nl 


n  or 


or  until  con 
conciliatior 
paternity  es  i 
eligibility; 
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exclude 
who  cannot 
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business 
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Also:  requi 
sign  an 
Responsibi 
eligibility 
under  CWEp 
determined 
plus  the  va 
Stamp  ben^i 
eliminate 
additional 
received 
benefits  to 
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IB 


Agn  sement 


aid 


increase  earned 
allow  conti 
federal  pov 
transitional 
modify  cu 
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>n:  Statewide,  would 
ime  diversion  payments  to 
icants  in  lieu  of  AFDC. 
lime  JOBS  non-compliance 
I  fi.xed  period  of  one  month 
pliance  and  remove  the 
requirement;  require 
ablishment  as  condition  of 
I  smove  good  cause  for  non- 
with  child  support  and 
1  AFDC  grant  caretakers 
identify,  misidentify.  or  fail 
formation  on  the  father; 
r  parents  to  live  with  an 
an;  require  AFDC  caretakers 
gh  school  diploma,  aged  24 
ind  children,  aged  13-18,  to 
require  immunization  of 
ow  S5,000  resource 
or  savings  for  starting 

increase  eligibility  for 
and  At-Risk  Child  Care, 
non-exempt  participants  to 

of  Personal 
tv  as  a  condition  of 
assign  to  a  work  site 
for  a  number  of  hours 
by  dividing  AFDC  grant 
Lie  of  the  family's  Food 
its  by  the  minimum  wage: 
iiicreased  AFDC  benefit  for 
ildren  born  while  a  family 
;  time-limit  AFDC 
4  consecutive  months; 

income  disregards  to 
lued  eligibility  up  to  the 
(rty  level;  provide  12  months 
transportation  assistance; 
r^ent  JOBS  exemption  criteria 
nts;  eliminate  the  job  search 
,nd  eliminate  the  deeming 
for  sponsored  aliens  when 
receives  food  stamps.  In  12 
operate  sub-component 
;s  in  lieu  of  .AFDC  benefits 
amps  for  CWEP  and 
mployment.  increase 
r  transitional  Medicaid; 


(hi 
AIDC; 


f( 

f  rovisious. 
ived:  12/2/94. 
AFpC/.Medicaid. 
5  tatus:  New. 
person:  Larrv  B.  Mason.  (804) 


T  tie: 


W'ashington — Success 
Ei^ployment  Program. 

)n:  Eliminate  100-hour  rule 
story  requirements  for 
(  ases  and  subtract  client 
55  percent  of  the  State 
stand4rd  rather  than  the  payment 


frc  m 


Date  Received  11/16/93 
Type:  AFDC. 
Current  Status  Pending. 
Contact  Person  Laurel  Evans,  (206) 
438-8263. 

III,  Listing  of  Approved  Proposals  Since 
December  1. 1994 

Waiver  Title.  Indiana — .Manpower 
Placement  and  Comprehensive  Training 
Program. 

Contact  Person  James  M.  Hmurovich. 
(317)232-4704. 

Waiver  Title:  Mississippi — .A  New 
Direction  Demonstration  Program. 

Contact  Person  Larrv  Temple  (703) 
538-2440. 

IV.  Requests  for  Copies  of  a  Proposal 

Requests  for  copies  of  an  AFDC  or 
combined  .AFDC/Medicaid  proposal 
should  be  directed  to  the 
Administration  for  Children  and  . 
Families  (ACF)  at  the  address  listed 
above.  Questions  concerning  the  content 
of  a  proposal  should  be  directed  to  the 
State  contact  listed  for  the  proposal. 

(Catalog  of  Federal  Domestic  .Assistance 
Program.  No.  93562.  .Assistance  Pa\Tnents — 
Research.) 

Dated:  Fanuary  4.  1995 
Howard  Ralston, 

Director.  Office  of  Policy  and  Evaluation. 
IFR  Doc.  95-610  Filed  1-10-95;  8:45  am) 
BILLING  CODE  41B4-01-P 

[Program  Announcement  No.  93631-95-01) 

Developmental  Disabilities:  Request 
for  Public  Comments  on  Proposed 
Developmental  Disabilities  Funding 
Priorities  for  Projects  of  National 
Significance  for  Fiscal  Year  1995 

AGENCY:  .Administration  on 
Developmental  Disabilities  (ADD), 
.Administration  for  Children  and 
Families  (.ACF). 

ACTION:  .Notice  of  request  for  public 
comments  on  developmental  disabilities 
funding  priorities  for  Projects  of 
National  Significance  for  Fiscal  ^'ear 
1995 

SUMMARY:  The  .Admmistratioii  on 
Developmental  Disabilities  (.ADD). 
Administration  for  Children  and 
Families  (.ACF).  announces  that  public 
comments  are  being  requested  on 
funding  priorities  for  Fiscal  Year  1995 
Projects  of  National  Significance. 

We  welcome  specific  comments  and 
suggestions  on  these  proposed  funding 
priorities  as  well  as  recommendations 
for  additional  priority  areas  which  will 
assist  in  bringing  about  the  increased 
independence,  productivity,  and 
integration  into  the  community  of 


individuals  with  developmental 
disabilities. 

DATES:  The  closing  date  fur  submission 
of  public  comments  is  March  13,  1995 
ADDRESSES:  Comments  should  be  sent 
to:  Bob  Williams.  Commissioner. 
Administration  on  Developmental 
Disabilities.  .Administration  forChildre:i 
and  Families.  Department  of  Health  and 
Human  Services.  Room  329-D.  HHH 
Building.  200  Independence  .Avenue 
SW..  Washington,  DC.  20201 
FOR  FURTHER  INFORMATION  CONTACT: 
Adele  Gorelick.  Program  Development 
Division.  .Administration  on 
Developmental  Disabilities.  202/690- 
5982. 

SUPPLEMENTARY  INFORMATION: 

Part  I.  Background 

A.  Goals  of  the  Administration  on 
Developmental  Disabilities 

The  .Administration  on 
Developmental  Disabilities  (.ADD)  is 
located  within  the  .Administration  for 
Children  and  Families  (ACF). 
Department  of  Health  and  Human 
Services  (DHHS).  .Although  different 
from  the  other  .ACF  program 
administrations  in  the  specific 
constituency  it  serves.  .ADD  shares  a 
common  set  of  goals  that  promote  the 
economic  and  social  well-being  of 
families,  children,  individuals  and 
communities.  Through  national 
leadership,  we  see: 

•  Families  and  individuals 
empowered  to  increase  their  own 
economic  independence  and 
productivity; 

•  Strong,  healthy,  supportive 
communities  having  a  positive  impact 
on  the  quality  of  life  and  the 
development  of  children: 

•  Partnerships  with  indi\  iduais. 
front-line  service  providers, 
communities.  States  and  Congress  that 
enable  solutions  which  transcend 
traditional  agency  boundaries; 

•  Services  planned  and  integrated  to 
improve  client  access;  and 

•  .A  strong  commitment  to  working 
with  Native  Americans,  individuals 
with  developmental  disabilities, 
refugees  and  migrants  to  address  their 
needs,  strengths  and  abilities.    . 

Emphasis  on  these  goals  and  progress 
toward  them  will  help  more 
individuals,  including  those  with 
developmental  disabili4ies.  to  live 
productive  and  independent  lives 
integrated  into  their  com.munitios.  The 
Projects  of  National  Significance 
Program  is  one  means  through  which 
.ADD  promotes  the  achievement  of  these 
goals. 

Two  issues  are  of  particular  concern 
with  these  projects.  First,  there  is  a 


pressing  need  for  networking  and 
cooperation  among  specialized  and 
categorical  programs,  particularly  at  the 
service  delivery  level,  to  ensure 
continuation  of  coordinated  services  to 
people  with  developmental  disabilities. 
Second,  project  findings  and  successful 
innovative  models  of  projects  need  to  be 
made  available  nationally  to  policv 
makers  as  well  as  to  direct  ser\  ice 
providers. 

B.  Purpose  of  the  Administration  on 
Developmental  Disabilities 

The  .Administration  on 
Developmental  Disabilities  (.ADD)  is  the 
lead  agency  within  .ACF  and  DHHS 
responsible  for  planning  and 
administering  programs  which  promote 
the  self-sufficiency  and  protect  the 
rights  of  individuals  with 
developmental  disabilities. 

The  1994  Amendments  (Pub.  L.  103- 
230)  to  the  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  .Act  (42 
i;.S.C.6000.  et  seq.)  (the  .Act)  supports 
and  provides  assistance  to  States  and 
public  and  private  nonprofit  agencies 
and  organizations  to  assure  that 
individuals  with  developmental 
disabilities  and  their  families  participate 
in  the  design  of  and  have  access  to 
culturally  competent  sen  ices,  supports, 
and  other  assistance  and  opportunities 
that  promote  independence, 
productivity  and  integration  and 
inclusion  into  the  communitv. 

The  Act  points  out  that: 

•  Disability  is  a  natural  part  of  the 
human  experience  that  does  not 
diminish  the  right  of  individuals  with 
developmental  disabilities  to  enjov  the 
opportunity  for  independence, 
productivity  and  inclusion  into  the 
community; 

•  Individuals  whose  disabilities  occur 
during  their  developmental  period 
frequently  have  severe  disabilities  that 
are  likely  to  continue  indefinitely: 

•  Individuals  with  developmental 
disabilities  often  require  lifelong 
specialized  services  and  assistance, 
provid-  .1  in  a  coordinated  and 
culturally  competent  manner  by  manv 
agencies,  professionals,  advocates, 
community  representatives,  and  others 
to  eliminate  barriers  and  to  meet  the 
needs  of  such  individuals  and  their 
fa.Tiilies; 

The  .Act  further  finds  that: 

•  Individuals  with  developmental 
disabilities,  including  those  with  the 
most  severe  developmental  disabilities, 
are  capable  of  achieving  independence, 
productivity,  and  integration  and 
inclusion  into  tre  community,  and  often 
require  the  provision  of  services, 
supports  and  other  assistance  to  achieve 
such. 


•  Individuals  with  developmental 
disabilities  have  competencies, 
capabilities  and  personal  goals  that 
should  be  recognized,  supported,  and    ' 
encouraged,  and  any  assistance  to  such 
individuals  should  be  provided  in  an 
individualized  manner,  consistent  with 
the  unique  strengths,  n^sources. 
priorities,  concerns,  abilities,  and 

I  apabilitics  of  the  individual; 

•  Individuals  with  developmental 
disabilities  and  their  families  are  the 
primary  decision  makers  regarding  the 
servi(  es  and  supports  such  individuals 
and  their  families  receive;  and  play 
decision  making  roles  in  policies  and 
programs  that  affect  the  lives  of  such 
individuals  and  their  families;  and 

•  It  is  in  the  nation's  interest  for 
individuals  with  developmental 
disabilities  to  be  employed,  and  to  live 

f  onventional  and  independent  lives  as  a 
part  of  families  and  communities. 

Tov\ard  these  ends.  .ADD  .seeks  to 
enhance  the  capabilities  of  fa.milies  in 
assisting  individuals  with 
developmental  disabilities  to  achieve 
their  maximum  potential:  to  support  the 
increasing  ability  of  individuals  with 
developmental  disabilities  to  exercise 
greater  choice  and  self-determination;  to 
engage  in  leadership  at  tivities  in  their 
communities:  as  well  as  to  ensure  the 
protection  of  their  legal  and  human 
rights. 

Programs  funded  under  the  At  t  are: 

•  Federal  assistance  to  State 
developmental  disabilities  count  ils 

•  .State  system  for  the  protection  and 
adv  ocacy  of  individual  rights; 

•  Grants  to  university  affiliated 
programs  for  interdisciplinary  training, 
exemplary  services,  technical 
assistance,  and  information 
dissemination;  and 

•  Grants  for  Projects  of  .National 
.Significance. 

C  Description  of  Projects  of  Xational 
Significance 

I'nderPart  E  of  the  Act. 
demonstration  (and  in  some  cases, 
cooperative  agreement)  grants  and 
technical  assistance  contractt.  are 
awarded  for  projects  of  national 
significance  that  support  the 
development  of  national  and  State 
policy  to  enhance  the  independente. 
productivity,  and  integration  and 
inclusion  of  individuals  with 
developmental  disabilities  through 

•  Data  collection  and  analysis; 

•  Technical  assistance  to  enhance  the 
quality  of  State  developmental 
disabilities  councils,  protection  and 
advocacy  systems,  and  universitv 
affiliated  programs;  and 

•  Other  projects  of  sufficient  size  and 
scope  that  hold  promise  to  expand  or 


improve  opportunities  for  individuals 
with  developmental  disabilities, 
including: 

—technical  assistance  for  the 

development  of  information  i-.r.d 

ri'ferral  systems; 
— (educating  policy  makers; 
— Federal  interagency  initiatives 
— the  enhancement  of  participatio:!  in 

racial  and  ethnic  groups  in  publii  ;-.n(i 

private  sector  initiatives  in 

developmental  disabilities., 
—transition  of  youth  with 

developmental  disabilities  from 

school  to  adult  life;  and 
— spec  ial  pilots  and  evaluation  studii  •• 

to  explore  the  «'xpansion  of  procra.p.^ 

under  part  B  (State  developmental 

disabilities  councils)  to  individ.ja!«- 

with  severe  disabilities  other  than 

developmental  disabilities. 

Section  162(c)  of  the  .Act  requirev  th.,t 
ADD  publish  in  the  Federal  Register 
proposed  priorities  for  grants  and 
contracts  to  carrv  out  Projects  of 
National  Significa.nce.  The  Act  also 
requires  a  period  of  60  days  for  pubi;i 
I  omment  i  oncerning  such  propusec) 
priorities.  .After  analyzing  and 
considering  such  comments.  .ADD  ni.isi 
publish  in  the  Federal  Register  final 
priorities  for  such  grants  and  contrai  'v 
and  solicit  applications  for  funding 
based  on  the  final  priorities  selected 

The  following  section  presents  the 
proposed  priority  areas  for  Fiscal  Year 
1995  l'ro)ec;ts  of  National  Significance 
W'e  welcome  specific  comments  and 
suggestions  as  well  as  suggestion*^  for 
additional  priority  areas.  We  would  oIm> 
like  to  receive  suggestions  on  topics 
which  are  timely  and  relate  to  sperilu 
needs  m  the  developmental  disabilitj. ». 
field. 

Please  be  aware  thai  the  develnpir:e:-,t 
of  final  funding  priorities  is  based  on 
the  public  comment  response  to  this 
notice,  i  urrent  agency  and  department.il 
priorities,  needs  in  the  field  of 
developmental  disabilities  and  the 
developmental  disabilities  network.  fU 
as  well  as  the  availability  of  hinds  fur 
this  fiscal  year 

Part  11.  Fiscal  Year  1995  Proposed 
Priority  .Areas  for  Projects  of  National 
Significance 

.ADD  is  interested  inall  commrnls 
and  recommendations  which  address 
areas  of  existing  or  evolving  natior.a! 
significance  related  to  the  field  of 
developmental  disabilities. 

ADD  also  solicits  recommendat!nn«- 
for  project  activities  which  will 
advocate  for  public  policv  change  ^rui 
community  acceptanc}e  of  all 
individuals  with  developmental 
disabilities  and  families  so  that  s.k  h 
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individuafc  receive  the  culturally 
competens  services,  supports,  and  other 
assistance  and  opportunities  necessary 
to  enable  them  to  achieve  their 
maximum  Ipotentia)  through  increased 
independence,  productivity,  and 
integration  into  the  community. 

ADD  is  also  interested  in  activities 
which  promote  the  inclusion  of  all 
individuals  with  developmental 
disabihties.  including  individuals  with 
the  most  s^ere  disabilities,  in 
community  life;  which  promote  the 
interdependent  activity  of  all 
individual  with  developmental 
disabilitiej  and  individuals  who  are  not 
disabled;  ^d  which  recognize  the 
contributiAos  of  these  individuals 
(whether  they  have  a  disability  or  not), 
as  such  individuals  share  their  talents  at 
home,  sch^,  and  work,  and  in 
recreation  land  leisure  time. 

No  propqsals,  cxmcept  papers  or  other 
forms  of  applications  should  be 
submitted  at  this  time.  Any  such 
submissio^i  will  be  discarded. 

ADD  will  not  respond  to  individual 
comment  letters.  However,  all 
comments  will  be  considered  in 
preparing  the  final  funding  solicitation 
announceaient  and  will  be 
acknowledged  and  addressed  in  that 
announcement. 

Please  be  reminded  that,  because  of 
possible  funding  limitations,  not  all  of 
the  proposed  priority  areas  Hsted  below 
may  be  published  in  the  final  funding 
sohcitatioA  for  this  fiscal  year. 

Comments  should  be  addressed  to: 
Bob  WilHapis.  Commissioner. 
Administivtion  on  Developmental 
Disabilities,  Department  of  Health  and 
Human  Ser-.ices.  Room  329-D  HHH 
Building.  100  Independence  Avenue 
SVV..  Washington,  D.C.  20201. 

Proposed  Fiscal  Year  1995  Priority  Area 
1 .  ADD  aiifi  ACYF  Family  and  Youth 
Services  BUreau  (FYSB)  Collaboration 
Between  )\3uth  Service  Providers  and 
Disabilitia  Advocates  To  Enhance 
Services  ta  Youth  With  Developmental 
Disabilities 

The  Fainily  and  Youth  Services 
Bureau  wi^lin  the  Administration  on 
Children.  Vouth  and  Families  (ACYF) 
and  the  Alministration  on 
Developmental  Disabilities  (ADD). 
Administiption  for  Children  and 
Families  (ACF).  have  established  a 
Memorandum  of  Understanding  (MO!  J) 
designed  tjo  foster  collaboration  between 
grantee  progi^ams  to  provide  improved 
access  to  services  for  youth  with 
developmental  disabilities  who  are  at- 
risk  of  running  away  or  becoming 
involved  in  delinquent  behavior.  Access 
to  support  5  and  services  lead  to  self- 
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actualization,  self-determination,  and 
independence  through  employment. 

An  important  goal  of  the  MOU  is  to 
fund  projects  that  demonstrate  the  need 
for  and  effectiveness  of  collaborations 
between  the  AEM>  and  FYSB  grantee 
programs  to  enable  at-risk  youth  with 
developmental  disabilities  to  achieve 
their  full  potential  and  grow  to  be 
successful,  independent  adults. 
Employment  is  an  important  outcome 
for  at-risk  youth  with  developmental 
disabilities.  It  is  proposed  that  FYSB 
and  ADD  will  jointly  fund  three  grants 
in  FY  1995,  each  for  a  three-year  project 
period  and  each  at  a  level  of  5150,000 
per  year. 

Applicants  must  document  that  the 
proposed  project  will  be  designed  and 
implemented  through  collaborative 
efforts  by  FYSB  and  ADD  funded 
grantees.  Successfiil  applicants  would 
profKJse  projects  to: 

•  Improve  coordination  of  services 
through  information-sharing  and 
networking  efforts; 

•  Enhance  service  delivery  through 
the  identification  of  existing  barriers  to 
service  provision,  and 

•  Improve  service  provision  through 
the  identification  of  appropriate  training 
materials  and  the  development  of 
collaboration  strategies  for 
comprehensive  service  provision  to  at- 
risk  youth. 

Proposed  Fiscal  Year  1995  Priority  Area 
2:  Americans  With  Developmental 
Disabilities  and  the  Criminal  Justice 
System 

Individuals  with  developmental 
disabilities  (especially  mental 
retardation),  both  as  victims  and  those 
accused  and  convicted  of  committing 
crimes,  are  becoming  increasingly 
involved  in  the  criminal  justice  system. 
Moreover,  these  individuals  often  face 
unequal  justice  at  the  hands  of  police 
and  the  courts  precisely  because  the 
current  system  is  not  educated  or 
prepared  to  respond  or  adapt  to  their 
disabilities  and  self-advocates  have  not 
been  considered  as  essential  elements  of 
the  educational  process. 

According  to  a  recent  Justice 
Department  report,  youth  in  general  are 
at  physical  and  emotional  risk  in  most 
facilities  where  they  are  held.  Nearly 
one-half  of  the  facilities  surveyed 
exceeded  their  design  capacity  and  only 
20  to  26  percent  bad  adequate  bed 
space,  health  care,  security,  or  suicide 
control.  Youth  with  developmental 
disabilities  are  especially  unprepared 
and  unprotected  in  this  stressed 
environment. 

The  Americans  with  Disabilities  Act 
requires  police  departments  to  take 
steps,  including  educating  and 


providing  iniocmation  dissemination 
when  necessary,  to  avoid  discriminatofy 
treatment  on  the  basis  of  disability. 
However,  to  date.  States  and  localities 
have  received  little  direction  on  how  to 
carry  out  these  provisions  with  respect 
to  Americans  with  developmental  and 
other  disabilities  who  get  caught  up  in 
the  criminal  justice  system. 

Hence,  a  much  more  focused  effort 
must  be  made  toward  identifying  and 
replicating  best  and  promising  practice^ 
in  this  area.  This  is  especially  true  if  the 
critical  concept  of  "community 
policing"  is  going  to  be  applied  to 
individuals  with  disabilities  in  a  fair 
and  effective  manner  throughout  our 
Nation. 

Much  greater  emphasis  must  be 
placed  on  providing  current  police  and 
new  recruits  with  the  education  and 
information  needed  to  afford 
individuals  with  disabilities  who  are 
victims  or  alleged  perpetrators  of  crime 
with  equal  justice  under  the  law.  All 
interrogations  involving  individuals 
whose  disabilities  affect  comprehension 
and  communication  should  be 
electronically  recorded.  This  is  not 
being  done  on  a  uniform  basis.  Nor  is 
the  concept  of  competency  to  stand  trial 
being  regularly  applied  through  an 
evaluation  of  the  ability  to  help  one's 
lawyer  prepare  a  defense  and  to 
understand  the  proceedings  and  the 
possibility  of  punishment. 

The  input  and  participation  of 
individuals  with  developmental  and 
other  disabilities  is  crucial  for 
familiarizing  police  and  others  with  the 
unique  range  of  needs  and  abilities  of 
this  population. 

Additional  training  is  needed  to  better 
prepare  individuals  with  disabilities  to 
avoid  conduct  that  might  place  them  at 
risk  of  becoming  victims  or  perpetrators 
of  criminal  activities  and  to  negotiate  in 
the  criminal  justice  system  should  they 
become  involved  with  it.  An 
understanding  of  Miranda  rights  and 
responses  is  crucial, 

ADD  is  particularly  interested  in 
national.  State,  and  local  self-advocacy 
networks,  with  the  capacity  to  work 
collaboratively  with  the  developmental 
disabilities  network,  service  providers, 
law  eniwcexnent  officials,  criminal 
justice  agencies,  the  civil  rights 
community,  and  others,  that  would  be 
able  to  spearhead  such  efforts  and 
develop  culturally  competent,  ongoing 
programs  with  measurable  outcomes. 


Proposed  Fiscal  Year  1995  Priority  Area 
3:  First  Jobs — Introducing  Young 
Persons  With/Without  Developmental 
Disabilities  to  the  World  of  Work  and 
Community  Service 

Nationally,  the  employment  outlook 
for  young  Americans  with 
developmental  disabilities  is  bleak. 
Some  progress  has  been  made  in 
supporting  individuals  with  significant 
disabilities  in  real  jobs,  but  the 
following  facts  speak  for  themselves: 
only  about  10  percent  of  students  with 
developmental  disabilities  graduating 
from  school  go  on  to  competitive  or 
supported  employment;  only  about  one- 
half  of  individuals  with  developmental 
disabilities  surveyed  indicated  they  had 
any  choice  in  what  job  they  held;  and 
90  cents  of  every  Federal  dollar,  and  80 
cents  of  every  State  dollar,  spent  on 
providing  ser\ices  to  individuals  with 
developmental  disabilities  during  the 
day  is  spent  on  keeping  individuals  in 
segregated,  nonproductive  settings. 

The  cultural  change  that  needs  to 
occur  is  a  redirection  of  the  efforts  of 
service  providers  and  a  shifting  of  focus 
onto  the  abilities  and  skills  of 
individuals  with  disabilities.  First-time 
job  support  can  result  from  partnerships 
with  young  people  without  disabilities. 
This  emphasis  on  inclusion  provides 
mutual  benefit  as  young  people  in  their 
first  community  service  or  employment 
experiences  benefit  from  the  resources 
of  diversity. 

ADD  is  proposing  to  fund  research 
and  demonstration  projects  that  develop 
strategies  for  first  jobs  that  will  lead  to 
second  jobs  and  ultimate  career  paths. 
Research  should  include  assessments  of 
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current  practii 
supports,  such  as  transportation, 
adaptive  technology,  and  personal 
assistance  services. 

Collaborative  linkages  among  ser\  ice/ 
support  providers  should  be  explored  as 
well  as  matches  with  individuals  with 
developmental  disabilities  and  those 
without  disabilities  in  job  settings. 
Strategies  for  success  should  include 
consumer  choice  and  empowerment  as 
essential  approaches  in  the 
development  and  implementation  of 
projects  that  will.b«  cuUurally 
competent,  ongoing,  and  have 
measurable  outcomes. 

ADD  is  particularly  interested  in 
collaborative  projects  including  State 
Welfare/JOBS  programs,  the 
AmeriCorps  program  of  the  Corporation 
for  National  and  Community  Service, 
and  other  private  nonprofit  agencies  and 
organizations  that  would  be  able  to 
establish  ongoing  working  relationships 
with  Head  Start,  Vocational 
Rehabilitation,  the  Job  Training 


Partnership  Act  program,  and  other 
relevant  community  resources.  Every 
effort  will  be  made  to  coordinate  the 
activities  under  this  priority  area  with 
the  Office  of  Family  Assistance  and 
other  Federal  agencies  such  as  the 
Social  Security  Administration. 

Proposed  Fiscal  Year  1995  Priority  Area 
4:  Child  Care  and  Early  lnter\'ention: 
Linkages  for  Successful  Inclusion  of 
Young  Children  With  Disabilities 

The  Administration  on 
Developmental  Disabilities  is  interested 
in  funding  projects  which  will  increase 
the  capacity  of  child  care  and 
development  programs  to  meet  the 
needs  of  young  children  with 
disabilities.  Child  care  services  need  to 
be  included  among  the  essential  partner 
agencies  in  the  provision  of  early, 
continuous,  intensive  and 
comprehensive  child  development  and 
family  support  services  to  children  with 
disabilities  and  their  families.  The 
primary'  goals  of  projects  to  consider 
would  be  increasing  access  to  quality 
child  care  services  for  children  with 
disabilities  birth  through  age  5  and 
increasing  the  delivery  of  early 
intervention  and  related  services  to 
children  in  natural  and  inclusive 
environments. 

Although  inclusion  of  children  with 
disabilities  within  child  care  is  not  a 
new  occurrence,  few  formal 
mechanisms  support  effective 
coordination  between  the  child  care  and 
disability  communities.  These  systems 
remain  separate  and  apart  even  as  they 
are  called  upon  to  provide  services  to 
the  same  children  and  families.  Families 
of  young  children  with  disabilities 
continue  to  rank  child  care  among  the 
highest  of  their  unmet  needs  and  early 
findings  of  the  Part  H  Early  Intervention 
Program  for  infants  and  toddlers  show 
no  significant  number  of  young  children 
receiving  these  services  within  child 
care  or  other  natural  environments 
outside  the  home. 

Access  to  quality  child  care  ser\  ices 
for  children  with  disabilities  was 
significantly  strengthened  and  is 
protected  by  the  passage  of  the 
Americans  with  Disabilities  Act  in  July 
1992.  The  ADA  explicitly  prohibits 
discrimination  of  children  with 
disabilities  in  public  and  private  child 
care  settings.  The  Act  describes  the 
protections  available  to  children  with 
disabilities  and  their  families  and  also 
describes  the  child  care  providers'  legal 
responsibility  and  required  steps  to 
make  accommodations  which  ensure 
access  and  opportunities  for  full 
participation. 

While  the  ADA  opens  many  doors 
and  provides  the  legal  protections  to 


assure  access  to  children  with 
disabilities,  this  prohibition  of 
discrimination,  in  and  of  itself,  is 
limited  in  its  ability  to  increase  the 
capacity  of  child  care  programs  to 
successfully  include  children  with 
disabilities.  Even  when  providers 
understand  their  obligations  under  the 
ADA,  they  continue  to  need  ongoing 
access  to  training,  technical  assistance, 
mentorship,  and  consultation  to 
implement  meaningful  and  inclusionarj 
policies  and  programs. 

Furthermore,  the  linkages  between 
childhood  disability  and  poverty  have 
long  gone  unnoticed  and  unaddressed. 
The  number  of  children  with  disabilities 
living  in  poverty  is  significant.  Their 
needs,  as  well  as  those  of  their  parents, 
for  quality  child  care  are  great.  Nearly 
8  percent  of  children  on  AFDC  have 
disabilities.  Without'intervcntion  and 
support,  children  in  poverty  are  also  at 
risk  for  disabiUty. 

New  approaches  to  strengthening 
America's  families  and  providing 
ser\'ices  to  its  youngest  and  most 
vulnerable  children  requu-e  the 
commitment  and  combined  effort  of 
multiple  delivery  systems.  The 
foundation  for  collaborative  approaches 
is  evident  in  recent  Federal  legislation 
addressing  the  needs  of  children  and 
families. 

ADD  is  particularly  interested  in  local 
and  Statewide  projects  that  promote  a 
seamless  interagency  approach  to  better  • 
ser\'e  children  with  disabilities,  and 
especially  those  children  with 
disabilities  who  live  in  poverty.  To 
develop  child  care  services  which  are 
responsive  to  the  needs  of  young 
children  with  disabilities  and  their 
families,  the  protections  of  the  ADA 
must  be  joined  with  best  practices  in  the 
field  of  early  childhood  education,  early 
interxention,  and  family  support 
ser\ices.  Projects  should  address  the 
significant  training  needs  of  the  child 
care  community,  providers,  and  parents 
of  children  with  disabilities  regarding 
the  ADA  and  its  protections  and 
obligations. 

Projects  should  identify  or  develop 
strategies  and  mechanisms  which 
support  and  expand  training 
opportunities  across  systems.  Strategies 
should  encourage  the  sharing  of 
resources  and  expertise,  as  well  as 
establishing  opportunities  for  ongoing 
mentorship  and  technical  assistance. 

Overall,  formal  and  informal  linkages 
developed  through  these  projects  should 
increase  the  knowledge,  awareness,  and 
access  to  resources  and  ser\ices  among 
families,  child  care  providers,  early 
childhood  educators,  disability  ser\ice 
providers,  and  others  who  work  with 
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children  wim  disabilities  and  their 
families.      j 

ADD  is  in^erestfid  in  funding  piojects 
reflectii^  ih^se  values  in  culturally 
competent,  aiclusive.  faraily-centered 
and  measurably  outcome-oriented 
approaches  that  can  establish  ongoing 
relationship^. 

In  additio^.  ADD  is  interested  in  joint 
efforts  of  projects  such  as  the 
Americorps  program  of  the  Corporation 
for  National  and  Community  Service 
and  the  JOBI J  program,  whereby  young 
adults  with  ( Usabilities  may  participate 
in  jobs  and  c ommunity  service  as 
personal  ass  stants  and  inclusion  aides. 

Proposed  Fh  cai  Year  1995  Priority  Area 
5  Building  t  Muhi-Cuitwral  Network 
Wittkin  the  L  evelopmental  Disabilities 
System 

The  realit  r  of  an  American  society  in 
which  racial  and  ethnic  cukura) 
minorities  aje  increasing  in  numbers 
and  influen(le  is  becoming  more  evident 
each  day  TMere  are  more  than  three 
million  American  children  and  aduhs 
with  developmental  disabilities, 
including  a  large  number  who  are 
members  of  racial  and  ethnic  minority 
groups.  Manty  of  these  individuals  and 
famihes  from  culttirally  diverse 
backgrounds  remain  outside  of  the 
various  disability  systems  designed  for 
their  benefitj  they  are  unable  to  gain 
access  to  th^  service  systems,  let  alone 
fully  participate  in  or  benefit  from  mem. 
Successful  individuals  of  color  with 
disabilities  Aie  often  not  encouraged  or 
identified  to|  serve  as  role  models  for 
other  individuals  having  disabilities.  In 
large  part,  tne  developmental 
disabilities  ietwork  does  not  reflect  this 
new  multici^turai  reality — not  among 
faculty,  plaiiners.  staffs,  trainees,  or 
advocates.  As  a  first  step  in  addressing 
this  situation.  ADD  established  a 
multicultural  committee  with  the 
mission  of  advising  and  providing 
resources  to  the  Commissioner  of  .\DD 
on  all  matters  that  may  influence  the 
implementation  of  a  culturally 
competent  service  s\-stem  for  persons 
with  disabilities. 

Therefore!  ADD  is  proposing  to  fund 
projects  thai  will  enable  the 
developmental  disabilities  network  to 
gain  and  maintain  the  knowledge,  skills, 
and  competencies  necessary  to  serve  a 
culturally  diverse  constituency  These 
projects  should  assist  the  compjonents  of 
the  developmental  disabilities  network 
(Developnietital  Disabilities  Councils, 
Protection  and  Advocacy  Agencies,  and 
University  Affiliated  Programs)  in 
obtaining  appropriate  tools  to  identify 
areas  of  need  and  to  develop  action 
strategies  thfat  will  address  not  only 
current  nee<  s  but  have  as  a  goal 


JMI 


institutionahzing  cultural  competency 
in  every  aspect  of  our  programs.  For 
some  components,  assistance  in  cultural 
competence  should  be  implemented  at 
the  community  or  policy/ad\'Ocacy  le\'el 
while  other  programs  will  need 
assistance  at  a  more  basic  internal/ 
programmatic  level.  Within  and  outside 
the  developmental  disabilities  system 
are  existing  resources,  both  material  and 
human,  that  these  projects  should 
collect  and  utilize  through  a  cadre  of 
consultants  with  expertise  in  this  area. 

At  the  local  level,  building  linkages  or 
connections  among  and  between  the 
Developmental  Disabilities  Coimcils. 
P&As,  and  UAPy^rith  cuUural/ethnic 
organizations  thSrare  representative  of 
community  demographics  *vill  be 
essential  as  these  components  of  the 
developmental  disabilities  network 
develop  and  implement  action 
strategies.  Therefore.  ADD  is 
particularly  interested  in  fostering  State- 
level  coalitions  between  Developmental 
Disabilities  Councils.  Protection  and 
Advocacy  Systems.  Univfersity- 
.■\ffiliated  Programs,  and  Histwically 
Black  Colleges  and  Universities 
(HBCUs)  and  other  institutions  of  higher 
education  with  high  minority  student 
enrollment,  major  civil  rights 
organizations,  and  cultural/ethnic 
associations.  Without  the  involvement 
of  these  tj-pes  of  organizations,  the 
ability  and  capacity  to  understand  and 
thus  ser\e  individuals  and  families  from 
different  racial/ethnic  backgrounds 
would  be  severely  hindered.    . 

Key  to  the  operation  and  long-term 
effect  of  these  projects  is  the 
dissemination  of  knowledge,  best 
practices,  materials,  and  experiences 
between  the  networks  and  beyond.  This 
needs  to  occur  not  only  during  the 
length  of  the  projects  but  at  the  end  as 
weU.  ADD  is  interested  in  dissemination 
activities  ttiat  would  maintain  and  share 
ongoing  information,  existing  resources 
of  consultants/experts,  curriculum/ 
materials  with  funded  projects  and 
within  the  network.  At  a  national  level 
the  experiences  of  these  projects  should 
be  shared  with  the  developmental 
disabilities  network  and  the  disability 
field,  as  well  as  with  major  civil  rights 
organizations,  other  minority 
organizations,  and  institutions  of  higher 
education  such  as  HBCUs.  leading  to 
further  collaboration  and  partnership  at 
the  State  level  in  the  continued 
develt^Mnent  of  cultural  competency 

Of  particular  interest  are  projects  that 
have  as  a  focus  the  professional 
recruitment  and  retention  of  individuals 
who  are  from  culturally  diverse 
backgrounds  with  disabilities  into  all 
aspects  of  the  three  components  of  the 
DD  network,  especially  in  research. 


training,  policy,  and  administration. 
Only  in  this  way  will  people  with 
developmental  disabilities  be 
empowered  and  the  system  made  to 
reflect  their  vision. 


Proposed  Fiscal  Year  1995  Priority  Area 
6:  Accessing  Telecavmunication 
Senices  for  Persons  With 
Developmental  Disabilities 

With  the  advancement  in  technology 
as  it  relates  to  the  telecommunication 
information  superhighway,  the 
availability  of  service  information  for 
individuals  with  disabilities  has  become 
more  accessible.  This  accessibility 
opens  up  the  possibility  for  greater 
utilization  of  ser\'ices  to  families  and 
individuals  with  developmental 
disabilities  through  the  use  of  computer 
technology. 

Consumers  and  their  families  need, 
along  with  the  private  sector,  to  be 
apprised  of  the  services  that  are 
available.  Computer  bulletin  board 
service  providers  such  as  Internet. 
CompuServe.  Prodigy,  and  others  are 
mechanisms  which  provide  a  wealth  of 
information.  These  services  also  have 
the  abilitv  to  enable  individuals  with 
disabilities  to  access  information  on 
governmental  programs  serving  their 
population,  available  treatment 
facilities,  medical  breakthroughs,  best 
practices,  and  the  sharing  of  concerns 
on  issues  regarding  disabilities. 

Therefore,  ADD  is  interested  in 
funding  projects  to  develop  strategies 
which  would  reach  individuals  with 
developmental  disabilities  and  their 
families,  and  underser\ed  individuals 
using  computer  linkages.  ADD  is  also 
interested  in  funding  projects  that  will 
provide  information  and  other 
assistance  to  organizations  that  want  to 
set  up  telecommunication  systems  that 
link  advocacy  groups,  service  providers, 
consumers,  and  parents  on  a  national 
basis.  ADD  is  aware  that  a  number  of 
computer  bulletin  boards  already  exist 
but  which  ones  are  targeted  to 
developmental  disabilities  consumers 
and  their  families  is  unknown.  In 
addition,  how  individuals  with 
disabilities  would  access  and  utilize 
information  fr«n  these  systems  is  not 
known. 

Proposed  Fiscal  Year  1995  Priority  Area 
7  Meeting  the  Mental  Health  Xeeds  of 
Individuals  With  Developmental 
Disabilities 

Meeting  the  mental  health  needs  of 
individuals  with  developmental 
disabilities  is  a  "quality  of  life"  goal, 
but.  often  community  service  persontiel 
neither  have  the  skills  nor  the  desire  to 
effectively  treat  individuals  with 
developmental  disalnlities  who  have 


mental  health  needs.  In  addition,  these 
consumers  are  often  caught  between  two 
service  delivery  systems  (mental  health 
and  developmental  disabilities)  where 
the  type  and  continuity  of  resources 
required  for  effective  treatment  and 
improved  life  quality  are  inefficient, 
ineffective  or  non-existent.  Improving 
the  adequacy  and  availability  of  such 
resources  will  depend  on  better  training 
for  both  specialized  and  generic  service 
providers. 

The  challenge  of  the  1990s  is  to 
provide  for  a  coordinated,  collaborative 
human  service  delivery  system  that  will 
enable  individuals  with  developmental 
disabilities  to  receive  services  in  an 
expeditious  and  coordinated  manner. 
The  creation  of  such  a  system  will  allow 
for  full  community  integration  and 
inclusion  of  individuals  with 
developmental  disabilities  who  also 
need  mental  health  services. 

ADD  is  interested  in  projects  which 
demonstrate  the  potential  for  creative 
and  humanizing  approaches  to 
designing,  implementing  and  evaluating 
projects  which  assist  community 
agencies  in  coordinating  efforts  in  the 
mental  health  and  developmental 
disabilities  service  systems;  train  mental 
health  professionals  and 
paraprofessionals  on  developmental 
disabilities  issues;  educate  family 
members,  advocates,  individuals  with 
developmental  disabilities  and  service 
providers  on  state-of-the-art  practices  in 
the  field  of  mental  illness  and 
developmental  disabilities;  and  develop 
and  disseminate  methods  for  working 
with  the  mental  health  and 
developmental  disabilities  networks  to 
promote  full  inclusion  and  membership 
in  the  commimity. 

Proposed  Fiscal  Year  1 995  Priority  Area 
8:  Children  at  Risk:  The  Impact  of 
Abuse  nnd  Violence  on  Children  with 
Disabilities 

Children  with  disabilities  have  been 
found  to  be  abused  at  two  to  ten  times 
the  rate  of  children  without  disabilities. 
Most  perpetrators  of  the  abuse  are  well 
known  to  the  victim.  They  have  been 
service  providers,  including  teachers, 
doctors,  administrators,  therapists,  and 
bus  drivers,  but  most  have  been  family 
members.  Many  were  abused 
themselves  as  children,  alcoholism  is 
more  prevalent,  and  low  income, 
unemployment,  and  poor  health  are 
significant  factors.  Maltreatment  can 
include  physical,  sexual,  and  emotional 
abuse  and  physical,  educational,  and 
emotional  neglect. 

A  significant  percentage  of 
developmental  disabilities  are  caused  by 
abuse.  Victims  of  child  neglect  sustain 
such  permanent  disabilities  as  mental 


retardation  and  learning  and  cognitive 
disabilities.  Over  half  the  fatalities 
related  to  child  abuse  occur  from  0  to 
1  year  and  90  percent  of  such  fatalities 
occur  in  children  under  5  years  of  age. 

Clearly,  there  is  an  epidemic — 3 
million  cases  in  1993.  Public  awareness 
as  well  as  professional  intervention  are 
urgently  needed.  Because  in  four  out  of 
five  cases,  the  perpetrators  have  been 
the  child's  parents,  a  family-centered 
approach  is  appropriate,  including 
intergenerational  resources,  as  is  cross- 
disciplinan,-  and  cross-network  training 
and  collaboration, 

.ADD  is  interested  in  funding  one  or 
more  State  demonstration  projects  for 
development  and  implementation  of  a 
Statewide  collaboration/coordination 
strategy  to  reduce  the  incidence  of  abuse 
and  neglect  of  children  with  disabilities 
and  reduce  the  incidence  of  abuse  and 
neglect  of  children  which  causes  or 
contributes  to  the  development  of 
disabilities. 

Such  a  strategy  would  involve 
developing  a  Statewide  strategy  for  a 
multi-agency,  multi-system  approach  to 
address  the  problem  of  maltreatment  of 
children  with  disabilities.  This . 
coordination  and  collaboration  strategy 
should  involve  all  pertinent  State 
agencies/programs,  including  Child 
Welfare  Services,  Education,  the 
Developmental  Disabilities  Protection 
and  Advocacy  Agency,  Developmental 
Disabilities  Planning  Council,  Child 
Care,  any  State  Head  Start  Coordinator. 
Health  (including  mental  health  and 
substance  abuse,  maternal  and  child 
health).  Welfare  (AFDC,  Medicaid,  etc.). 
Mental  Retardation,  the  criminal  justice 
system,  and  any  other  pertinent  entities. 
The  project  should  involve  appropriate 
State  Councils/planning  bodies 
including  those  for  Family  Preservation 
and  Support.  State  Interagency 
Coordinating  Council  for  Part  H.  IDEA, 
and  other  public  and  private  programs/ 
resources  including  the  Developmental 
Disabilities  University  Affiliated 
Program  in  the  State  and  consumer 
agencies  such  as  the  United  Cerebral 
Palsy  .Association  (UCPA)  and  the 
.Association  for  Retarded  Citizens  (ARC). 

The  strategy  should  include  the 
following  components: 

(1)  the  development  of  a  plan  to 
conduct  interdisciplinary  training  in 
both  the  field  of  child  abuse  and  neglect 
and  the  field  of  disability, 
simultaneously,  which  is  designed  for 
State  and  local  agency  personnel  and 
other  providers  on  the  risk, 
investigation,  reporting,  assessment, 
intervention  and  follow-up  of  cases  of 
maltreatment  involving  children  with 
disabilities  including  training  on  how  to 


work  collaboratively  on  an  ongoing 
basis. 

(2)  a  design  for  formation  of 
interdisciplinary^  teams  which  include 
disability  specialists  to  assess  and  treat 
cases  of  abuse  and  neglect  involving 
children  with  disabilities,  including 
consideration  of  the  nature  of  the  child's 
disability  (e.g.,  osteogenesis  imperfecta. 
self-injur\-). 

(3)  the  development  of  ongoing 
interagency  agreements  to  facilitate 
coordination  and  collaboration  of  all 
relevant  agencies/programs  concerned 
with  maltreatment  cases  involving 
children  with  disabilities. 

(4)  a  plan  for  providing 
comprehensive  community-based 
ser\'ices  for  the  treatment  of  abuse  and 
neglect  involving  children  with 
disabilities. 

(5)  a  design  for  prevention  activities 
to  reduce  incidence  of  maltreatment 
cases  involving  children  with 
disabilities,  including  family  support 
programs,  child  abuse  and  neglect 
training  for  families  of  children  with 
disabilities  and  such  training  for 
children  with  disabilities. 

(6)  mechanisms  to  promote 
implementation  of  this  same  multi- 
agency/multi-system  approach  in  local 
communities  in  the  State. 

Applications  for  funding  for 
demonstration  projects  and  models  of 
prevention  and  intervention  should 
include  an  inventory  of  resources  and 
best  practices,  plans  for  replication  and 
dissemination,  and  methods  for  the 
evaluation  of  outcomes.  They  should 
reflect  cultural  competency  and  an 
understanding  of  legal  issues  as  well  as 
the  political  realities  of  decentralization 
of  ser\  ice  delivery  and  empowerment  of 
community-based  efforts. 

Proposed  Fiscal  Year  1995  Priority  Area 
9:  Technical  Assistance  Projects 

Under  current  contractual 
arrangements,  ADD  will  be  awarding 
funds  to  provide  technical  assistance  to 
improve  the  functions  of  the 
Developmental  Disabilities  Councils. 
Protection  and  Advocacy  Systems, 
University  Affiliated  Programs,  and  to 
provide  additional  technical  assistance 
to  the  developmental  disabilities  field  in 
the  areas  of  community-Hving,  multi- 
cultural issues,  eccessibihty  and 
accommodations,  leadership  and  policy 
development. 

(Federal  Catalog  of  Domestic  Assistance 
Number  93.631  Developmental  Disabilities — 
Projects  of  National  Significance) 
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Administration  on  Children,  Youth  and 
Families;  Statement  of  Organization, 
Functions,  and  Delegations  of 
Authority 

This  n<  itice  amends  Part  K  of  the 
Statement  of  Organization,  Functions 
and  Dele  ;ations  of  Authority  of  the 
of  Health  and  Human 
Administration  for  Children 
lies  (ACF)  as  follows:  Chapter 
nistration  on  Children,  Youth 
ies  (ACYF)  (56  PR  42336).  as 
.  August  27,  1991,  and  KH 
"amily  Assistance  (OFA)  (56 
,  as  last  amended,  August  27 
s  reorganization  will  establish 
Care  Bureau  within  the  ACYF 
ster  the  child  care  policy  and 
1  presently  administered 
CF 

Chapter  KB  as  follows. 
Mission.  Delete  in  its  entirety 
with  the  following: 
Mission.  The  Administration 

Youth  and  Families 
vises  the  Secretan.',  through 

Secretary  for  Children  and 
on  matters  relating  to  the 
dejvelopment  of  children,  youth, 
ies  by  planning,  developing 

ing  a  broad  range  of 
It  administers  state  grant 
under  titles  I\'-B  and  IV-E  of 
Security  Act;  administers 
programs  authorized  under 
of  the  Social  Security  Act, 
the  Adoption  Opportunities 
and  other  discretionary' 
for  the  development  and 
of  child  welfare  ser%'ices:  and 
istfcrs  discretionan,'  grant 

providing  Head  Start  ser\ices 
ties  for  runaway  youth.  ACYF 
the  Child  Abuse  Prevention 
Act  and  the  Child  Care 
lopment  Block  Grant.  It 
and  encourages  ser\ices  which 
remedy  the  effects  of  abuse 
ect  of  children  and  youth 
with  other  components  of 
ACYF  develops  and 

research,  demonstration 
on  strategies  for  the 
y  funding  of  activities 
to  improve  and  enrich  the 
cjhildren  and  youth  and  to 

families.  It  administers  Child 
Services  training  and  Child 
;er\ices  research  and 
demonstration  programs  authorized  by 
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title  IV-B  of  the  Social  Security  Act. 
administers  the  Runaway  and  Homeless 
Youth  Act  authorized  by  title  III  of  the 
Juvenile  Justice  and  Delinquency 
Prevention  Act,  and  manages  initiatives 
to  involve  the  private  and  voluntary 
sectors  in  the  areas  of  children,  youth 
and  families 

b.  KB.  10  Organization.  Delete  in  its 
entirety  and  replace  with  the  following 

KB  10  Organization.  The 
Administration  on  Children.  Youth  and 
Families  is  headed  by  a  Commissioner 
who  reports  directly  to  the  Assistant 
Secretarv-  for  Children  and  Families  and 
consists  of: 

Office  of  the  Commissioner  (KB A) 
Division  of  Program  Evaluation  (KBB) 
Head  Start  Bureau  (KBC) 
Program  Operations  Division  (KBC  1) 
Program  Support  Division  (KBC  2) 
Children's  Bureau  (KBD) 
Child  Welfare  Division  (KBD  1) 
Family  and  Youth  Services  Bureau 

(KBE) 
Program  Operations  Division  (KBE  1) 
Program  Support  Division  (KBE  2) 
National  Center  on  Child  Abuse  and 

Neglect  (KBF) 
Program  Policv  and  Planning  Division 

(KBFl) 
Clearinghouse  Division  (KBF  2) 
Child  Care  Bureau  (KBG) 
Program  Operations  Division  (KBG  1) 
Pohcy  Division  (KBG  2) 

c  Delete  paragraph  D2  "Child  Care 
Division"  in  its  entirety 

d  Add  paragraph  G.  Add  the 
following  to  establish  paragraph  G. 

G  Child  Care  Bureau  serves  as  the 
principal  advisor  to  the  Commissioner 
on  issues  regarding  child  care  programs 
It  has  primary  responsibility  for  the 
operation  of  all  child  care  programs 
authorized  under  Title  IV-A  of  the 
Social  Security  Act  including  AFDC 
Child  Care.  Transitional  Child  Care  and 
At-Risk  Child  Care;  the  Child  Care  and 
Development  Block  Grant  (CC&DBG); 
and  the  Dependent  Care  Planning  and 
Development  Grant  It  develops 
legislative,  regulatory  and  budgetajy 
proposals:  presents  operational 
planning  objectives  and  initiatives 
related  to  child  care  to  the  Office  of  the 
Commissipner;  and  oversees  the 
progress  of  approved  activities.  It 
provides  leadership  and  coordination 
for  child  care  within  the  ACF  It 
provides  leadership  and  linkages  with 
other  agencies  on  child  care  issues 
including  agencies  within  DHHS, 
relevant  agencies  across  the  federal, 
state,  local  governments  and  tribal 
governments,  and  non-goverrunent 
organizations  at  the  federal,  state  and 
local  levels. 

1  The  Program  Operations  Division 
develops,  collects  and  maintains  a  data 


base  of  grantee  reports  on  the  operation 
of  the  child  care  programs;  monitors 
grantee  programs  in  coordination  with 
the  regions;  provides  technical 
assistance  to  regional  offices.  States, 
Tribes  and  Territories  concerning  child 
care  program  operations,  tracks 
financial  and  budget  information 
relating  to  the  child  care  programs, 
establishes  partnerships  with  public  and 
private  entitles  to  improve  access  to 
quality  child  care;  tracks  child  care 
research,  and  compiles  the  annual 
report  to  Congress.  «. 

The  Program  Operations  Division 
develops  and  maintains  a  resource 
center  for  child  care  information, 
prepares  background  material,  fact 
sheets,  and  articles  to  provide 
information  to  regional  offices,  grantees 
and  the  general  public,  acts  as  a  national 
clearinghouse  for  child  care 
information,  responds  to  requests  for 
information  about  child  care;  plans 
conferences;  coordinates  the 
identification  and  dissemination  of 
successful/best  practices  for  the  Child 
Care  Bureau,  and  coordinates  program 
activities  with  other  government  and 
non-government  agencies. 

2.  The  Policy  Division  develops, 
interprets  and  issues  national  policies 
regulations,  and  standards  governing 
child  care  programs  administered  by  the 
Child  Care  Bureau.  The  Policy  Division 
provides  clarification' of  the  statutes, 
regulations  and  policies;  issues  action 
transmittals  and  information 
memoranda;  recommends  and  drafts 
legislative  proposals,  prepares  briefing 
materials  for  hearings  and  testimony, 
updates  the  child  care  plan  preprints; 
reviews  and  acts  on  annual  applications 
from  States.  Tribes  and  Territories  in 
coordination  with  the  regions, 
maintains  a  data  base  of  grantee  plans, 
researches  child  care  policy  issues; 
coordinates  policies  and  procedures 
with  other  agencies  such  as  HCFA.  IRS 
and  FNS,  and  provides  policy  training, 
guidance  and  clarification  to  Regional 
Offices  in  carrying  out  policv  functions 

2.  Amend  Chapter  KH  as  follows. 

a.  KH.OO  Mission.  Delete  in  its 
entirety  and  replace  with  the  following 

KH.OO  Mission.  The  Office  of  Family 
Assistance  (OFA)  advises  the  Secretary 
through  the  Assistant  Sef  retar\'  for 
Children  and  Families,  on  matters 
relating  to  public  assistance  and 
economic  self-sufficiency  programs.' The 
Office  provides  leadership,  direction, 
and  technical  guidance  to  the 
nationwide  adininistration  of  the 
following  programs:  Aid  to  Families 
with  Dependent  Children  (AFDC).  Aid 
to  the  Aged,  Blind  and  Disabled  in 
Guam,  Puerto  Rico  and  the  Virgin 
Islands,  the  Emergency  Assistance 


Program  (EA)  and  the  Job  Opportunities 
and  Basic  Skills  Training  Program 
(JOBS)  under  Title  IV-A  of  the  Social 
Security  Act.  OFA  develops, 
recommends  and  issues  policies, 
procedures  and  interpretations  to 
provide  direction  to  these  programs.  It 
develops  and  implements  standards  and 
policies  for  regulating  integrated  quality 
control  activities  of  the  Department  and 
the  operating  Divisions.  The  Office 
provides  technical  assistance  to  states 
and  assesses  their  performance  in 
administering  these  programs,  reviews 
state  planning  for  administrative  and 
operational  improvements,  and 
recommends  actions  to  improve 
effectiveness.  It  directs  reviews, 
provides  consultations  and  conducts 
necessary  negotiations  to  achieve 
adherence  to  federal  law  and  regulations 
in  state  plans  for  public  assistance 
program  administration. 

b.  KH.20  Functions.  Delete  paragraph 
E  in  its  entirety,  and  replace  it  with  the 
following: 

E.  Division  of  JOBS  Program  provides 
direction  and  technical  guidance  in  the 
nationwide  administration  of  the  Job 
Opportunities  and  Basic  Skills  Training 
(JOBS)  Program  under  Title  IV-A  of  the 
Social  Security  Act.  The  Division 
proposes  and  implements  national 
policy  for  JOBS  and  title  IV-A;  develops 
regulations  to  implement  new 
legislation;  and  prepares  policy 
interpretations  as  necessary.  The 
Division  develops  and  implements 
strategies  to  assist  States,  Indian  tribes, 
and  Alaska  Native  organizations  in 
establishing,  expanding,  and/or 
improving  their  JOBS  programs.  It 
provides  oversight  of  technical 
assistance  contracts,  identification  of 
successful  practices,  and  information 
exchange  through  conferences, 
technology  transfers,  publications  and 
resource  networks.  The  Division 
monitors  state  compliance  with  federal 
laws  and  regulations,  and  promotes 
cross-program  policy  initiatives  to 
support  ACF  objectives. 

Dated;  January  4, 1995. 
Donna  E.  Shalala, 
Secretary. 
|FR  Doc.  95-660  Filed  1-10-95;  8:45  am) 
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Centers  for  Disease  Control  and 
Prevention 

Femaid  Dosimetry  Reconstruction 
Project  Worl(shop:  Public  Meeting 

The  National  Center  for 
Environmental  Health  (NCEH),  Centers 
for  Disease  Control  and  Prevention 
(CDC),  and  the  Radiological 


Assessments  Corporation  (RAC) 
announce  the  following  meeting. 

Name:  Fernald  Dosimetry  Recon^truclion 
Project  Workshop. 

Time  and  date:  7  p.m.-9  p.m..  January  18. 
1995. 

Place:  Sheraton  Springdale  Hotel,  1191 1 
Sheraton  Lane,  Springdale,  Ohio  45246. 

Status:  Open  to  the  public  for  observ  alion 
and  comment,  limited  only  by  space 
available.  The  meeting  room  accommodates 
approximately  75-100  people. 

Purpose:  Under  the  Memorandum  of 
Understanding  with  the  Department  of 
Energy  (DOE),  the  Department  of  Health  and 
Human  Services  has  been  given  the 
responsibility  and  resources  for  conducting 
analytic  epidemiologic  investigations  of 
residents  of  communities  in  the  vicinity  of 
DOE  facilities  and  other  persons  potentially 
exposed  to  radiation  or  to  potential  hazards 
from  non-nuclear  energy  production  and  use. 
The  purpose  of  the  workshop  is:  (1)  to 
discuss  the  review  by  the  National  Academy 
of  Sciences  on  the  RAC  Task  4  Methodology 
Report;  and  (2)  to  describe  how  the 
comments  received  on  the  draft  Task  2  and 
3  Source  Term  Report  have  been  addressed 
in  the  final  report.  In  addition.  CDC  and  the 
Agency  for  Toxic  Substances  and  Disease 
Registrj'  will  discuss  options  for  further 
involving  communities  in  their  work. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  person  for  more  information. 
Steven  A.  Adams,  Radiation  Studies  Branch, 
Division  of  Environmental  Hazards  and 
Health  Effects,  NCEH,  CDC,  4770  Buford 
Highway,  NE,  (F-35),  Atlanta.  Georgia 
30341-3724,  telephone  404/488-7040 

Dated:  January  4,  1995. 
William  H.  Gimson, 

Acting  Associate  Director  for  Policy 
Coordination,  Centers  for  Disease  Control  and 
Prevention  (CDCj. 

|FR  Doc.  95-631  Filed  1-10-95;  8  45  am] 
BILUNG  CODE  4163-18-M 


Current  Status  of  ttie  Vessel  Sanitation 
Program  and  Experience  to  Date  with 
Program  Operations;  Public  Meeting 

The  National  Center  for 
Environmental  Health  (NCEH)  of  the. 
Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the     ' 
following  meeting. 

Name:  Current  Status  of  the  Vessel 
Sanitation  Program  (VSP)  and  Exfierience  to 
Date  with  Program  Operations — Public 
meeting  between  CDC  and  the  cruise  ship 
industry,  private  sanitation  consultants,  and 
other  interested  parties. 

Time  and  Date:  9  a.m.— 4  p.m.,  Wednesday. 
January  25.  1995. 

Place:  Doral  Inn,  541  Lexington  Avenue  at 
East  49lh  Street.  New  York.  New  York  10022. 
telephone  212/755-1200. 

Status:  Open  to  the  public  for 
participation,  comment,  and  obser\ation. 
limited  only  by  space  available. 


Purpose:  To  discuss  current  status  of  the 
VSP  and  experience  to  date  with  program 
operations. 

Matters  to  be  discussed:  During  the  jjasi  8 
years,  as  part  of  the  revised  VSP,  CDC  has 
conducted  a  series  of  public  meetings  with 
members  of  the  cruise  ship  industn,'.  private 
sanitation  consultants,  and  other  interested 
parties.  This  meeting  is  a  continuation  of  that 
series  of  public  meetings.  Some  of  the  topics 
to  be  discussed  at  this  meeting  include  CDC's 
interim  recommendations  to  minimize 
transmission  of  Legionnaires'  disease  from 
whirlfxx)!  spas  aboard  cruise  ships,  the  VSP 
budget  and  fees,  shipbuilding  construction 
guidelines  for  cruise  vessels  destined  to  tail 
on  U.S.  ports,  the  CDC  consumer  advisory  lor 
consumption  of  raw  or  undercooked  food, 
and  vessel  construction  inspections. 

For  a  period  of  1 5  days  following  the 
meeting,  through  February  9, 1995,  the 
official  record  of  the  meeting  will  remain 
open  so  that  additional  material  or  tomrrjents 
may  be  submitted  to  be  made  part  of  the 
record  of  the  meeting. 

Contact  person  for  more  information: 
Thomas  E.  O  Toole,  Deputy  Chief.  Special 
Programs  Group  (F29),  NCEH,  CDC.  4770 
Buford  Highway,  NE,  Atlanta,  Georgia 
30341-3724,  telephone  4040/488-7073. 

Dated:  January  4, 1995. 
William  H.  Gimson, 
Acting  Associate  Director  for  Policy 
Coordination,  Centers  for  Disease  Control  end 
Prevention  ICDC). 
IFR  Doc.  95-632  Filed  1-10-95:  8:45  ami 
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Food  and  Drug  Administration 
[Docket  No.  94N-0285] 

Andrew  Morris;  Debarment  Order 

AGENCY:  Food  and  Drug  Administration. 

HHS 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
order  under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  permanently 
debarrirrg  Mr.  Andrew  Morris.  5731 
Laurel  Hill  Dr.,  Indianapolis,  IN  46226, 
from  providing  services  in  any  capacity 
to  a  person  that  has  an  approved  or 
pending  drug  product  application.  FDA 
bases  this  order  on  a  finding  that  Mi 
Morris  was  convicted  of  a  felony  under 
Federal  law  for  conduct  relating  to  the 
development  or  approval,  including  the 
process  for  development  or  approval.  e»f 
a  drug  product;  and  relating  to  the 
regulation  of  a  drug  product  under  the 
act.  Mr.  Morris  has  notified  FDA  that  he 
acquiesces  to  debarment  and,  therf  forr. 
has  waived  his  opportunity  for  a  heaiing 
concerning  this  action, 
EFFECTIVE  DATE:  May  16,  1994. 
ADDRESSES:  Application  for  termination 
of  debarment  to  the  Dockets 
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Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Farklawii(Dr.,  nn.  1-23,  Rockville,  MD 
20857. 

FOR  RWmER  INFORMATION  CONTACT: 
Tamar  S.  Nordenberg,  Center  for  Drug 
Evaluation  and  Research  (HFD-366), 
Food  andJDrug  Administration,  7500 
Standish  f  1..  Rockville,  MD  20855.  301- 
594-2041). 

SUPPLEM^TARy  INFORMATKM: 

I.  Backgrwind 

Mr.  Andrew  Morris,  a  former 
employee  at  Quad  Pharmaceuticals.  Inc. 
(Quad).  fi|^  as  a  bench  chemist  and 
later  as  a  inanager  in  Quad's  researdi 
and  development  department,  pled 
guilty  an(i  was  sentenced  on  May  13. 
1994.  for  making  a  false  statement  to  a 
U.S.  Covdrnment  agency,  a  Federal 
felony  under  18  U.S.C.  1001.  and  for 
obstructing  an  agency  proceeding,  a 
Federal  falwiy  under  18  U.S.C.  1505. 
The  tusisjfbr  this  conviction  was  as 
follows:   I 

A.  False  statement  to  a  Federal  Agency 

Mr.  Morris,  while  working  as  a  bench 
chemist  at  Quad,  made  a  folse 
representation  in  a  certificate  of  anal}*sis 
regarding  the  potency  of  a  particular  lot 
of  the  drug  azathioprine  sodium,  which 
was  subniitted  to  FDA  in  support  of  an 
abbreviatid  new  drug  application 
(ANDA)  ffcr  the  drug. 

B.  Obstruction  of  an  Agency  Proceeding 

During  an  FDA  audit  of  Quad's 
research  md  development  department. 
Mr.  Morris  gathered  and  destroyed 
certain  ntmsterile  samples  of 
coUstimelpate  sodium.  These  samples 
had  previously  been  represented  to  FDA 
as  sterile  n  batch  production  records. 
These  rec  )rds  were  prepared  under  Mr. 
Morris*  si  pervision  and  were  included 
in  the  A^3pA  for  the  drug  product. 

Mr.  Mofris  is  subject  to-debarment 
based  on  a  fmding.  under  section 
306(a)(2)  if  the  act  (21  U.S.C 
335a(a)(2i).  that  he  was  convicted  of 
felonies  under  Federal  law  for  conduct 
relating  t()  the  development,  approval, 
and  regulation  of  a  drug  product.  Mr. 
Morris'  false  statements  in  documents 
used  to  si^port  the  ANDA's  for  the  two 
Quad  druf  products  relate  to  the 
developnvent  or  approval  of  a  drug 
product  because  FDA  relies  on  the 
safety  andefficacy  data  and  information 
in  the  AN  DA's  in  making  its  decisions 
whether  ti  >  approve  drug  products.  Mr. 
Morris'  fa  se  statements  and  destruction 
of  drug  sanples  relate  to  the  regulation 
of  drug  pr  oducts  because  FDA's 
regulatory  decisions  about  Quad  drug 
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products  may  have  been  affected  by  the 
conduct. 

In  a  letter  received  by  FDA  on  May 
16,  1994,  Mr.  Morris  notified  FDA  of  his 
acquiescence  to  debarment,  as  provided 
for  in  section  306(c)(2)(B)  of  the  act.  A 
person  subject  to  debarment  is  entitled 
to  an  opportunity  for  an  agency  hearing 
on  disputed  issues  of  material  fact 
under  section  306(i)  of  the  act,  but  by 
acquiescing  to  debarment.  Mr.  Morris 
waived  his  opportunity  for  a  hearing 
and  any  contentions  concerning  his 
debarment. 

n.  Findings  and  Order 

Therefore,  the  Interim  Deputy 
Commissioner  for  Operations,  under 
section  306(a)  of  the  act,  and  under 
authority  delegated,  to  her  (21  CFR  5.20). 
finds  that  Mr.  Andrew  Morris  has  been 
convicted  of  a  felony  under  Federal  law 
for  conduct  relating  to  the  development 
or  approval,  including  the  process  for 
development  or  approval,  of  a  drug 
product  (21  U.S.C  335a(aK2)(A));  and 
relating  to  the  regulation  of  a  drug 
product  (21  U.S.C.  335a(aK2)(B)). 

As  a  result  of  the  foregoing  findings 
and  based  on  his  notification  of 
acquiescence.  Mr.  Andrew  Morris  is 
permanently  debarred  from  providing 
services  in  any  capacity  to  a  person  with 
an  approved  or  pending  drug  product 
application  under  section  505.  507,  512, 
or  802  of  the  act  (21  U.S.C  355.  357, 
360b.  or  382).  or  under  section  351  of 
the  Public  Health  Service  Act  (42  U.S.C. 
262).  effective  May  16.  1994.  the  date  of 
notification  of  acquiescence  (21  U.S.C. 
335a(c)(l)(B)  and  (c)(2)(A)(ii)  and  21 
U.S.C.  321(ee)).  Any  person  with  an 
approved  or  pending  drug  product 
appUcation  who  knowingly  uses  the 
services  of  Mr.  Morris,  in  any  capacity, 
during  his  period  of  debarment,  will  be 
subject  to  civil  money  penalties.  If  Mr. 
Morris,  during  his  period  of  debarment, 
provides  services  in  any  capacity  to  a 
person  with  an  approved  or  pending 
drug  product  application,  he  will  be 
subject  to  civil  money  penalties.  In 
addition.  FDA  will  not  accept  or  review 
any  ANDA's  submitted  by  or  with  the 
assistance  of  Mr.  Morris  during  his 
period  of  debarment. 

Any  application  by  Mr.  Morris  for 
termination  of  debarment  under  section 
306(d)(4)  of  the  act  should  be  idenUfied 
with  Docket  No.  94N-0285  and  sent  to 
the  Dockets  Management  Branch 
(address  above).  All  such  submissions 
are  to  be  filed  in  four  copies.  The  public 
availability  of  information  in  these 
submissions  is  governed  by  21  CFR 
10.20(j).  Publicly  available  submissions 
may  be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 


Dated:  January  4. 1993. 
Linda  A.  Svydsaa, 

Interim  Deputy  Commissioner  for  Operations. 
|FR  Doc.  95-695  Filed  1-10-95;  8:45  ami 
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National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
National  institutes  of  Health 

Notice  of  Meetings  of  the  National 
Deafness  and  Other  Communication 
Disorders  Advisory  Council  and  its 
Planning  Sut)€ommittee 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meetings  of 
the  National  Deafness  and  Other 
Commvmication  Disorders  Advisory 
Council  and  its  Planning  Subcommittee 
on  January  25-27, 1995.  at  the  National 
Institutes  of  Health,  9000  Rockville 
Pike.  Bethesda.  Maryland.  The  meetir^ 
of  the  full  Council  will  be  held  in 
Conference  Room  10.  Building  31C.  and 
the  meeting  of  the  subcommittee  will  be 
in  Conference  Room  7.  Building  3lC 

The  meeting  of  the  Planning 
Subcommittee  will  be  open  to  the 
public  on  January  25  fi-om  2  pm  until  3 
pm  for  the  discussion  of  policy  issues. 
The  meeting  of  the  full  CcHincil  will  be 
open  to  the  public  on  January  26  from 
8:30  am  until  recess  for  a  report  from 
the  Institute  Director  and  discussion  of 
extramural  poUcies  and  procedures  at 
the  National  Institutes  of  Health  and  the 
National  Institute  on  Deafness  and 
Other  Communication  Disorders  and  on 
January  27  fix)m  8:30  am  to 
appro.ximately  9:30  am  for  a  report  on 
extramural  programs  of  the  Division  of 
Human  Communication.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

in  accordance  with  the  provisions  set 
forth  in  sec.  552b{cH4)  and  552b(c)(6). 
Title  5.  U.S.C.  and  section  10(d)  or 
Public  Law  92-463.  the  meeting  of  the 
Planning  Subcommittee  on  January  25 
will  be  closed  to  the  public  from  3  pm 
to  adjournment.  The  meeting  of  the  full 
Council  will  be  closed  to  the  public  on 
January  27  from  approximately  9:30  am 
until  adjournment.  The  closed  portions 
of  the  meetings  will  be  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  The  applications  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  vyhich 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Further  ink>rniation  concemii^  tiie 
Council  and  Subcommittee  meetings 


may  be  obtained  from  Dr.  Earleen  F. 
Elkins.  Executive  Secretary,  National 
E)eafhess  and  Other  Communication 
Disorders  Advisory  Council,  National 
Institute  on  Deafriess  and  Other 
Communication  Disorders,  National 
Institutes  of  Health,  Executive  Plaza 
South,  Room  400C,  Bethesda,  Maryland 
20892,  301-496-8693.  A  summary  of 
the  meetings  and  rosters  of  the  members 
may  also  be  obtained  from  her  office. 
For  individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  please 
contact  Dr.  Elkins  at  least  two  weeks 
prior  to  the  meeting. 

(Catalog  of  Federal  Domestic  As.sistance 
.  Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Communication 
Disorders) 

Dated:  January  3, 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  SIH. 
IFR  Doc.  95-677  Filed  1-10-95;  8:45  am) 
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Office  of  Community  Services 

[Program  Announcement  No.  DCS  95- 
04] 

Family  Violence  Prevention  and 
Services  Program 

AGENCY:  Office  of  Community  Services, 
Administration  for  Children  and 
Families,  (ACF),  Department  of  Health 
and  Human  Services. 
ACTION:  Notice  of  the  availability  of 
funding  to  States  and  Native  American 
Tribes  and  Tribal  organizations  for 
family  violence  prevention  and  services. 

StJMMARY:  This  announcement  governs 
the  proposed  award  of  fiscal  year  (FY) 
1995  formula  grants  under  the  Family 
Violence  Prevention  and  Services  Act  to 
States  (including  Territories  and  Insular 
Areas)  and  Native  American  Tribes  and 
Tribal  organizations.  The  purpose  of 
these  grants  is  to  assist  in  establishing, 
maintaining,  and  exp>anding  programs 
and  projects  to  prevent  family  violence 
and  to  provide  immediate  shelter  and 
related  assistance  for  victims  of  family 
violence  and  their  dependents. 

This  announcement  also  specifies  a 
new  expenditure  period  for  these  funds 
and  sets  forth  the  application  process 
and  requirements  for  grants  to  be 
awarded  for  FY  1996  through  FY  2000. 
CLOSING  DATES  FOR  APPLICATKDNS: 
Applications  for  FT  1995  family 
violence  grant  awards  meeting  the 
criteria  specified  in  this  announcement 
must  be  received  at  the  address 
specified  below  by  March  13, 1995 


Grant  applications  for  FY  1996  through 
FY  2000  should  be  received  at  the 
address  specified  below  by  November 
15  of  each  following  fiscal  year. 
ADDRESSES:  Applications  should  be  sent 
to:  Office  of  Community  Ser\ices, 
Administration  for  Children  and 
Families,  Attn:  William  D.  Riley,  5th 
Floor.  West  Wing,  370  LEnfant 
Promenade,  SW.,  Washington,  DC 
20447. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  D.  Riley  (202)  401-5529  or  Al 
M.  Britt  (202)  401-5453. 

SUPPLEMENTARY  INFORMATION: 

Introduction 

This  notice  for  family  violence 
prevention  and  services  grants  to  States 
and  Indian  tribes  serves  two  purposes. 
The  first  is  to  confirm  a  Federal 
commitment  to  reducing  family  and 
intimate  violence  and  to  urge  States, 
localities,  cities,  and  the  private  sector 
to  become  involved  in  State  and  local 
planning  e^orts  leading  to  the 
development  of  a  more  comprehensive 
and  integrated  service  delivery 
approach  (Part  I).  The  second  purpose  is 
to  provide  information  on  application 
requirements  for  FY  1995  grants  to 
States  and  Indian  tribes.  These  funds 
will  support  prevention  activities, 
shelters,  and  related  services  for 
battered  women  and  their  children  (Part 
II). 

Part  I.  Reducing  Family  and  Intimate 
Violence  Through  Coordinated 
Prevention  and  Services  Strategies 

A.  The  Importance  of  Coordination  of 
Services 

A  person  facing  family  or  intimate 
violence  may  need  more  than 
immediate  medical  care  and  shelter. 
Assured  protection  and  effective 
support  are  essential  to  end  ongoing 
abuse. 

The  effects  of  domestic  violence  may 
manifest  themselves  in  varying  forms, 
including:  substance  abuse, 
hopelessness,  arrest,  felony  charges, 
mental  health  concerns,  injuries,  lost 
time  at  work,  child  abuse,  and  welfare 
dependence.  When  programs  that  seek 
to  address  these  issues  operate 
independently  of  each  other,  a 
fragmented,  and  consequently  less 
effective,  service  delivery  and 
prevention  system  may  be  the  result. 
Coordination  and  collaboration  among 
the  police,  prosecutors,  the  courts, 
victim  services  providers,  child  welfare 
and  family  preservation  services,  and 
medical  and  mental  health  service 
providers  is  needed  to  provide  more 
responsive  and  effective  services  to 
victims  of  domestic  violence  and  their 


families.  It  is  essential  that  all  interested 
parties  are  involved  in  the  design  and 
improvement  of  protection  and  services 
activities. 

To  help  bring  about  a  more  efTective 
response  to  the  problem  of  intimate 
violence,  the  Department  of  Health  and 
Human  Services  (HHS)  urges  State 
agencies^and  Indian  tribes  receiving 
funds  under  this  grant  announcement  to 
coordinate  activities  funded  under  this 
grant  with  other  new  and  existing 
resources  for  family  and  intimate 
violence  and  related  issues. 

B.  Coordination  of  Efforts 

1.  Federal  Coordination 

In  the  fall  of  1993,  a  Federal 
Interdepartmental  Work  Group 
(including  the  Departments  of  Health 
and  Human  Services,  Justice,  Education. 
Housing  and  Urban  Development, 
Labor,  and  Agriculture)  began  working 
together  to  study  cross-cutting  issues 
related  to  violence,  and  to  make 
recommendations  for  action  in  areas 
such  as  youth  development,  schools, 
juvenile  justice,  family  violence,  sexual 
assault,  firearms,  and  the  media.  The 
recommendations  formed  a  framework 
for  ongoing  policy  development  and 
coordination  within  and  among  the 
agencies  involved. 

The  interdepartmental  working  group 
also  initiated  a  "Cities  Project"  (now 
known  as  PACT,  Pulling  America's 
Communities  Together)  to  help 
coordinate  Federal  assistance  to  four 
geographic  areas  (Denver;  Atlanta; 
Washington,  DC;  and  the  State  of 
Nebraska)  as  they  develop 
comprehensive  plans  for  violence 
prevention  and  control. 

Based  on  these  coordination  eiTorts,  a 
new  interdepartmental  strategy  was 
developed  for  implementing  the 
programs  and  activities  recently  enacted 
in  the  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  (Crime  Bill).  A 
Steering  Committee  on  Violence  .Against 
Women  is  coordinating  activities  among 
family  violence-related  programs  and 
across  agencies  and  departments. 

2.  Opportunities  for  Coordination  at  the 
State  and  Local  Level 

The  major  domestic  violence 
prevention  activities  funded  by  the 
Federal  government  focus  on  law 
enforcement  and  justice  system 
strategies;  victim  protection  and 
assistance  services;  and  prevention 
activities,  including  public  awareness 
and  education.  Federal  programs  also 
serve  related  needs,  such  as  housing, 
family  preservation  and  child  welfare 
services,  substance  abuse  treatment,  ana 
job  training. 
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We  want  lo  call  to  your  attention  two 
major  progifuns.  recently  enacted  by 
Congress,  tliat  provide  new  funds  to 
expand  services  and  which  require  the 
involvement  of  State  agencies,  Indian 
tribes.  Stala  Domestic  Violence 
Coalitions,  and  others  interested  in 
prevention  and  services  for  victims  of 
domestic  viplence.  These  programs  are: 
Law  Enforcement  and  Prosecution 
Grants  to  Rfduce  Violent  Crimes 


Against  Wc 
Departmenlj 
Preservatiol 
program,  ac 
programs  (c 
require  Stat 


len.  administered  by  the 
I  of  Justice,  and  the  Family 
and  Support  Services 
linistered  by  DHHS.  Both 
sscribed  in  detail  below) 
I  agencies  and  Indian  tribes 
administerihg  them  to  conduct  an 
inclusive,  broad-based,  comprehensive 
planning  pnocess  at  the  State  and 
community  level. 

We  urge  States  and  Indian  tribes  to 
participate  in  these  service  planning 
and  decisioli-makiag  processes;  we 
believe  the  <  expertise  and  perspective  of 
the  family  violence  prevention  and 
services  field  will  be  invaluable  as 
decisions  a4e  made  on  how  t>est  to  use 
these  funds  and  design  service  delivery 
improvements. 

(a)  Law  E,  iforceinent  and  Prosecution 
Grants  to  Rt  iduce  Violent  Crimes 
Against  Wa  men  (DoJ).  The  Violence 
Against  Women  Act  (VAWA).  provides 
an  opportui  lity  to  respond  to  violence 
against  won  len  in  a  comprehensive 
manner.  It  amphasizes  the  development 
of  Federal.  $tate  and  local  partnerships 
to  assure  that  offenders  are  prosecuted 
to  the  fullest  extent  of  the  law,  that 
crime  victiiiis  receive  the  services  they 
need  and  th(e  dignity  they  deserve,  and 
that  all  partk  of  the  criminal  justice 
system  havt  training  and  funds  to 
respond  effectively  to  both  offenders 
and  crime  wctims. 

The  Depailment  of  Justice  is 
implementing  a  new  formula  grant 
program,  vvhicb  makes  available  S26 
million  to  Slates  in  FY  1995.  to  develop 
and  strengthen  effective  law 
enforcemenl  and  prosecution  strategies. 
A  smaller  alnount  of  discretionary 
dollars  are  also  available  for  grants  to 
Indian  tribe  s.  At  least  25  percent  of 
State  grant  funds  must  be  dedicated  to 
slrengthenins  victim  services. 

Of  particilar  importance  are  the  law 
enforcement  and  prosecution  ^ategies 
that  must  bt  coordinated  with  strong 
victim  services  activities.  This  grant 
program,  will  require  the  development 
of  a  coordinated,  comprehensive 
approach  tq  bring  about  changes  in  the 
way  the  justice  system  responds  to 
domestic  vi|olenoe  and  sexual  assault. 
Such  a  cooi^dinated  approach  will 
require  a  partnership  and  collaboration 
among  the  itoiice.  prosecutors,  the 


JMI 


courts,  shelter  and  victim  service 
providers,  and  medicai  and  mental 
health  professionals. 

In  order  to  be  eligible  for  funds.  States 
must  develop  a  plan  for 
implementation.  As  a  part  of  the 
planning  process,  they  must  consult 
with  nonprofit,  nongovernmental 
victims"  services  programs  including 
sexual  assault  and  domestic  violence 
victim  services  programs.  DOJ  expects 
that  States  will  draw  into  the  planning 
process  the  experience  of  existing 
family  violence  task  forces  and 
coordinating  councils  such  as  the  State 
Domestic  Vioienoe  Coalitions. 

(b)  Family  Preservation  and  Family 
Support  Sen'ices  Program  (DHHSj.  In 
August  1993.  Congress  created  a  new 
program  entitled  "Family  Preservation 
and  Support  Services"  (Title  IV-B  of  the 
Social  Security  Act). 

Family  preservation  services  include 
intensive  services  assisting  families  at- 
risk  or  in  crisis,  particulariy  in  cases 
where  children  are  at  risk  of  being 
placed  out  of  the  home.  Victims  of 
family  violence  and  their  dependent?.^ 
are  considered  at-risk  or  in  crisis. 

Family  support  services  include 
community-based  preventive  activities 
designed  to  strengthen  parents'  ability 
to  create  safe,  stable,  and  nurturing 
home  environments  that  promote 
healthy  child  development  These 
services  also  include  assistance  to 
parents  themselves  through  home 
visiting  and  activities  such  as  drop-in 
center  programs  and  parent  support 
groups. 

In  FY  1994. 100  percent  Federal  funds 
were  available  to  State  child  welfare 
agencies  and  Indian  Tribes  to  develop  a 
comprehensive  five-year  Child  and 
Family  Services  Plan  for  FYs  1995-1999 
(due  bv  June  30.  1995). 

To  develop  the  service  plans,  most 
States  currently  are  in  the  process  of 
consulting  with  a  wide  range  of  public 
agencies  and  nonprofit  private  and 
community-based  organizations  that 
have  expertise  in  administering  services 
for  children  and  fiamilies.  including 
those  with  experience  and  expertise  in 
family  viotence. 

Pari  II.  Family  Violence  Prerention  and 
Services  Grant  Reqvirements 

This  section  includes  application 
requirements  for  family  violence 
prevention  and  services  grants  for  States 
and  Indian  Tribes,  and  is  organized  as 
follows: 

Part  n — Applicatiaa  to^uinnaents 

A.  Legislative  Audiodty 

B.  DefinitioRS 

C.  Eligibility:  Stales 

D.  Eligibility:  lodiaja  Tribes  and  Tribal 
organizations 


E.  Funds  Available 

F.  Requirements  for  Fiscal  Years  1996-2000 

G.  Expenditure  Periods 

H.  Reporting  Requirements 

I.  State  Application  Requirements 

J.  Indian  Tribes  and  tribal  Organization 

Application  Requirenaents 
K.  Executive  Order  12372 
L.  Paperwork  Reduction  Act 
M.  Certifications 

A.  Legislative  Authority 

Title  III  of  the  Child  Abuse 
Amendments  of  1984  (Pub.  L.  98-^57. 
42  U.S.C.  10401  et  seq.)  is  entitled  the 
"Family  Violence  Prevention  and 
Services  Act"  (the  Act).  The  Act  was 
first  implemented  in  FY  1986,  was 
reauthorized  and  amended  in  1992  by 
Pub.  L.  102-295,  and  was  reauthorized 
and  amended  for  fiscal  years  1995 
through  2000  by  (Pub.  L.  103-322.  the 
Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  (the  Crime 
Bill),  signed  into  law  on  September  13. 
1994. 

The  purpose  of  this  legislation  is  to 
assist  States  in  supporting  the 
establishment,  maintenance,  and 
expansion  of  programs  and  projects  to 
prevent  incidents  of  family  violence  and 
provide  immediate  shelter  and  related 
assistance  for  victims  of  family  violence 
and  their  dependents. 

Both  State  and  Native  American 
Tribal  grantees  are  required  to  use  not 
less  than  70  percent  of  the  distributed 
funds  for  the  purpose  of  providing 
immediate  shelter  and  related 
assistance;  not  less  than  25  percent  of 
the  distributed  funds  are  to  be  used  for 
the  purpose  of  providing  related 
assistance  as  defined  in  section 
309{5)(A)oftheAct. 

B.  Background 

During  FY  1994.  132  family  vioienoe 
prevention  grants  were  made  to  States. 
Territories,  and  Native  American  Tribes, 
the  Department  also  made  52  family 
violence  prevention  grant  awards  to 
nonprofit  State  domestic  violence 
coalitions. 

In  addition,  the  Department  has 
established  the  National  Resource 
Center  for  Domestic  Violence  (NRC)  and 
three  Special  Issue  Resource  Centers 
(SIRCs).  The  SIRCs  are  the  Battered 
Women's  Justice  Project;  the  Resource 
Center  on  Child  Custody  and  Protection. 
and  the  Health  Resource  Center  on 
Domestic  Violence.  The  purpose  of  the 
NRC  and  the  SIRCs  is  to  provide 
resource  information,  training,  and 
technical  assistance  to  Federal.  State, 
and  Native  American  agencies,  local 
domestic  violence  prevention  programs, 
and  other  professionals  who  provide 
services  to  victims  of  domestic  \iolence 


C.  Definitions 

As  used  in  this  program,  the  following 
definitions  are  found  in  section  309  of  . 
the  Act.  The  Crime  Bill  amendments 
added  the  phrase  "or  other  supportive 
services"  to  the  definition  of  related 
assistance  in  3(b)  below. 

(1)  Family  Violence:  Any  act  or 
threatened  act  of  violence,  including 
any  forceful  detention  of  an  individual, 
which  (a)  results  or  threatens  to  result 
in  physical  injury  and  (b)  is  committed 
by  a  person  against  another  individual 
(including  an  elderly  person)  to  whom 
such  person  is  or  was  related  by  blcod 
or  marriage  or  otherwise  legally  related 
or  with  whom  such  person  is  or  was 
lawfully  residing. 

(2)  Shelter:  The  provision  of 
temporary  refuge  and  related  assistance 
in  compliance  with  applicable  State  law 
and  regulation  governing  the  provision, 
on  a  regular  basis,  which  includes 
shelter,  safe  homes,  meals,  and  related 
assistance  to  victims  of  family  violence 
and  their  dependents. 

(3)  Related  assistance:  The  provision 
of  direct  assistance  to  victims  of  family 
violence  and  their  dependents  for  the 
purpose  of  preventing  further  violence, 
helping  such  victims  to  gain  access  to 
civil  and  criminal  courts  and  other 
commimity  services,  facilitating  the 
efforts  of  such  victims  to  make  decisions 
concerning  their  lives  in  the  interest  of 
safety,  and  assisting  such  victims  in 
healing  from  the  effects  of  the  violence. 
Related  assistance  includes: 

(a)  outreach  and  prevention,  services 
for  victims  and  their  children,  such  as 
employment  training,  parentipg  and 
other  educational  services  for  victims 
and  their  children,  preventive  health 
services  within  domestic  violence 
programs  (including  nutrition,  disease 
prevention,  exercise,  and  prevention  of 
substance  abuse),  domestic  violence 
prevention  programs  for  school  age 
children,  family  violence  public 
awareness  campaigns,  and  violence 
prevention  coiuiseling  services  to 
abusers; 

(b)  counseling  with  resf)ect  to  family 
violence,  counseling  or  other  supportive 
services  by  peers  individually  or  in 
groups,  and  referral  to  commimity  social 
services; 

(c)  transportation,  technical  assistance 
with  respect  to  obtaining  financial 
assistance  under  Federal  and  State 
programs,  and  referrals  for  appropriate 
health-care  services  (including  alcohol 
and  drug  abuse  treatment),  but  does  not 
include  reimbursement  for  any  health- 
care services: 

(d)  legal  advocacy  to  provide  victims 
with  information  and  assistance  through 
the  civil  and  criminal  courts,  and  legal 
assistance;  or 


(e)  children's  counseling  and  support 
services,  and  child  care  services  for 
children  who  are  victims  of  family 
violence  or  the  dependents  of  such 
victims. 

D.  Eligibility:  States 

"States"  as  defined  in  section  309(6) 
of  the  Act  are  eligible  to  apply  for  funds. 
The  term  "State"  means  each  of  the 
several  States,  the  District  of  Columbia, 
the  Conunonwealth  of  Puerto  Rico. 
Guam,  American  Samoa,  the  Virgin 
Islands,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  and  the 
remaining  eligible  entity  previously  a 
part  of  the  Trust  Territory  of  the  Pacific 
Islands — the  Republic  of  Palau.  In  the 
past,  Guam,  the  Virgin  Islands,  and  the 
Commonwealth  of  Ae  Northern  Mariana 
Islands,  have  applied  for  funds  as  a  part 
of  their  consolidated  grant  under  the 
Social  Services  Block  grant.  These 
jurisdictions  need  not  submit  an 
application  under  this  Program 
Announcement  if  they  choose  to  have 
their  allotment  included  in  a 
consolidated  grant. 

E.  Eligibility:  Native  American  Tribes 
and  Tribal  Organizations 

Native  American  Tribes  and  Tribal 
organizations  are  eligible  for  funding 
under  this  program  if  they  meet  the 
definition  of  such  entities  as  foimd  in 
sections  (e)  and  (1),  respectively,  of 
section  4  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  and  are  able  to 
demonstrate  their  capacity  to  carry  out 
a  family  violence  prevention  and 
services  program.  The  required  capacity 
must  be  demonstrated  in  the 
application.  Methods  of  demonstrating 
such  capacity  can  include,  but  are  not 
limited  to,  showing: 

(1)  The  current  operation  of  a  shelter, 
safehouse,  or  family  violence  prevention 
program; 

(2)  The  establishment  of  joint, 
collaborative,  or  service  agreements 
with  a  local  public  agency  or  a  private 
non-profit  agency  for  the  operation  of 
family  violence  prevention  activities  or 
services;  or 

(3)  The  operation  of  social  services 
programs  as  evidenced  by  receipt  of 
"638"  contracts  with  the  Bureau  of 
Indian  Affairs  (BIA);  Title  D  Indian 
Child  Welfare  grants  from  the  BIA;  or 
Child  Welfare  Services  grants  under 
Title  IV-B  of  the  Social  Security  Act. 

A  list  of  currently  eligible  Native 
American  Tribes  and  Tribal 
organizations  is  found  at  Appendix  B  of 
this  Annoimcement.  Any  Native 
American  Tribe  or  Tribal  organization 
that  believes  it  has  met  the  eligibility 
criteria  and  should  be  included  in  the 


list  of  eligible  tribes  should  provide 
supportive  documentation  and  a  request 
for  inclusion.  The  documentation  and 
the  request  may  be  submitted 
concurrently  with  their  grant 
application  addressed  to  the  contact 
person  at  the  above  address. 

As  in  previous  years.  Native 
American  Tribes  may  apply  singularly 
or  as  a  consortium.  In  addition,  a  non- 
profit private  organization,  approved  by 
a  Native  American  Tribe  for  the 
operation  of  a  family  violence  shelter  on 
a  reservation,  is  eligible  for  funding. 
Any  non-profit  organization  submitting 
an  application  must  submit  proof  of  its 
non-profit  status  in  its  application  at 
time  of  submission.  The  non-profit 
agency  can  accomplish  this  by 
providing  a  copy  of  the  applicants 
listing  in  the  Iritemal  Revenue's  Ser\-ice 
(IRS)  most  recent  list  of  tax-exempt 
organizations  described  in  Section 
501(c)(3)  of  the  IRS  code,  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax-exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

Because  section  304(a)  specifies  a 
minimum  base  amount  for  State 
allocations,  we  have  set  a  base  amount 
for  Native  American  Tribal  allotments. 
Since  FY  1986.  we  have  found,  in 
practice,  that  the  establishment  of  such 
an  allocation,  based  on  population,  has 
facilitated  our  efforts  to  make  a  fair  and 
equitable  distribution  of  limited  grant 
funds. 

Native  American  Tribes  which  meet 
the  application  requirements  and  whose 
reservation  and  surrounding  Tribal 
Trust  Lands  population  is  less  than 
3,000  will  receive  a  minimum  of  S3,000, 
Tribes  which  meet  the  application 
requirements  and  whose  reserv  ation  and 
surrounding  Tribal  Trust  Lands 
population  exceeds  3,000  will  receive  a 
minimum  of  $8,000.  except  for  the 
Navajo  Tribe  which  will  receive  a 
minimum  of  $24,000  because  of  its 
population.  We  have  used  these 
population  figures  to  determine 
minimum  funding  levels  since  the 
beginning  of  the  program. 

In  computing  Native  American  Tribal 
allocations,  we  will  use  the  latest 
available  population  figures  from  the 
Census  Bureau.  Where  Census  Bureau 
data  are  unavailable,  we  wrill  use  figures 
fiom  the  BIA  Indian  Population  and 
Labor  Force  Report.  If  not  all  eligible 
Tribes  apply,  the  available  fimds  will  be 
divided  proportionally  among  the 
Native  AJnerican  Tribes  which  apply 
and  meet  the  requirements 
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F.  Funds  i^vailable 

The  Secretary  is  required  to  make 
available  not  less  than  80%  of  amounts 
appropriated  for  section  303  to  make 
fonnula  Grants  to  States  and  not  less 
than  wSof  amounts  appropriated  for 
Section  303  to  make  fonnula  grants  to 
Native  Atierican  Tribes,  Tribal 
organizations,  and  non-profit  private 
organizations  approved  by  a  Native 
American  Tribe. 

Familyjviolence  grants  to  the  States, 
the  District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico  are  based 
on  population.  Each  grant  shall  be  not 
less  than  (1%  of  the  amounts 
appropriated  for  grants  under  section 
303(a)  or  $200,000,  whichever  is  the 
lesser  ambunt.  State  allocations  are 
listed  at  tbe  end  of  this  announcement 
and  have^been  computed  based  on  the 
formula  in  section  304  of  the  Act. 

For  the-  purpose  of  this  allotment, 
Guam,  American  Samoa,  the  Virgin 
Islands,  tne  Northern  Mariana  Islands, 
and  the  I^public  of  Palau  are  not 
included  in  the  definition  of  "States" 
and  will  fcach  receive  grants  of  not  less 
than  one-jeighth  of  1%  percent  of  the 
amounts  appropriated.  On  October  1, 
1994,  Palau  became  independent  and  a 
Compact  of  Free  Association  between 
the  United  States  and  Pajau  came  into 
effect.  Tl^s  change  in  the  political  status 
of  Palau  bas  the  following  affiect  on  the 
status  of  Patau's  allocation: 

In  FY  9^.  Palau  will  receive  100%  of  its 
allocationJ  Beginning  in  FY  96,  its  share  will 
be  reduced  as  follows: 

FY  96 — (lot  to  exceed  75%  of  the  total 
amount  appropriated  for  such  programs  in 
FY  95; 

FY  97— ^ot  to  exceed  50%  of  the  total 
amount  a{:4propriated  for  such  programs  in 
FY  95;       ; 

FY  98— not  to  exceed  25%  of  the  total 
amount  appropriated  for  such  programs  in 
FY  95;       I 

Pubhc  Law  103-333,  the  FY  1995 
Dei>artm^nt  of  Health  and  Human 
Services  ^Appropriations  Act,  made 
$32,648,000  available  for  carrying  out 
the  Family  Violence  Prevention  and 
Services  Act.  Of  this  amount  $2,500,000 
will  be  aOocated  to  State  Domestic 
Violence  iCoalitions  to  coordinate 
services  With  local  domestic  violence 
programs  and  to  encourage  appropriate 
responsei  to  domestic  violence  within 
the  State]  The  distribution  of  fimds  for 
the  State  Domestic  Violence  Coalitions 
will  be  n^de  in  a  separate 
annoimc^ment. 

Of  the  ^maining  $30,148,000,  the 
Department  will  make  $24,118,400 
available  for  grants  to  States  and 
Territori^,  $3,014,800  available  for 
grants  to  Native  American  Tribes  or 
Tribal  organizations,  and  $1,507,400 
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available  to  the  National  Resource 
Center  and  the  Special  Issue  Resoiu-ce 
Centers. 

The  balance  of  approximately  $1.5 
million  of  FY  1995  family  violence 
funds  will  be  used  to  support  technical 
assistance  projects,  research,  and  public 
education  activities. 

G.  Requirements  for  FY  1995  and  FYs 
1996-2000 

Additional  application  requirements 
for  FY  1995  family  violence  prevention 
and  services  grants  have  been 
established  pursuant  to  the  passage  of 
the  Crime  Bill  on  September  13, 1994. 
Sections  I  and  J  below  explain  the  new 
requirements.  States  that  have 
submitted  applications  for  FY  95  in 
accordance  with  last  year's 
requirements  for  a  November  15 
deadline  will  have  to  submit  only 
additional  information  in  response  to  a 
program  instruction. 

We  strongly  recommend  that  States 
and  Native  American  Tribes  and  Tribal 
organizations  keep  a  copy  of  this 
Federal  Register  notice  for  future 
reference.  The  requirements  set  forth  in 
this  announcement  also  will  apply  to 
State  and  Native  American  family 
violence  program  grants  for  FY  1996 
through  FY  2000.  Information  regarding 
any  changes  in  available  funds.  State/ 
Tribal  allocations,  administrative,  and 
reporting  requirements  will  be  provided 
by  program  announcement  in  the 
Federal  Register  or  program  instruction. 

There  are  authorized  to  be 
appropriated  to  carry  out  this  title: 

(1)  $50,000,000  for  fiscal  year  1996; 

(2)  $60,000,000  for  fiscal  year  1997; 

(3)  $70,000,000  for  fiscal  year  1998; 

(4)  $72,500,000  for  fiscal  year  1999; 
and 

(5)  $72,500,000  for  fiscal  year  2000. 

H.  Expenditure  Periods 

The  family  violence  prevention  funds 
for  FY  1995  dirou^  FY  2000  may  be 
used  for  expenditures  on  and  after 
October*  1  of  each  fiscal  year  for  which 
they  are  granted,  and  will  be  available 
for  expenditure  through  September  30 
of  the  following  fiscal  year,  i.  e.,  FY 
1995  funds  may  be  expended  from 
October  1, 1994  thru  September  30, 
1996. 

Reallotted  funds  are  available  for 
expenditure  until  the  end  of  the  fiscal 
year  following  the  fiscal  year  that  the 
funds  became  available  for  reallotment. 
FY  1995  grant  funds  which  are  made 
available  to  the  States  through 
reallotment.  under  section  304(d)(1), 
must  be  expended  by  the  States  no  later 
than  September  30, 1996. 


/.  Reporting  Requirements. 

The  Crime  Bill  added  a  new  reporting 
reqtiirement  for  States  in  section 
303(a)(4).  It  requires  that  upon 
completion  of  the  activities  specified  in 
the  State  applications  fiuided  by  a  grant 
imder  this  announcement,  the  State 
grantee  shall  file  a  performance  report 
with  the  Department.  The  performance 
report  shall  describe  the  activities 
carried  out  and  include  an  assessment 
of  the  effectiveness  of  those  activities  in 
achieving  the  purposes  of  the  grant.  A 
section  of  this  performance  report  shall 
be  completed  by  each  grantee  or 
subgrantee  that  performed  the  direct 
services  contemplated  in  the  State's 
application. 

Performance  reports  are  due  on  an 
annual  basis  begirming  in  FY  1995.  The 
first  performance  report  is  due 
December  29,  1995.  The  Department 
shall  suspend  funding  for  an  approved 
application  if  any  applicant  fails  to 
submit  an  annual  performance  report  or 
if  the  funds  are  expended  for  purposes 
other  than  those  set  forth  under  this 
announcement.  Federal  fimds  may  be 
used  only  to  supplement,  not  supplant, 
State  funds. 

All  State  and  Native  American  Tribal 
grantees  are  reminded  that  aimual 
program  reports  and  annual  Financial 
Status  Reports  (Standard  Form  269)  are 
due  90  days  after  the  end  of  each 
Federal  fiscal  year.  First  reports  are  due 
on  December  29,  of  each  year.  Final 
reports  are  due  90  days  after  the  end  of 
the  expenditure  period,  i.e.,  December 
29. 

/.  State  Application  Requirements 

The  Crime  Bill  added  new  application 
requirements  in  section  303(a)(2)(C)  of 
the  Act.  Please  note  paragraph  (2) 
below,  requires  additional 
docimientation  in  the  plan  as  to  how  the 
State  will  address  the  needs  of  the 
underserved  populations,  including 
populations  that  are  underserved 
because  of  ethnic,  racial,  cultiual, 
language  diversity  or  geographic 
isolation.  In  paragraph  (6)  below,  we  are 
also  requiring  a  description  of  the  direct 
services  contemplated,  and  in  what 
manner  and  by  whom  the  direct  services 
will  be  dehvered.  This  information  will 
help  us  assess  the  performance  data 
which  will  have  to  be  submitted  by 
grantees  to  section  303(a)(4)  of  the  Act. 

We  have  cited  each  requirement  to  the 
specific  section  of  the  law. 

The  Secretary  will  approve  any 
application  that  meets  the  requirements 
of  the  Act  and  this  announcement  will 
not  disapprove  any  such  application 
except  after  reasonable  notice  of  the 
Secretary's  intention  to  disapprove  has 


been  provided  to  the  applicant  and  after 
a  6-month  period  providing  an 
opportunity  for  the  applicant  to  correct 
any  deficiencies. 

"The  notice  of  intention  to  disapprove 
will  be  provided  to  the  applicant  within 
45  days  of  the  date  of  the  application. 

All  State  Applications  Must  Meet  the 
Following  Requirements 

The  State's  application  must  be 
signed  by  the  Chief  Executive  of  the 
State  or  the  Chief  Program  Official 
designated  as  responsible  for  the 
administration  of  the  Act. 

All  applications  must  contain  the 
following  information/documents: 

(1)  The  name  of  the  State  agency,  the 
name  of  the  Chief  Program  Official 
designated  as  responsible  for  the 
administration  of  State  programs  and 
activities  related  to  family  violence 
carried  out  by  the  State  under  the  Act 
and  for  coordination  of  related  programs 
within  the  State,  and  the  name  of  a 
contact  person  if  different  fix)m  the 
Chief  Program  Official  (section 
303(a)(2)(D)). 

(2)  A  plan  to  address  the  needs  of 
underserved  populations,  including 
populations  underserved  because  of 
ethnic,  racial,  cultural,  language 
diversity  or  geographic  isolation 
(section  303(a)(2)(C)). 

(3)  A  description  of  the  process  and 
procedures  used  to  involve  State 
domestic  violence  coalitions  and  other 
knowledgeable  individuals  and 
interested  organizations  to  assure  an 
equitable  distribution  of  grants  and 
grant  funds  within  the  State  and 
between  rural  and  urban  areas  in  the 
State  (sections  303(a)(2)(C))  and 
311(a)(5). 

(4)  A  description  of  the  process  and 
procedures  implemented  that  allow  for 
the  participation  of  the  State  domestic 
violence  coalitions  in  determining 
whether  a  gnmtee  is  in  compliance  with 
section  303  (a)(2)(A)  [i.e.,  is  a  local 
public  agency  or  nonprofit  private 
organization  which  has  been  provided 
grant  funds  for  programs  and  projects  to 
prevent  incidents  of  family  violence  and 
to  provide  immediate  shelter  and 
related  assistance  (section  303(a)(3))]. 

(5)  A  copy  of  the  procedures 
developed  and  implemented  that  assuire 
the  confidentiality  of  records  pertaining 
to  any  individual  provided  family 
violence  prevention  or  treatment 
services  by  any  program  assisted  under 
Title  III  (section  303(a)(2)(E)). 

(6)  A  detailed  description  of  how  the 
State  plans  to  use  the  grant  funds  to 
provide  the  services,  and  through 
whom,  to  prevent  incidents  of  family 
violence  and  to  provide  immediate 
shelter  and  related  assistance  to  victims 


of  family  violence  and  their  dependents 
(section  303(a)(4)). 

(7)  A  copy  of  the  law  or  procedures 
that  the  State  has  implemented  for  the 
eviction  of  an  abusive  spouse  from  a 
shared  household  (section  303(a)(2)(F)). 

All  applications  must  contain  the 
following  assurances: 

(1)  That  grant  funds  under  the  Act 
wrill  be  distributed  to  local  public 
agencies  and  nonprofit  private 
organizations  (including  religious  and 
charitable  organizations  and  voluntary 
associations)  for  programs  and  projects 
within  the  State  to  prevent  incidents  of 
family  violence  and  to  provide 
immediate  shelter  and  related  assistance 
for  victims  of  family  violence  and  their 
dependents  in  order  to  prevent  future 
incidents  (section  303(a)(2)(A)). 

(2)  That  not  less  than  70  percent  of 
the  funds  distributed  shall  be  used  for 
immediate  shelter  and  related  assistance 
to  the  victims  of  family  violence  and 
their  dependents  and  not  less  than  25% 
of  the  funds  distributed  shall  be  used  to 
provide  related  assistance  (section 
303(b)(3)(f)). 

(3)  That  not  more  than  5  percent  of 
the  fluids  will  be  used  for  State 
administrative  costs  (section 
303(a)(2)(B)(i)). 

(4)  That  in  distributing  the  fluids,  the 
States  will  give  special  emphasis  to  the 
support  of  community-based  projects  of 
demonstrated  effectiveness  carried  out 
by  non-profit  private  organizations, 
particularly  those  projects  the  primary- 
purpose  of  which  is  to  operate  shelters 
for  victims  of  family  violence  and  their 
dependents  and  those  which  provide 
counseling,  advocacy,  and  self-help 
services  to  victims  and  their  children 
(section  303{a)(2)(B){ii)). 

(5)  That  grants  funded  by  the  State 
will  meet  the  matching  requirements  in 
section  303(e),  i.e.,  20  percent  of  the 
total  funds  provided  under  this  title  in 
the  first  year,  35  percent  in  the  second 
year,  and  50  percent  in  the  third  and 
subsequent  year(s);  that,  except  in  the 
case  of  a  public  entity,  not  less  than  25 
percent  of  the  local  matching  share  will 
be  raised  from  private  sources;  that  the 
local  share  will  be  cash  or  in-kind;  and 
that  the  local  share  will  not  include  any 
Federal  funds  provided  under  any 
authority  other  than  this  program 
(section  303(b)(3)(e)). 

(6)  That  grant  funds  made  available 
under  this  program  by  the  State  will  not 
be  used  as  direct  payment  to  any  victim 
or  dependent  of  a  victim  of  family 
violence  (section  303(b)(3)(c)). 

(7)  That  no  income  eligibility 
standard  will  be  imposed  on  individuals 
receiving  assistance  or  services 
supported  with  funds  appropriated  to 
carry  out  the  Act  (section  303(b)(3)(d)). 


(8)  That  the  address  or  location  of  any 
shelter-facility  assisted  under  the  Act 
will  not  be  made  public,  except  with 
written  authorization  of  the  person  or 
persons  responsible  for  the  operation  of 
such  shelter  (section  303(a)(2)(E)). 

(9)  That  all  grants  made  by  the  State 
under  the  Act  will  prohibit 
discrimination  on  the  basis  of  age, 
handicap,  sex,  race,  color,  national 
origin  or  religion  (section  307). 

(10)  That  States  will  comply  with 
applicable  Departmental  recordkeeping 
and  reporting  requirements  and  general 
requirements  for  the  administration  of 
grants  under  45  CFR  Parts  74  and  92. 

K.  Native  American  Tribe  and  Tribal 
Organization  Application  Requirements 

We  have  cited  each  requirement  to  the 
specific  section  of  the  law. 

The  Secretary  will  approve  any 
application  that  meets  the  requirements 
of  the  Act  and  this  Aimouncement,  and 
will  not  disapprove  an  application 
unless  the  Native  American  Tribe  or 
Tribal  organization  has  been  given 
reasonable  notice  of  the  Department's 
intention  to  disapprove  and  an 
opportunity  to  correct  any  deficiencies 
(section  303(b)(2)). 

All  applications  must  meet  the 
following  requirement: 

The  application  from  the  Native 
American  Tribe,  Tribal  organization,  or 
nonprofit  private  organization  approved 
by  an  eligible  Native  American  Tribe, 
must  be  signed  by  the  Chief  Executive 
Officer  of  the  Native  American  Tribe  or 
Tribal  organization. 

All  applications  must  contain  the 
following  information/documents: 

(1)  The  name  of  the  organization  or 
agency  designated  as  responsible  for 
programs  and  activities  relating  to 
family  violence  to  be  carried  out  by  the 
Native  American  Tribe  or  Tribal 
organization  and  the  name  of  a  contact 
person  in  the  designated  organization  or 
agency. 

(2)  A  copy  of  a  current  resolution 
stating  that  the  designated  organization 
or  agency  has  the  authority  to  submit  an 
application  on  behalf  of  the  Native 
American  individuals  in  the  Tribe(s) 
and  to  administer  programs  and 
activities  funded  under  this  program 
(section  303(b)(2)). 

(3)  A  description  of  the  procedures 
designed  to  involve  knowledgeable 
individuals  and  interested  organizations 
in  providing  services  under  the  Act 
(section  303(b)(2)).  (For  example, 
knowledgeable  individuals  and 
interested  organizations  may  include: 
Tribal  officials  or  social  services  staff 
involved  in  child  abuse  or  family 
violence  prevention.  Tribal  law 
enforcement  officials,  representatives  of 
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State  coali  ions  against  domestic 
violence,  £  nd  operators  of  family 
violence  si  lelters  and  service  programs). 

|4)  A  de:  cription  of  the  services 
rontempla  ed  and  how  the  Native 
American  Tribe  or  Tribal  organization 
plans  to  us  r  the  grant  funds  to  provide 
the  direct ;  ervices,  and  to  whom  the 
services  w  11  be  provided,  to  prevent 
incidents  c  f  family  violence  and  to 
provide  in:  mediate  shelter  and  related 
assistance  o  victims  of  family  violence 
and  their  c  ependents  (section  303(a)(4]). 

|5)  Docu  Tienfation  of  the  procedures 
that  assure  the  confidentiality  of  records 
pertaining  lo  any  individual  provided 
family  viol  snce  prevention  or  treatment 
services  bv  any  program  assisted  under 
Title  III  (section  303(a)(2)(E)). 

Each  ap{  lication  must  contain  the 
following  c  ssurances: 

(1)  That  lot  less  than  70  percent  of 
the  funds  s  ia\l  be  used  for  immediate 
shelter  anc  related  assistance  to  the 
victims  of  amily  violence  and  their 
dependent  ;  and  not  less  than  25%  of 
the  funds  t  istributed  shall  be  used  to 
provide  rehted  assistance  (section 
303(b)(3)(fl). 

(2)  That  ;rant  funds  made  available 
under  the  j  ict  will  not  be  used  as  direct 
payment  tc  any  victim  or  dependent  of 
a  victim  of  family  violence  (section 
303(b)(3)(c  ). 

(3)  That  j  lo  income  eligibility 
standard  w  ill  be  imposed  upon 
individual;  receiving  assistance  or 
services  su  jported  with  funds 
appropriate  d  to  carry  out  the  Act 
(section  30  J(b)(3)(d)). 

(4)  That  I  he  address  or  location  of  any 
shelter-faci  ity  assisted  under  the  Act 

.  will  not  be  made  public,  except  with 
written  aul  lorization  of  the  person  or 
persons  responsible  for  the  operation  of 
such  shelter  (section  303(a)(2)(E)). 

(5)  That  ( irantees  receiving  funds 
under  this  jrogram  will  prohibit 
discriminalion  on  the  basis  of  age. 
handicap,  sex.  race,  color,  national 
origin,  or  n  ligion  (section  307). 

(6)  That  j  rantees  will  comply  with 
applicable  Departmental  recordkeeping 
and  report)  ng  requirements  and  general 
grant  administration  requirements  in  45 
CFR  Parts  >  4  and  92. 
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Each  application  must  contain 
documenta  ;ion  which  supports  the 
Tribe's/Orj  anization's  contention  that  it 
has  the  cap  acity  to  carry  out  a  family 
violence  pr  svention  and  services 
program  (s^e  section  E.  Eligibility). 


L.  Notification  Under  Executive  Order 
12372 

For  States,  this  program  is  covered 
under  Executive  Order  12372, 
■"Intergovernmental  Review  of  Federal 
Programs"  for  State  plan  consolidation 
and  simplification  only — 45  CFR 
100.12.  The  review  and  comment 
provisions  of  the  Executive  Order  and 
Part  100  do  not  apply.  Federally- 
recognized  Native  American  Tribes  are 
exempt  from  all  provisions  and 
requirements  of  E.O.  12372. 

M.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511), 
the  application  requirements  contained 
in  tliis  notice  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  0980-0175. 

N.  Certifications 

Applicants  must  comply  with  the 
required  certifications  found  at 
Appendix  C  as  follows: 

•  Anti-Lobbying  Certification  and 
Disclosure  Form  must  be  signed  and 
submitted  with  the  application.  If 
applicable,  a  standard  Form  LLL.  which 
discloses  lobbying  payments  must  be 
submitted.  Native  American  Tribes  or 
Tribal  organizations  which  are  exempt 
from  the  foregoing  requirements  should 
include  with  their  applications  a 
statement  to  that  effect. 

•  Certification  Regarding  Drug-Free 
Workplace  Requirements  and  the 
Certification  Regarding  Debarment:  The 
signature  on  the  application  by  the  chief 
program  official  attests  to  the  applicants 
intent  to  comply  with  the  Drug-Free 
Workplace  requirements  and 
compliance  with  the  Debarment 
Certification.  The  Drug-Free  Workplace 
and  Debarment  certifications  do  not 
have  to  be  returned  with  the 
application. 

(Catalog  of  Federal  Domestic  Assistance 
number  93.671,  Family  Violence  Prevention 
and  Services) 

Dated:  January  3, 1995 
lacqueline  G.  Lemire, 

Acting  Director.  Office  of  Community 
Senices. 

Appendix  A — Family  Violence  and 
Prevention  Services  1995  State  And 
Territory  Allotments 

Total  Appropriation  Available: 
530,148.000. 

Total  Appropriated  to  States  and 
Territories:  524,1 18.400 

Total  Appropriated  to  Tribal 
Organizations:  SO 

Annual  Limitation  by  CAN  for  the 
Following  CA\ls):  5G994707 


Grantee 

Alat)ama 

Alaska  

American  Samoa 

Arizona 

Arkansas 

California 

Cotorado  

Connecticut 

Delaware 

District  of  CotumtJia  

Florida .< „ 

Georgia  ! 

Guam 

Hawaii  

Idaho 

Illinois 

Indiana  

Iowa  .'. 

Kansas  

Kentucky  

Louisiana  

Maine  

Maryland  

Massachusetts 

Michigan  

Minnesota  

Mississippi  , 

Missouri  

Montana  

Nebraska  

Nevada  

New  Hampshire  

New  Jersey 

New  Mexico 

New  York  

Ivlorth  Carolina  

North  Dakota  

Northern  Mariana  Islands 

Ohio  

Oklahoma  

Oregon 

Patau 

Pennsylvania  

Puerto  Rico 

Rhode  Island  

South  Carolina  ..". 

South  Dakota 

Tennessee  

Texas  

Utah  

Vernrwnt  

Virgin  Islands  

Virginia 

Washington 

West  Virginia  

Wisconsin  

Wyoming 

Total 


$351,758 

200,000 

30,148 

330,671 

203,645 

2.622.120 
299,587 
275,307 
200,000 
200,000 

1,149,202 
581,112 
30,148 
200,000 
200,000 
982,690 
479,961 
236,410 
212,634 
318,322 
360,832 
200,000 
417,120 
505,081 
796,267 
379,483 
222,044 
439,719 
200.000 
200,000 
200.000 
200.000 
661,931 
200,000 

1,528,769 
583,464 
200.000 
30,148 
931,779 
271,443 
254.724 
30,148 

1,011,506 
300,763 
200,000 
306,056 
200,000 
428,378 

1.514,823 
200,000 
200,000 
30,148 
545,323 
.  441,483 
200,000 
423,253 
200,000 


$24,118,400 


Appendix  B — Native  American  Tribal 
Eligibility 

Below  is  the  list  of  Native  American  Tribes 
which  are  eligible  for  fiscal  year  1995  Family 
Violence  Prevention  and  Services  grants. 
Tribes  are  listed  by  BIA  Area  Office  based  on 
Census  Bureau  population  data  or,  where 
that  is  not  available.  BIA  data. 


Tribes  Under  3,000  Population 

Eastern  Area  Office 

Houlton  Band  of  Maliseet  Indians  of  Maine 
Indian  Township  Passamaquoddy 

Reservation  of  Maine 
Miccosukee  Tribe  of  Indians  of  Florida 
Narragansett  Indian  Tribe  of  Rhode  Island 
Penobscot  Tribe  of  Maine 
Pleasant  Point  Passamaquoddy  Reservation 

of  Maine 
Saint  Regis  Mohawk  Tribe  of  New  York 
Seminole  Tribe  of  Florida 

Aberdeen  Area  Office 

Cheyenne  River  Sioux  Tribe  of  the  Cheyenne 

River  Reservation.  South  Dakota 
Crow  Creek  Sioux  Tribe  of  the  Crow  Creek 

Reservation.  South  Dakota 
Devil's  Lake  Sioux  Tribe  of  the  Devil's  Lake 

Sioux  Reservation.  North  Dakota 
Lower  Brule  Sioux  Tribe  of  the  Lower  Brule 

Reservation.  South  Dakota 
Yankton  Sioux  Tribe  of  South  Dakota 
Winnebago  Reservation  of  Nebraska 

Minneapolis  Area  Office 

Grand  Traverse  Band  of  Ottawa  and 

Chippewa  Indians  of  Michigan 
Lac  Vieux  Desert  Band  uf  Chippewa  Indians 
Menominee  Indian  Tribe  of  Wisconsin 
Michigan  Inter-Tribal  Council  on  behalf  of: 

Bay  Mills  Indian  Community 

Hannahville  Indian  Community 

Keweenah  Bay  Indian  Community 
Saginaw  Chippewa  Indian  Tribe  of  Isabella 

Reservation,  Michigan 
Sault  Saint  Marie  Tribe  of  Chippewa  Indians 

of  Michigan 
Prairie  Island  Community  of  Minnesota 
Forest  County  Potawatomi  of  Wisconsin 
Lac  du  Flambeau  Reservation  of  Wisconsin 
Red  Cliff  Band  of  Lake  Superior  Chippewa 

Indians  of  Wisconsin 
Bad  River  Tribal  Council.  Wisconsin 
Lower  Sioux  Tribe  of  Minnesota 
Upper  Sioux  Tribe  of  Minnesota 
Shakof>ee  Conununity  of  Minnesota 
Minnesota  Chippewa: 

Nett  Lake  Reservation  (Bois  Fort) 

Fond  du  Lac  Reservation 

Grand  Portage  Reservation 

Mille  Lac  Reservation 

St.  Croix  Chippewa.  Wisconsin 

Anadarko  Area  Office 

Apache  Tribe  of  Oklahoma 
Cheyenne-Arapaho  Tribes  of  Oklahoma 
Comanche  Indian  Tribe  of  Oklahoma 
Four  Tribes  of  Kansas 

Iowa  Tribe  of  Kansas  and  Nebraska 

Kickapoo  Tribe  of  Kansas 

Sac  and  Fox  Tribe  of  Kansas  and  Nebraska 

Prairie  Band  of  Potawatomi  of  Kansas 
Absentee  Shawnee  Tribe  of  Oklahoma 
Sac  and  Fox  Tribe  of  Oklahoma 
Pawnee  Tribe  of  Oklahoma 
Kiowa  Indian  Tribe  of  Oklahoma 
Kickapoo  Tribe  of  Oklahoma 
Otoe-Missouria  Tribes  Oklahoma 
Citizen  Band  of  Potawatomi  of  Oklahoma 
Fort  Sill  Apache  Tribe  of  Oklahoma 
Tonkawa  Tribe  of  Oklahoma 
Wichita  Indian  Tribe  of  Oklahoma 


Billings  Area  Office 

Chippewa-Cree  Indians  of  the  Rocky  Boy's 

Reservation,  Montana 
Fort  Belknap  Indian  Tribe  of  Montana 

Phoenix  Area  Office 

Cocopah  Tribe  of  Arizona 

Colorado  River  Indian  Tribes  of  the  Colorado 

River  Indian  Reservation,  Arizona  and 

California 
Duckwater  Shoshone  Tribe  of  the  Duckwater 

Reservation,  Nevada 
Elko  Band  Council 
Ft.  McDermitt  Paiute  and  Shoshone  Tribes  of 

the  Ft.  McDermitt  Indian  Reservation. 

Nevada 
Ft.  McDowell  Mohave-Apache  Indian 

Community.  Arizona 
Ft.  Mojave  Indian  Tribe  of  Arizona 
Hualapai  Tribe  of  the  Hualapai  Reservation, 

Arizona 
Kaibab  Band  of  the  Paiute  Indians  of  the 

Kaibab  Indian  Reservation,  Arizona 
Las  Vegas  Tribe  of  the  Paiute  Indians  of  the 

Las  Vegas  Indian  Colony,  Nevada 
Moapa  Band  of  Paiute  Indians  of  the  Moapa 

River  Indian  Reservation,  Nevada 
Paiute  Indian  Tribe  of  Utah 
Paiute-Shoshone  Tribe  of  the  Fallon 

Reservation  and  Colony,  Nevada 
Pasqua  Yaqui  Tribe  of  Arizona 
Pyramid  Lake  Paiute  Tribe  of  the  Pyramid 

Lake  Reservation,  Nevada 
Quechan  Tribe  of  the  Ft.  Yuma  Indian 

Reservation.  California 
Reno-Sparks  Indian  Colony,  Nevada 
Salt  River  Pima-Maricopa  Indian  Community 

of  the  Salt  River  Reservation,  Arizona 
Shoshone  Paiute  Tribes  of  the  Duck  Valley 

Reservation,  Nevada 
Te-Moak  Bands  of  the  Western  Shoshone 

Indians,  Nevada 
Havasupai  Tribe  of  Arizona 
Ute  Indian  Tribe  of  the  Unitah  and  Ouray 

Reservation,  Utah 
Yavapai-Prescott  Tribe.  Arizona 
Yavapai-Apache  Indian  Community  of  the 

Camp  Verde  Reservation,  Arizona 
Yerington  Pauite  Tribe  of  the  Yerington 

Colony  and  Campbell  Ranch,  Nevada 
Walker  River  Paiute  Tribe  of  the  Walker 

River  Reservation,  Nevada 
Washoe  Tribe  of  Nevada  and  California 

Albuquerque  Area  Office 

Jicarilla  Apache  Tribe,  New  Mexico 

Pueblo  of  Acoma,  New  Mexico 

Pueblo  of  Isleta,  New  Mexico 

Pueblo  of  Jemez.  New  Mexico 

Peublo  of  Picuris,  New  Mexico 

Pueblo  of  San  Felipe,  New  Mexico  Pueblo  of 

San  Juan,  New  Mexico 
Pueblo  of  Santa  Clara,  New  Mexico 
Pueblo  of  Santo  Domingo,  New  Mexico 
Pueblo  of  Taos,  New  Mexico 
Pueblo  of  Zia,  New  Mexico 
Pueblo  of  San  Ildefonso,  New  Mexico 
Pueblo  of  Tesuque,  New  Mexico 
Ramah  Navajo  Community 
Southern  Ute  Indian  Tribe  of  the  Southern 

Ute  Indian  Reservation,  Colorado 
Ute  Mountain  Tribe  of  the  Ute  Mountain 

Reservation,  Colorado,  New  Mexico  and 

Utah 

Portland  Area  Office 

Bums  Paiute  Indian  Colony.  Oregon 


Confederated  Tribes  of  the  Siletz  Reservation. 

Oregon  Confederated  Tribes  of  the  Warm 

Springs  Reservation,  Oregon 
Confederated  Tribes  of  the  Grand  Ronde 

Oregon 
Confederated  Tribes  of  the  Umatilla 

Reservation.  Oregon 
Klamath  Tribe 
Hootenai  Tribe  of  Idaho 
Makah  Tribe  of  Washington 
Metlakatla  Indian  Community.  Alaska 
Muckleshoot  Tribe  of  Washington 
Nez  Perce  Tribe  of  Idaho 
Nooksak  Tribe  of  Washington 
Nisqually  Tribe  of  Washington 
Puyallup  Tribe  ef  Washington 
Quileute  Tribe  of  Washington 
Quinault  Tribe  of  the  Quinault  Reservation. 

Washington  Sauk-Suiattle  Tribe  of 

Washington 
Skokomish  Tribe  of  Washington 
Squaxin  Island  Tribe  of  Washington 
Stillquamish  Tribe  of  Washington 
Swinomish  Tribe  of  Washington 
Suquamish  Tribe  of  Washington 
Tulalip  Tribes  of  Washington 
Upper  Skagit  Indian  Tribes  of  Washington 

Juneau  Area  Office 

Aleutian  Pribiloff  Islands,  Alaska 
Copper  River  Association.  Alaska 
Orutsaramuit  Native  Council.  Alaska 
Kawerak.  Inc..  Alaska 
Ketchikan  Indian  CorpK>ration,  Alaska 
Kenaitze  Inc..  Alaska 
Kotezbue  Native  Association,  Alaska 
Kuskokwim  Native  Association.  Alaska 
Kodiak  Native  Association,  Alaska 
Northern  Pacific  Rim  Association,  Alaska 
Sitka  Community  Association,  Alaska 
Tanana  Indian  Reorganization  Act  Council. 

Tyonek,  Alaska 
United  Crow  Band,  Alaska 

Sacramento  Area  Office 

Big  Lagoon  Rancheria,  California 
Cahuilla  Band  of  Mission  Indians 
Coastal  Indian  Community  of  the  Resighina 

Rancheria 
La  Jolla  Indian  Band  of  Mission  Indians 
Jamul  Indian  Village 

Morongo  Band  of  Cahuilla  Mission  Indians 
Soboba  Band  of  Mission  Indians 
Trinidad  Rancheria 
Torres  Martinez  Band  of  Mission  Indians 

Tribes  Over  3,000  Population 

Eastern  Area  Office 

Eastern  Band  of  Cherokee  Indians  of  North 

Carolina 
Mississippi  Band  of  Choctaw  Indians. 

Mississippi 

Aberdeen  Area  Office 

Oglala  Sioux  Tribe  of  the  Pine  Ridge 

Reservation,  South  Dakota 
Rosebud  Sioux  Tribe  of  the  Rosebud  Indian 
Reservation,  South  Dakota 
Standing  Rock  Sioux  Tribe  of  the  Standing 

Rock  Reservation,  North  and  South  Dakota 
Sisseton-Wahpeton  Sioux  Tribe  of  the  Lake 

Traverse 
Reservation.  South  Dakota 
Three  Affiliated  Tribes  of  the  Fort  Berthold 
Reservation.  North  Dakota 
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Turtle 
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Moui^ain  Bsnd  of  Chippewa  kvdrans, 
ntaiw  Indian  Reservation  North 


eine 


Billings  Arec 

North  Cheyi 
Northern 

Montana 
Shoshone-Ai  apah 

River  Rese  rv 


Office 

Trttieoftiw 

Chfcvenne  Indian  Reservatton, 


Pifna 


Phoenix  Are  i 

Gila  River 

of  the 
Gila  River 
Hopi  Tribe  c 
Papago  Trib< 

Xvv'ier 
San  Carlos 
San  Carlos 
Tohono  O 
White  M(HU]i«in 


R4servstiao,  Arizona 
Arizona 

of  the  Sells,  Gila  Bead.  «nd  San 
Arizona 
Tribe  of  tije 
■ation.  Arizona 
m  Naition,  Arizona 
Apache  Tribe  of  tb*- 


Res  ervations. . 
Apacbe' 
R  3servc 
Olhar 


Fort  Apache  Indian  Reservation,  Arizona 

Navajo  Area  Office 

Navajo  Tribe  of  Arizona.  New  Mexioo  and 

Utah 


o  Tribes  of  Wyoming  (Wind 
ation) 


Albuquerque  Area  Office 

Pueblo  of  Laguna.  New  Mexico 
Zuni  Tribe  of  tbe  Zuni  Reservatian, 
Mexico 


New 


Office 
-Martcopa  Indian  Conununit)' 


Portland  Area  Office 

Confederated  Salish  and  Kootenai  Tribes  of 
the  Flathead  Reservation,  Momtan* 

Confederaied  Tribes  of  theColviWe 
Reservation,  Washington 

Lurami  Nat-ion  of  Washington 

Shoshone  Bannok  Tribes  of  tteFort  HaJl 
Reservation,  klaho 

Yakima  Indian  Nation,  Washiagloa 

Juneau  Area  Office 

Couk  Iiikt  Corpocatioa.  Alaska 


Association  of  Village  Council  Presidents, 

Alaska 
Cejatral  Council  of  the  Tlingit  aad  Haida 

Indians  of  Alaska 
Tanana  Chiefs  Conference,  Alaska 
Sitka  Community  Association,  Alaska 
BriBtol  Bay  Native  Association  of  Alaska 
Fairbanks  Native  Association,  Alas4ca 

Muskogee  Area  Office 

Cherokee  Nation  of  Oklahoma 
Choctaw  Nation  of  Oklalioma 
Muskogee  Creek  Nation  of  Oklaboma 

MinaeapoLis  Area  Office 

Minnesota  Chippewa: 

Leech  Lake  Reservation 

White  Earth  Reservatioa 
Oneida  Tribe  of  Indians  of  Wiscouuin 
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U.S.  Deoartment  of  Health  and  Human  Services 


Certification  Regarding  Drug-Free  Workplace  Requirements 

Grantees  Other  Than  Individuals 

By  signing  and/ur  tutxnitting  this  application  or  grant  agreement,  the  grantee  is  providing  th«  cartW&atioo 
set  out  below. 

This  certificatioo  is  required  by  regulations  implemeoting  the  Drug-Free  Workpboe  Act  of  1988. 45  CFR  Part  76.  Subpart 
F  Tbe  regulations,  published  in  tbe  May  25. 1990  Federal  Register,  require  certiTicatioc  by  grantees  that  they  wifl  maintain 
a  drug-free  workplace.  The  certification  set  out  below  is  a  material  representation  of  fact  upon  which  reliance  will  be  placed 
when  the  Depanmeat  of  Health  and  Human  Services  (HHS)  dexermtnes  to  award  the  grant.  If  ii  is  later  dctenmaed  that 
ihc  grantee  knowingly  rendered  a  false  cenificatioo,  or  otherwise  violates  the  requirements  of  the  Drug-Free  Workplace 
Act.  KHS,  in  addition  to  any  other  remedies  available  to  the  Federal  Government,  may  taken  aaion  authorized  under  the 
Drug-Free  Workplace  Act.  False  cenificauon  or  violation  of  the  cemrication  shall  be  grounds  for  suspension  of  payments, 
suspension  or  termination  of  grants,  or  govemmccrwide  suspension  or  debarment. 

Workplaces  under  grants,  for  grantees  other  than  individuals,  need  not  be  identified  on  the  certification.  If  known,  they 
may  be  identified  in  thf,  grant  applrcatioo  If  the  grantee  does  not  identify  the  workplaces  at  the  time  of  application,  or  upon 
award  if  there  is  no  application,  the  grantee  must  keep  the  identity  of  the  workplacc(s)  on  file  in  its  office  and  make  the 
information  available  for  Federal  inspeuion.  Failure  to  identify  all  knoviTi  workplaces  constitutes  a  violation  of  the  grantee's 
drug-free  workplace  requirements. 

Workplace  identifications  must  include  the  actual  address  of  buiidines  (or  pans  of  buildings)  or  other  sites  wltere  work 
under  the  grant  takes  place  Categorical  descriptions  may  be  used  Ice.,  all  vehicles  of  a  mass  transit  authority  or  State 
highwav  department  while  in  operation.  State  employees  in  each  local  unemployment  office,  performers  m  conccn  halls  or 
radio  studios.) 

If  the  workplace  identified  to  HHS  changes  during  the  performance  of  the  grant,  the  grantee  shall  inform  the  agency  of 
the  cha^jgets),  if  it  previously  identified  the  workplaces  in  question  (see  abovcK 

Definitions  of  tcnnt  in  the  .N'onprocurement  Suspension  and  Debarment  common  rule  and  Drug-Free  Workplace 
commcn  rule  apply  to  this  certification  Grantees  attention  is  called,  i.i  particular,  to  the  foUovnng  dcHnitions  from  these 
rules: 

'Controlled  substance'  means  a  controlled  substance  in  Schedules  I  throueh  V  of  the  Controlled  Substances  Act  (21 
use  812)  and  as  further  defined  by  rcgulauon  (21  CFR  1308.11  throueh  LJ08.15). 

"Conviction"  means  a  finding  of  guilt  (inciuding  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  txxh.  by  any 
judiciij  hoc-  charged  with  the  responsibility  to  deterreme  violations  of  the  Federal  or  State  criminal  drug  staliues: 

"Criminal  dr^'g  statute'  neani  a  Federal  or  non-FcdcraJ  criminal  statute  involving  the  manufaaure,  distnbution, 
dispensuig,  use,  or  possession  of  any  controlled  substance: 

"Employee"  means  the  employee  of  a  grantee  directly  engaged  in  the  performance  of  work  under  a  grant,  mcluding: 
All  "direct  charge"  employees;  (ii)  all  "indirect  charge"  employees  unless  their  impact  or  involvement  is  insignificant  to  t 
performance  of  the  grant:  and.  (Lii)  temporary  personnel  and  consultants  who  are  directly  engaged  in  the  performance  of 
work  under  the  grant  and  who  arc  on  the  grantee  s  pavToll.  This  definition  does  not  mciude  workers  not  on  the  payroll  of 
the  grantee  (e.g.,  volunteers,  even  if  used  to  rr.fct  a  matching  requirement:  consuhants  or  independent  contraaors  not  on 
the  grantee  s  pavToU;  or  employees  of  subrccipients  or  subcontractors  in  covered  workplaces). 

The  grantee  certifies  that  rt  will  or  will  continue  to  provide  a  drug-free  workplace  by: 

(»,i  Publishing  a  statement  notifying  employees  that  the  unlav^ful  manufacture,  distnbution,  dispensing,  possession  or 
use  of  a  controlled  substance  is  prohibited  m  the  grantee's  workplace  and  specifying  the  actions  that  will  be  taken  against 
employees  for  violation  of  such  prohibition: 

(b)  ELitablishing  an  ongoing  drug-free  awareness  program  to  inform  employees  about. 

(1)  The  dangers  of  drug  abuse  tn  the  workplace:  (2)  The  grantee  s  policy  of  maintammg  a  drug-free  workplace;  (3)  Any 
available  drug  counseling,  rehabilitation,  and  employee  assistance  programs;  and,  (4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations  occurnng  in  the  workplace 

(c)  Making  it  a  requirement  that  cacci  trr.r  ..vee  to  be  ercaged  tr.  the  performance  of  the  grant  be  given  a  copy  of  the 
statement  required  by  paragraya  (a;, 

(d)  Notifying  the  employer  m  t.he  statement  rrqutred  bv  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  will; 

(1)  Abide  by  the  tcrm^  oi  ihe  iiaremcaf;  and  (2)  Nori/y  the  employer  in  writing  of  his  or  her  conviction  for  a  violatjon 
of  a  criminal  drug  statute  occurnng  in  the  workplace  no  later  than  five  calendar  days  after  such  conviction: 

(e/  Notif-ong  the  agency  in  writing,  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  reccivmg  aaual  notice  of  such  conviaion.  Erapioycrs  of  conviaed  employees  must  provide  ooucc, 
mcluding  posiuon  title,  to  every  grant  officer  or  other  designee  on  whose  grant  activity  the  convicted  employee  was  working, 
unless  the  Federal  agency  has  designated  a  central  point  for  the  receipt  of  such  not.ces.  Notice  shall  include  the 
identification  number(s)  of  each  affected  grant; 
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(D  Taking  one  of  the  (oUo^-ing  aaions,  v,iihia  30  calendar  da«  of  receiving  notice  under  subparagraph  (d)(2),  wlh 
SDca  to  any  employee  who  is  so  convicted: 

(1)  Taking  appropriate  personnel  aaion  aeainsi  such  an  cmplovee,  up  to  and  including  termination,  consistent  with  the 
qmrements  of  the  Rchabilitaiion  Act  of  1973,  as  amended:  or,  C)  Requiring  such  empiovec  to  participate  satisfaaorily 
i  1  a  drug  abuse  assistance  or  rehabiljianon  program  approved  for  sjch  purposes  by  a  Federal,  State,  or  local  health,  la* 
(  nforcement,  or  other  appropriate  agency- 

(£)  Making  a  good  fajih  effon  to  continue  to  maintain  a  drug-free  workplace  through  implementation  of  paragraphs  (a), 

b),  (c).  (d),  (e)  and  (0. 

■  Tie  grantee  may  Insert  in  the  space  provided  below  the  site(s)  for  the  perlormance  of  work  done  In 
<  onnection  with  the  specific  grant  (use  attachments,  if  needed): 


Secuoos  76.630(c)  and  (d)(:)  and  76.635fa1i'l)  and  (b)  provide  thai  a  Federal  agency  may  designate  a  central  receipt 

I  oil:  for  STATE-V.1DE  AND  STATE  AGENO'-V.1DE  certif;ca:jons.  and  for  noiificaiion  of  criminal  drug  conviaions. 

lor  iti;  Depanmeni  of  Hcaitb  and  Human  Services,  the  central  recc:pt  point  u:  Divisioc  of  Grants  Management  and 

Oversjcht,  Office  of  Managemcni  and  Acquisition.  Departmen:  of  Heaiih  and  Humar.  Services,  Room  517-D,  200 

ndependcDce  Avenue.  S.W..  Washu^cion.  D  C.  232£l. 
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Place  of  Ptrfonnanct  (Strtti  address.  Cif>.  County,  Sute.  ZIP  Code)_ 


Check if  there  are  \^oricpiaces  on  file  that  are  not  idcnnfied  here. 


DCMO  Fenn#:     R<v|m4  Ms;  I9N 


BILLING  COI  IE  4184-01-C 


Certification  Regarding  Debarment. 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

By  signing  and  submitting  this  proposal, 
(he  applicant,  defined  as  the  primary 
participant  in  accordance  with  45  CFR  Part 
76.  certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible. 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  Department  or 
agency; 

(b)  Have  not  with  a  3-year  period  preceding 
this  proposal  been  convicted  of  or  had  a  civil 
judgment  rendered  against  them  for 
commission  of  fraud  or  a  criminal  offense  in 
connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State. 
or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 

'State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  propierty; 

(c)  Are  not  presently  indicated  or 
otherwise  criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  State,  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragiaph  (1)  (h)  of  this 
certification;  and 

(d)  Have  not  within  a  3-year  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal.  State,  or 
local)  terminated  for  cause  or  default. 

The  inability  of  a  person  to  provide  the 
certification  required  above  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  If  necessary,  the 
prospective  participant  shall  submit  an 
explanation  of  why  it  cannot  provide  the 
c:ertification.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
Department  of  Health  and  Human  Services 
(HHS)  determination  whether  to  enter  into 
this  transaction.  However,  failure  of  the 
prospective  primary  participant  to  furnish  a 
certification  or  an  explanation  shall 
disqualify  such  person  from  participation  in 
this  transaction. 

The  prospective  primary  participant  agrees 
that  by  submitting  this  proposal,  it  will 
include  the  clause  entitled  "Certifiration 
Regarding  Debarment,  Suspension. 
Ineligibility,  and  Voluntary  Exclusion — 
Lower  Tier  Covered  Transaction."  provided 
below  without  modification  in  ail  lower  tier 
covered  transactions. 


Certification  Regarding  Debarment. 
Suspension.  Ineligibility  and  Voluntary 
Exclusion — Lotier  Tier  Covered  Transactions 

(To  Be  Supplied  to  Lower  Tier  Participants) 

By  signing  and  submitting  this  lower  tier 
proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  Part  76. 
certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  .\re  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  transaction  by  any  federal  department  or 
agency. 

(b)  Where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
above,  such  prospective  participant  shall 
attach  an  explanation  to  this  proposal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  entitled 
"certification  Regarding  Debarment, 
Suspension  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions."  Without  modification  in  all 
lower  tier  covered  transactions  and  in  all 
solicitations  for  lower  tier  covered 
transactions. 

Certification  Regarding  Lobbying 

Certification  for  Contracts.  Grants.  Loans, 
and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that; 

(1)  So  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  inRuence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Merr.ber  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  ;nP.uencing  or 
attempting  to  influence  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  thi^ 
Federal  contract,  grant,  loan  or  cooperative 
agreeni'Mit.  t.Ke  under^iigiied  shall  complete 


and  submit  Standard  Form  LLL.  "Disclosure 
Form  to  Report  Lobbying."  in  accordance 
with  its  instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants.  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

.This  certification  is  a  material 
representation  of  fact  ufwn  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352.  title  31.  U.S.  Code  .\ny  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less, 
than  SIO.OOO  and  not  more  than  SIOO.OOO  for 
each  such  frfilure. 

State  for  Loan  Guarantee  and  Loan  Insurance 

The  undersigned  states,  to  the  best  ol  his 
or  her  knowledge  and  belief  that: 

if  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  .  mployee  of  any 
agency,  a  .Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitmeni  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  "Disclosure  Form  to 
Report  Lobbying."  in  accordance  with  its 
instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into-this 
transaction  impjosed  by  section  1352.  tide  31. 
L'.S.  Code,  .^ny  person  who  fails  to  file  the 
require  statemen'  shall  he  subject  to  a  civil 
penalty  of  not  less  than  SIO.OOO  and  not  more 
than  SIOO.OOO  for  each  such  failure 
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Public  Health  Service 

(GNe  2293] 

Announcement  of  a  Cooperative 
Agreement  With  the  Association  of 
American  Indian  Physicians 

The  Office  of  Minority  Health.  Office 
of  the  Assistant  Secretary  for  Health, 
PHS,  announces  that  it  will  enter  into  a 
cooperative  agreement  with  the 
Association  of  American  Inoian 
Physicians  (AAIP).  This  cooperative 
agreement  will  establish  the  broad 
programmatic  framework  within  A'hich 
specific  projects  can  be  funded  as  they 
are  identified  during  the  project  period. 

The  purpose  of  this  cooperative 
agreement  is  to  (1)  increase  the 
coalition's  support  for  and  assistance  in 
increasing  the  proportion  of  practicing 
minority  health  professionals  within  the 
U.S.:  and  (2)  assist  the  association  in 
expanding  and  enhancing  its  health 
prevention,  promotion,  and  research 
opportunities,  with  the  ultimate  goal  of 
improving  the  health  status  of 
minorities  and  disadvantaged  people. 
The  OMH  will  provide  consultation, 
administrative,  and  technical  assistance 
as  needed  for  the  execution  and 
evaluation  of  all  aspects  of  this 
cooperative  agreement. 

Authorizing  Legislation 

This  cooperative  agreement  is 
authorized  under  the  grant-making 
authorities  of  the  Office  of  Minority 
Health.  Refer  to  Section  1 707(d)(l)'of 
the  Public  Health  Service  Act,  as 
amended  by  Public  Law  101-527. 

Background 

Assistance  will  be  provided  only  to 
.AAIP.  No  other  applications  are 
solicited.  A.AIP  is  the  only  organization 
capable  of  administering  this 
cooperative  agreement  because  it  is  the 
only  organization  that  has: 

1.  Developed,  expanded,  and 
managed  an  infrastructure  to  coordinate 
and  implement  various  medical 
intervention  program.s  within  local 
communities  and  physician  groups  that 
deal  extensively  with  Indian  health 
issues.  The  coalition  has  also 
established  several  oversight 
committees  that  provide  a  foundation 
upon  which  to  develop,  promote,  and 
manage  health  intervention,  education, 
and  training  programs  which  are  aimed 
at  preventing  and  reducing  unnecessary 
morbidity  and  mortality  rates  among 
American  Indian  and  Alaska  Native 
populations. 

2.  Established  itself  and  its  members 
as  an  organization  with  professionals 
who  serve  as  leaders  and  experts  in 
planning,  developing,  implementing, 


and  evaluating  health  education, 
prevention,  and  promotion  programs 
aimed  at  reducing  excessive  mortalitv 
and  adverse  health  behaviors  among 
.'\merican  Indian  and  Alaska  Native 
communities. 

3.  Developed  databases  and 
directories  of  health  services,  health 
care  accessibility  issues,  and 
professional  development  initiatives 
that  deal  exclusively  with  American 
Indian  and  Alaska  Native  populations 
that  are  necessary  for  any  intervention 
dealing  with  this  minority  population. 

4.  Assessed  and  evaluated  the  current 
education,  research  and  disease 
prevention,  and  health  promotion 
activities  for  its  members,  affiliated 
groups,  and  represented  sub- 
populations. 

5.  Developed  a  national  organization 
whose  members  are  all  predominantly 
minority  health  care  professionals  and 
providers  with  excellent  professional 
performance  records. 

6.  Developed  a  base  of  critical 
knowledge,  skills,  and  abilities  related 
to  instruction  in  medical  and  health 
professions  preparation.  Through  the 
collective  efforts  of  its  members,  its 
affiliated  community-based 
organizations,  sponsored  research,  and 
sponsored  health  education  and 
prevention  programs,  the  AAIP  has 
demonstrated  (1)  the  ability  to  work 
with  academic  institutions  and  official 
health  agencies  on  mutual  education, 
service,  and  research  endeavors  relating 
to  the  goal  of  disease  prevention  and 
health  promotion  for  American  Indian 
and  Alaska  Native  populations.  (2)  the 
leadership  necessary  to  attract  minority 
health  professionals  into  public  health 
careers,  and  (3)  the  leadership  needed  to 
assist  health  care  professionals  work 
more  effectively  with  American  Indian 
and  Alaska  Native  clients  and 
communities. 

This  cooperative  agreement  will  be 
awarded  in  FY  1995  for  a  12-month 
budget  period  within  a  project  period  of 
5  years.  Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

Where  To  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project,  please  contact  Dr.  Clay  E. 
Simpson,  Public  Health  Service,  5515 
Security  Lane,  Suite  1000,  Rockville, 
Maryland  20852,  telephone  (301)  443- 
5084. 


Dated:  December  22.  lOq-* 

.\udrey  F.  Manley, 

Acting  Deputy  Assistant  Secrctan'  fur 
Minority  Health. 
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National  Vaccine  Advisory  Committee 
(NVAC),  Subcommittee  on  Future 
Vaccines,  Public  Meeting 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Health,  HHS. 
SUMMARY:  The  Department  of  Health  and 
Human  Services  (DHHS)  and  the  Office 
of  the  Assistant  Secretary  for  Health 
(OASH)  are  announcing  the  forthcoming 
meeting  of  the  Future  Vaccines 
Subcommittee  of  the  National  Advisory 
Committee. 

DATES:  Date,  Time  and  Place:  January 
20,  1995.  at  10:30  a.m.  to  3:30  p.m.. 
Conference  Room  703A.  Hubert  H. 
Humphrey  Building.  200  Independence 
Avenue,  SW.,  Washington,  DC  20201. 
The  entire  meeting  is  open  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Written  requests  to  participate  should 
be  sent  to  Chester  A.  Robinson.  D.P.A.. 
Acting  Director.  National  Vaccine 
Program  Office.  Rockwall  11  Building. 
Suite  1075.  5600  Fishers  Lane. 
Rockville,  Maryland  20857,  (301)  594- 
2277. 

Agenda:  Open  Public  Hearing: 
Interested  persons  may  formally  present 
data,  information,  or  views  orally  or  in 
wTiting  on  issues  to  be  discussed  by  the 
Subcommittee.  Those  wishing  to  make 
presentations  should  notif\-  the  contact 
person  before  Januarv-  16.  and  submit  a 
brief  description  of  the  information  they 
wish  to  present  to  the  Subcommittee. 
Requests  should  include  the  na.mes  and 
addresses  of  proposed  participciris.  A 
maximum  of  10  minutes  will  be  dllowed 
for  a  given  presentation,  but  the  time 
may  be  adjusted  depending  on  the 
number  of  persons  presenting.  .Any 
person  attending  the  meeting  who  does 
not  request  an  opportunity  to  speak  in 
advance  of  the  meeting  will  be  allowed 
to  make  an  oral  presentation  at  the 
conclusion  of  the  meeting,  if  time 
permits,  at  the  Chairpersons  discretion 

Open  Subcommittee  Discussion:  The 
Subcommittee  is  charged  with 
developing  guidance  that  will  lead  to 
the  development,  licensure,  and  best 
use  of  e.xisting  and  new  vaccines  or 
vaccine  combinations  in  the  simplest 
possible  immunization  schedules. 

A  list  of  Subcommittee  members  and 
the  charter  of  the  NVAC  Committee  will 
be  available  at  the  meeting.  Those 
unable  to  attend  the  meeting  may 
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information  from  thi? 


DEPARTMl  NT  OF  THE  INTERIOR 

Fish  and  \ft  ildlife  Service 

Notice  of  R  ?ceipt  of  Applications  for 
Permit 

Th«'  ioUo  ving  appliLants  ha\,v. 
applied  for  i  permit  to  conduct  ct-.^ain 
activities  \v  fh  endangered  species.  This 
notice  is  pr  »vided  pursuant  to  .Section 
10(c)  of  the  Endangered  Spet:ies  Act  of 
1973.  as  ani^nded  (Ifi  r.S.C.  1.531,  et 

FRT-7'J79()0 

Applii  iitit:  |o  hn  Sludd.  Luke  Butler,  Piurida 

The  appl  cant  requests  a  permit  to 
import  the    port-hunted  trophy  of  ow. 
male  bontel  olt  [DamaUscus  dorcas 
dorras]  cul  ed  from  the  captive  herd 
maintained  by  Ciskei  Government, 
"Tsolwana  ."lame  Reserve".  Republit:  of 
South  Afric  J.  for  the  purpose  of 
euhanceme  it  of  survival  of  the  species. 

Written  ttta  or  comments  should  be 
submitted  t  )  the  Director,  U.S.  Fish  ami 
Wildlife  Se  vice.  Office  of  Management 
Authority.  -  401  North  Fairfax  Drive, 
Room  432. ,  Arlington.  Virginia  22203 
and  must  b<  received  by  the  Dirwtor 
within  30  d  ays  of  th(!  date  of  this 
publication 

Documeii  Is  and  other  information 
submitted  v  ith  those  applications  ari> 
available  fo  •  review,  subject  to  the 
requiremen  s  of  the  Privacy  Act  and 
Freedom  of  Information  AcX.  by  any 
party  w  .'uj .  ubmits  a  written  request  for 
a  copy  oi  si  ch  do<,uments  tothe 
following  o  fice  within  30  days  of  the 
date  of  pub  ication  of  this  notice:  U  .S. 
Fi.sh  and  W  Idlife  Service,  Office  of 
Managemer  t  Authority.  4401  North 
Fairfax  Dri\  r  Room  420(r),  Arlington. 
Virginia  22:  03.  Phone:  (703/358-2104): 
FAX:  (703/;  58-2281). 

Dated  janu  ir>'  5, 1'J^S. 
Caroliae  Aiw  ersun. 

Acting  Chttf.  Branch  of  Pfnnit.\.  Offk-rof 
Mnnngumfnt  Authority. 
|FR  IV<.  95-  »?>5  Filed  1-1I>-9,S:  »:45  ansl 
BiLUNG  CODE    31»4S-r-M 


Aquatic  Nu  sance  Species  Task  Force 
Ruffe  Contfol  Comimttee  Public 
Meetings 

AGENCY-  Fi:^  and  Wildlife  Service, 
Interior 


JMI 


ACTION:  Notice  of  public  meetings. 

SUMMARY:  This  notice  armounces  three 
public  meetings  being  held  by  the  Rufft' 
Control  (,'om;nittee,  a  committee  of  the 
Aquatic  Nuisance  Species  Task  Form. 
The  Coiiunittoe  will  hold  public 
meetings  to  take  comments  on  the 
proposed  Kuffe  Control  Prognun,  a  draft 
Fnvironniental  Assessment  and  a 
Benefits  and  Cost  Analy.sis  of  the  Rufft; 
Control  I'rDj^ram. 

TIME,  DATE  AND  PLACE:  Tii«  public 
meetings  will  be  held  at  the  foM(»wing 
locations: 

nuffalo(Aniht.rs1).  NY: 

January  v).  1995;  7:00  p.m.,  Knox  Hall. 
Room  4.  University  of  Buffalo, 
Noith  Campus,  Amherst,  NY 

Chicago  (Di\s  Plaines)  II-: 

January  10,  1995;  7:00  p.m.,  (,7vfS 
Building.  Main  North  Facility  (west 
entram;?),  IL  Dept.  of  Conservation 
Conf.  Rribm.  911  Harrison.  Des 
Plaines.  II. 

.Superior,  Wl: 

January  11,  1995;  7:0<)  p.m.,  Hiawatha 
RooJii,  Rothwell  .Student  Center, 
University  of  Wiscjjnsin-.Superior. 
.Superior,  WI. 

STATUS:  The  meetings  are  open  fo  the 
public.  Interested  pt?rsons  may  make 
oral  statements  to  the  Committee  or  may 
file  statements  for  consideration. 

FOR  FURTHER  INFORMATION  CONTACT: 
Fonm  Busiahn.  Ruffe  Control 
Committee  Chairperson,  at  (71.5)  682- 
6183. 

SUPPLEMENTARY  WFORMATION:  Pursuant 
to  Section  10(a)(2)  of  the  Fwieral 
Advisory  Committee  Act  (5  tl.S.C.  App 
I),  this  notii  e  announces  a  meeting  of 
the  Ruffe  Control  Cojnmittt»e,  a 
committee  of  the  Aquatic  Nuisance 
.Species  Task  Force  established  under 
the  authority  of  the  Nonindigenous 
.Aquatic  Nuisance  Prevention  and 
Control  Act  of  1990  (Pub.  L.  101-04b, 
104  .Stat.  4761,  16  IJ.S.C.  4701  et  snq., 
November  29.  1990).  Minutes  of  public: 
meetings  will  be  maintained  by  Tom 
Busiahn.  Chairperson.  Ruffe  Control 
Committee,  U.S.  Fish  and  Wildlife 
.Service,  Fishen,'  Resources  Office.  2800 
Lake  Shore  Drive  East,  Ashland. 
Wisconsin  548U6,  and  will  be  available 
for  public  inspection  during  regular 
business  hours.  Monday  through  Frida\ 
within  30  days  followi-ig  the  meeting. 

I);ifr<l:  Januarv- .">,  lOfl.S. 
(>ary  F-dwartLs, 

Co-Chnir,  .\quatic.  Nu/>a/ite  Spec/es  Task 
Fnrcfi.  Assistant  [hrector — Fisheries. 
jFR  Hoc.  95-641  Filed  1-10-95;  n:45  ami 
BtLUNG  CODE  4310-5S-M 


Bureau  of  Land  Management 
(NM-070-1 430-01;  NMNM71324] 

Famlngton  District;  Notice  of  Use 
Restriction;  Emergency  Closure  of 
Acquired  Public  Land,  New  Mexico 

agency:  Bureau  of  Laiid  Ma.-iagenHint, 
Farmington  Di.strict,  Interior. 
ACTION:  Notice  of  closure. 

SUMMARY:  .\  tract  of  acquired  public 
lands  known  as  Morris  4 1  in  San  Juan 
County,  New  Mexico  is  t  lused  to  a?f 
except  authorized  users. 
DATES:  This  tract  of  land  has  liecn 
designated  a  potential  An^a  of  (Critical 
Environmental  Concern.  This 
emergency  closure  is  in  effect  on  the 
following  d(;s(.ribed  public  land  until 
implementation  of  lami  use  planniiig. 

New  .Mexico  Principal  Meridian 

r.  ;J2  N..  R.  13  W., 
,Soc.'  15.  VV  .iNE'.iSVVV*,  SE'aSVVV*,  .iwl 
portions  of  the  SW'.'HNVVi-.SEV-., 
E'/i\t:v^.SW»*.  VV":iSW'..iSEV*. 

( iontair.ing  90.06  acres,  mon;  or  Wss. 

The  closure  is  necessary  fo  protect, 
preserve,  maintain,  and  administer  .1 
Chacr>  Culture  .Archeological  Profertion 
.Site,  the  Morris  41 ,  in  a  manner  that 
will  preserve  the  Chacoculfural 
resource  and  provide  for  its  future 
inler{)nitation  and  research.  No  activity 
is  pennitted  upon  the  surface  of  the  site 
which  will  endanger  its  cultural  valttes. 
This  closure  is  made  under  the 
authoritv  of  Public  Law  96-550,  ntte  V, 
.Section  506:  43  CFR  8341.2  and  43  CFR 
8364.  Any  person  who  fails  to  comply 
with  a  (.losure  issued  under  43  CFR 
8364  n^av  be  subject  to  the  penalties 
provided  in  43  CFR  8360.0-7  with 
violations  puniiihable  by  a  fine  not  to 
exceed  51,000  and/or  imprisonment  not 
to  e.\ceed  12  months. 
FOR  FURTHER  INFORMATION  CONTACT: 
Information  relating  to  this  action  may 
he  obtained  by  contacting  Peggy  C.audy 
at  the  Bureau  of  Land  Management, 
Farmirgton  District  Office.  1235  Lal'lata 
Higliway.  Farmington.  NM  87401: 
telephone  (505)  5OT-6337. 

Diiieil:  laiuiarv'  5,  !•)««. 
Ilyse  K.  Gold. 

At  tirf;A:-sistant  D:>iT:it  SAonagi^r  for  hinth 
and  Hfnin  .ihla  Hvsourt.V!i. 
jFR  Dor..  95-634  Filt-d  T-10-«>5:  H:4.'>ai»| 
BILUMi  CODE  43tO~fB-M 


National  Park  Service 

National  Register  of  Historic  Places 

Nntificatian  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 


in  the  National  Register  were  received 
by  the  Natiimal  Park  Seivice  before 
December  31,  1994  Pursuant  to  §60.13 
of  36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington. 
D.C.  20013-7127.  Written  comments 
should  be  submitted  by  January  26, 
1995. 

Carol  D.  Shuil, 

Chief  of  Registmt inn,  National  /?tiy;».vfer. 
ARIZONA 
Maricopd  County 

Elder— Moffitt  House 

INinetienth-Centur)'  Hesidentiol  Ruildin);s  in 

Phoenix  Mi'S). 
1336  W.Taylor  .St., 
Phoenix,  04001005 

ARKANSAS 

Franklin  County 

(,my  Spring  RecrenHon  Anjn — Forest  Serviit' 
Road  1003  Historic  District  (Facilities 
Constructed  by  the  CCC  in  Arkansas  MPS), 
Forest  Service  Rd.  1(M).3,  Ozark — St.  Francis 
NF,  Cass  vicinity,  <)4i)01bl6 

Logan  County 

Cnvr  Lake  Bathhouse, 

ForHst  Service  Rd.  1608A.  O/iiili— .St.  t-ram  is 

NF, 
(i)riey  vicinity,  94001617 
(.V)V'(>  Lake  Spiilnay  D>jtu — tfr/.-i^c', 
AK  ;«)<).  9  nii.  S  of  P.iris.  Oziirk— .St.  Fmn«  i> 

NF, 
Coriify  vicinity,  94tKn61H 

.Stone  County 

Mirror  Lake  Uistorii-  Pistrii  I 
ll'ticilities  Constnii  ted  hy  the  f,'(.'{.'  in 

Arkansas  MPS). 
Konist  .S,!n.i< .:  Rd.  moi;,  Oynrk— .Si.  Fr.i!.«.is 

NF.     • 
Fiftysix  vii  iiiity,  ')4(M)16H 
Siigiirhxd  Fire  Tower  Historit:  Uistru  t 
ll-'nrilities  Cnnstnn  ted  by  the  C(T.  in 

Arkansas  MPSI. 
Frid  of  Fiirest  .Surviti-  Rd.  lU'i.  O/jnk— .M 

Fram  is  NF. 
Calico  Rfxic  vif  inity.  94«H)1615 

Washington  County 

Ixtke  W'liiinglon  ///.-foru  Distm  t.  |i.t.  of  AH 
16  and  Forest  .Senit  e  Rd.  175U.  Oiiirk— .St 
I'r.!:i(  is  \F,  Savory  vi<  in/ty.  04001012 

Yell  County 

Spring  Lake  Het  reation  Area  Hislonr  District, 
Fori'st  Servii  e  Rd.  1602,  Oy^ir!*— .St.  Francis 
N'F.  Stafford,  0400161.1 

DI.STRICTOF  COLUMBIA 

District  of  Columbia  State  KquivalenI 

liciu  iH  k — .\1ocftnh  >/r)uv?,  :141.'> 

Massachusetts  Ave.  NW..  W.nshingtoii, 
!>4(Kn633 

(;korgia 

Herrien  (jiunty 


Harrison.  Wdliani  C,  House,  31.3  S  Bartow 
St.,  Nashville,  94001636 

Cobb  County 

Htitler.  Himm.  House,  2382  Fine  .Mountain 
Rd.,  NW.,  kennesaw  vicinity,  94001637. 

Hiierview  Carousel  at  Six  FIngs  Over  Georgia. 
7561  Six  Flags  Pkvvy.,  Austell,  94001630 

Oconee  County 

Daniell,  William,  House,  Epps  Bridge  Kd., 
3\i  mi.  NW  of  Walkinsville,  Watkin.sville 
vicinity.  04001638 

HAWAII 

Hawaii  (^unty 

Ainahou  Ranch,  Otf  Chain  ol  C.raleis  Rd., 
Hawaii  Volt.ano«;s  NP,  Hawaii  National 
Park,  94;)01619 

/  'chida  Coffee  Farm,  Off  Mainaiahoa  Hwy., 
K(!atakfkua,  04O01621 

Maui  County 

/no  Theater,  68  N.  M,irk.t  .S"t..  Wailiikii. 
0400162;?. 

KANSAS 

Douglas  County 

Quavic,  Wiltinm  A..  i/rji.M',  210  N  6fh  .St.. 
OaliKvin.  04(H)1624 

.Sedgwick  County 

Engine  House  No.  H.  1300  S.  Hrtwdway, 
VVI(  hita.  0400".fiJ3 

MARYIJVND 

Baltimore  Independi^nl  City 

Ihiiltiing  at  318  West  Redwood  SinMt  tCasI 
In  n  Anbiterturf  of  Rnltimnir  MPS),  318 
W.  Riuiwood  .St.,  Baltimore  (Independent 
City).  04lK)160fj 

Pudding  ul  423  We.st  Raltiinnre  Strei't  (CmsI 
Iron  Anhilt-rture  of  Baltimore  MPSI.  423 
W.  Ualtiinore  St..  H.iltinior.'  i'lniii'iMiiiifnt 
City).  040U16U7 

MASSACHIiSKTTS 

MiddleM-x  County 

Ihiller  S.  I'.titi!.  mi  (airii.iiii  .St..  Ijj^\.i.1I, 
04IHn6.14 

NKW  IKRSKV 

Mer<  er  ('(iimly 

MnnuUtin  .-Ur'.'iuc  IL^tont.  DistrttA.  7.4-14:-. 
Mi>ui:'.ii;i  .\\r.,  Vrir.i  •■U,:\  04lK)l)>04 

NKW  YORK 

Monroe  County 

P!irl,,s.  .'^?f ;'/?.().  Hi>t.yi:  :.:o;  I'.-rfii-Ui  Mr. . 
Pcnfi.'lti.  040010:1.-. 

NORTH  CAROLINA 

Guilford  ( j>unty 

Mi:U:(:n.  Dr.  jnsrph  A..  Htinse,  t  .S  70  N  si.ir 
0.1  mi.  W  of  jri.  with  \C  nOS.l.  .S.'da!ia 
vii  ini'y,  04001632 

OKLAHOMA 

(xaig  (^unly 

Hotel  Vinita  (Route  titi  and  Assoriated 
Hi.^torir  Rtsoiircfis  in  Oklahoma  MPS).  )» I 


of  Canadian  nnd  Wilson  Sts..  .SWfomor, 
Vinita,  040f)l608 

Lincoln  County 

Seaba's  Filling  Station  (Route  66'  and 
Associated  Historic  Resources  in 
Oklahoma  MPS).  8  mi.  W  of  Chandler  on 
I'S  66,  Chandler  vicinity,  04001600 

Ottawa  County 

Miami  Original  Sine-Fool  Se<:tion  of  Route 
l)(i  Roadbed  (Route  86  and  Associated 
Historic  Resources  in  Oklahoma  .MI'S}. 
From  j<  t.  of  E  St.  SW.  and  130lh  .St  to  «  ^S 
1)6.  .Miami  vii  inity.  04001610 

Washita  County 

(^nute  Sen  ice  Station  (Rftile  t<ti  and 
Associated  Historic  Rf^ourres  in 
Oklahoma  MPSI,  Ji  t.  of  Main  St.  an.i  I  :.s 
66,  SW  f  omer.  Canute,  04«)0161 1 

OREGON 

Lanp  County 

Sutherland,  fobn.  House.  83:;46  Lura;ir 
Hvvv..  Kiige!;!-  vit  inity.  04001631 

PhTVJN.SYl.VANIA 

Allegheny  County 

I 'S  Post  Offin-  and  Coiirtho;isf — Piltsiiuij^h, 
Jt  t.  of  7th  and  tyrant  Sts.,  I'iltshiirgh 
04001620 

SOITH  CAROLINA 

Charlrsinn  County 

I'alrirk.  I)r.  John  H..  Houm-.  1«20  Miitill.-  .St 
Siilliv.uis  Island.  04001628 

Darlington  County 

Oaklya  I'lanlaiion,  Jit.  ol  S.  (.harlestn:!  Kd 
l.SC  :i5)  and  Fix  ket  Rd.  (SC  173). 
DailirsgtoM  vit  inity.  04(H)1630 

TIXAS 

TaiOinl  County 

Norllj  Fort  Wort.'i  High  Sj  hoo!  fiOll  P.irk  .St 
Ii.r:  Worth.  04001627 

ITAH 

Beaver  County 

Ri>iiiriri«— Evrf  HtiDse,  ll.i  W.  Main. 
M:n.-iv\;llf.  ■»4tK»16.,:6 

Millard  County 

lIui.'tMiian   I'ftnr  and  Jt-nsic   Hciiim'    1'.^  W 

(Vnter.  Filln^o'i-.  04001 62.'i 
\ar—  Mall.  .»21  W.  Main  .St..  IMta,  04JKI!h.<?0 

IFR  Doi.  0.5-l>02  Fif.-d  1-1O-05;  8.41  i.;i  ; 
BILLING  CODE  MiO-TO-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-366) 

Certain  Microsphere  Adhesives. 
Process  for  Making  Same,  and 
Products  Containing  Sanne,  Including 
Self-Stick  Repositionable  Notes 

Notice  is  hen^by  given  that,  a!  the 
nM|ue«*t  of  the  complainant,  a 
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1  hearing  in  this  matter  will 
9:00  a.m.  on  January  23, 
Coijrtroom  C  (Room  217).  U.S. 
Trade  Commission 
SQp  E  St.  S.W..  Washington. 


Secre  arv 


shall  publish  this 
Federal  Register. 

V  ary6.  1995. 


Law  fudge. 
Filed  1-10-95;  8:45  am] 


7  I2(M)2-P 


No.  332-32S] 


The  Econoniiic  Effects  of  Significant 


U.S.  Import 
Update 


Restraints:  First  Biannual 


agency: 

Trade  Comn  i 

action: 
update  repoh 


United  States  International 
ission. 

Notie  of  schedule  for  biannual 


Tie 


letter  of  May  15.  1992. 
Un  ted  States  Trade 
esentati  ve  (USTR)  requesting  that 
Commis  ;ion  institute  the  above 

1  ivestigation  also  requested 
Conimission  prepare  biannual 
s.  to  be  submitted  on  the 
dates  of  the 
of  the  first  report.  The  first 
ibmitted  on  November  15, 
the  first  such  update  and 
mitted  to  USTR  by 
).  1995. 


summary: 

from  the 

Repr 

the 

referenced  i 

that  the 

update  repoh 

2-year  armivjersary 

submission 


report  was  s 
1993.  This  i 
it  will  be  su 
November  1 


EFFECTIVE  DfTZ:  December  23.  1994. 


FOR  FURTHEF 
Hugh  Arce 
Economics, 
Commission 
are  advised 
investigatioi 
contacting 
terminal  on 


SUPPLEMENTi  iRY 


requested  in 
15.  1992,  th« 
reports  will 
report,  assesfe 
significant  L 
consumers, 
firms,  on  tht 
of  U.S.  workers 
economic  w  ;lfare 
The  investig  H 
import  restri  ints 
antidumpinj ; 
investigatioi  s 
investigatioiis 

Notice  of 
investigatioi 
Federal  Reg  st 
27063). 


en 


tlie 


INFORMATION  CONTACT:     • 
(202) 205-3234.  Office  of 
J.S.  International  Trade 
Hearing  impaired  persons 
I  hat  information  on  this 
can  be  obtained  by 

Commission's  TDD 
202) 205-1810. 

INFORMATION:  As 
the  USTR's  letter  of  May 
Commission  in  its  update 
as  was  done  in  the  first 
the  economic  effects  of 
S.  import  restraints  on  U.S. 
I  )n  the  activities  of  U.S. 
income  and  employment 
and  on  the  net 
of  the  United  States, 
ion  will  not  include 

resulting  from  final 
or  countervailing  duty 
section  337  or  406 
or  section  301  actions, 
nstitution  of  this 
was  published  in  the 
er  of  June  17,  1992  (57  FR 


Written  Submissions 

The  Commission  does  not  plan  to 
hold  a  public  hearing  in  coiuiection 
with  the  first  biannual  update  of  this 
report.  However,  interested  persons  are 
invited  to  submit  written  statements 
concerning  the  matters  to  be  addressed 
in  the  report.  Commercial  or  financial 
information  that  a  party  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  (Generally,  submission  of 
separate  confidential  and  public 
versions  of  thf>  '•'ibmission  would  be 
appropriate  )  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  §  201 .6  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  made 
available  in  the  Office  of  the  Secretary' 
to  the  Commission  for  inspection  by 
interested  persons.  To  be  assured  of 
consideration,  written  submissions  must 
be  filed  by  June  15,  1995. 

Issued:  January  5. 1995. 

By  order  of  the  Corrunission. 
Donna  R.  Koehnke, 
Secretary: 
|FR  Doc.  95-680  Filed  1-10-95:  8:45  ami 

BILUNG  CODE  7020-02-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32569] 

Burlington  Northern  Railroad 
Company — Construction  and 
Operation  Exemption— Butler  and 
Platte  Counties,  NE 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  Exemption. 

SUMMARY:  Under  49  U.S.C.  10505,  the 
Interstate  Commerce  Commission 
conditionally  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
10901  the  construction  and  operation  by 
the  Burlington  Northern  Railroad 
Company  of  4.3  miles  of  track  and  the 
operation  over  an  additional  1  mile  of 
track,  in  Butler  and  Platte  Counties.  NE. 
DATES:  The  exemption  will  not  become 
effective  until  the  environmental 
process  is  completed.  At  that  time,  the 
Commission  will  issue  a  further 
decision  addressing  the  environmental 
matters  and  establishing  an  exemption 
effective  date,  if  appropriate.  Petitions 
to  reopen  must  be  filed  by  January'  31, 
1995. 


ADDRESSES:  Send  pleadings  referring  to 
finance  Docket  No.  32569  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission,  1201 
Constitution  .'Vvenue.  NW.,  Washington. 
DC  20423;  and  (2)  Petitioners' 
representative;  Pete  M.  Lee,  3800 
Continental  Plaza.  Fort  Worth,  TX 
76102. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon.  (202)  927-5610.  [TDD  for 
the  hearing  impaired:  (202)  927-5721.] 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Interstate  Commerce 
Commission  Building,  1201 
Constitution  Avenue,  NW..  Room  2229. 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.] 

Decided:  December  22.  1994. 

By  the  Commission,  Chairman  McDonald. 
Vice  Chairman  Morgan,  and  Commissioners 
Simmons  and  Owen. 
Vernon  A.  Williams, 
Secretary: 
|FR  Doc.  95-676  Filed  1-10-95:  8:45  ami 

BILLING  CODE  7035-01 -M 


DEPARTMENT  OF  JUSTICE 
Office  of  Justice  Programs 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

[OJP  NO.  1037] 
ZRIN1121-ZA04 

Addendum  to  Proposed 
Comprehensive  Plan  for  Fiscal  Year 
1995 

January  5,  1995 

AGENCY:  U.S.  Department  of  Justice. 
Office  of  Justice  Programs,  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention. 

ACTION:  In  accordance  with  Section 
204(b)(5)(B)  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974,  as 
amended.  42  U.S.C.  5601  et  seq.,  public 
comments  on  the  Office  of  Juvenile 
Justice  and  Delinquency  Prevention's 
Proposed  Comprehensive  Plan  for  Fiscal 
Year  1995.  published  in  the  Federal 
Register  on  December  30,  1994.  are  due 
forty  five  days  from  the  date  of 
publication.  This  notice  provides  the 
due  date  for  comments  on  the  Federal 
Register  Notice.  Volume  59,  No.  250. 
pages  68080-68102. 


DATES:  T  he  due  date  for  submission  of 
public  ( ommf-nts  on  the  Office  of 
juvftnile  Justice  and  Delinquency 
Prevention's  Propo.sed  Co!npr(?hrnsivi» 
Plan  is  Febniar}'  13,  1995. 
ADDRESSES:  All  comments  concerning 
the  Offir.e  of  Juvenile  J\istic(;  and 
Delinquency  Prevention's  Propos'.'d 
Comprehensive  Plan  should  be 
addressed  to  Shay  Bilchik, 
Administrator.  Office  of  Juvimile  Justice 
and  Delinquency  Prevt^ntion.  Rooa.  742, 
633  Indiana  Avenue,  N.W..  Washington. 
D.C.  20531. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Silver.  Informatiim 
Dissemination  and  Planning  Unit.  (202) 
307-0751.  [This  is  not  a  toll-free 
number). 
.Shay  Bilchik, 

Administrator,  C)fprv  n( lnvmrtf  liistici'  tjiid 
nelinquf^niy  Pievention. 
I!  R  DcM  .  95-651  Filed  l-l(>-95;  8.45  ami 
BILUNG  COOC  44>0-1»-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Corps:  Preliminary  Finding  of  No 
Significant  Impact  (FONSI)  for  the  new 
Job  Corps  Center  in  Flint,  Ml 

AGENCY:  Employment  and  Training 

Administration. 

ACTION:  Preliminary  Finding  of  No 

Significant  Impact  (FON.SI)  for  the  new 

Job  Corps  Center  in  Flint,  Michigan. 

SUMMARY:  Pursuant  to  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Part  1500-08)  implementing 
procedural  provisions  of  the  National 
Envirorunental  Policy  Act  (NEPA),  lh«» 
Department  of  Labor.  Employment  and 
Training  Administration,  Office  of  Job 
Corps,  in  accordance  with  20  CFR 
n. 11(d),  gives  notice  that  an 
Environmental  Assessment  (EA)  has 
tieen  prepared  and  the  proposed  plans 
for  thr  establishment  t)f  a  Job  C  orps 
Center  in  Flint.  Michigan,  will  have  ncj 
significant  environmental  impact. 
Pursuant  to  29  CFR  ll.n(d)(l),  this 
Preliminary  Finding  of  No  Significant 
Impact  will  be  made  available  for  public, 
levipw  and  commr-nts  for  thirty  (30) 
days. 

DATES:  Comments  must  be  snbmitled  by 
Febru-i!-y  10,  1995. 

ADDRESSES:  Any  rommentisj  are  to  b«^ 
submitted  to  Lynn  Kotecki,  Employment 
and  rraining  Administration. 
Department  of  Labor,  200  Constitution 
Ave  ,  NW..  Washington,  DC.  20210. 
(202)  2 19-5468, 


FOR  FURTHER  INFORMATION  CONTACT: 
(.opit^s  of  the  EA  and  additional 
information  are  available  to  intere.ste<i 
parties  by  contacting  Cordon  Carlson. 
IJirei.tur,  Region  V  (Five),  Office  of  job 
Corps,  230  South  Dearborn  Street,  Room 
b7t5,  CJiicago,  Illinois,  60604.  (312)  353- 
1311. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  proposed  action  is  to 
(onslnict  a  new  facility  with  a  rampus- 
like  setting.  The  new  center  is  proposed 
as  a  400-student  program,  with  328 
residential  and  72  non-residential 
students.  With  a  total  of  36  single- 
parent  students,  a  comprehensive  on- 
site  t  hild  care  services  cumpennnt  for 
50  { iiildren  is  prescribed  by  the  Military 
Dejjartment  of  Social  fiervices  (DS.S)  and 
(Greater  Flint/Thumb  Area  4C 
,^ss()(.iiilion  (Coinmiuiity  Coordinated 
fihiid  Care)  to  serve  infants,  toddlers, 
prcisf  hoolers.  and  school-aged  children. 

The  proposed  site  location  for  the 
Mint  Job  C;orps  Center  is  a  property 
idi'iitified  as  a  portion  of  Oak 
Technology  Park,  located  at  2400  North 
Saginaw  Street.  Flint,  Genesee  County. 
Michigan.  The  site  comprises  two 
parr  els  of  vacant  \aiid  with  a  total  of 
20.78  acres,  which  are  identified  as 
Parcel  A  with  12.9  acres  and  Parcel  B 
with  7.88  acres.  The  site  is  bordered  by 
North  Saginaw  Street  on  the  west  side 
of  the  property,  Taylor  Street  on  the 
north  side.  North  Boulevard  on  the  east 
side,  and  Newal!  Str«et  on  the  south 
side.  An  east-west  street,  Baker  Strt^et, 
divides  the  two  parcels.  Parcel  A  is  the 
portion  located  north  of  Newall  Street 
and  south  of  Baker  Street;  Parcel  B  is  the 
portion  located  north  of  Baker  Street 
and  south  of  Tavlor  Street.  Access  to  the 
site  can  lie  made  from  any  of  the  streets. 

The  proposed  Flint  Job  Corps  Center 
will  be  a  totally  new  facility  and  will 
consist  of  a  nu;nber  of  buildings  to 
sufficiently  accommodate  student 
opacity.  The  buildings  will  includ«? 
dormitories,  classrooms,  administralivt- 
and  support  facilities.  The  dormitories 
will  consist  of  one  building  for  females, 
one  for  males,  and  one  sinj:!e-parent 
dormitory.  A  child  developiiit  nt  center 
is  included  in  the  project.  Classroom 
spaces  will  be  provided  in  the  education 
building.  There  will  also  be  a 
v(K:ational-educational  building,  a 
cafeteria/culinary  arts  building,  a 
recreation  building,  an  administration 
building,  a  medical/dental  building,  a 
maintenance/warehouse  buildi.'^g  and  a 
building  that  houses  reception/security 
funt:tions.  The  building  areas  are 
projected  to  total  179,700  gross  square 
feet  (GSF).  The  proposed  project  will  l)e 
constructed  in  accordance  with  local 
fire,  building  an  zoning  code 


requirements  and  will  not  adversely 

unpad  the  City  of  Flint  polic<\  fire  or 
emergency  services. 

The  site  is  in  an  area  ul  the  city  that 
is  currently  zoned  heavv  commen  i.tl 
and  limited  manufacturing. 
Establishment  of  a  Job  Corps  Cenl''f  is 
not  prohibited  by  current  zoning. 

An  investigation  of  previous  and 
historical  aclivities  on  or  near  the  site 
identified  some  potential  environmenla! 
com  ems.  A  gasoline  fuel  service  statn>n 
existed  fur  some  40  years  on  Nortl) 
Bouleva.f^d  at  the  corner  of  Baker  .Stn-jt 
Along  North  Saginaw  Stri^ft,  fifteen 
commercial  loc.itions  were  identified:  a 
photography  shop,  printing  company. 
auti)  repair,  new  and  used  car 
dealerships  and  several  other  busines.sr>s 
that  could  warrant  concern  upon 
ext.avation  of  the  site  Most  sp«5i.ifi(  ally, 
an  obsolete  underground  storage  tank 
may  exist  at  thehtcatinn  of  25111-18 
North  Sagir.aw  Street.  These  tonrenis 
could  be  easily  remedied  through  soil 
ti?sting  and.  if  found  nef«ssary.  soil 
remediation  prior  to  excavationyind 
building.  DOL  does  not  believe  that  the 
construction  of  the  Center  will  have  a 
I  ummulative  adverse  impact  on  these 
concerns. 

The  City  water  distribution  system 
serv«;s  the  site  and  is  comprised  of 
underground  water  lines  that  run 
pa.-allt?!  to  the  project  site  on  both  North 
.Saginaw  and  .North  Streets.  Water 
supply  could  be  brought  on  to  the  site 
from  either  of  these  lines.  Each  building 
(  uuld  have  its  own  individual  water 
meter  or  a  single  meter  could  be 
installed  to  serve  all  buildings.  The  (,iiy 
sewage  system  serves  the  site  and  is 
(  omprised  of  underground  sanitary- 
sewer  lines  that  run  parallel  to  the 
project  site  on  North  Saginaw  and  North 
.Streets. 

Storm  water  run-off  from  the 
proposed  buildings  can  be  discharged 
either  to  grade  or  can  be  piped  dirw tly 
to  the  storm  sewer  pipe.  There  are 
underground  storm  sewer  lines  that  run 
parallel  to  the  projec^t  sites  on  the  east 
and  west  boundaries.  The  Center  will 
not  adve.'sely  impact  uprin  any  of  the 
existing  services. 

A  natural  gas  distribution  station  to 
the  south  of  the  project  site  provides  ga^ 
to  the  site  via  an  underground  gas  pipe 
that  runs  along  North  Street.  .\n  8.320 
volts,  three-phase  overhead  dist.ihii'ion 
line,  located  along  North  Street, 
provides  adequate  electricity  t«>  th"  si''- 
The  distribution  system  is  in  good 
condition  and  would  adequatelv 
accomn;r.date  a  required  secondary 
service  to  the  proposed  buildings.  Tht* 
options  of  individual  metering  or  mjilti- 
metering  arr  available.  The  proposed 
Flint  Job  Corps  Center  will  not 
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adversely  affect  emergency  response 
companies,  police  and  fire  services, 
hospital  service  or  the  City's  public 
transportation  system. 

A  public  forum  was  held  on  January 
22, 1994  concerning  the  establishment 
and  location  of  the  Job  Corps  Center. 
Approximately  200  people  were  in 
attendance  at  the  meeting  representing 
over  30  agencies,  members  of  the  clergy, 
community  members,  neighborhood 
organizations,  businesses  and  elected 
officials.  The  proposal  to  site  a  new  Job 
Corps  Center  in  the  City  of  Flint  was 
strongly  supported  by  the  people  in 
attendance  at  the  forum. 

Analysis  of  the  following  three 
alternatives  were  made:  (1)  The  "No 
Build"  alternative;  (2)  the  "Alternative 
Sites"  alternative;  and  (3)  the  "Continue 
as  Proposed"  alternative.  The  "No 
Build"  alternative  implies  that  the 
Department  of  Labor  would  not  proceed 
with  the  proposed  Center  in  the  Flint 
Area.  Although  this  would  result  in  no 
environmental  impact  upon  the  area, 
the  socioeconomic  loss  to  the  City  of 
Flint  would  be  significant.  Alternative 
sites  in  Saginaw  and  Ann  Arbor, 
Michigan  were  considered  by  the 
Department  of  Labor  for  the  new  Job 
Corps  Center  site,  but  did  not  meet  the 
minimum  selection  criteria  for  locating 
a  new  Job  Corps  Center.  The  "Continue 
as  Proposed"  alternative  (preferred 
alternative)  means  that  the  site  will  be 
developed  to  provide  facilities  and  a 
setting  for  the  Flint  Job  Corps  Center  in 
Flint.  Michigan. 

Based  on  the  information  gathered 
during  the  preparation  of  the  EA  for  the 
Department  of  Labor,  Employment  and 
Training  Administration,  the  Office  of 
Job  Corps  finds  that  the  location  of  the 
Flint  Job  Corps  Center  at  the  proposed 
site  will  not  cause  any  significant 
impact  on  the  environment  and. 
therefore,  recommends  that  the  project 
continue  as  proposed.  This  proposed 
action  is  not  considered  to  be  highly 
controversial. 

Dated  at  Washington,  DC.  this  23rd  day  of 
December  1994. 

Peter  E.  Rell, 

Director  of  Job  Corps. 

[FR  Doc.  95-671  Filed  1-10-95;  8:45  ami 

BILLING  CODE  4S10-^)0-M 


Job  Corps:  Preliminary  Finding  of  No 
Significant  Impact  (FONSI)  for  tf)e  New 
Job  Corps  Center  In  Ft  Devens,  MA 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Preliminary  Finding  of  No 
Significant  Impact  (FONSI)  for  the  New 


Job  Corps  Center  in  Ft.  Devens. 
Massachusetts.  ^ 

SUMMARY:  Pursuant  to  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Part  1500-08)  implementing 
procedural  provisions  of  the  National 
Environmental  Policy  Act  (NEPA),  the 
Department  of  Labor,  Employment  and 
Training  Administration,  Office  of  Job 
Corps,  in  accordance  with  29  CFR 
11.11(d),  gives  notice  that  an 
Environmental  Assessment  (EA)  has 
been  prepared  and  the  proposed  plans 
for  the  establishment  of  a  Job  Corps 
Center  on  a  portion  of  former  Ft. 
Devens,  Massachusetts,  will  have  no 
significant  environmental  impact,  and 
this  Preliminary  Finding  of  No 
Significant  Impact  (FONSI)  will  be 
made  available  for  public  review  and 
comment  for  a  period  of  30  days. 
DATES:  Comments  must  be  submitted  by 
February  10, 1995. 

ADDRESSES:  Any  comment(s)  are  to  be 
submitted  to  Lynn  Kotecki,  Employment 
and  Training  Administration. 
Department  of  Labor,  200  Constitution 
Ave.  NW.,  Washington,  DC.  20210.  (202) 
219-5468. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  EA  and  additional 
information  are  available  to  interested 
parties  by  contacting  Albert  Glastetter, 
Director,  Region  I  (One),  Office  of  Job 
Corps,  One  Congress  Street,  11th  Floor. 
Boston.  Massachusetts.  02114.  (617) 
565-2167. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  site,  located  in  the  abandoned 
Verbeck  Housing  Complex  on  Ft. 
Devens.  Massachusetts,  is  comprised  of 
thirty-five  (35)  acres.  The  site  is  part  of 
the  larger  Ft.  Devens  complex  which 
consists  of  approximately  9,300  acres, 
but  which  is  to  be  downsized  pursuant 
to  a  recommendation  by  the  Defense 
Base  Realignment  and  Closure 
Committee.  Ft.  Devens  has  served  its 
military  role  since  1917.  The  proposed 
site  is  located  in  the  Main  Post  of  Ft. 
Devens,  bordered  by  West  Main  Street 
to  the  north,  and  the  Town  of  Ayer  to 
the  east. 

Prior  to  initiating  the  proposed  action, 
the  Verbeck  Housing  Complex  is 
scheduled  to  be  razed,  along  with 
ancillary  facilities  that  currently  occupy 
the  site.  Following  the  demolition,  the 
proposed  Job  Corps  Center  would  be 
constructed  to  accommodate  400  full- 
time  residential  students  with 
dormitories,  educational/vocational 
facilities,  food  service  facilities, 
medical/dental  facilities,  administrative 
offices,  storage  and  support. 
Approximately  201.200  gross  square  feet 
of  new  structures  is  planned.  The 


proposed  project  will  be  constructed  in 
accordance  with  local  fire,  building,  and 
zoning  code  requirements  and  will  not 
adversely  impact  local  police,  fire,  or 
emergency  services. 

The  site  is  located  in  a  rural/suburban 
setting  with  substantial  open  space 
extending  in  all  directions.  To  the  north, 
across  West  Main  Street,  in  Ayer, 
Massachusetts  is  a  substantial  wetland. 
To  the  east  is  a  wooded  hill  and  to  the 
west  are  large,  grassy  fields.  Towards 
the  south  are  playgrounds  that  surround 
an  elementary  school  that  is  part  of  Ft. 
Devens. 

The  new  facilities  associated  with  the 
Job  Corps  would  make  use  of  an  existing 
roadway  network  and  infrastructure 
such  as  water  and  sewer  lines, 
telephone  poles,  and  stormwater 
drainage  systems.  The  razing  operation 
will  include  removal  of  all  asbestos 
materials,  lead-based  paints, 
underground  storage  tanks,  and 
contaminated  soils  resulting  from  earlier 
fuel  oil  spills  as  required  by  local,  state 
and  federal  laws.  Conversion  of  this  part 
of  Ft.  Devens  to  a  Job  Corps  Center 
would  be  a  positive  asset  to  the  area  in 
terms  of  environmental  and 
socioeconomic  improvements  and  long- 
term  productivity.  The  Job  Corps 
program,  which  will  provide  basic 
education,  and  vocational  skills 
training,  work  experience,  counseling, 
health  care  and  related  support  services, 
is  expected  to  graduate  students  who  are 
ready  to  participate  in  the  local 
economy  that,  with  the  loss  of  Ft. 
Devens  as  a  significant  employer,  is 
expected  to  realize  an  increase  in 
demand  for  employment. 

The  proposea  project  would  have  no 
significant  adverse  impact  on  any 
natural  system  or  resource.  The  existing 
buildings  that  will  be  removed  are  not 
designated  "historically  significant"  and 
the  site  includes  no  areas  of 
archaeological  significance. 
Construction  of  new  Job  Corps  Center 
buildings  will  not  adversely  impact  the 
existing  environment  including  surface 
water,  groundwater,  woodlands, 
wetlands,  threatened  and  endangered 
species  in  the  Ft.  Devens  area  because 
operational  activities  associated  with 
the  proposed  project  do  not  represent  a 
significant  change  fi-om  the  historical 
use  of  the  Verbeck  site  as  a  residential 
area.  A  short-term  impact  from 
construction,  such  as  fugitive  dust 
emissions,  will  be  mitigated  through  the 
use  of  dust  suppression  techniques, 
thereby  reducing  dust  exposure  to  areas 
in  the  vicinity  of  the  proposed 
construction  sites.  The  expected  base- 
wide  remediation  of  contamination, 
currently  underway  by  the  U.S.  Army, 
both  in  the  Verbeck  site  and  throughout 


Ft.  Devens,  would  minimize  impacts 
from  existing  sources  of  contamination 
upon  the  natural  systems  and  resources. 

Based  upon  preliminary  analysis,  no 
significant  levels  of  radon  exist  on  site. 
Water  quality  of  both  the  Ft.  Devens 
water  supply  and  the  adjoining  Town  of 
Ayer  water  supply  document  no  levels 
of  lead  present  in  the  drinking  water. 
An  asbestos  assessment  of  the  existing 
building  complex  is  currently  underway 
and  all  asbestos  will  be  removed  in 
accordance  with  all  applicable  local, 
state,  and  federal  safety  and  health  laws, 
when  the  buildings  are  razed. 
Leadbased  paint,  abandoned 
underground  storage  tanks,  and 
contaminated  soils  will  be  similarly 
removed  when  the  site  is  demolished. 

The  proposed  project  would  have  no 
significant  adverse  impact  upon  current 
air  quality,  noise  levels,  and  lighting. 
Air  quality  is  good  in  the  area  and  the 
proposed  project  would  not  be  a  source 
of  air  emissions.  Operational  noise 
levels  of  the  project  are  consistent  with 
rural/suburban  areas  and,  with  the 
exception  of  the  construction  period, 
would  not  be  source  of  additional  noise 
in  the  area.  Finally,  street  lights  for  the 
proposed  project  can  be  modified  in  the 
final  design  to  ensure  levels  of 
illumination  consistent  with  those  in 
the  surrounding  area. 

The  proposed  project  would  have  no 
significant  adverse  impacts  upon  the 
existing  infrastructure  represented  by 
water,  sewer  and  stormwater 
systems. Adequate  water  is  available  to 
the  site  through  the  Ft.  Devens  water 
supply  system  or  that  of  the  nearby 
Town  of  Ayer.  Stormwater  runofT  is 
accommodated  by  an  in-place  system 
that  can  be  improved  with  minimal 
repairs.  The  sanitary  sewer  collection 
system  is  in  place  and  deemed  to  be 
adequate.  Wastewater  treatment  can  be 
achieved  at  the  nearby  Ft.  Devens 
Wastewater  Treatment  Plant  or  the 
TowTi  of  Ayer's  Treatment  Plant  once 
those  facilities  have  met  the  state 
regulations  for  treatment  and 
discharge — activities  that  are  currently 
underway. 

The  proposed  site  has  an  abundance 
of  electrical  power  and  natural  gas 
delivered  to  its  boundaries,  but  would 
require  installation  of  new  distribution 
systems  to  bring  all  facilities  up  to 
codes.  The  proposed  demands  on 
electric  power  and  natural  gas,  however, 
are  not  expected  to  have  a  significant 
adverse  impact  on  the  environment. 
Similarly,  traffic  behavior  patterns  are 
not  expected  to  change  as  a  result  of  the 
proposed  project;  the  main  intersection 
(Verbeck  Gate)  would  continue  to 
provide  an  adequate  level  of  service 


onto  West  Main  Street,  so  no  significant 
adverse  impact  is  expected. 

•Jt  is  not  anticipated  that  the  proposed 
site  will  have  a  significant  adverse 
impact  upon  the  local  medical, 
emergency,  fire  and  poUce  facilities,  all 
of  which  are  located  in  the  Town  of 
Ayer.  which  is  within  one  mile  of  the 
proposed  site.  The  existing  facilities 
will  be  adequate  to  address  normal 
emergencies;  however,  they  can  be 
supported,  if  necessary,  by  other 
medical  facilities  such  as  the  seven 
hospitals  located  within  a  fifteen-mile 
radius  of  the  site.  There  are  additional 
emergency,  fire  and  police  facilities  in 
the  neighboring  towns  of  Harvard  and 
Shirley,  and  in  Ft.  Devens  itself. 

The  proposed  project  would  not  have 
a  significant  adverse  effect  on  the 
surrounding  community,  which  is 
characterized  by  a  diverse  ethnicity  and 
offers  an  abundance  of  recreational, 
educational  and  cultural  opportunities. 
Similarly,  the  proposed  project  would 
not  have  a  significant  adverse  impact  on 
demographics  and  socioeconomic 
characteristics  of  the  area.  Rather,  the 
implementation  of  a  Job  Corps  Center  on 
the  proposed  site  will  help  to  fill  a  void 
created  by  the  closure  of  Ft.  Devens  bv 
providing  jobs  and  educational 
opportunities  for  local  residents. 

A  public  forum  was  held  in  Fort 
Devens  on  February  2,  1994.  There  was 
voiced  strong  support  from  the  Towns 
of  Ayer.  Harvard,  and  Shirley  for  the 
proposed  project.  All  towns  were  in 
favor  of  siting  a  Job  Corps  Center  on  Fort 
Devens.  and  concluded  that  the  Job 
Corps  program  is  a  very  worthwhile 
Program  and  would  benefit  the  area  as 
a  whole 

The  alternatives  considered  in  the 
preparation  of  the  EA  were:  (1)  The  "No 
Build"  alternative,  (2)  the  "Alternative 
Sites"  alternative,  and  (3)  the  "Continue 
as  Proposed  '  alternative.  The  "No 
Build"  alternative  is  considered 
inadequate  because  it  would  require 
fitting  the  Job  Corps  program  into  an 
existing  building  complex  that  is  ill- 
equipped  for  its  intended  use  and.  due 
to  its  age.  is  characterized  by  old.  cut- 
of-date  systems  and  potential  sources  of 
environmental  contamination  (e.g. 
asbestos,  lead-based  paint, 
contaminated  soils).  Alternative 
locations,  meanwhile,  are  determined  to 
be  not  available  because  all  locations 
were  originally  evaluated  through  a 
formal  rating  process  nationwide  before 
selecting  the  Ft.  Devens  site.  The 
Proposed  Project  meets  both  the  goals  of 
the  Job  Corps  and  the  location 
requirements.  After  construction,  the 
new  facilities  would  be  suitable  for  their 
intended  purpose  in  the  Job  Corps,  and 
would  be  envirorunentally  safe  and 
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with  current  building  codes 
practices. 

the  information  gathered 
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Cenler  at  the  former  Verbeck 
ex  on  Ft.  Devens. 
,  will  not  cause  any 
impact  on  the  environment 
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Job  Corps:  Preliminary  Finding  of  No 
Significant  Impact  (FONSI)  For  the  New 
Job  Corp^  Center  in  Homestead,  FL 

AGENCY:  Enployment  and  Training 
.\dministrition.  Labor. 

ACTION:  Pr  sliminary  Finding  of  No 
Significan  Impact  (FONSI)  for  the  New 
lob  Corps  Zenter  in  Homestead.  Florida. 
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'ursuant  to  the  Council  on 

1  Quality  Regulations  (40 
500-08)  implementing 
provisions  of  the  National 
Policy  Act  (NEPA),  the 
t  of  Labor,  Employment  and 
inistration.  Office  of  Job 
i  ccordance  with  29  CFR 
ives  notice  that  an 

1  Assessment  (EA)  has 
red  and  the  proposed  plans 
ishment  of  a  Job  Corps 
Homestead  Air  Force  Base. 
Florida,  will  have  no 
environment  impact. 
29  CFR  11.11(d)(1),  this 
y  Finding  of  No  Significant 
1  be  made  available  for  public 
comment  for  thirty  (30) 
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Cojnments  must  be  submitted  by 
0, 1995. 

:  Any  comment(s)  are  to  be 
to  Lynn  Kotecki,  Employment 
Train  ng  Administration, 

t  of  Labor,  200  Constitution 
.  Washington.  DC,  20210, 
5468. 


FURTl*R  INFORMATION  CONTACT: 
he  EA  and  additional 

mati(  n  are  available  to  interested 
contracting  Mr.  Melvin  R. 
rector.  Region  IV  (Four), 
Jt)b  Corps,  1371  Peachtree 


Street,  NE.,  room  405.  Atlanta,  Georgia. 
(404) 347-3178. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  action  is  to  add  a  Job 
Corps  Center  with  472  residential 
students  to  the  Homestead  area.  The 
current  buildings  are  adaptable  for  this 
purpose  and  offer  the  necessary 
facilities  for  the  Job  Corps  program  to 
provide  basic  education,  vocational 
skills  training,  work  experience, 
counseling,  health  care,  and  related 
support  services.  This  new  center  will 
make  constructive  changes  to  existing 
Homestead  Air  Force  Base  facilities  for 
dormitories,  recreational,  medical/ 
dental,  and  administrative  services, 
educational  and  vocational  training,  and 
storage  space  that  is  consistent  with  Job 
Corps  guidelines  and  center  needs. 

The  proposed  sites,  located  in  the 
former  recreational  area  of  the 
Homestead  .Vir  Force  Base,  is  comprised 
of  approximately  thirty-five  (35)  acres  in 
the  center  of  the  2.900  acre  Homestead 
Air  Force  Base.  The  proposed  site  is 
bisected  by  Bougainvillea  Boulevard 
and  bordered  by  St.  Lo  Boulevard  to  the 
south  and  east,  and  St.  Mazaire 
Boulevard  to  the  north.  Twelve  (12) 
buildings  currently  occupy  the  site.  The 
propose  site  includes  paved  asphalt 
parking  lots,  concrete  sidewalks,  and 
grass  areas. 

The  United  States  Air  Force 
developed  and  utiHzed  the  Homestead 
Air  Force  Base  from  1942-1945,  and 
1956-1992.  During  the  course  of  World 
War  II,  the  Homestead  Air  Force  Base 
operated  as  a  scheduled  stopping  point 
for  air  routes  and  a  large  training  facility 
for  fighter  pilots.  Due  to  a  major 
hurricane  that  damaged  much  of  the 
Homestead  Air  Force  Base,  it  was 
unused  by  the  military  from  1946 
through  1955.  In  1955  many  of  the 
sections  were  rebuilt  and  the  Homestead 
Air  Force  Base  continued  to  operate  as 
a  training  and  tactical  air  force  facility 
until  August  24. 1992,  when  the 
Homestead  Air  Force  Base  was 
significantly  damaged  by  the  impact  of 
Hurricane  Andrew.  The  reuse  of  the 
Homestead  Air  Force  Base,  with  a 
reduced  military  presence,  has  been 
proposed.  Approximately  one-third  of 
the  Homestead  Air  Force  Base  will  be 
used  for  military  reserve  training.  The 
remainder  of  the  Homestead  Air  Force 
Base  will  be  converted  for  other 
purposes,  such  as  public  parkland  and 
projects  like  the  Job  Corps.  Currently, 
the  majority  of  the  Homestead  Air  Force 
Base  is  unoccupied  as  a  result  of 
Hurricane  Andrew.  Having  been  used 
for  military  purposes  only,  the  site  is 
not  currently  zoned.  As  a  direct  transfer 


to  another  Federal  entity,  rezoning  will 
not  be  required. 

The  United  States  Air  Force 
historically  has  used  the  proposed  site 
for  residential,  recreational,  and  retail 
purposes.  The  majority  of  the  buildings 
proposed  for  reuse  were  utilized  for  the 
same  proposed  purposes  by  the  United 
States  Air  Force  with  the  exception  of 
Building  656,  which  was  utilized  for 
residential  purposes;  Building  902B, 
which  was  utilized  for  recreational 
purposes;  and  Building  914,  which  was 
utilized  as  the  base  exchange.  Those 
buildings  which  are  proposed  for 
similar  uses  by  the  Job  Corps  include 
medical  and  dental  offices  for  Building 
656,  administrative  offices  for  Building 
902B,  and  storage  and  vocational 
training  for  Building  914. 

According  to  the  1990  census. 
162.483  people  resided  in  the  South 
Dade  area,  including  26,866  in  the  city 
of  Homestead  and  5,806  in  Florida  City. 
The  population  in  South  Dade  in  1990 
was  predominantly  Caucasian  (70%), 
with  Hispanics  representing  the  largest 
minority  group  (32%).  The  population 
of  the  South  Dade  area  has  decreased 
dramatically  due  to  the  impacts  of 
Hurricane  Andrew.  Post-hurricane 
census  information  is  not  available  at 
this  time. 

Ample  community  services  are 
available  in  the  South  Dade  area. 
Recreational  facilities  will  be  available 
at  the  site  and  a  number  of  large  parks 
are  located  within  nine  (9)  miles  of  the 
Homestead  Air  Force  Base.  Power  to  the 
site  is  provided  by  the  Florida  Power  & 
Light  (FP&L)  company.  Telephone 
service  is  provided  by  Southern  Bell 
Company. 

The  water  and  sewer  is  supplied  by 
the  Metro-Dade  County  Water  and 
Sewer  Authority.  There  is  no  solid 
waste  disposal  at  the  site.  All  non- 
hazardous  solid  waste  is  removed  by 
contractors  and  taken  off-site  for 
disposal  in  the  South  Dade  landfill. 
Police  and  fire  protection,  rescue  and 
emergency  services  will  be  provided  by 
Metro-Dade.  The  nearest  hospital  to  the 
site  is  the  SMH  Homestead  Hospital, 
located  approximately  three  (3)  miles  to 
the  west  of  the  site.  Because  of  abundant 
public,  community,  and  emergency 
services  in  the  Homestead  area,  the 
implementation  of  the  Job  Corps  on  the 
proposed  site  will  not  adversely  impact 
the  use  of  the  above-mentioned  services. 

Natural  resources  in  the  South  Florida 
area  are  abundant.  Although  wetlands 
are  not  present  at  the  proposed  Job 
Corps  site,  a  number  of  Army  Corps  of 
Engineer  jurisdiction  wetlands  are 
present  within  one-quarter  mile  of  the 
site.  However,  the  proposed  reuse  of  the 
Homestead  Air  Force  Base  for  Job  Corps 


Center  activities  will  not  have  any 
impact  upon  nearby  wetlands.  The 
Everglades  National  Park,  Big  Cypress 
Preserve,  and  other  national  parks  are 
located  in  the  South  Florida  area. 
However,  the  site  is  not  located  in  any 
national,  state,  or  local  protected  area. 
No  endangered  species  are  known  to 
reside  at  the  site,  although  transient 
birds  may  be  seen.  The  proposed  use 
has  no  significant  impact  on  any  natural 
systems  or  resources.  The  existing  site 
and  buildings  at  the  proposed  Job  Corps 
Center  location  are  not  designated  as 
"historically  significant"  and  no  areas  of 
archaeological  significance  are  present. 
The  activities  of  the  proposed  Job  Corps 
Center  are  not  of  a  contaminant- 
generating  nature.  The  geologic,  water, 
and  climatic  characteristics  of  the 
general  vicinity  of  the  site,  coupled  with 
the  historically  known  land  use. 
minimizes  the  site's  potential  to  be 
contaminated  from  possible  off-site 
sources  and  farther  minimizes  the 
impact  of  contamination. 

During  the  EA,  environmental 
concerns  associated  with  former  fuel 
storage  were  noted.  A  number  of 
underground  diesel  storage  tanks  were 
removed  from  the  site  in  April  1994 
Tank  Closure  Assessment  Reports 
detailing  the  results  of  soil  and 
groundwater  sampling  were  not 
submitted  to  the  Dade  County 
Department  of  Environmental  Resources 
Management  (DERM)  as  of  May  19. 
1994.  Any  contamination  detected  from 
the  underground  storage  tank  could  be 
assessed  and  remediated  without 
adversely  impacting  the  renovations  or 
future  use  plans. 

Elevated  levels  of  radon  were  detected 
in  one  of  the  buildings;  thus,  complete 
radon  testing  is  recommended.  The 
determination  of  a  need  for  remediation 
will  be  based  upon  the  radon  testing 
results.  Any  radon  remediation 
conducted  will  be  in  accordance  wi'.h 
applicable  local,  st.3fe.  and  federal 
regulations.  Four  (4)  of  the  structures 
contain  asbestos  that  will  require 
abatement.  Asbestos  has  already  been 
abated  from  other  structures  at  the 
proposed  site.  The  abatement  of 
asbestos  will  be  performed  by  a 
qualified  asbestos-abatement  contractor 
in  accordance  with  applicable  local, 
state  and  federal  regulations  including 
those  of  the  Occupational  Health  and 
Safety  Administration.  No  data  is 
available  for  the  lead  content  of  paint  in 
the  buildings  constructed  prior  to  1978; 
the  majority  of  the  structures  exhibited 
peeling  and  chipping  paint.  Procedures 
for  the  contairunent  and  removal  of 
lead,  if  deemed  necessary,  will  be 
prepared  by  a  qualified  lead-abatement 
contractor  and  will  be  properly 


managed  during  any  future  construction 
activities  in  accordance  with  applicable 
federal,  state,  and  local  regulations. 
Testing  of  the  drinking  water  systems, 
apart  from  a  bascwide  program,  has  not 
been  conducted.  The  underground  and 
aboveground  storage  tanks  may  require 
additional  investigation.  These  items  are 
addressed  in  the  EA. 

Dade  County  regulations  require  low- 
noise  levels  from  11  p.m.  to  6  a.m.  in 
the  areas  near  the  city  of  Homestead. 
Noise  levels  generated  from  the 
facilities'  standard  air  conditioning 
units  and  other  equipment  are 
consistent  with  Dade  County 
regulations.  Short-term  impact  from 
additional  noise  will  occur  during 
construction  activities.  Because 
construction  activities  related  to 
development  of  the  new  Job  Corps 
Center  in  Homestead  will  take  place 
during  normal  working  hours,  and  the 
use  of  sound  control  devices  and 
muffled  exhau.st  on  all  noise-generaiing 
construction  equipment  will  be 
required,  additional  noise  levels 
generated  by  the  renovation  of  the  Site 
will  be  short  term  and  will  not 
adversely  impact  the  city  of  Homestead 
and  any  surrounding  areas.  The 
proposed  action  will  comply  with  all 
City  noise  ordinances,  permit 
requirements,  and  related  building 
codes.  The  use  of  appropriate 
techniques  to  minimize  construction 
dust  emissions  will  mitigate 
construction-related  air  pollution 
concerns. 

Lighting  will  be  installed  at  the 
facility  to  replace  that  destroyed  by 
Hurricane  Andrew.  The  lighting  will  be 
constructed  in  accordance  with  local 
requirements  and  will  not  adversely 
impact  surrounding  areas. 

Water  is  available  to  the  site  through 
municipal  lines.  Stormwater  runoff  is 
discharged  to  catch  basins  in  the 
parking  ares  and  canals  located  along 
t!ie  sides  of  the  roads.  Sanitar\'  wastes 
are  accommodated  by  discharge  to 
municipal  sewers.  Based  on  the  nature 
of  the  proposed  construction  acti\ities 
at  the  site,  stormwater  quality  will'not 
be  significantly  impacted. 

An  abundance  oi  water  and  electrical 
power  are  available  to  easily  serve 
facilities  this  size  and  those  that  are 
substantially  larger.  The  reuse  of  the  site 
will  not  increase  utility  loads  to  above 
pre-hurricane  levels.  Although  the 
proposed  project  will  cause  a  slight 
area-wide  increase  in  traffic,  this 
increase  in  traffic  is  not  expected  to 
adversely  affect  traffic  flow  on 
immediately  neighboring  streets  The 
extension  of  an  existing  bus  route  to 
include  the  site  is  proposed  and  it  is  not 
anticipated  lo  significantly  alter  the  bus 


scheduling  in  the  area.  There  currently 
is  a  bus  stop  less  than  one  (1)  mile  from 
the  site.  The  bus  service  offers  readily 
available  transportation  between  the  site 
and  the  City  of  Homestead.  The  Florida 
Turnpike  is  also  located  near  the  site, 
allowing  easy  access  to  the  Florida  Keys 
or  Miami  areas. 

A  public  meeting  regarding  the 
location  of  a  new  Job  Corps  Center  at  the 
Homestead  Air  Force  Base  was 
conducted  on  February  2, 1994. 
Representatives  of  the  Office  of  Job 
Corps  and  Metro-Dade  presented  a 
description  of  the  proposed  project. 
Community  leaders  were  given  an 
opportunity  to  comment  on  the  project 
and  ask  questions.  All  of  the  public's 
responses  were  positive,  with 
community  organizations  extolling  the 
benefits  that  the  proposed  Job  Corps 
Center  would  have  on  the  rebuilding 
efforts  in  South  Dade  and  employmf  ri;    • 
opportur.ities  for  the  youth  in  llie  area 
A  number  of  groups,  including  schools 
and  local  labor  organizations,  expressed 
a  desire  to  work  closely  with  the  new 
|ob  Corps  Center. 

The  alternatives  conside.'ed  in  the 
preparation  of  the  EA  were:  (1)  The  "No 
Build  "  alternative'.  (2)  the  ■'Alternative 
Sites"  alternative,  and  (3)  the  "Continue 
as  Proposed"  alternative.  Choosing  the 
"No  Build"  means  that  the  Department 
of  Labor  would  not  proceed  with  plans 
for  development  of  the  proposed  Job 
Corps  Center  in  the  city  of  Montgome,'\ 
Although  the  "No  Build"  alternate e 
would  result  in  no  environmental 
impact  upon  the  area,  it  would  deny  the 
young  adults  of  this  area  a  unique 
opportunity,  as  well  as  deny  the  local 
community  an  opportunity  to 
socioeconomically  benefit  from  the 
establishment  of  a  new  )ob  Corps 
Center.  A  former  mental  hospital  in 
Boward  County  was  considered  as  an 
alternate  site  for  the  new  Job  Corps 
Center,  but  did  not  meet  the  minimum 
selection  criteria  for  locating  new  Job 
Corps  Centers.  The  opportunity  lo 
expand  the  job  Corps  program  to  the 
Homestead  area  will  aid  in  the 
rebuilding  efforts  of  the  community  and 
allow  for  the  substantial  expansion  of 
current  programs  now  offered  in  Miairii. 
The  potential  for  a  new  facility  and 
improved  ser\ice  afforded  by  the 
proposed  action,  as  well  as  the  finding 
that  the  proposed  action  would  not  po^e 
any  significant  adverse  environmentel 
impacts,  indicate  that  the  proposed 
reuse  and  renovation  of  the  site  is  the 
preferred  alternative. 

Based  on  the  information  gathered 
during  the  preparation  of  the  EA  for  the 
Department  of  Labor,  Employment  and 
Training  Administration,  the  Office  of 
Job  Corps  finds  that  the  establishment  '  f 
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of  Long  Beach.  This  new  Job  Corps 
Center  will  serve  300  residential 
students  and  20  non-resident  students, 
for  a  total  of  320  students,  as  well  as 
approximately  70  full-time,  day  and 
night  staff. 

Development  of  the  proposed  Job 
Corps  Center  will  require  demolition  of 
the  110  decommissioned  units  of 
approximately  151.250  square  feet  for 
construction  of  approximately  160.100 
square  feet  of  new  facilities.  The  new 
Job  Corps  Center  facilities  will  feature 
one-story  buildings,  including 
administrative  and  medical  support 
buildings;  educational,  library  and 
instruction  buildings;  dormitory 
buildings:  a  food  service  building  and  a 
one-story  gymnasium  structure. 

The  project  site  is  accessible  from  the 
surrounding  region  via  Willow  Street  to 
the  north.  Pacific  Coast  Highway  to  the 
south.  Long  Beach  Freeway  (Freeway 
710)  to  the  east.  Terminal  Island 
Freeway  to  the  west,  as  well  as  from  the 
various  existing,  non-public  internal 
streets.  The  project  site  is  located  in  a 
primarily  residential  section  of  Long 
Beach,  although  there  are  several 
commercial  developments  along  Pacific 
Coast  Highway  and  Santa  Fe  Avenue. 
Heavy  industrial  development  including 
railroad  and  oil  refining  operations  are 
situated  west  and  adjacent  to  the 
Terminal  Island  Freeway. 

The  Long  Beach  project  site  is  not 
located  within  an  environmentally 
sensitive  area.  The  proposed  action  will 
not  have  any  significant  adverse  impacts 
on  any  prime  agricultural  lands,  soils,  or 
related  designated  land  conservation 
programs,  development  of  mineral 
resources,  or  on  any  unique  topography. 

There  are  no  surface  hydrological 
features  present  on  the  site  such  as 
drainage  swales,  intermittent  streams, 
wetlands,  and/or  ground  water 
production  or  related  injection  wells. 
The  proposed  action  will  not  involve 
the  storage  or  on-site  use  of  major 
quantities  of  hazardous  chemicals. 
Project  development  will  not  have  any 
adverse  impacts  on  subsurface 
hydrogeological  resources. 

Project  development  will  result  in 
insignificant  storm-water  related  runoff. 
An  on-site  storm  water  discharge  permit 
will  be  secured  to  insure  management  in 
compliance  with  state  and  local 
requirements.  The  proposed  action  is 
not  expected  to  produce  any  significant 
adverse  drainage  effect  on  adjacent 
property  or  any  overloading  of  the 
public  storm  water  drainage  system. 

All  new  construction  must  conform  to 
the  Uniform  Building  Code  which 
includes  establishing  compatible 
building  pad  elevations  and  structural 
designs  which  inherently  mitigate 


seismic  impacts,  flood  hazards  and 
related  impacts  to  an  acceptable  risk. 
This  is  considered  to  be  a  significant 
beneficial  improvement  over  existing 
conditions.  No  significant  adverse  flood- 
related  impacts  or  geologic-related 
impacts  are  anticipated. 

Based  on  historic  aerial  photographs, 
personal  interviews,  visual  site 
reconnaissance,  and  reviews  of  available 
public  and  EPA-required  listings  of 
hazardous  sites,  there  appears  to  be  no 
current  or  past  hazardous  waste  sources 
within  the  Long  Beach  site. 

Existing  structures  have  asbestos,  lead 
paint,  and  potential  PCB's  present  on- 
site.  However,  all  contaminated 
materials  will  be  removed  and  disposed 
of  in  accordance  with  applicable  local, 
state,  and  federal  laws. 

The  development  of  the  Proposed 
Action  will  generate  approximately  25 
percent  less  vehicular  trips  and 
associated  automobile  emissions  than 
that  of  recent  conditions,  which  is 
considered  to  be  a  significant  beneficial 
improvement  over  existing  conditions. 
Metropolitan  bus  service  has  sufficient 
capacity  to  handle  any  increase  in 
public  transit  generated  by  the  proposed 
action. 

Demolition  and  development  will 
generate  temporary  short-term  adverse 
dust  and  particulate  matter  during 
project  construction  activities.  However, 
maximum  daily  emission  peaks  would 
occur  only  intermittently  during  the 
construction  cycle  and  air  emissions 
will  cease  upon  completion  of  the 
estimated  9-month  construction  period. 
All  applicable  regulations  will  be 
complied  with  to  insure  specific 
mitigation  efforts. 

Demolition,  site  preparation,  and 
construction  is  expected  to  generate 
average  on-site  noise  levels  of  65  to  95 
dba  with  intervening  quieter  periods. 
These  levels  are  not  considered  to  be 
severe  or  present  a  health  risk,  as  noise 
levels  tend  to  reduce  significantly  at 
distances  greater  than  100  feet.  The 
presence  of  the  existing  12-foot  high 
concrete  wall  lessens  off-site 
construction  noise  for  residential 
properties  located  to  the  northeast  of  the 
project  site.  The  proposed  action  will 
comply  with  all  City  noise  ordinances 
and  related  building  codes. 

Due  to  a  decrease  in  the  number  of 
vehicle  trips  because  of  a  reduced  on- 
site  population  and  the  increased  use  of 
public  transit  and  car  pooling  ovei 
previous  site  area  conditions,  the  new 
job  Corps  Center  would  generate 
significantly  less  peak  and  average  noise 
ambience  levels  over  previously  existing 
site  conditions.  This  is  considered  to  be 
an  improvement  over  previously 


existing  local  noise  ambienw 
conditions. 

There  is  existing  area  and  security 
lighting  on  the  project  site,  which 
currently  presents  no  significant  light  or 
glare  effects  because  of  the  site  interior 
and  the  remote  location  within  the 
Cabrillo  family  housing  area.  The  Job 
Corps  Center  will  feature  new  facility 
area  and  security  lighting  on  the  project 
site.  Lighting  impacts  bom  the  proposed 
action  upon  off-site  areas  are  expet;ted 
to  decrease  over  existing  conditions 
because  the  campus  site  design  will 
feature  more  modem,  low  intensity 
lighting  fixtures.  This  is  considered  lo 
be  a  beneficial  improvement  over 
previously  existing  local  lighting 
ambience  conditions. 

There  are  no  rare  or  ondangere<I  flora 
or  fauna  species  known  to  exist  on  the 
project  site.  Although  development  of 
the  project  will  remove  existing  non- 
native  residential  landscaping,  forcing 
existing  urban  animal  species  to  relocate 
to  adjacent  areas,  the  proposed  site 
design  will  feature  California  native 
flora  species  designed  to  attract  desired 
fauna. 

The  proposed  action  will  result  in  a 
15.9  percent  decrease  in  population 
over  previously  existing  conditions  on 
site.  This  is  considered  to  be  a  beneficial 
reduction  in  population  density  of  the 
Long  Beach  site  and  surroimding 
(immunity  area.  The  affected  source  of 
demolition  and  related  constniction  is 
considered  non-public  (formerly 
military)  housing,  and  will  have  no 
impact  on  pricing  in  the  local  housing 
market.  No  significant  adverse 
population  or  housing  resource  related 
project  impacts  are  anticipated. 

Development  of  the  proposed  site  is 
estimated  to  generate  a  total  of  256 
direct  and  indirect  job  opportunities  in 
the  City  of  Long  Beach  and  surrounding 
regions.  The  proposed  action  will  not 
have  any  adverse  effect  on  the  local  job 
market,  given  the  relatively  high 
unemployment  rates  in  all  sectors, 
including  the  local  constniction 
industry. 

The  proposed  action  is  exempt  from 
.State  property  taxation.  However, 
construction  material  purchases  are 
subject  to  both  State  Sales  and  Use- 
related  taxes.  Arxordingly,  public  tax 
revenues,  expected  to  increase  as  a 
result  of  project  development,  arc 
considered  to  be  a  beneficial 
improvement  over  existing  loral  and 
regional  employment  and  economi«; 
conditions. 

There  is  no  evidence  of  any 
prehistoric  archaeological  or  hi.storJcal 
sites  on  the  Long  Beach  project  site. 

The  existing  family  housing  units  at 
Cabrillo  do  not  constituff  suffitaent 


historical  or  architectural  qualities  to 
meet  the  criteria  for  eligibility  in  the 
National  Register  of  Historical  Sites. 

The  proposed  action  is  not  expected 
to  have  an  adverse  impact  on 
established  area  facilities  and 
opportunities  including,  but  not  limited 
to.  recreational  and  community  services 
or  public  educational  services. 

Although  there  are  no  on-site 
stormwater  management-related 
retention  basins,  or  related  treatment 
facilities,  existing  runoff  and  related 
drainage  patterns  on-  and  off-site  are  not 
expected  to  be  significantly  impacted  by 
the  project's  minor  surface  paving. 
Provision  of  on-site  storm-water 
management  facilities,  as  well  as  use  of 
intensive  site  landscaping,  will 
minimize  potential  off-site  stormwater 
impacts. 

Project  development  will  have  no 
adverse  direct  impact  on  City  of  Long 
Beach  street  maintenance  including  any 
capital  improvement  expenditures  or 
other  related  public  fiscal  effects. 

Security  services  are  currently 
provided  by  the  U.S.  Navy  Military 
Police.  This  will  become  the 
responsibility  of  the  Job  Corps  Center, 
which  will  maintain  access  control  and 
provide  site  security.  The  city  of  Long 
Beach  provides  police  services  to  the 
surrounding  community  from  the 
central  station  located  1.5  miles  away. 
The  public  police  services  are  adequate 
for  the  project  area  and  surrounding 
community  area.  Project  development 
will  have  no  significant,  adverse  impact 
on  public  services. 

The  fire-suppression  services  on-site 
are  currently  provided  by  the  U.S.  Navy 
and  will  become  the  responsibility  of 
the  Job  Corps  Center.  The  final  site 
design  will  provide  adequate  fire 
suppression  and  control  feature.s, 
including  installation  of  automatic 
sprinkler  fire  suppression  systems,  for 
all  proposed  construction.  The  site  and 
surrounding  community  are  served  by  a 
Long  Beach  City  Fire  Station  located  1.0 
mile  away.  Project  development  is  not 
anticipated  to  have  a  significant, 
adverse  impaci  on  existing  public 
services. 

Primarj'  medical  and  paramedic 
services  on-site  will  be  the  initial 
responsibility  of  the  job  Corps  Center, 
with  emergency  backup  provided  by  the 
city  of  Long  Beach.  The  closest  hospital 
services  are  within  1.5  miles  of  the 
project  site.  The  proposed  project  will 
have  no  significant,  adverse  impact 
upon  existing  community  emergency  or 
medical  services. 

None  of  the  existing  site  facilities 
including  family  housing  units  has 
radon  levels  above  EPA's  Radon  Action 
Level  of  four  picocuries  per  liter  (0.4 


pCi/L).  Appropriate  building  design  will 
ensure  safe  radon  levels  are  maintained 
on  the  project  site. 

There  would  be  no  problem  with  le^d 
in  drinking  water  via  the  on-site 
distribution  systems  since  there  are  no 
old  pre-1965  pipes.  New  construction 
would  eliminate  any  related  problems 
in  the  future.  Appropriate  demolition 
and  legal  disposal  of  all  lead  or  lead 
alloy/solders,  as  well  as  appropriate 
building  design  will  ensure  that  safe 
drinking  water  is  maintained  on  the 
project  site. 

The  proje<;t  site  does  not  appear  to  bo 
subject  to  any  significant  natural 
hazards.  The  project  site  is  located 
above  the  100-year  flood  plain,  and  is 
not  within  a  designated  special  hazard 
zone. 

No  significant  adverse,  long-term 
irreversible  environmental  resoura? 
losses  are  associated  with  the  proposed 
action.  Accordingly  it  is  concluded  that 
the  proposed  action  will  not  result  in 
any  significant  adverse  site  specific  and/ 
or  cumulative  environmental  resource 
impacts. 

A  public  meeting  regarding  the 
location  of  the  new  Job  Corps  Center  at 
the  proposed  site  was  held  on  February 
7.  1994  at  the  Naval  Housing  Cabrillo  in 
Long  Beach.  Representatives  from  the 
city  of  Long  Beach  and  the  Offii£  of  Job 
Corps  presented  a  description  of  the 
proposed  project,  a  discussion  of  the 
reuse  of  Naval  properties,  the  benefits  lo 
the  youth  of  the  area  and  general 
community  benefits  as  a  result  of  siting 
a  Job  Qjrps  in  Long  Beach.  Community 
leaders  as  well  as  the  general  public 
were  given  an  opportunity  to  comment 
on  the  project  and  ask  questions.  All  of 
the  responses  were  positive,  with 
community  organizations  addressing  the 
benefits  that  the  proposed  Job  Corps 
Center  would  have  on  employment 
opportunities  for  the  youth  in  the  area. 

The  project  alternatives  reviewed  anti 
considered  in  this  EA  included:  (1)  the 
"No  Build"  alternative:  (2)  the 
"Alternative  Sites"  ahernative;  and  (3j 
the  "Continue  as  Proposed"  alternative. 
Choosing  the  "No  Build"  alternative 
implies  that  the  U.S.  Department  of 
Labor  would  not  proceed  with  the 
proposed  construction  and  operation  oi 
a  new  Job  Corps  Center  in  the  Long 
Beach  area.  Under  this  alternative, 
existing  Job  Corps  Center  facilities  in 
I^s  Angeles  would  be  used  to  pro\  idr 
current  limited  services.  The  existing 
facilities  are  al  a  maximum  capacity  and 
do  not  offer  any  opportunity  to  provide 
expanded  and  up-graded  job  Corps 
Center  training  facilities  and  relate*! 
community-based  employment 
development  services. 


2792 


Federal  Register  /  Vol.  60.  No.  7  /  Wednesday,  January  11,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  7  /  Wednesday.  )anuary  11,  1995  /  Notices 


2791 


The  U.S.  Department  of  Labor 
conducted  i  qualitative  evaluation  of 
potential  n  !w  Job  Corps  Center  sites 
criteria  as  i  squired  by  the  standard 
Federal  Fa(  ility  Acquisition  criteria. 
The  Federal  Related  Program  Design 
Criteria  wa  ;  used  to  establish  a  shortlist 
of  alternati  re  project  sites  within  the 
region.  The  project  was  selected  after 
naving  unc  ergone  detailed,  comparative 
Facility  Uti  lization  Evaluation  studies 
and  a  relatt  d  review  of  shortlisted  site 
alternative! ,  in  accordance  with  facility 
use  require  nents  including  location, 
suitability  )  nd  availability  of  campus 
scale  land  i  equirements. 

The  Job  ( !orps  site  review  teams 
identified  a  Itemative  potential  project 
sites.  These  included  the  Park  Plaza 
Hotel  site  ii  i  Los  Angeles,  and  available 
Federally-owned  surplus  sites 
including:  J.S.  Navy  White  Point  family 
housing  art  a  in  San  Pedro,  California; 
Cabrillo  far  lily  housing  area,  Seabright 
family  hou!  ing  area,  and  Savannah 
Substandard  housing  in  Long  Beach, 
Cahfomia;  is  well  as  a  Reserve  Center 
housing  area  in  Los  Alamitos, 
California. 

To  Continue  as  Proposed  with  the 
Long  Beach  Site  would  eliminate  costly 
and  unnece  ssary  acquisition  of  private 
land  for  pu  )lic  uses.  Development  of 
this  preferrjd  site  would  also  provide 
for  continu  !d  government  ownership, 
maintenanc  e  and  economic  reuse  of 
existing  fee  eral  properties. 

Based  on  the  information  gathered 
during  the  )reparation  of  the  EA  for  the 
Departmen  of  Labor,  Employment  and 
Training  Administration,  Office  of  Job 
Corps  finds  that  the  proposed  new  Job 
Corps  Centi  sr  in  Long  Beach,  California, 
will  not  cause  any  significant  adverse 
impact  of  tl  le  environment;  and, 
therefore,  r  jcommends  that  the  project 
continue  a<  proposed.  This  Proposed 
Action  is  n  )t  considered  to  be  highly 
controversi  j1. 

Dated  at  W  ashington,  DC.,  this  23rd  day  of 
December,  1  (94. 
Peter  E.  Rell 
Director  ofjc  b  Corps. 
(FR  Doc.  95-  570  Filed  1-10-95;  8;45  am] 
BILUNG  C006  l51(X-30-M 


Job  Corps:  Preliminary  Finding  of  No 
Significant  Impact  (FONSI)  for  the 
Relocation  of  the  Marsing  Civilian 
Conservatlbn  Center  in  Marsing,  ID 

AGENCY:  Erftployment  and  Training 
Administration,  Labor. 
ACTION:  Pre  iminarv  Finding  of  No 
Significant  Impact  (FONSI)  for  the 
Relocation  of  the  Marsing  Civilian 
Conservation  Center  in  Marsing.  Idaho. 
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SUMMARY:  Pursuant  to  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500-08)  implementing 
procedural  provisions  of  the  National 
Environmental  Policy  Act  (NEPA).  the 
Department  of  Labor,  Employment  and 
Training  Achninistration,  Office  of  Job 
Corps,  in  accordance  with  29  CFR 
11.11(d),  gives  notice  that  an 
Environmental  Assessment  (EA)  has 
been  prepared  and  the  proposed  plans 
for  the  relocation  of  the  Marsing 
Civilian  Conservation  Center  (CCC)  near 
Marsing,  Idaho  will  have  no  significant 
environmental  impact.  Pursuant  to  29 
CFR  11.11(d)(1),  this  Preliminary 
Finding  of  No  Significant 
Environmental  Impact  (FONSI)  will  be 
made  available  for  public  review  and 
comment  for  a  period  of  30  days. 
DATES:  Comments  must  be  submitted  on 
or  before  February  19,  1995. 
ADDRESSES:  Any  comment(s)  are  to  be 
submitted  to  Lynn  Kotecki,  Employment 
and  Training  Administration, 
Department  of  Labor,  200  Constitution 
Ave.,  NW.,  Washington,  DC  20210,  (202) 
219-5468. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  EA  and  additional 
information  are  available  to  interested 
parties  by  contacting  Paul  J.  Krois, 
Director,  Region  X  (Ten),  Office  of  Job 
Corps,  1111  Third  Avenue,  Suite  960. 
Seattle.  Washington  98010,  (206)  553- 
7938. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  action  would  relocate  the 
Marsing  CCC  to  Nampa,  Idaho,  a 
distance  of  about  15  miles.  The  existing 
site  is  located  about  4  miles  south  of  the 
town  of  Marsing  on  land  owned  by  the 
Idaho  Department  of  Fish  and  Game. 
The  proposed  site  is  located  within  the 
city  of  Nampa,  Idaho,  about  3  miles 
northeast  of  the  downtown  area,  at  the 
terminus  of  the  11th  Avenue  North 
Extension.  The  property  is  on  the 
periphery  of  the  city,  generally 
surrounded  by  institutional  and  open 
space  land  uses.  The  site  includes  two 
parcels.  The  primary  campus  area 
consists  of  1 7.9  acres  of  land, 
immediately  adjoining  the  Idaho  State 
School  and  Hospital  (ISSH).  A  smaller 
area  of  4.2  acres,  divided  ft-om  the 
primary  campus  by  the  main  service 
road  to  ISSH.  would  be  used  for  open 
space  recreational  purposes. 

The  proposed  campus  would  be 
similar  to  the  existing  campus.  It  would 
accommodate  3  dormitories,  one  of 
which  would  include  a  daycare 
component;  a  general  education 
building;  one  or  more  vocational 
training  buildings;  greenhouse;  dining 
hall/culinary  arts  building;  gymnasium/ 
recreation  hall;  medical/dental 


dispensary;  administration  hall;  storage/ 
maintenance  warehouse;  outdoor 
recreation  area;  and  various  parking  and 
landscaped  areas. 

The  primary  and  overriding  purpose 
of  relocating  the  CCC  facility  fi^om  its 
current  site  to  tlie  proposed  site  in 
Nampa  is  to  provide  safe  and  stable 
facilities  for  the  staff  and  students, 
which  would  allow  the  program  to 
continue  to  serve  this  region. 
Geotechnical  investigations  have  been 
conducted  at  the  present  site  in 
response  to  structural  damage  that  has 
occurred  at  the  existing  buildings  from 
ground  subsidence.  The  investigations 
have  determined  that  groimdwater 
moving  through  the  area  from  the  Snake 
River  has  dissolved  the  formations 
underlying  the  CCC  facilities  to  depths 
of  40  feet  or  more.  As  a  result,  cracks 
have  occurred  in  a  number  of  buildings 
on  campus.  One  dormitory  has  been 
closed  because  it  has  been  found 
structurally  unsafe,  reducing  the 
numbers  of  students  that  the  campus 
can  accommodate  from  210  to  140. 
Additionally,  the  current  site  is  isolated 
fi-om  surrounding  communities  that 
provide  jobs  and  other  on-the-job 
training  opportunities,  which  creates 
substantial  transportation  demands  in 
transporting  students  to  jobs.  The 
proposed  site  in  Nampa  is  centrally 
located  to  other  communities  in  the 
Treasure  Valley,  and  is  only  a  quarter  of 
a  mile  from  Interstate  84,  thereby 
alleviating  these  transportation 
problems. 

The  new  CCC  will  provide  housing, 
food,  recreational,  medical/dental,  and 
administrative  services,  educational  and 
vocational  training,  and  appurtenant 
storage  consistent  with  Job  Corps  and 
Center  needs.  Establishing  the  CCC  at 
this  location  will  require  new 
construction  for  all  the  proposed 
facilities.  The  proposed  project  will  be 
constructed  in  accordance  with  local 
fire,  building  and  zoning  code 
requirements,  and  will  not  adversely 
impact  the  City  of  Nampa  or  Canyon 
County  emergency  services. 

The  proposed  site  is  located  in  a 
rural/suburban  setting  and  is  currently 
zoned  "Agriculture".  This  zoning 
permits  vocational  schools  and 
associated  facilities  as  an  allowed  use. 
The  site  is  bordered  on  the  south  by  the 
ISSH  and  on  the  west,  north,  and  east 
by  the  Centennial  Golf  Course  and 
agricultural  crop  land.  Interstate  84  lies 
about  a  quarter  of  a  mile  to,  the  south. 
The  site  is  on  the  edge  of  a  topographic 
"bench"  formed  by  the  Boise  River, 
which  lies  some  distance  to  the  north. 
Agricultural  land  uses  to  the  north, 
therefore,  are  separated  from  the  site  by 
a  significant  difference  in  elevation 


(about  100  feet).  Other  land  uses  in  the 
vicinity  include  light  industn,  south  of 
the  Interstate  Highway.  The  proposed 
site  and  land  occupied  by  the  ISSH  are 
owned  by  the  Department  of  Health  and 
Welfare  of  the  State  of  Idaho.  The 
existing  CCC  is  located  in  a  rural  area. 
Most  of  the  land  in  the  surrounding  area 
is  in  natural  condition  (grasses  and 
sagebrush),  although  some  agricultural 
cropland  and  grazing  of  cattle  does 
occur.  The  lease  on  this  land  from  th»? 
kiaho  Department  of  Fish  and  Game 
rails  for  the  site  lo  be  restored  to  its 
natural  condition  if  the  CCC  uses  should 
be  discontinued.  However,  it  is 
f!xpcctod  that  the  Department  of  Fish 
iind  Game  will  choose  to  use  or  lease 
those  buildings  on  the  site  that  remain 
in  structurally  sound  condition. 
Through  cooperative  agreements  with 
.State  and  federal  agencies,  the  ftnleral 
government  prefers  to  locate  new 
facilities  on  state  or  fodn.'al  lands  rather 
than  to  purchase  land  outright. 
This  arrangement  cm  result  in  long- 
term  leases  for  now  facilities  at  little  or 
no  cost  to  the  taxpayer. 

The  proposed  action  was  found  in  the 
EA  to  have  no  significant  impact  on 
natural  systems  or  resources.  Minor  soil 
erosion  would  occur  during 
construction  of  the  CCC  at  the  proposed 
site.  Best  Management  Practii  ps, 
including  minimizing  the  extent  and 
duration  of  vegetation  and  soils 
disturbance,  would  be  employed  to 
minimize  erosion.  If  damaged  buildings 
were  to  be  removed  at  the  existing  site 
near  Marsing,  decreased  loads  on  soils 
would  result  in  less  subsidence  of  the 
ground  surface  than  is  currently 
iKxurring  beneath  existing  buildings. 
Water  for  drinking  and  irrigation  at  the 
proposed  facility  would  be  provided  by 
the  City  of  Nampa.  Stonnwater  runoff 
(luring  cx)nstruction  would  be 
maintained  on  site  in  accordance  with 
federal  requirements.  Pos.«ible  removal 
of  some  or  all  of  the  buildings  at  the 
existing  site  would  result  in  fewer 
impermeable  surfaces  and  less 
stornnvf.ler  runoff. 

Investigation  into  the  historiiJil  land 
uses/operations  for  the  ISSH  and 
surrounding  properties  indicates  that  no 
significant  concern  regarding 
contamination  of  these  lands  from 
hazardous  materials  or  wastes  is 
warranted.  Anecdotal  information 
regarding  possible  undefpround 
contamination  resulting  from  the  storage 
of  DDT  at  ISSH  resulted  in  investigation 
and  laboratory  sample  analysis  of  soils 
and  groundwater.  No  pesticides  wert; 
df'tected  in  any  of  the  samples; 
therefore,  no  hirther  action  was  taken.  A 
number  of  chemicals  anr  .stored  at  the 


existing  Center  for  cleaning  and 
vocational  training  purposes.  Due  to  the 
nature  of  these  chemicals  and  the  small 
amount  involved,  the  potential  for 
impact  is  considered  to  be  insignificant. 

Vegetation  at  the  proposed  site 
consists  of  a  residual  corn  crop.  In  the 
surrounding  area,  almost  all  vegetation 
is  ornamental.  While  the  existing  site  is 
fully  landscaped,  most  of  the 
surrounding  vegetation  is  natural, 
providing  some  cover  for  wildlife  in  thi- 
area.  Construction  of  the  proposed 
project  woulfl  <diminate  the  temporary 
cover  provided  for  pheasants  and 
rodents  that  currently  exists  at  the 
proposed  site.  Demolition  of  some  or  ail 
of  the  buildings  at  the  existing  site 
rould  result  in  restoration  of  natural 
vegetation  that  would  provide  habitat 
for  wildlife  species  in  the  area.  The  U.S. 
Fish  and  Wildlife  .Service  has  vsTiften 
that  the  proposed  action  is  not  likely  to 
cause  impacts  to  the  wetlands.  Federal 
candidate,  nor  listed  endangen^d  or 
threatened  species. 

.Ambient  noise  levels  would  be 
incn;asnd  somewhat  at  the  proposed  site 
as  a  result  of  the  construction  and 
operation  of  the  proposed  CCC.  Because 
of  the  nature  of  nearby  noise  receptors 
(operations  and  maintenance  facilities 
for  IS.SH),  and  the  existence  of  other 
noises  from  ihe  site,  both  types  of 
impacts  should  be  relatively 
unnoticeable.  Noise  levels  at  the 
existing  Center  would  be  expected  to 
decline  somewhat  fro.Ti  current  levels, 
but  this  would  depend  on  the  nature  of 
any  new  tenant.  Both  the  existing  and 
the  proposed  sites  are  attainment  areas 
for  air  quality  standards.  Dust  and 
increased  emissions  from  internal 
combustion  engines  will  occur  at  the 
proposed  site  during  construction  of  the 
Center.  Best  Management  Practices 
including  limitation  of  the  extent  ami 
duration  of  soils  disturbance  .ind 
wetting  down  of  access  and 
construction  areas  will  niinim«zt^ 
impacts  of  dust  during  construction. 
Because  of  the  nature  of  the  surrounding 
uses  and  their  distance  from  the  site, 
these  temporary'  air  qualify  itnp.irts 
should  be  minor.  Long-term  optiratinnal 
impacts  to  air  quality  would  slightly 
increase  due  to  emissions  from 
additional  motor  vehicles  in  the  area, 
but  would  not  be  significant.  Air  qua'it) 
at  the  existing  site  would  be  expected  to 
improve  slightly  as  a  result  of  fewer 
motor  vehicles  in  the  area,  but  would 
depend  on  the  nature  of  other  tenants 
that  might  locate  or  be  in  close 
proximity  to  this  site.  Outdoor  set  urity 
lighting  at  the  proposed  site  would  be 
noticeable  in  the  area,  but  would  be 
consistent  with  lighting  at  ISSH  and 
would  not  impact  sensitive  receptors. 


Lighting  at  the  existing  site  would  be 
•expected  to  decrease,  depending  on  tin- 
future  use  of  the  site. 

The  proposed  action  would  not  create 
signinc:ant  adverse  effects  to  the  human 
orcuhural  environment.  The  rehxation 
would  create  between  40  and  52  new 
jobs  in  the  Nampa  area.  No  jobs  would 
be  lost  in  Owvhee  County,  since  lurrenl 
emplovees  at  the  Center  would  maintain 
thrir  jobs  at  the  Nampa  facility  The 
population  of  Owyhee  County  would 
decrease  by  about  140  (students  at 
Marsing  CCC),  and  the  population  «il 
Nampa  would  increase  by  as  muc  h  as 
490  people  (stiidents,  new  staff 
members  and  their  dependents). 

Nampa  schools  in  proximity  to  ihi- 
proposed  site,  which  are  already  at  or 
over  ( apacity.  might  be  required  to 
accommodate  as  many  as  15  elementary 
schools  students  as  a  result  of  the 
relocation  since  as  many  as  20  job  ("jirp."- 
students  could  bring  their  young 
children  to  the  new  Center.  This  iiupiict 
would  be  mitigated  by  construclion  of .« 
new  rhtmentary  school  in  the  area, 
scheduled  for  <  onstruction  upon  . 
passing  of  a  pending  bond  election. 
Because  of  the  relatively  small  number 
of  students  exp<»cted  and  the  nature  of 
school  funding  that  virtually  requires 
schools  capacities  to  be  exceeded  Ijeforn 
bonds  for  new  st  hools  are  approved,  thi- 
anticipated  impact  is  expected  lo  i«' 
short-term  and  not  signific:ant. 

Police  and  fi;e  serv'ices  would  be 
provided  by  the  City  of  Nampa.  Cimynu 
County  also  provides  emergency 
ambulance  .service  to  the  area.  Thist- 
servicers  would  experience  a  small 
increase  in  demand  for  ser\'ices. 
Owyhee  Ccjunty  ser\ices  to  the  exist i:ig 
site  wciuld  be  expected  to  experience  a 
decrease  in  demand.  Existing  demands 
on  emergency  services  would  n^main 
unt  hanged  for  the  short  term.  In  the 
long  tenn.  i!  woui<l  be  expected  that  the 
CCC  would  close  or  relocate,  and  that 
there  would  be  less  demand  on  Owyhrc 
(-ounty  for  eme.'^ency  .services  The 
central  location  o^'the  proposed  site  in 
tlic  rt»gion  would  result  in  decreased 
transportation  requirements,  both  for 
the  staff  and  for  students. 
Loral  busin'^sstjs  in  Marsing  would 
experii  nc;e  a  loss  of  income  estimated 
between  S40.000  and  $60,000  due  lo  the 
('enter  relocation.  This  amount  v\  ould 
probabK  be  spent  in  Nampa  or  nearby 
comiUiinitics  as  a  rc:sult  of  the  new 
location.  Since  frder.'d  facilities  p.i\  nn 
taxes,  there  would  be  no  adverse 
economiL  impacts  to  governments 
I>dcral-in  lieu  fees  would  no  longi;r  b<- 
paid  to  Owyhee  County,  but  wouM  \a- 
paid,  iristerid  to  Canyon  County.    ^ 

No  struclu.'e  nor  other  resource  «  xists 
on  either  the  existing  nr  the  proposed 
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site  that  is  isted  in  the  National  Register 
of  Historic  'laces.  Buildings  at  the  ISSH 
are  both  pl<  ced  on  and  are  eligible  for 
placement  i  m  the  National  Register. 
Since  the  p  -oposed  CCC  would  have  no 
effect  on  th  jse  structures,  there  would 
be  no  impa  :t  on  cultural  resources.  No 
areas  of  arc  laeological  significance  were 
identified  a  t  the  proposed  site.  The  open 
farmland  at  the  proposed  site  would  no 
longer  offei  an  open  space  view,  but 
would  cons  ist  of  urban  development. 
With  adjoir  ing  urban  uses  to  the  south, 
the  propos(  d  development  would  not 
contrast  wi  h  surrounding  visual 
conditions.  If  some  or  all  of  the 
buildings  a  the  existing  site  were 
removed  ar  d  replaced  with  natural 
vegetation,  a  greater  extent  of  natural 
views  would  occur. 

A  public  meeting  was  held  between 
representat  ves  of  the  Office  of  Job 
Corps,  the  I  larsing  Job  Corps  Center 
staff,  and  tl  e  Nampa,  Idaho  city  council 
in  February.  1994.  Job  Corps  staff 
presented  a  a  overview  of  the  Job  Corps 
program,  aid  discussed  the  relocation  of 
the  Marsinj  Job  Corps  Center  at  the 
proposed  site  in  Nampa.  Community 
leaders  were  given  an  opportunity  to 
comment  o  i  the  project  and  ask 
questions. '  'here  were  no  adverse 
comments  >  lirected  to  Job  Corps 
regarding  tJie  proposed  relocation  of  the 
Job  Corps  C  enter  to  Nampa.  Subsequent 
to  the  meet  ng,  there  were  no  adverse 
comments ;  eceived  by  the  city  council 
or  the  Offic  b  of  Job  Corps  from  the 
public. 

The  alter  latives  considered  in  the 
preparatior  of  the  EA  were:  (1)  The 
"Proposed  Action"  (Preferred 
Alternative);  (2)  the  "No  Action 
Alternative"  (continuing  to  operate  the 
CCC  at  its  t  xisting  site  until  it  would  be 
necessary  t  d  locate  elsewhere  or  close 
the  Center)  and  (3)  the  "Alternative 
Sites"  alter  [lative.  All  three  alternatives 
have  been  <:onsidered.  as  reflected  in  the 
environmei  ital  assessment,  in 
complianc*  with  the  National 
Environme  ital  Poficy  Act  (NEPA). 
Although  c  loosing  the  "No  Action" 
alternative  would  result  in  no 
environmei  ital  impact  upon  the  area,  it 
would  den;  r  the  young  adults  of  this 
area  the  bei  lefits  of  a  Job  Corps  Center. 
Several  alt<  mative  sites  were 
considered  by  the  Department  of  Labor 
for  the  new  CCC  site,  but  were  found  to 
be  undesiriible  in  terms  of  safety  of 
students,  compatibility  with 
surroundir  g  land  uses,  and/or 
proximity  lo  job  locations,  goods  and 
services.  T  le  potential  for  an  excellent 
facility  anc  operational  efficiency 
afl^orded  by  the  proposed  action 
indicates  t]  lat  the  proposed  relocation  of 
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the  Center  to  the  city  of  Nampa  is  the 
preferred  alternative. 

Based  on  the  information  gathered 
during  the  preparation  of  the  EA  for  the 
Department  of  Labor.  Employment  and 
Training  Administration,  the  Office  of 
Job  Corps  finds  that  the  relocation  of  the 
Marsing  CCC  to  the  land  adjoining  the 
ISSH  in  Nampa,  Idaho,  will  not  cause 
any  significant  adverse  impact  on  the 
environment  and  recommends  that  the 
project  continue  as  proposed.  This 
proposed  action  is  not  considered  to  be 
highly  controversial. 

Dated  at  Washington.  IX!..  this  23rd  day  of 
December,  1994. 
Peter  E.  Rail, 
Director  of  fob  Corps. 
IFR  Doc.  95-672  Filed  1-10-95;  8:45  am] 
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Job  Corps:  Preliminary  Finding  of  No 
Significant  Impact  (FONSI)  for  the  New 
Job  Corps  Center  in  Montgomery,  AL 

AGENCY:  Employment  and  Training 

Administration,  Labor. 

ACTION:  Preliminary  Finding  of  No 

Significant  Impact  (FONSI)  for  the  New 

Job  Corps  Center  in  Montgomery, 

Alabama. 

SUMMARY:  Pursuant  to  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Part  1500-08)  implementing 
procedural  provisions  of  the  National 
Environmental  Pohcy  Act  (NEPA),  the 
Department  of  Labor,  Employment  and 
Training  Administration,  Office  of  Job 
Corps,  in  accordance  with  29  CFR 
11.11(d)(1),  gives  notice  that  an 
Environmental  Assessment  (EA)  has 
been  prepared  and  the  proposed  plans 
for  the  establishment  of  a  Job  Corps 
Center  in  Montgomery,  Alabama  will 
have  no  significant  environmental 
impact. 

DATES:  Comments  must  be  submitted  by 
February  10.  1995. 

ADDRESSES:  Any  comment(s)  are  to  be 
submitted  to  Lynn  Kotecki,  Employment 
and  Training  Administration. 
Department  of  Labor,  200  Constitution 
Ave.,  NW..  Washington.  DC.  20210, 
(202) 219-5468. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  EA  and  additional 
information  are  available  to  interested 
parties  by  contacting  Mr.  Melvin  R. 
Collins,  Director,  Region  IV  (Four). 
Office  of  Job  Corps.  1371  Peachtree 
Street.  NE..  room  405.  Atlanta.  Georgia. 
30367.  (404)  347-3178. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  proposed  action  is  to 
develop  the  site  into  the  Montgomery 
Job  Corps  Center  for  272  resident  and 


600  non-resident  students.  A  dormitory 
and  other  buildings  will  be  constructed 
in  order  to  provide  the  Job  Corps  Center 
with  the  necessary  faciUties  for 
education,  vocational  skills  training, 
work  experience,  counseling,  health 
care,  and  related  support  services.  To 
meet  recreational  needs,  based  on  the 
Job  Corps  prototype  for  recreational 
activities,  some  construction  is  also 
needed;  however,  Trenholm  and  the 
local  YMCA  have  offered  to  share  their 
recreational  facilities  with  the  Job  Corps 
Center.  All  of  these  newly  constructed 
facilities  will  be  consistent  with  Job 
Corps  guidelines  and  center  needs. 

Tne  proposed  project  will  also  be 
constructed  in  accordance  with  local 
fire,  building  and  zoning  code 
requirements  and  will  not  adversely 
impact  the  City  of  Montgomery  police, 
fire,  or  emergency  services. 

The  proposed  site,  located  in  the  area 
of  1225  Airbase  Boulevard, 
Montgomery,  Alabama  is  comprised  of 
23  acres  and  is  bounded  on  one  side  by 
the  Montgomery  Youth  Detention 
Center  and  on  the  other  by  Trenholm 
State  Technical  College.  The  site  has  no 
structures  on  it.  The  site  is  located  in  an 
industrial/residential  setting  and  is 
currently  zoned  as  light  industrial.  The 
zoning  is  compatible  with  the  intended 
use  and,  therefore,  no  rezoning  will  be 
required.  The  site  is  bordered  on  the 
north  and  east  by  railroad  tracks,  on  the 
west  by  a  drainage  ditch,  and  to  the 
south  by  Airbase  Boulevard. 

The  proposed  use  has  no  significant 
impact  on  any  natural  systems  or 
resources.  No  areas  of  archaeological 
significance  are  present  at  the  proposed 
Job  Corps  Center  site.  The  activities  of 
the  proposed  Job  Corps  Center  are  not 
of  a  contaminant-generating  nature.  The 
geologic,  water,  and  climatic 
characteristics  of  the  general  vicinity  of 
the  site,  coupled  with  the  historically 
known  land  use,  minimizes  the  site's 
potential  to  be  contaminated  from 
possible  off-site  sources  and  further 
minimizes  the  impact  of  contamination 

Because  there  are  no  existing 
buildings  or  water  pipes  on  this  site, 
there  was  no  need  to  test  for  radon, 
asbestos,  lead-based  paint,  or  lead  in 
drinking  water.  These  items  are 
addressed  in  the  EA. 

A  short-term  impact  fi-om  additional 
noise  will  occur  during  construction 
activities;  however,  construction 
activities  will  be  limited  to  the  hours  of 
7  am  to  4  pm.  The  use  of  sound  control 
devices  and  muffled  exhausts  on  all 
noise-generating  construction 
equipment  will  be  required. 
Appropriate  techniques  to  mitigate 
fugitive  dust  and  emissions  during 
construction  activities  will  be  used. 


Noise  and  dust  impacts  will  terminate 
when  construction  is  through. 

Indoor/outdoor  lighting  will  have  to 
be  installed  when  construction  begins. 
The  lighting  systems  will  not  impact  the 
surrounding  areas. 

Water  is  available  to  the  site  through 
municipal  lines.  Stormwater  runoff  and 
sanitary  wastes  are  accommodated  by 
discharge  to  municipal  sewers.  Based  on 
the  nature  of  the  proposed  construction 
activities  at  the  site,  stormwater  quality 
will  not  be  significantly  impacted. 

Montgomery  has  an  abundance  of 
water,  electrical  power  and  natural  gas 
to  easily  serve  facihties  of  this  size  and 
those  substantially  larger.  Although  the 
proposed  project  will  cause  an  increase 
in  traffic  in  the  community,  the  increase 
in  traffic  value  is  not  expected  to 
adversely  affect  traffic  fiow  on 
neighborhood  streets.  Several 
emergency  response  companies  service 
the  area.  Police  and  fire  stations  are 
located  near  the  subject  property.  A 
major  hospital  is  within  'A  mile  of  the 
subject  site. 

Several  bus  routes  offer  readily 
available  transportation  to  and  through 
the  subject  area  at  a  reasonable  cost. 
Interstates  65  and  85  are  close  to  the  site 
and  allow  fast  and  easy  access 
throughout  the  Montgomery  area.  These 
emergency  and  community  services  are 
abundant  in  the  Montgomery  area; 
therefore,  the  siting  of  Job  Corps  center 
in  this  area  will  not  adversely  impact 
the  existing  availability  of  the  above- 
mentioned  services  upon  the  area.  The 
implementation  of  the  Job  Corps  on  the 
proposed  site  will  provide  jobs  for 
vicinity  residents.  There  will  not  be  an 
adverse  impact  on  the  infrastructure  or 
the  socioeconomic  structure  in 
Montgomerv. 

A  public  hearing  was  held  on  Januar\' 
27,  1994  concerning  the  establishment 
and  location  of  the  Job  Corps  Center. 
Approximately  135  people  attended  and 
those  who  spoke  were  ven,'  supportive 
of  the  establishment  of  the  Center. 

The  alternatives  considered  in  the 
preparation  of  the  EA  were:  (1)  The  "No 
Build"  alternative,  (2)  the  "Alternate 
Sites"  ahernative,  and  (3)  the  "Continue 
as  Proposed"  alternative.  Choosing  the 
"No  Build"  alternative  means  that  the 
Department  of  Labor  would  not  proceed 
with  plans  for  development  of  the 
proposed  Job  Corps  Center  in 
■Montgomery,  and  would  result  in  no 
environmental  iojpact  upon  the  area. 
The  "No  Build"  alternative  would  deny 
the  youth  of  the  Montgomery  area  a 
unique  opportunity  to  educationally 
benefit  from  programs  offered  by  Job 
Corps,  in  addition  to  denying  the  city  an 
opportunity  to  benefit 
socioeconomically  from  such  a  program. 


Sites  in  Hollandale,  Mississippi  and 
Hahnville,  Louisiana  were  also 
considered,  but  did  not  meet  the 
minimum  selection  criteria  for  locating 
new  Job  Corps  Centers.  The  potential  for 
an  excellent  facility  and  operational 
efficiency  afforded  by  the  proposed 
action,  as  well  as  the  finding  of  no 
significant  adverse  impacts  upon  the 
environment  resulting  from 
construction,  indicate  that  the  proposed 
development  of  the  site  in  Montgomery 
is  the  preferred  alternative. 

Based  on  the  information  gathered 
during  the  preparation  of  the  EA  for  the 
Department  of  Labor,  Employment  and 
Training  Administration,  the  Office  of 
Job  Corps  finds  that  the  proposed 
location  of  the  Montgomery  Job  Corps 
Center  to  the  1225  Airbase  Blvd.  area 
location  in  Montgomer\',  Alabama,  will 
not  cause  any  significant  impact  on  the 
environment  and,  therefore, 
recommends  that  the  project  continue  as 
proposed.  This  proposed  action  is  not 
considered  to  be  highly  controversial. 

Dated  at  Washington,  D.C..  this  23rd  day  of 
December.  1994. 
Peter  E.  Rell. 
Director  of  fob  Corps. 
IFR  Doc.  95-674  Filed  1-10-95:  8:45  am) 
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Job  Corps:  Preliminary  Finding  of  No 
Significant  Impact  (FONSI)  for  the  New 
Job  Corps  Center  in  Memphis,  IN 

AGENCY:  Employment  and  Training 

Administration,  Labor. 

ACTION:  Preliminan,'  Finding  of  No 

Significant  Impact  (FONSI)  for  the  New 

Job  Corps  Center  in  Memphis. 

Tennessee. 

SUMMARY:  Pursuant  to  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Part  1500-08)  implementing 
procedural  provisions  of  the  National 
Environmental  Policy  Act  (NEPA),  the 
Department  of  Labor,  Employment  and 
Training  Administration.  Office  of  Job 
Corps,  in  accordance  with  29  CFR 
11.11(d).  gives  notice  that  an 
Environmental  Assessment  (EA)  has 
been  prepared  and  the  proposed  plans 
for  the  establishment  of  a  Job  Corps 
Center  in  Memphis,  Tennessee  will 
have  no  significant  environmental 
impact.  Pursuant  to  29  CFR  111  1(d)(1). 
this  Preliminary  Finding  of  No 
Significant  Impact  will  be  made 
available  for  public  review  and 
comment  for  thirty  (30)  days. 
DATES:  Comments  must  be  submitted  by 
February  10, 1995. 

ADDRESSES:  Any  comment(s)  are  to  be 
submitted  to  Lynn  Kotecki,  Employment 


and  Training  Administration, 
Department  of  Labor.  200  Constitution 
Ave.,  NW.,  Washington.  DC  20210.  (202) 
219-5468. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  EA  and  additional 
information  are  available  to  interested 
parties  by  contacting  Mr.  Melvin  R. 
Collins,  Director,  Region  IV  (Four), 
Office  of  Job  Corps,  1371  Peachtree 
Street,  NE..  Room  405,  Atlanta.  Georgia, 
(404)347-3178. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  proposed  action  is  to 
convert  the  Memphis  Preparatory 
School  into  the  Memphis  Job  Corps 
Center  for  272  resident  and  40  non- 
resident students.  Dormitor>'  buildings 
will  be  constructed  in  order  to  provide 
facilities  necessary  for  basic  education, 
vocational  skills  training,  work 
experience,  coimseling,  health  care,  and 
related  support  services. 

The  proposed  site  is  located  in  the 
area  of  1555  McAlister  Drive,  Memphis, 
Termessee.  which  is  currently  zoned  as 
residential.  It  is  comprised  of  23.9  acres 
and  is  made  up  of  three  tracts  of  land. 
These  tracts  were  used  as  a  preparatory 
school  for  grades  1-12,  The  site  has 
several  structures.  A  main  building 
constructed  approximately  twenty  years 
ago,  a  football  field,  a  baseball  field,  a 
track  and  a  tennis  court. 

The  new  Center  will  provide 
dormitories;  recreational,  medical/ 
dental,  and  administrative  services: 
educational  and  vocational  training:  and 
storage  space  that  is  consistent  with  Job 
Corps  guidelines  and  Center  needs. 
Establishing  a  Job  Corps  Center  at  this' 
location  will  require  some  constructi\c 
changes  to  existing  buildings  and  the 
surrounding  property:  e.g.,  repairing  a 
tennis  court  that  had  been  used  as  a 
parking  lot,  as  well  as  construction  of 
new  buildings.  The  proposed  project 
will  be  constructed  in  accordance  with 
local  fire,  building  and  zoning  code 
requirements. 

The  proposed  use  would  have  no 
significant  impact  on  any  parks, 
wetlands,  woodlands  or  other  natural 
resources.  The  existing  site  and 
buildings  at  the  proposed  Job  Corps 
Center  location  are  not  designated 
"historically  significant"  and  no  areas  of 
archaeological  significance  are  present. 
The  activities  of  the  proposed  Job  Corps 
Center  are  not  of  a  contaminant- 
generating  nature.  The  geologic,  water 
and  climatic  characteristics  of  the 
general  vicinity  of  the  site,  coupled  with 
the  historically  known  land  use. 
minimizes  the  site's  potential  to  be 
contaminated  from  possible  off-site 
sources  and  further  minimizes  the 
impact  of  contamination  by  the  Centf. 
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The  exist  ng  building  at  this  site  was 
not  tested  fi  ir  radon:  however,  this  will 
be  done  bef  jre  operations  begin  at  ti\e 
Center.  If  tl;  ere  is  to  be  a  significant 
amount  of  c  onstruction  done  on  the 
building,  aabestos  removal,  in 
accordance  with  all  local,  state  and 
federal  hea  th  and  safety  laws  and 
regulations,  may  be  necessary  from 
suspect  iter  is  such  as  the  insulation 
around  pipi  i  fittings  and  from  the 
gymnasium  ceiling.  Because  it  is 
common  fo  structures  built  before  1980 
to  contain  1  ;ad-based  paint,  the  paint  in 
the  buildin  ;  will  be  tested  and  removed, 
if  necessar\ .  Procedures  for  the 
containmer  t  and  removal  of  lead,  if 
deemed  net  essary,  will  be  prepared  by 
a  qualified  ead-abatement  contractor 
and  will  be  appropriately  managed 
during  any  iiture  construction 
activities. 

There  are  no  regulations  governing 
noise  in  Me  mphis.  Short-term  imparts 
from  noise  vill  occur  during  the 
constructio  i  activities;  however, 
constructio  i  activities  will  be  limited  to 
the  hours  o  '  7:00  am  to  4:00  pm  and  the 
use  of  soun  i  control  devices  and 
muffled  exlaust  on  all  noise-generating 
equipment  A'ill  be  required  in  order  to 
minimize  a  ly  potential  adverse  impact 
upon  neigh  coring  properties.  Water  will 
be  used  to  <  ontrol  fugitive  dust  or 
emissions.  This  will  mitigate 
constructio  i-related  air  pollution 
concerns. 

The  exist  ng  site  and  security  lighting 
consists  of  acility-owned  and 
maintainec  ,  building-mounted, 
photocell-c  jntrolled.  high-intensity 
discharge  (  IID)  luminaries  and  utility 
company-o  vned  and  maintained  pole- 
mounted  p  lotocell-controlled  HID 
luminaries  ocated  along  the  streets  and 
parking  are  is.  This  outdoor  lighting 
system  ser\  es  as  good  sur\eillance  and 
has  no  imp  ict  on  the  environment  or 
surrounding  properties.  The  lighting 
inside  the  « xisting  building  will  have  to 
be  coniplet  ;ly  replaced  to  accommodate 
new  buildi  ig  use.  This  system  will  not 
adversely  i  npact  the  environment. 

Mempnii  has  an  abundance  of  water, 
electrical  pswer,  and  natural  gas  to 
easily  serv(  facilities  of  Uiis  size  without 
impacting  ipon  these  existing  services. 
Based  on  tl  e  nature  of  the  proposed 
construction  activities  at  the  site,  storm 
water  quali  ty  will  not  be  degraded  and 
will  not  ha  le  an  adverse  effect  on  the 
environme  it  surrounding  the  site. 
Although  t  le  proposed  project  will 
cause  a  sm  ill  increase  in  traffic  to  the 
community ,  the  increase  in  traffic  value 
will  only  n  ildly  add  to  the  traffic  flow 
on  neighbc  rhood  streets  in  the  vicinity 
of  the  new  center.  Several  emergency 
ipsponse  ci  impanies  service  the  area. 
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Police  and  fire  stations  are  closely 
located  near  the  subject  property.  A 
major  hospital  is  within  a  5-mile  radius 
of  the  subject  site.  Several  bus  routes 
offer  readily  available  transportation  to 
and  through  the  subject  area  at  a 
reasonable  cost.  Highways  55  and  240 
are  within  a  7-mile  radius  from  the  site 
and  allow  fast  and  easy  access 
throughout  the  Memphis  area.  These 
emergency  and  community  services 
appear  abundant  in  the  Memphis  area, 
therefore,  the  siting  of  the  Job  Corps 
center  in  this  area  will  not  adversely 
impact  the  use  of  the  above-mentioned 
community  services.  The 
implementation  of  the  Job  Corps  Center 
on  the  proposed  site  will  provide  jobs 
for  vicinity  residents  and  Community 
leaders  were  given  an  opportunity  to 
comment  on  the  project  and  ask 
questions.  There  were  no  adverse 
comments  directed  to  Job  Corps 
regarding  the  proposed  relocation  of  the 
Job  Corps  Center  to  Nampa.  Subsequent 
to  the  meeting,  there  were  no  adverse 
comments  received  by  the  city  council 
or  the  Office  of  Job  Corps  from  the 
public. 

The  alternatives  considered  in  the 
preparation  of  the  EA  were:  (1)  The 
"Proposed  Action"  (Preferred 
Alternative);  (2)  the  "No  Action 
Alternative"  (continuing  to  operate  the 
CCC  at  its  existing  site  until  it  would  be 
necessary  to  locate  elsewhere  or  close 
the  Center);  and  (3)  the  "Ahemative 
Sites"  alternative.  All  three  alternatives 
have  been  considered,  as  reflected  in  the 
environmental  assessment,  in 
compliance  with  the  National 
Environmental  Policy  Act  (NEPA). 
Although  choosing  the  "No  Action" 
alternative  would  result  in  no 
environmental  impact  upon  the  area,  it 
would  deny  the  young  adults  of  this 
area  the  benefits  of  a  Job  Corps  Center. 
Several  alternative  sites  were 
considered  by  the  Department  of  Labor 
for  the  new  CCC  site,  but  were  found  to 
be  undesirable  in  terms  of  safety  of 
students,  compatibility  with 
surrounding  land  uses,  and/or 
proximity  to  job  locations,  goods  and 
services.  The  potential  for  an  excellent 
facility  and  operational  efficiency 
afforded  by  the  proposed  action 
indicates  that  the  proposed  relocation  of 
the  Center  to  the  city  of  Nampa  is  the 
preferred  alternative. 

Based  on  the  information  gathered 
during  the  preparation  of  the  EA  for  the 
Department  of  Labor.  Employment  and 
Training  Administration,  the  Office  of 
)ob  Corps  finds  that  the  relocation  of  the 
Marsing  CCC  to  the  land  adjoining  the 
ISSH  in  Nampa,  Idaho,  will  not  cause 
any  significant  adverse  impact  on  the 
environment  and  recommends  that  the 


project  continue  as  proposed.  This 
proposed  action  is  not  considered  to  be 
highly  controversial. 

Dated  at  Washington.  DC.  this  23rd  day  of 
December,  1994. 
Peter  E.  Rell, 
Director  of  fob  Corps. 
|FR  Doc.  95-668  Filed  1-10-95:  8:45  am] 
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Job  Corps:  Preliminary  Finding  of  No 
Significant  Impact  (FONSI)  for  the  New 
Job  Corps  Center  on  Treasure  Island, 
in  San  Francisco  Bay,  CA 

agency:  Employment  and  Training 

Administration. 

ACTION:  Preliminary  Finding  of  No 

Significant-Impact  (FONSI)  for  the  new 

Job  Corps  Center  on  Treasure  Island,  in 

Scm  Francisco  Bay.  California. 

SUMMARY:  Pursuant  to  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Part  1500-08)  implementing 
procedural  provisions  of  the  National 
Environmental  Policy  Act  (NEPA),  the 
Department  of  Labor,  Employment  and 
Training  Administration.  Office  of  Job 
Corps,  in  accordance  with  29  CFR 
11.11(d),  gives  notice  that  an 
Environmental  Assessment  (EA)  has 
been  prepared  and  the  proposed  plans 
for  the  establishment  of  a  Job  Corps 
Center  on  Treasure  island  in  San 
Francisco  Bay.  California,  will  have  no 
significant  environmental  impact. 
Pursuant  to  29  CFR  11.11(d)(1),  diis 
Preliminary  Finding  of  No  Significant 
Impact  will  be  made  available  for  public 
review  and  comment  for  thirty  (30) 
days. 

DATES:  Comments  must  be  submitted  by 
February  10,  1995. 

ADDRESSES:  Any  comment(s)  are  to  be 
submitted  to  Lynn  Kotecki,  Employment 
and  Training  Administration, 
Department  of  Labor,  200  Constitution 
Ave.,  NW.,  Washington,  DC,  20210. 
(202) 219-5468. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  EA  and  additional 
information  are  available  to  interested 
parties  by  contacting  Marta  Aguilar- 
Dugan.  Region  IX  (Nine),  Office  of  Job 
Corps,  71  Stevenson  Street,  Suite  1015, 
San  Francisco,  California,  94119,  (415) 
744-6658. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  proposed  action  is  to 
create  a  new  Job  Corps  Center  in  the  San 
Francisco  Bay  Area  that  would  provide 
up  to  850  enrollees  with  training  and 
support  services  in  a  residential 
environment.  The  Job  Corps  training 
and  services  include  basic  education, 
vocational  skills  training,  work 


experience,  counseling,  health  care,  and 
related  support  services.  The  program  is 
intended  to  prepare  participants  to 
obtain  and  hold  gainful  employment, 
pursue  further  education  or  training,  or 
satisfy  entrance  requirements  for  service 
in  the  Armed  Forces. 

The  Proposed  Job  Corps  Center  will 
be  developed  on  land  and  in  buildings 
now  occupied  by  the  United  States 
Navy.  The  Job  Corps  would  occupy 
about  35.5  acres  of  the  403-acre 
Treasure  island.  Treasure  Island  is 
located  adjacent  to  Verba  Buena  Island 
and  the  San  Francisco-Oakland  Bay 
Bridge  in  San  Francisco  Bay.  Naval 
Station  Treasure  Island  will  be  closed 
by  the  Department  of  Defense  on 
September  30,  1997.  The  Job  Corps 
Center  has  been  proposed  as  one  of  the 
first  non-military  uses  of  the  base,  ajid 
is  planned  for  implementation  before 
the  base  closure  is  fully  complete.  , 

Thp  Job  Corps  Center  would  be 
planned  for  an  optimum  capacity  of  720 
single  residents  and  130  non-resident 
students.  It  is  estimated  that  many  of  the 
non-residents  would  be  single  parents 
with  up  to  60  children  that  would  use 
child  care  services  available  to  the  job 
Corps  on  Treasure  island.  Therefore,  a 
total  of  910  people  would  be  served  at 
the  Center. 

The  Job  Corps  would  lake  possession 
of  a  total  of  470.347  gross  square  feet  of 
floor  space  in  twelve  existing  buildings. 
The  streets,  sidewalks,  parking  lots,  and 
utility  systems  ser\'ing  the  buildings  are 
in  place  and  mature  landscaping  is 
found  around  many  of  the  structures. 

Job  Corps'  estimates  of  the 
rehabilitation  work  that  would  be 
necessary  to  adapt  these  buildings  to 
meet  the  needs  of  their  programs 
indicates  that  3  of  the  buildings  would 
need  no  rehabilitation  work.  2  would 
require  major  renovation  and  the 
remaining  7  would  require  minor  to 
moderate  modifications.  The  buildings 
that  would  require  no  work  include  the 
following:  Building  363.  which  houses 
an  existing  Job  Corps  sponsored 
Culinary  Arts  school  (with  about  120 
students);  Building  368.  the  cafeteria; 
arid  Building  364.  which  would  be 
reserved  for  future  upgrading  by  lob 
Corps'  vocational  training  studePifs. 
Minor  rehabilitation,  such  as  upgrading 
of  fire  doors,  HVAC,  electrical  and 
plumbing  systems  and  interior  space 
conversions  to  meet  Job  Corps  needs, 
would  be  undertaken  in  Buildings  369. 
450,  487,  488,  and  489.  Building  365 
would  require  moderate  rehabilitation 
work  to  reconfigure  the  existing  space 
into  storage.  Loading  docks  and  a  freight 
elevator  would  be  added.  An  area  on  the 
second  floor  of  Building  442.  the  3  year 


old  medical/dental  building  would  be 
reconfigured  to  provide  medical  wards. 

The  buildings  slated  for  major 
rehabilitation  are  Buildings  366  and 
367.  Building  366  would  be 
reconfigured  from  open  bay  dormitories 
to  vocational  shops.  The  bathrooms 
would  have  to  be  converted  to  male/ 
female  facilities  and  an  interior  elevator 
would  be  added.  Building  367  would  be 
reconfigured  from  an  open  bay 
dormitory  to  classroom  space.  The 
bathrooms  would  also  have  to  be 
reconfigured  and  an  elevator  installed. 

The  only  new  building  anticipated  at 
this  time  would  be  a  building  to  house 
recreational  facilities  for  tLe  students  on 
the  "campus  ".  The  size  and 
configuration  of  the  building  has  not 
been  defined,  although  it  is  expected 
thai  it  would  be  located  on  what  is  now 
a  1.5-acre  grassy  playing  field/ 
.landscaped  area  near  Buildings  369.  488 
and  489.  which  would  be  dormitories 

Treasure  Island,  the  site  of  the 
proposed  project,  is  a  manmade  island 
of  about  403  acres.  It  was  built  on  Verba 
Bucna  Shoals  and  a  sand  spit  exiending 
north  from  Verba  Buena  Island  between 
1936  and  1939  as  the  site  for  the  Golden 
Gate  International  Exposition.  The 
island  was  constructed  from  sediments 
dredged  from  San  Francisco  Bay  The 
Exposition  or  "World's  Fair"  opened  on 
the  island  in  February  1939  and  had  a 
second  run  in  1940. 

A  few  months  after  the  Fair  closed, 
the  Navy  leased  Treasure  Island  from 
San  Francisco  and  the  ^'erba  Buena- 
based  Naval  activities  spread  out  to 
cover  both  islands.  The  island  became  a 
major  naval  facility  during  World  War 
11.  and  has  operated  as  a  .Naval  Base 
continuously  since.  After  the  war.  tlie 
City  of  San  Francisco  agreed  to  trade  the 
deed  to  Treasure  Island  in  exchange  for 
Government  owned  land  south  cf  San 
Francisco  where  the  Sar  Francisco 
International  .Airport  W6>  e\en1ur.!l\ 
buih. 

Exiting  buildings  on  Treasure  Island. 
today,  includes  three  Naval  training 
center  facilities.  907  family-housing 
units.  1,000  bachelor  quarters,  medical/ 
dental  clinics,  a  brig.  5  active  piers, 
recreational  facilities,  a  school  and  a 
child-care  center,  a  commissary,  a 
sewage  treatment  plant,  fire  station. 
Naval  Public  Works  department  and  a 
\  ariety  of  other  facilities.  The  Treasure 
Island  Museum  is  located  in  the 
Headquarters  building,  which  is  one  of 
only  three  remaining  structures  built  for 
the  1939  Exposition. 

Treasure  Island  is  considered  an 
urban  setting  and  is  located  within  the 
boundaries  of  the  City  and  County  of 
San  Francisco.  As  a  federal/military 
enclave  within  the  Citv.  the  Island  has 


not  been  subject  to  local  planning.and 
zoning  regulations;  San  Francisco  is 
currently  beginning  work  on  a  reuse 
plan  for  conversion  of  the  Island  from 
military  to  civilian  use. 

The  project  will  help  offset  the 
substantial  population  and  emplo\menl 
loses  that  are  occurring  in  the  Bay  Area 
from  the  Na\y  s  base  closure  actions 
affecting  Treasure  Island  and  other 
nearby  facilities.  The  Job  Corps  will 
replace  more  than  10%  of  the  Navy's 
current  Treasure  Island  population, 
which  will  decline  to  zero  by  late  1997 

The  Job  Corps  Center  will  also 
provide  employment  opportunities  for 
teachers  and  support  staff,  and  will 
purchase  goods  and  services  from  the 
surrounding  communities.  This  will 
offset  a  small  proportion  of  the 
economic  losses  to  the  region  from  the 
base  closure  actions.  The  ability  of  the 
lob  Co.rps  to  begin  functioning  on  the 
site  before  the  Navy  leaves  Treasure 
Island  in  1997  is  considered  a  benefit 
as  it  will  help  smooth  the  transil;on 
from  military  to  civilian  emploxment  en 
the  site. 

The  San  Francisco  Bay  Area  is 
considered  one  of  the  most  earlhqu&ke- 
prone  areas  of  the  United  States 
Treasure  Island  lies  approximately  1 1 
miles  east  of  the  San  Andreas  Fault  fi;-<i 
10  miles  west  of  the  liayward  Fault, 
both  major  faults.  It  is  estimated  that 
there  is  a  90  percent  probability  that  rr." 
or  more  large  earthquakes  (magnitude  7 
or  greater)  will  occur  in  the  San 
Francisco  Bay  region  du.'ing'he  sCvf.-.T 
period  between  1990  and  2020 

Since  there  are  no  active  or  buned 
iauits  located  beneath  Treasure  Island 
the  risk  of  ground  rupture  due  to  fault 
displacement  is  very  low.  Howe\pr.  the 
island  is  potentially  subject  to  violent  t< 
extremely  violent  ground  shaking  and 
there  is  a  High  potential  for  liqutfci  lion 
in  the  event  of  major  earthquake. 
Previous  Navy  studies  of  buildings  c^n 
Treasure  Island  have  determined  thni 
only  Building  2  and  3  are  likely  to 
sustain  more  than  25  percent  daindge 
should  a  significant  earthquake  event 
occur.  The  Job  Corps  wculd  hav  e  no 
activities  in  Buildings  l  or  2.  However, 
the  job  Corps  will  consider  seismic 
forces  and  risks  to  buildings  cccupan's 
when  retrofiting  the  existing  NcW 
buildings  to  meet  lob  Corps 
requirements. 

the  potential  for  major  seisn.-c 
ariivity  around  the  Pacific  Rim  places 
Treasure  Island  at  risk  to  damage  from 
Tsunamis  Tsunamis  having  a  wave 
height  or  runup  of  8  feed  at  Treasure 
Island  c^n  be  expected  to  occur  once 
every  200  years.  The  possibility  of  a 
Tsunamis  is  considered  to  be  a  low  risk, 
particularly  since  the  Job  Ccrps  Center 
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would  be  pi  otected  behind  the  Island's 
perimeter  d  ke,  the  top  of  which  is  more 
than  8  feet  a  hove  sea  level.  The 
emergency  ]  ireparedness  and  response 
plan  for  thi;  facility  will  consider 
warning  an<  response  protocols  for  tljis 
risk. 

The  prop<  ised  Job  Corps  Center  will 
not  have  an  ^  significant  impacts  on 
natural  systi  ims  or  resources. 
Implementa  ion  of  the  e.xisting 
Stormwater  Pollution  Prevention  Plan 
for  Treasure  Island  will  reduce  the  risks 
of  stonmwat  >r  pollution  of  San 
Francisco  B  ly  as  a  result  of  activities  on 
the  Island.  1  he  project  will  not 
introduce  ai  y  significant  new  sources  of 
potential  po  lution  to  the  Island. 

Treasure  1  iland,  including  the  area 
where  the  Jcb  Corps  activities  would  be 
centered  is  r  ot  considered  a  valuable, 
unique  or  se  [isitive  natural  area.  The  Job 
Corps  woulc  utilize  existing  buildings 
and  urban  s;  laces  for  the  same,  or 
similar  uses  that  have  been  continuing 
for  decades.  The  Project  is  not  expected 
to  have  any  i  idverse  effects  on 
vegetation  and  wildlife  including  rare, 
threatened  or  endangered  species  of 
plants  or  animals. 

It  is  not  e>  pected  that  the  Job  Corps 
programs  wi  1  introduce  any  new 
stationary'  sc  urces  of  air  pollutant 
emissions;  h  jwever.  if  any  future 
vocational  tr  lining  programs  involve  the 
use  of  equip:  nent  requiring  permits  to 
operate  from  the  BAAQMD,  such 
permits  will  De  sought  and  the 
conditions  n  et.  The  majority  of.the  job 
Corps  studei  ts  at  Treasure  Island  will 
be  residentia  1  students  and  will 
contribute  pi  oportionately  fewer  vehicle 
miles,  hence  fewer  air  pollutants,  than 
most  residents  of  the  Bay  Area.  No 
adverse  impi  cts  on  air  quality  are 
projected. 

No  long-teTn  adverse  noise  impacts 
are  expected  The  Job  Corps  site  is 
outside  the  t  affic  noise  impact  zone  of 
the  Bay  Brid  ;e,  and  no  significant 
impacts  fron  local  traffic  noise  is 
expected.  Th  e  site  may  currentlv  be 
within  the  6(  i  dBA  CNEL  zone  o'f  flights 
from  Alamec  a  Naval  Air  Station. 
However,  sir  ce  Alameda  Naval  Air 
Station  is  bei  ng  closed  concurrently 
with  Treasur  j  Island,  this  potential 
impact  will  1  e  temporary  and  no  special 
mitigation  is  deemed  necessary. 

Constructi  )n  work  necessan.'  for  the 
modification  and  upgrading  of  some  of 
the  existing  I  uildings  would  resuh  in 
short-term  nciise  impacts,  although  most 
noisy  work  v  ould  occur  inside  the 
building  she  Is.  Air  compressors,  trucks, 
lifts,  concret(  i  pumpers,  and  other 
equipment  would  be  operated  around 
the  buildings  undergoing  remodeling 
and  could  re:  ult  in  short-term  noise 
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impacts  at  surrounding  locations.  To 
mitigate  these  potential  impacts, 
construction  activities  will  be  limited  to 
the  hours  of  7AM  to  6PM,  and  sound 
control  devices  and  muffled  exhausts 
will  be  required  on  noise-generating 
equipment. 

The  existing  streetlighting  and 
security  lighting  systems  are  expected  to 
remain  in  place.  The  addition  of  the  Job 
Corps  Center  to  Treasure  Island  will  not 
affect  existing  views  of  nighttime  lights 
on  Treasure  Island  from  off-site 
locations.  No  impacts  are  expected. 

Treasure  Island  contains  no 
archeological  or  prehistoric  resources  as 
it  was  constructed  with  materials 
dredged  form  the  bottom  of  San 
Francisco  Bay. 

The  only  buildings  on  the  Island 
found  to  have  historical  importance  are 
Buildings  1,  2  and  3.  None  of  these 
buildings  are  within  the  area  that  would 
be  used  by  the  Job  Corps,  It  is  concluded 
that  the  project  would  not  have  any 
impacts  on  historic  or  archeological 
resources. 

No  electricity,  natural  gas.  telephone 
or  cable  telephone  services  would  have 
to  be  expended  nor  would  the  capacity 
of  any  supply  lines  have  to  be  increased 
to  serve  the  project. 

The  Jobs  Corps  will  be  dependent 
upon  the  central  steam  heating  system 
on  Treasure  Island  for  space  heating.  It 
is  now  known  who  will  be  responsible 
for  this  utility  service  after  #ie  Navy 
leaves.  The  Job  Corps  will  work  with  the 
Navy  and  City  of  San  Francisco  during 
the  Base  Closure  and  Realignment 
process  to  ensure  that  this  utility  service 
will  remain  operational  or  that  a 
substitute  is  implemented  prior  to  base 
closure. 

Water  supply  for  domestic  use  and 
firefighting  is  adequate  to  meet  the 
project's  needs. 

The  existing  sewage  treatment  plant 
has  ample  capacity  to  adequately  treat 
and  dispose  of  the  sewage  generated  by 
the  proposed  project.  Because  some  of 
the  buildings  will  be  changed  from 
residential  to  instructional  facilities,  the 
Job  Corps  will  generate  less  sewage  from 
the  same  complex  of  buildings  than  the 
Navy  has  in  the  past. 

Solid  waste  disposal  will  continue  to 
be  provided  by  private  contractors. 

The  project's  impact  upon  daily  peak 
hour  traffic  on  the  Bay  Bridge  bv  Job 
Corps  personnel  will  be  an  addition  of 
fewer  than  150  round  trips,  which  is 
less  than  20  percent  of  the  traffic 
generated  by  the  Naval  Station  in  recent 
years.  This  traffic  will  have  little  or  no 
effect  on  the  Bay  Bridge  traffic,  and  is 
not  considered  a  significant  impact. 

Job  Corps  personnel  will  experience 
difficulty  merging  onto  the  Bay  Bridge 


during  peak  traffic  periods,  just  as  Navy 
personnel  do  today  and  have  in  the  past. 
It  is  not  known  if  San  Francisco's  reuse 
plan  for  Treasure  Island  will  consider 
improvements  to  these  sub-standard 
access  ramps.  Nor  is  it  known  if  such 
improvements  are  physically  feasible  a' 
a  reasonable  cost.  The  Job  Corps  will 
work  with  the  City  of  San  Francisco 
during  the  reuse  planning  process  to 
ensure  that  access  improvements  for 
Treasure  Island  are  carefully  considered 
and  evaluated. 

Medical  services  will  be  available  to 
Job  Corps  personnel  from  the  medical/ 
dental  clinic  which  the  Job  Corps  will 
acquire  from  the  Navy. 

Treasure  Island  is  within  the 
jurisdiction  of  the  San  Francisco  Police 
Department.  Police  services  will  be 
provided  by  the  City  and  County  of  San 
Francisco  with  support  from  military 
police  as  long  as  the  Navy  remains  on 
the  base.  Subsequently,  the  San 
Francisco  Police  Department  will  be 
responsible  for  all  calls  for  service  from 
the  Island.  The  proposed  Job  Corps 
Center's  potential  need  for  police 
services  is  not  expected  to  have  a 
significant  impact  on  the  City  and 
County  of  San  Francisco. 

Fire  services  will  be  provided  by  the 
Navy  until  base  closure.  At  that  time  the 
operation  of  the  Fire  Station  will  be  the 
responsibility  of  the  City  and  County  of 
San  Francisco.  San  Francisco  is  also 
expected  to  address  the  fire  services  in 
the  Reuse  Plan. 

Preliminary  screening  has  indicated 
that  radon  gas  is  not  a  significant 
concern  at  Treasure  Island.  No  impacts 
are  expected. 

Asbestos  may  have  been  used  in  the 
building  materials  for  seven  or  eight  of 
the  twelve  structures  to  be  acquired  by 
the  Job  Corps.  The  Job  Corps  will  survey 
the  buildings  for  asbestos-containing 
materials  and  abate  them  as  necessary  in 
conjunction  with  the  other 
rehabilitation  efforts  required  to  adapt 
the  buildings  to  Job  Corps  uses.  Any 
asbestos-containing  materials  removed 
from  the  buildings  will  be  disposed  of 
at  licensed,  off-site  facilities  in 
accordance  with  Federal  and  State 
regulations.  Completion  of  the 
abatement  program  will  eliminate  any 
potential  health  hazards  from  asbestos. 

Compliance  with  the  Federal 
Residential  Lead-Based  Paint  Hazard 
Reduction  Act  of  1992  by  the  Navy  and/ 
or  the  Department  of  Labor  is  expected 
to  adequately  address  any  potential 
lead-based  paint  hazards  at  the  facility 

Water  supplied  to  Treasure  Island  is 
well  within  the  Federal  drinking  water 
quality  standards  for  lead.  No  adverse       { 
impacts  upon  the  water  supply  are 
expected. 


There  are  twenty  Installation 
Restoration  sites  on  Treasure  Island 
containing  hazardous  wastes  cataloged 
by  the  Navy.  None  of  these  are  located 
within  the  confines  of  the  area  that 
would  be  transferred  to  the  Department 
of  Labor  for  the  proposed  Job  Corps 
facility.  Two  of  the  seventy-five 
Underground  Storage  Tanks  (USTs)  on 
the  base  are  within  the  boundaries  of 
the  Job  Corps  site.  These  underground 
storage  tanks  have  been  removed.  One 
of  the  sites  requires  further  remediation 
work,  consisting  of  the  removal  and 
treatment  of  soil  with  petroleum 
hydrocarbon  contamination  and. 
possibly,  the  treatment  of  contaminated 
groundwater.  Groundwater  beneath 
Treasure  Island  is  not  withdrawn  for 
any  domestic  or  irrigation  use. 
Remediation  of  this  UST  site  will  be 
completed  by  the  Navy  before  base 
closure  is  complete.  The  Navy  intends 
to  conduct  all  remediation  work  with 
proper  site  safety  protocols;  no  adverse 
impacts  are  projected. 

PCB-containing  transformers  have 
been  removed  from  Treasure  Island. 
One  of  the  identified  Installation 
Restoration  sites,  which  will  be  cleaned, 
has  PCB  contamination.  This  site, 
however,  is  far  from  the  buildings  that 
will  be  utilized  by  the  Job  Corps.  No 
impacts  from  PCB  contamination  are 
projected. 

Naval  Station  Treasure  Island  is  a 
regulated  hazardous  waste  generator 
The  sources  of  hazardous  wastes 
generated  on  the  Island  are  primarily  in 
the  military  training  and  industrial 
activities  on  the  site,  which  are 
concentrated  on  the  eastern  and 
southern  sides  of  the  Island.  Activities 
resulting  in  the  generation  of  hazardous 
waste  do  not  occur  in  the  residential 
and  administrative  buildings  that  would 
be  used  by  the  Job  Corps.  The  medical/ 
dental  building  generates  small 
quantities  of  medical  wastes,  which  are 
disposed  of  in  accordance  with 
appropriate  regulations.  It  is  presumed 
that  these  practices  will  be  continued  by 
the  Department  of  Labor,  as  required  by 
law.  upon  transfer  of  the  medical 
building.  No  adverse  impacts  to  Job 
Corps  personnel  is  expected  as  a  result 
of  on-site  chemical  use. 

On  February  3.  1994  the  San 
Francisco  Board  of  Supervisors  Select 
Committee  on  Base  Closure  conducted  a 
Public  Hearing  on  the  proposed  location 
of  a  Job  Corps  Center  at  Treasure  Island. 
The  Public  Hearing  was  attended  by 
approximately  37  people,  of  which  18 
offered  comments  and  testimony.  Every 
piece  of  testimony  offered  was  in 
support  of  the  project;  no  testimony  was 
submitted,  in  person  or  in  writing,  that 


questioned  or  opposed  a  Job  Corps 
Center  at  Treasure  Island. 

The  Alternatives  considered  in  the 
preparation  of  the  EA  were:  (1)  The  "No 
Build  "  Alternative.  (2)  the  "Alternative 
Sites  "  Alternative,  and  (3)  the 
"Continued  as  Proposed"  alternative. 
The  "No  Build"  Alternative  would 
mean  that  the  Department  of  Labor 
would  not  proceed  with  plans  for 
development  of  the  proposed  Job  Corps 
Center  on  Treasure  Island,  and  a  unique 
opportunity  for  the  youth  of  the  area  to 
educationally  benefit  from  a  Job  Corps 
would  be  forgone.  Although  choosing 
the  "No  Build"  would  result  in  no 
environmental  impact  upon  the  area, 
the  opportunity  to  obtain  land  and 
buildings  that  can  be  adapted  to  meet 
Job  Corps  need  would  also  be  lost.  The 
benefits  to  the  City  of  San  Francisco  and 
to  the  region  from  the  location  of  an 
.  expanded  fob  Corps  presence  on 
Treasure  Island  would  also  be  foregone 

The  Job  Corps  has  investigated 
alternative  locations  in  the  Bay  Area  for 
the  proposed  center.  However,  the 
alternative  sites  were  rejected  in  favor  of 
Treasure  Island  t)ecause  none  of  these 
sites  have  the  potential  to  be  adapted  to 
Job  Corps  functions  as  quickly  or  as  cost 
effectively  as  the  Treasure  Island  site.  In 
addition,  two  of  the  sites  were  within  or 
adjacent  to  residential  areas  and  the 
proposed  Presidio,  much  of  which  v\ill 
be  redeveloped  as  a  Park.  The  other  site 
was  considered  significantly 
constrained  due  to  soil  contamination 

The  San  Francisco  Board  of 
Supervisors  Select  Committee  on  Base 
closure  conducted  a  Public  Hearing  on 
February  3.  1994.  regarding  the 
proposed  location  of  a  Job  Corps  Center 
at  Treasure  Island.  The  Public  Hearing 
was  attended  by  appro .ximately  37 
people.  The  results  of  the  hearing 
confirmed  that  there  was  unanimous 
support  from  all  pcu-ticipants  at  the 
hearing  for  a  Job  Corps  Center  at 
Treasure  Island. 

Based  on  the  information  gathered 
during  the  preparation  of  the  EA  for  the 
Department  of  Labor.  Employment  and 
Training  Administration,  the  Office  of 
Job  Corps  finds  that  the  development  of 
the  Treasure  Island  Job  Corps  Center 
will  not  cause  any  significant  impact  on 
the  environment  and.  therefore, 
recommends  that  the  project  continue  as 
proposed.  This  proposed  action  is  not 
considered  to  be  highly  controversial. 

Dated  at  Washington.  DC.  this  23rd  day  of 
Dfcensber  1994. 
Peter  E.  Rell. 
Director  of  fob  Corps 
|FR  Dof   95-67.T  Filed  1-10-95;  8:45  am! 
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NUCLEAR  REGULATORY 
COMMISSION 

Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  revision  to  a  guide  in  its 
Regulatory  Guide  Series.  This  series  has 
been  developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Revision  3  to  Regulatory-  Guide  5.52. 
"Standard  Format  and  Content  of  a 
Licensee  Physical  Protection  Plan  for 
Strategic  Special  Nuclear  Material  at 
Fixed  Sites  (Other  than  Nuclear  Power 
Plants)."  describes  the  format 
recommended  by  the  NRC  staff  for 
preparing  physical  protection  plans  for 
formula  quantities  of  strategic  special 
nuclear  material  at  fixed  sites  other  than 
nuclear  power  plants.  This  Revision  3 
also  provides  guidance  on  the  content  of 
the  physical  protection  plans 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  Review  and  Directives  Branch. 
Division  of  Freedom  of  Information  and 
Publications  Services.  Office  of   " 
Administration.  U.S.  Nuclear  Regulatorv 
Commission.  Washington.  DC  20555 

Regulatory-  Guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street.  NW 
Washington.  DC.  Copies  of  issued 
guides  may  be  purchased  from  the 
Government  Printing  Office  at  the 
current  GPO  price.  Information  on 
current  GPO  prices  may  be  obtained  b\ 
contacting  the  Sup>erintendenf  of 
Documents.  U.S.  Government  Printing 
Office.  Post  Office  Box  37082. 
Washington.  DC  20013-7082.  telephone 
(202)  512-2249.  Issued  guides  may  also 
be  purchased  from  the  National 
Technical  Information  Service  on  a 
standing  order  basis.  Details  on  this 
ser\  ice  may  be  obtained  bv  wTiting 
NTIS,  5285  Port  Roval  Road. 
Springfield.  VA  22^61 

(5  U.S.C.  552(al) 

Dated  at  Rockville  Maryland,  this  16lh  day 
of  December  1994 


2800 


JMI 


For  the  Nur: 
Eric  S.  Beckjo4-d 

Director,  Offi(V 

Research. 

IFR  Doc.  95-669 
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SECURITIES  AND  EXCHANGE 

COMMISSION 

[Release  No.  ^4-351 94;  File  Ho.  SR-NYSE- 
94-47] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Acceleratea  Approval  of  Proposed 
Rule  Change  by  the  New  York  Stock 
Exchange,  Inc.,  Relating  to  an 
Extension  o^  the  Hedge  Exemption 
Pilot  Progra  n 

January  5.  19?  5. 

Pursuant  1 3  Section  19(b)(1)  of  the 
Securities  E:  change  Act  of  1934 
CAcf),  15  li.S.C.  78s(b)(l).  notice  is 
hereby  giver  that  on  December  9,  1994, 
the  New  Yoi  i  Stock  Exchange.  Inc. 
(NYSE"  or  "Exchange")  filed  with  the 
Securities  ai  d  Exchange  Commission 
("SEC"  or  ■(  lonimission")  the  proposed 
rule  change  is  described  in  Items  1  and 
li  below,  wh  ich  Items  have  been 
prepared  by  the  self-regulatory 
organization ,  The  Commission  is 
publishing  t  lis  notice  to  solicit 
comments  o  i  the  proposed  rule  change 
from  interrs  ed  persons. 

I.  Self-Regulatory  Organizations 


Statement  o 


the  Propose  I  Rule  Change 

The  \"i  SI  proposes  to  amend  NYSE 
Rule  704.  T  osition  Limits.'"  to  extend 
until  May  i:  .  1995,  the  Exchange's  pilot 
program  for  position  limit  exemptions 
for  certain  h  -dged  (1)  equity  option 


positions:  ai 
option  posit 


The  text  i  "  the  proposals  are  available 


at  the  Officf 
at  the  Comn 


D 


n; 


II.  Self-Reg 
Statement 
Statutory  B 
Change 

In  its  fi!i 
self-regulal 
statements  c 
and  basis  fn 
and  di.sciis5 
on  the  prop 
of  these  stat 
the  places 


the  Terms  of  Substance  of 


d  (2j  broad-based  index 
ons.' 


of  the  Secretary.  NYSE 
ission 


and 


tatory  Organization's 
the  Purpose  of.  and 
sis  for.  the  Proposed  Rule 


The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose 

On  March  14,  1990,  the  Commission 
approved,  on  a  pilot  basis,  amendments 
to  NYSE  Rule  704  providing  (1)  an 
exemption  from  equity  option  position 
limits  for  certain  equity  option  positions 
that  are  fully  hedged  and  (2)  an 
exemption  from  the  broad-based  index 
option  position  limits  for  certain  hedged 
broad-based  index  option  positions.* 

On  July  12,  1991,  the  Commission 
approved  both  (1)  an  expansion  of  the 
scope  of  the  exemptions  to  include  short 
positions  in  the  underlying  hedged 
portfolio  and  to  allow  tbe  underlying 
hedged  portfolio  to  include  securities 
that  are  readily  convertible  into 
common  stock,  and  (2)  an  extension  of 
the  termination  date  of  the  pilot 
program.-' 

On  September  14,  1993.  the 
Commission  approved  both  (1)  an 
expansion  of  the  equity  option  position 
limit  hedge  exemption  to  include 
"securities  readily  converted  into  or 
economicaliy  equivalent  to  that  number 
of  shares  of  such  stock"  as  the  basis  for 
the  exemption  and  (2)  an  extension  of 
the  termination  date  of  the  pilot 
program. •* 

On  November  17.  1993,  the 
Commission  approved  an  extension  of 
the  termination  date  of  the  pilot 
program  until  November  17,  1994.''  The 
Exchange  now  proposes  to  extend  the 
pilot  program  for  six  months  to  May  1 7. 
1995. 

Earlv  in  1995,  the  Exchange  plans  to 
submii  to  the  Commission  a  report  on  . 
the  pilot  program  covering  the  period 
ending  December  31,  1994  In  addition, 
for  the  duration  of  the  pilot  program,  the 
NYSE  will  continue  to  monitor  on  a 
daily  basis  (1)  the  use  of  the  exemptions 
to  determine  if  the  positions  are  being 
maintained  in  accordance  with  all 


with  the  Commission,  the 
ry  organization  included 
oncerning  the  purpose  of 
the  proposed  rule  change 
s  !d  any  comments  it  received 
ised  rule  change.  The  text 
ments  may  be  examined  at 
sliecified  iif  Item  IV  below. 


'  Position  liri  !s  impose  a  ceiling  on  the  aRgregatc 
nanibfr  of  opiii  .'.;.  cor.triicls  on  Ihe  same  side  of  the 
markpl  that  (..i.i  be  he'd  or  written  by  an  investor 
or  group  of  ir.vi  stors  dCling  in  f  oncerl. 


•  See  SeturJlif'i  t.xchange  Atl  Rp.'eo>e  Nii.  2776(> 
IMarch  8.  1990).  55  KR  9523  (Mari  h  14.  199(1) 
(order  approving  ri!e  No.  SR-NYSE-89-H)9V 

'See  Serurities  Exchange  Art  Relrase  No  254  ih 
ilulv  12.  1991).  56  FR  33317  (liily  19.  1991)  (order 
..pproving  File  No.  SR-NYSE-9i-19). 

"See  Securities  Exchange  Act  Release  No.  32901 
(.September  14.  1993).  58  FR  49073  (Sep!e:r.V)er  21. 
1993)  (order  approving  File  No.  SR-NY.St-92-2:i). 

■  See  .Securities  Exchange  Art  Release  Nf.   33212 
INovember  17.  1993).  58  FR  62173  (November  24, 
1993)  (order  approving  File  Nos.  .SR-Amex-93-38. 
.SR-CBOE-93-52.  i.R-NYSE-93-»2.  SR-P.SE-93- 
30.  and  SR-PHLX-93-J6). 


conditions  and  requirements  and  (2)  the 
effects  of  the  exemptions  on  the  market. 

(b)  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  w  ith 
Section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5). 
in  particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  system,  and. 
in  general,  to  protect  investors  and  the 
public  interest. 

IB)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  imposes  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

IC)  Splf-Regulatory  Organization  s 
Statements  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
the  proposed  rule  change.  The  Exchange 
has  nor  received  any  unsolicited  written 
comments  from  members  or  other 
interested  parties. 

ill.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Excliduge  has  requested  that  the 
proposed  rule  change  be  giycn 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act. 

The  Commission  finds  that  the 
proposed  rule  change  to  extend  the  pilot 
program  until  May  17,  1995,  is 
consistent  with  the  requirements  of  the 
Ad  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  in  particular, 
the  requirements  of  Section  6(b)(5) 
thereunder.*'  The  Commission 
concludes,  as  it  did  when  original i\ 
approving  the  pilot  program,  that 
providing  for  increased  position  and 
exercise  limits  for  equity  options  and 
slock  index  options  in  circumstancts 
where  those  excess  positions  are  fully 
hedged  with  offsetting  stock  positions 
will  provide  greater  depth  and  liquidily 
to  Ihe  market  and  allow  investors  lo 
hedge  their  stock  portfolios  more 
effectively,  without  significantly 
increasing  concerns  regarding 
intermarket  manipulations  or 
disruptions  of  either  the  options  markc! 
or  the  underlying  stock  market. 


I'il'.S.C.  7Bi;b;(5)(1982). 


The  Commission  also  notes  that 
before  the  NYSE's  pilot  program  can  be 
extended  or  approved  on  a  permanent 
basis,  the  Exchange  must  provide  the 
Commission  with  a  report  on  the 
operation  of  its  pilot  program  since  its 
inception  by  January  31,  1995. 
Specifically,  the  Exchange  must  provide 
the  Commission  details  on  (1)  the 
frequency  with  which  the  exemptions 
have  been  used;  (2)  the  types  of 
investors  using  the  e.xemptions;  (3)  the 
size  of  the  positions  established 
pursuant  to  the  pilot  program;  (4)  what 
types  of  convertible  securities  are  being 
used  to  hedge  positions  and  how 
frequently  the  convertible  securities 
have  been  used  to  hedge;  (5)  whether 
the  Exchange  has  received  any 
compliants  on  the  operation  of  the  pilot 
program;  (6)  whether  the  Exchange  has 
taken  any  disciplinary  action  against,  or 
com.menced  any  violation  of  any  term  or 
condition  of  the  pilot  program;  (7)  the 
market  impact,  if  any  of  the  pilot 
program;  and  (8)  how  the  Exchange  has 
implemented  surveillance  procedures  to 
ensure  compliance  with  the  terms  and 
conditions  of  the  pilot  program.  In 
addition,  the  Commission  expects  the 
Exchange  to  inform  the  Commission  of 
the  results  of  any  surveillance 
investigations  undertaken  for  apparent 
violations  of  the  provisions  of  its 
position  limit  hedge  exemption  rules. 

The  Commission  finds  good  cause  for 
approving  the  extension  of  the  pilot 
programs  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of  filing 
thereof  in  the  Federal  Register  in  order 
to  permit  the  continuation  of  the  pilot 
program.  The  Commission  notes  that  the 
Exchange  has  not  experienced  any 
significant  problems  with  the  pilot 
program  since  its  inception  and  that  die 
Exchange  will  continue  to  monitor  the 
pilot  program  to  ensure  that  no 
problems  arise.  Finally,  no  adverse 
comments  have  been  received  by  the 
Exchange  or  the  Commission 
concerning  the  pilot  program.  Based  on 
the  above,  the  Commission  believes 
good  cause  exists  to  approve  the 
extension  of  the  pilot  program  through 
May  17.  1995,  on  an  accelerated  basis. 
Therefore,  the  Commission  believes  that 
granting  accelerated  approval  of  the 
proposal  is  appropriate  and  consistent 
with  Sections  6  and  19{b){2l  of  the  Art. 

iV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W  . 
Washington,  DC.  20549.  Copies  of  the 


submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  .the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  522,  will  be 
available  for  inspection  and  copying  at 
the  Commission  s  Public  Reference 
Section,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
February  1.  1995. 

//  Is  therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'  that  the 
proposed  rule  change  (SR-NYSE-94- 
47)  relating  to  an  extension  of  the  hedge 
exemption  pilot  program  until  May  17. 
1995.  is  approved. 

For  the  Commission,  by  the  Division  of 
Marliet  Regulation,  pursuant  to  delegated 
ajthority." 

Margaret  H.  McFarland, 
Deputy  Secretary 

jFR  Doc.  95-65R  Filed  1-10-95;  8:45  ami 
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[File  No.  1-4453] 

Issuer  Delisting;  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration;  (Ark  Restaurants  Corp., 
Common  Stock,  $.01  Par  Value) 

[ariiiap.-  5.  1995. 

Ark  Restaurants  Corp.  ("company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuaht  to  Section 
12(d)  of  the  Securities  E.xchange  .\ct  of 
1934  (".\ct")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  ("Security") 
from  listing  and  registration  on  the 
American  Stock  Exchange.  Inc. 
("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following; 

According  to  the  Company,  the 
Security  commenced  trading  on  the 
National  Association  of  Securities 
Dealers  Automated  Quotations/National 
Market  Systems  ("NASDAQ/NMS ")  at 
the  opening  of  business  on  December  1. 


15  U.S.C.  78s;b)(2)  (1982). 
•  17  CFR  2no.3n-3(al!l2l  (1993) 


1994  and  concurrently  therewith  such 
stock  was  suspended  from  trading  on 
the  Amex. 

The  Company  believes  that  the 
NASDAQ/NMS  multiple  market  maker 
approach  will  provide  the  Company 
with  higher  visability  within  the 
financial  community,  thereby  enhancing 
investor  awareness  of  the  Company's 
activities; 

In  addition,  the  Company  believes 
NASDAQ/NMS  will  provide  brokers 
and  others  with  immediate  access  to  the 
bid  and  ask  prices,  plus  other 
information  about  the  Security 
throughout  the  trading  day,  will  result 
in  increased  visibility  and  sponsorship 
of  the  Security,  and  will  offer 
shareholders  greater  liquidity  than    , 
presently  offered  on  the  Amex. 

Any  interested  person  may^  on  or 
before  January  27, 1995  submit  by  letter 
to  the  Secretary'  of  the  Securities  and 
Exchange  Commission,  450  Fihh  Street. 
N.W..  Washington.  D.C.  20549.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchange  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  C.  Katz, 
Sfcretarw 
IFR  Doc  95-659  Filed  l-U)-95;  8  45  am! 
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[Pel.  No.  IC— 20817;  812-9016] 

A  VEST  A  Trust,  et  al.;  Notice  of 
Application 

January  4.  1995 

AGENCY:  Securities  and  E.xchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

Exemption  I'nder  the  Investment 

Company  Act  of  1940  (the  ■•.\ct"). 

APPLICANTS:  AVTST.\  Trust 
( ".^VEST.\"),  including  all  existing  and 
future  series  thereof,  and  any  future 
management  investment  companies  and 
series  thereof  that  are  advised  by  Texas 
Commerce  Bank,  N.A.  ('  TCB ')  or  any 
entity  controlling,  controlled  by.  or 
under  common  control  (as  defined  in 
section  2ta)(9)  of  the  Act)  with  TCB  (the 
"Portfolios");  and  TCB  and  any  entity 
controlling,  controlled  by.  or  under 
common  control  (as  defined  in  sectio'' 
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ADDRESSES: 
Street,  NVV, 
Applicants. 
Texas  77002. 
FOR  FURTHER 
Bradlev  W.  Piulson 
(202) 942-01^7 
Branch,  Chie 
(Division  of 
Office  of  Invefctment 
Regulation 
SUPPLEMENTAhY 
following  IS  a 
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available  for 
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CB  that  serves  as 
viser  to  any  of  the 

Advisers"). 
SECTION:  Order  requested 
1 7(d)  of  the  Act  and  rule 
der. 


NOTIFICATION  OF  HEARING:  An 
the  application  will  be 
the  SEC  orders  a  hearing, 
pelsons  may  request  a 
iting  to  the  SEC's 
serving  applicants  with  a 
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requests  should  be 
e  SEC  by  5:30  p.m.  on 
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S  Bcretary,  SEC,  450  5th 
Vyashington.  DC  20549. 
2  Main  Street.  Houston. 
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Staff  Attorney,  at 
or  C.  David  Messman. 
at  (202) 942-0564 
vestment  Management, 
Company 


INFORMATION:  The 
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day.  To  provide  liquidity  and  earn 
additional  income,  the  Adviser 
ordinarily  would  invest  this  cash  in 
short-term  investments  authorized 
under  the  Portfolio's  investment 
policies. 

3.  Applicants  propose  to  establish  one 
or  more  Accounts  that  would  be  used 
exclusively  to  pool  excess  cash  of  the 
Portfolios  to  purchase  one  or  more 
repurchase  agreements.  Under  the 
proposed  arrangement,  the  Adviser 
would  enter  into  repurchase  agreements 
by  calling  a  previously  approved 
counterparty,  indicating  the  size  and 
duration  of  the  transaction,  and 
negotiating  the  rate  of  interest.  Master 
repurchase  agreements  establish 
minimum  collateral  levels,  securities 
eligible  to  be  held  as  collateral,  and  the 
maximum  term  of  a  transaction.  The 
Custodian  would  be  able  to  enter  into 
third-party  arrangements  with  qualified 
banks  for  custody  of  assets  cmd 
collateral  securities  to  facilitate 
repurchase  transactions  and  obtain  more 
attractive  rates. 

4.  After  the  Adviser  and  a 
counterparty  reach  agreement  on  the 
size  of  a  repurchase  transaction,  the 
Custodian  would  be  notified  and  would 
be  required  to  verify,  before  releasing- 
the  funds,  that  efigible  collateral 
securities  of  sufficient  value  have  been 
received.  These  securities  would  be 
either  wired  to  the  account  of  the 
Custodian  (or  a  third-party  custodian)  at 
the  appropriate  Federal  Reserve  Bank  or 
physically  transferred  to  a  segregated 
account  of  the  Custodian  (or  third-party 
custodian). 

5.  Transactions  in  the  Account  would 
be  reported  to  the  Portfolios'  Custodian 
through  a  trade  authorization  that 
would  authorize  the  Custodian  to  settle 
the  transaction  on  a  joint  basis.  The 
trade  authorization  would  state  each 
Portfolio's  portion  of  the  investment. 
The  Custodian  would  reconcile  the 
Account  with  the  trade  authorizations 
on  a  daily  basis.  At  least  monthly,  assets 
held  in  the  Account  would  be 
reconciled  with  the  Custodian's 
securities  movement  and  control 
records,  and  the  Custodian  would 
reconcile  each  Portfolio's  securities 
movement  and  control  records  with 
each  Portfolio's  security  ownership 
records. 

6.  The  Portfolios  will  not  enter  into 
repurchase  agreements  with  their 
custodian,  except  where  cash  is 
received  very  late  in  the  business  day 
and  othervnse  would  be  unavailable  for 
investment  at  all. 

7.  Applicants  believe  the  proposed 
Account  would  have  the  following 
benefits  for  the  Portfolios:  (a)  The 
Portfolios  would  save  significant  fees 


and  expenses  by  reducing  the  number  of 
transactions  in  which  they  engage;  (b) 
the  Portfolios  would  enjoy  a  higher  rate 
of  return  on  uninvested  cash  balances 
because  higher  rates  of  return  are 
usually  available  for  larger  repurchase 
agreements;  (c)  the  number  of  trade 
tickets  written  by  each  party  to  a 
repurchase  transaction  would  be 
reduced,  which  would  simplify  the 
transaction  and  decrease  the 
opportunity  for  errors. 

Applicants'  Legal  Analysis 

1.  Section  17(d)  of  the  Act  makes  it 
unlawful  for  an  affiliated  person  of  a 
registered  investment  company  or  an 
affiliated  person  of  such  person,  acting 
as  principal,  to  effect  any  transaction  in 
which  the  registered  investment 
company  is  a  joint  or  a  joint  and  several 
participant  with  such  person  in 
contravention  of  rules  and  regulations 
prescribed  by  the  SEC.  Rule  17d-l(a) 
under  the  Act  provides  that  an  affiliated 
person  of  a  registered  investment 
company  or  an  affiliated  person  of  such 
person,  acting  as  principal,  shall  not 
participate  in.  or  effect  any  transaction 
in  connection  with,  any  joint  enterprise 
or  other  joint  arrangement  in  which  the 
registered  investment  company  is  a 
participant  unless  the  SEC  has  issued  an 
order  approving  the  arrangement. 

2.  Each  Portfolio,  by  participating  in 
the  proposed  Account,  and  the  Adviser 
by  managing  the  proposed  Account, 
could  be  deemed  to  be  joint  participants 
in  a  transaction  within  the  meaning  of 
section  17(d),  and  the  proposed  Account 
could  be  deemed  to  constitute  a  joint 
enterprise  or  other  type  of  joint 
arrangement  within  the  meaning  of  rule 
17d-l.  Furthermore,  under  the 
definition  of  "affiliated  person  "  set  forth 
in  section  2(a)(3)  of  the  Act,  each 
applicant  could  be  deemed  an  affiliated 
person  of  each  other  applicant. 

3.  Applicants  believe  that  the 
proposed  method  of  operating  the 
Account  would  not  result  in  conflicts  of 
interest  among  any  of  the  Portfolios  or 
between  a  Portfolio  and  its  Adviser. 
Although  the  Adviser  would  gain  some 
benefit  through  administrative 
convenience  and  possible  reduction  in 
clerical  costs,  the  primary  beneficiaries 
would  be  the  Portfolios  and  their 
shareholders.  The  Account  would 
provide  the  Portfolios  and  their 
shareholders  with  a  more  efficient  and 
productive  way  of  administering  daily 
investment  transactions. 

4.  Applicants  believe  that  it  would  be 
desirable  to  permit  future  Portfolios  to 
participate  in  the  Account  without  the 
necessity  of  applying  for  an  amendment 
to  the  requested  order.  Future  Portfolios 
would  be  required  to  participate  on  the 


same  terms  and  conditions  as  the 
existing  Portfolios. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  The  Account  will  oe  established  as 
one  or  more  separate  cash  accounts  on 
behalf  of  the  Portfolios  with  the 
Custodian.  The  Portfolios  may  deposit 
daily  all  or  a  portion  of  their  uninvested 
net  cash  balances  into  the  Account.  The 
Account  will  not  be  distinguishable 
from  any  other  accounts  maintained  by 
a  Portfolio  with  the  Custodian  except 
that  monies  from  the  various  Portfolios 
will  be  deposited  in  the  Account  on  a 
commingled  basis.  The  Account  will  not 
have  any  separate  existence  with  indicia 
of  a  separate  legal  entity.  The  sole 
function  of  the  account  will  be  to 
provide  a  convenient  w  ay  of  aggregating 
individual  transactions  that  would 
otherwise  require  management  by  each 
Portfolio  of  its  cash  balances. 

2.  Cash  in  the  Account  will  be 
invested  solely  in  repurchase 
agreements,  "collateralized  fully"  as 
defined  in  rule  2a-7  under  the  Act  and 
satisfying  the  uniform  standards  set  by 
the  Portfolios  for  such  investments. 

3.  All  repurchase  agreements  entered 
into  by  the  Portfolios  through  the 
Account  will  be  valued  on  an  amortized 
cost  basis.  Each  Portfolio  relying  upon 
rule  2a-7  for  valuation  of  it»net  assets 
on  the  basis  of  amortized  cost  will  use 
the  average  maturity  of  the  repurchase 
agreements  purchased  by  the  Portfolios 
participating  in  the  account  for  the 
purpose  of  computing  the  Portfolio's 
average  portfolio  maturity  with  respect 
to  the  portion  of  its  assets  held  in  the 
account  on  that  day. 

4.  In  order  to  assure  that  there  will  be 
no  opportunity  for  one  Portfolio  to  use 
any  part  of  the  balance  of  the  Account 
credited  to  another  Portfolio,  no 
Portfolio  will  be  allowed  to  create  a 
negative  balance  in  the  Account  for  any 
reason,  although  each  Portfolio  will  be 
permitted  to  draw  down  its  pro  rata 
share  of  the  entire  balance  at  any  time. 
Each  Portfolio's  decision  to  invest 
through  the  Account  will  be  solely  at 
the  Portfolio's  option,  and  no  Portfolio 
will  be  obligated  to  invest  through,  or  to 
maintain  a  minimum  balance  in.  the 
Account.  In  addition,  each  Portfolio  will 
retain  the  sole  rights  of  ownership  of 
any  of  its  assets  invested  in  the 
Account,  including  interest  payable  on 
the  assets.  Each  Portfolio's  investment 
in  the  account  will  be  documented  daily 
on  the  books  of  the  Portfolio  as  well  as 
on  the  Custodian's  books. 

5.  Each  Portfolio  will  participate  in 
the  income  earned  or  accrued  in  the 


Account,  including  all  investments  held 
by  the  Account,  on  the  basis  of  the 
percentage  of  the  total  amount  in  the 
Account  on  any  day  represented  by  its 
share  of  the  Account. 

6.  The  Adviser  will  administer, 
manage,  and  invest  the  cash  balance  in 
the  Account  in  accordance  with  and  as 
part  of  its  duties  under  the  existing  or 
any  future  investment  advisory 
contracts  with  each  Portfolio.  The 
Adviser  will  not  collect  any  additional 
or  separate  fee  for  the  administration  of 
the  Account. 

7.  The  Portfolios  and  the  Adviser  will 
enter  into  an  agreement  to  govern  the 
arrangements  in  accordance  with  the 
foregoing  representations. 

8.  The  administration  of  the  Account 
will  be  within  the  fidelity  bond 
coverage  required  by  section  17(g)  of  the 
.^ct  and  rule  17g-l  thereunder. 

9.  The  Board  of  Directors  of  each 
Portfolio  participating  in  the  Account 
will  evaluate  the  Account  arrangements 
annually  and  will  authorize  the 
continued  participation  ir  the  Account 
only  if  it  determines  that  there  is  a 
reasonable  likelihood  that  such 
continued  participation  would  benefit 
the  Portfolio  and  its  shareholders. 

10.  Substantially  all  repurchase 
transactions  will  have  an  overnight, 
over-the-weekend  or  over-a-holiday 
maturity,  and  in  no  event  would  a 
transaction  have  a  maturity  of  more  than 
seven  days. 

11.  All  joint  repurchase  transactions 
will  be  effected  in  accordance  with 
Investment  Company  Act  Release  No. 
13005  (Feb.  2.  1983)'and  with  other 
existing  and  future  positions  taken  by 
the  SEC  or  its  staff  by  rule,  interpretive 
release,  no-action  letter,  any  release 
adopting  any  new  rule,  or  any  release 
adopting  any  amendments  to  any 
existing  rule. 

12.  Any  investment  made  through  the 
Account  will  satisfv'  the  investment 
policies  or  criteria  of  all  Portfolios 
participating  in  that  investment. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secretary 
|FR  Doc.  95-605  Filed  1-10-95:  8:45  am] 
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[Investment  Company  Act  Rel.  No.  20818; 
812-9412] 

Kidder,  Peabody  Investment  Trust,  et 
al.;  Notice  of  Application 

January  4. 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 


ACTION:  Notice  of  application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 
APPLICANTS:  Kidder,  Peabody 
Investment  Trust  ("KPIT");  Kidder, 
Peabody  Investment  Trust  II  ("KPIT  IF  ); 
Kidder,  Peabody  Investment  Trust  III 
( "KPIT  HI");  Kidder,  Peabody  Municipal 
Money  Market  Series;  Kidder,  Peabody 
California  Tax  Exempt  Money  Fund; 
Kidder,  Peabody  Premium  Account 
Fund;  Kidder.  Peabody  Equity  Income 
Fund.  Inc.;  Kidder,  Peabody 
Government  Income  Fund,  Inc.;  Kidder, 
Peabody  Government  Money  Fund.  Inc.; 
Kidder.  Peabody  Cash  Reserve  Fund. 
Inc.;  Kidder.  Peabody  Tax  Exempt 
Money  Fund.  Inc.;  Institutional  Scries 
Trust;  and  Liquid  institutional  Re<er\es 
(the  "Funds");  Kidder,  Peabody  Asset 
Management,  Inc.  ( "KPAM");  Emerging 
Markets  Management  ("EMM");  GE 
Investment  Management  Incorporated 
( "GEIM");  George  D.  Bjurman  & 
Associates  ("GDB&.A");  and  Strategic 
Fixed  Income.  L.P.  ( "SFI")  (EMM. 
GEIM.  GDB&A.  and  SFI  together,  the 
"Subadvisers");  PaineWebber 
Incorporated  ("PWI");  Mitchell 
Hutchins  Asset  Management  Inc. 
(••MH.\M');  and  Mitchell  Hutchins 
Institutional  Investors  Inc.  ('MHIi.  "  and 
together  with  MH.\M.  "Mitchell 
Hutchins")  (Mitchell  Hutchins,  together 
with  PWI,  KPAM  and  the  Subadvisers 
are  collectively  ref  rred  to  herein  as  the 
"Advisers"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  for  an  exemption 
from  section  15(a). 

SUMMARY  OF  APPLICATION:  Paine  Webber 
Group  Inc.  ("PaineWebber")  has  agreed 
to  purchase  the  investment  advisory 
business  of  Kidder.  Peabody  Group  Inc. 
The  transaction  will  result  in  the 
assignment,  and  thus  the  termination,  of 
existing  investment  advisory  and 
subadvison,'  contracts  of  the  applicant 
investment  companies.  Applicants  seek 
an  order  to  permit  the  implementation, 
without  shareholder  approval,  of 
interim  investment  advisory  and 
subadvisory  contracts,  during  a  period 
of  up  to  120  days  following  the  closing 
of  the  transaction.  The  order  also  will 
permit  the  applicant  investment 
advisers  to  receive  from  the  applicant 
investment  companies  fees  earned 
under  the  interim  investment  advisory 
contracts  following  approval  by  the 
investment  companies'  shareholders. 
FILING  DATE:  The  application  was  filed 
on  January  4.  1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
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3.  MHAM  and  MHII  serve  as 
investment  advisers  lo  investment 
companies  and  non-investment 
company  clients.  MHAM  and  MHII  are 
wholly-owned  subsidiaries  of  PWl.  PWI 
is  a  registered  investment  adviser  under 
the  Advisers  Act.  PWI  is  wholly  owned 
subsidiary  of  PaineWebber,  a  publicly 
held  financial  services  holding 
company. 

4.  On  "October  17, 1994,  PaineWebber 
entered  into  an  asset  purchase 
agreement  with  General  Electric  and 
Kidder  (the  "Asset  Purchase 
Agreement").  PaineWebber  agreed  to 
purchase  certain  assets  of  Kidder  (the 
"Kidder  A.ssets ')  for  cash  and  other 
consideration  (the  "Transaction"). 
PaineWebber  has  arranged  for  Mitchell 
Hutchins  to  undertake  the  investment 
advisory  services  now  provided  to  the 
Funds  by  KPAM.  Applicants  inten«l  to 
transfer  the  investment  advisory 
business  concurrently  with  the  transfer 
of  the  retail  operations  and  brokerage 
staff  on  January  29,  1995. 

5.  At  special  meetings  held  on 
November  1,  1994,  November  2,  1994, 
and  December  16,  1994,  the  respective 
Boards  of  Trustees/Directors  of  the 
Funds  (the  "Boards ')  met  to  discuss  the 
Transaction.  During  those  meetings,  the 
Boards,  including  a  majority  of  the 
Board  members  who  are  not  "interested 
persons,"  as  that  term  is  defined  in  the 
Act  (the  "Independent  Directors"),  of 
the  respective  Funds,  with  the  advice 
and  assistance  of  counsel  to  the 
Independent  Directors,  made  a  full 
evaluation  of  the  interim  investment 
advisory  agreements  between  the  Funds 
and  Mitchell  Hutchins  and  the  interim 
subadvisory  agreements  among  Mitchell 
Hutchins,  the  Subadvisers,  and  certain 
of  the  Funds  (the  "Interim 
Agreements").  In  accordance  with 
section  15(c)  of  the  Act,  the  Boards 
voted  to  approve  the  Interim 
.Agreements.  The  Boards  of  each  Fund 
also  voted  to  reconmiend  that 
shareholders  of  the  Fund  approve  the 
Interim  Advisory  and  Subatlvisory 
Agreements,  as  well  as  a  new  advisory 
agreement  with  PWI  or  Mi'chell 
Hutchins  and.  where  appln  aiile,  new 
subadvisory  agreements  with  the 
.Subadvisers. 

f>.  Applicants  s(;ek  an  exemption  from 
section  15(a)  of  the  Act  to  permit  the 
implementation,  without  shareholder 
appro\al.  of  the  Interim  Agreements. 
The  e.xemplion  would  cover  the  period 
( ommencing  on  the  date  of  the  transfer 
of  the  ex.isting  investment  advisory  and 
subadvisory  agreements  and  continuing 
through  the  date  new  advisory  anrl 
subadvisory  agreements  are  approved  or 
(iisapproved  by  .shareholders  of  the 
respective  Funds,  which  period  shall  l)e 


no  longer  than  120  days  (the  "Interim 
Period"). 

7.  In  approving  the  Interim 
Agreements,  the  Boards,  including  a 
majority  of  the  Independent  Directors, 
concluded  that  payment  of  the  advisory 
and  subadvisory  fees  during  the  Interim 
Period  would  be  appropriate  and  fair 
because  the  fees  to  be  paid  arc 

un(  hanged  from  the  fees  paid  under  the 
Prior  Agreements,  the  fees  would  l)e 
maintained  in  an  interest-bearing 
escrow  account  until  payment  is 
approved  or  disapproved  by 
shareholders,  and  the  nonpaynieiit  of 
fees  would  be  inequitaljle  to 
PaineWebber,  Mitchell  Hutchins.  and 
the  Subadvisers  in  view  of  the 
substantial  services  to  be  provided  by 
such  comp:inies  to  the  Funds,  and  the 
e.xpei:!ses  incurred  by  such  contpanies. 

8.  Applicants  believe  that  delaying 
the  closing  of  the  Transat  tion  until 
shareholders  of  all  of  the  Funds  could 
vote  on  new  advisory  agreements  woidd 
result  in  substantial  defectitms  by 
portfolio  managers,  advisory  employwis, 
and  supervisory'  personnel.  These 
defections  could  significantly  impair  the 
value  of  the  Kidder  Assets  and 
significantly  damage  the  Funds  anti 
their  shareholders.  Thus,  applicants 
believe  that  the  requested  relief,  whit  h 
will  permit  the  Transaction  to  close 
sooner  than  otherwise  would  be 
possible,  is  in  the  best  intere.sts  of  the 
Funds  and  tlieir  shareholders. 

Applicants'  Legal  Conclusions 

1.  Section  15(a)  prohibits  an 
investment  adviser  from  providing 
investment  advisory  services  lo  an 
investment  company  e.xcept  under  a 
written  contrac;t  that  has  been  approved 
by  a  majority  of  the  voting  securities  of 
such  investment  company.  Seetioii  15(ii) 
further  requires  that  such  written 
contract  provide  for  its  automatic 
termination  in  the  event  of  an 
assignment.  Under  section  2(a)(4)  of  the 
Act.  an  assignment  includes  any  direct 
or  indirect  transfer  of  a  contract  by  the 
assignor. 

2.  The  transfer  of  Kitlder's  investment 
advisory  business,  as  contemplated  by 
Iht;  As.sel  Purchase  Agreement,  will 
result  in  an  "assignment"  within  the 
meaning  of  section  2(a)(4)  of  thi^  Art.  oi 
Ihe  Prior  Agreements.  Consistent  with 
section  15(a).  therefore,  each  sik  h 
agnM>ment  will  terminate  by  its  Ic-ruis. 

3.  Rule  15a-4  provides,  among  other 
things,  that  if  an  investment  adviser's 
investment  advisory  contract  is 
terminated  bv  assignment,  the 
investment  adviser  may  continue  lo  ai  t 
as  su(.h  for  120  days  at  the  previous 
cornpi-nsation  rate  if  a  new  ctmtract  is 
a})proved  by  the  board  of  directors  of 


the  investment  company,  and  if  the 
investment  adviser  or  a  controlling 
person  of  the  investment  adviser  does 
not  directly  or  indirectly  receive  money 
or  other  benefit  in  connection  with  the 
assignment.  Because  General  Electric 
will  receive  a  benefit  in  connection  with 
the  assignment  of  the  contracts, 
applicants  may  not  rely  on  rule  15a-4. 

4.  Applicant's  believe  that  the 
requested  relief  will  allow  the  Funds  to 
continue  to  operate  on  an  orderly  basis 
until  the  shareholders  have  the 
opportunity  to  consider  new  investment 
advisory  agreements.  The  120  day 
Interim  Period  will  facilitate  the  orderly 
and  reasonable  consideration  of  the  new- 
agreements. 

5.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person, 
security,  or  transaction  from  any 
provision  of  the  Act,  if  and  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  believe  that  the 
requested  relief  meets  this  standard. 

Applicants'  Conditions 

Applicants  agree  as  conditions  to  the 
requested  exemptive  relief  that: 

1  The  Interim  Agreements  will  have 
the  same  terms  and  conditions  as  the 
Prior  Agreements. 

2.  Fees  earned  by  the  Mitchell 
Hutchins  and  the  Subadvisers  and  paid 
by  a  Fund  during  the  Interim  Period  in 
accordance  with  the  Interim  Agreements 
will  be  maintained  in  an  interest- 
bearing  escrow  account,  and  amounts  in 
such  account  (including  interests  earned 
on  such  paid  fees)  will  be  paid  to 
Mitchell  Hutchins  and  the  Subadvisers 
only  upon  approval  of  the  Fund 
shareholders  or,  in  the  absence  of  such 
approval,  to  the  respective  Funds. 

3.  The  Funds  will  hold  meetings  of 
shareholders  to  vote  on  approval  of  new 
investment  advisory  or  sub-advisory 
agreements,  as  the  case  may  be.  on  or 
before  the  120th  day  following  the 
termination  of  the  Prior  Agreements. 

4.  General  Electric  or  a  subsidiary 
thereof,  and  PWI  or  a  subsidiary  thereof, 
will  share  equally  the  cost  of  preparing 
and  filing  this  application.  General 
Electric  or  a  subsidiary  thereof  will  pay 
the  costs  relating  to  the  solicitation  of 
the  approvals  of  the  Funds' 
shareholders  of  the  Interim  Agreements 
necessitated  by  the  Transaction. 

5.  Mitchell  Hutchins  and  the 
Subadvisers  will  take  all  appropriate 
actions  to  ensure  that  the  scope  and 
quality  of  advisory  and  other  services 
provided  to  the  Funds  under  the  Interim 
Agreements  will  be  at  least  equivalent. 


in  the  judgment  of  the  respective 
Boards,  including  a  majority  of  the 
Independent  Directors,  to  the  scope  and 
quality  of  services  previously  provided. 
In  the  event  of  any  material  change  in 
personnel  providing  services  under  the 
Interim  Agreements,  Mitchell  Hutchins 
and  the  Subadvisers  will  apprise  and 
consult  the  Boards  of  the  affected  Funds 
to  assure  that  such  Boards,  including  a 
majority  of  the  Independent  Directors, 
are  satisfied  that  the  services  provided 
by  Mitchell  Hutchins  and  the 
Subadvisers  will  not  be  diminished  in 
scope  or  quality. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  ui^der  delegated  authority. 
Margaivt  H.  McFarland, 
Deputy  Secretary 

|FR  Doc.  95-606  Filed  1-10-95:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Docket  No.  27649] 

Supplemental  Draft  Environmental 
Impact  Statement  (SDEIS);  Effects  of 
Changes  of  Aircraft  Flight  Patterns 
Over  the  State  of  New  Jersey; 
Comment  Period  Extension  and  Public 
Hearing 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  comment  period 
extension  and  public  hearing. 

SUMMARY:  On  September  30.  1994.  the 
FAA  issued  a  Supplement  to  the  Draft 
Environmental  Impact  Statement  (DEIS) 
to  afford  the  public  an  opportunity  to 
review  and  comment  on  (1)  a  proposed 
mitigation  measure,  (2)  analysis  on  the 
proposal  by  the  New  Jersey  Coalition 
Against  Aircraft  Noise  (NJCAAN)  to 
route  aircraft  departing  Newark 
International  Airport  over  the  ocean 
twenty-four  hours  a  day,  and  (3)  other 
new  and  updated  information 
developed  in  response  to  comments  on 
the  DEIS. 

In  response  to  requests  from  Federal 
State  and  local  elected  officials,  FAA 
reopened  the  comment  period  on  the 
SDEIS,  On  December  12.  1994,  an 
additional  60  days  was  added  extending 
the  comment  period  through  February  9. 
1995. 

In  response  to  further  requests.  FAA 
is  again  extending  the  comment  period 
through  February  23,  1995. 
Additionally,  a  public  hearing  will  be 
held  in  Toms  River,  New  Jersey. 

This  additional  hearing  will  facilitate 
comments  by  citizens  potentially 


affected  by  the  NJCAAN  proposal,  as 
described  in  the  analysis  contained  in 
the  SDEIS. 

COMMENT  PERIOD:  The  comment  period 
is  extended  until  February  23, 1995.  The 
public  hearing  in  Toms  River  will  be 
held: 


Date 


February 

14. 


Time  location 


1:00-4:00  pm,  7.00-10:00  pm. 
Holiday  Inn.  route  37  East. 
Toms  River.  NJ  08753 


Registration  of  speakers  will  begin 
approximately  '  j  hour  before  the  start  of 
each  session.  The  afternoon  and  evening 
session  will  begin  at  1  PM  and  7  P.V1, 
respectively,  and  will  continue  urail  all 
scheduled  speakers  have  testified  or 
until  4  PM  and  10  PM,  respectively.  All 
persons  wishing  to  make  oral 
presentations  at  the  public  hearing  are 
strongly  lu^ged  to  provide  a  written  copy 
of  their  statement  at  the  hearing  or  at  the 
FAA  address  provided  in  the  paragraph 
below. 

ADDRESSES:  W'ritten  comments,  in 
triplicate,  must  be  received  at  the 
following  address  by  February-  23.  1955: 
Federal  Aviation  Administration.  Office 
of  the  Chief  Counsel:  Docket  Number 
27649,  800  Independence  Avenue  S.W., 
Washington.  DC  20591. 

The  FA.^  will  consider  and  respond 
to  all  comments  directly  related  to  the 
scope  of  the  SDEIA.  The  geographic 
scope  delineated  by  Congress  for  the  EIS 
is  the  environmental  effects  of  the 
Expanded  East  coast  Plan  over  the  State 
of  New  Jersey  and  adjacent  coastal 
waters.  Please  note,  however,  that  the 
most  useful  comments  are  those  which 
provide  facts  and  analyses  to  support 
the  reviewers  recommendations  or 
conclusions  on  specific  topics  contained 
in  the  document.  The  FA.^  will  consider 
comments  received  after  the  close  of  the 
comment  period  to  the  extent  practical. 

The  FAA  will  issue  a  final  EIS  that 
will  include  corrections,  clarifications 
and  responses  to  comments  on  the 
SDEIS. 

Issued  in  Washington.  DC.  on  Ianuar\  6. 
1995 

John  D.  Canoles, 

Acting  Deputy  Associate  Administrator  for 
Air  Traffic. 

|FR  Doc  95-682  Filed  1-6-95;  8:45  ami 
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Aviation  Rulemaking  Advisory 
Committee  Meetings 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  meetings. 
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SUMMARY:  T  lis  notice  announces  two 
meetings  to  solicit  information  from  th« 
aviation  nia  ntenance  community 
concerning  naintenance,  preventive 
maintenanci!.  rebuilding  and  alteration, 
ajid  inspection  of  i:ertain  aircraft.  The 
information  is  requested  to  assist  the 
Aviation  Ru  emaking  Advisory 
Committw  (ARAC)  in  its  deliberations. 
DATES:  Thf  i  niietings  will  be  held  on 
January  2fi.  1095,  begiiuiing  at  5:30  p.m. 
and  January  27,  1995,  at  6:30  p.m. 
ADDRESSES:  Fhe  January  26,  1995, 
me»'tiiig  wil   \h;  held  at  the  Museum  of 
Flight,  Boeii  ig  Field,  Seattle, 


Thi!  January  27,  1U9.5, 
he  held  at  the  Civil 
Auditorium,  161st  Air 
Refueling  (ii  oup.  Sky  Harljor 
Internationa   Airport,  Fhoenix,  Arizona. 
INFORMATION  CONTACT:  Ms. 
Christine  Ltiinurd,  Professional 
Aviation  Maintenance  Assfx:iation.  1008 
Russell  Lan< ,  West  Chester.  PA  19382; 
telephone  (filO)  39^1744. 
SUPPLEMENT  kRV  INFORMATION:  Pursuant 
to  section  1(  (a)(2)  of  the  Federal 
Advisory  Cc  minittee  Act  (Pub.  L.  92- 
463;  5  U.S.C ,  app.  11).  notice  is  hereby 
given  of  two  meetings  to  solicit 
information  from  the  aviation 
maintenance  commimity  concerning 
maintenanci  <,  preventive  maintenanctj. 
rebuilding  a  id  alteration,  and 
inspection  o  f  certain  aircraft.  The 
information  is  requested  to  assist  the 
Aviation  Ru  emaking  Advisory 
Conunittee  ii  its  deliberations  with 
regard  to  a  ti  isk  assigned  to  ARAC  by  the 
Federal  Aviiition  Administration. 
SpeciRcally  the  task  is  as  follows: 
Review  Ti  lie  14  Code  of  Federal 
Regulations,  parts  43  and  91.  and 
supporting  julicy  and  guiiiance  material 
for  the  purp  ise  of  determining  th<; 
courst!  of  ac  ion  to  be  taken  for 
rulemaking  md/or  policy  relative  to  the 
issue  of  gen(  iral  aviation  ain;raft 
inspijction  a  nd  maintenance, 
specifically  !«H;tion  91.409.  part  43,  and 
Appendices  A  and  D  of  part  43.  In  your 
review,  con;  ider  any  inspection  and 
maintenanci  i  initiatives  underway 
throughout  '■  he  aviation  industry 
affecting  ge:  oral  aviation  with  a 
maximum  r  trtificaled  takeoff  weight  of 
12,500  pour  ds  or  less.  Also  consider 
ongoing  init  .itives  in  the  areas  of: 
Maintenanc  •  recordkeeping;  research 
and  develoj;  ment;  the  age  of  the  current 
aircnift  fleet  harmonization;  the  true 
co.st  of  iasp)  ction  versus  maintenance; 
and  change?  in  technology. 

AttiMidaiK  e  is  open  to  the  intertjsted 
public  but  r  ay  be  limited  to  the  spare 
available.  In  addition,  sign  and  oral 
interpretatic  n  ran  be  made  available  at 
the  miieting  .  as  well  as  an  assistive 


JMI 


listening  device,  if  requested  10 
calendar  days  before  the  meetings  .ire 
held.  Arrangements  may  lie  made  by 
contacting  the  meeting  coordinator 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT. 

Issued  in  Washington.  IXJ.  on  January  l>. 
1995. 
FrRderick ).  Lronelli. 

Assistant  Executive  Dinn.tor,  Air  Cuvrieri 
CenemI  Aviation  Ma intr nance Issut^s, 
Aviation  Rulemaking  Advisory  Committee. 
IIK  I)o«    9.'i-(>6fi  Filed  l-lO-O.'i;  8:4.5  am] 
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Aviation  Rulemaking  Advisory 
Committee  Meeting 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  i.ssuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  air  carrier/giMieml 
avaiation  maintenance  issues. 
DATES:  The  meeting  will  be  held  on 
February  7, 1995.  at  8:30  a.m.  and 
should  adjourn  by  3:00  p.m.  Arrange  lor 
oral  presentations  by  January  25,  1995. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Air  Transport  Association  of 
America.  1301  Pennsvlvania  Avenue, 
NW..  Suite  1100,  Washington,  DC,  at 
8:30  a.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  Herber,  Meeting  Coordinator. 
800  Independence  Avenue.  SW., 
Washington,  DC  20591,  telephone  (202) 
267-3498;  fax  number  (202)  267-5075. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advi.sory  Cxmimittee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  app.  II).  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee  to 
consider  air  carrier/general  aviation 
maintenance  issues.  The  meeting  will  \w 
hel<l  im  February  7.  1995,  at  Air 
Transport  Association  of  America.  1301 
Pennsylvania  Avenue.  NW..  Suite  1100. 
Washington.  DC,  at  8  30  a.m.  The 
agenda  will  include: 

•  Report  on  the  status  of  the  Part  6.5 
Phase  II  Working  Croup. 

•  Report  on  the  status  of  the 
Maintenance  Recordkeeping  Working 
Group  (draft  NPRM  anil  advisory 
materials). 

•  Report  <jn  the  status  of  the  Major/ 
.Minor  Working  Group. 

•  Possible  presentation  of  a 
completed  recommendation  from  the 
Parts  Approval  Action  Team  Phase  III 
Working  Group. 

•  Report  on  the  status  of  the  Gtmeral 
Aviation  Maintenance  Working  Group. 


•  Report  on  the  status  of  the 
International  Airworthiness 
Communications  Working  Group; 
possible  presentation  of  a  revised  draft 
recommendation  for  approval. 

•  Status  of  ARAC  recommendations 
being  processed  by  the  FAA. 

•  Discussion  of  future  activities  and 
other  business. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  on  or  before  January  25, 
1995.  to  present  oral  statements  at  the 
meeting.  The  public  may  pre.sent 
written  statements  at  any  time  by 
providing  35  copies  to  the  Assistant 
Chair  or  by  presenting  the  copies  to  him 
at  the  meeting.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
;\rrang«MnerUs  may  be  made  by 
contacting  the  meeting  coordinator 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT. 

Is.sued  in  Washington,  IX^  on  lasuutry  5, 
1!195. 

Frederick  ].  l.ennelli. 

Assistant  Executive  Director  for  Air  Carrier/ 
CenemI  /Xviation  Maintenance  Issues, 
Aviation  Hulemaking  Advisory  Comniittty 
|FR  I1<k:.  9.S-»>66  FiM  1-10-9.5;  8:45  .init 
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Aviation  Rulemaking  Advisory 
Committee  Meeting  on  General 
Aviation  and  Business  Airplane  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notici; 
to  advise  the  public  of  a  meeting  «jf  the 
Federal  Aviation  Administration's 
Aviation  Rulemaking  Advisory 
{'ommittee  to  discuss  general  aviatit»u 
and  business  airplane  issues. 
DATES:  The  meeting  will  he  held  on 
PVbruary  6, 1995,  at  1:30  p.m.  Arrange 
for  oral  pn^sentations  bv  January  30. 
1995. 

ADDRESSES:  The  mee.ting  will  he  held  at 
the  (Jcnerai  Aviation  Manufacturers 
AssiM;iation  headquarters.  Suite  801. 
1400  K  Street  NW.,  Washington,  DC 
20005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ciirolina  I'orrester,  Office  of 
Rulemaking.  FA.A,  800  Independenu- 
Avenue,  .SW.  Washington.  DC  20591, 
telephone  (202)  267-9690. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2}  of  the  Federal 
Advisorv  Committee  Act  (Pub.  L.  92- 


463;  5  U.S,C.  App.  II),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee  to  be 
held  on  February  6. 1995.  at  the  General 
Aviation  Manufacturers  Association. 
Suite  801.  1400  K  Street  NW.. 
Washington.  DC  20005.  The  agenda  for 
the  meeting  will  include: 

•  Opening  Remarks. 

•  Review  of  Issues. 

•  Update  on  Accelerated  Stalls. 

•  Update  on  Fuel  Pressure. 

•  Discussion  of  Future  Tasks. 

•  Schedule  Future  Meetings. 
Attendance  is  open  to  the  interested 

public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  January  30,  1995.  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee,  at  any 
time,  by  providing  25  copies  to  the 
Assistant  Executive  Director,  or  by 
bringing  the  copies  to  him  at  the 
meeting.  Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting. 

Issued  in  Kansas  City.  Missouri  on 
Decimber  12,  1994. 
|ohn  R.  Colomy, 

Assistant  Executive  Director  for  General 
Aviation  and  Business  Airplane  Issues. 
Aviation  Rulemaking  Advisory  Commiltci- 
II-R  Doc.  95-689  Filed  1-10-95:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 


Departmental  Offices 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Departmental  Offices.  Treasur\ 
ACTION:  Notice  of  a  new  Privacy  Act 
System  of  Records. 

SUMMARY:  The  Treasury  Department 
^ives  notice  of  a  proposed  new  system 
of  records  entitled  Personal  Services 
Contracts— Treasury/DO  .209,  which  is 
subject  to  the  Privacy  Act  of  1974.  as 
amended  by  the  Computer  Matching 
and  Privacy  Protection  Act  of  1988. 
DATES:  Comments  must  be  received  no 
later  than  February  10.  1995.  The  new 
system  of  records  will  be  effective 
February  21. 1995.  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Comments  should  be  stMit  to 
i)i.sclosure  Services.  1500  Pennsvlvania 


Avenue  NW..  Washington.  IXI  20220. 
Comments  wil!  be  made  available  for 
inspection  and  copying  upon  request  at 
the  Department  of  the  Treasurj'  library. 
Room  5010.  1500  Pennsylvania  Avenue 
NW.,  Washington.  DC  20220. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dale  Underwood.  Privacy  Act  Officer. 
Department  of  the  Treasury,  (202)  622- 
0930. 

SUPPLEMENTARY  INFORMATION:  This  is  to 
give  notice  of  a  proposed  new  system  of 
records  entitled  "Personal  Services 
Contracts  (PSCs)."  which  is  subject  to 
the  Privacy  Act  of  1974,  as  amended,  5 
U.S.C.  552a. 

A  review  of  the  filing  systems 
maintained  by  the  Department 
identified  two  offices  which  maintained 
records,  retrieved  by  an  individual's 
name  or  other  identifiers.  The  records 
pertain  to  the  awarding  of  personal 
service  contracts  to  individuals  who 
provide  technical  services  to 
governments  in  Eastern  Europe  under 
the  Support  for  Eastern  European 
Democracy  Act  (SEED)  of  1989  (Pub.  L. 
101-179),  the  Freedom  Support  Act 
(FSA)  (Pub.  L.  102-511).  and  Executive 
Order  12703.  PSCs  establish  an 
employer/employee  relationship 
between  the  individual  to  whom  the 
contract  is  awarded  and  the  Treasury 
Department. 

The  new  system  of  records  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act,  has  been  submitted  to  the 
Committee  on  Government  Reform  and 
Oversight  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  ami 
the  Office  of  Management  and  Budget, 
pursuant  to  .Appendix  I  to  OMB  Circular 
A-130,  -Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals,"  dated  July 
15, 1994. 

The  proposed  system  of  rec:ords. 
Personal  Services  Contracts — Treasury ' 
DO  .209,  is  published  in  its  entirety 
below. 

Date:  (anuary  4.  1995 
Alex  Rodriguez, 
Dfputv  .■\-'sistant  SiTreiarylAdiniiustrationi 


Treasury/DO  .209 
SYSTEM  NAME: 

Personal  Services  Contracts  (PCSs) 

SYSTEM  location: 

(1)  Office  of  Technical  .Assistance 
Management,  Eastern  Europe  &  Former 
Soviet  Union,  Department  of  the 
Treasury.  1730  K  Street.  NW,  suite  220, 
Washington.  DC  20006. 

(2)  Procurement  Services  Division, 
Departmental  Offices.  Department  of  the 
Treasury,  Room  1438. 1500 


Pennsvlvania  Avenue,  NW., 
Washington.  DC  20220. 

CATEGORIES  OF  INOIVIOUALS  COVERE9  BY  THE 

SYSTEM: 

individuals  who  have  been  candidates 
or  who  have  been  awarded  a  personal 
services  contract  (PSC)  with  the 
Department  of  the  Treasury*. 

CATEGORIES  OF  RECORDS  m  THE  SYSTEM: 

Name,  address,  telephone  number, 
demographic  data,  education,  contracts, 
supervisory  notes,  personnel  related 
information,  financial,  payroll  and 
medical  data  and  documents  pertaining 
to  the  individual  contractors. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM; 

Support  for  Eastern  European 
Democracy  (SEED)  Act  of  1989  (Pub.  L. 
101-179),  Freedom  Support  Act  (Pub.  L. 
102-511).  Executive  Order  12703. 

PURPOSE(S): 

To  maintain  records  pertaining  to  the 
awarding  of  personal  services  contracts 
to  individuals  for  the  provision  of 
technical  services  in  support  of  the 
SEED  Act  and  the  FSA.  and  which 
establish  an  employer/employee 
relationship  with  the  individual. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to  disclose 
(1)  Pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies, 
or  other  public  authority,  responsible 
for  investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing  a  statute,  rule,  regulation.  . 
orcier.  or  license,  where  the  disclosing 
agencv  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  criminal  law  or  regulation.  (2) 
information  to  the  Department  of  justice 
for  the  purpose  of  litigating  an  action  or 
seeking  legal  advice;  (3)  information  to 
a  Federal,  State,  local,  or  other  public 
authority  maintaining  civil,  criminal  or 
other  relevant  enforcement  information 
or  other  pertinent  information,  which 
has  requested  information  relevant  to  or 
necessary  to  the  requesting  agency's, 
bureau's,  or  authority's  hiring  or 
retention  of  an  individual,  or  issuance 
of  a  security  clearance,  license,  contract, 
grant,  or  other  tienefit;  (4)  information  in 
a  proceeding  before  a  court,  adjudicative 
bodv,  or  f)thcr  administrative  body 
before  which  the  agency  is  authorized  to 
appear  when:  (a)  The  agency,  or  (b)  any 
employee  of  the  agency  in  his  or  her 
official  capacity,  or  (c)  any  employee  of 
the  agency  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  or  the  agency  has  agreed  to 
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represent  tl  e  employee;  or  (d)  the 
United  Stat  js,  when  the  agency 
determines  that  litigation  is  likely  to 
affect  the  9|  ency,  is  party  to  litigation  or 
has  an  intei  est  in  such  litigation,  and 
the  use  of  s  ich  records  by  the  agency  is 
deemed  to  >e  relevant  and  necessary  to 
the  litigatic  n  or  administrative 
proceeding  and  not  otherwise  . 
privileged,  md  (5)  information  to  a 
Congressioj  lal  office  in  response  to  an 
inquiry  maie  at  the  request  of  the 
individual  i  o  whom  the  record  pertains. 


POLICIES  AND 
RETRIEVING 
DISPOSING  OF 
STORAGF. 

Maintain 
electronic 


PRACTICES  FOR  STORING, 

AfCCESSING,  RETAINING,  AND 

RECORDS  IN  THE  SYSTEM: 


id  in  file  folders  and  on 
r  ledia. 


RETRIEVABItn  t: 

Retrievet 
contractor 


End 


SAFEGUARDS: 

Records 
vault  with 


ere 


access  hmi 
Offices  are 
hours  with 
hour  basis, 
password  p 


maintained  in  a  secured 
1  x:ked  file  cabinets  with 
to  authorized  personnel, 
ocked  during  non-working 
security  provided  on  a  24- 
iilectrcnic  media  is 
otected. 


RETENTION  AN  3  DISPOSAL: 


Records 
when  a  con 
records,  inc 
other  perso 
contract  pei 
contract  co 
the  Federal 
4.805.  Othe 
years  then 
needed. 


periodically  updated 
ract  is  modified.  Contract 
uding  all  biogn^phical  or 
al  data,  are  retained  for  the 
od.  with  disposal  after 
pletion  in  accordance  with 
Acquisition  Regulation 
records  are  retained  for  two 
4re  destroved  when  no  lonqer 


B  re 


1 1 


c  n 


SYSTEM  MANA 

(1)  Director 
Assistance. 
Soviet  Uni 
Treasury,  1 
Washirigtor 

(2)  Direcfbr 
Division 
Department 
1500Penns 
Washingtor 


NOTIFICATH5N 

Individui 
they  are  na 
records,  or 
contest  its 
accordance 
at  31  CFR 
A.  Inquirie 
Assistant  D 
Department 
1500Fenns 
Washingtor 


JMI 


by  name  of  the  individual 
contract  number. 


£c;(s)  AND  ADDRESS: 

Office  of  Technical 
Eastern  Europe  &  Former 
,  Department  of  the 
30  K  Street  NVV..  suite  220. 
DC  20006. 
Procurement  Services 
mental  Offices, 
of  the  Treasury,  room  3442. 
Ivania  Avenue  N\V.. 
DC  20220 


Di  partr 


>ROCEDURE: 

Is  wishing  to  be  notified  if 
ned  in  this  system  of 
gain  access  or  seek  to 
ilontents.  may  inquire  in 
with  instructions  appearing 

1.  subpart  C.  appendix 
should  be  addressed  to 
rector.  Disclosure  Services. 
1  Offices,  Room  10,54-MT. 
rivania  Avenue  K\V.. 
.  DC  20220. 


o 


pirt 


RECORD  ACCESS  PROCEDURES: 

.See  "Notification  procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedure'  above. 

RECOflO  SOURCE  CATEGORIES: 

Information  is  provided  by  the 
candidate,  individual  Personal  Services 
Contractor,  and  Treasury  employees. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

|FR  Doc.  95-652  Filed  1-10-95;  8:45  am! 
BILLING  CODE  4810-2S-M 

Bureau  of  Engraving  and  Printing 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Bureau  of  Engraving  and 
Printing.  Treasury. 

ACTION:  Notice  of  alteration  and  Privacy 
Act  Systems  of  Records 

SUMMARY:  The  Bureau  of  Engraving  and 
i'rinling  (BEP),  gives  notice  of  proposed 
alterations  to  the  systems  of  records 
entitled  Compensation  Claims — 
Treasury /BEP  .005,  and  Personnel 
Security  Files  and  Indices — Treasury/ 
BEP  .044  which  are  subject  to  the 
Privacy  Act  of  1974.  The  systems 
notices  were  last  published  in  their 
entirety  in  the  Federal  Register.  Vol.  57. 
No.  75,  Pages  14010  and  14019.  April 
17.  1992. 

DATES:  Comments  must  be  receivetl  no 
later  than  February  10.  1995.  The 
alteration  to  the  system  of  records  will 
be  effective  February  21.  1995.  unless 
comments  are  received  which  result  in 
a  contrary  determination. 
ADDRESSES:  Comments  should  be  .sent  to 
Disclosure  Officer.  Bureau  of  Engraving 
and  Printing.  Room  321-A.  Washington. 
DC  20228.  Comments  will  be  made 
available  for  inspection  and  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  F.  Zenker,  Disclosure  Officer. 
Bureau  of  Engraving  and  Printing.  (202) 
a74-2687  or  James  M.  Braun.  FOIA 
Coordinator.  (202)  874-2058. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  these  alterations  is  to  bring 
the  existing  Privacy  Act  notices  into 
compliance  with  the  requirements  of  the 
Privacy  Act.  Both  alterations  reflect 
changes  in  each  system's  location  from 
one  to  two  locations;  correspondingly, 
the  subject  system  managers  have  also 
changed.  In  addition,  both  record 
systems  now  store  data  on  an  automated 
data  base.  Finally,  the  retention  and 
disposition  period  and  the  record  source 
category  for  the  Compensation  Claims 
System  have  been  changed. 


The  specific  changes  to  these  record 
systems  are  set  forth  below:  ^ 

Treasury/BEP  .005 

SYSTEM  NAME: 

Compensation  Claims — Treasury/BEP 

SYSTEM  LOCATION: 

Compensation  Staff,  Safety  and 
Health  Policy  Division,  Office  of  Safety 
and  Health  Management,  Bureau  of 
Engraving  and  Printing,  14th  and  C 
Streets,  SW,  Washington,  DC  20228. 

Safety  and  Occupational  Health  Staff. 
Room  All  7,  Bureau  of  Engraving  and 
Printing.  Western  Currency  Facility. 
9000  Blue  Mound  Road,  Fort  Worth. 
Texas  76131. 


STORAGE: 

File  folders,  magnetic  media  and 
computer  disks. 


SAFEGUARDS: 

Locked  file  cabinets,  locked 
computers,  passwords.  Back-up  disis 
locked  in  file  cabinets.  Access  is  limited 
to  Compensation  Claims  Staff  and 
Safely  Managers. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  three  years 
after  last  entry,  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Mai^.ager.  Safety  and  Health  Pulii  y 
Division.  Office  of  Safety  and  Health 
Management,  Bureau  of  Engraving  ar.i] 
Printing.  14th  and  C  Streets  SW.. 
Washington.  DC  20228. 

Manager.  Safety  and  Occupational 
Health  Staff.  Bureau  of  Engraving  and 
Printing.  U'estern  Currency  Faciiilv 
Fort  Worth.  Texas  76131. 


RECORD  SOURCE  CATEGORIES: 

Occupational  Health  Unit  Daily 
Report,  medical  providers,  employee 
supervisor's  report,  and  information 
provided  by  the  employee. 


Treasury/BEP  .044 

SYSTEM  NAME: 

Personnel  Security  Files  and 
Indices — Treasury/BEP 

SYSTEM  LOCATION: 

Emplovinent  Suitabilily  Division. 
Office  of  Personnel,  Bureau  of  Engrai  ing 
and  Printing.  14th  and  C  Streets.  .SW. 
Washington.  DC  20228. 

Employment  Suitability  Branch. 
Human  Resources  Management 
Division,  Room  Al  19.  Bureau  of 


Engraving  and  Printing,  Western 
Currency  Facility,  9000  Blue  Mound 
Road.  Fort  Worth,  Texas  76131. 


STORAGE: 

File  folders.  3"  x  5"  index  cards, 
microfiche  and  computer  records 
luaintained  in  an  automated  database. 

RETRIEVABILrrY: 

Alphabetically  by  name  and  by  .social 
security  number. 

SAFEGUARDS: 

Access  is  limited  to  Office  of 
Personnel  and  Human  Resources 
Management  Division  staffs  and  records 
are  maintained  in  locked  file  cabinets 
and  secured  data  bases. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief.  Office  of  Personnel.  Bureau  of 
Engraving  and  Printing,  14th  and  C 
Streets  SW..  Washington.  DC  20228.  ' 

Manager.  Human  Resources 
Management  Division.  Bureau  of 
Engraving  and  Printing.  Western 
Currency  Facility,  9000  Blue  Mound 
Road,  Forth  Worth.  Texas  76131 
***** 

Dated:  January  3.  1995. 
.Mex  Rodriguez. 

Deputy  Assistant  Secretary- (Administration! 
jFR  Doc.  95-649  Filed  1-10-95,  8:45  am) 

BILLING  CODE  4840-01-M 


Departmental  Offices 

Debt  Management  Advisory 
Committee;  Meeting 

Notice  is  hereby  given,  pursuant  to  5 
use.  App.  section  10(a)(2),  that  a 
meeting  will  be  held  at  the  U.S. 
Treasury  Department,  15th  and 
Pennsylvania  Avenue.  N.W., 
Washington,  D.C.,  on  January  31  and 
February  1,  1995,  of  the  following  debt 
management  advisory  committee: 

Public  Securities  Association 

Treasury  Borrowing  Advisory  Committee 

The  agenda  for  the  meeting  provides 
for  a  technical  background  briefing  by 
Treasury  staff  on  January  31,  followed 
by  a  charge  by  the  Secretary  of  the 
Treasury  or  his  designate  that  the 
committee  discuss  particular  issues,  and 
a  working  session.  On  February  1.  the 
committee  will  present  a  written  report 
of  its  recommendations. 

The  background  briefing  by  Treasury 
:,taft  will  be  held  at  11:30  a.m.  Eastern 
ume  on  January  31  and  will  be  open  to 
rhe  public.  The  remaining  sessions  on 
I.iniiary  31  and  the  committee's 
.  '^porting  session  on  February  1  will  be 


closed  to  the  public,  pursuant  to  5 
U.S.C.  App.  section  10(d). 

This  notice  shall  constitute  my 
determination,  pursuant  to  the  authority 
placed  in  heads  of  departments  by  5 
use.  App.  section  10(d)  and  vested  in 
me  by  Treasury  Department  Order  No. 
101-05.  that  the  closed  portions  of  the 
meeting  are  concerned  with  information 
that  is  exempt  from  disclosure  under  5 
U.S.C.  552b(c){9)(A).  The  public  interest 
requires  that  such  meetings  be  closed  to 
the  public  because  the  Treasury 
Department  requires  frank  and  full 
advice  from  representatives  of  the 
financial  community  prior  to  making  its 
final  decision  on  major  financing 
operations.  Historically,  this  advice  has 
been  offered  by  debt  management 
advisory  committees  established  by  the 
several  major  segments  of  the  financial 
community.  When  so  utilized,  such  a 
committee  is  recognized  to  be  an 
advisory  coniinittee  under  5  U.S.C.  App. 
section  3. 

Although  the  Treasury's  final 
announcement  of  financing  plans  may 
not  reflect  the  recommendations 
provided  in  reports  of  the  advisory 
committee,  premature  disclosure  of  the 
committee's  deliberations  and  reports 
would  be  likely  to  lead  to  significant 
financial  speculation  in  the  securities 
market.  Thus,  these  meetings  fall  within 
the  exemption  covered  bv  5  U.S.C. 
552b(c)(9)(A). 

The  Office  of  the  Under  Secretary  for 
Domestic  Finance  is  responsible  for 
maintaining  records  of  debt 
management  advisory  committee 
meetings  and  for  providing  annual 
reports  setting  forth  a  summary  of 
committees  activities  and  such  other 
matters  as  may  be  informative  to  the 
public  consistent  with  the  policy  of  5 
use.  552b. 

Dated:  lanuary  4,  1995 
Frank  N.  Newman, 

(Acting!  Secretary-  of  the  Treasury- 

|FR  Doc.  95-618  Filed  1-10-95;  845  ami 

BILLING  CODE  4810-2S-M 


Financial  Management  Service 

Privacy  Act  of  1974,  New  System  of 
Records 

AGENCY:  Financial  Management  Service, 

Treasury. 

ACTION:  Notice  of  proposed  system  of 

records. 

SUMMARY:  This  notice  sets  forth  a  system 
of  records,  the  Debt  Collection 
Operations  System.  The.  purpose  of  this 
svstem  is  to  maintain  a  record  of 
individuals  and  entities  that  are 
indebted  to  various  Federal  Government 


departments  and  agencies  and  whose 
accounts  are  being  serviced  for 
collection  by  the  Financial  Management 
Service  (FMS).  in  accordance  with 
written  agreements  reached  between  the 
relevant  agency  ( "client")  and  FMS.  The 
records  ensure  that:  Appropriate 
collection  action  on  debtors'  accounts  is 
taken  and  properly  tracked:  monies 
collected  are  credited;  and  accounts  are 
returned  to  the  appropriate  agency  at 
the  time  the  account  is  collected  or 
closed. 

DATES:  Comments  must  be  received  no 
later  than  February  10.  1995.  The 
proposed  svstem  of  records  will  be 
effective  February  21.  1995.  unless  FMS 
receives  comments  which  would  result 
in  a  contrary  determination. 
ADDRESSES:  Comments  must  be 
submitted  to  the  Debt  Collection 
Operations  Staff,  Financial  Manacement 
Service.  401  14th  Street  SW.,  ro-iin  415 
B.  Washington.  DC  20227.  Comments 
received  will  be  available  for  inspection 
at  the  same  address  between  the  hours 
of  9  a.m.  and  4  p.m.  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Downs  or  Martv  Mills.  Debt 
Collection  Operations  Staff.  (202)  874- 
6670.  i 

SUPPLEMENTARY  INFORMATION:  The  Debt       ! 
Collection  Operations  System  is  , 

established  to  collect  and  store  I 

information  on  individuals  and  entities 
indebted  to  various  Federal  Government 
departments  and  agencies  which  have 
contracted  with  the  Financial 
Management  Service  (FMS)  for  the 
servicing  or  collection  of  such 
indebtedness. 

The  Financial  Management  Service 
has  been  designated  by  the  Office  of 
Management  and  Budget  as  lead  agency 
in  credit  management  and  debt 
collection.  In  this  capacity,  FMS  works 
with  othe."-  Federal  departments  and 
agencies  to  implement  sound  and 
effective  credit  management/debt 
collection  policies,  procedures,  and 
standards;  develops  and  disseminates 
procedures  and  standards;  provides 
training  to  agency  personnel  on  credit 
related  subjects;  and  maintains  and 
enhances  such  debt  collection  tools  as 
Federal  employee  salary  offset,  tax 
refund  offset,  and  the  use  of  private 
collection  agencies.  In  furtherance  of  the 
goal  to  improve  governmentwide  credit 
management/debt  collection.  FMS  has 
developed  the  capability  to  service  and 
collect  the  debts  of  other  agencies  in 
accordance  with  the  requirements  of  thf 
Federal  Claims  Collection  Act  of  1966, 
the  Debt  Collection  Act  of  1982.  as 
amended,  and  the  Deficit  Reduction  .A<  t 
of  1984.  as  amended. 
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Dated:  Janu. 
A]ex  Rodrigui 

Deputy  Assistant 

Treasury/FMS 
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ility  to  service  and  collect 
the  development  of  a 
whidh  will  enable  FMS  to  track, 
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:  ndividual  debtors, 
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Secretary  (Administration). 
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SYSTEM  NAME: 

Debt  CoUe  :tion  Operations  System 

SYSTEM  LOCATION 

The  Debt 
Financial 
Department 
Street,  S\V 


( iollection  Operations  Staff. 
Mi  nagement  Service.  U.S. 
)f  the  Treasury,  401  14th 
iVashington.  DC  20227. 


CATEGORIES  OA  INOIViOUALS  COVERED  BY  THE 
SYSTEM: 

Records  ar ;  maintained  on 
individuals  i  nd  entities  that  are 
financially  ii  debted  to  the  U.S. 
Government  through  one  or  more  of  its 
departments  and  agencies  and  are  the 
result  of  part  cipation  in  a  Federal  direct 
or  guarantee(  loan  program,  the 
assessment  o  a  fine,  fee,  or  penalty,  an 
overpayment  or  advance,  or  other 
extensions  ol  credit  such  as  would 
result  from  si  les  of  goods  or  services. 


CATEGORIES  OF 

Informati 
individual 


on 


d(btc 


O'V 


ani 


indebtedness!  and 
monies  are 
contains  in 
Individuals  a  [id  > 
organizations , 
Identificatior 
Security 
Identification 
addresses, 
numbers;  (2) 
the  original 
the  debt  or: 
delin 
delini 
amounts 
and  administ  ati 
on  the  accoui  t 
enforce  recov 
copies  of 
documents 
accounts  to 
litigation;  anc 
agency, such 
and  address  df 


RECORDS  IN  THE  SYSTEM: 

varies,  depending  on  the 
or,  the  type  of 

the  agency  to  which 
ed.  The  system  of  records 
formation  pertaining  to:  (1) 
commercial 
such  as  name.  Taxpayer 
Number  {i.e..  Social 
Nuniber  or  Employer 

Number),  work  and  home 
work  and  home  phone 
he  indebtedness,  such  as 
a  nount  of  the  debt,  the  date 
igi  lated,  the  amount  of  the 
quency/  iefault,  the  date  of 
quency/  default,  basis  of  the  debt, 
accrued  for  interest,  penalties, 
ive  costs,  and  payments 
;  (3)  actions  taken  to 
;ry  of  the  debt,  such  as 
dem  and  letters/invoices,  and 
re  quired  for  the  referral  of 
collection  agencies,  or  for 
(4)  referring  or  client 
IS  name,  phone  number. 
"  the  agency  contact. 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Federal  Claims  Collection  Act  of  1966 
(Pub.  L.  89-508),  as  amended  by  the 
Debt  Collection  Act  of  1982  (Pub.  L.  97- 
365,  as  amended),  and  the  Deficit 
Reduction  Act  of  1984  (Pub.  L.  98-369, 
as  amended);  31  U.S.C.  37,  Subchapter 
I  (General)  and  Subchapter  II  (Claims  of 
the  U.S.  Government). 

PURPOSE: 

The  purpose  of  this  system  is  to 
maintain  a  record  of  individuals  and 
entities  that  are  indebted  to  the  various 
Federal  Government  departments  and 
agencies  and  whose  accounts  are  being 
serviced  or  collected  by  the  Financial 
Management  Service  (FMS),  in 
accordance  with  written  agreements 
reached  between  the  relevant  agency 
("client")  and  FMS.  The  records  ensure 
that:  appropriate  collection  action  on 
debtors'  accounts  is  taken  and  properly 
tracked,  monies  collected  are  credited, 
and  accounts  are  returned  to  the 
appropriate  client  at  the  time  the 
account  is  collected  or  closed. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to  disclose 
information  to: 

1.  Appropriate  Federal,  state,  local  or 
foreign  agencies  responsible  for 
investigating  or  implementing  a  statute, 
rule,  regulation,  order  or  license: 

2.  A  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations  in  response  to  a  court- 
ordered  subpoena  or  in  connection  with 
criminal  law  proceedings; 

3.  A  congressional  office  in  response 
to  an  inquiry  made  at  the  request  of  the 
individual  or  entity  to  whom  the  record 
pertains; 

4.  The  Internal  Revenue  Service  for 
the  purposes  of:  Effecting  an 
administrative  offset  against  the  debtor's 
tax  refund  to  recover  a  delinquent  debt 
owed  to  the  U.S.  Government  by  the 
debtor;  or,  obtaining  the  mailing  address 
of  a  taxpayer/debtor  in  order  to  locate 
the  taxpayer/debtor  to  collect  or 
compromise  a  Federal  claim  against  the 
taxpayer/debtor  in  accordance  with  31 
U.S.C.  3711,  3717,  and  3718  and  26 
U.S.C.  6103(m)(2); 

5.  The  Department  of  Justice  for  the 
purpose  of  litigating  to  enforce 
collection  of  a  delinquent  debt  or  to 
obtain  the  Department  of  Justice's 
concurrence  in  a  decision  to 
compromise,  suspend,  or  terminate 


collection  action  on  a  debt  with  a 
principal  amount  in  excess  of  $100,000 
or  such  higher  amount  as  the  Attorney 
General  may,  from  time  to  time, 
prescribe  in  accordance  with  31  U.S.C. 
3711(a). 

6.  The  Department  of  Defense  or  the 
U.S.  Postal  Service  or  other  Federal 
agency  for  the  purpose  of  conducting  an 
authorized  computer  matching  program 
in  compliance  with  the  Privacy  Act  of 
1974,  as  amended,  so  as  to  identify  and 
locate  individuals  receiving  Federal 
payments  (including,  but  not  limited  to, 
salaries,  wages,  and  benefits)  for  the 
purpose  of  requesting  voluntary 
repayment  or  implementing  Federal 
employee  salar;  offset  or  administrative 
offset  procedures; 

7.  The  Department  of  Defense  or  the 
U.S.  Postal  Service  or  other  Federal 
agency  for  tlie  purpose  of  effecting  an 
administrative  offset  against  Federal 
payments  certified  to  be  paid  to  the 
debtor  to  recover  a  delinquent  debt 
owed  to  the  U.S.  Government  by  the 
debtor;  and 

8.  Any  creditor  Federal  agency 
seeking  assistance  for  the  purpose  of 
seeking  vohmtary  repayment  of  a  debt 
or  implementing  Federal  employee 
salary  offset  or  administrative  offset  in 
the  collection  of  an  unpaid  financial 
obligation. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Debt  information  concerning  a 
Government  claim  against  a  debtor  is 
also  furnished  in  accordance  with  5 
U.S.C.  552a(b){12)  and  section  3  of  the 
Debt  Collection  Act  of  1982,  as  amended 
(Pub.  L.  97-365),  to  consumer  reporting 
agencies,  as  defined  by  the  Fair  Credit 
Reporting  Act,  15  U.s'c.  1681a(f),  to 
encourage  repayment  of  an  overdue 
debt. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OR  RECORDS  IN  THE  SYSTEM: 


STORAGE 

Records  are  maintained  on  magnetic 
disc,  tape,  and  hard  copy 

RETRIEVABILITY: 

Records  are  retrieved  V  ■  name  or 
Taxpayer  Identification  \  amber  (i.e.. 
Social  Security  Number  t  Employer 
Identification  Number) 

SAFEGUARDS: 

All  officials  accessing    ,e  system  of 
records  will  do  so  on  a  n  ed-to-knovv 
basis  only,  as  authorized  oy  the  System 
Manager.  Procedural  and  physical 
safeguards  are  utilized,  such  as 
accountability,  receipt  records,  and 
specialized  communications  security 


The  data  system  has  an  internal 
mechanism  to  restrict  access  to 
authorized  officials.  Hard-copy  records 
are  held  in  steel  cabinets,  with  access 
limited  by  visual  controls  and/or  lock 
system.  During  normal  working  hours, 
files  are  attended  by  responsible 
officials;  files  are  locked  up  during  non- 
working  hours.  The  building  is  patrolled 
by  uniformed  security  guards. 

RETENTION  AND  DISPOSAL: 

Hard-copy  records  are  returned  to  the 
agency  which  had  contracted  for 
servicing  or  collection  with  FMS  at  the 
time  an  individual  account  is  resolved 
through  collection,  compromise,  or 
write-off/close  out  or  at  the  agency's 
request.  Summary  information,  such  as 
results  of  collection  action  undertaken, 
for  the  purpose  of  producing 
management  reports  is  retained  for  a 
period  of  five  (5)  years. 


SYSTEM  MANAGER  AND  ADDRESS: 

System  Manager,  Debt  Collection 
Operations  Staff,  Financial  Management 
Service,  401  14th  Street  SW.. 
Washington.  DC  20027 

NOTIFICATION  PROCEDURE: 

Inquiries  under  the  Privacy  Act  of 
1974  shall  be  addressed  to  the 
Disclosure  Officer.  Financial 
Management  Service.  401  14th  Street. 
SW,  Washington,  DC  20227.  All 
individuals  making  inquiries  should 
provide  with  their  request  as  much 
descriptive  matter  as  is  possible  to 
identify  the  particular  record  desired. 
The  System  Manager  will  advise  as  to 
whether  FMS  maintains  the  record 
requested  by  the  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  requesting  information 
under  the  Privacy  Act  of  1974 
concerning  procedures  for  gaining 
access  or  contesting  records  should 
write  to  the  Disclosure  Officer.  All 


individuals  are  urged  to  examine  the 
rules  of  the  U.S.  Department  of  the 
Treasury  published  in  31  CFR  part  1. 
subpart  C,  appendix  G.  concerning 
requirements  of  this  Department  with 
respect  to  the  Privacy  Act  of  1974. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  Access  Procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  from  the  individual  or 
entity,  creditor  agencies.  Federal 
employing  agency,  collection  agencies, 
credit  bureaus,  and  Federal,  state  and 
local  agencies  furnishing  identifying 
information  and/or  address  of  debtor 
information. 

EXEMPTIONS  CLAIMS  FOR  THE  SYSTEM: 

None. 

IFK  OCM    '13-6"iO  Filed  1-10-95:  8:45  .im! 
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Sunshine  Act  Meetings 


This  sectior  o1  the  FEDERAL  REGISTER 
contains  no'  ices  of  meetings  published  undei 
the  "Goverr  T>ent  in  the  So-nshine  Act"  (Pub 
L  94-409)  t  U.S.C.  552b(e)(3). 


COMMO0IT1 


"FEDERAL  ilEGISTER"  CITATION  OF 
PREVIOUS  /IsNOUNCEMENT:  BO  F.R.  2175. 


PREVtOUSL 
MEETING;  : 
10.  1995 

CHANGES  ir 
Comir.oii 
r^)mniis.si 
to  disf  uss 
10:00  am 


I  n 


il 


els 


CONTACT  PI 
)ean  A.  Wc 
lean  A  U 
SecKtan  of 
|FR  n<H  0^- 
BU.UNG  CODE 


.'If  CfnumissiDn 

TO  file.i  ]-t»-!»5:  1  ]  IV.  .mil 

1351-01-M 


UNITED  STA 
COMMISStOr 


2813 


FUTUFiES  TRADING  COMMISSION 


ANNOUNCED  TIME  AND  DATE  OF 

I  n.i  a  i:?.   Tiifs(i;y   !.,nii5rv' 

THE  MEETING:  The 

has  postponeci  the  iiuu'lini; 
ilnfon  <;n)en!  Matters  until 
Tiifsfiay.  fanti.ir.  17.  1995. 

RSON  FOR  MORE  INFORMATION: 
).  254-b.31-l. 


ES  INTERNATIONAL  TRADE 


|rsiT(:.sh-i'>-()i.s 

EmergeiK  y  Ncitice  of  C>orn;(  tion  of  lime 
and  Additi  m  of  an  Agenda  Item  for  the 
meeting  of  ^Vednesday.  lan-.iarv  11.  lOgf) 


"FEDERAL  REGISTER'"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  fiOl  Rl'4U7— 
dated  |anuarv  9,  1995. 
CHANGE  OF  TIME  OF  MEETING: 

Origm.il  Time:  |a:;i!iiry  11,  I'J'J.S  ,it  2.30  p.ii! 
Vfw  Timer  January  1 1.  H)*)"!  a'  ;V00  p  rii 

AMENDMENT  TO  THE  AGENDA: 

!")  (littstaniiing  ai  tion  jai  kels: 

1.  (;C>-94-n.'H.  AciminisiratiVf  tirders, 
lutters.  and  nolic  e  of  piopoiseii  stHtio;) 
:i.37  ruicmaking 
J.  G{]— 14-11.5.  Adva!)(.i-  la'tii  i-  of  proposcf! 
SIM  tion  33"  nileinaking 

In  conformity  w  ith  19  t  .F.K. 
^201.37(a)(b).  Commissioners  Watson. 
Hragg.  Crawford.  Newquist.  Rohr.  and 
Ntizum  determineel  that  Q)mn)ission 
business  recjuired  the  corri?ction  in  the 
lime  of  the  meeting  sc  hediilfnl  for 
laniiary  11.  1995  at  2:.30  p.m.,  to  January 
11.  1995  at  ,3:00  p.m..  and  to  amend  the 
.Agen(fa  Item  5,  and  affirmed  that  no 
earlier  announcement  of  the  addition  to 
tiie  agenda  was  possible,  and  directeiJ 
the  issuani.e  of  this  notice  at  the  earliest 
p^a^ti(:able  time. 

i>v  •ijiier  of  the  (^oinihissiun 
Issued.  lanuarv'  9,  10l=i 
Dnnna  R.  Kofhnke, 

St'(  !i'tt!r\. 

IKR  l)o(,.  I.S-H.'i.'.  Filed  l-'»-<)5;  AA'.k  p'ni 
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Ketleral  Regisfpr 

Vol.  (iO,  \o.   7 

Uc(h:(;s(t.iv,  |a;!iii!r>    11.1'M*^ 


UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

II  sncsK-'j-i-JiJ! 

TIME  AND  DATE:  i.iui.'arv  24.  1995.  ."il  J  Ml 
p.m. 

PLACE:  Koom  IIJI.  500  K  Mr.-et  .S.V\  . 
Washington.  DC  204.1fi. 

STATUS: 

I    .Aj^i'tiiia  lor  'i;t;.n   !r.(;<.'l;P); 

2.  Minutes 

3.  K.iliiuiltioi!  l.i.sl 

4  Inv.  ,\n.  731-r.\-<.77  (I  i:iu!j  (Ijoiiniori'i 
fn.ini  the  PoDiile's  Republic  of  C;hii.i-)- 
hrii-nng  .md  vdtc. 

'v  Oii!<laii(!inj;  ju  tin;!  \iu  kt'iv   \i.ni- 

In  accordance  with  (ioninussion 
policy,  subject  matter  listed  above,  not 
dispos»'d  of  at  the  schednlnd  mceti:)g, 
may  F'e  carried  over  to  the  iij;(tnd.i  o!  ihe 
following  mt'cting. 

Uy  order  of  llie  C'oinraissii!;!; 

Issiifii:  l.iiiuarv  9.  I'l'l'i. 
Donna  R.  KcM-hiike. 
Serri-tury . 

iFR  I)o(     ■».'■>-().=>(.  Filed  l-'*-!)'i:  H:4^  .ii-:l 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule.  Proposed  Rule. 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  m 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-469-805] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Stainless 
Steel  Bar  from  Spain 

Correction 

In  notice  document  94-31803 
beginning  on  page  66931.  in  the  issue  of 
Wednesday,  December  28.  1994.  make 
the  following  corrections: 

1.  On  page  66939,  in  the  first  column, 
in  the  table,  under  the  heading  entitled 

"Manufacturer/producer/exporter",  in 
the  first  line,  "Acerinox,"  should  read 
"Acenor,". 

2.  On  the  same.page.  in  the  second 
column,  in  the  file  line  at  the  end  of  the 
document,  "PR  Doc.  94-31804"  should 
read 'PR  Doc.  94-31803". 

BILUNG  CODE  150&-01-O 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-59-000] 

Southern  Natural  Gas  Co.;  GSR  Cost 
Recovery  Filing 

Correction 

In  notice  document  94-30187 
appearing  on  page  63331.  in  the  issue  of 
Thursday.  December  8,  1994,  in  the 
second  column,  in  the  first  line,  the 
docket  number  should  read  as  set  forth 
above. 

BILLING  CODE  1SO5-01-O 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-74-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

Correction 

In  notice  document  94-30292 
appearing  on  page  63783.  in  the  issue  of 
Friday.  December  9.  1994.  in  the  first 
column,  in  the  first  line,  the  docket 
number  should  read  as  set  forth  above. 

BILLING  CODE  1S05-01-D 


Federal  Register   . 

\'ol.  00.  No.   7 

\Vt-(ii:('S()ay.  I.iiV.;,iry  11.  1'»Mt 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5129-1] 

Nominations  of  Estuaries  to  the 
National  Estuary  Program 

Correction 

In  notice  document  94-31810 
beginning  on  page  G6533.  in  the  is-,ue  ot 
Tuesday.  December  27.  1994.  make  the 
following  correction: 

On  page  66533.  in  the  third  column, 
under  DATES:,  in  the  second  line, 
"October  27.  1995."  should  read  'March 
7.  1995." 

BILLING  CODE  1SOS-01-0 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Parts  91,  92.  570,  574.  576,  and 
968 

[Docket  No.  R-94-1731;  FR-3611-F-02] 

RIN  2501-AB72 

Consolidated  Submission  for 
Community  Planning  and  Development 
Programs 

Correction 

In  rule  document  94-32150  beginning 
on  page  1878  in  the  issue  of  Thursday. 
January  5,  1995  make  the  following 
correction: 

Beginning  on  page  1878  and  through 
page  1919  in  the  running  head 
appearing  on  each  page  the  date  is 
corrected  to  read  "January  5,  1995" 

BILLING  CODE  1S05-01-O 
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Department  of 
Education 


Office  of  Elementary  and  Secondary 
Education 

34  CFR  Part  201 

Migrant  Education  Program  Services; 

Funding  Formula;  Proposed  Rule 
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DEPARTMl  -NT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education  | 

34CFRPait201 

Implementation  of  ttie  Funding 
Formula  Under  Part  C  of  Title  I  of  the 
Elementary  and  Secondary  Education 
Act  (ESEA 

agency:  D(  partment 

ACTION:  No 

comments. 


SUMMARY: 

Education 
.Secondar>' 


implement 


of  Education, 
ice  of  proposal;  request  for 


he  Assistant  Secretary  of 
or  Elementar)'  and 
education  (.Assistant 


Secretary)  )roposes  a  method  for 


ng  section  1303(e)(3)  of  Title 


I  of  the  Ele  nentary  and  Secondary 
Education  Kct  (ESEA).  as  amended  by 
the  Improv  ng  America's  Schools  Act 
(lASA).  un  ler  which  provision  of 
Migrant  Education  Program  (MEP) 
ser\'ices  du  ring  intersession  periods 
would  be  fi  ictored  into  calculations  of 
State  MEP  Allocations  for  fiscal  vear 
(FY)  1995. 

The  Assifetant  Secretar>'  also  solicits 
comments  )n  how,  given  the  end  of  the 
Migrant  Sti  ident  Record  Transfer 
System  (MSRTS),  the  Department 
should  obti  lin  information  on  the 
estimated  i  umber  of  migratory  children 
residing  in  each  State,  as  is  required 
under  secti  on  1303(e)  of  ESEA,  in  order 
to  make  MJP  allocations  for  FY  1996 
and  beyon 

DATES:  \Vri;ten  comments  nuist  be 
received  oi.  or  before  Februarv'  10.  1995. 

ADDRESSES  Comments  sent  by  mail 
should  be  i  ddressed  to  James  English, 
Program  A  lalyst,  Office  of  Migrant 
Education.  U.S.  Department  of 
Education,  600  Independence  Avenue. 
S\V..  Porta  s  Building,  Room  4100. 
Washington  DC  20202-6135.  The 
Internet  ac  dress  for  comments  is 
James — En  ;lish@ed.gov.  The  FAX 
number  is  i02-205-O089. 


FOR  FURTHfR 
James  Eng 
Education 
Education 
SW..  Porta 
Washingto  i 
Telephone 
who  use  a 
for  the  dea 
informati 
800-877 


tioi 


p.m 
Fridav. 


Eastf  m 
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INFORMATION  CONTACT: 
;sh.  Office  of  Migrant 
U.S.  Department  of 
600  Independence  .\venue. 
s  Building.  Room  4100. 

DC  20202-6135. 
(202)  260-1394.  Individuals 
elecommunications  device 
(TDD)  may  call  the  Federal 
Relay  Service  (FIRS)  at  1- 
4339  between  8  a.m.  and  8 
time.  Monday  through 


SUPPLEMENTARY  INFORMATION: 
Background 

State  allocations  under  the  MEP  are 
based  on  a  formula  that  uses  State  per- 
pupil  expenditures  and  counts  of  the 
number  of  eligible  migratory  children 
residing  in  each  State  full-  and  part- 
time.  Until  enactment  of  the  lASA,  the 
Department  determined  the  number  of 
eligible  migratory  children  residing  in 
each  State  on  the  basis  of  information 
from  the  MSRTS  on  the  full-time- 
equivalent  (FTE)  number  of  migratory 
children  in  each  State  during  the  prior 
calendar  year.  The  MSRTS  will  go  out 
of  existence  on  June  30. 1995.  Calendar 
year  1994  will  be  the  last  year  for  which 
FTE  count*  of  ehgible  migratorv' 
children  will  be  available  from  the 
MSRTS.  Thereafter,  the  Department  will 
have  no  single  source  of  information 
from  the  prior  calendar  year  that  can  be 
used  for  purposes  of  determining  MEP 
allocations  for  FY  1996  and  beyond. 

Section  1303(e)(3)  of  Title  I  of  the 
ESEA.  as  amended  by  the  I  ASA.  now 
requires  the  Department  to  adjust  the 
number  of  migratory  children  residing 
in  each  State  full-  and  part-time  to  take 
into  consideration  the  needs  of  students 
participating  in.  and  the  costs  of 
programs  operating  during,  both 
summer  and  intersession  periods. 

[Note:  The  Departmenl  defines  intersession 
periods  as  those  periods  of  time  when  a  year- 
round  school  is  not  in  session.) 

Prior  law  only  required  the  Department 
to  make  an  adjustment  on  the  basis  of 
programs  that  operated  during  the 
summer,  which  the  Department  had 
defined  as  May  15  through  August  31 
The  Department  does  not,  at  present, 
have  information  to  make  adjustments 
in  the  MEP  loimula  based  on  MEP 
projects  that  operate  during  intersession 
periods.  Moreover,  the  Department  will 
be  able  to  implement  this  provision  as 
part  of  the  allocation  formula  for  FY 

1995  MEP  funds  only  if  an  acceptable 
source  of  information  can  be  found. 

The  Department  is  proposing  a 
method  for  implementing  section 
1303(e)(3)  for  FY  1995,  and  is  requesting 
public  comment  on  the  proposal  and  the 
availability  of  information  to  implement 
it  (See  Issue  1).  With  regard  to  changes 
in  allocating  funds  beginning  with  FY 

1996  that  stem  from  the  end  of  the 
MSRT.S,  the  Department  is  requesting 
public  comment  on  a  number  of 
approaches  that  appear  to  be  available 
(.See  Issue  2). 


Issue  1:  Adjusting  the  FY  1995  MEP 
State  Formula  Allocation  for  Children 
Participating  in  Programs  Operated 
During  Intersession  Periods 

SubsecUon  1303(e)(3)  of  the  ESEA    • 
provides  for  implementation  of  an 
intersession  period  adjustment  for  FY 
1995  MEP  awards.  However,  while-the 
MSRTS  can  provide  the  Department 
with  FTE  data  on  the  overall  number 
ofeligible  migratory  children  residing  in 
each  State  and  the  number  of  those 
served  by  the  MEP  in  summer  periods 
(and  this  data  can  be  adjusted  to  reflect 
the  36-month  eligibility  period  required 
by  section  1309(a)  of  Title  I.  as 
amended)  for  purposes  of  FY  1995  MEP 
allocations,  neither  MSRTS  nor  the 
Department  has  similar  data  relating  to 
intersession  periods. 

The  Department  believes  that  an 
accurate  intersession  period  adjustment 
to  the  FY  1995  MEP  allocations  can  only 
be  made  using  information  on  migratorv' 
student  participation  in  intersession 
periods  that  is  comparable  to  data  that 
the  MSRTS  provides  on  counts  of 
migratorv'  children  served  in  regular- 
term  and  summer  programs  during 
calendar  year  1994.  Thus,  to  make  an 
adjvistment  of  FY  1995  MEP  allocations 
for  intersession  period  participation,  the 
Department  will  need  data  for  each 
State  on  the  FTE  number  of  migratory 
children  served  by  MEP  projects,  in 
calendar  year  1994,  in  those  intersession 
periods  that  occur  outside  the  period, 
from  May  15  to  August  31,  1994,  for 
which  a  summer  adjustment  is  already 
being  made.  Additionally,  these  FTE 
counts  will  need  to  reflect  only  those 
migrator\'  children  who  are  eligible 
based  on  the  36-month  eligibility  period 
required  by  section  1309(a)  of  Title  I.  as 
amended. 

The  Department  invites  con'..'T!»  nts 
from  the  public,  especially  SEA  slaff.  as 
to  the  availability  of  these  data  and  any 
other  options  for  adjusting  the  FY  1995 
MEP  allocation  accurately  to  reflect 
participation  by  migrator*-  children  in 
intersession  period  MEP  programs. 

Issue  2:  Collection  of  Migratory 
Childcount  Data  for  FY  1996  and 
Thereafter,  Given  the  End  of  the 
MSRTS 

W'hile  FTE  data  from  calendar  year 

1994  (including  the  summer 
adjustment)  will  be  available  to  the 
Department  in  order  to  make  the  FY 

1995  MEP  allocations,  the  pending  t-nd 
of  the  MSRTS  in  1995  requires  the 
Department  and  States  receiving  MEP 
funds  to  utilize  a  new  procedure  to 
allocate  MEP  funds  appropriated  for  F^' 

1996  and  later. 


The  Department  believes  that  any 
future  procedure  for  determining  State 
MEP  allocations  should  be  simple  and 
cost-efficient.  Possible  approaches 
include,  but  are  not  necessarily  limited 
to,  the  following: 

•  States  could  report  standard  data — 
either  at  several  points  in  the  year, 
annually,  or  perhaps  once  every  few 
years — on  an  unduplicated  count  of 
eligible  migratory  children  identified  as 
residing  in  the  State  during  a  given  year. 
The.se  data  could  be  collected  and 
reviewed  (subject  to  audit)  for  accuracy 
relatively  easily  by  counting  the 
children  listed  as  eligible  on  the 
Certificates  of  Eligibility  (COEs)  that  the 
State  and  its  operating  agencies  will 
continue  to  use  to  document  eligibility. 
(The  COE  is  a  legal  document, 
completed  by  an  individual  authorized 
by  the  State  to  recruit  for  the  MEP, 
which  contains  information  explaining 
the  basis  on  which  a  particular  child  has 
been  determined  to  be  a  migratory 
child.)  States  would  have  to  make  sure 
that  a  child  listed  on  COEs  maintained 
by  two  different  local  agencies  is 
counted  only  once  for  the  regular  vear 
(or  period) — to  ensure  that  an 
unduplicated  count  is  reported. 
Similarly,  unique  counts  of  children 
present  during  the  .summer  or 
intersession  periods  could  also  be 
compiled  by  the  States  based  on  COEs 
(or  other  data  on  participants 


maintained  by  the  State  or  its 
subgrantees). 

•  The  Department  could  continue  to 
use  the  calendar  year  1994  FTE  data 
from  MSRTS  to  make  allocations  in  FY 
1996  and.  perhaps,  for  subsequent  years. 
Using  1994  data  for  making  allocations 
in  more  than  one  fiscal  year  would  be 
cost-effective  and  would  require  less 
burden  on  State  and  local  agencies  than 
collecting  and  reporting  participation 
data  annually.  Other  Federal  programs, 
such  as  Title  I,  Part  A,  always  have  used 
data  collected  in  one  year  to  allocate 
funds  in  more  than  one  subsequent 
fiscal  year. 

•  States  might  report,  annually  or 
periodically,  an  unduplicated  count  of 
migratory  children  served  in  Title  I,  Part 
C  programs  during  the  regular  school 
term,  and  in  summer  or  intersession 
periods  in  a  prior  year.  These  data 
would  be  similar  to  those  the  States  now 
submit  for  MEP  participation  reports. 

•  The  Department  could  commission 
periodic  national  sur\'eys  of  the 
population  of  migratory  children  in 
sufficient  detail  to  yield  estimates  of  the 
number  of  these  children  who  reside  in 
each  State. 

The  Assistant  Secretary  invites 
comments  on  the  above  apjiroaches,  as 
well  as  recommendations  (with 
justifications)  for  other  possible  options. 

Invitation  to  Comment 

The  Department  .solicits  the  views  of 
interested  parties,  particularly  parents 


of  migratory  students,  and  those  State 
and  local  administrators  and  teachers 
who  serve  migratory  children  under  the 
MEP.  The  Assistant  Secretary  requests 
that  each  commenfer  identify  his  or  her 
role  in  education  and  the  perspective 
from  which  he  or  she  views  the 
educational  system — either  as  a 
representative  of  an  association,  agency, 
or  sc:hool  (public  or  private),  or  as  an 
individual  teacher,  parent  or  public 
citizen.  The  Assistant  Secretary  urges 
each  commenter  to  be  specific  regarding 
his  or  her  recommendations. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection  during  and  after  the 
comment  period  in  room  4100  Portals 
Building.  1250  Maryland  Ave..  SW.. 
Washington,  DC,  between  the  hours  o( 
8:30  a.m.  and  4:30  p.m.,  Mondav 
through  Friday  of  each  week,  except 
Federal  holida\s. 

(rrognim  Authority  .Section  130:j(i>)  of  Title 
I  of  the  ESEA.  its  amended.) 
(Catalog  of  Ft^dcnil  Domostir  Assistant  <• 
Numlx>r  84  01 1.  Migratory-  Education  Baste 
State  Formula'Grant  F'rDgram) 

DatPd:  luniian  .1.  19«S. 
Thomas  VV.  Pavzanl. 

Assistant  Sfcretnn  for  Elpmcntan-  and 
Setondary  Education. 
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Pesticide  I  Safety  Training  for  Workers 
and  Handl  ^rs;  Grace  Period  and 
Retraining!  Interval 

AGENCY:  E  ivironmental  Protection 
Agency  (E  'A). 
ACTION:  Proposed  rule. 
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electronic  mail  (e-mail)  to:  Docket- 
OPPTS@epamail.epa.gov;  by  sending  a 
"Subscribe"  message  to 
listserver@imixmail.rtpnc.epa.gov  and 
once  subscribed,  send  your  comments  to 
R1N-2070-AC69;  or  through  the  EPA 
Electronic  Bulletin  Board  by  dialing 
202-488-3671,  enter  selection  "DMAIL," 
user  name  "BB— USER"  or  919-541- 
4642,  enter  selection  "MAIL,"  user 
name  "BB — USER."  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
OPP-250097  since  all  five  documents  in 
this  separate  part  provide  the  same 
electronic  address.  No  CBI  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  proposed  rule,  but  not 
the  record,  may  be  viewed  or  new 
comments  filed  online  at  many  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  in  unit  VII.  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  Keying.  Certification  and 
Training,  and  Occupational  Safety 
Branch  (7506C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm.  1109D,  CM  #2,  1921 
Jefferson  Davis  Highwav.  Arlington  VA, 
Telephone:  703-305-7371. 
SUPPLEMENTARY  INFORMATION: 

I.  Statutory  Authority 

This  proposal  is  issued  under  the 
authority  of  section  25(a)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFR.A),  7  U.S.C.  13Bw(a). 

IL  Background 

This  proposed  WPS  rule  amendment 
is  one  of  a  series  of  Agency  actions  in 
response  to  c:r<iicerns  raised  since 
publication  of  the  final  rule  in  August 
1992  by  those  interested  in  and  affected 
by  the  rule.  In  addition  to  this  proposed 
amendment,  EPA  is  publishing  four 
other  notices  soliciting  public  comment 
on  concerns  raised  by  various  affected 
parties.  Other  actions  EPA  is 
considering  include:  (1)  Modifications 
to  the  requirements  for  those  performing 
crop  advisor  tasks,  (2)  An  exception  to 
early  entry  restrictions  for  irrigation 
activities:  (3)  Reduced  restricted  entry 
intervals  (REIs)  for  low  risk  pesticides; 
and  (4)  Reduced  early  entry  restrictions 
for  activities  involving  limited  contact 
with  treated  surfaces. 


FIFRA  authorizes  the  EPA  to  regulate 
the  sale,  distribution,  and  use  of 
pesticides  in  the  United  States.  The  Act 
requires  generally  that  EPA  license  by 
registration  each  pesticide  product  sold 
or  distributed  in  the  United  States,  if 
use  of  the  pesticide  products  will  not 
cause  "unreasonable  adverse  effects  on 
the  environment,"  a  determination  that 
takes  into  account  the  economic,  social, 
and  environmental  costs  and  benefits  of 
the  use  of  anv  pesticide. 

In  1992  EPA  revised  the  Worker 
Protection  Standard  (40  CFR  part  170) 
(57  FR  38102,  August  21,  1992)  whir^ 
is  intended  to  protect  agricultural 
workers  and  handlers  from  risks 
associated  with  agricultural  pesticides. 
The  1992  WPS  superseded  the  original 
WPS  promulgated  in  1974.  The  1992 
WPS  expanded  the  scope  of  the  original 
WPS  to  include  not  only  workers 
performing  hand  labor  operations  in 
fields  treated  with  pesticides,  but  also 
workers  in  or  on  farms,  forests, 
nurseries,  and  greenhouses,  as  well  as 
handlers  who  mix,  load,  apply,  or 
otherwise  handle  pesticides  for  use  at 
these  locations  in  the  production  of 
agricultural  commodities.  The  WPS 
contains  requirements  for  training, 
notification  of  pesticide  applications, 
use  of  personal  protective  equipment, 
restricted  entry  intervals, 
decontamination,  and  emergency 
medical  assistance. 

In  §  170.130(c)(4).  the  WPS  sets  out 
required  training  elements  for  workers, 
including  information  on  pesticide 
hazards  and  exposures,  signs  and 
symptoms  of  pesticide  poisoning,  how 
to  obtain  emergency  medical  care, 
decontamination  measures  in  case  of 
exposure  and  other  pesticide  hazards 
that  may  arise  in  the  course  of  their 
work. 

Section  170.230(c)(4)  of  the  WPS 
establishes  the  required  training 
elements  for  handlers.  These  include 
generally  the  same  information  as  for 
workers.  However,  handlers  are 
provided  additional  information  related 
to  their  handling  activities:  the  meaning 
and  format  of  pesticide  labels: 
information  on  personal  protective 
equipment;  signs,  symptoms  and 
treatment  for  heat-related  illness; 
handling  pesticides  and  pesticide 
containers;  environmental 
contamination  and  hazards  to  non-target 
species;  and  other  information  on  their 
responsibilities  as  handlers.  Training  for 
handlers  is  more  detailed  than  for 
workers,  and  is  targeted  specifically 
toward  handling  needs  and 
responsibilities. 

Training  for  workers  or  handlers  may 
be  conducted  by  certified  applicators  or 
other  trainers  who  meet  State.  Federal. 


or  Tribal  requirements.  The  agricultural 
employer,  however,  is  responsible  for 
assuring  that  workers  receive  required 
training  and  the  handler  employer  is 
responsible  for  assuring  that  handlers 
receive  the  required  training. 

To  a.ssist  agricultural  employers  in 
fulfilling  their  responsibilities  to  ensure 
training  and  to  provide  a  uniform 
national  standard  for  the  conduct  of 
worker  training,  EPA  and  the  U.S. 
Department  of  Agriculture  have 
established  a  joint  training  verification 
program.  Under  this  program,  which 
would  be  administered  on  a  voluntary 
basis  by  States  through  agreements  with 
EPA,  workers  who  have  been  trained 
may  be  issued  a  training  verification 
card.  The  card  could  be  shown  to  each 
agricultural  employer  who  hires  the 
worker.  Under  §  170.130(d)  possession 
of  a  valid  card  serves  as  proof  of 
training,  thus  relieving  the  employer  of 
having  to  provide  training  or  to 
determine  whether  and  when  training  is 
required. 

The  training  verification  program  is 
beneficial  to  the  agricultural  employer 
and  workers  alike  in  that  it  provides  a 
common  basis  for  agreement  that 
training  provided  to  the  worker  meets 
the  requirements  of  the  WPS.  EPA 
expects  the  training  verification  card 
program  to  benefit  agricultural 
employers  because  it  obviates  the  need 
to  train  a  worker,  thus  minimizing  the 
costs  of  the  WPS  training  requirement. 
Without  such  a  card  system,  the 
employer  might  have  to  provide  training 
more  frequently  and  to  more  workers  to 
assure  that  all  had  received  training. 

For  workers,  possession  of  a  card 
assures  that  they  will  be  able  to  work 
immediately  without  unnecessar>'  delay 
for  training. 

Ill,  Current  WPS  Training  Provisions  at 
Issue 

This  proposal  addresses  three 
elements  of  the  worker  training 
requirements.  The  three  elements  are: 
the  grace  period  before  training  must  be 
provided;  the  phase-in  period  for  the 
grace  period  for  workers:  and  the 
retraining  requirement  for  workers  and 
handlers. 

1.  The  grace  period  before  training 
nnist  be  provided.  Section 
170.130(a)(3)(i)  requires  agricultural 
employers  to  assure  that  workers  have 
been  trained  in  pesticide  safety  before 
their  6th  day  of  entry  into  areas  on  the 
agricultural  establishment  that  have 
been  treated  with  a  pesticide  or  that 
have  been  under  a  restricted  entry 
interval  (REI)  within  the  previous  30 
days. 

EPA  emphasizes  that  the  grace  period 
applies  only  to  routine  worker  training. 


not  early-entry  training  or  handler 
training.  No  changes  are  being  proposed 
or  considered  for  early  entry  or  handler 
training. 

2.  The  interim  grace  period  for 
workers.  The  current  WPS  requires  that 
the  agricultural  employer  assure  that  a 
worker  receives  pesticide  safety  training 
before  the  6th  day  of  entry  into  any 
treated  area  on  the  agricultural 
establishment.  Section  170.130(n)(3)(ii) 
provides  for  an  exception  for  a  5-year 
period  until  October  20,  1997,  during 
which  time  workers  would  be  allowed 
to  enter  treated  areas  at  the 
establishment  for  15  days  before  the 
employer  must  assure  that  they  have 
been  trained.  After  Ociober  20. 1997,  the 
15-day  grace  period  is  no  longer  in 
effect. 

3.  The  retraining  requirement  for 
workers  and  handlers.  Section 
170.130(a)(1)  requires  that  agricultural 
employers  assure  that  each  worker  has 
been  trained  within  the  previous  5 
years.  Section  170.230(a)(1)  requires 
that  handler  employers  assure  that  each 
handler  has  been  trained  within  the 
previous  5  years. 

IV,  Reasons  for  this  Proposal 

The  WPS  is  intended  to  reduce  the 
risk  of  pesticide  poisonings  and  injuries 
among  agricultural  workers  and 
pe<>ticide  handlers  through 
implementation  of  appropriate 
measures.  Pesticide  safety  training  is  a 
key  component  of  the  Standard  - 
trained,  informed  workers  and  handlers 
can  take  steps  to  avoid  exposure  or 
mitigate  harmful  pesticide  effects, 
thereby  reducing  the  number  and 
severity  of  pesticide  poisonings  and 
other  adverse  effects. 

Subsequent  to  promulgation  of  the 
final  rule  in  1992,  the  Agency  received 
comments  from  farm  worker  groups 
suggesting  changes  in  the  grai  e  period 
and  the  retraining  inter\al. 
Additionally,  the  Agency  was  petitioned 
by  the  National  Association  of  State 
Departments  of  Agriculture  (NASDA)  to 
eliminate  the  interim  grace  period.  The 
Agency  also  met  a  number  of  times  with 
farm  worker  groups  to  hear  their 
concerns  on  the  worker  training 
provisions.  Following  is  a  summary  of 
their  concerns  on  the  training  grace 
period  and  5-year  retraining  inter\al. 

A.  Training  Grace  Period 

Farm  worker  groups  are  conc;erned 
that  the  current  grace  period  would 
result  in  untrained  workers  being 
harmed  on  the  job.  They  contrasted  the 
WPS  grace  period  with  the 
Occupational  Safety  and  Health 
Administration's  (OSHA)  Hazard 
Communication  Standard  training 


requirement  (29  CFR  1910.1200),  under 
which  workers  must  be  trained  about 
hazardous  chemicals  in  their  work  area 
before  first  exposure. 

States  and  farm  worker  groups 
asserted  that  the  grace  period  would  l)e 
difficult  to  enforce.  Subsequent  to 
publication  of  the  WPS,  the  California 
Department  of  Pesticide  Regulation 
(CDPR)  raised  concern  about  the 
anticipated  difficulties  in  enforcing  the 
training  requirement.  They  asserted  that 
it  may  not  be  feasible  to  track 
accumulated  days  in  treated  areas  in 
anticipation  of  the  required  training  and 
that  employers  cannot  track  the 
activities  of  every  worker  in  their 
employ. 

Additionally,  farm  worker  groups 
were  concerned  that  the  grace  period 
could  encourage  employers  to  avoid 
providing  the  required  training.  They 
were  particularly  concerned  that, 
because  of  the  transient  nature  of  the 
agricultural  workforce,  workers  who 
move  frequently  might  never  be  trained 
if  training  were  required  only  after  a  .5- 
day  grace  period  per  establishment. 
They  noted  that  some  workers  might  not 
spend  5  days  on  any  particular 
establishment. 

Finally,  the  farm  worker  groups 
argued  that  all  workers  should  be 
entitled  to  know  how  to  protect 
themselves  from  pesticide  residues 
before  entering  treated  areas;  for  training 
to  be  effective  in  reducing  risk,  they 
argued,  training  must  take  place  before 
po.ssible  exposure  to  pesticides. 

B.  Five-Year  Retraining 

Farm  worker  groups  are  concerned 
that  the  5-year  retraining  internal  is  too 
long  to  be  effective.  They  assert  that 
large  numbers  of  workers  and  handlers, 
particularly  field  labor  contractor 
employees,  might  not  have  regular 
access  to  the  safety  poster  displayed  on 
the  agricultural  establishment  because 
they  are  hired  off  the  farm  and  taken 
directly  to  the  field.  EPA's  confidence  in 
the  safety  po.ster  as  a  means  of 
reinforcing  training,  they  claim,  ,is 
misplaced.  Also,  many  workers  and 
handlers  may  not  read  well  (or  not  be 
literate  in  the  poster  language),  so  the 
impact  of  poster  messages  might  be 
limited.  Qualified  trainers  assert  that 
repeat  training  enhances  the  retention  of 
safety  training  information. 

The  farm  worker  groups  also 
requested  a  shorter  retraining  inten  al. 
They  pointed  to  other  regulatory 
programs  under  OSHA,  EPA.  and  State 
initiatives  that  require  annual 
retraining.  They  also  noted  that 
agricultural  employment  is  seasonal  in 
nature,  and  farm  workers  realisticilly 
cannot  be  expected  to  remember 
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shortening  the  grace  period,  the 
possibility  that  workers  would  remain 
untrained  because  they  moved 
frequently  from  employer  to  employer 
without  accumulating  the  requisite 
number  of  days  at  any  given 
establishment  to  require  training  would 
decrease. 

Shortening  the  grace  period  is  likely 
to  increase  the  costs  of  training,  since 
employers  with  higher  rates  of  turnover 
in  the  workforce  would  have  to 
schedule  more  frequent  training 
sessions.  Any  grace  period  at  all  could 
mean  that  agricultural  employers  would 
need  to  track  the  number  of  days  of 
entry  each  worker  has  accumulated  in 
order  to  determine  whether  training 
must  be  provided.  This  could  present  a 
burden  which  could  be  substantial 
depending  on  the  number  of  workers 
hired  at  the  establishment,  and  the 
number  who  possess  training 
verification  cards. 

(:^)  Requiring  a  weekly  training 
program.  The  Agency  is  considering  an 
option,  where  an  employer  would  be 
required  to  provide  a  training  session 
once  a  week  to  all  untrained  workers. 
This  option  might  reduce  the  instances 
of  workers  entering  treated  areas  before 
being  trained,  while  reducing  the 
training  burden  on  employers  by 
allowing  predictability  in  providing 
training  on  a  scheduled  basis.  A  weekly 
training  session  may  also  result  in  less 
disruption  to  field  labor  activities.  Also, 
a  weekly  training  session  may  reduce 
cost  by  allowing  for  more  trainees  per 
session.  For  e'^tablishments  with 
employee  turnover,  a  weekly  training 
session  allows  employers  to 
"accumulate"  new  hires  over  the  span 
of  the  week,  potentially  resulting  in 
fewer  training  sessions  needed  than  if 
employers  were  required  to  train  each 
employee  b^'f()re  applicable  field  entry. 
A  weekly  training  session  for  untrained 
workers  may.  however,  add  a 
recordkeeping  burden  to  the  employer. 

The  Agency  is  interested  in  receiving 
information  and  comments  on  all 
options,  particularly  the  benefits 
expected  to  be  gained  by  shortening  the 
grace  period,  as  well  as  expected  costs. 
Specifically,  the  Agency  is  seeking 
information  on  the  following:  the 
practicality  and  effectiveness  of  the 
options,  how  the  frequency  of  new  hires 
may  effect  the  frequency  of  training 
sessions,  the  rate  of  turnover  in 
emploNTnent  among  agricultural  workers 
and  handlers,  situations  where  training 
before  entry  would  not  be  possible,  the 
risks  and/or  benefits  of  providing  safety 
training  information  before  or  after 
entering  a  treated  area,  the  feasibility  of 
providing  training  on  a  short  notice  to 
English  and  non-English  speaking 


workers,  mechanisms  that  are  available 
or  will  be  available  to  provide  training 
on  short  notice,  the  impact  on  the 
employer  and  agricultural  worker  of  a  1 
year  interim  grace  period  before  the  0- 
day  grace  period  would  go  into  effect, 
specific  problems  caused  by  eliminating 
or  shortening  the  interim  grace  period  5 
years  to  1  year  and  what  could  be  done 
to  eliminate  those  problems,  what  the 
regulated  community  has  done  to 
develop  training  programs  in  the  2  years 
since  the  WPS  was  issued  and  the 
estimated  costs  of  a  0-day,  1  to  5-day 
grace  period  or  a  weekly  training 
regimen. 

VI.  The  Retraining  Inter\'al  for  Workers 
and  Handlers 

The  Agency  is  proposing  for  comment 
three  options  for  the  retraining  interval 
for  workers  and  handlers;  (1)  retaining 
the  5  year  retraining  interval.  (2) 
shortening  the  retraining  interval  from  ,t 
to  3  years  or  (.1)  provide  annual 
retraining. 

Since  chemical  use  patterns 
frequently  change,  and  new  hazards 
may  be  identified  for  existing  chemicals, 
a  shortened  retraining  interval  would  be 
helpful  in  mitigating  the  potential 
hazards  to  farm  workers  and  handlers. 

The  cost  to  employers  of  providing 
training  to  workers  and  handlers  during 
an  "out"  year  {any  year  after  the  first 
year  of  implementation)  increases  as  the 
retraining  period  decreases.  First  year 
training  costs  are  unaffected  by  the 
retraining  interval.  All  workers  must  be 
trained  during  the  first  year,  and 
handlers  must  be  trained  before  they 
first  handle  pesticides.  Due  to  turnover 
in  the  workforce,  training  after  the  first 
year  will  not  be  limited  toevery  third 
year  for  a  3  year  retraining  interval. 
Rather,  some  mix  of  training  and 
retraining  will  occur  during  all  typical 
out  years.  A  shorter  retraining  interval 
may  require  more  training  sessions 
during  the  average  out  year,  with  higher 
total  costs.  Also,  if  training  of  new- 
workers  and  retraining  of  workers  in  out 
years  are  done  at  the  same  time,  the 
costs  of  retraining  (regardless  of 
frequency)  may  be  partially  subsumed 
in  the  costs  for  initial  training. 

The  Agency  is  interested  in  receiving 
information  and  comments  on  all 
options,  particularly  the  benefits 
expected  to  be  gained  by  shortening  the 
retraining  interval,  as  well  as  the 
impac;ts  of  a  5  year.  3  year  and  annual 
retraining  interval.  Specifically,  the 
Agency  is  seeking  information  on  the 
following:  worker  and  handler  retention 
of  safety  training  information,  whether 
agricultural  workers  and  handlers  have 
a  greater  need  for  retraining  than 
workers  in  other  occupations,  ;he 


effectiveness  of  the  pesticide  poster  in 
reinforcing  previous  training  and  the 
burdens  the  various  retraining  options 
might  place  on  agricultural  employers 
or  other  entities  that  may  perform 
worker  or  handler  training.  Concerns 
with  each  of  the  options  are  requested 
as  well. 

Commenters  supporting  retaining  the 
current  5-year  retraining  interval, 
shortening  the  retraining  interval  to  3 
years,  or  providing  annual  retraining, 
should  state  explicitly  the  reasons  for, 
and  provide  information  on  the  need, 
costs  and  feasibility  of,  the 
recommended  option. 

VII.  Solicitation  of  Comments 

A  record  has  been  established  for  this 
rulemaking  under  docket  number 
"OPP-250097"  (including  comments 
and  data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  confidential  business 
information  (CBI).  is  available  for 
inspection  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  11 32  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  CM  #2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA. 
Written  comments  should  be  mailed  to: 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C)  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460. 

EPA  is  interested  in  receiving 
comments  and  information  on  all  of  the 
proposed  options.  Comments  are 
requested  on:  (1)  general  worker  and 
handler  hiring  and  employment 
practices,  such  as  the  rate  of  turnover 
and  employment  among  agricultural 
workers  and  handlers,  (2)  the 
practicality  and  effectiveness  of  the 
grace  period  options,  including  how  the 
frequency  of  hiring  would  affect  the 
frequency  of  training  sessions, 
situations  where  training  before  entry 
would  not  be  po.ssible,  mechanisms  that 
are  available  or  will  be  available  to 
provide  training  on  short  notice  and  the 
estimated  costs  of  reducing  or 
eliminating  the  grace  period  or 
providing  a  weekly  training  regimen,  (3) 
the  practicality  and  effectiveness  of 
eliminating  the  interim  grace  period  for 
training  and  (4)  the  retraining  interval, 
including  the  impacts  of  a  retraining 
interval  of  less  than  5  years,  worker  and 
handler  retention  of  safety  training 
information  over  time,  whether 


agricultural  workers  and  handlers  have 
a  greater  need  for  retraining  than 
workers  in  other  cx:cupations,  the 
effectiveness  of  the  pesticide  poster  in 
reinforcing  previous  training  and  the 
burdens  the  various  retraining  options 
might  place  on  agricultural  employers 
or  other  entities  that  niay  perform 
worker  or  handler  training.  Comments 
should  be  distinguished  as  applying  to 
workers,  handlers,  or  both,  as 
applicable. 

As  part  of  an  interagency 
"streamlining"  initiative,  EPA  is 
experimenting  with  submission  of 
public  comments  on  selected  Federal 
Register  actions  electronically  through 
the  Internet  in  addition  to  accepting 
comments  in  traditional  written  form. 
This  proposed  exception  is  one  of  the 
actions  selected  by  EPA  for  this 
experiment.  From  the  experiment.  EPA 
will  learn  how  electronic  commenting 
works,  and  any  problems  that  arise  can 
be  addressed  before  EPA  adopts 
electronic  commenting  more  broadly  in 
its  rulemaking  activities.  Electronic 
commenting  through  posting  to  the  EPA 
Bulletin  Board  or  through  the  Internet 
using  the  ListServe  function  raise  some 
novel  issues  that  are  discussed  below  in 
this  Unit. 

To  submit  electronic  comments, 
persons  can  either  "subscribe"  to  the 
internet  ListServe  application  or  "post" 
comments  to  the  EPA  Bulletin  Board.  To 
"Subscribe"  to  the  Internet  ListServe 
application  for  this  proposed  exception, 
send  an  e-mail  message  to: 
listserver@unixmail.rtpnc.epa.gov  that 
says  "Subscribe  R1N-2070-AC69  <first 
name>  <last  name>."  Once  you  are 
subscribed  to  the  ListServe,  comments 
should  be  sent  to:  RI.N-2070- 
ACfi9@unixmail.rtpnc.epa  go\ .  All 
i:omments  and  data  in  electnmic  form 
should  be  identified  by  the  docket 
number  OPP-250097  since  all  five 
documents  in  this  separate  part  provide 
the  same  electronic  address. 

For  online  viewing  of  submissions 
and  posting  of  comments,  the  public 
access  EPA  Bulletin  Board  is  also 
available  by  dialing  202-488-3671. 
enter  selection  "DMAIL."  user  name 
"BB— USER  ■  or  919-541-4642.  enter 
selection  "MAIL,"  user  name  "BB — 
USER."  When  dialing  the  EPA  Bulletin 
Board  type  <Return>  at  the  opening 
message.  When  the  "Notes"  prompt 
appears,  type  "open  RIN-  2070-,\Cfi9  " 
to  access  the  posted  messages  for  this 
document.  To  get  a  listing  of.all  files, 
type  "dir/all"  at  the  prompt  line. 
Electronic  comments  i:an  also  be  sent 
directly  to  EPA  at: 

Dockrt-OI'i'TSiSrpamnil.r|i,i,go\ 


Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encrvption.  To  obtain  further 
information  on  the  electronic  comment 
process,  or  on  submitting  comments  on 
this  proposed  exception  electronically 
through  the  EPA  Bulletin  Board  or  the 
Internet  ListServe,  please  contact  John 
A.  Richards  (Telephone:  202-260-2253: 
FAX:  202-260-3884:  Internet: 
richards.john@epamail.epa.gov). 

Persons  who  comment  on  this 
proposed  rule,  and  those  who  view 
comments  electronically,  should  be 
aware  that  this  experimental  electronic 
commenting  is  administered  on  a 
completely  public  system.  Therefore, 
any  personal  information  included  in 
comments  and  the  electronic  mail 
addresses  of  those  who  make  comments 
electronically  are  automatically 
available  to  anyone  else  who  views  the 
comments.  Similarly,  since  all 
electronic  comments  are  available  to  all 
users,  commenters  should  not  submit 
electronically  any  information  which 
they  believe  to  be  CBI.  Such  information 
should  be  submitted  only  directly  to 
EPA  in  writing  as  described  earlier  in 
this  Unit. 

Commenters  and  others  outside  EPA 
may  choose  to  comment  on  the 
comments  submitted  bv  others  using  the 
RIN-2070-AC69  ListServe  or  the  EPA 
Bulletin  Board.  If  they  do  so.  those 
comments  as  well  will  become  part  of 
EPA's  record  for  this  rulemaking. 
Persons  outside  EPA  wishing  to  discuss 
comments  with  commenters  or 
otherwise  communicate  with 
commenters  but  not  have  those 
discussions  or  communications  sent  to 
EPA  and  included  in  the  EPA 
rulemaking  record  should  c;ondur  I  those 
discussions  and  communications 
outside  the  RIN-207O-AC69  ListServe 
or  the  EPA  Bulletin  Board. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly.  EPA  will 
transfer  all  comments  received 
elec.tronically  in  the  RIN-2070-AC69 
ListServe  or  the  EPA  Bulletin  Board,  in 
accordance  with  the  instructions  for 
electronic  submission,  into  printed, 
paper  form  as  they  are  rei:eived  and  will 
place  the  paper  copies  in  the  official 
rulemaking  record  which  will  also 
include  all  rommenis  submitted  direi  tiy 
in  writing.  All  the  electronic  conmienis 
will  he  available  to  everyone  who 
obtains  access  to  the  RIN-^oro-.AChq 
ListServe  or  the  EPA  Bulletin  Board: 
however,  the  official  rulemaking  record 
i";  the  paper  record  maintained  at  ll'.i^ 
address  in  "ADDRLSSES"  at  the 
beginning  of  this  document.  (Comnv-nts 
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submitted  )nly  in  written  form  will  not 
be  transfer  «d  into  electronic  form  and 
thus  may  h  s  accessed  only  by  reviewing 
them  in  th(  i  Public  Response  and 
Program  R(  isources  Branch  as  described 
above.) 

Because  he  electronic  comment 
process  is  <  till  experimental,  EPA 
cannot  gua  -antee  that  all  electronic 
comments  will  be  accurately  converted 
to  printed,  paper  form.  If  EPA  becomes 
aware,  in  ti  ansferring  an  electronic 
comment  t)  printed,  paper  form,  of  a 
problem  oi  error  that  results  in  an 
obviously  j  arbled  comment,  EPA  will 
attempt  to  :ontact  the  comment 
submitter  £  nd  advise  the  submitter  to 
resubmit  d  e  comment  either  in 
electronic  i  tr  written  form.  Some 
commentei  s  may  choose  to  submit 
identical  c(»mments  in  both  electronic 
and  writtei  form  to  ensure  accuracy.  In 
that  case.  EPA  requests  that  commenters 
clearly  noti  s  in  both  the  electronic  and 
written  sul  missions  that  the  comments 
are  duplica  ted  in  the  other  medium. 
This  will  assist  EPA  in  processing  and 
fding  the  c  )mments  in  the  rulemaking 
record. 

As  with  I  (rdinary  written  comments, 
at  the  time  of  receipt,  EPA  will  not 
attempt  to  -erify  the  identities  of 
ele<:tronic  (  ommenters  nor  to  review  the 
accuracy  o  electronic  comments. 
Electronic .  ind  written  comments  will 
be  placed  i  i  the  rulemaking  record 
without  an  /  editing  or  change  by  EPA 
except  to  tie  extent  changes  occur  in 
the  process  of  converting  electronic 
comments  o  printed,  paper  form. 

if  it  choc  ;es  to  respond  officially  to 
electronic  (  omments  on  this  proposed 
rule,  EPA  vill  do  so  either  in  a  notice 
in  the  Fedc  ral  Register  or  in  a  response 
to  commen  Is  document  placed  in  the 
rulemaking  record  for  this  .proposed 
nile.  EPA  \  ill  not  respond  to 
commentei  s  electronically  other  than  to 
seek  clarifi  ;ation  of  electronic 
comments  hat  may  be  garbled  in 
transmissi(  n  or  conversion  to  printed, 
paper  form  as  discussed  above.  Any 
communic  itions  from  EPA  employees 
to  electron  c  commenters,  other  than 
those  described  in  this  paragraph,  either 
through  Inl  ernet  or  otherwise  are  not 
official  res  lonses  from  EPA. 
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ovided  extensive  written 
he  general  tenor  of  L'SI).\ 
uggesi  suspending  the 
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requirement  until  EPA  observes  the 
efficacy  of  current  training  provisions 
and  the  feasibility  of  a  0-day  grace 
period.  However,  the  Agency  maintains 
that  the  options  being  proposed  increase 
the  chance  of  protection  through  earlier 
provision  of  safety  training.  The  Agency 
intends  to  observe  and  evaluate  the 
effectiveness  of  training  in  the  field, 
with  whatever  option  is  selected. 

USDA's  specific  comments  focused 
on  the  following  areas:  (1)  Elimination 
of  the  grace  period:  (2)  retraining 
inter\'al;  (3)  training  requirements  by 
category:  (4)  the  regulatory  impact 
analysis;  (5)  training  verification. 

(1)  USDA  expressed  concern  that 
elimination  of  the  5-day  grace  period 
would  create  costs  for  the  employer,  by 
preventing  .scheduled  training  for  large 
groups,  while  providing  little  or  no 
increase  in  the  protection  for  workers. 
EPA  believes  that  the  elimination  of  the 
grace  period  will  provide  increased 
protection  to  workers  by  providing 
safety  information  before  workers  enter 
a  treated  area.  The  incremental  cost 
incurred  by  the  employer  does  not 
appear  to  outweigh  the  benefits  that 
come  with  the  potential  prevention  of 
exposure. 

EPA  and  USDA  have  differing 
opinions  regarding  the  employer 
recordkeeping  burden  necessitated  by  a 
grace  period.  However,  it  is  agreed  that, 
for  state  regulators  to  verify  compliance 
with  the  regulations,  some  employer 
burden  of  recordkeeping  would  be 
necessary  during  a  grace  period. 

USDA  questions  the  need  to  train 
workers  before  they  enter  a  treated  field, 
due  to  other  WPS  protection  provided 
workers,  while  EPA  believes  that  these 
provisions  are  pari  of  an  integrated 
package  of  measures  that  are  effective 
only  after  being  explained  through 
training.  USDA  suggests  that,  as  a  means 
to  enhance  understanding  of  pesticide 
.safety,  employers  distribute  the  WPS 
worker  training  handbook  to  newly 
hired  employees  and  follow  with 
training  in  a  few  days,  however  this 
a.ssumes  that  all  employees  would  he 
able  to  read  and  understand  the 
materials. 

(2)  USDA  questions  the  need  for  a 
shorter  retraining  interval,  however, 
professional  training  organizations  and 
farmworker  groups  assert  that  more 
frequent  retraining  is  needed  in  order  to 
assure  retention  of  the  substance  of 
training  sessions.  More  frequent 
nrtraining  is  especially  needed  for 
workers  who  may  have  poor  reading 
skills  and  cannot  rely  on  written 
materials  to  recall  all  safety  information. 

(3)  USDA  expresses  concern  that  clear 
distinctions  be  made  among  handlers, 
early-entry  workers,  production  laborers 


and  harvesters,  and  that  they  may  also 
warrant  different  training  requirements. 
EPA  believes  that  the  current 
regulation's  distinctions  between 
workers,  handlers,  and  early-entry 
workers  address  USDA's  concerns  since 
these  categories  have  different  training 
requirements.  This  proposal  does  not 
address  the  substance  of  training  or  the 
training  requirements. 

(4)  USDA  questions  the  strength  of  the 
conclusions  of  studies  used  in  the 
regulatory  impact  analysis  to  support 
the  assumption  that  risk  is  reduced 
through  modifications  of  behavior  after 
training.  They  also  note  that  EPA  uses 
the  .same  number  estimate  for  workers 
trained  with  a  0-day  grace  period  and 

a  15-day  grace  period.  In  the  absence  of 
data.  EPA  did  use  the  same  estimate  of 
workers,  and,  as  a  consequence, 
conser\'atively  overestimated  the  cost  of 
a  0-day  grace  period.  USDA  questions 
the  accuracy  of  other  data  that  FJPA  used 
in  the  analysis  of  the  costs  of  a  0-day 
grace  period,  however,  EPA  used  USDA 
data  and  agricultisral  census  data  for 
this  analysis. 

USDA  asserts  that  the  effect  of  a  0- 
day  grace  period  could  influence  the 
employer  to  lower  pay,  possibly 
eliminate  jobs.  EPA  believes  that  the 
cost  of  training  would  be  small  relative 
to  the  total  cost  of  labor.  USD.^  noted 
that  EPA's  estimate  of  the  number  of 
workers  is  incorrect.  EPA  used  the  same 
estimate  of  the  number  of  workers  as 
was  used,  and  agreed  upon  by  USDA. 
for  the  1992  WPS.  USDA  pointed  out 
that  EPA's  estimate  of  the  number  of 
handlers  and  workers  is  incorrect  due  to 
the  use  of  1987  data  instead  of  1990 
data.  EPA  believed  that  the  1987  data 
wen;  better  in  that  they  were 
agricultural  census  data  as  oppo.sed  to 
general  census  data. 

USDA  questions  the  use  of  .30  minutes 
per  worker  training  session  in  F.PA's 
cost  estimates.  EPA's  worker  training 
program  was  field  tested  in  both  English 
and  Spanish,  and.  with  questions,  took 
npnroximatelv  30  minutes. 

(5)  USDA  claims  that  the  additional 
proof-of-identity  requirement  would  be 
extremely  difficult  for  employers  to 
meet  and  would  be  a  disincentive  for 
employers  to  issue  cards.  This  is  a 
misreading  of  the  WPS  provision  that 

..  "If  the  agricultural  employer  is  aware 
or  has  reason  to  know  that  an  EPA 
training  verification  card  has  not  been 
i.ssued  in  accordance  with  the 
provisions  of  WPS.  or  has  not  been 
issued  to  the  employee  bearing  the  card, 
or  the  date  for  retraining  has  past,  an 
employee's  possession  of  that  training 
verification  card  does  not  relieve  the 
emplover  of  the  training  obligations 
under  WPS" 


USDA  noted  that  issuing  training 
cards  would  assist  other  employers  who 
hire  already  trained  workers.  In 
addition.  USDA  is  concerned  that 
handlers  and  workers  that  possess  cards 
will  become  preferred  job  applicants. 
USDA  fears  that  since  not  all  states  on 
or  verification  cards  it  will  cause  a 
burden  to  job  applicants  in  states  where 
cards  are  not  honored  and  give  job 
preference  to  those  employees  who 
possess  cards. 

The  regulation  establishes  a  training 
verification  program  that  is  voluntary, 
therefore,  not  all  employers  will 
participate.  However,  employers  who  do 
participate  will  relieve  themselves  from 
the  burden  of  retraining  workers  who 
have  already  been  trained. 

Forty  states.  Puerto  Rico  and  2  tribes 
have  entered  into  an  agreement  to  issue 
training  verification  cards.  Three 
additional  states  say  they  will  be 
entering  into  an  agreement.  Four  states 
already  have  programs  that  are  identical 
to  the  Federal  program  and  will  issue 
state  cards.  Over  2.5  million  cards  have 
been  delivered  to  states  who  have 
entered  into  the  program.  By  law,  the 
employer  can  accept  the  card  as 
verification  that  the  employee  was 
trained. 

USDA  raised  concern  over  the 
verification  cards  that  have  an 
expiration  date  based  on  the  initial  5- 
year  retraining  interval  date.  Training 
cards  are  valid  until  the  expiration  date 
stated  on  the  card.  When  the  retraining 
interval  is  changed,  these  training  cards 
will  remain  valid  until  the  expiration 
date  on  the  card. 

IX.  Regulatory  Assessment 
Requirements' 

A.  Executive  Order  12866 

Pursuant  to  Executive  Order  12866 
(58  FR  51735,  October  4,  1993),  it  has 
been  determined  that  this  is  a 
"significant  regulatory  action  '  because 
it  raised  potentially  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order.  The 
total  cost  6f  this  rule  depends  on  the 
combination  of  options  under  the  grace 
period  and  the  retraining  interval 
selected.  The  costs  have  been  estimated 
by  EPA  and  are  presented  in  the  Impact 
Assessment  for  the  Worker  Protection 
Standard,  Training  Provisions  Rule. 
This  proposal  was  submitted  to  0MB  for 
review,  and  any  comments  or  changes 
made  have  been  documented  in  the 
public  record. 

B  Regulatory  Flexibility  Act 

This  nde  was  reviewed  under  the 
provisions  of  sec.  3(a)  of  the  Regulatory 


Flexibility  Act.  and  it  was  determined 
that  the  rule  would  not  have  a 
significant  adverse  impact  on  a 
substantial  number  of  small  entities. 
The  smallest  entities  regulated  under 
the  Worker  Protection  Standard,  familv- 
operated  agricultural  establishments 
with  no  hired  labor,  are  not  subject  to 
the  training  requirements,  and  therefore 
have  no  cost  associated  with  this  rule. 
These  small  entities  (with  no  hired 
labor)  represent  about  45  percent  of  the 
agricultural  establishments  within  the 
scope  of  the  WPS.  The  smallest  of  those 
entities  which  do  hire  labor  are  those 
with  only  one  hired  employee. 
Estimated  costs  per  worker  or  handler 
are  similar  for  an  establishment  with 
one  employee  as  for  larger 
establishments,  causing  no  significant 
disproportionate  burden  on  small 
entities.  After  the  first  year  of 
implementation,  the  average  annual 
training  costs  to  comply  with  these 
regulations  (not  including  the  costs 
already  being  incurred)  is  also  ver\' 
modest.  e.stimated  at  about  $2.20  per 
worker. 

The  largest  difference  in  costs  per 
worker  occurs  on  vegetable/fruit/nut 
farms,  where  estimated  incremental  first 
year  cost  per  worker  is  $4.13  on  small 
farms  and  $3.06  on  larger  farms; 
incremental  first  year  cost  per  handler  is 
estimated  at  $11.55  for  both  small  and 
large  farms.  The  largest  cost  per 
establishment  is  also  on  vegetable/fruit/ 
nut  farms,  where  incremental  first  year 
cost  per  establishment  is  estimated  to  be 
$4.13  to  $11.55  for  small  (single- 
employee)  farms,  and  $77.49  for  the 
typical  large  farm.  Incremental  cost  of 
the  proposed  training  options  is  also 
very  modest.  Average  incremental  cost 
to  vegetable/fruit/nut  farms  (all  sizes),  is 
estimated  at  $37.15  the  first  year  and 
$17.51  in  subsequent  years. 

I  therefore  certify  that  this  proposal 
does  not  require  a  separate  analysis 
under  the  Regulatory  Flexibility  Act. 

C.  Paperwork  Reduction  Act 

This  proposal  contains  no  information 
collection  requirements,  and  is  therefore 
not  subject  to  the  Papenvork  Reduction 
Act. 

D.  Public  Docket 

EPA  has  established  a  public  docket 
(OPP-250097)  containing  the 
information  used  in  developing  this 
proposed  rule.  The  public  docket  is 
open  Monday  through  Friday  from  8 
a.m.  to  4  p.m.  and  is  located  in  Crystal 
Mall  #2,  Room  1132,  1921  Jefferson 
Davis  Highway,  Arlington.  VA. 


List  of  Subjects  in  Part  170 

Environmental  protection,  Pesti(.ides 
and  pests.  Intergovernmental  relations. 
Occupational  safety  and  health. 
Reporting  and  recordkeeping 
requirements. 

D;itf(i:  lanuan,'  3.  1995. 

Carol  M.  Browner, 

Arlininislrotor 

Therefore.  40  CFR  part  170  is 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  would 
continue  to  read  as  follows: 

Authority:  7  ISC.  U6\v. 

2.  In  §  170.130,  by  revising  the  section 
heading  and  paragraph  (a)(]).  removing 
paragraph  (a)(3),  and  by  revising 
paragraph  (d)(2)  to  read  as  follows: 

§170.130    Pesticide  safety  training  tor 
workers. 

(a)  *     •     • 

(1)  Requirement.  The  agricultural 
employer  shall  assure  that  each  worker 
required  by  this  sedion  to  be  trained 
has  been  trained  in  accordance  with 
paragraph  (c)  of  this  section  before  the 
worker  enters,  or  before  between  the  1st 
and  6th  day  that  the  worker  enters  any 
area  or  during  the  first  weekly  training 
session  available  to  each  worker 
provided  by  the  employer  Igrac.e  period 
to  be  determined  based  on  public 
comment  will  be  insert  in  the  final  rule) 
on  the  agricultural  establishment  where, 
within  the  last  30  days,  a  pesticide  to 
which  this  subpart  applies  has  been 
applied  or  a  restricted-entry  interval  for 
such  pesticide  has  been  in  effect.  The 
agricultural  employer  shall  assure  that 
each  such  worker  has  been  trained 
during  the  last  (Agency  will  insert  1.  3, 
or  5  years  in  the  final  rule  based  on 
public  comment)  counting  from  the  end 
of  the  month  in  which  the  training  was 
completed. 

•  •  •  •  • 

(d)  •     *     * 

(2)  If  the  agricultural  employer  is 
aware  or  has  reason  to  know  that  an 
EPA-approved  Worker  Prote<:tion 
Standard  worker  training  certificate  has 
not  been  issued  in  accordance  with  this 
section,  or  has  not  been  issued  to  the 
worker  bearing  the  certificate,  or  the 
training  was  completed  more  than 
(Agency  will  insert  1.  3.  or  5  years  in  the 
final  rule  based  on  public  comment) 
before  the  beginning  of  the  current 
month,  a  worker's  possession  of  that 
certificate  does  not  meet  the 
requirements  of  paragraph  (a)  of  this 
section. 
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.230,  by  revising  the  stK;tion 
I  paragraphs  (a)  and  ((i)(li)  to 
ws: 


§1 70.230    P  isticide  safety  training  for 
handlers. 

(ii)  Hcqui  vment.  Before  any  handier 
P'Tforms  ar  y  handling  task,  tlie  handler 
employer  sliall  assure  that  the  handler 
has  heen  tr;  ined  in  accordance  with  this 
section  dur  ng  the  last  (Agency  will 
insert  1.  3,  or  5  years  in  the  final  nde 
Uised  on  pi  blic  comment)  counting 
from  the  en  j  of  the  month  in  which  the 
training  wa  t  completed. 
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EPA 


is  proposing  to  amend 
protection  requirements  for 
establishments,  by 
;ertified  or  licensed  crop 

the  requirements.  EPA  is 

to  exempt  crop  advising 

)f  certified  or  licensed  crop 

the  WPS  requirements 
cide  safety  training.  A 
xemption  for  all  persons 
idvising  tasks  to  allow  time 

licensing  or  certification  is 


rirg 
posed 
Wriiten  comments  must  be 

or  before  Februar>- 10,  1995. 
By  mail,  submit  written 
I  o:  Public  Response  and 
Re  sources  Branch,  Field 

Division  (7506C),  Office  of 
P  ograms.  Environmental 
\gency,  401  M  St..  SW., 


Washington.  DC  20460.  In  person,  bring 
comments  to:  Room  1132,  Crystal  Mall 
2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202.  Information 
submitted  in  any  comment  concenung 
this  document  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
lUisiness  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments,  including  non-CBI  copies, 
will  be  available  for  public  inspection  in 
Rm.  1132  at  the  Virginia  address  given 
above,  from  R  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidays. 

Comments  and  data  may  also  be 
submitted  electronically  by  any  of  thret? 
different  me<:hanisms:  by  sending 
electronic  mail  (e-mail)  to:  Docket- 
OPPTS@epamail.epa.gov;  by  sending  a 
"Subscribe"  message  to 
listserver©unixmail. rtpnc.epa.gov  and 
once  subscribed,  send  vour  comments  to 
RIN-2070--AC69;  or  through  the  EPA 
Electronic  Bulletin  Board  by  dialing 
202-^8R-3f571.  enter  selection 
"DMAIL,"  user  name  "BB— USER"  or 
919-541-4R42,  enter  selection  "MAIL," 
user  name  "BB — USER."  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  u.se  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
OPP-250100  since  all  five  do<;uments  in 
this  separate  part  provide  the  same 
ele<:tronic  address.  No  CBI  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  proposed  rule,  but  not 
the  record,  may  be  viewed  or  new 
comments  filed  online  at  many  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  in  unit  VI.  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  E.  Eckerman  Office  of  Pe.sticide 
Programs  (7506C)  Environmental 
Protection  Agency  401  M  Street,  SW 
Washington,  DC  20460  Office  location 
and  telephone  number:  Room  1101, 
Crystal  Mall  2  1921  Jefferson  Davis 
Highway  Arlington,  VA  22202 
Telephone:  703-305-7371. 
SUPPLEMENTARY  INFORMATION:  EPA  is 
proposing  this  rule  in  response  to 


comments  received  from  crop  advisor 
groups  requesting  exemptions  from  the 
'Worker  Protection  Standard  (WPS). 
Specifically,  EPA  is  proposing  to  amend 
40  CFR  Part  170,  governing  worker 
protection  requirements  on  agricultural 
establishments,  to  exempt  certified  or 
licensed  crop  advisors  from  the 
requirements  of  the  rule.  EPA  is  also 
proposing  to  e.xempt  crop  advising 
employees  of  certified  or  licensed  crop 
advi.sors  from  the  WPS  requirem(!nts 
except  pesticide  safety  training.  A 
temporary  exemption  for  all  persons 
doing  crop  advising  tasks  to  allow  time 
for  acquiring  licensing  or  certification  is 
also  proposed. 

I.  Statutory  Authority 

This  proposed  rule  is  issued  under 
the  authority  of  section  25(a)  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA).  7  U.S.C:. 
136w(a). 

II.  Background 

This  proposed  WPS  rule  amendment 
is  one  of  a  series  of  Agency  actions  in 
response  to  concerns  raised  since 
publication  of  the  final  rule  in  August 
1992  by  those  interested  in  and  affected 
by  the  rule.  In  addition  to  this  proposed 
amendment,  EPA  is  publishing  four 
other  notices  soliciting  public  comment 
on  concerns  raised  by  various  affected 
parties.  Other  actions  EPA  is 
considering  include:  (1)  modification  to 
the  worker  training  requirements;  (2) 
exceptions  to  early  entry  restrictions  for 
irrigation  activities;  (3)  reduced 
restricted  entry  intervals  (REIs)  for  low 
risk  pesticides;  and  (4)  reduced  early 
entry  restrictions  for  activities  involving 
limited  contact  with  treated  surfaces. 
The  Agency  is  interested  in  receiving 
comments  on  all  options  and  questions 
presented. 

FIFR.A  authorizes  EPA  to  regulate  the 
sale,  distribution,  and  use  of  pesticides 
in  the  United  States.  The  Act  generally 
requires  that  EPA  license  by  registration 
each  pesticide  product  sold  or 
distributed  in  the  United  States,  if  use 
of  that  the  pesticide  product  will  not 
cause  "unreasonable  adverse  effects  on 
the  environment,"  a  determination  that 
takes  into  account  the  economic,  social, 
and  environmental  costs  and  benefits  of 
the  use  of  the  product. 

In  1992  EPA  revised  the  WPS  (40  CFK 
Part  170)  (57  FR  38102,  August  21. 
1992)  which  is  intended  to  protect 
agricultural  workers  and  handlers  from 
risks  associated  with  agricultural 
pesticides.  The  1992  WPS  superseded 
the  original  WPS  promulgated  in  1974 
and  expanded  the  WPS  scope  to  include 
not  only  workers  performing  hand  labor 
operations  in  fields  treated  with 


pesticides,  but  also  workers  in  or  on 
farms,  forests,  nurseries,  and     ' 
greenhouses,  as  well  as  pesticide 
handlers  who  mix,  load,  apply,  or 
otherwise  handle  pesticides  for  use  at 
these  locations  in  the  production  of 
agricultural  commodities.  The  revisions 
to  the  WPS  were  intended  to  reduce  the 
risk  of  pesticide  poisonings  and  injuries 
among  agricultural  workers  who  are 
exposed  to  pesticide  residues  and 
pesticide  handlers  who  may  face  more 
hazardous  levels  of  exposure. 

Under  the  1992  WPS,  crop  advisors 
are  defined  by  the  tasks  performed, 
specifically,  as  persons  who  assess  pest 
numbers  or  damage,  pesticide 
distribution,  or  the  status  or 
requirements  of  agricultural  plants.  The 
term  does  not  include  any  person  who 
is  performing  hand  labor  tasks.  Crop 
consultants,  pest  control  advisors, 
silviculturalists.  scouts  and  crop 
advisors  commonly  perform  crop 
advising  tasks  on  farms,  nurseries, 
greenhouses  and  forests.  As  such,  these 
individuals  when  performing  crop 
advisor  tasks  are  included  under  the 
definition  of  crop  advisor  in  th*^  WPS. 

Persons  performing  crop  advisor  tasks 
during  the  pesticide  application,  before 
the  inhalation  exposure  level  listed  in 
the  labeling  has  been  reached  or  one  of 
the  ventilation  criteria  has  been  met,  or 
during  a  restricted  entry  interval  (RED. 
are  included  in  the  WPS's  definition  of 
handlers.  As  handlers,  crop  advisors 
may  enter  treated  areas  during  the  REI 
without  time  limitations,  if  provided 
with  the  personal  protective  equipment 
(PPE)  required  on  the  product  labeling 
and  other  protections  as  handlers. 
Employees  of  agricultural 
establishments  who  are  performing 
crop-advising  tasks  in  a  treated  area 
within  30  days  of  the  expiration  of  an 
REI  are  provided  the  same  protections 
as  workers  under  Part  170.  Employees  of 
commercial  pesticide  handling 
establishments  who  are  performing  crop 
advisor  tasks  in  a  treated  area  after  the 
expira'ion  of  an  REI  are  excluded  from 
the  definition  of  "worker"  under  Part 
170  and,  therefore,  their  presence  Tn  the 
treated  area  does  not  trigger  any  WPS 
requirements. 

During  the  1992  rulemaking.  USDA 
expressed  concerns  about  limiting  the 
access  of  crop  consultants  and 
integrated  pest  management  (IPM) 
scouts  to  treated  areas  immediately 
following  pesticide  applications.  In 
response  to  this  concern,  EPA  included 
crop  advisors  in  the  definition  of 
handlers  rather  than  workers  so  as  to 
allow  crop  advisors  unlimited  access  to 
treated  areas  during  application  and  the 
REIs. 


Since  promulgation  of  the  WPS,  EPA 
has  received  a  number  of  comments  on 
the  requirements  for  crop  advisors.  Crop 
advisor  groups  and  the  National 
Association  of  Slate  Departments  of 
Agriculture  (NASDA)  have  commented 
that  crop  advisors  are  capable,  by  virtue 
of  their  knowledge,  training  and 
experience,  of  determining  the 
appropriate  precautions  to  be  followed 
when  working  in  pesticide  treated  areas, 
and  therefore  should  be  excluded  from 
the  WPS.  The  National  Alliance  of 
Independent  Crop  Consultants  (NAICC) 
commented  that  crop  consultants,  and 
their  field  survey  and  scouting 
employees,  should  be  exempted  from 
many  of  the  provisions  of  the  WPS. 

In  April  1994,  Congress  passed  the 
Pesticide  Compliance  Dates  Extension 
Act  which,  among  other  things, 
exempted  crop  advisors  from  the 
requirements  of  the  WPS  until  January 
1.  1995.  This  delay  was  to  allow  time  for 
EPA  to  resolve  concerns  that  had  been 
raised  relative  to  the  WPS.  including  the 
crop  advisor  requirements.  Since  the 
delay  legislation,  EPA  has  ret.eived 
additional  comments,  which  are 
disf:ussed  under  the  appropriate 
sei;tions  in  this  preamble. 

III.  Exemption  of  a  Qualified  Subset  of 
Crop  Advisors  firom  WPS  Requirements 

EPA  is  proposing  to  exempt  a 
qualified  subset  of «  rop  advisors,  those 
who  are  certified  or  licensed,  and  their 
crop  advisor  employees  from  all 
requirements  of  the  WPS  except  (or 
pesticide  safety  training.  Crop  advisors 
who  are  certified  or  licensed  could 
substitute  the  training  received  during 
licensing  or  certification,  if  equi\alent 
to  the  WPS  training. 

EPA  is  also  proposing  to  exempt  all 
individuals  performing  crop  advisor 
activities  from  all  the  WPS  requirements 
until  January  1.  1996  to  allow  time  for 
individuals  to  obtain  certification  or 
licensing.  After  January'  1,  1996  only 
crop  advisors  who  are  certified  or 
licensed  and  their  direct  employees  will 
be  exempt.  All  others  performing  crop 
advising  tasks  will  be  subject  to  the  full 
WPS  requirements.  Based  on  the 
comments  received  since  the  1992 
rulemaking,  EPA  reconsidered  the 
requirements  applicable  to  crop 
advisors  and  has  determined  that  there 
may  be  a  subset  of  crop  advisors,  those 
who  are  licensed  or  certified  and  trained 
in  pesticide  safety,  that  could  be 
exempted  from  providing  the 
protections  of  the  WPS  for  themselves 
and  their  employees. 

In  general,  the  purpose  of  the  WPS  is 
to  protect  agricultural  employees  from 
the  risks  of  exposure  to  pesticides. 
Trained  crop  advisors  who  are  licensed 


or  certified  are  generally  more  informed 
about  the  hazards  associated  with 
pesticides  and  good  pesticide  safety 
practices  and  should  be  capable  of 
making  informed  judgement  about  risks 
and  what  protections  should  be 
provided  for  individuals  performing 
crop  advising  tasks. 

EPA  discussed  the  WPS  with  the 
Agronomy  Society  of  America  in  order 
to  obtain  more  information  that  would 
help  EPA  define  the  subset  of  crop 
advisors  that  could  poten'ially  be 
exempted.  The  Agronomv  Society  of 
America  informed  EPA  that  it  has  a 
Certified  Crop  Advisor  program 
administered  in  each  participating  Stale 
by  a  board  made  up  of  representatives 
of  various  State  agencies,  universities, 
commodity  associations,  and  other  at- 
large  members.  In  order  to  be  certified 
as  a  crop  advisor  under  this  program, 
the  individual  nmst  pass  an 
examination  on  specified  subje(  t  areas, 
have  a  combination  of  education  and 
experience  as  a  crop  advisor,  and  to 
maintain  certifi<:ation.  complete 
continuing  education  credits.  The 
subject  areas  in  the  examination  ini  hide 
pesticide  safety,  WPS  requirements,  and 
various  subjects  related  to  agriuultuml 
plant  production. 

In  addition,  a  variety  ot  licensing  and 
(ertification  programs  for  crop  advisors 
are  admmistered  by  States  across  the 
country.  For  example,  California 
li(,en.ses  crop  ad\  isors  and  requires  that 
licensees  meet  c;ertain  miiiimum 
qualifications  including  a  minimum 
number  of  college  level  semester  units 
in  areas  related  to  agriculture,  and  two 
years  of  technical  experience. 

The  National  Alliance  of  Independent 
Crop  Consultants  (NAICC)  commented 
that  most  of  their  members  have  degrees 
in  agriculture  and  train  their  employees 
in  pesticide  safety.  NAICC  further 
suggested  that  nationally  recognized 
registries  of  crop  consultants,  or  State 
level  licenses  or  certifications,  could  be 
used  to  define  the  crop  advisors  who 
would  be  exempt  from  WPS.  Those 
individuals  not  meeting  the 
requirements  of  a  licensing  or 
certification  program  could  continue  to 
work  as  crop  advi.sors  under  the  same 
protections  as  currently  required  in  the 
WPS.  NASDA  recommended  in  a  July 
1994  petition  for  rulemaking  that  the 
WPS  "exclude  paid  crop  advisors  that 
work  on  a  full-time  basis  for  a  group  of 
agricultural  employers  but  only  part- 
time  for  any  single  farmer."  NASDA  did 
not  provide  its  rationale  for  excluding 
this  category  of  crop  advisors  from  the 
WPS.  NASDA  also  recommended  that 
the  WPS  exclude  persons  such  as 
government  agency  employees, 
pesticide  company  representatives,  and 
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industry  practices  that  would  assure 
that  proper  protections  are  available  to 
employees.  These  include  but  are  not 
limited  to  routine  use  of  PPE  and/or 
provision  of  PPE  and  decontamination 
supplies  to  employees. 

IV.  Temporary  Exemption  for  Crop 
Advisor  Activities 

EPA  is  proposing  in  §170.202(c)(2)  to 
exempt  all  individuals  performing  crop 
advisor  activities  until  January  1,  1996. 
This  will  effectively  extend  the 
exemption  for  crop  advisors  in  the  delay 
legislation  referenced  earlier  in  this 
document  and  will  allow  those  crop 
advisors  who  are  not  now  licensed  or 
certified  to  obtain  such  credentials  prior 
to  the  end  of  the  temporary  exemption. 

EPA  would  like  comment  on  the 
proposed  temporary  exemption 
expiration  date  and  its  feasibility  in 
terms  of  sufficient  time  for  crop  advisors 
to  complete  licensing  or  certification 
requirements.  Also,  is  a  total  temporary- 
exemption  necessar\'?  Should  a  subset 
of  crop  advisors  be  e.xempt?  Or  should 
the  exemption  apply  to  only  a  few  of  the 
WPS  requirements? 

V.  Technical  Amendments 

EPA  is  revising  §170.202  (c)  which 
exempts  owners  of  agricultural 
establishments  from  Subpart  C 
requirements  for  handlers,  by 
reorganizing  the  paragraph  into  two 
parts:  one  for  owners  of  agricultural 
establishments  and  one  for  crop 
advisors.  The  existing  exemption  for 
agricultural  owners  is  being 
redesignated  as  paragraph  (1)  and  it  has 
been  reformatted.  No  substantive  change 
has  been  made  to  the  exemption  for 
agricultural  establishment  owners. 

VI.  Public  Docket  and  Electronic 
Comments 

A  record  has  been  established  for  this 
rulemaking  under  docket  number 
■'OPP-250100"  (including  comments 
and  data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  confidential  business 
information  (CBI),  is  available  for 
inspection  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  CM  #2,  1921 
Jefferson  Davis  Highway.  Arlington,  VA. 
Written  comments  should  be  mailed  to: 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 


(7506C)  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 

As  part  of  an  interagency 
"streamlining"  initiative,  EPA  is 
experimenting  with  submission  of 
public  comments  on  selected  Federal 
Register  actions  electronically  through 
the  Internet  in  addition  to  accepting 
comments  in  traditional  written  form. 
This  proposed  rule  amendment  is  one  of 
the  actions  selected  by  EPA  for  this 
experiment.  From  the  experiment.  EPA 
will  learn  how  electronic  commenting 
works,  and  any  problems  that  arise  can 
be  addressed  before  EPA  adopts 
electronic  commenting  more  broadly  in 
its  rulemaking  activities.  Electronic 
commenting  through  posting  to  the  EPA 
Bulletin  Board  or  through  the  Internet 
using  the  ListSer\'e  function  raises  some 
novel  issues  that  are  discussed  below  in 
this  Unit. 

To  submit  electronic  comments, 
persons  can  either  "subscribe"  to  the 
Internet  ListServe  application  or  "post" 
comments  to  the  EPA  Bulletin  Board.  To 
"Subscribe"  to  the  Internet  ListSer\'e 
application  for  this  proposed  exception, 
send  an  e-mail  message  to: 
listserveP§>unixmai I. rtpnc.epa.gov  that 
says  "Subscribe  RIN-2070-AC69  <first 
name>  <last  name>."  Once  you  are 
subscribed  to  the  ListServe,  comments 
should  be  sent  to:  RIN-207U- 
AC69@unixmail.rtpnc.epa.gov.  All 
comments  and  data  in  electronic  form 
should  be  identified  by  the  docket 
number  OPP-250100  since  all  five 
documents  in  this  separate  part  provide 
the  same  electronic  address. 

For  online  viewing  of  submissions 
and  posting  of  comments,  the  public 
access  EPA  Bulletin  Board  is  also 
available  by  dialing  202-488-3f)71. 
enter  selection  "DMAIL."  user  name 
"BB— USER"  or  919-54 1-4642.  enter 
selection  "MAIL,"  user  name  "BB — 
USER."  When  dialing  the  EPA  Bulletin 
Board  type  <Return>  at  the  opening 
message.  When  the  "Notes"  prompt 
appears,  type  "open  RIN-  207n-.\Cfi9" 
to  access  the  posted  messages  ior  this 
document.  To  get  a  listing  of  aii  liles. 
type  "dir/all"  at  the  prompt  lino. 
Electronic  comments  can  also  be  sent 
directly  to  EPA  at: 

D<)Lk»'f-OI'ITS@i'pamai!.i'pa.g()v 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  To  obtain  further 
information  on  the  electronic  comment 
process,  or  on  submitting  comments  on 
this  proposed  exception  electronically 
through  the  EPA  Bulletin  Board  or  the 
Internet  ListServe,  please  contact  John 
A.  Richards  (Telephone:  202-260-2253; 


FAX:  202-260-3884;  Internet: 
richards.john@epamail.epa.gov). 

Persons  who  comment  on  this 
proposed  rule,  and  those  who  view 
comments  electronically,  should  be 
aware  that  this  experimental  electronic 
commenting  is  administered  on  a 
completely  public  system.  Therefore, 
any  personal  information  included  in 
comments  and  the  electronic  mail 
addresses  of  those  who  make  comments 
electronically  are  automatically 
available  to  anyone  else  who  views  the 
comments.  Similarly,  since  all 
electronic  comments  are  available  to  all 
users,  commenters  should  not  submit 
electronically  any  information  which 
they  believe  to  be  CBI.  Such  information 
should  be  submitted  only  directly  to 
EPA  in  writing  as  descril)ed  earlier  in 
this  Unit. 

Commenters  and  others  outside  EPA 
may  choose  to  comment  on  the 
comments  submitted  by  others  using  the 
RIN-2070-AC69  ListServe  or  the  EPA 
Bulletin  Board.  If  they  do  so,  those 
comments  as  well  will  become  part  of 
EPA's  record  for  this  rulemaking. 
Persons  outside  EPA  wishing  to  discuss 
comments  with  commenters  or 
otherwise  communicate  with 
commenters  but  not  have  those 
discussions  or  communications  sent  to 
EPA  and  included  in  the  EPA 
rulemaking  record  should  conduct  those 
discussions  and  communications 
outside  the  RIN-2070-AC69  ListServe 
or  the  EPA  Bulletin  Board. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  in  the  RIN-2070-AC69 
ListServe  or  the  EPA  Bulletin  Board,  in 
accordance  with  the  instructions  for 
electronic  submission,  into  printed, 
paper  lorm  as  they  are  received  and  will 
place  the  paper  copies  in  the  official 
rulemaking  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  All  the  electronic  comments 
will  be  available  to  everyone  who 
obtains  access  to  the  RIN-2070-AC69 
ListServe  or  the  EPA  Bulletin  Board; 
however,  the  official  rulemaking  record 
is  the  paper  record  maintained  at  the 
address  in  "ADDRESSES "  at  the 
beginning  of  this  document.  (Comments 
submitted  only  in  written  form  will  not 
be  transferred  into  electronic  form  and 
thus  may  be  accessed  only  by  reviewing 
them  in  the  Public  Response  and 
Program  Resources  Branch  as  described 
above.) 

Because  the  electronic  comment 
process  is  still  experimental.  EPA 
cannot  guarantee  that  all  electronic 
comments  will  be  accurately  converted 


to  printed,  paper  form.  If  EPA  becomes 
aware,  in  transferring  an  electronic 
comment  to  printed,  paper  form,  of  a 
problem  or  error  that  results  in  an 
obviously  garbled  comment,  EPA  will 
attempt  to  contact  the  comment 
submitter  and  advise  the  submitter  to 
resubmit  the  comment  either  in 
electronic  or  written  form.  Some 
commenters  may  choose  to  submit 
identical  comments  in  both  ele<:tronic 
and  written  form  to  ensure  accuracy.  In 
that  case,  EPA  requests  that  commenters 
clearly  note  in  both  the  electronic  and 
written  submissions  that  the  comments 
are  duplicated  in  the  other  medium. 
This  will  assist  EPA  in  processing  and 
filing  the  comments  in  the  rulemaking 
record. 

As  with  ordinary  written  comments, 
at  the  time  of  receipt.  EPA  will  not 
attempt  to  verify  the  identities  of 
electronic  commenters  nor  to  review  the 
accuracy  of  electronic  comments. 
Electronic  and  written  comments  will 
be  placed  in  the  rulemaking  record 
without  any  editing  or  change  by  EPA 
except  to  the  extent  changes  occur  in 
the  process  of  converting  electronic 
comments  to  printed,  paper  form. 

If  it  chooses  to  respond  officially  to 
electronic  comments  on  this  proposed 
rule.  EPA  will  do  so  either  in  a  notice 
in  the  Federal  Register  or  in  a  response 
to  comments  document  placed  in  the 
rulemaking  re<:ord  for  this  proposed 
rule.  EPA  will  not  respond  to 
commenters  ele<:tronically  other  than  to 
seek  clarification  of  electronic 
comments  that  may  be  garbled  in 
transmission  or  conversion  to  printed, 
paper  form  as  discussed  above.  Any 
communications  from  EPA  employees 
to  electronic  commenters,  other  than 
those  described  in  this  paragraph,  either 
through  Internet  or  otherwise  are  not 
official  responses  from  V.P.\. 

Vll.  Statutory  Requirements 

As  required  by  FIFR.^  sec.  25(a),  this 
proposed  rule  was  provided  to  the  U.S. 
Department  of  Agriculture  and  to 
Congress  for  review.  The  FIFR-A 
Scientific  Advisory  Panel  waived  its 
review. 

Mil.  Consultations 

EPA  has  had  informal  consultations 
with  some  States  through  the  EPA 
regional  offices  and  at  regularly 
scheduled  meetings  of  SFIREG  where 
State  representatives  were  present.  No 
significant  issues  were  identified  as  a 
result  of  EPA's  discussion  with  the 
States.  Additionally,  as  a  result  of 
consultation  with  USDA,  EPA  has 
revised  its  proposal  to  include  the 
employees  of  crop  advisors  in  the 
proposed  exemption  and  has  proposed 


the  temporary  exemption  to  allow  time 
for  crop  advisors  to  become  certified  or 
licensed.  EPA  has  also  revised  this 
document  to  clarify  the  proposal  and  to 
more  directly  request  specific  conmient 
on  the  options. 

IX.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  J 2H66 

Pursuant  to  Executive  Order  1-2866 
(58  FR  51735,  October  4.  1993),  it  has 
been  determined  that  this  is  a 
"significant  regulatory  action"  because 
it  raised  potentially  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order.  In 
addition,  the  Agency  estimates  that  the 
total  potential  cost  savings  associated 
with  the  proposed  amendment  would 
range  from  Si. 7  million  to  S3. 5  million 
over  a  ten  year  period,  with  a  single 
crop  advisor  potentially  saving  as  much 
as  S1200  over  a  ten  year  period.  This 
action  was  submitted  to  OMB  for 
review,  and  any  comments  or  changes 
made  have  been  documented  in  the 
public  record. 

B.  Begulntory  Flexibility  Act 

This  rule  was  reviewed  under  the 
provisions  of  sec.  3(a)  of  the  Regulatory 
Flexibility  Act,  and  it  was  determined 
that  the  proposed  rule  would  not  have 
an  adverse  impact  on  any  small  entities. 
The  proposed  rule  will  provide  cost 
savings  to  an  estimated  2.500  to  5,000 
crop  advisors  and  an  additional  15.000 
employees  of  crop  advisors  who  will  be 
affected  by  the  proposed  amendments.  I 
therefore  certify  that  this  proposal  dot^s 
not  require  a  separate  Regulator.  Impact 
Analysis  under  the  Regulatory 
Flexibility  Act. 

C.  Paperwork  Reduction  Act 

EPA  has  determined  that  there  are  no 
information  collection  burdens  under 
the  provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq.. 
associated  with  the  requirements 
contained  in  this  proposal. 

List  of  Subjects  In  Part  170 

Administrative  practice  and 
prcK.edure,  Occupational  safety  and 
health.  Pesticides  and  pests. 

Dated:  January  3.  1995. 
Carol  M.  Browner. 

Afiministmtor 

Therefore,  it  is  proposed  that  40  CFR 
part  170  be  amended  as  follows: 
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PART  170— WORKER  PROTECTION 
STANDARD 


1.  The  aulh 
would  contipue 
Authority: 


2.  In  Sect 
to  read  as  fi 


ion  170.130  by  paragraph  (b) 

lows: 


o 


§170.130 
workers. 


Pi  sticide  safety  training  for 


{b)Ex    . 
need  not  be 

(1)  A  wor 
certified  as 
use  pestici 
chapter. 

(2)  A  wor 
requiremen 

(3)  A  wor 
training 

(4)  A. 
certified  as 
administereq 
Tribal  or 
jurisdiction 
certification 
requirement 
certification 
that  inclu 
in  §170.230 


pers  )n 

i 


ides 


3.  In  Secti 
paragraph 


ority  citation  for  Part  170 

to  read  as  follows: 
use.  136w 


ceptons.  The  following  persons 
trained  under  this  section: 
er  who  is  currently 
n  applicator  of  restricted- 
dts  under  part  171  of  this 

er  who  satisfies  the  training 
>  of  part  171  of  this  chapter, 
er  who  satisfies  the  handler 
requirements  of  §170. 230(c). 
who  is  licen.sed  or 
crop  advisor  by  a  program 
or  approved  by  a  State, 
Fejleral  agency  having 
over  such  licensing  or 
provided  that  a 
for  such  licensing  or 
is  pesticide  .safety  training 
all  the  information  set  out 
1(4) 


ibn  170.202  by  revising 
(c)  to  read  as  follows: 


§170.202    A(  pitcability  of  this  subpart 

•  *  »  *  * 

(c)  Exemp  tions.  The  handlers  listed  in 
this  paragra  )h  are  exempt  from  the 
specified  pr  )visions  of  this  .subpart. 

(1)  Owneti  of  agricultural 
establishme  its.  (i)  The  owner  of  an 
agricultural  establishment  is  not 
required  to  irovide  to  himself  or 
members  of  nis  immediate  family  who 
are  perform!  ng  handling  tasks  on  their 
own  agricul  ural  establishment  the 
protections  )f: 

(A)  Sectioi  170.210(b)  and  (c). 

(B)Sectioi  170.222. 

(C)  Sectioi  170.230 

(D)  Sectioi  170.232. 

(E)  Section  170.234. 

(F)  Sectioi  I  170.235. 

(G)  Sectio  1  170  240(e)  through  (g). 
(H)  Sectioi  170.250. 

(1)  Section  170.260. 

(ii)  The  o\  met  of  the  agricultural 
establishmei  tt  must  provide  the 
protections  lequired  by  paragraph 
(c)(l)(i)  of  th  is  section  to  other  handlers 
and  other  pe  rsons  who  are  not  members 
of  his  immei  iiate  family. 

(2)  Licensi  ^d  or  certified  crop  advisors 
and  their  en  ployees.  (i)  A  person  who 
is  licensed  c  r  certified  as  a  crop  advisor 
by  a  progran  administered  or  approved 
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by  a  State,  Tribal  or  Federal  agency 
having  jurisdiction  for  such  licensing  or 
certification,  provided  that  a 
requirement  for  such  licensing  or 
certification  is  pesticide  safety  training 
that  includes  all  the  information  set  out 
in  §170  230(c)(4),  is  not  required  to 
provide  to  himself  or  his  crop  advisor 
employees  the  protections  of: 

(A)  Section  170.210(b)  and  (c). 

(B)  Section  170.232. 

(C)  Section  170.240. 

(D)  Section  170.250. 

(E)  Section  170.260. 

(ii)  Any  individual  when  performing 
tasks  as  a  crop  advisor  is  exempt  until  ' 
January  1.  1996  from  the  requirements 
of: 

(A)  Section  170.210(b)  and  (c). 

(B)  Section  170.230. 

(C)  Section  170.232. 

(D)  Section  170.240. 

(E)  Section  170.250. 

(F)  Section  170.260. 

5.  In  §170.230  by  revising  paragraph 
(b)  to  read  as  follows: 

§  1 70.230    Pesticide  safety  train  ing  for 
handlers. 

***** 

(b)  Exceptions.  The  following  persons 
need  not  be  trained  under  this  section: 

(1)  A  handler  who  is  currently 
certified  as  an  applicator  of  restricted- 
use  pesticides  under  part  171  of  this 
chapter. 

(2)  A  handler  who  satisfies  the 
training  requirements  of  part  171  of  this 
chapter. 

(3)  A  person  who  is  licensed  or 
certified  as  a  crop  advisor  by  a  program 
administered  or  approved  by  a  State, 
Tribal  or  Federal  agency  having 
jurisdiction  over  such  licensing  or 
certification,  provided  that  a 
requirement  for  such  licensing  or 
certification  is  pesticide  safety  training 
that  includes  ail  the  information  set  out 
in  paragraph  (c)(4)  of  this  section. 
***** 
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40  CFR  Part  170 
(OPP-250098;  FRL^917-7] 

Exceptions  to  Worker  Protection 
Standard  Early  Entry  Restrictions; 
Irrigation  Activities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  exceptions  to  rule; 
request  for  comment. 

SUMMARY:  EPA  is  considering  exceptions 
to  the  Worker  Protection  Standard  for 
Agricultural  Pesticides  (WPS). 


published  at  57  FR  38102  (August  21, 
1992),  that  would  allow,  under  specified 
conditions,  workers  to  perform  early 
entry'  irrigation  tasks  for  more  than  1 
hour  per  day  during  a  restricted  entry 
inter\'al  (REI).  Early  entry  is  entry  to  a 
pesticide-treated  area  before  expiration 
of  the  REI. 

DATES:  Comments,  data,  or  evidence 
should  be  submitted  on  or  before 
February  27,  1995.  EPA  does  not  intend 
to  extend  this  comment  period. 

ADDRESSES:  Comments  identified  bv  the 
document  control  OPP-250098  should 
be  submitted  in  triplicate  by  mail  to: 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environment  Protection  Agency,  401  M 
St..  SW.,  Washington,  DC  20460.  All 
written  comments  filed  pursuant  to  this 
notice  will  be  available  fox  public 
inspection  in  Room  1132,  Cr>stal  Mall 
#2.  1921  Jefferson  Davis  Highway, 
Arlington.  VA,  (703)  305-5805.  from 
8:00  a.m.  to  4:30  p.m.  Monday  thru 
Friday  except  legal  holidays. 

Comments  and  data  may  also  be 
submitted  electronically  by  any  of  three 
different  mechanisms:  by  sending 
electronic  mail  (e-mail)  to:  Docket- 
OPPTS@epamail.epa.goy;  by  sending  a 
"Subscribe"  message  to 
listserver@unixmail.rtpnc.epa.gov  and 
once  subscribed,  send  your  comments  to 
RIN-2070-AC69:  or  through  the  EPA 
Electronic  Bulletin  Board  by  dialing 
202-488-3671,  enter  selection 
"DMAIL."  user  name  "BB— USER "  or 
919-541-4642,  enter  selection  "MAIL." 
user  name  "BB — USER."  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfi-f  i  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
OPP-250098  since  all  five  documents  in 
this  separate  part  provide  the  same 
electronic  address.  No  CBI  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  proposed  rule,  but  not 
the  record,  may  be  viewed  or  new 
comments  filed  online  at  many  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  in  unit  VI.  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  Heying,  Certification.  Training 
and  Occupational  Safety  Branch 
(7506C),  Environmental  Protection 
Agency.  401  M  St.,  SW..  Washington. 
DC  20460.  (703)  305-7666.  or  your 
regional  or  State  official  as  noted  in  the 
List  of  Worker  Protection  Contact  below. 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

This  proposed  WPS  rule  amendment 
is  one  of  a  series  of  Agency  actions  in 
response  to  concerns  raised  since 
publication  of  the  final  rule  in  August 
1992  by  those  interested  in  and  affected 
by  the  rule.  In  addition  to  this  proposed 
amendment.  EPA  is  publishing  four 
other  notices  soliciting  public  comment 
on  concerns  raised  by  various  affected 
parties.  Other  actions  EPA  is 
considering  include:  (1)  modification  to 
the  worker  training  requirements;  (2) 
requirements  for  crop  advisors;  (3) 
reduced  restricted  entry  inter\als  (REIs) 
for  low  risk  pesticides;  and  (4)  reduced 
early  entry  restrictions  lor  activities 
involving  limited  contact  with  treated 
surfaces.  The  Agency  is  interested  in 
receiving  comments  on  all  options  and 
questions  presented. 

Section  170.112(e)  of  the  Worker 
Protection  Standard  for  Agricultural 
Pesticides  (WPS)  (40  CFRpart  170). 
published  at  57  FR  38102  (August  21. 
1992),  provides  a  mechanism  for 
considering  exceptions  to  the  WPS 
provision  that  limits  early  entry  during 
a  restricted-entry  interval  (REI)  to 
perform  agricultural  tasks,  including 
irrigation  tasks.  The  Agency  has 
received  requests  for  exceptions  to  the 
early  entry  limitations  for  performing 
irrigation  tasks  from  parties  in  the  States 
of  California  and  Hawaii.  The  California 
parties  also  requested  an  indefinite 
entry  period  for  frost-prevention  tasks; 
this  request  has  been  returned  to  the 
requesters  for  additional  supporting 
information  and  may  be  considered 
later.  The  Agency  is  proposing  for 
consideration  a  national  exception  to 
the  WPS  early  entry  restrictions  for 
performing  irrigation  tasks.  The  purpose 
of  this  notice  is  to  solicit  further 
information  and  comment  on  the 
proposal  to  assist  the  Agency  in 
determining  whether  the  conditions  of 
entry  under  any  of  the  proposed 
exceptions  would  pose  unreasonable 
risks  to  workers  performing  the 
permitted  irrigation  tasks  during  a 
restricted-entry  interval. 
In  addition.  EPA  solicits  further 
information  about  the  economic  impact 
of  granting  or  not  granting  the  proposed 
exceptions.  For  further  information 
please  contact  the  person  li.st  under  FOR 
FURTHER  INFORMATION  CONTACT 
above,  or  your  regional  or  State  official 
as  noted  in  the  following  List: 

List  of  Worker  Protection  Contacts 

EPA  Regional  Contorts 

Ms.  I'.im  Rinohoff 
I  ..S.  EP.\.  Kr-ionI    ■ 


Pesticidps  Section  (APP) 
John  F  Kfinnodv  Federal  BIdg. 
Boston.  MA  02203 
Phone:  617/565.3931 
FAX:  617/565-4939 

Ms.  Theresa  Y.iege!-Soiiffront 
I'.S.  EPA.  Region  II.  (MS-240) 
I'esticides,  &  Asbestos  Section 
2890  Woodridge  Avenue,  Bids  209 
Edison.  NJ  08837 
Phone:  908/906-6897 
FAX:  908/321-6771 

Ms.  Magda  Rodriguez 
C.S.  EPA.  Region  III 
Pesticides  Section  (3AT-32) 
841  Chestnut  Bldg. 
Philadelphia.  PA  19107 
Phone:  215/597-0442 
FAX:  215/597-3156 


.M%.  Jane  Hortoii 
I  .S.  EPA.  Region  IV 
Pesticides  .Section  (4.APT) 
345  Courtland  Street.  NE 
Atlanta.  C,.\  30365 
Phone:  404/347-3222 
FAX:  404/347-1581 

Mr.  Don  Baumgartner 
Mr.  John  Forwalfer 
Ms.  Irene  Miranda 
I    S.  EPA.  Region  V 
Pesticides  Section  (SP-14I) 
77  West  |rf(  kson  Boulevard 
Chicago.  IL  60604-3507 
Phone:  312/886-7835  (Don) 
88<i-7834  (Inhn) 
3.'i3-9686  (Irene) 
FAX:  312/353-4342 

Mr.  |err\'  Oglesbv 
I  ..S.  EPA,  Region  VI 
P(*stic  ides  .Section  (6T-PP) 
1  445  Ross  Avenue.  Suite  1200 
Dallas.  TX  75202-2733 
Phone:  214/665-7563 
FAX:  214/665-2164 

Ms.  Katlilfcn  Fenton 
I    S.  CPA.!-..;:on  VI! 
IVs'i.  id.:s.S.,  :ii.n(TOi'E) 
726  Minn>'s:,la  .Avenue 
Kansjis  Citv.  KS  66101 
Phoae:  913/551-7874 
FAX:  913/551-7065 

Mr  r.d  .Stearns 
i:.S.  EPA.  Region  VIII 
IVstiiides  .Section  (8.ART-TS) 
999  18th  Street.  .Suite  50(1 
Dfinver.  CO  80202-2405 
Phone:  303/293-1745 
FAX:  303/293-1647 

Ms.  Katherine  H.  Rudolph 
f.S.  EPA.  R.gio.T  IX 
Pesticides  .Set.tion  (.A-4-51 
75  Hiiwthrone  Stre«'t 
San  Franc  isco.  C..\  94105 
Phone:  415/744-1065 
FAX.  41.5.744-1073 

Mr.  Allan  Welch 
I  .S.  EPA.  Region  X 
Pesticides  .Section  (AT-083) 
1200  Sixth  .Avenue 


.Seattle.  WA  98101 
Phone:  206/553-1980 
FAX:  206/553-8338 

S'ntional  Contacts 


REGION  I 

Connecticut 

Ms.  Ovbra  (!:<ittncio 

Pesticides/PCB  Management  Division 

Dept.  of  Environmental  Protection 

165  {^pitol  Avenue 

Hd.'tford.  (rr  06106-1600 

Phone  203/566-5148 

FAX:  203/566-4379 

Maine 

Ms.  Tammy  (Jould 
Board  of  Pesticide  Control 
ME  Dt^pt.  of  Agricuiture/FcMid  &  Riir.il 
Resources 
.Station  28 

State  (i:ricB  Building 
Augusta.  ME  04333-0028 
Phone:  207/287-2731 
FAX:  207/287-7548 

Massachiuett.s 

Ms.  Lillian  Rivera 

Pestli  ide»Bureau/D<'partmeiit  of  IVkmI  .% 
Agricultunr 
Department  of  Agricullute 
1 00  {"..inibridge  .Street 
Boston.  MA  02202-(X)09 
Ph;me:  617-727-3020 
FAX:  617  727.7235 

New  Hampshire 

Mr.  Murray  L.  M(  Kay.  Dir»M  tor 
Division  of  Pesticide  Omtml 
\"\\  Hdn;pshir«!  Dipt,  of  .Ai;ri<  ulniie 
Ca'i.T  Box  2042 
Odiuird.  .\H  03302-2042 
IHlone:  603/271-35,50 
-  FAX  1.(1!  271-1109 


Rhode  l.sland 

Ms.  E:;/..it."-i!i  M   l.>ipes-Du:;i..:\ 

Senior  Plant  Pathologist 

Division  of  .\i!ricuiture 

D«'panme[i!  of  Eiiv!ronmf!.;.i!  M.ic.i^-ei'nt 

22  Hoves  Str.<-t 

Pro\  id.nc  e  RI  0J908-5025 

Phone  401  277-^781 

FAX:  401   277-6047 

Vermont 

Mr  |ohn  B«t;iio 
Division  ot  Plant  Industry 
L.il)oratones  &  (iinsumer  .Assurance 
I>'pt.  of  .Agrirulturp.  Food  8c  Markt-ts 
1 16  S!dte  Str»>et 
Mon!p<!lier.  VT  05620-2901 
Phone:  8()2/828-24Jl 
FAX  802828-2361 
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REGION  II 


New  Jersey 

Mr.  Raymokid 
Assistant  E 
Pesticide 
New  Jersey 
Protection 
CN4n 
Trenton,  N 
Phone:  60gC530 
FAX.  609/ 


Ferrari  n 
irector 
Control  Program 
Department  of  Environmental 
Energy 


,  and 


New  York 

Mr  James  S.  Moran.  PE,  Supervisor 
Bureau  of  i  esticides  Regulation 
New  York  '.  Itate  Department  of 
Environmental  Conservation 


'  Roid 


50  Wolf 
Albany.  N"l 
Phone:  51 
FAX:  518/457 


8 '45 


Puerto  Rico 

Ms.  Arline 
Agriculture 


Puerto  Rice 
P.O.  Box  iqi63 
Santurce 
Phone:  809 
FAX.  809/7|96 


■i.  de  Gonzalez,  Director 
Materials  Laboratory 
Dept.  of  Agriculture 


PR 


Virgin  Island  > 

Mr  Leonar  i 
Assistant  D 
Division  of  E 
Virgin  Islar  d 
&  Natural  ^esou 
Nisky  Cenfi 
Nisky  45  A 
St.  Thomas 
Phone:  809 
FAX.  809/7r4 


REGION  III 


Delaware 

Mr  LaiT\  T 
Delaware  P 
2320  S.  Di 
Dover,  DE 
Phone:  302 
FAX.  302/ 


h<7 


District  of  Co  umbia 


5pct 


Mr  MarkG 
DCRA/ERA 
Pesticides 
2100  Mart 
Washingtor 
Phone:  202,  645 
FAX.  202/6  I 


Maryland 

Mr  John 


Pesticide 
Marvland 
50  Harr>"  S 
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08625 

-4122 
30-8324 


12233-7254 
7-7482 
-0629 


00908 

796-1710 

4426 


Reed 

rector 

nvironmental  Protection 
s  Dept.  of  Planning 
rces 

r,  Suite  231 


I'S.  V!  00802 
774-3320 
-5416 


'l>t.  iif  Agriculture 
.iiii  Highway 
1  9901 
739-4811 
-6287 


eenleaf  (C-T) 
ECD 

ion  -  Suite  203 
Luther  King,  Jr.  Ave.  SE 
DC  20020 

6080 
5-6622 


Bfrgq 


uist 
ulation  Section 
of  Agriculture 
Truman  Parkway 


Rig, 
Eept 


Annapolis,  MD  21401 
Phone:  410/841  5710 
FAX:  410/841-2765 


Pennsylvania 

Mr.  Dave  Bingamen 
Bureau  of  Plant  Industry 
PA  Department  of  Agriculture 
2301  N.  Cameron  Street 
Harrisburg.  PA  17110-9408 
Phone:  717/787-4843 
FAX:  717/783-3275 


Virginia 

Mr.  Don  Delorme 
Office  of  Pesticide  Maniigement 
VA  Department  of  Agriculture 
&  Qmsumer  Services, 
P.O.  Box  1163,  Rm.  403 
1100  Bank  Street 
Richmond,  VA  23219 
Phone:  804/371-6558 
FAX:  804/371-8598 

West  Virginia 

Mr.  Ed  Harfman 

West  Virginia  Dept.  of  Agriculture 

P.O.  Box  66 

Inwood,  WV  25428 

Phone:  304/229-0981 

FAX:  304/229-2510 


REGION  IV 


Alabama 

Mr.  Pat  Morgan 
Pesticide  Administrator 
AL  Dept.  Agriculture  &  Industries  P.O.  Box 
3336 

Montgomery.  AL  36109-0336 
Phone:  205/242-2656 
FAX:  205/240-3103 

Florida 

Dr  Marion  Fuller 

Ms.  Mari  Dugarfe-Stavania 

Florida  Dept.  of  Agriculture 

3125  Conner  Boulevard,  MC-2 

Tallahassee.  FL  32399-1650 

Phone:  904/488-3314 

FAX.  904/922-2134 

Georgia 

Mr.  Mike  Evans 
Spef:ial  Projects  C;o()rdinat<)r 
Cleorgia  Dept.  of  Agriculture 
Entomology  &  Pesticides 
Capitol  Square,  Suite  550 
Atlanta,  GA  30334 
Phone:  404/651-7861 
FAX.  404/656-3644 

Kentucky 

Mr  Ken  Richeson 

Worker  Protection  Coordiniitf)r 

Kentucky  Agriculture 

Div  of  Pesticides 


500  Metro  Street 
Frankfort.  KY  40601 
Phone:  502/564-7274 
FAX:  502/564-3773 


Mississippi 

Mr.  Tommy  McDaniel 

Pesticide  Coordinator 

MDA(',  Bureau  of  Plant  Industry 

P.O.  Box  5207 

Miss.  State,  MS  39762 

Phone:  601/325-3390 

FAX:  601/325-8397 

North  Carolina 

Ms.  Kay  Glenn 
Pesticide  S])ecialist 
N.C.  Dept.  of  Agriculture 
P.O.  Box  27647 
Raleigh,  NC  27611 
Phono:  919/733-35,56 
F.'VX:  919/733-9796 

South  Carolina 

Dr.  Neil  Ogg 

Ms.  Tammy  Lark 

Special  Programs  Manager 

Dept.  of  Fertilizer  &  Pesticide 

{;ontrol 

257  Poole  Agricultural  (Center 

Clemson  University,  Box  340394 

Clemson,  SC  29634-0394 

Phone:  803/6,56-3171 

FAX:  803/6.56-3219 

Tennessee 

Ms.  Karen  Koijcker 

Worker  Safety  Coordinator 

Tenn.  Dept.  of  Agriculture 

Div  of  Plant  Industries 

P.O.  Box  40627,  Melrose  .Station 

Nashville,  TN  37204 

Phone:  615/360-0795 

FAX:  615/360-0757 


REGION  V 


Illinois 

Mr  Thomas  Walker,  Manager 
Support  Services 

Bureau  of  Environmental  Programs 
IL  D<!partment  of  Agriculture 
State  Fairgrounds,  P.O.  Box  19281 
Springfield,  IL  62706 
Phone:  217/785-2427 
FAX:  217/785-4884 

Indiana 

Mr  Joseph  Becovitz 

Office  of  Indiana  State  Chemist 

Purdue  I'niversity 

1154  Biochemistry  Building 

West  Lafayette,  IN  47907-1154 

Phone;  317/494-1585 

FAX.  317/494-4331 

Michigan 

Ms.  Katherine  Fodder 


MI  Department  of  Agriculture 
Pesticides  &  Plant  Pest  Management 
Division 
61 1  West  Ottawa  Street 
P.O.  Box  30017 
Lansing,  MI  48909 
Phone:  517/373-1087 
FAX:  517/373-4540 

Minnesota 

Mr  Steve  Poncin.  Super\  isor 
Pesti(  ide  Enforc  emenl  I 'nit 
.MN  Departmenl  of  .Agric  iilture 
►     90  West  Plato  Bl\  d 
St.  Paul,  M\  55107 
Phone:  612/296-5136 
FAX 

Ohio 

Mr  Robert  DeVeiu 
Pesticide  Division  Inspector 
OH  Department  of  Agriculture 
65  South  Front  Street 
Columbus.  OH  43068 
l'h(me:  216/297-6452 
FAX.  614/759-1467 

Wisconsin 

Mr.  Eric  Nelson 
WI  Department  of  .Agriculture 
Trade  &  Consumer  Protection 
801  West  Badger  Road 
Madison,  WI  53708 
Phone:  608/266-9429 
FAX.  608/266-5307 


REGION  VI 


Arkansas 

.Mr.  Don  .Mexander/ 
Mr  Charles  Armstrong 
Ark.insas  Slate  Plant  Board 
P.O.  Box  1069 
Little  Rock,  AR  7220.3 
Phone:  501/225-3590 
FAX.  501/225-3590 


Louisiana 

Mr  Peter  Grandi 

LA  Department  of  Agriculture 

&  Forestry 

P.O.  Box  3596 

Baton  Rouge,  LA  70821-3596 

Phone:  504/925-3760 

FAX.  504/925-3760 


New  Mexico 

■Ms.  Shern.'  Sanderson 
New  Mexico  Department 
P.O.  Box  30005.  Dept.  3AQ 
Liis  Cmces.  NM  88003-000.'. 
Phone:  505/646-4837 
FAX.  505/646-5977 

Oklahoma 

Mr  lerry  Sullivan 

Plant  industry'  &  Consumer  Services 

OK  State  Department  of  Agriculture 


2800  North  Lincoln  Blvd. 
Oklahoma  City.  OK  73105-4298 
Phone:  405 '521-3864 
F.\X:  405/521-4912 

Texa.s 

TX  Departnifjit  of  .Agriculture 
Stephen  F  .Austin  Bliig. 
P.O.  Box  12447 
.Austin.  TX  78711 
Phone:  512  463-7717 
FAX.  512/47".-l(>18 


REGION  VII 


Iowa 

Mr  ImiEllerh.itf 

Prog.'-.mi  (Coordinator 

iO  Department  of  .Agriculture 

S  Land  .Stewardship 

Henry  .A.  Wallace  Building 

900  Eas!  Grand 

Des  Moines.  IO. 503 19 

Phfme:  515/281-8506 

FAX:  515/281-6800 

.Mr  c;h.irles  Ei  kemian 
IO  Depiirtment  of  Agriculture 
Si  Land  .Stewardship 
Hecrv  .A.  Wallace  Building 

900  East  (irand 

Des  Moines.  10  50319 
Phone:  515  281-8590 
FAX   515'281-6800 

Kdnsa.s 

Mr  (i.iry  Boutz, 

Pesticide  Law  Administrator 

Ms.  (;lenda  .Mah, 

Programs  Coordinator 

K<insas  State  Board  of  Agriculture 

901  S.  Kansas.  7th  Floor 
Top.-ka.  KS  66612-1281 
Phone:  91 3. 296-5395  (G.  Boutz) 
913/2^)6-0672  (G.  Mah) 

FAX.  913/296-0673 

Missouri 

Mr  Jim  Lea.  Superx'isor 

Plant  Health  Division 

MO  Department  of  .Agriculture 

P.O.  Box  630 

|e!tersonC;i;y.  MO  65101 

Phone:  3ii-51-5508 

FAX.  314  751-0005 

Mr  Paul  Andre 

F'rograms  Coordinator 

MO  Department  of  Agricultun^ 

PO  Box  630 

lefterson  City,  .MO  65101 

Phone:  314/751-9198 

FAX   314/751-0005 

Nebraska 

Mr  Richard  Reiman,  Chief 
Bureau  of  Plant  Industries 
NE  Department  of  Agriculture 
P.O.  Box  94756.  State  House  Station 
Lincoln,  NE  68509 
Phone:  402/471-2394 


FAX:  402/471-3252 

Mr.  (irier  Friscoe,  Manager 

Mr.  Jamie  Green.  Prog.  Coord. 

Pesticide.  Noxious  Weed  Prog. 

I'ost  Office  Box  94756 

.State  House  Station 

Lincoln.  NE  6B509 

Phone:  402/471-6853  [C.  Friscoe) 

4()2'471-6882(I.  Green) 

FAX. 


RECilON  VIII 


Montana 

Mr.  Ste\eBaril 

Environmental  Management  Otfice 

Department  of  Agriculture 

.Agriculture  Livestock  Bldg. 

(;,ipitol  Station 

Helen.  MT  59620 

Phone  406  444-2944 

lAX   406  444-5409 

North  Dakota 

Mr.  ],'.!  K  Peterson,  Direi.tor 
ND  Department  of  .Agriculture 
State  Capitol  Building 
600  East  Blvd.  6th  Fl(H>r 
B;-i.mark.  ND  58505-0020 
Phone:  701/224-2231 
FAX   701 '224-4567 

South  Dakota 

Mr  Brad  Berven.  .Administrator 
,SD  Department  of  .Agriculture 
Division  of  Regulatory-  Ser\  k  es 
.Anderson  Bldg. 
Pierre,  SD  57501 
Phone:  b05/773-4012 

Mr  jofhua  Logg.  Jr. 

Pestii  ide  Enforcement  Program 

('hev'-nne  River  .Sioux  TrilM; 

P  ()  Box  590 

i:.ig!e  Butte.  SD  57625 

Phone    605  964-6551 

I  AX  605/964-4151 

Mr  lr\  Provost.  Coordinatf)r 

Pesticide  Enforcement  Program 

Natural  Resources  Agenr  y 

Ogial  .Sioux  Tribe 

PO  Box  468 

Pir.c  Ridge.  SD  57770 


llah 

Mr  (j.irv  L.  King 
Department  of  .Agriculture 
350  North  Redwood  Road 
,S,'.!t  Lake  City.  IT  841 16 
Phone:  801/538-7188 
FAX  80 15  (8-7126 


REGION  IX 

.Arizona 

Mr  Da:!  Danielson 


2834 


JMI 


mental  Services  Division 
of  Agriculture 
Street 
85006 
/407-2910 
602/  07-2909 


Environ 
Departmci  t 
1688  N  71 
Phoenix. 
Phone:  60 
FAX 


/Zl 


Navajo  Nalii  n 

Mr  Icffers 
Pesticide 
Navajo  En 
Adminis 
Navajo  \.i 
P.O.  Box 
Fort  Defia 
Phone:  604/729 
FAX.  602/ 


Fn 


IStfi  t 


3)8 


Intertribal  Ci  luncil  of  Arizona 

Ms.  Elaine  IVilson 

Inter  Tril«i  Council  of  Arizona 

4205  Nortb  7th  Avenue.  Suite  t200 

Phoenix.  /I  Z  8501,3 

Phone:  bO;  '248-0071 

F.^X.  W)2/i48-()(180 


a 


California 

Ms.  Virgin 
Pestii  i(ii's 
Departiner 
CA  En\  iro 
1220.\  Str 
Sacrament 
Phone:  91( 
FAX. 


Hawaii 

Mr  Gerald 
Pesticides 
Division  o 
HI  Depart 
P.O.  Box  2 
Honolulu. 
Phone:  80*9 
FAX.  808/<  73 


tn 


Nevada 


n 


Mr  Chuck 
Division  ol 
NV  Depart 
P.O.  Box  1 
Reno.  NV  ! 
Phone-  7():J  '683 
FAX.  702/t 


REGION  X 

Alaska 

Mr.  Karl  K^lb 
Dept.  of 


Eni' 
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n  Biakkedy 

gulatory  Program 
ironmental  Protection 

ion 
on 


ce.  AZ  86.S04 

415.S 
29-5246 


Rosdles 
nforcement  Branch 

of  Pesticide  Regulation 
mental  Protedion  Agency 
et 

.CA  95814 
r'445-3874 


Kinro 
Iranch 

Plant  Industry 
ent  of  Agiicullure 
159 
-1196822-0159 

3-9401 

9418 


Moses 

Plant  Industry 

ent  of  Agriculture 
100 

9510-1100 
1180 

8-1178 


ironmental  Conservation 
500  South  Klaska.  Suite  A 
Palmer.  AY  99645 
Phone:  907  '745-3236 
FAX.  907/^45-8125 


Idaho 

Mr  John  ftlsol 


Shoshone-Bannock  Tribes 
P.O.  Box  306 
Fort  Hall.  ID  83203 
Phone:  208/238-3860 
FAX:  208/237-9736 

Mr  Robert  Hays 
ID  Dept.  of  Agriculture 
P.O.  Box  790 
Boise,  ID  83701 
Phone:  208/334-3550 
FAX.  208/334-228 

Oregon 

Mr  Chris  Kirby 

OR  Department  of  Aj^riculture 

635  Capitol  Street,  N.E. 

.S.nlem.  OR  97310-0110 

Phone:  503/378-3776 

FAX.  503/378-5529 

Ms.  Marvlin  Schuster 
Oregon  OSHA 
21  Labors  Industries  Bldg. 
.Salem.  OR  97310 
Phone:  .503/378-3272 
FAX.  .503/378-5729 

Washington 

Mr  Don  Lix  ke 

VV.-\  DepHrfment  of  Libor  X  Industries 

PO.  Box  44610 

Olympi^).  WA  98504-4610 

Phone:  206/956-5426 

FAX.  206-9.56-5438 

Ms.  Ann  Wick 

WA  Stat(!  Dept.  of  Agriculture 

Pesticide  Management  Division 

P.O.  Box  42589 

Olvnipia.  WA  98,504-2589 

Phone:  206/902-2050 

FAX.  206/902-2093 

A.  Wnikrr  Protection  Standard 

The  revisions  to  the  Worker 
Protection  Standard  (WPS)  promulgated 
at  .57  PR  38102,  August  21,  1992.  were 
intended  to  reduce  the  risk  of  pesticide 
poisonings  and  injuries  among 
agricultural  workers,  including 
pesticide  handlers.  The  WPS  includes 
three  types  of  provisions  to: 

(1)  Eliminate  or  reduce  exposure  to 
pesticides. 

(2)  Mitigate  exposures  that  occur 

(3)  Inform  employees  about  the 
hazards  of  pesticides. 

Exposure  reduction  provisions  include 
application  restrictions,  use  of  personal 
protective  equipment  (PPE),  and  entry 
restrictions. 

B.  Restricted  Entry  Interx'ols  (RED 

Agricultural  workers,  in  general,  are 
prohibited  from  entering  a  pesticide- 
treated  area  during  the  restricted  entry 
interval  (RED  specified  on  the  product 
labeling  if  they  might  contact  anything 
treated  with  a  pesticide. 

Regulations  at  40  CFR  part  156, 
subpart  K  specify  that  WPS  labeling 
retains  all  of  the  pesticide-specific 


permanent  REIs  set  by  EPA  on  the  basis 
of  adequate  data,  and  retains  all 
established  interim  REIs  longer  than 
those  established  in  part  156.  The  WPS 
preamble  notes:  "These  longer  REIs 
have  been  based,  in  general,  on  either 
delayed  (chronic]  effects  or  other 
exposure  hazards  such  as  persistence, 
post-application  chemical 
transformations,  or  potential  for  severe 
skin  sensitization."  In  the  absence  of 
pesticide-specific  REIs,  the  WPS 
establishes  a  range  of  REIs,  from  12  to     • 
72  hours,  depending  upon  the  toxicity 
of  the  active  ingredient(s)  and  other 
factors. 

During  an  REI,  tasks  that  result  in 
contact  with  treated  surfaces  (including; 
soil,  water,  air,  and  plant  surfaces  in  the 
treated  aroa)  are  limited  to  the 
following: 

(1)  Short-term  lasks  (1  hour  per  day) 
tiiat  do  not  require  hand  labor. 

(2)  Tasks,  including  hand  labor  tasks, 
performed  in  a  situation  meeting  the 
definition  of  an  agricultural  emerf^em  \ 

I?.)  Tasks  that  may  be  permitted  by 
EPA  Ihrougli  case-by-case  exceptions. 
Exceptions  may  be  granted  pursuant  to 
40  CFR  170.112(e)(2),  if  affected  persons 
or  organizations  persuade  EPA  that  the 
benefits  of  the  exception  outweigh  the 
risks  associated  with  the  e.xception  and 
tlie  workers  can  perform  the  early  entry 
tasks  witliout  unreasonable  adverse  risk. 

C.  Current  WPS  Irrigation  Prmisinns 
During  REI 

Irrigation  activities  expressly  are 
excluded  from  the  definition  of  "Hand 
labor"  at  40  CFR  170.3:  "Hand  labor 
does  not  include  operating,  moving,  or 
repairing  irrigation  or  watering 
equipment...."  EPA  realizes  that 
moving,  adjusting,  or  repairing 
irrigation  equipment  may  result  in 
contact  with  treated  surfaces,  yet  these 
tasks  may  be  necessary  while  an  area 
remains  under  a  REI.  The  Agency  thus 
has  allowed  entry  during  an  REI  to 
perform  irrigation-related  tasks,  but  has 
placed  strict  limitations  on  that  entr>' 

These  limitations,  set  out  at  40  CFR 
170.112(c),  include: 

(1)  There  is  no  entr>'  for  the  first  4 
hours  after  application  and  thereafter 
until  any  exposure  level  listed  on  the 
labeling  has  been  reached  or  any 
ventilation  criteria  established  at  40 
CFR  170.110(c)(3)  or  in  the  labeling  has 
been  met. 

(2)  No  hand  labor  tasks  are  performed 

(3)  The  time  for  any  worker  in  treated 
areas  under  an  REI  does  not  exceed  1 
hour  in  any  24-hour  period. 

(4)  The  required  PPE  is  provided, 
cleaned,  and  maintained  for  the  worker 


(5)  Agricultural  employers  ensure  that 
workers  wear  required  PPE.  and  other 
PPE-related  protections  are  provided. 

(6)  Measures  are  taken  to  avoid  heat 
stress  (see,  A  Guide  to  Heat  Stress  in 
Agricuhure.  EPA  HVV77  Mart:h  1994). 

(7)  Required  decontamination 
supplies  and  decontamination  areas  are 
provided. 

(8)  Required  PPE-related,  heat-stress- 
related,  and  labeling-specific  safety 
information  have  been  furnished. 

Pursuant  to  The  Pe.sticide  Compliance 
Dates  Extension  Act.  Pub.  L.  103-231, 
April  6, 1994,  implementation  of  some 
WPS  provisions,  including  some  entr\' 
restrictions,  has  been  delayed  until 
January  1, 1995.  Until  then,  if  irrigation 
workers  contact  with  pesticide-treated 
surfaces  is  limited  only  to  feet,  lower 
legs,  hands,  and  forearms,  then  coveralls 
plus  chemical-resistant  gloves  and 
chemical-resistant  footwear  may  be 
substituted  for  the  early-entry  PPE 
specified  on  the  label.  Also,  until 
January  1,  1995,  workers  performing 
non-hand-labor  tasks  may  work  for  an 
unlimited  time  in  an  area  remaining 
under  an  REI.  Starting  January  1. 1995, 
routine  early  entry  to  perform  non-hand 
labor  tasks,  including  operating 
irrigation  equipment,  will  be  limited  to 
1  hour  per  worker  each  day  if  the  entry 
would  result  in  contact  with  pesticide- 
treated  surfaces.  In  addition,  irrigation 
workers  must  wear  PPE  spe<;ified  on  the 
pesticide  label  for  early  entr>'. 

D.  Irrigation  Tasks  Allowed  by  the  WPS 
After  January  1,  1995 

EPA  has  issued  the  following 
guidance  in  the  publication  Worker 
Protection  Questions  &■  Ansivers. 
clarifying  circumstances  in  which 
irrigation  tasks  can  take  place  during  a 
restricted-entry  interval  pursuant  to  the 
restrictions  at  40  CFR  170.112: 

WPS  was  designed  to  reduce  the 
opportunities  for  workers  to  he  exposed  to 
pesticide  residues  in  treated  areas  during 
REIs.  For  example,  with  the  exceptions  noted 
below,  irrigation  pipe  may  not  be  moved 
during  REIs  when  that  task  would  bring 
workers  into  contact  with  treated  surfaces.  As 
a  result,  agricultural  employers  should 
schedule  pesticide  applications  and 
irrigation  so  that  the  need  for  irrigation 
involving  workers  during  REIs  will  Ik; 
minimized.  If,  however,  irrigation  in  a  treat»'d 
area  under  a  REI  is  essential,  it  is  |jormitted 
under  WPS  under  the  following  conditions: 

1 .  Without  entry  to  treated  Area.  .Some 
irrigation  tasks  take  place  at  the  edges  of 
fields,  which  may  not  be  within  the  treatcrd 
area  (area  to  which  the  pesticide  has  been 
directed;)  An  example  may  be  the  installation 
or  removal  of  pipe  for  furrow  irrigation.  As 
long  as  such  activities  do  not  cause  workers 
to  enter  the  treated  area,  they  may  take  plate 
without  time  limit  or  use  of  PPE  during  the 
REI. 


2.  With  Entry  to  Treated  Area. 

a.  By  Pesticide  Handlers.  During 
chemigation  or  when  pesticide  labeling 
requires  the  pesticide  to  he.  watcred-in,  this 
task  may  be  performed  by  trained  handlers 
wearing  the  handler  PPE  specified  on  the 
product  labeling.  USce  the  Question  and 
Answer  on  watering-in.  found  in  the  Handler 
Activities  section  of  Worker  Protection 
Questions  (r  Answers,  for  additional  details] 

b.  By  Workers  With  So  Contact.  WPS 
provides  an  exception  for  entry  to  treated 
areas,  after  any  inhalat.)  n  exposure  level  or 
ventilation  criteria  have  bef;n  met,  without 
PPE  or  other  time  limitation,  when  there  will 
be  no  contact  with  the  pesticide  or  its 
residues  (40  CFR  170.112(b)l.  Note,  however, 
that  PPE  cannot  be  used  to  prevent  the 
contact  under  this  exception.  This  exception 
may  apply  to  a  vjtricty  of  tjpical  irrigation 
situations,  e.g.. 

•  Workers  moving  irrigation  equipment  or 
performing  other  tasks  in  the  treated  area 
after  the  pesticide  was  correctly  soil- 
incorporated  or  injected,  provided  the 
workers  do  not  contact  the  soil  subsurface  by 
digging  or  other  activities. 

•  Workers  walking  or  performing  other 
tasks  in  furrows  after  the  pesticides  are 
applied  to  the  soil  surface  in  a  narrf)w  band 
on  beds  and  there  is  no  contact  with  thos(! 
treated  surfaces. 

c.  Short  Term  —  Workers  may  enter  trt^ated 
arfias  during  REIs  to  perform  short-term  tasks 
(40  CFR  170.112(c)|  provided  that: 

(1)  Such  entn.'  does  not  take  place  during 
the  first  4  hours  after  application  and  until 
any  inhalation  exposure  limits  or  ventilation 
criteria  are  met: 

(2)  The  entrv-  does  not  involve  more  than 
1  hour  p>er  day  ptT  worker; 

(3)  The  worker  does  not  perform  tasks 
defined  in  WP.S  to  Ih;  hand  labor  (operating 
irrigation  equipment  is  not  hand  labor  under 
WPS): 

(4)  The  worker  wears  the  early-entry  PPE 
specified  on  the  pesticide  labeling: 

(5)  Is  correctly  informed  as  required  for 
early-entry  workers  in  the  WPS:  and 

(6)  all  other  applicable  requirements  of  40 
CFR  170.112  are  met. 

(d)  Agricultural  Emerfiencie;,.  The  WI'S 
permits  early  entry  by  workers  to  perform 
tasks  including  irrigation  while  wearing 
early-entrv'  PPE.  and  without  time  limits,  in 
response  to  an  agricultural  emergency,  as 
defined  in  the  regulation  at  40  CFR 
170.112(d). 

e.  EPA-Approved  Exceptions.  .Section 
170.n2(e)  of  WPS  permits  exceptions  to  the 
general  prohibition  on  work  in  treated  an-as 
during  REIs  when  EPA  has  approved  a 
special  exception.  Exceptions  may  Im; 
requested  of  EP.^  as  descriUid  in  that  swtior. 
of  the  regulation. 

The  EPA  publication  Worker 
Protection  Questions  &  Answers  is 
available  through  the  docket  at  EPA 
Headquarters. 

II.  Evidence  Necessary  to  Support 
Exception 

The  Worker  Protection  Standard 
establishes  at  40  CFR  170.112(e)(2).  a 


process  to  allow  the  Agency  to  initifite 
an  exception  to  WPS  entry  restrictions, 
or  to  grant  exceptions  upon  request  from 
interested  persons,  if  the  benefits 
associated  with  otherwi.se-prohiblled 
early  entry-  activities  exceed  the  risks 
associated  with  those  early  entry 
activities. 

As  specified  in  existing  WPS.  at  40 
CFR  170.112(e)(2).  data  supporting  an 
exception  request  should  include: 

(1)  Crop(s)  and  specific  production 
task(s)  for  which  the  exception  is 
reque.sted,  including  an  explanation  of 
the  necessity  to  apply  pesticides  of 
types  and  at  frequencies  sucli  that  the 
REI  would  interfere  with  necessary  and 
time-.sensitive  tasks  for  the  reque.sied 
exception  period. 

(2)  Geographic  area,  including  unique 
exposures  or  economic  impacts 
resulting  from  REI  prohibitions. 

(3)  Evaluation,  for  each  crop-task 
combination,  of  technical  and  financial 
viability  of  alternative  practices,  and 
projection  of  practices  most  likely  to  be 
adopted  by  growers  if  no  exception  is 
granted,  including  rescheduling 
pesticide  application  or  irrigation  tasks, 
non-chemical  pest  control,  machine 
irrigation,  or  use  of  shorter-REI 
pesticides. 

(4)  Per-acre  changes  in  yield,  market 
grade  or  quality,  and  changes  in  revenue 
and  production  cost  attributable  to  REI 
prohibitions  for  crop  and  geographit 
area,  specifying  data  before  and  after 
WPS  implementation.  Also,  include 
factors  which  cause  changes  in  n*venue. 
market  grade  or  quality;  product 
performance  and  efficacy  studies:  and 
soun:e  of  data  submitted  and  the  basis 
for  any  projections. 

(.t)  The  safety  and  feasibility  of  the 
reque.sted  e.xception,  including 
feasibility  of  performing  irrigation 
activity  wearing  early-entry  PPE 
required  for  pesticides  used;  means  of 
mitigating  heat-related  illness:  time 
required  daily  per  worker  to  perform 
irrigation  activity;  and  methods  of 
reducing  worker  exposure.  Mitigating 
factors  discussed  should  include 
availability  of  water  for  routine  and 
emergency  decontamination,  and 
me<;hanical  devices  to  redu<  e  workir 
contact  with  treated  surfaces. 
Di.scussion  of  the  costs  of  early  entry 
should  include  decontamination 
facilities,  worker  training,  heat  stress 
avoidance  procedures,  and  pro',  ision, 
inspw:tion.  cleaning  and  maintenance  ot 
PPE. 

(6)  Why  alternative  practices  vvoidd 
not  be  te<:hnical!y  or  finaiu  ially 
feasible. 
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m.  Requests  for  Exception  and 
Supporting,  Evidence 

Parties  from  the  States  of  California 
and  Hawaii  each  have  requested 
exceptions  o  the  WPS  REI  requirements 
for  workers  performing  tasks  related  to 
irrigation.  The  full  exception  requests 
are  availabh  through  the  docket  at  EPA 
Headquarte  "s,  the  Regions  and  the 
States. 

A.  Californi  a  Gro^xprs  Rcqiwat  for 
Exception 

Cahforni.  growers  have  reque,sted  that 
workers  be  jermitted  entr\  into  treated 
areas  under  an  REI  for  an  indefinite  time 
to  perform  irrigation  tasks  when 
workers  are  (1)  properly  trained,  (2)  use 
the  label-spjcified  PPE,  (3)  are  provided 
decontamir  ation  facihties,  and  (4)  are 
not  allowec  entry  to  the  treated  area  for 
at  least  4  hcurs  following  pesticide 
application 

Caiifomi<  cited  a  broad  range  of  soil 
types,  climi  tes  and  crops  requiring 
irrigation  tasks  such  as  moving  pipe, 
turning  on  valves,  checking  sprinkler 
and  drip  irr  gation  nozzles,  and 
removing  di  ibris  or  obstructions 
impeding  water  flow.  Requesters 
indicate  that  these  tasks  "do  not  involve 
substantial  lontact  with  treated  plants." 
The  California  requesters  cite  conditions 
specific  to  t  leir  state  to  support  an  REI 
exception. 

1.  Altemc  te  practices.  The  California 
requesters  a  isert  that  alternative 
practices  an;  not  technically  practical 
because  the  availability  of  irrigation 
water  is  oftt  n  at  the  discretion  of  the 
irrigation  di  strict.  They  note  that  often 
a  grower  do  js  not  know  until  the  last 
few  hours  v  hen  water  will  arrive  from 
the  irrigatioi  contractor. 

The  Califi  »mia  requesters  also  state 
that  the  fail  ire  to  properly  irrigate 
plants  in  a  t  mely  manner  induces  plant 
stress,  disru  ats  integrated  pest 
managemen   (IPM)  practices,  increases 
plant  susceftibility  to  pests,  and  may 
ultimately  increase  pesticide  use, 
resulting  injgreater  exposure  to  workers. 

Finally,  tlie  requesters  state  that  the  1- 
hour  limitation  on  early  entrj'  activity 
per  worker  )er  day  unnecessarily 
restricts  agr  cultural  activities  vital  to 
crop  produc  tion. 

2.  Cnlifor,  lia  regulations.  The 
requesters  c  te  California  Regulations 
(Article  3,  F  ield  Worker  Safety,  section 
6770),  whic  1  permit  workers  to  perform 
irrigation  activities  in  treated  areas 
during  a  res:ricted-entr>'  interval, 
provided: 

(1)  Spravi  have  dried  and  dusts  have 
settled. 

(2)  The  w  )rkers  are  informed  of  the 
identity  oft  le  pesticide  applied,  the 


JMI 


existence  of  the  REI,  and  the  protective 
work  procedures  they  are  required  to 
follow. 

(3)  Workers  are  wearing  the  personal 
protective  equipment  required  by  the 
pesticide  label  for  early  entry. 

(4)  The  workers  are  instructed  to 
thoroughly  shower  with  warm  water 
and  soap  as  soon  as  possible  after  the 
end  of  the  work  shift. 

For  certain  pesticides,  including  all 
pesticides  with  the  signal  word 
DANGER  and  certain  other  pesticides 
with  a  history  of  illness  or  injury 
incidents  involving  workers  exposed  to 
post-application  residues,  the  California 
regulations  prohibit  entry  during  a 
restricted-entry  interval  to  perform  hand 
labor  tasks,  such  as  picking,  other  hand 
harvesting,  tying,  pruning,  tree-limb 
propping,  disbudding,  and  other 
nonharvest  cultural  practices  that  may 
involve  worker  contact  with  plants. 
Irrigation  tasks  specifically  are  not 
included  in  this  list  of  prohibited  tasks. 
For  all  other  pesticides,  entry  during  a 
restricted-entry  interval  to  perform  . 
tasks,  including  hand  labor  tasks,  is 
permitted  after  sprays  have  dried  and 
dusts  have  settled,  provided  the 
protections  listed  above  are  provided  to 
the  worker. 

The  California  requesters  state  that 
heat-related  illness  will  be  mitigated  by 
training  workers  and  field-crew 
supervisors  on  heat  stress  symptoms 
and  first-aid  procedures.  They  note  that 
drinking  and  handwash  water  and  toilet 
facilities  currently  are  required  for  all 
field  workers  under  California 
regulations;  and  that  the  location  of  the 
nearest  emergency  medical  care  facility 
is  li.sted  on  crop  sheets  that  must  be  at 
each  work  site.  They  state  also  that  WPS 
PPE  maintenance  provisions  and  early- 
entry  restrictions  will  be  required  under 
California  regulations  as  soon  as  they 
are  revised  to  incorporate  Federal 
standards. 

3.  Economic  impact.  The  California 
requesters  estimate  a  sizeable  economic 
impact  if  the  requested  exception  is 
denied,  based  upon  an  estimated  crew 
of  two  to  four  workers  who  require  6  to 
8  hours  to  set  up  a  sprinkler  irrigation 
system  on  a  20-acre  block  of  a  vegetable 
crop.  They  state  that  the  WPS 
requirement  for  worker  rotation  after  1 
hour  is  problematic  because  it  would 
reduce  efficiency  and  increase  costs  to 
recruit,  hire,  train  and  schedule 
workers;  irrigators  are  unwilling  to  work 
for  only  1  hour;  and  crop  loss  or 
nonuniform  crop  maturation  would 
result  from  potential  untimely  irrigation 
of  sensitive  crops  and  seedlings. 

4.  Pesticide  injuries.  Requesters 
address  the  protective  nature  of  the 
requested  exception  by  citing  GTlifornia 


Department  of  Pesticide  Regulation 
(CDPR)  records  of  reported  pesticide 
injuries  through  the  California  Pesticide 
Illness  Surveillance  Program.  The 
requesters'  evaluation  of  this 
information  alleges  that  allowing 
protected  workers  into  treated  areas  to 
conduct  irrigation  activities  for  an 
unlimited  time  after  an  initial  period  of 
prohibited  entry  does  not  result  in 
significant  risk  of  illness  or  injury. 
Requesters  support  their  exception 
request  with  data  from  DPR's  pesticide 
illne.ss  surveillance  program,  which 
tracks  potential  pesticide  injuries.  They 
state,  "In  1990,  there  were 
approximately  2,500  alleged  pesticide 
illnesses/  injuries  reported.  These 
included  occupational  and  non- 
occupational situations.  Of  these,  only 
20  cases  involved  irrigators  that  were  in 
fields  when  exposure  occurred.  Only  1 
of  the  20  irrigation-related  injury  cases 
was  classified  as  'definitely'  related  to 
pesticides.  In  that  case,  the  worker  was 
determined  to  be  involved  in  an  activity 
that  involved  contact  with  containers 
contaminated  with  pesticide  residues. 
In  1990,  there  were  over  2.2  million 
agricultural  pesticide  application 
reports  submitted  in  the  state.  The  rate 
of  irrigator  injuries  to  possible  pesticide 
exposure  was  1  in  over  110,000 
applications." 

B.  Hawaii  Pequest  for  Exception 

The  State  of  Hawaii  provided  EPA 
with  an  exception  request  submitted  by 
an  agricultural  establishment,  the 
Hawaiian  Commercial  Sugar  Company 
(HC&S).  The  request  related  specifically 
to  irrigation  activities  related  to  planting 
new  crops,  and  appeared  to  comprise 
full  exemption  from  WPS  REI 
requirements  for  all  agricultural 
activities  described  in  their  reque.st. 
Requesters  specifically  cite  their  desire 
to  return  to  the  pre-WPS  standard 
allowing  agricultural  workers  to  enter  a 
field  after  pesticide  application,  once 
dusts  have  settled  and  sprays  have 
dried.  It  is  noteworthy  that  this  was  not 
allowed  in  the  legislation  delaying 
implementation  of  some  portions  of  the 
WPS,  which  provided:  "Under  the 
exception  in  section  2,  no  entr\-  is 
allowed  for  the  first  4  hours  after 
application  of  the  pesticide.  This 
restriction  parallels  the  requirements  in 
the  other  exceptions  to  early  entry 
promulgated  in  the  Worker  Protection 
Standard  (WPS)  at  40  CFR  170.112.  ' 

Requesters  state  that  during  seed 
planting  there  is  a  "buffer  space  " 
between  the  cover  machine  and  the 
herbicide  tractor  to  ensure  that 
agricultural  workers  are  not  expo.sed  to 
pesticide  drift.  The  size  of  the  buffer 
space  is  dependent  upon  the  wind 


direction.  Requesters  state  that 
herbicide  sprays  dr>'  within  a  few 
minutes,  and  that  on  a  typical  sunny 
day  drying  occurs  on  contact.  The 
irrigation  hook-up  crew  follows  behind 
the  weed  control  operations,  and 
connect  the  irrigation  tubing  injected  by 
the  mechanical  planter,  to  the  irrigation 
mainlines  existing  in  the  field. 
Requesters  state  that  the  majority  of 
irrigation  work  is  done  on  the  field 
edge,  which  has  the  least  amount  of 
pesticide. 

Requesters  state  that  timing  of  the 
irrigation  operation  is  critical,  since 
seed  pieces  are  prone  to  desiccation  and 
disease,  and  the  seed  needs  water  to 
germinate.  Soil  into  which  the  seed 
pieces  are  placed  is  dry;  thus  if  the 
fields  are  not  irrigated  immediately  after 
planting,  seed  pieces  will  not  germinate. 

Requesters  also  note  that  irrigation 
system  repair  is  conducted  at  the  time 
of  planting.  The  drip  irrigation  system  is 
largely  underground  and  the  main  line 
at  the  field  perimeter  is  reused  for  everv' 
crop.  Since  it  is  underground,  system 
damages  from  harvesting  of  the  previous 
I  rop  are  not  evident  until  planting  of 
the  section  is  started.  Drip  hookup  is 
performed  as  soon  as  possible  so  system 
damages  can  be  repaired  and  the  system 
returned  to  function  before  the  seed 
dehydrates.  Underground  pipes  are 
composed  of  PVC  (polyvinylchloride): 
thus  there  is  a  delay  of  at  lea.st  1  day  to 
dry  repair  glues. 

Requesters  utilize  furrow  irrigation  for 
approximately  2,000  acres  of  the  Sfi.OOO 
acre  plantation,  utilizing  cane  wash 
water  from  its  factories.  Installation  of 
feeder  ditches  follow  herbicide 
application  in  furrow  irrigated  fields. 
Some  fields  also  are  "ratooned,"  where 
cane  .stalks  are  severed  at  the  ha.se  of  the 
plant  during  har\'est.  and  the  cane  plant 
regrows  from  the  stubble.  The 
mechanical  planter  follows  the  emerged 
cane  line  in  ratooned  fields  and  places 
seed  in  the  gaps  where  there  are  no 
plants.  Vegetation  is  present  to  heights 
less  than  1  foot.  Requesters  state  that  it 
is  readily  evident  when  "sprays  have 
dried  and  dusts  have  settled  "  in 
ratooned  fields. 

1.  Alternate  practices.  The  reque.st 
was  limited  to  the  time  until  new 
preemergence  herbicides  are  approved 
for  use  in  sugarcane  fields.  Requesters 
note  that  application  of  water  to  the 
field  before  the  herbicide  operation 
would  result  in  tractors  stuck  in  the 
mud  and  compaction  of  the  moLst  soil. 
They  state  that  application  of  herbicides 
immediately  after  planting  is  critical 
becau.se  it  allows  for  minimal  use  of 
pesticides  —  less  material  is  needed  to 
kill  weeds  as  they  try  to  emerge  than  to 
kill  weeds  after  they  emerge.  Requesters 


state  that  capillary  action  of  water  is 
relied  upon  to  wet  the  seed,  this 
occurring  within  24  to  72  hours 
depending  upon  soil  type.  Requesters 
state  that  if  herbicide  applications  were 
delayed  until  after  seed  pieces  were 
wetted,  weed  seeds  would  have 
germinated  and  herbicide  usage  rales 
would  need  to  be  increased. 

Requesters  also  note  that  the  HC&S  is 
located  on  the  island  of  Maui,  in  a 
valley  with  average  wind  speeds  of 
approximately  30  miles  per  hour. 
Pesticide  applitations  must  be  done 
carefully  to  reduce  drift  to  non-target 
areas;  timing  of  application  is  used  as 
the  variable  to  control  pesticide  volume 
applied,  and  tractors  are  used  to 
minimize  herbicide  usage  by  more 
accurately  directing  material  to  the 
target  area.  Rains  fronv  10  to  40  inches 
per  year  are  very  .seasonal;  therefore 
requesters  state  that  the  plantation  is 
totally  reliant  upon  drip  irrigation  for 
growing  crops. 

2.  Current  regulations.  Reque.sters 
noted  no  pesticide  regulations  beyond 
current  pesticide  label  requirements 

'governing  their  operations.  Requesters 
cited  Hawaii's  Workers  Compen.sation 
Plan  in  discussing  the  safety  and 
feasibility  of  their  requested  exception. 

3.  Economic  impact.  Requesters  state 
that  immature  sugarcane  stalks  are  high 
in  moisture  content  and  vulnerable  to 
desiccation  resulting  in  failure  to 
germinate.  The  cut  ends  of  the  stalk  (as 
well  as  damaged  portions  of  the  40 
percent  of  seed  pieces  which  are 
damaged  physically),  are  avenues  of 
entr>-  for  di.sease  organisms,  specifically 
the  fungus  Ceratocystis  paradoxa  or 
pineapple  disease.  Requesters  note  that 
timely  treatment,  planting  and  irrigation 
of  seed  pieces  thus  is  important. 

Requesters  note  that  tractor 
application  of  herbicides  replaced  aerial 
applications  7  years  ago,  in  order  to 
reduce  herbicide  usage,  improve 
herbicide  placement,  reduce  off-target 
drift,  and  to  protect  workers  and  the 
environment.  Requesters  also  state  that 
aerial  applications  are  estimated  to  cost 
20%  more  than  current  tractor  costs,  or 
$137,880  per  year.  Respraying  by  hand 
or  tractor  application  is  estimated  to 
cost  another  5250,000  per  year,  to 
address  areas  missed  along  roads  and 
pole  lines,  and  increased  weeds  when 
application  is  delayed  due  to 
unfavorable  wind  conditions.  Thus 
requesters  estimate  that  total  increased 
operating  costs  for  aerial  herbicide 
applications  in  place  of  timely  traclor 
applications  is  $387,880  per  year,  an 
increase  of  ^5  percent  over  current 
practice,  as  well  as  unquantifiable 
effects  of  potential  off-target  drift  and 
potential  for  greater  worker  exposure. 


Nighttime  aerial  application  is 
precluded  by  undulating  terrain,  poles 
and  lines  transecting  fields,  difficulty  in 
deternu'ning  flight  path,  and  variahk- 
wind. 

Requesters  also  estimate  that  water 
opplication  before  herbicide  applit-ation 
would  impair  field  traffi(.ability, 
decrease  plant  growth,  increase-  weeds, 
require  more  pesticide  use  and 
additional  worker  exposure,  and  tost 
approximately  5301.600  or  42  percent 
more  than  current  costs.  Requesters 
estimate  that  using  more  tractors  to 
cover  the  treated  seed  would  require 
significant  capital  expenditure,  with 
very  poor  return  on  investment  since 
there  will  be  significant  amounts  of 
unproductive  time  between  tractor 
operations.  They  estimate  an  int  rease  of 
5232,000  in  operating  costs  per  year  to 
increase  tractors  and  associated 
additional  manpower,  an  increase  of  33 
pert;ent  over  current  operating  costs, 
w  ith  no  return  on  investment. 
Requesters  also  considered  utilizing 
night  operations  to  minimize  the  impa(  t 
of  a  12-hour  REI.  They  estimate  an 
increase  of  5188.873  in  annual  operating 
(osts,  or  27  f>ercenl  over  current  i osts 
for  this  alternative,  primarily  due  to 
missed  areas,  repair  to  damaged  risers, 
and  installation  of  lights. 

Finally,  requesters  estimate  a  (usl  ot 
5702,000  for  adhering  to  a  staled  12- 
hour  REI.  due  to  delayed  or  reduced 
gennination  of  seed  pieces,  a  loss  of.it 
least  2  months  in  crop  age,  and  the 
added  cost  of  hand  replanting.  Thev 
estimate  a  lo.ss  of  52,332.800  in 
plantation  profitability  due  to  \ield 
impa(.ts. 

4.  Pi-sticidft  injuries.  Requesters  cit>- 
the  unique  nature  of  sugarcane 
cultivation  in  discussing  the  safety  and 
feasibility  of  their  requested  exception. 
They  note  that,  unlike  fields  w  ith  (.rop 
canopies  taller  than  workers,  such  as 
(omfields  or  grape  vineyards,  newly 
planted  or  ratooned  sugarcane  fields  are 
bare  or  have  vegetation  less  than  1  fool 
in  height.  They  cite  company  policy 
requiring  all  workers  to  wear  long- 
sleeved  shirts,  long  pants,  and  eye 
prote<:tion.  They  note  that  irrigation 
iiookup  crews  wear  company-provided 
rubber  gloves  and  rubber  boots,  due  to 
constant  contact  with  water.  The\  state 
that  irrigation  crews  work  on  the  field 
edge.  v%hich  has  a  minimum  amoimt  ot 
herbicide,  and  that  agricultural  workers' 
frequent  contact  with  water  will  wash 
off  any  residue  that  may  be  contacted. 
They  note  that  workers  have  readily 
available  potable  water  supplies,  ready 
access  to  medical  facilities,  and  ready 
access  to  Workers  Compensation  claims 
if  thev  have  a  work  related  incident. 
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Requeste  «  state  that  company  records 
pesticide  related  incidents 
and  1993.  They  estimate 
cover  80  handlers  and  790 
h  field  oriented  tasks, 
to  48  hours  per  week.  12 
year,  for  15.795,000 
urs.  They  report  10 
incidents  involving 
luding  exposure  due  to  a 
or  fittings.  Requesters  note 
Dne  incident  occurred  before 
operational  sequences  were 
iddress  the  exposure 
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absence  from  work  did  not 
pre  emergence  herbicide 

but  rather  hand  application 
Lrop  cycle. 
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Worker  Protection  Standard 
gated  in  August  1992.  the 
received  information  from 
representatives  from  the 
of  Agriculture  in  several 
ing  the  l-hour-per-worker- 
during  a  restricted-entry 
(erform  irrigation-related 
commenters,  including  the 
Association  of  the  State 

of  Agriculture  (NASDA), 
t  the  restriction  would  cause 
disruption  in  the  production 
riety  of  agricultural  crops 

geographic  area.  NASDA 
irged  the  Agency  to  consider 
during  a  restricted-entry 
an  unlimited  time  per  day 
if  the  worker  would  not 
iai  contact  with  treated 
uding  crop  foliage, 
the  Agency  also  to 
es  ablishing  a  single  suite  of 
pr  jtective  equipment  that 
by  irrigation  workers 
•equiring  them  to  wear  the 
'PE  specified  on  the  labeling 
de  applied  to  the  treated 
argued  that  often  irrigation 
to  work  in  several 
treated  areas  in  a  single 
that  it  would  be 
to  require  workers  to 
pesticide  label  and  to 
PPE  before  entering  each 
.  Although  not  directly 
the  exception  requests 
ia  and  Hawaii,  these 
reflected  in  EPA's 
p  roposed  exception  for 
sks,  and  in  the  comments 
ion  EPA  solicits  through 


wiim 


exception  specifically 
icides  whose  labeling 
notification"  —  both 


the  posting  of  treated  areas  and  oral 
notification  to  workers.  The  following 
Table  lists  the  active  ingredients  subject 
to  this  requirement,  which  were 
identified  in  PR  Notice  93-7. 

B.  Worker  Protection  Stanciard  "Double 
Notification  "  Active  Ingredient  List 

The  following  Table  1  does  not 
contain  the  active  ingredients  in 
products  already  bearing  mandatory 
posting  requirements  prior  to  adoption 
of  the  VVPS  and  which  must  be  retained 
under  VVPS.  It  may  also  contain  a  few 
active  ingredients  which  upon  further 
Agency  review,  such  as  during 
reregistration,  will  be  found  not  to 
require  double  notification  (posting  of 
treated  areas  and  oral  notification  to 
workers).  EPA  expects  the  list  to  be 
amended  prior  to  any  final 
determination  by  the  Agency. 
Nonetheless.  EPA  believes  that  this  list 
contains  the  bulk  of  the  active 
ingredients  subject  to  double 
notification,  and  the  list  is  included  in 
this  notice  for  the  convenience  of 
commenters.  These  pesticides  contain 
an  active  ingredient  categorized  as 
highly  toxic  when  absorbed  through  the 
skin  (acute  dermal  toxicity),  or  as  highly 
irritating  (corrosive)  when  it  contacts 
the  skin,  or  otherwise  are  pesticides 
considered  by  EPA  as  posing  high  risk 
to  workers  for  reasons  such  as  suspected 
delayed  effects,  epidemiological  data,  or 
unusually  long  restricted-entry 
intervals.  The  Agency  requires  "double 
notification"  for  a  pesticide  when  an 
incidental  exposure  —  for  example, 
contact  from  brushing  against  the 
treated  surfaces  —  has  the  potential  to 
cause  an  acute  illness  or  injury^  or  a 
delayed  effect,  such  as  developmental 
toxicity.  For  pesticides  that  contain 
"double  notification"  requirements  on 
their  labeling,  the  short-term  (1  hour  per 
worker  per  day)  exception  at  40  CFR 
170.112(c)  would  continue  to  apply. 

Table  1.— Double  Notification 
Active  Ingredient  List 

From  PR  Notice  93-7,  Appendix  3-A 


Common  name 

Chemical 
code 

CAS  Num- 
ber 

aldicarb  

098301 

116-06-3 

aldoxycarb  

110801 

1646-88-4 

arsenic  acid   

006801 

7778-39-4 

arsenic  frioxide  ... 

007001 

1327-53-3 

carbofuran  

090601 

1563-66-2 

chlorflurenol    

098801 

2536-31^ 

chloropicrin      

081501 

76-06-2 

cuprous  oxide 

025601 

1317-39-1 

disulfoton    

032501 

298-04-4 

Table  1  .—Double  Notification 
Active  Ingredient  List— Continued 

From  PR  Notice  93-7,  Appendix  3-A 


Common  name 

Chemical 
code 

CAS  Num- 
ber 

dodine  

044301 

2439-10-3 

endothall. 

038905 

dimethylcocoa- 

mine. 

endothall, 

038903 

129-67-9 

disodium  salt. 

ethephon 

099801 

16672-87-0 

ethoprop 

041101 

13194^8-^ 

fonofos  

041701 

944-22-9 

(s)-(+)-lactic  acid  .. 

128929 

79-33-4 

metam-sodium  .... 

039003 

137^2-6 

methamidophos  ... 

101201 

10265-92-6 

methyl  txomlde  .... 

053201 

74-63-9 

methyl  parathion  .. 

053501 

298-00-0 

mevinphos  

015801 

7786-34-7 

nicotine  

056702 

54-11-5 

paraquat 

061601 

1910-42-5 

parathion 

057501 

56-38-2 

phorate 

057201 

298-02-2 

profenofos 

111401 

41198-08-7 

propargrte 

097601 

2312-35-8 

sabadilla  alkaloids 

002201 

8051-02-3 

sulfotepp  

079501 

3689-24-5 

sulfuric  acid 

078001 

7664-93-9 

sulprofos  

111501 

35400-43-2 

tefluthrin  

128912 

79538-32-2 

terbufos 

105001 

13071-79-9 

TPTH   

083601 

7&-«7-9 

The  Agency  has  identified  a  range  of 
national  irrigation  options  with  varying 
time  and  duration  of  entry,  required 
PPE,  and  levels  of  exposure.  The 
Pesticide  Compliance  Dates  Extension 
Act,  Pub.  L.  No.  103-231,  included 
these  irrigation  provisions: 

|Al  worker  may  enter  an  area  treated  w  ith 
a  pesticide  product  during  the  restricted 
entry  interval  specified  on  the  label  of  the 
pesticide  product  to  perform  tasks  related  to 
the  production  of  agricultural  plants  if  the 
agricultural  employer  ensures  that  —  (1)  no 
hand  labor  activity  is  performed;  (2)  no  such 
entr>'  is  allowed  for  the  first  4  hours 
following  the  end  of  the  application  of  the 
pesticide  product:  (3)  no  such  entry  is 
allowed  until  any  inhalation  exposure  level 
listed  on  the  product  labeling  has  been 
reached:  and  (4)  the  personal  protective 
equipment  specified  on  the  product  labeling 
for  early  entry  is  provided  in  clean  and 
operating  condition  to  the  worker. 

(b)  Protective  Equipment  for  Irrigation 
Work.  —  For  irrigation  work  for  which  the 
only  contact  with  treated  surfaces  is  to  the 
feet,  lower  legs,  hands,  and  amis,  the 
agricultural  employer  may  provide  coveralls. 


chemical  resistant  gloves,  and  chemical 
resistant  footwear  instead  of  the  personal 
protective  equipment  specified  on  the  label. 

The  Congressional  Record  of  March 
24,  1994  provides  fiirther  information 
concerning  the  legislative  intent  of  the 
nature  of  the  irrigation  exception: 

Section  2fb)  provides,  until  January  1, 
1995.  optional  PPE  for  early  entry  workers 
operating,  moving,  or  repairing  irrigation  or 
watering  equipment  where  contact  with  the 
treated  surfaces  is  limited  to  hands,  arms, 
lower  legs,  and  feet.  Instead  of  providing  the 
PPE  on  the  label  specified  for  early  entry,  in 
this  situation,  the  agricultural  employer  r^n 
provide  to  the  irrigation  workers  the 
following  PPE:  chemical  resistant  boots, 
chemical  resistant  gloves,  and  coveralls.  This 
exception  is  only  for  workers  performing 
irrigation  work. 

In  considering  the  terms  of  a  proposed 
national  exception,  one  concern  is  the 
need  to  learn  from  experience  how  the 
exception  is  being  implemented,  and 
whether  workers  truly  are  protected 
under  the  terms  of  the  exception. 
Therefore,  the  Agency  is  proposing  to 
limit  the  exception  to  2  years,  and  to 
review  and  revise  the  terms  of  the 
exception  as  appropriate  based  upon 
experience  during  that  2  years. 

C.  Proposed  Tenns  of  Exception 

The  Agency  is  considering  the 
following  proposed  exception  to  early 
entry  restrictions  for  irrigation  tasks: 

A  worker  may  enter  a  treated  area 
during  a  restricted-entry  interval  to 
perform  tasks  related  to  operating, 
moving,  or  repairing  irrigation  or 
watering  equipment,  if  the  agricultural 
employer  ensures  that  the  following 
requirements  are  met: 

(1)  The  worker's  only  contact  with 
treated  surfaces  (including,  but  not 
limited  to,  soil,  water,  air,  surfaces  of 
plants,  crops,  and  irrigation  equipment 
if  exposed  to  pesticides  during 
application)  is  to  the  feet,  lower  legs, 
hands  and  forearms. 

(2)  The  tasks  could  not  be  delayed 
until  after  expiration  of  the  restrictedT 
entry  interval  or  the  pesticide 
application  could  not  be  delayed  until 
after  the  task  is  completed. 

(3)  The  pesticide  product  does  not 
have  a  statement  in  the  pesticide 
product  labeling  requiring  both  the 
posting  of  treated  areas  and  oral 
notification  to  workers  ( 'double 
notification"). 

(4)  The  personal  protective  equipment 
for  early  entn,-  is  provided  to  the  worker. 
Such  personal  protective  equipment 
shall  either:  (a)  conform  with  the  label 
requirements  for  early  entrj-;  or  (b) 
coveralls,  chemical  resistant  gloves, 
socks,  and  chemical  resistant  footwear. 


(5)  No  hand  labor  activity  is 
performed. 

(6)  The  time  in  treated  areas  under  a 
restricted-entry  interval  for  any  worker 
does  not  exceed  8  hours  in  any  24  hour 
period. 

(7)  The  requirements  of  40  CFR 
170.112(c)(3)  through  (9)  are  met.  These 
are  WPS  requirements  for  all  early-entry 
situations  that  involve  contact  with 
treated  surfaces.  They  include  (a)  a 
prohibition  against  entry  during  the  first 
4  hours,  and  until  applicable  ventilation 
criteria  have  been  met,  and  until  any 
label-specified  inhalation  exposure  level 
has  been  reached;  (b)  PPE  definitions 
and  requirements;  (c)  label-specific 
instructions;  (d)  heat-related  illness 
avoidance  measures;  (e) 
decontamination  requirements;  and  (f)  a 
prohibition  against  wearing  home  or 
taking  home  PPE. 

(8)  Notice  about  the  exception  for 
irrigation  workers.  The  agricultural 
employer  shall: 

(a)  Notif>'  early-entry  irrigation 
workers  orally,  before  such  workers 
enter  a  treated  area,  that  the 
establishment  is  relying  on  this 
exception  to  allow  workers  to  enter 
treated  areas  to  complete  irrigation 
tasks. 

(b)  post  information  about  the  terms 
and  conditions  of  this  exception.  The 
posted  information  shall  convey  the 
following  information: 

(i)  The  establishment  is  operating 
under  the  conditions  of  the  exception 
for  irrigation  workers. 

(ii)  No  entry  is  allowed  for  the  first  4 
hours  following  an  application,  and 
until  any  exposure  level  has  been 
reached  or  ciny  ventilation  criteria  have 
been  met. 

(iii)  Time  in  treated  areas  under  a 
restricted-entry  inter\al  for  any  worker 
does  not  exceed  8  hours  in  any  24  hour 
period. 

(iv)  Decontamination  and  change 
areas  are  provided. 

(v)  Basic  safety  training  and  label- 
specific  information  must  be  provided 
to  early-entr\'  irrigation  workers. 

(vi)  The  personal  protective 
equipment  specified  on  the  product 
labeling  for  early-entr>\  or  a  set  of 
coveralls,  chemical  resistant  gloves, 
socks,  and  chemical  resistant  footwear 
must  be  provided,  cleaned,  and 
maintained  for  early-entry  irrigation 
workers. 

(vii)  Early-entry  irrigation  workers 
must  be  instructed  in  how  to  put  on, 
use.  and  remove  the  personal  protective 
equipment. 

(viii)  Measures  to  prevent  heat  stress 
must  be  implemented  when 
appropriate. 


(ix)  A  pesticide  safety  poster  and 
information  about  pesticide  applications 
must  be  displayed  in  a  central  location. 

(x)  The  exception  expires  on  Januar\' 
11,1997 

(9)  This  exception  shall  expire  24 
months  after  the  effective  date 

V.  Comments  Solicited 

The  Agency  is  interested  in  a  full 
range  of  comments  and  information  on 
these  exception  requests,  and  is 
providing  45  days  for  submission  of 
comments.  Comments  should  be 
submitted  in  triplicate  and  addressed  to 
the  Document  Control  Officer  (H7506C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460. 

A.  Possible  Exce.ptions  for  Irrigation 
Tasks 

The  Agency  requests  comments  on 
whether  an  exception  (if  granted) 
should  be  limited  to  a  geographic  region 
that  would  be  comprised  of  two  or  more 
States  in  one  area.  Comments  are 
requested  on  whether  an  exception 
should  be  limited  to  California,  should 
be  limited  to  Hawaii,  should  include 
other  states  with  irrigation  issues 
similar  to  California  and  Hawaii,  or 
should  include  the  whole  country 

In  determining  whether  to  grant  an 
exception,  and.  if  so,  whether  the 
exception  should  or  should  not  be 
limited  to  any  particular  geographic 
areas,  the  Agency  will  assess  whether 
the  risks  and  benefits  associated  with 
early -entrv'  irrigation  tasks  differ  across 
the  countr)-.  In  that  regard,  it-should  be 
noted  that  the  California  and  Hawaii 
requests  contained  much  information 
that  may  not  apply  to  other  parts  of  the 
country,-.  This  is  particularly  true  with 
regard  to  the  issue  of  the  need  to 
perform  early-entry  tasks.  On  this  issue, 
the  requestors  identified  a  number  of 
factors  which  may  be  unique  to  the  two 
States  involved.  Commenters  are 
encouraged  to  provide  information 
about  conditions  in  other  States,  and  arc 
particularly  encouraged  to  include  in 
their  comments  whether  (and  to  what 
extent)  the  comments  apply  to 
particular  geographic  areas  or  to  the 
whole  counlr> . 

The  Agency  particularly  welcomes 
comments  and  risk/benefit  information 
(including  scientific  data,  where 
available)  on  the  California.  Hawaii,  and 
Agency  proposed  exceptions, 
addressing  the  following  issues: 

(1)  The  risks  to  workers  under  the 
various  proposed  exceptions,  and 
whether  risks  differ  among  irrigation 
tasks  or  crop  sites. 
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Data  to  Evaluate  Irrigation 
proposals 
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surface  pesticide  residues  from  being 
exposed  in  the  field  during  pesticide 
spray  operations. 

C.  Benefits  Data  to  Support  Exception 

EPA  is  specifically  interested  in 
benefits  data  that  include,  but  are  not 
limited  to,  the  following: 

(1)  Identification  of  the  crops,  specific 
production  tasks  and/or  unique 
geographic  areas  for  which  this 
exception  would  apply.  A  well 
supported  explanation  of  the  use 
practices  (e.g.  typical  rates,  number  and 
methods  of  application)  that  would  be 
adversely  impacted  by  denying  the 
exception. 

(2)  Evaluation  of  technically  and 
financially  viable  alternatives  for  each 
crop/task  combination  and  projection  of 
the  most  likely  altemative(s)  that  would 
be  adopted  by  the  growers  in  each 
unique  geographic  area  if  no  exception 
is  granted  (e.g.,  rescheduling  pesticide 
application  or  irrigation  tasks,  using 
non-chemical  pest  controls  or  shorter 
REI  pesticides,  utilizing  different 
irrigation  systems  or  agronomic 
practices,  producing  different  crops,  or 
any  other  adjustments  that  may  be 
relevant).  The  submitted  evaluations  of 
impacts  should  be  supported  with 
documented  empirical  data  as  fully  as 
possible;  if  experimental  data  are 
lacking,  the  basis  for  projected  impacts 
must  be  adequately  explained  and 
documented. 

(3)  Unique  geographic  estimates  of 
grower  impacts  per  acre  for  crop  yield, 
market  grade  or  quality,  revenues,  and 
production  costs.  These  estimates 
should  be  based  on  the  assumption  that 
the  growers  will  adopt  the  most  likely 
altemative(s).  Any  new  investment  costs 
associated  with  the  REI  should  be 
appropriately  annualized.  All  estimates 
should  be  sufficiently  documented  for 
items  such  as  current  crop  production 
budgets  and  comparative  efficacy/ 
performance  studies  for  alternative  pest 
control  practices.  Background 
information  such  as  five  previous  years 
of  data  associated  with  total  acres  grown 
or  harvested,  total  production/yield, 
farm  level  prices,  market  grades  and 
other  relevant  information  for  each 
unique  geographic  area  should  be 
provided  in  order  to  establish  a 
bn.seline. 

(4)  Aggregate  grower  level  impacts  on 
an  annual  basis  for  all  estimated 
impacted  acres  in  each  unique 
geographic  area.  Estimation  of  expected 
crop  price  changes,  if  any,  without  the 
exception  and  the  basis  for  these 
estimates. 

[5]  Estimation  of  any  other  significant 
e(  onomic  impacts  that  are  expected  if 
the  exception  is  not  granted.  Examples 


include  impacts  on  consumers  and 
foreign  trade,  regional  shifts  in 
commodity  production,  or  social/ 
community  effects  associated  with  Ioc.al 
employment  and  income. 

D.  Other  Valuable  Data  Solicited 

The  Agency  also  solicits  comment 
and  information  (including  scientific 
data,  where  available)  on  the  Agency's 
proposed  exception  and  on  several 
possible  modifications  to  the  proposed 
exception  that  the  Agency  is 
considering.  These  modifications 
include: 

(1)  Establishing  specific  criteria  for 
determining  whether  the  early-entry  is  a 
necessity  rather  than  a  convenience. 

(2)  Excluding  from  the  exception  all 
pestit:ides  with  the  signal  word 
DANGER  in  addition  to  (or  rather  than) 
those  with  "double  notification." 

E.  Applicability  of  Exceptions 

EPA  remains  convinced  that  routine 
entry  for  unlimited  time  periods  into 
areas  remaining  under  a  restricted-entry 
interval  should  not  be  allowed  except 
under  rare  circumstances.  Therefore,  if 
the  Agency  grants  a  special  exception 
for  irrigation  tasks,  it  intends,  to  the 
extent  feasible,  to  limit  the  exception  to 
situations  where  entry  during  the 
restricted-entry  interval  is  a  technical 
and  economic  necessity.  The  Agency 
seeks  comments  and  information  about: 

(1)  Criteria  limiting  the  exception  to 
situations  where  the  availability  of 
irrigation  water  is  unpredictable  or  the 
length  of  the  REI  exceeds  the  acceptable 
watering  interval  for  the  crop. 

(2)  Situations  where  entry  during  a 
re.stricted-entry  interval  is  an  ec  onomic 
necessity. 

(3)  Situations  where  entry  during  a 
restricted-entry  interval  is  a  technical 
necessity 

(4)  Other  possible  criteria  for  limiting 
an  exception  to  those  circumstances 
where  early  entry  is  unavoidable. 

(.5)  Excluding  double-notification 
pesticides  from  any  exception  it  may 
grant. 

(6)  Whether  to  exclude  all  products 
with  the  signal  word  DANGER  from  an\ 
exception  it  may  grant.  EPA  notes, 
however,  that  signal  words  are  based  on 
the  acute  toxicity  of  the  end-use 
(formulated)  product  by  any  route  of 
entry.  The  signal  word  would  not  reflec  t 
any  concerns  about  delayed  effects  or 
sensitization.  Furthermore,  a  D.\NGER 
signal  word  may  be  a  result  of  an 
irritating  "inert"  ingredient  in  the 
formulated  product  that  is  volatile  and 
thus  is  no  longer  present  beyond  4 
hours  after  the  application  is  ( omplele. 
Also,  the  DANGER  signal  word  may  be 
based  on  oral  or  inhalation  toxicitv. 


which  are  not  usually  a  concern  for 
exposures  to  residues  on  treated 
surfaces. 

(7)  Physical  activities  involved  in 
irrigation.  The  Age!icy's  proposed 
exception  would  allow  only  those 
irrigation  tasks  for  which  contact  with 
the  treated  surfaces  would  be  limited  to 
the  feet,  lower  legs,  hands,  and 
forearms.  These  tasks  would  include 
tasks  such  as  operating  irrigation  gates, 
adjusting  irrigation  valves,  and  checking 
for  or  unclogging  obstructions  in  areas 
with  low  crops  or  widely  spaced  rows. 
Carrying  irrigation  equipment  that  was 
in  the  treated  area  during  application  on 
one's  shoulder  or  against  one's  chest 
would  NOT  meet  these  criteria. 

Therefore,  the  Agency  solicits  .specific 
information  about  potential  worker 
exposure  to  pesticide  residues  during 
various  irrigation  activities.  inc;luding 
moving,  installing,  operating, 
inaintaining.  checking,  repairing,  and 
unclogging  irrigation  equipment.  The 
.Agency  also  .seeks  comment  and 
information  about  whether  the 
irrigation-related  tasks  that  would  be 
performed  if  the  exception  is  granted 
would  result  in  exposures  just  to  the 
feet,  lower  legs,  hands,  and  forearms,  or 
whether  many  such  tasks  would  result 
in  more  widespread  exposures  due  to 
contact  with  residues  on  medium  to  tall 
crops  or  on  residue-laden  irrigation 
(Hjuipment. 

(8)  Finally.  EPA  requests  comment  on 
whether  to  allow  employers  of  early- 
entry  irrigation  workers  to  choose 
whether  to  provide  the  PPE  specified  on 
the  pesticide  label  for  early  entry  or  the 
exception-based  PPE  (coveralls  plus 
chemical-resistant  gloves  and  footwear). 
For  any  toxicity  category  pe,sticide.  the 
label-specified  PPE  might  be  more 
protective,  because  it  might  include 
(overalls  over  other  work  attire  and/or 
(irotective  eyewear.  However,  since  the 
exposures  are  limited  to  the  feet,  lower 
legs,  hands,  and  forearms,  this  extra  PPE 
may  not  be  necessary.  Conversely,  the 
coveralls  plus  chemical-resrstant  gloves 
and  chemical-resi.stant  footwear  PPE  in 
the  proposed  exception  are  more 
protective  than  the  early-entry  PPE 
required  for  toxicity  III  and  I\'  (signal 
word  CAUTION)  pesticides,  where 
chemical-resistant  footwear  is  not 
required  (labels  will  require  i:overalls. 
chemical-resistant  gloves,  shoes,  and 
socks).  EPA  reque.sts  i:omment  on 
whether  to  require  chemical-resistant 
footwear  for  all  irrigation  workers  under 
this  exception,  because  of  the  long 
period  of  potential  exposure.  The 
Agency  did  not  include  protective 
eyewear  in  the  proposed  exception, 
since  exposure  is  limited  to  feet,  lower 
legs,  hands,  and  forearms.  Also  many 


pesticides  that  are  highly  irritating  to 
skin  (and  are  excluded  from  this 
exception)  are  also  highly  irritating  to 
the  eyes.  Therefore,  many  of  the 
products  most  irritating  to  the  eyes  also 
will  be  excluded  from  the  exception. 
However,  EPA  solicits  comment  on 
whether  protective  eyewear  should  be 
included  in  the  minimum  PPE 
requirement  for  early-entry  irrigation 
workers  under  any  exception  due  to 
concern  about  workers  rubbing  or 
wiping  residues  into  their  eyes  from 
hands,  gloves,  or  sleeves. 

VI.  Public  Docket  and  Electronic 
Comments 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  "OPP- 
2,50098'  (including  comments  and  data 
submitted  elet;tronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as 
confidential  business  information  (CBI). 
is  available  for  inspection  from  8  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  CM 
#2.  1921  Jefferson  Davis  Highway. 
Arlington,  VA.  Written  comments 
should  be  mailed  to;  Public  Re.sponse 
and  Program  Resources  Branch.  Field 
Operations  Division  (750RC)  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agencv.  401  M  St..  SW.. 
Washington.  DC  20460. 

As  part  of  an  interageiu:y 
".streamlining"  initiative.  EPA  is 
experimenting  with  submission  of 
public  comments  on  selected  Federal 
Register  actions  electronically  through 
the  Internet  in  addition  to  accepting 
comments  in  traditional  written  form 
This  propo.sed  exception  is  one  of  the 
actions  .selected  by  EPA  for  this 
experiment.  From  the  experiment,  EP.^ 
will  learn  how  electronic  commenting 
works,  and  any  problems  that  arise  can 
be  addressed  before  EPA  adopts 
electronic  commenting  more  broadly  in 
its  rulemaking  activities.  Electronic 
commenting  through  posting  to  the  EPA 
Bulletin  Board  or  through  the  Internet 
using  the  Li.stSer\e  function  raise  some 
novel  issues  that  are  discussed  below  in 
this  Unit. 

To  submit  electronic  comments, 
persons  can  either  "subscribe"  to  the 
Internet  ListServe  application  or  "post" 
t:omnients  to  the  EPA  Bulletin  Board.  To 
"Subscribe"  to  the  Internet  ListServe 
application  for  this  proposed  exception, 
send  an  e-mail  message  to: 


listserver@unixmail.rtpnc.epa.gov  that 
says  "Subscribe  RIN-2070-AC69  <first 
name>  <last  name>."  Once  you  are 
subscribed  to  the  ListServe.  comments 
should  be  sent  to:  RIN-2070- 
AC69@unixmail.rtpnc.epa.gov.  All 
comments  and  data  in  electronic  form 
should  be  identified  by  the  docket 
number  OPP-250098  since  all  five 
documents  in  this  separate  part  provide 
the  same  eletironic  address. 

For  online  viewing  of  submissions 
and  posting  of  comments,  the  public 
access  EPA  Bulletin  Board  is  also 
available  by  dialing  202^88-3671. 
enter  selection  "DMAIL."  user  name 
"BB— USER"  or  919-.541-4642,  enter 
selection  "MAIL,"  user  name  "BB — 
USER."  When  dialing  the  EPA  Bulletin 
Board  type  <Retum>  at  the  opening 
message.  When  the  "Notes"  prompt 
appears,  type  "open  RIN-  2()70-.^C69" 
to  access  the  posted  messages  for  this 
document.  To  get  a  listing  of  all  files, 
type  "dir/all"  at  the  prompt  line. 
Electronic  comments  can  al.so  be  sent 
directly  to  EPA  at: 

D<)f.ket-OPPT.S<9iepamail.epa  j;nv 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  To  obtain  further 
information  on  the  electronic  comment 
process,  or  on  submitting  (  omments  on 
this  proposed  exception  electronically 
through  the  EPA  Bulletin  Board  or  the 
Internet  ListServe,  please  contact  John 
A.  Richards  (Telephone:  202-260-22,53: 
FAX:  202-260-3884;  Internet: 
richards.john@epamail.epa.gov). 

Persons  who  comment  on  this 
proposed  rule,  and  those  who  view 
comments  electronically,  should  be 
aware  that  this  experimental  electronic 
commenting  is  administered  on  a 
completely  public  system.  Therefore, 
any  personal  information  included  in 
comments  and  the  electronic  mail 
addresses  of  those  who  make  comments 
elet:tronica!!y  are  automatic  ally 
available  to  anyone  else  who  views  the 
c:omments.  Similarly,  since  all 
elet;tronic  comments  are  available  lo  all 
users,  comm.enters  should  not  submit 
electronically  any  information  which 
they  believe  to  be  CBI.  Such  information 
should  be  submitted  only  direc:tly  to 
EP.^  in  writing  as  described  earlier  in 
this  Unit. 

Commenters  and  others  outside  F;F.^ 
may  choose  to  comment  on  the 
comments  submitted  bv  others  using  the 
RIN-2n70-.\CG9  ListSer\'e  or  the  EPA 
Bulletin  Board.  If  they  do  so.  those 
comments  as  well  will  become  part  of 
EPA's  record  for  this  rulemaking. 
Persons  outside  EPA  wishing  to  discuss 
(  omments  with  commenters  or 
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If  it  chooses  to  respond  officially  to 
electronic  comments  on  this  proposed 
rule,  EPA  will  do  so  either  in  a  notice 
in  the  Federal  Register  or  in  a  response 
to  comments  document  placed  in  the 
rulemaking  record  for  this  proposed 
rule.  EPA  will  not  respond  to 
commenters  electronically  other  than  to 
seek  clarification  of  electronic 
comments  that  may  be  garbled  in 
transmission  or  conversion  to  printed, 
paper  form  as  discussed  above.  Any 
communications  from  EPA  employees 
to  electronic  commenters,  other  than 
those  described  in  this  paragraph,  either 
through  Internet  or  otherwise  are  not 
official  responses  from  EPA. 

VII.  Agency  Decision  on  Proposed 
Exception 

EPA  will  publish  in  the  Federal 
Register  its  decision  whether  to  grant 
the  requests  for  exception,  as  well  as  its 
final  decision  on  a  national  exception. 
EPA  will  base  its  decision  on  whether 
the  benefits  of  the  exceptions  outweigh 
the  costs,  including  the  value  of  the 
health  risks  attributable  to  the 
ex(  option.  An  exception  may  be 
withdrawn  by  the  Agency  at  any  time  if 
the  Agency  receives  poisoning 
information  or  other  data  that  indicate 
that  the  health  risks  imposed  by  the 
early-entry  exception  are  unacceptable 
or  if  the  Agency  receives  other 
information  that  indicates  that  the 
exception  is  no  longer  necessary  or 
prudent. 

List  of  Subjects 

Administrative  practice  and 
procedure,  Labeling,  Occupational 
safety  and  health.  Pesticides  and  pests. 

Dated:  January  3,  1995 

Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention. 
Pesticides  and  Toxic  Substances. 
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40  CFR  Part  170 
[OPP-250101;  FRL^930-4] 

Exceptions  to  Worker  Protection 
Standard  Early  Entry  Restrictions: 
Limited  Contact  Activities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  exceptions  to  rule: 
request  for  comment. 

SUMMARY:  EPA  is  proposing  an 
exception  to  the  Worker  Protection 
Standard  for  Agricultural  Pesticides 
(WPS),  that  would  allow,  under 


specified  conditions,  workers  to  perform 
early  entry  limited  contact  tasks  lor  up 
to  3  hours  per  day  during  a  restricted 
entry  interval  (REI).  Early  entry  is  entrv  ■ 
into  a  pesticide-treated  area  before  the 
expiration  of  the  REI. 

DATES:  Comments,  data,  or  evidence 
should  be  submitted  on  or  before 
February  27,  1995.  EPA  does  not  intend 
to  extend  this  comment  period. 

ADDRESSES:  Comments  identified  by  the 
document  control  number  OPP-  2.i()101 
should  be  submitted  in  triplicate  by 
mail  to:  Public  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Prote(  tion 
Agency,  401  M  St.,  SW.,  Washington 
DC  20460.  All  written  comments  filed 
pursuant  to  this  notice  will  be  avnilalilf 
for  public  inspection  in  Room  11. '12. 
Crystal  Mull  #2,  1921  Jefferson  Da\is 
Highway,  Arlington,  VA.  (703)  [Wn- 
.580.T.  from  8:00  a.m.  to  4:.^0  p.m. 
Monday  thru  Friday  except  U'g.i! 
holidays. 

Comments  and  data  may  also  he 
submitted  elet:tronically  by  any  of  three 
different  mechanisms:  by  sending 
electronic  mail  (e-mail)  to:  Doc  knt- 
OPPTS@epamail.epa.gov:  by  siruiiiii:  .i 
"Subscribe"  message  to 
listserver@unixmail.rtpnc.epa.i;ov  ami 
once  subscribed,  send  vour  comments  u> 
RJN-2070-AC69;  or  through  the  EPA 
Electronic  Bulletin  Board  by  dialing 
202-488-3671,  enter  selection 
"DMAIL,"  user  name  "BB— I'SER"  or 
919- .541-4642,  enter  selection  "MAIL, 
user  name  "BB — USER."  Comments  and 
data  will  also  be  accepted  on  disks  in 
WordPerfect  in  5.1  file  format  or  A.SCIi 
file  format.  Electronic  comments  nuist 
be  submitted  as  an  ASCII  file  avoiding 
the  ii.se  of  special  characters  and  any 
form  of  encryption.  All  comments  and 
data  in  electronic  form  must  be 
identified  by  the  docket  number  OPP- 
250101  since  all  five  documents  in  this 
separate  part  provide  the  same 
electronic  address.  No  CBI  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  propo.sed  rule,  but  not 
the  record,  may  be  viewed  or  new 
comments  filed  online  at  m.any  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  in  unit  VI.  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cathy  Kronopolus,  Certification. 
Training  and  Occupational  Safety 
Branch  (7506C),  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460,  (703)  305-7371 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

Sei;tion  170.112(e)  of  the  Worker 
Protection  Standard  for  Agricultural 
Pesticides  (WPS)  (40  CFR  part  170). 
published  at  57  FR  38102  (August  21. 
1992),  provides  the  pro<;edure  for 
considering  exceptions  to  the  WPS 
provision  that  limits  early  entry  during 
a  restricted  entr>-  interval  (REI)  to 
perform  agricultural  tasks.  EPA  has 
received  a  request  for  exception  to  the 
early  entr>'  limitations  for  performing 
limited  contact  tasks  from  the  National 
Association  of  State  Departments  of 
Agriculture  (NASDA).  EPA  is 
considering  a  national  exception  to  the 
WPS  early  entrv'  restrictions  for 
performing  limited  contact  tasks.  The 
purpose  of  this  Notice  is  to  solicit 
further  information  and  comment  to 
assist  EPA  in  determining  whether  the 
conditions  of  entry  under  the  proposed 
exception  would  pose  unreasonable 
risks  to  workers  performing  the 
permitted  limited  contad  tasks  during  a 
restricted  entry  interval.  In  addition, 
EPA  solicits  further  information  about 
the  economic  impact  of  granting  or  not 
granting  the  proposed  exception. 

This  proposed  WPS  rule  amendment 
is  one  of  a  series  of  Agency  actions  in 
response  to  concerns  raised  since 
publication  of  the  final  nile  in  August 
1992  by  those  interested  in  and  affected 
by  the  rule.  In  addition  to  this  proposed 
amendment,  EPA  is  publishing  four 
other  notices  soliciting  public  comment 
on  concerns  raised  by  various  affe<;ted 
parties.  Other  actions  EPA  is 
considering  include:  (1)  modification  to 
the  worker  training  requirements:  (2) 
exceptions  to  early  entry  restrictions  for 
irrigation  activities;  (3)  reduced 
restricted  entry  intervals  (REIs)  for  low 
risk  pesticides;  and  (4)  requirements  for 
crop  advisors.  The  Agency  is  interested 
in  receiving  comments  on  all  options 
and  questions  presented. 

A.  Worker  Protection  Standard 

The  Worker  Protedion  Standard 
(WPS)  promulgated  at  57  FR  38102. 
August  21,  1992.  is  intended  to  reduce 
the  risk  of  pesticide  exposure  and 
related  poisonings  and  injuries  among 
agricultural  workers  and  pesticide 
handlers.  The  WPS  includes  provisions 
to:  (1)  eliminate  or  reduce  exposure  to 
pesticides;  (2)  mitigate  exposures  that 
occur;  and  (3)  inform  employees  about 
the  hazards  of  pesticides.  Provisions  to 
reduce  exposure  include  application 
restrictions,  use  of  personal  protective 
equipment  (PPE),  and  entn,'  restrictions. 


B.  Entry  Ffstrirtions 

Agricultural  workers,  in  general,  are 
prohibited  from  entering  a  pesticide- 
treated  area  during  the  restricted  entrv 
interval  (REI)  spei:ified  on  the  product 
labeling.  REIs  are  the  time  period  after 
the  end  of  the  pesticide  application 
during  which  entry  into  the  pesticide 
treated  area  is  restricted.  In  the  absence 
of  pesticide-spe<;ific  REIs,  the  WPS 
establishes  a  range  of  interim  REIs,  from 
12  to  72  hours,  depending  upon  the 
toxicity  of  the  active  ingredient(s)  and 
other  factors. 

C.  Exceptions  to  Entry  Restrictions 

The  WI'S  contains  exceptions  to  the 
general  prohibiUons  against  workers 
entering  a  pesticide-treated  area  during 
the  REI.  The  exception  provisions  of 
§170.112  permit  entr>-  into  the  treated 
area  during  the  REI  (i.e.  early  entry) 
under  specified  conditions  to  perform 
tasks  that  result  in  contact  with  treated 
surfaces: 

(1)  Short  term  tasks.  Section 
170.112(c)  permits  exceptions  to  the 
general  prohibition  on  work  in  treated 
areas  during  REIs  for  short-term  tasks, 
with  adequate  PPE.  decontamination, 
and  exposure  time  limits. 

(2)  Agricultural  emergencies.  Section 
170.112(d)  permits  exceptions  to  the 
prohibition  against  entrj-  into  treated 
areas  during  REIs  for  agricultural 
emergencies.  The  WPS  permits  early 
entry  by  workers  to  perform  tasks  while 
wearing  early-entrv  PPE,  and  w  ithout 
time  limits,  in  response  to  an 
agricultural  emergency. 

(3)  EPA-approved  exception.  Section 
170.112(e)  permits  exceptions  to  the 
prohibition  on  work  in  treated  areas 
during  REIs  w  hen  EPA  has  approved  a 
special  e.xception.  Case-by-case 
exceptions  may  be  granted  if  affected 
persons  or  organizations  persuade  EP.^ 
that  the  benefits  of  the  exception 
outweigh  the  risks  associated  with  the 
exception. 

In  addition,  §170.1 12(b)  establishes 
an  exception  for  activities  where  no 
contact  with  treated  surfaces  will  occur 
Under  this  provision,  often  referred  to 
as  "no  contact"  entr\-.  workers  are 
allowed  unlimited  entrv-  into  pesticide- 
treated  areas  before  the  expiration  of  the 
REI  without  personal  protective 
equipment  when  no  contact  with 
pesticide  residues  on  treated  surfaces  or 
in  soil,  water,  or  air  will  occur. 

H.  Request  for  Kxception  and 
Supporting  Evidence 

In  a  July  8. 1994  petition  for 
rulemaking.  NASD.^  requested  that  EPA 
reduce  WPS  requirements  for  low 
contact  work  during  the  REI.  In 


particular.  NASDA  asked  for  limited 
PPE  for  low  contact  activities,  consislin|4 
of  coveralls,  chemical-resistant  gloves, 
and  footwear,  and  a  'somewhat  longer 
period  than  the  one-hour  in  twenty-four 
hour  period  currently  allowed  by  the 
exception  for  short-term  activities." 

In  a  subsequent  meeting  with  EPA  (»ii 
low  contact  activities.  NASD.\ 
suggested  defining  low  contact  as 
follows: 

Low  Lontac:t  means  a  task  reldted  to  th»- 
production  of  agricultural  plants  that  resultN 
in  minimal  biKiy  exposure.  Personal 
protet  live  fjquipment  cannot  t>e  us<>d  to 
achieve  low  contact  status  for  purpos<^s  oi 
this  definition,  but  rather  the  level  of  ( ontai  t 
must  be  inherent  in  the  nature  of  the  task 
performed.  The  task  must  also  meet  one  of 
the  following: 

(1)  Results  in  only  incidental  worker  Uxiv 
contact  with  treated  surfaces  due  to  the  stagi' 
of  growth  (seedlings)  or  nature  of  the  crop 
(size  of  plants),  the  way  the;  task  is  perfonrii-il 
(use  of  long  bundled  tools  or  op-rator 
placement  on  equipment),  or  the  way  tiie 
pesticide  was  applied  (soil  incorporated! 

(2)  Is  a  ver\-  short-term  task,  involving 
worker  t)ody  contact  with  treated  surfaces 
that  are  of  only  a  few  minutes'  duration  anil 
which  CKC  ur  at  widely  separated  intervals 

This  proposed  definition  was 
developed  with  the  help  of  the 
American  Association  of  Pesticidt? 
Control  Officials  (AAPCO). 

N.\SDA  also  provided  EPA  with  lists 
of  tasks  that  they  assert  could  require 
entn.-  into  treated  areas  during  an  RIJ. 
and  proposed  that  allowance  for  the 
accomplishment  of  these  tasks  be 
covered  under  any  definition  of  low 
contact'.  The  lists  of  propo.sed  low  or 
limited  contact  activities  were  provided 
to  NASD.A  by  state  pesticide  regulatory 
agencies.  In  reviewing  the  lists  of  tasks. 
EP.A  found:  (1)  many  of  the  tasks  may 
already  be  allowed  under  the  exception 
for  activities  with  no  contac;t  set  out  in 
§170.112(b).  (2)  other  tasks  wen; 
identified  as  clearly  hand  labor  tasks  or 
handler  tasks  that  could  result  in 
substantial  contaci  with  pestic:ide 
treated  surfaces,  (3)  many  tasks  were 
irrigation-related  activities,  whic  h  EPA 
is  addressing  in  a  separate  exception 
proposal,  and  (4)  some  were  non-hand 
labor  tasks  that  could,  in  some 
circumstances,  be  accomplished  w  itli 
minimal  contact  with  pesticide  residues 
on  treated  plants,  soil,  and  otlM-r 
surfaces,  depending  on  how  the  task 
was  performed. 

III.  EPA's  Exception  Pniposal 

A.  Background 

NASDA's  memljership  includes  state 
Departments  of  Agriculture,  the  state 
agencies  that,  in  most  in.stan«:es.  an; 
responsible  for  enfoniing  the  WP.S.  EP.\ 
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(1)  The  information  collected  from 
weather  monitoring  equipment  is  often 
critical  for  the  successful 
implementation  of  integrated  pest 
management  and  agricultural 
production  (e.g.,  rainfall  amounts, 
degree  days).  Weather  information  is 
used  to  schedule  pesticide  and 
irrigation  applications,  and  it  may  be 
necessary  to  enter  the  treated  area 
during  an  REI  to  collect  the  information. 
Weather  equipment  may  be  stationed  in 
more  than  one  location  around  a  large 
treated  area,  and  it  may  take  longer  than 
1  hour  for  the  worker  to  walk  to  each 
site  to  complete  the  information 
collection.  The  worker  must  walk 
through  the  treated  area,  but  all  of  the 
treated  plants  are  well  below  knee- 
height  and/or  are  sufficiently  spaced 
apart  so  that  the  task  may  be 
accomplished  in  a  manner  that  results 
in  minimal  contact  with  treated 
surfaces,  and  such  contact  is  only  to 
lower  arms,  hands,  lower  legs,  and  feet. 

(2)  On  occasion,  unanticipated  repairs 
must  be  made  to  non-application  field 
equipment  while  in  the  treated  area 
during  an  REI.  The  immediate  repair  of 
the  non-application  field  equipment  is 
ne<;essary  and  important  to  crop 
production.  The  nature  of  the 
breakdown,  and/or  the  size  of  the 
equipment  may  hinder  the  removal  of 
the  equipment  from  the  treated  field  for 
repair,  and  the  repair  may  not  be  able 

to  be  completed  within  an  hour. 

The  proposed  exception  specifically 
excludes  pesticides  whose  labeling 
requires  "double  notification",  i.e..  the 
labeling  requires  both  the  posting  of 
treated  areas  and  oral  notification  to 
workers.  EPA  requires  double 
notification  for  a  pesticide  when 
exposure  —  for  example,  contact  with 
treated  surfaces  —  has  the  potential  to 
cause  acute  illness  or  injury.  For 
pesticides  that  contain  double 


notification  requirements  on  their 
labeling,  the  short-term  (1  hour  per 
worker  per  day)  exception  at  40  CFR 
170.112(c)  and  PPE  requirements  would 
still  apply.  For  the  convenience  of 
commenters,  the  following  Appendix  A 
lists  the  active  ingredients  subject  to 
WPS  that  may  be  subject  to  the  double 
notification  requirement. 

Appendix  A 

Worker  Protection  Standard  "Double 
Notification  "  Active  Ingredient  List 

Please  note  that  Appendix  A  (From 
PR  Notice  93-7,  Appendix  3-A)  is 
incomplete  in  several  respects:  first,  it 
does  not  contain  the  active  ingredients 
in  products  already  bearing  mandatory 
posting  requirements  prior  to  adoption 
of  the  WPS  and  that  must  be  retained 
under  WPS;  second,  it  may  contain  a 
few  active  ingredients  that  will  be  found 
to  not  require  double  notification  upon 
further  EPA  review  (such  as 
reregistration).  and  third,  active 
ingredients  requiring  double 
notification  may  be  added  during 
reregistration  or  other  Agency  action. 
Nonetheless,  EPA  believes  that  this  list 
contains  the  bulk  of  the  active 
ingredients  subject  to  double 
notification.  These  listed  pesticides 
contain  an  active  ingredient  categorized 
as  highly  toxic  when  absorbed  through 
the  skin  (acute  dermal  toxicity),  or  as 
highly  irritating  (corrosive)  when  it 
contacts  the  skin,  or  otherwise  is 
considered  by  EPA  as  high  risk  to 
workers.  In  addition,  the  exception 
excludes  pesticides  whose  labels 
prohibit  any  person  from  entering 
during  the  REI.  In  other  words,  the  label 
does  not  allow  the  use  of  the  exceptions 
set  out  in  §170.112. 


COMMON  NAME 


difjiethylcocoamine 
salt  


CHEMICAL 
CODE 

CAS  NUMBER 

098301 

116-06-3 

110801 

1646-88-4 

006801 

7778-39-4 

007001 

1327-53-3 

090601 

1563-66-2 

098801 

2536-31-4 

081501 

76-06-2 

025601 

1317-39-1 

032501 

298-04-4 

044301 

2439-10-3 

038905 

038903 

129-67-9 

099801 

16672-87-0 

COMMON  NAME 


ethoprop 

fonofos  

(s)-(+)-lactic  acid  . 
metam-sodium  .... 
methamidophos ... 
methyl  bromide  ... 
methyl  parathlon  . 

mevinphos 

nicotine 

paraquat 

parathion  

phorate  

profenofos  

propargite  

sabadilla  alkaloids 

sulfotepp 

sulfuric  acid  

sulprofos 

tefluthrin  

tertxifos  

TPTH 


CHEMICAL 
CODE 


041101 

041701 

128929 

039003 

101201 

053201 

053501 

015801 

056702 

061601 

057501 

057201 

111401 

097601 

002201 

079501 

078001 

111501 

128912 

105001 

083601 


CAS  NUMBER 


13194-48^ 

944-22-9 

79-33-4 

137-J2-8 

10265-92-C 

74-83-9 

298-00-0 

7786-34-7 

54-11-5 

1910-42-5 

56-38-2 

298-02-2 

41198-08-7 

2312-35-8 

8051-02-3 

3689-24-5 

7654-939 

35-5.00-43-2 

79538-32-2 

13071-79-9 

76-87-9 


EPA  is  proposing  to  establish  a 
reduced  set  of  PPE  for  limited  contact 
tasks,  although  the  worker  may  wear  the 
PPE  specified  on  the  label  even  if  the 
early  entry  PPE  specified  on  the  label  is 
less  restrictive  than  the  reduced  set. 
Ba.sed  on  the  limitations  in  the 
exception.  EPA  expects  that  contact  will 
not  be  significant  and  a  reduced  set  of 
PPE  will  be  adequate. 

EPA  is  proposing  to  limit  the 
(ixception  to  24  months  (2  years),  and  to 
review  and  revise  the  terms  of  the 
exception  as  appropriate  based  upon 
experience  during  that  2  years. 

C.  Proposed  Terms  of  Exception 

EPA  is  proposing  an  exception  to  the 
early  entry  restriction  for  limited 
contact  tasks,  and  is  considering  the 
following  definition  for  "limited  contact 
task': 

"For  the  purposes  of  this  exception, 
the  term  'limited  contact  task"  means  a 
non-hand  labor  task  that  is  performed 
by  workers  that  results  in  minimal 
contact  with  treated  surfaces  (including 
but  not  limited  to  .soil,  water,  air, 
surfaces  of  plants,  and  equipment),  and 
where  such  contact  with  treated 
surfaces  is  limited  to  the  forearms, 
hands,  lower  legs,  and  feet." 

Under  the  proposed  exception,  a 
worker  may  enter  a  treated  art?a  during 
a  restricted  entry  interval  to  perform  a 
limited  contact  task  if  the  agricultural 


employer  ensures  that  the  following 
requirements  are  met: 

(1)  The  pesticide  product  does  not 
have  a  statement  in  the  pesticide 
product  labeling  requiring  both  the 
posting  of  treated  areas  and  oral 
notification  to  workers  ("double 
notification"),  or  a  restriction 
prohibiting  any  person,  other  than  an 
appropriately  trained  and  equipped 
handler,  from  entering  during  the 
restricted  entr\  inter\'al. 

(2)  No  hand  labor  activity  is 
performed. 

(.1)  The  time  in  a  treated  area  under 
a  restricted  entry  interval  for  any  worker 
does  not  exceed  3  hours  in  any  24  hour 
period. 

(4)  The  personal  protective  equipment 
for  early  entry  must  be  provided  to  the 
worker  by  the  agricultural  employer  for 
all  tasks.  Such  personal  protective 
equipment  shall  either:  (a)  conform  with 
the  label  requirements  for  early  entry 
PPE;  or  (b)  consist  of  coveralls,  chemical 
resistant  gloves,  socks,  and  chemical 
resistant  footwear.  In  either  case,  the 
PPE  must  conform  to  the  standards  set 
out  in  §170.1 12(c)(4)(i)  through  (x). 

(."))  Workers  are  notified  verbally, 
before  such  workers  enter  a  treated  area, 
that  the  establishment  is  relying  on  this 
exception  to  allow  workers  to  enter 
treated  areas  to  perform  limited  contaci 
tasks. 


(H)  The  task  cannot  be  delayed  until 
after  the  expiration  of  the  restriited 
entry  interval,  or  the  pesticide 
application  could  not  be  delayed  until 
the  task  was  completed. 

(7)  For  all  limited  contact  tasks,  thf 
rt;quirements  of  §170.1 12(c)(3) -('Dan- 
met.  These  are  WPS  requirements  for  .ill 
early  entry  situations  that  involve 
contact  with  treated  surfaces,  and 
include  (a)  a  prohibition  against  entr\       . 
during  the  finst  4  hours,  and  until 
applicable  ventilation  criteria  have  been 
met,  and  until  any  label  specified 
inhalation  exposure  level  has  h  •►  ;i 
reached,  (b)  informing  workers  ol  safetv 
information  on  the  product  labeling,  (c) 
provision,  proper  management,  and  can* 
of  personal  protective  equipment,  (d) 
heat-relafed  illness  prevention,  (e) 
requirements  for  decontamination 
facilities,  and  (f)  prohibition  on  takiuv; 
personal  protective  equipment  home. 

IV.  Options  Considered 

EPA  considered  including  hand  labor 
tasks  in  this  exception,  but  determined 
that  hand  labor  tasks  could  not  be 
performed  with  limited  contact.  The 
VVPS  defines  hand  labor  as  any 
agricultural  activity  performed  by  hand 
or  with  hand  tools  that  causes  a  worker 
to  have  substantial  contact  with  surfaces 
(such  as  plants,  plant  parts,  or  soil)  that 
m.av  contain  pesticide  residues.  These 
acti\  ities  include,  but  are  not  limited  tn. 
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harvesting,  detasseling,  thinning, 
weeding,  topping,  planting,  sucker 
removal,  pruning,  disbudding,  roguing, 
and  packin  ;  produce  into  containers  in 
the  field.  H  ind  labor  does  not  include 
operating,  noving.  or  repairing 
irrigation  o   watering  equipment  or 
performing  the  tasks  of  crop  advisors. 
Hand  labor  tasks  involve  substantial 
contact  and  are  by  nature  high  exposure 
scenarios  and  potentially  high  risk. 

EPA  cons  idered  eliminating  the  PPE 
requiremeni  for  coveralls,  but  has 
several  con  ;ems  about  eliminating  this 
requiremeni.  Under  §170. 112(c).  early 
entry  vvork(  rs  are  required  to  remove 
PPE  before  ;oing  home  and  may  not 
take  it  horn  ;.  If  only  long  sleeved  shirts 
and  long  pa  nts  are  worn,  it  may  not  be 
possible  foi  workers  to  remove  their 
work  cloth(  s  when  they  leave  the 


treated  area , 


decided  nol 
for  eyewear 
at  this  time 
limited  con 


requiremen 
performed 
of non- 
arise.  but 
EPA  beli 
equipment 
significant 
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occur  infrec 
may  be  able 
almost  no 
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some  PPE  i 
protection 
the  range 
repair 
limited 
pesticides 


JMI 


enter  their  vehicles,  and 


return  horn  i.  This  could  result  in 
contaminat  on  of  the  vehicles  from  their 
clothing,  causing  an  increased  exposure 
risk  to  pote  itially  toxic  pesticide 
residues  foi  all  vehicle  occupants. 
Additional!  I/.  EPA  believes  that 
coveralls  w  1!  assure  greater  risk 
reduction  fdr  workers  since  the  WPS 
requires  agi  icultural  employers  to 
assure  propsr  handling,  care  and 
maintenance  of  these  items.  There  is  no 
such  requirjment  for  personal  clothing. 

EPA  considered  requiring  that 
protective  €  yewear  be  included  in  the 
minimum  F  PE  requirement  if  required 
on  the  product  labeling  for  early  entry 

e  of  (  oncem  about  workers 
rubbing  or  i  wiping  residues  into  their 
eyes  from  hands,  gloves,  or  sleeves.  EPA 
to  propose  a  requirement 
as  part  of  the  minimal  set 
oecause  the  performance  of 
act  tasks  should  result  in 
minimal  worker  contact  with  treated 
surfaces. 

EPA  considered  eliminating  PPE 
s  for  tasks  that  must  be 
.'hen  unanticipated  repairs 
appl. cation  field  equipment 

re  iected  this  option  because 
iev4s  that  in  some  instances 
epair  could  result  in 
xposure.  Unanticipated 
epairs  would  be  expected  to 
uently.  and  some  repairs 
to  be  performed  with 
cbntact  to  treated  surfaces, 
continues  to  be  concerned  that 

needed  to  provide  adequate 

all  worker  activities  given 

nature  of  equipment 

tasks  and  the  potential  for  even 

exppsure  to  highly  toxic 


Dri 
ai  d 


V.  Comments  Solicited 

EPA  is  interested  in  a  full  range  of 
comments  and  information  on  the 
proposed  exception  and  on  the 
exception  options  presented,  and  is 
providing  45  days  for  the  submission  of 
comments. 

1.  Need  for  an  exception.  EPA  solicits 
comment  on  whether  early  entry  for 
limited  contact  activities  is  neces.sary. 
Specifically,  EPA  requests  comments  on 
why  specific  limited  contact  tasks  could 
not  normally  be  delayed  until  the 
expiration  of  the  REI.  or  why  the 
application  could  not  be  delayed  until 
the  tasks  are  completed.  EPA  requests 
comments  on  why  alternative  practices 
would  not  be  technically  or  financially 
viable  (such  as  placing  beehives  and 
weather  monitoring  stations  outside 
areas  normally  treated  with  pesticidss). 
EPA  also  requests  comments  on  the 
economic  impacts  on  agricultural 
employers  if  they  cannot  enter  the 
treated  area  during  the  REI  for  limited 
contact  activities.  Commenters  should 
be  task  specific  in  their  response. 

EPA  requests  information  on  the 
expected  costs  in  terms  of  decreased 
yield,  grade  or  quality  or  other 
economic  cost  as  a  result  of  being 
unable  to  perform  some  tasks  during  an 
REI.  In  addition.  EPA  requests 
information  on  the  frequency  of  tasks 
that  must  be  done  during  an  REI  and  the 
amount  of  time  required  to  complete 
those  tasks  per  occurrence  and  per 
agricultural  establishment  for  a  typical 
growing  season. 

2.  Definition  of  "limited  contact". 
EPA  requests  specific  comments  on  the 
proposed  definition  of  "limited  contact 
tasks'.  EPA  is  particularly  concerned 
about  defining  limited  contact  activities 
in  a  way  that  may  inadvertently  result 
in  unnecessary  routine  early  entry, 
which  may  increa.se  risk  to  workers. 
Does  the  proposed  definition  encompass 
tasks  or  activities  that  are  inherently 
high  risk?  Are  there  non-hand  labor 
activities  that  should  be  covered  by  the 
exception  but  do  not  fall  under  the 
definition  as  proposed?  EPA  also 
requests  information  on  whether  worker 
exposures  for  the  tasks  that  fall  within 
the  proposed  exception  could 
reasonably  be  limited  to  lower  legs  and 
feet,  hands  and  forearms,  or  if  greater 
exposure  would  result  due  to  the  nature 
of  the  activity. 

EPA  also  solicits  comments  on 
whether  there  are  hand  labor  tasks  that 
must  be  done  during  the  REI.  and 
whether  these  tasks  can  be 
accomplished  without  subjecting 
workers  to  substantial  contact. 

3.  Safety  and  feasibility  factors.  EPA 
requests  information  on  the  safety  and 


feasibility  of  a  limited  contact 
exception.  Information  should  include, 
at  minimum,  the  feasibility  of 
performing  the  limited  contact  activity 
while  wearing  PPE;  means  of  mitigating 
heat  stress  concerns;  the  cumulative 
amount  of  time  required,  per  worker, 
per  day  for  necessary  limited  contact 
activities;  any  sugge.sted  methods  of 
reducing  the  worker's  exposure  for  a 
given  task;  and  any  other  alternative 
practices,  such  as  mechanical  devices 
that  reduce  workers'  exposure  to  treated 
surfaces.  The  information  should 
describe  the  costs  (time  and  materials) 
of  providing  the  protective  measures  in 
the  terms  of  the  proposed  exception. 
.     4.  Duration  of  exposure.  Because 
exposure  is  determined  both  by  the 
amount  and  the  duration  of  contact  with 
pesticides,  EPA  proposes  to  limit  the 
total  amount  of  time  in  treated  areas  to 
perform  limited  contact  tasks  to  3  hours 
per  worker  per  day.  EPA  believes  most 
limited  contact  activities  can  be 
completed  in  significantly  less  than  3 
hours,  but  certain  circumstances  may 
exist  that  would  necessitate  more  than 
3  cumulative  hours  of  early  entry.  EPA 
requests  comment  on  whether  3  hours  is 
adequate,  or  if  some  amount  of  time  less 
than  3  hours  would  be  sufficient. 

5.  Exclusion  of  "double  notification" 
EPA  requests  comments  on  the 
exclusion  of  double  notification 
pesticides  from  this  proposed  exception. 
What  impact,  if  any,  on  agricultural 
growers  might  result  if  double 
notification  pesticides  were  to  be 
excluded  from  the  limited  contact 
exception?  Will  the  exclusion  of  double 
notification  pesticides  from  the 
exception  sufficiently  reduce  risk  to 
workers?  EPA  also  requests  information 
on  pesticide-related  worker  injuries  or 
illnesses  as  a  result  of  performing  the 
types  of  tasks  that  would  fall  under  this 
proposed  limited  contact  exception. 

6.  PPE  requirements.  EPA  solicits 
comments  on  the  risks  and  benefits  for 
the  PPE  options  under  a  limited  contact 
exception.  Is  PPE  feasible  for  workers 
performing  limited  contact  tasks,  and  to 
what  extent  is  PPE  necessary  to  reduce  - 
worker  risk  for  different  tasks? 

EPA  specifically  requests  information 
on  whether  protective  eyewear  should 
be  included  in  the  minimum  PPE 
requirement  if  required  on  the  product 
labeling  for  early  entry  because  of 
concern  about  workers  rubbing  or 
wiping  residues  into  their  eyes  from 
hands,  gloves,  or  sleeves. 

EPA  is  interested  in  any  information 
concerning  whether  there  are  certain 
limited  contact  tasks  (such  as  repair  of 
non-application  equipment  and  frost 
protection  tasks)  and  early  entr>' 
situations  (such  as  entry  into  fields  that 


have  been  treated  with  toxicity  category 
IV  pesticides)  that  may  not  require  the 
use  of  PPE.  or  may  allow  the  use  of  a 
reduced  set  of  PPE  (  e.g..  only 
waterproof  gloves  and  chemical 
nsistant  boots). 

7  Duration  of  exception.  EPA 
requests  comments  on  whether  the 
proposed  24  month  (2-year)  limit  is 
appropriate  fur  this  exception,  or  whv  a 
longer  or  shorter  period  may  be  more 
pra(.ti(;ai. 

VI.  Public  Docket  and  Flectronic 
Comments 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  "OPP- 
2")l)10r'  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as 
confidential  busine.ss  information  (CBI). 
is  available  for  inspection  from  8  a.m.'lo 
4  p.m..  .Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  loc.ated  in  Roomll32  of  the 
Public  Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7.506C).  Office  of  Pesticide  Programs. 
Environmt-ntal  Protection  AgenCT.  CM 
#2.  1921  Jefferson  Davis  Highway. 
Arlington.  VA.  Written  comments 
should  be  mailed  to:  Public  Response 
and  Program  Resources  Branch.  Field 
Operations  Division  (7506C)  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St..  SW  . 
Washington.  DC  204f)t). 

EPA  is  interested  in  a  full  range  of 
i:omments  and  information  on  these 
proposed  revisions  and  particularly 
welcomes  comments  supported  by  data. 
Comments  are  requested  on:  (1)  general 
worker  and  handler  hiring  and 
employment  practices,  such  as^the  rate 
of  turnover  and  employment  among 
agricultural  workers  and  handlers.  (2) 
the  practicality  and  effectiveness  of  the 
proposed  elimination  of  the  grace 
period,  including  how  the  frequency  of 
hiring  would  affect  the  frequency  of 
training  sessions,  situations  where 
training  before  entry  would  not  be 
possible,  mechanisms  that  are  available 
or  will  be  available  to  provide  training 
on  short  notice  and  the  estimated  costs 
of  reducing  or  eliminating  the  grace 
period  or  providing  a  weekly  training 
regimen,  (3)  the  proposal  to  eliminate 
the  phase-in  period  for  the  training 
grace  period  and  (4)  the  retraining 
interval,  including  the  impacts  of  a 
retraining  interval  of  less  than  5  years, 
worker  and  handler  retention  of  safety 
training  information  over  time,  whether 
agricultural  workers  and  handlers  have 
a  greater  need  for  retraining  than 


workers  in  other  occupations,  the 
effectiveness  of  the  pesticide  poster  in 
reinforcing  previous  training  and  the 
burdens  the  various  retroining  options 
might  place  on  agricultural  employers 
or  other  entities  that  may  perform 
worker  or  handler  training.  Comments 
should  be  distinguished  as  applying  to 
workers,  handlers,  or  both,  as 
applicable. 

As  part  of  an  interagency 
"streamlining"  initiative.  EPA  is 
experimenting  with  submission  of 
publir;  comments  on  selected  Federal 
Register  actions  electronically  through 
the  Internet  in  addition  to  accepting 
comments  in  traditional  written  form. 
This  Notice  is  one  of  the  ni  tions 
.SL'lectHd  by  EPA  for  this  experiment. 
From  the  experiment,  EPA  will  learn 
how  electronic  commenting  works,  and 
any  problems  that  arise  can  be 
addressed  before  EPA  adopts  electronic 
commenting  mo^e  broadly  in  its 
rulemaking  activities.  Electronic, 
commenting  through  posting  to  the  EPA 
Bulletin  Board  or  through  the  Internet 
using  the  ListServe  function  raise  some 
novel  issues  that  are  discussed  below  in 
this  Unit. 

To  submit  elei  tronic  comnienis. 
persons  can  either  "subscribe"  to  the 
Internet  ListServe  application  or  "post" 
comments  to  the  EPA  Bulletin  Board.  To 
"Subscribe"  to  the  Internet  ListServe 
application  for  this  Notii:e,  send  an  e- 
mail  message  to: 

I i.^tserverii^unixniai!. rtpnc.epa.gov  that 
s.iys  "Subscribe  RIN-2()70-ACfi9  <fir.st 
name>  <last  name>."  Once  vou  are 
subscribed  to  the  ListServe.  comments 
should  be  sent  to:  RIN-207()- 
ACr)9@unixmai  I. r1pnc.epa.gov. 
Electronic  ( omments  must  be  submitted 
as  an  ASCII  file  avoiding  the  u.se  of 
special  characters  and  any  form  of 
encryption.  All  comments  and  data  in 
electronic  form  should  be  identified  by 
the  doi:ket  number  OPP-250101  since 
all  five  documents  in  this  separate  part 
provide  the  same  electronic  address. 

For  online  viewing  of  submissions 
and  posting  of  comments,  the  public 
access  EPA  Bulletin  Board  is  also 
available  by  dialing  202-488-3671. 
enter  .selection  "DMAIL."  user  name 
"BB— USER  "  or  919-541-4642.  enter 
selection  "MAIL,  "  user  name  "BB — 
USER."  When  dialing  the  EPA  Bulletin 
Board  type  <Retum>  at  the  opening 
message.  When  the  "Notes"  prompt 
appears,  type  "open  RIN-  2070-AC69' 
to  access  the  posted  messages  for  this 
document.  To  get  a  listing  of  all  files, 
type  '"dir/all"  at  the  prompt  line. 
Electronic  comments  can  aLso  be. sent 
directly  to  EPA  at: 
D«x.ket-OI'PTS@epamail.rpa.g()v 


To  obtain  further  information  on  the 
electronic  comment  process,  or  on 
submitting  comments  on  this  Notice 
electronically  through  the  LPA  Bulletin 
Board  or  the  Internet  ListServe.  please 
cont-K.t  John  .\.  Richards  (Telephone: 
202-260-2253;  FAX:  2(l2-260-3KR4; 
Internet: 
ric  hards.john@epam.ail.epa  go\). 

Persons  who  c:omment  on  this 
Proposed  Rule,  and  those  who  view 
comments  electronically,  should  be 
aware  that  this  experimental  electronic 
conwnenting  is  administered  on  a 
completely  public  system.  Therefore, 
any  personal  information  inc;luded  in 
c  onunents  and  the  electronic:  m.ail 
.iddresses  of  those  who  make  c;omments 
electronically  are  automatic  ally 
available  to  anyone  else  who  views  the 
comments.  Similarly,  since  all 
electronic  c:omments  are  available  In  all 
users,  commenters  should  not  submit 
eiec:tronically  any  information  which 
they  believe  to  be  CBI.  Sue  h  information 
should  he  submitted  onlv  direc;tlv  to 
EPA  in  writing  as  desc  ribed  earlier  in 
this  Unit. 

Commenters  and  others  outside  hF.-\ 
may  c;hoose  to  c:omment  on  the 
c  omments  submitted  bv  others  using  the 
RIN-2070-AC63  ListServe  or  the  FPA 
Bulletin  Board.  If  they  do  so.  those 
c:omments  as  well  will  become  part  of 
EPAs  record  for  this  rulemaking. 
Persons  outside  EPA  w  ishuig  to  diM.uss 
c  omments  with  comnienters  or 
otherwise  c:ommunicate  with 
c:ommenters  but  not  have  those 
discussions  or  c;ommunic:ations  sent  to 
EPA  and  inr:luded  in  the  EPA 
rulemaking  record  should  conduct  those 
di.sc  ussions  and  c:ommunications 
outside  the  RIN'-2070-.\C69  ListServe 
or  the  EPA  Bulletin  Board. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public: 
version,  as  desc:ribed  above  will  be  k«(jl 
in  paper  form.  Accordingly.  EP.^  will 
transfer  all  comments  received 
electronically  in  the  RIN-2070-ACn9 
ListServe  or  the  EP.A  Bulletin  Board,  in 
ac:cordance  with  the  instructions  for 
electronic  submission,  into  printed, 
paper  form  as  they  are  received  and  will 
place  the  paper  copies  in  the  official 
rulemaking  record  which  will  also 
inc  lude  all  comments  submitted  directly 
in  writing.  All  the  electronic  comments 
will  be  available  to  everyone  who 
obtains  access  to  the  RIN-2070-.'\C69 
ListServe  or  the  EPA  Bulletin  Board: 
however,  the  official  rulemaking  record 
is  the  paper  re<:ord  maintained  at  the 
address  in  "ADDRESSES  "  at  the 
beginning  of  this  document.  (Comments 
submitted  only  in  written  form  will  not 
be  transferred  into  electronic  form  and 
thus  may  be  accessed  only  by  review  ing 
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dinary  written  comments, 
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)ublish  in  the  Federal 
inal  decision  on  whether  to 
|uest  for  a  national 
I  PA  will  base  its  decision  on 
benefits  of  the  exceptions 
3  costs.  An  exception  may 
n  by  EPA  at  any  time  if  EPA 
poisoning  information  or  other 
icate  that  the  health  risks 
the  early  entry  exception 
dtable  or  if  EPA  receives 
rr  lation  that  indicates  that  the 


exception  is  no  longer  ne<:essary  or 
prudent. 

Dated:  January  3,  1995. 

Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevantion. 
Pesticides  and  Tosic  Substances. 
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40  CFR  Part  156 
[OPP-00399;  FRL-4927-6] 

Worker  Prot<;ction  Standard;  Reduced 
Restricted  Entry  Intervals  for  Certain 
Pesticides,  Request  for  Comments  on 
Draft  Policy 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice,  Request  for  Comment. 

SUMMARY:  EPA  is  soliciting  comments 
on  a  proposed  policy,  which  would  be 
issued  in  a  Pesticide  Regulation  Notice 
(PRN)  entitled:  "Worker  Protection 
Standard:  Reduced  Restricted  Entry- 
Intervals  for  Certain  Pesticides.  EPA 
proposes  to  allow  registrants  to  reduce 
the  interim  Worker  Protection  Standard 
(WPS)  restricted  entry  intervals  (REIs) 
from  12  to  4  hours  for  certain  low  risk 
pesticide*.  A  proposed  list  of  active 
ingredients  that  are  candidates  for 
reduced  interim  WPS  REIs  would  be 
included  in  the  PRN.  End-use  products 
containing  active  ingredients  that 
appear  on  the  list  would  be  evaluated 
using  the  criteria  described  within  the 
PRN  to  determine  if  the  current  REI  may 
be  reduced  to  4  hours.  To  facilitate  the 
availability  of  the  proposed  policy  to 
anyone  who  may  be  interested  in 
commenting,  this  notice  presents  the 
proposed  policv  as  it  would  appear  in 
a  PRN. 

DATES:  Written  c;omments,  identified  by 
the  dot:ket  number  [OPP-  003991,  musi 
be  received  on  or  before  Februarv  27. 
199.5. 

ADDRESSES:  By  mail,  submit  comments 
to:  Public  Response  and  Program 
Resources  Branc:h.  Field  Operations 
Division  (7506C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  204R0.  In  person,  bring  comments 
to:  Public  Response  and  Program 
Resources  Branch.  Field  Operations 
Divi.sion.  RM  11.32.  Crystal  Mall  #2. 
1921  Jefferson  Davis  Highway. 
Arlington.  VA.  Telephone  number  for 
the  OPP  Docket  is  (703)  305-  5805. 
Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 


"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  notice  and 
any  written  comments  will  be  available 
for  public  inspection  in  Room  1128  at 
the  Virginia  address  given  above,  from 
8  a.m.  to  4  p.m..  Monday  through  ', 

Friday,  excluding  legal  holidays. 

Ofcmments  and  data  may  also  he 
submitted  electronically  by  any  of  three 
different  mechanisms:  by  sending 
electronic  mail  (e-mail)  to:  Docket- 
OPPTS@epamail.epa.gov:  by.  sending  a 
"Subscribe"  message  to 
listserver@unixmail.rtpnc.epa.gov  and 
once  subscribed,  send  your  comments  to 
R1N-2070-AC69;  or  through  the  EPA 
Electronic  Bulletin  Board  bv  dialing 
202-488-3671,  enter  selection  "DMAIL," 
user  name  "BB— USER"  or  919-541- 
4642,  enter  selection  "MAIL,"  user 
name  "BB — USER."  Electronic 
c;omments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  al:so  be   ' 
acc:epted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
OPP-00399  since  allfive  documents  in 
this  separate  part  provide  the  same 
electronic  address.  No  CBI  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  proposed  rule,  but  not 
the  record,  may  be  viewed  or  new 
comments  filed  online  at  many  Federal 
DepositorybL'braries.  Additional 
information  on  electronic  submissions 
can  be  found  in  unit  XV.  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail.  Judy  Smith  or  Ameeshn  Mehta. 
Certification,  Training,  and 
Occupational  Safety  Branch,  Field 
Operations  Division  (7306C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  Office  location 
and  telephone  number:  11th  floor. 
Crvstal  Mall  #2.  1921  Jefferson  Davis 
Highway.  Arlington,  VA,  22202,  (703)- 
30,5-7666. 

SUPPLEMENTARY  INFORMATION:  The 
Agency  is  proposing  to  issue  a  Pesticide 
Regulation  Notice  (PRN)  to  allow 
registrants  to  reduce  the  current  interim 
WPS  REIs  from  12  to  4  hours  for  certain 
low  risk  pesticides.  In  order  to  provide     , 
ample  opportunity  for  review  and  j 


comment  by  all  interested  parties,  this 
notice  presents  the  proposed  policy  as 
it  would  appear  in  the  PRN.  Comments 
are  invited  on  all  aspects  of  the 
proposed  PRN.  but  particularly  on 
whether  active  ingredients  should  be 
added  to  or  deleted  from  the  list  of 
candidate  active  ingredients,  whether 
the  criteria  for  allowing  the  REI  reduce 
are  appropriate,  and  whether  there 
should  be  a  time  limit  within  which 
rtgi.strants  may  change  their 
registrations  by  notification,  as  opposed 
to  the  submission  of  a  formal 
registration  amendment. 

This  proposed  policy  is  one  of  a  series 
of  Agency  actions  in  response  to 
concerns  raised  since  the  publication  of 
the  final  WPS  in  August  1992  by  those 
interested  in  and  affected  by  the  rule.  In 
addition  to  this  draft  PRN,  EPA  is  also 
proposing  and  seeking  public  comment 
on  actions  regarding:  (1)  the  worker 
training  requirements;  (2)  the  early  entry 
restrictions  for  irrigation  activities;  (3) 
restricted  intervals  (REI.s)  for  limited 
contact  activities;  and,  (4)  requirements 
for  crop  advisors. 

I.  Summary  of  the  Proposed  PRN 

The  PRN  would  permit  registrants  to 
reduce  the  current  interim  WPS  REIs 
from  12  to  4  hours  for  certain  low  risk 
pesticides.  Using  the  criteria  outlined 
below,  the  Agency  screened  480  WPS 
"in-scope"  pesticides  and  determined 
that  the  end-use  products  for  75  active 
ingredients  would  be  eligible  for  REI 
reduction.  Attachment  A  lists  the 
potential  candidate  active  ingredients 
that  the  Agency  believes  would  be 
eligible  for  REI  reduction  under  the 
PRN. 

Registrants  of  end-use  produds 
containing  these  active  ingredients  may 
apply  the  criteria  discussed  below  to 
determine  whether  their  product  would 
be  eligible  for  the  reduced  REI.  A 
registrant  who  wishes  the  Agency  to 
consider  an  end-use  product  for  a 
reduced  REI  that  does  not  meet  all 
criteria,  would  need  to  submit  an 
application  for  amendment  of  the 
registration. 

The  Agency  is  proposing  to  allow 
regi.strants  to  revi.se  labeling  to  reflect 
the  reduced  REI  through  a  notification 
process  that  could  be  used  until  August 
31,  1995.  After  that  date,  registrants 
would  need  to  submit  applications  for 
amendment  of  a  registration  and  await 
Agency  approval.  Such  applications 
would  l)e  evaluated  as  routine 
amendments  and  approved  on  the  basis 
of  the  criteria  in  the  PRN. 

If  a  registrant  believes  that  an  active 
ingredient,  not  listed  as  a  candidate  for 
reduced  REI  in  Attachment  A,  meets  the 
criteria  discussed  below,  and  that 


products  containing  that  active 
ingredient  should  be  eligible  for  a 
reduced  REI  through  the  notification 
pro<:ess,  the  registrant  should 
immediately  contact  Judv  Smith  at  the 
addre.ss  provided  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section. 

If  the  Agency  determines  at  any  time 
that  the  reduced  REI  is  not  appropriate, 
EPA  will  direct  the  registrant  to  revise 
the  REI  on  the  label  as  appropriate. 

II.  Applicability 

The  PRN  would  only  apply  as 
follows: 

1.  To  products  subject  to  the  WPS 
labeling  requirements  in  40  CFR  part 
156.  subpart  K. 

2.  To  products  containing  one  or  more 
of  the  active  ingredients  listed  in 
Attachment  A.  A  product  which 
contains  an  active  ingredient  not  listed 
in  Attachment  A  would  not  eligible  for 
the  notification  procedures  in  the  PRN. 

3.  To  currently  registered  end-use 
products  with  interim  WPS  REIs.  New 
registrations  would  not  be  within  the 
scope  of  the  PRN.  Pending  applications 
for  registration  will  be  considered 
ag.Tinst  the  criteria  of  this  notice,  and.  if 
acceptable,  would  be  permitted  the 
reduced  REI  when  registered. 

III.  Background 

The  1992  WPS  established  an  interim 
minimum  REI  of  12  hours  for  all  end- 
use  pesticide  products  for  agricultural 
uses.  (Longer  interim  REIs  were 
established  for  more  toxic  products.) 
The  12-hour  minimum  REI  was 
established  for  two  reasons:  (1)  to 
substitute  for  the  "sprays  have  dried 
and  dusts  have  settled"  REI  previously 
used;  and  (2)  to  incorporate  a  margin  of 
safety  for  unknown  adverse  effects. 

The  Agency  has  been  requested  by 
numerous  registrants  and  pesticide 
users  to  consider  reducing  the  minimum 
12  hour  REI  for  lower  toxicity  products 
that  they  believe  do  not  need  a  12  hour 
REI  to  protect  workers. 

The  REIs  established  through  the  WPS 
are  interim  measures  until  the 
reregistration  process  or  other 
comprehensive  EPA  review  process 
results  in  a  definitive  REI 
determination.  In  an  effort  to  avoid 
diversion  of  Agency  resources  from  the 
risk  evaluation  conducted  in  the 
reregistration  process,  regulatory  relief 
in  the  form  of  a  four  hour  REI  is 
proposed  for  those  active  ingredients 
that  clearly  pose  very  low,  post- 
application  risks  to  workers. 

rV.  Policy  and  Rationale 

EPA  has  considered  whether  there 
may  be  some  end-use  products  for 
which  a  12-hour  REI  is  not  necessary. 


and  has  identified  a  limited  set  of  lower 
toxicity  active  ingredients  for  whii.h  it 
is  prepared  to  allow  reduction  of  the  REI 
for  EPs  that  meet  certain  criteria.  The 
active  ingredient  list  is  limited  be<  ause 
a  reduction  of  the  WPS  REI  from  12  to 
4  hours  could  result  in  dermal  and  eve 
exposures  that  would  equal  exposures 
experienced  by  entry  immediatelv 
following  appii<:aTion.  and  because  any 
risk  mitigation  benefits  gained  by  not 
allowing  workers  to  reenter  treated  areas 
before  12  hours  is  lost!  For  these 
rea.sons,  the  Agency  is  proposing  to 
permit  only  those  end-use  products  that 
contain  active  ingredients  meeting  the 
criteria  in  Unit  IV  to  be  eligible  for  a 
reduced  REI. 

The  Agency  believes  that  reducing  the 
REIs  for  pesticides  which  meet  the 
criteria  below  would  not  substantially 
increase  risks  to  workers.  Reducing  the 
REI  would  provide  agricultural 
producers  with  greater  flexibility  and 
may  promote  the  use  of  these  inherentlv 
less  toxic  products  over  those  with 
greater  risks  and  longer  REIs. 

After  August  31,  1095.  registrants 
must  u.se  the  existing  label  amendment 
process  to  request  a  reduction  in  a  REI. 

V.  Criteria  for  Active  Ingredient 
Selection 

EPA  considered  for  inclusion  in 
Atta(.hment  A  active  ingredients  in 
three  categories:  microbial  pesticides 
(living  organisms,  includi.ig  protozoans, 
fungi,  bacteria,  and  viruses); 
biochemical  pestiiides  (materials  that 
occur  in  nature  and  possess  a  non-toxic 
mode  of  action  to  the  target  ptst(s):  and 
certain  conventional  cheniual 
pesticides.  The  following  criteria  were 
u.sed  to  select  the  active  ingredients  in 
Attachment  A: 

1.  The  active  ingredient  is  in  Toxicity 
calegorv  III  or  IV  based  upon  data  on 
acute  dermal  toxicitv.  primary  skin 
irritation,  and  primary  eye  irritation.. 
Acute  oral  toxit;ity  data  were  u.sed  in 
place  of  acute  dermal  toxicitv  if  no 
acute  dermal  data  were  available. 

2.  The  active  ingredient  is  not  a 
sensitizer  (or  in  the  case  of  bicK  hemical 
and  microbial  adive  ingredients,  no 
known  reports  of  hypersensitivilv  exist). 

3.  No  known  adverse  health  effects 
are  as.sociated  with  the  active 
ingredient,  i.e.  can  inogenicity. 
mutagenicity,  developmental  effe< :ts, 
reproductive  effects. 

4.  EPA  does  not  pos.sess  incident 
information  (illness  or  injurv-  reports) 
that  are  "definitely"  or  "probablv" 
related  to  post-  application  exposures  to 
the  active  ingredient. 

5.  The  active  ingredient  also  may  not 
be  a  {  holinesterase  inhibitor 
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acceptable.  The  registrant  would  be 
required  to  submit  the  studies  [or  cite 
their  MRID  numbers  and  provide  copies 
of  Agency  reviews  that  confirm  that  the 
criteria  are  met).  For  additional 
information  on  this  issue,  registrants 
should  contact  Judy  Smith  (703-305- 
7666)  as  early  in  the  comment  period  as 
possible. 

VII.  Procedures  for  Determining 
Eligibility  of  End-Use  Products 

If  the  active  ingredient(s)  is  included 
on  Attachment  A.  the  registrant  must 
evaluate  the  product  to  determine  if  the 
EP  is  eligible  for  REI  reduction.  To  be 
acceptable,  the  following  criteria  must 
be  met.  The  registrant  must  certify-  to  the 
Agency  that  the  EP  meets  all  ofthe 
criteria  outlined  below: 

1.  The  registrant  has  submitted  or 
cited  .studies  for  the  EP  on  acute  dermal 
toxicity,  primary  skin  irritation,  primary 
eye  irritation  and  skin  .sensitization  (or 
hypersensitivity  if  the  product  contains 
a  microbial  or  biochemical  active 
ingredient).  The  Agency  need  not  have 
completed  these  study  re'views. 

a.  The  registrant  must  cite  the  MRID 
numbers  for  all  studies  submitted. 

b.  If  EPA  has  permitted  the  use  of 
studies  performed  on  a  substantially 
similar  EP  to  fulfill  the  acute  toxicity 
data  requirements,  the  registrant  must 
submit  proof  that  EPA  has  approved  the 
use  of  these  studies. 

c.  If  EPA  has  waived  a  data 
requirement  for  one  or  more  ofthe 
required  studies,  the  registrant  must 
submit  proof  that  the  data  were  waived. 

d.  If  all  studies  on  the  EP  have  not 
been  submitted,  cited,  or  waived,  the 
REI  may  not  be  reduced  for  the  end-use 
product  at  this  time. 

2.  Based  on  the  acute  toxicity  studies, 
the  product  is  in  Toxicity  category  III  or 
IV. 

3.  Based  on  the  sensitization  or 
hypersensitivity  studies,  the  product  is 
not  a  sensitizer  or  there  have  been  no 
reports  of  hypersensitivity. 

4.  The  registrant  has  no  data 
indicating,  and  is  not  aware  of,  adverse 
health  effects  a.ssociated  with  the  EP, 
i.e.,  carcinogenicity,  mutagenicity, 
developmental  effects,  reproductive 
effects. 

5.  The  registrant  is  not  aware  and  has 
not  been  informed  of  incident 
information  (illness  or  injury  reports) 
that  are  "definitely"  or  "probably"  (as 
defined  by  the  California  Incident 
Reporting  System)  related  to  post- 
application  exposures  to  the  product. 


VIII.  Procedure  for  Notincation/ 
Certification 

A.  Notification  Statement 

For  each  product  that  qualifies  for  the 
notification  procedures,  the  registrant 
would  be  required  to  submit: 

1.  An  Application  for  Registration 
(EPA  Form  8570-1),  identified  as  a 
notification  under  thi.s  PRN. 

2.  Three  copies  of  a  revised  label, 
dearlv  marked  to  highli<;ht  the  revised 
REI. 

3.  The  information  required  to 
demonstrate  that  the  product  is  eligible 
for  the  reduced  REI. 

4.  The  following  certification 
statement: 

I  certify  thiit  this  iiotifu.iitiDii  is  cunsistrnt 
with  the  provisions  of  PK  Noti(.<,'  4.5-x  and 
that  no  other  chjnges  have  Im!i;ii  m<nie  to  the 
labeling  or  the  conrKiential  statement  of 
formula  of  this  product. 

I  further  understand  that  if  tiiis  iiiitiilc. ation 
is  not  consistent  with  the  terms  of  I'K  Notice 
ftg-x.  this  product  may  bv  in  violation  of 
FIFR.^  and  I  may  l<e  sulijett  to  enforcement 
action  and  penalties  under  sections  12  and 
14  of  FIFK.^.  I  understand  that  the  .^nency 
may  direct  a  change  in  thf!  Klil  of  n  priKluci 
suhjtHjt  to  this  notice  if  the?  .Agency 
detonnines  that  a  change  is  ajipropriale.  and 
that  products  may  Ik-  suhject  to  regulatory 
and  enfon.ement  action  if  the  appropriate 
changes  are  not  made. 

B. Final  Printed  Laht-ling 

For  each  product,  final  printed 
labeling  must  be  submitted  either  as 
part  ofthe  notification  or  separately  in 
accordance  with  PR  Notice  82-2.  before 
the  product  may  be  di.stribnied  or  sold. 

IX.  Sale  and  Distribution 

Aftei  the  PRN  is  issued  and  once  the 
registrant  has  submitted  the  inforinatio.t 
and  certification  specified  in  Unit  VIII. 
tlie  registrant  would  be  able  to  sell  or 
distribute  products  bearing  the 
registrant-certified  revi.sed  lalH^ling  thai 
was  submitted  to  the  Agency. 

X.  Permitted  Relabeling  of  Product  in 
Channels  of  Trade 

After  the  PRN  is  issued,  registrants 
revising  their  labeling  to  reduce  an 
interim  REI  from  12  hours  to  4  hours 
may  revise  labeling  of  produc:ts  through 
stickering  or  full  relabeling.  Stickering. 
or  full  relabeling,  may  occur  at  sites 
where  product  is  not  under  direct 
registrant  control  (such  as  distribution 
or  retail  sites),  by  any  person  the 
registrant  de.signates,  and  without 
registration  ofthe  site  as  a  pesticide 
producing  establishment.  The  registrant, 
however,  retains  full  responsibility  for 
ensuring  that  such  labeling 
modifications  are  f:arried  out  (:orriH;tly. 


XI.  Agency  Determination  to  Revise  the 
REI 

Registrants  should  note  that  FIFRA 
sec.  6(a)(2)  requires  that  they  submit  to 
the  Agency  any  information  or  data 
concerning  any  adverse  effect,  illness  or 
injury  associated  with  a  product  or  its 
use.  including  those  resulting  from  post- 
ap|)licafion  exposures. 

If.  on  the  basis  of  information 
received  from  a  registrant  or  other 
sourf:es.  the  Agency  determines  that  the 
4-hour  RFI  should  be  increased,  the 
Agency  will  inform  the  registrant  of  that 
determination  and  ofthe  new  REI  that 
must  replace  the  4-hour  REI.  The 
Agency  will  also  inform  the  registrant  at 
that  time  of  actions,  if  any,  that  must  be 
taken  with  respe(  t  to  existing  stocks  of 
product  labeled  with  a  4-hour  REI. 

The  Agency  intends  to  bring 
misbrmding  actions  and  issue  .stop  sale, 
use,  and  rminval  orders  if  the 
appropriate'  changes  and  ac;tions  are  not 
taken  immediately  upon  notification  to 
the  registrant. 

XII.  Compliance 

Registrants  are  responsible  for  the 
content  and  accuracy  of  labeling  and  for 
compliance  with  labeling  requirements. 
Registrants  that  submit  notifications 
which  do  not  comply  with  the  PRN  or 
EPA"s  requirements  may  be  subject  to 
enforcement  action  under  FIFR.A 
sections  12  and  14. 

Registrants  electing  to  sell  or 
distribute  products  bearing  registrant- 
verified  revised  labeling  run  the  risk 
that  the  proposed  label  is  incorrect  and 
must  be  revised.  In  most  cases, 
incorrectly  reducing  the  REI  from  12 
hours  to  4  hours  would  be  considered 
a  serious  error  possibly  requiring  stop- 
sale  orders,  recalls,  or  civil  penalties.  A 
serious  error  is  one  which  may  create  a 
potential  for  harm  to  workers,  handlers, 
or  other  persons,  or  the  environment,  or 
when  the  errors  prevent  achievement  of 
basic  goals  of  the  WPS  or  FIFRA. 

XIII.  Consultations 

EPA  consulted  with  USDA  and  their 
comments  were  considered  in  the 
preparation  of  this  document.  In 
addition,  although  this  action  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866  (58  FR  51735. 
October  4,  1993),  it  was  submitted  to  the 
Office  of  Management  and  Budget  for  a 
10-day  informal  review.  Any  changes 
made  have  been  documented  in  the 
public  record. 

Pursuant  to  Executive  Order  12866 
(58  FR  51735,  October  4, 1993),  it  has 
been  determined  that  this  is  not  a 
"significant  regulatory  action."  This 
action  does  not  raise  potential  novel 


legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order.  Nevertheless,  this  action  was 
submitted  to  0MB  for  review,  and  any 
comments  or  changes  made  have  been 
documented  in  the  public  record. 

XIV.  Attachment  A 

Attachment  A — Candidate  List  nf  Active 
Ingredients  Eligible  for  Reduced  F.ntn,' 
Inten-cls  (PEIsj. 

Acetylchitin 

Agrcjhac  tTium  radiobacter 

Ampetomytes  quisqualis  isolate  M-lf) 

Azadirachtin 

B.  t.  siibsp.  aizawai 

aiziiwai  strain  CX^-'M 

israeiensis 

kurstaki 

kurstaki  HD-2(ia 

kurstaki  strain  F,G2:<48 

kurstaki  strain  El',2  fTI 


t.  sulisp. 
t.  siitisp. 
t.  sul)sp. 
t.  suhsp. 
t.  sub.sp 
t.  subsp 


B. 

B. 

B 

B. 

B. 

B. 

B.  t.  subsp.  kurstaki  strain  F.(;2424 

B.  t,  subsj)  san  diego 

B  t.  subsp.  tenebrionis 

Bacillus  popiiliaeand  B.  lentimorlius 

Bacillus  sphaeri(  us 

Bacillus  s\ibtilisC;B03 

B.«  illus  sut)tilis  MBI  600 

Boron  sodium  oxide,  fctrahydrale 

Oil(  ium  oxyti  trarycline 

Chlorsulfuron 

Qilletdtric  hum  gleosporioides  spores 

Cytokinin 

DPhenotbrin 

Disp,-jrhir(?:  cis-7.8-epoxy-2- 
methyloctadecanp 

Ethoxyquin 

Fenridazon 

Giblwreliic  acid 

Gibberellin  A4  mixt.  with  (Jibberellin  A7 

Gliocladium  virens  G-21 

Gossyplure:  Hexadccadien-l-ol.  acetate 

Indole-3-butyric  acid 

Kinoprene 

L^gendiditim  giganteum,  mycelium  or 
oospores 

Mefsulfuron-methyl 

Mineral  oil 

Muscalurc.  ( t>mponent  of  |E)-9-Tricosene 

Muscalure.  component  of  (Z)-9-Trirnsrne 

Nicosulfuron 

Noscma  locu,stac 

Oxytetracycline  h\ drix  hloridc 

Peripianone  B 

Phytophthora  palmivora.  chlamydospores 

Pcilyhedra!  in(  lusion  bodies  of  Douglas  fir 
tussock  moth  NPV 

Polyhedral  inclusion  Ijodies  of  Hcliothis 
NPV  ■ 

Polyhedral  inclusion  IxMlics  of  Neodiprion 
sertifcr  NPV 

Polyhedral  inclusion  bodies  of  Gvpsv  moth 
NPV  ' 

Polyhedral  occlusion  t)odies  of  Autographa 
californica  NPV 

Polyhedral  occlusion  Ixxlics  of  tjeet 
armvworm  NPV 

Pscudomonas  cepacia  typw  Wisconsin 

Pseudomonas  fluorescens  1629RS 

Pscudomonas  fluorescens  A506 

Pseudomonas  fluorescens  EG-1053 

Pscudomonas  fluorescens  Strain  NCMB 
12089     . 


Pseudomonas  syringae  742RS 

Puccinia  canaliculate  (Schweinifz) 
l^ngerheim  (ATCC  ???) 

.S«'same  plant,  ground 

.Siduron 

.Silifagel 

Silicon  dioxide 

Sodium  carlioxymethyl  cellulose 

Sodium  metat)oralc  (NaB02) 

Soybean  oil 

Streptomyccs  griseoviridis 

Streptomycin 

Strej)tomycm  sesquisulfate 

.Sultometurrjn  methyl 

Thifensulfuron  methyl 

Tomat<j  pin  worm  pheromone:  (EI-4- 
tride<i'n-l-yl  acetate 

Tomato  pinworm  pli4>romone;  (Zl-4- 
tridec  en-l-yl  acetate 

TriH(  ontanol 

Triasulfuroii 

Tri(  hoderma  ti.irzianum  (AT(X;  2(H7fi) 

Tii(  bodentia  h.irzianum  Kifai  strain  KKL- 
AG2 

Tri(  hd'i'rnia  poly.sponim  lATC.C  JtMrsi 

XV.  Public  Do(  kel  and  Electronic 
Comments 

A  record  has  been  established  tor  thi'- 
rulemaking  under  dcK:ket  number  "OPP 
00399'  (including  comments  and  data 
submitted  electronically  as  described 
below)  A  public  version  of  this  reconi. 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  r  laimed  as 
confidential  business  information  (CBll. 
is  available  for  inspection  from  fi  a.m.  tn 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidavs.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  CM 
#2.  1921  Jefferson  Davis  Highway. 
Arlington.  VA.  Written  comments 
should  be  mailed  to:  Public  Response 
and  Program  Resources  Branc:h.  E'ield 
Operations  Division  (7506C)  Otfic  e  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington.  DC  20460. 

As  part  of  an  interagency 
"streamlining"  initiative,  EP.-\  is 
experimenting  with  submission  of 
public  comments  on  selected  Federal 
Register  actions  electronically  through 
the  Internet  in  addition  to  accepting 
comments  in  traditional  written  form. 
This  propo.sed  exception  is  one  of  the 
actions  selected  by  EPA  for  this 
experiment.  From  the  experiment.  EPA 
will  learn  how  electronic  commenting 
works,  and  any  problems  that  arise  can 
be  addressed  before  EPA  adopts 
elecironic  commenting  more  broadly  in 
its  rulemaking  activities.  Elecironic 
commenting  through  posting  to  the  EPA 
Bulletin  Board  or  through  the  Internet 
using  the  ListServe  function  raise  some 
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electronically  are  automatically 
available  to  anyone  else  who  views  the 
comments.  Similarly,  since  all 
electronic  comments  are  available  to  all 
users,  commenters  should  not  submit 
electronically  any  information  which 
they  believe  to  be  CBI.  Such  information 
should  be  submitted  only  directly  to 
EPA  in  writing  as  described  earlier  in 
this  Unit. 

Commenters  and  others  outside  EPA 
may  choose  to  comment  on  the 
comments  submitted  by  others  using  the 
RIN-2070-AC69  ListServe  or  the  EPA 
Bulletin  Board.  If  they  do  so,  those 
comments  as  well  will  become  part  of 
EPA's  record  for  this  rulemaking. 
Persons  outside  EPA  wishing  to  discuss 
comments  with  commenters  or 
otherwise  communicate  with 
commenters  but  not  have  those 
discussions  or  communications  sent  to 
EPA  and  included  in  the  EPA 
rulemaking  record  should  conduct  those 
discussions  and  communications 
outside  the  RIN-2G70-AC69  ListServe 
or  the  EPA  Bulletin  Board. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  in  the  RIN-2070-AC69 
ListServe  or  the  EPA  Bulletin  Board,  in 
accordance  with  the  instructions  for 
electronic  submission,  into  printed, 
paper  form  as  they  are  received  and  will 
place  the  paper  copies  in  the  official 
rulemaking  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  All  the  electronic  comments 
will  be  available  to  everyone  who 
obtains  access  to  the  RIN-207(V-AC69 
ListServe  or  the  EPA  Bulletin  Board; 
however,  the  official  rulemaking  record 
is  the  paper  record  maintained  at  the 
address  in  "ADDRESSES  '  at  the 
beginning  of  this  document.  (Comments 
submitted  only  in  written  form  will  not 
be  transferred  into  electronic  form  and 
thus  may  be  accessed  only  by  reviewing 
them  in  the  Public  Response  and 
Program  Resources  Branch  as  described 
above.  1 

Because  the  electronic  comment 
process  is  still  experimental.  EPA 
cannot  guarantee  that  all  electronic 
comments  will  be  accurately  converted 
to  printed,  paper  form.  If  EPA  becomes 


aware,  in  transferring  an  electronic 
comment  to  printed,  paper  form,  of  a 
problem  or  error  that  results  in  an 
obviously  garbled  comment,  EPA  will 
attempt  to  contact  the  comment 
submitter  and  advise  the  submitter  to 
resubmit  the  comment  either  in 
electronic  or  written  form.  Some 
commenters  may  choose  to  submit 
identical  comments  in  both  electronic 
and  written  form  to  ensure  accuracy.  In 
that  case,  EPA  requests  that  commenters 
clearly  note  in  both  the  electronic  and 
written  submissions  that  the  comments 
are  duplicated  in  the  other  medium. 
This  will  assist  EPA  in  processing  and 
filing  the  comments  in  the  rulemaking 
record. 

As  with  ordinary  written  comments, 
at  the  time  of  receipt,  EPA  will  not 
attempt  to  verify  the  identities  of 
electronic  commenters  nor  to  review  the 
accuracy  of  electronic  comments. 
Electronic  and  written  comments  will 
be  placed  in  the  rulemaking  record 
without  any  editing  or  change  by  EPA 
except  to  the  extent  changes  occur  in 
the  process  of  converting  electronic 
comments  to  printed,  paper  form. 

If  it  chooses  to  respond  officially  to 
electronic  comments  on  this  proposed 
nde,  EPA  will  do  so  either  in  a  notice 
in  the  Federal  Register  or  in  a  response 
to  comments  document  placed  in  the 
rulemaking  record  for  this  proposed 
nile.  EPA  will  not  respond  to 
commenters  electronically  other  than  to 
seek  clarification  of  electronic 
comments  that  may  be  garbled  in 
transmission  or  conversion  to  printed, 
paper  form  as  discussed  above.  Any 
communications  from  EPA  employees 
to  electronic  commenters.  other  than 
those  described  in  this  paragraph,  either 
through  Internet  or  otherwise  are  not 
official  responses  from  EPA. 

List  of  Subjects  in  40  CFR  Part  15B 

Labeling,  Occupational  Safety  and 
health.  Pesticides  and  pest.  Reporting 
and  recordkeeping  requirements. 

Dated:  )anuar>-  3,  1995. 

Daniel  M.  Barolo, 

Director.  Office  of  Pesticide  Programs 
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Htions  apply  to  tailings  at 
ons  that  qualify  for 
acjtion  under  Title  I  of  Public 
They  provide  that  tailings 
stabilized  and  controlled  in  a 
permanently  eliminates  or 
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beneath  stabilized  tailings, 
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Docket.  Docket  Number  R-87-01 
contains  the  rulemaking  record.  The 
docket  is  available  for  public  inspection 
between  8  a.m.-4  p.m..  weekdays,  at 
EPA"s  Central  Docket  Section  (LE-131). 
Room  M-1500.  401  M  Street  S\V.. 
Washington.  DC  20460.  A  reasonable  fee 
may  be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allan  C.B.  Richardson.  Criteria  and 
Standards  Division  (6602J).  Office  of 
Radiation  and  Indoor  Air.  U.S. 
Environmental  Protection  Agency. 
Washington.  DC  20460:  telephone  (202) 
233-9213. 

SUPPLEMENTAPtY  INFORMATION: 

L  Introduction 

On  November  8.  1978.  Congress 
enacted  the  Uranium  Mill  Tailings 
Radiation  Control  Act  of  1978 
(henceforth  called  "UMTRCA").  In 
LTvlTRCA,  Congress  found  that  uranium 
mill  tailings  "*   *   *  may  pose  a 
potential  and  significant  radiation 
health  hazard  to  the  public,  and  *   •   * 
that  every  reasonable  effort  should  be 
made  to  provide  for  stabilization, 
disposal,  and  control  in  a  safe  and 
environmentally  sound  manner  of  such 
tailings  in  order  to  prevent  or  minimize 
radon  diffusion  into  the  environment 
and  to  prevent  or  minimize  other 
environmental  hazards  from  such 
tailings."  The  .Act  directs  the 
Administrator  of  the  En\ironmental 
Protection -Agency  (EPA)  to  set '■*   *   * 
standards  of  general  application  for  the 
protection  of  the  public  health,  safety, 
and  the  environment  *   *   *"  to  govern 
this  process  of  stabilization,  disposal, 
and  control. 

LTvITRCA  directs  the  Department  of 
Energy  (DOE)  to  conduct  such  remedial 
actions  at  the  inactive  uranium 
processing  sites  as  will  insure 
compliance  with  the  standards 
established  by  EPA.  This  remedial 
action  is  to  be  selected  and  performed 
with  the  concurrence  of  the  Nuclear 
Regulatorv-  Commission  (NRC).  Upon 
completion  of  the  remedial  action 
program,  the  depository  sites  will 
remain  in  the  custody  of  the  Federal 
government  under  an  NRC  license. 

The  standards  apply  to  residual 
radioactive  material  at  the  24  processing 
sites  designated,  as  provided  in  the  Act, 
by  DOE.  Residual  radioactive  material  is 
defined  as  any  wastes  which  DOE 
determine  to  be  radioactive,  either  in 
the  form  of  taiUngs  resulting  from  the 
processing  of  ores  for  the  e.xlraction  of 
uranium  and  other  valuable  constituents 
of  the  ores,  or  in  other  forms  which 
relate  to  such  processing,  such  as 
sludges  and  captured  contaminated 
water  from  these  sites.  (Additional 


wastes  that  do  not  meet  this  definition 
may  be  subject  to  regulation  as 
hazardous  waste  under  the  .Solid  W'aste 
Disposal  Act  (SWDA)  as  amended  by 
the  Resource  Conservation  and 
Recovery  Act  of  1976  (RCRA).) 

Standards  are  required  for  two  types 
of  remedial  actions:  disposal  and 
cleanup  of  residual  radioactive  material. 
Disposal  is  here  used  to  mean  the 
operation  that  places  tailings  in  a 
permanent  condition  which  will 
minimize  risk  of  harmful  effects  to  the 
health  of  people  and  harm  to  the 
environment.  Cleanup  is  the  operation 
that  eliminates,  or  reduces  to  acceptable 
levels,  the  potential  health  and 
environmental  consequences  of  tailings 
or  their  constituents  that  have  been 
dispersed  from  tailings  piles  or  disposal 
areas  by  natural  forces  or  by  human 
activity,  through  removal  of  residual 
radioactive  materials  from  land, 
buildings,  and  groundwater. 

On  January  5.  1983.  EPA  promulgated 
final  standards  for  the  disposal  and 
cleanup  of  the  inactive  mill  tailings  sites 
under  UMTRCA  (48  FR  590).  These 
standards  were  challenged  in  the  Tenth 
Circuit  Court  of  .Appeals  bv  several 
parties  (Case  Nos.  83-1014.  83-1041. 
83-1206.  and  83-1300).  On  September 
3, 1985,  the  court  dismissed  all 
challenges  except  one:  it  set  aside  the 
groundwater  provisions  of  the 
regulations  at  40  CFR  192.20(a)(2)  and 
(3)  and  remanded  them  to  EPA  ■*   *   * 
to  treat  these  toxic  chemicals  that  pose 
a  groundwater  risk  as  it  did  in  the  active 
mill  site  regulations."  On  September  24, 
1987,  EPA  proposed  new  standards  to 
replace  those  remanded.  A  public 
hearing  was  held  in  Durango,  Colorado, 
on  October  29.  1987.  In  response  to 
requests  from  several  comnienters  at  the 
public  hearing  and  a  later  request  by  the 
American  Mining  Congress,  the  public 
record  for  comments  on  the  proposed 
standard  was  not  closed  until  January 
29,  1988.  With  this  notice,  EPA  is 
establishing  final  standards  to  replace 
those  set  aside. 

IL  Sunimar>'  of  Background 
Information 

Beginning  in  the  1940s,  the  U.S. 
Government  purchased  large  quantities 
of  uranium  for  defense  purposes.  As  a 
result,  large  piles  of  tailings  were 
created  by  the  uranium  milling 
industry.  Tailings  piles  pose  a  hazard  to 
public  health  and  the  environment 
because  they  contain  radioactive  and 
toxic  constituents  which  emanate  radon 
to  the  atmosphere  and  may  leach  into 
groundwater.  Tailings,  which  are  a 
sand-like  material,  have  also  been 
removed  from  tailings  piles  in  the  past 
for  use  in  construction  and  for  soil 


conditioning.  These  uses  are 
inappropriate,  because  the  radioactive 
and  toxic  constituents  of  tailings  may 
elevate  indoor  radon  levels,  expose 
people  to  gamma  radiation,  and  leach 
into  ground  and  surface  waters. 

Most  of  the  mills  are  now  inactive  and 
many  of  the  sites  were  abandoned. 
Those  abandoned  sites  are  being 
remediated  under  Title  I  of  UMTRCA. 
Congress  designated  22  specific  inactive 
sites  in  Title  I  of  UMTRCA,  and  the  DOE 
subsequently  added  two  more.  Most 
remaining  uranium  mill  tailings  sites 
are  regulated  by  the  NRC  or  States  and 
will  be  rf^clamated  under  Title  II  of 
UMTFvCA  (DOE  also  owns  one  inactive 
site  at  M';nticello,  Utah,  that  is  not 
included  under  UMTRCA).  The  Title  I 
sites  are  located  in  the  West, 
predominantly  in  arid  areas,  except  for 
a  single  site  at  Canonsburg, 
Pennsylvania.  Before  disposal 
operations  began,  tailings  piles  at  the 
in.ictive  sites  ranged  in  area  from  5  to 
150  acres  and  in  height  from  only  a  few 
feet  to  as  much  as  230  feet.  The  amount 
at  each  site  range.s  fro.m  residual 
contamination  to  2.7  million  tons  of 
tailings.  The  24  designated  Title  I  sites 
combined  contain  about  26  million  tons 
of  tailings  covering  a  total  of  about  1000 
acres. 

Under  the  provisions  of  Title  I  of 
UMTRCA,  the  DOE  is  responsible  for 
the  disposal  of  tailings  at  these  sites, 
which  will  then  be  licensed  to  DOE  by 
NRC  for  long  term  surveillance  and 
maintenance,  following  NRC  approval 
of  the  remediation.  In  addition,  tailings 
that  were  dispersed  from  the  piles  by 
natural  forces  or  that  have  been 
removed  for  use  in  or  around  buildings 
or  on  land  are  being  retrieved  and 
replaced  on  the  tailings  piles  prior  to 
their  disposal. 

UMTRCA.  as  originally  enacted, 
required  that  DOE  complete  all  these 
remedial  actions  within  7  years  of  the 
effective  date  of  EPA  s  standards,  that  is. 
by  March  5,  1990.  At  the  end  of  1993 
disposal  actions  had  been  completed  at 
ten  sites:  Canonsburg.  Pennsylvania, 
one  of  two  sites  in  areas  of  higli 
precipitation  (Falls  City,  Te.xas  is  the 
other);  Shiprock,  New  Mexico;  Salt  Lake 
City.  Utah;  Lakeview.  Oregon;  Green 
River,  Utah;  Spook  and  Riverton. 
Wyoming.  Lowman,  Idaho;  Tuba  City, 
.Arizona;  and  Durango,  Colorado. 
Disposal  actions  were  well  advanced  at 
eight  other  sites:  Rifle  (two  piles).  Grand 
Junction,  and  Gunnison,  Colorado; 
Monument  Valley.  Arizona;  Mexican 
Hat.  Utah;  Falls  City.  Texas;  and 
Ambrosia  Lake,  New  Mexico.  The 
remaining  sites  are  in  the  advanced 
stages  of  planning  and  should  be  under 
construction  within  the  next  two  years. 


In  view  of  the  rate  of  progress  with 
remedial  work.  Congress  in  1988 
extended  the  completion  date  for 
disposal  and  most  cleanup  activities 
until  September  30.  1994.  and  provided 
further  ••*   *   *  that  the  authority  of  the 
.Secretan,'  to  perform  groundwater 
restoration  activities  under  this  title  is 
without  limitation."  (Uranium  Mill 
Tailings  Remedial  Action  Amendments 
Act  of  1988.  P.L.  100-616,  November  5. 
1988;  42  U.S.C.  7916).  .Section  1031  of 
the  Energy  Policy  Act  of  1992  further 
exti^ided  the  completion  date  for 
UMTRCA  surface  stabilization 
(disposal)  activities  to  Septf;nber  30. 
1996. 

The  most  important  hazardous 
constituent  of  uranium  mill  tailings  is 
radium,  which  is  radioactive.  Other 
potentially  hazardous  sub!?tanres  in 
tailings  piles  include  arsenic, 
molybdenum,  selenium,  uranium,  and. 
usually  in  lesser  amounts,  a  variety  of 
other  toxic  substances.  The 
concentrations  of  these  materials  in 
tailings  vary  from  pile  to  pile,  ranging 
from  2  to  more  than  100  times  local 
background  soil  concentrations.  A 
variety  of  organics  is  also  known  to  have 
been  used  at  these  sites. 

Exposure  to  radioactive  and  toxic 
substances  may  cause  cancer  and  other 
diseases,  as  well  as  genetic  damage  and 
teratogenic  effects.  Tailings  pose  a  risk 
to  health  because;  (1)  Radium  in  tailings 
decays  into  radon,  a  gaseous  radioactive 
element  which  is  easily  transported  in 
air  and  the  radioactive  decay  products 
of  which  may  lodge  in  the  lungs:  (2) 
individuals  may  be  directly  exposed  to 
gamma  radiation  from  the  radioactivity 
in  tailings;  and  (3)  radioactive  and  toxic 
substances  from  tailings  may  leach  into 
water  and  then  be  ingested  with  food  or 
water,  or  inhaled  following  aeration.  It 
is  the  last  of  these  hazards  that  is 
primarily  addressed  here.  (Although  • 
radon  from  radium  in  groundwater  is 
unlikely  to  pose  a  substantial  hazard  at 
these  locations,  these  standards  also 
address  that  potential  hazard.)  The  other 
hazards  are  covered  by  existing 
provisions  of  40  CFR  part  192. 

EPA's  technical  analysis  was  based  on 
detailed  reports  for  14  of  the  24  inactive 
uranium  mill  tailings  sites  that  had  been 
developed  by  late  1988  for  the 
Department  of  Energy  by  its  contractors. 
Preliminary  data  for  the  balance  of  the 
sites  were  also  examined.  Those  data 
showed  that  the  volumes  of 
contaminated  water  in  aquifers  at  the  24 
sites  range  from  a  few  tens  of  millions 
of  gallons  to  4  billion  gallons.  In  a  few 
instances  mill  effluent  was  apparently 
the  sole  source  of  this  groundwater. 
Each  of  the  14  sites  examined  in  detail 
had  at  least  some  groundwater 


contamination  beneath  and/or  bevond 
the  site.  In  some  cases  the  groundwater 
upgradient  of  the  pile  already  exceeded 
EPA  drinking  water  standards  for  one  ur 
more  contaminants  due  to 
mineralization-sources  or  due  to 
anthropogenic  sources  other  than  the 
uranium  milling  activities,  thus  making 
it  unsuitable  for  use  as  drinking  water 
without  treatment  and,  in  some  extreme 
cases,  for  most  other  purposes  before  it 
wds  contaminated  by  effluent  f-'-m  the 
mill.  .Some  contaminants  from  tne 
tailings  piles  are  moving  offsite  quickly 
and  oth<'r,s  are  moving  slowly.  The  time 
for  natuia!  flushing  of  the  contaminated 
portions  of  these  aquifL'rs  was  estimated 
to  varv  from  a  couple  of  years  to  many 
hundreds.of  years.  Active  restoration 
was  estimated  to  take  from  less  than  5 
years  at  most  sites  to  approximately  50 
years  at  Ane  site. 

IX)E  currently  estimates  that  there  is 
approximately  4.7  billion  gallons  of 
contaminated  water,  but  this  estimate 
does  not  include  all  sites  One  site. 
Lowman.  Idaho,  shows  no  sign  of 
contamination  related  to  the  processing 
activities,  while  the  site  with  the  largest 
amount  of  contamination.  Monument 
Valley,  Arizona,  has  an  estimated  0.75 
billion  gallons  of  contaminated  water. 
The  DOE  estimate  does  not  include 
those  sites  where  current  assessments 
indicate  that  supplemental  standards 
should  be  applied,  because 
contamination  at  these  sites  has  been 
hard  to  quantify-. 

Contaminants  that  have  been 
identified  in  the  groundwater 
downgradient  from  a  majority  of  the 
sites  include  uranium,  sulfate,  iron, 
manganese,  nitrate,  chloride, 
molybdenum,  selenium,  and  total 
dissolved  solids.  Radium,  arsenic, 
fluoride,  sulfide,  chromium,  cadmium, 
vanadium,  lead,  and  copper  have  also 
been  found  in  the  groundwater  at  one  or 
more  sites. 

UMTRCA  requires  that  the  standards 
established  under  Title  I  provide 
protection  that  is  consistent,  to  the 
maximum  e.xtent  practicable,  with  the 
requirements  of  RCR.A.  In  this  regard, 
regulations  established  by  EPA  for 
hazardous  waste  disposal  sites  under 
RCR.A  provide  for  the  specification  of  a 
groundwater  protection  standard  for 
each  waste  management  area  in  the 
facility  permit  (see  40  CFR  part  264. 
subpart  F).  The  groundwater  protection 
standard  includes  a  list  of  specific 
hazardous  constituents  relevant  to  each 
waste  management  area,  a  concentration 
limit  for  each  hazardous  constituent,  the 
point  of  compliance,  and  the 
compliance  period.  The  subpart  F 
regulations  specify  that  the 
concentration  limits  ma\'  be  set  at 
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comparable  to  the  limit  on  radioactivity 
promulgated  in  this  regulation.  Should 
the  MCL  for  drinking  water,  as  finally 
promulgated,  provide  a  level  of  health 
protection  different  from  that  provided 
bv  the  limit  in  this  regulation,  EPA  will 
reconsider  the  limit  at  that  time.  On  the 
basis  of  the  above  considerations,  the 
limit  for  uranium  has  been  established 
at  30  pCi/liter  for  this  regulation. 

Molvbdenum  Concentration  Limit 

Several  reviewers  objected  to  the 
proposed  inclusion  of  a  limit  on 
molybdenum.  They  pointed  out  that 
EPA  has  not  established  a  drinking 
water  standard  for  this  element.  While 
this  is  true,  the  drinking  water 
regulations  also  make  provision  for 
health  advisories  in  the  case  of 
contaminants  that  are  problems  only  in 
special  situations.  Molybdenum  in  the 
vicinity  of  uranium  mill  tailings  is  such 
a  special  case.  Uranium  mill  tailings 
often  contain  high  concentrations  of 
molybdenum  that  can  leach  into 
groundwater  in  concentrations  that  may 
cause  toxic  effects  in  humans  and  cattle. 
This  rule  therefore  continues  to  contain 
a  limit  on  the  concentration  of 
molybdenum  in  groimdwater.  The  value 
chosen  remains  the  same  as  that 
proposed,  as  discussed  in  Section  IV 
below. 

Other  Groiindivater  Limits 

These  groundwater  limits  incorporate 
MCLs  issued  under  the  Safe  Drinking 
Water  Act  (SDWA)  (42  USC  300f,  et 
seq.)  and  in  effect  for  sites  regulated 
under  RCRA  from  the  time  these  limits 
were  proposed  on  September  24,  1987, 
to  the  present.  However,  on  Januarv'  30. 
1991,  EPA  issued  new  MCLs  for  some 
of  the  inorganic  constituents  included 
in  the  present  limits,  and  proposed  new 
drinking  water  standards  for  radioactive 
constituents  were  published  on  July  18, 
1991  (56  PR  3526  and  33050).  Following 
publication  of  final  drinking  water 
standards  for  radioactive  con.stituents. 
EPA  will  consider  whether  the  benefits 
and  costs  implied  by  differences 
between  these  limits  and  the  new 
drinking  water  standards  warrant 
proposing  to  incorporate  the  new  values 
into  both  the  Title  I  and  the  Title  II 
limits  for  groundwater 

Application  of  These  Regulations  to 
Vicinity  Properties 

Several  commenters  questioned  the 
wisdom  of  applying  these  regulations  to 
vicinity  properties.  (Vicinity  properties 
are  real  properties  or  improvements  in 
the  vicinity  of  a  tailings  pile  that  are 
determined  by  DOE,  in  consultation 
with  the  NRC,  to  be  contaminated  with 
residual  radioactive  materials.)  Thev 


indicated  that  if  the  portion  of  the 
proposed  rule  requiring  detailed 
assessment  and  monitoring  were 
applied  to  all  vicinity  properties,  it 
would  greatly  expand  the  cost  of  the 
program  without  providing  additional 
benefits.  Since  only  a  few  vicinity 
properties  contain  sufficient  tailings  to 
constitute  a  significant  threat  of 
groundwater  contamination,  we  have 
concluded  that  detailed  assessment  and 
monitoring,  followed  by  identification 
of  listed  constituents  and  groundwater 
standards,  is  not  required  at  all  vicinity 
properties.  It  is  necessary  only  at  those 
vicinity  properties  with  a  significant 
potential  for  groundwater 
contamination,  as  determined  by  the 
DOE  (with  the  concurrence  of  NRC) 
using  factors  such  as  those  in  EPA's 
RCRA  Facility  Assessment  Guidance 
document.  It  should  be  noted  that  this 
modification  applies  to  the  requirement 
for  detailed  assessment  and  monitoring 
only;  the  standards  for  cleanup  of 
groundwater  contamination  are  not 
changed.  In  addition,  we  note  that  the 
minimal  quantities  of  residual 
radioactive  materials  left  behind  at 
vicinity  properties  after  compliance 
with  subpart  B  do  not  constitute 
disposal  sites  under  subpart  A. 

AppUcation  of  State  Regulations  to 
These  Sites 

Some  commenters  expressed  the  view- 
that  these  regulations  should  require 
consistency  with  State  laws  and 
regulations.  EPA's  regulations  for 
licensed  mill  tailings  sites  under  Title  li 
of  this  Act  do  not  contain  such  a 
provision.  (.Although  NRC  Agreement 
States  may,  under  the  Atomic  Encirgy 
Act,  adopt  standards  which  "*   *   *  are 
equivalent  to  the  extent  practicable  or 
more  stringent  *   *   ","  they  have  not 
done  so  under  UMTRCA.)  We  have 
decided  that  decisions  regarding 
consistency  with  State  laws  and 
regulations  should  be  made  by  DOE  in 
consultation  with  the  States,  as 
provided  by  Section  103  of  the  .\cX  In 
making  these  decisions  in  cases  where 
an  approved  Wellhead  Protection  Area, 
under  the  Safe  Drinking  Water  Act.  is 
associated  with  the  site,  however,  DOE 
must  comply  with  the  provisions  of  that 
program,  unless  an  exemption  is  granted 
by  the  President  of  the  United  States  In 
addition,  contamination  on  the  site  that 
is  not  covcn^d  by  UMTRCA  (because  it 
is  not  related  to  the  processing 
operation)  may  be  covered  by  Federal  or 
State  RCRA  programs. 

Application  of  Institutional  Controls 
During  an  Extended  Remedial  Period 

Several  comments  were  received 
concerning  the  effectiveness,  reliability. 


and  enforceability  of  institutional 
controls  to  be  applied  during  a  remedial 
period  that  has  been  extended  to  take 
advantage  of  natural  flushing.  EPA 
recognizes  that  some  institutional 
controls,  such  as  advisories  or  signs, 
although  desirable  as  secondary 
measures,  are  not  appropriate  as 
primary  measures  for  preventing  human 
exposure  to  contaminated  water.  For 
this  reason,  the  regulations  permit 
institutional  controls  to  be  used  in  place 
of  remediation  only  when  DOE  is  able 
to  ensure  their  effectiveness  will  be 
maintained  during  their  use.  The 
standards  require  that  institutional 
controls"*   *   *  effectively  protect 
public  health  and  the  environment  and 
satisfy  beneficial  uses  of 
groundwater  *   *   *"  during  their 
period  of  application.  In  this  regard,  we 
note  that  tribal,  state,  and  local 
governments  can  also  play  a  key  role  in 
assuring  the  effectiveness  of 
institutional  controls.  In  some  cases  this 
may  be  effected  through  changes  in 
tribal,  state,  or  local  laws  to  ensure  the 
enforceability  of  institutional  controls 
by  the  administrative  or  judicial 
branches  of  government  entities.  One 
State  indicated  that  some  institutional 
controls,  such  as  deed  restrictions, 
should  not  be  viewed  as  restrictions 
since  they  do  not  empower  any  agency 
to  prohibit  access  to  contaminated 
water.  However,  judicial  enforcement  of 
deed  restrictions  can  be  as  effective  as 
administrative  enforcement  of  other 
institutional  controls  by  a  government 
agency.  Therefore,  deed  restrictions  are 
an  acceptable  institutional  control  if 
they  are  enforceable  by  a  court  with 
jurisdiction  over  the  site  at  which  they 
are  used,  and  if  the  implementing 
agency  will  take  appropriate  steps  to 
assure  their  effective  application. 

Some  commenters  expressed  the  view 
that,  if  institiitional  controls  are  used, 
this  use  must  be  restricted  to  the  7-year 
period  for  remediation  authorized  in 
Section  112(a)  of  UMTRCA.  EPA 
believes  that  it  is  not  possible  to  achieve 
cleanup  of  groundwater  at  all  of  the 
sites  within  7  years,  no  matter  what 
reclamation  scheme  is  employed.  It  is 
therefore  necessary  to  consider  time 
frames  other  than  that  originally 
contemplated  in  UMTRCA  for 
completion  of  remedial  actions. 
Congress,  in  granting  an  extension  of  the 
authorization  in  Section  112(a)  of 
UMTRCA  for  disposal  and  cleanup 
actions  from  March  5,  1990  to 
September  30, 1994,  provided  further 
"•  *  •  that  the  authority  of  the 
Secretary  to  perform  groundwater 
restoration  activities  under  this  title  is 
without  limitation."  (Uranium  Mill 


Tailings  Remedial  Action  Amendments 
Act  of  1988  (42  U.S.C.  7916)).  In 
addition,  under  Section  104(f)(2)  of  the 
Act  (42  U.S.C.  7919(f|(2)).  the  NRC  may 
require  maintenance  of  corrective  and 
institutional  measures  that  are  already 
in  place  at  the  time  authorization  under 
Section  112(a)  expires,  without  time 
limitation. 

The  provisions  for  use  of  natural 
flushing  when  appropriate  institutional 
controls  are  in  place  are  consistent  with 
existing  regulations  under  Title  II. 
although  they  are  not  explicit  in  those 
regulations.  In  cases  where  groundwater 
contamination  is  detected,  the  Title  II 
regulations  specify  when  corrective 
actions  must  begin,  but  do  not  specify 
a  time  when  corrective  actions  must  be 
completed.  These  provisions  under  Title 
I  provide  additional  guidance  on  the 
length  of  time  over  which  institutional 
control  may  reasonably  be  relied  upon, 
and  fiulher  guidance  on  the  kinds  of 
institutional  provisions  that  would  be 
appropriate  at  any  uranium  tailings  site. 
In  addition,  use  of  institutional  controls 
is  not  limited  to  extended  remedial 
periods.  Interim  institutional  controls 
may  also  be  used  to  protect  public 
health  or  the  environment,  when  DOE 
finds  them  necessary  and  appropriate, 
prior  to  commencing  active  remedial 
action,  during  active  remedial  action,  or 
during  implementation  of  other 
compliance  strategies. 

Otner  comments  addressed  a  variety 
of  matters,  including  the  monitoring  of 
institutional  controls,  the  relationship 
between  long-term  maintenance 
responsibilities  and  the  100-year  limit 
on  use  of  institutional  controls,  types  of 
institutional  controls,  longer  or  shorter 
extended  remedial  periods,  and  the 
legality  of  institutional  controls  under 
UMTRCA.  These  matters  are  addressed 
in  the  Response  to  Comments, 
published  separately  as  a  background 
document. 

Point  of  Compliance 

Several  commenters  objected  to  the 
definition  of  the  point  of  compliance  in 
the  disposal  standards  (subpart  A),  and 
suggested  that  it  be  defined  at  some 
finite  distance  from  the  edge  of  the 
remediated  taiUngs  instead  of  at  the 
dowTigradient  edge  of  the  pile,  as  in 
regulations  established  under  RCRA. 
They  indicated  that  the  remediated 
tailings  may  seep  a  minor  amount  of 
contamination,  which  may  cause  the 
standards  to  be  exceeded  at  the 
proposed  point  of  compliance,  under 
conditions  where  there  would  be  no 
detriment  to  human  health  or  the 
environment  at  small  distances  away 
This  difficulty  can  be  solved,  as 
proposed,  by  moving  the  point  of 


compliance  or,  alternatively,  by  granting 
an  ACL  if  it  cem  be  shown  that  such 
levels  of  contamination  will  not  impair 
human  health  or  damage  the 
environment.  We  have  concluded  the 
latter  is  more  in  keeping  with  the 
regulations  established  under  RCRA. 
The  standards  provide  that  DOE  may 
request  an  ACL  under  such 
circumstances  and  NRC  may  approve 
such  a  request  if  contamination  of 
groundwater  will  not  endanger  human 
health  or  degrade  the  environment.  It  is 
our  view  that  this  requirement  would 
usually  be  satisfied  at  any  site  where  the 
minor  seepage  noted  above  is  not 
projected  to  extend  beyond  a  few 
hundred  meters  from  the  waste 
management  area  and  will  not  extend 
outside  the  site  boundary.  This  could 
occur  under  a  variety  of  circumstances 
w  here  important  roles  are  played  by 
attenuation,  dilution,  or  by  vapor 
transport  in  unsaturated  zones. 

Under  the  cleanup  standard  (subpart 
B),  the  EXDE  is  required  to  characterize 
the  extent  of  contamination  from  the 
site  and  clean  it  up  wherever  it  exceeds 
the  standards.  This  characterization  and 
confirmation  of  cleanup  will  be  carried 
out  through  the  monitoring  program 
established  under  §  192.12(c)(3). 
Although  the  DOE  is  not  required  to 
clean  up  preexisting  contamination  that 
is  located  beneath  a  remediated  tailings 
pile,  they  are  required  to  consider  this 
contamination  when  developing  their 
plan(s)  for  remedial  action  and  will 
have  to  clean  up  any  contamination  that 
will  migrate  from  beneath  the  pile  and 
exceed  the  concentration  limits 
established  in  accordance  with 
§  192.02(c)(3). 

Alternate  Concentration  Limits 

Several  reviewers  commented  that 
EPA  should  not,  for  a  variety  of  reasons, 
delegate  the  responsibility  for  approving 
ACLs  to  the  NRC.  Others  stated  that  the 
standards  were  so  strict  that  ACLs 
would  be  needed  at  every  site.  EPA 
considered  a  number  of  approaches  to 
the  provision  for  granting  ACLs.  These 
included  deleting  the  ACL  provision, 
establishing  (by  regulation)  generic 
criteria  for  ACLs  to  be  implemented  by 
NRC,  providing  for  some  form  of  EPA 
review  or  oversight  of  ACL 
implementation,  and  (as  in  the  proposed 
regulation)  providing  for  no  EPA  role  in 
setting  ACLs  at  individual  sites. 
.    EPA  has  decided  not  to  delete  the 
ACL  provision  because  it  is  clearly 
needed,  if  for  no  other  reason  than  to 
deal  with  the  possibilities  of 
unavoidable  minor  projected  seepage 
over  the  extremely  long-term  design  life 
(1000  years)  of  the  disposal  required,  in 
most  cases,  by  these  standards,  and  of 
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criteria  are  satisfied  when  the  otherwise 
applicable  standard  will  be  met  within 
the  site  boundary  (or  at  a  distance  of  500 
meters,  if  this  is  closer).  It  is  clear  that 
ACLs  will  usually  be  appropriate  to 
accommodate  the  controlled  minor 
seepage  anticipated  from  properly 
designed  tailings  disposal  within  such 
distances,  when  public  use  is  not 
possible 

Cost 

Greater  consideration  of  cost  and  cost- 
benefit  analysis  was  requested  by 
several  commenters.  In  1983.  Congress 
amended  UMTRCA  to  provide  that 
when  establishing  standards  the 
Administrator  should  consider,  among 
other  factors,  the  economic  costs  of 
compliance  We  have  considered  these 
costs  in  two  ways.  First,  we  compared 
them  to  the  benefit,  expressed  in  terms 
of  the  value  of  the  product — processed 
uranium  ore — which  has  led  to 
contamination  of  groundwater  at  these 
sites.  We  estimate  the  present  value  of 
the  processed  uranium  ore  from  these 
sites  as  approximately  3  9  billion  dollars 
(1989  dollars).  The  estimated  cost  of 
compliance  is  approximately  5.5%  of 
this  value,  and  we  judge  this  to  be  a  not 
unreasonable  incremental  cost  for  the 
remediation  of  contamination  from  the 
operations  which  produced  this 
uranium.  As  a  second  way  of 
considering  the  economic  costs  of 
compliance,  we  examined  the  cost  of 
alternative  ways  to  supply  the  resources 
for  future  use  represented  by  these 
groundwaters.  As  noted  earlier,  water  is 
a  scarce  resource  in  the  Western  States 
where  this  cleanup  would  occur.  When 
other  resources  have  been  exhausted, 
the  only  remaining  alternative  to 
cleaning  up  groundwater  in  the  vicinity 
of  these  sites  is  to  replace  this  water  by 
transporting  water  from  the  nearest 
alternative  source.  Our  analysis  of  the 
costs  of  doing  this  indicates  that  it  is 
significantly  more  costly  to  supply 
water  from  alternative  sources  than  it 
would  be  to  clean  up  the  groundwater 
at  these  sites.  We  have  concluded, 
therefore,  that  this  final  rule  involves  a 
reasonable  relationship  between  the 
overall  costs  and  benefits  of  compliance. 

The  RCRA  subpart  F  regulations  do 
not  include  cost  as  a  consideration  for 
the  degree  of  cleanup  of  groundwater, 
and  these  regulations  also  do  not 
provide  for  site-specific  standards  based 
on  site-specific  costs.  Nonetheless,  it  is 
clearly  desirable  and  appropriate  to 
apply  the  most  cost-effective  remedies 
available  to  meet  these  standards  at  each 
site,  and  we  anticipate  that  DOE  will 
make  such  choices  in  choosing  the 
remedies  it  applies  to  satisfy  these 
standards.  Further,  once  the  basic 


criteria  for  establishing  ACLs  set  forth  ni 
§  192.02(c)(3)(ii)(B)  have  been  satisfied, 
if  a  higher  level  of  protection  is 
reasonably  achievable,  this  should  be 
carried  out.  However,  we  do  not  bc^lieve 
it  is  appropriate  to  apply  detailed  cost/ 
benefit  balancing  judgments  to  justify 
lesser  levels  of  protection  for  ground 
water  The  benefits  of  cleaning  up 
groundwater  are  often  not  quantifiable 
and  may  not  become  known  for  many 
years;  therefore,  site-specific  cost- 
benefit  analyses  are  difficult  to  apply  in 
such  situations.  Moreover,  Congress 
provided  no  authority  that  protection  of 
ground  water  at  each  site  should  be 
limited  by  cost/benefit  considerations, 
even  after  reconsidering  the  question  in 
the  1984  amendments 

Some  reviewers  raised  the  issue  of 
additional  costs  arising  from  use  of 
these  standards  in  other  applications, 
such  as  CERCLA  cleanups.  We 
recognize  that  there  may  be  costs 
associated  with  using  these  standards  as 
precedents  for  other  waste  cleanup 
projects.  However,  the  reasonableness  of 
incurring  such  costs  should  be  assessed 
when  it  is  possible  to  do  so  with 
complete  information,  that  is.  at  the 
time  of  application  of  these  standards  as 
precedents  for  situations  other  than  the 
one  for  which  they  were  developed. 

Natural  Restoration 

The  use  of  natural  restoration  of  an 
aquifer  was  discussed  by  several 
reviewers.  Some  felt  that  it  was  a  viable; 
and  desirable  alternative,  because  it  is 
easy  and  inexpensive  to  apply,  for 
groundwaters  that  are  not  expected  to  be 
used  for  drinking  or  other  purposes 
during  the  cleanup  period.  Others  feU 
that  it  should  be  prohibited  because  it 
required  a  reliance  on  institutional 
controls  and  would  circumvent  active 
cleanup  of  groundwater.  EPA  believes 
that  the  use  of  natural  restoration  can  Ix; 
a  viable  alternative  in  situations  where 
water  use  and  ecological  considerations 
are  not  affected,  and  cleanup  will  occur 
within  a  reasonable  time.  We  have 
concluded  that  institutional  controls, 
when  enforced  by  government  entities, 
or  that  otherwise  have  a  high  degree  of 
permanence,  can  be  relied  on  for 
periods  of  time  up  to  100  years,  and  that 
adequate  safeguards  are  provided 
through  NRC  oversight  of  the 
implementation  of  these  standards  to 
prevent  this  alternative  from  being  used 
to  circumvent  active  cleanup  of  water 
that  will  be  used  by  nearby  populations. 

Commenters  suggested  that  natural 
restoration  was  not  adequate  to  restore 
water  quality  at  these  sites.  DOE  has 
indicated  that  they  expect  that  natural 
restoration  may  be  all  that  is  necessary 
at  up  to  eight  sites  and  could  be  used 


in  conjunction  with  active  remedial 
measures  at  several  other  sites.  Natural 
restoration  is  most  valuable  when  the 
contaminated  aquifer  discharges  into  a 
surface  water  body  that  will  not  be 
adversely  affected  by  the  contamination. 

Pile  and  Liner  Design 

The  design  of  the  remediated  pile  and 
the  use  of  a  liner  was  of  concern  to 
several  commenters,  and 
recommendations  were  given  for 
suitable  designs.  These  commenters 
feared  that  water  would  continually 
infiltrate  the  remediated  piles  and 
contaminate  groundwater 

These  EPA  standards  would  not  be 
satisfied  by  designs  which  allow 
contamination  that  would  adversely 
affect  human  health  or  the  environment. 
Further,  current  engineering  designs  for 
covers  incorporate  a  number  of  features 
that  <  on'r-'l  infihration  to  extremely  low 
levels.  Thuse  may  include  an  erosion 
bt'u-rier  (wi'h  vegetation,  where  feasible) 
to  transpire  moisture  and  reduce 
infiltration;  rock  filters  and  drains  to 
drain  and  laterally  disperse  any 
episodic  infiltration;  very  low 
permeability  infiltration  barriers  to 
intercept  residual  infiltration;  and 
finally,  the  thick  radon  barrier,  which 
further  inhibits  infiltration.  The 
combined  effect  of  these  features  is  to 
reduce  the  overall  hydrological 
tiansmission  of  covers  to  levels  on  the 
order  of  one  part  in  a  billion,  with  a 
resulting  high  probability  that  there  will 
be  no  saturated  zone  of  leachate  in  or 
below  the  tailings.  EPA  expects  DOE  to 
use  such  state-of-the-art  designs 
wherever  it  is  appropriate  to  do  so 
because  of  the  pro.ximity  of 
groundwater. 

Under  the  provisions  of  UMTRCA.  the 
detailed  design  of  the  pile  and  its  cover 
is  the  responsibility  of  DOE.  and 
confirmation  of  the  viability  of  the 
design  to  satisfv'  FPA's  standards  is  the 
responsibility  of  NRC.  EPA's 
responsibility  is  to  promulgate  the 
standards  to  which  the  disposal  must 
conform.  It  would  be  inconsistent  with 
the  division  of  responsibilities  set  forth 
in  UMTRCA  to  specify  actual  designs 
for  the  piles  in  these  regulations.  In  this 
connection,  the  requirement  to  provide 
a  liner  when  tailings  are  moved  to  a  new- 
location  in  a  wet  state  is  properly  seen 
as  a  generic  management  requirement. 
Any  liner  for  this  purpose  would  only 
serve  a  useful  purpose  for  the  relatively 
short  time  over  which  the  moisture 
content  of  the  pile  adjusts  to  its  long- 
term  equilibrium  value,  after  which  the 
cover  design  would  determine  the 
groundwater  protection  capability  of  the 
disposal. 


Restricted  List  of  Constituents 

Commenters  were  overwhelmingly 
opposed  to  a  restricted  list  of 
radioactive  or  toxic  constituents  and 
recommended  that  the  entire  list  of 
constituents  be  relied  upon.  It  is  the 
Agency's  experience  that,  under  RCRA, 
no  changes  in  this  list  have  been 
requested  based  on  the  criteria  provided 
in  §  264.93(b).  These  criteria  allow  for 
hazardous  constituents  to  be  excluded 
based  on  a  determination  that  the 
constituent  does  not  pose  a  substantial 
present  or  potential  hazard  to  human 
health  or  the  environment.  Therefore, 
that  portion  of  the  RCRA  standards 
which  specify  conditions  for  the 
exclusion  of  constituents  from  the 
RCRA  list  of  hazardous  constituents  has 
been  excluded  as  unnecessary. 

However,  a  short  list  of  compounds 
has  been  developed  by  EP.A  for  use  in 
monitoring  groundwater  undrr  RCRA. 
This  rule  incorporates  that  list  of 
constituents  (Appendix  IX  of  part  264) 
in  place  of  the  complete  list  in 
Appendix  I  for  the  monitoring  programs 
required  at  t!§  192.02(c)(1).  192.03.  and 
192.12(c)(1).  However,  the  rule  still 
requires  that  all  hazardous  constituents 
listed  in  Appendix  I  be  considered 
when  corrective  action  is  necessan.^ 

IV.  Summan-  of  the  Final  Standard 

These  final  standards  consist  of  three 
parts:  a  first  part  governing  protection 
against  future  groundwater 
contamination  from  tailings  piles  after 
disposal;  a  second  part  that  applies  to 
the  cleanup  of  contamination  that 
occurred  before  disposal  of  the  tailings 
piles;  and  a  third  part  that  provides 
guidance  on  implementation  and 
specifies  conditions  under  which 
supplemental  standards  may  be  applied. 

A.  The  Groundwater  Standard  for 
Disposal 

The  standard  for  protection  of 
groundwater  after  disposal  (subpart  A) 
is  divided  into  two  parts  that  separately 
address  actions  to  be  carried  out  during 
periods  of  time  designated  as  the 
disposal  and  post-disposal  periods.  The 
disposal  and  post-disposal  periods  are 
defined  in  a  manner  analogous  to  the 
closure  and  post-closure  periods, 
respectively,  in  RCRA  regulations. 
However,  there  are  some  differences 
regarding  their  duration  and  the  timing 
of  any  corrective  actions  that  may 
become  necessary  due  to  failure  of 
disposal  systems  to  perfonn  as 
designed.  (Because  there  are  no  mineral 
processing  activities  currently  at  these 
inactive  sites,  standards  are  not  needed 
for  an  operational  period.)  The  disposal 
period,  for  the  purpose  of  this 


regulation.  i»  defined  as  that  period  of 
time  beginning  on  the  effective  date  of 
the  original  Title  I  part  192  standard  for 
the  inactive  sites  (March  7,  1983)  and 
ending  with  completion  of  all  actions 
related  to  disposal  except  post-disposal 
monitoring  and  any  corrective  actions 
that  might  become  needed  as  a  result  of 
failure  of  completed  disposal.  The  post- 
disposal  period  begins  with  completion 
of  disposal  actions  and  ends  after  an 
appropriate  period  for  the  monitoring  of 
groundwater  to  confirm  the  adequacy  of 
the  disposal.  The  groundwater  standard 
governing  the  actions  to  be  carried  out 
during  the  disposal  period  incorporates 
relevant  requirements  from  subpart  F  of 
part  264  of  this  chapter  (§§  264.92- 
254.95).  The  standard  for  the  post- 
disposal  period  reOects  relevant 
requirements  of  §264.111  of  this 
Chapter  The  disposal  standard  also 
includes  provisions  for  monitoring  and 
any  necessary  corrective  action  during 
both  disposal  and  post-disposal  periods 
These  provisions  are  essentially  the 
same  as  those  governing  the  licensed 
(Title  II)  uranium  mill  tailings  sites  (40 
CFR  192.  subparts  D  and  E;  see  also  the 
Federal  Register  notices  for  those 
standards  published  on  April  29.  1983 
and  on  October  7,  1983).  Several 
additional  constituents  are  regulated, 
however,  in  those  final  Title  I 
regulations. 

These  regulations  do  not  change 
existing  requirements  at  Title  I  sites  fr  r 
the  period  of  time  disposal  must  be 
designed  to  comply  with  the  standards. 
and  therefore  remain  identical  to  the 
requirements  for  licensed  (Title  II)  sitrs 
in  this  respect.  The  Agency  also  recently 
promulgated  final  regulations  for  spent 
nuclear  fuel,  and  high  level  and 
transuranic  radioactive  wastes  (40  CFR 
part  191;  58  FR  66398,  December  20. 
1993).  Those  standards  specifv'  a 
different  design  period  for  compliance 
(10.000  years  versus  1000  years)  for  two 
principle  reasons:  (1)  The  level  of 
radioactivity,  and  therefore  the  level  of 
health  risk,  in  the  wastes  addressed 
under  40  CFR  part  191  is  many  orders 
of  magnitude  greater  than  those 
addressed  here.  (The  radioactivity  of 
tailings  is  typically  0.4  to  1.0  nCi/g,  40 
CFR  part  191  wastes  are  always  greater 
than  100  nCi/g,  and  are  typically  far 
higher.)  (2)  The  volume  of  uranium  mill 
tailings  is  far  greater  than  the  waste 
volumes  addressed  under  40  CFR  part 
191.  The  containment  that  would  be 
required  to  meet  a  10,000  year 
requirement  is  simply  not  feasible  for 
the  volumes  of  tailings  involved  (the 
option  of  underground  disposal  was 
addressed  and  rejected  in  the  original 
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rulemakings  for  the  Title  I  and  Title  II 
sites). 

These  reg  ilations  require  installation 
of  monitorir  g  systems  upgradient  of  the 
point  of  con  pliance  (i.e.,  in  the 
uppermost  c  quifer  upgradient  of  the 
edge  of  the  I  ailings  disposal  site)  or  at 
some  other  )oint  adequate  to  determine 
background  levels  of  any  listed 
constituents  that  occur  naturally  at  the 
site.  The  di;  posal  should  be  designed  to 
control,  to  t  le  extent  reasonably 
achievable  far  1000  years  and,  in  any 
case,  for  at  1  ;ast  200  years,  all  listed 
constituents  identified  in  residual 
radioactive  naterials  at  the  site  to  levels 
for  each  cor  stituent  derived  in 
accordance  mth  §  192.02(c)(3). 
Accordingly .  the  elements  of  the 
groundwate  •  protection  standard  to  be 
specified  fo  each  disposal  site  include 
a  list  of  rele  .ant  constituents,  the 
concentrati(  n  limits  for  each  such 
constituent,  and  die  compliance  point. 

These  stai  idards  provide  for 
consideratic  n  of  ACLs  if  the  disposal 
cannot  reas(inably  be  designed  to  assure 
conformanc }  to  background  levels  (or 
those  in  Tat  le  1)  over  the  required  term. 
ACLs  can  bi  granted  provided  that,  after 
considering  practicable  corrective 
actions,  a  d(  termination  can  be  made 
that  it  satisf  es  the  values  given  by 
implementi  ig  the  conditions  for  ACLs 
under  §  192  02(c)(3)(ii). 

The  standards  for  Title  II  sites  require 
use  of  a  line  r  under  new  tailings  piles 
or  lateral  exensions  of  existing  piles. 
These  standards  for  remedial  action  at 
the  inactive  Title  I  sites  do  not  contain 
a  similar  pn  (vision.  EPA  assumes  that 
the  inactive  piles  will  not  need  to  be 
enlarged.  S«  veral,  however,  will  be 
relocated.  I-  owever,  unlike  tailings  at 
the  Title  II  <  ites,  which  generally  may 
contain  larg  e  amounts  of  process  water, 
the  inactive  tailings  contain  little  or  no 
free  water.  I  iuch  tailings,  if  properly 
located  and  stabilized  with  a  cover 
adequate  to  ensure  an  unsaturated  zone, 
are  not  like  y  to  require  a  liner  in  order 
to  protect  gi  oundwater. 

However,  a  liner  would  be  needed  for 
an  initial  diying-out  period  to  meet 
these  groun  Jwater  standards  if  a 
situation  ar  )se  where  the  tailings 
initially  coi  tained  water  above  the  level 
of  specific  I  stention.  For  example, 
tailings  to  v  hich  water  was  added  to 
facilitate  th  (ir  removal  to  a  new  site 
(i.e.,  throug  i  slunying).  or  for 
compaction  during  disposal.  (It  is 
anticipated  that  piles  will  never  be 
moved  to  ai  eas  of  high  precipitation  or 
situated  vvil  hin  a  zone  of  water  table 
fluctuation.   Section  192.20(a)(3) 
requires  the  remedial  plan  to  address 
how  any  su  ;h  excess  water  in  tailings 
would  be  d  talt  with.  In  such 


circumstances  it  will  normally  be 
necessary  to  use  a  liner  or  equivalent  to 
assure  that  groundwater  will  not  be 
contaminated  while  the  moisture  level 
in  the  tailings  adjusts  to  its  long-term 
equilibrium  value.  Currently,  however, 
DOE  plans  do  not  include  slunying  any 
tailings  to  move  them  to  new  locations. 
Further,  for  all  but  two  sites,  of  which 
one  has  already  been  closed 
(Canonsburg)  and  at  the  other  (Falls 
City)  disposal  actions  are  well 
advanced,  the  tailings  are  located  in  arid 
areas  where  annual  precipitation  is  low 

Disposal  designs  which  prevent 
migration  of  listed  constituents  in  the 
groundwater  for  only  a  short  period  of 
time  would  not  provide  appropriate 
protection.  Such  approaches  simply 
defer  adverse  groundwater  effects. 
Therefore,  measures  which  bnly  modif>' 
the  gradient  in  an  aquifer  or  create 
barriers  (e.g..  slurry  walls)  would  not  of 
themselves  provide  an  adequate 
disposal. 

Section  192.02(d)  requires  that  a  site 
be  closed  in  a  manner  liiat  minimizes 
further  maintenance.  Depending  on  the 
physical  properties  of  the  sites, 
candidate  disposal  systems,  and  the 
effects  of  natural  processes  over  time, 
measures  required  to  satisfy  these 
standards  will  vary  from  site  to  site. 
Actual  site  data,  computational  models, 
and  prevalent  expert  judgment  may  be 
used  in  deciding  that  proposed 
measures  will  satisfy  the  standards. 
Under  the  provisions  of  Section  lOB(a) 
of  UMTRCA,  die  adequacy  of  these 
judgments  is  determined  by  the  NRC. 

For  the  post-disposal  period,  a 
groundwater  monitoring  plan  is 
required  to  be  developed  and 
implemented.  The  plan  will  require 
monitoring  for  a  period  of  time  deemed 
sufficient  to  verify,  with  reasonable 
assurance,  the  adequacy  of  the  disposal 
to  achieve  its  design  objectives  for 
containment  of  listed  constituents.  EPA 
expects  this  period  of  time  to  be 
comparable,  in  most  cases,  to  that 
required  under  §  264.117  of  Title  40  for 
waste  sites  regulated  under  RCRA  (i.e.. 
a  few  decades).  However,  there  may  be 
situations  where  longer  or  shorter 
periods  are  appropriate.  Installation  and 
commencement  of  the  monitoring 
required  under  §  192.03  will  satisfy  this 
EPA  standard,  for  the  purposes  of 
licensing  of  the  site  by  the  NRC. 

With  regard  to  this  monitoring, 
UMTRCA  provides  that,  after 
remediation  is  completed  and  custody  is 
transferred  to  a  Federal  agency,  NRC 
may  require  that  the  Federal  agency 
having  custody  of  each  remediated 
tailings  site  "*   *   *  undertake  such 
monitoring,  maintenance,  and 
emergency  measures  *  *  *and  other 


actions  as  (NRC)  deems  necessary  to 
comply  with  (EPA's  standards!" 
(UMTRCA,  Section  104(f)(2)).  Although 
it  is  not  intended  that  routine 
monitoring  be  carried  out  as  a 
requirement  for  conformance  to  these 
standards  for  the  200-  to  1000-year 
period  over  which  the  disposal  is 
designed  to  be  effective,  NRC  may 
require  more  extensive  monitoring  to 
comply  with  EPA's  standards,  as  NRC 
deems  necessary  under  §  104(f)(2)  of  the 
Act. 

During  the  post-disposal  period,  if 
listed  constituents  from  a  disposal  site 
are  detected  in  excess  of  the 
groundwater  standards,  these 
regulations  require  a  corrective  action 
program  designed  to  bring  the  disposal 
and  the  groundwater  into  compliance 
with  die  provisions  of  §  192.02(c)(3)  and 
subpart  B,  respectively.  In  designing 
such  a  corrective  action  program .  the 
implementing  agencies  may  consider  all 
of  the  provisions  available  under 
subparts  A,  B.  and  C.  A  modification  of 
the  monitoring  program  sufficient  to 
demonstrate  that  the  corrective 
measures  will  be  successful  is  also 
required.  In  designing  future  corrective 
action  programs,  the  implementing 
agencies  may  also  wish  to  consider  the 
guidance  provided  by  new  regulations 
now  being  developed  for  the  RCRA 
program  that  will  be  proposed  as 
subpart  S  to  Title  40.  However,  the 
requirements  of  Part  192  will  still 
govern  regulatorv*  determinations  of 
acceptability. 

Additional  Regulated  Constituents 

For  the  purpose  of  this  regulation 
only,  the  Agency  is  regulating,  in 
addition  to  the  hazardous  constituents 
referenced  by  §  264.93.  molybdenum, 
nitrate,  combined  radium-226  and 
radium-228,  and  combined  uranium-234 
and  uranium-238.  Molybdenum, 
radium,  and  uranium  were  addressed  by 
the  Title  11  standards  because  these 
radioactive  and/or  toxic  constituents  are 
found  in  high  concentrations  at  many 
mill  tailings  sites.  These  regulations  add 
numerical  limits  for  these  constituents. 
Nitrate  was  added  because  it  had  been 
identified  in  concentrations  far  in 
excess  of  drinking  water  standards  in 
groundwater  at  a  number  of  the  inactive 
sites. 

The  concentration  limit  for 
molybdenum  in  groundwater  from 
uranium  tailings  is  set  at  0.1  milligram 
per  liter.  This  is  the  value  of  the 
provisional  Adjusted  Acceptable  Daily 
Intake  (AADI)  for  drinking  water 
developed  bv  EPA  under  the  Safe 
Drinking  Water  Act  (50  FR  46958).  The 
Agency  has  established  neither  a 
maximum  concentration  limit  goal 


(MCLG)  nor  a  maximum  concentration 
limit  (MCL)  for  molybdenum  because  it 
occurs  only  infrequently  in  water. 
According  to  the  most  recent  relevant 
report  of  the  National  Academy  of 
Sciences  {Drinking  Water  and  Health. 
1980,  Vol.  Ill),  molybdenum  from 
drinking  water,  except  for  highly 
contaminated  sources,  is  not  likely  to 
constitute  a  significant  portion  of  the 
total  human  intake  of  this  element. 
However,  as  noted  above,  uranium 
tailings  are  often  a  highly  concentrated 
source  of  molybdenum,  and  it  is 
therefore  appropriate  to  include  a 
standard  for  nmlybdenum  in  this  rule. 
In  addition  \o  the  hazard  to  humans,  our 
analysis  of  toxic  substances  in  taifings 
in  the  Final  Environmental  Impact 
Statement  for  Remedial  Action 
Standards  for  Inactive  Uranium 
Processing  Sites  (EPA  520/4-82-013-1) 
found  that,  for  ruminants,  molybdenum 
in  concentrations  greater  than  0.05  ppm 
in  drinking  water  would  lead  to  chronic 
toxicity.  This  concentration  included  a 
safety  factor  of  10;  the  standard  provides 
for  a  safety  factor  of  5,  which  we 
consider  adequately  protecdve  for 
ruminants. 

The  standard  for  combined  uranium- 
234  and  uranium-238  due  to 
contamination  from  uranium  tailings  is 
30  pCi  per  liter.  The  level  of  health  risk 
associated  with  this  standard  is 
equivalent  to  the  level  proposed  as  the 
MCL  for  uranium  in  drinking  water  by 
EPA  (56  FR  33050,  July  18, 1991).  The 
standard  promulgated  here  applies  to 
remedial  actions  for  uranium  tailings 
only.  When  the  Agency  has  established 
a  final  MCL  for  isotopes  of  uranium  in 
drinking  water,  we  will  consider 
whether  this  standard  needs  to  be 
reviewed. 

The  limit  for  nitrate  (as  nitrogen)  is  10 
mg  per  liter.  This  is  the  value  of  the 
drinking  water  standard  for  nitrate. 

B.  The  Cleanup  Standard 

With  the  exception  of  the  point  of 
compliance  provision,  the  standard 
(subpart  B)  for  cleanup  of  contaminated 
groundwater  contains  the  same  basic 
provisions  as  the  standard  for  disposal 
in  subpart  A.  In  addition,  it  provides  for 
the  establishment  of  supplemental 
standards  under  certain  conditions,  and 
for  use  of  institutional  control  to  permit 
passive  restoration  through  natural 
flushing  when  no  public  water  system  is 
involved. 

Although  the  standards  specify  a 
single  point  of  compliance  for 
conformance  to  the  groundwater 
standards  for  disposal,  this  does  not 
suffice  for  the  cleanup  of  groundwater 
that  has  been  contaminated  before  final 
disposal.  Instead,  in  this  case 


compliance  must  be  achieved  anywhere 
contamination  above  the  levels 
established  by  these  standards  is  found 
or  is  projected  to  be  found  in 
groundwater  outside  the  disposal  area 
and  its  cover.  The  standards  require 
DOE  to  establish  a  monitoring  program 
adequate  to  determine  the  extent  of 
contamination  (§  192.12(c)(1))  in 
groundwater  around  each  processing 
site.  The  possible  presence  of  any  of  the 
inorganic  or  organic  hazardous 
constituents  identified  in  tailings  or 
used  in  the  processing  operation  should 
be  assessed.  The  plan  for  remedial 
action  referenced  under  §  192.20(b)(4) 
should  document  the  extent  of 
contamination,  the  rate  and  direction  of 
movement  of  contaminants,  and 
consider  future  movement  of  the  plume. 
The  cleanup  standards  normally  require 
restoration  of  all  contaminated 
groundwater  to  the  levels  provided  for 
under  §  192.02(c)(3).  These  levels  are 
either  background  concentrations,  the 
levels  specified  in  Table  1  in  the  rule, 
or  ACLs.  In  cases  where  the 
groundwater  is  not  classified  as  of 
limited  use,  any  ACL  should  be 
determined  under  the  assumption  that 
the  groundwater  may  be  used  for 
drinking  purposes.  In  certain 
circumstances,  however,  supplemental 
standards  set  at  levels  that  would  be 
achieved  by  remedial  actions  that  come 
as  close  to  meeting  the  otherwise 
applicable  standards  as  is  reasonably 
achievable  under  the  circumstances  may 
be  appropriate.  Such  supplemental 
standards  and  ACLs  are  distinct 
regulatory  provisions  and  may  be 
considered  independently.  The 
regulations  provide  that  supplemental 
standards  may  be  granted  if: 

•  Groundwater  at  the  site  is  of  limited 
use  (§  192.11(e))  in  the  absence  of 
contcimination  from  residual  radioactive 
materials;  or 

•  Complete  restoration  would  cause 
more  environmental  harm  than  it  would 
prevent;  or 

•  Complete  restoradon  is  technically 
impracticable  from  an  engineering 
perspective. 

The  use  of  supplemental  standards  for 
limited  use  groimdwater  applies  the 
groundwater  classification  system 
proposed  in  EPA's  1984  Groundwater 
Protection  Strategy.  As  proposed  for  use 
in  these  standards  (52  FR  36003, 
September  24, 1987),  Class  III 
encompasses  groundwaters  that  are  not 
a  current  or  potential  source  of  drinking 
water  because  of  widespread,  ambient 
contamination  caused  by  natural  or 
human-induced  conditions,  or  cannot 
provide  enough  water  to  meet  the  needs 
of  an  average  household.  These 
standards  adopt  the  proposed  definition 


of  limited  use  groundwater.  However, 
for  the  purpose  of  qualifying  for 
supplemental  standards,  human- 
induced  conditions  exclude 
contributions  from  residual  radioactive 
materials. 

Water  which  meets  the  definition  of 
limited  use  groundwater  may, 
nevertheless,  reasonably  be  or  be 
projected  to  be  useful  for  domestic, 
agricultural,  or  industrial  purposes.  For 
example,  in  some  locations  higher 
quality  water  may  be  scarce  or  absent. 
Therefore,  §  192.22(d)  requires  the 
implementing  agencies  to  remove  any 
additional  contamination  that  has  been 
contributed  by  residual  radioactive 
materials  to  the  extent  that  is  necessary 
to  preserve  existing  or  reasonably 
projected  beneficial  uses  in  areas  of 
limited  water  suppfies.  At  a  minimum, 
at  sites  with  limited  use  groundwater, 
the  supplemental  standards  require 
such  management  of  contamination  due 
to  tailings  as  is  required  to  assure 
protection  of  human  health  and  the 
environment  from  that  contamination. 
For  example,  if  the  additional 
contamination  from  the  tailings  would 
cause  an  adverse  effect  on  drinkable 
groundwater  that  has  a  significant 
interconnection  with  limited  use 
groundwater  over  which  the  tailings 
reside,  then  the  additional 
contamination  from  the  tailings  will 
have  to  be  abated. 

Supplemental  standards  are  also 
appropriate  in  certain  other  cases 
similar  to  those  addressed  in  Section 
121(d)(4)  of  the  Superfund  Amendments 
and  Reauthorization  Act  of  1986 
(SARA).  SARA  recognizes  that  cleanup 
of  contamination  could  sometimes 
cause  environmental  harm 
disproportionate  to  the  effects  it  would 
alleviate.  For  example,  if  fragile 
ecosystems  would  be  impaired  by  any 
reasonable  restoration  process  (or  by 
carrving  a  restoration  process  to  extreme 
lengths  to  remove  small  amounts  of 
residual  contamination),  then  it  might 
be  prudent  not  to  completely  restore 
groundwater  quality.  Such  a  situation 
might  occur,  for  example,  if  the  quantity 
of  water  that  would  be  lost  during 
remediation  is  a  significant  fraction  of 
that  available  in  an  aquifer  that 
recharges  very  slowly.  Decisions 
regarding  tradeoffs  of  environmental 
damage  can  only  be  based  on 
characteristics  peculiar  to  the  specific 
location  of  the  site.  We  do  not  yet  know 
whether  such  situations  exist  in  the 
UMTRCA  program,  but  EPA  believes 
that  use  of  supplemental  standards 
should  be  possible  in  such  situations, 
after  thorough  investigation  and 
consideration  of  all  reasonable 
restoration  alternatives. 


JMI 


2862        Federal  Register  /  Vol.  60,  No.  7  /  Wednesday.  January  11,  1995  /  Rules  and  Regulations 


T. 


w.  I 


Based  on 
information, 
least  substan 
groundwater 
impracticablii 
perspective  < 
sites.  Howev 
incomplete, 
be  enough 
small  aquifei 
and  retain 
in  other  case  i 
not  be  remo\fibl 
aquifer.  EPA 
not  be  requi 
measures  tha  t 
groundwater 
restoration  i 
from  an 
at  a  minimuiti 
health  and 
Consistent 
for  remediation 
the  standard 
supplementa 
situations  at 
specific  alt 
finding  oft 
from  an  en 

I  caretu 


r;d 


engi:  leenng 


tie 
w.t 


)  )n. 


p  ractic 


requires 
documentati 
the  degree  to 
practicable 
phrase  "techh 
an  engineer! 
the  remedial 
be  put  into 
conclusion 
of  costs  and 
docmnenta 
related  to 
should  also 
assessment 
as  transmiss|v 
formation 
contaminant 
withdrawal ; 
and  the  exte»t 

Finally,  fo 
compliance 
standards 
naturally  wi 
100  years,  ar 
not  now  use( 
and  is  not  nqw 
within  this 
extension  of 
id  id 


time,  prov 
an  adequate 
assures  satis 
established 
this  extender 
Active  resl 
considered 
such  passive 
to  permit  re 
is  based  on 
reliance  on 
always  be  w 


JMI 


Federal  ReRister  /  Vol.  60.  No.  7  /  Wednesday.  January  11.  1995  /  Rules  and  Regulations        2863 


c  irrently  available 
ive  are  not  aware  that  at 
ial  restoration  of 
quality  is  technically 
from  an  engineering 
any  of  the  designated 

our  information  is 
or  example,  there  may  not 
ter  available  in  a  ver\' 
to  carry  out  remediation 
groundwater  resource,  or, 
some  contaminants  may 
e  without  destroying  the 
jeheves  that  DOE  should 

to  institute  active 
would  completely  restore 
at  these  sites  if  such 
technically  impracticable 
perspective,  and  if. 
.  protection  of  human 
environment  is  assured. 
h  the  pro\  isions  of  SARA 
of  waste  sites  generally, 
therefore  permit 
standards  in  such 
evels  achievable  by  site- 
erhate  remedial  actions.  A 
e<  hnical  impracticability 
gi  leering  perspective 
1  and  extensive 
including  an  analysis  of 
which  remediation  is 
should  be  noted  that  the 
ically  impracticable  from 
g  perspective"  means  that 
action  cannot  reasonably 
ce:  it  does  not  mean  a 
mved  from  the  balancing 
)enefits.  In  addition  to 
of  technical  matters 
cl^nup  technology.  DOE 
i  nclude  a  detailed 
such  site-specific  matters 
ity  of  the  geologic 

fer  recharge  and  storage, 
properties  (e.g., 
d  treatability  potential), 
of  contamination, 
aquifers  where 
ith  the  groundwater 
be  projected  to  occur 
in  a  period  of  less  than 
d  where  the  groundwater  is 
for  a  public  water  system 
;  projected  to  be  so  used 
iod.  this  rule  permits 
the  remedial  period  to  that 
institutional  control  and 
.erification  plan  which 
action  of  beneficial  uses  is 
maintained  throughout 
remedial  period, 
oration  should  be  carefully 
%  'hen  evaluating  the  use  of 
restoration.  The  provision 
ance  on  natural  restoration 
judgment  that  sole 
ve  cleanup  may  not 
rranted  under  these 


c  B 


cf 


a(  uii 


<  nc 


i  ca  1 


pen 


£nd 


tie  1 
acti\ 


standards  promulgated  pursuant  to 
LTMTRCA.  This  may  be  the  case  for 
situations  where  active  cleansing  to 
completely  achieve  the  standards  is 
impracticable,  environmentally 
damaging,  or  excessively  costly,  if 
groundwater  can  reach  the  levels 
required  by  the  standards  through 
natural  flushing  within  an  acceptable 
period  of  time.  This  mechanism  may  be 
considered  where  groundwater 
concentration  limits  can  be  met  through 
partial  (or  complete)  reliance  on  natural 
processes  and  no  use  of  the  water  as  a 
source  for  a  public  water  system  exists 
or  is  projected.  .\ny  in.stitutional  control 
that  may  be  reqaired  to  effectively 
protect  public  health  and  the 
environment  and  assure  that  beneficial 
uses  that  the  water  could  have  satisfied 
are  provided  for  in  the  interim  must  be 
verified  for  effectiveness  and  modified 
as  necessarv .  Alternate  standards  are  not 
required  where  final  cleanup  is  to  be 
accomplished  through  natural  flushing. 
since  those  established  under 
§  192.02(c)(3)  must  be  met  at  the  end  of 
the  remedial  period. 

The  regulations  establish  a  time  limit 
on  such  extension  of  the  remedial 
period  to  limit  reliance  on  extended  use 
of  institutional  controls  to  manage 
public  access  to  contaminated 
groundwater.  Following  the  precedent 
established  bv  our  rule  for  high-level 
radioactive  w-astes  (40  CFR  191.14(a)). 
use  of  institutional  controls  is  permitted 
for  this  purpose  only  when  they  will  be 
needed  for  periods  of  less  than  100 
years. 

The  effectiveness  of  institutional 
controls  must  be  verified  and 
maintained  over  the  entire  period  of 
time  that  they  are  in  use.  Examples  of 
acceptable  measures  include  use 
restrictions  enforceable  by  the 
administrative  or  judicial  branches  of 
government  entities,  and  measures  with 
a  high  degree  of  permanence,  such  as 
Federal  or  State  ownership  of  the  land 
containing  the  contaminated  water.  In 
some  instances,  a  combination  of 
institutional  controls  may  be  needed  to 
provide  adequate  protection,  such  as 
providing  an  alternate  source  of  water 
for  drinking  or  other  beneficial  uses  and 
restricting  inappropriate  use  of 
contaminated  groundwater.  However, 
institutional  control  provisions  are  not 
intended  to  require  DOE  to  provide 
water  for  uses  that  the  groundwater 
would  not  have  been  available  or 
suitable  for  in  the  absence  of 
contamination  from  residual  radioactive 
materials.  Institutional  controls  that  are 
not  adequate  by  themselves  include 
such  measures  as  health  advisories, 
signs,  posts,  admonitions,  or  any  other 
measure  that  requires  the  voluntary 


cooperation  of  private  parties.  However, 
such  measures  may  be  used  to 
complement  other  enforceable 
institutional  controls. 

Restoration  of  groundwater  may  be 
carried  out  by  removal,  wherein  the 
contaminated  water  is  removed  from  the 
aquifer,  treated,  and  either  disposed  of. 
used,  or  re-injected  info  the  aquifer,  and 
in  situ,  through  the  addition  of  chemical 
or  biological  agents  to  fix.  reduce,  or 
eliminate  the  contamination  in  place. 
Appropriate  restoration  will  depend  on 
characteristics  of  specific  sites  and  may 
^involve  use  of  a  combination  of 
methods.  Water  can  be  removed  from  an 
aquifer  by  pumping  it  out  thrcneh  wells 
or  bv  collecting  the  water  from  uitercept 
trenches.  Slurry  walls  can  sometimes  be 
put  in  place  to  contain  contamination 
and  prevent  further  migration  of 
contaminants,  so  that  the  volume  of 
contaminated  water  that  must  be  treated 
is  reduced.  The  background  information 
document  contains  a  more  extensive 
discussion  of  candidate  restoration 
methods. 

Previously  EPA  reviewed  preliminary 
information  for  all  24  sites  and  cetailed 
information  for  14  to  make  a 
preliminary  assessment  of  the  extent  of 
the  potential  applicability  of 
supplemental  standards  and  the  use  of 
passive  remediation.  Approximately 
two-thirds  of  the  sites  appear  to  be 
located  over  potable  (or  otherwise 
useful)  groundwater  and  tiie  balance 
over  limited  use  groundwaters.  DOE. 
based  on  more  recent  information,  feels 
that  up  to  ten  sites  are  candidates  for 
supplemental  standards,  and  that  the 
rate  at  which  natural  flushing  is 
occurring  at  up  to  eight  of  the  sites 
permits  consideration  of  passive 
remediation  under  institutional  control 
as  the  sole  remedial  method.  Some  sites 
exhibit  conditions  that  could  be 
amenable  to  a  combination  of  strategies. 
Further,  EPA  is  not  able  to  predict  the 
applicabihty  of  provisions  regarding 
technical  impracticability  or  excess 
environmental  harm,  since  this  requires 
detailed  analysis  of  specific  sites,  but 
anticipates  that  wide  application  is 
unlikely.  It  is  emphasized  that  the  above 
assessment  is  not  based  on  final  results 
for  the  vast  majority  of  these  sites,  and 
is,  therefore,  subject  to  change. 

RCRA  regulations,  for  hazardous 
waste  disposal  units  regulated  by  EPA. 
provide  that  acceptable  concentrations 
of  constituents  in  groundwater 
(including  ACLs)  are  determined  by  the 
Regional  Administrator  (or  an 
authorized  State).  EPA's  regulations 
under  Title  II  of  UMTRCA  provide  that 
the  NRC.  which  regulates  active  sites, 
replace  the  EPA  Regional  Administrator 
for  the  above  functions  when  any 


contamination  permitted  by  an  ACL  will 
remain  on  the  licensed  site  or  within 
500  meters  of  the  disposal  area, 
whichever  is  closer.  Because  Section 
108(a)  of  UMTRCA  requires  the 
Commission's  concurrence  with  DOE's 
selection  and  performance  of  remedial 
actions  to  conform  to  EPA's  stcmdards, 
this  rule  makes  the  same  provision  for 
administration  by  the  NRC  of  those 
functions  for  Title  1  as  it  did  in  the  case 
of  the  Title  II  standards,  and  also 
provides  for  NRC  concurrence  on 
supplemental  standards. 

V.  Implementation 

UMTRCA  requires  the  Secretary  of 
Energy  to  select  and  perform  the 
remedial  actions  needed  to  implement 
these  standards,  with  the  full 
participation  of  any  State  that  shares  the 
cost.  The  NRC  must  concur  with  these 
actions  and,  when  appropriate,  the 
Secretary-  of  Energy  must  also  consult 
with  affected  Indian  tribes  and  the 
Secretary  of  the  Interior. 

The  cost  of  remedial  actions  is  being 
borne  by  the  Federal  Government  and 
the  States  as  prescribed  by  UMTRCA. 
The  clean-up  of  groundwater  is  a  large- 
scale  undertaking  for  which  there  is 
relatively  little  long-term  e.xperience. 
Groundwater  conditions  at  tie  inactive 
processing  sites  vary  greatly,  and,  as 
noted  above,  engineering  experience 
with  some  of  the  required  remedial 
actions  is  limited.  Although  preliminary 
engineering  assessments  have  been 
performed,  specific  engineering 
requirements  and  detailed  costs  to  meet 
the  groundwater  standards  at  each  site 
have  yet  to  be  determined.  We  believe 
that  costs  averaging  about  10-15  million 
(1993)  dollars  for  each  of  the 
approximately  fourteen  tailings  sites  at 
which  remedial  action  may  be  required 
are  most  likely. 

The  benefits  from  the  cleanup  of  this 
groundwater  are  difficult  to  quantify.  In 
some  instances,  groundwater  that  is 
contaminated  by  tailings  is  now  in  use 
and  will  be  restored.  Future  uses  that 
will  be  preserved  by  cleanup  are 
difficult  to  project.  In  the  areas  where 
the  tailings  were  processed, 
groundwater  is  an  important  resource 
due  to  the  arid  condition  of  the  land. 
However,  much  of  the  contamination  at 
these  sites  occurs  in  shallow  alluvial 
aquifers.  At  some  of  these  sites  such 
aquifers  have  limited  use  because  of 
their  generally  poor  quality  and  the 
availability  of  better  quality  water  from 
deeper  aquifers. 

Implementation  of  the  disposal 
standard  for  protection  of  groundwater 
will  require  a  judgment  that  the  method 
chosen  provides  a  reasonable 
expectation  that  the  provisions  of  the 


standard  will  be  met,  to  the  extent 
reasonably  achievable,  for  up  to  1000 
years  and.  in  any  case,  for  at  least  200 
years.  This  judgment  will  necessarily  be 
based  on  site-specific  analyses  of  the 
properties  of  the  sites,  candidate 
disposal  systems,  and  the  potential 
effects  of  natural  processes  over  time. 
Therefore,  the  measures  required  to 
satisfy  the  standard  will  vary  from  site 
to  site.  Actual  site  data,  computational 
models,  and  expert  judgment  will  be  the 
major  tools  in  deciding  that  a  proposed 
disposal  system  will  satisfy  the 
standard. 

The  purpose  of  the  groundwater 
cleanup  standard  is  to  provide  the 
maximum  .-'viNonable  protection  of 
public  health  and  the  environment. 
Costs  incurred  by  remedial  actions 
should  be  directed  toward  this  purpose. 
We  intend  the  standards  to  be 
implemented  using  verification 
procedures  whose  cost  and  technical 
requirements  are  reasonable.  Procedures 
that  provide  a  reasonable  assurance  of 
compliance  with  the  standards  will  be 
adequate.  Measurements  to  assess 
existing  contamination  and  to  determine 
compliance  with  the  cleanup  standards 
should  be  performed  with  1  reasonable 
survey  and  sampling  procedures 
designed  to  minimize  the  cost  of 
verification. 

The  explanations  regarding 
implementation  of  these  regulations  in 
§§  192.20(a)(2)  and  (3)  have  been 
revised  to  remove  those  provisions  that 
the  Court  remanded  and  to  reflect  these 
new  requirements. 

These  standards  are  not  expected  to 
affect  the  disposal  work  DOE  has 
already  performed  on  tailings.  On  the 
basis  of  consultations  with  DOE  and 
NRC,  we  expect,  in  general,  that  a  pile 
designed  to  comply  with  the  disposal 
standards  proposed  on  September  24. 
1987,  will  also  comply  with  these 
disposal  standards  for  the  control  of 
groundwater  contamination.  DOE  will 
have  to  determine,  with  the  concurrence 
of  the  NRC,  what  additional  work  may 
be  needed  to  comply  with  the 
groundwater  cleanup  requirements. 
However,  any  such  cleanup  work 
should  not  adversely  affect  the  control 
systems  for  tailings  piles  that  have 
already  been  or  are  currently  being 
installed. 

However,  at  three  sites  (Canonsburg. 
PA;  Shiprock.  NM;  and  Sah  Lake  City, 
UT)  the  disposal  design  was  based  on 
standards  remanded  in  part  on 
September  3, 1985.  We  have  considered 
these  sites  separately,  based  on 
information  supplied  by  DOE.  and 
reached  the  tentative  conclusion  that 
modification  of  the  existing  disposal 
cells  is  not  warranted  at  anv  of  them. 


Final  determinations  will  be  made  by 
DOE,  with  the  concurrence  of  NRC. 

The  disposal  site  at  Canonsburg.  PA. 
is  located  above  the  banks  of  Chartiers 
Creek.  Contamination  that  might  seep 
from  the  encapsulated  tailings  will 
reach  the  surface  within  the  site 
boundary,  and  is  then  diluted  by  water 
in  the  creek  to  insignificant  levels. 
Under  these  circumstances,  this  site 
qualifies  for  an  ACL  under 
<!)  192  02(c)(3)(ii).  and  modification  of 
the  existing  disposal  cell  is  not 
warranted. 

The  site  at  Shiprock.  NM,  which  is 
located  above  the  floodplain  of  the  San 
luan  River,  is  over  an  aquifer  that  may 
not  be  useful  as  a  source  of  water  for 
drinking  or  other  beneficial  purpose 
because  of  its  quality,  areal  extent,  and 
vield.  Most  of  the  groundwater  in  this 
aquifer  appears  to  have  originated  from 
seepage  of  tailings  liquor  from  mill 
impoundments  and  not  to  be 
contributing  to  contamination  of  any 
currently  or  f>otentially  useful  aquifer 
.additionally,  the  quality  of  this  water 
may  be  degraded  by  uncontrolled 
disposal  of  municipal  refuse  no.rth  and 
south  of  the  site.  DOE  is  currently  in  the 
process  of  completing  its 
characterization  of  this  groundwater, 
and  may  or  may  not  recommend  use  of 
a  supplemental  standard  under 
§  192.21(g).  In  any  case,  however,  it 
appears  unlikely  that  modification  of 
the  existing  disposal  cell  will  be 
necessarv. 

The  site  containing  the  tailings  from 
the  Salt  Lake  City  mill  is  located  at 
Clive.  Utah,  over  groundwater  that 
contains  dissolved  solids  in  excess  of 
10.000  mg/l  and  is  not  contributing  to 
contamination  of  any  currently  or 
potentially  useful  aquifer.  L'nder  these 
circumstances,  this  site  also  qualifies  for 
a  supplemental  standard  under 
§  192.21(g).  and  modification  of  the 
existing  disposal  cell  is  not  warranted. 

M.  Relationship  to  Other  Policy  and 
Requirements 

In  July  1991  EPA  completed 
development  of  a  strategy  to  guide        * 
future  EPA  and  State  activities  in 
groundwater  protection  and  cleanup.  A 
key  element  of  this  strategy  is  a 
statement  of  EPA  Groundwater 
Protection  Principles' '  that  has  as  its 
overall  goals  the  prevention  of  adverse 
effects  on  human  health  and  the 
environment  and  protection  of  the 
environmental  integrity  of  die  nation  s 
groundwater  resources.  To  achieve  these 


'  Protfcttnfi  the  Sation's  Croundttater  EPA  s 
Strategy  foi  the  1990s.  The  Fi.aal  Report  of  the  EVA 
GroundwaierTask  Force.  I'.S  En-iroruncntdl 
Protection  .\gency., Washington.  IReport  21Z-in2P;. 
lulv  iwt 
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(2)  With  respect  to  remediation: 
groundwater  remediation  activities  must  be 
prioritized  to  limit  the  risk  of  adverse  effects 
to  human  health  risks  first  and  then  to  restore 
currently  used  and  reasonably  expected 
sources  of  drinking  water  and  groundwater 
closely  hydrologically  connected  to  surface 
waters,  whenever  such  restorations  are 
practicable  and  attainable. 

Pursuant  to  our  responsibilities  under 
Section  102(b)  of  UMTRCA,  EPA 
advised  DOE  in  1979  concerning  the 
criteria  which  should  govern  the  order 
in  which  these  sites  should  be  cleaned 
up.  Those  criteria  specified,  in  essence, 
that  sites  capable  of  affecting  the  health 
of  human  populations  the  most  should 
be  remediated  first.  As  a  n!<;uit  DOE  has 
divided  the  24  sites  into  three  levels  of 
priority,  based  on  the  populations 
affected.  In  order  to  facilitate 
implementation  of  these  principles,  we 
have,  in  this  rule,  provided  DOE  with 
flexibility  to  prioritize  their  cleanup 
activities  so  as  to  first  minimize  human 
exposure,  then  restore  reasonably 
expected  drinking  water  sources,  and 
finally  to  clean  up  groundwater  only 
when  restoration  is  practicable  and 
attainable.  This  has  been  done  by 
relaxing  the  requirements  for  cleanup  of 
water: 

(a)  If  it  is  not  a  current  or  potential 
source  of  drinking  water  (i.e.,  it  meets 
the  definition  of  limited  use). 

(b)  Where  natural  processes  will 
achieve  the  standards  and  there  is  no 
current  or  planned  use, 

(c)  Where  adverse  environmental 
impact  will  occur,  and  (d)  where 
cleanup  is  technologically 
impracticable. 

(3)  With  respei  t  to  Federal.  State.  <nnd  local 
responsibilities:  the  primary  responsibility 
for  coordinating  and  implementing 
groundwater  protection  programs  has  always 
been  and  should  continue  to  be  vested  with 
the  States.  An  effective  groundwater 
protection  program  should  link  Federal, 
State,  and  local  activities  into  a  coherent  and 
coordinated  plan  of  action.  EPA  should 
continue  to  improve  coordination  of 
groundwater  protection  efforts  within  the 
Agency  and  with  other  Federal  agencies  with 
groundwater  responsibilities'. 

In  the  case  of  the  sites  covered  by 
these  regulations,  UMTRCA  specifies  a 
primary  role  for  Federal  rather  than 
State  agencies.  However,  since  these 
regulations  are  modeled  after  existing 
RCRA  regulations,  this  will  serve  to 
insure  coherence  and  coordination  with 
similar  prevention  and  remediation 
actions  by  EPA,  the  States,  and  other 
Federal  agencies.  For  example,  the 
concentration  limits  in  groundwater  for 
listed  constituents  at  the  sites  covered 
by  this  rule  are  the  same  as  those 
specified  for  cleanup  and  disposal  at 


RCRA  sites  by  EPA  and  the  States  and 
at  uranium  mill  sites  licensed  by  NRC. 

Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735;  October  4. 1993),  EPA  must 
determine  whether  a  rule  is 
"significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  effect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  the  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  may  be  a  "significant 
regulatory  action."  because  it  may 
qualify  under  criterion  #4  above  on  the 
basis  of  comments  submitted  to  EPA  by 
letter  on  January  15. 1993,  as  a  result  of 
0MB  review  under  the  previous 
Executive  Order  12291.  This  action  was 
therefore  resubmitted  to  OMB  for 
review.  Comments  from  OMB  to  EPA  for 
their  review  under  the  previous 
Executive  Order  and  EPA's  response  to 
those  comments  are  included  in  the 
docket.  Any  changes  made  in  response 
to  OMB  suggestions  or 
recommendations  as  a  result  of  the 
current  review  will  be  documented  in 
the  public  record. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1986.  the  Agency  is  required  to  state 
the  information  collection  requirements 
of  any  standard  published  on  or  after 
July  1.  1988.  In  response  to  this 
requirement,  this  standard  contains  no 
information  collection  requirements  and 
imposes  no  reporting  burden  on  the 
public. 

List  of  Subjects  in  40  CFR  Part  192 

Environmental  protection, 
Groundwater,  Radiation  protectioi:. 
Uranium. 


Dated:  December  14. 1994. 
Carol  M.  Browner, 

Administrator,  Environmental  Protection 
Agency. 

For  the  reasons  set  forth  in  the 
preamble.  40  CFR  part  192  is  amended 
as  follows:    . 

PART  192— HEALTH  AND 
ENVIRONMENTAL  PROTECTION 
STANDARDS  FOR  URANIUM  AND 
THORIUM  MILL  TAILINGS 

1.  The  authority  citation  for  part  192 
continues  to  read  as  follows: 

Authority:  Section  275  of  the  Atomic 
Energy  Act  of  1954,  42  U.S.C.  2022.  as  added 
by  the  Uranium  Mill  Tailings  Radiation 
Control  Act  of  1978.  Pub.  L.  95-604.  as 
amended. 

Subpart  A— Standards  for  the  Control 
of  Residual  Radioactive  Materials  From 
Inactive  Uranium  Processing  Sites 

2.  Section  192.01  is  amended  by 
revising  paragraphs  (a)  and  (e)  and 
adding  paragraphs  (g)  through  (r)  to  read 
as  follows: 

§  192.01     Definitions. 

(a)  Residual  radioactive  material 
means: 

(1)  Waste  (which  the  Secretary 
determines  to  be  radioactive)  in  the 
form  of  tailings  resulting  from  the 
processing  of  ores  for  the  extraction  of 
uranium  and  other  valuable  constituents 
of  the  ores;  and 

(2)  Other  wastes  (which  the  Secretar>* 
determines  to  be  radioactive)  at  a 
processing  site  which  relate  to  such 
processing,  including  any  residual  stock 
of  unprocessed  ores  or  low-grade 
materials. 

*         •         •         *        * 

(e)  Depository  site  means  a  site  (other 
than  a  processing  site)  selected  under 
Section  104(b)  or  105(b)  of  the  Act. 

»        *        »        *        * 

(g)  Act  means  the  Uranium  Mill 
Tailings  Radiation  Control  Act  of  1978, 
as  amended. 

(h)  Administrator  means  the 
Administrator  of  the  Environmental 
Protection  Agency. 

(i)  Secretary  means  the  Secretary  of 
Energy. 

(j)  Commission  means  the  Nuclear 
Regulatory  Commission. 

(k)  Indian  tribe  means  any  tribe,  band, 
clan,  group,  pueblo,  or  community  of 
Indians  recognized  as  eligible  for 
services  provided  by  the  Secretary  of  the 
Interior  to  Indians. 

(1)  Processing  site  means: 

(1)  Any  site,  including  the  mill, 
designated  by  the  Secretary  under 
Section  102(a)(1)  of  the  Act;  and 

(2)  Any  other  real  property  or 
improvement  thereon  which  is  in  the 


vicinity  of  such  site,  and  is  determined 
by  the  Secretary,  in  consultation  with 
the  Commission,  to  be  contaminated 
with  residual  radioactive  materials 
derived  from  such  site. 

(m)  Tailings  means  the  remaining 
portion  of  a  metal-bearing  ore  after  some 
or  all  of  such  metal,  such  as  uranium, 
has  been  extracted. 

(n)  Disposal  period  means  the  period 
of  time  beginning  March  7.  1983  and 
ending  with  the  completion  of  all 
subpart  A  requirements  specified  under 
a  plan  for  remedial  action  except  those 
specified  in  §  192.03  and  §  192.04. 

(o)  Plan  for  remedial  action  means  a 
wTitten  plan  (or  plans)  for  disposal  and 
cleanup  of  residual  radioactive 
materials  associated  with  a  processing 
site  that  incorporates  the  results  of  site 
characterization  studies,  environmental 
assessments  or  impact  statements,  and 
engineering  assessments  so  as  to  satisfy 
the  requirements  of  subparts  A  and  B  of 
this  part.  The  plan(s)  shall  be  developed 
in  accordance  with  the  provisions  of 
Section  108(a)  of  the  Act  with  the 
concurrence  of  the  Commission  and  in 
consultation,  as  appropriate,  with  the 
Indian  Tribe  and  the  Secretary  of 
Interior. 

(p)  Post-disposal  period  means  the 
period  of  time  beginning  immediately 
after  the  disposal  period  and  ending  at 
termination  of  the  monitoring  period 
established  under  §  192.03. 

(q)  Groundwater  means  water  below 
the  ground  surface  in  a  zone  of 
saturation. 

(r)  Underground  source  of  drinking 
wafer  means  an  aquifer  or  its  portion: 

(l)(i)  Which  supplies  any  public 
water  system  as  defined  in  §  141.2  of 
this  chapter;  or 

(ii)  Which  contains  a  sufficient 
quantity  of  groundwater  to  supply  a 
public  water  system;  and 

(A)  Currently  supplies  drinking  water 
for  human  consumption;  or 

(B)  Contains  fewer  than  10.000  mg/1 
total  dissolved  solids;  and 

(2)  Which  is  not  an  exempted  aquifer 
as  defined  in  §  144.7  of  this  chapter. 

3.  Section  192.02  is  revised  to  read  as 
follows: 

§192.02    Standards. 

Control  of  residual  radioactive 
materials  and  their  listed  constituents 
shall  be  designed '  to: 

(a)  Be  effective  for  up  to  one  thousand 
vears.  to  the  extent  reasonably 
achievable,  and,  in  any  case,  for  at  least 
200  years,  and. 


'  Because  the  standard  applies  to  design, 
monitoring  after  disposal  is  not  required  lo 
demonstrate  compliance  with  respect  to  §  192.02|a) 
and  (bj. 


(b)  Provide  reasonable  assurance  that 
releases  of  radon-222  from  residual 
radioactive  material  to  the  atmosphere 
will  not: 

(1)  Exceed  an  average  ^  release  rate  of 
20  picocuries  per  square  meter  per 
second. or 

(2)  Increase  the  aiuiual  average 
concentration  of  radon-222  in  air  at  or 
above  any  location  outside  the  disposal 
site  by  more  than  one-half  picocuric  per 
liter. ' 

(c)  Provide  reasonable  assurance  of 
conformance  with  the  following 
groundwater  protection  provisions: 

(1)  The  Secretar\^  shall,  on  a  site- 
specific  basis,  determine  which  of  the 
constituents  listed  in  Appendix  I  to  Part 
192  are  present  in  or  reasonably  derived 
from  residual  radioactive  materials  and 
shall  establish  a  monitoring  program 
adequate  to  determine  background 
levels  of  each  such  constituent  in 
groundwater  at  each  disposal  •>;;;■. 

(2)  The  Secretary  shall  comply  with 
conditions  specified  in  a  plan  for 
remedial  action  which  include|^ 
engineering  specifications  for  a  system 
of  disposal  designed  to  ensure  that 
constituents  identified  under  paragraph 
(c)(1)  of  this  section  entering  the 
groundwater  from  a  depository  site  (or 
a  processing  site,  if  residual  radioactive 
materials  are  retained  on  the  site)  will 
not  exceed  the  concentration  limits 
established  under  paragraph  (c)(3)  of 
this  section  (or  the  supplemental 
standards  established  under  §  192.22)  in 
the  uppermost  aquifer  underlying  the 
site  beyond  the  point  of  compliance 
established  under  paragraph  (c)(4)  of 
this  section. 

(3)  Concentration  limits: 

(i)  Concentration  limits  shall  be 
determined  in  the  groundwater  for 
listed  constituents  identified  under 
paragraph  (c)(1)  of  this  section.  The 
concentration  of  a  listed  constituent  in 
groundwater  must  not  exceed: 

(A)  The  background  level  of  that 
constituent  in  the  groundwater;  or 

(B)  For  any  of  the  constituents  listed 
in  Table  1  to  subpart  A.  the  respective 
value  given  in  that  Table  if  the 
background  level  of  the  constituent  is 
below  the  value  given  in  the  Table;  or 

(C)  An  alternate  concentration  limit 
established  pursuant  to  paragraph 
(c)(3)(ii)  of  this  section. 

(ii)(A)  The  Secretary  may  apply  an 
alternate  concentration  limit  if.  after 


'This  average  shall  apply  over  the  entire  surfaca 
of  the  disposal  site  and  over  at  Ipu.^i  a  one-year 
period.  Radon  will  come  from  both  residual 
radioactive  materials  and  from  materials  covering 
them.  Radon  emissions  from  the  coveriiig  matrriaU 
should  be  estimated  as  part  of  developing  a 
remedial  action  plan  for  each  site.  The  standard, 
however,  applies  only  to  emissions  front  residual 
radioactive  Rvaleridls  lo  the  atmosphere. 
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contamination  and  their  cumulative 
impact  on  surface  water  quality; 

[viii]  The  potential  for  health  risks 
caused  by  human  exposure  to 
con<:;ituentsT 

(;.v)  The  potential  damage  to  wildlife, 
crops,  vegetation,  and  physical 
structures  caused  by  exposure  to 
constituents:  and 

(.y)  The  persistence  and  permanence 
of  the  potential  adverse  effects. 

(4)  Point  of  compliance:  The  point  of 
compliance  is  the  location  at  which  the 
groundwater  concentration  limits  of 
paragraph  (c)(3)  of  this  section  apply 
The  point  of  compliance  is  the 
intersection  of  a  vertical  plane  with  the 
uppermost  aquifer  underlying  the  site, 
located  at  the  hydraulically 
downgradient  limit  of  the  disposal  area 
plus  the  area  taken  up  by  any  liner, 
dike,  or  other  barrier  designed  to 
contain  the  residual  radio.ictive 
material. 

(d)  Each  site  on  which  disposal  occurs 
shall  be  designed  and  stabilized  in  a 
manner  that  minimizes  the  need  for 
future  maintenance. 

4.  Section  192.03  is  added  to  read  as 
follows: 

§  192.03    Monitoring. 

A  groundwater  monitoring  plan  shall 
be  implemented,  to  be  carried  out  over 
a  period  of  time  commencing  upon 
completion  of  remedial  actions  taken  to 
comply  with  the  standards  in  §  192.02, 
and  of  a  duration  which  is  adequate  to 
demonstrate  that  future  performance  of 
the  system  of  disposal  can  reasonably  be 
expected  to  be  in  accordance  with  the 
design  requirements  of  §  192.02(c).  This 
plan  and  the  length  of  the  monitoring 
period  shall  be  modified  to  incorporate 
anv  corrective  actions  required  under 
§192.04  or  §  192.12(c). 

5.  Section  192.04  is  added  to  read  as 
follows: 

§192.04    Corrective  Action. 

If  the  groundwater  concentration 
limits  established  for  disposal  sites 
under  provisions  of  §  192.02(c)  are 
found  or  projected  to  be  exceeded,  a 
corrective  action  program  shall  be 
placed  into  operation  as  soon  as  is 
practicable,  and  in  no  event  later  than 
eighteen  (18)  months  after  a  finding  of 
exceedance.  This  corrective  action 
program  will  restore  the  performance  of 
the  system  of  disposal  to  the  original 
concentration  limits  established  under 
§  192.02(c)(3),  to  the  extent  reasonably 
achievable,  and,  in  any  case,  as  a 
minimum  shall: 

(a)  Conform  with  the  groundwater 
provisions  of  §  192.02(c)(3),  and 

(b)  Clean  up  groundwater  in 
conformance  with  subpart  B,  modified 


as  appropriate  to  apply  to  the  disposal 
site. 

6.  Table  1  is  added  to  subpart  A  to 
read  as  follows: 

Table  1  to  Subpart  A.— Maximum 
Concentration  of  Constituents 
FOR  Groundwater  Protection 


Constituent  concentration ' 

Maximum 

Arsenic    

0.05 

Barium 

1.0 

Cadmium 

0.01 

Chromium 

0.05 

Lead 

0.05 

Mercury    

0.002 

Selenium   

0.01 

Silver  

0.05 

Nitrate  (as  N)    

10. 

Molybdenum ; 

0.1 

Combined  radium-226  and 

5  pCi-liter 

radium-228. 

Combined  uranium-234  and 

30  pCi  liter    . 

uranium-238^ 

Gross  alptia-particle  activity 

15  pCiltter 

(excluding  radon  and  ura- 

nium). 

Endrin  (1,2,3,4,10.10- 

0.0002 

hexachloro-6,7-exposy- 

1,4,4a,5,6,7,8,8a- 

octahydro-1 ,4-endo,endo- 

5,8- 

dimethanonaphthalene). 

Lindane  (1,2,3,4,5,6- 

0.004 

hexach!orocyclot"iexane. 

gamma  Insomer). 

Methoxyctilor  (1.1,1- 

0.1 

tnch;oro-2,2'-bis(p- 

methoxyphenylethane)). 

Toxaphene  {Ci^HinCU, 

0.005 

technical  chlorinated 

camphene,  67-69  percent 

chlorine). 

2,4-D  (2,4- 

0.1 

dichlorophenoxyacetic 

acidK 

2,4,5-TP  Silvex  (2,4,5- 

0.01 

trichlorophenoxypropionic 

acid). 

'  Milligrams  per  liter,  unless  stated  other- 
wise. 

'  Where  secular  equilibrium  obtains,  this  cr.- 
tenon  will  be  satisfied  by  a  concentration  of 
0.044  milligrams  per  liter  (0.044  mg/!).  For 
conditions  of  other  than  secular  equilibrium,  a 
corresponding  value  may  be  derived  and  ap- 
plied, based  on  the  measured  site-specific 
ratio  of  the  two  isotopes  of  uranium. 

Subpart  B — Standards  for  Cleanup  of 
Land  and  Buildings  Contaminated  with 
Residual  Radioactive  Materials  from 
Inactive  Uranium  Processing  Sites 

7.  Section  192.11  is  amended  by 
revising  paragraph  (a)  and  adding 
paragraph  (e)  to  read  as  follows: 

192.11    Definitions. 

(a)  Unless  otherwise  indicated  in  this 
subpart,  all  terms  shall  have  the  same 
meaning  as  defined  in  subpart  A. 


(e)  Limited  use  groundwater  means 
groundwater  that  is  not  a  current  or 
potential  source  of  drinking  water 
because  (1)  the  concentration  of  total 
dissolved  solids  is  in  excess  of  10.000 
mg/1,  or  (2)  widespread,  ambient 
contamination  not  due  to  activities 
involving  residual  radioactive  materials 
from  a  designated  processing  site  exists 
that  cannot  be  cleaned  up  using 
treatment  methods  reasonably  employed 
in  public  water  systems,  or  (3)  the 
quemtity  of  water  reasonably  available 
for  sustained  continuous  use  is  less  than 
150  gallons  per  day.  The  parameters  for 
determining  the  quantity  of  water 
reasonably  available  shall  be 
determined  by  the  Secretary  with  the 
concurrence  of  the  Commission. 

8.  In  §  192.12.  the  introductory  text  is 
republished  without  change  and 
paragraph  (c)  is  added  to  read  as 
follows: 

192.12    Standards. 

Remedial  actions  shall  be  conducted 
so  as  to  provide  reasonable  assurance 
that,  as  a  result  of  residual  radioactive 
materials  from  any  designated 
processing  site: 
***** 

(c)  The  Secretary  shall  comply  with 
conditions  specified  in  a  plan  for 
remedial  action  which  provides  that 
contamination  of  groundwater  by  listed 
constituents  from  residual  radioactive 
material  at  any  designated  processing 
site  (§  192.01(1))  shall  be  brought  into 
compliance  as  promptly  as  is  reasonably 
achievable  with  the  provisions  of 
§  192.02(c)(3)  or  any  supplemental 
standards  established  under  §  192.22. 
For  the  purposes  of  this  subpart: 

(1)  A  monitoring  program  shall  be 
carried  out  that  is  adequate  to  define 
backgroundwater  quality  and  the  areal 
extent  and  magnitude  of  groundwater 
contamination  by  listed  constituents 
from  residual  radioactive  materials 

(§  192.02(c)(1))  and  to  monitor 
compliance  with  this  subpart.  The 
Secretary  shall  determine  which  of  the 
constituents  listed  in  Appendix  I  to  part 
192  are  present  in  or  could  reasonably 
be  derived  from  residual  radioactive 
material  at  the  site,  and  concentration 
limits  shall  be  established  in  accordance 
with  §  192.02(c)(3). 

(2)  (i)  If  the  Secretarj'  determines  that 
sole  reliance  on  active  remedial 
procedures  is  not  appropriate  and  that 
cleanup  of  the  groundwater  can  be  more 
reasonably  accomplished  in  full  or  in 
part  through  natural  flushing,  then  the 
period  for  remedial  procedures  may  be 
extended.  Such  an  extended  period  may 
extend  to  a  term  not  to  exceed  100  vears 
if: 


(A)  The  concentration  limits 
established  under  this  subpart  are 
projected  to  be  satisfied  at  the  end  of 
this  extended  period. 

(B)  Institutional  control,  having  a  high 
degree  of  permanence  and  which  will 
effectively  protect  public  health  and  the 
environment  and  satisfy  beneficial  uses 
of  groundwater  during  the  extended 
period  and  which  is  enforceable  by  the 
administrative  or  judicial  branches  of 
government  entities,  is  instituted  and 
maintained,  as  part  of  the  remedial 
action,  at  the  processing  site  and 
wherever  contamination  by  listed 
constituents  from  residual  radioactive 
materials  is  found  in  groundwater,  or  is 
projected  to  be  found,  and 

(C)  The  groundwater  is  not  currently 
and  is  not  now  projected  to  become  a 
source  for  a  public  water  system  subject 
to  provisions  of  the  Safe  Drinking  Water 
Act  during  the  extended  period. 

(ii)  Remedial  actions  on  groundwater 
conducted  under  this  subpart  may  occur 
before  or  after  actions  under  Section 
104(f)(2)  of  the  Act  are  initiated. 

(3)  Compliance  with  this  subpart  shall 
be  demonstrated  through  the  monitoring 
program  established  under  paragraph 
{c)(l)  of  this  section  at  those  locations 
not  beneath  a  disposal  site  and  its  cover 
where  groundwater  contains  listed 
constituents  from  residual  radioactive 
material. 

Subpart  C — Implementation 

9.  In  §  192.20.  paragraphs  (a)(2)  and 
(a)(3)  and  the  first  sentence  of  paragraph 
{b)(l)  are  revised  and  paragraphs  (a)(4) 
and  (b)(4)  are  added  to  read  as  follows: 

192.20    Guidance  for  Implementation. 

***** 

(a)(1)*  •   * 

(2)  Protection  of  water  should  be 
considered  on  a  case-specific  basis, 
drawing  on  hydrological  and 
geochemical  sur\'eys  and  all  other 
relevant  data.  The  hydrologic  and 
geologic  assessment  to  be  conducted  at 
each  site  should  include  a  monitoring 
program  sufficient  to  establish 
background  groundwater  quality 
through  one  or  more  upgradient  or  other 
appropriately  located  wells.  The 
groundwater  monitoring  list  in 
Appendix  IX  of  part  264  of  this  chapter 
(plus  the  additional  constituents  in 
Table  A  of  this  paragraph)  may  be  used 
for  screening  purposes  in  place  of 
Appendix  I  of  part  192  in  the 
monitoring  program.  New  depositor) 
sites  for  tailings  that  contain  water  at 
greater  than  the  level  of  "specific 
retention"  should  use  aliner  or 
equivalent.  In  considering  design 
objectives  for  gn)undwater  protection. 


the  implementing  agencies  should  give 
priority  to  concentration  levels  in  the 
order  listed  under  §  192.02(c)(3)(i). 
When  considering  the  potential  for 
health  risks  caused  by  human  e.xposare 
to  known  or  suspected  carcinogens, 
alternate  concentration  limits  pursuant 
to  paragraph  192.02(c)(3)(ii)  should  be 
established  at  concentration  levels 
which  represent  an  excess  lifetime  risk. 
at  a  point  of  exposure,  to  an  averag«! 
individual  no  greater  than  betwe(!n  10  ■• 
and  lOA 

Table  A  TO  §  192.20(a)(2)— 
Additional  Listed  Constituents 

Nitrate  (as  N) 
Molytxlenum 

Cornbined  radium-226  and  radium-228 
Combined  uranium-234  and  uranium-238 
Gross  alpha-particle  activity  (excluding  radon 
and  uranium) 

(3)  The  plan  for  remedial  action, 
concurred  in  by  the  Commission,  will 
specify  how  applicable  requirements  of 
subpart  A  are  to  be  satisfied.  The  plan 
should  include  the  schedule  and  stt^ps 
necessary  to  complete  disposal 
operations  at  the  site.  It  should  include 
an  estimate  of  the  inventon,'  of  wastes  to 
be  disposed  of  in  the  pile  and  their 
listed  constituents  and  address  any  need 
to  eliminate  free  Hquids:  stabilization  of 
the  wastes  to  a  bearing  capacity ' 
sufficient  to  support  the  final  cover;  and 
the  design  and  engineering 
specifications  for  a  cover  to  manage  the 
migration  of  liquids  through  the 
stabilized  pile,  function  without 
maintenance,  promote  drainage  and 
minimize  erosion  or  abrasion  of  the 
cover,  and  accommodate  settling  and 
subsidence  so  that  cover  integrity  is 
maintained.  Evaluation  of  proposed 
designs  to  conform  to  subpart  A  should 
be  ba.sed  on  realistic  technical 
judgments  and  include  use  of  availabit; 
empirical  information.  The 
consideration  of  possible  failurt?  modes 
and  related  corrective  actions  should  ht' 
limited  to  reasonable  failure 
assumptions,  with  a  demonstration  that 
the  disposal  design  is  generally 
amenable  to  a  range  of  corrective 
actions. 

(4)  The  groundwater  monitoring  list 
in  Appendix  IX  of  part  264  of  this 
chapter  (plus  the  additional  constituents 
in  Table  A  in  paragraph  (a)(2)  of  this 
section)  may  be  used  for  screening 
purposes  in  place  of  Appendix  I  of  part 
192  in  monitoring  programs.  The 
monitoring  plan  required  under  §  192.():» 
should  be  designed  to  include 
verification  of  site-specific  assuinplious 
used  to  project  the  performance  of  th«' 
dispo.sal  system.  Prevention  of 
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contaminatio:  i  of  groundwater  may  be 
assessed  by  ii  direct  methods,  such  as 
measuring  th(  ^  migration  of  moisture  in 
the  various  cc  mponents  of  the  cover,  the 
tailings,  and  me  area  between  the 
tailings  and  t  le  nearest  aquifer,  as  well 
as  by  direct  n  onitoring  of  groundwater. 

.'icinity  properties 
(§  192.01  (1)(2|),  such  assessments  may 
not  be  necessi  ry,  as  determined  by  the 
Secretary,  wil  i  the  concurrence  of  the 

;onsidering  such  factors  as 

ind  the  amount  of 
contaminatioi  i  present.  Temporary 
excursions  fr(  m  applicable  limits  of 
groundwater  i  :oncentrations  that  are 

a  disposal  operation  itself 
shall  not  coniitute  a  basis  for 
considering  c  )rrective  action  under 
§  192.04  durii  g  the  disposal  period, 
unless  the  dis  aosal  operation  is 
suspended  pr  or  to  completion  for  other 

reasons. 

iance  with  §  192.12(a)  and 

3,  to  the  extent  practical, 
should  be  der  lonstrated  through 
radiation  surv  svs.  •   •   * 


Commission, 
local  geology 


than  seasonal 

(b)(1)  Comp 

(b)  of  subpart 


h  )w 


10  ul 


moven  ent 
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steps  "necessar>'  to 
leanup  of  groundwater  at 
Id  document  the  extent 
on  due  to  releases  prior  to 
including  the 
and  location  of  listed 

the  rate  and  direction 
)f  contaminated 
jased  upon  the 
carried  out  under 
In  addition,  the 
shiould  consider  future 
,  including  an 
;uch  processes  as 
d  dilution  and  future 
from  beneath  a  disposal 
for  assessment  and 
ptrposes  should  be 
e  itablish  the  extent  and 
;ontamination,  with 
assurance,  through  use  of  a 
minimal  number  of 
ions.  The  location  and 
itoring  wells,  the 
duration  of  monitoring, 
on  of  indicator  analytes 
;roundwater  monitoring, 
gen  Brally,  the  design  and 
e  monitoring  system,  will 
potential  for  risk  to 
upon  other  factors, 
cha  ■acteristics  of  the 
environment,  such  as 
groundwater  flow, 
rptardation,  time  of 
contaminant  transit  to 


(r( 


receptors,  results  of  statistical 
evaluations  of  data  trends,  and 
modeling  of  the  dynamics  of  the 
groundwater  system.  All  of  these  factors 
should  be  incorporated  into  the  design 
of  a  site-specific  monitoring  program 
that  will  achieve  the  purpose  of  the 
regulations  in  this  subpart  in  the  most 
cost-effective  manner.  In  the  case  of 
vicinity  properties  (§  192.01  (1)(2)),  such 
assessments  will  usually  not  be 
necessary.  The  Secretary',  with  the 
concurrence  of  the  Commission,  may 
consider  such  factors  as  local  geology 
and  amount  of  contamination  present  in 
determining  criteria  to  decide  when 
such  assessments  are  needed.  In  cases 
where  §  192.12(c)(2)  is  invoked,  the  plan 
should  include  a  monitoring  program 
sufficient  to  verify  projections  of  plume 
movement  and  attenuation  periodically 
during  the  extended  cleanup  period. 
Finally,  the  plan  should  speiify  details 
of  the  method  to  be  used  for  cleanup  of 
groundwater. 

10.  In  §  192.21,  the  introductory  text 
and  paragraph  (b)  are  revised,  paragraph 
(f)  is  redesignated  as  paragraph  (h),  and 
new  paragraphs  (f)  and  (g)  are  added  to 
read  as  follows: 

§  192.21    Criteria  for  applying  supplemental 
standards 

Unless  otherwise  indicated  in  this 
subpart,  all  terms  shall  have  the  same 
meaning  as  defined  in  Title  I  of  the  Act 
or  in  subparts  A  and  B.  The 
implementing  agencies  may  (and  in  the 
case  of  paragraph  (h)  of  this  section 
shall)  apply  standards  under  §  192.22  in 
lieu  of  the  standards  of  subparts  A  or  B 
if  they  determine  that  any  of  the 
following  circumstances  exists: 
***** 

(b)  Remedial  actions  to  satisfy-  the 
cleanup  standards  for  land,  §  192.12(a), 
and  groundwater.  §  192.12(c),  or  the 
acquisition  of  minimum  materials 
required  for  control  to  satisfy 
§§  192.02(b)  and  (c),  would, 
notwithstanding  reasonable  measures  to 
limit  damage,  directly  produce  health 
and  environmental  harm  that  is  clearly 
excessive  compared  to  the  health  and 
environmental  benefits,  now  or  in  the 
future.  A  clear  excess  of  health  and 
environmental  harm  is  harm  that  is 
long-term,  manifest,  and  grossly 
disproportionate  to  health  and 
environmental  benefits  that  may 
reasonably  be  anticipated. 
***** 

(0  The  restoration  of  groundwater 
quality  at  any  designated  processing  site 
under  §  192.12(c)  is  technically 
impracticable  from  an  engineering 
perspective. 


(g)  The  groundwater  meets  the  criteria 
of  §  192.11(e). 

***** 

11.  In  §  192.22,  paragraphs  (a)  and  (b;i 
are  revised  and  paragraph  (d)  is  added 
to  read  as  follows: 

192.22    Supplemental  standards. 

***** 

(a)  When  one  or  more  of  the  criteria 
of  §  192.21(a)  through  (g)  applies,  the 
Secretary  shall  select  and  perform  that 
alternative  remedial  action  that  comes 
as  close  to  meeting  the  otherwise 
applicable  standard  under  §  192.02(c)(3) 
as  is  reasonably  achievable. 

(b)  When  §  192.21(h)  applies, 
remedial  actions  shall  reduce  other 
residual  radioactivity  to  levels  that  are 
as  low  as  is  reasonably  achievable  and 
conform  to  the  standards  of  subparts  A 
and  B  to  the  ma.ximum  extent 
practicable. 
***** 

(d)  When  §  192.21(b),  (f),  or  (g)  apply, 
implementing  agencies  shall  apply  any 
remedial  actions  for  the  restoration  of 
contamination  of  groundwater  by 
residual  radioactive  materials  that  is 
required  to  assure,  at  a  minimum, 
protection  of  human  health  and  the 
environment.  In  addition,  when 
§  192.21(g)  applies,  supplemental 
standards  shall  ensure  that  current  and 
reasonably  projected  uses  of  the  affected 
groundwater  are  preser\'ed. 

12.  Appendix  I  is  added  to  part  192 
to  read  as  follows: 

Appendix  I  to  Part  192 — Listed  Constituents 

Acetonitrile 

Acetophenone  (Ethanone.  1-phenyl) 

2-Acetylaniinofluorene  (.Ac.etamide,  N-9H- 

fluoren-2-yl-) 
Acetyl  chloride 
l-Acetyl-2-thiourea  (Acetamide,  N- 

(aminothioxymethyl)-) 
Acrolein  (2-Propenal) 
Acrylamide  (2-Propenamide) 
Acrylonitrile  (2-Propenenitrile) 
Anatoxins 
Aldicarb  (Propenal,  2-methyl-2-(methylthio)- 

,0-|(inethylamino)carbonyl|oxime 
Aldrin  (1.4:5.8-Dimethanonaphthalene, 

1.2.3,4,10.10-hexachloro-l, 4,4a. 5,8,8a- 

hexahydro(la,4a,4a3,5a,8cu8aP)-) 
Allyl  alcohol  (2-Propen-l-ol) 
Allyl  chloride  (l-Propane.3-chloro) 
Aluminum  phosphide 
4-Aminobiphenyl  (|l.l'-Biphenyll-4-amine) 
5-(AminomethyJ)-3-isoxa2olol  (3(2H)- 

Isoxazolone.5-(aminomelhyl)-) 
4-AminopyTidine  (4-Pvridineamine) 
Amitrole  (lH-1.2,4-Triazol-3-amine) 
Ammonium  vanadate  (Vanadic  acid, 

ammonium  salt] 
Aniline  (Benzenamine) 
Antimony  and  compounds,  N.O.S.' 


'  The  abb.'eviation  N.O.S.  (nol  otherwi.se 
specified)  signifies  those  members  of  the  general 
class  not  specifically  listed  by  name  in  this 
appendix. 


.AramiJe  (Sulfurous  acid.  2-chloroethyl  2-i4- 

(l.l-dimethylethyl)phenoxyl-l-methylethyl 

esler) 
Arsenic  and  compounds,  N.O.S. 
.Arsenic  acid  (Arsenic  acid  HiAsO^l 
.Arsenic  pentoxide  (Arsenic  oxide  .As^Os) 
.'\uramine  (Benzamine,  4.4'- 

carbonimidoylbislN.N-dimethyl-j) 
.Azaserine  (L-Serine.  diazoacefate  (esttr)) 
Barium  and  compounds.  N.O.S. 
Barium  cyanide 

Benziclacridine(3.4-Benzacridine) 
Benzlajanthracene  (1.2-Benzanthra(.ene) 
Benzal  chloride  (Benzene,  dichloromethyl-) 
Benzene  (Cyclohexatriene) 
Benzenearsonic  acid  (Arsenic  acid,  phenyl-) 
Benzidine  ((l.l'-Biphenyll-4.4"-diamine) 
Benzolblfluoranthene 

(Bcnzlelacephananthrylt'nf) 
Benzoljlfluoranthene 
Benzolklfluoranthene 
BenzolalpvTene 
p-Benzoquinone  (2.5-Cyclohi'xadion(*-l  .4- 

dione) 
Benzotrichloride  (Benzene,  (irichloro- 

muthyl)-) 
Benzyl  chloride  (Benzene,  (chloromeliiyl)-) 
Ber\llium  and  compourtds.  N.O.S. 
Bromoacetone  (2-Propanone.  l-bromo-) 
Bromoform  (Methane,  tribromo-) 
4-Bromophenyl  phenyl  ether  (Benzene.  I- 

bromo-4-phenoxy-) 
Bmcine  (Strychnidin-10-one.  2.3-dinieth- 

OXV-) 

Butyl  benzyl  phthalate  (1,2- 

Benzenedicarbozy-lic  acid,  butyl 

phenylmethyl  ester) 
Cacodylic  acid  (Arsinic  acid,  dimethyl) 
Oadmium  and  compounds.  N.O.S. 
Calcium  chromate  (Chromic  acid  H;Cr04. 

calcium  salt) 
("alcium  cyanide  (Ca(CN);) 
C^larbon  disulfide 

Cirbon  oxyfluoride  (Carbonic  difluoride) 
Carbon  tetrachloride  (Methane,  tetrachloro-) 
Chloral  (Acetaldehyde.  U-ichloro-) 
Chlorambucil  (Benzenebutanoic  a(.id.  4- 

ibis(2-chloroethyl)aminol-) 
Chlordane  (4.7-Methano-lH- 

indene. 1.2.4.5.6, 7.8,8-octa(.hIoro- 

2.3.3a.4.7,7a-hexahydro-) 
Chlorinated  benzenes,  N.O.S. 
Chlorinated  ethane.  N.O.S. 
C;hlorinated  fluorocarbons,  N.O.S. 
Chlorinated  naphthalene,  N.O.S. 
Chlorinated  phenol,  N.O.S. 
Chlornaphazin  (Naphthalenamine,  N.N"- 

bis(2-chlorethyl)-) 
Chloroacetaldehyde  (Acetaldehyde.  chloro-) 
Chloroalkyl  ethers.  N.O.S. 
p-Chloroaniline  (Benzenamine.  4-chloro-) 
Chlorobenzene  (Benzene,  chloro-) 
Chlorobenzilate  (Benzeneacetic  acid.  4- 

chIoro-a-(4-chlorophenyl)-a-hydroxy-. 

ethyl  ester) 
p-Chloro-m-cresol  (Phenol.  4-chloro-3- 

methyl) 
2-Chloroethyl  vinyl  ether  (Ethene,  (2- 

chloroethoxy)-) 
Chloroform  (Methane,  trichloro-j 
Chloromethyl  methyl  ether  (Methane, 

chloromethoxy-) 
P-Chloronapthalene  (Naphthalene,  2-chloro-) 
o-Chlorophenol  (Phenol,  2-chloro-) 
l-{o-Chlorophenyl)thiourea  (Thiourea,  (2- 

chlorophenyl-j) 


3-Chloropropionitrile  (Propanenitrile.  3- 

chloro") 
Chromium  and  compounds,  N.O.S. 
Chrysene 
Citrus  red  No.  2  (2-Naphthalenol.  1-1(2.")- 

dimethoxyphenyl)azo|-) 
Coal  tar  creosote 
Copper  cyanide  (CuCN) 
Creosote 

Ciresol  (Chresylic  acid)  (Phenol,  methyl-] 
Crotonaldehyde  (2-Butenai) 
Cyanides  (soluble  salts  and  complexes). 

N.OS. 
Cyanogen  (Ethanedinitrile) 
Cyanogen  bromide  ({CN]Br) 
Cyanogen  chloride  ((CN)Cl] 
Cycasin  (beta-D-Glucopyranosidc.  (inftliyl- 

ONN-azoxy)methyl) 
2-Cyt!ohexyi-4.G-dinitrophenol  (Phenol.  2- 

cvclohexyl-4,6-dinitro-] 
Cyclophosphamide  (2H-1.3,2- 

Oxazaphosphorin-2-amine.N.N-bis(2- 
chloroethyl) 
tetrahydro-.2-oxide] 
2.4-D  and  salts  and  esters  (Acetit  acid.  (2.4- 

dichlorophenoxy]-) 
Daunomycin  (5.1 2-Naphthaccnediont'.8- 
•      acetyi-10-!(3-amino-2.3.6-trideo.xy-a-Llyxo- 
hcxopyranosyl)oxy!-7.8.9.10-tetrahydn)- 
6.8.n-trihvdroxv-l-methoxy-.(8S-cis)) 
DDD  (Benzene.  l.r-(2.2- 

dich!oroethylidene)bisl4-chloro-) 
DDE  (Benzene.  l.l-(dichloroelhylidene)bis!4- 

c  hloro-) 
DDT  (Benzene.  l.r-(2.2.2- 

trichloroethlyidene)bisi4-i  hloro-) 
Diallate  (Carbomothioic  acid.  bis(l- 
methy!ethyl)-.S-(2.3-dich!oro-2-prnpeny!) 
ester) 
Dibenzla.hlacridine 
Dibenzla.jlacridine 
Dibenzla.hjanthracene 
7H-Dibenzo!c.g|carbazole 
Dibenzola.ejpyrene  (Naphtliojl. 2.4.5- 

defjcrysene) 
Dibenzoia.hlpyrene  (Dibenzolb.deflcrysene) 
Dibenzoia.ijpyrene  (Benzo(rstlpentaphcne) 
1.2-Dibromo-3-chloropropane  (Propane.  1.2- 

dihromo-3-chloro-) 
Dibutylphthalate  (1.2-Benzenedicartioxylic 

acid,  dibutyl  ester] 
o-Dichlorobenzene  (Benzene.  1.2-dichioro-) 
m-Dichlorobenzene  (Benzene,  1.3-dichloro-) 
p-Dichlorobenzene  (Benzene.  1,4-dichloro-) 
Dichlorobenzene.  .N.O.S.  (Benzene;  dichloro- 

.  N.O.S.) 
3.3'-Dichlorobenzidine  (|l.r-Biphenyli-4.4'- 

dia.mine.  3.3'-dichloro-) 
1.4-Dichloro-2-butene  (2-Butene.  1.4- 

dichloro-) 
Dichlorodifluoromethane  (Methane. 

dichlorodifiuoro-) 
Dichloroethylene,  N.O.S. 
1.1-Dichloroethylene  (Etheiie.  1.1-dichloro-) 
1.2-Dichloroethvlene  (Ethene.  1.2-dichloro- 

.(E)-) 
Dichloroethyl  ether  (Ethane,  l.l'-oxybis|2- 

chloro-) 
Dichloroisopropyl  ether  (Propane,  2.2'- 

oxybisl2-chloro-] 
Dichioromethoxy  ethane  (Ethane,  1.1- 

|methylenebis(oxy]bis[2-chloro-) 
Dichloromethyl  ether  (Methane. 

oxybislchloro-] 
2.4-bichlorophenol  (Phenol.  2,4-dichloro-) 
2.6-Dichlorophenol  (Phenol.  2.6-dichloro-) 


Dithlorophenylarsine  (Arsinous  dichloridc, 

phenyl-) 
Dichloropropane.  N.O.S.  (Propane. 

dichloro-.) 
Dichloropropanol.  N.O.S.  (Propanol, 

dichloro-. ) 
Di(  hloropropene:  N.O.S.  (l-Propan«N 

dichloro-.) 
1.1-Dichloropropene  (1-Propene.  1.3- 
dichloro-) 
Dieldrin  (2.7:3.6-Dimethanonaphlh|2.«- 
b|oxirene.3.4.5.6.9.9-hexaLhloro- 
ld.2.2a.3.fi.6a.7.7a.octahydro- 
.(lati.2P.2a«.3p.6p.0aa.7p.7auj) 
1.2:3.4-Diepoxybutane  (2.2'-Bioxir.iiit-, 
Dieihylarsine  (.Arsine.  diethyl-) 
1.4  Diethvlene  oxide  (1.4-Dioxane) 
Diethylhexyl  phthalate  (1.2- 
Benzenedj(  arboxiyic  acid.  l)is(2-cthylhfxl) 
ester) 
N.N-Diethylhydrazine  (Hydrazine.  1.2- 

diethvl) 
O.O-Difthyl  S-methyl  dilhiophosphait- 
(Phosphorodilhioic  acid.  O.O-dicthyl  S- 
methvi  ester) 
Uiethyl-p-nitrophen\l  phosphate  (Phosphnr'i 

acid,  diethyl  4-nitrophenyl  ester) 
Diethyl  phthalate  (1.2-Benzenedirar!)<-\y!i( 

acid,  diethyl  ester) 
O.O-Diethyl  O-pyrazinyl  phosphorothioaii- 
(Phosphorothioic  acid.  O.O-diethyl  O- 
pvrazinyl  ester) 
Dieihylstiibesterol  (Phenol.  4.4"-(l  2-.i;cth>I- 
1.2-elhenediyl)bis-.(E)-) 
Dihvdrosafrole  (1.3-Benxodioxole.  S-prnpsl-l 
Uiisopropylfluorophosphate  (DFP) 
(Phosphorofluoridic  acid.  bis(l-nifth\l 
eth>l]  ester) 
D;methoate  (Phosphorodithioic  acid.  O.O- 
dime;hyl  S-i2-(methylamino)  2-c>xc«jthy!l 
frster) 
3.3'-Dimethoxybenzidine  (il.l'-Biphenyll- 

4.4'-diamine.  3.3'-dimethoxy-) 
p-Dimethyiaminoazobenzene  (Benzenamimv 

N.N-dimethyl-4-(phenylazo)-) 
7.12-Dimethyibenz|alanthracene 

(Benzjalanthracene.  ".12-dimeth\  I-) 
3.3'-Dimethy!benzidine(ll.l-Biphenyli-4.4 - 

diamine.  3.3'-dimethyl-) 
Dimethylcarbamoyl  chloride  (carbninir 

chloride,  dimethyl-) 
M-Dimethylhydrazine  (Hydrazine.  1.1- 

dimethy!-) 
1.2-Dimethylhydrazine  (Hydrazine.  1.2- 

dimethyl-) 
a.a-Dimethylphenethylamine 

(Benzeneethanamine.  a.o-dinieth>l-) 
2.4-Dimethylphenol  (Phenol.  2.4-diniethy!-) 
•D!merhy!phthalate(1.2-Benzenedii.arboxyli< 

acid,  dimethyl  ester) 
nimeihyt  sulfate  (Sulfuric  acid,  dimethyl 

ester) 
Dinilrobenzene.  NO  S.  (Benzene,  dinilro-l 
4.6-Dinitro-o-cresol  and  salts  (Phenol.  2- 

methy!-4.6-dinitro-] 
2.4-Dinitrophenol  (Phenol.  2.4-dinitro-) 
2.4-Dinitrotoluene  (Benzene,  l-methyl-2.4- 

dinitro-) 
2.6-Dinitrotoluene  (Benzene.  2-methy  1-1.3- 

dinitro-] 
Dinoseb  (Phenol.  2-(l-melhylpropyl)-4.f>- 

dinitro-) 
Di-n-octyl  phthalate  (1.2- 

Benzenedicarboxylic  acid,  dioctyl  ester) 
1.4-Dioxane  (1.4-Diethyleneoxide) 
Diphenylamine  (Benzenamine.  N-phenyl-) 
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;thi 
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1.2-Diphenyl 

diphenyl-) 
Di-n-propyln 

nitroso-N- 
Disiilfoton  ( 

diethyl  S-1 
Dithiobiuret 

l(H:X)C(S) 
Endosulfan  ( 

benzodiox 

hexac.hloro 

oxide) 
Er.dothali  (7- 

dicarboxyl 
Endrin  and  rrleta 

Dimeth 

bloxirene..f 

hexachloro  I 

hydri  !l -.a 
Epichlort:  hvi 
Epinephr.ne 

2-(methylai 
Ethyl  carbarn 

ethyl  ester) 
Ethyl  cyanide 
Ethylenebisd 

esters  (Car^ 

Ethanediyl 
Ethylene  d:b 
Ethylene  dicl 
Ethylene  gl 

ethoxy-) 
Ethyleneimi 
Ethylene  ox 
Ethylenethiov 
Ethylidene  d'. 

Dichloro-) 
Ethyi  methac 

methyl-,  et! 
Ethylmethant 

acid,  ethyl 
Famphur  (Ph 

Kdimethy 

dimethyl 
Fluoranthene 
Fluorine 
Fluoroacetam 
Fluoroacetic 

fluoro-.  sod 
Formaldehyd 
Formic  acid  ( 
Glycidylalde 
Halomethane 
Heptachlor  [4 

1.4.5.6.7.8,1 

tetrahydro- 
Heptachlor  e 

Methano-2 

2,3.4.5.6,7 

hexa-hydro 
Hexachlorob 
Hexachlorobi 

1,1.2,3.4,4- 
Hexachloroc 

Cyclopenta 
Hexachlorodi 
Heptachlorodlbe 
Hexachloroet  i 
Hexachloropl 

Methylene 
Hexachloropibpe 

hexachloro 
Hexaethyl 

acid,  hexae 
Hydrazine 
Hydrocyanic 


trosamine  (l-Propanainine..\- 
[rop\l-) 
osphorodithioic  acid,  O.O- 
(ethylthio)ethyll  ester) 
Thioimidodicarbonic  diamide 
\H) 
9..Methar.o-2.4.3- 

iepin.6.7.8.9.10.10- 
1 .5.5a.6,9.9ahexahvdro.3- 


)xi.bicyclo[2  2.^1heptanp-2.3- 
acid) 
bolites(2.7:3.6- 

'-•'-'7    1 

4.'5.69.9- 

d.2,2a.3.6.6a.".7a-octa- 
2p.2aJJ.3a.6a.6aP.7p.7aa)-) 

in  (Oxirane.  (chloromethyl)-) 

.2-Benzenediol.4-|l-hydroxy- 
linoJethylj-.IR)-.) 

te  (urethane)  (Carbamir  acid. 
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ydrazine  (Hydrazine.  1,2- 


(propanenitrile) 
hiocarbamic  acid.  salt<:  and 
jHiodithioir  acid.  1  2- 
is-) 

miide  (1.2-Dibromoelh<int) 
'oride  (1.2-Dichloroethane) 
1  mor.oethvl  ether  (Ethanol.  2- 


(Aziridme) 

(Oxirane) 
rea  (2-IiTidazolidinethione) 
hloride  (Ethane.  1.1- 

ylate  (2-Propenoic  acid.  2- 

vl  ester) 

sulfonate  (Methanesulfonic 

ster) 

sphorothioic  acid.  0-[4- 

ino)sulphonvllphenv!i  O.O- 

r) 


Iv 


de  f.Acetamide.  2-fluoro-) 
d.  sodium  salt  (Acetic  acid. 

um  sal!) 

(Methylene  oxide) 

leth.inoic  acid) 
de  (Oxiranecarboxvaldehvde) 

N.O.S. 

7-.Methano-lH-indene. 

-heptachIoro-3a.4.7.7a- 


to 


htn 


vide  (a.  p.  and  y  isomers)  (2.5- 

-indeno!l.2ib|-oxirene. 
•heptachloro-la.lb.5.5a.6.6a- 

(laa.lbp.2a.5a.5ap.6&.6aa}-) 

zene  (Benzene,  hexachloro-) 
tadiene  (1.3-Butadiene, 
lexachloro-) 

lopentadiene  (1.3- 

iene,  1.2.3.4.5.5-hexachloro-) 
)enzofurans 

nzo-p-dioxins 
lane  (Ethane,  hexachloro-) 
ene  (phenol.  2.2'- 
is!3.4.6-trichloro-) 

ne  (1-Propene,  1,1.2,3,3.3- 
) 

phosphate  (Tetraphosphoric 
hyl  ester) 


icid 


Hydrofluoric  acid 

Hydrogen  sulfide  (H;S) 

Indeno(1.2.3-cd)pyrene 

Isobutyl  alcohol  (1-Propanol.  2-meth\l-) 

Isoarin  (1.4.5.8-Dimethanonaphthalene. 

1.2.3.4,10.10-hexachloro-1.4.4a.5.8.8a- 

hexahydro.  (la.4a.4aP.5p.8p.8aP)-) 
Isosafrole  (1.3-Benzodioxole.  5-(l-propenyl)-) 
Kepone  (1.3.4-.Vletheno-2H- 

ryclobuta[cd|pentalen-2-one. 

l".la.3,3a,4,5.5.5a.5b,6- 

decachlorooctahydro-) 
Lasiocarpine  (2-Butenoic  acid,  2-melh\I-.7- 

(|2.3-dihydroxy-2-(l-meihoxyfthyl)-3- 

methy  l-l-oxobutoxy|melh\ '.1-2.3.5. 7a- 

tetrahydro-lH-pyrrolizlr.-l-y  Tester) 
Lead  and  compounds.  N  O.S. 
Lead  acetate  (Acetic  acid.  lead(2*)  salt) 
Lead  phosphate  (Phosphoric  ac  jd.  Iead(2,+) 

salt(2:3)) 
Lead  subacetate  (Lead,  bislact'.ato- 

0)tetrahydroxyrri-) 
Lindane  (Clohe.xane.  1.2.3.4.5.0-hf'\ai  hloro-. 

(la.2a.3p.4a.Sa.f,p)-) 
Maleic  anhydride  (2.5-Furandioiie) 
Maleic  hydrazide  (3.6-PyridnZinedione.  1.2- 

dihydro-) 
V.ijlononitriie  (Propanedinitriie) 
.Melphalan  (L-Phenyialanine.  4-lbis(2- 

chloroethyUaminol]-) 
Mercury  and  compounds.  N  OS. 
Mercury  fulminate  (Fulmir.ic  acid. 

mcrcury(2+)  salt) 
Methacrylonitrile  (2-Propenenitrile.  2- 

methyl-) 
Methap\Tilene  (1.2-Ethane;liamiiie.  N.N- 

dimethyl-N"-2-pyridiiiyl-N"-(2- 

Ihienylmethyl)-) 
Metholmyl  (Ethamidothioic  acid.  N- 

il(methylamino)carbonyl!oxyithio-.  methyl 

ester) 
Methoxychlor  (Benzene.  I.r-t2.2.2- 

ifi(;hloroethylidene)bis|4-methox\-) 
Methyl  bromide  (Methane,  bromo-) 
Methyl  chloride  (.Methane,  chloro-) 
Methyl  chlorocarbonate  (Carl>onc.hloridic 

acid,  methyl  ester) 
Methyl  chloroform  (Ethane.  1 .1.1 -t;  it  hloro-) 
3-Methylcholanlhrene  (Benz|jiaceanthr\  lene, 

l.?-dih\dro-3-methyi-) 
4.4'-Methylenebis(2-chloroan>line) 

(Benzenamine.  4.4"-methylenebis(2- 

chloro-) 
Methylene  bromide  (.Methane,  dibromo-) 
Methylene  chloride  (Methane,  dichloro-) 
Methyl  ethyl  ketone  (MEK)  (2-Butanone) 
.Methyl  ethyl  ketone  peroxide  (2-Butanone. 

peroxide) 
Methyl  hydrazine  (Hydrazine.  meth%l-) 
Methyl  iodide  (Methane,  iodo-) 
Methyl  isocyanate  (Methane,  isocyanato-) 
2-Methyllactonitrile  (Propanenitrile,  2- 

hydroxy-2-methyl-) 
Methyl  methacrylate  (2-Propenoic  acid.  2- 

mefhyl-.  methyl  ester) 
Methyl  methanesulfonate  (Methanesulfonic 

acid,  methyl  ester) 
Methyl  parathion  (Phosphorothioic  acid. 

O.O-dimethyl  0-(4-nitrophenyl)  ester) 
Methylthiouracil  (4(lH)P\Timidinone.  2.3- 

dihydro-6-methyl-2-thioxo-) 
Mitomycin  C  (Azirino|2'.3':3.4lp\Trolo|1.2- 

a|indole-4.7-dione,6-amino-8- 

ll(aminocarbonyl)  oxyjmethyll- 

1.1a, 2.8, 8a.8b-hexahydro-8a-methoxv-5- 

methy-,  (laS-(laa.8p.8aa.8ba)l-) 


MN'NG  (Guanidine.  N-methyl-N"-nitro-K- 

nitroso-) 
Mustard  gas  (Ethane.  l.r-thiohisl2-chloni-) 
.\aphthalene 

1.4-N'aphthoquinone  (1.4-N'aphthalenedione) 
a-N"aphthaienamine  (1-Naphlhylamine) 
P-Naphthalenamine  (2-.\"aphthvlamine) 
a-Naphthylthiourea  (Thiourea.  1- 

naphthalerivl-) 
Nickel  and  compounds.  NO  S. 
Nickel  carbonyl  (Ni(CO)j  (T-4)-) 
Nickel  cyanide  (NilCN):) 
Nicotine  and  salts  (Pyridine  3-(l-meth\  1-2- 

pyrrolidiny!)-.  (Sj-j 
Nitric  oxide  (Nitrogen  oxide  NO) 
p-Nitroaniline  (Benzenamine.  4-ni'.ro-) 
Nitrobenzene  (Benzene,  nitro-) 
Nitrogen  dioxide  (Nitrogen  oxide  .NO;) 
Nitrogen  mustard,  and  hydrochloride  salt 

(Ethanamine.  2-chiOro-.N-(2-chloroethyl)-N- 

methyl-) 
Nitrogen  mustard  N-oxide  and  hydroc  hloride 

salt  (Ethanamine.  2f;hlcro-.N-(2- 

chloroethy!)N-methyl-.  N-oxide) 
Nitroglycerin  (1.2.3-Propanetriol,  trinitrate) 
p-Nitrophenol  (Phenol.  4-nit.'-oj 
2-.Nitropropaiie  (P.-opane,  2-nitro-) 
Nitrosamines.  .N  OS. 
N-Nitrosodi-n-butylamine  (1-Butanamini'.  N- 

butyl-N-nitroso-) 
N-Nitrosodiethanoibmine  (Ethane!.  2.2- 

(nitrosoimino)his-) 
N-Nitrosodiethylamine  (Ethanamine.  N- 

ethyl-N-nitroso-1) 
N-Nitrosodimethylamine  {Methanamine.  .N- 

inethyl-N-nitrosD-) 
N-Nitroso-.N-elhyliirea  (L'rea.  N-eth\l-N- 

nitroso-) 
.N-Nitrosomethyle;hylamine  (Ethanamine.  N- 

methyl-.N-nitroso-) 
N-Nitroso-N-methvluren  (Urea.  N-methvl-N- 

nitroso-) 
N-N'itroso-N-methvlurethane  (Carbamic  acid. 

methylnitroso-.  ethyl  ester) 
N-Nitrosomethy!vinylam;ne  (Vinylamine.  N- 

methyl-N-nitroso-) 
N-Nitrosomorpholine  (Morpholine. 
4-nitroso-) 
N-Nitrcsonornicotine  (Pyridine.  3-(l-nilruso- 

2-pyrrolidinyl)-,  (S)-)  ' 
N-Nitrosopiperidine  (Piperidine.  l-nitroso-) 
Nitrosopyrrolidine  (P\Trolidine.  l-nitroso-) 
N-Nitrososarcosine  (Glyr.ine.  N-methyl-N- 

nitroso-) 
5-Nitro-o-toluidine  (Benzenamine.  2-nieihyl- 

5-nitro-) 
Octamethylpyrophosphoraniide 

(Diphosphoramide.  octamethyl-) 
Osmium  tetroxide  (Osmium  oxide  OsOj.  (1- 

4)-) 
Paraldehyde  (1.3.5-Trioxane.  2.4.6-tri 
methyl-j 
Parathion  (Phosphorothioic  acid.  0.0-dieth\l 

0-(4-nitrophenyl)  ester) 
Pentachlorobenzene  (Benzene.  pentac.hlOro-) 
Pentachlorodibenzo-p-dioxins 
Pentachlorodibenzofurans 
Pentachloroethane  (Ethane,  pentachloro-) 
Pentachloronitrobenzene  (PGNB)  (Benzene. 

pentachloronifro-) 
Pentachlorophenol  (Phenol,  pentachloro-) 
Phenacetin  (Acetamide.  N'-(4-ethoxvphenyl)-) 
Phenol 

Phenylenediamine  (Benzenediamine) 
Phenylmercurv  acetate  (Mercury,  (acetato- 

Ophenyl-)  " 


Phenylthiourea  (Thiourea,  phenyl-) 

Phosgene  (Carbonic  dichloride) 

Phosphine 

Phorate  (Phosphorodithioic  acid.  O.O-diethyl 

S-[(ethylthiomethyll  ester) 
Phthalic  acid  esters.  N.O  S. 
Phthalic  anhydride  (1.3-isobenzofurandione) 
2  Picoline  (Pyridine.  2-methyl-) 
Polychlorinated  biphenyls.  N.O.S. 
Potassium  cyanide  (K(CN')) 
Potassium  silver  cyanide  (Argenlate(i-). 

bis(cyano-C)-.  potassium) 
Pronamide  (Benzamide.  3.5-dichloro-N-(l.l- 

dimetfcyl-2-propyiiyl)-) 
1.3-Propane  sultone  (1.2-Oxathiolaiie.  2.2- 

dioxide) 
n-Propylamine  (l-Propanamine) 
Propargyl  alcohol  (2-Propr\'n-l-ol) 
Propylene  dichloride  (Propane,  1.2- 
dichloro-) 

1.2-Propylenimine  (Aziridine,  2-niethyl-) 
Propylthiouracil  (4(lH)-PyTimidinone.  2.3- 

dihydro-fi-propyl-2-thio.xo-) 
Pyridine 
Keserpinrn  (Yoh:niban-16-carboxylii;  acid. 

11.17-dimethoxy-18-i(3.4.5- 

trimethoxybenzovl)oxv|-smethvl  ester. 

(3p,l6p,i7a.l8p.20a)-) 
Kosorcinol  (1.3-Bcnzenediol) 
Saccharin  and  salts  (1.2-Benzisothiazol- 

.'^(2H)-one.  1,1-dioxide) 
Safrole  (1,3-Benzodioxole.  5-(2-propenyl)-) 
Selenium  and  compounds.  N.O.S. 
Selenium  dioxide  (Selenious  at  id) 
Selenium  sulfide  (SeS:) 
Selenourea 

Silver  and  compounds,  N'.O.S. 
Silver  cyanide  (Silver  cyanide  Ag(C.\)) 
.Silvex  (Propanoic  acid.  2-(2.4.5- 

trichlorophen 
oxy)-) 

Sodium  cyanide  (Sodium  cyanide  Na(CN)) 
Strcptozolocin  (D-Glucose.  2-deoxy-2- 

liinethylnitrosoamino)carbonyllamino|-) 
Stryf:hnine  and  salts  (Strvchnidiii-10-one) 
TCDD  (Dibenzo|b.e||].4idioxin.  2.3.7.8- 

tetrachloro-) 
1.2.4,5-Tetrachlorobenzene  (Benzene.  1.2,4,5- 

tetrachloro-) 
Telrachlorodibenzo-p-dioxins 


Tetrat:hlorodibenxofurans 
Tetrachloroethane,  N.O.S.  (Ethane. 

tetrachloro-.  N.O.S.) 
1.1.1,2-Tetrachloroethane  (Ethane.  1.1.1.2- 

tetrachloro-) 
1.1.2,2-Tetrachloroethane  (Ethane.  1,1.2.2- 

tetrachloro-) 
Tetrachloroethyiene  (Ethene,  tetrachloro-) 
2,3.4,6-Tetrachlorophenol  (Phenol.  2.3.4.6- 

tetrachloro-) 
Tefraethyldithiop\Tophosphate 

(Thiodiphosphoric  acid,  tetraethyl  ester) 
Tetraethyl  lead  (Plumbane.  tetraethyl-) 
Tetraethyl  pyTophosphate  (Diphosphoric 

acid,  tetraethyl  ester) 
Tetranitromethane  (Methane,  tetranitro-) 
Thallium  and  compounds.  N.O.S. 
Thallic  oxide  (Thallium  oxide  TbO,) 
Thallium  (I)  areiate  (Acetic  acid,  thallium 

(1-K)  salt) 
Thallium  (I)  carbonate  (Carbonic  acid. 

dithallium  (l+)salt) 
Thallium  (1)  chloride  (Thallium  chloride 

TICI) 
Thallium  (1)  nitrate  (Nitric  acid,  thallium  (!-♦■) 

salt) 
Thallium  selenite  (Selenius  acid,  dithallium 

(1+)  salt) 
Thallium  (I)  sulfate  (Sulfuric  acid,  thallium 

(l-»-)salt) 
Thioacetamide  (Ethanethioamide) 
3.Thiofanox  (2-Butanone.  3.3-dimeth>l-l- 

(methylthio)-.  0-((methylamino)carl)onyl| 

oxime) 
Thiomethanol  (Methanethiol) 
Thiophenol  (Benzenethiol) 
Thiosemicarbazide 

(Hydrazineca.-bothioamide) 
Thiourea 
Thiram  (Thioperoxvdicarbonic  diamide 

[(H;N)G(S)j2S:.  tetramethyl-) 
Toluene  (Benzene,  methyl-) 
Toluenediamine  (Benzenediamine.  ar- 

methyl-) 
Toluene-2,4-diamine  (1.3-Benzenediamine. 

4-methyl-) 
Toluene-2.6-diamine  (1 .3-Benzenediamine. 

2-methyl-) 
Toluene-3.4-diamine  (1.2-Benzenediamine. 

4-nu'thvl-) 


1.3- 


Toluune  diisocyanate  (Benzene, 

diisocyanatomethyl-) 
o-Toluidine  (Benzenamine.  2-methyl-) 
D-Toluidine  hydrochloride  (Benzenamine.  J- 

methyl-.  hydrochloride) 
p-Toluidine  (Benzenamine.  4-me'thyl-) 
Toxaphene 
1.2.4-rrichlorobcnzene  (Benzene.  1.2.4- 

trichloro) 
1.1.2-TrichIoroethane  (Ethane.  1.1.2- 

trichloro-) 
Trichloroelhylene  (Ethene. trichloro-) 
Trichloromethaneihioi  (Methanethiol. 

trichloro-) 
Trichloromonofluoromethcne  (Methane. 

trichlorofluoro-) 
2.4.5-Trichlorophenol  (Phenol.  2.4.5- 

trichioro-) 
2.4.6-Trich!orophenol  (Phenol.  2.4.r.- 

trichloro-) 
2,4.5-T  (Acetic  at.id.  2.4.5-  tr!t;hloro- 

phenoxy-) 
Trichloropropane  N.O.S. 
1.2.3-Trichloropropane  (P.-opane,  1.2. 1- 

trichloro-) 
O.O.O-Triethyl  phosphorothioate 

(Phosphorothioic  acid.  O.O.O-trielhv  I 

ester) 
Trinitrobenzene  (Ber.zene.  l.S.S-trini'rr.-) 
Tris{l-aziridinyl)phosphine  sulfide 

(Aziridine. 

l.l'.l"phosphinothioylidynetris-)) 
Tris(2.3-dibromoprop\l)  phosphate  (1- 

Propanol.  2.3-dibronio-.  phosphate  (3.1)) 
Trypan  blue  (2,7-Naphthalendisulfonu:  at  id. 

3.3"-((3.3-dimethylll.l'-b:phenyll-4.4- 

diyl)bis(azo)lb;s(5-amino-4-hydroxy-. 

tetrasodium  salt) 
L'racil  mustard  (2.4-(lH.3H)- 

Pyrimidmedione.  5-!bis(2- 

chloroeth>  Daminuj-) 
Vanadium  pentoxide  (Vanadium  oxide  VjOO 
Vinyl  chloride  (Ethene,  chloro-) 
Wayfarin  (2H-l-BpriZop\Tan-2-one.  4- 

hydroxy-3-(3-oxo-l-phenlybutv!)-) 
Zinc  tyanide  (ZniCN).) 
Zinc  phosphide  (Zn  iP;) 
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Rules  and  Regulations 


Federal  Register 
Vol.  60,  No.  8 

Thursday.  January  12,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  dociJnients  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  wtitch  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superinterxlent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  967 

[Docket  No.  FV94-967-3FR] 

Suspension  of  Marketing  Order  967; 
Celery  Grown  in  Florida 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Suspension  order. 

SUMMARY:  This  rule  suspends  Federal 
Marketing  Order  No.  967  for  celery 
grown  in  Florida,  and  rules  and 
regulations  implemented  thereunder, 
through  December  31, 1997.  The 
suspension  includes  budget, 
assessment,  and  volume  control  rules 
which  were  previously  established  for 
the  1994-95  marketing  season.  This  rule 
is  in  response  to  a  recommendation  for 
suspension  made  by  the  Florida  Celery 
Committee  (committee),  the  agency 
responsible  for  local  administration  of 
the  order.  The  committee's 
recommendation  is  based  on  the  belief 
that  loss  of  market  share  and  a  reduction 
in  the  number  of  producers  and 
handlers  has  diminished  the  need  for 
regulating  Florida  celery. 
EFFECTIVE  DATE:  January  12,  1995, 
through  December  31.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Pimental,  Southeast 
Marketing  Field  Office,  P.O.  Box  2276. 
Winter  Haven,  Florida  33883-2276. 
telephone  813-299-4770,  or  Mark 
Slupek,  Marketing  Order 
Administration  Branch,  Fniit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2525-S,  VVashfngton. 
DC  20090-6456.  telephone  202-205- 
2830. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  issued  under  Marketing 
Agreement  and  Order  No.  967,  both  as 
amended  \7  CFR  part  9671,  regulating 
the  handling  of  celery  grown  in  Florida, 


hereinafter  referred  to  as  the  order.  The 
marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  [7  U.S.C.  6G1-€74|,  hereinafter 
referred  to  as  the  Act.  This  suspension 
action  is  being  taken  under  the 
provisions  of  section  8c(16)(A)  of  the 
Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  suspension  order  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  The  order 
suspends  Marketing  Order  No.  967  for 
celery  grown  in  Florida,  and  rules  and 
regulations  implemented  thereunder, 
through  December  31, 1997. 
Administrative  budget,  assessment,  and 
volume  control  rules  which  were 
previously  established  for  the  1994-95 
marketing  season,  which  began  August 
1,  1994,  also  are  suspended.  This  action 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  action. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  anv 
district  in  which  the  handier  is  an 
inhabitant,  or  has  a  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  date  of 
the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 


or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  o\\ti 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  six  handlers  of  Florida 
celery  who  are  subject  to  regulation 
under  the  marketing  order  and  five 
celery  producers  within  the  production 
area.  Small  agricultural  producers  have 
been  defined  by  the  Small  Business 
Administration  [13  CFR  121.601]  as 
those  having  annual  receipts  of  less  than 
$500,000.  Small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  these  Florida  celery  handlers 
and  producers  may  be  classified  as 
small  entities. 

Marketing  Order  No.  967  has  been  in 
effect  since  1965.  The  order  provides  for 
the  establishment  of  grade,  size, 
container  and  inspection  requirements, 
as  well  as  volume  regulation.  In 
addition,  the  order  authorizes 
production  research,  marketing 
research,  and  development  projects.  It 
also  provides  for  reporting  and 
recordkeeping  requirements  on  affected 
handlers.  The  production  and  marketing 
season  runs  from  early  November 
through  late  June. 

The  committee  held  a  teleconference 
on  November  22,  1994,  and 
unanimously  recommended  suspension 
of  the  marketing  order  through 
December  31,  1997.  The  committee's 
recommendation  was  based  on  the  fact 
that  the  number  of  growers  and  handlers 
had  declined  to  the  lowest  number  in  20 
years.  Only  five  growers  remain.  There 
are  six  handlers.  The  suspension  will 
eliminate  the  continued  expense  of 
administering  the  marketing  order  and 
wil!  relieve  the  industry  of  assessments. 
With  the  economic  conditions  the 
industry  is  facing,  this  reduction  in 
ccsts  should  be  beneficial. 

The  authority  to  implement  grade, 
size,  container  and  inspection 
requirements  has  not  been  used  for 
years.  The  authorities  that  were  being 
utilized  were  the  provisions  for  resenrc  h 
and  development  and  volume 
regulation.  However,  the  Committee 
believes  that  the  program  is  no  longer 
effectively  helping  market  Florida 
celery. 
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The  volui  ae  control  limitations  placed 
on  the  quantity  of  Florida  celery 
handled  for  fresh  shipment  have  not 
restricted  \i.  e  quantity  of  Florida  celery 
actually  produced  or  shipped  to  fresh 
markets  in  i  ecent  years,  because 
production  and  shipments  have  been 
less  than  th  i  marketable  quantities 
established,  Thus,  regulating  volume 
has  been  iniionsequential. 

The  comr  littee  recommended 
suspension,  not  termination,  of  the 
marketing  c  rder  to  allow  the  industry  an 
opportunitj  to  recover.  Florida's  share 
of  the  dome  stic  celery  market  has 
declined,  but  committee  members 
remain  opti  nistic  that,  in  time,  the 
Florida  cele  ry  industry  may  regain  its 
former  posi  ion.  If  the  industry  should 
recover,  the  committee  would  like  to 
maintain  thj  option  of  reactivating  the 
Federal  mai  keting  order. 

Under  th<  suspension,  the  industr>' 
will  be  able  to  monitor  the  status  of 
celer>'  prod  iction  in  Florida  for  the  next 
three  marketing  seasons.  A  meeting  will 
be  held  pric  r  to  December  1997.  to 
discuss  the  :ondition  of  the  industry.  At 
that  time,  a  determination  will  be  made 
to  recommend  reactivation, 
continuafio  i  of  the  suspension,  or 
termination  of  the  order.  The 
recommendation  would  require  the 
approval  of  the  Secretary.  If  conditions 
improve  en  )ugh  to  convince  the 
industry  thi  t  the  order  would  be 
effective  be  ore  the  conclusion  ofthe 
suspension  period,  a  recommendation 
could  be  mi  ide  to  the  Secretary  to 
remove  the  suspension  at  that  time. 

Therefore ,  based  on  the  foregoing 
consideratii  ms,  it  is  found  that  Federal 
Marketing  ( )rder  No.  967.  and  the  rules 
and  regulat  ons  issued  thereunder,  do 
not  tend  to  jffectuate  the  declared 
policy  of  th}  Act.  This  action  suspends, 
through  Dei  :ember  31. 1997.  the 
provisions  i  if  Federal  Marketing  Order 
No.  967  an<  the  rules  and  regulations 
issued  thertiunder,  including  but  not 
limited  to,  I  he: 

(1)  Provii  ions  of  the  order  dealing 
with  the  esl  ablishment  and 
responsibil  ties  ofthe  committee  and 
the  adminii  tration  ofthe  order; 

(2)  Any  r  lie  or  regulation,  including 
a  budget  an  d  assessment  rule  [^9  FR 
52411,  Octdber  18, 1994)  and  volume 
control  regulations  (59  FR  49571. 
September  29, 1994]  issued  for  the 
1994-95  marketing  season,  and  research 
and  develo  )ment  projects; 

(3)  Provii  ions  ofthe  order  dealing 
with  expen  *s  and  the  collection  of 
assessment:  >;  and 

(4)  Infom  lation  collection  and 
reporting  r<  quirements  (In  compliance 
with  the  Pa  jerwork  Reduction  Act  of 
1980  (44  U.  5.C.  chapter  35).  such 
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requirements  have  been  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  OMB  Control  No.  0581-0145). 

During  the  suspension  period,  all 
committee  members  and  their  alternates 
will  serve  as  trustees.  The  trustees  will 
be  responsible  for  overseeing  the 
administrative  affairs  of  the  order.  This 
includes  completing  the  committee's 
unfinished  business,  ensuring 
termination  of  all  outstanding 
agreements,  contracts,  and  the  payment 
of  all  obligations.  The  trustees  will  also 
be  responsible  for  safeguarding  program 
assets,  and  arranging  for  a  financial 
audit  to  be  conducted.  All  such  actions 
by  the  trustees  during  the  period  of 
suspension  are  subject  to  the  approval 
ofthe  Secretary.  Those  designated  as 
trustees  are:  Mr.  Pat  Ferlise, 
Chairperson,  Mr.  Thomas  L.  Brown. 
Vice-Chairperson,  Mr.  L  E.  Duff, 
Secretary/Treasurer,  Mr.  Tony 
Woodham.  Mr.  David  L.  Young,  Mr.  F. 
S.  Duda,  Mr.  Charles  E.  Allison,  Mr. 
Glenn  R.  Rogers.  Mr.  W.  Rex  Clonts.  Sr., 
Mr.  W.  Rex  Clonts,  Jr.,  Mr.  Felix  Ferlise, 
Mr.  Henry  M.  Daniels,  Mr.  Milton 
Ferlise,  Mr.  Dan  Duda.  Mr.  Francis  J. 
McCarthy,  Mr.  Walter  Duda,  Mr.  Bill 
Grindstaff.  The  trustees  shall  continue 
in  their  capacity  as  long  as  they  are 
eligible  to  ser\e  as  provided  in  §  967. 2fi 
of  the  order,  and  until  the  order  is 
reactivated  or  terminated,  unless  they 
are  discharged  by  the  Secretary. 

The  remainder  of  the  reserves,  after 
immediate  expenses  are  paid,  will  be 
held  by  the  trustees  to  be  used  to  cover 
unforeseen,  outstanding  expenses 
obligated  by  the  committee.  Such  funds 
could  also  be  used  by  the  trustees  to  pay 
for  necessary-  start-up  costs  should  the 
order,  at  the  determination  ofthe 
Secretary,  be  reactivated.  When  a  final 
determination  is  made  regarding  the 
order,  any  remaining  funds  will  be  used 
or  disbursed  in  accordance  with  the 
appropriate  order  provisions. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

It  is  also  found  and  determined,  upon 
good  cause,  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  or  to 
engage  in  further  public  procedure  with 
respect  to  this  action  because:  (1)  This 
action  relieves  restrictions  on  handlers 
by  suspending  the  requirements 
regulating  the  handling  of  celery 
pursuant  to  Marketing  Order  No.  967; 

(2)  handlers  are  aware  of  this  action, 
which  was  discussed  and  recommended 
at  a  meeting  held  by  the  committee:  and 

(3)  no  useful  purpose  would  be  served 


by  delaying  the  suspension  ofthe 
marketing  order. 

List  of  Subjects  in  7  CFR  Part  967 

Marketing  Agreements.  Celery. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  under  the  authority  of  7 
U.S.C.  601-674.  7  CFR  Part  967.  is 
suspended  effective  January  12. 1995 
through  December  31, 1997. 

Dated:  lanuary  6, 1995. 

Patricia  lensen. 

Acting  Assistant  Secretary.  Marketing  and 

Regulatory-  Programs. 

jFR  Doc.  95-727  Filed  1-11-95;  8:45  am] 

BILLING  CODE  3410-02-P 


Rural  Utilities  Service 

7  CFR  Part  1773 

Correction  of  Typographical  Error 

AGENCY:  Rural  Utilities  Ser\ice,  USDA. 
ACTION:  Final  rule  correction  of 
typographical  error. 

SUMMARY:  This  document  corrects  a 
typographical  error  in  a  final  rule 
published  by  the  Rural  Utilities  Service 
(RUS)  on  December  27.  1994,  at  59  FR 
66438.  This  regulation  revised 
nomenclature  in  agency  regulations  to 
reflect  the  reorganization  ofthe 
Department  of  Agriculture  mandated  by 
recent  legislation. 

EFFECTIVE  DATE:  December  27. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Arnold,  Financial  Analyst,  Program 
support  Staff,  Rural  Utilities  Ser\'ice. 
room  2234.  South  Building.  U.S. 
Department  of  Agriculture,  Washington. 
DC  20250-1500,  telephone  number  202- 
720-0736;  FAX  202-720-4120. 
SUPPLEMENTARY  INFORMATION:  This 
correction  affects  revisions  to 
definitions  in  7  CFR  Part  1773.  The 
published  document,  in  the  second 
column  of  page  66440  cites  the  incorrect 
.section  of  part  1773.  The  definitions 
revised  are  actually  in  section  1773.2. 
To  avoid  confusion,  RUS  is  correcting 
this  error. 

Therefore,  7  CFR  Part  1773  is 
corrected  as  follows: 

1.  The  authority  citation  for  part  1773 
continues  to  read  as  follows: 

Authority:  7  V.S.C.  901  etseq.:  7  V.S.C. 
1921  et  seq.:  Pub.L.  103-354, 108  .Stat.  3178 
(7  1I.S.C.  6941  etseq.]. 

2.  In  the  second  column  of  page 
66440,  in  amendatory  instruction 
number  25  "1773.3"  is  corrected  to  read 
"1773.2". 


Dated:  January  9, 1995. 
VVally  Beyer, 

Administrator,  Rural  Utilities  Service. 
[FR  Doc.  95-788  Filed  1-11-95;  8:45  ami 

BILUNG  CODE  3410-1$-P 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  78 
[Docket  No.  94-009-3] 

Brucellosis  in  Cattle;  State  and  Area 
Classifications;  California 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

ACTION:  Affirmation  of  interim  rule  as 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  brucellosis  regulations 
concerning  the  interstate  movement  of 
cattle  by  changing  the  classification  of 
California  from  Class  Free  to  Class  A. 
We  have  determined  that  California  no 
longer  meets  the  standards  for  Class 
Free  status.  The  interim  rule  was 
necessary  to  impose  certain  restrictions 
on  the  interstate  movement  of  cattle 
from  California. 

EFFECTIVE  DATE:  February  13,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Michael  J.  Gilsdorf,  Senior  Staff 
Veterinarian.  Cattle  Diseases  and 
Surveillance  Staff,  Veterinary  Services. 
APHIS.  USDA,  P.O.  Drawer  810, 
Riverdale,  MD  20738.  The  telephone 
number  for  the  agency  contact  will 
change  when  agency  offices  in 
Hyattsville,  MD,  move  to  Riverdale,  MD, 
during  January.  Telephone:  (301)  436- 
4918  (Hyattsville);  (301)  734-4918 
(Riverdale). 

SUPPLEMENTARY  INFORMATION: 
Background 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
Septem'oer  16, 1994  (59  FR  47533- 
47534,  Docket  No.  94-009-2),  we 
amended  the  brucellosis  regulations  in 
9  CFR  part  78  by  removing  California 
from  the  list  of  Class  Free  States  in 
§  78.41(a)  and  adding  it  to  the  list  of 
Class  A  States  in  §  78.41(b). 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
November  15,  1994.  We  did  not  receive 
any  comments.  The  facts  presented  in 
the  interim  rule  .still  provide  a  basis  for 
the  rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act, 


Executive  Orders  12372  and  12778.  and 
the  Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

List  of  Subiects  in  9  CFR  Part  78 

Animal  diseases.  Bison,  Cattle,  Hogs, 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

PART  78— BRUCELLOSIS 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  9  CFR  78.41  and  that 
was  published  at  59  FR  47533^7534  on 
September  16,  1994. 

Authority:  21  U.S.C.  111-114a-l.  114g. 
115,  117,  120.  121.  123-126,  134b.  134f;  7 
CFR  2.17.  2.51.  and  371.2(d). 

Done  in  Washington.  DC,  this  6th  day  of 
lanuary  1995. 

Lonnie  J.  King, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Senice. 

(FR  Doc.  95-807  Filed  1-11-95;  8;45  am! 

BtLUNG  CODE  3410-34-P 


9  CFR  Part  97 
[Docket  No.  94-131-1] 

Commuted  Traveltime  Periods: 
Overtime  Services  Relating  to  Imports 
and  Exports 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  concerning  overtime 
services  provided  by  employees  of 
Veterinary  Services  by  adding  a 
commuted  traveltime  allowance  for 
Helena,  Montana.  Commuted  traveltime 
allowances  are  the  periods  of  time 
required  for  Veterinary  Services 
employees  to  travel  from  their  dispatch 
points  and  return  there  from  the  places 
where  they  perform  Sunday,  holiday,  or 
other  overtime  duty.  The  Government 
charges  a  fee  for  certain  overtime 
services  provided  by  Veterinary 
Services  employees  and,  under  certain 
circum.stances,  the  fee  may  include  the 
cost  of  commuted  traveltime.  This 
action  is  necessary  to  inform  the  public 
of  commuted  traveltime  for  this 
location. 

EFFECTIVE  DATE:  January  12,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Louise  R.  Lothery,  Director,  Resource 
Management  Support.  Veterinary 
Senices,  APHIS,  USDA,  P.O.  Drawer 
810,  Riverdale.  MD  20783.  The 


telephone  number  for  the  agency 
contact  will  change  when  agency  offices 
in  Hyattsville,  MD,  move  to  Riverdale, 
MD,  during  January.  Telephone:  (301) 
436-7517  (Hyattsville);  (301)  734-7517 
(Riverdale). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR,  chapter  1, 
subchapter  D.  and  7  CFR,  chapter  III. 
require  inspeciion.  laboratory  testing, 
certification,  or  quarantine  of  certain 
animals,  animal  byproducts,  plants, 
plant  products,  or  other  commodities 
intended  for  importation  into,  or 
exportation  from,  the  United  States, 
when  these  ser\ices  must  be  provided 
by  an  employee  of  Veterinary  Ser\'ices 
(VS)  on  a  Sunday  or  holiday,  or  at  any 
other  time  outside  the  VS  employee's 
regular  duty  hours,  the  Government 
charges  a  fee  for  the  services  in 
accordance  with  9  CFR  part  97.  Under 
circumstances  described  in  §97. 1(a), 
this  fee  may  include  the  cost  of 
commuted  traveltime.  Section  97.2 
contains  administrative  instructions 
prescribing  commuted  traveltime 
allowances,  which  reflect,  as  nearly  as 
practicable,  the  periods  of  time  required 
for  VS  employees  to  travel  from  their 
dispatch  points  and  return  there  from 
the  places  where  they  perform  Sunday, 
holiday,  or  other  overtime  duty. 

We  are  amending  §  97.2  of  the 
regulations  by  adding  a  commuted 
traveltime  allowance  for  Helena, 
Montana.  The  amendment  is  set  forth  in 
the  rule  portion  of  this  document.  This 
action  is  necessary  to  inform  the  public 
ofthe  commuted  traveltime  betv.een  the 
dispatch  and  senice  locations. 

Effective  Date 

The  commuted  traveltime  allowances 
appropriate  for  employees  performing 
services  at  ports  of  entry,  and  the 
features  ofthe  reimbursement  plan  for 
recovering  the  cost  of  furnishing  port  of 
entry  services,  depend  upon  facts 
within  the  knowledge  of  the  Department 
of  Agriculture.  If  does  not  appear  that 
public  participation  in  this  rulemaking 
proceeding  would  make  additional 
relevant  information  available  to  the 
Department. 

Accordingly,  pursuant  to  the 
administrative  procedure  provisions  in 
5  U.S.C.  553,  we  find  upon  good  cause 
that  prior  notice  and  other  public 
procedure  with  respect  to  tliis  rule  are 
impracticable  and  unnecessan':  we  also   " 
find  good  c-ause  for  making  this  rule 
effective  less  than  30  davs  aPer 
publication  of  this  document  in  the 
Federal  Register. 


JMI 
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Lonnie ).  King. 

Aitinfi  Administrator,  Animal  and  Plant 
Health  Inspf^tion  Sunice. 
|FK  D<x:.  9S-808  Filed  1-11-95;  8:45  ami 

BILLING  CODE  3410-34-P 


9  CFR  Part  112 
[Docket  No.  92-098-3] 

Viruses,  Serums,  Toxins,  and 
Analogous  Products;  Packaging  and 
Labeling 

agency:  Animal  and  Plant  Health 
Inspe<:tion  Service.  USDA. 
ACTION:  Final  rule:  po.stponement  of 
effective  date. 

SUMMARY:  This  document  postpones  the 
effective  date,  upon  which  the  final  rule 
on  the  packaging  and  labeling  of 
veterinary  biological  products  takes 
eftect.  from  February  21.  1995,  to 
August  19,  1995.  Upon  the  effective 
date,  the  final  rule  prohibits  the 
repackaging  and  relabeling,  for  further 
sale  or  distribution,  of  final  containers 
of  product  that  are  imported  or  that  are 
packaged  at  licensed  establi.shments  in 
cartons  or  other  containers.  The 
extension  of  the  effective  date  is 
netjessar)'  in  order  to  allow  a  sufficient 
transition  period  and  to  ensure  the 
continued  availability  of  single-dose 
veterinary  biologies. 

EFFECTIVE  DATE:  The  effective  date  of  the 
final  rule  is  postponed  from  Februarv 
21.  1995.  to  .August  19.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  David  A.  Espeseth.  Deputy  Director. 
Veterinary  Biologies.  BDEP.  APHIS, 
USDA.  PO  Drawer  810.  Riverdale.  MD 


20738.  The  telephone  number  for  the 
agency  contact  will  change  when  agency 
offices  in  Hyattsville,  MD.  move  to 
Riverdale.  MD.  during  January  1995. 
Telephone:  (301)  436-8245 
(Hyattsville):  (301)  734-8245 
(Riverdale). 

SUPPLEMENTARY  INFORMATION:  Under 
authority  of  the  Virus-Serum-Toxin  Act 
(21  U.S.C.  151-159).  as  amended  by  the 
Food  Security  Act  of  1985.  the  Animal 
and  Plant  Health  Inspection  Service 
(.APHIS).  U.S.  Department  of 
Agriculture,  published  a  proposed  rule 
on  April  28,  1993  (58  FR  25786-25788. 
Docket  No.  92-098-1)  on  the  packaging 
and  labeling  of  veterinary  biologies. 
During  the  60-day  comment  period, 
thirty-nine  comments  were  received. 
Thirty-six  comments  were  in  support  of 
the  rule;  three  were  not.  The  final  rule 
was  published  on  August  24,  1994  (59 
FR  43441-43445.  Docket  No.  92-098-2). 
Unless  otherwise  exempted,  the  final 
rule  prohibits  the  repackaging  and 
relabeling,  for  further  sale  or 
distribution,  of  final  containers  of 
veterinary  biologies  that  are  imported  or 
that  are  prepared  in  licensed 
e.stablishments.  The  effective  date  of  the 
final  rule  that  was  published  on  August 
24.  1994.  was  to  have  been  180  days 
after  the  date  of  publication  or  February 
21.  1995. 

Since  the  publication  of  the  final  rule. 
APHIS  has  received  a  large  number  of 
(in  e.xcess  of  400)  letters  and  numerous 
inquiries  from  eongresspersons,  a  State 
governor,  distributors,  consumers,  and 
representatives  of  kennel  clubs  and 
humane  societies  expressing  concern 
that  implementation  of  the  final  rule 
would  result  in  a  shortage  of  single-dose 
animal  vaccines  which  could  be  sold 
without  restriction.  This  shortage,  it  was 
claimed,  would  result  in  the  failure  to 
vaccinate  a  large  number  of  animals  that 
are  currently  vaccinated  by  owners. 
Ba.sed  on  these  letters  and  inquiries  and 
its  own  monitoring  efforts,  APHIS  has 
determined  that  additional  time  is 
necessary  to  allow  for  coordination 
between  producers  and  distributors  of 
veterinary  biologies  in  order  to  provide 
distributors  and  consumers  with  fully 
packaged  and  labeled  single-dose 
biological  products. 

Therefore,  the  effective  date  of  the 
final  rule  that  was  published  at  59  FR 
43441-43445.  August  24. 1994.  Docket 
No.  92-098-2.  is  postponed  until 
August  19. 1995. 

Authority:  21  U.S.C.  151-159;  7  CFK  2. 17, 
2.51.  and  371.2(d). 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-ANE-59:  Amendment  39- 
9113;  AD  95-01-02] 

Ainworthiness  Directives;  Hartzell 
Model  HC-B4  Series  Propellers 
installed  on  Mitsubishi  MU-2  Series 
Aircraft 

AGENCY:  Federal  Aviation 
.Afimini.slratioii.  DOT. 
ACTKDN:  Filial  nilt,-;  retpiest  for 
<  omments. 

SUMMARY:  This  amendment  supersedes 
three  exi.sting  nirworth.iness  directix  cs 
(AD),  applicable  to  Hartzell  Model  HC- 
B4TN-5(D.G.J)L/LTl0282(B.K)-5..-HR 
and  HC-B4TN-,5(D.G,I)L/ 
LTl0282N(B.K)-5.3R.propellers 
installed  on  Mitsubishi  MU-2  series 
aircraft.  The.se  ADs  currently  require 
replaf:ement  of  existing  LTl()282(B.K)- 
.5.3R  propeller  blades  with 
LT10282N(B.K)-5.3R  improved  -N" 
configuration  propeller  hl.ides.  and 
repetitive  inspection  and  rework  when 
required  of  the  inner  hub  arm  bore.  This 
amendment  requires  new  repair  limits. 
shot  peening  procedures,  and  retirement 
at  10.000  hours  time  in  service  for  the 
"N"  configuration  blades.  Additionally, 
this  action  requires  replacement  of 
existing  propeller  hubs  with  new 
improved  fatigue  strength  steel  hubs 
and  rt»quires  inspection,  and  specified 
rework  as  necessary,  of  the  new  steel 
hubs  at  a  n-petitive  inter\ai  of  3.000 
hours  tiiTe  in  service.,  This  amendment 
is  prompted  by  a  determination  that  the 
current  hub  design  and  blade  repair 
limits  do  not  adequately  protect  against 
initiation  of  fatigue  cracks  in  the 
propeller  hub  arm  bore  and  do  not 
prevent  the  resonant  speed  of  the 
propeller  from  shifting  into  the 
permitted  ground  idle  operating  rangn. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  initiation  of  fatigue 
cracks  in  propeller  assemblies  and 
subsequent  progression  to  propeller 
failure,  with  departure  of  the  blade,  or 
hub  arm  and  blade,  that  may  result  in 
loss  of  aircraft  control. 

DATES:  Fffe«:tive  January  27.  1995. 


The  incorporation  by  refereiK  c  nf 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Din^rtor 
of  the  Federal  Register  as  of  Fatni.nrv  27. 
1995. 

Comments  for  inclusion  in  Ihi-  Rule^ 
Docket  must  be  received  on  or  bf  fore 
.March  13.  1995. 

ADDRESSES:  Submit  comriients  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  .^.ssisfant  Chief 
Counsel.  Attention:  Rules  Docket  No. 
94-ANE-59,  12  New  England  Exe.ittive 
Piirk.  Burlington,  MA  ()lHT)3-5299. 

The  servif.e  infonnation  referenrtKl  in 
this  AD  may  be  obtained  from  Hart/.tll 
Propeller  Inc..  One  Propeller  Plai  e. 
Piqua.  OH  453.")6-2634:  lelephon.e  (.t13) 
778-4200,  fax  (513)  778-4391.  This 
inform.alion  may  be  examined  at  the 
F.-\A.  New  England  Region.  Offit »-  of  the 
.Assistant  Chief  Counsel.  Burlington. 
M,\;  or  at  the  Office  of  the  Feder.il 
Kf'gjster.  800  .North  Capitol  Strnfi.  N\V 
suite  700.  Wa.shington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tomaso  DiPnnIo,  Aerospiu.e  Engineer. 
Chicago  .Aircraft  Certification  Offue. 
FAA.  Small  Airplane  Directorate.  230(t 
East  Devon  Avenue.  Room  232.  Des 
Pl.iines.  IL  F.0018:  telephone  (7{m|  294- 
7031.  fax  (70H)  294-7834. 
SUPPLEMENTARY  INFORMATION: 
.Airworthiness  directive  (.AD)  9:<-ni-(i>i. 
.Amendment  39-84f)3,  elteclixe  .April 
20.  1993.  applicable  to  Hartzell  Model 
nC-B4TN-5(D.G.I)L/LT]02H2(B.K)- 
').3R  propellers  installed  on  Mitsubishi 
MU-2  series  rnrcraft  was  published  in 
the  Federal  Register  on  .Man.h  2t..  inqi 
(.58  FR  16347).  That  action  was 
prompted  by  three  reports  of  propeller 
blades  separating  during  flight.  The 
manufacturer's  investigation  of  thi- 
failed  blades  revealed  that  fatigue  (  racks 
could  initiate  at  the  radius  end  of  the 
blade  bearing  bore.  That  condi1io;i.  if 
not  corrected,  can  result  in  tatigue 
cracks  initiating  and  progressing  to 
failure  resulting  in  departure  of  the 
blade  and  possible  loss  of  ,iin:rafl  • 
control. 

That  AD  requires  initial  and  repetitive 
inspet;tions  for  fatigue  cracks  at  the 
blade  bearing  bore.  All  affected 
propeller  blades  showing  evidence  ol 
cracks  or  propeller  blades  not  nu-eting 
acceptable  rework  criteria  are  required 
to  be  replaced  with  serviceable  blades 
prior  to  further  fiight.  Additional!\ .  as  a 
terminating  action  to  the  repetitive 
inspe<:tions.  AD  93-01-09  requires 
replacement  of  existing  LTl02K2(B.K)- 
5.3R  propeller  blades  with 
LT10282N(B.K)-5.3R  improved  "N  ' 
configuration  propeller  blades  at  the 
next  overhaul,  or  within  15  months  ol 


the  eflei.tivf  d.ile  of  that  AD  (July  31. 
1994).  whichever  o<x;urs  first.  Propellt-r 
blades  modified  to  the  "N" 
configumtion  have  design 
improvements  in  the  blade  bearing  bon- 
that  reduce  the  susceptibility  to 
corrosion  and  localized  stresses.  Tin- 
modified  blades  also  have  additional 
thickness  added  to  the  blade  inboard 
stations  to  reduce  operating  stresses 
The  FA.A  determined  that  long  term 
continued  operational  safety  would  be 
better  assured  by  actual  modifi(.ation  of 
the  propell-r  to  nmiove  the  soun  e  of  thf 
problem  rather  than  continuing  v.  iih 
repetitive  iiisju'i  tions. 

On  April  28.  1993.  iheF.AA  issued 
priority  letter  .AD  93-09-04.  applii  ;ibl.- 
to  both  Hartzell  Model  HC-B4TN- 
.'■)(D.C.I)L/LTl02H2(B,K)-5.3R.!:i(l 
.Model  HC-B4TN-5(D.G.))L/ 
LTin2H2NlB.K!-.5.3R  propellers 
installed  on  Mitsubishi  Model  Ml -211- 
60  ai.'crait   Thnt  .AD  was  publisheti  in 
the  Federal  Register  on  Julv  22.  19"3 
(58  FR  39139).  That  AD  ai:tion  was 
promptiul  by  two  rt^ports  of  projM-ller 
hub  arm  as.s«-mhly  fatigue  failures  ni^t\ 
suhse<]ue:if  huh  arm  and  bl-ide 
separation  from  aircraft  in  flight. 
Preliminary  data  indirafed  thnt  fatigue 
(racks  can  originate  in  the  prop-ller  hub 
arm  assembly. 

That  .AD  requires  initial  and  r«'peiiii\e 
removals  from  ser\  ice  of  affei  led 
propeller  hub  assemblies  for  inspw  lion 
and  spe<  itied  .rework  procedures  b«'fore 
returning-to  service.  That  AD  was  an 
interim  action  until  more  data  became 
available  on  the  t.;iuse  of  procelh-r  hub 
arm  assembly  friihires. 

On  June  10.  1993.  the  F.AA  issu'ed 
priority  letter  .AD  93-12-01.  also 
applicable  to  both  Hartzell  Model  HC- 
B4TN-5(D.G.I)L/LT10282(B.K)-5..3R 
and  Model  HC;-B4TN-5(D.G.))L/ 
LT1(I2H2\(B.K)-5.3R  propellers 
installed  on  MU-2B-26A.  -.36A.  and. 
-40  ainrntt  Th.at  ,AD  was  published  in 
the  Federal  Register  on  .September  29 
1993  (58  FR  50840).  That  ac  tion  was 
prompted  by  a  report  of  a  bub  assembh 
with  a  crack  indication  irt  the  hub  arm 
that  was  found  during  the  inspection 
and  rework  required  by  AD  93-09-04 
In  addition,  although  not  stated  in  AD 
93-12-01.  the  F.AA  based  AD  93-12-01 
on  flight  strain  survey  investigations. 
.Airworthiness  Dire'ctive  9.3-12-01  c  ites 
the  same  safety  coiu:erns  and 
requirements  as  .AD  93-09-04  and  w.is 
also  an  interim  action  until  more  data 
became  available  on  the  cause  of 
propeller  hub  arm  assembly  failures. 
Since  the  issuance  of  .AD  93-09-04 
and  AD  93-12-01.  the  FAA  determined 
that  fretting  c:an  luiuse  a  fatigue  crack  to 
initiate  in  the  propeller  hub  arms  of  the 
affected  propellers.  The  fatigue  1  r.Ti  k 
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propeller  inner  hub  arm 
ng  fatigue  can  be  caused 
s  loading  condition  that 
per  revolution  when 
propeller  ground 

ition  known  as  the 
node."  The  propeller 
ition  can  be  experienced 
aircraft  when  Hartzell 
jropellers,  with  blades  at 
n  vious  thickness  repair 
fed  at  the  originally 
ground  idle  speed  when 
il  wind  is  present, 
also  issued  AD  94-11- 
39-8920.  effective  on 
applicable  to  Mitsubishi 
-26A.  -36A,  -40.  -60. 
aircraft  Modified  bv 
Type  Certificate  (STC) 

AD  restricts  the  engine 
leed  to  a  range  of  76.5 
5  percent  to  prevent  the 
Dperating  the  propeller  too 
d  idle  resonant  speed, 
nts  of  AD  94-11-04  are 
this  action, 
s^uance  of  AD's  93-01-09. 
93-12-01, the 
has  developed  an 
i  rue  strength  steel 
that  has  a  compressive 
bearing  bore  in  the  hub 
to  further  assure 
ion  will  not  occur  in  the 
i^ode.  the  manufacturer  has 
repair  limits  and  shot 
dures.  and  has  established 
1  fe  limit  of  10.000  hours 
for  the  "N"  configuration 
es.  This  AD  will  mandate 

new  steel  hub  design 
N"  configuration 
e  repair  limits,  shot 
ures,  and  retirement  life, 
reviewed  and  approved 
contents  of  the  following 

ts: 
;rt  Service  Bulletins 
182A  and  A183A  both 
11.  1994.  that  describe 
installation,  inspection, 
required  for  an  improved 
steel  hub  applicable  to 
lied  on  Mitsubishi  MU- 
and  MU-2B-26A.  -36A. 
AV-2  model  aircraft, 
and 

No.  A188  dated 
1994,  applicable  to  affected 

lied  on  all  Mitsubishi 
lircraft  that  describes  new 
ind  procedures  for  shot 
T10282N(B,K)-5.3R  blade 
imum  service  life  when 
itsubishi  MU-2  series 
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develop  on  other  propellers  of  this  same 
type  design,  the  FAA  is  superseding 
AD"s  93-01-09,  93-09-04.  and  93-12- 
01:  and  adopting  a  new  AD  which 
requires  replacement  of  any  remaining 
LT10282(B,K)-5.3R  propeller  blades 
with  LT10282N(B,K)-5.3R  improved 
"N"  configuration  propeller  blades, 
requires  shot  peening  of  all  "N"  blades, 
and  establishes  a  new  life  limit  of 
10,000  hours  time  in  service  for  "N" 
blades  used  on  Mitsubishi  MU-2  series 
aircraft;  and  requires  replacement  of 
Part  Number  (P/N)  840-139  or  P/N  840- 
91  propeller  hubs  with  new  improved 
fatigue  strength  steel  hubs  which 
require  inspection,  and  specified  rework 
as  necessary,  at  a  repetitive  interval  of 
3.000  hours  time  in  service.  The  actions 
are  required  to  be  accomplished  in 
accordance  with  the  alert  service 
bulletins  described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  addre.ss  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenfer's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  dt;ermining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  .stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-ANE-59."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

A.ccordingly.  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  4<J  L ".S.C.  App.  1354(ii).  1421 
and  142:t;  49  U.S.C.  lOfi(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8463  (58  FR 
16347,  March  26,  1993);  amendment 
39-8583  (58  FR  39139.  July  22.  1993); 
and  amendment  39-8642  (58  FR  50840, 
September  29,  1993);  and  by  adding  a 


new  airworthiness  dire«;tive  to  re.nd  as 
follows: 

9!>-01-02    Hartzell  Propeller  Inc.: 

Amnndmenf  .39-911.').  D<x:ki!t  94-A\E- 
59.  .Siip(!rsi;dps  AD  9.3-01-U9, 
Amondment  39-8463;  AD  93-0!)-(M. 
Amendment  39-«583:  and  AD  93-12-01. 
Amendment  39-8642. 

Applicuhility:  Hartzoll  Prop«>lli!r  liu.. 
Models  H(:-B4TN-5(D,(;,J)L/LTl02821B.k )- 
.5.3R,H(:-B4TN-5(D.G.|)lJ'LTl02H2.^(B.K)- 
.■J.3R.  .ind  H(:-B4TN-5(D,(;.J)L/ 
I,T10282\.S(B.K)-5.3R  propollers  insfallnd 
on  Mitsubishi  MIJ-2B-26A,  -36A.  -40.  -60; 
MlJ-2B-3()  Modified  by  Supplemental  Tvpt- 
("..irtifii  ate  (.STC)  .SA336(;L-D  &  SA339(;L-D: 
MIJ-2B-36  MiMlified  by  SA2413SVV;  and  any 
other  Mli-2  .Series  airtrnft  whi{.h  have  the 
affected  propellers  installed. 

Note:  The  parentheses  indicate  the 
presence  or  absence  of  an  additional  letten's) 
which  van,'  the  basic  propeller  hub  and  blade 
nuidel  designation.  This  Airwortliint^ss 
Directive  (AD)  still  applies  regardless  of 
whether  these  letters  are  present  or  absent  on 
the  propeller  hub  and  blade  model 
designation. 

(k)mpliani:f!:  Required  as  indicated,  luiless 
accomplished  previously 

To  prexent  initiation  of  fatigue  cracks  in 
propeller  as.semblies  and  subsequent 
pn)gr«;ssion  to  propeller  failun\  with 
ilepartun-  of  the  blade,  or  hub  arm  and  bladf. 
that  mav  result  in  loss  of  airtraff  control, 
accomplish  the  following: 

(a)  Before  further  flight  replace  Hartzell 
Model  HC-B4TN-5(D,C;.i)L/LTl()282(B.K)- 
5.3R  propeller  blades  with  servi(  (;able 
Hartzell  HC-B4TN-5{D.(;.|)L/ 
LT10282N(B.K)-5.3R  or  HC-B4TN- 
5(D.(;.I)L/LT10282N.S(B.K)-5.3R-N" 
fionfiguration  prr)pcller  blades.  Airworthiness 
Direc  live  9.3-01-09.  which  is  supc^rseded  by 
this  .AD.  required  this  a(  tion  to  l)e  (  onipleti'd 
by  July  31,  1994. 

(b)  For  propeller  hub  assemblies  that 
experience  a  blade  strike,  as  defined  in 
paragraph  (g)  of  this  AD.  after  thi;  effet  tivc 
date  of  this  AD,  before  furth«T  flight. 
acc(jniplislrthe  following  as  applicable; 

(1)  Ke|ili)ce  propeller  hub  unit.  Part 
.\umlMi  iP'\)  H40-139  or  I'/N  840-91.  with 
a  hub  that  has  compressive  rolled  internal 
liearing  Ixires.  which  is  identified  with  the 
addition  of  a  third  letter  "A"  in  the  hui)  serial 
number  prefix  (e.g.  "CD.A1234"').  I'ropelJi'r 
hub  assi'mblies  removed  from  service  in 
acc:ordance  with  this  AD  paragr:iph  are  to  Ik' 
p<:rmaiiently  retired  and  may  not  bv  returned 
to  service  on  any  aircraft;  .ind 

(2)  Thenmfter.  at  intenals  of  3.0(10  hours 
time  in  servi(  e  (ThS)  or  60  calendar  month-.. 
whi<.hi!ver  occurs  first,  remove  llie 
compressive  rolled  infernal  bore  hub 
assembly,  identified  with  the  addition  ol  ,i 
third  letter  "A"  in  the  hub  serial  number 
prefix  (e.g.  '■CD.M234").  for  inspiK  tion  and 
sp«'cified  rework  in  accordance  with  Hartzell 
Alert  .Ser\i(.e  Bulletins  (A.SBs)  No.  A1H2A  or 
A183.'\.  lM)th  dated  Marc  h  11.  iw'M. 

(3)  For  compressive  rolled  interna!  iH'.iiiug 
liore  hub  assemblies.  idi;ntified  with  the 
addition  of  a  third  letter  "A"  in  the  lui!>  serial 
number  prefix  (e.g.  ••(Z)A1234"),  that 
i^xpc^rience  a  blade  strike,  remove  the  hub 


assembly  fcjr  inspection  and  spei.ified  rework 
prix.vdures.  in  accordance  with  Hartzell  ASB 
NOS.A182A  or  A183A.b<jth  dated  M.irch  11, 
1994,  Thereafter,  at  inti;rvals  of  i.OOt)  TIS  cjr 
60  c;alendar  months,  whichtrver  iKcurs  first, 
nipeat  this  inspc^ction  and  required  rework. 

(c)  Before  further  flight  for  propeller  hub 
assemblies  that  have  never  lieen  inspec  ted;  or 
within  750  hours  TIS  since  the  last 
inspection  for  those  propeller  hub  assemblitrs 
insjwrted  in  accordance  with  Hartzi;Il  ASB's 
Nos.  A182A,or  A183A.bothdat''d  Marf;h  11. 
1994:  or  ASB  No.  A182,  dated  April  28, 1993, 
or  ASB  No.  A183,  dated  June  1,  1993;  but  in 
no  case  later  than  12  c:alendar  months  from 
the  c>ffective  date  of  this  AD;  mt  omplish  the 
following: 

(1)  Replace  propeller  hub  unit  P/\  84(»- 
1:J9  or  P/N  840-91 ,  unless  already 

a<  c omplished.  with  a  hub  that  has 
compressive  rolled  infernal  bearing  Imres. 
whic;h  is  identified  with  the  addition  of  a 
third  letter  "A"  in  the  hub  serial  r.unilier 
prefix  (e.g.  ••CD.A1234').  PropelU^r  huh 
assemblies  removed  from  servii  e  in 
accordanc:e  with  this  AD  paragraph  are  to  be 
pennanently  retired  and  may  not  bt-  ii'furned 
to  s»>r\-ice  on  any  aircraft;  and 

(2)  Thereafter  at  intervals  of  3.(X)0  hours 
TI,S  or  60  calendar  months,  whichever  cK.curs 
first,  remove  the  compressive  rolled  internal 
hearing  Imre  hub  assembly,  identified  with 
the  addition  of  a  third  hotter  "A"  in  thi'  huh 
serial  number  prefix  (eg.  ■■CDA123-1"I.  for 
inspection  and  specifiecl  rework  in 
accordance  with  Hartzell  A.SB's  No.  AIHL'.A 
or  A183A  both  dated  Mnnh  11.  199-5 

(d)  I'erform  a  propeller  blade  thickness 
inspection,  rework  if  n<u.essary.  shot  peen. 
anci  mark  the  blades,  in  acionlar.i  e  with 
Hartzell  ASB  No.  A188,  dated  Fe!»n;ary  25, 
1994.  in  accordance  with  the  foliovving 
schedule  and  requirements: 


Propeller 

tdade  time 

since  new 
(TSN)  on  the 

Comptiance  rt^jjued 

eftectiv/e  date 

of  ttiis  AD 

Greater  than 

Wrthin  100  hours  TiS  after 

or  equal  to 

the  etteci  .e  date  ct  this 

2,900  hours 

AD,  or  diii.rg  r'j'"-4:'iance 

TSN 

with  paragraphs  (b)  or  (c) 

o(  this  AD.  as  applicable. 

whichever  occurs  first. 

Less  than 

Prior  to  reaching  3.000  hours 

2,900  hours 

time  TSN  or  dunng  compli- 

TSN but 

ance  with  paragrap-ns  (b) 

greater  than 

or  (c)  of  this  AD.  as  appli- 

2,200 hours 

cable,  whichever  occurs 

TSN. 

first. 

Less  than  or 

Within  800  hours  TIS  arter 

equal  to 

ttie  ettective  date  ol  th;s 

2.200  hours 

AD  or  during  compliance 

TSN 

with  paragrap(-is  (b)  or  (c) 

of  this  AD.  as  applicat'le. 

whichever  occurs  first. 

( 1 )  If  blade  thic  knc^s  ntjuin^  rework  of 
blades  comprising  thic  kn(>s  reiiui  tion  of 
inlxiard  stations  then  shot  pi-ening  i>  .i!si> 
n-q.iired  prior  to  returning  to  sis-t.  ii  <■ 

(2)  If  the  blade  thic  kness  ins[wi  tioi;  is 
vatisf;ic  tor\-  and  no  rework  is  ri*cj;ii:ed  shot 
pi-i  fling  mav  l)e  detern'd  ui:lil  the  nexi 


overhaul,  but  not  to  excec-d  3,000  hours  TSN 
of  the  propcdler  blades,  or  within  60  calendar 
months  since  the  last  overhaul,  whic  hever 
occurs  first. 

(3)  Propeller  Model  LTl0282N(B.K)-'i.3K 
"S"  configuration  bladc^s  that  have  lx>i'n 
siitisfactorily  shot  pi^-ned  and  inspec  ted  inid 
must  be  inetul  impression  stamped  in  the 
blade  butt  as  well  as  ink  stamped  externally 
on  the  blade  shank  with  the  suffix  letter  "S" 
in  the  blade  modiil  dc'signation,  per  Hartzell 
ASB  No.  A18H.  dated  February  25, 1994 

(e)  Any  blade  repairs  made  after  thi- 
t:ff««.tive  date  of  this  AD  shall  be 
accomplishcul  in  ac;c,<)rdance  with  the- 
procedures  specifictd  in  Hartzell  ASB  No. 
A 188,  dated  Febniary  25.  1994. 

Note:  Airworthiness  Directive  (AD)  94-1 1- 
04  restricts  Mitsubishi  Model  MIJ-2B-26.A. 
-36A.  -40.  -60,  and  Ml!-2B-36  Aircraft 
Modified  bv  (.STC)  .SA2413SW  to  an  engine 
ground  idle  sp<H'd  range  of  76.5  to  78.5 
p«!n:ent  to  pn-vent  the  possibility  of  op«T,iliri.v; 
the  propeller  too  clo.sc  to  the  ground  idle 
n-sonant  sp«*«!d  ("reactionless  mode").  The 
purpose  of  Paragraphs  (d)  and  (e)  of  this  .\U 
are  to  insure  that  the  resonant  sp^tnl  doi-s  imi 
shift  into  the  permittrMJ  engine  ground  idle 
range  during  op(>ration. 

(0  Propeller  blade  Modc-I  LT10282\(H.K|- 
5.3R  and  LT1(1282N.S(B.K)-5.3R 
configuration  blachrs  now  have  a  retinnieui 
life  limit  of  10,000  hours  TIS  and  a.T  to  In- 
permnnentiv  n"tin>d  from  service,  and 
replaced  with  servic:eab!e  blaijes,  upon 
reaching  this  limit. 

(g)  .A  blade  strike  is  defined  as  a  pr(i))e!l<  r 
having  any  blade  that  has  been  bent  IxAontl 
the  repair  limits  spec  ified  in  Hartzell 
Propc^ller  lnc:.i>tand.ird  Practices  M;:nu.d. 
Revision  1.  Pages  1  UM-1 105,  dated  hi"'" 
1994. 

(h)  The  "calendar  month"  compliam  e 
tuiii;s  st.ited  in  this  AD  allow  the 
performance  of  the  required  action  up  to  id.- 
last  day  of  the  month  in  which  c.ompli.ir.i  i- 
is  rec|uired. 

(i)  An  altern.itive  method  of  ccimp'iMic  i-  n: 
.idjustment  lit  tin-  c  ompiiancc  time  fh.;t 
pyc)\icli's  an  ai  f  epiable  level  of  s<jfe'v  nii;\  !>•• 
I'.sed  if  .ipprr)\'.-(i  hy  the:  Manager.  F.AA. 
Clhii  ago  .■\ir(.ra*t  Certific  ation-Offiie.  The 
request  shuul.i  1m'  forwarded  through  an 
iippropriafe  F.\.\  Principal  Maintenance 
lnsp«-<  tor.  w  ho  m.n  add  c  omments  arid  ih'u 
>end  it  to  the  Manager,  FAA.  (^hii  ago  .Xin  i.itt 
Certific  nli.in  Offii  e. 

Note:  Infomatiiin  c  one  erning  the  e\:--t-  r..  • 
nf  approved  alternative"  methods  of 
complianc  e  with  this  airw-o.-lhim-ss  ci;r<-i  five 
if  any.  m,i\  In-  obt.iined  fnini  the  F.\.A. 
(Chicago  -Xirc  r.ift  (Certification  Offii  iv 

(j)  F\i  ept  when  propeller  hub  ar:ii 
.ivsemblies  have  experienced  a  blade  sl.-ke 
s|x>c  ial  nii;hl  permits  may  be  issucul  in 
accordance  with  si-cticins  21.197  and  21.T"et 
of  the  Federal  .Avi. ition  Regulations  (14  (  J  K 
21  197  and  21  l'»'l)  to(ijK>rate  the  airt  r.-.tt  I.i 
n  IcKation  wheri-  ihi-  requirement^ of  this  .Ml 
I  ,in  he  ai  (  oinpiivhed. 

(k)  The  ,u  tions  required  by  this  .M)  »h.il! 
In-  done  in  .i<  <  urdance  with  the  followit  >; 
Hartzeil  Pnipeller  Inc.  si-rvic  i*  diK  i:nn-^i'- 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  thej  Secretary 

24  CFR  Part  1597 

[Docket  No.  R -95-1 702;  FR-3580-N-04] 

RIN2506-AB(5 


Designation 
and 

Waiver  of 
Rule 


Enterpri  se 


of  Empowerment  Zones 
Communities;  Notice  of 
Siinset  Provision  of  Interim 


AGENCY 
ACTION 


No 


ffi  ce  of  the  Secretary,  HUD. 
oti  :e  of  waiver. 


waiver 
the  waiver 
the  sunset 
§  597.1(c)  of 
rule 

DATES:  Janu 
FOR  FURTHEF 
Michael  T 
Office  of 
7136 
Development 


■  Ecdn 


JMI 


SUMMARY:  Tl  lis  Notice  announces  a 

grant  sd  by  the  Secretary,  under 
a  ithority  of  24  CFR  597.5.  of 
p  •ovision  set  forth  in 
the  Department's  interim 
publish  3d  on  January  18. 1994. 
^ry  12.  1995. 

INFORMATION  CONTACT: 
Ravage,  Deputy  Director, 
omic  Development,  Room 
Department  of  Housing  and  Urban 
451  Seventh  Street  SW. 


Washington,  DC  20410.  telephone  (202) 
708-2290;  TDD  (202)  708-2565.  (These 
are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  On 
January  18. 1994,  the  Department 
published  an  interim  rule  that 
implemented  that  portion  of  Subchapter 
C.  Part  I  (Empowerment  Zones. 
Enterprise  Communities  and  Rural 
Development  Investment  Areas)  of  Title 
XIII  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  dealing  with 
the  designation  of  urban  Empowerment 
Zones  and  Enterprise  Communities  (EZ/ 
EC  interim  rule).  The  preamble  to  the 
EZ/EC  interim  rule  stated  that:  "The 
Department  has  adopted  a  policy  of 
setting  a  date  for  expiration  of  an 
interim  rule  unless  a  final  rule  is 
published  before  that  date.  This 
"Sunset"  provision  appears  in  §  597.1(c) 
of  the  rule;  and  provides  that  the 
interim  rule  will  expire  on  a  date  12 
months  from  publication  unless  a  final 
rule  is  published  before  that  date." 

The  EZ/EC  final  rule  is  being 
published  elsewhere  in  today's  Federal 
Register.  However,  consistent  with  42 
U.S.C.  3535(o)(3)  of  the  Department's 
authorizing  legislation,  the  EZ/EC  final 
rule  cannot  become  effective  until  a 
period  of  30  calendar  days  from  the  date 
of  publication  of  the  final  rule  has 
expired.  Accordingly,  the  EZ/EC  final 
rule,  published  in  today's  Federal 
Register,  will  not  become  effective  by  or 
before  January  18, 1995.  the  date  the 
interim  rule  expires.  In  order  to  prevent 
a  period  in  which  the  effective  period  of 
the  EZ/EC  regulations  lapses,  a  waiver 
is  granted  under  24  CFR  597.5. 

Section  597.5  provides  that  "The 
Secretary  of  HUD  may  waive  for  good 
cause  any  provision  of  this  part  not 
required  by  statute,  where  it  is 
determined  that  application  of  the 
requirement  would  produce  a  result 
adverse  to  the  purpose  and  objectives  of 
this  part."  The  sunset  provision  set  forth 
in  24  CFR  597.1(c)  of  the  January  18, 
1994  interim  rule  was  not  required  by 
statute,  and  good  cause  exists  to  vaive 
this  provision  in  order  that  the  effective 
period  of  the  interim  rule  published  on 
January  18.  1994  (59  FR  2700)  continues 
until  the  date  the  final  rule  is  published 
and  made  effective,  at  which  point  the 
final  rule  will  remain  in  effect. 

Dated:  January  5, 1995. 
Henry  G.  Cisneros, 
Secrefoiy. 

[FR  Doc.  95-733  Filed  1-11-95;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  35 
tFRL-51 38-11 

Reallocation  of  Reserved  Funds  Not 
Awarded;  Correcting  Amendment 

AGENCY:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Correcting  amendment. 

SUMMARY:  In  this  amendment.  EPA  is 
correcting  a  typographical  error  in 
response  to  requests  for  clarification  on 
the  reallocation  of  funds  for  Tribes.  The 
intended  effect  of  this  amendment  is  to 
enhance  the  accuracy  and  reduce 
misunderstandings  of  the  reallocation  of 
funds  for  Tribes.  The  amendments  are 
minor  editorial  changes  and  do  not 
impose  new  requirements. 
EFFECTIVE  DATE:  January  12,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Brady.  Office  of  Wetlands. 
Oceans  and  Watersheds,  (202)  260- 
5368,  Assessment  and  Watershed 
Protection  Division,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460. 

SUPPLEMENTARY  INFORMATION: 

Background 

40  CFR  35.155  (c)  is  listed  twice,  but 
contains  different  text.  This  is  due  to  an 
error  in  submitting  two  earlier  additions 
of  §  35.155  (c).  Accordingly,  §  35.155  is 
corrected  by  changing  the  repeated 
§  35.155  (c)'to  (d)  and  listing  paragraph 
(d)  immediately  following  paragraph  (c). 

List  of  Subjects  in  40  CFR  Part  35 

Environmental  protection.  Grant 
programs.  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supplies. 

Dated:  December  6,  1994. 
Robert  Perciasepe, 
Assistant  Administrator  for  Water. 

40  CFR  part  35,  subpart  A  is  amended 
as  follows: 

1.  The  authority  citation  for  part  35. 
subpart  A  continues  to  read  as  follows: 

Authority:  Sees.  105  and  301(a)  of  the 
Clean  Air  Act,  as  amended  (42  U.S.C.  7405 
and  7601(a);  Sees.  106,  205(g),  205(i),  208, 
319.  501(a),  and  518  of  the  Clean  Water  Act, 
as  amended  (33  U.S.C.  1256. 1285(g). 
1285(j),1288, 1361(a)  and  1377):  sees.  1443. 
1450,  and  1451  of  the  Safe  Drinking  Water 
Act  (42  U.S.C.  300i-2,  30OJ-9  and  300J-11): 
sees.  2002(a)  and  3011  of  the  Solid  Waste 
Disposal  Act.  as  amended  by  the  Resource 
Conservation  and  Recoverj-  Act  of  1976  (42 
U.S.C.  6912(a),  6931,  6947,  and  6949);  and 
sees.  4,  23  and  25(a)  of  the  Federal 
Insecticide  F^ingicide  and  Rodenticide  Act. 


as  amended  (7  U.S.C.  136(b),  136(u)  and 
136w(a). 

§35.155    [Amended] 

2.  Section  35.155  is  amended  by 
redesignating  the  second  paragraph  (c) 
as  paragraph  (d). 

|FR  D<k:.  95-824  Filed  1-11-95;  B;45  am] 
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40  CFR  Part  52 
[PA25-1-6683;  FRL-«133-«J 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Commonwealth  of  Pennsylvania — 
Emission  Statement  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Pennsylvania.  This  revision  consists  of 
an  emission  statement  program  for 
stationary  sources  which  emit  volatile 
organic  compounds  (VOCs)  and/or 
nitrogen  oxides  (NOx)  at  or  above 
specified  actual  emission  threshold 
levels.  The  intended  effect  of  this  action 
is  to  approve  in  the  Commonwealth  of 
Pennsylvania  a  regulation  for  annual 
reporting  of  actual  emissions  by  sources 
that  emit  VOC  and/or  NOx  in 
accordance  with  section  182(a)(3)(B)  of 
the  Clean  Air  Act  Amendments  (CAAA). 
This  action  is  being  taken  under  .section 
1 10  of  the  Clean  Air  Act. 
EFFECTIVE  DATE:  This  rule  will  become 
effective  on  February  13,  1995. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air,  Radiation, 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania,  19107;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460;  and 
Commonwealth  of  Pennsylvania 
Department  of  Environmental  Resources 
Bureau  of  Air  Quality  Control,  P.O.  Box 
8468.  Market  Street  Office  Bldg.. 
Harrisburg,  PA  17105-8468. 
FOR  FURTHER  INFORMATION  CONTACT:  Enid 
A.  Gerena.  Environmental  Protection 
Agency,  Air.  Radiation,  and  To.xics 
Division,  841  Chestnut  Building, 
Philadelphia.  PA  19107.  (215)  597- 
8239. 

SUPPLEMENTARY  INFORMATION:  On  Julv 
15,  1994  (59  FR  36128).  EPA  published 


a  notice  of  proposed  rulemaking  (NPR) 
for  the  Commonwealth  of  Pennsylvania. 
The  NPR  proposed  approval  of  the 
Commonwealth  of  Pennsylvania's 
Emission  Statement  Program.  The 
formal  SIP  revision  was  submitted  on 
November  12.  1992. 

The  Pennsylvania  Department  of 
Environmental  Resources  (PADER) 
submitted  a  revision  to  the 
Pennsylvania's  SIP  which  establishes 
emissions  statement  reporting 
requirements  for  stationary  sources  that 
emit  of  nitrogen  oxides  (NO,)  and 
volatile  organic  compounds  (VOCs), 
above  specified  actual  emission 
applicability  thresholds. 

Other  specific  requirements  of  the  SIP 
revision  on  Emission  Statements  and 
the  rationale  for  EPA's  proposed  action 
are  explained  in  the  NPR  and  will  not 
be  restated  here.  No  public  comments 
were  received  on  the  NPR. 

Final  Action 

EPA  is  approving  amendments  to  the 
regulation  at  Title  25  Pa.  Code  chapter 
135.  to  add  section  135.5. 
Recordkeeping,  and  section  135.21, 
Emission  Statements,  as  a  revision  to 
the  Commonwealth  of  Pennsylvania 
SIP.  Nothing  in  this  section  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
Implementation  Plan.  Each  request  for 
revision  to  the  State  Implementation 
Plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulator}-  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  idiniary  19,  1989  (54  FR 
2214-2225).  as  revised  by  an  October  4, 
1993  memorandum  from  Michael 
Shapiro.  Acting  Assistant  Administrator 
for  Air  and  Radiation.  The  OMB  has 
exempted  this  regulatory  action  from 
E.O.  12866  review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  13,  1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  to 
approve  Pennsylvania's  Emissions 
Statement  Program  may  not  be 
challenged  later  in  proceedings  to 


enforce  its  requirements.  (See  section 
307  (b)(2).) 

List  ofSubiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Oxides  of 
nitrogen.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Dated:  December  16, 1994. 
Stanley  L.  Laskowski. 

Acting  Regional  Administrutor.  Region  111. 
40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  NN — Commonwealth  of 
Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(96)  to  read  as 
follows: 

§  52.2020    Identification  of  ptan. 

•  •  *  •  • 

(t)  •  *  • 

(96)  Revisions  to  the  Common  wealth 
of  Pennsylvania  Regulations  Stale 
Implementation  Plan  submitted  on 
November  12.  1992  by  the  Pennsylvania 
Department  of  Environmental 
Resources: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  November  12.  1992  from 
the  Pennsylvania  Department  of 
Environmental  Resources  transmitting  a 
revised  regulation  to  establish  emission 
statements  requirements  annually  for 
sources  of  nitrogen  oxides  and  volatile 
organic  compounds. 

(B)  Revisions  to  amend  2-5  Pj.  Code, 
specifically  to  include  section  13.1. 1  and 
section  135.21.  Effective  on  Octoher  10, 
1992. 

iFR  D<k:  9S-7n  Filed  1-1 1-95;  8:45  ami 
B4LUNG  CODE  65C0-60-P 


40  CFR  Part  52 
[WI42-01-6623;  FRL-5087-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Wisconsin;  Revision  to  the  State 
Implementation  Plan  Vehicle 
Inspection  and  Maintenance  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  In  this  action,  the  EPA  is 
taking  action  to  approve  portions  and 
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Section  182 
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,  approve  other  portions  of 
n  State  Implementation 
attainment  of  the  National 
Quality  Standards  for 
r^ovember  15,  199.1, 
slibmitted  a  SIP  revision 
EPA  to  s.itisfy  the 
s  of  section  182(a)(:i)  of  tht; 

(Act),  and  the  Federal 
e  in.spection  and 
!  (I/M)  nde  at  40  CFK  part 
i.  This  revision  establishes 
the  implementation  of  an 
kl  program  in  the 
lacine,  and  the  Sheboygan 
inment  areas.  On  July  14. 
publi.shed  a  Notice  of 
emaking  (NPRM)  for  the 
.sl;onsi.n.  The  NPRM 
pproval  of  portions  of  the 
M  SIP  and  conditional 
)ther  portions  on  the 
the  State  submit 
terials  to  the  EPA  during 
)mment  period  on  the  EPAs 
emaking.  On  July  2H.  1994. 
Vis<  onsin  supplied  the  EPA 
ementary  SIP  submittal, 
ived  no  conmients  on  the 
efore  the  EP.A  is  publishing 
on. 

This  nde  will  lH!<;onu; 
February  13.  199.5. 
Copies  of  the  State's 
d  the  EPAs  technical 
ment  (TSD)  are  available 
iew  at  the  U.S. 
1  Protet;tion  Agency, 
and  Radiation  Division, 
id  Radiation  Branch. 
Development  Section,  77 
Boulevard,  Chicago, 
.  Interested  persons 
amine  these  documents 
an  appointment  at  least  24 
the  visiting  day. 
INFORMATION  CONTACT:  [ohn 
312)886-604.1. 
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implement  new  ones, 
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)  of  the  CAA)  or  worse, 
ting  I/M  program  that  was 
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the  1977  Amendments  to 
lave  an  1/M  program,  to 

submit  a  SIP  revision  to 
program  up  to  the  level 
3ast  EPA  guidance  or  to 
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hichever  is  more  stringent, 
all  ozone  nonattainment 


areas  «:lassified  as  moderate  or  worse 
must  implement  a  "basic"'  or  an 
"enhanced"  I/M  program  depending 
upon  their  classifications,  regardle.ss  of 
previous  requirements. 

In  addition,  Congress  direiled  the 
EPA  in  section  182(a)(2)(B)  to  publish 
updated  guidance  for  Slate  I/M 
programs,  taking  into  consideration 
findings  of  the  Administrator's  audits 
and  investigations  of  these  programs. 
The  States  were  to  incorporate  this 
guidance  into  the  SIP  for  all  areas 
required  by  the  CAA  to  have  an  I/M 
program. 

II.  Background 

The  State  of  Wi.sconsin  currently 
contains  2  ozone  nonattainment  areas 
that  are  required  to  implement  I/M 
programs  in  accordan<.e  with  the  Act. 
The  Milwaukee-Racine  ozone 
nonattainment  area  is  classified  as 
severe-17  and  contains  the  following  6 
counties:  Kenosha.  Racine,  Milwaukee, 
Ozaukee.  Waukesha,  and  Washington 
Counties.  The  Sheboygan  ozone 
nonattainment  area  is  classified  as 
moderate  and  c:ontains  1  county: 
Sheboygan  County.  These  designations 
for  ozone  were  published  in  the  Federal 
Register  at  ,S6  PR  56694  (November  6, 
1991)  and  57  FR  56762  (November  .10, 
1992).  and  codified  at  40  CFR  81. .100- 
81.437. 

On  November  15,  1991,  the  Wise  onsin 
Department  of  Natural  Resounes 
(WDNR)  submitted  a  SIP  revision  to  the 
EPA  that  provided  for  an  1/M  program 
in  the  Milwaukee-Racine  and 
Sheboygan  nonattainment  an»as.  Under 
the  requirements  of  the  EP.A 
i;ompletene.ss  review  proc  t'dun's,  40 
(]FR  part  51,  Appendix  V,  and  the 
requirements  of  section  1 10(k)  of  th<' 
CA.\.  the  submittal  was  dtn-med 
complete  bv  the  EPA  on  lanuarv  4. 
1994, 

In  its  original  review  of  tiie  .State's 
submittal,  the  EPA  found  several  areas 
that  did  not  meet  the  recjuirements  of 
the  I/M  rule.  Since  the  EPA's  Iidy  14, 
1994.  Notice  of  Proposed  Rulemaking, 
the  State  has  submitted  additional 
materials  to  meet  many  of  these 
recjuirements  and  provided 
commitments  to  adopt  and  submit 
additional  materials,  as  necessary,  to 
receive  conditional  approval  on  other 
requirements.  These  areas  nn> 
summarized  below. 

On  July  14.  1994,  the  EPA  published 
a  notice  proposing  appro\al  for  portions 
of  the  State's  submittal,  and  proposing 
conditional  approval  or  disapproval  on 
the  other  sections  of  the  original 
submittal,  despite  several  deficiencies 
in  the  original  submittal.  This  proposed 
a(  lion  was  made  contingent  on  the  .Stale 


submitting  the  missing  materials  2 
weeks  prior  to  the  close  of  the  public 
<;omment  period. 

III.  State's  Supplemental  Submittal 

On  July  28.  1994.  the  WDNR 
submitted  supplementary  materials  to 
the  EPA  related  to  the  I/M  prograni  in 
the  Milwaukee- Racine  and  Sheboygan 
areas  in  order  to  remedy  the  deficiencies 
in  the  State's  original  submittal. 

I\'.  The  EPAs  Analysis  of  the  .State's 
Supplemental  Submittal 

The  following  summary  of  the  .State's 
supplemental  submittal  is  limited  to  the 
sections  of  the  State's  original  submittal 
that  were  identified  as  deficient  in  thi^' 
EPAs  NPRM.  For  a  discu.ssion  of  the 
n'.st  of  the  State's  submittal,  see  the  )ulv 
15.  1994  NI'RM  (.59  FR  36123). 

A.  Enhnnrrd  nnd  Basic  1/M 
Performance  Standards 

While  the  original  submittal 
addressed  some  of  the  requirenu-nts  ol 
40  CFR  51.351.  the  State  had  not 
formally  submitted  the  required 
modeling  demonstration.  In  its 
supplementary  submittal,  the  State 
formally  submitted  a  modeling 
demonstration  using  the  EPA  comp\iter 
model  MOBILE5a,  which  showed  that 
the  enhanced  performance  standard  is 
met  in  the  Milwaukee-Racine  and  the 
Sheboygan  areas.  This  modeling 
demonstration  included  an  estimate  of 
the  impact  that  exempt  vehicles  will 
have  on  emissions  reductions  achieved 
by  the  I/M  program.  The  program  still 
meets  the;  laihanced  I/M  performance 
standard  after  accounting  for  exempt 
vehicles.  .\n  a  result,  this  section  is 
approvnhle. 

B.  Xetwnrk  Typ>'  and  Program 
Evaliiatinn 

The  original  submittal  did  not  fully 
satisfy  40  CFR  section  51.353.  Iwcau.se 
it  did  not  include  requirements  for 
schedules  and  methodologies  for 
program  evaluation.  The  Slate's 
supplemental  submittal  institutes  a 
continuous  ongoing  evaluation  progr.iin 
consistent  with  the  Federal  I/M  rule. 
The  results  of  the  evaluation  program 
will  be  reported  to  the  EPA  on  a 
biennial  basis.  The  supplemental 
submittal  together  with  the  original 
submittal  satisfies  40  CFR  51.353, 

C.  Adcqiiatf^  Tools  and  Resources 

The  original  submittal  did  not  fully 
satisfy  40  CFR  51.354,  because  it  did  not 
include  a  demonstration  that  sufficient 
funds,  equipment  and  personnel  art; 
available  to  meet  the  program  operation 
requirements  of  the  I/M  rule.  The  State's 
supplemental  submittal  included  a 


narrative  describing  the  budget  process, 
staffing  support,  and  equipment  needed 
to  implement  the  program.  This 
description  together  with  the  original 
submittal  satisfies  40  CFR  51.354. 

D.  Test  Frequency  and  Convenience 

The  original  submittal  did  not  fully 
satisfy  40  CFR  51.355  due  to  the  fact 
that  Wisconsin's  adopted  legislation  had 
not  yet  been  formally  submitted  to  the 
EPA.  In  its  supplemental  submittal 
WDNR  officially  submitted  its  1993 
Wisconsin  Act  288,  enacted  on  April  13. 
1994,  which  provides  the  necessary 
authority  to  enforce  the  test  frequency 
requirements  of  the  program. 

E.  Vehicle  Coverage 

The  original  submittal  did  not  fully 
satisfy  40  CFR  51.356  for  several 
reasons:  (1)  The  State  had  not  submitted 
its  final,  signed  contract  containing 
detailed  procedures  for  identifying 
subject  vehicles;  (2)  the  submittal  did 
not  contain  estimates  of  registered  and 
unregistered  vehicles  in  the  area;  (3)  the 
State  had  not  yet  finished  final 
modifications  on  its  TR.\NS  131  rule  to 
establish  requirements  for  the  testing  of 
fleets;  and  (4)  the  State  had  not  yet 
submitted  final  performance  standard 
modeling  to  account  for  vehicles  that 
are  exempt  from  program  requirements. 
The  State's  supplemental  submittal 
contains  final  performance  standard 
modeling  runs  that  demonstrate  the 
impact  of  exemptions  on  the  program. 
Estimates  of  registered  and  unregistered 
vehicles  will  be  contained  in  the  final, 
signed  I/M  contract.  In  its  supplemental 
submittal,  the  State  included  a 
commitment  to  adopt  and  submit  the 
final  I/M  contract  and  final  rule 
revisions  to  TRANS  131  within  1  year 
of  the  EPAs  conditional  approval. 

F.  Test  Procedures  and  Standards 

The  original  submittal  did  not  fully 
satisfy  40  CFR  51.357.  because  the  State 
had  not  submitted  its  final,  signed 
contract  containing  detailed  test 
procedures  for  the  I/M  program.  In 
addition,  the  State  is  in  the  process  of 
amending  its  NR  485  rule  to  establish 
specific  program  cutpoints.  In  its 
supplemental  submittal,  the  State 
included  a  commitment  to  adopt  and 
submit  the  final  I/M  contract  and  final 
rule  revisions  to  NR  485  within  1  year 
of  the  EPA's  conditional  approval. 

G.  Test  Equipment 

The  original  submittal  did  not  fully 
satisfy  40  CFR  51.358,  because  the  State 
had  not  submitted  its  final,  signed 
contract  detailing  specifications  for 
program  test  equipment.  In  its 
supplemental  submittal,  the  Slate 


commits  to  submit  its  final,  signed 
contract  addressing  these  requirements 
to  the  EPA  within  1  year  of  the  EPA's 
final  conditional  approval.  General 
provisions  for  test  equipment 
specifications  are  contained  in  the 
State's  Request  for  Proposal  (RFP). 

H.  Quality  Control 

The  original  submittal  did  not  fully 
satisfy  40  CFR  51.359.  because  the  State 
had  not  submitted  its  final,  signed 
contract  detailing  its  quality  control 
procedures.  In  its  supplemental 
submittal,  the  State  commits  to  submit 
its  final,  signed  contract  addressing 
these  requireme.ats  to  the  EPA  within  1 
year  of  the  EPAs  final  conditional 
approval. 

/,  Waivers.and  Compliance  via 
Diagnostic  Inspection 

The  original  submittal  did  not  fully 
satisfy  40  CFR  51.360.  because  the  State 
had  not  submitted  its  final,  signed 
contract  detailing  procedures  for  the 
granting  of  waivers,  including  cost 
limits,  tampering,  warranty  related 
repairs,  quality  control  and 
administration.  The  State  also  failed  to 
include  a  description  of  corrective'* 
actions  to  be  taken  if  the  waiver  rate 
exceeds  3  percent.  In  addition,  the  State 
had  not  completed  changes  to  its 
TRANS  131  rule  to  reflect  changes  that 
had  been  made  in  the  Wisconsin 
Statutes  regarding  the  issuance  of 
waivers. 

In  its  supplemental  submittal,  the 
State  commits  to  submit  its  final,  signed 
contract  and  its  amended  TRANS  131 
rule  addressing  these  requirements  to 
the  EPA  within  1  year  of  the  EPA's  final 
conditional  approval.  The  State  has 
included  a  waiver  rate  of  3  percent  in 
all  subject  areas  and  has  used  this 
waiver  rate  in  its  modeling 
demonstration.  The  State  has  committed 
to  this  waiver  rate  and  has  committed  to 
take  specific  corrective  action  if  this  rate 
is  not  achieved.  The  proper  criteria, 
procedures,  quality  assurance  and 
administration  regarding  the  issuance  of 
waivers  will  be  ensured  by  the  State  and 
managing  contractor  and  are  contained 
in  general  detail  in  the  SIP  narrative  and 
RFP  and  will  be  more  fully  developed 
in  the  final  contract. 

/.  Motorist  Compliance  Enforcement 

The  original  submittal  did  not  fully 
satisfy  40  CFR  51.361.  because  it  failed 
to  include  a  detailed  description  of  the 
penalty  schedule  for  noncompliance 
and  a  formal  commitment  to  a  96 
percent  compliance  rate.  In  its 
supplemental  submittal,  the  State 
commits  to  submit  revisions  to  its 
TR.\NS  131  rule  to  establish  a  more 


thorough  penalty  schedule  within  1  year 
of  the  EPA's  final  conditional  approval. 
The  State  has  chosen  to  use  registration 
denial  as  its  primary  enforcement 
mechanism  in  both  basic  and  enhanced 
I/M  areas.  Motorists  will  be  denied 
vehicle  registration  unless  the  vehicle 
has  complied  with  the  1/M  program 
requirements.  Penalties  for  failure  to 
register  and  failure  to  have  vehicles 
tested  are  contained  in  the  Wisconsin 
Statutes,  sections  341  and  110.    . 
respectively.  The  legal  authority  to 
implement  and  enforce  the  program  is 
included  in  the  Wisconsin  statutes  and 
regulations  contained  and  cited  in  the 
SIP.  In  addition,  the  State  has 
committed  to  a  compliance  rate  of  96 
percent  and  has  used  this  compliance 
rate  in  its  modeling  demonstration, 

K.  Motorist  Compliance  Enforcement 
Program  Ch'ersight 

The  original  submittal  did  not  fully 
satisfy  40  CFR  51.363.  because  the  State 
had  not  submitted  its  final,  signed 
contract  detailing  procedures  for  quality 
control  of  its  enforcement  program  and 
the  establishment  of  an  information 
management  system.  In  its 
supplementary  submittal,  the  State 
commits  to  submit  its  final,  signed 
contract  addressing  these  requirements 
to  the  EPA  within  1  year  of  the  EPAs 
final  conditional  approval. 

L.  Enforcement  Against  Contractors. 
Stations,  and  Inspectors 

The  original  submittal  did  not  fully 
satisfy  40  CFR  51.364.  because  the  State 
had  not  submitted  its  final,  signed 
contract  detailing  specific  penalty 
schedules  for  stations,  contractors,  and 
inspectors.  In  its  supplementary 
submittal,  the  State  commits  to  submit 
its  final,  signed  contract  addressing 
these  requirements  to  the  EP.A  within  1 
year  of  the  EPA's  final  conditional 
approval.  The  Wisconsin  SIP  includes 
the  legal  authority  for  establishing  and 
imposing  penalties.  Contractu.il 
enforcement  mechanisms  will  be 
established  by  the  final,  signed  contract. 

M.  Data  Collection 

The  original  submittal  did  not  fully 
satisfy  40  CFR  51.365.  because  it  did  not 
include  a  detailed  description  of 
specific  data  to  be  collected  on 
individual  tests  and  data  related  to 
quality  control  checks.  In  its 
supplemental  submittal,  the  State 
commits  to  submit  its  final,  signed 
contract  addressing  these  requirements 
to  the  EP.\  w  ithin  1  year  of  the  EP.\'s 
final  conditional  approval. 
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R.  Cnnipliance  With  Recall  \'oticfs 

The  State's  original  submittal  did  not 
fully  satisf>'  40  CFR  51.370  because  the 
State  had  not  completed  revisions  to  its 
TRANS  131  rule  to  establish  pro(  edures 
for  its  recall  compliance  program.  In  its 
supplemental  submittal,  the  State 
commits  to  submit  its  amended  rule 
addressing  these  requirements  to  the 
EPA  within  1  year  of  the  EPA's  final 
conditional  approval.  The  SIP  al.so 
commits  to  comply  with  additional  EP/\ 
guidance  when  available. 

S.  On-mad  Testing 

The  original  submittal  did  not  fully 
satisfy  40  CFR  51.371.  because  it  did  not 
include  a  detailed  description  of  the 
program  including  test  limits  and 
criteria,  resource  allocations,  and 
methods  of  collecting,  analyzing  and 
reporting  the  results  of  the  te.sting. 
These  requirements  will  be  addressed 
by  the  State's  final  I/M  contract,  as  well 
as  amendments  to  the  Slate's  TRANS 
131  nile.  In  its  .supplemental  .submittal, 
the  State  commits  to  submit  its  final, 
signed  contract  and  its  final,  amended 
TRANS  131  rule  addre.ssing  these 
requirements  to  the  EPA  within  1  year 
of  ih^EPAs  Hnal  conditional  approval. 
The  legal  authority  for  this  program  is 
i:ontained  in  the  Wisconsin  legislation. 

r  Concluding  Statement 

Wisconsin's  original  submittal  along 
with  the  supplemental  submittal  of  its  1/ 
M  SIP  revision  represent  an  acceptable 
approach  to  the  1/M  requirements  and 
meet  all  the  criteria  required  for 
approval  and  conditional  approv.il. 

A  more  detailed  analysis  of  the  .State's 
supplemental  submittal  and  how  it 
meets  Federal  requirements  is(.ontained 
in  the  EPA's  Technical  Support 
Document  (TSD),  dated  .September  Z. 
1994.  which  is  available  at  the  Region 
.'i  Office,  listed  above. 

V.  Response  to  Comments 

On  Julv  14,  1094  (39  FR  3.-)8H3).  the 
EPA  published  an  NPRM  for  the  .State 
of  Wisconsin.  The  NPRM  proposed 
approval  on  portions  of  the  Slates 
submittal,  and  conditional  approval  or 
disapproval  on  other  portions  of  the 
.State's  submittal  depending  upon  the 
materials  submitted  by  the  .State  2 
weeks  prior  to  c:lose  of  the  (  ommenl 
period.  On  July  28,  1994.  the  Stale  of 
Wisc:onsin  subnntted  the.se  materials. 
No  adverse  public  comments  were 
n-c  eived  on  the  NPRM. 

Final  Action 

Hy  this  action,  the  EPA  is  approving 
portions  and  condition.illy  approving 
other  portions  of  the  .State's  subn.iltal. 
The  EPA  has  re\  iewed  the  .Slate 


submittal  against  the  .statutory 
requirements  and  for  consistency  with 
the  EPA  regulations  and  finds  it  to  be 
acxeptable.  The  rationale  for  the  EPA's 
action  is  explained  in  the  NTRM  and 
will  not  be  restated  here. 

The  EP.A  believes  conditional 
approval  is  appropriate  in  this  case 
because  the  State  has  developed  final, 
fully  adopted  rules  for  the  enhanc;ed  I' 
M  program  and  needs  only  to  amend 
the.se  rules  to  address  a  number  of 
enhanced  I/M  program  requirements.  In 
addition,  the  State  has  developed  a  final 
RFP  for  the  program  and  needs  only  to 
sign  the  final  contract  for  program 
operation  in  order  to  establish  final 
practices  and  procedures  for  program 
operation.  The  State  has  committed  to 
finalize  and  submit  the  relevant  rule 
amendments  and  final  c-,ontract  no  later 
than  1  vear  after  the  EPA's  final 
conditional  approval. 

As  a  result  of  this  c:onditional 
approval  on  the  above  portions  of  the 
State's  SIP,  the  State  must  meet  its 
commitments  to  adopt  and  submit  the 
final  rule  amendments  and  final,  signed 
contract  to  the  EPA  within  one  year  of 
the  c:onditional  approval.  Once  the  EP.-\ 
has  conditionally  approved  this 
committal,  if  the  State  fails  to  adopt  or 
submit  the  required  rules  to  the  EPA. 
final  appro\  ;»l  will  become  a 
disapproval.  The  EPA  will  notify  the 
State  by  letter  to  this  effect.  Once  the 
SIP  has  been  disapproved,  this 
commitment  will  no  longer  be  a  part  ol 
the  approved  nonattainment  area  SIP 
The  EPA  subsequently  will  publish  a 
notice  to  this  effect  in  the  notic;e  sec:tion 
of  the  Federal  Register  indicating  that 
the  c;ommitment  has  been  disapproved 
and  removed  from  the  SIP.  If  the  State 
adopts  and  submits  the  final  rule 
amendments  to  the  EPA  within  the 
applicable  time  frame'  the  c;onditionalK 
approved  commitment  will  remain  part 
of  the  SIP  until  the  EPA  takes  final 
action  appro\  ing  or  disapproving  the 
new  submittal.  If  the  EPA  approves  the 
subsequent  submittal,  those  newly 
approved  rules  will  become  a  part  of  the 
SIP. 

If  the  conditional  approval  portions 
are  converted  to  a  disapproval,  the 
sanctions  c:loc;k  under  section  179(a) 
will  begin.  This  (:loc:k  will  begin  on  the 
effective  date  of  the  final  disapproval  or 
at  the  time  the  EPA  notifies  the  .State  In 
letter  that  a  conditional  approval  has 
been  c:onverted  to  a  disapproval.  If  the 
State  does  not  correct  the  deficiency  and 
the  EPA  dcms  not  approve  the  rule  on 
which  the  disapjiroval  was  based  within 
18  months  of  the  disapproval,  the  EPA 
must  impose  one  of  the  sane  tions  under 
section  179(b) — highway  funding 
restrictions  or  the  offset  snnctiim.  In 


addition,  the  final  disapproval  starts  the 
24  month  clock  for  the  imposition  of  a 
section  110(c)  Federal  Implementation 
Plan.  Finally,  under  section  llO(m)  the 
EPA  has  discretionary  authority  to 
impose  sanctions  at  any  time  after  a 
final  disapproval. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  establishing 
a  precedent  for  any  future  request  for  a 
revision  to  any  SIP.  Each  request  for  a 
revision  to  a  SIP  shall  be  considered  in 
light  of  specific  technical,  economical, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

As  previously  noted,  the  EPA 
received  no  adverse  public  comment  on 
the  proposed  action.  As  a  direct  result, 
the  Regional  Administrator  has 
reclassified  this  action  from  Table  1  to 
Table  3  under  the  processing  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214),  and 
revisions  to  these  procedures  issued  on 
October  4,  1993,  in  an  EPA 
memorandum  entitled  "Changes  to  State 
Implementation  Plan  (SIP)  Tables."  The 
Office  of  Management  and  Budget  has 
exempted  this  action  from  Executive 
Order  12866  review. 

Under  the  Regulatory-  Flexibility  Act. 
5  U.S.C.  600  et  seq..  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
(Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-66). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  Nitrogen  dioxide. 
Reporting  and  recordkeeping 


requirements.  Volatile  organic 
c:ompounds. 

Dated:  Septemb<;r  14.  19«4. 
Michelle  D.  lordan. 

Acting  Regional  Administrator. 
40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority-:  42  U.S.C.  7401-7671q. 

Subpart  YY— Wisconsin 

2.  Section  52.2570  is  amended  by 
adding  paragraph  (c)(78)  to  read  as 
follows: 

§  52.2570    Identification  of  plan. 

*  .  *  *  *  « 

(78)  On  November  15.  1993.  the  State 
of  Wisconsin  submitted  a  revision  to  the 
State  Implementation  Plan  (SIP)  for  the 
implementation  of  a  motor  vehicle 
inspection  and  maintenance  (I/M) 
program  in  the  Milwaukee-Racine  and 
Sheboygan  ozone  nonattainment  areas. 
This  revision  included  1993  Wisconsin 
Act  288,  enacted  on  April  13,  1994. 
Wisconsin  Statutes  Sections  110.20, 
144.42,  and  Chapter  341,  Wisconsin 
Administrative  (iode  Chapter  NR  485, 
SIP  narrative,  and  the  State's  Request  for 
Proposal  (RFP)  for  implementation  of 
the  program. 

(i)  Incorporation  bv  reference. 

(A)  1993  Wisconsin  Act  288.  enacted 
on  April  13,  1994. 

(B)  Wisconsin  Statutes,  Sections 
110.20.  144.42,  and  Chapter  341. 
effective  November  1,  1992. 

*         *         *         «         * 

3.  Section  52.2569  is  added  to  read  as 
follows: 

§52.2569    Identification  of  plan-conditional 
approval. 

(a)  Revisions  to  the  plan  identified  in 
§  52.2570  were  submitted  on  the  date 
specified. 
(l)-(3)  (Reserved)  / 

(4)  On  November  15.  1993.  and  July 
28.  1994.  the  Wisconsin  Department  of 
Natural  Resources  (WDNR)  submitted 
enhanced  inspection  and  maintenance 
(I/M)  rules  and  a  Request  for  Proposal 
(RFP)  as  a  revision  to  the  State's  ozone 
State  Implementation  Plan  (SIP).  The 
EPA  conditionally  approved  these  rules 
and  RFP  based  on  the  State's 
commitment  to  amend  its  rules  and  sign 
its  final  I/M  contract  to  address 
deficiencies  noted  in  to  the  final 
conditional  approval.  These  final, 
adopted  rule  amendments  and  final, 
signed  contract  must  be  submitted  to  the 
EPA  within  one  year  of  the  EPA's 
conditional  approval. 


(i)  Inc  orporation  by  referenc:e. 
(A)  Wisconsin  Administrative  Cod(\ 
Chapter  NR  485.  effective  July  1.  1993 
(ii)  Additional  materials. 

(A)  SIP  narrative  plan  titled 
"Wisconsin — Ozone  SIP — Supplement 
to  1992  Inspection  and  Maintenance 
Program  Submittal."  submitted  to  the 
EPA  on  November  15,  1993. 

(B)  RFP.  submitted  along  with  the  SIP 
narrative  on  November  15.  1993. 

(C)  Supplemental  materials, 
submitted  on  July  28, 1994,  in  a  letter 
to  the  EPA. 
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40  CFR  Parts  52  and  81 
[ME-5-1-«684;  A-1-FRL-5 127-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Maine; 
Presque  Isle  Attainment  Plan 

AGENCY:  Environmental  Protec  tion 
Agency  (EPA). 
ACTION:  Final  nile. 


SUMMARY:  The  EPA  is  approving 
revisions  to  the  State  implementation 
plan  (SIP)  submitted  by  the  State  of 
Maine  to  satisfy  certain  federal 
requirements  for  the  Presque  Isle 
nonattainment  area.  The  purpose  of  the 
federal  requirements  is  to  bring  about 
the  attainment  of  the  national  ambient 
air  quality  standard  (N.^.AQS)  for 
particulate  matter  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
10  micrometers  (PMlO).  In  addition. 
EP.\  is  modifying  the  borders  of  the 
Presque  Isle  nonattainment  area  to  more 
closely  contain  the  actual  area  where 
PMlO  concentrations  approach  ambient 
standards.  EP.\  also  is  approving  an 
update  of  Maine's  emergency  episode 
regulation  applicable  statewide.  This 
action  is  being  taken  under  the 
Implementation  Plans  Section  of  the 
Clean  Air  .\ct. 

EFFECTIVE  DATE:  This  rule  will  become 
effective  on  February  13.  1995. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  by  appointment 
during  normal  business  hours  at  the  Air. 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agcncv,  Region  I.  One  Congress  Stret^t. 
10th  floor.  Boston.  MA  02203:  the  Air 
and  Radiation  Docket  and  Information 
Center.  U.S.  Environmental  Protection 
Agency.  401  M  Street.  S.W.,  (LE-131). 
Washington.  DC  20460;  and  the  Bun;au 
of  Air  Quality  Control,  Department  of 
Environmental  Protection.  71  Hospital 
Strf^t.  Augusta.  ME  04333. 
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FOR  FURTHER  NF0RMAT10N  CONTACT: 
Matthew  B.  Cairns,  (617)  565-4982. 
SUPPLEMENTA  RY  INFORMATION:  On  May 
10,  1994  (59  'R  24096-24100),  EPA 
published  a  1  lotice  of  Proposed 
Rulemaking  NPR)  for  the  State  of 
Maine.  The  ^  PR  proposed  approval  of 
Presque  Isle'!  PMlO  attainment  plan 
which  Maine  submitted  as  a  formal  SIP 
revision  on  /  ugust  14,  1991.  This 
submittal  als )  included  a  request  to 
modify  the  b  )rders  of  the  Presque  Isle 
nonattainme  it  area.  In  addition.  Maine 
submitted  re  isions  to  the  emergency 
episode  regu  ations  on  October  22, 
1991.  These   ubmittals  complete  the 
attainment  p  an  for  Presque  Isle  by 
meeting  the  i  pplicabie  requirements- 
which  were  i  hie  to  EPA  by  November 
15.  1991 — to  demonstrate  attainment  of 
the  PMIO  N/  lAQS  by  December  31. 
1994  and  ma  intenance  of  that  standard 
for  three  yea  •$  beyond  that.  These 
requirement:  are  outlined  in  Part  D. 
Subparts  1  ai  id  4  of  the  Act  and 
elaborated  u  )on  in  EPA's  "General 
Preamble  foi  the  Implementation  of 
Title  I  of  the  Clean  Air  Act"  |.see 
generally  57  FR  13498  (April  16.  1992) 
and  57  FR  111070  (April  28.  1992)). 
Specific  requirements  and  the  rationale 
for  EPA's  priiposed  action  are  detailed 
and  explain)  d  in  the  NPR  and  will  not 
be  restated  here.  No  public  comments 
were  receive  d  on  the  NPR.  Interested 
parties  shou  d  consuU  the  NPR,  the 
Technical  S^  ipport  Document  (TSD) 
dated  Januai  y  2,  1994,  or  Maine's 
submission  or  details  on  the  aspects  of 
the  Presque  Isle  SIP. 


Maine's  SIP 
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DEP  has  also  revised  its  Chapter  109 
"Emergency  Episode  Regulation."  The 
regulation  now  contains  the  PMlO  alert, 
warning,  and  emergency  levels  that 
appear  in  EPA's  "Example  Regulations 
for  Prevention  of  Air  Pollution 
Emergency  Episodes"  (Appendix  L  to 
part  51).  The  regulation  continues  to 
apply  statewide  and  with  its  adoption 
DEP  has  met  all  section  110 
requirements  that  currently  apply  to  the 
Presque  Isle  PMlO  nonattainment  area. 

Lastly.  DEP's  submission  includes  a 
request  that  EPA  change  the  present 
borders  of  the  nonattainment  area.  The 
present  nonattainment  area  consists  of 
township  boundaries  enclosing  80 
square  miles.  The  new  area  will 
comprise  a  series  of  streets  bounding  an 
area  of  roughly  0.6  square  miles.  EPA 
believes  it  is  appropriate  because  these 
new  borders  more  closely  contain  the 
actual  area  where  PMlO  concentrations 
approach  ambient  standards. 

Final  Action 

The  EPA  is  approving  the  plan 
revisions  submitted  to  EPA  for  the 
Presque  Isle  nonattainment  area  on 
August  14,  1991.  These  revisions 
include  Part  B  of  a  memorandum  of 
understanding  which  DEP  entered  into 
on  March  11.  1991  with  the  Qty  of 
Presque  Isle  and  the  Maine  Dept  of 
Transportation.  This  MOU  imposes 
RACM.  In  addition  these  revisions  to 
the  SIP  include  an  update  to  Chapter 
109,  "Emergency  Episode  Regulations, " 
effective  and  applicable  statewide  on 
September  16,  1991.  EPA  is  also  altering 
the  boundaries  of  the  Presque  Isle  PMlO 
nonattainment  area,  as  requested  by 
DEP,  to  more  closely  contain  the  actual 
area  where  PMlO  concentrati.ons 
approach  ambient  standards.  Among 
other  things,  the  State  of  Maine  has 
demonstrated  that  the  Presque  Isle 
moderate  PMlO  nonattainment  area  will 
attain  the  PMlO  NAAQS  by  December 
31,  1994  and  maintain  air  quality  levels 
below  the  NAAQS  at  least  until  Januar>' 
1,1998. 

As  noted  in  the  NPR.  contingency 
measures  for  the  Presque  Isle 
nonattainment  area  were  not  due  to  EPA 
until  November  15, 1993.  Maine 
submitted  this  attainment  plan  to  EPA 
on  August  14, 1991  and  contingencj' 
measures  were  not  a  part  of  the 
attainment  plan.  On  June  1,  1994,  Maine 
submitted  to  EPA  a  request  to 
redesignate  Presque  Isle  to  attainment; 
this  redesignation  request  included  the 
contingency  measures  required  both  of 
the  initial  moderate  PMlO 
nonattainment  areas  and  for 
redesignation.  EPA  is  processing  this 
attainment  plan  and  the  recently 
submitted  redesignation  request 


(including  the  contingency  measures)  in 
separate  rulemaking  notices.  EPA  will 
determine  the  adequacy  of  any  such 
submittal  as  appropriate  and  act  on 
those  submittals  in  separate  actions. 

Under  the  Regulatory  Flexibility  Act 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  .small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impo.se  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CA.A 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  USEPA.  427  U.S. 
246,  256-66  (S.Ct.  1976);  42  U.S.C.  7410 
(a)(2). 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4.  1993. 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  notice  will 
inform  the  general  public  of  these 
tables.  On  January'  6.  1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  from 
the  requirement  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  The  U.S.  EPA  has  submitted 
a  request  for  a  permanent  waiver  for 
Table  2  and  Table  3  SIP  revisions.  The 
OMB  has  agreed  to  continue  the  waiver 
until  such  time  as  it  rules  on  U.S.  EPA's 
request.  This  request  continues  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30,  1993. 

Nothing  in  this  action  should  be 
constnied  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 


light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  13. 1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter,  Reporting  and 
recordkeeping  requirements, 

40  CFR  Part  81  ' 

Air  pollution  control.  National  parks. 
Wilderness  areas. 


Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Maine  was  approved  by  the  Director  of  tlio 
Federal  Register  on  July  1 .  1982. 

Dated:  December  4. 1994. 
John  P.  DeVillars, 
negionai  Administrator,  Region  I. 

Parts  52  and  81  of  chapter  I,  title40 
of  the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  74(n-767]q 

Subpart  U— Maine 

2.  Section  52.1020  is  amended  by 
adding  paragraph  (c)(28)  to  read  as 
follows: 

§  52.1020    Identification  of  plan. 

***** 

(c)  *  •  * 

(28)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Maine  Department  of  Environmental 
Protection  oh  August  14  and  October  22. 
1991. 

(i)  Incorporation  by  reference. 

(A)  Letters  from  the  Maine 
Department  of  Environmental  Protection 


dated  August  14  and  October  22. 1991 
submitting  revisions  to  the  Maine  State 
Implementation  Plan. 

(B)  Revisions  to  Chapter  109  of  the 
Maine  Department  of  Environmental 
Protection  Regulations,  "Emergency 
Episode  Regulations."  effective  in  the 
State  of  Maine  on  September  16.  1991. 

(C)  Part  B  of  the  Memorandum  of 
Understanding  which  the  Maine 
Department  of  Environmental  Prolec:tion 
(DEP)  entered  into  (and  effective)  on 
March  11,  1991.  with  the  City  of 
Presque  Isle,  and  the  Maine  Department 
of  Transportation. 

(ii)  Additional  materials. 

(A)  An  attainment  plan  and 
demonstration  which  outlines  Maine's 
control  strategy  for  attainment  of  the 
PMlO  NAAQS  and  implements  and 
meets  RACM  and  R^CT  n-quirenients     . 
for  Presque  Isle. 

(B)  Nonregulatory  portions  of  tin- 
submittal. 

•         •         «         •        * 

3.  In  §52.1031  table  52.1031  is 
amended  by  adding  a  new  citation  to 
entry  "109"  to  read  as  follows: 

§52.1031    EPA-approved  Maine 
regulations. 


Table  52.1031.— EPA-Approved  Rules  and  Regulations 


State  citation  Title/subject 


Date  adopt-       Date  approved  by      Federal  Register        co  ,  r>on 
ed  by  state  EPA  citation  &^.to<;u 


Comments 


109 


Emergency  Epi- 
sode Regula- 
tion. 


8'14/91     Jan.  ^2.  1995 


(Insert  FR  cita- 
tion from  putv- 
lished  date]. 


(c)28 


Revisions  wtiicti  incorpoiate  the 
PMIO  alert,  warning,  and 
emergency  le-/els.  - 


PART  81— [AMENDED] 

1.  The  authority  citation  for  part  81 
<:ontinues  to  read  as  follows: 


.Authority:  42  U.S.C.  7401-70711) 


2.  Section  81.320  is  amended  by 
revising  the  fable  for  "Maine. — PMlO 

Maine— PMIO  Nonattainment  Areas 


Nonattainment  Areas"  to  n-ad  iis 
follows: 


§81.320    Maine. 


Designated  area 

Designation 

Classification 

Date 

Type 

Date 

Type 

Aroostook  County: 

City  of  Presque  Isle  (part)".  That  area  bounded  by  Allen  Street  from  its 
intersection  witti  Main  Street  east  to  Dudley  Street,  Dudley  Street  south 
to  Cedar  Street,  Cedar  Street  west  to  Mam  Street,  Mam  Street  south  to 
Kennedy    Brook,    Kennedy    Brook   northwest   crossing    Presque    Isle 
Stream  to  Coburn  Street.  Coburn  Street  northwest  to  Mechanic  Street. 
Mechanic  Street  west  to  Judd  Street,  Judd  Street  northeast  to  State 
Street,  State  iStreet  northwest  to  School  Street.  School  Street  northeast 
to  Park  Street,  Park  Street  east  to  Main  Street. 

11.15/90 

Nonattainment 

IT  15 -90 

Moderate 

JMI 


2888  I'ederal  Register  /  Vol.  60.  No.  8  /  Thursday,  January  12,  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  8  /  Thursday.  January  12.  1995  /  Rules  and  Regulations         2889 


Maine— PM10  Nonattainment  Areas— Continued 


Designated  area 


Rest  of  Slate. 


Designation 


Date 


11/15/90 


Type 


Unciassifiabie 


Classification 


Date 


Type 


MlTj7defin4onof  the  nonattainment  area  redefines  its  Iwrders  from  ttie  entire  City  of  Presque  Isle  to  this  area  of  0.6  square  miles  which  cir 
cumscribe  the  .area  of  high  emission  densities  and  ambient  PMIO  levels.  (January  12,  1995  and  FR  citation  from  published  date.) 
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DEPARTMEHT  OF  DEFENSE 

48  CFR  Partfe  206  and  237 

Defense  Federal  Acquisition 
Regulation  Supplement;  Personal 
Service  Con|tracts 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Intel  im  rule  with  request  for 
public  comments. 


Tlie 


[the 


SUMIMARY 

Procuremen 
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SUPPLEMENTARY  INFORMATION: 

A.  Backgroi  nd 

Section  7 
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of  the  National  Defense 
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rsonnl  service  contracts 
.C.  1091  to  provide  the 
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services  of  clinical  counselors,  family 
advocacy  program  staff,  and  victim's 
services  representatives. 

B.  Regulatory  Flexibility  Act 

The  interim  rule  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq. 
because  it  may,  to  the  extent  such 
authority  is  exercised  by  the  Secretary 
of  Defense,  reduce  competitive 
participation  by  any  entities,  large  or 
small,  which  perform,  or  are  interested 
in  performing,  personal  service 
contracts  under  10  U.S.C.  1091  to  carry 
out  health  care  responsibilities.  Using 
these  procedures  for  selecting  sources 
for  health  care  services,  business 
entities  other  than  individuals  are  not 
solicited  and  cannot  receive  contract 
awards.  A  copy  of  the  Initial  Regulatory 
Flexibility  Analysis  has  been  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration.  A  copy 
of  the  Initial  Regulatory  Flexibility 
Analysis  may  be  obtained  from  Ms. 
Linda  S.  Holcombe. 
PDUSD(A&T)DP(DAR),  IMD  3D139, 
3062  Defense  Pentagon.  Washington.  DC 
20301-3062.  The  interim  rule  applies  to 
both  large  and  small  businesses. 
Comments  are  invited  from  small 
busine.sses  and  other  interested  parties. 
Comments  from  small  entities  will  be 
considered  in  accordance  with  5  U.S.C. 
610.  Such  comments  must  be  submitted 
separately  and  cite  DFARS  Case  94- 
D302  in  all  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  interim  rule  does 
not  impose  reporting  or  recordkeeping 
requirements  which  require  the 
approval  of  0MB  under  44  U.S.C.  3501 
et  seq. 

List  of  Subjects  in  48  CFR  Farts  206  and 
237 

Government  procurement. 
Claudia  L.  Naugle. 

Deputy  Director.  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Parts  206  and  237 
are  amended  to  read  as  follows: 


1.  The  authority  citation  for  48  CFR 
Parts  206  and  237  continues  to  read  as 
follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  206— COMPETtTION 
REQUIREMENTS 

2.  A  new  subpart  206.1  is  added  to 
read  as  follows: 

Subpart  206.1— Full  and  Open  Competition 

Sec. 

206.102     Use  of  competitive  procedures. 

Subpart  206.1— Full  and  Open 
Competition 

206. 1 02    U  se  of  competitive  procedures. 

(d)  Other  competitive  procedures. 
The  procedures  in  237.104(b)(ii)  are 
competitive  procedures. 

PART  237— SERVICE  CONTRACTING 

3.  Section  237.104  is  aimended  by 
revising  paragraph  (b)(ii)  to  read  as 
follows: 

237.104    Personal  services  contracts. 

(b)(i)*   •   * 

(ii)  Personal  service  contracts  for 
health  care  are  authorized  by  10  U.S.C. 
1091. 

(A)  This  authority  may  be  used  to 
acquire — 

(J)  Direct  health  care  services 
provided  in  medical  treatment  facilities, 
and 

(2)  Services  of  clinical  counselors, 
family  advocacy  program  staff,  and 
victim's  services  representatives  to 
members  of  the  Armed  Forces  and 
covered  beneficiaries  who  require  such 
services,  provided  in  medical  treataiei.t 
facilities  or  elsewhere.  Persons  with 
whom  a  personal  services  contract  may 
be  entered  into  under  this  authority 
include  clinical  social  workers, 
psychologists,  psychiatrists,  and  other 
comparable  professionals  who  have 
advanced  degrees  in  counseling  or 
related  academic  disciplines  and  who 
meet  all  requirements  for  State  licensure 
and  board  certification  requirements,  if 
any,  within  their  fields  of  specialization. 

(B)  Sources  for  personal  service 
contracts  with  individuals  under  the 
authorilv  of  10  U.S.C.  1091  shall  be 


selected  through  the  procedures  in  this 
section.  These  procedures  do  not  apply 
to  contracts  awarded  to  business  entities 
other  than  individuals.  Selections  made 
using  the  procedures  in  this  section  are 
competitive  (see  206.102(d)). 

(C)  Approval  requirements  for — 

(1)  Direct  health  care  personal  service 
contracts  (see  237.104(b)(ii)(A)(3))  and  a 
pay  cap  are  in  DoDI  6025.5.  Personal 
Services  Contracting  Authority  for 
Direct  Health  Care  Providers.  Requests 
to  enter  into  a  personal  service  contract 
for  direct  health  care  services  must  be 
approved  by  the  commander  of  the 
medical/dental  treatment  facility  where 
the  services  will  be  performed. 

(2)  Services  of  clinical  counselors, 
family  advocacy  program  staff,  and 
victim's  services  representatives  (see 
237.104(b)(ii)(A)(2)).  shall  be  in 
accordance  with  agency  procedures. 

(D)  The  contracting  officer  must 
ensure  that  the  requiring  activity 
provides  a  copy  of  the  approval  with  the 
purchase  request. 

(E)  The  contracting  officer  must 
provide  adequate  advance  notice  of 
contracting  opportunities  to  individuals 
residing  in  the  area  of  the  facility.  The 
notice  must  include  the  qualification 
criteria  against  which  individuals 
responding  will  be  evaluated.  The 
contracting  officer  shall  solicit 
applicants  through  at  least  one  local 
publication  which  serves  the  area  of  the 
facility.  Acquisitions  under  this  section 
for  personal  service  contracts  are 
exempt  from  the  posting  and  synopsis 
requirements  of  FAR  Part  5. 

(F)  The  contracting  officer  shall 
provide  the  qualifications  of  individuals 
responding  to  the  notice  to  the 
commander  of  the  facility  for  evaluation 
and  ranking  in  accordance  with  agency 
procedures.  Individuals  must  be 
considered  solely  on  the  basis  of  the 
professional  qualifications  established 
for  the  particular  personal  services 
being  acquired  and  the  Government's 
estimate  of  reasonable  rates,  fees,  or 
other  costs.  The  commander  of  the 
facility  shall  provide  the  contracting 
officer  with  rationale  for  the  ranking  of 
individuals,  consistent  with  the 
required  qualifications. 

(G)  Upon  receipt  from  the  facility  of 
the  ranked  fisting  of  applicants,  the 
contracting  officer  shall  either — 

(1)  Enter  into  negotiations  with  the 
highest  ranked  applicant.  If  a  mutually 
satisfactory  contract  cannot  be 
negotiated,  the  contracting  officer  shall 
terminate  negotiations  with  the  highest 
ranked  applicant  and  enter  into 
negotiations  with  the  next  highest. 

(2)  Enter  into  negotiations  with  all 
qualified  applicants  and  select  on  the 


basis  of  quahfications  and  rates,  fees,  or 
other  costs. 

(H)  In  the  event  only  one  individual 
responds  to  an  advertised  requirement, 
the  contracting  officer  is  authorized  to 
negotiate  the  contract  award.  In  this 
case,  the  individual  must  still  meet  the 
minimum  qualifications  of  the 
requirement  and  the  contracting  officer 
must  be  able  to  make  a  determination 
that  the  price  is  fair  and  reasonable. 

(I)  If  a  fair  and  reasonable  price 
cannot  be  obtained  from  a  qualified 
individual,  the  requirement  should  be 
canceled  and  acquired  using  procedures 
other  than  those  set  forth  in  this  section. 
•        *        *        •        • 
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BILLING  CODE  SOOO-04-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Part  1 

[GST  Docket  No.  1;  Amdt.  265] 

Organization  and  Delegation  of  Powers 
and  Duties  Delegations  to  the  Director 
of  the  Departmental  Office  of  Civil 
Rights 

AGENCY:  Office  of  the  Secretar>'.  DOT. 
ACTION:  Final  nile. 

SUMMARY:  This  document  contains  a 
delegation  of  authority  to  the  Director  of 
the  Departmental  Office  of  Civil  Rights 
(EXXTR)  to  conduct  all  stages  of  the 
Department's  formal  internal 
discrimination  complaint  process  and  to 
provide  policy  guidance  concerning  the 
implementation  and  enforcement  of  all 
civil  rights  laws,  regulations  and 
executive  orders  for  which  the 
Department  of  Transportation  (DOT  or 
the  Department)  is  responsible.  This 
document  also  amends  the  delegation  of 
authority  to  DOT  Administrators 
relating  to  internal  civil  rights  functions 
since,  with  the  exception  of  certain 
responsibilities  related  to  the  resolution 
of  informal  complaints  of 
discrimination  within  DOT  operating 
administrations,  these  functions  are 
being  transferred  to  the  Director  of 
DOCR.  There  are  no  substantive  changes 
to  the  DOCR's  functions  with  respect  to 
the  Department's  external  civil  rights 
programs.  The  language  changes  dealing 
with  external  programs  are  only 
designed  to  more  clearly  state  existing 
authority  and  practice. 

EFFECTIVE  DATE:  This  rule  becomes 
effective  on  January  12,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  J.  Rosen.  Office  of  the  Assistant 


General  Counsel  for  Environmental. 
Civil  Rights  and  General  Law  at  (202) 
366-9167  or  Steven  B.  Farbman.  Office 
of  the  Assistant  General  Counsel  for 
Regulation  and  Enforcement  at  (202) 
366-9306,  Department  of 
Transportation,  400  7th  Street  SW., 
Washington.  DC  20590. 

SUPPLEMENTARY  INFORMATION:  Consistent 
with  a  provision  in  the  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act.  1995,  Public  Law 
103-331.  the  Secretarv-  of 
Transportation  approved  the 
consolidation  of  internal  civil  rights 
functions  within  the  Department.  Under 
the  consolidation  plan,  all  functions 
relating  to  the  processing  of  formal 
administrative  complaints  of 
employment  discrimination  filed  bv 
Department  employees  and  applicants 
for  federal  employment  with  the 
Department  are  assigned  to  the  DOCR. 
Thus,  it  is  necessarv'  to  amend  the 
relevant  parts  of  the  CFR  to  reflect  these 
new  authorities. 

49  CFR  Part  1  describes  the 
organization  of  DOT  and  provides  for 
the  performance  of  duties  imposed 
upon,  and  the  exercise  of  powers  vested 
in,  the  Secretary  of  Transportation  by 
law.  Section  1.23  describes  the  spheres 
of  primary  responsibility  within  DOT 
and  is  being  revised  to  reflect  the  new 
responsibilities  assigned  to  the  DOCR 
and  to  clarify  the  DC)CRs  existing 
responsibilities.  Amended  section  1.23 
states  that  the  DOCR  is  responsible  for 
conducting  all  stages  of  the  formal 
internal  discrimination  complaint 
process.  In  addition,  the  DOCR  is 
responsible  for  providing  policy 
guidance  within  the  Department 
concerning  the  implementation  and 
enforcement  of  all  civil  rights  laws, 
regulations  and  executive  ord-rs  for         1 
which  the  Department  is  respoiiMble,       i 
and  for  reviewing  and  evaluating  the 
civil  rights  programs  of  the 
Department's  operating  administra- 
tions (OAs).  Finally,  amended  section 
1.23  states  that  the  Director  of  the  DOCR 
serves  as  the  Department's  Equal 
Employment  Opportunity  Officer  and 
Title  VI  Coordinator. 

Currently,  section  1.45(a)(10) 
delegates  authority  to  the 
Administrato!^  of  the  DOT  operating 
administrations  to  accept  or  reject 
internal  complaints  of  discrimination  by 
their  respective  employees  and 
applicants  for  employment  on  the  basis 
of  race,  color,  religion,  sex.  national 
origin,  or  age  arising  within  their 
organizations.  Under  the  consolidation, 
the  OAs  (including  the  Coast  Guard) 
will  retain  responsibility  for  resolving 
informal  complaints  of  discrimination 
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arising  with  n  their  organizations  as 
well  as  for  d  iveloping  and 
implementing  affirmative  action  and 
diversity  plans  within  their 
organizations,  but  will  no  longer  be 
involved  oni:e  a  complaint  reaches  the 
formal  process.  Each  Administrator  and 
the  Assistan  Secretary  for 
Administrat  on.  in  the  case  of  the  Office 
of  the  Secrel  ary,  retains  his/her  e.xisting 
responsibilii  ies  for  appointing  Equal 
Opportunity  Counselors  within  his/her 
organization  and  assuring  that  the  Equal 
Opportunity  Counseling  program  is 
carried  out  i  i  an  effective  manner.  This 
paragraph  is  amended  to  reflect  the 
OA's  revise(  responsibilities.  OAs  will 
also  retain  tleir  current  responsibility 
for  represen  ing  management  during  the 
various  stag's  of  the  fonnal  interna! 
complaint  p-ocess.  Similarly,  language 
has  been  adi  led  to  section  1.54 
delegating  a  ithority  to  Se<:retarial 
Officers  (inc  luding  the  Inspector 
General)  to  lesolve  informal  complaints 
of  discriminjtion  arising  within  their 
respective  o  'ganizations  and  develop 
and  implem  ?nt  affirmative  action  and 
diversity  ph  ns  within  their  respective 
organizations. 

Section  t.  59  currently  delegates 
authority  to  the  Assistant  Secretary  for 
Administrat  on  to  carry  out  a  number  of 
civil  rights  r  ?sponsibililies.  These 
authorities  £  re:  development  and 
implementa  ion  of  an  affirmative  action 
plan  in  the  ( )ffice  of  the  Secretary  to 
assure  equa  employment  opportunity 
(sedion  1.5<i(b)(2));  reviewing  proposals 
of  the  Office  of  the  Secretary  for  each 
new  appoin  ment  or  transfer  to  assure 
compliance  with  the  Action  Plan  for 
Equal  Oppo  lunity  for  the  Office  of  the 
Secretary  (section  1.59(b)(5)(ii));  and 
acceptance  )r  rejection  of  internal 
complaints  )f  discrimination  on  the 
basis  of  ra(  f .  color,  religion,  sex. 
national  ori  ;in,  or  age  arising  within  or 
relating  to  t  le  Office  of  the  Se<:retary 
(.section  1.5'  l(j)).  Since,  as  descril)ed 
above,  this  i  ulemaking  delegates 
authority  to  each  Secretarial  Officer  to 
develop  anc  implement  affirmative 
action  and  <  iversity  plans  within  their 
respective  organizations,  se<;tions 
1.59(b)(2)  and  1.59(b)(5)(ii)  are  no  longer 
needed  and  these  delegations  are  hereby 
withdrawn.  Similarly,  as  described 
above,  DOC  ?  is  now  responsible  for 
conducting  ill  stages  of  the  formal 
internal  cor  iplaint  process,  the 
delegation  ta  the  Assistant  Secretary  for 
Administra  ion  concerning  the 
acceptance  Dr  rejection  of  internal 
complaints  Df  discrimination  is  hereby 
revoked. 

This  rulei  iiaking  adds  new  section 
1.70  to  49  C  FT?  Part  1.  delegating  to  the 
Director  of  1  he  DOCR  the  authoritv  to 
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conduci  all  stages  of  the  Department's 
formal  internal  discrimination 
complaint  process  and  confimiing  the 
DOCK'S  long-standing  responsibility  to 
provide  policy  guidance  concerning  the 
implementation  and  enforcement  of  ail 
civil  rights  laws,  regulations  and 
executive  orders  for  whi<:h  the 
Department  is  responsible,  to  otherwise 
perform  activities  to  ensure  compliance 
with  external  civil  rights  programs,  and 
to  review  and  evaluate  their 
implementation. 

The  Department's  external  civil  rights 
programs  are  largely  carried  out  by  the 
operating  admini.strations,  under  the 
general  policy  guidance  of  the  DOCR. 
Also,  the  Departmental  Office  of  Small 
and  Disadvantaged  Business  Utilization 
provides  primary  policy  dire«:tion  for 
the  Department's  minority  and 
disadvantaged  business  enterprise  (DBE) 
program.  Thus,  this  rule  emphasizes 
that  the  DOCR  is  to  work  <,ooperatively 
w  ith  the  OAs  and  other  Department 
components  in  developing  guidance  and 
otherwise  carrying  out  its 
responsibilities  for  these  external  civil 
rights  programs  in  accordance  with 
statutes,  regulations,  and  executive 
orders  of  general  applicability  and  DOT- 
specific  statutes  administered  by  these 
organizations. 

1  he  applicable  laws  ( ovun^ri  by  the 
delegation  to  the  DOCR  are  numerous 
and  are  listed  in  the  delegation.  In 
addition  to  well  recognized  civil  rights 
laws  such  as  Titles  VI  and  VII  of  the 
Civil  Rights  Act  of  1964.  as  amended, 
the  delegation  covers  siu.h  laws  as  the 
Alcohol,  Drug  Abuse  and  Mental  Health 
Administration  Reorganization  Act,  42 
U.S.C.  290dd(b),  which  provides  that  no 
person  is  to  be  denied  or  deprived  of 
Federal  civilian  employment  or  a 
Federal  professional  or  other  license  or 
right  solely  on  the  grounds  of  prior 
substance  abuse,  except  as  otherwise 
provided;  the  Equal  Pay  Act  of  196.1. 
which  prohibits  employers  with 
employees  subject  to  the  Fair  Labor 
Standards  Act  from  dismminating 
against  these  employees  on  the  basis  of 
sex  in  the  payment  of  wages;  The 
Department  of  Transportation  Coast 
Guard  Military  Justice  Manual.  CG-488, 
Part  700-9,  which  authorizes  members 
of  the  Coast  Guard  to  file  EEO 
complaints  of  discrimination:  and  the 
Federal  Property  and  Administrative 
Services  Act  of  1949,  40  I'.S.C.  471  and 
476,  which  provide  that  no  individual 
shall  be  subjected  to  sexual 
discrimination  under  any  program  or 
activity  receiving  Federal  funds  under 
the  Act. 

The  delegation  also  covers  the 
following  DOT-specific  statutes  w  hi«;h 
are  administered  bv  the  OAs.  While  the 


OAs  will  continue  to  administer  their 
n;spective  statutes,  including  authorities  ' 
specifically  delegated  to  Administrators 
pursuant  to  regulation  or  DOT  Order, 
the  DOCR  retains  its  long-standing 
authority  to  provide  policy  guidant;e  to 
the  OAs  concerning  the  implementation 
and  enforcement  of  these  statutes  and  to 
review  and  evaluate  the  OAs'  programs 
under  these  statutes:  49  U.S.C.  4711.1 
and  47123  (formerly  section  SO.'ilf), 
all(a)(17).  and  520  of  the  Airport  atul 
Airway  Improvement  Act  of  19H2.  ns 
amended),  which  concern 
nondiscrimination  and  minority  and 
DBE  participation  in  projects  funded 
under  chapter  471  of  title  49,  United 
States  Code:  49  U.S.C.  47107(e) 
(formerly  sections  511(a)(17)  and  511(h) 
of  the  Airport  and  Airway  Impro\en)tM)t 
Act  of  1982,  as  amended),  which 
concerns  DBE  participation  in  airport 
concessions  pursuant  to  an  agreement 
with  a  sponsor  that  has  received  a  grant 
for  airport  development  under  chapter 
471  of  title  49,  United  States  Code:  49 
U.S.C.  41705  (formerly  the  Air  Carrier 
Access  Act  of  1986,  as  amended),  whi(  ti 
prohibits  discrimination  by  an  air 
carrier  against  any  otherwise  qualified 
handicapped  individual  by  reason  of 
such  handicap;  49  U.S.C.  5310  (formerlv 
section  16  of  the  Federal  Transit  Act.  as 
amended),  which  concerns  planning 
and  design  of  mass  transportation 
facilities  to  meet  special  needs  of 
elderly  persons  and  persons  with 
disabilities:  49  U.S.C.  5332  (formerly 
section  19  of  the  Federal  Transit  At  t.  as 
amended).  whif:h  concerns 
nondiscrimination  in  programs  or 
activities  receiving  financial  assistant  •• 
under  chapter  53  of  title  49,  United 
States  Code;  the  Federal-Aid  Highwa\ 
Act,  as  amended.  23  U.S.C.  140  and  324. 
which  concern  nondiscrimination  in 
Federally  fiuuled  highway  programs:  llu- 
Highwav  Safety  Act  of  1966.  as 
amended,  23  U.S.C.  402(b)(1)(D).  whii  h 
concerns  access  for  physically 
handicapped  persons  at  pedestrian 
crosswalks  in  state  highway  safety 
programs;  49  U.S.C.  306.  which 
prohibits  discrimination  under  any 
program,  project  or  activity  receiving 
financial  assistance  under  certain 
provisions  of  the  Regional  Rail 
Reorganization  Act  of  1973  or  \\w 
Railroad  Revitalization  and  Regulator) 
Reform  Act  of  1976:  and  the  Intermod.il 
Surface  Transportation  Effii;ien(.v  Art  of 
1991,  Pub.  L.  102-240.  105  Stat.  191't. 
section  1003,  which  authorizes  the  DHJ-; 
program  for  surface  transportation 
programs. 

Since  this  rule  relates  to  departmeiil.il 
management,  organization.  pro<  edure. 
and  practice,  notice  and  public 


comment  are  unnecessary.  For  the  same 
reason,  good  cause  exists  for  not 
publishing  this  rule  at  least  30  days 
before  its  effective  date,  as  is  ordinarily 
required  by  5  U.S.C.  553(d).  Therefore^ 
this  rule  is  effective  on  the  date  of  its 
publication. 

List  of  Subjects  in  49  CFR  Part  1 

Authority  delegations  (Government 
agencies)  Organization  and  functions 
(Government  agencies). 

In  consideration  of  the  foregoing,  and 
under  the  authoritv  of  49  U.S.C.  322, 
Part  1  of  Title  49  Code  of  Federal 
Regulations  is  amended  as  follows; 


PART  1— [AMENDED] 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authoritv:  49  U.S.C.  322;  Pub.  L.  101-552; 
ZH  D.S.C.  2672;  31  U.S.C.  3711(a)(2).  ^ 

2.  49  CFR  Subtitle  A  is  amended  as 
follows: 

a.  Section  1.23  is  amended  by  revising 
paragraph  (1)  to  read  as  follows: 

§  1.23    Sptwres  of  primary  responsibility. 

(1)  Departmental  Office  of  Civil  Rights. 
The  Director  of  the  Ctepartmental  Office 
of  Civil  Rights  serves  as  the 
Department's  Equal  Employment 
Opportunity  (EEO)  Officer  and  Title  VI 
Coordinator.  The  Director  also  serves  as 
principal  advisor  to  the  Secretary  and 
the  Deputy  Secretary  on  the  civil  rights 
and  nondiscrimination  statutes, 
regulations,  and  executive  orders 
applicable  to  the  Department,  including 
titles  VI  and  VII  of  the  Civil  Rights  Act 
of  1964,  as  amended,  the  Age 
Discrimination  in  Employment  Art  of 
1967.  as  amended,  the  Age 
Discrimination  Act  of  1975.  ns 
amended,  section  504  of  the 
Rehabilitation  Act  of  1973.  as  amended, 
the  Americans  with  Disabilities  Act  of 
1990,  and  the  Equal  Pay  Act  of  1963. 
The  Office  of  Civil  Rights  also  provides 
policy  guidance  to  the  operating 
admini.strations  and  Secretarial  officers 
on  these  matters.  Also,  the  Office 
periodically  reviews  and  evaluates  the 
civil  rights  programs  of  the  operating 
administrations  to  ensure  that  recipients 
of  DOT  funds  meet  applicable  Federal 
civil  rights  requirements. 
*        *        *        ft        « 

b.  Section  1.45  is  amended  by  revising 
paragraph  (a)(10)  to  read  as  follows: 

§  1.45    Delegations  to  all  Administrators. 

(a)*    •    • 

(10)  Exercise  the  authoritv  of  the 
Secretary  to  resolve  informal  allegations 
of  discrimination  arising  in  or  relating 
to  their  respective  organizations  through 


Equal  Employment  Opportunity 
counseling  or  the  Alternative  Dispute 
Resolution  process  and  to  develop  and 
implement  affirmative  action  and 
diversity  plans  within  their  respective 
organizations.  With  regard  to  external 
civil  rights  programs,  each 
Administrator  exercises  authority 
pursuant  to  statutes,  regulations, 
executive  orders,  or  delegations  in 
subpart  C  of  this  Part  to  carry  out  these 
programs,  under  the  general  policy 
gsi^lance  of  the  Director  of  the 
Departmental  Office  of  Civil  Rights, 
including  conducting  compliance 
reviews  and  other  activities  relating  to 
the  enforcement  of  these  statutes, 
regulations,  and  executive  orders. 


c.  Section  1.54  is  amended  by  adding 
a  new  paragraph  (b)(ll)  to  read  as 
follows: 

§  1.54    Delegations  to  all  Secretarial 
Officers. 


(b)*   *   • 

(11)  E.xercise  the  authority  of  the 
Secretary  to  resolve  informal  allegations 
of  discrimination  arising  in  or  relating 
to  their  respective  organizations  through 
Equal  Employment  Opportunity 
coun.seling  or  the  Alternative  Dispute 
Re.solution  process  and  to  develop  and 
implement  affirmative  action  and 
diversity  plans  within  their  respective 
organizations. 

d.  Section  1.59  is  amended  as  follows- 

1.  Paragraph  (b)(2)  is  removed  and 
paragraphs  (b)  (3)  through  (9)  are 
redesignateH  as  paragraphs  (b)  (2) 
through  (8)  respectively. 

2.  Redesignated  paragraph  (b)(4)(ii)  is 
removed  and  reserved. 

3.  Paragraph  (j)  is  removed  and 
paragraph  (k)  through  (q)  are 
redesignated  as  (j)  tlirough  (p). 
respectively. 

e.  A  new  §  1.70  is  added  to  read  as 
follows: 

§  1 .70    Delegations  to  ttie  Director  of  the 
Departmental  Office  of  Civil  Rights. 

The  Director  of  the  Departmental 
Offic  e  of  Civil  Rights  is  delegated 
authority  to  conduct  all  stages  of  the 
formal  internal  discrimination 
complaint  proce.ss  (including  the 
acceptance  or  rejection  of  complaints); 
to  provide  policy  guidance  to  the 
operating  administrations  and 
Secretarial  officers  concerning  the 
implementation  and  enforcement  of  all 
civil  rights  laws,  regulations  and 
executive  orders  for  which  the 
Dejjartment  is  responsible;  to  otherwise 
perform  activities  to  ensure  con\j)liance 
with  external  civil  rights  programs:  and 
to  review  and  evaluate  the  operating 


administrations'  enforcement  of  these 
authorities. 
These  authorities  include: 

(a)  .Title  VII  of  the  Civil  Rights  Act  of 
1964.  as  amended,  42  U.S.C.  2000e  et 
seq. 

(b)  Title  VI  of  the  Civil  Rights  Act  of 
1964.  as  amended.  42  U.S.C.  2000d  et 
seq. 

(c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended.  29  U.S.C.  794 
and  794a. 

(d)  Section  501  of  the  Rehabilitation 
.■\ct  of  1973.  as  amended.  29  U.S.C.  791. 

(e)  Age  Discrimination  in 
Emplovment  Act  of  1967.  as  amended. 
29  U.S.C.  621  etseq. 

(0  Age  Discrimination  Act  of  1975.  ov 
amended.  42  U.S.C.  6101. 

(g)  Americans  with  Disabilities  Act  of 
1990,  Pub.  L.  No.  101-336.  104  Stat.  327 
(1990)  (codified  at  42  U.S.C.  12101- 
121213). 

(h)  Equal  Pay  Art  of  1963  (enacted  as 
section  6(d)  of  the  Fair  Labor  Standards 
Act  of  1938.  29  U.S.C.  206(d)). 

(i)  Alcohol.  Drug  Abuse,  and  Mental 
Health  Administration  Reorganization 
Ac;t.  42  U.S.C.  290dd(b). 

(j)  29  CFR  Parts  1600  through  1691 
(Equal  Employment  Opportunity 
Commission  Regulations). 

(k)  Department  of  Transportation 
Coast  Guard  Military  Justice  Manual. 
CG-488.  Part  700-9'(Civil  Rights 
Complaints). 

(1)  Title  VIII  of  the  Civil  Rights  Act  of 
1968.  as  amended.  42  U.S.C.  3601  et 
seq.  (fair  housing  provisions). 

(m)  The  Federal  Property  and 
Administrative  Services  Act  of  1949,  40 
U.S.C.  476. 

(n)  Title  IX  of  the  Education 
.\mendments  Ait  of  1972.  20  U.S.C. 
1681. 

(0)  Executive  Order  No.  12898. 
Federal  Actions  To  Address 
Environmental  justice  in  Minority 
Populations  and  Low-Income 
Populations.  (In  coordination  with  the 
Assistant  Secretary  for  Transportation 
Policy.) 

(p)'49  use.  47113.  47107.  ;>'ni  47123 
(formerly  sections  50.")(tl.  511lJ)!l7).  and 
520  of  the  .\irport  and  .\invav 
Improvement  Act  of  1982.  as  amended] 

(q)  49  U.S.C.  41705  (formerly  the  Air 
Carrier  Access  Act  of  1986.  as 
amended). 

(r)  The  Federal-Aid  Highwav  Act.  as 
amended.  23  U.S.C.  140  and  .324. 

(s)  49  U.S.C.  306. 

(1)  49  U.S.C.  5310.  5332  (formerly 
sections  16  and  19  of  the  Federal  transit 
.■\ct.  as  amended). 

(u)  The  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991. 
Pub.  L.  102-240.  105  Stat.  1919.  section 
1003. 
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(v)  The  H  ghway  Safety  Act  of  1966. 
ns  amendec .  23  U.S.C.  402(h)(1)(D). 
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SUPPLEMENTARY  INFORMATION: 
I.  Background 

Standard  No.  121,  Air  Bnikf  Systems. 
specifies  performance  requirements 
applicable  to  vehicles  equipped  with  air 
brakes.  The  Standard  also  requires  air- 
braked  vehicles  to  be  equipped  with 
various  types  of  equipment,  including 
an  air  f:ompres.sor,  reservoirs,  and  a 
prt!ssure  gauge.  (See  section  S.5.1) 
Standard  No.  121  does  not  specify  the 
length  of  stroke  of  brake  chambers,  but 
it  establishes  a  ratio  between  the  volume 
of  the  service  reservoirs  and  the  volume 
of  the  brake  chambers.  The  reservoirs 
.store  energy,  in  the  form  of  air  at  high 
pressure  that  is  used  to  apply  the 
vehicle's  brakes.  Without  sut  h 
reservoirs,  the  vehicle's  aii  compressor 
i:ould  not  maintain  adequate  brake 
system  pressun;  during  successive  rapid 
brake  applications.  The  effect  of  this 
ratio  is  that  if  the  brake  chamber  .stroke 
is  lengthened.  Ilieref)y  increasing  its 
volume,  it  may  be  necessary  to  enlarge 
the  service  reservoirs. 

With  respect  to  trucks  aiui  buses. 
.Section  S.T.I. 2.1  currently  specifies  that 

Tfie  rnmhined  vdlumc  oi  all  sen  i(  r 
restrrvoirs  and  supply  resfrvciirs  shall  l«'  at 
least  12  tinifs  th»!  conihineil  viiiiimi-ii)  ail 
strvico  bnike  (  hamlM'rs  <il  tnaxiimii))  tr.ivfl  nl 
pistniis  or  iii;iphr.ij;ms.  H<>\vi*\«'r.  tlii- 
resiTMiirs  f)n  tiie  tnirk  piiition  nl  iin  iii;l(> 
triinsportiT  npi-(i  luil  tiieiM  this  reqiiircmeni 

.Similarly,  with  respect  to  trailers, 
section  S.T.2.1.1  sp(»(.ifies 

The  total  Vdlumc  of  rai  ll  wTVn  t-  lesiTVoir 
shiill  fie  at  least  eight  timi-s  the  i  imihiniil 
vohi'me  (if  all  sen  id"  hraki;  (  hamlM-r"- 
-,iTvi(.(!ii  hv  that  reservoir  at  the  inaxiiinini 
travel  of  the  pistons  or  (liaplira.i;ms  of  IIiom- 
si>rvi(  e  brakn  (  hariihcrs.  However,  the 
resi-rvoirs  on  a  tn^avv  hauler  traih'r  ami  on 
ihr  trailer  portion  of  an  auto  tr.u)s|x»rti'i  iic<-(i 
not  meet  the  ri"f|iiirements  s]-m'i  ilieti  in 
S.'i.^.l.l. 

These  provisions  were  intended  lo 
ensure  that  a  vehicle's  tiraking  s\s1em 
has  sufficient  compressed  .lir  lo  prov  ide 
.idiHjuate  brak(!  pressure  after  a  number 
of  firake  aiiplications. 

Rnike  chambers  with  longer  strokes 
are  commonly  known  as  "long-stroke" 
chanihers.  in  rt^fert^nce  to  the  longer 
piston  or  pushrod  travel  that  they 
riKpiire.  Rt^ports  '  by  NHTSA  and  the 
National  Transportation  Safely  Board 
(NTSH)  have  indicated  thai  long  .stroke 
(  hambers  can  help  impro\  e  brake 
adjustment  on  heavy  vehicles.  However. 
the  reports  also  note  that  the  reservoir 
re(piirements  in  Standard  No.  121 


•4). 


'  ,'t'if(.;;ii)/i(  Sl(i<  k  .V-.'/tJNfc.v  /•//  Urnx  Vrlm  U 
MnU/'.Srstims.  libni.irv  I'MM.  DOT  ll.s'724.  .mj 
!•:■!•  Niiliiin.i!  Triir.sixirl.it.'on  .S..<iri\  llij,Trii  llf^ny 
V-hiilr  MHinikr  I'lrfomi.ni.f',  VMil.  l>H!'i;-«»)-lltli. 
M.SH',S.S-'»L"IM 


would  necessitate  much  larger 
reservoirs  when  long-stroke  chambers 
are  used.  Thus,  while  the  current 
requirements  do  not  prohibit  long-stroke 
chambers,  the  rtKjuirements  for  reservoir 
size  significantly  discourage  their  use 

11.  Petition 

On  March  17,  1092,  the  American 
Trucking  A.ssociations  (ATA)  petitioned 
the  agency  to  amend  the  reservoir 
requirements  in  Standard  No.  121  to 
facilitate  the  installation  of  long-stroke 
chambers.  With  respect  to  Inicks,  buses, 
and  trailers  equipped  with  long-stroke 
(hambers.  .•\'r.'\  rt-commended  that  ti;e 
combined  volume  of  all  the  reservoirs 
be  based  on  tfui  "rated  volume"  of  the 
service  brake  chambers,  rather  than  on 
the  volume  of  the  chambers  at  the 
maxinunn  travel  of  the  piston,  rhe 
"rated  volume"  of  each  brake  chamber 
wouldbe  d(;ternuned  pursuant  to  a  table 
of  specifitid  values  ac(  ortiing  tojlie  area 
of  the  brake  diaphragm  and  the  length 
of  the  stroke.  In  other  words,  under 
ATA's  recomrii(;nded  amendment,  if  a 
"type  30"  brake  (.hamber  (with  a 
diaphragm  of  approximately  30  s()ii.uc 
incfwis)  had  a  hill  stroke  of  at  least  2..')!) 
inches,  then  the  rated  volume  of  the 
brake  cliainfier  would  have  to  be  at  least 
84  cubi(  inches.  Asa  pratiical  matter, 
the  use  of  long  .stroke  chambers  should 
have  a  minimal  effe(  t  on  reservoir 
capacity.  J'or  other  types  of  brake 
chambers  luit  presente<l  on  the  talile.  the 
rated  volume  would  be  the  volume  of 
the  brake  chamber  at  maximum  tnivel  ol 
the  brake  pistons  or  puslirods. 

hi  sujijiort  of  its  petition,  AT.\  argued 
that  maimtacturers  would  have  to  in(  iir 
unn(M:essary  co.sts  assoi  ia!(Hl  vvilh 
increasing  the  siztj  of  the  res(!rvt(irs  it 
standard  firake  (  hambers,  were  repla(.i(i 
with  long-stroke  chambers.  Along  with 
these  additional  costs,  some  vehi(  le 
configurations  would  have  to  be 
rcdt^signed  dut^  to  lack  of  adequate 
locations  widi  suffi(.ient  spa(  e  to 
accommod.ite  largt;  reservoirs.  Tiie  la(  k 
of  space  is  especially  signific  aril  with 
short  wheel  base  single  unit  tru(  ks 
equip()ed  with  extensi\  e  a(  t  essories 
(e.g.,  power-t.ike-off  units  (PTOs).  I:iil 
gate  lifts,  refrigeration  units,  farger 
brakes)  which  cfmipele  for 
undercarriai;e  space. 

III.  Notice  of  Proposed  Rulemaking 

On  August  2.  1003,  NHTSA  projiosed 
am«Miding  .Staiulard  No.  12)'s  n'serv«»ir 
requirements  for  trucks,  buses,  and 
trailers  to  facilitate  ihe  introihic  li(ui  oi 
long-stroke  brake  «  hambers.  (."iH  f  R 
4inr8).  SptM.ifically,  thi?  agency 
proposed  that  the  method  for 
calcidating  air  reservoir  requin-menls 
would  bt!  bastnl  on  the  "rateii  volume" 


of  the  brake  chambers  rather  than  on  the 
vohune  of  the  brake  chambers  at  the 
maximum  travel  of  the  brake  jiisttms  or 
push  rods.  The  agency  tentatively 
agn!ed  with  the  petitionc^r  th;it  the 
proposed  amendments  would  make  it 
easier  for  vehicle  manufacturers  to 
install  long-stroke  brake  chambers  on 
air-braked  vehicles,  because  extnMnely 
large  reservoirs  would  no  longer  Ijc 
required.  The  agency  stated  that  it 
believed  that  long-stroke  chambers 
would  help  improve  the  braking 
efficiency  of  vehicles,  signifi(,antly 
increase  the  reserve  stroke;,  reduce  tlu! 
number  of  brakes  found  to  be  out  of 
'  adjustment  during  inspections,  and 
reduce  the  incidence  of  dragging  brakes. 
NHTSA  referenced  the  Safety  Board 
report,  which  concluded  that  '•*   *   * 
combining  a  properly  installed  and 
maintained  automatic  slack  adjuster 
with  a  long-stroke  chamber  could 
reduce  the  percentage  of  brakes  at  or 
past  the  limit  of  adjustment  from  the  20 
|)en;ent  figure  for  the  manual  slack 
adju.sters  on  a  regular  stroke  chamber  to 
the  4  percent  figure  for  the  automatic 
adjusters  installed  on  a  long-stroke 
chamber." 

In  the  NPRM,  NHTSA  explained  its 
tentative  determination  that  there  would 
be  no  safety  problem  with  the  amended 
reservoir  requirements.  The  agency 
cited  tests  conducted  at  NHTSAs 
Vehicle  Research  and  Test  Center 
(VRTC)  that  indicated  that  there  is 
sufficient  reserve  volume  to  stop  an  air- 
braked  vehicle  even  under  worst-case 
conditions  (i.e.,  the  engine  was  stalled 
so  the  compres.sor  was  not  adding 
replacement  air  to  the  system,  the 
vehicle  was  equipped  with  long-stroke 
brake  chambers  and  antilock  brake 
systems  (ABS),  and  the  vehicle  was 
stopped  on  a  ver\'  low  friction  surface). 
The  VRTC  tests  further  indicated  that 
while  multiple  combination  vehicles 
would  experience  an  additional  10  psi 
drop  in  air  pressure  because  of  the 
coinpre.ssor's  need  to  fill  a  greater 
volume  when  the  vehi<;le  is  equipped 
with  long-stroke  chambers,  there  would 
still  he  adequate  air  pressure  to  safely 
.stop  a  triple  trailer  combination  vehicle 
with  ABS  on  a  wet  Jennite  surface.  The 
rapid  cycling  produced  by  the  ABS 
under  this  condition  places  .severe 
demands  on  reservoir  capacity  and  is 
therefore  a  good  measure  of  the  reserve 
pressure  available  from  reservoirs 
met^ting  the  revised  volumes  propo.sed 
in  the  NPRM.  Notwithstanding  its 
tentative  findings.  NHTSA  requested 
comment  about  any  potential  safety 
problems  that  might  result  from 
amending  the  reservoir  requin-ments  to 


facilitate  the  introduction  of  long-stroke 
brake  chamfjers. 

IV.  Comments  to  the  NPRM 

NHTSA  received  1,5  comments  in 
n-sponse  to  the  NPRM.  Commenlers 
included  vehicle  manufacturers,  brake 
manufacturers,  truck  equipment 
supplicTS.  ATA,  the  Heavy  Duty  Brake 
Manufacturers  Council  (HDBMC)  and 
.\dvocates  for  Highway  and  Auto  Safety 
(.\dvocates). 

Clommeiiters  addressed  both  the  need 
for  the  proposal  and  recommended 
various  modifitnilions  to  the  proposed 
njgulations. 

Midland-Grau,  Rockwell,  Allied 
Signal,  HDBMC,  Freightliner, 
International  Transquip  Industries  (ITI), 
MC;M  Brakes,  Ford,  and  ATA  generally 
believed  that  the  proposal  to  facilitate 
the  use  of  long  stroke  brake  chambers  is 
in  the  interest  of  .safety.  In  contrast, 
while  WhiteGMC/VolVo,  Haldex.  Kalon, 
and  Advocates,  agreed  that  long  stroke 
brake  chambers  could  enhance  safety, 
they  opposed  the  agency's  specific 
jiroposal  which  they  believtid  would 
reduce  the  stringency  of  the  reservoir 
requirements  and  thus  result  in 
detriment  to  safety. 

V.  Agency  Determination 

A.  Chenitnv 

After  reviewing  the  comments  in  light 
of  the  available  information,  NHTSA 
has  decided  to  amend  Standard  No. 
12rs  reservoir  requirements  for  trucks, 
buses,  and  trailers  to  facilitate  the 
introduction  of  long-stroke  brake 
chambers.  Specifically,  under  today's 
amendments,  the  method  for  calculating 
air  reservoir  requirements  is  now  based 
on  either  the  "rated  volume"  of  the 
brake  chambers  or  the  volume  of  the 
brake  chambers  at  the  maximum  travel 
of  the  brake  pistons  or  push  rods, 
whichever  is  less.  As  a  result  of  these 
amendments,  it  will  be  easier  for  vehicle 
manufacturers  to  install  long-stroke 
brake  chambers  on  air-braked  vehicles, 
because  extremely  large  reservoirs  will 
no  longer  i)e  required  to  meet  tlie 
reservoir  requirements.  The  agency  has 
determined  that  long-stroke  chambers 
will  help  improve  the  braking  efficiency 
of  vehicles,  increase  the  reserve  stroke, 
reduce  the  number  of  brakes  found  to  be 
out  of  adjustment  during  inspections, 
and  reduce  the  incidence  of  dragging 
brakes. 

NHTSA  has  decided  to  modify  the 
proposed  Table  V  "Brake  Chamber        * 
Rated  Volumes"  by  specifying  upper 
limits  to  the  stroke  lengths  for  which 
rated  volumes  may  be  used.  As 
»;xplained  below,  the  agency  has 
determined  that  specifying  an  uppiir 


limit  is  necessary  to  preclude 
manufacturers  from  extending  stroke 
lengths  beyond  the  point  at  which 
adequate  air  pressure  res(?rves  are 
available  to  bring  a  vehi(.le  to  a 
complete  stop.  Accordingly,  the 
amendment  would  not  affect  extremely 
long  stroke  chambers,  the  use  of  which 
could  adversely  affect  air  reservoir 
capacity.  Specific  ally.  Table  V  has  Intn 
modified  such  that  a  vehicle 
manufacturer  can  use  the  "rated 
volume"  rather  than  the  actual  brake 
chamber  volume,  when  determining 
minimum  reservoir  volume,  only  when 
the  maximum  strokes  for  long  stroke 
chambers  are  no  more  than  20  percent 
longer  than  the  nominal  stroke  for 
standard  stroke  chambers.  In  addition, 
the  rated  volumes  have  been  increased 
to  reflect  the  largest  volumes  of  standard 
stroke  air  brake  chambers  that  an; 
available. 

H.  Safety  CunsfqiwncfS 

In  the  NPRM.  NHTSA  considered  the 
safety  implications  of  amending  the 
rt!Servoir  requirements  to  facilitate  the 
installation  of  long-stroke  brake 
chambers.  The  agency  had  tentatively 
determined  that  relaxing  the  current 
reservoir  volume  requirements  would 
not  result  in  any  safety  problems. 
Notwithstanding  its  tentative  findings, 
the  ageiu;y  requested  comment  about 
potential  safety  problems  that  might 
result  from  decreasing  the  stringeiu  y  ol 
the  reservoir  requirements. 

Midland-Grau.  Rockwell.  Allied 
Signal.  HDBMC.  Freightliner.  m.  MtiM 
Brakes.  Ford,  and  ATA  generally 
believed  that  the  proposal  to  facilitate 
the  use  of  long  stroke  brake  chambers 
would  have  no  corresponding  safety 
[iroblems.  HDBMC  stated  that  long 
stroke  brake  chambers  will  provide  a 
significant  improvement  in  maintaining 
a  more  reliable  level  of  automatic  brake 
adjustment.  Freightliner  stated  that  long 
.stroke  chambers  will  improve  highway 
safety  by  providing  additional  reserve 
stroke  at  force  levels  that  will  maintain 
brake  performances  under  extn.^:Me 
operating  conditions.  ATA  staled  that 
the  use  of  long  stroke  brake  chambers 
will  de<;rease  the  number  of  vehicles 
with  defective  brakes  and  provide  for 
more  effective  brakes,  especially  when 
they  are  hot.  Rockwell  stated  that  the 
current  regulations  unnecessarily 
impede  the  adoption  of  long  stroke 
chambers  and  the  potential  benefits  they 
offer.  It  further  stated  that  long  stroke 
chambers  would  keep  the  useful  stroke 
of  a  vehicle's  slack  adjuster  witliin  lite 
acceptable  stroke  limits,  n-duce  the 
number  of  out-of  adjustment  vehicles, 
and  the  number  of  incidents  of  dragging 
brakes. 
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In  coiitr£  St.  VVhiteGMC/\'olvo, 
Haldex.  Ealon,  and  Advocates  believed 
that  the  pr  )posal  would  be  detrimental 
to  safety,  primarily  because  the 
proposed  £  mendments  would  make  the 
reservoir  r  tquirements  less  stringent. 
VVhiteGMC  /Volvo  stated  that  the 
proposal  p  romotes  less  reser\'oir  volume 
and  extenc  ed  application  times. 
Advocates  had  "misgivings  about  the 
regulatory  approach"  in  the  NPR\i 
which  it  bdlieved  would  significantly 
reduce  the  total  operating  reserve 
volume  of  the  brake  reservoirs,  thereby 
allowing  n  anufacturers  to  install 
undersizec  brake  reservoirs.  Haldex 
stated  that  the  proposal  was  ill  advised 
and  premature  because  it  would  result 
in  a  decrease  in  the  reserve  air  volume. 
Instead,  it  "avored  issuance  of  a 
"performa  ice  based  standard."  Eaton 
was  conce  ned  that  the  proposal  was  a 
"quick  fix  '  that  would  degrade  heavy 
truck  braki  i  system  performance. 

After  re\  iewing  testing  conducted  at 
VRTC,  the  comments,  and  other 
available  i  iformation,  NHTSA  has 
determine  1  that  the  amendments  to 
Standard  TIo.  IZTs  reservoir 
requireme  its  will  ensure  the  safe 
braking  of  air-braked  vehicles,  since  it 
will  not  ac  versely  affect  their  reservoir 
capacity,  i  pecifically,  testing  conducted 
at  VRTC  ii  dicate  that  today's 
amendments  to  Standard  No.  121  will 
not  cause  i  significant  reduction  in  a 
brake  systi  im's  maintaining  adequate 
pressure  e  /en  under  adverse  conditions, 
affect  its  a  ^plication  and  release  times, 
or  contrib  ite  to  a  vehicle's  propensity  to 
jackknife. 

With  re!  pect  to  a  brake  system's  air 
reserves,  >  RTC  and  SAE  testing  indicate 
that  long  s  Iroke  chambers  perform 
safely,  evt  n  if  the  volume  of  the 
reservoirs  are  not  increased  to  reflect  the 
increased  i-olume  of  the  long  stroke 
chambers.  In  general,  long  stroke 
chambers  jse  no  more  air  than  standard 
length  bra  ce  chambers,  if  they  are 
properly  a  djusted.  This  testing 
informatic  n  has  been  placed  in  the 
public  do<  ket  under  "Reservoir  Pressure 
Drop  Witt  ABS  Cycling"  and  "SAE 
1191 1  Trai  :tor  and  Trailer  Tests." 
Similarly,  long  stroke  chambers  in  SAE 
1191 1  lest  i  show  the  same  air 
consumption  as  a  conventional  brake 
chamber,  ^hen  properly  adjusted. 

The  onl^  time  a  long  stroke  chamber 
will  const  me  more  air  is  when  the 
automatic  adjuster  is  not  functioning 
correctly  i  nd  the  stroke  is  at  the  outer 
limit  of  ac  justment.  To  protect  against 
such  situc  tions,  the  agency  has  decided 
to  specify  an  upper  limit  for  the 
maximun  stroke  of  brake  chambers  for 
which  a  v  jhicle  manufacturer  can  use 
the  "rateq  volume"  in  determining  the 


minimum  reservoir  volumes.  The 
agency  has  specified  that  the  upper 
limit  be  20  percent  above  the  nominal 
stroke  for  a  normal  stroke  brake 
chamber.  For  instance.  Type  9  brakes 
will  be  allowed  to  have  a  stroke  length 
of  between  1.75  and  2.10  inches.  The 
agency  has  rejected  the  upper  limits 
recommended  by  Midland-Grau  which 
in  some  cases  would  have  increased  the 
stroke  length  up  to  40  percent.  The 
agency  believes  that  using  "rated 
volumes"  for  such  long  stroke  chambers 
might  undermine  the  reservoir 
requirements. 

With  respect  to  brake  application 
times.  NHTSA  has  determined  that  long 
stroke  brake  chambers  typically  do  not 
significantly  affect  brake  apply  and 
release  times.  The  effect  of  brake 
adjustment  level  on  timing  is  discussed 
in  "NHTSA  Heavy-Duty  Vehicle  Brake 
Research  Program  Report  No.  5: 
Pneumatic  Timing.  "  DOT  HS  806  897, 
December  1985.  The  one  exception  is  in 
the  highly  unusual  situation  in  which 
all  the  automatic  brake  adjusters  on  a 
vehicle  fail  and  at  the  same  time  all  of 
the  units  operate  at  the  outer  limit  of 
adju.stment  or  beyond.  Even  under  this 
highly  unlikely  condition,  the  apply 
time  would  only  increase  by 
approximately  0.040  second  and  the 
release  time  by  0.024  .second.  Moreover, 
standard  stroke  chambers  would  be 
ineffectual  in  this  situation.  This 
equates  to  about  three  additional  feet  of 
stopping  distance  on  the  apply  time  and 
two  additional  feet  on  the  release  time.- 
Any  such  increases  can  be  minimized, 
since  vehicle  manufacturers  can  change 
the  apply  and  release  times  by 
modifying  the  valving  to  adjust  or 
remove  air  flow  restrictions.  Similarly, 
the  vehicle  manufaciurers  could  remove 
air  flow  restrictions  to  the  glad  hand 
and  pass  the  signal  faster  to  the  trailer. 

With  respect  to  jackknifes,  NHTSA 
disagrees  with  Eaton's  claim  that 
equipping  vehicles  with  long  stroke 
chambers  would  increase  the  likelihood 
of  jackknifes.  Jackknifes  are  caused  by 
wheel  lockup  due  to  hard  brake 
applications  on  wet  roads  or  when 
vehicles  are  empty  or  lightly  loaded. 
The  presence  or  absence  of  long  stroke 
chambers  will  not  affect  the  underlying 
foundation  brakes.  Specifically,  VRTC 
studies '  show  that  stroke  lengths  do  not 
affect  brake  timing.  The  agency  further 
notes  that  long  stroke  chambers  improve 
brake  adjustment  and  the  resulting 
brake  balance  between  tractors  and 
trailers,  thereby  improving  a 


-  .MfTSA's  Heavv-Duty  Vehicle  Research  Program 
Report  No.  5:  Pneumatic  Timing.  IX)T  HS  806  897. 
December  1985. 
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combination  vehicle's  directional 
stability  and  control  and  decreasing  the 
likelihood  of  jackknifing. 

C.  Changes  to  Proposed  Rugnlatory  Text 

Several  commenters  recommended 
that  the  proposed  wording  of  Table  V 
and  S5. 1.2.1  and  S5.2.1.2  be  modified  to 
provide  greater  flexibility  to 
manufacturers.  For  instance,  ATA 
requested  that  the  words  "on  CAM 
Brakes"  be  deleted  from  the  title  in 
Table  V  so  that  it  reads— "Brake 
Chamber  Rated  Volumes."  ATA  also 
requested  that  the  words  "brake 
chamber"  be  changed  to  "brake 
actuator"  and  that  "actuator  "  be 
inserted  into  Table  V  to  clarify  that  the 
"type"  is  a  brake  actuator  classification 
and  not  a  brake  classification.  Similarly, 
ITI  recommended  that  S5.1.2.1  and 
S5.2.1.2  be  revised  to  permit  brake 
chambers  that  were  not  of  the  sizes 
specifically  listed  in  Table  V.  Allied 
recommended  that  the  wording 
"maximum  travel  of  pistons  or  push 
rod"  be  replaced  with  "full  stroke  of 
pu.sh  rods."  It  also  recommended 
"defining  chamber  type  as  being  the 
nominal  effective  area  of  a  piston  or 
diaphragm." 

NHTSA  has  modified  certain 
provisions  in  the  regulatory  text 
pursuant  to  the  comments.  For  instance, 
it  has  modified  the  title  to  Table  V  to 
state  "Brake  Chamber  Rated  Volumes  ' 
instead  of  "Brake  Chamber  Rated 
Volumes  on  Cam  Brakes."  The  agency 
agrees  with  the  commenters  that 
including  the  reference  to  cam  brakes 
was  unnecessarily  narrow  and  might 
imply  exclusion  for  use  of  other  brake 
tvpes  such  as  air  disc,  wedge,  and  air- 
over-hydraulic.  NHTSA  has  also 
incorporated  Allied  Signal's  request  for 
the  regulation  to  indicate  that  chamber 
type  is  the  nominal  effective  area  of  a 
piston  or  diaphragm,  by  adding  this 
information  to  the  top  of  column  one  in 
Table  V. 

NHTSA  decided  not  to  modify  other 
provisions  in  the  regulatory  text, 
notwithstanding  recommendations  by 
commenters  to  the  NPRM.  For  instance, 
the  agency  decided  not  to  adopt  ATA's 
request  to  change  the  phrase  "brake 
chamber"  to  "brake  actuator." 

There  are  numerous  references  to 
brake  chamber  throughout  Standard  No. 
121,  which  are  well  understood  by  the 
technical  personnel  who  rely  on  the 
requirements.  "Brake  actuator"  may 
explain  what  an  air-brake  chamber  does 
(i.e.,  that  it  actuates  the  brakes  when  it 
fills  with  air);  however,  it  adds  nothing 
to  what  is  already  understood. 
Similarly,  the  agency  decided  not  to 
adopt  Allied  Signal's  request  to 
eliminate  the  term  "piston."  While  the 


f:ommenter  apparently  believed  that  the 
use  of  the  additional  word  "piston" 
added  nothing  because  every  system  has 
a  push  rod,  the  agency  nevertheless  has 
decided  to  include  this  term  to  clarify 
that  the  necessar>'  measurements  of 
stroke  length  can  be  measured  at  the 
piston  or  the  push  rod.  Accordingly,  the 
regulator}'  text  retains  this  word. 

D.  Future  Rulemaking 

NHTSA  notes  that  it  is  considering 
rulemaking  consistent  with  the  draft 
SAE  Recommended  Practice  J1609X.  Air 
Besenoir  Capacity  Performance 
Guide — Commercial  Vehicles.  The 
purpose  of  such  a  rulemaking  would  be 
to  establish  a  performance  requirement 
addressing  the  minimum  air  storage 
rapacity  for  air-braked  vehicles.  If  the 
agency  determined  that  such  a 
performance  requirement  were 
appropriate,  it  would  issue  a  proposal  in 
the  Federal  Register  on  which  the 
public  could  comment.  A  considerable 
amount  of  testing  needs  to  be  completed 
before  a  viable  set  of  performance 
requirements  are  established. 

E.  Miscellaneous  Issues 

Commenters  raised  a  number  of  issues 
thac  v.wre  not  mentioned  in  the  NPRM. 
These  include  testing  tnicks  on  down- 
hill grades,  the  consistency  of  the 
amendment  to  the  agency's  statutory' 
mandate,  marking  requirements,  and  the 
rule's  effective  date. 

With  respect  to  testing  truck  descents 
on  downhill  grades.  NHTSA  disagrees 
with  comments  by  Advocates  and 
Haldex  that  the  air  reservoir 
requirements  should  be  based  on  such 
testing  and  that  such  testing  represents 
worst-case  situations.  Braking  on  ice, 
snow,  and  rain  covered  roads  with  low 
coefficient  of  friction  surfaces  is  more 
severe  than  mountain  grade  braking. 
The  air  pressure  remaining  after  a 
complete  antilock  cycling  stop  on  ice  or 
wet  jennite  is  substantially  le.ss  than 
that  remaining  in  the  air  brake  system 
at  the  bottom  of  a  long  mountain  grade. 
Moreover,  VRTC  studies  clearly  show 
that  there  is  sufficient  air  remaining  in 
the  air  brake  system,  after  stopping  on 
low  coefficient  of  friction  surfaces  or 
mountain  grades  using  either  snubbing 
or  steady  pressure.  Similarly,  testing 
performed  by  the  University  of 
Michigan  Transportation  Research 
In.stitute  (UMTRI)  shows  sufficient  air 
supply  reserves  on  long  down  hill 
grades  to  make  a  60  psi  full  braking  stop 
at  the  bottom  of  the  grade."*  Advocates 


■""The  Influence  of  Braking  Stratefjy  on  rtrake 
Toniperatiires  in  Mountain  Descents."  March  199J. 
Federal  Highway  .^dminislriition  Report  I)TFH61- 
<l»-r-00106.  Report  available  through  the  Nalional 


appears  to  misunderstand  how  downhill 
braking  affects  an  air  brake  system's 
reservoirs.  Consumption  and  apply  and 
release  times,  which  are  important 
concerns  for  long  stroke  chambers,  are 
not  important  concerns  with  downhill 
braking.  The  major  consideration  in 
downhill  braking  is  overheated  brakes 
and  brake  fade  caused  by  brakes  that  are 
not  in  adjustment,  since  improperly 
adjusted  brakes  must  be  applied  for 
longer  periods  of  time.  As  a  result,  the 
vehicle  will  have  either  no  brakes  or 
very  limited  braking.  The  use  of  long 
stroke  brake  chambers  together  with 
automatic  adjusters  will  reduce  the 
incidence  of  out-of-adjustment.  and  thus 
not  degrade  the  performance  on 
downhill  braking. 

Advocates  stated  that  the  petitioner's 
"rated  volume"  approach  to  establish 
the  air  reservoir  volumes  is  equivalent 
to  the  European  type  approval  approach 
for  establishing  compliance. 
Accordingly,  it  believed  that  the 
proposal  was  inconsistent  with  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (now  codified  as  chapter  301 
of  Til'le  49.  United  States  Code).  NHTSA 
believes  that  Advocates  has 
misinterpreted  both  the  proposal  and 
the  law.  Unlike  European  type  approval, 
the  proposal  is  not  for  a  single 
manufacturer's  product.  Rather,  it 
regulates  all  manufacturers'  brake 
chambers  of  a  specific  type. 
Accordingly,  today's  requirements  are 
consistent  with  the  law. 

Rockwell  and  HDBMC  recommended 
that  the  agency  require  the 
identification  of  long  stroke  chambers 
through  marking  requirements. 
Notv.ithstanding  this  request.  NHTSA 
notes  that  the  agency  cannot  include  a 
marking  requirement  in  this  final  rule 
that  it  did  not  propose  in  the  NPRM. 
Nevertheless,  the  agency  will  monitor 
the  progress  made  by  the  Federal 
Highway  Administration  which  is 
working  with  the  SAE.  Commercial 
Vehicle  Safety  Alliance,  and  brake 
equipment  manufacturers  to  establish 
an  acceptable  marking  system  that  can 
easily  be  identified  under  the  difficult 
visual  conditions  on  the  underside  of  air 
braked  vehicles.  If  NHTSA  determines 
that  Federal  marking  requirements  are 
needed,  then  it  would  propose  marking 
requirements  in  a  future  rulemaking. 

The  same  problem  with  inadequate 
notice  is  relevant  to  Midland-Grau's 
recommendation  to  raise  the  minimum 
govenior  cut-in  pressure  to  100  p.si.  The 
agency  may  consider  such  a 
requirement  in  a  separate  rulemaking, 
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depending  on  tests  to  be  conducted  at 
VRTC. 

In  response  to  requests  by  Freightliner 
and  ATA  for  NHTSA  to  make  the  final 
rule  effective  upon  publication,  the 
agency  notes  that  the  Administrative 
Procedure  Act  generally  requires  a 
leadtime  of  at  least  30  days,  unless  the 
agency  finds  "good  cause"  to  issue  the 
rule  sooner.  Since,  NHTSA  typically 
makes  a  finding  of  good  cause  only  in 
emergency  situations,  the  agency  cannot 
accommodate  this  request.  "The  final 
rule  will  take  effect  30  days  after  its 
publication  in  the  Federal  Register. 

Rulemaking  Analyses  and  .Notices 

Executive  Order  12866  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  E.O. 
12866.  "Regulatory  Planning  and 
Review"  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  rulemaking  document 
was  not  reviewed  under  E.O.  128fifi. 
This  action  has  been  determined  to  he 
not  "significant"  under  the  Department 
of  Transportation's  regulatory  policies 
and  procedures.  A  full  regulatory 
evaluation  is  not  required  because  thi? 
rule  will  not  impose  any  special 
requirements  on  manufacturers.  Inste.Td. 
the  rule  will  facilitate  the  introductitm 
of  a  new  brake  design  by  removing  a 
design  restriction.  Therefore,  the  agency 
believes  that  this  rulemaking  will  not 
result  in  significant  addition.nl  costs  or 
cost  savings. 

Regulatory  Flexibility  Act 

In  ac<;ordance  with  the  Regulatorv 
Flexibility  Act.  NHTSA  has  evahinfed 
the  effects  of  this  action  on  small 
entities.  Based  upon  this  evahsaiion,  [ 
certify  that  the  amendments  will  isot 
have  a  significant  economit:  in.puct  on 
a  substantial  number  of  small  entitif*;. 
Vehicle  and  brake  manufacturers 
typically  do  not  qualify  as  small 
entities.  As  discussed  above,  the 
agency's  assessment  is  that  this 
amendment  will  have  no  cost  impai  t  to 
the  industry.  For  these  reasons,  vehicle 
manufacturers,  small  businesses,  small 
organizations,  and  small  governmental 
units  which  purchase  motor  vehicles 
will  not  be  affected  by  the  requirements. 
Accordingly,  no  regu!ator\-  flexibilitv 
analysis  has  been  prepared. 

£'.\e(  »f;ie  Order  12612  IFederulisml 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Exec:utive  Order 
12612,  and  it  has  been  determined  that 
the  rule  will  not  "have  suffic:ient 
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Federalism 
preparation 
No  State 


laws 


mplications  to  warrant 
of  a  Federalism  Assessment, 
will  be  affected. 


Enyimnmental  Policy  Act 

agency  has  considered  the 
ronmenkal  implications  of  this  final 
accordance  with  the  National 
PoUcy  Act  of  1969  and 
;hat  the  rule  will  not 
afTect  the  human 


National 

Finally, 
envi 
rule  in 

Environmen|tal 
determined 
significant!) 
environment 


F.  Civil  fusti  ce 


This  final 
retroactive 
30103,  whe 
vehicle 
State  may 
standard 
of  perf( 
the  Federal 
extent  that 


safey 

not 

ap  jl 


ormai  ice 


State's 
proci  id 


imposes  a 
and  applies 
for  the 
forth  a 
final  rules 
revoking 
standards, 
submission 
reconsidera  i 
proceedings 
in  court. 


Reform 

rule  does  not  have  any 
effect.  Under  49  U.S.C. 
ifever  a  Federal  motor 
standard  is  in  effect,  a 
adopt  or  maintain  a  safety 
icable  to  the  same  aspect 
which  is  not  identical  to 
itandard,  except  to  the 

State  requirement 
^  ler  level  of  performance 
only  to  vehicles  procured 
use.  49  U.S.C.  30161  sets 
ure  for  judicial  review  of 
ishing,  amending  or 
Feileral  motor  vehicle  safety 
section  does  not  require 
of  a  petition  for 
on  or  other  administrative 
before  parties  may  file  suit 


tie 
h  ghe 


e  stabli 


Imports, 
vehicles. 
Tires. 

In  consi 
CFR  part  5 
follows: 


PART  571- 
VEHICLE 


1.  T'iie  au 
continues  t 

Authority: 

30117,  and 
49  CFR  1.50 


2.  Sectioi 
revising  S5 
follows: 


§571.121 
systems. 


S5. 1.2.1 


rese  rv 


.ser\'ice 
shall  be  at 
volume  of 
For  each 
full  stroke 
number  in 
more  than 
Column  1  ( 
each  brake 
caiculati 
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List  of  Subjkts  in  49  CFR  Part  571 

Motor  vehicle  safety,  Motor 
Rubber  and  rubber  products. 


d  (ration  of  the  foregoing,  49 
71  is  amended  to  read  as 


FEDERAL  MOTOR 
STANDARDS 


S \FETY 


hority  citation  for  part  571 
I  read  as  follows: 

49U.S.C.  322.  30111,30115. 
3P166:  delegation  of  authority  at 


571.121  is  amended  by 
1.2.1  and  S5.2.1.1  to  read  as 


S  tandard  No.  121 ;  Air  brake 


service  and  supply  reservoir  volume 
shall  be  either  that  specified  in  Column 
2  of  Table  V  or  the  actual  volume  of  the 
brake  chamber  at  maximum  travel  of  the 
brake  piston  or  pushrod,  whichever  is 
lower.  The  volume  of  a  brake  chamber 
not  listed  in  Table  V  is  the  volume  of 
the  brake  chamber  at  maximum  travel  of 
the  brake  piston  or  pushrod.  The 
reservoirs  of  the  truck  portion  of  an  auto 
transporter  need  not  meet  this 
requirement  for  reservoir  volume. 
•        •        *        *        * 

S5.2.1.1    The  total  volume  of  each 
service  reservoir  shall  be  at  least  eight 
times  the  combined  volume  of  all 
service  brake  chambers  serviced  by  that 
reservoir.  For  each  brake  chamber  type 
having  a  full  stroke  at  least  as  great  as 
the  first  number  in  Column  1  of  Table 
V,  but  no  more  than  the  second  number 
in  column  1,  the  volume  of  each  brake 
chamber  for  purposes  of  calculating  the 
required  total  service  reservoir  volume 
shall  be  either  that  number  specified  in 
Column  2  of  Table  V  or  the  actual 
volume  of  the  brake  chamber  at 
maximum  travel  of  the  brake  piston  or 
pushrod,  whichever  is  lower.  The 
volume  of  a  brake  chamber  not  listed  in 
Table  V  is  the  volume  of  the  brake 
chamber  at  maximum  travel  of  the  brake 
piston  or  pushrod.  The  reservoirs  on  a 
heavy  hauler  trailer  and  the  trailer 
portion  of  an  auto  transporter  need  not 
meet  this  requirement  for  reservoir 
volume. 


§571.121     [Amended) 

3.  Section  571.121  is  amended  to 
include  the  following  table  to  be  placed 
after  Figure  3. 

Table  V.— Brake  Chamber  Rated 
Volumes 


cll 

br  ik 


The  combined  volume  of  all 

oirs  and  supply  reser\oirs 
ifeast  12  times  the  combined 

service  brake  chambers. 

e  chamber  type  having  a 
t  least  as  great  as  the  first 
:olumn  1  of  Table  V.  but  no 
second  number  in 

Table  V,  the  volume  of 
chamber  for  purposes  of 

e  required  combined 


t  le 


Brake  ctiamber  type 
(nominal  area  of  pis- 
ton or  diaphragm  in 
square  inches) 

Column  1, 

full  stroke 

(inches) 

Column 
2,  rated 
volume 
(cubic 
inches) 

Type  9 

Tvce  12  

1.75/2.10 
1.75/2.10 
2.25/2.70 
2.25/2.70 
-     2.25/2.70 
2.25/2.70 
2.25/2.70 
2.50/3.20 
3.00/3.60 

25 
30 

Tvoe  14  

40 

Tvoe  16 

50 

Tvoe  18  

55 

Tvoe  20 

60 

Type  24  

Tvoe  30  

70 
95 

Type  36  

135 

Issued  on  Ianuar\'  5. 1995. 
Ricardo  Martinez, 

Administrator. 
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49  CFR  Part  572 

[Docket  No.  95-01,  Notice  1] 

RIN2127-AF48 

Anthropomorphic  Test  Dummy;  Six- 
Year  Old  Dummy 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 

ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  This  document  makes  a  minor 
correction  to  the  thorax  assembly  and 
test  procedure  in  NHTSA 's  regulation 
for  the  six-year-old  child  dummy.  This 
document  corrects  inconsistencies 
between  the  figure  in  the  regulation  that 
illustrates  the  test  set-up  for  calibrating 
the  dummy's  thorax  and  the  regulatory 
text  that  describes  the  calibration  test 
procedure.  This  action  removes 
potential  sources  of  concern  and 
confusion  for  manufacturers  and  users 
of  the  dummy  about  whether  a 
particular  six-year-old  child  dummy 
meets  the  specifications  of  NHTSA's 
regulation  for  the  dummy  (part  572, 
subpart  I). 

EFFECTIVE  DATE:  The  changes  made  in 
this  rule  are  effective  January  12, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Stan  Backaitis,  Office  of  Vehicle  Safety 
Standards,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SVV.,  Washington,  DC  20590. 
Telephone:  (202)  366-^912. 
SUPPLEMENTARY  INFORMATION:  On 
November  14,  1991,  NHTSA  published 
a  rule  that  added  specifications  for  a  6- 
year-old  child  test  dummy  to  NHTSA's 
set  of  regulations  for  "Anthropomorphic 
Test  Dummies"  (49  CFR  part  572).  The 
agency  explained  in  the  rule  that  the  6- 
year-old  child  dummy  would  be  used  to 
test  child  restraint  systems  for  older 
children.  The  dummy  is  instrumented 
with  accelerometers  for  measuring 
accelerations  in  the  head  and  thorax 
during  dynamic  testing.  The  rule 
adopted  performance  criteria  as 
calibration  checks  to  assure  the 
repeatability  and  reproducibility  of  the 
dummv's  dynamic  performance.  These 
spe<;ifications  for  the  dummv  are  set 
forth  in  subpart  1  of  49  CFR  part  572. 
In  February  1994,  First  Technology 
Safety  Systems,  Inc.  (First  Technology), 
a  manufacturer  of  test  dummies, 
informed  the  agency  that  figure  41  in 
subpart  I  appears  to  have  two  errors. 
Figure  41  illustrates  the  test  set-up  for 
calibrating  the  dummy's  thorax  (figure 
41,  "thorax  impact  test  set-up").  Both 
errors  are  due  to  inconsistencies 
between  figure  41  and  the  regulaton, 


t»xt  in  subpart  I  that  describes  the  test 
procedure  for  calibrating  the  dummv's 
thorax  (49  CFR  section  572.74(c)(2))".  In 
the  calibration  test,  the  dummy's  chest 
is  impacted  by  a  test  probe  at  a  specific 
point  and  the  accelerometer's 
measurements  are  evaluated. 

First  Tec.hiiolugv  dcscribini  the  first  orror 
Ihusly: 

Ttie  thorax  tost  procedure  |of  section 
572. 74i  states  that  the  impa(.t  point  should  he 
2.25  inches  below  tho  centerline  of  the 
clavicle  retaining  screw  The  impact  point 
based  on  that  dimension  would  fall  between 
the  first  and  second  rib.  In  contrast,  figure  41 
*   *   *  shows  the  centerline  of  the  impactor 
in  line  with  the  ci-nteriine  of  the  third  rib. 

The  second  error  relates  to  how  the 
dummy  is  positioned  for  the  thorax 
impact  test.  Section  572.74(c)(2) 
specifies  that  the  dummy  is  adju.sted  "so 
that  the'longitu'dinal  centerline  of  the 
No.  3  rib  is  horizontal."  In  contrast,  an 
instruction  in  figure  41  specifies  that  the 
dummy  is  set  up  with  the  centerline  of 
the  number  three  rib  horizontal  "tv^ 
(inch)."  First  Technology  stated  in  its 
letter,  "ITjhe  tolerance  on  figure  41  is 
±'/j  inch,  which  would  result  in  14 
degrees  variation." 

Technical  Amendment 

NHTSA  has  examined  First 
Technology's  concerns  and  agrees  that 
figure  41  and  section  572.74  need  to  be 
amended  so  that  they  are  consistent.  As 
to  the  first  error,  the  correct 
specification  for  the  location  of  the 
impact  point  for  the  impactor  is  in 
section  572.74,  and  not  in  figure  41.  The 
centerline  of  the  impactor  and  the 
centerline  of  the  third  rib  were  drawn 
on  figure  41  to  be  coincident  instead  of 
being  slightly  apart.  This  makes  it 
appear  that  the  impactor's  first  contact 
occurs  at  tire  centerline  of  the  third  rib, 
instead  of  approximately  IVk  inch  above 
it,  in  accordance  with  section  572.74. 
NHTSjYis  correcting  figure  41  to  depict 
the  centerline  for  the  thorax  impactor  as 
being  slightly  above  the  depicted 
centerline  of  the  dummy's  third  rib. 

As  to  the  second  error,  the  instruction 
in  figure  41  ^hat  specifies  that  the 
dummy  is  "set  up  with  centerline  of  #3 
rib  horizontal  tVz  inch"  is  inconsistent 
with  the  instruction  in  section 
572.74(c)(2)  concerning  dummy  set-up. 
The  regulatory  text  states:  "adjust  the 
dummy  so  that  the  longitudinal 


centerline  of  the  No.  3  rib  is  horizontal." 
The  "±'/j  inch"  tolerance  provided  in 
figure  41  is  inconsistent  with  the 
regulatory  te.xt  since  the  centerline  of 
the  No.  3  rib  of  a  dummy  adjusted  to  the 
allowable  limit  could  be  far  from 
horizontal.  On  the  other  hand,  NHTS.A 
believes  that  the  tolerance  should  not  he 
altogether  eliminated.  A  1  degree 
tolerance  in  section  572.74(c)(2)  would 
provide  some  flexibility  while  ensuring 
that  the  centerline  of  the  rib  will  be 
essentially,  if  not  exactly,  horizontal. 
Accordingly.  NHTSA  amends  section 
572.74(c)(2J  to  provide  for  ±1  degree  of 
tolerance.  In  addition,  the  instruction  in 
figure  41  that  specifies  the  dummy  is 
"sf!t  up  with  centerline  of  #3  rib 
horizon^!  ±^-'^  inch"  is  revised  to 
provide  for  the  ±1  degree  of  tolerance. 

The  regulatory  text  of  section 
572.74(c)(2)  is  also  revised  with  regard 
to  its  reference  to  the  "longitudinal 
centerline"  of  the  No.  3  rib  as  the 
portion  of  the  dummy  that  must  be 
horizontal.  Using  the  word 
"longitudinal"  is  inaccurate,  since 
"longitudinal"  describes  a  characteristic 
of  a  line,  while  what  was  actually  meant 
was  the  alignment  of  the  dummy  in  a 
plane.  To  more  accurately  describn  the 
positioning  of  the  dummy,  the  direction 
in  section  572.74(c)(2)  that  the 
"longitudinal  centerline  of  the  No.  3  rib 
is  horizontal"  is  changed  to  "the  plane 
that  bisects  the  No.  3  rib  into  upper  and 
lower  halves  is  horizontal"  (±1  degree). 
This  text  is  also  added  to  the  instruction 
on  positioning  the  dummy  in  figure  41. 

NHTSA  believes  this  rule  is  needed  to 
avoid  potential  sources  of  complaint 
and  confusion.  In  the  past,  dummv 
manufacturers  have  urged  NHTSA  to 
correct  any  inconsistency  between  the 
part  572  specifications  and  the  actual 
design  and  manufacture  of  the  test 
dummies.  (See,  e.g.,  correction  of 
NHTSA's  regulation  for  the  side  impac  t 
test  dummy,  59  FR  52089;  October  14, 
1994.)  These  manufacturers  are 
concerned  that  customers  could 
complain  that  a  dummy  they  purcha.sed 
does  not  meet  the  specifications  of  the 
part  572  regulation,  even  when  the 
problems  are  with  the  regulation  rather 
than  the  dummy,  and  are  relatively 
minor. 

This  document  does  not  impose  anv 
additional  responsibilities  on  anv 


vehicle  or  dummy  manufacturer. 
NHTSA  (onfirmed  with  several  test 
facilities  that  they  locate  the  impactor 
according  to  section  572.74.  and  not, 
figure  41.  Since  this  rule  does  not 
impose  any  additional  burdens,  ar.d 
because  it  corrects  minor 
inconsistencies  in  the  regulation  and 
removes  potential  sources  of  question 
for  dummy  manufacturers,  N'HTS.A 
finds  for  good  cause  that  notice  and  an 
opportunity  for  comment  on  this 
document  are  unnecessary,  and  that  this 
rule  should  he  effective  upon 
publication. 

These  minor  technic.al  amendments 
were  not  reviewed  under  E.O.  12HfiR. 
NHTS.^  has  considered  costs  and  other 
factors  associated  with  these 
amendments,  and  determined  that  these 
amendments  do  not  change  anv  of  the 
conclusions  in  the  .November  lOfll  fi;:;il 
rule  regarding  the  inipac.ts  of  that  final 
rule,  including  the  impacts  on  small 
businesses,  manufacturers  and  otijer 
entities. 

List  of  Subjects  in  49  CFR  Part  572 

Motor  \eliicle  safety. 

In  consideration  of  the  foregoing. 
NHTSA  amends  49  CFR  part  572  as 

follows: 

PART  572— [AMENDED] 

1.  The  authority  citation  for  part  "Z 
is  rev  ised  to  read  as  loilows: 

Authority:  44  I   .S.C  :122.  30111.  lOIlS. 
>(in7  and  3()lf)h:  de'in.ition  of  .ii:th.Mii:\  .:! 

•4H(;rKt=s(t 

Subpart  I— 6-Year-Old  Child 

2.  In  tj  572.74.  paragraph  (<:)(■')  is 
revised  to  read  as  loilows- 

§572.74    Thorax  assembly  and  test 
procedure. 


(c:)*    •    • 

(2)  Establish  the  impact  point  at  the 
chest  mid.sagittal  pl,2ne  so  that  the 
impact  point  is  2.25  inches  below  the 
longitudinal  center  of  the  clavicle 
retainer  screw,  and  adjust  the  dummv  so 
that  the  plane  that  bisects  the  No.  3  rib 
into  upper  and  lower  halves  is 
horizontal  ±1  degree. 
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3.  Figun  41  in  subpart  I  is  revised  to  read  as  follows: 


DUMMY 
THAT 
AND 
{    ±1°) 


IS  SET  UP  SO  THAT  THE  PLANE 
BfetCTS  THE  NO.  3  RIB  INTO  UPPER 
LO/VER  HALVES  IS  HORIZONTAL 


BILUNG  CODE 


JMI 
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FIGURE  41 
THORAX  IMPACT  TEST  SET-UP 


IMPACTOR  SUPPORT  WIRE 


MPACTOR 
t  IMPACTOR 


SEATING  SURFACE 
•     HORIZONTAL    ±0.5° 


NOTES: 


1.  DUMMY  IMPACT  SENSORS  NOT  USED  IN  THIS  TEST  MAY  BE  REPLACED  BY 
EQUILVALENT  DEAD  WEIGHTS. 

2.  NO  EXTERNAL  SUPPORTS  ARE  REQUIRED  ON  THE  DUMMY  TO  MEET 
SET-UP  SPECIFICATIONS. 

3.  THE  MIDSAGITTAL  PLANE  OF  THE  DUMMY  IS  VERTICAL  WITHIN  -t- /-I  DEG. 

4.  THE  MIDSAGITTAL  PLANE  OF  THE  THORAX  IS  CENTERED  WITH  RESPECT 
TO  THE  LONGITUDINAL  CENTERLINE  OF  THE  PENDULUM  WITHIN  0.12  IN. 


I910-S9-C 


Issued  on  Januar\'  5.  1995. 
Ricardo  Martinez, 

Administrator. 

|FR  Doc:.  95-751  Filcil  1-11-95:  8;45  am] 

BILLING  CODE  49ia-6»-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50CFRPart17 

RIN  1018-AB84 

Endangered  and  Threatened  Wildlife 
and  Plants;  Addition  of  30  African 
Birds  to  List  of  Endangered  and 
Threatened  Wildlife 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule. 


SUMMAfly:  The  Service  adds  30  kinds  of 
birds,  found  in  Africa  and  on  associated 
islands,  to  the  List  of  Endangered  and 
Threatened  Wildlife.  All  have  restricted 
distributions  and  are  threatened  by 
habitat  destruction,  human  hunting, 
predation  by  introduced  animals,  and 
various  other  factors.  All  were  subjects 
of  petitions  from  the  International 
Council  for  Bird  Preser\'ation  submitted 
in  1980  and  1991.  This  rule  implements 
the  protection  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
for  these  birds. 

EFFECTIVE  DATE:  February  13,  1995. 
ADDRESSES:  The  complete  fde  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  from  8:00  a.m.  to  4:00 
p.m.,  Monday  through  Friday,  in  Room 
750,  4401  North  Fairfax  Drive, 
Arlington,  Virginia  22203.  Comments 
may  be  sent  to  the  Chief.  Office  of 
Scientific  Authority;  Mail  Stop: 
Arlington  Square,  Room  725;  U.S.  Fish 
and  Wildlife  Service;  Washington,  D.C. 
20240. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Charles  W.  Dane,  Chief,  Office  of 
Scientific  Authority  (phone  703-358- 
1708;  FAX  703-358-2276). 

SUPPLEMENTARY  INFORMATION: 

Background 

In  a  petition  of  November  24,  1980,  to 
the  U.S.  Fish  and  Wildlife  Service 
(Service),  the  International  Council  for 
Bird  Preservation  (ICBP)— now  known 
as  Bird  Life  International — requested  the 
addition  of  79  kinds  of  birds  to  the  U.S. 
List  of  Endangered  and  Threatened 
Wildlife.  Of  that  number,  58  occurred 
entirely  outside  of  the  United  States  and 
its  territories.  Of  those  foreign  birds,  6 
have  now  been  listed  and  the  rest  have 
been  covered  by  petition  findings  that 


their  listing  is  warranted  but  precluded 
by  other  listing  activity. 

Subsequentl>-,  in  a  petition  dated 
April  30,  1991,  and  received  by  the 
Service  on  May  6,  1991,  the  ICBP 
requested  the  addition  of  another  53 
species  of  foreign  birds  to  the  List  of 
Endangered  and  Threatened  Wildlife.  In 
the  Federal  Register  of  December  16, 
1991  (56  FR  65207-65208).  the  Service 
announced  the  finding  that  this  petition 
had  presented  substantial  information 
indicating  that  the  requested  action  may 
be  warranted.  At  that  same  time  the 
Service  initiated  a  status  review  of  these 
53  birds,  with  the  comment  period 
lasting  until  March  16,  1992. 

Section  4(b)(3)  of  the  Endangered 
Species  Act  of  1973,  as  amended  in 
1982  (Act),  requires  that,  within  12 
months  of  receipt  of  a  petition  to  list, 
delist,  or  reclassify  a  species,  a  finding 
be  made  as  to  whether  the  requested 
action  is  warranted,  not  warranted,  or 
warranted  but  precluded  bv  other  listing 
activity.  In  the  case  of  the  1991  ICBP 
petition,  available  information  supports 
listing  of  all  53  species.  With  respect  to 
15  of  these  species — those  occurring  in 
Africa  and  Madagascar  and  on 
associated  islands  of  the  Atlantic  and 
Indian  Oceans — an  ICBP  Red  Data  Book 
(Collar  and  Stuart  1985)  provides 
detailed  status  data.  This  same  source 
provides  data  supporting  the  listing  of 
13  of  the  African  birds  covered  by  the 
1980  ICBP  petition,  and  the  Service  also 
possesses  sufficient  data  to  support  the 
listing  of  the  other  2  African  birds.  With 
respect  to  the  other  birds  included  in 
the  two  petitions,  data  are  available 
from  several  sources,  some  of  which  are 
unpublished.  Compilation  of  these  data 
is  in  progress,  and  a  listing  proposal 
will  be  completed  as  soon  as  allowed  by 
the  Ser\'ice's  other  listing 
responsibilities. 

Considering  the  above,  the  Service 
made  the  finding  that  the  action 
requested  by  the  ICBP  1980  and  1991 
petitions,  with  respect  to  the  30  African 
birds  named  below  in  the  "Summary  of 
Factors  Affecting  the  Species,"  is 
warranted,  and  that  the  action  requested 
by  the  1991  petition,  with  respect  to  the 
38  remaining  species  covered  therein,  is 
warranted  but  precluded  by  other  listing 
activity.  That  finding  was  incorporated 
and  published  together  with  a  proposal 
in  the  Federal  Register  of  March  28. 
1994  (59  FR  14496-14502),  to  add  the 
30  birds  named  below  to  the  List  of 
Endangered  and  Threatened  Wildlife. 

Summary  of  Comments  and 
Recommendations 

In  the  proposed  rule  of  March  28, 
1994,  and  associated  notifications,  all 
interested  parties  were  requested  to 


submit  information  that  might 
contribute  to  development  of  a  final 
rule.  Cables  were  sent  to  L'niled  States 
embassies  in  countries  within  the  ranges 
of  the  subject  species,  requestiitg  now 
data  and  the  comments  of  the 
governments  of  those  countries.  None  of 
the  13  responses  opposed  the  proposal: 
substantive  information  provided  has 
been  added  to  the  following  discussion 
(as  "in  lift.").  There  was  one  request  for 
classifying  the  dappled  mountain  robin 
and  Van  Dam's  vanga  as  endangered, 
rather  than  tiireatened  as  originallv 
proposed.  While  such  a  measure  will  be 
given  future  consideration,  immediately 
available  scientific  data  suggest  that  the 
threatened  category  is  appropriate.  In 
contrast,  data  received  on  the  white- 
breasted  guineafowl.  originallv 
proposed  as  endangered,  indicate  that  a 
threatened  classification  may  more 
accurately  describe  its  status,  and  such 
is  now  applied. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  1'. SC.  1531  K  .st^g  )  and 
regulations  (30  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
following  five  factors  described  in 
Section  4(a)(1):  (A)  The  present  or 
threatened  destruction,  modification,  or 
curtailment  of  its  habilat  or  range:  (B) 
overutilizalion  for  commerc:ial. 
recreational,  scientific,  or  educational 
purposes:  (C)  disease  or  predation:  (D) 
the  inadequacy  of  existing  n'v;uigtorv 
mechanisms;  and  (E)  other  natural  or 
manmade  factors  affecting  its  continued 
existence.  The  appfication  of  these 
factors  to  the  30  African  spet:ies  named 
below  is  shown  by  the  appropriate  letter 
in  parentheses  (information  from  Collar 
and  Andrew  1988,  Collar  and  Stuart 
1985,  and  Grzimek  1975,  unless 
otherwise  noted).  Also  indicated  is  the 
date  of  the  petition  covering  each 
species,  the  classification  given  in 
pertinent  ICBP  Red  Data  Books,  and  the 
U.S.  classification  that  now  will  appiv 

Amsterdam  albatross  (Diomedin 
amf:terdamensis).—\99\  petition.  ICBP 
endangered,  U.S.  endangered:  a  large 
sea  bird  of  the  family  Diomedeidae: 
known  to  breed  only  on  Amsterdam 
Island,  a  French  possession  in  the 
southern  Indian  Ocean.  Destruction  of 
nesting  habitat  by  fires  and  introduced 
cattle  (A)  and  predation  by  introdm  ed 
rats  and  cats  (C)  have  reduced  numbers 
drastically.  On  the  average  only  five 
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Madagascar  sea  eagle  [Haliaeetus 
vociferoides).—\QSO  petition,  ICBP 
endangered,  U.S.  endangered;  a  fish- 
hunting  species  of  the  family 
Accipitridae.  related  to  and  somewhat 
smaller  than  the  American  bald  eagle; 
confined  to  the  rivers,  shorelines,  and 
offshore  islands  of  the  west  coast  of 
central  to  northern  Madagascar.  Its 
numbers  have  dropped  sharply  since 
the  last  century,  with  only  96 
individuals  being  counted  during  the 
mid-1980s.  Although  reasons  for  the 
decline  are  unclear,  hunting  and  nest 
destruction  by  people  (B)  are  thought  to 
be  partly  responsible. 

Madagascar  serpent  eagle  (Eutrinrchis 
a.sfur).— 1980  petition.  ICBP 
endangered.  U.S.  endangered;  a  raptor 
of  the  family  Accipitridae.  more  closely 
related  to  the  harrier  hawks  than  to  most 
other  eagles;  until  recently,  known  only 
from  11  spec  i mens  collected  over  50 
years  ago  in  ihe  eastern  forests  of 
Madagascar.  In  1988  an  individual  was 
observed  and  in  1990  a  dead  specimen 
was  recovered,  both  in  northeastern 
Madagascar  (Raxworthy  and  Colston 
1992).  On  January  14,  1994,  a  live  bird 
was  captiued  and  released  (Peregrine 
Fund,  World  Center  for  Birds  of  Prey. 
Press  Release  of  April  6.  1994).  Thus, 
the  species  is  known  to  survive,  but  it 
is  apparently  dependent  on  large  tracts 
of  undi.sturbed  primary'  rainforest,  and 
such  habitat  is  rapidly  being  destroyed 
or  adverselv  modified  bv  human  activitv 
(A). 

Mauritius  fody  [Foudia  rubra). — 1980 
petition.  ICBP  endangered.  U.S. 
endangered;  a  small  weaver  of  the 
family  Ploceidae.  feeding  on  inse<:ts. 
nectar  and  small  fruits;  formerly 
widespread  in  the  upland  forests  of  the 
island  of  Mauritius,  a  part  of  the  nation 
of  the  same  name  in  the  Indian  Ocean. 
It  now  is  reslric:ted  to  the  southwestern 
part  of  Mauritius,  where  perhaps  only 
150  breeding  pairs  survive.  More  than 
half  of  the  population  had  been  wiped 
out  in  1973-1974  during  a  large-scale 
forest  clearing  project  (A).  The 
remaining  birds  are  subject  to  intensive 
nest  predation  from  rats,  macaques,  and 
other  introduced  animals  (C). 

Rodrigues  fody  (Foudia  flavicans). — 
19H0  petition.  ICBP  endangered.  U.S. 
endangered;  another  small  in.sectivorous 
weaver  of  the  family  Ploceidae;  occurs 
only  on  the  island  of  Rodrigues.  a  part 
of  Mauritius  in  the  Indian  Ocean. 
Formerly  abundant  in  a  variety  of 
habitats  on  the  island,  by  1983  only 
about  100  individuals  survived  in 
remnant  patches  of  evergret!n  forest.  The 
main  problem  appears  to  be  competition 
with  the  related  Madagascar  fody 
[Foudia  madagascariensis).  which  was 
introduced  by  people  and  which 


evidently  has  adapted  better  to  all 
habitats  except  mature  forest  (E).  Since 
the  latter  habitat  has  been  largely 
destroyed  by  human  activity,  the  range 
off.  flavicans  has  been  greatly  reduced 
(A).  In  addition,  the  .species  is 
threatened  by  predation  from 
introduced  rats  (C)  and  by  the  effects  of 
cyclones  (E). 

Djibouti  francolin  (Francolinus 
ochropectus). — 1991  petition.  ICBP 
endangered.  U.S.  endangered;  a  ground- 
dwelling,  partridgelike  bird  of  the 
family  Phasianidae;  restricted  to 
highland  forest  in  the  country  of 
Djibouti  in  northeastern  Africa.  Its 
restricted  habitat  is  rapidly  being 
destroyed  by  overgrazing,  clearing,  and 
other  human  activity  (AJ.  The  total 
population  is  thought  to  have  declined 
from  over  5,000  birds  in  197H  to  fewer 
than  1.000  today  (Dr.  Simon  D.  Dowel  I. 
Chairman.  ICBP  Partridge,  Quail  and 
Francolin  Specialist  Croup,  in  iitt.). 

Aiaotra  grebe  [Tachyhnptiis 
rij/o/ovn/u.s).— 1991  petition,  ICBP 
endangered,  U.S  endangered:  a  sni.ill 
diving  bird  of  the  family  Podicipedidae; 
known  primarily  from  Lake  Alnotra  and 
adjacent  marshes  in  northeastern 
Madagascar.  Human  alteration  of  the 
limited  habitat  of  the  Aiaotra  grebe  (A). 
especially  the  introduction  of  exotit: 
fish,  resulted  in  a  great  increase  there  ol 
the  much  more  widespread  little  grebe 
(Tacbyhaptus  ruficollis)  and  to 
e.xtensive  hybridization  between  the  two 
species  (E).  U  appears  that  the  resulting 
genetic,  introgression  of  the  ,-\lantra 
grebe  may  be  irreversible. 

White-breasted  guineafowl  (/lyf/^is/f.s 
mph-tigridt's).—\99\  petition.  ICBP 
endangered.  U.S.  threatened;  a  medium- 
sized  ground-dwelling  bird  of  the  famil\ 
Nuniididae.  related  to  turkeys  nud 
peacocks;  originally  occurred 
throughout  the  rainforest  zone  from 
Sierra  Leone  to  Ghana.  This  spe<:ies 
evidently  is  dependent  on  primary 
forest  and  is  unable  to  survive  in  the 
den.se  undergrowth  of  secondary  forest 
It  has  disappeared  from  most  of  its 
range,  mainly  because  of  timVier 
exploitation  [A).  It  also  has  been 
severely  affected  by  human  hunting 
pressure  (B).  About  50,000  individuals 
may  survive,  but  these  are  conc:entrated 
at  onlv  two  restricted  sites.  Tai  National 
Park  in  Ivory  Coast,  with  30,000-4f),0()0. 
and  the  Gola  Forest  of  Sierra  Leone, 
with  an  estimated  7,100  (Dr.  Simon  D. 
Dowell,  Chairman,  ICBP  Partridge, 
Quail  and  Francolin  Si)ecialist  Gr()U|). 
in  Iitt.). 

Raso  lark  {.Manda  razof). — 1991 
petition.  ICBP  endangered,  U.S. 
endangered:  a  songbird  of  the  fainil\ 
Alauidae.  closely  related  to  the  comnuMi 
Old  World  skvlark;  known  onlv  from 


Raso.  one  of  the  islands  in  the  nation  of 
Cape  Verde  off  the  west  coast  of  .Africa. 
This  species  was  once  common  and 
widespread  on  Raso  but  declined 
dcastically  bet:ause  of  a  severe  drought 
in  the  1960s  (E).  The  population  may 
have  fallen  to  only  about  20  individuals 
in  1981.  Numbers  subsequently 
increased,  but  the  species  is  potentially 
threatened  by  climatic  fluctuations  (E). 
human  .settlement  (A),  and  predation  by 
introduced  rats,  dogs,  and  cats  (C). 
Approximately  250  breeding  pairs  are 
now  present  (Cape  Verde  Wildlife 
Agency,  in  Iitt.). 

Ihadan  malimhe  [Mnlimhiis 
ibadan('nsis].—\99\  petition.  ICBP 
endangered.  U.S.  endangered:  another 
small  weaver  of  the  family  Ploceidae. 
about  the  size  of  a  house  sparrow  and 
with  red  markings:  known  only  from 
southwestern  Nigeria.  The  restricted 
range  of  'his  species  is  subjei:'  to 
intensive  Uirest  clearing  (A).  Although 
considered  common  when  it  was  first 
discovered  in  1951.  if  subsequently 
became  \ery  rare  and  prospects  for 
survival  are  not  favorable. 

Algerian  nuthatch  [Sittn  ifdonti). — 
HIHO  petition.  ICBP  rare.  U.S. 
t  iidangered;  a  member  of  the  family 
.Sittidae.  about  trie  size  of  a  house 
sp.irrow  hut  with  a  roinpa't  build,  a 
long  beak,  and  grayish  (  ulorntion: 
known  only  from  Mount  Babor  in 
northern  .-Mgeria.  Di.scovered  in  1975. 
this  small  arhortjal  species  is  dependent 
on  forest  habitat,  including  standing 
diuid  wood  for  nesting.  .Such  habitat  is 
being  reduced  by  lumbering,  fire, 
grazing  of  domestic  livestock,  and 
removal  of  dead  wood  for  forestry 
manrigenuMit  (.-X).  .Xhout  Kii  pairs  were 
estimated  to  survive  in  \9H2.  A  recent 
survey  found  about  20  nests  in  each  ot 
iliree  different  areas  (.Algerian  .Agence 
I'nur  La  Protection  de  la  Nature,  in  Iitt.). 

Canarinn  blai  k  oyslercatcher 
[HdHinntnpiis  nn'adi'naldni). — 1980 
petition,  ICBP  extinct.  U.S.  endangered: 
a  shore  bird  of  tlie  family 
Haematopodidae.  somewhat  like  a  rail 
lint  with  much  stouter  bill  and  legs, 
generally  black  jiluiiiage:  known  with 
(.ertainty  only  from  the  eastern  Canary 
Islands,  a  Spanish  possession  off 
iinrtlnvestern  .Mrica.  Tins  spec  ies  si'i>nis 
iflways  to  ihive  btfci,  unconunon  and 
thf^re  have  been  no  definite  re(.ords 
since  atiDut  191.1.  ihough  it  was  reported 
regularly  in  ihe  eastern  Canaries  until 
■  ibout  1940.  It  inav  have  disaitptared 
liiicause  of  human  disruption  of  its 
liniilen  h;ibitat  and  harvesting  of  the 
luolhisks  on  which  it  fed  (A),  and 
bt^causi'  of  predation  bv  introduced  cats 
.itid  rats  (C;).  Four  apparently  genuine 
reports  of  black  ovstercatchers — two  nn 
Tcnerile  in  \hr  wijstern  Can.irirs  and 


two  on  the  coast  of  Senegal  in  West 
Africa — were  made  from  1968  to  1981. 
and  give  hope  that  the  species  still 
exists.  The  species  is  being  included  in 
this  rule  ba.sed  on  the  recent  reports  and 
on  the  reason.ible  prospect  of 
rediscovery.  Rare  and  elusive  species 
are  routinely  found  alive  after  years, 
decades,  or  even  centuries  of  presumed 
extinction.  Indeed,  rediscovery  of  two  of 
the  other  birds  covered  bv  this 
proposal — the  Madagascar  serpent-eagle 
and  the  Madagascar  pochard — was 
announced  while  the  propo.sa!  was 
being  drafted.  The  October  1993  issue  of 
the  journal  Oryx  contains 
announcements  that  three  spei:ies — a 
bird,  a  mammal,  and  a  reptile — none  nt 
whic;h  had  been  .seen  for  at  least  30 
years,  had  all  been  found  alive.  The  U.S. 
List  ol  Endangered  and  Threatened 
Wildlife  already  includes  many  su(  h 
rediscovered  species.  Exan'pleS  are  the 
pnrmn  wallaby  {Mnrropus  paisna), 
which  was  thought  extinct  lur  33  years; 
the  dihbler  (Antcrbinus  npirnlis).  which 
was  thought  extinct  for  H3  years:  and  the 
mountain  pygmy  possum  (Bnrrnniys 
pnnin.].  which  was  thought  to  have 
disapjieared  many  thousands  of  years 
ago  in  the  Ice  Age. 

.Seychelles  lesser  vasa  parrot 
[Cnnicnpsis  nigra  bnrkiyi). — lOHO 
petition.  ICBP  ••ndangen;d.  I'.S. 
endangered:  a  member  of  the  family 
Psittat.idat;.  generally  dark  brown  in 
color  ;uul  ai>out  25  centimeters  (10 
inches)  long:  known  only  from  Praslin. 
one  of  the  islands  in  Seychelles,  a 
nation  off  the  east  coast  of  .Afric.a. 
Originally  common  on  the  island,  this 
species  declined  rapidly  in  the  inid-20tti 
century  as  its  palm  forest  habitat  was 
destroyed  by  human  cutting  and 
burning  (A).  The  one  remaining 
population  was  estimated  to  number 
about  30  to  50  individuals  in  19(i5. 
though  it  subsequently  may  have 
increased  to  about  10(1  after  efforts  were 
made  to  protect  it  an<\  its  remaining 
habitat  (King  1981.  Silva  1989). 

.Mnilcira  [)etrel  or  frtMr:!  [PiiTodmiv.a 
mndfirn).—\99\  pt-tition.  ICBP 
endangered.  U.S.  endangered:  a  sniall 
sea  bird  of  the  famiiy  Procellariidae 
(petrels  and  shearw.ilersi;  known  to 
breed  only  in  the  mountai:is  of  Madeira, 
an  isl.nui  possession  of  f'ortug.d  in  the 
.\tlar:tic  Ocean.  It  has  dei:lined  because 
of  human  bird  and  egg  collet:fnrs  (B). 
predatioti  by  introduced  rats  (C).  and 
possibly  natural  climatic  <  h.ingcs  (K). 
Onlv  20  breeding  pairs  mav  suryive. 

Mascartne  bla(.k  petrel, (P/cmf/ronu; 
att'rnmn].—  \9Hl)  petition.  ICBP 
endangered.  U.S.  endaug<:red:  a  sni.ill 
sea  l)ird  of  tlie  familv  Proce!lariid;.e: 
originallv'  found  on  the  islands  of 
K'eunion  •uui  Rodrigues.  vvhii  h  an-  p.iiis 


of  Mauritius  in  the  Indian  Ocean.  It 
seems  to  have  disappeared  from 
Rodriguf^s  by  the  18th  century  and  to 
have  bec:ome  extremely  rare  on 
Reunion.  Reasons  for  the  det;line  are  not 
prec;isely  known,  but  mav  involve 
human  hunting  (B)  and  predation  by 
introduced  rats  and  cats  (C). 

Pink  pigeon  [Cnhiinba  (=\'fsofnas) 
mfuwi).— 1980  petition.  ICBP 
endangercnl.  US  endangered;  a  member 
of  the  family  Columbidae.  about  the  sizp 
of  the  domestic  pigeon  [Cobinibn 
dniiwstira),  fiut  with  shorter  and  more 
rounded  wings  and  generally  pink  in 
color  (Goodwin  1977):  known  only  from 
southwestern  Mauritius  in  the  Indian 
Ocean.  This  species  fias  declined 
because  of  the  c:learnig  of  its  native 
forcist  habitat  by  people  (A),  human 
hunting  for  use  as  food  (B).  and 
predation  by  intrpdui  ed  rats  .md 
mac;aijues  (C).  Renmant  populations  .ilsn 
became  more  v_ulnerable  to  the  effects  of 
cvclones  and  natural  food  shortages  (F) 
The  pink  pigeon  already  was  rare  bv  the 
lH3i)s  and  currently  the  single  known 
wild  group  contanis  only  about  20  birds 
Lander  numbers  exist  in  cafitiv  ity. 

Wliite-tailed  laurel  pig>'on  [Cnlundm 
junnnirif). — 1980  petition.  K'BP  rare. 
V.S.  tlirentftied:  a  large  member  ot  tl:e 
family  Columbidae.  i  fc^sc'ly  rel.ited  to 
the  common  Old  World  wooci  pigeon 
[Coliiiiibn  paliiiiibus):  known  only  troin 
the  Canary  Islands,  a  Spanish 
possession  off  northwestern  .Afric.a. 
Early  reports  suggest  that  this  spec  ies 
may  onc;e  hove  occurred  throughout  llie 
Canaries,  though  it  is  known  with 
certainty  onlv  from  the  western  islancK 
of  Tenerife,  La  Palmn.  and  Gomera.  It 
now  is  relatively  common  oidy  on  p  irts 
of  La  Palma.  Flsevyliere  it  has 
disapjieared  ordec:lined  iin:onjun(  tici:i 
with  Inmian  destruction  of  the  endenu( 
Cnnarian  laurel  fo-^sts  [.\).  Scjme  of  tl:e 
renvKinl  popui.itions  app<!ar  to  tie 
stable,  following  legal  .measures  to 
prcitcH:t  them  and  tlieir  forest  habit.it 

Madag.isi:ar  poi  fi.ird  {A\Tb\n 
•t}nt>tatn).—  \99\  petition.  ICBP 
endangered.  US.  endangered;  a  ciivi'ii; 
■duc:k  oi  .ne  family  .Anntidae:  .ipparentlv 
confined  to  freshwater  lakt>s  and  pook 
in  the  nortb.ern  central  pl.nteau  of 
Madagascar.  .Mtlmugh  still  common 
around  193l>.  tliis  species  subsecjuenlh 
tlec  lined  drastically  because jut  large- 
scale  hunting  by  jx'ople  (B).  It  ma\  .tIsm 
I'.nve  been  adversely  .iftV-cted  bv  the 
i:;trodiictioii  ot  e\o!ic  fish  and 
n<:(  identiil  capture  i)V  people  netlii:g  if;-- 
fish  IF).  It  pn>b;iblv  is  on  the  brink  of 
extini:tinn:  there  h.nd  been  no  definite 
records-  siin.e  I'irit.  liut  in  August  I'l"! 
a  spei  iinei'.  vv.is  capiured  alive  .n  d 
placed  in  ifie  Hulai'if  ;d  G.irden  .i' 
.Xnt.-iiianarivd  (f 'n  \.  .Ap'-il  P>'C    .■ 


2902  1  ederal  Register  /  Vol.  60.  No.  8  /  Thursday.  January  12.  1995  >  Rules  and  Regulations 


JMI 


Dappled 
(=Modulot. 
petition 
thrush  of  the 
occurs  in  th 


■u: 


ICB' 


rse 


montane  fon  st 
Mozambique 
Tanzania, 
on  which  th 
cleared  for 
The  populat 
been  record^ 
populations 
hundreds  or 
Marungu 
prigoginei). 
endangered, 
feeding  bird 
characterizet 
bill,  somew 
hummingbi 
only  from 
southeasterr 


riparian 
probably 


se  1 


ru ; 


9  91 


use  icac 


occi  rs 


hi 


squi  re 


small  part  o 
and  is  undei 
logging  and 
banks  cau 
cattle  (A). 
Taita  th 
hflleri). — 1 
endangered 
colored, 
family  M 
confined  to 
Kenya.  This 
considered 
belleh] 
depends  on 
areas  now 
agricultural 
firewood  (A 
known  pop 
about  3 
•  miles)  and 
individuals 
Bannerm 
bannerman 
endangered 
frugivorous 
Musophagi 
generally 
conspicuouk 
Bamenda  " 
Cameroon 
of  this 
as  a  result 
domestic  li 
fires  (A).  All 
may  surviv 
Mountain 
Cameroon. 
Pollen's 
polleni]. — 
threatened 
endemic 
somewhat 
in  the  rain 


n  ountain  robin  (Arcanator 
orostrutbus).—\Q&Q 
rare,  U.S.  threatened;  a 
family  Muscicapidae; 
isolated  patches  of 
,  one  in  northern 
and  two  in  eastern 

of  the  rainforest  habitat 
species  depends  has  been 

Itural  purposes  (A), 
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since  1932.  The  other  two 
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low  thousands, 
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1991  petition.  ICBP 
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of  the  family  Nectarinidae. 
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h  [Tardus  olivaceus 

petition.  ICBP 
U.S.  endangered;  a  dark- 
grojind-dwelling  member  of  the 

pidae;  apparently 
lighlands  in  southeastern 
subspecies  (formerly 
he  full  species  Turdus 

at  low  density  and 
imited  forest  habitat.  Such 
ve  been  mostly  cleared  for 
purposes  or  to  obtain 
.  The  only  relatively  well- 
lation  occupies  an  area  of 

kilometers  (1.2  square 
ijiay  contain  several  hundred 


■  n 


"s  turaco  (Tauraco 
).— 1991  petition.  ICBP 
U.S.  endangered;  a 
parrot  of  the  family 

<  ae,  characterized  by  a 
ish  color  and  a 

crest;  known  only  from  the 
B^nso  Highlands  in  western 
he  montane  forest  habitat 
is  being  rapidly  cleared 
cultivation,  overgrazing  by 
'  estock,  wood-cutting,  and 
estimated  800-1.200  pairs 
(Dr.  C.  R.  McKay.  Ijim 
Fjorest  Project.  Bamenda. 

n  litt.). 
\  anga  (Xenopirostris 
1980  petition.  ICBP  rare.  U.S. 
a  predatorj'  bird  of  the 
M  dagasy  family  Vangidae. 

<  imilar  to  the  shrikes;  occurs 
i  )rests  of  eastern  Madagascar 


Although  still  widely  distributed,  this 
species  has  declined  and  become  rare  as 
its  forest  habitat  has  been  destroyed  and 
modified  by  people  (A). 

Van  Dam's  vanga  [Xenopirostris 
don?//).— 1980  petition.  ICBP  rare.  U.S. 
threatened;  another  member  of  the 
Vangidae;  occurs  in  northwestern 
Madagascar.  Because  of  deforestation 
this  species  appears  to  have  become 
restricted  to  a  single  area  of  primary 
deciduous  forest  at  Ankarafantsika  (A). 
However,  that  area  is  currently 
protected  and  the  bird  reportedly  is 
present  there  in  fairly  good  numbers. 

Aldabra  warbler  [Nesillas 
aldabranus).— 1991  petition.  ICBP 
endangered,  U.S.  endangered;  a  small 
song  bird  of  the  family  Muscicapidae; 
restricted  to  a  small  part  of  Aldabra,  one 
of  the  islands  of  Seychelles,  a  nation  off 
the  east  coast  of  Africa.  The  ICBP  refers 
to  this  warbler  as  the  "rarest,  most 
restricted  anil  most  highly  threatened 
species  of  bird  in  the  world." 
Discovered  only  in  1967,  it  seems  to 
have  been  confined  to  an  area  of 
approximately  10  hectares  (25  acres)  of 
coastal  vegetation  on  Aldabra.  This 
habitat  is  being  destroyed  by  introduced 
goats  and  rats  (A),  and  the  latter  also 
prey  on  nests  (C). 

Banded  wattle-eye  [Platysteira 
laticincta).— 1991  petition.  ICBP 
endangered.  U.S.  endangered;  a  small 
flycatcher  of  the  family  Muscicapidae. 
characterized  by  pale  plumage  and  a 
wattle  of  bare  red  skin  above  the  eye; 
known  only  from  the  Bamenda 
Highlands  in  western  Cameroon. 
Although  this  species  is  considered 
reasonably  common  in  the  remnant 
montane  forests  on  which  it  depends, 
such  habitat  is  being  rapidly  cleared  and 
fragmented  as  a  result  of  cultivation, 
overgrazing  by  domestic  livestock, 
wood-cutting,  and  fires  (A).  An 
estimated  800-1.200  pairs  may  survive 
(Dr.  C.R.  McKay.  Ijim  Mountain  Forest 
Project,  Bamenda.  Cameroon,  in  litt.). 

Clarke's  weaver  (Pioceus  golandi). — 
1991  petition.  ICBP  endangered,  U.S. 
endangered;  a  member  of  the  family 
Ploceidae;  known  only  from  a  small 
forested  area  between  Kilifi  Creek  and 
the  Sabaki  River  on  the  southeastern 
coast  of  Kenya.  Numbers  have  been 
estimated  at  1.000  to  2.000  pairs,  but  are 
declining  because  of  excessive  logging 
(A).  At  present  rates  of  destruction,  all 
favorable  habitat  could  be  eliminated 
within  about  15  years.  Even  though  a 
portion  of  the  habitat  is  legally 
protected,  enforcement  has  not  been 
effective  (D). 

The  decision  to  add  the  above  30 
kinds  of  African  birds  to  the  List  of 
Endangered  and  Threatened  Wildlife 
was  based  on  an  assessment  of  the  best 


available  scientific  information,  and  of 
past,  present,  and  probable  future 
threats  to  these  birds.  All  have  suffered 
substantial  losses  in  habitat  and/or 
numbers  in  recent  years  and  are 
vulnerable  to  human  exploitation  and 
disturbance.  If  conservation  mea.sures 
are  not  implemented,  further  declines 
are  likely  to  occur,  increasing  the  danger 
of  extinction  for  these  birds.  Critical 
habitat  is  not  being  determined,  as  such 
designation  is  not  applicable  to  foreign 
species. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  pursuant  to  the  Act  include 
recognition  and.  for  those  under  United 
States  jurisdiction,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  enconrages 
conservation  measures  by  Fedtril. 
international,  and  private  agencies, 
groups,  and  individuals. 

Section  7(a)  of  the  Act.  as  amended, 
and  as  implemented  by  regulations  at  50 
CFR  Part  402.  requires  Federal  agencies 
to  evaluate  their  actions  that  are  to  be 
conducted  within  the  United  States  or 
on  the  high  seas,  with  respect  to  any 
species  that  is  listed  as  endangered  or 
threatened  and  with  respect  to  its 
designated  critical  habitat  (if  any). 
Section  7(a)(2)  requires  Federal  agencies 
to  ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  proposed 
Federal  action  within  the  United  States 
or  on  the  high  seas  may  affect  a  listed 
species,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Ser\ice.  No  such  activities  are 
currently  known  with  respect  to  the 
species  covered  by  this  rule. 

Section  8(a)  of  the  Act  authorizes  the 
provision  of  limited  financial  assistance 
for  the  development  and  management  of 
programs  that  the  Secretary'  of  the 
Interior  determines  to  be  necessary  or 
useful  for  the  conservation  of 
endangered  species  in  foreign  countries. 
Sections  8(b)  and  8(c)  of  the  Act 
authorize  the  Secretary  to  encourage 
conservation  programs  for  foreign 
endangered  species  and  to  provide 
assistance  for  such  programs  in  the  form 
of  personnel  and  the  training  of 
personnel. 

Section  9  of  the  Act  and 
implementing  regulations  found  at  50 
CFR  17.21  and  17.31  set  forth  a  series 
of  general  prohibitions  and  exceptions 
that  apply  to  all  endangered  and 
threatened  wildlife.  These  prohibitions, 
in  part,  make  it  illegal  for  any  person 


subject  to  tin-  jurisdiction  of  the  Unitt-d 
.States  to  take  within  the  United  States 
or  on  the  high  seas,  import  or  export. 
•>\u\}  in  interstiite  commerce  in  the 
(  ourse  of  (omniercial  activity,  or  sell  or 
c)i'f(>r  for  Si'ile  in  interstate  or  foreign 
(.ommerce  any  endangered  or  threatened 
wildlife.  It  also  is  illegal  to  possess,  sell. 
(UHiver.  tr.insport,  or  ship  any  such 
wildlife  that  has  been  taken  in  violation 
of  the  Act.  Certain  exceptions  apply  to 
;:gents  of  the  Service  and  .State 
(;onser\ation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  and  threatened 
\vi!d!i<"  I)  ndt'r  certain  cirtumstances. 
Regulanop.s  governing  permits  are 
codified  at  .".()  CFR  17.22.  17.23,  and 
17.32.  Such  permits  are  available  for 
scientific  purposes,  to  enhanct! 
propagation  or  survival,  or  for 
incidental  take  in  connection  with 
otherwise  lawful  activities.  Fur 
threatiMied  species,  there  also  are 
permits  available  for  zoologi(,al 
exhibition,  educational  purposes,  or 
s[)ecial  purposes  consistent  with  the 
purposes  of  the  Act. 

National  Knvironmental  Policy  Act 

The  .Service  has  determined  that  an 
Fn\  ironmental  Assessment,  as  lieiined 
under  tlie  authority  of  the  National 
luivironmental  Polif:v  Act  of  10(>9.  lu-ed 


not  \w  prepared  in  connection  v\ith 
regulations  adopted  pursuant  to  .Section 
4(a)  of  the  Endangered  Species  Act.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Fegisfer  of 
October  25.  1983  (48  FK  4<C44). 
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'">         Regulattnns  Pn>mul"tition 


Ac(  (irdinglv.  part  17,  subchapter  li  nl 
chapter  I.  title  50  of  the  Code  of  Federal 
Regulations,  is  herehv  an)end<-il  ;is  set 
forth  below 

PART  17— (AMENDED) 

1.  Theaiuhoritv  citntion  lor  p;.r1  17 
contimies  to  n-ad  as  follows: 

.Wilhority:  It.  l.S.C.  i:<hl-14(i7  Itil  SC 
l.'.:n-l'>44;  11. 1  .SC.  4jfin;.'4i,  P.il»  L.  '<••- 
(>L">.  10(1  ,St.ir    tr.()0;  unlesv  ofhiTixisf  nott-ij 

2.  .XmtMid  5)  I7.n(h)  by  adding  tile 
following,  in  alphabetical  order  uixli  r 
BIRDS,  to  the  List  ol  Fndai:g.-red  .uid 
Threat<Mied  Wildlile: 

§17.11  .  Endangered  and  threatened 
wildlife. 


(Ill*    • 


Species 


Common  name 


Scientific  name 


HiStcrtc  range 


Verte&rate  popu- 
lation wvtiere  en- 
dangered or  threat- 
ened 


Status        Wtien  hstc-d 


Critical 

tl3b.t3? 


special 
rules 


B(RDS 


AltMtross,  Amster-  Diomedia  Indian  Ocean— Am-      Entire  E 

dam  amsterdamensis  sterdam  Island 

Alethe,  Thyolo  Alethe  choloensis  ...  Malawi.  I^ozam-           Entire    , E 

(thrush).  txque. 

•  •  •  •       ' 
Bush-stirike.  Uluguru  Malaconotus  alius  .      Tanzania Entire T 

•  •  *  '          • 

Dove,  Seychelles  Streptopelia  Ind.ar,  Ocean—             Entire E 

turtle.  picturata  rostraia  Seychelles. 

•  •  •  • 

Eagle,  Madagascar  Hahaeetus                   Madagascar Entire E 

sea.  vociteroides. 

Eagle,  Madagascar  Eutriorctvs  aslur MatJagj^^car Entire E 

serpent. 

Fody,  Majntis Foudia  rubra Indian  Ocean—             Entire E 

Mauritius. 


571 


57: 


571 


571 


571 


txlA 


NA 


NA 


f>JA 


NA 


NA 


NA 


r,A 


f>JA 


NA 


NA 


NA 


NA 


JMI 
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Common  m  me 


Fody,  Rodrlgu(  s Foudia  Havicans 


Francolin.  Djib  >uti 


Grebe,  Alaotra 


Guineafowi. 
breasted. 


wl  lite- 


Lark,  Raso  .... 


Mai'mbe.  Ibad^n 
(weaver 


fine  1) 


Nuthatch.  Algerian  ...     Sitta  ledanO  Algeria  Entire 


Oystercatcher 
Canarian  bl; 


Parrot,  Seych« 
lesser  vasa 


Petrel,  Madeir  i 
(=freira). 


Petrel,  Masca^ene 
black. 


Pigeon,  pink 


Pochard, 
car. 


Robtn,  dapple ) 
mountain 


Species 


Scientific  name 


Vertebrate  popu- 
Li  .  lation  where  en-  c..,...^       \a/k^„  ho.^w         Critical  Special 

Historic  range         dangered  Of  tl.reat-       ^'^^^       Whenlisted         ^^^3,  ^^^^^ 

ened 


Francoltnus 
ochropectus. 


Tachybaptjs 
rufoflavatus. 


Agelastes 
meleagrtdes. 


Alauda  razae 


Indian  Ocean —  Entire 

Mauritius 
(Rodrigues  Is- 
land). 


Djibouti  Entire 


Madagascar Entire 


571 


West  Africa Entire T 


Atlantic  Ocean- 
Cape  Verde 
(Raso  Island). 


Entjre 


Malrmbus 
ibadanensis. 


Nigeria  Entire 


ck. 


i.es 


Haematopus 
meadewaidoi. 


Coracopsis  nigra 
barklyi 


Atlantic  Ocean — Ca-    Entire 
nary  Islands. 


Indian  Ocear> — 
Seychelles 
(Praslin  Island). 


Pterodroma  madeira    Atlantic  Ocean — 
Madeira  Island. 


Pterodroma 
aterrima. 


Columba 
(=Nesoenas) 
may  en. 


Indian  Ocean — 
Mauritius  (Re- 
union Island). 


Indian  Ocean — 
Mauritius. 


Entire 


Entire 


Entire 


Entire E 


Pigeon,  Whitejtailed      Columba  junoniae 
laurel. 


Mad  jgas-      Aythya  mrwtata 


Atlantic  Ocean — Ca-     Entire 
nary  Islands. 


Madagascar Entire E 


Arcanatof 
(=Modulatnx) 
orostruthus. 


Mozambique,  Tan- 
zania. 


Entire 


Sunbird,  Mart  igu  ....     Nectarinia  prigoginei    Zaire  Entire 


571 


571 


571 


571 


571 


571 


571 


571 


571 


571 


571 


571 


571 


571 


571 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 
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Thrush.  Taita 


Turaco, 
Bannerman's. 


Tardus  olivaceus 
helleri. 


Tauraco 
bannermani. 


Kenya  Entire 


Cameroon Entire E 


Vanga,  Pollen's  Xenopirostris  polleni    Madagascar Entire T 


Vanga,  Van  Dam's  ..    Xenopirostris  damii .    Madagascar... Entire T 


Warber  (Old  World),     NesiHas  aldabranus      Indian  Ocean — 
Aldabra.  Seychelles 

(Aldabra  Island). 


Entire 


Wattle-eye,  Ijanded  .     Platysteira  laticiiKta     Cameroon Entire E 


Weaver,  Clarke's  Ploceus  gclandi Kenya  Entire E 


571 


571 


671 


^71 


571 


571 


571 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


Dated:  Detembcrl  2,  1994. 
Moliie  H.  Beattie. 

Director.  Fish  and  Wilrilife.  Service. 

|FR  Doc.  95-832  Filt  d  1-11-9.S.  8:45  am) 

BILLING  CODE  4310-S5-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  625 
[1.0.  010395A] 

Summer  Flounder  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration,  (NOAA). 

Commerce. 

ACTION:  Notification  of  commercial 

quota  transfer. 

SUMMARY:  NMFS  announces  that  the 
State  of  Maryland  is  transferring  50,000 
lb  (22.680  kg)  of  commercial  summer 
flounder  quota  to  the  State  of  New  York. 
NMFS  announces  the  adjustment  of 
these  states'  quotas. 
EFFECTIVE  DATE:  December  30,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hannah  Goodale,  508-281-9101. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implementing  Amendment 
2  to  the  Fishery  Management  Plan  for 
the  Summer  Flounder  Fishery  (FMP)  are 
found  at  50  CFR  part  625.  The 


regulations  require  annual  spec:ificatioii 
of  a  commercial  quota  that  is 
apportioned  among  the  coastal  states 
from  North  Carolina  through  Maine.  The 
process  used  to  set  the  aniuuil 
commercial  quota,  adjust  for  overages, 
and  the  percent  allocated  to  each  state 
is  described  in  §625.20. 

Transfers  of  commercial  quo'n  are 
authorized  under  Amendment  5  to  the 
FMP  (58  FR  659.36.  December  17. 1993) 
which  allows  two  or  more  states,  under 
mutual  agreement  and  with  the 
concurrence  of  the  Director,  Northeast 
Region.  NMFS,  (Regional  Director)  to 
transfer  or  combine  summer  flounder 
commercial  quota.  The  Regional 
Direc;tor  is  required  to  consider  the 
criteria  set  forth  in  §625.20(0(1)  in  ihe 
evaluation  of  requests  for  quota  transfers 
or  c;ombinations. 

The  Regional  Director  is  further 
required  to  publish  notification  in  the 
Federal  Register  advising  a  state,  and 
notifying  Federal  vessel  permit  and 
dealer  permit  holders,  that  effective 
upon  a  specific  date,  a  portion  of  a 
state's  commercial  quota  has  been 
transferred  to  or  combined  with  the 
commercial  quota  of  another  state. 

The  States  of  Maryland  and  New  York 
have  mutually  agreed  to  transfer  50.000 
Ih  (22.680  kg)  of  1994  commen.ial  quota 
from  Maryland  to  New  York,  and  the 
Regional  Director  has  concurred. 

The  Regional  Director  has  determined 
that  the  criteria  set  forth  in  §  625.20(f) 
have  been  met,  and  publishes  this 


notification  of  quota  transfer.  This 
action  revises  the  quotas  for  the 
calendar  \  ear  1994. 

Classiruation 

This  action  is  taken  under  .50  CFR 
part  625  and  is  exempt  from  review 
under  E.O.  12866. 

Authoritj;  16  ISC.  18(11  ft  st-t} 

Dated:  luniiary  6.  1995. 
David  S.  Crestin, 

.■\rtin<;  Direr  tor.  Office  of  Fit-hfrics 
('ortienation  anei Managen:i-nt.  .\(itinnal 
Murine  Fi.-<heries  Sen-ice. 
|FR  D(M    94-796  Filed  1-11-94.  8  45.li!l! 
BILLING  COOE  3510-22-F 


50  CFR  Parts  672  and  675 

(Docket  No.  900833-1095;  I.D.  010395B] 

Groundfish  of  the  Gulf  of  Alaska; 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area;  Bycatch 
Rate  Standards  tor  the  First  Half  of 
1995 

AGENCY:  National  Marine  Fisheries 

Ser\  ice  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Pacific  halibut  and  red  king  crab 

bycatch  rate  standards;  request  for 

comments. 

SUMMARY:  NMFS  announces  Pacific 
halibut  and  red  king  crab  byf:at«;h  mte 
standards  for  the  first  half  of  1995 
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IF.fiH.  Attn: 
to  709  West 
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Susan  J.  Sail 


of  these  bycatch  rate 
necessary  under  regulations 
ig  the  vessel  incentive 
is  action  is  necessary  to 
he  bycatch  rate  standards 
operators  who 
the  Alaska  groundfish 
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Rbnald  J.  Berg.  Chief. 

M  inagement  Division.  NMFS. 
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9th  Street.  Federal  Building, 
llineau.  .^K. 
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INFORMATION  CONTACT: 

eson. 907-586-7228. 
INFORMATION:  The 
undfi.sh  fisheries  in  the 
eionomic  zone  of  the  Bering 
Ah  utian  Islands  management 
and  Gulf  of  Alaska  (GOA) 

by  NMFS  according  to  the 
lagement  Plan  for  the 
Fishery  of  the  Bering  Sea 
Islands  Area  and  the 
Management  Plan  for 
of  the  Gulf  of  Alaska 
FMPs  were  prepared  by  the 
Fishery  Management 
ncil)  under  the  authority  of 
Fishery  Conservation  and 
Act  (Magnuson  Act).  The 
plemented  by  regulations 
fisheries  at  30  CFR  parts 
d  676.  General  regulations 
ain  to  the  U.S.  fisheries 
CFR  part  620. 
sat  §§672.26  and  675.26 
i  vessel  incentive  program  to 
)ut  and  red  king  crab 
ratts  in  the  groundfi.sh  trawl 
er  the  incentive  program, 
trawl  vessels  may  not 
fie  halibut  bycatch  rate 
ified  for  the  BSAI  and 
w^ter  pollock  and  "other 
ries.  and  the  BSAI  yellowfin 
om  pollock"  fisheries, 
ors  also  may  not  exceed 
bycatch  standards 
the  BSAI  yellowfin  sole 
;rawl"  fisheries  in  Bycatch 
?;one  1  (defined  in  §675.2). 
s  included  under  the 
p  "ogram  are  defined  in 
at  §§  672.26(b)  and 


pei 


ens 


Uidt 
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Regulations  at  §§  672.26(c)  and 
675.26(c)  require  that  halibut  and  red 
king  crab  bycatch  rate  standards  for 
each  fishery  included  under  the 
incentive  program  be  published  in  the 
Federal  Register.  The  standards  are  in 
effect  for  specified  seasons  within  the  6- 
month  periods  of  January  1  through 
June  30.  and  July  1  through  December 
31.  Given  that  the  GOA  and  BSAI 
fisheries  are  closed  to  trawling  from 
January  1  to  January  20  of  each  year 
(§§  672.23(e)  and  675.23(d). 
respectively),  the  Director.  Ala.ska 
Region.  NMFS  (Regional  Director),  is 
implementing  bycatch  rate  standards  for 
the  first  half  of  1995  effective  from 
January  20.  1995.  through  June  30.  1995. 

At  its  September  1994  meeting,  the 
Council  reviewed  average  1992-94 
bycatch  rates  experienced  by  vessels 
participating  in  the  fisheries  under  the 
incentive  program.  Based  on  this  and 
other  information  presented  below,  the 
Council  recommended  halibut  and  red 
king  crab  bycatch  rate  standards  for  the 
first  half  of  1995.  These  standards  were 
reconfirmed  by  the  Council  at  its 
December  1994  meeting  after  the 
Council  considered  new  information  on 
the  intent  of  some  trawl  vessel  owners 
to  purchase  and  use  voluntarily  large- 
me.sh  gear  to  reduce  groundfish  discard 
amounts.  The  Council's  recommended 
bvcatch  rate  standards  are  listed  in 
Table  1.  As  required  by  §§  672.26(c)  and 
675.26(c).  the  Council's  recommended 
bycatch  rate  standards  for  January 
through  June  are  based  on  the  following 
information: 

1.  Previous  years'  average  observed 
bycatch  rates; 

2.  Immediately  preceding  season's 
average  observed  bycatch  rates; 

3.  The  bycatch  allowances  and 
associated  fishery  closures  specified 
under  §§672.20(0  and  675.21; 

4.  Anticipated  groundfish  harvests; 

5.  Anticipated  seasonal  distribution  of 
fishing  effort  for  groundfish:  and 

f).  Other  information  and  criteria 
deemed  relevant  by  the  Regional 
Director. 

Bvcatch  Rate  Standards  for  Pacific 
Halibut 

The  Council's  recommended  halibut 
bycatch  rate  standards  for  the  1995 
trawl  fisheries  are  unchanged  from 
those  implemented  in  1994.  The 
recommended  1995  standards  are  based 
largely  on  anticipated  seasonal  fishing 
effort  for  groundfish  species  and  1992- 
94  halibut  bycatch  rates  observed  in  the 
trawl  fisheries  included  under  the 
incentive  program.  The  Council 
recognized  that  the  1995  trawl  fisheries 
do  not  start  until  January  20. 


The  recommended  standard  for  the 
yellowfin  sole  fishery  was  maintained  at 
5.0  kilograms  (kg)  halibut  per  metric  ton 
(mt)  of  groundfish  for  the  first  quarter  of 
1995.  Regulations  implemented  in  1994 
(59  FR  38132.  July  27.  1994)  revised  the 
opening  date  for  the  yellowfin  sole  and 
"other  flatfish"  trawl  fisheries  from  May 
1  to  Januar>'  20  of  each  year.  This 
revision  was  initially  implemented  by 
emergency  interim  rulemaking  on 
February  7.  1994  (59  FR  6222.  February 
10.  1994).  The  small  amount  of  data 
availiible  on  halibut  bycatch  rates  in  the 
yellowfin  sole  fishery  during  the  first 
quarter  of  1994  show  an  average  bycatch 
rate  of  about  2.70  kg  halibut/mt  (>f 
groundfi.sh.  This  rate  approximaics  the 
relatively  low  halibut  bycatch  rates 
experienced  by  vessels  fishing  in  the 
BSAI  joint  venture  fisheries  during  the 
mid  to  late  1980's  (less  than  2  kg 
halibut/mt  of  groundfish).  The  Council 
also  recommended  that  a  bycatch  rate 
standard  of  5.0  kg  halibut/mt  of 
groundfish  be  maintained  for  the  second 
quarter  of  1995.  even  though  the  average 
halibut  bycatch  rate  experienced  by  the 
yellowfin  sole  fishery  during  the  second 
quarter  of  1994  (5.98  kg  halibut/mt 
groundfish)  was  slightly  higher  than  the 
standard. 

Although  the  bycatch  rate  of  halibut 
'in  the  yellowfin  sole  fishery  during  the 
first  half  of  the  year  has  been  as  high  as 
13  kg  halibut/mt  groundfish  (1993 
observer  data),  the  Council 
recommended  a  1995  halibut  bycatch 
rate  standard  of  5.0  kg  halibut/mt  of 
groundfish  given  that  the  average 
bycatch  rates  experienced  by  the 
yellow  fin  sole  fishery  during  the  first 
half  of  1991.  1992.  and  1994  were  only 
slightly  higher  or  below  the 
reconmiended  standard,  indicating  that 
vessel  operators  are  able  to  fish  at 
halibut  bycatch  rates  lower  than  those 
experienced  in  1993.  Furthermore,  a 
bycatch  rate  standard  of  5  kg  halibut/mt 
of  groundfish  will  continue  to 
encourage  vessel  operators  to  take 
action  to  avoid  excessively  high  bycatch 
rates  of  halibut. 

The  halibut  bycatch  rate  standard 
recommended  for  the  BSAI  and  GOA 
midwater  pollock  fisheries  (1  kg 
halibut/mt  of  groundfish)  is  higher  than 
the  bvcatch  rates  normally  experienced 
by  vessels  participating  in  these 
fisheries.  The  recommended  standard  is 
intended  to  encourage  vessel  operators 
to  maintain  off-bottom  trawl  operations 
and  limit  further  bycatch  of  halibut  in 
the  pollock  fi.shery  when  halibut 
bvcatch  restrictions  at  §§  672.20(0(31(1) 
and  675.21(c)(l)(iii)  prohibit  directed 
fishing  for  pollock  by  vessels  using  non- 
pelagic  trawl  gear. 


The  recommended  halibut  bycatch 
rate  standards  for  the  BSAI  "bottom 
pollock"  fishery  continue  to 
approximate  the  average  annual  rates 
observed  on  trawl  vessels  participating 
in  this  fishery  during  the  past  4  years. 
The  recommended  standard  for  ihe 
BSAI  "bottom  pollock"  fishery  during 
the  first  quarter  of  1995  (7.5  kg  halibut/ 
mt  of  groundfish)  is  set  at  a  level  near 
the  average  halibut  bycatch  rate 
experienced  by  vessels  participating  in 
the  "bottom  pollock"  fishery  during  the 
first  quarters  of  1992  and  1993  (7.58  and 
7.59  kg  halibut/mt  of  groundfish. 
respectively).  During  the  first  quarter  of 
1994.  the  halibut  bycatch  rate  in  this 
fishery  was  only  2.71  kg  halibut/m.t 
groundfish.  However,  the  average 
halibut  bycatch  rate  during  the  second 
quarter  of  1994  was  unusually  high  at 
almo.st  30  kg  halibut/mt  groundfish. 
This  high  rate  was  associated  with  very 
little  fishing  effort  because  the  Bering 
Sea  subarea  and  Aleutian  Islands 
subarea  offshore  component  pollock 
fisheries  were  closed  on  February'  18 
and  March  1,  respectively;  and  the 
inshore  Bering  Sea  subarea  and  Aleutian 
Islands  subarea  pollock  fisheries  were 
closed  on  March  2.  1994,  and  March  18. 
1994,  respectively.  As  a  result,  the 
second  quarter  bycatch  rate  estimated 
for  the  1994  pollock  fishery'  is  not 
considered  to  be  refiective  of  the  rates 
typically  experienced  in  this  fishery.  As 
in  past  years,  the  directed  fishing 
allowances  specified  for  the  1995 
pollock  "A"  season  likely  will  be 
reached  before  the  end  of  the  "A" 
season  on  April  15.  Directed  fishing  for 
pollock  is  prohibited  from  the  end  of  the 
pollock  "A"  season  (April  15)  until  the 
beginning  of  the  pollock  "B"  season 
(August  15),  except  by  vessels  fishing 
under  the  Community  Development 
Quota  (CDQ)  orograni  (50  CFR  675.27). 

The  Council  recommended  a  5.0  kg 
halibut/mt  of  groundfish  bycatch  rate 
standard  for  the  second  quarter  of  1995 
to  accommodate  any  CDQ  pollock 
fishery  that  may  occur  during  this 
period.  This  standard  approximates  the 
average  halibut  bycatch  rate 
experienced  by  vessels  participating  in 
the  bottom  pollock  fishery  during  the 
second  quarter  of  1992  (4.34  kg  halibut/ 
mt  of  groundfish).  but  is  higher  than  the 
second  quarter  rate  experienced  in  1993 
(2.72  kg  halibut/mt  of  groundfish). 

A  30  kg  halibut/mt  of  groundfish 
bycatch  rate  standard  was 
recommended  for  the  BSAI  "other 
trawl"  fishery.  This  standard  has 
remained  unchanged  since  1992.  The 
Council  recommended  a  40  kg  halibut/ 
mt  of  groundfish  bycatch  rate  standard 
for  the  GOA  "other  trawl"  fishery, 
which  is  the  same  as  for  1994. 


The  bycatch  rate  standards 
recommended  for  the  GOA  and  BSAI 
"other  trawl'  fisheries  are  based  on  the 
Council's  intent  to  simplify  the 
incentive  program  by  specifying  a  single 
bvcatch  rate  standard  for  the  aggregate 
trawl  fisheries  that  are  not  assigned 
fishery-specific  bycatch  rate  standards 
under  the  incentive  program,  yet  reduce 
overall  halibut  bycatch  rates  in  the 
Ala.ska  groundfish  trawl  fi.sheries. 

Observer  data  collected  from  the  1994 
GOA  "other  trawl"  fishery  show  first 
and  second  quarter  halibut  bycatch  rates 
of  20  and  43  kg  halibut/mt  of 
groundfi.sh,  respectively.  First  and 
second  quarter  rates  from  1993  were  34 
and  27  kg  hahbut/mt  of  ground.*"ish. 
respectively.  Observer  data  collected 
from  the  1994  BSAI  "other  trawl" 
fishery  show  first  and  second  quarter 
halibut  bycatch  rates  of  9  and  20  kg 
haiibut'mt  of  groundfish.  rtv-pectiveiv. 
Observer  data  from  1992  and  1993 
showed  similar  rates.  The  average 
bycatch  rates  experienced  by  vessels 
participating  in  the  GOA  and  BS.AI 
"other  trawl"  fisheries  are  lower  than 
the  Council's  recommended  bycatch 
rate  standards  for  these  fisheries. 
However,  the  Council  determined  that 
its  recommended  halibut  bycatch  rate 
standards  for  the  "other  trawl"  fisheries 
would  continue  to  provide  an  incentive 
to  vessel  operators  to  avoid  unusually 
high  halibut  bycatch  rates  while 
participating  in  these  fisheries  and 
contribute  towards  an  overall  reduction 
in  halibut  bycatch  rates  experienced  in 
the  Alaska  trawl  fisheries.  Furthermore, 
these  standards  would  provide  some 
leniency  to  those  vessel  operators  that 
choose  to  use  large-mesh  trawl  gear  in 
the  BSAI  rock  sole  fishery  (a  component 
fishery  of  the  BSAI  "other  trawl  " 
fishery)  as  a  means  to  reduce  groundfish 
discard  amounts.  The  bycatch  rates  of 
halibut  and  crab  could  increase  for 
vessels  using  this  gear  type,  but  observer 
data  do  not  exist  on  which  to  base  a 
revised  bycatch  rate  standard  for  these 
operations.  The  Council  recommended 
maintaining  the  current  bycatch  rate 
standard  for  the  BSAI  "other  trawl  " 
fishery  until  observer  data  become 
available  that  will  provide  a  basis  for 
bycatch  rate  standards  for  vessels  using 
large-mesh  trawl  gear.  At  its  September 
and  December  1994  meetings,  the 
Council  requested  that  NMFS  initiate 
rulemaking  to  require  large-mesh  trawl 
gear  in  the  rock  sole.  Pacific  cod.  and 
pollock  fisheries.  As  part  of  that 
process,  the  Council  requested  that 
NMFS  amend  regulations  implementing 
the  vessel  incentive  program  so  that 
separate  bycatch  rate  standards  for  the 
rock  sole  fishery  may  be  specified  that 


consider  the  potential  for  higher  halibut 
and  red  king  crab  bycatch  rates  under 
mesh  size  restrictions. 

Bycatch  Rates  Standards  for  Rod  King 
Crab 

The  Councils  recommended  n-d  king 
crab  byt.atch  rate  standard  for  the 
yellowfin  sole  and  "other  trawl" 
fisheries  in  Zooe  1  of  the  Bering  Sea 
subarea  is  2.5  irab/mt  of  groundfish 
during  the  first  half  of  1995.  Tliis 
standard  has  remained  unchanged  since 
1992. 

With  the  exception  of  rock  sole,  little 
fishing  effort  for  flatfish  has  occurred  in 
Zone  1  during  recent  years,  because 
commercial  concentrations  of  yellowfin 
sole  and  "other  Hatfish"  normally  occur 
north  of  this  area,  when  these  fisheries 
opened  on  May  1.  Because  regulations 
recently  have  been  implemented  that 
revise  the  opening  date  for  these  fiatfish 
fisheries  to  Januarv'  20.  limited  observer 
data  exist  Tor  Ihe  yellowfin  sole  fisherv 
in  Zone  1  for  the  4-year  period  of  lS9i- 
94.  These  data  indi(  ate  average  red  king 
crab  bycatch  rates  during  the  first  part 
of  the  year  between  0.23  and  2.19  crab/ 
mt  of  groundfish.  During  this  same  4- 
year  period,  the  first  and  second  quarter 
bycatch  rates  of  red  king  crab 
experienced  by  vessels  participating  in 
the  "other  trawl"  fisherv  ranged  from 
.02  to  2.39  crab/mt  of  groundfish.  The 
total  bycatch  of  red  king  crab  by  vessels 
participating  in  the  1994  trawl  fisheries 
is  estimated  at  244.634  crab,  or  about 
122  percent  of  the  200,000  red  king  crab 
bycatch  limit  established  for  the  trawl 
fisheries  in  Zone  1.  Most  of  red  king 
crab  bycatch  (193.016  crab)  occurred  in 
Ihe  rock  sole  fishery.  At  the  request  of 
the  Council.  NMFS  is  pursuing  an 
emergency  trawl  closure  in  Zone  1  to 
reduce  the  number  of  female  red  king 
crab  taken  as  bycatch.  This  action  was 
recommended  by  the  Council  in 
response  to  conservation  concerns 
ensuing  from  results  of  the  1994  NMFS 
crab  trawl  survey  that  showed  female 
crab  to  be  below  threshold  numbers. 
The  emergency  rule  would  close 
lucrative  fishing  grounds  used  by  the 
rock  sole  fishery  and  would  change 
observer  coverage  requirements  to 
provide  NMFS  with  more  thorough  and 
timely  data  on  crab  bycatch  in  Zone  1 
so  that  specified  fishery  bvcatch 
allowances  are  not  exceeded. 
Anticipating  that  fishery-  bycatch 
allowances  will  not  be  exceeded  in  1995 
and  that  the  red  king  crab  bycatch  limit 
will  restrict  bycatch  amounts  to 
specified  levels,  the  Council  maintained 
the  2.5  red  king  crab/mt  of  groundfish 
bycatch  rate  standard.  As  mentioned 
above,  the  Council  has  requested  that 
NMFS  pur<;ue  rulemaking  that  would 
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separate  red  king  crab  bycatch 
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Classification 

This  action  is  taken  under  50  CFR 
672.26  and  675.26  and  is  exempt  from 
review  under  E.O.  12866. 

Information  upon  which  the 
recommended  bycatch  rate  standards 
were  initially  based  was  reviewed  by 
the  Council  at  its  September,  1994, 
meeting.  The  Council  reconfirmed  the 
recommended  bycatch  rate  standards  at 
its  December  1994  meeting  after 
considering  new  information  about  the 
potential  effect  of  voluntary  use  of  large 
mesh  trawl  gear  in  the  rock  sole  fishery 
on  prohibited  species  bycatch  rates. 
These  standards  must  be  effective  by  the 
.start  of  the  1995  trawl  season  on  Januarj- 
20.  to  avoid  a  lapse  in  ves.sel 
accountability  under  the  vessel 
incentive  program.  Without  this 
accountability,  prohibited  species 
bycatch  rates  could  increase  in  the 
groundfish  trawl  fisheries,  prohibited 
species  bycatch  allowances  could  be 
reached  sooner,  specified  groundfish 
trawl  fisheries  could  be  closed 
prematurely,  and  owners  and  operators 
of  groundfish  trawl  vessels  could  forego 
additional  revenues.  Therefore,  in 
accordance  with  §§  672.26(c)(2)  and 
675.26(c)(2),  the  Assistant 
Administrator  for  Fisheries.  NOAA. 
finds  for  good  cause  that  it  is 
impractical  and  contrary  to  the  public 
interest  to  afford  prior  notice  and 
opportunity  for  public  comment  on  this 
action  beyond  the  start  of  the  1995  trawl 
season,  or  to  delay  its  effective  date. 

Authority:  IS  IJ.S.C.  1801  et  seq. 


Dated:  Januarj'  6, 1995. 
Richard  B.  Stone, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  \ationul 
Marine  Fisheries  Service. 

Table  1.— Bycatch  Rate  Stand- 
ards. BY  Fishery  and  Quarter, 
FOR  THE  First  Half  of  1995  for 
Purposes  of  the  Vessel  Incen- 
tive Program  in  the  BSAI  and 
GOA 


Fishery  and  quarter 


1995 
bycatch 

rate 
standard 


Halibut  bycatch  rate  standards  (kilogram  of 
halibut/metric  ton  of  groundfish  catch) 


BSAI  Midwater  pollock: 

Qt  1   

Qt2  

BSAI  Bottom  pollock: 

Qt  1 

Qt2  

BSAI  Yellowfin  sole; 

Qt  1   

Qt2  

BSAI  Other  trawl: 

Qt  1   

Qt2  

GOA  Midwater  pollock; 

Qt  1   

Qt2  

GOA  Other  trawl: 

Qt  1   

Qt2  


7.5 
5.0 

5.0 
5.0 

30.0 
30.0 

1.0 
1.0 

40.0 
40.0 


Zone  1  red  king  crab  bycatch  rate  stand- 
ards (number  of  crab/metric  ton  of 
groundfish  catch) 


BSAI  yellowfin  sole: 

Qt  1   

Qt2  

BSAI  Other  trawl: 

Qt  1    

Qt2  


2.5 
2.5 

2.5 
2.5 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-NM-178-AD] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-10-10  Airplanes 

AGENCY:  Fedt.Tal  Aviiition 

Administration.  DOT. 

ACTION:  Notice  of  prnposod  rulcnuilvinu 

(NFRM). 

SUMMARY:  This  document  propnsos  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  .Model  DC- 
10-10  airplanes.  This  proposal  would 
require  repetiti\e  inspections  tu  detect 
cracking  of  the  upper  caps  in  the  front 
spar  of  the  left  and  right  wing,  and 
rnpair,  if  necessary.  This  propos.3l  is 
prompted  by  reports  of  fatigue  cracking 
in  the  upper  cnp  of  the  front  spar  of  tlie 
wing  in  the  forward  flange  area.  The 
•utions  specified  by  the  proposed  .M) 
are  intended  to  prevent  progression  of 
fatigue  cracking,  which  could  cause 
reduced  sinictural  integrity  of  tho  wing 
front  spar  and  dair.ipc  to  adjareiit 
'~trar:tures. 

DATES:  Co.mments  must  he  re(;ei\i>d  tiv 
March  7.  1995. 

ADDRESSES:  Submit  comment;;  in 
Iriplicale  to  the  Federal  .\vi;itio:i 
.Administration  (F.^A).  Transport 
Airplane  Directorate,  .■\rs'M-lC3. 
Attention:  Rules  Docket  No.  94-NM- 
178-AD,  1601  Lind  Avenue,  SW.. 
Ronton,  Washington  Or/j.=55— iOSB. 
Comments  may  he  inspected  aS  this 
location  between  9:00  a.m.  and  3  ()0 
p.m.,  Muiidav  through  Friday.  e\ce;it 
Federal  holidays. 

The  service  information  refrrencc^d  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation.  P.O. 
Box  1771.  Long  Beach,  California 
90801-1771,  Attention:  Busineiss  Unit 
Manager,  Technical  Administrati\  e 
Support.  Dept.  L51,  M.C.  2-98.  This 
information  mav  be  examined  at  the 
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FAA.  Transport  Airplane  Directorate. 
IfiOl  Lind  Avenue,  SW..  Kenton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
.Aircraft  Certification  Office.  3060 
[Paramount  Boulevard,  Lakewood. 
California. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
L.  Cf^;il,  Aerospace  Engineer.  Airframe 
Branch,  ANM-121L.  FA.A,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office.  3Q60 
I'aramount  Boulevard..  Long  Beach. 
Califnrnia  r.071 2-4137;  telephone  (310) 
(i27-.')322:  f'lx  (.nO)  fi27-=S2in. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  in\  ited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  siu:h 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  AH  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considunxl  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  cotnmrnts  received. 

Comments  are  specificallv  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
s;ihmitt-.'d  will  be  available,  both  before 
rujd  after  the  closing  date  for  comments, 
in  the  Rules  Docket  lor  examinaiion  hv 
interested  persons.  A  report 
sumniarizing  each  FAA-public  contact 
conccrr.ed  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  F'AA  to 
a(.kiiowk!dge  receipt  of  their  comments 
subr:iit'ed  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcf  rd  on  which  the  following 
statomint  is  mach;:  'Cnmnirnts  to 
Docket  Number  94-N.M-178-AD.'  The 
postcard  will  be  date  stamped  and 
returned  to  tlio  commenti>r. 

Availability  of  NPR.Ms 

.Any  person  may  obtain  a  i;opy  of  this 
NPRM  by  submitting  a  roqiinst  to  the 
VA.\.  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-178-AD,  1601  Lind  Avenue, 
.'^W..  Ronton,  Washington  ^lao.i.')— ?0.i(V 


Discussion 

The  FAA  has  recently  receive(l 
reports  of  cracking  in  the  upper  cap  of 
the  front  spar  of  the  left  and  right  wing 
between  stations  Xos  669  and  Xos  78') 
on  McDonnell  Douglas  Model  DC-10- 
10  airplanes.  In  one  of  the  reported 
instances,  crat  king  went  from  \hr. 
forward  edge  of  the  cap.  through  a 
faste.'ier  hole,  and  terminated  at  the 
vertical  leg  of  the  cap.  Subsequent 
investigation  has  revealed  that  the 
cracking  was  initiated  and  propagated 
by  fatigue.  This  condition,  if  not 
corref:teil,  could  result  in  reduced 
structural  integrity  of  the  wing  front 
spar  and  cKimage  to  adjacent  strut, tun-s 

The  F.AA  has  reviewed  and  apjiroved 
McDojinell  Douglas  DC-10  Service 
Bulletin  57-129.  dated  August  12.  r.i'\A. 
which  describes  procedures  for  eddv 
current  tc^t  high  frequency  (ETHF) 
surface  inspections  to  detect  faliL.m! 
cracking  in  the  upper  cap  of  the  front 
spar  of  the  wing,  and  repair  of  the  uppir 
cap.  if  tracks  are  foand.  It  also  providt•^ 
procedures  for  accomplishing  a 
modification  to  prevent  cracking. 

Since  an  unsafe  condition  has  Ijren 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  .AD  would 
require  repetitive  ETHF  surface 
inspections  to  detect  fatigue  cracking, 
and  repair  of  the  upper  cap  in  the  fn);it 
spar  of  the  wing  if  any  cracking  is 
found.  Atldiuonal  repetitive  inspectic^!". 
would  be  requirtrd  after  any  repair  of  ilie 
upper  cap.  If  the  preventive 
modific;alion  is  installed  on  an  tiirpl.uie 
on  which  no  tracks  were  fount)  tiuring 
the  initial  inspection,  the  repetitive 
inspections  of  that  airplane  may  be 
terminated.  The  at  tions  would  !«• 
requiriid  to  he  accomplished  in 
accordant!  with  tht;  servit  e  IniUetin 
described  previously, 

.Subsequent  to  the  issiiante  of 'hi' 
referenced  service  bulletin,  the 
manufat:turer  rmiducted  further  i  r.n  k 
growth  analysis  Ba.sed  on'the  results  ot 
that  analysis,  the  F.A.A  is  proposing  a 
shorter  compliance  time  for  the  initi;il 
El  HF  inspection  than  the  time  specified 
in  the  service  bulletin.  This  will  provith- 
additional  inspei:tion  intervals  to  ensur«' 
adequate  di!te<:tion  of  t;racking  in  the 
front  spar  cap  in  a  timely  manner. 

As  a  result  tif  recent  communicnlions 
with  the  .Air  Transport  Asstjcialion 
(ATA)  of  Anieric;a.  the  F.AA  has  learn,  li 
that,  in  general,  some  operators  m.i\ 
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misunderstai  id  the  legal  effect  of  AD's 
on  airplanes  iiat  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  bee  n  altered  or  repaired  in  the 
area  addressi  d  by  the  AD.  The  FAA 
points  out  th  it  all  airplanes  identified  in 
the  applicabi  lity  provision  of  an  AD  are 
legally  subjei  ;t  to  the  AD.  If  an  airplane 
has  been  alte  red  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  i  i-ith  the  AD,  the  owner  or 
operator  is  n  quired  to  obtain  FAA 
approval  for  in  alternative  method  of 
compliance  i  kith  the  AD,  in  accordance 
with  the  pari  graph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  include  d  in  this  notice  to  clarifj- 
this  requiren  lent. 

There  are  i  pproximately  126  Model 
DC  10-10  ail  planes  of  the  affected 
design  in  the  worldwide  fleet. The  FAA 
estimates  the  t  77  airplanes  of  U.S. 
registry  wou  d  be  affected  by  this 
proposed  AI ,  that  it  would  take 
approximate  y  14  work  hours  per 
airplane  to  a  xomplish  the  proposed 
actions,  and  Lhat  the  average  labor  rate 
is  $60  per  wi  )rk  hour.  Based  on  these 
figures,  the  t  )tal  cost  impact  of  the 
proposed  AI  i  on  U.S.  operators  is 
estimated  to  be  $64,680.  or  $840  per 
airplane,  pei  inspection  cycle. 

The  total  ( ost  impact  figure  discussed 
above  is  bas(  d  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposec  requirements  of  this  AD 
action,  and  t  lat  no  operator  would 
accomplish  hose  actions  in  the  future  if 
this  AD  wen  i  not  adopted. 

The  reguli  tions  proposed  herein 
would  not  h  ive  substantial  direct  effects 
on  the  State! ,  on  the  relationship 
between  the  national  government  and 
the  States,  o  ■  on  the  distribution  of 
power  and  r  isponsibilities  among  the 
various  leve  s  of  government. 

Therefore  in  accordance  with 
Executive  O  der  12612.  it  is  determined 
that  this  pro  )osal  would  not  have 
sufficient  fei  leraUsm  implications  to 
warrant  the  jreparation  of  a  Federalism 
Assessment, 

For  the  re  sons  discussed  above,  I 
certif\'  that  t  lis  proposed  regulation  (1) 
is  not  a  "sig  lificant  regulatory  action" 
under  Execi  tive  Order  12866;  (2)  is  not 
a  "significai  t  rule"  under  the  DOT 
Regulatory  I'olicies  and  Procedures  (44 
FR  11034.  F  ibruary  26,  1979);  and  (3)  if 
promulgate<  ,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substar  tial  number  of  small  entities 
under  the  ciiteria  of  the  Regulatory 
FlexibiUty  J  .ct.  A  copy  of  the  draft 
regulatory  e  iraluation  prepared  for  this 
action  is  coi  itained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  t  le  Rules  Docket  at  the 
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location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  94-NM-178- 
AD. 

Applicability:  Model  DC-IO-IO  airplanes, 
as  listed  in  McDonnell  Douglas  DC-10 
Service  Bulletin  57-129,  dated  August  12, 
1994.  certificated  in  any  category'. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  wing  front  spar  and  damage  to  adjacent 
structures  due  to  fatigue  cracking  in  the 
upper  cap  of  the  front  spar  of  the  wing, 
accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  10,000  total 
landings,  or  within  1.800  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  an  initial  eddy  current  test 
high  frequency  (ETHF)  surface  inspection  to 
detect  cracks  in  the  upper  cap  of  the  front 
spar  of  the  left  and  right  wing  between 
stations  Xos  667.678  and  Xos  789.645, 
inclusive,  in  accordance  with  McDonnell 
Douglas  DC-10  Service  Bulletin  57-129, 
dated  August  12. 1994.  Repeat  this 


inspection  thereafter  at  intervals  specified  in 
paragraph  (b)  or  (c)  of  this  AD,  as  applicable. 

(b)  For  airplanes  on  which  no  crack  is 
found:  Repeat  the  inspection  required  by 
paragraph  (a)  of  this  AD  thereafter  at 
intervals  not  to  exceed  10,000  landings,  or 
accomplish  the  crack  preventative 
modification  in  accordance  with  McDonnell 
Douglas  DC-10  Service  Bulletin  57-129, 
dated  August  1994.  Accomplishment  of  that 
preventative  modification  constitutes 
terminating  action  for  the  requirements  of 
this  paragraph. 

(c)  For  airplanes  on  which  any  crack  is 
found  that  is  identified  as  "Condition  11"  in 
McDonnell  Douglas  DC-10  Ser\ice  Bulletin 
57-129,  dated  August  12, 1994:  Accomplish 
paragraphs  {c)(l)  and  (c)(2)  of  this  AD  in 
accordance  with  that  service  bulletin. 

(1)  Prior  to  further  Oight,  perform  the 
permanent  repair  for  cracks  in  accordance 
with  the  ser\'ice  bulletin;  and 

(2)  Within  12,500  landings  after  the 
installation  of  the  permanent  repair  specified 
in  paragraph  (c)  (1)  of  this  AO,  perform  an 
ETHF  surface  inspection  for  cracks,  in 
accordance  with  the  service  bulletin.  Repeat 
this  inspection  thereafter  at  intervals  not  to 
exceed  7,000  landings. 

(d)  For  airplanes  on  which  any  crack  is 
found  that  is  identified  as  "Condition  IH"  in 
McDonnell  Douglas  DC-10  Service  Bulletin 
57-129,  dated  August  12,  1994:  Prior  to 
further  flight,  repair  the  cracking  in 
accordance  with  a  method  approved  by  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office  (ACO),  FAA,  Transport  Airplane 
Directorate. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  ACO.  FAA.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
6, 1995. 

Darrell  M.  Pederson. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Sen-ice. 
[FR  Doc.  95-791  Filed  1-11-95;  8:45  am] 
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AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

22  CFR  Part  213 

Collection  of  Debts  by  Tax  Refund 
Offset 

AGENCY:  Agonry  f(ir  Intfirnation.il 

Development. 

ACTION:  Proposed  rule. 

summary:  The  Afjcnry  for  Intornntional 
Development  proposes  to  issue 
regulations  to  allow  the  agency  to 
recover  delinquent  debts  owed  the 
United  SuitPS  Government  through  thf 
offset  (if  lax  lefunds. 
DATES:  Co.mmenfs  must  be  subiuitfiMi  on 
or  before  Februan.'  13,  1095. 
ADDRESSES:  Comments  may  be  mailed  to 
Mr.  Jan  Miller,  Office  of  the  General 
Counsel.  Room  6881.  N.S..  Agency  for 
International  Development.  Washington. 
DC  20523. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ian  W.  Miller.  (202)  647-6380. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  rule  will  enable  the  agency  to 
recover  delinquent  debts  owed  the 
United  States  Government  through  the 
offset  of  tax  refunds.  The  propo.sed  rule 
sets  forth  the  procedures  to  be  followed 
by  AID  in  using  tax  refund  offsi-t. 

Regulatory  Flexibility  and  Impact 
Analysis 

This  action  will  not  have  a  sigiiifit.ant 
(H:onomi(:  impact  on  a  substantial 
number  of  small  entities  including  small 
businesses,  small  organizational  units 
;uid  small  governmental  jurisdictions. 

This  action  does  not  constitute  a^ 
"major  rule"  under  Executive  Order  No. 
122r)1. 

Environmental  Impact 

This  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment. 

List  of  Subjects  in  22  CFR  Part  213 

Claims,  salan,"  offset. 
Accordingly,  it  is  proposed  to  amend 
22  CFR  part  213  as  follows: 

1.  The  authority  citation  for  part  213 
is  revised  to  read  as  follows: 

Authority:  Set .  621  of  the  Foreign 
Assist.ince  Act  of  1961.  as  amended.  22 
I'.S.C.  2381;  Subpart  B  also  issued  under  5 
U.S.C.  5514;  5  CFR  part  5550,  subpart  K. 
.Subpart  C  also  issued  under  31  U.S.C.  3720A. 

2.  Part  213  is  amended  to  add  a  new 
subpart  C  as  follows: 

PART  213— COLLECTION  OF  CLAIMS 


Subpart  C — Collection  of  Debts  by  Tax 
Flefund  Offset 

213.21  Purpose. 

213.22  Applicability  and  s<  oj>i' 

213.23  Administrative  charjjes. 

213.24  Pre-offset  notice. 

213. 2:j  Reasonable  attempt  to  noii!\  i.:.i) 

( lear  and  concise  notifii.atjon. 
213.26  Consideration  of  evident  e  ii:.ii 

notifiiiJlion  of  decision. 
213  27  Change  in  conditions  iififr 

submission  to  IRS. 

Subpart  C — Collection  of  Debts  by  Tax 
Refund  Offset 

§213.21     Purpose. 

This  subpart  establishes  pru  edures 
for  AID  to  refer  past  due  debts  to  the 
Internal  Revenue  Service  (IRS)  for  offset 
against  income  tax  refunds  of  laxp.iyers 
owing  debts  to  AID. 

§  213.22    Applicability  and  scope. 

(a)  This  subpart  implcm.ents  .Ti  I'.S  C. 
3720.^  which  authorizes  the  IRS  i<j 
riMiuce  a  fax  refund  by  the  amount  of  a 
past  due  and  legally  enforceable  debt 
owed  to  the  United  States. 

(h)  A  past  due  legally  enforcejible  debt 
referable  to  the  IRS  is  a  debt  which  is 
owed  to  the  United  States  and; 

(1)  Except  for  judgement  debt  or  other 
debts  specifically  e.xempt  from  this 
requirement,  is  referred  within  10  years 
lifter  AID'S  right  of  action  accrues; 

(2)  In  the  case  of  individuals,  is  at 
least  S25.00. 

(3)  In  the  case  of  business  debtors  i.^ 
at  It.-ast  SlOO.OO; 

(4)  In  the  case  of  individual  debttirs. 
cannot  be  currently  collected  pursuant 
to  the  salarv  offset  provisions  of  .t  I  '..S.C. 
5.-il4(a). 

(.5)  Is  ineligible  for  or  cannot  be 
currently  collected  pursuant  to  the 
administrative  offset  provisions  nf  31 
U.S.C.  3716; 

{(})  Is  the  debt  of  a  debtor  (or  in  the 
f:ase  of  an  individual  debtor,  his  or  her 
spou-si;)  for  whom  AID  records  do  not 
show  debtor  has  filed  for  bankrupt«,y 
under  title  W  of  the  United  States  Code 
or  from  whom  AID  can  clearly  establish 
at  the  time  of  the  referral  that  an 
automatic  stay  under  11  U.S.C.  362  has 
been  lifted  or  is  no  longer  in  t?ffei  t; 

(7)  Has  been  disclosed  by  AID  to  a 
consumer  reporting  agencv  as 
authorized  by  31  U.S.C.  3711(0;  and 

(8)  With  respect  to  which  AID  has 
given  notice,  considered  any  evidence, 
and  determined  that  the  debt  is  past-due 
and  legally  enforceable  under  the 
provisions  of  this  subpart; 

§213.23    Administrative  charges. 

All  administrative  charges  incurred  in 
connection  with  the  referral  of  debts  to 
the  IRS  will  be  added  to  the  debt,  thus 
increasing  the  amount  nf  the  offset. 


§  213.24    Pre-offset  notice. 

(a)  Before  AID  refers  a  debt  to  the;  IRS. 
it  will  notify  or  make  a  reasonable 
attempt  to  notify  the  debtor  that: 

(1)  The  debt  is  past  due; 

(2)  Unless  repaid  within  60  days 
thereafter,  the  debt  will  be  referred  to 
the  IRS  for  offset  against  any 
overpayment  of  tax; 

(3)  The  debtor  has  at  least  60  days 
from  the  date  of  the  notice  to  present 
evidence  that  all  or  part  of  such  debt  is 
not  past-due  or  not  legally  enforceable; 
and 

(4)  AID  will  consider  any  evidence 
presented  by  the  debtor  and  determine 
whether  any  part  of  such  debt  is  p.;st- 
due  and  legally  enforceable. 

(b)  The  notice  will  explain  to  the 
debtor  the  manner  in  w  hich  the  debtor 
may  prt'sent  such  evidence  to  AID. 

§  213.25    Reasonable  attempt  to  notify 
clear  and  concise  notification. 

(a)  Reasonable  attempt  to  notify.  AID 
will  have  made  a  reasonable  attempt  to 
notify  the  debtor  under  §  213.24(a)  if  it 
used  a  mailing  address  for  the  debtor 
obtained  from  the  IRS  pursuant  to  the 
Infernal  Revenue  Code,  26  U.S.C 
6103(m)(2)  or  (m)(4).  unless  -MD 
receives  clear  and  concise  nofifir  ation 
from  the  debtor  that  notices  are  to  be 
sent  to  an  address  different  from  the 
address  obtained  from  the  IRS. 

(b)  Clear  and  concise  notification. 
Clear  and  concise  notification  means 
that  the  debtor  has  provided  AID  with 
written  notification  including  the 
debtor's  name  and  identifying  number 
(as  defined  in  the  Internal  Revenue 
Code.  26  use.  6109),  the  debtor  s  new 
address,  and  the  debtor's  intent  to  ha\e 
the  notices  sent  to  the  new  address. 

§213.26    Consideration  of  evidence  and 
notification  of  decision. 

(a)  .MD  will  give  the  debtor  at  le„sl  tiO 
days  from  the  date  of  the  pre-offset 
notice  to  present  evidence.  Evidence 
that  collection  of  the  debt  is  affected  by 
a  bankruptcy  proceeding  involving  the 
debtor  shall  bar  referral  of  the  debt. 

(b)  If  the  evidence  presented  is  not 
considered  by  an  employee  of  AID  but 
by  an  entity  or  person  acting  for  .MD. 
the  debtor  will  have  at  least  30  days 
from  the  date  the  entity  or  person 
decides  that  all  or  part  of  the  debt  is 
past-due  and  legally  enforceable  to 
request  review  by  an  employee  of  AID 
of  an  unresolved  dispute. 

(c)  AID  will  provide  the  debtor  with 
its  decision  and  the  decision  of  any 
entity  or  person  acting  for  AID  on  to 
whether  all  or  part  of  the  debt  is  past- 
due  and  legallv  enforceable. 
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§  21 3.27    Charige  in  conditions  after 
submission  to  RS. 

pr  jmptly  notify  the  IRS  if, 
on  of  a  debt  to  the  IRS  for 


AID  will 
after  submiss 
offset,  AID: 

(a)  Determines 
made  with 
submitted  to 

(b)  Receive: ; 
payment 
account  of  th<  i 

(c)  Receive! 
filed  for  bank  -uptcy 
United  States  Cod 
discharged  in 

(d)  Receiv 
made  at  the  tftne 


res  pect  1 


stay  provisioi^s 
effect; 

(e)  Receivei ; 
been  extingui  shed 

(f)  Refunds 
amount  to  th« 
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that  an  error  has  been 
to  the  information 
I  he  IRS; 
a  payment  or  credits  a 
r  than  an  IRS  offset,  to  the 
debtor; 

notice  that  the  debtor  has 
under  title  11  of  the 
e  or  the  debt  has  been 
bankruptcy; 

;  notice  that  an  offset  was 
when  the  automatic 
of  11  U.S.C.  362  were  in 


notice  that  the  debt  has 

by  death;  or 
all  or  part  of  the  offset 
debtor. 


Dated:  Noveiiiber  22,  1994. 
Tony  L.  Cully, 
Controller. 

IFR  Doc.  95-77|B  Filed  1-11-95;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  S2 

[PA  41-1-6284  FRL-5133-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Limited  Approval/ 
Limited  Disapproval  of  Reasonably 
Available  Control  Technology 
Requirements  for  Major  Sources  of 
VOC  and  NOk 


AGENCY:  Env 
Agency  (EPA 
ACTION 


onmental  Protection 
Proposed  rule. 


EP\ 


(V( 


SUMMARY 

alternative 

concerning 

Imp! 

which 

major  source ; 

compounds 

(NOx)  to  im 

available 

The  intendet 

propose  and 

range  of  alteAiative 

the  Pennsylv  in 

(Pennsyl 

129.95  and 

Chapter  121) 

propose 

disapproval 

Pennsylvania 

the  specific 


ivania 


tliei 


(trl 


JMI 


is  proposing  three 
adtions  in  today's  notice 
P  jnnsylvania's  State 
ementat  on  Plan  (SIP)  revision, 
contaifis  regulations  requiring 
of  volatile  organic 
'OC)  and  nitrogen  oxides 
pllement  reasonably 
conb-ol  technology  (RACT). 
effect  of  this  action  is  to 
solicit  comment  on  the 
actions  regardmg 
ia  RACT  submittal 
Chapters  129.91  through 
associated  definitions  in 
The  three  alternatives 
either  limited  approval/limited 
full  disapproval  of  the 
regulations.  In  addition  to 
iksues  related  to  the 


Pennsylvania  submittal,  EPA  is  also 
specifically  taking  public  comment  on 
the  general  issue  of  whether  RACT 
submittals  of  regulations  which  allow 
for  future  case-by-case  SIP  revisions 
meet  the  RACT  requirements  of  the 
Clean  Air  Act  and  should  be  approved 
now,  for  Pennsylvania,  and  can  be 
approved  in  the  future  for  submittals  by 
any  state  to  EPA.  EPA's  resolution  of 
this  issue  in  this  rulemaking  will  affect 
its  completeness  and  approvability 
determinations  in  future  case-by-case 
SIP  revisions  meet  the  RACT 
requirements  of  the  Clean  Air  Act  and 
should  be  approved  now,  for 
Pennsylvaji-c.,  and  can  be  approved  in 
the  future  for  submittals  by  any  state  to 
EPA.  EPA's  resolution  of  this  issue  in 
this  rulemaking  will  affect  its 
completeness  and  approvability 
determinations  in  future  rulemaking  on 
SIP  submittals  by  other  states.  These 
actions  are  being  taken  under  section 
llOoftheCAA. 

DATES:  Comments  must  be  received  on 
or  before  February  13, 1995. 
ADDRESSES:  Comments  may  be  mailed  to 
Thomas  J.  Maslany,  Director,  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  pubUc 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency.  Region  III.  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  Pennsylvania  Department  of 
Environmental  Resources,  Bureau  of  Air 
Quality  Control,  P.O.  Box  8468,  400 
Market  Street,  Harrisburg,  Pennsylvania 
17105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  H.  Stahl,  (215)  597-9337,  at  the 
EPA  Region  III  address. 
SUPPLEMENTARY  INFORMATION:  On 
February  4. 1994,  the  Pennsylvania 
Department  of  Environmental  Resources 
(PA  DER)  submitted  a  revision  to  its 
State  Implementation  Plan  (SIP)  for  the 
control  of  VOC  and  NOx  emissions  from 
major  sources  (Pennsylvania  Chapters 
129.91  through  129.95  and  the 
associated  definitions  in  Chapter  121). 
This  submittal  was  amended  with  a 
revision  on  May  3. 1994  correcting  and 
clarif} ing  the  presumptive  NOx  RACT 
requirements  under  Chapter  129.93.  The 
Pennsylvania  SIP  revision  consists  of 
new  regulations  which  would  require 
sources  which  emit  or  have  the 
potential  to  emit  25  tons  or  more  of  VOC 
or  NOx  per  year  in  Philadelphia  or  50 
tons  or  more  of  VOC  per  year  in  the 
remainder  of  the  Commonwealth  to 


comply  with  reasonably  available 
control  technology  requirements  by  May 
31.  1995.  Outside  of  the  Philadelphia 
ozone  nonattainment  area,  sources  of 
NOx  which  emit  or  have  the  potential 
to  emit  100  tons  or  more  per  year  are 
required  to  comply  with  RACT  by  no 
later  than  May  31, 1995.  While  the 
Pennsylvania  regulations  contain 
specific  provisions  requiring  major  VOC 
and  NOx  sources  to  implement  RACT. 
the  regulations  under  review  do  not 
contain  specific  emission  limitations  in 
the  form  of  a  specified  overall 
percentage  emission  reduction 
requirement  or  other  numerical 
emission  standards.  Instead,  the 
Pennsylvania  regulations  contain 
technology-based  or  operational 
"presumptive  RACT  emission 
limitations"  for  certain  major  NOx 
sources.  For  other  major  NOx  sources, 
and  all  covered  major  VOC  sources,  the 
submittal  contains  a  "generic"  RACT 
provision.  A  generic  RACT  regulation  is 
one  which  does  not  impose  specific 
upfront  emission  limitations  but  instead 
allows  for  future  case-by-case 
determinations.  This  regulation  allows 
DER  to  make  case-by-case  RACT 
determinations  which  are  then 
submitted  to  EPA  as  revisions  to  the 
Pennsylvania  SIP. 

This  proposed  rulemaking  is  intended 
to  take  comment  on  whether  a  generic 
IL^CT  submittal,  such  as 
Pennsylvania's,  meets  the  requirements 
of  sections  172(c),  182(b)(2),  and  182(f) 
of  the  Clean  Air  Act.  This  rulemaking  is 
designed  to  clarify  whether  EPA  will 
approve  RACT  submittals  that  allow  the 
SIP  to  be  revised  with  future  case-by- 
case  RACT  determinations,  or  will 
instead  require  specific  and 
immediately  ascertainable  emission 
limitations. 

Background 

Pursuant  to  sections  182(b)(2)  and 
182(f)  of  the  Clean  Air  Act  (CAA). 
Pennsylvania  is  required  to  implement 
RACT  for  all  major  VOC  and  NOx 
sources  by  no  later  than  May  31, 1995. 
The  major  source  size  is  determined  by 
its  location,  the  classification  of  that 
area  and  whether  it  is  located  in  the 
ozone  transport  region  (OTR)  which  is 
established  by  the  CAA.  The 
Peimsylvania  portion  of  the 
Philadelphia  ozone  nonattainment  area 
consists  of  Bucks,  Chester,  Delaware, 
Montgomery,  and  Philadelphia  Counties 
and  is  classified  as  severe.  The 
remaining  counties  in  Peimsylvania  are 
classified  as  either  moderate  or  marginal 
nonattainment  areas  or  are  designated 
attainment  for  ozone.  However,  under 
section  184  of  the  CAA,  at  a  minimum, 
moderate  ozone  nonattainment  area 


requirements  (including  RACT  as 
specified  in  sections  182(b)(2)  and 
182(f))  apply  throughout  the  OTR. 
Therefore,  RACT  is  applicable  statewide 
in  Peimsylvania. 

Summary  of  Regulations 

The  SIP  submittal  under  review 
consists  of  Pennsylvania  regulations 
codified  at  25  Pa.  Code  Chapters  129.91 
through  129.95,  and  the  associated 
definitions  in  Chapter  121. 

I.  Chapter  121  (Definitions) 

The  Pennsylvania  submittal  includes 
the  following  new  definitions  in 
Chapter  121:  Lowest  Achievable 
Emission  Rate  (LAER),  low  NOx  burner 
with  separated  overfire  air,  major  NOx 
emitting  facility,  major  VOC  emitting 
facility,  marginal  ozone  nonattainment 
area,  moderate  ozone  nonattainment 
area.  National  Ambient  Air  QuaUty 
Standard  (NAAQS),  Oxides  of  Nitrogen 
(NOx),  serious  ozone  nonattainment 
area,  and  severe  ozone  nonattainment 
area. 

II.  Chapter  129.91 

Chapter  129.91  contains  the 
appUcability  section,  and  requires 
owners  and  operators  of  covered  sources 
(i.e.  all  major  NOx  sources  and  major 
VOC  sources  not  covered  by  the  source- 
specific  and  mobile  source  RACT 
requirements  of  25  Pa.  Code  §§  129.5 1- 
129.72,  129.81  and  129.82)  to  provide 
PA  DER  with  identification  and 
emission  information  by  May  16,  1994. 
Covered  sources  must  submit  a  written 
RACT  proposal  to  PA  DER  by  July  15, 
1994.  PA  DER  is  to  approve,  deny  or 
modify  each  RACT  proposal.  Upon 
notification  of  approval,  covered 
sources  must  implement  RACT  "as 
expeditiously  as  practicable"  but  no 
later  than  May  31.  1995. 

Following  implementation  of  RACT, 
certain  large  combustion  units  are 
required  to  determine  emission  rates 
through  continuous  emissions 
monitoring  or  a  PA  DER  approved 
source  testing  or  modeling  program.  25 
Pa.  Code  129.91(d)  provides  for  the 
case-by-case  IL\CT  determinations  to  be 
approved  through  the  SIP  revision 
process. 

///.  Chapter  129.92 

Chapter  129.92  details  the 
information  required  in  RACT  proposals 
submitted  by  these  major  VOC  and  NOx 
sources.  Except  for  sources  that  opt  for 
the  presumptive  RACT  emission 
limitations,  the  proposal  must  include  a 
RACT  analysis.  The  RACT  analysis 
must  rank  the  available  control  options 
in  descending  order  of  control 
effectiveness,  provide  information  on 


baseline  emissions  and  emission 
reduction,  and  evaluate  the  cost 
effectiveness  of  each  control  option. 
Cost  effectiveness  of  each  control  option 
is  required  to  be  calculated  using  the 
"OAQPS  Control  Cost  Manual"  (Fourth 
Edition).  EPA  450/3-90-006  January 
1990  and  subsequent  revisions.  This 
provision  clearly  requires  sources  to 
provide  relevant  information  in  their 
Rx^CT  proposal,  including  cost  factors, 
but  does  not  limit  the  consideration  of 
factors  which  determine  what  control 
option  is  chosen  as  RACT  to  cost  factors 
alone.  The  Pennsylvania  regulation  also 
properly  does  not  specify  a  dollar  per 
ton  figure  as  a  threshold  over  which 
control  options  are  ineligible  for 
consideration  from  RACT. 

A'.  Chapter  129.93  (Presumptive  NOx 
RACT  Requirements) 

Chapter  129.93  provides  certain  major 
NOx  sources  with  an  alternative  to  case- 
by-case  RACT  determinations.  Chapter 
129.93(b)(1)  specifies  that  presumptive 
RACT  for  coal-fired  combustion  units 
with  a  rated  heat  input  equal  to  or 
greater  than  100  million  British  thermal 
units  per  hour  (mmBtu/hr)  is  the 
installation  of  low  NOx  burners  with 
separated  overfire  air.  Chapter 
129.93(b)(2)  provides  that  presumptive 
R.\CT  for  combustion  units  with  a  rated 
heat  input  between  20  mmBtu/hr  and  50 
mmBtu/hr  is  an  annual  adjustment  or 
tuneup  of  the  combustion  process. 
Chapter  129.93(b)(4)  and  (5)  provides 
that  owners  and  operators  of  oil,  gas  and 
combination  oil/gas-fired  units  are 
required  to  keep  records  of  fuel 
certification  and  to  perform  annual 
adjustment  in  accordance  with  the  EPA 
document  "Combustion  Efficiency 
Optimization  Manual  for  Operators  of 
Oil  and  Gas-fired  Boilers",  September 
1983,  EPA-340/1-83-023.  or  equivalent 
PA  DER  procedures. 

For  the  following  groups  of  sources, 
Pennsylvania  proposes  that  RACT  is  the 
installation,  maintenance  and  operation 
of  the  sources  in  accordance  with 
manufacturers  specifications.  These 
groups  as  listed  in  Chapter  129.93(c)(1) 
through  (7),  are  as  follows:  (1)  boilers 
and  combustion  sources  with  individual 
rated  gross  heat  inputs  of  less  than  20 
mmBtu/hr;  (2)  combustion  turbines  with 
individual  heat  input  rates  of  less  than 
25  mmBtu/hr  which  are  used  for  natural 
gas  distribution;  (3)  internal  combustion 
engines  rated  at  less  than  500  brake 
horsej>ower  (bhp)  which  are  set  and 
maintaining  4°  retarded  relative  to 
standard  timing;  (4)  incinerators  or 
thermal/catalytic  oxidizers  used 
primarily  for  air  pollution  control;  (5) 
any  fuel  burning  equipment,  gas  turbine 
or  internal  combustion  engine  with  an 


annual  capacity  factor  of  less  than  5%, 
or  an  emergency  standby  engine 
operating  less  than  500  hours  in  a 
consecutive  12-month  period;  (6) 
sources  that  have  been  approved  as 
meeting  LAER  for  NOx  emissions  since 
November  15,  1990  with  federally 
enforceable  emission  limitations;  and 
(7)  sources  which  have  been  approved 
as  meeting  BACT  for  NOx  emissions 
since  November  15,  1990  with  federally 
enforceable  emission  limitations.  The 
last  group  of  sources  are  required, 
however,  to  meet  any  more  stringent 
category-wide  RACT  emission 
limitation  promulgated  by  EPA  or 
Pennsylvania. 

V.  Chapter  129.94  (NOx  Averaging 
Provisions) 

Chapter  129.94  permits  major  .NOx 
sources  to  submit  a  R^^CT  proposal 
which  includes  the  averaging  of 
emissions  at  two  or  more  facihties 
provided  several  conditions  are  met  and 
the  proposal  is  approved  by  EPA  as  a 
revision  to  the  Pennsylvania  SIP. 
Among  other  conditions,  the  averaging 
scheme  must  require  emission  caps  and 
enforceable  emission  rates  at  each 
participating  source,  telemetry  links 
between  the  participating  sources,  and 
an  agreement  that  a  violation  at  one  of 
the  participating  sources  is  considered  a 
violation  at  all  of  the  participating 
sources. 

VI  Chapter  129.95 

Chapter  129.95  is  the  recordkeeping 
provision  which  is  applicable  to  all 
VOC  and  NOx  sources  in  the 
Commonwealth.  This  section  clearly 
requires  that  records  be  kept  for  a  period 
of  at  least  2  years  and  that  such  records 
must  provide  sufficient  data  and 
calculations  so  that  compUance  with  the 
applicable  R-^CT  requirements  can  be 
demonstrated.  This  section  also  requires 
that  sources  of  VOC  and  NOx  which 
claim  exemptions  from  the  RACT 
requirement  maintain  records  clearly 
demonstrating  their  e.xempt  status. 

EPA  Analysis 

/.  Definitions 

The  definitions  associated  with  the 
Pennsylvania  VOC  and  NOx  RACT 
regulation  and  contained  in  Chapter 
121.  with  the  exception  of  Lhe  definition 
of  low  NOx  burner  witti  separated 
overfire  air.  conform  to  the  definitions 
in  the  Act  and  to  EPA's  existing 
requirements  located  in  40  CFR  Fart  52. 
Pennsylvania's  proposed  definition  of 
low  NOx  burner  with  separated  overfire 
air  makes  the  applicabifity  of  this 
technology  to  the  group  of  sources 
specified  in  the  regulation  as  'coal-fired 
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Act.  Pennsylvania  notes  that  section 
172(c)(1)  requires  that  nonattainnient 
plan  provisions  "shall  provide  for  the 
implementation  of  [RACT]  as 
expeditiously  as  practicable  *   •   *" 
Section  182(b)(2)  provides  that  SIP 
submittals  for  moderate  ozone 
nonattainment  areas  shall  "iniludf 
provisions  to  require  the 
implementation  of  1R.^CT1, "  and  further 
requires  that  that  the  submittals 
"provide  for  the  implementation  of 
required  measures  as  expeditiously  as 
practicable,  but  no  later  than  May  31. 
1995."  (Emphasis  added.)  Pennsylvania 
asserts  that  its  submittal  satisfies  these 
requirements,  as  its  generii:  R.^CT 
provision  requires  approved  R.\CT 
programs  to  be  implemented  by  May  31, 
1995.  Pennsylvania  also  believes  that  its 
case-by-case  approach  complies  with 
EPA's  definition  of  R.'\CT.  which  directs 
states  to  consider  the  economic  and 
technological  circumstances  of  the 
regulated  sources. 

However.  EPA  believes  that  the  more 
reasonable  interpretation  of  the 
statutory  requirements,  and  the  ont-  that 
accords  vdth  EPA's  longstanding 
definition  of  RACT.  is  that  RACT 
submittals  must  include  specific, 
upfront  emission  limitations  for  all 
covered  sources,  rather  than  a  process 
leading  to  the  development  of  emission 
limitations  at  some  later  date.  EPA 
defines  RACT  as  the  lowest  emission 
limitation  that  a  source  is  capable  of 
meeting  by  the  application  of  control 
tefhnology  that  is  reasonably  available 
considering  technological  and  economic 
feasibility.  See  Memorandum  of  Roger 
.Strelow.  Assistant  Administrator  for  Air 
and  Waste  Management.  December  9, 
1976):  NOx  Supplement  to  the  General 
Preamble  on  Title  I.  57  FR  55620, 
55622-23  (Nov.  25.  1992).  Section  302 
of  the  Act  in  turn  defines  "emission 
limitation"  as  "a  requirement  *   *   * 
which  limits  the  quantity,  rate,  or 
concentration  of  air  pollutants  on  a 
continuous  basis.  *   *   *,  and  any 
design,  equipment,  work  practice  or 
operational  standard  promulgated  under 
this  chapter."  Under  Sections 
110(a)(2)(A)  and  172(c)(6)  of  the  Act. 
emission  limitations  must  be 
"enforceable."  and  Section 
107(d)(3)(E)(iii)  further  requires  that 
emission  reductions  be  "permanent  and 
enforceable"  in  order  to  be  creditable  for 
attainment  demonstration.  Process- 
oriented  generic  RACT  submittals  such 
as  Pennsylvania's,  which  do  not  include 
specific  and  ascertainable  emission 
limitations,  do  not  by  themselves 
provide  enforceable  standards.  The 
source  becomes  subject  to  federally 
enforceable  requirements  only  after  EPA 


approves  a  subsequent  SIP  revision 
incorporating  the  source-specific  R.ACT 
regulations  promulgated  by  the  state. 
Furthermore.  EPA  believes  that  the 
May  31,  1995  R.^CT  implementation 
deadline  specified  in  Section  182(b)(2) 
of  the  Act  does  not  authorize  states  to 
delay  the  promulgation  of  RACT 
standards  beyond  the  SIP  submittal 
deadline  of  November  15,  1992.  To  the 
contrary,  EPA  believes  that  the  extendcii 
implementation  deadline  was  dcsign»'d 
to  give  sources  an  adequate  oppurtunitv 
to  understand  and  comply  with  newly- 
promulgated  R.'\CT  standards,  and  to 
give  EP.A  an  opportunity  to  review 
RACT  submittals  prior  to  the 
implementation  date.  These  objprtivfs 
may  not  be  ser\'ed  by  Pennsylvania's 
generic  IL^CT  provisions,  under  whi(  h 
the  Commonwealth  will  not  be  in  a 
position  to  submit  case-by-case  RACT 
emission  limitations  as  SIP  revisi(»ns 
until  some  months  after  July  15,  1094 
(the  date  that  sources  are  requir'^d  to 
submit  RACT  proposals  to  PA  DFK) 

IV.  Prri,umptive  XOx  PACT 
Requirements 

Pennsylvania  gives  major  NOy 
sources  the  option  of  complying  with 
the  "presumptive  RACT  emission 
limitations"  of  Chapter  129.93  as  an 
alternative  to  developing  and 
implementing  a  RACT  limit  on  a  i  ase- 
by-case  basis.  The  proposed 
presumptive  RACT  in  Chapter 
129.93(c)(3)  for  internal  combustmii 
engines,  which  requires  the  engines  to 
be  set  and  maintained  at  4°  retarded 
relative  to  standard  timing  is  acr.eptablt- 
to  EPA.  Standard  timing  is  typically 
defined  as  2  to  6°  before  top  dead 
center.  EPA  agrees  with  Pennsylvania's  . 
proposal  for  internal  combustion 
engines,  which  is  an  operation  anri 
maintenance  requirement  and 
applicable  recordkeeping  requirement, 
and  believes  that  this  may  constitute 
RACT  for  these  sources.  Pennsylvania's 
operation  and  maintenance 
requirements  for  internal  combu.stion 
engines,  coupled  with  the  applic  able 
recordkeeping  requirements,  is 
acceptable  to  EPA  as  RACT. 

EPA  has  identified  deficiencies  in  the 
other  presumptive  RACT  emission 
limitations  of  Chapter  129.93.  For  c  oal- 
fired  combustion  units  (lOOmniBTU/ 
hour  or  greater).  Chapter  129.93(b)(1) 
provides  that  presumptive  RACT  is  low 
NOx  burners  with  separated  overfire  .lir 
control  technology.  Although  EPA 
accepts  Pennsylvania's  determination 
that  this  technology  constitutes  R.ACT 
for  this  source  category,  the  agency 
believes  it  is  necessary  and  approjiriate 
to  quantify  the  emission  reduction 
required  to  ho  obtained  through  this 


technology.  Pennsylvania  may  correct 
this  deficiency  with  an  additional  SIP 
submittal  including  enforceable, 
numerical  emission  limitations  to  be 
met  through  the  installation  of  the  low 
NOx  burner  and  separated  overfire  air 
control  technology.  Coal-fired 
combustion  units  greater  than  or  equal 
to  100  mmBTU/hr  represent  a 
significant  portion  of  the  NOx  emission 
inventory  in  Pennsylvania.  Establishing 
specific  emission  limitations  for  these 
sources  in  the  SIP  will  allow 
Pennsylvania  to  quantify  and  rely  on  the 
expected  emission  reductions  from 
these  sources  for  air  quality  planning 
purposes.  The  proposed  presumptive 
RACT  determinations  contained  in 
Chapters  129.93(b)(2)  and  129.93(c)  (1), 
(2),  (4),  and  (5)  are  not  acceptable  to 
EPA  because  Pennsylvania  has  not 
provided  sufficient  technical  support  to 
justify  these  presumptions  as  RACT. 
With  proper  technical  support  and 
justification,  EPA  may  determine  for 
some  sources  and  source  categories  that 
operation  and  maintenance 
requirements  alone  constitute  RACT.  It 
is  not  acceptable,  however,  for  the 
RACT  to  be  defined,  without  further 
elaboration,  as  "installation, 
maintenance  and  operation  of  the 
source  in  accordance  with 
manufacturers  specifications."  Once 
approved  by  EPA,  a  RACT  standard 
cannot  be  relaxed  by  action  of  a  private 
party.  Such  a  result  might  occur  if 
RACT  is  defined  simply  as  compliance 
with  manufacturer's  specifications.  In 
order  to  correct  these  deficiencies  in 
Chapter  129.93(b)(2),  (c)(1).  (2).  (4),  and 
(5),  Pennsylvania  must  propose  and 
provide  adequate  technical  support  for 
an  emission  limitation  (which  may  be 
an  operation  and  maintenance 
requirement,  if  appropriate)  for  these 
sources. 

In  Chapter  129.93(c)  (6)  and  (7). 
Pennsylvania  is  proposing  that  for  NOx 
sources  for  which  the  state  has 
approved  NOx  LAER  and  BACT 
determinations  since  November  15, 
1990.  the  presumptive  RACT  emission 
limitation  shall  be  the  approved  LAER 
or  BACT  determinations.  These 
provisions  allowing  sources  with 
approved  NOx  LAER  and  BACT 
determinations  are  not  acceptable 
because  EPA  cannot  delegate  the 
responsibility  of  approving  RACT 
determinations  to  a  state.  Chapter 
129.93(c)  (6)  and  (7)  allows  all  NOx 
sources  receiving  LAER  determinations 
since  November  1990  and  all  future 
LAER  determinations  to  be  declared 
RACT  without  EPA  approval  via  the  SIP 
process.  RACT  determinations  cannot 
be  approved  through  a  permit  but  rather 


must  be  approved  through  a  SIP 
revision.  EPA  cannot  agree  to  LAER 
determinations  as  RACT  since  those 
determinations  are  not  now  before  the 
agency  for  review.  Therefore, 
Pennsylvania  must  delete  the  provisions 
in  Chapter  129.93(c)  (6)  and  (7) 
pertaining  to  LAER  and  BACT 
determinations  in  order  to  correct  this 
deficiency.  The  presumptive  RACT 
proposals  in  Chapter  129.93  (b)  and  (c) 
which  require  only  annual  tune-ups  or 
maintenance  procedures  simply  allow 
these  sources,  without  adequate 
technical  justification,  to  maintain  the 
status  quo.  The  CAA  requires  that  states 
in  moderate  and  worse  ozone 
nonattainment  areas  and  in  the  OTR 
control  its  major  NOx  sources  to  RACT 
levels.  Since  the  operation  and 
maintenance  and  tune-up  requirements 
located  in  Chapter  129.93  are 
unsupported,  they  serve  as  exemptions 
from  the  NOx  RACT  requirement  in 
sections  182  and  184  of  the  CAA. 

The  provisions  in  the  CAA  for  NOx 
exemptions  are  contained  in  section 
182(f).  In  order  to  exempt  major  NOx 
sources  from  RACT  requirements, 
Pennsylvania  must  petition  EPA.  and 
receive  EPA  approval,  for  such  an 
exemption  under  182(f).  EPA's  guidance 
on  the  criteria  for  approval  of  NOx 
exemptions  under  section  182(f)  is 
contained  in  the  EPA  document, 
"Guideline  for  Determining  the 
Applicability  of  Nitrogen  Oxide 
Requirements  under  Section  182(0". 
December  1993.  Pennsylvania  has  not 
submitted  a  petition  under  section 
182(0  but.  even  if  it  had,  EPA  could  not 
approve  the  exclusion  of  major  NOx 
sources  from  RACT  requirements  until 
approval  of  such  petition  under  section 
182(0  is  granted. 

V.  NOx  Averaging  Provision 

The  NOx  averaging  provision  in 
Chapter  129.94  is  acceptable  to  EPA 
since  there  is  the  opportunity  for  further 
refinement  of  the  averaging  scheme 
conditions,  and  assurance  of 
enforceability,  when  the  individual 
averaging  proposals  are  submitted  to 
EPA  as  SIP  revisions. 

17.  Recordkeeping 

The  recordkeeping  requirements  of 
Chapter  129.95  are  consistent  with  EPA 
requirements. 

Proposed  Action 

As  noted  above,  there  is  considerable 
controversy  about  whether  generic 
RACT  provisions,  such  as  the  one  under 
review,  comply  with  the  requirements 
of  Sections  172  (c)(1)  and  182  (b)(2). 
EPA  believes  that  this  notice  and 
comment  rulemaking  would  be  an 


appropriate  vehicle  to  announce  a  clear 
agency  position  on  this  issue. 
Accordingly.  EPA  is  proposing  tliree 
alternative  actions  in  today "s  notice:  two 
forms  of  limited  approval/limited 
disapproval,  and  a  full  disapproval. 
Under  Options  #1  and  #2,  the  limited 
approval/limited  disapproval  options, 
EPA  has  identified  certain  deficiencies 
which  prevent  granting  full  approval  of 
this  rule  under  section  110(k)(3)  and 
Part  D.  Because  the  submitted  rule  is  not 
composed  of  separable  parts  which  meet 
all  the  applicable  requirements  of  the 
CAA.  EPA  cannot  grant  partial  approval 
of  the  rule(s)  under  section  110{k)(3). 
However.  EPA  may  grant  a  limited 
approval  of  the  submitted  rules  under 
section  110(k)(3)  in  light  of  EPA's 
authority  pursuant  to  section  301(a)  to 
adopt  regulations  necessary  to  further 
air  quality  by  strengthening  the  SIP.  The 
approval  is  limited  because  EFA's 
action  also  contains  a  simuUar.-  .us 
limited  disapproval,  due  to  the  fact  that 
the  rule  does  not  meet  the  section  182 
and  184  requirements  of  Part  D  due  to 
the  noted  deficiencies.  EPA  is  soliciting 
public  comment  on  each  alternative. 

In  addition.  EPA  is  soliciting  public 
comment  on  the  approvability  of  generic 
RACT  provisions  generally.  The 
outcome  of  this  rulemaking  will  affect 
the  determination  of  the  completeness 
and  approvability  of  generic  RACT 
submittals  in  future  rulemaking  actions. 

Option  Ul 

The  first  proposed  action,  and  EPA's 
preferred  option,  is  a  proposed  limited 
approval/limited  disapproval  of 
Pennsylvania  VOC  and  NOx  RACT 
regulations.  Chapters  129.91  through 
129.95  with  the  associated  definitions  in 
Chapter  121.  The  limited  approval 
would  be  for  the  limited  purpose  of 
strengthening  the  SIP.  as  the 
Pennsylvania  regulation  imposes 
requirements  on  previously  unregulated 
sources. 

The  limited  disapproval  would  be 
based  on  two  separate  grounds: 

(1)  A  determination  that  the 
presumptive  NOx  emission  limitations 
cannot  be  approved  as  RACT  for  the 
reasons  described  above;  and 

(2)  A  determination  that 
Pennsylvania's  generic  VOC  and  NOx 
provisions  are  deficient  because  they  do 
not  contain  specific,  immediately 
ascertainable  emission  limitations  (as 
defined  in  Section  302(k)  of  the  CA^) 
for  all  applicable  sources. 

Under  Option  #1,  to  correct  the 
deficiencies  in  the  presumptive  NOx 
RACT  emission  limitation  provisions. 
EPA  believes  that  Pennsylvania  would 
have  to  do  the  following: 
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to  receive  the  case-by-case  RACT 
proposals  as  specified  by  the 
Pennsylvania  regulation,  would  not 
consider  the  lack  of  submittal  of  these 
proposals  at  this  time  to  be  reason  for 
limited  disapproval  of  the  submitted 
Pennsylvania  regulation.  Therefore, 
under  this  option,  Pennsylvania  may 
correct  the  deficiencies  in  the  regulation 
by: 

(1)  Clarifying,  and  submitting  as  a  SIP 
revision,  the  applicability  of  the 
presumptive  RACT  requirement  for 
coal-fired  combustion  units, 

(2)  Submitting  SIP  revisions  to  EP.A 
including  the  specific  emission 
limitations  resulting  from  the 
application  of  low  NOx  burners  with 
separated  overfire  air  for  those  sources 
choosing  to  meet  RACT  requirements 
through  Chapter  129.93(b),  and 

(3)  Submitting  SIP  revisions  to  EP.A. 
with  adequate  technical  support, 
correcting  the  deficiencies  identified  in 
Chapters  129.93(b)(2).  (c)(1).  (2).  (4).  {->). 
(6)  and  (7).  To  the  e.xtent  that 
Pennsylvania  proposes  operation  and 
maintenance  requirements  for  these 
sources,  the  state  must  provide 
technical  support  showing  that  specific 
numerical  emission  limitations  are 
impractical,  and  demonstrating  that  the 
proposed  operat  on  and  maintenance, 
requirements  qualify  as  R.-\CT. 

Option  »3 

In  its  third  alternative.  EP.A  is 
proposing  to  fully  disapprove  Chapter 
129.91,  pertaining  to  applicability. 
Chapter  129.92,  pertaining  to  VOC  and 
NOx  R,-\CT  submittals.  Chapter  129.93. 
pertaining  to  presumptive  RACT  control 
technologv  requirements.  Chapter 

129.94.  pertaining  to  NOy  RACT 
averaging  provisions,  and  Chapter 

1 29.95.  pertaining  to  VOC  and  NOx 
source  recordkeeping  requirements.  The 
rationale  for  full  disapproval  would  be 
that  the  deficiencies  outlined  above 
pertaining  to  the  presumpti\  c  control 
technology  requirements  and  the  case- 
by-case  SIP  revision  provisions  of  the 
Pennsylvania  regulation  are  so 
significant  that  limited  approval/limited 
disapproval  of  the  submittal,  on  the 
grounds  that  it  strengthens  the  SIP.  is 
not  warranted. 

Under  section  179(n)(2).  if  the 
.Administrator  disapproves  a  submission 
under  section  1 10(k)  for  an  area 
designated  nonattairunent,  based  on  the 
submission's  failure  to  meet  one  or  more 
of  the  elements  required  by  the  Act,  the 
.Administrator  must  apply  one  of  the 
sanctions  set  forth  in  section  179(b) 
unless  the  deficiency  has  been  corrected 
within  18  months  of  such  disapproval. 
Section  179(b)  provides  two  sanctions 
available  to  the  .Administrator:  highway 


funding  and  offsets.  The  18  month 
period  referred  to  in  section  179(a)  will 
begin  on  the  effective  date  of  a  final 
disapproval.  Moreover,  the  final 
disapproval  triggers  the  federal 
implementation  plan  (FIP)  requirement 
under  section  110(c).  The  sanctions  will 
apply  if  the  Pennsylvania  submittal  is 
disapproved  fully  or  in  a  limited 
fashion. 

If  EP,A  decides  to  issue  a  limited 
approval/limited  disapproval  pursuant 
to  Options  »1  or  k2,  EPA  intends  to 
conduct  final  limited  approval/limited 
disapproval  rulemaking  on  the 
Pennsylvania  regulation  without  further 
proposal.  If  Pennsylvania  chooses  to 
make  modifications  to  their  R,ACT 
regulation,  by  correcting  definitions  and 
adding  default  emission  limitation 
requirements  for  all  major  VOC  and 
NOx  sources.  EPA  will  conduct 
rulemaking  appropriate  to  our 
preliminary  judgment  on  the 
approvability  of  the  substance  of  any 
subsequent'submittal.  L'nder  the  limited 
approval,  limited  disapproval  options,  to 
the  extent  that  any  subsequent 
Pennsylvania  submittal  modifying  the 
February  10.  1994  submittal  is  made. 
EPA  intends  to  finalize,  without  further 
proposal,  limited  approval/limited 
disapproval  of  the  regulation  that 
remains  unaffected  by  the  subsequent 
submittal. 

If  EPA  dct:ides  to  fully  disapprove  the 
regulation  pursuant  to  Option  #3,  EP.A 
intends  to  disapprove  the  submittal 
without  hirther  proposal  unless 
Pennsylvania  cither  (a)  submits  all  case 
by-case  R.\CT  determinations  to  EPA 
and  certifies  that  there  are  no  other 
subject  sources,  or  (b)  modifies  their 
regulation  to  add  default  emission 
limitations  for  ail  major  \'OC  and  \(3\ 
sources. 

If  Pennsylvania  submits  a  regulation 
subsequent  to  this  notice  and  withdraws 
the  present  submittal.  EP.A  intends  to 
propose  action  on  the  new  submittal. 

EPA  has  proposed  three  actions  and  is 
specifically  soliciting  comment  on  these 
actions  and  the  rationale  provided  as 
the  basis  for  earh  of  those  actions.  A 
consequence  of  adopting  options  #1  or 
#3  in  the  final  rulemaking  is  that  future 
R.ACT  submittals  with  generic 
provisions  may  bi?  deemed  inadequate 
to  meet  the  R.ACT  requirements  of 
section  182(b)12).  Such  a  decision  will 
significantly  impact  future 
determinations  ;is  to  whether  such 
generic  RACrr  regulation  submittals 
meet  the  completeness  criteria  in  40 
CFR  Part  51  .Ajipimdix  V.  Further 
discussion  of  the  Pennsylvania 
submittal  and  rationale  for  these 
proposals  is  contained  in  the 


accompanying  technical  support 
document. 

Through  the  first  two  proposal 
options,  EPA  is  proposing  a  limited 
approval  of  Chapters  129.91  through 
129.95  and  the  associated  definitions  in 
Chapter  121  which  was  submitted  on 
February  10,  1994,  including  the 
corrective  revision  submitted  on  May  3, 
1994. 

As  noted,  EPA's  preliminary  review  of 
this  submittal  indicates  that  the 
Pennsylvania  generic  VOC  and  NOx 
RACT  regulation  submitted  on  February 
10, 1994  and  the  corrective  revision 
submitted  on  May  3, 1994  should  be 
approved/disapproved  in  a  limited 
fashion,  under  the  rationale  for  option 
#1;  to  strengthen  the  Pennsylvania  SIP 
and  to  allow  Pennsylvania  to  correct  the 
deficiencies  in  the  RACT  regulation 
cited  above.  EPA  has  proposed  three 
actions  and  is  specifically  soliciting 
comment  on  these  actions  and  the 
rationale  provided  as  the  basis  for  each 
of  those  actions.  Pubhc  comments  on 
the  issues  discussed  in  this  notice  or  on 
other  relevant  matters  will  be 
considered  before  taking  final  action. 
Interested  parties  may  participate  in  the 
Federal  rulemaking  procedure  by 
submitting  written  comments  to  the 
EPA  Regional  office  listed  in  the 
ADDRESSES  section  of  this  notice. 

Under  the  limited  approval/limited 
disapproval  options,  EPA  has  identified 
certain  deficiencies  which  prevent 
granting  full  approval  of  this  rule  under 
section  110(k){3)  and  Part  D.  Also, 
because  the  submitted  rule  is  not 
composed  of  separable  parts  which  meet 
all  the  applicable  requirements  of  the 
CAA,  EPA  cannot  grant  partial  approval 
of  the  rule(s)  under  section  110(k)(3). 
However,  EPA  may  grant  a  limited 
approval  of  the  submitted  rule(s)  under 
section  110(k)(3)  in  light  of  EPA's 
authority  pursuant  to  section  301(a)  to 
adopt  regulations  necessary  to  further 
air  quality  by  strengthening  the  SIP.  The 
approval  is  limited  because  EPA's 
action  also  contains  a  simultaneous 
limited  disapproval,  due  to  the  fact  that 
the  rule  does  not  meet  the  section  182 
and  184  requirements  of  Part  D  because 
of  the  noted  deficiencies.  Thus,  in  order 
to  strengthen  the  SIP,  EPA  is  proposing 
a  limited  approval  of  Pennsylvania's 
submitted  Chapters  129.91  through 
192.95  and  associated  definitions  in 
Chapter  121  under  section  110(k)(3)  and 
301(a)  oftheCAA. 

At  the  same  time.  EPA  is  also 
proposing  a  limited  disapproval  of  this 
rule  because  it  contains  deficiencies, 
and,  as  such,  the  rule  does  not  fully 
meet  the  requirements  of  Part  D  of  the 
Act.  Under  section  179(a)(2),  if  the 
Administrator  disapproves  a  submission 


under  section  llO(k)  for  an  area 
designated  nonattainment,  based  on  the 
submission's  failure  to  meet  one  or  more 
of  the  elements  required  by  the  Act,  the 
Administrator  must  apply  one  of  the 
sanctions  as  discussed  above. 

Except  to  the  extent  that  EPA 
proposes  to  use  this  rulemaking  as  a 
vehicle  to  announce  an  agency  policy 
on  generic  RACT  submittals,  nothing  in 
this  action  should  be  construed  as 
permitting  or  allowing  or  establishing  a 
precedent  for  any  future  request  for 
revision  to  any  state  implementation 
plan.  Each  request  for  revision  to  the 
state  implementation  plan  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  govenmient  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  sections  110  and 
301,  and  subchapter  I,  part  D  of  the  CAA 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify-  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  U,nion  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

EPA's  disapproval  of  the  State  request 
under  section  110  and  subchapter  I.  part 
D  of  the  CAA  does  not  affect  any 
existing  requirements  applicable  to 
small  entities.  Any  pre-existing  federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  of  the 
state  submittal  does  not  affect  its  statc- 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore,  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 


not  remove  existing  requirements  and 
impose  any  new  Federal  requirements. 

'This  action  has  been  classified  as  a 
Table  2  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225).  as  revised  by  an  October  4. 
1993  memorandum  from  Michael  H. 
Shapiro,  Acting  Assistant  Administrator 
for  Air  and  Radiation.  The  OMB  has 
exempted  this  regulaton*  action  from 
E.O.  12866  review. 

The  Administrator's  decision  to 
approve  or  disapprove  the  Pennsylvania 
SIP  revisions,  pertaining  to  the  VOC  and 
NOx  RACT  regulations,  will  be  based  on 
whether  it  meets  the  requirements  of 
section  110(a)(2)(A)-<K)  and  part  D  of 
the  Clean  Air  Act,  as  amended,  and  EPA 
regulations  in  40  CFR  Part  51. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone.  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  October  27.  1994. 
VV.T.  Wisniewski. 

Acting  Regional  Administrator.  Region  III. 
(FR  Do< .  95-822  Filed  1-11-95:  B:45  a.T| 
BILUNG  CODE  6S60-60-P 


40  CFR  Part  70 
[SD-001;FRL-5137-4] 

Clean  Air  Act  Proposed  Interim 
Approval  of  Operating  Permits 
Program;  State  of  South  Dakota 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  interim  approval. 

SUMMARY:  EPA  proposes  interim 
approval  of  the  Operating.Permits 
Program  submitted  by  the  State  of  South 
Dakota  for  the  purpose  of  complying 
with  Federal  requirements  for  an 
approvable  State  program  to  issue 
operating  permits  to  all  major  stationary 
sources,  and  to  certain  other  sources. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  bv 
February  13.  1995. 
ADDRESSES:  Comments  should  be 
addressed  to  Laura  Farris  at  the  Region 
8  address.  Copies  of  the  State's 
submittal  and  other  supporting 
information  used  in  developing  this 
proposed  rule  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location:  U.S. 
Environmental  Protection  Agency. 
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Region  8.  99< 
Denver, 
FOR  FURTHER 
Laura  Farris 
Environment  al 
Region  8,  Aii 
18th  Street, 
80202. (303) 


18th  Street,  suite  500 
Colotado  80202. 

INFORMATION  CONTACT: 
8ART-AP.  U.S. 

Protection  Agency. 
Programs  Branch,  999 
ite  500,  Denver,  Colorado 
fe94-7539. 
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under  title  V  of  the  1990 
Amendments  (sections 
Clean  Air  Act  ("the 
as  promulgated  rules 
the  minimum  elements  of 
;  State  operating  permits 
the  corresponding 
procedures  by  which  the 
oversee,  and 
pJ)roval  of  State  operating 
ams  (see  57  FR  32250  (July 
rules  are  codified  at  40 
Title  V  requires  States  to 
submit  to  EPA,  programs 
operating  permits  to  all 
sources  and  to  certain 


ires  that  States  develop 
t  lese  programs  to  EPA  by 
1993,  and  that  EPA  act  to 
sapprove  each  program 
after  receiving  the 
Bdsed  on  material  changes  to 
bmission  that  consisted  of 
^.ges  adopted  by  the 
November  17, 1994,  EPA  is 
review  period  for  an 
nonlhs.  EPA  will  act  to 
sapprove  the  submission 
1995.  EPA's  program 

pursuant  to  section  502  of 
I  le  part  70  regulations, 

r  outline  criteria  for 
<  isapproval.  Where  a 
sub  itantially,  but  not  fully. 
re(  uirements  of  part  70.  EPA 
program  interim  approval 
up  to  2  years.  If  EPA  has 
app  roved  a  program  by  2  years 
Novlember  15.  1993  date,  or  by 
interim  program,  it  must 
implement  a  Federal 


(ifi 


program. 

B.  Federal  O  -ersight  and  Sanctions 

If  EPA  wei  B  to  finalize  this  proposed 
interim  appr  )val.  it  would  extend  for 
two  years  folowing  the  effective  date  of 
final  interim  approval,  and  could  not  be 
renewed.  Duing  the  interim  approval 
period,  the  State  would  be  protected 
from  sanctio  IS,  and  EPA  would  not  be 
obligated  to  »romulgate,  administer  and 
enforce  a  Fe<  eral  permits  program  for 
the  State.  Pe  mits  issued  under  a 
program  wit  i  interim  approval  have  full 


JMI 


standing  with  respect  to  part  70,  and  the 
1-year  time  period  for  submittal  of 
permit  applications  by  subject  sources 
begins  upon  the  effective  date  of  interim 
approval,  as  does  the  3-year  time  period 
for  processing  the  initial  permit 
applications. 

Following  final  interim  approval,  if 
the  State  failed  to  submit  a  complete 
corrective  program  for  full  approval  by 
the  date  6  months  before  expiration  of 
the  interim  approval,  EP.\  would  start 
an  18-month  clock  for  mandatory 
sanctions.  If  the  State  then  failed  to 
submit  a  corrective  program  that  EPA 
found  complete  before  the  expiration  of 
that  18-month  period,  EPA  would  apply 
sanctions  as  required  by  section 
502(d)(2)  of  the  Act,  which  would 
remain  in  effect  until  EPA  determin'^d 
that  the  State  had  corrected  the 
deficiency  by  submitting  a  complete 
corrective  program. 

If.  following  final  interim  approval, 
EPA  were  to  disapprove  the  Stale's 
complete  corrective  program,  EPA 
would  be  required  under  section 
502(d)(2)  to  apply  sanctions  on  the  date 
18  months  after  the  effective  date  of  the 
disapproval,  unless  prior  to  that  date  the 
State  had  submitted  a  revised  program 
and  EPA  had  determined  that  it 
corrected  the  deficiencies  that  prompted 
the  disapproval. 

In  addition,  discretionary  sanctions 
may  be  applied  where  warranted  any 
time  after  the  end  of  ah  interim  approval 
period  if  a  State  has  not  timely 
submitted  a  complete  corrective 
program  or  EPA  has  disapproved  a 
submitted  corrective  program. 
Moreover,  if  EPA  has  not  granted  full 
approval  to  a  State  program  by  the 
expiration  of  an  interim  approval  and 
that  expiration  occurs  after  November 
15,  1995,  EPA  must  promulgate, 
administer  and  enforce  a  Federal 
permits  program  for  that  State  upon 
interim  approval  expiration. 

II.  Proposed  Action  and  Implications 

A.  Analysis  of  State  Submission 
1.  Support  Materials 

The  Governor  of  South  Dakota's 
designee,  Robert  E.  Roberts.  Secretary  of 
the  Department  of  Environment  and 
Natural  Resources,  submitted  the  State 
of  South  Dakota  Title  V  Operating 
Permit  Program  (PROGRAM)  to  EPA  on 
November  12,  1993.  Amendments  to  the 
PROGRAM  requested  by  EPA  were 
received  on  January  11. 1994.  EPA 
deemed  the  PROGRAM  administratively 
and  technically  complete  in  a  letter  to 
the  Governor's  designee  dated  January 
14, 1994.  The  PROGRAM  submittal 
includes  a  legal  opinion  from  the 
Attorney  General  of  South  Dakota 


stating  that  the  laws  of  the  State  provide 
adequate  legal  authority  to  carry  out  all 
aspects  of  the  PROGRAM,  and  a 
description  of  how  the  State  intends  to 
implement  the  PROGRAM.  The 
submittal  additionally  contains 
evidence  of  proper  adoption  of  the 
PROGRAM  regulations,  a  permit  fee 
demonstration  and  a  memorandum  of 
agreement  which  defines  how  the 
PROGRAM  will  be  administered  by  the 
State  and  reviewed  by  EPA. 

2.  Regulations  and  Program 
Implementation 

The  South  Dakota  PROGRAM, 
including  the  operating  permit 
regulation  (Administrative  Rules  of 
South  Dakota  (ARSD).  Article  74:36,  Air 
Pollution  Control  Program), 
substantially  meets  the  requirements  of 
40  CFR  70.2' and  70.3  with  respect  to 
applicability;  §§  70.4.  70.5.  and  70,6 
with  respect  to  permit  content  including 
operational  flexibility;  §  70.5  with 
respect  to  complete  application  forms 
(no  insignificant  activities  were 
identified  in  the  PROGRAM);  §  70,7 
with  respect  to  public  participation  and 
minor  permit  modifications;  and  §  70. 1 1 
with  respect  to  requirements  for 
enforcement  authority. 

South  Dakota  has  the  authority  to 
issue  variances  from  requirements 
imposed  by  State  law.  Section  34A-1- 
24  of  the  South  Dakota  Codified  Laws 
(SDCL)  allows  the  Board  of  Minerals 
and  Environment,  the  permitting  board, 
discretion  to  grant  relief  from 
compliance  with  State  rules  and 
regulations  governing  the  quality, 
nature,  duration  or  extent  of  emissions. 
Succeeding  sections  of  the  SDCL  specify 
under  what  circumstances  a  variance 
mav  be  granted  or  denied.  In  its  review 
of  South  Dakota's  PROGRAM.  EPA  has 
previously  taken  the  position  that,  in 
order  to  gain  full  approval  for  its 
PROGRAM.  South  Dakota  would  have 
to  amend  SDCL  34A-1-24  to  make  it 
clear  that  variances  may  not  be  granted 
to  part  70  sources.  EPA  has  reevaluated 
its  position  on  this  issue.  Although  EPA 
would  support  such  an  amendment  to 
SDCL  34A-1-24.  EPA  has  not  required 
other  states  to  change  similar  statutory 
variance  provisions.  Thus,  EPA  believes 
it  would  not  be  appropriate  to  require 
South  Dakota  to  amend  SDCL  34A-1-24 
before  full  PROGRAM  approval  is 
granted.  EPA's  reasoning  is  as  follows. 
EPA  regards  SDCL  34A-1-24  as  wholly 
external  to  the  PROGRAM  submitted  for 
approval  under  part  70.  and 
consequently  is  proposing  to  take  no 
action  on  this  provision  of  State  law 
EPA  has  no  authority  to  approve 
provisions  of  State  law.  such  as  the 
variance  provision  referred  to,  which 


are  inconsistent  with  part  70.  EPA  does 
not  recognize  the  ability  of  a  permitting 
authority  to  grant  relief  from  the  duty  to 
comply  with  a  Federally  enforceable 
part  70  permit,  except  where  such  relief 
is  granted  through  procedures  allowed 
by  part  70.  EPA  reserves  the  right  to 
enforce  the  terms  of  the  part  70  permit 
where  the  permitting  authority  purports 
to  grant  relief  from  the  duty  to  comply 
with  a  part  70  permit  in  a  manner 
inconsistent  with  pait  70  procedures. 

Part  70  of  the  operating  permit 
regulations  requires  prompt  reporting  of 
deviations  from  the  permit 
requirements.  Section  70.6(a)(3)(iii)(B) 
requires  the  permitting  authority  to 
define  prompt  in  relation  to  the  degree 
and  type  of  deviation  likely  to  occur  and 
the  applicable  requirements.  Although 
the  permit  program  regulations  should 
define  prompt  for  purposes  of 
administrative  efficiency  and  clarity,  an 
acceptable  alternative  is  to  define 
prompt  in  each  individual  permit.  The 
EPA  believes  that  prompt  should 
generally  be  defined  as  requiring 
reporting  within  two  to  ten  days  of  the 
deviation.  Two  to  ten  days  is  sufficient 
time  in  most  cases  to  protect  public 
health  and  safety  as  well  as  to  provide 
a  forewarning  of  potential  problems.  For 
sources  with  a  low  level  of  excess 
emissions,  a  longer  time  period  may  be 
acceptable.  However,  prompt  reporting 
must  be  more  frequent  than  the 
semiannual  reporting  requirement, 
given  this  is  a  distinct  reporting 
obligation  under  §  70.6(a)(3)(iii){A). 
Where  "prompt"  is  defined  in  the 
individual  permit  but  not  in  the 
program  regulatiojis,  EPA  may  veto 
permits  that  do  not  contain  sufficiently 
prompt  reporting  of  deviations.  The 
South  Dakota  PROGRAM  will  define 
prompt  reporting  of  deviations  in  each 
permit  consistent  with  the  applicable 
requirements. 

There  are  certain  provisions  of  South 
Dakota's  operating  permit  regulation  for 
which  EPA  feels  it  is  appropriate  to 
offer  clarification  to  ensure  that  they  are 
interpreted  to  be  consistent  with  part 
70.  These  are  as  follows:  (1)  The 
definition  of  "federally  enforceable" 
which  appears  at  ARSD  74:36:01:01(28) 
reads  as  follows: 

"Federally  enforceable."  all  limits  and 
conditions  iJiaf  are  enforceable  by  the 
administrator  of  EPA  pursuant  to  federal  law. 
These  limits  and  conditions  include  those 
requirements  developed  pursuant  to  this 
article,  those  appearing  in  40  CFR  60  and  61 
(July  1, 1993).  requirements  within  the  state 
implementation  plan  and  permit 
requirements  established  pursuant  to  this 
article  or  40  CFR  51  Subpart  I  (July  1.  1993). 
The  use  of  this  term  does  not  impede  the 
Department's  authority  under  state  law  to 
enforce  these  limits  and  conditions. 


This  definition  could  be  significant 
for  determining  whether  a  source  is 
subject  to  the  part  70  PROGRAM.  Thus, 
the  second  sentence  of  the  above 
definition  cannot  and  should  not  be 
read  to  expand  on  the  first  sentence  of 
the  definition.  For  example, 
requirements  developed  pursuant  to 
ARSD  Article  74:36  might  be.  but 
wouldn't  necessarily  be.  Federally 
enforceable.  EPA's  interpretation  is  that 
the  requirements  delineated  in  the 
second  sentence  of  the  definition  are 
only  Federally  enforceable  if  they  are 
enforceable  by  the  administrator  of  EPA 
pursuant  to  federal  law. 

(2)  The  second  sentence  of  ARSD 
74:36:01:08(1)  reads  as  follows: 
Emissions  from  any  oil  exploration  or 
production  well  and  its  associated 
equipment  and  emissions  from  any 
pipeline  compressor  or  pump  station 
may  not  be  aggregated  with  emissions 
from  other  similar  units,  whether  or  not 
such  units  are  in  a  contiguous  area  or 
under  common  control,  to  determine 
whether  such  units  or  stations  are  major 
sources. 

To  be  consistent  with  part  70.  this 
sentence  must  be  read  as  only  being 
applicable  to  a  determination  of 
whether  a  source  is  major  under  section 
112  of  the  Act.  This  language  cannot  be 
applied  when  determining  whether  a 
source  is  major  under  other  sections  of 
the  Act. 

Comments  noting  deficiencies  in  the 
South  Dakota  PROGR.-\M  were  sent  to 
the  State  in  a  letter  dated  July  8. 1994. 
The  deficiencies  were  segregated  into 
those  that  require  corrective  action  prior 
to  interim  PROGRAM  approval,  and 
those  that  require  corrective  action  prior 
to  full  PROGRAM  approval.  In  a  letter 
dated  August  18. 1994.  the  State 
committed  to  complete  the  regulatory 
process  to  correct  both  interim  and  full 
PROGRAM  approval  deficiencies 
related  to  its  PROGRAM  regulations, 
and  submit  these  changes  to  EPA  by 
approximately  December  15,  1994.  EPA 
responded  in  a  letter  dated  October  3. 
1994  that  they  would  review  all  of  the 
State's  corrective  actions.  However, 
these  corrective  actions  would  be 
considered  a  material  change  to  the 
PROGRAM  and  the  date  for  final 
interim  approval  would  be  extended. 
The  Stale  adopted  the  regulatory 
changes  on  November  17.  1994.  which 
EPA  has  reviewed  and  has  determined 
to  be  adequate  to  allow  for  interim 
approval. 

One  remaining  issue  noted  in  EPA's 
July  8.  1994  letter  that  require  corrective 
action  prior  to  full  PROGRAM  approval 
is  as  follows:  The  PROGRAM  submittal 
contained  an  Attorney  General's 
opinion  which  stated  that  South 


Dakota's  criminal  enforcement 
authorities  are  not  equivalent  to  thosp 
required  in  part  70.11.  The  State's 
criminal  enforcement  statute  only 
allows  for  a  maximum  penalty  of  $1,000 
for  failure  to  obtain  a  permit  and  $500 
for  violation  of  a  permit  condition.  The 
State  must  adopt  legislation  consistent 
with  §70.11  prior  to  receiving  full 
PROGRAM  approval  to  allow  for  a 
maximum  criminal  fine  of  not  less  than 
$10,000  per  day  per  violation  for 
knowing  violation  of  operating  permit 
requirements,  including  making  a  false 
statement  and  tampering  with  a 
monitoring  device. 

Refer  to  the  technical  support 
document  accompanying  this 
rulemaking  for  a  detailed  explanation  of 
each  comment  and  the  corrective 
actions  required  of  the  State. 

3.  Permit  Fee  Demonstration 

The  State  of  Souih  Dakota  established 
an  initial  fee  for  regulated  air  pollutants 
below  the  presumptive  minimum  set  in 
title  V.  section  502  and  part  70.  and  was 
required  to  submit  a  detailed  permit  fee 
demonstration  as  part  of  its  PROGRAM 
submittal.  The  basis  of  this  fee 
demonstration  included  a  workload 
analysis,  which  estimated  the  annual 
cost  of  running  the  PROGRAM  in  fiscal 
year  (FY)  1995  to  be  $438,215;  a  fee 
structure  based  on  the  estimated  direct 
and  indirect  costs  of  the  PROGRAM,  tht- 
number  of  part  70  sources  permitted, 
and  the  actual  emissions  for  the 
previous  year.  The  fees  established  for 
FY  1995  are  as  follows:  rock  crushers 
will  be  charged  a  fiat  fee  of  $250.00;  an 
annual  administrative  fee  will  be 
assessed  to  all  major  sources  (based  on 
actual  emissions  of  each  source  for  one 
calendar  yeai).  excluding  rock  crushers, 
consisting  of  SI  00.00  for  sources 
emitting  less  than  50  tons  per  year. 
$500.00  for  tiources  emitting  50  to  less 
than  100  tons  per  year,  and  $1,000.00 
for  sources  emitting  100  tons  per  year  or 
greater;  and  an  air  emission  fee  will  be 
assessed  to  all  major  sources  (excluding 
rock  crushers)  of  $6.10  per  ton  per  year 
based  on  emissions  from  calendar  year 
1992  (the  State  will  not  use  the  4.000 
tons  per  year  per  pollutant  emissions 
cap  allowed  by  Act).  This  fee  structun? 
will  be  reevaluated  each  year.  After 
careful  review,  the  State  of  South 
Dakota  has  determined  that  these  fees 
would  support  the  South  Dakota 
PROGR.\M  costs  as  required  bv  40  CI'R 
70.9(a). 

4.  Provisions  Implementing  the 
Requirements  of  Other  Titles  ot  tiie  Act 

a.  Authority  and/or  commitments  for 
section  112  implementation  South 
Dakota  has  demonstrated  in  its 
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submittal  adequate  legal 
implement  and  enforce  all 
requirements  through  the 
.  This  legal  authority  is 
South  Dakota's  enabling 

in- regulatory  provisions 
plicable  requirements"  and 
he  permit  must  incorporate 
e  requirements.  EPA  has 
that  this  legal  authority  is 
allow  South  Dakota  to  issue 
assure  compliance  with  all 
requirements.  EPA  is 
the  above  legal  authority  to 
Sjauth  Dakota  is  able  to  carry 
112  activities.  For  further 
this  interpretation,  please 
Technical  Support 
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and  the  April  13.  1993 

dam  titled  "Title  V  , 
val  Criteria  for  Section 
i  es,"  signed  by  John  Seitz. 
tation  of  112(g)  upon 
al.  As  a  condition  of 
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fie  basis.  The  EPA  is 
approve  South  Dakota's 
p  reconstruction/operating 
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State's  regulations  under 
of  title  V  and  part  70  for 
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g  the  transition  period 
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ainment  new  source 
permitting.  South  Dakota 
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between  implementatio.T  of  section 
1 1 2(g)  and  title  V.  If  South  Dakota  does 
not  wish  to  implement  section  112(g) 
through  these  authorities  and  can 
demonstrate  that  an  alternative  means  of 
implementing  section  112(g)  exists,  EPA 
mav.  in  the  final  action  approving  South 
Dakota's  PROGRAM,  approve  the 
alternative  instead.  To  the  extent  South 
Dakota  does  not  have  the  authority  to 
regulate  HAPs  through  existing  State 
law,  the  State  may  disallow 
modifications  during  the  transition 
period. 

This  approval  is  for  an  interim  period 
only,  until  such  tim.e  as  the  State  is  able 
to  adopt  regulations  consistent  with  any 
regulations  promulgated  by  LFA  to 
implement  section  112(g).  Accordingly. 
EPA  is  proposing  to  limit  the  duration 
of  this  approval  to  a  reasonable  time 
following  promulgation  of  section 
112(g)  regulations  so  that  South  Dakota, 
acting  expeditiously,  will  be  able  to 
adopt  regulations  consistent  with  the 
section  112(g)  regulations.  EP.\  is 
proposing  here  to  limit  the  duration  of 
this  approval  to  12  months  following 
promulgation  by  EPA  of  section  112(g) 
regulations.  Comment  is  solicited  on 
whether  12  months  is  an  appropriate 
period  considering  South  Dakota's 
procedures  for  adoption  of  Federal 
regulations. 

c.  Program  for  straight  delegation  of 
section  112  standards.  Requirements  for 
approval,  specified  in  40  CFR  70.4(b). 
encompass  section  112(!)(5) 
requirements  for  approval  of  a  program 
for  delegation  of  section  112  General 
Provisions  Subpart  A  and  standards  as 
promulgated  by  EPA  as  they  apply  to 
part  70  sources.  Section  112(1)(5) 
requires  that  the  State's  program  contain 
adequate  authorities,  adequate  resources 
for  implementation,  and  an  expeditious 
compliance  schedule,  which  are  also 
requirements  under  part  70.  Therefore, 
EPA  is  also  proposing  to  grant  approval 
under  section  112(1)(5)  and  40  CFR  Part 
63.91  of  the  State's  program  for 
receiving  delegation  of  section  112 
standards  that  are  unchanged  from  the 
Federal  standards  as  promulgated. 
South  Dakota  has  informed  EPA  that  it 
intends  to  accept  delegation  of  section 
112  standards  through  incorporation  by 
reference.  This  program  applies  to  both 
existing  and  future  standards  but  is 
limited  to  sources  covered  by  the  part 
70  program. 

The  radionuclide  national  emission 
standard  for  HAPs  (NESHAP)  is  a 
section  112  regulation  and  an  applicable 
requirement  under  the  State  PRCJGRAM. 
Currently  the  State  of  South  Dakota  has 
no  part  70  sources  which  emit 
radionuclides.  However,  sources  which 
are  not  currently  part  70  sources  may  be 


defined  as  major  and  become  part  70 
sources  under  forthcoming  Federal 
radionuclide  regulations.  In  that  event, 
the  State  will  be  responsible  for  issuing 
part  70  permits  to  those  sources. 

d.  Program  for  implementing  title  iV 
of  the  act.  South  Dakota's  PROGR,'\M    . 
contains  adequate  authority  to  issue 
permits  which  reflect  the  requirements 
of  Title  IV  of  the  Act.  and  commits  trj 
adopt  the  rules  and  requirements 
promulgated  by  EPA  to  implement  an 
acid  rain  program  through  the  title  V 
permit. 

B.  Proposed  Action 

EPA  is  proposing  to  grant  interim 
approval  to  the  operating  permits 
program  submitted  by  the  State  of  South 
Dakota  on  November' 12,  1993.  If 
promulgated,  the  State  must  make  the 
following  change,  as  discussed  in  dntail 
above,  to  receive  hill  PROGR^^M 
approval:  The  State  must  adopt 
legislation  consistent  with  §  70.1 1  prior 
to  receiving  full  PROGR.-\.M  approval  to 
allow  for  a  maximum  criminal  fine  of 
not  less  than  SIO.OOO  per  day  per 
violation  for  knowing  violation  of 
operating  permit  requirements, 
including  making  a  false  statement  and 
tampering  with  a  monitoring  device. 

Evidence  of  this  statutory  change 
must  be  submitted  to  EP.^  within  18 
months  of  EPA's  interim  approval  of  the 
South  Dakota  PROGR.\M. 

Today's  proposal  to  give  interim 
approval  to  the  State's  part  70 
PROGRAM  does  not  extend  to  "Indian 
Country."  as  defined  in  18  U.S.C.  11.51. 
including  the  following  "existing  or 
former"  Indian  reservations  in  the  State: 
1.  Cheyenne  River;  2.  Crow  Creek;  3 
Flandreau:  4.  Lower  Brule;  5.  Pine 
Ridge;  6.  Rosebud:  7.  Sisseton;  8. 
Standing  Rock;  and  9.  Yankton. 

The  State  has  asserted  it  has 
jurisdiction  to  enforcea  part  70 
PROGRAM  within  some  or  all  of  these 
"existing  or  former"  Indian  reservations 
and  has  provided  an  analysis  of  such 
jurisdiction.  EPA  is  in  the  process  of 
evaluating  the  State's  analysis  and  will 
issue  a  supplemental  notice  regarding 
this  issue  in  the  future.  Before  EPA 
would  approve  the  State's  part  70 
PROGRAM  for  any  portion  of  "Indian 
Country."  EPA  would  have  to  be 
satisfied  that  the  State  has  authority, 
either  pursuant  to  explicit 
Congressional  authorization  or 
applicable  principles  of  Federal  Indian 
law,  to  enforce  its  laws  against  existing 
and  potential  pollution  sources  within 
any  geographical  area  for  which  it  seeks 
program  approval  and  that  such 
approval  would  constitute  sound 
administrative  practice.  This  is  a 
complex  and  controversial  issue,  and 


EPA  does  not  wish  to  delay  interim 
approval  of  the  State's  part  70 
PROGIL^M  with  respect  to  undisputed 
sources  while  EPA  resolves  this 
question. 

In  deferring  final  action  on  program 
approval  for  sources  located  in  "Indian 
Country,"  EPA  is  not  making  a 
determination  that  the  State  either  has 
adequate  jurisdiction  or  lacks  such 
jurisdiction.  Instead,  EPA  is  deferring 
judgment  regarding  this  issue  pending 
EPA's  evaluation  of  the  State's  analysis. 

This  interim  approval,  which  may  not 
be  renewed,  extends  for  a  period  of  up 
to  two  years.  During  the  interim 
approval  period,  the  State  is  protected 
from  sanctions  for  failure  to  have  a 
program,  and  EPA  is  not  obligated  to 
promulgate  a  Federal  permits  program 
in  the  State.  Permits  issued  under  a 
program  with  interim  approval  have  full 
standing  with  respect  to  part  70.  and  the 
one-year  time  period  for  submittal  of 
permit  applications  by  subject  sources 
begins  upon  interim  approval,  as  does 
the  three-year  time  period  for  processing 
the  initial  permit  applications. 

Requirements  for  approval,  specified 
in  40  CFR  70.4(b),  encompass  section 
112(1)(5)  requirements  for  approval  of  a 
program  for  delegation  of  section  112 
standards  as  promulgated  by  EPA  as 
they  apply  to  part  70  sources.  Section 
112(1)(5)  requires  that  the  State's 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  part  70.  Therefore,  EPA  is  also 
proposing  to  grant  approval  under 
section  112(1)(5)  and  40  CFR  63.91  of 
the  State's  program  for  receiving 
delegation  of  section  112  standards  that 
are  unchanged  from  Federal  standards 
as  promulgated.  This  program  for 
delegations  only  applies  to  sources 
covered  by  the  part  70  program. 

III.  Administrative  Requirements 

A.  Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  this  proposed  interim 
approval.  Copies  of  the  State's  submittal 
and  other  information  relied  upon  for 
the  proposed  interim  approval  are 
contained  in  a  docket  maintained  at  the 
EPA  Regional  Office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to.  or  otherwise 
considered  by,  EPA  in  the  development 
of  this  proposed  interim  approval.  The 
principal  purposes  of  the  docket  are: 

(1)  to  allow  interested  parties  a  means 
to  identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
approval  process,  and 


(2)  to  serve  as  the  record  in  case  of 
judicial  review.  The  EPA  will  consider 
anv  comments  received  by  February  13. 
1995. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 

C.  Regulatory  Flexibility  Act 

EPA's  actions  under  section  502  of  the 
Act  do  not  create  any  new  requirements, 
but  simply  address  operating  permits 
programs  submitted  to  satisfy  the 
requirements  of  40  CFR  part  70.  Because 
this  action  di;es  not  impose  any  new 
requirements,  it  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Intergoverrunental 
relations,  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  December  29, 1994. 
Jack  W.  McGraw, 
Acting  Regional  Administrator 
IFR  Doc.  95-700  Filed  1-11-95:  8:45  am) 
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40  CFR  Part  180 
[OPP-300374;  FRL-4924-0J 
RIN2070-AC18 

3,5-Bis(6-lsocyanatohexyl>-2H-1,3,5- 
Oxadiazlne-2,4,6-(3H,5H)-Trione, 
Polymer  with  Diethylenetriamine; 
Tolerance  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
establish  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  3,5-6is{6-isocyanatohexyl)-2H-1.3,5- 
oxadiazine-2,4.6-(3H,5H)-trione. 
polymer  with  diethylenetriamine  (CAS 
Reg.  No.  87823-33-4).  when  used  as  an 
inert  ingredient  (encapsulating  agent)  in 
pesticide  formulations  applied  to 
growing  crops.  Miles.  Inc.,  requested 
this  proposed  regulation. 
DATES:  Written  comments,  identified  by 
the  document  control  number  |OPP- 
300374],  must  be  received  on  or  before 
February  13.  1995. 
ADDRESSES:  By  mail,  submit  vmtten 
comments  to  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C).  Office  of 


Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1 132,  CM  #2, 1921 
Jefferson  Davis  Hwy..  Arlington.  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  All  vvritten 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Welch.  Registration  Support 
Branch.  Registration  Division  (7505W). 
Environmental  Protection  Agencv,  401 
M  St..  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
2800  Crystal  Drive.  North  Tower,  6th 
Floor,  Arlington.  VA  22202.  (703)  308- 
8470. 

SUPPt-EMENTARY  INFORMATION:  Miles. 
Inc..  8400  HavNthorn  Road.  P.O.  Box 
4913,  Kansas  City,  MO  64120-0013. 
submitted  pesticide  petition  (PP) 
4E4416  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA)  (21  U.S.C. 
346a{e)).  propose  to  amend  40  CFR 
180.1001(d)  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  3,5-fcjs(6- 
isocyanatohexyl)-2H-1.3.5-oxadiazine- 
2.4.6-(3H.5H)-trione,  polyTner  with 
diethylenetriamine  (CAS  Reg.  No. 
87823-33—4).  when  used  as  an  inert 
ingredient  (encapsulating  agent)  in 
pesticide  formulations  applied  to 
growing  crops  under  40  CFR 
180.1001(d). 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125.  and  include,  but  are 
not  limited  to.  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  outi): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as  | 

polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
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absorbed  through  skin  or  GI  tract 
generally  are  incapable  of  eliciting  a 
toxic  response. 

2.  The  chemical  3.5-6is(6- 
isocyanatohexyl)-2H-1.3.5-oxadiazine- 
2.4,6-(3H,5H]-trione,  polymer  with 
diethylenetriamine.  is  not  a  cationic 
polymer,  nor  is  it  reasonably  expected 
to  become  a  cationic  polymer  in  a 
natural  aquatic  environment. 

3.  The  chemical  3,5-6js(6- 
isocyanatohexyl)-2H-1.3,5-o.\adiazine- 
2.4.6-(3H.5H)-trione,  polymer  with 
diethylenetriamine.  does  not  contain 
less  than  32.0  percent  by  weight  of  the 
atomic  element  carbon. 

4.  The  chemical  3,5-6/.s(H- 
isocyanatohexyl)-2H-l,3,5-()xadiazine- 
2.4.6-(3H,5Hl-trione,  polymer  with 
diethylenetriamine.  contains  as  an 
integral  part  of  its  composition  the 
atomic  elements  carbon,  hydrogen, 
nitrogen,  and  oxygen. 

5.  The  chemical  3,5-6js(fi- 
isocyanatohexyl)-2H-l,3,5-oxadiazine- 
2.4,6-(3H,5fO-trione,  polymer  with 
diethylenetriamine,  does  not  contain  as 
an  integral  part  of  its  composition, 
except  as  impurities,  any  elements  other 
than  those  listed  in  40  CFR 
723.250(d)(3)(ii). 

6.  The  chemical  3.5-6/s(6- 
isocyanalohexyl)-2H-l,3,5-oxadiaz)ne- 
2.4,6-(3H.5H)-trione,  polymer  with 
diethylenetriamine,  is  not  a  biopolymer. 
a  synthetic  equivalent  of  a  biopolymer, 
or  a  dervative  or  modification  of  a 
biopolymer  that  is  substantially  intact. 

7.  The  chemical  3,5-6/5(6- 
isocyanatohexyl)-2H-1.3,5-oxadiazine- 
2.4.6-{3H.5fO-trione.  polymer  with 
diethylenetriamine.  is  not  manufactured 
from  reactants  containing,  other  than 
impurities,  halogen  atoms  or  cyano 
groups. 

8.  The  chemical  3.5-6/s(6- 
isocyanatohexyl)-2H-l,3.5-oxadiazine- 
2.4,6-(3H,5H)-trione.  polymer  with 
diethylenetriamine.  does  not  contain  a 
reactive  functional  group  that  is 
intended  or  reasonably  expected  to 
undergo  further  reaction. 

9.  The  chemical  3.5-6/s(6- 
isocyanatohe.vyl)-2f/-l,3.5-oxadiazine- 
2.4.6-(3H,5H)-trione,  polymer  with 
diethylenetriamine.  is  neither  designed 
nor  reasonably  expected  to  substantially 
degrade,  decompose,  or  depolynierize. 

Based  on  the  information  above  and 
review  of  its  use,  EPA  has  found  that, 
when  used  in  accordance  with  good 
agricultural  practice,  this  ingredient  is 
useful,  and  a  tolerance  is  not  necessary^ 
to  protect  the  public  health.  Therefore. 
EPA  proposes  that  the  exemption  from 
the  requirement  of  a  tolerance  be 
established  as  set  forth  Ixdow. 


Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fimgicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  that  contains 
any  of  the  ingredients  listed  herein,  may 
request  within  30  days  after  the 
publication  of  this  document  in  the 
Federal  Register  that  this  ralemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  FFDCA. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  |OPP-300374l.  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above,  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budgi't 
has  exempted  this  rule  from  the 
requirements  of  section  2  of  Executive 
Order  12866. 

Pursuant  to  the  requirement  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5'U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  an  economic; 
impact  on  a  substantial  number  of  small 
entities.  A  certification  statement  to  this 
effect  was  published  in  the  Federal 
Register  of  May  4,  1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pcsticiiies 
and  pests. 

Dated:  De(.emi)«r  21 ,  1094. 

Stephen  L.  Johnson, 

Director.  Rrgistrntion  Division,  Officf »»/ 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  l)e  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  .3468  and  371. 

2.  Section  180.1001(d)  is  amendt-d  in 
the  table  therein  by  adding  and 
alphabetically  inserting  the  inert 
ingredient,  to  mad  as  follows: 

§180.1001    Exemptions  from  the 
requirement  of  a  tolerance. 

*         •         •         *         « 

(d)'   *   • 


Inert  ingredients 

Limits 

Uses 

*                                   •                                   • 
3  5-Bis(6-isocyanatohexyl)-2H-1 ,3,5-oxadiazine-2  4  6- 

• 

•                                 •                                 • 
Encapsulating  agent. 

•                                                                     •                                                                    • 

(3H,5H)-lrione,     polymer    with     diethylenetriamine 
(CAS  Reg.  No.  87823-33-4);  minimum  numt>er  aver- 
age molecular  weight  1 .000,000. 

•                                                                     •                                                                     • 

• 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Parts  515,  550,  580  and  581 
[Docket  No.  95-01] 

Filing  of  Tariffs  by  Marine  Temninal 
Operators;  Publishing,  Filing  and 
Posting  of  Tariffs  in  Domestic  Offshore 
Commerce;  Publishing  and  Filing  of 
Tariffs  by  Common  Carriers  in  the 
Foreign  Commerce  of  the  United 
States;  Service  Contracts 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Maritime 
Commission  proposes  to  remove  46  CFR 
Part  515,  Filing  of  Tariffs  by  Marine 
Terminal  Operators;  46  CFR  Part  550. 
Publishing,  Filing  and  Posting  of  Tariffs 
in  Domestic  Offshore  Commerce;  46 
CFR  Part  580.  Publishing  and  Filing  of 
Tariffs  by  Common  Carriers  in  the 
Foreign  Commerce  of  the  United  States; 
and  46  CFR  Part  581,  Service  Contracts. 
These  regulations  contain  the 
guidelines,  standards,  and  procedures 
for  marine  terminal  operators  ("MTO's") 
and  common  carriers  by  water  to  file 
and  publish  their  tariffs  and/or  service 
contract  essential  terms  with  the 
Commission  in  paper  format.  The 
Commission  believes  that  these 
regulations  have  become  unnecessary 
because  its  rules  now  require  electronic 
tariff  filing  in  the  Commission's 
Automated  Tariff  Filing  and  Information 
system  ("ATFI"). 

DATES:  Comments  on  or  before  February 
13,  1995. 

ADDRESSES:  Comments  (original  and  15 
copies)  are  to  be  submitted  to:  Joseph  C. 
Polking,  Secretary.  Federal  Maritime 
Commission.  800  North  Capitol  Street. 
NW.,  Washington.  DC  20573,  (202)  523- 
5725. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bryant  L.  VanBrakle,  Director,  Bureau  of 
Tariffs,  Certification  and  Licensing, 
Federal  Maritime  Commission,  800 


North  Capitol  Street.  NW..  Washington, 
DC  20573, (202)  523-5796. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  administers,  inter  alia,  the 
Shipping  Act,  1916  ("1916  Act"),  46 
U.S.C.  app.  801,  et  seq.;  the  Intercoastal 
Shipping  Act,  1933  ("1933  Act"),  46 
U.S.C.  app.  843,  et  seq.;  and  the 
Shipping  Act  of  1984  ("1984  Act"),  46 
U.S.C.  app.  1701,  e^  seq.  (collectively 
"Shipping  Ac's"),  which  require  or 
authorize  Uie  Commission  to  require 
common  carriers  and  MTO's  to  file  with 
the  Commission  their  tariffs  and/or 
service  contract  essential  terms. 
Presently,  such  tariffs  and  essential 
terms  are  required  by  regulation,  in  46 
CFR  Parts  515.  580  and  581.  to  be  filed 
in  paper  format.  In  February.  1993.  the 
Commission  implemented  its  ATFI 
system  and  directed  common  carriers 
and  MTO's  to  file  such  tariffs  and 
essential  terms  in  electronic  form  into 
ATFI.'  This  requirement  is  consistent 
with  Public  Law  102-582,  the  High  Seas 
Driftnet  Fisheries  Enforcement  Act, 
section  502  which  directed  common 
carriers  to  "file  electronically  with  the 
Commission  all  tariffs  and  all  essential 
terms  of  service  contracts  required  to  be 
filed"  by  the  1916. 1933.  or  1984  Acts. 

The  ATFI  system  is  now  fully 
operational  and  the  Commission  will  no 
longer  be  accepting  tariffs  and/or  service 
contract  essential  terms  in  paper  form. 
Accordingly,  the  Commission  proposes 
to  remove  Parts  515,  550.  580  and  581. 

One  matter,  however,  with  respect  to 
service  contracts  requires  further 
discussion.  When  the  Commission 
implemented  its  ATFI  system,  it 
directed  common  carriers  and  MTO's  to 
file  an  electronic  tariff  and  to  cancel  the 
corresponding  paper  instrument. 
However,  with  respect  to  service 
contract  essential  terms,  the 
Commission  took  a  different  approach, 
recognizing  that  a  service  contract  is  a 
special  arrangement  between  a  shipper 
and  a  common  carrier  or  a  conference  of 
carriers  with  a  specified  duration.  At  the 
time  ATFI  was  implemented,  the 
Commission  had  on  file  and  in  effect 


'  On  December  29.  1992.  the  Commission  adopted 
regulations  that  govern  the  filing  of  tariffs  and 
service  contract  essential  terms  in  electronic  format. 


several  thousand  service  contracts  as 
well  as  their  corresponding  essential 
terms.^  The  Commission  did  not  require 
carriers  to  convert  the  paper  version  of 
a  service  contract  into  electronic  form. 
Rather,  Ihe  Commission  directed 
carriers  to  file,  on  a  prospective  basis, 
the  essential  terms  of  all  newly  executed 
service  contracts  into  the  ATFI  system. 

Some  of  the  essential  terms  which 
were  filed  in  paper  form  prior  to  the 
conversion  to  ATFI  are  still  in  e:;t  ct. 
The  Commission  continues  to  find  it 
unnecessary  to  require  the  conversion  of 
these  originally-filed  service  contract 
essential  terms  into  electronic  format. 
However,  with  the  proposed 
cancellation  of  Part  581  the  Commission 
will  no  longer  accept  amendments,  in 
paper  form,  to  these  essential  terms.    ■ 
Should  the  parties  amend  the  essential 
terms  of  service  contracts  now  in  paper 
form,  the  Commission  will  require, 
consistent  with  its  electronic  filing  rules 
in  Part  514.  the  electronic  filing  of  the 
complete,  restated  statement  of  essential 
terms — as  amended — into  ATFI. 

The  Federal  Maritime  Commission 
certifies,  pursuant  to  section  605(b)  of 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  that  this  Proposed  Rule,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  including 
small  businesses,  small  organizational 
units,  and  small  governmental 
organizations.  "The  criteria  contained  in 
this  section  requires  the  agency  head  to 
examine  both  the  degree  of  impact  as 
well  as  the  dispersion  of  that  impact." 
S.  Rep.  No.  878,  96th  Cong.,  2d  Sess.  14 
(1980)  reprinted  at  1980  U.S.  Code 
Cong,  and  Admin.  News,  p.  2788  at 
2801.  The  Commission  does  not  believe 
that  the  removal  of  Parts  515,  550.  580 
and  aei  under  the  circumstances 
described  above  will  result  in  either 
significant  impact  or  impact  upon  a 
substantial  number  of  small  entities. 

This  proposed  rule  does  not  contain 
any  collection  of  information 
requirements  as  defined  by  the 
Paperwork  Reduction  Act  of  1980.  as 


-The  Commission  is  aware  of  several  contracts  in 
paper  form  whose  terms  are  of  several  years 
duration.  One  of  these  contracts  has  a  lO-vear  term. 
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FEDERAL  COMMUNICATIONS 
COMMISSIC  N 

47  CFR  Pans  21  and  74 

(MM  Docket  ^  o.  94-131  and  PP  Docket  No. 
S3-253,  DA  9^-18] 

Filing  Procedures  in  the  Multipoint 
Distributio.T  Service  and  in  the 
Instructional  Television  Fixed  Service, 
Including  Electronic  Filing  and 
Competitive  Bidding 

AGENCY:  Fer  eral  Communications 

Cominissior 


JMI 


ACTION:  Proposed  rule;  ext»;nsion  of 
time. 


SUMMARY:  This  Order  grants  a  request, 
filed  by  the  Wireless  Cable  Association 
international.  Inc..  for  an  extension  of 
time  to  submit  comments  in  the  above 
proceeding.  The  filing  date  for 
comments  is  currently  January  9.  1995. 
and  the  date  for  filing  reply  comments 
is  currently  January  24,  1995.  Because  of 
the  complex  technical  issues  raised  in 
this  proceeding,  the  Order  extends  the 
time  afforded  for  filing  comments  to 
January  23,  1995,  and  the  time  afforded 
for  filing  replv  comments  to  February  7. 
1995. 

DATES:  Comments  must  be  received  on 
or  before  January  23.  1995.  and  reply 
comments  must  be  received  on  or  before 
February  7,  1995. 
ADDRESSES:  Comments  and  reply 
comments  may  be  mailed  to  Office  of 
the  Secretary,  Federal  C(inir..iinications 
Commission.  Washington.  D.Ci.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Bertelsen  at  (202)  416-0892  or 
Jerianne  Timmerman  at  (202)  416-0881. 
Video  Services  Division,  Mass  Media 
lUireau. 

SUPPLEMENTARY  INFORMATION:  The 
complete  text  of  the  Order  Granting 
Extension  of  Time  for  Filing  Comment*^ 
and  Reply  Comn'.euts  follows.  It  is  also 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  Room  239,  at  the 
Federal  Communications  Commission. 
1919  .M  Street.  N.W..  Washington.  D.C. 
20554,  and  it  may  be  purchased  from 
the  Commission's  copy  contractor. 
International  Transcription  .Service. 
Inc..  2100  M  Street.  N.W..  Suite  140. 
Washington.  D.C.  20037.  (202)  857- 
3800.  This  Order  was  adopted  January 
4.  and  relea.sed  Jtinuciry  6.  1995. 

Bv  the  Chief,  Mass  Media  Bureau: 

l.'On  December  1,  1994.  the 
Commission  released  a^Nolice  of 
Proposeil  Rulemaking  (Notice),  FCC,  94- 
293.  9  FC:C  Red  76b5  (1994).  59  FR 
63743  (Dec.  9,  1994),  in  this  proceeding, 
soliciting  comment  on  revisions  to  our 
rides  and  procedures  that  will  impr')ve 
tlu!  .Multipoint  Di.ilribution  Service 
(MDS)  application  processes.  The  filing 
date  for  conmients  is  currently  January 
9,  1995,  and  iha  da'e  for  filing  .reply 
comments  is  currently  January  24.  1995. 

2.  On  January  3.  1995.  the  Wireless 
Cable  Association  International.  Inc. 
(W'CAI)  filed  a  request  for  an  extension 
of  time  to  submit  comments  in  this 
p.-oceeding.  WC.M  request.s  that  the  time 
.'.fforded  interested  pa.-ties  to  submit 
comments  be  extended  by  two  weeks,  to 
January  23.  1995.  and  the  time  afforded 
for  filing  reply  i:omments  be  extended  to 


February  7,  1995.  WCAI  states  that  the 
Commission,  in  this  Notice,  proposes  a 
wide  variety  of  rule  changes  to  govern 
the  auctioning  of  MD,S  licenses  and  to 
regulate  the  provision  of  MDS  services 
in  the  futu^^  Of  particular  concern  to 
WCAI  is  a  possible  change  in  the 
definition  of  protet  ted  service  area  for 
MDS  stations.  WCAI  as.serts  that  it  has 
been  working  diligently  to  develop  a 
proposal  that  will  accommodate  the 
Commissions  goals  without  unduly 
restricting  the  wireless  cable  industry, 
and  believes  that  it  will  be  able  to 
achieve  a  consensus  at  a  quarterly 
meetii'.g  of  the  WCAI  Board  of  Direr  tors 
scheduled  for  January  10,  1995. 

3.  Pursuant  to  Section  1.46  of  the 
Commission's  rules.  4  7  CFR  Section 
1.46,  it  is  our  policy  that  extensions  of 
time  for  filing  comments  in  rulemaking 
proceedings  shall  not  be  routinely 
granted.  However,  under  the 
circumstances  described  above,  we 
believe  that  this  brief  extension  of  time 
to  file  conmients  and  reply  comments  is 
warranted  in  light  of  the;  complexity  of 
technical  issues  raised  in  this 
proceeding.  .Accordingly,  it  is  ordercii, 
that  t'ne  request  for  extension  of  time 
filed  by  the  Wireless  Cable  Association 
International.  Inc.  is  granted,  the  time 
for  filing  comments  in  this  proceeding 
is  extended  to  January  23.  1995.  and  the 
time  for  filing  reply  comments  in  this 
proceeding  is  <>xtencled  to  Febniarv  7. 
1995. 

4.  This  action  is  taken  pursuant  to 
Sections  4(i)  and  303(r)  of  the 
Communications  .Act  of  1934,  as 
amended,  47  U.S.C.  Sections  4(i)  and 
303(r),  and  Sections  0.204(b),  0.2B3  and 
1.415  of  the  Commission's  rules.  47  CFR 
Sections  0.204(b).  0.283  and  1.415. 

Federal  C^onmiiir.i<  alinsi".  t'omr:i>;':i()n. 

Roy  J.  Stewart, 

Chi'f.  Mnss  M>  diti  Hurvni 

|FR  Doi;.  ?!n-S4r  I'ijfti  1-ll-'!.i:  H:4t  ,i:ii| 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Part  231 

Defense  Federal  Acquisition 
Regulation  Supplement;  Internal 
Restructurjr.g  Costs 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Proposeti  rule  with  request  for 
comments. 


SUMMARY:  The  Department  of  Defense  is 
proposing  to  amimtl  the  Defense  Federal 
.Acquisition  Regulation  .'Supplement  to 
address  the  allowability  of  costs 
associated  with  internal  restructuring 
activities. 


DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  at  the 
address  shown  below  on  or  before 
March  13,  1995,  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council,  ATTN: 
Mr.  Eric  R,  Mens,  PDUSD(A&T)DP/DAR, 
IMD  3D139,  3062  Defense  Pentagon. 
Washington,  DC  20301-3062.  Telefax 
number  (703)  602-0350.  Please  cite 
DFARS  Case  94-D007  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Eric  Mens,  (703)  602-0131, 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  proposed  DFARS  rule 
supplements  an  interim  DFARS  rule 
which  the  Director  of  Defense 
Procurement  issued  on  December  29, 
1994,  to  implement  Section  818  of  the 
National  Defense  Authorization  Act  for 
Fiscal  year  1995  (PubUc  Liw  103-337). 
The  interim  DFARS  rule  imposed 
restrictions  on  the  allowability  of 
restructuring  costs  associated  w  ith  a 
business  combination  undertaken  by  a 
defense  contractor.  While  the  interim 
rule  provided  policies  and  procedures 
for  allowing  appropriate  contractor  costs 
which  involve  external  restructuring 
activities,  it  did  not  address  the 
allowability  of  costs  associated  with 
internal  restructuring  activities. 

This  proposed  DFAR.S  rule  states  that 
contractor  costs  associated  with  internal 
restructuring  activities  are  unallowable 
unless  allowable  in  accordance  with 
lAR  Part  31  and  DFARS  Part  231;  an 
audit  of  projected  restructuring  co.sts 
and  savings  is  performed;  and  the  AGO 
dt^termines  that  overall  reduced  costs 
should  result  for  DoD  and  negotiates  an 
advance  agreement  with  the  contractor. 
Unlike  restructuring  costs  associated 
with  external  restructuring  activities. 
ctJrtification  by  the  Under  Secretary  of 
Defense  (Acquisition  &  Technology) 
concerning  projected  future  savings  for 
DoD  is  not  required  for  reimbursement 
of.the  costs  associated  with  internal 
restructuring  activities. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulator^' 
Flexibihty  Act,  5  U.S.C.  601  et  seq., ' 
because  most  small  entities  are  not 
subject  to  the  contract  cost  principles  in 
FAR  Part  31  or  DFARS  Part  231.  The 
contract  cost  principles  normally  apply 
where  contract  award  exceeds  5500,000 
and  the  price  is  based  on  certified  cost 


or  pricing  data.  This  proposed  DFARS 
rule  applies  only  to  defense  contractors 
which  incur  restructuring  costs 
coincident  to  internal  restructuring 
activities  and  are  subject  to  the  contract 
cost  principles.  Most  contracts  awarded 
to  small  entities  are  awarded  on  a 
competitive,  fixed-price  basis.  An  Initial 
Regulatory  Flexibility  Analysis  has, 
therefore,  not  been  performed. 
Comments  are  invited  from  small 
business  entities  and  other  interested 
parties.  Comments  from  small  entities 
concerning  the  affected  DFARS 
Subparts  will  also  be  considered  in 
accordance  with  section  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  cite  DFARS  Case  94- 
D007  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 
L.  96-511)  iloes  not  apply  because  the 
proposed  rule  does  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  which  require  the 
approval  of  OMB  under  44  U.S.C,  3501 
et  seq. 

List  of  Subjects  in  48  CFR  Part  231 

Government  Procurement. 

Claudia  L,  Naugle, 

Deputy  Director.  Deft^nse  Acquisitinn 
Hrgulationa  Council. 

Therefore,  it  is  proposed  that  48  CFR 
Part  231  be  amended  as  follows: 

1 .  The  authority  citation  for  48  CFR 
Part  231  continues  to  read  as  follows: 

Autharit>-:  41  L'.S.C.  421  and  48  CFR 

Chapter  1. 

PART  231— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

2,  Section  231.205-70  is  amended  by 
adding  a  new  paragraph  (c)  (4)  to  n;ad 
as  follows: 

231.205-70    Restructuring  costs. 

*  *         «         «         * 

(c)  Limitations  on  cost  allowability. 

*  *   * 

(4)  Restructuring  costs  associated  with 
internal  restructuring  activities  shall  not 
be  allowed  unless — 

(i)  Such  costs  are  allowable  in 
accordance  with  FAR  Part  31  and 
DFARS  Part  231; 

(ii)  An  audit  of  projected  restructuring 
costs  and  restructuring  savings  is 
performed;  and 

(iii)  The  cognizant  ACO  reviews  the 
audit  report  and  the  projected  costs  and 
projected  savings,  determines  that 
overall  reduced  costs  should  result  for 


DoD.  and  negotiates  an  advance 
agreement  with  the  contractor. 

*         •         *         •         * 

|FR  Doc,  0.'>-7f.4  Filed  1-11-95:  8:45  am] 

BILUNG  CODE  S000-04-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  301 

[Docket  No.  950106-003-5003-01;  I.D. 
121994A] 

RIN  0648-AH01 

Pacific  Halibut  Fisheries;  Catch 
Sharing  Plan 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (.NOA.A). 

Commerce. 

ACTION:  Proposed  rule  and  proposed 

catch  sharing  plan. 

SUMMARY:  NMJ^S  proposes  to  approve 
and  implement  a  1995  Catch  Sharing 
Plan  (Plan)  in  accordance  with  the 
Northern  Pacific  Halibut  Act  of  1982 
(Halibut  Act)  to  allocate  the  total 
allowable  catch  (TAG)  of  Pacific  halibut 
among  treaty  Indian,  non-Indian 
com.mercial,  and  non-Indian  sport 
fisheries  off  the  coasts  of  Washington. 
Oregon,  and  California  (International 
Pacific  Halibut  Commission  (IPHC) 
Statistical  Area  2A).  This  proposed  Plan 
is  based  on  the  recommendations  of  the 
Pacific  Fishen,-  Management  Council 
(Council).  This  action  is  necessarv'  to 
allocate  the  harvestable  resources 
among  the  states  in  a  manner  that 
responds  to  the  dynamics  and  growth  in 
a  sport  fisher)-  and  growth  in  a  tribal 
fishen,-.  The  action  is  intended  to 
allocate  harvestable  resources  among 
user  groups  under  the  provisions  of  the 
Halibut  Act  to  carr\'  out  the  objectives 
of  the  IPHC  and  the  Council. 
DATES:  Comments  on  the  Plan  must  he 
received  on  or  before  Januarv  19.  1995: 
comments  on  the  remainder  of  the 
proposed  rule  must  be  received  on  or 
before  February  20,  1995. 
ADDRESSES:  Send  comments  to  William 
Stelle,  Jr.,  Director.  Northwest  Region. 
NMFS.  7600  Sand  Point  Wav  NE. 
Seattle,  WA  98115, 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 
,Scordino,  206-526-6140. 
SUPPLEMENTARY  INFORMATION:  The 
Northern  Pacific  Halibut  Act  of  1982  at 
16  U,S,C.  773c  provides  that  the 
Secretary  of  Commerce  (Secretarj)  shall 
have  general  responsibility  to  carry  out 
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the  Halibut  Convention  between  the 
United  Stat  js  and  Canada,  and  that  the 
Secretary  s  lall  adopt  such  regulations 
as  may  be  r  ecessary  to  carry  out  the 
purposes  aj  id  objectives  of  the 
Conventior  and  the  Halibut  Act.  Section 
773c(c)  alsc  authorizes  the  regional 
fishery  mai  agement  council  having 
authority  fc  r  the  geographic  area 
concerned  o  develop  regulations 
governing  t  le  Pacific  halibut  catch  in 
U.S.  Conve  ition  waters  that  are  in 
addition  to  but  not  in  conflict  with, 
regulations  of  the  IPHC.  Accordingly, 
thf  Counci  has  developed  Catch 
Sharing  Pla  as  since  1988  to  allocate  the 
TAG  of  Pac  fie  halibut  between  treaty 
Indian,  nor  -Indian  commercial,  and 
non-Indian  sport  fisheries  in  Area  2A  off 
VVashingtoii,  Oregon,  and  California. 

At  its  Sej  tember  1993  public  meeting, 
the  Counci  decided  to  consider  all 
aspects  of  t  le  halibut  allocation  issue 
and  to  devf  lop  a  multiyear  Plan  for 
1995  and  b  syond.  The  Council 
requested  t  lat  the  Hafibut  Managers 
Group  (HM  j)  and  the  Halibut  Advisory 
Subpanel  (HAS)  develop  a  complete  list 
of  allocatio  i  issues  for  Council 
considerati  m.  At  its  November  1993 
public  mee  ing,  the  Council  adopted  a 
number  of  i  ssues  identified  by  the  HMG 
and  HAS  tl  at  would  be  considered  in 
developme  it  of  a  Plan  for  1995  and 
beyond.  Th  i  issues  adopted  for  public 
comment  m  ere:  (1)  Timeframe  for  the 
Plan  (i.e.,  2  -5  years),  (2)  treaty  Indian 
entitlement,  (3)  bycatch,  (4)  biomass- 
based  or  ge  jgraphic  allocation,  (5) 
individual  ransferable  quotas,  (6) 
allocations  within  the  commercial 
fishery  (i.e.  troll  allocation),  (7) 
geographic  restrictions  on  the 
commercia  fishery,  (8)  minimizing 
quota  oven  ges  in  non-Indian 
commercia  fishery.  (9)  shifting  the 
commercia   fishery  to  a  non-directed 
(incidental  catch)  fishery  at  lower 
quotas,  (10  varying  allocation  shares 
based  on  v{  rying  TAG  levels  (i.e., 
sliding  seal  3),  (11)  fixed  timeframes  for 
sport  seaso  is  based  on  expected  catch 
(rather  thar  quotas  requiring 
monitoring  ,  and  (12)  state  shaping  of 
sport  fisher  es.  At  its  March  1994  public 
meeting,  af  er  receiving  comments  ft-om 
the  HMG,  I  AS,  and  the  public  on  the 
issues  and  )ossible  options  for 
addressing  the  issues,  the  Council 
adopted  a  c  omplex  of  options/ 
alternatives  for  analysis.  The  Council 
also  reques  ed  an  analysis  of  the  profile 
of  the  Area  2A  halibut  fisheries  and  how 
they  have  c  langed  in  recent  years.  This 
analysis  is  irovided  in  the 
Environme  ital  Assessment/Regulatory 
Impact  Rev  ew  (EA/RIR)  prepared  on 
the  propose  d  Plan  for  1995  and  beyond. 
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A  description  and  analysis  of  the 
opUons/alternatives,  along  with  a 
description  of  the  fisheries  in  Area  2A, 
were  presented  to  the  Council  at  its 
August  1994  public  meeting.  After 
review  of  the  analysis  and  consideration 
of  public  comments,  the  Council 
developed  four  allocation  options,  three 
management  measures,  a  tribal  fishery' 
structuring,  and  two  sport  fishery 
structuring  framework  alternatives  (one 
for  Washington  and  one  for  Oregon/ 
California)  for  public  comment.  At  its 
October  1994  public  meeting,  the 
Council  received  comments  from  the 
HAS  and  the  public  on  the  options  and 
alternatives  and  took  final  action  in 
selecting  one  allocation  option  and 
approving  management  measures  and 
sport  structuring  that  were  combined 
into  a  proposed  Plan  for  1995  and 
beyond. 

The  Council  considered  four  options 
for  allocating  Pacific  halibut  among 
non-Indian  fisheries  in  Area  2A 
beginning  in  1995.  The  options 
considered  apply  only  to  the  non-Indian 
share  of  65  percent  of  the  Area  2A  TAG 
after  removing  the  treaty  tribal  share  of 
35  percent.  The  options,  which  are 
described  in  detail  in  the  EA/RIR,  were: 
(1)  To  maintain  status  quo  allocation  of 
50  percent  each  to  commercial  and  sport 
fisheries  and  allocate  the  sport  fishery 
share  61  percent  to  areas  north  of  Cape 
Falcon  and  39  percent  south,  (2)  to 
allocate  evenly  (one-third  each)  between 
the  sport  fisheries  north  and  south  of 
the  Columbia  River  and  the  commercial 
fishery  (the  commercial  fishery  would 
be  limited  to  the  area  south  of  the 
Columbia  River),  (3)  to  allocate  50 
percent  north  and  south  of  the  Columbia 
River  with  differing  sliding-  scale 
sharing  between  sport/commercial 
fisheries  in  each  area,  and  (4)  to  allocate 
60  percent  to  the  commercial  fisheries 
and  40  percent  to  the  sport  fisheries, 
with  a  status  quo  sharing  among  the 
sport  fisheries. 

The  Council  adopted  a  modified 
Option  2  that  divides  the  non-Indian 
harvest  into  three  shares  with  the  sport 
fisher>-  north  of  the  Columbia  River 
receiving  36.6  percent,  the  sport  fishery 
south  of  the  Columbia  River  receiving 
31.7  percent,  and  the  commercial 
fishery  receiving  31.7  percent.  The 
commercial  fishery  would  be  confined 
to  the  area  south  of  Subarea  2A-1  (south 
of  the  treaty  Indian  tribes'  usual  and 
accustomed  fishing  area).  The  rationale 
was  to  increase  the  allocation  to  the 
sport  fisheries  off  Oregon  to  provide  a 
better  balance  in  sharing  of  the  harvests 
between  sport  fisheries  off  Oregon  and 
Washington.  The  commercial  fishery 
allocation  was  reduced  over  status  quo 


by  about  12  percent  to  provide  for  the 
increases  in  the  sport  fisheries. 

The  Council  took  this  action  to 
allocate  the  harvestable  resources 
among  the  states  in  a  manner  that 
responds  to  the  dynamics  and  growth  in 
a  sport  fishery  and  grow^th  in  a  tribal 
fishery-.  Sport  fisheries  in  both 
Washington  and  Oregon  have  been 
compressed  due  to  reduced  quotas  for 
Area  2A  and  restrictive  allocations  that 
have  not  provided  sufficient  access  and 
fishing  opportunity  for  sport  users. 
Sport  fisheries  consist  primarily  of 
small  boats  and  charteiboats  that  are 
tied  to  coastal  commimities.  Many  of 
the  coastal  communities  in  Washington 
and  Oregon  are  dependent  on  revenues 
generated  from  sport  fisheries.  As  such, 
these  sport  fisheries  are  not  mobile  (in 
contrast  to  commercial  fishing  vessels) 
and  cannot  move  into  other  areas  to 
conduct  fishing  operations.  The 
dependence  of  these  coastal 
communities,  in  contrast  to  tlie  mobility 
of  the  vessels  operating  in  the 
commercial  fishery,  was  considered  by 
the  Council  in  reducing  the  commercial 
allocation  in  order  to  increase  and  better 
balance  the  sport  allocations  between 
Washington  and  Oregon. 

The  EA/RIR  prepared  for  the  Council 
indicates  that  the  commercial  halibut 
fisher>'  in  Area  2A  is  a  small  part  of  the 
average  annual  revenues  for  commercial 
fishers  that  have  been  involved  in  this 
fishery  and  that  halibut  fishers  in  Area 
2A  consist  of  a  highly  mobile  fieet  of 
vessels  that  have  moved  in  and  out  of 
the  Area  2 A  halibut  fishery  (of  1,153 
commercial  vessels  that  operated  in  the 
fishery  between  1987  and  1993,  only  2.5 
percent  landed  halibut  in  each  of  those 
years),  and  that  relatively  few  vessels 
account  for  most  of  the  catch  each  year 
The  commercial  fishery  was  restricted 
in  the  northern  area  to  shift  har\ests  to 
the  south  to  provide  a  broader 
distribution  of  harvests  in  Area  2.'\  and 
prevent  the  higher  removals  that  were 
occurring  in  the  northern  area  of  Area 
2A.  In  1994,  about  80  percent  of  the 
Area  2A  harvest  occurred  off 
Washington.  Commercial  fishers  that 
have  been  active  in  the  Pacific  halibut 
fishery  are  highly  mobile  and  would 
have  the  option  of  fishing  south  of  Area 
2A-1.  This  shift  in  the  open  area  for  the 
commercial  fishery  would  also  have  the 
effect  of  providing  better  control  of  a 
reduced  harvest  level  by  constraining 
the  fishery  to  a  smaller  area.  This 
geographic  shifting  of  non-tribal  catch  is 
not  intended  to  prejudice  the  treaty 
Indian  share.  The  increased  allocation 
to  Oregon  sport  fisheries  and  the 
restriction  of  the  commercial  fishery  to 
more  southern  areas  of  Area  2A  is 
intended  to  shift  the  non- Indian 


harvesting  effort  into  southern  areas  of 
halibut  biomass  and  is  not  based  on  a 
conservation  concern. 

The  allocations  recommended  by  the 
Council  are  intended  to  continue  until 
new  information  becomes  available 
such  as  new  information  on  biomass 
distribution.  Upon  receipt  of  new 
information,  the  Council  can  decide  if 
the  information  necessitates 
reconsidering  the  issue  of  halibut 
allocation. 

The  Council  recommended  dividing 
the  commercial  fishery  into  two  sectors, 
with  85  percent  of  the  non-Indian 
commercial  fishery  allocation  for  a 
directed  halibut  fishery  and  15  percent 
for  incidental  harvests  of  halibut  during 
the  salmon  troll  fisheries.  The  Council 
acknowledged  that  salmon  trollers 
traditionally  harvested  halibut  during 
salmon  fisheries,  but  have  been 
excluded  from  their  traditional  halibut 
fishery  because  recent  years'  season 
structuring  limited  commercial  halibut 
openings  to  1  or  2  days  in  the  summer 
that  did  not  correspond  with  salmon 
troll  openings.  Therefore,  the  Council 
adopted  a  separate  allocation  to  allow 
trollers  to  renew  their  traditional  access 
to  halibut  incidentally  caught  during  the 
May  and  June  salmon  troll  fishery  as 
described  in  the  proposed  Plan  at 
§  301.23.  In  order  to  ensure  that  salmon 
trollers  do  not  target  on  halibut  and 
exceed  their  allocation,  the  Council 
adopted  a  ratio  fishery  whereby  a 
salmon  troUer  would  not  be  allowed  to 
retain  halibut  until  a  specified  number 
of  Chinook  salmon  had  been  caught;  the 
vessel  would  be  limited  to  landing  one 
halibut  per  that  number  of  chinook.  The 
initial  ratio  proposed  by  the  Council  is 
one  halibut  per  25  chinook.  but  this 
ratio  would  be  adjusted  annually  after 
halibut  and  chinook  quotas  are 
ilctermined,  to  ensure  the  fishery  is 
viable  without  exceeding  the  halibut 
quota.  Also,  because  the  chinook  quotas 
and  harvest  guidelines  can  affect 
whether  this  fishery  can  be  prosecuted, 
the  Council  adopted  rollover  provisions 
that  would  allow  the  transfer  of  any 
quota  remaining  from  this  fishery  on 
June  30  to  the  directed  halibut  fisher\  . 
which  normally  opens  in  July  or 
August.  In  addition,  if  quota  remained 
imharvested  from  the  directed  fishery,  it 
would  be  transferred  to  the  fall  salmon 
troll  fisheries. 

The  Council  considered  three  new 
management  measures  that  would  apply 
to  the  commercial  and  sport  fisheries. 
The  first  measure  would  prohibit 
commercial  fishing  for  halibut  from  any 
vessel  that  participates  in  the  sport 
fishery  for  halibut  in  Area  2A.  and  vice 
versa.  The  basis  for  this  measure  was 
c()nc«!rn  that  increased  numbers  of 


charterboat  vessels  and  private  vessels 
operating  in  the  sport  fishery  were 
obtaining  commercial  licenses  and  also 
participating  in  the  commercial  fishery 
in  Area  2A.  This  "double-dipping"  into 
both  commercial  and  sport  allocations 
was  viewed  as  inconsistent  with  the 
Council's  allocation  intent  to  provide 
separate  quotas  and  opportunity  for 
each  harv'esting  sector  to  utilize  its 
allocation.  Therefore,  the  Council 
recommended  restrictions  on  the 
issuance  of  IPHC  licenses  to  vessels 
operating  in  Area  2A. 

The  second  management  measure 
considered  by  the  Council  was 
possession  limits  on  land.  The  current 
IPHC  regulatiiius  on  possession  limits 
for  halibut  in  Area  2A  stipulate  only 
that  the  possession  limit  on  the  water  is 
the  same  as  the  daily  bag  limit  and  do 
not  address  possession  limits  on  land. 
Because  the  three  states  have  different 
regulations  and  interpretations  on 
possession  limits  on  land  and  condition 
of  fish  (e.g..  frozen,  fresh)  as  they  relate 
to  possession  limits,  enforcement  has 
varied  between  states  and  ports.  A 
possession  limit  on  land  is  intended  to 
restrict  the  number  of  halibut  trips  that 
sport  fishers  can  make  so  that  the  sport 
allocation  is  better  distributed  among 
sport  users.  This  would  allow  for  longer 
seasons  because  the  quotas  would  not 
be  achieved  as  quickly.  The  Council 
adopted  a  measure  that  would  ensure  a 
consistent  application  of  possession 
limits  in  the  subareas  north  and  south 
of  Cape  Falcon.  These  possession  limits 
would  apply  to  all  halibut  possessed, 
regardless  of  condition  offish  (e.g., 
frozen,  fresh).  For  the  sport  fisheries 
nortli  of  Cape  Falcon,  the  Council 
adopted  a  possession  limit  on  land  of 
two  daily  bag  limits.  Becau.se  of  the 
more  remote  locations  of  the  sport 
halibut  fishing  ports  (such  as  Neah  Bay) 
in  Washington,  the  Council  adopted  a 
possession  limit  on  land  of  two  daily 
bag  limits  to  allow  fishers  more 
opportunity  to  fish  in  those  remote 
locations  that  require  more  travel  time 
to  access.  Further,  this  possession  limit 
was  proposed  because  it  was  consistent 
with  Washington  sport  regulations  and 
would  be  easier  to  enforce.  For  the  sport 
fisheries  south  of  Cape  Falcon,  the 
possession  limit  on  land  would  be  the 
same  as  the  daily  bag  limit.  This 
possession  limit  on  land  of  one  daily 
bag  limit  is  consistent  with  Oregon  sport 
regulations  for  all  other  species  and 
would  make  enforcement  easier. 

The  third  management  measure 
considered  by  the  Council  was  an 
alternate  approach  to  establishing  sport 
fishery  geographic  subareas  whereby 
"landing  zones"  would  be  created, 
consisting  of  the  ports  in  the  geographic 


area,  and  regulation  of  and  accounting 
for  catch  would  be  by  area  of  landing 
rather  than  area  of  catch.  The  landing 
zone  approach  would  prevent  vessels 
out  of  other  ports  from  utilizing  a 
subquota  intended  for  another  subarea. 
It  also  would  simplify  enforcement  and 
accounting  by  eliminating  the  need  to 
verify  area  of  catch.  The  Council 
adopted  this  measure  and  recommended 
that  all  sport  fishing  in  2A  (except  for 
fish  caught  in  the  north  Washington 
coast  area  and  landed  in  Neah  Bay)  be 
managed  on  a  "port  of  landing  '  basis, 
whereby  any  halibut  landed  into  a  port 
would  count  toward  the  quota  for  the 
area  in  which  that  port  is  located,  and 
the  regulations  governing  the  area  of 
landing  would  apply,  regardless  of  the 
specific  area  of  catch.  Neah  Bay  is 
treated  differently  because,  although  it 
is  located  in  the  Washington  inside 
waters  subarea.  it  is  the  principal  port 
used  by  sport  fishers  to  access  the 
Washington  north  coast  subarea. 

The  CounciLconsidered  the 
structuring  of  the  sport  fisheries  and 
suballocations  among  ports  in 
geographic  areas  as  described  in  the  EA/ 
RIR.  The  division  of  the  sport  allocation 
among  geographic  areas  is  intended  to 
spread  the  sport  fishing  opportunity  and 
allow  it  to  occur  in  a  manner  that  is 
most  'oeneficial  to  the  sport  fishers  in 
those  areas.  Some  areas  that  have  low 
halibut  fishing  effort  and  success  are 
managed  for  seasons  that  allow  fishers 
to  retain  incidental  catches  throughout 
the  months  when  sport  fishing  is 
accessible,  while  other  areas  are 
characterized  by  high  fishing  effort  and 
catch  and  are  managed  to  allow 
maximum  fishing  opportunity  while 
preventing  quotas  from  being  achieved 
too  quickly.  This  approach  results  in 
differing  bag  limits  and  seasons  in  each 
subarea  that  are  designed  to  maximize 
the  sport  fishing  opportunity  and 
fishing  experience  for  anglers,  based  on 
the  specific  characteristics  uf  fishing 
patterns  and  catches  in  the  respective 
areas. 

The  Council  divided  the  sport 
fisheries  into  seven  areas  that  represent 
the  principal  ports  areas  that  sport 
fishers  use.  The  seven  aroas.'whit.h  an; 
defined  below,  are:  (1)  Washington 
inside  waters.  (2)  Washington  north 
coast,  (3)  Washington  south  coast.  (4) 
Columbia  River  area.  (5)  Oregon  central 
coast.  (6)  Oregon  south  coast,  and  (7) 
Cahfomia  coast.  The  management  goals 
for  the  sport  fisherv'  in  each  subanra  are 
described  in  the  Plan  proposed  at 
§  301.23.  The  suballocations  and  season 
structuring  recommended  by  the 
Council  for  each  of  these  areas  is  as 
follows. 
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Washingto  i  N'orth  Coast  Sport  Fishery 
Subarea. 


The  Cou  icil  considered  an  allocation 
for  this  are » that  ranged  between  51' and 

t  of  the  Washington  sport 
fishery  suliquota.  In  1994,  this  area  was 
allocated  6  2.4  percent  of  the  sport 
fishery  sul  quota,  which  equaled  12.37 

he  Area  2A  TAG.  The 
Council  reiommends  an  allocation  of 
57.7  percei  it  of  the  Washington  sport 

which  equals  13.73  percent 

2A  TAG-.  The  Council  made 

to  the  geographic  limits  of 
The  Council  recommends 

pproach  to  the  season 
which  would  maintain  the 

early  May  fishery  intended  to 
extend  thn  lugh  the  month;  if  sufficient 
quota  remc  ined  after  May  31,  an  early 
July  fisher  would  be  scheduled  for  the 
Fourth  of  J  jly  holiday  when  sport 
fishers  have  requested  access  to  halibut. 
The  Counc  il  made  no  changes  to  the 

th  no  minimum  size  bag 
limit  in  this  area.  Also,  the  Gouncil 
maintainec  the  closure  in  the  area  that 
is  approxinately  19.5  nm  (36.1  km) 
southwest  af  Cape  Flattery.  High  catches 
of  large  fis  i  from  this  area  in  the  past 
caused  the  fishery  to  close  early,  due  to 
quota  attai  iment.  The  Council  adopted 
a  closure  of  this  area  to  provide  for 
longer  seaions  and  fishing  opportunity 
in  other  ps  rts  of  the  sport  fishery 
subarea. 


JMI 


Washington  South  Coast  Sport  Fishery 
Subarea. 

The  Gouncil  considered  an  allocation 
for  this  area  that  ranged  between  10  and 
25  percent  of  the  Washington  sport 
fishery  subquota.  In  1994.  this  area  was 
allocated  5.2  percent  of  the  sport  fishery 
subquota,  which  equaled  1.03  percent  of 
the  Area  2A  TAC.  The  Council 
recommends  an  allocation  of  12.3 
percent  of  the  Washington  sport 
allocation,  which  equals  2.93  percent  of 
the  Area  2A  TAG.  The  southern  limit  of 
this  geographic  area  was  changed  from 
Cape  Falcon  to  Leadbetter  Point  to 
establish  a  separate  Columbia  River 
area.  This  area  has  changed  from  having 
a  continuous  153-day  opening  prior  to 
1993,  to  a  limit  of  a  few  days  of  fishing, 
due  to  a  shift  in  fishing  strategy  to  a 
fishery  targeting  on  halibut  as  a  result  of 
fishers  finding  productive  sport  fishing 
areas.  In  order  to  provide  longer  seasons 
that  start  on  May  1  as  in  years  prior  to 
1993,  the  Council  recommends  a  greater 
allocation  to  this  subarea  and 
established  an  area  closure  in  the 
northern  offshore  portion  of  this  subarea 
where  high  catches  have  occurred  in  the 
last  2  years.  However,  to  allow  access  to 
this  more  productive  area  without 
reducing  season  length,  the  Council  did 
adopt  a  provision  for  an  opening  in  this 
closed  area  after  September  1,  if  the 
fisher}'  is  still  open  as  described  in  the 
proposed  Flan.  To  maintain  a  longer 
season,  the  bag  limit  was  set  by  the 
Council  at  one  fish,  with  no  minimum 
size  limit. 

Columbia  River  Sport  Fishery  Subarea. 

This  is  a  new  sport  fish  subarea  for 
which  the  Council  considered  a 
maximum  allocation  of  2.5  percent  of 
the  Washington  sport  fishery  subquota. 
plus  a  maximum  of  2.5  percent  of  the 
Oregon/California  sport  fishery 
subquota.  The  Gouncil  recommends  an 
allocation  of  2.0  percent  of  the 
Washington  sport  allocation  plus  2.0 
percent  of  the  Oregon/California  sport 
allocation,  which  equals  0.89  percent  of 
the  Area  2A  TAC.  In  1994.  this  area  was 
included  with  the  Washington  south 
coast  area  and  did  not  have  a  separate 
allocation.  Because  of  high  landings  of 
sport  catch  in  the  Westport  area,  the 
south  coast  area  has  been  limited  to 
only  a  few  days  of  fishing  in  the  last  2 
years.  Sport  fishers  in  the  Columbia 
River  area,  who  have  caught  halibut 
incidental  to  sport  fishing  for  other 
bottomfish  species,  requested  separation 
from  the  Westport  area  so  that  longer 
fixed-season  incidental  catch  fisheries 
could  be  maintained  for  the  Columbia 
River  ports.  The  Gouncil  agreed  with 
this  need  in  establishing  this  new 


subarea  that  extends  from  Leadbetter 
Point  to  Cape  Falcon.  As  describt^d  in 
the  proposed  Plan,  this  area  would  open 
on  Mav  l  and  continue  7  days  per  week 
until  th?  subquota  is  estimated  to  have 
been  taken,  or  September  30,  whichever 
is  earlier.  To  maintain  a  longer  season, 
the  bag  limit  was  set  by  the  Council  at 
one  fish  with  a  minimum  size  limit  of 
32  in  (81.3  rm).  However,  the  Council 
acknowledged  that,  based  on  the 
experience  at  other  ports  such  as 
Westport,  it  is  probable  that  the  fishery 
in  this  area  could  shortly  evolve  into  a 
directed  halibut  fishery.  If  so,  the  season 
length  would  need  to  be  shortened 
considerably  or  the  quota  increased. 

Central  Oregon  Coast  Sport  Fishery 
Subarea. 

The  Council  considered  an  allocation 
for  this  area  that  ranged  between  55  and 
97.4  percent  of  the  Oregon/California 
sport  fishery  subquota.  In  1994.  this  area 
was  allocated  97.4  percent  of  the 
Oregon/California  sport  fishery 
subquota.  which  equaled  12.35  percent 
of  the  Area  2A  TAC.  The  Council 
recomm.ends  an  allocation  of  88.4 
percent  of  the  Oregon/California  sport 
allocation  (which  is  18.21  percent  of  the 
Area  2A  TAG)  if  the  Area  2.^  TAG  is 
388,350  lb  (176.2  mt)  and  above.  At 
TAGS  above  388,350  lb  (176.2  mt)  the 
Council  set  the  southern  geographic 
limit  of  this  subarea  at  the  Siuslaw 
River,  rather  than  the  California  border, 
so  that  a  south  coast  subarea  can  be 
established.  If  the  Area  2A  TAC  is  below 
388,350  lb  (176.2  mt),  the  Gouncil 
determined  that  there  would  be  no 
south  coast  subarea  and  the  allocation 
for  this  subarea,  which  would  extend 
from  Gape  Falcon  to  the  California 
border,  would  be  95.4  percent  of  the 
Oregon/California  sport  allocation.  The 
Council  recommends  three  seasons  for 
this  area:  (1)  Two  periods  of  fishing 
opportunity  in  productive  deeper  water 
areas  along  the  coast,  principally  for 
charter  and  larger  private  boat  anglers  in 
May  and  in  August,  and  (2)  a  period  of 
fishing  opportunity  in  less  productive 
nearshore  waters  (inside  30  fathoms  (55 
m))  in  June  and  July,  designed  for 
incidental  catches  by  small  boat  anglers 
as  described  in  the  proposed  Plan.  The 
Council  maintained  the  past  daily  bag 
limits  for  all  seasons  of  two  halibut  per 
person,  one  with  a  minimum  32-in 
(81.3  cm)  size  limit  and  the  second  with 
a  minimum  50-in  (127.0  cm)  size  limit. 

Southern  Oregon  Coast  Sport  Fishery 
Subarea. 

This  is  a  new  sport  fishery  subarea  for 
which  the  Gouncil  considered  an 
allocation  that  ranged  between  5  and  40 
percent  of  the  Oregon/California  sport 


fishery  subquota  for  the  area  from  the 
Siuslaw  River  to  the  California  border. 
In  1994,  this  area  was  included  with  the 
central  Oregon  coast  sport  fishery  area. 
The  Council  recommends  an  allocation 
to  this  new  subarea  of  7.0  percent  of  the 
Oregon/California  sport  allocation 
(which  is  1 .44  percent  of  the  Area  2A 
TAC)  if  the  Area  2A  TAC  is  388,350  lb 
(176.2  mt)  and  above.  If  the  Area  2A 
TAC  is  below  388,350  lb  (176.2  mt),  this 
subarea  will  be  included  in  the  Oregon 
central  sport  fishery  subarea.  The 
Council  agreed  to  create  a  south  coast 
subarea  to  accommodate  the  needs  of 
both  charterboat  and  private  boat 
anglers  in  this  area  to  have  additional 
fishing  opportunity.  In  the  past,  the 
weather  and  bar  conditions  in  the 
southern  area  often  did  not  allow  for 
access  to  fishing  grounds  on  days  when 
sport  vessels  out  of  Newport  were 
fishing.  Because  the  area  quota  applied 
to  Newport  and  this  southern  area,  the 
fishing  opportunity  in  the  southern  area 
has  been  cut  short  due  to  quota 
achievement  caused  by  vessels 
operating  out  of  Newport.  The  Council 
acknowledged  that  at  lower  quotas  for 
the  Oregon/California  sport  fishery  (less 
than  80,000  pounds  (36.3  mt)),  the 
quota  would  not  be  sufficient  to  split 
these  two  areas  and  still  maintain  viable 
sport  fisheries.  The  Council 
recommends  the  same  season  and  bag 
limits  for  this  area  as  the  central  Oregon 
coast  area. 

California  Sport  Fishery  Subarea. 

The  Council  considered  a  maximum 
allocation  of  3.0  percent  of  the  Oregon/ 
California  sport  fishery  subquota  for  this 
area.  In  1994,  this  area  was  allocated  2.6 
percent  of  the  sport  fishery  subquota, 
which  equaled  0.33  percent  of  the  Area 
2A  TAC.  The  Council  recommended  an 
allocation  of  2.6  percent  of  the  Oregon/ 
California  subquota,  which  is  0.54 
percent  of  the  Area  2A  TAC.  A  separate 
subquota  with  a  fixed-season  fishery  has 
occurred  in  this  area  since  1990  to  allow 
for  small  numbers  of  halibut  to  be 
caught  in  this  area  of  low  halibut 
abundance  incidental  to  other  sport 
fishing  activities  throughout  the 
summer.  The  Council  agreed  with 
maintaining  this  subarea  sport  fishery 
and  recommends  a  continuous,  fixed 
season  fishery  that  would  be  open  from 
May  1  through  September  30  with  a 
daily  bag  limit  of  one  halibut  per  person 
with  a  minimum  32-in  (81.3  cm)  size 
limit.  Due  to  inability  to  monitor  the 
catch  in  this  area  inseason,  the  Council 
adopted  a  fixed-season  management 
approach,  rather  than  a  quota.  The 
season  will  be  established  preseason 
based  on  projected  catch  per  day  and 
number  of  days  to  achievement  of  the 


sutx]uota.  No  inseason  adjustments  will 
be  made;  estimates  of  actual  catch  will 
be  made  post  season. 

The  Council  made  no  changes  to  the 
treaty  Indian  fisheries,  which  are 
allocated  J5  percent  of  the  Area  2A 
TAC.  The  Council  adopted  the  treaty 
Indian  tribes'  request  to  maintain  the 
1994  structuring  of  the  tribal 
commercial  and  ceremonial  and 
subsistence  (C&S)  fisheries.  These  two 
fisheries  are  to  be  managed  separately: 
the  commercial  fishery  v\rill  be  managed 
with  a  quota,  and  the  C&S  fishery  will 
be  open  year  round.  The  tribes  will 
provide  an  estimate  of  the  C&S  harvest; 
the  remainder  of  the  allocation  will  be 
for  the  commercial  fishery. 

NMFS  is  publishing  the  proposed 
Plan  together  with  the  rationale 
provided  by  the  Council  for  modif>'ing 
the  allocations  and  management 
measures  for  the  halibut  fisheries  in 
Area  2A,  and  is  requesting  public 
comments  on  approval  of  the  Council's 
recommended  Plan  for  1995  and 
beyond.  Public  comments  are  requested 
on  the  proposed  Plan  described  in 
§  301.23  and  the  proposed  regulations 
for  implementing  the  Plan.  Comments 
on  the  proposed  Plan  in  §  301.23  are 
requested  by  January  19,  1995,  so  that 
a  final  Plan  can  be  approved  and 
notification  provided  to  the  IPHC  prior 
its  annual  meeting  on  January  23-26, 
1995,  when  the  final  quotas  will  be 
adopted.  The  comment  period  on  the 
remainder  of  the  proposed  regulations 
will  extend  past  the  IPHC  annual 
meeting  and  close  on  February  20, 1995, 
so  that  the  public  will  have  the 
opportunity  to  consider  the  final  Area 
2A  TAC  before  submitting  comments. 
The  IPHC,  consistent  with  its 
responsibihties  under  the  international 
convention,  wrill  implement  the 
subquotas  stipulated  in  the  Plan  based 
on  its  final  determination  of  the  Area  2A 
TAC  to  be  made  at  its  annual  meeting. 
The  actual  amounts  of  halibut  allocated 
to  each  group  in  1995  will  change  if  the 
IPHC  estabhshes  a  TAC  that  is  different 
from  the  assumed  TAC  of  500.000  lb 
(226.8  mt);  however,  the  percentages 
specified  in  the  Plan  will  not  change. 
The  proposed  regulations  also  are  based 
on  an  assumed  TAC  of  500,000  lb  (226.8 
mt)  and  will  be  modified  dependent  on 
the  final  TAC  in  accordance  with  the 
Plan. 

The  proposed  rule  includes  all  of  the 
regulatory  modifications  to  50  CFR  part 
301  that  are  necessary  to  implement  the 
proposed  Plan  at  §  301.23.  Some  of 
these  regulations  will  be  implemented 
by  the  IPHC.  However,  to  assist  the 
public  in  commenting  on  the  proposed 
Plan  and  implementing  regulations,  all 
of  the  regulatory  changes  necessary  to 


implement  the  Plan  are  published  here 
as  a  proposed  rule.  After  the  Area  2A 
TAC  is  knov«i,  and  after  NMFS  reviews 
pubHc  comments,  NMFS  and  the  IPHC 
will  implement  final  rules  for  the 
halibut  fishery.  The  final  rule  will 
stipulate  which  regulations  are  issued  in 
international  regulations  and  which  in 
domestic  regulations.  The  final  ratio  of 
halibut  to  chinook  to  be  allowed  as 
incidental  catch  in  the  salmon  troll 
fishery  will  be  published  with  the 
annual  salmon  management  measures. 

Classification 

The  EA/RIR  prepared  by  the  Council 
for  this  proposed  Plan  indicates  that,  if 
approved,  though  the  actions  taken 
under  this  Plan  would  reduce  the 
allocation  and  area  available  to 
commercial  fisheries,  it  would  not 
significantly  affect  a  substantial  number 
of  commercial  fishers  because  the 
commercial  halibut  fisheries  in  Area  2A 
are  a  small  part  of  the  average  annual 
harvest  for  commercial  fishers.  As  such, 
the  Assistant  General  Counsel  for 
Legislation  and  Regulation  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
does  not  require  a  regulatory  flexibility 
analysis  under  the  Regulatory 
Flexibility  Act.  Copies  of  the  1995  EA/ 
RIR  are  available  (see  ADDRESSES). 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

List  of  Subjects  in  50  CFR  Part  301 

Fisheries,  Treaties. 

Dated:  )anuary  6. 1995. 
Charles  Kamella, 

Acting  Program  Management  Officer. 
National  Marine  Fisheries  Service. 

For  the  reasons,  set  out  in  the 
preamble,  50  CFR  part  301  is  proposed 
to  be  amended  as  follows: 

PART  301— PACIFIC  HAUBUT 
FISHERIES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  5  UST  5;  TIAS  2900;  16  U.S.C. 

773-773k. 

2.  In  §  301.3.  new  {}aragraphs  (1).  (m). 
and  (n)  are  added  to  read  as  follows: 

§  301 .3    Licensing  vessels. 

*        *        •        •        * 

(1)  A  license  issued  for  a  vessel 
operating  in  Area  2A  shall  be  valid  only 
for  operating  either  as  a  charter  vessel 
or  a  commercial  vessel,  but  not  both. 

(m)  A  license  issued  for  a  vessel 
operating  in  the  commercial  fisher\'  in 
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Area  2A  shal 
the  directed 
2A  during 
§  301.7(a)  or 
during  the 
described  in 

(n)  A  vesse 
fishery  in 
license  prior 

3.  In  §301 
and  a  new 
as  follows: 


be  valid  only  for  either 
(  ommercial  fishery  in  Area 
season  set  out  in 
he  incidental  catch  fishery 
salmon  troll  fisher>' 
301. "(j).  but  not  both, 
operating  in  a  commercial 
2A  must  obtain  its 
oMay  1. 

.  paragraph  (b)  is  revised 
piagraph  (j)  is  added  to  read 


;thi( 


Ama 


§301.7    Fishi 


ig  periods. 


fiji 


(b)  Each 
halibut  fishi 
0800  hours 
Pacific 
Time,  as  app 
in  the  table  i 
section 
specifies  oth 


ing  period  for  directed 
ilg  in  Area  2A  shall  begin  at 
a  id  terminate  at  1800  hours 
Stancferd  or  Pacific  Daylight 

icable.  on  the  dates  set  out 
paragraph  (a)  of  this 
unlets  the  Commission 


( Twise. 


(j)  Notwithfetand 
and  (b)  of  thi ! 
catch  fishery 
salmon  troll 
NMFS.  Vess^s 
salmon  troll 
retain  halibu 
during  autho  ized 
conformance 
announced  in 
the  annual  sa  Imon 


measures 
of  hahbut  to 
retained  dur 
4.  In  §301 
added  to  rea( 


§301.10    Cat)  h  limits. 


(j)  Notwithptand 
this  section, 
shall  be  divi 
halibut  fisheK' 
fishing  perio  1: 
an  incidenta 
during  the 
2A  describee 
actions  to 
fisheries  maj 
with  §301.2' 

(l)The 
halibut 

(2)  The  cat 
catch  fishery 
fishery  is  15. 

5.  In  §301 
added  to  rea( 


:  cat  ;h 
fishe  y 


(n)  The  fis  i 
2A  apply  on 
fishery. 

6.  Section 
implementec 
read  as  foil 
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ing  paragraphs  (a) 
section,  an  incidental 
is  authorized  during 
easons  implemented  by 

participating  in  the 
shery  in  Area  2A  may 
cau^t  incidentally 

periods,  in 
with  the  NMFS  regulations 
the  Federal  Register  with 
management 
will  specify  the  ratio 
ialmon  that  may  be 

this  fishery. 
10.  a  new  paragraph  (j)  is 
as  follows: 


NflFS 


ing  paragraph  (i)  of 
he  catch  limit  in  Area  2A 
(Jed  between  a  directed 
,'  to  operate  during  the 
s  set  out  in  §  301.7(a)  and 
halibut  catch  fishery 
salmon  troll  fishery  in  Area 

in  §301.7(j).  Inseason 
transfer  catch  between  these 
occur  in  conformance 
of  this  part, 
limit  in  the  directed 
is  87,550  lb  (39.71  mt). 
h  hmit  in  the  incidental 
during  the  salmon  troll 
50  lb  (7.01  mt). 
11,  a  new  paragraph  (n)  is 
as  follows: 


§  301 .1 1     Fis^  ing  period  limits. 


ing  period  limits  in  Area 
to  the  directed  halibut 

501.20  is  revised  and 
as  a  domestic  regulation  to 


oiirs: 


§  301 .20    Fishing  by  U.S.  treaty  Indian 
tribes. 

(a)  Halibut  fishing  by  members  of 
treaty  Indian  tribes  located  in  the  State 
of  Washington  shall  be  governed  by  this 
section. 

(b)  For  purposes  of  this  part,  treaty 
Indian  tribes  means  the  Hoh,  Jamestown 
Klal'am,  Lower  Elwha  Klallam,  Lummi, 
Makah,  Port  Gamble  Klallam,  Quileute, 
Quinault,  Skokomish.  Suquamish. 
Swinomish,  and  Tulalip  tribes. 

(cj  Subarea  2A-1  includes  all  U.S. 
waters  off  the  coast  of  Washington  that 
are  north  of  lat.  46°53'18"  N.  and  east 
of  long.  125''44'00"  W.,  and  all  inland 
marine  waters  of  Washington. 

(d)  Commercial  fishing  for  halibut  by 
treaty  Indians  is  permitted  only  in 
subarea  2A-1  from  March  1  through 
October  31.  or  until  159.000  lb  (72.12 
mt)  is  taken  by  treaty  Indians, 
whichever  occurs  first. 

(e)  Commercial  fishing  periods  and 
management  measures  to  implement 
paragraph  (d)  of  this  section  will  be  set 
by  treaty  Indian  tribal  regulations. 

(f)  Commercial  fishing  for  halibut  by 
treaty  Indians  shall  comply  with  the 
provisions  of  §§301.12,  301.15,  and 
301.17.  except  that  the  72-hour  fishing 
restriction  preceding  the  opening  of  a 
halibut  fishing  period  shall  not  apply  to 
treaty  Indian  fishing. 

(g)  Ceremonial  and  subsistence 
fishing  for  halibut  in  subarea  2A-1  is 
permitted  with  hook-and-line  gear  from 
January  1  to  December  31.  and  is 
estimated  to  take  16.000  lb  (7.3  mt). 

(h)  No  size  or  bag  limits  shall  apply 
to  the  ceremonial  and  subsistence 
fishery,  except  that  when  commercial 
halibut  fishing  is  prohibited  pursuant  to 
paragraph  (d)  of  this  section,  treaty 
Indians  may  take  and  retain  not  more 
than  two  halibut  per  person  per  day. 

(i)  Halibut  taken  for  ceremonial  and 
subsistence  purposes  shall  not  be 
offered  for  sale  or  sold. 

(j)  Any  member  of  a  U.S.  treaty  Indian 
tribe,  as  defined  in  paragraph  (b)  of  this 
section,  who  is  engaged  in  commercial 
or  ceremonial  and  subsistence  fishing 
under  this  part  must  have  on  his  or  her 
person  a  valid  treaty  Indian 
identification  card  issued  pursuant  to  25 
CFR  part  249,  subpart  A.  and  must 
comply  with  the  treaty  Indian  vessel 
and  gear  identification  requirements  of 
Final  Decision  No.  1  and  subsequent 
orders  in  United  States  v.  Washington. 
384  F.  Supp.  312  (W.D.  Wash.  1974). 

(k)  The  following  table  sets  forth  the 
fishing  areas  of  each  of  the  12  treaty 
Indian  tribes  fishing  pursuant  to  this 
section.  Within  subarea  2A-1. 
boundaries  of  a  tribe's  fishing  area  may 
be  revised  as  ordered  by  a  Federal  court. 

TRIBE*  *  *Boundaries 


HOH*  *  *Between  47°54'18"  N.  lat. 
(Quilla>'ute  River)  and  47''21'00"  N.  lat. 
(Quinault  River),  and  east  of  125''44'00" 
W.  long. 

JAMESTOWN  KLALLAM*  *  *Those 
locations  in  the  Strait  of  Juan  de  Fuca 
and  Puget  Sound  as  determined  in  or  in 
accordance  with  Final  Decision  No.  1 
and  subsequent  orders  in  United  States 
V.  IVashington.  384  F.  Supp.  312  (W.D. 
W'ash.  1974).  and  particularly  at  626  F. 
Supp.  1486,  to  be  places  at  which  the 
JamestowTi  Klallam  Tribe  may  fish 
under  rights  secured  by  treaties  with  the 
United  States. 

LOWER  ELWHA 
KL.'\LLAM*  *  *Those  locations  in  the 
Strait  of  Juan  de  Fuca  and  Puget  Sound 
as  determined  in  or  in  accordance  with 
Final  Decision  No.  1  and  subsequent 
orders  in  United  States  v.  Washington, 
384  F.  Supp.  312  (W.D.  Wash.  1974). 
and  particularly  at  459  F.  Supp.  1049 
and  1066  and  626  F.  Supp.  1443,  to  be 
places  at  which  the  Lower  Elwha 
Klallam  Tribe  may  fish  under  rights 
secured  by  treaties  with  the  United 
States. 

LUMMI*  *  *Those  locations  in  the 
Strait  of  Juan  de  Fuca  and  Puget  Sound 
as  determined  in  or  in  accordance  with 
Final  Decision  No.  1  and  subsequent 
orders  in  United  States  v.  Washington, 
384  F.  Supp.  312  (W.D.  Wash.  1974), 
and  particularly  at  384  F.  Supp.  360,  as 
modified  in  Subproceeding  No.  89-08 
(W.D.  Wash.  February  13. 1990) 
(decision  and  order  re:  cross-motions  for 
summary  judgement),  to  be  places  at 
which  the  Lummi  Tribe  may  fish  under 
rights  secured  by  treaties  with  the 
United  States. 

MAKAH*  *  *North  of  48"'02'15"  N.  lat. 
(Norwegian  Memorial),  west  of 
123°42'30"  W.  long.,  and  east  of 
125''4400"  W.  long. 

PORT  GAMBLE  KLALLAM*  *  'Those 
locations  in  the  Strait  of  Juan  de  Fuca 
and  Puget  Sound  as  determined  in  or  in 
accordance  with  Final  Decision  No.  1 
and  subsequent  orders  in  United  States 
V.  Washington,  384  F.  Supp.  312  (W.D. 
Wash.  1974),  and  particularly  at  626  F 
Supp.  1442.  ft)  be  places  at  which  the 
Port  Gamble  Klallam  Tribe  may  fish 
under  rights  secured  by  treaties  with  the 
United  States. 

QUILEUTE*  *  "Between  48''07'36"  N 
Iffi.  (Sand  Point)  and  47''31'42"  N.  lat. 
(Queets  River),  and  east  of  125°44'00" 
W.  long. 

QUINAULT*  *  *  Between  47''4006  '  N 
lat.  (Destruction  Island)  and  46°53'18" 
N.  lat.  (Point  Chehalis).  and  east  of 
125''44'00"W.  long. 

SKOKOMISH*  *  'Those  locations  in 
the  Strait  of  Juan  de  Fuca  and  Puget 
Sound  as  determined  in  or  in 
accordance  with  Final  Decision  No.  1 


and  subsequent  orders  in  United  States 
V.  Washington,  384  F.  Supp.  312  (W.D. 
Wash.  1974).  and  particularly  at  384  F. 
Supp.  377,  to  be  places  at  which  the 
Skokomish  Tribe  may  fish  under  rights 
secured  by  treaties  with  the  United 
States. 

SUQUAMISH*  *  'Those  locations  in 
the  Strait  of  Juan  de  Fuca  and  Puget 
Soiuid  as  determined  in  or  in 
accordance  with  Final  Decision  No.  1 
and  subsequent  orders  in  United  States 
V.  Washington,  384  F.  Supp.  312  (W.D. 
Wash.  1974),  and  particularly  at  459  F. 
Supp.  1049,  to  be  places  at  which  the 
Suquamish  Tribe  may  fish  under  rights 
secured  by  treaties  with  the  United 
States 

SWINOMISH*  *  *Those  locations  in 
the  Strait  of  Juan  de  Fuca  and  Puget 
Sound  as  determined  in  or  in 
accordance  with  Final  Decision  No.  1 
and  subsequent  orders  in  United  States 
V.  Washington,  384  F.  Supp,  312  (W.D. 
Wash.  1974).  and  particularly  at  459  F. 
Supp.  1049,  to  be  places  at  which  the 
Swinomish  Tribe  may  fish  under  rights 
secured  by  treaties  with  the  United 
States. 

TULALIP*  *  'Those  locations  in  the 
Strait  of  Juan  de  Fuca  and  Puget  Sound 
as  determined  in  or  in  accordance  with 
Final  Decision  No.  1  and  subsequent 
orders  in  United  States  v.  Washington, 
384  F.  Supp.  312  (W.D.  Wash.  1974), 
and  particularly  at  626  F.  Supp.  1531- 
1532,  to  be  places  at  which  the  Tulalip 
Tribe  may  fish  under  rights  secured  by 
treaties  with  the  United  States. 

7.  In  §  301.21,  paragraph  (d)(2)  is 
revised  and  paragraphs  (n),  (o),  (p),  and 
(q)  are  added  to  read  as  follows: 

§301.21 


Sport  fWting  for  »)«Ubut 

•        •        • 


(d) 


(2)  The  sport  fishing  subareas, 
subquotas,  fishing  dates,  and  daily  bag 
limits  implemented  by  NMFS  are  as 
follows,  except  as  modified  under  the 
inseason  actions  in  paragraph  (d)(3)  of 
this  section.  All  sport  fishing  in  2A 
(except  for  fish  caught  in  the  North 
Washington  coast  area  and  landed  into 
Neah  Bay)  is  managed  on  a  "port  of 
landing"  basis,  whereby  any  halibut 
landed  into  a  port  counts  toward  the 
quota  for  the  area  in  which  that  port  is 
located,  and  the  regulations  governing 
the  area  of  landing  apply,  regardless  of 
the  specific  area  of  catch. 

(i)  In  Puget  Sound  and  the  U.S.  waters 
in  the  Strait  of  Juan  de  Fuca,  east  of  a 
line  from  the  Lighthouse  on  Bonilla 
Point  on  Vancouver  Island,  British 
Columbia  {48°35'44"  N.  lat..  124''43'G0" 
W.  long.)  to  the  buoy  adjacent  to  Duntze 
Rock  (48*24'55''  N.  lat..  124'»44'5G"  W. 
long.)  to  Tatoosb  Island  lighthouse 


(48''23'30"  N.  lat.,  124M4'00"  W.  long.) 
to  Cape  Flattery  (48''22'55"  N.  lat., 
124''43'42"  W.  long),  there  is  no 
subquota.  This  area  is  managed  by 
setting  a  season  that  is  projected  to 
result  in  a  catch  of  33,320  lb  (15.11  mt). 

(A)  The  fishing  season  is  May  18 
through  July  22,  5  days  a  week  (closed 
Tuesdays  and  Wednesdays). 

(B)  The  daily  bag  limit  is  one  halibut 
of  any  size  per  day  per  person. 

(ii)  In  the  area  off^the  north 
Washington  coast,  west  of  the  line 
described  in  paragraph  (d)(2)(i)  of  this 
section  and  north  of  the  Queets  River 
{47°31'42"  N.  lat.),  the  subquota  for 
landings  into  ports  in  this  area  is  68,663 
lb  (31.15  mt).  Landings  into  Neah  Bay 
of  halibut  caught  in  this  area  will  count 
against  this  subquota  and  are  governed 
bv  the  regulations  in  this  paragraph 
{d)(2)(ii). 

(A)  This  area  has  two  seasons. 
(1)  The  first  fishing  season 

commences  on  May  2  and  continues  5 
days  a  week  (Tuesday  through  Saturday) 
until  May  27  or  until' 68,663  lb  (31.15 
mt)  are  estimated  to  have  been  taken 
and  the  season  is  closed  by  the 
Conunission,  whichever  occurs  first. 

[2]  If  sufficient  quota  remains  for  this 
area,  the  second  season  commences  on 
July  1  and  continues  until  September 
30,  or  the  quota  of  68.663  lb  (31.15  mt) 
for  this  area  is  estimated  to  have  been 
taken  and  the  season  is  closed  by  the 
Commission,  whichever  occurs  first. 

(B)  The  daily  bag  limit  is  one  halibut 
of  any  size  per  day  per  person. 

(C)  A  portion  of  tnis  area  about  19.5 
nm  (36.1  km)  southwest  of  Cape  Flattery 
is  closed  to  sport  fishing  for  halibut.  The 
closed  area  is  within  a  rectangle  defined 
by  these  four  comers:  48''17'00"  N.  lat.. 
125"10'00"  W.  long.;  48*1 7'00"  N.  lat.. 
125°00'00"  W.  long.;  48"05'00"  N.  lat., 
125"'10'00"  W.  long.;  and,  48''05'00"  N. 
lat.,  125»00'00"W.  long. 

(iii)  In  the  area  between  the  Queets 
River,  WA  and  Leadbetter  Point,  WA 
(46''3810"  N.  lat.),  the  subquota  for 
landings  into  ports  in  this  area  is  14,637 
lb  (6.64  mt). 

(A)  The  fishing  season  commences  on 
May  1  and  continues  every  day  through 
September  30  or  until  14,637  lb  (6.64 
mt)  are  estimated  to  have  been  taken 
and  the  season  is  closed  by  the 
Commission,  whichever  occurs  first. 

(B)  The  daily  bag  limit  is  one  halibut 
of  any  size  per  day  per  person. 

(C)  The  northern  offshore  portion  of 
this  area  is  closed  to  sport  fishing  for 
halibut.  The  closed  area  is  west  of 
124''40'00"  W.  long,  and  north  of 
47''10'00"  N.  lat.  If,  on  September  1. 
sufficient  quota  remains  for  at  least  1 
day  of  fishing,  the  Commission  will,  by 
inseason  action  as  specified  at  §  301.4  of 


this  part,  remove  the  geographical 
restriction  on  each  Tuesday  until  the 
fishery  is  closed. 

(iv)  In  the  area  between  Leadbetter 
Point.  WA  and  Cape  Falcon.  OR 
(45"46'00"  N.  lat.).  the  subquota  for 
landings  into  ports  in  this  area  is  4.440 
lb  (2.01  mt). 

(A)  The  fishing  season  commences  on 
May  1  and  continues  every  day  through 
September  30  or  until  4.440  lb  (2.01  mt) 
are  estimated  to  have  been  taken  and  the 
season  is  closed  by  the  Commission, 
whichever  occurs  first. 

(B)  The  daily  bag  limit  is  one  halibut 
with  a  minimum  overall  size  limit  of  32 
in  (81.3  cm). 

(v)  In  the  area  off  Oregon  between 
Cape  Falcon  and  the  Siuslaw  River 
(44»01'08"  N.  lat.),  the  subquota  for 
landings  into  ports  in  this  area  is  91.052 
lb  (41.3  mt). 

(A)  The  fishing  seasons  are: 

(1)  Commencing  May  4  and 
continuing  3  days  a  week  (Thursday 
through  Satiu-day)  until  65.102  lb  (29.53 
mt)  are  estimated  to  have  been  taken 
and  the  season  is  closed  by  the 
Commission; 

(2)  Commencing  the  day  following  the 
closxire  of  the  season  in  paragraph 
(d)(2)(v)(A)(l)  of  this  section,  and 
continuing  every  day  through  August  2. 
in  the  area  inside  the  30-fathom  (55  m) 
ciirve  nearest  to  the  coastline  as  plotted 
on  Nauonal  Ocean  Service  charts 
numbered  18520,  18580,  and  18600.  or 
until  3,187  lb  (1.45  mt)  or  the  area 
subquota  is  estimated  to  have  been 
taken  (except  that  any  poundage 
remaining  unharvested  after  the  earlier 
season  will  be  added  to  this  season)  and 
the  season  is  closed  by  the  Commission, 
whichever  is  earlier;  and 

(3)  Commencing  August  3  and 
continuing  3  days  a  week  (Thursday 
through  Saturday)  through  September 
30.  or  until  the  combined  subquotas  for 
the  areas  described  in  paragraphs 
(d)(2)(v)  and  (vi)  of  this  section  totaling 
98,262  lb  (44.57  mt)  are  estimated  to 
have  been  taken  and  the  area  is  closed 
by  the  Commission,  whichever  is 
earlier. 

(B)  The  daily  bag  Umit  is  two  haUbut, 
one  with  a  minimum  overall  size  limit 
of  32  in  (81.3  cm)  and  the  second  with 
a  minimum  overall  size  limit  of  50  in 
(127.0  cm). 

(vi)  In  the  area  off  Oregon  between  the 
Siuslaw  River  and  the  California  border 
(42°00'00"  N.  lat),  the  subquota  for 
landings  into  ports  in  this  area  is  7.210 
lb  (3.27  mt). 

(A)  The  fishing  seasons  are: 

(1)  Commencing  May  4  and 
continuing  3  days  a  week  (Thursday 
through  Saturday)  until  5.768  lb  (2  62 
mt)  are  estimated  to  have  been  taken 
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§301.22    Fist  ery  election  in  Area  2A. 

(a)  A  vessei  that  fishes  in  Area  2A 
may  particip  ite  in  only  one  of  the 
following  thiee  fisheries  in  Area  2A: 


JMI 


(1)  The  recreational  fishery  under 
§301.21; 

(2)  The  commercial  directed  fishery 
for  halibut  during  the  fishing  period(s) 
established  in  §  301.7(b);  or 

(3)  The  incidental  catch  fishery 
during  the  salmon  troll  fishery  as 
authorized  in  §  301. 7{j). 

(b)  No  person  shall  fish  for  halibut  in 
the  recreational  fishery  in  Area  2A 
under  §  301.21  from  a  vessel  that  has 
been  used  during  the  same  calendar 
year  for  commercial  fishing  in  Area  2A 
or  that  has  been  issued  a  permit  for  the 
same  calendar  year  for  the  commercial 
fishery  in  Area  2A. 

(c)  No  person  shall  fish  for  halibut  in 
the  directed  halibut  fishery  in  Area  2A 
during  the  fishing  periods  established  in 
§  301.7(b)  from  a  vessel  that  has  been 
used  during  the  same  calendar  year  for 
the  incidental  catch  fishery  during  the 
salmon  troll  fishery  as  authorized  in 
§301.7(j). 

(d)  No  person  shall  fish  for  halibut  in 
the  directed  commercial  halibut  fishery 
in  Area  2A  from  a  vessel  that,  during  the 
same  calendar  year,  has  been  used  in 
the  recreational  halibut  fishery  in  Area 
2A  or  that  is  licensed  for  the 
recreational  halibut  fishery  in  Area  2A. 

(e)  No  person  shall  retain  halibut  in 
the  salmon  troll  fishery  in  Area  2A  as 
authorized  under  §  301. 7(j)  taken  on  a 
vessel  that,  during  the  same  calendar 
year,  has  been  used  in  the  recreational 
halibut  fishery  in  Area  2A  or  that  is 
licensed  for  the  recreational  halibut 
fishery  in  Area  2A. 

(f)  No  person  shall  retain  halibut  in 
the  salmon  troll  fishery  in  Are?.  2A  as 
authorized  under  §  301. 7(j)  taken  on  a 
vessel  that,  during  the  same  calendar 
year,  has  been  used  in  the  directed 
commercial  fishery  during  the  fishing 
periods  established  in  §  301.7(b)  for 
Area  2A  or  that  is  licensed  to  participate 
in  the  directed  commercial  fishery' 
during  the  fishing  periods  established  in 
§  301.7(b)  in  Area  2A. 

§  301 .23    Catch  sharing  plan  for  Area  2A 

(a)  This  Plan  constitutes  a  framework 
that  shall  he  applied  to  the  annual  Area 
2A  total  allowable  catch  (TAC) 
approved  by  the  Commission  each 
January.  The  framework  shall  be 
implemented  in  both  Commission 
regulations  and  domestic  regulations 
(implemented  by  NMFS)  as  published 
in  the  Federal  Register  as  rulemaking  in 
§§301.1  through  301.22  of  this  part. 

(b)  This  Plan  allocates  35  percent  of 
the  Area  2A  TAC  to  Washington  treaty 
Indian  tribes  in  subarea  2A-1.  and  65 
percent  to  non-Indian  fisheries  in  Area 
2A.  The  allocation  to  non-Indian 
fisheries  is  divided  into  three  shares, 
with  the  Washington  sport  fishery 


(north  of  the  Columbia  River)  receiving 
36.6  percent,  the  Oregon/California 
sport  fishery  receiving  31.7  percent,  and 
the  commercial  fishery  receiving  31.7 
percent.  The  sport  fishery  in  the 
Columbia  River  area  (Leadbetter  Point  to 
Cape  Falcon)  will  receive  2  percent  of 
the  Washington  sport  allocation  plus 
2  percent  of  the  Oregon/California 
sport  allocation.  The  California  sport 
fishery  is  allocated  2.6  percent  of  the 
Oregon/California  sport  allocation. 
These  allocations  may  be  changed  if 
new  information  becomes  available  that 
indicates  a  change  is  necessary  and/or 
the  Pacific  Fishery  Management  Council 
takes  action  to  reconsider  its  allocation 
recommendations.  Such  changes  will  be 
made  after  appropriate  rulemaking  is 
completed  and  published  in  the  Federal 
Register. 

(c)  The  allocations  in  this  Plan  are 
distributed  as  subquotas  to  ensure  that 
any  overage  or  underage  by  any  one 
group  will  not  affect  achievement  of  an 
allocation  set  aside  for  another  group. 
The  specific  allocative  measures  in  the 
treaty  Indian.  non-Indian  commercial, 
and  non-Indian  sport  fisheries  in  Area 
2A  are  described  in  paragraphs  (d) 
through  (f)  of  this  section. 

(d)  Thirty-five  percent  of  the  Area  2A 
TAC  is  allocated  to  12  treaty  Indian 
tribes  in  subarea  2A-1.  which  includes 
that  portion  of  Area  2A  north  of  Point 
Chehalis.  WA  (46°53'18"  N.  lat.)  and 
east  of  125°44'00"  W.  long.  The  treaty 
Indian  allocation  is  to  provide  for  a 
tribal  commercial  fishery'  and  a 
ceremonial  and  subsistence  fishery. 
These  two  fisheries  are  managed 
separately;  any  overages  in  the 
commercial  fishery  do  not  affect  the 
ceremonial  and  subsistence  fishery.  The 
commercial  fishery  is  managed  to 
achieve  an  established  subquota.  while 
the  ceremonial  and  subsistence  fishery 
is  managed  for  a  year-round  season.  The 
tribes  will  estimate  the  ceremonial  and 
subsistence  harvest  expectations  in 
January  of  each  year,  and  the  remainder 
of  the  allocation  will  be  for  the  tribal 
commercial  fishery. 

(1)  The  tribal  ceremonial  and 
subsistence  fisher>'  begins  on  |;^nuary  1 
and  continues  through  December  31.  No 
size  or  bag  limits  will  apply  to  the 
ceremonial  and  subsistence  fishery, 
except  that  when  the  tribal  commercial 
fishery  is  closed,  treaty  Indians  may 
take  and  retain  not  more  than  two 
halibut  per  day  per  person.  Halibut 
taken  for  ceremonial  and  subsistence 
purposes  may  not  be  offered  for  sale  or 
sold. 

(2)  The  tribal  commercial  fishery 
begins  on  March  1  and  continues 
through  October  31  or  until  the  tribal 
commercial  subquota  is  taken. 


whichever  is  earlier.  Any  halibut  sold 
by  treaty  Indians  during  the  commercial 
fishing  season  must  comply  with 
Commission  regulations  on  size  limits 
for  the  non-Indian  fishery. 

(e)  The  non-Indian  commercial 
fishery  is  allocated  20.6percent  of  the 
Area  2A  TAC.  The  commercial  fishery 
is  divided  into  two  components:  A 
directed  fishery  targeting  on  halibut, 
and  an  incidental  catch  fishery  during 
the  salmon  troll  fisheries  off 
Washington,  Oregon,  and  California. 

(1)  Incidental  halibut  catch  in  the 
salmon  troll  fishery.  Fifteen  percent  of 
the  non-Indian  commercial  fishery 
allocation  is  allocated  to  the  salmon 
troll  fishery  in  Area  2A  as  an  incidental 
catch  during  the  May  through  June 
salmon  fisheries.  The  subquota  for  this 
incidental  catch  fishery  is  3.1  percent  of 
the  Area  2A  TAC.  One  halibut  (in 
compliance  with  the  Commission 
minimum  size  limit  of  32  in  (81.3  cm)) 
may  be  landed  for  each  25  chinook 
landed  by  a  salmon  troUer.  A  salmon 
troller  must  have  25  chinook  onboard 
before  retaining  a  halibut.  NMFS  may 
adjust  this  ratio  preseason,  after  the 
halibut  and  chinook  quotas  are 
established.  NMFS  will  publish 
adjustments  to  the  ratio  annually  in  the 
Federal  Register,  along  with  the  salmon 
management  measures.  A  salmon  troller 
may  participate  in  this  fishery  or  in  the 
directed  commercial  fishery  targeting  on 
halibut,  but  not  in  both.  Any  poundage 
remaining  in  the  subquota  for  this 
fishery  after  the  May  through  June 
salmon  troll  season  will  be  made 
available  inseason  to  the  directed 
halibut  fishery.  If  the  Commission 
determines  that  poundage  remaining  in 
the  subquota  for  the  directed  fishery  is 
insufficient  to  allow  an  additional  day 
of  directed  halibut  fishing,  the 
remaining  directed  harvest  subquota 
will  be  made  available  inseason  for  the 
fall  salmon  troll  fisheries. 

(2)  Directed  fishery  targeting  on 
halibut.  Eighty-five  percent  of  the  non- 
Indian  commercial  fishery  allocation  is 
allocatf  !  'o  the  directed  fishery 
targeting  on  halibut  (e.g.,  longline 
fishery)  in  southern  Washington, 
Oregon,  and  California.  The  subquota 
for  this  directed  catch  fishery  is  17.5 
percent  of  the  Area  2A  TAC.  This 
fishery  is  confined  to  the  area  south  of 
Subarea  2A-1  (south  of  Point  Chehalis, 
WA;  46°53'18"  N.  lat.).  The  commercial 
fishery  opening  date(s),  duration,  and 
vessel  trip  limits  for  this  fishery,  as 
necessary  to  ensure  that  the  subquota 
for  this  fishery  is  not  exceeded,  will  be 
determined  by  the  Commission  and 
implemented  in  Commission 
regulations.  If  the  Commission 
deteimines  that  poundage  remaining  in 


the  subquota  for  this  fishery  is 
insufficient  to  allow  an  additional  day 
of  directed  halibut  fishing,  the 
remaining  subquota  will  be  made 
available  for  incidental  catch  of  halibut 
in  the  fall  salmon  troll  fisheries. 

(3)  Commercial  license  restrictions/ 
declarations.  Commercial  fishers  must 
obtain  a  license  to  fish  for  halibut  in 
Area  2  A  by  May  1  of  each  year. 
Commercial  fishers  must  choose  either 
to  operate  in  the  directed  commercial 
fishery  in  Area  2A,  or  to  retain  halibut 
caught  incidentally  during  the  salmon 
troll  fishery.  Fishing  vessels  that  are 
issued  Commission  licenses  to  fish 
commercially  in  Area  2A  are  prohibited 
from  obtaining  a  Commission 
charterboat  license  for  Area  2A.  Sport 
fishing  for  halibut  is  prohibited  fi-om  a 
vessel  licensed  to  fish  commercially  for 
halibut  in  Area  2A. 

(0  Sport  fisheries.  The  non-Indian 
sport  fisheries  are  allocated  68.3  percent 
of  the  non-Indian  share,  which  is  44.4 
percent  of  the  Area  2A  TAC.  The 
Washington  sport  fishery  (north  of  the 
Columbia  River)  is  allocated  53.6 
percent  of  the  non-Indian  sport 
allocation  and  Oregon/California  is 
allocated  46.4  percent.  The  allocations 
are  further  subdivided  as  subquotas 
among  seven  geographic  subareas  as 
described  in  paragraph  (fj(l)  of  this 
section. 

(1)  Subarea  management.  The  sport 
fishery  is  divided  into  seven  sport 
fishery  subareas,  each  having  separate 
allocations  and  management  measures 
as  follows: 

(i)  Washington  inside  waters  subarea. 
This  sport  fishery  subarea  is  allocated 
28.0  percent  of  the  Washington  sport 
allocation,  which  equals  6.66  percent  of 
the  Area  2A  TAC.  This  subarea  is 
defined  as  all  U.S.  waters  east  of  the 
Bonilla-Tatoosh  line,  defined  as  follows; 
From  Bonilla  Point  (48°35'44"  N.  lat., 
124''43'00"  W.  long.)  to  the  buoy 
adjacent  to  Duntze  Rock  (48°24'55"  N. 
lat..  124°44'50"  W.  long.)  to  Tatoosh 
Island  Hghthouse  (48''23'30"  N.  lat., 
124°44'00"  W.  long.)  to  Cape  Flattery 
(48''22'55"N.  lat.,  124°43'42"  W.  long.), 
including  Puget  Sound.  The  structuring 
objective  for  this  subarea  is  to  provide 
a  stable  sport  fishing  opportunity  and 
maximize  the  season  length.  Due  to 
inability  to  monitor  the  catch  in  this 
area  inseason,  a  fixed  season  will  be 
established  preseason  based  on 
projected  catch  per  day  and  number  of 
days  to  achievement  of  the  subquota.  No 
inseason  adjustments  wall  be  made,  and 
estimates  of  actual  catch  will  be  made 
post  season.  The  fishery  opens  on  either 
May  18  or  25  and  continues  at  least 
through 


July  4  until  a  date  established 
preseason  when  the  subquota  is 
predicted  to  be  taken,  or  until 
September  30,  whichever  is  earlier.  If 
May  18  and  25  falls  on  a  Tuesday  or 
Wednesday,  the  fishery  will  open  on  the 
following  Thursday.  The  season  opens 

5  days  per  week  (closed  on  Tuesdays 
and  Wednesdays).  The  daily  bag  limit  is 
one  fish  per  person,  with  no  size  limit. 

(ii)  Washington  north  coast  subarea. 
This  sport  fishery  subarea  is  allocated 
57.7  percent  of  the  Washington  sport 
allocation,  which  equals  13.73  percent 
of  the  Area  2A  TAC.  This  subarea  is 
defined  as  all  U.S.  waters  west  of  the 
Bonilla-Tatoosh  line,  as  defined  in 
paragraph  {f)(l)(i)  of  this  section,  and 
north  of  the  Queets  River  (lat.  47''31'42" 
N.).  The  structuring  objective  for  this 
subarea  is  to  maximize  the  season 
length  for  viable  fishing  opportunity 
and,  if  possible,  stagger  the  seasons  to 
spread  out  this  opportunity  to  anglers 
who  utilize  these  remote  grounds.  The 
fishery  opens  on  May  1  and  continues 
5  days  per  week  (closed  on  Sundays  and 
Mondays).  If  May  1  falls  on  a  Sunday  or 
Monday,  the  fishery  will  open  on  the 
following  Tuesday.  The  highest  priority 
is  for  the  season  to  last  through  the 
month  of  May.  If  sufficient  quota 
remains,  the  second  priority  is  to 
establish  a  fishery  that  will  be  open  July 
1  through  at  least  July  4.  If  the  preseason 
prediction  indicates  that  these  two  goals 
can  be  met  without  utilizing  the  quota 
for  this  subarea,  the  next  priority  is  to 
open  the  May  fishery  7  days  per  week 
and  extend  it  into  June  as  long  as 
possible.  No  sport  fishing  for  halibut  is 
allowed  after  September  30.  The  daily 
bag  limit  in  all  fisheries  is  one  halibut 
per  person  with  no  size  limit.  A  closure 
to  sport  fishing  for  halibut  will  be 
established  in  an  area  that  is 
approximately  19-5  nm  (36.1  km) 
southwest  of  Cape  Flattery.  The  size  of 
this  closed  area  may  be  modified 
preseason  by  NMFS  to  maximize  the 
season  length.  The  closed  area  is 
defined  as  the  area  within  a  rectangle 
defined  by  these  four  comers:  48''17'00" 
N.  lat..  125''10'00"  W.  long.;  48''17'00" 
N.  lat..  125°00'00"  W.  long.;  48''05'00" 
N.  lat.,  125°10'00"  W.  long.;  and. 
48''05'00"  N.  lat..  125''00'00"  W.  long. 

(iii)  Washington  south  coast  subarea 
This  sport  fishery  subarea  is  allocated 
12.3  percent  of  the  Washington  sport 
allocation,  which  equals  2.93  percent  of 
the  Area  2A  TAC.  This  subarea  is 
defined  as  waters  south  of  the  Queets 
River  (47''31'42"  N.  lat.)  and  north  of 
Leadbetter  Point  (46''3810"  N.  lat).  The 
structuring  objective  for  this  subarea  is 
to  maximize  the  season  length,  while 
providing  for  a  limited  halibut  fisher\' 
The  fishery  opens  on  May  1  for  7  days 
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second  with  a  minimum  50-in  (127.0 
cm)  size  limit. 

(A)  The  first  season  is  an  all-depth 
fishery  that  begins  on  May  4.  and 
continues  3  days  per  week  (Thursday 
through  Saturday)  until  71.5  pert;ent  of 
the  subarea  quota  is  taken. 

(B)  The  second  season  opens  the  day 
following  closure  of  the  first  season, 
only  in  waters  inside  the  30-fathom  (55 
m)  curve,  and  continues  every  day  until 
3.5  percent  of  the  subarea  quota  is 
taken,  or  August  2,  whichever  is  earlier. 

(C)  The  last  season  begins  on  August 
3.  with  no  depth  restrictions,  and 
continues  3  days  per  week  (Thurstlay 
through  Saturday),  until  the  combined 
Oregon  subarea  quotas  south  of  Falcon 
are  estimated  to  have  been  taken,  or 
September  30.  whichever  is  earlier. 

(vi)  Oregon  south  coast  subarea 
(Applicable  through  December  3 1 . 
1995).  If  the  Area  2A  TAC  is  388.350  lb 
(176.2  mt)  and  above,  this  subarea 
extends  from  the  Siuslaw  River  at  the 
Florence  north  jetty  (44''01'08  "  N.  lat.) 
to  the  California  border  (42°00'00"  N. 
lat.)  and  Is  allocated  7.0  percent  of  the 
Oregon/California  sport  allocation 
which  is  1.44  percent  of  the  Area  2  A 
TAC.  If  the  Area  2  A  TAC  is  below 
388.350  lb  (176.2  mt).  this  subarea  will 
be  included  in  the  Oregon  Central  sport 
fishery  subarea.  The  structuring 
objective  for  this  subarea  is  to  create  a 
south  coast  management  zone  designed 
to  accommodate  the  needs  of  both 
riiarterboat  and  private  boat  anglers  in 
this  area  where  weather  and  )>ar 
conditions  very  often  do  not  allow 
scheduled  fishing  trips.  This  subarea 
has  three  seasons  as  set  out  in 
paragraphs  (f)(2)(vi){A)  through  (C)  of 
this  section.  The  daily  bag  limit  for  all 
seasons  is  two  halibut  per  person,  one 
with  a  minimum  32-in  (81.3  cm)  size 
limit  and  the  second  with  a  minimum 
50-in  (127.0  cm)  size  limit. 

(A)  The  first  season  is  an  all-depth 
fishery  that  begins  on  May  4.  and 
continues  3  days  per  week  (Thiusday 
through  Saturday)  until  80  percent  of 
the  subarea  quota  is  taken. 

(B)  The  second  season  opens  the  day 
following  closure  of  the  first  season, 
only  in  waters  inside  the  30-fathom  (55 
m)  curve,  and  continues  every  day  until 
the  subarea  quota  is  estimated  to  have 
been  taken,  or  August  2.  whichever  is 
earlier. 

(C)  The  last  season  begins  on  August 
3.  with  no  depth  restrictions,  and 
continues  3  days  per  week  (Thursday 
through  Saturday),  until  the  combined 
Oregon  subarea  quotas  south  of  Falcon 
are  estimated  to  have  been  taken,  or 
.September  30.  whichever  is  earlier. 

fvii)  California  subarea.  This  sport 
fishery  subarea  is  allocated  2.6  percent 


of  the  Oregon/California  subquota, 
which  is  0.54  percent  of  the  Area  2A 
TAC.  This  area  is  defined  as  the  area 
south  of  the  California  border  (42''00'00" 
N.  lat.).  The  structuring  objective  for 
this  subarea  is  to  provide  anglers  in 
California  the  opportunity  to  fish  in  a 
continuous,  fixed  season  that  is  open 
from  May  1  through  September  30.  The 
daily  bag  limit  is  one  halibut  per  person, 
with  a  minimum  32-in  (81.3  cm)  size 
limit.  Due  to  inability  to  monitor  the 
catch  in  this  area  inseason.  a  fixed 
season  will  be  established  by  NMFS. 
preseason,  based  on  projected  catch  per 
day  and  numl)er  of  days  to  achievement 
of  the  subquota;  no  inseason 
adjustments  will  be  made,  and  estimates 
of  actual  catch  will  be  made  post 
season. 

(2)  Port  of  landing  tncnagement.  All 
sport  fishing  in  Area  2A  (except  for  fi.sh 
caught  in  the  Washington  north  coast 
subarea  and  landed  in  Neah  Bay)  will  be 
managed  on  a  "port  of  landing"  basis, 
whereby  any  halibut  landed  into  a  port 
will  count  toward  the  quota  for  the 
subarea  in  which  that  port  is  located, 
and  the  regulations  governing  the 
subarea  of  landing  apply,  regardless  of 
the  specific  area  of  catch.  The  one 
exception  is  for  haUbut  caught  west  of 
the  Bonilla-Tatoosh  line  and  landed  in 
Neah  Bay,  which  are  counted  against 
the  Washington  north  coast  subarea 
quota,  and  are  governed  by  the 
regulations  governing  the  Washington 
north  coast  subarea. 

(3)  Possession  limits.  The  sport 
possession  limit  on  land  north  of  Cape 
Falcon.  OR  is  two  daily  bag  limits, 
regardless  of  condition,  but  only  one 
daily  bag  limit  may  be  possessed  on  the 
vessel.  The  possession  limit  on  land 
south  of  Cape  Falcon  is  the  same  as  the 
bag  limit. 

(4)  Ban  on  sport  vessels  in  the 
commercial  fishery.  Vessels  operating  in 
the  sport  fishery  are  be  prohibited  from 
operating  in  the  commercial  fishery. 
Charterboat  operators  must  choose, 
prior  to  May  1  of  each  year,  whether 
they  will  obtain  a  charterboat  license 
from  the  Commission  or  a  conunercial 
license,  but  cannot  obtain  both.  Sport 
fishing  for  halibut  is  prohibited  from  a 
ves.sel  licensed  to  fish  commercially  for 
halibut  in  Area  2A. 

(g)  Procedures  for  implementation. 
Each  year,  NMFS  will  publish  a 
proposed  rule  with  any  regulatory 
modifications  necessar>'  to  implement 
the  Plan  for  the  following  year,  with  a 
request  for  public  comments.  The 
comment  period  will  extend  until  after 
the  Commission's  annual  meeting,  so 
that  the  public  will  have  the 
opportunity  to  consider  the  final  Area 
2A  TAC  before  submitting  comments. 


After  the  Area  2A  TAC  is  known,  and 
after  NMFS  reviews  public  comments, 
NMFS  will  implement  final  rules 
governing  the  sport  fisheries.  The  final 
ratio  of  halibut  to  chinook  to  be  allowed 
as  incidental  catch  in  the  salmon  troll 
fishery  will  be  published  with  the 
annual  salmon  management  measures. 
Inseason  actions  in  the  sport  fisheries  as 
stipulated  in  this  1-lan  will  be 
accomplished  in  accordance  with 
§  301.21(d)(4). 

(PR  Doc.  95-805  Filed  1-9-95;  1:32  pmj 
B(LUNG  CODE  351&-22-F 
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Limited  Access  Management  of 
Federal  Fisheries  In  and  Off  of  Alaska; 
Improve  IFQ  Program 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  issues  a  proposed  rule 
to  amend  portions  of  the  regulations 
implementing  the  Individual  Fishing 
Quota  (IFQ)  Program  for  the  Pacific 
halibut  and  sablefish  fixed  gear  fisheries 
in  and  off  of  Alaska.  This  action  is 
necessary  because  the  IFQ  Program 
needs  further  refinement  prior  to 
implementation  in  1995,  and  is 
intended  to  improve  the  ability  of 
NMFS  to  manage  the  halibut  and 
sablefish  fisheries. 

DATES:  Comments  must  be  received  by 
February  13,  1995. 

ADDRESSES:  Comments  must  be  sent  to 
Ronald  )  Berg.  Chief,  Fisheries 
Management  Division,  Alaska  Region. 
NMFS.  709  W.  9th  Street,  Room  453, 
Juneau.  AK  99801.  or  P.O.  Box  21668. 
Juneau,  AK  99802.  Attention:  Lori  J. 
Gravel.  Copies  of  the  Regulatory  Impact 
Review/Initial  Regulatory  Flexibility 
Analysis  (RIR/IRFA)  for  this  action  may 
be  obtained  fi-om  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Lepore,  907-586-7228. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  IFQ  Program  is  a  regulatory 
regime  designed  to  promote  the 
conservation  and  management  of  the 
halibut  and  sablefish  fisheries,  and  to 
further  the  objectives  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  and  the  Northern  Pacific  Halibut 
Act. 


Beginning  in  1995,  the  Pacific  halibut 
(Hippoglossus  stenolepis)  and  sablefish 
(Anoplopoma  fimbria)  fixed  gear 
fisheries  in  the  areas  defined  in  50  CFR 
676.10  (b)  and  (c)  will  be  managed  in 
accordance  with  the  regulations 
codified  at  50  CFR  part  676.  Further 
information  on  the  implementation  of 
this  management  program,  and  the 
rationale  supporting  it,  is  contained  in 
the  preamble  to  the  final  rule 
implementing  the  IFQ  program 
published  in  the  Federal  Register, 
November  9, 1993  (58  FR  59375). 

This  action  amends  various  portions 
of  the  regulations  implementing  the  IFQ 
Program.  Some  of  the  changes  are 
intended  to  clarify  regulations  that  may 
be  ambiguous.  Other  changes  would  add 
provisions  intended  to  increase  the 
efficacy  of  the  IFQ  program.  All  the 
changes  are  designed  to  make  the  IFQ 
Program  more  responsive  to  the 
conservation  and  management  goals  for 
the  fishery  resources. 

Geographic  Locations  of  Primary  Ports 

Geographic  location  descriptions 
would  be  added  to  §  676.17(a)(4)  for  the 
listed  primar)'  ports  where  vessel 
operators  can  obtain  vessel  clearances 
from  clearing  officers.  If  a  vessel  is 
required  to  be  boarded  prior  to  receiving 
clearance,  the  clearing  officer  will  direct 
the  person  operating  that  vessel  to  a 
convenient  docking  facility  within  a 
reasonable  distance  of  the  geographic 
location  provided  in  the  regulations. 
When  the  final  rule  implemented  the 
IFQ  Program,  a  portion  of  the 
regulations  was  specifically  reser\ed  for 
geographic  location  descriptions.  They 
would  provide  vessel  operators  with 
notification  of  the  approximate 
locations  where  boardings  may  occur,  if 
these  are  deemed  necessary  by  a 
clearing  officer. 

Vessel  Clearance  in  Alaska 

Paragraph  (a)(5)  would  be  added  to 
§676.17.  requiring  a  vessel  operator  to 
obtain  vessel  clearance  from  a  clearing 
officer  located  at  a  primary  port  in  the 
State  of  Alaska  before  that  vessel 
operator  lands  IFQ  species  in  a  foreign 
port.  This  requirement  would  provide 
necessary  information  to  NMFS 
Enforcement,  so  that  it  may  thwart  the 
landing  of  unreported  IFQ  species  in 
foreign  ports.  This  requirement  is 
especially  necessary  for  the  designated 
Canadian  ports,  which  are  located 
between  the  primary  ports  of  Ketchikan, 
AK,  and  Bellingham,  WA.  If  vessel 
operators  plarming  to  land  at  the 
designated  Canadian  ports  were 
permitted  to  clear  in  Bellingham,  they 
would  be  able  to  land  unreported  fish  in 
any  Canadian  port  prior  to  clearing  their 


vessel  in  Bellingham.  This  potential  for 
nonreporting  of  IFQ  product  would  be 
corrected  by  requiring  vessel  clearance 
in  an  Alaskan  primary  port  prior  to 
landing  IFQ  species  in  a  foreign  port. 

Canadian  Ports 

Paragraph  (a)(6)  would  be  added  to 
§676.17,  describing  Port  Hardy,  Prince 
Rupert,  and  Vancouver,  British 
Columbia,  as  the  only  Canadian  ports 
where  IFQ  species  may  be  landed. 
Designating  these  three  ports  would 
assist  NMFS  Enforcement  in  its  task  of 
ensuring  that  all  IFQ  species  landed  are 
properly  recorded.  Two  issues,  the 
multiplicity  of  ports  on  the  coast  of 
Canada  that  will  not  have  enforcement 
presence,  and  the  similarity  between  the 
Canadian  Individual  Vessel  Quota  (IVQ) 
Program  and  the  U.S.  IFQ  Program,  were 
determining  factors  in  limiting  the 
Canadian  landing  ports  where  IFQ 
species  could  be  landed  to  three.  Also, 
the  three-port  limit  would  be  similar  to 
the  provisions  of  the  agreement  between 
the  United  States  and  Canada  pertaining 
to  the  IVQ  Program,  under  which  IVQ 
product  may  be  landed  only  at  the 
following  U.S.  ports:  Ketchikan,  AK; 
Bellingham  and  Blaine,  WA. 

Definition  of  Clearing  Officer 

A  definition  of  "clearing  officer" 
would  be  added  to  §  676.1 1  to  mean  a 
NMFS  special  agent,  a  NMFS  fishery 
enforcement  officer,  or  a  NMFS 
enforcement  aide  who  is  authorized  to 
provide  vessel  clearances  and  perform 
other  duties  as  described  in  part  676.  A 
clearing  officer  should  not  be  confused 
with  an  authorized  officer,  as  defined  in 
§620.2  of  this  title.  Changes  would  be 
made  throughout  part  676  consistent 
with  the  new  definition  of  a  clearing 
officer.  Creating  a  definition,  and  using 
it  throughout  the  regulations,  would 
assist  in  uniform  interjJretation  of  the 
regulations  and  consistent  behavior 
based  on  that  interpretation.  Also,  the 
proposed  term  would  help  prevent 
confusion  with  other  terms  already 
defined  (e.g.,  authorized  officer). 

Landing  Requirements 

Paragraph  (a)(7)  would  be  added  to 
§676.17,  requiring  a  vessel  operator 
having  any  IFQ  species  onboard  to  land 
and  weigh  all  species  onboard  at  the 
same  time  and  place  as  the  first  landing 
of  any  species  onboard.  For  example,  if 
a  vessel  had  Pacific  halibut  (IFQ 
species),  sablefish  (IFQ  species),  and 
Pacific  cod  (non-IFQ  species)  onboard, 
and  the  operator  wanted  to  offload  the 
Pacific  cod  to  a  tender,  the  operator  also 
would  be  required  to  offioad  and  weigh 
the  Pacific  halibut  and  sablefish.  This 
provision  would  ensure  that  all  IFQ 
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Authorizatioi  i  To  Board  Vessels  and 
Verify  Landii  gs 

Section  67e  .14(b)(2)  would  be  revised 
to  allow  pers<  ns  authorized  by  the 
International  'acific  Halibut 
Commission   IPHC)  to  sample  all  IFQ 
halibut  landii  gs  for  biological 
information.  ,  Uso.  this  revision  would 
authorize  cle;  ring  officers,  authorized 
officers,  and  (  bservers  to  verify,  inspect, 
and  .sample  a  1  landings  made  with  IFQ 
landings  and  o  board  vessels  making 
IFQ  landings,  This  authorization  would 
assii^t  NMFS   inforcement  in  ensuring 
that  all  IFQ  s|  ecies  are  reported  and 
would  aid  pei  sons  authorized  by  the 
fPHC  to  accoi  iplish  their  task  of 
obtaining  age  length,  and  other 
biological  information  for  Pacific 
halibut,  one  c  f  the  IFQ  species,  by 
sampling  con  mercial  catch. 

UefinitiGns  ol  Catcher  Vessel,  Freezer 
Vessel,  and  T  rip 

Definitions  in  §676.11  of  catcher 
vessel,  freeze  vessel,  and  trip  would  be 
changed  to  cl  u-ify  that  the  definition  of 
freezer  vessel  would  be  based  on  the 
capacity  to  fn  leze  or  process,  similar  to 
the  definition  of  processor  vessel  in  the 
groimdfish  re  ^ulations  at  50  CFR  672.2 
and  675.2,  ani  not  based  on  whether 
freezing  or  pr  acessing  occurs  during  any 
given  trip.  Th  ese  definition  changes 
would  also  el  minate  the  potential  for 
vessel  operat(  irs  to  begin  new  trips  by 

atory  area  boundaries. 
Eliminating  t  lis  potential  would  require 
vessel  operat(  irs  to  land  any  frozen 
product  onboird,  and  thereby  terminate 

to  using  catcher  vessel 
IFQ  on  a  free:  ;er  vessel.  This 
requirement  uould  assist  in  ensuring 
that  all  IFQ  p  oduct  is  properly 
recorded  as  h  iving  been  harvested  with 
freezer  vessel  IFQ  or  catcher  vessel  IFQ. 

Use  of  Catcher  Vessel  IFQ  on  Freezer 
Vessels 
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is  consistent  with  LOA  categories  in 
§676.20(a)(2)(iii)  and  the  frozen  product 
requirements  in  §676.22(i)(3).  Clarifying 
the  regulations  governing  the  use  of 
catcher  vessel  IFQ  on  freezer  vessels  is 
important,  because  the  definitions  of 
freezer  vessel  and  catcher  vessel  would 
no  longer  depend  on  how  a  vessel  is 
used  on  a  particular  trip. 

Underages  and  Overages  of  an  IFQ 
Account 

Paragraph  (c)  would  be  added  to 
§  676.1 7  to  allow  the  addition  of  IFQ 
underages  to  a  person's  IFQ  account  for 
the  following  fishing  year.  Underages  of 
up  to  10  percent  of  a  person's  annual 
IFQ  account  for  the  current  fishing  year 
would  be  added  to  that  person's  annual 
IFQ  account  for  the  following  fishing 
year.  Any  amount  of  the  underage 
exceeding  10  percent  would  expire  at 
the  end  of  the  current  fishing  year.  This 
underage  provision  would  be  added  to 
the  IFQ  Program  to  encourage  persons 
not  to  harvest  IFQ  species  when  they  are 
very  close  to  their  annual  IFQ  account 
limit.  Allowing  unused  IFQ  to  be  placed 
in  the  following  year's  account  is 
intended  to  provide  adequate  incentive 
to  encourage  this  behavior. 

Also,  revisions  to  §  676.17(b)  would 
change  overage  accounting.  Subtracting 
overages  from  a  person's  IFQ  account 
for  the  following  fishing  year  would 
remain  as  currently  provided  for  in 
§  676.17(b).  Added  to  §  676.17  would  be 
paragraph  {b)(l),  which  would  include 
the  following  two-step  test  for  forfeiture. 
First,  does  a  portion  of  the  IFQ  species 
landed  exceed  the  number  of  pounds 
remaining  in  the  person's  annual  IFQ 
account?  If  yes,  then  does  the  portion  of 
the  IFQ  species  landed  that  exceeds  the 
annual  IFQ  account  also  exceed  10 
percent  of  the  total  number  of  pounds 
that  was  remaining  in  the  person's 
annual  IFQ  account  prior  to  the 
landing?  If  the  answer  is  again  yes.  the 
portion  of  the  IFQ  species  landed  that 
exceeded  the  pounds  in  a  person's 
annual  IFQ  account  would  be  forfeited. 
A  new  paragraph  (a)(2)  would  allow  an 
exception  to  the  forfeiture  provision  if 
the  IFQ  species  landed  that  exceeded 
the  amount  of  pounds  remaining  in  a 
person's  annual  IFQ  account  was  less 
than  400  lb  (181.4  kg).  The  IFQ 
Implementation  Workgroup,  made  up  of 
members  of  the  fishing  industry-  selected 
by  the  Council,  suggested  using  the  10 
percent  threshold  for  the  underage 
carryover  limit  and  overage  forfeitures, 
because  that  was  the  percentage  used  by 
the  Canadian  IVQ  fishery.  Also,  the  400- 
Ib  (181.4  kg)  exception  was  included  to 
prevent  requiring  forfeiture  when  only 
one  fish  was  caught.  For  example,  a 
person  whose  account  has  150  lb  (68 


kg),  and  who  catches  a  200  lb  (90.7  kg) 
halibut,  would  trigger  the  forfeiture  rule 
(200  lb  (90.7  kg)— 150  lb  (68  kg)=50  lb 
(22.7  kg);  50  lb  (22.7  kg)  is  greater  than 
10  percent  of  150  lb  (68  kg)).  A  400  lb 
(181.4  kg)  exception  was  determined  to 
be  sufficient  to  accommodate  situations 
in  which  large  halibut  may  be 
harvested. 

Hail  Weights  for  Vessel  Clearance 

In  §  676.17(a),  the  requirement  that  a 
vessel  operator  obtaining  prelanding 
written  clearance  providean  estimated 
weight  of  IFQ  species  onboard  would  be 
changed  to  the  requirement  that  the 
vessel  operator  provide  the  weight  of 
IFQ  species  onboard.  This  requirement 
would  apply  when  a  vessel  operator  is 
obtaining  vessel  clearance  in  a  port  in 
Alaska  prior  to  departing  waters  in.  or 
adjacent  to,  the  State  of  Alaska  and 
when  a  vessel  operator  is  reporting  to 
the  Alaska  Region,  NMFS.  prior  to 
obtaining  vessel  clearance  at  a  port  in 
Washington  or  another  state.  Providing 
the  weight  of  the  IFQ  species  onboard 
would  assist  NMFS  Enforcement  in 
ensuring  that  all  IFQ  species  are 
reported.  Without  this  requirement,  a 
vessel  operator  would  be  able  to  land 
unreported  IFQ  species  in  Canadian 
ports  prior  to  making.reported  landings 
elsewhere  and  there  would  be 
insufficient  information  to  monitor  this 
occurrence. 

Prior  Notice  of  IFQ  Landing 

A  provision  would  be  added  to 
§  676.14(a),  requiring  a  vessel  operator 
to  provide  the  Alaska  Region,  NMFS, 
with  vessel  identification,  the  estimated 
weight  of  IFQ  species  to  be  landed,  and 
the  IFQ  cards  that  will  be  used  to  make 
the  landing.  This  information,  together 
with  the  name  and  location  of  the 
registered  buyer  and  the  anticijiated 
date  and  time  of  landing,  must  i-e 
reported  no  later  than  6  hours  before 
landing  IFQ  species.  Reporting  the 
above  information  would  provide  NMFS 
Enforcement  with  the  means  necessary 
to  select  the  most  appropriate  vessels 
and  ports  to  monitor. 

Product  Recovery  Rates  and 
Conversion  Factors  for  IFQ  Species 

Paragraph  (c)(3)(i)  would  bo  added  to 
§676.22,  referencing  the  appropriate 
product  recovery  rates  (PRJR)  for 
sablefish  in  Table  1  to  §672.20.  Also, 
paragraph  (ii)  would  be  added  to 
§  676.22(c)(3),  providing  the  appropriate 
conversion  factors  for  Pacific  halibut. 
Reference  to  the  PRR  for  sablefish  and 
the  conversion  factors  for  halibut  would 
be  included  in  the  IFQ  regulations  to 
provide  information  on  how  deductions 
would  lie  made  to  a  person's  annual  IFQ 


account.  For  sablefish,  the  debited 
amount  would  be  the  round-weight 
equivalent.  For  halibut,  the  debited 
amount  would  be  the  gutted,  head-off 
weight.  Round-weight  equivalents  and 
gutted,  head-off  weights  were  used  to 
determine  quota  share  (QS)  amounts  for 
sablefish  and  halibut,  respectively.  They 
also  were  the  weights  used  to  determine 
annual  total  allowable  catches  for  those 
species. 

Registered  Buyer  Permit 

Section  676.13(a)(2)  would  be  revised 
to  eliminate  the  requirement  that 
persons  who  harvest  IFQ  species  and 
transfer  those  IFQ  species  outside  of  an 
IFQ  regulatory  area  must  hold  a 
registered  buyer  permit.  In 
§  676.13(a)(2),  the  current  paragraph  (ii) 
would  be  removed  and  paragraph  (iii) 
would  be  redesignated  as  paragraph  (ii). 
Section  676.13(a)(2)  also  would  be 
revised  to  reflect  this  change.  The 
current  paragraph  (ii)  would  be 
eliminated  to  avoid  the  implication  that 
a  registered  buyer  permit  would  be 
needed  to  harvest  and  land  IFQ  species 
at  a  shore-based  processor  located  in  the 
State  of  Alaska,  but  not  located  in  an 
IFQ  regulatory  area. 

Also,  as  a  technical  change,  the  last 
word  in  the  first  sentence  of 
§  676.24(j)(4)  would  be  changed  from 
"section"  to  "part." 

Frameworking  for  Start  of  Sablefish 
Fishery 

Section  676.23(b)  would  be  revised  to 
allow  the  Director,  Alaska  Region, 
NMFS  (Regional  Director),  to  establish 
the  start  of  the  IFQ  sablefish  directed 
fishery.  Currently,  paragraph  (b)  has  a 
fixed  date  for  starting  the  sablefish 
directed  fishery.  Under  the  homework 
provision,  the  Regional  Director  would 
take  into  account  the  opening  date  of 
the  Pacific  halibut  season  when 
determining  the  opening  date  for  the 
sablefish  directed  fishing  season. 
Allowing  flexibility  in  starting  the 
sablefish  directed  fishery  would  permit 
its  coordination  with  the  start  of  the 
halibut  fishery,  which  is  determined  by 
the  IPHC.  Starting  the  sablefish  and 
halibut  seasons  concurrently  would 
benefit  persons  who  harvest  IFQ 
species,  as  well  as  the  fishery  resources. 
Persons  who  harvest  IFQ  species  would 
benefit  economically,  because  they 
would  be  able  to  retain  both  species, 
rather  than  having  to  discard  one 
species  because  its  season  was  closed. 
Also,  the  fisheries  under  the  IFQ 
Program  would  benefit  because 
regulatory  discards,  and  resulting 
mortality  caused  by  those  discards, 
would  be  reduced. 


Classifkatioii 

An  IRFA  was  prepared  for  this  rule 
that  described  and  estimated  the  total 
number  of  small  entities  affected,  and 
analyzed  the  eccmomic  impact  on  those 
small  entities  of  the  vessel  clearance, 
Canadian  port  changes,  and  offloading 
requirements.  It  is  estimated  that  more 
than  20  percent  of  the  7.200  vessel/ 
■  ovraers  involved  in  the  IFQ  Program 
will  be  affected  by  these  changes,  which 
would  increase  compliance  costs.  Based 
on  these  analyses,  it  was  determined 
that  this  action  would,  if  adopted,  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Copies  of  the  IRFA  can  be  obtained  from 
NMFS  (see  ADDRESSES). 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

List  of  Subjects  in  50  CFR  Part  676 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Dated:  January  6. 1993. 
Charles  Kamella, 

Acting  Program  Management  Officer, 
National  Marine  Fishenes  Senice. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  676  is  proposed 
to  be  amended  as  follows: 

PART  676— LIMITED  ACCESS 
MANAGEMENT  OF  FEDERAL 
FISHERIES  IN  AND  OFF  OF  ALASKA 

1.  The  authority  citation  for  50  CFR 
part  676  continues  to  read  as  follows: 

Autliority:  16  U.S.C.  773  et  seq.  and  1801 
et  seq. 

2.  Section  676.11  is  amended  by 
revising  the  definitions  of  "Catcher 
vessel".  "Freezer  vessel",  and  '  Trip"; 
and  by  adding  the  definition  of 
"Clearing  officer"  to  read  as  follows: 

§676.11    Definitions. 

•  *       '  •        •        • 

Catcher  vessel,  as  used  in  this  part, 
means  any  vessel  that  is  used  to  catch, 
take,  or  harvest  fish  that  are 
subsequently  iced,  headed,  gutted,  bled, 
or  otherwise  retained  as  fresh,  unfrozen, 
fish  onboard. 

Clearing  officer  means  a  NMFS 
special  agent,  a  NMFS  fishery 
enforcement  officer,  or  a  NMFS 
enforcement  aide  who  performs  the 
function  of  clearing  vessels  at  one  of  the 
primary  ports  listed  in  §  676.17(a)(4). 

•  *        •        •        • 

Freezer  vessel  means  any  vessel  that 
can  be  used  to  process  some  or  all  of  its 
catch. 

•  •        <>        •        • 

Trip,  as  used  in  this  part,  means  the 
period  beginning  when  a  \'essel  operator 


commences  harvesting  IFQ  species  and 
ending  when  the  vessel  iterator  lands 
any  species. 

3.  Section  676.13  is  amended  by 
revising  the  first  sentence  of  (a)(2) 
introductory  text,  paragraphs  (f)(1).  and 
(f)(2);  by  removing  paragraph  (a)(2){ii), 
and  by  redesignating  paragraph 
(a)(2)(iii)  as  paragraph  (a)(2)(ii);  and 
amending  paragraph  (a)(2)(i)  by  adding 
the  word  "or"  to  the  end  of  the  phrase 
to  read  as  follows: 

§676.13    PtrmNs. 

(a)'   •   • 

(2)  Any  person  who  receives  IFQ 
halibut  or  IFQ  sablefish  from  person(s) 
that  harvested  the  fish  must  possess  a 
registered  buyer  permit,  except  under 
conditions  of  paragraph  (a)(2)(i)  and  (ii) 
of  this  section.  *   •   • 

•  *        •        •        • 

(n  •  •  *  (1)  A  legible  copy  of  any  IFQ 
permit  issued  under  this  section  must 
be  carried  onboard  the  vessel  used  by 
the  permitted  person  to  harvest  IFQ 
halibut  or  IFQ  sablefish  at  all  times  that 
such  fish  are  retained  onboard.  Except 
as  specified  in  §  676.22(d),  an 
individual  who  is  issued  an  IFQ  card 
must  remain  onboard  the  vessel  used  to 
harvest  IFQ  halibut  or  IFQ  sablefish 
with  that  card  until  all  such  fish  are 
landed,  and  must  present  a  copy  of  the 
IFQ  permit  and  the  original  IFQ  card  for 
inspection  on  request  of  any  authorized 
officer,  clearing  officer,  or  registered 
buyer  purchasing  IFQ  species. 

(2)  A  legible  copy  of  the  registered 
buyer  permit  must  be  present  at  the 
location  of  an  IFQ  landing,  and  must  be 
made  available  for  inspection  on  request 
of  any  authorized  officer  or  clearing 
officer. 

•  •        *        •        * 

4.  Section  676.14  is  amended  by 
revising  paragraphs  (a),  (b)(1).  (b)(2),  (e). 
and  (f)  to  read  as  follows: 

§  676.1 4    Recordkeeping  and  reporting. 

•  •        •        •         • 

(a)  Prior  notice  of  IFQ  landings.  The 
operator  of  any  vessel  that  makes  an  IFQ 
landing  must  notify-  the  Alaska  Region. 
NMFS,  no  later  than  6  hours  before 
landing  IFQ  halibut  or  IFQ  sablefish. 
unless  f>ermi$sion  to  commence  an  IFQ 
landing  within  6  hours  of  notification  is 
granted  by  a  clearing  officer.  Such 
notification  of  IFQ  landings  must  b»? 
made  to  the  toll-free  telephone  number 
specified  on  the  IFQ  permit  between  the 
hours  of  0600  and  2400  Alaska  local 
time.  The  notification  must  include  thn 
name  and  location  of  the  registered 
buyer(s)  to  whom  the  IFQ  halibut  or  IFQ 
sablefish  will  be  landed,  the  estimated 
weight  of  the  IFQ  halibut  or  IFQ 
sablefish  that  will  be  landed  and  the 
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number(s)  of  the  IFQ 
vill  be  used  to  land  the  IFQ 

sablefish  and  the 
I  ate  and  time  of  the  landing. 


lai  dings  may  be  made  only 
hours  of  0600  and  1800' 
time  unless  permission  to 

different  time  is  granted  in 
clearing  officer.  An  IFQ 
continue  after  this  time 
,'as  started  during  the 


es ;els : 


making  IFQ  landings, 
ngs  made  by  those  vessels, 
verification,  inspection, 
;  by  authorized  officers, 

rs,  and  observers.  Also,  all 
andings  are  subject  to 
biological  information  by 
autHorized  by  the  IPHC. 


c  I 
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processed  IF  3 
without  proi 


Akutan  

Bellingham 

Cordova 
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Dutch  HartJor/Lnalaska 
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Ketchikan  ., 
King  Cove  , 

Kodiak  

Pelican  

Petersburg  , 

St.  Paul  
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Sitka  

Yakutat  


(5)  A  vessel 
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obtain  vesse 
officer  located 
State  of  Alaska 

(6)  No 
in  Canada  at 
Port  Hardy, 
Vancouver, 

(7)  A  vesse 
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same  time  ar 
of  any  specie  s 
fishing  trip 

(b)  Overages 
harvests  IFQ 
must  hold 
harvest  befoile 
and  must  no 
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greater  than 
that  person's 
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ipment.  No  person  may 
IFQ  halibut  or 
sablefish  between  vessels 
iding  at  least  24  hours 


advance  notification  to  a  clearing  officer 
that  such  transshipment  will  occur.  No 
person  may  transship  processed  IFQ 
halibut  or  IFQ  sablefish  between  vessels 
at  any  location  not  authorized  by  a 
clearing  officer. 

(f)  A  copy  of  all  reports  and  receipts 
required  by  this  section  must  be 
retained  by  registered  buyers  and  be 
available  for  inspection  by  an 
authorized  officer  or  a  clearing  officer 
for  a  period  of  3  years. 

5.  Section  676.17  is  amended  by 
revising  paragraphs  (a)  introductory 
text,  (a)(4),  and  (b),  and  by  adding 
paragraphs  (a)  (5)  through  (7)  and  (c)  to 
read  as  follows: 

§  676.1 7    Facilitation  of  enforcement  and 
monitoring. 

***** 

(a)  Vessel  Clearance.  Any  person  who 
makes  an  IFQ  landing  at  any  location 
other  than  in  an  IFQ  regulatory  area  or 
in  the  State  of  Alaska  must  obtain 
prelanding  written  clearance  of  the 


vessel  on  which  the  IFQ  halibut  or  IFQ 
sablefish  are  transported  to  the  IFQ 
landing  location,  and  provide  the 
weight  of  IFQ  halibut  or  IFQ  sablefish 
onboard  to  the  clearing  officer.  For 
vessels  obtaining  clearance  at  a  port  in 
the  State  of  Alaska,  clearance  must  be 
obtained  prior  to  departing  waters  in  or 
adjacent  to  the  State  of  Alaska.  For 
vessels  obtaining  clearance  at  a  port  in 
the  State  of  Washington  or  another  state, 
the  weight  of  the  IFQ  halibut  or  IFQ 
sablefish  onboard  and  the  intended  date 
and  time  the  vessel  will  obtain 
clearance  at  the  port  in  the  State  of 
Washington  or  another  state  must  be 
reported  to  NMFS,  Alaska  Region.  Such 
reports  must  be  submitted  prior  to 
departing  waters  in,  or  adjacent  to,  the 
State  of  Alaska,  and  in  accordance  with 
the  terms  of  the  registered  buyer  permit. 
***** 

(4)  Unless  specifically  authorized  on 
a  case-by-case  basis,  vessel  clearances 
will  be  issued  only  by  clearing  officers 
at  the  following  primary  ports: 


Port 


North  latitude 

West  longitude 

54=08'05' 

165°46-20^ 

48°45'04" 

122=3002" 

60=3300" 

145=45-00" 

55=28'30- 

133=0900" 

53°53'27" 

166=32-05" 

58°25"00' 

135=26-30" 

59°3840" 

151=33-00" 

55°20'30" 

131=38-45" 

55°03'20" 

162=1900" 

57°47'20" 

152=24-10" 

57°57'30" 

136=13-30" 

56°48'10" 

132=5800*" 

57°07'20" 

170=16-30" 

55°20-15" 

160=3000-' 

so-oe-so" 

149=2630" 

57°03' 

135=20- 

59°33' 

139=44' 

operator  who  lands  IFQ 
oreign  port  must  first 
clearance  from  a  clearing 

at  a  primary  port  in  the 

person  shall  land  IFQ  species 
a  port  other  than  ports  of 
1  rince  Rupert,  or 
ish  Columbia. 
1  operator  must  land  and 
species  onboard  at  the 
d  place  as  the  first  landing 
harvested  during  a 


Any  person  who 
halibut  or  IFQ  sablefish 
sufficient  unused  IFQ  for  the 
beginning  a  fishing  trip 
harvest  halibut  or 

fixed  gear  in  any  amount 
he  amount  indicated  under 
current  IFQ  permit.  Any 


IFQ  halibut  or  IFQ  sablefish  harvested 
or  landed  in  excess  of  a  specified  IFQ 
will  be  considered  an  "IFQ  overage." 
The  Regional  Director  will  deduct  an 
amount  equal  to  the  overage  from  the 
IFQ  allocated  in  the  year  following  the 
determination  of  the  overage.  An 
overage  deduction  will  be  specific  to 
each  IFQ  regulatory  area  for  which  an 
IFQ  is  calculated,  and  will  apply  to  any 
person  to  whom  the  affected  IFQ  is 
allocated  in  the  year  following 
determination  of  an  overage. 
Furthermore,  penalties  may  be  assessed 
pursuant  to  15  CFR  part  904  for 
exceeding  an  annual  IFQ  account. 

(1)  In  addition  to  penalties  that  may 
be  assessed  for  exceeding  an  annual  IFQ 
account,  the  portion  of  the  IFQ  species 
landed  that  exceeds  10  percent  of  the 
total  amount  of  pounds  remaining  in  a 


person's  annual  IFQ  account  prior  to  a 
landing  will  be  subject  to  forfeiture. 

(2)  An  exception  is  granted  to  the 
forfeiture  provision  in  paragraph  (b)(1) 
of  this  section,  if  the  portion  of  the 
landed  IFQ  species  that  exceeds  the 
annual  IFQ  account  is  less  than  400  lb 
(181.4  kg). 

(c)  Underages.  Underages  of  up  to  10 
percent  of  a  person's  total  annual  IFQ 
account  for  a  current  fishing  year  will  be 
added  to  that  person's  annual  IFQ 
account  in  the  year  following 
determination  of  the  underage.  This 
adjustment  to  the  annual  IFQ  allocation 
will  be  specific  to  each  IFQ  regulatory 
area  for  which  an  IFQ  is  calculated,  and 
will  apply  to  any  person  to  whom  the 
affected  IFQ  is  allocated  in  the  year 
following  determination  of  an  underage. 

6.  Section  676.22  is  amended  by 
adding  paragraphs  (c)(3)(i)  and  (cj(3)(ii). 


and  by  revising  paragraph  (i){3)  to  read 
as  follows: 


§676.22 
IFQ. 


Limitations  on  the  use  ot  OS  and 


(c)  *  •  • 

(3)«  *  * 

(i)  The  amount  of  sablefish  to  be 
reported  to  NMFS  for  debit  from  an  IFQ 
account  will  be  the  round-weight 
equivalent  determined  by  dividing  the 
initial  accurate  scale  weight  of  the 
sablefish  product  obtained  at  time  of 
landing  by  the  standard  product 
recovery  rates  for  sablefish  in  Table  1  to 
§  672.20  of  this  chapter. 

(ii)  The  amount  of  hahbut  to  be 
reported  to  NMFS  fejr  debit  from  an  IFQ 
account  will  be  the  gutted,  head-off 
wei^t  determined  by  multiplying  the 
initial  acoirate  scale  weight  of  the 
halibut  obtained  at  the  time  of  landing 
by  the  foUovnng  conversion  factors: 


Product 
code 

Product  description 

Conver- 
sion 
factor 

01  

04 

05 

Whote  fish „ 

Gutted,  head  on  

Gutted,  head  off  

0.75 
0.90 
1.00 

(i) 


•        •        • 


(3)  Catcher  vessel  IFQ  may  be  used  on 
a  freezer  vessel,  provided  that  the  length 
of  the  freezer  vessel  using  the  catcher 
vessel  IFQ  is  consistent  with  the  vessel 
category  of  the  catcher  vessel  IFQ,  as 
specified  at  §676.20(a)(2)(ii}  through 
(iv),  and  no  frozen  or  otherwise 
processed  fish  products  are  onboard  at 
any  time  during  a  fishing  trip  on  which 
catcher  vessel  IFQ  is  being  used.  A 
vessel  using  catcher  vessel  IFQ  may  not 
land  any  IFQ  species  as  frozen  or 
otherwise  processed  product.  Processing 
of  fish  on  the  same  vessel  that  harvested 
those  fish  using  catcher  vessel  IFQ  is 
prohibited. 
•        *        •        •        • 

7.  Section  676.23  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  676.23    IFQ  fishing  season. 

***** 

(b)  Directed  fishing  for  sablefish  using 
fixed  gear  in  any  IFQ  regulatory  area 
may  be  conducted  in  any  fishing  year 
during  the  period  specified  by  the 
Regional  Director  through  notification 
published  in  the  Federal  Register.  The 
Regional  Director  will  take  into  account 
the  opening  date  of  the  Pacific  halibut 
season  when  determining  the  opening 
date  for  sablefish  for  the  purposes  of 
reducing  bycatch  and  regulatory 


discards  between  the  two  fisheries. 
Catches  of  sablefish  by  fixed  gear  during 
other  periods  may  be  retained  up  to  the 
directed  fishing  standards  specified  at 
§§  672.20(g)  and  675.20(h)  of  this 
chapter  if  an  individual  is  onboard 
when  the  catch  is  made  who  has  a  valid 
IFQ  Ccird  and  unused  IFQ  in  the  account 
on  which  the  card  was  issued.  Catches 
of  sablefish  in  excess  of  the  directed 
fishing  standards  and  catches  made 
without  IFQ  must  be  treated  in  the  same 
manner  as  prohibited  species. 

8.  Section  676.24  is  amended  by 
revising  paragraph  (j)(4)  to  read  as 
follows: 

§676.24    Western  Ateafca  ConMnunity 
Development  Quota  Program. 

•  *        •        •        • 

(j)*   *  * 

(4)  No  person  may  alter,  erase,  or 
mutilate  a  CDQ  permit,  card,  registered 
buyer  permit,  or  any  valid  and  current 
permit  or  document  issited  under  this 
part.  Any  such  permit,  card,  or 
document  that  has  been  intentionally 
altered,  erased,  or  mutilated  will  be 
invalid. 

•  •        •        •        • 

|FR  Doc.  95-797  Filed  1-11-95: 8.45  ami 
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that  are  applicable  to  the 
of  hearings  and  investigations, 
agency  decisions  and 
of  authority,  filing  of 
ajDplications  and  agency 
I  )rganization  and  functions  are 
d(  cuments  appearing  in  this 


DEPARTME»rr  OF  AGRICULTURE 

Forms  Undef  Review  by  Office  of 
Management  and  Budget 

January  6.  199  5. 

The  Depar  ment  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  pn  »posal  for  the  collection  of 
information  inder  the  provisions  of  the 
Paperwork  R  sduction  Act  (44  U.S.C. 
Chapter  35  s  nee  the  last  list  was 
published.  T  lis  list  is  grouped  into  new 
proposals,  re  i^isions,  extension,  or 
reinstatemer  ts.  Each  entry  contains  the 
following  in  ormation: 

(1)  Agencji  proposing  the  information 
collection;  (2 )  Title  the  information 
collection;  (2  ]  Form  number(s),  if 
applicable;  (■  i)  Who  will  be  required  or 
asked  to  rep(  rt;  (5)  An  estimate  of  the 
number  of  re  sponses;  (6)  An  estimate  of 
the  total  nun  ber  of  hours  needed  to 
provide  the  information;  (7)  Name  and 
telephone  ni  mber  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  shoul  1  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  dbcuments  may  be  obtained 
from:  Depart  nent  Clearance  Officer, 
USDA.  OIR\  ,  Room  404-VV  Admin. 
Bldg.,  Washifigton,  D.C.  20250  (202) 
690-2118. 


Revision 

•  Rural  EcoHom 


Developm 
Compliance 

Cooperati 
Business  or 


ic  &  Community 
nt      - 

Review  (Farmer 
^es) 


responses 
Jack  Holston 


(ther  for-profit;  30 
19  hours 
(202) 720-9736 


Extension 

•  Rural  Ecodomic  &  Community 
Developm  tnt 


7  CFR  1951-F.  Analyzing  Credit  Needs 
and  Graduation  of  Borrowers 

Individuals  or  households;  Business  or 
other  for-profit;  Not-for-profit 
institutions;  Farms;  State,  Local  or 
Tribal  Government;  274,620 
responses;  123.573  hours 

Jack  Holston  (202)  720-9736 

•  Rural  Economic  &  Community 
Development 

7  CFR  1965-A.  Servicing  of  Real  Estate 
Security  For  Farmer,  Program  Loans 
and  Certain  Note-Only  Cases 

FmHA  440-2.  9.  26;  443-16;  465-1,  5; 
1965-11,13.15 

Individuals  or  households;  Business  or 
other  for-profit;  Farms;  29,516 
responses;  18,971  hours 

Jack  Holston  (202)  720-9736st 

New  Collection 

•  Animal  and  Plant  Health  Inspection 
Service 

Animal  Welfare — Part  3,  Subpart  E 

(Marine  Mammals) 
APHIS  7002 
Business  or  other  for-profit;  Non-profit 

institutions;  Small  businesses  or 

organizations;  39,641  responses;  7,003 

hours 
Dr.  Richard  Crawford  (301)  436-7833 
Donald  E.  Hulcher, 

Deputy  Departmental  Clearance  Officer. 
[FR  Doc.  95-726  Filed  1-11-95;  8:45  am] 
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Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  95-001-1] 

Receipt  of  Permit  Applications  for 
Release  Into  the  Environment  of 
Genetically  Engineered  Organisms 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  three  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment  are 
being  reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
applications  have  been  submitted  in 
accordance  with  7  CFR  part  340,  which 
regulates  the  introduction  of  certain 


genetically  engineered  organisms  and 
products. 

ADDRESSES:  Copies  of  the  applications 
referenced  in  this  notice,  with  any 
confidential  business  information 
deleted,  are  available  for  public 
inspection  in  room  1141,  South 
Building,  U.S.  Department  of 
Agriculture,  14  Street  and  Independence 
Avenue  SW.,  Washington,  DC.  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  e.xcept  holidays.  Persons 
wishing  to  inspect  an  application  are 
requested  call  ahead  on  (202)  690-2817 
to  facilitate  entry  into  the  reading  room. 
You  may  obtain  copies  of  the 
documents  by  writing  to  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Arnold  Foudin,  Deputy  Director, 
Biotechnology  Permits,  BBEP,  APHIS, 
USDA.  P.O.  Drawer  810,  Riverdale,  MD 
20783.  The  telephone  number  for  the 
agency  contact  will  change  when  agency 
offices  in  Hyattsville,  MD.  move  to 
Riverdale.  MD,  during  February. 
Telephone:  (301)  436-7612 
(Hyattsville);  (301)  734-7612 
(Riverdale). 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  is  Reason  to 
Believe  Are  Plant  Pets,"  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  into  the  United  States 
certain  genetically  engineered 
organisms  and  products  that  are 
considered  "regulated  articles."  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  limited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment: 
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Application  No. 

Applicant 

Date  re- 
ceived 

Organisms 

Field  Test  location 

94-342-01   

Monsanto  Company  .. 

12/12/94 

Potato  plants  genetically  engineered  to  ex- 
press a  gene  from  Bacillus  thuringiensis 
sutep.  tenebrionis  for  resistance  to  Cot- 
orado  potato  beetle,  and  to  express  a 
gene  from  potato  leaf  roll  virus  (PLRV) 
for  resistance  to  PLRV. 

Colorado,  Idaho,  Maine, 
Montana,  North  Dakota. 
Oregon,  Washington, 
Wisconsin. 

94-347-01,  renewal  of  per- 

AgrEvo  

12/13/94 

Sugar  beet  plants  genetically  engineered 

California,  Colorado,  Idaho, 

mit  93-090-01 ,  issued  on 

to  express  tolerance  to  the  hertjtcide 

Michigan,  Minnesota,  Ne- 

06/14/93. 

glufosinate. 

braska,  North  Dakota,  Or- 

94-348-01     

Upjohn  Company 

12/14/94 

Watermelon  plants  geneticalty  engineered 
to  express  resistance  to  w^atemnelon 
mosaic  virus  2  and  zucchini  yellow  mo- 
saic virus. 

egon. 
Georgia. 

Done  in  Washington,  DC,  this  6th  day  of  January  1995. 
Lonnie  J.  King, 

Acting  Administrator.  Animal  and  Plant  Health  Inspection  Service. 
(PR  Doc.  95-809  Filed  1-11-95;  8:45  amj 

BILLING  CODE  3410-M-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
investigation;  Opportunity  To  Request 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Opportimity  to 
Request  Administrative  Review  of 


Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation. 

BACKGROUND.  Each  year  during  the 
anniversary  month  of  the  publication  of 
an  antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930.  as  amended,  may  request, 
in  accordance  with  section  353.22  or 
355.22  of  the  Department  of  Commerce 


(the  Department)  Regulations  (19  CFR 
353.22/355.22  (1993)),  that  the 
Department  conduct  an  administrative 
review  of  that  antidumping  or 
counter\ailing  duty  order,  finding,  or 
suspended  investigation. 

OPPORTUNffY  TO  REQUEST  A  REVIEW.  Not 
later  than  January  31, 1995.  interested 
parties  may  request  administrative 
review  of  the  following  orders,  findings, 
or  suspended  investigations,  with 
anniversary  dates  in  January  for  the 
following  periods: 


Antidumping  duty  proceedings: 

Brazil:  Brass  Sheet  &  Strip  (A-351-603) 

Brazil:  Certain  Stainless  Steel  Wire  Rods  (A-351-819) 

Canada:  Brass  Sheet  &  Strip  (A-1 22-601)  

Canada:  Color  Picture  Tdbes  (A-1 22-605) 

France:  Anhydrous  Sodium  Metasilicate  (A-427-098) 

France:  Certain  Stainless  Steel  Wire  Rods  (A^27-8l  1  

Japan:  Color  Picture  Tut>es  (A-58&-609) 

Singapore:  Color  Picture  Idbes  (A-559-601)  

Spain:  Potassium  Permanganate  (A-469-007) 

South  Africa:  Low-Fuming  Brazing  Copper  Wire  and  Rod  (A-791-502)  .. 

Taiwan:  Certain  Stainless  Steel  Cooking  Ware  (A-583-603)  

The  People's  Republic  of  China:  Potassium  Permanganate  (A-570-001) 

The  Republic  of  Korea:  Brass  Sheet  &  Strip  (A-580-603)  .'. 

The  P-^rxiblic  of  Korea:  Color  Picture  Tut)es  (A-580-605)  

The  Republic  of  Korea:  Stainless  Steel  Cooking  Ware  (A-580-601)  

Suspension  agreements: 

Canada:  Postassium  Chloride  (A-122-701) 

Colombia:  Miniature  Carnations  (C-301-601) , 

Colombia:  Roses  and  Other  Fresh  Cut  Flowers  (C-301-003) 

Costa  Rica:  Fresh  Cut  Flowers  (C-223-601) 

Hungary:  Truck  Trailer  Axle  and  Brake  Assemt)lies  (A-437-001)  

Countervailing  duty  proceedings: 

Argentina:  Non-Rut)ber  Footwear  (C-357-052) 

Brazil:  Brass  Sheet  &  Strip  (C-357-604)  

Equador:  Fresh  Cut  Ftowers  (C-331-601) 

The  Republic  of  Korea:  Stainless  Steel  Cookware  (C-580-602) 

Spain:  Stainless  Steel  Wire  Rod  (C-^69-004) 

Taiwan:  Stainless  Steel  Cookware  (C-583-604)  

Thailand:  Butt-WekJ  Pipe  Fittings  (C-549-804) 


Penod 


01/01/94-12/31/94 
08/05,'93-12'31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
08/05/93-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
01.'01/94-12'31/94 
0l/01/94-12-'31/94 
01/01, '94- 12/31/94 
Ol/01/94-l2'3l/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
01/0 1/94- 12/31 -"94 

01/01,'94-12/31,'94 
01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-l2/3l,'94 

01/0l/94--!2'3l,'94 
01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
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In  accordance  with  §§ 353.22(a)  and 
355.22(a)  of  he  regulations,  an 
interested  pc  rty  as  defined  by  §  353. 2(k) 
may  request  in  writing  that  the 
Secretciry  conduct  an  administrative 
review.  For  i  ntidumping  reviews,  the 
interested  p^  rty  must  specify  for  which 
individual  p  x)ducers  or  resellers 
covered  by  a  [i  antidumping  finding  or 
order  it  is  rei  [nesting  a  review,  and  the 
requesting  p  irty  must  state  why  it 
desires  the  S  ecretary  to  review  those 
particular  pi  aducers  or  resellers.  If  the 
interested  pt  rty  intends  for  the 
Secretary  to  ■eview  sales  of  merchandise 
by  a  reseller  or  a  producer  if  that 
producer  als )  resells  merchandise  from 
other  supplii  ts)  which  were  produced 
in  more  than  one  country  of  origin,  and 
each  countT)  of  origin  is  subject  to  a 
separate  ordi  ir.  then  the  interested  party 
must  state  sf  ecifically  which  reseller(s) 
and  which  c  )untries  or  origin  for  each 
reseller  the  r  jquest  is  intended  to  cover. 

Seven  cop  es  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Adm  nistration.  International 
Trade  Admij  listration.  Room  B-99.  U.S. 
Department  )f  Commerce.  Washington. 
D.C.  20230.  ■  'he  Department  also  asks 
parties  to  sei  ve  a  copy  of  their  requests 
to  the  Office  of  Antidumping 
Compliance,  Attention:  John  Kugelman, 
in  room  3061  i  of  the  main  Commerce 
Building.  Further,  in  accordance  with 
§  353.31(g)  a  r  355.31(g)  of  the 
regulations,  i  copy  of  each  request  must 
be  served  on  every  party  on  the 
Department'  >  service  list. 

The  Depaitment  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumding  (Countervailing)  Duty 
Administrative  Review."  for  request 
received  by  January  31,  1995.  If  the 
Department  ax>es  not  receive,  by  Januar)- 
31,  1995,  a  request  for  review  of  entries 
covered  by  ab  order  or  finding  listed  in 
this  notice  and  for  the  period  identified 
above,  the  Department  will  instruct  the 
Customer  Service  to  assess  antidumping 
or  countervailing  duties  on  those  entries 
at  a  rate  equii  to  the  cash  deposit  of  (or 
bond  for]  estimated  antidumping  or 
countervailing  duties  required  on  those 
entries  at  th«  time  of  entr>'.  or 
withdrawal  \  rom  warehouse,  for 
consumptioi  i  and  to  continue  to  collect 
the  cash  deposit  previously  ordered. 

This  notic » is  not  required  by  statute, 
but  is  publis  led  as  a  service  to  the 
intemationa  trading  community. 

Dated:  Jacuiry  6.  1995. 
Jaeepfa  A.  Spcfriai, 

Deputy  Assist  int  Secretary  for  Compliance. 
\FR  Doc  95-833  Filed  1-11-95;  8:45  am] 
BU.UNO  CODE  )  lO-OS-M 


JMI 


North  American  Free-Trade  Agreement 
(NAFTA),  Article  1904  Binational  Panel 
Reviews;  Request  for  Panel  Review 

AGENCY:  N.^FTA  Secretariat.  United 

States  Section,  International  Trade 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  first  request  for  panel 

review. . 

SUMMARY:  On  January  4.  1995  Molson 
Breweries  (Western  Division).  Labatt 
Breweries  of  British  Columbia.  Pacific 
Western  Brewing  Company  (a  Division 
of  Pacific  Pinnacle  Investments  Ltd.) 
and  the  Brewers  Association  of  Canada 
filed  a  First  Request  for  Panel  Review 
with  the  Canadian  Section  of  the 
NAFTA  Secretariat  pursuant  to  Article 
1904  of  the  North  American  Free  Trade 
Agreement.  Panel  review  was  requested 
of  the  rescission  of  the  injury 
determination  made  by  the  Canadian 
International  Trade  Tribunal  of  Certain 
Malt  Beverages  from  the  United  States 
of  America.  This  determination  was 
published  in  the  Canada  Gazette  on 
December  10,  1994.  vol.  128,  no.  50,  p. 
4636.  The  NAFTA  Secretariat  has 
assigned  Case  Number  CDA-95-1904- 
01  to  this  request. 

FOR  FURTHER  INFORMATION  CONTACT: 
lames  R.  Holbein,  United  States 
Secretary.  NAFTA  Secretariat.  Suite 
2061, 14th  and  Constitution  Avenue. 
Washington.  D.C.  20230,  (202)  482- 
5438. 

SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cas€«  involving  imports  from  a  NAFTA 
countr>'  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervaiiing  duty  law  of  die  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1. 

1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Me.xico  estabUshed 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23. 1994 
(59  FR  8686). 

A  first  Request  for  Panel  Review  was 
filed  with  the  U.S.  Section  of  the 
NAFTA  Secretariat,  pursuant  to  Article 
1 904  of  the  Agreement,  on  January  4. 

1995,  requesting  panel  review  of  the 


rescission  of  the  injury  determination 
described  above. 
The  Rules  provide  that: 

(a)  A  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  February  3,  1995); 

(b)  A  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is 
February  20,  1995);  and 

(c)  The  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law. 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
sut>stantive  defenses  raised  in  the  panel 
review. 

Djrted;  Ianuar>'  6. 1995. 
lames  R.  Holbein, 

United  States  SecnMary.  NAFTA  Secretariat. 
jFR  Doc.  95-835  Fil«d  1-11-95:  8:45  Htnl 

BILUNQ  CODE  3S10-OT-M 


North  American  Free-Trade  Agreement 
(NAFTA),  Article  1904  Binational  Panel 
Reviews;  Request  for  Panel  Review 

AGENCY:  NAFTA  Secretariat.  Unitmi 

States  Section.  International  Trade 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  first  request  for  panel 

review. 

SUMMARY:  On  December  9,  1994 
Muehlstein  International,  Ltd.  filed  a 
First  Request  for  Panel  Review  with  the 
Mexican  Section  of  the  NAFTA 
Secretariat  pursuant  to  Article  1904  of 
the  North  American  Free  Trade 
Agreement.  Panel  review  was  requested 
of  final  antidumping  determination 
made  by  the  Secretaria  de  Comercio  y 
Fomento  Industrial  de  Mexico 
respecting  Polystyrene  and  Impact 
Crystal  frx)m  the  Federal  Republic  of 
Germany  and  the  United  States  of 
America.  This  determination  was 
published  in  the  Diario  Oficial  on 
November  11.  1994.  The  NAFTA 
Secretariat  has  assigned  Case  Numlier 
MEX-94-1904-03  to  this  request 
FOR  FURTHER1NFORMATION  CONTACT: 
James  R.  Holbein.  United  States 
Secretary.  NAFTA  Secretariat.  Suite 


2061, 14th  and  Constitution  Avenue. 
Washington,  D.C.  20230,  (202)  482- 
5438. 

SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1 , 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23,  1994 
(59  FR  8686). 

A  first  Request  for  Panel  Review  was 
filed  with  the  U.S.  Section  of  the 
NAFTA  Secretariat,  pursuant  to  Article 
1904  of  the  Agreement,  on  December  9, 
1994,  requesting  panel  review  of  the 
final  antidumping  determination 
described  above. 

The  Rules  provide  that: 

(a)  A  Party  or  interested  party  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  January  9, 1995); 

(b)  A  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  fifing  a  Notice  of  Appearance  is 
January  23, 1995);  and 

(c)  The  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law, 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review. 

Dated:  January  6, 1995. 
fames  R.  Holbein, 

United  States  Secretary  NAFTA  Secretariat. 
[FR  Doc.  95-834  Filed  1-11-95;  8:45  am) 
BILUNG  COD€  3510-GT-M 


Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Philadelphia,  PA 

AGENCY:  Minority  Business 
Development  Agency. 
action:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  to  operate  its  Philadelphia 
Minority  Business  Development  Center 
(MBDC). 

The  purpose  of  the  MBDC  Program  is 
to  provide  business  development 
services  to  the  minority  business 
community  to  help  establish  and 
maintain  viable  minority  businesses.  To 
this  end,  MBDA  funds  organizations  to 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  to  offer 
a  full  range  of  client  services  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business.  The  MBDC  will 
provide  service  in  the  Philadelphia, 
Pennsylvania  Metropolitan  Area.  The 
award  number  of  the  MBDC  will  be  03- 
10-95007-01. 

DATES:  The  closing  date  for  applications 
is  February  15, 1995.  Applications  must 
be  received  in  the  MBDA  Headquarters' 
Field  Coordination  Division  on  or  before 
February  15.  1995. 
ADDRESSES:  U.S.  Department  of 
Commerce.  Minority  Business 
Development  Agency.  Office  of 
Operations  and  Regional  Management. 
Field  Coordination  Division,  14th  and 
Constitution  Avenue,  NW.,  Room  5075, 
Washington,  D.C.  20230.  (202)  482- 
6022. 

FOR  FURTHER  INFORMATION,  CONTACT: 
William  Fuller,  Acting  Regional  Director 
at  (212) 264-3262. 
SUPPLEMENTARY  INFORMATION: 
Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (13  months) 
from  May  1, 1995  to  May  31, 1996,  is 
estimated  at  $388,898.  The  total  Federal 
amount  is  $330,563  and  is  composed  of 
$322,500  plus  the  Audit  Fee  amount  of 
$8,063.  The  application  must  include  a 
minimum  cost  share  of  15%,  $58,335  in 
non-federal  (cost-sharing)  contributions 
for  a  total  project  cost  of  $388,898.  Cost- 
sharing  contributions  may  be  in  the 
form  of  cash,  cfient  fees,  third  party  in- 
kind  contributions,  non-cash  applicant 
contributions  or  combinations  thereof. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 


For  those  applicants  who  are  not 
incumbent  organizations  or  who  are 
incimibents  that  have  experienced 
closure  due  to  a  break  in  service,  a  30- 
day  start-up  period  will  be  added  to 
their  first  budget  period,  making  it  a  13- 
month  award.  Competition  is  open  to 
individuals,  non-profit  and  for-profit 
organizations,  state  and  local 
governments,  American  Indian  tribes 
and  educational  institutions. 

Applications  will  be  evaluated  on  the 
following  criteria:  The  knowledge, 
background  and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and,  specifically,  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (25  points);  and  the  firms 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  he  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award.  Periodic 
reviews  culminating  in  year-to-date 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding 
will  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBDCs 
performance,  the  availability  of  funds 
and  Agencv  priorities. 

The  MBDC  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  To  assist  in  this  effort,  the 
MBDC  may  charge  client  fees  for 
services  rendered.  Fees  may  range  from 
$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client's  business. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372,  "Intergoverrunental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 
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recipients.  In  event  that  a  CPA  finn 
wins  the  con;  petition,  the  funds 
allocated  for  ludits  are  not  applicable. 
Questions  cc  icerning  the  preceding 
information  ( an  be  answered  by  the 
contact  perse  n  indicated  above,  and 
copies  of  apF  lication  kits  and  applicable 
regulations  c  m  be  obtained  at  the  above 
address.  The  collection  of  information 
requirements  for  this  project  have  been 
approved  by  ie  Office  of  Management 
and  Budget  ('  )MB)  and  assigned  OMB 
conu-ol  numl  er  0640-0006. 

Awards  ur  ier  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departm  mtal  regulations,  policies, 
and  procedui  es  applicable  to  Federal 
financial  assi  stance  awards. 

Pre-Award  Costs — Applicants  are 
hereby  notifi  (d  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  ;  t  their  own  risk  of  not 
being  reimbu  rsed  by  the  Government. 
Notwilhstan<  ing  any  verbal  assurance 
that  an  applii  :ant  may  have  received, 
there  is  no  ol  ligation  on  the  part  of  the 
Department  (  f  Commerce  to  cover  pre- 
award  costs. 

Outsiandii  g  Account  Receivable — No 
award  of  Fed  2ral  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  F  sderal  debt  until  either  the 
delinquent  ai  :count  is  paid  in  full, 
repayment  sc  hedule  is  established  and 
at  least  one  p  ayment  is  received,  or 
other  arrange  ments  satisfactory  to  the 
Department  ( if  Commerce  are  made. 

Name  Che  :k  Policy— AM  non-profit 
and  for-profi  applicants  are  subject  to  a 
name  check  leview  process.  Name 
checks  are  in  tended  to  reveal  if  any  key 
individuals  a  ssociated  with  the 
applicant  ha'  ^e  been  convicted  of  or  are 
presently  fac  ng  criminal  charges  such 
as  fraud,  the  [,  perjury  or  other  matters 
which  signif  cantly  reflect  on  the 
applicant's  management  honesty  or 
financial  intt  grity. 

Award  Tet  nination — The 
Departmenta  Grants  Officer  may 
terminate  an  '  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  t  le  date  of  completion 
whenever  it  s  determined  that  the 
award  recipi  (nt  has  failed  to  comply 
with  the  con^  iitions  of  the  grant/ 
cooperative  i  greement.  Examples  of 
some  of  the  ( onditions  which  can  cause 
termination  i  ire  failure  to  meet  cost- 
sharing  requ  rements;  unsatisfactory 
performance  of  the  MBDC  work 
requirement! ;  and  reporting  inaccurate 
or  inflated  c.  aims  of  cUent  assistance. 
Such  Lnaccu:  ate  or  inflated  claims  may 
be  deemed  ii  legal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  applic  lUon  for  Federal  financial 
assistance  is  grounds  for  denial  or 
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termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment. 
Suspension  and  Odier  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Fart  26,  Section 
105)  are  subject  to  15  CFR  Fart  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  Part  26.  Subpart 
F,  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  Part  28,  Section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  appUcations/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobb>ang 
Activities."  as  required  under  15  CFR 
Part  28,  App^dix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CI>-512, 
"Certifications  Regarding  Debarment. 
Suspension,  IneUgibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL.  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

Buy  American-made  Equipment  or 
Products — Applicants  are  hereby 
notified  that  they  are  encouraged,  to  the 


extent  feasible,  to  purchase  American- 
made  equipment  and  products  with 
funding  provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Pubhc  Law  103-121.  Sections  606  (a) 
&p.d  (b). 

11.800    Mlnoiily  Business  DuveloiJinent 

Centfcjr 
(Catalog  of  Federal  Domestic  Assistance) 

D.-.tpJ.  Januar>' 5. 1995. 
Donald  L.  Powers. 

Federal  Rtfiisttr  Liaison  Offii  :«r.  Minority 
Business  Development  Agency. 
|FR  Doc:.  95-379  Filed  1-11-95:  8:45  am) 
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Business  Development  Center 
Applications:  Mayaquez,  PR 

agency:  Minority  Businerss 
Development  Agency.  Commerce. 

action:  Noticp. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512.  the 
Minority  Business  Development  Agency 
(MBDA).is  soliciting  competitive 
applications  to  operate  its  Mayaquez 
Minority  Business  Development  Center 
(MBDC). 

The  purpose  of  the  MBDC  Program  is 
to  provide  business  development 
services  to  the  minority  business 
community  to  help  establish  and 
maintain  viable  minority  businesses.  To 
this  end.  MBDA  funds  organizations  to 
identify  and  coordinate  public  and 
private  sector  resoiuces  on  behalf  of 
minority  individuals  and  firms;  to  offer 
a  full  range  of  client  services  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business.  The  MBDC  will 
provide  service  in  the  Mayaqutiz.  Puerto 
Rico  MetropoUtan  Area.  The  au  ard 
number  of  the  MBDC  will  be  02-10- 
95006-01. 

DATES:  The  closing  date  for  applications 
is  February  15. 1995.  Applications  must 
be  received  in  the  MBDA  Headquarters' 
Field  Coordination  Division  on  or  before 
February  15, 1995.  A  pre-application 
conference  will  be  held  on  February  1. 
1995.  at  9:00  a.m..  at  the  Atlanta 
Regional  Office.  401  W.  Peachtree 
Street,  N.W..  Suite  1715,  Atlanta. 
Georgia  30308-3516,  (404)  730-3300. 

ADDRESSES:  U.S.  Department  of 
Commerce.  Minority  Business 
Development  Agency,  Office  of 
Operations  and  Regional  Management, 
Field  Coordination  Division,  14th  and 
Constitution  Avenue.  N.W..  Room  5075. 
Washington.  D.C.  20230.  (202)  482- 
6022. 


FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Henderson,  Regional  Director  at 
(404)  730-3300. 

SUPPLEMENTARY  INFORMATION: 
Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (13  months) 
from  May  1. 1995  to  May  31. 1996.  is 
estimated  at  $198,971.  The  total  Federal 
amount  is  $169,125  and  is  composed  of 
$165,000  plus  the  Audit  Fee  amount  of 
$4,125.  The  epplication  must  include  a 
minimum  cost  share  of  15%,  $29,846  in 
non-federal  (cost-sharing)  contributions 
for  a  total  project  cost  of  $198,971.  Cost- 
sharing  contributions  may  be  in  the 
form  of  cash,  chent  fees,  third  party  in- 
kind  contributions,  non-cash  applicant 
contributions  or  combinations  thereof. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
For  those  applicants  who  are  not 
incumbent  organizations  or  who  are 
incumbents  that  have  exp<irienced 
closure  due  to  a  break  in  service,  a  30- 
day  start-up  period  will  be  added  to 
their  first  budget  period,  making  it  a  13- 
month  award.  Competition  is  open  to 
individuals,  non-profit  and  for-profit 
organizations,  state  and  local 
governments.  American  Indian  tribes 
and  educational  institutions. 

Applications  will  be  evaluated  on  the 
following  criteria:  The  knowledge, 
backgroimd  and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and.  sjjecifically.  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (25  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award.  Periodic 


reviews  culminating  in  year-to-date 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding 
will  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBDC's 
performance,  the  availability  of  funds 
and  Agency  priorities. 

MBDC  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  in  this  effort,  the  MBDC  may 
charge  client  fees  for  services  rendered. 
Fees  may  range  from  $10  to  $60  per 
hour  based  on  the  gross  receipts  of  the 
client's  business. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 
recipients.  In  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable. 
Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  The  collection  of  information 
requirements  for  this  project  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  assigned  OMB 
control  number  0640-0006. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Pre-Award  Costs — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  costs. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  pajTnent  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy— AH  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 


applicant's  management  honesty  or 
financial  integrity. 

Award  Termination — The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements:  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inacciu^ate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punif.hable  by 
law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CD-511. 
"Certifications  Regarding  Debarment. 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26.  Section 
105)  are  subject  to  15  CFR  Part  26. 
"Nonprocurement  E)ebarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26.  Section  605) 
are  subject  to  15  CFR  Part  26.  Subpart 
F,  "Govemmentwide  Requirerr^nts  for 
Drug-Free  Workplace  (Grants)"  i,rid  the 
related  section  of  the  certification  form 
prescribed  above  appUes. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  Part  28.  SecUon  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352.  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  appIicationsA)ids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000.  and 
loans  and  loan  guarantees  for  more  than 
$150,000  or  the  single  family  maximum 
mortgage  hmit  for  affected  programs, 
whichever  is  greater. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL.  "Disclosure  of  Lobbying 
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as  required  under  15  CFR 
Appendix  B. 

~      Certifications — Recipients 
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Business  bevelopment  Center 
Applications:  Salt  Lake  City,  UT 

agency:  V  inority  Business 
Developm  mt  Agency.  Commerce. 
ACTION:  Nctice. 
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purpose  of  the  MBDC  Program  is 
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dividuals  and  firms;  to  offer 
of  client  ser\'ices  to  minority 
entrepren*urs;  and  to  serve  as  a  conduit 
of  informs  tion  and  assistance  regarding 
minority  qusiness.  The  MBDC  will 
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provide  service  in  the  Salt  Lake  City. 
Utah  Metropolitan  Area.  The  award 
number  of  the  MBDC  will  be  08-10- 
95005-01. 

DATES:  The  closing  date  for  applications 
is  February  15. 1995.  Applications  must 
be  received  in  the  MBDA  Headquarters' 
Field  Coordination  Division  on  or  before 
February  15. 1995.  A  pre-application 
conference  vdll  be  held  on  January  26, 
1995.  at  10:00  a.m..  at  the  Dallas 
Regional  Office.  1100  Commerce  Street. 
Room  7B23.  Dallas,  Texas  75242. 
ADDRESSES:  U.S.  Department  of 
Commerce.  Minority  Business 
Development  Agency.  Office  of 
Operations  and  Regional  Management, 
Field  Coordination  Division.  14th  and 
Constitution  Avenue.  NW..  Room  5075. 
Washington,  DC  20230,  (202)  482-6022. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Demelrice  Jenkins  at  (214)  767-8001. 
SUPPLEMENTARY  INFORMATION: 
Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (13  months) 
ft-om  May  1,  1995  to  May  31, 1996,  is 
estimated  at  $198,971.  The  total  Federal 
amount  is  $169,125  and  is  composed  of 
$165,000  plus  the  Audit  Fee  amount  of 
$4,125.  The  application  must  include  a 
minimum  cost  share  of  15%,  $29,846  in 
non-federal  (cost-sharing)  contributions 
for  a  total  project  cost  of  $198,971.  Cost- 
sharing  contributions  may  be  in  the 
form  of  cash,  client  fees,  third  party  in- 
kind  contributions,  non-cash  applicant 
contributions  or  combinations  thereof. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
For  those  applicants  who  are  not 
incumbent  organizations  or  who  are 
incumbents  that  have  experienced 
closure  due  to  a  break  in  service,  a  30- 
day  start-up  period  will  be  added  to 
their  first  budget  period,  making  it  a  13- 
month  award.  Competition  is  open  to 
individuals,  non-profit  and  for-profit 
organizations,  state  and  local 
governments,  American  Indian  tribes 
and  educational  institutions. 

Applications  will  be  evaluated  on  the 
following  criteria:  The  knowledge, 
background  and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and,  specifically,  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firms  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (25  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 


assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award.  Periodic 
reviews  culminating  in  year-to-date 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding 
will  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBDC's 
performance,  the  availability  of  funds 
and  Agencv  priorities. 

The  MBDC  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  To  assist  in  this  effort,  the 
MBDC  may  charge  client  fees  for 
services  rendered.  Fees  may  range  from 
$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client's  business. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 
recipients.  In  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable. 
Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  The  collection  of  information 
requirements  for  this  project  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  assigned  0MB 
control  number  0640-0006. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Pre-Award  Costs — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  costs. 


Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payinent  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy — All  non-profit 
and  for-profit  applicant.s  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity. 

Award  Termination — The 
Departmental  Grants  Officer  may 
tcnninate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
shnring  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  fur  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications — All 
primarj'  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment. 
.Su.tpension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
K(!quircments  and  Lobbying." 

Nonprocurement  Debiarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26.  Section 
105)  are  subject  to  15  CFR  Part  26. 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26.  Section  605) 
are  subject  to  15  CFR  Part  26.  Subpart 
F.  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persons  (as  defined  at 
1 3  CFR  Part  28.  Section  105)  are  subject 


to  the  lobbying  provisions  of  31  U.S.C. 
1352.  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  SlOO.OtiO.  and 
loans  and  loan  guarantees  for  more  than 
$150,000  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater. 

Anti-Lobbymg  Disclosures — Any 
applicant  that  has  paid  or  will  pay  fur 
lobbying  using  any  funds  must  submit 
an  SF-LLL.  "Disclosure  of  Lobbying 
Activities."  as  required  under  15  CFR 
Part  28,  Appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applications/bidders  for 
subgrants.  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment. 
Suspension,  IneligibiUty  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipi«nt  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

Buy  American-made  Equipment  or 
Products — Applicants  are  hereby 
notified  that  they  are  encouraged,  to  the 
extent  feasible,  to  purchase  American- 
made  equipment  and  products  with 
funding  provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121.  Sections  606  (a) 
and  (b). 

11.8IK)    Minority  Business  Development 

Center 
(C^tulo^  of  Federal  Domestic  Assistance) 

Dated:  Ijtr.iian,- 5.  1995. 
Uunald  L.  I'uHen. 

Fcrleml  Begisltfr  Liaison  Officer.  Minority 
liufiiness  Development  Agency. 
jFR  Doc.  95-740  Filed  1-11-95:  8:45  am| 
BtLLMO  CODE  K10-21-P 


Native  American  Business  Consultant 
Applications:  Nationwide 

AGENCY:  Minority  Business 
Development  Agency.  Commerce. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 


(MBDA)  is  soliciting  competitive 
applications  to  operate  its  Native 
American  Business  Consultant  (NABC) 
Program. 

The  purpose  of  the  NABC  is  to 
provide  specialized  consultant  services 
to  Native  American  Business 
Development  Centers  (NABDC)  in  areas 
beyond  an  NABDCs capacity  and/or 
capability,  and  provide  direct  business 
development  services  to  clients  outside 
of  the  geographic  service  area  of  the 
NABDC  and  any  other  MBDA  client 
ser\'ice  center.  'The  recipient  will 
provide  service  nationwide.  The  award 
number  of  the  NABC  will  be  98-10- 
95007-01. 

DATES:  The  closing  date  for  applications 
is  Febmary  15. 1995.  Appfications  must 
be  received  on  or  before  Ftfbruary  15. 
1995.  Anticipated  processing  time  of 
this  award  is  120  days  A  pre-award 
conference  will  be  held  on  January  24. 
1995,  at  9:00  a.m..  at  the  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW..  Room 
5099C,  Washington.  DC  20230. 
ADDRESSES:  U.S.  Department  of 
Co.'uiiierce,  Minority  Business 
Development  Agency.  Office  of 
Operations  and  Regional  Management. 
Field  Coordination  Division.  14th  and 
Constitution  Avenue,  N^V..  Room  5075. 
Washington.  DC  20230,  (202)  482-6022. 
FOR  FURTHER  INFORMATION,  CONTACT:  Joe 
Hardy  at  (202) 482-2366. 
SUPPLEMENTARY  INFORMATION: 
Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (13  months) 
from  May  1,  1995  to  May  31,  1996,  is 
estimated  at  $205,000.  The  total  Federal 
amount  is  composed  $200,000  plus  the 
Audit  Fee  amount  of  $5,000.  The  NABC 
will  provide  service  nationwide. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Qiinpetition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments.  American 
Indian  tribes  and  educational 
institutions. 

Applications  will  be  evaluated  un  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and.  specifically, 
the  special  needs  of  Native  American 
businesses,  individuals  and 
organizations  (50  points),  the  resources 
available  to  the  firm  in  providing 
business  development  ser\ices  (10 
points):  the  firm's  approach  (techniques 
and  methodologies)  to  porfonning  the 
work  requirements  included  in  the 
application  (20  points):  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
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Recipients  and  subrecipients  are 
subject  to  ill  Federal  laws,  and  Federal 
and  Depar  tmental  regulations,  policies, 
and  procei  lures  applicable  to  Federal 
financial  assistance  awards. 

Delinqu  ?nt  Federal  Debts — No  award 
of  Federal  funds  shall  be  made  to  an 
appUcant  .vho  has  an  outstanding 
delinquen  I  Federal  debt  until  either  the 


delinquent  account  is  paid  in  full,  a 
negotiated  repavnnent  schedule  is 
established  and  at  least  one  payment  is 
received,  or  other  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made. 

Name  Check  Policy— A\\  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury -or  other  matters 
which  Significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity. 

Award  Termination — The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  cooperative 
agreement.  Examples  of  some  of  the 
conditions  which  can  cause  termination 
are  failure  to  meet  cost-sharing 
requirements;  unsatisfactory 
performance  of  the  NABC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CD-511. 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
{as  defined  at  15  CFR  Part  26.  Section 
105)  are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug-Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26.  Section  605) 
are  subject  to  15  CFR  Part  26.  Subpart 
F,  "Govemmentwride  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  Part  28,  Section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 


Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities."  as  required  under  15  CFR 
Part  28.  Appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applications/bidders  for 
subgrants.  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512. 
"Certifications  Regarding  Debarment, 
Suspension.  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form.  SF-LLL.  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

Indirect  Costs— The  total  dollar 
amount  of  the  indirect  costs  proposed  in 
an  application  under  this  program  must 
not  exceed  the  indirect  cost  rate 
negotiated  and  approved  by  a  cognizant 
Federal  agency  prior  to  the  proposed 
effective  date  of.the  award  or  100%  of 
the  total  proposed  direct  costs  dollar 
amount  in  the  application,  whichever  is 
less. 


Buy  American-Made  Equipment  or 
Products — Applicants  are  hereby 
notified  that  they  are  encouraged,  to  the 
extent  feasible,  to  purchase  American- 
made  equipment  and  products  with 
funding  provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  in  Public  Law 
103-121.  Sections  606  (a)  and  (b). 

11.801     Native  American  Program 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  January  5. 1995. 
Donald  L.  Powers, 

Federal  Begister  Liasion  Officer,  Minority 
Business  Development  Agency 
[PR  Doc.  95-741  Filed  1-11-95;  8:45  ami 
BILUMG  CODE  3610-21-P 


National  Oceanic  and  Atmospheric 
Administration 

[I.D.  122294D] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  agenda  revision. 

SUMMARY:  An  agenda  for  public 
meetings  of  the  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  and  its 
committees,  which  are  scheduled  for 
January  16-19.  1995.  was  published  in 
the  Federal  Register  on  January  4.  1995. 
(60  FR  443).  The  following  change  is 
made  to  the  agenda  for  January  18: 

8:45  a.m.  -  3:00  p.m. — receive  Public 
Testimony  on  the  Cooperative  Texas 
Shrimp  Closure,  the  Draft  Reef  Fish 
Amendment  8  and  Recreational  Red 
Snapper  Bag  Limits  (NOTE:  Testimony 
cards  must  be  turned  in  to  staff  before 
the  start  of  public  testimony); 

All  other  information  originally 
published  remains  unchanged. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Swingle,  Executive  Director, 
telephone:  (813)  228-2815. 

Dated;  Januar>-  6.  1995. 
David  S.  Crestin, 

Acting'Director.  Office  of  Fisheries 
Conservation  and  Management.  Xational 
Marine  Fisheries  Sen'ice. 

jFR  Doc.  95-730  Filed  1-11-95;  8:45  am) 
BILLING  CODE  3510-22-F 


Monterey  Bay  National  Marine 
Sanctuary  Advisory  Council;  Meetings 

AGENCY:  Sanctuaries  and  Reserves 
Division  (SRD),  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM). 
National  Ocean  Ser\'ice  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce. 

ACTION:  Monterey  Bay  National  Marine 
Sanctuary  Advisory  Council  open 
meeting. 

SUMMARY:  The  Advisory  Council  was 
established  in  December  1993  to  advise 
NOAA's  Sanctuaries  and  Reserves 
Division  regarding  the  management  of 
the  Monterey  Bay  National  Maritime 
Sanctuary. 

TIME  AND  PUVCE:  Friday.  January  20. 
1995.  from  8:30  until  5:00.  The  meeting 
will  be  held  at  the  Pacific  Grove  Natural 
History  Museum,  165  Forest  Avenue 
(intersection  of  Forest  Avenue  and 
Central  Avenue),  Pacific  Grove. 
CaHfomia. 


AGENDA:  General  issues  related  to  the 
Monterey  Bay  National  Marine 
Sanctuary  are  expected  to  be  discussed, 
including  strategic  planning,  the  ATOC 
Project  Draft  Envirorunental  Impact 
Statement,  and  shark  chumming. 
PUBLIC  PARTICIPATION:  The  meeting  will 
be  open  to  the  public.  Seats  will  be 
available  on  a  first -come,  first-served 
basis. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Kathey  at  (408)  647-4201  or 
Elizabeth  Moore  at  (301)  713-3141. 

Federal  Domestic  Assistance  Catalog  Number 
11.429,  Marine  Sanctuary  Program 
Dated:  January  9.  1995. 
VV.  Stanley  Wilson. 

Assistant  Administrator  for  Ocean  Senices 

and  Coastal  Zone  Management.    , 

IFR  Doc.  95-762  Filed  1-11-95:  8:45  am) 

BILLING  COI>E  3S1(M>»-M 


[I.D.  122794B) 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Issuance  of  Modification  3  to 
Scientific  Research  and  Enhancement 
Permit  848  (P507D). 

On  October  27. 1994.  an  application 
was  filed  by  the  Washington 
Department  of  Fish  and  Wildlife 
(WDFW)  for  a  modification  to  their 
scientific  research  and  enhancement 
Permit  848.  Permit  848  authorizes 
WDFW  to  collect  adult,  listed,  Snake 
River  spring  chinook  salmon 
(Oncorhynchus  tsbawytscba)  from  the 
Tucannon  River  for  a  captive  broodstock 
program  and  to  release  the  progeny  of 
the  listed  adult  salmon  collected  for 
broodstock. 

For  Modification  3  to  Permit  848. 
WDFW  requested  an  alteration  of  their 
annual  release  strategy  for  the  hatchery 
progeny  of  the  listed  adult  salmon 
collected  for  broodstock  as  authorized 
by  the  Endangered  Species  Act  of  1973 
(ESA)  (16  U.S.C.  1531-1543)  and  the 
NMFS  regulations  governing  listed  fish 
and  wildhfe  permits  (50  CFR  parts  217- 
222).  WDFW  proposes  to  volitionally 
release  one  third  to  one  half  of  45.000 
-  64.000  presmolts  or  smolts  from  the 
hatchery  and  to  outplant  the  remainder 
several  miles  upstream  of  the  hatchery 
into  the  upper  'Tucannon  River 
watershed  during  February  through 
April  of  each  year.  WDFW  had 
previously  been  authorized  to  scatter- 
plant  up  to  64,000  hatchery  salmon  fry 
in  or  near  October  of  each  year. 


Notice  is  hereby  given  that  on 
December  30,  1994,  as  authorized  by  the 
provisions  of  the  ESA.  NMFS  issued 
Modification  3  to  Permit  848  for  the 
above  taking,  subject  to  certain 
conditions  set  forth  therein. 

Issuance  of  this  modification,  as 
required  by  the  ESA,  was  based  on  a 
finding  that  such  modification:  (1)  Was 
applied  for  in  good  faith;  (2)  will  not 
operate  to  the  disadvantage  of  the  listed 
species  which  is  the  subject  of  the 
permit;  and  (3)  is  consistent  with  the 
purposes  and  policies  set  forth  in 
section  2  of  the  ESA.  This  modification 
was  also  issued  in  accordance  with  and 
is  subject  to  parts  217-222  of  Title  50 
CFR.  the  NMFS  regulations  governing 
listed  species  permits. 

The  application,  permit,  and 
supporting  documentation  are  available 
for  review  by  interested  persons  in  the 
following  offices,  by  appointment: 

Office  of  Protected  Resources,  NMFS, 
NOAA.  1315  East-West  Highway.  Silver 
Spring.  MD  20910-3226  (301-713- 
1401);  and 

Environmental  and  Technical 
Services  Division.  NMFS.  NO,\A.  525 
North  East  Oregon  St..  Suite  500. 
Portland.  OR  97232  (503-230-5400). 

Dated:  Januar)-  5,  1995. 
William  W.  Fox,  Jr.. 

Director,  Office  of  Protected  Resources, 

\ational  .Marine  Fisheries  Sen  ice. 

IFR  Doc  95-729  Filed  1-1 1-95:  8  4=)  ami 

BILLING  CODE  3510-22-F 


[ID.  121294A] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  .administration  (NOAA). 

Conmierce. 

ACTION:  Issuance  of  modification  to 

permit  Nos.  704  (P77#39).  684  (P77*35). 

591  (P77#26).  and  711  (P77#43:. 

SUMMARY:  Notice  is  hereby  given  tliat  on 
December  22.  1994.  the  above  permits 
issued  to  the  Southwest  Fisher;es 
Science  Center.  NMFS.  NOAA.  HO.  Box 
271.  La  Jolla.  CA  92038-0271.  were 
modified  to  e.xtend  the  expiration  dates 
through  December  31.  1995. 
ADDRESSES:  The  modifications  and 
related  documents  are  available  for 
review  upon  wTitten  request  or  by 
appointment  in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources.  NMFS.  1315  East- West 
Highway.  Room  13130.  Silver  Spring. 
MD  20910  (301/713-2289);  and 

Southwest  Region.  NMFS.  501  W. 
Ocean  Boulevard.  Suite  4200.  Long 
Beach.  CA  90802-4213  (310/980-J015). 
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SUPPLEMEN7l(kRY  INFORMATION:  The 
subject  modtfications  have  been  issued 
under  the  authority  of  the  Marine 
Mammal  Pn  Section  Act  of  1972,  as 
amended  (1 5  U.S.C.  1361  et  seq.],  the 
provisions  (f§§  216.33  (d)  and  (e)  of  the 
Regulations  Governing  the  Taking  and 
Importing  o '  Marine  Mammals  (50  CFR 
part  216),  th  e  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531  et 
seq),  and  tli  e  provisions  of  §  222.25  of 
the  regulations  governing  the  taking, 
importing.  «nd  exporting  of  endangered 
fish  and  wildUfe  (50  CFR  part  222). 

Issuance  of  this  permit,  as  required  by 
the  Endangered  Species  Act  of  1973. 
was  based  cfri  a  finding  that  such  permit: 
(1)  Was  applied  for  in  good  faith;  (2) 
will  not  ojwrate  to  the  disadvantage  of 
the  endangered  species  which  is  the 
subject  of  this  permit;  and  (3)  is 
consistent  with  the  purposes  and 
policies  set Jfbrth  in  section  2  of  the 
Endangered  Species  Act. 

Dated:  Deckmber  22. 1994. 
Williajn  W.  fox.  Jr.. 
Director.  Office  of  Protected  Resources. 
National  \tatine  Fisheries  Service. 
|FR  Doc.  95-731  Filed  1-11-^5;  8:45  aral 
WLUNO  COM 


octeto-o-F 
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National  Technical  Information  Service 
NTIS  Advtaory  Board  Meeting 

ACTION:  Noiice  of  partially  closed 
meeting. 


SUMMAAY:  f  ursuant  to  the  Federal 
Advisory  C3mmittee  Act,  5  U.S.C.  app. 
2,  notice  islhereby  given  that  the 
National  Technical  Information  Service 
Advisory  Bbard  (the  "Board")  will  meet 
on  Monday.  February  27, 1995,  from 
9:00  a.m.  tq  4:00  p.m.  and  on  Tuesday. 
February  2^.  1995,  from  9:00  a.m.  to 
4:00  p.m.  llie  session  on  February  28, 
1995  will  be  closed  to  the  Public. 

The  Boaip  was  established  under  the 
authority  01^15  U.S.C.  3704b(c),  and  was 
chartered  oh  September  15.  1989.  The 
Board  is  cornposed  of  five  members 
appointed  by  the  Secretary  of  Commerce 
who  are  en  inent  in  such  fields  as 
information  resources  management, 
information  technology,  and  library  and 
informatioi  i  services.  The  purpose  of  the 
meeting  is  o  review  and  make 
recommeni  lations  regarding  general 
policies  and  operations  of  NTIS, 
including  folicies  in  connection  with 
fees  and  cli  arges  for  its  services.  The 
agenda  wi!  include  a  progress  report  on 
NTIS  activ  ties,  an  update  on  NTIS 
plans  to  asiist  Depository  Libraries,  an 
update  on  he  progress  of  Fed  World, 
and  a  disci  ission  of  NTIS'  long  range 


plans.  The 


JMI 


closed  session  discussion  is 


scheduled  to  begin  at  9:00  a.m.  and  end 
at  4:00  p.m.  on  February  28. 1995.  The 
session  will  be  closed  because 
premature  disclosure  of  the  information 
to  be  discussed  would  be  likely  to 
significantly  frustrate  implementation  of 
NTIS'  business  plan. 
DATES:  The  meeting  will  convene  on 
February  27, 1995  at  9:00  a.m.  and 
adjourn  at  4:00  p.m.  and  convene  again 
on  February  27.  1995  at  9:00  a.m.  and 
adjourn  at  4:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
Room  2029.  U.S.  Department  of 
Commerce,  National  Technical 
Information  Service,  5285  Port  Royal 
Rd..  Springfield,  VA  22161. 
PUBLIC  PARTICIPATION:  The  meeting  will 
be  open  to  pubhc  participation  on 
February  27, 1995  and  closed  on 
February  28, 1995.  Approximately  thirty 
minutes  will  be  set  aside  on  February 
27.  1994  for  comments  or  questions  as 
indicated  in  the  agenda.  Seats  will  be 
available  for  the  public  and  for  the 
media  on  a  first-come,  first-served  basis. 
Any  member  of  the  public  may  submit 
written  coraraents  concerning  the 
Board's  affairs  at  any  time.  Copies  of  the 
minutes,  of  the  open  session  meeting, 
will  be  available  within  thirty  days  of 
the  meeting  from  the  address  given 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Higgins.  NTIS  Advisory  Board 
Secretary.  National  Technical 
Information  Service.  5285  Port  Royal 
Road.  Springfield.  Virginia  22161. 
Telephone:  (703)  487-4612;  Fax  (703) 
487-4093. 

Dated:  {aiitury  6,  1995. 
Donald  R.  lohnaon, 
Director. 
[PR  Doc.  95-836  Filed  1-11-95:  8:45  am) 

BHUNO  COOC  3S10-04-M 


COMMISSION  OF  FINE  ARTS 

1995  National  Capital  Arts  and  Cultural 
Affairs  Program 

Notice  is  hereby  given  that  Public 
Law  99-190,  as  amended,  authorizing 
the  National  Capital  Arts  and  Cultural 
Affairs  Program,  has  been  funded  for 
1995  in  the  amount  of  $7,500,000.  All 
requests  for  information  and 
applications  for  grants  should  be 
addressed  to:  Charles  H.  Atherton, 
Secretary.  Commission  of  Fine  Arts. 
Pension  Building.  Suite  312,  441  F 
Street  NW.,  Washington.  DC  20001, 
Phone:  202-504-2200. 

Deadlines  for  receipt  of  submission  of 
grants  applications  is  15  February  1995. 

This  program  provides  grants  for 
general  operating  support  of 


organizations  whose  primary  purpose  is 
performing,  exhibiting,  and/or 
presenting  the  arts.  To  be  eUgible  for 
these  grants,  organizations  must  be 
located  in  the  District  of  Columbia,  must 
be  not-for-profit,  non-academic 
institutions  of  demonstrated  national 
repute,  and  must  have  aimual  income, 
exclusive  of  federal  funds,  in  excess  of 
one  milhon  dollars  for  the  current  year 
and  for  the  past  three  years. 
Oiarles  H.  Atherton, 
Secretory. 
|FR  Doc.  95-771  Filed  1-11-95;  8.45  araj 
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DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Theater  Missile  Defense  Extended  Test 
Range  Final  Environmental  Impact 
Statement 

agency:  Ballistic  Missile  Defense 
Organization  (BMDO). 
ACTION:  Notice  of  availabiUty. 

SUMMARY:  The  Final  Enviroiunental 
Impact  Statement  (EIS)  for  the  Theater 
Missile  Defense  (TMD)  Extended  Test 
Range  proposal  is  now  available.  The 
Final  EIS  incorporates  findings  and 
public  comment  information  from  the 
Draft  EIS  (January  1994)  and  from  the 
Supplement  to  the  Draft  EIS  (July  1994) 
that  was  prepared  to  analyee  additional 
booster  drop  zones  associated  onlv  with 
the  White  Sands  Missile  Range  (\VSMR) 
extended  test  range  alternative. 

The  Final  EIS  assessed  potential 
impacts  associated  with  conducting 
missile  defense  tests  and  associated 
sensor  system  tests  at  four  alternative 
extended  test  range  areas:  Eglin  Air 
Force  Base,  Florida;  White  Sands 
Missile  Range,  New  Mexico;  Western 
Range  (Vandenberg  AFB.  San  Nicholas 
Island,  and  San  Clemente  Island). 
Cahfomia;  and  Kwajalein  Missile  Range 
in  the  mid-Pacific.  The  TMD  prc^ram 
allows  for  the  development  of  a  means 
to  protect  deployed  U.S.  forces,  as  well 
as  U.S.  friends  and  aUies  around  the 
world,  against  attacks  by  short-  and 
medium-range  ballistic,  cruise,  or  air-to- 
surface  missiles  armed  with 
conventional,  nuclear,  biological,  or 
chemical  warheads. 

These  tests  would  consist  of  multiple 
demonstration  and  developmental 
missile  launches  along  proposed  flight 
paths  from  off-range  locations,  with 
intercepts  of  targets  over  existing  range 
areas  or  open  sea  areas  located  within 
and  outside  of  the  United  States. 
Surface-to-surface  missile  tests  were 
also  considered.  These  flights  would 


validate  system  design  and  operational 
effectiveness. 

The  Final  EIS  addresses  the  potential 
environmental  impacts  that  would 
resuh  from  test  site  modifications, 
launch  preparation  requirements.    . 
misiile  flights  along  the  proposed  flight 
paths,  and  intercepts  of  targets  over 
e.xisting  ranges  or  open  sea  areas.  It  also 
identifies  mitigation  measures  that 
would  lessen  the  impacts. 
Environmental  resource  topics 
evaluated  include:  health  and  safety,  air 
quality,  airspace,  noise,  geology  and 
soils,  water  resources,  socieconomics. 
hazardous  materials  and  waste,  land 
use,  infrastructure  and  transportation, 
and  biological  and  cultural  resource 
stewardship. 

EIS  LEAD  AGENCY:  U.S.  Army  Space  and 
Strategic  Defense  Command. 

COOPERATING  AGENCIES:  Ballistic  Missile 
Defense  Organization,  United  States  Air 
Force,  United  States  Navy,  and  Federal 
Aviation  Administration. 

PROPOSED  ACTION:  The  action  is  to 
conduct  defensive  missile  tests  and 
associated  sensor  tests  at  one  or  more  of 
four  extended  test  ranges.  The  tests 
involve  target  missile  launches  and 
defensive  missile  launches  from  existing 
test  ranges  and  from  off- range  locations. 
Potential  off-range  launch  locations 
included  land  areas  and  sea-based 
platforms.  Missile-to-missile  intercepts 
will  occur  over  existing  test  range  areas 
or  over  open  sea  areas.  Up  to 
approximately  100  flight  tests  could 
occur  during  the  period  1995  to  2000, 
from  more  than  one  off-range  location, 
and  potentially  from  more  than  one  test 
range  area.  These  test  may  continue  well 
beyond  2000. 

Alternatives  for  conducting  these 
missile  flight  tests  and  intercepts, 
evaluated  in  the  TMD  Extended  Test 
Range  EIS.  are: 

1.  White  Sands  Missile  Range 
(WSMR),  NM.  This  alternative  includes 
defensive  missile  launches  and 
associated  sensor  testing  at  WSMR  and 
Fort  Bliss,  TX,  with  off-range  target 
missile  launches  from  Fort  Wingate 
Depot  Activity,  NM,  and  the  Green 
River  Launch  Complex,  UT. 

2.  Eglin  Air  Force  Base  (AFB),  FL. 
This  alternative  includes  defensive 
missile  launches  and  associated  sensor 
testing  at  Eglin  AFB  on  Santa  Rosa 
Island  and  at  Cape  San  Bias,  with  off- 
range  target  missile  launches  from  a  sea- 
based  platform  in  the  Gulf  of  Mexico. 

3.  The  Western  Range,  CA.  This 
alternative  includes  defensive  missile 
launches  and  associated  sensor  testing 
at  Vandenberg  AFB.  San  Nicholas 
Island,  and  San  Clemente  Island,  with 


off-range  target  missile  launches  from  a 
sea-based  platform  in  the  Pacific  Ocean 

4.  Kwajalein  Missile  Range  (KMR), 
U.S.  Army  Kwajalein  Atoll.  Republic  of 
the  Marshall  Islands.  This  alternative 
includes  defensive  missile  launches  and 
associated  sensor  testing  at  KMR  and 
Wake  Island  with  off-range  target 
missile  launches  from  a  sea-based 
platform  in  the  Pacific  Ocean. 

FOR  FURTHER  INFORMATION  CONTACT: 
Major  Thomas  LaRock,  0.'\TSD/PA. 
Washington,  DC  20301-1400,  (703)  697- 
5131. 

Dated:  January-  9.  1995. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc.  95-842  Filed  1-11-95;  8:45  am] 
BILUNG  CODC  S000-04-M 


Department  of  the  Army 
Corps  of  Engineers 

Availability  of  Guidance  on  Design- 
Build  for  Military  Construction 

AGENCY:  Army  Corps  of  Engineers,  DOD. 
ACTION:  Notice. 

SUMMARY:  Interested  individuals  may 
obtain  copies  of  the  Design-Build 
Instructions  (DBI)  For  Military 
Construction,  dated  29  October  1994. 
The  purpose  of  the  DBI  is  to  serve  as  a 
practical  guide  for  U.S.  Army  Corps  of 
Engineers  offices  to  consistently  and 
efficiently  plan,  develop,  and  execute 
design-build  contracts. 

ADDRESSES:  Copies  of  the  DBI  may  be 
obtained  from  two  sources;  printed 
copies  (as  quantities  last)  from  the 
Huntsville  Division  Engineer  Office 
(CEHND-ED-ES),  P.O.  Box  1600. 
Huntsville.  AL  35807-4301;  or 
automated  copies  on  the  compact  disk 
(CD-ROM),  January  1995  issue  of  the 
Construction  Criteria  Base  (CCB),  from 
the  National  Institute  of  Building 
Sciences  (NIBS),  1201  L  Street,  N.W. 
Suite  400.  Washington.  D.C.  20005- 
4024.  (202)  289-7800,  FAX  (202)  289- 
1092.  Written  suggestions  for  improving 
the  DBI  mav  be  submitted  before  30 
June  1995  to  HQUSACE,  ATTN:  CEMP- 
EA.  20  Massachusetts  Avenue  NW.. 
Washington.  D.C.  20314-1000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Daniel  W.  Duncan,  Architectural 
and  Planning  Branch,  Directorate  of 
Militar\-  Programs,  (202)  272-0437. 
Kennetl)  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
|FR  DOC.9.S-772  Filed  1-11-95:  8:45  ami 
BILLING  CODE  3710-92-M 


DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

Resolution  of  Potential  Conflict  of 
Interest 

The  Defense  Nuclear  Facilities  Safety 
Board  (Board)  has  identified  and 
resolved  a  potential  conflict  of  intt-rest 
situation  related  to  its  contractor.  Dr. 
Sol  Pearlstein.  This  Notice  satisfies  the 
requirements  of  10  CFR  Part  1706.8(e) 
with  respect  to  publication  in  the 
Federal  Register.  Under  the  Board's 
Organizational  and  Consultant  Confiicts 
of  Interests  Regulations,  10  CFR  Pan 
1706  (OCI  Reouiations).  an 
organizational  or  consultant  conflict  of 
interest  (OCI)  means  that  because  of 
other  past,  present,  or  future  planned 
activities  or  relationships,  a  contractor 
or  consultant  is  unable,  or  potentially 
unable,  to  render  impartial  assistance  or 
advice  to  the  Board,  or  the  objectivity  of 
such  offeror  or  contractor  in  performing 
work  for  the  Board  is  or  might  be 
othen^ise  impaired,  or  such  offeror  or 
contractor  has  or  would  have  an  unfair 
competitive  advantage.  While  the  OCI 
Regulations  provide  that  contracts  shall 
generally  not  be  awarded  to  an 
organization  where  the  Board  has 
determined  that  an  actual  or  potential 
OCI  e.xists  and  cannot  be  avoided,  the 
Board  may  waive  this  requirement  in 
certain  circumstances. 

The  Board's  mission  is  to  provide 
advice  and  recommendations  to  the 
Department  of  Energy  (DOE)  regarding 
public  health  and  safety  matters  related 
to  EXDE's  defense  nuclear  facilities.  This 
includes  the  review  and  evacuation  of 
the  content  and  implementation  of 
health  and  safety  standards  including 
DOE  orders,  rules,  and  other  safety 
requirements,  relating  to  the  design, 
construction,  operation,  and 
decommissioning  of  DOE  defense 
nuclear  facilities. 

In  the  Fall  of  1992.  the  Board 
recognized  an  urgent  need  for  technical 
expertise  in  evaluating  nuclear  physics 
data,  particularly  in  the  area  of  nuclear 
applications.  While  the  Board  had  been 
engaged  in  extensive  recruiting  efforts. 
it  had  been  unsuccessful  in  identifying 
an  individual  with  the  required 
expertise,  experience,  and  knowledge  to 
satisfy  this  need.  Consequently,  the 
Board  offered  Dr.  Sol  Pearlstein.  an 
employee  of  Brookhaven  National 
Laboratory  (BNL)  a  full-time  two  year 
appointment  as  Physicist  on  its  stafi'. 
Following  BNL's  agreement  to  grant  Dr 
Pearlstein  a  twenty-four  month  unpaid 
leave  of  absence,  he  accepted  the 
Board's  offer  and  began  work  on 
October  1.  1992.  .additionally, 
recognizing  that  a  potential  confiict  of 
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interest  exii  ;ted  with  this  employment 
arrangemer  t,  the  Chairman  of  the  Board 
approved  a  waiver  of  this  potential 
conflict  an<  published  a  Notice  in  the 
Federal  Re;  [ister.  Upon  the  expiration  of 
the  two  yea :  appointment  on  September 
30. 1994.  D-.  Pearlstein  returned  to  BNL 
and  enterec  a  gradual  retirement 
program  vvl  lich  allows  employees  to 
work  on  a  {  art-time  basis  until  they 
decide  to  ei  id  their  association  with  the 
Laboratory  :ompletely. 

Based  on  a  continued  need  for  his 
unique  exp  ;rtise,  the  Board  has  decided 
to  establish  a  contract  directly  with  Dr. 
Pearlstein.  specifically,  Dr.  Pearlstein 
will  be  ask(  d  to  provide  technical 
assistance  i  i  criticality  safety  and  other 
related  fieli  s  including  nuclear  and 
reactor  phy  sics,  and  accelerator 
production  of  tritium.  The  proposed 
effort,  whic  h  will  require  his  support  on 
an  intermit  ent  basis,  will  include  his 
participatic  n  in  the  review  of  safety 
analysis  re]  torts,  DOE  facility  visits, 
presentatio  i  of  lectures  on  criticality 
and  related  technical  subjects  to  the 
staff,  the  d(  velopment  of  specialized 
nuclear  inf  )rmation  or  data  bases  for 
Board  appl  cations,  and  assisting  the 
staff  in  moi  utoring  DOE  performance  on 
specific  iss  xes  or  Board 
Recommen  iations.  The  Board  has  also 
recognized  that  the  proposed 
contractual  relationship  with  Dr. 
Pearlstein  i  i-ill  result  in  a  potential 
conflict  of  nterest  situation  due  to  his 
simuhaneaus  relationship  virith  BNL.  a 
DOE  Natioi  lal  Laboratory,  and  the 
Board.  Hov  rever,  while  the  Board  avoids 
these  situal  ions  wherever  possible,  it 
believes  th  it  the  need  for  Dr. 
Pearlstein"!  services  coupled  with  the 
low  probal  ility  that  a  direct  conflict  of 
interest  or  jiased  work  product  will 
result  from  this  engagement,  justifies 
this  propoi  ed  acquisition  and  waiver 
based  on  tl  e  following. 

First,  Dr.  Pearlstein  possesses 
outstandin ;  credentials  in  this  technical 
area  and  hi  s  extensive  direct  experience 
through  hii ;  numerous  years  at  BNL. 
There  is  pr  jsently  no  one  else  on  the 
Boards  tec  inical  staff  who  has  a  broad 
and  extens  ve  background  in  evaluating 
nuclear  ph  /sics  data,  particularly  in  the 
area  of  nuc  tear  applications  as  Dr. 
Pearlstein  assesses.  He  has  extensive 
experience  with  examining  physics  data 
and  evalua  ting  its  integrity,  and  has  the 
ability  to  s  mthesize  scientific  data  from 
multiple  S(  lurces  to  find  solutions  to 
complex  ai  id  novel  problems.  Dr. 
Pearlstein'  >  expertise  is  important  in 
facilitating  the  accomplishment  of  the 
Board's  mission,  particularly  in  the  area 
of  nuclear  ihysics.  Additionally,  during 
his  two  yei  r  appointment  with  the 
Board,  Dr.  Pearlstein  developed  a 
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unique  and  intimate  understanding  of 
the  Board's  mission,  internal  operations, 
and  the  major  technical  issues  being 
addressed  by  the  staff.  Consequently, 
while  there  are  other  individuals  with 
similar  technical  backgrounds,  Dr. 
Pearstein's  blend  of  experience  gained 
through  his  long  association  with  BNL, 
and  most  recent  work  as  a  member  of 
the  Board's  staff,  makes  him  a  unique 
source  of  technical  support  to  the  Board. 
Through  this  combination  of 
experience.  Dr.  Pearlstein  can  provide 
immediate  support  to  the  Board  on  a 
variety  of  complex  technical  issues 
which  require  prompt  resolution, 
without  the  need  for  the  extensive  and 
time  consuming  preparatory  efforts 
others  would  require. 

Second,  the  Board  does  not  believe 
that  a  direct  conflict  between  Dr. 
Pearlstein 's  technical  work  for  the  Board 
and  BNL  will  develop  for  the  following 
reasons.  BNL  is  a  multi-program,  DOE 
Laboratory'  whose  missions  include 
scientific  and  medical  research,  energy 
technology  development,  and  associated 
support  functions.  These  activities  are 
mostly  related  to  DOE's  non-defense 
mission  and  have  little  relationship 
with  the  defense  nuclear  facilities  or 
oversight  responsibilities  of  the  Board. 
Further.  Dr.  Pearlstein  has  advised  the 
Board  that  he  will  be  assigned  to  BNL's 
Engineering  Research  and  Applications 
Division  in  the  Department  of  Advanced 
Technology  which  is  involved  in  work 
ranging  from  structural  analysis  to 
radiological  engineering.  Therefore, 
based  on  the  significant  differences  in 
technical  efforts  and  missions  between 
the  Board  and  BNL,  no  direct  conflict 
with  the  proposed  effort  is  anticipated 
or  with  Dr.  Pearlstein's  ability  to 
provide  the  Board  with  impartial, 
objective  work  products.    , 

Finally,  as  the  Board  is  required 
under  its  OCI  Regulations,  where 
reasonably  possible,  to  initiate  measures 
which  attempt  to  mitigate  an  OCI,  the 
Board  will  stay  abreast  of  Dr. 
Pearlstein 's  technical  work  at  BNL  to 
insure  no  problems  arise  during  contract 
performance.  Also,  the  efforts  of  Dr. 
Pearlstein  will  be  overseen  by 
experienced  technical  staff  of  the  Board 
to  ensure  that  all  of  his  resultant  work 
products  are  impartial  and  contain  full 
support  for  any  findings  and 
recommendations  issued  thereunder. 

Accordingly,  on  the  basis  of  the 
determination  described  above  and 
pursuant  to  the  appHcable  provisions  of 
10  CFR  1706,  the  Chairman  of  the  Board 
granted  a  waiver  of  any  conflicts  of 
interests  (and  the  pertinent  provisions 
of  the  OCI  Regulations)  with  the  Board's 
contract  with  Dr.  Sol  Pearlstein  that 


might  arise  out  of  his  existing 
relationship  with  BNL. 

Dated:  Januar)-  9, 1995. 
Kenneth  M .  Pusateri, 

General  Manager. 

IFR  Doc.  95-804  Filed  1-11-95;  8:45  am] 

BILLING  CODE  6e20-KO-M 

Privacy  Act;  Systems  of  Records 

agency:  Defense  Nuclear  Facilities 

Safety  Board. 

ACTION:  Annual  notice  of  systems  of 

records. 

SUMMARY:  Each  Federal  agency  is 
required  by  the  Privacy  Act  of  1974,  5 
U.S.C.  552a,  to  publish  annually  a 
description  of  the  systems  of  records  it 
maintains  containing  personal 
information.  In  this  notice  the  Board 
provides  the  required  information  on 
five  previously-noticed  systems  of 
records. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Andersen.  General  Counsel, 
Defense  Nuclear  Facilities  Safety  Board. 
625  Indiana  Avenue,  NW,  Suite  700, 
Washington,  DC  20004-2901,  (202)  208- 
6387. 

SUPPLEMENTARY  INFORMATION:  The  Board 
currently  maintains  five  systems  of 
records  under  the  Privacy  Act.  Each 
system  is  described  below. 

DNFSG-1 

SYSTEM  NAME: 

Personnel  Security  Files. 

SECuRrrv  classificaticn: 

Unclassified  materials. 

SYSTEM  location: 

Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Avenue.  NW, 
Washington,  DC  20004-2901. 

CATEGORIES  OF  INOIVK>UALS  COVERED  BY  THE 
SYSTEM: 

Employees  and  applicants  for 
employment  with  DNFSB  and  DNFSB 
contractors;  consultants;  other 
individuals  requiring  access  to 
classified  materials  and  facilities. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Personnel  security  folders  and 
requests  for  security  clearances.  Forms 
SF  86,  86A.  87.  312,  and  DOE  Forms 
5631.18,  5631.29,  5631.20,  and  5631.21 
In  addition,  records  containing  the 
following  information: 

(1)  Security  clearance  request 
information; 

(2)  Records  of  security  education  and 
foreign  travel  lectures; 

(3)  Records  of  any  security 
infractions; 


(4)  Names  of  individuals  visiting 
DNFSB; 

(5)  Employee  identification  files 
(including  photographs)  maintained  for 
access  purposes. 

AUTHORrry  for  maintenance  of  the  system: 
National  Defense  Authorization  Act. 
Fiscal  Year  1989  (amended  the  Atomic 
Energy  Act  of  1954  (42  U.S.C.  2011  et 
seq.)  by  adding  new  Chapter  21 — 
Defense  Nuclear  Facilities  Safety 
Board). 

ROUTINE  USES  OF  RECORDS  MAIflTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

DNFSB — to  determine  which 
individuals  should  have  acce.ss  to 
classified  material  and  to  be  able  to 
transfer  clearances  to  other  facilities  for 
visitor  control  purposes. 

DOE — to  determine  eligibility  for 
security  clearances. 

Other  Federal  and  State  agencies — to 
determine  eligibility  for  security 
clearances. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records,  magnetic  disk,  and 
computer  printouts. 

RETRIEVABILrrV: 

By  name,  social  security  number,  and 
numeric  code. 

SAFEGUARDS: 

Access  is  limited  to  employees  having 
a  need  to  know.  Record  are  stored  in 
locked  file  cabinets  in  a  controlled 
access  area.  , 

RETENTION  AND  DISPOSAL: 

Records  retention  and  disposal 
authorities  are  contained  in  the 
■'General  Records  Schedules"  published 
by  National  Archives  and  Records 
Administration.  Washington.  DC. 
Records  within  DNFSB  are  destroyed  by 
shredding,  burning,  or  burial  in  a 
sanitary  landfill,  as  appropriate. 

SYSTEM  MANAGER  AND  ADDRESS: 

Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Avenue,  NW,  Suite 
700.  Washington,  DC  20004-2901. 
Attention:  Security  Management  Officer. 

NOTIFICATION  PROCEDURE: 

Requests  by  an  individual  to 
determine  if  DNFSEJ-1  contains 
information  about  him/her  should  be 
directed  to  the  Privacy  Act  Officer. 
Defense  Nuclear  Facilities  Safety  Board. 
625  Indiana  Avenue,  NW.  Suite  700. 
Washington.  IX:  20004-2901.  Required 
identifying  information:  Complete 


name,  social  security  number,  and  date 
of  birth. 

RECORD  ACCESS  PROCEDURE: 

Sajne  as  Notification  procedure  above, 
except  individual  must  show  official 
photo  identification,  such  as  driver's 
license,  passport,  or  government 
identification  before  viewing  records. 

CONTESTING  RECORD  PROCEDURE: 

Snmo  as  Record  Access  procedure. 

RECORD  SOURCE  CATEGORIES: 

Subject  individuals.  Questionnaire  for 
Sensitive  Positions  (SF-86).  agency 
files,  official  visitor  logs,  contractors, 
and  DOE  Personnel  Security  Branch. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None.  • 

DNFSB-2 

SYSTEM  NAME: 

Administrative  and  Travel  Files. 

SYSTEM  CLASSIFICATION: 

Unclassified. 

SYSTEM  LOCATION: 

Defense  Nuclear  Facilities  Safety 
Board.  625  Indiana  Ave..  NW. 
Washington.  DC  20004-2901. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  and  applicants  for 
employment  with  DNFSB,  including 
DNFSB  contractors  and  consultants. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  containing  the  following 
information: 

(1)  Time  and  attendance; 

(2)  Payroll  actions  and  deduction 
information  requests; 

(3)  Authorizations  for  overtime  and 
night  differential; 

(4)  Credit  cards  and  telephone  calling 
cards  issued  to  individuals; 

(5)  Destination,  itinerarj',  mode  and    ■ 
purpose  of  travel; 

(6)  Date(s)  of  travel  and  all  expenses; 

(7)  Passport  number; 

(8)  Requests  for  advance  of  funds,  and 
voucher  with  receipts; 

(9)  Travel  authorizations; 

(10)  Name,  address,  social  security 
number  and  birth  date; 

(11)  Employee  parking  permits; 

(12)  Employee  public  transit  subsidy 
applications  and  vouchers. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

National  Defense  Authorization  Act, 
Fiscal  Year  1989  (amended  the  Atomic 
Energy  Act  of  1954  (42  U.S.C.  2011  et 
seq.)  by  adding  new  Chapter  21 — 
Defense  Nuclear  Facilities  Safety 
Board). 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Treasury  Department — To  collect 
withheld  taxes,  print  payroll  checks, 
and  issue  savings  bonds. 

Internal  Revenue  Service — To  process 
Federal  income  tax. 

State  and  Local  Governments — To 
process  slat* and  local  income  tax. 

Office  of  Personnel  Management — 
Retirement  records  and  benefits. 

Social  Security  Administration — 
Social  Security  records  a    1  benefits. 

Department  of  Labor — To  process 
Workmen's  Compensation  claims. 

Department  of  Defense — Military 
Retired  Pay  Offices— To  adjust  Mifitary 
retirement. 

Savings  Institutions — To  credit 
accounts  for  savings  made  through 
payroll  deductions. 

Health  Insurance  Carriers — To  process 
insurance  claims. 

General  Accounting  Office — .\udit — 
To  verify'  accuracy  and  legality  of 
disbursement. 

Veterans  Administration — To  evaluate 
veteran's  benefits  to  which  the 
individual  may  be  entitled. 

States'  Department  of  Employment 
Security — To  determine  entitlement  to 
unemployment  compensation  or  other 
.state  benefits. 

Travel  Agencies — To  process  travel 
itineraries. 

POLICIES  AND  PRACTICES  FOR  STRONG. 
RETRIEVING  ACCESSING  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records,  magnetic  disk,  und 
computer  printouts. 

RETRIEVABILmr: 

By  name,  social  security  number, 
travel  dates,  and  alphanumeric  code. 

SAFEGUARDS: 

Access  is  limited  to  employees  having 
a  need  to  know.  Records  are  stored  in 
locked  file  cabinets  in  a  controlled 
access  area,in  accordance  with  Board 
diriH:tives  and  Federal  guidelines. 

RETENTION  AND  DISPOSAL: 

Records  retention  and  disposal 
authorities  are  contained  in  the 
"General  Records  Schedules"  published 
by  National  Archives  and  Records 
Administration.  Washington,  D.C. 
Records  within  DNFSB  are  destroyed  by 
shredding,  burning,  or  burial  in  a 
sanitary  landfill,  as  appropriate. 

SYSTEM  MANAGER  AND  ADDRESS: 

Defense  Nuclear  Facilities  Safety 
Board.  625  Indiana  Avenue.  NW.  Suite 
700.  Washington.  DC  20004-2901. 
Attention:  Chief  Administrative  Officer 
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RECORDS  «  CCESS  PROCEDURE: 

Same  as  Notification  procedures 

above,  ex  cept  individual  must  show 

official  p  loto  identification,  such  as 

driver's  1  cense,  passport,  or  government 

identific4tion  before  viewing  records. 

CONTESTING  RECORD  PROCEDURE: 

Same  ajs  Record  Access  procedure. 

RECORD  SdURCE  CATEGORIES: 

Subjec  individuals,  timekeepers, 
official  p  srsonnel  records,  GSA  for 
accountii  ig  and  payroll,  OPM  for  official 
personne  I  records,  IRS  and  State 
officials  or  withholding  and  tax 
informal  on,  and  travel  agency  contract. 

SYSTEM  EX  EMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  Acf: 

None. 

DNFSB-3 

SYSTEM  NAME: 

Dmg  T  Bsting  Program  Records — 
DNFSB. 

SYSTEM  cJkSSIFICATION: 

Unclassified 


System:  Division  of 
Defense  Nuclear  Facilities 
625  Indiana  Avenue,  NW, 
on,  DC  20004-2901.  Duplicate 
Duplicate  systems  may  exist, 
or  in  part,  as  contractor  testing 
and  collection/evaluation 


CATEGORIIS  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM 

DNFSft 
employifent 


emplovees  and  applicants  for 
with  the  DNFSB. 


CATEGORII  ;S  OF  RECORDS  IN  THE  SYSTEM: 


records  contain  information 
results  of  the  drug  testing 
requests  for  and  results  of 
firmatory  and  follow-up 
appropriate;  additional 
on  supplied  by  DNFSB 
or  employment  applicants  in 
to  positive  test  results; 
on  supplied  by  individuals 
alleged  drug  abuse  by  Board 
employees  or  contractors;  and  wrritten 
statemei  ts  or  medical  evaluations  of 


attending  physicians  and/or  information 
regarding  prescription  or 
nonprescription  drugs. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

(1)  Executive  Order  12564;  September 
15, 1986. 

(2)  Section  503  of  the  Supplemental 
Appropriations  Act  of  1987,  Pub.  L. 
100-71, 101  Stat.  391,  468-471,  codified 
at  5  U.S.C.  section  7301  note  (1987). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Information  in  these  records  may  be 
used  by  the  DNFSB  management: 

(1)  To  identify  substance  abusers 
within  the  agency; 

(2)  To  initiate  counselling  and 
rehabilitation  programs; 

(3)  To  take  personnel  actions; 

(4)  To  take  personnel  security  actions; 
and 

(5)  For  statistical  purposes. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  paper  in 
file  folders.  Additionally,  records  used 
for  initiating  a  random  drug  test  are 
maintained  on  the  Random  Employee 
Selection  Automation  System.  This  is  a 
stand-alone  system  resident  on  an  IBM 
PS/2  computer  and  is  password- 
protected. 

retrievability: 

Records  maintained  in  file  folders  are 
indexed  and  accessed  by  name  and 
social  security  number.  Records 
maintained  for  random  drug  testing  are 
accessed  by  using  a  computer  data  base 
which  contains  employees'  names, 
social  security  numbers,  and  job  titles. 
Employees  are  then  selected  from  the 
available  pool  by  the  computer,  and  a 
list  is  given  to  the  Drug  Program 
Coordinator  of  employees  and  alternates 
selected  for  drug  testing. 

SAFEGUARDS: 

Access  to  and  use  of  these  records  is 
limited  to  those  persons  whose  official 
duties  require  such  access,  with  records 
maintained  and  used  with  the  highest 
regard  for  personal  privacy.  Records  in 
the  Division  of  Persormel  are  stored  in 
an  approved  security  container  under 
the  immediate  control  of  the  Director, 
Division  of  Personnel,  or  designee. 
Records  in  laboratory /col  lection/ 
evaluation  facilities  will  be  stored  under 
appropriate  security  measures  so  that 
access  is  limited  and  controlled. 

RETENTION  AND  DISPOSAL: 

(1)  Test  results,  whether  negative  or 
positive,  and  other  drug  screening 


records  filed  in  the  Division  of 
Personnel  will  be  retained  and  retrieved 
as  indicated  under  the  Retrievability 
category.  When  an  individual 
terminates  employment  with  the 
DNFSB,  negative  test  results  will  be 
destroyed  by  shredding,  or  by  other 
approved  disposal  methods.  Positive 
test  results  will  be  maintained  through 
the  conclusion  of  any  administrative  or 
judicial  proceedings,  at  which  time  they 
will  be  destroyed  by  shredding,  or  by 
other  approved  disposal  methods. 

(2)  Test  results,  whether  negative  or 
positive,  on  file  in  contractor  testing 
laboratories,  ordinarily  will  be 
maintained  for  a  minimum  of  two  years 
in  the  laborators.  Upon  instructions 
provided  by  the  Division  of  Persormel. 
the  results  will  be  transferred  to  the 
Division  of  Personnel  when  the  contract 
is  terminated  or  whenever  an 
individual,  previously  subjected  to 
urinalysis  by  the  laboratory,  terminates 
employment  with  the  DNFSB.  Records 
received  from  the  laboratories  by  the 
Division  of  Personnel  will  be 
incorporated  into  other  records  in  the 
system,  or  if  the  individual  has 
terminated,  those  records  reflecting 
negative  test  results  will  be  destroyed  by 
shredding,  or  by  other  approved 
disposal  methods.  Positive  test  results 
will  be  maintained  through  the 
conclusion  of  any  administrative  or 
judicial  proceedings,  at  which  time  they 
will  be  destroyed  by  shredding,  or  by 
other  approved  disposal  methods. 

(3)  Negative  specimens  will  be 
destroyed  according  to  laboratory/ 
contractor  procedures. 

(4)  Positive  specimens  will  be 
maintained  through  the  conclusion  of 
administrative  or  judicial  proceedings. 

SYSTEM  MANAGER  AND  ADDRESS: 

Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Avenue.  NW,  Suite 
700.  Washington,  DC  20004-2901, 
Attention:  Director  of  Personnel. 

NOTIFICATION  PROCEDURE: 

Requests  by  an  individual  to 
determine  if  DNFSB-3  contains 
information  about  him/her  should  be 
directed  to  Director  of  Personnel, 
Defense  Nuclear  Facilities  Safety  Board. 
625  Indiana  Avenue,  NW.  Suite  700, 
Washington,  DC  20004-2901.  Required 
identifying  information:  Complete 
name,  social  security  number. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  procedures 
above,  except  individual  must  show 
official  photo  identification,  such  as 
driver  license  or  government 
identification  before  viewing  records 


CONTESTmO  RECORD  PROCEDURE: 

Same  as  Notification  procedures 
above. 

RECORD  SOURCE  CATEGORIES: 

DNFSB  employees  and  employment 
applicants  who  have  been  identified  for 
drug  testing,  who  have  been  tested,  or 
who  have  admitted  abusing  drugs  prior 
to  being  tested;  physicians  making 
statements  regarding  medical 
evaluations  and/or  authorized 
prescriptions  for  drugs;  individuals 
providing  information  concerning 
alleged  drug  abuse  by  Board  employees 
or  contractors;  DNFSB  contractors  for 
processing,  including  but  not  limited  to. 
.  specimen  collection,  laboratories  for 
analysis,  and  medical  evaluations:  and 
DNFSB  staff  administering  the  drug 
testing  program  to  ensure  the 
achievement  of  a  drug-free  workplace. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
Of  THE  ACT: 

Pursuant  to  5  U.S.c.  552a(k)(5).  the 
Board  has  exempted  portions  of  this 
svstem  of  records  from  5  U.S.C. 
5'52a(cK3).  (d).  (e)(1).  (e)(4)(C).  (H).  and 
0).  and  (f).  The  exemption  is  invoked  for 
information  in  the  system  of  records 
which  would  disclose  the  identity  of  a 
person  who  has  supplied  information 
on  drug  abuse  by  a  Board  employee  or 
contractor. 

0NFS8-4 

SYSTEM  NAME: 

Personnel  Files. 

SYSTEM  CLASSIFICATION: 

Unclassified. 

SYSrai  LOCATION: 

Defense  Nuclear  Facilities  Safety 
board.  625  Indiana  Ave..  NW. 
Washington,  DC  20004-2901. 

CATEGORIES  Of  MOIVIOUALS  COVERED  BY  THE 

SYsrai: 

Employees  and  applicants  for 
employment  with  the  DNFSB,  including 
DNFSB  contractors  and  consultants. 

CATEGORIES  OF  RECORD  IN  THE  SYSTEM: 

Records  concerning  the  following 
information: 

(1)  Name,  social  security  number,  sex, 
date  of  birth,  home  address,  grade  level, 
and  occupational  code. 

(2)  Official  Personnel  Folders  (SF-66). 
Service  Record  Cards  (SF-7).  and  SF- 
171. 

(3)  Records  on  suggestions,  awards, 
and  bonuses. 

(4)  Training  requests,  authorization 
data,  and  training  course  evaluations. 

(5)  Employee  appraisals,  appeals, 
grievances,  and  complaints. 

(6)  Employee  disciplinary  actions. 


(7)  Employee  retirement  records. 

(8)  Records  on  employment  transfer. 

(9)  Applications  for  employment  with 
the  DNFSB. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

National  Defense  Authorization  Act. 
Fiscal  Year  1989  (amended  the  Atomic 
Energy  Act  of  1954  (42  U.S.C.  201 1  et 
seq.)  by  adding  new  Chapter  21  — 
Defense  Nuclear  Facilities  Safety 
Board). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
.   SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

GSA — Maintains  official  personnel 
records  for  DNFSB. 

Office  of  Personnel  Management- 
Transfer  and  retirement  records  and 
benefits,  and  collection  of  anonymous 
statistical  reports. 

Social  Security  Administration — 
Social  Security  records  and  benefits. 

Federal.  State,  or  Local  government 
agencies — For  the  purpose  of 
investigating  individuals  in  connection 
with,  security  clearances,  and 
administrative  or  judicial  proceedings. 
•.  Private  Organizations — For  the 
purpose  of  verifying  employet^s' 
employment  status  with  the  DNFSB. 

POLICES  AND  PRACTICES  FOR  STORING, 
RETRIEVMQ,  ACCESSING,  RETAIMNQ,  AND 
DISPOSING  Of  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records,  magnetic  disk,  and 
computer  printouts. 

RETRIEVASaJTV: 

By  name  and  social  security  number. 

SAFEGUARDS: 

Access  is  limited  to  employees  having 
a  need-to-know.  Records  are  stored  in 
locked  file  cabinets  in  a  controlled 
access  area  in  accordance  with  Board 
directives  and  Federal  guidelines. 

RETENTION  AND  DISPOSAL: 

Records  retention  and  disposal 
authorities  an»  contained  in  the 
"General  Rttcords  Schedules"  published 
by  National  Archives  and  Records 
Administration.  Washington.  D.C. 
Records  within  DNFSB  are  destroyed  by 
shredding  or  burning,  as  appropriate. 

SYSTEM  MANAQCR  AND  ADDRESS: 

Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Avenue.  NW.  Suite 
700.  Washington.  DC  20004-2901 , 
Attention:  Director  of  Personnel. 

NOTIFICATION  PROCEDURE: 

Requests  by  an  individual  to 
determine  if  DNFSB-4  contains 
information  about  him/her  should  be 
directed  to  Director  of  Personnel. 


Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue,  NW,  Suite  700, 
Washington,  DC  20004-2901.  Required 
identifying  information:  Complete 
name,  social  security  number,  and  date 
of  birth. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  procedures 
above,  except  individual  must  show 
official  photo  identification.  suc:h  as 
dri  k'er  license  or  government 
identification  before  viewing  records. 

CONTESTING  RECORD  PROCEDURE:  ~ 

Same  as  Notification  procedures 
above. 

RECORD  SOURCE  CATEGORIES: 

Subject  individuals,  official  personnel 
records.  GSA.  OPM  for  official 
personnel  records.  State  employment 
agencies,  educational  institutions,  and 
super\isors. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DNFSB-5 

SYSTEM  NAME: 

Personnel  Radiation  Exposure  Files. 

SECURTTY  CLASSIFICATION: 

Unclassified  materials. 

SYSTEM  LOCATION: 

Defense  Nuclear  Facilities  Safety 
Board.  625  Indiana  Avenue.  NW. 
Washington.  DC  20004-2901. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SVSTEM: 

DNFSB  employees,  contractors,  and 
consultants. 

CATEGORIES  Of  RECORDS  M  THE  SYSTEM: 

Personnel  folders  containing  radiation 
exposure  and  whole  body  count, 
including  any  records  of  mandatory 
training  associated  with  site  work  or 
visits. 

AUTHOMTY  FOR  MAVfTENANCE  Of  THE  SYSTEM: 

National  Defense  AuthoriZcition  Act. 
Fiscal  Year  1989  (amended  the  Atomic 
Energy  Act  of  1954  (42  U.S.C.  201 1  of 
seq.)  by  adding  new  Chapter  2 1 — 
Dt^fense  Nuclear  Facilities  .Safety 
Board). 

ROUTME  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  Of  SUCH  USES: 

DNFSB — to  monitor  radiation 
exposure  of  its  employees  and 
contractors. 

DOE — to  monitor  radiation  exposure 
of  visitors  to  the  various  DOE  facilities 
in  the  United  States. 
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Other  1  ederal  and  State  Health 
Institutions — To  monitor  radiation 
exposure  of  DNFSB  personnel. 


Alio 
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is  limited  to  employees  having 
know.  Records  are  stored  in 
e  cabinets  in  a  controlled 


AND  DISPOSAL: 
retention  and  disposal 
are  contained  in  the 
Records  Schedules"  published 
Natioial  Archives  and  Records 
inis  ration,  Washington,  D.C. 

vithin  DNFSB  are  destroyed  by 
,  burning,  or  burial  in  a 
sanitarv  andfill,  as.appropriate. 


W  NAQER  i 


AND  ADDRESS: 

Nuclear  Facihties  Safety 
5  Indiana  Avenue,  NVV,  Suite 
Washington,  DC  20004-2901. 

:  Security  Management  Officer. 


NOTIFtCATISN  PROCEDURE: 

Reque  its  by  an  individual  to 
determir  e  if  DNFSB-5  contains 
informal  on  about  him/her  should  be 
to  the  Privacy  Act  Officer. 
Nuclear  Facilities  Safety  Board, 
ina  Avenue,  NVV,  Suite  700, 
on,  DC  20004-2901.  Required 
ing  information:  Complete 
sqcial  security  number,  and  date 


RECORD  A  :CESS  PROCEDURE: 

Same  ib  Notification  procedure  above, 
except  r  iJividual  must  show  official 
photo  id  sntification,  such  as  driver's 
license,  jassport,  or  government 
identific  Jtion  before  viewing  records. 

CONTESTII  G  RECORD  PROCEDURE: 

Same  is  Record  Access  procedure. 

RECORD  S  XJRCE  CATEGORIES: 

Subject  individuals,  previous 
employe  e  records,  DOE  contractors'  film 
badges,  vhole  body  counts,  bioassays 
and  dosmetry  badges. 

SYSTEM  EiCEMPTED  FROM  CERTAIN  PROVISIONS 
Of  THE  AqX: 

None 


JMI 


Dated:  January  9, 1995. 
John  T.  Conway, 
Chairman. 

|FR  Doc.  95-803  Filed  1-11-95;  8:45  am) 
BILLING  CODE  6820-KD-M 


DEPARTMENT  OF  EDUCATION 

Jacob  K.  Javits  Gifted  and  Talented 
Education  Program— National 
Research  and  Development  Center 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  priority, 
selection  criteria,  and  post-award 
requirements. 

summary:  The  Secretary  proposes  a 
priority,  selection  criteria,  and  post- 
award  requirements  for  an  award  to 
support  a  national  research  and 
development  center  to  study  the 
education  of  gifted  and  talented 
children  and  youth.  The  work  of  the 
center  is  intended  to  increase 
knowledge  related  to  improving 
educational  practices  so  that  the 
nation's  most  gifted  and  talented 
children  and  youth  may  better 
contribute  to  the  national  welfare. 
DATES:  Comments  must  be  received  on 
or  before  February  27, 1995. 
ADDRESSES:  All  comments  concerning 
this  proposed  priority  should  be 
addressed  to  Judith  Anderson,  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue  NW.,  Room  611b, 
Washington,  DC  20208-5573. 
Comments  may  also  be  sent  through  the 
internet  to  "Javits-Center@ed.gov." 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  Anderson.  Telephone:  (202)  219- 
2079.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  seeks  to  improve  the 
education  of  gifted  and  talentpd 
children  and  youth  and  to  use  the 
methods  and  materials  developed  in 
gifted  and  talented  education  programs 
to  improve  education  for  all  children. 
This  is  an  integral  part  of  advancing  the 
National  Education  Goals  and  GOALS 
2000,  which  require  that  all  students 
must  attain  high  standards  of  academic 
excellence.  Gifted  and  talented 
education  programs  and  methods  can 
contribute  to  systemic  reform,  in  which 
schoolwide  efforts  are  used  to 
coordinate  high  standards,  assessments, 
challenging  curricula,  and  teacher 
preparation  to  improve  the  education  of 
all  students.  The  Secretary  also  believes 


that  the  educational  needs  of  gifted  and 
talented  students  from  populations 
historically  underser\ed  by  gifted 
education  programs  deserve  particular 
attention. 

Under  the  Jac«b  K.  Javits  Gifted  and 
Talented  Students  Education  Act  of 
1994  (Javits  Act)  as  authorized  by  the 
Elementary  and  Secondary  Education 
Act  of  1965  as  amended,  the  Secretary 
seeks  to  provide  support  for  a  national 
research  and  development  center 
designed  to  conduct  sound  and  coherent 
education  research  programs  on 
methods  and  techniques  for  gifted  and 
talented  education.  A  deliberate, 
sustained,  and  coordinated  initiative 
must  be  undertaken  to  carry  out 
research  and  development  activities 
related  to  improving  the  education  of 
gifted  and  talented  students. 

The  Secretary  plans  to  make  the 
award  under  this  competition  as  a 
cooperative  agreement.  Applicants  for 
the  award  must  be  institutions  of  higher 
education.  State  educational  agencies, 
or  a  combination  of  these  entities.  The 
Secretary  believes  that  this  center  can 
strengthen  its  capacity  to  accomplish 
the  work  of  its  mission  by  involving 
partners  such  as  historically  black 
colleges  and  universities,  community 
colleges,  or  state  and  local  education 
research  organizations.  As  described  in 
the  Javits  Act,  the  purpose  of  the  center 
is  to  increase  the  understanding  of  how 
to  improve  the  education  of  gifted  and 
talented  students,  including  those  who 
may  not  be  identified  or  served  through 
traditional  assessment  methods  and 
programs,  such  as  economically 
disadvantaged  individuals,  individuals 
of  limited-English  proficiency,  and 
individuals  with  disabilities. 
Furthermore,  the  Secretary  believes  that 
the  experience  and  knowledge  gained  in 
developing  and  implementing  programs 
for  gifted  and  talented  students  can  and* 
should  be  used  as  a  basis  to  develop 
rich  and  challenging  curricula  for  all 
students,  and  to  design  instructional 
strategies  and  other  means  to  improve 
all  students'  education.  Finally,  the 
Secretary  believes  that  educators  should 
consider  the  schoolwide  impact  of 
gifted  and  talented  programs. 

Proposed  Priority 

Under  34  CFR  75.105(c)(3)  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  the 
following  priority.  The  Secretary 
proposes  to  fund  only  applications  that 
meet  this  absolute  priority: 

Each  project  must  propose  plans  to 
establish  a  national  research  and 
development  center  that — 

•  Conducts  research  and 
development  activities  concerning  the 


educational  needs  of  children  and  youth 
who  give  evidence  of  high  performance 
capability  in  areas  such  as  intellectual, 
creative,  artistic,  or  leadership  capacity, 
or  in  specific  academic  fields,  and  who 
require  services  or  activities  not 
ordinarily  provided  by  the  school  in 
order  to  fully  develop  such  capabilities; 

•  Contributes  to  increasing  the 
capacity  of  educational  systems  to 
provide  all  students  with  equal 
opportunities  to  learn  to  high  standards 
and  achieve  educational  success; 

•  Uses  research  methods  in  at  least 
some  of  its  studies  that  involve 
advanced  or  innovative  quantitative  or 
qualitative  techniques  of  sampling,  data 
gathering,  conceptualization  and 
measurement  of  variables,  data  analyses, 
and  interdisciplinary  perspectives; 

•  Conducts  one  or  more  definitive 
research  studies  that  have  national 
implications  and  that  will  inform  policy 
or  practice  across  the  nation;  i.e.,  use 
large  representative  samples  and 
rigorous  scientific  techniques  that 
preclude  biased  results  and  support 
generalizable,  replicable  findings    ' 
concerning  the  education  of  sizable 
populations  of  children  or  youth; 

•  Includes  research  and  development 
activities  related  to  the  following  topics: 

(a)  Identifying,  teaching,  and  serving 
gifted  and  talented  students; 

(b)  Improving  the  education  of  gifted 
and  talented  students  who  may  not  be 
identified  and  served  through 
traditional  assessment  methods  and 
programs,  (including  economically 
disadvantaged  individuals,  individuals 
of  limited-English  proficiency,  and 
individuals  with  disabilities); 

(c)  Using  knowledge  and  experience 
gained  in  developing  and  implementing 
gifted  and  talented  programs  and 
methods  to  serve  all  students;  and 

(d)  Understanding  the  effects  of  gifted 
education  programs  on  the  educational 
achievement  of  students  schoolwide; 
and 

•  Documents,  reports,  and 
disseminates  its  research  activities  in 
ways  that  will  allow  others  to  use  the 
research  results. 

Proposed  Selection  Criteria 

The  Secretary  proposes  not  to  use  the 
selection  criteria  set  forth  in  the  Javits 
Gifted  and  Talented  Program 
regulations,  34  CFR  791.21.  The 
Secretary  proposes  to  use  selection 
criteria  set  forth  in  this  notice  to 
evaluate  an  application  for  the  center 
award.  The  proposed  criteria  are 
consistent  with  the  provisions  of  the 
Educational  Research,  Development, 
Dissemination  and  Improvement  Act  of 
1994. 


Selection  Criteria:  The  Secretary  plans 
to  use  the  following  selection  criteria  to 
evaluate  applications  when  a 
competition  is  announced.  The 
maximum  score  for  all  these  criteria  is 
100  points.  The  maximum  score  for 
each  criterion  is  indicated  in 
parentheses. 

(a)  Research  Mission  and  Technical 
Soundness.  (40  points) 

The  Secretary  reviews  each 
application  to  determine  the  quality  and 
significance  of  the  center's  overall 
research  agenda,  definitive  study  or 
studies,  and  other  individual  research 
projects,  including — 

(1)  The  coherence,  significance,  and 
technical  merits  of  the  center's  research 
projects  and  agenda,  in  the  context  of 
the  current  state  of  the  field;  and 

(2)  The  importance,  quality  of  design 
and  methodological  rigor  of  the  center's 
definitive  study  or  studies. 

(b)  Personnel.  (30  points) 
The  Secretary  reviews  each 

application  to  determine  the 
qualifications  and  time  commitments  of 
the  center's  personnel,  including — 

(1)  The  time  commitment, 
experiences,  and  expertise  of  the 
primary  researchers  enabling  them  to 
achieve  the  center's  mission;  and 

(2)  The  qualifications  of  the  Director 
and  support  staff,  and  whether  they  will 
commit  at  least  a  majority  of  their  time 
to  center  activities. 

(c)  Institutional  Arrangements.  (30 
points) 

The  Secretary  reviews  each 
application  to  evaluate  the  capacity  of 
the  center's  institutional  structure  and 
arrangements  to  support  the  center's 
projects  and  objectives,  including — 

(1)  The  center's  ability  to  respond  to 
and  provide  leadership  for  those  who 
can  use  or  benefit  from  the  center's 
research; 

(2)  The  center's  plans  to  support, 
monitor,  and  complete  research  projects 
that  meet  the  highest  standards  of 
professional  excellence;  and 

(3)  The  center's  ability  to  disseminate 
useful  research  findings  and  other 
information  to  appropriate  audiences  in 
ways  that  will  maximize  the  benefits  of 
its  work. 

PROPOSED  POST- AWARD 
REQL'IREMENTS:  The  Secretary 
proposes  the  following  post-award 
requirements  consistent  with  the 
Educational  Research,  Development. 
Dissemination  and  Improvement  Act  of 
1994.  A  grantee  receiving  a  center  award 
shall— 

(a)  Provide  OERI  with  information 
about  center  projects  and  products  and 
other  appropriate  research  information 
so  that  OERI  can  monitor  center 
progress  and  maintain  its  inventory  of 


funded  research  projects.  This 
information  must  be  provided  through 
media  that  include  an  electronic 
network; 

(b)  Conduct  and  evaluate  research 
projects  in  conformity  to  the  highest 
professional  standards  of  research 
practice;  and 

(c)  Reser\e  five  percent  of  each  budget 
period's  funds  to  support  activities  that 
fall  within  the  center's  mission,  are 
designed  and  mutually  agreed  to  by 
both  the  center  and  OERI.  and  enhance 
OERIs  ability  to  carry  out  its  mission. 
Such  activities  may  include  developing 
research  agendas,  conducting  research 
projects,  collaborating  with  other 
federally-supported  entities,  and 
engaging  in  leadership  and 
dissemination  activities. 

The  Secretary  believes  that  use  of  the 
proposed  selection  criteria  will  improve 
the  quality  of  applications,  and  that  the 
proposed  post-award  requirements  will 
enhance  the  quality  of  the  center's 
research,  development,  and 
dissemination  activities. 

The  Secretary  will  announce  the  final 
priority,  selection  criteria,  and  post- 
award  requirements  in  a  notice  in  the 
Federal  Register.  The  final  priority, 
selection  criteria  and  post-award 
requirements  will  be  determined  by 
responses  to  this  notice,  available  funds, 
and  other  considerations  of  the 
Department.  Funding  of  a  particular 
project  will  depend  on  the  availability 
of  funds,  the  nature  of  the  final  priority, 
and  the  quality  of  the  applications 
received. 

Nole:  This  notice  does  not  solicit 
applications.  A  notice  inviting  applications 
under  this  competition  will  be  published  in 
the  Federal  Register  com  urrent  w.ith  or 
following  publication  of  the  notice  of  fmal    - 
priority,  selection  criteria,  and  post-award 
requirements. 

Program  Authority:  P.L  103-382.  Title  X. 
ParlB 

(Catalog  of  Federal  Domestic  .\ssis!aiice 
Number  84.206.  Jacob  K.  Javits  Gifted  and 
Talented  Students  Education  Act  of  1994) 

Dated  lanuary  5.  1995. 
Sharon  P.  Robinson, 

Assistant  Secrt^tan'  for  Educational  Hfx'nrch 

and  Improvement. 

[PR  Doc  95-714  Filed  1-11-95:  8:45  ani| 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No$.  10100-000.  4437-006,  4376- 
001.  3913-0<»1.  9787-000.  6984-000, 10311- 
002. 10269-<>02.  &  10416-003] 

Cascade  F^ver  Hydro,  et  al;  Extending 
Time  To  Comment  on  Draft  EIS 

Januar>'  6,  11195. 

The  Fed(  ral  Energy  Regulatory 
Commissic  n  (FERC)  issued  a  Draft 
Environmental  Impact  Statement  (DEIS) 
for  9  propc  sed  projects  in  the  Skagit 
River  Basil  i,  Washington.  The  Notice  of 
Availabihtv  of  the  DEIS  appeared  in  the 
Federal  Roister  on  December  2. 1994, 
59  FR  61894. 

In  respoi  ise  to  a  letter  filed  by  the 
Washingto  i  Department  of  Ecology, 
FERC  is  ex  ending  the  comment  period 
on  the  DEI:  >  from  January  30. 1995.  until 
March  1.  1  )95. 

Anyone  vishing  to  comment  in 
writing  on  the  DEIS  must  do  so  no  later 
than  Marcli  1, 1995.  Comments  should 
be  address  ;d  to:  Lois  D.  Cashell, 
Secretar>'.  ='ederal  Energy  Regulator>' 
Commissi(  n,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426. 

VVritten  torrespondence  should 
clearly  shqw  the  following  caption  on 
the  first  pie;  Skagit  River  Basin  Docket 

No.  ELas-Tg-iig. 

For  furtho'  information,  please  contact 
John  McEai^em  at  (202)  219-3056. 
LoisD.< 
Secretary. 

[FR  Doc.  95|-722  Filed  1-11-95;  8:45  am] 
BILLINC  C004  (717-01-M 


tNol: 


[Project  Nol  3721-001;  Project  Mo.  4270- 
001 ;  Project  No.  4282-001 ;  Project  No. 
4312-001;  Project  No.  4628-001;  Project  No. 
4738-002;  Project  No.  9231-000] 

Puget  SoMnd  Power  &  Light  Company; 
Mountain  ^hythum  Resources; 
Mountain  Water  Resources;  Watersong 
Resources;  McGrew  &  Associates; 
McGrew.  McMaster,  Koch,  Scott  Paper 
Company;  Notice  of  Extending  Time  To 
Comment  on  Draft  EIS 


January  6 

The  Federal 
Commissi 


i3n 


995. 

Energy  Regulatory 
(FERC)  issued  a  Draft 
Environmental  Impact  Statement  (DEIS) 
d  projects  in  the  Nooksack 
Washington.  The  Notice  of 
of  the  DEIS  appeared  in  the 
er  on  December  2, 1994, 


prop  3se 
Has:  n 


for? 

River 

Availability 

Federal 

59FR6 

In 
Washi 


Ri  )giste 


1894. 
respc  nse 


mgti  >n 


JMI 


to  a  letter  filed  by  the 
Department  of  Ecology, 


FERC  is  extending  the  comment  period 
on  the  DEIS  from  January  30,  1995,  until 
March  1,  1995. 

Anyone  wishing  to  comment  in 
writing  on  the  DEIS  must  do  so  no  later 
than  March  1, 1995.  Comments  should 
be  addressed  to:  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426. 

VVritten  correspondence  should 
clearly  show  the  following  caption  on 
the  first  page:  Nooksack  River  Basin 
Docket  No.  EL85-19-118. 

For  further  information,  please 
contact  Tom  Dean  at  (202)  219-2778. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  95-721  Filed  1-11-95;  8;45  am) 
BILUNG  CODE  C717-01-M 


Office  Of  Fossil  Energy 
[FE  Docket  No.  94-104-NG] 

The  Clean  Air  Fuels  Corporation;  Order 
Granting  Blanket  Authorization  To 
Import  and  Export  Natural  Gas, 
Including  Liquefiad  Natural  Gas 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  The 
Clean  Air  Fuels  Corporation  (CAF) 
blanket  authorization  to  import  up  to  a 
combined  total  of  20  Pcf  of  natural  gas. 
including  liquefied  natural  gas  (LNG) 
from  Canada  and  Mexico.  In  addition, 
CAF  is  authorized  to  export  a  combined 
total  of  up  to  20  Bcf  of  natural  gas. 
including  LNG,  to  Canada  and  Mexico. 
This  authorization  to  import  and  export 
natural  gas  and  LNG  from  and  to  Canada 
and  Mexico  is  for  a  period  of  two  years 
beginning  on  the  date  of  the  initial 
import  or  export  delivery,  whichever 
occurs  first. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056. 
Forrestal  Building.  1000  Independence 
Avenue,  S.W.,  Washington.  D.C.  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  DC.  on )anuary  3, 
1995. 

Clifford  Tomaszewski, 
Director,  Office  of  Natural  Gas.  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  95-628  Filed  1-11-95;  8:45  am] 

BILUNO  COOC  «4S0-01-P 


[FE  Docket  No.  94-105-NG] 

National  Steel  Corporation  Order 
Granting  Blanket  Authorization  To 
Import  and  Export  Natural  Gas  From 
and  To  Canada 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
National  Steel  Corporation  blanket 
authorization  to  import  up  to  125  Bcf  of 
natural  gas  from  Canada  and  to  export 
up  to  75  Bcf  of  natural  gas  to  Canada. 
This  authorization  is  for  a  period  of  two 
years  beginning  on  the  date  of  the  initial 
import  or  export,  whichever  occurs  first. 
after  December  31, 1994. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room.  3F-05ff, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W..  Washington,  D.C.  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  D.C.  on  )anuar\'  3 
1995. 
ClifFord  P.  Tomaszewski, 

Director.  Office  of  Natural  Gas.  Office  ofFueh 

Programs.  Office  of  Fossil  Energy 

IFR  Doc.  95-829  Filed  1-11-95;  8:45  am] 

BILLIMO  COOC  •4S0-01-P 


[Project  No.  1 1075-001  ktaho] 

Grand  View  Irrigation  District,  Ltd., 
Surrender  of  Preliminary  Permit 

January  6, 1995. 

Take  notice  that  Grand  View 
Irrigation  District.  Ltd..  Permittee  for  the 
Grand  View  Project  No.  11075.  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  11075  was  issued  January 
23. 1992.  and  would  have  expired 
December  31. 1995.  The  project  would 
have  been  located  on  the  Grand  View 
Irrigation  District's  canal,  off  C.J.  Strike 
reservoir,  in  Owyhee  County.  Idaho. 

The  Permittee  filed  the  request  on 
December  12, 1994,  and  the  preHminary 
permit  for  Project  No.  11075  would  have 
expired  on  December  31, 1994.  Since 
there  is  less  than  30  days  remaining  in 
the  permit's  maximum  term,  the  permit 
shall  remain  in  effect  through  Friday, 
December  30, 1994.  New  applications 
involving  this  project  site,  to  the  extent 


provided  for  under  18  C.F.R.  Part  4,  may 
be  filed  on  the  next  business  day 
Lois  D.  Cashell. 

Sf.rretary. 

!FK  n-jc.  95-724  Filed  1-11-95;  8:45  am] 

BILLING  CODE  6717-01-M 


[Docket  No.  CP95-131-0001 

Colorado  Interstate  Gas  Co.;  Notice  of 
Request  Under  Blanket  Authorization 

January  6,  1995. 

Take  notice  that  on  December  22. 
1994,  Colorado  Interstate  Gas  Company 
(CIG),  P.O.  Box  1087,  Colorado  Springs, 
Colorado  80944.  filed  in  Docket  No. 
CP95-1 31-000  a  request  pursuant  to 
Section  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  a  new  delivery  facility  located 
in  Albany  County,  Wyoming,  under 
CIG's  blanket  certificate  issued  in 
Docket  No.  CP83-21-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

CIG  states  that  the  facility  would 
consist  of  a  2-inch  tap,  meter  run  and 
facilities  appurtenant  thereto  for  the 
delivery  of  gas  to  Walden  Capital 
Leasing  Corporation  for  use  by  the     «* 
municipal  customers  of  the  Town  of 
Walden,  Colorado. 

CIG  states  further  that  it  has  been 
advised  that  the  maximum  daily  volume 
would  be  approximately  750  Mcf  with 
an  estimated  annual  requirement  of 
100,000  Mcf.  It  is  said  that  the  estimated 
cost  of  the  dehvery  facilities  is  $47,400 
for  which  CIG  would  be  reimbursed. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  95-723  Filed  1-11-95:  8:45  ami 
BILUNG  CODE  6717-01-M 


Pocket  No.  CP95-1 38-000] 

Natural  Gas  Pipeline  Co.  of  America; 
Notice  of  Application 

JinuRry  6. 1335. 

Tnke  nctice  that  on  December  29, 
1994,  Nat;.ra!  Gas  Pipeline  Company  of 
America  {.N'aturali,  701  East  22nd  Street, 
Lo.Tibard,  Illinois  60148,  filed  in  Docket 
No.  CP95-]3e-000  an  application 
pursuant  to  Section  7(b)  of  the  Naf;jral 
Gas  Act  for  pcnnission  and  approval  to 
abandon  by  sale  an  offshore  pipeline 
lateral  and  appurtenant  facilities  located 
offshore  Texas,  all  as  more  fully  .set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Natural  propobes  to  abandon  bv  sale 
to  NCX  Company,  Inc.  (NCX).  a  0.95 
mile  pipeline  lateral  in  High  Island, 
Block  A-270  (HI  A-270).  it  is  stated  that 
the  lateral  was  constructed  under 
Natural's  budget  certificate  in  Docket 
No.  CP80-86-000,  to  gain  access  to  gas 
supplies  from  Chevron  U.S.A.  Inc. 
(Chevron)  and  to  transport  gas  for  itself 
and  for  Tennessee  Gas  Pipeline 
Company  (Tennessee),  which  was  also 
receiving  gas  supplies  fi-om  Chevron, 
through  the  High  Island  Offshore 
System.  It  is  asserted  that  NCX  is  one  of 
the  working  interest  owners  in  HI  A- 
270  and  the  operator  of  the  platform.  It 
is  explained  that  NCX  would  purchase 
the  facilities  for  $550,000.  It  is  stated 
that  NCX  is  requesting  in  a  separate 
petition  that  the  Commission  issue  a 
declaratory  order  making  a 
determination  that  the  lateral  be 
considered  a  non-jurisdictional 
gathering  facility. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
27,  1995,  file  with  the  Federal  Energy  ' 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  ser\'e  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  partv 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 


Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
n'.fd  within  the  time  required  herein,  if 
thn  Commissio.'i  on  its  o".%n  review  of 
the  matter  finds  th.^t  permission  and 
approval  fo;-  the  propose  abandonment 
are  required  b\  the  public  convenience 
a.-id  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Ccoimission  on  its  own  moticn  believes 
lh?A  a  for.Tsal  hi:"iririg  ,•>  required,  further 
nttice  of  such  hearing  v.-iii  be  duly 
given. 

L'nder  the  pjoo-'dvire  herein  provided 
for,  unhjss  otherwise  advised,  it  will  be 
ur.nef.es.sar\  for  Natural  to  appear  or  be 
represented  at  'he  hcari.ag. 
Lois  D.  Cashell. 
Secretary 
IFR  Doc.  95-720  Filed  1-11-95;  B  45  ami 

BILLING  CODE  6717-01-*! 

[Docket  No.  EL95-16-000) 

Southern  California  Edison  Company; 
Filing 

January  6.  1995. 

Take  notice  that  on  January  6.  1995. 
Southern  California  Edison  Company 
(Edison)  filed  a  Petition  For 
Enforcement  pursuant  to  Section  210(h) 
of  the  Public  Utilitv  Regulatory  Policies 
Act  of  1978  (PURPA).  Edison  states  that 
the  California  Public  Utilities 
Commission  (California  Commission) 
has  ordered  Edison  to  sign  long-term, 
fixed-price  contracts  with  qualiMrig 
facilities  (QFs)  to  purchase  686  MW  of 
new  capacity  that  will  come  on  line  in 
1997-99.  Edison  asserts  that  these  new 
contracts  will  require  payments  above 
its  avoided  cost  and  will  dramatically 
increase  stranded  costs  in  a  soon  to  be 
restructured  electric  utility  industr\. 
Edison  requests  the  Commission  tu 
relieve  Edison  and  its  customers  from 
these  California  Commission  orders 
which  it  asserts  violate  both  PURPA  and 
this  Commission's  regulations.  18  CFR 
Part  292. 

Any  person  desiring  to  be  heard  or-to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE  ,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  27,  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\e  to  make 


2960 


protestan  s  parties  to  the  proceeding. 
Any  per*  in  wishing  to  become  a  party 
must  file  1  motion  to  intervene.  Copies 
of  this  fili  ng  are  on  file  with  the 
Commiss  on  and  are  available  for  public 
inspectio!  i 
Lois  D.  Ca4h«U 
Secretary. 
IFRDoc 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-613^] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  linvironmental  Protection 
Agency  (liPA). 
ACTION:  N  otice. 


SUMMARY;  In  compliance  with  the 
Paperwoi  *.  Reduction  Act  (44  U.S.C. 
3501  et  stq.),  this  notice  announces  that 
the  Inforr  lation  Collection  Request  (ICR) 
abstracte<  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  fo  ■  review  and  comment.  The 
ICR  desci  ibes  the  nature  of  the 
informati  jn  collection  and  its  expected 
cost  and  1  lurden. 

DATES:  Comments  must  be  submitted  on 
or  before  February  13, 1995. 
FOR  FURTWER  »lfORMAT10H  OR  A  COPY  OF 
THS  ICR  cpNTACT:  Sandy  Farmer  at  EPA, 
(202)  260i-2740. 

SUPPLEM9<TARY  INFORMATION: 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  L  nderground  Storage  Tanks: 
Technica  and  Financial  Requirements 
and  State  Program  Approval  Procedures 
(ICR  No.  1360.04;  OMB  No.  2050-0068). 
This  ICR  :onsohdates  and  renews  three 
approved  collections:  ICR  1360, 
Undergro  und  Storage  Tanks  (USTs) — 
Notification,  Reporting,  and 
Recordke  sping  Requirements  (OMB  No. 
205a-00e  8);  ICR  1359,  RCRA  Financial 
Responsi  )ility  Requirements  for  USTs 
(OMB  Nc .  2050-0066):  and  ICR  1355, 
UST — Re  ^uirements  for  State  Program 
Approvai  (OMB  No.  2050-0067). 

Abstract:  This  ICR  details  the 
information  collection  activities 
associate  1  with  technical,  financial 
responsit  ility,  and  state  program 
approval  requirements  for  owners  and 
operators  of  underground  storage  tanks 
(USTs).  dwners  of  USTs  that  contain 


regulated 


JMI 


substances  must  notify  their 


designate  d  State  or  local  agency  of  the 
existence  of  their  tanks.  Owners  of  new 
or  replao  tment  UST  systems  must  notify 


their  designated  agency  within  30  days 
of  bringing  a  tank  into  use  by 
submission  of  the  federal  notification 
form,  or  an  approved  alternate  State 
notification  form.  Also,  any  person  who 
sells  a  tank  intended  to  be  used  in  an 
UST  system  must  advise  the  tank 
purchaser  of  the  owner's  notification 
requirements.  UST  owners  and 
operators  must  maintain  records  on 
monitoring,  cathodic  protection, 
installation,  release  detection 
equipment  calibration,  maintenance, 
repairs,  and  closures.  UST  owners  and 
operators  must  also  report  on  suspected 
and  confirmed  releases;  initial 
abatement;  initial  site  characterization; 
free  product  removal;  cleanup 
investigation;  corrective  action;  and 
closure.  State,  local,  and  federal 
authorities  use  the  information  to  verify 
statutory  compliance  and  to  enforce 
technical  standards  for  USTs. 

The  financial  responsibility 
requirements  for  owners/operators  of 
USTs  are  specified  in  Subpart  H, 
Financial  Responsibility  Requirements, 
40  CFR  Part  280.  Owners/operators  of 
USTs  containing  petroleum  must  obtain 
evidence  of  financial  responsibility  for 
UST  releases.  In  order  to  comply  with 
the  requirements,  owners/operators  of 
USTs  containing  petroleum  must  obtain 
one  of  the  financial  instruments 
specified  in  the  regulation.  On  occasion, 
owners/operators  who  obtain  a  financial 
instrument  must  report  to  EPA  on  the 
status  of  financial  assurance 
instruments,  their  financial  status  or  the 
financial  status  of  institutions  issuing 
the  instruments.  In  addition,  owners/ 
operators  must  maintain  records  of  the 
financial  instrument  along  with  a 
statement  that  they  are  in  compliance 
with  the  financial  responsibility 
requirements. 

The  requirements  for  approved  State 
programs  are  specified  in  40  CFR  Part 
281.  Any  State,  Territory  or  Indian  Tribe 
wishing  to  operate  an  UST  program  in 
lieu  of  the  federal  program  must  submit 
a  one-time  application  to  EPA  for 
approval.  In  addition,  approved  States 
may  have  to  submit  a  revised 
application  under  certain 
circumstances,  for  example,  when  a  key 
State  law  or  UST  regulation  is  repealed 
or  modified.  Development  of  an 
application  is  coordinated  with  EPA 
Regional  Offices,  and  States  may  submit 
draft  applications  to  EPA  for  review  and 
comment  prior  to  submittal  of  the 
official  State  application.  EPA  reviews 
the  State  application  to  determine 
whether  the  State  technical 
requirements  are  as  stringent  as  the 
corresponding  federal  requirements  and 
if  the  State  program  provides  adequate 


enforcement  for  compliance  with  the 
requirements. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  is 
estimated  to  average  12  hours  per 
response  and  1 1  hours  per  recordkeeper 
annually  for  UST  facilities.  For  states 
applying  for  program  approval,  the 
public  reporting  burden  is  estimated  to 
average  108  hours  per  response  and  34 
hours  per  recordkeeper  annually.  This 
estimate  includes  all  aspects  of  the 
information  collection  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Respondents:  Owners  and  Operators 
of  Underground  Storage  Tanks  that 
contain  regulated  substances.  States, 
Territories,  and  Indian  Tribes. 

Estimated  Number  of  Respondents: 
389,296. 

Estimated  Number  of  Responses  Per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  9,088,267  hours. 

Frequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 

S^dy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223Y),  401  M  Street  SW 
Washington,  D.C. 
and 

Jonathan  Gledhill,  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs. 
725  17th  Street  NW.,  Washington. 
D.C.  20503. 

Dated;  January  5. 1995. 
Paul  Lapsley. 

Director.  Regulatory  Management  Division. 
|FR  Doc.  95-704  Filed  1-11-95:  8:45  am| 
BILUNG  CODE  SSCO-SO-M 


[WH-FLR-5138-8] 

State  and  Local  Assistance;  Grants  for 
State  Water  Pollution  Control 
Revolving  Funds  (Title  VI)  Under  the 
Clean  Water  Act 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  allotment. 

SUMMARY:  The  Departments  of  Veterans 
Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act,  1995.  (the 
Act)  provides  $1,235,200,000  to 
capitalize  State  Revolving  Fund  (SRF) 
programs  authorized  by  Title  VI  of  the 


Clean  Water  Act  (CWA).  This  notice  sets 
forth  the  State  allotments  for  Fiscal  Year 
(FY)  1995  for  their  SRF  programs.  It  also 
provides  notice  that  one-half  of  one 
percentum  of  the  appropriation, 
$6,176,000,  is  reserved  for  grants  to 
Indian  Tribes  and  Alaska  Native 
Villages  to  construct  sewage  treatment 
facilities. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Leonard  B.  Fitch,  Municipal  Support 
Division,  Office  of  Wastewater 
Management  (202)  260-5858. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  No.  103-327,  the  Departments  of 
Veterans  Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act,  1995. 
provides  $1,235,200,000  to  capitalize 
SRF  programs  authorized  by  Title  VI  of 
the  CWA.  Section  604(a)  of  the  CWA 
requires  that  funds  appropriated  for 
Title  VI  for  FYs  1987-1990  be  allotted 
in  accordance  with  the  table  in  section 
205(c)(3)  of  the  CWA.  Congress  has 
given  the  Agency  no  instruction 
regarding  the  allotment  of  FY  1995 
funds.  In  the  absence  of  Congressional 


action,  the  Agency  will  allot  the  FY 
1995  funds  in  accordance  with  the  table 
in  section  205(c)(3)  except  as  described 
below. 

Indian  Tribes  Adjustment 

Public  Law  102-389  authorized  the 
Administrator  to  reser\'e  up  to  one  half 
of  one  percentum  of  the  funds 
appropriated  for  FY  1993  and  thereafter 
for  the  State  Revolving  Funds  for 
making  grants  to  Indian  Tribes  and 
Alaska  Native  Villages  for  construction 
of  wastewater  treatment  faciUties.  The 
full  amount  is  hereby  reserved  to  be 
administered  under  the  Indian  Set- 
Aside  Program  authorized  bv  section 
518(c)  of  the  aVA. 

Trust  Territory  Adjustment 

In  Public  Law  No.  99-«58,  Congress 
approved  a  Compact  of  Free  Association 
for  the  Trust  Territories'  members.  Two 
entities,  the  Federated  States  of 
Micronesia  and  the  Republic  of  the 
Marshall  Islands  have  implemented 
Compacts  and  are  no  longer  eligible  for 
grants  under  Title  VI.  At  the  beginning 
of  the  FY  the  Republic  of  Palau's 


Compact  of  Free  Association  had  not 
become  effective,  and,  under  Public  Law 
No.  99-239.  SecUon  105(h)(2),  Palau 
remains  eligible  for  Title  VI  grants. 
Funds  that  otherwise  would  have  been 
allotted  to  the  Federated  States  of 
Micronesia  and  the  Republic  of  the 
Marshall  Islands  are  redistributed  to  the 
States  and  Territories  by  proportionally 
increasing  their  respective  shares  of  the 
appropriation  as  showTi  in  the  column 
titled  "Allotment  Formula  After  Trust 
Territory  Adjustments".  The  actual 
allotments  resulting  from  the  adjusted 
allotment  shares  are  shown  in  the 
column  titled  "Fiscal  Year  1995  State 
Allotment '.  The  table  at  the  end  of  this 
notice  lists  the  amount  of  funding  made 
available  to  each  State.  These  funds  are 
available  for  obligation  until  September 
30, 1996.  Grants  from  the  allotments 
may  be  awarded  as  of  the  date  that  the 
funds  were  issued  to  the  Regional 
Administrators  bv  the  Comptroller  of 
EPA. 

Dated:  Dereinber  22. 1994. 
Carol  M.  Browner, 

Administrator. 


State 


Alat)ama 

Alaska 

Arizona  

Arkansas  

California  

Colorado 

Connecticut  

Delaware  

Dist.  of  Columbia 

Florida  

Georgia 

Hawaii 

Idaho  

Illinois  

Indiana , 

Iowa 

Kansas  

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts  ... 

Michigan 

Minnesota 

Mississippi 

Missouri  

Montana  

Nebraska 

Nevada  

New  Hampshire  .. 

New  Jersey  

New  Mexico 

New  York 

North  Carolina  .... 

North  Dakota 

Ohio 

Oklahoma 

Oregon  

Pennsylvania 

Rhode  Island 


Altotment  formula 


0.011309 

0.006053 

0.006831 

0.006616 

0.072333 

0.008090 

0.012390 

0.004965 

0.004965 

0.034139 

0.017100 

0.007833 

0.004965 

0.045741 

0.024374 

0.013688 

0.009129 

0.012872 

0.011118 

0.007829 

0.024461 

0.034338 

0.043487 

0.018589 

0.009112 

0.028037 

0.004965 

0.005173 

0.004965 

0.010107 

0.041329 

0.004965 

0.111632 

0.018253 

0.004965 

0.056936 

0.008171 

0.011425 

0.040062 

0.006791 


Allotment  formula 

after  trust  terrrtory 

adjustment 


0.011320 

0.006059 

0.006837 

0.006622 

0.072400 

0.008098 

0.012402 

0.004970 

0.004970 

0.034171 

0.017116 

0.007840 

0.004970 

0.045783 

0.024397 

0.013701 

0.009137 

0.012884 

0.011128 

0.007836 

0.024484 

0.034370 

0.043527 

0.018606 

0.009120 

0.028063 

0.004970 

0.005178 

0.004970 

0.010116 

0.041367 

0.004970 

0.111736 

0.018270 

0.004970 

0.056989 

0.008179 

0.011436 

0040099 

0.006797 


Fiscal  year  1 995 
btte  VI  state  allot- 
ment 


$13,911,900 
7,446.200 
8.403,300 
8,138.800 
88.981,600 
9,952,000 
15,241,800 
6.107,800 
6.107.800 
41,996.600 
21,035.800 
9,635,900 
6.107.800 
56.269.000 
29,984,100 
16,838,500 
11.230.200 
15.834.700 
13.677.000 
9.531,000 
30,091,100 
42,241,400 
53.496-200 
22,867.500 
11,209.300 
34.490.200 
6,107,800 
6,363,600 
6.107,800 
12.433,300 
50,841.500 
6,107.800 
137.325,400 
22.454.200 
6.107.800 
70,040,700 
10,061.700 
14.054,600 
49,282,900 
8,354,100 


2962 


South  Carolina 
South  Dakota 

Tennessee  

Texas  

Utah 

Verrrxjnt 

Virginia  

Washington  ... 
West  Virginia  . 

Wisconsin  

Wyoming  

American  Samo^ 

Guam 

N.  Marianas  . 
Puerto  Rico  . 
T  T  of  Palau 
Virgin  Islands 


State  totals  . 
Indian  tribes 


Total  all  f  inds 
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State 


Allotment  formula 


0.010361 

0.004965 

0.014692 

0.046226 

0.005329 

0.004965 

0.020698 

0.017588 

0.015766 

0.027342 

0.004965 

0.000908 

0.000657 

0.000422 

0.013191 

0.000367 

0.000527 


Allotment  formula 

after  trust  territory 

adjustnr>ent 


0.999072 


0.010371 

0.004970 

0.014706 

0.046269 

0.005334 

0.004970 

0.020717 

0.017604 

0.015781 

0.027367 

0.004970 

0.000909 

0.000658 

0.000422 

0.013203 

0.000367 

0.000527 


Fiscal  year  1995 
title  VI  state  allot- 
ment 


1.000000 


12.745.700 

6.107,800 

18,073.600 

56,865,600 

6,555,600 

6,107,800 

25,462,000 

21,636,200 

19,394,800 

33.635,200 

6,107.800 

1,117,000 

808,200 

519,100 

16,227,100 

451,500 

648,300 


1 .229,024,000 
6,176,000 


1 ,235,200.000 
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[PF-618;FRL-ii927-7] 

Rhone  Poulenc  Ag  Co.;  Request  for 
Extension  of  Tolerances  for  Ttiiodicarb 

AGENCY:  Envi  onmental  Protection 
Agency  (EPA 
ACTION:  Notic  !. 


has  received  from  Rhone 
.  a  request  to  extend  the 
the  insecticide  thiodicarb 
ite  in  or  on  leafy 
brlDccoli,  cabbage,  and 
tolerances  had  been 
er  the  filing  by  Rhone 
.  of  pesticide  petitions 
17. 
Comnients,  identified  by  the 
control  number  (PF-618), 
ed  on  or  before  February 


;C3 


The 


6F341 


ly 


SUMMARY:  EPjK 
Poulenc  Ag 
tolerances  for 
and  its  metabpl 
vegetables, 
cauliflower 
established  a 
Poulenc  Ag 
7F3516and 
DATES: 
document 
must  be  recei|i' 
13.  1995. 
ADDRESSES 
comments  on 
the  documen 
to:  Public 
Resources 
Division 
Programs 
Agency,  401 
DC  20460.  In 
to  Rm.  1132, 
Davis  Hvvy 
Informat 
comment(s) 
be  claimed 
part  or  all  of 

■Confidenti 

(CBI) 

disclosed  exi 


tioi 


JMI 


mail,  submit  written 
this  notice,  identified  by 
control  number  (PF-618). 
Response  and  Program 
Br  mch.  Field  Operations 
(75C  6C),  Office  of  Pesticide 
En  v^ironmental  Protection 
vl  St.,  S\V.,  Washington, 
person,  bring  comments 
CM  #2. 1921  Jefferson 
Arlington,  VA. 

submitted  and  any 
( onceming  this  notice  may 
ci  )nfidential  by  marking  any 
hat  information  as 
Business  Information" 
Infondation  so  marked  will  not  be 
;(  ept  in  accordance  with 


procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  1132  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Dennis  H.  Edwards,  Jr..  Product 
Manager  (PM-19),  Registration  Division 
(7505C),  Office  of  Pesticide  Programs," 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  207,  CM  #2.  1921  Jefferson  Davis 
Hvvy.,  Arlington,  VA,  (703)  305-6386. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
received  from  the  Rhone  Poulenc  Ag 
Co.,  P.O.  Box  12014,  Research  Triangle 
Park,  NC  27709.  requests  to  extend  for 
1  year  a  temporary  tolerance  that 
expires  on  August  15,  1996,  for  the 
combined  residues  of  the  insecticide 
thiodicarb  (dimethyl  N,iV-[thiobis 
[(methylimino)  carbonyloxyllbis 
[ethanimidothioate]).  in  or  on  leafy 
vegetables  at  35  parts  per  million  (ppm) 
under  40  CFR  180.407(b)  and  a 
temporary  tolerance  that  expires  on 
August  15,  1996,  for  the  aforementioned 
combined  residues  of  the  insecticide 
thiodicarb  and  its  metabolite, 
methomyl,  in  or  on  broccoli  at  7  ppm, 
cabbage  at  7  ppm,  and  cauliflower  at  7 
ppm  under  40  CFR  180.407(c).  (For  a 
rule  previously  extending  these 


tolerances,  see  the  Federal  Register  of 
August  11.  1993  (58  FR  42673).) 

Authority:  21  U.S.C.  346a  and  348. 

Dated:  December  22, 1994. 

Lois  Rossi, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

IFR  Doc.  95-820  Filed  1-11-95;  8:45  ami 

BILLING  COOE  6560-5(V-F 

[OPP-180956;  FRL  4928-1] 

Receipt  of  Applications  for  Emergency 
Exemptions  to  Use  Bifenthrin; 
Solicitation  of  Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  received  specific 
exemption  requests  from  the  California 
Environmental  Protection  Agency  and 
the  Texas  Department  of  Agriculture 
(hereafter  referred  to  as  the 
"Apphcants")  to  use  the  pesticide 
bifenthrin  [CAS  82657-04-3  {cis  isomer) 
and  CAS  83322-02-5  (trans  isomer)]  to 
treat  up  to  200,000  and  36,000  acres, 
respectively,  of  cucurbits  (cucumbers, 
melons,  pumpkins,  and  squash)  to 
control  the  sweet  potato  whitefly.  In. 
accordance  with  40  CFR  166.24,  EPA  is 
soliciting  public  comment  before 
making  the  decision  whether  or  not  to 
grant  the  exemptions. 
DATES:  Comments  must  be  received  on 
or  before  January  27, 1995. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  *OPP-180956."  should  be 


submitted  by  mail  to:  Public  Response 
and  Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  D.C.  20460.  In  person, 
bring  comments  to:  Rm.  1132,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  Crystal  Mall  No.  2, 1921 
Jefferson  Davis  Highway,  Arlington.  VA. 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrea  Beard,  Registration 
Division  (7505VV),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
D.C.  20460.  Office  location  and 
telephone  number:  Floor  6.  Crystal 
Station  #1.  2800  Jefferson  Davis 
Highway.  Arlington.  VA,  (703)  308- 
8791. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  State  agency 
from  any  registration  provision  of 
FIFR,^  if  she  determines  that  emergency 
conditions  e.xist  which  require  such 
exemption.  The  Applicants  have 
requested  the  Administrator  to  issue 
specific  exemptions  for  the  use  of 
bifenthrin  on  cucurbits  to  control  the' 
sweet  potato  whitefly.  Information  in 
accordance  with  40  CFR  part  166  was 
submitted  as  part  of  this  request.  The 
sweet  potato  whitefly  (SPWF)  is  a 
relatively  new  pest  on  cucurbits.  The 
SPWF  has  caused  severe  economic 
damage  to  several  other  commodities 
nationwide  including  cotton,  lettuce, 
squash,  beans,  peanuts,  and 
ornamentals.  SPWF  causes  damage 
through  feeding  activities,  and  also 
indirectly  through  the  production  of  a 
honeydew,  which  encourages  growth  of 
sooty  mold  and  other  fungi.  This  pest 
also  causes  a  physiological  disorder 
resuhing  in  irregular  ripening  of  fruit, 


believed  to  be  caused  by  transmission  of 
a  geminivirus.  The  Applicants  claim 
that  adequate  control  of  the  SPWF  is  not 
being  achieved  with  the  currently 
registered  compounds.  The  Apphcants 
claim  that  significant  economic  losses 
are  expected  in  California  and  Texas 
cucurbit  production  if  the  SPWF  is  not 
adequately  controlled,  and  are  therefore 
requesting  this  use  of  bifenthrin. 

The  Applicants  propose  to  apply 
bifenthrin  at  a  maximum  rate  of  0.1  lb. 
active  ingredient  (a.i.)  (6.4  oz.  of 
product)  per  acre  with  up  to  three 
applications  allowed,  and  a  maximum 
of  0.3  lb.  a.i.  per  acre  per  season,  on  a 
total  of  200,000  acres  of  cucurbits  in 
California,  and  36,000  acres  of  cucurbits 
in  Texas.  It  is  possible  to  produce  two 
cucurbit  crops  per  calendar  year  on  a 
given  acre,  and  therefore,  the  acreage 
could  potentially  receive  6  applications, 
(maximum  of  0.6  lb.  a.i.  per  acre)  per 
calendar  year.  Therefore,  use  under 
these  exemptions  could  potentially 
amount  to  a  maximum  total  of  120,000 
lbs.  of  active  ingredient  in  California 
and  21,600  lbs.  of  active  ingredient  in 
Texas. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  applications 
themselves.  This  is  the  fifth  year  that 
this  use  has  been  requested  under 
section  18.  The  regulations  governing 
section  18  require  that  the  Agency 
publish  notice  of  receipt  in  the  Federal 
Register  and  solicit  public  comment  on 
an  application  for  a  specific  exemption 
proposing  use  of  a  pesticide  if  an 
emergency  exemption  has  been 
requested  or  granted  for  that  use  in  any 
3  previous  years,  and  a  complete 
application  for  registration  of  that  use 
and/or  a  petition  for  tolerance  for 
residues  in  or  on  the  commodity  has  not 
been  submitted  to  the  Agency  (40  CFR 
166.24(a)(6)]. 

Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above.  The  Agency  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemptions  requested  by  the 
California  Environmental  Protection 
Agency  and  the  Texas  Department  of 
Agriculture. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Crisis  exemptions. 


Dated:  January  4, 1995. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  95-819  Filed  1-11-95;  8:45  am) 
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[FRL-51 38-41 

Proposed  CERCLA  Section  122(h)(1) 
Administrative  Cost  Recovery 
Settlement  for  the  Carrico  Drum  Site 

AGENCY:  U.S.  Environmental  Protection 
Agency  ("U.S.  EPA"). 
ACTION:  Proposal  of  CERCLA  Section 
122(h)(1)  Administrative  Cost  Recovery 
Settlement  for  the  Carrico  Drum  Site. 

SUMMARY:  U.S.  EPA  proposes  to  address 
the  potential  liability  of  Hoover 
Precision  Products,  Inc.,  Hoover  Group, 
Inc.,  Hoover  Universal,  Inc.,  Johnson 
Controls,  Inc.,  and  Lydall,  Inc. 
(collectively  referred  to  as  "the  Settling 
Parties")  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liabihty  Act  of  1980 
("CERCLA"),  42  U.S.C.  9601  et  seq.,  as 
amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  ("SARA").  Pub.  L.  99-199.  for" 
past  costs  incurred  in  cormection  with 
a  federal  fund  lead  removal  action 
conducted  at  the  Carrico  Drum  Site 
("the  Site").  The  U.S.  EPA  proposes  to 
address  the  potential  liability  of  the 
Settling  Parties  by  execution  of  a 
CERCLA  Section  122(h)(1) 
Administrative  Cost  Recovery 
Settlement  ("AOC")  prepared  pursuant 
to  42  U.S.C.  9622(h)(1).  The  key  terms 
and  conditions  of  the  AOC  may  be 
briefly  summarized  as  follows:  (1)  The 
Settling  Parties  agree  to  pay  U.S.  EPA 
$73,333.33  in  satisfaction  of  claims  for 
past  costs  incurred  at  the  Site;  (2)  the 
Settling  Parties  agree  to  waive  all  claims 
against  the  United  States  that  arise  out 
of  response  acti\aties  conducted  at  the 
Site;  and  (3)  U.S.  EPA  affords  the 
Settling  Parties  a  covenant  not  to  sue  for 
past  costs  incurred  during  the  removal 
action  upon  satisfactory  completion  of 
obligations  under  the  Settlement, 
however  U.S.  EPA  is  free  to  pursue  ar.v 
other  necessary  and  appropriate  judicial 
and  administrative  relief  against  the 
Settling  Parties.  The  Site  is  not  on  the 
NPL,  and  no  further  response  activities 
at  the  Site  are  anticipated  at  this  time. 
Because  the  total  response  costs  that 
were  incurred  at  the  Site  are  less  than 
S500.000,  approval  of  the  settlement  by 
the  Attorney  General  is  not  required. 
DATES:  Comments  on  the  proposed  AOC 
must  be  received  bv  U.S.  EPA  within 


JMI 
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thirty  (30)  da) 
of  this  notice. 
ADDRESSES:  Aj 
AOC  is  availa  )le 
Region5.77\i?est 
Chicago,  lUin^iis 
Mike  Anastas 
to  visiting  the 
Comments 
should  be 
Office  of  Regi|)nal 
Region  5,  77 
(Mail  Code  C$-29A) 
60604. 

FOR  FURTHER 
Mike  Anastasto 
the  U.S.  EPA 
Regional  Couiisel. 

A  30-day  p 
date  of  publidation 
open  pursuar  t 
CERCLA,  42 
comments  on 
Comments  sh  Duld 
addressee  idejit 


Valdas  V.  Adai  ikus 

Regional  Admipistmtor. 
Protection  Age 
|FR  Doc.  95-8*' 
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s  of  the  publication  date 


copy  of  the  proposed 
for  review  at  U.S.  EPA. 
Jackson  Boulevard. 
60604.  Please  contact 
0  at  (312)  886-7951.  prior 
Region  5  office. 
I  m  tne  proposed  ACX) 

id  to  Mike  Anastasio. 
Counsel.  U.S.  EPA. 
\^est  Jackson  Boulevard 
.  Chicago,  Illinois 


I  "JFORMATION  CONTACT: 

at (312)  886-7951.  of 
tegion  5  Office  of 


riod.  commencing  on  the 

of  this  notice,  is 
to  Section  122(i)of 
.S.C.  9622(i).  for 
the  proposed  AOC. 
be  sent  to  the 
ified  in  this  notice. 


U.S.  Environmental 
cy.  Region  5. 
Filed  1-11-95:  8:45  ami 


(FRL-5137-8] 

Notice  and  Request  for  Comment  on 
Administrative  Cost  Recovery 
Settlement  Pursuant  to  the 
Comprehensiive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  Amerjded  by  the  Supertund 
Amendment*  and  Reauthorization  Act 


AGENCY: 

Agency. 
ACTION 


Environmental  Protection 
Reqifcst  for  public  comment. 


SUMMARY:  In 
122(i)ofthe 
Environmenb 
and  Liability 
("CERCLA") 
hereby  given 
administratife 
concerning 
EPA  in 
Wood 
Culpeper 
cost  recover] 
reimbursemt  nt 


Preser  I'ers 


;t  idy  i 


preparmg  a 
Jefferson 
performing  a 
feasibility  s 
administrative 
by  EPA  on  J 
correspondi 
93-28-DC  (• 
Consent 
bill  Jefferson 


Order 


accordance  with  Section 
^Comprehensive 
1  Response.  Compensation 
Act.  as  amended 
42  U.S.C.  9621(i).  notice  is 
of  a  proposed 
cost  recovery  settlement 
c  srtain  costs  incurred  by 
connpction  with  the  Culpeper 
Site  near  Culpeper. 
Co|inty.  Virginia  ("Site").  The 
settlement  concerns 
of  EPA's  costs  in 
1  \!otV.  plan  to  be  used  by 
Hojnebuilders,  Inc.  in 

remedial  investigation  and 
at  the  Site  under  an 
order  on  consent  signed 
line  16. 1993  and 
1  ig  to  EPA  Docket  No.  Ill- 
Consent  Order").  The 

provides  that  EPA  will 
Homebuilders.  Inc.  for  all 


costs  incurred  by  EPA  in  preparing  the 
work  plan  and  requires  Jefferson 
Homebuilders.  Inc.  to  reimburse  EPA  for 
the  amounts  so  billed.  At  this  time,  such 
costs  are  estimated  at  $126,125.37. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  provisions  in  the  Consent  Order 
requiring  Jefferson  Homebuilders,  Inc. 
to  reimburse  EPA's  costs  in  preparing 
the  work  plan.  The  Agency's  response  to 
comments  received  will  be  available  for 
public  inspection  at  the  U.S. 
Environmental  Protection  Agency. 
Region  III,  Regional  Docket  Clerk, 
(3RC00),  841  Chestnut  Building, 
Philadelphia,  PA  19107. 
DATES:  Comments  must  be  submitted  on 
or  before  February  13,  1995. 
ADDRESSES:  The  Consent  Order  and 
additional  background  information 
relating  to  the  settlement  are  available 
for  public  inspection  at  U.S.  EPA  Region 
III,  841  Chestnut  Building.  Philadelphia. 
PA,  19107.  A  copy  of  the  Consent  Order 
may  be  obtained  from  Suzanne  Canning. 
U.S.  EPA  Region  III  Docket  Clerk 
(3RC00),  U.S.  EPA,  Region  III,  841 
Chestnut  Building,  Philadelphia,  PA, 
19107.  Comments  should  reference  the 
"Culpeper  Wood  Preservers  Site  RI/FS 
Consent  Order"  and  should  be 
addressed  to  Suzanne  Canning,  U.S. 
EPA  Region  III  Docket  Clerk,  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  S.  Goldman,  Sr.  Assistant 
Regional  Counsel,  U.S.  EPA,  Region  III. 
841  Chestnut  Building,  Philadelphia, 
PA  19107,  Telephone:  (215)  597-4840. 

Dated:  December  23.  1994. 
Stanley  Laskowski, 

Acting  Regional  Administrator,  United  States 
Environmental  Protection  Agency.  Region  III. 
iFR  Doc.  95-703  Filed  1-11-95;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  90-571] 

Telecommunications  Relay  Services; 
FCC  Form  431 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that  in 
an  Order  on  Telecommunications  Relay 
Sen  ices  and  the  Americans  with 
Disabilities  Act  of  1990  (Order),  CC 
Docket  No.  90-571,  adopted  December 
28,  1994.  and  released  December  30. 
1994.  the  Commission  calculated  the 
contribution  factor  for  the  period  April 


26,  1995  through  March  26, 1996  for  the 
Telecommunications  Relay  Services 
(TRS)  Fund,  and  approved  the  TRS 
payment  formula  for  the  1995  calendar 
year.  In  addition,  the  Commission 
adopted  the  1995  TRS  Fund  Worksheet. 
FCC  Form  431.  subject  to  approval  by 
the  Office  of  Management  and  Budget 
(OMB). 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Gerr.  Domestic  Facilities 
Division,  Common  Carrier  Bureau,  (202) 
634-1798,  or  James  Lande,  Industry 
Analysis  Division,  Common  Carrier 
Bureau,  (202)  418-0948. 
SUPPLEMENTARY  INFORMATION:  The  above 
actions  were  taken  pursuant  to  Section 
64.604(c)(4)(iii)  of  the  Commission's 
Rules,  47  CFR  Section  64.604(c)(4)(iii). 
Pursuant  to  the  Order,  and  subject  to 
approval  by  OMB,  the  1995  TRS  Fund 
Worksheet,  FCC  Form  431,  shall  be 
effective  for  the  period  April  26.  1995 
through  March  26. 1996.  All  subject 
carriers  are  required  to  file  the  form 
annually  and  contribute  to  the  TRS 
Fund.  The  TRS  Fund  reimburses  TRS 
providers  for  the  costs  of  providing 
interstate  TRS.  The  Commission's  rules 
provide  that  the  TRS  Fund  Worksheet 
shall  be  published  in  the  Federal 
Register.  See  47  CFR  Section 
64.604(c)(4)(iii)(B). 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  2  hours  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Federal  Communications 
Commission,  Records  Management 
Branch,  Room  234,  Paperwork 
Reduction  Project  (3060-0536). 
Washington.  DC  20554  and  to  the  Office 
of  Management  and  Budget.  Paperwork 
Reduction  Project  (3060-0536). 
Washington,  DC  20503. 

Federal  Communications  Commission. 
Kathleen  M.H.  Wallman, 

Chief.  Common  Carrier  Bureau. 

TRS  Fund  Worksheet 

Estimated  Average  Burden  Hours  Per 
Response:  2  hours. 

Instructions  for  completing  the  worksheet 
for  calculating  and  filing  carrier 
contributions  to  fund  Interstate 
Telecommunications  Relay  Service  (TRS). 

Notice  to  Individuals 

Section  64.604(c)(4)(iii)  of  the 
Commission's  Rules  requires  all  carriers 
providing  interstate  service  to  complete  this 
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worksheet  and  to  contribute  funding  for 
interstate  Telecommunications  Relay 
Services  (TRS).  The  collection  of  information 
and  fees  stems  fixjm  the  Commission's 
authority  under  the  Communications  Act  of 
1934,  Sections  4,  48,  48  Stat.  1066,  as 
amended.  47  U.S.C.  154  unless  otherwise 
noted.  Interpret  or  apply  Sections  201,  211, 
218,  219,  220,  225  48,Stat.  1073,  1077.  as 
amended:  47  U.S.C.  201,  211,  218,  219,  220. 
225.  The  data  in  the  report  will  be  used  to 
ensure  that  carriers  properly  fund  interstate 
TRS.  Selected  information  provided  in  the 
worksheet  will  be  made  available  to  the 
public  in  a  manner  consistent  with  the 
Commission's  Rules.  All  carriers  providing 
interstate  telecommunications  service  must 
file  this  worksheet.  Other 
telecommunications  carriers  may  voluntarily 
file  this  worksheet. 

The  foregoing  Notice  is  required  by  the 
Privacv  Act  of  1974.  P.L.  93.579,  December 
31,  1974,  5  U.S.C.  552(a)(e)(3).  and  the 
Paperwork  Reduction  Act  of  1980.  P.L.  96- 
511,  Section  3504(c)(3). 

Publir:  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  2  hours 
per  response  including  the  time  for  reviewing 
instructions,  searching  existing  data  sources, 
gathering  and  maintaining  the  data  needed, 
and  completing  and  reviewing  the  collection 
of  information.  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  the  repwrting  burden 
to  the  Federal  Communications  Commission. 
Office  of  .Managing  Director,  Washington,  DC 
20554,  and  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of  Management  and 
Budget,  Paperwork  Reduction  project  (3060). 
Washington,  DC  20503. 

I.  Introduction 

On  July  15, 1993  the  Commission  adopted 
niles  that  require  all  providers  of  interstate 
telecommuiiications  services  to  contribute  to 
the  provision  of  TRS  based  in  their 
proportionate  share  of  gross  interstate 
revenues.  Section  64.604(c)(4)(iii)  directs 
carriers  to  calculate  and  file  their 
contribution  in  accordance  with  a  TRS  Fund 
Worksheet. 

•   *   *  Contributions  shall  be  calculated 
and  filed  in  accordance  with  a  "TRS  Fund 
Worksheet",  which  will  be  prepared  and 
published  in  the  Federal  Register.  The 
worksheet  sets  forth  information  that  must  be 
provided  by  the  contributor,  the  formula  for 
computing  the  contribution,  the  manner  of 
payment,  and  due  dates  for  pavnnents. 

II.  Filing  Requirements  and  General 
Instructions 

A.  Who  Must  File 

AH  common  carriers  providing  interstate 
telecommunications  services  within  the 
United  States  or  international 
telecommunications  service  between  U.S. 
and  foreign  points  must  file  this  worksheet. 
For  this  purpose,  the  United  States  is  defined 
as  the  conterminous  United  States,  Alaska. 
Hawaii,  American  Samoa,  Baker  Island. 
Guam,  Howland  Island,  Jarvis  Island, 
Johnston  Atoll,  Kingman  Reef,  Midway 
Island,  Navassa  Island,  the  Northern  Mariana 
Islands,  Palmvra,  Puerto  Rico,  the  U.S.  Virgin 
Islands,  and  Wake  Island. 


For  the  purpose  of  calculating  TRS 
contributions,  interstate  telecommunications 
service  includes,  but  is  not  limited  to  the 
interstate  portion  of  the  following  types  of 
services:  cellular  telephone  and  paging, 
mobile  radio,  operator  services,  personal 
communications  service  (PCS),  access  - 
(including  Subscriber  Line  Charges), 
alternative  access  and  special  access,  packet- 
switched,  WATS,  800,  900,  message 
telephone  service  (MTS),  private  line,  telex, 
telephone,  video,  satellite,  international, 
intraLATA,  and  resale  services.  Note  that  all 
local  exchange  carriers  provide  interstate 
access  services,  and  therefore  must  file. 

Carriers  need  not  file  if  they  provide  only 
intrastate  service.  Carriers  need  not  file  if 
they  did  not  provide  interstate  service  in 
calendar  year  1994.  However,  all  such 
carriers  are  encouraged  to  file  because  all 
carriers  that  file  will  be  included  in  the  FCC 
Carrier  Locator.  The  Carrier  Locator  is  a 
directory  of  telecommunications  common 
carriers  and  is  available  to  the  public  through 
the  Commission's  contract  copier  or  on-line 
through  the  FCC-State  Link  computer 
bulletin  board  at  (202)-418-0241.  All  carriers 
that  are  required  to  file  or  that  voluntarily  file 
must  include  a  TRS  fund  contribution.  The 
minimum  contribution  is  SIOO. 

Entities  may  not  file  summary  rep)orts  for 
more  than  one  carrier.  £oc/i  legal  entity  that 
provides  interstate  telecommunications 
senice  must  file  separately.  Entities  that  have 
distinct  articles  of  incorporation  are  separate 
legal  entities.  All  affiliates  or  subsidiaries 
should  identify  the  ultimate  controlling 
parent  or  entity  in  Block  1 .  Line  (Ic) — 
Holding  Company. 

B.  When  and  Where  to  File 

The  1995  TRS  contribution  period  will 
fund  interstate  TRS  provided  between  May  1. 
1995  and  April  30.  1996.  Monthly 
contributions  for  the  1995  TRS  contribution 
period  must  be  received  by  the  26th  of  each 
month  for  April  1995  through  .March  1996.  A 
revised  TRS  Worksheet  will  be  released  for 
the  1996  TRS  contribution  period. 

The  legal  name  of  the  carrier  and  the  TRS 
Company  Code  should  be  shown  on  all 
checks  exactly  as  it  appears  on  the  completed 
TRS  Fund  Worksheet.  TRS  Company  Codes 
can  be  obtained  from  the  Carrier  Locator,  or 
by  contacting  the  TRS  Fund  Administrator. 
Do  not  mail  the  TRS  worksheet  or  TRS 
contribution  checks  to  the  FCC.  Payments 
must  be  received  by  the  FCC  TRS  Fund 
Administrator — the  National  Exchange 
Carrier  Association  (NECA) — no  later  than 
the  dates  indicated  below.  The  filing 
schedule  is  as  follows: 


Mailing  address 


NECA  TRS,  P.O. 
Box  360090. 
Pittsburgh.  PA 
15251-6090. 


Worksheet 
due  4/26/95 


Payment 

due  4/26/ 

95  through 

3/26/96* 


Check.** 


Payment 

Mailing  address 

Worksheet 
due  4/26/95 

due  4/26/ 

95  through 

3/26/96- 

NECA  FCC  TRS 

Completed 

Photocopy 

Fund  Adminis- 

Work- 

of 

tration,  100 

sheet. 

check.** 

Soutti  Jefferson 

Rd.,  Whippany, 

NJ  07981. 

Telephone:  201- 

884-6173 

Fax:  201-884- 

8469 

•earners  whose  total  1995  TRS  contribution 
is  less  than  Si 200  must  pay  the  total  amount 
to  the  FCC  TRS  Fund  Administrator  no  later 
than  April  26,  1995.  Carriers  whose  total  1995 
TRS  contribution  is  Si  ,200  or  greater  may 
elect  to  make  twelve  equal  montt^  payments 
with  the  first  payment  due  to  the  FCC  TRS 
Fund  Administrator  no  later  than  Apnl  26, 
1995. 

*•  Carriers  are  encouraged  to  contact  the 
FCC  TRS  Fund  Administrator  to  make  ar- 
rangements for  Electronic  Funds  Transfer. 

C.  Rounding  of  \umbers 

All  information  provided  in  the  worksheet, 
except  the  signature,  should  be  neatly 
printed  in  ink  or  typed.  Reported  revenues  in 
block  2,  column  (b)  may  be  rounded  to  the 
nearest  thousand  dollars.  Regardless  of 
rounding,  all  dollar  amounts  must  be 
reported  in  whole  dollars.  For  example, 
S2. 271.881. 93  could  be  reported  as 
S2. 271.882  or  as  S.272.000.  but  could  not  be 
reported  as  S2272  thousand  or  S2.272 
million.  Please  enter  SO  if  there  was  no 
revenue  for  the  line  for  1994. 

Percentages  reported  in  block  2,  column  (( ) 
should  be  rounded  to  the  nearest  whole 
percent.  For  example,  if  the  ratio  of  interstate 
to  total  revenue  was  .4269115,  then  the  figure 
43''b  should  be  reported.  Percentages 
between  0%  and  1  %  should  he  reported  as 
1%.  Please  enter  0%  if  there  was  no 
interstate  revenue  for  the  lire  for  1994. 

Interstate  revenues  are  calculated  as  loial 
revenues  in  column  (b)  times  the  percentage 
shown  in  column  (c).  Calculated  interstate 
revenues  should  be  rounded  to  the  nraresf 
whole  dollar  and  entered  in  column  (e). 
Similarly,  the  total  contribution  (block  3. 
Line  (18))  and  amounts  enclosed  with  the 
filing  (block  3.  Line  (19))  should  be  rounded 
to  the  nearest  whole  dollar. 

D.  Compliance 

Carriers  failing  to  file  the  TRS  Worksheet 
in  a  timely  fashion  are  subject  to  the  fines 
prescribed  in  Section  219(b)  of  the 
Communications  Act  of  1934  (the  Act). 
Carriers  filing  false  information  are  subject  to 
fines  or  imprisonment  as  specified  in  Section 
220(e)  of  the  Act.  Carriers  failing  to 
contribute  in  a  timely  fashion  are  subject  to 
fines  prescribed  in  Section  503(b)  of  the  Acr 
In  addition.  Section  64.604(i  )(4)  of  the 
Commissions  Rules  authorizes  the  FCC  Fund 
Administrator  to  bill  a  carrier  for  reasonable 
costs,  including  legal  fees,  that  are  caused  by 
improper  filing  of  the  worksheet  or  overdue 
TRS  contributions. 
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UL  5if>ecifk  Iiu  (nictions 

A.  Bloik  1:  Carper  Identification 

TRS  Fund  Worksheet 
ication  information.  Line  (la) 

name  of  the  carrier  as  it 
les  of  incorporation  or  other 
.  Line  (lb)  provides  a 
principal  carrier  activity, 
category  that  best  describes 
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interexchani 


Service  Providers — are 
her  than  LECs  that  provide 
ci^.stomers  needing  assistance  of 
h  as  to  complete  away  from 
r  calls  using  alternate  billing 
;.  These  compwnies  typically 
as  well  as  credit  and  cash 
li  )gies  to  complete  calls. 
Carrier, 
ive  Access  Provider — 
h  local  exchange  carriers  to 
that  link  customers  with 
facilities,  local  exc  hange 
other  customers. 

customers  access 
networks  through  pay 
e<^!pment,  special 
es  rooms,  etc. 
of  Personal  Communications 


Other — Check  ather 


CICs 


njqi  lesls 


r^ntegories 
Line  (Ic)  ret 
compmny  or 
afniiates 
(Ic).  Line 
identification 
for  the  provisi 
All  carriers  th 
feature  group 
more  CIC  s. 
North  Americi  n 
AdiTiinistratio  i 
201-740-312?. 

Line  (2) 
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ange  Carrier — provider  of 
1  exchange  ser\'ice. 
r  telephone  company, 
der  of  mobile  services. 
o  telephone  and  paging 
category  does  not  include 


underlying  transmission 
ses  of  providing 
,e  service. 

f  none  of  the  above 
describes  the  carrier. 
<:  uests  the  name  of  the  holding 
c<  ntrolling  entity,  if  any.  All 
shou  d  have  the  same  name  for  Line 
(Id)  requests  the  primary  carrier 
rode  (CIC)  used  by  the  carrier 
)n  of  interexchange  services, 
t  purr.ha.se  feature  group  B  or 
)  access  services  have  one  or 
are  administered  by  the 
Numbering  Plan 
.  which  can  be  reached  at 


;  o  1 


mqi  iries 


c  flier 


the  principal  name  under 
pany  conducts  carrier 
would  typically  be  the  name 
customer  bills,  or  the  name 
ice  representatives  answer 

For  example,  American 
Telegraph.  Inc.  might  show 
requests  the  complete  mailing 
corporate  headquarters.  Line 
elt-phone  number  that  can  be 
inquiries.  Information 
1  will  be  published  in  the 
sis  Division  Carrier  Locator. 


Bock 


Cti  rrivr  Revenue  for  Calendar 


revenues  for  all 
I  at  ions  services  for  Calendar 
revenues  include  revenues  from 
(fed.  and  nonregulated 


telecommunications  services.  Where  two 
carriers  have  merged  during  the  year,  the 
successor  company  should  report  total 
revenues  for  the  year  for  both  the  predecessor 
and  successor  operations.  (However,  the  two 
carriers  would  continue  to  report  separately 
if  each  maintained  separate  corporate 
identities  and  continued  to  operate.)  Gross 
revenues  should  not  include  non- 
telecommunications  services,  such  as  the 
lease  of  customer  premises  equipment.  Gross 
revenues  consist  of  total  revenues  billed  to 
customers  with  no  allowances  for 
uncollectibles.  Billed  revenues  may  be 
distinct  from  booked  revenues.  NECA  pool 
companies  should  report  the  actual  gross 
billed  revenues  (CABS  Revenues)  reported  to 
the  NECA  pool  and  not  settlement  revenues 
received  from  the  pool.  For  international 
services,  gross  revenues  consist  of  gross 
revenues  billed  by  U.S.  carriers  with  no 
allowances  for  settlement  payments.  Gross 
revenues  should  also  include  any  surcharges 
on  communications  ser\ices  that  are  billed  to 
the  customer  and  either  retained  by  the 
carrier  or  renimed  to  a  non-government  third 
party  under  contract.  Gross  revenues  should 
exclude  taxes  and  any  surcharges  that  are  not 
recorded  as  revenue  but  which  instead  are 
remitted  to  government  bodies.  Carrier 
revenue  data  for  Calendar  1994  should  be 
taken  from  the  latest  available  company 
official  records  as  of  April  1995. 

Repiort  carrier  revenues  using  the 
categories  shown  in  column  (a)  of  Block  2. 
Carriers  required  to  use  the  Uniform  System 
of  Accounte  (USOA)  prescribed  in  Part  32  of 
Commission's  rules  should  base  their 
response  on  their  USOA  account  data.  Other 
carriers  should  divide  gross  revenues  based 
on  the  following  descriptions.  Do  not  use 
categories  8  or  14  revenues  that  logically 
should  be  placed  in  other  categories. 

Line  (5}— Local  exchange  service — should 
include  the  basic  local  service  revenues  of 
local  exchange  carriers  except  for  local 
private  line  revenue,  access  revenues,  and 
revenues  from  providing  mobile  or  cellular 
services  to  the  public.  Line  (5)  should 
include  Account  5001 — basic  area  revenue; 
Account  5002 — Optional  extended  area 
revenue;  Account  5003 — Cellular  mobile 
revenue  (revenue  to  the  local  exchange 
carrier  for  messages  between  a  cellular 
customer  and  another  station  within  the 
mobile  service  area);  Account  5050 — 
Customer  premises  revenue:  Account  5060 — 
Other  local  e.xchange  revenue;  and.  Account 
.5069 — Other  lo<;al  exchange  revenue 
settlements.  Line  (5)  should  also  include 
amounts  in  Account  5004 — Other  mobile 
services  revenue — that  were  derived  from 
connecting  with  mobile  ser\'ice  carriers. 

Line  (5)  should  not  include  Account 
5010 — pay  telephone  revenues.  Such 
revenues  shoiild  be  included  in  Line  (11) — 
Operator  service  and  pay  telephone  revenues 
In  addition.  Line  (5)  should  not  include   . 
revenues  from  the  Universal  Service  Fund 
and  Lifeline  Assistance  Revenues 
(reimbursement  for  the  waived  portion  of 
subscriber  line  charges).  Such  revenues 
should  be  included  in  Line  (9)— Interstate 
access  revenues. 

Line  (6) — I.ocal  private  line  service — 
should  include  revenues  from  providing 


local  services  that  involve  dedicated  circuits, 
private  switching  arrangements  and/or 
predefined  transmission  paths.  Line  (6) 
should  include  amounts  recorded  in  Account 
5040 — Local  private  line  revenue. 

Line  (7) — Mobile  radio,  cellular,  paging 
and  PCS — should  include  revenues  from  the 
provision  of  mobile  radio,  cellular,  paging 
and  personal  conrununications  ser\'ices  to  the 
public  Line  (7)  should  also  include  amounts 
in  Account  5004 — Other  mobile  services 
revenue — that  were  derived  from  providing 
service  directly  to  the  public. 

Line  (8) — Alternative  access  &  other- 
should  include  all  other  local  service 
revenues,  including  revenues  for  competitive 
access  providers.  Line  (8)  should  include 
Account  5200— Miscellaneous  revenue. 

Long  distance  revenues  include  intrastate, 
interstate,  and  international  long  distance 
services.  Divide  long  distance  revenues 
between  access  service,  operator  service, 
other  switched  service,  long  distance  private 
line  services,  and  all  other  long  distance 
services. 

Line  (9) — Interstate  access — should  include 
revenues  in  Account  5081 — End  User 
revenue;  Account  5082 — Switched  access 
revenue;  and.  Account  5083 — Special  access 
revenue.  In  addition.  Line  (9)  should  include 
revenues  from  the  Universal  Senice  Fund 
and  Lifeline  Assistance  Revenues 
(reimbursement  for  the  waived  portion  of 
subscriber  line  charges).  Only  carriers 
collecting  revenues  pursuant  to  interstate 
access  tariffs  filed  with  the  FCC  should  be 
reporting  non-zero  amounts  on  Line  (9). 

Line  (10) — Intrastate  access — should 
include  revenues  in  Account  5084 — State 
access  revenue.  Only  carriers  collecting 
revenues  pursuant  to  intrastate  access  tariffs 
should  be  reporting  data  in  Line  (10). 

Line  (U)— Operator  service  and  Pay 
Telephone — should  include  all  calling  card 
or  credit  card  calls,  person  to  person  calls, 
and  calls  with  alternative  billing 
arrangements  such  as  third  number  billing 
and  collect  calls.  In  addition.  Line  (11) 
should  also  include  all  pay  telephone 
revenue,  including  all  revenue  in  Account 
5010.  Operator  service  revenues  should 
include  all  toll  traffic  from  coin,  public  and 
serai-public,  accommodation  and  prison 
telephones. 

Line  (12) — Non-operator  switt  hed  toll 
service — should  include  amounts  from 
Account  5100 — Long  distance  message 
revenue — except  for  amounts  reported  in 
Line  (11).  Line  (12)  includes  WATS.  800. 
900.  '\VA  IS  like"  and  similar  switched 
service.s. 

Line  (131 — Long  di.stance  private  line 
service — should  include,  revenue  from 
dedicated  circuits,  private  switching 
arrangements,  and/or  predefined 
transmission  paths,  extending  beyond  the 
basic  service  area.  This  c:ategory  .should 
include  the  resale  of  special  access  services. 
Line  (13)  should  include  Account  5120 — 
Long  distance  private  network  revenue. 

Line  (14) — All  other  long  distance — should 
include  all  other  revenues  from  providing 
long  distance  communications  services.  Line 
(14)  should  include  Account  5160 — Other 
long  distance  revenue. 

Total  the  figures  in  column  (b)  for  Line  (5) 
through  Line  (14)  and  enter  this  amount  in 
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Line  (15b).  This  should  represent  the  total 
communications  revenues  for  the  company. 

2.  Column  (c)  and  Column  (d) 

For  each  entry  in  Line  (5)  through  Line 
(14),  estimate  the  percentage  of  the  amounts 
refMJrted  in  column  (b)  that  are  for  interstate 
and/or  international  service,  and  enter  this 
percentage  in  Column  (c).  Interstate  revenues 
include  all  revenues  received  for  calls  that  do 
not  originate  and  terminate  in  the  same  state. 
For  example,  if  a  cellular  carrier  collects  a 
fixed  amount  of  revenue  per  minute  of  traffic, 
and  10%  of  minutes  are  interstate,  then 
interstate  revenues  would  iaclude  10%  of  the 
per  minute  revenues. 

Wherever  possible,  carriers  should 
calculate  the  percentage  of  total  revenues  that 
are  interstate  by  using  information  from  their 
books  of  .ircounts  and  other  internal  data 
reporting  •iystems.  Carriers  who  cannot 
calculate  a  percentage  by  using  information 
bom  their  books  of  accounts  and  other 
internal  data  reporting  systems,  may  elect  to 
rely  on  a  special  study  to  estimate  the 
percentages.  Place  a  check  mark  in  Column 
(d)  if  the  percentage  shown  in  column  (c)  was 
based  on  a  special  study— «.g.  not  based  on 
a  direct  calculation  from  revenue  amounts 
taken  from  the  carrier's  books  of  account. 

3.  Column  (e) 

Multiply  the  gross  revenues  reported  in 
column  (b)  by  the  interstate  percentages 
reported  in  column  (c),  putting  the  results  in 
column  (e).  The  sum  of  the  figures  in  column 
(e),  Lines  (5)  through  (14),  should  be  entered 
in  Line  (15e). 

C  Block  3:  Calculation  of  Contribution 

Use  block  3  in  the  worksheet  to  calculate 
the  TRS  contribution  for  the  period  April 
1995  through  March  1996.  Total  interstate 
revenues  from  Line  (15e)  should  be  copied  to 
Line  (16).  This  amount  must  be  multiplied  by 
the  Contribution  Rate  shown  in  Line  (17), 
with  the  result  entered  in  Line  (18).  The 
contribution  rate  is  0.00023  for  the  1995 
filing  year. 


If  the  result  of  the  calculation  is  less  than 
SlOO,  then  the  total  contribution  for  the  year 
is  SlOO.  If  the  total  contribution  is  less  than 
Si. 200,  then  the  carrier  should  remit  the  total 
contribution  with  the  worksheet.  If  the  total 
liability  is  equal  to  or  greater  than  Si. 200, 
then  the  carrier  may  elect  to  make  12  equal 
monthly  payments.  The  monthly 
contribution  should  be  calculated  as  the 
amount  in  Line  (18)  divided  by  12.0.  rounded 
to  the  nearest  whole  dollar.  Enter  the  amount 
of  the  April  26, 1995  fund  contribution  in 
Line  (19).  If  the  carrier  elects  to  make 
monthly  contributions,  the  eleven  additional 
monthly  contributions  must  be  received  by 
the  26th  of  succeeding  months,  May  1995 
through  March  1996. 

Section  II— B  above  provides  directions  for 
mailing  the  completed  TRS  Fund  Worksheet 
and  checks  for  amounts  due  to  the  FCC  Fund 
Administrator.  Carriers  who  check  the  box  in 
Line  (19)  will  receive  monthly  payment 
reminders.  These  reminders  will  be  mailed  to 
the  address  shown  in  Line  (25b).  Contact  the 
NECA    he  TRS  Fund  Administrator  to  make 
other  arrangements.  Failure  to  receive  a 
reminder  notice  will  not  justify  late  payment. 

D.  Block  4:  Certification 

An  officer  of  the  fund  contributor  must 
examine  the  data  provided  in  the  TRS  Fund 
Worksheet  and  certify  that  the  information 
provided  therein  is  accurate.  In  addition,  the 
fund  contributor  should  provide  the  name  of 
a  contact  person  who  can  provide 
clarifications,  if  necessary,  and  who  could 
serve  as  the  first  point  of  contact  in  the  event 
that  either  the  FCC  or  the  FCC  Fund 
Administrator  should  choose  to  audit 
information  provided  by  the  company. 

Line  (25b)  should  contain  the  address  of 
the  contact  person.  The  1996  TRS  Fund 
Worksheet  will  be  sent  to  this  address  unless 
other  arrangements  are  made  with  the  TRS 
Fund  Administrator. 

Line  (26)  provides  a  check  off  to  show 
whether  the  worksheet  is  the  original  filing 
for  1995,  or  whether  the  worksheet  is  a 


revised  1995  filing.  A  Carrier  must  file  a 
revised  worksheet  if  it  discovers  an  error  in 
the  data  that  it  reports.  Carriers  generally 
close  their  books  for  financial  purposes  by 
April.  Carriers  should  not  report  routine  out 
of  period  adjustments  to  revenue  data  unless 
such  adjustments  would  affect  a  reported 
amount  by  more  than  10%.  Carriers  should 
not  file  a  revised  Form  431  to  reflect  mergers, 
acquisitions,  or  sale  of  operating  units.  In  the 
event  that  a  carrier  that  filed  a  Form  431  no 
longer  exists,  the  successor  company  to  the 
carrier's  assets  or  operations  is  responsible  to 
continue  making  pajinents  for  the  funding 
period. 

rV'.  Reminders 

— Each  affiliate  or  subsidiary  must  file 
separately.  Each  affiliate  or  subsidiary 
should  show  the  same  holding  company 
name  on  Line  (Ic). 

—Provide  data  for  all  lines  that  apply  Show 
a  zero  for  all  items  where  the  carrier  had 
no  revenue  for  calendar  1994. 

— Only  LECs  should  be  reporting  revenue  on 
Line  (5). 

— Only  carriers  with  access  tariffs  should  be 
reporting  access  revenues  on  Line  (9)  and 
Line  (10). 

— All  pay  telephone,  credit  card,  debit  card, 
and  operator  assisted  revenue  should  be 
included  on  Line  (11). 

— Check  the  special  study  box  for  each  line 
where  the  percentage  of  interstate  revenues 
cannot  directly  calculated  from  revenue 
amounts  taken  frxjm  the  carrier's  books  of 
account. 

— Include  the  legal  name  of  the  carrier — as 
shown  on  Line  (la) — on  all  TRS  fund 
checks.  Also  include  the  TRS  company 
code  on  checks.  The  TRS  company  code  is 
assigned  by  NECA.  the  TRS  Fund 
Administrator. 
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FEDERAL  RESERVE  SYSTEM 

Abess  Properties,  Ltd.;  Acquisition  of 
Company  Engaged  in  Permissible 
Nonbanldng  Activities 

The  organization  Hsted  in  this  notice 
has  appHed  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanldng 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  imdue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  26, 
1995. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Ahess  Properties,  Ltd.,  and  City 
National  Bancshares,  Inc.,  both  of 
Miami,  Florida,  to  acquire  an  additional 
20.6  percent  of  the  outstanding  voting 
shares,  for  a  total  of  30.15  percent,  of 
Tumberry  Savings  &  Loan  Association. 
North  Miami  Beach.  Florida  and  thereby 
engage  in  operating  a  savings  and  loan 
association  pursuant  to  §  225.25(b)(9)  of 
the  Board's  Regulation  Y.  The  proposed 


activity  will  be  conducted  throughout 
the  State  of  Florida. 

Board  of  Governors  of  the  Federal  Reser\e 
System,  January  6, 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[PR  Doc.  95-766  Filed  1-11-95:  8:45  ami 

BILLINC  CODE  6210-01-F 


Albert  City  Bankshares,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  Hsted  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  apphcation  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifjing 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
6,  1995. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Albert  City  Bankshares.  Inc.,  Albert 
City,  Iowa;  to  acquire  94  percent  of  the 
voting  shares  of  The  Citizens  State 
Bank,  Marathon,  Iowa. 

2.  First  Michigan  Bank  Corporation, 
Holland,  Michigan;  to  acquire  100 
percent  of  the  voting  shares  of  Superior 
Financial  Corporation,  Sault  Sainte 
Marie,  Michigan,  and  thereby  indirectly 
acquire  Sault  Bank,  Sault  Sainte  Marie, 
Michigan. 

3.  National  Bancorp,  Inc.,  Melrose 
Park,  lUinois;  to  acquire  100  percent  of 
the  voting  shares  of  Northwest 
Community  Bank.  Prospect  Heights, 
Illinois,  a  de  novo  bank. 

4.  West  Plains  Investors,  Inc.,  Pleasant 
Plains,  Illinois;  to  become  a  bank 


holding  company  by  acquiring  at  least 
80  percent,  but  up  to  98.24  percent  of 
the  voting  shares  of  Pleasant  Plains 
State  Bank,  Pleasant  Plains,  Illinois. 

Board  of  Governors  of  the  Federal  Reser\e 
System,  January  6, 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(PR  Doc.  95-767  Filed  1-11-95;  8:45  am) 

BILUNG  CODE  6210-01-F 


E.  Ross  Harris;  Change  in  Bank 
Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  hsted  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
WTiting  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  February  6, 1995. 

A.  Federal  Reserve  Bank  of  Dallas 

(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  E.  Ross  Harris.  George  West,  Texas; 
to  acquire  an  additional  1.74  percent, 
for  a  total  of  11.65  percent,  of  the  voting 
shares  of  Live  Oak  Bancshares 
Corporation,  George  West,  Texas,  and 
thereby  indirectly  acquire  First  National 
Bank,  George  West,  Texas. 

In  connection  with  this  proposal.  E. 
Ross  Harris,  Thomas  J.  Martin,  Jr.,  and 
Joseph  R.  Schruder  have  applied  as 
voting  representatives  for  a  voting  and 
stock  restriction  agreement  to  control  66 
percent  of  the  outstanding  shares  of  Live 
Oak  Bancshares  Corporation. 

Board  of  Governors  of  the  Federal  Reser\e 
System,  January  6, 1995. 
Jennifer  J.  fohnson, 
Deputy  Secretary  of  the  Board. 
(PR  Doc.  95-768  Filed  1-11-95;  8:45  am  J 
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KeyCorp;  NojUce  of  Application  to 
Engage  de  ni)vo  in  Permissible 
Nonbanl(ing  JActivities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board'i  RegulaUon  Y  (12  CFR 
225.23(a)(l})  pr  the  Board's  approval 
under  sectiori  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  aiid  §  225.21(a)  of  Regulation 
Y  (12  CFR  22j5. 21(a))  to  commence  or  to 
engage  de  no  \ro,  either  directly  or 
through  a  sul  isidiary.  in  a  nonbanking 
activity  that  i  s  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  aermissible  for  bank 
holding  com]  )anies.  Unless  otherwise 
noted,  such  s  ctivities  will  be  conducted 
throughout  t]  le  United  States. 

The  apphc  ition  is  available  for 
immediate  in  spection  at  the  Federal 
Reserve  Banl:  indicated.  Once  the 
application  I  as  been  accepted  for 
processing,  i  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors,  h  iterested  persons  may 
express  theii  views  in  writing  on  the 
question  wh(!ther  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benufits  to  the  public,  such  as 
greater  conv(  mience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  tliis  question  must  be 
accompaniea  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  i)ecifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  th^  would  be  presented  at  a 


indicating  how  the  party 
would  be  aggrieved  by 
:  he  proposal. 

Comment!  regarding  the  application 
must  be  rece  ived  at  the  Reserve  Bank 

the  offices  of  the  Board  of 
Governors  npt  later  than  January  26. 
1995. 


hearing,  and 
commenting 
approval  of 


A.  Federa 
(John  J. 
East  Sixth 
44101: 


Reserve  Bank  of  Cleveland 

Wixted.  Jr.,  Vice  President)  1455 
sireet,  Cleveland,  Ohio 


t.KeyCi 
engage  de 
KeyCorp 
acquiring 
to  §  225 
Regulation 


JMI 


Cleveland.  Ohio:  to 
through  its  subsidiary. 
Finance,  Inc..  in  making, 

servicing  loans  pursuant 
25(b)(1)  of  the  Board's 


or  J 


m  wo  I 


Board  of  Governors  of  the  Federal  Resen'e 
System.  )anuary  6, 1995. 
lenniiier  |.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-769  Filed  1-11-95;  8:45  ami 

BILLING  CODE  621(M>1-F 


GENERAL  SERVICES 
ADMINISTRATION 

industrial  Funding  of  Federal  Supply 
Schedule  Program 

agency:  General  Services 
Administration.  Federal  Supply  Service. 
ACTION:  Notice;  corrections. 

SUMMARY:  This  notice  makes  corrections 
to  a  notice  published  for  comment  on 
December  27, 1994  (59  FR  66545). 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  S.  Hauenstein,  FCO  (703)  305- 
5272. 

SUPPLEMENTARY  INFORMATION:  A 
typographical  error  was  made  Under 
Paragraph  A,  Background,  second 
paragraph,  third  sentence  from  end  of 
paragraph.  The  amount  shown  that  the 
contractor  will  invoice  GSA  should  be 
$90.00.  and  not  $90.90.  Another  similar 
typographical  error  was  made  in  the 
example  showm  under  Paragraph  7c. 
The  amount  shown  in  the  sentence  that 
reads,  "The  contractor  invoices  GSA  at 
the  awarded  contract  price  of  $90.90" 
should  be  $90.00. 

Dated:  January  5,  1995. 
Nicholas  M.  Economou, 
Director,  FSS  Acquisition  Management 
Center. 
[FR  Doc.  95-774  Filed  1-11-95;  8:45  ami 

BILLING  CODE  6820-24-M 


Interagency  Committee  for  Medical 
Records  (ICMR)  Cancellation  and 
Establishment  of  Medical  Forms 

AGENCY:  General  Services 
Administration. 
ACTION:  Notice. 

SUMMARY:  Standard  Form  520.  Clinical 
Record — Electrocardiographic  Record  is 
being  cancelled  and  replaced  by 
Optional  Form  520,  Medical  Record — 
Electrocardiographic  Record.  Now  that 
many  facilities  use  automated  EKG 
tracings  and  report  interpretation,  SF 
520  is  usually  not  completed.  Only 
some  of  the  smaller  hospitals  who  still 
collect  this  data  manually  will  use  the 
new  Optional  form.  This  form  is 
authorized  for  local  reproduction.  Upon 
request,  a  camera  copy  of  OF  520  will 
be  provided  by  the  General  Ser\'ices 
Administration  (CARM),  Attn.:  Barbara 
Williams.  (202)  501-0581. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  Williams.  General  Services 
Administration,  (202)  501-0581. 

Dated:  December  29, 1994. 
Theodore  D.  Freed, 

Chief.  Forms  Management  Branch. 

(FR  Doc.  95-775  Filed  1-11-95;  8:45  am] 

BILLING  COOE  6820-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Meeting  of  the  National  Advisory 
Council  for  Health  Care  Policy, 
Research,  and  Evaluation 

AGENCY:  Agency  for  Health  Care  Policy 
and  Research,  flHS. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  a  meeting  of 
the  National  Advisory  Council  for 
Health  Care  Policy.  Research,  and 
Evaluation. 

DATES:  The  meeting  will  be  open  to  the 
public  on  Monday.  January  23.  from    i 
1:00  p.m.  to  5:45  p.m.,  and  on  Tuesday. 
January  24.  from  8:30  a.m.  to  10:30  a.(m. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6),  title  5,  U.S. 
Code,  and  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  a  meeting 
closed  to  the  public  will  be  held  on 
January  24,  1995,  from  10:30  a.m.  to 
12:00  p.m.  to  discuss  the  relative 
emphasis  and  focus  of  topics  in  the 
AHCPR  grant  portfolio.  The  discussion 
could  reveal  confidential  personal 
information,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

ADDRESSES:  The  meeting  will  be  held  at 
the  ANA  Hotel.  2401  M  Street.  N.W., 
Washington,  D.C.  20037. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  L.  Queenan,  Executive 
Secretary'  of  the  Advisory  Council  at  the 
Agency  for  Health  Care  Policy  and 
Research,  2101  East  Jefferson  Street, 
Suite  603,  Rockville,  Maryland  20852, 
(301) 594-1459. 

In  addition,  if  sign  language 
interpretation  or  other  reasonable 
accommodation  for  a  disability  is 
needed,  please  contact  Linda  Reeves, 
the  Assistant  Administrator  for  Equal 
Opportunity.  AHCPR,  on  (301)  594- 
6666  no  later  than  January  13. 1995. 


SUPPLEMENTARY  INFORMATION: 
L  Purpose 

Section  921  of  the  Pubhc  Health 
Service  Act  (42  U.S.C.  299c)  establishes 
the  National  Advisory  Council  for 
Health  Care  Policy,  Research,  and 
Evaluation.  The  Council  provides 
advice  to  the  Secretary  and  the 
Administrator,  Agency  for  Health  Care 
Policy  and  Research  (AHCPR),  on 
matters  related  to  the  activity  of  AHCPR 
to  enhance  the  quality,  appropriateness, 
and  effectiveness  of  health  care  services 
and  access  to  such  services  through 
scientific  research  and  the  promotion  of 
improvements  in  clinical  practice  and 
the  organization,  financing,  and  delivery 
of  health  care  services. 

The  Council  is  composed  of  public 
members  appointed  by  the  Secretary. 
These  current  members  are:  Marion  F. 
Bishop,  Ph.D.;  Linda  Bumes  Bohon, 
Dr.P.H.;  John  W.  Danaher,  M.D.; 
William  S.  Kiser,  M.D.;  Walter  J. 
McNemey,  M.H.A.;  and  Louis  F. 
Rossiter.  Ph.D. 

Eleven  new  members  will  be 
appointed  shortly. 

"There  also  are  Federal  ex  officio 
members.  These  members  are: 

Administrator,  Substance  Abuse  and 
Mental  Health  Services  Administration; 
Director,  National  Institutes  of  Health; 
Director,  Centers  for  Disease  Control 
and  Prevention;  Administrator,  Health 
Care  Financing  Administration; 
Commissioner,  Food  and  Drug 
Administration;  Assistant  Secretary  of 
Defense  (Health  Affairs);  and  Chief 
Medical  Director,  Department  of 
Veterans  Affairs. 

n.  Agenda 

On  Monday.  January  23, 1995,  the 
open  portion  of  the  meeting  will  begin 
at  1:00  p.m.  with  the  call  to  order  by  the 
Council  Chairman.  The  Administrator 
will  introduce  new  and  reappointed 
members  to  the  Council  and  discuss  the 
broad  strategic  plan  for  AHCPR  and 
related  organizational  issues.  The 
Administrator,  AHCPR,  will  conclude 
the  afternoon  meeting  with  a  discussion 
of  new  AHCPR  initiatives.  The  meeting 
will  adjourn  at  5:45  p.m. 

On  Tuesday,  January  24,  1995,  the 
open  portion  of  the  Council  meeting 
will  resiune  at  8:30  a.m.  with 
administrative  announcements,  a 
discussion  of  legislative  and  budget 
authorities,  and  a  discussion  of  tools  for 
accomplishing  the  AHCPR  mission.  The 
open  meeting  will  adjourn  at  10:30  a.m. 
The  Coimcil  will  begin  the  closed 
portion  of  the  meeting  to  discuss  the 
AHCPR  grant  portfolio  from  10:30  a.m. 
to  12:00  p.m.  The  meeting  will  then 
adjourn  at  12:00  p.m. 


Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  January  6, 1995. 
Linda  K.  Demlo, 

Acting  Administrator. 

|FR  Doc.  95-708  Filed  1-11-95;  8:45  am] 

BILLING  COOE  4ieO-M>-P 


Centers  for  Disease  Control  and 
Prevention 

[Announcement  Number  515] 

Cooperative  Agreement  Program  for 
Urt}an  Center(s)  for  Applied  Research 
in  Public  Health      • 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1995 
funds  for  a  cooperative  agreement 
program  for  the  estabhshment  of  an 
Urban  Center(s)  for  AppUed  Research  in 
Public  Health.  Activities  coordinated  by 
the  Urban  Center(s)  are  intended  to  use 
"population  laboratories"*  to  produce 
information  useful  in  health  policy 
decisions  and  planning,  thereby 
enhancing  the  effectiveness,  quality, 
and  cost-effectiveness  of  preventive  and 
health  care  delivery  systems  and 
improving  the  health  of  persons  living 
in  the  city. 

The  Pubhc  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000."  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  As  the  lead  Federal 
agency  for  prevention,  CDC  has 
emphasized  evaluation  of  prevention 
programs.  As  part  of  that  continuing 
effort,  CDC  is  strengthening  efforts  to 
assure  that  public  health  priorities  and 
program  strategies  maximize  the  health 
of  the  population  relative  to  the 
resources  expended.  Epidemiologic 
research  is  required  in  urban  areas  both 
to  recognize  emerging  problems  of 
illness  and  injury,  to  describe  trends  in 
risk  factors,  especially  among  youth  and 
diverse  populations,  and  to  better 
characterize  known  public  health 
problems.  While  research  is  required  to 
identify  persons  at  highest  risk,  studies 
are  particularly  needed  to  evaluate  the 
efficacy,  effectiveness,  and  economic 
feasibility  of  proposed  and  ongoing 
preventive  interventions. 


*  The  phrase  "population  laboratory"  as  used 
herein  refers  to  an  organization  dedicated  to 
epidemiologic,  sociologic.  and  economic  study  of 
public  health  interventions  in  a  well  defined  u.'ban 
population.  Projects  may  or  nay  not  include 
support  from  a  laboratory  as  defined  in  the 
traditional  clinical  setting. 


Residents  of  many  urban 
neighborhoods  have  high  rates  of 
disease  and  injury,  such  as  sexually 
transmitted  diseases  and  AIDS, 
tuberculosis,  lead  toxicity,  diabetes, 
asthma,  violence,  and  teen  pregnancy. 
Inter\'enUons  to  reduce  these  problems 
must  address  the  complex  social, 
behavioral,  and  economic  conditions  of 
the  communities  as  well  as  the 
determinants  of  the  specific  diseases 
and  injiuies  themselves.  These 
comprehensive,  multidisciplinary 
interventions  need  to  be  implemented 
and  evaluated  to  determine  their 
effectiveness  and  cost  effectiveness. 
This  cooperative  agreement  is  intended 
to  create  an  interdisciplinary  urban 
center  to  work  with  the  community.  The 
center  will  assess  the  health  impact  of 
interventions  targeted  to  address 
underlying  problems  contributing  to 
high  rates  of  disease  and  injury. 

CDC  also  recognizes  the  vital 
importance  of  measuring  the  impact  on 
health  (including  effectiveness,  safety, 
and  cost)  of  prevention  policies, 
programs,  and  practices.  The  assessment 
of  prevention  effectiveness  is  the 
ongoing  process  of  applying  evaluation 
tools  to  prevention  practices. 

This  announcement  is  related  to  all  of 
the  priority  area(s)  of  Healthy  People 
2000.  (For  ordering  a  copy  of  "Healthy 
People  2000."  see  the  section  "Where  to 
Obtain  Additional  Information.") 

Authority 

This  program  is  authorized  under 
section  301  of  the  Public  Health  Ser\ice 
Act  (42  U.S.C.  241)  as  amended. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke- fi-ee  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Eligible  Applicants 

Assistance  will  be  provided  only  to 
local  (city/county)  health  departments 
or  research  organizations  collaborating 
with  local  health  departments  of  the 
fifty  largest  U.S.  cities  ranked  by 
population  per  square  mile  (as 
determined  from  the  County  and  City 
Book  1994— refer  to  Attachment  A). ' 
Applications  should  be  made  by  the 
local  (city  or  county)  department  of 
health  or  by  one  or  more  other 
organizations  (e.g.,  academic,  technical, 
or  community  organizations)  with  a 
written  indication  of  support  fi-om  the 
local  health  department.  Therefore, 
there  should  be  only  one  application  per 
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geographic  arja  (e.g.,  the  responsible 
local  health  a  jency  may  apply  as  a 
single  appUc£  nt  or  in  consortium).  The 
list  of  organizational  partners  should 
include  at  leafct  one  with  demonstrated 
substantial  expertise  in  epidemiologic 
research,  evaluation,  economics,  and 
quantitative  p  olicy  analysis.  In  addition, 
collaboration  with  health  care 
providers,  especially  managed  care 
organizations  will  be  of  significant 
importance.  1  he  interests  of  the 
community  oi  ganizations  should  be 
incorporated  nto  the  development  of 
this  cooperatii^e  agreement. 


fund 


to 


Availability 

Federal  financial 
approximate!  i 
FY  1995  to  " 
support  of  cote 
be  expected 
funding  from 
private  sector 
that  the  aw 
about  April 
a  12-month 
be  approved 
years 

Federal  funding 
are  subject  to 
awards  withi 
period  will 
satisfactory 
funds.  Funds 

activities 


project 
awards  in  su 
availability 
Grant  awarti 


qf  Funds 

assistance  totalling 
$600,000  is  available  in 
up  to  three  awards  in 
activities.  Awardees  will 
secure  additional 
other  sources  (public  and 
support).  It  is  expected 
s)  will  be  made  on  or 
1995.  and  will  extend  for 
period.  Projects  may 
or  a  period  of  up  to  5 
on  an  armual  basis.    , 
estimates  may  vary  and 
change.  Continuation 
an  approved  project 
made  on  the  basis  of 
p  rogress  and  availability  of 
for  specific  program 
may  be  added  to  the 
ttsequent  years  upon 


krard( 


b  idget  j 


renewa  ble 


nil 


b<i 


art 


existing 
research  in 
applicants 
additional 
including 
necessary,  to 
the  program 
application. 

Purpose 

The  purpo^ 
agreement  is 
the  developc^ent 
"population 
the  combine( 
other  local  o 


community 
promote 
and  preventii  )n 
on  the  most 
urban  resi 
developing  i 
health  plann 
health  of 
center  will 
related  to  the 
be  beneficial 
process  of  c 
The  speci 
population 


idei  its 


,b! 


JMI 


s  cannot  supplant 
funding  for  epidemiologic 
ufban  areas.  Eligible 
encouraged  to  secure 
from  other  sources, 


fuids  1 

consortia  agreements,  as 
meet  the  requirements  of 
i  nd  strengthen  the  overall 


of  this  cooperative 
;o'assist  the  recipient  in 

of  an  urban 
aboratory"  which  utilizes 
resources  of  the  recipient, 
I  ganizations,  the  local 
1  ind  CDC.  The  goal  is  to 
colliborative  epidemiologic 
effectiveness  research 
prions  health  threats  facing 

;  and  thereby. 
1  iformation  for  public 
ng  and  for  improving  the 
cititens.  A  key  aim  of  this 
to  identify  opportunities 
inner  city.  The  Center  will 
to  CDC  by  unifying  the 
onnraunity  planning, 
objectives  of  the 
li  boratory  are  as  follows: 


A.  To  assess  the  availability  and 
capacity  of  existing  prevention 
programs  offered  by  State  and  local 
health  agencies;  public  and  private 
health  care  providers;  and  other 
community  or  lay  organizations. 

B.  To  foster  the  development  of 
collaborative  relationships  among  the 
population  laboratory.  CDC,  and  the 
State  and  local  health  departments  for 
the  purpose  of  focusing  the  expertise  of 
academic  institutions  and  community 
based  organizations  on  high  priority 
urban  health  problems. 

C.  To  develop  and  implement 
organizational  and  sociological 
intervention  studies  \m  optimize 
effectiveness  in  prevention  programs  by 
involving  the  community  in  planning, 
program  design,  and  related  public 
health  activities. 

D.  To  develop  a  multidisciplinary 
approach  to  prevention  programs  and  to 
develop,  test,  evaluate,  and  disseminate 
model  programs  to  enhance  health 
promotion  and  disease  and  injury 
prevention  in  various  settings  and 
populations. 

Program  Requirements 

Applications  that  do  not  meet  the 
following  requirements  will  be 
considered  non-responsive.  Applicants 
must: 

•  Provide  evidence  of  working 
relationships  with  partner  organizations 
and  community  leaders  which  allow 
evaluation  and  implementation  of  any 
proposed  intervention  activities. 

•  Provide  evidence  of  supplemental 
technical  and  financial  assistance  from 
other  "partner  organizations." 

•  Provide  evidence  of  expertise  in 
research  related  to  urban  and  minority 
health  issues  or  a  planned  process  for 
developing  such  expertise  in  a  short 
timeframe. 

•  Provide  evidence/plans  for  core 
activities,  demonstration  projects, 
collaborations/collaborative  projects 
with  State/local  health  departments  and 
academic  institutions. 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A,  (Recipient  Activities),  and 
CDC  will  be  responsible  for  the 
activities  listed  under  B.  (CDC 
Activities). 

A.  Recipient  Activities 

1.  Establish  and  operate  a 
demonstration  population  laboratory  for 
epidemiologic,  social  science, 
behavioral  science,  and  prevention 
effectiveness  research. 

a.  Establish  the  population  laboratory 
in  a  defined  population  in  a 
geographically  defined  urban  area. 


b.  Establish  an  Executive  Board 
composed  of  representatives  from  the 
community  as  well  as  public  health, 
academic,  health  care  community 
leaders  and  private  partners  to  provide 
advice  and  guidance  to  the  Urban 
Center  Project  Director,  as  needed.  The 
recipient  will  obtain  participation  and 
input  from  community-based 
organizations  in  the  proposed 
geographic  area. 

2.  Propose  and  conduct 
multidisciplinary  research  dedicated  to 
improving  the  health  and  well-being  of 
urban  populations.  Address  research 
topics  of  typical  urban  health  problems 
(e.g..  HIV  transmission  and  AIDS, 
tuberculosis,  violence,  lead  poisoning, 
immunization,  diabetes,  and 
cardiovascular  disease). 

3.  Manage,  analyze,  and  interpret  data 
from  population  laboratory  projects,  and 
publish  and  disseminate  important 
public  health  information  stemming 
from  population  laboratory  projects. 

4.  Monitor  and  evaluate  scientific  and 
operational  accomplishments  of  the 
population  laboratory  and  progress  in 
achieving  the  purpose  and  overall  goals 
of  this  program. 

5.  Document  findings  in  the  scientific 
literature. 

6.  Evaluate  specific  inter\'entions 
(programs)  to  address  typical  urban 
health  problems  researched  in  #2  of 
Recipient  activities. 

7.  Foster  the  development  of 
prevention  programs  that  are  not 
categorical  but  that  cut  across  health 
issues  that  affect  common  populations. 
Coordinate  activities  with  CDC's 
Prevention  Centers  program. 

B.  CDC  Activities 

1.  Assign  a  CDC  scientist  on-site  to 
function  as  liaison,  provide  technical 
assistance,  and  facilitate  collaboration  of 
population  laboratory'  staff  with  CDC 
staff.  The  assignee  will  provide  cross- 
cutting  coordination  for  all  CDC 
Centers,  Institute,  and  Offices  (CIO) 
programmatic  activities  which  are 
relevant  to  the  Urban  Center(s)' 
activities,  especially  activities 
undertaken  by  CDC's  Prevention  Centers 
program. 

2.  Provide  consultation  and  scientific 
and  technical  assistance  in  designing 
and  conducting  individual  population 
laboratory  projects. 

3.  Participate  in  analysis  and 
interpretation  of  data  from  population 
laboratory  projects.  Participate  in  the 
dissemination  of  findings  and 
information  stemming  from  population 
laboratory  projects. 

4.  Monitor  and  evaluate  scientific  and 
operational  accomplishments  of  the 
population  laboratory  and  progress  in 


achieving  the  purpose  and  overall  goals 
of  this  program. 

Evaluation  Criteria 

Upon  receipt,  applications  will  be 
reviewed  by  CDC  staff  for  completeness 
and  responsiveness  as  outlined  under 
the  previous  heading  Program 
Requirements  (a  listing  of  where  these 
requirements  are  described  and/or 
documented  in  the  application  will 
facilitate  the  review  process). 
Incomplete  applications  and 
applications  that  are  not  responsive  will 
be  returned  to  the  applicant  without 
further  consideration. 

Applications  which  are  complete  and 
responsive  will  undergo  an  initial  peer 
evaluation  of  the  scientific  and 
technical  merit  to  warrant  further 
review;  the  CDC  will  withdraw  from 
further  consideration  applications 
judged  t  )  be  noncompetitive  and 
promptly  notify  the  principal 
investigator/program  director  and  the 
official  signing  for  the  applicant 
organization.  The  second  review  will  be 
conducted  by  senior  Federal  staff,  who 
will  consider  the  results  of  the  first 
review  together  with  program  need  and 
relevance.  Awards  will  be  made  based 
on  merit  and  priority  score  ranking  by 
the  peer  review,  program  review  by 
senior  Federal  staff,  and  the  availability 
of  funds. 

A.  The  Objective  Review  Committee 
may  recommend  approval  or 
disapproval  based  on  the  content  of  the 
application  and  the  following  criteria: 

1.  The  Population  Laboratory  for 
Applied  Research  in  Public  Health 
Purpose  (5  points) 

The  extent  to  which  the  efforts  will 
result  in  innovative  approaches  or 
interventions  to  meet  health  priorities, 
emerging  health  and  other  health  needs 
of  urban  residents,  or  an  identified 
demographic  group,  or  combination 
thereof. 

2.  Overall  program  plan  (10  points) 

The  extent  to  which  the  overall 
program  plan  has  clear  objectives  that 
are  specific,  measurable,  and  realistic, 
and  makes  effective  use  of  population 
laboratory  resources  to  advance  the 
population  laborator}''s  purpose. 

3.  Strategy  and  Technical  Approach  (45 
points) 

The  technical  and  scientific  merits  of 
the  proposed  projects,  the  potential  to 
achieve  the  stated  objectives  and  the 
extent  to  which  the  apphcant's  plans  are 
consistent  with  the  purpose  of  the 
program. 


a.  Core  activities  (10  points) 

— Description  of  the  core  activities  of 
the  Urban  Center. 

b.  Collaborations/collaborative  projects 
with  State/local  health  departments  and 
academic  institutions  (35  points) 

— Plan  for  including  community-based 

organizations.  State  and  local  health 

departments,  and  academia  in 

planning,  developing,  and 

implementing  collaborative  projects 

(15  points) 
— Plan  for  conducting  collaborative 

assessments  to  identify  urban  health 

issues  (5  points) 
— Plan  to  identify,  train,  and  involve 

community  residents  in  program 

activities  (5  points) 
— Project  descriptions  of  collaborative 

projects  (10  points) 

4.  Evaluation  plan  (5  points) 

The  extent  to  which  the  overall 
population  laboratory  objectives  will  be 
evaluated  in  regards  to  progress, 
efficacy,  and  cost  benefit  to  the  urban 
areas. 

5.  Management  and  staffing  plan  (15 
points) 

The  extent  to  which  the  applicant 
demonstrates  the  ability  and  capacity  to 
carr>-  out  the  overall  objectives  and 
specific  project  plans.  Elements  to 
consider  include: 

(a)  Demonstrated  knowledge  and 
experience  of  the  proposed  project 
director  in  planning  and  managi.ng  large 
and  complex  interdisciplinary  programs 
involving  public  health  and  urban 
issues  (5  points); 

(b)  Demonstrated  knowledge  and 
experience  of  the  proposed  stafi  in 
carrying  out  the  project  objectives, 
including  the  percentage  of  time  each 
person  will  devote  to  each  project/ 
activity  (5  points);  and 

(c)  Institutional  capacity, 
demonstrated  by  the  experience  and 
continuing  capability  of  the  State  and 
local  healtii  departments,  academia,  and 
community-based  organizations  to 
initiate  and  implement  similar  projects. 

Applicant  should  describe  previous 
related  efforts  and  the  current  capacity 
of  its  collaborators/collaborating 
organizations  (5  points). 

6.  Institutionalization  plan/ 
Collaboration  (20  points) 

The  population  laboratory's  plan  for 
collaborating  and  developing 
relationships  with  local/State  health 
departments,  academic/ research 
institutions,  and  community  leaders. 
Extent  to  which  the  apphcant 
demonstrates  that  proposed  activities 


are  being  conducted  in  conjunction  - 
with,  or  through,  organizations  with 
known  and  established  ties  in  the 
identified  urban  area.  Evidence  of 
support  and  participation  from 
appropriate  community-based 
organizations  in  the  form  of  memoranda 
of  understanding  or  other  agreements  of 
collaboration. 

7.  Budget  (not  scored) 

The  extent  to  which  the  budget  and 
justification  are  consistent  with  the 
program  objectives  and  purpose. 
Applicants  are  strongly  urged  to  include 
a  plan  for  obtaining  additional  resources 
that  lead  to  institutionalization  of  the 
population  laboratory. 

B.  Review  by  senior  Federal  staff 

Further  review  will  be  conducted  by 
Senior  Federal  staff. 
Factors  to  be  considered  will  be: 

1.  Results  of  the  peer  review. 

2.  Program  needs  and  relevance  to 
national  goals. 

3.  Budgetary  considerations. 

Executive  Order  12372  Review 

Applications  are  subject  to  the 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.o!  12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  should  contact 
their  State  Single  Point  of  Contact 
(SPOC)  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and 
receive  any  necessary  instructions  on 
the  State  process.  For  proposed  projncts 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  list  is 
included  in  the  apphcatio.n  kit.  If  SPOC 
have  any  State  process 
recommendations  on  applications 
subm.itted  to  CDC,  they  should  fcrvva.'d 
them  to  Henrv-  S.  Cessell,  III,  Grants 
Mansgement  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferr>'  Road,  NE.,  Room  300, 
Mailstop  E-13,  Atlanta,  Georgia  30305. 
no  later  than  60  days  after  the  deadline 
date  for  new  and  competing  awards. 
The  granting  agency  does  not  guarantee 
to  "accommodate  or  explain"  State 
process  recommendations  it  receives 
after  that  date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  subject  to  the  PubUc 
Health  System  Reporting  Requirements. 
Under  these  requirements,  all 
community-based  nongovernmental 
applicants  must  prepare  and  submit  the 
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items  identifit  d  below  to  the  iiead  of  the 
appropriate  State  and/or  local  health 
agency(s)  in  the  program  area(s)  that 
may  be  impac  ted  by  the  proposed 
project  no  later  than  the  receipt  date  of 
the  Federal  ariplication.  The  appropriate 
State  and/ or  liK:al  health  agency  is 
determined  bf  the  applicant.  The 
following  information  must  be 
provided;        I 

A.  A  copy  of  tiie  face  page  of  the 

application  (PHS  398,  AA). 

B.  A  summary  of  the  project  that  should 

be  Utled  '  PubUc  Health  System 
Impact  Stetemenf  (PHSIS),  not 
exceed  oile  page,  and  include  the 
following : 

1.  A  descrij  tion  of  the  population  to 
be  servec ; 

2.  A  summf  ry  of  the  services  to  be 
provided!  and 

3.  A  description  of  the  coordination 
plans  wim  the  appropriate  State 
and/or  loal  health  agencies. 

If  the  State  pnd/or  local  health  official 
should  desireia  copy  of  the  entire 
application,  i'  may  be  rfjtained  from  the 
SPOC  or  dire<;tly  from  the  applicant. 

Catalog  of  Fei  leral  Domestic  Assistance 
Numbo- 


The  Cataloj 
Assistance  n 


of  Federal  Domestic 
limber  is  93.135. 


Other  Requir  sments 

A.  Paperwork 

Projects  th4t 
information 
and  funded  b  y 
will  be  subje<t 
of  Manageme  nt 
under  the  Pa  lerw 


Reduction  Act 

involve  the  collection  of 
^m  10  or  more  individuals 
cooperative  agreement 
to  review  by  the  Office 
and  Budget  (0MB) 
ork  Reduction  Act. 


B.  Human  Si  bjects 


If  the 
research  on 
applicant 
Department 
Services 
regarding 
subjects, 
demonstrate 
subject  to 
by  an 

committee, 
responsible 
accordance 
guidelines 
application 

Application 


JMI 


proposed  project  involves 
fc  uman  subjects,  the 
miyst  comply  with  the 

Health  and  Human 
Regilations.  45  CFR  Part  46. 
of  human 
must  be  provided  to 
hat  the  project  will  be 
il  and  continmng  review 
te  institutional  review 
applicant  will  be 
providing  assurance  in 

the  appropriate 
form  provided  in  the 


the  protection 
Ass  trance : 


uuia 
approp  -ia' 
Tie  I 
f  )r  ] 
vithi 


aid 
kit. 


>ubmission  and  Deadlines 


A.  Preapplio  ition  Letter  of  Intent 

Although  i  t  is  not  a  prerequisite  to 
apply,  poten  ial  appUcants  are 
encouraged  t  d  submit  a  non-binding 
letter  of  inteut  to  apply  to  the  Grants 
Management  Officer  (whose  address  is 
given  in  this  section.  Item  B).  It  should 


be  postmarked  on  or  before  February  21, 
1995.  The  letter  should  identify  the 
announcement  number  being  responded 
to,  title  and  brief  description  of  the 
proposed  population  laboratory,  and  the 
names  and  addresses  of  the  principal 
investigators.  The  letter  of  intent  does 
not  influence  review  or  funding 
decisions,  but  it  will  enable  CDC  to  plan 
the  review  more  efficiently. 

B.  Applications 

Applicants  should  submit  an  original 
and  five  copies  of  form  PHS-398  (OMB 
Number  0925-0001)  to  Henry  S.  Cassell, 
HI.  Grants  Management  Officer.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE..  Room  300, 
Mailstop  E-13,  Atlanta.  Georgia  30305. 
on  or  before  March  13. 1995. 

C.  Deadlines 

Applications  shall  be  considered  as 
meeting  the  deadline  above  if  they  are 
either 

1.  Received  on  or  before  the  deadline 
date;  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  peer  review  committee.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

D.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  C.l  or  C.2.  above  are 
considered  late  applications.  Late 
applications  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  applicant. 

Where  to  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package,  and  business 
management  technical  assistance  may 
be  obtained  from  Georgia  Jang,  Grants 
Management  SpeciaUst.  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE..  Room  300. 
Mailstop  E-13.  Atlanta.  Georgia  30305. 
telephone  (404)  842-6814. 
Programmatic  technical  assistance  may 
be  obtained  from  Mary  Moreman. 
Project  Officer,  JEpideraiology  Program 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC),  1600  CUfton  Road. 
NE..  Mailstop  C-08.  Atlanta.  Georgia 
30333.  telephone  (404)  488-4390. 


Please  refer  to  Program 
Announcement  Number  515  when 
requesting  information  and  submitting 
an  application. 

Potential  appUcants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report;  Stock  number  017-001-00474- 
0)  or  Healthy  People  2000  (Summary 
Report:  Stock  number  017  001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office.  Washington.  DC  20402-9325. 
telephone  (202)  783-3238. 

Dated:  December  19. 1994. 


loseph  R.  Carter. 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC). 

Attachment  A 

50  largest  U.S.  Cities  with  200,000  or 
more  population  ranked  by  population 
per  square  mile.  1992  (reference:  County 
and  City  Data  Book  1994) 

New  York.  NY 
San  Francisco,  CA 
Jersey  Cit>'.  NJ 
Chicago.  IL 
Philadelphia.  PA 
Boston.  MA 
Newark,  NJ 
Santa  Ana,  CA 
Miami,  FL 
Washington,  D.C 
Baltimore,  MD 
Long  Beach,  CA 
Buffalo,  NY 
Los  Angeles.  CA 
Detroit.  MI 
Oakland,  CA 
Minneapolis,  MN 
Pittsburgh,  PA 
Rochester,  NY 
Cleveland,  OH 
Milwaukee.  \VI 
St.  Louis,  MO 
Seattle,  WA 
Anaheim,  CA 
St.  Paul.  MN 
Cincinnati,  OH 
Norfolk,  VA 
San  Jose.  CA 
Honolulu,  HI 
Louisville.  KY 
Stockton,  CA 
Toledo,  OH 
Sacramento,  CA 
St.  Petersburg,  FL 
Fresno,  CA 
Akron.  OH 
Portland,  OR 
Las  Vegas,  NE 
San  Diego,  CA 
Omaha.  NE 
Columbus,  OH 
Richmond.  VA 
Denver,  CO 
Houston,  TX 


Riverside.  CA 
Baton  Rouge,  LA 
Albuquerque,  NM 
Atlanta,  GA 
Dallas,  TX 
Arhngton,  TX 

Local  Health  Departments  for  the  50 
Largest  Urban  Cities 

New  York  City,  Dept  of  Health,  125 

Worth  St.,  New  York,  NY  10013,  (212) 

788-5261 
Los  Angeles  County  Department  of 

Health  Services,  313  North  Figueroa, 

Room  930,  Los  Angeles.  CA  90012, 

(213)240-8156 
Chicago  Department  of  Health,  DePaul 

Center  333  South  State,  2nd  Floor, 

Chicago,  IL  60602.  (312)  747-9870 
City  of  Houston  Health  and  Human 

Services,  8000  North  Stadium  Dr., 

Houston.  TX  77054,  (713)  794-9311 
Philadelphia  Department  of  Health, 

1600  Arch  St.,  Seventh  Floor. 

Philadelphia,  PA  19103,  (215)  686- 

5043 
San  Diego  County  Department  of  Health 

Services,  Suite  211, 1700  Pacific 

Highwav.  San  Diego.  CA  92101,  (619) 

236-763'3 
Detroit  Health  Department,  Herman 

Kiefer  Health  Complex,.1151  Tavlor. 

Detroit,  MI  48202,  (313)  876-4000 
Dallas  County  Health  Department.  1936 

Ameha  Court,  Dallas,  TX  75235-7795, 

(214) 920-7910 
Santa  Clara  County  Health  Department. 

2220  Moorpark  Ave.,  San  Jose,  CA 

95128,  (408)  299-2301 
Baltimore  City  Health  Department, 

Eighth  Floor,  303  East  Fayette  St., 

Baltimore,  MD  21202,  (410)  396-4387 
San  Francisco  Department  of  Health. 

101  Grove  St.,  Suite  306,  San 

Francisco,  CA  94102,  (415)  554-2600 
Franklin  County  Health  Department, 

410  South  High  St..  Courthouse 

Annex,  Fifth  Floor,  Columbus,  OH 

43215,(614)462-3160 
City  of  Milwaukee  Health  Department, 

841  North  Broadway,  Room  112, 

Milwaukee.  Wl  53202,  (414)  278-3521 
District  of  Columbia  Division  of  Public 

Health,  Suite  1200,  1660  L  St.,  NW. 

Washington,  D.C.  20036,  (202)  673- 

7700 
City  of  Boston  Department  of  Health  and 

Hospitals,  818  Harrison  Ave.,  Boston, 

MA  02118,  (617)  534-5365 
Seattle/King  County  Health  Department. 
Suite  600, 110  Prefontaine  Place, 
South.  Seattle.  WA  98104,  (206)  296- 
4603 
Cuyahoga  County  Health  Department, 
One  Playhouse  Square,  1375  Euclive 
Ave..  Cleveland.  OH  44115,  (216) 
443-7500 
Denver  Department  of  Health,  605 
Bannock,  Denver,  CO  80204,  (303) 
436-7200 


Mulnomah  County  Department  of 
Health,  Eighth  Floor,  426  Southwest 
Stark,  Portland,  OR  97204,  (503)  248- 
3674 
Department  of  Health  and  Human 
Services.  City  of  Long  Beach,  2525 
Grand  Ave.,  Long  Beach,  CA  90806, 
(310) 570-4014 
City  of  St.  Louis,  634  North  Grand. 
Ninth  Floor.  St.  Louis,  MO  63103, 
(314)658-1140 
Fulton  County  Health  Department, 
District  3,  Unit  2.  99  Butler  St..  SE, 
Atlanta.  GA  30303.  (404)  703-1205 
District  Health  Department,  Box  25846, 
1111  Stanford  Dr.,  N.E.,  Albuquerque, 
NM  87125.  (505)  841-4100 
Alameda  County  Health  Cire  Services 
Agency.  409  Fifth  St.,  Oakland,  CA 
94607,  (510)  268-2727 
Allegheny  County  Health  Department, 
3333  Forbes  Ave.,  Pittsburgh.  PA 
15213-9913,  (412)  578-8026 
Sacramento  County  Health  Department. 
3701  Branch  Center  Rd.,  Sacramento, 
CA  95827,  (916)  366-2181 
Hennepin  County  Community  Health 
Department,  Third  Floor.  525 
Portland  Ave.,  South,  Minneapolis, 
MN  55415,  (612)  348-4382 
Hawaii  State  Depart^ment  of  Health. 
1250  Punchbowl  St..  PO  Box  3378. 
Honolulu.  HI  96801,  (808)  548-6505 
Cincinnati  Health  Department.  3101 
Burnet  Ave.,  Cincinnati,  OH  45229- 
3098, (513)  357-7285 
Dade  County  Heahh  Department,  1350 
Northwest  14th  St..  Miami,  FL  33125, 
(305) 324-2400 
Fresno  County  Department  of  Health, 
1221  Fulton  Mall,  PO  Box  11867, 
Fresno,  CA  93775,  (209)  445-3202 
Douglas  County  Health  Department, 
1819  Famam  St.,  Room  401.  Omaha, 
NE  68183-0401, (402)  444-7472 
Toledo  Health  Department,  635  North 
Erie  St.,  Health  Center.  Toledo,  OH 
43624,  (419)245-1711 
Erie  County  Health  Department.  Rath 
Office  Building.  95  Franklin  St  . 
Buffalo.  NY  14202,  (716)  858-7690 
Jersey  City  Division  of  Health,  586 
Newark  Ave.,  Jersey  City.  NJ  07306, 
(201)547-5168 
Newark  Department  of  Health,  and 
Welfare.  110  Williams  St..  Newark.  NJ 
07102, (201)  733-5310 
Orange  County  Health  Department,  Box 
355,  Santa  Ana,  CA  92702,  (714)  834- 
3155 
Monroe  County  Health  Department.  Ill 
Westfall  Rd.,  Health  and  Social 
Services  Building.  Rochester,  NY 
14692.  (716)  274-6068 
Dakota  County  Community  Health 
Services.  Suite  345  West,  33  East 
Wentworth.  St.  Paul,  MN  55118,  (612) 
450-2608 


Norfolk  Department  of  Public  Health. 

Norfolk  City  Health  District,  401 

Colley  Ave..  Norfolk.  VA  23507 
Louisville/Jefferson  County  Health, 

Department.  PO  Box  1704.  Louisville. 

KY  40202,  (502)  625-6530 
San  Joaquin  Local  Health  District,  1601 

East  Hazelton  Ave..  PO  Box  20009. 

Stockton.  CA  95201.  (209)  468-3411 
Pinellas  County  Health  Unit,  500 

Seventh  Ave.,  South,  PO  Box  13549, 

St.  Petersburg,  GL  33701,  (813)  824- 

6924 
Akron  City  Health  Department,  177 

South  Broadway,  Akron,  OH  44308- 

1799,(216)  375-2960 
Clark  County  Health  Department,  PO 

Box  4426,  Las  Vegas,  NV  89106,  (702) 

383-1201 
Henrico  County  Health  Department, 

Henrico  Gov't  Center,  Human 

Services,  8600  Dixon  Powers  Dr..  Box 

27032.  Richmond.  VA  23273 
Riverside  County  Health  Department, 

4065  County  Circle  Dr..  Riverside.  CA 

92503,  (909)  358-5058 
Capitol  Regional  Health  Department, 

Region  II,  1772  Wooddale  Boulevard. 

Baton  Rouge.  LA  70806.  (504)  925- 

7200 
Te.xas  Department  of  Health.  Region  #5. 

2561  Matlock,  Arlington,  TX  76015. 

(817)459-6767. 

|FR  Dot.  95-790  Filed  1-11-95:  8;45  am! 
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Food  and  Drug  Administration 
[Docket  No.  94F-0415] 

Ashland  Chemical  Co.;  Filing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 
HHS 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  armouncing 
that  Ashland  Chemical  Co.,  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  polypropylene  glycol 
with  a  molecular  weight  range  of  1.200- 
3.000  grams  per  mole  (g/mol).  as  a 
defoaming  agent  in  processing  bwt 
sugar  and  yeast. 

FOR  FURTHER  INFORMATION  CONTACT: 
.Aydin  Orstan,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-217).  Food 
and  Drug  Administration.  200  C  St.  SW 
Washington,  DC  20204-OC02.  202-118- 
3076. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  5A4436)  has  been  filed  b\ 
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ical  Co.,  One  Drew  IMaza, 
d7005.  The  p^ition 
aaiend  the  food  additive 
%  173.3A0  Defoaming 
I  173.340)  to  provide  for 
polypropylene  glycol 

weight  range  of  1 .200- 
a  defoaming  agent  in 
sugar  and  yeast, 
has  determined  under  21 

that  this  action  is  of  a 
not  individually  or 
lave  a  significant  effect  on 
eni^ironment.  Therefore. 
1  ironmental  assessment 

impact  statement 


0('3) 


nor  an  environmental 
is  required. 

Dated:  Janua^  4. 1995 
Alan  M.  Rulis, 

Acting  Director 

Approval,  Cent  rrfi. 

Nutrition. 

|FR  Doc.  95-83  '  Filed  1-1 1-95;  8:45  ami 
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Office  of  Premarket 
^or  Food  Safety  and  Applied 


[Docket  No.  94f-0451] 

The  Shepherd  Color  Co.,  Filing  of  Food 
Additive  Petiion 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notic ! 


propi  ismg 


Pir 


pjl 


Faod 


summary:  Th< 
Administratiqn 
that  The  She 
petition 
regulations  b< 
the  safe  use  o 
spinel  {CI 
colorant  for 
in  contact  wi 

DATES:  Writteh 
petitioner's  e 
by  February 

ADDRESSES: 

lo  the  Docket 
(HFA-305) 
Administrati(  n 
Parklawn  Dr., 
FOR  FURTHER 
D.  .'Vnand. 
Applied  Nulrjt 
Drug  Admi 
Washington. 
SUPPLEMENTARY 
Federal  Food 
(sec.  409(b)(5 
notice  is  gi 
petition  (FAP 
The  Shephen 
Cincinnati 
proposes  to 
regulations  ir 
polymers  (21 
for  the  safe 


Food  and  Drug 
(FDA)  is  amiouncing 
I  herd  Color  Co.  has  filed  a 
that  the  food  additive 
amended  to  provide  for 
copper  chromite  black 
^ent  Black  28)  as  a 
ymers  intended  for  use 
food. 

comments  on  the 
vironmental  assessment 
13,  1995. 

Slibmit  written  comments 

Management  Branch 

and  Drug 

rm.  1-23. 12420 

Rockville.  MD  20857 


Celt 


on 


use 


JMI 


NFORMATION  CONTACT:  Vir 
er  for  Food  Safetv  and 
ion  (HFS-216).  Food  and 
niitration.  200CSt.  S\V.. 
DC  20204.  202^18-3081 

INFORMATION:  Under  tho 
Drug,  and  Cosmetic  Art 
(21  U.S.C.  348(b)(5))). 
I  that  a  food  additive 
5B4446)  has  been  filed  by 
Color  Co..  4539  Dues  Dr.. 
45246.  The  petition 
afnend  the  food  additive 
§  178.3297  Colorants  for 
CFR  178.3297)  to  provide 
of  copper  chromite  black 


spinel  (C.I.  Pigment  Black  28)  as  a 

colorant  for  polymers  intended  for  use 

in  contact  with  food. 

The  potential  environmental  impact 

of  this  action  is  being  reviewed.  To 

encourage  public  participation 

consistent  with  regulations  promulgated 

under  the  National  Environmental 

Policy  Act  (40  CFR  1501.4(b)).  the 

agency  is  placing  the  environmental 

assessment  submitted  with  the  petition 

that  is  the  subject  of  this  notice  on 

display  at  the  Dockets  Management 

•Branch  (address  above)  for  public 

review  and  comment.  Interested  persons 

may.  on  or  before  February  13. 1995. 

submit  to  the  Dockets  Management 

Branch  (address  above)  written 

comments.  Two  copies  of  any  comments 

are  to  be  submitted,  except  that 

individuals  may  submit  one  copy. 

Comments  are  to  be  identified  with  the 

docket  number  found  in  brackets  in  the 

heading  of  this  documeiit.  Received 

comments  may  be  seen  in  the  office 

above  between  9  a.m.  and  4  p.m., 

Monday  through  Friday.  FDA  will  also 

place  on  public  display  any 

amendments  to.  or  comments  on,  the 

petitioner's  environmental  assessment 

without  further  announcement  in  the 

Federal  Register.  If,  based  on  its  review. 

the  agency  finds  that  an  environmental 

impact  statement  is  not  required  and 

this  petition  results  in  a  regulation,  the 

notice  of  availability  of  the  agency's 

finding  of  no  significant  impact  and  the 

evidence  supporting  that  finding  will  be 

published  with  the  regulation  in  the 

Federal  Register  in  accordance  with  21 

CFR  25.40(c). 

Dated;  January  4.  1995. 

.'Man  R.  Rulis. 

Acting  Director.  Officer  of  Prvmarket 

Approval.  Center  for  Food  Scfuty  and  Applivd 

Witrition. 

IFK  Doc.  95-83«  Filwi  1-11-95;  8.45  am| 

BILLING  COOE  4160-01-F 


Health  Resources  and  Services 
Administration 

RIN  0905-ZA45 

Final  Review  Criterion  and  indicators 
for  Grants  for  Family  Medicine  Training 
and  Grants  for  General  Internal 
Medicine  and  General  Pediatrics 
Training 

Grants  for  Fainily  Medicine  Training 
<ind  Gr.^nts  for  General  Internal 
Mt^dicine  and  Genera!  Pediatrics 
Training  are  authorized  by  sections  747 
(a)  and  (b)  and  748.  title  VII  of  the 
Public  Health  Service  Act.  as  amended 
by  the  Health  Professions  Education 
Extension  Amendments  of  1992.  Pub.  L. 
102^08.  dated  October  13,  1992.  These 
grant  programs  include: 


Grants  for  Predoctoral  Training  in  I 

Family  Medicine 
Grants  for  Graduate  Training  in  Family 

Medicine 
Grants  for  Faculty  Development  in 

Family  Medicine 
Grants  for  Establishment  of  Departments 

of  Family  Medicine 
Grants  for  Residency  Training  in 

General  Internal  Medicine  and 

General  Pediatrics 
Grants  for  Faculty  Development  in 

General  Internal  Medicine  and 

General  Pediatrics 

A  notice  was  published  in  the  Federal 
Register  at  59  FR  50423  on  O.tober  3. 
1994  to  review  criterion  and  iiirlicators 
for  Grants  for  Family  Mediciii'j  I  raining 
and  Grants  for  General  Internal 
Medicine  and  General  Pediatrics 
Training.  No  comments  were  received 
within  the  30  day  comment  period. 
Therefore,  the  review  criterion  and 
indicators  remain  as  proposed. 

Review  Criteria 

The  following  review  criteria  were 
established  in  42  CFR  part  57.  subparts 
Q:  R.  and  FF. 

1.  The  administrative  and 
management  abihty  of  the  applicant  to 
carry  out  the  proposed  project  in  a  cost- 
effective  manner. 

2.  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis  after 
the  period  of  grant  support. 

3.  The  degree  to  which  the  proposed 
project  adequately  provides  for  the 
project  requirements. 

In  addition,  the  following  review 
criterion  is  finalized  for  FY  1995: 

4.  Potential  effectiveness  of  the 
proposed  project  in  carrying  out  the 
training  puq)OSCS  of  sections  747  or  740 
ofthePHS  Act. 

Weighted  Indicators 

Criterion  1:  Potential  Effectiveness  of 
the  Proposed  Project  in  Carrying  Out  the 
Training  Purposes  of  Sections  747  nml 
748  of  the  PHS  Act 

Indicator  1 — Institutional 
Environment — 20  points 

Proposal  describes  the  actions  taken 
hy  the  institution  (i.e..  department, 
medical  school,  or  other  sponsoring 
health  care  delivery  institution]  that 
demonstrate  a  high  level  of  support  for 
and  promotion  of  generalist  training  and 
practice  in  community-based  settings 
within  imderserved  urban  and  rural 
communities  and  populations. 
Examples  include  organizational 
mission  statements  describing  sup})ort 
for  training  juid  graduating  generalists 
in  the  primary  care  disciplines, 
institutional  financial  support  for  such 
programs,  institutional  support  for  rural 


practices  such  as  locum  tenens.  1-800 
numbers  for  consultations,  visiting 
faculty  status  for  rural  practitioners, 
complementary  institutional  and  other 
resources  to  support  such  programs,  and 
adequate  representation  of  generalist 
faculty  on  key  academic  committees 
such  as  Admissions.  Selection,  Tenure, 
and  Faculty  Recruitment. 

Indicator  2 — Strategic  Outcomes — 20 
points 

Proposal  describes  a  strategy  for  the 
institution's  training  program  that  will 
lead  to  or  sustain  a  high  level  of 
graduates  entering  generalist  residencies 
and/or  practice. 

Indicator  3 — Generalist  Faculty — 10 
points ' 

Proposal  includes  strong,  clinically- 
oriented  generalist  faculty  who  practice 
in  community-based  settings  that 
include  underserved  populations. 

Indicator  4 — Promotion  of  Workforce 
Diversity — 20  points 

Proposal  includes  a  strategy  and  plan 
for  recruiting  and  retaining 
underrepresented  minority  and 
disadvantaged  faculty,  students,  trainees 
and/or  residents.  Proposal  describes  the 
current  and  projected  levels  of 
participation  of  these  underrepresented 
groups  in  the  program..  Applicants  are 
exjjected  to  reflect  the  diversity  of  the 
populations  within  their  states. 

Indicator  5 — Critical  Training 
Emphasis — 10  points 

Proposal  includes  reference  to  a 
curriculum  that  incorporates  Healthy 
People  2000  objectives  in  one  or  more 
of  the  following  content  areas:  HIV/ 
AIDS  epidemiology,  prevention, 
diagnosis  and  treatment;  substance 
abuse;  or  clinical  preventive  ser\ices. 
Wherever  necessary,  curriculum  is 
appropriate  to  the  needs  of  the  patient 
population  (culturally  competent 
regarding  ethnicity,  gender,  and  sexual 
orientation)  whether  that  population  is 
urban,  rural  or  underserv-ed. 

Indicator  6 — Interdisciplinary 
Training — 10  points 

Except  for  Faculty  Development 
proj«H:ts.  proposal  provides  for 
inlerdi-sciplinary  clinical  tr.iining 
opportunities,  i.e..  a  training 
environment  in  which  students,  interns 
and/or  residents  learn  to  work  in  teams 
including  varied  health  care 
professionals  and/or  primary  can; 
disciplines.  The  environment  is  such 
Ihat  the  important  contributions  by  each 
member  of  the  health  care  team  are 
recognized  and  utilized  in  the  primary 
care  sotting. 


Indicator  7 — Clinical  Training 
Settings — 10  points 

Except  for  Faculty  Development 
projects,  proposal  provides  for  clinical 
training  in  community-based  settings 
within  underserved  areas  or 
populations. 

Indicator  8 — Primary  Care 
Preceptorship — 10  points 

For  Departments  of  Family  Medicine 
and  Predoctoral  Training  Programs 
Only:  Training  includes  a  primary  care 
preceptorship  that:  1)  occurs  in  the  first 
or  second  year  and  is  at  least  four  weeks 
in  duration;  or  2)  is  a  longitudinal 
experience  ol  at  least  five  days  per 
semester  in  both  the  first  and  second 
years. 

Indicator  <>— Third- Year  Clerkship — 20 
points 

For  Departments  of  Family  Medicine 
and  Predoctoral  Training  Programs 
Only:  Training  includes  a  required 
third-year  clerkship  in  family  medicine 
of  at  least  four-weeks  duration. 

Indicator  10 — Faculty  Expertise — 30 
points 

For  Faculty  Development  Pn)grams 
Only:  Proposal  includes  adequate 
balance  in  faculty  expertise  to  teach  the 
proposed  curriculum,  e.g..  teaching 
skills,  administrative  and  management 
skills,  or  primary  care  research. 

Indicator  if — Generalisra  Outcomes/ 
Continuity  of  Care — 30  points 

For  General  Internal  Medicine  and/or 
General  Pediatrics  Residency  Training 
Program  Only:  Competing  continuation 
Gtmeral  Internal  Medicine  and/or 
G«meral  Pediatrics  program 
demonstrates  a  consecutive  3-year  track 
record  of  80%  or  more  graduates 
entering  primary  care  careers.  IN 
ADDITION,  by  the  beginning  of  the 
second  year  of  grant  support  the 
competing  continuation  OR  NEW 
General  Internal  Medicine  and/or 
Crtmeral  Pediatrics  program  will  provide 
ALL  PGY-1  residents  (primary  care  and 
traditional)  entering  the  Internal 
Medicine  and/or  Pediatrics  residency 
with  continuity  of  care  training 
experience  comprising  a  total  of  20% 
(average)  over  the  3-year  training  periorl, 
scheduled  in  at  least  9  months  of  each 
year  of  training. 


Criterion  2:  Administration  and 
Management  Ability  of  the  Applicant  to 
Carry  Out  the  Proposed  Project  in  a 
Cost-Effective  Manner 

Indicator  1 — Project  Rationale — 30 
points 

Project  plan  includes  a  background 
statement,  a  statement  of  need  for  the 
project,  and  a  specific  rationale 
justifying  the  proposed  project.  Project 
plan  also  describes  the  links  between 
this  proposed  project  and  an  effective 
larger  institutional  program,  i.e.,  the 
department,  division,  residency,  etc. 
This  section  of  the  project  plan  will 
define  the  larger  purposes  of  the  project, 
i.e.,  in  what  way  the  project  will  cause 
an  improvement  or  expansion  in  the 
capability  of  the  larger  educational 
institution  or  program  to  deliver  quahty 
primary  care  training. 

For  competing  continuation 
proposals,  a  progress  report  is  provided. 
At  a  minimum,  the  report  includes  a 
summary  of  the  funded  objectives  and 
the  accomplishm.ents  made  during  the 
project  period.  FYogress  report  includes 
evaluation  data  related  to  each  of  the 
project  objectives.  For  applicants  who 
are  not  currently  funded,  but  who  have 
received  funding  within  the  last  four 
years,  a  discussion  is  included  in  the 
application  describing  the  previously 
funded  objectives,  accomplishments 
and  evaluation  data  relative  to  those 
objectives. 

Indicator  2 — Project  Objectives — 40 
points 

Project  plan  contains  a  detailed 
description  of  the  project's  objectives 
with  measurement  indicators  for  each 
objective.  The  plan  also  includes  a 
description  of  the  methods  that  will  be 
used  to  implement  the  project,  e.g.. 
educational  strategy,  timetable  and  a 
resource  plan  that  outlines  the  faculty, 
staff,  facilities  and  equipment  that  will 
be  used,  including  identification  of 
those  resources  that  already  exist  or  that 
will  be  made  available  by  die 
institution. 

Indicator  3 — Budget  Justific^ition — 30 
points 

Project  plan  indicates  the  degre.t  to 
which  the  proposed  objectives  relate  to 
the  budget  narrative  and  justifies  the 
budget  items  requested. 

Indicator  4 — Evaluation  Plan — 10  points 

Project  plan  includes  an  evaluation 
•Strategy  for  the  proposed  project  to 
determine  achievements  in  relation  lo 
project  objectives. 
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Indicator  5 —Anticipated  Problems — 10 
points 

Project 
anticipate! 
and  the  pn  posed 
resolving 


p  an 


sich 


Indicator  6}— Institutional 
Collaborati  an — 15  points 

Project  p  an  includes  documentation 
of  the  supp  ort  of  individuals  or 

who  will  collaborate  in 
ementfation  of  this  proposed 

Le  ters  of  support  for  the  project 
ir  stitution,  department, 
are  included.  For  Faculty 
t  projects,  letters  from 
ciLtual  trainees  are  included. 


organizati(|ns 
impl 
project, 
from  the 
faculty,  etc . 
Develop 
potent  iu 

Indicator  7 


f(Tl 


grd 


Except 
Medicine, 
"trainee 
individual] 
will  be 
trained 

For 
General 
should  als(  I 
numbers  o 
residents. 


—Trainee  Grid — 10  points 

Departments  of  Family 
roject  plan  includes  a 

"  that  defines  the  type  of 
being  trained,  how  many 
traihed,  and  when  they  will  be 


•  Gent  ral 


Internal  Medicine  and 
Peiliatrics  Residencies,  the  grid 
reflect  actual  and  projected 
primary  care  and  traditional 


Criterion 
Proposed 
for  the  Pro 

(These  i 
requirements 
42  CFR  pa:  t 
and  are  sui  nmarized 


JMI 
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defines  the  problems 
in  inlplementing  the  project 
approaches  to 
problems  as  may  arise. 


Criterion  3  Economic  Viability — The 
Potential o'the Project  to  Continue  on 
a  Self-Sust  lining  Basis  After  the  Period 
of  the  Proj(  'ct  Grant 

—Continuation  Support — 10 


projects  demonstrate  how 

will  be  continued  after 
Federal  funding.  If  other 
been  funded  under  this 
within  the  past  five  years, 
report  discusses  how 
Federal  funds  have  been 


Indicator  1 
points 

Propose< 
their  suppi  irt 
cessation  c  f 
projects  ha  ve 
grant  progi  am 
a  financial 
terminatec 
replaced. 

Indicator  2(— Non-Federal  Support — 10 
points 

Financi 
will  be  provided  b\ 
govemmer  t 
departmen : 
private  fund 
the  Federa 


and  in-kind  support  is  or 
by  state  or  local 

institution,  medical  school, 
,  patient  fees,  or  other 

ing  sources  to  supplement 
grant. 


Degree  to  Which  the 
Project  Adequately  Provides 
ect  Requirements 

dicators  (project 
)  have  been  established  in 
57,  subparts  Q,  R,  and  FF 
below.) 


Establishir  g  Departments  of  Family 
Medicine 

Indicator  i — Project  Director — 10  Points 
Indicator  2  —Administrative 
Aufonor  ly — 15  points 


Indicator  3 — Control  Over  Residency 

Program — 10  points 
Indicator  4 — Evaluation  Plans — 10 

points 
Indicator  5 — Family  Medicine 

Instruction — 10  points 
Indicator  6 — Full-Time  Faculty — 10 

points 
Indicator  7 — Academic  Status — 10 

points 

Family  Medicine  Residencies 

Indicator  1 — Accreditation  Status^-40 

points 

Proposal  includes  a  letter  of 
accreditation  from  the  ACGME/RRC  or  a 
letter  of  approval  from  the  AO  A 
verifying  that  the  residency  inedts  all 
requirements.  All  such  projects  are 
considered  to  have  satisfied  the  Project 
Requirements.  To  the  extent  that 
problems  are  noted  by  the  accrediting 
body,  the  project  plan  addresses  the 
problems  and  has  a  plausible  plan  for 
their  correction.  New  programs  which 
have  not  yet  been  accredited  must  meet 
the  project  requirements  specified  in 
regulations  at  42  CFR  57.1604. 

Family  Medicine  Faculty  Development 

Indicator  1 — Project  Director — 10  points 
Indicator  2 — Administrative  & 

Organizational  Plan — 10  points 
Indicator  3 — Evaluation  Plans — 10 

points 
Indicator  4 — Curriculum — 25  points 
Indicator  5 — Eligible  Trainees — 10 

points  • 
Indicator  6 — Number  of  Trainees — 0 

Soints 
icator  7 — Length  of  Training — 0 
Soints 
icator  8 — Trainee  Support — 0  points 

Family  Medicine  Predoctoral  Training 

Indicator  1 — Project  Director — 10  points 
Indicator  2 — Administrative  & 

Organizational  Plan — 10  points 
Indicator  3 — Evaluation  Plans — 10 

points 
Indicator  4 — Ambulatory  Care  Training 

Settings — 20  points 
Indicator  5 — Curriculum — 10  points 
Indicator  6 — Sponsoring  Unit — 10 

points 
Indicator  7 — Institutional  Strategy — 10 

points 

General  Internal  Medicine  and  General 
Pediatrics  Residencies 

Indicator  1 — Project  Director — 10  points 
Indicator  2 — Administrative  & 

Organizational  Plan — 10  points 
Indicator  3 — Curriculum  Development 

and  Evaluation  Coordinator — 10 

points 
Indicator  4 — Faculty  and  Training 

Personnel — 10  points 
Indicator  5 — Behavioral  Science 

Faculty — 10  points 


Indicator  6 — Resident  Recruitment  and 

Selection — 10  points 
Indicator  7 — Requirement  for  Stipend 

Support — 0  points 
Indicator  8 — Number  and  Distribution 

of  Residents — 10  points 
Indicator  9 — Ambulatory  Care  Training 

Setting — 10  points 
Indicator  10 — Continuity  of  Care 

Experience — 0  points 
Indicator  11 — Other  Ambulatory  Patient 

Care  Experiences — 10  points 
Indicator  12 — Curriculum  Content  and 

Evaluation  of  Educational  Offerings — 

20  points 
Indicator  13 — Evaluation  of  Residents — 

10  points 

General  Internal  Medicine  and  General 
Pediatrics  Faculty  Development 

Indicator  1 — Project  Director — 10  points 
Indicator  2 — Administrative  & 

Organizational  Plan — 10  points 

Indicator  3 — Curriculum — 25  points 
Indicator  4 — Evaluation  Plans — 10 

points 
Indicator  5 — Eligible  Trainees — 10 

points 
Indicator  6 — Eligibility  for  Trainee 

Stipend  Support — 0  points 
Indicator  7 — Length  of  Training  for 

Stipend  Support — 0  points 

If  additional  information  is  needed, 
please  contact:  Enrique  Fernandez, 
M.D.,  Division  of  Medicine,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration.  Parklawn 
Building,  Room  9A-20,  5600  Fishers 
Lane,  Rockville,  Marvland  20857. 
Telephone:  (301)  443-1467,  FAX:  (301) 
443-8890. 

Dated:  Januarj-  5,  1995. 
Giro  V.  Sumaya, 
Administrator. 

|FR  Doc.  95-696  Filed  1-11-95;  8:45  am] 
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Health  Resources  and  Services 
Administration 

Final  Project  Requirements  and 
Review  Criteria  for  Cooperative 
Agreements  for  the  National  AIDS 
Education  and  Training  Centers 
Program  for  FY  1995 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  the 
final  project  requirements  and  review 
criteria  for  Cooperative  Agreements  for 
the  National  AIDS  Education  and 
Training  Centers  (AETCs)  Program  for 
FY  1995  authorized  under  section 
776(a),  title  VII  of  the  Public  Health 
Service  (PHS)  Act,  as  amended  by  the 
Health  Professions  Education  Extension 
Amendments  of  1992,  Public  Law  102- 
408,  dated  October  13.  1992. 


Fli^bility  and  Purpose 

The  Secmtary  may  make  awards  and 
ruler  into  contracts  to  assist  public  and 
nonprofit  private  entities  and  schools 
and  academic  health  science  centers  in 
meeting  the  costs  of  projects. 

(1)  To  train  the  faculty  of  schools  of. 
and  graduate  departments  or  programs 
of.  medicine,  nursing,  osteopathic 
medicuie,  dentistry,  public  health, 
allied  health,  and  mental  health  practice 
to  teach  health  professions  students  to 
provide  for  the  health  care  needs  of 
individuals  with  HIV  disease: 

(2)  To  train  practitioners  to  provide 
for  the  health  care  needs  of  such 
individuals: 

(3)  With  respect  to  improving  clinical 
skills  in  the  diagnosis,  treatment,  and 
prevention  of  such  disease,  to  educate 
and  train  the  health  professionals  and 
clinical  staff  of  schools  of  medicine, 
osteopathic  medicine,  and  dentistry; 
and 

(4)  To  develop  and  disseminate 
curricula  and  resource  materials  relating 
to  the  care  and  treatment  of  individuals 
with  such  disease  and  the  prevention  of 
the  disease  among  individuals  who  are 
at  risk  of  contractiug  the  disea.se. 

Specifically  for  the  National  AETC 
Program,  these  awards  will  be  made  as 
above  and  will  include  comraunity- 
hastd  organizations  (CBOs)  and 
community  health  clinics  affiliated  with 
accredit«ul  public  and  nonprofit  private 
entities — 

1 .  To  train  health  personnel,  fo<;using 
on  practitioners  in  Title  XXVI  programs 
(Ryan  White  CAKE  Act),  in  the 
diagnosis,  treatment,  and  prevention  of 
Human  Immunotieficiency  Virus  (HIV) 
infection  and  disease:  and  to  provide 
supplementary  asid/or  complementary 
training  to  the  faculty  of  schools  of.  and 
graduate  departments  or  programs  of 
medicine,  nursing,  dentistry,  public 
hnalth.  mental  hoalUi  pracU!;e  ajid  allied 
luMiith  personnel; 

2.  To  train  and  motivate  the  abc\,e 
practitioners  and  other  community 
providers  to  care  for  the  health  needs  of 
individuals  with  HIV  disease; 

:!.  To  teach  health  professions 
.students  and  residents  to  provide  for  the 
health  care  needs  of  individuals  with 
HIV  disease:  and 

4  To  develop  and  disseminate  to 
health  providers  curricula  and  resoun:H 
materials  relating  to  the  care  and 
treatment  of  individuals  with  HIV 
disease  and  the  prevention  of  HIV 
ajnong  individuals  who  are  at  risk  of 
contracting  the  disease;  and  to  organize 
plans  for  infonnation  dissemination  of 
HrV-related  information. 

Project  requirements  and  review 
criteria  for  this  program  were  proposed 


for  public  comment  in  the  Federal 
Register  on  October  27,  1994  at  59  FR 
5399H.  No  comments  were  received 
during  the  30-day  comment  period. 
Therefore,  the  project  requirements  and 
rt^view  criteria  will  be  retained  as 
proposed. 

Final  Project  Requirements 

The  focus  in  FY  1995  will  be  on 
primary  care  providers  in  high  HIV/ 
AIDS  prevalence  areas,  with  an 
emphasis  on  hving  persons  infected 
with  HIV.  However,  consideration  will 
be  given  to  rural  areas.  The  project 
requirements  are  designed  to  direct 
Federal  resources  where  the  greatest 
needs  exist.  To  accomplish  this,  each 
project  must  define  a  geographic  region 
and  identify  the  t\'pes  of  providers  to  be 
targeted  for  training  within  that  region. 

A.  Definition  of  AETCs 

All  applicants  are  encouraged  to  form 
AETCs  composed  of  as  many  states/ 
temtories/commonwealths  as  can  be 
managed  completely  and  efficiently. 
There  are  four  options  for  defining  an 
AETC  region.  An  applicant  may 
propose,  with  appropriate 
docimientation: 

1.  An  AETC  composed  only  of  a 
single  state/territory/conunonwealth  as 
a  region  if  that  region  contains  two  or 
more  Ryan  White  C.\RE  Act  Title  I 
Eligible  MetropoUtan  Areas  (EMAs)  or  if 
the  AETC  currently  is  establLshed  as  a 
single  state  AETC; 

2.  An  AETC.  composed  of  multiple, 
contiguous  states  (H.-jwaii  and  Alaska 
may  he  included)  if  it  justifies  its 
boundaries  v\ith  the  inclusion  of  one 
EM.\  and  specific  h.cal  epidemiological 
data  equivalent  to  at  least  10,000  hving 
HIV-infected  persons  (with  a  prevalence 
of  at  least  2. .500  living  .AIDS  cases  and 
7.500  other  lilV  inftded  persons). 
.Supporting  documentation  may  include 
rates  of  HiV/.'MDS  infection,  or  proxy 
indicators  such  as  .SID.  1  3.  and 
.substance  abuse,  CDC  hei.l  stick  study 
data,  toer.age  pn-gnancy.  etc.; 

3.  An  AETC  for  ruial  rejjions  if  it 
encompasses  at  least  three  states  with 
contiguous  boundaries  (Hawaii  and 
Alaska  may  he  included)  a::  J  contains  at 
least  one  EMA.  althcugh  the  prevalence 
of  living  HIV  iaftcted  persons  totals  less 
than  10.000;  or 

4.  An  AETC  spc-jifical!y  in  the  District 
of  Columbia  that  either  stands  alone  or 
is  incorporate,'!  in  a  consortium 
arran<;ement  with  another  AE1C 

At  least  50  percent  of  project  funds 
must  be  expended  for  training  activities 
in  high  AIDS  pr^^valence  areas,  i.e.;  as 
defined  as  EMAs  in  tlie  Ryan  White 
CARE  Act.  Title  I.  If  tliis  is  not  done, 
appropriate  justification  from  regional 


epidemiological  data  and  the  needs 
assessment  must  be  provided. 

B.  Performance  Expectations 

Each  AETC  must  provide  or  perform 
the  following.  These  items  are  essential 
for  consideration  for  this  cooperative 
agreement. 

1.  Submission  of  a  coordinated  plan, 
including  a  clear  statement  of  resources 
available  from  the  region's  EMA(s).  for 
the  network  that  has  been  created  for 
dissemination  of  state-of-the-art 
information  to  health  professions 
schools  and  organizations,  HIV  care 
providers  and  CBOs.  including 
organizations  of  people  living  with 
AIDS  (PLWA)  in  the  AETCs  proposed 
region;  the  methodology  (e.g..  electronic 
bulletin  boards,  print  material  and 
teleconferencing,  etc.)  should  be 
described  as  well  as  the  types  of 
education  materials  to  be  distributed  in 
concert  with  other  PHS  agenci»'s  and 
health  professions'  schools  and 
organizations. 

2.  A  comprehensive  clinical  training 
plan,  of  which  a  minimum  of  50  percent 
of  the  Federal  funds  devoted  to  training 
is  directed  toward  primary  care 
providers,  i.e..  physicians,  registered 
nurses,  dentists,  physician  assistants, 
nurses  with  advanced  training  (e.g.. 
nurse  practitioners,  clinical  nurse 
specialists  and  nurse-midwives)  and 
dental  hygienists. 

3.  A  training  plan  for  other  health 
profe.ssionals  including,  but  not  limited 
to,  mental  health  care  providers,  case 
managers,  substance  abuse  counselors 
and  other  allied  health  personnel; 

4.  Linkages  to  other  organizations  in 
the  following  priority  order,  (a)  Ryan 
White  CARE  ACT.  Titles  I,  II.  including 
Special  Programs  of  National  Significant 
(SPNS).  lUb  and  IVd  funded  healLh 
ser\- ices-programs,  and  the  Heniophilia 
Programs;  (b)  health  professions 
schools,  academic  ceiitprs,  and  national 
health  professions  organizations, 
including  minority  professional  groups: 

(c)  Federally  supported  substance  abuse 
programs  (e.g.,  NIDA  &  SA.MHSA)  and 
commuiuty  substitncc  abuse  programs; 

(d)  PHS  funded  Area  Health  Education 
Centers  (AHECs).  migrant  centers  (eg., 
sec.  329(a)(1).  communitv  health  centers 
(eg.,  sec.  330(a).  and  homeless  centers 
(p.g  .  s<K.  340).  mental  health  providers 
(e  g..  SAMHSA  grantees).  Federally 
supported  STID  and  prevention  activiuos 
(e.g..  CDC,  etc.).  providers  in  prisons, 
family  planing  programs  and  HRSA 
supported  maternal  and  child  health 
programs.  State  and  local  health 
agencies  and  health  care  facihties 
mvolved  in  providing  care  for  HIV 
infected  individuals  in  order  to  fill  any 
gaps  in  training;  (o)  other  community 
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I  elated  organizations 
1  dose  formed  by  PLWA); 
proje  cts  also  are  encouraged  to 
|with  (0  national  networks  of 
1  trials  such  as  the  adult 
iatric  AIDS  Clinical  Trials 
(ACf  G),  the  Community 

Clinical  Research  on  AIDS 
aIMFAR  and  the  Robert  Wood 
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Final  Revic  w  Criteria 

Applicati  ons  will  be  reviewed  and 
rated  accor  ling  to  the  applicant's  ability 
to  meet  the  following: 

1.  The  completeness  and  pertinence 
of  the  need  ;  assessment  to  the  proposed 
I  he  degree  of  linkage 
findings  and  the  plans  for 
dissemination  and  training 
AETC  Program  Levels  I 
1  hescribed  in  the  program 


region  and 
between  its  I 
informatioi 
for  Nationa 
through  III 
guidehnes; 

2.  The  d«  gree  of  emphasis  on  Hnkages 
Vhite  CARE  ACT  programs 

I,  II  (incluc  ng  Special  Programs  of 
National  Si  jnificance  (SPNS)).  Illb  and 

professions  schools  and 
academic  h  salth  centers,  and  other 
collaboratii  ns  as  described  under 
Proposed  F  -oject  Requirements  above; 

3.  The  e>  tent  to  which  the  training 
the  national  priorities 

substance  abuse,  cultural 
competenc  ;,  tuberculosis,  providers  in 
prisons,  inn  plementation  of  the  PHS 
recommeni  ations  of  protocol,  AIDS 

als  Group  (ACTG  076).  and 
psychosoci  a!  issues)  of  the  National 
AETC  Prog  ram; 

4.  The  cc  mpleteness  and 
appropriat(  ness  of  the  plan  for 
informatioi  i  dissemination  among  key 
HIV  contac  ts  as  defined  under  Proposed 
Project  Rec  uirements  above; 

5.  The  c(  mpleteness  and 
appropriat(  ness  of  the  training  plans  for 
National  A  -TC  Program  Levels  I,  II  and 
III; 

6.  The  oicanization  of  the  AETC;  the 
administra  ion  and  management  of  the 


JMI 


AETC  and  its  relationship  to  its 
component  parts,  i.e..  Consortia 
members  and/or  subcontractors; 

7.  The  appropriateness  of  the  size  and 
configuration  of  the  AETC;  the 
appropriateness  and  cost-effectiveness 
of  the  budget;  the  amount  of  support 
contributed  by  the  proposed  awardee 
institution,  including  in-kind  support; 

8.  The  completeness  and 
appropriateness  of  the  data  management 
and  evaluation  plans;  and 

9.  The  potential  for  the  project  to 
operate  on  a  partially  self-sustaining 
basis  during  the  3-year  period  of 
support. 

Additional  Information 

Requests  for  technical  or 
programmatic  information  should  be 
directed  to:  Juanita  Koziol,  RN.  MS,  CS,- 
Division  of  Medicine,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Paikiawn 
Building,  Room  9A-39,  5600  Fishers 
Lane,  Rockville,  MD  20857,  Telephone: 
(301) 443-6326. 

This  program  is  listed  at  93.145  in  the 
Catalog  of  Federal  Domestic  Assistance 
and  is  not  subject  to  the  provisions  of 
Executive  Order  12372 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100).  This  program  is  not 
subject  to  the  Public  Health  System 
Reporting  Requirements. 

Dated:  January  5,  1995. 
Ciro  V.  Sumaya, 

Administrator. 

IFR  Doc.  95-697  Filed  1-11-95;  8;45  am) 
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Advisory  Council;  Notice  of  Meetings 

In  accordance  with  section  10!a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  announcement  is 
made  of  the  following  National 
Advisory  bodies  scheduled  to  meet 
during  the  months  of  January  and 
February  1995. 

Name:  National  Advisory  Council  on  the 
National  Health  Service  Corps. 

Date  and  Time:  Januar\-  27-29.  1995. 

Place:  Terrace  Garden  Inn-Buckhead,  3405 
Lenox  Road,  NW.,  Atlanta.  Georgia.  (404) 
261-9250. 

The  meeting  is  open  to  the  public. 

Purpose:  The  Council  will  advise  and  make 
appropriate  recommendations  on  the 
National  Health  Service  Corps  (NHSC) 
program  as  mandated  by  legislation.  It  will 
also  review  and  comment  on  proposed 
regulations  promulgated  by  the  Secretary 
under  provision  of  the  legislation. 

Agenda:  The  meeting  will  begin  at  8:00 
a.m.  on  Friday,  January  27,  and  include  a 
Bureau  of  Primary  Health  Care  Director's 
update.  Regional  OfTice  presentations,  an 


update  on  the  Division  of  National  Health 
Service  Corps  and  the  Division  of 
Scholarships  and  Load  Repayments  and 
presentations  on  modules  developed  to  assist 
community-based  systems  of  care  in  the 
delivery-  of  health  care  services.  On  Saturday 
at  7:30  for  visit  to  sites  in  the  Atlanta  area 
and  hear  from  National  Health  Service  Corps 
scholar  and  loan  repayment  participants.  The 
Council  will  continue  their  business  meeting 
on  Sunday  at  8:00  and  adjourn  at  noon. 

The  meeting  is  open  to  the  public; 
however,  no  transportation  will  be  provided 
to  the  sites. 

Anyone  requiring  information  regarding 
the  subject  Council  should  contact  Ms.  Nada 
Schnabel,  National  Advisory  Council  on  the 
National  Health  Service  Corps,  8th  floor. 
4350  East  West  Highway,  Rockville, 
Maryland  20857,  Telephone  (301)  594-4147. 
•         •         *         •         • 

Name:  National  Advisory  Committee  on 
Rural  Health. 

Date  and  Time:  February  6-8, 1995;  8:30 
a.m. 

Place:  The  Embassy  Row  Hotel,  2015 
Massachusetts  Avenue  NW.,  Washington,  DC 
20036.  (202)  328-7526. 

The  meeting  is  open  to  the  public. 

Purpose:  The  Committee  provides  advice 
and  recommendations  to  the  Secretary  with 
respect  to  the  deliver^',  financing,  research, 
development  and  administration  of  health 
care  services  in  rural  areas. 

Agenda:  During  the  Plenary  Session,  the 
Committee  is  considering  a  discussion  of 
managed  rare  and  network  development  in 
rural  areas. 

The  Education  and  Health  Ser\'ices  Work 
Group  and  the  Health  Care  Finance  Work 
Group  will  meet  between  plenary  sessions  on 
developing  recommendations  and  strategies 
for  improving  health  services  delivery  in 
niral  areas.  The  Education  and  Health 
Services  Work  Group  will  address  emerging 
health  service  delivery  systems  and  the 
impact  that  they  will  have  on  rural  and/or 
vulnerable  populations.  This  is  a  long-term 
agenda  item  for  the  Work  Group  and  will  be 
addressed  over  the  next  couple  of  years.  The 
Health  Care  Financing  Work  Group  will 
discuss  the  interplay  between*Medicare  cuts 
and  network  development  in  a  more 
competitive  marketplace;  and  ERISA  and 
Medicaid  waivers.  The  meeting  will  adjourn 
on  Wednesday.  February  8,  at  noon. 

Anyone  requiring  information  regarding 
the  subject  Council  should  contact  Dena  S. 
Puskin,  Executive  Secretan,',  National 
Advisory  Committee  on  Rural  Health.  Health 
Resources  and  Ser\'ices  Administration, 
Room  9-05,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857,  Telephone 
(301)  443-0835,  FAX  (301)  443-2803. 

Persons  interested  in  attending  any  portion 
of  the  meeting  should  contact  Ms.  Arlene 
Granderson.  Director  of  Operations,  Office  of 
Rural  Health  Policy,  Health  Resources  and 
Services  Administration,  Telephone  (301) 
443-0835. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 


Dated:  January  9, 1995. 
Jackie  E.  Baiim, 

Advisory  Committee  Management  Officer, 
HRSA. 
jFR  Doc.  95-839  Filed  1-11-95;  8:45  am] 
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Public  Healtti  Service 

Notice  of  Cooperative  Agreements 
With  the  interamerican  College  of 
Physicians  and  Surgeons  and  the 
National  Council  of  La  Raza 

The  Office  of  Minority  Health  (OMH), 
Office  of  the  Assistant  Secretary  for 
Health,  PHS,  announces  that  it  will 
enter  into  two  separate  cooperative 
agreements  with  two  organizations:  (1) 
The  Interamerican  College  of  Physicians 
and  Surgeons  (ICPS)  and  (2)  The 
National  Council  of  La  Raza  (NCLR). 
These  cooperative  agreements  will 
establish  the  broad  programmatic 
framework  within  which  specific 
projects  can  be  funded  as  they  are 
identified  during  the  project  period. 

The  purpose  of  these  cooperative 
agreements  is  to  assist  the  organizations 
in  expanding  and  enhancing  their 
activities  in  the  following  areas:  Service 
delivery,  health  prevention,  health 
promotion,  and  health  services  research 
opportunities,  with  the  ultimate  goal  of 
improving  the  health  status  of 
minorities  and  disadvantaged  people. 
The  OMH  will  provide  consultation, 
administrative  and  technical  assistance 
as  needed  for  the  execution  and 
evaluation  of  all  aspects  of  these 
cooperative  agreements.  The  OMH  will 
also  participate  and  collaborate  with  the 
awardees  in  any  workshops  or  symposia 
to  exchange  current  information, 
opinions,  and  research  findings. 

Authorizing  Legislation 

These  cooperative  agreements  are 
authorized  under  the  grantmaking 
authorities  of  the  Office  of  Minority 
Health.  Refer  to  Section  1707(d)(1)  of 
the  Public  Health  Ser\'ice  Act,  as 
amended  by  Public  Law  101-527. 

Background 

Assistance  will  be  provided  to  ICPS 
and  NCLR  only.  No  other  applications 
are  solicited.  The  ICPS  and  NCLR  are 
the  only  organizations  capable  of 
administering  these  cooperative 
agreements  because  they  have: 

1  Developed,  expanded,  and 
managed  an  infrastructure  to  coordinate 
and  implement  various  health  education 
programs  within  local  communities  and 
physician  groups  that  deal  extensively 
with  Hispanic  health  issues. 

The  ICPS  has  established  several 
medical  training  programs  which 


provide  a  foundation  upon  which  to 
develop,  promote,  and  conduct 
professional  medical  programs  aimed  at 
preventing  and  reducing  unnecessary 
morbidity  and  mortality  rates  among 
Hispanic  populations. 

Tne  NCLR  has  established  a  strong 
network  of  Hispanic  providers,  health 
advocates,  and  health  educators  that 
provide  a  foundation  upon  which  to 
develop,  promote,  and  manage  health 
interventions,  and  client  education 
programs  aimed  at  preventing  and 
reducing  imnecessary  morbidity  and 
mortality  rates  among  Hispanic 
populations. 

2.  Both  the  ICPS  and  NCLR  have 
established  themselves  and  their 
members  as  organizations  with 
professionals  who  serve  as  leaders  and 
experts  in  planning,  developing, 
implementing,  and  evaluating  health 
education  curricula  and  client-based 
health  prevention  programs  aimed  at 
reducing  excessive  mortality  and 
adverse  health  behaviors  among 
Hispanic  populations. 

3.  ICPS  nas  developed  databases  and 
directories  of  health  care  providers,  • 
Hispanic  medical  students  interested  in 
primary  care,  and  funding  mechanisms 
to  continue  graduate  medical  and 
scientific  education  that  are  essential  for 
any  health  care  professional 
development  initiatives  that  deal 
exclusively  with  Hispanic  populations. 

NCLR  has  developed  databases  and 
directories  of  health  education 
programs,  health  care  accessibility 
issues,  and  professional  development 
initiatives  that  deal  exclusively  with 
Hispanic  populations  that  are  necessary 
for  any  intervention  dealing  with 
Hispanic  populations. 

4.  Both  organizations  have  assisted  in 
the  development  of  many  of  the  current 
education,  research,  disease  prevention, 
and  health  promotion  activities  for  its 
members,  affiliated  groups,  and 
represented  subpopulations. 

5.  Both  the  ICPS  and  NCLR  have 
developed  national  organizations  whose 
members  consist  of  Hispanic 
physicians,  health  care  providers, 
researchers  and  advocates  with 
excellent  professional  performance 
records.  ICPS  consists  exclusively  of 
Hispanic  physicians,  surgeons,  and  ■*" 
future  health  care  providers,  while 
NCLR  has  a  broad  range  of  membership 
that  is  comprised  of  mostly  Hispanic 
health  care  workers. 

6.  Both  organizations  have  developed 
a  base  of  critical  knowledge,  skills,  and 
abilities  related  to  serving  Hispanic 
clients  on  a  range  of  health  and  social 
problems.  Through  the  collective  efforts 
of  its  members,  its  affiliated  community- 
based  organizations,  sponsored  research 


(NCLR),  and  sponsored  health  education 
and  prevention  programs,  the  ICPS  and 
NCLR  have  demonstrated  (1)  the  ability 
to  work  with  academic  institutions  and 
official  health  agencies  on  mutual 
education,  service,  and  research 
endeavors  relating  to  the  goal  of  disease 
prevention  and  health  promotion  of 
Hispanic  peoples,  (2)  the  leadership 
needed  to  assist  health  care 
professionals  work  more  effectively 
with  Hispanic  clients  and  communities, 
and  (3)  the  leadership  needed  to 
effectively  promote  healtli  professions 
careers  to  Hispanic  students  who  would 
otherwise  not  consider  such  a  career 
path. 

This  cooperative  agreement  will  be 
awarded  in  FY  1995  for  a  12-month 
budget  period  within  a  project  period  of 
5  years.  Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

Where  To  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project,  please  contact  Dr.  Clay  E. 
Simpson,  Office  of  Minority  Health. 
Public  Health  Service,  5515  Security 
Lane,  Suite  1000,  Rockville,  Maryland 
20852.  telephone  (301)  443-5084. 

Dated:  December  22. 1994. 
Audrey  F.  Manley, 
Acting  Deputy  Assistant  Secretary  for 
Minority  Health. 
IFR  Doc.  95-761  Filed  1-11-95;  845  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[WY-989-1050-0O-P] 

Filing  of  Plats  of  Survey;  Wyoming 

agency:  Bureau  of  Land  Manageini'nt. 

Interior. 

action:  Notice. 

summary:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Wyoming 
State  Office,  Cheyenne.  Wyoming,  thirty 
(30)  calendar  days  from  the  date  of  this 
publication. 

Sixth  Principal  Meridian,  Wyoming     ■ 

T  58  N.,  R.  95  W  .  accepted  November  18. 

1994 
T  50  \..  R.  72  W  .  accepted  Januan,-  3.  1995 
T  50  N..  R.  72  W  ,  accepted  januan,  3.  1995 
T  17  N.  R.  84  W  .  accepted  Januari,-  3.  1995 
T  17  N  .  R.  84  W  .  accepted  januan,-  3.  1995 

If  protests  against  a  sur\'ey,  as  shown 
on  any  of  the  above  plats,  are  received 
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prior  to  the  official  filing,  the  fiUng  will 
be  stayed  pending  consideration  of  the 
protest(s)  and  or  appeal(s).  A  plat  will 
not  be  officislly  filed  until  after 
disposition  (if  protest(s)  and  or 
appeal(s).  Tqese  plats  will  be  placed  in 
the  open  files  of  the  Wyoming  State 
Office.  Burejiu  of  Land  Management. 
2515  Warren  Ave.,  Cheyenne,  Wyoming, 
and  will  be  i  vailable  to  the  public  as  a 
matter  of  inf  )rmation  only.  Copies  of 
the  plats  wil  be  made  available  upon 
request  and  )repayment  of  the 
reproducUoi  fee  of  $1.10  per  copy. 

A  person  <  r  party  who  wishes  to 
protest  a  sur  /ey  must  file  with  State 
Director,  Bui  eau  of  Land  Management, 
Cheyenne,  V  'yoming,  a  notice  of  protest 
prior  to  thirt  y  (30)  calendar  days  from 
the  date  of  tlis  publication.  If  the 
protest  notic  b  did  not  include  a 
statement  of  reasons  for  the  protest,  the 
protestant  si  all  file  such  a  statement 
with  the  Stai  e  Director  within  thirty  (30) 
calendar  da)  s  after  the  notice  of  protest 
was  filed. 

The  above  listed  plats  represent 
dependent  r  surveys,  subdivision  of 
sections  and  metes  and  bounds  surveys. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  La  nd  Management,  P.O.  Box 
1828,  2515  V/arren  Avenue,  Cheyenne, 
Wyoming  82  003. 

Dated.  )anu  iry  4,  1995. 
John  P.  Lee, 

Chief.  Branch  of  Cadastral  Survey. 
|FR  Doc.  95-7  78  Filed  1-11-95;  8:45  ami 
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Fish  and  Wi  dlife  Service 

Ruffe  Contri  >l  Program;  Environmental 
Assessment  and  Benefits  and  Cost 
Analysis 

AGENCY:  Fist  and  Wildhfe  Service. 

Interior. 

ACTION:  Notifce  of  document  availability 

and  request  for  comments. 


Ti 


Proj  n 


SUMMARY: 
availability 
Control 
Assessment 
Control  ProA-am 
Costs  of  the 
public  revieK 
meetings  to 
Control 
will  be  held 
Lakes  when 
concern.  Pu 
scheduled 
and,  Buffalo, 
will  be  announced 
and  dates 

The  propc  sed 
and  the 


Proj  ra 


for 
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is  notice  aimounces  the 
f  the  proposed  Ruffe 
am,  a  draft  Environmental 
af  the  proposed  Ruffe 

and  a  Benefits  and 
?uffe  Control  Program  for 

and  comment.  Public 
jxplain  the  proposed  Ruffe 
m  and  to  take  comments 
in  several  areas  of  the  Great 
ruffe  are  of  particular 
lie  meetings  will  be 
:  Duluth,  MN;  Chicago,  IL; 
NY.  The  public  meetings 
when  the  locations 
firmly  established. 
"  Ruffe  Control  Program 
Enviromnental 


accc  mpanymg  I 


Assessment  were  prepared  by  the  Ruffe 
Control  Committee  of  the  Aquatic 
Nuisance  Species  (ANS)  Task  Force  as 
required  by  Section  1202  of  the 
Nonindigenous  Aquatic  Nuisance  . 
Prevention  and  Control  Act  of  1990  (P.L. 
101-464,  Act).  Comments  received  will 
be  considered  in  preparing  the  final 
Ruffe  Control  Program  that  will  become 
the  basis  for  Federal  participation  in 
cooperative  responses  with  State, 
Tribes,  and  local  resource  agencies  to 
control  ruffe. 

DATES:  Comments  on  the  proposed  Ruffe 
Control  Program,  Environmental 
Assessment,  and  Benefits  and  Cost 
Analysis  should  be  received  by  March 
13,  1995. 

ADDRESSES:  Written  responses  and 
requests  for  copies  of  the  documents 
should  be  mailed  to:  Jay  Troxel,  ANS 
Coordinator,  U.S.  Fish  and  Wildlife 
Service  (ARLSQ  820).  1849  C  Street. 
Washington,  D.C.  20240.  Specific 
questions  regarding  the  Ruffe  Control 
Program  and  related  documents  should 
be  directed  to:  Thomas  Busiahn,  U.S. 
Fish  and  Wildlife  Service,  Supervisor, 
Ashland  Fishery  Resources  Oftice, 
Ashland,  Wisconsin  54806,  telephone 
(715)682-6186. 

FOR  FURTHER  INFORMATION  CONTACT:  Jay 
Troxel,  ANS  Coordinator,  at  (703)  358- 
1718. 

SUPPLEMENTARY  INFORMATION:  The  ANS 
Task  Force  was  established  to 
coordinate  implementation  of  the 
Nonindigenous  Act  and  is  co-chaired  by 
the  U.S.  Fish  and  Wildlife  Service  and 
the  National  Oceanic  and  Atmospheric 
Administration.  The  proposed  Ruffe 
Control  Program  and  related  documents 
were  developed  by  the  Ruffe  Control 
Committee  of  the  ANS  Task  Force.  The 
Ruffe  Control  Program  presents  the 
goals  and  objectives  of  ruffe  control,  the 
requisites  to  the  Program,  the 
uncertainties  regarding  the  proposed 
control  efforts,  and  the  conditions  for 
revaluating  or  terminating  the  Program. 
The  Ruffe  Control  Program  emphasizes 
range  reduction,  ballast  water 
management,  population  investigation, 
surveillance,  predator  evaluation,  and 
education.  All  the  objectives  must  be 
met  if  control  is  to  be  successful. 

The  Ruffe  Control  Committee  has 
prepared  a  draft  Environmental 
Assessment  on  the  proposed  Ruffe 
Control  Program.  Taking  into 
consideration  comments  on  the 
proposed  Ruffe  Control  Program  and  the 
Environmental  Assessment,  a 
determination  will  be  made  whether 
approval  of  the  Program  is  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  section  102(20)(c) 


of  the  National  Environmental  Policy 
Act  of  1969.  The  Ruffe  Control 
Committee  also  developed  the  Benefits 
and  Costs  Analysis  of  the  Ruffe  Control 
Program.  The  purpose  is  to  evaluate  the 
cost-effectiveness  of  alternate  control 
strategies  as  well  as  the  cost/benefit  of 
taking  action  versus  no  action. 

Dated:  January  6, 1995. 
Gary  Edwards. 

Co-Chair,  ANS  Task  Force,  Assistant 
Director— Fisheries. 
[FR  Doc.  95-694  Filed  1-11-95;  8:45  ami 
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Geological  Survey 

Application  Notice  Establishing  the 
Closing  Date  for  Transmittal  of 
Applications  Under  the  National 
Earthquake  Hazards  Reduction 
Program  (NEHRP)  for  Fiscal  Year  (FY) 
1996 

AGENCY:  U.S.  Geological  Survey  Interior. 
ACTION:  Notice. 

SUMMARY:  Applications  are  invited  for 
research  projects  under  the  NEHRP. 

Authority  for  this  program  is 
contained  in  the  Earthquake  Hazards 
Reduction  Act  of  1977,  Public  Law  95- 
124  (42  U.S.C.  7701.  et.  seq.). 

The  purpose  of  this  program  is  to 
support  research  in  earthquake  hazards 
prediction  to  provide  earth-science  data 
and  information  essential  to  mitigate 
earthquake  damage. 

Applications  may  be  submitted  by 
educational  institutions,  private  firms, 
private  foimdations,  individuals,  and 
agencies  of  State  and  local  governments. 

The  NEHRP  supports  research  related 
to  the  following  general  areas  of  interest: 
I.  Understanding  the  earthquake  source: 
Determine  the  physical  properties  and 
mechanical  behavior  of  active  crustal 
fault  zones  and  their  surroundings;  and 
develop  quantitative  models  of  the 
physics  of  earthquake  processes.  II. 
Evaluating  earthquake  potential: 
Determine  the  geological  and 
geophysical  setting  and  characteristic? 
of  seismically  active  regions;  determine 
the  occurrence,  distribution  and  source 
properties  of  earthquakes,  and  relate 
seismicity  to  geologic  structures  and 
tectonic  processes;  determine  the  nature 
and  rates  of  crustal  deformation; 
characterize  the  earthquake  potential  of 
the  United  States  on  a  regional  and 
national  basis;  identify  active  faults, 
define  their  geometry,  and  determine 
the  characteristics  and  dates  of  past 
earthquakes;  conduct  research  to 
facilitate  long-term  probabilistic 
forecasts  of  the  likelihood  of  large 
earthquakes  on  active  fault;  conduct 


intensified  monitoring  experiments  in 
selected  regions  of  high  seismic 
potential;  and  develop  and  evaluate 
short-and  intermediate-term  earthquake 
prediction  methods.  III.  Predicting  the 
effects  of  earthquakes:  Acquire  data 
needed  for  the  prediction  of  ground 
shaking,  ground  failure,  and  response  of 
engineered  structures;  predict  strong 
ground  shaking  at  local,  regional  and 
national  scales;  predict  ground  failure  at 
local  and  regional  scales;  and  evaluate 
earthquake  risk  and  losses.  IV'.  Applying 
and  utilizing  research  results: 
Application  of  research  results; 
transference  hazards  and  risk 
information  and  assessment  method  to 
use  PS. 

ADDRESSES:  The  program  announcement 
is  expected  to  be  available  on  or  about 
February  1,  1995.  You  may  obtain  a 
copy  of  Announcement  No.  8117  by 
writing  Mary  Burkett,  U.S.  Geological 
Survey.  Office  of  Procurement  and 
Contracts— Mail  Stop  205C,  12201 
Sunrise  Valiev  Drive,  Reston,  Virginia 
22092,  or  by  fax  (703-648-7901). 
Organizations  that  applied  for  an  FY 
1995  award,  and  organizations  that 
requested  to  be  retained  on  the  mailing 
list  since  the  last  announcement  will  be 
mailed  a  copy  of  Announcement  No. 
8117. 

DATES:  Applications  must  be  received 

on  or  about  April  3,  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  John 

Sims.  Ofllce  of  Earthquakes,  Volcanoes, 

and  Engineering — U.S.  Geological 

Survey.  Mail  Stop  905,  12201  Sunrise 

Valiev  Drive.  Reston  Virginia  22092. 

Telephone:  (703)  648-6722. 

John  K.  Peterson, 

Acting  Assistant  Director  for  Administration. 

|FR  Doc.  95-795  FUed  1-11-95:  8:45  am) 

BILLING  CODE  4310-31-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Renewal  of  the  Advisory  Committee  on 
Voluntary  Foreign  Aid 

AGENCY:  United  States  Agency  for 
Intprnational  Development. 
ACTION:  Notice  of  rentjwal  of  advisory 
cnmmittee. 

summary:  Pursuant  to  the  Federal 
Advi.snry  Committee  Act.  the 
Administrator  has  determined  that 
rer.owal  of  the  Advisory  Committee  on 
Voluntary  Foreign  Aid  for  a  two-year 
period,  beginning  January  1.  1995,  is 
nei:cssary  and  in  the  public  interest. 
FOR  FURTHER  INFORMATION  CONTACT: 


Elise  Storck,  (703)  351-0204. 

Ddted:  Januarv-  4.  1995. 
|an  Miller, 

Deputy  Assistant  General  Counsel  for 
Legislation  and  Policy. 

|FR  Doc.  95-798  Filed  1-11-95;  8:45  ami 

BILLING  COOE  611»-01-M 

Agency  for  International  Development 
Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  notice  is  hereby  given  of 
a  meeting  of  the  Advisory  Committee  on 
Voluntary  Foreign  Aid  (ACVFA). 
Date:  January  25.  1995  (8:30  a.m.  to  5:30 

p.m.) 
Location:  State  Department 

The  purposes  of  the  meeting  are:  to 
determine  strategies  for  educating  the 
U.S.  public  on  sustainable  development 
and  foreign  assistance  in  the  national 
interest;  and  to  review  USAID's  draft 
"Partnership  Initiative"  document. 

The  meeting  is  free  and  open  to  the 
public.  However,  notification  by  January 
20,  1995.  through  the  Advisory 
Committee  headquarters  is  required. 
Persons  wishing  to  attend  the  meeting 
must  call  Lisa  Douglas-Watson  (703) 
351-0243  or  Susan  Saragi  (703)  351- 
0244  or  FAX  (703)  351-0228/0212. 
Persons  attending  must  include  their 
name,  organization,  birthdate  and  social 
security  number  for  security  purposes. 

Dated:  December  28.  1994. 

Louis  C.  Stamberg, 

Office  Director.  Office  of  Private  and 
Voluntary  Cooperation.  Bureau  for 
Humanitarian  Response. 

|FR  Doc  95-777  Filed  1-11-95:  8:45  am] 

BILLING  COOE  eiie-01-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  701-TA-364  (Final)] 

Oil  Country  Tubular  Goods  From  Italy 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  of  a  final 
countervailing  duty  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
countervailing  duty  investigation  No. 
701-TA-364  (Final)  under  section 
705(b)  of  the  Tariff  Act  of  1930  (1^ 
U.S.C.  1671d(b))  (the  Act)  to  determine 
whether  an  industry  in  the  United 
States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  bv 


reason  of  imports  from  Italy  of  oil 
country  tubular  goods  (OCTG),' 
provided  for  in  subheadings  7304.20. 
7305.20.  and  7306.20  of  the  Harmonized 
Tariff  Schedule  of  the  United  States. 

Pursuant  to  a  request  from  petitioner 
under  section  705(a)(1)  of  the  Act  (19 
U.S.C.  1671d(a)(l)),  Commerce  has 
extended  the  date  for  its  final 
determination  to  coincide  with  that  to 
be  made  in  the  ongoing  antidumping 
investigation  on  OCTG  from  Italy. 
Accordingly,  the  Commission  will  not 
establish  a  schedule  for  the  conduct  of 
the  countervailing  duty  investigation 
until  Commerce  makes  a  preliminary 
determination  in  the  antidumping 
investigation  (cuiifntly  scheduled  for 
Januarv  26.  1995). 

For  further  information  concerning 
the  conduct  of  this  investigation, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201.  subparts  A  through  E  (19  CFR  part 
201).  and  part  207.  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  December  2.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Corkran  (202-205-3177).  Office 
of  Investigations,  U.S.  International 
Trade  Commission.  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by^ 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N.8.1). 
SUPPLEMENTARY  INFORMATION: 

Background. — This  investigation  is 
being  instituted  as  a  result  of  an 
affirmative  preliminary  determination 
by  the  Department  of  Commerce  that 
certain  benefits  which  constitute 
subsidies  within  the  meaning  of  section 
703  of  the  Act  (19  U.S.C.  1671b)  are 
being  provided  to  manufacturers, 
producers,  or  exporters  in  Italy  of 
OCTG.  The  investigation  was  requested 
in  petitions  filed  on  Jime  30.  1994.  by 
IPSCO  Steel.  Inc.  (Camanche.  lA); 


'  Foi  the  purposes  of  this  investigation.  OCTG  are 
hollow  steel  products  of  circular  cross-section. 
1  pfsp  products  include  oil  well  casing,  tubing,  and 
drii!  :•:••>.  <>f  iron  (other  than  cast  iron)  or  steel 
(l«v.:.  i.dirioi.  and  alloy),  whether  or  not  conforming 
lo  .\merii.sii  Petroleum  Institute  ("API")  or  non-.\PI 
specifications,  whether  finished  or  unfinished 
(including  green  lubes).  This  investigation  dots  not 
cover  casing,  tubing,  or  drill  pipe  containing  10.5 
percent  or  more  of  chromium. 
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Koppel  Stee  Corp.  (Beaver  Falls.  FA); 
Maverick  Time  Corp.  (Chesterfield, 
MO);  North  Star  Steel  Ohio 
(Youngstowi.  OH);  U.S.  Steel  Group 
(Pittsburgh,  PA);  and  USS/Kobe  Steel 
Co.  (Lorain,  OH). 

Participation  in  the  investigation  and 
public  serviae  list. — Persons  wishing  to 
participate  in  the  investigation  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  section  201.11  of  the 
CommissionT s  rules,  not  later  than 
twenty-one  021)  days  after  publication  of 
this  notice  ii  i  the  Federal  Register.  The 
Secretary  wi  il  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parlies  to  this  investigation 
upon  the  ex]  liration  of  the  period  for 
filing  entries  of  appearance. 

Limited  disclosure  of  business 
proprietary  i  nformation  (BPI)  under  an 
adniinistrati  ve  protective  order  (APO) 
and  BPI  sen  ice  list. — Pursuant  to 
section  207.: '(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  I  his  final  investigation 
available  to  luthorized  applicants  under 
the  APO  issued  in  the  investigation, 
provided  thiit  the  application  is  made 
not  later  tha  i  twenty-one  (21)  days  after 
the  publicat  on  of  this  notice  in  the 
Federal  Reg  ster.  A  separate  service  list 
will  be  maintained  by  the  Secretary  for 
those  parties  authorized  to  receive  BPI 
under  the  A  K). 

Authority:  This  investigation  is  being 
conducted  un  der  authority  of  the  Tariff  Act 
of  1930,  title  '  ai.  This  notice  is  published 
pursuant  to  s«  ction  207.20  of  the 
Commission'!  rules. 

Issued:  )anv  ary  6. 1995. 

By  order  of  the  Commission. 
Donna  R.  Koc  hnke. 
Secretary. 
|FR  Doc.  95-f  11  Filed  1-11-95;  8:45  am) 
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pnvestigatiori  No.  701-TA-362  (Final)] 
Certain  Seafniess  Cartx>n  and  Alloy 


ne,  and  Pressure  Steel 


Pipe  From  Italy 


AGENCY: 
Trade  Comii 
ACTION 
countervai 


United  States  International 

ission. 
Institution  of  a  final 

duty  investigation. 


ling" 


SUMMARY:  T  le  Commission  hereby  gives 
notice  of  th<!  institution  of  final 
coimtervailing  duty  investigation  No. 
701-TA-36  !  (Final)  under  section 
705(b)  of  th^  Tariff  Act  of  1930  (19 
U.S.C.  §  167ld(b))  (the  Act)  to  determine 
whether  an  Industry  in  the  United 
States  is  materially  injured,  or  is 


JMI 


threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Italy  of  certain 
seamless  cai4)on  and  alloy  standard, 
line,  and  pressure  steel  pipe.'  provided 
for  in  subheadings  7304.10.10. 
7304.10.50.  7304.31.60.  7304.39.00, 
7304.51.50.  7304.59.60.  and  7304.59.80 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States. 

Pursuant  to  a  request  from  petitioner 
under  section  705(a)(1)  of  the  Act  (19 
U.S.C.  §  1671d(a)(l)),  the  U.S. 
E)epartment  of  Commerce  (Commerce) 
has  extended  the  date  for  its  final 
determination  to  coincide  with  that  to 
be  made  in  the  ongoing  antidumping 
investigation  on  certain  seamless  carbon 
and  alloy  standard,  line,  and  pressiue 
steel  pipe  from  Italy.  Accordingly,  the 
Commission  will  not  establish  a 
schedule  for  the  conduct  of  the 
countervailing  duty  investigation  imtil 
Commerce  m^es  a  preliminary 
determination  in  the  antidumping 
investigation  (currently  scheduled  to  be 
made  by  January  19, 1995). 

For  further  information  concerning 
the  conduct  of  this  investigation, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  December  23, 1994. 
FOR  FURTHER  INFORMATION  COffTACT: 
Diane  Mazur  (202-205-3184),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 


'  The  subject  product  consists  of  seamless  carbon  ' 
and  alloy  (other  than  stainless)  steel  pipe,  of 
circular  cross-section,  not  more  than  114.3  mm  (4.5 
inches)  in  outside  diameter,  regardless  of  wall 
thickness,  manufacturing  process  (hot-finished  or 
cold-drawn),  end  flnish  (plain  end,  bevelled  end, 
upset  end,  threaded,  or  threaded  and  coupled),  or 
surface  finish.  The  pipe  is  commonly  known  as 
standard  pipe.  line  pipe,  or  pressure  pipe, 
depending  on  the  application.  It  may  also  be  used 
in  structural  applications.  The  subject  pipe  is 
further  defined  in  the  U.S.  Department  of 
Commerce's  notice  of  its  affirmative  preliminary 
countervailing  duty  determination  (59  FR  60774, 
Nov  28, 1994).  SpeciHcally  excluded  from  the 
scope  of  the  investigation  are  boiler  tubing, 
mechanical  tubing,  and  oil  country  tubular  goods 
except  when  used  in  a  standard,  line,  or  pressure 
pipe  application.  Also  excluded  from  the  scope  of 
the  investigation  are  redraw  hollows  for  cold- 
drawing  when  used  in  the  production  of  cold- 
drawn  pipe  or  tube. 


Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N,8.1). 

SUPPLEMENTARY  INFORMATION: 

Background. — This  investigation  is 
being  instituted  as  a  result  of  an 
affirmative  preliminary  determination 
by  the  Department  of  Commerce  that 
certain  benefits  which  constitute 
subsidies  within  the  meaning  of  section 
703  of  the  Act  (19  U.S.C.  §  1671b)  are 
being  provided  to  manufacttuers, 
producers,  or  exporters  in  Italy  of 
certain  seamless  carbon  and  alloy 
standard,  line,  and  pressure  steel  pipe. 
The  investigation  was  requested  in  a 
petition  filed  on  June  23, 1994.  by  the 
Gulf  States  Tube  Division  of  Quanex 
Corp.,  Rosenberg,  TX, 

Participation  in  the  investigation  and 
public  service  list. — Persons  wishing  to 
participate  in  the  investigation  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  section  201.11  of  the 
Commission's  rules,  not  later  than 
twenty-one  (21)  days  after  publication  of 
this  notice  in  the  Federal  Register.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  this  final  investigation 
available  to  authorized  applicants  under 
the  APO  issued  in  the  investigation, 
provided  that  the  application  is  made 
not  later  than  twenty-one  (21)  days  after 
the  publication  of  this  notice  in  the 
Federal  Register.  A  separate  service  list 
will  be  maintained  by  the  Secretary  for 
those  parties  authorized  to  receive  BPI 
under  the  APO. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Ait 
of  1930,  title  VII.  This  notice  is  published 
pursuant  to  section  207.20  of  the 
Commission's  rules. 

Issued:  January  6, 1995. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
IFR  Doc.  95-812  Filed  1-11-95;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services 

FY  1995  Community  Policing 
Discretionary  Grants 

AGENCY:  Office  of  Community  Oriented 
Policing  Services.  Department  of  Justice. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Department  of  Justice, 
Office  of  Community  Oriented  Policing 
Services  ("COPS")  announces  the 
availability  of  grants  to  support  the 
purchase  of  equipment  and  technology, 
the  procurement  of  support  resources 
and  the  use  of  overtime  under  COPS 
Making  Officer  Redeployment  Effective 
("COPS  MORE").  Eligible  apphcants 
under  COPS  MORE  are  those  state,  local 
and  other  public  law  enforcement 
agencies,  Indian  tribal  governments, 
other  public  and  private  entities,  and 
multi-jurisdictional  or  regional 
consortia  that  employ  sworn  law 
enforcement  officers. 
DATES:  COPS  MORE  Application  Kits 
will  be  available  on  December  31. 1994 
and  completed  applications  must  be 
received  by  the  COPS  Office  no  later 
than  March  17.  1995. 
ADDRESSES:  COPS  MORE  Application 
Kits  may  be  obtained  by  writing  to 
COPS  MORE.  P.O.  Box  14440, 
Washington.  D.C.  20044  or  by  calling 
the  Department  of  Justice  Crime  Bill 
Response  Center.  (202)  307-1480  or  1- 
flOO-421-6770.  Completed  COPS  MORE 
Application  Kits  should  be  sent  to 
Director,  COPS  Program.  P.O.  Box 
14440,  Washington.  DC.  20044. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  Department  of  Justice  Crime  Bill 
Response  Center,  (202)  307-1480  or  1- 
800-421-6770,  or  David  HayesUp  or 
Craig  Uchida,  Office  of  Community 
Oriented  Policing  Services,  U.S. 
Department  of  Justice,  633  Indiana 
Avenue.  N.W..  Suite  300,  Washington. 
DC  20531.  (202)  514-2058. 

SUPPLEMENTARY  INFORMATION: 

Overview 

The  Violent  Crime  Control  and  Law 
[■;nforcemeiit  Act  of  1994  (Ful).  L.  103- 
322)  authorizes  the  Department  of 
lustice  to  make  grants  to  increase 
deployment  of  law  enforcement  officers 
devoted  to  community  policiiv^  on  the 
streets  and  rural  routes  in  this  nation. 
COPS  MORE  is  designed  to  expand  tho 
time  available  for  community  policing 
liy  current  law  enforcement  officers, 
rather  than  fund  the  hiring  or  rehiring 
of  additional  law  enforcement  officers. 

COPS  MORE  permits  eligible  agencies 
to  .seek  funding  for  the  purchase  of 


equipment  and  technology,  the 
procurement  of  support  resources 
(including  civilian  personnel)  and  to 
pay  overtime.  As  a  result  of  this 
funding,  the  number  of  officers 
redeployed  by  agencies  in  community 
policing  must  be  equal  to  or  greater  than 
the  number  of  officers  that  would  result 
from  grants  of  the  same  amount  for 
hiring  new  officers.  Application  Kits 
will  be  available  as  of  December  3 1 . 
1994.  Completed  Applications  Kits  must 
be  received  by  the  COPS  Office  by 
March  17. 1995. 

Applicants  must  provide  a  thorough 
explanation  of  how  the  proposed 
redt;ployment  funds  will  actually  result 
in  the  required  increase  in  the  number 
of  officers  deployed  in  community 
policing.  Additionally,  the  applicant 
must  specify  within  the  COPS  MORE 
Application  a  plan  for  continuing  the 
proposed  activity  following  the 
conclusion  of  COPS  MORE  fiinding. 
Technical  assistance  with  the 
development  of  policing  plans  will  be 
provided  to  jurisdictions  in  need  of 
such  assistance.  Grants  will  be  made  for 
up  to  75  percent  of  the  cost  of  the 
equipment,  technology,  civilian  salaries 
or  overtime  for  one  year,  with  the 
remainder  to  be  paid  by  state  or  local 
funds.  In  the  case  of  overtime  grants, 
federal  funds  may  be  used  for  up  to  75 
percent  of  an  officer's  hourly  overtime 
rate  of  pay.  An  officer's  regular  overtime 
wage  is  the  amount  an  officer  is  paid  for 
each  hour  of  overtime  services,  and  does 
not  include  benefits.  COPS 
redeployment  fluids  may  not  be  used  to 
replace  funds  that  eligible  agencies 
otherwise  would  have  devoted  to 
equipment,  technology,  civilian  hiring 
or  overtime. 

•An  award  under  COPS  MORE  will  not 
affect  the  eligibility  of  an  agency's 
application  for  a  grant  under  any  other 
COPS  program.  An  agencv  that  receives 
funding  under  COPS  Phase  I,  COPS 
AHEAD  and/or  COPS  FAST  is  eligible 
to  receive  additional  funding  under 
COl'S  MORE,  however,  any  prior  award 
may  be  considered  in  the  assessment  of 
the  agency's  need  for  additional 
resources  under  COPS  MORE. 

Ditted;  fanuary  3.  1995. 
|ohn  R.  Schmidt, 

As.<ofiate  Atlorni'v  General. 

IFR  ni)c.  95-7Sn  Filed  1-11-95.  R.Ar,  nni] 
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Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Water  Act 

In  accordance  with  Departmental 
poUcy.  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  con.sent  decree  in 


United  States  v.  City  of  Titusville. 
Florida,  and  State  of  Florida  (M.D.  Fla.). 
Civil  Action  No.  95-9-CIV-ORL-18, 
was  lodged  on  Januar>'  4. 1995  with  the 
United  States  District  Court  for  the 
Middle  District  of  Florida.  The  consent 
decree  settles  a  civil  judicial 
enforcement  action  brought  under 
Section  309  of  the  Clean  Water  Act,  33 
U.S.C.  1319.  for  the  City  of  Titus  ville's 
operation  of  a  pubhcly  owned  sanitary 
sewage  collection  system  and  two 
associated  treatment  plants  in  violation 
of  National  Pollutant  Discharge 
Elimination  System  permits  and  in 
violation  of  section  301(a)  of  the  Clean 
Water  Act,  33  U.S.C.  §  1311(a)  I  iider 
the  Consent  IDecree.  the  City  of 
Titusville  will  construct  a  new- 
Advanced  Wastewater  Treatment  Plant 
and  an  associated  wetlands  treatment 
system,  modify  its  existing  treatment 
plants  to  eliminate  discharges  of 
wastewater  into  the  Indian  River,  and 
pay  a  civil  penalty  of  5600,000. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  City  of 
Titusville.  Florida,  and  State  of  Florida, 
DOJ  Ref.  #90-5-1-1-3979. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  .Attorney.  Middle  District  of 
Florida.  80  North  Hughey  Avenue.  201 
Federal  Building,  Orlando  Florida 
32801;  and  at  the  Consent  Decree 
Library.  1120  G  Street,  N.W..  4th  Floor. 
Washington,  D.C.  20005,  (202)  624- 
0892.  A  copy  of  the  proposed  consent 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Librarv. 
1120  G  Street,  N.W  .  4th  Floor, 
Washington,  D.C.  20005.  In  requesting  a 
copy  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
.SlO.75  (25  tents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 
Bruce  Gelber. 

Acting  Clw'f.  £rii)r.';i.';;!-.'».":i/  Enf  rcfmcrt 

St\:it<in.  Environment  end  \ntuml  f{r'sm^rrr< 

Division. 

IFR  Uo(    9S-779  Filt-d  l-U-'W:  8:4.5  atr.l 
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Division 


Notice  Pi|rsuant  to  the  National 
CooperaCve  Research  and  Production 
Act  of  1963 — Financial  Services 
Technoldgy  Consortium,  Inc. 

Notice  iS  hereby  given  that,  on  August 
15.  1994,  pursuant  to  Section  6(a)  of  the 
National  ^Cooperative  Research  and 
Producti{  n  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("I  le  Act"),  Financial  Services 
Technold  ^y  Consortium,  Inc.  (the 
"Consort  urn")  has  filed  written 
notificatj  )ns  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commiss  on  disclosing  changes  in  its 
members  lip.  Tlie  notifications  were 
filed  for  1 10  purpose  of  extending  the 
Act's  pro  isions  limiting  the  recovery  of 
antitrust  )laintiffs  to  actual  damages 
under  sp«cified  circumstances. 
Specifica  ly,  the  new  Principal  Members 
of  the  Consortium  are:  Chemical  Bank, 
New  Yorl  .  NY:  and  Wells  Fargo  &  Co., 
San  Fran*  isco.  CA.  The  following  party 
was  admi  tted  as  an  Associate  Member  of 
the  Consc  rtium:  AT&T  Global 
Informati  )n  Solutions,  Waterloo, 
Ontario.  ( Canada.  The  following  parties 
were  adn  itted  as  Advisory  Members  of 
the  Cons(  rtium:  Polytechnic  University 
of  Brookl  m,  Brooklyn,  NY;  Columbia 
Universit  ^  New  York,  NY;  Bellcore, 
Morristo\  m,  NJ;  and  New  York  Clearing 
House,  N  !w  York.  NY. 

No  othi  ir  changes  have  been  made  in 
either  the  membership  or  planned 
activity  o  the  Consortium.  Membership 
remains  (  pen,  and  the  Consortium 
intends  ti  i  file  additional  written 
notificati  ms  disclosing  all  changes  in 
members  lip. 

On  Octaber  21, 1993,  the  Consortiiun 
filed  its  0  -iginal  notification  pursuant  to 
Section  6  a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  I  agister  pursuant  to  Section 
9(b)  of  th  !  Act  on  December  14, 1993 
(58  FR  65  399). 

The  las  t  notification  was  filed  with 
the  Depai  tment  on  June  3,  1994.  A 
notice  wj  s  published  in  the  Federal 
Register  lursuant  to  Section  6(b)  of  the 
Act  on  N  )vember  14,  1994  (59  FR 
56533). 

Constance  K.  Robinson. 
Director  oj  Operations,  Antitrust  Division. 
|FR  Doc.  9  j-782  Filed  1-11-95:  8:45  am) 
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Notice  Pursuant 
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Actof  1903— The 


JMI 


to  the  National 
ive  Research  and  Production 
Smart  Valley 
CommerieNet  Consortium,  Inc. 


Notice  is  hereby  given  that,  on 
October  |9, 1994,  pursuant  to  Section 


6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  The 
Smart  Valley  CommerceNet  Consortium, 
Inc.  (the  "Consortium")  has  filed 
MTitten  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
certain  changes  in  its  membership.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circxunstances.  Specifically, 
the  identities  of  the  additional  members 
at  the  sponsor  level  are;  American 
Express,  Phoenix,  AZ;  Amp,  Inc., 
Harrisburg,  PA;  Apple  Computer,  Inc., 
Cupertino,  CA;  Avex  Electronics,  Inc.. 
Huntsville,  AL;  Bank  of  America, 
Concord,  CA;  Bank  One,  Columbus.  NA, 
Columbus,  OH;  Bellcore,  Morristown, 
NJ;  CalREN  (Pacific  Bell),  San  Ramon, 
CA;  CiUbank.  NA.  New  York,  NY; 
CompuServe,  Columbus,  OH;  D.E.  Shaw 
&  Co.,  L.P.,  New  York,  NY;  Digital 
Equipment  Corp.,  Palo  Alto,  CA;  The 
Dun  &  Bradstreet  Corp.,  Westport,  CT; 
Electronic  Marketplace  Systems,  Inc.  (an 
Int'l.  Data  Group  Company),  San  Mateo, 
CA;  Federal  Express,  Memphis,  TN; 
First  Interstate  Bancorp.  Los  Angeles. 
CA;  Hewlett-Packard.  Palo  Alto.  CA; 
IBM  Corporation.  Palo  Alto.  CA;  MCI 
Telecommunications  Corporation.  San 
Jose,  CA;  Marshall  Industries,  El  Monte, 
CA;  National  Semiconductor,  Santa 
Clara,  CA;  Open  Market,  Inc., 
Cambridge,  MA;  RR  Donnelley  Database 
Technology  Services  (a  division  of  RR 
Donnelley  &  Sons  Co.),  Willowbrook,  IL; 
RSA  Data  Security,  Inc.,  Redwood  City, 
CA;  The  Santa  Cruz  Operation,  Santa 
Cruz,  CA;  Silicon  Graphics,  Inc., 
Mountain  View,  CA;  Sterling  Software, 
Ehiblin,  OH;  Sun  Microsystems.  Inc.. 
Mountain  View,  CA;  Synopsys, 
Mountain  View,  CA;  Tandem 
Computers,  Inc.,  Cupertino,  CA;  US 
West  Technologies,  Inc.,  Boulder,  CO; 
Wells  Fargo  &  Co.;  San  Francisco,  CA; 
and  Xerox  Corporation,  Stamford,  CT. 

The  following  organizations  have 
joined  the  Consortium  as  associate 
members:  Association  of  Bay  Area 
Governments,  Oakland,  CA;  California 
General  Services,  Sacramento,  CA; 
Danish  International,  Inc.,  Sunnyvale, 
CA;  The  Electronic  Power  Research 
Institute,  Palo  Alto,  CA;  Financial 
Services  Technology  Consortium,  New 
York,  NY;  Internet  Shopping  Network, 
Menlo  Park,  CA;  MecklerWeb 
Corporation,  Westport.  CT;  Nanothinc, 
San  Francisco,  CA;  Spry,  Inc.,  Seattle, 
WA;  Surety  Technologies,  Inc., 
Chatham,  NJ;  and  Vanderbilt  University, 
Nashville,  TN. 


No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activities  of  the  Consortium. 
Membership  remains  open,  and  the 
consortium  intends  to  file  additional 
wTitten  notifications  disclosing  all 
changes  in  membership. 

On  Jime  13, 1994.  the  Consortium 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  August  31.  1994(59 
FR  45012). 
Constance  K.  Robinson. 
Dirctor  of  Operations.  Antitrust  Division. 
[FR  Doc.  95-783  Filed  1-11-95;  8:45  am) 
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Office  of  the  Assistant  Attorney 
General  for  Civil  Rights 

Certification  of  Washington  State 
Regulations  for  Barrier  Free  Design 
Under  the  Americans  With  Disabilities 
Act 

AGENCY:  Department  of  Justice. 
ACTION:  Notice  of  preliminary 
determination  of  equivalency  and 
certification  hearings. 

SUMMARY:  The  Department  of  Justice 
(Department)  has  determined  that  the 
Washington  State  Regulations  for 
Barrier  Free  Design  (code)  meet  or 
exceed  the  new  construction  and 
alterations  requirements  of  title  III  of  the 
Americans  with  Disabilities  Act  of  1990 
(ADA).  The  Department  proposes  to 
issue  a  final  certification,  pursuant  to  42 
U.S.C.  §  12188(b)(l)(A)(ii)  and  28  C.F.R. 
§  36.601  et  seq.,  which  would  constitute 
rebuttable  evidence,  in  any  enforcement 
proceeding,  that  a  building  constructed 
or  altered  in  accordance  with  the 
Washington  code  meets  or  exceeds  the 
requirements  of  the  ADA.  The 
Department  will  hold  informal  hearings 
on  the  proposed  certification  in 
Washington,  D.C.  and  Seattle, 
Washington. 

DATES:  To  be  assured  of  consideration, 
comments  must  be  in  writing  and  must 
be  received  on  or  before  March  13,  1995. 
The  hearing  in  Seattle,  Washington  is 
scheduled  for  January  27,  1995  at  9:00 
AM,  Pacific  Time.  The  hearing  in 
Washington,  D.C.  is  scheduled  for 
March  27, 1995  at  9:30  AM,  Eastern 
Time. 

ADDRESSES:  Comments  on  the 
preliminary  determination  of 
equivalency  and  on  the  proposal  to 
issue  final  certification  of  equivalency 
of  the  Washington  code  should  be  sent 
to:  John  Wodatch,  Chief,  Public  Access 
Section,  Civil  Rights  Division,  U.S. 


Department  of  Justice.  P.O.  Box  66738. 
Washington,  D.C.  20035-6738. 
The  hearings  will  be  held  at: 
Washington,  DC: 

U.S.  Department  of  Justice,  Civil  Rights 
Division,  Public  Access  Section,  1425 
New  York  Avenue,  N.W.,  4th  floor 
conference  room,  Washington.  DC. 
Seattle,  Washington; 
National  Oceanic  and  Atmospheric 
Administration  (NOAA),  Building 
Nine  (9)  Auditorium,  7600  Sand  Point 
Way.  N.E..  Seattle.  Washington 
FOR  FURTHER  INFORMATION  CONTACT: 
|ohn  Wodatch.  Chief.  Public  Access 
Section.  Civil  Rights  Division,  U.S. 
Department  of  Justice,  P.O.  Box  66738. 
Washington,  D.C.  20035-6738. 
Telephone  number  (800)  514-0301 
(Voice)  or  (800)  514-0383  (TDD). 

Copies  of  this  notice  are  available  in 
formats  accessible  to  individuals  with 
vision  impairments  and  may  be 
obtained  by  calling  (800)  514-0301 
(Voice)  or  (800)  514-0383  (TTY).  Copies 
of  the  Washington  code  and  supporting 
materials  may  be  inspected  by 
appointment  at  1425  New  York  Avenue. 
N.W.,  Washington,  D.C.  by  caUingTito 
Mercado  at  (202)  307-0663  (Voice/ 
TDD).  This  is  not  a  toll-free  niqnber. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  ADA  authorizes  the  Department 
of  Justice,  upon  application  by  a  State 
or  local  government,  to  certify  that  a 
State  or  local  law  that  establishes 
accessibility  requirements  meets  or 
exceeds  the  minimum  requirements  of 
title  III  of  the  ADA  for  new  construction 
and  alterations.  42  U.S.C. 
§  12188(b)(l)(A)(ii);  28  C.F.R.  §  36.601  et 
seq.  Final  certification  constitutes 
rebuttable  evidence,  in  any  ADA 
enforcement  action,  that  a  building 
constructed  or  altered  in  accordance 
with  the  certified  code  complies  with 
the  new  construction  and  alterations 
requirements  of  title  III  of  the  ADA. 

By  letter  dated  January  27, 1992,  the 
Washington  State  Building  Code 
Council  (Council)  requested 
certification  that  the  Washington  State 
Regulations  for  Barrier  Free  Dosign 
(code)  meets  or  exceeds  the  now 
construction  and  alterations 
requirements  of  title  III  of  the  ADA. 

On  May  20, 1993,  after  con.^ulting 
with  the  Architectural  and 
Transportation  Barriers  Compliance 
Boa»d  (Access  Board),  the  Department 
provided  technical  assistance  to  the 
Council  identifying  issues  that  needed 
to  be  addressed  before  certification 
could  be  considered. 

On  August  20,  1993,  the  Council 
made  a  supplemental  submission. 


providing  its  1992  amendments  to  the 
code,  newly-issued  interpretations  of 
the  code,  and  comments  responding  to 
the  Department's  preliminary  response. 
By  letter  dated  March  23, 1994,  the 
Council  provided  further 
supplementation  of  its  submission. 

On  July  22. 1994.  the  Department 
responded  to  the  supplemental 
submissions.  On  November  17.  1994. 
the  Council  adopted  amendments  to  the 
code  addressing  the  remaining  issues 
raised  by  the  Department.  By  letter 
dated  November  28. 1994.  the  Council 
submitted  those  amendments  as  a 
supplement  to  its  certification  request. 

Tne  Department  has  analyzed  tlie 
Washington  code,  as  adopted  on 
November  8. 1991.  and  amended  on 
November  13.  1992  and  November  17, 
1994,  and  has  preliminarily  determined 
that  it  meets  or  exceeds  the  new 
construction  and  alterations 
requirements  of  title  HI  of  the  ADA.  By 
letter  dated  December  6, 1994.  the 
Department  notified  the  Council  of  its 
preliminary  determination  of 
equivalency. 

Effect  of  Certification 

The  certification  determination  will 
be  limited  to  the  version  of  the 
Washington  code,  including  the 
amendments  and  interpretations,  that 
has  been  submitted  to  the  Department. 
The  certification  will  not  apply  to 
amendments  or  interpretations  that  have 
not  been  submitted  and  reviewed  by  the 
Department. 

The  certification  will  not  apply  to  any 
elements  or  features  not  addressed  in 
the  Washington  code.  If  a  builder 
incorporates  such  elements,  he  or  she 
will  not  be  entitled  to  reply  on  the 
rebuttable  evidence  of  ADA  compliance 
provided  by  certification  for  those 
elements.  Nor  will  the  certification 
apply  to  the  Appendix  provisions  of  the 
Washington  code,  which  are  advisory 
only.  Finally,  the  certification  will  not 
apply  to  waivers  granted  under  the 
Washington  code  by  local  building 
officials.  Therefore,  if  a  builder  receives 
a  waiver,  modification,  variance,  ur 
other  exemption  from  the  requirements 
of  the  Washington  code  for  any  element 
of  construction  or  alterations,  the 
certification  determination  will  not 
constitute  evidence  of  AD.Vcompliance 
v\idi  respect  to  that  element. 

Procedure 

The  Department  will  hold  informal 
hearings  in  Washington.  DC.  and 
Seattle.  Washington  to  provide  an 
opportunity  for  interested  persons, 
including  individuals  with  disabilities. 
to  express  their  views  with  respect  to 
the  preliminary  determination  of 


equivalency  of  the  Washington  code. 
Interested  parties  who  wish  to  testify  at 
a  hearing  should  contact  Tito  Mercado 
at  (202)  307-0663  (Voice/TDD).  This  is 
not  a  toll-free  number. 

The  h<,'aring  sites  shall  be  accessible 
to  individuals  with  disabilities. 
Individuals  who  require  sign  language 
interpreters  or  other  auxiliary  aids 
should  contact  Tito  Mercado  at  (202) 
307-0663  (Voice/TDD).  This  is  not  a 
toll-free  number. 

Dated:  lanuar>'  5.  1995. 
Kerry  Alan  Scanlon. 

.^rting  Aiisistant  Attornev  Gciifral  for  Civil 

Hights. 

|FR  PfK-  95-742  Filed  1-1 1-95:  8:45  anil 
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Certification  of  Washington  State 
Regulations  for  Barrier  Free  Design 
Under  the  Americans  With  Disgi/.lities 
Act 

AGENCY:  Department  of  Justice. 
ACTION:  Notice  of  Heanngs. 

SUMMARY:  The  Department  of  Justice 
will  hold  informal  hearings  on  the 
proposed  certification  tliat  the 
Washington  State  Regulations  for 
Barrier  Free  Design  meet  or  exceed  the 
new  construction  and  alterations 
requirements  of  title  III  of  the 
Americans  with  Disabilities  Act  (ADA) 
in  Washington.  DC  and  Seattle, 
Washington. 

DATES:  The  hearing  in  Seattle. 
Washington  is  scheduled  for  January  27. 
1995  at  9:00  AM.  Pacific  Time.  The' 
hearing  in  Washington.  DC  is  .scheduled 
for  March  27,  1995  at  9:30  AM.  Eastern 
Time. 

ADDRESSES:  The  hearings  will  be  held  at 
Washington.  DC: 

U.S.  Departme.nt  of  Justice.  Civil  Rights 
Divirion,  Public  Access  Section.  1425 
New  York  Avenue,  NW.,  Room  4064, 
Washington.  DC. 
.Seattle.  Washington: 
National  Oceanic  and  Atmospheric 
Administration  (NOAA).  Building 
Nine  (91  .Auditorium.  /600  .Sand  Point 
Way.  NE..  Seattlr.  Washincton. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Wodatch.  Chief.  Public  Access 
Se<  tion,  Civil  Rights  Division.  U.S. 
Department  of  Ju.stice.  P.O.  Box  66738. 
Washington,  DC  20035-6738. 
Telephone  number  (800)  514-0301 
(Voice),  (800)  514-0383  (IDD). 

Copies  of  this  notice  are  available  in 
formats  accessible  to  individuals  with 
vision  impairments  and  may  be 
obtained  from  the  Public  Access  Section 
at  (800)  514-0301  (Voice)  or  (800)  514- 
0383  (TDD). 
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Council 
to  be 
could  be 


(Ac  :ess ! 


su  3 


ing  its 
lew  y 


On 

made  a 

providi 

code,  n 

the  code 

the 

By  letter 

Council  p 

supplemetitat 

On  July 
respondec 
submissio  is 
the  Counc  il 
code  addr  ;ssing 
raised  by 
dated  No\Jember 
submitted 
suppieme  it 

The  Defartment 
Washingt 
Novembei 
Novembei 
1994,  and 
that  it  me*ts 
construction 


letter  date  d 
Departmept 
preliminary 
equivalen  :y 
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Mayj20.  1993,  after  consulting 
yvchitectural  and 
tion  Barriers  Compliance 

Board),  the  Department 
echnical  assistance  to  the 
ic  entifying  issues  that  needed 
addrpssed  before  certification 
asidered. 


cons 


Augjist  20,  1993.  the  Council 
iplemental  submission, 
s  1992  amendments  to  the 
,  ^-issued  interpretations  of 
nd  comments  responding  to 
Depar  ment's  preliminary  response, 
c  ated  March  23, 1994,  the 
ovided  further 

ion  of  its  submission. 


22, 1994.  the  Department 
to  the  supplemental 
.  On  November  17. 1994. 
adopted  amendments  to  the 
the  remaining  issues 
he  Department.  By  letter 

28.  1994.  the  Council 
those  amendments  as  a 
to  its  certification  request. 

has  analyzed  the 
code,  as  adopted  on 
8. 1991.  and  amended  on 
13. 1992,  and  November  17, 
has  preliminary  determined 
or  exceeds  the  new 
and  alterations 
requirem^ts  of  title  III  of  the  ADA.  By 
December  6, 1994,  the 
notified  the  Council  of  its 
determination  of 


on 


Effect  of  Certification 

The  certification  determination  will 
be  limited  to  the  version  of  the 
Washington  code,  including  the 
amendments  and  interpretations,  that 
has  been  submitted  to  the  Department. 
The  certification  will  not  apply  to 
amendments  or  interpretations  that  have 
not  been  submitted  and  reviewed  by  the 
Department.  < 

The  certification  will  not  apply  to  any 
elements  or  features  not  addressed  in 
the  Washington  code.  If  a  builder 
incorporates  such  elements,  he  or  she 
will  not  be  entitled  to  rely  on  the 
rebuttable  evidence  of  ADA  compliance 
provided  by  certification  for  those 
elements.  Nor  will  the  certification 
apply  to  the  Appendix  provisions  of  the 
Washington  code,  which  are  advisory 
only.  Finally,  the  certification  will  not 
apply  to  waivers  granted  under  the 
VVashington  code  by  local  building 
officials.  Therefore,  if  a  builder  receives 
a  waiver,  modification,  variance,  or 
other  exemption  from  the  requirements 
of  the  Washington  code  for  any  element 
of  construction  or  alterations,  the 
certification  determination  will  not 
constitute  evidence  of  ADA  compliance 
with  respect  to  that  element. 

Comments  and  Hearings 

On  January'  12, 1995  the  Department 
published  a  notice  in  the  Federal 
Register  announcing  that  it  had 
preliminarily  determined  that  the 
Washington  code  meets  or  exceeds  the 
new  construction  and  alterations 
requirements  of  title  III  of  the  ADA.  The 
Department  also  noted  that  it  intended 
to  issue  final  certification  of  the 
Washington  code  and  requested  written 
comments  on  the  preliminary 
determination  and  the  proposed  final 
certification.  Finally,  the  Department 
noted  that  it  intended  to  hold  informal 
hearings  in  Washington,  D.C.  and 
Seattle,  Washington. 

The  purpose  of  the  informal  hearings 
is  to  provide  an  opportunity  for 
interested  persons,  including 
individuals  with  disabilities,  to  express 
their  views  with  respect  to  the 
preliminary  determination  of 
equivalency  of  the  Washington  code. 
Interested  parties  who  wish  to  testify  at 
a  hearing  should  contact  Tito  Mercado 
at  (202)  307-0663  (Voice/TDD).  This  is 
not  a  toll-free  number. 

The  meeting  sites  will  be  accessible  to 
individuals  with  disabilities. 
Individuals  who  require  sign  language 
interpreters  or  other  auxiUary  aids 
should  contact  Tito  Mercado  at  (202) 
307-0663  (Voice/TDD).  This  is  not  a 
toll-free  number. 


Dated:  January  5, 1995. 
Kerry  Alan  Scanlon, 

Acting  Assistant  Attorney  General  for  Civil 
Rights. 
[PR  Doc.  95-743  Filed  1-11-95;  8:45  am) 

BILUNG  COOe  4410-01-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Bureau  of  International  Labor  Affairs; 
U.S.  National  Administrative  Office; 
North  American  Agreement  on  Lat)or 
Cooperation;  Hearings  on 
Submissions  #940003  and  #940004 

AGENCY:  Office  of  the  Secretary,  Labor. 
ACTION:  Notice  of  hearings. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  hearings,  open  to  the 
public,  on  Submissions  #940003  and 
#940004. 

Submission  #940003,  filed  with  the 
U.S.  National  Administrative  Office 
(NAO)  by  the  International  Labor  Rights 
Education  and  Research  Fund,  the 
Asociacion  Nacional  de  Abogados 
Democraticos  (National  Association  of 
Democratic  Lawyers),  the  Coalition  for 
Justice  in  the  Maquiladoras,  and  the 
American  Friends  Service  Committee, 
involves  labor  law  matters  in  Mexico 
and  was  accepted  for  review  by  the 
NAO  on  October  13,  1994.  Notice  of 
acceptance  for  review  was  published  in 
the  Federal  Register  on  October  20, 

1994.  Submission  #940004,  filed  by  the 
United  Electrical,  Radio  and  Machine 
Workers  of  America,  also  involves  labor 
law  matters  in  Mexico  and  was  accepted 
for  review  on  November  4.  1994.  Notice 
of  acceptance  for  review  was  published 
in  the  Federal  Register  on  November  10 
1994. 

Article  16(e)  of  the  North  American 
Agreement  on  Labor  Cooperation 
(NAALC)  provides  for  the  review  of 
labor  law  matters  in  Canada  and  Mexico 
by  the  NAO  in  accordance  with  U.S. 
domestic  procedures.  Revised 
procedural  guidelines  pertaining  to  the 
submission,  review,  and  reporting 
process  utilized  by  the  Office  were 
published  in  the  Federal  Register  on 
April  7, 1994.  The  guidelines  provide 
for  a  hearing  as  part  of  the  review. 
DATES:  The  hearing  on  Submission 
#940003  will  be  held  on  Februar>'  13. 

1995,  commencing  at  9:  A.M.  The 
hearing  on  Submission  #940004  will^ 
held  immediately  following  the  hearing 
on  Submission  #940003,  continuing,  if 
necessary,  on  February  14. 

Persons  wishing  to  provide 
information  or  present  their  views  on 
matters  related  to  the  review  of 


Submission  #940003  or  #940004  may  do 
so  by  filing  written  statements  or  briefs 
with  the  NAO,  which  must  be  received 
by  February  1.  Persons  desiring  to 
present  oral  testimony  at  a  hearing  must 
submit  a  request  in  writing  at  the  time 
the  written  statement  or  brief  is  filed. 
Separate  documents  should  be  filed  for 
each  submission  for  which  information 
is  provided  or  permission  to  testify  is 
sought. 

ADDRESSES:  The  hearings  will  be  held  in 
San  Antonio,  Texas,  at  a  location  to  be 
announced.  Written  statements  or  briefs 
and  requests  to  present  oral  testimony 
may  be  mailed  or  hand  delivered  to  the 
U.S.  National  Administrative  Office, 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Room  C-4327, 
Washington.  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Irasema  T.  Garza.  Secretary.  U.S. 
National  Administrative  Office. 
Department  of  Labor.  200  Constitution 
Avenue.  N.W.,  Room  C^327. 
VVashington,  DC  20210.  Telephone: 
(202)  501-6653  (this  is  not  a  toll-ft-ee. 
number). 

SUPPLEMENTARY  INFORMATION: 

L  Nature  and  Conduct  of  Hearings 

As  set  out  in  the  notices  published  in 
the  Federal  Register  on  October  20  and 
November  10,  1994,  the  objective  of  the 
NAO's  review  of  the  submissions  is  to 
gather  information  to  assist  it  to  better 
understand  and  publicly  report  on  the 
Government  of  Mexico's  promotion  of 
compliance  with,  and  effective 
enforcement  of.  its  labor  law  through 
appropriate  government  action,  as  set 
out  in  Article  3  of  the  NAALC,  and  on 
related  matters. 

The  hearings  will  be  conducted  by  the 
Secretary  of  the  NAO  or  the  Secretary's 
designee.  They  will  be  open  to  the 
public.  All  proceedings  will  be 
conducted  in  English,  with 
simultaneous  translation  provided.  The 
public  file  for  each  submission, 
including  written  statements,  briefs,  and 
requests  to  present  oral  testimony,  will 
be  made  a  part  of  the  appropriate 
hearing  record.  The  public  files  will  also 
be  available  for  inspection  at  the  NAO 
prior  to  the  hearings. 

The  hearings  will  be  transcribed.  A 
transcript  of  the  proceedings  will  be 
made  available  for  inspection,  as 
provided  for  in  Section  E  of  the 
procedural  guidelines,  or  may  be 
purchased  from  the  reporting  company. 


Disabled  persons  should  contact  the 
Secretary  of  the  NAO  no  later  than 
January  30,  1995  if  special 
accommodations  are  needed. 

n.  Written  Statements  or  Briefs  and 
Requests  To  Present  Oral  Testimony 

Written  statements  or  briefs  shall 
provide  a  discussion  of  the  information 
presented  or  position  taken  and  shall  be 
legibly  typed  or  printed.  Requests  to 
present  oral  testimony  shall  include  the 
name,  address,  and  telephone  number  of 
the  witness,  the  organization 
represented,  if  any,  and  any  other 
information  pertinent  to  the  request. 
Five  copies  of  a  statement  or  brief  and 
a  single  copy  of  a  request  to  present  oral 
testimony  shall  be  submitted  to  the 
NAO  at  the  time  of  filing.  Separate 
documents  should  be  filed  for  each 
submission  for  which  information  is 
provided  or  permission  to  testify'  is 
sought. 

No  request  to  present  oral  testimony 
will  be  considered  unless  accompanied 
by  a  written  statement  or  brief.  A 
request  to  present  oral  testimony  may  be 
denied  if  the  written  statement  or  brief 
suggests  that  the  information  sought  to 
be  provided  is  unrelated  to  the  review 
of  the  submission  or  for  other 
appropriate  reasons.  The  NAO  will 
notify  each  requester  of  the  disposition 
of  the  request  to  present  oral  testimony. 

In  presenting  testimony,  the  witness 
should  summarize  the  written  statement 
or  brief,  may  supplement  the  written 
statement  or  brief  with  relevant 
information,  and  should  be  prepared  to 
answer  questions  from  the  Secretary  of 
the  NAO  or  the  Secretary's  designee. 
Oral  testimony  will  ordinarily  be 
limited  to  a  ten  minute  presentation,  not 
including  the  time  for  questions. 
Persons  desiring  more  than  ten  minutes 
for  their  presentation  should  so  state  in 
the  request,  setting  out  reasons  why 
additional  time  is  necessary. 

The  requirements  relating  to  the 
submission  of  written  statements  or 
briefs  and  requests  to  present  oral 
testimony  may  be  waived  by  the 
Secretary  of  the  NAO  for  reasons  of 
equity  and  the  public  interest. 

Signed  at  Washington.  DC.  on  )anuar\'  9. 
1995. 

Irasema  T.  Garza, 

Secretary,  U.S.  National  Administrative 
Office. 

|FR  Doc.  95-816  Filed  1-11-95,  8:45  am) 
BILLING  CODE  45ia-28-M 


Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (P.L.  103-182).  hereinafter  called 
(NAFTA-TAA),  have  been  filed  with 
State  Governors  under  Section  250(a)  of 
Subchapter  D.  Chapter  2.  Title  II.  of  the 
Trade  Act  of  1974.  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Director  of  the  Office  of 
Trade  Adjustment  Assistance  (OTA A). 
Employment  and  Training 
Administration  (ETA).  Department  of 
Labor  (BOL).  announces  the  filing  of  the 
petition  and  takes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
after  December  8.  1993  (date  of 
enactment  of  P.L.  103-182)  are  eligible 
to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Director  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington.  D.C.  provided  such 
request  is  filed  in  writing  with  the 
Director  of  OTAA  not  later  than  Januarv 
23.  1995. 

Also,  interested  persons  are  invited  to 
submit  uTitten  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Director  of  OTAA  at  the  address  shown 
below  not  later  than  Januan,-  23.  1995. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Director.  OTAA.  ETA.  DOL.  Room 
C-4318.  200  Constitution  Avenue.  NW.. 
Washington,  DC  20210. 

Signed  at  Washington.  DC,  this  .3rd  day  of 
Januar>-.  1995. 
Victor  J.  Trunzo, 

Program  Manager,  Policy  &  Reemployment 
Sen,  ices.  Office  of  Trade  Adjustment 
Assistance. 
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Petitfcnef  (union/wortcers/firm) 


Brookshire  Coming  Mills  (ILQW) 


Mac  Tool;  o  Stanley  Work  (USAW)  

D&R  Lumbe  r  Corporation;  dba  Blaney  Lum- 
ber &Mfg  (Co.). 

Carter-WalU  ce.  Inc;  Wampole  (OCAW) 

BEST  Shing  e  Co.  (WorVers)  

Woods  Geq)bystcal.  Inc.  (Co.)  


Asten  Dryer 


Washington 
(OCAW) 

Iowa 
(Workers) 

Crouzet 
(Workers) 

Hospitak  Inc . 


Fabrics,  Inc.  (Co.)  

Public  Power  Supply  system 
Asselnblies.    Inc.;    Lucas    Products 

5) 

porporation;     Gordes      Division 
(Workers) 


Pigeon 

H.  Grabell  & 

A.B.  Chancf 

(ABGW) 
Eutectic  Cor^ration 
Tennessee 


CD. 


Indiana 

Sportswe< 
Frigidaire 

ers). 
Yocom  Kni 
Gannett 

(Workers) 
Mobil  Cheniical 

ers) 
Ansel) 

(Workers) 
Nelson  Yact  t 


|FR  Doc.  95 

BILLING  CODE 


Man|jfacturing  (Workers) 

Sons.  Inc.  (Workers)  

Company;  Parkersburg  Plant 


(Workers) 
'  'alley  Steel  (USW) 


Columbus 


|portwear       and 
(IGA). 
;  Microwave  Division  (Work- 


ttng(ACTWU) 

Olitdoor    Co.;    Advertising    Div. 


;  Commercial  Films  (Work- 

Pac|ic,   Inc.;   Paafic   Duntop,   Inc. 

Corporation;  Snohomish  (Co.) 


Location 


Dallas,  TX  

Washington,  OH  . 
Bethesda,  OH  .... 

East  Windsor,  NJ 
At>erdeen,  WA  .... 
Mt.  Pleasant,  Ml  . 

Salem,  OR  

Richland,  WA  

Lucas,  lA 

Rogers,  AR  

Lindenhurst,  NY  . 

Troy,  Ml 

Paterson,  NJ  

Parkersburg,  WV 

Flushing,  NY  

Rockwood,  TN  ... 

Clinton,  IN  

Dalton.  GA  

Stowe,  PA  

Denver,  CO 

Maccoon,  NY  

Salem.  OR  

Snohomish,  WA  . 


Date  re- 
ceived at 
governor's 
office 


12/05/94 

12/02/94 
12/02/94 

12/05/94 
12/05/94 
12/02/94 

12/06/94 

12/07/94 

12/05«4 

12/12/94 

12/13/94 

12/13/94 
12/14/94 
12/16/94 

12/12/94 
12/19/94 

12/19/94 

12/20/94 

12/20/94 
12/20/94 

12/20/94 

12/20/94 

12/20/94 


Petition  No. 


NAFTA-00295 

NAFTA-00296 
NAFTA-00297 

NAFTA-00298 
NAFTA-00299 
NAFTA-00300 

NAFTA-00301 

NAFTA-00302 

NAFTA-00303 

NAFTA-00304 

NAFTA-00305 

NAFTA-00306 
NAFTA-00307 
NAFTA-00308 

NAFTA-00309 
NAFTA-00310 

NAFTA-0031 1 

NAFTA-00312 

NAFTA-0031 3 
NAFTA-0031 4 

NAFTA-0031 5 

NAFTA-0031 6 

NAFrA-00317 


Articles  produced 


Knit    clothing;    sweaters,    skirts,    pants, 

Mouses,  dresses. 
Hand  tools  for  professional  nriechanics. 
Rough  lumber  and  logs. 

Diagnostic  aides. 

Western  red  cedar  products  (\e.  shingles). 

Geophysical  processing  for  oil  and  gas  ex- 
ploration. 

Paper  machine  clothing  (irKJustrial  product) 
for  paper  making. 

Electricity. 

Automotive  wire  harnesses,  wire  assenv 

blies. 
Industrial  controls  (ie.  solid  state  relays). 

Disposat)<e  respiratory  medrcal  devices  (ie. 
oxygen  tubes,  masks,  and  other  breath- 
ing equipment). 

Truck  parts. 

Lamp  shades. 

Porcelain  electrical  insulators. 

Spray  powders,  fluxes,  and  trodes. 

Steel    reinforcement   bars,   angles,,  flats, 

squares,  and  rounds. 
Women's  tailored  sportswear. 

Electric  microwave  ovens  (small). 

T-shirts. 

Hand  painted  billtward  faces; 

PXS  film  (saran  coated,  polypropylene 
film). 

Natural  rubtier  latex  gloves  for  nuclear,  in- 
dustrial and  electronic  use. 

Custom  txiilt  yachts. 
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Investigations  Regarding  Certifications 
of  Eiigibili  y  To  Apply  for  Worker 
Adjustmei  t  Assistance 


Petition! 
Secretarv 
of  the 
are  identi 
notice 
the  Directcjr 
Adjustmer  t 
and  Traini 
instituted 
Section 


(f 
:  Trac  e 
fed 
Up) 


221 


have  been  filed  with  the 
Labor  under  Section  221(a) 
Act  of  1974  ("the  Act")  and 
in  the  Appendix  to  this 

in  receipt  of  these  petitions, 
of  the  Office  of  Trade 
Assistance.  EmploNTnent 

ig  Administration,  has 

nvestigations  pursuant  to 

(a)  of  the  Act. 


The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  23, 1995. 

APPENDIX 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  23, 1995. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N\V., 
Washington,  DC  20210. 

Signed  at  Washington,  DC  this  19th  day  of 
December.  1994. 
Victor ).  Tninzo, 

Program  Manager,  Policy  &  Reemployment 
Sen'ices. 


Petitio  ler  (uniorVworker/firm) 


H.  Grabell  i  Sons,  Inc  (Workers) 


Location 


Paterson,  NJ 


Date  re- 
ceived 


12/19/94 


Date  of 
petition 


12/06/94 


Petition 
No. 


30,565 


Articles  produced 


Lamp  shades. 
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APPENDIX— Continued 


Petitioner  (union/worker/firm) 

Location 

Date  re- 
ceived 

Date  of 
petition 

Petition 
No. 

Arbcles  produced 

Woods  Geoohvsical.  Inc  (Co)  

Mt.  Pleasant.  Ml 

Laceyville.  PA  

Flushing.  NY  

Lenox.  MA 

Houston.  TX  

Livingston,  MT 

Tulsa.  OK  

Wooctoridge,  VA 

Medley,  FL  

Albion.  IL 

Penns  Grove,  NJ  ... 
Hagerstown,  MD  .... 

Aurora,  CO 

Winchester,  MA 

12/19/94 
12/19/94 
12/19/94 
12/19/94 
12/19/94 
12/19/94 
12/19/94 
12/19/94 
12/19/94 
12/19/94 
12/19/94 
12/19/94 
12/19/94 
12/19/94 

12/01/94 
12/07/94 
12/01/94 
11/22/94 
12/09/94 
12/02/94 
12/06/94 
12/07/94 
12/06/94 
12/08/94 
12/09/94 
12/09/94 
12/01/94 
12/08/94 

30,566 
30,567 
30.568 
30.569 
30.570 
30,571 
30,572 
30.573 
30.574 
30.575 
30.576 
30.577 
30.578 
30,579 

Seismic  data  processing. 

Ladies'  dresses. 

Welding  supplies  and  equipment. 

A.J.  Dress  Co.,  Inc  (ILGWU)  

Eutectic  Corn  (Workers)  

Beloit  Lenox  Division  (Co)   

WirKJers. 

Chevron  USA  Production  Co  (Co)  

Brand  S  Corp  (Workers) 

American  Airlines.  Inc  (UTW) 

Dynatech  Communcations.  Inc  (Co)  .... 

101  Warehousing  Corp  (Workers)  

C.  McDowell  Oil.  Inc  (Workers) 

David  Stevens  II  (ILGWU) 

Crude  oil  and  natural  gas. 

Logs. 

Aircraft  maintenance. 

Printed  circuit  boards. 

Warehouse. 

Crude  oil. 

Ladies'  jackets. 

Canon  Shoe  Co  (Workers) 

McKay  Drilling  Co..  Inc  (Workers)  

McCord  Winn  Textron  (Workers)  

Mens  casual  and  dress  shoes. 
Oil  dnlling. 
Automobile  fuel  pump. 

|FR  Doc.  95-745  Filed  1-11-95;  8:45  am] 
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Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 


The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adju^ment  assistance  under  Title  II. 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  23.  1995. 

APPENDIX 


Interested  persons  are  invited  to 
submit  wTitten  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Directqr.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  23.  1995. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor.  200  Constitution  Avenue.  N.W.. 
Washington.  DC.  20210. 

Signed  at  Washington.  DC.  this  27t!i  d.iy 
of  Dti :enih)er.  1994 
Victor  ].  Trunzo, 

Program  .\fnn:igfr.  Policy  fi-  Pf^mplcpufnt 
Senicfs. 


Petitioner  (union/workers/firm) 

Location 

Date  re- 
ceived 

Date  of 

petition 

Petition 
No. 

Articles  produced 

Grange  Springwall  Mattress  (Co) 

Arthur  Frisch  Co.,  Inc  (Co)  

Tennessee  Vallev  Steel  (USWA)  

LaConner,  WA  

Bronx,  NY 

Rockwood.  TN  

Sidney  OH 

12 '27/94 
12/27/94 
12/27/94 
12/27/94 
12/27/94 
12/27/94 
12/27/94 
12/27/94 
12/27/94 
12/27/94 
12/27/94 

12/27/94 
12/27/94 
12/27/94 
12,'27/94 

12/27/94 
12/27/94 
12/27/94 
12.'27/94 
12/27/94 
12/27.'94 

12/27/94 

12/27/94 
12/27/94 

11/30/94 
12/02/94 
12/12/94 
12/08/94 
12/19/94 
12/14/94 
12/15/94 
12/15/94 
12/12/94 
10/31/94 
12/10/94 

12'09'94 
12y' 13/94 
12/13/94 
12/16/94 

12/01/94 
12/14/94 
11/15/94 
12/22/94 
^2/09/94 
12/15/94 

08/01  '94 

11/30''94 
11/30/94 

30,580 
30.581 
30,582 
30.583 
30.584 
30.585 
30.585 
30.587 
30.588 
30,589 
30.590 

30.591 
30.592 
30.593 
30,594 

30.595 
30.596 
30.597 
30,598 
30.599 
30.600 

30.601 

30.602 
30.603 

Mattress  &  box  springs. 

Plastic  novelty  products. 

Steel  bars,  a-^gles.  flats 

Long  underwear,  thermal  tops.  etc. 

Cheese  &  related  products. 

Womens  coats  4  lackets. 

Ladies'  jackets. 

Ladies'  jackets. 

Porcieam  insulators 

Ladies"  r.oats  and  jackets. 

Ladies'           swimwear,           children's 

sleepwear. 
Automotjile  parts. 
Crude  oil  &  natural  gas. 
Women's  apparel. 
Metal  castings  for  autos  &  trucks. 

Electricitv  &  orovioe  services. 

Latex  gloves. 

Laboratory  furniture. 

Steel  doors  &  frames. 

Office  shears  &  school  scissors 

Microwave  ovens. 

Agricultural  implement  machines. 

Computer  paper. 
Computer  paper. 

Medalist  Aooarel  (Workers) 

Dorman  Roth  (Workers)  

MRC  II  Fashions  Inc  (Workers) 

Neptune.  NJ  

Paterson,  NJ  

Columbus.  IN  

Clinton.  IN  

Parkersburg.  WV  .... 

Garfield.  UJ  

New  York.  NY  

Pigeon,  Ml 

Dallas.  TX  

Salt  Lake  City.  UT  .. 
Danville.  IL  

Redfield,  AR 

Salem,  OR  

Indiana.  PA  

Erie.  PA 

Bridgeport.  CT 

Dalton.  GA  

Cedartown.  GA  

Green  Bay.  Wl  

Bellville.  TX  

Columbus  Sportswear  (ILGWU) 

Indiana  Sportswear  (ILGWU)  

A.B.  Chance  Co  (ABGW)  

Garfield  Sportswear  (ILGWU)  

Rose  Marie  Reid  (Workers) 

Pigeon  Manufacturing  (Wori<ers) 

Santa  Fe  Minerals,  Inc  (Co)  

Pvke  Manufacturino  Co  (Co)    

General   Motors— Danville   Plant   (CO/ 
UAW). 

White  Bluff  Steam  Electric  (IBEW)  

Ansel  Pacific,  Inc.  (Workers)  

Fisher  Scientific  Co  (Workers)  

Fenestra  Corp.  (USWA)  

Acme  United  Corn  (Co) 

Frigidaire    Co..    Microwave    Products 
(Workers). 

Marktill  Corp.,  Rome  Plow  Div.  (Work- 
ers). 

Shade  Allied.  Inc  (Co)  

Shade  Allied,  Inc  (Co)  

2992 
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APPENDIX— Continued 


Petitio  Tef  (unkxVWortcers/f irm) 


Shade  Allieb.  Inc.  (Co) 
Shade  Allied,  Inc  (Co) 
Shade  Allieb,  Inc  (Co) 
Shade  Alliejd,  Inc  (Co) 
Shade  Allield.  Inc  (Co) 
Shade  Allied.  Inc  (Co) 
Shade  Allie|d,  Inc  (Co) 


Location 


Buena  ParK,  CA 

De  Pefe,  Wl  

Denison,  TX  

Oakwood,  GA  ... 

Kent,  WA 

Lancaster,  PA  .. 
Leipsic,  OH  


Date  re- 
ceived 


12/27/94 
12/27/94 
12/27/94 
12/27/94 
12/27/94 
12/27/94 
12/27/94 


Date  of 
petition 


11/30/94 
11/30/94 
11/30/94 
11/30/94 
11/30/94 
11/30/94 
11/30/94 


Petition 
No. 


30,604 
30,605 
30,606 
30,607 
30,608 
30,609 
30,610 


Articles  produced 


Computer 
Computer 
Comjxjter 
Computer 
Computer, 
Computer 
Computer 


paper. 

paper. 

paper. 

paper. 

paper. 

paper. 

paper. 
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Office  of  Federal  Contract  Compliance 
Programa 

Kimmins  Atjatement  Corporation, 
Det>armeftt 

AGENCY:  Qttice  of  Federal  Contract 
Complian  ;e  Programs.  Labor. 

ACTION:  Ni>tice  of  Debarment,  Kimmins 
Abatement  Corporation. 


SUMMARY:  This  notice  advises  of  the 
debarmen ;  of  Kimmins  Abatement 
Corporaticn  (hereinafter  "KAC"),  as  an 
eligible  bi  ider  on  Government  contracts 
and  subcontracts  and  federally-assisted 
construct!  an  contracts  and  subcontracts. 
The  debarinent  is  effective  immediately. 


FOR  FURT^fcR 
Annie  Bla  :kwell 
Policy,  Of  ice 
Compliance 
of  Labor, 
Room  C-: 
((202)  21 


INFORMATION  CONTACT: 
,  Director  Program 
of  Federal  Contract 
Programs,  U.S.  Department 
;  GO  Constitution  Ave..  N.W., 
5,  Washington,  DC  20210 
9(-9430). 


jrcv 


SUPPLEMENTARY 
December 
60-30.31, 
Law  Judge 
which  p 
ineligible 
Governmetit 
for  at  leasi 
KAC  satis 
Secretary 
Com  pi 


nan  :e 


INFORMATION:  On 
21. 1994.  pursuant  to  41  CFR 
et  seq.,  the  Administrative 
approved  a  consent  decree 
ides:  (1)  KAC  will  be 
or  the  award  of  any 

contracts  or  subcontracts 
180  days,  and  thereafter  until 
les  the  Deputy  Assistant 
or  Federal  Contract 
Programs  that  K-^C  is  in 
compliande  with  Executive  Order 
11246.  as  imended.  A  copy  of  the 
Consent  C  ecree  is  attached. 


Signed  )anuar>-  5, 1995,  Washington,  D.C. 
Shirley  J.  Wilcher, 

Deputy  Assistant  Secretary  For  Federal 
Contract  Compliance  Programs. 

United  States  Department  of  Labor, 
Office  of  Federal  Contract  Compliance 
Programs.  Plaintiff,  v.  Kimmins 
Abatement  Corporation  and  Kimmins 
Environmental  Service  Corporation, 
Defendants;  Consent  Decree 

(Case  No.  94-OFC-201 

This  Consent  Decree  is  entered  into 
between  the  Plaintiff,  United  States 
IDepartment  of  Labor,  Office  of  Federal 
Contract  Compliance  Programs 
(hereinafter  "OFCCP"),  and  Defendants 
Kimmins  Abatement  Corporation 
("KAC")  and  Kimmins  Environmental 
Services  Corporation  ("KESC"),  in 
resolution  of  the  Administrative 
Complaint  filed  by  OFCCP  pursuant  to 
Executive  Order  11246  (30  FR  12319),  as 
amended  by  Executive  Order  11375  (32 
FR  14303)  and  Executive  Order  12086 
(43  FR  46501)  ("Executive  Order").  The 
Administrative  Complaint  alleged  that 
Defendant  violated  the  terms  of  a 
conciliation  agreement  which  was 
executed  by  Defendant  KAC  and  OFCCP 
and  which  became  effective  on 
November  20,  1991. 

Part  A.  General  Provisions 

1.  The  record  on  the  basis  of  which 
this  Consent  Decree  is  entered  shall 
consist  of  the  Complaint  and  the 
Consent  Decree  and  the  attachments 
thereto. 

2.  Attachment  A  of  the  Consent 
Decree  consists  of  the  conciliation 
agreement  between  OFCCP  and  KAC 
which  became  effective  on  November 
20,  1991. 

3.  This  Consent  Decree  shall  not 
become  final  until  it  has  been  signed  by 
the  Administrative  Law  Judge,  and  the 
effective  date  of  the  Decree  shall  be  the 
date  it  is  signed  by  the  Administrative 
Law  Judge. 

4.  This  Consent  Decree  shall  be 
binding  upon  KAC  and  KESC  and  shall 
have  the  same  force  and  effect  as  an 
order  made  after  a  full  hearing. 

5.  All  further  procedural  steps  to 
contest  the  binding  effect  of  the  Consent 


Decree,  and  any  right  to  challenge  or 
contest  the  obligations  entered  into  in 
accordance  with  the  agreement 
contained  in  this  Decree,  are  waived  by 
the  parties. 

6.  Subject  to  the  performance  of  all 
duties  and  obligations  contained  in  this 
Consent  Decree,  all  alleged  violations 
identified  in  the  Administrative 
Complaint  shall  be  deemed  fully 
resolved.  However,  nothing  herein  is 
intended  to  relieve  Defendants  from 
compliance  with  the  requirements  of  the 
Executive  Order,  or  its  regulations,  nor 
to  limit  OFCCP's  right  to  review 
Defendants'  compliance  with  such 
requirements,  subject  to  Defendants' 
rights  set  forth  in  paragraph  17b  of  this 
agreement. 

7.  Defendants  agree  that  there  will  be 
no  retaliation  of  any  kind  against  any 
beneficiary  of  this  Consent  Decree,  or 
against  any  person  who  has  provided 
information  or  assistance  in  connection 
with  this  Decree. 

Fart  B.  Jurisdiction  and  Procedural 
History 

8.  In  its  initial  compliance  review  of 
KAC,  OFCCP  identified  violations  of  the 
Executive  Order  11246  and  its 
regulation  by  KAC  at  its  Niagara  Falls 
office. 

9.  On  November  20, 1991,  OFCCP  and 
KAC  entered  into  a  conciliation 
agreement. 

10.  The  conciliation  agreement 
required  KAC  to  notify  outreach  groups 
of  available  employment  opportunities. 
KAC  failed  to  issue  such  notification. 

11.  In  addition,  the  conciliation 
agreement  obligated  KAC  to  submit  two 
annual  reports  to  OFCCP  so  that  OFCCP 
could  monitor  the  company's 
compliance  with  the  terms  of  the 
conciliation  agreement  in  its  Niagara 
Falls  office.  KAC  failed  to  timely  submit 
such  reports. 

Part  C.  Specific  Provisions 

1.  Debarment  Period 

12.  The  Office  of  Administrative  Law 
Judges  shall  retain  jurisdiction  in  this 
case  for  a  period  of  nine  (9)  months 


from  the  effective  date  of  this  Consent 
Decree. 

13.  a.  KAC  and  Kimmins  Industrial 
Service  Corporation  ( "KISC")  agree  not 
to  bid  for  or  enter  into  future 
Government  contracts  or  subcontracts 
for  a  period  of  180  days  from  the 
effective  date  of  this  Consent  Decree. 

b.  ThermoCor  Kimmins  ("TK")  agrees 
not  to  bid  on  federal  or  federally 
assisted  demolition  or  asbestos 
abatement  contracts  for  a  period  of  180 
days  from  the  effective  date  of  this 
Consent  Decree.  It  may,  however, 
continue  to  bid  on  federal  or  federally 
assisted  contracts  which  are  for 
remediation  of  hazardous  waste  or 
contamination. 

14.  Notice  of  the  debarment  shall  be 
printed  in  the  Federal  Register.  In 
addition,  OFCCP  shall  notify  the 
Comptroller  General  of  the  United 
States  General  Accounting  Office  and  all 
Federal  Contracting  Officers  that  KAC 
and  KISC  are  ineligible  for  the  award  of 
any  Government  contracts  or 
subcontracts.  TK  shall  be  ineligible  for 
bidding  on  the  type  of  contracts  noted 
above  in  paragraph  13b.  The  notice  in 
the  Federal  Register  shall  read,  with 
respect  to  TK,  "Limited  to  demolition 
and  asbestos  abatement;  hazardous 
waste  and  contamination  work 
permitted." 

15.  The  debarment  shall  be  lifted  at 
the  conclusion  of  the  180-day  period  if 
KAC,  KISC  and.TK  satisfy  the  Director 
of  OFCCP  that  they  are  in  compliance 
with  the  Executive  Order  11246  and  its 
implementing  regulations.  Such  consent 
to  lifting  the  debarment  shall  not  be 
unreasonably  withheld. 

16.  In  order  to  satisfy  the  Director  of 
OFCCP  that  they  are  in  compliance  with 
the  Executive  Order  and  its 
implementing  regulations,  KAC,  KISC 
and  TK  must  accomplish  each  of  the 
followiiig  regarding  the  Niagara  Falls, 
New  York,  office: 

a.  KAC,  KISC  and  TK  must  agree  to 
list  all  employment  opportunities 
within  the  eight  Western  New  York 
counties  with  the  New  York  State 
Employment  Service. 

b.  KAC,  KISC  and  TK  must  provide 
timely  notification  to  female 
recruitment  sources  when  they  have  an 
employment  opportunity.  KAC,  KISC 
and  TK  provided  OFCCP  with  a  list  of 
female  recruitment  sources  on 
December  12,  1994.  in  fulfillment  of 
their  obligations  under  the  conciliation 
agreement.  KAC,  KISC  and  TK  must 
contact  these  sources  when  an  opening 
is  available  in  the  eight  Western  New 
York  counties. 

c.  KAC  KISC  and  TK  agree  to  provide 
five  (5)  successive  reports  to  the  OFCCP 
Buffalo  Office.  6  Fountain  Plaza.  Suite 


300.  Buffalo.  New  York.  14202.  Each 
report  will  include  the  following: 

1.  List  for  the  laborer  craft  the  number 
of  openings  in  the  eight  Western  New 
York  counties  during  the  reporting 
period. 

2.  List  for  the  laborer  craft  the  total 
number  of  applications  and  the  number 
of  female  applications  received  in  each 
reporting  period  within  the  eighl 
Western  New  York  counties. 

3.  Verification  for  the  laborer  craft 
that  the  above  openings  were  referred  to 
the  New  York  State  Employment 
Service  and  the  female  recruitment 
sources  outlined  in  16  a.  and  b.  above 
in  each  reporting  period. 

4.  List  for  the  laborer  craft  the  total 
number  of  hires  and  the  number  of 
female  hires  in  each  reporting  period  in 
the  eight  Western  New  York  counties. 

5.  The  reports  will  be  due  on  the  dates 
specified  below  and  will  cover  the 
periods  specified.  Each  report  will  be 
due  on  the  dates  designated  for  the  five 
successive  reports. 


First  report 
Second  re- 
port   

Third  report 
Fourth  re- 
port   

Fifth  report 


Period  covered 


12/25.94-1/28/95 

1/29 '95-3/4,-95 
3/5/95--J'e,'95 

4/9/95-56/95 
5'7/95-6/3/95 


Date  due 

Z6/95 

3/1 3  "95 
4/17/95 

5/1 5«5 
6/12/95 


17.  In  order  to  satisfy  the  Director  of 
OFCCP  that  it  is  in  compliance  with  the 
Executive  Order  and  its  implementing 
regulations.  KESC  and  its  existing  or 
newly  created  subsidiaries  agree  to 
accomplish  each  of  the  following: 

a.  They  will  not  bid  on  a  federal  or 
federally  assisted  demolition  or  asbestos 
abatement  contract  for  the  period  of 
debarment.  However,  it  is  understcwid 
that  this  will  not  preclude  Kimmins 
Contracting  Corporation  from  bidding  or 
performing  federal  or  federally  assisted 
demolition  contracts  in  the  state  of 
Florida.  It  is  further  understood  that 
subsidiaries  of  KESC.  other  than  KAC 
and  KISC.  will  not  be  precluded  from 
bidding  on  federal  or  federally  assisted 
contracts  which  are  for  dismantling  for 
resale  or  rebuilding,  and  not  demolition 
or  asbestors  abatement. 

b.  Kimmins  International  Corporation 
agrees  to  withdraw  the  litigation 
pending  before  the  Untied  States 
District  Court  for  the  Eastern  District  of 
Virginia  in  Case  No.  94-CV-169.  The 
withdrawal  of  this  lawsuit  shall  not  be 
deemed  to  prejudice  the  rights  of 
Kimmins  International.  KAC.  KISC.  TK. 
KESC  or  any  of  its  subsidiaries  to 
initiate  future  litigation  alleging  similar 
claims  as  those  asserted  in  the  pending 
matter  should  OFCCP  initiate 


enforcement  proceedings  against  KESC 
or  any  of  its  existing  or  newly  created 
subsidiaries  after  the  effective  date  of 
this  Consent  Decree.  This  provision 
shall  not,  in  any  way,  preclude  the 
Secretan,  of  Labor  from  raising  any 
defenses  he  deems  appropriate  to  any 
newly  filed  litigation. 

c.  KESC  will  hire  an  EEO  Director  to 
assist  its  subsidiaries  in  compliance 
with  the  Executive  Order  and  its 
implementing  regulations.  OFCCP  will 
provide  technical  assistance  to  ensure 
compliance  within  the  180  debarment 
period  provided  herein. 

d.  KE.SC  and  its  current  and  newly 
created  subsidiaries  will  file  five  (5) 
successive  reports  with  OFCCP  listing 
all  federal  and  federally  assisted 
projects  on  which  it  bid  and  the  scope 
(jf  such  work.  The  reports  will  be  due 
as  follows: 


Period  covered 

Date  due 

First  report 

12/25'94-1/28«5 

2'6'S5 

Second  re- 

port   

1 '29/95-3/4  «95 

3  13/95 

Third  report 

3  5/95-^'a'95 

4/1 7.S5 

Fourth  re- 

port   

4-9  95-5  6'95 

5/1 5«6 

Fifth  report 

5'7/95-6/3/95 

6.12/95 

18.  Thu  Buffalo  Distriit  Offic:  shall 
review  eaih  of  the  rep()rts-and  shall 
detennini'  whetner  there  has  b«-en 

(  ompli.uii  e  with  the  terms  of  this 
Consent  DeLree  and  the  terms  i.f  the 
Executive  Order  and  its  imjjie;i;entiiig 
regulations,  f  JFCCP  sh.di  notify 
Defendants  in  writing,  vvitiiin  Wn  (in) 
days  uf  receipt  of  each  report,  if  there  is 
a  d«'fi(  ii-nc  y  Defendants  shall  bn  given 
fiftefm  (I.tJ  days  to  n'rtify  the 
ileficii'iii  y.  If  rectified  within  the  fifteen 
(15)  days,  such  deficiency  shall  not  be 
deemed  a  breach  uf  t}i:sagre«mieut.  .All 
mailing  .shall  be  dont-  by  cerlilied  mail/ 
ri'lurn  rer.eipt. 

19.  If  OFCCP  finds  that  there  has  been 
conipliaiice  with  the  terms  of  tlii.s 
Consent  l>!t.ree  and  with  the  terms  of 
the  L"\et  utive  Order  and  its 
impliMiH'nting  reguiaiifins.  the 
debarment  of  KAC.  KISC  and  TK  sh;ill 
bo  lifted  and  such  cumpaiiios  shall  bt^ 
free  tn  enter  into  future  Government 
ronlracis  and  subcontracts.  Ol  (,C.F  will 
notify  KAC.  KISC  and  TK  within  ten 
(10)  days  of  the  last  report  whether  ihey 
will  be  reinstated.  Notice  of  the 
reinstatement  shall  be  printed  i:i  ■Tie 
Federal  Rt^ister  and  sliall  be  madif  to 
the  Comptroller  General  of  the  Crnenil 
.'\f  counting  Office  and  all  Federn! 
Contrar  ting  Officers.  It  is  understood 
that  OF("(!P  may  ajnduct  an  onsile 

r('\  iew  at  the  Niagara  Falls,  New  York, 
office  or  projects  in  the  eight  VVe>tern 
New  York  cxjunties  to  ensure 
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JMI 


complianc  3 
and  the 

no  circumstances 
the  determ  ination 
debarment  beyond 
noijd 


OFCCP 
DK;ree  i 


pi 


this  I 


period 

20.  If 
been  com 
Consent 
Executive 
regulationi ; 
KISC.  TK 
(after  the 
noted  in 
debarmeni 
remain  in 
submission 
monthly  n  ports 
complianc  3 
the  Execut  i 
implemen  ing 
TK  and/or 
the  Admiriistrat 
of  the  Dire  :tor 
companies 
which  the 
there  has 
terms  of 
Executive 
regulation ; 

21   ~ 
Consent 
regard  to 
office 
the 

60-4.  In  a 
good  faith 
there  were 
employee! 
New  York 
been  emp 
Niagara 
period  of 
1993.  KAC 
employee! 
would 
interim 
had  they 
order  to  bi  i 
KAC.  the 
complete 
required 
1910.134 


with  the  Consent  Decree 
ExJBCutive  Order.  However,  in 

shall  this  review  delay 
of  lifting  the 
the  ten  (10)  day 
in  this  paragraph. 
~  finds  that  there  has  not 
iance  with  the  terms  of  the 

or  with  the  terms  of  the 
3rder  and  its  implementing 

OFCCP  will  notify  KAC, 
ind  KESC  within  ten  (10)  days 
t'venty-five  (25)  day  period 
ragraph  18,  above)  that  the 
shall  not  be  lifted  and  shall 
tfTect  until  there  is 
of  three  (3)  consecutive 
which  demonstrate 
with  the  Consent  Decree, 
ve  Order  and  its 

_  regulations.  KAC,  KISC, 
KESC  may  file  a  motion  with 
ive  Law  Judge  for  review 
s  decision,  and  such 
may  request  a  hearing  at 
sole  issue  will  be  whether 
teen  compliance  with  the 
Consent  Decree  and  the 
Drder  and  its  implementing 


Com  jliance. 


D  ;cree, 
tie 

ka: 

I  provis  ons 


Fell 


have 


0 


70% 


22.  Juri 
authority 
or  decree! 
impl 
Consent 
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as  used  in  this 
shall  mean  that,  with 
Niagara  Falls.  New  York. 
KISC  an  TK  have  satisfied 
of  Regulation  41  C.F.R. 
dition,  KAC  will  make  a 
effort  to  determine  whether 
available  qualified  female 
within  the  eight  Western 
counties  who  would  have 
yed  as  laborers  at  the 
s  location  of  KAC  during  the 
(t)ctober  1.  1991  to  October  1, 
agrees  to  make  such 
whole  for  lost  wages  they 
received  from  KAC.  less 
during  such  period 
employed  by  KAC.  In 
deemed  qualified  to  work  for 
I  imployee  must  successfully 
he  medical  examination 
L  nder  OSHA  1926.58  and 
successfully  pass  the 
Irug  test,  and  shows  that  they 

and  successfully  passed 
the  Asbestos  Hazard 
Removal  Act  with  a  grade  of 
and  had  received  a  stale 
1  cense  prior  to  or  during  the 
October  1,  1991,  to  October  1 . 


ea  "nmgs, 
teen ' 


(  ed . 


company 
had  atten 
Part  763 
Emergency 
at  least 
a.sbestos 
period  of 
1993. 

Part  D.  In  plementation  and 
Enforcem  mt  of  the  Decree 


sdi 


iction,  including  the 
10  issue  any  additional  orders 
necessary  to  effectuate  the 
emeiltation  of  the  provisions  of  this 
[  ecree,  is  retained  bv  the  Office 


of  Administrative  Law  Judges  for  a 
period  of  nine  (9)  months  from  the  date 
this  Consent  Decree  becomes  final,  or 
until  debarment  is  lifted,  whichever  is 
earlier.  If  any  motion  is  pending  before 
the  Office  of  Administrative  Law  Judges 
nine  (9)  months  from  the  date  this 
Consent  Decree  becomes  final, 
jurisdiction  shall  continue  beyond  nine 
(9)  months  and  imtil  such  time  as  the 
pending  motion  is  finally  resolved. 

23.  Enforcement  proceedings  for 
violation  of  this  Consent  Decree  may  be 
initiated  at  any  time  after  the  25-day 
period  referred  to  in  Paragraph  18  has 
elapsed  upon  filing  with  the  Court  a 
motion  for  an  order  of  enforcement  and/ 
or  sanctions.  The  hearing  on  the  motion 
shall  relate  solely  to  the  issues  of  the 
factual  and  legal  claims  made  in  the 
motion. 

24.  Liability  for  violation  of  this 
Consent  Decree  shall  subject  KAC,  KISC 
and  TK  to  possible  sanctions  set  forth  in 
the  Executive  Order  and  its 
implementing  regulations. 

25.  If  an  application  or  motion  for  an 
order  of  enforcement  or'clarification 
indicates  by  signature  of  counsel  that 
the  application  or  motion  is  unopposed 
by  the  Plaintiff  or  KAC,  KISC,  TK  and/ 
or  KESC  as  appropriate,  the  application 
or  motion  may  be  presented  to  the  Court 
without  hearing,  and  the  proposed 
Order  may  be  implemented 
immediately.  If  an  application  or  motion 
is  opposed  by  any  party,  the  party  in 
opposition  shall  file  a  written  response 
within  twenty  (20)  days  of  service.  The 
Office  of  Administrative  Law  Judges 
may.  if  it  deems  it  appropriate,  schedule 
an  oral  hearing  on  the  application  or 
motion. 

26.  This  Consent  Decree  sets  forth  the 
complete  agreement  reached  by  the 
parties,  including  the  agreement  that 
there  shall  be  no  cancellation  of  any 
federal  or  federally  assisted  contracts  or 
debarment  of  any  officers  of  the  KAC. 
KISC,  TK  and  KESC  or  its  subsidiaries. 

27.  The  Agreement,  herein  set  forth,  is 
hereby  approved  and  shall  constitute 
the  final  Administrative  Order  in  this 
case. 

It  is  so  ordered,  this  21st  day  of  December, 
1994. 

George  P.  Morin. 

Administrative  Law  Judge.  U.S.  Department 
of  Labor 

So  agreed. 
.  On  behalf  of  Kimmins  Environmental 
Services  Corporation. 

Dated:  December  13. 1994. 
Edward  A.  Mackowiak, 
Vice  Pn'sident. 

On  behalf  of  the  Office  of  Federal  Contract 
CJimpliante  Programs. 


Dated:  December  20, 1994. 
Thomas  S.  Williamson. 
Solicitor  of  Labor. 
James  D.  Henry, 
Associate  Solicitor 
Debra  A.  Millenson. 
Senior  Trial  Attorney 
Gretchen  M.  Lucken, 
Attorney.  U.S.  Department  of  Labor.  Room 
N-2464.  200  Constitution  Ave..  N.W.. 
Washington.  D.C.  20210.  (202)  219-5854. 

It  is  understood  that  each  of  the 
subsidiaries  of  KESC  will  sign  this  consent 
decree  in  its  own  name  and  such  signature 
page  shall  be  added  to  the  consent  decree. 

On  behalf  of  Kimmins  Abatement 
Corporation. 

Dated:  December  14.  1994. 
Daniel  Hoffner, 
Assistant  Secretary 

On  behalf  of  Kimmins  Industrial  Services 
Corporation. 

Dated:  December  14,  1994. 
Norman  S.  Dominiak, 
Treasurer 

On  behalf  of  Thermocor  Kimmins.  Inc. 

Dated:  December  14. 1994. 
Thomas  C.  Andrews. 
President. 

On  behalf  of  Kimmins  International. 

Dated:  December  13. 1994. 
Joseph  M.  Williams. 
Secretary. 

On  behalf  of  Kimmins  Contracting 
Corporation. 

Dated:  December  13. 1994. 
John  V  Simon.  Jr., 
President. 

On  behalf  of  Transcor  Waste  Ser\ices.  Inc. 

Dated:  December  13,  1994. 
Francis  M.  Williams. 
President. 

On  behalf  of  Kimmins  Recycling  Corp. 
Charles  A.  Baker,  jr. 

Attachment  A — Conciliation  Agreement 
Between  U.S.  Department  of  Labor,  Office  of 
Federal  Contract  Compliance  Programs  and 
Kimmins  Abatement  Co.,  256  3rd  Street, 
Niagara  Falls,  New  York  14303 

Fart  I:  General  Provisions 

1.  This  Agreement  is  between  the 
Office  of  Federal  Contract  Compliance 
Programs  (hereinafter  OFCCP)  and 
Kimmins  Abatement  Co.  256  3rd  Street, 
Niagara  Falls,  New  York  14303, 
(hereinafter  Kimmins). 

2.  The  violations  identified  in  this 
Agreement  were  found  during  a 
compliance  review  of  Kimmins  which 
began  on  October  22.  1991  and  they 
were  specified  in  a  Notice  of  Violation 
issued  October  31.  1991.  OFCCP  alleges 
that  Kimmins  violated  Executive  Order 
11246.  as  amended,  and  implementing 
regulations  at  41  CFR  Chapter  60  due  to 


the  specific  violations  cited  in  Part  II 
below. 

3.  Subject  to  the  performance  by 
Kimmins  of  all  promises  and 
representations  contained  herein  and  all 
named  violations  in  regard  to  the 
compliance  of  Kimmins  with  all  OFCCP 
programs  will  be  deemed  resolved. 
However,  Kimmins  is  advised  that  the 
commitments  contained  in  this 
Agreement  do  not  preclude  future 
determinations  of  noncompliance  based 
on  a  finding  that  the  commitments  are 
not  sufficient  to  achieve  compliance. 

4.  Kimmins  agrees  that  OFCCP  may 
THview  compliance  with  this  Agreement. 
As  part  of  such  review,  OFCCP  may 
require  written  reports,  inspect  the 
premises,  interview  witnesses,  and 
examine  and  copy  documents,  as  may 
he  relevant  to  the  matter  under 
investigation  and  pertinent  to  Kimmins' 
compliance.  Kimmins  shall  pennit 
access  to  its  premises  during  normal 
business  hours  for  these  purposes. 

5.  Nothing  herein  is  ini^nded  to 
relieve  Kimmins  from  the  obligation  to 
comply  with  the  requirements  of 
Executive  Order  11246.  as  amended, 
and/or  Section  503  of  the  Rehabilitation 
Act  of  1973,  as  amended,  and/or  the 
Vietnam  Era  Veterans'  Readjustment 
.Assistance  Act  of  1974.  as  amended  (^8 


ll.S.C.  2012)  and  implementing 
regulations,  or  any  other  equal 
employment  statute  or  executive  order 
or  its  implementing  regulations. 

6.  Kimmins  agrees  that  there  will  be 
no  retaliation  of  any  kind  against  any 
beneficiary  of  this  Agreement  or  against 
any  person  who  has  provided 
information  or  assistance,  or  who  files  a 
complaint,  or  who  participates  in  any 
manner  in  any  proceedings  under 
Executive  Order  11246.  as  amended. 
Section  503  of  the  Rehabilitation  Act  of 
1973,  as  amended,  and/or  the  Vietnam 
Era  Veterans'  Readjustment  Assistance 
Act  of  1974,  as  amended  (38  U.S.C. 
2012). 

7.  This  Agreement  will  be  dwemed  to 
have  been  accepted  by  the  Government 
on  the  date  of  signature  by  the  District 
Director  for  OFCCP,  unless  the  Regionai 
Director,  OFCCP  indicates  otherwise 
within  45  days  of  the  District  Director's 
signature  of  this  Agreement. 

8.  If,  at  any  time  in  the  future,  OFC;CP 
believes  that  Kimmins  has  violated  any 
portion  of  this  .Agreement  during  the 
torm  of  this  Agreement,  Kimmins  will 
be  promptly  notified  of  that  fact  in 
writing.  This  notification  will  include  a 
statement  of  the  facts  and  circumstances 
relied  upon  in  forming  that  belief.  In 
addition,  the  notification  will  provide 


Kimmins  with  15  davs  from  n-i  ••jpt  (A 
the  notifi<.ation  to  respond  in  wiiting, 
except  where  OFCCP  alleges  that  surh 
delay  would  result  in  irreparablr  injury 

Enforrument  prof  cedings  for  vitilation 
of  this  .\i;reem<;nt  nidv  be  iniliali-d  at 
;)ny  time  after  the  1')  days  period  has 
elapsed  (or  sooner,  if  irropardblt-  injury 
is  alleged),  withnnt  issuing  a  Show 
C.TUse  Notice. 

Wh^re  OFCCP  believes  that  Kimmins 
lias  violated  this  Cnnr  illation 
.Agreement,  evidence  regarding  the 
entire  S(  ope  of  Kimn.ins"  alleged 
noncompliance  whi(  h  gave  rise  to  the 
Notice  ot  Violations  from  whi(  h  this 
Conciliation  Agreement  resulted,  in 
addition  tn  evidence  regarding  t!ie 
Kimmins'  alleged  violation  of  the 
Conciliation  Agreement,  may  \v 
introduced  at  enforr  ement  pro(  ep«i;ng*: 

Liability  for  violation  of  this 
.Xgrepmenf  may  snti;ect  Kimmirs  to 
sanctions  set  forth  in  Section  200  of  the 
ExeciJti\e  Order,  and/or  other 
.ipproi^iate  relief. 

Part  II:  Specific  Provisions 

1.  \'irilr,tinn:  Kimmins  faileu  1.1 
demonslrnte  good  faiih  efforts  tuw.irds 
increasi'd  female  eniphjvmenf.  as 
required  by  41  CFR  hO-4  3(a).  7  Ii.  c,  and 
1.  in  the  iollowing  crah(b): 


Craft 


Lat>orer 


Goai  (%) 


Utilization  (So) 


Mmonty    i    Female        Minority 


7.7 


6.9  > 


12.0 


female 


0.0 


Reuifidy:  KJmmins  accompliahed  the 
following: 

a.  On  October  22,  1991.  Kimmins 
established  and  shall  maintain  a  current 
list  of  minority  and  female  recruitment 
sources,  provide  written  notification  to 
minority  and  female  recruitment 
sources  and  to  community  organizations 
when  it  or  its  unions  have  employment 
opportunities  available,  and  maintain  a 
record  of  the  organizations'  responses, 
as  required  by  41  CFR  60-4.3(a)  7b. 

b.  On  October  22.  1991.  Kimmins 
developed  and  shall  continuously 
maintain,  a  current  file  of  names, 
addresses,  and  telephone  numbers  ol 
each  mi.nurity  and  female  off-the-street 
applicant,  and  minority  or  female 
referral  from  a  union,  recruitment 
source  or  community  organization,  and 
what  action  taken  with  respect  to  each 
individual.  If  such  individual  was  sent 
to  a  union  hiring  hall  for  referral  and 
was  not  referred  back  to  the  Contractor, 
by  the  union  or.  if  referred,  not 
employed  by  the  Contractor,  this  shall 
be  documented  in  the  file  with  the 
reason  therefore,  along  with  whatever 


additional  actions  the  Contractor  may 
have  taken,  as  required  bv  41  CFR  60- 

4.3(a)  7c. 

c.  On  October  22.  1991.  Kimmins 
agreed  to  direct  its  recruitment  efforts, 
both  oral  and  written,  to  minority, 
female  and  community  organizations,  to 
schools  with  minority  and  female 
students  and  to  minority  and  female 
recruitment  and  training  organizations 
serving  Kimmins  recniitment  area  and 
emplovment  needs,  as  required  by  41 
CFR  60-4.3(3)  7). 

2.  Violation:  Kimmins  failed  to 
maintain  and  submit  the  Monthlv 
Employment  Utilization  Reports  ((.C- 
257)  to  OFCCP  and  to  record  its 
employment  utilization  completely, 
accuratelv,  and  in  a  timelv  manner,  as 
required  by  41  CFR  60-1.40)15. 

Remedy:  On  October  22.  1991. 
Kimmins  began  and  will  continue  to 
maintain  and  submit  Monthly 
Emplovment  Utilization  Reports  (CC- 
257)  to  OFCCP  by  the  5th  of  each  month 
for  the  preceding  month,  and  record  its 
employment  utilization  completely. 


;i(  curatijy  and  in  a  timelv  man.'ier.  a.s 
required  by  41  ChR  (>0-1.4{b)5. 

Kimmins  agrees  to  ensure  that 
violatioiis  ]  and  2  listed  above  w.ll  ii>,t 
re(  iir 

Part  HI:  Reporting 

KiniMiins  agrees  In  furnish  (3iT.f  :p. 
r.S.  Di  p.iitmcnt  of  l.nbor.  220  EVrlawaie 
.Avenue.  609  Jackson  Building.  Buffalo. 
.New  York  14202  with  the  following 
reports; 

1.  Copies  of  letters  sent  to  minority 
ilnd  feni.ile  recruitment  sources  when  it 
or  its  Tuiions  have  oppt/rtunitics 
available  .ind  copies  of  the  organi/.atioiis 
responses. 

2.  A  copy  of  their  applicant  1  \q  for 
minorities  and  females. 

3.  Copies  of  letters  sent  to  min'-nty/ 
female  recruitment  sources  and 
community  organizations  providirt; 
notice  oi  apprentice  and  trainir.:; 
program  opportunities. 

4.  Any  other  relevant  documentjifion 
the  contractor  has  to  substantiate  that 
each  enu!!;erated  itcMii  in  this  agreement 
is  being,  and  continues  to  be  fulfillixl 
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The  docuiientation  will  be  submitted 
annually  as  follows: 


Covere< 


Oct.  1.  1991 

1992. 
Oct.  1.  1992- 

1993. 


All  suppoft 
records  pert 
resolved  by 
and  submi 
retained  un 
Conciliatior 
with  regula 
60-3.15)  w 

This 


documentation  and 
nent  to  the  violations 
iie  Conciliation  Agreement 

to  OFCCP  shall  be 
1  the  e.xpiration  of  the 
Agreement  or  consistent 
itory  requirements  (41  CFR 
"  ever  is  later. 
Condiliation  Agreement  shall 

force  and  effect  until  such 

is  notified  by  OFCCP 
all  of  the  terms  of  this 
for  two  (2)  years  following 
by  the  District  Director, 
domes  first. 


tt;d 


fill 


remain  m 

time  as  Kimtnins 

that  it  has 

Agreement 

its  executiofi 

whichever 


net 

(ir : 


Part  IV:  Sig  latures 


This  Cone 
hereby 
Office  of 
Programs 

Dated 
Michael  O' 
Regional  f 
256  3rd  Stree  , 

Dated: 
Mary  Ellen 
Asst.  District 

Dated 
Allan  Cecch 
Compliance 

Dated 
Garland 
District 


illation  .Agreement  is 
executed  by  and  between  the 
Fe  ieral  Contract  Compliance 
ai  d  Kimmins  Abatement  Co. 

November  19.  1991. 
Bi  len. 


Service 

Case  Nanie 
Corporatioi 


Case 

Title  of 

I  hereby 
1994  a  cop 
document 
parties: 
Laura  Ann  Ek-own 
Legal  Techn,  cian 

M  ail 


Certified 

Director,  Office 

Appeals 

Room  S-14309 

Avenue, 
Robert 


JMI 
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Report  due  date 


Nov.  1,  1992. 
Nov.  1,  1993. 


Mot  ager.  Kintmins  Abatement  Co.. 

.  Niagara  Falls.  S'Y  1  -4:103. 
Novfember  20. 1991. 
B;ntivogli, 
Director.  Buffalo  District  Office 
November  20. 1991. 
iii, 

I  Officer.  Buffalo  District  Office. 
No\  ember  20, 1991. 
Swe  mey. 
Diret  tor,  Buffalo  District  Office. 

Shi  et 


Kimmins  Abatement 
and  Kimmins 
Environmental  Services  Corp. 
Nur  iber:  94-OFC-20. 

Eocument:  Consent  Decree. 
I  lertify  that  on  December  21. 

of  the  above-entitled 
1  iras  mailed  to  the  following 


of  Administrative 
U.S.  Department  of  Labor, 

,  200  Constitution 
SJW.  Washington.  DC  20210 
Rei(  h.  Secretary  of  Labor.  U.S. 
Departm  ;nt  of  Labor.  Room  S-2018. 
200  Con!  titution  Avenue.  N\V. 
Washington.  DC  20210 
Gretchen  N  I.  Luken.  Esq..  U.S. 
Departm  3nt  of  Labor.  Office  of  the 


Solicitor.  200  Constitution  Ave..  NW. 

Room  .\-2464,  Washington,  DC  20210 
Robert  A.  Doren,  Esq.,  Flaherty  Cohen 

Grande  Randazzo  Doren  P.C..  Suite 

210,  Firstmark  Building.  135 

Delaware  Avenue.  Buffalo.  NY  14202 
losephine  A.  Greco.  Esq.,  Offermann. 

Cassano.  Pigott  &  Greco,  1776  Statler 

Towers,  Buffalo,  NY  14202-3090 

Ht'gnlar  Mail 

Office  of  Federal  Contract  Compliance 
Programs,  U.S.  Department  of  Labor, 
Room  C-3325,  FPB.  200  Constitution 
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Office  of  Federal  Contract  Compliance 
Programs 

Kimmins  Industrial  Service 
Corporation,  Det)arment 

AGENCY:  Office  of  Federal  Contract 
Compliance  Programs.  Labor. 
ACTION:  Notice  of  Debarment,  Kimmins 
Industrial  Service  Corporation. 

SUMMARY:  This  notice  advises  of  the 
debarment  of  Kimmins  Industrial 


Service  Corporation  (hereinafter 
"KISC"),  as  an  eligible  bidder  on 
Government  contracts  and  subcontracts 
and  federally-assisted  construction 
contracts  and  subcontracts.  The 
debarment  is  effective  immediately 
FOR  FURTHER  INFORMATION  CONTACT: 
Annie  Blackwell.  Director  Program 
Policv,  Office  of  Federal  Contract 
Compliance  Programs,  U.S.  Department 
of  Labor,  200  Constitution  Ave..  N.W. 
Room  C-3325.  Washington.  D.C.  20210 
((202)  219-9430). 
SUPPLEMENTARY  INFORMATION:  On 
December  21.  1994.  pursuant  to  41  CFR 
60-30.31.  et  spq.,  the  Administrative 
Law  Judge  approved  a  consent  decree 
which  provides:  (1)  KISC  is  ineligible 
for  the  award  of  any  Government 
contracts  or  subcontracts  for  at  least  180 
days,  and  thereafter  until  KISC  satisfies 
the  Deputy  Assistant  Secretary  for 
Federal  Contract  compliance  Programs 
that  KISC  is  in  compliance  with 
Executive  Order  11246.  as  amended.  A 
copy  of  the  Consent  Decree  is  attached. 
Signed  Januan.-  5, 1995,  Washington.  DC. 
Shirley ).  Wilcher, 

Deputy  Assistant  Secretary- For  Federal 
Contract  Compliance  Programs. 

United  States  Department  of  Labor. 
Oflfice  of  Federal  Contract  Compliance 
Programs,  Plaintiff.  Kimmins 
Abatement  Corporation  and  Kimmins 
Environmental  Service  Corporation. 
Defendants;  Consent  Decree 

|C;ase  No.  94-OFC-20i 

This  Consent  Decree  is  entered  into 
between  the  Plaintiff.  United  States 
Department  of  Labor.  Office  of  Federal 
Contract  Compliance  Programs 
(hereinafter  "OFCCP").  and  Defendants 
Kimmins  Abatement  Corporation 
("KAC")  and  Kimmins  Environmental 
Services  Corporation  ("KESC").  in 
resolution  of  the  Administrative 
Complaint  filed  by  OFCCP  pursuant  to 
Executive  Order  11246  (30  Fed.  Reg. 
12319).  as  amended  by  Executive  Order 
11375  (32  Fed.  Reg.  14303)  and 
Executive  Order  12086  (43  Fed.  R,>g. 
46501)  ("Executive  Order").  The 
Administrative  Complaint  alleged  that 
Defendant  violated  the  terms  of  a 
conciliation  agreement  which  was 
executed  by  Defendant  KAC  and  OFCCP 
and  which  became  effective  on 
November  20,  1991. 

Part  A.  General  Provisions 

1.  The  record  on  the  basis  of  which 
this  consent  Decree  is  entered  shall 
consist  of  the  complaint  and  the 
Consent  Decree  and  the  attachments 
thereto. 

2.  Attachment  A  of  the  Consent 
Decree  consists  of  the  conciliation 


agreement  between  OFCCP  and  KAC 
which  became  effective  on  November 
20, 1991. 

3.  This  Consent  Decree  shall  not 
become  final  until  it  has  been  signed  by 
the  Administrative  Law  Judge,  and  the 
effective  date  of  the  Decree  shall  be  the 
date  it  is  signed  by  the  Administrative 
Law  Judge. 

4.  This  Consent  Decree  shall  be 
binding  upon  KAC  and  KESC  and  shall 
have  the  same  force  and  effect  as  tn 
order  made  after  a  full  hearing. 

5.  All  further  procedural  steps  to 
contest  the  binding  effect  of  the  Consent 
Decree,  and  any  right  to  challenge  or 
contest  the  obfigations  entered  into  in 
accordance  with  the  agreement 
contained  in  this  Decree,  are  waived  by 
the  parties. 

6.  Subject  to  the  performance  of  all 
duties  and  obligations  contained  in  this 
Consent  Decree,  all  alleged  violations 
identified  in  the  Administrative 
Complaint  shall  be  deemed  fully 
resolved.  However,  nothing  herein  is 
intended  to  relieve  Defendants  from 
compliance  with  the  requirements  of  the 
Executive  Order,  or  its  regulations,  nor 
to  limit  OFCCP's  right  to  review 
Defendants'  compliance  with  such 
requirements,  subject  to  Defendants' 
rights  set  forth  in  paragraph  17b  of  this 
agreement. 

7.  Defendants  agree  that  there  will  be 
no  retaliation  of  any  kind  against  any 
beneficiary  of  this  Consent  Decree,  or 
against  any  person  who  has  provided 
information  or  assistance  in  connection 
with  this  Decree. 

Part  B.  Jurisdiction  and  Procedural 
History 

8.  In  its  initial  compliance  review  of 
KAC.  OFCCP  identified  violations  of  the 
Executive  Order  11246  and  its 
regulation  by  KAC  at  its  Niagara  Falls 
office. 

9.  On  November  20. 1991.  OFCCP  and 
KAC  entered  into  a  conciliation 
agreement. 

10.  The  conciliation  agreement 
required  KAC  to  notify  outreach  groups 
of  available  employment  opportunities. 
KAC  failed  to  issue  such  notification. 

11.  In  addition,  the  conciliation 
agreement  obligated  KAC  to  submit  two 
annual  reports  to  OFCCP  so  that  OFCCP 
could  monitor  the  company's 
compliance  with  the  terms  of  the 
conciUation  agreement  in  its  Niagara 
Falls  office.  KAC  failed  to  timely  submit 
such  reports. 

Part  C.  Specific  Provisions 

1.  Debarment  Period 

12.  The  Office  of  Administrative  Law 
Judges  shall  retain  jurisdiction  in  this 


case  for  a  period  of  nine  (9)  months 
from  the  effective  date  of  this  Consent 
Decree. 

13,  a.  KAC  and  Kimmins  Industrial 
Service  Corporation  ("KISC")  agree  not 
to  bid  for  or  enter  into  future 
Government  contracts  or  subcontracts 
for  a  period  of  180  days  from  the 
effective  date  of  this  Consent  Decree. 

b.  ThermoCor  Kinmiins  ( "TK")  agrees 
not  to  bid  on  federal  or  federally 
assisted  demolition  or  asbestos 
abatement  contracts  for  a  period  of  180 
days  from  the  effective  date  of  this 
Consent  Decree.  It  may,  however, 
continue  to  bid  on  federal  or  federally 
assisted  contracts  wliich  are  for 
remediation  of  hazardous  waste  or 
contamination. 

14.  Notice  of  the  debarment  shall  be 
printed  in  the  Federal  Register  In 
addition.  OFCCP  shall  notif\  the 
Comptroller  General  of  the  United 
States  General  Accounting  Office  and  all 
Federal  Contracting  Officers  that  KAC 
and  KISC  are  ineligible  for  the  award  of 
any  Government  contracts  or 
subcontracts.  TK  shall  be  ineligible  for 
bidding  on  the  type  of  contracts  noted 
above  in  paragraph  13b.  The  notice  in 
the  Federal  Register  shall  read,  with 
respect  to  TK.  "Limited  to  demolition 
and  asbestos  abatement:  hazardous 
waste  and  contamination  work 
permitted." 

15,  The  debarment  shall  be  lifted  at 
the  conclusion  of  the  180-dav  period  if 
KAC,  KISC  and  TK  satisfy  the  Director 
of  OFCCP  that  they  are  in  compliance 
with  the  Executive  Order  1 1246  and  its 
implementing  regulations.  Such  consent 
to  lifting  the  debarment  shall  not  be 
unreasonably  withheld. 

16.  In  order  to  satisfy  the  Director  of 
OFCCP  that  they  are  in  compliance  with 
the  Executive  Order  and  its 
implementing  regulations,  K.^C.  KISC 
and  TK  must  accomplish  each  of  the 
following  regarding  the  Niagara  Falls. 
New  York,  office: 

a.  KAC,  KISC  and  TK  must  agree  to 
list  all  employment  opportunities 
within  the  eight  Western  New  York 
counties  with  the  New  York  State 
Employment  Service. 

b.  KAC.  KISC  and  TK  must  provide 
timely  notification  to  female 
recruitment  sources  when  they  have  an 
employment  opportunity.  KAC,  KISC 
and  TK  provided  OFCCP  with  a  list  of 
female  recruitment  sources  on 
December  12.  1994.  in  fulfilhnent  of 
their  obligations  under  the  co.nciliation 
agreement.  KAC.  KISC  and  TK  must 
contact  these  sources  when  an  opening 
is  available  in  the  eight  Western  New- 
York  counties. 

c.  KAC,  KISC  and  TK  agree  to  provide 
five  (5)  successive  reports  to  the  OFCCP 


Buffalo  Office,  5  Foundation  Plaza. 
Suite  300.  Buffalo,  New  York,  14202. 
Each  report  will  include  the  following; 

1.  List  for  the  laborer  craft  the  number 
of  openings  in  the  eight  Western  New 
York  counties  during  the  reporting 
period. 

2.  List  of  the  laborer  craft  the  total 
number  of  apphcations  and  the  number 
of  female  applications  received  in  each 
reporting  period  within  the  eight 
Western  New  York  counties. 

3.  Verification  for  the  laborer  craft 
that  the  above  openings  were  referred  to 
the  New  York  State  Employment 
Senice  and  the  female  recruitment 
sources  outlined  in  16  a.  and  b.  above 
in  each  reporting  period. 

4.  List  for  the  laborer  craft  the  total 
number  of  hires  and  the  number  of 
female  hires  in  each  reporting  period  in 
the  eight  Western  New  York  counties. 

5.  The  reports  will  be  due  on  the  date 
specified  below  and  will  cover  the 
periods  specified.  Each  report  will  be 
due  on  the  dates  designated  for  the  five 
successive  reports. 


Period  covered 

Do'e  doe 

First  repcn 

12/25/94-1/28/95 

2-6'95 

Second  re- 

port   

1/29/95-3/4/95 

3  13/95 

Third  report 

3/5/95-l/8«5 

•i'i7/95 

Fourth  re- 

port   

4/9/95-5/6/95 

5,15.'95 

Fifth  report 

5/7/95-6/3/95 

6.12/95 

17.  In  ordor  to  satisfy  the  Director  of 
(JPCCP  that  it  is  in  compliance  with  the 
Executive  Order  and  its  implementing 
regulations.  KESC  and  its  existing  or 
newly  created  subsidiaries  agree  to 
accomplish  each  of  the  following: 

a.  They  will  not  bid  on  a  federal  or 
federally  assisted  demolition  or  asbestos 
abatement  contract  for  the  period  of 
debarment.  However,  it  is  understood 
that  this  will  not  preclude  Kimmins 
Contracting  Corporation  from  bidding  or 
performing  federal  or  federally  assisted 
demolition  contracts  in  the  state  of 
Florida.  It  is  further  understood  that 
subsidiaries  of  KESC,  other  than  KAC 
and  KISC,  will  not  be  precluded  from 
bidding  on  federal  or  federally  assisted 
contracts  which  are  for  dismantling  for 
resale  or  rebuilding,  and  not  demolition 
or  asbestos  abatement. 

b.  Kimmins  International  Corpor  ition 
agrees  to  withdraw  the  litigation 
pending  before  the  United  States 
District  Court  for  the  Eastern  Dist.'-ict  of 
Virginia  in  Case  No.  94-CV-169.  The 
withdrawal  of  this  lawsuit  shall  not  be 
deemed  to  prejudice  the  rights  of 
Kimmins  International,  KAC,  KISC,  TK. 
KESC  or  any  of  its  subsidiaries  to 
initiate  future  litigation  alleging  similar 
claims  as  those  asserted  in  the  pending 
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matter  should  OFCCP  initiate 
enforcemeni  proceedings  against  KESC 
or  any  of  its  existing  or  newly  created 
subsidiai-ies  after  the  effective  date  of 
this  Consent  Decree.  This  provision 
shall  not.  iniany  way.  preclude  the 
Secretaiy  of  Labor  from  raising  any 
defense  he  c  eems  appropriate  to  any 
newly  filed  itigation. 

c  KESC  V  ill  hire  an  EEO  Director  to 
assist  its  sul  sidiaries  in  compUance 
with  the  Ex(  cutive  Order  and  its 
implenienti  ig  regulations.  OFCCP  will 
provide  teciinicai  assistance  to  ensure 
compliance  within  the  180  debarment 
period  prov  ded  herein 

d.  KESC  a  Bd  its  current  and  newly 
created  subi  idiaries  will  file  five  (5) 
successive  i  sports  with  OFCCP  listing 
all  federal  a  id  federally  assisted 
projects  on  vhich  it  bid  and  the  scope 
of  such  wor  L  The  reports  will  be  due 
as  follows: 


Period  cxwered 

Date  due 

First  report 

1 2/25/94- V28/95 

2/6/95 

Second  re- 
port   

Third  report 

V29 '95-3/4/95 
3/5/95-4'8'95 

3/13/95 
4/17/95 

Fourth  re- 
port   

Fifth  report 

4/9/95-5 '6/95 
5/7/95-6'3/95 

5/1 5«5 
6/12/95 

18.  The  B  iifffilo  District  Office  shall 


review  each 


oi  the  reports  and  shall 


determirp  %  rhether  there  has  been 
compliance  with, the  terms  of  this 
Consent  De  ~see  and  the  *enns  of  the 
Executive  C  rder  and  its  implementing 
regulations.  OFCCP  shall  notify 
Defendants  in  writing,  within  ten  (IG) 
days  of  Tea  ipt  of  each  report,  if  there  is 
a  deficienc  .  Defendants  shall  be  given 
fifteen  (15)  lays  to  rectify  the 
deficiency,  [f  rectified  within  the  fifteen 
(15)  days,  s  ich  deficiency  shall  not  be 
deemed  a  b  reach  of  this  agreement.  All 
mailing  shi  11  be  done  by  certified  mail/ 
return  recei  pt. 

19.  If  OP  XP  finds  that  there  has  been 
compUana  with  the  terms  of  this 
Consent  De  3-ee  and  with  the  terms  of 
the  Executi  ve  Order  and  its 
implement:  ng  regulations,  the 
debarment  ai  KAC,  KISC  and  TK  shall 
be  lifted  an  i  such  ccmpaiiies  shall  be 
free  to  ente  ■  into  future  Govenmtient 
contracts  ai  id  subcontracts.  OFCCP  will 
notify  KAC  ,  KISC  and  TK  within  ten 
(10)  days  o  the  last  report  whether  they 
will  be  reir  stated.  Notice  of  the 
reinstatem(  nt  shall  be  printed  in  the 
Federal  Re  jister  and  shall  be  made  to 
the  Compt]  oiler  General  of  the  General 
Accoimtioj ,  Office  and  all  Federal 
ContracUn  ;  Officers.  It  is  understood 
that  OF'CC  •  may  conduct  an  onsite 
review  at  t  le  Niagara  Falls.  New  York, 
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office  or  projects  in  the  eight  Western 
New  York  countries  to  ensure 
compliance  with  the  Consent  Decree 
and  the  Executive  Order.  However,  in 
no  circumstances  shaU  this  review  delay 
the  determination  of  lifting  the 
debarment  beyond  the  ten  (10)  day 
period  noted  in  this  paragraph. 

20.  If  OFCCP  finds  that  there  has  not 
been  compliance  with  the  terms  of  the 
Consent  Decree  or  with  the  terms  of  the 
Executive  Order  and  its  implementing 
regulations,  OFCCP  will  notify  K.\C, 
KISC,  TK  and  KESC  within  ten  (10)  days 
(after  the  twenty-five  (25)  day  period 
noted  in  paragraph  18,  above)  that  the 
debarment  shall  not  be  Ufted  and  shall 
remain  in  effect  until  there  is 
submission  of  three  (3)  consecutive 
monthly  reports  which  demonstrate 
compliance  with  the  Consent  Deci-ee. 
the  Executive  Order  and  its 
implementing  regulaiions.  YJ\C,  KISC. 
TK  and/or  KESC  may  file  a  motion  with 
the  Administrative  Law  Judge  for  re\iew 
of  the  Director's  decision,  and  such 
companies  may  request  a  hearing  at 
which  the  sole  issue  will  be  whether 
there  has  been  compUance  with  the 
terms  of  this  Consent  Decree  and  the 
Executive  Order  and  its  implementing 
regulations. 

21.  CompUance,  as  used  in  this 
Consent  Decree,  shall  mean  that,  with 
regard  to  the  Niagara  Falls,  New  York, 
office.  KAC,  KISC  and  TK  have  satisfied 
the  provisions  of  Regulation  4 1  CFR  60- 
4.  In  addition.  KAC  will  make  a  good 
faith  effort  to  determine  whether  there 
were  available  quaUfied  female 
employees  within  the  eight  Western 
New  York  countries  who  would  have 
been  employed  as  laborers  as  the 
Niagara  FaUs  location  of  IC\C  during  the 
period  of  October  1, 1991  to  October  1. 
1993.  KAC  agrees  to  make  such 
employees  whole  for  lost  wages  they 
would  have  received  from  KAC.  less 
interim  earnings,  during  such  period 
had  they  been  employed  by  KAC.  In 
order  to  be  deemed  quaUfied  to  work  for 
KAC,  the  employee  must  successfully 
complete  the  medical  examination 
required  under  OSHA  1926.58  and 
1910.134,  successfully  pass  the 
companv  drug  test,  and  shows  that  they 
had  attended  and  successfully  passed 
Part  763  of  the  "Asbestos  Hazard 
Emergency  Removal  Act  with  a  grade  of 
at  least  70%  and  had  received  a  state 
asbestos  license  prior  to  or  during  the 
period  to  October  1, 1991,  to  October  1. 
1993. 

Part  D.  Implementation  and 
Enforcement  of  the  Decree 

22.  Jurisdiction,  including  the 
authority  to  issue  any  additional  orders 
or  decrees  necessary  to  effectuate  the 


implementation  of  the  provisions  of  this 
Consent  Decree,  is  retained  by  the  Office 
of  Administrative  Law  Judges  for  a 
period  of  nine  (9)  months  from  the  date 
this  Consent  Decree  becomes  final,  or 
until  debarment  is  lifted,  whichever  is 
earlier.  If  any  motion  is  pending  before 
the  Office  of  Administrative  Law  Judges 
nine  (9)  months  from  the  date  this 
Consent  Decree  becomes  final, 
jurisdiction  shall  continue  beyond  nine 
(9)  months  and  until  such  time  as  the 
pending  motion  is  finally  resolved. 

23.  Enforcement  proceedings  for 
violation  of  this  Consent  Decree  may  be 
initiated  at  any  time  after  the  25-day 
period  referred  to  in  Paragraph  18  has 
elapsed  up<»  filing  with  the  Court  a 
motion  for  an  order  of  enforcement  and/ 
or  sanctions.  The  hearing  on  the  motion 
sb.all  relate  solely  to  the  issues  of  the 
factual  and  legal  claims  made  in  tht' 
motion. 

24.  Liability  for  violation  of  this 
Consent  Decree  shall  subject  KAC.  KISC 
and  TK  to  possible  sanctions  set  forth  in 
the  Executive  Order  and  its 
implementing  regulations. 

25.  If  an  application  or  motion  for  an 
order  of  enforcement  or  clarification 
indicates  by  signature  of  counsel  tliat 
the  application  or  motion  is  unopposed 
by  the  Plaintiff  or  K.\C,  KISC,  TK  and/ 
or  KESC  as  appropriate,  the  application 
or  motion  may  be  presented  to  the  Court 
without  hearing,  and  the  proposed 
Order  may  be  implemented 
immediately.  If  an  appUcation  orniotion 
is  opposed  by  any  party,  the  party  in 
opposition  shall  file  a  written  response 
within  twenty  (20)  days  of  ser\ice.  The 
Office  of  Adrninistrative  Law  Judges 

/may,  if  it  deems  it  appropriate,  schedule 
an  oral  hearing  on  the  application  or 
motion. 

26.  This  Consent  Decree  sets  forth  the 
complete  agreement  reached  by  the 
parties,  including  the  agreement  that 
there  shall  be  no  cancellation  of  any 
federal  or  federally  assisted  contracts  or 
debarment  of  any  officers  of  the  K.-\C, 
KISC,  TK  and  KESC  or  its  subsidiaries. 

27.  The  Agreement,  herein  set  forth,  is 
hereby  approved  and  shall  constitute    , 
the  final  Administrative  Order  in  this 
case. 

It  is  so  ordered,  this  21st  day  of  Decetntwr, 
1994. 

GefJi^e  P.  Morin, 

Adminislralivelaw  fudge.  I'.S.  Lk'pamnent 
of  Labor. 

So  agreed. 

On  behalf  of  Kimmins  Environmental 
Sorvici^  Corporation. 


Dated:  December  13.  1094. 
Edward  A.  Mackowiak, 
Vice  President. 

On  behalf  of  the  Office  of  Federal  Contract 
Compliance  Programs. 
Thomas  S.  Williamson. 
Solicitor  of  Labor. 
)ames  D.  Henn,'. 
Associate  Solicitor. 
Debra  A.  Millenson. 
Senior  Trial  Attorney. 

Dated:  December  20. 1994. 
Gretchen  M.  Lucken, 

Attorney.  U.S.  Department  of  Labor,  Boom 
N-2464.  200  Constitution  Ave..  N.W., 
Washington.  DC  20210.  (202)  219-5854. 

It  is  understood  that  each  of  the 
subsidiaries  of  KESC  will  sign  this  consent 
decree  in  its  own  name  and  such  signature 
page  shall  be  added  to  the  consent  decree. 

On  behalf  of  Kimmins  Abatement 
Corporation. 

Dated  December  14.  1994. 
Daniel  Hoffner, 
Assistant  Secretary. 

On  behalf  of  Kimmins  Industrial  Services 
Corporation. 

Dated:  December  14. 1994. 
Norman  S.  Dominiak, 
Treasurer. 

On  behalf  of  Thermocor  Kimmins.  Inc. 

Dated:  December  14,  1994. 
Thomas  C.  Andrews, 
President. 

On  behalf  of  Kimmins  International. 

Dated:  December  13, 1994. 
Joseph  M.  Williams. 
Secretary. 

On  behalf  of  Kimmins  Contracting 
Corporation. 

Dated:  December  13. 1994. 
John  V.  Simon,  Jr., 
President. 

On  behalf  of  Transcor  Waste  Services,  Inc. 

Dated:  December  13,  1994. 
Francis  M.  Williams, 
President. 

On  behalf  of  Kimmins  Recycling  Corp. 
Charles  A.  Baker,  Jr. 

Attachment  A — Conciliation  Agreement 
Between  U.S.  Department  of  Labor,  Office  of 
Federal  Contract  Compliance  Programs  and 
Kimmins  Abatement  Co.,  256  3rd  Street, 
Niagara  Falls,  New  York  14303 

Part  I:  General  Provisions 

1.  This  Agreement  is  between  the 
Office  of  Federal  Contract  Compliance 


Programs  (hereinafter  OFCCP)  and 
Kimmins  Abatement  Co.  255  3rd  Street, 
Niagara  Falls,  New  York  14303, 
(hereinafter  Kimmins). 

2.  The  violations  identified  in  this 
Agreement  were  found  during  a 
compliance  review  of  Kimmins  which 
began  on  October  22,  1991  and  they 
were  specified  in  a  N«tice  of  Violation 
issued  October  31,  1991.  OFCCP  alleges 
that  Kimmins  violated  Executive  Order 
11246,  as  amended,  and  implementing 
regulations  at  41  CFR  Chapter  60  due  to 
the  specific  violations  cited  in  Part  II 
below. 

3.  Subject  to  the  performance  by 
Kimmins  of  all  promises  and 
representations  contained  herein  and  all 
named  violations  in  regard  to  the 
compliance  of  Kimmins  with  all  OFCCP 
programs  will  be  deemed  resolved. 
However,  Kimmins  is  advised  that  the 
commitments  contained  in  this 
Agreement  do  not  preclude  future 
determinations  or  noncompliance  based 
on  a  finding  that  the  commitments  are 
not  sufficient  to  achieve  compliance. 

4.  Kimmins  agrees  that  OFCCP  may 
review  compliance  with  this  Agreement. 
As  part  of  such  review,  OFCCP  may 
require  written  reports,  inspect  the 
premises,  interview  witnesses,  and 
examine  and  copy  documents,  as  may 
be  relevant  to  the  matter  under 
investigation  and  pertinent  to  Kimmin"s 
compliance.  Kimmins  shall  permit 
access  to  its  premises  during  normal 
business  hours  for  these  purposes. 

5.  Nothing  herein  is  intended  to 
relieve  Kimmins  from  the  obligation  to 
comply  with  the  requirements  of 
Executive  Order  11246,  as  amended, 
and/or  Section  503  of  the  Rehabilitation 
Act  of  1973,  as  amended,  and/or  the 
Vietnam  Era  Veterans'  Readjustment 
Assistance  Act  of  1974,  as  amended  (38 
use  2012)  and  implementing 
regulations,  or  any  other  equal 
employment  statute  or  executive  order 
or  its  implementing  regulations. 

6.  Kimmins  agrees  that  there  will  be 
no  retaliation  of  any  kind  against  any 
beneficiary  of  this  Agreement  or  against 
any  person  who  has  provided 
information  or  assistance,  or  who  files  a 
complaint,  or  who  participates  in  any 
manner  in  any  proceedings  under 
Executive  Order  11246.  as  amended. 
Section  503  of  the  Rehabilitation  Act  of 
1973.  as  amended,  and/or  the  Vietnam 


Era  Veterans'  Readjustment  Assistance 
Act  of  1974,  as  amended  (38  USC  2012). 

7.  This  Agreement  will  be  deemed  to 
have  been  accepted  by  the  Government 
on  the  date  of  signature  by  the  District 
Director  for  OFCCP.  unless  the  Regional 
Director,  OFCP  indicates  otherwise 
within  45  days  of  the  District  Director's 
signature  of  this  Agreement. 

8.  If,  at  any  time  in  the  future,  OFCCP 
believes  that  Kimmins  has  violated  any 
portion  of  this  Agreement  during  the 
term  of  this  Agreement,  Kimmins  will 
be  promptly  notified  of  that  fact  in 
wTiting.  This  notification  will  include  a 
statement  of  the  facts  and  circumstances 
relied  upon  in  forming  that  belief.  In 
addition,  the  notification  will  provide 
Kimmins  with  15  days  from  receipt  of 
the  notification  to  respond  in  writing, 
except  where  OFCCP  alleges  that  such 
delay  would  result  in  irreparable  injur\'. 

Enforcement  proceedings  for  violation 
of  this  Agreement  may  be  initiated  at 
any  time  after  the  15  day  period  has 
elapsed  (or  sooner,  if  irreparable  injury 
is  alleged),  without  issuing  a  Show 
Cause  Notice. 

Where  OFCCP  believes  that  Kimmins 
have  violated  this  Conciliation 
Agreement,  evidence  regarding  the 
entire  scope  of  Kimmins  alleged 
noncompliance  which  gave  rise  to  the 
Notice  of  Violations  from  which  this 
Conciliation  Agreement  resulted,  in 
addition  to  evidence  regarding  the 
Kimmin's  alleged  violation  of  the 
Conciliation  Agreement,  may  be 
introduced  at  enforcement  proceedings. 

Liability  for  violation  of  this 
Agreement  may  subject  Kimmins  to 
sanctions  set  forth  in  Section  209  of  the 
Executive  Order,  and/or  other 
appropriate  relief. 

Part  II:  Specific  Provisions 

1.  Violation:  Kimmins  failed  to 
demonstrate  good  faith  efforts  towards 
increased  female  employment,  as 
required  by  41  CFR  60-4.3(a).  7  b,  c,  and 
i,  in  the  following  craft(s): 


Craft 


Goal  (%) 


Utilization  (%) 


Minority        Female       Minority       Female 


Laborer 


7.7 


6.9 


12.0 


0.0 


3000 
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22. 1991.  Kimmins 
shall  maintain  a  current 
and  female  recruitment 
written  notification  to 
female  recruitment 
;o  community  organizations 
unions  have  employment 
available,  and  maintain  a 
organizations'  responses. 
y  41  CFR  60-4.3(a)  7b. 
ber  22, 1991,  Kimmins 
shall  continuously 
Current  file  of  names, 
telephone  numbers  of 
and  female  off-the-street 
minority  or  female 
a  union,  recruitment 
nmunity  organization,  and 
taken  with  respect  to  each 
such  individual  was  sent 
hall  for  referral  and 
back  to  the  Contractor. 
or.  if  referred,  not 
the  Contractor,  this  shall 
in  the  file  with  the 
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22. 1991.  Kimmins 
its  recniitment  efforts, 
written,  to  minority. 
( ;ommunity  organizations,  to 
minority  and  female 
to  minority  and  female 
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Kimmins  failed  to 
submit  the  Minority 
Utilization  Reports  (CC- 
IP  and  to  record  its 
utilization  completely, 
md  in  a  timely  manner,  as 
41  CFR60-1.4(b)5. 
3n  October  22,  1991. 
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Utilization  Reports  (C- 
by  the  5th  of  each  month 
^  month,  and  record  its 
utilization  completely, 
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4lCFR60-1.4(b)5. 
Kimmins!  agrees  to  ensure  that 
violations  1  and  2  listed  above  will  not 
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prec  jding 
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or  its  unions  have  opportunities 
available  and  copies  of  the  organizations 
responses. 

2.  A  copy  of  their  applicant  log  for 
minorities  and  females. 

3.  Copies  of  letters  sent  to  minority/ 
female  recruitment  sources  and 
community  organizations  providing 
notice  of  apprentice  and  training 
program  opportunities. 

4.  Any  other  relevant  documentation 
the  contractor  has  to  substantiate  that 
each  enumerated  item  in  this  agreement 
is  being,  and  continues  to  be  fulfilled. 

The  documentation  will  be  submitted 
annuallv  as  follows: 


Reporting 


Part  ni: 

Kimminsj  agrees  to  furnish  ODCCP, 
U.S.  Department  of  Labor,  220  Delaware 
Avenue.  60  9  Jackson  Building,  Buffalo, 
New  York  :  4202  with  the  following 


reports: 

1.  Copies 
and  female 


JMI 


of  letters  sent  to  minority 
recruitment  sources  when  it 


Covered  period 


Oct.  1.  1991 -Sep. 

30.  1992. 
Oct.  1,  1992-Sep. 

30.  1993. 


Report  due  date 


Nov.  1.  1992. 
Nov.  1.  1993. 


All  support  documentation  and 
records  pertinent  to  the  violations 
resolved  by  the  Conciliation  Agreement 
and  submitted  toOFCCP  shall  be 
retained  until  the  expiration  of  the 
Conciliation  Agreement  or  consistent 
with  regulatory  requirements  (41  CFR 
60-3.15)  whichever  is  later. 

This  Conciliation  Agreement  shall 
remain  in  full  force  and  effect  until  such 
time  as  Kimmins  is  notified  by  OFCCP 
that  it  has  met  all  of  the  terms  of  this 
Agreement  or  for  two  (2)  years  following 
its  execution  by  the  District  Director, 
whichever  comes  first. 

Part  IV:  Signatures 

This  Conciliation  Agreement  is 
hereby  executed  by  and  between  the 
Office  of  Federal  Contract  Comphance 
Programs  and  Kimmins  Al;atement  Co. 

Dated:  November  19.  1991 
.Mi{  hael  OBrien. 

Reginnal  Manager,  Kimmins  Abatement  Co.. 
256  3rd  Street.  Niagara  Falls.  SY 1 430:i. 

Dated;  November  20, 1991. 
.Man,'  Ellen  Bentivogli, 
,4.s.sf .  District  Director.  Buffalo  Distirct  Office 

Dated:  November  20. 1991. 
Allan  Cecchini, 
Compliance  Officer.  Buffalo  District  Office. 

Dated:  November  20. 1991. 
Garland  Sweeney, 
District  Director.  Buffalo  District  Office. 

Service  Sheet 

Case  Name:  Kimmins  Abatement 
Corporation  and  Kimmins 
Environmental  Services  Corp. 

Case  Number:  94-OFC-20. 

Title  of  Document:  Consent  Decree. 

I  hereby  certify  that  on  December  21 , 
1994,  a  copy  of  the  above-entitled 


document  was  mailed  to  the  following 

parties: 

Laura  Ann  BroHn, 

Lfgd!  Technician. 

Certified  Mail 

Director,  Office  of  Administrative 
Appeals,  U.S.  Department  of  Labor. 
Room  S--4309.  200  Constitution 
Avenue.  NW,  Washington,  DC  20210 

Robert  Reich,  Secretary  of  Labor.  U.S. 
Department  of  Labor.  Room  S-2018 
200  Constitution  Avenue,  NW. 
Washington.  DC  20210 

Grctchen  M.  Luken.  Esq..  U.S. 
Department  of  Labor.  Office  of  the 
Solicitor,  200  Constitution  Ave..  NW, 
Room  N-2464,  Washington.  DC  20210 

Robert  A.  Doren,  Esq.,  Flaherty  Cohen 
Grande  Randazzo  Doren  P.C.  Suite 
210.  Firstmark  Building.  135 
Delaware  Avenue,  Buffalo.  NY  14202 

losephine  A.  Greco.  Esq.,  Offermann. 
Cassano,  Figott  &  Greco,  1776  Statler 
Towers,  Buffalo,  NY  14202-3090 

Regular  Mail 

Office  of  Federal  Contract  Compliance 
Programs.  U.S.  Department  of  Labor. 
Room  C-3325.  FPB.  200  Constitution 
Avenue.  NW,  Washington,  DC  20210 

Associate  Solicitor.  Civil  Rights 
Division.  U.S.  Department  of  Labor, 
Room  N-2464,  FPB,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210 

Particia  M.  Rodenhausen,  Esq..  Regional 
Sohcitor.  Office  of  the  Solicitor.  U.S. 
Department  of  Labor.  201  Varick 
Street.  Room  707.  New  York.  NY 
10014-4811 

Solicitor  of  Labor.  Office  of  the 
Solicitor.  U.S.  Department  of  Labor, 
Room  S-2002.  FPB.  200  Constitution 
Avenue.  NAV,  Washington.  DC  20210 

Special  Counsel  to  the  Assistant 
Secretar\'  of  Labor.  U.S.  Etepartment  of 
Labor,  Emplovment  &  Training  - 
Admin.,  Room  N-4671,  200 
Constitution  Avenue,  NW. 
Washington.  DC  20210 

President.  Kini.mins  Abatement 
Corporation,  256  Third  Street.  Niagara 
Falls.  NY  14303 

Garland  Sweeney,  District  Director,  U-S. 
Department  of  Labor,  Employment 
Standards  Admin.,  Office  of  Federal 
Contract  Compliance  Programs.  6 
Fountain  Plaza,  Suite  300,  Buffalo, 
NY  14202 

Francis  Williams,  Chief  Executive 
Officer,  Kimmins  Environmental 
Services  Corporation,  1501  Second 
Avenue.  Tampa,  FL  33605 

Harrv'  Anbarlian,  Acting  Regional 
Director,  U.S.  Department  of  Labor. 
Employment  Standards  Admin., 
Office  of  Federal  Contract  Compliance 


Programs,  201  Varick  Street.  Room 
750.  New  York.  NY  10014 

[FR  Doc.  95-748  Filed  1-11-95;  8:45  am) 
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Thermocor-Kimmins,  Incorporated, 
Debarment 

AGENCY:  Office  of  Federal  Contract 
Compliance  Programs,  Labor. 
ACTION:  Notice  of  Debarment, 
Thermocor-Kimmins,  Inc. 

SUMMARY:  This  notice  advises  of  the 
debarment  of  Thermocor-Kimmins,  Inc. 
(hereinafter  "Thermocor"),  as  an  eligible 
bidder  on  Government  contracts  and 
subcontracts  and  federally-assisted 
construction  contracts  and  subcontracts. 
The  debarment  is  limited  to  asbestos 
abatement  and  demolition  work; 
Thermocor  may  continue  to  bid  on 
remediation  of  hazardous  wafite  and 
contaminated  waste.  The  debannent  is 
effective  immediately. 
FOR  FURTHER  INFORMATION  CONTACT: 
Annie  Blackwell.  Director  Program 
Policy,  Office  of  Federal  Contract 
Compliance  Programs.  U.S.  Department 
of  Labor,  200  Constitution  Ave.,  N.W. 
Room  C-3325.  Washington.  DC  20210 
((202)  219-9430). 

SUPPLEMENTARY  INFORMATION:  On 
December  21,  1994,  pursuant  to  41  CFR 
60-30.31.  et  seq.,  the  Administrative 
Law  Judge  approved  of  a  consent  decree 
which  provides:  (1)  Thennocor  is 
ineligible  for  the  award  of  Government 
contracts  or  subcontracts  for  asbestos 
abatement  or  demolition  work  only  for 
at  least  180  days,  and  thereafter  until 
Thermocor  satisfies  the  Deputy 
Assistant  Secretary  for  Federal  Contract 
Compliance  Programs  that  Thermocor  is 
in  compliance  with  Executive  Order 
1 1246,  as  amended.  Thermocor  will 
remain  eligible  to  bid  on  Federal  or 
federally-assisted  contracts  which  are 
for  remediation  of  hazardous  waste  or 
contamination.  A  copy  of  the  Consent 
Decree  is  attached. 

Signed  January  5, 1995,  Washington,  D.C. 
Shirley  J.  Wilcher. 

Deputy  Assistant  Secretary  For  Federal 
Contract  Compliance  Programs. 

United  States  Department  of  Labor, 
Office  of  Federal  Contract  Compliance 
Programs,  Plaintiff,  Kimmins 
Abatement  Corporation  and  Kimmins 
Environmental  Service  Corporation, 
Defendants 

Consent  Decree 

ICase  No.  94-OFG-20i 

This  Consent  Decree  is  entered  into 
between  the  Plaintiff,  United  States 


Department  of  Labor,  Office  of  Federal 
Contract  Compliance  Programs 
(hereinafter  "OFCCP"),  and  Defendants 
Kinmiins  Abatement  Corporation 
("KAC")  and  Kimmins  Environmental 
Services  Corporation  ("KESC").  in 
resolution  of  the  Administrative 
Complaint  filed  by  OFCCP  pursuant  to 
Executive  Order  11246  (30  Fed.  Reg. 
12319),  as  amended  by  Executive  Order 
11375  (32  Fed.  Reg.  14303)  and 
Executive  Order  12086  (43  Fed.  Reg. 
46501)  ("Executive  Order").  The 
Administrative  Complaint  alleged  that 
Defendant  violated  the  terms  of  a 
conciliation  agreement  which  was 
executed  by  Defendant  KAC  and  OFCCP 
and  which  became  efTective  on 
November  20,  1991. 

Part  A.  General  Provisions 

1 .  The  record  on  the  basis  of  which 
this  Consent  Decree  is  entered  shall 
consist  of  the  Complaint  and  the 
Consent  Decree  and  the  attachments 
thereto. 

2.  Attachment  A  of  the  Consent 
Decree  consists  of  the  conciliation 
agreement  between  OFCCP  and  K.'\C 
which  became  efi'ective  on  November 
20.  1991. 

3.  This  Consent  Decree  shall  n«)t 
become  final  until  it  has  been  signed  by 
the  Administrative  Law  Judge,  and  the 
effective  date  of  the  Dec-ee  shall  be  the 
date  it  is  signed  by  the  Administrative 
Law  Judge. 

4.  This  Consent  Decree  shall  be 
binding  upon  KAC  and  KESC  and  shall 
have  the  same  force  and  effect  as  an 
order  made  after  a  full  hearing. 

5.  All  further  procedural  steps  to 
contest  the  binding  effect  of  the  Consent 
Decree,  and  any  right  to  challe.nge  or 
contest  the  obligations  entered  into  in 
accordance  with  the  agreomont 
contained  in  this  Decree.  <»re  waived  by 
the  parties. 

6.  Subject  to  the  performance  of  all 
duties  and  obligations  contained  in  this 
Consent  Decree,  all  alleged  violations 
identified  in  the  Administrative 
Complaint  shall  be  deemed  fully 
resolved.  However,  nothing  herein  is 
intended  to  relieve  Defendants  from 
compliance  with  the  requirements  of  the 
Executive  Order,  or  its  regulations,  nor 
to  limit  OFCCP's  right  to  review 
Defendants'  compliance  with  such 
requirements,  subject  to  Defendants' 
rights  set  forth  in  paragraph  17b  of  this 
agreement. 

7.  Defendants  agree  that  there  will  he 
no  retaliation  of  any  kind  against  any 
beneficiary  of  this  Consent  Decree,  or 
against  any  person  who  has  provided 
information  or  assistance  in  connection 
with  this  Decree. 


Part  B.  Jurisdiction  and  Procedural 

History 

8.  In  its  initial  compliance  review  of 
KAC,  OFCCP  identified  violations  of  the 
Executive  Order  11246  and  its 
regulation  by  KAC  at  its  Niagara  Falls 
office. 

9.  On  November  20. 1991,  OFCCP  and 
KAC  entered  into  a  conciliation 
agreement. 

10.  The  conciliation  agreement 
required  KAC  to  notify  outreach  groups 
of  available  employment  opportunities. 
KAC  failed  to  issue  such  notification. 

11.  In  addition,  the  conciliation 
agreement  obligated  KAC  to  submit  two 
annual  reports  to  OFCCP  so  that  OFCCP 
could  monitor  the  company's 
compliance  with  the  terms  of  the 
conciliation  agreement  in  its  Niagara 
Falls  office.  KAC  failed  to  timely  submit 
such  reports. 

Part  C  Specific  Provisions 

7 .  Debarment  Period 

•  12.  The  Office  of  Admiiiistrafivo  Law 
Judges  shall  retain  jurisdiction  in  this 
case  for  a  period  of  nine  (9)  months 
from  the  effective  date  of  this  Consent 
Decree. 

13.  a.  KAC  and  Kimmins  Industri.il 
Service  Corporation  ( "KISC")  agree  not 
to  bid  for  or  enter  into  future 
Government  contracts  or  subcontracts 
for  a  period  of  180  days  from  the 
effective  date  of  this  Consent  Decree. 

b.  ThermoCor  Kimmins  ("TK")  agnnjs 
not  to  bid  on  federal  or  federally 
assisted  demolition  or  asbestos 
abatement  contracts  for  a  period  of  180 
days  from  the  effective  date  of  this 
Consent  Decree.  It  may,  howevor. 
continue  to  bid  on  federal  or  federally 
assisted  contracts  which  are  for 
remediation  of  hazardous  waste  or 
contamination. 

14.  Notice  of  the  debarment  shall  l)i! 
printed  in  the  Federal  Register.  In 
addition.  OFCCP  shall  notify  the 
Comptroller  General  of  the  United 
States  General  Accounting  office  and  all 
Federal  Contracting  Officers  thai  KAC 
and  KISC  are  ineligible  for  the  award  of 
any  Government  contracts  or 
subcontracts.  TK  shall  be  ineligible  fur 
bidding  on  the  type  of  contracts  noted 
above  in  paragraph  13b.  The  notice  in 
the  Federal  Register  shall  read,  with 
respect  to  TK.  "Limited  to  demolition 
and  asbestos  abatement;  hazardous 
waste  and  contamination  work 
permitted." 

15.  The  debarment  shall  be  lifted  at 
the  conclusion  of  the  180-dav  period  if 
K.^C.  KISC  and  TK  satisfy  the  DinH:1or 
of  OFCCP  that  they  are  in  compliance 
with  the  Executive  Order  1 1246  and  its 
implementing  regulations.  Su(  Ji  consent 
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to  lifting  the  debarment  shall  not  be 
unreasonab  y  withheld. 

16.  In  ord  er  to  satisfy  the  Director  of 
OFCCP  that  they  are  in  compliance  with 
the  Executi'  'e  Order  and  its 
implementing  regulations,  KAC,  KISC 
and  TK  must  accomplish  each  of  the 
following  n  garding  the  Niagara  Falls, 
New  York,  i  )ffice: 

a.  KAC.  I<?ISC  and  TK  must  agree  to 
list  all  emp  oyment  opportunities 
within  the  <  ight  Western  New  York 
counties  wi  ih  the  New  York  State 
Employmer  t  Service. 

b.  KAC.  1<  ISC  and  TK  must  provide 
timely  notil  ication  to  female 
recruitment  sources  when  they  have  an 
employmer  t  opportunity.  KAC.  KISC 
and  TK  pro  /ided  OFCCP  with  a  list  of 
female  recr  litment  sources  on 
December  12.  1994.  in  fulfillment  of 
their  obliga  ions  under  the  conciliation 
agreement.  CAC.  KISC  and  TK  must 
contact  the!  e  sources  when  an  opening 
is  available  in  the  eight  Western  New 
York  count  es. 

c.  KAC.  ¥  ISC  and  TK  agree  to  provide 
five  (5)  suci  essive  reports  to  the  OFCCP 
Buffalo  Off  ces.  6  Fountain  Plaza,  Suite 
300.  Buffald.  New  York.  14202.  Each 
report  will  nclude  the  following: 

1  List  foi  the  laborer  craft  the  number 
of  openings  in  the  eight  Western  New 
York  count  es  during  the  reporting 
period. 

2.  List  foi  the  laborer  craft  the  total 
number  of  <  pplications  and  the  number 
of  female  a  (plications  received  in  each 
reporting  p  jriod  within  the  eight 
Western  Ne  w  York  counties. 

3.  Verific  ation  for  the  laborer  craft 
that  the  abc  ve  openings  were  referred  to 
the  New  Yc  rk  State  Employment 
Service  anc  the  female  recruitment 
sources  out  ined  in  16  a.  and  b.  above 
in  each  rep  jrting  period. 

4.  List  fo   the  laborer  craft  the  total 
number  of  lires  and  the  number  of 
female  hire;  in  each  reporting  period  in 
the  eight  W  Bstern  New  York  counties. 

5.  The  re  )Orts  will  be  due  on  the  dates 
specified  b  (low  and  will  cover  the 
periods  spt  cified.  Each  report  will  be 
due  on  the  iates  designated  for  the  five 
successive  -eports. 


First  report 
Secofxl  re- 
port   

Third  report 
Fourtti  re- 
port   

Fifth  report 


17.  In 
OFCCP  the ! 
Executive 
r(;gulations , 


JMI 


Period  covered 


12/25/94-1/28/95 

1/29/95-3/4/95 
3/5/95-4/8/95 

4/9/95-5/6/95 
5/7/95-6/3/95 


Date  due 


on  ler 


to  satisfy  the  Director  of 
it  is  in  compliance  with  the 
I  )rder  and  its  implementing 
KESC  and  its  existing  or 


newly  created  subsidiaries  agree  to 
accomplish  each  of  the  following: 

a.  They  will  not  bid  on  a  federal  or 
federally  assisted  demolition  or  asbestos 
abatement  contract  for  the  period  of 
debarment.  However,  it  is  understood 
that  this  will  not  preclude  Kimmins 
Contracting  Corporation  from  bidding  or 
performing  federal  or  federally  assisted 
demolition  contracts  in  the  state  of 
Florida.  It  is  further  understood  that 
subsidiaries  of  KESC,  other  than  KAC 
and  KISC,  will  not  be  precluded  from 
bidding  on  federal  or  federally  assisted 
contracts  which  are  for  dismantling  for 
resale  or  rebuilding,  and  not  demolition 
or  asbestos  abatement. 

b.  Kimmins  International  Corporation 
agrees  to  withdraw  the  litigation 
pending  before  the  United  States 
District  Court  for  the  Eastern  District  of 
Virginia  in  Case  No.  94-CV-169.  The 
withdrawal  of  this  lawsuit  shall  not  be 
deemed  to  prejudice  the  rights  of 
Kimmins  International,  KAC,  KISC,  TK, 
KESC  or  any  of  its  subsidiaries  to 
initiate  future  litigation  alleging  similar 
claims  as  those  asserted  in  the  pending 
matter  should  OFCCP  initiate 
enforcement  proceedings  against  KESC 
or  any  of  its  existing  or  newly  created 
subsidiaries  after  the  effective  date  of 
this  Consent  Decree.  This  provision 
shall  not.  in  any  way,  preclude  the 
Secretary  of  Labor  from  raising  any 
defenses  he  deems  appropriate  to  any 
newly  filed  litigation. 

c.  KESC  will  hire  an  EEO  Director  to 
assist  its  subsidiaries  in  compliance 
with  the  Executive  Order  and  its 
implementing  regulations.  OFCCP  will 
provide  technical  assistance  to  ensure 
compliance  within  the  180  debarment 
period  provided  herein. 

d.  KESC  and  its  current  and  newly 
created  subsidiaries  will  file  five  (5) 
successive  reports  with  OFCCP  listing 
all  federal  and  federally  assisted 
projects  on  which  it  bid  and  the  scope 
of  such  work.  The  reports  will  be  due 
as  follows: 


2/6/95 

3/13/95 
4/17/95 

5/15/95 
6/12/95 


Period  covered 

Date  due 

First  report 

12/25/94-1/28/95 

2/6/95 

Second  re- 

port   

1/29/95-3/4/95 

3/13/95 

Third  report 

3/5/95-4/8/95 

4/17/95 

Fourth  re- 

port   

4/9/95-5/6/95 

5/15/95 

Fifth  report 

5/7/95-6/3/95 

6/12/95 

18.  The  Buffalo  District  Office  shall 
review  each  of  the  reports  and  shall 
determine  whether  there  has  been 
compliance  with  the  terms  of  this 
Consent  Decree  and  the  terms  of  the 
Executive  Order  and  its  implementing 
regulations.  OFCCP  shall  notify 
Defendants  in  writing,  within  ten  (10) 


days  of  receipt  of  each  report,  if  there  is 
a  deficiency.  Defendants  shall  be  given 
fifteen  (15)  days  to  rectify  the 
deficiency.  If  rectified  within  the  fifteen 
(15)  days,  such  deficiency  shall  not  be 
deemed  a  breach  of  this  agreement.  All 
mailing  shall  be  done  by  certified  mail/ 
return  receipt. 

19.  If  OFCCP  finds  that  there  has  been 
compliance  with  the  terms  of  this 
Consent  Decree  and  with  the  terms  of 
the  Executive  Order  and  its 
implementing  regulations,  the 
debarment  of  KAC,  KISC  and  TK  shall 
be  lifted  and  such  companies  shall  be 
free  to  enter  into  future  Government 
contracts  and  subcontracts.  OFCCP  will 
notify  KAC.  KISC  and  TK  within  ten 
(10)  days  of  the  last  report  whether  they 
will  be  reinstated.  Notice  of  the 
reinstatement  shall  be  printed  in  the 
Federal  Register  and  shall  be  made  to 
the  Comptroller  General  of  the  General 
Accounting  Office  and  all  Federal 
Contracting  Officers.  It  is  understood 
that  OFCCP  may  conduct  an  onsite 
review  at  the  Niagara  Falls,  New  York, 
office  or  projects  in  the  eight  Western 
New  York  counties  to  ensure 
compliance  with  the  Consent  Decree 
and  the  Executive  Order.  However,  in 
no  circumstances  shall  this  review  delay 
the  determination  of  lifting  the 
debarment  beyond  the  ten  (10) day 
period  noted  in  this  paragraph. 

20.  If  OFCCP  finds  that  there  has  not 
been  compliance  with  the  terms  of  the 
Consent  Decree  or  with  the  terms  of  the 
Executive  Order  and  its  implementing 
regulations.  OFCCP  will  notify  IC^C. 
KISC.  TK  and  KESC  within  ten  (10)  days 
(after  the  twenty-five  (25)  day  period 
noted  in  paragraph  18.  above)  that  the 
debarment  shall  not  be  lifted  and  shall 
remain  in  effect  until  there  is 
submission  of  three  (3)  consecutive 
monthly  reports  which  demonstrate 
compliance  with  the  Consent  Decree, 
the  Executive  Order  and  its 
implementing  regulations.  KAC,  KISC. 
TK  and/or  KESC  may  file  a  motion  with 
the  Administrative  Law  Judge  for  review 
of  the  Director's  decision,  and  such 
companies  may  request  a  hearing  at 
which  the  sole  issue  will  be  whether 
there  has  been  compliance  with  the 
terms  of  this  Consent  Decree  and  the 
Executive  Order  and  its  implementing 
regulations. 

21.  Compliance,  as  used  in  this 
Consent  Decree,  shall  mean  that,  with 
regard  to  the  Niagara  Falls.  New  York, 
office.  KAC.  KISC  and  TK  have  satisfied 
the  provisions  of  Regulations  41  C.F.R. 
60-4.  In  addition,  KAC  will  make  a 
good  faith  effort  to  determine  whether 
there  were  available  qualified  female 
employees  within  the  eight  Western 
New  York  counties  who  would  have 


been  employed  as  laborers  at  the 
Niagara  Falls  location  of  KAC  during  the 
period  of  October  1.  1991  to  October  1. 
1993.  KAC  agrees  to  make  such 
employees  whole  for  lost  wages  they 
would  have  received  from  KAC,  less 
interim  earnings,  during  such  period 
had  they  been  employed  by  KAC.  In 
order  to  be  deemed  qualified  to  work  for 
KAC,  the  employee  must  successfully 
complete  the  medical  examination 
required  under  OSHA  1926.58  and 
1910.134,  successfully  pass  the 
company  drug  test,  and  shows  that  they 
had  attended  and  successfully  passed 
Part  763  of  the  Asbestos  Hazard 
Emergency  Removal  Act  with  a  grade  of 
at  least  70%  and  had  received  a  stale 
asbestos  license  prior  fo  or  during  the 
period  of  October  1,  1991,  fo  October  1, 
1993. 

22.  Jurisdiction,  including  the 
authority  to  issue  any  additional  orders 
or  decrees  necessary  to  effectuate  the 
implementation  of  the  provisions  of  this 
Consent  Decree,  is  retained  by  the  Office 
of  Administrative  Law  Judges  for  a 
period  of  nine  (9)  months  from  the  date 
this  Consent  Decree  becomes  final,  or  • 
until  debarment  is  lifted,  whichever  is 
earlier.  If  any  motion  is  pending  before 
the  Office  of  Administrative  Law  Judges 
nine  (9)  months  from  the  date  this 
Consent  Decree  become  final, 
jurisdiction  shall  continue  beyond  nine 
(9)  months  and  until  such  time  as  the 
pending  motion  is  finally  resolved. 

23.  Enforcement  proceedings  for 
violation  of  this  Consent  Decree  may  be 
initiated  at  any  time  after  the  25-day 
period  referred  fo  in  Paragraph  18  has 
elapsed  upon  filing  with  the  Court  a 
motion  for  an  order  of  enforcement  and/ 
or  sanctions.  The  hearing  on  the  motion 
shall  relate  solely  to  the  issues  of  the 
factual  and  legal  claims  made  in  the 
motion. 

24.  Liability  for  violation  of  this 
Consent  Decree  shall  subject  KAC.  KISC 
and  TK  to  possible  sanctions  set  forth  in 
the  Executive  Order  and  its 
implementing  regulations. 

25.  If  an  application  or  motion  for  an 
order  of  enforcement  or  clarification 
indicates  by  signature  of  counsel  that 
the  apphcation  or  motion  is  unopposed 
by  the  Plaintiff  or  KAC,  KISC,  TK  and/ 
or  KESC  as  appropriate,  the  application 
or  motion  may  be  presented  to  the  Court 
without  hearing,  and  the  proposed 
Order  may  be  implemented 
immediately.  If  an  appHcation  or  motion 
is  opposed  by  any  party,  the  party  in 
opposition  shall  file  a  wrritten  re.sponse 
within  twenty  (20)  days  of  service.  The 
Office  of  Administrative  Law  Judges 
may,  if  it  deems  it  appropriate,  schedule 
an  oral  hearing  on  the  application  or     ' 
motion. 


26.  This  Consent  Decsee  sets  forth  the 
complete  agreement  reached  by  the 
parties,  including  the  agreement  that 
there  shall  be  no  cancellation  of  any 
federal  or  federally  assisted  contracts  or 
debarment  of  any  officers  of  the  KAC, 
KISC,  TK  and  KESC  or  its  subsidiaries. 

27.  The  Agreement,  herein  set  forth,  is 
hereby  approved  and  shall  constitute 
the  final  Administrative  Order  in  this 
case. 

It  is  so  ordered,  this  21st  day  of  DerKmber, 
1994. 

George  P.  Morin. 

Administralivp  Law  Judgf.  U.S.  Department 
of  Labor 

So  agreed. 

On  behalf  of  Kimmins  Environmerjfal 
.Services  Corporation. 

Dated:  December  13. 1994. 
Edward  .\.  Mar  kowiak. 
Vice  President. 

On  behalf  of  the  Offu.e  of  F»*d*^ial  Conlrat.t 
Compliance  Programs. 

Dated:  December  20. 1994. 
Thomas  .S.  VViihamson, 
Solicitor  of  Labor. 
lames  D.  Henry. 
Associate  Solicitor. 
Debra  A.  Milienson, 
Senior  Trial  Attorney 
Gretchen  M.  Lucken. 
Attorney. 
Gretchen  M.  Lucken, 

f  S.  Department  of  Labor.  Fnnm  S-2464,  200 
Constitution  Ave..  S.W..  Wnshingion.  D.C 
20210. 1202)219-5854. 

It  is  understood  that  earh  of  the 
subsidiaries  of  KESC  will  sign  this  txjnsent 
decree  in  its  own  name  and  such  signature 
page  shall  be  added  to  the  (»nsent  decree. 

On  behalf  of  Kimmins  Abatement 
O)rporalion. 

Dated;  December  14, 1994. 

Daniel  Hoffner. 

Assistant  Secretary 

On  behalf  of  Kimmins  Industrial  Services 
Corporation. 

Dated;  December  14. 1904. 
Norman  S.  Domini.tk, 
Treasurer. 

On  behalf  of  ThermtKwr  Kinimins,  Inc. 

Dated:  December  14.  1994. 
Thomas  C.  Andrews. 
President. 

On  behalf  of  Kimmins  hitematlona! 

Dated-  December  1.?,  1994. 
Joseph  M.  Williams, 
Secretary. 

On  behalf  of  Kimmiiis  Ojntracting 

Corjjoration. 

Dated:  December  13,  1994 
John  V  Simon.  Jr.. 
President. 

On  behalf  of  Transcor  Waste  Servii  es.  Inr. 


Dated:  Derember  13.  1994. 
Francis  M.  Williams, 
Presidrnt. 

On  behalf  of  Kimmins  Recycling  Corp. 
Charles  A.  Hiiker.  ]r. 

Attachmrat  A — Conciliation  Agn*«ni»nl 
Between  M.S.  Department  of  l.abor.  Ofn»  of 
Federal  Contract  Compiianoe  Programs  and 
Kimmins  .Abatement  Co.,  256  3rd  .Slre«>t. 
IViagara  Falls.  New  York  14303 

Part  I:  General  Provisions 

1.  This  .■\gn«ment  is  between  the 
Office  of  Federal  Contract  Compliance 
Programs  (hereinafter  OFCCP)  and 
Kimmins  Abatement  Co.,  256  3rd  SluHil, 
Niagara  Falls.  New  York  14303. 
(hereinafter  Kimmins). 

2.  The  violations  identified  in  this 
Agreement  were  found  during  a 
compliance  review  of  Kimmins  whii^ 
began  on  October  22,  1991  and  they 
were  specified  in  a  .Notice  of  Violation 
issued  October  31.  1991.  OFCCP  allegis, 
that  Kimmins  violated  Executive  Onler 
11246.  as  amended,  and  implemejitin^j 
regulations  at  41  CFR  Chapter  60  due  to 
the  specific  violations  cited  in  Part  II 
below. 

3.  Subjec-t  to  the  performance  by 
Kimmins  of  all  promises  and 
representations  contained  herein  and  .ill 
named  violations  in  regard  to  the 
compliance  of  Kimmins  with  all  OFCt  J' 
programs  will  be  deemed  resolved. 
However.  Kimmins  is  advised  that  thf 
commitments  contained  in  this 
Agreement  do  not  preclude  future 
determinations  of  noncompliance  l}ased 
on  a  finding  that  the  coir.initmehls  are 
not  sufficient  to  achieve  compliance. 

4.  Kimmins~agrees  that  OFCCP  may 
review  compliance  with  this  Agreement. 
As  part  of  such  review,  OFCtlF  may 
require  written  reports,  inspect  the 
premises,  interview  witnesses,  an<i 
e.xamine  and  copy  documents,  as  nuy 
b<?  relevant  to  the  matter  under 
investigation  and  pertinent  to 
Kimmins's  compliance.  Kimmin.'^  sholl 
permit  access  to  its  premises  durr-g 
normal  business  hours  for  these 
purposes. 

5.  Nothing  herein  is  intended  to 
relieve  Kimmins  from  ihe  ohiii,ation  Ut 
comply  with  the  requirement:>  of 
Executive  Order  11 246.  a?  aniendfil, 
and  or  Section  503  of  the  Rehabi!ifrttii):i 
Act  of  1973.  as  amended,  and/or  the 
Vietnam  Era  Veterans'  Readjustment 
Assistance  Act  of  1974.  -is  dmendrd  I  ■;» 
U.S.C.  2012)  and  implementing 
regulations,  or  any  other  equal 
employment  statute  or  executive  nuh  r 
or  its  implementing  regulations. 

6.  Kimmins  agrees  that  there  uili  !)<• 
no  retaliation  of  any  kinii  against  a-iy 
beneficiary  of  this  Agreement  or  ag;jiii<l 
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Cf 

aiy; 


amdn 


any  person 
information 
complaint, 
manner  in 
Executive 
Section  503 
1973, as 
Era  Veteran; 
Act  of  1974 
2012). 

7.  This 
have  been 
on  the  date 
Director  for 
Director 
within  45 
signature  of 

8.  If,  at 
believes  tha 
portion  of 


who  has  provided 
or  assistance,  or  who  files  a 
who  participates  in  any 
proceedings  under 
Otder  11246,  as  amended, 
of  the  Rehabilitation  Act  of 
ded,  and/or  the  Vietnam 
'  Readjustment  Assistance 
as  amended  (38  U.S.C. 


Af  reement 


ac' 


(.f 


OFCCP 


dry 


any 


tn 


will  be  deemed  to 
cepted  by  the  Government 

signature  by  the  District 
DFCCP,  unless  the  Regional 
indicates  otherwise 

s  of  the  District  Director's 
this  Agreement. 

time  in  the  future,  OFCCP 
Kimmins  has  violated  any 

s  Agreement  during  the 


Latxjrer 


pro  VI 


an  i 


Octal 


and : 


and  I 


sources, 
minority 
sources  and 
when  it  or  is 
opportunitii  (S 
record  of 
as  required 

b.  On  ' 
developed 
maintain,  a 
addresses, 
each  mi 
applicant, 
referral  fron  i 
source  or 
what  action 
individual, 
to  a  union 
was  not  re 
by  the  unioji 
employed 
be  docume 


inori  ty 
and : 


then  fore 


reason 
additional 
have  taken, 
4.3(a)  7c 

c.  On  Oc^ber 
agreed  to  di  rect 
both  oral  and 
female  and 
schools  with 
students  and 
recruitmenl 


Federal  Register  /  Vol.  60.  No.  8  /  Thursday,  January  12.  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  8  /  Thursday,  January  12,  1995  /  Notices 


3003 


term  of  this  Agreement,  Kimmins  will 
be  promptly  notified  of  that  fact  in 
writing.  This  notification  will  include  a 
statement  of  the  facts  and  circumstances 
relied  upon  in  forming  that  belief.  In 
addition,  the  notification  will  provide 
Kimmins  with  15  days  from  receipt  of 
the  notification  to  respond  in  wTiting, 
except  where  OFCCP  alleges  that  such 
delay  would  result  in  irreparable  injury. 
Enforcement  proceedings  for  violation 
of  this  Agreement  may  be  initiated  at 
any  time  after  the  15  day  period  has 
elapsed  (or  sooner,  if  irreparable  injury 
is  alleged),  writhout  issuing  a  Show 

Where  OFCCP  believes  that  Kimmins 
has  violated  this  conciliation 
Agreement,  evidence  regarding  the 
entire  scope  of  Kimmins's  alleged 


noncompliance  which  gave  rise  to  the 
Notice  of  Violations  from  which  this 
Conciliation  Agreement  resulted,  in 
addition  to  evidence  regarding  the 
Kimmins's  alleged  violation  of  the 
Conciliation  Agreement,  may  be 
introduced  at  enforcement  proceedings. 

Liability  for  violation  of  this 
Agreement  may  subject  Kimmins  to 
sanctions  set  forth  in  Section  209  of  the 
Executive  Order,  and/or  other 
appropriate  relief. 

Part  II:  Specific  Provisions 

1.  Violation:  Kimmins  failed  to 
demonstrate  good  faith  efforts  towards 
increased  female  employment,  as 
required  by  41  CFR  60-4.3(a).  7  b,  c,  and 
i,  in  the  following  craft(s): 


Craft 


Goal  (%) 


Minority        Female 


7.7 


6.9 


Utilization  (%) 


Minority        Female 


12.0 


0.0 


Remedy:  flimmins  accomplished  the: 
following: 

a.  On  October 
established 
list  of  mino 


22, 1991,  Kimmins 
md  shall  maintain  a  current 
1  ity  and  female  recruitment 
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22,  1991.  Kimmins 
its  recruitment  efforts, 
written,  to  minority, 
community  organizations,  to 
minority  and  female 
to  minority  and  female 
and  training  organizations 


serving  Kimmins  recruitment  area  and 
employment  needs,  as  required  by  41 
CFR  60-4.3(a)  7i. 

2.  Violation:  Kimmins  failed  to 
maintain  and  submit  the  Monthly 
Employment  Utilization  Reports  (CC- 
257)  to  OFCCP  and  to  record  its 
employment  utilization  completely, 
accurately,  and  in  a  timely  manner,  as 
required  by  41  CFR  60-1.4(b)5. 

Remedy:  On  October  22. 1991. 
Kimmins  began  and  will  continue  to 
maintain  and  submit  Monthly 
Employment  Utilization  Reports  (CC- 
257)  to  OFCCP  by  the  5th  of  each  month 
for  the  preceding  month,  and  record  its 
employment  utilization  completely, 
accurately,  and  in  a  timelv  manner,  as 
required  by  41  CFR  60-1.4(b)5. 

Kimmins  agrees  to  ensure  that 
violations  1  and  2  listed  above  will  not 
recur. 

Part  III:  Reporting 

Kimmins  agrees  to  furnish  OFCCP, 
U.S.  Departmtmt  of  Labor.  220  Delaware 
Avenue.  609  Jackson  Building.  Buffalo, 
New  York  14202  with  the  following 
reports: 

1.  Copies  of  letters  sent  to  minority 
and  female  recruitment  sources  when  it 
or  its  unions  have  opportunities 
available  and  copies  of  the  organizations 
responses. 

2.  A  copy  of  their  applicant  log  for 
minorities  and  females. 

3.  Copies  of  letters  sent  to  minority/ 
female  recruitment  sources  and 


community  organizations  providing 
notice  of  apprentice  and  training 
program  opportunities. 

4.  Any  other  relevant  documentation 
the  contractor  has  to  substantiate  that 
each  enumerated  item  in  this  agreement 
is  being,  and  continues  to  be  fulfilled. 

The  documentation  will  be  submitted 
annually  as  follows: 


Covered  period 

Report  due  date 

Oct.  1  1991 -Sept.  30. 

1992. 
Oct.  1  1992-Sept.  30. 

1993. 

Nov.  1,  1992. 
Nov.  1.  1993. 

All  support  documentation  and 
records  pertinent  to  the  violations 
resolved  by  the  Conciliation  Agreement 
and  submitted  to  OFCCP  shall  be 
retained  until  the  expiration  of  the 
Conciliation  Agreement  or  consistent 
with  regulatory  requirements  (41  CFR 
60-3.15)  whichever  is  later. 

This  Conciliation  Agreement  shall 
remain  in  full  force  and  effect  until  such 
time  as  Kimmins  is  notified  by  OFCCP 
that  it  has  met  all  of  the  terms  of  this 
Agreement  or  for  two  (2)  years  following 
its  execution  by  the  District  Director, 
whichever  comes  first. 

Part  IV:  Signatures 

This  Conciliation  Agreement  is 
hereby  executed  by  and  between  the 
Office  of  Federal  Contract  Compliance 
Programs  and  Kimmins  Abatement  Co. 


Dated:  November  19. 1991 
Michael  O'Brien, 

Regional  Manager,  Kimmins  AbatfiiKfnl  Co  . 
256  3rd  Street,  Niagara  Falls,  NY  J  4303 

Dated:  November  20, 1991 
Allan  Cecchini, 
Compliance  Officer,  Buffalo  District  Office. 

Dated:  November  20. 1991. 
Mary  Ellen  Bentivogli, 
Asst.  District  Director,  Buffalo  District  Office. 

Dated:  November  20, 1991 
Garland  Sweeney, 
District  Director,  Buffalo  District  Office. 

November  20, 1991. 

Service  Sheet 

Case  Name:  Kimmins  Abatement 
Corporation  and  Kimmins 
Environmental  Services  Corp. 

Case  Number:  94-OFC-20. 

Title  of  Document:  Consent  Decree. 

I  hereby  certify  that  on  December  21 , 
1994  a  copy  of  the  above  entitled 
document  was  mailed  to  the  following 
parties: 

Laura  Ann  Brown, 
Legal  Technician. 

Certified  Mail 

Director,  Office  of  Administrative 
Appeals,  U.S.  Department  of  Labor. 
Room  S-4309.  200  Constitution 
Avenue.  NW.  Washington.  DC  20210 

Robert  Reich,  Secretary  of  Labor.  U.S. 
Department  of  Labor,  Room  S-2018. 
200  Constitution  Avenue.  NW. 
Washington,  DC  20210 

Gretchen  M.  Luken.  Esq..  U.S. 
Department  of  Labor.  Office  of  the 
Solicitor.  200  Constitution  Ave.,  NW. 
Room  N-2464.  Washington,  DC  20210 

Robert  A.  Doren,  Esq..  Fl^erty  Cohen 
Grande  Randazzo  Doren  P.C.,  Suite 
210,  Firstmark  Building.  135 
Delaware  Avenue.  Buffalo,  NY  14202 

Josephine  A.  Greco,  Esq..  Offermann. 
Cassano,  Pigott  &  Greco.  1776  Statler 
Towers.  Buffalo.  NY  14202-3090 

Regular  Mail 

Office  of  Federal  Contract  Compliance 
Programs,  U.S.  Department  of  Labor, 
Room  C-3325.  FPB,  200  Constitution 
Avenue,  NW.  Washington,  EX:  20210 

Associate  Solicitor.  Civil  Rights 
Division,  U.S.  Department  of  Labor, 
Room  N-2464,  FPB,  200  Constitution 
Avenue,  NW.  Washington,  DC  20210 

Patricia  M.  Rodenhausen,  Esq.,  Regional 
Solicitor,  Office  of  the  Solicitor.  U.S. 
Department  of  Labor,  201  Varick 
Street,  Room  707,  New  York,  NY 
10014^811 

Solicitor  of  Labor,  Office  of  the 
Solicitor.  U.S.  Department  of  Labor, 
Room  S-2002,  FPB,  200  Constitution 
Avenue.  NW.  Washington,  DC  20210 

Special  Counsel  to  the  Assistant 
Secretary  of  Labor.  U.S.  Department  of 


Labor,  Employment  &  Training 

Admin.,  Room  N-4671,  200 

Constitution  Avenue.  NW. 

Washington.  DC  20210 
President,  Kimmins  Abatement 

Corporation,  256  Third  Street.  Niagara 

Falls,  NY  14303 
Garland  Sweeney,  District  Director,  U.S. 

Department  of  Labor.  Employment 

Standards  Admin.,  Office  of  Federal 

Contract  Compliance  Programs,  6 

Fountain  Plaza,  Suite  300,  Buffalo. 

NY  14202 
Francis  Williams,  Chief  Executive 

Officer,  Kimmins  Environmental 

Services  Corporation,  1501  St'cond 

Avenue.  Tampa.  FL  33605 
Harry  Anbarlian,  Acting  Regional 

Director.  U.S.  Department  of  Labor. 

Employment  Standards  Admin.. 

Office  of  Federal  Contract  Compliance 

Programs.  201  Varick  Street.  Room 

750,  New  York.  NY  10014 

IFR  Doc.  95-749  Filed  l-n-9-i;  8.4';  .im| 
BILLING  CODE  4510-27-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

President's  Committee  on  the  Arts  and 
the  Humanities;  Notice  of  Meeting 

The  31st  meeting  of  the  President's 
Committee  on  the  Arts  and  the 
Humanities  will  take  place  on 
Wednesday.  January  25. 1995  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  in  Washington.  D.C.  The 
plenary  meeting  will  be  convened  at  2 
p.m.  in  room  M-09.  This  meeting  will 
feature  a  discussion  of  the  private 
sector's  ability  to  supplement  existing 
government  funding  for  the  arts  and  the 
humanities.  Committee  members  and 
guest  speakers  will  discuss  the  current 
state  of  philanthropy  and  recent  reports 
on  declining  or  stagnant  rates  of 
corporate  support  for  the  arts.  If  time 
permits,  the  Committee  may  hear  a 
discussion  of  current  issues  affecting 
institutions  in  the  humanities.  Working 
groups,  to  discuss  specific  topics  to  be 
addressed  by  the  Committee  during 
1995.  will  meet  in  the  morning 
beginning  at  9  a.m.  in  locations  to  be 
determined.  At  present  no  guest 
speakers  are  confirmed  and  the  agenda 
for  the  plenary  session  is  subject  to 
revision.  For  information  about  the 
agenda,  please  contact  the  President  s 
Committee  staff  at  the  address  or  phone 
number  below. 

The  President's  Committee  on  the 
Arts  and  the  Humanities  was  created  by 
Executive  Order  in  1982  to  advise  the 
President,  the  two  Endowments,  and  the 
IMS  on  measures  to  encourage  private 
sector  support  for  the  nation's  cultural 


institutions  and  to  promote  public 
understanding  of  the  arts  and  the 
humanities. 

Public  attendance  is  encouraged,  but 
seating  is  limited  in  meeting  rooms  and 
it  is  suggested  that  individuals  wishing 
to  attend  notif\-  the  staff  of  the 
President's  Committee  in  advance.  For 
further  information,  please  call  the 
President's  Committee  at  (202)  682- 
5409  or  write  to  the  Committee  at  1 101) 
Pennsylvania  Avenue,  N.W..  Suite  .'J2ft: 
Washington,  D.C.  20506. 

Dated;  Ianiiar\-  6.  1995. 
Yvonne  M.  Sabine, 

Dtroctor.  Council  and  Panel  Operat:oi,s 
National  Endoixnwnt  fur  the  Arts. 
jI-R  D™  .  9S-r25  Filed  1-11-95:  «45  ..n,! 
BILLING  CODE  7537-01-*! 


NUCLEAR  REGULATORY 
COMMISSION 

Call  for  Norrinations  For  Advisory 
Committee  on  Nuclear  Waste;  Notice 

agency:  U.S.  Nuclear  Regulaton. 

Commission. 

ACTION:  Call  for  nominations. 

summary:  The  U.S.  Nuclear  Regu!at(Hy 
Commission  (NRC~)  requests 
nomin-itions  of  qualified  candidatt-s  to 
consider  for  appointment  to  its 
Advisory  Committee  on  Nuclear  Waste 
(.ACNU).  Currently,  there  are  two 
openings  expected  on  the  Committee  in 
mid- 1995. 

ADDRESSES:  .'^ubmit  no.minations  to:  Ms 
ludc  Himmelberg,  Office  of  Personnel. 
U.S.  Nuclear  Regulator\-  Commission. 
W-ishiiiL'ton.  DC  20555! 
FOR  FURTHER  INFORMATION  CONTACT:  M- 
Jude  HimniflborRai  (301)  415-711'J. 
SUPPLEMENTARY  INFOPMAT.'ON:  The 
.ACNW  is  a  part-time  advison,  group 
established  by  the  .NRC  in  1988  to 
provide  inJependent  technical  review 
of  and  advice  on  the  disposal  of  nurjpar 
waste,  including  all  aspects  of  nuclear 
waste  disposal  facilities  within  the 
purview  r;f  NRC.  This  includes  activities, 
related  tu  both  high-  and  low-level 
radioactive  waste  disposal  facilities 
including  the  licensing,  operation,  and 
closure  of  the  facilities;  and  associated 
rulemakings,  regulatory  guides,  and 
tec:hnical  positions  developed  to  claiif> 
the  intent  of  NRC's  high-  and  low-k-'.el 
waste  regulations.  The  ACNW  will  also 
review  performance  assessment 
evaluations  of  waste  disposal  facilitu  s. 
In  performing  its  work,  the  Committee 
reviews  and  reports  on  issues  related  tn 
high-  and  low-level  waste  regulatiems 
and  areas  of  concern  referred  to  it  by  f'<- 
Commission  or  its  designated 
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Dated:  January  6, 1995. 
Andrew  L.  Bates. 

Advisory  Comw.ittee  Management  Officer. 
!FR  Doc.  94-800  Filed  l-lt-94:  8:45  am] 
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Correction  to  Biweekly  Notice 
Applications  and  Amendments  to 
Operating  Licenses  Involving  No 
Significant  Hazards  Considerations 

On  January  4. 1995  (60  FR  494).  the 
Federal  Register  published  the 
Biweekly  Notice  of  Applications  and 
Amendments  to  Operating  Licenses 
Involving  No  Significant  Hazards 
Considerations.  In  the  first  sentence  of 
the  last  paragraph  in  the  second  column 
on  page  494.  the  date  'By  February  3. 
1994,"  should  be  corrected  to  read  "By 
Febniary  3.1995." 

Dated  at  Rockville.  Maryland,  this  6th  d^y 
of  January  1995. 

For  the  Nuclear  Regulatory  Commission. 
Leif ).  Norrholm, 

Acting  Director.  Division  of  Reactor  Projects — 
III/I\'.  Office  of  Nuctear  Reactor  Regulation 
IFR  Doc.  95-801  Filed  1-11-95;  8:45  ami 
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PHYSICIAN  PAYMENT  REVIEW 
COMMISSION 

Commission  Meeting 

agency:  Physician  Payment  Review 

Commission. 

ACTION:  Notice  of  meeting. 


ADDRESSES:  Please  note  that  the 
Commission  has  a  new  address:  2120  L 
Street,  N.W./Suite  200/Washington.  DC 
20037.  The  telephone  number  is  the 
same:  202/653-7220. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lauren  LeRoy,  Deputy  Director,  or 
Annette  Hennessey.  Executive 
Assistant,  at  202/653-7220. 
SUPPLEMEhfTARY  INFORMATION:  Agendas 
for  the  meeting  will  be  available  on 
Friday.  January  13.  1995  and  will  be 
mailed  out  at  that  time.  To  receive  an 
agenda,  please  direct  all  requests  tu  the 
receptionist  at  202/653-7220. 

Paul  B.  Ginsburg. 

Executive  Director 

IFR  Doc.  95-732  Filed  1-11-95:  8:45  ami 

BILLING  CODE  6d20-SE-M 


1995 


SUMMARY:  The  Commission  will  hold  its 
next  public  meeting  on  Thursday. 
January  19,  1995,  and  Friday.  January 
20.  1995  at  the  Embassy  Suites  Hotel, 
1250  22nd  Street  NW..  Washington.  DC. 
in  the  Diplomat  Room.  The  meetings  are 
tentatively  scheduled  to  begin  at  9:00 
a.m.  each  day.  Among  the  topics  to  be 
discussed  are  state-based  insurance 
market  reform.  .Medicare  risk  program 
payment  policy.  Medicare  volume 
performance  standards,  Medicaid 
section  1115  waivers,  integration  of 
medical  practice,  relationships  between 
providers  and  health  plans,  the  impact 
of  the  changing  health  care  market  un 
the  physician  labor  market,  state 
responses  to  market  reform, 
performance  reports,  developments  and 
use  of  practice  guidelines,  technology 
and  coverage  decisions  in  the  .Medicare 
program.  Medicare  funding  of  nursing 
education,  network  development  in 
rural  areas,  and  telemedicine.  Several 
other  topics  may  be  added  to  the  final 
agenda,  which  will  be  available  on 
lanuarv  1.3,  1995. 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

SUMMARY:  In  accordance  with  the 
Papenvork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  p-oposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  re\iew  and 
approval. 

Summary  of  Proposal(s): 

(1)  Collection  title:  Application  and 
Claim  for  Sickness  Insurance  Benefits 

(Z)  Form(s)  submitted:  Sl-la.  Sl-lb.  SI- 
3,  SI-7.  SI-8.  ID-7H,  ID-llA 

(3)  OMB  Number.  3220-00.^9 

(4)  Expiration  date  of  current  OMB 
clearance:  January  31. 1995 

(5)  Type  of  request:  Revision  of  a 
currently  approved  collection 

(B)  Respondents:  Individuals  or 
households 

(7)  Estimated  annual  number  of 
respondents:  03.400 

(8)  Total  annual  responses:  333.600 

(9)  Total  annual  reporting  hours:  33.-)Ml 

(10)  Collection  description:  Under 
.Section  2  of  the  Railroad 
Unemployment  Insurance  Act. 
sickness  benefits  are  provided  for 
qualified  railroad  employees.  The; 
collection  obtains  information  from 
employees  and  physicians  needed  for 
determining  eligibility  for  and  amount 
of  such  benefits. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addre.ssed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board.  844  North  Rush 


Street.  Chicago.  Illinois  60611-2092  and 

the  OMB  reviewer,  Laura  Oliven  (202- 

395-7316),  Office  of  Management  and 

Budget,  Room  10230,  New  Executive 

Office  Building,  Washington,  D.C. 

20503. 

Chuck  Mierzwa. 

Clearance  Officer 

IF'R  Doc.  95-784  Filed  1-11-95:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35197;  File  No.  SR-Amex- 
94-57] 

Self-Regulatory  Organizations; 
American  Stock  Exchange, 
Incorporated;  Notice  of  Filing  of 
Proposed  Rule  Change  Relating  to 
Implementation  of  a  Three-Day 
Settlement  Standard 

January  6, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"},'  notice  is  hereby  given  that  the 
American  Stock  Exchange  Inc. 
("Amex")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  on  December  13, 
1994,  and  filed  an  amendment  thereto 
on  December  23,  1994,  as  described  in 
Items  I,  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  Amex. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Amex  proposes  to  modify  its  rules  to 
implement  a  three  business  day 
settlement  standard. 

Self-Regulatory  Organization's 
Statement  Regarding  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


rjU.s.cS/SsibKDdosa) 


A.  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

On  October  6,  1993,  the  Commission 
adopted  Rule  15c6-l  under  the  Act 
which  establishes  three  business  days 
after  the  trade  date  ("T+3  ")  instead  of 
five  business  days  ("T+5")  as  the 
standard  settlement  cycle  for  most 
broker-dealer  trades. ^  The  rule  will 
become  effective  June  7,  1995. '  In  the 
release  adopting  Rule  15c6-l,  the 
Commission  concluded  that  a  T+3 
settlement  cycle,  as  compared  to  the 
current  T+5  settlement  cycle,  will 
reduce  credit  and  liquidity  risks  and 
will  increase  efficiency  in  broker-dealer 
and  clearing  agency  operations. 

In  order  to  accommodate  the 
implementation  of  the  new  settlement 
standard  pursuant  to  Commission's  Rule 
15c6-l,  Amex  will  amend  the  following 
rules.  Rule  17,  which  concerns 
transactions  in  rights  and  warrants, 
refers  to  five  business  days  in  describing 
when  transactions  preceding  the  final 
day  of  trading  must  be  made  only  for 
"cash"  settlement.  "Five"  will  be 
changed  to  "three.  "  Rule  124(c)  defines 
delivery  conditions  for  "regular  way  "  as 
the  fifth  business  day  following  the 
contract.  "Fifth"  will  be  changed  to 
"third."  Rule  124(d)  requires  seller's 
option  delivery  to  be  made  within  the 
time  specified  in  the  option,  which  time 
shall  not  be  less  than  six  business  days 
nor  more  than  sixty  days.  "Six"  will  be 
changed  to  "four  " 

Rule  179(a)  requires  during  the  five 
business  days  preceding  the  final  day 
for  trading  in  an  issue  of  rights,  every- 
order  entered  on  a  specialist's  book 
shall  be  for  "next  day"  delivery.  "Fifth  " 
will  be  changed  to  "third."  Rule  179(b) 
dictates  during  the  five  final  business 
days  for  trading  in  an  issue  of  warrants, 
every  order  entered  on  a  specialist's 
book  shall  be  for  "cash,"  and  during  the 
three  preceding  business  days  every 
such  order  entered  shall  be  for  "next 
day"  delivery.  "Fifth"  will  be  changed 
to  "third."  Rule  179(c)  requires  during 
the  five  business  days  preceding  the 
final  day  for  trading  in  an  expiring 
equity  security,  every  order  entered  on 
the  specialist's  book  shall  be  for  "next 
day"  delivery,  and  on  the  final  day  for 
trading  in  such  equity  security,  every 
order  entered  on  a  specialist's  book 
shall  be  for  "cash."  "Fifth"  will  be 
changed  to  "third." 

Rule  205C(2)  requires  that  where  an 
odd-lot  dealer  accepts  "seller's  option" 


-  Securities  Exchange  Act  Release  No.  33023 
(Octoticr  6.  1993).  58  KR  52891. 

'Securities  Exchange  Art  Release  No.  34932 
INo\enilx!r  9.  1994).  59  KR  59137 


trades  for  delivery  within  not  less  than 
six  business  days  nor  more  than  thirty 
days  following  the  day  of  the  contract, 
such  order  shall  be  filled  at  a  price 
below  the  effective  round  lot  sale  or  bid 
regular  way  by  the  amount  of  any 
differential.  "Six"  will  be  changed  to 
"four." 

Rule  423  refers  to  fourth  and  third 
business  days  in  discussing  agent 
instructions  with  respect  to  receipt 
versus  payment  ("RVP")  or  delivery 
versus  payment  ("DVP  ")  customer 
transactions.  "Fourth"  and  "third"  will 
be  changed  to  "second"  and  "first.  " 
Rule  830  states  that  transactions  in 
stocks  shall  be  ex-dividend  or  ex-rights 
on  the  fourth  business  day  preceding 
the  record  date.  "Fourth"  business  day 
will  be  changed  to  "second"  business 
day.  With  regard  to  a  record  date  other 
than  a  business  day.  the  "fifth"  will  be 
changed  to  the  "third."  The  proposal 
also  eliminates  the  distinction  between 
New  York  City  transfers  and  transfers 
outside  .New  York  City. 

Rule  858  directs  settlement  in 
contracts  in  bonds  dealt  in  "and 
interest."  There  shall  be  added  to  the 
contract  price  interest  on  the  principle 
amount  at  the  rate  specified  in  the  bond, 
which  shall  be  computed  up  to  but  not 
including  the  day  on  which  delivery  is 
due.  except  that  in  the  case  of  contracts 
made  "seller's  option."  Currently 
interest  is  computed  only  up  to  but  not 
including  the  fifth  business  day 
following  the  day  of  the  contract.  The 
proposed  rule  change  would  compute 
the  interest  up  to  the  day  when  delivery 
would  have  been  due  if  the  contract  had 
been  made  "regular  way" 

Rule  862  states  that  the  notice  for  the 
return  of  loans  of  securities  must  be 
given  before  3:45  P.M.  on  a  business  day 
and  such  return  shall  be  made  on  the 
■fifth"  business  day  following  the  day 
in  which  notice  is  given.  "Fifth"  will  be 
changed  to  "third." 

Rule  866  requires  for  loans  of 
securities  to  be  deliverable  on  the 
"fifth"  business  day  following  the  day 
of  the  loan  unless  otherwise  agreed  to 
by  the  parties.  "Fifth"  will  be  changed 
to  "third.  "  Rule  882  refers  to  delivery  of 
securities  and  due-bills  after  the  record 
date  or  after  the  "equivalent  New  York 
record  date"  and  requires  the  seller  to 
pay  or  to  deliver  to  the  buyer  the 
distribution  made  with  resjiect  to  such 
security.  With  stock  or  cash  dividends 
or  rights  to  subscribe,  the  seller  shall 
deliver  to. the  buyer  either  the  dividf  nd 
or  rights  or  a  due-bill  for  such  dividend 
or  rights  within  five  days  after  the 
record  date  or  the  equivalent  New  York 
record  date.  "Fifth"  day  will  be  chanp-  1 
to  "third."  The  proposal  al.so  eliminatts 
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participated  in  meetings 
the  Commission  among 
organizations,  clearing 
and  other  industry 
and  has  kept  its  members 
"le  forthcoming  transition 
effective  date  for 
draws  near.  Amex  will 
iducate  its  membership  and 
hat  they  are  informed  and 
;pecific  timing  and  cutover 
.  Vmexs  implementation  of 
;1  anges  will  be  consistent 
1995  conversion  schedule 
and  the  National  Securities 
ifjration  ("NSCC")  have 
industry  use*  The 
•  IS  follows. 


Settlement 
date 


June  9  Fri- 
day. 

June  9  Fri- 
day. 

June  12  Mon- 
day. 

June  12  Morv 
day. 


If  the  Con  mission  determines  to  alter 
the  exempli  ins  currently  provided  in 
Rule  15c6-1 .  the  Amex  may  be  required 
to  file  addit  onal  rule  amendments. 

The  prop<  sed  rule  change  is 
consistent  v  ith  Section  6(b)  of  the  Act 
in  general  a  id  furthers  the  objectives  of 
Section  6(bl5)  in  particular  in  that  it 
protects  inv  jstors  and  the  public 
interest  by  i  educing  the  risk  to  clearing 
corporation  ;,  their  members  and  public 
investors  w  lich  is  inherent  in  settling 
securities  tr  insactions.  This  is 
accomplish  fd  by  reducing  the  time 
period  for  s  sttlement  of  most  securities 
transaction;  which  will  correspondingly 
decrease  th(  i  number  of  unsettled  trades 
in  the  clearance  and  settlement  system 
at  any  giver  time. 

The  propi  »sed  change  is  also 
consistent  vrith  Commission  Rule  15c6- 
1  which  ret  uires  brokers  or  dealers  to 
settle  most   ecurities  transactions  no 
later  than  tl  e  third  business  day  after 
the  date  of  tie  contract  unless  otherwise 
expressly  a|  reed  to  by  the  parties  at  the 
time  of  the  ransaction. 


*  NSCC  will 
the  conversion 
scheduled  for 
from  Friday.  I 
.ind  from  Mon 
'the  second 
Monday.  |une 
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ise  two  double-setticnient  day.s  for 
The  firsl  double-day  settlement, 
ridav.  June  9,  will  incorporate  tradi's 
ne  2  (the  last  T-f5  settlement  day! 
lay,  June  5  (a  T+4  settlement  dayl. 
dotible-day  settlement,  scheduled  for 
2.  will  include  tiades  fiom  Tuesday, 
lement  day)  and  Wednesday.  June 
settlement  day).  With  respect  to  the 
daysion  which  "regular  way"  trades  will 
kmex  rules  will  be  temporarily 
i  mended  ac  cordingly 


B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Amex  consents,  the 
Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary',  Securities  and  Exchange 
Commission,  450  Fifth  Street  N\V.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  tluin 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex. 

All  submissions  should  refer  to  File 
No.  SR-Amex-94-57  and  should  be 
submitted  by  February  2,  1995. 

For  the  Commission  by  the  Division  ot 
Market  Regulation,  pursuant  to  delegated 
authority 

Margaret  H.  McFarland, 
Df-pu  ty  Secretary 
IFR  nm:.  95-815  Filed  1-1 1-35;  8:45  a.nil 
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[Release  No.  34-35190;  File  No.  SR-CBOE- 
94-50] 

Self-Regulatory  Organizations;  Notice 
of  Fifing  and  Order  Granting  Partial 
Accelerated  Approval  of  a  Proposed 
Rule  Change  and  Amendment  No.  1  to 
the  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  As-Of-Add 
Submissions 

latiuary  3.  1095. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
('Act").'  and  Rule  19b^  tliereunder.-^ 
notice  is  hereby  given  that  on  December 
1. 1994,  the  Chicago  Board  Options 
Exchange.  Inc.  ("CBOE"  or  "Ext;hango') 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  Exchange.  The 
Exchange  subsequently  filed 
Amendment  No-.  1  to  the  proposed  rule 
change  on  December  23, 1994. »  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons.  As  discussed  below,  the 
Commission  has  also  granted 
acceleratod  approval  to  a  portion  of  the 
proposal. 

I.  Seif-Regulator\  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  E.xchange  proposes  to:  (1)  Amend 
CBOE  Rule  2.26  so  as  to  place  a  ceiling 
on  the  monthly  fees  members  pay  for 
submitting  trade  information  under 
Exchange  Rule  6.51  *  after  the  trade  djili- 
(each  an  "as-of-add")  on  more  than  a 
stated  maximum  percentage  of  their 
monthly  trades  and  to  enable  the 
Exchange  to  suspend  the  rule  in  exigent 
circuinstunces;  and  (2)  amend  CBOE 
Rule  1 7.50(g)  to  include  a  fint;  schedule 


'  IS  t-.SC  78s{b;ni(i<)88) 

-17ClR240.19t)-4(l'J91). 

•In  .\mcndii]«!nt  No.  1  to  the  p!u(H<Siii.  tht- 
E\ch<inj{e  proposes  to  change  the  fine  .'.cheduii'  iis 
propo.sed  under  CBOE  Rule  17  50(t;l  in  two  w.iys. 
First,  as  amended,  a  fine  will  he-  assesMi!  whenever 
the  ds-of-«dd  (as  defined  herein)  subniissions  of  an 
individual  member  or  a  cleariiif;  member  («uitls  oi 
exceeds  30O'\  of  that  member's  maxirTiiim  nuiniiial 
ds-ot-add  late  for  two.  rather  than  three,  ronsecutivc 
months.  Se(  ond.  nne.".  will  b«!  imposed  with 
referent  e  to  a  rolling  12-month  period,  rather  liutn 
wi'liin  a  calendar  year.  In  .^mendmenl  \o.  1  the 
Lxchanfje  al.so  requests  accelerated  approviil  of  thi 
pro[>osed  rule  change.  See  Leltct  from  Dim 
Schneider,  .Schiff  Hardin  &  VV?ite.  to  Sliaror. 
Lawsoii.  Assistant  Director.  Offit  e  of  Market 
Supervision  ("OMS").  Division  of  Market 
Kegulation  ("Division").  Commission,  ddteil 
December  21.  1994  (".V-ncndment  No.  1  "1. 

*  Among  other  things.  Rule  6.51  requires  that 
each  trdn.sdction  be  immediately  reported  to  the 
Exi  hange  in  a  form  and  manner  prescribed  by  the 
Ex(  hange  Sec  Rule  6.S1(8). 


for  substantial  and  repeated  failures  to 
submit  trade  data  on  the  trade  date.  The 
Exchange  also  proposes  that  the  as-of- 
add  fee  pilot  program  ("Pilot  Program"), 
as  proposed  to  be  amended  herein,  be 
made  permanent.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary.  CBOE,  and  at  the 
Co.nimission. 

11.  Self-Regulatory  Orj^anizalion's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
('hange 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discusse^J 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
.statements  may  be  examined  at  the 
places  specified  ip  Item  IV  below  The 
CBOE  has  prepared  summaries,  set  forth 
in  Sections  (A),  (B),  and  (C)  below,  of 
the  most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Orgnnizatiun '.«. 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the;  proposed  rule 
change  is  to  amend  the  as-of-add  fee 
Pilot  Program  in  three  ways  and  to  have 
the  Pilot  Program,  as  amended,  made 
permanent.  The  proposed  changes 
would:  (1)  Place  a  ceiling  on  the 
monthly  as-of-add  fee  to  be  paid  under 
Rule  2.26;  (2)  establish  a  fine  schedule 
under  Rule  17.50(g)  for  substantial  and 
repeated  failures  to  submit  trade  data  on 
the  trade  data;  and  (3)  incorporate  into 
Rule  2.26  provisions  like  those  currently 
included  in  Rule  2.30(g)  ("Fee  for 
Delayed  Submission  of  Trade 
Information")  that  would  authorize  the 
E.xchange  to  suspend  Rule  2.26  (and 
thereby  waive  the  fees  that  would 
otherwise  be  due)  in  exigent 
(irrumstances.  The  Exchange  believes 
these  amendments  to  the  Pilot  Program 
are  hilly  responsive  to  the  concerns  the 
Commission  has  previously  identified 
with  respect  to  the  Pilot  Program.^ 

Under  the  Pilot  Program  in  its  present 
form,  the  fee,  if  any,  to  an  indi\idual 
member  is  $10.00  for  each  as-of-add 
submitted  during  a  given  month  in 
excess  of  the  percentage  of  such 
submissions  considered  "nominal" 


'  See  Securiiies  hx(.hange  .\ct  Release  Nos.  329*«9 
(October  1.  1993).  58  FR  53003  (October  13.  1993) 
(Order approving  the  as-of-add  fee  Pilot  Program  on 
a  six-month  pilot  basis).  33855  (April  4. 1994).  59 
VH  17128  (April  11.  1994)  (order  extending  the  Pilot 
Program  until  September  30.  1994).  aiid  34783 
(Octobers.  1994).  59  FR  514".9  (October  11.  1994) 
(order  extending  the  Pilot  Piogram  until  Utcembei 
31, 1994)  ("Pilot  Extension  .Xpjirove!  Order"! 


under  paragraph  (a)  of  Rule  2.26.'  The 
f(H?  to  any  clearing  firm  under  paragraph 
(b)  of  that  rule  is  $3.00  for  each  as-of- 
add  submitted  in  excess  of  the 
"nominal"  percentage."  In  ad(liti(!:i,  anv 
memlier  as.sessed  an  as-of-add  hte  hiay 
request  verification  from  the  Exchange 
pursuant  to  Part  B  of  Chapter  XIX  of 
CBOE's  Rules  and  may  appeal  the  fw 
assessment  pursuant  to  Part  A  thereof. 

The  CBOE  believes  that  the  as-of-add 
fees  assessed  pursuant  to  the  Pilot 
Prr)gram  recognize  that  late  tradt; 
submissions  impose  special  processing 
costs  on  the  Exchange  and  require 
significant  effort  by  clearing  firms  and 
executing  brokers  to  check  and  resolve 
late  trade  reports.  The  Exchange 
represents  that  late  trade  submissions 
are  especially  likely  to  burden  the 
Exchange's  operations  during  periods  of 
high  volume  and  heightened  volatility, 
when  added  stress  is  least  tolerable, 
thereby  adding  financial  risk  to 
members  during  these  already  difficult 
periods. 

The  as-of-add  fees,  according  to  [hv 
Exchange,  respond  to  these  problems  in 
two  ways.  First,  the  as-of-add  fees  help 
to  reimburse  the  Exchange  for  the 
administrative  burdens  and  costs  of 
processing  post-trade  date  submissions, 
and  impose  the  obligation  to  m.ake  such 
reimbursement  on  those  members  who 
account  for  an  inordinate  number  of  as- 
of-add  submissions  and  who  are  tlius 
most  responsible  for  these  added  costs 
in  the  first  placj?  [i.e.,  individual 
members). 

Second,  the  Pilot  Program  creatt;s 
what  the  Exchange  believes  to  be 
reasonable  economic  incentives  for 
members  to  submit  trade  data  on  ihv 
trade  date,  thereby  relieving  the 
Exchange  and  Exchange  members  of 
high  levels  of  special  handling 
associated  uilh  processing  as-of-adds 
The  Exchange  continues  to  believe,  for 
the  reasons  set  forth  in  previous  filings 
and  supplemental  correspondence,"  that 
the  particular  fees  included  in  the  Pilot 
Program  are  equitably  allocated  among 
individual  members  and  cli  aring 
member  opganizations. 

hi  the  last  extension  of  the  Pilot 
Prcjgram,  the  Commission  approved  the 
proposed  rule  change  as  a  fair  and 
equitable  allocation  of  reasonable  fees, 
but  asked  the  Exchange,  in  connection 
with  any  reque.st  to  make  the  Pilot 
I'rogram  permanent,  to  consider  ways  to 


'■'l!\e  current  'i:omiiTal"  maxinuir.  allowbl.t- 
.nonthiv  t:amber  of  af.  of  adds  for  individutsi 
.iiembers  is  2  4^:<  of  an  individua!  nie.T.her''. 
monthly  trades. 

"The  ciirrenl  "nominar'  maximum  ajiowdbl' 
monllily  number  of  as  of  adds  for  clearing  meI:ti>^r'- 
is  1  '..""i  of  ciMring  members'  monthly  tTfci'.f>.. 

"Sw  siiprn  note  5  and  infra  note  10. 


incorjiorate  the  Pilot  Program  into 
Exchange  Rule  17.50(g).  under  which 
the  Exchange  imposes  fines  for  minoi 
rule  violations  ("Minor  Rule  Plan").'* 
The  Commission  also  required  the 
CBOE  to  submit  a  report  setting  forth 
partit:ular  stati'^tic  s  about  the  Pilot 
Program.'" 

The  first  proposed  amendment  to 
Rule  2.26  would  place  a  cap  on  the 
monthly  fee  that  any  individual  nieiiibfr 
or  clearing  firm  would  pa\  under  that 
rule.  The  monthly  fee  to  individual 
incumbers  under  Rule  2.2G(a)  wuukl  lie 
capped  at  $500.00.  atid  the  monthly  fee 
to  clearing  firms  under  Rule  2.26(b) 
would  be  capped  at  $1,000.00.  The 
Exchange  believes  that  tht>  c  aps.  when 
set  at  the  levels  proposi^d.  will  enable 
the  Exchange  to  recover  its  costs  for  as- 
of-add  processing  while  ensiu-ing  that 
no  individual  meniber  or  cleariiiv; 
member  organization  pays  an 
inajjpropriately  high,  or  puiiiti\e.  ItH-.-' 
In  addition,  although  the  proposed  rap 
levels  are  different  for  individual 
members  as  compared  to  clearing  firms. 
the  E.xchange  t)elieves  that  the  structure 
and  size  of  the  fee  caps  are  equitable 
and  appropriate.  Cilearing  firms  pay.  on 
average,  substantially  higher  aggregate 
as-of-add  fees  than  do  individujil 
members,  and  the  fee  cap  to  clearing 
firms  accordingly,  in  the  Exchange  s 
opinion,  should  be  set  at  a  higher  level 

The  second  proposed  amendment  to 
Rule  2.26  would  incorporate  in  a  new 
paragraph  (d),  provisions  authorizing 
the  Clearing  Prcxredures  Committee, 
with  the  approval  of  the  President  of  the 
Exchange,  or  his  designee,  to  suspentl 
application  of  the  rule,  and  thereby 
waive  the  assessment  of  as-of-add  fees. 
for  periods  no  greater  than  seven 
c:alendar  days,  plus  extensions, 
whenever  unusual  circumstant  is  so 
dictate.  This  new  paragraph 
corresponds  to  the  similar  suspension 
provisions  contained  in  Rule  2.30(g).'- 
In  the  proposal  as  in  Rule  2.3n(g).  the 
term  "unusual  cirtunistanr.es'  refers  to 


'■See  Pill.;  txtti.s.oi:  .^ppr(•vel  Order.  sL-; :;:  note 
.i.  In  the  Pilot  Exter.sio::  Approial  Orriei  the 
Commission  stated  that  it  would  not  be  :iu.:;:;ed  to 
.tr,.ii;  a  further  extension  of  the  as-of-add  fw  Pilot* 
Program  until  the  coacenis  of  the  Coj!.;.".i»sit;;j 
••\p:essed  thereir.  had  b«^n  aridresvd  i>v  theCHOE 
hi 

■".Sef  Letter  trum  Jodrine  Mojfn  -S  !ver  .^••.N4H.j;«te 
trt-neral  Counsel.  f;BOt.  to  Sharon  Liiwson. 
.Assistant  Director.  OMS.  Division.  (  on-.ir.issin::. 
lirtted  .November  29.  1994  CPiliii  Report'!. 

' '  The  CBOfc  notes  :)a:  t.he  use  of  fee  c-pc  will 
limit  the  incentive  effect  of  the  Pilot  Program,  but 
trial  result  wiil.  in  it5  op-.nion.  be  ui'.sr'.  in  ivr?  l.y 
!:;e  introduction  ot  ti*  prop<i4e<:  I.;  e  v  i'.cttifie 
■.  :derKu!e  17  SO;g; 

'-  Rule  2  liO  ptov  ;des  tor  fees  to  tie  issesse*; 
&R«in.s;  market  makers  and  clearing  ::.!  ntlieis  tor 
Ijiiingio  si.b.iiil  trade  information  required  liy  R..ie 
*>.''■  1  within  two  ho.,rs  after  exrt.jlIo:i  ol  a  truiie. 
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' '  See  supra 

'■•See 
fines  would  be 
example,  an  in 
first  offense  for 
the  nominal  a 
three  or  more 
January  would 
member  again 
of-adds  by  three 
Telephone 
Schiff  Hardin  & 
Counsel,  OMS. 
8,  1994. 

'■•See  supm 
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anticipates  that  this 
Id  be  used  very 
The  Exchange  represents 
\oked  Rule  2.30 
(  nly  once  a  year,  on 
the  rule  was  adopted  in    , 
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volume  and  a  trading 

of  the  day.  Therefore, 
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under  proposed 
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nfctes  6  and  7 
Amend  nent  No.  1.  supra  note  3.  These 
i  ssessed  on  a  rolling  basis.  For 
dual  member  who  is  cited  for  a 
minor  rule  violation  for  exceeding 
able  number  of  as-of-adds  by 
tifies  during  each  of  December  and 
fined  for  a  second  offense  if  that 
ejiceeds  the  allowable  number  of  as- 
or  more  times  during  February, 
conversation  between  Dan  Schneider. 
SVaite,  and  Brad  Ritter.  Senior 
ivision.  Commission,  on  December 

r^tes  6  and  7 


effectively  supplement  the  fees  assessed 
under  Rule  2.26,  by  providing  a  clear 
sanction  in  those  circumstances  in 
which  discipline  is  clearly  appropriate. 
As  structured,  fines  would  be  imposed 
when  late  submissions  by  a  particular 
member  or  members  reflect  a 
pronounced  pattern  of  persistent  and 
excessive  use  of  as-of-adds.  Absent  such 
a  pattern,  the  Exchange  believes,  that 
the  assessment  of  fees  is  sufficient  and 
that  fines  should  ordinarily  not  be 
imposed.  Of  course,  in  any 
circumstance  in  which  a  member's  use 
of  as-of-adds  suggests  that  it  may  be 
appropriate  to  impose  more  severe 
disciplinary  sanctions  than  would  be 
provided  for  under  Rule  17.50(g),  the 
member  would  be  subject  to 
investigation  and  discipline  in 
accordance  with  Chapter  XVII. "^ 
The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Seclion  6  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act,i^  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  facilitating 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  to  protect  investors  and  the  public 
interest. 

fB)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 


d 


llcw 


accelerated  effectiveness  pursuant  to 
Section  19(b)(2) '«  of  the  Act.'" 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  Section  G(b)(5).^" 
Specifically,  the  Commission  finds,  as  it 
did  in  originally  approving  the  Pilot 
Program  and  the  subsequent 
extensions.- 1  that  imposing  fees  on 
members  who  submit  as-of-adds  for 
more  than  a  prescribed  percentage  of 
transactions  in  any  month  is  likely  to: 
(1)  Offset  the  carrying  costs  incurred  by 
the  Exchange  and  Exchange  members  as 
a  result  of  these  post-trade  date 
submissions;  (2)  make  trade 
comparisons  on  the  CBOE  more  efficient 
in  terms  of  the  time  and  expense 
involved  in  trade  processing;  and  (3) 
reduce  the  risk  exposure  to  investors 
and  Exchange  clearing  members. 
Additionally,  the  Commission  continues 
to  believe  that  the  Pilot  Program  does 
not  raise  any  due  process  concerns 
because  of  the  availability  of  the 
verification  and  appeals  processes 
pursuant  to  Chapter  XIX  of  CBOE's 

rules. '2 

The  Commission  believes  that  the 
proposed  caps  on  the  monthly  as-of-add 
fees  that  can  be  assessed  against 
members  adequately  addresses  one  of 
the  concerns  previously  noted  by  the 
Commission  of  assessing  inordinately 
high,  or  punitive,  monthly  "fees"  for 
violations  of  Exchange  rules.^ »  By 
placing  the  proposed  caps  on  the 
maximum  monthly  as-of-add  fees,  the 
Commission  believes  that  it  is 
appropriate  for  the  Exchange  to 
continue  to  classify  these  assessments  as 
fees,  rather  than  requiring  the  Exchange 
to  institute  disciplinary  proceedings  and 
to  assess  fines  against  members  each 
time  they  submit  as-of-adds  in  violation 
of  Exchange  rules. 2-»  Additionally,  the 
proposal  to  incorporate  the  Pilot 
Program  into  the  Minor  Rule  Plan  under 
Rule  17.50  further  minimizes  the 
Commission's  concerns  about 
classifying  these  assessments  as  fees 
rather  than  fines. ^s  The  proposal 


'"The  CBOE  has  agreed  to  issue  a  Regulatory 
Circular  to  members  describing  the  portions  of  the 
projxisal  approved  herein,  describing  the  portion  of 
the  proposal  to  incorporate  the  Pilot  Program  into 
the  Minor  Rule  Plan,  emphasizing  that  serious 
instances  or  extended  periods  of  late  submissions 
will  be  subject  to  investigation  and  possible 
disciplinary  action  notwithstanding  Rule  17.50(g), 
and  highlighting  that  all  members  assessed  a  fee 
pursuant  to  the  Pilot  Program  may  submit  a  request 
for  verification  and  may  appeal  the  fees  assessed 
pursuant  to  Chapter  XIX  of  the  CBOE  Rules. 

'M5U.S.C.  78f(b)(5)(1988). 


'•15U.S.C.  78s(b)(2)(1988). 

'■•Sen  .\mendment  No.  1.  supra  note  3. 

^"ISL'.S.C.  78f(b)(5)(1988). 

''See  supra  note  5. 

•'Id 

2'W 

'■•The  Commission  notes  that  its  findings  herfin 
are  limited  to  as-of-add  submissions.  For  violations 
of  other  Exchange  rules,  it  may  be  inappropriate  to 
allow  the  Exchange  to  assess  fees  to  encourage 
compliance  rather  than  instituting  disciplinary 
proceedings  again.st  members  for  such  violation!. 

25  The  Commission  notes  that  although  the 
proposal  to  incorporate  the  Pilot  Program  into  thi- 


ensures  that  at  some  objective  level, 
members  will  be  cited  for  violating 
Exchange  Rule  6.51  ^e  In  connection 
with  as-of-add  submissions.  The 
Commission  believes  that  the  prospect 
of  being  fined  for  a  rule  infraction, 
particularly  where  the  as-of-adds  refiect 
a  significant  pattern  of  abuse  in 
violation  of  the  requirements  of  Rule 
6.51,  will  act  as  a  further  incentive  for 
encouraging  exchange  members  to 
reduce  their  as-of-add  submissions. 

Furthermore,  the  Commission  does 
not  believe  that  the  fact  that  the 
proposed  monthly  cap  as-of-add  fees  is 
ingher  for  clearing  members  (SIOOO) 
than  for  individual  members  (S500) 
raises  significant  regulatory  concerns.  In 
its  present  form,  the  Pilot  Program 
distinguishes  between  clearing  members 
and  individual  members  in  two 
respects.  First,  the  monthly  allowable 
percentage  of  as-of-adds  is  higher  for 
individual  members  than  for  clearing 
members.'''  Second,  the  per-tradc  fee 
amount  assessed  against  individual 
members  ($10)  is  higher  than  that 
assessed  against  clearing  members  (S3). 
Because  the  average  fee  assessed  against 
clearing  members  during  the  period 
between  October  1,  1993,  and 
September  30,  1994,  (S307.51)  was 
higher  than  the  average  fee  assessed 
against  individual  members  ($104.50),-** 
the  Commission  does  not  disagree  with 
the  Exchange's  determination  that  it  is 
reasonable  for  the  monthly  cap 
applicable  to  clearing  members  to  be 
higher  than  tlie  cap  applicable  to 
individual  members.  Moreover,  even 
though  the  Exchange  represents  that 
most  as-of-adds  are  the  result  of  late 
submission  by  individual  members 
rather  than  by  clearing  m.embers.  the 
Commission  believes  that  clearing 
members  have  some  ability  to  encourage 
individual  members  to  reduce  their 
number  of  as-of-adds.  for  example,  by 
charging  fees  to  individual  members 
who  regularly  submit  as-of-adds  to  the 
clearing  member  for  processing. 
Additionally,  assuming  that  the  portion 
of  the  proposal  to  incorporate  violations 
of  Rule  2.26  into  the  Minor  Rule  Plan  is 
ultimately  approved .-^  the  Commission 
notes  that  it  will  be  possible  for 
individual  menibors  who  submit  a 
significant  number  of  as-of-adds  in 


Minor  Rule  Plan  fSconsistent  w  1:*:  the 
Commis.sion's  prior  suggestions  regarding  the  Pilut 
Program,  for  the  reasons  discuss*  d  orlow.  this 
[lonion  of  the  proposed  rule  chdr.ge  :s  being 
published  for  comment  and  is  nut  being  approved 
'ly  the  Commission  on  an  aiceleiated  basis  hr.-tiin 
Wilis  the  reniaindi-r  of  the  proposal. 

■'Soc  supra  note  4. 

■''  See  supra  notes  6  and  " 

-''See  Pilot  Report,  supra  note  10 

■'"See  supra  note  25. 


relation  to  their  total  number  of  monthly 
trades  to  be  fined  for  violating  the  Minor 
Rule  Plan  without  reaching  the  cap  on 
fees  pursuant  to  Rule  2.26.  Finally,  the 
fines  proposed  for  violating  the  Minor 
Rule  Plan  for  as-of-add  submissions  are 
the  sanie  for  individual  members  and 
for  clearing  members.  Even  with  the 
lower  monthly  cap  on  fees,  therefore, 
the  Commission  believes  that  the 
proposal  provides  significant  incentives 
for  individual  members  to  reduce  their 
as-of-add  submissions.  As  a  result,  the 
Commission  believes  tKat  the  difference 
between  the  cap  levels  for  indixidual 
members  and  clearing  members  is 
reasonable  and  consistent  wifii  the  Act. 

The  Commission  also  notes  that  in 
prior  extensions  of  the  Pilot  Program, 
the  Commission  expressed  concern  over 
the  E.xchange's  inability  to  determine, 
without  examining  each  indi\'idual 
tr.ade,  whether  particular  as-of-adds  are 
submitted  due  to  the  fault  of  an 
individual  member  or  that  member's 
clearing  firm.*°  As  a  result,  in 
detennijiing  whether  a  member  has 
exceeded  its  stated  monti:ly  percentage 
of  allowable  as-of-adds.  each  as-of-add 
processed  by  a  clearing  member  is 
counted  against  both  the  clttaring 
member  and  the  individual  mem.ber 
whi'  executed  the  transaction.  For 
several  reasons,  however,  the 
Commis^ion  now  believes  that  this  riotts 
not  prevent  a  findi;ig  that  the  Pilot 
Program  is  consistent  with  the  .\ct 
First,  data  gathered  by  the  Exchange 
from  the  first  year  of  operation  of  the 
Pilot  Program  support  the  Exchange's 
representation  that  most  as-of-adds  are 
the  result  of  late  submissions  by 
individual  members,  not  clearing  firms. 
From  Ortuber  1, 1993,  through 
September  31,  1994.  there  were  463 
a.sse.ssments  of  fees  against  individual 
members  pursuant  to  the  Pilot  Program 
but  only  13  such  assessments  against    ' 
clearing  members.""  Second,  during  that 
same  period,  only  one  indiviaual 
meinbr-r  requested  verification  of  the  fee 
assessed  by  the  Exchange  and  that 
member  did  not  appeal  the  assessment 
upon  receipt  of  verification ..*Tom  the 
Exchange. '^  Finally,  the  Commission 
has  not  received  any  comment 
concerning  the  Pilot  Program,  in 
general,  or  this  aspect  of  the  Pilot 
Program,  in  particular.  As  a  result.  tl:e 
Commission  does  not  belie\e  that 
individual  members  are  being  damaged 
as  a  result  of  the  CBOE's  inability  to 
efficiently  identify  the  party  actuall\ 
responsible  for  each  as-of-add. 
especially  given  that  members  may 


"*  Sue  tupra  note  5. 

^'  Set'  Pilcii  RcjHirt.  supra  note  10 


request  verification  of.  and  may  appeal, 
any  as-of-add  fee  assessed  by  the 
Exchange. 

Finally,  the  Commission  believes  that 
the  proposal  to  add  paragraph  (d)  to 
Rule  2.26  concerning  waivers  of  the  as- 
of-add  fees  in  unusual  circumstances  is 
also  consistent  with  the  Act  Prrjposed 
paragraph  (d)  substantively  mirrors 
parag^ph  (g)  of  Rule  2  30,  which  was 
previously  approved  by  the 
Commission.  Rule  2.30  is  similar  to 
Rule  2.26  in  that  both  rules  are 
concerned  uiih  the  late  submission  of 
trade  data.  * '  As  a  result,  the 
Commission  believes  that  if  Rule  2.30 
can  be  waived  in  the  event  of  exijient 
circumstances,  a  similar  provisitm 
should  also  apply  to  Rule  2.26.  The 
Commission  believes  that  when  unusual 
circumstances  exist  that  affect  t.he 
ability  of  a  significant  number  of 
members  to  submit  trade  inforniation  to 
the  Exchange  m  a  timely  manner  it  may 
ntjt  be  appropnate  to  assesf,  fees.  ..nd 
possibly  fines  fassuming  the 
amendment  to  the  Minor  Rale  Fl'jn 
discussed  herein  is  ultimately  approved 
as  adopted),  asainst  inriividiiai  r.<-r».hers 
and  clearing  m*'mbers.  The  Commission 
expects  the  CBOE  to  use  its  po-.ver  to 
waive  as-of-add  fees  onlv  in  highlv 
uniisutil  circumstances.  In  add.tii.ti, 
while  the  CBOE  has  indicated  ihcit  the 
power  to  waive  ds-wf-add  fr-es  wii! 
usu.iiiv  be  u.sed  in  conjunction  with  the 
similar  power  in  Rule  2.30.  the 
Commission  expects  the  CBOE  to 
examine  each  situation  on  its  merits  to 
determiue  whether  just  Rule  2.30  or 
both  Rules  2.26  and  2.30  should  oe 
waivr-il  in  a  particular  situaiinn.  '■' 

Ttie  Commission  finds  pood  cause  for 
aj)prov  inp  the  fuJlowine  portions  «f  tlie 
proposed  rule  change  and  .'Amendment 
No  1  thereto  prior  to  the  thirtieth  riav 
after  the  date  of  publication  of  n:''i(."  nf 
filing  thereof  in  the  Federal  Register  ( 1 1 
The  request  for  permanent  rippro-,  ai  of 
the  Pilot  Program:  (2)  the  proposal  to 
imjiose  caps  on  the  monthiv  fee  that  ( ..n 
be  assessed  against  meml»ers:  and  i  <>  the 
portion  adopting  paragraph  .M)  tt.>  Rui- 
2.26  to  allow  the  Exchange  to  waive 
application  of  the  rule  in  unusual 
f.iri  umstances. 

First,  granting  permanent  api.rcvrii  iT 
the  Pilot  Program  wii!  permit  the  Piiut 
Program  to  remain  in  effect  without 


Spf  ii.Lira  note  1 .' 
'"  For  piwn'.pie.  »iiuu:ior..s  couic  at;*!-  :i.r  «\r.|.  ~ 
;  ;n<i\  bp  appropriate  tor  tne  Lxt  r,dr.iie  ti.  Woivr 
Kulf  2. HO.  bu;  if  the  un'..5ua!  c;rn;ir.s!ar.n;«  .^s: 
■  .rily  a  !t'w  hours.  :l  run  bf  i.nupprnpr'is'i-  Tr. 
ri.nri-.ide  t.".al  trade  (:<itn  roiiid  r.nvtjf  ■<..bm:T>Mi  'n 
:iiiist  n.rmbrrs  on  the  same  day  'Aut'.  the  trade* 
iKLiir  •!:  sui.ha  si'j.ilion.  ihe  Comn;;ss  rn  >•..•■.•■ 
Via'  i.  wc.:.Ui  f.o!  be  appropriate  for  •':!■■  tviT-ir^e 
;ii  iil<ii  w.Tivi*  R-.:!t' .;  26. 
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I  Commii  sion 
tie 


interruption 
above  and  in 
the  Pilot 
believes 
of-adds  subni 
benefit 
Exchange's 
CBOE  more 
involved  in 
reducing  risl : 
Exchange 
the  Exchang 
problems 
complaints 
Exchange 
since  its  im_ 
Accordingly 
is  consistent 
19(b)(2)  of 
accelerated 
proposed  ru 
permanent 
Program. 

For  the 
Conunission 
appropriate 
proposal  to 
as-of-add 
The 

portion  of 
significant 
previously 
Program  by 
not  assessec 
high,  or 
continues  to 
inappropria  e 
and  enforce 
rules  solely 
fees.  Furthe; 
limitation 
which  has 
monthly 
result 
received 
Program,  th 
appropriate 
proposal  on 

With 
to  Rule  2.26 
that  this 
uniformity 
existing  Ru 
application 
of  unusual 
Rule  2.26.  j 
a  significan 
processing 
generally 
fees  against 
Rules  2.26 
Commission 
approve  thi 
an  accelera 
uniformity 


For  the  reasons  discussed 
prior  orders  concerning 
m,35  the  Conunission 
that[reducing  the  number  of  as- 
itted  to  the  Exchange  may 
inve*ors  by  reducing  the 

f  rocessing  costs,  making  the 
( ifficient  in  terms  of  the  time 
I  rade  processing,  and 
exposure  to  investors ^d 
member  firms.  Additionally, 
has  represented  that  no 
arisen  and  no  formal 
4ave  been  received  by  the 
ig  the  Pilot  Program 
ementation.3^ 
the  Commission  believes  it 
with  Sections  6(b)(5)  and 
Act  to  approve,  on  an 
tasis,  that  portion  of  the 
e  change  requesting 
a  jproval  of  the  Pilot 


;  ha  te 


mav 


^5  See  supra 
"S«?  Pilot 
'"See 


supra  note 


JMI 
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discussed  above,  the 
also  believes  that  it  is 
o  accelerate  approval  of  the 
:  mpose  caps  on  the  monthly 
assessed  against  members. 

believes  that  this 
proposal  addresses  a 
cpncem  that  the  Commission 

ised  regarding  the  Pilot 
I  insuring  that  members  are 
fees  that  are  inordinately 
:tive.37  The  Commission 
believe  that  it  is 

for  the  CBOE  to  promote 
compliance  with  Exchange 
Jirough  the  assessment  of 
,  this  proposal  is  a 
the  existing  Pilot  Program, 
upper  limit  on  the 
can  be  assessed.  As  a 
the  Commission  has  not 
on  the  existing  Pilot 
Commission  believes  it  is 
to  approve  this  aspect  of  the 
an  accelerated  basis. 

to  proposed  paragraph  (d) 
the  Commission  believes 

will  promote 
letween  Rule  2.26  and 

2.30.  The  logic  for  waiving 
of  Rule  2.30  in  the  existence 
( ircumstances  also  applies  to 
?.,  if  circumstances  prevent 
number  of  members  from 
I  rade  information,  it 

be  inappropriate  to  assess 
those  members  for  violating 
ind  2.30.  Accordingly,  the 
believes  it  is  appropriate  to 
portion  of  the  proposal  on 
id  basis  in  order  to  promote 
jetween  the  Exchange's 


01 

nD 
fee  that  i 
,  becaiiSe 
coi  iment 


rega'd 


am  jndment 


rules  and  thus  minimize  potential 
confusion,  and  to  avoid  inconsistent 
results  where  for  the  same  set  of 
"unusual  circumstances,"  the  Exchange 
is  able  to  waive  application  of  Rule  2.30 
but  not  Rule  2.26.38 

At  this  time  the  Commission  is  not 
approving  that  portion  of  the  proposed 
rule  change  that  would  incorporate  the 
Pilot  Program  into  the  Minor  Rule  Plan. 
Although  the  Commission  believes  that 
this  portion  of  the  proposal  addresses 
suggestions  previously  noted  by  the 
Commission  concerning  the  Pilot 
Program,  the  Commission  believes  that 
prior  to  approval,  Exchange  members 
should  be  given  adequate  notice  of,  and 
an  opportunity  to  comment  on, 
proposals  that  could  subject  them  to 
disciplinary  sanctions.  As  a  result,  the 
Commission  expects  the  Exchange  to 
distribute  to  its  members  notice  of  the 
rule  change  as  approved  herein  and 
noUce  of  the  proposal  to  incorporate  the 
Pilot  Program  into  the  Minor  Rule 
Plan. 39  Moreover,  the  Exchange's 
request  for  accelerated  approval  of  the 
proposal  was  for  the  sole  purpose  of 
avoiding  procedural  and  accounting 
problems  that  would  result  from  a  lapse 
in  the  Pilot  Program. "«*  The  Commission 
believes  this  concern  has  been 
adequately  addressed  by  accelerating 
permanent  approval  of  the  Pilot 
Program 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing 
proposed  rule  change  and  Amendment 
No.  1  thereto.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE.  All  submissions  should  refer  to 


note  5. 

eport.  supra  note  10. 
5. 


File  No.  SR-CBOE-94-50  and  should  be 
submitted  by  January  31, 1995. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Acfi  that  the 
following  portions  of  the  proposed  rule 
change  (SR-CBOE-94-50),  are 
approved;  (1)  The  amendments  to  CBOE 
Rule  2.26  placing  a  ceiling  on  the 
monthly  as-of-add  fees  that  can  be 
assessed  against  individual  members 
and  clearing  members,  and  allowing  the 
Exchange  to  suspend  the  rule  in  exigent 
circumstances;  and  (2)  permanent 
approval  of  the  Pilot  Program. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.''^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  95-483  Filed  1-11-95.  8.45  a.-nj 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  Market  Maker 
Appointments 

Januan,'  4.  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
November  14,  1994,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  hems  I,  II.  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  chant'e 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  CBOK 
Rule  8.3(c)  concerning  the  niunber  of 
trading  stations  at  which  a  single  market 
maker's  appointed  classes  of  options  are 
traded. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 


'"See  supra  note  34  and  acrompanying  lex;. 

'"•See  supra  note  16. 

••"See  Amendment  No.  1,  supra  note  3. 


"  15  r..S.C.78s(b)(2)  11988). 
«17  C.FR  200.3l)-3(a)(12)  (1993). 
•l.ir.S.C.  78s(b)(l). 


and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
»sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  revise  CBOE  Rule  8.3(c)  to 
give  the  Market  Performance  Committee 
("MPC")  authority  to  designate  the 
maximum  number  of  trading  stations  at 
which  a  single  market  marker's 
appointed  classes  of  options  are  traded, 
and  to  add  Interpretation  and  Policy  .02 
to  CBOE  Rule  8.3  to  state  that  the  MPC 
has  designated  such  ma.ximum  number 
as  ten  trading  stations.  CBOE  Rule  8.3 
currently  sets  a  five  station  upper  limit 
on  the  maximum  number  of  trading 
stations  that  may  be  covered  by  a  single 
market  maker's  appointment. 

In  light  of  the  recent  and  anticipated 
increases  in  both  the  number  of  options 
classes  traded  on  the  Exchange  and  the 
number  of  trading  stations  on  the  floor, 
the  Exchange  has  determined  that  it 
needs  greater  flexibility  to  increase  this 
limit  ft-om  time  to  time  in  order  to  be 
able  to  respond  promptly  to  any  need 
for  greater  market  maker  participation 
that  may  result  from  such  expansion.  By 
granting  authority  to  fix  this  number  to 
the  MPC.  which  already  has  the 
authority  to  grant  exceptions  to  the 
current  five-station  limit  on  a  case-by 
case  basis,  the  Exchange  believes  it  will 
have  achieved  the  flexibility  it  needs. 
When  and  if  the  MPC  changes  the  limit 
from  ten  stations  as  it  is  here  proposing, 
the  new  limit  will  be  reflected  in  a 
revision  to  Interpretation  and  Policy  .02 
under  the  Rule  filed  under  Section 
19(b)(3)(A)(i)  of  the  Act  as  a  stated 
policy,  practice,  or  interpretation  with 
respect  to  the  meaning,  administration, 
or  enforcement  of  Rule  8.3.^ 

The  CBOE  believes  that  the  proposed 
increase  in  the  current  limit  under  Rule 
8.3(c)  from  five  to  ten  stations  reflects 
that,  in  light  of  the  expansion  of  the 
number  of  options  classes  traded  in 
CBOE's  marketplace  and  in  the  number 
of  stations  at  which  options  are  traded, 
a  five-station  limit  is  unduly  restrictive 
and  places  CBOE's  market  makers  at  a 


'  Although  the  CBOE  has  stated  its  desire  to  rely 
on  section  19(b)(3)(A)  of  the  Act  if  it  should  seek 
to  change  the  limit,  the  Commission  has  requested 
that  the  CBOE  provide  it  with  additional 
information  to  justify'  the  appropriateness  of  such 
reliance. 


competitive  disadvantage  in  relation  to 
options  market  makers  on  other 
exchanges.  Currently,  the  five-station 
maximum  limits  an  individual  market 
maker's  affirmative  market  making 
obligations  to.  at  most,  slightly  more 
than  9%  of  the  trading  stations  on  the 
floor,  or  less  than  25%  of  all  CBOE 
classes.  To  assure  adequate  market 
maker  coverage  of  all  classes  traded  on 
the  CBOE,  enlargement  of  the  current 
five  station  limit  to  ten  stations  is 
needed. 

In  addition,  CBOE  believes  that  the 
importance  of  maintaining 
comparability  among  exchanges 
regarding  the  percentage  of  the  classes 
traded  in  which  a  market  maker  may 
hold  an  appointment  is  not  limited  to 
general  reasons  of  competitive  fairness 
and  equality.  Comparability  is  also 
important  because  under  the  new  short 
sale  rule  applicable  to  stocks  traded  in 
the  Nasdaq  market,  the  exception  to  the 
short  sale  rule  for  options  market 
makers  only  applies  to  stocks 
urKierlying  options  in  which  the  market 
maker  holds  an  appointment.  So  long  as 
CBOE  market  makers  limited  to  holding 
appointments  in  less  than  25%  of  the 
classes  traded  on  the  Exchange,  CBOE's 
market  makers  will  be  at  a  competitive 
disadvantage  in  respect  of  their  ability 
to  hedge  their  options  positions 
pursuant  to  the  market  maker 
exemption  from  the  NASD  short  sale 
rule.  CBOE  recently  filed  a  proposed 
rule  change  that  would  amend  its  Rule 
15.10  by  eliminating  the  provision  that 
restricts  the  market  maker  exemption  to 
Nasdaq  National  Market  securities 
underlying  options  traded  at  no  more 
than  three  stations.  Instead,  the  market 
maker  exemption  would  be  available  for 
all  options  classes  to  which  a  market 
maker  holds  an  appointment. ' 

The  proposed  amendment  is  intended 
to  enhance  the  ability  of  the  Exchange 
to  provide  fair  and  orderly  markets  in 
options  and  to  provide  for  competitive 
equality  imiong  exchanges,  and 
therefore  the  E.\change  believes  that  its 
proposal  is  consistent  with  the 
promotion  of  just  and  equitable 
principles  of  trade  and  the  protection  of 
investors  and  the  public  interest  as 
required  by  Section  6(b)(5)  of  the  Act. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 


■"  See  Securities  Exchange  .^ct  Release  No.  34<M7 
(November  7.  1994),  59  FR  59262  (File  No.  SR- 
CBOE-94-38).  proposing  to  amend  CBOE  Rule 
15.10(r)(2)(ii)(B). 


(C)  Self-Regulator}-  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  If  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposeil 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
.  change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  LJ.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W.. 
Washington.  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  File  No.  SR-CBOE-94-44  and 
should  be  subm.itted  bv  Februarv  2. 
1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Nfargaret  H.  McFarland. 
Deputy  Serretan\ 

jFR  Doc.  95-717  Filed  1^11-95;  8  45  ami 
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SeK-Regulatory  Organizations;  Notice 
and  Immediate  Effectiveness  of 
Proposed  Rule  Chang«  by  National 
Association  of  Securities  Dealers,  Inc., 
Relating  to  Subscriber  Fees  for 
Nasdaq  Workstation  II  and  Systems- 
Related  Testing  Fees 

19<5. 


JanuaiA'  3 

Pursuant 
.Securities 
("Act"),  15 
hereby  givei 
the  Nationa 
Dealers,  Inc 
filed  with 
Commissior 
the  proposec 
in  Items  I.  II 
have  been 
NASD  has 
one  establis 
Section 
renders  the 
Commission 
Commissior 
solicit 
change  from 


Section  19(b)(1)  of  the 
Exchange  Act  of  1934 
.S.C  78s(b)(l),  notice  is 
that  on  December  14,  1994, 
Association  of  Securities 
("NASD"  or  "Association") 
Securities  and  Exchange 
("Commission"  or  "SEC") 
rule  change  as  described 
and  III  below,  which  Items 
pared  by  the  NASD.  The 
dfcsignated  this  proposal  as 
ling  or  changing  a  fee  under 
19(b|(3)(A(ii)  of  the  Act.  which 
1  ule  effective  upon  the 
"s  receipt  of  this  fihng.  The 
is  publishing  this  notice  to 
comnjents  on  the  proposed  rule 
interested  persons. 


U. 


the 
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I.  Self-Regu 
Statement 
the  Proposed 

Pursuant 
and  Rule  1 
following  is 
rule  change 
structure  a 
receiving  th 
Nasdaq 
(hereinafter 
functionalit 
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Wor  tstatic 


is  proposnig 
member  fi 


mis 


communical  ions 


A(<) 


proposed 
January  1 
Sections 
Part  VIII  of 
Laws.  The 
change  is  se 
language  is 
braclteted.) 


9.  Nasdac 


The  following 
the  receipt 
Sen  ice  via 


JMI 


atory  Organization's 
the  Terms  of  Substance  of 
Rule  Change 

Section  19(b)(1)  of  the  Act 
thereunder,  the 
the  full  text  of  a  proposed 
;hat  will  revise  the  fee 
p  )licable  to  NASD  members 
second  generation  of 

on'TM  Service 
■eferred  to  as  "NWII ") 
.'  Additionally,  the  NASD 
to  implement  fees  that 
would  pay  to  test  certain 

interfaces.  The 
would  talie  effect  on 
5  and  be  reflected  in 
and  E(5).  respectively,  of 
Schedule  D  to  the  NASD  By- 
text  of  the  proposed  rule 
forth  below.  (New 
nderlined  and  deletions  are 


feiis 


l'»9S 


fi  ill  1 


Fart  VIII— J  chedule  of  NASD  Charges 
for  Services  and  Equipment 

a.  Svstem  S<  rvices 


Workstation^^  Sen'ice 


charges  shall  apply  to 
f  Level  2  or  Level  3  Nasdaq 
quipwent  and 


'  The  compii  rf  facilities  that  suppurl  the 
provisions  of  N  WU  are  operated  by  The  Nasd.iii 
Slot  k  Market.  I  ic.  ("NSMI").  a  wholly  owned 
subsidiiiry  uf  tif;  NA.SO. 


communications  linkages  prescribed  for 
the  Nasdaq  Workstation  II  service. 
Service  Charge — $100/month  per  server 
Display  Charge — S500/month  per 

presentation  device 
Additional  Circuit — $1,150  per  month 
*         •         •         •         * 

E.  Other  Services 

1 .  No  change. 

2.  No  change. 

3.  No  change. 

4.  Testing  Senices. 

Subscribers  that  conduct  tests  of  their 
computer-to-computer  interface 
(■■CTCI")  or  digital  interface  ("DIS/ 
CHIPS")  with  the  central  processing 
facilities  of  The  Nasdaq  Stock  Market, 
Inc.  ("NSMI")  shall  pay  the  following 
charges: 
S285/hour—For  CTCI/DIS/CHIPS 

testing  between  9:00  a.m.  and  5:00 

p.m.  E.T.  on  business  days; 
$333/hour — For  testing  at  all  other  times 

on  business  days,  or  on  weekends  and 

holidays. 
The  foregoing  fees  hhall  not  apply  to 

testing  occasioned  by  (i)  new  or 

enhanced  services  and/or  software 

provided  by  NSM]  or  (ii) 

modifications  to  software  and/or 

services  initiated  by  NSMI  in  response 

to  a  contingency. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
N.ASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutorx'  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  this  rule  chajige  is  to 
amend  the  subscriber  fees  applicable  to 
NASD  member  firms  that  use  the  NWII 
to  support  their  trading  in  The  Nasdaq 
Stock  Market  ("Nasdaq")  and/or  the 
OTC  Bulletin  ("OTCBB ')  component  of 
the  over-the-counter  ("OTC")  equities 
market.  The  rule  change  also  would 
establish  a  new  category  of  fees  to  be 
paid  by  member  firms  (either  directly  or 
through  billings  from  their  service 
bureaus)  for  testing  commiinication 
interfaces  with  central  processing 
facilities  that  support  Nasdaq. 


The  roll-out  of  NWII,  which  began  in 
November,  1994,  constitutes  a 
significant  milestone  in  the  upgrade  of 
hardware,  software,  and  network 
facilities  that  comprise  the 
infrastructure  of  Nasdaq.  The  software 
driving  NWII  is  windows-based  and 
provides  several  data  management 
features  that  are  not  available  in  the 
original  version  of  Nasdaq  Workstation 
service  (hereinafter  referred  to  as 
"NWl").  Moreover,  a  new  network — 
known  as  the  Enterprise  Wide  Network 
("EWN") — has  been  developed  to 
deliver  NWII  functionality  The  capacity 
of  the  EWN  is  more  than  five  times  that 
of  the  network  developed  for  NWI  (i.e., 
56,000  baud  versus  9.600  baud).  Since 
the  NWII  roll-out  has  now  begun,  it  is 
;ippropriate  to  implement  service  fees 
calculated  to  recover  the  higher  costs  of 
operating  and  maintaining  the  NWII 
functionality  and  the  EWN.^ 

Under  the  NWII,  each  subscriber 
location  will  have  at  least  one  service 
delivery  platform  or  server  that  resides 
on  the  EWN.  (The  server  functions  as 
the  subscriber's  gateway  tothe  EWN.) 
Each  server  will  be  capable  of 
supporting  up  to  eight  presentation 
devices  [i.e..  Workstations).  To  recover 
the  operational  and  maintenance  costs 
associated  with  providing  NWII,  the 
proposed  fee  structure  would  establish 
a  charge  of  $100/month  per  server  and 
a  charge  of  S500/month  for  each 
workstation  or  presentation  device 
linked  to  that  ser\'er.  Thus,  an  NWII 
subscriber  with  8  Workstations  and  1 
server  would  pay  $4.100/month  under 
the  proposed  fee  structure.  Although  it 
is  possible  to  support  as  many  as  eight 
Workstations  on  a  single  server,  and 
NWII  subscriber  might  wish  to  configure 
its  operating  environment,  for  example, 
with  two  servers,  each  supporting  4 
Workstations.  In  this  circumstance,  the 
subscriber  would  pay  $1.150/month  for 
the  second  circuit  at  the  same  location, 
$200/month  for  the  two  servers,  and 
$4.000/month  for  receipt  of  NWII 
functionality  on  8  Workstations.  The 
proposed  fees  are  premised  on  the 
assumption  that  a  subscriber  will 
maximize  the  capacity  of  each  sc-vrr 
before  adding  a  second 
telecommunications  circuit  and  sener 
However,  if  a  firm  elects  to  add  servers 
and  circuits  widiout  maximizing,  that 
firm  will  bear  the  additional  circuit  cost 
of  $1150/m(mth  which  constitutes  a 


-  The  NWl]  roll-out  will  occur  in  five  phases  with 
the  final  phase  scheduled  for  completion  in  niid- 
1996.  Each  phase  consists  of  insulling  NWII  ni  ill 
.subscriber  sites  in  a  defined  geographic  urea.  Thus, 
while  the  roll-out  proceeds,  some  subscribers  will . 
continue  to  i;tili7e  NW!  and  will  pay  the  existin); 
charges  tor  that  service. 


pass-through  of  the  actual  cost  borne  by 
NSMI. 

Regarding  the  proposed  testing  fees, 
these  have  been  calculated  to  recover 
NSMI's  actual  costs  in  accommodating 
members'  requests  for  testing  of 
specialized  communications  interfaces 
with  NSMI's  central  processing 
facilities.  Typically,  such  testing  occurs 
when  new  broker-dealer  subscribers  are 
added  to  an  existing  computer-to- 
computer  interface  ("CTCI")  maintained 
by  a  service  bureau  or  when  a  broker- 
dealer  (with  its  own  digital  interface) 
has  effected  a  major  change  in  its 
internal  systems/software  applications. 
The  scope,  purpose,  emd  longevity  of  the 
test  are  determined  by  the  subscriber. 
NSMI  participates  in  the  testing  process 
by  providing  a  test  environment  that 
closely  approximates  the  production 
environment  for  the  service(s)  which  the 
subscriber  wishes  to  test  (e.g.,  the 
Automated  Transaction  ("ACT") 
service).  Derivation  of  the  testing  fees 
involved  a  review  of  NSMI  testing  logs 
for  1993;  the  computation  of  direct  and 
indirect  costs  allocable  to  tests  actually 
performed;  and  the  breakdown  of  those 
costs  into  hourly  rates.  In  sum,  the 
proposed  testing  fees  would  pass- 
through  the  actual  costs  incurred  by 
NSMI  in  accommodating  subscribers' 
testing  needs.  No  testing  fee  would  be 
assessed  in  circumstances  where  major 
systems/software  change  instituted  by 
NSMI  have  prompted  the  subscriber's 
test. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  Section  15A{b)(5)  of  the 
Act.  Section  15A(b)(5)  specifies  that  the 
rules  of  a  national  securities  association 
shall  provide  for  the  equitable  allocation 
of  reasonable  dues,  fees,  and  other 
charges  among  members,  issuers,  and 
other  persons  using  any  facility  or 
system  that  the  Association  operates  or 
controls.  It  should  be  noted  that  the 
proposed  NWII  fees  will  be  payable 
exclusively  by  NASD  member  firms  that 
receive  Level  2  or  Level  3  Nasdaq 
service  via  the  NWII  offering.  As 
described  earlier,  NWII  is  being 
implemented  in  phases  with  all  current 
NW}  subscribers  in  a  defined  area  being 
converted  to  NWII.^  Thus,  beginning 
Januarj'  1. 1995,  all  NASD  members  that 


'  NWI  and  NWII  both  permit  the  deliver  of  either 
Level  2  or  Level  3  Nasdaq  ser\ice.  Subscription  to 
Lt!vol  3  is  limited  to  NASD  members  that  meet  the 
financial  and  operational  requirements  for  market 
making.  Subscription  to  Level  2  Nasdaq  service  is 
open  to  non-members  as  well  as  members  because 
it  does  not  provide  the  functionality  needed  to  enter 
quotations  as  a  market  maker.  Extension  of  the 
NWII  fees  to  non-member  subscribers  will  be  the 
subject  of  a  separate  Rule  19b-4  filing.  Meanwhile, 
any  non-members  converted  to  NVVn  will  continue 
to  pay  the  prevailing  rate  for  NWI  functionality. 


are  converted  to  NWII  will  be  liable  for 
the  new  fees;  NWI  subscribers  will' 
continue  to  pay  the  NWI  service  fees 
until  they  are  coverted. 

The  NASD  believes  that  the  proposed 
NWII  fees  are  reasonable  in  that  they 
were  calculated  to  recover  the  projected 
costs  of  operating  and  maintaining  the 
NWII  software,  hardware,  and  the  EWN. 
The  development  costs  associated  with 
NWII  have  been  expensed  by  NSMI  and 
will  not  be  recovered  through  the 
proposed  NWII  fees.  Although  higher 
than  the  existing  fees  for  NWI,  the  NWII 
fees  are  believed  reasonable  that 
subscribers  will  be  provided  the 
increased  functionality  embedded  in  the 
new  software  package,  increased 
network  capacity  to  accommodate 
future  growth  in  traffic  and  business 
volume,  and  upgraded  hardware 
capable  of  more  rapid  processing  of 
message  traffic  to  and  from  market 
participants. 

Regarding  the  proposed  testing  fees, 
these  have  been  calculated  to  recovfer 
the  actual  costs  incurred  by  NSMI  to 
accommodate  the  testing  requirements 
of  CTCI  and  digital  interface 
subscribers.  All  entities  that  would  be 
required  to  pay  these  testing  fees  are 
either  NASD  members  or  service 
bureaus  that  incur  testing  charges  will 
pass  them  on  to  their  broker-dealer 
customers.  Hence,  the  affected  NASD 
members  will  ultimately  pay  the  testing 
charge  incurred  by  their  service 
bureaus. 

Based  on  the  foregoing  factors,  the 
NASD  submits  that  both  categories  of 
proposed  fees  are  reasonable  and 
designed  to  achieve  an  equitable 
allocation  of  operating  costs  among 
NASD  members  utilizing  the  affected 
NSMI  services. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  fur 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder,  because  the  proposal 


constitutes  a  change  in  a  "due.  fee  or 
other  charge"  or  specific  automated 
services  provided  to  NASD  member 
firms.  At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it,appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  WTitten  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  2,  1995. 

For  the  Commission,  by  tlie  Division  of 
Market  Regulation,  pursuant  to  deiegateil 
authority.* 

Margaret  H.  McFarland. 
Deputy  Sfcrvtary 

|FR  Doc.  93-716  Filed  1-11-93:  8.43  am) 
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[Release  No.  34-35193;  File  No.  SR-PSE- 
94-27] 

Self-Regulatory  Organizations;  Pacific 
Stock  Exchange  Incorporated;  Notice 
of  Filing  of  Proposed  Rule  Change 
Relating  to  Implementation  of  a  Three- 
Day  Settlement  Standard 

lar.uan,-  4. 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  .\ct  of  1934 
("Act").i  notice  is  hereby  given  that  on 
December  19.  1994.  the  Pacific  Stock 
Exchange  Incorporated  ( "PSE")  filed 
with  the  Securities  and  Exchange 


-17CFK  JOOiO-3(al(12). 
'  15  U.S.C.  S78s!b)!ll  (1988). 
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Commission  ("Commission")  a 
proposed  rul  b  change  as  described  in 
Items  I,  II,  ar  d  III  below,  which  items 
have  been  pi  epared  primarily  by  PSE. 
The  Cximmission  is  publishing  ^is 
notice  to  sol  cit  comments  on  the 
proposed  ml  b  change  from  interested 
persons. 

I.  Self-RegulLtory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propose!  Rule  Change 

PSE  propo  sed  to  modify  its  rules  to 
implement  a  three  business  day 
settlement  st  mdard  for  securities 
transactions. 

II.  Self-Regu 
Statement  Ri>gard 
Change 

In  its  fihn 
included  statements 
purpose  of 
rulfi  change 
t:omments  it 
rule  change, 
may  be  exan  ined 
in  Item  IV  bqlow 
summaries, 
and  (C)  belol? 
aspects  of 


i| 


aid 


with  the  Commission.  PSE 
concerning  the 
basis  for  the  proposed 
1  ind  discussed  any 
received  on  the  proposed 
The  text  of  these  statements 
at  the  places  specified 
.  The  PSE  has  prepared 
forth  in  sections  (A),  (B), 
,  of  the  most  significant 
statements. 


!et 


"such 


A.  Self-Regu 
Statement  Oj 
Statutory  Ba^is 
Change 

On  October 
adopted  Ru 
which  estab 
after  the  trade 
five  busines! 
standard  settlement 


il! 


securities 
become  effe<  ti 
release  adop ; 
Conmiission 
settlement  c 
current  T+5 
reduce  cred 
will  increas* 
and  clearing  agency 
Accordingly 
the  implementati 
settlement 
Commission 
amend  the 
Rule  5.7 


transactions 
shall  be  "ex 
the  case  ma; 
day  precedi 
the  compan  ' 
of  transfer 
Board  rules 
to  replace 


•'  Securities 
(October  6. 199  I 

'  Securities 
(November  9.  1 


JMI 


atory  Organization's 

ing  the  Proposed  Rule 


atory  Organization  s 
the  Purpose  of  and 
for  the  Proposed  Rule 


6.  1993,  the  Commission 
15c6-l  under  the  Act 
ishes  three  business  days 
date  ("T+3")  instead  of 
days  ("T+5")  as  the 
cycle  for  most 
tr4nsactions.^  The  rule  will 
ve  June  7,  1995.3  }„  the 
ing  Rule  15c6-l,  the 
concluded  that  a  T+3 
'cle,  as  comp?red  to  the 
jettlement  cycle,  will 
and  liquidity  risks  and 
efficiency  in  broker-dealer 

operations. 
,  in  order  to  accommodate 
ion  of  the  new 
dard  established  by  the 
■s  Rule  15c6-l,  PSE  will 
owing  rules, 
c^irrently  provides  that 
in  stocks  traded  "regular" 
dividend"  or  "ex-rights"  as 
be,  on  the  fourth  business 
ig  the  record  date  fixed  by 
or  the  date  of  the  dosing 
bboks,  except  when  the 
atherwise.  PSE  is  proposing 
term  "fourth"  in  this 


sane 


tie 


Exchange  Act  Release  No.  33023 

).  58  FR  S2891 
Ekchange  Act  Release  No.  34952 

194).  59  FR  59137 


provision  with  the  term  "second."  Rule 
5.7  also  currently  provides  that  should 
such  record  date  or  such  closing  of 
transfer  books  occur  upon  a  day  other 
than  a  business  day  this  rule  shall  apply 
for  the  fifth  preceding  business  day.  The 
PSE  is  proposing  to  replace  the  term 
"fifth"  in  this  provision  with  the  term 
"third." 

Rule  5.9(a)(2)  currently  provides  that 
for  transactions  settling  on  a  "regular 
way"  basis,  bids  and  offers  in  securities 
admitted  to  dealings  on  an  "issued" 
basis  shall  be  made  for  delivery  on  the 
fifth  business  day  following  the  day  of 
the  contract.  The  PSE  proposes  to 
replace  the  term  "fifth"  with  the  term 
"third." 

Rule  5.9(a)(3)  currently  provides  that 
for  transactions  settling  on  a  "seller's 
option"  basis,  bids  and^ffers  in 
securities  admitted  to  dealings  on  an 
"issued"  basis  shall  be  made  for 
delivery  at  the  option  of  the  seller 
within  the  time  specified  in  the  option, 
which  time  shall  be  not  less  than  six 
business  days  nor  more  than  sixty  days 
follownng  the  date  of  the  contract, 
except  that  the  PSE  may  provide 
otherwise  in  specific  issues  of 
securities.  The  PSE  proposes  to  replace 
the  term  "sixth"  in  this  rule  with  the 
term  "fourth." 

Rule  5.9(a)(4)  currently  provides  that 
for  trans.5ctions  settling  on  a  "next  day" 
basis,  bids  and  offers  in  securities 
admitted  to  dealings  on  an  "issued" 
basis  shall  be  made  for  delivery  on  the 
next  fiill  business  day  following  the  day 
of  the  contract.  For  rights  and  warrants 
this  rule  generally  is  applicable  only 
during  the  five  business  days  preceding 
the  final  day  for  trading  therein.  The 
PSE  proposes  to  replace  the  term  "fifth" 
in  this  rule  with  the  term  "third." 

Rule  9.12(a)(4)  currently  provides  that 
no  member  organization  shall  grant 
delivery  versus  payment  ("DVP")  or 
receipt  versus  payment  ("RVP' ) 
privileges  to  a  customer  without 
obtaining  an  agreement  from  the 
customer  to  provide  instructions  to  its 
agent  no  later  than  the  fourth  day  after 
the  trade  date  for  RVP  trades  or  no  later 
than  the  third  business  day  after  trade 
date  for  DVP  trades.  The  PSE  proposes 
to  shorten  these  time  frames  to  the 
second  day  after  trade  date  for  RVT 
trades  and  the  first  day  after  trade  date 
for  DVP  trades. 

Finally,  the  PSE  has  agreed  to  an 
implementation  plan  proposed  by  the 
National  Securities  Clearing  Corporation 
( "NSCC ')  for  transition  to  a  T+3 
settlement  cycle.*  The  schedule  is  as 
follows. 


■•  NSCC  will  use  fvfo  douWe-scllienjcnl  days  for 
ihe  conversion.  The  firsj  riouble-ilay  senlemenf. 


Trade  dale 


June  2  FrkJay 

June  5  Mon- 
day. 

June  6  Tues- 
day. 

June  7  Wed- 
nesday. 


Settlement  date 


June  9  Fri. 
June  9  Fri. 

June  12  Men. 

June  12  Mon. 


If  the  Commission  determines  to  alter  . 
the  exemptions  currently  provided  in 
Rule  15c6-l,  the  PSE  may  be  required 
to  file  additional  rule  amendments. 

The  PSE  believes  that  the  proposal  is 
consistent  with  Section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6fb)(5)  in  particular  in  that  it  is 
designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities.  ' 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

PSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  da)  s  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  tlie  PSE  consents,  the 
Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  tlie  foregoing. 
Persons  making  written  submissions 


St  hediiied  for  Friday.  June  9,  will  incorporate  trades 
from  Friday.  lune  2  (the  last  T+5  settlement  day) 
and  from  Monday,  hine  5  (a  T+4  settlement  day). 
The  second  donble-day  setllement.  sched-.iled  for 
Monday,  June  12,  will  include  t.-ndes  from  Tuesday, 
June  6  (a  T+4  settlement  day)  and  fiom  Wrdne<iriay, 
Inn.'  7  (;he  first  T+3  selllement  dayV 


should  file  sLx  copies  thereof  with  thf 
Sficretary.  vSncurities  and  Fxchangr 
roMuuission.  450  Fifth  Street.  N.W  . 
Washington.  D.C.  20549.  Copies  of  tht- 
submission,  all  subsequent 
dTiiendmerrts,  all  written  statements 
with  respect  to  the  proposnd  rult? 
i.hungp  that  are  filed  with  the 
Commission,  and  all  written 
cdiMiniuiicatio.ns  relating  to  thr 
proposed  rule  change  betwet-n  th(; 
Commission  and  any  person,  olhor  lhi^n 
those  that  may  be  withheld  from  th*- 
public  in  accordance  with  the 
provisions  of  5  U.S.C;.  552,  will  bo 
iivailable  for  inspection  and  copying  in 
the  Commission  s  Public  Reference 
.Set.tion.  450  Fifth  Street.  N.W.. 
Washington,  DC.  20549.  Copies  of  suf:h 
lilinji  also  will  be  available  fur 
inspection  and  copying  at  the  prin«;ipal 
oifice  of  the  PSE.  All  submissions 
shoi'ld  refer  to  File  No.  SR-P.SE-94-27 
.iiid  should  be  submitted  bv  Febn:u.-v 
:^1.1995. 

Kur  the  ComiirsNinn  by  Itie  l)i\  isioii  f! 
Market  Regulation,  pursuant  to  deleyalpfl 
.Hithority. 

Margaret  H.  McFarland. 
Ih-l-tity  Secretary: 

MR  r>o<..  95-8:4  r.ifH  i-n-nr..  HAr,  m-.-.^ 

BILLING  CODE  8010-01-M 


[Release  No.  34-35191;  File  No.  SR-PHLX- 
94-70] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  PhiiadelphJa  Stock 
Exchange,  Inc.,  Proposing  To  Extend 
its  OTC/UTP  Pilot  Program 

I.i:;uary  3.  199S 

Pursuant  to  Section  19(b)(])  of  the 
Securities  Exchange  Act  of  1934     • 
(••Art"),i  and  Rule  19b-4  thereunder,- 
notice  is  hereby  given  that  on  December 
27.  1994,  the  Philadelphia  Stock 
Ex(  iiange,  Inc.  ( "Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Ciommission  ("Commission")  the 
proposed  rule  change  as  described  in 
items  I  and  II  below,  which  Items  have 
l»t?en  prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  s<jlicit 
c:(imments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulator>'  Organization's 
Statement  of  the  Terms  of  Substani:e  of 
the  Proposed  Rule  Change 

The  Phlx,  pursuant  to  Rule  19b-4  of 
the  Act,  proposes  to  exiend  the 


'  15  U.S.C.  78s(b)il!  (1988;. 
-' 17  CFR240.19b-4  11991). 


effectiveness  of  the  pilot  prograni  and 
its  accompanying  rules  regarding  the 
trading  of  Nasdaq/National  Market 
( "Nasdaq/NMS")  securities  on  the 
I"..\change  pursuant  to  unlisted  trading; 
priv  lieges  ("Phlx  OTC/IITP  Pilot 
Program")  for  a  six-month  period 
ending  lune  30. 1995. 

The^Exchange  requests  the 
Commission  to  find  good  cause, 
pursuant  to  Section  19(b)(2)  of  the  .Act. 
fur  approving  the  proposed  rule  change 
prior  to  the  thirtieth  dsy  aft«;r 
publication  in  the  Federal  Register.  Due 
to  the  non-controversial  nature  of  the 
PhHt  OTC/UTP  Pilot  Pr(,gram.  coupled 
with  its  previously  scheduled  expiration 
date  of  December  31,  1994,  the  Phlx 
respectfully  requests  accelerated 
approval  of  this  filing. 

Ii.  Self-Regulator\'  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatoiy  organization  included 
statements  concerning  the  purpf  se  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change  The  text 
of  these  statements  may  be  exaniinod  at 
the  places  specified  in  Item  III  below 
The  self-regulator\'  organization  has 
prepared  summaries,  set  forth  in 
.Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements 

A.  Sclf-Hegulatory;  Organization's 
Stiitcment  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  RuU- 
Chungf 

1.  Purpose 

In  1985.  the  Commission  published 
its  policy  to  allow  the  extension  of 
unlisted  trai  lug  privileges  ("ITP")  by 
national  secu.nties  exchanges  in  certain 
over-the-counter  ("OTC")  securities, 
provided  that  certain  terms  and 
londitions  are  satisfied.  On  June  2(i. 
1990.  the  Commission  approved  a  joint 
tran.saction  reporting  plan  ("Joint  OTC/ 
I'TP  Plan"  or  "Plan")  submitted  by  tlie 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD"),  the  American 
Stock  Exchange,  the  Boston  Stock 
Exchange,  the  Midwest  Stock  Exchangt; 
("MSE."  currently  operating  as  the 
Chicago  Stock  Exchange,  or  "Chx").  and 
the  Phlx.'  The  Joint  OTC/UTP  Plan 


'  Sif  Securities  Exchange  Act  Release  No.  2H1*(. 
(lune  26.  1990),  55  FR  27917  ("Joint  OTC'ITP  Pl<ii. 
Order").  The  Commission  has  approved  an 
f\lei:sion  of  the  effectiveness  of  iJie  |oint  OTC 't  'TI' 
PIdn  through  Jd.Tiiary  12.  1995.  St-r  Securitie.- 
t\'.haiige  Act  Reiease  No.  34371  (July  13.  1994).  5«i 
FR  37103  (order  approving  .\mendment  No.  1  to 
File  No.  S7-24-89)  ("(oint  OTC/ITP  Pi.in 
Fxlensinr.  Order"). 


governs  the  collection,  c  onsolidation. 
ant!  disseniinati(.;i  of  quotation  and 
traiisacrtion  information  for  Nasdaq/ 
NMS  securities  traded  on  exchanges  and 

1  <\  N.\SD  market  makers. 

The  currerit  proposed  rule  change  will 
continue  ihe  Phlx  OTC/UTP  Pilot 
Program  that  provides  for  trading  nl 
Na.sdaq'NMS  securities  on  the  Exchange 
pursuant  to  I'TP.  Although  the  Chx  has 
been  trading  Nasdaq/NMS  set;urities 
since  19H7.  the  i  hlx  obtained  temporary 
approval  of  its  rules  to  facilitate  trading 
Nasdaq/N.MS  securities  in  late  1992.'' 
and  began  trading  the  securities  in 
February  1993.  Since  that  time,  tht;  Phlx 
has  been  operating  the  prograni  without 
any  adverse  consequences  or  . 
developnients  which  negatively  effect 
the  program.  Therefore,  the  Exchange 
seeks  an  extension  of  the  Phlx  OTC/l"i"l' 
Pilot  Program  tafurther  develop  the 
overall  OTC/UTP  program. 

Since  .April  1994.  the  Phlx  has 
temporarily  suspended  making  niarkeN 
in  ()TC  ITP  S(x;urities.  However,  the 
Plilx  desires  to  keep  the  program  in 
place  for  future  use  once  certain 
elements  of  the  Joint  OTC^l'TP  Plan  are 
worked  out  between  the  N.ASD  and  th«» 
other  participants  in  the  Plan. 

2  Statut<ir\' Basis 

This  proposal  is  consistent  with  the 
Setrtion  6(b)(5)  of  the  Act  and  the  rules 
aufl  regulations  promulgated 
thereunder.  Specifically,  the  proposal  is 
calculated  to  promote  just  and  equitable 
principles  of  trade  and  to  protect 
investors  and  the  public  interest.  Due  Ui 
the  non-controversial  nature  of  the  Phlx 
OTC/UTT  Pilot  Program  coupled  with 
the  prrviouslv  scheduled  expiration  of 
the  Phlxs  OTC/UTP  privileges,  the  Phlx 
requests  accelerated  approval  nf  this 
filing. 

B.  Self-Ht'gulaiory  Organization  s    ' 
Stotrnwnt  on  Burden  on  Competition 

The  Phlx  docs  not  believe  that  the 
proposed  rule  change  will  be  a  burden 
on  competition. 

C  Seif-RegL'lalon  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Fmin 
Mrmbers.  Participants,  or  Others 

No  w  ritten  comments  were  either 
solicited  or  received. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views  and 


•*  Sat-  Seci  r::ies  Exuhdiige  Act  Release  No.  3107^ 
(December  iO.  1992).  58  FR  3054  (order  approviiij; 
File  No.  SR-PHlA-92-04)  ("1992  I'hlx  Pilot 
Order").  Se»-  also  Securities  Exchange  Art  Reituic- 
No.  33408  (December  30.  19941.  59  FR  1045  I "1993 
I'hlx  I'i'o;  Extension  Order"). 
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Exchange  Art  Release  No.  22412 
1985).  50  hR  38640. 


on  the  approval  of  a  plan  to  consolidate 
and  disseminate  exchange  and  OTC 
quotation  data  and  transaction  data 
upon  which  UTP  is  granted.  As  noted 
above,  in  1990,  the  Commission 
approved  the  Plan  which  provides  for 
the  collection,  consolidation,  and 
dissemination  of  quotation  and 
transaction  information  for  Nasdaq/ 
NMS  securities  listed  on  an  excharfge  or 
traded  on  an  exchange  pursuant  to  a 
grant  of  UTP.*  Transactions  in  securities 
pursuant  to  the  Plan  are  and  will 
continue  to  be  reported  in  the 
consolidated  transaction  reporting 
system  established  under  the  Plan. 

In  the  1993  Phlx  Pilot  Order  and  the 
1993  Phlx  Pilot  Extension  Order,  the 
Commission  emphasized  that  Phlx 
specialists  trading  NasdaqiNMS 
securities  pursuant  to  the  grant  of  UTP 
are  subject  to  Plan  requirements  as  well 
as  the  Phlx  By-Laws  and  Rules. 
Moreover,  the  Commission  stated  its 
intent  to  monitor  any  potential  abuse  of 
the  informational  advantage  that  options 
traders  could  acquire  from  the  Phlx 
equity  floor  with  respect  to  securities 
traded  under  the  Phlx  OTC/UTP  Pilot 
Program. 

In  extending  the  Phlx  OTC/UTP  Pilot 
Program  for  an  additional  six  months, 
the  Commission  again  emphasizes  that, 
if  the  Exchange  removes  its  temporary 
suspension  of  OTC/UTP  on  its  trading 
floor.  Phlx  specialists  trading  Nasdaq/ 
NMS  securities  pursuant  to  UTP  will 
continue  to  be  subject  to  Plan 
requirements  as  well  as  the  Phlx  By- 
Laws  and  Rules.  The  Commission  also 
will  continue  to  monitor  side-by-side 
trading  concerns  during  this  extension 
of  the  pilot  procedures. 

In  approving  the  Plan,  the 
Commission  noted  that  the  Plan  should 
enhance  market  efficiency  and  fair 
competition,  avoid  investor  confusion, 
and  facilitate  regulatory  surveillance  of 
conciu-rent  exchange  and  OTC  trading. 
The  Commission  has  requested  that  the 
participants  to  the  Plan  submit 
evaluations  to  the  Commission 
concerning  the  operation  and  status  of 
OTC/UTP  as  it  relates  to  these  and  other 
national  market  system  objectives.'* 

In  the  present  filing,  the  Phlx  states 
that  it  has  been  operating  its  pilot 
program  with  no  adverse  consequences 
or  developments  that  have  a  negative 
impact  on  the  program.  The  Phlx  also 
has  attached  a  letter  to  the  present  filing 
which  provides  a  detailed  discussion  of 
the  status  and  operation  of  OTC/UTP 


"  See  note  4.  supra. 

"See  1992  Phlx  Pilot  Order  and  1993  Phlx  Pilot 
Extension  Order,  supiu  note  4.  See  also  )oint  OTC/ 
t  JTP  Plan  Order  and  loinl  OTC/t  'TP  Plan  Exlen.sion 
Order,  supra  note  3. 


under  both  the  Phlx  OTC/UTP  Pilot 
Program  and  the  Joint  OTC/UTP  Plan.'" 
The  evaluation  does  not  report  any 
negative  impact  to  the  securities 
markets  caused  by  OTC/UTP.  but  does 
make  certain  recommendations 
concerning  the  overall  status  of.  and 
issues  raiseci  by  the  Joint  OTC/UTP 
Plan.  The  Commission  will  address 
those  recommendations  in  the 
Commission's  evaluation  of  the 
continued  effectiveness  of  the  Joint 
OTC/UTP  Plan,  which  currently  is 
scheduled  to  expire  on  January  12. 
1995. 

The  Commission  believes  that  it  is 
appropriate  to  extend  the  Phlx  OTC/ 
UTP  Pilot  Program  for  an  additional  six 
months  while  the  Commission  evaluates 
the  overall  program  for  OTC/UTP  and 
any  enhancements  or  changes  to  the 
program  that  may  be  necessary  to 
furtlier  the  purposes  of  the  Act.  In  tho 
interim,  however,  the  Commission 
continues  to  believe  that  the  Phlx  OTC/ 
UTP  Pilot  Program,  as  limited  by  the  , 
Joint  OTC/UTP  Plan,  generally  furthers 
the  objectives  of  a  national  market 
system  and  is  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors  as 
required  by  Sections  6(b)(5).  11 A  and 
12(f)  of  the  Act. 

V.  Conclusion 

For  the  reasons  stated  above,  the 
commission  believes  that  it  is 
appropriate  to  extend  the  Phlx  OTC/ 
UTP  Pilot  Program  for  an  additional  .six 
months. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register,  The  Commission 
believes  that  accelerated  approval  of  the 
proposal  is  appropriate  in  order  to  allow 
the  Phlx  to  continue  to  have  rules  in 
place  for  OTC/UTP  trading.  Further,  the 
Phlx  OTC/UTP  Pilot  Program  and  the 
accompanying  rules  have  been  noticed 
previously  in  the  Federal  Register  for 
the  full  statutory  period,  and  the 
Commission  received  no  comments  on 
the  proposal." 

It  is  trierefore  ordered,  pursuant  to 
Section  19(b)(2)  '^  that  the  proposed 
rule  change  is  hereby  approved  on  a 
pilot  basis  through  June  30, 1995. 

For  the  Commission,  by  the  Division  ol 
Market  Regulation,  pursuant  to  delegated 
authoritv." 


'"Sep  letter  from  William  W.  Dchimolo.  Kirst 
Vice  President  and  General  Counsel,  Phlx,  to 
Elizabeth  Prout,  E.<!q.,  Commission,  dated  Dtuemtx'r 
21,  1994. 

' '  .See  supra  note  4. 

i-]5U.S.C.78.s(b)(2)(19H8). 
"17CFR2n0.30-3(a)(12)(1991). 


Margaret  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc  95-715  Filed  1-11-95:  8:45  am] 
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[Release  No.  35-26214] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  As  Amended 
("Act") 

January  6.  1995. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interi;st»rd 
persons  are  referred  to  the  applicatinn(s) 
and/or  declardtion{s)  for  complete 
statements  of  tlie  propo.sed 
transactionfs)  summarized  below.  The 
application(s)  and/or  declaralion(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspectifjn  through  the 
Commission's  Office  of  Public 
FJeference. 

Interested  persons  wishing  to 
conment  or  request  a  hearing  on  the 
application(s)  and/or  declaratior!(s) 
should  submit  their  views  in  writing  by 
January  30. 1995,  to  the  Secretary, 
Securities  and  Ext  hange  Commission, 
Wctshington.  D.C.  20549.  and  serve  a 
copy  on  th>'  relevant  applicaiit(s)  and/or 
d(H:larant(s}  at  the  addrpss(es)  .specified 
l)(;!ow.  Proof  of  service  (by  affidavit  or. 
in  rase  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  st) 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
.After  said  date,  the  application(s)  and/ 
or  declaration(s).  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
Iwronu-  effective. 

.Appalachian  Power  Company,  et  al. 
(7(>-8503) 

Appalachian  Power  Company 
("Ai'Co").  40  Franklin  Road.  Roanoke. 
Virginia  24022.  a  public  utility 
subsidiary  of  American  Electric  Power 
Company.  Inc..  a  registered  holding 
company  ("AEP")  and  Kanawha  Valley 
Power  Company  ("KVPCo").  1  Riversidi- 
Plaza.  Columbus.  Ohio  25327,  a 
subsidiary  of  APCo,  have  filled  an 
application  and  declaration  pursuant  to 
.Sections  6(a).  7,  9(a).  10  and  12(c)  of  the 
Act  and  Rule  43  thereunder. 

APCo  owns  all  of  the  outstanding 
shares  of  stock  of  KVPCo.  KVTCo  owns 
and  operates  hydroelectric  power 
facilitiRs  in  West  Virginia  and  sells  that 
•'ower  to  AI^o.  APCo  and  KVPCo 


propose  that  KVPCo  merge  with  and 
into  APCo.  the  separate  corporate 
existence  of  KVPCo  will  cease,  and  that 
.APCo  will  be  the  continuing  and 
surviving  corporation  (the  "Surviving 
Corporation").  As  a  resuh  of  such 
merger.  .APCO  will  acquire  all  of  the 
assets  and  assume  all  of  the  liabilities  of 
K\TCo. 

At  the  time  of  such  merger,  each 
outstanding  share  of  capital  stock  of 
.APCo  will  continue  to  be  one 
outstanding  share  of  stock  of  the 
Surviving  Corporation  and  w  ill 
continue  to  have  the  same  rights, 
privileges  and  preferences  as  before  the 
Merger.  Each  outstanding  share  of 
capital  stock  of  KVT*Co  will  be  cancelled 
and  extinguished. 

General  Public  LIttiitiRS  Corporatiun,  et 
aL  (70-8537) 

General  Public  LJtiiities  Corporation 
("•GPU").  100  Interpace  Parkway, 
Parsippany.  New  Jersey  07054.  a 
registered  holding  company,  and  Energy 
Initiatives.  Inc.  ("El  ").  One  Upper  Pond 
Road,  Parsippany.  Netv  Jersey  07054.  a 
non-utility  subsidiar\'  of  GPU.  have  filed 
an  application-declaratitm  under 
sections  6(a),  7,  9(a),  10  and  12(liJ  of  the 
Act  and  rules  45  and  54  thereunder. 

El  proposes  from  time  to  time  through 
lanuary  31,  2002  to  acquire  Lmited 
partner  interests  in  EnviroTech 
Investment  Fund  I  Limited  Partnership, 
a  Delaware  partnership,  and  any 
successor  or  affiliated  limited 
partnership  having  substantially  similar 
investment  objectives  and  te.'-ms  (the 
EnviroTech  Investment  Fund  1  Limited 
Partnership  and  all  such  successor  or 
affiliated  limited  partnership's  are 
herein  collective!),  referred  to  as  the 
"EnviroTech  Partnership").  The  amour,! 
of  all  such  purchases  by  EI  will,  in  the 
aggregato.  not  exceed  SlO  million. 

in  addition.  GPU  proposes  from  time 
to  time  through  such  date  to  make 
capital  contributions  of  up  to  SlO 
miilion  to  EI  tor  purposes  of  making  - 
such  acquisitions.  The  interests  to  be 
acquired  by  El  will  in  the  aggregate 
represent  not  more  than  9.9%  of  the 
limited  partner  interests  in  any 
EnviroTech  Partnership.  The  sole 
general  partner  of  the  EnviroTech 
Partnership  (  "General  Partner")  will  be 
.Advent  International  Limited 
Partnership,  a  Delaware  "iimited 
partnership,  of  w'hich  Advent 
International  Corporation  ("AlC  "j  is  the 
general  partner.  AIC  is  a  venture  capita!^ 
investment  firm. 

A  key  objective  of  the  EnviroTech 
Partnership  is  to  make  investments  in 
companies  (each  a  "Portfolio 
Company")  that  will  contribute  to  the 
reduction,  avoidance  or  sequestering  of 


greenhouse  gas  emissions;  help  utilities 
and  their  customers  handle  waste  by- 
products more  effectively  or  produce  or 
manufacture  goods  or  services  more  cost 
effectively;  improve  the  efficiency  of  the 
production,  storage,  transmission,  and 
delivery  of  energy;  and  provide 
investors  with- attractive  opportunities 
relating  to  the  evolving  uUlity  business 
climate  which  meet  the  above 
objectives. 

In  selecting  suitable  investments,  the 
EnviroTech  Partnership  will  focus  on 
the  following  technology  sectors,  among 
others:  alternate  snd  renewable  energv 
technologies:  environmental  and  waste 
treatment  technologies  and  sen  ices: 
energv  efficiency  technologies, 
processes  and  serv  ices; 
electrotechnologies  used  in  the 
reduction  of  medical  waste; 
technologies  and  processes  promoting 
alternative  energy  for  transportation: 
and  other  technologies  related  to 
improving  the  generation,  transmission 
and  delivery  of  electricity. 

The  term  of  the  EnviroTech 
Partnership  is  10  years  from  the  date  of 
the  partnership  agreement,  siitijed  to 
extension  for  up  to  two  years  upon 
agreement  of  the  General  Partner  and 
limited  partners  holding  66-  ■:%  of  the 
combined  capitis!  contributions  of  all 
limited  partners  SuLiect  to  certain 
limitations  set  forth  in  the  partnership 
agreement,  the  man^eerf/eru.  operation, 
and  implementation  of  policy  of  the 
Enviro'Tech  Partnership  will  be  vested 
excliisiveiv  in  the  General  Partner. 
.Among  other  powers,  the  General 
Partm-r  will  have  discretion  fo  invest 
thf  partnership's  fjnds  in  accordance 
with  investment  guidelines.  The 
investment  guidthnes  may  be  amended 
or  nuidified  only  upon  the  affirmative 
vote  of  limited  partners  rejirt'sentinp  at 
least  Tr)'\.  (if  the  commitments  of  all 
limited  partners. 

I'ndcf  the  terms  of  the  partnership 
agreement  the  General  Partner  will  In? 
paid  an  annua!  management  fee  equal  to 
2'  J'-n  of  the  total  amount  of  t.he  capital 
commitments  of  the  partners  through 
the  first  six  years  thereafter  declining 
by  '  ■>  of  1%  on  each  anniversarv  to 
1.5"<>  (  ommencing  on  the  nintn 
anniversary  date  in  addition,  the 
General  Partner  shall  be  e.ntitled  to 
reimbursement  for  ell  reasonable 
(  xpiiiises  incurred  in  the  organization  of 
the  EnviroTech  Partnership  up  to 
S195.0(K1.  and  for  other  third  party 
(jxpenses  incurred  on  behalf  nfibe 
EnviniTech  Partnership. 

.All  EnviroTech  Partnership  ir.come 
and  losses  (including  incomt;  and  losses 
deemed  to  have  been  realized  when 
securities  are  distributed  in  kind)  will 
generally  be  allocated  80%  to  .=md 
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Partner.  All  cash 
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the  limited  partners  shall 
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_utions,  and  thereafter 
:^neral  Partner  and  80%  to 
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Partijership  Agreement  also 

in  the  event  it  is  hkely 
investment  by  the  EnviroTech 
would  cause  a  limitod 
ci)nflicted  Partner")  to  violate, 
things,  any  law  or 
jnder  certain  circumstances 
partners  (each,  a 
Partner")  may  purchase 
Cciiflicted  Partner  a 
interest  in  such  an 
by  deUvering  to  the 
'artner  a  note  in  the 

of  the  Conflicted 
contributions 
to  the  portion  of  such 
interest  in  I  le  investment  being 
purchased.  Such  note  will  be  non- 
recourse to  the  Purchasing  Partner  and 
will  bear  in  terest  at  a  rate  equal  to  200 
basis  point  i  over  comparable  U.S. 
Treasury  ol  iligations  having  a  five  year 
maturity,  s  ich  interest  and  principal 
being  paya  )le  only  to  the  extent  that  the 
Partner  receives 
is  or  payments  attributable  to 
purchased. 

Cjommission,  by  the  Division 
Management,  pursuant  to 
J  uthority. 
McFarland, 


International  Maritime  Organization 
(IMO)  held  5-9  December  1994.  The 
U.S.  delegation  to  MSC  64  will  report  on 
the  activities  of  the  session. 
Specific  items  will  include: 

a.  Ro/Ro  vessel  safety 

b.  Bulk  carrier  safety 

c.  Role  of  the  human  element  in 
maritime  casualties 

d.  Existing  ships'  safety  standards  • 
(grandfather  clause) 

e.  Reports  of  VcU-ious  subcommittees 
(Stability,  Load  Lines  and  Fishing 
Vessel  Safety;  Life-Saving,  Search  and 
Rescue;  Containers "^nd  Cargoes;  Fire 
Protection;  Training  and 
VVatchkeeping;  Safety  of  Navigation; 
and  Bulk  Chemicals.) 

Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room.  Interested  persons  may 
seek  information  by  writing  to  Mr. 
Joseph  J.  Angelo,  U.S.  Coast  Guard 
Headquarters  (G-MI),  2100  Second 
Street,  S.W..  Room  2408,  Washington, 
DC  20593-0001  or  by  calHiig  (202)  267- 
2970. 

Dated:  December  29. 1994. 
Charles  A.  Mast, 

Chairman,  Shipping  Coordinating  ConmtitU'e. 
IFR  Doc.  95-785  Filed  1-11-95;  8:45  am) 
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Shipping 
Maritime 
Meeting 

The  Shi{  ping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  9:30  A.M.  on  Tuesday, 
January  31  1995,  in  Room  2415,  at  U.S. 
Coast  Guaid  Headquarters,  2100  Second 
Street,  S.V\ .,  Washington,  DC.  The 
purpose  ol  this  meeting  will  be  to  report 
on  the  sixt  /-fourth  session  of  the  Marine 
Safety  Corjimittee  (MSC)  of  the 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  from 
a  Passenger  Facility  Charge  (PFC)  at 
Blue  Grass  Airport,  Lexington,  KY 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  Intent  to  Rule  on 
Application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  ar.d  use  the 
revenue  from  a  PFC  at  Blue  Grass 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capai;ity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  February  13,  1995. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Memphis  Airports  District 
Office,  2851  Directors  Cove,  Suite  #3, 
Memphis,  TN  38131-0301. 

In  addition,  ore  copy  of  any 
comments  submitted  to  the  FAA  must 


be  mailed  or  delivered  to  Mr.  Michael 
Flack,  Executive  Director  of  the  Blue 
Grass  Airport  at  the  following  address; 
Lexington  Fayette  Urban  County  Airport 
Board,  4000  Versailles  Road,  Lexington, 
KY  40510.  Air  carriers  and  foreign  air 
carriers  may  submit  copies  of  written 
comments  previously  provided  to  the 
Blue  Grass  Airport  under  section  1 58.23 
of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Southern  Region,  Memphis  Airports 
District  office,  Cynthia  K.  Wills, 
Planner,  2851  Directors  Cove,  Suite  «3 
Memphis.  TN  38131-0301,  (901)  544- 
3495.  The  application  may  be  reviewed 
in  person  at  this  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to:  impose 
and  use  the  revenue  from  a  PFC  at  Blue 
Grass  Airport  imder  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

On  Jdnuary  3,  1995,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Lexington  Fayette  Urban 
County  Airport  Board  w^s  substantially 
complete  within  the  req  .  ^  fcments  of 
section  158.25  of  Part  lb8.  The  F.^A 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  lattjr 
than  April  21,  1995. 

The  f(5llovving  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  S3. 00 

Proposed  charge  effective  daW: 
November  1,  1993 

Proposed  charge  expiration  date: 
August  26,  2005 

Total  estimated  PFC  revenue: 
Sl.616.030 

Brief  description  of  proposed 
project(s): 

Use  Only: 

(1)  Implement  Noise  Abatenienl 
Program — Phase  I 

(2)  Purchase  Lift  Device  (ADA  Phase 

ID 

Projects  To  Impose  And  Use: 

(3)  Local  Share  of  Regional  Airport 
Rescue  &.  Fire  Fighting  Training  Fat  ilit\ 

Class  or  classes  of  air  carriers  which 
the  public  agencv  has  requested  not  bo 
required  to  collect  PFCs:  Part  135  or  Part 
298  (Air  Taxi  Operators). 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  nutic  e 
and  other  documents  i^ermano  to  the 


application  in  person  at  the  Blue  Grass 
Airport. 

Issued  in  Memphis,  Tennessee,  on  lanuarv 
5.  1995. 

Peggy  S.  Kelley. 

Manager,  Airports  District  Office.  Southern 

Begian. 

IFR  Doc.  95-698  Filed  1-11-95;  8:45  ami 
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Federal  Highway  Administration 

Environmental  Impact  Statement: 
Hawaii  County,  HI 

AGENCY:  Federal  Highwav 
Administration  (FHVVA),'D0T. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Hawaii  County,  Hawaii. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  A.  Cook,  Division 
Administrator,  Federal  Highway 
Administration,  Box  50206,  300  Ala 
Moana  Boulevard,  Honolulu,  Hawaii 
96830.  Telephone:  (808]  541-2700. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA  in  cooperation  with  the  Hawaii 
Department  of  Transportation  and  the 
County  of  Hawaii  Department  of  Public 
Works  will  prepare  an  environmental 
impact  statement  (EIS)  for  a  proposed 
widening  and  extension  of  a  portion  of 
Hawaii  State  Highway  2000,  Puainako 
Street.  The  proposed  project  will 
provide  a  highway  connection  between 
the  Saddle  Road  (State  Highway  200) 
and  State  Highway  11.  The  project 
entails  (1)  realignment  and  widening  of 
the  existing  Puainako  Street  from  2  to  4 
lanes;  and  (2)  construction  of  a  2-lane 
(future  4-lane),  4.6-mile  extension  of 
Puainako  Street  from  Komohana  Street, 
in  a  westerly  direction,  to  Country  Club 
Road  in  Kaumana. 

The  purpose  of  this  project  is  to 
improve  arterial  traffic  flow  of  the  State 
Highway  System  by  providing  a  direct 
link  between  the  existing  Puainako 
Street  (Highway  2000)  and  the  Saddle 
Road  (Highway  200)  and  to  alleviate 
congested  and  unsafe  traffic  conditions 
on  Kaumana  Drive.  Alternatives  being 
evaluated,  include  the  "no  project" 
alternative  and  two  alternative 
alignments. 

Notice  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State  and  local 
agencies  and  to  private  organizations 
and  citizens  who  have  expressed 
interest  in  this  project.  Interagency 
scoping  meetings  will  be  held  as 
required. 


To  ensure  that  the  full  range  of  issues 
relating  to  the  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and  questions  concerning  the 
proposed  action  should  be  directed  to 
the  FHWA  at  the  address  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205  Highway  Research. 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 
Michael  A.  Cook, 

Division  Administrator.  Honolulu,  Hawaii. 
IFR  Doc.  95-786  Filed  1-11-95:  8:45  am) 
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Environmental  Impact  Statement: 
Williamson  and  Travis  Counties,  Texas 

AGENCY:  Federal  Highwav 
Administration  (FHWA).' DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  new  location 
highway  project  in  Williamson  and 
Travis  Counties,  Texas. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Mack,  P.E.,  Federal  Highway 
Administration,  Room  850,  Federal 
Building.  300  East  8th  Street,  Austin, 
Texas  78701.  Sharon  Barta,  P.E., 
Advanced  Project  Development 
Engineer.  Texas  Department  of 
Transportation,  P.O.  Box  15426,  Austin. 
Texas  78761-5426. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the  Texas 
Department  of  Transportation  (TxDOT), 
will  prepare  an  Environmental  Impact 
Statement  (EIS)  on  a  proposal  to 
construct  the  northern  segment  of  State 
Highway  130,  an  approximately  138.4 
kilometer  (86  mile)  controlled  access 
highway  to  be  located  parallel  to  and 
east  of  Interstate  35  and  the  urbanized 
areas  Austin,  San  Marcos,  and  New 
Braunfels  in  Central  Texas.  The 
northern  segment  (Segment  A)  of  the 
proposed  State  Highway  130  extends 
from  the  junction  of  Interstate  35  and 
State  Highway  195  north  of  Georgetown 
in  Williamson  County,  Texas,  to  U.S. 
Highway  290  east  of  Austin  in  Travis 
County,  Texas.  The  length  of  the  project 
varies,  depending  on  the  selected 
alterrtative,  from  approximately  43.5 
kilometers  (27.0  miles)  to  45.9 
kilometers  (28.5  miles).  The  proposed 
action  is  intended  to  provide  improved 
access  and  increased  mobilitv  to 


urbanized  areas  in  the  proposed 
corridor;  help  support  planned  business 
and  residential  growth  in  various  areas 
throughout  the  project  corridor;  provide 
needed  freeway  access  from 
surrounding  areas  to  the  proposed 
Austin  Bergstrom  International  Airport; 
provide  an  alternative  route  to  drivers 
desiring  to  bypass  the  central  business 
areas  of  Austin,  Round  Rock, 
Georgetown,  San  Marcos,  and  New 
Braunfels.  thereby  relieving  e.xisting 
congestion  on  Interstate  35. 

Alternatives  to  the  proposed  action  to 
be  discussed  in  the  EIS  consist  of  (1) 
taking  no  action;  and  (2)  improving 
existing  roadways  in  the  urbanized 
areas  of  Williamson  and  Travis 
Counties.  The  build  alternatives  include 
multiple  alternative  alignments  along 
new  location  rights-of-way  connecting 
Interstate  35  to  U.S.  Highway  290. 

Impacts  caused  by  the  construction 
and  operation  of  State  Highway  130  will 
vary  according  to  the  alternative 
alignments  utilized.  Generally,  impacts 
would  include  the  following: 
Transportation  impacts  (construction 
detours,  construction  traffic,  and 
mobility  improvement);  air  and  noise 
impacts  from  construction  equipment 
and  operation  of  the  roadway;  water 
quality  impacts  from  construction  areas 
and  roadway  stormwater  runoff;  impacts 
to  waters  of  the  United  States  including 
wetlands  from  right-of-way 
encroachment;  and  impacts  to  residents 
and  businesses  due  to  potential 
relocations. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  interest  in  the  proposal.  A 
Major  Investment  Study  is  being 
completed  in  compliance  with  the 
Intermodal  Surface  Transportation 
Efficiency  Act.  Public  meetings  were 
held  on  October  25,  1994,  at  Everett 
Williams  Elementary  School  in 
Georgetown,  Texas,  and  on  October  27, 
1994.  at  Manor  High  School  in  Manor, 
Texas,  at  which  public  comments  on  the 
proposed  action  and  alternatives  were 
requested.  In  addition,  a  public  hearing 
will  be  held  after  publication  of  the 
Draft  EIS.  Public  notice  will  be  given  of 
the  time  and  place  of  the  hearing.  The 
Draft  EIS  will  be  available  for  public 
and  agency  review  and  comment  prior 
to  the  public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
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directed  to  iie  FHWA  or  TxDOT  at  the 
addressed  j  rovided  above. 
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DATES:  Thii  decision  is  effective  January 
12, 1995. 


INFORMATJON  CONTACT: 

Office  of  Vehicle  Safety 
NHTSA  (202-366-5306). 


ARV  INFORMATION: 


U.S.C.  30141(a)(1)(A) 
sfection  108(c)(3)(A)(i)  of  the 
Tiaffic  and  Motor  Vehicle 
the  Act)),  a  motor  vehicle 

originally  manufactured  to 
all  applicable  Federal  motor 
standards  shall  be  refused 
nto  the  United  States  unless 
decided  that  the  motor 
^bstantially  similar  to  a 
vehicle  originally  manufactured 
ion  into  and  sale  in  the 
,  certified  under  49  U.S.C. 


a  es. 


30115  (formerly  section  114  of  the  -^ct), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  .safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

J.K.  Motors,  Inc.  of  Kingsville, 
Marv'land  ("J.K.")  (Regi.stered  Importer 
R-90-006)  petitioned  NHTSA  to  decide 
whether  1993  Volkswagen  Golf  111 
passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  July  20.  1993  (59  FR  37124)  to  afford 
an  opportunity  for  public  comment.  The 
notice  identified  the  vehicle  that  is  the 
subject  of  the  petition  as  the  "1994 
Volkswagen  Golf  HI."  In  its  comments 
responding  to  the  notice,  Volksxvagen. 
the  vehicle's  manufacturer  stated  that 
the  vehicle  identification  number  (VIN) 
assigned  to  the  specific  vehicle  that  the 
petitioner  seeks  to  import  identifies  that 
vehicle  as  a  1993  model.  After  being 
apprised  of  this  comment,  the  petitioner 
acluiowledged  that  the  petition  was  in 
error,  and  that  the  manufacturer 
properly  identified  the  vehicle  as  a  1993 
model.  In  view  of  this  correction,  this 
notice  describes  the  petition  as 
pertaining  to  a  1993  model  vehicle. 

As  stated  in  the  notice  of  the  petition, 
the  vehicle  that  J.K.  claimed  to  be 
substantially  similar  is  the  version  of 
the  1993  Volkswagen  Golf  III  that  was 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified  by 
its  manufacturer,  Volkswagenwerke 
AG.,  as  conforming  to  all  applicable 
Federal  motor  vehicle  safety  standards. 
The  petitioner  claimed  that  it  had 
carefully  compared  the  two  vehicles, 
and  found  them  to  be  substantially 
similar  with  respect  to  compliance  with 
most  applicable  Federal  motor  vehicle 
safety  standards. 

Specifically,  the  petitioner  claimed 
that  the  non-U.S.  certified  1993 
Volkswagen  Golflll  is  identical  to  its 
U.S.  certified  counterpart  with  respect 
to  compliance  with  Standard  Nos.  102 
Transmission  Shih  Lever  Sequence 


•   •   *,  103     Defrosting  and  Defbgging 
Systems,  104    Windshield  Wiping  and 
Washing  Systems,  105     Hydrauhc 
Brake  Systems,  106    Brake  Hoses.  107 
Reflecting  Surfaces,  109    New 
Pneumatic-Tires,  113    Hood  Latch 
Systems,  116    Brake  Fluid,  124 
Accelertor  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202     Head  Restraints,  203    Impact 
Prote<nion  for  the  Driver  from  the 
Steering  Control  System,  204     Steering 
Control  Rear»vard  Displacement,  205 
Glazing  Materials,  206     Door  Locks  and 
Door  Retention  Components.  207 
Seating  Systems,  209    Seat  Belt 
Assemblies.  210    Seat  Belt  Assembly 
Anchorages,  211     Wheel  Nuts.  Wheel 
Discs  and  Hubcaps,  212     Windshield 
Retention,  214     Side  Door  Strength,  216 
Roof  Crush  Resistance,  219 
Windshield  Zone  Intrusion,  301     Fuel 
System  Integrity,  and  302 
Flammability  of  Interior  Materials. 

Petitioner  also  contended  that  the 
vehicle  is  capable  of  being  readily 
modified  to  meet  the  following 
standards,  in  the  manner  indicated: 

Standard  No.  101    Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  EC.E 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  recalibration  of  the 
speedometer/odometer  from  kilometors 
to  miles  per  hour. 

Standard  No.  108    Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamp 
assemblies  which  incorporate  sealed 
beam  headlamps  and  front  sidemarkers: 
(b)  installation  of  U.S.-model  taillamp 
assemblies  whidi  incorporate  rear 
.sidemarkers;  (c)  installation  of  a  high 
mounted  stop  lamp:  (d)  replacement  of 
bulb  failure  modules  with  U.S.-model 
components. 

Standard  No.  110    Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill     Rearview  Mirror- 
Replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114    Theft  Protection: 
Installation  of  a  key  microswitch  in  the 
steering  lock  assembly,  and  a  warning 
buzzer. 

St  andard  No.  1 1 5    Vehicle 
Identification  Number:  Installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  208    Occupant  CrasJi 
Protection:  (a)  Installation  of  a  seat  belt 
warning  buzzer,  wired  to  the  seatbelt 
latch;  (b)  installation  of  a  passive 
restraint  system  consisting  of  a  door- 
anchored  automatic  belts  and  a  knee 
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bolster.  The  petitioner  noted  that  the 
non-U.S.  certified  1993  Volkswagen 
Golflll  is  supplied  with  mounting 
points  and  bolt  holes  for  the  installation 
of  this  equipment  and  that  no  structural 
changes  are  necessary. 

Additionally,  the  petitioner  stated 
that  bumper  shocks  must  be  installed  on 
the  non-U.S.  certified  1993  Volkswagen 
Golf  III  to  comply  with  the  Bumper 
Standard  found  in  49  CFR  Part  581.  The 
petitioner  further  noted  that  it  may  be 
necessary  to  install  a  U.S.-model 
bumper  cover  on  some  vehicles  to 
accommodate  the  market  lights. 

One  comment  was  received  in 
response  to  the  notice  of  the  petition, 
from  Volkswagen  of  America,  Inc. 
("Volkswagen"),  the  United  States 
representative  of  the  vehicle's 
manufacturer.  In  its  comment, 
Volkswagen  stated  that  in  order  to 
conform  the  non-U.S.  certified  1993 
Volkswagen  Golf  III  to  the  requirements 
of  Standard  No.  108,  all  of  the  vehicle's 
lamps  would  have  to  be  changed 
because  they  all  lack  DOT  certification 
markings.  Additionally,  Volkswagen 
noted  that  sidemarkers  and  a  high 
mounted  stop  lamp  would  have  to  be 
added  to  the  vehicle,  requiring  wiring 
harness  connections,  and  that  the 
headlamp  bulb  connector  plug  must  be 
changed  to  accommodate  a  U.S.-model 
headlamp. 

Volkswagen  further  claimed  that  there 
are  major  differences  between  the  U.S. 
certified  and  non-U.S.  certified  versions 
of  the  1993  Volkswagen  Golf  III  that 
affect  compliance  with  Standard  Nos. 
207,  209,  and  210.  Specifically, 
Volkswagen  stated  that  the  non-U.S. 
certified  version  of  the  vehicle  is 
equipped  with  a  smaller  engine  (1.8  vs. 
2.0  liters)  that  has  its  intake  manifold 
mounted  closer  to  the  firewall,  and  that 
this  difference  could  affect  the  manner 
in  which  the  engine  contacts  the  vehicle 
structure  during  frontal  crash  tests. 
Volkswagen  further  noted  that  the  grill 
and  radiator  support  structure  in  the 
non-U.S.  certified  1993  Volkswagen 
Golf  III  is  made  from  plastic  rather  than 
metal,  and  that  this  difference  could 
affect  energy  absorption  characteristics 
that  have  a  bearing  on  frontal  crash  test 
performance. 

Volkswagen  also  stated  that  in  order 
to  comply  with  Standard  Nos.  207, 108 
and  210.  seat  tracks  that  are  welded  to 
the  floor  on  the  non-U.S.  certified  1993 
Volkswagen  Golf  III  would  have  to  be 
removed  and  replaced  with  U.S.-model 
equipment.  Volkswagen  noted  that  the 
seat  adjustment  positions  are  different 
on  U.S.-certified  vehicles  in  order  to 
assure  crash  test  compliance  for  this 
vehicle,  which  is  equipped  with 
automatic  shoulder  belts  to  meet  the 


passive  restraint  requirements  of 
Standard  No.  208.  Volkswagen  also 
noted  that  because  the  retractor  for  the 
automatic  should  belt  is  anchored  to  the 
vehicle  tunnel,  an  anchorage 
reinforcement  structure  must  be  welded 
in  place  on  non-U.S.  certified  models  to 
assure  compliance  with  Standard  No. 
210.  Additionally,  Volkswagen  asserted 
that  a  manual  lap  belt  would  have  to  be 
installed  for  the  non-U.S.  certified 
Volkswagen  Golf  III  to  be  equivalent  to 
its  U.S.  certified  counterpart. 
Volkswagen  further  noted  that  even  if 
the  restraint  system  and  seat 
components  were  to  be  modified  on  the 
non-U.S.  certified  1993  Volkswagen 
Golflll,  there  is  no  assurance  that  the 
vehicle  would  comply  with  Standards 
207,  208.  and  210  unless  the  petitioner 
conducts  a  full  scale  crash  test  on  a 
modified  vehicle. 

Volkswagen  also  stated  that,  in  order 
to  comply  with  the  Bumper  Standard 
found  in  49  CFR  Part  581.  the  front  and 
rear  bumpers  on  the  non-U.S.  certified 
1993  Volkswagen  Golf  III  must  be 
replaced  with  U.S.-model  components. 
Volkswagen  claimed  that  this  would 
require  modifications  to  the  frame 
attachment  points  for  the  front  and  rear 
bumper  that  could  also  affect  Standard 
No.  208  crash  test  performance. 

V'olkswagen  concluded  its  comments 
by  asserting  that  "substantial 
similarities  between  the  European  and 
the  United  States  certified  versions  of 
the  Golf  III  vehicle  are  lacking  and  that 
the  European  version  cannot  readily  be 
modified  to  conform  to  U.S.  standards." 

NHTSA  accorded  J.K.  an  opportunity 
to  respond  to  Volkswagen's  comments. 
In  its  response.  J.K.  stated  that  in  order 
to  install  U.S.-model  headlights  and 
marker  lights  on  a  non-U.S.  certified 
1993  Volkswagen  Golf  III.  it  must 
change  ever%thing  on  the  front  end  of 
the  vehicle  except  for  the  front  fenders. 
In  the  process,  J.K.  asserts  that  all  of  the 
plastic  front  end  parts  that  Volkswagen 
referred  to  in  its  discussion  of  Standard 
No.  208  are  eliminated  and  replaced 
with  U.S.-model  steel  parts  that  are 
bolted  to  existing  mounting  points, 
eliminating  the  need  for  any  cutting  or 
welding. 

With  respect  to  the  Standard  No.  208 
compliance  issues  raised  by 
Volkswagen,  J.K.  stated  that  the  intake 
manifold  on  the  non-U.S.  certified  1993 
Volkswagen  Golf  Ills  1.8  liter  engine  is 
only  one  quarter  of  an  inch  closer  to  the 
firewall  than  the  intake  manifold  on  the 
2.0  liter  engine  of  its  U.S.  certified 
counterpart.  J.K.  asserts  that  this 
difference  will  not  affect  the 
crashworthiness  of  the  non-U.S. 
certified  vehicle. 


Addressing  Volkswagen's  comments 
on  Standard  No.  210,  J.K.  stated  that  it 
examined  the  seat  tracks  on  the  non- 
U.S.  certified  1993  Volkswagen  Golf  III, 
and  found  them  to  bear  U.S.  part 
numbers.  As  as  consequence,  J.K.  stated 
that  it  was  able  to  bolt  manual  lap  belts 
to  the  seats  without  the  need  for 
modifications.  Additionally,  J.K. 
asserted  that  it  carefully  compared  the 
tack  and  seat  angle  of  the  non-U.S. 
certified  1993  Volkswagen  Golflll  to 
that  of  its  U.S.  certified  counterpart,  and 
found  these  characteristics  to  be 
identical.  J.K.  further  asserted  that  in 
order  to  install  center  passive  restraint 
belt  retractors  on  the  non-U.S.  certified 
1993  Volkswagen  Golf  III,  it  replaced 
the  entire  center  console  with  a  U.S. 
model  component,  which  could  be 
bolted  into  existing  holes  without  the 
need  for  modifications. 

With  respect  to  the  Bumper  Standard 
issues  raised  by  Volkswagen,  J.K.  stated 
that  the  front  bumper  bolts  directly  to 
the  new  steel  fi-ont  end  that  it  installs  on 
the  non-U.S.  certified  1993  Volkswagen 
Gold  III  to  accommodate  U.S.-model 
headlamps.  J.K.  further  asserted  that  it 
adds  a  reinforcing  beam  to  assure 
compliance  with  the  Bumper  Standard, 
and  that  with  these  modifications,  the 
vehicle  meets  or  exceeds  that  standard's 
requirements. 

NHTSA  accorded  Volkswagen  an 
opportunity  to  respond  to  J.K.'s 
comments.  In  its  response,  Volkswagen 
stated  that  the  inboard  front  seat  tracks 
are  identical  on  the  U.S.  certified  and 
non-U.S.  certified  versions  of  the  1993 
Volkswagen  Golflll,  but  that  the 
outboard  tracks  differ  so  that  U.S. 
certified  models  can  meet  Standard  20fi 
passive  restraint  requirements. 
Volkswagen  further  contended  that  in 
order  to  assure  compliance  with 
Standard  No.  210,  reinforcement  plates 
must  be  welded  to  the  tunnel  for 
mounting  the  passive  restraint  retractor 
assembly.  Volkswagen  finally  asserted 
that  without  conducting  crash  tests.  J.K. 
"relies  on  intuition  to  justify  FMVSS 
208  compliance." 

NHTSA  accorded  J.K.  an  opportunity 
to  respond  to  these  comments.  In  its 
response.  J.K.  stated  that  European  and 
U.S.-model  seat  tracks  cannot  be 
interchanged  on  the  1993  Volkswagen 
Golf  III.  J.K.  further  asserted  that 
Volkswagen  equipped  U.S.-model  seat 
tracks  on  both  the  U.S.-  and  the  non- 
U.S.  certified  versions  of  the  vehicle 
after  the  company  completed  U.S.  crash 
tests  on  the  vehicle.  J.K.  additionally 
stated  that  it  added  reinforcement  plates 
to  the  tunnel  between  the  seats,  on 
which  it  bolted  the  new  seat  retractors. 
J.K.  finally  obser\ed  that  even  if 
Volkswagen  has  not  crash  tested  a  1993 
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Volkswagen  Golf  III  with  a  1.8  liter 
engine,  the  dompany  did  conduct  such 
tests  on  the  )ame  vehicles  equipped 
with  2.0  litef  and  V6  engines.  J.K. 
contended  t^at  because  of  its  lower 
mass  and  reouced  inertia  impact  testing, 
a  vehicle  eqi^ipped  with  a  1.8  liter 
engine  would  yield  better  results  than 
vehicles  equ  pped  with  larger  engines. 

NHTSA  h;  is  reviewed  each  of  the 
issues  that  V  olkswagen  has  raised 
regarding  ].h.'s  petition.  NHTSA 
believes  thai  ].K.'s  responses  adequately 
address  each  of  those  issues.  NHT  SA 
further  note!  that  the  modifications 
described  b\  J.K.  have  been  performed 
with  relative  ease  on  thousands  of 
nonconform  ng  vehicles  imported  over 
the  years,  an  d  would  not  preclude  the 
non-U. S.  cer  :ified  Volkswagen  Golf  III 
from  being  f  >und  "capable  of  being 
readily  mod:  fied  to  comply  with  all 
Federal  moti  ir  vehicle  safety  standards. 

NHTSA  hj  s  accordingly  decided  to 
grant  the  pel  ition. 

Vehicle  Elig  biiity  Number  for  Subject 
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States  and  certified 
.0.  §  30115,  and  is  capable 
ily  altered  to  conform  to  all 
Ffederal  motor  vehicle  safety 


US.C.  30141  (aMlUAJand 
593.8;  delegations  of  authority 
and  501.8. 
nuary6, 1995. 


uiistratoT  for  Enforcement 
Filed  1-11-95;  3:45  ami 


JMI 


[Docket  No.  94-89;  Hotiee  21 

Decision  That  Nonconforming  1990 
Porsche  944  S2  Cabriolet  Convertible 
Passenger  Cars  Are  Eligible  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  decision  by  NHTSA 
that  nonconforming  1990  Porsdie  944 
S2  Cabriolet  convertibles  are  eligible  for 
importation. 

SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1990  Porsche 
944  S2  Cabriolet  convertibles  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  with  safety  standards  (the 
U.S.-certified  version  of  the  1990 
Porsche  944  S2  Cabriolet  convertible), 
and  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  This  decision  is  effective  January 
12, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Baylor,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108{c){3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
tliat  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
§  30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593:7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  commait  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 


petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation  .  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Wallace  Environmental  Testing 
Laboratories,  Inc.  of  Houston,  Texas 
(Registered  Importer  R-90-005) 
petitioned  NHTSA  to  decide  whether 
1990  Porsche  944  82  Cabriolet 
convertibles  are  eligible  for  importation 
into  the  United  States.  NHTSA 
pubUshed  notice  of  the  petition  on 
November  8,  1994  (59  FR  55737)  to 
afford  an  opportunity  for  public 
comment.  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  comments  were  received  in 
response  to  the  notice.  Based  on  its 
review  of  the  information  submitted  by 
the  petitioner,  NHTSA  has  decided  to 
grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP  97  is  the  vehicle 
eligibility  number  assigned  to  vehicles 
admissible  under  this  decision. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that  a 
1990  Porsche  944  S2  Cabriolet 
convertible  not  originally  manufactured 
to  comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  is 
substantially  similar  to  a  1990  Porsche 
944  S2  Cabriolet  convertible  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  49  U.S.C.  §30115,  and  is  capable 
of  being  readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safpty 
standards. 

Authority:  49  U.S.C.  30141  (a)(1)(A)  and 
(b)(1);  49  GFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  January  6. 1995. 
William  A.  Boehly, 

Associate  AdministTOtor  for  Enforcement. 
[PR  Doc.  95-758  Filed  1-11-95;  8:45  am) 
BILLING  CODE  4910-6M> 


[Docket  No.  94^88;  Notice  2] 

Decision  That  Nonconforming  1991 
BMW  3251  4-Door  Passenger  Cars  Are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  decision  by  NHTSA 
that  nonconforming  1991  BMW  325i  4- 


Door  passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  notice  annoimces  the 
decision  by  NHTSA  that  1991  BMW 
325i  4-Door  passenger  cars  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United - 
States  and  certified  by  its  manufacturer 
as  complying  with  the  safety  standards 
(the  U.S.-certified  version  of  the  1991 
BMW  325i  4-Door  passenger  car),  and 
they  are  capable  of  being  readily  altered 
to  conform  to  the  standards. 
DATES:  This  decision  is  effective  January 
12, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Comphance.  NHTSA  (202-366-5306). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  appUeable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petiUoo. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
pubhshes  this  decision  in  the  Federal 
Register. 

G&K  Automotive  CoBversion.  Inc.  of 
Santa  Ana.  California  (Registered 
Importer  R-90-007)  petitioned  NHTSA 
to  decide  whether  1991  BMW  325i  4- 
Door  passenger  cars  are  eligible  for 


importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  November  2, 1994  (59  FR  54946)  to 
afford  an  opportunity  for  public 
comment.  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  comments  were  received  in 
response  to  the  notice.  Based  on  its 
review  of  the  information  submitted  by 
the  petitioner,  NHTSA  has  decided  to 
grant  the  petition. 

Vehiclefligibtility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP  96  is  the  vehicle 
eligibility  number  assigned  to  vehicles 
admissible  under  this  decision. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that  a 
1991  BMW  325i  4-Door  passenger  car 
not  originally  manufactured  to  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards  is  substantially 
similar  to  a  1991  BMW  325i  4-Door 
passenger  car  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States  and  certified  under  49 
U.S.C.  30115,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards 

Authority:  49  U.S.C.  30141  (a)(1)(A)  and 
(b)  (1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  January  6. 199S. 
William  A.  Boehly, 

Associate  Administrator  for  Enforcement 
|FR  Doc.  95-757  Filed  1-11-95:  8:45  ami 
BILUNQ  CODE  MIO-M-P 


(Docket  No.  94-87;  Notice  2] 

Decision  That  Nonconforming  1972 
MG-B  GT  Coupe  Passenger  Cars  Are 
Eligible  for  importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
action:  Notice  of  decision  by  NHTSA 
that  nonconforming  1972  MG-B  GT 
Coupe  passenger  cars  are  efigible  for 
importation, 

SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1972  MG-B  GT 
Coupe  passenger  cars  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eUgible  for  importation 
Into  the  United  States  because  they  are 
substantially  similar  to  a  vehicle 


originally  manufactured  for  importation 
into  and  sale  in  the  United  States  ami 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards 
(the  U.S.-certified  version  ef  the  1972 
MG— B  GT  Coupe],  and  they  are  capable 
of  being  readily  altered  to  conform  to 
the  standards. 

DATES:  This  decision  is  effective  January 
12.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATOI: 
Backgrouad 

Under  49  U.S.C.  §  30141(a)(1)(A) 
(formerly  section  108(c)(3)(AMi)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C 
§30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
.-Vt  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Champagne  Imports,  Inc.  of  Lansdale, 
Pennsylvania  (Registered  Importer  90- 
009)  petitioned  NHTSA  to  decide 
whethej  1972  MG-B  GT  Coupe 
passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  November  2, 1994  (59  FR  54945)  to 
afford  an  opportunity  for  public 
comment.  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  comments  were  received  in 
response  to  the  notice.  Based  on  its 
review  of  the  information  submitted  by 
the  petitioner,  NHTSA  has  decided  to 
grant  the  petition. 
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Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  impor  er  is  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  ejitry.  VSP  98  is  the  vehicle 
ehgibility  member  assigned  to  vehicles 
admissible  uhder  this  decision. 

Final  Deteniination 

Accordinay.  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that  a 
1972  MG-B  GT  Coupe  not  originally 
manufactured  to  comply  with  all 
applicable  F  jderal  motor  vehicle  safety 
standards  is  substantially  similar  to  a 
1972  MG-B  ::;T  Coupe  originally 
manufactured  for  importation  into  and 
sale  in  the  U  nited  States  and  certified 
under  49  U.I  ;.C.  §  30115.  and  is  capable 
of  being  rea(  ily  altered  to  conform  to  all 
applicable  F  ;deral  motor  vehicle  safety 
standards. 

Authority:  '9  U.S.C.  30141  (a)(1)(A)  and 
(b)(1):  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.5(1  and  501.8. 

Issued  on:  J  inuary  6, 1995. 
William  A.  B<  «hly, 

Associate  Adi  ninistrator  for  Enforcemen  t. 
IFR  Doc.  95-:  56  Filed  1-11-95:  8:45  am) 

BILUNG  CODE  4t10-5»-M 


[Docket  No.  ^4-85;  Notice  2] 

Decision  That  Nonconforming  1993 
BMW  840Ci  Passenger  Cars  Are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Notice  of  decision  by  NHTSA 
that  noncorforming  1993  BMW  840Ci 
passenger  Ci  its  are  eligible  for 
importation 


SUMMARY:  This  notice  announces  the 
decision  bylNHTSA  that  1993  BMW 
840Ci  passenger  cars  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  they  are 
substantial^  similar  to  a  vehicle 
originally  manufactured  for  importation 
into  the  sal ;  in  the  United  States  and 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards 
(the  1993  BMW  840Ci).  and  they  are 
capable  of  leing  readily  altered  to 
conform  to  the  standards. 
DATES:  Thejdecision  is  effective  January 
12. 1995. 


FOR  FURTHER 
Ted  Bayler 
Complianc ; 


JMI 


INFORMATION  CONTACT: 
Office  of  Vehicle  Safety 
NHTSA  (202-366-5306). 


SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  §  30141(a)(1)(A) 
(formerly  secUon  108{c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  the  sale  in  the 
United  States,  certified  under  49  U.S.C. 
§  30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  ahered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Champagne  Imports,  Inc.  of  Lansdale. 
Pennsylvania  (Registered  Importer  R- 
90-009)  petitioned  NHTSA  to  decide 
whether  1993  BMW  840Ci  passenger 
cars  are  eligible  for  importation  into  the 
United  States.  NHTSA  pubUshed  notice 
of  the  petition  on  November  2, 1994  (59 
FR  54942)  to  afford  an  opportunity  for 
public  comment.  The  reader  is  referred 
to  that  notice  for  a  thorough  description 
of  the  petition.  No  comments  were 
received  in  response  to  the  notice. 
Based  on  its  review  of  the  information 
submitted  by  the  petitioner,  NHTSA  has 
decided  to  grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  agcompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP  99  is  the  vehicle 
eligibility  number  assigned  to  vehicles 
admissible  under  this  notice  of  final 
decision. 


Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that  a 
1993  BMW  840Ci  is  substantially 
similar  to  a  1993  BMW  850Ci  originally 
manufactiued  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  49  U.S.C.  §  30115.  and  is  capable 
of  being  readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Authority:  49  U.S.C.  30141  (a)(1)(A)  and 
(b)(1):  49  CFR  593.8:  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  January  6, 1995. 
Williams  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
[FR  Doc.  95-755  Filed  1-11-95:  8:45  am) 

BILLING  CODE  4910-«»-M 


[Docket  No.  92-58;  Notice  3] 

Kewet  Industri;  Petition  for  Renewal  of 
Temporary  Exemption  From  Federal 
Motor  Vehicle  Safety  Standard  No.  208 

Kewet  Industri  of  Hadsund.  Denmark, 
has  petitioned  for  a  two-year  renewal  of 
its  temporary  exemption  from  the 
automatic  restraint  requirements  of 
Motor  Vehicle  Safety  Standard  No.  208 
Occupant  Crash  Protection.  The 
exemption.  NHTSA  Temporary 
Exemption  No.  93-1.  was  published  on 
February  10. 1993.  and  expired  on 
January  1. 1995  (58  FR  7905).  The  basis 
of  the  petition  is  that  a  continued 
exemption  would  facilitate  the 
development  and  field  evaluation  of  a 
low-emission  motor  vehicle  and  would 
not  unreasonably  lower  the  safety  level 
of  the  vehicle. 

This  notice  of  receipt  of  the  petition 
is  published  in  accordance  with  agency 
regulations  on  the  subject  and  does  not 
represent  any  judgment  by  the  agency 
about  the  merits  of  the  petition. 

Kewet  manufactures  a  passenger  car 
called  the  El-Jet.  The  vehicle  is  powered 
by  on-board  rechargeable  batteries 
which  drive  an  electric  traction  motor. 
The  El-Jet,  which  produces  no 
emissions,  is  therefore  a  "low-emission 
motor  vehicle"  within  the  meanii\g  of 
NHTSA's  authority  to  provide 
temporary  exemptions. 

In  1992,  Kewet  argued  that  the 
granting  of  a  temporary  exemption 
would  facilitate  the  development  of  an 
electric  vehicle  industry  in  the  United 
States.  The  vehicle  is  so  small  that  it 
could  serve  as  a  replacement  for  the  3- 
wheel  Cushman  type  meter  reader 
vehicle  in  municipal  fleets.  It  provides 
greater  safety  for  the  operator  at  a 
substantially  lower  price.  Further,  an 
exemption  would  promote  learning  and 
exchange  of  information  between  the 


Danish  electric  vehicle  industry  and  the 
U.S.  one.  Finally,  the  El  Jet  would 
demonstrate  the  commercial  viability  of 
a  "neighborhood  electric  vehicle." 

Petitioner  also  argued  that  an 
exemption  would  not  unreasonably 
degrade  the  safety  of  the  vehicle.  The  El- 
Jet  is  equipped  with  a  3-point  restraint 
system,  and  will  otherwise  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards.  It  complies  with  all 
current  European  motor  safety  standards 
and  has  passed  a  crash  test  at  50  kph  (30 
mph).  Its  top  speed  is  only  40  mph, 
reducing  the  risk  of  injury.  Although 
Kewet  expected  to  be  able  to  provide  a 
driver's  side  air  bag  in  all  cars 
manufactured  after  September  1993.  the 
target  date  is  now  the  1996  model  year. 
Originally.  Kewet  projected  sales  of  30 
to  50  vehicles  through  1993;  in 
actuality,  sales  in  1994  as  of  August  30 
were  "less  than  35." 

In  Kewet 's  opinion,  a  temporary       ^ 
exemption  would  be  in  tbe  pubbc 
interest  and  consistent  with  traffic 
safety  objectives  because  it  is  a 
participant  in  the  Advanced  Research 
Projects  Agency  Electrical  Vehicle 
Testing  Program.  It  comoaents  that 
"[pjroviding  test  data  to  the  national 
testing  program  ...  is  an  important 
development  to  the  electric  vehicle 
industry."  Kewet  does  not  feel  that  lack 
of  an  ciir  bag  "has  been  a  safety  hazard" 
because  of  the  El-Jet's  low  top  speed, 
and  intended  non-freeway  use.  The 
vehicle  is  equipped  with  lap  and  torso 
belts,  and  employs  "steel  roll  cage 
construction." 

Interested  persons  are  invited  to 
submit  comments  on  tbe  petition 
described  above.  Comments  should  refer 
to  Docket  No.  92-58;  Notice  3,  and  be 
submitted  to:  Docket  Section,  National 
Highway  Traffic  Safety  Administration, 
room  5109,  400  Seventh  Street,  SW, 
Washington,  EX}  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  tbe  comment 
closing  date  below  will  be  considered, 
and  will  be  available  for  examination  in 
the  docket  at  the  above  address  both 
before  and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Comment  clo6ing  date:  February  13. 
1995. 

Authority:  49  U.S.C.  30113;  delegafions  of 
authority  at  49  CFR  I.SOand  501.4.  - 


Issued  on  January  5. 1995. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
IFR  Doc.  95-750  Filed  1-11-95:  8:45  am) 
BILLING  CODE  4910-5»-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 
[TO.  95-7] 

Customs  Approval  of  International 
Marine  Consultant,  Inc.,  as  a 
Commercial  Gauger 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTIOW:  Notice  of  approval  of 
International  Marine  ConsuHants,  Inc., 
Houston,  Texas  facility  as  a  commercial 
gauger. 

SUMMARY:  International  Marine 
Consultants,  Inc.,  of  Mineola,  New  York 
has  recently  applied  to  U.S.  Customs  for 
approval  to  gauge  imported  petroleum, 
petroleum  products,  organic  chemicals 
and  vegetable  and  animal  oils  under 
Part  151.13  of  the  Customs  Regulations 
(19  CFR  151.13)  in  their  Houston,  Texas 
facility.  Customs  has  determined  that 
the  Houston,  Texas  office  meets  all  of 
the  requirements  for  approval  as  a 
commercial  gauger. 

Therefore,  in  accordance  with  Part 
151.13(f)  of  the  Customs  Regulations, 
International  Marine  Consultants,  Inc., 
Houston,  Texas  facility  is  approved  to 
gauge  the  products  named  above  in  all 
Customs  districts. 

Location 

International  Marine  ConsuHants* 
approved  site  is  located  at  3506 
Audubon  Place,  Houston.  Texas  77006. 
EFFECTIVE  DATE:  December.  28.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ira 
S.  Reese.  Chief,  Technical  Branch, 
Office  of  Laboratories  and  Scientific 
Services,  U.S.  Customs  Service.  1301 
Constitution  Avenue  NW,  Washington. 
D.C.  20229  at  (202) 927-1060. 

Ddted:  January  4, 1995. 
A.W.  TennanU 

Director  Office  of  Laboratormsami  StJantific 
Scnices. 

(FR  Doc.  95-718  Filed  1-11-9S;  8.-45  am) 

BILLiNG  CODE  4a2»-02-P 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Intpcrted 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 


the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985,  22  U.S.C. 
2459).  Executive  Order  12047  of  March 
27.  1978  (43  F.R.  13359,  March  29. 
1978).  and  Etelegation  Order  No.  85-5  of 
June  27. 1985  (50  F.R.  27393,  July  2, 
1985),  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibit, 
"Claes  Oldenburg:  An  Anthology"  (See 
list '),  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are*  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  National  Caifery 
of  Art  fi-om  on  or  about  February  12, 

1995  to  May  7,  1995.  at  The  Museum  of 
Contemporary  Art,  Los  Angeles, 
California  from  June  18,  1995  to 
September  3,  1995  and  at  the  Solomoo 
R.  Guggenheim  Museum,  New  York, 
N.Y.  from  October  7.  1995  to  January  14. 

1996  is  in  the  national  interest.  Public 
Notice  of  this  determination  is  ordered 
to  be  published  in  the  Federal  Register. 

Dated:  January  5.  1995, 
Les  Jin, 

General  Counsel. 
IFR  Doc.  95-712  Filed  1-11-95;  8:45  am) 

BILLING  CODE  8230-01 -M 


Culturally  Significant  Objects  tmported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination;  Pursuant  to 
the  authority  vested  in  me  bv  the  Aci  of 
October  19. 'l 965  (79  Stat.  965.  22  U.S.C. 
2459).  Exec\Uive  Order  12047  of  N4areh 
27. 1978  (43  F.R.  13359.  March  29. 
1978),  and  Delegation  Order  No.  85-5  of 
June  27.  1985  (50  F.R.  27393.  July  2, 
1985),  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhilMt. 
"Visions  of  Love  and  Life:  PRE- 
R,\PHAELITE  ART  from  the 
Birmingham  Collection,  Englainl.  '  (See 
list  1).  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultLtral 
significance.  These  objects  are  in^ported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  1  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  Asian  Art 
Museum  of  Modern  Art  of  San 


■  A  copy  of  this  list  m«y  be  oblajned  by 
(.onlacting  Mrs.  Carol  B  Epstein.  .^&&i^taIll  Gaiiecai 
Counsel,  at  619-^981.  and  the  address  is  Kouni  700. 
U.S.  Information  Agency.  301  Fourth  Street.  S  V\.. 
Washiagton.  D.C.  20547 

'  A  copy  of  this  list  mav  be  oh'sined  bv 
contacliflg  Mr  Paul  W  Manning.  Assistant  General 
Counsel,  a:  61»-5997.  aixj  th«  a<>clms  is  Aoom  700 
U  S.  Information  .^gencv.  301  (-cmnh  Street.  S  W 
Washington.  DC.  205-47 
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Washington 
September  9 
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Dated: 
Les  Jin, 

General  Counsel 
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on  or  about  February 
through  April  30, 1995,  and  at 
Museum,  Seattle, 
from  on  or  about 
1995  through  March  31, 
the  Peabody  Essex  Museum 
Massachusetts,  from  on  or 
;:5,  1996  through  July  22, 
national  interest.  Public 
determination  is  ordered 
publisUed  in  the  Federal  Register 
Januiiry  6.  1995. 


95-710  Filed  1-11-95;  8:45  am] 
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should  refer  to  the 


S  tates  J 


above  title  and  reference  number  E/ 
AEF-95-07. 

DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5:00  p.m.  EST 
on  Friday,  February  10. 1995.  Faxed 
documents  will  not  be  accepted,  nor 
will  documents  postmarked  on  February 
10,  1995  but  received  at  a  later  date.  It 
is  the  responsibility  of  each  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadline. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Shine.  Room  208.  E/AEF.  301 
4th  Street,  S.W.,  Washington,  DC  20547, 
FAX:  202^01-1728,  or  E-Mail: 
WSHINE®  USIA.GOV  to  request  a 
Solicitation  Package,  which  includes 
more  detailed  award  criteria;  all 
application  forms;  and  guidelines  for 
preparing  proposals,  including  specific 
criteria  for  preparation  of  the  proposal 
budget.  Requests  via  Fax  are 
encouraged.  Interested  applicants 
should  read  the  complete  Federal 
Register  announcement  before 
addressing  inquiries  to  the  Office  of 
Academic  Programs  or  submitting  their 
proposals.  Once  the  RFP  deadline  has 
passed,  the  Office  of  Academic 
Programs  may  not  discuss  this 
competition  in  any  way  with  applicants 
until  the  Bureau  proposal  process  has 
been  completed. 
ADDRESSES:  The  original  and  12 
complete  copies  of  the  application, 
including  required  forms,  should  be 
addressed  as  follows:  U.S.  Information 
Agency,  Ref:  E/ AEF-95-07.  Office  of 
Grants  Management.  E/XE.  Room  336, 
301  4th  Street.  S.W.,  Washington,  DC 
20547. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social  and  cultural 
life.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  and  encompass 
differences  including  but  not  limited  to 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle. 

Ovemeiv;  The  overall  purpose  of  this 
RFP  is  to  provide  opportunities  for  U.S. 
educational  institutions  and  law 
associations  to  conduct  scholarly 
workshops/seminars  in  the  People's 
Republic  of  China  in  the  theory  and 
practice  of  the  American  Corporation 
and  of  American  Law  and  thereby  give 
the  opportunity  for  Chinese  institutions 
to  f  ffer  their  members  access  to  recent 
information  and  perspectives  in  these 
fields  as  well  as  to  allow  for  the 


substantive  exchange  of  ideas.  The  focus 
of  the  proposals  should  be  on  the 
academic  study  of  the  American 
Corporation  and  the  Rule  of  Law  in 
American  Society  respectively.  An 
approach  combining  theoretical  sessions 
and  sessions  emphasizing  the 
implementation  of  theory  in  practice  is 
requested. 

Workshops/seminars  should  take 
place  in  one  Chinese  city.  American 
organizations  are  encouraged,  however, 
to  propose  programs  that  would  include 
participants  from  a  variety  of  Chinese 
institutions  from  across  the  People's 
Republic  of  China.  A  workshop  on 
American  judicial  process,  for  example, 
could  include  law  professors,  law 
students,  as  well  as  legal  and  judicial 
officials.  Applicants  should  specify  the 
workshop  length  and  venue,  the 
intended  audience,  the  audience's  level 
of  sophistication,  e.g.,  faculty,  graduate 
sttfdents.  researchers,  government 
officials,  and  whether  there  would  be 
any  co-sponsor. 

A.  Workshop/Seminar  in  American 
Corporations 

Such  a  program  is  intended  to  outline 
the  legal  foundation,  organization  and 
structure,  management  principles  and 
status  of  the  corporation  in  the  United 
States;  and  the  sociology  of  corporate 
life  and  the  place  of  the  corporation  in 
American  society.  The  project  seeks  to 
satisfy  two  goals.  The  first  is  to  satisfy 
the  need  of  the  Chinese  universities  to 
get  a  better  understanding  of  how  an 
American  corporation  works  in  a  market 
economy  as  they  examine  models  for 
China's  economic  development.  The 
second  goal  is  to  promote  understanding 
of  American  life  and  society  by  looking 
at  the  American  corporation  from  a 
sociological  and  cultural  point  of  view. 
The  venue  will  be  People's  University 
in  Beijing.  The  American  institution 
will  be  required  to  coordinate  its 
program  with  the  Foreign  Affairs  Office 
of  People's  University. 

B.  SeminarAiVorkshop  in  American  Law 

Grant  funding  under  this  category  is 
intended  to  enhance  and  expand  the 
scope  of  American  legal  studies 
programs  in  the  People's  Republic  of 
China.  Proposals  with  a  particular 
emphasis  upon  the  rule  of  law  in 
American  Society  and  its  relevance  to 
China  are  encouraged.  Familiarity  with 
the  functioning  of  Chinese  civil  law  is 
a  preference  factor.  Intense,  scholarly  3- 
4  week  summer  programs  are  preferred. 
Individual  participants  on  the  American 
side  must  be  citizens  of  the  U.S.  Both 
projects  that  have  been  previously 
conducted  and  new  projects  are  eligible. 


Duration:  Applications  will  be 
accepted  for  projects  from  at  least  21 
days  to  no  more  than  30  days  duration. 
Programs  should  be  completed  by 
September  30,  1995. 

Guidelines:  Preference  will  be  given 
to  organizations  with  demonstrated 
expertise  in  the  proposed  workshop/ 
seminar  fields. 

Previous  experience  with  conducting 
scholarly  seminars  in  the  People's 
Republic  of  China  and/or  current 
working  relations  with  Chinese 
educational  institutions  will  be 
considered  a  plus.  A  substantive  history 
of  organizing  subject-specific  programs 
led  by  acknowledged  experts  in  the  field 
who  also  have  considerable  teaching 
experience  is  highly  advantageous. 
Proposals  should  present  a  very  clearly 
designed  program  plan  that  shows 
specific  objectives  and  that 
demonstrates  the  likelihood  of 
substantive  follow-through.  Be  specific 
as  to  what  issues  the  workshop/seminar 
will  address  and  who  the  intended 
audience  is.  In  the  context  of  the 
intended  audience(s),  please  describe 
clearly  the  proposed  approach,  e.g., 
didactic,  participatory,  etc.,  and 
resource  materials  to  be  used. 

Proposed  Budget 

Organizations  must  submit  a 
comprehensive  line  item  budget  based 
on  the  specific  guidance  in  the 
Solicitation  Package.  Project  awards  to 
U.S.  institutions  can  be  made  in  a  range 
of  amounts  but  will  not  exceed  $75,000. 
The  Agency  reserves  the  right  to  reduce, 
revise  or  increase  budgets.  For 
organizations  with  less  than  four  years 
of  experience  in  international  exchange 
activities,  total  grants  will  be  limited  to 
a  maximum  of  $60,000  from  USIA,  and 
total  proposed  budgets  should  not 
exceed  this  amount. 

Please  Note:  Applicants  must  submit 
a  comprehensive  budget  for  the  entire 
program.  There  must  be  a  summary 
budget  as  well  as  a  breakdown  reflecting 
both  the  administrative  budget  and  the 
program  budget.  For  better 
understanding  or  further  clarification, 
applicants  may  provide  a  separate  sub- 
budget  for  each  program  component, 
phase,  location,  or  activity  in  order  to 
facilitate  USIA  decisions  on  funding. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  Solicitation  Package. 


Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  All  eligible  proposals  will  also 
be  reviewed  by  the  Agency's  Office  of 
East  Asian  and  Pacific  Affairs,  the  USIS 
section  of  the  American  Embassy  in 
Beijing,  and  the  Agency  contracts 
offices.  Proposals  may  also  be  reviewed 
by  the  Agency's  Office  of  General 
Counsel  or  other  Agency  elements. 
Funding  decisions  are  at  the  discretion 
of  the  USIA  Associate  Director  for 
Educational  and  Cultural  Affairs. 

Final  technical  authority  for  grant 
awards  resides  with  USIA's  contracting 
officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Quality  of  Program  Idea:  Proposals 
should  exhibit  originality,  substance, 
precision,  and  relevance  to  Agency 
mission. 

2.  Program  Planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

4.  Multiplier  Effect/impact:  Proposed 
program  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

5.  Support  of  Diversity:  Proposals 
should  demonstrate  the  recipient's 
commitment  to  promoting  the 
awareness  and  understanding  of 
diversity. 

6.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

7.  Institution's  Becora/ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsibleJiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts.  The  agency  will  consider  the 
past  performance  of  prior  recipients  and 
die  demonstrated  potential  of  new 
applicants. 

8.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 


support]  which  insures  that  USIA       - 
supported  programs  are  not  isoLtitd 
events. 

9.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
program's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program. 
USIA  recommends  that  the  proposal 
include  a  draft  survey  questionnaire  or 
other  technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives.  Awa.rd- 
receiving  organizations/institutions  will 
be  expected  to  submit  intermediate 
reports  after  each  project  compont-nt  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

10.  Cost-effectiveness:  The  overhead 
ajid  administration  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  Icept  as  low  .is 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

11.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

12.  Value  to  U.S.-Paiiner  Country 
Relations:  Proposed  projects  should 
receive  positive  assessments  by  USIA's 
geographic  area  office  and  overseas 
offices  of  program  need,  potential 
impact,  and  significance  in  the  p.irtner 
country 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  .Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  Final  award  cannot  be 
made  until  funds  have  been  fidly 
appropriated  by  Congress,  alloratcd  and 
committed  through  internal  USI.^ 
procedures. 

N'otification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
May  12.  1995.  Awards  made  will  !« 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  January  5.  1995. 
John  P.  Loielio, 

Associate  Director  for  Educatiox)al  and 
Cultural  Affairs. 

IFRDoc.  95-711  Filed  1-11-95;  8:^5  .iii,) 
BILUNG  COOE  S230-01-M 


3030 


Federal  Register  /  Vol.  60.  No.  8  /  Thursday,  January  12,  1995  /  Notices 


3031 


995 


JMI 


U.S.  Advisor  f  Commission  on  Public 
Diplomacy  Kiting 

AGENCY:  Uniijd  States  Information 

Agency. 

action:  Notice. 


SUMMARY:  A  meeting  of  the  U.S. 
Advisory  Coi  nmission  on  Public 
Diplomacy  w  ill  be  held  on  January  1 1 
in  Room  600  301  4th  Street,  pW.. 
Washington  pC  from  11:00  a.m.-12:00 
noon. 

The  Comn;  ission  will  meet  with 
members  of  wie  United  States 
Information  Agency's  Office  of  Research 
and  Media  R  saction  to  discuss  public 
diplomacy  n  search:  Ann  Pincus, 
Director.  Off  ce  of  Research  and  Media 
Reaction;  Ste  phen  Shaffer,  Deputy 
Director,  Off  ce  of  Research  and  Media 
Reaction;  Me  ry  Mcintosh,  Chief, 
European  Re  search  and  David  Pollock, 
Chief,  Near  I  iast.  South  Asia,  Africa 
Research. 

FOR  FURTHER! information: 
Please  call  Betty  Hayes.  (202)  619-4468, 
if  you  are  in  erested  in  attending  the 


meeting.  Space  is  limited  and  entrance 
to  the  building  is  controlled. 

Dated:  January  6. 1995. 
Rose  Royal, 

Management  Analyst.  Federal  Register 
Liaison. 

|FR  Doc.  95-709  Filed  1-11-95;  8:45  am! 
BILLING  CODE  8230-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Women 
Veterans,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  under  Pub.  L.*9 2-463  that 
a  meeting  of  the  Advisory  Committee  on 
Women  Veterans  will  be  held  March 
28-30.  1995,  in  Washington,  DC.  The 
purpose  of  the  Advisory  Committee  on 
Women  Veterans  is  to  advise  the 
Secretary  regarding  the  needs  of  women 
veterans  with  respect  to  health  care, 
rehabilitation,  compensation,  outreach 
and  other  programs  administered  by  the 


Department  of  Veterans  Affairs,  and  the 
activities  of  the  Department  of  Veterans 
Affairs  designed  to  meet  such  needs. 
The  Committee  will  make 
recommendations  to  the  Secretarj' 
regarding  such  activities. 

The  sessions  will  convene  on  March 
28  9  a.m.  to  4:30  p.m.;  March  29  9  a.m. 
to  4:30  p.m.;  March  30  9  a.m.  to  12  noon 
in  Room  230,  VA  Central  Office 
Building.  810  Vermont  Avenue.  N.W., 
Washington,  DC.  All  sessions  will  be 
open  to  the  public  up  to  the  seating 
capacity  of  the  room.  Because  this 
capacity  is  limited,  it  vdll  be  necessary 
for  those  wishing  to  attend  to  contact 
Ms.  Marjanne  Carson,  Department  of 
Veterans  Affairs  (phone  202/273-5078) 
prior  to  March  8, 1995. 

Dated:  January  5, 1995. 

By  Direction  of  the  Secretary 
Heyward  Bannister, 
Committee  Management  Officer. 
IFR  Doc.  95-794  Filed  1-11-95;  8:45  am] 
BILLING  CODE  832»-01-M 


Sunshine  Act  Meetings 


Federal  Register 

Vol.  60,  No.  8 

Thursday.  January  12,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  nneetings  put)lished  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

lUSITC  SE-95-031 

T!ME  AND  DATE:  January  31, 1995  at  10:00 

a.m. 

PLACE:  Room  101,  500  E  Street  SW.. 

Washington,  DC  20436. 

STATUS: 

1.  Agenda  for  future  meeting 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  Nos.  731-TA-678-682  (Final) 

(Stainless  Steel  Bar  from  Brazil,  India, 
Italy,  Japan,  and  Spain) — briefing  and 
vote. 

5.  Outstanding  action  jackets: 

1.  GC-94-120,  Initial  determination  in  Inv. 
No.  337-TA-368  (Certain  Rechargeabli; 


Nickel  Metal  Hydride  Anode  Materials 
and  Batteries). 
-  2.  GC-94-121,  Final  initial  determination 
finding  no  violation  of  section  337  in 
Inv.  No.  337-TA-358  (Certain 
Recombinantly  Produced  Human  Growth 
Hormones). 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission: 

Issued:  January  9,  1995 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  95-996  Filed  1-10-95;  3:01  pni] 
BILUNG  CODE  7020-02-P 


NATIONAL  LABOR  RELATIONS  BOARD 

TIME  AND  DATE:  9:30  a.m..  Thursdav. 
Decembers,  1994. 


PLACE:  Board  Conference  Room, 
Eleventh  Floor,  1099  Fourteenth  St., 
NW.,  Washington,  DC  20570. 

STATUS:  Closed  to  public  observation 
pursuant  to  5  U.S.C.  Section  552b(c)(2) 
(matters  relating  solely  to  the  internal 
personnel  rules  and  practices  of  the 
Agency). 

MATTERS  TO  BE  CONSIDERED:  Case 
handling  procedures. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

John  C.  Truesdale.  Executive  Secretary, 
Washington.  DC  20570,  Telephone: 
(202) 273-1940. 

Dated.  Washington.  DC,  December  23. 

1994. 

By  direction  of  the  Board: 

John  C.  Truesdale, 

Executiie  Secretary.  National  Labor  Relations 
Board. 

IFR  Doc  94-925  Filed  1-10-94;  2;06  pm) 

BILLING  CODE  7S45-01-M 
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This  section  o«  tie  FEDERAL  REGISTER 
contains  editoria  corrections  of  previously 
published  Presiqential,  Rule,  Proposed  Rule, 
and  Notice  docufnents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agencj  prepared  corrections  are 


issued  as  stgnec 


the  appropriate  ( locument  categories 
elsewhere  in  the  issue. 


documents  and  appear  in 


DEPARTMEN  '  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administration 


50  CFR  Part 


[Docket  No. 


:-4334;  I.D.  101194C] 


Endangered  and  Threatened  Species; 
Status  of  Snake  River  Spring/Summer 
Chinook  Sainton  and  Snake  River  Fall 
Chinook  Salnion 


Correction 


Proposed 
was 

Rules  and 
issue  of 


nl 


e  document  94-31869 
inadvertehtly  published  in  the 
Rej  ulations  section  of  the 
VVedr  esdav.  December  28.  1994 


beginning  on  page  66784.  It  should  have 
appoarod  in  the  Proposed  Rules  section. 

BILUNG  CODE  150S-01-O 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  630 
RIN  3206-AE95 

Absence  and  Leave;  Sick  Leave 

Cunvction 

In  rule  document  94-29820  beginning 
on  page  62266.  in  the  issue  of  Friday. 
December  2. 1994.  make  the  following 
corrections: 

§630.403    [Corrected] 

On  page  62271.  in  the  second  column, 
the  amendatory  instructions  for 
§  630.403  was  omitted  and  should  read 
•'5.  Section  630.403  is  revised  to  read  as 
follows:"  and  the  section  heading 
should  read: 

§  530.403    Supporting  evidence. 

***** 

BILLING  CODE  1505-01-0 


Federal  Register 

Vol.  HO.  .\o.  H 

TlnirsdiiV.  lanuaA   12.  199.5 


Thursday 
January  12,  1995 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Extension  of  301  Investigation  of  the 
People's  Republic  of  China's 
Protection  of  Intellectual  Property  and 
Provision  of  Market  Access  to  Persons 
Who  Rely  on  Intellectual  Property 
Protection;  Proposed  Determinations; 
Request  for  Public  Comment;  and 
Notice  of  Public  Hearing 

Correction 

In  notice  document  95-261  beginning 
on  page  1829.  in  the  issue  of  Thursday. 
January  5.  1995.  make  the  following 
corrections: 

1.  On  page  1830.  in  the  second 
column,  under  the  heading  "Proposed 
Determination  and  Action",  in  the  2d 
paragraph,  in  the  13th  line.  "2.5  billion" 
should  read  "2.8  billion" 

2.  On  the  same  page,  in  the  third 
column,  in  the  fourth  paragraph,  in  the 
fourth  line,  "January  19,  1995."  should 
read  "January  18.  1995." 

BILLING  CODE  1505-01-0 


Part  II 

Department  of 
Housing  and  Urban 
Development 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and  Development 

24  CFR  Part  597 

Designation  of  Empowerment  Zones  and 

Enterprise  Communities;  Final  Rule 
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DEPARTMB4T  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  th^  Assistant  Secretary  for 
Community  Planning  and 
Development 

24  CFR  Parj  597 

(Docket  No.  1^-95-1702;  FR-358O-F-031 

RIN  2506-AB|55 

Designatiort  of  Empowerment  Zones 
and  EnterpiHse  Communities 


■  fo- 


AGENCY 
Secretary 
Developmei  it 
ACTION 


Office  of  the  Assistant 

Community  Planning  and 

,HUD. 

rule. 


Fin.l 


Tiis  1 


Devebpment ' 


rule  makes  final  an 

published  on  January  18, 

plemented  that  portion  of 

C,  Part  I  (Empowerment 

rise  Communities  and 

Investment  Areas)  of 
the  Omnibus  Budget 

Act  of  1993  dealing  with 
designalion  of  urban  Empowerment 
I  jiterprise  Communities.  The 
consistent  with  the  statute, 
he  Secretar>'  of  HUD  to 
more  than  six  urban 
Zones  and  not  more  than 
se  Communities  based 
effectiveness  of  the  strategic 
submi  ted  by  a  State  or  States  and 
goven  jnent(s)  nominating  an  area 
on. 

Februarv  13, 1995. 


SUMMARY 

interim  rule 

1994  that  in  I 

Subchapter 

Zones,  Entefp 

Rural 

Title  XIII  of 

Reconciliation 

the 

Zones  and 

interim  rule 

authorized 

designate 

Empowerment 

65  urban 

upon  the 

plan 

local 

for  designali 

EFFECTIVE 


n  )t 


Er  terpris 


D^TE: 


FOR  FURTHEp 

Michael  T 

Office  of  Ecfanomic 

7136,  DepaJtment 

Developmeit 

VVashingtoi 

708-2290; 

are  not  toll 


JMI 


INFORMATION  CONTACT: 
savage.  Deputy  Director, 

Development.  Room 
of  Housing  and  Urban 
451  Seventh  Street  S\V, 
,  DC  20410,  telephone  (202) 
tDD  (202)  708-2565.  (These 
free  numbers.) 


SUPPLEMENTARY  INFORMATION: 
Reduction  Act 


collection 
contained  in  this  rule 
approired  by  the  Office  of 

and  Budget  (OMB)  for 
r  the  Paperwork  Reduction 
(44  U.S.C.  3501-3520),  and 
OMB  Control  Number  2506- 


Paperwork 

The  infoi  mation 
requiremen  ts 
were 

Management 
review  unde 
Act  of  198C 
assigned 
0148. 

I.  Backgroi  nd — the  January  18, 1994 
Interim  Ru  e 

On  January  18, 1994  (59  FR  2700). 
HUD  publi  ihed  an  interim  rule  that 
implement  sd  that  portion  of  Subchapter 
C,  Part  I  (Empowerment  Zones. 
Enterprise  Communities  and  Rural 
Development  Investment  Areas)  of  Title 
XIII  of  the  )mnibus  Budget 


Reconciliation  Act  of  1993  which 
addresses  the  designation  of  urban 
Empowerment  Zones  and  Enterprise 
Communities.  Title  XIII  also  provides 
for  the  designation  of  rural 
Empowerment  Zones  and  Enterprise 
Communities.  As  noted  in  the  January 
18,  1994  interim  rule,  the  urban  part  of 
the  program  is  administered  by  HUD  as 
a  Federal-State-local  partnership.  The 
rural  part  of  the  program  is 
administered  by  the  Department  of 
Agriculture.  The  Department  of 
Agriculture  also  published  an  interim 
rule  on  January  18,  1994  (59  FR  2686). 
(The  program  is  hereafter  referred  to  as 
the  EZ/EC  program.) 

The  EZ/EC  program  is  a  key  step  in 
rebuilding  communities  in  America's 
poverty-stricken  inner  cities  and  rural 
heartland.  It  is  designed  to  empower 
people  and  communities  across  the 
nation  in  developing  and  implementing 
strategic  plans  to  create  job 
opportunities  and  sustainable 
community  development.  The  program 
combines  tax  benefits  with  substantial 
investment  of  Federal  resources  and 
enhanced  coordination  among  Federal 
agencies. 

Designated  Enterprise  Communities 
are  eligible  for  new  Tax-Exempt 
Facilities  Bonds  for  certain  private 
business  activities.  States  with 
designated  Enterprise  Communities  will 
receive  approximately  $3  million  in 
Empowerment  Zone/Enterprise 
Community  Social  Service  Block  Grant 
(EZ/EC  SSBG)  funds  to  pass  through  to 
each  designated  area  for  approved 
activities  identified  in  their  strategic 
plans.  Enterprise  Communities  will 
receive  special  consideration  in 
competition  for  funding  under 
numerous  Federal  programs,  including 
the  new  National  Service  and  proposed 
Community  Policing  initiatives.  The 
Federal  Government  will  focus  special 
attention  on  working  cooperatively  with 
designated  Enterprise  Communities  to 
overcome  regulatory  impediments,  to 
permit  flexible  use  of  existing  Federal 
funds,  and  to  assist  these  Communities 
in  meeting  essential  mandates. 

Designated  Empowerment  Zones  will 
receive  all  the  benefits  provided  to 
Enterprise  Communities  and  other 
communities  with  innovative  visions  for 
change.  Empowerment  Zones  are 
awarded  substantial  Empowerment 
Zone/Enterprise  Community  Social 
Service  Block  Grant  funds,  in  the 
amount  of  $100  million  for  each  urban 
Zone.  An  Employer  Wage  Credit  for 
Zone  residents  is  extended  to  qualified 
employers  engaged  in  trade  or  business, 
in  designated  Empowerment  Zones. 
Businesses  are  afforded  an  increased 
deduction  under  section  179  of  the 


Internal  Revenue  Code  for  qualified 
properties. 

Tne  preamble  to  the  Januar>'  18.  1994 
interim  rule  described  in  detail  the 
eligibility  requirements  for 
Empowerment  Zones  and  Enterprise 
Communities  and  the  nomination 
process.  This  information  is  not 
repeated  in  this  final  rule. 

The  Department  also  published  on 
January  18. 1994.  a  notice  inviting 
applications  on  nominations  for  areas  as 
Empowerment  Zones  and  Enterprise 
Communities  (59  FR  2711).  Title  XIII  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1993  authorized  the  Secretary  of  HUD 
to  designate  up  to  six  urban 
Empowerment  Zones  and  up  to  65 
urban  Enterprise  Communities.  The 
purpose  of  this  document  is  to  make 
final  the  interim  regulations  published 
on  January- 18.  1994.  The  designated 
Empowerment  Zones  and  Enterprise 
Communities  will  be  announced  by 
separate  notice  published  in  the  Federal 
Register. 

II.  Differences  Between  Final  Rule  and' 
Interim  Rule 

This  final  rule  makes  only  editorial 
and  technical  correction  changes  to  the 
January  18. 1994  interim  rule.  As  will  be 
discussed  in  the  following  section  of 
this  preamble,  HUD  received  several 
good  suggestions  and  recommendations 
of  matters  that  the  rule  should  address 
or  expand  upon,  or  terms  that  should  be 
defined.  These  changes  are  largely 
directed  to  the  nomination  process,  to 
the  eligibility  process,  to  the  contents  of 
the  strategic  plan  or  to  the  evaluation  of 
the  plan.  Because  of  the  need  to  have 
applications  submitted  by  June  30, 1994 
so  that  HUD  and  the  Department  of 
Agriculture  could  make  designations 
within  the  time  period  set  by  statute, 
any  significant  or  substantial  revisions 
to  the  interim  rule  would  have  delayed 
the  application  process,  and  therefore 
delayed  the  designation  process.  Any 
significant  or  substantial  revisions  made 
at  this  time  to  the  nomination  process, 
evaluation  process,  etc..  would  have  no 
effect  since  the  designation  process  is 
complete. 

HUD  anticipates  that  if  another  round 
of  designations  is  authorized  by  the 
Congress,  there  will  be  accompanying 
legislation  that  may  make  changes  to  the 
existing  EZ/EC  program,  and  thus 
require  amendments  to  the  regulations 
in  24  CFR  part  597.  At  the  time  of  this 
rulemaking,  HUD  will  again  consider 
the  comments  received  on  the  January 
18,  1994.  and  if  they  remain  appUcable 
to  the  new  round  of  designations  (the 
issue  of  applicabiUty  depends  upon  the 
type  of  legislative  changes,  if  any,  made 
to  the  EZ/EC  program  by  the  Congress), 


these  comments  will  be  adopted  in  new 
regulations. 

The  technical  changes  made  by  this 
final  rule  are  largely  directed  to  that 
section  of  the  rule  (§  597.200(d))  which 
addresses  the  use  of  EZ/EC  SSBG  hinds 
and  therefore  are  relevant  even  after  Ae 
designation  process  is  complete.  The 
following  provides  a  list  of  the  editoriaiy 
technical  changes  made  to  the  interim 
rule  by  this  final  rule. 

1.  In  §  597.3  (Definitions),  the  second 
paragraph  of  the  deflnitian  of  "xirban 
area"  inadvertently  omitted  the  phrase 
"jurisdiction  of  the"  before  the  words 
"nominating  local  government."  (See  59 
FR  2704,  second  column). 

2.  hi  §  597.200  (Nominations  by  State 
and  local  governments),  HUD  sets  forth 
the  procedures  for  nominations  by  State 
and  local  governments  of  areas  for 
designation  as  an  Empowerment  Zone 
and/or  Enterprise  Community. 
Paragraph  (d)  of  that  section  addresses 
the  elements  of  the  strategic  plan  which 
must  be  developed  as  part  of  the 
application  for  designation,  and 
paragraph  (d)(12)  specifically  addresses 
how  the  Social  Services  Block  Grant 
(SSBG)  funds  for  designated 
Empowerment  Zones  and  Enterprise 
Communities  will  be  uliUzed.  Several 
technical  errors  were  made  in  paragraph 
(d)(12),.and  these  are  as  follows: 

a.  Paragraph  (d)(12)(i)(A)  discusses 
the  commitment  concerning  the  use  of 
EZ/EC  SSBG  funds.  The  rule  provides 
for  the  commitmeot  to  be  made  by  the 
"appUcant  as  well  as  by  the  State 
goverament(s)."  In  this  paragraph,  HUD 
inadvertently  omitted  reference  to  the 
full  range  of  nominating  entities  that 
would  have  to  make  this  commitment, 
and  only  listed  "State  govemmeots." 
(Note  that  §  597.501  provides  for 
nomination  by  States  and  local 
governments  (the  preamble  also 
discusses  this  at  page  2701.  second 
column]  and  §  597.502  provides  for 
nominations  by  State-chartered 
economic  development  corporations.) 
Accordingly,  the  final  rule  corrects  this 
paragraph  to  include  not  only  State 
governments,  but  local  governments  and 
State-chartered  economic  development 
corporations.  The  final  rule  also 
explains  that  the  "sCTvices  or  activities" 
referenced  in  this  paragraph  are  the 
"services  or  activities  which  can  be 
used  to  achieve  or  maintain  the  goals  set 
forth  in  paragraph  (d)(12)." 

b.  Paragraph  (d)(12)(ii)  provides,  in 
error,  that  Empowerment  Zone  or 
Enterprise  Community  SSBG  funds  (EZ/ 
EC  SSBG  funds)  may  be  used  to  achieve 
certain  goals  set  forih  in  diis  paragraph 
by  "undertaking  one  of  the  below 
specified  options."  (See  50  PR  2706, 
hrSi  and  second  columns.)  The  correct 


wording  should  provide  that  States  and 
local  governments  may  undertake  "one 
or  more"  of  the  options  set  forth  in  the 
paragraph.  One  option  available  to 
States  and  local  governments  for  the  use 
of  EZ/EC  SSBG  funds  was  inadvertently 
omitted  from  the  interim  rule.  This 
option  prrovides  for  the  use  of  EZ/EC 
SSBG  funds  to  promote  the  economic 
independence  of  low-income  residents, 
such  as  capitalizing  revolving  or  micro- 
enterprise  loan  funds  for  Uieir  benefit. 

c.  In  paragraph  (dKl2)(ii),  the  interim 
rule  provides  that  EZ/EC  SSBG  funds 
"may"  be  used  to  maintain  the  goals  set 
forth  in  paragraph  (d)(12).  (See  page 
2706,  first  cohimn.)  The  rule  should 
have  stated  that  the  EZ/EC  SSBG  funds 
"must"  be  used  to  maintain  the  goals  set 
forth  in  paragraph  (d)(12),  and  that  the 
goals  "may  be  achieved"  by  undertaking 
the  program  options  listed  in  (dKl2)(ii). 

d.  The  interim  rule  inadvertently 
omitted  the  paragraph  that  provides 
guidance  concerning  how  designated 
empowerment  zones  and  enterprise 
communities  may  meet  the  goads 
specified  in  paragraph  (d)(12).  (See  59 
FR  2706,  middle  column.)  This 
paragraph  does  not  dictate  how  the 
goals  may  be  met,  but  offers  guidance  as 
to  how  they  may  be  met.  This  rule 
makes  this  correction  by  adding  a  new 
paragraph  (iii),  and  the  succeeding 
paragraphs  are  redesignated 
accordingly. 

e.  In  paragraph  (d)(12)(v>of  the 
interim  rule,  the  Department  provided 
that  the  State  must  obligate  EZ/EC  SSBG 
funds  in  accordance  with  the  strategic 
plan  within  two  years  frran  the  "date  of 
designation  of  the  Empowerment  Zone 
or  Enterprise  Community."  (See  page 
2706,  middle  column.)  This  time  frame 
is  incorrect.  This  paragraph  should  have 
provided  that  the  State  must  obUgate 
fimds  two  years  from  the  date  "the 
funds  are  paid  to  the  State."  This 
paragraph  is  also  corrected  by  this 
document  to  add  that  "funds  not 
obligated  must  be  remitted  to  the 
Secretary  of  Health  and  Human 
Services."  This  sentence  was 
inadvertently  dropped  in  the  rule  text. 

f.  Two  requirements  pertaining  to  the 
strategic  plan  were  inadvertently 
omitted  from  paragraph  (d)(12).  One 
requirement  provides  that  tie  strategic 
plan  must  indicate  how  the  EZ/EC 
SSBG  funds  will  be  invested  and  used 
for  the  period  of  designation,  and  the 
second  provides  that  the  strategic  plan 
must  provide  for  periodic  reporting  of 
information  by  the  relevant  State.  These 
requirements  are  now  set  forth  in 
(d)(12)(\'ii)  and  (viii). 

g.  In  addition  to  the  above  corrections, 
this  document  corrects  missing  or 
erroneous  punctuation  in  paragraph 


(d)(12).  For  example,  some  paragraphs 
ended  in  periods,  and  should  have 
ended  in  semicolons. 

4.  hi  §  597.200,  paragraph  (dMl7)  is 
corrected  by  removing  the  "and" •which 
follows  the  semicolon  at  the  end  of  this 
paragraph.  (See  59  FR  2706,  third 
column.) 

5.  hi  §597.200,  paragraph  (d)(18)  is 
corrected  by  removing  the  period  at  the 
end  of  the  paragraph,  and  replacing  it 
with  a  semicolon.  (See  59  FR  2706,  third 
column.) 

6.  hi  §  597.201  (Evaluating  the 
strategic  plan),  paragraph  (b)(9)  should 
end  with  a  semicolon  and  not  a  period.  - 
(See  59  FR  2707,  third  column.) 

7.  hi  §  597.201  (Evaluating  the 
strategic  plan),  paragraph  (c)(1)  should 
end  with  a  semicolon  and  not  a  period. 
(See  59  FR  2708,  first  coliunn.) 

8.  In  §  597.301  (Selection  factors  for 
designation  of  nominated  urban  areas), 
paragraphs  (a)  (1),  (2)  and  (3)  should 
each  end  with  a  semicolon  instead  of  a 
period,  and  the  word  "and"  should 
follow  the  semicolon  in  paragraph 
(a)(3).  (See  59  FR  2709,  first  column.) 

The  above  changes  are  the  only  ones 
that  have  been  made  to  the  interim  rule 
by  this  final  rule. 

III.  The  Public  Comments 

General  Comments 

The  January  18,  1994  interim  rule 
provided  for  a  30-day  public  comment 
period.  The  public  comment  period 
expired  on  February  17.  1994. 
Comments,  however,  were  accepted 
through  March  1.  1994.  By  this  date,  a 
total  of  45  comments  had  been  received. 
The  commenters  consisted  of  State  and 
local  jurisdictions  (or  agencies  of  such 
jurisdictions).  State  legislators  and  non- 
profit organizations.  Twenty-two  (22)  of 
the  rommenters  were  from  the  State  of 
California. 

Vlie  majority  of  the  commenters  gave 
the  interim  regulations  favorable  marks, 
stating  that,  overall,  the  interim  rule 
clearly  delineates  the  role  of  the  State 
and  participating  entities.  As  noted 
earner  in  this  preamble,  HUD  received 
se\eral  good  suggestions  and 
recommendations  from  the  commenters 
that  will  be  considered  in  any  future 
rulemaking  needed  for  a  new  round  of 
designation.  Other  suggestions  raised  by 
commenters,  although  equally  with 
merit,  could  not  be  adopted  (even  if 
HUD  were  making  substantive  changes 
at  this  time)  given  the  current  st^utory 
framework  of  the  EZ/EC  Program,  and 
other  requests  for  changes  or 
clarification  were  determined  to  be 
adequately  addressed  by  the  January  1ft, 
1994  interim  rule.  The  following 
provides  a  siunmary  of  the  sipriificant 
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issues  raised^by  the  public  commenters. 
and  HUD's  response  to  these  issues. 

General  Comments  on  the  Rule 

Comment,  pne  commenter  stated  that 
the  interim  r  ile  as  a  whole  did  not 
adequately  a  Idress  the  needs  of 
extremely  lo'  v-income  persons. 

Response.  rlUD  disagrees  with  the 
commenter. '  The  eligibility  for 
designation  j  s  an  Empowerment  Zone 
or  Enterprise  Community  requires  a 
significant  level  of  poverty,  and  the 
strategic  plai  i  required  various 
descriptions  of  how  the  nominated  area 
would  addre  5s  the  need  of  low-income 
persons,  for  (sxample,  through  the 
creation  of  e<:onomic  opportunities, 
home  owner  ihip,  education  or  other 
route  to  ecor  omic  independence  for 
low-income  amilies,  youth  and  other 
individuals.  See  §  597.200.) 

Comment.  Two  commenters  stated 
that  the  rule  should  explicitly  address 
the  need  of  areas  in  which  military  base 
closures  havi  s  occurred  or  will  occur 

Response.  Vlilitary  base  closure  was 
explicitly  ref  srenced  in  the  rule.  Note 
that  §  597.102(b)(1)  of  the  rule  provides 
in  relevant  put  that  "Unemployment 
shall  be  demsnstrated  by  *  *  *  (2) 
Evidence  of  ( ispecially  severe  economic 
conditions,  such  as  military  base  or 
plant  closing  s,  or  other  conditions 
which  have  1  irought  about  significant 
job  dislocatii  in  within  the  nominated 
area." 

Comment.  One  commenter  stated  that 
the  rule  shoi  Id  have  taken  into 
consideratio!  i  areas  which  have  both 
rural  and  url  an  characteristics. 

Response  HUD  strived  to  the  extent 
possible,  giv  ;n  the  statutory  framework 
and  requiren  lents.  to  be  as  flexible  as 
possible  in  describing  eligibility  for 
nominated  a  eas,  and  to  recognize  that 
some  urban  i  ireas  will  have  rural 
characteristi  ;s.  To  a  significant  degree, 
however,  this  flexibility  vv'as  limited  by 
the  statutory  requirements  for  eligible 
urban  areas. 

Comment  One  commenter  stated  that 
the  rule  and  Drogram  structure 
perpetuate  tie  inner  city  as  a  place  for 
only  low-inc  ome  persons  to  live.  The 
commenter  s  tated  that  while  EZ/EC 
SSBG  eligibfe  expenditures  give  latitude 
for  commun  ties  to  address  social 
problems,  they  leave  little  room  for 
needed  neig  iborhood  economic 
developmen  programs  that  could  make 
urban  neigh  (orhoods  better  places  to 
live,  to  raise  families,  to  shop,  to  work 
and  to  grow  businesses. 

Response  The  entire  EZ/EC  program 
is  directed  t(  i  uplifting  the  economic 
and  social  ei  ivironment  of  the 
designated  i  rban  area.  HUD  believes 
that  the  four  key  principles  of  the 


JMI 


program,  set  forth  in  §  597.200,  and  the 
specific  elements  embodied  in  each 
principle,  clearly  make  this  point. 

Comments  on  Terms  Used 

Comment.  One  commenter  stated  that 
the  rule  should  have  defined  the  terms 
"commimity"  and  "low-income." 
Another  commenter  stated  that  the 
interim  rule  should  have  defined  the 
term  "long-term  unemployed." 

Response.  HUD  acknowledges  the 
merit  of  these  suggestions,  and 
definitions  for  these  terms  will  be 
considered  for  any  future  rulemaking 
that  may  be  necessary  for  a  new  round 
of  designations. 

Comment.  Two  commenters  stated 
that  the  term  "disadvantaged"  should  be 
defined  in  the  regulation.  The 
commenter  stated  that  this  term  should 
be  defined  to  mean  household  or 
individual  income  below  30  percent  or 
50  percent  of  the  area-wide  income. 

Response.  This  term  appears  in 
§  507.200(d)(12)  which  addresses  the 
use  of  EZ/EC  SSBG  hinds.  EZ/EC  SSBG 
funds  are  administered  by  the 
Department  of  Health  and  Human 
Services.  Accordingly,  HHS  has 
responsibility  for  defining  this  term. 
Although  this  term  is  not  defined  in  the 
HHS  regulations  governing  Social 
Service  Block  Grant  Funds  (see  45  CFR 
part  96,  subpart  G),  HHS  should  be  able 
to  provide  guidance  to  grantees  on  the 
meaning  of  this  term. 

Comment.  One  commenter  stated  that 
the  definition  of  "State-chartered 
economic  development  corporation" 
was  not  very  clear. 

Response.  The  statute  defined  this 
term,  and  the  rule  simply  incorporated 
the  statutory  definition. 

Comments  on  Census  Tracts  and 
Census  Tract  Data 

Comment.  Twenty-four  (24) 
commenters  objected  to  the  failure  to 
use  census  block  data  instead  of  census 
tract  data.  The  commenters  pointed  out 
that  many  city  boundaries  do  not 
coincide  with  census  boundaries,  and 
these  cities  would  be  disqualified.  In 
addition  to  requesting  use  of  census 
block  data  in  lieu  of  census  tract  data, 
other  suggestions  submitted  by 
commenters  included:  Excluding 
significantly-sized  public  facilities  from 
calculation  of  a  city's  total  mileage;  and 
allowing  an  entity  to  request  EC 
designation  to  be  extended  on  a  case-by- 
case  basis  to  coterminous  properties 
adjacent  to  an  eligible  poverty  census 
tract. 

Response  HUD  is  unable  to  adopt  the 
suggestions  of  the  commenters.  The 
statute  requires  the  use  of  census  tract 
data,  and  does  not  permit  the  exclusions 


or  case-by-case  exceptions  as  suggested 
by  the  commenters. 

Comment.  One  commenter  requested 
that  the  rule  exclude  portions  of  census 
tracts  incapable  of  development,  such  as 
those  that  may  be  covered  by  water. 

Response.  In  determining  what 
constitutes  census  tracts,  and  what  areas 
are  not  included  or  excluded  in  census 
tracts,  HUD  follows  existing  regulations 
applicable  to  census  tracts  issued  by  the 
U.S.  Census  Bureau. 

Comment.  Another  commenter  stated 
that  census  retail  trade  data  does  not 
accurately  characterize  central  business 
districts.  The  commenter  stated  that  the 
rule  excludes  central  business  districts 
(CBDs)  as  defined  by  the  1987  Census 
Retail  Trade  unless  poverty  rate  for  each 
tract  in  the  CBD  is  not  less  than  35 
percent  for  an  EZ  and  30  percent  for  an 
EC. 

Response.  Central  business  districts 
are  addressed  in  §  597  100(f)-  HUD's 
rule  provides  some  flexibility  since  the 
last  Census  of  Retail  Trade  was  in  1982. 
The  issue  of  characterization  of  CBDs  is 
not  a  question  of  whether  an  area  was 
listed  in  the  Census  of  Retail  Tj-ade,  but 
whether  the  area  fits  characteristics  of 
CBDs.  HUD's  rule  allows  applicants  to 
demonstrate  that  the  character  of  an  area 
has  changed,  and  does  not  meet  the 
definition  of  CBD  as  used  in  the  most 
recent  Census  of  Retail  Trade. 

Comments  on  Population  Levels 

Comment.  Twelve  commenters  stated 
that  the  50,000  population  limitation 
excludes  many  cities  in  need  of  EZ/EC 
assistance,  and  requested  that  the 
population  limit  be  increased  to  200,000 
for  all  urban  nominated  areas. 

Response  The  population  limitation 
of  50,000  found  in  §  597  100(a)(2)  is 
directly  from  the  statute. 

Comment.  Another  commenter  said 
that  the  rule  should  have  excluded 
prison  and  hospital  populations  from 
the  populations  caps. 

Response  This  concern  was 
accommodated  by  HUD  at  the  time  of 
issuance  of  the  January  18.  1994  interim 
rule  The  application  process  allowed 
cities  to  deduct  institutional 
populations  or  populations  in  group 
quarters. 

Comments  on  Per\asive  Poverty  and 
Unemployment 

Comment.  One  commenter  stated  that 
the  test  for  pervasive  poverty  should 
meet  all  three  criteria,  not  simply  one. 
and  that  a  higher  test  should  be  utilized 
to  determine  unemployment. 

Response  HUD  believes  that  each  of 
the  three  factors  presented  in 
§  597  102(a).  in  and  of  itself,  adequately 
exemplifies  an  area  that  has  pervasive 


poverty.  Similarly,  HUD  believes  that 
each  of  the  two  factors  presented  in 
§  597.103(b)  adequately  exemplifies  an 
area  of  unemployment.  However,  these 
comments  will  certainly  be  considered 
if  another  roimd  of  designations  is 
authorized  by  the  Congress. 

Comments  on  Poverty  Rate 

Comment.  Sixteen  commenters  stated 
that  the  definition  of  low  or  zero 
population  industrial  or  commercial 
census  tracts  should  be  extended  to 
include  zero  population  census  blocks 
which  meet  the  same  criteria.  Two  other 
commenters  stated  fh.it  the  requirement 
for  a  non-contiguous  area  to  separately 
meet  the  poverty  rate  criteria  makes  no 
sense  where  the  non-contiguous  area 
consists  of  a  single  census  tract. 

Response.  Poverty  rate  is  addressed  in 
§  597.103  of  the  rule.  The  existing  EZ/ 
EC  legislation  provides  no  flexibility  to 
adopt  the  comments  suggested  by  the 
commenters.  - 

Comment.  Other  commenters  asked 
that  HUD  take  into  consideration  the 
unique  poverty  rates  of  their  own  States 
or  communities  due  to  the  high  cost  of 
living. 

Response.  HUD  believes  that  the 
poverty  rate  factors  in  the  rule  are 
sufficiently  broad  to  encompass  the 
unique  poverty  and  high  cost  of  living 
characteristics  of  any  individual  State  or 
community. 

Comments  on  the  Strategic  Plan 

Comment.  Three  commenters  stated 
that  the  strategic  plan  principle 
concerning  employment  should 
emphasize  job  creation  for  low-income 
persons.  Another  commenter  stated  that 
the  strategic  plan  principle  concerning 
employment  should  emphasize  job 
creation  for  minority  businesses. 

Response.  HUD  agrees  with  the 
commenters  and  such  emphasis  will  be 
considered  in  future  rulemaking  that 
may  be  necessary  for  any  additional 
rounds  of  designations  that  may  be 
authorized. 

Comment.  Two  commenters  stated 
that  the  rule  should  require  an 
explanation  of  how  participants  in  the 
planning  process  are  representative  of 
the  "affected"  community. 

Response.  This  requirement  was 
included  in  the  application,  and  HUD 
will  consider  including  this  requirement 
in  the  text  of  the  regulation  in  any 
future  rulemaking  that  may  be  needed. 

Comment.  Two  commenters  stated 
that  the  rule  should  emphasize  that 
public  funds  cannot  be  used  to 
encourage  plant  relocations  or  pirating 
of  jobs  from  one  place  to  another. 

Response.  This  issue  was  addressed 
in  §  597.200(3)  of  the  rule,  and  the  EZ/ 


EC  appUcation  included  a  certification 
to  this  effect. 

Comment.  Two  commenters  stated 
that  the  rule  should  allow  designated 
communities  to  use  funds  and  other 
resources  identified  in  the  strategic  plan 
for  properties  directly  adjacent  to  the 
boundaries  of  the  designated  census 
tracts. 

Response.  HUD  provides  flexibility  on 
this  issue.  Businesses  and  enterprise 
communities  do  not  receive  tax 
incentives  and  the  only  funding  that 
flows  from  EZ/EC  designation  is  title  20 
funding.  The  latter  can  be  used  outside 
of  the  EC  if  the  use  of  the  funds  benefits 
the  EC  residents  directly. 

Comment.  Two  commenters  stated 
that  the  rule  did  not  discuss  the 
applicability  of  existing  plans  (e.g., 
CHAS)  to  the  strategic  planning  process. 

Response.  Although  the  rule  does  not 
specifically  reference  the  CHAS,  the 
rule  contains  reference  to  other  local 
planning  efforts  and  to  consolidated 
planning  efforts  (See  §§  597.200(d)(15) 
and  597.201(b).)  Once  the  Consolidated 
Flan  final  rule  is  published,  it  will  bring 
all  plans  into  conformance. 

Comment.  One  commenter  stated  that 
the  rule  should  require  jurisdictions  to 
disclose  areas  considered  for 
nomination,  but  not  selected,  and  to 
explain  why  they  were  not  selected. 

Response.  This  issue  is  addressed  to 
some  extent  in  §  597.201(c)  of  the  rule, 
but  HUD  will  consider  expanding  on 
this  issue  in  any  future  rulemaking  that 
may  be  needed. 

Comment.  One  commenter,  in 
response  to  the  requirements  of 
§  597.200(d)  (14),  (15).  and  (16),  stated 
that  the  rule  should  require  applicants 
to  explain  which  existing  resources 
(including  the  amounts)  will  be  shifted 
from  other  geographic  locations  to  the 
EZ/EC  area  to  fulfill  the  applicant's 
commitment  to  resources  to  the  EZ/EC 
area. 

Response.  HUD  believes  that  such  a 
requirement  would  be  an  unwarranted 
intrusion  in  local  government  processes. 

Comment.  Two  commenters  stated 
that  the  rule  should  identify'  specific 
regulatory  and  other  impediments  to 
implementing  the  strategic  plan,  and 
indicate  whether  waivers  can  be 
accomplished  administratively  or 
through  statutory  changes. 

Response.  HUD  cannot  identify 
specific  regulatory  barriers  for  each 
applicant.  The  applicant  is  in  a  better 
position  to  advise  HUD  where  there  are 
barriers  s.id  other  impediments  to 
implementation  of  the  plan,  and  HUD 
asks  applicants  to  identify  such  barriers 
in  §  597.200(d)  (17)  and  (18). 

Comment.  Other  commenters  made 
several  other  suggestions  for  the 


strategic  plan,  incli.di.ic,:  requiring  the 
same  standards  for  citizen  participation 
for  strategic  plan  revisions  as  required 
for  initial  development  of  the  plan, 
requiring  benchmarks  that  identify 
benefits  to  low-income  persons  and 
long-term  unemployed  persons,  and 
encouraging  activities  that  specifically 
meet  the  needs  of  low-income  persons. 
Response.  All  these  suggestions  have 
merit  and  HUD  will  consider  these  in 
any  future  rulemaking  that  may  be 
needed. 

Comments  on  Evaluation  of  the 
Strategic  Plan 

Comment.  Several  commenters  made 
suggestions  for  changes  to  §  597.201 
which  describes  how  the  strategic  plan 
will  be  evaluated.  The  suggestions 
included  evaluating  the  plan  based  on 
the  number  of  quality  )ohs  provided  to 
low-income  persons;  allowing 
community-based  partnerships  to 
include  labor  unions;  allowing 
community-based  partnerships  to 
include  low-income  persons,  long-term 
unemployed  persons,  and  residents  of 
the  area  to  be  designated;  providing 
minimum  standards  for  participation  in 
the  development  of  the  plan;  and 
providing  for  low-income  persons  to 
monitor  the  implementation  of  the  plan. 

Response  All  of  these  suggestions 
will  be  taken  into  consideration  in  any 
future  EZ/EC  rulemaking. 

Comment.  One  commenter  stated  that 
the  rule  must  promote  afi^ordable 
housing  and  without  affordable  housing 
in  proposed  zones,  the  EZ/EC  program 
will  fail. 

Response.  Affordable  housing  was 
promoted  through  the  rule.  See 
§§597.200(d)(12)(ii)(B)(J)  and  (g)(3). 
and  597.201fb)(8). 

Comment.  One  commenter  stated  that 
a  city's  compliance  with  the  affordable 
housing  requirement  may  make  the  city 
ineligible  for  EZ/EC  designation.  The 
commenter  stated  that  as  a  result  of 
compliance  with  this  requirement,  some 
cities  do  not  have  concentration  of 
poverty  described  in  the  threshold 
requirements  for  EZ/EC  designation 
Another  commenter  stated  that  ths* 
evaluation  of  a  plan  should  have 
included  a  review  of  whether  a 
jurisdiction  is  affirmatively  furthering 
fair  housing,  and  also  required 
applicants  to  submit  a  certification  that 
they  are  in  compliance  with  fair  housing 
laws.  The  commenter  also  stated  that 
the  rule  should  provide  for  revocation  of 
designation  as  a  zone  or  community  if 
the  jurisdiction  fails  to  comply  with 
these  laws. 

Response.  With  respect  to  the  first 
commenter's  concern,  the  poverty  rates 
set  forth  in  the  interim  rule  are  based  mi 
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IV.  Other  Matters 

National  Environmental  Policy  Act.  A 
Finding  of  No  Significant  Impact  with 
respect  to  the  environment  was  made  in 
accordance  with  HUD  regulations  in  24 
CFR  part  50.  which  implement  section 
102(c)  of  the  National  Environmental 
Pohcy  Act  of  1969  (42  U.S.C.  4332)  at 
the  time  of  development  of  the  interim 
rule.  That  Finding  remains  appUcable  to 
this  final  rule  and  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk,  Room  10276,  451  Seventh 
Street  SW,  Washington.  DC  20410. 

Executive  Orderl286B.  Regulatory 
Planning  and  Review  This  rule  was 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  as  a  significant 
rule,  as  that  term  is  defined  in  Executive 
Order  12866.  which  was  signed  by  the 
President  on  September  30,  1993.  Any 
changes  to  the  rule  as  a  result  of  that 
review  are  contained  in  the  public  file 
of  the  rule  in  the  office  of  the 
Department's  Rules  Docket  Clerk. 

Regulatory J^lexihility  Act.  The 
Secretary,  in  accordance  with  the 
Regulatory, Flexibility, Act  (5  U.S.C. 
605(bl).  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
intent  and  purpose  of  that  Act.  The  Act 
is  intended  to  encourage  Federal 
agencies  to  utilize  innovative 
administrative  procedures  in  dealing 
with  individuals,  small  businesses, 
small  organizations,  and  small 
governmental  bodies  that  would 
otherwise  be  unnecessarily  adversely 
affected  by  Federal  regulations.  To  the 
extent  that  this  rule  affects  those 
entities,  its  purpose  is  to  reduce  any 
disproportionate  burden  by  providing 
for  the  wtiver  of  regulations  and  by 
affording  other  incentives  directed 
toward  a  positive  economic  impact. 
Therefore,  no  regulatory  flexibility 
analysis  under  the  Act  is  necessary' 

Executive  Order  12611,  Federalism. 
The  General  Counsel,  as  the  Designated 
Official  under  section  6(a)  of  Executive 
Order  12611,  Federalism,  has 
determined  that,  although  the  policies 
contained  in  this  rule  may  have  a 
substantial  direct  effect  on  States  or 
their  political  subdivisions  that  are 
designated  as  Empowerment  Zones  or 
Enterprise  Communities,  this  effect  is 
intended  by  the  legislation  authorizing 
the  program.  The  purpose  of  the  rule  is 
to  provide  a  cooperative  atmosphere 
between  the  Federal  government  and 
States  and  local  governments,  and  to 
reduce  any  regulatory'  burden  imposed 
by  the  Federal  government  that  impedes 


the  abiUty  of  States  and  local 
governments  to  solve  pressing 
economic,  social,  and  physical  problems 
in  their  communities. 

Executive  Order  12606.  The  Family 
The  General  Counsel,  as  the  Designated 
Official  under  Executive  Order  12606. 
The  Family,  has  determined  that  the 
provisions  of  this  rule  will  not  have  a 
significant  impact  on  family  formation, 
maintenance  or  well  being,  except  to  the 
extent  that  the  program  authorized  by 
the  rule  will  empower  communities  and 
their  residents  to  take  effective  action  to 
solve  difficult  and  pressing  economic, 
human,  community  and  physical 
development  challenges  that  have  a 
negative  impact  on  families.  Any  such 
impact  is  beneficial  and  merits  no 
further  review  under  the  Order. 

Semiannual  Agenda.  This  rule  was 
listed  as  sequence  number  1851  in  the 
Department's  semiannual  agenda  of 
regulations  published  on  November  14, 
1994  (59  FR  57632,  57665)  under 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  24  CFR  Part  597 

Community  development. 
Empowerment  zones.  Enterprise 
communities.  Economic  development. 
Housing.  Indians,  Intergovernmental 
relations,  Reporting  and  recordkeeping 
requirements,  Urban  renewal. 

In"^cordance  with  the  reasons  set  out 
in  the  preamble,  24  CFR  part  597  is 
revised  to  read  as  follows: 

PART  597— URBAN  EMPOWERMENT 
ZONES  AND  ENTERPRISE 
COMMUNITIES 

Sut>part  A — General  Provisions 

Sec. 

597  1  Applicability  and  scope 

597  2  Objective  and  purpose 

597  3  Definitions. 

597  4  Secretarial  review  and  designation 

597  5  Waivers. 

Subpart  B — Area  Requirements 

597  100    Eligibility  requirements  and  data 

usage. 
597  101    Data  utilized  for  eligibility 

determinations, 
597  102    Tests  of  pervasive  poverty. 

unemplojrment  and  general  distress. 
597  103    Poverty  rate. 

Subpart  C— Nomination  Prooedure 

597  200    Nominations  by  State  and  local 

government* 
597  201    Evaluating  the .sl^tegic  plan. 
597  202    Submission  of  nominations  for 

designation. 

Subpart  D — Designation  Process 

597  300    HUD  action  and  review  of 

nominations  for  designation. 
597  301    Selection  factors  for  designation  of 

nominated  urban  areas. 


597.302    Number  of  Empowerment  Zones 
and  Enterprise  Communities  designated. 

Subpart  E — Post-Designation  Requirements 

597.400  Reporting. 

597.401  Periodic  performance  reviews. 

597.402  Validation  of  designation. 

597.403  Revocation  of  designation. 

Subpart  F— Special  Rules 

597.500  Indian  Reservations,       , 

597.501  Governments, 

597.502  Nominations  by  economic 
development  corporations  or  the  District 
of  Columbia. 

597.503  Use  of  census  data. 
Authority:  26  U.S.C.  1391;  42  U.S.C. 

3535(d). 

Subpart  A — General  Provision^ 

§  597.1    Applicability  and  scope. 

(a)  This  part  establishes  policies  and 
procedures  applicable  to  urban 
Empowerment  Zones  and  Enterprise 
Communities,  authorized  under 
Subchapter  U  of  the  Internal  Revenue 
Code  of  1986,  as  amended,  relating  to 
the  designation  and  treatment  of 
Empowerment  Zones,  Enterprise 
Communities  and  Rural  Development 
Investment  Areas, 

(b)  This  part  contains  provisions 
relating  to  area  requirements,  the 
nomination  process  for  urban 
Empowerment  Zones  and  urban 
Enterprise  Communities,  and  the 
designation  and  administration  of  these 
Zones  and  Commvmities  by  HUD. 
Provisions  dealing  with  the  nomination 
and  designation  of  rural  Empowerment 
Zones  and  Enterprise  Communities  will 
be  promulgated  by  the  Department  of 
Agriculture.  HUD  and  the  Department  of 
Agriculture  will  consult  in  all  cases  in 
which  nominated  areas  possess  both 
urban  and  rural  characteristics,  and  will 
utilize  a  flexible  approach  in 
determining  the  appropriate 
designation. 

§  597.2    Objective  and  purpose. 

The  purpose  of  this  part  is  to  provide 
for  the  establishment  of  Empowerment 
Zones  and  Enterprise  Communities  in 
urban  areas,  to  stimulate  the  creation  of 
new  jobs,  particularly  for  the 
disadvantaged  and  long-term 
unemployed,  and  to  promote 
revitalization  of  economically  distressed 
areas. 

§597.3    Definitions. 

Designation  means  the  process  by 
which  the  Secretary  designates  urban 
areas  as  Empowerment  Zones  or 
Enterprise  Communities  eligible  for  tax 
incentives  and  credits  established  by 
Subchapter  U  of  the  Internal  Revenue 
Code  of  1986,  as  amended  (26  U.S.C. 
1391  et  seq.)  and  for  special 


consideration  for  programs  of  Federal 
assistance. 

Empowerment  Zone  means  an  urban 
area  so  designated  by  the  Secretary 
pursuant  to  this  part.  Up  to  six  such 
Zones  may  be  designated,  provided,  that 
if  the  Secretary  designates  the  maximum 
number  of  zones,  not  less  than  one  shall 
be  in  a  nominated  urban  area  the  most 
populous  city  of  which  has  a  population 
of  500,000  or  less;  and  no  less  than  one 
shall  be  a  nominated  urban  area  which 
includes  areas  in  two  States  and  which 
has  an  area  population  of  50,000  or  less. 

Enterprise  Community  means  an 
urban  area  so  designated  by  the 
Secretary  pursuant  to  this  part.  Not 
more  than  65  such  communities  may  be 
'so  designated. 

HUD  means  the  Department  of 
Housing  and  Urban  Elevelopment. 

Local  government  means  any  county, 
city,  town,  township,  parish,  village,  or 
other  general  purpose  political 
subdivision  of  a  State,  and  any 
combination  of  these  political 
subdivisions  which  is  recognized  by  the 
Secretary. 

Nominated  area  means  an  area 
nominated  by  one  or  more  local 
governments  and  the  State  or  States  in 
which  it  is  located  for  designation 
pursuant  to  this  part. 

Population  census  tract  means  a 
census  tract,  or,  if  census  tracts  are  not 
defined  for  the  area,  a  block  numbering 
area. 

Poverty  means  the  number  of  persons 
listed  as  being  in  poverty  in  the  1990 
Decennial  Census. 

Revocation  of  designation  means  the 
process  by  which  the  Secretary  may 
revoke  the  designation  of  an  urban  area 
as  an  Empowerment  Zone  or  Enterprise 
Community  pursuant  to  §597,403. 

Secretary  means  the  Secretary  of 
Housing  and  Urban  Development. 

State  means  any  State  of  the  United 
States. 

Strategic  plan  means  a  strategy 
developed  and  agreed  to  by  the 
nominating  local  govemment(s)  and 
State(s),  which  have  provided 
certifications  of  their  authority  to  adopt 
such  a  strategy  in  their  application  for 
nomination,  in  consultation  and 
cooperation  with  the  residents  of  the 
nominated  are,  pursuant  to  the 
provisions  of  §  597.200(c).  The  plan 
must  include  written  commitments  from 
the  local  govemment(s)  and  State(s)  that 
they  wrill  adhere  to  that  strategy. 

Urban  area  means: 

(1)  Any  area  that  lies  inside  a 
Metropolitan  Area  (MA),  as  designated 
by  the  Office  of  Management  and 
Budget;  or 

(2)  Any  area  outside  an  MA  if  the 
jurisdiction  of  the  nominating  local 


government  has  a  population  of  20.000 
or  more,  or  documents  ihe  urban 
character  of  the  area 

§597.4    Secretarial  rev  .  w  and  designation. 

(a)  Designation.  Th«  Secretary  will 
review  applications  t»r  >he  designation 
of  nominated  urban  artas  to  determine 
the  effectiveness  of  th<  strategic  plans 
submitted  by  nominating  State  and  local 
government(s)  in  accordance  with 

§  597,200(c).  The  Secretary  will 
designate  up  to  six  urban  Empowerment 
Zones  and  up  to  65  urban  Enterprise 
Communities. 

(b)  Period  of  Designation.  The 
designation  of  an  urban  area  as  an 
Empowerment  Zone  or  Enterprise 
Community  shall  remain  in  full  effect 
during  the  period  begirming  on  the  date 
of  designation  and  ending  on  the 
earliest  of: 

(1)  The  close  of  th»-  tenth  calendar 
year  beginning  on  oi  a^er  the  date  of 
designation; 

(2)  The  termination  date  designated 
by  the  State  and  local  governments  in 
their  application  for  nomination;  or 

(3)  The  date  the  Stcrelary  modifies  or 
revokes  the  designat/on.  in  accordance 
with  §§  597,402  or  '^^7  403 

§597.5    Waivers. 

The  Secretary  of  V^\J\)  may  waive  for 
good  cause  any  provision  of  this  part 
not  required  by  statute  where  it  is 
determined  that  epf  liCation  of  the 
requirement  would  ^l^oduce  a  result 
adverse  to  the  purpjse  and  obj«Ktivi's  of 
this  part. 

Subpart  B — Area  Reqjirements 

§  597.100    Eligibility  re<^jirements  and  data 
usage. 

A  nominated  urban  area  may  b»' 
eligible  for  designation  pursuant  to  this 
part  only  if  the  area. 

(a)  Has  a  maximum  population  which 
is  the  lesser  of: 

(1)200,000;  or 

(2)  The  greater  ol  50  000  or  ten 
percent  of  the  population  of  the  most 
populous  city  located  vitliin  the 
nominated  area; 

(b)  Is  one  of  pervasive  poverty, 
unemployment  and  geo'iral  distress,  as 
described  in  §597.102 

(c)  Does  not  exceed  tvventy  square 
miles  in  total  land  ajea; 

(d)  Has  a  continuous  boundary',  or 
consists  of  not  more  t^an  three 
noncontiguous  parcels 

(e)  Is  located  entire  ly  vithin  the 
jurisdiction  of  the  unit  or  units  of 
general  local  govemmcnt  making  the 
nomination,  and  is  located  in  no  more 
than  two  contiguou    States;  and 

(f)  Does  not  include  any  portion  oi  a 
central  business  dislfict,  is  this  term  ij 
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used  in  the  n\(ist 
Trade,  unless 
population  ceitsus 
not  less  than 
Empowermenl 
an  Enterprise 


recent  Census  of  Retail 
I  he  poverty  rate  for  each 

tract  in  the  district  is 
5  percent  for  an 
Zone  and  30  percent  for 
(tommunity. 


§  597.101    Data  utilized  for  eligibility 
determinations. 

(a)  Source  o  data.  The  data  to  be 
employed  in  c  etermining  ehgibihty 
pursuant  to  th  ;  criteria  set  forth  at 

§  597.102  shal  be  based  upon,  the  1990 
Decennial  Cen  ius.  aj>d  from  information 
published  by  t  le  Bureau  of  the  Census 
and  the  Bureai  i  of  Labor  Statistics.  The 
data  shall  be  c  jmparable  as  to  point  or 
period  of  time  and  metliodology 
employed.  Sp(  cific  information  on 
appropriate  di  ta  to  be  submitted  will  be 
provided  in  the  application. 

(b)  Use  of  St  Jtistics  on  boundaries. 
The  boundary  of  an  urban  area 
nominated  for  designation  as  an 
Empowermen  Zone  or  Enterprise 
Community  m  ust  coincide  with  the 
boundaries  of  census  tracts,  or.  where 
tracts  are  not  iefined,  with  block 
numbering  araas. 

§  597.102    TesK  of  pervasive  poverty, 
unempioyment  and  general  distress. 

(a)  Penasiv  ?  poverty.  Pervasive 
poverty  shall  )e  demonstrated  by  the 
nominating  ei  tities  by  providing 
evidence  that: 

(1)  Poverty  s  widespread  throughout 
the  nominate(  area;  or 

(2)  Poverty  las  become  entrenched  or 
intractable  ov  jr  time  (through 
comparison  o   1980  and  1990  census 
data  or  other  i  elevant  evidence);  or 

(3)  That  no  aortion  of  the  nominated 
area  contains  my  component  areas  of  an 
affluent  character. 

(b)  Unempl  jyment.  Unemployment 
shall  be  demt  nstrated  by: 

(1)  Data  inc  icating  that  the  weighted 
average  rate  o  '  unemployment  for  the 
nominated  ar  !a  is  not  less  than  the 
national  averi  ige  rate  of  unemplovTnent; 
or 

(2)  Evidenc  s  of  especially  severe 
economic  cor  ditions.  such  as  mihtar\- 
base  or  plant  closings  or  oUier 
conditions  w  lich  have  brought  about 
significant  jo  >  dislocation  within  the 
nominated  ai  ia. 

(c)  General  distress.  General  distress 
shall  be  evid(  need  by  describing 
adverse  cond  tions  within  the 
nominated  ui  ban  area  other  than  those 
of  pervasive  loverty  and 
unemployme  it.  A  high  incidence  of 
crime,  narcot  cs  use,  homelessness, 
abandoned  h  )using,  and  deteriorated 
infrastructun  or  substantial  population 
liecline,  are  ( xamples  of  appropriate 
imiicators  of  'eieral  distress. 


JMI 


§  597.103    Poverty  rate. 

(a)  General.  The  poverty  rate  shall  be 
estabhshed  in  accordance  with  the 
following  criteria: 

(1)  In  each  census  tract  within  a 
nominated  urban  area,  the  poverty  rate 
shall  be  not  less  than  20  percent; 

(2)  For  at  least  90  percent  of  the 
population  census  tracts  within  the 
nominated  urban  area,  the  poverty  rate 
shall  not  be  less  than  25  percent;  and 

(3)  For  at  least  50  percent  of  the 
population  census  tracts  within  the 
nominated  urban  area,  the  poverty  rate 
shall  be  not  less  than  35  percent. 

(b)  Special  rules  relating  to  the 
determination  of  poverty  rate.  (1) 
Census  Tracts  with  no  papulation. 
Census  tracts  with  no  population  shal! 
be  treated  as  having  a  poverty  rate 
which  meets  the  standards  of 
paragraphs  (a)(1)  and  (2)  of  this  section, 
but  shall  be  treated  as  having  a  zero 
poverty  rate  for  purposes  of  applying 
paragraph  (a)(3)  of  this  section. 

(2)  Census  tracts  with  populations  of 
less  than  2,000.  A  population  census 
tract  which  has  a  population  of  less  than 
2.000  shall  be  treated  as  having  a 
poverty  rate  which  meets  the 
requirements  of  paragraphs  (a)(1)  and 
(a)(2)  of  this  section  if  more  than  75 
percent  of  the  tract  is  zoned  for 
commercial  or  industrial  use. 

(3)  Adjustment  of  poverty  rates  for 
Enterprise  Communities.  Where 
necessary  to  carry  out  the  purposes  of 
this  part,  the  Secretary  may  reduce  by 

5  percentage  points  one  of  the  following 
thresholds  for  not  more  than  10  percent 
of  the  census  tracts,  or.  if  fewer,  five 
population  tracts  in  the  nominated 
urban  area: 

(i)  The  20  percent  threshold  in 
paragraph  (a)(1)  of  this  section; 

(ii)  The  25  percent  threshold  in 
paragraph  (a)(2)  of  this  section;  and 

(iii)  The  35  percent  threshold  in 
paragraph  (a)(3)  of  this  section;  Provided 
that,  the  Secretary  may  in  the 
alternative  reduce  the  35  percent 
threshold  by  10  percentage  points  for 
three  population  census  tracts. 

(4)  Rounding  up  of  percentages.  In 
making  the  calculations  required  by  this 
section,  the  Secretary  shall  round  all 
fractional  percentages  of  one-half 
percent  or  more  up  to  the  next  highest 
whole  percentage  figure. 

(c)  Noncontiguous  areas.  A 
nominated  urban  area  may  not  contain 
a  noncontiguous  parcel  unless  such 
parcel  separately  meets  the  criteria  set 
forth  at  paragraphs  (a)(1).  (2).  and.(3)  of 
this  section. 

(d)  Areas  not  within  census  tracts.. In 
the  case  of  an  area  which  does  not  have 
population  ceiisus  tracts,  the  block 
numbering  area  shall  be. used. 


Subpart  C--Nomination  Procedure 

§  597.200    Nominations  by  State  and  local 
governments. 

(a)  Nomination  criteria.  One  or  more 
local  governments  and  the  State  or 
States  in  which  an  urban  area  is  located 
may  nominate  such  area  for  designation 
as  an  Empowerment  Zone  and/or  as  an 
Enterprise  Community,  if: 

(1)  The  urban  area  meets  the 
requirements  for  ehgibility  set  forth  in 
§§597.100  and  597.103; 

(2)  The  urban  area  is  within  the 
jurisdiction  of  a  State  or  States  and  local 
government(8)  that  have  the  authority  to 
nominate  the  urban  area  for  designation 
and  that  provide  written  assurances 
satisfacto»  to  the  Secretary  that  the 
strategic  plan  described  in  paragraph  (c) 
of  this  section  will  be  implemented; 

(3)  All  information  furnished  by  the 
nominating  State(s)  and  local 
government(s)  is  determined  by  the 
Secretary  to  be  reasonably  accurate;  and 

(4)  The  State(s)  and  local 
government(s)  certify  that  no  portion  of 
the  area  nominated  is  already  included 
in  an  Empowerment  Zone  or  Enterprise 
Community  or  in  an  area  otherwise 
nominated  to  be  designated  under  this 
section. 

(b)  Nomination  for  designation.  No 
urban  area  may  be  considered  for 
designation  pursuant  to  subpart  D  of 
this  part  unless  the  nomination  for 
designation: 

(1)  Demonstrates  that  the  nominated 
urban  area  satisfies  the  eligibility 
criteria  set  forth  at  §597.100; 

(2)  Includes  a  strategic  plan,  as 
described  in  paragraph  (c)  of  this 
section;  and 

(3)  Includes  such  other  information  as 
may  be  required  by  HUD  in  the 
application  or  in  a  Notice  Inviting 
Applications,  to  be  published  in  the 
Federal  Register. 

(c)  Strategic  plan.  Each  application  for 
designation  must  be  accompanied  by  a 
strategic  plan,  which  must  be  developed 
in  accordance  with  four  key  principles, 
which  will  also  be  utihzed  to  evaluate 
the  plan.  These  principles  are: 

(1)  Economic  opportunity,  including 
job  creation  within  the  community  and 
throughout  the  region,  as  well  as 
entrepreneurial  initiatives,  smal^ 
business  expansion  and  training  Tor  jobs 
that  offer  upward  mobility; 

(2)  Sustainable  Community 
Development,  to  advance  the  creation  of 
liveable  and  vibrant  communities 
through  comprehensive  approaches  that 
coordinate  economic,  physical, 
community  and  human  development; 

(3)  Community-Based  Partnerships, 
involving  the  participation  of  all 
segments  of  the  community,  including 


the  political  and  governmental 
leadership,  community  groups,  health 
and  social  service  groups, 
environmental  groups,  religious 
organizations,  ^e  private  and  non-profit 
sectors.  cent«s  of  learning  and  other 
community  institutions;  and 

(4)  Strategic  vision  for  change,  which 
identifies  what  the  community  will 
become  and  a  strategic  map  for 
revitalization.  The  vision  should  build 
on  assets  and  coordinate  a  response  to 
community  needs  in  a  comprehensive 
fashion.  It  should  also  set  goals  and 
performance  benchmarks  for  measuring 
progress  and  estabUsh  a  framework  for 
evaluating  and  adiusting  the 
revitalization  plan. 

(d)  Elements  of  strategic  plan.  The 
strategic  plan  should: 

(1)  Indicate  and  briefly  describe  the 
specific  groups,  organizations,  and 
individuals  participating  in  the 
production  of  the  plan  and  describe  the 
history  of  these  groups  in  the 
community: 

(2)  Explain  how  participants  were 
selected  and  provide  evidence  that  the 
participants,  taken  as  a  whole,  broadly 
represent  the  racial,  cultural  and 
econooiic  diversity  of  the  community; 

(3)  Describe  the  role  of  the 
participants  in  the  creation, 
development  and  future  implementation 
of  the  plan; 

(4)  Identify  two  or  three  topics 
addressed  in  the  plan  that  caused  the 
most  serious  disagreements  among 
participants  and  describe  how  those 
disagreements  were  resolved; 

(5)  Explain  how  the  community 
participated  in  choosing  the  area  to  lie 
nominated  and  why  the  are^  was 
nominated; 

(6)  Provide  evidence  that  key 
participants  have  the  capacity  to 
implement  the  plan; 

{7)  Provide  a  brief  explanation  of  the 
community's  vision  for  re\italizing  the 
area; 

(8)  Explain  how  the  vision  creates 
economic  opportunity,  encourages  self- 
sufficiency  and  promotes  sustaijiable 
community  development; 

(9)  Identify  key  needs  of  the  area  and 
the  current  barriers  to  achieving  the 
vision  for  U,  including  a  description  of 
poverty  and  general  distress,  barriers  to 
economic  opportunity  and  developnaent 
and  barriers  to  human  development: 

(10)  Discuss  how  the  vision  is  related 
to  the  assets  and  needs  of  the  area  and 
its  surroundings: 

(11)  Describe  the  ways  in  which  the 
community's  approaches  to  economic 
development,  social/human  services, 
transportation,  housing,  sustainable 
community  developmejit,  pubUc  safety, 
drug  abuse  prevention,  and  educationid 


and  envijxmmental  concerns  will  be 
addressed  in  a  coordinated  fashion;  and 
explain  how  these  linkages  support  the 
community's  vision; 

(12)  Indicate  how  all  Social  Ser\'ioes 
Block  Grant  funds  for  designated 
Empowerment  Zones  and  Enterprise 
Communities  (EZ/EC  SSBG  funds)  will 
be  utilized. 

(i)  In  doing  so,  the  strategic  plan  shall 
provide  the  following  information: 

(A)  A  commitment  by  the  appUcant. 
as  well  as  by  the  nominating  State- 
chartered  economic  development 
corporation  or  State  govemment(s)  and 
local  governments,  that  the  EZ/EC  SSBG 
fimds  will  be  used  to  supplement,  not 
replace,  other  Federal  or  non-Federal 
funds  available  for  financing  for  services 
or  activities  which  can  be  used  to 
achieve  or  maintain  the  goals  outlined 
in  paragraph  (dMl2)  of  this  section; 

(B)  A  description  of  the  entities  that 
will  administer  the  EZ/EC  SSBG  funds; 

(C)  A  certification  by  such  entities 
that  they  will  provide  periodic  reports 
on  the  use  of  the  EZ/EC  SSBG  funds; 
and 

(D)  A  detailed  description  of  all  the 
activities  to  be  fmanced  with  the  EZ/EC 
SSBG  funds  and  how  ail  such  funds  wilh 
be  allocated. 

(ii)  The  EZ,'EC  SSBG  hmds  must  be 
used  to  achieve  or  maintain  the 
following  goals.  The  goals  may  be 
achieved  by  undertaking  one  or  more  of 
the  following  program  options: 

(A)  The  goal  of  economic  self-support 
to  prevent,  reduce  or  eliminate 
dependencies,  through  one  or  more  of 
the  following  program  options: 

[J]  Furvdiog  community  and  economic 
development  services  focused  on 
disadvant^ed  adults  and  youths, 
including  skills  training,  transportation 
sorx'ices  and  job,  housing,  business,  and 
financial  management  counseling; 

[2]  Supporting  programs  that  promote 
home  ownership,  education  or  other 
routes  to  economic  independence  fbr 
low-income  families,  youths,  and  other 
individuals: 

(J)  Assisting  in  the  provision  of 
emergency  and  transitional  shelter  for 
disadvantaged  families,  youths,  and 
other  individuals; 

(B)  The  goal  of  self-sufficiency, 
including  reduction  or  prevention  of 
dependencies,  through  one  or  more  of 
the  following  program  options: 

(1)  Providing  assistance  to  non-profit 
organizations  and/or  community  and 
junior  colleges  that  provide 
disadvantaged  adults  and  youths  with 
opportunities  for  short-term  training 
courses  in  entrepreneurial  and  self 
employment  skills  and  other  training 
that  promotes  individual  self- 


sufficienc>-.  and  the  interest  of  the 
cf)mmunity: 

(2)  Fuiuhng  programs  to  provide 
training  and  employment  for 
disadvantaged  aduhs  and  youths  in 
construction,  rehabilitation  or 
improvement  of  affordable  housing, 
public  infrastructure  and  c:omniunity 
facilities;  and 

(C)  The  goal  of  prevention  or 
remedying  the  neglect,  abuse  or 
exploitation  of  children  and/or  aduhs 
unable  to  protect  dieir  own  interest:  and 
the  goal  of  preservation,  rehabihtation, 
or  reuniting  of  families,  through  (me  or 
more  of  the  following  p>rogram  options: 

[1]  Providing  support  for  resui'ntial 
or  non-residential  drug  and  alcohol 
prevention  and  treatment  programs  that 
offer  comprehensive  services  for 
pregnant  women,  and  mothers  and  their 
children; 

(2)  Establishing  programs  that  provide 
activities  after  school  hoiu-s,  including 
keeping  school  buildings  open  during 
evenings  and  weekends  for  mentor  and 
study  programs. 

(iii)  Designated  Empowerment  Zone 
and  Enterprise  Communities  may  work 
to  achieve  or  maintain  the  goals 
outlined  in  paragraphs  (d)(12)(ii)  [A] 
and  (B)  of  this  section  by  using  EZ/EC 
SSBG  funds  to  capitahze  revolving  or 
micro-enterprise  loan  funds  which 
benefit  low-income  residents  of  the 
designated  Empowerment  Zones  and 
Enterprise  Communities.  Similarly,  the 
Zones  and  Communities  may  work  to 
achieve  or  maintain  the  goals  outlined 
in  paragraphs  (d)(12)(ii)  (A)  and  (B)  of 
this  section  by  using  the  EZ/EC  SSBG 
funds  to  create  jobs  and  promote 
economic  opportunity  for  low-income 
famihes  and  individuals  through 
matching  grants,  loans,  or  investments 
in  community  development  financial 
institutions. 

(iv)  If  the  EZ/EC  SSBG  funds  are  to  be 
used  for  program  options  not  included 
in  paragraph  (dJ(12Ku)  of  this  section, 
the  strategic  plan  must  ixxlicate  how  the 
proposed  activities  meet  the  goals  set 
forth  in  paragraph  (d)(12)(ii)  of  this 
section  and  the  reasons  the  approved 
program  options  were  not  pursued. 

(v)  To  the  extent  that  the  EZ/EC  SSBG 
funds  are  to  be  used  for  the  program 
options  included  in  paragraph  (d)(12)(ii) 
of  this  section,  they  may  be  used  for  the 
following  activities,  in  addition  to  thoK 
activities  pennitted  by  Section  2005  of 
the  Social  Securitv  Act  (42  U.S.C. 
1379d): 

(A)  To  punitase  or  improve  land  or 
facilities; 

(B)  To  make  cash  payments  to 
individuals  for  subsistence  or  room  and 
board: 
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(C)  To  ma  Ice  wage  payments  to 
individuals  as  a  social  service; 

(D)  To  ma  ke  cash  payments  for 
medical  car  j;  and 

(E)  To  pre  vide  social  services  to 
institutiona  ized  persons. 

■  (vi)  The  Slate  must  obligate  the  EZ/EC 
SSBG  hinds  in  accordance  with  the 
strategic  pla  n  within  2  years  from  the 
date  of  payi  lent  to  the  State,  or  remit 
the  unobligi  ted  funds  to  the  Secretary  of 
Health  and  Human  Services  (HHS). 

(vii)  The  itrategic  plan  must  indicate 
how  all  the  EZ/EC  SSBG  hinds  will  be 
invested  an  i  used  for  the  period  of 
designation  of  the  Empowerment  Zone 
or  Enterprise  Community. 

(viii)  The  strategic  plan  must  provide 
for  periodic  reporting  of  information  by 
the  State  in  which  the  Empowerment 
Zone  or  Ent  srprise  Community  is 
located. 

(13)  bidic  ate  how  tax  benefits  for 
designated  Jones  and  Communities, 
State  and  lo  cal  resources,  existing 
Federal  resources  available  to  the 
locality  and  additional  Federal 
resources  bi  dieved  necessary  to 
implement  he  strategic  plan  will  be 
utilized  wit  lin  the  Empowerment  Zone 
or  Enterprise  Community; 

(14)  Indicate  a  level  of  commitment 
necessary  t<  i  ensure  that  these  resources 
will  be  avai  lable  to  the  area  upon 
designation ; 

(15)  Idem  ify  the  Federal  resources 
apphed  for  or  for  which  applications  are 
planned;  if  i  strategic  plan  indicates 
how  Coram  unity  Development  Block 
Grant  (CDB  j),  HOME,  Emergency 
Shelter  Gra  it.  and  Housing 
Opportunit  es  for  People  with  AIDS 
(HOFVVA)  f  imds  will  be  expended  (for 
the  entire  1(  icality  including  the 
nominated  area),  the  strategic  plan  will 
be  considered  by  the  Office  of 
Community  Planning  and  Development 
at  HUD  tOM  ard  satisfying  the 
consolidate  d  planning  requirements  that 
will  soon  b ;  issued  for  these  programs; 

(16)  Iden  ify  private  resources  and 
support,  in  ;luding  assistance  from 
business,  n  jn-profit  organizations  and 
foimdation  >,  which  are  available  to  be 
leveraged  \vith  public  resources;  and 
provide  asiiurances  that  these  resources 
will  be  ma<  e  available  to  the  area  upon 
designatior  ; 

(17)  Identify  changes  necessary  to 
Federal  ruhs  and  regulations  necessary 
to  implement  the  plan,  including 
specific  pa  jerwork  or  other  Federal 
program  re  juirements  that  must  be 
altered  to  p  ermit  effective 
implement  Jtion  of  the  strategic  plan; 
and 

(18)  Identify  specific  regulatory  and 
other  impe  iiments  to  implementing  the 
strategic  p!  an  for  which  waivers  are 
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requested,  with  appropriate  citations 
and  an  indication  whether  waivers  can 
be  accomplished  administratively  or 
require  statutory  changes; 

(19)  Demonstrate  how  State  and  local 
governments  will  reinvent  themselves  to 
help  implement  the  plan,  by  identifying 
changes  that  will  be  made  in  State  and 
local  organizations,  processes  and 
procedures,  including  laws  and 
ordinances; 

(20)  Explain  how  different  agencies  in 
State  and  local  governments  will  work 
together  in  new  responsive  ways  to 
implement  the  strategic  plan; 

(21)  Identify  the  specific  tasks  and 
timetable  necessary  to  implement  the 
plan; 

(22)  Describe  the  partnerships  that 
will  be  established  to  carry  out  the  plan; 

(23)  Explain  how  the  plan  will  be 
regularly  revised  to  reflect  new 
information  and  opportunities;  and 

(24)  Identify  benchmarks  and  goals 
that  should  be  used  in  evaluating 
performance  in  implementing  the  plan. 

(e)  Prohibition  against  business 
relocation.  The  strategic  plan  may  not 
include  any  action  to  assist  any 
establishment  in  relocating  from  one 
'area  outside  the  nominated  urban  area 
to  the  nominated  urban  area,  except  that 
assistance  for  the  expansion  of  an 
existing  business  entity  through  the 
establishment  of  a  new  branch,  affiliate, 
or  subsidiary  is  permitted  if: 

(1)  The  establishment  of  a  new 
branch,  affiliate,  or  subsidiary  will  not 
result  in  a  decrease  in  employment  in 
the  area  of  original  location  or  in  any 
other  area  where  the  existing  business 
entity  conducts  business  operations; 
and 

(2)  There  is  no  reason  to  believe  that 
the  new  branch,  affiliate,  or  subsidiary 
is  being  established  with  the  intention 
of  closing  down  the  operations  of  the 
existing  business  entity  in  the  area  of  its 
original  location  or  in  any  other  area 
where  the  existing  business  entity 
conducts  business  operations. 

(0  Implementation  of  strategic  plan. 
The  strategic  plan  may  be  implemented 
by  the  local  govemment(s)  and/or  by  the 
State(s)  nominating  an  urban  area  for 
designation  and/or  by  nongovernmental 
entities  identified  in  the  strategic  plan. 
Activities  included  in  the  plan  may  be 
funded  from  any  source,  Federal,  State, 
local,  or  private,  which  provides 
assistance  in  the  nominated  area. 

(g)  Activities  included  in  strategic 
plan.  A  strategic  plan  may  include,  but 
is  not  limited  to,  activities  which 
address: 

(1)  Economic  problems,  through 
measures  designed  to  create  job  training 
and  employment  opportunities;  support 


for  business  start-up  or  expansion;  or 
development  of  community  institutions; 

(2)  Human  concerns,  through  the 
provision  of  social  services,  such  as 
rehabilitation  and  treatment  programs  or 
the  provision  of  training,  education,  or 
other  services  within  the  affected  area; 

(3)  Community  needs,  such  as  the 
expansion  of  housing  stock  and 
homeownership  opportunities,  efforts  to 
reduce  homelessness.  efforts  to  promote 
fair  housing  and  equal  opportunity, 
efforts  to  reduce  and  prevent  crime  and 
improve  security  in  the  area;  and 

(4)  Physical  improvements,  such  as 
the  provision  or  improvement  of 
recreational  areas,  transportation  or 
other  public  services  within  the  affected 
area,  and  improvements  to  the 
infrastructure  and  environmental 
protection. 

§  597.201    Evaluating  ttie  strategic  plan. 

The  strategic  plan  will  be  evaluated 
for  effectiveness  as  part  of  the 
designation  process  for  nominated 
urban  areas  described  in  §  597.301.  On 
the  basis  of  this  evaluation,  HUD  may 
negotiate  reasonable  modifications  of 
the  strategic  plan  or  of  the  boundaries 
of  a  nominated  urban  area  or  the  period 
for  which  such  designation  shall  remain 
in  full  effect.  The  effectiveness  of  the 
strategic  plan  will  be  determined  in 
accordance  with  the  four  key  principles 
set  forth  in  §  597.200(c).  HUD  will 
review  each  plan  submitted  in  terms  of 
the  four  equally  weighted  key 
principles,  and  of  such  other  elements 
of  these  key  principles  as  are 
appropriate  to  address  the  opportunities 
and  problems  of  each  nominated  area 
which  may  include: 

(a)  Economic  opportunity.  (1)  The 
extent  to  which  businesses,  jobs,  and 
entrepreneurship  increase  within  the 
Zone  or  Community; 

(2)  The  extent  to  which  residents  will 
achieve  a  real  economic  stake  in  the 
Zone  or  Community; 

(3)  The  extent  to  which  residents  will 
be  employed  in  the  process  of 
implementing  the  plan  and  in  all  phases 
of  economic  and  community 
development; 

(4)  The  extent  to  which  residents  will 
be  linked  with  employers  and  jobs 
throughout  the  entire  region  or 
metropolitan  area,  and  the  way  in  which 
residents  will  receive  training, 
assistance,  and  family  support  to 
become  economically  self-sufficient; 

(5)  The  extent  to  which  economic 
revitalization  in  the  Zone  or  Community 
interrelates  with  the  broader  regional  or 
metropolitan  economies;  and 

(6)  The  extent  to  which  lending  and 
investment  opportunities  will  increase 
within  the  Zone  or  Community  through 


the  establishment  of  mechanisms  to 
encourage  community  investment  and 
to  create  new  economic  growth. 

(b)  Sustainable  Community 
Development.  (1)  Consolidated 
planning.  The  extent  to  which  the  plan 
is  part  of  a  larger  strategic  community 
development  plan  for  the  nominating 
locality  and  is  consistent  with  broader 
regional  development  strategies; 

\2)  Public  safety.  The  extent  to  which 
strategies  such  as  community  policing 
will  be  used  to  guarantee  the  basic 
.safety  and  security  of  persons  and 
property  within  the  Zone  or 
Community; 

(3)  Amenities  and  design.  The  extent 
to  which  the  plan  considers  issues  of 
design  and  amenities  that  will  foster  a 
sustainable  community,  such  as  open 
spaces,  recreational  areas,  cultural 
institutions,  transportation,  energy,  land 
and  water  uses,  waste  management, 
environmental  protection,  and  the 
quality  of  life  in  the  community; 

(4)  Sustainable  dewlopment.  The 
extent  to  which  economic  development 
will  be  achieved  in  a  manner  that 
protects  public  health  and  the 
environment; 

(5)  Supporting  families.  The  extent  to 
which  the  strengtlis  of  famihes  w^ill  be 
supported  so  that  parents  can  succeed  at 
work,  provide  nurture  in  the  home,  and 
contribute  to  the  fife  of  the  community; 

(6)  Youth  development.  The  extent  to 
which  the  development  of  children, 
youth,  and  young  adults  into 
economically  productive  and  socially 
responsible  adults  will  be  promoted, 
and  the  extent  to  which  young  people 
will  be  provided  with  the  opportunity  to 
take  responsibility  for  learning  the 
skills,  discipline,  attitude,  and  initiative 
to  make  work  rewfarding; 

(7)  Education  goals.  The  extent  to 
which  schools,  reUgious  institutions, 
non-profit  organizations,  for-profit 
enterprises,  local  governments  and 
families  will  work  cooperatively  to 
provide  all  individuals  with  the 
fundamental  skills  and  knowledge  they 
need  to  become  active  participants  and 
contributors  to  their  community,  and  to 
succeed  in  an  increasingly  competitive 
global  economy; 

(8)  Affordable  Housing.  The  extent  to 
which  a  housing  component,  providing 
for  adequate  safe  housing  and  ensuring 
that  all  residents  will  have  equal  access 
to  that  housing  is  contained  in  the 
strategic  plan; 

(9)  Drug  Abuse.  Tfee  extent  to  which 
the  plan  addresses  levels  of  drug  abuse 
and  drug  related  activity  through  the 
expansion  of  drug  treatment  services, 
drug  law  enforcement  initiatives  and 
community  based  drug  abuse  education 
programs; 


(10)  Equal  opportunity.  The  extent  to 
which  the  plan  offers  an  opportunity  for 
diverse  residents  to  participate  in  the 
rewards  and  responsibilities  of  woA 
and  service.  The  extent  to  which  the 
plan  ensures  that  no  business  within  a 
nominated  Zone  or  Community  will 
directly  or  through  contractual  or  other 
arrangements  subject  a  person  to 
discrimination  on  the  basis  of  race, 
color,  national  origin,  gender  or 
disability  in  its  emplo>Tnent  practices, 
including  recruitment,  recruitment 
advertising,  employment,  layoff, 
termination,  upgrading,  demotion, 
transfer,  rates  of  pay  or  other  forms  of 
compensation,  or  use  of  facilities. 

(c)  Community-Based  Partnerships. 
(1)  Community  partners.  The  extent  to 
which  residents  of  the  nominated  area 
have  participated  in  the  development  of 
the  strategic  plan  and  their  commitment 
to  implementing  it,  and  the  extent  to 
which  community-based  organizations 
in  the  nominated  area  have  participated 
in  the  development  of  the  plan  and  their 
record  of  success  measured  by  their 
achievements  and  support  for 
undertakings  within  the  nominated 
area;  and  the  extent  to  which  the  plan 
integrates  the  local  educational,  social, 
civic,  environmental  and  health 
organizations  and  reflects  the  prominent 
place  that  these  institutions  play  in  the 
life  of  a  revitalized  community; 

(2)  Private  and  non-profit 
organizations  as  partners.  The  extent  to 
whicJi  partnership  arrangements 
include  commiimeats  from  private  and 
non-profit  ofgaoizations.  including 
corporations,  utilities,  banks  and  other 
financial  institutions,  and  educational 
institutions  supporting  implementaticm 
of  the  strategic  plan; 

(3)  State  and  local  government 
partners.  The  extent  to  which  State  and 
local  go\'ermnents  are  committed  to 
providing  support  to  implement  the 
strategic  plan,  including  their 
commitment  to  "reinventing"  their  roles 
and  coordinating  programs  to 
implement  the  strategic  plan;  and 

(4)  Permanent  implementation  and 
evaluation  structure.  The  extent  to 
whirfi  a  responsible  and  accountable 
implementation  structure  or  process  has 
been  created  to  ensure  that  the  plan  is 
successfully  carried  out  and  that 
improvements  are  made  throughout  the 
period  of  the  Zone  or  Community's 
designation  and  the  extent  to  which  the 
partiwrs  agree  to  be  bound  by  their 
commitments. 

(d1  Strategic  vision  for  change.  ( 1 ) 
Goals  and  Coordinated  strategy.  The 
extent  to  which  the  strategic  plan 
rene<;ts  a  projection  for  the  community's 
revitalizatirai  which  links  ■economic, 
human,  phj-sical.  community 


development  and  other  activities  in  a 
mutually  reinforcing,  sjTiergistic  way  to 
achieve  ultimate  goals; 

(2)  Creativity  and  innovation.  The 
extent  to  which  the  activities  proposed 
in  the  plan  are  creative,  innovative  and 
promising  and  will  promote  the  civic 
spirit  necessar)  to  revitalize  the 
nominated  area; 

(3)  Building  on  assets.  The  extent  to 
which  the  vision  for  revitalization 
realistically  addresses  the  needs  of  the 
nominated  area  in  a  way  that  takes 
advantage  of  its  assets; 

(4)  Benchmarks  and  learning.  The 
extent  to  which  the  plan  includes 
performance  benchmarks  for  measuring 
progress  in  its  implementation, 
including  an  on-going  process  for 
adjustments,  corrections  and  building 
on  what  works. 

§  597.202    Sttbmission  ot  nominations  (or 
designation. 

(a)  General.  A  nomination  for 
designation  as  an  Empowerment  Zone 
and/or  Enterprise  Community  must  be 
submitted  for  each  urban  area  for  which 
such  designation  is  requested.  The 
nomination  shall  be  submitted  in  a  form 
to  be  prescribed  by  HUD  in  the 
application  and  in  the  Notice  Inviting 
Applications  pubUshed  in  the  Federal 
Register,  and  must  contain  complete 
and  accurate  information. 

(b)  Certifications.  Certifications  must 
be  submitted  b>-  the  State(s)  and  local 
govemment(s)  requesting  designation 
stating  that: 

(1)  The  nominated  urban  area  satisfies 
the  boundary  tests  of  §  597.100(d); 

(2)  The  nominated  urban  area  is  one 
of  per\'asive  povert>",  unemployment 
and  general  distress,  as  prescribed  bv 
§597.102; 

(3)  The  nominated  urban  area  satisfies 
the  poverty  rate  tests  set  forth  in 
§597.103;' 

(4)  The  nominated  urban  area 
contains  no  portion  of  an  area  that  is 
either  already  designated  as  an 
Empowerment  Zone  and/ or  Enterprise 
Community,  or  is  otherwise  included  in 
any  other  area  nominated  for 
designation  as  an  Empowerment  Zone 
and/oT  Enterprise  Comnrunity; 

(5)  Each  nominating  govemmenlal 
entity  has  the  authority  to: 

(i)  Nominate  the  urban  «rea  for 
designation  as  an  Empowerment  Zone 
and/or  Enterprise  Community; 

(ii)  Make  the  State  and  local 
commitments  required  by  §  597.200(d); 
and 

(iii)  Provide  written  assurances 
satisfactory'  to  the  Secretar>'  that  these 
commitments  will  be  met. 

(6)  Provide  assurances  that  the 
amounts  provided  to  the  State  for  the 
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area  under  S  ection  2007  of  Title  XX  of 
the  Social  S<  curity  Act  will  not  be  used 
to  supplant  1  'ederal  or  non-Federal 
funds  for  ser  vices  and  activities  which 
promote  the  purposes  of  Section  2007; 

(7)  Providd  that  the  nominating 
government!  or  corporations  agree  to 
make  availal  le  all  information 
requested  b>  HUD  to  aid  in  the 
evaluation  o "  progress  in  implementing 
the  strategic  plan  and  reporting  on  the 
use  of  Empowerment  Zone/Enterprise 
Community  Social  Service  Block  Grant 
funds;  and 

(8)  Providi  >.  assurances  that  the 
nominating  jtate(s)  agrees  to  distribute 
the  Empowe  rment  Zone/Enterprise 
Community  Social  Service  Block  Grant 
funds  in  aco  jrdance  with  the  strategic 
plan  submiti  ed  for  the  designated  Zone 
or  Community. 

(c)  Maps  c  nd  area  description.  Maps 
and  a  generiil  description  of  the 
nominated  Urban  area  shall  accompany 
the  nomination  request. 

Subpart  D— designation  Process 
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(d)  Modification  of  the  strategic  plan, 
boundaries  of  nominated  urban  areas, 
and/or  period  during  which  designation 
is  in  effect.  Subject  to  the  limitations 
imposed  by  §  597.100.  HUD  may 
negotiate  reasonable  modifications  of 
the  strategic  plan,  the  proposed 
boundaries  of  a  nominated  urban  area. 
or  the  term  for  which  a  designation  is 
to  remain  in  full  effect,  to  ensure 
maximum  efficiency  and  fairness  in  the 
provision  of  assistance  to  such  areas. 

(e)  Publication  of  designations. 
Announcements  of  those  nominated 
urban  areas  designated  as 
Empowerment  Zones  or  Enterprise 
Conununities  will  be  made  by 
publication  of  a  Notice  in  the  Federal 
Register. 

§  597.301    Selection  factors  for  designation 
of  nominated  urt)an  areas. 

(a)  Selection  factors.  In  choosing 
among  nominated  urban  areas  eligible 
for  designation,  the  Secretary  shall 
consider: 

(1)  The  effectiveness  of  the  strategic 
plan  in  accordance  with  the  key 
principles  and  evaluative  criteria  set  out 
in  §597.201; 

(2)  The  effectiveness  of  the  assurances 
made  pursuant  to  §  597.200(a)(2)  that 
the  strategic  plan  will  be  implemented; 

(3)  The  extent  to  which  an  application 
proposes  activities  that  are  creative  and 
innovative  in  comparison  to  other 
applications;  and 

14)  Such  other  factors  established  by 
HUD.  Such  factors  include,  but  are  not 
limited  to,  the  degree  of  need 
demonstrated  by  the  nominated  area  for 
assistance  under  this  part.  If  other 
factors  are  established  by  HUD,  a 
Federal  Register  notice  will  be 
published  identifying  such  factors, 
along  with  an  extension  of  the 
application  due  date  if  necessary. 

(b)  Geographic  diversity.  HUD,  in  its 
discretion,  may  choose  to  select  for 
designation  a  lower  rated  approvable 
application  over  a  higher  rated 
application  in  order  to  increase  the  level 
of  geographic  diversity  of  designations 
approved  under  this  part. 

§  597.302    Number  of  Empowerment  Zones 
and  Enterprise  Communities  designated. 

(a)  Empowerment  Zones.  HUD  will 
designate  up  to  six  of  the  nominated 
urban  areas  as  Empowerment  Zones, . 
provided:  that  if  six  such  zones  are  so 
designated,  no  less  than  one  shall  be 
designated  in  an  urban  area  the  most 
populous  city  of  which  has  a  population 
of  500,000  or  less  and  no  less  than  one 
shall  be  a  nominated  urban  area  which 
includes  areas  in  two  States  and  which 
has  a  population  of  50,000  or  less. 

(b)  Enterprise  Communities.  HUD  will 
designate  up  to  65  of  the  nominated 


urban  areas  not  designated 
Empowerment  Zones  under  paragraph 
(a)  of  this  section  as  Enterprise 
Communities. 

Subpart  E— Post-Designation 
Requirements 

§597.400    Reporting. 

HUD  will  require  periodic  reports  for 
the  Empowerment  Zones  and  Enterprise 
Communities  designated  pursuant  to 
this  part.  These  reports  will  identify  the 
community,  local  government  and  State 
actions  which  have  been  taken  in 
accordance  with  the  strategic  plan.  In 
addition  to  these  reports,  such  other 
information  relating  to  designated 
Empowerment  Zones  and  Enterprise 
Communities  as  HUD  shall  request  from 
time  to  time,  including  information 
documenting  nondiscrimination  in 
hiring  and  employment  by  businesses 
within  the  designated  Empowerment 
Zone  or  Enterprise  Community,  shall  be 
submitted  promptly. 

§  597.401    Periodic  performance  reviews. 

HUD  will  regularly  evaluate  the 
progress  of  the  strategic  plan  in  each 
designated  Empowerment  Zone  and 
Enterprise  Commimity  on  the  basis  of 
performance  reviews  to  be  conducted  on 
site  and  other  information  submitted. 
HUD  will  also  commission  evaluations 
of  the  Empowerment  Zone  program  as  a 
whole  by  an  impartial  third  party,  at 
such  intervals  as  HUD  may  establish. 

§  597.402    Validation  of  designation. 

(a)  Heevaluation  of  designations.  On 
the  basis  of  the  performance  reviews 
described  in  §  597.401.  and  subject  to 
the  provisions  relating  to  the  revocation 
of  designation  appearing  at  §  597.403, 
HUD  will  make  findings  on  the 
continuing  eligibility  for  and  the 
validity  of  the  designation  of  any 
Empowerment  Zone  or  Enterprise 
Community.  Determinations  of  whether 
any  designated  Empowerment  Zone  or 
Enterprise  Community  remains  in  good 
standing  shall  be  promptly 
communicated  to  all  Federal  agencies 
providing  assistance  or  administering 
programs  under  which  assistance  can  hi; 
made  available  in  such  Zone  or 
Community. 

(b)  Modification  of  designation.  Based 
on  an  urban  area's  success  in  carrying 
out  its  strategic  plan,  and  subject  to  the 
provisions  relating  to  revocation  of 
designation  appearing  at  §  597.403  and 
the  requirements  as  to  the  number, 
maximum  population  and  other 
characteristics  of  urban  Empowerment 
Zones  set  forth  in  §  597.3,  the  Secretary 
may  modify  designations  by 
reclassifying  urban  Empowerment 


Zones  as  Enterprise  Communities  or 
Enterprise  Communities  as 
Empowerment  Zones. 

§  597.403    Revocation  of  designation. 

(a)  Basis  for  revocation.  The  Secretary 
may  revoke  the  designation  of  an  urban 
area  as  an  Empowerment  Zone  or 
Enterprise  Community  if  the  Secretary 
determines,  on  the  basis  of  the  periodic 
performance  review  described  at 

§  597.401.  that  the  State{s)  or  local 
government(s)  in  which  the  urban  area 
is  located: 

(1)  Has  modified  the  boundaries  of  the 
area; 

(2)  Has  failed  to  make  progress  in 
achieving  the  benchmarks  set  forth  in 
the  strategic  plan;  or 

(3)  Has  not  complied  substantially 
with  the  strategic  plan. 

(b)  Letter  of  warning.  Before  revoking 
the  designation  of  an  urban  area  as  an 
Empowerment  Zone  or  Enterprise 
Community,  the  Secretary  will  issue  a 
letter  of  warning  to  the  nomina*ing 
State(s)  and  local  govemment(s): 

(1)  Advising  that  the  Secretary  has 
determined  that  the  nominating  local 
government(s)  and/or  State(s)  has: 

(i)  Modified  the  boundaries  of  the 
area;  or 


(ii)  Is  not  complying  substantially 
with,  or  has  failed  to  make  progress  in 
achieving  the  benchmarks  set  forth  in 
the  strategic  plan  prepared  pursuant  to 
§  597.200(c);  and 

(2)  Requesting  a  reply  from  all 
involved  parties  within  90  days  of  the 
receipt  of  this  letter  of  warning. 

(c)  Notice  of  revocation.  After 
allowing  90  days  from  the  date  of 
receipt  of  the  letter  of  warning  for 
response,  and  after  making  a 
determination  pursuant  to  paragraph  (a) 
of  this  section,  the  Secretary  may  issue 
a  final  notice  of  revocation  of  the 
designation  of  the  urban  area  as  an 
Empowerment  Zone  or  Enterprise 
Community. 

(d)  Notice  to  affected  Federal 
agencies.  HUD  will  notify  all  affected 
Federal  agencies  providing  assistance  in 
an  urban  Empowerment  Zone  or 
Enterprise  Community  of  its 
determination  to  revoke  any  designation 
pursuant  to  this  section  or  to  modify  a 
designation  pursuant  to  §  597  402(b). 

Subpart  F — Special  Rules 

§597.500    Indian  Reservations. 

No  urban  Empowerment  Zone  or 
Enterprise  Community  may  include  any 
area  within  an  Indian  reservation. 


§597  501    Governments. 

If  more  than  one  State  or  local 
government  seeks  to  nominate  an  urban 
area  under  this  part,  any  reference  to  or 
requirement  of  this  part  shall  apply  to 
all  such  govermnents 

§  597.502    Nominations  by  economic 
development  corporations  or  ttie  District  of 
Columbia. 

Any  urban  area  nominated  by  an 
Economic  Development  Corporation 
chartered  by  the  State  in  which  it  is 
located  or  by  the  District  of  Columbia 
shall  be  treated  as  nominated  by  a  State 
and  local  government 

§  597.503    Use  of  census  data. 

Population  and  poverty  rate  data  shall 
be  determined  by  the  most  recent 
decennial  census  data  available 

Dated  Dtxember  2, 19«4 
Andrew  Cuomo. 

Assistant  Scrrptar\-  for  Community  Planning 
and  Dficlopmcnt 
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DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 

Records  Transfer  for  Mobile  Students 


of  Education, 
for  comments  on 
transfer  for  mobile  students. 


AGENCY:  Department 
ACTION:  Reqijest 
records 


summary:  T1  6  Assistant  Secretary  for 
Elementary  i  nd  Secondary  Education 
requests  con  ments  on  (1)  current 
methods  for  transferring  educational 
and  health  n  (cords  and  enrolling  highly 
mobile  stud*  nts,  especially  migrant 
students,  at  I  he  appropriate  grade  level 
and  docume  iting  their  course 
completion;  and  (2)  how  the  Federal 
Government  can  best  work  with  State 
educational  igencies  (SEAs)  and  local 
educational  igencies  (LEAs)  to  improve 
existing  syst  ;ms  and  technologies  for 
transferring  ecords  between  school 
districts.  Thi  (  Department  will  review 
and  analyze  information  obtained 
through  this  notice  and  will  use  it  to 
consider  whit,  if  any,  Federal  actions 
might  be  ust  ful  to  those  who  provide 
direct  servic  js  to  children. 
DATES:  Comi  aents  are  requested  by 
February  27  1995. 
ADDRESSES:  "omments  should  be 

addressed  tc  Lori Ahmady,  U.S. 

Department  Df  Education.  600 
Independen  ;e  Ave..  SW.  Room  4100 
Portals,  Was  tiington.  DC  20202-6135. 
Comments  ssnt  by  courier  should  be 
addressed  tc  Lori  Ahmady.  1250 
Maryland  A  le.,  SVV.  Suite  4100, 
Washington  DC  20024.  Comments  may 
also  be  sent  via  the  Internet  to 

Lori Ahma  dy@ed.gov. 

FOR  FURTHEf  INFORMATION  CONTACT:  Lori 
Ahmady,  at  the  above  addresses  or  by 
telephone  al  202-260-1391.  Individuals 
who  use  a  t«  lecommunications  device 
for  the  deaf  TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-83  39  between  8  a.m.  and  8 
p.m..  Easter  i  time.  Monday  through 
Friday. 

SUPPt.EMENT\RY  INFORMATION:  For 
purposes  of  this  discussion,  "highly 
mobile  stud  ;nts"  includes  specific 
groups  targ«  ted  by  programs  the 
Department  administers,  i.e.,  children  of 
migrant  agr  cultural  or  fishing  workers, 
homeless  cl  ildren.  and  military 
dependents  as  well  as  other  children 
whose  educ  ation  is  adversely  affected 
by  frequent  moves  (children  from  poor 
urban  famil  es  and  children  of  other 
itinerant  w(  rkers).  Also,  for  purposes  of 
this  discuss  on,  a  "student  record" 
consists  of  i  body  of  information 
transferred  rom  one  school  to  another, 
electronical  ly.  by  telephone,  or  in  hard 
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copy,  to  assist  in  the  enrollment  and 
appropriate  placement  of  the  student  in 
the  new  school.  These  records  may 
include  official  transcripts,  report  cards, 
cumulative  files,  health  records,  and 
other  related  information.  The  content 
of  a  student  record  may  differ 
substantially  between  elementary  and 
secondary  schools,  between  pubhc  and 
private  schools,  and  among  States  and 
localities.. 

The  Department's  current  interest  in 
records  transfer  is  prompted  by  a 
number  of  factors,  including  the  high 
rate  of  mobility  within  our  society  as  a 
whole,  and  the  effects  of  that  mobility 
on  educating  school-age  children.  A 
recent  report  by  the  General  Accounting 
Office  (GAO).  stated  that  "The  United 
States  has  one  of  the  highest  mobility 
rates  of  all  developed  countries.  •   •   • 
One  in  six  of  the  Nation's  children  who 
are  third-graders — over  a  half  million — 
have  changed  school  frequently, 
attending  at  least  three  different  schools 
since  the  beginning  of  first  grade.  Unless 
policymakers  focus  greater  attention  on 
the  needs  of  children  who  have  changed 
schools  frequently — often  low-income, 
inner  city,  migrant,  and  limited  English 
proficient  (LEP) — these  children  may 
continue  to  be  low  achieving.  •  *  •" 
Studies  such  as  this  one  have  focused 
public  attention  on  the  need  to  provide 
timely  and  comparable  records  to  help 
mobile  children,  who  are  less  likely  to 
receive  federally  funded  services  than 
their  more  stable  peers,  get  the  help  they 
need.  This  study  also  questioned  the 
utility  and  adequacy  of  current  records 
transfer  efforts  on  behalf  of  children 
who  move  frequently  from  one  district 
(or  even  one  school)  to  another.  The 
GAO  study  reports  that  "*   *   *  the  most 
commonly  used  mode  of  transferring 
student  records — by  mail — can  be 
cumbersome  and  time-consuming.  In 
one  State,  local  officials  reported  it  often 
takes  2  to  6  weeks  before  a  new  child's 
records  arrive.  In  a  school  with  a  high 
mobility  rate,  teachers  rarely  used 
records  to  place  children  *   *   "because 
these  records  usually  arrived  days  or 
weeks  after  the  children  transferred  or 
not  at  all.   *   *   *"  These  delays  may 
prove  particularly  limiting  for  those 
subpopulations  of  students  who  are 
highly  mobile,  such  as  the  children  of 
migrant  agricultural  workers,  children 
of  other  itinerant  workers,  homeless 
children,  children  from  poor  urban 
families,  and  military  dependents. 

In  response  to  recommendations  from 
several  groups  that  the  Department 
explore  the  potential  of  new 
technologies  (e.g..  FAX  technology  and 
electronic  data  interchange  (EDI))  to 
improve  records  transfer  for  all  children 
and  particularly  for  highly  mobile 


student  subpopulations.  Department 
staff  have,  over  the  past  year,  initiated 
conversations  with  the  Council  of  Chief 
State  School  Officers  about  its  SPEEDE/ 
Express  data  transfer  protocols, 
commissioned  a  report  of  available  data 
on  alternatives  to  the  current  Migrant 
Student  Record  Transfer  System  and 
convened  a  Departmental  workgroup  to 
study  records  transfer  issues.  The 
Department  has  also  discussed  issues 
related  to  records  transfer  for  mobile 
students  with  some  SEA  and  LEA 
representatives.  These  initial  efforts 
have  indicated,  in  part,  that  even  with 
new  technologies  for  linking  all  State 
educational  records  systems  and  new 
momentum  to  expand  the  automation  of 
SEA  and  LEA  student  data  systems,  the 
costs  of  applying  technology  to  records 
transfer,  while  unknown,  are  likely  to  be 
considerable. 

Request  for  Comments 

The  Assistant  Secretary,  in  particular, 
requests  comments  from  knowledgeable 
education  personnel  in  LEAs  and  SEAs, 
especially  from  those  teachers, 
counselors,  school  administrators,  and 
other  school  personnel  who  are 
responsible  for  placement  and  credit 
acceptance  decisions  in  schools  and 
LEAs  that  have  a  high  mobility  rate 
among  students.  Parents  of  mobile 
children  are  also  requested  to  comment. 

In  order  to  determine  whether  and 
how  the  Federal  Government  might 
assist  States  and  localities  in  developing 
strategies  for  transferring  records  for 
highly  mobile  students,  the  Department 
is  seeking  public  comment  about 
current  practices  and  barriers  to  the 
transfer  of  student  records.  In  addition, 
information  obtained  through  this 
notice  will  contribute  to  the  preparation 
of  a  report  of  findings  and 
recommendations  on  records  transfer  to 
be  submitted  to  the  Committee  on  Labor 
and  Human  Resources  of  the  Senate  and 
the  Committee  on  Education  and  Labor 
of  the  House  of  Representatives  as 
required  in  section  1308(b)(2)  of  the 
Elementary  and  Secondary  Education 
Act.  as  amended  by  Pub.  L.  103-382. 
The  Department  will  consider  all  timely 
comments  received  and  does  not  require 
commenters  to  identify  themselves.  The 
information  requested  in  this  notice 
regarding  characteristics  of  the 
commenter  is  needed  for  analysis  only 

Commenter  Characteristics 

1.  Indicate  either  the  type  of 
organization  you  represent  or  your 
occupation,  e.g..  parent,  teacher, 
counselor,  local  program  or  school 
administrator.  State  educational  agency 
management  information  systems 
specialist,  advocacy  organization.  State 


or  local  educational  agency  staff,  or 
other. 

2.  Indicate  the  nature  of  the  mobility 
you  deal  with  most  frequently,  (e.g.. 
within  district,  across  districts  within 
your  State,  or  across  States),  the  kind  of 
mobile  students  you  or  your 
organization  deals  with  the  most  (e.g.. 
migrant  children,  homeless  children, 
military  dependents),  and  the  amount  of 
mobility  you  deal  with  (e.g..  the 
approximate  percentage  of  students  in 
your  school,  district  or  State  who  move 
each  year). 

Questions  for  Commenters 

1.  How,  in  your  experience,  are 
students'  educational  and  health  records 
currently  transferred  across  schools, 
districts  and  States  (e.g.,  by  mail.  FAX. 
telephone,  electronic  transfer)? 

2.  For  newly  arriving  students,  what 
information  do  school  personnel  and 
classroom  teachers  use  to  enroll 
students,  assign  them  to  a  grade  level  or 
class,  and  grant  credit  for  coursework 
completed  at  previous  schools?  Where 
does  this  information  come  from  (e.g.. 
teacher  observations,  the  student's 


cumulative  files,  migrant  student 
records,  formal  or  informal  needs 
assessments,  or  other  information 
obtained  from  the  student,  the  student's 
family,  or  the  students'  previous 
schools)? 

3.  To  what  extent  do  schools  and 
teachers  rely  upon  records  transferred 
from  other  schools  to  make  or  confirm 
enrollment,  placement,  programming 
and  other  educational  or  support  service 
decisions  including  the  transfer  of 
credits  for  high  school  graduation? 
(Commenters  are  asked  to  characterize 
how  much  they  rely  on  student  records 
in  making  or  confirming  these 
decisions,  and  how  comfortable  they  are 
in  doing  so,  as  compared  to  other 
information  sources  like  those  listed  in 
Question  #2.) 

4.  Are  existing  methods  of  transferring 
student  records  from  school  to  school 
adequate?  If  not,  what  problems  or 
barriers  exist  and  what  are  their  ensuing 
consequences  for  highly  mobile 
students,  including  migrant  students? 
How  prevalent  are  these  problems  and 
their  subsequent  effects  on  mobile 
students?  Are  there  particular  situations 


in  which  problems  occur  most 
frequently? 

5.  What  can  States,  school  districts, 
and  individual  schools  do  to  improve 
the  transfer  of  student  records?  What 
can  parents  do  to  ensure  that  their 
children's  records  move  from  school  to 
school? 

6.  Should  the  Federal  Government 
work  to  advance  the  development  of 
more  effective  State  and  local  methods 
of  transferring  student  records?  How? 

Invitation  to  Comment 

All  comments  submitted  in  response 
to  this  notice  will  be  available  I'l.iing 
and  after  the  comment  period  in  room 
4100.  Portals  Building.  1250  .Mar>land 
Avenue.  S.W.,  Washington.  DC. 
between  the  hours  of  8:30  a.m.  and  4.30 
p.m..  Monday,  through  Friday  of  each 
week  except  Federal  holidays. 

Dated;  Januarj-  6.  1995. 

Thomas  W.  Payzant, 

Assistant  Secrftary;  Elementary  and 
Sccondan-  Education. 
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Proclamation  6764  of  January  11,  1995 
National  Good  Teen  Day,  1995 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

For  many  of  the  24  million  teenagers  in  the  United  States  today,  the  future 
can  seem  uncertain  and  distant.  Confronted  with  challenges  the  likes  of 
which  their  parents  could  scarcely  have  imagined,  many  of  our  young  people 
are  too  busy  with  the  trials  of  daily  life  to  spend  much  time  hoping  and 
dreaming.  But  empowered  with  the  courage  to  try.  all  teens — even  those 
who  may  feel  troubled  and  lost — have  the  potential  to  succeed. 

The  choices  teens  make  today  will  determine  the  future  for  all  of  us,  and 
we  must  strive  to  set  an  example  of  hard  work  and  responsible  behavior. 
"On  the  occasion  of  National  Good  Teen  Day,  we  pause  to  recognize  the 
teens  who  set  just  such  an  example  for  their  peers — young  people  who 
make  invaluable  contributions  to  our  society,  bringing  their  remarkable  tal- 
ents and  energies  to  bear  in  their  studies  and  activities,  in  caring  for  their 
families  and  friends,  and  in  helping  their  communities.  We  can  learn  a 
lot  from  these  youth,  from  the  creativity,  optimism,  and  resilience  that 
enable  them  to  navigate  the  complex  path  to  adulthood. 

In  return  for  all  they  give,  teens  need  our  understanding,  compassion,  and 
love.  They  require  our  attention,  and  they  deserve  our  respect.  America's 
young  people  have  so  much  to  look  forward  to,  so  much  to  share  with 
our  world.  With  firm  guidance  and  gentle  reassurance,  we  can  help  teenagers 
to  recognize  their  strengths  and  realize  their  dreams. 

In  celebration  of  teens  throughout  the  Nation,  the  Congress,  by  Public  Law 
103^63.  has  designated  January  16,  1995.  as  "National  Good  Teen  Day" 
and  has  authorized  and  requested  the  President  to  issue  a  proclamation 
in  observance  of  this  day. 

NOW.  THEREFORE.  I.  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  January  16,  1995,  as  National  Good  Teen 
Day.  I  urge  all  Americans  to  observe  this  day  with  appropriate  programs 
and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eleventh  day 
of  January,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-five,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 


IFR  Doc.  95-1032 

Filed  l-n-95;  11:05  am) 

Billing  cede  3195-01-P 


IXjrUAfL^XA  <rtO^JOC*PCA/s 


JMI 


Reader  Aids 


INFORMATION  AND  ASSISTANCE 


Federal  Register 

Index,  finding  aids  &  general  information  202-523-6227 

Public  inspection  announcement  line  523-6215 

Corrections  to  published  documents  523-6237 

Document  drafting  information  523-3187 

Machine  readable  documents  523-3447 

Code  of  Federal  Regulations 

Index,  finding  aids  &  general  informatioh  523-5227 

Printing  schedules  523-3419 

Laws 

Public  Laws  Update  Service  (numbers,  dates,  etc.)  523-6641 

Additional  information  523-6230 

Presidential  Documents 

Executive  orders  and  proclamations  523-6230 

Public  Papers  of  the  Presidents  523-5230 

Weekly  Compilation  of  Presidential  Documents  523-5230 

The  United  States  Government  Manual 

Genera!  information  523-6230 

Other  Services 

Data  base  and  machine  readable  specifications  523-3447 

Guide  to  Record  Retention  Requirements  523-3187 

Legal  staff  523-4534 

Privacy  Act  Compilation  523-3187 

Public  Laws  Update  Service  (PLUS)  523-6641 

TDD  for  the  hearing  impaired  523-6229 

ELECTRONIC  BULLETIN  BOARD  j 

Free  Electronic  Bulletin  Board  service  for  Public  Law 

numbers.  Federal  Register  finding  aids,  and  list  of 

documents  on  public  inspection.  202-275-0920 

FAX-ON-DEMAND 

You  may  access  our  Fax-On-Demand  service.  You  onlv  need  a  fax 
machine  and  there  is  no  charge  for  the  service  except  for  long 
distance  telephone  charges  the  user  may  incur.  The  list  of 
documents  on  public  inspection  and  the  daily  Federal  Register's 
table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7050-Public  Inspection  list  and  7051-Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis. 
NOTE:  YOU  WILL  ONLY  GET  A  LISTING  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax-On-Demand 
telephone  number  is:  301-713-^905 

FEDERAL  REGISTER  PAGES  AND  DATES,  JANUARY 


1-318 3 

31&-1706 4 

1707-1988 5 

1989-2320 6 

2321-2492 9 

2493-2670 10 

2671-2872 11 

2873-3054 12 


Federal  Register 

Vol.  60,  No.  8 

Thursday,  January  12,  1995 


CFR  PARTS  AFFECTED  DURING  JANUARY 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  Ust  of  CFR  Sections  Affected  (ISA),  which 
lists  parts  and  sections  affected  by  documents  published  since  the 
revision  date  of  each  title. 


3  CFR 

Administrative  Orders: 

Presidential  Determninations: 
No.  95-1 1  of 

December  30, 

1994 2671 

No.  95-12  of 

December  31, 

1994 2673 

No.  95-13  of 

Decemt)er  31, 

1994 2675 

Executive  Orders: 
12826  (Superseded  by 

12944) 309 

12886  (Superseded  by 

12944) 309 

12944 309 

Proclamations: 
5759  (See  Proc. 

6763) 1007 

6455  (See  Proc. 

6763) 1007 

6641  (See  Proc. 

6763) 1007 

6726  (See  Proc. 

6763) 1007 

6763 1007 

6764 3053 


5  CFR 

351 

532 

630 

Proposed  Rules: 

300 

551 


.2677 
...319 
..3032 


..2546 
.2549 


7  CFR 

7 

201 

272 ; 

273 

301 

400 

402 

929 

966 

967 

1005 

1032 

1434 

1421 

1425 

1427 

1755 

1773 

Proposed  Rules: 

75 

273 

274 


1989 

.2493 

1707 

1707 

.2321 

1996 

2000 

1 

2 

2873 

319 

320 

321 

1709 

2680 

1709 

.1710,  1711 
2874 


379 

.2703 
.2703 


1007. 
1032. 
1050. 
1093. 
1094. 
1096. 
1099. 
1108. 
1280. 
1421., 


...65 
....65 
.379 
...65 
....65 
...65 
...65 
...65 
.380 
.381 


1755 1758,  1759 


9  CFR 

78 

97 

112 

317 

381 


..2875 
.2875 
,2876 
...174 
...174 


10  CFR 

32 


.322 


12  CFR 

219 

607 

612 


.231 
.325 
,325 


614 325.2683 


615 

618 

620 

630 

Proposed  Rules: 

614 

615 

618 


...325 
,2683 
...325 
2493 

2552 
.2552 
.2552 


14  CFR 

25...: 325 

39.3.  327.  329,  330.  332,  336, 

1712,2323.2493,2495, 

2877 

71 338,2496 

97 2009 

121 2497.2687 

129 2497 

135 2497 

Proposed  Rules: 

39 66.382,384,386,388, 

389,393,2033,2036,2041. 
2555.  2909 

61 395 

67 395 

71 396,  2043,  2044.  2045. 

2047 

73 2048 

91 2557 


16  CFR 

Proposed  Rutes: 

1700 


.2716 


17  CFR 

200 


JMI 


u 


JMI 


18CFR 

2 

141 

154 

157 

270 

271 

272 

273 -.. 

274 

275 

284 

347 

348 „ 

375 

385 

19CFR 

206 

207 


20CFR 
416 


21CFR 

5 

520 

522 

Prooo9*6 

6CX) 

601 

606 

607 

610 

640 

660 


RutaK 


22CFR 

Proposed  Ru^s: 
213„ 


23CFR 

655 


24CFR 

91 

92 

570 

574 

576 

597.„ 

813 

885 

968 

3500„ 

Proposed 
Ch.  IX 


Rufa  s: 


25CFR 

Proposed  Rul^s: 

151 


28CFR 

1 

301 

602 

Proposed  Rut^s: 

1  ...397.  406, 


Federal  Register  /  Vol.  60.  No.  8  /  Thursday,  January  12,  1995  /  Reader  Aids 


339 

1716 

.2011 

.2011 

.2011 

2011- 

20TT 

.2011 

2011 

.2011 

1716 

356 

358 

171« 

1716 


6 

18 


.360 


..2014 

362 

362 


....2351 
....2351 
.._2361 
.....2351 
....235r 
._2361 
.„.2351 


..2911 


.363 


1878 

1878 

..1878,  1922 

_„ „.1878 

1878 

..2880,  3034 

_ „-.2558 

_.2658 

„...1878 

.2642 


.3oa 


.1356 


....23,  2049.  2497 

33 

2497 


2049,  2352,  2557. 


53 - 82 

301 83 

27CFR 

Proposed  Rules: 

4 411 

5 411 

7 „ 411 

28CFR 

16 38 

540 240 

546 240 

29CFR 

825 .21 80,  2282 

1425 2509 

30CFR 

936 2512 

944 2520 

Proposed  Rules: 

56 1866 

57 1866 

31CFR 

103 220,234 

209 416 

32CFR 

43a 1720 

112 1720 

113 1720 

536 „....1735 

537 1735 

Proposed  Rules: 

169a 417 

33CFR 

Proposed  Rules: 

110..„ 2364 

117 2562,  2687 

156 1958 

34CFR 

74 365 

80 365 

Proposed  Rules: 

200 85 

201 85.2816 

203 85 

212 85 

38CFR 

Proposed  Rules: 

800 86 

37CFR 

Proposed  Rules: 

201 2365 

38CFR 

3 2522 

40CFR 

35. 366.2880 


51 1735 

52. ..38,  40,  41,  372,  375, 1738, 

2014,2016,2018,2022, 

2025.  2026,  2066,  2067, 

2367,  2523,  2524,  2688, 

2690,2881,2885 

60 2369 

70 t741 ,  2527 

80 2693,2696 

81 41,  2026,  2885 

180 378 

192.„ 2854 

228..- .2699 

261 1 744 

268 242 

271 2534,  2699 

Proposed  Rules: 

Ch.l 418 

52 86,  87,  88,  418,  2066, 

2067.  2563,  2565,  2568, 
2717.2713,2912 

70 2569,  2570.  2917 

81 88,2719 

156 2848 

170 2820.  2826.  2830.  2842 

180 ;.89.  2921 

230 419 

300 422 

41  CFR 

60-250 1986 

201-3 2029 

201-9 2029 

20T-18 2029 

201-20 J2029 

201-21 2029 

201-23 2029 

201-39 2029 

302-1 1 „ 2536 

42  CFR 

400 2325 

405 - 2325 

410 46.2325 

414 46 

484 2325 

485 2325 

486 2325 

498 2325 

43  CFR 

Public  Land  Order: 

7108 2030 

7109 2539 

45  CFR 

1607 2330 

46  CFR 

25 2482 

160 2482 

Proposed  Rules: 

515 2923 

550 2923 

580 2923 

581 2923 


47  CFR 

Proposed  Rules: 

1 2722 

2 2722 

21 2722.  2M4 

61 „ 2068 

69 2068 

73 90,91,2726 

74 2924 

80 2726 

94 2722 

101 2722 

48  CFR 

206 2888 

231 1747,2330 

237 2888 

242 1747 

Proposed  Rules: 

Ch.l 2302,2472 

33 2630 

39 ...2630 

42 2630 

45 2370 

50 2630 

52 2370,2630 

231 2924 

923 ~ 2727 

970 2727 

49  CFR 

1 2889 

382 2030 

391 54 

555 - 1749 

571 1750,  2539.  2892 

572 -_2896 

1002 2543 

1011 2543 

1130 2543 

Proposed  Rules: 

214 „ 1761 

390 91 

391 91 

392 91 

396 „ .91 

Ch.  X _ 2069 

50  CFR 

17 56,2899 

20. 61,2177 

61 1 2331 

625 1757.2905 

630 „2032 

663 2331 

672 2905 

675 2905 

677 2344 

Proposed  Rules: 

17 69,  425,  2070,  2638 

18 70 

23 73 

222 3032 

227 2070 

301 2925 

676 2935 

678 2071 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


JMI 


1-13-95 

Vol.  60  No.  9 


Friday 
«  January  13, 1995 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 


OFFICIAL  BUSINESS 
Penalty  for  private  use.  $300 


.it«********«******3- DIGIT 

P»    FR         UMISE346U   DEC      95 

Um    SERIALS   ACQUISITIONS 

300    N   2EEB   RD 

PO   BOX    1346 

ANN    ARBOR  MI      48106 


481 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 
US  Government  Printing  Office 

(ISSN  0097-63261 


1-13-95 

Vol.  60        No.  9 

Pages  3055-3334 


Friday 

January  13,  1995 


995 


s  s 

s  s 


Briefings  on  How  To  Use  the  Federal  Register 

For  information  on  briefings  in  Washington.  DC.  see 
announcement  on  the  inside  cover  of  this  issue. 


JMI 


Federal  Register  /  Vol.  60.  No.  9  /  Friday,  January  13.  1995 


FEDERAL 

(not  pu 
the  Office 
Admini 
.Vt  (49 
regulation! 
(1  CFR  Ch 
Documenti 
20402. 


REGISTER  Published  daily,  Monday  through  Friday. 

blii  hed  on  Saturdays.  Sundays,  or  on  official  holidays),  by 
)f  the  Federal  Register,  National  Archives  and  Records 

istrjtion.  Washington.  DC  20408,  under  the  Federal  Register 
500,  as  amended;  44  U.S.C.  Ch.  15)  and  the 
of  the  Administrative  Committee  of  the  Federal  Register 
I).  Distribution  is  made  only  by  the  Superintendent  of 
.  U.S.  Government  Printing  Office.  Wasnington,  DC 


Stit 


The  Federal 

available  t 
Federal  agi 
Executive 
applicabiU 
by  act  of 
interest 
of  the  Federal 
earlier  fil 


Register  provides  a  uniform  system  for  making 
the  public  regulations  and  legal  notices  issued  l)y 
ncies.  These  include  Presidential  proclamations  and 
)rders  and  Federal  agency  documents  having  general 
y  and  legal  effect,  documents  required  to  be  published 
mgress  and  other  Federal  agency  documents  of  public 
Di  cuments  are  on  file  for  public  inspection  in  the  Office 
1  Register  the  day  before  they  are  published,  unless 
is  requested  by  the  issuing  agency. 


fg 


The  seal  o 
authentical  es 
publicatioi 
1507  prov 
judicially 


the  National  Archives  and  Records  Administration 

this  issue  of  the  Federal  Register  as  the  official  serial 
established  under  the  Federal  Register  Act.  44  U.S.C. 
that  the  contents  of  the  Federal  Register  shall  be 
I  oticed. 


i  les 


(  a 
b<  t 


1  he  Feder4l 

an  online 
Governmer 
a.m.  each 
includes 
(January  2. 
Informatio; 
asynchronous 
workstatioi 
and  one 
available 
Internet 
newuser  (a 
should  use 
512-1661 
required;  a 
case):  no 
screen  to 
via  GPO 
Support 
help®ei 
(202)  512- 
through 


The  annua 
edition  is 
Register  Ini)ex 
subscript! 
ii. eluding 
subscriptio|is 
for  indivi 
for  each  gi 
in  micron 
and  handli 
handling^F  e 
Superinten 
Account 
Superintenlle 
15250-795 


There  are 

in  the  Fedetal 


How  To 

page  n 


Cile 


mi  in 
fcr 

US'  irs 


Register  is  published  in  paper.  24x  microfiche  and  as 
tabase  through  GPO  Access,  a  service  of  the  U.S. 
t  Printing  Office.  The  online  database  is  updated  by  5 
the  Federal  Register  is  published.  The  database 
text  and  graphics  from  volume  59.  Number  1 
1994)  forward.  It  is  available  on  a  Wide  Area    . 
Server  (WAIS)  through  the  Internet  and  via 

dial-in.  The  annual  subscription  fee  for  a  single 
is  S375.  Six-month  subscriptions  are  available  tor  S200 
th  of  access  can  be  purchased  for  S35.  Discounts  are 
multiple-workstation  subscriptions.  To  subscribe. 
5  should  telnet  to  swais.access.gpo.gov  and  login  as 
1  lower  case);  no  password  is  required.  Dial-in  users 
communications  software  and  modem  to  call  (202) 
id  login  as  swais  (all  lower  case);  no  password  is 
the  second  login  prompt,  login  as  newuser  (all  lower 
pissword  is  required.  Follow  the  instructions  on  the 
roister  for  a  subscription  for  the  Federal  Register  Onlinf 
s.  For  assistance,  contact  the  GPO  Access  User 
by  sending  Internet  e-mail  to 
.eids.gpo.gov.  or  a  fax  to  (202)  512-12C2.  or  by  calling 
■  530  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday 
Fri  day,  except  Federal  holidays. 

i\ 


Ai  cess. 
Teim  1 
idsC  5 


subscription  price  for  the  Federal  Register  paper 
"".or  $544  for  a  combined  Federal  Register.  Federal 
and  List  of  CFR  Sections  Affected  (LS.^) 
the  microfiche  edition  of  the  Federal  Register 
Federal  Register  Index  and  LSA  is  S433.  Six  month 
are  available  for  one-half  the  annual  rate.  The  charge 
copies  in  paper  form  is  S8.00  for  each  issue,  or  S8.00 
of^ pages  as  actually  bound;  or  SI. 50  for  each  issue 
form.  All  prices  include  regular  domestic  postage 
.  International  customers  please  add  25%  for  foreign 
mit  check  or  money  order,  made  payable  to  the 
lent  of  Documents,  or  charge  to  your  GPO  Deposit 
"A  or  MasterCard.  Mail  to:  New  Orders, 
nt  of  Documents.  P.O.  Box  3719.54.  Pittsburgh,  PA 


St94 


10  i; 
t  le 

D  IS 

dual 

n  up 

ric  le  ' 

ig 


VSA 


r  3 


restrictions  on  the  republication  of  material  appearing 
'  Register. 


This  Publication:  Use  the  volume  number  and  the 
umb^r.  Example:  60  FR  12345. 


JMI 


® 


SUBSCRIPTIONS  AND  COPIES 


202-512-1800 
512-1806 


PUBLIC 
Subscriptions: 

Paper  or  fiche 

Assistance  with  public  subscriptions 

Online: 

Telnet  swais.access.gpo.gov.  login  as  newuser  <enter>,  no 
password  <enter>;  or  use  a  modem  to  call  (202)  512-1661. 
login  as  swais,  no  pas.sword  <enter>,  at  the  second  login  as 
newuser  <enler>,  no  password  <enter> 

Assistance  with  online  subscriptions 
Single  copies/back  copies: 

Paper  or  fiche 

Assistance  with  public  single  copies 

FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  ficho 

Assistance  with  Federal  agency  subscriptions 


202-512-1530 

512-1800 
512-1803 


523-5243 
523-5243 


For  other  telephone  numbers,  see  the  Reader  Aids  section 
at  the  end  of  this  issue. 


FOR; 

WHO: 
V\'H.\r: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  n  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

Th(!  Office  of  the  Federal  Regi.ster. 

Free  public  briefings  (approximately  i  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Registt-r 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  .^n  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  thoni. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

(TWO  BRIEFINGS) 
VMIEN:  January-  25  at  9:00  am  and  1:30  pm 

WHERE:  Office  of  the  Federal  Register  Conference 

Room,  800  .North  Capitol  Street  NW. 

Washington,  DC  (3  blocks  north  of  Union 

Station  Metro) 
RESERVATIONS:    202-523-4538 


Printed  on  recycled  paper  containing  100%  post  consumer  waste 


Contents 


Administration  on  Aging 

See  Aging  Administration 

Agency  for  Toxic  Substances  and  Disease  Registry 

NOTICES 
Meetings: 
Public  Health  Service  activities  and  research— 
Hanford  DOE  site,  \VA;  Native  American  Working 
Group. 3248 
Superfund  program: 
Hazardous  or  toxic  substances  exposure  health  issues 
consultations:  chemical-specific  health  consultation 
report;  availability.  3248 

Aging  Administration 

NOTICES 
Meetings; 
White  House  Conference  on  Aging  Policy  Committee. 
3247 

Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 
See  Federal  Crop  Insurance  Corporation 

Alcohol,  Tobacco  and  Firearms  Bureau 

PROPOSED  RULES 
Alcoholic  beverages: 
Distilled  spirits,  wine,  and  malt  beverages;  labeling  and 
advertising — 
Containers;  label  alteration;  correction.  3171-3177 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Plant-related  quarantine,  foreign; 

Plants  established  in  growing  media;  importation,  3067- 
3078 

Antitrust  Division 

NOTICES 

Competitive  impact  statements  and  proposed  consent 
judgments; 
.Steinhardt  Management  Co..  Inc.,  et  al.,  3258-3270 

Architectural  and  Transportation  Barriers  Compliance 
Board 

NOTICES 
Meetings; 

Access  Board.  3192 

Army  Department 

NOTICES 

Environmental  htatements;  availability,  etc.; 

Aberdeen  Proving  Ground,  MD;  future  programs.  3198 
Camp  Atterburv.  IN;  -Army  National  Guard  projects. 
3198-3199 

Arts  and  Humanities,  National  Foundation 

.S>e  National  Foundation  on  the  Arts  and  the  Humanities 

Blackstone  River  Valley  National  Heritage  Corridor 
Commission 

NOTICES 

Meetings;  Sunshine  .Act.  3302 


III 


Federal  Register 

Vol.  60.  No.  9 

Friday.  January  13.  1995 


Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Centers  for  Disease  Control  and  Prevention 

NOTICES 
Meetings; 

Diabetes  Translation  and  Community  Control  Programs 

Technical  Advisorv'  Committee.  3249 
Poverty-associated  mental  retardation  prevention 
technical  assistance  workshop,  3249 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  3247 

Coast  Guard 

PROPOSED  RULES 
Pollution: 

Gulf  of  Mexico;  lightering  zones  designation;  meeting. 
3185-3186 
NOTICES 
Pollution: 

Prevention  through  people  program:  comment  rpqi:est 
3288-3289 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Commission  on  Immigration  Reform 

NOTICES 
Meetings.  3196 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list:  additions  and  deletions.  3194-31«Ki 

Defense  Department 

See  Army  Department 

See  Defense  Logistics  Agency 

RULES 

Federal  .Acquisition  Regulation  (FAR): 

Contractor  emplo\ecs;  entertainment,  gift,  anil  re(.re:iti«n 
costs.  3314-3316 
NOTICES 
Federal  .Acquisition  Regulation  (FAR); 

.Agency  information  i  ollei  tion  activities  under  O.MH 
review.  3197-3198 
Meetings; 

Defense  InteIHgeiK  e  .Agenc  v  St  ienlific  .Ad.isurv  Buird. 

3198 
Defense  Logistics  Agency 

RULES 

Privacv  .Act;  i:nplemi»ntation.  3087-31)88 


JMI 


rv 


Federal  Register  /  Vol.  60,  No.  9  /  Friday.  January  13,  1995  /  Contents 


Federal  Register  /  Vol.  tiO,  No.  9  /  Frid;iy,  January  1.3,  199.5  /  Contents 


^ 


Education!  Department 

NOTICES 

Elementar  '  and  secondary  education: 
Consolic  ate  State  plans  under  Improving  America's 
Sch  )ols  Act;  criteria,  3306-3311 
Meetings: 
Preside:  t's  Advisory  Commission  on  Educational 
Excellence  for  Hispanic  Americans,  3199 


Standards  Administration 


Employmint 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

constr  uction;  general  wage  determination  decisions, 

3270- J271 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Air  prograjus 
Stratosp 

Signi 

Signif 


leric  ozone  protection — 

cant  new  alternatives  policy  program.  3318-3322 

cant  new  alternatives  policy  program;  correction. 


3;  03 


Hazardous 
Testing 

Hazardous 
Michi 

PROPOSED 

Superfunc 
Nationa 
plai 


gai 


waste: 

md  monitoring  activities,  3089-3095 
waste  program  authorizations: 
. 3095-3098 
tULES 
program: 
oil  and  hazardous  substances  contingency 


National  priorities  Hst  update.  3189-3191 
ution  control: 

ping;  site  designations — 
Mexico  offshore  Tampa.  FL,  318f)-318«.f 


Water  pol 
Ocean 
Gulf 
NOTICES 
Environm 
Agency 


cumr 


cfl 


ard 


ntal  statements;  availability,  etc.: 
statements — 
Comn  ent  availability,  3208-3209 
Week  y  receipts,  3208 
Pesticide   trograms: 

Propoxi  r;  special  review,  3210-3220 
Pesticide  legistration,  cancellation,  etc.: 
Ciba-Ge  gy  Corp.  et  al.,  3209 
Consep.  Inc.,  3209-3210 

Executive^  Office  of  the  President 

See  Presic  e.  tial  Documents 

See  Trade  R  presentptive.  Office  of  United  States 

Federal  Ayiation  Administration 

RULES 
Air  carriei 
Traffic 


certification  and  operations: 
ilert  and  collision  avoidance  system  (TCA.S  I); 
con  pliance  date  extension 
Correi  :tion,  3303 
nuLES 
Class  E  airspace.  3108-3111 


PROPOSED 

Class  C 

NOTICES 

Exemptioi  petitions;  summary  and  disposition,  3289-3294 

Meetings: 


Differer  tial  global  positioning  systems — 

Comr  lercially  developed  ground  facilities,  3294 
RTCA,   nc,  3294-3295 


Federal  Communications  Commission 

RULES 

Personal  communications  services: 
Licenses  in  2  GHz  band  (broadband  PCS) 
Cross-ownership  restrictions;  correction,  3.S03 
Television  broadcasting: 
Cable  Television  Consumer  Protection  and  Competition 
Act  of  1992— 
Program  distribution  and  carriage  agreeni(;nts,  3099- 
3102 
PROPOSED  RULES 

Television  stations;  table  of  assignments: 
Nebraska;  correction,  3191 

Federal  Crop  Insurance  Corporation 

PROPOSED  RULES 
Administrative  regulations: 
Fraud,  misrepresentation,  false  claims,  etc.;  sanctions, 
3106-3107 

Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Natural  gas  companies  (Natural  Gas  Act): 

Rate  schedule  and  tariff  changes;  filing  and  reporting 
requirements,  3111-3141 

Uniform  system  of  accounts,  forms,  statements,  and 
reporting  requirements;  revisions.  3141-3168 
NOTICES 
Electric  rate  and  corporate  regulation  filings: 

Cowley  Ridge  Wind  Power  Co.  Inc.  et  al..  3199-3203 

Power  Generation  Co.  of  Trinidad  &  Tobago  Ltd.  et  al.. 
3203-3205 
Natural  gas  certificate  filings: 

Williston  Basin  Interstate  Pipeline  Co.  et  al..  3205-3206 
Applications,  hearings,  determinations,  etc.: 

Columbia  Gas  Transmission  Corp.,  3206 

Entergy  Services,  Inc.,  et  al.,  3206 

Natural  Gas  Pipeline  Co.  of  America,  3206 

NorAm  Gas  Transmission  Co.,  3206-3207 

South  Carolina  Electric  &  Gas  Co.  et  al.,  3207 

Stingray  Pipeline  Co.,  3207 

Texas  Eastern  Transmission  Corp..  3207 

Unocal  et  al.,  3207-3208 

Federal  Highway  Administration 

NOTICES 

Bicycle  and  pedestrian  planning  at  State  and  metropolitan 

planning  levels;  technical  guidance,  329.5-3298 
Environmental  statements;  notice  of  intent: 
Houghton  County,  MI,  3298 

Federal  Housing  Finance  Board 

NOTICES 

Federal  home  loan  bank  system: 
Community  support  review — 
Selection  of  members,  3221-3227 

Federal  Maritime  Commission 

NOTICES 

Freight  forwarder  licenses: 
Aries  Freight  Systems,  Inc.,  et  al.,  3227 

Federal  Reserve  System 

NOTICES 

Federal  banking  and  thrift  agencies;  capital  and  accounting 

standards  differences;  report  to  congressional 

committees,  3227-3235 
Meetings;  Sunshine  Act,  3302 


Applications,  hearings,  detenninations,  etc 
National  Westminister  Bank  PLC,  3235 
Redding,  James  A.,  et  al.,  3235-3236 
Royal  Bank  of  Canada,  3236 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 
Rockitt  &  Colman  pic,  3236-3246 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  relate«l  products: 
Neomycin  sulfate  oral  solution,  3079 
Salinomycin  in  combination  with  chIort(>tr.-K:yclin<'  and 
roxarsone,  etc.,  307«)-3080 
PROPOSED  RULES 
Medical  dnvices: 
Radiology  devices — 
Transilluminators  (diaphanoscopes  or  lightscanners)  for 
breast  evaluation;  premarket  approval 
classification,  3168-3171 
NOTICES 

Food  additive  petitions: 
American  Science  &  Engineering.  Inc.,  .'^249-3250 

Foreign  Claims  Settlement  Commission 

NOTICES 

Meetings;  Sunshine  Act,  3302 

General  Services  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Contractor  employees;  entertainment,  gift,  and  n>rreation 
costs.  3314-3'316 
NOTICES 
Federal  Acquisition  Regulation  (FAR): 

Agency  information  collection  activities  under  OMB 
review,  3197-3198 

Health  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease-  Registry 

See  Aging  Administration 

See  Centers  for  Disease  Control  and  Prevention 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Senices  Administration 

See  .Social  Security  Administration 

NOTICES 

Federal  claims;  interest  rates  on  overdue  debts,  3247 

Health  Care  Financing  Administration 

NOTICES 
Medicaid: 
Disproportionate  shan;  hospitals;  1995  FY  aggregate 
payments  limitations,  3250-3253 

Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements:  availability,  etc.. 
Community  and  migrant  health  centers;  correction,  3303 

Housing  and  Urban  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.. 
Facilities  to  assist  homeless — 

Excess  and  surplus  Federal  property,  3254-3255 


Publi<;  and  Indian  housing — 

Public  housing  tlrug  fdimination  i)rogram,  3324-3329 
Mortgage  and  loan  insurance  programs: 
HUD-held  multifatnily  mortgage  loans;  sale  notice,  3255- 
3256 

Immigration  and  Naturalization  Service 

PROPOSED  RULES 
lmmigrati(>n: 

Immigration  user  fee  review,  3107-3108 

interior  Department 

See  l^nd  Managemiiut  Bureau 

See  Minerals  Manag(!nient  .Service 

See  .Siuf.ue  \fining  RiK.laination  and  Enforirenient  Office 

International  Trade  Administration 

NOTICES 
AntiHuniping: 
Antifriction  bearings  from — 

Italy,  3193-3194 
Ferrosilicon  from — 
Venezuela,  3194 
Antidumping  and  countervailing  duties: 
Admisiistr.itive  review  re<ju(>sts,  3192-3193 

Interstate  Commerce  Commission 

NOTICES 

Environnienl.i!  stati>ments:  availability,  etc.. 

Norfolk  &  Western  Railway  Co.  et  al..  3258 
Grants  and  cooperative  agreements;  availability,  <!< . 

Comprehenf>ive  program  plan;  correction,  33t)3 

Justice  Department 

See  Antitrust  Division 

See  Foreign  Claims  Settlement  Conunission 
See  Inunigration  and  Naturalizati«)n"Ser\'ice 
See  Justice  Programs  Office 
RULES 

Americans  with  Disabilities  Act:  implementation: 
Nondiscrimination  on  basis  of  <lisability — 

Public  arcomnnxiations  and  commerc  ial  facilities;  CFR 
( orrection.  3080 

Justice  Programs  Office 

PROPOSED  RULES 

Grants  and  cooperative  agreements:  availability,  etc. 
Combat  violenc:e  against  women  program 
Correction.  3303 

Labor  Department 

.s.'(  i:iiiplovment  Standards  Administration 
NOTICES 
Meetings: 
Glass  C«;iling  Commissicm.  3270 

Land  Management  Bureau 

RULES 

Public  land  orders: 

Alaska.  3098-3099 
NOTICES 
Enviroiunental  statements:  availability.  *'U  .. 

Anata  Resource  Area.  CA.  3257 

Wyoming  Wind  Energy  I'rojeit.  U'Y.  3256-3257 
Realtv  a(  tions:  sales,  leases,  etc.. 

Arizona.  3257 
Resource  management  plans,  etc.: 

Grand  Resource  Area.  IT.  3257-3258 


JMI 


VI 


laii 


NOTICES 

nviro: 
Gulf 


Federal  Register  /  Vol.  60,  No.  9  /  Friday,  January  13,  1995  /  Contents 


Federal  Register  /  Vol.  60,  No.  9  /  Friday,  January  13,  1995  /  Contents 


VII 


Mineral^  Management  Service 

RULES 

Royalty 

Indi 
PROPOSiD 
Spill-re  iponse 


management: 
leases;  recoupment  of  overpayments,  3085-3087 
RULES 

plan  requirements  for  oil  handling  facilities 
seaivard  of  coast  line,  including  associated  pipelines, 
317  7-3184 


Environ|mental  statements;  availability,  etc.: 
f  Mexico^ 
Official  protraction  diagrams;  availability,  3258 


National  Aeronautics  and  Space  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Conti  ictor  employees;  entertainment,  gift,  and  recreation 
osts,  3314-3316 
NOTICES 

Environ  mental  statements;  availability,  etc.: 
Ames  Research  Center,  CA;  aerodynamic  and  propulsion 
testing,  3271-3272 
Federal  Acquisition  Regulation  (FAR): 
Agen  :y  information  collection  activities  under  0MB 
ntvievv.  3197-3198 
Meetinj  s: 

Advi!  ory  Council  task  forces,  3272 
Spac<  Science  Advisor\'  Committee,  3273 

National  Capital  Planning  Commission 

NOTICES 

Enviror  mental  statements;  availability;  etc.: 
Washington,  D.C.;  sports  and  entertainment  arena 
c  instruction  and  operation,  3273-3274 


Geosciences  Special  Emphasis  Panel,  3275-3276 
Information,  Robotics  and  Intelligent  Systems  Special 

Emphasis  Panel,  3276 
Materials  Research  Special  Emphasis  Panel,  3276 
Mechanical  and  Structural  Systems  Special  Emphasis 

Panel,  3276 
Microelectronic  Information  Processing  Systems  Special 

Emphasis  Panel,  3276 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Commonwealth  Edison  Co.,  3277-3278 
Pennsylvania  Powrer  &  Light  Co.  et  al.,  3278-3280 

Regulatory  guides;  issuance,  availability,  and  withdrawfal, 
3280-3281 

Applications,  hearings,  determinations,  etc.: 
Philadelphia  Electric  Co.  et  al.,  3281 
Power  Authority  of  State  of  New  York.  3281-3283 


Nations  I 

NOTICES 

Grants 
Artisli 


iind  cooperative  agreements;  availability,  etc.: 

c  exchange  between  U.S.  and  Eastern  Europe, 
dentral  Europe,  and  former  Soviet  Union,  3274 


Nation^  Highway  Traffic  Safety  Administration 

RULES 

Motor 
Lamds 


\ehi 


icle  safety  standards: 
,  reflective  devices,  and  associated  equipment — 
Photometric  conformance  of  center  highmounted  stop 
lamps;  correction,  3304 


Bi 

Com 

Elect 


Foundation  on  the  Arts  and  the  Humanities 


NOTICES 

Motor  \  chicle  safety  standards: 
None  informing  vehicles — 
Imiortation  eligibility;  determinations,  3299 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Northeast  muhispecies,  3102-3105 

Nationil  Science  Foundation 

NOTICES 
Meetin  ,s: 
Adv£  iced  Scientific  Computing  Special  Emphasis  Panel. 


274 
oei  gineering  i 


and  Environmental  Systems  Special 
^mphasis  Panel,  3274-3275 

uter  and  Information  Science  and  Engineering 
i  Ldvisory  Committee,  3275 

ical  and  Communications  Systems  Special 
Emphasis  Panel,  3275 


Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Pension  Benefit  Guaranty  Corporation 

RULES 

Multiemployer  and  single-employer  plans: 
Late  premium  payments  and  employer  liability 

underpayments  and  overpayments;  interest  rates. 
3080-3082 
Valuation  of  plan  benefits  and  plan  assets  following  mass 
withdrawal — 
Interest  rates,  3082-3084 
Withdrawal  liability;  notice  and  collection;  interest  rates. 
3084-3085 

Personnel  Management  Office 

RULES 

Incentive  awards;  pay  and  leave  administration;  correction. 

3303 
Staffing  provisions  supporting  sunset;  Federal  Personnel 

Manual,  3055-3067 

Presidential  Documents 

PROCLAMATIONS 
Special  obsen'ances: 
Martin  Luther  King.  Jr.,  Federal  Holiday  (Proc.  6765), 
3333-3334 

Public  Health  Service 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Ser\'ices  Administration 

Securities  and  Exchange  Commission 

RULES 

Electronic  Data  Gathering.  Analysis,  and  Retrieval  System 
(EDGAR): 
Mandated  electronic  filings;  technical  amendments; 
correction.  3078-3079 
NOTICES 

Self-regulatory  organizations; 
Clearing  agency  registration  applications — 
Delta  Government  Options  Corp..  3286-3287 
Applications,  hearings,  determinations,  etc.: 
Croft-Leominster  Income  Fund,  et  al..  3287-3288 


Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Pennsylvania,  3288 
Meetings;  district  and  regional  advisory  councils: 

Connecticut,  3288 

Vermont,  3288 

Social  Security  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
review.  3253 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  rec'amalion 
plan  submissions: 
Ohio,  3184-3185 

Toxic  Substances  and  Disease  Registry  Agency 

See  Agencv  for  Toxic  Substances  and  Disfasc  Registry 

Trade  Representative,  Office  of  United  States 

NOTICES 
Costa  Rica: 

Banana  exports  to  European  Union;  polities  anti 
practices.  3284-3285 
Colombia: 

Banana  exports  to  European  Union;  policies  and 
practices,  3283-3284 
European  Community: 

Banana  import  regime,  3285 
Crt^neralized  System  of  Preferent  os: 

Moldova;  beneficiary  developing  country  designation 
criteria,  3286 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  National  Highway  Traffic  S;ifety  A(iminisfr;iti<>n 


Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 
NOTICES 

Agency  information  collection  activities  under  OMB 
review.  3299-3301 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Education.  330f>-33 11  . 

Part  III 

Department  of  Defense;  General  Ser\  ices  Adniinistration, 
National  Aeronautics  and  Spac«'  Administration,  3314- 
3316 

Part  IV 

Environmental  Protection  Agency.  3318-3322 

PartV 

Departinunt  of  Housing  and  l"rl);in  Devfiopmcnt.  3324- 
3329 

Part  VI 

The  President.  3333-3334 


Reader  Aids 

Adiiitional  information,  i.-ii. hiding  a  list  of  piil)lic  laws. 
ttilephone  numbers,  and  finding  aiils.  a]'pears  in  the  Ke.xii'r 
Aids  se(.lion  at  the  end  of  this  issutv 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  sorviiv  fur  l'u!)li<:  l.;iw 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
docuni'.uils  on  public  inspection  is  available  on  202-275- 
1538  or  27.'i-0'.)2() 


vm 


JMI 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


Federal  Register  /  Vol.  60,  No.  9  /  Friday,  January  13,  1995  /  Contents 


A  cumulative 
Reader 

3  CFR 

Proclamations: 
6765... 
5  CFR 

211 

230 

300 

301 

307 

316 

330 

333 

339 

340 

351 

353 

550 

930 


list  of  ttie  parts  affected  tfiis  month  can  be  found  in  ttie 
Aids  section  at  the  end  of  ttiis  Issue. 


.3333 


3055 

3055 

3055 

3055 

3055 

3055 

3055 

...3055 
....3055 
....3055 
....3055 
....3055 
....3303 
....3055 


7  CFR 

319 

Propose^  Rules: 
400 

8  CFR 

Propose^  Rules: 
286... 
14  CFR 
121... 

Propose^  Rules: 
71  (2  do  ;uments) . 


17  CFR 

249 


18  CFR 
Propose^  Rules: 

154 

158 

201 

250 

260 

284 

21  CFR 

520 

558 


Proposec 
892 

27  CFR 
Proposec 

4 

5 

7 

28  CFR 

36 


Propose< 

90 


29  CFR 

2610 

2619 

2622 

2644 

2676 

30  CFR 

218 


Propose< 

254 

935 

32  CFR 
323 

33  CFR 
Propose* 
156.... 


..3067 
..3106 

.3107 
.3303 


.3108. 

3109 

..3078 


Rules: 


..3111 
..3141 
..3141 
..3141 
..3141 
..3141 

..3079 
.3079 

..3168 


Rules: 


Rules: 


Rules: 


..3171 
..3171 
..3171 

..3080 

..3303 

..3080 
..3082 
..3080 
..3084 
..3082 

.3085 

.3177 
.3184 

.3087 


Rules: 


.3185 


40  CFR 

82 3318 

260 3089 

271 3095 

Proposed  Rules: 

228 3186 

300 3189 

43  CFR 

Public  Land  Order: 

7110 3098 

47  CFR 

15 3303 

76 3099 

Proposed  Rules: 

73 3191 

48  CFR 

31 3314 

49  CFR 
Proposed  Rules: 

571 3304 

50  CFR 

651 3102 


3055 


Rules  and  Regulations 


Federal  Register 

Vol.  60,  No.  9 

Friday.  January  13,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  sind  legal  effect,  nnost  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put^lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  soW  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  211,  230, 300,  301, 307, 
310,  316,  330,  333,  339,  340,  351,  353, 
and  930 

RIN  3206-AG18  '~ 

Federal  Staffing  Provisions  Supporting 
Sunset  of  the  Federal  Personnel 
Manual 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  places  into 
regulation  a  limited  number  of  Federal 
staffing  provisions  that  were  formerly  in 
the  Federal  Personnel  Manual  (FPM). 
The  remaining  "provisionallyTetained" 
portions  of  the  FPM  were  abolished  on 
December  31, 1994.  This  rule  deletes  or 
replaces  regulatory  language  which 
references  the  FPM.  Its  provisions  also 
define  or  clarify  terms  and  describe 
procedures  used  in  veterans'  preference, 
reductions  in  force,  veterans' 
readjustment  appointments,  term 
appointments,  seasonal  and  intermittent 
employment,  noncompetitive  term 
appointments  based  on  Peace  Corps 
service,  exemption  of  certain  employees 
from  coverage  of  the  Part-time  Career 
Employment  Act,  physical  requirements 
for  employment,  and  actions  taken 
during  a  national  emergency  (including 
the  possible  appointment  of  relatives). 
They  extend  delegations  to  agencies  for 
assigning  persons  serving  under 
excepted  appointments  to  the  work  of 
positions  in  the  competitive  service; 
making  temporary  appointments  of 
worker  trainees  pending  establishment 
of  a  register  (TAPER);  and  extending 
time  limits  for  overseas  temporary 
appointments.  The  provisions  also 
delete  requirements  for  a  number  of 
regular  reports.  In  the  case  of  part  351, 
Reduction  in  Force,  and  part  353, 
Restoration  to  Duly  From  Military 


Service  or  Compensable  Injury,  sections 
are  reworded  for  clarity  and  consistency 
with  decisions  of  the  Merit  Systems 
Protection  Board. 

EFFECTIVE  DATE:  January  13, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Bohling,  (202)  606-0960  with 
questions  concerning  the  changes  in  5 
CFR  330;  Thomas  Glennon,  (202)  606- 
0960  concerning  the  changes  in  5  CFR 
351;  Raleigh  Neville,  (202)  606-0830 
concerning  the  changes  in  5  CFR  340,  5 
CFR  353  and  5  CFR  930;  and  Mike 
Carmichael  or  Karen  Jacobs,  (202)  606- 
0830,  concerning  the  other  changes. 
SUPPLEMENTARY  INFORMATION:  The  Vice 
President's  National  Performance 
Review  (NPR)  recommended  that  the 
Office  of  Personnel  Management  (OPM) 
"phase  out  the  entire  10,000  page 
Federal  Personnel  Manual  (FPM)."  The 
President  endorsed  the  NPR 
recommendations. 

In  planning  to  abolish  the  FPM,  OPM 
met  over  an  extended  period  with 
representatives  of  agencies  and 
employee  unions  to  identify  which  FPM 
policies  should  be  dropped,  which 
should  be  continued  in  regulation,  and 
which  should  be  available  as  a  helpful 
reference  in  an  alternative  format.  The 
resulting  recommendations  were 
reviewed  and  endorsed  by  the 
Interagency  Advisory  Group  of  agency 
personnel  directors  and  by  the  National 
Partnership  Council. 

This  rule  carries  out  the 
recommendations  of  those  groups  to 
retain  selected  current  policies  in  the 
area  of  staffing.  Regulations  to  establish 
new  policies,  including  implementation 
of  P.L.  103-353  (veterans' 
reemployment  rights),  will  be  proposed  ■ 
separately. 

The  proposed  rule  was  published  in 
the  Federal  Register  at  59  FR  55212  on 
November  4,  1994,  with  a  request  for 
comments  on  or  before  December  5, 
1994.  A  copy  of  the  proposed  rule 
(including  a  line  that  was  inadvertently 
dropped  in  printing)  was  posted  on 
November  3, 1994,  on  OPM's  computer 
bulletin  board,  Mainstreet.  At  the  .same 
time,  all  personnel  directors  of 
departments  and  agencies  were  notified 
by  fax  of  the  posting  on  Mainstreet  and 
of  the  pending  Federal  Register 
publication.  The  publication  of  the 
proposed  rule  was  also  announced  in  a 
meeting  of  the  Interagency  Advisory 
Group  of  personnel  directors. 


Comments  on  the  proposed  rule  were  * 
received  from  three  departments,  two 
components  of  departments  that  had 
commented  separately,  one  independent 
agency,  and  one  employee  union. 

We  did  not  adopt  suggestions  for  new 
policies  not  previously  in  regulation  or 
in  the  Federal  Personnel  Manual. 
Specifically,  that  included  suggestions 
to  drop  excepted  service  temporary 
employees  from  reduction-in-force 
tenure  group  III  and  to  deregulate  the 
reemployment  priority  list  program. 
Although  such  suggestions  vdll  be 
considered  for  future  program 
improvements,  they  would  have 
violated  the  consensus  gained  for  this 
particular  rule  from  the  long, 
collaborative  review  process  with 
agencies  and  unions.  The  consensus 
was  to  continue,  through  this  rule,  a 
limited  number  of  existing  staffing 
policies  that  would  have  ended  with  the 
sunset  of  the  FPM.  There  was  particular 
agreement  not  to  change  current  policies 
in  the  sensitive  area  of  reductions-in- 
force  (RIF)  and  related  reemployment 
priority  lists  (RPL).  That  consensus  was 
also  likely  the  reason  that  few  made 
comments  on  the  proposed  rule  and  that 
comments  sought  clarification  rather 
than  change 

We  also  did  not  adopt 
recommendations  to  delete  references  to 
the  FPM  in  sections  of  the  Code  of 
Federal  Regulations  outside  the  scope  of 
this  rule.  Those  deletions  will  be 
proposed  with  other  regulatory  changes. 

A  department  recommended 
amending  §  301.203  to  delegate 
authority  directly  to  agencies  to  approve 
time-limit  exceptions  for  overseas 
limited  appointments.  We  prefer  to 
maintain  OPM's  role  in  approving  such 
delegations  until  agencies  have  more 
experience  with  the  recent  regulatory 
changes  for  temporary  employment. 

We  also  did  not  conclude  that 
epidemics  warrant  emergency-indefinite 
appointment  authority  in  §  230.402(b). 

Questions  about  terminology  in  the 
proposed  rule  are  addressed  here: 
"Equivalent  grades  in  the  Federal  Was^e 
Svstem"  are  mentioned  in  §  316.201(b) 
because  there  technically  could  be 
grades  in  the  Federal  Wage  System x>t her 
than  just  "WG."  Subpart  D  of  S340 
eliminates  reference  to  "on-call" 
employment  as  redundant;  there  is  no 
substantive  difference  between  seasonal 
and  on-call.  The  change  in  terms  from 
"physically  qualified  "  to  "medically 
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Lxetutive 
Review 

This  ru  e  has  been  reviewed  by  the 
Office  of  I  lanagement  and  Budget  in 
accordance  with  E.O.  128f.R. 

Regulator  ^  Flexibility  Act 

I  certifv'  that  these  regulations  will  not 
have  a  sig  lificant  economic  impact  on 
a  substanl  ial  number  of  small  entities 
because  tl  ey  apply  only  to  Federal 
agencies  J  nd  employees. 

List  of  Suijects 

5CFRPat\  211 

Govern:  iient  einployt^es.  Veterans. 
5  CFB  Pai '.  230 

Civil  de  ense.  Government  employees. 

S  CFR  Pai '  300 

Freedoi  i  of  information.  Government 
employee    Reporting  and 


JMI 


recordkeeping  requirements,  Selective 
Service  System. 

5  CFB  Part  301 

Government  employees. 
5  CFB  Part  307 

Government  employees.  Veterans. 
5  CFB  Part  310  ' 

Government  employees. 
5  CFB  Part  316 

Government  employees. 

5  CFB  Part  330 

Armed  forces  reser\'es.  Government 
employees. 

5  CFB  Part  333 

Government  employees. 

5  CFB  Part  339 

Equal  employment  opportunity. 
Government  employees.  Health, 
Individuals  with  disabilities. 

5  CFB  Part  340 

Government  employees. 

5  CFB  Part  351 

Administrative  practice  and 
procedure.  Government  employees. 

5  CFB  Part  353 

Administrative  practice  and 
procedure.  Government  employees. 

5  CFB  Part  930 

Administrative  practice  and 
procedure.  Computer  technology. 
Government  employees.  Motor  vehicles. 

Offico  of  Personnel  Managoinniit. 

James  B.  King, 

Director 

Accordingly,  5  CFR  parts  21 1.  230, 
300,  301.  307',  310,  310,  330.  333,  339. 
340,  351,  353,  and  930  are  amended  as 
set  forth  below. 

PART  211— VETERAN  PREFERENCE 

1.  Part  211  is  revised  to  read  as 
follow.s: 

PART  211— VETERAN  PREFERENCE 

S.k:. 

211.101  Purpose. 

211.102  Ehifinitions. 

211.10:t    Administration  of  profi^remie. 
Authority:  5  U.S.C.  i:t02. 

§211.101    Purpose. 

The  purpose  of  this  part  is  to  define 
veterans'  preference  and  the 
administration  of  preference  in  Federal 
employment.  (5  U.S.C.  2108) 


§211.102    Definitions. 

For  purposes  of  preference  in  Federal 
emplojinent  the  following  definitions 
apply: 

(a)  Veteran  means  a  person  who  was 
separated  with  an  honorable  discharge 
or  under  honorable  conditions  from 
active  duty  in  the  armed  forces 
performed — 

(1)  In  a  war;  or, 

(2)  In  a  campaign  or  expedition  for 
which  a  campaign  badge  has  been 
authorized;  or 

(3)  During  the  period  beginning  April 
28.  1952,  and  ending  July  1,  1995:  or, 

(4)  For  more  than  180  consecutive 
days,  other  than  for  training,  any  part  of 
which  occurred  during  the  period 
beginning  February  1, 1955,  and  ending 
October  14,  1976. 

(b)  Disabled  veteran  means  a  person 
who  was  separated  under  honorable 
conditions  from  active  duty  in  the 
armed  forces  performed  at  any  time  and 
who  has  established  the  present 
existence  of  a  service-connected 
disability  or  is  receiving  compensation, 
disability  retirement  benefits,  or 
pensions  because  of  a  public  statute 
administered  by  the  Department  of 
Veterans  Affairs  or  a  military 
department. 

(c)  Preference  eligible  means  veterans, 
spouses,  widows,  or  mothers  who  meet 
the  definition  of  "preference  eligible"  in 
5  U.S.C.  2108.  Preference  eligibles  are 
entitled  to  have  5  or  10  points  added  to 
their  eamed^score  on  a  civil  serxice 
examination  (see  5  U.S.C.  3309).  They 
are  also  accorded  a  higher  retention 
standing  in  the  event  of  a  reduction  in 
force  (see  5  U.S.C.  3502).  Preference 
does  not  apply,  however,  to  in.service 
placement  actions  such  as  promotions. 

(d)  Armed  forces  means  the  United 
States  Army,  Navy,  Air  Force.  Marine 
Corps,  and  Coast  Guard. 

(e)  Uniformed  sen'ices  means  llie 
armed  forces,  the  commissioned  corps 
of  the  Public  Health  Ser\ice,  and  the 
commissioned  corps  of  the  National 
Oceanic  and  Atmospheric 
Administration. 

(0  Active  duty  or  active  military  duty 
means  full-time  duty  with  military  pay 
and  allowances  in  the  armed  forces, 
except  for  training  or  for  determining 
physical  fitness  and  except  for  .service 
in  the  Reserves  or  National  Guard. 

(g)  Separated  under  honorable 
conditions  means  either  an  honorable  or 
a  general  discharge  from  the  armed 
forces.  The  Department  of  Defense  is 
re.sponsible  for  administering  and 
defining  military  di.schargos. 

§  21 1.103    Administration  of  preference. 
Agencies  are  responsible  for  making 
all  preference  creterminalions  except  for 


preference  based  on  a  common  law 
marriage.  Such  a  claim  should  be 
referred  to  OPM's  General  Counsel  for 
decision. 

PART  230-  ORGANIZATION  OF  THE 
GOVERNMENT  FOR  PERSONNEL 
MANAGEMENT 

2.  The  authority  citation  for  part  230 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  1302,  3301,  3302;  E.O. 
10.577;  .3  CFR  19.54—1958  Comp.,  p.  218;  see. 
230.402  also  issued  under  5  U.S.C.  1104. 

3.  In  §  230.402,  paragraphs  (a)  through 
(h)  are  redesignated  as  paragraphs  (b) 
through  (i),  respectively;  a  new 
paragraph  (a)  is  added;  and  newly 
redesignated  paragraphs  (b),  (d)(i),  and 
(h)(2)  are  revised  to  read  as  follows: 

§  230.402    Agency  auttiorlty  to  make 
emergency-indefinite  appointments  in  a 
national  emergency. 

(a)  When  a  national  emergency 
exists — (1)  Definition.  A  national 
emergency  must  meet  all  of  the 
following  conditions: 

(!)  It  was  declared  by  the  President  or 
Congress. 

(ii)  It  involves  a  danger  to  the  United 
States'  safety,  security,  or  stability  that 
results  from  specified  circumstances  or 
conditions  and  that  is  national  in  scope. 

(iii)  It  requires  a  national  program 
specifically  intended  to  combat  the 
threat  to  national  safety,  security,  or 
.stability. 

(2)  Termination  of  a  national 
emergency.  A  national  emergency  no 
longer  exists  if  it  is  officially  terminated 
by  the  President  or  Congress,  or  if  the 
specific  circumstances,  conditions,  or 
program  cited  in  the  original  declaration 
are  terminated  or  corrected. 

(b)  Basic  authority.  Agencies  may 
make  emergency-indefinite 
appointments  without  OPM  approval 
during  any  national  emergency  as 
defined  in  paragraph  (a)  of  this  section. 
The  head  of  an  agency  with  a  defense- 
related  mission  may  request  OPM's 
approval  to  make  emergency-indefinite 
appointments  without  a  declared 
national  emergency  when  the  President 
has  authorized  the  call-up  of  some 
portion  of  the  military  resen.es  for  some 
military  purpose.  The  request  must 
demonstrate  that  normal  hiring 
procedures  cannot  meet  surge 
employment  requirements  and  that  use 
of  emergency-indefinite  appointments  is 
necessary  for  economy  and  efficiency. 
Except  as  provided  by  paragraphs  (c) 
and  (d)  of  this  section,  agencies  must 
make  emergency-indefinite 
appointments  from  appropriate  registers 


of  eligibles  as  long  as  there  are  available 
eligibles. 

***** 

(d)(1)  Persons  who  were  recruited  on 
a  standby  basis  prior  to  the  national 
emergency; 


(h) 


*   *   * 


(2)  The  selection  procedures  of  part 
333  of  this  chapter  apply  to  emergency- 
indefinite  employees  appointed  outside 
the  register  under  paragraph  (c)  of  this 
set;tion. 


PART  300— EMPLOYMENT  (GENERAL) 

4.  The  authority  citation  for  part  300 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  552.  3301.  and  3.102; 
E.O.  10577,  3  CFR  1954-1958  Conip.,  page 
218.  unless  otherwise  noted. 

Sees.  300.101  through  300.104  also  issued 
under  5  U.S.C.  7201.  7204.  and  7701;  E.O. 
11478,  3  CFR  1986-1970  Comp.,  page  803. 

.Sec.  300.301  also  issued  under  5  Li..S.C. 
1104  and  3341. 

.Sees.  300.401  through  300.408  also  issued 
under  5  U.S.C.  1302(c).  2301.  and  2302. 

Sees.  300.501  through  300.507  also  issued 
under  5  U.S.C.  1103(a)(5). 

St!C.  300.603  also  i.ssued  under  5  I'  SC. 
1104. 

5.  In  §300.104,  paragraph  (b)  is 
revised  to  read  as  follows; 

§  300.104    Appeals,  grievances  and 
complaints. 

(b)  Examination  ratings.  A  candidate 
may  file  an  appeal  with  the  Office  from 
his  or  her  examination  rating  or  the 
rejection  of  his  or  her  application, 
except  that,  where  the  Office  has 
delegated  examining  authority  to  an 
agency,  the  candidate  should  appeal 
directly  to  that  agency.  The  appeal  and 
supporting  documents  shall  be  filed 
with  the  agency  office  that  determined 
the  rating. 
***** 

6.  In  §  300.201,  paragraphs  (b)  through 
(e)  are  redesignated  as  paragraphs  (c) 
through  (f).  respectively  and  a  new 
paragraph  (b)  is  added  to  read  as 
follows: 

§  300. 20 1    E  xaminations. 

«  *  *  *  * 

(b)  The  Office  maintains  control  over 
the  security  and  release  of  testing  and 
examination  materials  which  it  has 
developed  and  made  available  to 
agencies  for  initial  competitive 
appointment  or  inser\'ice  use  unless  the 
materials  were  developed  specifically 
for  an  agency  through  a  reimbursable 
contractual  agreement.  These  testing 
and  examination  materials  include,  and 
are  subject  to  the  same  controls  as.  those 


described  in  paragraphs  (a)(1)  and  (a)(2) 
of  this  sedion. 

7  A  new  subpart  C.  consisting  of 
§  300.301,  is  added  to  read  as  follows: 

Subpart  C — Details  of  Employees 

Sw;. 

300.301     Authority 

§  300.301     Authority. 

(a)  In  accordance  with  5  U.S.C.  .3341. 
an  agency  may  detail  an  employee  in 
the  competitive  service  to  a  position  in 
either  the  competitive  or  excepted 
service. 

(b)  In  accordance  with  5  U.S.C.  3341. 
an  agency  may  detail  an  employee  in 
the  excepted  service  to  a  position  in  the 
excepted  service  and  may  also  detail  an 
excepted  service  employee  serving 
under  St:hedule  A,  Schedule  B,  or  the 
Veterans  Readjustment  Act,  to  a 
position  in  the  competitive  service. 

(c)  Any  other  detail  of  an  employee  in 
the  excepted  service  to  a  position  in  the 
competitive  service  may  be  made  only 
with  the  prior  approval  of  the  Office  of 
Personnel  Management  or  under  a 
delegated  agreement  between  the  agency 
and  OPM. 

8.  In  §  300.407.  paragraph  (h)  is 
revised  to  read  as  follows: 

§300.407    Documentation. 

*  *  *  *  • 

(b)  When  requested  by  OPM,  agencies 
will  provide  reports  on  the  use  of 
commercial  recruiting  firms,  based  on 
the  records  required  in  paragraph  (a)  of 
this  section. 

PART  301— OVERSEAS  EMPLOYMENT 

9.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority':  5  U.S.C.  3301.  3302;  E.O.  10577. 
3  CFR.  1954-1958  Comp..  p.  218.  as  amended 
by  E.G.  10641.  3  CFR.  1954-1958  Comp  .  p. 
274.  unless  otherwise  noted. 

10.  In  §  301.203.  paragraph  (c)  is 
revised  and  paragraph  (d)  is  added  to 
read  as  follows: 

§  301.203    Duration  of  appointment. 


(c)  An  agency  may  make  an  overseas 
limited  appointment  for  1  year  or  less  to 
meet  administrative  needs  for  temporarv 
employment,  .^n  agency  may  extend 
such  an  appointment  for  up  to  a 
maximum  of  1  additional  year. 

(d)  Upon  request  from  the 
headquarters  le\el  of  a  Department  or 
agency,  OPM  may  approve,  or  delegate 
to  agencies  the  authority  to  approve, 
exceptions  to  the  time  limits  set  out  in 
paragraph  (c)  of  this  section. 
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PART  30  —VETERANS 

READJUl  JTMENT  APPOINTMENTS 


11.  The 
tuntinues 

Authoril  y\ 
:i  (TR, 


197  3 


§307.102 

12.  Intj 
rtiinoved. 

13.  Sec 
ns  follow! 


I2i 


§307.103 

(a)  An 
veteran  v*\o 
August  4, 
veterans 
provided 

(b)  Appbintment 
invKStigat  on 
order,  or 
person  foi 
coinpeti 
person  foi 
nppoi 

14.  Sect 
as  followf: 


Appointing  authority, 
^gency  may  appoint  any 

served  on  active  duty  after 
1964,  who  meets  the  basic 
adjustment  eligibility 
jy  law 

s  are  subject  to 
by  OPM.  A  law.  Executive 
gulation  which  disqualifies  a 
appointment  in  the 

service  also  disqualifies  a 
a  veterans  readjustment 


live 


intm  ;nt 


in 


§307.104 

A  veterans 
(VR.M  is 
position 
.service, 
nppointeefe 
as  except(  d 
parts  432 
the  appointees 
limited  a 
1st  vear  o 
§315.806 
that  a  VRA 
year  of  cuKent 
is  also  a 
an  adversi  ( 
Protectior 
eligibles 
appoi 
until  they 
competiti 


prefe 


sjrvi 


intm  tnts 


15.  The 
continues 


Authorit  r: 

3CFR.  1951 
nCFR  196'! -1 


16.  Secti 
as  foI!ovv,s: 


§310.202 

When 
resulting 
mimediat 
a  national 
§  230.402|a)(l) 
official 


miiy 


JMI 


authority  ( itatioii  for  part  307 
to  read  as  follows: 

:  5  U.S.C.  3301.  3.102;  E.O.  11521. 
Comp.,  p.  912:  38  I'.S.C.  4214. 


[Amended] 

307.102,  paragraj)li  (c)  is 

ion  307.103  is  revised  to  read 


ion  307.104  is  added  to  read 


Appeal  rights. 

rea'djustment  appointment 
excepted  appointment  to  a 
c  therwise  in  the  competitive 
V  jterans  readju.stment 

have  the  same  appeal  rights 
service  employees  under 
md  752  of  this  chapter,  except 

are  also  entitled  to 
I^peal  protection  during  their 
service  as  set  forth  in 
of  this  chapter.  This  means 
appointee  with  more  than  1 
continuous  service,  who 
"erence  eligible,  can  appeal 
action  to  the  Merit  Systems 
Board.  Nonpreference 
ing  under  VRA 
do  not  get  such  protection 
are  converted  to  the 


re  service. 

PART  31(1— EMPLOYMENT  OF 
RELATIVI  :S 


authority  citation  for  part  310 
to  read  as  follows: 


5  U.S.C.  3302,  7301.  E.O.  10577. 
1958  Comp..  p.  218:  E.O.  11222. 
965  Comp.,  p.  306. 

on  310.202  is  revised  to  read 


Exceptions. 

r  scessary  to  me#  urgent  needs 

rom  an  emergency  posing  an 

threat  to  life  or  property,  or 

emergency  as  defined  in 

of  this  title,  a  public 

employ  relatives  to  meet 


those  needs  without  regard  to  the 
restrictions  in  section  3110  of  title  5, 
United  States  Code,  and  this  part. 
Appointments  under  these  conditions 
are  temporary  not  to  exceed  1  month, 
but  may  be  extended  for  a  2nd  monfti 
if  the  emergency  need  still  exists. 

PART  31&— TEMPORARY  AND  TERM 
EMPLOYMENT 

17.  The  authority  citation  for  part  318 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  3301.  3302  and  E.O. 
10577  (3  CFR  1954-19.58  Comp.  p.  218); 
§316..302  also  issuo<l  under  5  U.S.C.  3304(c), 
22  U.S.C.  2506  (94  Stat.  2158):  38  U.S.C. 
2014.  and  E.O.  12362.  as  revised  bv  E.O. 
12585;  §316.402  aLso  issued  under  5  U.S.C 
3304(c)  and  3312,  22  U..S.C.  2506  (93  Stat. 
371),  E.O.  12137,  38  U.S.C.  2014.  and  E.O. 
12362.  as  revised  by  E.O.  12585  and  E.O. 
12721 

18.  Section  316.201  is  revised  to  read 
as  follows: 

§  316.201    Purpose  and  duration. 

(a)  General.  OPM  may  authorize  an 
agency  to  fill  a  vacancy  by  temporary 
appointment  pending  establishment  of  a 
register  (TAPER  appointment)  when 
there  are  insufficient  eligibles  on  a 
register  appropriate  for  filling  the 
vacancy  in  a  position  that  will  last  for 

a  period  of  more  than  1  year  and  the 
public  interest  requires  that  the  vacancy 
be  filled  before  eligibles  can  be  certified. 
The  agency  must  follow  the  provisions 
of  part  333  of  this  chapter  when  making 
a  TAPER  appointment. 

(b)  Specific  authority  for  Worker- 
Trainee  positions.  Agencies  may  make 
TAPER  appointments  to  positions  at 
GS-1,  WG-l.  and  \VG-2  and  may 
reassign  or  promote  the  appointees  to 
other  positions  through  grade  GS-3. 
\VG— 4,  or  equivalent  grades  in  the 
Federal  Wage  System. 

19.  Section  316.301  is  revised  to  read 
as  follows: 

§316.301    Purpose  and  duration. 

An  agency  may  make  a  term 
appointment  for  a  period  of  more  than 
1  year  but  not  more  than  4  years  when 
the  need  for  an  employee's  services  is 
not  permanent.  Reasons  for  making  a 
term  appointment  include,  but  are  not 
.  limited  to:  project  work,  extraordinary 
workload,  scheduled  abolishment, 
reorganization,  or  contracting  out  of  the 
function,  uncertainty  of  future  funding, 
or  the  need  to  maintain  permanent 
positions  for  placement  of  employees 
who  would  otherwise  be  displaced  from 
other  parts  of  the  organization. 

20.  In  §316.302,  paragraph  (c)(3)  is 
revised  to  read  as  follows: 


§  31 6.302    Selection  of  term  employees. 

***** 

(c)  *  *  * 

(3)  A  person  eligible  for  career  or 
career-conditional  employment  under 
§§315.601,  315.605,  315.606,  315.607, 
316.608,  315.609,  or  315.703  of  this 
chapter. 


PART  330— RECRUITMENT, 
SELECTION,  AND  PLACEMENT 
(GENERAL) 

21.  The  authority  citation  for  part  330 
continues  to  read  as  follows: 

Authority:  5  U.S.  C.  1302,  3301,  3302:  E.O. 
10577;  3  CFR,  1954-58  Comp.,  p.  218; 
§330.102  also  issued  under  5  U.S.C.  3327; 
subpart  B  also  issued  under  5  U.S.C.  3315 
and  8151.  §330.401  also  issued  under  5 
U.S.C.  3310;  subpart  H  also  issued  under  5 
U.S.C.  8337(h)  and  8457(b);  subpart  I  al.so 
issued  under  sec.  4432  of  Pub.  Law  102-484. 

22.  Section  330.201  is  revised  to  read 
as  follows: 

§  330.201    Establishment  and  maintenance 
of  RPL. 

(a)  The  reemployment  priority  list 
(RPL)  is  the  mechanism  agencies  use  to 
give  reemployment  consideration  to 
their  former  competitive  service 
employees  separated  by  reduction  in 
force  (RIF)  or  fully  recovered  from  a 
compensable  injury  after  more  than  1 
year.  The  RPL  is  a  required  component 
of  agency  positive  placement  programs. 
In  filling  vacancies,  the  agency  must 
give  RPL  registrants  priority 
consideration  over  certain  outside  job 
applicants  and,  if  it  chooses,  also  may 
consider  RPL  registrants  before 
considering  internal  candidates. 

(b)  Each  agency  is  required  to 
establish  and  maintain  a  reemployment 
priority  list  for  each  commuting  area  in 
which  it  separates  eligible  competitive 
service  employess  by  RIF  or  when  a 
former  employee  recovers  from  a 
compensable  injury  after  more  than  1 
year,  except  as  provided  in  paragraph 
(c)  of  this  section.  For  purposes  of  this 
subpart,  agency  means  Executive  agencv 
as  defined  in  5  U.S.C.  105.  All 
components  of  an  agency  within  the 
commuting  area  utilize  a  single  RPL  and 
are  responsible  for  giving  priority 
consideration  to  the  RPL  registrants. 

(c)  An  agency  need  not  maintain  a 
distinct  RPL  for  employees  separated  by 
reduction  in  force  if  the  agency  operates 
a  placement  program  for  its  employees 
and  obtains  OPM  concurrence  that  the 
program  satisfies  the  basic  requirements 
of  this  subpart.  The  intent  of  this 
provision  is  to  allow  agencies  to  adopt 
different  placement  strategies  that  are 
effective  for  their  particular  programs 


yet  satisfy  legal  entitlements  to  priority 
consideration  in  reemployment. 

23.  In  §330.202,  paragraph  (a)(1)  is 
revised  and  paragraph  (c)  is  added  to 
read  as  follows: 

§330.202    Application. 

(a)(1)  To  be  entered  on  the  RPL.  an 
eligible  employee  under  §  330.203  must 
(.omplete  an  application  prescribed  by 
the  employing  agency  and  inform  the 
agency  of  any  significant  changes  in  the 
information  provided.  This  application 
must  provide  for  the  employee  to 
specify  the  conditions  under  which  he 
or  she  will  accept  employment, 
including  grade,  occupation,  and 
minimum  hours  or  work  per  week,  in 
addition  to  positions  at  the  same 
representative  rate  and  type  of  work 
schedule  (e.g.,  fidl-time,  part-time, 
seasonal,  intermittent,  on-call,  etc.)  as 
the  position  from  which  the  employee 
was  or  will  be  separated.  Registration 
may  take- place  as  soon  as  a  specific 
notice  of  separation  under  part  351  of 
this  chapter,  or  a  Certification  of 
Expected  Separation  as  provided  in 
§351.807  of  this  chapter,  has  been 
issued.  The  employee  must  submit  the 
application  within  30  calendar  days 
after  the  RIF  separation  date.  An 
employee  who  fails  to  submit  a  tunely 
application  is  not  entitled  to  be  placed 
on  the  RPL.  If  an  agency  has 
components  scattered  throughout  a  large 
commuting  area,  the  agency  may  allow 
eligibles  to  indicate  their  availability 
only  for  certain  sub-areas  within  the 
commuting  area.  However,  the  agency 
cannot  deny  consideration  throughout 
the  entire  i:omnuiting  area  if  the  eligible 

wants  it. 

***** 

(c)  Agencies  should  be  prepared  to 
assist  employees,  when  requested,  in 
identifying  and  listing  on  the 
reemployment  priority  list  (RPL) 
application  those  positions  within  the 
agency  for  which  the  employee  qualifies 
and  is  interested. 

24.  In  §  330.203.  paragraphs  (a)(4)  and 
(c)  are  revised  and  paragraph  (d),  (e),  (f), 
and  (g)  are  added  to  read  as  follows: 

§  330.203    Eligibility  due  to  reduction  in 

force. 

(a)   *   *   * 

(4)  Have  not  de<:lined  an  ofier  under 
subpart  G  of  part  351  of  this  chapter  of 
a  position  with  the  same  type  of  work 
schedule  and  a  repre.sentative  rate  at 
least  as  high  as  that  of  the  position  from 
which  the  employee  was  or  will  be 

separated. 

«         *        *        •        » 

(c)  A  tenure  group  I  employee  is 
eligible  for  the  RPL  for  2  years,  and  a 
tenure  group  II  employee  is  eligible  for 


1  year,  from  the  date  the  employee  is 
entered  on  the  RPL. 

(d)(1)  When  an  individual  declines  an 
offer  of  career,  career-conditional,  or 
excepted  appointment  without  time 
limit  or  fails  to  reply  to  an  inquiry, 
under  this  subpart,  and  the  position 
meets  the  acceptable  conditions  shown 
in  his  or  her  application,  he  or  she  loses 
RPL  consideration  for  all  positions  with 
a  representative  rate  at  or  below  that 
grade.  However,  subject  to  paragraph 
(d)(2)(iii)  of  this  section,  the  individual 
retains  eligibility  for  positions  with  a 
higher  representative  rate  up  to  the  last 
grade  held. 

(2)  Also,  an  individual  is  taken  off  the 
RPL  before  the  period  of  eligibility 
expires  when  the  individual: 

(i)  Requests  removal; 

(ii)  Receives  a  career,  career- 
conditional,  or  excepted  appointment 
without  time  limit  in  anyngency; 

(iii)  Declines  an  offer  of  career,  career- 
conditional,  or  exc-epted  appointment 
without  time  limit  or  fails  to  reply  to  an 
inquiry,  under  this  subpart,  by  the 
emplovee's  former  agency,  concerning  a 
specific  position  having  a  representative 
rate  at  least  as  high,  and  with  the  same 
type  of  work  schedule,  as  that  of  the 
position  from  which  the  person  was  or 
will  be  separated. 

(iv)  Separates  for  some  other  reason 
(such  as  retirement,  resignation,  etc.) 
before  the  date  the  RIF  separation  would 
take  effect.  An  employee  who  retires  on 
of  after  the  date  of  separation  by  RIF 
does  not  lose  RPL  eligibility. 

(v)  Declines  an  interview  or  fails  to 
appear  for  a  scheduled  interview  only  if 
notified  in  advance  of  this  requirement 
and  the  subsequent  consequences. 

(vi)  In  the  case  of  an  individual 
enrolled  on  an  RPL  for  Alaska  or 
overseas,  leaves  the  area  covered  by  that 
RPL  or  becomes  disqualified  for 
overseas  employment  bef:ause  of 
previous  .service  or  residence. 

(3)  When  an  agency  removes  an 
individual  from  the  RPL  because  of 
failure  to  reply  to  a  specific  permanent 
job  offer  or  an  inquiry  of  nvni lability  for 
a  specific  permanent  vaciiiu  > .  the 
agencv  must  have  evidence  to  show  that 
a  written  offer  or  inquiry  was  made  (e.g., 
a  Postal  Service  "return  receipt  signed 
by  addressee  only").  The  written  offer  or 
inquiry  to  the  individual  must  clearly 
state  that  failure  to  respond  will  result- 
in  loss  of  RPL  consideration  for  that 
grade  or  higher  grades,  if  eligible. 

(e)  Declination  of  nonpermanent 
employment  has  no  effect  on  RPL 
eligibility  or  continuation  of  RPL 
consideration. 

(f)  Consideration  for  all  jobs  (whether 
permanent  or  nonpermanent)  is 
suspended  for  any  individual  who 


cannot  be  reached  by  the  agency. 
Submission  of  an  updated  application 
can  reinstate  consideration,  but  the 
period  of  eligibility  is  not  extended 
beyond  the  original  time  set  in 
paragraph  (c)  of  this  section. 

(g)  Eligibles  who  had  agreed  to 
transfer  with  their  function  but  were 
separated  by  RIF  from  the  gaining 
competitive  area  are  registered  on  the 
RPL  of  the  gaining  competitive  area. 

25.  In  §  330.204.  paragraphs  (a)  and 
(b)(3)  are  revised  and  paragraph  (c)  is 
added  to  read  as  follows: 

§  330.204    Eligibility  due  to  compensable 
injury. 

(a)  A  competitive  service  employee  in 
tenure  group  I  or  II  who  is  separated  (or 
who  accepts  a  lower  graded  position  in 
lieu  of  separation)  because  of  a 
compensable  injury  of  disability  (ns 
defined  in  part  353  of  this  chapter)  who 
has  fully  recovered  more  than  1  year 
after  compensation  began  is  entitled  to 
be  ploied  on  the  RPL  provided  the 
individual  applies  within  the 
timeframes  addressed  in  §  330.202.  Part 
353  of  this  chapter  cont.iins  information 
on  eligibility. 
***** 

(h)'   *   * 

(3)  Declines  an  offer  or  fails  to 
respond  to  an  inquiry  of  availability 
about  a  specific  position  that  is  the  same 
as  or  equivalent  to  the  position  from 
which  separated. 

(c)  A  former  employee  must  r»*<^uest 
reemployment  consideration  with  the 
time  limits  set  in  §  330.202. 

26.  Section  330  205  is  revised  to  n-ad 
as  follows: 

§  330.205     Employment  restrictions. 

(a)  The  restrictions  in  paragrapt)  (b)  (jI 
this  sec  tion  apply  to  the  tilling  ot  all 
competitive  service  vacancies, 
regardless  of  whether  an  agenc\  plans  to 
make  n  temporary,  term,  or  permanent 
appointment.  This  means  an  agem  y 
must  consider  RPL  registrants  for 
nonpermanent  as  well  as  permanent 
positions  when  they  have  indicated 
such  interest  on  their  RI'Lapplii  atioii 

(b)  When  a  qualified  individual  is 
available  on  an  agency's  RPL,  the 
agency  may  not  make  a  final 
commitment  to  an  individual  not  on  tin- 
RPL  to  fill  a  permanent  or  tenii)omry 
competitive  service  positicm  by 

(1)  .\  new  appointment,  unless  the 
individu.Tl  appointed  is  a  qualified  1  It- 
point  preftTenci-  eligible;  or 

(2)  Transfer  or  reemplovment.  unless 
the  individual  appointed  is  a  pn-ferenc  »• 
eligible,  is  exerc  ising  restoration  ri^;hTs 
under  part  353  of  this  chapter  based  on 
return  from  military  ser\  ice  or  rt»(  overv 
from  a  compensable  injun,  or  dis.ibi!ily 
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within  1  year,  or  is  exercising  other 
statutor  ■  or  regulatory  reemployment 
rights. 

(c)  Paiagraph  (b)  of  this  section  does 
not  appK  to  actions  involving 
employe  as  on  an  agency's  rolls,  as 
authorized  in  paragraphs  (c)  (1),  (2),  and 
(3)  of  thi  s  section,  or  in  filling  a  specific 
position 

(1)  Wlen  all  qualified  individuals  on 
the  RPL  decline  an  offer  of  a  specific 
position  or  fail  to  respond  to  an  official 
agency  i  iquiry  about  their  availability 
for  it;  or 

(2)  By  a  current,  qualified  employee  of 
theagen:y  through: 

(i)  Det  lil  or  position  change 
(promot  on,  demotion,  reassignment);  or 

(ii)  Coiversion  to  competitive 
appointnent  of  employees  currently 
serving  i  inder  appointments  that  carry  a 
noncom  )etitive  conversion  eligibility 
(e.g.,  Ve  erans  Readjustment  Appointee. 
30  perceit  disabled  veterans,  disabled 
employe  es  under  Schedule  A 
appointnent.  Presidential  Management 
Interns,  cooperative  education  students 
under  S<  hedule  B  appointment,  and 
TAPERS  I;  or 

(iii)  R<  appointment  without  a  break  in 
service  t )  the  same  position  currently 
held  by  i  in  employee  serving  under  a 
tempora  y  appointment  of  1  year  or  less 
(only  to  mother  temporary  appointment 
not  to  ex  ceed  1  year  or  less  and  not  to 
a  permai  lent  appointment):  or 

(iv)  Extension  of  an  employee's 
tempora:  y  appointment  up  to  the 
maximum  permitted  by  the 
appoint!  lent  authority  or  as  authorized 
by  OPM. 

(3)  By  I  30-day  special  needs 
appointr  lent  or  700  hour  temporary 
appointr  lent  of  a  severely  disabled  or 
mentally  restored  individual,  when  the 
agency's  staffing  policies  provide  for 
these  ex(  eptions. 

(d)  An  agency  must  clear  the  RPL  at 
the  gradi  level  at  which  it  fills  a 
position  regardless  of  the  full 
perform!  nee  level).  Similarly,  if  an 
agency  a  ivertises  a  position  at  multiple 
grade  le\  els,  it  must  clear  the  RPL  only 
at  the  gn  de  level  at  which  the  position 
is  ultimately  filled. 

(e)  Oni  :e  an  agency  has  cleared  its  RPL 
and  mad  3  a  final  employment 
commitn  lent  to  an  individual,  the  later 
registration  of  another  employee  on  the 
RPL  doo:  not  prevent  the  fulfillment  of 
the  origii  lal  commitment,  regardless  of 
when  th(  individual  actually  enters  on 
duty. 

(f)  An  igency  may  make  an  exception 
to  this  S€  ction  and  appoint  an 
individu  d  not  on  the  RPL  as  authorized 
by  §330. 207(d). 

(g)  VVhjn  submitting  a  request  for 
referral  c  f  eligibles.  an  agency  is 
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required  to  indicate  that  no  qualified 
RPL  registrant  is  available  for  the 
vacancy  and  therefore  the  agency  may 
make  a  new  appointment.  Similarly,  an 
agency  must  clear  its  RPL  before  making 
appointments  under  a  direct-hire 
authority,  which  includes  the 
Outstanding  Scholar  provision,  or 
delegated  examining  authority. 

27.  In  §330.206,  paragraphs  (a)(1), 
(a)(2),  and  (b)  are  revised  to  read  as 
follows: 

§  330.206    Job  consideration. 

(a)(1)  An  eligible  employee  under 
§  330.203  is  entitled  to  consideration  for 
positions  in  the  commuting  area  for 
which  qualified  and  available  that  are  at 
no  higher  grade  (or  equivalent),  have  no 
greater  promotion  potential  than  the 
position  from  which  the  employee  was 
or  will  be  separated,  and  have  the  same 
type  of  work  schedule.  In  addition,  an 
employee  is  entitled  to  consideration  for 
any  higher  grade  previously  held  on  a 
nontemporary  basis  in  the  competitive 
service  from  which  the  employee  was 
demoted  under  part  351  of  this  chapter. 

(2)  An  employee  is  considered  for 
positions  having  the  same  type  of  work 
schedule  as  the  position  from  which 
separated  except  that  the  agency,  at  its 
discretion,  may  adopt  provisions 
permitting  employees  to  request 
consideration  for  other  work  schedules 
in  addition  to  that  formerly  held. 
***** 

(b)(1)  An  eligible  employee  under 
§  330.205  is  placed  on  the  RPL  for 
reemployment  consideration  for  his  or 
her  former  position  or  an  equivalent 
one.  If  the  individual  cannot  be  placed 
in^uch  a  position  in  the  former 
commuting  area,  he  or  she  is  entitled  to 
priority  consideration  for  an  equivalent 
position  elsewhere  in  the  agency  at  the 
time  and  in  a  manner  as  the  agency 
determines  will  provide  the  individual 
with  maximum  opportunities  for 
consideration. 

(2)  In  lieu  of  expanded  consideration 
in  other  locations,  an  individual  who 
cannot  be  p!a(,ed  in  his  or  her  former  or 
equivalent  position  in  the  former 
commuting  area  may  elect  to  be 
considered  for  the  next  best  available 
position  in  the  former  commuting  area. 

28.  In  §  330.207,  paragraphs  (a),  (b). 
(c)(1),  and  (d)  are  revised  to  read  as 
follows: 

§  330.207    Selection  from  RPL. 

(a)  Options.  An  agency  must  adopt 
one  of  the  selection  methods  in 
paragraphs  (b)  and  (c)  of  this  section  for 
use  in  operating  a  single  RPL.  The 
agency  may  adopt  the  same  method  for 
each  RPL  it  establishes  or  may  vary  the 
method  by  .location,  hut  it  must  adopt  a 


written  policy  for  each  RPL  it 
establishes  and  maintains.  After  a 
method  is  adopted,  the  agency  uses  that 
method  in  filling  all  positions.  While  an 
agency  may  not  vary  the  method  u.sed 
by  individual  vacancy,  it  may  at  any 
time  switch  selection  methods  for 
employees  enrolled  on  the  RPL. 

(b)  Retention  standing  order.  For  each 
vacancy  to  be  filled,  the  agency  shall 
place  qualified  individuals  in  group  and 
subgroup  order  in  accordance  with  part 
351  of  this  chapter.  In  making  a 
selection,  an  agency  may  not  pass  over 
an  individual  in  group  I  to  select  from 
group  II  and,  within  a  group,  may  not 
pass  over  an  individual  in  a  higher 
subgroup  to  select  from  a  lower 
subgroup.  Within  a  subgroup,  an  agency 
may  select  an  individual  without  regard 
to  order  of  retention  standing.  A  person 
has  no  greater  priority  for  the  grade  or 
position  from  which  separated  than  any 
other  person  on  the  list  who  is  qualified 
for  the  vacancy.  An  agency  may  make 
an  exception  to  this  selection  order  only 
in  accordance  with  paragraph  (d)  of  this 
section. 

(c)(1)  Hating  and  ranking.  For  each 
vacancy  to  be  filled,  the  agency  rates 
qualified  individuals  according  to  their 
job  experience  and  education.  To  do 
this,  an  agency  shall  develop  job-related 
evaluation  procedures  capable  of 
distinguishing  differences  in 
qualifications  measured,  which  shall  be 
applied  in  a  fair  and  consistent  manner. 
Based  on  these  procedures,  the  agency 
shall  assign  qualified  individuals  a 
numerical  score  of  at  least  70  on  a  scale 
of  100.  The  agency  shall  grant  5 
additional  points  to  preference  eligibles 
under  section  2108(3)(A)  and  (B)  of  title 
5,  United  States  Code,  and  10  additional 
points  to  preference  eligibles  under 
section  2100(3)  (C)  through  (G)  of  that 
title. 
*****  ^ 

(d)  Exceptions.  An  agency  may  make 
an  exception  to  this  subpart  and  appoint 
an  individual  who  is  not  on  the  Rl^L  or 
has  lower  standing  than  others  on  the 
RPL.  The  exception  may  be  granted  only 
when  necessary  to  obtain  an  employne 
for  duties  that  cannot  be  taken  over 
without  undue  interruption  (as  defined 
in  §  351.203  of  this  chapter)  to  the 
agency  by  an  individual  who  is  on  the 
RPL  or  has  higher  standing  tlron  the  one 
appointed.  The  agency  .shall  notify,  in 
writing,  each  individual  on  the  RPL 
who  is  adversely  affected  by  an 
appointment  under  this  paragraph  of  the 
reasons  for  the  exception  and  of  the 
right  of  appeal  to  the  Merit  System,-, 
Protection  Board. 

29.  In  §  330.208,  paragraphs  (a)(1)  and 
(b)  introducturv  text  are  revised  and 


paragraph  (a)(4)  is  added  to  read  as 
follows; 

§  330.208    Qualification  requirements. 

(a)  •   •   * 

(1)  Meets  OPM-eslablished  or 
approved  qualification  standards  and 
requirements  for  the  position,  including 
any  minimum  educational 
requirements,  and  any  selection 
placement  factors  established  by  the 
agency; 
***** 

(4)  Meets  any  other  applicable 
requirement  for  appointment  to  the 
competitive  service. 

(b)  An  agency  may  make  an  exception 
to  the  qualification  standard  and  adopt 
an  alternative  standard  under  the 
following  conditions  (this  provision 
floes  not  authorize  waiver  of  the 
selection  order  required  by  §  330.207): 


PART  333— RECRUITMENT  AND 
SELECTION  FOR  TEMPORARY  AND 
TERM  APPOINTMENTS  OUTSIDE  THE 
REGISTER  ' 

30.  The  authority  citation  for  part  333 
continues  to  read  as  follows; 

Autho^i^■:  5  i:.S.C.  1302.  3301.  3302,  E.O. 
10577.  3  CFK  1954-19,58  Vx)m\)..  p.  218; 
s(>r.ti()ii  333.203  also  iissuci!  under  5  I'.S.C. 
1104,  I'lib.  L.  95-*54.  s»h;.  3(5). 

31.  Section  333.101  is  revised  to  read 
as  follows: 

§333.101    Standards  for  temporary  and 
term  appointments  outside  ttie  register. 

Except  as  OPM  may  otherwise 
specify,  an  agency,  in  making  a 
temporary  or  term  appointment  outside 
the  register,  shall  determine  that  the 
applicant  meets  the  qualification 
standards  issued  by  OPM  and  that  he  or 
she  is  nnt  disqualified  for  any  of  the 
rea.son<  ii.sted  in  §339.101  and 
§731.2iJl  of  this  chapter.  Candidates 
found  to  be  qualified  shall  be  assigned 
either  an  eligible  rating  or  a  numerical 
score  of  at  least  70  on  a  scale  of  100. 

32.  Section  333.102  is  revised  to  read 
ns  follows: 

§  333.1 02    Public  notice  for  temporary  and 
term  appointments  outside  the  register. 

An  agency  recruiting  outside  the 
register  must  send  a  vatiancy 
announcement  to  the  OPM  job 
information  center(s)  and  place  an  order 
with  the  State  Employment  Service 
office(s)  that  have  geographic 
jurisdiction  over  the  position(s).  The 
notices  must  describe  the  qualifications 
required  and  application  deadline;  must 
include  equal  opportunity  and  veterans 
preference  provisions;  and  must  follow 
other  OPM  instructions  for  preparing 
vacancy  announcements. 


PART  339-MEDICAL  QUALIFICATION 
DETERMINATIONS 

33.  The  authority  citation  for  part  339 
continues  to  read  as  follows: 

Authority:  5  li.S.C.  3301,  3.302,  .5112;  E.O. 
98.30.  February'  24.  1947 

34.  In  §  339.102,  paragraph  (b)  is 
revised  to  read  as  follows; 

§  339.102    Purpose  and  effect 

***** 

(b)  Personnel  decisions  based  wholly 
or  in  part  on  the  review  of  niedi(  al 
documentation  and  the  results  of 
medical  examinations  and  evaluations 
shall  be  made  in  accordance  w  ith 
appropriate  parts  of  this  title. 


PART  340— OTHER  THAN  FULL-TIME 
CAREER  EMPLOYMENT  (PART-TIME, 
SEASONAL,  AND  INTERMITTENT) 

35.  The  authority  citation  for  part  340 
continues  to  read  as  follows; 

Authority:  5  IJ..S.C.  3401  et  scq.,  unless 
othrrwisn  nott'd. 

36.  In  §  340.202,  paragraph  (<:)  is 
nn'ised  to  read  as  follows: 

§  340.202    General. 

***** 

(c)  Mixed  Tours  of  Duty.  The 
provisions  of  this  subpart  and  the  term 
"part-time  career  employment"  do  not 
apply  to  employees  with  appointments 
in  tenure  groups  I  or  11  who  work  under 
mixed  tours  of  duty.  For  this  purpose, 
a  mixed  tour  of  duty  consists  of 
annually  recurring  periods  of  full-time, 
part-time,  or  intermittent  service  as  long 
as  the  employee  does  not  work  part-time 
more  than  6  pay  periods  per  calendar 
year. 

37.  Si:l)part  I")  of  pari  341 1  i^  revised  to 
read  as  follov. s: 

Subpart  D — Seasonal  and  Intermittent 
Employment 

Se<. 

340.401     Definitions. 

340.4X12     Soasonnl  employmi-nt 

340.403    Intcmiittpnt  emp'i«ymi>nt. 

Authority:  5  L'.S.C.  3401  ef  swj.,  unless 
iithorwise  noted. 

Subpart  0 — Seasonal  and  intermittent 

Employment 

§  340.401     Definitions. 

(a)  Sensonnl  employment  me.ins 
annually  recurring  periods  of  work  of 
less  than  12  months  each  year.  Seasonal 
employees  are  permanent  employees 
who  are  placed  in  nonduty/nonpay 
status  and  recalled  to  duty  in 
accordance  with  preestablished 
conditions  of  employment. 


(b)  Intermittent  employment  means 
employment  without  a  regularly 
scheduled  tour  of  duty. 

§  340.402    Seasonal  employment 

(a)  Appropriate  use.  Seasonal 
employment  allows  an  agency  to 
develop  an  experienced  cadre  of 
employees  under  career  appointment  to 
peiiform  work  which  recurs  predidably 
year-to-year.  Consistent  with  the  canjer 
nature  of  the  appointments,  seasonal 
employees  receive  the  full  Iwnefits 
authorized  to  attract  and  retain  a  stable 
workfor(  e.  As  a  result,  seasonal 
employment  is  appropriate  when  the 
work  is  expected  to  last  at  least  6 
months  during  a  calendar  year 
Recurring  work  that  lasts  less  than  6 
montlis  each  year  is  normally  best 
performed  by  temporary  employees. 
Seasonal  ernployment  may  not  be  used 
as  a  substitute  for  full-time  employment 
or  as  a  buffer  for  the  full-time  workforce. 

(b)  U^ngth  of  the  season.  Agencies 
determine  the  length  of  the  season, 
subject  to  the  condition  that  it  be  clearly 
tied  to  nature  of  the  work.  The  season 
must  be  defined  as  closely  as  pra(  ticable 
so  that  an  employee  will  have  a 
reasonably  clear  idea  of  how  much  vyork 
he  or  she  can  e\pef:t  during  the  year  To 
minimize  the  adverse  impact  of  seasonal 
layoffs,  an  agency  may  assign  seasonal 
employees  to  other  work  during  the 
proje«:ted  layoff  period.  While  in 
nonpav  status,  a  seasonal  employee  may 
accept  other  employment.  Federal  or 
non-Federal,  subject  to  the  regulations 
on  political  activity  (part  733  of  this 
title)  and  on  employee  responsibilities 
and  conduct  (part  735).  as  well  as  - 
applicable  agen(.y  policies.  Subject  to 
the  limitation  on  pay  from  more  than 
one  position  (5  t'.S.C.  5533).  a  seasonal 
employee  may  hold  more  than  one 
appointment. 

(«.)  Employment  agreement.  An 
employment  agreement  must  be 
executed  between  tlie  agency  and  the 
seasonal  employee  prior  to  the 
employee's  entering  on  duty.  At  a 
mininnim.  the  agreement  must  inform 
the  employee: 

(1)  Tnat  he  or  she  is  subject  tc 
periodic  release  and  re<:all  as  a 
condition  of  employment. 

(2)  The  minimum  and  maxiir.um 
period  the  employee  can  expect  to  work. 

(3)  The  basis  on  which  release  and 
re<:ail  pro<;edures  will  be  effetied,  and 

(4)  The  benefits  to  which  the 
employee  will  be  entitled  while  in  a 
nonp.iy  status. 

(d)  Release  and  rernll  prorednies.  A 
seasonal  eniplo\ee  is  released  to  ntnipay 
status  at  the  end  of  a  season  and 
recalled  to  duty  the  next  season.  Release 
and  recall  procedures  mirst  b<* 
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in  advance  and  uniformly 
They  may  be  based  on 
<  nee,  seniority,  veterans" 
feren  :e,  other  appropriate  indices,  or 
nation  of  factors.  A  seasonal 
not  subject  to  the  procedures 
furlo  igh  prescribed  in  parts  351  and 
is  title.  Reduction  in  force  or 
ction  procedures,  as 
e,  are  required  for  a  seasonal 

is  not  in  accordance  with  the 
ent  agreement,  for  example,  if 
intends  to  nave  an  employee 
than  the  minimum  amount  of 
ified  in  the  employment 
.  However,  an  agency  may 
new  employment  agreement 
changing  circumstances. 
Noticompetitive  movement. 
employees  serving  under 
f  pointment  may  move  to  other 

in  the  same  way  as  other 
(Weer  employees. 
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Intermittent  employment 

Appropriate  use.  An  intermittent 
sch  edule  is  appropriate  only  when 
I  e  of  the  work  is  sporadic  and 
( table  so  that  a  tour  of  duty 
regularly  scheduled  in 
When  an  agency  is  able  to 
work  in  advance  on  a  regular 
las  an  obligation  to  document 
in  work  schedule  from 
tient  to  part-time  or  full-time  to 
ensure  proper  service  credit. 

(b)  No  icompetitive  movement. 
Intermitl  ent  employees  serving  under 
career  a[  pointment  may  move  to  other 
position  ;  in  the  same  way  as  other 
regular  c  areer  employees. 

PART  31 1— REDUCTION  IN  FORCE 

38.  Th  B  authority  citation  for  part  351 
continue  s  to  read  as  follows: 

Author  ty:  5  U.S.C.  1302.  3502.  3503: 

also  issupd  under  E.O.  12828.  58 


(351.202.  paragraph  (r.)[7)  is 
read  as  follows: 


Coverage. 


c  hange  in  an  employee's  work 
from  other-than-full-time  to 
(A  change  from  full-time  to 
full-time  for  a  reason  covered 
201(A)(2)  is  covered  by  this 


ion  351.203  is  amended  by 
phabetically  the  defmitions  of 
and  "Undue  Intemiption" 
follows: 

Definitions. 


Furloi  gh  under  tJiis  part  means  the 
placemeit  of  an  employee  in  a 


temporary  nonduty  and  nonpay  status 
for  more  than  30  consecutive  calendar 
days,  or  more  than  22  workdays  if  done 
on  a  discontinuous  basis,  but  not  more 
than  1  year. 
*        *        •        •        * 

Undue  interruption  means  a  degree  of 
interruption  that  would  prevent  the 
completion  of  required  work  by  the 
employee  90  days  after  the  employee 
has  been  placed  in  a  different  position 
under  this  part.  The  90-day  standard 
should  be  considered  within  the 
allowable  limits  of  time  and  quality, 
taking  into  account  the  pressures  of 
priorities,  deadlines,  and  other 
demands.  However,  a  work  program 
would  generally  not  be  unduly 
interrupted  even  if  an  employee  needed 
more  than  90  days  after  the  reduction  in 
force  to  perform  the  optimum  quality  or 
quantity  of  work.  The  90-day  standard 
may  be  extended  if  placement  is  made 
under  this  part  to  a  low  priority  program 
or  to  a  vacant  position. 

41.  In  §  351.301,  the  current 
paragraph  is  redesignated  as  paragraph 
(a)  and  paragraph  (b)  is  added  to  read  as 
follows: 

§351.301     Applicability. 

***** 

(b)  In  a  transfer  of  function,  the 
function  must  cease  in  the  losing 
competitive  area  and  continue  in  an 
identical  form  in  the  gaining 
competitive  area  (i.e..  in  the  gaining 
competitive  area,  the  function  continues 
to  be  carried  out  by  competing 
employees  rather  than  by  noncompeting 
employees). 

42.  In  §351.302,  paragraphs  (f)  and  (g) 
are  added  to  read  as  follows: 

§  351 .302    Transfer  of  employees. 

***** 

(f)  An  agency  may  not  separate  an 
employee  who  declines  to  transfer  with 
the  function  any  sooner  than  it  transfers 
employees  who  chose  to  transfer  vvith 
the  function  to  the  gaining  competitive 
area. 

(g)  Agencies  may  ask  employees  in  a 
canvass  letter  whether  the  employee 
wishes  to  transfer  with  the  function 
when  the  function  transfers  to  a 
different  local  commuting  area.  The 
canvass  letter  must  give  the  employee 
information  concerning  entitlements 
available  to  the  employee  if  the 
employee  accepts  the  offer  to  transfer, 
and  if  the  employee  declines  the  offer  to 
transfer.  An  employee  may  later  change 
and  initial  acceptance  offer  without 
penalty.  However,  an  employee  may  not 
later  change  an  initial  declination  of  the 
offer  to  transfer. 


43.  In  §351.303,  paragraph  (a)  is 
revised  and  paragraph  (c)(3)  is  added  to 
read  as  follows: 

§  351 .303    Identification  of  positions  with  a 
transferring  function. 

(a)  The  competitive  area  losing  the 
function  is  responsible  for  identifying 
the  positions  of  competing  employees 
with  the  transferring  function.  A 
competing  employee  is  identified  with 
the  transferring  function  on  the  basis  of 
the  employee's  official  position.  Two 
methods  are  provided  to  identify 
employees  with  the  transferring 
function: 

(1)  Identification  Method  One;  and 

(2)  Identification  Method  Two. 
*        •        •        •        • 

(c)*   *   • 

(3)  In  determining  what  percentage  of 
time  an  employee  performs  a  function 
in  the  employee's  official  position,  the 
agency  may  supplement  the  emplo>ee's 
official  position  description  by  the  use 
of  appropriate  records  (e.g.,  work 
reports,  organizational  time  logs,  work 
schedules,  etc.). 
***** 

44.  In  §351.403,  paragraph  (a)  is 
revised,  paragraph  (b)(5)  is  removed, 
and  paragraph  (b)(6)  is  redesignated  as 
(b)(5)  to  read  as  follows: 

§  351 .403    Competitive  level. 

(a)(1)  Each  agency  shall  establish 
competitive  levels  consisting  of  all 
positions  in  a  competitive  area  which 
are  in  the  same  grade  (or  occupational 
level]  and  classification  series,  and 
which  are  similar  enough  in  duties, 
qualification  requirements,  pay 
schedules,  and  working  conditions  so 
that  an  agency  may  reassign  the 
incumbent  of  one  position  to  any  of  the 
other  positions  in  the  level  without 
undue  interruption. 

(2)  Competitive  level  determinations 
are  based  on  each  employee's  official 
position,  not  the  employee's  personal 
qualifications. 

(3)  Sex  may  not  be  the  basis  for  a 
competitive  level  determination,  except 
for  a  position  0PM  designates  that 
certification  of  eligibles  by  sex  is 
justified. 

(4)  A  probationary  period  required  by 
subpart  I  of  part  315  of  this  chapter  for 
initial  appointment  to  a  supervisory  or 
managerial  position  is  not  a  basis  for 
establishing  a  separate  competitive 
level. 
***** 

45.  In  §351.501,  paragraphs  (b)(1)  and 
(b)(2)  are  revised  to  read  as  follows: 

§  351.501    Order  of  retention — competitive 
service. 


(b)*  *  • 

(1)  Group  I  includes  each  career 
employee  who  is  not  serving  a 
probationary  period.  (A  supervisory  or 
managerial  employee  serving  a 
probationary  period  required  by  subpart 
I  of  part  31 5  of  this  title  is  in  group  I 

if  the  employee  is  otherwise  eligible  to 
be  included  in  this  group.)  The 
following  employees  are  in  group  I  as 
soon  as  the  employee  completes  any 
required  probationary  period  for  initial 
appointment: 

li)  An  employee  for  whom  substantial 
evidence  exists  of  eligibility  to 
immediately  acquire  status  and  career 
tenure,  and  whose  case  is  pending  final 
resolution  by  OPM  (including  cases 
under  Executive  Order  10826  to  correct 
certain  administrative  errors); 

(ii)  An  employee  who  acquires 
competitive  status  and  satisfies  the 
service  requirement  for  career  tenure 
when  the  employee's  position  is  brought 
into  the  competitive  service: 

(iii)  An  administrative  law  judge; 

(iv)  An  employee  appointed  under  5 
U.S.C.  3104,  which  provides  for  the 
employment  of  specially  qualified 
scientific  or  professional  personnel,  or  a 
similar  authority;  and 

(v)  An  employee  who  acquires  status 
under  5  U.S.C.  3304(c)  on  transfer  to  the 
competitive  service  from  the  legislative 
or  judicial  branches  of  the  Federal 
Government. 

(2)  Group  II  includes  each  career- 
conditional  employee,  and  each 
employee  serving  a  probationary  period 
under  subpart  H  of  part  315  of  this 
chapter.  (A  super\isory  or  managerial 
employee  serving  a  probationary  period 
required  by  subpart  I  of  part  315  of  this 
title  is  in  group  II  if  the  employee  has 
not  completed  a  probationary  period 
under  subpart  H  of  part  315  of  this  title.) 
Group  II  also  includes  an  employee 
when  substantial  evidence  exists  of  the 
employee's  eligibility  to  immediately 
acquire  status  and  career-conditional 
tenure,  and  the  employee's  case  is 
pending  final  resolution  by  OPM 
(including  cases  under  Executive  Order 
10826  to  correct  certain  administrative 

errors). 

***** 

46.  Section  351.502  is  revised  to  read 
as  follows: 

§  351 .502    Order  of  retention— excepted 

service. 

(a)  Competing  employees  shall  be 
classified  on  a  retention  register  in 
tenure  groups  on  the  basis  of  their 
tenure  of  employment,  veteran 
oreference.  length  of  service,  and 
performance  in  descending  order  as  set 
forth  under  §  351.501(a)  for  competing 
employees  in  the  competitive  service. 


(b)  Groups  are  defined  as  follows: 

(1)  Group  I  includes  each  permanent 
employee  whose  appointment  carries  no 
restriction  or  condition  such  as 
conditional,  indefinite,  specific  time 
limit,  or  trial  period. 

(2)  Group  II  includes  each  employee: 
(i)  Serving  a  trial  period;  or 

(ii)  Whose  tenure  is  equivalent  to  a 
career-conditional  appointment  in  the 
competitive  service  in  agencies  having 
such  excepted  appointments. 

(3)  Group  III  includes  each  employee: 
(i)  Whose  tenure  is  indefinite  (i.e., 

without  specific  time  limit),  but  not 
actually  or  potentially  permanent; 

(ii)  Whose  appointment  has  a  specific 
time  limitation  of  more  than  1  year;  or 

(iii)  Who  is  currently  employed  under 
a  temporary  appointment  limited  to  1 
year  or  less,  but  who  has  completed  1 
year  of  current  continuous  ser\ice  under 
a  temporary  appointment  with  no  break 
in  service  of  1  workday  or  more. 

47.  In  §  351.506,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  351 .506    Effective  date  of  retention 
standing. 

***** 

(b)  The  retention  standing  of  each 
employee  retained  in  a  competitive 
level  as  an  exception  under  §  351.607  or 
§  351.608  is  determined  as  of  the  date 
the  employee  would  have  been  released 
from  the  competitive  level  had  the 
exception  not  been  used.  The  retention 
standing  of  each  employee  retained 
under  either  exception  remains  fixed 
until  completion  of  the  reduction  in 
force  action  which  resulted  in  the 
temporary  retention. 
***** 

48.  In  §351.701.  paragraph  (a)  is 
revised  to  read  as  follows: 

§351.701    Assignment  involving 
displacement. 

(a)  General.  When  a  group  I  or  II 
competitive  ser\'ice  employee  with  a 
current  annual  performance  rating  of 
record  of  minimally  successful  (Level  2) 
or  equivalent,  or  higher,  is  released  from 
a  competitive  level,  an  agency  shall 
offer  assignment,  rather  than  furlough  or 
separate,  in  accordance  with  paragraphs 
(b).  (c).  and  (d)  of  this  section  to  another 
competitive  position  which  requires  no 
reduction,  or  the  lease  possible 
reduction,  in  representative  rate.  The 
employee  must  be  qualified  for  the 
offered  position.  The  offered  position 
shall  be  in  the  same  competitive  area, 
last  at  least  3  months,  and  have  the 
same  type  of  work  schedule  (e.g..  full- 
time,  part-time,  intermittent,  or 
seasonal)  as  the  position  from  which  the 
employee  is  released.  Upon  accepting 
an  offer  of  assignment,  or  displacing 


another  employee  under  this  part,  an 
employee  retains  the  same  status  and 
tenure  in  the  new  position.  The 
promotion  potential  of  the  offered 
position  is  not  a  consideration  in 
determining  an  employee's  right  of 
assignment. 
***** 

49.  In  §  351.702.  paragraph  (a)(4)  is 
revised  to  read  as  follows: 

§  351 .702    Qualifications  for  assignment 

(a)*  •   • 

(4)  Has  the  capacity,  adaptability,  and 
special  skills  needed  to  satisfactorily 
perform  the  duties  of  the  position 
without  undue  interruption.  This 
determination  includes  recency  of 
experience,  when  appropriate. 
***** 

50.  In  §351.704.  paragraph  M5)  is 
added  to  read  as  follows: 

§  351.704    Rights  and  prohibitions. 

*  *  •  »  • 

(b)*   •   * 

(5)  Authorize  or  permit  an  agency  to 
displace  an  employee  or  to  satisfv'  a 
competing  employee's  right  to 
T*.signment  by  assigning  the  employee 

o  a  position  with  a  different  type  of 
work  schedule  (e.g..  full-time,  part-time, 
intermittent,  or  seasonal)  than  the 
position  from  which  the  employee  is 
released. 

PART  353— RESTORATION  TO  DUTY 
FROM  MILITARY  SERVICE  OR 
COMPENSABLE  INJURY 

51.  Part  353  is  revised  to  read  as 
follows: 

PART  353— RESTORATION  TO  DUTY 
FROM  MILITARY  SERVICE  OR 
COMPENSABLE  INJURY 

Subpart  A — General  Provisions 

353  101     .Scope. 

353.102  Definitions. 

353.103  Persons  coverfd 

353  104     Notification  of  rights  and 
obligations. 

353.105  Maintenance  of  records. 

353.106  Personnel  actions  during 
employee's  absence. 

353.107  Status  upon  reemployment. 

353  108    Effect  of  performance  and  conduct 
on  restoration  rights. 

351.109  Transfer  of  function  to  another 
agency 

353.1 10  OPM  placement  assistance 

353.111  Restoration  rights  of  TAI'EK 
employees. 

Subpart  B — Military  Service 

353.201  L»!aves  of  absence. 

353.202  Mandatory  restoration 

353.203  Physical  disqualification. 
353  204  Retention  protection. 

353.205    Prohibition  against  discrimination 
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Subpart  C — Comj^ensable 

353.301 
353.302     Status 


Injury 

Restoration  rights. 

reemployment. 


it[X)n  1 


Subpart  D — Appe  >l 
353.401     Appeals 


Protection  Boi  ird. 

Authority:  38  U  S.C.  4301,  et  scq.,  and  5 
U.S.C.  8151. 

Subpart  A— Geijeral  Provisions 


§353.101    Scope 
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ni 
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§353.102    Definitions 

In  this  part: 

Agency  means 
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following  a  com 
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agency,  or  corpo^t 
branch,  includin 
Service  and  the 
Commission,  anc 
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of  the  foregoing 
in  the  legislative 
including  the  Go 
of  Columbia. 

Fully  rncoverec 
paymect.s  have 
basis  li',al  the  em 
perform  all  the  d 
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Injury  means  a 
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includes,  in  addi 
injury, a  disease 
the  employment. 

Leave  of  absent  e 
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..and  restoration 
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visions  of  this  part, 
those  provisions  that 
of  the  above  groups 
art  B  deals  with 
ply  just  to  military 
C  covers  provisions 
o  injured  employees, 
the  appeal  rights  of 


(LVVOP),  furlough 

or  any  combinati 

Military  duty 
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(3)  Active  duty 
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nde  pendent  establishment, 
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means  compensation 
terminated  on  the 
loyee  is  able  to 
ties  of  the  position  he 

ivalent  one. 
compensable  injury 
t  ie  provisions  of  5 
subchapter  I,  and 
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?  means  military 
leave,  annual  lea^e,  leave  without  pay 
,  continuation  of  pay, 
I  m  of  these, 
nieans  a  period  of: 
"or  training  or  for 
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It/ 


training  in  the 
he  United  States;  and 
in  the  Public  Health 

by  38  U.S.C. 
urpose  of  coverage 


under  38  U.S.C.  4304  (c)  and  (d),  full- 
time  training  or  other  full-time  duty 
performed  by  a  member  of  the  National 
Guard  under  32  U.S.C.  316,  502,  .503, 
504,  or  505  is  considered  active  duty  for 
training  in  the  Armed  Forces  of  the 
United  States.  For  the  purpose  of  38 
U.S.C.  4304  (d),  inactive  duty  training 
performed  by  that  member  under  32 
U.S.C.  502  or  37  U.S.C.  206,  301,  309. 
402,  or  1002  is  considered  inactive  duty 
training. 

Partially  recovered  means  an  injured 
employee,  though  not  yet  able  to  resume 
the  full  range  of  his  or  her  regular 
duties,  has  recovered  sufficiently  to 
return  to  part-time  or  light  duty  or  to 
another  position  with  less  demanding 
physical  requirements.  Ordinarily,  it  is 
expected  that  a  partially  recovered 
employee  will  fully  recover  eventually. 

Physically  disqualified  means  that: 

(1)  (i)  For  medical  reasons  the 
employee  is  unable  to  perform  the 
duties  of  the  position  formerly  held  or 
an  equivalent  one.  or 

(ii)  There  is  a  medical  reason  to 
restrict  the  individual  from  some  or  all 
essential  duties  because  of  possible 
incapacitation  (for  example,  a  seizure) 
or  because  of  risk  of  health  impairment 
(such  as  further  exposure  to  a  toxic 
substance  for  an  individual  who  has 
already  shown  the  effects  of  .such 
exposure). 

(2)  The  condition  is  considered 
permanent  without  little  likelihood  for 
improvement  or  recovery. 

§353.103    Persons  covered. 

(a)  The  provisions  of  this  part 
concerned  with  military  duty  cover  each 
employee  of  an  agency  who  enters  on 
military  duty  from: 

(1)  A  career  or  career-conditional 
appointment  in  the  conipntitixe  service; 
or 

(2)  An  appointment  with  time 
limitation  in  a  position  outside  the 
competitive  service. 

(b)  The  provisions  of  this  part 
concerning  employee  injury  cover  a 
civil  officer  or  employee  in  any  branch 
of  the  Government  of  the  United  States, 
including  an  officer  or  employee  of  on 
instrumentality  wholly  owned  bv  the 
United  States,  who  was  separated  or 
furloughed  from  an  appointment 
without  time  limitation  as  a  result  of  a 
compen.sable  injury;  but  do  not 
include — 

(1)  A  commissioned  officer  of  the 
Regular  Corps  of  the  Public  Health 
Service: 

(2)  A  commissioned  officer  of  the 
Reserve  Corps  of  the  Public  Health 
Ser\'ice  on  active  duty;  or 


(3)  A  commissioned  officer  of  the 
National  Oceanic  and  Atmospheric 
Administration. 

(c)  Section  353.111  covers  the 
restoration  rights  of  employees  serving 
under  temporary  appointments  pending 
establishment  of  a  register  (TAPER). 

§353.104    Notification  of  rights  and 
obligations. 

When  an  agency  separates,  places  on 
leave  of  absence,  restores  or  fails  to 
restore  an  employee  because  of  military 
duty  or  compensable  injury,  it  shall 
notify  the  employee  his  or  her  rights, 
obligations,  and  benefits  relating  to 
Government  employment,  including  any 
appeal  rights  to  the  Merit  Systems 
Protection  Board  (MSPB)  as  required  by 
§  1201.21  of  this  title,  or  where 
appropriate,  the  right  to  grieve  under  a 
negotiated  grievance  procedure. 
However,  regardless  of  notification,  an 
employee  is  still  obligated  to  exercise 
due  diligence  in  ascertaining  his  or  her 
rights,  and  to  seek  reemployment  within 
the  time  limits  provided  by  chapter  43 
of  title  38  of  the  U.S.  Code,  for 
reemployment  after  military  service  or 
as  soon  as  he  or  she  is  able  after  a 
compensable  injury. 

§  353.105    Maintenance  of  records. 

Each  agenc;y  shall  identify  the 
position  vacated  by  an  employee  who  is 
injured  or  leaves  to  enter  on  military 
duty.  It  shall  also  maintain  the 
necessary  records  to  assure  that  all  such 
employees  are  preserved  the  rights  and 
benefits  granted  by  this  law  and  this 
part. 

§  353.106    Personnel  actions  during 
employee's  absence. 

(a)  Agency  promotion  plans  mu.st 
provide  a  mechanism  by  which 
employees  who  are  absent  because  of 
military  duty  or  compensable  injury  i;an 
be  considered  for  promotion. 

(b)  An  employee  whose  position  is 
recla.ssified  while  he  or  she  is  absent 
because  of  military  duty  or  compensable 
injury  shall  be  considered  for  that 
position  in  accordance  with  the 
provisions  in  part  335  of  this  chapter. 

§353.107    Status  upon  reemployment 
Upon  reemployment,  an  employee 
who  was  absent  on  militarv  diitv  or 
because  of  compensable  injury  is 
generally  entitled  to  be  treated  as 
though  he  or  she  had  never  left.  This 
means  the  entire  period  from  the  time 
the  employee  entered  military  service  or 
was  injured  until  he  or  she  was 
reemployed  is  creditable  for  purposes  of 
rights  and  benefits  based  upon  seniority 
and  length  of  service,  including  within- 
grade  increases,  career  tenure. 


completion  of  probation,  and  leave  rate 
accrual. 

§353.108    Effect  of  performance  and 
conduct  on  restoration  rights. 

The  laws  covered  by  this  part  do  not 
permit  an  agency  to  circumvent  the 
protections  afforded  by  other  laws  to 
employees  who  face  the  involuntary 
loss  of  their  positions.  Thus,  an 
employee  may  not  be  denied  restoration 
rights  because  of  poor  performance  or 
conduct  that  occurred  prior  to  the 
employee's  departure  for  compensable 
injury  or  military  duty.  However, 
separation  for  cause  that  is  substantially 
unrelated  to  the  injury  or  to  the 
performance  of  military  duty  negates 
restoration  rights.  If  during  the  period  of 
injury  or  military  duty  the  employee's 
conduct  is  such  that  it  would  disqualify 
him  or  her  for  employment  under  0PM 
or  agency  regulations,  restoration  rights 
may  be  denied. 

§  353.1 09    Transfer  of  function  to  another 
agency. 

If  the  function  of  an  employee  absent 
on  military  duty  or  compensable  injury 
is  transferred  to  another  agency,  and  if 
the  employee  would  have  been 
transferred  with  the  function  under  part 
351  of  this  chapter  had  he  or  she  not 
been  absent,  the  employee  is  entitled  to 
be  reinstated  to  a  position  in  the  gaining 
agency  that  is  equivalent  to  the  one  he 
or  she  left.  It  shall  also  assume  the 
obligation  to  restore  the  employee  in 
accordance  with  law  and  this  part 

§  353.1 10    0PM  placement  assistance. 

(a)  Employee  reiurniiig  froni  military 
duty. 

(1)  OPM  will  provide  placement 
assi-stance  to  an  employee  with 
restoration  rights  in  the  executive  or 
legislative  branch,  who  either  has 
competitive  status,  or  if  in  the 
legislative  branch  is  able  to  acquire 
competitive  status  under  5  U.S.C. 
3304(c).  provided— 

(i)  The  employee's  executive  branch 
agency  is  abolished  and  its  functions  are 
not  transferred,  or  it  is  not  possible  for 
the  agency  to  restore  the  employee,  or 

(ii)  It  is  not  possible  for  a  legislative 
branch  employee  to  be  restored  in  the 
legislative  branch. 

(2)  If  OPM  determines  the  individual 
is  qualified  for  a  position  in  the 
executive  branch  which  is  either  vacant 
or  filled  under  temporary  appointment, 
the  returning  employee  will  be  offered 
the  position. 

(b)  Employee  returning  from 
compensable  injury  OPM  will  provide 
placement  assistance  to  an  employee 
with  restoration  rights  in  the  executive, 
legislative,  or  judicial  branches  who 


cannot  be  placed  in  his  or  her  former 
agency  and  who  either  has  competitive 
status  or  is  eligible  to  acquire  it  under 
5  U.S.C.  3304(c).  If  the  employee's 
agency  is  abolished  and  its  functions  are 
not  transferred,  or  it  is  not  possible  for 
the  employee  to  be  restored  in  his  or  her 
former  agency.  OPM  will  provide 
placement  assistance  by  enrolling  the 
employee  in  OPM's  Priority  Placement 
Program  under  part  330  of  this  chapter. 

(c)  This  section  does  not  apply  to 
employees  serving  under  a  temporary 
appointment  pending  establishment  of  a 
register  (TAPER). 

§  353.1 1 1     Restoration  rights  of  TAPER 
employees. 

An  employee  serving  in  the 
competitive  service  under  a  temporary 
appointment  pending  establishment  of  a 
register  (TAPER)  under  §  316.201  of  this 
chapter  (other  than  an  employee  serving 
in  a  position  classified  above  GS-15).  is 
entitled  to  be  restored  to  the  position  he 
or  she  left  or  an  equivalent  one  in  the 
same  commuting  area. 

Subpart  B — Military  Service 

§  353.201    Leaves  of  absence. 

(a)  Entitlement. 

(1)  The  following  employees  are 
entitled  under  38  U.S.C.  4304  to  a  leave 
of  absence  in  connection  with  military 
duty: 

ti)  A  member  of  a  Resene  component 
lReser\'e  or  National  Guard)  who 
performs  active  duty  for  training  or 
inactive  duty  (38  U.S.C.  4304(d)).  or 

(ii)  An  employee  who  reports  for 
enlistment,  induction  or  physical 
examination  (38  U.S.C.  4304(e)). 

(2)  There  is  no  limitation  in  law  as  to 
the  timing  or  duration  of  leaves  of 
absence,  nor  is  there  any  authority  for 
an  agency  to  deny  a  leave  of  absence.  If 
an  agency  has  concerns  about  the 
timing,  frequency,  or  length  of  an 
employee's  requests  for  a  leave  of 
absence,  it  should  contact  the 
commander  of  the  military  unit  to 
determine  if  '.he  duty  can  be  changed. 

(b)  Authorization  required.  To  be 
eligible  for  a  leave  of  absence,  the 
employee  must  be  under  military' 
orders.  Any  of  the  following  is 
acceptable  evidence  of  orders: 

(1)  Written  military  orders. 

(2)  An  inactive  duty  training  or  "drill 
schedule"  published  by  the  employee's 
military  command  or  unit,  or 

(3)  Verbal  confirmation  of  such  orders 
from  the  employee's  military  command 
or  unit  or  military  superior. 

(c)  Work  schedules.  An  agency  is  not 
required  to  reschedule  an  employee's 
work  in  order  to  accommodate  his  or 
her  Reserve  obligation,  and  may  not 


require  the  employee  to  reschedule  his 
or  her  work  in  order  to  perform  military 
duty  on  his  or  her  own  time, 
(d)  Return  to  duty. 

(1)  An  employee  on  a  leave  of  absence 
for  military  duty  is  required  to  report  for 
work  at  the  beginning  of  the  first 
regularly  scheduled  workday  following 
release,  rejection  for  service  or 
completion  of  physical  examination.  If 
hospitalized  incident  to  training  or 
examination,  the  employee  is  required 
to  report  at  the  beginning  of  the  first 
regularly  scheduled  workday  following 
discharge  from  hospitalization,  or 
within  1  year  or  release  from  military 
dutv.  whichever  is  earlier.  In  all  cases, 
necessary  travel  time  or  other  delays 
beyond  the  individual's  control  may 
extend  the  reporting  date,  .^n  employee 
who  fails  to  report  within  these  time 
limits  is  subject  to  normal  agency 
disciplinary  procedures  related  to 
absences  from  work. 

(2)  An  employee  on  a  leave  of  absence 
returns  to  the  position  he  or  she  left,  or 
if  applicable,  to  the  position  to  which 
reassigned  or  promoted  while  absent. 
The  employee  is  entitled  to  the  same 
seniority,  status,  pay  and  vacation  he  or 
she  would  have  had  if  not  absent  on 
military  duty. 

(3)  .\n  employee  returning  from  a 
leave  of  absence  has  no  spec:ial 
protections  against  discharge  without 
cause.  However,  the  employee  may  not 
be  disadvantaged  where  vacation  leave 
is  concerned.  Thus,  insofar  as  possible, 
the  employee  is  entitled  to  have  an 
annual  vacation  period  of  extended 
leave  for  rest  and  recreation  approved 
for  the  same  lime  as  it  would  ordinarily 
have  been  granted. 

§  353.202    Mandatory  restoration. 

(a)  Basic  entitlement.  An  individual 
returning  from  military  duty  who  is 
entitled  to  restoration  rights  under  38 
U.S.C.  4301  (inducted)  or  4304  (a),  (b), 
or  (c)  (enlisted,  called  to  active  duty. 
Reservist  entered  on  active  dutv.  or 
Reservist  serving  basic  training',  must 
be  restored  as  soon  as  possible  aher 
making  application,  but  in  no  event 
later  than  30  days  after  the  individual's 
release  from  military  duty. 

(b)  Conditions.  To  be  eligible  for 
restoration,  the  employee  must  have  left 
his  or  her  employment  for  the  purpose 
of  entering  the  military,  must 
satisfactorily  complete  his  or  her  period 
of  ser\ice,  and  apply  for  restoration — 

(1)  Within  90  days  of  release  from  ' 
active  duty  (or  from  hospitalization 
continuing  after  dischai^e  for  a  period 
of  no  more  than  1  year)  in  the  case  of 
employees  returning  under  38  U.S.C. 
4304  (a)  or  (b);  and 
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§  353.203    Physical  disqualification. 

An  individual  who  is  physically 
disqualified  for  the  former  position  or 
an  equivalent  one  because  of  disability 
sustained  during  military  service  shall 
be  placed  in  the  agency  in  another 
position  for  which  qualified  that  will 
provide  the  employee  with  the  same 
seniority,  status,  and  pay,  or  the  nearest 
approximation  consistent  with  the 
circumstances  in  each  case. 

§353.204    Retention  protection. 

(a)  Whih  on  military  duty.  An 
employee  with  restoration  rights  under 
38  U.S.C.  4301  or  4304  (a),  (b),  or  (c) 
may  not  be  demoted  or  separated  (other 
than  military  separation)  while  on 
militarj-  duty.  He  or  she  is  not  a 
"competing  employee"  under  §  351.404 
of  this  chapter.  If  the  employee's 
position  is  abolished  during  such 
absence,  the  agency  must  reassign  the 
employee  to  another  position  of  like 
seniority,  status,  and  pay.  An  employee 
on  a  leave  of  absence  under  38  U.S.C. 
4304  (d)  or  (e)  has  no  special  protections 
in  a  reduction  in  force. 

(b)  Upon  reemployment.  Upon 
reemployment,  an  employee  with  a 
restoration  right  under  38  U.S.C.  4301  or 
4304  (a)  or  (b)  may  not  be  discharged  for 
a  period  of  1  year  except  for  cause.  A 
member  of  a  Reserve  component 
returning  from  an  initial  period  of  active 
duty  for  training  under  38  U.S.C. 
4304(c)  may  not  be  discharged  for  a 
period  of  6  months  except  for  cause. 
(Reduction  in  force  is  not  considered 
"for  cause.")  Employees  returning  from 
a  leave  of  absence  under  38  U.S.C.  4304 
(d)  or  (e)  have  no  special  prote«'.tions 
against  discharge. 

(c)  TAPER  employees.  This  section 
does  not  apply  to  employees  serving 
under  a  temporary-  appointment 
pending  establishment  of  a  register. 

§  353.205    Prohibition  against 
discrimination. 

A  person  who  seeks  or  holds  a 
position  in  the  Federal  Government  may 
not  be  denied  hiring,  retention  in 
emploNTTient,  or  any  promotion  or  other 
incident  or  advantage  of  employment 
because  of  any  obligation  as  a  member 
of  a  Reserve  component  of  the  Anned 
Forces. 

Subpart  C — Compensable  Injury 

§353.301    Restoration  rights. 

(a)  Fully  recovered  within  1  year  An 
employee  who  fully  recovers  from  a 
compensable  injury  within  1  year  from 
the  date  eligibility  for  compensation 
began  (or  from  the  time  compensable 
disability  remirs  if  the  recurreni;e  begins 
after  the  employee  resumes  regular  full- 


time  employment  with  the  United 
States),  is  entitled  to  be  restored 
immediately  and  unconditionally  to  his 
or  her  former  position  or  an  equivalent 
one.  Although  these  restoration  rights 
are  agencywide,  the  employee's  basic 
entitlement  is  to  the  former  position  or 
equivalent  in  the  local  commuting  area 
the  employee  left.  If  a  suitable  vacancy 
does  not  exist,  the  employee  is  entitled 
to  displace  an  employee  occupying  a 
continuing  position  under  temporary 
appointment  of  tenure  group  III.  If  there 
is  no  such  position  in  the  local 
commuting  area,  the  agency  may  offer 
the  employee  a  position  (as  described  in 
this  paragraph)  in  another  location.  This 
paragraph  also  applies  when  an  injured 
employee  accepts  a  lower-graded 
position  in  lieu  of  separation  and 
subsequently  fully  recovers.  A  fully 
recovered  employee  is  expected  to 
return  to  work  immediately  upon  the 
cessation  of  compensation. 

(b)  Fully  recovered  after  1  year.  An 
employee  who  was  separated  because  of 
a  compensable  injur)  and  whose  full 
recovery  takes  longer  than  1  year  from 
the  date  eligibility  for  compensation 
began  (or  from  the  time  compensable 
disability  recurs  if  the  recurrence  begins 
after  the  injured  employee  resumes 
regular  full-time  employment  with  the 
United  States),  is  entitled  to  priority 
consideration,  agencywide,  for 
restoration  to  tlie  position  he  or  she  left 
or  an  equivalent  one  provided  he  or  she 
applies  for  reappointment  within  30 
days  of  cessation  of  compen.sation. 
Priority  consideration  is  accorded  by 
entering  the  individual  on  the  agency  s 
reemployment  priority  list  for  the 
competitive  service  or  reemployment 
list  for  the  excepted  service.  If  the 
individual  cannot  be  placed  in  the 
former  commuting  area,  he  or  .she  is 
entitled  to  priority  consideration  for  an 
equivalent  position  elsewhere  in  the 
agency.  (See  parts  302  and  330  of  this 
chapter  for  more  information  on  how 
this  may  be  accomplished  for  the 
excepted  and  competitive  services, 
respectively.)  This  subpart  also  applie« 
when  an  injured  employee  accepts  a 
lower-graded  position  in  lieu  of 
separation  and  subsequently  fully 
recovers. 

((.)  Physically  disqualified.  An 
individual  who  is  physically 
disqualified  for  the  former  position  or 
equivalent  because  of  a  compensable 
injury  is  entitled  to  be  placed  in  another 
position  for  which  qualified  that  will 
provide  the  employee  vvith  the  same 
seniority,  status,  and  pay,  or  the  nearest 
approximation  thereof,  consistent  with 
the  circumstances  in  each  case.  This 
right  is  agencywide  and  applies  for  a 
period  of  1  year  frotn  the  date  eligibility 


for  compensation  begins.  After  1  year, 
the  individual  is  entitled  to  the  rights 
accorded  individuals  who  fully  or 
partially  recover,  as  applicable. 

(d)  Partially  recovered.  Agencies  must 
make  every  effort  to  restore,  according 
to  the  circumstances  in  each  case,  an 
individual  who  has  partially  recovered 
from  a  compensable  injury  and  who  is 
able  to  return  to  limited  duty.  At  a 
minimum,  this  would  mean  treating 
these  employees  substantially  the  same 
as  other  handicapped  individuals  under 
the  Rehabilitation  Act  of  1973,  as 
amended.  (See  29  U.S.C.  791(b)  and 
794.)  If  the  individual  fully  recovers,  he 
or  she  is  entitled  to  be  considered  for 
the  position  held  at  the  time  of  injury, 
or  an  equivalent  one.  A  partially 
recovered  employee  is  expected  to  seek 
reemployment  as  soon  as  he  or  she  is 
able. 

§  353.302    Status  upon  reemployment 

An  individual  who  is  restored 
following  a  compensable  injury  is 
generally  entitled  to  be  treated  as 
though  he  or  she  had  never  left.  This 
means  that  the  entire  period  the 
employee  was  receiving  compensation 
is  creditable  for  purposes  of  rights  and 
benefits  based  upon  length  of  service, 
including  within-grade  increases,  career 
tenure,  leave  rate  accrual,  and 
completion  of  probation.  However,  an 
injured  employee  enjoys  no  special 
protections  in  a  reduction  in  force. 
Separation  by  reduction  in  force  or  for 
cause  while  on  compensation 
terminates  entitlement  to  credit  for  the 
subsequent  period  the  individual 
continues  to  receive  compensation,  and 
also  means  the  individual  has  no 
restoration  rights. 

Subpart  D — Appeal  Rights 

§  353.401    Appeals  to  the  Merit  Systems 
Protection  Board. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  an  employee 
or  former  employee  of  an  agency  in  the 
e.xecutive  branch  (including  the  U.S. 
Postal  Service  and  the  Postal  Rate 
Commission)  who  is  covered  by  this 
part  may  appeal  to  the  MSPB  an 
agency's  failure  to  restore,  improper 
restoration,  or  failure  to  return  an 
employee  following  a  leave  of  absence. 
All  appeals  are  to  be  submitted  in 
accordance  with  MSPB's  regulations. 

(b)  An  individual  who  fully  recovers 
from  a  compensable  injury  more  than  1 
year  after  compensation  begins  may 
appeal  to  MSPB  as  provided  for  in  parts 
302  and  330  of  this  chapter  for  excepted 
and  competitive  service  employees, 
respectively 


(c)  An  individual  who  is  partially 
recovered  from  a  compensable  injury 
may  appeal  to  MSPB  for  a  determination 
of  whether  the  agency  is  acting 
arbitrarily  and  capriciously  in  denying 
restoration.  Upon  reemployment,  a 
partially  recovered  employee  may  also 
appeal  the  agency's  failure  to  credit  time 
spent  on  compensation  for  purposes  of 
rights  and  benefits  based  upon  length  of 
service. 

PART  930— PROGRAMS  FOR 
SPECIFIC  POSITIONS  AND 
EXAMINATION  (MISCELLANEOUS) 

Subpart  A— Motor  Vehicle  Operators 

52.  The  authority  citation  for  subpart 
A  of  part  930  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  3301,  3320.  7301;  40 
U.S.C.  491;  E.G.  10577.  3  CFR.  1954-1958 
Comp.,  p.  218;  E.G.  11222,  3  CFR,  1964-1965 
Comp.,  p.  306.  (Separate  authority  is  listed 
under  §930.107). 

52.  In  §  930.10b,  paragraph  (a)  is 
revised  to  read  as  follows: 

§930.105    Minimum  requirements  for 
competitive  and  excepted  service  positions. 

(a)  An  agency  may  fill  motor  vehicle 
operator  positions  in  the  competitive  or 
excepted  services  by  any  of  the  methods 
normally  authorized  for  filling 
positions.  Applicants  for  motor  vehicle 
operator  positions  and  incidental 
operators  must  meet  the  following 
requirements  for  these  positions: 

(1)  Possess  a  safe  driving  record: 

(2)  Possess  3  valid  State  license; 

(3)  Except  as  provided  in  §  930.107, 
pass  a  road  test;  and 

(4)  Demonstrate  that  they  are 
medically  qualified  to  operate  the 
appropriate  motor  vehicle  safely  in 
accordance  with  the  standards  and 
procedures  established  in  this  part. 
***** 

54.  Section  930.106  is  revised  to  read 
as  follows: 

§  930.1 06    Details  In  the  competitive 
service. 

An  agency  may  detail  an  employee  to 
an  operator  position  in  Uie  competitive 
ser\'ice  for  30  days  or  less  when  the 
employee  possesses  a  State,  license.  For 
details  exceeding  30  days,  the  employee 
must  meet  all  the  requirements  of 
§930.105  and  any  applicable  0PM  and 
agency  regulations  governing  such 
details. 

55.  Section  930.108  is  revised  to  read 
as  follows: 

§930.108    Periodic  medical  evaluation. 

At  least  once  every  4  years,  each 
agency  will  ensure  that  employees  who 
operate  Government-owned  or  leased 


vehicles  are  medically  able  to  do  so 
without  undue  risk  to  themselves  or 
others.  When  there  is  a  question  about 
an  employee's  ability  to  operate  a  motor 
vehicle  safely,  the  employee  may  be 
referred  for  a  medical  examination  in 
accordance  with  the  provisions  of  part 
339  of  this  chapter. 

56.  In  §930.109  paragraph  (b)  is 
revised  to  read  as  follows: 

§  930.1 09    Periodic  review  and  renewal  of 
authorization. 

***** 

(b)  An  agency  may  renew  the 
employee's  authorization  only  after  the 
appropriate  agency  official  has 
determined  that  the  employee  is 
medically  qualified  and  continues  to 
demonstrate  competence  to  operate  the 
type  of  motor  vehicle  to  which  assigned 
based  on  a  continued  safe  driving 
record. 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  319 
[Docket  No.  89-154-2] 
RIN  0579-AA21 

Importation  of  Plants  Established  in 
Growing  Media 

agency:  Animal  and  Plant  Health 
Inspection  Ser\ice,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  "Subpart — 
Nursery-  Stock,  Plants.  Roots,  Bulbs. 
Seeds,  and  Other  Plant  Products"  to 
allow  the  importation  of  four  additional 
genera  of  plants  established  in  growing 
media.  These  genera  are  Alstroemeria, 
Ananas.  Anthurium.  and  Sidularium. 
We  are  deferring  final  action  on 
importation  of  Rhododendron  pending 
consultation  under  the  Endangered 
Species  Act  on  the  potential  impacts  of 
importing  /?/iodoc/endron  established  in 
growing  media.  We  are  also  adoptij.g 
the  pest  risk  evaluation  standards  we 
proposed  for  evaluating  pest  ri.sks 
associated  with  importing  plants 
established  in  growing  media.  This  final 
rule  will  affect  persons  interested  in 
importing  Alstroemeria.  Ananas, 
Anthurium.  and  Sidularium.  and 
domestic  growers  of  these  genera. 
EFFECTIVE  DATE:  February  13.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Grosser  or  Frank  Cooper.  Senior 
Operations  Officers,  Port  Operations, 
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Section  319.37-8,  "Growing  Media," 
allows  importation  of  certain  restricted 
articles  established  in  growing  media 
(potted  plants),  if  the  plants  were  potted 
in  an  approved  growing  medium  and 
were  grown  in  a  greenhouse  in 
accordance  with  safeguard  conditions 
specified  in  the  regulations.  Potted 
plants  that  currently  may  be  imported 
under  the  regulations  include 
Polypodiophyta  (ferns),  African  violet, 
gloxinia,  begonia,  peperomia,  and 
hyacinth. 

Proposed  Rule 

On  September  7, 1993,  APHIS 
published  in  the  Federal  Register  (58 
FR  47074-47084,  Docket  No.  89-154-1) 
a  proposal  to  amend  §  319.37-8  to  allow 
the  importation  of  plants  in  growing 
media  (potted  plants)  of  the  following 
additional  genera:  Alstroemeria, 
Ananas,  Anthurium,  Nidularium,  and 
Rhododendron.  We  solicited  comments 
concerning  our  proposal  for  60  days 
ending  December  6, 1993.  During  this 
comment  period,  we  also  received 
comments  at  a  public  hearing  which 
was  announced  in  the  proposed  rule 
and  which  was  held  in  Washington,  DC, 
on  October  26, 1993. 

We  received  122  comments  by  the 
close  of  the  comment  period.  They  were 
from  embassies  of  foreign  governments, 
domestic  grower  and  nursery 
associations.  State  plant  protection 
agencies,  environmental  interest 
organizations,  and  foreign  nurseries  and 
greenhouses.  The  majority  of  these 
commenters  opposed  adoption  of  the 
proposal  to  allow  the  importation  of  five 
additional  genera  of  plants  in  growing 
media.  Several  commenters  suggested 
changes  to  pest  risk  assessment 
procedures,  without  specifically 
opposing  adoption  of  the  proposed  pest 
risk  evaluation  standards  for  plants  in 
growing  media.  No  commenters 
opposed  the  proposal  to  approve  several 
new  growing  media,  although  several 
commenters  expressed  the  opinion  that 
plant  pests  could  grow  in  the  already 
approved  growing  media.  All  of  the 
comments  are  discussed  below,  under 
"Comments  and  Responses." 

After  carefully  evaluating  the 
comments  on  the  proposed  rule.  APHIS 
has  made  the  following  decisions  on  the 
proposal: 

1.  We  will  adopt  the  proposed  pest 
risk  evaluation  .standards  and  the 
proposed  requirements  for  specific 
inspection,  handling,  and  growing 
conditions  for  all  plants  in  growing 
media  that  are  allowed  to  be  imported 
under  the  regulations.  We  believe  these 
standards  and  requirements  clearly 
provide  better  pe.st  protection  than  the 
requirements  now  contained  in 


§  319.37-6.  Therefore,  we  are  revising 
the  regulations  to  adopt  the  proposed 
standards  and  requirements,  with 
several  slight  modifications  made  in 
response  to  comments.  These 
modifications  are  discussed  below, 
under  "Comments  and  Responses." 

2.  In  addition  to  the  six  kinds  of 
plants  in  growing  media  previously 
allowed  importation  by  the  regulations 
(Polypodiophyta,  African  violets, 
gloxinia,  begonia,  peperomia,  and 
hyacinth),  we  will  allow  the  importation 
of  the  following  genera  of  plants  in 
growing  media:  Alstroemeria,  Ananas, 
Anthurium,  and  Nidularium.  We  believe 
that  these  plants  in  growing  media  may 
be  safely  imported  without  significant 
risk  of  introducing  into  the  United 
States  any  tree,  plant  or  fruit  disease,  or 
any  injurious  insect,  new  to  or  not 
widely  prevalent  or  distributed  within 
and  throughout  the  United  States. 
Comments  objecting  to  the  importation 
ofthe.se  genera  in  growing  media  did 
not  provide  sufficient  evidence  to 
convince  us  that  importing  these  genera 
would  present  a  significant  risk  of 
introducing  and  spreading  dangerous 
plant  pests. 

3.  We  will  defer  action  on  the 
provisions  of  the  proposed  rule  that 
apply  to  Rhododendron.  Commenters 
identified  specific  issues  under  the 
Endangered  Species  Act  regarding  the 
proposed  importation  of  Rhododendron 
in  growing  media.  For  instance,  some 
commenters  noted  that  an  endangered 
Rhododendron  species  in  the  United 
States  might  be  damaged  by  alien  pests 
introduced  or  imported  on 
Rhododendron.  We  have  determined 
that  in  compliance  with  Section  7  of  the 
Endangered  Species  Act  (16  U.S.C. 
1537),  consultation  is  necessary 
between  APHIS  and  the  Fish  and 
Wildlife  Service  before  we  take  final 
action  on  our  proposal  to  allow  the 
importation  oi  Rhododendron  in 
growing  media.  This  consultation  is 
necessary'  due  to  the  presence  in  the 
United  States  of  species  of 
Rhododendron  that  are  listed,  and  are 
proposed  for  listing,  as  endangered  or 
threatened  under  the  Endangered 
Species  Act. 

After  completion  of  the  Endangered 
Species  Act  consultation,  we  will 
proceed  with  rulemaking  to  either 
finalize  or  withdraw  the  proposed 
changes  concerning  importation  of 
Rhododendron. 

Comments  and  Responses 

The  comments  have  been  summarized 
and  grouped  below  according  to  the 
comment  topics.  Our  responses  to  each 
topic  follow  the  summary. 


Comments  that  specifically  addressed 
only  Rhododendron  issues  are  not 
discussed  in  this  document.  They  will 
be  addres.sed  in  any  future  rulemaking 
on  the  proposed  Rhododendron 
provisions. 

The  Acceptable  Level  of  Risk  for 
Importing  Plants  in  Growing  Media 

Several  commenters  argued  that 
APHIS  is  subject  to  strict  statutory 
standards  that  would  preclude 
regulations  allowing  importation  of 
articles  if  there  is  any  plant  pest  risk 
associated  with  the  importation.  One 
commenter  stated  that  "(the  Plant 
Quarantine  Act  on  its  face  indicates  that 
the  Secretary  of  Agriculture  and  his 
delegate,  APHIS,  should  err  on  the  side 
of  caution:  'whenever'  importation  of 
plants  'may  result'  in  the  introduction 
and  spread  of  injurious  plant  pests,  then 
importations  'shall'  be  restricted."  This 
commenter  cited  §  159  of  the  Plant 
Quarantine  Act  (7  U.S.C.  151  ct  seq.]. 
which  states: 

Whenever  the  .Secrctan,'  of  Agriculture 
shall  determine  that  the  unrestricted 
importation  of  any  plants,  fruits,  vegetables, 
roots,  bulbs,  seeds,  or  other  plant  products 
not  included  by  the  term  "nursery  stock"  as 
defined  in  section  152  of  this  title  may  result 
in  the  entry  into  the  United  States  or  any  of 
its  Territories  or  Districts  of  injurious  plant 
diseases  or  insect  pests,  he  shall  promulgate 
his  determination,  specif>ing  the  class  of 
plants  and  plant  products  the  importation  of 
which  shall  be  restricted  and  the  country  and 
locality  where  they  are  grown,  and  thereafter, 
and  until  such  promulgation  is  withdrawn, 
such  plants  and  plant  products  imported  or 
offered  for  import  into  the  United  States  or 
any  of  its  Territories  or  Districts  shall  be 
subject  to  all  the  provisions  of  sections  154 
and  156  to  158  of  this  title. 

Response:  This  section  clearly  states 
that  it  is  the  responsibility  of  the 
Secretary  to  determine  when 
unrestricted  importations  "may  result" 
in  the  introduction  and  spread  of 
injurious  plant  pests.  If  such  a 
determination  is  made,  the  Secretary  is 
not  required  to  prohibit  the  importation. 
He  or  she  may  restrict  it;  the  appropriate 
restriction  may  involve  a  prohibition,  or 
may  involve  importation  under 
conditions  to  control  pest  risk. 

Therefore,  the  Secretary  is  not  obliged 
to  prohibit  the  importation  of  the  genera 
in  the  proposal  'whenever'  importation 
of  plants  'may  result'  in  the  introduction 
and  spread  of  injurious  plant  pests. 
Instead,  importation  of  the  articles  is 
subject  to  the  standards  of  §  154,  which 
give  the  Secretary  a  great  deal  of 
discretion  in  deciding  when  and  what 
types  of  import  restrictions  are 
necessary.  Section  154  generally 
requires  that  nursery  stock  imports  must 
be  authorized  by  a  permit,  accompanied 


by  a  certificate,  and  imported  "under 
such  conditions  and  regulations  as  the 
said  Secretary  of  Agriculture  may 
prescribe."  The  Secretary  is  also 
authorized  "to  limit  entry  of  nursery 
stock  from  foreign  countries  under  such 
rules  and  regulations  as  he  may  deem 
necessar/'  (emphasis  added). 

The  proposed  rule  supported  the  goal 
of  preventing  the  introduction  and 
establishment  of  dangerous  plant  pests 
by  proposing  methods  the  Secretary 
deems  effective  in  supporting  this  goal. 
Therefore,  we  believe  the  proposed 
action  is  consistent  with  the  Plant 
Quarantine  Act  standards. 

Adequacy  of  Port-of- Arrival  Inspection 
To  Mitigate  Pest  Risk 

Many  commenters  stated  that 
inspection  at  the  port  of  arrival  is  not  an 
effective  means  for  preventing  the  entry 
of  pests.  Some  cited  instances  where 
shipments  that  passed  such  an 
inspection  were  later  found  to  he 
infested  with  pests.  Other  commenters 
noted  that  many  diseases  and  small 
pests  cannot  be  effectively  identified 
through  visual  inspection.  Some 
questioned  whether  APHIS  had 
sufficient  resources  to  continuously 
implement  effective  inspection 
programs  at  all  ports  of  entry. 

Response:  Current  conditions  for  any 
imported  article  allow  for  inspection  at 
the  port  of  first  arrival;  however, 
because  any  pests  that  might  be  in  the 
media  cannot  be  readily  observed,  we 
have  imposed  conditions  concerning 
origin,  testing,  growth,  inspection  and 
storage  of  the  plants  that  should 
essentially  eliminate  the  risk  of  exotic 
pests  being  present  in  the  media.  This 
scheme  to  ensure  freedom  of  the  media 
from  pests  has  been  proven  over  nearly 
20  years  of  importations. 

Reliance  on  Foreign  Plant  Protection 
Services 

Several  commenters  stated  that  the 
proposal  relies  heavily  on  cooperation 
by  the  plant  protection  services  of 
foreign  countries  to  inspect  growing 
facilities  and  ensure  that  articles  to  be 
exported  to  the  United  States  are  grown 
in  compliance  with  regulator}' 
standards.  They  maintained  that  these 
foreign  plant  protection  services  may 
not  effectively  fulfill  their  role  in 
enforcing  the  regulations,  and  that 
APHIS  does  not  have  the  authority  or 
resources  to  ensure  that  they  do  so. 

Response:  Each  foreign  grower  is 
required  to  sign  an  agreement  with  the 
plant  protection  organization  of  the 
foreign  country,  agreeing  to  abide  by  the 
conditions  of  our  regulations.  In 
addition,  each  exporting  country  must 
sign  an  agreement  with  APHIS  agreeing 


to  implement  the  conditions  of  the 
regulations.  The  producing  greenhouses 
and  the  growing  plants  must  be  made 
available  for  inspection  by  inspectors  of 
APHIS  and  the  foreign  plant  protection 
organization.  No  shipment  will  be 
allowed  entry  into  the  United  States 
unless  the  accompanying  phytosanitan,' 
certificate  is  endorsed  by  an  APHIS 
inspector,  either  in  the  country  of  export 
or  the  port  of  entry,  as  required  by  the 
regulation.  This  endorsement  is  based 
on  monitoring  inspections  that  show 
that  the  plants  were  grown  under  the 
requirements  of  the  regulations.  Also,  if 
pests  are  found  or  other  violations 
noted,  individual  shippers  or 
greenhouse  growers  can  be  suspended 
from  preclearance.  APHIS  has  a  record 
of  prohibiting  the  importation  of,  or 
requiring  treatments  for,  various 
commodities  that  were  repeatedly  found 
infested  or  infected  with  exotic  plant 
pests.  However,  no  such  action  has  bei-n 
taken  with  plants  in  growing  media 
shipped  under  §  319.37-8(e)  or  -8(0 
because  no  exotic  pests  have  ever  been 
found  with  such  shipments. 

Comments  in  Favor  of  the  Proposal 

Several  commenters  stressed  that  the 
APHIS  proposal  does  not  relax  the  level 
of  protection  against  pests  associated 
with  plants  imported  in  growing  media, 
and  that  the  proposal  essentially  would 
allow  the  entr\'  in  media  of  genera  that 
are  already  allowed  entr\'  if  bare-rooted. 
These  commenters  also  stated  that  the 
proposed  media  have  proven  to  be  of  no 
or  very  low  risk,  and  that  compliance 
agreements  between  foreign  growers  and 
their  governments  and  between  foreign 
governments  and  APHIS  provide  all 
necessary  guarantees  and  are 
enforceable. 

Supportive  commenters  alsoltelieve 
that  adequate  inspection  will  be 
available  since  only  a  few  growers  will 
participate  in  the  program,  and  further 
note  that  APHIS  has  long  experience  in 
inspecting  plants  abroad  and  at  ports  of 
arrival.  They  also  believe  the  proposal 
would  not  result  in  a  magnitude  of 
imports  that  would  overwhelm 
enforcement  and  inspection  resources 
since  observing  APHIS  requirements 
would  be  very  expensive. 

Choosing  Which  Genera  To  Import 

Several  commenters  stated  that  the 
five  genera  in  the  proposal  were  not 
chosen  because  they  represent  genera 
which  pose  the  least  risk  if  imported, 
but  because  they  are  the  most 
economically  attractive  genera  for 
importation. 

Response:  Over  the  last  20  years, 
approximately  60  genera  of  plants  in 
media  have  been  requested  for 
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Response:  No  human  enterprise  is 
without  risk.  However,  we  believe  based 
on  our  research,  and  experience  with 
similar  potted  plants,  that  the  proposed 
four  genera  we  are  approving  can  be 
imported  into  the  United  States  without 
significant  risk,  provided  the  required 
conditions  are  observed. 

Regulations  Should  Include 
Consequences  (Penalties)  for  Non- 
Compliance 

Some  commenters  believed  that  the 
risk  of  crop  devastation  or  imposed 
quarantine  destruction  is  a  burden 
placed  on  U.S.  importers  and  ultimately 
on  the  American  taxpayer.  They 
suggested  that  the  regulations  should 
spell  out  consequences  and  penalties  for 
all  domestic  and  foreign  parties  who  fail 
to  comply  with  regulatory  requirements. 

Response:  The  consequences  for  non- 
compliance are  elimination  from  the 
program  for  individual  growers, 
shippers,  or  foreign  countries.  (See 
explanation  under  ■'Concern  about 
Foreign  Growers  Observing  Conditions" 
above.) 

Several  commenters  stated  that    . 
importers  should  be  held  financially 
responsible  for  the  risks  of  importation. 

Response:  USDA  has  no  authority  to 
hold  importers  responsible  for  risks  of 
importation;  however,  individual 
shipments  will  be  refused  entry  unless 
the  phytosanitary  certificate  required  to 
accompany  the  shipment  is  endorsed  by 
a  Plant  Protection  and  Quarantine 
inspector,  as  required  by  the  regulation. 
This  endorsement  is  based  on 
monitoring  inspections  that  show  that 
the  plants  were  grown  under  the 
requirements  of  the  regulations.  Also,  if 
pests  are  found  or  other  violations 
noted,  individual  shippers  or 
greenhouse  growers  can  be  suspended 
from  preclearance. 

Two  commenters  suggested  that  the 
regulations  should  suspend  a  producer 
from  preclearance  if  a  violation  is  found 
until  the  situation  is  corrected,  and 
suspend  the  producer  for  at  least  1  year 
if  subsequent  violations  are  found. 

Response:  Because  the  required 
agreements  allow  cancellation  by  either 
party.  APHIS  has  authority  to  suspend 
violators  from  preclearance.  We  intend 
to  employ  this  cancellation  authority  in 
enforcement.  We  do  not  believe  it  is 
necessary  to  set  specific  time  periods  for 
the  duration  of  a  cancellation  or 
suspension  in  order  to  use  the  tool 
effectively. 

Limits  on  Methods  To  Control  Pests 
Introduced  Into  the  United  States 

Several  commenters  stated  that  the 
U.S.  Environmental  Protection  Agency 
(EPA)  limits  on  use  of  some  pesticides 


in  the  United  States  would  make  it 
impossible  to  use  the  most  effective 
chemical  controls  to  combat  pests  that 
could  be  introduced  with  the  regulated 
articles. 

Response:  If  safeguards  are  observed, 
introductions  of  exotic  pests  with  plants 
in  media  are  extremely  unlikely.  No 
exotic  pests  have  been  detected  in 
nearly  20  years  of  importations  of  plants 
in  media  from  Europe  and  Israel. 
However,  should  new  pests  be 
introduced,  their  susceptibility  to 
eradication  or  control  will  depend  on 
the  nature  of  the  pest  and  the 
availability  of  control  measures.  It  does 
not  follow  that  because  EPA  action  has 
resulted  in  loss  of  some  chemical 
controls,  that  any  new  introduced  pests 
could  not  be  adequately  controlled, 
chemically  or  otherwise. 

Several  commenters  were  concerned 
that  pests  introduced  by  the  regulated 
articles  will  require  more  domestic 
usage  of  allowed  pesticides,  which 
could  pose  a  health  risk. 

Response:  We  are  concerned  about 
possible  health  risks  from  the 
application  of  chemicals  for  quarantine 
purposes.  However,  we  have  no  reason 
to  believe  that  chemical  controls 
applied  in  accordance  with  label 
requirements  would  present  a  health 
risk.  The  question  of  health  risks  from 
application  of  chemical  pesticides  is 
within  the  purview  of  the  EPA  and  the 
Food  and  Drug  Administration. 

Several  commenters  stated  that  we  are 
potentially  defenseless  against  pests  that 
may  have  begun  to  develop  genetic 
resistance  to  the  more  powerful  controls 
that  may  be  legal  in  exporting  countries. 

Response:  VVe  would  be  glad  to  study 
evidence  that  pests  in  foreign  countries 
have  developed  genetic  resistance  to 
pesticides  not  legal  for  use  in  the  United 
States.  However,  if  such  resistance  does 
occur,  it  does  not  mean  that  the  pests 
would  be  resistant  to  pesticides  that  are 
legal  for  use  in  this  country. 

Growing  Media  Concerns 

Several  commenters  stated  that  pests 
and  diseases  can  grow  in  the  growing 
media  currently  allowed  for  the 
regulated  articles. 

Response:  We  have  no  evidence  that 
unused  approved  media  is  infested  or 
infected  with  exotic  plant  pests.  If 
prescribed  safeguards  are  observed, 
such  media  used  for  approved  plants 
will  not  become  infested  with  exotic 
plant  pests. 

One  commenter  suggested  that  the 
definition  of  "media"  should  not  be 
changed  from  "sterile  '  to  "approved." 

Response:  There  is  no  current- 
definition  of  "media"  as  "sterile"  in  Inis 
regulation.  We  made  no  proposal  to 


change  the  definition  of  "media". 
Therefore  this  comment  is  not  germane 
to  the  proposal. 

One  commenter  suggested  that  Dutch 
and  Israeli  imports  should  be  imported 
only  in  absolutely  sterile  media.  This 
commenter  stated  that  all  kinds  of 
weeds  and  diseases  are  imported  into 
The  Netherlands  and  handled  there  in 
ways  that  circumvent  inspection  or 
quarantine  requirements  theoretically 
designed  to  control  the  pests.  The 
commenter  also  stated  that  sterile  media 
is  necessary  for  plants  from  Israel 
because  desert  weeds  and  diseases  that 
occur  there  have  not  been  identified  or 
are  not  well  known,  but  present  risks. 

Response:  We  cannot  respond  since 
we  have  no  evidence  to  support  these 
claims,  and  the  commenter  did  not 
provide  evidence  to  support  his  claim. 

Several  commenters  stated  that  no 
plants  in  media  should  be  allowed  to  be 
imported  into  the  United  States. 

Response:  Certain  plants  are  already 
enterable  in  media;  we  did  not  propose 
to  change  the  entry  status  of  those 
plants.  This  commenter  did  not  explain 
why  no  plants  in  media  should  be 
allowed  entry. 

Anthurium  Concerns 

Commenters  opposed  to  allowing  the 
importation  of  Anthurium  species  noted 
that  the  Anthurium  industry  in  Hawaii 
has  had  to  deal  with  introduction  of 
Xanthomonas  campestris  pathovar 
dieffenbachiae  with  losses  of  $8.5 
million.  They  stated  that  Hawaii  is 
especially  liable  to  new  pest 
infestations,  and  that  anthuriums  are 
especially  susceptible  to  new  pests. 
They  also  stated  that  the  scientific 
information  on  pests  of  anthuriiuns  is 
probably  not  all  inclusive  because 
anthuriums  have  not  been  of  great 
economic  importance  compared  to  other 
cut  flowers. 

Response:  The  special  vulnerability  of 
Hawaii  to  tropical  pests  that  do  not 
survive  well  in  most  of  the  United 
States  was  considered  by  the  pest  risk 
analysis  for  anthuriums.  During  the 
analysis.  Hawaii.  Puerto  Rico, 
California,  and  Florida  were  specifically 
considered  and  recognized  as  areas  that 
needed  special  consideration  due  to 
their  climate.  We  understand  that  the 
scientific  information  on  pests  of 
anthuriums,  like  most  plants,  is  not  all 
inclusive.  We  must  use  the  best 
information  available  in  making  our 
decisions.  The  safeguards  in  the  rule  are 
deliberately  broad  to  provide  protection 
against  a  diversity  of  plant  pests 
including  those  that  were  not  identified. 

Several  commenters  stated  that  the 
proposed  requirements  were  not  fully 
adequate  because  the  APHIS  pest  risk 


analysis  states  that  for  some  plants, 
inspection  at  port  of  entry  would  not 
serve  as  an  adequate  safeguard  since 
symptoms  of  significant  diseases  are  not 
present  during  the  incubation  period. 

Response:  As  with  other  plants  in 
media,  the  primary  safeguards  are  those 
applied  before  and  during  growth  in  the 
foreign  country.  These  safeguards  are 
very  strict  because  inspection  at  port  of 
entry  will  not  serve  as  an  adequate 
safeguard  for  certain  pests,  either 
because  of  their  size,  or  because 
symptoms  are  not  present  during  the 
incubation  period,  or  because  pests 
would  be  hidden  by  the  growing 
medium. 

Several  commenters  stated  that  the 
decision  to  import  the  five  genera, 
especially  Rhododendron,  seems  to  go 
against  the  findings  of  the  APHIS 
committee  of  researchers  who  prepared 
the  worksheets  and  evaluations  of  pest 
risk  (the  Kahn  report,  made  available 
through  the  proposed  rule),  which 
recommended  against  admitting 
Rhododendron  due  to  pathogens  in 
Europe,  and  raised  concerns  about  other 
genera. 

Response:  The  function  of  the  Kahn 
report  was  not  to  recommend  that  the 
genera  under  study  be  admitted  or 
prohibited,  but  to  identify  the  risks  that 
would  be  associated  with  their 
admission.  The  Kahn  report  did  identify 
significant  risks  that  would  be 
associated  with  unregulated  admission 
o{  Rhododendron  in  growing  media,  and 
less  significant  risks  regarding  the  other 
genera.  APHIS  evaluated  those  risks  and 
tailored  specific  regulatory  controls  and 
safeguards  to  mitigate  the  risks  in 
preparing  the  proposed  rule.  Since  this 
final  rule  does  not  include  importation 
for  Rhododendron,  a  discussion  of  the 
efficacy  of  controls  and  requirements  to 
mitigate  risks  associated  with 
importation  of  Rhododendron  will  be 
deferred  until  such  time  as  we  publish 
further  rulemaking  for  that  genus. 

Some  commenters  stated  that  there  is 
no  reason  to  import  the  five  genera, 
since  production  of  the  same  genera  or 
easily  substitutable  plants  in  the  United 
States  is  more  than  adequate,  and  new 
varieties  can  be  obtained  by  cuttings  or 
tissue  culture. 

Response:  We  have  no  authority  to 
base  a  prohibition  on  the  availability  of 
plants  in  the  United  States.  Any 
prohibition  or  restriction  must  be  based 
on  pest  risk. 

Previous  Introductions  of  Serious  Pests 
Into  the  United  States 

Several  commenters  stated  that  a  large 
number  of  pests  have  been  introduced 
into  the  United  States  and  have  caused 
significant  economic  and  environmental 


harm.  They  stated  that  many  of  these 
pests  were  introduced  despite  import 
controls  believed  to  be  as  effective  as 
the  proposed  regulations  for  plants  in 
growing  media.  They  believe  that 
available  and  legal  methods  of  control 
have  proved  inadequate  to  control  most 
of  these  pests,  and  that  the  proposed 
regulations  would  only  speed  the 
introduction  of  more  pests  of  this  type. 
Examples  of  introduced  pests  cited  by 
these  commenters  include  Eg^'ptian 
cotton  moth.  Asian  gypsy  moth. 
Geranium  Xanthomonas  bacterial 
blight,  fire  ants,  Mexican  fruit  fly. 
Mediterranean  fruit  fly,  honeybee 
tracheal  mite.  Narcissus  bulb  nematode, 
apple  ermine  moth.  Varroa  mite,  azalea 
flower  spot,  chrysanthemum  white  rust, 
sweet  potato  white  fly,  Thrips  palmi, 
lethal  yellowing.  Ganaderma 
zonaturum  and  Apopka  weevil. 
Melaleuca,  brown  snails,  zebra  mussel. 
European  gypsy  moth,  purple 
loosestrife,  a  Japanese  weed 
(Phylanthese),  TSWV  virus  (spread  by 
thrips),  serpentine  leaf  miner.  Japanese 
beetles,  golden  nematode,  black  vine 
weevil,  pine  shoot  beetle,  Dutch  elm 
disease,  Chestnut  blight,  European  pine 
shoot  moth,  apple  maggot,  oriental  fr\iit 
moth.  Caribbean  fruit  fly,  citrus  canker, 
citrus  leafminer,  black  parlatoria  scale, 
Diaprepes  root  weevil,  stunt  of 
Chrysanthemum.  Cylindrocladium  of 
azalea.  Liriomyza  trifolii,  L 
huidobrensis.  Spodotera  exigua. 
Frankliniella  occidentalis.  and  Bemisia 
tabaci. 

Response:  The  majority  of  the 
organisms  listed  by  these  commenters 
are  usually  not  found  associated  with 
plants  in  growing  media  of  the  genera 
proposed  for  importation.  In  some  cases, 
such  as  apple  maggot.  Frankliniella 
occidentalis.  and  others,  the  pe«ts  are 
indigenous  to  North  America.  Several  of 
the  pests  named,  such  as  the  Egyptian 
cotton  moth,  have  not,  in  fact,  become 
established  even  temporarily  in  the 
United  States.  Chestnut  blight, 
European  Gypsy  Moth,  and  other 
introduced  pests  that  did  become 
established,  did  so  prior  to  the 
establishment  of  Federal  plant 
quarantines,  and  their  presence  does  not 
support  a  charge  that  quarantine 
regulations  are  not  effective.  Melaleuca 
is  a  horticultural  introduction  only 
recently  considered  as  a  noxious  weed; 
for  many  years,  our  regulatory  programs 
did  not  attempt  to  restrict  its 
importation.  The  honeybee  tracheal 
mite,  azalea  flower  spot,  and  other 
remaining  pests  are  not  likely  to  be 
associated  with  plants  in  growing  media 
grown  under  the  conditions  in  the 
proposal. 


3072 


Federal  Register  /  Vol.  60,  No.  9  /  Friday,  January  13,  1995  /  Rules  and  Regulations 


that 


We  believe 
significant  intro  iuctions 
association  with 
currently  allowqd 
growing  media 
is  also  evidence 
to  be  introducet 
imported  under 
requirements. 

If  safeguards 
pests  should  be 
plants.  We  ex 
foreign  plant  protection 
will  apply  adequate 
consistent  and 
safeguards. 


the  lack  of  quarantine 
of  any  pests  in 
the  Hve  taxa  of  plants 
importation  in 
during  the  past  20  years 
that  pests  are  unlikely 
in  growing  media 
the  proposed 


are 


observed,  no  exotic 
ntroduced  with  the 
that  APHIS  and  the 
organization 
controls  to  ensure 
rijrrect  application  of  the 


tpect 


Examples  of  In 
That  Has  Been 

One  comment^r 
virus-infected 
Canary  Islands 
mentioned  FiscHer 
voluntarily  cane  3 
geranium  cuttini  s 
of  a  possible  virjs 
infect  other 
who  imported 
said  he  had  then 
by  APHIS  but 
inspection  fount 
resulting  in  a 

A  commenter 
nursery  stock 
turned  out  to  be 
noxious  weed 
be  eradicated, 
who  have  been 
imported  prod 
Egyptian  cotton 
chrysanthemumi  i 
importation  of 
The  Netherlands 
wilt  virus  and 
a  Dutch-American 

A  commenter 
specie.*;  arriving  k\ 
with  fcur  differefct 
that  undeiennin 
Aphelenchoides 


comn  enter 


■  commei  ter 


were  found  in 
from  nurseries  ir 

Another 
rootstocks  from 
been  found  to  be 
Meloidogyne  anc 
Another 
of  Oregon  has 
or  diseases  in  i 
plant  materials 

Response:  Whjle 
doi,ument  a  i 
that  pests  may  b< 
United  States, 
evidence  that  the 
safeguards 
importing  plants 
prevent  in 
continue  to  beliei/e 


th  ;y 


discu  ised 


itroducion 


JMI 


Federal  Register  /  Vol.  60,  No.  9  /  Friday.  January  13,  1995  /  Rules  and  Regulations  3073 


/<  cted  or  Infested  Stock 
I  vported 

reported  he  bought 
ium  stock  from  the 
Mexico.  Another 
Geranium  ISA 
Iling  80  million 
from  Mexico  because 
disease  that  might 

A  commenter 
cuttings  from  Israel 
inspected  and  released 
a  follow  up 
Egyptian  cotton  moth, 

000  loss, 
itated  he  imported 

The  Netherlands  that 
nfested  with  the 
I  eek,"  which  could  not 
Apother  cited  growers 
down  because  of 
infested  with 
noth  and  white  rust  of 
Another  cited  an 
^stroemeria  plants  from 

that  had  tomato  spot 
w0re  being  distributed  by 
propagator, 
eports  that  mixed  fern 
Apopka  were  found 
taxa  of  insects,  and 
species  of  both 
and  HeUcotylenchus 
sterile  peat  imported 
The  Netherlands, 
reports  that 
he  Netherlands  have 
infested  with 
Pratylenchus  species, 
notes  that  the  State 
foi  md  serious  plant  pests 
mported  pre-inspected 


gf  ram 
and 


oma  mentals, 
p  ant  I 
!n  i 
thit 


1  $2;  iO 


frcm 


s  lUt  I 

lu(ts 


(id; 


these  comments 

1  background  risk 

introduced  into  the 

do  not  provide 
re.strictions  and 

in  the  proposal  for 
in  media  would  fail  to 
of  pests.  We 
that  the  proposed 


restrictions  and  safeguards  are  effective, 
for  the  reasons  discussed  in  the 
proposal. 

Safeguard  Concerns 

Several  commenters  suggest  that  the 
frequency  and  timing  of  inspections 
should  be  critically  examined  because 
pests  may  build  up  in  a  short  time.  Plant 
auctions  and  resale  transactions  would 
have  to  be  policed  to  ensure  that  the 
plants  were  grown  under  qualifying 
conditions.  These  commenters  also 
believe  that  APHIS  must  take  steps  to 
assure  effective  pest  exclusion  programs 
at  ports  of  entry,  and  guarantee 
development  and  maintenance  of 
programs  to  exclude  and/or  control 
pests. 

Several  commenters  suggested  that 
APHIS  should  include  provisions  to 
limit  numbers  of  plants  imported.  They 
felt  limits  on  plant  import  numbers 
should  relate  to  the  known  capacity  of 
each  exporting  country  to  grow  plants 
under  approved  conditions  and  should 
take  account  of  the  reasonably  expected 
output  for  each  growing  facility. 

Response:  Allocating  resources  to 
enforce  regulations  is  an  important  part 
of  any  regulatory  program,  and  APHIS 
intends  to  devote  the  resources  required 
to  ensure  that  inspections,  record- 
keeping, port  of  arrival  activities  and 
other  actions  required  under  the 
regulations  are  maintained  at  the  level 
required  for  successful  implementation 
of  this  program. 

Regarding  enforcement  and 
verification  of  compUance  with  the 
regulations,  all  growers  of  plants  in 
media  to  be  shipped  to  the  United  States 
must  keep  records  of  kinds  and  numbers 
and  time  of  shipment  for  all  plants 
brought  into,  and  shipped  from,  the 
greenhouse.  These  records  must  be 
made  available  to  inspectors  of  APHIS 
and  of  the  plant  protection  service  of  the 
foreign  country.  These  records  will  also 
help  ensure  that  the  number  of  plants 
imported  under  the  regulations  does  not 
exceed  the  number  that  could 
reasonably  be  grown  in  approved 
facilities.  If  more  plants  are  imported 
than  we  believe  could  reasonably  be 
grown  in  approved  facilities,  we  will 
investigate  possible  violations. 

Unscneduled  visits  will  be  made  to 
the  approved  greenhouses  by  inspectors 
of  both  APHIS  and  the  plant  protection 
services  of  the  growing  countries.  In 
addition  to  monitoring  the  number  of 
plants  that  can  be  shipped,  the 
inspectors  will  enforce  the  very  strict 
controls  placed  on  the  greenhouses, 
including  automatic  closing  doors, 
screening,  raised  benches,  etc. 

One  commenter  suggested  that  the 
lack  of  a  protocol  for  detecting 


movement  of  plants  from  unapproved 
greenhouses  through  approved 
greenhouses  and  the  lack  of  a 
quarantine  period  in  the  United  States 
for  imported  material  allow  too  great  a 
risk  of  nondetection  of  pests. 

Response:  The  record-keeping  and 
inspection  requirements  for  growers 
discussed  above  address  the  problem  of 
movements  from  unapproved 
greenhouses  through  approved 
greenhouses.  In  response  to  the 
quarantine  period  comment,  APHIS 
requires  postentry  quarantine  only 
when  other  import  requirements  cannot 
ensiire  the  material  is  free  from 
dangerous  plant  pests.  The  pest  risk 
associated  with  the  genera  in  growing 
media  in  the  proposal  can  usually  be 
addressed  by  other  means.  APHIS  will 
propose  postentry  quarantine  as  a 
requirement  to  admit  any  plant  in 
growing  media  when  such  a 
requirement  is  necessary;  for  example, 
the  proposal  includes  postentry 
quarantine  for  Ananas  and  Nidularium 
imported  into  Hawaii. 

Adequacy  of  Requirements  for  Growing 
Conditions  in  the  Country  of  Origin 

Several  commenters  noted  that  pests 
may  not  be  able  to  pass  through  the 
screens  proposed  for  greenhouses,  but 
other  openings  will  let  them  in  because 
greenhouses  expand  and  contract  and 
have  small  cracks  and  broken  panes  of 
glass. 

Response:  In  addition  to  specifying  a 
required  screen  mesh  size,  the  proposed 
regulations  also  rely  on  a  performance 
standard  for  pest  exclusion,  which 
inspectors  will  enforce.  The  regulations 
require  that  the  articles  must  be  grown 
in  a  greenhouse  "in  which  sanitary 
procedures  adequate  to  exclude  plant 
pests  and  diseases  are  always 
employed"  (§319.37-8(e)(2)(ii)). 

One  commenter  questioned  the 
proposed  requirement  that  growing 
plants  may  be  watered  only  with 
rainwater  that  has  been  boiled  or 
pasteurized,  with  clean  well  water,  or 
with  potable  water.  Water  fit  for  human 
consumption  (potable  water)  may  still 
contain  plant  pests  or  pathogens. 

Response:  We  believe  thai  water  that 
has  been  contaminated  with  organic 
material  to  the  point  that  it  harbors 
significant  numbers  of  plant  pests  is 
also  likely  to  harbor  human  disea-se 
pathogens  that  make  it  not  potable.  It 
therefore  would  not  be  allowed  to  be 
used  by  the  regulations.  Similarly,  water 
that  has  been  treated  to  render  it  potable 
has  been  exposed  to  chemicals  or 
treatment  conditions  that  will  destroy 
human  pathogens  and  plant  pe.sts  alike. 

One  commenter  asked:  What  is  clean 
rainwater?  Can  it  be  collected  as  runoff 


from  buildings,  which  may  be 
contaminated?  This  commenter 
suggested  that  all  irrigation  water 
should  be  treated  with  ultraviolet 
irradiation  or  filtered  to  eliminate 
spread  of  pathogens. 

Response:  Under  the  proposed 
requirement,  if  rainwater  is  used  it  must 
be  boiled  or  pasteurized,  which  would 
destroy  pathogens. 

Several  commenters  suggested  that 
the  height  requirement  for  the  raised 
growing  benches  is  not  sufficient  to 
prevent  something  on  the  ground  being 
spread  by  insects  or  by  water  splashing. 

Response:  The  benches  are  not  raised 
over  "ground,"  but  over  concrete  or 
gravel  over  plastic  sheeting.  The 
purpose  of  any  elevation  of  the  benches 
is  to  allow  air  circulation  imdemeath,  to 
separate  the  bench  and  its  plants  from 
the  drainage  off  tlie  bench,  and  to 
simplify  cleaning  and  sanitation.  The 
minimum  height  specified  was 
necessary  to  accomplish  these  tasks. 
Some  benches  may  use  trickle  irrigation 
for  watering  or  contain  approved 
growing  media  watered  by  a  circulatory 
system.  In  either  case  there  would  be  no 
splashing.  If  there  were  some  splashing, 
there  would  be  no  soil  that  would  ser\'e 
as  a  source  of  contamination  and 
spread.  In  addition,  the  height 
requirement  for  potted  plants  has  been 
in  effect  for  six  different  kinds  of  plants 
for  about  20  years.  No  exotic  pests  have 
been  found  with  shipments  of  these 
plants. 

Several  commenters  stated  that 
pesticides  in  the  growing  facilities  will 
keep  infestations  at  a  low  level  making 
visual  inspection  useless;  pesticide  use 
should  be  prohibited  to  avoid  this 
problem  of  masking. 

Response:  The  use  of  pesticides  and 
other  safeguards,  such  as  screens,  are 
mi'thods  of  reducing  the  risk  of 
introducing  exotic  pests.  We  believe 
that  the  use  of  pesticides  with  other 
safeguards  will  result  in  a  product  that 
is  essentially  pest-free.  Nineteen  years 
of  experience  with  six  other  genera  of 
plants  in  growing  media  supports  the 
concept  of  using  multiple  safeguards. 
This  systems  approach  has  long  been 
used  here  and  in  foreign  countries  to 
reduce  pest  risk  and  to  provide  a 
horticultural  product  acceptable  for 
domestic  and  international  trade. 

Other  Safeguard  Concerns 

Several  commenters  stated  that  they 
have  visited  growing  facilities  that  are 
likely  candidates  for  growing  articles 
under  the  regulations,  and  stated  that 
the  physical  and  procedural  safeguards 
required  by  the  regulations  are  not  in 
place. 


Response:  Shipments  from  growing 
facilities  may  not  begin  until  after  the 
required  growing  agreements  have  been 
signed.  APHIS  will  not  sign  an 
agreement  until  the  required  safeguards 
and  procedures  are  in  place. 

Concerns  About  APHIS  Resources 

Commenters  raised  the  following 
questions  and  concerns  about  the  level 
of  APHIS  resources  for  enforcing  the 
proposed  regulations:  APHIS  does  not 
have  adequate  resources  and 
commitment  to  fulfill  its  monitoring 
responsibility  in  foreign  countries.  The 
proposal  has  no  specifications  for 
APHIS  funding  or  staffing  for  inspection 
of  greenhouses,  mother  stock,  and 
export  plants.  APHIS  is  understaffed 
and  politically  powerless  as  evidenced 
by  problems  with  geraniums,  poinsettia 
mildew,  white  rust,  and  the  withdrawal 
from  the  U.S.  market  of  Fisher 
Geraniums.  APHIS  does  not  have 
sufficient  staff  at  ports  of  entr\',  as 
evidenced  by  unwanted  pests  that 
continue  to  be  shipped  in,  e.g., 
Xanthomonas  pelargonii  and  the  cotton 
moth  on  geraniums.  Budget  cuts  in 
USDA  should  prohibit  any  new 
products  being  considered  for 
importation  under  the  regulations. 
APHIS  cannot  control  likely  problems 
because  USDA  has  been  a  primary  target . 
for  budget  reductions.  It  is  inappropriate 
to  propose  additional  importation  of 
plant  genera  when  many  inspection 
positions  at  ports  of  entry  are  vacant. 
Current  PPQ  staffs  are  not  able  to 
adequately  inspect  and  monitor 
disposition  of  imported  plant  materials. 
The  APHIS  Vision  2000  document 
projects  continuing  decreases  in  PPQ 
staff. 

Response:  It  is  true  that  many 
variables  in  the  annual  budget  process 
can  affect  the  level  of  resources  APHIS 
can  apply  to  any  given  program  at  any 
given  time.  APHIS  intends  to  manage  its 
resources  to  allocate  the  necessary 
number  of  staff  hours  to  this  program  to 
ensure  the  level  of  inspection  and 
enforcement  necessary  for  its  safe 
operation.  If  at  any  time  we  are  unable 
to  provide  the  resources  necessar>'  for 
full  implementation  of  the  proposed 
requirements,  we  will  discontinue  or 
limit  importations  under  the 
regulations.  Our  statutor>'  authority 
allows  us  to  take  such  action  whenever 
it  is  necessary. 

Several  State  governments  indicated 
their  desire  for  a  system  by  which 
APHIS  would  notify  them  of  all 
importations  destined  for  their  States, 
especially  since  they  believe  USD.^  has 
no  plans  to  increase  port  of  entr>' 
inspection  staff  and  may  have  to 
decrease  current  staff. 


Response:  APHIS  has  a  system  to 
notify  State  Departments  of  Agricuhure 
of  the  arrival  in  the  United  States  of 
plants  destined  for  their  States.  Any 
State  may  request  and  receive 
notification  f.om  APHIS  of  the  arrival  of 
plants  imi>orted  in  accordance  with 
these  regulations. 

Pest  Risk  Analysis  Methodology 

Some  commenters  believed  the 
database  of  pest/host  information 
APHIS  assembled  in  the  course  of  pest 
risk  assessment  was  too  narrow  and 
exclusive.  Several  felt  that  because  the 
automated  databases  employed  do  not 
contain  reports  from  before  1970. 
applicable  historical  information  about 
possible  pest  risks  was  not  included. 
Two  commenters  cited  specific  pests 
that  were  not  identified  by  the  database 
(pathogens  from  Israel  and  Egyptian 
cotton  moth)  and  stated  that  these  pests 
should  have  been  considered  in 
evaluating  the  proposed  importations. 

Some  commenters  felt  that  published 
reports  of  pests  associated  with 
particular  plant  articles  are  an 
insufficient  source  of  data  for  pest  risk 
decisionmaking.  One  stated  that 
ignoring  a  pathogen  until  it  does  enough 
damage  to  be  noticed  in  research  articles 
does  not  ensure  safety  of  our 
agriculture;  we  can't  assume  an 
organism  is  not  of  quarantine 
significance  only  because  there  is  little 
or  no  economic  damage  or  biological 
information  or  data  published  in 
scientific  journals.  Another  stated  that  a 
lack  of  information  in  scientific  papers 
on  a  particular  pest  does  not  constitute 
proof  that  there  is  no  problem  with  that 
pest.  Another  cited  the  comparative 
paucity  of  reports  in  the  scientific  and 
regulatory  literature  of  pests  in  Asia  and 
parts  of  Europe  as  a  sign  that  the 
database  employed  by  the  regulations  is 
incomplete. 

Response:  The  scientist  obtained  an 
excellent  coverage  of  the  worlds' 
scientific  literature  by  using  the  data 
bases  in  their  search  for  literature.  In 
addition,  PPQ  furnished  copies  uf 
important  papers  for  use  in  the 
assessment.  Furthermore,  scientists  had 
the  option  to  consult  the  references  to 
older  papers  that  are  found  at  the  end 
of  the  scientific  articles  that  appear  after 
1970.  The  outside  scientists  had  their 
own  references  and  their  University 
libraries  as  well. 

We  agree  that  the  pest  and  potential 
host  data  employed  were  not  and  cannot 
be  comprehensive.  However,  we  believe 
the  database  assembled  the  best  feasible 
collection  of  data  relevant  to  the 
decisionmaking  process  required  for  the 
proposal  of  regulations.  To  address  the 
fact  that  unknown  or  underreported 
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proposal  to  allow  importation  of  these 
plants  in  growing  media  was  based  on 
the  best  information  available  to  us  at 
that  time,  which  indicated  the  plants 
could  be  safely  imported.  The  validity 
of  allowing  these  plants  in  media  to  be 
imported  is  supported  by  the  fact  that 
many  such  plants  have  been  imported 
without  any  evidence  of  introducing 
exotic  plant  pests. 

Now  we  have  proposed  to  add  five 
new  kinds  of  plants  established  in 
growing  media.  This  final  rule  allows 
importation  of  four  of  the  proposed 
genera.  Again,  we  have  used  the  best 
information  available,  which  includes 
nearly  20  years  of  experience  with 
potted  plants  from  The  Netherlands  to 
determine  that  the  genera  of  plants  may 
be  imported  without  significant  pest 
risk,  if  the  proposed  conditions  are 
observed. 

Several  commenters  stated  that  since 
many  fungi  and  other  pests  are  not  well 
known,  it  is  impossible  to  determine 
when  a  new  strain  of  a  pest  is  being 
introduced  with  a  newly  allowed  host. 
These  commenters  opposed  increasing 
the  variety  of  plants  imported  in 
growing  media  for  this  reason. 

Response:  The  commenters  should 
note  that  the  plants  we  are  allowing  to 
be  imported  may  already  be  imported 
bare-rooted,  and  therefore  do  not 
represent  new  types  of  host  material. 
Certainly,  allowing  the  host  material  to 
be  imported  associated  with  growing 
media  presents  some  risks  not  presented 
by  bare-rooted  plants.  However,  the  risk 
analyses  acknowledged  the  existence  of 
unknown  fungi  and  other  pests,  and 
evaluated  the  likely  scope  of  the  risk 
they  present  by  using  risks  of  known 
fungi  and  other  pests  as  benchmarks. 

Several  commenters  suggested  that 
the  pest  risk  analysis  was  weak  because 
the  outside  scientists  who  assisted  in 
studying  the  risks  were  not  in  a  position 
to  review  recommended  safeguards  and 
analyze  their  efficacy. 

Response:  We  deliberately  asked  the 
researchers  to  evaluate  the  pest  risks 
without  regard  to  particular  potential 
inspections,  treatments,  or  other 
safeguards  that  might  be  imposed  by 
APHIS.  We  did  this  to  obtain  an 
unbiased  baseline  of  pest  risk  potential, 
and  because  we  were  employing  the 
researchers  to  evaluate  pest  risks,  not 
the  efficacy  of  a  variety  of  treatments 
and  safeguards.  The  selection  of 
particular  treatment  or  safeguard 
requirements  is  a  regulatory  decision, 
not  a  scientific  one. 

Several  commenters  felt  that  the 
proposed  rule  shows  that  APHIS 
apparently  ignored  the  findings  of  its 
own  scientists  and  team  of  outside 
experts,  who  in  the  Kahn  report 


identified  major  risks  for  importation  of 
Rhododendron  and  significant  risks  for 
other  genera. 

Response:  The  Kahn  report  identified 
risks,  but  did  not  address  whether  some 
feasible  combination  of  safeguards 
could  control  those  risks.  APHIS  has 
extensive  program  operations 
experience  and  methods  development 
data  that  document  which  safeguards 
can  be  used  to  control  particular  types 
of  risks.  APHIS  evaluated  the  risks 
identified  in  the  Kahn  report  and 
concluded  that  import  requirements  and 
safeguards  of  proven  effectiveness  could 
be  employed  to  reduce  those  risks  to  a 
safe  level. 

The  statement  that  APHIS  ignored  the 
results  of  its  own  scientists  is 
misleading.  There  were  two  groups.  One 
group  was  charged  with  pest  risk 
analysis  to  determine  the  potential  risk 
of  each  organisms  assuming  the  only 
safeguard  in  place  was  inspection  of  a 
sample  at  a  port  of  entry.  The  reason  for 
this  specification  was  to  allow  outside 
scientists  to  make  biological 
assessments  without  being  encumbered 
with  quarantine  procedures.  The  thrust 
was  toward  determining  the  potential 
risk  based  on  life  cycles-a  biological 
assessment  where  the  true  or  projected 
risk  may  be  determined." 

Under  tho.se  circumstances,  it  is  not 
surprising  that  based  on  the  life  cycles 
of  the  most  important  exotic  pests,  that 
the  recommendation  was  to  prohibit 
Rhododendron.  The  scientist  believed 
that  inspection  at  a  port  of  entry,  as  a 
sole  safeguard,  is  not  an  adequate 
safeguard  to  prevent  the  entry  of 
Rhododendron  pests. 

However,  the  commenter  did  not 
consider  the  actions  of  the  second 
group,  which  was  charged  with  risk 
management.  The  second  group 
considered  all  the  hazardous  and  high 
risk  plant  pests  listed  by  the  scientists 
in  the  first  group  and  set  up  a  system 
of  independent  safeguards  listed  in  the 
proposed  rule.  The  whole  proposed  rule 
is  equal  to  the  sum  of  its  parts — risk 
assessment  and  risk  management. 

Other  Pest  Risk  Analysis  Methodology 
Concerns 

Commenters  made  the  following 
suggestions:  Pest  risk  analyses  done  by 
APHIS  should  consider  fewer  plants  at 
a  time.  APHIS  should  expand  the 
coverage  of  the  analyses  to  ensure 
including  the  pests  that  pose  the 
greatest  risk.  APHIS  should  add  an 
additional  criterion  to  its  risk 
assessment  standards  to  measure 
quality,  depth,  and  coverage  of  available 
information  on  a  given  genus. 

Response:  We  conducted  a  pest  risk 
analysis  for  each  of  five  genera  of  plants. 


We  believe  that  the  various  species 
within  each  genus  have  sufficient 
similarities  in  terms  of  pest  host 
potential  to  make  this  a  reasonable 
approach.  We  believe  the  analyses  did 
address  the  pests  posing  the  greatest 
risk,  and  we  are  not  aware  of  a  statistical 
model  that  demonstrates  otherwise.  We 
believe  rating  quality,  depth,  and 
coverage  of  available  information  on  a 
given  genus  is  best  done  by  professional 
judgment  of  qualified  plant  scientists, 
not  by  a  formula,  and  this  is  the 
approach  we  used. 

Preemption  and  Other  Concerns  of 
States 

One  commenter  expressed  concern 
about  the  preemption  clause  that  would 
prevent  Hawaii  from  enforcing  its 
statutes  to  protect  Hawaiian  agriculture. 
This  commenter  stated  that  Hawaii  is 
unique  in  having  a  higher  probability  of 
pests  becoming  established,  due  to  its 
climate.  The  commenter  believes  APHIS 
should  clarify  at  what  point  foreign 
commerce  ceases,  especially  as  to 
whether  affected  States  will  be  able  to 
participate  in  the  decisionmaking  or 
whether  States  will  simply  be  notified 
of  the  final  decision. 

Response:  The  extent  to  which  this 
regulation  would  preempt  State  or  local 
requirements  is  no  more  or  less  than 
with  our  other  regulations.  Federal 
regulations  would  preempt  State  or 
Jocal  requirements  only  when  they  are 
inconsistent  with  the  Federal 
requirement.  Federal  requirements 
preempt  State  or  local  requirements 
while  the  articles  are  in  foreign 
commerce,  which  generally  lasts  at  least 
until  the  article  is  purchased  by  the 
ultimate  user  and  taken  to  its  final 
destination. 

Several  commenters  stated  that  the 
proposed  changes  would  increase 
pressure  on  the  California  Department 
of  Food  and  Agriculture  for  subsequent 
detection  of  pests  after  release  by 
APHIS. 

Response:  The  rule  was  designed  to 
prevent  the  introduction  of  pests,  not  to 
discover  them  after  importation.  We 
believe  that  articles  imported  in 
accordance  with  the  requirements  of  the 
regulations  will  contain  few  or  no 
significant  plant  pests,  and  should 
therefore  require  little  increase  in  the 
workload  for  the  plant  protection 
services  of  California  or  other  States. 

Economic  Concerns 

A  number  of  commenters  raised 
concerns  about  the  preliminary 
economic  analysis  and  suggested  ways 
to  improve  it.  The  analysis  has  been 
revised  to  address  impacts  on  both 
wholesale  and  retail  firms,  to  utilize  up- 


to-date  data,  and  to  address  other 
concerns  of  commenters.  See  the 
"Executive  Order  12866  and  Regulatory 
Flexibility  Act"  section  of  this 
document. 

Some  commenters  thought  that  the 
economic  analysis  should  take  into 
account  the  potential  cost  should 
dangerous  pests  be  introduced  and 
cause  major  infestations. 

Response:  We  think  the  economic 
analysis  should  focus  on  the  expected 
effects  of  the  proposed  action,  and 
should  rely  as  far  as  possible  on  data 
that  are  known  or  can  be  reasonably 
extrapolated.  Although  it  is  possible  to 
assume  that  a  pest  introduction  will 
occur  despite  strict  regulator^' 
requirements,  and  to  endow  the 
introduced  pest  with  the  capability  to 
cause  any  degree  of  harm  to  U.S.  plants, 
this  type  of  speculation  does  not  seem 
to  us  to  have  much  value  in  the  absence 
of  any  real  data.  We  based  the  economic 
analysis  on  what  we  believe  to  be  the 
effects  of  the  regulations,  based  on  past 
experience  and  study  of  the  proposed 
action.  The  expected  effects  include 
importation  of  a  modest  amount  of  plant 
material,  without  the  introduction  and 
establishment  of  serious  plant  pests. 

Other  Policy  Issues 

One  commenter  stated  that  the  APHIS 
mandate  is  to  protect  our  environment 
and  not  to  foster  foreign  trade. 

Response:  Regulatory  actions  by 
APHIS  may  have  positive  or  negative 
effects  on  foreign  trade,  and  we  are 
required  to  analyze  those  likely  effects 
and  make  the  analysis  available  to  the 
public.  However,  we  do  not  base  our 
import  regulations  on  their  possible 
effect  on  trade,  but  on  analysis  of 
whether  articles  may  be  imported  with 
an  insignificant  risk  of  the  introduction 
of  plant  pests. 

Several  commenters  stated  that  this 
proposal  sets  a  precedent  that  will  allow 
many  other,  more  dangerous  plants  to 
be  imported  in  media. 

Response:  The  precedent  for 
importing  plants  in  growing  media  from 
other  than  Canada  was  set  in  1980, 
when  five  kinds  of  plants  were  allowed 
importation  in  accordance  with 
§  319.37-8(e).  APHIS  intends  to  propose 
allowing  the  importation  of  additional 
requested  plants  when  it  finds  the 
plants  can  be  imported  without 
significant  risk  of  introducing  exotic 
plant  pests.  APHIS  also  intends  to 
prohibit  (or  continue  prohibiting)  those 
plants  it  finds  can  not  be  imported 
without  a  significant  risk  of  introducing 
exotic  plant  pests. 

One  commenter  stated  that  APHIS 
must  endeavor  to  ensure  that  no  pest  of 
any  plant  is  introduced:  only  after  doing 


this  can  APHIS  make  adjustments  io 
promote  free  trade. 

Response:  APHIS  has  no  authority  »n 
prohibit  the  importation  of  plants  in 
order  to  "ensure  that  no  pest  of  any 
plant  is  introduced".  Rather,  th"  Plan' 
Quarantine  Act  gives  us  authority  to 
prohibit  the  importation  of  plants  inln 
the  United  States  "in  order  to  prevent 
the  introduction  into  the  United  Stales 
of  any  tree,  plant,  or  fruit  disease  or  of 
any  injurious  insect,  new  to  or  not 
theretofore  widely  prevalent  or 
distributed  within  and  throughout  the 
United  States"  (emphasis  added) 

Endangered  Species  Concerns 

Several  commenters  noted  that  an 
endangered  Rhododendron  species  in 
the  United  States  might  be  damaged  b\ 
alien  pests  introduced  on  imported 
Rhododendron.  Some  commenters 
further  argued  that  other  plant  and  tree 
species  that  are  currently  listed,  or  that 
are  candidates  for  listing,  could  be 
harmed  by  pests  brought  in  with  the  five 
genera  proposed  for  importation. 

Response:  We  will  consult  with  the 
Fish  and  Wildlife  Service  under  the 
Endangered  Species  Act  prior  to  taking 
final  action  on  the  proposal  for 
Rhododendron.  Regarding  the  other 
genera,  no  commenter  provided 
information  linking  their  importation  to 
any  specific  risk  to  a  domestic  species 
that  is  listed  or  a  formal  candidate  for 
listing  under  the  Endangered  Species 
Act. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  determined  to  be 
economically  significant,  and  was 
reviewed  by  OMB  under  Executive 
Order  12866. 

The  composite  effect  of  this 
rulemaking  and  several  anticipated 
related  rulemakings  over  the  next 
several  years,  which  could  result  in 
allowing  importation  of  over  60  genera 
of  plants  in  growing  media  that  are 
currently  prohibited,  could  have  effects 
on  U.S.-foreign  competition  that  .ire 
within  the  scope  of  the  definition  of 
economically  significant  in  Exetutive 
Order  12866. 

We  have  prepared  a  final  Regulator, 
Impact  Analysis  (RIA)  and  a  final 
Regulatory  Flexibility  Analysis  (RFA) 
concerning  the  current  final  rule  and 
future  rules  allowing  the  importation  of 
additional  plants  in  growing  media.  The 
exact  content  of  future  rules  to  be 
propo.sed  in  this  area,  including  the 
final  list  of  plants  to  be  allowed  entry 
established  in  growing  media,  will  not 
be  known  until  APHIS  completes  pest 
risk  analysis  and  decision-making 
processes  necessary  for  the  development 
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of  these  proposed  rules.  Therefore,  the 
final  RIA  and  RFA  take  a  broad 
approach  and  ihake  certain  necessar>' 
assumptions  in  order  to  form  an 
estimate  of  ecoaomic  effects.  The  RIA 
and  RFA  assume  that  APHIS  will 
propose  to  allow  entry  of  all  plants  in 
growing  media  for  which  we  have 
received  requeiits  for  entry,  and  make 
generic  assimij  tions  about  safeguards 
and  precautionary  procedures  that  may 
be  required  for  entry  of  some  genera. 
However,  it  is  nnlikely  that  APHIS,  after 
conducting  peat  risk  analyses,  will 
propose  to  allow  entry  of  all  requested 
plants.  In  addition,  the  safeguards  and 
precautionary  procedures  necessary  for 
safe  entry  of  sotne  genera  will  be 
developed  and  refined  later  in  the  rule 
development  process.  Therefore,  the 
RIA  and  RFA  vtill  be  continually 
updated  and  rejfined  as  choices  are 
made  and  ruleiriaking  advances,  to 
incorporate  mere  precise  information  on 
the  costs,  bene:  its,  and  other  economic 
effects  associat  jd  with  rulemaking 
decisions. 

The  current  version  of  the  RIA  and 
RFA  addresses  potential  impacts  of 
possible  future  actions  in  general  terms, 
and  addresses  (he  impacts  of  adding  the 
genera  and  requirements  discussed  by 
this  proposed  r  jle  more  specifically. 
Copies  of  the  R  A  and  RFA  may  be 
obtained  by  sending  a  written  request  to 
the  Chief.  Regt  latory  Analysis  and 
Development,  1  'PD,  APHIS,  USDA,  P.O. 
Drawer  810,  Ri  /erdale,  MD  20738. 

This  final  ru  e  will  allow  importation 
of  articles  of  th  j  genera  Alstwemeha, 
Ananas,  Anthi  rium,  and  Nidularium 
that  meet  the  n  quirements  of  the 
regulations.  W(  i  anticipate  that  this 
change  would  I  lave  the  following 
economic  impl  cations.  Allowing  entry 
of  additional  g<  nera  would  enhance 
consumer  pure  ia.sing  power  (consumer 
surplus).  Foreij  ;n  producers  would  be 
able  to  market  heir  plants  in  the  U.S. 
market.  This  w  11  likely  decrease 
domestic  price: ;  for  the  four  genera,  and 
will  enable  U.S .  consumers  to  purchase 
a  wider  variety  of  potted  plants  at  lower 
prices. 

Given  prevai  ing  price  discrepancies 
between  dome;  tic  and  foreign  plant 
markets,  reveni  le  for  domestic 
producers  will  ikely  decrease  slightly 
as  a  result  of  fn  ser  trade  in  the  four 
genera  affected  by  this  proposal.  The 
exact  amount  cf  decrease  will  be 
determined  by  demand  elasticities  for 
potted  plants. '  "he  net  impact  to  society 
would  be  posit  ve  since  consumer  gains 
will  more  than  offset  losses  incurred  by 
domestic  prodi  cers. 

Based  on  florist  and  nursery  sales,  the 
estimated  valu( !  of  potted  Alstroemeria, 
Ananas,  Antbu  rium,  and  Nidularium 
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production  in  the  United  States  totals 
about  $1.4  million  annually.  This 
represents  less  than  one  percent  of  the 
total  annual  value  of  the  domestic 
nursery  and  floriculture  industry, 
estimated  at  about  $8.9  billion. 
Allowing  imports  of  these  potted  plant 
genera  could  cause  some  domestic 
producers  to  switch  to  growing  other 
plant  genera. 

Utilizing  available  production  and 
price  data,  low  and  high  impact 
scenarios  we  developed  to  estimate 
potential  changes  in  net  U.S.  welfare 
from  Anthurium  imports.  This  study 
assumes  that  prices  will  drop  by  10  and 
30  percent  in  the  low  and  high  impact 
scenarios  respectively.  A  unitary  supply 
elasticity  and  three  demand  elasticities 
( -  0.5,  - 1,  and  - 1.5)  were  used  to 
estimate  a  range  of  potential  net  impacts 
for  both  scenarios. 

Consumers  and  domestic  importers  of 
Alstroemeria,  Ananas,  and  Nidularium 
will  also  benefit  from  the  rule's  impact. 
The  revisions  will  increase  the 
availability  of  the  three  genera  in  the 
U.S.  market.  However,  APHIS  was  not 
able  to  quantify  the  impact  on  the 
domestic  market  for  Alstroemeria, 
Ananas,  and  Nidularium.  These  three 
genera  are  produced  by  a  handful  of 
small  producers  and  data  is  not 
published  to  avoid  disclosing 
proprietary  information. 

The  low  impact  scenario  indicates 
that  the  rule's  revisions  will  increase  net 
welfare  for  U.S.  society  by  between 
$7,000  and  $20,000.  Domestic 
consumers  of  Anthurium  will  incur 
welfare  gains  of  between  $137,000  and 
$143,000.  By  contrast,  U.S.  Anthurium 
producers  will  incur  welfare  losses 
totaling  between  $123,000  and 
$130,000. 

When  prices  are  reduced  by  30 
percent  net  welfare  is  increased  by 
between  $183,000  and  $283,000. 
Consumer  welfare  is  increased  by 
between  $430,000  and  $490,000.  and 
producer  welfare  is  decreased  by 
between  $207,000  and  $246,000. 

Information  contained  in  the  "Census 
of  Horticultural  Specialties  (1988)"  '  can 
be  used  to  segment  domestic  nurseries 
by  value  of  annual  sales.  Value  of 
annual  sales  was  used  as  a  guide  in 
determining  which  nurseries  would 
qualify  as  a  "small"  business. 
Additionally,  the  Small  Business 


'  Limitations  of  data:  The  Census  of  Horticultural 
Specialties  (1988)  does  not  represent  all  producers 
of  horticultural  specialty  products  in  1988.  Because 
the  census  was  voluntary,  it  only  represents  those 
growers  in  1987  who  cooperated  and  provided 
information  on  their  activities  for  1988.  In  addition, 
it  includes  2.829  additional  growers  enumerated  in 
28  Slates  bv  the  National  Agricultural  Statistics 
Service  (NASS). 


Administration  (SBA)  has  established 
guidelines  for  determining  which 
economic  entities  meet  the  definition  of 
a  "small"  entity. 

The  four  genera  are  produced  by 
about  79  domestic  producers.  Nurseries 
with  annual  sales  of  $3.5  million  or  less 
are  considered  "small"  for  purposes  of 
this  analysis.  Annual  receipts  of  less 
than  $3.5  million  is  the  standard  used 
for  all  industries  not  specifically  listed 
by  the  SBA.  All  of  the  79  commercial 
nurseries  are  small  according  to  the 
above  criteria. ^  These  nurseries  are 
diversified  operations  that  produce 
many  varieties  of  potted  plants  and 
other  greenhouse  products.  The  nature 
of  their  business  requires  nurseries  to 
make  frequent  adjustments  to  the  types 
of  plants  they  grow  and  sell,  as  new 
types  become  popular  and  public  taste 
changes.  If  producing  the  four  genera 
becomes  unprofitable,  these  nurseries 
should  be  able  to  defray  losses  by 
shifting  to  other,  more  profitable 
product  lines.  Therefore,  the  Agency 
anticipates  that  the  revisions  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small 
producers. 

The  SBA  definition  of  a  small 
business  engaged  in  the  import/export 
business  is  one  that  employs  no  more 
than  100  employees.  The  number  of 
firms  that  may  be  qualified  as  a  small 
business  under  this  definition  cannot  be 
determined.  Small  importers  will  likely 
benefit  from  the  rule  change.  The 
regulatory  revisions  will  enable  some 
small  importers  to  enhance  their  income 
through  imports  of  the  four  genera  in 
growing  media. 

Small  retailers  will  benefit  from 
importation  of  Alstroemeria,  Ananas, 
Anthurium,  and  Nidularium  in  growing 
media.  The  rule  will  enhance  the 
availability  and  quality  of  potted  plants 
in  the  U.S.  market.  Plant  retailers  will 
benefit  from  lower  wholesale  prices  and 
will  likely  pass  these  savings  on  to  their 
customers.  This  will  increase  annual 
sales  volume  and  revenue. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  This  final  rule  will  allow 
Alstroemeria,  Ananas.  Anthurium,  and 


2  U.S.  Department  of  Commerce;  "Census  of 
Horticultural  Specialties  (1988)";  Washington.  DC. 
Information  was  not  available  for  Alstroemeria. 
Ananas,  and  Nidularium  due  to  proprietary 
concerns. 


Nidularium  established  in  growing 
media  to  be  Imported  into  the  United 
States  from  any  country  that  meets  the 
requirements  of  §319.37-8(e).  Under 
this  rule.  State  and  local  laws  and 
regulations  regarding  articles  imported 
will  be  preempted  while  the  articles  are 
in  foreign  commerce.  Some  nursery 
stock  articles  are  imported  for 
immediate  distribution  and  sale  to  the 
public,  and  remain  in  foreign  commerce 
until  sold  to  the  ultimate  consumer.  The 
question  of  when  foreign  commerce 
ceases  in  other  cases  must  be  addressed 
on  a  case-by-case  basis.  This  final  rule 
has  no  retroactive  effect,  and  will  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  final  rule.  The 
assessment  provides  a  basis  for  the 
conclusion  that  the  importation  in 
growing  media  of  the  four  genera  of 
plants  covered  by  the  rule,  under  the 
conditions  specified  in  the  rule,  would 
not  present  a  risk  of  introducing  or 
disseminating  plant  pests  and  would 
not  have  a  significant  impact  on  the 
quality  of  the  human  environment. 
Based  on  the  finding  of  no  significant 
impact,  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  et  seq.);  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  Parts  1509-1508);  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb):  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384,  August  28, 1979,  and  44 
FR  51272-51274,  August  31, 1979). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  S\V.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  In  addition, 
copies  may  be  obtained  by  writing  to  the 
individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Paperwork  Reduction  Act 

This  document  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 


List  of  Subjects  in  7  CFR  Part  319 

Bees,  Coffee,  Cotton,  Fruits,  Honey, 
Imports,  Nursery  stock.  Plant  diseases 
and  pests,  Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

Accordingly,  7  CFR  part  319  is 
amended  as  follows: 

1.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  150dd,  1.50ce,  150ff, 
151-167.  450;  21  U.S.C.  136  and  136a;  7  CFR 
2.17.  2.51.  and  371.2(c). 

2.  In  §319.37-1.  the  following 
definitions  are  added  in  alphabetical 
order: 

§319.37-1    Definitions. 

*  «        *        *        * 

Clean  well  water.  Well  water  that  does 
not  contain  plant  pathogens  or  other 
plant  pests. 

***** 

Potable  water.  Water  which  is 
approved  for  drinking  purposes  by  the 
national  or  local  health  authority  having 
jurisdiction. 

***** 

3.  In  §  319.37-13.  footnote  11  and  the 
reference  to  it  are  redesignated  as 
footnote  12. 

4.  In  §  319.37-8.  paragraph  (e)  is 
revised  and  paragraph  (g)  is  added  to 
read  as  follows: 

§319.37-8    Growing  media. 

*  ft        *        *        * 

(e)  A  restricted  article  of  any  of  the 
following  groups  of  plants  may  be 
imported  established  in  an  approved 
growing  medium  listed  in  this 
paragraph,  if  the  article  meets  the 
conditions  of  this  paragraph,  and  is 
accompanied  by  a  phytosanitarj" 
certificate  issued  by  the  plant  protection 
service  of  the  country  in  which  the 
article  was  grown  that  declares  that  the 
article  meets  the  conditions  of  this 
paragraph:  Alstroemeria,  Ananas,** 
Anthurium,  Begonia.  Gloxinia  (= 
Sinningia),  Nidularium,**  Peperomia, 
Polypodiophyta  (=Filicales)  (ferns),  and 
Saintpaulia. 

(1)  Approved  growing  media  are 
baked  expanded  clay  pellets,  cork,  glass 
wool,  organic  and  inorganic  fibers,  peat, 
perlite,  polymer  stabilized  starch, 
plastic  particles,  phenol  formaldehyde, 
polyethylene,  polystyrene, 
polyurethane,  rock  wool,  sphagnum 
moss,  ureaformaldehvde,  vermiculite,  or 


' '  These  articles  are  bromeliads.  and  if  imported 
into'Hawaii.  bromeliads  are  subject  lo  posientry 
quarantine  in  accordance  with  §  319.37-7. 


volcanic  rock,  or  any  combination  of 
these  media.  Growing  media  must  not 
have  been  previously  used. 

(2)  Articles  imported  under  this 
paragraph  must  be  grown  in  compliance 
with  a  written  agreement  for 
enforcement  of  this  section  signed  by 
the  plant  protection  service  of  the 
countr)'  where  grown  and  Plant 
Protection  and  Quarantine,  must  be 
developed  from  mother  stock  that  was 
inspected  and  found  free  from  evidence 
of  disease  and  pests  by  an  APHIS 
inspector  or  foreign  plant  protection 
service  inspector  no  more  than  60  days 
prior  to  the  time  the  article  is 
established  in  the  greenhouse  (e.xcept 
for  articles  developed  from  seeds 
germinated  in  the  greenhouse),  and 
must  be: 

(i)  Grown  in  compliance  with  a 
written  agreement  between  the  grower 
and  the  plant  protection  ser\'ice  of  the 
country  where  the  article  is  grown,  in 
which  the  grower  agrees  to  comply  with 
the  provisions  of  this  section  and  to 
allow  inspectors,  and  representatives  of 
the  plant  protection  ser\'ice  of  the 
country  where  the  article  is  grown, 
access  to  the  growing  facility  as 
necessary  to  monitor  compliance  with 
the  provisions  of  this  section; 

(ii)  Grown  solely  in  a  greenhouse  in 
which  sanitary  procedures  adequate  to 
exclude  plant  pests  and  diseases  are 
always  employed,  including  cleaning 
and  disinfection  of  floors,  benches  and 
tools,  and  the  application  of  measures  to 
protect  against  any  injurious  plant 
diseases,  injurious  insect  pests,  and 
other  plant  pests.  The  greenhouse  must 
be  free  from  sand  and  soil  arid  must 
have  screening  with  openings  of  not 
more  than  0.6  mm  on  all  vents  and 
openings  except  entryways.  All 
entryways  must  be  equipped  with 
automatic  closirfo  doors; 

(iii)  Rooted  and  grown  in  an  k  live 
state  of  foliar  growth  for  at  least  four 
consecutive  months  immediately  prior 
to  importation  into  the  United  States,  in 
a  greenhouse  unit  that  is  used  solely  for 
articles  grown  in  compliance  with  this 
paragraph; 

(i\j  Grown  from  seeds  germinated  in 
the  greenhouse  unit;  or  descended  from 
a  rrtother  plant  that  was  grown  for  at 
least  9  months  in  the  exporting  country 
prior  to  importation  into  the  United 
States  of  the  descendent  plants, 
provided  {hal  if  the  mother  plant  was 
imported  into  the  exporting  country 
from  another  country,  it  must  be: 

(A)  Grown  for  at  least  12  rtionths  in 
the  exporting  country  prior  to 
importation  of  the  descendent  plants 
into  the  United  States,  or 

(B)  Treated  at  the  time  of  importation 
into  the  exporting  country  with  a 
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treatment  prescHbed  for  pests  of  that 
plant  by  the  plant  protection  service  of 
the  exporting  country  and  then  grown 
for  at  least  9  mcnths  in  the  exporting 
country  prior  tc  importation  of  the 
descendent  plants  into  the  United 
States; 

(v)  Watered  ohly  with  rainwater  that 
has  been  boiled  or  pasteurized,  with 
clean  well  water,  or  with  potable  water; 

(vi)  Rooted  ai  d  grown  in  approved 
growing  media  isted  in  §  319.37-8(e)(l) 
on  benches  sup  jorted  by  legs  and  raised 
at  least  46  cm  a  tove  the  floor; 

(vii)  Stored  ai  id  packaged  only  in 
areas  free  of  sand,  soil,  earth,  and  plant 
pests;  and, 

(viii)  Inspected  in  the  greenhouse  and 
evidence  of  plant  pests 
an  APHIS  inspector  or 
f  he  plant  protection 
service  of  the  e)  porting  country,  no 
more  than  30  d<  ys  prior  to  the  date  of 
export  to  the  Ui  ited  States. 


found  free  from 
and  diseases  by 
an  inspector  of 
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information  on  the  method 
regulated  article  for 

listory  of  past  plant  pest 
introductions 
from  plant  protection 
countries)  associated 
gultted  article. 
qi  arantine  pests.  For  the 
specified  in  an 
rmine  what  plant  pests 
pests  are  associated 
plant  from  which  the 
was  derived,  in  the 
ity  of  origin.  A  plant 
3ne  of  the  following 
qua  antine  pest  and  will  be 
in  accordance  with 
of  this  section: 
nous  plant  pest  not 
United  States; 

ous  plant  pest. 
United  States  and  capable 
ssei  nination  in  the  United 


jenous  plant  pest  that  is 
I  nited  States  and  has 


reached  probable  limits  of  its  ecological 
range,  but  differs  genetically  from  the 
plant  pest  in  the  United  States  in  a  way 
that  demonstrates  a  potential  for  greater 
damage  potential  in  the  United  States; 

(iv)  Native  species  of  the  United 
States  that  has  reached  probable  limits 
of  its  ecological  range,  but  differs 
genetically  from  the  plant  pest  in  the 
United  States  in  a  way  that 
demonstrates  a  potential  for  greater 
damage  potential  in  the  United  States; 
or 

(v)  Non-indigenous  or  native  plant 
pest  that  may  be  able  to  vector  another 
plant  pest  that  meets  one  of  the  criteria 
in  (g)(2)(i)  through  (iv)  of  this  section. 

(3)  Conduct  individual  pest  risk 
assessments.  Each  of  the  quarantine 
pests  identified  by  application  of  the 
criteria  in  paragraph  (g)(2)  of  this 
section  will  be  evaluated  based  on  the 
following  estimates: 

(i)  Estimate  the  probability  the 
quarantine  pest  will  be  on,  with,  or  in 
the  regulated  article  at  the  time  of 
importation; 

(li)  Estimate  the  probability  the 
quarantine  pest  will  survive  in  transit 
on  the  regulated  article  and  enter  the 
United  States  undetected; 

(iii)  Estimate  the  probability  of  the 
quarantine  pest  colonizing  once  entered 
into  the  United  States; 

(iv)  Estimate  the  probability  of  the 
quarantine  pest  spreading  beyond  the 
colonized  area;  and 

(v)  Estimate  the  actual  and  perceived 
economic,  environmental  and  social 
damage  that  would  occur  if  the 
quarantine  pest  is  introduced,  colonizes, 
and  spreads. 

(4)  Determine  overall  estimation  of 
risk  based  on  compilation  of  component 
estimates.  This  step  will  evaluate 
whether  the  pest  risk  of  importing  a 
regulated  article  established  in  growing 
media,  as  developed  through  the 
estimates  of  paragraph  (g)(3)  of  this 
section,  is  greater  than  the  pest  risk  of 
importing  the  regulated  article  with  bare 
roots  as  allowed  by  §  319.37-8(a). 

(i)  If  the  pest  risk  is  determined  to  be 
the  same  or  less,  the  regulated  article 
established  in  growing  media  will  be 
allowed  importation  under  the  same 
conditions  as  the  same  regulated  article 
with  bare  roots. 

(ii)  If  the  pest  risk  is  determined  to  be 
greater  for  the  regulated  article 
established  in  growing  media,  APHIS 
will  evaluate  available  mitigation 
measures  to  determine  whether  they 
would  allow  safe  importation  of  the 
regulated  article.  Mitigation  measures 
currently  in  use  as  requirements  of  this 
subsection,  and  any  other  mitigation 
methods  relevant  to  the  regulated  article 
and  plant  pests  involved,  will  be 


compared  with  the  individual  pest  risk 
assessments  in  order  to  determine 
whether  requiring  particular  mitigation 
measures  in  connection  with 
importation  of  the  regulated  article 
would  reduce  the  pest  risk  to  a  level 
equal  to  or  less  than  the  risk  associated 
with  importing  the  regulated  article 
with  bare  roots  as  allowed  by  §  319.37- 
8(a).  If  APHIS  determines  that  use  of 
particular  mitigation  measures  could 
reduce  the  pest  risk  to  this  level,  and 
determines  that  sufficient  APHIS 
resources  are  available  to  implement  or 
ensure  implementation  of  the 
appropriate  mitigation  measures,  APHIS 
will  propose  to  allow  importation  into 
the  United  States  of  the  requested 
regulated  article  if  the  appropriate 
mitigation  measures  are  employed. 

§319.37-9    (Amended] 

5.  In  §  319.37-9,  the  phrase  "is  not 
intermixed  with  other  approved  packing 
material;"  is  removed. 

Done  in  Washington,  DC,  this  9th  day  of 
January  1995. 

Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc  95-935  Filed  1-12-95;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  249 

[Release  Nos.  34-35204] 
RIN3235-AG10 

Rulemaking  for  EOGAR  System; 
Correction 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Correction  to  final  rules. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  rules  that  were 
published  Friday,  December  30, 1994 
(59  FR  67752).  Those  rules  relate  to  the 
implementation  of  the  Electronic  Data 
Gathering,  Analysis  and  Retrieval 
("EDGAR ')  system. 

EFFECTIVE  DATE:  The  EDGAR  rules  and 

amendments  are  effective  January'  30, 

1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  R.  Budge,  Office  of  Disclosure 

Policy,  Division  of  Corporation  Finance 

at  (202)  942-2910. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  disclosure  form  that  is  tjje  subject 
of  this  correction  was  intended  to  be 


amended  in  connection  with  the 
rulemaking  to  fully  implement 
mandated  electronic  filing  on  the 
EDGAR  system  for  registrants  whose 
filings  are  processed  by  the  Divisions  of 
Corporation  Finance  and  Investment 
Management  and  for  those  making 
filings  with  respect  to  such  registrants. 
Development  and  implementation  of  the 
LDG.A.R  system  was  effected  pursuant  to 
Section  35.^  of  the  Securities  Exchange 
1  Act  of  1934  (15U.S.C.  78//). 

1  Need  for  Corrections 

This  action  is  necessary  to  correct  an 
I  internal  cross  reference  within  Form  8- 

A,  for  registration  of  certain  classes  of 
J  securities  pursuant  to  Section  12(b)  or 
ng)  of  the  Securities  Exchange  Act  of 

1934.  ISU.S.C.  78/(b)or(g). 

I  Correction  of  Publication 

Accordingly,  the  publication  on 
I  December  30.'  1994  of  the  final  EDGAR 
I  rules,  which  were  the  subject  of  FR  Doc. 
94-31579,  is  corrected  as  follows: 

1.  On  page  67765,  second  column,  the 
amendatory  language  for  amendment 
No.  35  is  corrected  to  read  as  follows: 

"35.  By  amending  Form  8-A 
(referenced  in  §  249.208a).  Instruction 
II. 2  of  Instructions  as  to  Exhibits,  by 
revising  the  phrase  'pursuant  to 
Instruction  3  above'  to  read  'pursuant  to 
Instruction  II. 1,  above.'." 

Dated:  January  9. 1995. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  95-912  Filed  1-12-95:  8:45  anil 
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DEPARTMENT  OF  HEALTH  AND 
,  HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Neomycin  Sulfate  Oral  Solution 

I  agency:  Food  and  Drug  Administration, 
HHS. 
ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
I  approval  of  an  abbreviated  new  animal 
[drug  application  (ANADA)  filed  by 
I  Phoenix  Scientific,  Inc.  The  ANADA 
provides  for  use  of  a  generic  neomycin 
sulfate  oral  solution  in  the  drinking 
water  and  milk  for  cattle  (excluding  veal 
calves),  swine,  sheep,  and  goats  for  the 
treatment  and  control  of  colibacillosis. 
EFFECTIVE  DATE:  January  13, 1995. 


FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  for  Veterinary 
Medicine  (HFV-1 35).  Food  and  Drug 
Administration,  7500  Standish  Pi., 
Rockville,  MD  20855,  301-594-1643. 
SUPPLEMENTARY  INFORMATION:  Phoenix 
Scientific.  Inc.,  3915  South  48th  St. 
Terrace.  P.O.  Box  6457,  St.  Joseph.  MO 
64506-0457,  filed  ANADA  200-118. 
which  provides  for  the  use  of  neomycin 
oral  solution  (neomycin  sulfate)  in  the 
drinking  water  and  milk  for  cattle 
(excluding  veal  calves),  swine,  sheep, 
and  goats  for  the  treatment  and  control 
of  colibacillosis  (bacterial  enteritis) 
caused  bv  Escherichia  coli  susceptible 
to  neomycin  sulfate.  Approval  of 
AN.ADA  200-118  is  as  a  generic  copy  of 
the  Upjohn  Go's  approved  NAD,\  1 1- 
315.  The  ANAD.'\  is  approved  as  of 
November  29,  1994.  and  21  CFR 
520.1485(b)  is  amended  to  reflect  the 
approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  addition,  the  heading  of  the  section 
is  editorially  revised  to  reflect  the  name 
of  the  product. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.1  l(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23.  12420 
Parklawn  Dr.,  Rockville.  MD  20857. 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  ?U.\  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 


Authority:  Sec.  512  of  the  Federdl  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  Section  520.1485  is  amended  by 
revising  the  section  heading  and 
paragraph  (b)  to  read  as  follows; 

§  520.1485    Neomycin  sulfate  oral  solution. 

•  «  •  •  • 

(b)  Sponsors.  See  Nos.  000009  and 
059130  in  §510  600(c)  of  this  chapter 

•  *  *  *  » 

Dated:  Ianuar>- 3,  1995. 
Stephen  F.  Sundlof, 

DiriTtor,  Centf-r for  \  eterinary  Siedkine. 
IFR  Dot.  95-899  Filed  1-12-95:  8:45  ami 
BILLING  CODC  4160-01-F 

21  CFR  Part  558 

New  Animal  Drugs  For  Use  In  Animal 
Feeds;  Salinomycin  In  Combination 

AGENCY:  Food  and  Drug  .administration. 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
.^dminist^ation  (FD.'\)  is  amending  the 
animal  drug  regulations  to  reflect  the 
appro\  al  of  three  abbreviated  new 
animal  drug  applications  (AN'.^DA's) 
filed  by  Hoechst-Roussel  Agri-Vet  Co. 
The  ANAD.-\'s  provide  for  using 
approved  Type  A  medicated  articles  to 
make  Type  C  medicated  broiler  feeds 
containing  salinomycin  with 
chlortetracycline  and  roxarsone,  or 
salinomycin  with  chlortetracycline.  ur 
salinomycin  with  o\\1etracycline. 
EFFECTIVE  DATE:  January  13.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson.  Center  for  Veterinary 
Medicine  (HF\'-135).  Food  and  Drug 
Administration.  7500  Standish  PI.. 
Rockville.  MD  20855. .301-594-1643 
SUPPLEMENTARY  INFORMATION:  Hoechst- 
Roussel  ,^gri-Vet  Co..  P.O.  Box  2500. 
Sonierville.  N)  08876-1 258.  filed  the 
following  .■\NAD.'\'s: 

ANAD.A  200-091,  salinom\cin  with 
chlortetracycline  and  roxarsone,  which 
provides  for  using  approved  single 
ingredient  Type  A  medicated  articles  to 
make  Tvpe  C  medicated  broiler  feeds 
containing  40  to  60  grams  per  ton  (g/t) 
salinomycin  sodium  activity, 
chlortetracvcline  calcium  complex 
equivalent  to  500  g/t  chlortetracycline 
hydrochloride,  and  45.4  g/t  roxarsone 
for  prevention  of  coccidiosis  and  as  an 
aid  in  reduction  of  mortality  due  to 
certain  Eschfrichia  coli  infections 

ANADA  200-095.  salinomycin  with 
chlortetracycline.  which  provides  for 
using  approved  single  ingredient  T\  pe 
A  medicated  articles  to  make  Type  C 
medicated  broiler  feeds  containing  40  to 
60  g/t  salinomycin  sodium  activity  with 
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chlor  etracycline  calcium  complex 

lent  to  500  g/t  chlortetracycline 
dr(|chloride  for  prevention  of 
iiosis  and  as  an  aid  in  the 
reduc  tion  of  mortality  due  to  certain  E. 
ifections. 
AN  ADA  200-096,  salinomycin  with 
yte  tracyciine.  which  provides  for 
approved  single  ingredient  Type 
e  iicated  articles  to  make  Type  C 
:ated  broiler  feeds  containing  40  to 
salinomycin  sodium  activity  with 
oxytetracycline  for  prevention  of 
iiosis  and  as  an  aid  in  the 
uc  tion  of  mortality  due  to 
airsac  culitis  caused  by  certain  strains  of 
E.  CO  f. 
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s  20O-091  and  200-095  are 
as  generic  copies  of  American 
mid's  NADA's  140-667  and  140- 
i  iNADA  200-096  is  approved  as  a 
copy  of  Pfizer's  NADA  140-448. 
200-091  is  approved  as  of 
y  13.  1995.  ANADA's  200-095 
:^0-096  are  approved  as  of 

ber  25,  1994.  The  regulations  are 
in  §§  558.450  and  558.550  (21 
:  58.450  and  558.550)  to  reflect  the 
als. 
approvals  are  for  use  of  Type  A 
:ated  articles  to  make  Type  C 
:ated  feeds.  Roxarsone  is  a 

II  drug  which,  as  in  21  CFR 
requires  an  approved  Form  FDA 
or  making  a  Type  C  medicated 
Jse  of  salinomycin, 
r  etracycline,  and  roxarsone  to 
C  medicated  feeds  as  in 
200-091  requires  an  approved 
FDA  1900. 
has  published  several  documents 
ing  §  558.550(a)  to  create 
phs  (a)(1)  and  (a)(2)  and  add  a 
of  amendments  to  paragraph 
At  this  time,  FDA  is  editorially 
ing  the  regulation  following 
on  of  these  approvals  to  simplify 
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ddition,  FDA  provided  for  the  use 
3nd  45.4  g/t  of  roxarsone  in  this 
tion.  Those  used  at  45  g/t  are 
amen  ied  to  read  45.4  g/t. 

<  ccordance  with  tne  freedom  of 
I  nation  provisions  of  part  20  (21 
art  20)  and  §514.11(e){2)(ii)  (21 
14.11(e)(2)(ii)),  a  summary  of 
and  effectiveness  data  and 
infor^iation  submitted  to  support 

al  of  these  applications  may  be 
n  the  Dockets  Management  Branch 
305).  Food  and  Drug 
nistration,  rm.  1-23,  12420 
wn  Dr.,  Rockville.  MD  20857, 
(en  9  a.m.  and  4  p.m.,  Monday 
Friday, 
agency  lias  determined  under  21 
5.24(d)(l)(ii)  that  this  action  is  of 
that  does  not  individually  or 
mJlatively  have  a  significant  effect  on 


u^h 


the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  538 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commis.sioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  512.  701  of  the  Foderal 
Food.  Drug,  and  Cosmofic  Act  (21  I'.S.C. 
360b.  371). 

§558.450    [Amended] 

2.  Section  558.450  Oxxietracycline  is 
amended  in  paragraph  (d)(1).  in  table  1, 
under  the  heading  'Spon.sor,"  in  entry 
(v)  for  "Salinomycin  40  to  60,"  by 
removing  "000069"  and  adding  in  its 
place  "000069, 012799". 

3.  Section  558.550  is  amended  by 
revising  paragraph  (a)(2)  and  by 
amending  paragraph  (b)(l)(ii)(n)  and 
(b)(l)(xv)(o)  by  removing  "45"  and 
adding  in  its  place  "45.4"  to  read  as 
follows: 

§558.550    Salinomycin. 

(a)  *  *  * 

(2)  To  012799  for  use  as  in  paragraphs 
(b)(l)(i).(b)(l)(iii)  through  (b)(l)(.xvi), 
and  (b)(3)(i)  through  (b)(.3)(iii)  of  this 
section. 


Dated:  lanunry  4.  1995. 
Stephen  F.  Sundlof, 

Director.  Center  for  Veterimiry  Medicine 
|FR  D(»(..  9,5-898  Filed  l-12-9.=>;  8;45  ami 
BILLING  CODE  4ie(M)1-F 


DEPARTMENT  OF  JUSTICE 
28  CFR  Part  36 

Nondiscrimination  on  the  Basis  of 
Disability  by  Public  Aaccomodations 
and  in  Commercial  Facilities 

CFR  Correction 

In  Title  28  of  the  Code  of  Federal 
Regulations,  parts  0  to  42,  revised  as  of 
July  1, 1994.  appendix  A  to  part  36  is 
corrected  as  follows: 

1.  On  page  544,  .section  4.30.4,  the 
first  sentence  is  amended  by  adding  the 
words  "(0.8  mm)  minimum"  after  "1/32 
in". 


2.  On  page  554,  section  7.3,  paragraph 
(1),  the  third  entry  in  the  first  column 
of  the  table  is  revised  to  read  "9 — 15". 


BILLING  CODE  1505-01-O 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  2610  and  2622 

Late  Premium  Payments  and  Employer 
Liability  Underpayments  and 
Overpayments;  Interest  Rate  for 
Determining  Variable  Rate  Premium; 
Amendments  to  Interest  Rates 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SIJMMARY:  This  document  notifies  the 
public  of  the  interest  rate  applicable  to 
late  premium  payments  and  employer 
liability  underpasTnents  and 
overpayments  for  the  calendar  quarter 
beginning  January  1, 1995.  This  interest 
rate  is  established  quarterly  by  the 
Internal  Revenue  Service.  This 
document  also  sets  forth  the  interest 
rates  for  valuing  unfunded  vested 
benefits  for  premium  purposes  for  plan 
years  beginning  in  November  1994 
through  January  1995.  These  interest 
rates  are  established  pursuant  to  .section 

4006  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended.  The  effect  of  these 
amendments  is  to  advise  plan  sponsors 
and  pension  practitioners  of  these  new 
interest  rates. 

EFFECTIVE  DATE:  Janunry  1,  199'). 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner.  AssistaiU  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guarantv  Corporation. 
1200  K  Street,  N\V.,  Washington,  DC 
20005-4026:  telephone  202-326-4024 
(202-326-4179  for  TTY  and  TW). 
These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION:  As  part  of 
title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended  ("ERISA"),  the  Pension 
Benefit  Guaranty  Corporation  ("PBGC") 
collects  premiums  from  ongoing  plans 
to  support  the  single-employer  and 
multiemployer  insurance  programs. 
Under  the  single-employer  program,  the 
PBGC  also  collects  employer  liability 
from  those  persons  described  in  ERISA 
section  4062(a).  Under  ERISA  section 

4007  and  27  CFR  2610.7,  the  interest 
rate  to  be  charged  on  unpaid  premiums 
is  the  rate  established  under  section 
6601  of  the  Internal  Revenue  Code 
("Code").  Similarly,  under  29  CFR 
2622.7.  the  interest  rate  to  be  credited  or 


[charged  with  respect  to  overpayments  or 
lunderpayments  of  employer  liability  is 
Ithe  section  6601  rate.These  interest  rates 
lare  published  by  the  PBGC  in  appendix 
|a  to  the  premium  regulation  and 
[appendix  A  to  the  employer  liability 
[regulation. 

The  Internal  Revenue  Service  has 
[announced  that  for  the  quarter 
Ibeginning  January  1, 1995,  the  interest 
[charged  on  the  underpayment  of  taxes 
Iwill  be  at  a  rate  of  9  percent. 
[Accordingly,  the  PBGC  is  amending 
appendix  A  to  29  CFR  part  2610  and 
appendix  A  to  29  CFR  part  2622  to  set 
forth  this  rate  for  the  January  1.  1995. 
Ithrough  March  31,  1995,  quarter. 

Under  ERISA  section 
|4006(a)(3)(E)(iii)(II),  in  determining  a 
[single-employer  plan's  unfunded  vested 
[benefits  for  premium  computation 
purposes,  plans  must  use  an  interest 
rate  equal  to  80%  of  the  annual  yield  on 
I  30-year  Treasury  securities  for  the 
month  preceding  the  beginning  of  the 
plan  year  for  which  premiums  are  being 
paid.Under  §  2610.23(b)(1)  of  the 
premium  regulation,  this  value  is 
determined  by  reference  to  30-year 
Treasury  constant  maturities  as  reported 
in  Federal  Reserve  Statistical  Releases 
G.13  and  H.15.  The  PBGC  publishes 
these  rates  in  appendix  B  to  the 
regulation. 

The  PBGC  publishes  these  monthly 
interest  rates  in  appendix  B  on  a 
quarterly  basis  to  coincide  with  the 
publication  of  the  late  payment  interest 
rate  set  forth  in  appendix  A.  (The  PBGC 
I  publishes  the  appendix  A  rates  every 
[quarter,  regardless  of  whether  the  rate 
I  has  changed.)  Unlike  the  appendix  A 
rate,  which  is  determined  prospectively, 
the  appendix  B  rate  is  not  known  until 
a  short  time  after  the  first  of  the  month 
for  which  it  applies.  Accordingly,  the 
PBGC  is  hereby  amending  appendix  B  to 
part  2610  to  add  the  vested  benefits 
valuation  rates  for  plan  years  beginning 
in  November  of  1994  through  Januarv'  of 
11995. 

The  appendices  to  29  CFR  parts  2610 
I  and  2622  do  not  prescribe  the  interest 
rates  under  these  regulations.  Under 
both  regulations,  the  appendix  A  rates 
are  the  rates  determined  under  section 
6601(a)  of  the  Code.  The  intere.st  rates 
in  appendix  B  to  part  2610  are 
prescribed  by  ERISA  section 
l4006(a)(3)(E)(iii)(II)  and  §  2610.23(b)(1) 
of  the  regulation.  These  appendices 
merely  collect  and  republish  the  interest 
rates  in  a  convenient  place.  Thus,  the 
interest  rates  in  the  appendices  are 
informational  only.  Accordingly,  the 
PBGC  finds  that  notice  of  and  public 
comment  on  these  amendments  would 
I  be  unnecessary  and  contrary  to  the 
public  interest.  For  the  above  reasons, 


the  PBGC  also  believes  that  good  cause 
exists  for  making  these  amendments 
effective  immediately. 

The  PBGC  has  determined  that  none 
of  these  actions  is  a  "significant 
regulatory  action"  under  the  criteria  set 
forth  in  Executive  Order  12866,  because 
they  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  these 
amendments,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects 

29  CFR  Part  2610 

Employee  benefit  plans.  Penalties. 
Pension  insurance,  Pensions,  and 
Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  2622 

Business  and  industry.  Employee 
benefit  plans.  Pension  insurance. 
Pensions,  Reporting  and  recordkeeping 
requirements,  and  Small  businesses. 

In  consideration  of  the  foregoing,  part 
2610  and  part  2622  of  chapter  XXVI  of 
title  29.  Code  of  Federal  Regulations,  are 
hereby  amended  as  follows: 

PART  2610— PAYMENT  OF  PREMIUMS 

1  The  authority  citation  for  part  2610 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3).  1306, 
1307 

2.  Appendix  A  to  part  2610  is 
amended  by  adding  a  new  entry  for  the 
quarter  beginning  January  1,  1995,  to 
read  as  follows.  The  introductory  text  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  A  to  Part  2610— Late 
Payment  Interest  Rates 

The  following  table  lists  the  late 
payment  interest  rates  under  tj  2610.7(a) 
for  the  specified  time  periods: 


Fronr>— 


Ttirough — 


Interest 
rate 
(per- 
cent) 


Jan.  1,  1995  .     Mar.  31,  1995 


3.  Appendix  B  to  part  2610  is 
amended  by  adding  to  the  table  of 
interest  rates  new  entries  for  premium 
payment  years  beginning  in  November 
of  1994  through  January  of  1995,  to  read 
as  follows.  The  introductor>'  text  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B  to  Part  2610— Interest 
Rates  for  Valuing  Vested  Benefits 

The  following  table  lists  the  required 
interest  rates  to  be  used  in  valuing  a 
plan's  vested  benefits  under 
§  2610.23(b)  and  in  calculating  a  plans 
adjusted  vested  benefits  under 
§  2610.23(c)(1): 


For  premium  payment  years 
t)eginning  in — 


Required 

interest 

rate' 


Nov.  1994  6.35 

Dec.  1994  6.46 

Jan.  1995  6.30 

'  The  required  interest  rate  listed  above  is 
equal  to  80%  of  tt>e  annual  yield  for  30-year 
Treasury  constant  maturities,  as  reported  in 
Federal  Reserve  Statistical  Release  G.13  and 
H.15  for  ttie  calendar  monttn  preceding  the  cal- 
endar montti  in  which  the  premium  fjayment 
year  t)egins. 

PART  2622— EMPLOYER  LIABILITY 
FOR  WITHDRAWALS  FROM  AND 
TERMINATIONS  OF  SINGLE- 
EMPLOYER  PLANS 

4.  Tlie  authority  citation  for  part  2622 
continues  to  read  as  follows: 

Authoril>':  29  V.S.C.  1.302{»i)(  1).  1302- 
1364.  1367-68. 

5.  Appendix  A  to  part  2622  is 
amended  by  adding  a  new  enln.'  for  the 
quarter  beginning  )anuar\-  1.  1995.  to 
read  as  follows.  The  introduclor)-  text  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  A  to  Part  2622— Late 
Payment  and  Overpayment  Interest 
Rates 

The  following  table  lists  the  late 
pavment  and  overpaj  nient  interest  rates 
under  §  2622.7  for  the  specified  time 
periods: 


JMI 


3082 


Fi  )m 


Jan.  1, 
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Through 


Interest 
rate 
(per- 
cent) 


1995  ....     Mar.  31.  1995 


Issue  I  in  Washington,  DC.  this  10th  day  of 
January'  1995. 
Martin  Slate, 

Executi  re  Director.  Pension  Benefit  Guaranty 
Corpon  tion. 
(FR  Do< .  95-966  Filed  1-12-95:  8:45  am] 

BILUNG  OOOE  770a-01-M 


29  CFf  Parts  2619  and  2676 

Valuat  on  of  Plan  Benefits  in  Single- 
Employer  Plans;  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following 
Mass  Withdrawal;  Amendments 
Adopting  Additional  PBGC  Rates 


AGENCV 

Corporation 

ACTION 


Pension  Benefit  Guaranty 


Final  rule. 


SUMMA  )Y:  This  Tinal  rule  amends  the 
Pensio  i  Benefit  Guaranty  Corporation's 
("PBGC's")  regulations  on  Valuation  of 
Plan  Bi  nefits  in  Single-Employer  Plans 
and  Valuation  of  Plan  Benefits  and  Plan 
Assets  "ollowing  Mass  Withdrawal.  The 
former  regulation  contains  the  interest 
assum  itions  that  the  PBGC  uses  to 
value  I  enefits  under  terminating  single- 
emplo;  er  plans.  The  latter  regulation 
contair  s  the  interest  assumptions  for 
valuati  ins  of  multiemployer  plans  that 
have  u  idergone  mass  withdrawal.  The 
amend  nents  set  out  in  this  final  rule 
adopt  t  le  interest  assumptions 
applicj  ble  to  single-employer  plans 
with  te  rmination  dates  in  February 
1995.  a  nd  to  multiemployer  plans  with 
valuati  in  dates  in  February  1995.  The 
effect  (  f  these  amendments  is  to  advise 
the  puMic  of  the  adoption  of  these 
assumjitions. 

EFFECT  VE  DATE:  February  1,  1995. 
FOR  FU  ITHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Couns<  1,  Office  of  the  General  Counsel, 
Pensio  1  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005.  202-326-4024  (202-326^179 
for  TT' '  and  TDD).  (These  are  not  toll- 
free  numbers.) 

SUPPLEMENTARY  INFORMATION:  This  rule 
adopts  the  February  1995  interest 
assum;  tions  to  be  used  under  the 
Pensio  i  Benefit  Guaranty  Corporation's 
("PBGC's")  regulations  on  Valuation  of 
Plan  B  inefits  in  single-Employer  Plans 
(29  CF  {  part  2619,  the  "single-employer 
regulat  on")  and  Valuation  of  Plan 


Benefits  and  Plan  Assets  Following 
Mass  Withdrawal  (29  CFR  part  2676,  the 
"multiemployer  regulation"). 

Part  2619  sets  forth  the  methods  for 
valuing  plan  benefits  of  terminating 
single-employer  plans  covered  under 
title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended  ("ERISA").  Under  ERISA 
section  4041(c),  all  single-employer 
plans  wishing  to  terminate  in  a  distress 
termination  must  value  guaranteed 
benefits  and  "benefit  liabilities,"  i.e.,  all 
benefits  provided  under  the  plan  as  of 
the  plan  termination  date,  using  the 
formulas  set  forth  in  part  2619,  subpart 
C.  (Plans  terminating  in  a  standard 
termination  may,  for  purposes  of  the 
Standard  Termination  Notice  filed  with 
•  PBGC,  use  these  formulas  to  value 
benefit  liabilities,  although  this  is  not 
required.)  In  addition,  when  the  PBGC 
terminates  an  underfunded  plan 
involuntarily  pursuant  to  ERISA 
4042(a).  it  uses  the  subpart  C  formulas 
to  determine  the  amount  of  the  plan's 
underfunding.  Part  2&f  6  prescribes 
rules  for  valuing  benefits  and  certain 
assets  of  multiemployer  plans  under 
sections  4219(c)(1)(D)  and  4281(b)  of 
ERISA. 

Appendix  B  to  part  2619  sets  forth  the 
interest  rates  and  factors  under  the 
single-employer  regulation.  Appendix  B 
to  part  2676  sets  forth  the  interest  rates 
and  factors  under  the  multiemployer 
regulation.  Because  these  rates  and 
factors  are  intended  to  reflect  current 
conditions  in  the  financial  and  annuity 
markets,  it  is  necessary  to  update  the 
rates  and  factors  periodically. 

The  PBGC  issues  two  sets  of  interest 
rates  and  factors,  one  set  to  be  used  for 
the  valuation  of  benefits  to  be  paid  as 
annuities  and  one  set  for  the  valuation 
of  benefits  to  be  paid  as  lump  sums.  The 
same  assumptions  apply  to  terminating 
single-employer  plans  and  to 
multiemployer  plans  that  have 
undergone  a  mass  withdrawal.  This 
amendment  adds  to  appendix  B  to  parts 
2619  and  2676  sets  of  interest  rates  and 
factors  for  valuing  benefits  in  single- 
employer  plans  that  have  termination 
dates  during  February  1995  and 
multiemployer  plans  that  have 
undergone  mass  withdrawal  and  have 
valuation  dates  during  February  1995. 

For  annuity  benefits,  the  interest  rates 
will  be  7.30%  for  the  first  20  years 
following  the  valuation  date  and  5.75% 
thereafter.  For  benefits  to  be  paid  as 
lump  sums,  the  interest  assumptions  to 
be  used  by  the  PBGC  will  be  6.00%  for 
the  period  during  which  benefits  are  in 
pay  status,  5.25%  during  the  seven-year 
period  directly  preceding  the  benefit's 
placement  in  pay  status,  and  4.0% 
during  any  other  years  preceding  the 


benefit's  placement  in  pay  status.  Thi; 
above  annuity  interest  assumptions 
represent  a  decrease  (from  those  in 
effect  for  January  1995)  of  .20  percent 
for  the  first  20  years  following  th(! 
valuation  date  and  are  otherwise 
unchanged.  The  lump  sum  interest 
assumptions  are  unchanged  from  those 
in  effect  for  January  1995. 

Generally,  the  interest  rates  and 
factors  under  these  regulations  are  in 
effect  for  at  least  one  month.  However, 
the  PBGC  publishes  its  interest 
assumptions  each  month  regardless  of 
whether  they  represent  a  change  from 
the  previous  month's  assumptions.  The 
assumptions  normally  will  be  published 
in  the  Federal  Register  by  the  15th  of 
the  preceding  month  or  as  close  to  that 
date  as  circumstances  permit. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  these 
amendments  are  impracticable  and 
contrary  to  the  public  interest.  This 
finding  is  based  on  the  need  to 
determine  and  issue  new  interest  rates 
and  factors  promptly  so  that  the  rates 
and  factors  can  reflect,  as  accurately  as 
possible,  current  market  conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  single-employer  plans  whose 
termination  dates  fall  during  Februiuy 
1995,  and  in  multiemployer  plans  that 
have  undergone  mass  withdrawal  and 
have  valuation  dates  during  February 
1995,  the  PBGC  finds  that  good  cause 
exists  for  making  the  rates  and  factors 
set  forth  in  this  amendment  effective 
less  than  30  days  after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866,  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  tht; 
rights  and  obligations  of  recipients 
thereof;  or  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 
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List  of  Subjects 

29  CFR  Part  2619 

Employee  benefit  plans,  Pension 
insurance,  Pensions. 

29  CFR  Part  2676 
Employee  benefit  plans.  Pensions, 
In  consideration  of  the  foregoing, 

parts  2619  and  2676  of  chapter  XXVI, 

title  29.  Code  of  Federal  Regulations,  are 

hereby  amended  as  follows: 

PART  2619— [AMENDED] 

1.  The  authority  citation  for  part  2619 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a).  1302(b)(3), 
1341.  1344,  1362. 

2.  In  appendix  B,  Rate  Set  16  is  added 
to  Table  I,  and  a  new  entry  is  added  to 
Table  II.  as  set  forth  below.  The 
introductory  text  of  both  tables  is 


republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B  to  Part  2619— Interest 
Rates  Used  to  Value  Lump  Sums  and 
Annuities 

Lump  Sum  Valuations 

In  determining  the  value  of  interest 
factors  of  the  form  v^"  (as  defined  in 
§  2619.49(b)(1))  for  purposes  of  applying 
the  formulas  set  forth  in  §  2619.49  (b) 
through  (i)  and  in  determining  the  value 
of  any  interest  factor  used  in  valuing 
benefits  under  this  subpart  to  be  paid  as 
lump  sums  (including  the  return  of 
accumulated  employee  contributions 
upon  death),  the  PBGC  shall  employ  the 
values  of  //  set  out  in  Table  I  hereof  as 
follows: 

(1)  For  benefits  for  which  the 
participant  or  beneficiary  is  entitled  to 
be  in  pay  status  on  the  valuation  date, 
the  immediate  annuity  rate  shall  apply. 

Table  I 

[Lump  Sum  Valuations) 


(2)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
0<y<ni).  interest  rate  /;  shall  apply  from 
the  valuation  date  for  a  period  of  y 
years;  thereafter  the  immediate  anpuity 
rate  shall  apply. 

(3)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
n/<v<n/+n^).  interest  rate  i?  shall  apply 
from  the  valuation  date  for  a  period  of 
y-  rtj  years,  interest  rate  i/  shall  apply 
for  the  following  n/  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 

(4)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
y>n/+n2).  interest  rate  ij  shall  apply 
from  the  valuation  date  for  a  period  of 
y—  H/  -  n2  years,  interest  rate  i:  shall 
apply  for  the  following  n?  years,  interest 
rate  ij  shall  apply  for  the  following  n/ 
years;  thereafter  the  immediate  annuity 
rate  shall  apply. 


Rate  set 


For  plans  with  a  valuation 
date 


On  Of  after 


Before 


Imme- 
diate an- 
nuity rate 
(percent) 


Deferred  annuities  (percent) 


n,  lb 


16 


2-1-95 


3-1-95 


6.00 


5.25 


4.00 


400 


Annuity  Valuations 

In  determining  the  value  of  interest 
factors  of  the  form  V"  (as  defined  in 
§  2619.49(b)(1))  for  purposes  of  applying 
the  formulas  set  forth  in  §  2619.49  (b) 
through  (i)  and  in  determining  the  value 
of  any  interest  factor  used  in  valuing 


annuity  benefits  under  this  subpart,  the 
plan  administrator  shall  use  the  values 
of ;,  prescribed  in  Table  II  hereof. 

The  following  table  tabulates,  for  each 
calendar  month  of  valuation  ending 
after  the  effective  date  of  this  part,  the 
interest  rate  (denoted  by  //,  ir.,  • 

Table  II 

[Annuity  Valuations] 


and  referred  to  generally  as  /„)  assumed 
to  be  in  effect  between  specified 
anniversaries  of  a  valuation  date  that 
occurs  within  that  calendar  month; 
those  anniversaries  are  specified  in  the 
columns  adjacent  to  the  rates.  The  last 
listed  rate  is  assumed  to  be  in  effect 
after  the  last  listed  anniversary  iJate. 


The  values  of  i,  are: 


For  valuation  dates  occurrir>g  in  the  montti — 


for  t  ■ 


for  f  = 


for  r  = 


February  1995 


.0730 


1-20 


.0575 


^20 


N/A 


N.A 


PART  2676— [AMENDED] 

3.  The  authority  citation  for  part  2676 
continues  to  read  as  follows: 

Authoritv:  29  U.S.C.  1302(b)(3), 
1.399((:)(l)(b),  1441(b)(1). 

4.  In  appendix  B,  Rate  Set  16  is  added 
to  Table  I,  and  a  new  entrj'  is  added  to 
Table  II,  as  set  forth  below.  The 
introductory  text  of  both  tables  is 

I 


republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B  to  Part  2676 — Interest 
Rates  Used  To  Value  Lump  Sums  and 
Annuities 

Lump  Sum  Valuations 

In  determining  the  value  of  interest 
factors  of  the  form  v"  "  (as  defined  in 
§  2676.13(b)(1))  for  purposes  of  applying 
the  formulas  set  forth  in  §  2676.13  (b) 


through  (i)  and  in  determining  the  '..iluc 
of  any  inten^st  factor  used  in  valuing 
benefits  under  this  subpart  to  be  pai«l  as 
lump  sums,  the  PBGC  shall  use  the 
values  of  /,  prescribed  in  Table  I  hereof. 
The  interest  rates  set  forth  in  Table  I 
shall  be  used  by  the  PBGC  to  calculate 
benefits  payable  as  lump  sum  benefits 
as  follows: 

(1)  For  benefits  for  which  the 
participant  or  beneficiarj-  is  entitled  to 


JMI 


3084 


be  in 

the  imihed 


p»y 


(2) 
period 

the  V 
years 
rate 


status  on  the  valuation  date, 
iate  annuity  rate  shall  apply. 

Fj)r  benefits  for  which  the  deferral 
s  y  years  (y  is  an  integer  and  0 
),  interest  rate  ii  shall  apply  from 
al  lation  date  for  a  period  of  y 
t  lereafter  the  immediate  annuity 
apply. 


shill 


16 


February 


29CFP 
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(3)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  n/ 
<y<  Hi  +  nr),  interest  rate  i^  shall  apply 
from  the  valuation  date  for  a  period  of 
y  -  Tti  years,  interest  rate  //  shall  apply 
for  the  following  n/  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 

(4)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  y 

Table  I 

[Lump  Sum  Valuations] 


>  rii  +  ri:),  interest  rate  i?  shall  apply 
from  the  valuation  date  for  a  period  of 
y  -  Hi  -  n;  years,  interest  rate  /^  shall 
apply  for  the  following  02  years,  interest 
rate  //  shall  apply  for  the  following  n/ 
years;  thereafter  the  immediate  annuity 
rate  shall  apply. 


Rate  set 


For  plans  witti  a  valuation 
date 


On  or  after 


Before 


Imme- 
diate an- 
nuity rate 
(percent) 


Deferred  annuities  (percent) 


ni 


2-1-95 


3-1-95 


6.00 


5.25 


4.00 


4.00 


Annuit  r  Valuations 

In  de  ermining  the  value  of  interest 
factors  jf  the  form  V"  (as  defined  in 
§2676.  13(b)(1))  for  purposes  of  applying 
the  fon  lulas  set  forth  in  §  2676.13  (b) 
througl  (i)  and  in  determining  the  value 
of  any  fiterest  factor  used  in  valuing 


annuity  benrfits  under  this  subpart,  the 
plan  administrator  shall  use  the  values 
of  J,  prescribed  in  the  table  below. 

The  following  table  tabulates,  for  each 
calendar  month  of  valuation  ending 
after  the  effective  date  of  this  part,  the 
interest  rates  (denoted  by  //,  iz and 

Table  II 

[Annuity  Valuations] 


referred  to  generally  as  /,)  assumed  to  be 
in  effect  between  specified  anniversaries 
of  a  valuation  date  that  occurs  within 
that  calendar  month;  those  anniversaries 
are  specified  in  the  columns  adjacent  to 
the  rates.  The  last  listed  rate  is  assumed 
to  be  in  effect  after  the  last  listed 
anniversary  date. 


For  valuation  dates  occurring  in  the  rrronth — 


The  values  of  i,  are: 


for  t: 


for  f  = 


for  f  = 


1995 


.0730 


1-20 


.0575 


>20 


N/A 


N/A 


Issuec  in  Washington.  DC,  on  this  10th  day 
of  Janua  y  1995. 
Martin  i  late, 
Executi\  e  Director,  Pension  Benefit  Guaranty 
Corpora  ion 
(FR  Doc 

BILLING 


95-965  Filed  1-12-95;  8:45  am] 

7708-01-*! 


CODE 


Part  2644 


Notice  pnd  Collection  of  Withdrawal 
Liability;  Adoption  of  New  Interest  Rate 

AGENCY :  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 


Pensioi 

regulat 

\Vi 

incorpdrates 

publ 

This 

of  that 

be  e 


SUMMAIfY:  This  is  an  amendment  to  the 
Benefit  Guaranty  Corporation's 
on  on  Notice  and  Collection  of 
thdrpwal  Liability.  That  regulation 
certain  interest  rates 
publisHed  by  another  Federal  agency, 
an  lendment  adds  to  the  appendix 
egulation  a  new  interest  rate  to 
ffecitive  from  January  1, 1995,  to 


March  31, 1995.  The  effect  of  the 
amendment  is  to  advise  the  public  of 
the  new  rate. 

EFFECTIVE  DATE:  January  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  Cieneral 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005-4026;  telephone  202-326-4024 
(202-326-4179  for  TTY  and  TDD). 
These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION:  Under 
section  4219(c)  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  ("ERISA"),  the  Pension 
Benefit  Guaranty  Corporation  ("the 
PBGC")  promulgated  a  final  regulation 
on  Notice  and  Collection  of  Withdrawal 
Liability.  That  regulation,  codified  at  29 
CFR  part  2644,  deals  with  the  rate  of 
interest  to  be  charged  by  multiemployer 
pension  plans  on  withdrawal  liability 
payments  that  are  overdue  or  in  default, 
or  to  be  credited  by  plans  on 
overpayments  of  withdrawal  liability. 


The  regulation  allows  plans  to  set  rates, 
subject  to  certain  restrictions.  Where  a 
plan  does  not  set  the  interest  rate, 
§  2644.3(b)  of  the  regulation  provides 
that  the  rate  to  be  charged  or  credited 
for  any  calendar  quarter  is  the  average 
quoted  prime  rate  on  short-term 
commercial  loans  for  the  fifteenth  day 
(or  the  next  business  day  if  the  fifteenth 
day  is  not  a  business  day)  of  the  month 
preceding  the  beginning  of  the  quarter, 
as  reported  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  in 
Statistical  Release  H.15  ("Selected 
Interest  Rates"). 

Because  the  regulation  incorporates 
interest  rates  published  in  Statistical 
Release  H.15.  that  release  is  the 
authoritative  source  for  the  rates  that  are 
to  be  applied  under  the  regulation.  As 
a  convenience  to  persons  using  the 
regulation,  however,  the  PBGC  collects 
the  applicable  rates  and  republishes 
them  in  an  appendix  to  part  2644.  This 
amendment  adds  to  this  appendix  the 
interest  rate  of  8.50  percent,  which  will 
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be  effective  from  January  1, 199,1, 
through  March  31,  199.'j.  This  rate 
represents  an  increase  of  .7.")  percent 
from  the  rate  in  effect  for  the  fourth 
quarter  of  1994.  This  rate  is  ba.sed  on  the 
prime  rate  in  effect  on  December  15, 
1994. 

The  appendix  to  29  CFR  part  2644 
does  not  prescribe  interest  rates  under 
the  regulation;  the  rates  prescribed  in 
the  regulation  are  those  published  in 
Statistical  Release  H.15.  The  appendix 
merely  collects  and  republishes  the 
rates  in  a  convenient  place.  Thj^s,  the 
interest  rates  in  the  appendix  are 
informal  ional  only.  Accordingly,  the 
PBGC  111  :!s  that  notice  of  and  public 
comnsent  on  this  amendment  would  be 
unnecessary  and  contrary  to  the  public 
interest.  For  the  above  reasons,  the 
PBGC  also  believes  that  good  cause 
exists  for  making  this  amendment 
effective  immediately. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866,  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  create  a  serious 
ini;onsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  hy 
another  agency;  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  O.^der  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1080  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects  in  29  CFR  Part  2644 

Employee  benefit  plans,  Pensions. 

In  consideration  of  the  foregoing,  pari 
2644  of  subchapter  F  of  chapter  XXVI  of 
title  29.  Code  of  Federal  Regulations,  is 
amended  as  follows; 

PART  2644— NOTICE  AND 
COLLECTION  OF  WITHDRAWAL 
LIABILITY 

1.  The  authority  citation  for  part  2644 
continues  to  read  as  follows: 

Aulhorily:  29  U.S.C.  1302(l))(:j},  1399(i:)(b). 

2.  Appendix  A  to  part  2644  is 
amended  by  adding  to  the  end  of  the 
table  a  new  entry  to  read  as  follows: 


Appendix  A  to  Part  2644 — Table  of 
Interest  Rates 


From 


To 


Date  of 
quotation 


Rate 
(per- 
cent) 


1/01/95 


3/31, '95  12/15/94         8.50 


Issui'il  in  VV.ishiingtDn.  IX^  on  tliis  lOfh  ilay 
of  )nnuHry  1995. 
Martin  Slate, 

Exaciitivf  nirettnr,  Pfnsinn  HfnrfJt  (iiiuzanty 
Corpnnuion 
|FR  Doc.  95-967  Filod  1-1 2-^",. ;;  4-".  nm] 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  218 
RIN  1010-AB40 

Regulations  Governing  Recoupment  of 
Overpayments  on  Indian  Mineral 
Leases 

AGENCY:  Minerals  Management  Service 
(MMS).  Interior. 
ACTION:  Final  rule. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  is  amending  its  Royalty 
Management  Program  regulations  to 
codify  longstanding  policy  with  respect 
to  recoupment  of  overpayments  made 
by  lessees  and  other  payors  on  Indian 
mineral  leases.  The  established  policy  is 
that  recoupments  cannot  exceed  50 
percent  of  the  reported  revenues  in  the 
current  month  on  an  allotted  lease  or 
100  percent  of  t'/.e  reported  revenues  in 
the  current  month  on  a  tribal  lease. 
EFFECTIVE  DATE:  February  13   1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Guzy,  Chief,  Rules  and 
Procedures  Staff  at  (303)  231-3432.  FAX 
(303)  231-3194. 

SUPPLEMENTARY  INFORMATION:  The 
principal  author  of  this  final  rule  is 
Marvin  D.  Shaver  of  the  Royalty 
Man.igement  Program,  Rules  and 
Procedures  .Staff,  Uikewood,  Colorado. 

1.  Background 

In  the  Notice  of  Propo-sed  Rulemaking 
(55  FR  3232,  January  31,  1990).  MMS 
descrilied  the  current  policy  regarding 
recoupment  of  overpayments  made  by 
lessees  and  other  payors  on  Indian 
mineral  leases,  .^s  stated  in  the 
proposed  rule,  royalty  payments  on 
produ(;tiun  from  mineral  leases  are  a 
major  source  of  income  to  many  Indian 


allotlees  and  tribes  and,  for  some 
allottees,  the  only  sourc:e. 

The  current  policy  permits  lessees 
and  payors  to  recoup  overpayments  as 
a  credit  against  hiture  rental  or  royally 
accruals  due  to  Indian  tribes  or  allottees 
Lessees  and  operators  were  instructed  to 
follow  the  recoupment  policy  in  "Notice 
to  Lessees  and  Operators  of  Indian  Oil 
and  G.ns  Leases  No.  lA "  (NTL-l A), 
issued  by  the  Conservation  Division  ot 
the  U.S.  G<3ological  Survey  in  1977 
Section  IX  of  NTL-l.^  provided  that  in 
the  ca.se  of  tribal  leases  the  (.redit  must 
be  against  the  same  lease  or.  with 
approval  of  the  tribe,  against  amounts 
due  under  other  tribal  leases.  In  the  case 
of  allotted  leases,  such  credits  were 
limited  to  the  lease  on  which  the 
overpayments  were  made  with  re(  uvery 
of  the  overpayment  prorated  over  a 
period  of  time  necessary  to  prevent  an 
allottee's  current  monthly  revenue  being 
reduced  by  more  than  50  percent.  This 
recoupment  po!i(  y  was  adopted  hy 
MMS  and  instructions  were  included  in 
Volume  II  of  the  MMS  "Oil  and  Gas 
Payor  Handbook"  by  Addendum  No.  12. 
effective  December  1.  1983.  .Mso. 
instru(.tiiii^.s  were  included  in  the 
revised  MMS  "Oil  and  Gas  Payor 
Handbook"  issued  in  December  1981) 
(Section  3.7.  "Reporting  Indian 
Overp.iyment  Recoupments").  The 
in.structions  are  also  included  in  the 
MMS  "AFS  Payor  Handbook— Solid 
Minerals"  issued  in  September  19H4 
(Chapter  5.  "Recoupments  on  Indian 
Leases").  These  payor  handbooks  have 
been  provided  to  all  royalty  payors  on 
Federal  and  Indian  leases  for  specific 
guidance  with  respect  to  reporting 
requirements  on  oil  and  gas  and  sold 
mineral  leases. 

MMS  published  in  the  Federal 
Register  revised  final  oil  and  gas 
product  valuation  regulations  at  30  CFR 
Part  206  on  Januarv  15.  1988.  effective 
Man  h  1,  1088  (53  FR  1184  and  53  FR 
1230).  Paragraph  206.150(e)(2)  ot  the 
revised  regulations  terminated  NTL-lA. 
However,  MMS'  policy  and  procedure 
remained  in  the  pa\or  handhooks. 

Although  the  Indian  lease 
o\erpayment  re<;oupment  policy  has 
been  the  same  for  m.any  years.  MMS  has 
determined  that  its  regulations  should 
state  the  policy.  Consequently.  M.MS 
published  the  January  31,  1990. 
proposed  rulemaking  to  f:odify  the 
policv  and  procedure.  In  response  to  the 
proposed  rule,  MMS  received  comments 
from  four  lessees/payors  and  other 
interested  parties.  All  of  these 
comments  were  considered  in  the  fina. 
rule  and  are  discussed  in  Section  II 
below  The  final  rule  is  summarized  in 
Section  ill  below 


308( 


II.  Q^mcnts  Received  on  Proposed 
Rule 
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proposed  rule  provided  for  a  30- 

ic  comment  period,  which 
March  2. 1990.  Four  commenters 
industry  and  one  Indian 

ive)  submitted  comments 
lunnt  the  comment  period  which  are 
addrepsed  in  this  section. 

The  Indian  representative 
to  the  proposed  requirement 
approval  be  obtained  before 
and  payors  could  recoup  more 
percent  of  the  monthly  reported 
on  an  individual  allotted  lease, 
objection  was  based  on  the 

s  opinion  that  BIA  is  ill- 
to  make  an  independent 
nation  of  the  propriety  of  any 
;d  overpayment.  Because  there  is 
ious  adverse  impact  on  allottees 
to  recoupment,  this  commenter 
ded  that  the  final  rule  require 
prior  tonsultation  and  concurrence  of 
the  af  ected  allottee  regarding  requests 
from   Bssees  and  payors  to  recoup  more 
than  1 0  percent  of  reported  revenues  in 
an  individual  month. 

se:  MMS  agrees  with  the 
s  recommendation  with 
to  affected  Indian  allottees, 
in  many  situations,  it  may  be 
:ti(:al  to  obtain  concurrence  for 
ban  a  50  percent  recoupment 
II  affected  Indians  in  a  timely 

.  Therefore,  the  final  regulation 
langed  and  no  longer  provides  for 
n  exception  to  the  50  percent 
)ment  limitation  on  allotted 


n  !r 


comm  enter 

respe(  t 

Howe  /er 

impra 

more 

from 

man 

was  c 

such 

recou 

leases 

Cm  imcnt 
agreec 
proci 
pro 

comnlenter 
the  n 


[:e  I 
po>ed 


£3 


ei  ts 


rei  |ue 


One  industry  commenter 
with  the  proposed  recoupment 
ure  and  in  general  with  the 
imitation.  However,  the 
expressed  concern  regarding 
d  for  expeditious  handling  of 
for  recoupments  in  excess  of 
litation.  The  commenter 
sized  that  it  was  important  that 
St  for  any  recoupment  above 
itation  be  processed  timely, 
interest  could  be  recovered  by 
on  the  overpayment. 
nse:  Since  the  final  regulation 
ier  provides  for  recoupments  in 
of  the  limitations,  expeditious 
ng  of  such  requests  is  a  moot 
In  regard  to  interest  on 
yments,  MMS  does  not  have  legal 
ty  to  pay  interest  on 

made  by  lessees  and 
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Con  ment:  Another  industry 
comm  ;nter  agreed  that  MMS  regulations 
shouh  e.stablish  the  recoupment  policy 
Howe  rer,  this  commenter  questioned 
the  ne  :essity  for  the  requirement  that 
written  permi-ssion  be  obtained  from  a 


tribe  before  overpayments  made  on  one 
lease  could  be  recouped  from  a  different 
tribal  lease.  In  this  commenter's 
opinion,  a  lessee  or  payor  should  be 
able  to  take  a  credit  and  recoup  any 
overpayment  again.st  any  and  all  of  its 
producing  leases  with  that  tribe  without 
requiring  that  tribe's  approval,  because 
the  tribe's  revenue  is  generally  not 
limited  to  a  single  lease. 

Response  Royalty  payments  on 
production  from^mineral  leases  are  a 
major  source  of  income  to  many  tribes. 
When  a  lessee  or  payor  can  recoup  an 
overpayment  against  payments  due  on 
all  producing  tribal  leases  without 
permission,  ihe  tribe  cannot  plan  the 
distribution  of  royalty  revenues  with 
reasonable  accuracy. 

In  order  that  the  tribe  may  plan  for 
decreases  in  royalty  revenues,  MMS  has 
determined  that  a  payor  must  obtain 
written  permission  from  the  tribe  to 
recoup  overpayments  made  on  one 
tribal  lease  from  a  different  tribal  lease. 
Paragraphs  218.53(b)  and  218.203(b)  of 
the  final  rule  require  that  the  payor 
provide  MMS  with  a  copy  of  the  tribe's 
written  permission  in  accordance  with 
instructions  provided  in  the  "Oil  and 
Gas  Payor  Handbook"  and  the  "AFS 
Payor  Handbook — Solid  Minerals" 

Comment:  A  different  industry 
commenter  who  was  in  general  support 
of  the  proposed  rule  stated  that  a  strict 
application  of  the  policy  may,  in  some 
cases,  be  inequitable.  For  example,  if  a 
les.see  or  payor  is  required  to  make  a 
payment  to  an  Indian  allottee  on  a  Bill 
for  Collection  that  is  under  appeal  and 
the  lessee  or  payor  prevails  on  the 
appeal,  the  lessee/payor  may  not  be  able 
to  recoup  if  the  company  is  no  longer 
the  payor  on  the  lease  or  the  level  of 
production  on  the  lease  has  declined  to 
a  point  where  recoupment  is  not  an 
adequate  remedy.  In  this  commenter's 
opinion,  it  would  not  be  good  policy  in 
these  situations  to  allow  an  allottee  to 
keep  the  payment  and  prevent  the  lessee 
from  otherwise  obtaining  a  refund.  The 
commenter  recommended  that  the  final 
rule  allow  lessees  to  obtain  a  cash 
refund  when  recoupment  is  an 
inadequate  remedy. 

Response:  MMS  recognizes  the  merit 
of  this  commenter's  concerns.  However, 
this  situation  can  be  avoided  if  the 
payor,  in  accordance  with  30  CFR  243.2, 
elects  to  post  a  surety  pending  a 
decision  on  the  appeal  rather  than 
submitting  payment.  If  the  appellant 
prevails  on  its  appeal,  the  surety  would 
be  returned  and  recoupment  or  refund 
of  a  payment  would  not  be  necessary.  If 
the  payor  elects  to  submit  payment  and 
is  not  able  to  recoup  the  payment,  MMS 
does  not  have  legal  authority  to  refund 
the  payment  from  general  funds,  but  can 


seek  a  special  congressional 
appropriation  for  the  amount  of  any 
refund  due  to  the  payor. 

Comment:  Onfe  industry  commenter 
state  that  any  rulemaking  that  would 
deny  or  delay  recovery  of  any 
overpayment,  other  than  under  a  strict 
statute  of  limitations  imposed  equitably 
on  both  the  Indian(s)  and  lessee,  would 
be  a  violation  of  Executive  Order  12630, 
"Government  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights." 

Response:  A  continuing  payor  with 
sufficienTrecoupable  balances  would 
not  be  denied  recoupment  of  any 
overpayment  under  the  propostd  or 
final  rule.  MMS  has  determined  that  the 
procedures  set  forth  in  the  proposed  or 
final  rule  do  not  violate  E.O.  12G30. 

III.  Summary  of  Final  Rule 

This  final  rulemaking  codifies  MMS' 
longstanding  policy  with  respect  to 
recoupment  of  overpayments  made  by 
lessees  and  other  royalty  payors  on 
Indian  mineral  leases  by  the  addition  of 
new  sections  at  30  CFR  218.53 
(previously  reserved)  and  30  CFR 
218.203.  Overpayments  subject  to 
recoupment  under  the  adopted  rule 
include  all  payments  made  in  excess  of 
the  required  payment  for  royalty,  rental, 
bonus,  or  other  amounts  owed  as 
specified  by  statute,  regulation,  order,  or 
terms  of  an  Indian  mineral  lease. 

The  final  rule  permits  lessees  and 
payors  to  recoup  overpayments  as 
credits  against  reported  revenues  due  to 
Indian  tribes  or  allottees  in  the  current 
month  on  the  same  lease.  Specifically, 
the  final  rule  allows  recoupment  of 
overpayments  not  to  exceed  50  percent 
of  reported  revenues  in  that  month  on 
an  allotted  lease  or  100  percent  of  the 
reported  revenues  in  that  month  on  a 
tribal  lease.  A  payor  may  recoup  an 
overpayment  made  on  one  tribal  lease 
from  a  different  tribal  lease  only  if 
written  permission  is  authorized  by 
tribal  statute  or  resolution. 

The  final  rule  also  provides  that  MMS 
may  issue  an  order  to  a  payor 
prohibiting  recoupment  of  any  amount 
for  a  reasonable  period  of  time  as  MMS 
may  need  to  review  the  nature  and 
amount  of  any  overpayment.  Situations 
may  arise  in  which  a  payor  believes  it 
has  made  an  overpayment  and  is 
entitled  to  recoup  the  overpaid  amount. 
However,  the  payor  in  fact  may  not  have 
overpaid,  and  should  not  be  allowed  to 
recoup  since  recoupments  reduce  the 
Indian  lessor's  expected  revenues.  The 
authority  in  paragraph  (d)  of  both 
§  218.53  and  §  218.203  allows  MMS  to 
prevent  the  payor  from  taking  the 
recoupment  until  the  fact  that  the  payor 
has  overpaid  and  the  amount  of  the 


overpayment  have  been  reviewed.  MMS 
expects  to  use  this  authority  only  in 
limited  circumstances,  such  as  when 
there  is  information  suggesting  there  has 
been  no  overpayment,  or  where  the 
proposed  recoupment  would  be 
extraordinarily  large  and  result  in 
reduced  revenues  for  a  long  period  of 
time  to  the  Indian  lessor. 

IV.  Procedural  Matters 

The  Regulatory  Flexibility  Act 

The  Department  certifies  that  this  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.JI.C.  601  efse«7.). 

The  rule  is  needed  to  conform 
regulations  to  existing  policy  and 
practice. 

Executive  Order  12630 

The  Department  certifies  that  the  rule 
does  not  represent  a  governmental 
action  capable  of  interference  with 
constitutionally  protected  property 
rights.  Thus,  a  Takings  Implication 
Assessment  need  not  be  prepared  under 
Executive  Order  12630,  "Govenmient 
Action  and  Interference  with 
Constitutionally  protected  Property 
Rights." 

Executive  Order  12778 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  final  regulations  meet  the 
applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  12778. 

Executive  Order  12866 

This  document  has  been  reviewed 
under  Executive  Order  12866  and  is  not 
a  significant  regulator\-  action. 

Paperwork  Reduction  Act  of  1980 

The  collections  of  information 
mtained  in  this  rule  have  been 
proved  by  the  Office  of  Management 
d  Budget'under  44  U.S.C.  3501  et  seq. 

jnd  assigned  clearance  number  1010- 

0022. 

National  Environmental  Policy  Act  of 
1969 

We  have  determined  that  this 
rulemaking  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment,  and  a  detailed 
statement  under  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  [42  U.S.C.  4332(2)(C)|  is  not 
required. 

List  of  Subjects  in  30  CFR  Part  218 

Coal,  Continental  shelf.  Electronic 
funds  transfers,  Geothermal  energy. 
Government  contracts,  Indian  lands, 


Mineral  royalties.  Natural  gas,  Penalties, 
Petroleum,  Public  lands-mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  28, 1994. 
Bob  Armstrong, 

Assistant  Secretary — Land  and  Minerals 
Management. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  part  218  is  amended 
as  set  forth  below: 

PART  218— COLLECTION  OF 
ROYALTIES,  RENTALS.  BONUSES 
AND  OTHER  MONIES  DUE  THE 
FEDERAL  GOVERNMENT 

1.  The  authority  citation  for  Part  218 
continues  to  read  as  follows: 

Authority:  5  Li.S.C.  301  etseq..  25  U.S.C 
396  et  seq..  396a  et  seq..  25  LI.S.C.  2101  et 
seq..  30  i;.S.C.  181  ef  A-eq..  351  etseq..  1001 
etseq..  1701  etseq..3\  U.S.C.  9701:  43  ISC. 
1301  et  seq-.  1331  et  seq..  and  1801  et  seq. 

2.  Section  218.53  (previously 
reserved)  under  Subpart  B  (Oil  and  Gas. 
General)  is  added  to  read  as  follows: 

§  218.53    Recoupment  of  overpayments  on 
Indian  mineral  leases. 

(a)  Whenever  an  overpayment  is  made 
under  an  Indian  oil  and  gas  lease,  a 
payor  may  recoup  the  overpayment 
through  a  recoupment  on  Form  MMS- 
2014  against  the  current  month's 
rovalties  or  other  revenues  owed  on  the 
same  lease.  However,  for  any  month  a 
payor  n«ay  not  recoup  more  than  50 
percent  of  the  royalties  or  other 
revenues  owed  in  that  month  under  an 
individual  allotted  lease  or  more  than 
100  percent  of  the  royalties  or  other 
revenues  owed  in  that  month  under  a 
tribal  lease. 

(b)  With  written  permission 
authorized  by  tribal  statute  or 
resolution,  a  payor  may  recoup  an 
overpayment  against  royalties  or  other 
revenues  owed  in  that  month  under 
other  leases  for  which  that  tribe  is  the 
lessor.  A  copy  of  the  tribe's  written 
permission  must  be  furnished  to  MMS 
pursuant  to  instructions  for  reporting 
recoupments  in  the  MMS  "Oil  and  Gas 
Payor  Handbook."  See  30  CFR  210.53. 
Recouping  overpayments  on  one 
allotted  lease  from  royalties  paid  to 
another  allotted  lease  is  specifically 
prohibited. 

(c)  Overpayments  subject  to 
recoupment  under  this  section  include 
all  payments  made  in  excess  of  the 
required  payn.ent  for  royalty,  rental, 
bonus,  or  other  amounts  owed  as 
specified  by  statute,  regulation,  order,  or 
terms  of  an  Indian  mineral  lease. 

(d)  The  MMS  Director  or  his/her 
designee  may  order  any  payor  to  not 
recoup  any  amount  for  such  reasonable 


period  of  time  as  may  be  necessary  for 
MMS  to  review  the  nature  and  amount 
of  anv  claimed  overpayTnent. 

3.  A  new  §  218.203  under  Subpart  E 
(Solid  Minerals.  General)  is  added  to 
read  as  follows: 

§  218.203  Recoupment  of  overpayments 
on  Indian  mineral  leases. 

(a)  Whenever  an  overpayment  is  made 
under  an  Indian  solid  mineral  lease,  a 
pavor  may  recoup  Ihe  overpayment 
through  a  recoupment  on  Form  MMS- 
2014  against  the  current  month's 
royalties  or  other  revenues  owed  on  the 
same  lease.  However,  for  any  month  a 
payor  may  not  recoup  more  than  50 
percent  of  the  royalties  or  other 
revenues  owed  in  that  month  under  an 
individual  allotted  lease  or  more  than 
100  percent  of  the  royalties  or  o-ther 
revenues  owed  in  that  month  under  a 
tribal  lease. 

(b)  With  written  permission 
authorized  by  tribal  statute  or 
resolution,  a  payor  may  recoup  an 
overpayment  against  royalties  or  other 
revenues  owed  in  that  month  uiider 
other  leases  for  which  that  tribe  is  the 
lessor.  A  copy  of  the  tribe's  written 
permission  must  be  furnished  to  MMS 
pursuant  to  instructions  for  reporting 
recoupments  in  the  "AFS  Payor 
Handbook — Solid  Minerals."  Sae  30 
CFR  210.204.  Recouping;  overpayments 
on  one  allotted  lease  from  royalties  paid 
to  another  allotted  lease  is  specifically 
prohibited. 

(c)  Overpayments  subject  to 
recoupment  under  this  section  include 
all  payments  made  in  excess  of  the 
required  payment  for  royalty,  rental, 
bonus,  or  other  amounts  owed  as 
specified  by  statute,  regulation,  order,  ur 
terms  of  an  Indian  mineral  lease. 

(d)  The  MMS  Director  or  his/her 
designee  may  order  any  payor  to  not 
recoup  anv  amount  for  such  reasonable 
period  of  time  as  may  be  necessar)-  for 
MMS  to  review  the  nature  and  amount 
of  any  claimed  overpayment. 

|FR  D(K    ^5-854  Filed  1-12-95;  8:45  an;! 
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DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

32  CFR  Part  323 

[Defense  Logistics  Agency  Reg.  5400.21] 

Privacy  Act;  Implementation 

agency:  Defense  Logistics  Agency,  DoD. 
ACTION:  Final  rule. 

summary:  The  Defense  Logistics  Agency 
adopts  an  exemption  to  a  system  of 


3088 


Federal  Register  /  Vol.  60.  No.  9  /  Friday,  January  13,  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60,  No.  9  /  Friday,  January  13.  1995  /  Rules  and  Regulations  3089 


record  >  from  certain  provisions  of  the 
Privac  r  Act.  The  .system  of  records  is 
identi  ied  as  SlOO.lO  GC.  entitled 
Whist  sblower  Complaint  and 
Invest!  >ation  Files. 

The  jxemption  is  intended  to  increase 
the  va  ue  of  the  system  of  records  for 
law  en  orcement  purposes;  to  comply 
with  p  ohibitions  against  the  disclosure 
of  certiiin  kinds  of  information;  and  to 
protecl  the  privacy  of  individuals 
identif  ed  in  the  system  of  records. 
EFFECTIVE  DATE:  December  15. 1994. 
FOR  FU  1THER  INFORMATION  CONTACT:  Mr. 
Barry  Christensen.  70.1-61 7-7,=i83. 

SUPPLE  MENTARY  INFORMATION: 

Execut  ve  Order  12866 

The  Director.  Administration  and 
Manag  sment,  Office  of  the  Secretary  of 
has  determined  that  this 
Act  rule  for  the  Department  of 
does  not  constitute  "significant 
action."  Analysis  of  the  rule 
s  that  it  does  not  have  an  annual 
the  economy  of  $100  million 
:  does  not  create  a  serious 
stency  or  otherwise  interfere 
action  taken  or  planned  by 
agency;  does  not  materially  alter 
bu(  getary  impact  of  entitlement, 
user  fees,  or  loan  programs  or  the 
d  obligations  of  recipients 
does  not  raise  novel  legal  or 
.s.sues  arising  out  of  legal 

the  President's  priorities,  or 
iciplesset  forth  in  Executive 
28fi6  (1993). 
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on-  FU-xibility  Act  of  1980 


rector.  Administration  and 

Office  of  the  Secretary  of 
certifies  that  this  Privacy  Act 
the  Department  of  Defense  does 

significant  economic  impact  on 
ntial  number  of  small  entities 
it  is  concerned  only  with  the 
;tration  of  Privacy  Act  systems  of 
within  the  Department  of 


Paperw  ork  Reduction  Act 

The  1  )irector.  Administration  and 
Manag(  ment.  Office  of  the  Secretary  of 
Defensi .  certifies  that  this  Privacy  Act 
rule  for  the  Department  of  Defense 
impose!  no  information  requirements 
beyond  the  Department  of  Defen.se  and 
that  the  information  collected  within 
the  Def  artment  of  Defense  is  necessary 
and  coi  sistent  with  5  U.S.C.  552a, 
known  js  the  Privacy  Ae;t  of  1974. 

This  ule  adds  an  exempt  Privacy  Act 
system  af  records  to  the  DLA  inventory 
of  syste  us  of  records.  DLA  performs  as 
one  of  1  ;s  principal  functions 
investif  ations  into  whistleblower 


complaints  arising  from  DLA  employees 
and  the  employees  of  DLA  contractors. 
The  exempt  system  reflects  recognition 
that  certain  records  in  the  system  may 
be  deemed  to  require  protection  from 
disclosure  in  order  to  protect 
confidential  sources  mentioned  in  the 
files  and  avoid  compromising, 
impeding,  or  interfering  with 
investigative  and  enforcement 
proceedings.  The  authority  for  the 
exemption  may  be  found  in  5  U.S.C 
552a{k)(2).  The  system  would  thus  be 
exempt  from  sections  552a(c)(3),  (d)(1) 
through  (4),  (e)(1),  (e)(4)(G),  (e)(4)(H). 
and  (e)(4)(I),  and  (0.  The  Director  adopts 
these  exemptions.  The  proposed  rule 
was  published  on  October  13,  1994,  at 
59  PR  51911.  No  comments  were 
received,  therefore,  the  DLA  is  adopting 
the  exemption  rule. 

List  of  Subjects  in  32  CFR  Part  323 

Privacy. 

Accordingly,  the  Defen.se  Logistics 
Agency  amends  32  CFR  part  323  as 
follows: 

1.  The  authority  citation  for  32  CFR 
part  323  continues  to  read  as  follows: 

Autltority:  Pub.  L.  9,1-579.  88  .Stat  1896  [S 
If.S.C.  5.S2a). 

2.  32  CFR  part  323,  Appendix  H  is 
amended  by  adding  paragraph  d. 

Appendix  H  to  Part  323 — DLA 
Exemption  Rules 

•        *        *        *        « 

d.  ID:  SlOO.lO  GC  (Specific 
e.xemption). 

1.  System  name:  Whistleblower 
Complaint  and  Investigation  Files. 

2.  Exemption:  Portions  of  this  system 
of  records  may  be  exempt  under  the 
provisions  of  5  U.S.C.  552a(c){.3),  (d)(1) 
through  (d)(4).  (e)(1),  (e)(4)(G).  (e)(4)(H), 
and  (e)(4)(I),  and  (Q. 

3.  Authority:  5  U.S.C.  552a(k)(2). 

4.  Reasons:  From  subsection  {c)(3) 
because  granting  access  to  the 
accounting  for  each  disclosure  as 
required  by  the  Privacy  Act,  including 
the  date,  nature,  and  purpose  of  each 
disclosure  and  the  identity  of  the 
recipient,  could  alert  the  subject  to  the 
existence  of  the  investigation  or 
prosecutive  interest  by  DLA  or  other 
agencies.  This  could  seriously 
compromise  case  preparation  by 
prematurely  revealing  its  exi.stence  and 
nature:  compromise  or  interfere  with 
witnesses  or  make  witnes.ses  reluctant  to 
cooperate;  and  lead  to  suppression, 
alteration,  or  destruction  of  evidence. 

From  subsections  (d)(1)  through 
(d)(4),  and  (f)  because  providing  access 
to  records  of  a  civil  investigation  and 
the  right  to  contest  the  contents  oftho.se 


records  and  force  changes  to  be  made  to 
the  information  contained  therein 
would  seriously  interfere  with  and 
thwart  the  orderly  and  unbiased 
conduct  of  the  investigation  and  impede 
case  preparation.  Providing  access  rights 
normally  afforded  under  the  Privacy  Act 
would  provide  the  subject  with  valuable 
information  that  would  allow 
interference  with  or  compromise  of 
witnesses  or  render  witnesses  reluctant 
to  cooperate;  lead  to  suppression, 
alteration,  or  destruction  of  evidence; 
and  result  in  the  secreting  of  or  other 
disposition  of  assets  that  would  make 
them  difficult  or  impossible  to  reach  in 
order  to  satisfy  any  Government  claim 
growing  out  of  the  investigation  or 
proceeding. 

From  subsection  (e)(1),  because  it  is 
not  always  possible  to  detect  the 
relevance  or  necessity  of  each  piece  of 
information  in  the  early  stages  of  an 
investigation.  In  some  cases,  it  is  only 
after  the  information  is  evaluated  in 
light  of  other  evidence  that  its  relevance 
and  necessity  will  be  clear. 

From  subsections  (e)(4)(G)  and 
(e)(4)(H)  b(K:ause  there  is  no  necessity 
for  such  publication  since  the  system  of 
records  will  be  exempt  from  the 
underlying  duties  to  provide 
notification  about  and  access  to 
information  in  the  system  and  to  make 
amendments  to  and  corrections  of  the 
information  in  the  system.  However, 
DLA  will  continue  to  publish  such  a 
notice  in  broad  generic  terms  as  is  its 
current  practice. 

From  subsection  (e){4)(I)  bescause  fo 
the  e.xtent  that  this  provision  is 
construed  to  require  more  detailed 
disclosure  than  the  broad,  generic 
information  currently  published  in  the 
system  notice,  an  exemption  from  this 
provision  is  necessary  to  protect  the 
confidentiality  of  sources  of  information 
and  to  protect  privacy  and  physical 
safety  of  witnesses  and  informants.  DLA 
will,  nevertheless,  continue  to  publish 
such  a  notice  in  broad  generic  terms  as 
is  its  current  practice. 

Dated:  Januan,' 6.  I^S.^. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

|FR  Doc.  95-843  Filed  1-12-95:  8:45  am) 

BILLING  CODE  5000-04-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  260 
[FRL-5125-7] 
RIN  2050-AD06 

Hazardous  Waste  Management 
System;  Testing  and  Monitoring 
Activities 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  is  amending  its 
hazardous  waste  regulations  under 
subtitle  C  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA)  of  1976,  as 
amended,  for  testing  and  monitoring 
activities.  This  amendment  adds  new 
and  revised  methods  as  Update  II  to  the 
Third  Edition  of  the  EPA-approved  test 
methods  manual  "Test  Methods  for 
Evaluating  Solid  Waste.  Physical/ 
Chemical  Methods,"  EPA  Publication 
SVV-846.  It  also  incorporates  the  SW- 
846  Third  Edition,  as  amended  by 
Updates  I  (promulgated  August  31, 
1993),  II,  and  IIA  (promulgated  January 
4,  1994  as  part  of  the  wood  surface 
protection  rule),  into  40  CFR  260.11(a) 
for  use  in  complying  with  the 
requirements  of  subtitle  C  of  RCRA.  The 
intent  of  this  amendment  is  to  provide 
better  and  more  complete  analj'tical 
technologies  for  RCRA-related  testing 
and  thus  promote  cost  effectiveness  and 
flexibility  in  choosing  analytical  test 
methods. 

EFFECTIVE  DATE:  January  13,  1995.  The 
incorporation  by  reference  of  the 
publication  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  January  13,  1995. 
ADDRESSES:  The  official  record  for  this 
rulemaking  (Docket  No.  F-94-WT2F- 
FFFFF)  is  located  at  the  U.  S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460 
(room  M-2616),  and  is  available  for 
viewing  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  Federal 
holidays.  The  public  must  make  an 
appointment  to  review  docket  materials 
by  calling  (202)  260-9327.  The  public 
may  copy  a  maximum  of  100  pages  of 
material  from  any  one  regulatory  de)cket 
at  no  cost;  additional  copies  cost  $0.15 
per  page. 

Copies  of  the  Third  Edition  of  SW- 
846  as  amended  by  Updates  I,  II,  and  IIA 
are  part  of  the  official  d(x;ket  for  this 
rulemaking,  and  also  are  available  from 
the  Superintendent  of  Documents, 
Government  Printing  Office  (GPO), 
Washington,  DC  20402,  (202)  783-3238. 


The  GPO  document  number  is  955-001- 
00000-1.  New  subscriptions  to  SW-846 
may  be  ordered  from  GPO  at  a  cost  of 
S319.00  (subject  to  change).  There  is  a 
25%  surcharge  for  foreign  subscriptions 
and  renewals. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact  the  RCR.^ 
Hotline  at  (800)  424-9346  (toll  free)  or 
call  (703)  920-9810;  or,  for  hearing 
impaired,  call  TDD  (800)  553-7672  or 
(703)  486-3323.  For  technical 
information,  contacrt  Kim  Kirkland  or 
Charles  Sellers.  Offiere  of  Solid  Waste 
(5304),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460,  (202)  260-^761. 
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L  Authority 

These  regulations  are  being 
promulgated  under  the  authority  of 
sections  1006,  2002,  3001,  3002,  3004, 
3005,  3006.  3010,  and  3014  of  the  Solid 
Waste  Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  of  1976  (commonly  known  as 
RCRA),  as  amended  [42  U.S.C.  6905, 
6912(a),  6921-6927,  6930,  6934,  6935, 
6937,  6938,  6939,  and  69741. 


II.  Background  Summarv-  and 
Regulatory  Framework 

EPA  Publication  SW-846.  "Test 
Methods  for  Evaluating  Solid  Waste. 
Physical/Chemical  Methods,"  contains 
,the  anaKHcal  and  test  methods  that  EPA 
has  evaluated  and  found  to  be  among 
those  acceptable  for  testing  under 
subtitle  C  of  the  Resource  Consen  ation 
and  Recovery  Act  (RCRA),  as  amended. 
Use  of  some  of  the.se  methods  is 
required  by  specific  regulations,  as 
discussed  below.  All  of  these  methods 
are  intended  to  promote  accuracy, 
sensitivity,  specificity,  precision,  and 
comparability  of  analyses  and  test 
results. 

Several  of  the  hazardous  waste 
regulations  under  subtitle  C  of  RCRA" 
require  that  specific  testing  methods 
described  in  SW-846  be  employed  for 
certain  applications.  Any  reliable 
anal\1ical  method  may  be  used  to  meet 
other  requirements  in  40  CFR  parts  260 
through  270.  For  the  convenience  of  the 
reader,  the  Agency  lists  below  a  number 
of  the  sections  found  in  40  CFR  parts 
260  through  270  that  require  the  use  of 
a  specific  method  for  a  particular 
application,  or  the  use  of  appropriate 
SW-846  methods  in  general: 

(1)  Section  260.22(d)(l)(i)— 
Submission  of  data  in  support  of 
petitions  to  exclude  a  waste  produced  at 
a  particular  facility  (i.e..  delisting 
petitions): 

(2)  Section  261.22(a)  (1)  and  (2)— 
Evaluation  of  waste  against  the 
corrosivity  characteristic; 

(3)  Section  261.24(a)— Leaching 
procedure  for  evaluation  of  a  waste 
against  the  toxicitv  characteristic; 

(4)  Section  261.35(b)(2)(iii)(A)— 
Testing  rinsates  from  wood  preser\  ing 
cleaning  prcx;esses:' 

(5)  Sections  264.190(a).  264.314(c), 
265.190(a),  and  265.314(d)— Evaluation 
of  a  waste  to  determine  if  free  liquid  is 
a  component  of  the  waste; 

(6)264.1034(d)(l)(iii)and 
265. 1034(d)(l)(iii)— Testing  total 
organic  concentration  of  air  emission 
standards  for  process  vents; 

(7)  264.1063(d)(2)  and 
265.1063(d)(2)— Testing  total  organic 
concentration  of  air  emission  standards 
for  equipment  leaks; 

(8)  Section  266. 106(a}— Analysis  in 
support  of  compliance  with  standards  to 
control  metals  emissions  from  burning 
hazardous  waste  in  boilers  and 
industrial  furnaces; 

(9)  Section  266.112(b)  (1)  and  (2)(i)— 
Certain  analysis  in  support  of  exclusion 
from  the  definition  of  a  hazardous  waste 
of  a  residue  which  was  derived  from 
burning  hazardous  waste  in  boilers  and 
industrial  furnaces; 
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S^tions  270.22(a)(2)(ii)(B)  and 
(i)  and  (ii) — Analysis 
in  support  of  a  destruction 
al  efficiency  (DRE)  trial  burn 
boilers  and  industrial 
burning  low  risk  wastes,  and 
and  approximate  quantitation 
for  a  trial  bum  in  support  of 

for  a  permit  to  bum 
waste  in  a  boiler  and 
furnace, 
situations,  this  EPA 

functions  as  a  guidance 
setting  forth  acceptable, 
not  required,  methods  to  be 

by  the  user,  as 
ate.  in  satisfying  RCRA-related 
and  analysis  requirements. 

is  a  document  that  changes 

as  new  information  and  data 

oped.  Advances  in  analytical 

and  techniques  are 
lly  reviewed  by  the  Agency's 
Sohd  Waste  (OSW)  and 
lly  incorporated  into  SVV-846 
changes  in  the  regulatory 
program! and  to  improve  method 
perform  ince.  Update  II  represents  such 
an  incor  loration. 

IIL  Update  II A  to  SW-846.  Third 
Edition 

On  Jaijuary  4.  1994  (59  PR  458).  the 
Agency  ssued  a  final  hazardous  waste 
listing  d  Jtermination  for  wastes 
generate  i  from  the  use  of 
chloropl  lenolic  formulations  in  wood 
surface  ;  rotection  processes.  This  mle 
also  fina  ized  an  April  27, 1993  (58  FR 
25707)  proposal  to  include  Method 
4010.  "Screening  for  Pentachlorophenol 
by  Immi  noassay"  in  the  Third  Edition 
of  SW-fl  t6.  No  comments  were  received 
on  Moth  3d  4010  and  it  was  incorporated 
by  refere  nee  in  40  CFR  2o0.11(a)  as 
Update  1  L\  to  the  Third  Edition  of  S\V- 
846  in  tl  e  January  4.  1994  Final  Rule. 


JMI 


Update  IIA  (Method  4010)  is  being 
distributed  to  SW-846  subscribers  as 
part  of  the  Final  Update  II  package. 

rV.  Overview  of  August  31, 1993  NPRM 
and  Summary  of  Responses  to  Public 
Comments 

A.  Oven'iew  of  Proposal 

On  August  31.  1993  (58  FR  46052). 
the  Agency  proposed  to  amend  its 
hazardous  waste  testing  and  monitoring 
regulations  under  subtitle  C  of  RCRA  by 

(1)  adding  revised  methods  and  chapters 
and  new  methods  as  Update  II  to  S\V- 
846  and  incorporating  the  Third  Edition 
as  amended  by  Updates  I  and  II.  in  40 
CFR  260.11(a)  for  use  in  complying  with 
the  requirements  of  subtitle  C  of  RCRA; 

(2)  deleting  a  statement  in  Chapter 
Seven  that  states  that  "Method  9095. 
Paint  Filter  Liquids  Test.  Chapter  Six 
[may  be  used  I  to  determine  free  liquid" 
for  purposes  of  characteristic  testing; 
and  (3)  clarifying  the  regulatory 
requirements  as  to  the  temperature  for 
pH  measurements  of  highly  alkaline 
wastes  during  corrosivity  characteristic 
testing. 

The  Agency  solicited  comments  on 
each  of  these  proposed  changes.  Items  B 
through  D  of  this  section  summarize  the 
major  comments  that  were  received  and 
the  actions  taken  by  the  Agency  in 
response  to  those  comments.' 

B.  Responses  to  Comments  Regarding 
the  Addition  of  Update  II  Methods  and 
Chapters  to  SW-846 

The  Agency  proposed,  as  part  of 
Update  II  to  SW-846,  to  revise  several 
methods  and  chapters  already  contained 
in  the  Third  Edition  of  SVV-846  and  its 
Update  I,  as  incorporated  by  reference 
into  40  CFR  260.11.  The  revisions  were 
proposed  to  improve  the  methods  and 
provide  additional  performance 
information  for  these  methods.  The 
proposed  revisions  more  accurately 
reflect  SW-846  method  improvements. 
Finally,  as  part  of  Update  II.  the  Agency 
also  proposed  to  add  33  new  methods 
to  SW-846. 

The  Agency  received  very  few 
negative  comments  on  the  proposal  to 
add  the  methods  and  revise  certain 
chapters  of  Update  II  to  SW-846. 
However,  based  on  public  comment  and 
other  reasons  explained  below  in 
sections  IV.B.l  and  IV.B.2  of  this 
preamble,  the  Agency  has  decided  not 
to  promulgate  proposed  new  Methods 
5100  and  5110  and  the  proposed  revised 


'  Other  comments,  together  with  the  Agency's 
response  thereto,  have  been  placed  in  the  ofnciat 
record  for  this  rulemaking.  "Response  to  Public 
Comments  Background  Document,  Promulgation  of 
the  Second  Update  to  SW-846.  Third  Edition" 
(Docket  No.  F-94-WT2F-FFFFF) 


Method  9200A  in  Final  Update  II.  The 
Agency  is  promulgating  all  other 
Proposed  Update  II  new  and  revised 
methods  and  chapters  as  Final  Update 
II  of  SW-846. 

The  comments  received  by  the 
Agency  on  the  addition  of  new  methods 
and  the  revision  of  existing  methods 
and  chapters  were  technical  in  nature. 
Details  on  these  comments  and  the 
Agency's  responses  may  be  found  in  the 
background  document  to  this 
mlemaking.  The  Agency  has 
incorporated  several  of  the  suggested 
changes  into  the  Update  II  package,  as 
described  in  the  background  document. 
Sections  IV.B.l  through  IV.B.8  of  this 
preamble  summarize  the  major 
comments  and  responses  which  the 
Agency  believes  may  be  of  particular 
interest  to  the  regulated  community 

1.  Non-Promulgation  of  Methods  5100 
and  5110  in  Update  II 

The  Agency  wishes  to  eliminate  the 
promulgation  of  redundant,  cross- 
program  methods,  where  possible. 
Therefore,  the  Agency  is  not 
promulgating  Method  5100  and  5110  in 
Final  Update  II  because  they  are 
redundant  and  obsolete  versions  of  the 
Office  of  Air  Quality,  Planning  and 
Standards  (OAQPS)  Methods  25D  and 
25E,  issued  in  support  of  analyses 
conducted  under  the  Clean  Air  Act. 
There  are  currently  no  RCRA 
applications  for  which  Method  5100  or 
5110  are  applicable.  Based  on  the 
Agency's  current  policy  of  not 
proliferating  redundant  methods  when 
appropriate  methods  are  available  from 
other  Program  Offices,  and  that  there  are 
no  planned  RCRA  applications  for  these 
methods  in  the  near  future,  the  Agency 
believes  that  there  is  no  need  to 
promulgate  Method  5100  or  5110  at  this 
time.  For  informational  purposes. 
Method  25D  can  be  found  in  Appendix 
A  of  40  CFR  part  60;  and  Method  25E 
is  currently  available  from  the  Office  of 
Air  Quality  Planning  and  Standards 
(OAQPS),  Mailcode  MD-14,  Technical 
Support  Division,  Research  Triangle 
Park.  NC  27711.  (919)  541-5536. 

2.  Non-Promulgation  of  Method  9200A 
in  Update  II 

The  analytical  procedure  found  in 
SW-846  Method  9200  (Nitrate)  was 
recently  demonstrated  to  be  unreliable 
by  both  the  Agency's  Environmental 
Monitoring  Support  Laboratory  in 
Cincinnati  (EMSL-Ci)  and  the  American 
Water  Works  Association  (AWWA).  The 
unstable  nature  of  the  analytical 
reagents  and  excessively  tight 
temperature  control  requirements  were 
contributing  factors  to  the  method's 
unreliability.  In  fact,  on  December  1.5, 


1993  (58  FR  65622).  the  Agency 
proposed  to  remove  Method  353.1. 
which  contains  a  brucine-sulfanilic  acid 
procedure  similar  to  Method  9200.  as 
approved  for  the  determination  of 
nitrate  under  40  CFR  141.23  of  the 
National  Primary  Drinking  Water 
Regulations.  The  AWWA  also  removed 
the  bmcine-sulfanilic  acid  (Method  419 
D)  method  from  its  publication 
"Standard  Methods  for  the  Examination 
of  Water  and  Wastewater".  To  be 
consistent  with  this  and  any  other 
related  Agency  actions,  the  Agency  is 
not  including  Method  9200A,  a 
modified  version  of  Method  9200,  in 
Final  Update  II,  and  plans  to  propose 
the  removal  of  Method  9200  from  SW- 
846  at  a  later  date.  (Method  9200A 
reversed  the  order  of  brucine-sulfanilic 
acid  and  sulfuric  acid  reagents  from  that 
described  in  Method  9200  in  an 
unsurcHssful  attempt  to  improve 
reliability.)  In  the  rare  cases  where 
nitrate  is  a  target  analyte  for  RCRA- 
related  analyses,  the  regulated 
community  may  use  Method  9056 — The 
Determination  of  Inorganic  Anions  by 
Ion  Chromatography  which  is  included 
in  this  Final  Rule,  or  an  appropriate 
method  approved  and  issued  by  other 
Agency  programs,  such  as  Method 
353.2 — Nitrogen,  Nitrate-Nitrite,  found 
in  the  methods  manual  "Methods  for 
Chemical  Analysis  of  Water  and 
Wastes".  (Although  Method  353.2 
provides  combined  nitrate-nitrite 
results,  separate  values  can  be  obtained 
according  to  Sec.  2.1  of  the  method.) 

3.  Flexibility  Allowance  in  SW-846 

Many  public  comments  requested  the 
use  of  alternative  equipment,  materials, 
and  procedures  during  the  application 
of  the  Update  II  SVV-846  methods. 
Although  the  Agency  agrees  with  most 
of  the  aiiematives  suggested  by  these 
comments,  the  Agency  did  not  change 
the  content  of  any  method  in  response 
to  the  comments  because  the  necessary 
flexibility  in  equipment,  materials,  or 
method  application  is  already  allowed 
by  the  SW-846  Disclaimer,  presented  at 
the  beginning  of  the  document,  and 
Sections  2.1.1  and  2.1.2  of  Chapter  Two. 
Based  on  the  large  number  of  comments 
requesting  the  inclusion  of  alternatives 
in  SW-846  methods,  the  Agency 
believes  that  this  inherent  flexibility 
and  performance-based  approach 
allowed  by  SVV-846  is  not  sufficiently 
understood  by  the  regulated 
community,  the  Agency,  therefore, 
wishes  to  stress  that  flexibility  in  the 
use  of  equipment,  gla.ssware,  and 
procedures  is  allowed  pursuant  to  the 
SVV-846  Disclaimer  and  Sec.s.  2.1.1  and 
2.1.2  of  Chapter  Two. 


Specifically,  as  stated  in  the  SVV-846 
Disclaimer,  SVV-846  methods  are 
designed  to  be  used  with  equipment 
from  any  manufacturer  that  results  in 
suitable  method  performance.  In 
general,  the  equipment  specifications 
and  settings  given  in  the  SW-846 
methods  represent  the  particular 
instruments  used  during  method 
development,  or  subsequently  approved 
for  use  in  the  method.  However,  these 
specifications  need  not  be  explicitly 
followed.  Other  equipment  may  be  used 
as  long  as  the  laboratory  achieves 
equivalent  or  superior  method 
performance  appropriate  for  the 
particular  application. 

In  addition,  many  types  and  sizes  of 
glassware  and  supplies  are 
commercially  available  and  it  is 
possible  to  prepare  reagents  and 
standards  in  many  different  ways. 
Therefore,  as  stated  in  both  the  SW-846 
Disclaimer  and  Sec.  2.1.2  of  Chapter 
Two,  those  specified  in  the  methods 
may  be  replaced  by  any  similar  type  as 
long  as  the  substitution  does  not  affect 
the  overall  quality  of  the  analyses. 
Finally,  Sec.  2.1.1  of  Chapter  two 
observes  that  SVV-846  methods  were 
designed  through  sample  sizing  and 
concentration  procedures  to  address 
trace  analyses  (<1000  ppm);  however, 
the  methods  can  be  made  applicable  to 
other  analyses  through  the  use  of 
appropriate  sample  preparation 
techhiques. 

4.  Consolidation  of  GFAA  Methods 

One  commenter  suggested  that  the 
Agency  consolidate  the  separate 
graphite  furnace  atomic  absorption 
(GFAA)  methods  in  the  7000  Series  into 
a  single  method.  The  commenter  found 
the  present  approach  of  separate 
methods  for  individual  elements  to  be 
cumbersome  and  redundant  The 
Agency  appreciates  this  point,  and  is 
considering  both  Flame  and  GFAA 
method  consolidation  as  a  future  option 
for  SW-846,  provided  that  analytit-al 
flexibility  can  be  retained  during 
analysis  of  the  individual  elements. 
However,  it  is  not  possible  to  combine 
individual  GFAA  methods  as  part  of 
this  Final  Rule  without  further  study  by 
the  Agency  and  without  providing  an 
opportunity  for  public  comment  on  any 
new,  consolidated  method.  The  Agency 
believes  that  adding  the  individual 
GFAA  methods  to  SVV-846  at  this  time 
is  more  beneficial  to  the  analytical 
community. 

5.  SPE  as  a  Preparative  Method  to 
Method  8081A 

One  commenter  requested  that  the 
Agency  add  solid  phase  extraction  (SPE) 
as  a  preparative  method  in  water 


matrices  for  determination  by  Method 
8081 A — Organochlorine  Pesticides  by 
Gas  Chromatography:  Capillary  Column 
Technique.  The  Agency  agrees  that  such 
a  method  would  be  useful,  but  it  cannot 
be  added  at  this  time  as  part  of  Fina! 
Update  II.  The  addition  of  this  method 
requires  submission  of  performance  data 
for  review  by  the  SW-846  Technical 
Workgroup.  propo.sal  in  the  Federal 
Register  and  an  opportunity  for  public 
comment.  SPE  is  a  preparative 
technique  for  separating  extractable 
organic  analytes  from  water  matrices  for 
determination  by  gas  chromatography  or 
other  appropriate  technique,  and  will  be 
considered  for  inclusion  in  SVV-846  as 
a  3500  Series  method.  The  Agency  is 
working  on  the  development  of  a 
general  SPE  method  which  will  be 
included  in  a  future  update  of  SVV-fl46. 

6.  Deletion  of  L'ltrasonic  Extraction 
(Method  3550)  as  a  Preparative  Method 
for  Method  8141A  and  the  Re-Inclusion 
of  Tables  5,  6  and  7  to  Method  8141 A 

One  commenter  obser\ed  that  when 
Method  3550 — Ultrasonic  Extraction  is 
used  as  a  preparative  method  for 
Method  8141A.  several  anal>1es  of 
interest  are  lost.  The  Agency  agrees;  a 
published  study  has  demonstrated  that 
decomposition  of  compounds  of  interest 
during  sample  preparation  by  ultrasonic 
extraction  is  indeed  a  problem. - 
Therefore,  the  Agency  has  deleted  all 
references  to  Method  3550  in  Method 
8141 A  and  has  added  a  section  which 
clearly  states  that  Method  3550  is  not  an 
appropriate  sample  preparation  method 
for  Method  8141 A  because  of  the 
potential  for  target  analyte  destruction 
during  the  ultrasonic  extraction  protess. 
For  consistency  with  tWs  infomiation, 
references  to  Method  8141  were  also 
removed  from  Table  2  of  Method  3550.^ 
which  delineates  specific  extraction 
conditions  for  various  di-terminative 
methods. 

In  addition,  the  Agent.y  has  re- 
included  three  organophosphorus 
compound  performance  data  t-ibles  in 
the  final  version  of  Method  8141A 
which  were  inadvertently  deleted  from 
the  proposed  version  of  the  method 
Specifically,  the  Agency  is  re-ini  hiding 
Table  5,  which  provides  recovery  data 
from  separatory  funnel  extraction.  Tabli* 
6,  whif:h  provides  recovery  data  from 
continuous  liquid-liquid  extraction,  and 
Table  7,  whit  h  pro\  ides  recovery  data 
from  .Soxhiet  extraction.  These  tables 
are  unt  hanged  from  the  original 
versions  which  were  included  m 
Method  8141  as  Tables  4.  5  and  6. 
respectively 
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7.  Consistent  Use  of  "RF"  as 
Termir  ology  for  "Relative  Response 
Factor'  in  GC  Methods 

A  fe\  i  commenters  noted  an 
incons  stent  use  of  the  terminology 
V  ;rsus  "RRF"  in  the  8000  Series 
chr  Dmatography  (GC)  methods.  In 
to  these  comments,  the  Agency 
placed  all  uses  of  the  term  "RRF" 
term  "RF"  to  consistently 
preseht  "relative  response  factor"  in 
Inethods.  This  is  an  editorial 
to  eliminate  confusion  caused  by 
tertns  having  the  same  definition. 
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8.  Addi  tional  Ion  Trap  Data  Guidance  in 
Metho<  8260A 

The  i  Agency  received  several 
comme  nts  requesting  additional 
guidance  regarding  how  to  use  ion  trap 
mass  s{  ectrometers  in  Method  8260A — 
Volatili !  Organic  Compounds  by  Gas 
Chromi  tography/Mass  Spectrometry: 
Capillar  Column  Technique.  In 
respon!  e  to  these  comments,  the  Agency 
has  adc  ed  several  new  sections  to  the 
methoc  ,  specifically  Sec.  4.4.2.4,  which 
identifies  use  of  a  fourth  capillary 
columr  and  Sec.  7.2.7  which  provides 
guidani  :e  regarding  the  direct  split 
interface  of  the  column.  In  addition,  the 
Agencv  added  guidance  to  Sec.  4.4.3.1 
regarding  the  selection  of  the  proper 
quantit  jtion  ion  in  the  event  of  ion- 
molecu  le  reactions  with  water  and 
methan  ol  which  may  produce 
interferences  that  coelute  with 
chloronethane  and  chloroethane.  The 
Agenc>  also  added  optional  quantitation 
ions  to  Table  5  for  chloromethane  and 
chloro€  thane  for  use  in  the  event  that 


the  ion 


molecule  reactions  with  water 


and  me  thanol  are  observed. 

C.  Free  Liquids  and  Characteristic  Tests 

In  se(  ;tion  ni.C  of  the  August  31. 1993 
propos(  id  rule,  the  Agency  proposed  to 
delete  £  statement  in  Chapter  Seven  of 
SVV-84  )  which  stated  "Method  9095, 
Paint  F  Iter  Liquids  Test,  Chapter  Six 
(may  b«  used]  to  determine  free  liquid" 
for  pur;  >oses  of  testing  for  the  hazardous 
waste  (Jiaracteristics.  In  the  proposed 
Chapte  Seven,  the  Agency  replaced  that 
statement  with  "Use  the  pressure 
filtraticn  technique  specified  in  Method 
1311  (ICLP)  to  determine  free  liquid". 
The  Ag  jncy  has  decided  not  to  include 
the  pro  )osed  revision  to  Chapter  Seven 
at  this  1  ime  because,  based  on  public 
comme  it,  the  Agency  was  not 
sufficieatly  clear  regarding  its  intent,  as 
some  c(  immenters  suggested,  and  the 
approp  iate  application  of  the  revised 
guidani  :e.  It  was  not  the  Agency's  intent 
to  disc(  urage  the  use  of  Method  9095  in 
demon!  trating  the  "positive",  i.e.,  that  a 
liquid  i  xists  for  the  purpose  of  testing 


for  the  corrosivity  and  ignitability 
characteristics.  The  Agency  instead 
intended  to  propose,  as  guidance,  that 
Method  9095  (or  any  other  common 
laboratory  separation  technique)  is  not 
adequate  to  demonstrate  the  "negative", 
i.e.,  that  a  waste  does  not  contain  a 
liquid  for  the  purpose  of  characteristic 
testing.  Consistent  with  that  intent,  a 
proper  statement  of  the  use  of  Method 
9095  to  determine  a  free  liquid  for  the 
purpose  of  testing  for  hazardous  waste 
characteristics  is  as  follows: 

•"The  definitive  procedure  for  determining 
if  a  waste  contains  a  liquid  for  the  purposes 
of  the  ignitability  and  corrosivity 
characteristics  is  the  pressure  filtration 
technique  specified  in  Method  1311. 
However,  if  one  obtains  a  free  liquid  phase 
using  Method  9095,  then  that  liquid  may 
instead  be  used  for  purposes  of  determining 
ignitability  and  corrosivity.  However,  wastes 
that  do  not  yield  a  free  liquid  phase  using 
Method  9095  should  then  be  assessed  for  the 
presence  of  an  ignitable  or  corrosive  liquid 
using  the  pressure  filtration  technique 
specified  in  Method  1311." 

Since  this  language  was  not  explicitly 
proposed  for  inclusion  in  Chapter 
Seven,  or  otherwise  provided  for  public 
comment,  and  since  the  Agency 
received  numerous  negative  public 
comments  regarding  the  content  of 
section  III.C  of  the  proposed  rule,  the 
Agency  will  not  at  this  time  revise 
Chapter  Seven  by  removing  the 
statement  on  the  use  of  Method  9095 
from  Sec.  7.2.1  of  the  Chapter.  The 
Agency,  nonetheless,  stands  behind  the 
position  described  in  the  language 
above  and  may,  therefore,  repropose  this 
revision  to  Chapter  Seven  in  the  future 
with  better  clarification  regarding  its 
intent. 

In  response  to  public  comment,  the 
Agency  also  notes  that  Chapter  Seven  is 
RCRA  guidance,  and  that  the  Agency 
did  not  propose  to  add  an  analytical 
requirement  regarding  liquid 
determinations  to  any  part  of  the  RCRA 
regulations. 

D.  pH  Testing 

The  Agency  requested  comment  on 
whether  to  add  a  temperature 
requirement  for  the  purposes  of 
corrosivity  testing  by  proposed  Method 
9040A  (pH  Electrometric  Measurement) 
and  Method  9045B  (Soil  and  Waste  pH). 
The  Agency  is  still  responding  to  public 
comments  regarding  this  proposed 
temperature  requirement.  The  Agency 
did  not  want  to  delay  the  promulgation 
of  Update  II  as  a  result  of  its  ongoing 
deliberations  on  this  limited  aspect  of 
the  proposal.  Therefore.  Methods  9040A 
and  9G45B  of  Update  II  do  not  at  this 
time  include  any  changes  regarding  a 
temperature  requirement  during  the 


measurement  of  pH  for  determination  of 
the  characteristic  of  corrosivity.  Final 
action  regarding  whether  or  not  to  add 
a  temperature  requirement  will  be 
deferred  until  the  Agency  has  fully 
responded  to  all  relevant  comments.  If 
the  Agency  decides  at  that  time  to  add 
a  temperature  requirement  to  Method 
9040A  or  9045B  as  a  result  of  public 
comment,  the  methods  will  be  revised 
and  added  to  SW-846  as  part  of  a 
separate  rulemaking.  Responses  to 
comments  regarding  the  pH  temperature 
clarification  will  also  be  included  in  a 
separate  background  document 
specifically  prepared  to  support  such  a 
future  action. 

V.  Overview  of  the  Final  Rule 

This  rule  makes  final  the  Agency's 
proposal  to  add  revised  methods  and 
chapters  and  new  methods  as  Update  II 
to  SVV-846  and  incorporate  the  Third 
Edition  as  amended  by  Updates  I,  II,  and 
IIA.  in  40  CFR  260.11(a)  for  use  in 
complying  with  the  requirements  of 
subtitle  C  of  RCRA. 

Table  1  lists  all  of  the  revised 
methods  and  chapters  and  new  methods 
that  are  approved  by  the  Agency  for 
inclusion  in  Final  Update  II  to  SW-846. 
The  table  lists  the  chapters  and  methods 
of  Update  II  in  the  order  of  their  relative 
location  in  SW-846.  The  vertical 
"*  *  *"  notation  indicates  portions  of 
SW-846,  Third  Edition  (as  amended  by 
Updates  I  and  IIA),  which  are 
unchanged  by  Final  Update  II. 

Table  1  .—Final  Update  II  of  SW- 
846,  Third  Edition  V 


Mettiod 
No. 


3015 
3051 


Title 


Abstract 

Jabie  of  Contents 


Ctiapter  Two — Choosing  the  Cor- 
rect Procedure 
Ctiapter  Three — Metallic  Analytes 

3.1  Sampling  Considerations 

3.2  Sample  Preparation  Methods 


Microwave  Assisted  Acid  Digesttoo 
of  Aqueous  Samples  and  Ex- 
tracts 

Microwave  Assisted  Acid  Digestion 
of  Sediments.  Sludges,  Soils. 
and  Oils 

3.3  Methods  for  Determination  of 
Metals 


TABLE  1  .—Final  Update  II  of  SW- 
846,  Third  Edition  '— Continued 


Table  1.— Final  Update  II  of  SW- 
846,  Third  Edition  ^—Continued 


Table  l.— Final  Update  II  of  SW- 
846,  Third  Edition  i— Continued 


Method 
No. 


6020 

7060A 

7062 
7080A 

7131A 

7470A 
7471 A 


7741 A 
7742 


351  OB 

3520B 
3540B 
3541 
3550A 


5040A 


5041 


3600B 


3630B 
3640A 


Title 


Inductively  Coupled  Plasma— ^^ass 
Spectrometry 


Arsenic   (Atomic   Absorption.   Fur- 
nace Technique) 


Antimony  and  Arsenic  (Atomic  At)- 
sorption.  Borohydride  Reduction) 

Barium  (Atomic  Absorption,  Direct 
Aspiration) 


Method 
No. 


3665 


801  OB 


8020A 


Cadmium  (Atomic  Absorption,  Fur-  |  8021 A 
nace  Technique) 


Mercury  in  Liquid  Waste  (Manual 

Cold-Vapor  Technique) 
Mercury    in    Solid    or    Semisolid 

Waste       (Manual       Cold-Vapor     8031 

Technique) 

8032 


Gas- 


Selenium  (Atomic  At)sorption, 

eous  Hydride) 
Selenium      (Atomic      Absorption, 

Borohydride  Reduction) 


8061 


Chapter  Four — Organic  Analytes 

4.1  General  Considerations  onnnA 

4.2  Sample  Preparation  Methods         8080A 
4.2.1  Extractions  and  Preparations 


Sefjaratory     Funnel     Liquid-Liquid 

Extraction 
Continuous  Liquid-Liquid  Extraction 
Soxhiet  Extraction 
Automated  Soxhiet  Extraction 
Ultrasonic  Extraction 


Analysis  of  Sortjent  Cartridges  from 
Volatile  Organic  Sampling  Train 
(VOST):  GC/MS  Technique 

Protocol  for  Analysis  of  Sort>ent 
Cartridges  from  Volatile  Organic 
Sampling  Train  (VOST):  Wide- 
t)ore  Capillary  Column  Technique 

4.2.2    Cleanup 

Cleanup 


Silica  Gel  Cleanup 
Ge^Pe^meation  Cleanup 


8081 


8120A 


8121 


8141A 

81  SOB 
8151 


Title 


Method 
No. 


Sulfuric  Acid/Permanganate  Clean-  I  8240B 

up 
4.3    Determination      of      Organic 

Analytes  j  8250A 

4.3.1     Gas  Chromatographic  Meftv 

ods 


Halogenated  Volatile  Orgamcs  by 
Gas  Chromatography 


Aromatic  Volatile  Orgamcs  by  Gas 
Chromatography 

Halogenated  Volatiles  by  Gas 
Chromatography  Using 

Photoionization  arid  Electrolytic 
Conductivity  Detectors  m  Series: 
Capillary  Column  Technique 


Acrylonitnle  by  Gas  Chroma- 
tography 

Acrylamide  by  Gas  Chroma- 
tography 


Phthalate  Esters  by  Capiltery  Gas 
Chromatography  with  Electron 
Capture  Detection  (GC/ECD) 


Organochlonne  Pesticides  and  Pol- 
ychlorinated  Biptienyls  by  Gas 
Chromatography 

Organochlorine  Pesticides  and 
PCBs  as  Aroclors  by  Gas  Chro- 
matography: Capillary  Column 
Technique 


Chlorinated  Hydrocartwns  t)y  Gas 
Chromatography 

Chlorinated  Hydrocartrans  by  Gas 
Chromatography:  Capillary  Col- 
umn Technique 


OrgarKjphosphorus  Compounds  by 

Gas   Chromatography:   Capillary 

Column  Technique 
Chlorinated    Herbtcides    by    Gas 

Chromatography 
Chlorinated     Herbicides     by     GC 

Using  Methylation  or 

Pentafluorotienzylation 

Denvalization:  Capillary  Column 

Technique 
4.3.2    Gas  Chromatographic/Mass 

Spectroscopic  Ntethods 


8250A 


8270B 


82S0 


4.3.3 


8315 


8316 


8318 


8321 


8330 


8331 


I  8410 


4010' 


8275 


Title 


Volatile    Organic    Compounds    by 

Gas  Chromatography/Mass 

Spectrometry  (GC/MS) 
Semivolatile    Organic   Compounds 

by    Gas    Chromatography/Mass 

Spectrometry  (GC/MS) 
Volatile    Organic    Compour>ds    by 

Gas  Chromatography/Mass 

Spectrometry  (GC/MS)   Capillary 

Colunm  Technique 
Semivolatile    Organic    Compounds 

by  Gas  Chromatography/  Mass 

Spectrometry  (GC/MS):  Caoillary 

Column  Techntoue 


Polychlorinated  Dtoenzooioxins 
(PCDDs)  arid  Polychlonnated 
Dit>enzofurans  (PCDFs)  by  Hign- 
Resolution  Gas  Chromatography/ 
High-Resdution  Mass  Spectrom- 
etry (HRGC/HRMS) 

High  Performance  Liquid 

Chromatographic  MettKxJs 


Determination  of  Ca'tx)nyl  Com- 
pounds by  High  Performance 
Liquid  Chromatography  (HPLC) 

Acrylamide,  Acr/lonitnle  arxJ  Acio- 
lein  t)y  High  Perfomiance  Liquid 
Chromatography  (HPLC) 

N  Methylcartiamates  by  High  Per- 
formance Liquid  Chromatography 
(HPLC) 

SoNent  Extjactable  Non-Volatiie 
Compounds  by  High  Perlorm- 
arv^e  Liquid  Chromatography/ 
Tbermospray'Mass  Spectrometry 
(HPLCH'SP/MS)  or  Ultravolel 
(UV)  Detection 

Nitroaromatics  and  Nrtrammes  by 
High  Perfornrance  Liquid  Chro- 
matography (HPLC) 

Tetrazene  by  Reverse  Phase  H-gh 
Performance  Liquid  Chroma- 
tography (HPLC) 

4.3.4  Founer  Transform  Infrared 
Methods 

Gas  Chromatography/Founer 

Transform  Infrared  (GC/FT-IR) 
Spectrometry  for  Sen^votatile 
Organics:  Capillary  Column 

4.4    Miscellaneous  Screening 

Methods 


Screening    for    Pentachlorophenol 

by  lmmur>oassay 
Thermal        Chromatography/Mass 

Spectrometry        (TC(MS)        for 

Saeening    Semivolatile   Organic 

(Compounds 
Chapter  Five — Miscellaneous  Test 

Methods 


3094 


Table 
846 


Method 
No. 


5050 


9020B 


9056 


9071 A 


9075 


9076 


9077 


9252A 
9253 

1312 

9040A 
90458 
9096 
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1  .—Final  Update  II  of  SW-      VI.  state  Authority 

Third  Edition  ^ — Continued 


Title 


Bomb  Preparation  Metfiod  for  Solid 
Wastes 


Total  Organic  Halides  (TOX) 


Determination  of  Irrorganic  Anions 
by  Ion  Chromatography 


Oil  and  Grease  Extraction  Nilethod 
for  Sludge  and  Sediment  Sam- 
ples 

Test  Method  for  Total  Chlorine  in 
New  and  Used  Petroleum  Prod- 
ucts by  X-Ray  Fluorescence 
Spectrometry  (XRF) 

Test  Method  for  Total  Chlorine  in 
New  and  Used  Petroleum  Prod- 
ucts by  Oxidative  Combustion 
and  Microcoulometry 

Test  Methods  for  Total  Chlorine  in 
New  and  Used  Petroleum  Prod- 
ucts (Field  Test  Kit  Methods) 


Chloride   (Titrimetnc,   Mercuric  Ni- 
trate) 
Chloride  (Titrimetric.  Silver  Nitrate) 


Chapter  Six— Properties 
Synthetic     Precipitation     Leaching 
Procedure 


ph  Electrometnc  Measurement 


A.  Applicability  in  Authorized  States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  (See  40  CFR 
part  271  for  the  standards  and 
requirements  for  authorization.) 
Following  authorization,  EPA  retains 
enforcement  authority  under  sections 
3008.  7003  and  3013  of  RCRA.  although 
authorized  States  have  primary 
enforcement  responsibility. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA).  a 
State  with  filial  authorization 
administered  its  hazardous  waste 
program  entirely  in  lieu  of  EPA 
administering  the  Federal  program  in 
that  State.  The  Federal  requirements  no 
longer  applied  in  the  authorized  State, 
and  EPA  could  not  issue  permits  for  any 
facilities  in  the  State  that  the  State  was 
authorized  to  permit.  When  new,  more 
stringent  Federal  requirements  were 
promulgated  or  enacted,  the  State  was 
obliged  to  enact  equivalent  authority 
within  specified  time  frames.  New 
Federal  requirements  did  not  take  effect 
in  an  authorized  State  until  the  State 
adopted  the  requirements  as  State  law. 

In  contrast,  under  section  3006(g)  of 
RCRA.  42  U.S.C.  6926(g).  new 
requirements  and  prohibitions  imposed 
by  the  HSWA  take  effect  in  authorized 
States  at  the  same  time  that  they  take 
effect  in  nonauthorized  States.  EPA  is 
directed  to  carry  out  those  requirements 
and  prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authorization  to  do 
so.  While  States  must  still  adopt  HSWA- 
related  provisions  as  State  law  to  retain 
final  authorization,  the  HSWA  applies 
in  authorized  States  in  the  interim. 
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B.  Effect  on  State  Authorization 

Today's  rule  promulgates  standards 
that  are  not  effective  in  authorized 
States  since  the  requirements  are  being 
imposed  pursuant  to  pre-HSWA 
authority.  Therefore,  this  rule  is  not 
immediately  effective  in  authorized 
States.  The  requirements  will  be 
applicable  only  in  those  States  that  do 
not  have  interim  or  final  authorization. 
In  authorized  States,  the  requirements 
will  not  be  applicable  until  the  State 
revises  its  program  to  adopt  equivalent 
requirements  under  State  law. 

40  CFR  271.21(e)(2)  requires  that 
States  thai  have  final  autliorization  must 

modify  their  programs  to  reflect  Federal 

indicates  unchanged    program  changes  and  subsequently  must 
submit  the  modifications  to  EPA  for 
approval.  The  deadline  by  which  the 
State  must  modify  its  program  to  adopt 
today's  proposed  nile  is  determined 
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based  on  the  date  of  final  rule 
promulgation  in  accordance  with  40 
CFR  271.21(e).  These  deadlines  can  be 
extended  in  certain  cases  (40  CFR 
271.21(e)(3)).  Once  EPA  approves  the 
modification,  the  State  requirements 
become  subtitle  C  RCRA  requirements. 

States  with  authorized  RCR,A 
programs  may  already  have 
requirements  similar  to  those  in  today's 
rule.  These  State  requirements  have  not 
been  assessed  against  the  Federal 
regulations  being  proposed  today  to 
determine  whether  they  meet  the  tests 
for  authorization.  Thus,  a  State  is  not 
authorized  to  carry  out  these 
requirements  in  fulfillment  of  the  final 
rule  until  the  State  program 
modification  is  submitted  to  EPA  and 
approved.  Of  course.  States  with 
existing  standards  may  continue  to 
administer  and  enforce  their  standards 
as  a  matter  of  State  law. 

States  that  submit  their  official 
applications  for  final  authorization 
within  12  months  after  the  effective  date 
of  today's  rule  are  not  required  to 
include  in  their  applications 
requirements  equivalent  to  the 
requirements  in  today's  rule.  However, 
the  State  must  modify  its  program  by 
the  deadlines  set  forth  in  40  CFR 
271.21(e).  States  that  submit  official 
applications  for  final  authorization  12 
months  or  more  after  the  effective  date 
of  today's  rule  must  include 
requirements  at  least  as  stringent  as  the 
requirements  in  the  final  rule  in  their 
applications.  40  CFR  271.3  sets  forth  the 
requirements  a  State  must  meet  when 
submitting  its  final  authorization 
application. 

VII.  Effective  Date 

Section  3010  of  RCRA  provides  that 
regulations  promulgated  pursuant  to 
subtitle  C  of  RCRA  shall  take  effect  six 
months  after  the  date  of  promulgation. 
However,  HSWA  amended  section  3010 
of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when, 
among  other  things,  the  Agency  finds 
that  the  regulated  community  does  not 
need  six  months  to  come  into 
compliance.  Since  today  s  rule  provides 
greater  flexibility  to  the  regulated 
community  in  testing  and  monitoring 
solid  waste,  the  Agency  believes  the 
regulated  community  does  not  need  six 
months  to  come  into  compliance.  For 
that  same  reason,  the  Agency  believes 
that  good  cause  exists  under  the 
Administrative  Procedures  Act,  5  U.S.C. 
section  553(d),  for  not  delaying  the 
effective  date  of  this  rule.  Therefore,  this 
rule  is  effective  Januarj-  13,  1995. 


VIII.  Regulatory  Analyses 

4.  Executive  Order  12866 

Under  Executive  Order  12866  l58  FR 
51735  (October  4. 1993)1.  EPA  must 
determine  whether  a  regulatory  action  is 
"significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (RFA)  (5  U.S.C.  section  601-612, 
Pub.  L.  96-354.  September  19,  1980). 
whenever  an  agency  publishes  a  General 
Notice  of  Rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  (RFA)  that 
describes  the  impact  of  the  rule  on  small 
entities  (i.e..  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  flexibility 
analysis  is  required,  however,  if  the 
head  of  the  Agency  certifies  that  the  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  not  require  the 
purchase  of  new  instruments  or 
equipment.  The  regulation  requires  no 
new  reports  beyond  those  now  required. 
This  rule  will  not  have  an  adverse 
economic  impact  on  small  entities  since 
its  effect  will  be  to  provide  greater 
flexibility  to  all  of  the  regulated 
community  by  providing  an  increased 
choice  of  appropriate  analytical 
methods  for  RCRA  applications, 
including  small  entities.  Therefore,  in 
accordance  with  5  U.S.C.  section  605(b). 
I  hereby  certify  that  this  rule  will  not 
have  a  significant  economic  impact  on 


a  substantial  number  of  small  entities. 
Thus,  the  regulation  does  not  require  an 
RFA. 

C.  Paperwork  Reduction  Act 

There  are  no  additional  reporting, 
notification,  or  recordkeeping 
provisions  in  this  rule.  Such  provisions, 
were  they  included,  would  be  submitted 
for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq. 

List  of  Subjects  in  40  CFR  Part  260 

Environmental  protection. 
Administrativt  practice  and  procedure. 
Confidential  business  information. 
Hazardous  waste.  Incorporation  by 
reference. 

Dated:  December  13. 1994. 
Elliott  P.  Laws, 

Assistant  Administrator.  Office  of  Solid  Waste 
and  Emergency  Response. 

For  the  reasons  set  out  in  the 
preamble,  title  40.  Chapter  I,  of  the  Code 
of  Federal  Regulations  is  amended  as  set 
forth  below: 

PART  260— HAZARDOUS  WASTE 
MANAGEMENT  SYSTEM:  GENERAL 

1.  The  authority  citation  for  part  260 
continues  to  read  as  follows: 

Authority-:  42  U.S.C.  6905.  6912(a).  6921- 
6927.  6930!  6934.  6935.  6937.  6938,  6939. 
and  6974, 

Subpart  B— Definitions 

2.  Section  260.11  (a)  is  amended  by 
revising  the  "Test  Methods  for 
Evaluating  Solid  Waste.  Physical/ 
Chemical  Methods"  reference  to  read  as 
follows: 

§260.11     References. 

(a)  *  *  * 

"Test  Methods  for  Evaluating  Solid 
Waste,  Physical/Chemical  Methods." 
EPA  Publication  SW-846  [Third  Edition 
(November.  1986).  as  amended  by 
Updates  I  (July.  1992).  II  (September. 
1994),  and  UA  (August.  1993)1.  The 
Third  Edition  of  SW-846  and  Updates 
I,  II.  and  UA  (document  number  955- 
OOl-OOOOO-l)  are  available  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  2C402,  (202)  783-3238. 
Copies  may  be  inspected  at  the  Library', 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.  Washington.  DC 
20460. 
•        *        *        *        * 

[PR  Doc.  95-821  Filed  1-12-95:  8:45  am) 
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40  CFR  Part  271 
[FRL-6138-e] 

Michigan:  Final  Authorization  Of 
Revisions  to  State  Hazardous  Waste 
Management  Program 

AGENCY:  Environmental  Protci:tion 

Agency. 

ACTION:  Notice  of  final  determination  on 

application  of  Michigan  for  final 

authorization. 

SUMMARY:  Notice  is  hereby  given  that 
the  United  States  Environmental 
Protection  Agency  (U.S.  EPA)  approves 
the  revisions  to  the  State  of  Michigan's 
authorized  hazardous  waste 
management  program  resulting  from  the 
reorganization  of  the  Michigan 
Department  of  Natural  Resources 
(MDNR)  by  Executive  Order  1991-31. 
EFFECTIVE  DATE:  Januan*'  13,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judy  Feigler,  RCRA  Regulatory 
Development  Section.  U.S.  EPA.  Region 
5.  77  W.  Jackson  (HRM-7)).  Chicago. 
Illinois  60604.  or  telephone  (312)  88B- 
4179. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  21. 1994.  EPA  published 
in  the  Federal  Register  a  notice 
announcing  the  preliminar\' 
determination  to  approve  the  State  of 
Michigan's  hazardous  waste 
management  program,  as  revised, 
pursuant  to  Section  3006(b)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  and  40  CFR  271.21(b)(4J. 

States  with  final  authorization  under 
Section  3006(b)  of  F.CR.A,  42  U.S.C. 
6929(b)  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to.  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  management  program. 
When  either  EPA's  or  a  State  program's 
controlling  statutory  or  regulator)- 
authority  is  modified  or  supplemented, 
or  when  certain  other  changes  occur, 
revisions  to  State  hazardous  wa.ste 
management  programs  may  be 
necessary.  The  procedures  that  States 
and  EPA  must  follow  for  revision  of 
State  programs  are  found  at  40  CFR 
271.21(b). 

The  State  of  Michigan  initially 
received  final  authorization  for  its 
hazardous  waste  management  program 
effective  on  October  30.  1986  (51  FR 
36804-36805.  October  Ifi.  1986). 
Subsequently.  Michigan  received 
authorization  for  revisions  to  its 
program,  effective  on  Januar>'  23.  1990 
(54  FR  225.  November  24.  1989);  June 
24.  1991  (56  FR  18517.  April  23.  1991); 
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EO  1991-31  resulted  in  some  internal 
reorganization  of  the  MDNR. 

Based  upon  review  of  the  documents 
submitted  by  Michigan,  EPA  made  a 
preliminary  determination  to  approve 
Michigan's  hazardous  waste 
management  program,  as  revised, 
pursuant  to  271.21(b).  On  October  21, 
1994.  EPA  published  a  notice  in  the 
Federal  Register  announcing  EPA's 
proposed  decision.  The  notice  also 
stated  that  the  proposed  decision  would 
be  subject  to  public  review  and 
comment,  and  announced  the 
availability  of  Michigan's  application 
for  public  inspet:tion  at  two  locations  in 
Michigan. 

B.  Comments 

In  response  to  the  October  21,  1994, 
notice,  EPA  received  comments  from 
the  National  Wildlife  Federation  (NVVF), 
who  disagreed  with  EPA's  proposed 
approval  of  Michigan's  hazardous  waste 
management  program  revisions.  A 
summary  of  NVVFs  comments  and 
EPA's  response  is  provided  below: 

In  its  first  comment,  NWF  claims  that 
Michigan  has  failed  to  demonstrate  that 
its  reorganized  program  complies  with 
the  minimum  Federal  requirements 
concerning  public  participation  of 
Section  7004(b)  of  RCRA.  The 
commenter  noted  that  in  changing  the 
role  of  the  SRB  from  a  decision-making 
body  to  an  advisory  body,  EO  1991-31 
transferred  the  permit  decision-making 
power  to  the  Director  of  the  MDNR. 
According  to  the  commenter,  the  MDNR 
Director,  unlike  the  former  SRB,  is  not 
subjRt  t  to  Michigan's  Open  Meetings 
Act.  The  commenter  states  that  public 
access  to  monitor  the  Director  is  limited 
by  the  reorganization,  and  Michigan's 
public  has  no  right  to  observe  and 
attend  the  meetings  at  which  key 
permitting  decisions  are  made. 
Therefore,  the  commenter  believes  that 
the  "new  MDNR"  fails  to  encourage 
public  participation. 

EPA  does  not  agree  that  this  change 
represents  a  change  in  the  public 
participation  requirements  of 
Michigan's  hazardous  waste  program 
that  is  inconsistent  with  RCRA  Section 
7004(b)(2).  Michigan,  in  its  submittal  to 
EPA  of  information  on  March  10  and 
August  18.  1994,  demonstrated  that  EO 
1991-31  did  not  substantially  alter  the 
public  participation  processes  or  affect 
the  authorized  State  program's 
equivalence  or  consistency  to  the 
Federal  program.  The  State's  public 
participation  provisions  include  the 
following:  notice  of  the  State's  intent  to 
issue  a  permit  through  publication  in 
major  local  newspapers  of  general 
circulation;  broadcasts  of  such  notice 
over  local  radio  stations;  written  notice 


to  certain  State  and  local  governmental 
agencies;  at  least  a  45-day  public 
comment  period;  and  an  informal  public 
hearing  if  one  is  requested  during  the 
comment  period  (see  Michigan 
Administrative  Code  Sections 
R299.9513  and  R  299.9514).  The  change 
in  the  applicability  of  the  State's  Open 
Meetings  Act  did  not  constitute  a 
change  in  the  State  hazardous  waste 
program,  since  the  State's  Open  ' 
Meetings  Act  has  never  been  relied 
upon  by  the  State  to  meet  the  Federal 
guidelines  for  public  participation  (see 
40  CFR  271.14  and  124).  RCRA  Section 
3006(b)  requires  States  to  maintain 
equivalency  to  the  Federal  program; 
however,  States  can  also  pass  legislation 
that  is  more  stringent  than  the  Federal 
programs.  The  Michigan  Open  Meetings 
Act  would  fall  in  that  category  since  it 
is  a  State  law  that  goes  beyond  the 
Federal  requirements  for  public 
participation.  Consequently,  the  change 
in  the  applicability  of  the  State's  Open 
Meetings  Act  to  the  MDNR  Director 
does  not  represent  a  change  in 
Michigan's  hazardous  waste 
management  program.  Any  direct 
comments  on  the  Michigan  Open 
Meetings  Act  should  be  referred  to  the 
State  of  Michigan.' 

The  commenter  also  suggested  that 
EO  1991-31  affected  the  public 
participation  requirements,  since  it 
changed  the  manner  in  which  the  State 
develops  administrative  rules 
implementing  Michigan's  hazardous 
waste  program.  The  Director  of  the 
MDNR  now  establishes  the 
administrative  rules  by  which  the 
program  is  administered  rather  than  the 
Michigan  Natural  Resources 
Commission  (MNRC).  The  commenter 
stated  that  the  Director  of  the  MDNR, 
unlike  MNRC,  is  not  subject  to 
Michigan's  Open  Meetings  Act  and 
therefore  the  Director  can  make  final 
decisions  on  administrative  rules 
pertaining  to  the  hazardous  waste 
management  program  in  closed 
meetings  and  fhe  sub.stance  of  those 
meetings  need  not  be  recorded.  The 
commenter  suggested  that  this 
represents  a  significant  change  in  the 
way  the  State  develops  administrative 


'  It  s.ho'.ild  be  nuled.  though,  Ih.il  pulilic 
involvement  in  RCRA  atlivities  is  receiving 
increa.';nd  visibility.  On  June  2,  1994,  EPA 
published  in  the  Federal  Register  (59  FR  28(i80- 
28711)  a  proposed  rule  Ihat  would  refjuire  earlier 
and  more  meaningful  public  participation  in  thn 
RCRA  permitting  process.  This  Agency  rulrmsking 
is  anticipated  to  be  Tmalized  the  summer  of  19*)5. 
When  this  rule  becomes  nnalized.  Slates  will  be 
required  to  he  authorized  for  thnjie  adivitics. 
However,  for  the  time  being,  the  Slate  of  Miihigan 
is  meeting  all  the  current  requirements  for  public 
panicipiilion  under  the  Federal  KCR.\  program. 


rules  for  Michigan's  hazardous  waste 
management  program. 

EPA  does  not  agree  that  this  apparent 
change  in  the  manner  in  which 
administrative  rules  are  developed 
represents  a  change  in  Michigan's 
hazardous  waste  management  program 
that  is  inconsistent  with  RCRA  Section 
7004(b).  A  State's  Federally  authorized 
hazardous  waste  management  program 
consists  of  the  statutes  and  rules  which 
govern  the  State's  program.  EPA  has  no 
role  to  play  in  overseeing  or  dictating 
how  those  statutes  and  rules  are 
developed.  Instead,  EPA's  role  is  to 
determine  whether  the  statutes  and 
rules  which  comprise  the  program 
comply  with  minimum  Federal 
requirements  for  authorized  programs 
(e.g.,  providing  public  notice,  hearings, 
and  comment  periods  on  permit 
decisions).  If  the  State  desires  to  change 
those  statutes  or  rules.  EPA  has  no  role 
in  determining  the  manner  in  which 
those  statutes  or  rules  are  changed,  so 
long  as  the  State  submits  the  proposed 
changes  to  EPA  for  review. 
Consequently,  this  change  in  the 
manner  in  which  the  State  develops 
administrative  rules  is  outside  the  scope 
of  EPA's  review  of  the  State's  hazardous 
waste  management  program  under  40 
CFR  271. 

The  second  comment  made  by  NWF 
is  that,  pursuant  to  40  CFR  271.21(c). 
whenever  a  State  transfers  all  or  part  of 
the  approved  hazardous  waste 
management  program  from  the 
approved  State  agency  to  any  other  State 
agency,  the  new  agency  is  not 
authorized  to  administer  the  program 
until  approved  by  EPA.  The  commenter 
claimed  that  EO  1991-31  consolidated 
various  departments  and  agencies  into  a 
"new"  MDNR,  since  the  Director  of  the 
MDNR  has  assumed,  under  a  Type  HI 
transfer,  all  the  powers,  duties  and 
authorities  which  were  formerly 
allocated  to  the  Hazardous  Waste 
Management  Planning  Committee 
(HWMPC),  as  well  as  all  powers 
(including  sole  power  to  issue  permits), 
duties  and  authority  formerly  allocated 
to  the  SRB,  under  a  Type  n  transfer.  The 
commenter  also  claimed  that  this 
reorganization  is  a  "transfer"  within  the 
purview  of  40  CFR  271.21(c).  because 
the  "old  MDNR"  and  the  "new  MDNR," 
as  well  as  the  SRB.  HWMPC.  and  the 
Director  of  the  "new  MDNR"  are  each 
separate  "agencies"  within  the  meaning 
of  40  CFR  271.21(c).  The  commenter 
also  claimed  that  both  the  State  courts 
and  the  State  of  Michigan  have 
indicated  that  the  reorganization 
constitutes  a  revision  and  transfer. 

EPA  has  determined  that  the  revisions 
to  Michigan's  program  are  consistent 
with  the  requirements  of  RCRA  and  its 


implementing  regulations.  Based  on  the 
information  available  to  us,  EPA  has 
determined  that  the  reorganization  of 
Michigan's  hazardous  waste 
management  program  resulting  from  EO 
1991-31  constitutes  a  program  revision 
requiring  appropriate  EPA  review  and 
approval.  However,  EPA  has  determined 
that  the  reorganization  of  the  MDNR 
resulting  from  EO  1991-31  does  not 
constitute  a  transfer  to  another  agency 
for  the  purposes  of  40  CFR  271.21(c). 

EPA  recognizes  that  the  Michigan 
Supreme  Court  has  held  that  EO  1991- 
31  created  a  "new"  MDNR.  Dodak  v. 
Engler,  443  Mich.  560  (1993).  However, 
the  Michigan  Attorney  General,  in  a 
letter  dated  November  8,  1993,  has 
stated  that  the  Executive  Order  did  not 
create  a  new  agency.  In  any  event,  the 
question  of  whether  MDNR  remained 
the  same  agency  or  whether  it  became 
"any  other  State  agency"  as  a  result  of 
1991-31  is  not  at  issue  in  this 
determination.  The  MDNR,  as  described 
above,  has  been  the  approved  State 
agency  for  the  implementation  of 
Michigan  RCRA  hazardous  waste 
management  program,  both  before  and 
after  the  Executive  Order.  Whether 
MDNR  is  considered  to  be  a  "new" 
agency  under  State  law  is  not 
controlling  with  respect  to  whether 
there  has  been  a  transfer  of  authority 
from  an  "approved  State  agency  to  any 
other  State  agency."  Instead,  it  is  EPA's 
regulations  which  are  controlling  in  this 
issu6. 

EPA's  regulations  at  40  CFR  271.21(c) 
do  not  provide  clear  guidance  on 
whether  the  reorganization  and 
consolidation  of  environmental 
programs  accomplished  by  EO  1991-31 
constitutes  a  "transfer"  of  authority 
requiring  prior  EPA  approval.  The 
preamble  to  the  1986  State  hazardous 
waste  program  regulations  similarly 
fails  to  provide  any  such  guidance.  (See 
51  FR  33712,  September  22, 1986). 
However,  the  1980  preamble  to  the  final 
National  Pollutant  Discharge 
Elimination  System  State  program  rule, 
in  addressing  language  at  40  CFR 
123.62(c),  which  is  similar  to  that  at  40 
CFR  271.21(c),  stated: 

One  commenter  requested  that  there  be  no 
formal  EPA  review  of  nominal  changes  in  the 
structure  and  responsibilities  of  State 
agencies  administering  an  approved  program. 
It  was  not  the  intent  of  the  proposal  nor  is 
it  of  these  final  regulations  to  require  EPA 
review  in  such  cases  |  "nominal  changes"  in 
State  agenciesl.  Only  when  controlling 
Federal  or  State  statutory  or  regulatory- 
authority  is  modified  or  supplemented,  or 
when  the  State  proposes  to  transfer  all  or  part 
of  a  program  from  an  approved  State  agency 
to  another  State  agency  may  EPA  approval  be 
necessary.  Changes  solely  to  the  internal 
structure  of  an  approved  State  agency,  with 


no  changes  to  the  overall  authority  of  the 
agency,  do  not  require  EPA  approval. 

45  FR  33290.  33384  (May  19,  1980). 

In  addition,  EPA's  guidance  to  States 
on  developing  applications  for  revisions 
to  their  authorized  State  programs,  the 
State  Authorization  Manual  (SAM) 
(OSWER  Directive  9540.00-9A,  October 
1990)  is  also  consistent  with  the  above 
preamble  language.  The  S.'VM,  on  page 
2-2,  states  that:  ".  .  .  changgs  within 
the  internal  structure  of  the  approved 
State  agency,  w  ith  no  changes  in  the 
overall  authority  of  the  agency,  do  not 
require  EPA  approval."  EPA  interprets 
the  language  of  40  CFR  271.21(c)  as  not 
applying  to  changes  within  the  internal 
structure  that  do  not  substantively 
change  the  overall  authority  of  the 
agency.  The  controlling  authorities 
under  State  law  pertaining  to  the  RCRA 
hazardous  waste  management  program 
were  not  affected  by  EO  1991-31 .  nor 
were  the  overall  functions  or  structure 
of  the  Michigan  hazardous  waste 
management  program  substantially 
changed.  Therefore,  EPA  does  not  view 
the  reorganization  of  the  MDNR 
resulting  from  EO  1991-31  as  a  transfer 
under  the  purview  of  40  CFR  271.21(c). 
In  regards  to  the  Michigan  HWMPC. 
that  department  has  never  been 
considered  to  be  part  of  Michigan's 
authorized  State  hazardous  waste 
program.  The  HWMPC  was  established 
by  Section  8A  of  Michigan  Public  Act 
64  for  the  purpose  of  developing  a  State 
hazardous  waste  management  plan.  The 
plan  was  adopted  by  the  Michigan 
Natural  Resources  Commission  on 
January  1. 1992.  Abolishment  of  the 
HWMPC  by  EO  1991-31  and  transfer  of 
the  all  of  its  statutorv-  authority,  powers, 
and  duties  to  the  MDNR  did  not  impact 
the  State's  hazardous  waste 
management  program,  since  RCRA  does 
not  require  States  to  develop  such  a 
plan. 

In  regards  to  the  SRB.  EPA  does  not 
agree  that  the  transfer  of  permit 
decision-making  authority  from  the  SRB 
to  the  Director  of  the  "new"  MDNR 
constitutes  a  transfer  between  agencies 
under  the  purview  of  40  CFR  271.21(c). 
As  described  above,  the  prior  EPA 
approval  requirement  in  40  CFR 
271.21(c)  applies  in  situations  where 
such  restructuring  or  consolidation 
impacts  the  controlling  authorities  by 
which  a  State  implements  the  RCRA 
hazardous  waste  management  program. 
EO  1991-31  did  not  affect  the  State's 
controlling  authorities  by  which  the 
State  implements  the  RCRA  hazardous 
waste  management  program,  but  rather 
it  transferred  decision-making 
responsibilities  within  the  authorized 
State  hazardous  waste  management 
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part  272  to  provide  notice  to  the  public 
of  the  scope  of  the  authorized  program 
in  each  State.  Incorporation  by  reference 
of  these  revisions  to  the  Michigan 
program  will  be  completed  at  a  later 
date. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  nor  will  it 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

List  of  Subjects  in  40  CFR  Fart  271 

Environmental  protection. 
Administrative  practice  and  procedure, 
Confidential  business  information. 
Hazardous  materials  transportation. 
Hazardous  waste,  Indian  lands, 
Intergovemm3ntal  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements,  Water  pollution  control, 
Water  supply. 

Authority 

This  notice  is  issued  under  the 
authority  of  Sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act 
as  amended,  42  U.S.C.  6912(a),  6926, 
6974(b). 

Dated:  January  4, 1995. 
Valdas  V.  Adamkus, 

Regional  Administrator. 

[FR  Doc.  95-823  Filed  1-12-95;  8:45  ami 

BILLING  CODE  6560-«0-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  7110 
[AK-932-1410-00;  AA-6649] 

Withdrawal  of  Public  Lands  for  Atka 
Village  Selection;  Alaska 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  withdraws 
approximately  13,968.61  acres  of  public 
lands  located  within  the  Alaska 
Peninsula  National  Wildlife  Refuge  or 
the  Alaska  Maritime  National  Wildlife 
Refuge,  from  all  forms  of  appropriation 
under  the  public  land  laws,  including 
the  mining  and  mineral  leasing  laws, 
pursuant  to  section  22(j)(2)  of  the  Alaska 
Native  Claims  Settlement  Act.  This 
action  also  reserves  the  lands  for 
selection  by  the  Atxam  Corporation,  the 
village  corporation  for  Atka.  This 
withdrawal  is  for  a  period  of  120  days; 
however,  any  lands  selected  shall 
remain  withdrawn  by  the  order  until 
they  are  conveyed.  Any  lands  described 
herein  that  are  not  selected  by  the 
corporation  will  remain  withdrawn  as 
part  of  the  Alaska  Peninsula  National 
Wildlife  Refuge  or  the  Alaska  Maritime 
National  Wildlife  Refuge,  pursuant  to 
the  Alaska  National  Interest  Lands 
Conservation  Act,  and  will  be  subject  to 
the  terms  and  conditions  of  any 
withdrawal  of  record. 
EFFECTIVE  DATE:  January  13.  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
A.  Wolf,  BLM  Alaska  State  Office,  222 
W.  7th  Avenue,  No.  13,  Anchorage, 
Alaska  99513-7599.  907-271-5477. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
22(j)(2)  of  the  Alaska  Native  Claims 
Settlement  Act,  43  U.S.C.  1621(j)(2) 
(1988).  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands 
located  within  the  Alaska  Peninsula 
Wildlife  Refuge  or  the  Alaska  Maritime 
National  Wildlife  Refuge,  are  hereby 
withdrawn  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  and  mineral 
leasing  laws,  and  are  hereby  reserved  for 
selection  under  Section  12  of  the  Alaska 
Native  Claims  Settlement  Act,  43  U.S.C. 
1611  (1988),  by  the  Atxam  Corporation, 
the  village  corporation  for  Atka: 

Seward  Meridian 

T.  52  S..  R.  72  W., 

Sees.  15  to  34.  inclusive. 
T.  75S.,R.  121  W.. 

Sees.  28,  33,  34,  and  35. 
T.  76  S..  R.  121  VV., 


Sees.  3  and  4. 
T.  93  S.,  R.  177  W.,  (Unsurveyed) 

Sec.  8. 
T.  93  S.,  R.  179  W..  (Unsurveyed) 

Sec.  28. 

The  areas  descrit)ed  aggregate 
approximately  13,968.61  acres. 

2.  Prior  to  conveyance  of  any  of  the 
lands  withdrawrn  by  this  order,  the 
lands  shall  be  subject  to  administration 
by  the  Secretary  of  the  Interior  under 
applicable  laws  and  regulations,  and  his 
authority  to  make  contracts  and  to  grant 
leases,  permits,  rights-of-way,  or 
easements  shall  not  be  impaired  by  this 
withdrawal. 

3.  This  order  constitutes  Final 
withdrawal  action  by  the  Secretary  of 
the  Interior  under  section  22(j)(2)  of  the 
Alaska  Native  Claims  Settlement  Act,  43 
U.S.C.  1621(j)(2)  (1988),  to  make  lands 
available  for  selection  by  the  Atxam 
Corporation,  to  fulfill  the  entitlement  of 
the  village  for  Atka  under  Section  12 
and  Section  14(a)  of  the  Alaska  Native 
Claims  Settlement  Act,  43  U.S.C.  1611 
and  1613  (1988). 

4.  This  withdrawal  will  terminate  120 
days  from  the  effective  date  of  this 
order;  provided,  any  lands  selected  shall 
remain  withdrawn  pursuant  to  this 
order  until  conveyed.  Any  lands 
described  in  this  order  not  selected  by 
the  corporation  shall  remain  withdrawn 
as  part  of  the  Alaska  Peninsula  National 
Wildlife  Refuge  or  the  Alaska  Maritime 
National  Wildlife  Refuge,  pursuant  to 
Sections  302(1),  303(1)  and  304(c)  of  the 
Alaska  National  Interest  Lands 
Conservation  Act.  16  U.S.C.  668(dd) 
(1988);  and  will  be  subject  to  the  terms 
and  conditions  of  any  other  withdrawal 

■  of  record. 

5.  It  has  been  detennined  that  this 
action  is  not  expected  to  have  any 
significant  effect  on  subsistence  uses 
and  needs  pursuant  to  Section  810  of 
the  Alaska  National  Interest  Lands 
Conservation  Act.  16  U.S.C.  3120(c) 
(1988)  and  this  action  is  exempted  from 
the  National  Environmental  Policy  Act 
of  1969,  42  U.S.C.  4321  note  (1988),  by 
Section  910  of  the  Alaska  National 
Interest  Lands  Conser\'ation  Act,  43 
U.S.C.  1638  (1988). 

Dated:  January  4. 1995. 
Bob  Armstrong. 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  95-973  Filed  1-12-95:  8:45  ami 

BILUNG  CODE  4310-JA-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[MM  Docket  No.  92-265;  FCC  94-326] 

Cable  Television  Act  of  1992— Program 
Distribution  and  Carriage  Agreements 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  Petition  for 

reconsideration;  denial. 

SUMMARY:  In  this  Memorandum  Opinion 
and  Order  (MO&O)  the  Commission 
denies  a  petition  for  reconsideration  of 
its  rule  that  prohibits  exclusive 
programming  contracts  between  cable 
operators  and  satellite  cable  or  satellite 
broadcast  programming  vendors  in 
which  a  cable  operator  has  an 
attributable  interest,  in  areas  unserved 
by  cable.  The  rule  was  promulgated  to 
implement  section  19  of  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992  (1992  Cable 
Act).  The  Commission  held  that  the  rule 
is  a  reasonable  interpretation  of  the 
1992  Cable  Act  and  that  there  are  other 
provisions  in  the  Act  under  which  a 
distributor  can  challenge  a  non-cable 
distributor's  exclusive  contract. 
EFFECTIVE  DATE:  February  13.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Markowitz  or  Maura  Cantrill, 
Cable  Services  Bureau,  (202)  416-0800. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commissions 
Memorandum  Opinion  and  Order 
adopted  December  15, 1994  and 
released  December  23, 1994.  A  synopsis 
of  the  First  Report  and  Order  (First 
R&O)  that  was  reconsidered  in  the 
MO&O  may  be  found  at  58  FR  27658 
(May  11, 1993).  This  action  will  not  add 
or  decrease  the  public  reporting  burden. 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  regular  business  hours 
in  the  FCC  Reference  Center  (room  239), 
1919  M  Street  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  also 
may  be  purchased  from  the 
Commission's  duplication  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW., 
Washington,  DC  20037. 

Synopsis  of  Memorandum  Opinion  and 
Order 

/.  Introduction 

1.  By  this  action,  the  Commission 
denies  National  Rural 
Telecommunications  Cooperative's 
(NRTC)  petition  for  reconsideration  of 
the  Commission's  rule  implementing 
section  628(c)(2)(C)  of  the  Cable 


Television  Consumer  Protection  and 
Competition  Act  of  1992  (1992  Cable 
Act).^  The  rule  was  adopted  in  the  First 
Report  and  Order  in  MM  Docket  92-265 
(First  R&O),  8  FCC  Red  3359  (1993);  58 
FR  27658  (May  11,  1993). 

2.  The  1992  Cable  Act  amended  the 
Communications  Act  of  1934,  in  part,  by 
adding  a  new  section  628.  Section  628 
is  intended  to  foster  the  development  of 
competition  to  traditional  cable  systems 
by  providing  greater  access  by 
competing  multichannel  systems  to 
cable  programming  services.  Section 
628(b)  of  the  1992  Cable  Act  generally 
prohibits  "unfair"  or  "deceptive" 
practices  the  purpose  or  effect  of  which 
is  to  prevent  a  distributor  from 
providing  programming  to  subscribers 
or  consumers  and  section  628(c) 
proscribes  specific  conduct  that  the 
Commission  shall  prohibit  in  its  rules. 
The  Act  provides  that  the  regulations 
promulgated  to  implement  section 
628(c)(2l(C)  must: 

Prohibit  practices,  understandings, 
arrangements,  and  activities,  including 
exclusive  contracts  for  satellite  cable 
programming  or  satellite  broadcast 
programming  between  a  cable  operator  and  a 
satellite  cable  programming  vendor  or 
satellite  broadcast  programming  vendor,  that 
prevent  a  multichannel  video  programming 
distributor  from  obtaining  such  programming 
from  any  satellite  cable  programming  vendor 
in  which  a  cable  operator  has  an  attributable 
interest  or  any  satellite  broadcast 
programming  vendor  in  which  a  cable 
operator  has  an  attributable  interest  for 
distribution  to  persons  in  areas  not  served  by 
a  cable  operator  as  of  the  date  of  enactment 
of  this  section. 

Section  76.1002(c)(1)  of  the 
Commission's  rules  adopted  in  the  First 
R&O  to  implement  this  section  of  the 
1992  Cable  Act  prohibits  exclusive 
contracts  between  cable  operators  and 
vertically  integrated  programmers  in 
areas  that  are  not  served  by  cable 
operators.  NRTC  filed  a  petition  for 
reconsideration  of  the  First  R&O, 
requesting  the  Commission  to  amend  its 
implementing  rule  to  include  any 
behavior  of  a  vertically  integrated 
programmer  that  prevents  any 
distributor  from  obtaining  programming 
in  areas  not  served  by  cable,  and 
specifically  exclusive  contracts  for  the 
distribution  of  programming  between 
direct  broadcast  satellite  ("DBS  ") 
distributors  and  vertically  integrated 
satellite  cable  programming  vendors. 

//.  Background 

3.  The  1992  Cable  Act  and  its 
legislative  history*  indicate  that  Congress 


'  Pub.  L.  No.  102-385.  106  Slat.  1460  section  19 
(1992).  amending  Communications  Act  nf  1934, 
section  628. 
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was  concerned  with  expanding  the 
availability  of  progi  amming  and 
eliminating  unjusti  led  discrimination 
in  the  price  chargec  to  non-cable 
technologies.  2  Conj  ress  noted  that 
vertically  integratec  program  suppliers 
have  the  incentive  i  nd  ability  to  favor 
their  affiliated  cabl( '  operators  over 
other  multichannel  video  programming 
distributors  ("MVP  )s').3  Thus, 
Congress  concludec  that  program  access 
provisions  targeted  at  breaking  the 
"stranglehold"  ovei  programming 
created  by  those  vei  tical  relationships  in 
the  cable  industry  v  rould  lead  to  a  more 
balanced  competiti'e  environment  in 
the  multichannel  video  programming 
marketplace.*  Direc  t  broadcast  satellites 
were  among  the  tec  mologies  that  were 
to  be  fostered  throu  !;h  the  program 
access  provisions  o  the  1992  Cable 
Act. 5 

4.  As  background  on  the  DBS 
industry,  the  first  D  3S  satellite  ("DBS- 
1")  was  launched  ir  December  1993;  it 
is  co-owned  and  joi  itly  operated  by 
Hughes  Communicu  tions  Galaxy,  Inc., 
(whose  affiliated  co  npany,  DirecTV,  is 
the  DBS  provider)  aid  United  States 
Satellite  Broadcasti:  ig.  Inc.  ("USSB"), 
which  is  owned  by  ^ubbard 
Broadcasting,  Inc.  1  he  satellite  is 
situated  at  the  101°  West  Longitude 
orbital  position.  Dir  jcTV  owns  eleven  of 
the  sixteen  transpor  ders  on  DBS-1  and 
USSB  owns  the  remaining  five.  On  June 
17,  1994,  DirecTV  aid  USSB  began 
providing  DBS  serv  ce  to  the  entire 
continental  United  States.  Currently, 
DirecTV  offers  150  ( hannels  and  USSB 
offers  20  channels.  At  present,  DirecTV 
and  USSB  are  the  oi  ly  entities  offering 
high-power  Ku-ban*  (small  dish)  DBS 
service  in  the  Unite  1  States,  although 
several  other  parties  hold  construction 
permits  for  other  orl  lital  locations. 

5.  NRTC  is  the  ex  ;lusive  marketer  and 
distributor  of  Direc'  V  programming  in 
certain  specified  ruial  areas.  The  DBS 
distribution  agreem  int  between  DirecTV 
and  NRTC  requires  DirecTV  to  obtain 


certam  programmin 


;  on  behalf  of  NRTC. 


-  1992  Cable  Act.  sect 
Act  section  628.  47  U.S.C 
Energy  and  Commerce 
("Conference  Report")  1 
(1992):  Senate  Comm.  on 
Transportation.  S.  Conf. 
Report").  102dCong..  l$t 
House  Comm.  on  Energy 
No.  102-628.  ("House 
Sess.  at  165-68  (1992):  1 
(daily  ed.  July  23.  1992). 

J 1992  Cable  Act.  sect 

*  See  138  Cong.  Rec 
1992)  (statement  of  Rep 
I  Tauzin  amendment). 

'  House  Report  at  1 
I  Messrs.  Tauzin.  Harris. 
Bruce.  Slaltery.  Boucher, 
and  Hastert). 


IS  2.  19.  Communications 
548:  House  Comm.  on 
Rep.  No.  102-862, 
Cong..  2d  Sess.  at  93 
!x)mmerce,  Science  and 
.  No.  102-92.  ("Senate 
5ess.  at  23-29  (1991): 
nd  Commerce,  H.R.  Rep. 
)  102d  Cong..  2d 
Cong.  Rec.  H6487-6571 


HR. 

o:d 


Re]  lort 
3J" 
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165-tS 


JMI 


2(a)(5). 
H*40  (daily  ed.  July  23. 
I  ckart  in  support  of  the 


(additional  views  of 
Cooper.  Synar,  Ecliart. 
lail.  Holloway.  Upton 


USSB  entered  into  exclusive 
distribution  agreements  with  Viacom 
and  Time  Warner,  two  vertically 
integrated  satellite  cable  programming 
vendors,  to  carry  HBO  and  Showtime, 
respectively,  granting  distribution  rights 
at  the  101°  West  Longitude  orbital 
location.^  The  agreements  do  not  restrict 
access  to  the  programming  by 
multichannel  multipoint  distribution 
services  ("MMDS"),  satellite  ma-ster 
antenna  television  ("SMATV"),  or  C- 
band  satellite  distributors;  and  the 
agreements  do  not  restrict  access  by  any 
DBS  distributor  at  any  other  orbital 
location. 

///.  Discussion 

6.  Because  there  are  several  possible 
interpretations  of  the  statutory' 
provisions  involved  here  (sections 
628(b)  and  (c)),  to  resolve  this  matter  it 
is  appropriate  to  rely  not  just  on  the 
language  of  the  Act  but  also  on  a  careful 
analysis  of  the  structure,  legislative 
history,  and  the  underlying  policy 
objectives  of  section  628  of  die  1992 
Cable  Act.  This  is  the  process  that 
previously  has  been  followed  in 
implementing  the  provisions  of  the  1992 
Cable  Act  and  in  developing  a  coherent 
set  of  rules  for  their  enforcement. 
Having  made  careful  use  of  that  process 
to  assure  that  the  various  program 
access  provisions  of  the  1992  Cable  Act 
fit  together  in  a  coordinated  fashion, 
failure  tOf follow  that  course  now  could 
lead  to  anomalous  results. 

7.  Based  on  a  thorough  review  of 
these  factors,  we  believe  our  initial 
interpretation  of  section  628(c)(2)(C)  of 
the  1992  Cable  Act,  as  refiected  in 
implementing  rule  §  76.1002(c)(1),  is 
reasonable  and  should  stand.  We 
believe  that  this  interpretation  is 
supported  by  the  findings  and  policy  set 
forth  in  the  1992  Cable  Act  and  its 
legislative  history  and  best  fulfills  the 
underlying  purposes  of  the  1992  Cable 
Act — to  foster  competition  to  traditional 
cable  systems.  We  note,  however,  that  in 
declining  to  broaden  the  scope  of 

§  76.1002(c)(1)— to  prohibit  per  se  the 
exclusive  DBS  contracts  at  issue — we  do 
not  preclude  the  petitioner  or  any  other 


"The  DBS-l  satellite  at  the  101*  West  Longitude 
location  can  deliver  a  signal  to  the  entire 
continental  United  States  ("full-CONUS").  Under 
international  treaties  and  agreements,  the  United 
States  is  assigned  eight  orbital  locations  for  high- 
power  DBS  satellites.  These  eighth  orbital  locations 
are  divided  between  eastern  locations  which 
provide  signals  to  the  eastern  half  of  the  continental 
United  States  ("half<:ONUS")  and  western 
locations  which  provide  signals  to  the  western  half- 
CONUS.  Three  of  the  four  eastern  orbital  locations 
(101°  West  Longitude.  110°  West  Longitude,  and 
119"  West  Longitude)  can  also  deliver  a  full<:ONUS 
signal.  The  fourth  eastern  orbital  location.  61.5° 
West  Longitude,  may  not  be  able  to  deliver  an 
adequate  fulI<:ONUS  signal. 


aggrieved  party  from  seeking  relief  from 
such  contracts  through  other 
appropriate  provisions  of  the  1992  Cable 
Act.  We  further  find  that  contrary  to  all 
parties'  assertions,  the  final  judgments 
issued  in  the  federal  antitrust  actions 
against  Primestar  Partners,  that  involved 
allegations  of  anticompetitive 
restrictions  on  access  to  cable 
programming,  have  no  relevance  to  the 
disposition  of  the  issue  before  us.  The 
Primestar  Final  Judgment  specifically 
provides  that  the  decrees  do  not 
preempt  the  1992  Cable  Act  or  the 
Commission's  rides. ^ 

8.  We  are  not  persuaded  that  section 
628(c)(2)(C)  is  clear  and  unambiguous. 
Indeed,  ambiguity  exists  when  a  statute 
is  capable  of  being  construed  "by 
reasonably  well-informed  persons  in 
two  or  more  different  senses."  ^  NRTC 


'  United  Slates  v.  Primestar  Partners.  1994-1 
Trade  Cas.  (CCH)  1  70.562  (S.D.N.Y.  1994);  State  of 
Sew  York  ex  rel.  Abrams  v.  Primestar  Partners, 
1993-2  Trade  Cas.  (CCH)  11 70.403,  404  (S.D.N.Y. 
1993).  See  also.  Transcript  of  Hearing  on  Proposed 
Consent  Decree.  State  of  New  York  ex  rel.  Abrams 
V.  Primestar  Partners.  No.  93-3868.  at  22-23 
(S.D.N.Y.  Sept.  3.  1993)  (presiding  judge  staling 
"there  is  nothing  in  this  decree  that  binds  the  FCC 
in  any  way  '  *   *  nor  should  any  finding  I  make 
in  approving  this  decree  be  taken  *   *   *  as  any 
imprimatur  of  approval  or  suggestion  that  the 
particular  exclusive  contracts  are  lawful  or 
unlawful.  That  is  a  matter  for  the  FCC  and  a  matter 
as  to  which  I  would  have  to  defer  to  the  FCC"). 
Further,  in  its  Amicus  Curiae  Memorandum  of  Law. 
the  Commission  specifically  recommended  against 
approval  of  the  various  decrees  warning,  inter  alia. 
that  the  court's  apparent  blessing  of  exclusivity 
would  encourage  arguments  by  proponents  of 
exclusivity  that  the  Commission  should  find  no 
need  to  prohibit  exclusivity  in  light  of  the  court's 
apparent  willingness  not  to  prohibit  it. 
Memorandum  of  Low  of  the  Federal 
Communications  Commission  as  Amicus  Curiae  at 
14.  filed  August  23.  1993.  State  of  New  York  ex  rel. 
Abrams  v.  Primestar  Partners.  No.  93-3868 
(S.D.N.YlC'Memoranrfuni").  Indeed,  in  support  of 
its  position  the  Commission  noted  the 
reconsideration  pending  in  this  proceeding  and 
referenced  USSB's  argument  in  this  proceeding  that 
the  Primestar  decrees  essentially  sanction 
exclusivity  in  the  DBS  context.  Memorandum  at  n. 
24. 

"  United  States  v.  Iron  Mountain  Mines.  Inc.  812 
F.  Supp.  1528.  1557  (E.D.Cal  1992)  (citing 
Sutherland  Stat.  Const.  §46.04  at  99  (5lh  ed.  1992)). 
In  this  regard,  we  note  that  the  Commission  has 
received  letters  from  members  of  Congress  involved 
in  legislative  debates  on  the  1992  Cable  Act  that 
support  conflicting  interpretations  of  that  provision. 
For  example,  compare  Ex  Parte  Letter  from 
Representatives  Rick  Boucher.  Ron  Wyden.  Jim 
Slattery.  Ralph  Hall.  Billy  Tauzin.  Jim' Cooper. 
Blanche  Lambert  and  Mike  Synar  to  Chairman 
Hundt.  June  15.  1994.  with  Ex  Porte  Letter  from 
Senator  Jeff  Bingaman  to  Chairman  Hundt,  July  6. 
1994:  Ex  Parte  Letter  from  Rep.  Al  Swift  to 
Chairman  Hundt.  July  8  1994:  Ex  Parte  Letter  from 
Rep.  Henry  A.  Waxman  to  Chairman  Hundt.  Aug. 
16, 1994:  Ex  Parte  Letter  from  Senators  Bob 
Packwood  and  Dan  Coats  to  Chairman  Hundt.  Aug. 
24,  1994:  Ex  Parte  Letter  from  Rep.  Thomas  Manton 
to  Chairman  Hundt,  Aug.  30.  1994:  Ex  Parte  Letter 
from  Representatives  Harris  W.  Fawell.  Philip  .M. 
Crane,  Steven  H.  Schiff.  Carlos  J  Moorhead,  Scott 
L.  Klug.  Cardiss  Collins,  Jack  Fields  and  J.  Dennis 
Ha.stert  to  Chairman  Hundt,  Aug.  24. 1994 


suggests  that  the  meaning  of  Section 
628(c)(2)(C)  can  best  be  revealed  by  a 
literal  reading,  without  the  parenthetical 
phrase  beginning  with  "including." 
NRTC  regards  this  phrase  as  merely 
illustrative.  While  the  use  of  the  word 
"including"  does  support  NRTC's 
interpretation  that  the  reference  to  cable 
operators  is  simply  an  example," 
NRTC's  reading  would  eliminate  the 
defining  reference  for  the  words  "such 
programming"  that  immediately  follow. 
An  alternate  interpretation  of  the 
section  is  that  the  "including"  phrase 
supplies  the  definition  for  the  whole 
section  through  the  words  "such 
programming,"  i.e.,  programming  that  is 
the  subject  of  an  exclusive  contract  with 
a  cable  operator.  Neither  interpretation 
is  perfect.  NRTC's  interpretation  would 
negate  the  predicate  for  use  of  the 
phrase  "such  programming."  The 
alternative  Interpretation  would  negate 
the  illustrative  implication  of  the  term 
"including,"  The  "including"  and  the 
"such  programming"  language  cannot 
be  reconciled  simply  from  ihe  statutory 
language.  Although  the  language  of 
section  628(c)(2)(C)  is  capable  of  being 
read  to  suggest  that  the  Commission  is 
required  to  consider  practices  other  than 
exclusive  contracts  between  cable 
operators  and  their  affiliated 
programmers  within  the  prohibition, 
because  the  legislative  history  is  silent 
as  to  conduct  that  should  be  prohibited 
per  se,  other  than  cable  operators' 
practices,  the  Commission  believes  that 
its  current  implementing  rule  is  the 
most  reasonable  interpretation  of 
Section  628(c)(2)(C). '" 

9.  The  legislative  history  of  Section 
628  specifically,  and  of  the  1992  Cable 
Act  in  general,  reveals  that  Congress 
was  concerned  with  market  power 
abuses  exercised  by  cable  operators  and 
their  affiliated  programming  suppliers 
that  would  deny  programming  to  non- 
cable  technologies,  and  did  not  address 
any  such  abuses  exercised  by  non-cable 
technologies,  such  as  DBS. 

10.  The  legislative  history  of  section 
628(c)(2)(C)  more  particularly  illustrates 
congressional  concern  over  cable 
operators'  use  of  exclusivity  to  stifle 


»  Puerto  Rico  Maritime  Shipping  Authority  v. 
Interstate  Commerce  Commission.  645  F.2d  1 102. 
1112  n.  26  (D.C.  Cir.  1981)  ("It  is  hornbook  law  that 
the  use  of  the  word  'including'  indicates  that  the 
specified  list  (I  that  follows  is  illustrative,  not 
exclusive.") 

'"Indeed,  if  NRTC's  interpretation  were  adopted, 
it  could  be  argued  that  NRTC's  exclusive  marketing 
agreements,  supra  1  5.  could  themselves  violate  this 
provision  of  the  1992  Cable  Act.  Although  DirecTV 
is  not  a  satellite  cable  programming  vendor  in 
which  a  cable  operator  has  an  attributable  interest, 
•ts  exclusive  agreement  with  NRTC  precludes 
competitors  of  NRTC  from  accessing  certain 
vertically  integrated  ser\'iccs  that  are  distributed 
over  UBS  only  by  DirecTV. 


competition  from  other  technologies. 
The  Conference  Report  describes  the 
House  provisions  on  unserved  areas 
(which  ultimately  were  adopted  in 
section  628(c)(2)(C)  with  modifications) 
as  prohibiting  "exclusive  contracts  and 
other  arrangements  between  a  cable 
operator  and  a  vendor."  "  During  the 
House  floor  debates  on  the  amendment, 
which  ultimately  was  adopted  in  the 
Hou.se  bill,  the  sponsor  and  supporters 
of  the  amendment  emphasized  its 
importance  in  lifting  barriers  to  entry 
into  the  video  distribution  market  by 
competing  technologies  imposed  by  the 
cable  industry's  "stranglehold"  over 
programming  through  exclusivity. '^  In 
contrast,  the  legislative  history  is  silent 
with  respect  to  the  use  of  exclusive 
programming  contracts  by  non-cable 
competing  technologies.  While  we 
recognize  that  silence  as  to  non-cable 
technologies  is  not  inherently 
dispositive  in  light  of  the  ambiguous 
statutory  language,  we  give  great  weight 
to  the  legislative  histor>''s  emphasis  on 
cable  operators. 

11.  Our  interpretation  is  bolstered  by 
the  fact  that,  given  the  statute's 
distinction  between  cable  operators' 
exclusive  contracts  in  areas  ser\'ed  and 
unserved  by  cable,  the  Commission's 
inclusion  of  DBS  exclusive  contracts 
within  the  per  se  prohibition  of  section 
628(c)(2)(C)  could  have  an  unintended 
effeci  on  the  DBS  industry.  While 
section  628(c)(2)(C)  prohibits  exclusive 
contracts  between  cable  operators  and 
programming  vendors  with  cable 
affiliation  in  areas  that  are  not  ser\'ed  by 
cable,  section  628(c)(2)(D)  allows  such 
contracts  in  areas  that  are  served  and 
where  the  Commission  determines  the 
contracts  are  in  the  public  interest. 
Moreover,  DBS  distributors,  unlike 
cable  operators,  would  not  be  required 
to  seek  a  public  interest  determination 
for  areas  ser\'ed  by  cable  because  section 
628(c)(2)(D)  specifically  applies  only  to 
cable  operators'  exclusive  contracts.  If 
section  628(c)(2)(C)  is  read  to  prohibit 
per  se  DBS.exclusive  contracts,  such 
contracts  would  be  completely 
permissible  in  ser\ed  areas  but 
prohibited  in  unserved  areas.  As  a 
result,  the  DBS  operators  who  do  not 
possess  the  exclusive  rights  would  have 
to  identify  and  "block  out"  the  served 
areas  (where  such  exclusive  contracts 
would  be  valid),  while  their  distribution 


' '  Conference  Report  at  92  (emphasis  added). 

'=  Sec  138  Cong.  Rec.  H6534  (daily  ed.  July  23. 
1992)  (statement  of  Rep.  Tauzin):  138  Cong.  Rec. 
H6537  (daily  ed.  July  23. 1992)  (statement  of  Rep. 
Houghton):  138  Cong.  Rec.  H6539  (daily  ed.  July  23. 
1992)  (statement  of  Rep.  Lancaster):  138  Cong.  Rec. 
H6540  (daily  ed.  July  23, 1992)  (statement  of  Rep. 
Eckart):  138' Cong.  Rec.  H6541  (daily  ed.  July  23. 
1992)  (statement  of  Rep.  Harris). 


in  the  unser\'ed  areas  could  continue. 
There  is  no  indication  in  the  legislative 
history  that  Congress  intended  the  DBS 
industry  to  engage  in  such  an  odd  and 
potentially  burdensome  exercise.  Nor  is 
it  clear  why  the  DBS  exclusive 
contracts,  as  opposed  to  cable  e.xclusive 
contracts,  would  turn  on  whether  the 
area  is  served  by  cable. 

12.  Our  decision  is  supported  by  the 
rules  of  statutory-  construction  that 
require  us  to  examine  the  whole  statute 
when  interpreting  a  part.'^  While 
NRTC's  interpretation  of  the 
"including"  phrase,  contained  in 
section  628(c)(2)(C),  is  a  plausible 
reading  taken  in  isolation,  we  believe 
that  the  more  compelling  rule  of 
statutorv'  construction  is  to  construe  the 
language  in  section  628(c)(2)(C)  in  a 
manner  most  harmonious  with  the 
policies  and  the  other  provisions  of  the 
1992  Cable  Act.  We  agree  with 
Opponents  that  section  628(c)(2)(C). 
read  in  conjunction  with  section 
628(c)(2)(D),  supports  the  common 
understanding  of  Congress'  intent  in 
this  section  to  restrict  cable  operators' 
use  of  exclusive  contracts  in  served  and 
unserved  areas.'*  The  stated  purpose  of 
the  program  access  provisions  is  to 
increase  competition  from  non-cable 
technologies,  to  increase  the  availability 
of  satellite  programming  to  persons  in 
rural  areas  and  "to  spur  the 
development  of  communications 
technology,"  '*  such  as  DBS.  We  believe 
that  an  outright  ban  on  any  MVPD 
exclusive  contracts  in  areas  unserved  by 
cable,  without  any  determination  of  the 
effect  of  such  exclusivity  on 
competition,  defeats  the  very  purpose  of 
the  1992  Cable  Act  to  foster  competition 
from  other  non-cable  technologies. 

13.  In  addition  to  our  interpretation  of 
the  statute,  we  find  no  evidence  in  the 


"Sutherland  Stat.  Q.nst.  §§46.05.  4702  at  lOJ. 
139  (5th  ed.  1992]:  See  Kokoszka  v.  Uelford.  417 
U.S.  642.  650  (1074)  (''When  inlprprrting  a  statute. 
Ihe  court  will  not  look  merely  to  a  particular  clause 
in  which  general  words  may  he  used,  but  will  take 
in  connection  with  it  the  whole  slalu'e  *  *   'and 
the  objects  and  policy  of  the  law.  oS  indicated  by 
its  various  provisions,  and  give  to  it  such 
construction  as  will  carry  into  execution  the  will  of 
the  legislature."):  see  also  Richards  v.  United 
States.  369  U.S.  1. 11  (1962):  Philbrt>ok  v.  Glodgt-tt. 
421  U.S.  707,  713(1975). 

'■•Indeed,  the  contemporaneous  understanding  of 
sections  628(c;(2)  (C)  and  (D),  tliat  these  sections 
only  restricted  cable  operators'  exclusive  contracts, 
was  articulated  by  most  panies  involved  in  the 
original  rule  making,  including  DirecTV.  See  Rcplv 
Comments  of  DirecTV  in  MM  Docket  92-265.  Hied 
Feb.  16.  1993.  al  12  n.ll  and  Appendix  (summary 
of  Tauzin  amendment)  ("The  Commission  is 
directed  to  prohibit  any  arrangement  between  a 
cable  operator  and  a  programming  vendor, 
including  exclusive  contracts,  which  would  preven' 
a  distribution  competitor  from  providing 
programming  to  ppr«>on.s  iinM'r\td  by  a  table 
operator."). 

'•47U.S.C.548(a>. 
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pleadings  submittf  d  in  this  proceeding 
that  non-cable  exc  usive  contracts  of  the 


are  either  harmful  to 
competition. 


consumers.  The 


rprord  does  not  dei  nonstrate  that  such 
contracts  will  hindjer  the  development 
of  DBS  as  an  effect  ve  competitor  to 
cable;  that  USSB's  :ontracts  with 
Viacom  and  Time  Vamer  have  impeded 
the  entry  either  of  )irecTV  or  NRTC 
into  the  DBS  markc  tplace;  or  that  the 
contracts  generally  have  harmed  the 
entry  of  DBS  servic  e  into  the 
multichannel  vided  programming 
marketploee.  Indeed,  the  evidence 
presented  suggests  that  a  DBS 
distributor's  exclus  ive  contract  for 
programming  cove;  ing  one  orbital 
location  may  fostei  DBS  as  a  significant 
competitor  to  cable .  Such  contracts  may 
allow  a  distributor  ;o  distinguish  its 
service  from  that  o  another,  avoid 
duplication  of  prog  ramming,  and 
eventually  lead  to  more  diversity  in 
programming  for  th  e  consumer.  To  the 
extent  such  contrac  ts  allow  a  greater 
number  of  DBS  dis  ributors  to  establish 
distinctive  competi  ng  services,  we 
believe  they  furthe;  congressional 
policy  to  "rely  on  t  le  marketplace,  to 
the  maximum  extei  it  feasible,  to  achieve 
greater  availability  Df  the  relevant 
programming  "  '^  1 1  contrast  to  cable 
exclusivity  in  area;  unserved  by  cable, 
which  would  forec  ose  services  from 
non-cable  multichannel  video 
programming  distributors,  consumers 
will  be  able  to  rece  ve  all  DBS 
programming  from  one  DBS  provider  or 
another  by  being  al  le  to  select  specific 
programming  servi  ;es  without  having  to 
purchase  entire  pre  gramming  packages. 
We  agree  with  Opp  jnents  that 
prohibiting  a  DBS  <  istributor's 
exclusive  contract  or  programming 
covering  one  orbita   location  may  in  fact 
create  unnecessary  inefficiencies 
because  the  same  programming  could 
then  occupy  multif  le  transponders  on 
the  same  satellite  a  id  decrease  the 
diverse  mix  of  pro^  ramming  available. 
Without  prejudginj  any  future 
complaints,  we  cur  -ently  believe  that 
the  record  before  u  ;  provides  no  basis 
to  conclude  that  th^ ;  market  power 
abuses,  about  whic  i  Congress  was 
concerned,  are  pre;  ent  in  the  exclusive 
contracts  at  issue  h  ;re. 

14.  Our  reaffirms  tion  of  our 
interpretation  of  se:tion  628(c)(2)(C) 
does  not  foreclose  <  11  remedies  to  an 
MVTD  who  claims  [o  be  aggrieved  by  an 
exclusive  contract  letween  a  non-cable 
MVPD  and  a  vertic  illy  integrated 


"  Firs!  R&O.  8  FCC  RcB  at  3369  (citing  1992 
Cable  Act  section  (2)(b)(;  )). 
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satellite  cable  programming  vendor.  In 
the  First  H&O,  we  previously 
determined  that  while  section  628(b) 
does  not  specify  types  of  "unfair" 
practices  that  are  prohibited,  it  "is  a 
clear  repository  of  Commission 
jurisdiction  to  adopt  additional  rules  or 
to  take  additional  action  to  accomplish 
statutory-  objectives  should  additional 
types  of  conduct  emerge  as  barriers  to 
competition  and  obstacles  to  the  broader 
distribution  of  satellite  cable  and 
broadcast  programming."  '^  The 
Commission  did  not  sanction  exclusive 
contracts  between  non-cable  MVTDs 
and  vertically  integrated  cable 
programming  vendors,  thus  leaving 
open  the  possibility  that  such  contracts 
could  be  challenged  on  the  basis  that 
they  involve  non-price  discrimination 
or  "unfair  practices."  Section  628(b)  of 
the  1992  Cable  Act  and  the 
Commission's  implementing  rule, 
§  76.1001,  provide  a  broad  prohibition 
against  "unfair  methods  of  competition 
or  unfair  or  deceptive  acts  or  practices, 
the  purpose  or  effect  of  which  is  to 
hinder  significantly  or  to  prevent  any 
multichannel  video  programming 
distributor  from  providing  satellite  cable 
programming  or  satellite  broadcast 
programming  to  subscribers  or 
consumers."  ^^  Also  in  the  First  RS-O, 
the  Commission  stated  that  section 
628(b)  does  not  prescribe  specific 
practices  (in  contract  to  section  628(c)), 
but  does  require  a  showing  of  anti- 
competitive harm,  i.e.,  that  the  purpose 
or  effect  of  the  complained  of  conduct 
is  to  "hinder  significantly  or  to  prevent 
an  MVPD  from  providing  programming 
to  subscribers  or  customers."  '^  The 
Commission  has  stated  that  the 
objectives  of  the  "unfair  practices" 
provision  are  to  provide  a  mechanism 
for  addressing  conduct,  primarily 
associated  with  horizontal  and  vertical 
concentration  within  the  cable  and 
satellite  cable  programming  fields,  that 
inhibits  the  development  of 
multichannel  video  programming 
distribution  competition. 2°  Therefore, 
where  future  contracts  cause  a 
restriction  in  the  availability  of 
programming  to  alternative  distributors 
and  their  subscribers,  an  aggrieved 
MVPD  could  seek  redress  by  filing  an 
"unfair  practices"  complaint  under 
§  76.1001  of  the  Commission's  rules. 
15.  Finally,  we  believe  that  using 
§  76.1001  as  an  avenue  to  address  non- 
cable  exclusive  contracts,  such  as  those 
at  issue  here,  will  afford  the 
Commission  the  opportunity  to  consider 


"Id.  313374. 

'»47  U.S.C.  548(b):  47  CFR  76.1001. 
•••First  R40.  8  FCC  Red  at  3377. 
•!"Id.  at3373. 


all  the  ramifications  of  such  contracts, 
including  the  effect  on  competition, 
based  upon  the  particular  facts  of  each 
case.  This  case-by-case  review  will 
avoid  amending  a  Commission  rule  to 
create  an  overly  broad  per  se  prohibition 
appears  to  be  contrary  to  Congress' 
intent. 

16.  For  the  reasons  discussed  above, 
we  reaffirm  our  interpretation  of  section 
628(c)(2)(C)  as  reflected  in  our 
implementing  rule.  We  believe  that  this 
is  the  most  reasonable  interpretation 
based  on  the  fact  that  Congress 
specifically  directed  the  Commission  to 
prohibit  exclusive  contracts  between 
cable  operators  and  vertically  integrated 
programming  vendors  in  unserved 
areas,  but  did  not  specifically  address 
the  inclusion  of  exclusive  contracts 
between  non-cable  MVPDs  and 
vertically  integrated  programming 
vendors  within  section  628(c)(2)(C)'s 
prohibition.  We  believethat  any 
complaints  regarding  exclusive 
agreements  are  more  appropriately 
addressed  through  other  provisions  of 
the  statute.  Thus,  the  Commission 
denies  NRTC's  request. 

IV.  Ordering  Clause 

17.  Accordingly,  it  is  ordered,  that  the' 
Petition  for  Reconsideration  of  the 
National  Rural  Telecommunications 
Cooperative  is  denied. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 
Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 
jFR  Doc.  95-894  Filed  1-12-95;  8;45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  651 

[Docket  No.  950109008-5008-01;  I.D. 
122894  A] 

Northeast  Multispecies  Fishery; 
Amendment  to  an  Emergency  Interim 
Rule 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Emergency  interim  rule; 

amendment. 

SUMMARY:  NMFS  issues  this  emergency 
interim  rule  to  amend  an  existing 
emergency  interim  rule  concerning  the 
Northeast  Multispecies  Fishery.  This 


rule  specifies  among  other  things,  that 
allowable  bycatch  species  have  been 
added  to  the  exempted  fisheries  as 
defined  in  the  existing  emergency 
interim  rule,  that  a  bycatch  fishery  for 
longhorn  sculpin  will  be  allowed  in  the 
Northern  Shrimp  Exemption  Area,  and 
that  trtinsitting  through  closed  areas 
established  by  the  existing  emergency 
interim  rule  will  be  allowed  for  vessels 
seeking  safe  haven. 
EFFECTIVE  DATE:  January'  10,  1995, 
through  March  12,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  A.  Murphy,  NMFS,  Fishery 
Policy  Analyst,  508-281-9252  or 
Bridgette  S.  Davidson,  NMFS,  Fishery 
Management  Specialist,  508-281-9347. 
SUPP1.EMENTARY  INFORMATION:  The  New 
England  Fishery  Management  Council 
(Council)  submitted  Amendment  5  to 
the  Northeast  Multispecies  Fishery 
Memagement  Plan  on 
September  27,  1993.  Amendment  5, 
with  some  exceptions,  was  approved  on 
January  3. 1994.  The  final  rule  for 
Amendment  5  was  published,  and 
effective  for  the  most  part,  on  March  1, 
1994  (59  FR  9872).  On  December  12, 
1994.  an  emergency  interim  rule  was 
published  (59  FR  63926),  and  became 
effective.  This  action  makes  several 
modifications  or  clarifications  to  the 
December  12  emergency  interim  rule. 

Section  651.20(a)(8)  and  (9)  are 
revised  to  clarify  that  transit  is  allowed 
through  the  Stellwagen  Bank/Jefft-eys 
Ledge  (SB/JL)  juvenile  protection  area,  if 
nets  that  are  not  of  proper  configuration 
for  trawling  in  this  area  .are  properly 
stowed.  Net  stowage  requirements  at 
§  651.20(c)(7)  are  revised  to  incorporate 
the  SB/JL  juvenile  protection  area 
transit  provision. 

Provisions  at  §  651.21(d)(l)(ii)  and 
(d)(3)(ii)  are  modified  to  include,  in 
Closed  Area  I  and  the  Nantucket 
Lightship  Closed  Area,  entry  of  vessels 
seeking  safe  haven  from  storm 
conditions.  These  sections  are  modified 
due  to  safety  concerns. 

Section  6"51.21(d)(2)(ii)  is  revised  to 
include  a  reference  to  §  651.21(d)(l)(iii), 
which  will  define  the  stowage  provision 
for  scallop  dredge  gear.  This  definition 
of  a  stowed  scallop  dredge  is  added  due 
to  the  inability  of  scallop  dredge  gear  to 
be  stowed  in  compliance  v«th  the  net 
stowage  requirements  specified  under 
§651.21(c)(7). 

Sections  651.20(a)(7)(i)  and  (iii)  are 
revised  to  clarify  that  in  the  Northern 
Shrimp  Exemption  Area,  a  vessel 
fishing  for  northern  shrimp  may  direct 
its  fishing  effort  on  northern  shrimp 
only  and  may  not  possess  or  retain  any 
other  species  with  the  exception  of  an 
allowable  bycatch  of  longhorn  sculpin. 


Sections  651.20(c)(6)(ii)  and  (d)(5)(ii) 
are  revised  to  specify  additional  bycatch 
species  allowed  to  be  retained  in  the 
exempted  fisheries  as  defined  by  the 
December  12  emergency  interim  rule. 
The  bycatch  species  allowed  under  this 
amendment  meet  the  same  criteria  as 
those  bycatch  species  allowed  under  the 
December  12  emergency  interim  rule. 
These  species  were  not  raised  as 
potential  bycatch  species  in  time  to  be 
considered  for  the  December  12 
emergency  interim  rule.  Specifically, 
these  species  are  caught  incidentally  to 
the  exempted  fisheries  as  defined  by  the 
December  12  emergency  interim  rule.  It 
is  unlikely  that  there  would  be  an 
incentive  to  direct  on  these  bycatch 
species,  or  if  a  vessel  did  direct  on 
them,  it  is  unlikely  that  they  would 
catch  regulated  multispecies.  This 
addition  preserves  the  original  intent  of 
the  requirement  without  overly 
burdening  the  industry  or  creating 
unnecessary  discards. 

This  action  also  adds  scientific  names 
for  the  other  allowable  bycatch  to  help 
in  species  identification. 

All  exempted  small-mesh  fisheries 
and  species  which  are  caught 
incidentally  to  them,  are  subject  to  any 
applicable  fishery  management  plans 
and  their  implementing  regulations 
contained  within  Title  50,  CFR. 

Classification 

This  emergency  interim  rule  amends 
an  existing  emergency  interim  rule,  for 
the  remainder  of  its  short  duration,  for 
safety  considerations  and  to  clarify  an 
exemption  to  the  existing  emergency 
interim  rule.  Given  the  limited  time  of 
these  rules'  applicability  and  that  these 
modifications  ser\e  to  refine  and 
broaden  an  existing  exemption,  prior 
notice  and  opportunity  for  public 
comment  would  be  impracticable  and 
unnecessary.  As  such,  good  cause  exists 
to  waive  these  requirements  pursuant  to 
authority  at  5  U.S.C.  section  553(b)(B). 
Further,  because  this  emergency  interim 
rule  relieves  a  regulatory  restriction  and 
amends  an  existing  rule  for  safety 
concerns  there  is  good  cause  under  5 
U.S.C.  sections  553(d)(1)  and  (3)  to 
waive  the  30-day  delay  in  effective  date. 

This  action  has  been  determined  to  be 
"not  significant"  for  the  purposes  of 
E.O.  12866. 

List  of  Subjects  in  50  CFR  Part  651 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 


Dated:  January  10.  1995. 
Charles  Karaella, 

Program  Management  Officer,  National 
Marine  Fistieries  Senice.     ~ 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  651  is  amended 
as  follows: 

PART  651— NORTHEAST 
MULTISPECIES  FISHERY 

1.  The  authority  citation  for  part  651 
.  continues  to  read  as  follows: 

Authority:  16  U  S  C  1801  et  seq. 

2.  In  §651.9,  paragraph  (e)(36),  which 
was  temporarily  added  at  59  FR  63929. 
December  12,  1994,  effective  Dereniber 
12.  1994,  through  March  12.  19'J3.  is 
temporarily  revised,  effective  January 
10.  1995.  through  March  12,  1995,  to 
read  as  follows.  On  March  12,  1995. 
§651.9(e)(36)  will  expire. 

§651.9    Prohibitions. 

***** 

(e)  •  *  * 

(36)  Fish  with  or  possess  within  the 
areas  described  in 

§  651.20(a)(1)  nets  of  mesh  smaller 
than  the  minimum  size  specified  in 
§  651.20(a)(6),  unless  the  vessel  is 
exempted  under  §651. 20(a)(7).  (a)(9).  (e) 
or  (f).  or  unless  the  vessel  qualifies  for 
the  exception  specified  in  paragraph 
(c)(l)(ii)  of  this  section. 
***** 

3.  In  §  651.20,  paragraphs  (a)(7)(i). 
(a)(7)(iii).  (a)(8)  introductory  text,  (a)(9). 
(c){6)(ii),  (c)(7)  introductory  text,  and 
(d)(5)(ii).  which  were  temporarily  added 
at  59  FR  63929,  December  12,  1994, 
effective  December  12, 1994,  through 
March  12, 1995,  are  temporarily  revised, 
effective  Januarj- 10, 1^95,  through 
March  12,  1995,  to  read  as  follows.  On 
March  12,  1995,  §651. 20(a)(7)(i), 
(a)(7)(iii).  (a)(8)  introductory  text,  (a)(9). 
(c)(6)(ii),  (c)(7)  introductory  text  and 
(d)(5)  will  expire. 

§651.20    Regulated  mesh  areas  and 
restrictions  on  gear  and  mettiods  of  fistiing. 

***** 

(a)  *  '  • 
(7)  *  .  . 

(i)  Possession  limit.  A  vessel  fishing 
under  this  exemption  may  not  fish  for, 
possess  on  board  or  land  any  species  of 
fish  other  than  shrimp.  However, 
vessels  may  retain  longhorn  sculpin 
[Myoxocephalus  octodecinnspinosus)  as 
an  allowable  bycatch  species  in  the 
Northern  Shrimp  Exemption  Areaas 
described  in  this  section. 
•        •        »        *        • 

(iii)  A  vessel  may  only  fish  for  or 
harvest  northern  shrimp,  with  the 
exception  that  a  vessel  may  retain 
longhorn  sculpin  as  an  allowable 
bycatch  species,  during  the  northern 
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shrimp  season,  as  ( established  by  the 
Atlantic  States  Ma  ine  Fisheries 
Commission  (ASM  "C).  The  northern 
shrimp  season  is  C  scember  1  through 
May  30,  or  as  mod:  fied  by  the  ASMFC. 

(8)  Stellwagen  Bi  mk/Jt:ffT°ys  Ledge 
fSB/JL)  juvenile  pn  \tection  area.  Except 
as  provided  in  pari  graphs  (a)(7),  (a)(9), 
(e)  and  (f)  of  this  «  ction,  the  minimum 
mesh  size  for  any  t  awl  net  or  Scottish 
seine  in  use,  or  avz  liable  for  use  as 
described  under  p;  rr graph  (c)(7)  of  this 
section,  by  a  vesse  fishing  in  the 
following  area  shal  be  6  inches  (15.24 
cm)  square  mesh  ii  the  last  50  bars  of 
the  codend  and  e.xl  ension  piece  for 
vessels  53  ft  (13.7  in)  and  less,  and  in 
the  last  100  bars  of  the  codend  and 


extension  piece  for 
45  ft  (13.7  m). 


() 


requirem  mts 


pjr 
t  lat  1 
accordai  ce 


(9)  Transitting. 
the  mesh 

paragraph  (a)(6)  of  khis 
transit  through  the 
Exemption  Area 
(a)(7)  of  this  sectioi  1 
with  mesh  smaller 
size  specified  in 
section,  provided 
stowed  in 
provisions  of  para] 
section,  and  provi 
fish  on  board;  and 

(ii)  Vessels  subjebt 
requirements  speci  led 
(a)(6)  of  this  section 
the  SB/JL  juvenile 
defined  in  paragraph 
section  with  nets 
conform  to  the 
in  paragraphs  {a)(6 
section,  provided 
stowed  in  accordailce 
provisions  of  para] 
section. 


Vessels  subject  to 
specified  in 
section  may 
Northern  Shrimp 
defined  in  paragraph 
with  nets  on  board 
than  the  minimum 
agraph  (a)(6)  of  this 
the  nets  are 
with  the 
f^aph  (c)(7)  of  this 
the  vessel  has  no 


;  oi 


tiat 


(c)  »  •  ' 

(6)  •  *  • 

(ii)  Possession  ai 
requirements. 
regulated  species 
nets  with  mesh  les  ; 
size  specified  in 
section,  provided 
stowed  and  are  not 
immediate  use  in 
paragraph  (c)(7)  of 
provided  that  re; 
harvested  by  nets 
than  the  minimum 
in  paragraph  (c)(5) 
Vessels  may  only 
butterfish,  dogfish, 
ocean  pout,  scup 
Illex  squid,  summ^ 
and/or  weakfish, 
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specified  in  paragraph  (c)(5)  of  this 
section.  Vessels  fishing  for  these  species 
under  the  exemption  provided  herein 
may  also  possess  and  retain  the 
following  species  as  incidental  take  to 
these  exempted  fisheries:  Conger  eels 
[Conger  oceanicus);  searobins  (species 
in  the  family  Triglidae);  black  sea  bass 
[Centrophstis  striata);  red  hake;  tautog 
(blackfish)( Toutoga  onitis];  blowfish 
(puffer)(species  in  the  family 
Tetraodontidae);  cunner  [Tautogolabrus 
adspersus);  John  Dory  (Zenopsis 
conchifera);  mullet  (species  in  the 
family  Mugilidae);  bluefish  {Ponyatomus 
saltatrix);  tilefish  (Lopholatilus 
cbamaeleonticeps);  longhorn  sculpin 
(Myoxocephalus  octodecimspinosus) ; 
fourspot  flounder  (Paralichthys 
oblongus):  alewife  [Alosa 
pseudoharengus);  hickory  shad  (Alosa 
mediocris);  American  shad  (Alosa 
sapidissima);  blueback  herring  [Alosa 
aestivalis);  sea  ravens  [Hemitripterus 
americanus);  Atlantic  croaker 
[Micropogonias  undulatus);  spot 
[Leiostomus  xanthurus);  and  swordfish 
(Xipbias  gladius). 

(7)  Net  stowage  requirements.  Any 
person  on  a  fishing  vessel  or  any  fishing 
vessel  subject  to  the  net  stowage  or 
transitting  requirements  of  this  section 
may  not  have  available  for  immediate 
use  any  net  not  meeting  the  regulated 
mesh  requirements  as  specified  in 
paragraphs  (a)(7),  (a)(8),  (c)(5).  and  (d)(4) 
of  this  section  and,  as  applicable,  in  the 
areas  and  for  the  times  specified  in 
§  651.32(c).  A  net  that  conforms  to  one 
of  the  following  specifications  and  that 
can  be  shown  not  to  have  been  in  recent 
use  is  considered  to  be  not  "available 
for  immediate  use:" 
***** 

(d)  *  •  * 

(5)  *  *  • 

(ii)  Possession  and  net  stowage 
requirements.  Vessels  may  possess 
regulated  species  while  in  possession  of 
nets  with  mesh  less  than  the  minimum 
size  specified  in  paragraph  (d)(4)  of  this 
section,  provided  that  the  nets  are 
stowed  and  are  not  available  for 
immediate  use  in  accordance  with 
paragraph  (c)(7)  of  this  section,  and 
provided  that  regulated  species  were  not 
harvested  by  nets  of  mesh  size  smaller 
than  the  minimiun  mesh  size  specified 
in  paragraph  (d)(4)  of  this  section. 
Vessels  may  only  fish  for,  or  retain, 
butterfish,  dogfish,  herring,  mackerel, 
ocean  pout,  scup,  shrimp,  Loligo  squid, 
lUex  squid,  summer  flounder,  whiting 
weakfish,  and/or  scallops  while  fishing 
with  nets  of  mesh  smaller  than  the 
minimum  size  specified  in  paragraph 
(d)(4)  of  this  section.  Vessels  fishing  for 
these  species  under  the  exemption 


provided  herein  may  also  possess  and 
retain  the  following  species  as 
incidental  take  to  these  exempted 
fisheries:  Conger  eels  (Conger 
oceanicus);  searobins  (species  in  the 
family  Triglidae);  black  sea  bass 
[Centropristis  striata);  red  hake;  tautog 
(blackfish)( Taufoga  onitis);  blowfish 
(puffer)(species  in  the  family 
Tetraodontidae);  cuiuier  (Tautogolabrus 
adspersus);  John  Dory  (Zenopsis 
conchifera);  mullet  (species  in  the 
family  Mugilidae);  bluefish  (Pomatomus 
saltatrix);  tilefish  (Lopholatilus 
cbamaeleonticeps);  longhorn  sculpin 
[Myoxocephalus  octodecimspinosus); 
fourspot  fioimder  (Paralichthys 
oblongus);  alewife  (Alosa 
pseudoharengus);  hickory  shad  (Alosa 
mediocris);  American  shad  [Alosa 
sapidissima);  blueback  herring  [Alosa 
aestivalis);  sea  ravens  (Hemitripterus 
americanus);  Atlantic  croaker 
(Micropogonias  undulatus);  spot 
(Leiostomus  xanthurus);  swordfish 
[Xipbias  gladius);  and  skate  (species  in 
the  family  Rajidae). 
***** 

4.  In  §651.21,  paragraphs  (d)(l)(ii) 
and  (d)(2)(ii)(B),  which  were 
temporarily  added  at  59  FR  63932, 
December  12, 1994,  effective  December 
12,  1994,  through  March  12, 1995,  are 
temporarily  revised,  and  paragraphs 
(d)(l)(iii)  and  (d)(3)(ii)(C)  are 
temporarily  added,  effective  January  10, 
1995,  through  March  12,  1995,  to  read 
as  follows.  On  March  12,  1995, 
§651.21(d)(l)(ii),  (d)(l)(iii),  (d)(2)(ii)(B) 
and  (d)(3)(ii)(C)  vyill  expire. 

§  651 .21    Closed  areas. 

***** 

(d)  *  *  * 

(1)*** 

(ii)  Paragraph  (d)(l)(i)  of  this  section 
does  not  apply  to  persons  on  fishing 
vessels  or  fishing  vessels: 

(A)  Fishing  with  or  using  pot  gear 
designed  and  used  to  take  lobsters,  and 
which  have  no  other  gear  on  board 
capable  of  catching  multispecies  finfish; 

(B)  Seeking  safe  haven  from  storm 
conditions.  Such  fishing  vessels  may 
transit  through  the  closed  area 
providing  that: 

(1)  Gale,  storm,  or  hurricane 
conditions  are  posted  for  the  area  by  the 
National  Weather  Service; 

(2)  Such  vessels  do  not  fish  in  the 
area; 

(3)  Fishing  net  gear  is  stowed  in 
accordance  with 

§  651.20(c)(7)  and  scallop  dredge  gear 
is  stowed  in  accordance  with  paragraph 
(d)(l)(iii)  of  this  section;  and 

(4)  The  vessel  provides  notice  to  a 
patrolling  U.S.  Coast  Guard  aircraft  or 


vessel  in  the  vicinity  of  Georges  Bank  by 
high  frequency  radio  (2.182  kHz)  of  its 
intention  of  transitting  the  closed  area, 
the  time  and  position  when  the  vessel 
*»nters  the  area  and  the  time  and 
position  when  the  vessel  exits  the 
closed  area. 

(iii)  Scallop  dredge  vessels  transitting 
the  closed  areas  as  specified  under 
paragraphs  (d)(1).  (2),  and  (3)  of  this 
section  may  not  have  fishing  gear 


available  for  immediate  use  and  must 
detach  the  towing  wire  from  the  scallop 
dredge,  reel  the  wire  up  onto  the  winch, 
and  secure  and  cover  the  dredge  so  that 
it  is  rendered  unusable  for  fishing. 

(2)  *  *  * 

(ii)  *  *  * 

(B)  Seeking  safe  haven  from  storm 
conditions  in  waters  adjacent  to  the 
western  edge  of  the  closed  area.  Such 
fishing  vessels  may  transit  through  the 


closed  area  in  accordance  with 
paragraph  (d)(lJ(ii)(B)  of  this  section. 

(3)  •  •  • 

(ii)  *  •  * 

(C)  Seeking  safe  haven  from  storm 
conditions.  Such  fishing  vessels  may 
transit  through  the  closed  area  in 
accordance  with  paragraph  (d)(l)(ii)(B) 
of  this  section. 
(FR  Doc.  95-927  Filed  1-10-95;  3;13  pm) 
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irlFORMATION:  This 
reviewed  under  United 
of  Agriculture 
established  by 
1  2866  and 


Departmental  Regulation  1512-1.  This 
action  constitutes  a  review  as  to  the 
need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
those  procedures.  The  sunset  review 
date  established  for  these  regulations  is 
December  1,  1999. 

This  rule  has  been  determined  to  be 
"not  significant"  for  the  purposes  of 
Executive  Order  12866,  and  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  no  information  collection  or 
record-keeping  requirements  are  found 
in  this  rule. 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implication  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  requirements  and 
procedures  contained  in  this  rule  will 
not  have  substantial  direct  effects  on 
states  or  their  political  subdivisions,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Under  section  605  of  the  Regulatorv 
Flexibimy  Act  (5  U.S.C.  601-612),  this 
regulation  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  This  action  does  not  increase 
the  paperwork  burden  on  the  insured 
producer  or  the  reinsured  company. 
Therefore,  this  action  is  determined  to 
be  exempt  from  the  provisions  of  the 
Regulatory  Flexibility  Act  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  require  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24,  1983. 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
subsections  2(a)  and  2(b)(2)  of  Executive 
Order  12778.  The  provisions  of  this  rule 
will  preempt  state  and  local  laws  to  the 
extent  such  state  and  local  laws  are 
inconsistent  herewith.  This  rule  does 
not  have  retroactive  effect  and 
administrative  appeals  as  established 
under  7  CFR  part  400  subpart  J  or  under 


regulations  established  under  subtitle  H 
of  the  Department  of  Agricultiiro 
Reorganization  Act  of  1994  (Pub.  L. 
103-354)  must  be  exhausted  before 
judicial  action  may  be  brought 

This  action  is  not  expected  to  nave 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

The  Federal  Crop  Insurance  Act  (FCI 
Act)  was  amended  by  the  Federal  Crop 
In.surance  Reform  Act  of  1994  ("Reform 
Act")  on  October  13,  1994.  The  Reform 
Act  added  a  provision  to  the  FCI  Act 
providing  that  any  participant  in  the 
program  who  knowingly  adopts  a 
material  scheme  or  device  should  lose 
all  benefits  under  the  program  for  that 
crop  year.  This  provision  roughly 
parallels  similar  provisions  found  in 
USDA  commodity  programs.  Eligibility 
for  those  programs  are  now  linked  to  the 
crop  insurance  program.  The  Reform 
Act  also  amended  the  FCI  Act  to  revise 
the  penalty  for  giving  false  or  inaccurate 
information.  The  penalty  for  those  acts 
previously  was  administrative 
debarment  from  participation  in  the 
program  for  a  period  of  up  to  ten  years. 
However,  administrative  ineligibility  for 
participation  in  the  disaster  assi.stance 
and  other  commodity  programs  had 
previously  been  two  years.  The  Reform 
Act  substituted  Catastrophic  Risk 
Protection  for  Disaster  Assistance  for 
insurable  crops  and  reduced  the 
maximum  administrative  debarment  for 
Catastrophic  Risk  Protection  to  two 
years  so  as  to  conform  to  previous 
practice.  The  term  for  administrative 
debarment  when  the  insured  purchases 
other  than  catastrophic  risk  protection 
coverage  remains  at  a  maximum  of  ten 
years. 

List  of  Subjects  in  7  CFR  Part  400 

Administrative  practice  and 
procedure,  Claims,  Crop  insurance. 
Reporting  and  recordkeeping 
requirements. 

Proposed  Rule 

For  the  reasons  set  out  in  the 
preamble,  subpart  R,  part  400  of  chapter 
IV  of  title  7  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 


PART  400— GENERAL 
ADMINISTRATIVE  REGULATIONS 

Subpart  R— Sanctions 

1.  The  authority  citation  for  7  CFR  part 
400,  subpart  R,  is  revised  to  read  as 
follows: 

Authority:  7  U.S.C.  1506(1). 

2.  Paragraph  (a)  of  §  400.454  is  revised 
to  read  as  follows: 

§400.454    Civil  Penalties. 

(a)  Any  person  who  willfully  and 
intentionally  provides  any  false  or 
inaccurate  information  to  FCIC  or  to  any 
approved  insurance  provider  reinsured 
by  FCIC  with  respect  to  an  insurance 
plan  or  policy  issued  under  the 
authority  of  the  Federal  Crop  Insurance 
Act,  as  amended,  (7  U.S.C.  1501  et  seq.) 
may  be  subject  to  a  civil  fine  of  up  to 
$10,000  for  each  violation  and 
disqualification  from  participation  in: 

(1)  The  catastrophic  risk  protection 
plan  of  insurance  for  a  period  not  to 
exceed  two  (2)  years;  or 

(2)  Any  plan  of  insurance  providing 
protection  in  excess  of  that  provided 
under  the  catastrophic  risk  protection 
plan  of  insurance  for  a  period  not  to 
exceed  ten  (10)  years. 

*         *         «         *         » 

3.  A  new  §400.458  is  added  to  read 
as  follows: 

§  400.458    Scheme  or  device. 

In  addition  to  the  penalties  specified 
in  this  part,  if  a  person  has  knowingly 
adopted  a  material  scheme  or  device  to 
obtain  catastrophic  risk  protection, 
other  plans  of  insurance  coverage,  or 
non-insured  assistance  benefits  to 
which  the  person  is  not  entitled,  has 
evaded  the  Federal  Crop  Insurance  Act, 
or  has  acted  with  the  purpose  uf  evading 
•he  Federal  Crop  Insurance^Act,  the 
person  shall  be  ineligible  to  receive  any 
and  all  benefits  applicable  to  any  crop 
year  for  which  the  scheme  or  device  was 
adopted. 


Done  in  Washington,  D.C.  on  Ianuar>'  5, 
1995. 

Kenneth  D.  Ackennan, 
Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  95-617  Filed  1-12-95:  8.45  am] 
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Immigration  and  Naturalization  Service 

8  CFR  Part  286 
[INS  No.  1350-^3] 
RIN1115-AD06 

INS  Immigration  User  Fee  Review 

AGENCY:  Immigration  and  Naturalization 

Ser\  ice.  Justice. 

ACTION:  Notice  of  user  fee  account 

status. 

SUMMARY:  The  Attorney  General  is 
required  to  submit  a  report  to  the 
Congress  concerning  the  status  of  the 
Immigration  User  Fee  Account  (lUFA), 
and  to  recommend  any  adjustment  in 
the  prescribed  fee.  The  report  is  to  be 
submitted  to  the  Congress  following  a 
public  notice  with  opportunity  for 
comment.  This  document  publishes  the 
status  of  the  lUFA  as  of  September  30, 
1994,  and  presents  the  public  the 
opportunity  to  comment  and  propose 
regulatory  changes. 
DATES:  Written  comments  must  be 
received  on  or  before  March  14,  1995. 
ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  Director. 
Policy  Directives  and  Instructions 
Branch,  Immigration  and  Naturalization 
Service.  Room  5307.  425  I  Street.  NW., 
Washington.  DC  20536-0002.  To  ensure 
proper  handling,  please  reference  INS 
No.  1350-93  on  your  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Natchuras,  Budget  Analyst,  Fee 
Analysis  and  Operations  Branch.  Office 
of  Finance,  Immigration  and 
Naturalization  Service,  425  I  Street, 
NW..  Room  6240.  Washington.  DC 
20036-0002.  telephone  202-616-2754. 


SUPPLEMENTARY  INFORMATION:  Section 
286(d)  of  the  Immigration  and 
Nationality  Act  (Act)  directs  the 
Attorney  General  to  charge  and  collect 
a  user  fee  from  each  individual  arriving 
in  the  United  States  aboard  a 
commercial  aircraft  or  commercial 
vessel  from  foreign  locations  effective 
December  1, 1986.  Individuals  arriving 
from  Mexico.  Canada,  and  the  adjacent 
islands  by  means  other  than  commercial 
aircraft  are  exempt  from  the  fee.  The 
1994  Appropriations  Act  for  the 
Department  of  Justice,  Public  Law  103- 
121,  changed  the  Immigration  User  Fee 
from  S5.00  to  $6.00  per  passenger 
inspected.  Fee  collections  are  used  to 
provide  immigration  inspection  services 
for  commercial  aircraft  and  commercial 
vessels;  detect  fraudulent  documents 
used  by  air  and  sea  passengers  travelling 
to  the  United  States;  detain  and  deport 
excludable  aliens  arriving  on 
commercial  aircraft  and  commercial 
vessels;  expand  and  operate  information 
systems  for  non-immigrant  control  and 
debt  collection;  and  provide  necessary 
^support  for  operations  to  ensure  that  the 
objectives  of  the  program  are  achieved. 
The  1994  Appropriations  Act 
authorized  the  use  of  the  lUFA  to 
provide  detention  and  deportation 
services  for  excludable  aliens  who  have 
attempted  to  enter  the  United  States 
illegally  through  avoidance  of 
inspectoin  at  air  and  sea  ports-of-entry, 
and  to  provide  exclusion  and  asylum 
proceedings  at  air  and  sea  ports-of-entry 
for  excludable  aliens  arriving  on 
commercial  aircraft  and  vessels  and  for 
anv  excludable  aliens  who  have 
attempted  to  enter  the  United  States 
illegally  through  avoidance  of 
inspection  at  air  and  sea  ports-of-entry. 

Section  286(h)  of  the  Act  requires  the 
Attorney  General  to  submit  a  bi-yearly 
report  to  the  Congress  concerning  the 
status  of  the  lUFA.  Before  the  report  is 
submitted,  the  Attorney  General  must 
present  a  summary  of  the  accounts 
status  for  review  and  public  comment. 

As  of  September  30,  1994,  the  status 
of  the  account  is  as  follows: 


Start  of  year  balance 

Collections 

Obligations  

Recovery  of  prior  year  ot)ligations 
End  of  year  balance 


Financial  summary  (SOOO) 


Fiscal  year 
1993  actual 


S7.321 

228.298 

211.094 

2.935 

27.460 


Fiscal  year 
1994  actual 


S27.460 

270.090 

264.530 

7.367 

40,387 


Fiscal  year 
1 995  estimate 


S40.387 
295.900 
321.600 


14,667 


On  February  15. 1994,  INS  published 
proposed  changes  in  regulations  (59  FR 


7227)  to  amend  8  CFR  286  to  comply 
with  1991  and  1994  Department  of 


Justice  Appropriations  Acts.  In  addition, 
the  proposed  rule  included  changes  in 
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and  proposed  oth 
technical  correcti 
were  received,  ev. 
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published  on 
49347).  The  rule 
October  28, 1994. 
changes  are  contei^ 

By  this  notice 
any  proposals  to 
on  matters  which 
regulation,  and 
on  the  status  of  the 
is  submitted  to  the 

Dated:  December 
Doris  Meissner, 
Commissioner.  Immikrat. 
Naturalization  Sen 
IFR  Doc.  95-893  Fileji 
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lUFA  before  a  report 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 


94-AWA-9] 


Proposed  Modification  of  the  Roanoke 
Regional/Woodrum  Fie<d,  VA,  and 
Rochester-Monroe  County  Airport,  NY, 
Class  C  Airspace  Areas  ar>d  Proposed 
Establishment  of  t  te  Roanoke 
Regional./Woodruqi  Field,  VA,  Class  E 
Airspace  Area 

AGENCY:  Federal  A 
Administration  (F4A) 
action:  Notice  of 


lation 
DOT. 

ptoposed  rulemaking. 


il( 


fac 


summary:  This 
modify  the  ClassC 
Roanoke  Regional/VVood 
and  Rochester-Mor  roe 
NY.  The  effective  h  ours 
Regional/Woodrurr 
airspace  area  wou 
coincide  with  the 
approach  control 
operation.  Class  C 
predicated  on  an  o 
control  tower  (ATdT) 
radar  approach  con  Tol 
addition,  this  action 
establish  Class  E 
Regional/VVoodruni 
associated  radar  ap  )roach 
facility  is  not  in  opi  trati 
proposed  action  wc  uld 
name  of  the  Roches  ter 
Airport.  NY,  to  Greater 
International  Airp 
would  not  change 
boundaries  or  altiti^es 
airspace  areas. 
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pro  )osed  rule  would 
airspace  areas  at 

rum  Field,  VA, 
County  Airport, 
of  the  Roanoke 
Field,  VA,  ClassC 
be  amended  to 
associated  radar 
ihty's  hours  of 
airspace  areas  are 
I  lerational  air  traffic 
serviced  by  a 
facility.  In 
proposes  to 

at  Roanoke 
Field,  VA.  when  the 
control 
on.  This 
also  change  the 
Monroe  County 
Rochester 
NY.  This  proposal 
designated 
of  these  Class  C 


ai:  space ; 


DOl 

tie  I 


DATES:  Comments  must  be  received  on 
or  before  January  26,  1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attention:  Rules  Docket 
[AGC-2001,  Airspace  Docket  No.  94- 
AWA-9,  800  Independence  Avenue, 
SW..  Washington,  DC  20591. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue.  SW.,  Washington  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the 
office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Nelson,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591:  telephone:  (202) 
267-9295. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped,  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
AVVA-9."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 


substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRNl) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue.  SW.,  Washington.  DC  20591.  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
fist  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  that  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  the  Class  C  airspace  areas  at 
Rochester-Monroe  County,  Airport.  NY, 
and  Roanoke  RegionalAVoodrum  Field. 
VA.  This  action  proposes  to  change  the 
narre  of  the  Rochester-Monroe  County 
Airport,  NY,  to  Greater  Rochester 
International  Airport,  NY.  In  addition, 
this  proposed  action  would  modify  the 
Roanoke  Regional/Woodrum  Field.  VA. 
Class  C  airspace  area  by  amending  the 
area's  effective  hours  to  coincide  with 
the  associated  radar  approach  control 
facility's  hours  of  operation.  This  action 
also  proposes  to  establish  Class  E 
airspace  at  Roanoke  Regional/Woodrum 
Field,  VA,  when  the  associated  radar 
approach  control  facility  is  not  in 
operation.  Establishing  Class  E  airspace 
is  necessary  to  provide  controlled 
airspace  for  instrument  approaches. 
Class  C  and  Class  E  airspace 
designations  are  published  in 
paragraphs  4000  and  6002,  respectively, 
of  FAA  Order  7400.9B  dated  July  18, 
1994,  and  effective  September  16,  1994, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  C  and  Class  E 
airspace  designations  Hsted  in  this 
document  would  be  published 
subsequentlv  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current,  h,  therefore — (1) 
is  not  a  "significant  regulator}'  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 


routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.- 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E.O.  10854.  24  FR  95fi5.  3  CFR.  1959- 
1963  Comp..  p.  389:  49  U.S.C.  lOf.(g):  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18.  1994.  and  effective 
September  16. 1994.  is  amended  as 
follows; 

I'amgmph  4000— Subpart  C-Class  C  Airspacn 

«  »  *  »  * 

AEA  NY  C  Greater  Rochester  International 
Airport.  N^'  (Revised) 

Greater  Rochester  Inteinalional  Airport.  NY 
(I.at.  43°07'08"N.,  long.  77'40'2r' W.) 
That  airspace  extending  upward  from  tlie 
surface  to  and  including  4,600  feet  MSL 
within  a  5-niile  radius  of  the  Greati-r 
Rot  hestur  International  Airport:  and  that 
airspace  extending  upward  from  2.100  feet 
MSL  to  4.600  feet  MSI.  w  ithin  a  10-mile 
radius  of  the  airport. 
*         »         *      ■    *         * 

AF.A  VA  C  Ruanoke  RegionalAVoodrum 
Field,  VA  (Revised) 

Koanoke  Regional/Woodrum  Field.  VA 
(Lat.  37°19'31"  N..  long.  79"5a'31"  \V.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  5.200  feet  MSL 
within  a  5-mile  radius  of  the  Roannke 
Regional/Woodrum  Field:  and  that  airspace 
extending  upward  from  3.800  feet  MSL  to 
and  including  5.200  feet  MSL  within  a  10- 
mile  radius  of  the  airport  from  the  004° 
bearing  from  the  airport  clockwise  to  the  104° 
bearing  from  the  airport:  and  that  airspace 
extending  upward  from  3.400  feet  MSL  to 
and  including  5,200  feet  MSL  from  the  104° 
bearing  from  the  airport  clockwise  to  a  line 
formed  by  a  point  at  the  274°  bearing  from 
the  airport  at  5  miles  direct  to  a  point  at  the 
257°  hearing  from  the  airport  at  10  miles. 
This  Class  C  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 


advance  by  a  Notice  to  Airmen.  The  effective 
d.'ite  and  time  will  thereafter  be  continuously 
published  in  the  Airport/F'acility  Uirecton.-. 

•  *         •         *         * 

Paragraph  6002-Class  E  Airspaca  Areas 
Designated  as  a  Surface  Area  for  an  Airport 

•  *         *     -    •         « 

AEA  VA  E2  Roanoke  RegionalAVoodrum 
Field.  VA  (New) 

Roanoke  Regional/Woodrum  Field.  V.\ 
(Lat.  37°19'31  "  N..  long.  79°58'31"  W.) 
Within  a  5-mile  radius  of  the  Roanoke 
Regional/Woodrum  Field.  This  Class  E 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airni<;n.  The  effective  date  and  time 
will  thereafter  l>"  continuously  published  in 
the  .\:rport/Fa(  ility  Director}- 

•  •  »  »  • 

Issued  in  Washington.  IX^.  on  January  0. 
1905 
Nanc>'  B.  Kalinowski. 

Acting  MnnagiT.  Airspace-Rules  end 
At-ranautirnl  Information  Divisivn. 
|FK  Doc.  95-949  Filed  1-12-05;  8  45  am! 
BILLING  CODE  4910-1 J-P 


14  CFR  Part  71 

[Airspace  Docket  No.  94-AWA-6] 

Proposed  Modification  of  the  Flint 
Bishop  Internationa!,  Ml,  Madison  Dane 
County  Regional-Traux  Field,  Wl, 
Peoria  Greater  Peoria  Regional,  IL, 
Toledo  Ejtpress  Airport,  OH,  Columbus 
AFB,  MS,  and  the  Jackson 
International  Airport,  MS,  Class  C 
Airspace  Areas  and  Proposed 
Establishment  of  the  Madison  Dane 
County  Regional-Traux  Field,  Wl,  and 
Jackson  International  Airport,  MS. 
Class  E  Airspace  Areas 

AGENCY:  Federal  Aviation 

Administration  (F.AA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
modify  the  Flint  Bishop  International. 
MI,  Madison  Dane  County  Regional- 
Traux  Field,  Wl.  Peoria  Greater  Tenria 
Regional.  IL.  Jackson  International 
Airport.  MS.  Toledo  Express  Airport. 
OH.  and  the  Columbus  AFB.  MS.  Class 
C  airspace  areas.  This  propo.sed  action 
would  amend  the  effective  hours  to 
coincide  with  the  associated  radar 
approach  control  facility's  hours  of 
operation.  The  designated  boundiU-ies 
and  altitudes  of  these  Class  C  airspace 
areas  would  not  change.  Class  C 
airspace  areas  are  predicated  on  an 
operational  air  traffic  control  tower 
(ATCT)  serviced  by  a  radar  approach 
control  facility.  In  addition,  this  action 
proposes  to  establish  Class  E  airspace  at 
Madison  Dane  County  Regional-Traux 


Field,  Wl,  and  Jackson  International 
Airport,  MS,  when  the  associated  radar 
approach  control  facility  is  not  in 
operation. 

DATES:  Comments  must  be  received  on 
or  before  January'  26, 1995. 
ADDRESSES^  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Coimsel,  Attention:  Rules  Dogket 
1ACtC-200|,  Airspace  Docket  No.  94- 
AWA-6.  800  Independence  Avenue. 
SW.  Washington,  DC  20591. 

The  official  docket  may  be  examined 
in  the  Rules  Docket.  Office  of  the  Chief 
Counsel.  Room  916.  800  Independsnce 
Avenue,  SW..  Washington.  DC. 
weekdays,  except  Federal  holiiLiys. 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  tlie  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford.  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240).  Airspace-Ruies  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration.  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591;  telephone:  (202) 
267-9255. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  he'pfid  in 
developing  reasoned  regulatory 
due  isions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
repulaton.  aeronautical.  «;conu:nit. 
environmental,  and  energy-relatfd 
aspec;ts  of  the  proposal. 
Conmmnications  should  identify  the 
airspace  docket  number  and  br 
submitted  in  triplicate  to  the  address 
listed  above  Commenters  w  ishing  the 
V.\.\  to  acknowledge  receipt  of  thi-ir 
conmients  on  this  notice  must  submit 
with  those  comments  a  st-lf-addressrd. 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  04- 
AWA-6."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
c(msidered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  n!ceived.  .Ml  comments 
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Rulemaking  (NPRM) 
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Any  person  may 
Notice'of  Proposec 
by  submitting  a  n 
Aviation 
Public  Affairs, 
Center,  APA-220 
Avenue,  SW.,  \V 
by  calling  (202)  2 
Communications 
notice  number  of 
interested  in  being 
list  for  future 
request  a  copy  of 
11-2 A,  which  de 
procedure. 

The  Proposal 

The  FAA  is  conlidering  an 
amendment  to  par  71  of  the  Federal 
Aviation  Regulatic  ns  (14  CFR  part  71)  to 
modify  the  FHnt  Bshop  International, 
MI,  Madison  Dane  County  Regional- 
Traux  Field,  WI,  P  ;oria  Greater  Peoria 
Regional,  IL,  Tole(  o  Express  Airport, 
OH.  Columbus  AF  3,  MS,  and  the 
Jackson  Intematio:  lal  Airport,  MS,  Class 


amending  the 


effective  hours  to  (  oincide  with  the 
associated  radar  approach  control 
facility's  hours  of  operation.  The 
designated  bound;  ries  and  altitudes  of 
these  Class  C  airsp  ace  areas  would  not 
change.  In  additioi  i,  this  action  proposes 
to  establish  the  Me  dison  Dane  County 
Regional-Traux  Fii  ild,  \VI,  and  the 
Jackson  Intematioi  lal  Airport,  MS.  Class 
E  airspace  areas  to  provide  controlled 
airspace  for  instru  nent  approaches. 
Class  C  and  E  airs|iace  designations  are 
published  in  paraj  raphs  4000  and  6002, 
respectively,  of  F/  A  Order  7400. 9B 
dated  July  18, 199  I,  and  effective 
September  16, 19S  4,  which  is 
incorporated  by  re  Ference  in  14  CFR 
71.1.  The  Class  C  i  nd  E  airspace 
designations  listec  in  this  document 
would  be  publish(  d  subsequently  in  the 
Order. 

The  FAA  has  de  lermined  that  this 
proposed  regulatic  n  only  involves  an 
established  body  (  f  technical 
regulations  for  wh  ich  frequent  and 
routine  amendmei  its  are  necessary  to 
keep  them  operati  jnally  current.  It. 
therefore — (1)  is  n  )t  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  i:  not  a  "significant 
rule"  under  DOT  tegulatory  Policies 
and  Procedures  (4  \  FR  11034;  February 
26,  1979);  and  (3)  ioes  not  warrant 


JMI 


preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g):  14  CFR 
11.69. 

§71.1    [Amended]  > 

2.  The  incorporation"  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  4000 — Subpart  C-Class  C  Airspace 


AGL  NU  C  Flint  Bishop  International 
Airport,  Ml  [Revised] 

Bishop  International  Airport,  MI 

(Lat.  42°57'56  "  N.,  long.  83°44'37  "  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  4,800  feet  MSL 
within  a  5-mile  radius  of  the  Bishop 
International  Airport;  and  that  airspace 
extending  upward  from  2.100  feet  MSL  to 
and  including  4.800  feet  MSL  within  a  10- 
mile  radius  of  the  airport.  This  Class  C 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airptort/Facility  Directory-. 
***** 

AGL  V\l  C  Madison  Dane  County  Regional 
Airport-Truax  Field,  VM  [Revised] 

Dane  County  Regional  Airport-Truax  Field, 
WI 

(Lat.  43°08'22"  N.,  long.  89''20'  13"  W.) 
Waunakee  Airport 

(Lat.  43°11'  00"  N.,  long  89°27'  00"  W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  4.900  feet  MSL 
within  a  5-mile  radius  of  the  Dane  County 
Regional  Airport-Truax  Field  excluding  that 
airspace  within  a  1  1/2-mile  radius  of  the 
Waunakee  Airport:  and  that  airsp>ace 


extending  upward  from  2.300  feet  MSL  to 
and  including  4,900  feet  MSL  within  a  10- 
mile  radius  of  the  airport.  This  Class  C 
airspace  area  is  effective  during  the  specific 
dates  an.H  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Director}'. 


AGL  IL  C  Peoria  Greater  Peoria  Regional 
Airport,  IL  [Revised] 

Greater  Peoria  Regional  Airport,  IL 
(Lat.  40°39'53"  N..  long.  89''41'30"  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  4,700  feet  MSL 
within  a  5-mile  radius  of  the  Greater  Peoria 
Regional  Airport  and  that  airspace  within  a 
10-mile  radius  of  the  airport  extending 
upward  from  2.000  feet  MSL  to  and 
including  4.700  feet  MSL.  from  the  284° 
bearing  from  the  airport  clockwise  to  the  154° 
bearing  from  the  airport,  and  that  airspace 
within  a  10-mile  radius  of  the  airjjort 
extending  upward  from  1,800  feet  MSL  to 
and  including  4.700  feet  MSL  from  the  154° 
blearing  from  the  airport  clockwise  to  the  28-1° 
bearing  from  the  airport. 
***** 

AGL  IL  C  Toledo  Express  Airport,  OH 
[Revised] 

Toledo  Express  .'VirfXjrt.  OH 

(Lat.  41°35'12"  N.,  long.  83°48'2a"  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  4.700  feet  MSL 
within  a  5-mile  radius  of  the  Toledo  Express 
Airport;  and  that  airspace  extending  upward 
from  2.000  feet  MSL  to  and  including  4,700 
feet  MSL  within  a  10-mile  radius  of  the 
airport. 


ASO  MS  C  Columbus  AFB,  MS  (Revised) 

Columbus  AFB.  MS 

(Lat.  33°38'37"  N..  long.  88°26'38"  W.) 

That  airspace  within  a  5-mile  radius  of 
Columbus  AFB  extending  upward  from  the 
surface  to  and  including  4.200  feet  MSL:  and 
that  airspace  within  a  10-mile  radius  of 
Columbus  AFB  extending  upward  from  1.500 
feet  MSL  to  and  including  4,200  feet  MSL. 
This  Class  C  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directon,'. 


ASO  MS  C  Jackson  International  Airport, 
MS  (Revised) 

Jackson  International  Airport.  MS 

(Lat.  32°18'41"  N.,  long.  90°04'33"  W.) 
That  airspace  within  a  5-mile  radius  of  the 
Jackson  International  Airport  extending 
upward  from  the  surface  to  and  including 
4,400  feet  MSL:  and  that  airspwice  within  a 
10-mile  radius  of  the  airport  extending 
upward  from  1,700  feet  MSL  to  and 
including  4,400  feet  MSL.  This  Class  C 
airspace  area  is  effective  dunng  the  sjjecific. 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 


will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 

***** 

Paragraph  6002— Subpart  E-C/oss  E  Airspace 
Anias  Designatedxis  a  Surface  Area  for  an 

Airport 

***** 

AGL  WI  E2  Madison  Dane  Couniy  Regisnal 
Airport-Truax  Field.  WI  [New] 

Dane  County  Regional  Airport-Truax  Field, 
WI 
(Lat.  43°08'22"  N.,  long.  89°2013"  W.) 
Waunakee  Airport 

(Lat.  43''ll'0O"  N..  long  80°27'00"  W.) 
Within  a  4.4-mile  radius  of  the  Dane 
County  Regional  Airport-Truax  Field,  and 
withiii  2.4  miles  each  side  of  the  358°  bearing 
from  the  airport  extending  from  the  4.4  mile 
radius  to  7  miles  north  of  the  airport  and 
within  2.4  miles  each  side  of  the  320°  bearing 
from  the  airport  extending  from  the  4.4-mile 
radius  to  7  miles  northwest  of  the  airport, 
and  within  2.4  miles  each  side  of  the  134° 
bearing  from  the  airpwrt  extending  from  4.4- 
mile  radius  to  7  miles  southeast  if  the  airport 
excluding  that  airspace  within  1  1/2-mile 
radius  of  the  Waunakee  Airport.  This  Class 
E  airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 
***** 

ASO  MS  EZ  Jackson  Inlemational  Airport, 
MS  [New! 

Jackson  International  Airport,  MS 

(Lat.  3yi8'41"-N.,  long.  90°04'33''  W.) 
Within  a  5-mile  radius  of  Jackson 
International  Airport.  This  Class  E  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  W  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  ihe 
Airport/Facility  Directory 
***** 

Issued  in  Washington,  DC,  on  January  6. 
1995. 
Nancy  B.  Kalinowski 

Acting  Manager,  Airspace-Hulo,  and 

Aeronautical  Information  Division. 
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18  CFR  Part  154 
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Filing  and  Reporting  Requirements  for 
Interstate  Natural  Gas  Company  Rate 
Schedules  and  TarWs;  Notice  of 
Proposed  Rulemaking 

Issued:  December  16. 1994. 
AGENCY:  Federal  Energy  Regulatory 
Commission. 


ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  proposes  to 
amend  part  154  of  the  Commission's 
regulations  under  the  Natural  Gas  Act. 
The  Commission  proposes  to  reorganize, 
rewrite  and  update  its  regulations 
governing  the  form,  composition  and 
filing  of  rates  and  charges  for  the 
transportation  of  natural  gas  in 
interstate  commerce.  This  proposal  is 
part  of  the  Commission's  ongoing 
program  to  review  its  filing  and 
reporting  requirements  and  reduce 
unnecessary  burdens  by  eliminating  the 
collection  of  data  that  are  not  necessary 
to  the  performance  of  the  Commission's 
regulatory  responsibilities.  The 
Commission  also  proposes  to  require 
that  certain  data,  necessary  to  the 
analysis  of  a  proposed  rate,  be  filed  at 
an  earlier  stage  of  the  process. 
DATES:  Comments  are  due  no  later  than 
April  13.  1995. 

ADDRESSES:  An  original  and  14  copies  of 
written  comments  must  be  filed.  All 
filings  must  refer  to  Docket  No.  RM95- 
3-000  and  be  addressed  to  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  White.  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
Commission,  825  North  Gapitol  Street. 
NE.,  Wa^ington,  DC  20426.  (202)  208- 
0491. 

SUPPLEMENTARY  IMFORMATtON:  In 
addition  to  publishing  the  full  text  of 
this  documentin  Ihe+'ederal  Register. 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  Room  3104.  941  North  Capitol  Street. 
NE..  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIFS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIFS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS.  set  your  communications 
software  to  19200,  14400.  12000.  9600. 
7200.  4800.  2400,  1200.  or  300  bps,  full 
duplex,  no  parity.  8  data  bits,  and  1  stop 
bit.  The  full  text  of  this  document  will 
b«  available  on  CIPS  for  60  days  from 
tbe  date  of  issuance  in  ASCII  and 
WordPerfect  5.1  format.  After  60  days, 
the  document  will  be  archived,  btit  .still 
accessible.  The  complete  text  on 
diskette  in  Wordperfect  format  may  also 
be  purchased  from  the  Commission's 
lopy  contractor.  La  Dorn  Systems 


Corporation,  also  locafed  in  Room  3104. 
941  North  Capitol  Street.  NE.. 
Washington.  DC  20426. 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  proposes  to 
amend  part  154  of  its  regulations 
governing  the  form  and  composition  of 
interstate  natural  gas  pipeline  tariffs  and 
the  filing  of  rates  and  charges  for  the 
transportation  of  natural  gas  in 
interstate  commerce  under  sections  4 
and  5  of  the  Natural  Gas  Act  (NGA)  and 
section  311  of  the  Natural  Gas  Policy 
Act.  This  notice  of  proposed  ruk;makin}j 
is  a  companion  to  the  notice  of 
proposed  rulemaking,  issued 
concurrently,  titled  "Revisions  to  the 
Uniform  System  of  .Accounts  and'to 
Forms  and  Statements  and  Reporting 
Requin»ments  for  Natural  Gas 
Companies"  which  proposes  to  amend, 
among  other  things,  the  Uniform  System 
of  Accounts  and  FERC  Form  No.  2. 

The  Commission  intends  to  make  iho 
filing  and  reporting  requirements  rrflert 
recent  regulatory-  changes,  in  particidar 
the  implementation  of  Order  No.  636. 
and  the  realities  of  the  process  of  a 
modem  rate  case.'  The  restructuring  of 
the  pipeline  industry  has  rendered 
majiy  of  the  current  rate  and  tariff 
regulations  superfluous  or  outdated. 
The  Cximmission  is  proposing  filing 
requirements  that  reflect  the  current 
part  284  ser\-ice  regulations  that 
mandate  unbundled  pipeline  sales  and 
open-acress  transportation  of  natural 
gas.  The  current  part  154  rate 
n!gu!ations  are  not  designed  for  the  typo 
of  rate  changes  that  will  occur  in  thi; 
restructured  ser\ice  environment.  Thi?se 
filing  requirements  were  originally 
designed  to  focus  on  pipeline  sales 
activities.  The  revised  regulations  fo«;us 
on  transportation  services. 

Before  the  recent  industry 
restruduring.  natural  gas  pipelines 
primarily  provided  a  merchant  serviix 
A  tvpical  pipeline  company  would 
pur(  base  gas  from  producers  or  other 
suppliers,  transport  tne  gas  from  Ihe 
supply  area  to  storage  fields  or  sales 
delivery  points,  and  sell  Ihe  gas  on  a 
bundled  basis.  Now.  pipeline 


'  I'.jieline  .Sentci?  tM>li>;at«ons and  K».Tis«M,i  M 
Kii;iiiation!>  iKJuami-.g 6etl-lfnplefrenl.i»g 
I  rai!.>.p<iit.i!ior..  <ind  Kfguiatlo.i  of  Nalurai  <'«J4  . 
I'ipi'linf!.  .^f!or  Par.i«\  Wr!IheA<*  Dpron'ro'.  Ordn 
Ni).  l.;>h.  S7  m  13267  (April  16.  1<»2).  FfTHC. 
Slalutes  and  Reguw'.ions  1  30.939  (.Spnl  «.  1002); 
iiriier  on  teli'f..  Ordcf  No.  6ib-A.  57  KK  3oJ2a 
(.■\agi;s;  12.  1902).  FER(..S!^!uIe»aiid  Ri-ii-..U;io:ii 
■3  iD.nsn  ^^■..^;•.l'iI  3.  19021-  order  on  rfti'fc  O.-^.*-*  Nr 
i.il^B.  57  KK  57311  (Dw.i>n:l«^  8.  ^nm..M  KEIW 
tOl.272  n'H)2!.r«'hg«tenied.62Ftl«:il>1.1»r 
n'W;ii.  „j)j).:,,l  ri»-iio('kiii>i;  ••■..h  nou;.  Mhiili  (ii" 
Liih:  (."or;/  .inv  and  C/iati.-j/ioo.tju  f<:>  C^.i/w.i*    -' 
.1/  vrr^u-  irnC.  No  •14-1171  iU.C  C:r   Vl->  2 
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are  pAmarily  transporters  of 
.  However,  in  the 
ssi0n"s  view,  the  change  in  the 
of  the  pipehne  from 
I  o  transporter  requires  that  the 
requ  rements  be  adapted  to  the 
Tqerefore.  the  Commission 
delete  all  of  the  current 
in  part  154  and  replace  them 
gulations  that  reflect  the 
industry, 
changes  to  the  Commission's 
are  proposed  to  be  effective 
publication  in  the  Federal 
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by 


persons  may  send 
■egarding  these  burden 

any  other  aspect  of  this 
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III.  Discus^on 

A.  Oven-ie^'  and  Objectives  of  the 
Proposed  /|u/e 


a)  of  the  Natural  Gas  Act 

that  any  rate  charged  by 
company  must  be  "just  and 
2  In  order  to  aid  the 
in  establishing  whether  a 
rate  meets  the  statutory 
section  4  of  the  NGA  grants 
the  Commission  to  estabUsh 
for  the  review  of  proposed 
ion  4(c)  of  the  NGA 
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proposed  rates."  At  such  hearing,  the 
company  bears  the  burden  of  proof  that 
the  proposed  changed  rates  are  just  and 
reasonable.  Part  154  currently  imposes 
specific  filing  and  reporting 
requirements  on  jurisdictional  natural 
gas  companies  in  order  for  the 
Commission  to  fulfill  its  statutory 
review  functions. 

In  this  proceeding,  the  Commission 
proposes  a  major  overhaul  of  its 
regulations  governing  natural  gas 
company  filing  and  repotting 
requirements.  The  proposed  new  part 
154  incorporates  both  basic 
"housekeeping"  changes  to  eliminate 
obsolete  language  and  sections,  and 
substantive  changes  to  update  the 
regulations  to  reflect  the  many 
developments  that  have  taken  place  in 
the  natural  gas  industry  since  the 
regulations  were  first  promulgated. 

The  proposed  part  154  represents  the 
reorganization,  rewriting,  updating, 
modification,  consolidation,  and 
pruning  of  the  current  regulations.  The 
changes  provide  for  more  useful  and 
less  burdensome  data  filed  in  electronic 
format;  a  schedule  by  schedule  revision 
of  the  current  §  154.63  filing 
requirements  for  an  NGA  section  4(e) 
general  rate  case;  and,  new  filing 
requirements  for  initial  rates  and 
various  limited  section  4  filings, 
miscellaneous  tariff  change  filings,  and 
cost  tracking  filings. 

1.  Organization  and  Editorial  Changes 

Proposed  Part  154 — Rate  Schedules 
and  Tariffs  has  been  reorganized  into 
subparts:  Subpart  A — General 
Provisions  and  Conditions;  Subpart  B — 
Form  and  Composition  of  Tariff; 
Subpart  C — Procedures  for  Changing 
Tariffs;  Subpart  D — Material  to  be  Filed 
With  Changes;  Subpart  E — Limited  Rate 
Changes;  Subpart  F — Refunds  and 
Reports;  Subpart  G — Other  Tariff 
Changes. 

The  revised  part  154  is  organized  in 
such  a  way  that  the  filing  requirements 
are  cumulative.  That  is,  all  filings  must 
meet  the  requirements  of  Subpart  A 
even  if  no  other  subpart  applies.  All 
tariff  sheets  or  executed  service 
agreements  must  conform  to  the 
requirements  of  Subpart  B.  Changes  to 
tariff  sheets  or  executed  service 
agreements,  whether  additions  or 
modifications,  must  conform  to  the 
requirements  of  Subpart  B  and  comply 
with  the  filing  requirements  of  Subpart 
C.  Additional  filing  or  reporting 
requirements  applicable  to  specific 
types  of  filings  fall  under  Subparts  D 
through  G. 


■'l.Si:..S.(:.  7]7(c:). 


The  entire  part  154  has  been  edited 
for  clarity  and  to  remove  outdated 
references.  For  example  all  references  to 
filing  fees  have  been  removed  because 
fees  are  no  longer  required.  Also,  the 
current  regulations  contain  some 
sections  which  have  never  been  updated 
and  refer  to  the  Commission  as  the 
"FPC"  or  direct  the  applicant  to  comply 
with  sections  that  have  been  removed. 
The  Commission  proposes  appropriate 
editorial  revisions  to  these  sections. 

Some  current  sections  contain 
provisions  on  several  different  matters 
and,  for  the  sake  of  clarity,  have  been 
broken  out  into  several  smaller  sections. 
For  example,  the  provisions  of  current 
§  154.63  are  proposed  to  be 
redistributed  throughout  the  proposed 
part  154.  Current  §  154.38(d)(5)  and  (6) 
deal  with  the  substantive  rules  for 
obtaining  rate  treatment  for  research, 
development,  and  demonstration  costs 
(RD&D)  and  annual  charge  adjustment 
(ACA)  expenditures,  respectively.  These 
sections  are  proposed  to  be  moved  to  a 
separate  subpart  and  revised. 

Many  provisions  the  Commission 
proposes  to  redraft  to  refiect  prevalent 
practice  in  the  industry.  For  example, 
proposed  §  154.207  formally  adds  to  the 
regulations  the  requirement  that  the 
company  must  serve  notice  upon  its 
customers.  Proposed  §  154,208  sets  out 
a  new  form  of  notice  to  reflect  current 
practice.  Proposed  §  154.107  formalizes 
the  general  practice  of  providing  a 
detailed  statement  of  rates  and  charges 
in  a  particular  location  in  the  tariff. 
Proposed  §  154.107(b)  requires  rates  to 
be  stated  in  terms  of  thermal  units 
instead  of  units  of  volume.  Proposed 
§  154.4  provides  that  any  filing  must  be 
on  electronic  media  and  proposed 
§  154.2(d)  allows  mailing  to  customers 
and  state  commissions  to  be 
accomplished  either  through  electronic 
media  or  traditional  methods. 

2.  Substantive  Changes 

The  Commission  is  proposing  changes 
to  create  filing  requirements  that  reflect 
the  current  ser\'ice  regulations  that 
mandate  unbundled  pipeline  sales  and 
open-access  transportation  of  natural 
gas.  The  primary'  objectives  of  the 
substantive  changes  are  to  update  the 
filing  and  reporting  requirements  to 
reflect  restructured  services  and 
operations,  streamline  rate  case 
processing  by  receiving  important 
information  earlier  in  the  process,  and 
remove  outdated  requirements.  The 
Commission  does  not  intend  to  propose 
changes  in  its  substantive  rate  policies 
in  this  rulemaking,  but  rather  to  bring 
its  filing  requirements  and  procedures 
up  to  date  to  match  its  current 
substantive  policies. 


As  a  result  of  Order  No.  636,  virtually 
all  of  a  pipeline's  services  are  covered 
by  a  blanket  certificate  issued  under 
section  7  of  the  NGA  and  pursuant  to 
part  284  of  this  chapter.  As  a  practical 
matter,  this  means  that  filings  for 
changes  in  transportation  services  or 
new  services  generally  will  be  treated  as 
tariff  filings  under  section  4  of  the  NG.^; 
not  certificate  amendment  applications 
under  section  7.  Therefore,  the 
Commission  must  act  within  30  days  of 
filing  and  can  suspend  the  changes  for 
no  more  than  five  months.  This  usually 
does  not  leave  sufficient  time  to 
complete  a  full  ho<iring  that  involves 
extensive  discovery.  Therefore,  it  is 
important  that  filings  contain  as  full  an 
explanation  of  the  rale  or  tariff  change 
as  possible. 

Currently,  when  a  pipeline  proposes  a 
rate  increase  its  customers  routinely  ask 
for  a  hearing  and  the  rates  are  routinely 
suspended.  When  the  issues  are  clear 
and  the  parties  committed  to  rapid 
closure,  the  hearing  pnx.ess  need  not 
take  an  inordinate  length  of  time.  The 
lime  required  to  complete  a  hearing  and 
ready  the  case  for  decision  is  affected  by 
a  variety  of  factors  including  the  scope 
of  issues  set  for  hearing,  the  scope  of 
discovery  needed,  and  the  progress  of 
.settlement  discussions.  The  proposed 
filing  requirements  would  improve  the 
support  of  a  pipeline's  filing,  reduce 
discovery  needs  by  all  parties,  and 
facilitate  more  rapid  settlement  or 
adjudication  of  pipeline  rate  proposals. 
More  complete  support  of  rate  filings 
would  enable  the  Commission  to  speed 
the  processing  of  rate  cases  by  resolving 
as  many  issues  as  possible  in  the 
suspension  order. 

The  proposed  filing  requirements  are 
intended  to  permit  parties  to  address  the 
important  issues  more  quickly.  For 
example,  pipelines  currently  file  their 
Statement  P  testimony  15  days  after 
filing  the  rate  proposal.  The 
Commission's  experience  is  that 
Statement  P  provides  the  most 
comprehensive  description  of  the 
proposed  change.  The  proposed  rule 
would  require  Statement  P  to  be  filed 
concurrently  with  the  rate  case  so  as  to 
make  a  more  complete  explanation  of 
the  rate  proposal  available  at  the  outset. 
To  achieve  its  intended  purpose  of 
expediting  the  hearing,  Statement  P 
must  serve  as  the  applicant's  complete 
case-in-chief  not  a  mere  description  of 
proposed  rates. 

One  of  the  most  time  consuming 
aspects  of  the  hearing  process  is 
discovery.  Parties  must  often  resort  to 
discovery  to  obtain  an  adequate 
explanation  of  the  pipeline's  rate 
proposals.  The  Commission  propos»«  to 
expand  the  filing  requirements  in 


certain  areas  so  that  discovery  can  be 
reduced,  and  eliminate  other  data  that 
are  not  being  used  by  the  parties. 
Therefore,  though  the  burden  on  filing 
companies  to  provide  information  in  the 
first  submittal  is  increased,  the  net 
burden  remains  relatively  unaffected 
because  the  only  change  is  in  the  timing 
of  the  submission. 

The  current  approach  to  rate 
regulation  sets  an  annual  revenue 
requirement  based  on  operating  and 
capital  costs  occurring  during  a  test 
period  adjusted  for  known  and 
measuiable  changes  expected  lo  occur 
by  the  time  suspended  rates  take  effect. 
Rates  are  generally  designed  to  recover 
the  required  revenue  based  on  contract 
capacity  entitlements  and  projected 
annual  volumes.  The  propased  filing 
requirements  have  been  designed  to 
obtain  the  information  needed  to  justify 
rates  under  this  cost-of-service  method. 
However,  the  Commission  has  been 
receiving  increasing  numbers  of  rate 
filings  in  which  the  pipeline  seeks  to 
justif\'  its  rates  on  a  basis  other  than  the 
traditional  cost-of-service  method. 

However,  the  Commission  also 
rec  ognizes  that  the  significant  changes 
in  the  industry  over  the  last  decade  have 
also  heightened  interest  in  the  industry 
in  the  prospect  for  non-cost-based  rate 
proposals.  In  the  past  several  years,  the 
Commission  has  processed  on  a  case-by- 
case  basis  proposals  that  aie  not 
necessarily  confined  to  a  traditional 
revenue  requirement.  For  example,  the 
Commission  has  approved  market-bas<'d 
rates  for  storage  services  in  several 
cases.^  The  Commission  plans  to 
continue  the  case-by-case  evaluation  of 
new  filings.  However,  in  the  process  of 
developing  specific  new  filing 
requirements  in  this  proceeding,  the 
Commission  has  concluded  that  it 
should  also  begin  a  more 
comprehensive  examination  of  different 
ratemaking  standards  and 
methodologies.  These  might  include,  for 
example,  market-based  rates  or 
incentive  rates.  Among  other  things,  the 
Commission  must  consider  :he 
appropriate  criteria  to  evaluate  such 
propcKals,  to  ensure  consistency  with 
the  just  and  reasonable  standard,  and  to 
develop  filing  requirements  for  the 
information  that  would  be  needed  to 
justify  those  rates.  Such  alternative  rate 
designs  may  provide  customers  and 
pipelines  with  needed  flexibility  as  the 
market  continues  to  evolve.  The 
Commission,  therefore,  will  move 


*  ILg.,  Avoca  Ivutural  Gas  Storage,  68  KfKC 
101.045  (1994):  Koch  Gdtcw«y  Pjpeli.-w  Co..  Od 
FERC  1 61,385  tl094).  Day  Cas  Storage  Co.,  Ud..  6r> 
FERC  161.3M  (1994);  Petal  G*»  f^loragi-Co..  54 
FFRC  161.190  (1993»;  RichfieW  tji  SJcia^ 
.System.  59  FERC  lfil.316  (1902). 


forward  with  an  initiative  in  the  very 
near  future  in  which  it  will  explore  the 
criteria  and  filing  rtsquirements  that 
lould  Ix^  employed  to  achieve  non-cost 
based  rates  that  also  meet  the  "just  and 
rcas<inable"  standard  of  the  NGA  The 
Commission  vnli  not  comments  such  a 
proc(>«Hling  here  since  the  inst.-uit 
rult^niaking  is  limited  to  filing  and 
reporting  requirements  for  rates  justified 
under  the  traditional  cost-of-service 
meth'Kl 

Certain  regulations  are,  as  a  pmcticai 
matter,  no  longer  of  general  interest.  The 
Commission  proposes  to  remove  them 
from  the  general  regulations.  The 
regulations  concerning  Research, 
Development,  and  Demonstration 
expenses  (RE>&D)  for  example,  are 
currently  a  lengthy  and  cumbersome 
part  of  •»  1 54.38.  Those  regulations  wetj 
originally  developed  to  apply  to  all 
pipelinns  and  to  any  number  of  RD&D 
organizations.  However,  in  practice, 
there  is  one  predominant  and  principal 
researrh  organization.  Gas  Resrarch 
Institute  (GRl).  Thus,  the  Commission 
proposes  to  streamline  the  regulations, 
recognizing  that  GRl  is  the  principal 
research  organization  funded  by  the 
natural  gas  industn,'. 

The  Conmiission  proposes  lo  remove 
the  regulations  governing  Purchase  Gas 
Adjustments  (PG.\s)  from  the  general 
regulations.  As  a  result  of  the 
restructuring  of  the  industry  under 
Order  No.  636,  most  pipelinp.s  ha%e 
shed  their  traditional  merchanJ 
function.  Only  two  natural-gas 
companies.  Eastern  Shore  Natural  Gas 
Company  and  West  Texas  Gas,  Inc., 
continue  to  pass  through  gas  purchase 
costs  under  the  PGA  regulations.''  The 
Commission  proposes  to  reqviire  those 
two  natural-gas  companies  lo 
incorporate  all  of  the  existing  PG.\ 
regulatory-  requirements  applicable  to 
them  into  their  tariffs.  The  PG.*^ 
regulations  will  be  removed  from  part 
154.  The  Commission  also  proposes  to 
require  the  provisions  governing  PG.^s 
in  current  §  154.111  to  be  incorporated 
into  these  companies'  tariffs  so  that  the 
.section  may  also  be  removed. 

The  Commission  is  proposing  to 
delete  current  §  154.201-213.  Those 
regulations  apply  primarily  to  shippers 
seeking  lo  recover  charges  incurred  for 
the  conditioning  and  transpnrtdlion  of 
Alaska  natural  gas  through  the  Alaska 
Natural  Gas  System  (.\NGTS)  for  sale  in 
the  rxjntiguous  48  st.ites  of  the  I'nited 
States.  Those  provisions  establish  the 
terms  and  conditions  for  a  perm.inent 


"ThoM-  pipriiiics  do  not  provkit"  open  iii>;ess 
lrans.por;.iiioii  und^r  part  2U4  of  lhischaji*«r,«!«l 
.«).  w»ye  iii«  subjetl  lo  resJrjcturing  ur.iU-s  littln 
No.  n  ib. 
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make  the  electronic  filings  that  would 
be  required  under  the  regulations 
proposed  in  these  two  notices  of 
proposed  rulemaking.  The  Commission 
intends  to  move  toward  a  PC-based 
electronic  filing  system  and  away  from 
mainframes.  The  Commission  intends  to 
employ  user  friendly  form-fill,  word 
processing,  or  spreadsheet  application 
software  as  much  as  possible.  If  these 
revisions  are  not  complete  by  the  time 
the  Commission  issues  the  final  rule, 
since  the  changes  will  make  the  current 
electronic  formats  obsolete  upon  the 
adoption  of  revised  filing  requirements 
and  forms,  the  Commission  would 
suspend  collection  of  the  formats  for 
rate  filings  subject  to  proposed  Subpart 
D  in  electronic  form,  until  new 
electronic  formats  are  devised. 

The  electronic  tariff  sheet  formats  will 
not  be  included  in  this  effort.  The 
Commission  has  derived  substantial 
benefit  from  the  electronic  tariff  sheet 
filings  and  proposes  only  modest 
changes  to  the  electronic  tariff  filing 
requirements.  Those  changes  are 
attached  as  an  appendi.x  and  briefly 
discussed  below. 

B.  The  Revised  Regulations 

The  proposed  part  154  has  a 
completely  new  organization  from  the 
current  regulations,  and  virtually  every 
section  has  been  changed  in  some  way. 
The  text  has  been  edited  to  remove 
outdated  and  incorrect  references,  and 
rewritten  in  a  more  concise  style. 
Although  many  filing  and  reporting 
requirements  have  not  been  changed, 
they  have  been  relocated.  The  proposed 
regulations  may  be  best  understood  by 
a  comparison  to  the  current  regulations 
they  replace.  Details  of  the  proposed 
regulations  are  provided  below. 

a.  Subpart  A — General  Provisions  and 
Conditions 

i.  Section  154.1     Application; 
obligation  to  file — The  Commission 
proposes  to  retain  the  description  of  the 
purpose  of  part  154  (current  §  154.1(a)). 
which  reflei.l.-  the  requirement  of 
Section  4(c)  of  the  NGA  that  every 
natural  gas  company  must  file  with  the 
Commission,  and  maintain  for  open 
inspection,  its  schedules  and  contracts. 

The  Commission  proposes  to  delete 
outdated  language  (i.e.,  "On  or  after 
December  1, 1948").  The  Commission 
proposes  to  remove  the  electronic 
medium  requirements  from  this 
paragraph  and  place  them  in  proposed 
§154.4. 

The  Commission  proposes  to  require 
that  any  executed  service  agreement 
which  deviates  in  a  material  aspect  from 
the  form  of  service  agreement  in  the 
tariff  must  be  filed  with  the 


Commission.  (See  also  discussion  of 
proposed  §  154.112).  This  requirement 
conforms  to  current  Commission  policy 
as  set  forth  in  Tennessee  Gas  Pipeline 
Co.'"  In  that  order,  the  Commission 
recognized  that  parties  may  negotiate 
terms  in  their  service  agreements  but 
indicated  a  preference  for  all  part  284 
services  to  be  conducted  under  the  same 
terms  and  conditions.  The  Commission 
clarified  that  if  parties  agree  to  terms 
that  in  any  way  materially  differ  from 
the  form  of  service  agreement  on  file, 
then  the  pipeline  must  file  the 
agreement  under  NGA  section  4. 

b.  Section  154.2    Definitions 

The  Commission  proposes  to  define 
terms  of  general  applicability  in 
proposed  §  154.2.  The  Commission  is 
proposing  stylistic  changes  only  to 
definitions  for:  "Rate  Schedule," 
currently  in  §  154.11,  "Contract," 
currently  in  §  154.12,  "Service 
Agreement,"  currently  in  §  154.13,  and 
"Tariff  or  FERC  Gas  Tariff,"  currently  in 
§  154.14.  "Posting,"  currently  in 
§  154.16,  has  been  defined  to  allow  the 
parties  to  agree  to  alternative  methods  of 
"mailing"  such  as  electronic  mail. 

c.  Section  154.3    Effective  Tariff 

The  Corftmission  proposes  to  describe 
the  term  "Effective  tariff  in  §  154.3. 
currently  §  154.21.  The  proposed 
description  clarifies  that  a  pipeline  may 
not  avoid  filing  for  a  rate  change  by 
making  the  rate  subject  to  an  exception 
or  condition,  such  as  a  periodic  rate 
change  under  a  price  index.  At  present 
this  concept  is  found  in  §  154.38(d)(3). 

d.  Section  154.4    Electronic  and  Paper 
Media 

Current  §  154.26  calls  for  6  paper 
copies  to  cover  the  Commission's 
internal  distribution  needs  but  allows 
electronic  filing  as  an  exception. 
Proposed  §  154.4  requires  electronic 
media  filings  in  addition  to  paper 
copies. 

The  proposed  section  consolidates  in 
one  place  the  Commission's 
requirements  with  respect  to  electronic 
submittal  of  filings  required  by  part  154. 
Currently,  these  requirements  are 
strewn  throughout  part  154,  often 
redundantly. 

The  appendix  to  this  notice  of 
proposed  rulemaking  includes  updated 
electronic  tariff  filing  formats  as  well  as 
tariff  pagination  guidelines. ' '  The 


'"65  FtRC  1161.356  (1993):  rehg denied,  67  FERC 
161.196(1994). 

' '  Thr  jppendix  wiU  not  appear  in  the  Code  of 
Federiil  Regulations.  Tlie  formats  for  the  electronic 
filing  and  paper  copy  can  be  obtained  at  the  Federal 
Eiiernv  Resulatorv  Commission.  Division  of  Public 
Informiilion.  Washington.  DC  2042b. 


revised  formats  take  into  conside.ration 
improvements  in  the  FASTR  software 
which  reads  the  tariff  ASCII  files 
submitted  by  the  companies  to  tho 
Commission. '2  All  companies  that  have 
not  yet  restated  their  paper  tariffs 
electronically  must  do  so  on  or  b«  fore 
June  1, 1995. 

e.  Section  154.5    Incomplete  Fili.igs 

Proposed  §  154.5  replaces  curn  nt 
§  154.15  with  a  description  of  filing  date 
based  on  §  35.2(c)  of  the  Commis.'.ion's 
regulations  for  public  utilities  under  the 
Federal  Power  Act  (16  U.S.C.  797(b)). 
Proposed  §  154.5  provides  that  a 
document  will  be  considered  filed  on 
the  date  of  receipt  in  the  Office  of  the 
Secretary,  if  it  is  complete  and  is  not 
rejected.  The  Commission  proposes  to 
allow  the  Director  of  the  Office  of 
Pipeline  Regulation  to  notify  a  natural 
gas  company  that  its  filing  is  incomplete 
within  15  days  of  receipt  of  the 
document.  Under  this  proposal,  the  date 
of  receipt  stamped  by  the  Secretary  may 
not  be  the  officially  recognized  filing 
date. 

/.  Section  154.6    Acceptance  for  Filing 
Not  Approval 

Proposed  §  154.6  would  replace 
current  §§154.23  and  24.  The  rejection 
language  of  §  154.24  is  amended  and  the 
reference  to  fees  is  deleted. 

g.  Section  154.7    General  Requirements 
for  the  Submission  of  a  Tariff  Filing  or 
Executed  Service  Agreement 

The  Commission  proposes  §  154.7  as 
a  new  section  setting  forth  the  content 
of  a  tariff  filing  or  executed  service 
agreement,  hi  part,  proposed  §  154.7 
reflects  current  §  154.63(b)(1).  Proposed 
§  154.7  concerns  all  filings  of  tariff 
sheets  and  executed  service  agreements. 
In  light  of  the  short  time  period  in 
which  the  Commission  and  interested 
parties  have  to  review  the  filing,  several 
items  have  been  added  to  speed 
processing  of  the  filing  and  minimize 
additional  requests  for  information. 
These  include  an  expanded  definition  of 
the  reference  to  the  authority  under 
which  the  filing  is  made,  addition  of  the 
name  and  telephone  number  of  an 
official  able  to  respond  to  questions 
regarding  the  filing,  and  clarification  of 
the  contents  of  the  statement  of  the 
nature,  reasons,  and  basis  for  the  filing. 

h.  Section  154.8    Informal  Submission 
for  Staff  Suggestions 

The  Commission  proposes  §  154.8  to 
replace  current  §  154.25. 


2.  Subpart  B — Form  and  Composition  of 
Tariff 

a.  Section  154.101    Form.  The 
Commission  proposes  §  154.101  as  the 
replacement  for  current  §  154.32.  The 
Commission  is  proposing  to  eliminate 
the  requirement  that  electronic  media 
record  format  duplicate  the  page  size, 
borders,  and  margins  of  the  paper  copy 
The  electronic  filing  requirements  are  in 
proposed  §  154.4.  In  addition,  the 
Commission  proposes  to  eliminate  the 
requirement  of  a  binder 

b.  Section  154.102     Title  Pa.ie  and 
Arrangement.  The  Commission 
proposes  §  154.102  as  the  replacement 
for  current  §  154.33.  The  Commission 
proposes  to  eliminate  the  reference  to 
§  154.52,  as  special  exceptions  are 
covered  by  proposed  §154.112.  The 
Commission  proposes  to  eliminate  the 
requirement  of  a  binder,  and  to  require 
that  the  numbering  of  sheets  be  as 
provided  in  the  Tariff  Sheet  Pagination 
Guidelines.'-* 

Currently,  compliance  with  these 
guidelines  is  optional  although  the 
Commission  has  required  use  of  the 
pagination  guidelines  in  individual 
cases.  Many  companies  have  already 
voluntarily  adopted  the  use  of  the 
Commission's  guidelines  The 
Commission  proposes  to  make  these 
guidelines  mandatory  The  guidelines 
provide  the  only  means  to  ensure  that 
tariff  sheets  are  in  the  proper  order  in 
the  Comftiission's  electronic  database 
The  guidelines  also  provide  the  basic 
knowledge  necessary  to  create  a  sorting 
methodology  for  any  party  that  wishes 
to  create  a  database  Must  importantly, 
the  guidelines  help  to  create  a  clear 
guide  to  the  succession  of  tariff  sheets. 

c.  Section  154  103    Composition  of 
Tariff  The  Commission  proposes 

§  154.103  as  the  replacement  for  current 
§  154.34.  In  recognition  oi  prevailing 
practice,  the  proposed  section 
specifically  requires  that  the  tariff  set 
forth  all  the  currently  effective  rates 
The  Commission  also  proposes  to  deleto 
the  reference  to  special  exceptions  and 
change  the  examples  of  classes  of 
service  to  reflect  the  current  prevalent 
designations. 

d.  Section  154  104     Table  of 
Contents.  The  Commission  proposes 

§  154.104  as  the  replacement  for  current 
§  154.35  with  the  clarification  that  the 
table  of  contents  must  contain  a  list  of 
the  sections  of  the  general  terms  and 
conditions. 

e.  Section  154.105     Preliminary 
Statement  The  Commission  proposes 


'2  On  Februarj-  28,  1990,  the  Commission  issued 
the  "Notice  of  Tariff  Retrieval  Sy.stem  Software 
Availability."  otherwise  referred  to  as  the  FASTR 
software  package. 


"The  guidelines  and  elci Ironic  iind  niiiig 
instructions  for  tariif  shwls  may  he  ohiaii.ed  at  the 
Federal  Energy  Regulatory  Commis.sior.,  Divisioii  of 
Public  Information,  Wa.shington.  IX!  2i)4.;6 


§  154.105  as  the  replacement  for  current 
§  154.36  with  styUstic  changes  only 

f.  Section  154  106    Map.  The 
Commission  proposes  §  154.106  as  the 
replacement  for  current  §  154.37  The 
Commission  proposes  that  maps  must 
be  submitted  on  paper  and  updated  to 
reflect  major  changes.  The  proposed 
section  states  a  preference  for  zones  to 
be  displayed  on  separate  sheets. 

^.  Section  154.107    Currently 
Effective  Rates.  The  Commission 
proposes  new  §  154.107  to  govern  the 
tariff  sheets  setting  forth  the  natural  gas 
company's  currently  effective  rates.  In 
part,  this  now  section  would  replace 
§  154  38(d)(1)  and  (2)  and  would  require 
rates  to  bo  stated  in  thermal  units,  as  is 
the  prevalent  practice,  rather  than  in 
units  of  volume. 

h.  Section  154  108    Compo<iition  of 
Rate  Schedules.  The  Commission 
proposes  §  154.108  as  a  replacement  for 
current  §  154  38  Current  §  154  38ld)(4). 
Refunds,  is  moved  to  proposed 
§  154.501  Current  §  154.38(d)(5!.  RD&D. 
is  moved  to  proposed  §  154  401   Current 
§  154.38(d)(6),  ACA  expenditures,  is 
moved  to  §  154.402  Current 
^§  154..38(d)(1)  and  (2)  are  revised  and 
moved  to  proposed  §  154.107  Current 
1^  1 54.38(d)(3)  is  moved  to  §  154.3 
Current  §  154  38(e),  minimum  bill,  is 
deleted. 

i  Section  154  109     General  Terms 
and  Conditions  The  Commission 
proposes  §  154  109  as  the  replacement 
for  current  §  154  39.  The  company's 
discounting  policies  are  added  to  the 
tariff. 

j.  Si^rtinn  154  110    Form  of  Sen'ice 
.■\greemrnt  The  Commission  proposes 
«?  154.110  as  the  replacement  for  curn^nl 
^  154.40  with  the  addition  of  receipt 
points  as  an  item  for  insertion  on  the 
form  whnn  appropriate. 

k.  Section  154  111     Index  of 
Customrrs.  The  Commission  proposes 
5?  154.111  as  a  replacement  for  current 
!;  154.41,  Index  of  Purchasers,  but  with 
appiicabiiity  specifically  limited  to 
natural  gas  activities  not  subject  to  p.irt 
284  of  this  chapter  The  Commission 
proposes  to  expand  the  index  of 
customers  to  include  all  firm 
transportation  services  and  contriict 
demand  for  each  customer  for  eai  h  rate 
schedule.  In  the  order  issued  in 
Tennessee  Gas  Pipeline  Compan\  "s 
restructuring  proceeding. '■*  the 
Commission  clarified  that  §  154  41  is 
not  limited  to  the  requirement  to  ti!e 
sales-related  information  Thethon^es 
proposed  here  make  that  interpr<!ution 
explicit  .Some  pipelines  have  pnn  i(i<<l 
contract  demand  information  on  .i 
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54.1  J 2    Exception  to  Form 

tion  of  Tariff.  The 
proposes  §  154.1 1 2  as  a 
for  current  §  154.52  with 
of  those  paragraphs  dealing 

of  gas  or  purchased  gas 

Because  the  requirements 
5l''4.101  (Form)  and 
tie  page  and  arrangements) 
e,  the  proposed  §  154.112 

to  those  matters.  Proposed 
p  jcifies  that  special  rate 

service  imder  part  157  of 
A^ould  be  included  in 
2  and  that  non-conforming 
service  under  part  284  of 
(vould  be  included  in 


>  —Procedures  for  Changing 


54.201     filing 
The  Commissic.T 
4.201  as  a  replacement  for 
63(bj(l)(v).  Marked 
ariff  Changes,  and  current 
,  Workpapers  and 
)ata.  The  intent  of  this 
!  ulation  is  to  ensure  that 
calculations  aj-e 
logically  follow  from  thf 
on  to  the  last:  so  that, 
ing  to  recreate  the 
can  do  so,  and  to  ensure 
libers  that  are  not  directly 
pany's  source  documents 


of  current  §  154. fi3  are 
iistributed  elsewhere  in 
proposed  pa1  154  (discussed  supra). 

b.  Section  154.202    Filings  To  Initiate 
1/  \eiv  Hate  .  Schedule.  The  Commission 
j'.nposes  §  1  >4.202  as  the  replacement 


for  current  §  154.62.  The  proposed 
section  does  not  apply  to  initial 
executed  service  agreements.  Very  little 
data  is  currently  required  to  support  an 
initial  rate  schedule  or  executed  service 
agreement.  Because  many  services  are 
now  provided  under  blanket 
authorizations,  there  is  no  review  prior 
to  the  tariff  filing.  Thus,  the  current 
filing  requirements  are  no  longer 
consistent  with  the  needs  of  the 
Commission  for  reviewing  new  rate 
schedules.  The  proposed  section  relates 
to  the  requirements  for  a  new  rate 
schedule  under  the  blanket  authority 
granted  under  part  284  of  this  chapter 
as  well  as  to  other  initial  filings. 

c.  Section  154.203    Compliance 
Filings.  Section  154.203  is  a  proposed 
new  section  dealing  with  Filings  to 
comply  with  a  Commission  order. 
Filings  made  to  comply  with 
Commission  orders  must  include  only 
those  changes  required  to  comply  with 
the  order.  Such  compliance  filings  must 
not  be  combined  with  other  rate  or  tarifT 
change  filings.  A  compliance  filing  that 
includes  other  changes  or  that  does  not 
comply  with  the  applicable  order  in 
every  respect  may  be  rejected. 

d.'Section  134'.204     Changes  Related 
to  Suspended  Tariffs,  Executed  Senice 
Agreements  or  Parts  Thereof.  The 
Commission  proposes  §  154.204  as  the 
replacement  for  current  §  154.66.  The 
proposed  change  adds  two  exceptions  to 
the  ban  on  tariff  filings  during  a 
suspension  period.  The  exceptions  are 
■'i:hanges  made  under  previously 
accepted  tariff  provisions  permitting 
periodic  limited  rate  changes"  and 
"accepted  limited  rate  changes." 
Proposed  §  154.204  recognizes  that  the 
Commission  allows  jieriodic  limited 
rate  changes  pursuant  to  accepted  tariff 
provisions  and  ACA  and  GRI  surcharge 
changes  to  take  place  during  the  period 
of  suspension.  This  reflects  current 
(k)nimission  policy. 

e.  Section  154.205    Motion  To  Place 
Su.'ipended  Rates  Into  Effect.  The 
Commission  proposes  §  154.205  as  the 
replacement  for  current  §  154.67 
(Airrent  <»  154.67(b).  Reports,  is  delet(?d. 
The  proposed  section  requires  that, 
when  rates  have  been  suspended  for 
more  than  a  minimal  period  and  the 
Commission  has  ordered  changes  or  the 
rates  include  costs  of  facilities  that  are 
not  in  service,  the  motion  to  place 
suspended  tariff  sheets  into  effect  must 
be  filed  not  less  than  30  days  nor  more 
than  60  days  prior  to  the  date  the  sheets 
arc  to  take  effect.  This  will  allow  the 
Commrfision  sufficient  time  to  ensure 
(ompliance  with  its  orders  and  rules 
before  the  rates  take  effect  at  the  end  of 
the  suspension  period.  A  motion  is  not 
required  in  all  circumstances:  onlv 


where  the  Commission  has  ordered 
changes  or  the  rates  include  facilities 
that  are  not  in  service.  Further,  if  the 
rates  have  been  suspended  for  a 
minimal  period,  they  will  go  into  effect 
without  a  motion,  as  has  been  the 
Commission  practice. 

f.  Section  154.206    Notice 
Requirements.  The  Commission 
proposes  §  154.206  as  the  replacement 
for  current  §154.22  and  §154.51.  The 
proposed  section  applies  only  to 
proposed  changes.  Reference  to  §  154.5. 
which  is  no  longer  in  part  154.  is 
removed. 

g.  Section  154.207    Senice  on 
Customers  and  Other  Parties.  The 
Commission  proposes  new  §  154.207  to 
forn:al]y  require  the  filing  company  to 
serve  its  customers  and  state  regulatory 
commissions  on  or  before  the  filing 
date.  The  Commission  invites  comments 
on  whether  the  informational  needs  of 
customers  and  state  regulatory 
commissions  would  be  adequately 
fulfilled  if  the  filing  company  was  only 
required  to  serve  the  transmittal  letter 
and  provide  the  rest  of  the  filing  upon 
request.  Some  pipelines  have  used  this 
procedure  recently  to  minimize  the 
costs  of  reproduction  and  mailing  where 
their  lists  of  shippers  are  quite  large. 

h.  Section  154.208    Form  of\'otice_ 
for  Federal  Register  The  Commission 
proposes  §  154.208.  as  the  replacement 
for  current  §  154.28.  The  modified  form 
reflects  current  practice.  The 
Commission  invites  commients  on 
whether  the  Federal  Register  notice  is 
useful  and  should  be  retained  in 
addition  to  the  Commission's  electronic 
notice. 

i.  Section  154.209    Protests. 
Inter\entions  and  Comments.  The 
Commission  proposes  §  154.209  as  the 
replacement  for  current  §  154.27  The 
intervention,  comment,  and  protest 
periods  are  proposed  to  be  standardized 
as  has  been  the  practice  with  oil 
pipeline  tariff  filings.  Inter\entions. 
comments,  and  protests  must  be  filed 
within  10  days  of  the  filing  date  and 
comments  must  be  filed  at  the  same 
time  as  interventions  and  protests. 

The  Commission  intends  to  continue 
the  practice  of  liberally  granting 
motions  for  late  interv-ention  in  tl;e  early 
stages  of  a  proceeding. 

4.  Subpart  D — Material  To  Be  Filed 
With  Changes 

a.  Section  154.301     Changes  in  Rate 
Schedules.  Forms  of  Service 
Agreements,  or  the  General  Tfrms  and 
Conditions.  Proposed  §  154.301 
jirovides  distinct  requirements  for 
filings  to  change  rate  schedules,  forms 
of  service  agreements,  or  the  general 
terms  and  conditions  of  a  tariff.  Such 


filings  rnust  explain  the  necessity  for  the 
change  and  the  impact  on  existing 
customers. 

b.  Section  154.302    Changes  in  Rates. 
Proposed  §  154.302  establishes  that 
proposed  subpart  D  pertains  to  rate 
change  filings  under  the  cost-of-service 
methodology;  i.e..  all  rate  change  filings 
except  those  filed  under  subparts  E.  F, 
G.  H.  and  1.  The  Commission  proposes 
subpart  D  to  be  applicable  to  both  rate 
increase  and  decrease  filings  and 
proposes  to  eliminate  special  filing 
requirements  for  "minor  pipelines."  The 
Commission  proposes  §  154.302(c)  as 
the  replacement  for  current 

§  154.63(e)(1).  Minor  rate  increase 
filings,  as  now  covered  by 
§  154.63fb)(4).  and  rate  decreases  have 
reduced  filing  requirements  under 
proposed  §  154.314.  In  addition,  the 
Commission  proposes  that  changes 
other  than  in  rate  level  be  made  under 
subpart  G,  discussed  supra. 

c.  Section  154.303    Previously 
Submitted  Material.  The  Commission 
proposes  §  154.303  as  the  replacement 
for  current  §  154.63(c)(1)  and  (2).  A 
current  FERC  Form  No.  2  must 
accompany  the  filing. 

d.  Section  154.304     Test  Periods.  The 
Commission  proposes  §  154.304  as  a 
replacement  for  current  §  154.63(e)(2)(i) 
and  (ii).  The  section  has  been 
completely  rewTitten.  The  Commission 
proposes  to  clarify  that  the  pipeline 
must  remove  from  its  rates  moved  into 
effect  the  cost  of  any  facilities  not 
certificated  (where  a  certificate  is 
required)  and  in  ser\  ice  as  of  the  end  of 
the  test  period 

e.  Section  154.305    Format  of 
Statements,  Schedules.  Workpapers, 
and  Supporting  Data.  The  Commission 
proposes  §  154.305  as  the  replacement 
for  current  §  154.63(c)(3)  and 

§  154.63(e)(4).  The  Commission 
proposes  to  require  a  narrative 
explanation  of  each  proposed 
adjustment  to  base  period  actual 
volumes  and  costs. 

f.  Section  154.306    Tax 
Normalization.  The  Commission 
proposes  §  154.306  to  replace  current 
§  154.63a  with  revisions  to  clarify  the 
section's  applicability  Pipelines  will 
continue  to  be  required  to  use  tax 
normalization  to  compute  the  income 
tax  component  of  cost-of-service  and  to 
adjust  rate  base  by  accumulated 
deferred  income  taxes  related  to 
jurisdictional  activities. 

g.  Section  154.307    Cash  Working 
Capital.  The  Commission  proposes 

§  154.307  to  replace  current  §154. 63b. 
h.  Section  154.308    foint  Facilities. 
The  Commission  proposes  §  154.308  as 
the  replacement  for  current 
§  154.63(e)(3)  with  stylistic  changes. 


i.  Section  154.309    Representation  of 
Chief  Accounting  Officer  Proposed 
§  154.309  replaces  current  §  154.63(e)(5) 
with  only  stylistic  changes. 

j.  Section  154.310    Incremental 
Expansions.  Proposed  §  154.310 
requires  separate  statements  and 
schedules  for  incremental  facilities, 
including  those  with  Commission 
imposed  at-risk  provisions.  In  some 
cases,  pipelines  maintain  independent 
rate  schedules  (incremental  rates)  that 
are  based  on  the  costs  of  specific 
facilities.  Separate  statements  and 
schedules  for  such  facilities  need  to  be 
provided  to  permit  a  proper  evaluation 
of  the  rates  based  on  the  costs  of  those 
facilities.  When  pipelines  have  been 
unable  to  fully  subscribe  certain 
construction  projects,  the  Commission 
has  permitted  construction  to  go 
forward  with  the  pipeline  placed  at-risk 
for  recovery  of  the  unsubscribed 
capacity  Separate  statements  and 
schedules  for  at-risk  facilities  need  to  be 
provided  so  that  the  Commission  can 
compare  the  revenue  generated  from  the 
use  of  the  facilities  with  the  cost  of  the 
facilities,  and  determine  vvhethnr  to 
remove  the  at-risk  condition. 

k.  Section  154.311     Zones.  Proposed 
§  154.311  requires  a  cost  breakdown  by 
zone  if  the  pipeline  maintains  records  of 
costs  by  zone. 

1.  Section  154.312    Updating  of 
Statements.  The  Commission  proposes 
to  require  certain  Statements  and 
Schedules  to  be  updated,  quarterly,  for 
each  month  of  the  test  period.  Under 
this  provision,  the  last  update  would  be 
one  month  after  the  end  of  the  test 
period. 

m.  Section  154.313  Composition  of 
Statements.  The  Commission  proposes 
§  154.313  as  the  replacement  for  current 
§  154.63(f)  with  revisions  to  the 
statements  and  schedules  as  discussed 
below  Many  changes  are  self 
explanatory  or  merely  editorial  and  are 
not  discussed  here. 

In  proposed  Schedule  C-1,  End  of. 
Base  Period  Plant  Functionalized.  the 
Commission  proposes  to  (1)  no  longer 
list  storage  facilities  as  "underground" 
or  "local"  and  (2)  require  the  showing 
of  plant  in  service  by  functional 
classifications. 

Proposed  Schedule  C^2,  Plant  in 
Service  as  Adjusted,  requires  the  test 
year  adjusted  plant  in  service  to  be  set 
out  by  function. 

Proposed  Schedule  C-3  shows,  for 
Account  Nos.  106  and  107.  a  list  of  work 
orders  claimed  in  the  rate  base. 

Proposed  Schedule  D-1  requires 
actual  end  of  base  period  depreciation, 
depletion,  and  amortization  by 
functional  classifications. 


Proposed  Schedule  D-2  requins 
projected  end  of  test  year  depreriatmn 
depletion,  and  amortization  by 
functional  classifications 

Proposed  Statement  F-2  revises  and 
clarifies  the  information  required  with 
respect  to  the  claimed  overall  rati-  of 
return. 

The  Commission  proposes  to  n-move 
current  Statement  F-5 

Proposed  Statement  G.  Revenuis. 
Credits,  and  Billing  Determinants, 
replaces  current  Statement  G  (Gas 
operating  revenues  and  sales  volumes) 
fo  reflect  the  need  for  complete 
information  on  all  jurisdictional 
ser\ices.  The  sixth  paragraph  of  current 
Statement  G(e).  dealing  with  credits, 
would  be  moved  to  Statement  G  The 
Commission  proposes  to  require  the 
allocated  GSR  component  of  IT  rates  to 
be  unbundled  and  treated  as  a  separate 
component  for  rate  case  filing  purposes 
in  order  to  better  compare  and  n-i.cmcile 
the  cost-of-ser\'ice  to  revenues 

Proposed  Schedule  G-1,  Base  Period 
Revenues,  requires  actual  revenues  for 
all  ser\ices  and  customers  rather  than 
solely  sales  revenues,  as  in  present 
Schedule  G(a).  or  solely  aggregate 
transportation  revenues,  as  in  present 
Schedule  G(c)  The  proposed  Schedule 
G-1  also  requires  (1)  identification  of 
revenues  by  customer,  by  rate  si.hexiulo. 
by  contract,  by  month  and  by  billing 
determinant  (not  adjusted  for 
discounting)  similar  to  present  Schedule 
G(e)  fifth  paragraph,  (2)  separate 
identification  of  revenues  for  short-term 
firm  transportation  services,  (3)  rapacity 
release  information.  (4)  an  identification 
of  affiliated  customers,  and  (5)  an 
identification  of  rate  schedules  where 
revenues  are  credited  as  in  present 
Schedule  G(c). 

The  Commission  proposes  Schedule 
G-2,  Adjustment  Period  Revenues,  with 
information  similar  to  that  required  in 
proposed  Schedule  G— 1 

Tne  Commission  proposes  Schedule 
G-3,  a  description  of  adjustments  to  the 
base  period,  as  a  replacement  for  (  urrent 
Schedule  G(e)  third  paragraph  The 
Commission  proposes  Schedule  G-3  in 
order  to  require  a  quantification  of  the 
impact  of  each  proposed  change  r.ither 
than  providing  only  the  throughput  and 
contract  level  differences  The 
Commission  believes  this  requin-n.ent  is 
necessarv  in  order  for  a  pipeline  t:)  meet 
its  burden  of  proof 

The  Commission  proposes  Schedule 
G-4.  At-risk  Revenue,  to  compare 
revenues  generated  by  "at-risk" 
facilities  to  the  cost  of  those  facilities,  as 
specified  in  §154.310 

The  Commission  proposes  Schedule 
G-5.  Other  Revenues,  to  collect  revcnin* 
data  regarding  the  soie  of  producl.s 
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e.xtracted  froi  i  natural  ga.s  and  other 
.ictivities  repi  irted  in  Account  Nos.  490- 
495.  New  req  oirements  to  quantify  and 
explain  chan  ;es  to  base  periotl  actuals 
and  provide  i  iformation  about  releases, 
penalties,  casm  outs,  other  imbalances, 
and  exit  fees  ire  incorporated  in  this 
schedide.  Revenues  from  miscellantKJus 
services  musi  be  reflected  in  Account 
No.  495,  as  is  currently  required. 
Further,  the  pipeline  must  explain  the 
circumstances  relating  to  revenues  from 
"special"  typ?s  of  "X"  rate  schedules. 
Revenues  fro  n  the  release  of  Account 
No.  858  capa  :ity  must  be  reflected  as  a 
credit  to  Account  No.  858  in  both 
Schedule  G-1 1  and  the  proposed 
.Schedule  1—4 

The  Comm  ssion  proposes  Schedule 
1-1.  Functior  alization  of  Cost  of 
Ser\  ice,  to  re  )lace  ciurent  Statement  1 
(.Mlocation  o  overall  cost  of  service). 
The  jurisdict:  onal  and  nonjurisdictional 
sales  allocatii  m  is  eliminated  as  no 
Icmger  needei  I. 

The  Comm  ssion  proposes  Schedule 
I-2(i)  and  (ii)  as  a  replacement  for 
present  Schedule  1-2.  Frop)osed 
Schedule  1-2  iii)  requires  an 
explanation  <  f  changes  in  classification 
from  the  cun  jntly  effective  rates.  This 
information  i  >  rtKjuired  by  current 
S(  hedule  K-: :,  hut  is  often  difficult  to 
distinguish  fiom  other  infonnation. 

The  Comm  ission  proposes  Schedule 
1-3.  Aliocatic  n  of  Cost-of-Service,  to 
replace  curre  it  Schedule  |.  Schedule  I- 
,'Uii)  bridges  I  he  gap  between  the  cost  of 
service  and  r  ites.  The  information 
acquired  is  n  »w  filed  under  current 
Schedule  K-  .  Proposed  Schedule  1- 
3(ii)  follows  i  I  more  logical  order  It  also 
recognizes  that  there  are  often  several 
allocation  st€  ps  before  rates  are  actually 
calculated.  P  oposed  Schedule  l-3(iii) 
requires  the  :  armulae  and  allocation 
determinants.  Proposed  Schedule  I- 
.{(iv)  requires  an  explanation  of  any 
(hanges  fron  the  current  methodology 
a.s  is  requirec  under  current  Schedule 
K-2. 

The  Comm  ission  proposes  Schedtde 
i-4.  Transmi  ision  and  Compression  of 
C;as  by  Other  >  (Account  No.  838).  to 
rejilace  currs  nt  Schedule  1-4.  The 
p.'-opostid  rev  isions  reflect  current 
operations.  Proposed  Schedule  l-4(i) 
requires  info  mation  on  the  expiration 
date  of  each  i  :ontract  with  an  upstream 
pipeline.  Thi  s  will  provide  the 
Commission  with  inforraafion  about  the 
status  of  con  racts.  Proposed  Schedule 
i-4(iii)  requi  es  the  pipeline  to  report 
monthly  usa  ^  volumes  and  monthly 
revenues.  Pn  posed  Schedule  I— i(v) 
recjuires  min  mal  information  about 
capacity  rele  ise.  It- does  not  request  any 
ii'furmation  i  in  the  identity  of  tiie 
contracting  p  arty.  The  information  on 
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revenues  for  releases  is  necessary  to 
ensure  that  the  pipelines'  customers  that 
pav  the  Account  No.  858  costs  receive 
a  credit  for  revenue  from  capacity 
releases  made  by  the  pipeline  of  this 
upstream  capacity. 

Current  Schedule  1-5,  requiring 
information  on  meters,  is  deleted. 
Proposed  Schedule  1-5,  Three-day  peak 
deliveries,  replaces  current  Schedule  1- 
6  and  clarifies  that  data  on  deliveries 
must  be  by  customer  by  rate  schedule. 
Proposed  Schedule  1-5  also  requires  a 
breakout  by  zone.  Current  Schedule  I- 
6  requires  information  on  deliveries  to 
non-jurisdictional  customers.  Current 
Schedule  1-6  requires  information  on 
storage  withdrawals,  line  pack 
fluctuations  and  temperature.  Proposed 
Schedales  1-5  (iii).  (iv),  and  (v)  require 
the  same  information.  However, 
proposed  Schedule  I-5(iii)  requires  that 
storage  be  broken  out  by  field  and 
between  contract  storage  and  system 
use.  This  information  was  not  needed 
when  pipelines  were  primarily  in  the 
sales  business;  however,  since  storage 
has  been  unbundled  and  the  pipelines 
can  only  retairf  storage  for  operational 
purposes,  more  detail  is  necessary  in 
order  to  examine  how  storage  is  usetl  at 
peak  times. 

The  Commission  proposes  Schedule 
1-6.  Gas  Balance,  to  replace  current 
Schedule  1-7  with  the  deletion  of  that 
schedule's  last  sentence. 

The  Conrunission  proposes  Statement 
|.  Ctmiparison  and  Reconciliation  of 
Lstimated  Revenues  With  Cost-of- 
service,  as  a  replacement  for  current 
Statement  K.  Proposed  Statement  J  will 
provide  the  same  type  of  comparison  as 
the  current  schedule,  except  that  it 
specifically  states  that  Schedule  G-2 
nuist  be  compared  to  Statement  I.  It  also 
requires  surcharges  to  be  reflected  and 
recognizes  that  they  are  not  derived 
frf)m  the  cost  of  service,  but  are 
jurisdictional  revenues. 

The  Commission  proposes  new 
Schedule  J-1.  Summary  of  Billing 
Determinants,  to  help  correlate  the 
-volumes  in  proposed  Schedule  G  to  the 
volumes  used  to  develop  rates. 

The  Commission  proposes  Schedule 
1-2.  D€!ri\ation  of  Rates,  to  replace 
current  Schedule  K-1.  Proposed  J-2 
more  c  learly  specifies  what  information 
is  required  and  requires  the  costs  and 
billing  determinants  to  be  cross- 
referenced.  Proposed  Schedule  )-2(iii) 
requires  the  same  information  as  current 
Schedule  K-2. 

xiii.  Sf^ction  154.314    Schedules  for 
Minor  Hate  Changes 

The  Commission  proposes  that  the 
filing  burden  for  minor  rate  increases 
and  rate  decreases  be  less  than  other 


rate  changes.  Minor  rate  increases 
usually  relate  to  a  few  schedules  and  are 
designed  to  bring  such  schedules  into 
harmony  with  general  tariff  policy,  to 
eliminate  inequities,  and  to  achieve 
other  formal  adjustments,  in  cases 
where  any  increase  in  revenue  is 
subordinate  to  some  other  purpose. 
They  include  changes  that  are  not 
designed  to  provide  general  revenue 
increases  such  as  to  offset  increased 
costs  or  otherwise  achieve  a  fair  return 
on  the  overall  jurisdictional  business. 
The  Commission  proposes  that 
increases  in  rates  or  charges  which,  for 
the  test  period,  do  not  exceed  the 
smaller  of  $1,000,000  or  5  percent  of  the 
revenues  under  the  jurisdiction  of  the 
Commission  will  be  considered  minor 
A  change  in  rate  level,  no  part  of  which 
directly  or  indirectly  results  in  any 
increased  charge  to  a  customer  or  class 
of  customers,  will  also  be  considered  a 
minor  rate  change. 

AiV  Section  154.315     CXher  Support  for 
a  Filing 

Proposed  §  154.315  provides  that  any 
company  filing  for  a  rate  change  is 
responsible  for  preparing  prior  to  filing, 
and  maintaining,  workpapers  sufficient 
to  support  the  filing.  In  addition  to  the 
workpapers,  certain  other  material, 
related  to  the  test  period,  must  be 
provided  such  as  copies  of  monthly 
financial  reports  prepared  for 
management  purposes  and  copies  of 
accounting  analyses  of  balance  sheet 
accounts. 

6.  Subpart  E — Limited  Rate  Changes 

i.  Section  154.401     RD6-D 
Expenditures.  The  Commission 
proposes  §  154.401  to  replace  current 
i)  154.38(d)(5). 

ii.  Section  154.402    ACA 
L.\penditures.  The  Commission 
proposes  §  154.402  to  replace  current 
§  154.38(d)(6). 

iii.  Serf /on  254. 4^.'3    Periodic  Rnte 
Adjustments.  The  Commission  proposes 
new  §  154.403  to  govern  the 
passthrough  on  a  periodic  basis  of  a 
single  cost  item  or  revenue  item  not 
otherwise  covered  by  subpart  E,  such  as 
remaining  purchased  gas  adjustment 
mechanisms.  Fuel  Loss  and 
Unaccounted-For,  and  transition  cost 
filings.  These  new  regulations  are 
consistent  with  current  Commission 
policy  governing  these  filings  and 
generally  reflect  currently  effective  tariff 
provisions. 

The  requirements  of  this  section  are 
subdivided  into  two  parts.  The  initial 
part  sets  forth  the  minimum  general 
requirements  the  Commission  proposes 
a  pipeline  to  meet  if  it  proposes,  or  the 
Conun ission  requires,  a  periodic 


passthrough  mechanism  in  the  future. 
Significant  among  the  proposed 
requirements  of  this  section  is  the 
requirement  to  include  a  sample 
calculation  in  the  tariff  provision 
governing  the  periodic  rate  change 
methodology.  This  sample  calculation 
will  assist  the  Commission  and- 
interested  parties  in  understanding  the 
proposal  and  ensure  that  the  tariff 
language  adequately  explains  the 
calculation  steps.  Further,  it  wUl 
provide  a  template  for  future  filings 
under  the  tariff  provision. 

The  general  requirements  portion  of 
section  154.503  also  includes  the 
requirement  that  all  periodic  rate 
change  mechanisms  include  a 
description  of  the  timing  and 
methodology'  of  the  adjustments, 
including  a  description  of  all 
mathematical  calculations.  No  steps 
should  be  excluded.  Given  the  numbers 
from  the  source  documents,  anyone 
reading  the  tariff  should  be  able  to 
arrive  at  the  rate  component  by 
following  the  steps  described  in  the 
tariff. 

The  second  portion  of  proposed 
section  154.503  is  devoted  to  the 
information  to  be  submitted  with  each 
filing.  The  filings  should  contain 
working  papers  which  show  the 
calculations  described  by  the  tariff.  The 
Commission  proposes  to  collect 
sufficient  supporting  calculations  to 
show  a  clear  path  from  the  sourc"e  data 
to  the  rate  component. 

7.  Subpart  F— Refunds  and  Reports 

i.  Section  154.501     Refunds.  The 
Commission  proposes  §  154.501  to 
replace  current  §  154.67(c).  The  refund 
carrying  charge  rule,  currently 
§  154.38(d)(4).  is  proposed  to  apply  to 
all  refunds.  The  proposed  section 
reflects  current  Commission  policy. 

The  Commission  proposes  to  add  a 
requirement  for  refunds  of  the  pipeline 
to  be  made  within  60  days  to  ensure 
refunds  are  disbursed  on  a  timely  basis. 
Refunds  received  by  the  pipeline  must 
be  disbursed  within  30  days  of  receipt. 
This  period  of  time  should  be  adequate 
to  disburse  a  refund. 

Proposed  §  154.501(c)  is  added  to 
reflect  current  Commission  policy  with 
respect  to  supplier  refunds  which  apply 
to  the  period  during  which  the  company 
had  a  purchased  gas  adjustment  clause 
in  its  tariff.  Instructions  regarding  the 
contents  of  a  refund  report  are  added  to 
provide  guidance. 

ii.  Section  154.502  Reports.  The 
Commission  proposes  new  §  154.502  to 
require  that  the  tariff  include 
information  about  reports  required  by 
the  Commission. 


8.  Subpart  G — Other  Tariff  Changes 

i.  Section  154.601     Change  in 
Executed  Ser\nce  Agreement.  The 
Commission  proposes  §  154.601  to 
replace  current  §  154.63(d)(2).  The 
proposed  section  concerns  executed 
service  agreements  "on  file  with  the 
Commission"  and  does  not  refer  to 
"well  names." 

ii.  Section  154.602    Cancellation  or 
Termination  of  a  Tariff,  Executed 
Service  Agreement  or  Part  Thereof  The 
Commission  proposes  §  154.602  as  the 
replacement  for  current  §  154.64.  The 
proposed  section  does  not  require  sales 
information.  It  does  require  a  list  of  the 
affected  customers  and  the  contract 
demand  under  the  service  to  be 
canceled. 

iii.  Section  154.603    Adnptingofa 
Tariff  bv  a  Successor.  The  Commission 
proposes  «» 154.603  as  the  replacement 
for  current  §  154.65.  The  proposed 
section  concerns  adopted  tariffs  or 
contracts  "on  file  with  the  Commission" 
as  opposed  to  any  tariff  or  contracts. 

IV,  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act 
(RFA)  '*  requires  agencies  to  prepare 
certain  statements,  descriptions,  and 
analyses  of  proposed  rules  that  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  Commission  is  not  required  to  make 
such  analyses  if  a  rule  would  not  have 
such  an  effect. 

The  Commission  does  not  believe  that 
this  rule  wrill  have  such  an  impact  on 
small  entities.  Most  filing  companies 
regulated  bv  the  Commission  do  not  fall 
within  the  RFA's  definition  of  small 
entitv."*  Further,  the  filing  requirements 
of  small  entities  are  reduced  by  the  rule. 
Therefore,  the  Commission  certifies  that 
this  rule  will  not  have  a  si^ificant 
economic  impact  on  a  subsluntial 
number  of  small  entities. 

V.  Environmental  Statement 

The  Commission  has  excluded  certain 
actions  not  having  a  significant  effe<;t  on 
the  human  environment  from  the 
requirement  to  prepare  an 
environmental  assessment  or  an 
environmental  impact  statement.'^  No 
environmental  consideration  is  raised 
bv  the  promulgation  of  a  nde  that  is 
ciarifving,  corrective,  or  proceduml  or 
that  does  not  substantially  change  the 
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effect  of  legislation  or  regulations  being 
amended.'"  The  instant  rule  charges  the 
information  to  be  filed,  and  the  manner 
by  which  that  information  is  filed,  with 
the  Commission  but  does  not 
substantially  change  the  effect  of  the 
underlying  legislation  or  the  regulations 
being  replaced  or  revised.  Accordingly, 
no  environmental  consideration  is 
necessary. 

VI.  Information  Collection  Statement 

The  Office  of  Management  and 
Budget's  (0MB)  regulations  '^  reqiiim 
that  OMB  approve  certain  information 
and  recordkeeping  requirements 
imposed  by  an  agency.  The  information 
collection  requirements  in  this  proposed 
rule  are  contained  in  the  following: 

FERC  Form  542  "Gas  Pipeline  Rates: 
Initial  Rates.  Rate  Change  and  Rate 
Tracking"  (1902-0070);  FERC  Form 
542A  Tracking  and  Recovery'  of  Alaska 
Natural  Gas  Transportation  System" 
(1902-0129);  FERC  Form  543'"Gas 
Pipeline  Rates:  Rate  Tracking,  Formal 
Rates"  (1902-0152);  FERC  Form  544 
"Gas  Pipeline  Rates:  Rate  Change, 
Formal  Rates'  (1902-0153):  FERC  Form 
545  "Gas  Pipeline  Rates:  Rate  Change, 
Nonformal  Rates"  (1902-0154);  FERC 
Form  546  "Certificated  Rate  Filings:  Gas 
Pipeline  Rates'  (1902-0155);  and.  FERC 
Form  547. Gas  Pipeline  Rates:  Refimd 
Report  Requirements"  (1902-0084). 

The  Commission,  in  this  proposed, 
rule  intends  to  modernize  its  regulations 
to  reflect  the  current  regulatory 
environment  that  it  instituted  with 
Order  No.  636  and  the  restructuring  of 
the  natural  gas  industry.  Specifically, 
the  Commission  intends  to  replace  its 
regulations  in  part  154  to  focus  on 
transportation  services  instead  of 
pipeline  sales  activities.  The  proptJMid 
filing  requirements  will  improve  the 
internal  support  of  a  pipeline's  filing, 
reduce  the  discovery  process  in  rate 
hearings  for  all  parties  and  facilitate 
mure  rapid  settlement  or  adjudication  of 
pipehne  rate  proposals.  The 
Commission's  Office  of  Pipeline 
Regulation  uses  the  data  in  its  various 
rate  proceedings  to  review  rate  and  tariff 
changes  by  natural  gas  c  ompanies  for 
the  transportation  of  gas  and  forgenen! 
indu.stry  oversight  under  the  Natural 
Gas  Act.  The  Commission's  Office  of 
Economic  Policy  also  uses  these  d.ita  in 
its  analvsis  of  interstate  natural  gits 
pipelines. 

The  Commission  is  submitting  in  the 
Office  of  Management  and  Budget  a 
notification  of  these  proposed 
collections  of  information.  Inten-sted 
pers«ms  may  obtain  information  on 


>'MHll  K.lM).4U!i2;(iiJ. 
'•5  1>R  1320.1  i; 


JMI 


3120 


these  repoi  ting  requirements  by 
contacting  Jie  Federal  Energy 
Regulatory  Commission,  941  North 
Capitol  Stn  set.  NE..  Washington.  DC 
20426  (Att(  ntion:  Michael  Miller, 
Informatioi  i  Services  Division,  (202) 
208-1415].  Comments  on  the 

of  this  rule  can  be  sent  to 
Information  and  Regulatory 
dMB.  Washington,  D.C. 
;ntion:  Desk  Officer  for 
Em  rgy  Regulatory  Commission) 
-5167. 
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The  Com  nission  invites  all  interested 
!  ubmit  written  comments  on 
.  An  original  and  14  copies 
with  the  Commission  by 
Comments  must  refer  to 
RM95-3-O00  and  be 
the  Office  of  the  Secretary. 
Regulatory  Commission, 
(fapitol  Street,  NE., 
DC  20426. 
submissions  will  be 
Commission's  public  file 
available  for  public 
during  regular  business 
Commission's  Public 
ion.  Room  3104.  941 
Street,  NE.,  Washington 
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List  of  Subjects  inlB  CFR  Part  134 

Natural  g  i 
schedules  a  id 

By  direction  of  the  Commission. 
Lois  D.  CashfU, 
Secretary. 

For  the 
preamble, 
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PART  1544RATE  SCHEDULES  AND 
TARIFFS 

Subpart  A — $eneral  Provisions  and 
Conditions 

Sec. 

154.1 

154.2 

154.3 

1.54.4 

154.5 

154.6 

154.7 

subm 

service 
154.8    In 


cation;  obligation  to  file, 
tions. 
ve  tariff. 
Electi  Dnic  and  paper  media. 
Incon  iplete  Tilings. 
Accei  itance  for  filing  not  approval. 
Genei  al  requirements  for  the 

issi  3n  of  a  tariff  filing  or  executed 

a  ^eement. 
fon  lal  submission  for  staff 


Subpart  B — If  orm  and  Composition  of  Tariff 

154.101 
154.102 
154.103 
154.104 
154.105 
1.54.106 
154.107 
154.108 


Foi  m. 

Tit  e  page  and  arrangement. 

Coinposition  of  tariff 

e  of  contents. 

iminary  statement. 


Cui  rently  effective  rates. 

Coi  iposition  of  rate  schedules. 


154.109  General  terms  and  conditions. 

154.110  Form  of  service  agreement. 

154.111  Index  of  customers. 

154.112  Exception  to  form  and  composition 
of  tariff. 

Subpart  C — Procedures  for  Changing 
Tariffs 

154.201  Filing  requirements. 

154.202  Filings  to  initiate  a  new  rate 
schedule. 

154.203  Compliance  filings. 

154.204  Changes  related  to  suspended 
tariffs,  executed  service  agreements,  or 
parts  thereof 

154.205  Motion  to  place  suspended  rates 
into  effect. 

154.206  Notice  requirements. 

154.207  Service  on  customers  and  other 
parties. 

154.208  Form  of  notice  for  Federal 
Register. 

154.209  Protests,  interventions,  and 
comments. 

Subpart  D— Material  to  be  Filed  With 
Changes 

154.301  Changes  in  rate  schedules,  forms  of 
service  agreements,  or  the  general  terms 
and  conditions 

154.302  Changes  in  rates. 

154.303  Previously  submitted  material. 

154.304  Test  periods. 

154.305  Format  of  statements,  schedules, 
workpapers  and  supporting  data. 

154.306  Tax  normalization. 

154.307  Cash  working  capital. 

154.308  Joint  facilities. 

154.309  Representation  of  chief  accounting 
officer. 

154.310  Incremental  expansions. 

154.311  Zones. 

154.312  Updating  of  statements. 

154.313  Composition  of  statements. 

154.314  Schedules  for  minor  rate  changes. 

154.315  Other  support  for  a  filing. 

Subpart  E— Limited  Rate  Changes 

154.400  Additional  requirements. 

154.401  RD&D  expenditures. 

154.402  .'VCA  expenditures. 

154.403  Periodic  rate  adjustments.  ' 

Subpart  F — Refunds  and  Reports 

154.501  Refunds. 

154.502  Reports. 

Subpart  G — Other  Tariff  Changes 

154. 6(K)    Compliance  with  other  subparts. 

154.601  Change  in  executed  service 
agreement. 

154.602  Cancellation  or  termination  of  a 
tariff,  executed  service  agreement  or  part 
thereof 

1 54.603  Adoption  of  the  tariff  by  a 
successor. 

Authority:  15  U.S.C.  717-717w;  31  U.S.C. 
9701:  42  U.S.C.  7102-7352. 

Subpart  A — General  Provisions  and 
Conditions 

§  154.1    Application;  Obligation  to  file. 

(a)  The  provisions  of  this  part  apply 
to  filings  pursuant  to  section  4  of  the 
Natural  Gas  Act. 


(b)  Every  natural  gas  company  must 
file  with  the  Commission  and  post  in 
conformity  with  the  requirements  of  this 
part,  schedules  showing  all  rates  and 
charges  for  any  transportation  or  sale  of 
natural  gas  subject  to  the  jurisdiction  of 
the  Commission,  and  the  classifications, 
practices,  rules,  and  regulations 
affecting  such  rates,  charges,  and 
services. 

(c)  No  natural  gas  company  may  file, 
under  thfs  part,  any  new  or  changed  rate 
schedule  or  contract  for  the  performance 
of  any  service  for  which  a  certificate  of 
public  convenience  and  necessity  or 
certificate  amendment  must  be  obtained 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act.  until  such  certificate  has  been 
issued. 

(d)  For  the  purposes  of  paragraph  (b) 
of  this  section,  any  contract  that 
conforms  to  the  form  of  service 
agreement  that  is  part  of  the  pipeline's 
tariff  pursuant  to  §  154.110  does  not 
have  to  be  filed.  Any  contract  or 
executed  service  agreement  which 
deviates  in  any  material  aspect  from  the 
form  of  ser\'ice  agreement  in  the  tariff  is 
subject  to  the  filing  requirements  of  this 
part. 

§154.2    Definitions. 

(a)  Contract  means  any  agreement 
which  in  any  manner  affects  or  relates 
to  rates,  charges,  classifications, 
practices,  rules,  regulations,  or  services 
for  any  transportation  or  sale  of  natural 
gas  subject  to  the  jurisdiction  of  the 
Commission.  This  term  includes  an 
executed  service  agreement. 

(b)  FERC  Gas  Tariff  or  tariff  means  a 
compilation,  either  in  book  form  or  on 
electronic  media,  of  all  of  the  effective 
rate  schedules  of  a  particular  natural  gas 
company,  and  a  copy  of  each  form  of 
service  agreement. 

(c)  Form  of  senice  agreement  means 
an  unexecuted  agreement  for  service 
included  as  an  example  in  the  tariff. 

(d)  Post  means:  to  make  a  copy  of  a 
natural  gas  compa<;iy's  tariff  and 
contracts  available  during  regular 
business  hours  for  public  inspection  in 
a  convenient  form  and  place  at  the 
natural  gas  company's  offices  where 
business  is  conducted  with  affected 
customers;  and.  to  mail  to  each  affected 
customer  and  interested  state 
commission  a  copy  of  the  tariff,  or  part 
thereof.  Mailing  must  be  accomplished 
by  U.S.  Mail,  unless  some  other  method 
is  agreed  to  by  the  parties. 

(e)  Rate  schedule  means  a  statement 
of  a  rate  or  charge  for  a  particular 
classification  of  transportation  or  sale  of 
natural  gas  subject  to  the  jurisdiction  of 
the  Commission,  and  all  terms, 
conditions,  classifications,  practices. 
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rules,  and  regulations  affecting  such  rate 
or  charge. 

§154.3    Effective  tariff. 

(a)  The  effective  tariff  of  a  natural  gas 
company  is  the  tariff  filed  pursuant  to 
the  requirements  of  this  part,  and 
permitted  by  the  Commission  to  become 
effective.  A  natural  gas  company  must 
not  directly  or  indirectly,  demand, 
charge,  or  collect  any  rate  or  charge  for. 
or  in  connection  with,  the 
transportation  or  sale  of  natural  gas 
subject  to  the  jurisdiction  of  the 
Commission,  or  impose  any 
classifications,  practices,  rules,  or 
regulations,  different  from  those 
prescribed  in  its  effective  tariff  and 
executed  service  agreements  on  file  with 
the  Commission,  unless  otherwise 
specifically  permitted  by  order  of  the 
Commission. 

(b)  No  tariff  provision  may  purport  to 
change  an  effective  rate  or  charge  except 
in  the  manner  provided  in  section  4  of 
the  Natural  Gas  Act.  and  the  regulations 
in  this  part.  The  tariff  may  not  provide 
for  any  rate  or  charge  to  be 
automatically  changed  by  an  index  or 
other  periodic  adjustment,  without 
filing  for  a  rate  change  pursuant  to  these 
regulations. 

§  1 54.4    Electronic  and  paper  media. 

(a)  General  rule.  All  statements  filed 
pursuant  to  subpart  D  of  this  part,  and 
all  workpapers  in  spreadsheet  format, 
and  tariff  sheets  other  than  those  in 
Volume  No.  2,  must  be  submitted  on 
electronic  media.  Filings  pursuant  to 
part  154  of  this  chapter  must  also 
include  the  prescribed  number  of  paper 
copies.  Tariffs,  rate  schedules  and 
contracts,  or  parts  thereof,  and  material 
related  thereto,  including  any  change  in 
rates,  notice  of  cancellation  or 
termination,  and  certificates  of 
adoption,  must  be  submitted  to  the 
Commission  in  an  original  and  6  paper 
copies,  except  that  filings  pursuant  to 
subpart  D  of  this  part  must  be  submitted 
in  an  original  and  12  paper  copies. 

(b)  All  filings  must  be  signed  in 
compliance  with  the  following. 

(1)  The  signature  on  a  filing 
constitutes  a  certification  that:  the 
signer  has  read  the  filing  signed  and 
knows  the  contents  of  the  paper  copies 
and  electronic  media;  the  paper  copies 
contain  the  same  information  as 
contained  on  the  electronic  media;  the 
contents  as  stated  in  the  copies  and  on 
the  electronic  media  are  true  to  the  best 
knowledge  and  belief  of  the  signer;  and, 

,  the  signer  possesses  full  power  and 
authority  to  sign  the  filing.   » 

(2)  A  filing  must  be.$ignodi>y.  one  of 
the  following: 


(i)  the  person  on  behalf  of  whom  the 
filing  is  made; 

(ii)  an  officer,  agent,  or  employee  of 
the  governmental  authority,  agency,  or 
instrumentality  on  behalf  of  which  the 
filing  is  made;  or, 

(iii)  a  representative  qualified  to 
practice  before  the  Commission  under 
§  385.2101  of  this  chapter  who 
possesses  authority  to  sign. 

(c)  Electronic  media  suitable  for 
Commission  filings  are  listed  in  the 
instructions  for  each  form  and  filing. 
Lists  of  suitable  electronic  me<lia  are 
available  upon  request  from  the 
Commission.  The  formats  for  the 
electronic  filing  and  paper  copy  can  be 
obtained  at  the  Federal  Energy 
Regulatory  Commission,  Division  of 
Public  Information,  825  North  Capitol 
Street,  NE.,  Washington,  DC  20426. 

(d)  Where  to  file.  The  electronic 
n%cdia,  the  paper  copies  and 
accompanying  transmittal  letter  must  be 
submitted  in  one  package  to:  Office  of 
the  Secretary,  Federal  Energy  Regulatory 
Commission.  Washington.  DC.  20426. 

(e)  lV'a/i'f?r.  A  natural  gas  company 
may  request  a  waiver  of  the  requirement 
to  submit  filings  by  electronic  media,  by 
filing  an  original  and  6  copies  of  a 
request  for  waiver.  The  request  must 
demonstrate  that  the  natural  gas 
company  does  not  have,  and  is  unable 
to  acquire,  the  technical  capability  to 
file  the  information  on  electronic  media. 

§  154.5    Incomplete  filings. 

Incomplete  filings  will  not  be 
accepted  for  filing.  If  the  material 
submitted  is  incomplete,  the  Director  of 
the  Office  of  Pipeline  Regulation  will  so 
notify  the  submitter  within  15  days  of 
receipt  of  the  material  by  the 
Commission.  A  filing  is  complete  and 
will  be  accepted  for  filing,  when  all 
supporting  cost  or  other  data  required  to 
be  filed  by  this  part  is  received  by  the 
Office  of  the  Secretary.  The  date  of 
receipt  stamped  on  the  material  by  the 
Secretary'  is  not  necessarily  the  filing 
date  and  does  not  fix  the  date  upon 
which  the  30-day  notice  requirement  of 
section  4(c)  of  the  NGA  begins.  The  30- 
day  notice  period  will  begin  when  the 
filing  is  complete.  The  affixing  of  a  date 
stamp  is  not  a  determination  that  the 
document  is  in  compliance  with  the 
rules  and  regulations  of  the 
Commission. 

§  1 54.6    Acceptance  for  (IHng  not  approval. 

The  acceptance  for  filing  of  any  tariff, 
contract  or  part  iherecrf  does  not 
constitute  approval  by  the  Commission. 
Any  filing  which  does  not  comply  with 
any  applicable  statute,  rule,  or  order, 
may  be  rejected. 


§  154.7    General  requirements  for  the 
sukHnission  of  a  tariff  filing  or  executed 
service  agreement 

The  following  must  be  included  with 
the  filing  of  any  tariff,  executed  servirn 
agreement,  or  part  thereof,  or  ciiango 
thereto. 

(a)  A  letter  of  transmittal  containing- 

(1)  A  list  of  the  material  enclosed. 

(2)  The  name  of  a  responsible 
company  official  to  whom  questions 
regarding  the  filing  may  be  addressed, 
with  a  telephone  number  at  which  the 
official  may  be  reached. 

(3)  The  date  on  which  such  filing  i.s 
proposed  to  become  effective. 

(4)  Reference  to  the  authority  under 
which  the  filing  is  made,  including  the 
specific  section  of  a  statute,  subpart  of 
these  regulations,  order  of  the 
Commission,  provision  of  the 
company's  tariff,  or  any  other 
appropriate  authority.  If  an  order  is 
referenced,  the  letter  must  include  the 
citation  to  the  FERC  Reports,  the  date  nl 
issuance,  and  the  lead  docket  number  of 
the  proceeding  in  which  the  order  was 
issued. 

(5)  A  list  of  the  tariff  sheets  ent.losed, 

(6)  A  statement  of  the  nature,  the 
reasons,  and  the  basis  for  the  filing.  Th<? 
statement  must  include  a  summary  of 
the  changes  or  additions  made  to  the 
tariff  or  executed  service  agreement,  as 
appropriate.  A  detailed  explanation  of 
the  need  for  each  change  or  addition  to 
the  tariff  or  executed  service  agreement 
must  be  included.  The  natural  gas 
company  also  must  note  all  relevant 
precedents  rflied  upon  to  prepare  its 
filing. 

(7)  Any  requests  for  waiver.  A  request 
for  waiver  must  include  a  reference  lo 
the  specific  section  of  the  statute, 
regulations,  or  the  company's  tari'f  from 
which  waiver  is  sought,  and  a 
justification  for  the  waiver. 

(b)^a  certification  of  service  to  all 
affected  customers  and  interested  stale 
commissions. 

§  154.8    Informal  sutMnisston  for  staff 
suggestions. 

.^ny  natural  gas  company  may 
informally  submit  a  proposed  tariff  or 
any  part  thereof  or  material  relating 
thereto  for  the  suggestions  of  the 
Commission  staff  prior  to  filing. 
Opinions  of  the  Commission  staff  are 
not  binding  upon  the  Conimissinn. 

Subpart  B — Form  and  Composition  of 
Tariff 

§154.101     Form. 

The  paper  copies  of  the  tariff  niiivi  W 
printed,  typewritten,  or  otherwise 
reproduced  on  8'/;  by  11  inch  sheets  nf 
a  durable  paper  so  as  to  result  in  a  i  le.ir 
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and  permane  it 
tariff  must  be 
1  Va  inches  or 
and  V2  inch 
punched  (3 


en 


h  oles) 


Title 
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record.  The  sheets  of  the 
ruled  to  set  off  borders  of 
top,  bottom,  and  left  sides 

the  right  side,  and 
on  the  left  side. 


page  and  arrangement, 
page  must  show  on  the 


.  For  example:  "Original 
i  of  (Name  of  Natural-Gas 


§154.102 

(a)  The  titl( 
front  cover: 

FERC  Gas  Tari 
[Volume  numltr 

Volume  No. 

Company] 
Filed  with  Th^ Federal  Energy  Regulatory 

Commission 

(b)  If  the  ta  iff  consists  of  two  or  more 
volume*,  the  volumes  must  be 
identified  by  "(Original)  Volume  No. 
(1)".  directly  jelow  the  words  "FERC 
Gas  Tariff." 

(c)  When  aiy  volume  of  a  tariff  is  to 
be  supersedei  i  or  replaced  in  its 
entirety,  the  1  eplacing  volume  must 
show  prominsntly  on  the  title  page  the 
volume  numfter  being  superseded  or 

example: 


replaced.  For 


FERC  Gas  Tari  f 

First  Revised  Volume  No.  1 

(Supersedes  O1  iginal  Volume  No.  1) 


(d)  The  first 
which  must 
shown  in  par  igraph 
and.  in  addit  on 
address  of  thu 


page  must  be  a  title  page 
(^ry  the  information 

(b)  of  this  section 
the  name,  title,  and 
person  to  whom 
communicatit)ns  concerning  the  tariff 


ser  t 


she*  ts 


should  be 

(e)  All 
information 

(1) 
the  top 
of  the 

which  must 
"FERC  Gas 
volume  i 

(2) 
the  title  page 
marginal  ru 
appear  after 
No.  (number 
numbered  in 
Tariff  Sheet 
contained  in 
natural  gas 
electronic 

(3)  Issuing 
the  left  belov 
must  be 
the  name  anc 
authorized  tc 
Immediately 
"Issued  on 


Identifii  .at  ion 

mai^i  nal 
compa  ly 
le: 

Tiriff.' 
denlificati 
Numbei  ing 
[e  at 

liig. 
t  le 


m«d 


issue 

(4)  Effectiv^ 
the  lower 
placed  "Effe(it 
specific  e 
company. 

(5)7ari^ 
Commission 


jffec  i 


JMI 


must  have  the  following 
J  laced  in  the  margins: 

At  the  left,  above 
ruling,  the  exact  name 
must  be  shown,  under 
set  forth  the  words 
together  with 
ion. 
of  sheets.  Except  for 
at  the  right  above  the  top 
the  sheet  number  must 
words  "(Original)  Sheet 
All  sheets  must  be 
the  manner  set  forth  in  the 

ination  Guidelines 
the  instructions  for  filing 
cdmpany  tariffs  on 
ia. 
officer  and  issue  date.  On 
the  lower  marginal  ruling, 
d  "Issued  by":  followed  by 
title  of  the  person 
issue  the  sheet, 
jelow  must  be  placed 
allowed  by  the  date  of 


date.  On  the  right  below 
ginal  ruling  must  be 
ive":  followed  by  the 
ive  date  proposed  by  the 


Si 


eets  filed  to  comply  with 
jrders.  Tariff  sheets  which 


are  filed  to  comply  with  Commission 
orders  must  carry  the  following  notation 
in  the  bottom  margin:  "Filed  to  comply 
with  order  of  the  Federal  Energy 
Regulatory  Commission,  Docket  No. 
(number),  issued  (date).  (FERC  Reports 
citation)." 

§  1 54.103    Composition  of  tariff. 

(a)  The  tariff  must  contain  sections,  in 
the  following  order:  a  table  of  contents. 
a  preUminary  statement,  a  map  of  the 
system,  currently  effective  rates, 
composition  of  rate  schedules,  general 
terms  and  conditions,  form  of  service 
agreement,  and  an  index  of  customers. 

(b)  Rate  schedules  must  be  grouped 
according  to  class  and  numbered 
serially  within  each  group,  using  letters 
before  the  serial  number  to  indicate  the 
class  of  service.  For  example:  FT-1,  FT- 
2  may  be  used  for  firm  transportation 
service;  IT-1.  IT-2  may  be  used  for 
interruptible  transportation  service;  X- 
1.  X-2  may  be  used  for  schedules  for 
which  special  exception  has  been 
obtained. 

§  154.104    Table  of  contents. 

The  table  of  contents  must  contain  a 
list  of  the  rate  schedules,  sections  of  the 
general  terms  and  conditions,  and  other 
sections  in  the  order  in  which  they 
appear,  showing  the  sheet  number  of  the 
first  page  of  each  section.  The  list  of  rate 
schedules  must  consist  of:  the 
alphanumeric  designation  of  each  rate 
schedule,  a  very  brief  description  of  the 
ser\'ice.  and  the  sheet  number  of  the 
first  page  of  each  rate  schedule. 

§  154.105    Preliminary  statement. 

The  preliminary  statement  must 
contain  a  brief  general  description  of  the 
company's  operations  and  may  also 
contain  a  general  explanation  of  its 
policies  and  practices.  General  rules  and 
regulations,  and  any  material  necessary 
for  the  interpretation  or  application  of 
the  rate  schedules,  may  not  be  included 
in  the  preliminary  statement. 

§154.106    Map. 

(a)  The  map  must  show  the  general 
geographic  location  of  the  company's 
principal  pipeline  facilities  and  of  the 
points  at  which  service  is  rendered 
under  the  tariff.  The  boundaries  of  any 
rate  zones  or  rate  areas  must  be  shown 
and  the  areas  or  zones  identified.  The 
entire  system  should  be  displayed  on  a 
single  map.  In  addition,  a  separate  map 
should  be  provided  for  each  zone. 

(b)  The  map  must  be  provided  on 
paper  only. 

(c)  The  map  must  be  revised  to  reflect 
any  major  changes.  The  revised  map 
must  be  filed  no  later  than  April  30  of 
the  calendar  year  after  the  major  change. 


§  154.107    Currently  effective  rates. 

(a)  This  section  of  the  tariff  must 
present  the  currently  effective  rates  and 
charges  under  each  rate  schedule. 

(b)  All  rates  must  be  clearly  stated  in 
cents  or  in  dollars  and  cents  per  thermal 
unit.  The  unit  of  measure  must  be  stated 
for  each  component  of  a  rate. 

(c)  A  rate  having  more  than  one  part 
must  have  each  component  set  out 
separately  under  appropriate  headings 
(e.g..  "Reservation  Charge,"  "Usage 
Charge.") 

(d)  Where  a  component  of  a  rate  is 
adjusted  by  a  limited  rate  change,  the 
adjustment  must  be  stated  in  a  separate 
column  on  the  rate  sheet. 

(e)  A  total  rate,  indicating  the  sum  of 
the  rate  components  under  paragraph  (c) 
of  this  section  plus  the  adjustments 
under  paragraph  (d)  of  this  section, 
must  be  shown  in  the  last  column  at  the 
end  of  a  line  for  a  rate,  so  that  a  reader 
can  readily  determine  the  separate 
components  comprising  the  total  rate  for 
a  service. 

§  154.108    Composition  of  rate  schedules. 

The  rate  schedule  must  contain  a 
statement  of  the  rate  or  charge  and  all 
terms  and  conditions  governing  its 
application,  arranged  as  follows: 

(a)  Title.  Each  rate  schedule  must 
have  a  title  consisting  of  a  designation 
of  the  type  or  classification  of  service 
(see  §  154.103(b)).  and  a  statement  of  the 
type  or  classification  of  service  to  which 
the  rate  is  applicable. 

(b)  Availability.  This  paragraph  mu.st 
describe  the  conditions  under  which  the 
rate  is  offered,  including  any  geographic 
zone  limitations. 

(c)  Applicability  and  character  of 
sen'ice.  This  paragraph  must  fully 
describe  the  kind  or  classification  of 
service  to  be  rendered. 

(d)  Summary  of  rates.  This  paragraph 
must  briefly  set  forth  all  components  of 
the  rates,  refer  to  the  location  of  the 
rates  in  the  Currently  Effective  Rates, 
and  provide  a  description  of  the 
calculation  of  the  monthly  charges  for 
each  rate  component. 

(e)  Other  provisions.  All  other  major 
provisions  governing  the  application  of 
the  rate  schedule,  such  as  determination 
of  billing  demand,  contract  demand, 
heat  content,  and  measurement  base, 
must  be  set  forth  with  appropriate 
headings  or  incorporated  by  reference  to 
the  applicable  general  terms  and 
conditions. 

(f)  Applicable  terms  and  conditions. 
This  paragraph  either  states  that  all  of 
the  general  terms  and  conditions  set 
forth  in  the  tariff  apply  to  the  rate 
schedule,  or  specifies  which  of  the 
general  terms  and  conditions  do  not 
apply. 


§  1 54. 1 09    General  terms  and  conditions. 

(a)  This  section  of  the  tariff  contains 
terms  and  conditions  of  service 
applicable  to  all  or  any  of  the  rate 
schedules.  Subsections  and  paragraphs 
must  be  numbered  for  convenient 
reference. 

(b)  The  general  terms  and  conditions 
of  the  tariff  must  contain  a  statement  of 
the  company's  policy  with  respect  to  the 
financing  or  construction  of  laterals 
including  when  the  pipeline  will  pay 
for  or  contribute  to  the  construction 
cost.  The  term  "lateral"  means  any 
pipeline  extension  (other  than  a 
mainline  extension)  built  from  an 
existing  pipeline  facility  to  deliver  gas 
to  one  or  more  customers,  including 
new  delivery  points  and  enlargements 
or  replacements  of  existing  laterals. 

(c)  The  general  terms  and  conditions 
of  the  tariff  must  contain  a  statement  of 
the  manner  in  which  the  company 
discounts  its  rates  and  charges.  The 
statement,  specifying  the  order  in  which 
each  rate  component  will  be  discounted, 
must  be  in  accordance  with  Commission 
policy. 

§154.110    Form  of  service  agreement. 

The  tariff  must  contain  an  unexecuted 
pro  forma  copy  of  each  form  of  service 
agreement.  The  form  for  each  service 
must  refer  to  the  ser\ice  to  be  rendered 
and  the  applicable  rate  schedule  of  the 
tariff;  and,  provide  spaces  for  insertion 
of  the  name  of  the  customer,  effective 
date,  expiration  date,  and  term.  Spaces 
may  be  provided  for  the  insertion  of 
receipt  and  delivery  points,  contract 
quantity,  and  other  specifics  of  each 
transaction  as  appropriate. 

§154.111    Index  of  customers. 

(a)  If  a  pipeline  is  in  compliance  with 
the  reporting  requirements  of  §  284.106 
or  §  284.223  of  this  chapter,  then  an 
index  of  customers  need  not  be 
provided  in  the  tariff. 

(b)  If  all  of  a  pipelines  jurisdictional 
transportation  and  sales  are  pursuant  to 
part  157  of  this  chapter,  then  an  index 
of  customers  must  be  provided  that 
contains  an  alphabetical  list  of  all  firm 
transportation,  storage,  and  sales 
customers  under  the  tariff,  and  show, 
for  each  rate  schedule  or  schedules:  the 
execution  date,  effective  date,  expiration 
date,  and  the  term  of  the  contract,  and 
the  contract  units  (in  Mcf,  MMBtu. 
therm,  or  Dth). 

(c)  The  index  of  customers  must  be 
kept  current  by  filing  new  or  revised 
sheets  semi-annually.  The  filings  must 
coincide  with  the  filings  of  the 
company's  FERC  Form  No.  2  or  2-A  and 
FERC  Form  No.  11 


§  154.112    Exception  to  form  and 
composition  of  tariff. 

(a)  The  Commission  may  permit  a 
special  rate  schedule  to  be  filed  in  the 
form  of  an  agreement  in  the  case  of  a 
special  operating  arrangement, 
previously  certificated  pursuant  to  part 
157  of  this  chapter,  such  as  for  the 
exchange  of  natural  gas.  The  special  rate 
schedule  must  contain  a  title  page 
showing  the  parties  to  the  agreement, 
the  date  of  the  agreement,  a  brief 
description  of  services  to  be  rendered, 
and  the  designation.  "Rate  Schedule  X- 
(numberj."  Special  rate  schedules  may 
not  contain  any  supplements. 
Modifications  must  be  by  revised  or 
insert  sheets.  Special  rate  schedules 
must  be  included  in  Volume  No.  2  of 
the  tariff.  Volume  No.  2  must  contain  a  , 
table  of  contents  which  is  incorporated 
with  the  table  of  contents  of  Volume  No 
1 

(b)  Contracts  for  service  pursuant  to 
part  284  of  this  chapter  that  do  not 
conform  to  the  form  of  service 
agreement  must  be  filed.  Such  non- 
conforming agreements  must  be 
referenced  in  Volume  No.  1 

Subpart  C — Procedures  for  Changing 
Tariffs 

§154.201    Filing  requirements. 

In  addition  to  the  requir^mnits  of 
subparts  A  and  B  of  this  part.  thf> 
following  must  be  included  with  the 
filing  of  any  tariff,  executed  s«r\ice 
agreement,  or  part  thereof,  liiat  changes 
or  supersedes  any  tariff,  contract,  or  pa.'-t 
thereof,  on  file  with  the  Commission 

(a)  A  marked  version  of  the  pages  to 
be  changed  or  superseded  showing 
additions  and  deletions.  All  new 
language  must  be  marked  by  eiihor 
highlight,  backgroimd  shading,  bold 
text,  or  underlined  text.  Deleted 
language  must  be  indicated  by  strike- 
through.  A  marked  version  of  the  pages 
to  be  changed  must  be  included  in  each 
copy  of  the  filing  required  'ny  those 
regulations. 

(b)  Documentation  whetl:er  in  the 
form  of  worksheets,  or  otherwise, 
sufficiently  detailed  to  support  th(; 
company's  proposed  chan^;e. 

(1)  The  documentation  must  iiulude 
but  is  not  limited  to  the  scliedulos. 
workpapers,  and  supporting 
documentation  required  b\  these  rules 
and  regulation*  and  the  Conmiission's 
orders. 

(2)  All  rate  changes  in  the  filing  must 
be  supported  by  step-by-step 
mathematical  calculations  and  sufficient 
written  narrative  to  allow  the 
Commission  and  interested  parties  to 
duplicate  the  company's  calculations. 


(3)  Any  data  or  summaries  included 
in  the  filing  purporting  to  reflect  the 
books  of  account  must  be  supported  by 
accounting  workpapers  setting  forth  all 
necessary  particulars  from  which  an 
auditor  may  readily  verify  that  such 
data  are  in  agreement  with  the 
company's  books  of  account.  All 
statements,  schedules,  and  workpapers 
must  be  prepared  in  accordance  with 
the  classifications  of  the  Commission  s 
Uniform  System  of  Accounts. 
Workpapers  in  support  of  all 
adjustments,  computations,  and  other 
information,  properly  indexed  and 
cross-referenced  to  the  filing  and  othor 
workpapers,  must  be  available  for 
Commission  examination. 

(4)  Where  a  rate,  cost,  or  voIuiik'  :v 
derived  from  another  rate.  cost,  or 
volume,  the  derivation  must  be  sh(jwn 
mathematically  and  be  accompanied  b\ 
.3  written  narrative  sufficient  to  allow 
the  Commission  and  interested  partii-s 
to  duplicate  the  calculations.  If  thn 
derivation  is  due  to  a  load  factor 
iidjuslniont.  application  uf  a  perfi-ntup' 
or  other  adjusting  factor,  the  pipeline 
must  also  note  or  explain  the  origin  ot 
the  adjusting  factor 

(5)  Where  workpapers  show- 
progressive  calculations,  any 
discontinuity  between  one  workin>; 
paper  and  another  must  be  explaim^i! 

§  154.202    Filings  to  initiate  a  new  rate 
schedule. 

(a)  When  the  filing  is  to  initiate  a  n<\\ 
service  authorized  under  a  blanket 
authority  in  part  284  of  this  chapter  i!ie 
filing  must  comply  with  the 
rp(juirements  of  this  paragraph 

(1)  Filings  under  this  paragraph  v.n'.--: 

(i)  Adhere  to  the  requirements  ol 
subparts  A.  B;  and  C  of  this  part. 

(ii)  Contain  a  description  of  the  u-  w 
sor\ii:e.  including,  but  not  limited  to 
the  proposed  effective  date  for 
commiincement  of  service,  appiu  ;ttji]i'\ 
whether  the  service  is  interruptible  ni 
firm,  and  the  necessity  for  the  servic  e. 

(Hi)  Explain  how  the  new  service  will 
differ  from  existing  services,  int  ludini;  .i 
concise  description  of  the  natur.il  y;.is 
company's  existing  operations. 

(iv)  Explain  the  impact  of  the  ww 
ser\ice  on  existing  firm  and 
interruptible  customers,  including;  bii! 
not  limited  to 

[A]  The  adequacy  of  existing  tap.n  il\ 
if  the  proposed  service  is  a  firm  ser\  k  e 
and 

(B)  The  effect  on  receipt  and  deliM-rx 
point  fiexibility.  nominating  an<l 
scheduling  priorities,  allocation  <jl 
capacity,  operating  conditions,  and 
curtailment,  for  any  new  service, 

(v)  Include  workpapers  that  detail  i  ■ 
computations  underlving  the  pnipos.  . 
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the  order.  Such  compliance  filings  may 
not  be  combined  with  other  rate  or  tariff 
change  filings.  A  compMance  filing  that 
includes  other  changes  or  that  does  not 
comply  with  the  applicable  order  in 
every  respect  may  be  rejected. 

§154.204    Changes  related  to  suspended 
tariffs,  executed  service  agreements,  or 
parts  thereof. 

(a)  Changes  in  suspended  tariffs, 
executed  sen'ice  agreements,  or  parts 
thereof.  A  natural  gas  company  may  not, 
within  the  period  of  suspension,  file  any 
change  in  a  proposed  tariff,  executed 
service  agreement,  or  part  thereof,  that 
has  been  suspended  by  order  of  the 
Commission,  except  by  special 
permission  of  the  Commission  granted 
upon  application  therefor  and  for  good 
cause  shown. 

(b)  Changes  in  tariffs,  executed  senice 
agKeinents,  or  parts  thereof  continued 
in  effect,  and  which  were  to  be  changed 
by  the  suspended  filing.  A  natural  gas 
company  may  not,  within  the  period  of 
suspension,  file  any  change  in  a  tariff, 
executed  service  agreement,  or  part 
thereof,  that  is  continued  in  effect  by 
operation  of  the  order  of  suspension, 
and  that  was  proposed  to  be  changed  by 
the  suspended  filing,  except: 

(1)  Under  a  previously  approved  tariff 
provision  permitting  a  limited  rate 
change,  or 

(2)  By  special  permission  of  the 
Commission. 

§  154.205    Motion  to  place  suspended  rates 
into  effect. 

(a)  If  a  rate  proceeding  initiated  under 
st'ttion  4(e)  of  the  Natural  Gas  Act  has 
not  lH;en  concluded  and  an  or-der  issued 
by  the  Commission  before  the  expiration 
of  the  suspension  period,  the  filed 
change  of  rate,  charge,  classification,  or 
service  will  go  into  effect  upon  motion 
of  the  pipeline  company. 

(b)  If.  priorto  theend  of  the 
.suspension  poriod,  the  Commission  has 
issued  an  order  requiring  changes  in  the 
filed  rates,  or  the  filed  rates  recover 
costs  for  facilities  not  certificated  and  in 
service  as  of  the  proposed  effective  date, 
the  pipeline  must  file  a  motion  to  place 
the  suspended  rates  into  effect  not  less 
than  30  days  nor  more  than  60  days 
prior  to  the  end  of  the  suspension 
period,  or  such  later  effective  date 
requested  by  the  pipeline.  The  motion 
must  be  accompanied  by  revised  tariff 
sheets  reflecting  any  changes  ordered  by 
the  Commission  or  modifications 
ajiproved  by  the  Commission  during  the 
suspension  period  under  §  154.204.  The 
filing  of  the  revised  tariff  sho(;ts  must: 

(1)  Comply  with  the  requirements  of 
subparts  \.  B,  and  C  of  this  part; 

['!)  Identify  the  Commission  order 
directing  the  revision; 


(3)  List  the  modifications  made  to  the 
currently  effective  rate  during  the 
suspension  period,  the  docket  numl)er 
in  which  the  modifications  were  filed, 
and  identify  the  order  permitting  the 
modifications. 

(c)  Where  the  Commission  has 
suspended  the  effective  date  of  a  change? 
of  rate,  charge,  classification,  or  service 
for  less  than  one  day,  the  proposed 
change  of  rate,  charge,  classification,  or 
service  wHl  go  into  effect  without  a 
motion,  subject  to  refund,  on  the 
authorized  effective  date. 

§  154.206    Notice  requirements. 

All  proposed  changes  in  tariffs, 
contracts,  or  any  parts  thereof  must  be 
filed  with  the  Commission  and  posted 
not  less  than  30  days  nor  more  than  GO 
days  prior  to  the  proposed  effective. date 
thereof,  unless  a  waiver  of  the  time 
periods  is  granted  by  the  Commission. 

§154.207    Service  on  customers  and  other 
parties. 

The  company  must  serve  copies  of  the 
filing  upon  the  company's  customers 
and  state  regulatory  commissions  on  or 
before  the  filing  date. 

§  1 54.208    Form  of  notice  tor  Federal 
Register 

The  company  must  file  a  form  of 
notice  suitable  for  publication  in  the 
Federal  Register  The  company  must 
also  submit  a  copy  of  the  notice  on  a 
separate  SV^"  diskette  in  ASCII  format. 
Each  diskette  must  be  labelled  with  the 
name  of  the  company  and  the  words 
"notice  of  filing."  The  notice  must  be  in 
the  following  form. 

INITEn  STATES  OF  AMERICA  FEDERAL 

ENERGY  REGULATORY  COMMISSION 
(Name  of  Company) 
Docket  No. 
Noli(«  of  Proposed  Changes  in  FERC  Gas 

Tariff 

Take  notice  that  on  (date),  (name  of 
I  oinpany)  tendert-d  for  filing  as  part  of  its 
FFRG  Gas  Tariff.  Volume  No.  (nuniber),  the 
following  tariff  -ilieets,  to  become  effe(  tive 
(insert  effective  date).  (List  tariff  sheets)  |Thi: 
following  language  in  thn  first  paragraph 
applies  only  to  rate' change  filings!  The 
proposed  changes  would  (increase/decrease) 
revenues  from  jurisdictional  service  by 
(dollar  amount)  twsed  on  the  1 2-monlh 
period  ending  (d£jte).  as  adjusted.  |For 
proposed  changes  other  than  changed  rates 
nnd  charges,  the  company  must  state 
concisely  the  nature  of  these  changes.! 

IThe  company  must  briefly  descrit>e  the 
reasons  for  the  proposed  changes  in  the 
second  paragraph. I 

.\ny  jjerson  desiring  to  be  heard  oi  to 
protest  this  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal  Energy 
Regulatory  Commission.  Washington.  DC 
20420.  in  accordance  with  sections  385.214 
and  385  211  of  ihn  Commission's  Rules  and 
Regulations.  .Ml  such  motions  or  protests 


must  be  filed  on  or  before  (insert  date  10  days 
after  filing  date).  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will  not 
serve  to  make  protestanis  parties  to  the 
proceeding.  Any  person  wishing  to  become  a 
party  must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection  in  the 
Public  Reference  Room. 

§  154.209    Protests,  interventions,  and 
comments. 

(a)  Unless  the  notice  issued  by  the 
Commission  provides  otherwise,  any 
protest,  intervention  or  comment  to  a 
tariff  filing  made  pursuant  to  this  part 
must  be  filed  in  accordance  with 
§385.211  of  this  chapter,  not  later  than 
10  days  after  the  subject  tariff  filing.  A 
protest  must  state  the  basis  for  the 
objection.  A.  protest  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestant  a  party 
to  the  proceeding.  A  person  wi.shing  to 
become  a  party  to  the  proceedmg  must 
file  a  motion  to  intervene. 

(b)  Any  motion  to  intervene  must  be 
filed  in  accordance  with  §  385.214  of 
this  chapter- 

Subpart  D— Material  To  Be  Filed  With 
Changes 

§  1 54.301    Changes  in  rate  schedules, 
forms  of  service  agreements,  or  the  general 
terms  and  conditions. 

A  filing  to  revise  rate  schedules,  forms 
of  service  agreements,  or  the  general 
terms  and  conditions,  must: 

(a)  .adhere  to  the  requirements  of 
subparts  A,  B.  and  C.  of  this  part; 

(b)  Contain  a  description  of  the 
change  in  serv'ice,  including,  but  not 
limited  to,  applicability,  necessity  for 
the  change,  identification  of  services 
and  types  of  customers  that  will  be 
affected  by  the  change; 

(c)  Explain  how  the  proposed  tariff 
provisions  differ  from  those  currently  in 
effect,  including  an  example  showing 
how  the  existing  and  proposed  tariff 
provisions  operate.  Explain  why  the 
change  is  being  proposed  at  this  time; 

(d)  Explain  tne  impact  of  the 
proposed  revision  on  firm  and 
interruptible  customers,  including  any 
changes  in  a  customer's  rights  to 
capacity  in  the  manner  in  which  a 
customer  is  able  to  use  such  capacity, 
receipt  or  delivery  point  flexibility, 
nominating  and  scheduHng, 
curtailment,  capacity  release. 

(e)  Include  workpapers  showing  the 
estimated  effect  on  revenues  and  costs 
over  the  12-month  period  commencing 
on  the  proposed  effective  date  of  the 
filing.  If  the  filing  proposes  to  change  an 
existing  penalty  provision,  provide 
workpapers  showing  the  penalty 


revenues  and  associated  quantities 
under  the  existing  penalty  provision 
during  the  latest  12-month  period. 

(0  List  other  filings  pending  before 
the  Commission  which  may 
significantly  affect  the  fifing. 

§  154.302    Changes  in  rates. 

(a)  Except  for  changes  in  rates 
pursuant  to  subparts  E,  F,  G,  and  H.  of 
this  part,  any  natural  gas  company  filing 
for  a  change  in  rates  or  charges,  except 
for  a  minor  rate  change,  must  submit,  in 
addition  to  the  material  required  by 
subparts  A,  B,  and  C  of  this  part,  the 
Statements  and  Schedules  described  in 
t?  154.313 

(b)  A  natural  gas  company  filing  for  a 
minor  rate  change  must  file  the 
Statements  and  Schedules  described  in 
§154.314. 

(c)  A  natural  gas  company  filing  for  a 
change  in  rates  or  charges  must  be 
prepared  to  go  forward  at  a  hearing  and 
sustain,  solely  on  the  material  submitted 
with  its  filing,  the  burden  of  proving 
that  the  proposed  changes  are  just  and 
reasonable.  The  filing  and  supporting 
workpapers  must  be  of  such 
composition,  scope,  and  format  as  to 
comprise  the  company's  complete  case- 
in-chief in  the  event  that  the  change  is 
suspended  and  the  matter  is  set  for 
hearing. 

§  154.303    Previously  submitted  material. 

(a)  If  all,  or  any  portion,  of  the 
information  called  for  by  this  part  has 
already  been  submitted  to  the 
Commission  within  six  months  of  the 
filing  date  of  this  application,  or  is 
included  in  other  data  filed  pursuant  to 
this  part,  specific  reference  thereto  may 
be  made  in  lieu  of  resubmission 

(b)  If  a  new  FERC  Form  No  2  or  2- 
A  is  required  to  be  filed  within  60  days 
from  the  end  of  the  base  period,  the  new 
FERC  Form  No.  2  or  2-A  must  be  filed 
concurrently  with  the  rate  change  filing. 
There  must  be  furnished  to  the  Director. 
Office  of  Pipeline  Regulation,  with  the 
rate  change  filing,  one  copy  of  the  FERC 
Form  No.  2  or  2-A. 

§154.304    Test  periods. 

Statements  A  through  M,  O,  P,  and 
supporting  schedules,  in  §  154.313  and 
§  154.314,  must  be  based  upon  a  test 
period. 

(a)  If  the  natural  gas  company  has 
been  in  operation  for  12  months  on  the 
filing  date,  then  the  test  period  consists 
of  a  base  period  followed  by  an 
adjustment  period. 

(1)  The  base  period  consists  of  12 
consecutive  months  of  the  most  recently 
available  actual  experience.  The  last  day 
of  the  base  period  may  not  lx»  more  than 
4  months  prior  to  the  filing  date  The 


rate  factors  (volumes,  costs,  and  billing 
determinants)  established  during  the 
base  period  may  be  adjusted  for  changes 
in  revenues  and  costs  which  are  known 
and  measurable  with  reasonable 
accuracy  at  the  time  of  the  filing  and 
which  will  become  effective  within  0 
months  after  the  base  period  1  he  b.iso 
period  factors  must  be  adjusted  to 
eliminate  nonrecurring  items.  The 
company  may  adjust  its  base  period 
factors  to  normalize  items  elimin.Urd  .is 
nonrecurring. 

(2)  The  period  of  up  to  9  months  ;ifli>r 
the  base  period  is  the  adjustment 
period. 

(3)  The  test  period  may  not  extend 
more  than  9  months  beyond  the  filing 
date 

(b)  If  the  natural  gas  company  h.is  nut 
been  in  operation  for  12  months  on  the 
filing  date,  then  the  test  period  muM 
consist  of  12  consecutive  months  ending 
not  more  than  one  year  after  the  filing 
date  Rate  factors  may  be  adjusted  as 
above  but  must  not  be  adjusted  for 
occurrences  anticipated  after  the  12- 
month  period 

(c)(1)  Adjustments  to  base  period 
experience,  or  to  estimates  whore  12 
months'  experience  is  not  available, 
may  include  the  costs  for  facilities  for 
which  either  a  permanent  or  temporarv 
certificate  has  been  granted,  provided 
such  facilities  will  be  in  service  wiiliin 
the  test  period,  or  a  certificate 
application  is  pending.  The  filing  must 
identify  facilities,  related  costs  and  the 
docket  number  of  each  such  outstanding 
certificate  Adjustments  to  base  period 
experience,  or  to  estimates  where  12 
months'  experience  is  not  available, 
mav  not  include  any  amounts  for 
facilities  that  require  a  certificate  of 
public  convenience  and  necessity,  if  a 
certificate  has  not  been  issued  by  the 
filing  date 

(2)  When  a  pipeline  files  a  motion  to 
place  the  rates  into  effect,  the  filing 
must  be  revised  to  exclude  the  costs 
associated  with  any  facilities  not  in 
service  as  of  the  earlier  of  the  efferli\<' 
date  or  the  end  of  the  test  period. 

(d)  The  Commission  may  allow 
reasonable  deviation  from  the 
prescribed  test  period. 

§154.305    Format  of  statements, 
schedules,  workpapers  and  supporting 
data. 

(a)  All  statements,  schedules,  ami 
workpapers  must  be  prepared  in 
accordance  with  the  Commission's 
Uniform  Svstem  of  Accounts. 

(b)  The  data  in  support  of  the 
proposed  rate  change  must  include  I  hi* 
required  particulars  of  book  data, 
adjustments,  and  other  computations 
and  information  on  which  the  comp.iiiv 
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ratemaking  method  is  to  be  effective 
beyond  the  term  of  the  settlement. 

(4)  Income  tax  purposes  means  for  the 
purpose  of  computing  income  tax  under 
the  provisions  of  the  Internal  Revenue 
Code  or  the  income  tax  provisions  of  the 
laws  of  a  State  or  political  subdivision 
of  a  State  (including  franchise  taxes). 

(5)  Income  tax  component  means  that 
part  of  the  cost-of-service  that  covers 
income  tax  expenses  allowable  by  the 
Commission. 

(G)  Ratemaking  purposes  means  for 
the  purpose  of  fixing,  modifying, 
accepting,  approving,  disapproving  or 
rejecting  rates  under  the  Federal  Power 
Act  or  the  Natural  Gas  Act. 

(7)  Tax  effect  means  the  tax  reduction 
or  addition  associated  with  a  specific 
expense  or  revenue  transaction. 

(8)  Transaction  means  an  activity  or 
event  that  gives  rise  to  an  accounting 
entry  that  is  used  in  determining 
revenues  or  e.xpenses. 

(c)  Reduction  of,  and  Addition  to. 
Rate  Base.  (1 )  The  rate  base  of  an 
interstate  pipeline  using  tax 
normalization  under  this  section  must 
be  reduced  by  the  balances  that  are 
properly  recordable  in  Account  No.  281. 

"Accumulated  deferred  income  taxes — 
accelerated  amortization  prof)erty". 
Account  No.  282,  "Accumulated 
deferred  income  taxes — other  property' 
and  Account  No.  283,  "Accumulated 
deferred  income  taxes — other."  Balances 
that  are  properly  recordable  in  Account 
No.  190.  "Accumulated  deferred  income 
taxes,"  must  be  treated  as  an  addition  to 
rale  base. 

(2)  Such  rate  base  reductions  or 
additions  must  be  limited  to  deferred 
taxes  related  to  rate  base,  construction, 
or  any  revenue  or  expense  item  that 
affects  the  jurisdictional  cost-of-service. 

(3)  If  an  interstate  pipeline  uses  an 
approved  cost  tracking  mechanism,  the 
rate  base  reductions  or  additions 
required  under  this  paragraph  apply 
only  to  the  extent  that  the  balances 
referenced  in  paragraph  (c)(1)  of  this 
section  are  not  used  in  calculations  of 
carrying  charges  on  amounts  subjei:t  to 
the  cost  tracking  mechanism. 

(d)  Special  rules.  (1)  This  paragraph 
applies: 

(i)  If  the  rate  applicant  has  not 
provided  deferred  taxes  in  the  same 
amount  that  would  have  accrued  had 
tiix  normalization  been  applied  for  the 
tax  effects  of  timing  difference 
transactions  originating  at  any  time 
prior  to  the  test  period;  or 

(ii)  If,  as  a  resuh  of  changes  in  tax 
rates,  the  accumulated  provision  for 
deferred  taxes  becomes  deficient  in  or  in 
excess  of  amounts  necessary  to  meet 
futurt!  tax  liabilities  as  determined  by 
application  of  the  current  tax  rate  to  all 


timing  difference  transactions 
originating  in  the  test  period  and  prior 
to  the  test  period. 

(2)  The  interstate  pipeline  must 
compute  the  income  tax  component  in 
its  cost-of-service  by  making  provision 
for  any  excess  or  deficiency  in  deferred 
taxes. 

(3)  The  interstate  pipeline  must  apply 
a  Commission-approved  ratemaking 
method  made  specifically  applicable  to 
the  interstate  pipeline  for  determining 
the  cost-of-service  provision  described 
in  paragraph  (d)(2)  of  this  section.  If  no 
Commission-approved  ratemaking 
method  has  been  made  specifically 
applicable  to  the  interstate  pipeline, 
then  the  interstate  pipeline  must  use 
some  ratemaking  method  for  making 
such  provision,  and  the  appropriateness 
of  such  method  will  be  subject  to  case- 
by-case  determination. 

(4)  An  interstate  pipeline  must 
continue  to  include,  as  an  addition  or 
reduction  to  rate  base,  any  deficiency  or 
excess  attributable  to  prior  flow-through 
or  changes  in  tax  rates  (paragraphs 
(d){l)(i)  and  (d)(l)(ii)  of  this  section), 
until  such  deficiency  or  excess  is  fully 
amortized  in  accordance  with  a 
Commission  approved  ratemaking 
method 

§  154.307    Cash  working  capital. 

A  natural  gas  company  that  files  a 
tariff  change  under  this  part  may  not 
receive  a  cash  working  capital 
adjustment  to  its  rate  base  unless  the 
company  or  other  participant  in  a  rate 
proceeding  under  this  part 
demonstrates,  with  a  fully  developed 
and  reliable  lead-lag  study,  a  net 
revenue  receipt  lag  or  a  net  expens*; 
payment  lag  (revenue  lead).  Any 
demonstrated  net  revenue  receipt  lag 
will  be  credited  to  rate  base;  and.  any 
demonstrated  net  expense  payment  lag 
will  l>e  deducted  from  rate  base. 

§  1 54.308    Joint  facilities. 

The  Statements  required  by  ?j  154.313 
nuist  show  all  costs  (investment, 
operation,  maintenance,  depreciation, 
taxes)  that  have  been  allocated  to  the 
natural  gas  operations  involved  in  the 
subject  rate  change  and  are  associated 
with  joint  facilities.  The  methods  used 
in  making  such  allocations  must  be 
provided. 

§  154.309    Representation  of  cnief 
accounting  officer. 

The  filing  must  include  a  statement 
executed  by  the  chief  accounting  offictT 
or  other  authorized  accounting 
representative  of  the  filing  company 
representing  that  the  cost  statements, 
supporting  data,  and  workpapers,  that 
purport  to  reflect  the  books  of  the 
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company  do,  in  fact,  set  forth  the  results 
shown  by  such  books. 

§  1 54.31 0    Incremental  expansions. 

(a)  For  every  expansion  for  which 
incremental  rates  are  charged  and  for 
every  major  expansion  since  the 
pipeline's  last  rate  case,  the  company 
must  show,  on  separate  statements  and 
schedules  under  §  154.313  and 

§  154.314,  the  costs  associated  with  the 
expansion,  until  the  Commission 
authorizes  the  costs  of  the  incremental 
facilities  to  be  rolled-in  to  the  pipeline's 
rates.  For  every  expansion  that  has  an 
at-risk  provision  in  the  certificate 
authorization,  the  costs  associated  with 
the  facility  must  be  showTi  on  separate 
statements  and  schedules  under 
§  154.313  and  §  154.314.  until  the 
Commission  removes  the  at-risk 
condition. 

(b)  The  statements  and  schedules 
must  provide  the  formulae  and  explain 
the  bases  used  in  the  allocation  of 
common  costs  to  each  incremental 
facility. 

§154.311    Zones. 

If  the  company  maintains  records  of 
costs  by  zone,  and  proposes  a  zone  rate 
methodology  based  on  these  costs,  the 
statements  and  schedules  in  §  154.313 
and  §  154.314  must  reflect  costs  detailetl 
by  zone. 

§  154.312    Updating  of  statements. 

(a)  Certain  statements  and  schedules 
in  §  154.313,  that  include  test  period 
data,  must  be  updated  with  actual  data 
by  month  and  must  be  resubmitted  in 
the  same  formal  and  with  consecutive 
12  month  running  totals,  for  each  month 
of  the  adjustment  period.  The  first 
updated  statement  or  schedule  must  be 
submitted  to  the  Commission  one 
month  after  the  filing  date  or  one  month 
after  the  quarter  following  the  base 
period,  whichever  is  later.  Subsequent 
updated  statements  or  schedules  must 
be  filed,  quarterly,  one  month  after  the 
end  of  the  quarter  for  each  month  of  the 
test  period.  The  updated  filings  must 
reference  the  associated  docket  number 
and  must  be  filed  in  the  same  format, 
form,  and  number  as  the  original  filing. 

(b)  The  statements  and  schedules  to 
be  updated  are:  Statements  C,  D  and  H- 
4;  Schedules  B-1,  B-2,  C-3,  D-2.  E-2. 
E:-4,  G-1.  G-4,  G-5,  G-6,  H-l(l)(a),  H- 
Ul)(b),  H-l(l)(c).  H-l(3)(a)  through  H- 
1(3)(1).  H-2(l),  H-3(3),  I^,  and  1-6. 

§  1 54.31 3    Composition  of  Statements. 

(a)  Statement  A.  Cost-of-service 
Summary.  Summarize  the  overall  gas 
utility  cost-of-service:  operation  and 
maintenance  expenses,  depreciation, 
taxes,  credits  to  cost-of-service,  and 


return  as  developed  in  other  statements 
and  schedules. 

(b)  Statement  B.  Rate  Base  and  Return 
Summary.  Summarize  the  overall  gas 
utility  rate  base  shown  in  Statements  C. 
D.  and  E  and  Schedules  B-1  and  B-2. 
Show  the  application  of  the  claim«Mi  rate 
of  return  to  the  overall  rate  base. 

(1)  Schedule  B-1.  Accumulated 
Deferred  Income  Taxes  (Accoujit  Nos. 
190, 282,  and  283).  Show  monthly  book 
balances  of  accumulated  deferred 
income  taxes  for  each  of  the  12  montlis 
during  the  base  period.  List  all  items  for 
which  the  accumulated  deferred  income 
ta.xes  are  calculated.  In  adjoining 
columns,  show  additions  and 
reductions  for  the  adjustment  period 
balance  and  the  total  adjusted  balance. 
Separately  identify  the  individual 
components  and  the  amounts  in  these 
accounts  that  the  company  si*eks  to 
include  in  its  rate  base. 

(2)  Schedule  B-2  Regulatory  Asset 
and  Liability.  Show  monthly  book 
balances  of  regulatory  assets  (Account 
No.  182.3)  and  liabilities  (Account  No 
254)  for  each  of  the  12  months  during 
the  base  period.  In  adjoining  columns, 
show  additions  and  reductions  for  the 
adjustment  period  balance  and  the  total 
adjusted  balance.  Separately  identify  the 
individual  components  and  the  amoimts 
in  these  accounts  that  the  company 
seeks  to  include  in  its  rate  base.  Identify 
any  specific  Commission  authority  that 
required  the  establishment  of  these 
amounts. 

(c)  Statement  C.  Cost  of  Plant 
Summary.  Show  the  amounts  of  gas 
utility  plant  classified  by  Account  Nos 
101.  102.  103.  104.  105.  106.  107,  117.1. 
117.2.  and  117.3  as  of  the  beginning  of 
the  12  months  of  actual  experience,  the 
book  additions  and  reductions  (in 
separate  coliunns)  during  the  12 
months,  and  the  book  balances  at  the 
end  of  the  12-month  period.  In 
adjoining  columns,  show  the  claimed 
adjustments,  if  any,  to  the  book  balances 
and  the  total  cost  of  plant  to  be  included 
in  rate  base.  Explain  all  adjustments  in 
the  following  schedules. 

(1)  Schedule  C-1.  End  of  Base  Period 
Plant  Functionalized.  Demonstrate  the 
ending  base  period  balance  for  Plant  in 
Serv  ice,  in  columnar  fonn.  by  detailed 
plant  account  prescribed  by  the 
Commission's  Uniform  System  of 
Accounts  for  Natural  Gas  Companies 
(part  201  of  this  chapter)  with  subtotals 
by  functional  classifications,  e.g.. 
Intangible  Plant,  Manufactured  Gas 
Production  Plant.  Natural  Gas 
Production  and  Gathering  Plant, 
Products  Extraction  Plant.  Storage  Plant. 
Transmission  Plant,  Distribution  Plant, 
and  General  Plant.  Show  zones,  to  the 
extent  required  by  §  154.311,  and 


expansions,  to  the  extent  required  by 
§154.310. 

(2)  Schedule  C-2.  Plant  in  Service  as 
Adjusted.  Show  tlie  proposed  test 
period  Adjusted  Plant  in  Service  by 
function  as  in  Schedule  C-1.  Separately 
identify  those  facilities  and  associated 
costs  claimed  for  the  test  pt.'riod  that 
require  certificate  authority  but  such 
authority  has  not  been  obtained  at  the 
time  of  filing.  Give  the  docket  numbt>r 
of  the  certificate  proceeding. 

(3)  Schedule  C-3.  Show,  for  Aci.tjunts 
106  and  107,  a  fist  of  work  orders 
claimed  in  the  rale  base.  Give  the  work 
order  number,  docket  number, 
description,  amount  of  each  work  order, 
and  the  amounts  of  each  type  of 
undistributed  construction  overhead. 

(4)  Schedule  C-4.  Give  details  of  eac:h 
storage  project  owned,  showing  cost  by 
major  functions.  Show  storage  gas 
quantities  and  associated  costs  by 
account  for  the  test  period  and  for  the 
12  months  of  actual  experience. 

(5)  Schedule  C-5.  This  schedule  is 
part  of  the  workpapers.  State  the 
methods  and  procedures  followed  in 
capitalizing  the  allowance  for  funds 
used  during  construction  and  other 
construction  overheads. 

(6)  Schedule  C-6.  This  schedule  is 
part  of  the  workpapers.  Set  forth  the 
cost  of  Plant  in  Service  carried  on  the 
company's  books  as  gas  utility  plant 
which  was  not  being  used  in  rendering 
gas  service.  Describe  the  plant.  This 
schedule  must  be  provided  only  if  thertf 
is  a  significant  change  in  such  amounts 
since  the  end  of  the  year  reported  in  the 
company's  last  FERC  Form  No.  2  or  2- 
A. 

(d)  Statement  D.  .■\ccumulated 
Provisions  for  Depreciation.  I>'pietion. 
and  Amortization.  Show  the 
accumulated  provisions  for 
depreciation,  depletion,  amortization, 
and  abandonment  (Account  No.  lOH, 
detailed  by  functional  plant 
.  classification,  and  Account  No.  1 1 1 ),  as 
of  the  beginning  of  the  12  months  of 
actual  experience,  the  book  additions 
and  reductions  during  the  12  months, 
and  the  balances  at  the  end  of  the  1 2- 
month  period.  In  adjoining  columns, 
show  adjustments  to  these  ending  book 
balances  and  the  total  adjusted  balances. 
All  adjustments  must  be  explained  in 
the  supporting  material.  Any  authorized 
negative  salvage  must  be  reflected  as  a 
separate  part  of  Account  108.  For  each 
functional  plant  classification,  show 
depreciation  reserve  associated  with 
offshore  and  onshore  plant  separately 
The  following  schedules  and  additional 
material  must  be  submitted  as  part  of 
Statement  D: 

{\]  Schedule  D-1  This  schedule  is 
part  of  the  work  papers.  Show  the 
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reserve  book  balance 
that  portion  of  the 
rate  not  yet  approved  by 
the  depreciation  rates, 
dumber  of  the  order 
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D-2.  Pro'jected  End  of 
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of  Accumulated 
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).  The  following  schedules 
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adjustment  to  the  gas 
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operating  and  maintenance  expenses  for 
the  base  period.  Cash  working  capital 
allowances  in  the  form  of  additions  to 
rate  base  may  not  exceed  one-eighth  of 
the  annual  operating  expenses,  as 
adjusted,  net  of  non-cash  items. 

(2)  Schedule  E-2.  Set  forth  monthly 
balances  for  materials,  supplies  and 
prepayments  in  such  detail  as  to 
disclose,  either  by  subaccounts  regularly 
maintained  on  the  books  or  by  analysis 
of  the  principal  items  included  in  the 
main  account,  the  nature  of  such 
charges. 

(3)  Schedule  E-3.  This  schedule  must 
be  submitted  only  by  applicants 
utilizing  an  authorized  PGA 
mechanism.  Show  the  quantifies  and 
the  respective  costs  of  natural  gas  stored 
at  the  beginning  of  the  test  period;  the 
input,  output,  and  balance  remaining  in 
storage  (on  a  Dth  basis);  aftd,  associated 
costs,  by  months,  method  of  pricing  the 
input,  output  and  balance.  Any  claimed 
adjustments  must  be  explained. 

(4)  Schedule  E-4.  If  gas  is  priced  in 
and  out  of  storage  through  FERC 
Account  Nos.  164.1,  164.2.  and  164.3. 
the  base  period's  storage  activity  must 
be  reconciled  with  amounts  charged  to 
such  accounts  and  any  difference  must 
be  explained.  Companies  using  the  last- 
in-first-out  (LIFO)  method  of  storage 
inventory  accounting,  must  provide  the 
data  required  by  this  schedule  by  LIFO 
"layers" 

(5)  Schedule  E-5.  Show  the 
computations,  cross-references,  and 
sources  from  which  the  data  used  in 
computing  claimed  working  capital  are 
derived. 

(f)  Statement  F-J.  Rate  of  Return 
Claimed.  Show  the  percentage  rate  of 
return  claimed  and  the  general  reasons 
therefor.  Where  any  component  of  the 
capital  of  the  filing  company  is  not 
primarily  obtained  through  its  own 
financing,  but  is  primarily  obtained 
from  a  company  by  which  the  filing 
company  is  controlled,  as  defined  in  the 
Commission's  Uniform  System  of 
Accounts,  then  the  data  required  by 
these  statements  must  be  submitted 
with  respect  to  the  debt  capital, 
preferred  stock  capital,  and  common 
stock  capital  of  such  controlling 
company  or  any  intermediate  company 
through  which  such  funds  have  been 
secured.  Furnish  the  Commission  staff  a 
copy  of  the  latest  pr6spectus  issued  by 
the  filing  natural  gas  company,  any 
superimposed  holding  company,  or 
subsidiary  companies. 

(g)  Statement  F-2.  Show. 

(1)  The  capitalization,  capital 
structure,  cost  of  debt  capital,  preferred 
stock  capital,  and  the  claimed  return  on 
stockholders'  equity; 


(2)  The  weighted  cost  of  each  capital 
class  based  on  the  capital  structure;  and, 

(3)  The  overall  rate  of  return  claimed, 
(h)  Statement  F-3.  Debt  Capital.  Show 

the  weighted  average  cost  of  debt  capital 
based  upon  the  following  data  for  each 
class  and  series  of  long-term  debt 
outstanding  according  to  the  balance 
sheet,  as  of  the  end  of  the  12-month  base 
period  of  actual  experience  and  as  of  the 
end  of  the  9-month  test  period. 

(1)  Title. 

(2)  Date  of  issuance  and  date  of 
maturity. 

(3)  Interest  rate. 

(4)  Principal  amount  of  issue:  Gross 
proceeds;  Underwriters'  discount  or 
commission:  Amount;  Percent  gross 
proceeds;  Issuance  expense:  Amount; 
Percent  gross  proceeds;  Net  proceeds; 
Net  proceeds  per  unit. 

(5)  Cost  of  money:  Yield  to  maturity 
based  on  the  interest  rate  and  net 
proceeds  per  unit  outstanding 
determined  by  reference  to  any 
generally  accepted  table  of  bond  yields. 
The  yield  to  maturity  is  to  be  expressed 
as  a  nominal  annual  interest  rate.  For 
example,  for  bonds  having  semiannual 
payments,  the  yield  to  maturity  is  twice 
the  semiannual  rate. 

(6)  If  the  issue  is  owned  by  an 
affiliate,  state  the  name  and  relationship 
of  the  owner. 

(7)  If  the  filing  company  has  acquired, 
at  a  discount  or  premium,  some  part  of 
the  outstanding  debt  which  could  be 
used  in  meeting  sinking  fund 
requirements,  or  for  other  reasons, 
separately  show:  the  annual 
amortization  of  the  discount  or 
premium  for  each  series  of  debt  from  the 
date  of  reacquisition  over  the  remaining 
life  of  the  debt  being  retired;  and,  the 
total  discount  and  premium,  as  a  result 
of  such  amortization,  applicable  to  the 
test  period. 

(i)  Statement  F-4.  Preferred  Stock 
Capital.  Show  the  weighted  average  c()st 
of  preferred  stock  capital  based  upon 
the  following  data  for  each  class  and 
series  of  preferred  stock  outstanding 
according  to  the  balance  sheet,  as  of  the 
end  of  the  12-month  base  period  of 
actual  experience  and  as  of  the  end  of 
the  nine-month  test  period. 

(1)  Title. 

(2)  Date  of  issuance. 

(3)  If  callable,  call  price. 

(4)  If  convertible,  terms  of  conversion. 

(5)  Dividend  rate. 

(6)  Par  or  stated  amount  of  issue: 
Gross  proceeds;  Under\\Titers'  discount 
or  commission:  Amount;  Percent  gross 
proceeds;  Issuance  expenses:  Amount; 
Percent  gross  proceeds;  Net  proceeds: 
Net  proceeds  per  unit. 

(7)  Cost  of  money:  Annual  dividend 
rate  divided  by  net  proceeds  per  unit. 


(8)  State  whether  the  issue  was 
offered  to  stockholders  through 
subscription  rights  or  to  the  public. 

(9)  If  the  issue  is  owned  by  an 
affiliate,  state  the  name  and  relationship 
of  owner. 

(j)  Statement  G.  Revenues,  Credits  and 
Billing  Determinants.  Show  the  total 
revenues,  from  jurisdictional  emd  non- 
jurisdictional  services,  classified  in 
accordance  with  the  Commission's 
Uniform  System  of  Accounts  for  the 
base  period  and  for  the  base  period  as 
adjusted.  Separate  operating  revenues 
(e.g..  reservation  charges,  demand 
charges,  usage  charges,  commodity 
charges,  injection  charges,  withdrawal 
charges,  etc.)  from  revenues  received 
from  penalties,  surcharges  or  other 
sources  (e.g..  ACA,  GRI.  transition 
costs).  Show  each  service  separately. 
Show  separately  the  information  for 
fimi  services  under  contracts  witli  a 
primary  term  of  less  than  one  year. 
Show  the  principal  components 
comprising  each  of  the  various  items 
which  are  reflected  as  credits  to  the 
cost-of-service  in  preparing  Statement 
A,  Overall  Cost-of-service.  Any 
transition  cost  component  of 
intcrruptible  transportation  revenue 
must  not  be  treated  as  operating 
revenues  as  defined  above.  The 
following  schedules  must  be  submitted 
as  part  of  Statement  G: 

(1)  Schedule  G-1.  Base  Period 
Revenues.  For  the  base  period,  show 
total  actual  revenues  for  each  customer 
by  rate  schedule,  by  contract,  by  month, 
by  billing  determinant  and  totals. 
Billing  determinants  must  not  be 
adjusted  for  discounting.  Provide  actual 
throughput  (i.e.,  usage  or  commodity 
quantities,  unadjusted  for  discounting) 
and  actual  contract  demand  levels 
(unadjusted  for  discounting).  Provide 
this  information  sep.irately  for  firm 
service  under  contracts  with  a  primary 
term  of  less  than  one  year.  For  each 
customer  that  released  capacity  during 
the  base  period,  show  separately  the 
released  usage  quantities  and  associated 
revenues  by  rate  schedule,  by  contract, 
by  month  and  totals  for  the  base  period. 
Separate  operating  revenues  from 
revenues  received  from  surcharges  or 
other  sources  (e.g.,  ACA,  GRI.  transition 
costs).  Identify  customers  who  are 
affiliates.  Identify  rate  schedules  under 
which  costs  are  allocated  and  rate 
schedules  under  which  revenues  are 
credited  for  the  base  period  with  cross- 
references  to  the  other  filed  statements 
and  schedules. 

(2)  Schedule  G-2.  Adjustment  Period 
Revenues.  Show  comparative  revenues 
for  each  customer  by  rate  schedule,  by 
contract,  by  month,  by  billing 
determinant,  and  totals  for  the  base 


period  adjusted  for  known  and 
measurable  changes  which  are  expected 
to  occur  within  the  adjustment  period 
computed  under  the  rates  charged 
during  the  base  period;  and  computed 
under  the  rates  expected  to  be  charged. 
Billing  determinants  must  not  be 
adjusted  for  discounting.  Provide 
projected  throughput  (i.e..  usage  or 
commodity  quantities,  unadjusted  for 
discounting)  and  projected  contract 
demand  levels  (unadjusted  for 
discounting).  Provide  this  infomiation 
separately  for  firm  service  under 
contracts  with  a  primary  term  of  less 
than  one  year.  For  each  customer  that  is 
expected  to  release  capacity,  show 
separately  the  projected  released  usage 
quantities  (unadjusted  for  discounting) 
and  associated  revenues  by  rate 
schedule,  by  contract,  by  month,  and 
totals  for  the  projected  period.  Separate 
operating  revenues  from  revenues 
received  from  surcharges  or  other 
sources  (e.g.,  ACA,  GRI,  transition 
costs).  Identify  customers  who  are 
affiliates.  Identify  rate  schedules  under 
which  costs  are  allocated  and  rate 
schedules  under  which  revenues  are 
credited  for  the  adjustment  period  with 
cjoss-references  to  the  other  filed 
statements  and  schedules. 

(3)  Schedule  G-3.  Specify,  quantif)-, 
and  justify  each  proposed  adjustment 
(discounting,  capacity  release,  plant 
closure,  contract  termination,  etc.)  to 
base  period  actual  billing  determinants, 
and  provide  a  detailed  explanation  for 
each  factor  contributing  to  the 
adjustment.  Include  references  to  any 
certificate  docket  authorizing  changes. 
Submit  workpapers  with  all  formulae. 

(4)  Schedule  G-4.  At-Risk  Revenue. 
For  each  instance  where  there  is  a 
separate  cost-of-service  associated  with 
facilities  for  which  the  applicant  is  "at 
risk,"  show  the  base  period  and 
adjustment  period  revenue  by  customer, 
by  rate  schedule,  by  contract,  by  billing 
determinant  and  as  12-m.onth  totals. 
Provide  projected  throughput  (i.e.,  usage 
or  commodity  quantities,  unadjusted  for 
discounting)  and  projected  contract 
demand  levels  (unadjusted  for 
discounting). 

(5)  Schedule  G-5.  Other  Revenues, 
(i)  Describe  and  quantify,  by  month, 

the  types  of  revenue  included  in 
Account  Nos.  490-495  for  the  base  and 
test  periods.  Show  revenues  applicable 
to  the  sale  of  products.  Show  the 
principal  components  comprising  each 
of  \he  various  items  which  are  reflected 
as  credits  to  cost-of-service  in  Statement 
A. 

(ii)  To  the  extent  the  credits  to  the 
cost-of-service  reflected  in  Statement  A 
differ  from  the  amoimts  shown  on 
Schedule  G-5,  compare  and  reconcile 


the  two  statements.  Quantify  and 
explain  each  proposed  adjustment  to 
base  period  actuals.  For  Account  No. 
490.  show  the  name  and  location  of 
each  product  extraction  plant 
processing  gas  for  the  applicant,  and  the 
inlet  and  outlet  monthly  dth  of  the 
pipeline's  gas  at  each  plant.  Show  the 
revenues  received  by  the  applicant  by 
product  by  month  for  each  extraction 
plant  for  the  base  period  and  proposed 
fur  the  test  period. 

(iii)  Separately  state  each  item  and 
revenue  received  for  the  transportation 
of  liquids,  hquefiable  hydrorarlK)n.  or 
nonhvdrocarbon  constituents  owned  by 
shipp€;rs.  For  both  the  base  and  test 
periods,  indicate  by  shipper  contr.ict: 
the  quantity  transported  and  the 
revenues  received. 

(iv)  Separately  state  the  revenues 
received  from  the  release  by  the 
pipeline  of  tninsportation  and 
compression  capacity  it  holds  on  other 
pipeline  systems.  The  revenues  must 
equal  the  revenues  refiected  on 
Schedule  I-4(iv). 

(6)  Schedule  GS.  Miscellaneous 
Revenues. 

(i)  Separately  state  by  month  the  base 
and  adjustment  period  revenues  and  the 
associated  quantities  received  as 
penalties  from  jurisdictional  customers; 
the  revenues  received  from  cash  outs 
and  other  imbalance  adjustments:  and. 
the  revenues  received  from  exit  fees. 

(ii)  Statement  G  must  be  submitted  to 
all  affected  customers  and  State 
commissions  having  jurisdiction  over 
the  affected  customers.  The  submittal  to 
each  ol  the  affected  customers  may 
e.xclude  the  above  details  by  months 
(Schedules  G-1  and  G-2)  with  respect 
to  service  for  all  other  customers. 
Provided,  however,  that  a  copy  of 
Statement  G.  including  details  by 
months  with  respect  to  service  for  a 
particular  customer,  must  be  promptly 
submitted  to  that  customer  upon 
request. 

(k)  Statement  H-1 .  Operation  and 
Maintenance  Expenses.  Show  the  gas 
operation  and  maintenance  expenses 
according  to  each  appUcable  account  nf 
the  Commission's  Uniform  System  of 
Accounts  for  Natural  Gas  Companies! 
Show  the  expenses  under  columnar 
headings,  with  subtotals  for  each 
functional  classification,  as  follows: 
Operation  and  maintenance  expense  by 
months,  as  booked,  for  the  12  months  of 
actual  experience,  and  the  12-month 
total:  adjustments,  if  any.  to  expenses  as 
booked:  and.  total  adjusted  operation 
and  maintenance  expenses.  Provide  a 
detailed  narrative  e.xplanation  of.  and 
the  basis  and  supporting  workpapers 
for.  each  adjustment.  Specify  the  month 
or  months  during  which  the 
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adjustments  would  be  applied.  The 
following  sci  ledules  and  additional 
material  mu!  t  be  submitted  as  part  of 
Statement  H-1: 

(1)  SchedileH-Kl).  This  schedule  is 
part  of  the  w  orkpapers.  Show  the  labor 
costs,  materials  and  other  charges 
(excluding  p  urchased  gas  costs)  and 
expenses  associated  with  Account  Nos. 
810.  811,  and  812  recorded  in  each  gas 
operation  an  d  maintenance  expense 
account  of  tl  e  Uniform  System  of 
Accounts.  SI  low  these  expenses,  under 
the  columnar  headings,  with  subtotals 
for  each  functional  classiflcation,  as 
follows:  operation  and  maintenance 
expenses  by  months,  as  booked,  for  the 
12  months  ©factual  experience,  and  the 
12-month  tojal;  adjustments,  if  any,  to 
expenses  as  pooked;  and  total  adjusted 
operation  arild  maintenance  expenses. 
Disclose  anq  explain  any  special  accrual 
or  other  nonhalizing  accounting  entries 
for  internal  ]  lurposes  reflected  in  the 
monthly  exp  enses  presented  per  book. 
Explain  any  amounts  not  currently 
payable,  exc  ;pt  depreciation  charged 
through  clearing  accounts,  included  in 
operation  and  maintenance  expenses. 

(2)  Schedile  H-l(l)(a).  Labor  Costs. 

(3)  Schedile H-l(l)(b).  Materials  and 
Other  Charg(  is  (Excluding  Purchased 
Gas  Costs  and  items  shown  in  Schedule 
H-1  (l)(c)). 

(4)  Schedi  le  H-l(l)(c).  Expenses  and 
Associated  C  uantities  Applicable  to 
Accounts  Nc  s.  810,  811,  and  812.  Show 
the  expenses  and  quantities  for  each  of 
the  contra-ac  counts  for  both  base  and 
test  periods. 

(5)ScbedileH-l(2)(a). 

(i)  This  scl  ledule  is  to  be  filed  only  by 
a  pipeline  w  lich  has  a  Commission 
approved  PC  A  clause  in  its  tariff. 

(ii)  Show  total  system  weighted 
average  current  unit  cost  of  purchased 
gas  reflected  in  the  pipeUne's  latest 
effective  PC.  ^  rate  adjustment.  Explain 
any  adjustments  to  the  volumes  of  gas 
taken  from  a  ny  source  during  the  12 
months  of  a<  tual  experience.  No 
adjustments  are  to  be  made  to  reflect  the 
attachment  df  new  gas  supplies  unless 
the  facilities  of  the  filing  company  and 
the  supplier  are  or  will  have  been  in 
operation  di  ring  the  test  period. 

(iii)  In  the  event  adjustments  to  the 
volume  of  giiS  purchased  aggregate  more 
than  10  percent  of  the  total  volume  of 
gas  purchas(  d  during  the  12  months  of 
actual  exper  ence,  emd  are  due  to 
changes  in  g  as  purchasing  patterns  or 
additional  g  is  supply,  show  the 
minimum  ta  Ice-or-pay-for  quantities  for 
each  source  of  supply  applicable  at  the 
end  of  the  te  st  year  period  and  explain 
theadjustmdnts. 

{&)  Schedule  H-l(2)(b). 
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(i)  This  schedule  is  to  be  filed  only  by 
a  pipeline  that  has  a  Commission 
approved  PGA  clause  in  its  tariff. 

(ii)  Show  the  development  of  the 
purchased  gas  costs  for  the  test  period 
including  volumes,  the  PGA  rate 
utilized,  the  filing  date,  the  docket 
number  and  date  of  Commission  order 
underlying  such  unit  rate.  If  the 
company  purchases  and  sells  gas  under 
exchange  agreements,  show  the  methods 
of  recording  on  the  books,  total  gross 
volumes  exchanged,  net  dollar  amounts 
involved  and  details  of  each  major 
exchange. 

(7)  Schedule  H-l(3).  This  schedule  is 
part  of  the  workpapers.  Show,  for  the  12 
months  of  actual  experience  and 
claimed  adjustments:  a  classification  of 
principal  charges,  credits  and  volumes; 
particulars  of  supporting  computations 
and  accounting  bases;  a  description  of 
services  and  related  dollar  amounts  for 
which  liability  is  incurred  or  accrued; 
and,  the  name  of  the  firm  or  individual 
rendering  such  services.  Expenses 
reported  in  Schedules  H-l(3)(a)  through 
H-l(3)(k)  of  $100,000  or  less  per  type  of 
service  may  be  grouped. 

(8)  Schedule  H-l(3)(a}.  Account  Nos. 
806,  808.1,  808.2,  809.1,  809.2,  823,  and 
any  other  account  used  to  record  fuel 
use  or  gas  losses. 

(9)  Schedule  H-l(3)(b).  Account  No. 
813.  Other  Gas  Supply  Expenses. 
Provide  details  of  each  type  of  expense. 

(10)  Schedule  H-l(3)(c).  Account  Nos. 
913  and  930.1.  Advertising  Expenses. 
Disclose  principal  types  of  advertising 
such  as  TV,  newspaper,  etc. 

(11)  Schedule  H-l(3)(d).  Account  No. 

921.  Office  Supplies  and  Expenses. 

(12)  Schedule  H-l(3)(e}.  Account  No. 

922.  Administrative  Expenses 
Transferred  Credit. 

(13)  Schedule  H-l(3)(f}.  Account  No. 

923.  Outside  Services  Employed. 

(14)  Schedule  H-l(3l(g).  Account  No. 
926.  Employee  Pensions  and  Benefits. 

(15)  Schedule  H-l(3j(h).  Account  No. 

928.  Regulatory  Commission  Expenses. 

(16)  Schedule  H-l(3)li).  Account  No. 

929.  Duplicate  Charges.  Credit. 

(17)  Schedule  H-l(3)(j).  Account  No. 
930.2.  Miscellaneous  General  Expenses. 

(18)  Schedule  H-l(3)(k). 
Intercompany  and  Interdepartmental 
Transactions.  If  the  expense  accounts 
contain  charges  or  credits  to  and  from 
associated  or  affiliated  companies  or 
nonutility  departments  of  the  company, 
submit  a  schedule,  or  schedules,  as  to 
each  associated  or  affiliated  company  or 
nonutility  department  showing: 

(i)  The  amount  of  the  charges,  or 
credits,  during  each  month  and  in  total 
for  the  base  period  and  the  adjustment 
period. 


(ii)  The  FERC  Account  No.  charged 
(or  credited). 

(iii)  Descriptions  of  the  specific 
services  performed  for,  or  by,  the 
associated/affiliated  company  or 
nonutility  department. 

(iv)  The  bases  used  in  determining  the 
amounts  of  the  charges  (credits)  and  an 
explanation  for  the  bases. 

(19)  Schedule  H-1  (3)(l).  Show  all 
lease  payments  contained  in  the 
operation  and  maintenance  accounts. 
Leases  of  $500,000  or  less  may  be 
grouped  by  type  of  lease. 

(1)  Statement  H-2.  Depreciation, 
Depletion.  Amortization  and  Negative 
Salvage  Expenses.  Show,  separately,  the 
gas  plant  depreciation,  depletion, 
amortization,  and  negative  salvage 
expenses  by  functional  classifications. 
For  each  functional  plant  classification, 
show  depreciation  reserve  associated 
with  offshore  and  onshore  plant 
separately.  Show,  in  separate  columns: 
expenses  for  the  12  months  of  actual 
experience;  adjustments,  if  any,  to  such 
expense;  and,  the  total  adjusted  expense 
claimed.  Explain  the  bases,  methods, 
essential  computations,  and  derivation 
of  unit  rates  for  the  calculation  of 
depreciation,  depletion,  and 
amortization  expense  for  the  12  months 
of  actual  experience  and  for  the 
adjustments.  The  amounts  of 
depreciable  plant  must  be  shown  by  the 
functions  specified  in  paragraph  C  of 
Account  No.  108,  Accumulated 
Provisions  for  Depreciation  of  Gas 
Utility  Plant,  and  Account  No.  111. 
Accumulated  Provision  for 
Amortization  and  Depletion  of  Gas 
Utihty  Plant,  of  the  Commission's 
Uniform  System  of  Accounts  for  Natural 
Gas  Companies,  and,  if  available,  for 
each  detailed  plant  account  (300  Series) 
together  with  the  rates  used  in 
computing  such  expenses.  Explain  any 
deviation  from  the  rates  determined  to 
be  just  and  reasonable  by  the 
Commission.  Show  the  rate  or  rates 
previously  used  together  with 
supporting  data  for  the  new  rate  or  rates 
used  for  this  filing.  The  following 
schedule  and  additional  material  must 
be  submitted  as  a  part  of  Statement  H- 
2: 

(1)  Schedule  H-2  (1).  Depreciable 
Plant. 

(i)  Reconcile  the  depreciable  plant 
shown  in  Statement  H-2  with  the 
aggregate  investment  in  gas  plant  shown 
in  Statement  C,  and  the  expense  charged 
to  other  than  prescribed  depreciation, 
depletion,  amortization,  and  negative 
salvage  expense  accounts.  Identify  the 
amounts  of  plant  costs  and  associated 
plant  accounts  used  as  the  bases  for 
depreciation  expense  charged  to 
clearing  accounts.  For  each  functional 


plant  classification,  show  depreciation 
reserve  associated  with  offshore  and 
onshore  plant  separately. 

(ii)  Schedule  H-2(l)  must  be  updated, 
as  set  forth  in  §  154.312,  with  actual 
depreciable  plant  and  reconciled  with 
updated  Statement  C. 

(m)  Statement  H-3.  Income  Taxes. 
Show  the  computation  of  allowances  for 
Federal  and  State  income  taxes  for  the 
test  period  based  on  the  claimed  return 
applied  to  the  overall  gas  utility  rate 
base.  To  indicate  the  accounting 
classification  applicable  to  the  amount 
claimed,  the  computation  of  the  Federal 
income  tax  allowance  must  show, 
separately,  the  amounts  designated  as 
current  tax  and  deferred  tax.  The 
following  schedules  and  additional 
material  must  be  submitted  as  a  part  of 
Statement  H-3: 

(1)  Schedule  H-3(l).  This  schedule  is 
part  of  the  work  papers.  Reconcile  the 
book  net  income  with  taxable  net 
income  as  reported  to  the  Internal 
Revenue  Ser\'ice  for  the  most  recent 
year  for  which  a  tax  return  was  filed. 
Explain  any  items  appearing  in  either 
the  reconciliation  or  the  tax  return  but 
not  both. 

(2)  Schedule  H-3(2).  This  schedule  is 
a  part  of  the  workpapers.  If  tax 
depreciation  differs  from  book 
depreciation,  show  the  computation  of 
the  tax  depreciation  indicating 
differences  between  book  and  tax 
depreciation  on  a  straight-line  basis;  and 
the  excess  of  liberalized  depreciation 
over  straight-line  depreciation  for  tax 
purposes  for  the  taxable  year  or  years. 

(3)  Schedule  H-3(3).  This  schedule  is 
part  of  the  workpapers.  Show  the 
income  tax  paid  each  State  in  the 
current  and/or  previous  year  covered  by 
the  test  period. 

(4)  Schedule  H-3{4l  This  schedule  is 
part  of  the  workpapers.  Show  the 
computation  of  an  updated 
reconciliation  between  book  depreciable 
plant  and  tax  depreciable  plant  and 
accumulated  provision  for  deferred 
income  taxes,  for  the  base  period  or 
latest  calendar  or  fiscal  year  (depending 
on  the  company's  reporting  period). 

(n)  Statement  H-4.  Other  Taxes.  Show 
the  gas  utihty  taxes,  other  than  Federal 
or  state  income  taxes,  in  separate 
columns,  as  follows:  Tax  expense  per 
books  for  the  12  months  of  actual 
experience  (separately  identify  the 
amounts  expensed  or  accrued  during 
the  period);  adjustments,  if  any,  to 
amounts  booked;  and,  the  total  adjusted 
taxes  claimed.  Show  the  kind  and 
amount  of  taxes  paid  under  protest  or  in 
connection  with  taxes  under  litigation. 
Show  taxes  by  state  and  by  type  of  tax. 
The  following  schedules  and  additional 


material  must  be  submitted  as  a  part  of 
Statement  H-4: 

(1)  Schedule  H-4(l).  This  schedule  is 
part  of  the  workpapers.  Show  the 
computations  of  adjusted  taxes  claimed 
in  Statement  H(4). 

(0)  Statement  I.  Statement  I  consists  of 
the  following  Schedules: 

(1)  Schedule  I-l.  Functionalization  of 
Cost-of-service.  Show  the  overall  cost- 
of-serxace  contained  in  Statement  A  as 
supported  by  Statements  B,  C,  D,  E,  G 
(revenue  credits)  and  H: 

(i)  SepcU-ate  overall  cost-of-service  by 
function  of  facility. 

(ii)  Separate  the  transmission,  storage 
and  gathering  facilities  between 
incremental  and  non-incremental 
facilities.  If  the  pipeUne  proposes  to 
directly  assign  the  costs  of  specific 
facilities,  it  must  provide  a  separate 
cost-of-service  for  every  directly 
assigned  facility  (e.g.,  lateral  or  storage 
field). 

(iii)  For  each  zone,  separately  state 
transmission,  storage,  and  gathering 
costs. 

(iv)  Show  the  method  used  to  allocate 
common  and  joint  costs  to  various 
functions.  Provide  the  factors 
underlying  the  allocation  of  general 
costs  (e.g.,  miles  of  pipe,  cost  of  plant, 
labor).  Show  the  formulae  used  and 
explain  the  bases  for  the  allocation  of 
common  and  joint  costs. 

(2)  Schedule  1-2.  Classification  of 
Costs-of-ser\'ice. 

(i)  For  each  functionalized  cost-of- 
service  provided  in  Schedule  I-l  (i),  (ii), 
and  (iii),  show  the  classification  of  costs 
between  fixed  costs  and  variable  costs 
and  between  reservation  costs  and  usage 
costs.  The  classification  must  be  for 
each  element  of  the  cost-of-service  (e.g.. 
depreciation  expenses,  state  income 
taxes).  For  operation  and  maintenance 
expenses  and  general  and 
administrative  expenses,  the 
classification  must  be  provided  by 
account  and  by  total. 

(ii)  Explain  the  basis  for  the 
classification  of  costs. 

(iii)  Explain  any  difference  between 
the  method  for  classifying  costs  and  the 
classification  method  underlying  the 
pipeline's  currently  effective  rates. 

(3)  Schedule  1-3.  Allocation  of  Cost- 
of-service. 

(i)  If  the  company  provides  gas  sales 
and  transportation  as  a  bundled  service, 
show  the  allocation  of  costs  between 
direct  sales  or  distribution  sales  and  the 
other  serxices.  If  the  company  provides 
unbundled  transportation,  show  the 
allocation  of  costs  between  services 
with  cost-of-service  rates  and  services 
with  market-based  rates,  including 
products  extraction,  sales,  and 
company-owned  production.  If  the  cost- 


of-service  is  allocated  among  rate  zones, 
show  how  the  classified  cost-of-service 
is  allocated  among  rate  zones  by 
function.  If  the  pipeline  proposes  to 
establish  rate  zones  for  the  first  time,  or 
to  change  existing  rate  zone  boundaries, 
explain  how  the  rate  zone  boundaries 
are  established. 

(ii)  Show  how  the  classified  costs  of 
service  provided  in  Schedule  1-2  or 
Schedule  1-3  (i)  are  allocated  among  the 
pipeline's  services  and  rate  schedules. 

(iii)  Provide  the  formulae  used  in  the 
allocation  of  the  cost-of-service.  Provide 
the  factors  underlying  the  allocation  of 
the  cost-of-service  (e.g.,  contract 
demand,  annual  billing  determinants, 
three-day  peak).  Provide  the  load  factor 
or  other  basis  for  any  imputed  demand 
quantities. 

(iv)  Explain  any  changes  in  the  basis 
for  the  allocation  of  the  cost-of-service 
from  the  allocation  methodologies 
underlying  the  currently  effective  rates. 

(4)  Schedule  1-4.  Transmission  and 
Compression  of  Gas  by  Others  (Account 
No.  858).  Provide  the  following 
information  for  each  transaction  for  the 
base  and  adjustment  period: 

(i)  The  name  of  the  transporter. 

(ii)  The  name  of  the  rate  schedule 
under  which  service  is  provided,  and 
the  expiration  date  of  the  contract. 

(iii)  Monthly  usage  volumes. 

(iv)  Monthly  revenues. 

(v)  The  monthly  revenues  for  volumes 
flowing  under  released  capacity.  The 
revenues  in  Schedule  I-4(iv)  must  also 
be  reflected,  separately,  as  a  credit  in 
Schedule  G-5. 

(5)  Schedule  1-5.  Three-day  Peak 
Deliveries.  Provide  the  following  data 
for  the  three  continuous  days  of 
maximum  transmission  system 
deliveries  during  the  winter  heating 
season  within  the  12  months  of  actual 
experience: 

(i)  Deliveries  by  customer  by  rate 
schedule  by  zone; 

(ii)  Deliveries  to  direct  sale  and 
distribution  customers; 

(iii)  Withdrawals  from  storage  for 
contract  storage  customers; 

(iv)  Withdrawals  bom  storage  for  no- 
notice  service; 

(v)  Withdrawals  from  storage  for 
system  use  including  balancing; 
'  (vi)  Fluctuations  in  line  pack  or  gas 
stored  in  the  pipeline; 

(vii)  Dates  and  average  temperatures; 

(viii)  If  three-day  peak  deliveries  are 
used  for  allocation  purposes,  explain 
any  adjustments  to  the  actual  three-day 
peak  deliveries. 

(6)  Schedule  1-6.  Gas  Balance.  Show 
by  months  and  total,  for  the  12  months 
of  actual  experience,  the  company's  Gas 
Account,  in  the  form  required  by  FERC 
Form  No.  2  pages  520  and  521.  Show 
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corresponding  estimated  data,  if 
claimed  to  be  diiTerent  from  actual 
experience  Provide  the  basis  for  any 
variation  b<  tween  estimated  and  actual 
base  period  data. 

(p)  Stater  lent  J.  Comparison  and 
Reconcilial  on  of  Estimated  Operating 
Revenues  V  fith  Cost-of-service.  Compare 
the  total  re>  enues  by  rate  schedule 
(Schedule  C  ^2)  to  the  allocated  cost-of- 
service  (Staeraent  I).  Identify  any 
surcharges  hat  are  reflected  in 
Statement  C  >  but  not  in  Statement  I. 

|1)  Schedule]-!.  Summary  of  Billing 
Determinants.  Provide  a  summary  of  all 
billing  dete  minants  used  to  derive 
rates.  Provii  le  a  reconciliation  of 
customers'  i  otal  billing  determinants  as 
shown  on  S  :hedule  G-2  with  those 
used  to  derive  rates  in  Schedule  j-2. 
Provide  an  i  ixplanation  of  how  any 
discount  ad  ustment  is  developed.  If 
billing  detei  minants  are  imputed  for 
interruptibli!  service,  explain  the 
method  for  i  :alculating  f__he  billing 
determinani  s. 

(2)  Sched  lie  J-2.  Derivation  of  Rates. 
Show  the  d(  rivation  of  each  rate 
component  jf  each  rate.  For  each  rate 
component  af  each  rate  schedule, 
include: 

(i)  A  refer  mce  (by  page,  line,  and 
column)  to  I  he  allocated  cost-of-service 
in  Statement  I; 

(ii)  A  refe:  ence  to  the  appropriate 
billing  detei  minants  in  Schedule  J-1. 

(iii)  Expla  n  any  changes  in  the 
method  usei  I  for  the  derivation  of  rates 
from  the  me  thod  used  in  developing  the 
underlying  i  ates. 
(q)  Stateinent  K.  (Reserved] 
(rj  Stateirient  L  Balance  Sheet. 
Provide  a  balance  sheet  in  the  form 
prescribed  h  y  the  Commission's 
Uniform  System  of  Accounts  for  Natural 
Gas  Compan  ies  as  of  the  beginning  and 
end  of  the  biise  period.  Include  any 
notes.  If  the  aaturai  gas  company  is  a  -     > 
member  of  a  group  of  companies,  also 
provide  a  ba  ance  sheet  on  a 
consolidatec  basis. 

(s)  Statem  ?nt  M.  Income  Statement. 
Provide  an  i  icome  statement,  including 
a  section  on  earnings,  in  the  forpi 
prescribed  by  the  Commission's 
Uniform  Sys  tem  of  Accounts  for  Natural 
Gas  Compan  ies  for  the  base  period. 
Include  any  notes.  If  the  natural  gas 
company  is  ii  member  of  a  system  group 
of  companies,  provide  an  income 
statement  or  a  consolidated  basis, 
(t)  Statemi  'nt  N.  [Reserved] 
(u)  Statem  ent  O.  Description  of 
Company  O]  lerations.  Provide  a 
description  ( if  the  compwny 's  service 
area  and  div  jrsity  of  operations.  Include 
the  followin  ;: 

(1)  Only  if  significant  changes  have 
occurred  sin  :e  the  filing  of  the  last 
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FERC  Form  No.  2  or  2-A,  provide  a 
detailed  system  map. 

(2)  A  list  of  each  major  expansion  and 
abandonment  since  the  company's  last 
general  rate  case.  Provide  brief 
descriptions,  approximate  dates  of 
operation  or  retirement  from  service, 
and  costs  classified  by  functions. 

(3)  A  detailed  description  of  how  the 
company  designs  and  operates  its 
systems.  Include  design  temperature. 

(v)  Statement  P.  Explanatory  Text  and 
Prepared  Testimony.  Provide  copies  of 
prepared  testimony  indicating  the  line 
of  proof  which  the  company  would  offer 
for  its  case-in-chief  in  the  event  that  the 
rates  are  suspended  and  the  matter  set 
for  hearing.  Name  the  sponsoring 
witness  of  all  ?ext  and  testimony. 
Statement  P  must  be  filed  concurrently 
with  the  other  schedules, 

§154.314    Schedules  for  minor  rate 
changes. 

(a)  A  change  in  a  rate  or  charge  that, 
for  the  test  period,  does  not  increase  the 
company's  revenues  by  the  smaller  of 
51,000,000  or  5  percent  is  a  minor  rate 
change.  A  change  in  a  rate  level  that 
does  not  directly  or  indirectly  result  in 
an  increased  rate  or  charge  to  any 
customer  or  class  of  customers  is  a 
minor  rate  change. 

(b)  In  addition  to  the  schedules  in  this 
section,  filings  for  minor  rate  changes 
must  include  Statements  L.  M,  O,  P,  I- 

1  throu^Ji  1-4,  and  J  of  §  154.313. 

(c)  The  schedules  of  this  section  must 
contain  the  principal  determinants 
essential  to  test  the  reasonableness  of 
the  proposed  minor  rate  change.  Any 
adjustments  to  book  figures  must  be 
separately  stated  and  the  basis  for  the 
adjustment  must  be  explained. 

(d)  Schedules  B-1,  B-2.  C,  D.  E,  H,  H- 
2.  and  H-4  of  this  section  must  be 
updated  with  actual  data  by  month  and 
must  be  resubmitted  in  the  same  format 
and  with  consecutive  12  month  running 
totals,  for  each  month  of  the  adjustment 
period.  The  first  updated  statement  or 
schedule  must  be  submitted  to  the 
Commission  one  month  after  the  filing 
date  or  one  month  after  the  quarter, 
whichever  is  later.  Subsequent  updated 
statements  or  schedvdes  must  be  made, 
quarterly,  one  month  after  the  end  of  the 
quarter  being  updated.  The  updated 
filings  must  reference  the  associated 
docket  number. 

(e)  Composition  of  schedules  for  a 
minor  rate  changes. 

(1)  Schedule  A.  Overall  Cost-of- 
ser\'ice  by  Function.  Summarize  the 
overall  cost-of-service  (operation  and 
maintenance  expenses,  depreciation, 
taxes,  retuni.aiid  credits  to  cost-of- 
service)  developed  from  the  supporting 
schedules  below. 


(2)  Schedule  B.  Overall  Rate  Base  and 
Return.  Summarize  the  overall  gas 
utility  rate  base  by  function.  Include  the 
claimed  rate  of  return  and  show  the 
application  of  the  claimed  rate  of  return 
to  the  overall  rate  base. 

(3)  Schedule  B-1.  Accumulated 
Deferred  Income  Taxes  (Account  Nos. 
190,  281,  282,  and  283).  Show  monthly 
book  balances  of  accumulated  deferred 
income  taxes  for  each  of  the  12  months 
during  the  base  period.  In  adjoining 
columns,  show  additions  and 
reductions  for  the  adjustment  period 
balance  and  the  total  adjusted  balance. 

(4)  Schedule  B-2.  Regulatory  Asset 
and  Liability.  Show  monthly  book 
balances  of  regulatory  asset  (Account 
No.  182.3)  and  liability  (Account  No. 
254)  for  each  of  the  12  months  during 
the  base  period.  In  adjoining  columns, 
show  additions  and  reductions  for  the 
adjustment  period  balance  and  the  total 
adjusted  balance.  Only  include  these 
accounts  if  recovery  of  these  balances 
are  reflected  in  the  company's  costs. 
Identify  the  specific  Commission 
authority  which  required  the 
establishment  of  these  accounts. 

(5)  Schedule  C.  Cost  of  Plant  by 
Functional  Classification  as  of  the  End 
of  the  Base  and  Adjustment  Periods. 

(6)  Schedule  D.  Accumulated 
Provisions  for  Depreciation.  Depletion, 
Amortization,  and  .Abandonment  by 
Functional  Classifications  as  of  the 
Beginning  and  as  of  the  End  of  the  T(^s5t 
Period. 

(7)  Schedule  E.  Working  Capital. 
Show  the  various  components  pmvided 
for  in  §  154.313.  Statement  E. 

(a)  Schedule  F.  Show  the  rate  of 
return  claimed  with  a  brief  explanation 
of  the  basis. 

(9)  Schedule  G.  (i)  Show  actual 
throughput  and  revenues  for  the  base 
period  at  rates  charged  during  that 
period  classified  in  accordance  with  the 
Commission's  Uniform  System  of 
Accoimts  and  by  jurisdictional  rate 
schedule. 

(ii)  Show  total  comparative  operating 
revenues  by  month,  by  rate  schedule,  by 
customer,  for  the  base  period  as 
adjusted  for  known  and  measurable 
changes  which  are  expected  to  occur 
within  the  test  period  computed  under 
the  rates  charged  during  the  ba.se  perio<l 
and  computed  under  the  rates  expected 
to  be  charged.  Provide  projected 
throughput  (i.e.,  usage  or  commodity 
quantities,  unadjusted  for  discounting) 
and  projected  contract  demand  levels 
(unadjusted  for  discounting).  Separate 
operating  revenues  from  revenues 
received  fixjm  penalties,  surcharges  or 
other  sources  (e.g.,  ACA,  GRI,  transition 
c:osts).  Identify  custonffers^ho  are 
rnplaeement  shippers  under  capacity 


release.  Identify  customers  who  are 
affiliates. 

(iii)  Identify  rate  schedules  under 
which  costs  are  allocated  and  rate 
schedules  under  which  revenues  are 
credited  for  the  test  period  with  cross- 
references  to  the  other  filed  statements 
and  schedules. 

(10)  Schedule  H.  Operation  and 
Maintenance  Expenses.  Show  the  gas 
operation  and  maintenance  expenses 
according  to  each  applicable  account  of 
the  Commission's  Uniform  System  of 
Accounts  for  Natural  Gas  Companies. 
The  expenses  must  be  showna  under 
appropriate  columnar-headings,  by 
labor,  materials  and  other  charges,  and 
purchased  gas  costs,  with  subtotals  for 
each  functional  classification:  Operation 
and  maintenance  expense  by  months,  as 
booked,  for  the  12  months  of  actual 
experience,  and  the  total  thereof; 
adjustments,  if  any,  to  expenses  as 
booked;  and.  total  adjusted  operation 
and  maintenance  expenses  claimed. 
Explain  all  adjustments.  Specify  the 
month  or  months  during  which  the 
adjustments  would  be  applicable. 

(11)  Schedule  H-1.  Workpapers  for 
Expense  Accounts.  Furnish  workpapers 
for  the  12  months  of  actual  experience 
and  claimed  adjustments  and  analyiical 
details  as  set  forth  in  §  154.313. 
Schedule  H-1  (3). 

(12)  Schedule  H-2.  Depreciation. 
Depletion,  Amortization  and  Negative 
Salvage  Expenses.  Show,  separately,  the 
gas  plant  depreciation,  depletion, 
amortization  and  negative  salvage 
expenses  by  functional  classifications. 
For  each  functional  plant  classification, 
show  depreciation  reserve  associated 
with  offshore  and  onshore  plant 
separately.  The  bases,  methods, 
essential  computations  and  derivation 
of  unit  rates  for  the  calculation  of 
depreciation,  depletion,  amortization 
and  negative  salvage  expenses  for  actual 
experience  must  be  explained. 

(13)  Schedule  H-3.  Income  Tax 
Allowances  Computed  on  the  Basis  of 
the  Rate  of  Return  Claimed.  Show  the 
computation  of  allowances  for  Federal 
and  State  income  taxes  based  on  the 
claimed  return  appUed  to  the  overall  gas 
utility  rate  base. 

(14)  Schedule  H-3(l).  This  schedule 
is  part  of  the  workpapers.  Show  the 
computation  of  an  updated 
reconciliation  between  book  depreciable 
plant  and  tax  depreciable  plant  and 
accumulated  provision  for  deferred 
income  taxes,  for  the  base  period  or 
latest  calendar  or  fiscal  year  (depending 
on  the  company's  reporting  period). 

(15)  Schedule  H-4.  Other  Taxes. 
Show  the  gas  utility  taxes,  other  than . 
Federal  or  state  income  taxes  in  separate 
columns,  as  follows;  Tax  expense  per 


books  for  the  12  months  of  actual 
experience;)  adjustments,  if  any.  to 
amounts  booked;  and,  the  total  adjusted 
taxes  claimed.  Provide  the  details  of  the 
kind  and  amount  of  taxes  paid  under 
protest  or  in  coimection  with  taxes 
under  litigation.  The  taxes  must  be 
shown  by  states  and  by  kind  of  taxes. 
Explain  all  adjustments. 

§  1 54.31 5    Other  support  for  a  filing. 

(a)  Any  company  filing  for  a  rate 
change  is  responsible  for  preparing  prior 
to  filing,  and  maintaining,  workpapers 
sufficient  to  support  the  filing.  In 
addition  to  the  workpapers 
accompanying  the  filing,  the  following 
material,  related  to  the  test  period,  must 
be  provided  to  the  Commission  on 
request: 

(1)  Copies  of  monthly  financial" 
reports  prepared  for  management 
purposes. 

(2)  Copies  of  accounting  analyses  of 
balance  sheet  accounts. 

(3)  Complete  trial  balances  of  all  the 
balance  sheet  accounts,  and  revenue 
and  expense  accounts  for  each  month  of 
actual  experience  used  for  the  base 
period  with  updates  for  the  subsequent 
months  of  the  adjustment  period. 

(4)  Analyses  of  the  miscellaneous 
revenues  (Account  No.  495)  and  related 
expenses  included  in  the  submitted 
cost-of-service. 

(5)  Copies  of  all  Office  of  the  Chief 
Accountant  orders,  instructions,  letters, 
findings,  and  settlements  since  the 
pipeline's  last  rate  change. 

(b)  If  the  natural  gas  company  has 
relied  upon  data  other  than  those  in 
Statements  A  through  P  in  §  154.313  in 
support  of  its  general  rate  change,  such 
other  data  must  be  identified  and 
submitted. 

Subpart  E— Limited  Rate  Changes 

§154.400    Additional  requirements. 

In  addition  to  the  requirements  of 
subparts  A,  B,  and  C  of  this  part,  any 
proposal  to  implement  a  limited  rate 
change  must  comply  with  this  subpart. 

§154.401    RO&D  expenditures. 

(a)  Requirements.  Upon  approval  by 
the  Commission,  a  natural  gas  company 
may  file  to  recover  research, 
development,  and  demonstration 
(RD&D)  expenditures  in  its  rates  under 
this  subpart. 

(b)  Applications  for  Rate  Treatment 
Approval.  (1)  An  application  for 
advance  approval  of  rate  treatment  may 
be  filed  by  a  natural  gas  company  for 
RD&D  expenditures  related  to  a  project 
or  group  of  projects  undertaken  by  the 
company  or  as  part  of  a  project 
undertaken  by  others.  When  more  than 


one  company  supports  an  RD&D 
organization,  the  RD&D  organization 
may  submit  an  application  that  covers 
the  organization's  RD&D  program. 
Approval  by  the  Commission  of  such  an 
RD&D  application  and  program  will 
constitute  approval  of  the  individual 
companies'  contributions  to  the  RD&D 
organization. 

(2)  An  application  for  advance 
approval  of  rate  treatment  must  include 
a  5-year  program  plan  and  must  be  filed 
at  least  180  days  prior  to  the 
commencement  of  the  5-year  period  of 
the  plan. 

(3)  A  5-year  program  plan  must 
include  at  a  minimum: 

(i)  A  statement  of  the  objectives  for 
the  5-year  period  that  relates  the 
objectives  to  the  interests  of  ratepayers, 
the  public,  and  the  industry  and  to  the 
objectives  of  other  major  research 
organizations. 

(ii)  Budget,  technical,  and  schedule 
information  in  sufficient  detail  to 
explain  the  work  to  be  performed  and 
allow  an  assessment  of  the  probability 
of  success  and  a  comparison  with  other 
organizations'  research  plans. 

(iii)  The  commencement  date, 
expected  termination  date,  and  expected 
annual  costs  for  individual  RD&D 
projects  to  be  initiated  during  the  first 
year  of  the  plan. 

(iv)  A  discussion  of  the  RD&D  efforts 
and  progress  since  the  preparation  of 
the  program  plan  submitted  the 
previous  year  and  an  explanation  of  any 
changes  that  have  been  made  in 
objectives,  priorities,  or  budgets  since 
the  plan  of  the  previous  year. 

(v)  A  statement  identi^ing  all 
jurisdictional  natural  gas  companies 
that  will  support  the  program  and 
specifying  the  amounts  of  their 
budgeted  support. 

(vi)  A  statement  identifying  those 
persons  involved  in  the  development, 
review,  and  approval  of  the  plan  and 
specifying  the  amount  of  effort 
contributed  and  the  degree  of  control 
exercised  by  each. 

(c)  Applications  must  describe  the 
RD&D  projects  in  such  detail  as  to 
satisfy  the  Commission  that  the  RD&D 
expenditures  qualify  as  valid, 
justifiable,  and  reasonable. 

(d)  Within  120  days  of  the  filing  of  an 
application  for  rate  treatment  approval 
and  a  5-year  program  plan,  the 
Commission  will  state  its  decision  with 
respect  to  acceptance,  partial 
acceptance,  or  rejection  of  the  plan,  or, 
when  the  complexity  of  issues  in  the 
plan  so  requires,  will  set  a  date  certain 
by  which  a  final  decision  will  be  made, 
or  will  order  the  matter  set  for  hearing. 
Partial  rejection  of  a  plan  by  the 
Commission  will  be  accompanied  by  a 
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decision  as  t  q  the  partial  level  of 
acceptance  \/hich  will  be  proportionally 
applied  to  a:  1  contributions  listed  for 
jurisdictions!  companies  in  the  plan. 
Approval  by  the  Commission  of  a  5-year 
plan  constitutes  approval  for  rate 
treatment  of  all  projects  identified  as 
starting  duri  ng  the  first  year  of  the 
approved  pi  in.  Continued  rate 
treatment  wi  11  depend  upon  review  and 
evaluation  of  subsequent  annual 
applicationsjand  S-year  program  plans. 

§  154.402    AQA  expenditures. 

(a)  Requirtments.  Upon  approval  by 
the  Commission,  a  natural  gas  pipeline 
company  m^y  adjust  its  rates,  annually, 
to  recover  frfim  its  customers  annual 
charges  assessed  by  the  Commission 
under  part  382  of  this  chapter  pursuant 
to  an  annuallcharge  adjustment  clause 
(AC A  clause).  The  ACA  clause  must  be 
filed  with  the  Commission  and  indicate 
the  amount  of  annual  charges  to  be 
flowed  through  per  unit  of  energy  sold 
or  transport^  (ACA  unit  charge).  The 
ACA  unit  ch  irge  will  be  specified  by  the 
Commission  at  the  time  the  Commission 
calculates  th  i  annual  charge  bills.  A 
company  must  reflect  the  ACA  unit 
charge  in  each  of  its  rate  schedules 
applicable  t(^  sales  or  transportation 
deliveries.  Ttie  company  must  apply  the 
ACA  unit  chkrge  to  the  usage 
component  af  rate  schedules  with  two-  - 
part  rates.  A  company  may  recover 
annual  charges  through  an  ACA  unit 
charge  mly  If  its  rates  do  not  otherwise 
reflect  the  cents  of  annual  charges 
assessed  by  the  Commission  under 

§  382.106(a)  of  this  chapter.  The 
applicable  annual  charge,  required  by 
§  382.103  of  piis  chapter,  must  be  paid 
before  the  company  applies  the  ACA 
unit  charge. 

(b)  Applic  ition  for  Rate  Treatment 
Approval.  A  company  seeking 
authonzatiou  to  use  an  ACA  unit  charge 
must  file  wil  \\  the  Commission  a 
separate  ACA  tariff  sheet  containing: 

(1)  A  statement  that  the  company  is 
collecting  an  ACA  per  unit  charge,  as 
approved  by  the  Conunission, 
applicable  tc  all  the  pipeline's  sales  and 
transportatiai  schedules, 

(2)  The  pet  unit  charge  of  the  ACA, 

(3)  The  proposed  effective  date  of  the 
tariff  change  (30  days  after  the  filing  of 
the  tariff  shept,  unless  a  shorter  period 
is  specifically  requested  in  a  waiver 
petition  and  approved),  and 

(4)  A  statement  that  the  pipeline  will 
not  recover  a  ny  annual  charges  recorded 
in  FERC  Accjount  No.  928  in  a 
proceeding  under  subpart  D  of  this  part. 

(c)  Changes  to  the  ACA  unit  charge 
must  be  filed  annually,  to  reflect  the 
annual  char{  e  unit  rate  authorized  by 
the  Conmiisj  ion  each  fiscal  year. 
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§  154.403    Periodic  rate  adjustments. 

(a)  This  section  applies  to  the 
passthrough,  on  a  periodic  basis,  of  a 
single  cost  item  or  revenue  item  for 
which  passthrough  is  not  regulated 
under  another  section  of  this  subpart, 
and  to  revisions  on  a  periodic  basis  of 
a  gas  reimbursement  percentage. 

(b)  Where  a  pipeline  recovers  fuel  use 
and  unaccounted-for  natural  gas  in 
kind,  the  fuel  reimbursement  percentage 
must  be  stated  in  the  tariff  either  on  the 
tariff  sheet  stating  the  ciu-rently  effective 
rate  or  on  a  separate  tariff  sheet  in  such 
a  way  that  it  is  clear  what  amount  of 
natural  gas  must  be  tendered  in  kind  for 
each  service  rendered. 

(c)  A  natural  gas  company  that  passes 
through  a  cost  or  revenue  item  or 
adjusts  its  fuel  reimbursement 
percentage  under  this  section,  must 
state  within  the  general  terms  and 
conditions  of  its  tariff,  the  methodology 
and  timing  of  any  adjustments.  The 
following  must  be  included  in  the 
general  terms  and  conditions: 

(1)  A  statement  of  the  nature  of  the 
revenue  or  costs  to  be  flowed  through  to 
the  customer; 

(2)  A  statement  of  the  manner  in 
which  the  cost  or  revenue  will  be 
collected  or  returned,  whether  through 
a  surcharge,  offset,  or  otherwise; 

.    (3J  A  statement  of  wiiicfa  customers 
are  recipients  of  the  revenue  credit  and 
which  rate  schedules  are  subject  to  the 
cost  or  fuel  reimbursement  percentage; 

(4)  A  statement  of  the  frequency  of  the 
adjustment  and  the  dates  on  which  the 
adjustment  will  become  effective; 

(5)  A  step-by-step  description  of  the 
manner  in  which  the  amount  to  be 
flowed  through  is  calculated  and  a  step- 
by-step  description  of  the  flowthrough 
mechanism,  including  how  the  costs  are 
classified  and  allocated.  Where  the 
adjustment  modifies  a  rate  established 
under  subpart  D  of  this  part,  the 
methodology  must  be  consistent  with 
the  methodology  used  in  the  proceeding 
under  subpart  D  of  this  part; 

(6)  Where  costs  or  revenue  credits  are 
accumulated  over  a  past  period  for 
periodic  recovery  or  return,  the  past 
period  must  be  defined  and  the 
mechanism  for  the  recovery  or  return 
must  be  detailed  on  a  step-by-step  basis. 
Where  the  natural  gas  company 
proposes  to  use  a  surcharge  to  clear  an 
account  in  which  the  difference 
between  costs  or  revenues,  recovered 
through  rates,  and  actual  costs  and 
revenues  accumulate,  a  statement  must 
be  included  detaihng,  on  a  step-by-step 
basis,  the  mechanism  for  calculating  the 
entries  to  the  account  and  for  passing 
through  the  account  balance. 

(7)  Where  carrying  charges  are 
computed,  the  calculations  must  be 


consistent  with  the  methodology  and 
reporting  requirements  set  forth  in 
§  154.501  using  the  carrying  charge  rate 
required  by  that  section.  A  natural  gas 
company  must  normalize  all  income  tax 
timing  differences  which  are  the  result 
of  differences  between  the  period  in 
which  expense  or  revenue  enters  into 
the  determination  of  taxable  income  and 
the  period  in  which  the  expense  or 
revenue  enters  into  the  determination  of 
pre-tax  book  income.  Any  balance  upon 
which  the  natural  gas  company 
calculates  carrying  charges  must  be 
adjusted  for  any  recorded  deferred 
income  taxes. 

(8)  Where  the  natural  gas  company 
discounts  the  rate  component  calculated 
pursuant  to  this  section,  explain  on  a 
step  by-step  basis  how  the  natural  gas 
company  will  adjust  for  rate  discounts 
in  its  methodology  to  reflect  changes  in 
costs  under  this  section. 

(9)  If  the  costs  passed  through  imder 
a  mechanism  approved  under  this 
section  are  billed  by  an  upstream 
natural  gas  company,  explain  how 
refunds  received  from  upstream  natural 
gas  companies  will  be  passed  through  to 
the  natural  gas  company's  customers, 
including  the  allocation  and 
classification  of  such  refunds; 

(10)  A  step-by-step  explanation  of  the 
methodology  used  to  reflect  changes  in 
the  fuel  reimbursement  percentage, 
including  the  allocation  and 
classification  of  the  fuel  use  and 
unaccounted  for  natural  gas.  Where  the 
adjustment  modifies  a  fuel 
reimbursement  percentage  established 
under  subpart  D  of  this  part,  the 
methodology  must  be  consistent  with 
the  methodology  used  in  the  proceeding 
under  subpart  D  of  this  part; 

(11)  A  statement  of  whether  the 
difference  between  quantities  actually 
used  or  lost  and  the  quantities  retained 
from  the  customers  for  fuel  use  and  loss 
will  be  recovered  or  returned  in  a  future 
surcharge.  Include  a  step-by-step 
explanation  of  the  methodology  used  to 
calculate  such  surcharge.  Any  period 
during  which  these  differences 
accumulate  must  be  defined; 

(d)  Filing  Requirements. 

(1)  Filings  under  this  section  mu.st 
include: 

(i)  A  summary  statement  showing  the 
rate  component  added  to  each  rate 
schedule  with  workpapers  showing  all 
mathematical  calculations. 

(ii)  If  the  filing  establishes  a  new  fuel 
reimbursement  percentage  or  surcharge, 
include  computations  for  each  fuel 
reimbursement  or  suircharge  calculated, 
broken  out  by  service,  classification, 
area,  zone,  or  other  subcategory. 

(iii)  Workpapers  showing  the 
allocation  of  costs  or  revenue  credits  by 


rate  schedule  and  step-by-step 
computations  supporting  the  allocation, 
segregated  into  reservation  and  usage 
amounts,  where  appropriate. 

(iv)  Where  the  costs,  revenues,  rates, 
quantities,  indices,  load  factors, 
percentages,  or  other  numbers  used  in 
the  calculations  are  publicly  available, 
include  references  by  source. 

(v)  Where  a  rate  or  quantity 
underlying  the  costs  or  revenue  credits 
is  supported  by  publicly  available  data 
(such  as  another  natural  gas  company's 
tariff  or  EBB),  the  source  must  be 
referenced  to  allow  the  Commission  and 
interested  parties  to  review  the  source. 
If  the  rate  or  quantity  does  not  match 
the  rate  or  quantity  from  the  source 
referenced,  provide  step-by-step 
instructions  to  tie  the  rate  in  the 
referenced  source  to  the  rate  in  the 
filing. 

(vi)  Where  a  number  is  derived  from 
another  number  by  applying  a  load 
factor,  percentage,  or  other  adjusting 
factor  not  referenced  in  paragraph 
(d)(l)(i)  of  this  section,  include 
workpapers  and  a  narrative  to  explain 
the  calculation  of  the  adjusting  factor. 

(2)  If  the  natural  gas  company  is 
adjusting  its  rates  to  reflect  changes  in 
transportation  and  compression  costs 
paid  to  others: 

(i)  The  changes  in  transportation  and 
compression  costs  must  be  based  on  the 
rate  on  file  with  the  Commission.  If  the 
rate  is  not  on  file  with  the  Commission 
or  a  discounted  rate  is  paid,  the  rate 
reflected  in  the  filing  must  be  the  rate 
the  natural  gas  company  is  contractually 
obligated  to  pay; 

(ii)  The  filing  must  include 
appropriate  credits  for  capacity  released 
under  §  284.243  of  this  chapter  with 
workpapers  showing  the  quantity 
released,  the  revenues  received  from  the 
release,  the  time  period  of  the  release, 
and  the  natural  gas  pipeline  on  which 
the  release  took  place;  and. 

(iii)  The  filing  must  include  a 
statement  of  the  refunds  received  from 
each  upstream  natural  gas  company 
which  are  included  in  the  rate 
adjustment.  The  statement  must 
conform  to  the  requirements  set  forth  in 
§154.501. 

(3)  If  the  natural  gas  company  is 
reflecting  changes  in  its  ftiel 
reimbursement  percentage,  the  filing 
must  include: 

(i)  A  summary  statement  of  actual  gas 
inflows  and  outflows  for  each  month 
used  to  calculate  the  fuel 
reimbursement  percentage  or  surcharge. 
For  purposes  of  estabUshing  the 
surcharge,  the  summary  statement  must 
be  included  for  each  month  of  the 
period  over  which  the  differences 


dcfinetl  in  paragraph  (c)  of  this  section 
accumulate. 

(ii)  Where  the  fuel  reimbursement 
percentage  is  calculated  based  on 
estimated  activity  orw  a  future  period, 
the  period  must  be  defined  and  the 
estimates  used  in  th«  calculation  must 
be  justified.  If  any  of  1^  estimates  are 
publicly  available,  include  a  reference 
to  the  source. 

(4)  The  natural  gas  company  must  not 
recover  costs  and  is  not  c^ligated  to 
return  revenues  which  are  applicable  to 
the  period  pre-dating  the  effectiveness 
of  the  tariff  language  setting  forth  the 
periodic  rate  change  mechanism,  unless 
permitted  or  required  to  do  so  by  the 
Commission. 

Subpart  F— Refunds  and  Reports 

§154.501    Refunds. 

(a)  Refund  Obligation.  (1)  Any  natural 
gas  company  that  collects  rates  or 
charges  pursuant  to  this  chapter  must 
refund  that  portion  of  any  increased 
rates  or  charges  either  found  by  the 
Commission  not  to  be  justified,  or 
approved  for  refund  by  the  Cx)mmission 
as  part  of  a  settlement,  together  with 
interest  as  required  in  paragraph  (d)  of 
this  section.  The  refund  plus  interest 
must  be  distributed  as  specified  in  the 
Commission  order  requiring  or 
approving  the  refund,  or  if  no  date  is 
specified,  within  60  days  of  the  order. 

(2)  Any  natural  gas  company  must 
refund  to  its  jurisdictional  customers 
the  jurisdictional  portion  of  any  refund 
it  receives  within  30  days  of  receipt. 

(b)  Costs  of  Refunding.  Any  natural 
gas  company  required  to  make  refunds 
pursuant  to  this  section  must  bear  all 
costs  of  such  refunding. 

(c)  Supplier  Refunds.  The 
jurisdictional  portion  of  supplier 
refunds  (including  interest  receivetl). 
applicable  to  periods  in  which  a 
purt;hased  gas  adjustment  clause  was  in 
effect,  must  be  flowed  through  to  the 
natural  gas  company's  jurisdictional  gas 
sales  customers  during  that  period  with 
interest  as  computed  in  paragraph  (d)  of 
this  section. 

(d)  Interest  on  Refunds.  Interest  on  the 
refund  balance  must  be  computed  from 
the  date  of  collection  from  the  customer 
until  the  date  refunds  are  made  as 
follows: 

(1)  At  a  rate  of  seven  percent  simple 
interest  per  annum  on  all  excessive  rates 
or  charges  held  prior  to  October  10. 
1974; 

(2)  At  a  rate  of  nine  percent  simple 
interest  per  annum  on  all  excessive  rates 
or  charges  held  between  October  10. 
1974  and  September  30, 1979;  and 

(3)(i)  At  an  average  prime  rate  for  each 
calendar  quarter  on  all  excessive  rates  or 


charges  held  (including  all  interest 
applicable  to  such  rates  and  charges)  on 
or  after  October  1.  1979.  The  applicable 
average  prime  rale  for  each  calendar 
quarter  must  be  the  arithmetic  mean,  to 
the  nearest  one-hundredth  of  one 
percent,  of  the  prime  rate  values 
published  in  the  Federal  Reser\e 
Bulletin,  or  in  the  Federal  Reserve's 
"Selected  Interest  Rates"  (Statistical 
Release  G.  13),  for  the  fourth,  third,  and 
second  months  preceding  the  first 
month  of  the  calendar  quarter. 

(ii)  The  interest  required  to  be  paid 
under  paragraph  (d)(3)(i)  of  this  section 
must  be  compounded  quarterly. 
(4)  The  refund  balance  must  be  either: 
(i)  The  revenues  resulting  from  the 
collection  of  the  portion  of  any 
increased  rates  or  charges  found  by  the 
Commission  not  to  be  justified;  or 
(ii)  An  amount  agreed  upon  in  a 
settlement  approved  by  the 
Commission;  or 

(iii)  The  jurisdictional  portion  of  a 
refund  the  natural  gas  company 
receives. 

(e)  Unless  otherwise  provided  by  the 
order,  settlement  or  tariff  pro\nsion 
requiring  the  refund,  the  natural  gas 
company  must  file  a  report  of  refunds, 
within  30  days  of  the  date  the  refund 
was  made,  which  complies  with 
§  154.502  and  includes  the  following: 

(1)  Workpapers  and  a  narrative 
sufficient  to  show  how  the  refunds  for 
jurisdictional  services  were  calculated; 

(2)  Workpapers  and  a  narrative 
sufficient  to  determine  the  origin  of  the 
refund,  including  step-by-step 
calculations  showing  the  derivation  of 
the  refund  amount  described  in 
paragraphs  (d)(4)(i)  or  (d)(4)(ii)  of  this 
section,  if  necessary; 

(3)  References  to  any  publicly 
available  sources  which  confirm  the 
rates,  quantities,  or  costs,  which  are 
used  to  calculate  the  refund  balance  or 
which  confirm  the  refund  amount  itself. 
If  the  rate,  quantity,  cost  or  refund  docs 
not  directly  tie  to  the  source,  a 
workpaper  must  be  included  to  show 
the  reconciliation  between  the  rate, 
quantity,  cost,  or  refund  in  the  natural 
gas  company's  report  and  the 
corresponding  rate,  quantity,  cost  or 
refund  in  the  source  document; 

(4)  Workpapers  showing  the 
calculation  of  interest  on  a  monthly 
basis,  including  how  the  carrying 
charges  were  compounded  quarterly; 

(5)  Workpapers  and  a  narrative 
explaining  how  the  refund  was 
allocated  to  each  jurisdictional 
customer.  Where  the  numbers  used  to 
support  the  allocation  are  publicly 
available,  a  reference  to  the  source  must 
be  included.  Where  the  allocation 
methodology  has  been  approved 
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reference  to  the  order  or 
provis  on  approving  the  allocation 
must  be  included, 
of  transmittal  containing: 
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ication  of  service  to  all 

and  interested  state 


filed  under  paragraph 
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date  of  filing. 


t  le  natural  gas  company  is 
r  lake  a  report  on  a  periodic 
jy  Commission  order  or  as 
se  tlement.  details  about  the 
c  intents  of  the  report  must 
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ails  in  the  general  terms 
s  of  the  tariff  must  include 
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company's  tariff  from  which  waiver  is 
sought  and  a  justification  for  the 
waiver 

(2)  A  certificatiom  of  service  to  all 
affected  customers  awi  interested  state 
commissions. 

(d)  Each  report  filed  under  paragraph 
(b)  of  this  section  must  be  posted  no 
later  than  the  date  of  filing. 

Subpart  G — Other  Tariff  Changes 

§  1 54.600    Compliance  with  other  subparts. 

Any  proposal  to  implement  a  tariff 
change  other  than  in  rate  level  must 
comply  with  subparts  A,  B,  and  C  of  this 
part. 

§  154.601    Change  in  executed  service 
agreement. 

Agreements  intended  to  effect  a 
change  or  revision  of  an  executed 
service  agreement  on  file  with  the 
Commission  must  be  in  the  form  of  a 
superseding  e.xecuted  service  agreement 
only.  Service  agreements  may  not 
contain  any  supplements,  but  may 
contain  e.xhibits  which  may  be 
separately  superseded.  The  exhibits  may 
show,  among  other  things,  contract 
demand  delivery  points,  delivery 
pressures,  names  of  industrial 
customers  of  the  distributor-customer, 
or  names  of  distributors  (with  one 
distributor  named  as  agent  where 
delivery  to  several  distributors  is 
effected  at  the  same  delivery  points). 

§  154.602    Cancellation  or  termination  of  a 
tariff,  executed  service  agreement  or  part 
thereof. 

When  an  effective  tariff,  contract,  or 
part  thereof  on  file  with  the 
Commission,  is  proposed  to  be  canceled 
or  is  to  terminate  by  its  own  terms  and 
no  new  tariff,  executed  service 
agreement,  or  part  thereof,  is  to  be  filed 
in  its  place,  the  natural  gas  company 
must  notify  the  Commission  of  the 
proposed  cancellation  or  termination  on 
the  form  indicated  in  §  250.2  or  §  250.3 
of  this  chapter,  whichever  is  applicable, 
at  least  30  days  prior  to  the  proposed 
effective  date  of  such  cancellation  or 
termination.  With  such  notice,  the 
company  must  submit  a  statement 
showing  the  reasons  for  the  cancellation 
or  termination,  a  list  of  the  affected 
customers  and  the  contract  demand 
provided  to  the  customers  under  the 
service  to  be  canceled.  A  copy  of  the 
notice  must  be  duly  posted. 

§  154.603    Adoption  of  the  tariff  by  a 
successor. 

Whenever  the  tariff  or  contracts  of  a 
natural  gas  company  on  file  with  the 
Commission  are  to  be  adopted  by 
another  company  or  person  as  a  result 
of  an  acquisition,  or  merger,  authorized 


by  a  certificate  of  public  convenience 
and  necessity,  or  for  any  other  reason, 
the  succeeding  company  must  file'  with 
the  Commission,  and  post  within  30 
days  after  such  succession,  a  certificate 
of  adoption  on  the  form  prescribed  in 
§  250.4  of  this  chapter.  Within  90  days 
after  such  notice  is  filed,  the  succeeding 
company  must  file  a  revised  tariff  with 
the  sheets  bearing  the  name  of  the 
successor  company. 

Note:  This  Appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Appendix 

Natural  Gas  Pipeline  Company  Tariff  Filings 

Revised 

Docket  No  RM95-3-000 

This  document  replaces  the  Tariff  Filing 
Record  Formats  issued  August  31.  1989. 

General  Information 

/.  Purpose 

All  companies  which  maintain  a  gas  tariff 
with  the  Federal  Energy  Regulatory 
Commission  (FERC)  are  required  to  submit, 
along  with  the  paper  copies,  an  electronic 
version  of  all  tariff  filings  pursuant  to  section 
385.2011  of  the  Commission's  regulations. 
Companies  are  required  to  have  an  electronic 
version  of  their  entire  gas  tariff  (excluding 
Volume  No.  2  contractual  rate  schedules)  on 
file  with  FERC  on  or  before  June  1.  1995. 
This  form  does  not  modif\'  the  existing  tariff 
sheet  format  required  in  section  154.102  or 
section  385  2003  for  tariff  sheets  filed  on 
paper  Nor  does  it  modify  the  requirement  in 
section  154.201(a)  to  file  a  marked  paper 
version  of  the  pages  to  be  changed  by 
showing  additions  and  deletions  using 
highlighting,  background  shading,  bold  tfxt 
or  underlined  text 

/;  ItTio  Must  File 

All  companies  who  are  required  to 
maintain  a  FERC  Gas  Tariff  on  file  with  the 
Commission 

///  What  To  Submit 

All  proposed  revisions  to  the  FERC  C-is 
Tariff  will  be  submitted  in  conformance  with 
this  form  Such  proposed  revisions  in(  lude 
but  are  not  limited  to,  rate  changes  pursuant 
to  a  section  4  filing  or  changes  in  service 
pursuant  to  a  certificate  issued  as  a  result  of 
a  section  7  proceeding.  Upon  request  of  the 
Secretary  of  the  Commission,  companies 
must  submit  such  additional  supjjorting  .'ind' 
clarif\ing  data  and  information  as  may  he 
specified 

All  data  will  be  submitted  on  diskelti-ls). 
preferably  3  5  "  High  Density  diskettes,  and 
must  conform  to  the  specific  instructions 
provided  in  Exhibit  A  The  diskette(s)  must 
be  accompanied  by  paper  copies  of  the 
information  submitted  on  the  diskette  The 
paper  copies  must  conform  in  all  respects  to 
the  requirements  of  parts  154  and  157  and 
will  consist  of  the  required  number  of  (  ojiies 
of  the  transmittal  letter  the  tariff  sheets,  the 
certification  of  service,  and  a  form  of  noiit  <■ 
suitable  for  publication  in  the  Federal 
Re);ister 


The  letter  of  transmittal  and  the  service  list 
will  be  submitted  on  paper  only.  The  letter 
of  trans-raittal  must  include  the  subscription 
provided  in  section  385.2005(a).  The 
suliscription  provided  must  stste.  in  addition 
to  the  requirement  in  section  385.2005(a). 
that  the  paper  copies  contain  the  same 
information  as  the  diskettfc(s)  and  that  tin- 
signer  has  read  and  knows  the  contents  of  the 
paper  copies  and  that  the  contents  as  stated 
in  the  paper  copies  are  true  to  the  b<'st 
knowledge  and  belief  of  the  signer. 

Respondents  claiming  that  infoniiation  is 
privileged  must  file  in  accordanc  e  with 
section  .38.S.1112;  otherwise,  all  data 
submitted  will  be  considered  non-privileged 
.tnd  will  be  made  available  to  the  public 
upon  request. 

tV  IV/ien  lo  Submit 

The  tariff  sheets  should  be  filed  with  the 
Commission  at  the  time  the  company 
proposes  a  change  in  service  or  rale.  The 
notice  period  should  be  consistent  with  the 
( !( iinmission's  regulations. 

V.  U'/itTR  To  Submit 

(I)  Submit  this  report  to:  Office  of  the 
.Secretary.  Federal  Energy  Regulatory 


Q)mniission.  Room  3110.  825  N  Capitol 
Street.  NE.  Washingtcm.  DC  20426. 

(2)  Hand  deliveries  may  be  made  to  the 
same  address. 

General  Instructions 

(1)  Schedule  TF.  Records  TFOl  through 
TFOB  and  the  text  line  records  are  intended 
to  capture  all  of  the  tariff  elements  which  the 
pipeline  has  historically  filed  as  part  of  its 
1  ERC  Gas  Tariff.  Record  TFOl  identifies  the 
company  and  the  filing  date.  Record  TF02 
captures  information  about  the  tariff  volume; 
and  Records  TF03.  TFO-1.  TF05.  and  TFOt> 
contain  requisite  marginal  information  for  an 
individual  tariff  sheet.  The  actual  tariff  sheet 
text  will  follow  Record  TF06. 

Each  tariff  sheet  should  be  identified  by 
the  nature  of  the  shwi.  and  assigned  the 
appropriate    Text  ID"  from  among  those 
listed  in  the  layout  for  Record  TF03.  For 
example.  8  tariff  sheet  which  includes  the 
table  of  contents  must  be  assigned  Text  ID  = 
"l".  '1  he  text  of  a  tariff  sheet  should  include 
any  footnotes  applicable  to  the  individual 
tariff  sheet.  When  filing  the  tariff  sheet  on 
palter.  f<x)lnotes  should  appear  inside  the 
ruled  iKirders  required  by  sectjon  154.101. 


All  of  the  marginal  information  required 
under  18  CFR  154  102(d;  is  to  be  included 
only  in  the  tariff  sheet  header  records.  These 
header  records  will  be  utilized  lo  print  a  hard 
copy  with  the  appropriate  mar;ginal 
infomiation. 

If  a  tariff  sheet  is  filed  to  be  read  vertically 
ill  hard  copy,  this  is  referred  to  hereinafter 
as  "Portrait"  orientation.  If  the  sheet  will  be 
read  horizontally,  the  orientation  is  referred 
to  as  "Landscape".  The  requirements  of 
section  l.")4. 102(d)  imply  '.hat  the  length  of  a 
line  of  actual  text  is  6.75  inches  in  Portrait 
orientation,  and  10  0  inches  rn  Landscape. 
The  pitch,  the  number  of  print  characters  j>er 
horizontal  inch  (cpi);  the  number  of  lines  per 
vertical  inch  dpi):  and  the  page  orientation 
for  printing  the  tariff  sheet  must  l>e  given  in 
the  first  Tariff  Sheet  Header  Record.  (Rw,ord 
TFOii).  The  numtx"r  of  characters  per 
horizontal  inch  (cpi)  must  not  exceed  17.  The 
acceptable  lines  per  vertical  inc  h  are  6  or  8. 
The  iridximum  line  length  and  lines  per  |>age 
lor  Portrait  and  Landscape  orientation  are  as 
follows: 


' 

Maximum  tine  length  (ctiaracters) 

Maximum 

lir«s  per 

Page  orientation 

lOcpi 

I2cpi 

I5cpi 

17cpi 

6lpi 

8lp. 

Vertical  (Portrait! 

66 

9B 

79 
118 

98 

148 

11« 
168 

50 
31 

70 

Honzontal  (Landscape) 

44 

i'Z)  Record  Types.  Records  ruist  lio  filrd  in. 
I  he  following  order: 

Company  Header  Record  (TFtil ):  One 
vf\  nrd  per  dataset. 

V()/uf7(f.-  Header  Rerord  ITF02):  One  ret  ord 
per  vulume.  All  pages  for  the  samevoUiine 
■.viil  be  grouped  together.  If  nioie  than  one 
d.tt.iset  is  required  for  the  filing  of  a  volume, 
this  rei  ord  must  appear  in  eac  h  dataset.  Note: 
When  more  than  one  dataset  is  needed  to 
:u  ci'.riiniodate  a  filing,  name  the  datasets  in 
.itiordanie  with  the  instructit.ns  in  Exhibit 
.\. 

N«le:  The  appropriate  tariff  slu-et  header 
rrtords  must  precede  each  tariff  sheet! 

Sheet  Header  Record  (TFO.'i):  One  reciirJ 
(»T  sheet. 

Superseded  Sheet  Header  Record  (TF04J: 
I  his  record  pertains  to  the  superseded  sheet 
information.  One  record  per  sheet  unless 
iliere  is  no  superseded  sheet  (eg  .  Origlnstl 
.!iul  Substitute  Original  sheets).  In  that  case. 
•his  record  may  be  omitted. 

Lsuine.  Officer  Header  Retard  ITFUSI:  Our 
p'lord  per  filing,  unless  the  tiling  contains 
iiieeis  that  reference  more  than  one  issuing 
.'itfiier  or  the  tariff  sheets  are  submitted  in 
:iinre  than  one  dataset.  Optionally,  this 
record  may  precede  every-  tariif  sheet  filed. 

Date  and  Docket  Header  Record  (TFOfl): 
One  rin;ord  per  filing,  unless  the  effective 
date  or  other  information  in  this  record 
( tirtiiges  from  sheet  to  sheet  or  the  tariff 
-.i.fcts  are  submitted  in  more  than  one 
ii.'i,i-iet.  Optionally,  this  record  may  precede 
.  ■  'fv  tariff  sheet  filed. 


7"i'.\/  Lmr  Records:  The  acituiil  tariff  sheet 
ti-\t.  Note:  any  spef:ial  codes  placed  in  the 
te\!  (sue  h  as  bold,  italic,  underline,  etc.)  arr 
n?ini>ved  when  converting  to  ASCI!  format. 

(3)  Numeric  Fields.  All  numeric  fields  in 
Records  TFOl  through  TF06  must  not  be  ieft 
blank,  and  must  be  right  justified  unless 
indicated  otherwise.  The  following 
conventions  should  be  followed  in  pri-pariug 
each  header  record  in  the  filing: 

(A)  If  a  numeric  data  item  is  not  applir  .ible 
lo  the  respond':nt.  enter  the  numeric  value 
"0"  in  the  field  provided  for  this  data  ife^n. 

(B)  Do  not  include  commas  in  reporting 
any  numeric  value. 

(C)  Ri:port  a'.l  dates  as  six  digit  numcrii  s 
(month,  day.  year.  MMDDYY). 

(4)  Pipeline  Company  ID.  Lse  ihe  rode  fur 
the  pipeline  as  contained  in  the  Buyer  Se!!e^ 
C"x)de  List,  U.S.  Dtipartmeni  of  Energy's 
puhlicHtion  DOE/EI.^-0176.  A  code  mav  U 
obtained  by  calling  EIA  at  (202)  530-6841 

(5)  Record  Lengths.  Do  not  pad  thf  end  of 
diiia  rexords  with  blanks. 

Specific  Lnstruclions 

(1)  Effec  live  Date  The  date,  given  as 
month,  day.  and  year,  on  which  the 
respondent  expects  the  filing  to  be  put  intii 
effect  subject  to  the  concurrence  of  the 
Cuiimiissioii. 

(2)  Tariff  Volume  Number.  The  number  I't 
the  volume  to  which  the  tariff  sheets  belong 
For  example,  if  the  \olume  is  labeled  "First 
Revised  Volume  No.  1".  report  a  T"  in  this 
field. 

(3)  Tariff  Volume  Revision  Number.  Rt-purt 
ihr  niimher  of  the  revision.  For  example,  if 


the  tariff  volume  is  labelled  "Set ond  Revised 
Volume  No.  1".  report  a  "2"  in  this  field.  If 
the  tariff  volume  is  an  original  volume,  report 
a  zero  in  this  field. 

(4)  Tariff  Volume  ID.  Report  the  full  tarifl 
volume  name  in  this  field.  For  example,  if 
tiie  volume  is  labelled  "First  Revised  Volume 
.\'o.  1".  n^port  "First  Revised  Volume  No.  1" 
in  this  field. 

{'))  Sheet  Number.  Report  the  number  of 
the  tariff  sheet  being  filed.  For  example,  if  the 
sheet  is  numbered  "First  Revised  Sheet  No. 
3  superseding  Original  Sheet  No.  3".  rejwirt 
a  "3"  in  this  field. 

(fil  Sheet  Revision  Numlx-r.  Report  the 
numlier  of  the  revision-.  For  example,  it  the 
tariff  sheet  is  numbered  "Second  Substitute 
Third  Rt.'vispri  Sheet  No.  4  superseding 
Second  Revised  Sheet  No.  4".  rep.irt  a  "3"  u: 
this  field.  If  this  is  an  original  tariff  sheet, 
report  h  "0"  in  this  field. 

(7)  Sheet  ID.  R'^fwrt  tf>e  fjll  designation  for 
the  tariff  sheet  being  reported.  For  example, 
if  iht!  sheet  is  designated  "First  Revised  Shct-l 
No.  3  Svijierseding  Original  Sheet  No.  3". 
report  "First  Revised  Sheet  No.  3"  in  this 
field.  If  the  Sheet  ID  exceeds  the  allowed  40 
(  harai:ter  positions  for  this  item,  use  the 
".^blireviation  Conventions  List"  at  Exhif)it 
C. 

(H)  Superseded  Sheet  ID.  Re{>ort  the  full 
designation  for  the  tariff  sheet  Iw'ing 
^superseded   For  example,  if  the  t.iriff  sheet 
t»-ing  filed  is  designated  "First  Revised  Sheet 
No.  3  superseding  Original  Sheet  No.  3". 
report    Original  Sheet  .No  3"  in  this  field.  If 
the  Siiwer«wded  Shee!  ID  excewis  tfie  allowed 
40  I  har.M-ter  positions  for  this  item,  use  the^ 
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"Abbreviati 
C. 

(9)  First  Si  perseded 
a  single  shee 
(such  as  canqel 
reserving 
number  of 
Otherwise  th 

(10)  Last 
a  single  shee 
(such  as  canqel 
reserving  sh 


o  [1  Conventions  List"  at  Exhibit 


"th? 


Sheet  Number.  When 
supersedes  a  range  of  sheets 
ing  a  rate  schedule  or 
sh^ts  for  future  use),  report  the 
first  sheet  in  the  range, 
s  field  may  be  left  blank. 
S  iperseded  Sheet  Number  When 
supersedes  a  range  of  sheets 
ing  a  rate  schedule  or 
for  future  use),  report  the 


eets  I 


Schedule  ID 
Record  ID  .. 
Company  ID 


Date  Submittfed 
Company  Napie 


Schedule  ID 
Record  ID  .. 
Tariff  Volume 
Tariff  Volume 
Tariff  Volume 


Schedule  ID 
Record  ID  .. 
Sheet  NumtM 
Sheet  Revisi 
Alternate  Sh^et 
Text  ID 


Orientation  . 


Pitch 

Lines  Per  ln<^ 
Sheet  ID  . 


Schedule  ID 
Record  ID  .. 
First  Supers^ed 
Last 
Superseded 


Supersc  ded 


Schedule  ID 
Record  ID  .. 
Issued  By  ... 
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number  of  the  last  sheet  in  the  range 
Otherwise  this  field  may  be  left  blank 

(11)  Alternate  Sheet  ID.  When  filing 
primary  and  alternative  tariff  sheets,  the 
sheets  are  uniquely  identified  by  reporting 
"OO"  in  this  field  for  the  primary  sheet.  "01' 
for  the  first  alternate,  "02"  for  the  sinrond 
alternate,  and  so  on. 

(12)  Issuing  Officer  Report  the  name  and 
title  of  the  person  authorized  to  issue  the 
tariff  sheet. 


(13)  Issue  Date  The  date  given  as  nionih 
day,  and  year  when  the  tariff  sheet  is  issued 

(14)  Order  Reference  For  tariff  sheets 
which  are  filed  to  make  rate  schedules  or 
provisions  ordered  by  the  Commission 
effective,  report  the  Docket  Number  and  ihi' 
date  of  such  order  (If  more  than  one  do<  ket 
applies,  report  the  lead  docket  relating  to  thi- 
filing  company  in  the  proceeding.) 


ELECTRONIC  Tariff  File  Layout— Schedule  TF 


Item 


Number 

Revision  Number 

ID  


in 


Number 
ID 


Sheet  Number 
Sheet  Number , 
Sheet  ID  


Character 
Position 


Data  Type 


Comments 


(1)  Company  Header  Record 


1-2 
3^ 
5-10 

11-16 
17-65 


Character 
Numeric  ... 
Numeric  ... 


Numeric  ... 
Character 


Sch  =  TF 

Code  =  01 

Company  code  from  buyer/seller  code  list,  see  general  instruction 

4. 
Month,  day  and  year  report  is  filed  (mmddyy). 
Name  ot  filing  company 


(2)  Volume  Header  Record 


1-2 

Character  

3-4 

Numeric 

5-8 

Character  

9-11 

Numeric 

2-51 

Character  

Sch  =  TF 

Code  =  02 

See  specific  instruction  2 

See  specific  instruction  3. 

See  specific  instruction  4. 


(3)  Sheet  Header  Record 


1-2 

3-4 

5-12 

13-15 

16-17 

18-19 

Character  

Numeric 

Character  

Numeric 

Numeric 

Numeric 

20 
21-22 

Character  

Numeric 

23 
24-63 

Numeric 

Character  

Sch  =  TF 
Code  =  03. 

See  specific  instruction  5. 
See  specific  instruction  6. 
S3e  specific  instruction  11 

0  =  Title  Page. 

1  =  Table  of  Contents. 

2  =  Preliminary  Statement. 

3  =  Rate  Sheets. 

4  =  Rate  Schedule  Text. 

5  =  General  Terms  and  Conditions. 

6  =  Form  of  Service  Agreements. 

7  =  Index  of  Customers. 

8  =  Other  Indices. 

9  =  Other  Tariff  Sheets. 

10  =  Sheets  Reserved  for  Future  Use. 
P  =  Portrait. 

L  =  Landscape. 

Characters  per  Horizontal  Inch  =  10,  12,  15,  or  17 

Lines  per  Vertical  Inch  =  6  or  8. 

See  specific  instruction  7 


(4)  Superseded  Sheet  Header  Record 


1-2 

Character  

3-4 

Numeric 

5-12 

Character  

13-20 

Character  

21-60 

Character  

Sch  =  TF 

Code  =  04 

See  specific  instruction  9 

See  specific  instruction  10. 

See  specific  instruction  8. 


(5)  Issuing  Officer  Header  Record 


1-2 
3-4 
5-58 


Character 
Numeric  ... 
Character 


Sch  =  TF 

Code  =  05. 

Name  and  title  of  issuing  official;  see  specific  instruction  12 
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Electronic  Tariff  File  Layout— Schedule  TF— Continued 


Item 


Character 
Position 


'  Data  Type 


Comments 


(6)  Date  and  Docket  Header  Record 

Schedule  ID 

1-2 

3-4 

5-10 

11-16 

17-36 

37-42 

Character  

Numeric 

Numeric 

Numeric 

Character  

Numeric 

Sch  =  TF. 

Rpcord  ID            

Code  =  06. 

n^itp  K<>upd              

(mmddyy):  see  specific  instruction  13. 

Orrlpr  Datp                        

(mrrxWyy);  see  specific  instruction  14 

Docket  Number       

See  specific  instruction  14. 

Effective  Date  

(mnrxldyy);  see  specific  instruction  1 

(7)  Sheet  Text  Line  Records. 

Each  entire  record  consists  of  the  text  of 
the  corresponding  line  of  the  tariff  sheet, 
without  prefix  of  any  kind. 

Exhibit  A — Diskette  Filing  Procedures 

Diskette(s)  containing  the  information 
specified  for  each  record  ID  of  the  tariff  filing 
filed  with  the  Commission  must  confonn 
with  the  following  requirements: 

(1)  The  character  code  for  representing  all 
data  should  be  the  American  National 
Standard  Code  for  Information  Interchange 
(ASCII)  as  defined  in  FIPS  PUB  1-2.  An 
exception  will  be  made  for  the  cents  (c) 
symbol,  which  should  be  coded  as 
hexadecimal  8B,  or  decimal  155,  as  defined 
ill  the  IBM-US  (PG-8)  s>Tnbol  set.  Note  that 
tlwre  are  symbol  sets  which  define  it 
differently. 

(2)  The  definitions,  instructions,  and 
schedule  ID/record  ID  data  layouts  for  this 
r.Tr.  specify  explicitly  the  data  items  to  be 
rcf  crted  and  the  sequence  for  recording  the 
ir.t  irmation  on  the  diskette(s).  The 
information  required  for  a  tariff  filing  should 
be  -.corded  on  the  diskette(s)  exactly  as 
spe.  .fied  in  the  data  layout  for  each 

schi  dule/record  and  in  accordance  with  the 
general  instructions. 

(3;  All  tariff  sheets  filed  under  a  given 
dot  ket  number  should  all  be  included  in  the 
same  "file"  or  data  set,  if  possible.  (Large 
files  may  be  split  as  a  matter  of  convenience 
or  diskette  size  limitation).  The  file  should  be 
named:  "TFMMDDYY.ASC"  where  "TF " 
stands  for  "Tariff  Filing",  and  "MMDDYY"  is 
the  two  digit  month,  day.  and  year  the  tariff 
filing  is  submitted.  If  more  than  one  tariff 
filing  is  made  on  the  same  day,  the 
subsequent  filings  should  be  given  file  names 
"TFMMDDYY.BSC".  "TFM.MDDYY.CSC". 
etc..  where  "BSC"  indicates  the  second  filing 
of  the  day.  "CSC"  the  third  filing,  etc.  The 
file  name  for  each  submission  should  be 
in(  luded  in  the  transmittal  letter 
accompanying  the  respondent's  filing. 

(4)  Each  logical  record  must  be  terminated 
by  a  CR  (ASCII  carriage  return — 13  decimal. 
OD  hexadecimal).  An  ASCII  line  feed  (LF) 
following  a  CR  is  accepted  but  not  required 
as  part  of  termination.  Do  Not  pad  the  end 
of  data  records  with  spaces. 

(5)  Do  not  omit  any  numeric  item.  Numeric 
items  do  not  require  leading  zeros  unless 
sptHnfically  noted  in  the  description  of  the 
data  Item.  See  the  General  Instructions  of  this 
form  tor  detailed  instructions  for  recording 
■lumerit.  data  on  the  diskettelsi 

16)  When  refiling  i  diskette  oniv  lo  correc 
.in  eiedronii  data  error  on  itie  elet:tronn 


version  of  a  tariff  sheet  and  not  in  the  paper 
version,  use  the  same  file  name,  pagination 
and  submittal  date. 

(7)  Each  diskette  must  state  on  the  label 
that  tariff  sheets  are  enclosed.  If  mort;  than 
one  diskette  is  necessary  to  accommodate  a 
filing,  the  diskettes  should  be  numbered  1  of 
N.  2  of  N,  etc..  where  N  is  the  total  number 
of  diskettes. 

Exhibit  B — Tariff  Sheet  Pagination 
Guidelines 

Section  1.54.102(d)(2)  of  the  Commission's 
regulations  requires  companies  to  number 
their  tariff  sheets  as  provided  below. 

(1)  Original  Sheets.  Paginate  a  sheet  as 

"Original  Sheet  No. "  when  the  sheet 

number  has  not  been  used  previously  in  the 
tariff  volume.  When  filing  an  entire  original 
or  revised  tariff  volume,  all  sheets  should  be 

paginated  as  "Original  Sheet  No. " 

unless  the  sheet  falls  within  the  exception 
under  Guideline  (11). 

(2)  Revised  Sheets.  Designate  a  sheet  as 
■"Revised"  if  it  is  (a)  filed  in  a  different 

proceeding  than  the  sheet  it  is  superseding  or 
(b)  filed  in  the  same  proceeding  but  given  a 
new  proposed  effective  date.  Each 
subsequent  "Revised"  pagination  should  be 
numbered  sequentially.  (See  Examples  1  and 
2.) 

(3)  Substitute  Sheets.  Designate  a  sheet  as 

"Substitute Revised  Sheet. No. " 

if  it  is  filed  to  replace  a  sheet  filed  in  the 
same  proceeding  with  the  same  effective 
date.  If  a  substitute  sheet  needs  to  be 
replaced,  paginate  the  new  sheet  as  "Second 
Substitute,"  and  so  on.  (See  Example  1.) 

(4)  Superseded  Sheets.  Designate  as  the 
suf)erseded  sheet  the  most  recent  sheet  filed 
in  a  different  proceeding  effective  or 
proposed  to  be  effective  on  the  same  day  or 
on  a  day  prior  to  the  new  sheet.  This  means 
when  filing  a  substitute  sheet  the  designated 
superseded  sheet  stays  the  same.  Provided 
that  the  sheet  does  not  fall  under  the 
exception  in  guideline  (9).  Never  designate  a 
rejected  or  suspended  sheet  as  the 
superseded  sheet.  However,  if  a  sheet 
designated  as  supierseded  is  subsequently 
rejected,  it  is  not  necessar>'  to  refile  solely  to 
correct  the  superseded  sheet  designation. 
(See  Example  1.) 

(5)  Rejected  Sheets.  If  a  sheet  is  rejected  by 
order  of  the  Commission,  do  not  reuse  the 
pagination  of  the  rejected  sheets.  Designate  a 
sheet  "Substitute"  if  it  is  filed  to  replace  a 
rejected  sheet  in  the  same  proceeding,  but  do 
not  designate  a  rejected  sheet  as  the 
;uf)ersedpd  sfiefit-  Refer  to  Guidelines  (3)  and 

.41 


(fi)  .'\lternate  Sheets.  When  filing  two 
versions  of  a  proposed  tariff  sheet,  designate 
the  sheets "  Revised  Sheet  No.       , 

and  ".Alternate Revised  Sheet  No. 

."  Paginate  a  replacement  alternate 

sheet  "Sub  Alternate." 

(7)  Inserted  Sheets.  Designate  sheets 
inserted  betwet^n  two  consecutively 
numbered  sheets  using  an  uppercase  letter 
following  the  first  sheet  number  (e.g..  sheets 
inserted  between  sheets  8  and  9  would  be 
8A.  8B,  etc.).  For  sheets  inserted  between  two 
consecutively  lettered  sheets,  add  a  "  " 
followed  by  a  two  digjt  number  [c-^  .  sheets 
inserted  between  sheets  8A  and  8B  would  be 
8A.ni  through  8.\.99).  For  further  insertions, 
add  a  lowercase  letter  [e.g..  between  sheets 
8A.01  and  8A.02  would  be  S.A.Ola.  BA.Olb. 
etc.). 

(8)  Pre-dated  Sheets.  When  a  sheet  is  filed 
with  a  proposed  effective  date  which  pre- 
dates the  effective  date  of  a  suspended  or 
effective  sheet  with  the  sarne  number  filed  in 
a  different  proceeding,  designate  the  new 

sheet  " Rev Revised  Sheet  .No. 

"  where  the  second  and  third  blanks 


are  numbered  the  same  as  the  sheet  with  the 
later  effective  date  and  the  first  blank 
contains  "1st."  "2nd."  etc.  Commonly,  this 
situation  occurs  when  a  sheet  is  suspended 
for  five  months  and  subsequent  sheets  need 
to  be  made  effective  prior  to  the  date  the 
suspended  sheet  becomes  effective.  (See 
Example  3.)  Note:  When  using  the  "IsVRev  " 
pagination,  drop  extraneous  words  if  the 
superseded  sheet  provides  the  same . 
information.  (See  Example  4.) 

(9)  Retroactive  Sheets.  When  filing  a 
retroactive  change  back  to  a  certain  date,  all 
she<!ts  which  are  or  were  in  effect  from  that 
date  forward  need  to  be  changed.  The  first 
sheet  should  be  designated  either  as 
"Substitute"  in  accordance  with  Guideline 

(3)  above  or  " Rev"  in  accordance  with 

Guideline  (8),  depending  on  whether  the 
retroactive  filing  is  in  the  same  dcx  ket  as  or 
a  different  dcKket  from  the  sheet  being 
replaced.  The  rest  of  the  sheets  should  b<' 
designated  as  a  "Substitute"  of  each  sheet 
already  on  file.  For  the  first  new  sheet  in  the 
series  of  sheets,  the  superseded  sheet  shall  Ik? 
designated  in  accordance  with  Guideline  (4) 
above.  However,  the  remainder  of  the  sheets 
in  the  series  should  supersede  each  other  in 
order,  even  though  they  are  all  filed  in  the 
same  dcKket.  In  this  way.  the  "superseded" 
designation  will  reflect  the  last  sheet  in  effec  t 
on  each  given  effi-ctive  date.  (.See  Examples 
5  and  6.) 

(101  Ciinceled  Sheets.  When  filing  to  rancfl 
^  rate  sc  hedule.  file  one  sheet  w  ith  a  new 
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revision  nu 
first  cance 
"Sheet  Nos. 
refer  to  the 
numbers  in 
of  each  indi 
included  in 
using  the 
refer  to  the 
the  body  of 


r  iber  and  the  sheet  number  of  the 
lep  sheet.  Designate  as  superseded 
- "  where  the  blanks 


f  rst  and  last  canceled  sheet 
series.  The  specific  pagination 
idua!  canceled  sheet  should  be 
iie  body  of  the  tariff  sheet.  When 
foi  merly  canceled  sheet  numbers, 
I  agination  of  the  sheets  listed  in 
e  canceliiij^  sh«».'t,  and  paginate 


Example  1 

"Origina  !  Sheet  No.  4'"  is  filed  in  Docket  No.  C:P94-44-000  to  be  effective  January  1.  1994.  Subswiueiitlv,  a  sheet  filed  in  DcM.k«t 
RP94-1-OO0  is  to  be  effective  February  1,  1994.  Paginate  that  sheet  "First  Revised  Sheet  N'n.  4  superseding  Original  Sheet  No.  4." 
.A  mistake  s  discovered  and  a  cmrected  shoe!  needs  to  be  fit^pn  Docket  No.  RP94-1-0«1.  Paginate  that  sheet  "Subslilule  First 
Revised  Sheft  No.  4  superseding  Original  Sheet  No.  4."  Note  the  supmeded  sheet  is  from  the  i)rior  pror»>etling. 


CP94^4-a  0 
RP94-1-(XK   .. 
RP94-1-001   .. 


Example  2 

Revised  Sh«l   No.   4"   is  filed   in   Do<  k.;t   No.   TM94-1-77-0O0  to  be  effective  April    1.   1994.  Subsequently,  a  »heel   is 
Doikel   No.   RST)4-1 -50-000  to  be  effective  on  the  same  date.   Paginate  that  sheet  with  the  next  revision  number,  •'Thirtl 
even  though  it  is  to  be  effective  on  the  same  date. 


"Second 
filed   in 
Revised  She4t  No.  4 


TM94-1-77-J000 
RS94-1-5O-300 


th  s 


"Fourth 
suspends 
these  sheets 
tariff  sheet 
2nd"  for  the 


134-OX) 


RP94-1; 

TM94-2-77-P00 
TM94-3- 
RP94-1 34-001 


RP94-1-002 
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each  sheet  with  the  next  higher  revision 
number.  See  Example  8. 

(11)  Sheets  Reserved  For  Future  Use.  When 
reserving  a  number  of  sheets  for  future  u.se. 

file  one  sheet  paginated  "Sheet  Nos. - 

",  where  the  blanks  refer  to  the  first 


and  last  reserved  sheet  numbers  in  series.  In 
the  body  of  the  sheet  state  "Reserved  for 
Future  Use."  (See  Example  9.)  Note:  in  the 
electronic  tariff  sheet  records,  report  the  first 
sheet  number  in  the  series  in  (he  "Sheet  No." 


field  and  the  full  pagination  in  the  "Sheet 
ID"  field. 

(12)  Abbreviations.  Pagination  cannot 
exceed  40  characters.  Abbreviate  from  left  to 
right  using  the  Abbreviation  Conventions  List 
in  Exhibit  C.  Abbreviate  only  as  needed  to 
reduce  the  pagination  to  40  characters  or  less. 
(See  Example  7.)  Electronic  and  paper 
versions  of  a  tariff  sheet  must  be  paginated 
exactly  alike,  including  abbreviations. 


Docket 


Rted 


11/3(V93 
I2«iy93 

2/15/94 


Effective 


1/1/94 
2/1/94 
2/1/94 


Pagination 


Original. 

First  Revised 

Sub  Ftfst  Revised 


Superseded 
sheet 


Original. 
Original. 


Docket 


Filed 


2/28m 
3/31/94 


Effective 


4/1/94 
4/1/'94 


Pagination 


Second  Revised 
Third  Revised  . ... 


Superseded  stieet 


Sub  First  Revised. 
Second  Revised. 


Example  No.  3 

Revised  Sheet  No.  4"  is  filed  July  31.  1994,  in  Docket  No.  RP94-134-000  to  be  effective  September  1.  1994.  An  order 
sheet  until  February  1,  1995.  Suhsequenjjy  two  filinj^  are  to  be  made  effective  prior  to  Febmary  1,  1995.  Paginate 
"1st  Rev  Third  Revised  Sheet  No.  4"  and  "2nd  Rev  Third  Revised  Sheet  No.  4.  '  When  filing  to  move  the  suspended 
nto  effect,  paginate  the  revised  tariff  sheet  as  "Sub  Fourth  Revised  Sheet  No.  4".  Note:  using  the  alpha-numwic  "1st. 
additional  revision  number  assists  in  keeping  the  pagination  dear. 


Docket 


Red 


7/31/94 

8/31/94 

10/31/94 

1/31/95 


Effective 


2/1/95 
10/1/94 
11/1/94 

2/1/95 


Pagination 


Fourth  Revised  

1st  Rev  Third  Revised 

2nd  Rev  Third 

Sub  Fourth  Revised  .... 


Superseded 
sheet 


Third  Revised. 
Third  Revised. 
1st  Rev  Third. 
2nd  Rev  Third. 


Example  4 

ing  to  insert  a  sheet  between  "Third  Revised"  and  "Sub  Alt  Second  Revised"  with  the  designation  1st  Rev  Sub  All 
paginate  the  new  sheet  "1st  Rev  Second  Revised"  (dropping  "Sub  Alt"  fro.m  the  name),  and  designate  the  superseded 
J  n  .f-   J  >.  jj^  tlie  alternative,  the  abbreviations  in  Exhibit  C  may  be  used. 

Example  No.  5 

given   in  Example  No.   1.  "Sub  First  Revised  Sheet  No.   4"  filed  in  Docket   No.  RP94-1-001   is   in  effect   February   1, 
to  the  resolution  of  issues.  A  year  later,  settlement  is  reached  resulting  in  a  restalpment  of  base  rates  bark  to  that 
sed  sheets  filed  under  Docket  No.  RP94-1-<X)2  (using  prior  examples): 


When  m  ed 
Second  Revi  led 
sheet  "Sub  fi  It  Second  Revised. 


The  shedt 
1994.  subject 
date.  The  re\  i 


Docket 


Filed 


4/1&'95 


Effective 


2/1/94 
4/1/94 
4/1/94 
1(V1/*94 
11/1/94 
2/1/95 


Pagination 


2nd  Sub  First  Revised  

Sub  Second  Revised  

Sub  Third  Revised  

Sub  1st  Rev  Third  Revised 

Sub  2nd  Rev  Third 

2nd  Sub  Fourth  Revised  .... 
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Original. 
2nd  Sub  First. 
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Example  No.  6 

Continuing  from  Example  5,  a  subsequent  tracker  filing  retroactive  to  November  1.  1994: 


Docket 

Filed 

Effective 

Pagination 

Superseded  sheet 

TM96-1 -77-000 

4/30/95 

11/1/94 
2/1/95 

3rd  Rev  Third  Revised 

Sub  2nd  Rev  Third 

3rd  Sub  Fourth  Revised 

3rd  Rev  Third. 

Example  No.  7 

Abbreviate  "Fourth  Revised  Twenty-Third 
Revised  Sheet  No.  4"  as  "4th  Rev  Twenty- 
Third  Revised  Sheet  No.  4." 

Example  No.  8 

To  cancel  Rate  Schedule  X-26  which 
consists  of  Original  Sheet  No.  10,  First 
Revised  Sheet  Nos.  11  through  36,  Substitute 
First  Revised  Sheet  No.  37,  and  Second 
Revised  Sheet  Nos.  38  and  39.  file  "First 
Revised  Sheet  No.  10:  " 
Mv  Pipeline  Company 
FERC  Gas  Tariff 
Original  Volume  No.  1 
First  Revised  Sheet  No.  10  Superseding 
Sheet  Nos.  10  Through  39 

Notice  of  Cancellation 

Rate  Schedule  X-26 

Exchange  Agreement  with  YOUR  Pipeline 

Company 
Dated  January  1, 1980 

The  following  tariff  sheets  have  been 
superseded: 
Original  Sheet  No.  10 
First  Revised  Sheet  Nos.  11  through  36 
Substitute  First  Revised  Sheet  No.  37 
Second  Revised  Sheet  Nos.  38  and  39 

Example  No.  9 

Your  general  terms  and  conditions  end  on 
page  75  and  you  want  to  reserve  sheets  76 
through  99  for  future  use: 
My  Pipeline  Company 
FERC  Gas  Tariff 
Original  Volume  No.  1 
Sheet  Nos.  76  through  99 

Sheet  Nos.  76  through  99  are  reserved  for 
future  use. 

Exhibit  G — Abbreviation  Conventions  List 

Substitute:  Sub 

Alternate:  Alt 

Revised:  / 

First,  Second,  etc.:  1st,  2nd.  etc. 

Sheet  No.:  (omit  these  words) 
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Revisions  to  Uniform  System  of 
Accounts,  Forms,  Statements,  and 
Reporting  Requirements  for  Natural 
Gas  Companies;  Notice  of  Proposed 
Rulemaking 

December  16, 1994. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 


ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Energy 
Regulatory  Commission  is  proposing  to 
amend  its  Uniform  System  of  Accounts, 
its  forms,  and  its  reports  and  statements 
for  natural  gas  companies.  The  proposed 
revisions  reflect  the  current  regulator,' 
environment  of  unbundled  pipeline 
sales  for  resale  at  market-based  prices 
and  open-access  transportation  of 
natural  gas.  The  Commission  seeks  to 
simplify  and  streamline  its  requirements 
to  reduce  the  burden  of  respondents. 
DATES:  Comments  are  due  no  later  than 
April  13. 1995. 

ADDRESSES:  An  original  and  14  copies  of 
written  comments  must  be  filed.  All 
filings  should  refer  to  Docket  No. 
RM95— 4-000  and  should  be  addressed 
to  Office  of  the  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  A.  Braunstein,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington,  DC 
20426.(202)208-2114. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document,  excluding  Appendices  A 
(FERC  Form  No.  2),  B  {FERC  Form  No. 
2-A),  and  C  (FERC  Form  No.  11),  in  the 
Federal  Register,  the  Commission  also 
provides  all  interested  persons  an 
opportunity  to  inspect  or  copy  the 
contents  of  this  document  during 
normal  business  hours  in  Room  3104, 
941  North  Capitol  Street.  NE., 
Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  19200,  14400, 12000,  9600, 
7200.  4800.  2400.  1200  or  300  bps.  full 
duplex,  no  parity,  8  data  bits  and  1  stop 
bit.  The  full  text  of  this  document  will 
be  available  on  CIPS  for  60  days  from 
the  date  of  issuance  in  ASCII  and 
WordPerfect  5.1  format.  After  60  days 
the  document  will  be  archived,  but  still 


accessible.  The  complete  text  on 
diskette  in  Wordperfect  format  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  La  Dorn  Systems 
Corporation,  also  located  in  Room  3104. 
941  North  Capitol  Street.  NE.. 
Washington,  DC  20426. 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  proposes  to 
amend  its  Uniform  System  of 
Accounts,'  its  forms,  and  its  reports  and 
statements  for  natural  gas  companies.* 
This  Notice  of  Proposed  Rulemaking 
(NOPR)  is  a  companion  to  the 
Commission's  Notice  of  Proposed 
Rulemaking  "Filing  Requirements  for 
Interstate  Natural  Gas  Company  Rate 
Schedules  and  Tariffs",  which  proposes 
to  amend  Part  154  of  the  Commission's 
regulations  and  is  issued 
contemporaneously  with  this  NOPR.  In 
brief,  the  Commission  proposes,  in  this 
NOPR,  changes  to  the  Uniform  System 
of  Accounts'  treatment  of  gas  stored 
underground,^  revenues,*  gas  supply 
expenses,'  and  to  eliminate  all  accounts 
for  Nonmajor  respondents  and  to 
redesignate  accounts  used  only  by  Major 
respondents  for  use  by  all  respondents. 
The  Commission  also  proposes  to 
change  or  eliminate  various  forms, 
reports,  and  statements.  This  includes 
changes  to.  and  deletions  from.  FERC 
Form  No.  2  (Form  No.  2).  Annual  report 


'  Section  8  of  the  Natural  Gas  Act  (NG.\1.  15 
U.S.C.  717g  (1988).  authorizes  the  Commission  to 
presc'ibe  rules  and  regulations  concerning 
accounts,  records  and  memoranda  as  necessary  or 
appropriate  for  purposes  of  administering  the  Ntl.^ 
The  Commission  may  prescribe  a  system  of 
accounts  for  jurisdictional  companies  and.  after 
notice  and  opportunity  for  hearing,  may  determine 
the  accounts  in  which  particular  outlays  and 
receipts  will  be  entered,  charged,  or  credited. 

-Section  lOoftheNGA.  15  U.S.C.  71 7i  (1988). 
authorizes  the  Commission  to  prescribe  rules  and 
regulations  concerning  annual  and  other  periodic  or 
special  reports,  as  necessary  or  appropriate  for 
purposes  of  administering  the  NG.\.  The 
Commission  may  prescribe  the  manner  and  form  in 
which  such  reports  are  to  be  made,  and  require 
from  natural  gas  companies  specific  answers  to  all 
questions  on  which  the  Commission  may  need 
inforir-ation.  The  reports  must  be  made  under  oiith 
unless  the  Commission  otherwise  specifies. 

'The  Commission  proposes  to  amend  Account 
117.  Account  164.1.  and  other  accounts  that  refer 
to  Account  117. 

■•The  Commission  proposes  to  amend  .Account 
489  a.".d  Account  495. 

'  The  Commission  proposes  "o  amend  .Accoun: 
80f. 


3142 


Federal  Register  /  Vol.  60,  No.  9  /  Friday.  January.  13.  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60,  No.  9  /  Friday,  January  13,  1995  /  Proposed  Rules 


3143 


for  Major  m  tural  gas  companies,  and 
Form  No.  2-  A  (Form  No.  2-A).  Annual 
report  for  N  jnmajor  natural  gas 
companies.' 

The  Comi  lission  is  proposing  the 
changes  in  <  rder  to  create  forms, 
reports,  and  statements  that  reflect  the 
current  regu  latory  environment  of 
unbundled  )ipeline  sales  for  resale  at 
market-base  i  prices  and  open-access 
transportatii  m  of  natural  gas.  In  doing 
that,  the  Coi  omission  seeks  to  simplify 
and  streaml:  ne  its  requirements  to 
reduce  the  b  urden  on  respondents. 
Hence,  the  ( ommission  is  proposing  to 
eliminate  re  sorting  requirements  (as 
well  as  a  fev  r  non-reporting 
requirement  >)  that  are  outdated  or 
nonessentia  in  light  of  current 
regulation.  (  r  are  duplicative  of  other 
reporting  re(  uirements.  At  the  same 
time,  the  prciposed  revisions,  especially 
of  Form  No.  2,  will  provide  financial, 
rate,  and  sta  istical  information  on 
transactions  that  is  more  useful  than 
what  is  curr  tntly  available  to  regulatory 
agencies  an<  other  users  of  the  financial 
statements  a  nd  reports  of  natural  gas 
companies. '  'he  Commission  believes 
the  proposei  changes  to  Form  No.  2  are 
needed  beca  ise  companies  are  giving 
different  ace  ounting  treatment  to  similar 
transactions  and  the  characteristics  of 
certain  balar  ce  sheet  and  income 
statement  it<  ms  for  the  restructured 
industry  are  different  from  what  they 
were  when  t  le  current  accounting 
regulations  were  adopted. 

In  Part  III.  A  of  this  NOPR,  the 
Commission  will  discuss  the  prop>osed 
changes  to  tl  le  Uniform  System  of 
Accounts  wi  Ih  respect  to  storage  gas.  In 
Part  ni,  B  th(!  Commission  will  address 
the  other  pr<  posed  revisions  to  the 
Uniform  System  of  Accounts.  In  Part  FV, 
the  Commis!  ion  will  discuss  the 
changes  to  P  u1  250  of  the  Commission's 
regulations,  'Approved  Forms,  Natural 
Gas  Act."  In  Part  V.  the  Commission 
will  discuss  the  proposed  changes  to 
Part  260  of  t  le  Commission's 
regulations,  "Statements  and  Reports 
(Schedules),  '  That  discussion  will 
include  the  ]  roposed  changes  to  Forms 
No.  2 '  and  r  o.  2-A.«  In  Part  VI.  the 


•  Form  No.  2 
consecutively 
index.  See  18 
OMB  approval 
consists  of 
numbered  pages , 
numbered  subs: 
may  be  used  in 
first  section.  See 
bears  OMB  a 

'  Appendix  A 
Form  No.  2. 
theFadanl 
Commission's 


".Appendix  B 
Form  No.  2-A. 


JMI 


isis  of  approximately  162  non- 
ni  inibered  pages  and  a  four-page 
.  260. 1 .  Th<B  current  version  bears 
I.  1902-0028.  Form  No.  2-A 
appr^imately  22  consecutively 

1-22.  and  32  non-consecutively 

:  tute  pages  from  the  Form  No.  2  that 

eu  of  the  comparable  pages  in  the 

18  CFR  260.2.  The  current  version 

ppc^val  No.  1902-0030. 

XNi&ists  of  the  proposed  revised 

Ap[  endix  A  is  not  being  pubitshed  in 

'.  but  is  available  from  the 

ilic  Reference  Room. 

msists  of  the  proposed  rcviaad 

.'  ppendix  B  is  not  being  published 


R<«i(v. 


Commission  will  discuss  the  proposed 
changes  to  Part  284  of  the  Commission's 
regulations.  "Certain  Sales  and 
Transportation  of  Natural  Gas  Under  the 
Natural  Gas  Policy  Act  of  1978  and 
Related  Authorities." 

The  Commission  recognizes  that  the 
changes  to  these  regulations  and  forms 
and  to  the  regulations  in  the  companion 
notice  of  proposed  rulemaking  titled, 
"Filing  Requirements  for  Interstate 
Natural  Gas  Company  Rate  Schedules 
and  Tariffs,"  will  necessitate 
modifications  to  the  electronic  formats 
for  the  affected  filings  and  forms.  To 
ensure  the  widest  possible  input,  the 
Commission  is  directing  its  staff  here, 
and  in  the  companion  NOPR,  to 
convene  a  single  technical  conference  to 
obtain  the  participation  of  the  industry 
and  other  users  of  the  filed  information 
in  designing  the  electronic  filing 
requirements.  By  the  time  the 
Commission  issues  final  rules  in  these 
companion  rulemakings,  the 
Commission  expects  staff,  with  the 
participation  of  interested  parties^  to 
have  developed  the  changes  needed  to 
make  the  electronic  filings  that  would 
be  required  under  the  regulations 
proposed  in  both  of  the  rulemaking 
proceedings.  The  Commission  intends 
to  move  toward  a  PC-based  electronic 
filing  system  and  away  from 
mainframes.  The  Commission  intends  to 
use  user  friendly  form-fill,  word 
processing,  and  spreadsheet  application 
software  as  much  as  possible. 

The  changes  to  the  Uniform  of  Sj-stem 
of  Accounts  and  Form  Nos.  2  and  2-A 
in  this  NOPR  are  proposed  to  be 
effective  January  1, 1995.  The  remainder 
of  the  proposed  rule  is  proposed  to  be 
effective  30  days  after  publication  in  the 
Federal  Register. 

II.  Public  Reporting  Burden 

The  proposed  rule,  if  adopted,  would 
establish  new  reporting  requirements, 
modify  existing  reporting  requirements 
and  eliminate  those  requirements  that 
are  now  obsolete.  The  Commission 
seeks  to  simplify  and  streamline  its 
requirements  to  reduce  the  burden  on 
pipelines.  The  current  pubhc  reporting 
buTflen  for  these  information  collections 
is  estimated  to  average  the  following 
number  of  hours  per  response:  FERC 
Form  No.  2 — 2,475  hours  for  the  46  gas 
companies  that  complete  a  filing;  FERC 
Form  No.  2-A — 30  hours  for  the  87  gas 
companies  that  complete  a  filing;  FERC 
Form  No.  11 — 5.7  hours  for  the  50  gas 
companies  that  complete  a  filing;  FERC 
Form  No.  549 — 2.7  hours  for  the  294 
companies  that  complete  a  filing;  FERC 


In  the  Ftierzf.  Register,  but  is  available  from  the 
.^Igavnis^ion's  Public  Refemnce  Room. 


Form  No.  549B — 6,770  hours  for  the  78 
gas  companies  that  complete  a  filing; 
FERC  Form  No.  576—3  hours  for  the  8 
gas  companies  that  complete  fifing; 
FERC  Form  No.  8—3.6  hours  for  the  30 
gas  companies  that  complete  a  filing; 
and  FPC-14  (redesignated  herein  as 
FERC  Form  No.  14)— 3.1  hours  for  the 
46  gas  companies  that  complete  a  filing. 
These  estimates  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

With  respect  to  the  gas  companies 
filing  the  FERC  Form  No.  2.  the 
Commission  believes  that  there  will  be 
an  average  burden  decrease  due  to  the 
ehmination  of  several  schedules  and 
significant  increases  in  the  thresholds 
for  the  reporting  of  information  on  other 
schedules.  There  will  be  some 
additional  information  required,  but 
there  should  be  a  minimal  burden 
increase  as  a  result,  because  much  of  the 
information  is  already  collected  by  the 
industry  in  other  contexts. 

Also,  those  natural  gas  companies 
filing  the  F^RC  Form  No.  2-A,  and 
previously  designated  as  "Nonmajor" 
who  do  not  presently  use  the  accounts 
formerly  reserved  for  Major  natural  gas  — 
companies,  may  experience  a  one-time 
increase  in  burden  associated  with  the 
conversion  of  their  books  and  records.  It 
is  anticipated  that  this  one-time  burden 
will  not  be  significant. 

The  Commission  estimates  the  public 
reporting  burden  for  other  filing 
requirements  under  the  proposed  rule 
will  reduce  the  existing  reporting 
burden.  With  respect  to  FERC  Form  No. 
11,  the  semi-armual  Form  No.  11  will 
contain  monthly  details  of  data  required 
annually  on  an  aggregate  basis  in  FERC 
Form  No.  2.  The  semi-annual  filing  of 
FERC  Form  No.  11  on  April  30  and 
October  31  of  each  year,  rather  than 
monthly,  will  reduce  the  number  of 
reports  from  600  to  100.  In  addition, 
data  are  primarily  required  by  rate 
schedule  or  Uniform  System  of 
Accounts  entries.  These  consistencies  in 
reporting  will  simplify  the  fifing 
burden.  The  revised  reporting  schedule 
will  reduce  the  existing  reporting 
burden  by  a  total  of  2,500  hours,  or 
approximately  50  hours  per  respondent 
each  year. 

The  proposed  elimination  of  initial, 
subsequent,  termination,  and  annual 
reports,  FERC  Form  No.  549.  for 
interstate  pipelines,  and  the  retention  of 
only  the  annual  reports  for  intrastate 
pipelinesm,  will  reduce  the  reporting 
burden  by  a  total  of  13,295  hours.  The 
Commission  estimates  that  the  annual 
report  for  the  75  remaining  respondents 


will  require  an  average  often  hours  to 
complete. 

The  proposed  Index  of  Customers 
requirement  will  add  approximately 
11,700  hours  to  the  total  burden  under 
FERC  Form  No.  549B.  However,  the 
Commission  proposes  to  delete  the 
paper  filing  requirement  and  require 
that  the  index  be  available  through  a 
pipelines  electronic  bulletin  board.  The 
average  burden  of  approximately  25 
hours  per  respondent  consists  of  135 
hours  for  pipelines  to  establish  the 
initial  index,  and  three  hours  per  filing 
to  compile  an  average  of  six  monthly 
updates. 

Allowing  reporting  of  service 
interruptions  in  FERC  Form  No.  576  by 
any  electronic  means,  including 
facsimile  or  telegraph,  as  proposed,  will 
expedite  the  notice  process,  and  reduce 
the  burden  to  one  hour  per  response. 
This  report  is  required  only  in  the  event 
of  an  interruption  to  normal  service 
lasting  three  hours  or  longer. 

The  Commission  is  not  proposing  any 
substantive  changes  to  FERC  Form  Nos. 
8  and  14.  but  requests  comment  on 
whether  data  from  other  sources  makes 
these  forms  unnecessary. 

On  balance,  therefore,  the 
Commission  believes  the  overall  burden 
on  the  industry  will  be  lessened  over 
time  by  the  proposed  changes.  To 
consider  the  impact  of  the  persons 
affected  by  this  rulemaking,  the 
Commission  would  fike  specific 
comments  on  the  impact  of  this  rule  on 
individual  natural  gas  companies.  Both 
estimates  of  current  burden  and  impact 
should  be  in  work  hours  and  dollar 
costs  in  sufficient  detail  to  demonstrate 
methodology  and  assumptions. 

Comments  regarding  these  burden 
estimates  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden, 
can  be  sent  to  the  P'ederal  Energy 
Regulatory  Commission.  941  North 
Capitol  Street,  NE..  Washington.  DC 
20426  [Attention:  Michael  Miller, 
Information  Services  Division,  (202) 
208-1415);  and  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB  (Attention:  Desk  Officer  for 
Federal  Energy  Regulatory 
Commission),  FAX:  (202)  395-5167. 

III.  Revisions  to  Uniform  System  of 
Accounts 

A.  Storage  Accounting 

Before  the  recent  industry 
restnicturing.  natural  gas  companies 
primarily  provided  a  merchant  service. 
A  I y pica)  pipeline  company  would 
purchase  gas  from  producers  or  other 
suppliers,  transport  the  gas  from  the 
supply  area  to  storage  fields  or  sales 


delivery  points,  and  sell  its  gas  on  a 
bundled  basis.  Now.  pipeline 
companies  are  primarily  transporters  of 
gas.  The  physical  operation  of  a  pipeline 
used  for  open-access  transportation, 
however,  is  much  the  same  as  when  it 
was  used  for  bundled  merchant  service. 
A  transportation  pipeline  continues  to 
need  gas  for  compressor  fuel,  gas  losses, 
line  pack,  and  base  storage  gas.  In 
addition,  in  order  for  the  system  to 
operate  efficiently,  it  must  have 
sufficient  gas  volumes  and/or  storage 
capacity  available  to  provide  for 
transportation  imbalances  and  no-notice 
transportation.  Although  these  resource 
needs  are  not  new  ones,  in  the 
Commission's  view,  the  m.andate  to 
unbundle  and  the  changed  primary  role 
of  pipelines  from  merchants  to 
transporters  require  recognition, 
measurement,  and  reporting  of  these 
resources  differently  than  presently 
required. 

One  might  argue  that  the  present 
accounting  requirements  contained  in 
the  Uniform  System  of  Accounts  are 
adequate  and  appropriate  for  accounting 
for  gas  costs  of  a  transportation  pipeline. 
Under  this  view,  it  could  be  argued  that 
the  loss  of  the  sales  function  does  not 
change  the  economic  ciiaracter  of  the 
transportation  function.  Physically,  the 
pipeline  must  operate  essentially  as  it 
always  has  in  performing  a 
transportation  function,  and  that  the 
loss  of  the  sales  function  does  not 
change  the  economic  character  of  the 
transactions  that  must  be  accounted  for. 
Our  analysis,  howpver,  indicates 
otherwise.  We  find  that  the  financial 
and  regulatory  accounting  needs  for  a 
transporter  are  sufficiently  different 
from  those  of  a  merchant  to  warrant 
changes  to  our  Uniform  System  of 
Accounts. 

To  meet  regulatory  needs,  the 
Commission's  regulations  should 
provide  recognition  and  measurement 
criteria  for  accounting  elements  (e.g. 
revenues,  expenses,  assets,  liabilities, 
equity  capital)  that  not  only  represent 
their  economic  characteristics  but  also 
provide  useful  financial  information 
relating  to  services  provided.  Further, 
the  regulations  should  provide  for 
uniform  accounting.  It  is  indisputable 
that  regulation  is  improved  when 
similar  economic  events  are  accounted 
for  consistently  between  periods,  and 
uniformly  between  companies.  In  the 
Commission's  view,  uniformity  in 
accounting  is  essential  for  developing 
just  and  reasonable  rates,  for 
compfiance  review  purposes,  and  for 
the  preparation  of  meaningful  intra-  and 
inter-company  statistics. 

The  Commission  believes  that  the 
financial  statement  treatment  most 


consistent  with  the  economic  cliaracter 
of  the  accounting  transactions,  and  the 
treatment  that  produces  the  most  useful 
regulatory  information,  can  be  obtained 
if  we  require  that:  (1)  Volumes 
maintained  for  system  balancing 
purposes,  including  those  needed  for 
no-notice  transportation  ser\'ice,  be 
accounted  for  as  fixed  assets  rather  than 
as  inventory  held  for  sale,  which  is  the 
current  practice;  and  (2)  gas  furnished 
by  transportation  customers  for 
compressor  fuel,  line  losses,  or  other 
operational  purposes  be  viewed  as 
additional  compensation  for  services, 
and  an  appropriate  amount  of  expense 
be  recognized  concurrent  with  the  use 
of  such  volumes  by  the  pipeline.  With 
respect  to  the  second  item,  the  currant 
practice  is,  in  general,  not  to  recognize 
either  the  gas  consideration  received  as 
revenues  or  to  recognize  an  expense 
when  the  gas  is  consumed  in  system 
operations. 

1 .  System  Gas 

The  Commission's  existing 
accounting  regulations  for  gas 
transactions  (purchases,  storage, 
exchanges,  sales,  system  use,  etc.)  were 
developed  when  a  typical  natural  gas 
pipeline  company  offered  bundled  sales 
service.  Gas  used  in  providing 
unbundled  transportation  ser\'ice  has 
characteristics  that  are  different  from 
gas  used  in  providing  bundled  sales 
service.  A  transportation  pipeline  is  a 
dynamic  system  where  there  are 
constant  imbalances  between  what  has 
been  delivered  to  the  system  by 
customers  or  gas  suppliers,  on  One 
hand,  and  what  has  been  delivered  to 
customers  or  used  to  operate  the 
pijjeline,  on  the  other.  Although  a 
transportation  pipefine  has  an 
obligation  to  transport  and  deliver  gas 
provided  to  it  by  a  shipper,  gas  is  a 
fungible  commodity.  "There  is  no 
specific  identification  of  the  molecules 
of  gas  that  a  transportation  custonier 
(shipper)  delivers  into  the  system  with 
the  volumes  that  it  receives  at  the 
delivery  point.  The  pipeline  s  obligation 
to  the  customer  is  satisfied  when  the 
customer  either  receives  at  the 
appropriate  delivery  point  sufficient 
volumes,  from  whate%'er  source,  to  meet 
the  quantity,  quality,  and  heal  content 
called  for  by  the  tariffs  terms  and 
conditions  or  it  is  otherwise  settled 
through  cash-out  provisions  or 
balancing  arrangements  entered  into 
between  two  or  more  customers'. 

In  order  to  meet  its  obligation  to 
shippers,  the  pipeline  must  have 
available  sufficient  volumes  to  meet  the 
operational  dynamics  of  its  system  (after 
consideration  of  imbalance  agreements 
between  customers).  For  purposes  of 
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this  discuss  on  these  volumes  will  be 
referred  to  c  ollectively  as  system  gas.  In 
our  view,  tli  e  character  of  the 
accounting  or  system  gas  needs  falls 
into  three  ci  tegories:  (1)  A  fixed  asset 
for  those  vo  umes  needed  to  provide  for 
mintenance,  (2)  a  fixed  asset 
needed  to  meet 
including  no-notice 
m,  and  (3)  operating 
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1  these  volumes,  however, 
merchants  have  also 
maintained  "investments" 
volumes  of  gas  that  were 
;ystem  balancing  '-  or  to 
sales  service  at  the  city  gate 
during  peak  periods.  These 

lumes  were  included  in 
's  system  as  additions  to 
d/or  imderground  storage. 
aUditional  volumes  were 
pack,  many  pipelines 
cost  of  the  gas  to  expense 
even  though  the  gas  was 

delivered  to  a  customer 
period.  When  the  additional 
w#re  injected  into 

storage,  the  cost  of  the  gas 
to  either  Account  164.1  or 
.  As  the  volumes  were 
from  inventory  for  load 
sales  service,  the  related 
Itrged  to  expense.  The  cost 
th^rawn  from  storage  would  be 
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liistruction  3(20). 
nstruction  3(21). 
« eded  to  maintain  pressure 
jfers  to  those  volumes  needed  to 
stem  at  its  design  opcruting 
( ludes  the  volumes  of  gas  held  in 
sto  age  facilities  in  order  lo  maintain 
c  eliverability  requirements.  These 
mfs  arc  often  referred  to  ds  base  or 

ancing.  as  used  here,  refers  lo  those 
(  re  the  pipeline  provided  gas  from  its 
of  supply  in  order  to  meet  deficiencies 
sh  ipper  tendering  less  volumes  to  the 
receipt  point  than  il  look  from  the 
the|delivery  point.  The  term  can  also  be 
situations  where  the  shipper  tenders 
olumealthan  it  takes  from  the  svstein. 


determined  in  accordance  with  a 
generally  accepted  inventory  method, 
consistently  applied.  The  accounting 
costs  were  then  recovered  from  sales 
customers  through  purchased  gas 
adjustments  (EGAs). 

In  the  post-Order  No.  636  period, 
there  is  a  need  to  measure  and  recognize 
the  additional  volumes  of  gas  needed  for 
load  balancing  and  no-notice 
transportation  service,  as  well  as  the 
recoverable  base  gas  volumes, 
differently  from  how  they  have  been 
measured  and  recognized  in  the  past. 
This  is  because  such  investments  are 
necessary  to  perform  a  transmission 
function  w  heiher  there  continue  to  be 
sales  services  or  not.  Fiu^ther,  with  the 
implementation  of  unbundled  ser\'ices, 
pipelines  generally  discontinued  their 
PGAs.  Most  pipelines  tliat  continue  to 
provide  sales  service  do  so  at  market- 
based  prices.  It  is  obviously  important 
to  identif>'  and  aggregate  the  costs  of 
transportation  service  separately  from 
the  costs  of  providing  sales  service,  in 
order  to  avoid  inappropriate  allocations 
of  costs  between  the  two. 

Under  Order  No.  636,  pipelines  were 
required  to  relinquish  most  of  the 
capacity  of  their  transmission  system, 
including  storage,  to  their  customers. 
The  Commission  permits  pipeline 
companies  to  retain  for  their  own  use 
only  a  designated  volume  of  storage 
capacity  on  their  systems  for  use  in  load 
balancing  and  no-notice  transportation 
service.  TThese  volumes,  in  general,  are 
intended  to  represent  the  maximum 
volume  needed  to  maintain  reliability 
and  continuity  of  transportation  service 
during  peak  periods.  It  would  be 
inappropriate  to  classify  these  volumes 
as  gas  held  for  resale  in  the  ordinary- 
course  of  business,  i.e.  inventor^'; 
instead,  they  represent  permanent 
investments  that  a  pipeline  must  make 
for  providing  transportation  service.  The 
Commission  believes  that  the  use  of  this 
gas  provides  further  support  for  no 
longer  viewing  the  costs  incurred  to 
provide  this  transportation  function  as 
inventory  (or  expended  when  acquired 
in  the  case  of  some  line  pack).  To 
account  for  this  gas  in  such  a  manner, 
which  would  be  more  appropriate  for  an 
enterprise  engaged  in  a  merchant  type  of 
business  activity,  is  no  longer  the  best 
financial  statement  representation. 

Even  if  a  pipeline  receives  payment 
for  system  gas  delivered  to  meet  an 
imbalance  or  no-notiee  transportation 
requirement,  the  Commission  does  not 
believe  that  it  should  account  for  the 
transaction  as  if  a  sale  has  occurred. 
Simultaneously  with  the  gas  delivery, 
the  transportation  pipeline  has  an 
obligation,  in  order  to  maintain  the 
Integrity  of  the  transportation  system,  to 


replenish  the  designated  volumes  that 
make  up  system  supply.  The  obligation 
to  replace  these  volumes  would  more 
appropriately  be  accounted  for  as  if 
"owed  to  system  gas"  rather  than  as  a 
sale.  There  is  no  expectation  by  the 
pipeline  of  realizing  a  profit  from  this 
type  of  gas  transaction.  It  is  merely  a 
loan  that  is  to  be  repaid  by  the  shipper 
through  either  providing  gas  in  kind  or 
through  cash-out  provisions. 

The  primary  difference  between  the 
fixed  asset  accounting  model  and  the 
inventory  model  for  system  gas  is  in  the 
carrying  value  of  the  asset.  Under  the 
inventory  model,  the  carrying  value  of 
the  asset  will  change  over  time  as 
withdrawals  of  system  gas  are  made  and 
replacements  are  brought  back  into  the 
system.  The  inventory  model  would 
permit  various  methods  of  pricing  those 
withdrawals.  For  instance,  an  entity 
could  assign  a  cost  to  these  withdrawals 
using  LIFO,  FIFO,  or  a  weighted  average 
inventory  method,  or  specific 
identification,  provided  that  the  method 
is  consistently  applied.  Replacements 
would  be  priced  at  their  acquisition 
cost.  Under  the  fixed  asset  model,  as  \\v 
view  it,  the  carrying  value  for  system 
gas  would  not  change  except  for 
recognition  of  changes  in  designated 
volumes.  Instead,  the  carrying  value 
would  be  locked-in  the  same  way  that 
plant  investments  are  to  historical  cost 
Further,  the  fixed  asset  model  would 
permit  only  one  method  for  assigning 
cost  to  the  temporary  "owed  to  system 
gas"  account — current  market  price 
Gain  or  loss  recognition,  if  any,  would 
be  limited  to  any  differences  between 
the  actual  replacement  cost  of  system 
gas  and  reimbursements  from  customers 
on  a  cash-out  basis  where  the 
differences  are  not  required  to  be  passed 
along  to  custom(!rs. 

The  Commission  believes  that  the 
fixed  asset  model  is  superior  for  several 
reasons. 

First,  it  more  accurately  rcfl(!cts  the 
economics  of  transportation 
transactions.  If  the  withdrawal/ 
replacement  transaction  is  satisfied  by 
gas  in  kind,  it  is  obvious  that  there 
should  be  no  economic  gain  or  loss 
realized.  Since  the  cash-out  provisions 
are  intended  to  be  substitut(!S  for'gas 
deliveries,  it  should  likewise  be  obvious 
that  no  economic  gain  or  loss  occurred 
from  the  basic  transaction.  However,  the 
inventory  method  would  rtjsult  in  a  i;;iin 
or  loss  being  recognized  to  the  extent 
that  the  accounting  cost  of  gas 
withdrawn  from  storage  (historical  cost) 
differs  from  the  cash-out  price 
(generally  current  spot  market  prices) 
On  the  other  hand,  the  fixed  asset  model 
would  not  show  a  gain  or  loss  from  the 
withdrawal/replacement  activity  Uotii 


models,  however,  will  correctly  show 
that  a  gain  or  loss  has  been  realized  by 
the  pipeline  on  the  difference  between 
the  cash-out  price  and  the  actual  cost  of 
replacement  gas  (if  such  gain  or  loss  is 
not  passed  along  to  customers). 

Second,  the  fixed  asset  model  better 
matches  cost  (expenses)  with  services. 
To  the  extent  that  accounting  gains  and 
losses  on  system  gas  transactions  are 
required  to  be  passed  along  to 
transportation  customers,  the  fixed  cost 
model  would  achieve  a  closer  matching 
of  current  gas  cost  with  current  service 
than  would  the  inventory  model.  For 
instance,  if  a  company  uses  a  FIFO 
inventory  pricing  method,  the  effect  of 
gas  costs  incurred  in  prior  years  will 
enter  into  the  determination  of  the 
revenue  requirements  for  current 
service.  This  distortion  does  not  occur 
under  the  fixed  asset  model. 

Third,  the  fixed  asset  model  for 
assigning  costs  to  unbundled  services 
permits  a  clearer  separation  of  costs 
deemed  to  be  transmission  from  costs 
related  to  other  functions. 

And  fourth,  the  fixed  asset  model, 
once  adopted,  should  make  the 
Commission's  ratemaking  and 
compliance  activities  an  easier  task 
since  the  investment  included  in  rate 
base  would  be  fixed.  Any  cash  flow 
requirements/benefits  related  to  the 
proposed  "Gas  owed  to  system  gas" 
account  and  the  companion  account 
receivable  could  be  included  in  cash 
working  capital  consideration. 

2.  Revenues  and  Expenses  Assor  iated 
With  Compressor  Fuel 

Some  transportation  tariffs  provide  for 
the  shippers  to  furnish  gas  for 
compressor  fuel  and  other  pipeline 
system  use.  In  other  instances,  the 
pipeline  is  required  to  purchase  gas  for 
such  purposes  from  a  third  party.  It  is 
the  Commission's  understanding  that,  at 
least  in  the  majority  of  instances,  no 
accounting  recognition  is  currently 
being  given  to  the  compensation  in  the 
form  of  gas  that  is  received  for  the 
transportation  service  when  the  pipeline 
reports  transportation  revenues. 
However,  in  any  instances  where  it  is 
the  pipeline's  responsibility  to  purchase 
the  gas,  gas  cost  reimbursements  would 
be  included  in  reported  revenues. 
Similarly,  the  pipeline  that  does  not 
report  the  furnished  gas  as 
compensation  would  not  show  an 
expense  for  fuel  burned,  whereas  the 
pipeline  that  purchases  the  gas  would. 

This  diversity  in  accounting  treatment 
is  not  warranted.  The  Commission 
believes  that  all  consideration  received 
for  services  should  be  reported  as 
revenues,  whether  paid  in  cash  or 
otherwise.  If  the  consideration  is  other 


than  cash,  then  the  non-cash 
consideration  should  be  measured  on  a 
cash  basis.  In  the  case  of  gas  furnished 
by  a  customer  for  compressor  fuel,  the 
Commission  believes  that  an 
appropriate  measure  of  the  revenues 
received  by  the  transportation  pipeUne 
is  the  cost  that  would  have  been 
incurred  had  the  pipeline  been  required 
to  purchase  the  gas  itself.  The  same 
assigned  value  should  be  used  when 
costing  the  gas  actually  used  for 
compressor  fuel.  It  is  only  through  such 
accounting  that  uniformity  can  be 
achieved  and  valid  financial 
comparisons  made.  The  Commission 
invites  comments  from  the  industry 
about  whether  a  price  index  should  be 
used  to  account  for  the  value  of  gas 
furnished  by  customers:  if  so,  what 
would  be  the  appropriate  price  index, 
and  how  should  that  price  index  be 
applied? 

"The  Commission  is  not  proposing 
changes  to  its  Uniform  System  of 
Accounts  for  these  items  since  it 
believes  that  the  current  system  already 
adequately  provides  for  such 
recognition.  However,  it  should  be  made 
clear  that  the  expense  account  to  be 
charged  with  the  gas  provided  by 
shippers  Is  the  sanie  purchased  gas 
account  that  would  have  been  charged 
if  the  gas  was  separately  purchased  in 
a  cash  transaction.  Further,  the  records 
supporting  the  purchased  gas  accounts 
for  retained  gas  must  be  so  maintained 
that  there  will  be  readily  available  for 
each  shipper  and  point  of  receipt,  the 
quantity  of  gas  tendered  and  the  values 
assigned. 

3.  The  Proposed  Rule 

The  Commission  is  proposing  to 
revise  its  accounting  regulations  to 
provide  for  uniform  accounting  for  all 
pipeline  investment  in  the  volumes  of 
gas  needed  to  operate  the  transportation 
system.  The  Commission  is  not 
proposing  changes  to  the  accounting 
requirements  for  initial  line  pack,  LNG 
heel,  and  non-recoverable  base  gas.  The 
cost  of  this  gas  will  continue  to  be 
recorded  in  the  utility  plant  accounts. 
The  proposed  rule  will  require, 
however,  that  Account  117,  Gas  Stored 
Underground-Noncurrent,  be  replaced 
by  new  aa;ounts  Account  117.1,  Gas 
stored-Base  Gas.  Account  117.2,  System 
balancing  gas.  Account  117.3,  Gas 
stored  in  reservoirs  and  pipelincs- 
noncurrent,  and  Account  117.4.  Gas 
owed  to  system  gas. 

Account  117.1  is  to  include  the  cost 
of  recoverable  gas  volumes  that  are 
necessary,  in  addition  to  those  volmnes 
for  which  costs  are  properly  includable 
in  Account  352.3,  Nonrecoverable 
Natural  Gas,  to  maintain  pressure  and 


deliverability  requirements  for  the 
storage  facility.  Account  117.2  is  to  be 
used  to  record  a  pipeline's  investment 
in  any  additional  system  gas  volumes, 
including  line  pack  not  capitalized  in 
Account  101,  Gas  Plant  in  Service, 
designated  as  maximum  system  gas 
needed  for  load  balancing,  no-notice 
transportation,  and  other  operational 
purposes.  Account  117.3  is  to  include 
the  cost  of  noncurrent  company-owned 
stored  gas  not  includable  in  Accounts 
117.1  or  117.2.  Account  117.4  is  to 
include  encroachments  upon  system  gas 
which  result  from  transportation 
imbalances,  no-notice  transportation, 
and  other  operational  needs. 

The  initial  investment  cost  to  be 
recorded  in  Account  117.1  and  117.2  is 
to  be  determined  from  the  book  balances 
on  the  date  of  adoption  of  tlie  new 
accounts.  If  there  is  no  Commission 
approved  method  to  the  contrary, 
volumes  in  Account  117.1  are  to  h*". 
priced  consistent  with  the  inventory 
method  previously  in  use.  Volumes 
includable  in  Account  117.2  are  to  be 
priced  at  the  inventory  price  that  would 
be  applicable  to  the  last  volumes  that 
would  be  withdrawn  from  storage  before 
encroachment  upon  base  gas.  If  there  are 
insufficient  volumes  in  gas  storage  lo 
fully  provide  for  the  volumes  designated 
as  system  gas  as  of  the  adoption  date, 
the  deficient  volumes  are  to  be  priced  at 
the  current  market  price  with  an  equal 
amount  being  credited  to  Account 
117.4.  Future  encroachments  upon 
system  gas  are  to  be  credited  to  /  ccoun! 
117.4  al  the  then  current  market  price  uf 
gas  with  a  corresponding  charge  to 
Account  808.1.  Gas  Withdrawn  From 
Stonge-Debit.  Account  806,  Exc;h3nge 
Gas,  woidd  be  credited  and  Account 
174,  Miscellaneous  Current  and 
Accrued  Assets,  would  be  debited 
simultaneously  with  the  entries  to 
system  gas. 

If  a  customer  responsible  for  an  «>wr<l- 
lo-system  gas  balance  meets  his 
responsibility  for  repayment  b\ 
diilivering  gas  in  kind,  .Account  BOB 
would  be  debited  and  Account  174 
crinlited  at  the  market  price  oriiiinally 
used  to  establish  the  .\ccount  174 
balance.  The  next  volumes  in)e<^:l«Ml  into 
system  gas  would  likewise  be  pria*d  at 
this  same  price  by  crediting  808.2  Gas 
D«'livered  to  Storage-Credit  and  dfbitinj^ 
Accoiuit  117.4.  If  the  owed  to  svstem 
gas  balance  (,\ccount  117.4)  is  duo  to 
more  than  one  transaction,  th.e  above 
accounting  Wiiuld  follow  a  queue  wHh 
the  earliest  transaction  first.  Such 
iu:(uuiiting  would  lie  followed  until  tho 
credit  balance  in  Account  117.4  was 
eliminated. 

If  the  customer  responsible  for  an 
ouijd-to-system  pas  balance  meets  his 
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a  pipeline  includes  in 
Revenues  from 
of  gas  of  others, 

transporting  gas  for 
ies  through  the 
ransmission,  and 


mes,  or  compression 

utility."  Service  charges 
e  of  gas  of  others  is 
Account  495.  Other  gas 
Item  No.  5  of  Account 
mission  proposes  to 
489  (Revenues  from 
of  gas  of  others)  in  its 
Item  No.  5  of  Account  495 
;es  for  storing  gas  for 
place  them  with  four  new 
are:  Account  489.1  in 
ine  would  include 
transportation  of  gas 
ring  facilities;  Account 
h  the  pipeline  would 
efiues  from  transportation  of 
ransmission  facilities; 

in  which  the  pipeline 
le  revenues  from 
of  gas  through 
acilities;  and  Account 
the  pipeline  would 
etiues  from  storing  gas  of 
dflition,  the  Commission 

dd  a  new  item  to  the  list 
ylccount  495.  This  is  item  8. 


Th  ose  i 
pi  3eli 
fro  n 


hi:h 


"Gains  on  settlements  of  imbalance 
receivables  (See  Account  806)." 

The  Commission  is  proposing  the 
above  changes  in  order  to  appropriately 
record  revenues  from  unbundled 
services. 

2.  Gas  Supply  Expenses 

The  Commission  proposes  to  revise 
Account  806,  Exchange  gas,  so  that  it 
will  include  debits  or  credits  for  the  cost 
of  gas  in  unbalanced  transactions  and 
not  just  unbalanced  exchange 
transactions.  Such  unbalanced 
transactions  would  be  those  whereby 
gas  is  delivered  to  another  party  in 
exchange,  load  balancing,  or  no-notice 
transportation  transactions.  In  addition, 
the  Commission  proposes  to  revise  the 
instructions  in  paragraph  B  concerning 
the  recording  of  revenue,  gain,  expense, 
or  loss  in  connection  with  the 
performance  of  exchange  services  and  to 
revise  paragraph  C  with  respect  to  the 
maintenance  of  records  so  that  there 
would  be  readily  available  for  each 
party  entering  gas  exchange,  load 
balancing,  or  no-notice  transportation 
transactions  by  point  of  receipt  and 
delivery,  the  quantity  of  gas  delivered 
and  received,  the  amount  of 
consideration  if  other  than  gas,  and  the 
basis  for  the  consideration.  The 
Commission  also  proposes  to  revise 
Account  813.  Other  gas  supply 
expenses,  so  that  it  will  include  losses 
on  settlements  of  imbalance  receivables. 

3.  Major/Nonmajor  Accounts 

The  Commission  is  proposing  to 
eliminate  all  Nonmajor  accounts  in  the 
Uniform  System  of  .Accounts  and  to 
require  all  natural  gas  companies  to  use 
the  same  accounts.  The  Commission  is. 
thus,  also  proposing  that  the  Major 
accounts  be  changed  to  eliminate  their 
application  to  Major  natural  gas 
companies  only  and  to  revise  the 
instructions,  notes  and  items 
accordingly.  In  addition,  as  discussed 
below,  the  Commission  is  proposing  to 
revise  Form  No.  2-A  to  require 
Nonmajor  respondents  to  file  certain 
Form  No.  2  pages  as  their  Form  No.  2- 
A  report.  The  Commission  is  also 
proposing  to  revise  part  158  of  the 
regulations  to  delete  the  references  to 
major  and  nonmajor  in  sections  158.10 
and  158.11.  In  addition,  the 
Commission  proposes  to  further  amend 
section  158.10(a)  so  that  it  appUes  to  all 
examinations  of  accounts  without 
limitation  and  requires  independent 
licensed  public  accountants  to  be 
licensed  on  or  before  December  30,  1970 
as  is  the  case  in  current  section 
158.10(b)  and  to  delete  present  section 
158.10(b).  Further,  the  Commission 
proposes  to  revise  section  158.11  to 


require  the  filing  of  the  independfnl 
accountant's  letter  or  report  of 
certification  with  the  original  and  each 
copy  of  the  Form  No.  2  or  Form  No.  2- 
A.  Last,  the  Commission  proposes  to 
revise  section  158.12  by  removing  the 
words.  "The  Commission  will  not 
recognize  any  certified  public 
accountant  or  public  accountant 
through  December  31. 1975,  who  is  not 
in  fact  independent.  Beginning  January 
1, 1976,  and  each  year  thereafter,  the" 
and  adding  in  their  place,  the  word 
"The" 

4.  McftoDth 

At  present,  the  Uniform  System  of 
Accounts  requires  reporting  volumes  by 
Mcf.  The  Commission  proposes  to 
amend  the  Uniform  System  of  Accounts 
where  applicable  to  measure  gas  by 
dekatherms  rather  than  by  Mcf  to  reflect 
the  current  measurement  of  gas  by  heat 
content  rather  than  by  volume. 

IV.  Part  250 

Fart  250  of  the  Commission's 
regulations  specifies  the  use  of  certain 
forms  for  accomplishing  specific 
actions.  The  most  significant  changf; 
proposed  in  Part  250  is  the  removal  of 
section  250.16  (Format  of  compliance 
plan  for  transportation  services  and 
affiliate  transactions)  of  the 
transportation  discount  information  that 
a  pipeline  transporting  gas  under 
subparts  B  or  G  of  Part  284  and 
conducting  discounted  transportation 
transactions  with  a  marketing  or 
brokering  affiliate  must  maintain  for 
each  billing  period.  As  more  fully 
explained  under  the  discussion  in  this 
NOPR  regarding  the  changes  proposed 
for  Part  284.  infra,  the  discount 
reporting  requirements  under  section 
250.16(d)  are  somewhat  duplicative  of 
the  discount  reports  required  under 
section  284.7(d)(5)(iv).  Therefore,  the 
Commission  is  proposing  in  this  NOPR 
various  modifications  to  section 
284.7(d)(5)(iv)  (proposed  section 
284.7(c)(6))  that  will  make  the  discount 
reporting  information  under  section 
250.16(d)  unnecessary.  Accordingly,  the 
Commission  proposes  to  delete  section 
250.16(d). 

The  other  proposed  changes  to  Part 
250  are  essentially  intended  to  simplify, 
update,  or  eliminate  these  forms  to 
reflect  current  regulatory  practice,  and 
to  eliminate  the  forms  related  to  the 
regulation  of  producers  and  gatherers, 
since  the  wellhead  gas  market  has  been 
finally  deregulated  and  such  forms  are 
required  by  regulations  that  have  been 
removed  in  Parts  154  and  157. 

Section  250.2  sets  forth  the  forms 
required  under  section  154.64  (proposcid 
section  154.602)  for  notification  to  the 


Commission  of  a  cancellation  of  a  filed 
tariff  or  part  thereof,  or  a  termination  of 
the  tariff  by  its  own  terms,  when  no  new 
tariff  or  part  thereof  is  to  be  filed  in  its 
place.  The  Commission  proposes  to 
simplify  and  clarify  section  250.2  by 
stating  that  the  notices  of  cancellation  to 
be  used  when  canceling  an  entire  tariff 
or  an  entire  rate  schedule  should  be 
filed  as  a  tariff  sheet.  Currently,  the 
existing  forms  themselves  include  the 
header  and  footer  information  normally 
associated  vdth  a  tariff  sheet,  which  is 
unnecessary  and  confusing. 

In  addition,  the  Commission  proposes 
to  modify  section  250.2  by  eliminating 
the  requirement  that  a  specific  form  be 
used  when  providing  notice  of  the 
cancellation  of  individual  tariff  sheets. 
Rather,  section  250.2  will  provide  that 
when  a  single  sheet  is  canceled,  it 
should  be  reserved  for  future  use.  This 
does  not  represent  a  substantive  change, 
but  more  accurately  represents  the 
current  practice  in  canceling  a  tariff 
sheet,  and  will  allow  the  sheet  to 
conform  better  to  the  Commission's 
electronic  tariff  sheet  filing 
requirements. 

Section  250.3  specifies  the  forra 
required  under  section  154.64  (proposed 
section  154.602)  for  notification  to  the 
Commission  of  a  cancellation  or 
termination  of  a  contract,  or  executed 
service  agreement.  The  Commission 
proposes  to  change  the  current 
instruction  in  the  form  to  indicate  the 
"name  of  purchaser  or  purchasers"  to  an 
instruction  to  indicate  the  "name  of 
customer  or  customers."  The  use  of 
"customer"  rather  than  "purchaser" 
better  reflects  the  shift  in  today's  gas 
market  from  sales  to  transportation 
service. 

The  Commission  proposes  to  modify 
the  headings  of  section^  250.2.  250.3, 
and  250.4  (governing  the  form  of  the 
certificate  of  adoption  required  under 
existing  section  154.65  (proposed 
section  154.603)  to  be  used  when  the 
tariff  or  contracts  of  a  natural  gas 
company  are  to  be  adopted  by  a 
successor  entity)  to  refer  to  the  new 
section  numbers  of  the  regulations  from 
which  their  authority  stems,  since  the 
Commission  proposes  in  the  companion 
rulemaking  to  redesignate  the 
referenced  sections  of  Part  154.  Thus, 
the  reference  in  sections  250.2  and 
250.3  to  section  154.64  is  changed  to 
section  154.602.  and  the  reference  in 
section  250.4  to  section  154.65  is 
changed  to  section  154.603.  The 
Commission  also  proposes,  in  section 
250.4,  to  modify  the  line  indicating  the 
date  of  the  form  of  certificate  of 
adoption  by  removing  the  year  indicator 
of"194— ." 


Many  of  the  forms  set  forth  in  Part 
250  relate  to  the  filing  requirements  of 
natural  gas  producers  and  gatherers 
under  Parts  154  and  157  of  the 
Commission's  regulations.  Specifically, 
section  250.5  specifies  the  form  of 
contract  summary  required  to  be  filed 
under  section  154.24(a)  by  independent 
producers  applying  for  a  certificate  of 
public  convenience  and  necessity  under 
section  7  of  the  NGA  for  the 
transportation,  or  sale  for  resale,  of 
natural  gas  in  interstate  commerce. 
Section  250.7  specifies  the  form  of 
contract  summary  required  to  be  filed 
under  section  157.30(b)  by  independent 
producers  seeking  abandonment 
authorization.  Section  250.8  specifies 
the  form  for  the  summary  of  contract 
information  required  by  section 
154.92(d)  to  be  filed  by  independent 
producers  seeking  authority  to  provide 
natural  gas  service,  previously 
authorized  by  the  Commission,  as  a 
successor-in-interest.  Section  250.9 
specifies  the  form  of  notice  required 
under  section  154.97(a)  to  be  filed  by  an 
independent  producer  when  a  rate 
schedule  is  proposed  to  be  cancelled,  or 
will  terminate  by  its  own  terms,  and  no 
new  schedule  is  to  be  filed  in  its  place. 
Section  250.10  specifies  the  form 
required  to  be  filed  under  section 
157.40(b)(4)  by  independent  producers 
applying  for  a  small  producer 
exemption  from  certain  filing 
requirements.  Section  250.14  specifies 
the  form  of  the  initial  billing  statement 
required  under  section  154.92  to  be  filed 
with  the  filing  of  a  rate  schedule  by 
every  independent  producer,  and  the 
form  required  under  section  154.94(f)  to 
be  used  by  an  independent  producer 
seeking  a  change  in  its  rate  schedule. 

All  of  the  above-referenced  sections  of 
Parts  154  and  157  have  been  removed 
from  the  Commission's  regulations  by 
Order  No.  567,  issued  July  28, 1994.  in 
Docket  No.  RM94-1 8-000."  Order  No. 
567  deleted  certain  regulations  related 
to  natural  gas  producer  rate  regulation 
that  were  either  obsolete  or  nonessential 
in  light  of  the  deregulation  of  wellhead 
gas  prices  under  the  Natural  Gas 
Wellhead  Decontrol  Act  of  1989,'^  that 
finally  occurred  on  January  1,  1993. 
Since  the  regulations  requiring  that 
independent  producers  make  certain 
filings,  and  in  specific  forms,  have  been 
deleted,  sections  250.5,  250.7,  250.8. 
250.9.  250.10.  and  250.14  of  part  250. 
setting  forth  the  actual  forms,  should 
also  be  deleted.  Thus,  the  Commission 
is  proposing  to  remove  these  sections. 

The  Conimission  also  proposes  to 
remove  section  250.12,  governing  the 
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form  of  escrow  agreements.  This 
regulation  was  originally  promulgated 
by  Order  No.  400.  issued  April  28,  1970. 
in  Docket  No.  R-376.  It  is  rarely  used. 
In  the  instances  in  which  companies  are 
required  to  place  funds  in  escrow,  the 
Commission  proposes  to  determine  in 
the  proceeding  establishing  the  escrow- 
requirement  whether,  and  in  what  ft)rm, 
the  escrow  agreement  should  be  filed 
with  the  Commission.  However,  the 
Commission  will  invite  comments  from 
parties  who  believe  it  would  be  useful 
to  retain  a  form  of  escrow  agreement,  or 
suggestions  as  to  how  this  regulation 
could  be  modified  to  become  mor<' 
useful,  rather  than  eliminated. 

Finally,  the  Commission  proposes  to 
change  all  references  in  Part  250  from 
the  "FPC"  and  the  "Federal  Power 
Commission"  to  the  "FERC."  and  to  the 
"Federal  Energy  Regulatory 
Commission,"  respectively. 

V.  Part  260 

The  provisions  of  Part  260  require 
that  pipelines  file  certain  forms  and 
reports  with  the  Commission,  such  as 
the  FERC  Form  Nos.  2.  2-A,  11,  and 
549-ST.  As  further  discussed  below,  the 
Commission  is  proposing  to  modify  the 
actual  Form  Nos.  2,  2-A,  and  11.  and 
various  sections  of  Part  260.  The 
proposed  changes  to  Part  260  are  ^inlply 
designed  to  update  these  reporting 
requirements  to  reflect  current 
regulatory  practice,  and  to  conform 
these  prescriptive  requirements  to  the 
changes  to  the  other  parts  of  the 
Commission's  regulations  proposed  in 
this  NOPR. 

A.  Revisions  to  Form  \o.  2 

The  Commission  is  proposing  to 
revise  Form  No.  2  for  a  variety  of 
reasons.  First,  it  is  desirable  to  update 
Form  No.  2  by  deleting  unneeded 
schedules,  or  individual  data  elements, 
by  clarifying  and  modernizing 
schedules  and  instructions,  and  by 
increasing  the  thresholds  for  the 
reporting  of  certain  information. 
Second,  it  is  vital  to  revise  Form  No.  2 
to  accurately  present  the  restructured 
nature  of  the  natural  gas  pipeline 
industry,  which  is  primarily  focu^-d  on 
the  transportation  of  gas  rather  than  the 
sale  of  gas.  Only  then  will  the  Form  No. 
2  provide  more  useful  and  relevant 
information  to  the  Commission  anti  to 
pipeline  customers  for  the  assessment  of 
pipeline  operations.  .A  sample  copy  of 
the  proposed  revised  Form  No.  2  is 
attached  as  Appendix  A. 

The  specific  changes  the  Commission 
proposes  are: 
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General  Infoi  motion — Pages  i  and  ii 

The  Coram  ssion  proposes  to  require 
Form  No.  2  td  be  filed  by  each  major 
interstate  nat  jral  gas  company  having 
combined  gai  transported  or  stored  for 
a  fee  exceedi  ig  50  million  dekalherms 
IDth)  in  each  of  the  three  previous 
calendar  yea)  s.  This  will  replace  the 
present  requirement  that  Form  No  2 
must  be  filed  by  major  companies  which 
are  those  hav  ing  combined  gas  sold  for 
resale  and  ga  i  transported  or  stored  for 
a  fee  exceedi  ig  50  million  Mcf  at  14.70 
psia  (60°F)  if  each  of  the  three  previous 
calendar  yeai  s.  The  proposed  ' 
elimination  c  f  "gas  sold  for  resale" 
reflects  the  c  irrent  nature  of  the 
pipeline  industry  where  pipelines  are 
primarily  trai  isporters  of  gas  and  make 
sales  for  resa  e  on  an  unbundled  basis 
in  the  supplj  area.  The  proposed 
replacement  if  Mcf  with  Dth  reflects  the 
current  meas  irement  of  gas  by  heat 
tontent  rathe r  than  by  volume. 

The  Comm  ission  also  proposes  to 
eliminate  the  words  "is  a  Regulatorv' 
Support  Requirement  (18  CFR  260.i)" 
in  the  first  se  ntence  of  page  i  as  not 
needed  and  1 3  revise  the  last  sentence 
in  Instruction  1.  to  eliminate  the 
reference  to  aie  Energy  Information 
Administrati  jn's  statistical  publication 
(Financial  St  itistics  of  Interstate  Natural 
Gas  Pipeline  Companies),  to  delete  the 
words,  "as  c  assified  in  the 
Commission  s  Uniform  System  of 
Accounts  Pr<  scribed  for  Natural  Gas 
Companies  S  ubject  to  the  Provisions  of 
the  Natural  C  as  Act  (18  CFR  201)."  from 
the  first  senti  snce  in  Instruction  II.  and 
to  add  the  wi  »rds,  "which  meets  the 
filing  require  ments  of  18  CFR  260.1" 
after  the  wor  i  company  in  that 
sentence. 

The  Conm  ission  proposes  to  revise 
Instruction  I  1(a)  to  add  the  present 
requirement  or  filing  on  an  electronic 
medium.  Th(  i  Commission  further 
proposes  to  ( hange  Instruction  .11(c)  to 
replace  the  p  resent  Certified  Pu  jlic 
Accountant  CPA)  certification 
statement  wi  th  a  flexible  format  that 
will  enable  I  le  respondent's  CPA  firm 
to  prepare  it!  certification  statement  in 
dcrordance  \  ,'ith  current  standards  of 
reporting  am  1  still  attest  as  to  the 
conformity  c  f  li-sted  FERC  Form  No.  2 
schedules  w  th  the  Commission's 
Uniform  Sys  em  of  Accounts  and  the 
Chief  Accou  itant's  published 
accounting  r  'leases. 

In  addition,  the  Commission  proposes 
that  the  lette  ■  or  report  required  by 
Instmction  I  1(c)  for  the  CPA 
certification  je  submitted  with  each 
copy  as  well  as  with  the  original 
submission  <  nd  be  submitted  with  that 
sabmission  i  ather  than  alternativelv 
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within  30  days  after  the  fifing  date  for 
Form  No.  2. 

General  Instructions — Page  Hi 

The  Commission  proposes  to  replace 
Mcf  with  Dth  in  General  Instruction  II 
on  page  (ii)  and  "14.73  psia  and  a 
temperature  base  of  BO'E"  with  "in  Btu 
and  Dth."  in  General  Instruction  XII  on 
page  (iii).  The  Commission  also 
proposes  to  delete  General  Instruction  V 
with  respect  to  the  means  of  completing 
the  report  as  outdated  and  unnecessary. 

Definitions — Page  iv 

The  Commission  proposes  to  define 
dekatherm  as  a  unit  of  heating  value 
equivalent  to  10  therms  or  1.000,000 
Btu.'*' 

Excepts  From  the  Law — Page  iv 

The  Commission  proposes  to  correct 
the  quoted  language  of  the  Natural  Gas 
Act. 

List  nf  Schedules  (Natural  Gas 
Company) — Pages  2-4 

The  Commission  proposes  to  revise 
the  list  of  schedules  to  conform  with  the 
changes  proposed  to  the  schedules  bv 
this  NOPR. 

Control  0\'er  Respondent — Page  102 

The  Commission  proposes  to  revise 
the  instructions  and  provide  a  format  for 
information  required  with  respect  to 
entities  controHing  the  respondent 
natural  gas  company  to  provide  better 
reporting  of  the  vertical  integration  of 
the  respondent  and  its  parents. 

The  Commission  is  proposing  to 
delete  referencing  the  SEC  10-K  Report 
Form  because  most  respondents  are 
included  in  consolidated  reports  and  do 
not  prepare  separate  10-K  reports. 

Corporations  Controlled  By 
Respondent — Page  103 

The  Commission  proposes  to  delete 
instruction  4,  which  permits  referencing 
the  SEC  lO-K  Report  Form  filing  for  the 
reason  stated  above.  The  Commission 
also  proposes  to  add  a  new  instruction 
4  and  new  column  (b)  for  designation  of 
the  type  of  control  held  by  the 
respondent. 

Definitions—Page  103 

The  Commission  proposes  to  delete 
column  (d)  entitled  "Footnote  Ref." 

Officers— Page  104 

The  Commission  proposes  to  delete 
this  page  because  it  is  not  needed  for 
Commission  regulatory  purposes. 


''Bill  refers  la  Briiish  Thrnr.al  L'nit — the  quantity 
oi  hf.a>.  required  to  raise  the  temperature  of  one 
jKiun.J  uf  uratnr  by  one  degree  Fahrenheit. 


Directors — Page  105 

The  Commission  proposes  to  delete 
this  page  because  it  is  no  longer  needed 
for  Commission  regulatory  purposes. 

Security  Holders  and  Voting  Powers 
(Continued)— Page  107 

The  Commission  proposes  to  delete 
this  continuation  page  because  it  is  not 
needed  with  electronic  reporting  since 
supplemental  pages  can  be  added  if 
more  space  is  needed. 

Important  Changes  During  the  Year — 
Page  108 

The  Commission  proposes  to  delete 
item  12.  which  allows  the  respondent  to 
substitute  notes  from  the  ann  ial  report 
to  stockholders  for  required  data 
because  most  respondents  are  included 
in  consolidated  reports  and  do  not 
prepare  separate  annual  reports. 

Important  Changes  During  the  Year — 
Page  109 

The  Commission  proposes  to  delete 
this  continuation  page  because  it  is  not 
needed  with  electronic  reporting. 

Comparative  Balance  Sheet  (Assets  and 
Other  Debits)— Page  1 10 

The  Commission  proposes  to  modify 
column  (c)  by  deleting  "Balance  at 
Beginning  of  Year"  and  inserting 
"Balance  at  End  of  Current  Year  (in 
dollars)"  and  to  modify  column  (d)  by 
deleting  "Balance  at  End  of  Year  (in 
dollars)"  and  inserting  "Balance  at  End 
of  Previous  Year  (in  dollars)."  The 
Commission  also  proposes  to  delete 
"Gas  Stored  Underground  Noncurrent 
(117)"  at  Line  12  and  replace  it  with 
four  new  accounts — Gas  Stored — Base 
Gas  (117.1).  System  Balancing  Gas 
(117.2).  Gas  Stored  in  Reservoirs  and 
Pipelines — Noncurrent  (117.3).  and  G.is 
Owed  to  System  Gas  (117.4).  The 
Commission  discussed  the.proposid 
new  accounts  above. 

Comparative  Balance  Sheet  (Assets  ur.d 
Other  Debits)  (Continued)— Page  1 1 1 

The  Commission  proposes  to  modif\' 
column  (c)  by  deleting  "Balance  at 
Beginning  of  Year"  and  inserting 
"Balance  at  End  of  Current  Year  (in 
dollars)"  and  to  modify  column  (d)  by 
deleting  "Balance  at  End  of  Year"  and 
inserting  "Balance  at  End  of  Previous 
Year  (in  dollars)." 

Comparative  Balance  Sheet  (Liabilities 
and  Other  Credits)— Page  1 12 

The  Commission  proposes  to  modifv- 
column  (c)  by  deleting  "Balance  at 
Beginning  of  Year"  and  inserting 
"Balance  at  End  of  Current  Year  (in 
dollars)"  and  to  Modify  Column  (d)  by 
deleting  "Balance  at  End  of  Year"  and 


inserting  "Balance  at  End  of  Previous 
Year  (in  dollars)."  The  Commission  also 
proposes  to  add  the  language  "(Less) 
Current  Portion  of  Long-Term  Debt"  to 
Line  22  and  to  add  the  language 
"Current  Portion  of  Long-Term  Debt"  as 
Line  No.  33. 

Comparative  Balance  Sheet  (Liabilities 
and  Other  Credits)  (Continued) — Page 
113 

The  Commission  proposes  to  modify 
column  (c)  by  deleting  "Balance  at 
Beginning  of  Year"  and  inserting 
"Balance  at  End  of  Current  Year  (in 
dollars)"  and  to  modify  column  (d)  by 
deleting  "Balance  at  End  of  Year"  and 
inserting  "Balance  at  Eiid  of  Previous 
Year  (in  dollars)." 

Statement  of  Income  for  the  Year — Page 
114 

The  Commission  proposes  to  move 
instructions  5  and  6  from  this  schedule 
to  Notes  to  Financial  Statements  on 
page  va2. 

Statement  of  Income  for  the  Year 
(Continued)— Page  115 

The  Commission  proposes  to  delete 
instruction  7,  which  permits  the 
attaching  at  page  122  of  any  notes 
appearing  in  the  report  to  stockholders 
that  are  applicable  to  this  Statement  of 
Income,  and  to  move  instruction  8  from 
this  schedule  to  Notes  to  Financial 
Statement  on  page  122. 

Statement  of  Income  for  the  Year 
(Continued)— Page  116 

The  Commission  proposes  to  delete 
this  continuation  page  because  it  is  not 
needed  with  electronic  reporting. 

Statement  of  Retained  Earnings  for  the 
Year — page  118 

The  Commission  proposes  to  modify 
column  (c)  by  deleting  "Amount"  and 
inserting  "Ciunrent  Year  Amount  (in 
dollars)"  and  to  add  column  (d) 
"Previous  Year  Amount  (in  dollars).  " 
The  Commission  also  proposes  to  delete 
instruction  8,  which  requires  the 
attaching  at  page  122  of  applicable  notes 
in  the  annual  report  to  stockholders. 

Statement  of  Retained  Earnings  for  the 
Year  (Continued) — Page  119 

The  Commission  proposes  to  modify 
column  (b)  by  deleting  "Amount"  and 
inserting  "Current  Year  Amount"  and 
adding  column  (c)  "Previous  Year 
Amount." 

Statement  of  Cash  Flows — Pages  120 
and  121 

The  Commission  proposes  to  delete 
the  first  sentence  of  instruction  1,  which 
requires  the  attaching  at  page  122  of 


applicable  notes  in  the  annual  report  to 
stockholders. 

The  Commission  proposes  to  modify 
column  (b)  by  deleting  "Amounts"  and 
inserting  "Current  Year  Amount"  and  to 
add  Column  (c)  "Previous  Year 
Amount." 

Notes  to  Financial  Statement — Page  122 

The  Commission  proposes  to  change 
instruction  one  to  require  at  least  the 
same  level  of  detail  for  disclosures  that 
would  be  given  in  shareholder  annual 
reports  and  to  add  new  instructions  to 
provide  significant  details  on:  the 
respondent's  pension  and  other  benefit 
plans;  income  tax  accounting; 
differences  in  the  way  in  which 
transactions  are  presented  in  the 
shareholder  annual  reports  versus  the 
Form  No.  2;  and  disclosure  of  financial 
changes  either  to  the  respondent  or  the 
respondent's  consolidated  group  that 
will  directly  affect  the  respondent's  gas 
pipeline  operations.  The  Commission 
also  proposes  to  delete  instructions  3 
("For  Account  116.  Utility  Plant 
Adjustments")  and  6  (permitting  the 
attaching  of  notes  to  financial 
statements  in  the  annual  report  to 
stockholders).  In  addition,  as  stated 
above,  the  Commission  proposes  to 
move  three  instructions  from  pages  114 
and  115  to  page  122. 

Notes  to  Financial  Statement 
(Continued)— Page  123 

The  Commission  proposes  to  delete 
this  continuation  page  between  it  is  not 
needed  with  electronic  reporting. 

Summary  of  Utility  Plant  and 
Accumulated  Provisions  for 
Depreciation,  Amortization  and 
Depletion  (Continued) — Page  201 

The  Commission  proposes  to  delete 
columns  (0  and  (g)  both  entitled  "other 
(specify)"  as  unneeded  because 
electronic  reporting  permits  additional 
columns  to  be  added  as  necessary. 

Gas  Property  and  Capacity  Leased  From 
Others— Page  212 

The  Commission  proposes  a  new 
schedule  to  provide  detailed 
information  about  gas  property  and 
capacity  leased  from  others,  including 
leases  involving  property  constructed  by 
the  respondent,  sold,  and  then  leased 
back.  The  Commission  proposes  to 
require  only  the  reporting  of  property 
leases  in  which  the  average  annual  lease 
payment  under  the  initial  term  of  the 
lease  exceeds  $500,000. 

Gas  Property  and  Capacity  Leased  to 
Others— Page  213 

The  Commission  proposes  to  revise 
the  schedule  on  page  213  entitled  "Gas 


Plant  Leased  to  Others  (Account  104)" 
by  changing  the  schedule  and 
instructions  to  obtain  details  about  gas 
property  and  capacity  leased  to  others. 
The  changes  are  necessary  to  provide 
information  that  would  allow  the 
Commission  to  determine  whether 
ratepayers  are  paying  for  facilities  not 
used  in  the  respondent's  utility 
operations.  The  Commission  proposes 
to  require  only  the  reporting  of  property 
leases  in  which  the  average  lease 
income  over  the  initial  term  of  the  lease 
exceeds  5500,000. 

Gas  Plant  for  Future  Use  (Account 
105)— Page  214 

The  Commission  proposes  to  raise  the 
reporting  threshold  from  $250,000  to 
S500.000  and  to  delete  the  language  in 
Line  No.  1  which  refers  to  pages  500- 
01,  which  are  proposed  to  be  deleted. 

Production  Properties  Held  for  Future 
Use  (Account  No.  105.1)— Page  215 

The  Commission  proposes  to  delete 
this  schedule  because  it  is  not  needed 
for  Commission  regulatory  purposes. 

Gas  Stored  (Accounts  117.1,  117.2. 
117.3.  117.4,  164.1.  164.2.  and  164.3}— 
Page  220 

The  Commission  proposes  to  delete 
Account  117  and  replace  it  with  four 
new  accounts  as  discussed  above.  The 
Commission  also  proposes  to  change 
Mcf  to  Dth  in  instruction  1  and  lines  6 
and  7,  to  redesignate  the  column  letters, 
to  eliminate  instructions  2  through  5  as 
no  longer  necessary,  and  to  add  a  new 
instruction  on  encroachments  on  base 
gas,  system  gas,  and  gas  properly 
recordable. 

Non-utility  Property  (Account  No   121) 
and  Accumulated  Provision  for 
Depreciation  and  Amortization  of 
Nonutilitv  Property  (Account  122 f — 
Page  2  2 1' 

The  Commission  proposes  to  delete 
these  schedules  because  they  are  not 
needed  for  Commission  regulatory 
purposes. 

Gas  Prepayments  Under  Purchase 
Agreements — Pages  226  and  227 

The  Commission  proposes  to  delete 
this  schedule  because  it  is  not  needed 
for  Commission  regulatory  purposes. 

Advances  for  Gas  Prior  to  Initial 
Deliveries  or  Commission  Certification 
(Accounts  124,  166.  and  167)— Page  229 

The  Commission  proposes  to  delete 
this  schedule  because  it  is  not  needed 
for  Commission  regulatory-  purposes. 

Prepayments  (Account  165} — Page  230 

The  Commission  proposes  to 
eliminate  the  instruction  requiring  the 


JMI 
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reporting  of  al 
undelivered 
pages  226  to  2 
Prepayments 
and  227  are 
eliminated. 


payments  for 
g^  and  the  completion  of 

7,  along  with  Line  5.  Gas 
(^ages  226-227).  Pages  226 
proposed  to  be 


alio 


Preliminary  Siiivey  and  Investigation 
Charges  (Account' 183)— Page  231 


The  Comm 
this  schedule 
for  Comniissioh 


i^ion  proposes  to  delete 
because  it  is  not  needed 
regulatory  purposes. 


Other  Regulatory  Assets  (Account 
182.3)— Page  h2 


ts; 


Commi^ion  proposes  to  raise  the 
^hold  for  minor  items 
$100,000  and  to  add 
"Report  separately 
I  egulatory  Commission 
are  also  reported  on 
Regulator>-  Commission 


The 
rnporting  thre 
from  $50,000 
new  instruction 
any  'deferred 
expenses'  that 
pages  350-351 
Expenses." 

Miscellaneous  Deferred  Debits  (Account 
186)— Page  23  1 


Commi^ion  proposes  to  raise  the 
thres  lold  for  minor  items 

to  $250,000  and  to  delete 
E  eferred  Regulatory- 
E  cpenses  [see  pages  350- 


The 
reporting 
from  $100,000 
Line  No.  48 ' 
Commission 
351). 


Capital  Stock 
Pane  250 


Accounts  201  and  204)- 


The  Commi^ion 
part  of  instnici  icyi 
referencing  th< 
filing.  The  Coiiimission 
this  deletion 
are  included 
do  not  prepare 


Long-Term 
223.  and 


Den 


The 
part  of  instruction 
referencing  th 
filing  for  the  r#ason 


The  Commission 
this  schedule 
for  Commissioki 


Accumulated 
Credits  (Accoi\nt 
267 


The 
this  schedule 
for  Commissi 


Miscellaneous 
Liabilities  (Acfount 


The  Coramilsion 
reporting 
from  $100,000 
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proposes  to  delete 
1.  which  permits 
SEC  10-K  Report  Form 
is  proposing 
because  most  respondents 
consolidated  reports  and 
separate  10-K  reports. 


224)-  -Page 


(Accounts  221.  222. 
256 


Commi^ion  proposes  to  delete 
on  1,  which  permits 
SEC  10-K  report  Form 
stated  above. 


Investment  To  <  Credits  Generated  and 
I'tilized—Paoi  s  264  and  265 


proposes  to  delete 
lecause  it  is  not  needed 
regulatory  purposes. 


,  deferred  Investment  Tax 
253)— Pages  266  and 


Commission  proposes  to  delete 
1  »ecause  it  is  not  needed 
regulatory  purposes. 


on ; 


Current  and  Accrued 
242)— Page  268 


proposes  to  raise  the 
threshold  for  minor  items 
$250,000. 


to; 


Other  Deferred  Credits  (Account  253) — 
Page  269 

The  Commission  proposes  to  raise  the 
reporting  threshold  for  minor  items 
from  $100,000  to  $250,000  and  to  delete 
instruction  4  as  not  needed  for 
Commission  regulatory  purposes  in  that 
it  refers  to  undelivered  gas  obligations 
to  customers  under  take-or-pay  clauses 
in  sales  agreements. 

Undelivered  Gas  Obligations  Under 
Sales  Agreements — Pages  270  and  271 

The  Commission  proposes  to  delete 
this  schedule  because  it  is  not  needed 
for  Commission  regulatory  purposes. 

Accumulated  Deferred  Income  Taxes — 
Accelerated  Amortization  Property 
(Account  281)— Pages  272  and  273 

The  Commission  proposes  to  delete 
this  schedule  because  it  is  not  needed 
for  Commission  regulatory  purposes. 

Other  Regulatory  Liabilities  (Account 
254)— Page  278 

The  Commission  proposes  to  raise  the 
reporting  threshold  for  minor  items 
from  S50.000  to  $100,000  and  to  correct 
a  typographical  error. 

Gas  Operating  Revenues  (Account 
400)— Pages  300,  301.  and  301 A 

The  Commission  proposes  substantial 
and  significant  changes  to  this  schedule. 
The  proposed  changes  are:  (1)  the 
elimination  of  instruction  I's  reference 
to  manufactured  gas  revenues;  (2)  the 
deletion  of  instruction  2  defining 
natural  gas;  (3)  the  deletion  of 
instruction  3  and  present  columns  (f) 
and  (g)  concerning  average  number  of 
natural  gas  customers  per  month;  (4)  the 
deletion  of  instruction  4  with  respect  to 
Mcf  and  therms;  (5)  the  revision  of 
instruction  5  to  eliminate  the  reference 
to  columns  (c),  (e),  and  (g);  (6)  the 
deletion  of  instruction  6  concerning 
commercial  and  industrial  sales;  (7)  the 
revision  of  instruction  7  to  read. 
"Include  information  on  page  106, 
Important  Changes  During  Year,  for 
important  new  service  added  and 
important  rate  increases  and  decreases:" 
(8)  the  addition  of  new  instruction  2  to 
provide  that  other  revenues  are  recovery 
of  Order  No.  636  transition  costs  and 
take-or-pay  costs;  (9)  the  addition  of  a 
new  instruction  5  with  respect  to 
reporting  the  revenue  of  bundled 
transportation  and  storage  service  as 
transportation  service  revenue;  (10)  the 
addition  of  new  instruction  6  with 
repect  to  the  reporting  in  columns  (j) 
and  (k)  of  revenues  received  for 
operational  penalties  (e.g.,  operational 
flow  order  penalties,  scheduling 
penalties,  penaties  for  failure  to  cycle 
storage  gas.  (11)  the  re\ising  of 


operating  revenues  in  columns  (b)  and 
(c)  to  revenues  excluding  GRI.  ACA. 
other  revenues,  and  penalties,  (12)  the 
deletion  of  lines  2-12  and  28-32,  which 
provide  for  the  reporting  of  sales 
revenues;  (13)  the  addition  of  lines  to 
show  separately  sales  revenues,"'  and 
revenues  from  gathering,  transmission 
distribution,  and  storage  services;  and 
(14)  added  columns  showing  GRI 
revenues,  ACA  revenues,  other 
revenues,  penalty  revenues,  and  total 
operating  revenues  and  dekatherms  of 
natural  gas.  each  for  the  current 
reporting  year  cuid  the  previous  year. 

The  Commission's  main  reason  for 
proposing  these  changes  is  to  recognize 
that  pipelines  now  receive  most  of  their 
revenues  from  transportation  and  not 
sales.  Hence,  the  breakout  of 
information  by  types  of  sales  is  not 
needed.  The  Commission  proposes  to 
break  out  Account  489  into  four  new 
accounts  (Accounts  489.1-489.4)  as 
discussed  above.  The  segregatioruii 
operating  revenues  from  other  types  of 
revenues  will  facilitate  comparisons  to 
operating  costs. 

Revenues  From  Transportation  of  Gas  of 
Others  Through  Gathering  Facilities 
(Account  489.1)— Pages  302.  303.  and 
304 

The  Commission  proposes  to  replace 
the  schedule  "Distribution  Type  Sales 
by  States"  with  several  new  schedules. 
The  current  scliedule,  which  reflects 
residential,  commercial,  and  industrial 
revenues  and  volumes  by  state  is  no 
longer  needed  for  Commission 
regulatory  purposes  because  with 
unbundling  those  sales  are  now 
unbundled  and  occur  in  the  production 
area  rather  than  in  the  market  area. 

In  the  proposed  new  Revenues  from 
Transportation  of  Gas  of  Others  Through 
Gathering  Facilities  Schedule,  the 
pipeline  would  have  to  report  its 
revenues  by  state  of  delivery  and  by 
rate.  The  pipeline  would  have  to  report 
for  both  the  current  and  previous  year 
its  revenues, '^  GRI  revenues,  ACA 
revenues,  other  revenues,'"  and  total 
operating  revenues,  along  with  its  Dth  of 
gas  delivered.  The  Commission  believes 
that  this  proposed  schedule  will  provide 
the  information  needed  with  respect  to 
gathering  to  obtain  a  good  description  of 
the  pipeline's  activities  in  the 
unbundled  environment. 


"•The  proposed  new  sales  line  inrludes  .Xcrounts 
480-84  which  are  now  reported  on  lines  2-12. 

'''  Revenues  excludes  GRI.  AC\.  and  other 
revenues. 

'"Other  revenues  are  Order  No.  636  transition 
costs  and  take-or-pay  costs. 
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Revenues  From  Transportation  of  Gas  of 
Others  Through  Transmission  Facilities 
(Account  489.2)— Pages  302A,  303A, 
and  304A 

In  the  proposed  new  Revenues  from 
Transportation  of  Gas  of  Others  Through 
Transmission  Facilities  Schedule,  the 
pipeline  would  have  to  report  its 
revenues  by  state  of  delivery  and  by  rate 
schedule.  The  pipeline  would  have  to 
report  for  both  the  current  and  previous 
year  its  revenues,"  GRI  revenues,  ACA 
revenues,  other  revenues,-"  and  total 
operating  revenues,  along  with  its  Dth  of 
gas  delivered.  The  Commission  believes 
that  this  reporting  reflects  the  current 
unbundled  environment's  emphasis  on 
transportation  for  others. 

Revenues  From  Storage  of  Gas  of 
Others— Pages  302B,  303B  and  304B 

In  the  proposed  new  Revenues  from 
Storage  of  Gas  of  Others  schedule,  the 
pipeline  would  have  to  report  its 
revenues  by  rate  schedule.  The  pipeline 
would  have  to  report  for  both  the 
current  and  previous  year  its  revenues,^' 
GRI  revenues,  ACA  revenues,  other 
revenues,22  and  total  operating 
revenues,  along  with  the  Dth  withdrawn 
from  storage. 

The  Commission  believes  that  this 
proposed  schedule  will  provide  the 
information  needed  with  respect  to 
unbundled  storage  to  obtain  a  good 
description  of  the  pipeline's  activities  in 
the  unbundled  environment. 

Residential  and  Commercial  Space 
Heating  Customers  and  Interruptible, 
Off-Peak,  and  Firm  Sales  to  Distribution 
System  Industrial  Customers — Page  305 

The  Commission  proposes  to  delete 
this  page  because  it  is  not  needed  for 
Commission  regulatory  purposes. 

Sales  of  Natural  Gas— Pages  306 
Through  309 

The  Commission  proposes  to  change 
the  title  of  this  schedule  from  Field  and 
Main  Line  Industrial  Sales  of  Natural 
Gas  to  "Sales  of  Natural  Gas",  to  revise 
instruction  1,  and  the  information 
required,  and  to  delete  continuation 
sheets  on  pages  308  and  309. 

The  proposed  new  schedule  will 
include  all  sales  information  on  the 
schedule.  The  pages  when  revised  will 
require  respondents  to  report  all  sales 
by  customer  in  Dth  rather  than  Mcf 
(column  (r)),  by  point  of  deUvery 


'"  Revenues  excludes  CRl,  ACA.  and  othKr 
revenues. 

»  Other  revenues  are  Order  No.  636  transition 
costs  and  take-or-pay  costs. 

2'Kevenues  excludes  GR],  ACA,  and  other 
revenues. 

22  Other  revenues  arte  Order  No.  636  transition 
costs  and  take-or-pay  costs. 


(column  (b)),  and  with  total  sales 
revenue  from  the  customer  (column  (d)). 
The  Commission  also  proposes  to 
eliminate  current  instructions  2,  3,  4,  6, 
7,  and  8  and  current  columns  (b),  and 
(d)-(m)  because  that  detailed 
information  is  no  longer  needed  for 
Commission  regulatory  purposes'.  Pages 
308  and  309  are  proposed  to  be  deleted 
because  they  are  continuation  pages  and 
are  no  longer  needed  with  electronic 
reporting. 

Sales  for  Resale — Natural  Gas  (Account 
483)-^Pages  310  and  311 

The  Commission  proposes  to  delete 
this  schedule  because  it  is  not  needed 
for  Commission  regulatory  purposes. 

Transportation  Dth  and  Revenues — 
Pages  312  and  313 

The  Commission  proposes  to  replace 
the  schedule  "Revenue  From 
Transportation  of  Gas  of  Others — 
Natural  Gas  (Account  489)"  (pages  312 
and  313)  with  "Transportation  Dth  and 
Revenues",  "Storage  Dth  and 
Revenues",  and  "Gathering  Dth  and 
Revenues." 

In  the  proposed  new  Transportation 
Dth  and  Revenues  schedule,  the 
respondent  would  have  to  list  annual 
Dth  of  Gas  dehvered  by  state  of  delivery 
by  rate  schedule  by  customer.^-'  The 
respondent  would  have  to  report  its 
deliveries  separately  to  interstate 
pipelines  and  to  others.  The  respondent 
would  no  longer  have  to  set  forth  the 
distance  the  gas  was  transported  in 
miles.  In  addition,  the  respondent 
would  have  to  report  operating 
revenues,--*  GRI  revenues,  ACA 
revenues,  other  revenues.^'  and  total 
revenues  by  state  of  delivery  by  rate 
schedule  by  customer. 

Storage  Dth  and  Revenues — Pages 
312(a)  and  3J3(a) 

In  the  proposed  new  Storage  Dth  and 
Revenues  schedule,  the  respondent 
would  have  to  list  annual  Dth 
wilhdrawTi  from  storage  by  rate 
schedule  by  customer.  In  addition,  the 
respondent  would  have  to  repjort 
operating  revenues,-*  GRI  revenues, 
ACA  revenues,  other  revenues,-^  and 


2'The  respondent's  Dth  of  gas  reported  would  not 
be  adjusted  for  discounting. 

^'Operating  revenues  excludes  GRI,  MIA.  and 
other  revenues  and  includes  reservation  and  usage 
charges. 

■  -'  Other  revenues  are  Order  No.  636  transition 
costs,  take-or-pay  costs. 

2f<Operating  revenues  excludes  GRI,  ACA.  and 
other  revenues  and  includes  reservation, 
deliverability,  injectton.and  withdrawal  charges. 

2^  Other  revenues  are  Order  Na  636  transition 
costs,  take-or-pay  costs. 


total  revenues  by  rate  schedule  and  by 
customer. 

Gathering  Dth  and  Revenues — Pagfs 
312(b)  and  313(b) 

In  the  proposed  new  Gathering  Dth 
and  Revenues  schedule,  the  respondent 
would  have  to  list  annual  Dth  of  gas 
delivered  by  state  of  delivery  by  rate  by 
customer.  In  addition,  the  respondent 
would  have  to  report  operating 
revenues,^*  GRI  revenues,  ACA 
revenues,  other  revenues,^'  and  total 
revenues  by  rate  of  delivery  by  rate  by 
customer. 

Revenues  From  Natural  Gas  Processed 
by  Others  (Account  491)— Page  315 

The  Commission  proposes  to  replace 
Mcf  with  Dth  in  column  (b). 

Other  Gas  Revenues  (Account  495) — 
Page  316 

The  Commission  proposes  new- 
schedule  "Other  Gas  Revenues  (Account 
495)"  for  the  reporting  of  a  variety  of 
other  gas  revenues,  such  as  revenues 
from  dehydration  and  gains  on 
settlements  of  imbalance  receivables. 

Exploration  and  Development  Expenses 
(Accounts  795,  796.  798)  (Except 
Abandoned  Leases,  Account  797} — Page 
326 

The  Commission  proposes  to  delete 
this  schedule  because  it  is  not  needed 
for  Commission  regulatory  purposes. 

Abandoned  Leases  (Account  797) — Page 
326 

The  Commission  proposes  to  delr-le 
this  schedule  because  it  is  not  needed 
for  Commission  regulating  purposes. 

Gas  Receipts— Page  327 

The  Commission  proposes  to  revise 
instruction  5  to  require  the  providing  of 
the  total  quantity  and  cost  data  for  gas 
supphed  by  shippers  on  lines  12,  13, 
and  14.  The  Commission  proposes  to 
add  line  11  as  a  heading,  "Gas  Received 
From  Shippers  Included  in  Accounts 
800-805,"  Une  12,  "Gas  Received  From 
Shippers  as  Fuel",  line  13,  "Gas 
Received  From  Shippers  As  Lost  and 
Unaccounted",  and  line  14,  "Total 
(Enter  Total  of  Lines^2  and  13)."  Tho 
-Commission  also  proposes  that  gas 
purchases  in  column  (b)  and  average 
cost  in  column  (d)  be  reported  in  Dth 


2* Operating  revenues  excludes  GRI.  AC.\.  anil 
other  revenues  and  includes  reservation  and  u.<rfge 
charges. 

2« Other  revenues  are  Order  Na  636  transitiua 
costs,  take-or-pay  cn»1s.' 


3152 


Exchange  G  is 
806.  Exchan ge 
and  330 


iard 
fram  i 


The  Comiiission  proposes  to  revise 
to  require  the  reporting  of 
rather  than  gas  volumes 
e  the  reporting  of  load 
no-notice  transactions 
other  exchange 
The  Commission  also 
evise  instruction  4  by 
v^ords,  "For  exchanges 

beginning  of  the 
4nd  to  delete  instruction  6 
to  the  pressure  base  of  gas 

Commission  also 
■eplace  Mcf  with  Dth  in 
and  in  columns  (c).  (f)  and 


instruction  : 
gas  quantities 
and  to  requi 
balancing 
separately 
transactions 
proposes  to 
adding  the 
only."  at  the 
instruction 
with  respect 
volumes.  Thp 
proposes  to 
instruction 
(h). 


Cfus  Used  In 
331 

The 
•Credit  (A 
the  title,  to 
to  delete 
instructions 
definition  o 
reporting. 

Transmissidki 
By  Others  (^ 
and  333 


UtUity  Operations — Page 

Comiiission  proposes  to  strike 
ccountsSlO.  811,  812)"  from 
r  jplace  Mcf  with  Dth,  and 
of  Instruction  1  and  all  of 


pait 


The  Comr  i 
Mt:f  with  Dt  i 
columns  (b)- 
reporting  of 
column  (b). 
reporting  of 
transported 
The  continuation 


n 


Miscellaneous 
(Account 

The  Comi^iss 
Line  No.  2  ( 
research 
Institute 
expenses.  In 
proposes  to 
SS.OOOto 


(GFI) 


i$2> 


JMI 
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Transactions  (Account 
Gas)— Pages  328.  329 


3  and  5  concerning  the 
natural  gas  and  Mcf 

and  Compression  of  Gas 
ccount  858)— Pages  332 


ission  proposes  to  replace 
and  to  delete  current 
(f)  and  to  require  the 
Dth  of  gas  delivered  in  new 
"his  would  eliminate  the 
he  distance  gas  is 
ind  revenue  information, 
page  333  is  deleted. 


Other  Gas  Supply  Expenses  (Account 
813)— Page 

The  Comn  i 
the  reportin 
imbalance 

The  Comriission 
require  that 
listed  separately 


^34 

ission  proposes  to  require 
of  losses  on  settlements  of 
receivables. 

also  proposes  to 
tems  of  525,000  or  more  \)i' 


General  Expenses 
.2)(Gas)— Page  335 

ion  proposes  to  divide 
xperimental  and  general 
)  into  (a)  Gas  Research 
expenses  and  (b)  other 
addition,  the  Commission 
aise  the  thresholds  from 
000. 


exp  enses, 


Depreciatior .  Depletion,  and 
Amortizatioi  i  of  Gas  Plant  (Accounts 
403.  404.1.  4  04.2,  404.3.  405)  (Except 
Amortization  t  of  Acquisition 
Adjustment)  —Page  336 

The  Comn  ission  proposes  to  delete 
instruction  2  to  report  information 
called  for  in  Section  B  every  fifth  year 


after  1974  and  to  insert  the  words  "and 
amortizable"  in  the  first  line  of  new 
instruction  2  after  the  word 
"depreciable." 

Depreciation.  Depletion,  and 
Amortization  of  Gas  Plant  (continued) — 
Page  338 

The  Commission  proposes  to  revise 
the  headings  to  column  (b)  to  read 
"Plant  Base  (thousands)"  and  column 
(c)  to  read  "Applied  Depreciation  or 
Amortization  Rates  (Percent)." 

Income  From  Utility  Plant  Leased  to 
Others  (Account  412  and  413)— Page 
339 

The  Commission  proposes  to  delete 
this  schedule  because  the  information 
will  be  reported  on  page  213. 

Particulars  Concerning  Certain  Income 
Reductions  and  Interest  Charges 
Accounts — Page  340 

The  Commission  proposes  the  raise 
the  threshold  for  the  grouping  of  items 
from  $10,000  to  $25,000. 

Regulatory  Commission  Expenses — 
Pages  350  and  351 

The  Commission  proposes  to  change 
the  account  number  reference  in  the 
headings  tp  columns  (e).  (i)  and  (1)  from 
186  to  182.3,  and  to  replace  instruction 
4  on  page  351.  which  references 
Account  No.  186,  with  "4.  Identify 
separately  all  annual  charge  adjustments 
(ACA)."  In  addition,  the  Commission 
proposes  to  raise  the  threshold  for 
minor  items  from  525,000  to  550,000. 

Research,  Development,  and 
Demonstration  Activities — Pages  352 
and  353 

The  Commission  proposes  to  delete 
this  schedule  because  it  is  not  needed 
for  Commission  regulatory  purposes. 

Charges  for  Outside  Professional  and 
Consultative  Sen-ices — Pages  357 

The  Commission  proposes  to  raise  the 
threshold  from  $25,000  to  550,000. 

Natural  Gas  Reser\'es  and  Land 
Acreage — Pages  500  and  501 

The  Commission  proposes  to  delete 
this  schedule  because  it  is  not  needed 
for  Commission  regulatory  purposes. 

Changes  in  Estimated  Gas  Reser\'es — 
Page  503 

The  Commission  proposes  to  delete 
this  schedule  because  it  is  not  needed 
for  Commission  regulatory  purposes. 


Changes  in  Estimated  Hydrocarbon 
Reserves  and  Costs,  and  Net  Realizable 
Value— Page  504  and  505 

The  Commission  proposes  to  delete 
this  schedule  because  it  is  not  needed 
for  Commission  regulatory  purposes. 

Natural  Gas  Production  and  Gathering 
Statistics— Page  506 

The  Commission  proposes  to  delete 
this  schedule  because  it  is  not  needed 
for  Conmiission  regulatory  purposes. 

Products  Extraction  Operations — 
Natural  Gas — Page  507 

The  Commission  proposes  to  replace 
Mcf  with  Dth  and  to  delete  Line  15, 
"For  Line  9,  Do  Fuel  Costs  Include  Gas 
Used  From  Company's  Own  Supply?" 

Compressor  Stations — Pages  508  and 
509 

The  Commission  proposes  to  replac:e 
the  reporting  of  number  of  employees  in 
column  (b)  with  a  report  of  the  number 
of  units  and  the  horsepower  of  each  unit 
and  to  redesignate  the  remaining 
columns.  In  addition,  gas  for 
compressor  fuel  would  be  reported  by 
Dth  rather  than  by  Mcf. 

Gas  and  Oil  Wells— Page  510 

The  Commission  proposes  to  delete 
this  schedule  because  it  is  not  needed 
for  Commission  regulatory  purposes. 

Field  and  Storage  Lines — Page  511 

The  Commission  proposes  to  delete 
this  schedule  because  it  is  not  needed 
for  Commission  regulatory  purposes. 

Gas  Storage  Projects — Page  512 

The  Conmiission  proposes  to  delete 
this  schedule  because  it  is  not  needed 
in  that  the  same  information  is  reported 
on  Form  No.  8. 

Gas  Storage  Projects — Page  513 

The  Commission  proposes  to  replace 
Mcf  "with  Dth  and  to  delete  Lines  42-44 
and  58  concerning  top  gas  and  cushion 
gas  because  this  information  is  reported 
on  Form  No.  8.  In  addition,  the 
Commission  proposes  to  renumber 
Lines  45-57  as  1-13  and  to  add  two  new 
instructions. 

Liquefied  Petroleum  Gas  Operations — 
Pages  516  and  517 

The  Commission  proposes  to  delete 
this  schedule  because  it  is  not  needed 
for  Commission  regulatory  purposes. 

Transmission  Svstem  Peak  Deliveries — 
Page  518 

The  Commission  proposes  to  replace 
Mcf  with  Dth  and  to  require  the 
reporting  of  total  deliveries,  deliveries 
of  gas  to  interstate  pipelines,  and 


deliveries  to  others.  The  Commission 
also  proposes  to  delete  the  information 
with  respect  to  the  second  and  third 
highest  peak  day  deliveries  and  the 
section.  Highest  Month's  System 
Deliveries.  Single  peak  day  and 
consecutive  three-day  peak  deliveries 
would  be  reported  by  various  services 
and  activities.  The  differentiation 
between  jurisdictional  and  non- 
jurisdictional  dettveries  would  be 
eliminated  as  no  longer  pertinent  with 
unbundling. 

Auxiliary  Peaking  Facilities — Page  519 

The  Commission  proposes  to  replace 
Mcf  with  Dth. 

Gas  Account-Natural  Gas — Pages  520 
and  521 

The  Cdmmission  proposes  to  revise 
instruction  1  to  exclude  the  reference  to 
consideration  of  pressure  bases  in 
measuring  Mcf  of  natural  gas  and 
replace  Mcf  with  Dth  in  instruction  3 
and  column  (c)  on  pages  520  and  521. 
The  Commission  also  proposes  to  make 
line  17,  "Exchange  Gas  Received,"  into 
a  heading,  to  add  lines  18, 
"Imbalances,"  and  19,  "Other",  to  make 
line  48,  "Exchange  Gas  Delivered,"  a 
heading,  and  to  add  lines  5, 
"Imbalances,"  and  52,  "Other."  The 
proposed  changes  reflect  the  proposed 
changes  on  pages  328  and  329. 

System  Maps — Page  522 

The  Commission  proposes  to  clarify 
the  information  to  be  shown  on  the 
maps  and  to  eliminate  tl-e  requirement 
that  transmission  lines  be  colored  iu 
red,  if  they  are  not  otherwise  clearly 
indicated. 

index — Pages  1-4 

The  Commission  proposes  to  revise 
the  index  to  reflect  the  above  propose*! 
changes. 

B.  Revisions  to  Form  No.  2-A 

At  present,  a  Nonmajor  natural  gas 
company'"'  must  submit  Form  No.  2-A. 
The  respondent  is  required  to  submit 
designated  pages  reflecting  data 
designed  for  Nonmajor  natural  gas 
companies  in  the  Uniform  Systems  of 
Account.  However,  if  the  respondent 
maintains  the  "Major"  designated 
accounts,  it  may  substitute  certain  pages 
from  Form  No.  2.  The  Commission 


-'"Nonmajor  moans  luving  totdl  annjal  )>as  sales 
or  volume  transactions  exceeding  ZOO.OOU  Mcf  al 
14.73  psia  (60°  F)  in  the  previous  caleniiar  yfar  and 
not  classified  as  "Major."  The  Commission 
proposes  to  revise  the  definition  of  Nonmaior  as 
follows:  "Nonmajor  means  having  annual  gas  sales 
or  volume  transactions  exceeding  200.000  Dth  in 
each  of  the  three  previous  calendar  years  and  not 
classified  as  'Major'."  This  comporl.s  with  proposed 
section  260.2  of  the  Conunisslon's  regulaiion.s. 


proposes  to  require  Nonmajor 
respondents  to  submit  only  Form  No.  2 
type  pages  as  their  Form  No.  2-A  report. 
In  addition,  the  Commission  proposes  to 
replace  Mcf  with  Dth  and  to  revise  the 
instructions,  including  the  CPA 
certification  as  discussed  above.  A 
sample  copy  of  the  proposed  revised 
Form  No.  2-A  is  attached  as  Appendix 
B. 

The  proposed  Form  No.  2-A  will 
consist  of  instructions,  identification, 
attestation,  and  list  of  schedules  (pages 
i  and  ii  and  1  and  2),  the  following 
pages  from  Form  No.  2  as  proposed  to 
revised  by  this  NOPR:  106,  110-115, 
117-122.  204-209.  212,  213,  219,  300, 
301,  320-325.  327.  520,  521,  and  the 
following  pages  from  current  Form  No. 
2-A  as  renumbered:  26  as  211, 16  as 
232,  19  as  250,  and  20  as  278. 

C.  Revisions  to  Form  No.  1 1 

The  Commission  proposes  to  modify 
Form  No.  11,  attached  as  Appendix  C. '' 
The  Commission  has  identified  certain 
portions  of  Form  No.  11  which  arc  no 
longer  necessary.  Those  portions  of  the 
Form  No.  11  are  removed  or 
consolidated  to  reduce  the  reporting 
burden  on  the  pipelines.  In  addition, 
much  of  Form  No.  11  was  geared 
towards  the  collection  of  sales  related 
data.  In  view  of  the  restructuring  of  the 
interstate  pipeline  industry  under  Order 
No.  63B,  the  pipeline's  sales  business  is 
declining  while  the  pipeUne's 
transportation  and  storage  business  is 
increasing  in  relative  importance. 
Therefore,  the  Commission  proposes  to 
modify  the  Form  No.  11  to  reflect  the 
reduced  emphasis  on  sales  and  the 
greater  emphasis  on  transportation  and 
storage.  Finally,  the  Commission  wishes 
to  ensure  that  data  collected  in  the  Form 
No.  11  and  the  Form  No.  2,  as  revised, 
is  more  consistent  and  interconnected. 
This  interconnection  will  improve  the 
usefulness  of  the  data  collected  by  the 
Commission.  As  a  result,  the  propose*! 
rule  modifies  Form  No.  11  to  collect 
data  in  the  same  general  format  as 
proposed  in  Form  No.  2.  This  is 
particularly  apparent  in  Part  II  of  the 
revised  Form  No.  11.  The  specifii; 
changes  the  Commission  proposes  are  as 
follows: 

General  Information  and  Genenil 
Instructions 

Currently,  the  Form  No.  11  is  filed 
monthly.  The  report  is  submitted  within 
40  days  of  the  end  of  the  month  being 
reported.  The  Commission  proposes  to 
reduce  the  monthly  reporting 


''Appendix  C  is  not  being  published  in  Ibe 
Federal  Register,  but  is  available  frtim  the 
Commission's  Public  Reference  Room. 


requirement  to  a  semi-annual 
requirement.  The  proposed  rule  requires 
the  first  report  covering  the  last  six 
months  of  the  calendar  year  to  be 
submitted  with  the  Form  No.  2  on  April 
30  of  each  year.  The  second  report 
covering  the  first  six  months  of  the 
calendar  year  will  be  filed  on  October 
31.  Parts  II,  III,  and  V  require  the  data 
to  be  filed  for  each  individual  month  of 
the  six-month  period.  The  proposed  nile 
requires  that  the  balances  in  the 
required  accounts  in  Part  IV  be  filed  as 
of  the  end  of  each  six-month  reporting 
period  with  the  exception  of  item  42. 
On  line  42.  the  pipeline  will  report  in 
the  aggregate  all  projects  valued  in 
excess  of  55,000,000  started  within  the 
six-month  reporting  period. 

The  proposed  rule  modifies 
instruction  I  to  require  consistency 
between  the  data  filed  on  Form  No.  1 1 
and  the  data  filed  with  Form  No.  2.  It 
is  the  intent  of  the  Commission  to  be 
able  to  compare  the  aggregation  of 
twelve  months  of  information  submitted 
on  the  Form  No.  11  with  data  filed  on 
the  Form  No.  2.  Comparisons  with  the 
Form  No.  2  data  may  require  aggregation 
of  the  Form  No.  2  data  as  well. 

In  a  departure  from  current 
requirements,  the  Commission  propos»?s 
that  quantities  reported  on  Fonn  No.  11 
be  in  thousands  of  dekatherms,  rather 
than  in  thousands  of  Mcf.  The  change  tu 
dekatherms  is  consistent  with  the 
changes  proposed  to  the  Form  No.  2. 
Costs  and  revenues  will  continue  to  l»o 
reportnc!  in  thousands  of  dollars. 

Sini-e  there  will  be  a  longer  lag  time 
between  the-end  of  the  reporting  period 
and  the  date  the  report  is  due.  the 
CommLssion  anticipates  actual  data-will 
be  readily  available.  Consequently, 
former  instruction  V  relating  to 
estimated  data  is  removed.  It  is  replaced 
with  the  instruction  regarding  the  filing 
of  njonthly  data  described  above. 

Spei.tfic  Instructions  and  Definitions 

The  instruction  for  the  item  "All"  is 
n>i).i;ried  and  the  instructions  for  items 
7  Ihiuit^'h  12  and  15  through  17  are 
milled  to  conform  to  ihe  instructions 
continued  in  F"orm  No.  2  for  reporting 
tra:3sp()rtation  and  storage  servic  es. 
Instructions  for  items  15  througli  17  an; 
addid  to  clarify  the  reporting  of  storage 
revenues.  Since  storage  injections  and 
v.iti.drawalb  are  reported  separately  on 
Pan  V,  revenues  related  to  quantities 
withdi.'iwn  or  injtnted  should  not  be 
reported  here.  Existing  instructions  for 
items  22,  24.  and  27  are  retained  and 
renum!)ered  30,  32.  and  35.  The 
instructions  for  items  38  and  40  are 
deleted,  since  the  Com.mission  no  longer 
proposes  to  collect  details  on 
maniifactured  gas.  .\n  instruction  is 
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added  to  ex  ilain  the  contents  of  item 
43.  Natural   Jas  Manufactured, 
Purchased  o :  Produced. 

All  existir  g  definitions  relate  to 
purchases  oi  sales  of  natural  gas.  The 
Commission  proposes  to  simplify  the 
reporting  of  sales  and  purchase 
information:  therefore,  the  definitions 
are  removed  as  no  longer  necessary. 


Identificatidti  (Part  I)  and  Revenue  Data      D.  Other  Revisions 
(Part  II) 


Pa1 


the  revision  to  the  period 

I  is  unchanged.  The 
e  replaces  Part  II,  which 
rily  to  sales.  The 
proposes  to  modify  Part  II 
the  de-emphasis  of  sales 
ncr^ased  emphasis  on 

and  storage  subsequent  to 
plem^ntation  of  Order  No.  636. 
Part  II  is  modified  to 
fortnation  for  sales. 

gathering,  storage  and 
categories  in  the  same 
probosed  to  be  collected  in  the 
)ut  in  aggregate,  rather  than 


Except  foi 
reported 
proposed  ru 
relates  prim 
Commissior 
to  recognize 
and  the  i 
transportatiijn 
the  im 
Specifically 
collect  in 
transportati 
other  revenue 
way  it  is 
Form  No.  2 
in  detail. 


(  n. 


Income  Date 
Selected 


Da  a 


(f 

tA'( 


Part  HI  is 
numbering 
addition  of 
currently  appear 
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Section  260.1  requires  that  major 
natural  gas  companies,  as  defined  in 
part  201  of  the  Commission's 
regulations,  file  with  the  Commission  an 
annual  report,  designated  as  FERC  Form 
No.  2.  The  Commission  proposes  to 
modify  section  260.1  to  remove 
references  to  reporting  requirements 
pre-dating  December  30,  1988,  and  to 
correct  a  typographical  error  that 
referenced  '§  385.201"  instead  of 
•§385.2011." 

Section  260.2  requires  that  nonmajor 
natural  gas  companies  file  an  annual 
report,  designated  as  FERC  Form  No.  2- 
A.  The  Commission  proposes  to  modify 
section  260.1  to  remove  references  to 
reporting  requirements  pre-dating 
December  30,  1988,  to  correct  a 
tvpographical  error  that  referenced 
•"§  385.201"  instead  of  "§  385.2011," 
and  to  conform  to  the  format  set  forth 
in  section  260.1  governing  the  FERC 
Form  No.  2. 

Section  260.3  requires  that  natural  gas 
companies  file  with  the  Commission  a 
monthly  statement — the  FERC  Form  No. 
11 — containing  information  concerning 
selected  revenues,  income  statements, 
and  other  items,  and  details  of  operation 
and  maintenance  expenses.  The 
Commission  proposes  to  modify  section 
260.3  to  remove  references  to  dates  that 
have  long  since  passed,  and  references 
to  reporting  requirements  pre-dating 
November  30.  1988. 

Section  260.4  requires  that  importers 
and  exporters  of  natiual  gas  file  with  the 
Commission  an  annual  report.  Form  No. 
14.  Section  260.11  requires  natural  gas 
companies  operating  an  underground 
natural  gas  storage  field  to  file  with  the 
Commission  a  monthly  underground  gas 
storage  report.  Form  No.  8.  The 
Commission  is  not  proposing  any 
substantive  changes  to  these  sections  in 
this  NOPR.  However,  the  Commission  is 
seeking  comments  on  whether  the 
collection  of  the  information  contained 
in  these  forms  by  other  governmental  or 
private  sources  is  currently  adequate, 
making  the  collection  of  the  same 
information  in  these  Commission  forms 
unnecessary.  In  addition,  the 
Commission  is  proposing  to  modify 
section  260.4  to  remove  references  to 
reporting  requirements  pre-dating 
December  30.  1988. 


Section  260.9  requires  every  natural 
gas  pipeline  company  to  report  to  the 
Commission  serious  interruptions  of 
service  to  any  wholesale  customer 
involving  facilities  operated  under 
certificate  authorization  from  the 
Commission.  The  Commission  proposes 
to  modify  sections  260.9(b)  and  (e)  to 
include  facsimile  transmission  as  an 
optional  method  for  reporting 
interruptions  of  service.  This  recognizes 
advances  in  technology  and  current 
practice.  Further,  the  Commission 
proposes  to  modify  sections  260.9(b) 
and  (c)  to  require  that  companies  send 
telegrams,  facsimile  transmissions,  or 
supplemental  information  to  the 
Director,  Division  of  Environmental  and 
Engineering  Review,  the  successor  to 
the  Director,  Division  of  Engineering. 
Market  and  Environmental  Analysis.  A 
correction  to  the  Commission's  zipcode 
in  260.9(b)  is  also  proposed. 

Section  260.13  sets  forth  the 
requirements  for  the  filing  of  the  FERC 
Form  No.  549-ST.  Form  of  self- 
implementing  transportation  reports. 
The  initial  and  subsequent  reports 
currently  filed  by  interstate  and 
intrastate  pipelines.  Hinshaw 
companies,  and  local  distribution 
companies  undertaking  transportation 
transactions  under  subparts  B,  C,  or  G 
of  part  284  are  required  to  be  made  on 
the  FERC  Form  No.  549-ST.  Because  thf 
Commission  is  proposing  in  this  NOPR 
to  eliminate  the  requirements  of  filing 
initial  and  subsequent  reports  for 
companies  subject  to  the  requirements 
of  subparts  B.  C,  and  G  of  part  284.  as 
further  described  below,  the  FERC  Form 
No.  549-ST  is  no  longer  necessary. 
Accordingly,  the  Commission  proposes 
to  remove  section  260.13. 

Section  260.15  requires  that  natural 
gas  companies  making  direct  sales  in 
interstate  commerce  of  natural  gas  to 
customers  consuming  such  gas  file  a 
Report  of  Alternate  Fuel  Demand  Due  to 
Natural  Gas  Curtailment,  FPC  Form  No. 
69.  As  noted  in  the  footnote  to  section 
260.15.  Form  No.  69  was  discontinued 
and  replaced  with  Form  No.  EIA-50  by 
order  issued  June  23,  1978. '-'  The  EIA' 
Form  No.  50  was  eliminated  in  1984 
after  the  Office  of  Management  and 
Budget  (OMB)  rejected  the  Energy 
Information  Administration's  (EI.'^) 
request  for  an  extension  of  OMB 
approval  of  the  data  collection.  Thus,  it 
now  appears  that  the  footnote  to  18  CFR 
260.15  references  a  non-existent  EIA 
form  as  a  replacement  for  the  Form  No. 
69.  Since  neither  the  Commission  nor 
EIA  has  collected  this  data  since  1984. 
and  there  has  been  no  significant 


'-  FtKC  Statutes  and  Regulations,  Regulations 
Preambles.  I<ir7-l<t81.  H'iO.OlS  (1978). 


curtailment  of  natural  gas  in  the  nation 
for  more  than  ten  years,  the  Commission 
proposes  to  remove  section  260.15. 

In  addition,  the  Commission  proposes 
to  change  all  references  in  Part  260  from 
the  "FPC"  and  the  "Federal  Power 
Commission"  to  the  "FERC,"  and 
"Federal  Energy  Regulatory 
Commission,"  respectively. 

VI.  Part  284 

A.  Introduction 

Under  Part  284,  the  Commission  is 
proposing  revisions  to  the  reporting 
requirements,  and/or  certain  non- 
reporting  requirements,  contained  in 
Subparts  A,  B.  C,  E,  G,  J  and  L.  These 
subparts  set  forth  general  provisions  and 
conditions  (Subpart  A),  and  govern  the ' 
transportation  of  natural  gas  by 
interstate  pipelines  under  section 
311(a)(1)  of  die  NGPA  (Subpart  B),  the 
transportation  of  natural  gas  by 
intrastate  pipelines  under  section 
311(a)(2)  of  the  NGPA  (Subpart  C),  the 
assignment  by  any  intrastate  pipeline  to 
any  interstate  pipeline  or  local 
distribution  company  of  contractual 
rights  to  receive  surplus  natural  gas 
under  section  312  of  the  NGPA  (Subpart 
E),  the  transportation  of  natural  gas  by 
interstate  pipelines  on  behalf  of  others, 
and  services  by  local  distribution 
companies,  under  blanket  certificates 
authorized  by  section  7(c)  of  the  NGA 
(Subpart  G),  (General  Provisions  and 
Conditions),  as  well  as  the  sale  of 
natural  gas  under  section  7(c)  blanket 
certificates  by  interstate  pipelines 
offering  transportation  service  under 
subparts  B  or  G  (Subpart  J),  and  by  non- 
interstate  pipeline  sellers  (Subpart  L). 

As  further  discussed  below,  many  of 
the  simplifying  changes  being  proposed 
to  the  reporting  requirements  of  the 
interstate  pipelines  are  attributable  to 
the  fact  that  the  Commission's  close 
regulation  of  the  interstate  pipelines  has 
required,  in  many  instances,  the 
reporting  of  the  same  information  under 
several  different  reporting  provisions  in 
the  regulations. 

There  are  six  major  categories  of 
proposed  changes  to  the  Part  284 
provisions:  (1)  The  removal  of  the  initial 
full  report,  subsequent  reports,  annual 
report,  and  notificadon  of  termination, 
currently  required  under  subparts  B,  G, 
and/or  J;  (2)  the  removal  of  the  initial 
full-report,  subsequent  reports,  and 
notification  of  termination  reqidred 
under  subpart  C;  (3)  the  modification  of 
the  Commission's  discount  reporting 
requirement;  (4)  the  addition  of  a  new 
reporting  requirement  under  subparts  B 
and  G,  that  the  pipelines  maintain  an 
electronic  index  of  customers;  (5)  the 
eliminaUon  as  obsolete  of  certain  non- 


reporting  provisions  in  subparts  A  and 
G,  setting  forth  interim  measures  related 
to  the  implementation  of  Order  Nos.  436 
and  636;  and  (6)  other  changes  that 
either  are  grammatical  iA  nature,  remove 
references  to  deadlines  that  have  long 
since  passed  or  other  outdated 
requirements,  or  reflect  the  use  of 
current,  more  accurate,  terminology. 
These  revisions  are  discussed  more  fully 
below. 

B.  Removal  of  Initial,  Subsequent, 
Annual,  and  Termination  Reports 
Under  Subparts  B,  Gand  f 

In  light  of  all  of  the  broad  changes 
that  are  being  proposed  in  this  NOPR, 
and  the  changes  to  the  industry  brought 
about  by  Order  No.  636,  it  is  no  longer 
necessary  to  require  interstate  pipelines 
to  provide  the  detailed  and  duplicative 
reporting  set  forth  under  the  initial, 
subsequent,  termination,  and  annual 
reports  in  sections  284.106  and  284.223. 
Most  of  the  information  included  in 
these  reports  will  be  reported  in  other 
ways.  For  example,  the  Commission 
proposes  to  collect  some  contract 
information,  including  the  date  the 
contract  terminates,  through  an  Index  of 
Customers,  as  discussed  below.  Under 
changes  being  proposed  in  the 
contemporaneous  NOPR  being  issued  in 
Docket  No.  RM95-3-O00  to  section 
154.1,  contracts  will  be  filed  if  the 
contract  differs  in  a  significant  manner 
from  the  form  of  service  agreement  in 
the  pipeline's  tariff.  If  it  does  not,  the 
form  of  service  agreement  will  provide 
information  relating  to  the  basic  terms 
and  conditions  of  the  contract. 

Accordingly,  the  Commission 
proposes  to  remove  paragraphs  (a),  (b), 
(c),  and  (d)  of  section  284.106,  and 
paragraph  (d)  of  section  284.223,  to 
delete  the  requirements  that  pipelines 
file  the  initial  full  report,  subsequent 
reports,  notification  of  termination,  and 
annual  report.  However,  the 
Commission  proposes  to  retain  the 
requirement  in  section  284.106(a)(4) 
that  an  interstate  pipeline  file  a 
statement  with  the  Commission  that  the 
pipeline  has  provided  notification  of 
bypass  of  a  local  distribution  company 
(LDC)  to  the  LDC  and  the  LDC's 
regulatory  agency.  ^^  In  addition,  the 
Commission  proposes  to  remove 
sections  284.106(e)  and  284.223(b) 
relating  to  the  fees  accompanying  the 
initial  full  report,  and  sections 
284.106(1)  and  284.223(c).  prescribing 
the  use  of  FERC  Form  No.  549-ST  for 
the  initial  and  subsequent  reports,  since 
they  would  no  longer  apply  due  to  the 


"The  Commission  also  proposes  to  retain  the 
semi-annual  storage  reports  currently  required 
under  sections  284.106(g)  and  284.223(d)(5). 


proposed  discontinuance  of  the 
associated  reporting  requirements. 
Because  sections  284.106  and  284.223 
will  require  identical  reporting 
requirements,  the  Commission  proposes 
to  remove  all  of  the  filing  requirements 
from  section  284.223(d),  and  to 
substitute  a  statement  that  all  pipelines 
transporting  gas  under  section  284.223 
of  Subpart  G  must  comply  with  the 
reporting  requirements  specified  under 
section  284.106  of  Subpart  B.  There  is 
no  reason  to  require  an  identical  report 
under  section  284.223. 

The  Commission  is  also  proposing  to 
remove  the  annual  report  required 
under  section  284.288  of  Subpart  J. 
applicable  to  pipelines  that  engage  in 
sales  under  a  blanket  certificate  and  also 
offer  interstate  transportation  under 
subparts  B  and  G.  Most  of  the  sales 
information  required  by  this  annual 
report  is  being  reported  in  the  FERC 
Form  No.  2.  Removal  of  this  section  will 
eliminate  duplicative  reporting 
requirements. 

C.  Removal  of  Initial,  Subsequent,  and 
Termination  Reports  Under  Subpart  C 

The  Commission  proposes  to  delete 
certain  of  the  reporting  requirements  for 
intrastate  pipelines  transporting  gas 
under  NGPA  section  311  under  Subpart 
C.  The  Commission  proposes  to 
eliminate  the  initial  full  report, 
subsequent  reports,  and  notification  of 
termination  currently  required  under 
section  284.126.  The  Commission  no 
longer  finds  these  reports  useful  for 
regulatory  review.  However,  the 
Commission  invites  parties  to  comment 
on  our  proposed  removal  of  these 
reports. 

The  Commission  will  continue  to 
require  intrastate  pipelines  to  file  the 
annual  report  and  semi-annual  storage 
reports  required  under  section  284.126. 
as  well  as  the  notification  of  bypass 
requirement  currently  included  in  the 
initial  report.  However,  the  Commission 
is  revising  the  annual  report  to  reflect 
the  fact  that  the  transportation 
transactions  are  no  longer  docketed,  and 
to  require  the  specification  of  whether 
the  transportation  service  is  firm  or 
interruptible.  Until  recently,  intrastate 
pipelines  only  provided  interruptible 
transportation  service.  Since  they  are 
now  performing  firm  transportation 
service,  firm  and  interruptible 
transactions  must  be  separately 
identified  for  accurate  reporting. 

Additionally,  as  a  conforming  change 
to  reflect  the  elimination  of  the  initial 
and  subsequent  reporting  requirements 
under  section  284.126,  the  Commission 
proposes  to  remove  section  284.227(d). 
governing  the  conversion  reports  fileii 
by  intrastate  pipelines  transporting 
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250.16  (proposed  section  284.7(c)(6)). 
The  major  change  from  the  existing  Part 
284  regulations  would  be  the  addition  of 
a  requirement  for  filing  information  on 
quantities  deliveted  for  interruptible 
service  and  the  contract  demand  for 
firm  service.'*  In  light  of  the 
Commission's  adoption  of  a  capacity 
release  program  under  Order  No.  636. 
information  on  quantities  shipped  and 
contract  demand  would  enable  the 
Commission  and  the  market  to  compare 
the  extent  of  interruptible  and  firm 
discounting  by  the  pipelines  with  the 
extent  of  capacity  release  transactions. 
Under  this  proposal,  the  discount 
information  would  be  required  to  be 
filed  electronically  with  the 
Commission. 

The  discount  reports  would  not  apply 
to  capacity  releases  at  a  discounted  rate, 
except  when  the  release  is  permanent. 
The  discount  report  is  designed  to 
capture  discounts  granted  by  the 
pipelines.  In  a  temporary  capacity 
release,  the  releasing  shipper  is  still 
obligated  to  the  pipeline  under  its  initial 
contract.  Thus,  even  if  the  shipper 
obtaining  released  capacity  pays  a 
discounted  rate,  the  pipeline  has  not 
agreed  to  the  discount  because  the 
releasing  shipper  will  owe  the  pipeline 
the  maximum  rate  under  its  contract.  In 
a  permanent  capacity  release,  however, 
the  releasing  shipper's  contractual 
obligatidiis  end.  and  the  replacement 
shipper  enters  into  a  new  primary 
contract  with  the  pipeline.  Thus,  if  the 
pipeline  offers  a  discount  for  a 
permanent  capacity  release,  the  pipeline 
is  providing  the  discount  and  would 
have  to  report  it. 

The  Commission  is  not  proposing  to 
require  the  filing  of  two  items  of 
information  that  the  pipchnes  are  now 
required  to  maintain  under  section 
230.16(d):  the  duration  of  discounts  and 
the  deliver)  points  to  which  the  gas  is 
delivered.  Elimination  of  these  items 
would  reduce  the  filing  burden. 
Moreover,  the  filing  of  this  informatiim 
for  every  transaction  involving  both 
affiliates  and  non-affiliates  does  not 
appear  necessary  for  monitoring  of 
affiliate  discount  transactions  given  the 
Commission's  other  regulations 
regarding  affiliate  discount  transactions. 
I  inder  Standard  H  of  the  Standards  of 
Conduct,  section  161.3(h).  pipelines  are 
now  required  to  post  discount 
information  concerning  affiliate 
transactions  on  their  EBBs,  including 
the  delivery  points  to  which  the 
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priifiosing  To  mrludc  the  zone  in  whir.h  the 
(jt.nnliiiRsare  delivered.  Iriforrr-aliun  on  zones  i.>.  i;ui 
r.eeded  (of  firm  senic*  because  the  infonrjition 
would  tw  re(>orted  in  the  inde.x  of  custonecs  jr.dM 
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discount  applies.  The  proposed 
elimination  of  section  250.16(d), 
therefore,  would  have  no  effect  on  the 
ability  of  non-affiUates  to  learn  the 
details  of  affiliate  discounts  so  they  can 
assess  whether  possible  undue 
discrimination  has  occurred.  With 
respect  to  non-affiliate  transactions, 
filing  of  information  on  delivery  points 
for  ever}'  discount  transaction  does  not 
appear  warranted,  since  the 
Commission  only  requires  this 
information  in  specific  situations.  The 
Commission,  however,  continues  to 
require  pipelines  to  maintain  records  of 
affiliate  and  non-affiliate  discount 
transactions,  including  the  delivery 
points  used,  in  case  the  Commission 
requires  this  information  for  specific 
investigations. 

£'.  Establishment  of  Electronic  Index  of 
Customers 

In  the  Electronic  Bulletin  Board  (EBB) 
standardization  proceeding  in  Docket 
No.  RM93-4-000.  some  groups  had 
proposed  to  include  an  electronic  Index 
of  Purchasers  to  provide  the  market 
with  information  about  capacity 
rights.^*  The  EBB  Industry  Working 
Groups,  which  developed  the  standards 
implemented  by  the  Commission,  failed 
to  reach  consensus  on  an  Index  of 
Purchasers  propos.nl.  However,  several 
groups  of  participants  in  the  process 
submitted  proposals  for  consideration 
In  Order  No.  563-A,  the  Commission 
found  that  one  proposal  by  a  group  of 
44  participants  had  significant  merit.^" 

Under  tnis  proposal,  the  Commission 
would  eliminate  some  of  the  paper 
reporting  requirements  relating  to  firm 
and  interruptible  transportation, 
specifically,  the  initial  and  subsequent 
reports  (but  not  the  annual  reports  or 
the  reports  on  bypasses),  and  the 
requirement  in  .section  134.41  (propovd 
section  154.111)  to  include  an  Index  of 
Purchasers  in  a  pipeline's  tariff.  These 
reports  would  be  replaced  by  an 
electronic  index  provided  in 
downloadable  form  consisting  of  the 
following  nine  data  t'lements  for  eich 
firm  transportation  and  storage 
shipper  ■*^  shipper's  name,  contract 
identifier,  rate  schedule,  contract  start 


''  Sidnilards  For  ElccUor.ic  BailrMin  B':  uus 
Required  Under  Part  284  of  tlip  Commiss  ons 
Kegulalions.  Order  No.  5f.:i.  .59  FR  S16  (Ut  5. 
l'>94;,  in  FERC  Stals.  &  Regs.  Prcair.blps  T  30.986 
(Dfc.  23.  1993).  order  on  rt-hg.  O.-ripr  No  563-.\. 
54  FR  23024  tMay  6.  l'»94).  Ill  FERC  Stols  &  Rrg.^ 
Prt^smblMl  30,994  (Mav  2.  1994),  r<'hg  iJ-.-nici. 
Ordi-r  Nil  563-0.  68  FERC  %  t>l.ori2  (10y4', 
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date,  contract  end  date,  contract 
quantity,  receipt  points  (and  associated 
maximum  daily  quantities  (MDQs)). 
delivery  points  (and  associated  MDQs). 
and  conjunctive  restrictions,  if  any."*" 

In  Order  No.  563-A,  the  Commission 
was  unclear  with  respect  to  some  details 
in  the  proposal,  and  directed  the 
Working  Groups,  together  with 
Commission  staff,  to  work  on 
developing  a  final  proposal.  In  a  report 
filed  on  October  3, 1994.  in  Docket  No. 
RM93-4-005,  the  Working  Group 
reported  that  it  was  still  unable  to  reach 
consensus  on  a  final  Index  of 
Purchasers.  However,  a  drafting 
committee,  composed  both  of  opponents 
and  proponents  of  the  Index  of 
Purchasers,  filed  on  October  4,  1994.  a 
proposal  addressing  the  mechanics  for 
implementing  such  an  Index  of 
Purchasers,  should  the  Commission 
decide  to  proceed  with  one. 

After  considering  the  elements 
included  in  the  industry-  proposals  and 
the  Commission's  own  need  for 
information  about  shippers'  contracts, 
the  Commission  is  proposing  to  require 
pipelines  to  provide  an  electronic  Index 
of  Customers'*'  through  a  downloadable 
file  that  is  updated  monddy,  and 
restated  in  its  entirety  annually 
(sections  284.106  and  284.243).  The 
proposed  requirement  includes  many  of 
the  elements  proposed  during  the 
Working  Group  process,  as  well  as 
independent  requirements  the 
Commission  deems  necessary.  The 
electronic  Index  of  Customers 
information  would  serve  two  functions. 
It  would  provide  the  Commission  with 
the  information  that  the  Commission 
requires  for  analyzing  capacity  held  on 
pipelines  (which  previously  was 
included  in  the  initial  and  subsequent 
reports);  and  it  would  provide  capacity 
information  to  the  market,  which  will 
aid  the  capacity  release  system  by 
enabling  shippers  to  locate  those 
holding  capacity  rights  that  the  shippers 
may  want  to  acquire.-"- 


■"Tonjunclive  restrictions  am  provisions  that 
operate  across  multiple  points  or  contracts  and  may 
limit  a  shippers  rights  at  a  particular  receipt  or 
delivery  point  For  example,  a  shipper  with  stated 
rights  of  2.000  MDQs  at  three  points  may  but  not 
lie  able  to  ship  more  than  a  total  of  2.500  MDQs 
from  all  three  points  on  a  single  day. 

■•'The  Com»iission  is  proposing  to  te,',Ti  the 
electronic  index  an  "Index  of  Customers'"  rather 
than  an  "Index  of  Purchasers."  to  reflect  the 
proposed  use  of  that  term  in  the  NOPR  revising  pan 
154.  "Index  of  Customers"  more  accurately  captures 
the  nature  of  the  curn;nl  natural  gas  market. 

<^The  Commis-sion  also  is  considering  whether 
other  changes  to  facilitate  the  release  of  caiwrity  are 
wiirranted.  Any  such  changes  would  b>e 
promulgated  in  another  proceeding.  The 
Commission  is  proceeding  with  the  proposed 
electronic  index  in  this  proieeding  bcrau.se.  in 
addition  to  fostering  LV.pacity  n  '■•■■^••c.  the 


The  proposed  Index  of  Customers 
would  contain  the  nine  data  elements 
referenced  above.  The  Commission  also 
is  proposing  some  additional  elements: 
information  on  capacity  held  by  rate 
zones  to  permit  verification  of 
reservation  billing  determinants;  and 
additional  elements  for  storage  to 
capture  the  additional  detail  required  to 
assess  storage  capacity.*^  When  a 
pipeline  has  implemented  the  electronic 
Index  of  Customers,  its  obligation  to 
provide  for  an  Index  of  Customers  in  its 
tariff  would  cease. 

In  the  EBB  proceeding,  some 
commenters  objected  to  the  inclusion  of 
receipt  and  delivery  points,  contending 
that  the  provision  of  such  information 
would  be  burdensome  and  might 
disclose  information  that  would  place 
firm  shippers  at  a  competitive 
disadvantage  with  respect  to  future  gas 
purchase  decisions.'*''  Since  pipelines 
must  currently  file  receipt  and  delivery 
point  information  for  all  their  shippers 
in  the  initial  and  subsequent  reports,  the 
Commission  would  not  anticipate  that 
including  such  information  in  the  Index 
of  Customers  would  create  undue 
burdens.  Commenters.  however,  should 
address  the  relative  burden  or  difficulty 
in  including  the  receipt  and  delivery 
point  information  under  the  assumption 
that  all  the  other  information  would  be 
required. 

Once  the  Commission  decides  upon 
the  data  elements  to  be  included  in  the 
Index  of  Customers,  the  EBB  Working 
Group  should  work  with  the 
Commission  staff  to  develop  the  data 
sets  and  other  procedures  necessary  to 
provide  for  downloading  of  the 
information.  For  example,  the  EBB 
Working  Group  and  the  Commission 
Staff  must  determine  whether  the  data 
should  be  reported  as  a  data  set  suitable 
for  electronic  data  interchange  or  for 
posting  on  the  pipeline's  electronic 
bulletin  board.  Further,  instructions  for 
reporting  the  data  elements  listed  in  the 
regulations  will  need  to  be  finalized.  In 
particular,  the  participants  must 
determine  how  the  contract  end  date 
will  be  reported,  so  that  the  Commission 


Commission  finds  that  surh  index  is  necessary  ;o 
provide  the  information  previously  provided 
through  the  initial  and  subsequent  reports. 
Moreover,  regardless  of  the  changes  made  to  the 
capacity  release  system,  information  on  contract'.;al 
rights  appears  to  be  important  to  fai  ililaling  the 
secondary  market  in  capacity. 

•"  In  addition,  the  Commission  Js  proposing  to 
include  a  unique  customer  identifier  to  permit  the 
information  in  the  Index  of  Customers  to  be  tied  to 
the  electronic  data  interchange  information  on 
capacity  release,  and  an  authorization  code  to 
delineate  whether  the  information  is  for  Part  284. 
Subpart  B,  Part  284,  Subpan  G.  or  Part  157  servii  e. 

** Order  No.  636-A.  Ill  FERC  Stais.  a  Regs. 
Preambles  at  31,047-48. 


may  know  with  certainty  when  a 
contract  has  terminated. 

The  finalization  of  the  Index  of 
Customers  by  the  EBB  Working  Group 
and  the  Commission  Staff  will  not  occur 
until  some  time  after  the  effective  date 
of  this  rule.  The  Commission  is 
proposing  to  require  the  pipelines  to 
initially  comply  with  the  Index  of 
Customers  requirement  within  180  days 
of  the  effective  date  of  the  final  rule. 
Such  deadline  should  allow  ample  time 
for  the  EBB  Working  Group  and  Staff  to 
conclude  their  conferences,  and  for  the 
pipelines  to  implement  the  resulting 
electronic  elements  of  the  Index  of 
Customers.  However,  in  the  intervening 
period  between  the  effective  date  of  the 
rule  and  the  pipelines'  implementation 
of  the  electronic  Index  of  Customers 
under  sections  284.106  and  284.223.  the 
Commission  proposes,  as  an  interim 
measure,  to  require  pipelines  providing 
transportation  service  under  sections 
284.106  or  284.223  to  comply  with  the 
non-electronic  index  of  customer 
requirements  applicable  to 
transportation  and  sales  under  Part  157. 
as  set  forth  in  sections  154. Ill  (b)  and 
(c). 

F.  Removal  of  Obsolete  Transitional 
Requirements 

Several  sections  in  Part  234  wore 
established  by  either  Ord-.-r  No.  436  or 
Order  No.  636  as  interim  measures  to 
implement  those  orders,  or  to  bridge  the 
transition  between  the  two  orders.  Some 
of  these  provisions  contained  action 
deadlines  that  have  long  since  passed 
The  Commission  proposes  to  remove 
the  following  sections  because  they 
have  become  outdated  due  to 
subsequent  events,  and  the  current  ^tate 
of  the  regulatory  environment. 

Section  284.7(b)  provides  for  interim 
rates  for  part  284  transactions  to  be 
charged  until  new  transportation  ratios 
are  filed  under  section  284  7,  whi(  h  haii 
to  have  been  filed  by  July  1.  1986. 1  his 
section  has  become  obsolete,  and 
tht^refore  is  no  longer  necessary. 

Section  284.10  provides  an  interir.i 
program  for  bundled  sales  customers  to 
convert  to  firm  transportation  services. 
Since  Order  No.  636  has  unbundled 
sales  service,  so  that  sales  and 
transportation  services  are  now  si-pardtc 
services,  there  is  no  need  for  customers 
to  convert  from  one  to  the  other.  This 
section  is  no  longer  applicable  to  the 
current  regulatory  framework. 

Section  284.14— Provisions  governing 
pipeline  restructuring— was  designed  to 
implement  the  restructuring  of 
pipelines'  services  under  Order  No.  63t) 
and  contains,  among  other  things,  the 
requirements  for  the  compliance  fi!i 
pipelines  were  requu-  (1  to  make,  .ux) 
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the  associatec  restructuring 
proceedings.  The  restructuring  process 
is  now  compl  3te:  therefore  this  section 
is  no  longer  n  EJcessary.  Any  pipeline 
who  propose;  to  offer  transportation 
service  under  subpart  B  or  G  of  part  284 
in  the  future  '  vill  simply  file  to  comply 
with  the  requ  rements  of  this  part  and 
Order  No.  631  >. 

.Section  28^  .122  governs 
transportatioi  i  by  intrastate  pipelines 
under  Sectioii  311(a)(2)  of  the  NGPA. 
The  Cnmmis!  ion  proposes  to  delete 
paragraph  (e)  of  section  284.122.  which 
sets  a  Januar>  31, 1992  expiration  date 
for  the  authoi  ization  provided  under 
that  section  f  )r  certain  transportation. 
This  transitic  nal  provision  is  no  longer 
required.  Sin  ilarly.  section  284.123, 
povorning  thf  rates  and  charges  for  this 
section  311  ti ansportation  scr\ice. 
contains  in  si  ibparagraph  (e)(2)  a 
transitional  f  ling  requirement  deadline 
(if  February  1 ,  1985  for  certain  pre- 
existing trans  portation  arrangements; 
thus,  the  Con  mission  proposes  to 
remove  sectic  n  284.123(e)(2). 

The  Comm  ssion  also  proposes  to 
remove  sectic  ns  284.223(e)  (Transitional 
rule  for  trans  lortation  arrangements) 
and  284.223( )  (governing  the 
conversion  o  transportation  service 
under  NGPA  section  311  to  NGA  section 
7(t:)  blanket  tausportalion  service. 
Section  284.;  23  authorizes  an  interstate 
pipeline  to  tr  insport  gas  uiuler  a  section 
7  blanket  cer  ificate  of  public; 
(.onvenience  and  necessity  for  an\ 
shipper  for  a  ly  end  use  by  that  shipper 
or  any  other  )erson.  Section  284.223(e) 
was  establish  ed  as  a  transitional 
(irovision  to  jermit  transportation 
arrangement:  authorized  under  section 
157.209(a)(l  ,  which  commenced  before 
October  9.  1<  85,  to  qualify  as 
transportatioi  under  section  284.223. 
Section  157.  :09(a)(l)  permitted  section 
7  certificate  '.  lolders  under  section 
157.201  to  tr  insport  natural  gas  only  on 
behalf  of  a  hi  ah-priority  end  user  for  a 
high-priority  end  use.  Section 
157.209(a)(l   was  replaced  by  section 
284.223,  and  was  removed  from  the 
regulations  e  fective  November  18. 
1985.*'  Acco  rdingly.  the  transitional 
rule  contain*  d  section  284.223(e) 
applicable  to  transportation  under 
section  157.;  09  is  obsolete,  and  no 
longer  neces  iary.  Similarly,  section 
284.223(f)  is  an  interim  measure  that 
was  designei   to  implement  the  addition 
of  blanket  tri  nsportation  services.  This 
section  requ  res  that  all  conversions  be 
made  prior  t )  November  1 ,  1 990. 
Consequent! ,',  sections  284.223(f)  is  also 
tibsolete.  an(  no  longer  necessarv 


JMI 


Finally,  section  284.402  of  Subpart  L, 
setting  forth  the  authorization  for 
blanket  marketing  certificates,  provides 
in  paragraph  (c)(1)  that  the 
authorization  for  an  "affiliated 
marketer"  with  respect  to  transactions 
involving  affiliated  pipelines  becomes 
effective  either  when  the  affiliated 
pipeline  receives  its  blanket  sales 
certificate  under  Subpart  J,  a 
transportation-only  affiliated  pipeline's 
Order  No.  636  compliance  filing  is 
approved,  or  when  the  Commission 
termmates  the  affiliated  pipelines  RS 
proceeding.  The  Commission  proposes 
to  delete  the  latter  two  conditions,  since 
those  occurrences  have  passed. 

C.  Other  Revisions 

The  Commission  proposes  to  deleti; 
most  of  Subpart  D.  governing  certain 
sales  under  section  311  of  the  NGPA  by 
intrastate  pipelines.  In  Order  No.  547.^- 
the  Commission  granted  any  person 
who  is  not  an  interstate  pipeline  a 
blanket  certificate  of  public  convenien<;e 
and  necessity  pursuant  to  section  7  of 
the  Natural  Gas  Act,  authorizing  tlie 
certificate  holder  to  make  sales  for 
resale  at  negotiated  rates  in  interstate 
commerce  of  any  category  of  gas  that  is 
subject  to  the  Commission's  Natural  Gas 
Act  jurisdiction.  The  certificate  of 
limited  jurisdiction  does  not  subject  the 
certificate  holder  to  cuiy  other  regulation 
under  the  Natural  Gas  Act  by  vi^ue  of 
transactions  under  the  certificate. 
Although  the  blanket  certificate 
eliminates  the  need  for  Subpart  D,  the 
Commissison  will  retain  the  basic 
authorization  and  rate  provisions  under 
Subpart  Din  sections  284.141,  284.142, 
and  284.144  for  those  persons  who  may 
wish  to  make  sales  under  the  NGPA 
instead  of  the  blanket  certificate  under 
the  Natiual  Gas  Act.  However,  in 
recognition  that  an  intrastate  pipelint!    - 
can  also  sell  natural  gas  in  an 
unbundled  transaction  under  the 
blanket  certificate,  at  negotiated  rates, 
the  Commission  proposes  to  retain  a 
simplified  version  of  section  284.144 
governing  rates  and  charges  as  part  of 
the  authorization  provision  set  forth  in 
section  284.142.  The  proposed  rate  rule 
within  section  284.142,  simplifies  the 
current  maximum  sales  rate  rule  to 
permit  the  gas  commodity  price 
negotiated  in  the  contract,  plus  a  fair 
and  equitable  transportation  rate. 

The  Commission  proposes  to  delete 
Subpart  E  in  its  entirety,  governing  the 
assignment  by  any  intrastate  pipeline  to 
any  interstate  pipeline  or  local 
distribution  company  of  its  contractual 
right  to  receive  surplus  natural  gas  at 
any  first  sale,  without  prior  Commission 


approval.  The  Natural  Gas  Wellhead 
Decontrol  Act  of  1989  amended  the 
definition  of  "surplus  natural  gas  "  in 
section  312  of  tlie  NGPA  to  mean  "any 
natural  gas."  Moreover,  the  only  filings 
under  Subpart  E  were  made  in  1979. 
Therefore.  Subpart  E  is  no  longer 
necessary. 

Further,  in  light  of  the  proposed 
elimination  of  Subpart  E,  the 
Commission  proposes  to  remove  all 
references  in  section  284.224,  governing 
certain  transportation,  sales  and 
assignments  by  local  distribution 
companies,  to  Subpart  E.  as  well  as  to 
the  word  "assignments"  in  the  section 
provisions  and  in  the  section  heading. 
The  Commission  also  proposes  to 
remove  the  reference  to  assignment  in 
section  284.3,  which  sets  forth  the  NG.^ 
jurisdiction.  In  addition,  the 
Commission  proposes  to  delete  the 
references  in  section  284.224(e)(5)  to 
those  reporting  requirements  that  the 
Commission  is  proposing  to  delete  in 
subparts  C  and  D.  The  Commission  is 
retaining  the  blanket  certificate  and  rate 
election  procedures  in  section  284.224 
that  allow  local  distribution  companies 
served  by  an  interstate  pipeline  or 
Hinshaw  pipeline  to  engage  in  sal«!S  and 
transportation  of  natural  gas  to  the  same 
extent  as  intrastate  pipelines  are 
authorized  to  engage  in  such  activities 
under  subparts  C  and  D. 

The  Commission  proposes  to  remove 
sections  284.225  and  284.226 
concerning  the  transportation  of  gas 
released  under  the  gcx)d  faith 
negotiation  procedures.  Order-No. 
567.  ■'^  issued  July  28,  1994,  in  Docket 
No.  RM94-18-odo,  removed  the  good 
faith  negotiation  procedures  under 
Section  270,201  as  a  result  of  the  repeal 
of  maximum  lawful  ceiling  prices  under 
tlie  NGPA. 

The  Commission  proposes  to  remove 
section  284.222,  regarding 
transportation  by  interstate  pipelines  on 
Ijehalf  of  other  interstate  pipelines. 
Since  the  Commission  deleted  the  prior 
notice  requirement  in  Order  No.  537.-"' 
which  applied  to  transportation  l>y 
interstate  pipelines  on  behalf  of 
shippers  other  than  interstate  pipelines 
under  section  284.223.  but  did  not 
apply  to  transactions  under  section 
284.222,  there  is  no  longer  any  reason 
to  distinguish  between  transportation 
under  sec:tions  284.222  and  284.223. 
Thus,  the  Commission  proposes  to 
delete  section  284.222.  and  apply 
section  284.223  to  transportation  by 
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interstate  pipelines  on  behalf  of  other 
interstate  pipelines,  as  well  as 
transportation  by  interstate  pipelines  on 
behalf  of  non-interstate  pipeline 
shippers.  Therefore,  the  Commission  is 
also  proposing  to  modify  the  title  of 
section  284.223  to  read  "Transportation 
by  interstate  pipelines  on  behalf  of 
shippers." 

The  Commission  proposes  to  modify 
paragraph  (b)  of  section  284.221.  setting 
forth  the  general  rules  regarding  the 
transportation  by  interstate  pipelines  on 
behalf  of  others  under  section  7(c) 
blanket  certificates,  to  delete  reference 
to  an  October  31,  1989  date  no  longer 
relevant,  and  a  fee  no  longCffcollected. 

In  section  284.102(e),  governing  the 
( firtifications  interstate  pipelines  must 
obtain  from  shippers  to  be  able  to 
transport  gas  on  behalf  of  an  intrastate 
pipeline  or  local  distribution  company 
under  section  311,  the  Commission 
proposes  to  delete  reference  to  a  January 
A.  1992  deadline  for  tariff  revisions 
establishing  the  certification 
requirement. 

Finally,  the  Commission  proposes  to 
make  a  grammatical  revision  in  section 
.:H4.8(b)(4)(iii). 

VII.  Environmental  Analysis 

The  Commission  is  required  tt> 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  .Statement 
for  any  action  that  may  have  a 
significant  adverse  effect  on  the  human 
iMivironment.*^  The  Commission  has 
(  ategorically  excluded  certain  actions 
from  these  requirements  as  not  having  a 
significant  effect  on  the  human 
environment.^"  The  action  proposed 
here  is  procedural  in  nature  and 
tlumfore  falls  within  the  categori(;al 
(exclusions  provided  in  the 
Commission's  regulations.'"'  Tluirefon!. 
neither  an  environmental  impact 
statement,  nor  an  environmental 
assessment  is  necessary,  and  will  not  In- 
prepared  in  this  proposed  rulemaking. 

VIII.  Reporting  Flexibility  C^rtificatinn 

The  Regulatorv'  Flexibility  Act 
(KFA) "'- generally  requires  the 
Commission  to  describe  the  impact  that 
a  proposed  rule  would  have  on  small 
entities  or  to  certify  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  An  analysis  is  not  required  if  a 
|)roposed  rule  will  not  have  su<:h  an 


'"Oriier  No.  4B6,  Kegi.lationii  ImplumBnting  tin- 
Ndtional  Environmental  Poliry  Act.  52  FR  47897 
(li(!c.  17. 1987).  FERC  Statutes  and  ReKulations. 
Kfcgulalions  Preambles  1980-1990  1  30.78^  (1987). 

«"  18  CFR  380.4. 

»>  See  18  CFR  380.4(a)(2)(ii) 

'••'5  U.S.C  601-612. 


impact.*^  Most  gas  companies  to  whom 
the  proposed  rule  will  apply  do  not  fall 
within  the  definition  of  a  "small 
entity." 5*  Consequently,  pursuant  to 
section  605(b)  of  the  RFA.  the 
Commission  certifies  that  the  proposed 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

IX.  Information  Collection  Statement 

The  Office  of  Management  and 
Budget's  (OMB)  regulations^^  require 
that  OMB  approve  certain  information 
and  recordkeeping  requirements 
imposed  by  an  agency.  The  information  *, 
collection  requirements  in  this  proposed 
rule  are  contained  in  the  following: 
FERC  Form  No.  2  "Annual  Report  of 
Major  Natural  Gas  Companies"  (1902- 
0028);  FERC  Form  No.  2-A  "Annual 
Report  of  Nonmajor  Natural  Gas 
Companies"  (1902-0030):  FERC  Form 
No.  11  "Natural  Gas  Pipeline  Companv 
Monthly  Statement"  (1902-0032):  FERC 
Form  No.  549  "Gas  Pipeline  Rates: 
Natural  Gas  Policy  Act  Title  III 
Transactions"  (1902-0086):  FERC  Form 
No.  549B  "Gas  Pipeline  Rates:  Capacity 
Release  Information"  (1902-0169): 
FERC  Form  No.  576  "Reports  on 
Pipeline  Systems  Service  Interruptions" 
(1902-0004);  FERC  Form  No.  8 
"Underground  Gas  Storage  Report  " 
(1902-0026);  and  FPC-14  (redesignaKid 
h(:rein  FERC  Form  No.  14)  "Annual 
Report  for  Im.porters  and  Exporters  of 
Natural  Gas"  (1902-0027). 

The  Commission  in  this  proposed  nile 
intends  to  modernize  its  regulations  to 
reflect  the  current  regulatory 
environment  that  it  instituted  with 
Order  No.  636  and  the  restructuring  of 
the  natural  gas  industr\'.  Specifically, 
the  Commission  intends  to  revise  the 
Uniform  System  of  Accounts  to  provide 
financial  information  that  will  be  of 
greater  benefit  than  what  is  available 
now,  and  to  create  forms  and  reports 
that  reflect  open-access  transportation  of 
natural  gas  and  unbundled  pipeline 
.sales  for  resale  at  market-based  prices. 
The  Commission's  Office  of  Chief 
Acc:ountant  uses  the  data  in  its  audit 
program  and  continuous  review  of  the 
financial  condition  of  regulated 
c(mipanies.  The  Office  of  Pipeline 
Regulation  uses  the  data  in  its  various 
rale  proceedings  and  supply  programs. 


■•'5  II.S.C.  605(b). 

^'.Section  601(c)  of  lite  Rh"A  dennes  a  ■Miiijll 
entity"  as  a  small  business,  a  small  not-for-profit 
enterprise,  or  a  small  governmental  jurisdiction.  A 
•"small  business"  is  defined  by  refe.-ence  to  section 
J  of  the  Small  Business  Act  as  an  enterpri!«  which 
is  ■■  independently  owned  and  operated  and  which 
is  not  dominant  in  its  field  of  operation."  IS  U.S.C 
632(a|. 

•'5  CFR  1320.13. 


and  the  Office  of  Economic  Policy  and 
Office  of  General  Counsel  use  the  data 
in  their  programs  relating  to  the 
administration  of  the  Natiual  Gas  Act. 

The  Commission  is  submitting  to  the 
Office  of  Management  and  Budget  a 
notification  of  these  proposed 
collections  of  information.  Interi'sted 
persons  may  obtain  information  on 
these  reporting  requirements  by 
contacting  the  Federal  Energ>' 
Regulatory-  Commission,  941  North 
Capitol  Street,  NE,  Washington.  DC 
20426  (Attention:  Michael  Miller, 
Information  Services  Division,  (202) 
■  208-1415).  Comments  on  the 
requirements  of  this  rule  can  be  sent  to 
the  Office  of  Information  and  Ri'gulatory 
Affairs  of  OMB,  Washington,  DC. 
20503,  (Attention:  Desk  Officer  for 
Federal  Energy  Regulatory 
Commission). 

X.  Comment  Procedures 

Th((  Commission  invites  all  inten.-sted 
persons  to  submit  writt(!n  comments  on 
the  proposals  of  this  NOPR.  To  the 
extent  possible,  the  comments  should  Ije 
keved  to  the  topic  headings  of  this 
NOPR.  An  original  and  14  copies  of  the 
wTitten  comments  must  be  filed  with 
the  Commission  by  .\pril  13. 1995. 
Comments  must  refer  to  Docket  No. 
RM95-4-000  and  be  submitted  t(»  the 
Office  of  the  Secretary.  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  N.E..  Washington.  DC. 
20426. 

All  written  submissions  will  1m> 
placed  in  the  Commission's  public  file 
and  will  l>e  available  for  public 
inspection,  during  regular  business 
hours,  at  the  Commission's  Public 
Reference  Room,  Room  3408,  941  North 
Capitol  Street.  N.E  .  Washington.  D.C. 
20426 
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procediue.  Natural  gas.  Reporting  and 
n^cordkeeping  requirements,  Unifonn 
System  of  Accounts. 

18  CFR  Part  201 

Natural  gas.  Reporting  and 
recordkeeping  requirements.  Uniform 
System  of  Accounts. 
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Continen 
Reporting 
requiremen 

By  direct! 
Lois  D.  Cash^ll 

Secretary. 

In  consi 
Commissioi 
158,201, 
Title  18, 
set  forth  be 


2^0 
Co  le 


Federal  Register  /  Vol.  60,  No.  9  /  Friday,  January  13.  1995  /  Proposed  Rules 


Federal  Register  /   '/ol.  60,  No.  9  /  Friday,  January  13,  1995  /  Proposed  Rules 


3161 


284 

al  shelf.  Natural  gas, 
d  r«H;ordkeeping 
s. 

of  the  Commission. 


d  srat 


ion  of  the  foregoing,  the 
proposes  to  amend  Parts 
260.  and  284,  Chapter  I, 
of  Federal  Regulations,  as 
ow. 


PART  158-  ACCOUNTS,  RECORDS, 
ANOMFMGRANDA 

PART  15S-+AUTH0RITY  CITATION 
[REVISED] 

1.  The  aui  hority  citation  for  Part  158 
is  revised  to  read  as  follows: 


Authority: 

-17-717W,  3 


2.  Sectior 
follows: 


12  U.S.C.  7101-7352:  15  U.S.C. 
01-3432. 

158.10  is  revised  to  read  as 


§158.10 

All  nature 
classified  as 
January  1, 
year,  the 
certified  pu 
independen 
(licensed  or 
1970).  certi 
regulatory 
political 
States,  to 
respects  of 
indicated  in 
out  in  the  a 
Form  No.  2 
Commissior 
Accounts 
releases.  Th 
identificati 
the  indepenll 
facilitate  th( 
the  indepeni 
advisory 
such  items 
deemed  su 
Commissioi 
compliance 

3.  Sectior 
follows: 


Exi  imination  of  accounts. 


§158.11 

Each  nat 
classified  a* 
January  1 , 
Commissioi 
independen 
approval, 
each  copy  o 
Annual 
2-A,  coveri 
format 


Report 


JMI 


1  gas  companies  not 
Class  C  or  Class  D  prior  to 
lb84  shall  secure  for  each 
set  vices  of  an  independent 
)lic  accountant,  or 
licensed  public  accountant 
or  before  December  31, 
led  or  licensed  by  a 
a  jthority  of  a  State  or  other 
sutdivision  of  the  United 
te;  t  compliance  in  all  material 
t  lose  schedules  that  are 
the  General  Instructions  set 
plicable  Annual  Report, 
3r  Form  No.  2-A,  with  the 
's  Uniform  System  of 
pubhshed  accounting 
Commission  expects  that 
of  questionable  matters  by 
ent  accountant  will 
ir  early  resolution  and  that 
ent  accountant  will  seek 

by  the  Commission  on 
This  examination  shall  be 
p  Dlementary  to  periodic 
examinations  of 


ar  d 


en 


ru  mgs  I 


158.11  is  revised  to  read  as 


ural 


1)84; 


Report  of  certification. 
1  gas  company  not 
Class  C  or  Class  D  prior  to 

shall  file  with  the 
a  letter  or  report  of  the 
accountant  certifying 
together  with  the  original  and 
the  filing  of  the  applicable 
Form  No.  2  or  Form  No. 
1  ig  the  subjects  and  in  the 
pres(  ribed  in  the  General 


Instructions  of  the  applicable  Annual 
Report.  The  letter  or  report  shall  also  set 
forth  which,  if  any,  of  the  examined 
schedules  do  not  conform  to  the 
Commission's  requirements  and  shall 
describe  the  discrepancies  that  exist. 
The  Commission  shall  not  be  bound  by 
the  certification  of  compliance  made  by 
an  independent  accountant  pursuant  to 
this  paragraph. 

4.  In  section  158.12,  the  words  "The 
Commission  will  not  recognize  any 
certified  public  accountant  or  public 
accountant  through  December  31,  1975. 
who  is  not  in  fact  independent. 
Beginning  January  1, 1976,  and  each 
year  thereafter,  the"  are  removed  and 
the  word  "The"  is  added  in  their  place. 

PART  201— UNIFORM  SYSTEM  OF 
ACCOUNTS  PRESCRIBED  FOR 
NATURAL  GAS  COMPANIES  SUBJECT 
TO  THE  PROVISIONS  OF  THE 
NATURAL  GAS  ACT 

5.  The  authority  citation  for  Part  201 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  717-717\v.  3301- 
3432;  42  U.S.C.  7101-7352.  7051-76510. 

PART  201— [AMENDED] 

6.  In  Part  201.  Definitions.  Definitions 
13,  15,  16,  32B,  38,  and  39  are  amended 
by  removing  the  words  "in  the  case  of 
Major  natural  gas  companies,"  and 
Definition  i9  is  amended  by  removing 
the  word  "(Major  natural  gas 
companies)." 

7.  In  Part  201,  General  Instructions, 
paragraph  1  is  revised  to  read  as 
follows: 

General  Instructions 

1  Applicability  Em\\  natural  gas  <  oinpany 
must  apply  the  system  of  ac  counts  prescribed 
by  the  Commission. 

***** 

8.  In  Part  201,  General  Instructions, 
paragraphs  8.  12,  14,  15.  and  16,  the 
words  "(Major  natural  gas  companies)" 
are  removed  at  the  end  of  each  heading. 
and  in  the  heading  for  paragraph  21,  the 
words  "(Nonmajor  \atural  Gas 
Companies}"  are  removed. 

9.  In  Part  201.  Gas  Plant  Instructions, 
paragraph  1,  the  words  "Classification 
of  utilities  (Major  natural  gas 
companies)"  are  removed  from  the 
heading  and  the  words  "Classification 
of  gas  plant  at  effective  date  of  system 
of  accounts"  are  added  in  their  place. 

10.  In  Part  201,  Gas  Plant  Instructions, 
paragraph  3.  introductory  text,  the 
words  "For  Major  natural  gas 
companies"  are  removed  and  the  words 
"A.  The"  are  added  in  their  place,  the 
words  "(Major  and  Nonmajor  Natural 
Gas  Companies)  '  are  removed  from 


paragraphs  3A.(17)  and  3A.(19),  and 
paragraph  3B.  is  removed. 

11.  In  Part  201,  Gas  Plant  Instructions, 
paragraph  4C.,  the  words  "For  Major 
natural  gas  companies,  the"  are 
removed  and  the  word  "The"  is  added 
in  their  place. 

12.  In  Part  201.  Gas  Plant  Instructions, 
paragraph  6A.,  the  words  "(For 
Nonmajor  companies,  account  404, 
Amortization  of  Limited-Term  Gas 
Plant)"  are  removed. 

13.  In  Part  201.  Gas  Plant  Instructions, 
paragraphs  7C.  and  7E.,  the  words  "or 
in  the  case  of  Major  companies,"  are 
removed. 

14.  In  Pat  201,  Gas  Plant  Instructions, 
paragraph  7D.,  the  words  "In  the  case  of 
Major  companies,  a  parcel,"  are 
removed  and  the  words  "A  parcel"  are 
added  in  their  place. 

15.  In  Part  201,  Gas  Plant  Instructions 
paragraph  7G.,  the  words  "in  the  case  of 
Major  Companies,"  are  removed. 

16.  In  Part  201,  Gas  Plant  Instructions, 
paragraph  7H.,  the  words  "(For  Major 
companies,  see,"  are  removed  and  the 
word  "(See"  is  added  in  its  place,  and 
the  two  sentences  "For  Nonmajor 
companies,  see  account  403.1, 
Depreciation  and  Depletion  Expense, 
and  account  110,  Accumulated 
Provision  for  Depreciation.  Depletion 
and  Amortization  of  Gas  Utility  Plant 
Sec  also  account  797,  Abandoned 
Leases,  for  the  accounting  for 
abandonments  of  natural  gas  leases 
which  have  never  been  productive"  are 
removed  and  the  words  ",  and  account 
797,  Abandonment,  leases"  are  addoii  in 
their  place. 

17.  In  Part  201,  Gas  Plant  Instructions 
paragraph  8G.,  the  words  "(Major 
natural  gas  companies)"  are  removed  .it 
the  end  of  Items  2,  6,  11,  12.  18.  19.22. 
28,  29,  32.  35,  36,  39,  40.  41.  42.  44,  4.') 
47,  49,  52.  53,  55,  58,  60.  61,  62,  02.  64 
6.5,  66,  and  67 

18.  In  Part  201.  Gas  Plant  Instructions 
paragraph  lOE.,  the  words  "or  in  the 
case  of  Major  companies."  immediati^ly 
following  the  words  "Gas  Plant  Ht;id  lor 
Future  Use"  are  removed. 

19.  In  Part  201,  Gas  Plant  Instrui  lions, 
paragraph  lOF.,  the  words  "(account 
110.  .Accumulated  Provision  for 
Depreciation,  Depletion  and 
.Amortization  of  Gas  Utility  Plant,  in  iht: 
case  of  Nonmajor  companies)"  and  the 
words  "(account  110  for  Nonmajor 
companies)"  are  removed. 

20.  In  Part  201,  Gas  Plant  Instructions, 
paragraph  lOG..  the  words  "In  the  case 
of  Major  companies,  the  accounting  for" 
are  removed  and  the  words  "The 
accounting  for"  are  added  in  their  plan; 

21.  In  Part  201.  Gas  Plant  Instructimis. 
paragraph  llC,  the  words  "In  the  casi- 
of  Major  companies,  each  utility"  an- 


removed  and  the  words  "Each  utility" 
are  added  in  their  place. 

22.  In  Part  201.  Gas  Plant  Instructions, 
paragraph  12,  the  words  "(105.1, 
Production  Properties  Held  for  Future 

\  Ise.  in  the  case  of  Major  companies)" 
are  removed  and  the  words  "105.1, 
Production  Properties  held  for  Future 
Use,"  are  added  in  their  place,  and  tlie 
words  "(Major  Companies)"  in  the  note 
are  removed. 

23.  In  Part  201,  Gas  Plant  Instructions, 
paragraph  14,  the  words  "(Major  natural 
gas  companies)"  are  removed  at  the  end 
of  the  heading. 

24.  In  Part  201,  Gas  Plant  Instructions, 
paragraph  15A.,  the  words  "(account 
180,  Other  Deferred  Debits,  in  the  case 
of  Nonmajor  companies)"  are  removed 
from  paragraph  A.(l),  the  words  "(the 
amounts  recorded  in  account  186  shall 
be  cleared  to  the  appropriate  plant 
accounts,  in  the  case  of  Nonmajor 
companies)"  are  removed  from 
paragraph  A. (2),  and  the  words 
"(Account  180  in  the  case  of  Nonmajor 
companies)"  are  removed  from 
paragraph  A. (3). 

25.  In  Part  201,  Gas  Plant  Instructions, 
piu-agraph  16  is  removed. 

26.  In  Part  201.  Operating  Expense 
Instructions,  paragraph  1.  the  words 

"(Major  natural  gas  companies)"  at  the 
end  of  the  heading  are  removed. 

27.  In  Part  201,  Balance  Sheet  Chart 
of  Accounts,  and  Balance  Sheet 
Accounts,  the  words  "(Major  only)"  at 
the  end  of  the  headings  of  Accounts 
103,  105.1,  106,  108.  Ill,  115,  117.  123. 
123.1.  125.  126.  128. 131  through  135. 
151  through  153. 155.  156.  163.  164.3. 
166.  167.  171  through  173.  183.1.  183.2. 
1H4. 185. 188, 202. 203,  205  through 
210,  216.1.  222,  238  through  241  are 
removed. 

28.  In  Part  201,  Balance  Sheet  Chart 
of  Accounts,  Accounts  103.1, 110,  129, 
180,  and  218,  and  their  respective  titles 
are  removed. 

29.  In  Part  201,  Balance  Sheet 
Accounts,  Accounts  117A,  117D,  117E, 
117F.  and  117G  are  removed.  Accounts 
11 78  and  117C  are  redesignated  117.3B 
and  n7.3C.  respectively,  new  Accounts 
117.1.  117.2.  117.3A.  and  117.4  are 
added,  and  redesignatc"d  Account 

117. 3C  is  revised  to  read  as  follows: 

Balance  Sheet  Accounts 


1 1 7.  t    Gas  slored-Base  gas. 

This  account  is  to  include  the  cost  of 
recoverable  gas  volumes  that  are  necessary. 
ill  addition  to  those  volumes  for  which  cost 
are  properly  includable  in  Account  101.  Gas 
plant  in  service,  to  maintain  pressure  and 
deliverability  requirements  for  each  storage 
facility.  Subaccounts  are  to  be  maintained  so 
that  the  cost  of  base  gas  applicable  to  each 


gas  storage  facility  shall  not  be  changed  from 
the  amount  initially  recorded  except  for 
changes  in  volumes  designated  as  base  gas. 

117.2  System  balancing  gas. 

This  account  is  to  be  used  to  record  the 
cost  of  system  gas  designated  as  available  for 
transmission  load  balancing  (including  no- 
notice  transportation)  and  other  uses 
associated  with  maintaining  efficient 
transmission  operations  other  than  gas 
properly  recordable  in  Account  117.1  or  the 
plant  accounts.  The  cost  initially  recorded 
herein  shall  not  be  changed  except  for 
adjustments  to  volumes  designated  as  system 
gcs.  Detailed  records  must  be  kept  separately 
identifying  volumes  and  unit  prices  of 
system  gas  held  in  underground  storage 
facilities  and  held  in  pipelines. 

117.3  Gas  stored  in  reservoirs  and 
pipelines-nonciurent. 

A.  This  account  shall  include  the  cost  of 
stored  gas  available  for  sale. 

B.  Gas  stored  during  the  year  shall  be 
priced  at  cost  according  to  generally  accepted 
methods  of  cost  determination  consistently 
applied  from  year  to  year.  Transmission 
expenses  for  ^cilities  of  the  utility  used  in 
moving  the  gas  to  the  storage  area  and 
expenses  of  storage  facilities  shall  not  be 
included  in  the  inventory  of  gas  except  as 
may  be  authorized  or  directed  by  the 
Cf)nimission. 

Note  B-1:  In  general,  gas  stored  from  the 
supply  in  an  integrated  system  shall  be 
priced  at  the  average  cost  of  the  gas 
constituting  the  common  supply  of  the 
system,  although  this  general  rule  may  be 
departed  from  where  conditions  of  system 
operation  of  gas  supply  and  utilization 
{}ermil  a  valid  presumption  that  the  gas 
stored  may  be  considered  to  be  from 
specified  sources,  as  indicated  tielow. 

Nole  B-2:  When  in  harmony  with  the  over- 
all system  operation  of  gas  supply  and 
utilizaiion.  and  the  presumption  is 
consistently  observed  from  year  to  year,  gas 
stored  during  the  year  may  be  presumed  to 
be  from  total  gas  purchases,  or  from 
purchases  from  specified  sources.  When 
either  of  these  presumptions  is  proper,  the 
cost  of  gas  stored  shall  be  priced  at  the 
weighted  average  cost  of  all  gas  purchased, 
or  at  the  weighted  average  cost  of  purchases 
from  the  specified  sources,  as  appropriate. 
The  weighted  average  cost  may  fc>e  the 
average  for  preceding  twelve  months,  except 
where  a  significant  change  ot:curs  in  the  cost 
of  gas,  the  full  effect  of  such  change  shall  be 
refltfcted  for  the  period  after  the  change  is 
effective. 

Note  B-3:  When  in  harmony  with  the  over- 
ail  system  operation  of  gas  supply  and 
utilization,  and  the  presumptions  are 
consistently  observed  from  year  to  year,  gas 
stonjd  during  the  Vear  may  be  presumed  to 
be  from  identified  sources  of  the  utility's  own 
production.  Such  stored  gas  shall  be  priced 
at  the  weighted  average  cost  of  gas  produced 
from  the  specified  production  areas.  Where 
this  presumption  is  made,  or  where  the 
stored  gas  is  identified  as  a  matter  of  fact 
under  circumstances  which  do  not  permit  a 
proj>er  application  of  the  theory  of 
displacement,  the  utility  shall  maintain 


separate  records  of  the  cost  of  gas  produced 
from  such  areas  and  the  derivation  of  the  cost 
used  for  stored  gas  from  such  .sources. 

Note  B-4:  Where  gas  is  purchased 
specifically  for  storage,  or  a  price  concession 
received  because  of  the  storing  of  purchased 
gas,  such  gas  shall  be  priced  at  the  net 
contract  price  of  the  gas  so  purchased  and 
stored. 

Nole  B-5:  The  provisions  of  this 
instruction  and  the  related  footnotes  shall  not 
be  construed  as  permitting  or  authorizing  a 
restatement  of  the  amounts  at  which  Stored 
gas  inventories  are  stated  on  the  utility's 
books  at  the  effective  date  of  this  instruction, 
except  as  may  be  authorized  by  the 
Commission. 

C.  Withdrawals  of  gas  may  be  priced 
according  to  the  firsl-in-first-out.  lasl-in-Tirst- 
out,  or  weighted  average  cost  method, 
provided  the  method  adopted  by  the  utility 
is  used  consistently  from  year  to  year  and  the 
inventoPi'  records  are  maintained  in 
accordance  therewith.  Approval  of  the 
Commission  must  be  obtained  for  any  other 
pricing  method,  or  change  in  the  pricing 
method  adopted  by  the  utility. 

117.4    Gas  owed  to  system  gas. 

\.  This  account  shall  include  c  redit 
balances  resulting  from  withdrawals  from 
system  gas  of  volumes  that  encroach  upon 
the  volumes  designated  as  base  gas  {.Account 
117.1).  system  balancing  gas  (Account  117.2). 
and  gas  properly  recordable  in  the  plant 
accounts.  Withdrawals  are  to  be  credited  to 
this  account  and  charged  to  Account  808  1. 
Gas  Withdrawn  From  Storage-Debit,  at  an 
amount  equal  to  the  c  urrent  mariket  price  of 
gas  available  to  the  utility.  Gas  owned  by  the 
utility  and  injected  into  the  system  Kill  be 
deemed  to  satisfy  the  owed  io  system  account 
first  before  any  other  tise.  The  gas  injected  is 
to  be  priced  at  the  same  rate  used  to  price 
withdrawals  by  crediting  Account  808  2.  Gas 
Delivered  to  Storage-Credit.  If  the  owed  to 
system  balance  is  due  to  more  than  one 
transaction,  the  accounting  for  injections 
should  follow  a  queue  with  the  earlier 
transaction  being  the  first  accounted  for. 

B.  Detailed  records  must  be  kept  tor  eat  h 
transaction  identifying  volumes  and  unit 
prices  used  for  gas  owed  to  svstem  g.is. 
*  •  •  «  • 

30.  In  Part  201.  Balance  Sheet 
Accounts,  Account  154,  the  words  "For 
Nimmajor  utilities,  this  account  shall 
include  the  cost  of  fuel  on  hand  and 
unapplied  materials  and  supplies 
(except  meters  and  house  regulators). 
For  both  Major  and  Nonmajor  utilities, 
it  shall"  are  removed  from  the 
introductory  text  of  paragraph  .\. 
paragraph  C  and  Note  B  are  reniov  ed.    •• 
Note  S.  is  redesignated  Note,  and  the 
words  "they  may  be  charged  to  a  stores 
expense  clearing  account  (account  163. 
Stores  Exprns«;s  Undistributed,  in  the 
case  of  Major  Utilities),  and  distributed 
therefrom  to  the  appropriate  accounts  ' 
in  redesignated  Note  are  removed  and 
the  words  "thry  shall  be  charged  to 
account  163.  Stores  exptn.st^s 
Undistributed"  are  added  in  their  place 


3162 


31.  In  Par 
Accounts 
read  as  follckvs 


201,  Balance  Sheet 
i^count  164.1  is  revised  to 
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Balance  Shee :  Accounts 


164.1    Gas  si  ored-current. 

This  accoui  it  shall  be  debited  with  such 
amounts  as  ate  credited  to  account  117.3,  Gas 
Stored  in  Res  irvoirs  and  Pipelines- 
Noncurrent,  t )  reflect  classification  for 
balance  sheet  purposes  of  such  portion  of  the 
inventory  of  j  as  stored  as  represents  a 
current  asset  iccording  to  conventional  rules 
for  classificat  on  of  current  assets. 

Note:  It  sha  1  not  be  considered  conformity 
to  convention  al  rules  of  current  asset 
classification  if  the  amount  included  in  this 
account  exce«  ds  an  amount  equal  to  the  cost 
of  estimated  \  rithdrawals  of  gas  from  storage 
for  purposes  ( f  sale  within  the  24-month 
period  from  d  Jte  of  the  balance  sheet,  or  if 
the  amount  r*  presents  a  volume  of  gas 
which,  in  fact  could  not  be  withdrawn  from 
storage  witho!  it  impairing  pressure  levels 
needed  for  no  -mal  operating  purposes. 
***** 

32.  In  Pari  201.  Balance  Sheet 
Accounts,  Axounts  164. 2D.  and 

164. 3D.,  the  words  "Mcr"  and  "Mcf  (or 
Btu),"  respe  :tively,  are  removed,  and 
the  words  "!  )th"  are  added  in  their 
place. 

33.  In  Pan  201,  Balance  Sheet 
Accounts.  Account  186,  the  words  "For 
Major  comp;  inies,  this  account  shall" 
are  removed  from  paragraph  A,  and  the 
words  "This  account  shall"  are  added  in 
their  place,  laragraph  B  is  removed, 
paragraph  C  is  redesignated  as 
paragraph  B  and  all  the  words  in 
parenthesis  n  redesignated  paragraph  B 
are  removed 

34.  In  Part  201,  Balance  Sheet 
Accounts,  Axounts  201  through  204. 
Note,  the  wc  rds  "(For  Nonmajor 
companies,  iiccount  211.  Miscellaneous 
Paid-in  Capital)"  are  removed. 

35.  In  Part  201.  Balance  Sheet 
Accounts.  Axount  211,  the  words  "(In 
the  case  of  ^  onmajor  companies,  this 
account  sha  I  be  kept  so  as  to  show  the 
source  of  th(  credits  includible  herein) 
are  removed  the  ITEMS  section  and 
Note  B  are  n  moved.  Note  A  is 
redesignatec  Note,  and  the  words 
"(Major  com  panies)"  are  removed  from 


the  heading 

36.  In  Part 

i^counts,  A 


jf  redesignated  Note. 
201,  Balance  Sheet 
xount  242,  the  Items 


JMI 


section  is  re)  noved. 

37.  In  Part  201,  Gas  Plant  Chart  of 
Accounts  and  Gas  Plant  Accounts,  the 
words  "(Maj3r  only) '  at  the  end  of  each 
title  of  Acco  ints  363,  363.1,^363.2. 

364.1,364.2,364.3,364.4, 
364.7  and  364.8  are 


363.3,  363.4 
364.5.  364.6 
removed. 

38.  In  PartJ201,  Gas  Plant  Accounts, 
Accounts  30  2C.  and  303B.,  the  words 


"(For  Nonmajor  Companies;  account 
110,  Accumulated  Provisions  for 
Depreciation,  Depletion  and 
Amortization  of  Gas  Utility  Plant)" 
following  the  words  "Gas  Utility  Plant" 
are  removed. 

39.  In  Part  201,  Gas  Plant  Accounts, 
the  first  sentence  of  Account  352. 3B  is' 
revised  to  read  as  follows: 

Gas  Plant  Accounts 


352.3  Nonrecoverable  natural  gas 

***** 

B.  Such  nonrecoverable  gas  shall  be  priced 
at  the  acquisition  cost  of  native  gas  or,  when 
acquired  for  storage  by  purchase  or  presumed 
to  be  supplied  from  the  utility's  own 
production,  priced  as  outlined  in  Paragraph 
B  of  account  117.3  Gas  Stored  in  Reservoirs 
and  Pipelines-Noncurrent.  *  *  * 

40.  In  Part  201,  Income  Chart  of 
Accounts  and  Income  Accounts, 
Accounts  403,  404.1,  404.2,  404.3,  and 
418.1,  the  words  "(Major  only)"  are 
removed  from  the  end  of  the  headings. 

41.  In  Part  201,  Income  Chart  of 
Accounts,  Accounts  403.1  and  404  are 
removed. 

42.  In  Part  201,  Income  Accounts, 
Accounts  421.1  and  421.2,  the  words 
"(Major  only)"  are  removed. 

43.  In  Part  201,  Operating  Revenue 
Chart  of  Accounts  and  Operating 
Revenue  Accounts,  Account  482,  the 
words  "(Major  only)  '  are  removed  at  the 
end  of  the  headings. 

44.  In  Part  201,  Operating  Revenue 
Accounts,  Account  481C,  the  words 
"(Major  companies)"  is  removed  from 
the  introductory  text,  and  the  word 
"Mcf  is  removed  and  the  word  "Dth" 
is  added  in  its  place. 

45.  In  Part  201.  Operating  Revenue 
Accounts,  Account  488,  Item  3,  the 
words  "For  Major  Companies,  see,"  are 
removed  and  the  word  "See"  is  added 
in  their  place. 

46.  In  Part  201,  Operating  Revenue 
Accounts,  Account  489  is  deleted,  and 
new  Accounts  489.1,  489.2.  489.3.  and 

489.4  are  added  read  as  follows: 

Operating  Revenue  Accounts 


489.1  Revenues  from  transportation  of  gas 
of  others  through  gathering  facilities. 

This  account  shall  include  revenues  from 
transporting  gas  for  other  companies  through 
the  gathering  facilities  of  the  utility. 

489.2  Revenues  from  transportation  of  gas 
of  others  through  transmission  facilities. 

This  account  shall  include  revenues  from 
transporting  gas  for  other  companies  through 
the  transmission  facilities  of  the  utility 


489.3  Revenues  from  transportation  of  gas 
of  others  through  distribution  facilities. 

This  account  shall  include  revenues  from 
transporting  gas  for  other  companies  through 
the  distribution  facilities  of  the  utility 

489.4  Revenues  from  storing  gas  of  others. 

This  account  shall  include  revenues  from 
storinggas  for  other  companies. 

***** 

47.  In  Part  201,  Operating  Revenue 
Accounts,  Account  491B  is  revised  to 
read  as  follows: 

Operating  Revenue  Accounts 


491     Revenues  from  natural  gas  processed 
by  others. 

***** 

B.  The  records  supporting  this  account 
shall  be  so  maintained  that  full  information 
concerning  determination  of  the  revenues 
will  be  readily  available  concerning  each 
processor  of  gas  of  the  utility.  includin,4  as 
applicable  (a)  the  Dth  of  gas  delivered  to  suih 
other  party  for  processing,  (b)  the  Dth  of  gos 
received  back  from  the  processor,  (c)  the 
field,  general  production  area  .  or  other 
source  of  the  gas  processed,  (d)  Dth  of  gas 
used  for  processing  fuel,  etc..  which  is 
chargeable  to  the  utility,  (e)  total  gallons  of 
each  product  recovered  by  the  processor  .Tnii 
the  utility's  share  thereof,  (f)  the  revenues 
accruing  to  the  utility,  and  (g)  the  basis  of 
determination  of  the  revenues  accruing  to  the 
utility  Such  records  shall  be  mainliiiiied 
even  though  no  revenues  are  derived  from 
the  processor. 
***** 

48.  In  Part  201,  Operating  Revenue 
Accounts,  Account  495  is  revised  to 
read  as  follows: 

Operating  Revenue  Accounts 


495    Other  gas  revenues. 

This  account  shall  include  revenues 
derived  from  gas  operations  not  includiblr-  in 
any  of  the  foregoing  accounts. 

Items 

1.  Commission  on  sale  or  distribution  of 
gas  of  others  when  sold  under  rates  filed  by 
such  others. 

2.  Compensation  for  minor  or  incid<jntal 
services  provided  for  others  such  as  customer 
billing,  engineering,  etc. 

3.  Profit  or  loss  on  sale  of  material  and 
supplies  not  ordinarily  purchased  for  resale 
and  not  handled  through  merchandising  and 
jobbing  accounts. 

4.  Sales  of  steam,  water,  or  electricity, 
including  sales  or  transfers  to  other 
departments  of  the  utility. 

5.  Miscellaneous  royalties  received. 

6.  Revenues  from  dehydration  and  other 
processing  of  gas  of  others,  except  products 
extraction  where  products  are  received  as 
compensation  and  sales  of  such  are 
includible  in  account  490,  Sales  of  Products 
Extracted  From  Natural  Gas,  and  except 
compression  of  gas  of  others,  revenues  from 
which  are  includible  in  accounts  480.1 , 


489.2,  or  489.3,  Revenues  from 
Transportation  of  Gas  of  Others. 

7.  Included  in  a  separate  subaccount, 
revenues  in  payment  for  rights  and/or 
benefits  received  from  others  which  are 
realized  through  research,  development,  and 
demonstration  ventures. 

8.  Gains  on  settlements  of  imbalance 
receivables  (See  Account  806). 

49.  In  Part  201,  Operatio:i  and 
Maintenance  Expense  Chait  of  Accounts 
and  Operation  and  Maintenance 
Expense  Accounts,  the  words  "(Major 
only)"  are  removed  at  the  end  of  each 
title  of  Accounts  700  through  708,  711 
through  730,  732  through  735,  740 
through  742.  751  through  754.  756.  757, 
761,  762,  765  through  775,  777  through 

791,  800,  801  through  804.1,  806,  809.1, 
609.2,  810  through  812,  815  through 
822,  824,  830,  831,  833  through  837,  840 
through  842,  842.1  through  842.3,  843.1 
through  842.3,  843.1  through  843.9, 
844.1  through  844.8,  845.1  through 
845.6.  846.1,  846.2.  847.1  through  847.8, 
851,  853,  854  through  857,  859,  861, 
862,  865  through  867,  871  through  873, 
875  through  877,  880.  885  through  892, 
894,  901,  905,  907  through  913,  and  916. 

50.  In  Part  201,  Operation  and 
Maintenance  Expense  Chart  of 
Accounts,  and  Operating  and 
Maintenance  Expense  Accounts, 
Accounts  724.1,  729.1,  737,  743,  769.1, 

792,  799.  812.1.  827,  838,  839,  853.1, 
857.1,  868,  880.1.  892.1.  895,  906.  917, 
and  933  are  removed,  and  Account  935 
is  redesignated  Account  932. 

51.  In  Part  201,  Operation  and 
Maintenance  Expense  Accounts, 
Account  710,  the  words  "For  Major 
companies,  this"  are  removed  from 
pcuagraph  A,  and  the  word  "This"  is 
added  in  their  place,  and  paragraph  B 
and  the  Items  section  are  removed. 

52.  In  Part  201,  Operation  and 
Maintenance  Expense  Accounts, 
Account  731A  and  731B,  the  words 
'■(for  Nonmajor  companies,  account  154, 
Plant  Materials  and  Operating 
Supplies)"  are  removed. 

53.  In  Part  201,  Operation  and 
Maintenance  Expense  Accounts, 
Account  750.  the  words  "For  Major 
companies,  this"  in  paragraph  A  are 
removed  and  the  word  "This"  is  added 
in  their  place,  and  paragraph  B,  the 
headings  "Major  and  Nonmajor"  and 
"Nonmajor  Only"  under  Items,  and 
Items  5  through  21  are  removed. 

54.  In  Part  201,  Operation  and 
Maintenance  Expense  Accounts, 
Account  755,  the  words  "stations 
(including  in  the  case  of  Major 
companies,  applicable  amounts  of  fuel 
stock  expenses)"  in  paragraph  A  are 
removed  and  the  words  "stations, 
including  applicable  amounts  of  fuel 
stock  expenses"  are  added  in  their 


place,  the  words  "For  Major  companies, 
respective"  in  paragraph  B  are  removed 
and  the  word  "Respective"  is  added  in 
their  place.  Note  B  is  removed.  Note  A 
is  redesignated  Note,  and  the  words 
"(Major  Companies)"  are  removed  from 
tedesignated  Note. 

55.  In  Part  201.  Operation  and 
Maintenance  Expense  Accounts, 
Account  759.  the  words  "(Major 
companies  only)"  in  the  introductory 
text  are  removed,  the  headings  "(Major 
only)"  and  "(Nonmajor  companies):"  in 
the  Items  section  are  removed,  and 
Items  1  through  18  are  removed. 

56.  In  Part  201.  Operation  and 
Maintenance  Expense  Accounts. 
Account  776.  the  words  "in  the  case  of 
Major  companies."  the  words  "(Major 
only)"  following  the  heading  "Items", 
and  the  Note  at  the  end  of  the  account 
are  removed.  "^ 

57.  In  Pcirt  201.  Operation  and 
Maintenance  Expense  Accounts, 
Account  795,  Note,  the  words  "(in  the 
case  of  Nonmajor  Companies,  account 
105,  Gas  Plant  Held  for  Future  Use)"  are 
removed. 

58.  In  Part  201,  Operation  and 
Maintenance  Expense  Accounts, 
Account  796,  Note  A,  the  words  "(in  the 
case  of  Nonmajor  companies.  General 
Instruction  21,  Gas  Well  Records)" 
following  the  words  "Each  Plant"  are 
removed. 

59.  In  Part  201,  Operation  and 
Maintenance  Expense  Accounts, 
Account  797.  paragraph  A,  the  words 
"For  Major  companies,  this"  are 
removed,  the  word  "This  "  is  added  in 
their  place,  and  the  sentence  following 
the  word  "productive."  is  removed,  and 
in  paragraph  B,  the  words  "(Major 
only)"  are  removed. 

60.  In  Part  201.  Operation  and 
Maintenance  Expense  Accounts. 
Account  798.  the  words  "for  Major 
companies."  and  the  words  "for 
"Nonmajor  companies,  see  account  186, 
Miscellaneous  Deferred  Debits  "  are 
removed. 

61.  In  Part  201,  Operation  and 
Maintenance  Expense  Accounts, 
Account  806  is  revised  to  read  as 
follows: 

806  Exchange  gas 

A.  This  account  shall  include  debits  or 
credits  for  the  cost  of  gas  in  unbalanced 
transactions  whereby  gas  is  received  from  or 
delivered  to  another  party  in  exchange,  load 
balancing,  or  no-notice  transportation 
transactions.  The  costs  are  to  be  determined 
from  the  current  market  price  of  gas  at  the 
time  gas  is  tendered  for  transportation. 
Contra  entries  to  those  in  this  account  shall 
be  made  to  account  174.  Miscellaneous 
Current  and  Accrued  Assets,  for  gas 
receivable  and  to  account  242.  Miscellaneous 
Current  and  Accrued  Liabilities,  for  gas 


deliverable  under  such  transactions.  Such 
entries  shall  be  reversed  and  appropriate 
contra  entries  made  to  this  account  when  gas 
is  received  or  delivered  in  satisfaction  of  the 
amounts  receivable  or  deliverable  (See 
Paragraph  B  of  this  account  for  unbalanced 
transactions  that  are  satisfied  by  other  than 
gas  in-kind). 

B.  If  revenue  is  earned  or  amounts  are 
payable  in  consideration  of  the  fjerformance 
of  exchange  services,  or  if  consideration  for 
the  amounts  receivable  or  deliverable  are 
satisfied  by  other  than  gas,  such  as  in  cash- 
out  provisions,  and  at  different  amounts  than 
originally  recorded  pursuant  to  Paragraph  A 
of  this  account,  such  revenue,  gain,  expense, 
or  loss  should  be  recorded  in  account  495. 
Other  Gas  Revenues,  or  in  account  813,  Other 
Gas  Supply  Expenses,  as  appropriate.  See. 
however,  accounts  489.1,  489.2.  and  489.3. 
Revenues  from  Transportation  of  Gas  by 
Others,  for  transactions  which,  in  fact,  are  for 
transportation  of  gas  rather  than  exchange  of 
gas. 

C.  Records  shall  be  maintained  so  that 
there  is  readily  available  for  each  party 
entering  gas  exchange,  load  balancing,  or  no- 
notice  transportation  transactions  by  point  of 
receipt  and  delivery,  the  quantity  of  gas 
delivered  and  received,  the  amount  of 
consideration  if  other  than  gas.  and  the  basis 
for  the  consideration. 

62.  In  Part  201,  Operation  and 
Maintenance  Expense  Accounts, 
Account  807.  paragraph  D,  the  words 
"(Major  companies")  are  removed. 

63.  In  part  201,  Operation  and 
Maintenance  Expense  Accounts, 
paragraph  A  of  Accounts  808.1  and 
808.2  are  revised  to  read  as  follows: 
808.1  Gas.withdrawn  from  storage-Debit 

A.  This  account  shall  include  debits  for  the 
cost  of  gas  withdrawn  from  storage  during 
the  year.  Contra  credits  for  entries  to  this 
account  shall  be  made  to  accounts  117.3  Gas 
Stored  in  Reservoirs  and  Pipelines- 
Noncurrent.  or  account  117.4.  Gas  Owed  to 
System  Gas,  or  account  164.2.  Liquefied 
Natural  Gas  Stored,  as  appropriate.  (See 
instructions  to  accounts  117.3  and  117.4). 


808.2  Gas  delivered  to  storage-Credit 

A.  This  account  shall  include  credits  for 
the  cost  of  gas  delivered  to  storage  during  the 
year.  Contra  debits  for  entries  to  this  account 
shall  be  made  to  accounts  117.3  Gas  Stored 
in  Reservoirs  and  Pipelines-.Noncurrcnt. 
account  117.4,  Gas  Owed  to  System  Gas.  or 
account  164.2.  Liquefied  Natural  Gas  Stored, 
as  appropriate.  (See  instructions  to  accounts 

117.3  and  117.4). 

«  «  •  «  « 

64.  In  Fart  201.  Operation  and 
Maintenance  Expense  Accounts, 
Account  813.  the  words  "including,  in 
the  case  of  Major  companies,  research 
and  development  expenses"  are 
removed  and  the  words  "including 
research  and  development  expenses. 
This  account  shall  include  losses  on 
settlements  of  imbalance  receivables 
(See  Account  806)"  are  added  in  their 
place. 
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65.  In  Part  201,  Operation  and 
Maintenance  Expense  Accounts, 
Account  814,  paragraph  B  and  the  items 
(Nonmajor  only)  section  are  removed, 
and  in  paragraph  A,  the  designation 
"A."  and  the  words  "For  Major 
companies,  tl  lis"  are  removed  and  the 
word  "This"  is  added  in  their  place. 

66.  In  Part  ;01,  Operation  and 
Maintenance  Expense  Accounts, 
Account  823.  the  words  "For  Major 
companies,  »ie"  are  removed  and  the 
word  "See"  i;  i  added  in  their  place. 

67.  In  Part :  101,  Operation  and 
Maintenance  Expense  Accounts, 
Account  845.  >B,  the  words  "Mcf  or  Bth, 
asappropriat  j,"  are  removed  and  the 
word  "Dth"  i ;  added  in  their  place. 

68.  In  Part :  01,  Operation  and 
Maintenance  Ixpense  Accounts, 
Account  850,  paragraph  B  and  the  Items 
(Nonmajor  or  ly)  section  are  removed, 
and  in  paragr  iph  A,  the  designation 
"A."  and  the  words  "For  Major 
companies,  tl  is"  are  removed  and  the 
word  "This"  s  added  in  their  place. 

69.  In  Part  ;  01.  Operation  and 
Maintenance  expense  Accounts, 
Accounts  853  IB  and  854B,  the  word 
"Mcf  is  remi  ived  and  the  word  "Dth" 
is  added  in  iti  place. 

70.  In  Part ;  01.  Operation  and 
Maintenance  expense  Accounts, 
Account  8581  ,  the  word  "Mcf  is 
removed  in  tv  ro  places  and  the  word 
"Dth"  is  adde  i  in  its  place. 

71.  In  Part ;  01,  Operation  and 
Maintenance  expense  Accounts, 
Account  870.  the  words  "(Major  only)" 
are  removed,  md  the  words  "For  Major 
companies,  s«  e"  are  removed,  and  in 
their  place  th(  i  word  "See"  is  added. 

72.  In  Part  2  01,  Operation  and 
Maintenance  ilxpense  Accounts, 
Account  874.  terns,  the  words  "(Major 
only)"  in  the  leading  "Labor"  are 
removed,  the  leading  "Labor  (Nomnajor 
only):"  and  It(  ms  1  through  3  under  that 
heading  are  re  moved,  the  words  "(Major 
and  Nonmajoi ):"  in  the  heading 
"Materials  am  1  Expenses"  are  removed, 
and  the  words  "(Major  only)"  are 
removed  from  Items  2,  and  8  through  12 
under  that  hej  ding. 

73.  In  Part :  01,  Operation  and 
Maintenance  Expense  Accounts, 
Account  878,  terns,  the  words  "(Major 
only)  '  are  ren  oved  at  the  end  of  each 
Item  1  throug  1 12  and  20. 

74.  In  Part :  01,  Operation  and 
Maintenance  Expense  Accounts, 
Account  879,  terns,  the  words  "(Major 
only)"  are  ren  oved  at  the  end  of  Items 
1,2'.  4.  5,  6.  9,  and  11  through  13. 

75.  In  Part  2  01,  Operation  and 
Maintenance  Expense  Accounts, 
[Account  902.  terns,  Items  13  and  14  are 


JMI 


removed,  and  a  new  Item  13  is  added  to 
read  as  follows: 

902    Meter  reading  expenses 

***** 

13.  Transportation,  meals  and  incidental 
expenses. 

76.  In  Part  201,  Operation  and 
Maintenance  Expense  Accounts, 
Account  903,  the  words  "(Major  only)" 
at  the  end  of  Item  26  are  removed,  and 
Items  31  and  32  are  removed. 

77.  In  Part  201.  Operation  and 
Maintenance  Expense  Accounts, 
Account  924.  the  words  "For  Major 
companies,  it"  are  removed  from 
paragraph  A  and  the  word  "It"  is  added 
in  their  place,  the  words  "(stores 
expenses  in  the  case  of  Normiajor 
companies)"  are  removed  from 
paragraph  (1)  of  Note  B,  in  paragraph  (2) 
of  Note  B,  the  words  "For  Major 
companies,  transportation"  are  removed 
and  the  word  "Transportation"  is  added 
in  their  place,  and  the  words  "For 
Nonmajor  companies,  transportation 
and  garage  equipment,  to  account  933, 
Transportation  expenses."  are  removed, 
and  the  words  "(Major  only)"  are 
removed  from  the  title  of  Note  C 

78.  In  Part  201 ,  Operation  and 
Maintenance  Expense  Accounts, 
Account  925A,  the  words  "For  Major 
Companies,  it"  are  removed  and  the 
word  "It"  is  added  in  their  place. 

79.  In  Part  201,  Operation  and 
Maintenance  Expense  Accounts, 
Account  926D,  the  words  "For  Major 
companies,  records"  are  removed  and 
the  word  "Records"  is  added  in  their 
place. 

80.  In  Part  201 .  Operation  and 
Maintenance  Expense  Accounts, 
Account  930.2,  Item  4.  the  words  "For 
Major  Companies,  research"  are 
removed  and  the  word  "Research"  is 
added  in  their  place,  and  the  words 
"For  Nonmajor  companies, 
experimental  and  general  research  work 
for  the  industry."  are  removed. 

8 1 .  In  Part  201 ,  Operation  and 
Maintenance  Expense  Accounts, 
Account  935  is  redesignated  Account 
932.  and  redesignated  Account  932  is 
amended  by  removing  the  words  "For 
Nonmajor  companies,  include  also  other 
general  equipment  accounts  (not 
including  transportation  equipment)." 
in  paragraph  A,  revising  paragraph  B 
after  the  words  "the  following 
accounts:"  and  adding  the  Note  to  read 
as  follows: 

932    Maintenance  of  general  plant. 

***** 

B.  *   *   * 

Manufactured  Gas  Production,  accounts  704, 

742. 
Natural  Gas  Production  and  Gathering, 

account  769 


Natural  Gas  Production  Extraction,  account 

791 
Underground  Storage,  account  837 
Local  Storage,  account  846  2 
1  ransmission  Expenses,  account  807 
Distribution  Expenses,  account  894 
Merchandising  and  Jobbing,  account  416 
Garage,  Shops,  etc. — appropriate  clearing 

account,  if  used. 

Note:  Maintenance  of  plant  included  in 
other  general  plant  equipment  accounts  shall 
be  included  herein  unless  charged  to  clearing 
accounts  or  to  a  particular  functional 
maintenance  expense  indicated  by  the  use  of 
the  equipment. 

PART  250— FORMS 

82.  The  authority  citation  for  part  250 
continues  to  read  as  follows:- 

Authority:  l.=>  U.S.C.  71 7-71 7w,  3.301- 
.1432:  42  V.S.C.  7101-7352. 

83.  Section  250.2  is  revised  to  read  as 
follows; 

§  250.2    Form  of  proposed  cancellation  ot 
tariff  or  part  thereof  (see  §  154.602  of  ttiis 
chapter). 

When  cancelling  an  entire  tariff  or  an 
entire  rate  schedule,  the  notice  of 
cancellation  as  set  forth  below  must  lie 
filed  as  a  revised  tariff  sheet 
superseding  the  first  tariff  sheet  in  the 
sequence  of  tariff  sheets  containing  the 
tariff  or  part  of  the  tariff  being  cancelled. 
When  cancelling  an  individual  tariff 
sheet,  the  tariff  sheet  should  be 
designated  as  reserved  for  future  use. 
Cancellation  of  Entire  Tariff 

Notice  is  hereby  given  that  effective 

(date)  FERC  Gas  Tariff  of 

.  (Name  of  Company)  is  to  be 


cancelled. 


Cancellation  of  Rate  Schedule 

Notice  is  hereby  given  that  effective 

(date)  Rate  Schedule 

constituting . 


of  the  FERC  Gas 
,  (Name  of  Company) 


Sheet(s)  No.(s) 

Tariff  of . 

is  to  be  cancelled. 

84.  Section  250.3  is  revised  to  read  as 

follows: 

§  250.3  Form  of  proposed  cancellation  or 
termination  of  contract  or  part  thereof  (see 
§  154.602  of  this  chapter). 

Notice  is  hereby  given  that  effective  the 

day  of . ,  the 

contract  with ,  [Na.me  of 

customer  or'customers)  dated 

and  relating  to  service  under  rate 

schedules(s) (Here  identify 

the  rate  schedule(s),  giving  sheet  numbers  in 

the  Tariff)  is  to  be (Specify 

whether  irautomatically  terminates  by  its 
temis  or  is  to  be  canceled  by  action  of  the 

parlies) . (Name  of  natural-gas 

company  filing  notice) 

By 


(Title) 
Dated  . 


85.  Section  250.4  is  revised  to  read  as 
follows: 

§  250.4    Form  of  certificate  of  adoption  (see 
§  154.603  of  this  chapter). 

Ihe 

(Cxact  name  of  company  or  person) 

(Address)  effective 

(Effective  date  of  adoption) 


hereby  adopts,  ratifies,  and  makes  its  own.  in 
every  respect,  the  Tariff  and  contracts  listed 
litlow,  which  have  heretofore  been  filed  with 
the  Federal  Energy  Regulatory  Commission 

by (Exact  name  of 

predecessor) (Here 

iilentify  the  Tariff  and  contracts  adopted.) 

(.Name  of  successor) 

Bv    


(Title) 
D.ited  _ 


§250.16    [Amended] 

80.  In  §250.16,  paragraph  (d)  is 
rt'.'iioved,  and  paragraph  (e)  is 
redesignated  as  paragraph  (d). 

§§  250  5,  250.7,  250.8,  250.9.  250.10.  250.12. 
and  250.14    [Removed] 

87.  Sections  250.5,  250.7.  250.8. 
2=i0.9,  250.10,  250.12,  and  250.14  are 
removed  and  reserved. 

PART  260— STATEMENTS  AND 
REPORTS  (SCHEDULES) 

Bti.  Tlie  authority  citation  for  part  260 
continues  to  read  as  follows: 

.Authority:  15  U.S.C.  71 7-71 7w,  3301- 
34.12:  42  U.S.C.  7101-7352. 

P.O.  In  §  260.1,  paragraph  (a)  is 
amended  by  adding  a  heading,  and 
parRjraph  (b)  is  revised  to  read  as 
follows: 

§  260.1     FERC  Form  No.  2,  Annual  report 
for  Major  natural  gas  companies. 

(a)  Prescription.  *    *    • 

(b)  Filing  requirements.  Each  natural 
gas  conipanv,  as  defined  in  the  Natural 
Gas  Act  (15  U.S.C.  717,  et  seq.)  which 
is  u  major  company  (a  natural  gas 
company  whose  combined  gas 
transported  or  stored  for  a  fee  exceeded 
50  million  Dth  in  each  of  the  three 
previous  calendar  years)  must  prepare 
a!id  file  with  the  Commission  for  the 
cii'ondar  year  beginning  January  1.  1995, 
and  for  each  calendar  year  thereafter,  on 
or  before  April  30  following  the  close  of 
such  calendar  year,  FERC  Form  No.  2. 
Newly  established  entities  must  use 
projected  data  to  determine  whether 
FERC  Form  No.  2  must  be  filed.  The 
form  must  be  filed  electronically  as 
indicated  in  the  general  instructions  set 
oi't  in  that  form.  The  format  for  the 
electronic  filing  can  be  obtained  at  the 
Federal  Energy  Regulatory  Commission, 
Division  of  Public  Information,  941 


North  Capitol  Street,  N.E..  Washington.  ' 
D.C.  20426.  One  copy  of  the  report  must 
be  retained  by  the  respondent  in  its 
files.  The  conformed  copies  may  be  by 
any  legible  means  of  reproduction. 

90.  In  §260.2.  paragraph  (b)  is  revised 
to  read  as  follows: 

§  260.2    FERC  Form  No.  2-A,  Annual  report 
for  nonmajor  natural  gas  companies. 

***** 

(b)  Filing  requirements.  Each  natural 
gas  company,  as  defined  by  the  Natural 
Gas  Act.  not  meeting  the  filing  threshold 
for  FERC  Form  No.  2,  but  having  total 
gas  sales  or  volume  transactions 
exceeding  200.000  Dth  in  each  of  the 
three  previous  calendar  years,  must 
prepare  and  file  with  the  Commission 
for  the  calendar  year  beginning  January 

I.  1995.  and  for  each  calendar  year 
thereafter,  on  or  before  March  3 1 
following  the  close  of  such  calendar 
year.  FERC  Form  No.  2-A.  Newly 
established  entities  must  use  projected 
data  to  determine  whether  FERC  Form 
No.  2-A  must  be  filed.  The  form  must 
be  filed  electronically  as  indicated  in 
the  general  instructions  set  out  in  that 
form.  The  format  for  the  electronic  filing 
can  be  obtained  at  the  Federal  Energy 
Regulatory  Commission.  Division  of 
Public  Information.  941  North  Capitol 
Street.  N.E..  Washington.  DC.  20426. 

91.  In  §  260.3.  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

§260.3    FERC  Form  No.  11,  Natural  gas 
pipeline  company  monthly  statement. 

***** 

(b)(1)  IVbo  must  file.  Each  natural  gas 
company,  as  defined  in  the  Natural  Gas 
Act,  whose  combined  gas  sold  for  resale 
and  gas  transported  or  stored  for  a  fee 
exceeded  50  million  Dth  in  the  previous 
calendar  year,  must  prepare  and  file 
with  the  Commission  FERC  Form  No. 

II.  The  form  must  be  filed 
electronically.  The  format  for  the 
electronic  filing  can  be  obtained  at  the 
Federal  Energy  Regulatory  Commission. 
Division  of  Public  Information.  941 
North  Capitol  Street.  NE..  Washington. 
CX:.  20426. 

*  *  *  «  * 

92.  §  260.4  is  revised  to  read  as 
follows: 

§260.4    Form  No.  14,  Annual  report  for 
importers  and  exporters  of  natural  gas. 

(a)  The  form  of  the  annual  report  for 
importers  and  exporters  of  natural  gas  is 
prescribed  for  the  calendar  year  ending 
December  31.  1972,  and  thereafter,  and 
is  designated  as  FERC  Form  No.  14. 

(b)  Each  person  having  authorization 
from  the  Federal  Energy  Regulatory 
Commission  pursuant  to  section  3  of  the 
Natural  Gas  Act.  to  import  or  export 


natural  gas  must,  beginning  with  the 
reporting  year  1972.  and  thereafter 
annually,  filed  on  or  before  March  31. 
Form  No.  14.  The  form  must  be 
submitted  in  the  manner  prescribed  in 
§285.2011  of  this  chapter 

93.  In  §  260.9.  the  introductory  te.xt  of 
paragraph  (b),  and  paragraphs  (c)  and  (e) 
are  revised  to  read  as  follows: 

§  260.9    Report  by  natural  gas  pipeline 
companies  on  service  interruptions 
occurring  on  the  pipeline  system. 

*  •  •  K  • 

(b)  Natural  gas  pipeline  companies 
must  report  such  interruptions  to 
service  by  any  electronic  means, 
including  facsimile  transmission  nr 
telegraph,  to  the  Director.  Division  of 
Environmental  and  Engineering  Review 
Office  of  Pipeline  Regulation.  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426  (FAX:  (202)  208-2853).  at  the 
earliest  feasible  time  following  such 
interruption  to  ser\ice.  and  must  state 
briefiy: 

*  •         •         •         • 

(c)  If  so  directed  by  the  Commission 
or  the  Director.  Division  of 
Environmental  and  Engineering  R(;view 
the  company  must  provide  any 
supplemental  information  so  as  to 
provide  a  full  report  of  the 
circumstances  surrounding  the 
occurrence. 

*  •        •        *        • 

(e)  Copies  of  the  telegraphic  or 
facsimile  report  on  interruption  of 
service  must  be  sent  to  the  State 
commission  in  those  States  where 
service  has  been  or  might  be  affected. 

94.  In  §  260.1 1 .  paragraph  (a)  is 
revised  to  read  as  follows: 

§  260.1 1     Form  No.  8,  Underground  gas 
storage  report. 

(a)  The  Form  of  Underground  Gas 
Storage  Report  as  FERC  Form  No.  8.  is 
prescribed. 


§§  260. 1 3  and  260. 1 5    [Removed] 

95.  Sections  260.13  and  260.15  are 
removed  and  reserved. 

PART  28iV— CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POLICY 
ACT  OF  1978  AND  RELATED    . 
AUTHORITIES 

96.  The  authority  citation  for  part  284 
continues  to  read  as  follows: 

Authority-:  15  use.  71 7-71 7w.  3301- 
3432:  42  1;'S.C.  7201-7352:  43  US  C.  1331- 
13.56. 
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Subpart  A— jGeneral  Provisions  and 
Conditions 


assignment 
"or  sale"  are 
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§284.3    [Amended] 

97.  In  §28  1.3(a).  the  words  ".sale  or 
are  removed  and  the  words 
added  in  their  place. 

98.  In  §  28  \.7,  paragraph  (b)  is 
removed,  pai  agraphs  (c)  and  (d)  are 
redesignated  (b)  and  (c),  respectively, 
redesignated  paragraph  (c)(5)(iv)  is 
removed,  ani  a  new  paragraph  {r:){6)  is 
added  to  reai  I  as  follows: 

§284.7    Rateii 

*         •         • 

/f  iigr 


MT 


it  reports. 

ne  that  provides  either  firm 
le  transportation  service  at 
rate  must  file  within  15 
ose  of  the  billing  period  a 
contaifiing  the  following 

nalne  of  the  shipper  being 
theldiscount  (including  a 
hether  the  shipper  is  a 
ion  company,  an  interstate 
ntrastate  pipeline,  an  end- 
prodi^r.  a  marketer,  or  a 

operating  unit),  and  for 
irra  transportation,  the 
coiltract  number; 
af  iliate  relationship  between 
md  the  shipper  and  the 
in  the  transportation 
i  e.,  shipper,  marketer. 
Ibr); 
maximum 


de> 


rat ; 


(c)  H.j/p  a 
(6)  Disrou 
(i)  A  pipel 
or  interrupti 
a  discounted 
days  of  the  c 
report 
information: 

(A)  The 
provided 
designation 
local  distribiit 
pipeline,  an 
user,  a 
pipeline  sa 
discounts  of 
.shipper's 

(B)  Any 
the  pipeline 
affiliate's  rol 
transaction  ( 
.supplier,  se 

(C)  The 

(D)  The 
during  the  bi 

•(E)  for  di 
service,  the 
during  the  bi 
discounted 
delivery;  anc 

(F)  For 
contract 
provided  at 

(ii)  The 
do  not  apply 
release  of  ca 
unless  the 

(iii)  The 
must  be 
according  to 
format  con 
which  can  be 
Energy 
Reference 
Branch, 941 
Washington, 
information 
transaction, 
points  used, 
three  years 
commences. 

99.  In  §  28' 
revised  to  rec 


an  1 


fr 
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t  le  I 
ret  ui 


rate  or  fee; 
or  fee  actually  charged 
ling  period; 
S(  ounled  intemiptible 
quantity  of  gas  delivered 

ling  period  at  the 
rile  and  the  zone  of 
c 
disi  lounted  firm  service,  the 
dempnd  for  firm  service 
discounted  rate, 
irements  of  this  .section 
to  discounts  relating  to  the 
jjacity  under  §284.243, 
is.  permanent, 
di  >count  report  information 
prov  ided  in  electronic  format 
he  specifications  and 

tailed  in  Form  No. . 

obtained  at  the  Federal 
Regul|atory  Commission,  Public 
Files  Maintenance 
Jorth  Capitol  St.,  N.E.. 
DC  20426.  The  discount 

th  respect  to  each 
i  deluding  the  delivery 
nust  be  maintained  for 
jm  the  date  the  transaction 


.8,  paragraph  (b)(4)(iii)  is 
d  as  follows: 


§^84.8    Firm  transportation  service. 

***** 

(b)  •   *   * 

(iii)  Purging  of  information  on 
completed  transactions  from  current 
files. 


§284.10    [Removed] 

100.  Section  284.10  is  removed  and 
reserved. 

§284.14    [Removed] 

101.  Section  284.14  is  removed  and 
reserved. 

Subpart  B — Certain  Transportation  by 
Interstate  Pipelines 

102.  Section  284.102(e)  is  revised  Jo 
read  as  follows: 

§  284. 1 02    Transportation  by  interstate 
pipelines. 

*         *  ■       *         *         * 

(e)  An  interstate  pipeline  must  obtain 
from  its  shippers  certifications 
including  sufficient  information"to 
verify  that  their  services  qualify  under 
this  section.  Prior  to  commencing 
transportation  service  described  in 
paragraph  (d)(3)  of  this  section,  an 
interstate  pipeline  must  receive  the 
certification  required  from  a  local 
distribution  company  dr  an  intrastate 
pipeline  pursuant  to  paragraph  (d)(3)  of 
this  section. 

103.  In  §  284.106,  paragraph  (a)  is 
revised,  paragraphs  (b)  through  (f)  are 
removed,  paragraph  (g)  is  redesignated 
as  paragraph  (b),  the  introductory  text  of 
redesignated  paragraph  (b)  is  revised, 
and  a  new  paragraph  (c)  is  added  to  read 
as  follows: 

§284.106    Reporting  requirements. 

(a)  Notice  of  bypass.  An  interstate 
pipeline  that  provides  transportation 
(except  .storage)  under  §  284.102  to  a 
customer  that  is  located  in  the  service 
area  of  a  local  distribution  company  and 
will  not  be  delivering  the  customer's  gas 
to  that  local  distribution  company,  must 
file  with  the  Commission,  within  thirty 
days  after  commencing  such 
transportation,  a  statement  that  the 
interstate  pipeline  has  notified  the  local 
distribution  company  and  the  local 
distribution  company's  appropriate 
regulatory  agency  in  writing  of  the 
proposed  transportation  prior  to 
commencement. 

(b)  Semi-annual  storage  report. 
Within  30  days  of  the  end  of  each 
complete  storage  injection  and 
withdrawal  season,  the  interstate 
pipeline  must  file  with  the  Commission 
a  report  of  storage  activity  provided 
under  the  authority  of  cither  §  284.102 


or  §  284.223.  as  applicable.  The  report 
must  be  signed  under  oath  by  a  senior 
official,  consist  of  an  original  and  five 
conformed  copies,  and  contain  a 
sunmiar}'  of  storage  injection  and 
withdrawal  activities  to  include  the 
following: 
***** 

(c)  Index  of  customers.  (1)  Within  180 
days  of  the  effective  date  of  this  • 
paragraph,  and  each  year  thereafter  on 
January  15,  an  interstate  pipeline  must 
provide  for  electronic  dissemination  of 
an  index  of  all  its  firm  transportation 
customers  under  contract  as  of  the 
preceding  December  31. 

(2)  Until  an  interstate  pipeline  is  in 
compliiuice  with  the  reporting 
requirements  of  this  paragraph,  the 
pipeline  must  comply  with  the  in<lex  of 
customer  requirements  applicable  to 
transportation  and  sales  under  Part  1.54, 
set  forth  under  §  154.111(b)  and  (c)  of 
this  chapter. 

(3)  For  each  customer.receiving  finn 
transportation  service,  the  index  must    . 
include  the  information  listed  below  in 
paragraphs  (c)(3)(i)  through  (x)  of  this 
section.  For  each  customer  receiving 
firm  storage  service,  the  index  must 
include  the  information  in  paragraphs 
(c)(3)(i)  through  (vi)  and  (c)(3)(x) 
through  (xiii)  of  this  section. 

(i)  The  legal  name  of  the  customer; 

(ii)  The  DUNS  number  for  the 
customer; 

(iii)  The  unique  contract  number; 

(iv)  Rate  schedule: 

(v)  Contract  start  date; 

(vi)  Contract  end  date; 

(vii)  Contract  quantity,  or  if 
applicable,  the  contract  quantity 
associated  with  each  zone,  or  other  rale 
subdivision  of  the  pipeline,  created  in  a 
proceeding  before  the  Commission; 

(viii)  Receipt  points  and  associated 
Maximiun  Daily  Quantities  (MDQ)  anil 
any  restrictions  or  limitations  on  the  use 
of  points; 

(ix)  Delivery  points  and  associated 
Maximum  Daily  Quantities  (MDQ)  and 
any  restrictions  or  limitations  on  the  use 
of  points; 

(x)  Source  of  authorization  (i.e., 
Subpart  B  of  this  part  implementing 
Section  311  of  the  NGPA;  Subpart  C  of 
this  part  implementing  Section  7(c)  of 
the  NGA;  or  Part  157  of  this  chapter 
implementing  section  7(c)  of  the  NGA): 

(xi)  Maximum  Storage  Quantity; 

(xii)  Maximum  Daily  Injection 
Quantity; 

(xiii)  Maximum  Daily  Withdrawal 
Quantity. 

(4)  During  the  year,  between  the 
annual  restatements  provided  on 
January  15.  the  interstate  pipeline  must 
provide  updates  detailing  all  changi's  or 


additions  to  the  index  prepared  under 
paragraph  (c)(1)  of  this  section  occurring 
during  a  calendar  month.  The  updates 
for  each  month  must  be  provided  by  the 
15th  of  the  next  month.  The  updates 
nmst  reflect  only  the  new  or  modified 
contracts  without  restating  the  entire 
index. 

(5)  The  information  included  in  the 
annual  index  and  each  monthly  update 
must  be  available  until  the  nexi  year's 
annual  index  is  established.  The 
electronic  files  must  be  archived  for  at 
least  three  years. 

(6)  The  requirements  of  this  section 
do  not  apply  to  contracts  which  relate 
solely  to  die  release  of  capacity  under 
§  284.243.  unless  the  release  is 
permanent. 

(7)  The  requirements  for  the 
electronic  index  can  be  obtained  at  the 
Federal  Energy  Regulatory'  Commission. 
Division  of  Public  Information,  825 
North  Capitol  Street.  NE..  Washington 
DC  20426. 

Subpart  C — Certain  Transportation  by 
Intrastate  Pipelines 

§284.122    [Amended] 

104.  In  §284.122.  paragraph  («;)  is 
removed. 

105.  In  §  284.123,  paragraph  (e)  is 
rtiviscd  to  read  as  follows: 

§  284. 1 23    Rates  and  charges. 

.         «         *         *         * 

(e)  F/7/ng  requirements.  Within  :w 
days  of  commencement  of  new  service, 
any  intrastate  pipeline  that  engages  in 
transportation  arrangements  under  this 
subpart  must  file  with  the  Commission 
a  statement  that  describes  how  the 
pipeline  vrill  engage  in  these 
transportation  arrangements,  including 
operating  conditions,  such  as.  quality 
standards  and  financial  viability  of  the 
shipper.  The  statement  must  also 
include  the  rate  election  made  by  the? 
intrastate  pipeline  pursuant  to 
paragraph  (b)  of  this  section.  If  the 
pipeline  changes  its  operations  or  rate 
election  under  this  subpart,  it  must 
amend  the  statement  and  file  such 
amendments  not  later  than  30  days  after 
commencement  of  the  change  in 
operations  or  the  change  in  rate 
election. 

106.  In  §  284.126.  paragraph  (a)  is 
revised,  paragraphs  (b).  (e).  and  (f)  are 
removed,  paragraphs  (c)  and  (g)  are 
redesignated  (b).  and  (c).  respectively, 
and  redesignated  paragraph  (b)  is 
rpvised  to  read  as  follows: 

§284.126    Reporting  Requirements 

(a)  Notice  ofbyTiass.  An  intrastate 
pipeline  that  provides  transportation 
(except  storage)  under  §  284.122  to  a 


customer  that  is  located  in  the  service 
area  of  a  local  distribution  company  and 
will  not  be  delivering  the  customers  gas 
to  that  local  distribution  company,  must 
file  with  the  Commission  within  thirty 
days  after  commencing  such 
transportation,  a  statement  that  the 
interstate  pipeUne  has  notified  the  locjil 
distribution  and  the  local  distribution 
company's  appropriate  state  regulatory 
agency  in  writing  of  the  proposed 
transportation  prior  to  commencement. 

(1))  Annual  report.  Not  later  than 
March  1  of  each  year,  each  intrastate 
pipeline  must  file  an  annual  report  widi 
the  Commission  and  the  appropriate 
state  regulatory  agency  that  contains,  for 
each  transportation  service  (except 
storage)  provided  during  the  preceding 
calendar  year  under  §  284.122.  the 
following  information: 

( 1 )  The  name  of  the  shipper  receiving 
the  transportation  service; 

(2)  The  type  of  service  perfcirmed  (j.c. 
firm  or  interruptible); 

(3)  Total  volumes  transportetl  for  thr 
shipper.  If  it  is  firm  service,  the  report 
should  separately  state  reservation  and 
usage  quantities;  and 

(4)  Total  revenues  received  for  the 
shipper.  If  it  is  firm  service,  the  report 
should  separately  state  resenatinn  and 
usace  revenues. 


Subpart  D — Certain  Sales  by  Intrastate 
Pipelines 

107.  Section  284.142  is  revised  to  read 
as  follows: 

§  284.142    Sales  by  Intrastate  pipelines. 

.-\iiv  intrastate  pipeline  may.  without 
prior  Commission  approval,  sell  natural 
gas  to  any  interstate  pipeline  or  any 
local  distribution  company  served  by  an 
interstate  pipeline.  The  rates  charged  by 
an  intrastate  pipeline  pursuant  to  this 
subpart  may  not  exceed  the  price  for  gas 
as  negotiated  in  the  contract,  plus  a  fair 
and  equitable  transportation  rate  as 
determined  in  accordance  with 
§284.123. 

§§284.143  and  284.148    [Removed] 

108.  Sections  284.143  through 
284.148  are  removed  and  resened. 

Subpart  E— Assignment  of  Contractual 
Rights  to  Receive  Surplus  Natural  Gas 

Subpart  E— {Removed] 

109.  Subpart  E  is  removed  and 
reserved. 


Subpart  G — Blanket  Certificates 
Authorizing  Certain  Transportation  by 
Interstate  Pipelines  on  Behalf  of 
Others  and  Services  by  Local 
Distribution  Companies 

110.  In  §  284.221,  the  introductorv 
t(!Xt  of  paragraph  (b)(1)  is  revised  to  read 
as  follows: 

§  284.221    General  rule;  transportation  by 
interstate  pipelines  on  t>etialf  of  ottiers. 

•         •         *         •         * 

(b)  Application  procedure.  (1)  An 
application  for  a  blanket  certificate 
under  this  section  must  be  filed 
electronically.  The  format  for  the 
electronic  application  filing  can  be 
obtained  at  the  Federal  Energv- 
Regulator)'  Commission,  Division  of 
Public  Information.  941  North  Capitol 
Street.  N.E..  Washington.  D.C.  20426. 
and  must  include: 


§  284.222    [Removed] 

111.  Sw.tion  284.222  is  removed  and 
ros(;rve<l. 

112.  In  §284.223.  the  section  heading 
is  revised,  paragraphs  (b)  through  (f)  are 
removed,  and  a  new  paragraph  (b)  is 
added  to  read  as  follows: 

§  284.223    Transportation  by  interstate 
pipelines  on  behalf  of  shippers. 
.         *         •         *         * 

(b)  livporiing  requirements.  Any 
interstate;  pipeline  transporting  gas 
unr'.er  this  section  must  comply  with 
each  of  the  reporting  requirements 
specified  in  §284.106. 

113.  In  §  284.224,  the  heading, 
paragraphs  (b)(3).  (c)  introductory  text.  . 
(d)(1),  (e)(1),  and  (g)  are  revised, 
jiaragraph  (e)(5)(i)  is  redesignated  as 
paragraph  (e)(5)  and  paragraph  (e)(5)(ii| 
is  removed  to  read  as  follows: 

§  284.224    Certain  transportation  and  sates 
by  local  distribution  companies. 
»         «         •         •         • 

(b)  Blanket  certificate—  *  '  * 
(3)  The  Commission  will  grant  a 
blanket  certificate  to  such  local 
distribution  company  or  Hinshaw 
pipeline  under  this  section,  if  required 
by  the  present  or  future  public 
convenience  and  necessity.  Such 
certificate  will  authorize  the  local 
distribution  company  to  engage  in  the 
sale  or  transportation  of  natural  gas  that 
is  subject  to  the  Commissions 
jurisdiction  under  the  Natural  Gas  Act. 
to  the  same  extent  that  and  in  the  sann' 
maniu-r  that  intrastate  pipelines  are 
authorized  to  engage  in  such  activities 
by  subparts  C  and  D  of  this  part,  except 
as  otherwise  provided  in  paragraph 
(e)(2l  of  this  section. 
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114.  Sectic  ns  284.225  and  284.226  are 
removed  and  reserved. 

115.  In  §  21 14.227,  paragraph  (d)  is 
removed,  and  paragraphs  (e).  (f),  and  (g) 
are  redesignajted  (d),  (e),  and  (f). 


Subpart  J — Blanket  Certificates 
Authorizing  Certain  Natural  Gas  Sales 
by  Interstate  Pipelines 


§284.28d 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  892 
[Docket  No.  94N-0345] 

Medical  Devices;  Classification  of 
Transiiluminators  (Diaptianoscopes  or 
Lightscanners)  for  Breast  Evaluation 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
classify  the  transilluminator 
(diaphanoscope  or  lightscanner)  for 
breast  evaluation  into  class  III 
(premarket  approval).  The  agency  is  also 
publishing  in  this  document  the 
recommendations  of  the  Obstetrics  and 
Gynecology  Devices  Panel  regarding  the 
classification  of  the  device.  After 
considering  public  comments  on  the 
proposed  classification,  FDA  will 
publish  a  final  regulation  classifying  the 
device.  This  action  is  being  taken  under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act),  as  amended  by  the 
Medical  Device  Amendments  of  1976 
(the  1976  amendment.^)  and  the  Safe 
Medical  Devices  Act  of  1990  (the 
SMDA). 

DATES:  Written  comments  by  April  13. 
1995.  FDA  proposes  that  any  final 
regulation  that  may  issue  based  on  this 
proposal  become  effective  30  days  after 
the  date  of  its  publication  in  the  Federal 
Register. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Phillips,  Center  for  Devices 
and  Radiological  Health  (HFZ-470), 
Food  and  Drug  Administration,  1390 
Piccard  Dr.,  Rockville,  MD  20850.  301- 
594-1212. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  act,  as  amended  by  the  1976 
amendments  (Pub.  L.  94-^295)  and  the 
Safe  Medical  Devices  Act  of  1990  (Pub. 
L.  101-629),  estabhshed  a 
comprehensive  system  for  the  regulation 
of  medical  devices  intended  for  human 
use.  Section  513  of  the  act  (21  U.S.C. 
360c)  established  three  categories 
(classes)  of  devices,  depending  on  the 
regulatory  controls  needed  to  provide 
reasonable  assurance  of  their  safety  and 
effectiveness.  The  three  categories  of 


devices  are  class  I  (general  controls), 
class  II  (special  controls),  ^nd  class  III 
(premarket  approval).  Under  section  513 
of  the  act,  devices  that  were  in 
commercial  distribution  before  May  28, 
1976  (the  date  of  enactment  of  the  1976 
amendments)  are  classified  after  FDA 
has:  (1)  Received  a  recommendation 
from  a  device  classification  panel  (an 
FDA  advisory  committee);  (2)  published 
the  panel's  recommendations  for 
comment,  along  with  a  proposed 
regulation  classifying  the  device;  and  (3) 
published  a  final  regulation  classifying 
the  device. 

A  device  that  is  first  offered  in 
commercial  distribution  after  May  28, 
1976,  and  which  FDA  determines  to  b« 
substantially  equivalent  to  a  device 
classified  under  this  scheme,  is 
classified  into  the  same  class  as  the 
device  to  which  it  is  substantially 
equivalent.  The  agency  determines 
whether  new  devices  are  substantially 
equivalent  to  previously  offered  devices 
by  means  of  premarket  notification 
procedures  in  section  510(k)  of  the  act 
(21  U.S.C.  360(k))  and  part  807  of  the 
regulations  (21  CFR  part  807).  A  device 
that  was  not  in  commercial  distribution 
prior  to  May  28,  1976,  and  that  has  not 
been  found  by  FDA  to  be  substantially 
equivalent  to  a  legally  marketed  device, 
is  classified  automatically  by  statute 
(section  513(f)  of  the  act)  into  class  III 
without  any  FDA  rulemaking 
proceedings. 

In  1980,  when  other  obstetric  and 
gynecological  devices  were  classified 
(45  FR  12684  through  12720,  February 
26,  1980),  FDA  was  not  aware  that 
transiiluminators,  also  known  as 
lightscanners  or  diaphanoscopes,  for 
breast  evaluation  were  preamendments 
devices,  and  inadvertently  omitted  thorn 
from  the  classification  process.  Based 
upon  the  recommendations  the 
Obstetrics  and  Gynecological  Devices 
Panel  made  during  its  January  11,  1991, 
meeting  (Ref.  24),  FDA  is  now  proposing 
to  classify  the  transilluminator  for  breast 
evaluation  into  class  III,  thereby 
requiring  each  manufacturer  of  the 
device  to  submit  to  FDA  a  PMA  by  a 
date  to  be  set  in  a  future  regulation 
under  section  515(b)  of  the  act  (21 
U.S.C.  360e(b)).  Specifically,  a 
preamendments  class  III  device  may  be 
commercially  distributed  without  an 
approved  PMA  until  90  days  after  FDA 
issues  a  final  rule  requiring  premarket 
approval  of  the  device  or  30  months 
after  classification  of  the  device  under 
section  513  of  the  act,  whichever  is 
later.  Each  application  must  include 
sufficient  valid  scientific  evidence  to 
provide  reasonable  assurance  that  the 
device  is  safe  and  effective  under  the 
conditions  of  use  prescribed, 


recommended,  or  suggested  in  its 
proposed  labeling. 

II,  The  Obstetrics  and  Gynecology 
Devices  Paiwl  Recommendations 

The  Obstetrics  and  Gynecology 
Devices  Panel,  an  FDA  advisory 
committee,  made  the  following 
recommendations  regarding  the 
classification  of  the  transilluminator  for 
breast  evaluation 

A.  Identification 

A  transilluminator,  also  known  as  a 
lightscaimer  or  diaphanoscope,  is  an 
electrically  powered  device  that  uses 
low  intensity  emissions  of  visible  Ught 
and  near-infrared  radiation 
(approximately  700  to  1050  nanometers 
(nni)).  transmitted  through  the  breast,  to 
visualize  translucent  tissue  for  the 
diagnosis  of  cancer,  other  conditions, 
diseases,  or  abnormalities  (Ref.  24). 

n.  Recommended  Classification 

Class  III  (premarket  approval).  The 
Obstetrics  and  Gynecology  Devices 
Panel  recommended  that  the 
transilluminator  for  breast  evaluation  be 
classified  into  class  III  and  that  a 
regulation  requiring  submission  of 
premarket  approval  applications  for  this 
device  be  a  high  priority.  The  Obstetrics 
and  Gynecology  Devices  Panel  further 
recommended  that,  at  this  time,  the 
device  should  not  be  used  for  breast 
e.xaminations,  either  alone  or  in 
conjunction  with  other  techniques. 

C.  Summary  of  Reasons  for 
Rdcommendation 

The  Obstetrics  and  Gynecology 
Devices  Panel  recommended  that 
transilluminator  devices  for  breast 
evaluation  be  classified  into  class  III 
because  the  Panel  believes  that 
premarket  approval  is  necessary'  to 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 
The  Obstetrics  and  Gynecology  Devices 
Panel  concludes  that  there  are  no 
published  studies  or  cHnical  d.ita 
demonstrating  the  safety  and    , 
otfectiveness  of  the  device.  The 
Obstetrics  and  Gynecology  Devices 
Panel  also  believes  that  the  device 
presents  a  potential  unreasonable  risk  of 
illness  or  injury  to  the  patient  if  the 
clinician  relies  on  the  device.  Although 
the  device's  illumination  level, 
wavelength,  and  image  quality  can  bo 
controlled  through  tests  and 
specifications,  the  Obstetrics  and 
Gynecology  Devices  Panel  believes  that 
insufficient  evidence  exists  to  determine 
that  special  controls  can  be  estabhshed 
to  provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device  for 
its  intended  use.  The  Obstetrics  and 


Gynecology  Devices  Panel  recommends, 
therefore,  that  the  device  be  subject  to 
premarket  approval  to  ensure  that 
manufacturers  of  this  device 
demonstrate  the  device's  safety  and 
effectiveness  in  order  to  market  the 
device. 

D.  Summary  of  Data  Upon  Which  the 
Recommendation  is  Based 

The  Obstetrics  and  Gynecology 
Devices  Panel  based  its 
rnconimendation  on  the  review  of  the 
studies  cited  in  this  document,  on 
expert  testimony  presented  to  the 
Obstetrics  and  Gynecology  Devices 
Panel,  and  on  the  Panel  members' 
personal  knowledge  of,  and  experience 
with,  the  device. 

£.  Risks  to  Health 

The  following  risks  are  associated 
with  the  use  of  transiiluminators: 
Missed  diagnosis;  delayed  diagnosis; 
delayed  treatment;  electrical  shock;  and 
optical  radiation.  Due  to  the 
transilluminator's  questionable 
performance,  the  use  of  the  device  could 
result  in  missed  or  delayed  diagnosis  of 
brt^ast  cancer.  Such  misdiagnoses  could 
result  in  more  traumatic  treatment  to  the 
patient  and  a  potentially  higher  risk  of 
death. 

III.  Proposed  Classification 

KD.\  agrees  with  the  Obstetrics  and 
Gynecologv  Devices  Panel's  conclusions 
and  recommendations.  The  National 
Qincer  Institute  (NCI)  also  agrees  that 
transiiluminators  have  not  been  proven 
effective  for  diagnosis  of  cancer.  In  a 
September  1990  issue  of  Cancer  Facts. 
the  NCI  states.  "Although  this  technique 
has  been  improved  over  the  years,  at 
this  time  transillumination  is  not  an 
effective  technique  for  the  detection  of 
early  breast  cancer,"  and, 
•Transillumination  is  especially  poor  at 
finding  small  tiimors  (less  than  1 
centimeter)."  NCI  .supports  the  idea  of 
further  research,  but  states,  "*  *  *  at  this 
time,  transillumination  has  no  role  in 
broiist  cancer  screening"  (Ref  1). 

A  major  study  of  transiiluminativ^n 
involving  2.763  patients  was  conducted 
by  the  National  Institutes  of  Health  in 
the  late  1980's  (Ref.  2).  In  a  section 
entitled  "Combined  Modality  Results," 
the  study  authors  concluded:  "While 
the  accuracy  of  clinical  exam  [in 
detecting  cancer)  is  0.67  and  that  of 
lightscanning  is  0.57,  there  is  no 
statistically  significant  difference 
between  them."  That  is,  there  was  no 
difference  between  the  use  of 
lightscanning  and  clinical  examination 
(palpation).  They  also  stated.  "When  the 
results  of  lightscanning.  mammography 
and  physical  exam  are  added,  no 


additional  benefit  is  seen  "  as  a  result  of 
light  scarming.  This  study  indicates  that 
transiiluminators,  at  this  time,  do  not 
have  clinical  benefits  as  an  alternative 
to  mammography  or  as  an  adjunctive 
diagnostic  tool  to  mammography. 

Following  the  January  1991  Obstetrics 
and  Gynecology  Devices  Panel  meeting. 
FDA  undertook  a  literature  search  to 
determine  if  any  new  and  significant 
studies  had  been  performed,  which 
would  affect  the  proposed  classification. 
The  agency  reviewed  approximately  20 
references  (Refs.  4  through  23) 
pubhshed  since  1988.  None  of  these 
studies  recommend  the  device  for 
routine  clinical  use. 

One  of  the  largest  studies  conducted 
in  a  clinical  setting  was  a  muhicentcr 
study  in  Sweden  involving  2,5B8 
women  (Ref.  3).  The  study  concluded 
that  lightscanning.  as  utilized  in  the 
study,  is  inferior  to  mammography  and 
produced  a  large  number  of  false 
positive  results. 

In  summary,  FDA's  review  of  recent 
technical  and  clinical  papers  did  not 
reveal  any  data  that  would  influence  llm 
agency  to  adopt  any  classifii^ation  other 
than  class  III. 

FDA  believes  that  insufficient 
information  exists  to  detcnnine  that 
general  controls,  or  special  controls, 
such  as  postmarket  surveillanre,  the 
«levclopinent  of  guidelines,  the 
establishment  of  a  performance 
standard,  or  other  actions  will  provide 
reasonable  assurance  of  the 
effectiveness  of  the  transilluminator  for 
breast  evaluation.  FD.'X  believes  that  use 
of  the  transilluminator  for  breast 
evaluation  presents  a  potential  health 
risk  because  of  the  possibility  of 
misdiagnosis.  The  evident  failure  of 
transilluminator  evaluations  to  detect 
breast  cancer  in  i'.s  earliest  stages,  when 
the  chance  for  a  cure  is  highest,  nq^ires 
FDA  to  place  this  preamendinent  devit;e 
in  class  III  in  onier  to  require 
manufacturers  to  provide  da^a 
establishing  reasonable  assurance  of  the 
device's  safety  and  effectiveness. 

FDA  concurs  with  the  Obstetrics  and 
Gynecology  Devices  Panel's 
recommendation  that  the  agency  .shouUl 
give  high  priority  to  a  n^gul^tion  to 
establish  premarket  approval 
requirements  for  the  transilluminator 
because  of  the  public  health 
considerations  involved. 

Siiue  the  Obstetrics  and  Gynecology 
Devices  Panel  meeting  of  January  1991. 
FD.\  has  warned  manufacturers  of 
breast  transillumination  devices  that 
these  devices  are  in  violation  of  the  act 
becau.se  their  labeling  is  false  or 
misleading  and  fails  to  bear  adequate 
direction  for  use  under  section  502(a) 
and  (fl(l)  of  tiif  act  (21  U.S.C.  352;a) 


3170 


Federal  Register  /  Vol.  60,  No.  9  /  Friday,  January  13,  1995  /  Proposed  Ruies 


Federal  Register  /  Vol.  GO.  No.  9  /  Friday.  January  13,  1995  /  Proposed  Rules  3171 


and  (f)(1))-  T^A  took  this  position 
following  tl  16  Obstetrics  and  Gynecology 
Devices  Pai  el  meeting,  after  considering 
the  Obstetri  cs  and  Gynecology  Devices 
Panel's  recc  mmendation,  after  further 
evaluation  of  the  available  scientific 
literature,  a  id  following  further 
consultation  with  outside  medical 
experts.  FD  \  concluded  that  the 
transillumii  lation  devices  are  not 
clinically  e  fective  for  the  diagnosis  or 
detection  o:  breast  cancer  or  other  breast 
abnormaliti  js  or  conditions,  and  that 
the  use  of  tl  le  technique  may  contribute 
to  the  delay  of  detection  of  lesions  in 
the  early  stj  ges  of  cancer,  when  the 
disease  is  it  ost  treatable. 

At  this  tine,  therefore,  the 
distribution  of  breast  transillumination 
devices  or  a  ay  multipurpose 
transillumii  ladon  device  that  is  labeled, 
promoted,  c  r  intended  for  use  in  the 
breast  is  in  violation  of  the  law, 
regardless  cJF  whether  the  device  is 
labeled  for  i  ndependent  use  or 
adjunctive  v  se  with  mammography. 
FDA  has  ini  tiated  enforcement  actions 
against  manufacturers  who  have 
continued  t^ )  distribute 
transillumii  ators. 

When  the  se  devices  become  subject  to 
the  premarl  et  approval  process,  the 
manufactur  sr  of  each  individual  device 
will  have  ai  opportunity  to  demonstrate 
the  safety  ai  id  effectiveness  of  the 
device  for  i1  s  indicated  use.  Any  further 
decision  on  adjunctive  use  versus  stand 
alone  use  w  11  be  based  on  valid 
scientific  di  ta  presented  by 
manufactur  irs  in  the  PMA's  they  submit 
at  that  time, 

FDA  intei  ds  to  publish  pursuant  to 
section  515  a)  of  the  act,  a  proposed  rule 
to  establish  Lhe  effective  date  of  the 
requiremen   for  premarket  approval  for 
transillumii  ators.  Such  a  rule  will  be 
published  a  ^er  the  effective  date  of  a 
final  classif  cation  regulation  based  on 
this  propos<  d  rule.  A  PMA  may  be 
required  30  months  after  the  effective 
date  of  the  1  nal  rule  classifying  the 
device  in  cl  iss  III  under  section  513  of 
the  act  or  9(  days  after  publication  of 
the  final  ruls  requiring  premarket 
approval  ur  der  section  515(b), 
whichever  is  later.  After  the 
pstablishme  [it  of  an  effective  date  for  the 
requiremen  of  PMA  submissions  for 
these  devic<  s,  any  transilluminators  for 
use  on  breaj  t  tissue  that  are  being 
marketed  w  thout  a  PMA  will  be 
considered  idulterated  under  section 
501(f)(2)  of  he  act  (21  U.S.C.  351(f)(2). 
However,  a<  noted  earher,  FDA  has 
determined,  in  light  of  scientific  data 
that  has  become  available,  that 
transillumiiiators  for  use  in  the  breast 
are  already  nisbranded  under  sections 
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502(a)  and  502(f)(1)  of  the  act  and 
should  not  be  marketed  at  this  time. 

FDA  concludes  that  because  the 
transilluminator  is  a  diagnostic  imaging 
device,  it  would  be  more  appropriately 
classified  as  a  radiological  device.  The 
agency  therefore  proposes  to  classify  it 
in  part  892  (21  CFR  part  892)  of  the 
regulations  (radiology  devices)  instead 
of  part  884  (21  CFR  part  884)  of  the 
regulations  (obstetrical  and 
gynecological  devices). 
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V.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(e)(2)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VI.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 


approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulator>'  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  the  agency  believes 
only  a  small  number  of  firms  will  be 
affected  by  this  rule  when  finalized,  the 
agency  certifies  that  the  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  under  the  Regulatorv' 
Flexibility  Act,  no  further  analysis  is 
required.     . 

VII.  Request  for  Comments 

Iiiter^ted  persons  may,  on  or  before 
April  13,  1995,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  892 

Medical  devices.  Radiation 
protection.  X-rays. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  892  be  amended  as  follows: 

PART  892— RADIOLOGY  DEVICES 

1.  The  audiority  citation  for  21  CFR 
part  892  continues  to  read  as  follows: 

Authority:  Sees.  501,  510,  513,  520,  701  of 
the  Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.C  351.  360,  360c.  360e,  360j,  371). 

2.  New  §  892.1990  is  added  to  subpart 
B  to  read  as  follows: 

§892.1990    Transilluminator  for  breast 
evaluation. 

(a)  Identification.  A  transilluminator. 
also  known  as  a  diaphanoscope  or 
lightscanner.  is  an  electrically  powered 
device  that  uses  low  intensity  emissions 
of  visible  light  and  near-infrared 
radiation  (approximately  700-1050 


nanometers  (nm)),  transmitted  through 
the  breast,  to  visualize  translucent  tissue 
for  the  diagnosis  of  cancer,  other 
conditions,  diseases  or  abnormalities. 

(b)  Classification.  Class  III  (premarket 
approval). 

(c)  Date  premarket  approval  (PMA)  or 
notice  of  completion  of  a  product 
development  protocol  (PDF)  is  required. 
The  effective  date  of  the  requirement  for 
premarket  approval  has  not  been 
established.  See  §  892.3. 

Dated:  December  23, 1994. 
D.B.  Burlington, 

Director.  Center  for  Devices  and  Radiological 

Health. 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Parts  4,  5,  and  7 
[Notice  No.  804;  Re  Notice  No.  803] 
RIN:  AB32 

Alteration  of  Labels  on  Containers  of 
Distilled  Spirits,  Wine,  and  Beer  (CRD 
94-«) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 

and  Firearms  (ATF).  Department  of  the 

Treasury. 

ACTION:  Corrected  Notice  of  Proposed 

Rulemaking. 


SUMMARY:  On  Januan,'  4. 1995.  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  published  a  notice  of 
proposed  rulemaking  (Notice  No.  803. 
60  FR  411)  in  the  Federal  Register. 
Because  the  notice  contained  errors 
which  could  cause  confusion  to  the 
public.  ATF  is  reprinting  the  entire 
corrected  text  here,  in  this  correction 
notice,  as  it  should  have  appeared  in 
Notice  No.  803.  The  original  text  of 
Notice  No.  803  should  be  disregarded; 
instead,  all  interested  parties  should 
refer  to  the  reprinted  text  in  this 
document.  ATF  is  extending  the 
comment  period  accordingly  to  allow  60 
days  from  the  date  of  this  correction 
notice. 

ATF  is  proposing  to  amend  the 
regulations  in  27  CFR  Parts  4,  5.  and  7 
which  implement  section  105(e)  of  the 
Federal  Alcohol  Administration  Act  of 
1935,  which  makes  it  unlawful  for  any 
person  to  alter,  mutilate,  destroy, 
obliterate,  or  remove  any  mark,  brand  or 
label  on  wine,  distilled  spirits,  or  malt 
beverages  held  for  sale  in  interstate  or 
foreign  commerce  or  after  shipment 
therein.  The  proposed  amendments  will 


eliminate  a  requirement  that  persons 
obtain  ATF  approval  before  relabeling 
wine  and  malt  beverage  products. 
Instead,  persons  who  intend  to  relabel 
wine,  malt  beverage,  or  distilled  spirits 
products  would  be  required  to  notify 
ATF.  in  wTiting.  of  their  intent  to 
relabel.  The  proposed  amendments  will 
make  it  unlawful  to  relabel  a  distilled 
spirits,  wine,  or  malt  beverage  container 
if  the  effect  of  such  action  is  to  remove 
from  the  container  or  label  any 
information  required  by  ATF 
regulations,  or  a  product  identification 
code  placed  on  the  product  by  the 
producer  for  tracing  purposes. 
DATES:  Written  comments  must  be 
received  on  or  before  March  14.  1995. 
ADDRESSES:  Send  written  comments  to: 
Chief  Wine,  Beer,  and  Spirits 
Regulations  Branch.  Bureau  of  Alcohol. 
Tobacco  and  Firearms.  P.O.  Box  50221. 
Washington.  DC  20091-0221.  (Attn: 
Notice  No.  804.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  J.  Hiland.  Wine,  Beer,  and  Spirits 
Regulations  Branch,  Bureau  of  Alcohol. 
Tobacco  and  Firearms.  650 
Massachusetts  Avenue.  NW.. 
Washington.  DC  20226  (202-927-8210) 

-  ■  SUPPLEMENTARY  INFORMATION: 
Background 

Several  producers  and  importers  of 
alcoholic  beverages  have  complained  to 
the  Bureau  of  Alcohol.  Tobacco  and 
Firearms  (ATF)  that  product 
identification  code  markings  placed  on 
containers  and  labels  of  wines  and 
distilled  spirits  by  producers  for  tracing 
purposes  are  being  removed  or 
mutilated  after  the  product  has  left  the 
producer  s  premises.  Such  aherations  of 
labels  or  packages  have  been  permitted 
in  foreign  trade  zones  and  Customs 
bonded  warehouses,  because  ATF 
regulations  do  not  specifically  address 
such  activities,  and  because  product 
identification  codes  are  not  mandatory 
information  under  ATF  regulations. 
However,  the  effect  of  such  action  is  to 
make  it  impossible  for  the  producers  to 
relv  on  production  codes  to  trace 
mislabeled,  adulterated,  or  unsafe 
products. 


Federal  Alcohol  Administration  Act 

Section  105(e)  of  the  Federal  Alcohol 
Administration  Act  (FAA  Act).  27 
U.S.C.  §  205(e).  authorizes  ATF  to 
prescribe  regulations  relating  to  the 
packaging,  marking,  branding,  labeling, 
and  size  and  fill  of  containers  as  will 
prohibit  deception  of  the  consumer  with 
respect  to  such  products  or  the  quantity 
thereof 

In  order  to  prevent  the  sale  or 
shipment  or  other  introduction  of 
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Customs  Bonded  Warehouses  and 
Foreign  Trade  Zones 

The  statutory  prohibition  against  the 
alteration  or  mutilation  of  distilled 
spirits,  wine,  or  malt  beverage  labels 
applies  to  all  products  held  for  sale  in 
interstate  or  foreign  commerce.  The 
terms  of  the  statute  thus  apply  to 
nontaxpaid  domestic  and  imported 
products  held  for  storage  or 
manipulation  in  a  Customs  bonded 
warehouse  or  foreign  trade  zone. 

However,  since  domestic  nontaxpaid 
alcoholic  beverages  bottled  for 
exportation  are  exempt  from  the 
certificate  of  label  approval 
requirement,  and  certificates  of  label 
approval  are  not  required  for  imported 
alcoholic  beverages  until  they  are 
withdrawn  from  Customs  custody  for 
consumption  in  the  United  States,  ATF 
has  previously  taken  the  position  that 
relabeling  activities  could  occur  in  a 
Customs  bonded  warehouse  or  foreign 
trade  zone  without  prior  ATF  approval. 
ATF  regulations  authorize  the  relabeling 
of  alcohoUc  beverages  in  Customs 
custody  in  order  to  bring  such  products 
in  compliance  with  a  certificate  of  label 
approval  prior  to  withdrawal  for 
consumption.  However,  current 
regulations  do  not  specifically  set  forth 
the  limitations  on  other  types  of 
relabeling  activities  in  Customs  bonded 
warehouses  or  foreign  trade  zones.  In 
general,  ATF  saw  no  need  to  scrutinize 
labeling  activities  involving  such 
products  unless  and  until  they  were 
withdrawn  from  Customs  custody  for 
consumption  in  the  United  States. 
While  ATF  has  not  required  that 
persons  relabeling  alcoholic  beverages 
in  Customs  bonded  warehouses  or 
foreign  trade  zones  obtain  prior 
approval,  surJi  activities  are  subject  to 
regulation  by  the  United  States  Customs 
Service  ("Customs").  Because  the 
current  regulations  do  not  clarify  the 
scope  of  the  prohibition  against 
alteration  of  labels,  there  has  been 
considerable  confusion  as  to  what  types 
of  labeling  activities  are  authorized  in  a 
Customs  bonded  warehouse  or  foreign 
tr;:de  zone. 

ATF  has  taken  the  position  that  there 
are  restrictions  as  to  the  removal  of 
mandatory  information  from  domestic 
nontaxpaid  distilled  spirits,  wines,  and 
malt  beverages.  Pursuant  to  parts  19,  24, 
and  25,  such  products  must  be  marked 
with  certain  mandatory  information, 
which  is  necessary  to  protect  the 
revenue,  and  to  ensure  the  tracing  of  the 
product  in  the  event  of  diversion.  Thus, 
it  has  been  .^TF's  policy  that  such 
mandatory  information  may  not  be 
removed  from  products,  regardle.ss  of 
the  fact  that  they  are  in  a  Customs     * 


bonded  warehouse  or  foreign  trade  zonp 
awaiting  exportation.  However,  this 
policy  is  not  set  forth  in  the  current 
regulations. 

ATF  is  thus  proposing  to  amend  the 
regulations  in  parts  4,  5,  and  7  to  clarify 
that  the  prohibition  against  alteration  or 
mutilation  of  labels  applies  to  products 
held  in  a  foreign  trade  zone  or  customs 
bonded  warehouse.  The  proposed 
amendments  will  specify  the  type  of 
relabeling  activities  permissible  for  both 
domestic  nontaxpaid  alcoholic 
beverages  and  imported  alcoholic 
beverages  stored  in  a  Customs  bonded 
warehouse  or  foreign  trade  zone.  Since 
current  regulations  do  not  authorize 
removal  of  domestic  nontaxpaid  mall 
beverages  to  Customs  bonded 
warehouses  pending  exportation,  the 
relabeling  of  malt  beverages  in  Custoujs 
bonded  warehouses  is  not  discussed. 

The  proposed  regulations  will  provide 
that  relabeling  of  distilled  spirits,  wines, 
and  malt  beverages  in  Customs  bonded 
warehouses  or  foreign  trade  zones  can 
be  accomplished  without  giving  notice 
to  ATF,  as  long  as  such  relabeHng  is 
dene  under  the  supervision  of  Customs 
officials,  in  compliance  with  Customs 
requirements,  and  does  not  involve  the 
removal  from  the  label  or  package  of 
information  made  mandatory  by  ATF 
regulations.  The  proposed  language 
concerning  the  supervision  of  Customs 
officials  and  compliance  with  Customs 
requirements  is  not  intended  to  impose 
any  new  requirements;  instead,  this 
language  merely  recognizes  current 
requirements  under  Customs 
regulations.  See  19  C.F.R.  19.11  and 
140.51. 

Product  Identification  Codes 

The  complaints  about  the  mutilation 
of  product  identification  codes  in 
Customs  bonded  warehouses  and 
foreign  trade  zones  brought  to  the 
surface  an  issue  which  ATF  had 
previously  been  considering — whether 
lot  identification  numbers  or  product 
identification  codes  should  be  made 
mandatory  information  on  consumer 
packages  of  alcoholic  beverages.  Such 
codes  are  not  currently  required  under 
the  regulations.  Instead,  labels  on 
domestic  distilled  spirits,  wints,  and 
malt  beverages  are  merely  required  to 
list  the  name  and  address  of  the  bottler 
For  imported  products,  the  name  and 
address  of  the  importer  is  required 
information  on-the  label. 

Obviously,  these  requirements 
provide  enough  information  so  that  if  a 
product  is  mislabeled,  adulterated,  or  . 
poses  a  health  hazard,  it  is  possible  to 
determine  the  source  of  the  proou.... 
However,  this  does  not  allow  either  ATF 
or  the  producer  to  trace  a  paiticular 


(onsumer  package  back  to  a  bottling  line 
iir  production  shift. 

Current  regulations  in  parts  19.  24 
and  25  promulgated  pursuant  to  the 
Internal  Revenue  Code  require  certain 
markings  on  cases  of  distilled  spirits, 
wines,  and  malt  beverages.  Cases  of 
distilled  spirits  and  wines  must  be 
marked  with  serial  numbers.  These 
markings  are  required  in  order  to  protect 
the  revenue,  and  to  facilitate  tracing  in 
the  event  of  the  diversion  of  nontaxpaid 
goods.  However,  case  markings  have 
limited  value  in  tracing  consumer 
packages  such  as  bottles  and  cans.  Once 
the  product  is  removed  from  the  case, 
those  markings  are  obviously  of  no 
value  in  tracing  the  product. 

The  purpose  of  product  identification 
cddes  (i.e.,  lot  identification  numbers, 
bottling  dates,  freshness  dates,  etc.)  on 
labels  or  packages  of  products  is  to 
facilitate  the  tracing  of  a  product  for 
safety,  compliance  or  quality  control 
issues.  For  example,  if  an  alcoholic 
beverage  product  is  found  to  have  been 
tampered  with,  or  contaminated,  any 
type  of  code  which  would  enable  the 
tracing  of  the  product  back  to  the 
bottling  line  or  production  batch  would 
be  extremely  valuable  in  determining 
iiow  thejjunpering  or  contamination 
occurred,  and  in  allowing  the  producer 
to  make  an  informed  decision  as  to  the 
extent  of  the  problem,  and  the  need  for 
product  recalls. 

For  this  reason,  ATF  believes  that 
product  identification  codes  are  usefid 
as  a  consumer  protection  measure. 
Safety.  labeUng  and  quality  control 
problems  often  come  to  light  by  virtue 
of  consumer  complaints  or  market  place 
testing  of  products  by  ATF.  In  such 
instances,  case  markings  will  generally 
be  of  no  avail.  However,  the  use  of 
product  identification  codes  can  help  to 
readily  identify  the  hazardous  or 
defective  product,  and,  in  the  event  that 
a  health  hazard  exists,  assist  in  a 
speedier  and  more  orderly  recall  of 
these  products  from  the  marketplace. 

The  use  of  lot  identification  numbers 
has  already  been  mandated  by  the 
Council  of  the  European  Communities, 
in  Council  Directive  89/396/EEC,  dated 
June  14,  1989.  In  view  of  the  fact  that 
Mianv  European  countries  now  require 
such  markings,  and  many  large 
producers  in  the  United  States 
voluntarily  place  such  codes  on  product 
labels  or  containers,  ATF  raised  the 
issue  of  mandatory  product 
identification  codes  at  an  industry 
meeting  held  in  Washington,  D.C:.  on 
Iidy  2B,  1994. 

The  purpose  of  raising  this  issue  with 
industry  members  was  to  gather 
information  on  current  industr\' 
ppiictices  regarding  product 


identification  codes.  ATF  has  learned 
that  many  domestic  and  foreign 
producers  of  alcoholic  beverages 
voluntarily  place  product  identification 
codes  or  lot  identification  numbers  on 
the  labels  or  containers  of  wines, 
distilled  spirits,  and  malt  beverages. 
Typically,  the  label  or  container  of  the 
product  will  be  marked  with  a  code 
indicating  the  batch  from  which  the 
product  was  made,  a  bottling  date,  a 
production  shift  code,  or  some  other 
type  of  mark  which  will  enable  the 
producer  to  trace  the  consumer  package 
to  a  specific  production  batch  or 
bottling  line. 

While  large  producers  are  more  likely 
to  have  their  own  system  of  product 
codes,  small  producers  often  find  that 
such  a  system  is  urmecessary,  because 
their  own  records  will  enable  them  to 
do  any  necessary  tracing.  At  the 
industry  meeting,  questions  were  raised 
as  to  whether  it  was  necessary  to  impose 
a  product  identification  code 
requirement  on  small  producers. 

Rather  than  impose  a  mandatory 
product  identification  code  requirement 
on  all  producers,  ATF  is  proposing  to 
leave  the  decision  as  to  whether  to  place 
product  identification  codes  on 
consumer  packages  to  the  producer.  At 
this  time,  we  believe  that  the  consumer 
is  adequately  protected  by  the 
information  required  under  the  current 
regulations. 

However,  in  order  to  allow  producers 
to  efficiently  develop  a  system  in  which 
they  can  ensure  the  tracing  of  their  own 
products,  we  believe  that  the  voluntary 
placement  of  product  identification 
codes  on  consumer  packages  by 
producers  should  be  protected  by 
regulation.  This  will  address  the 
specific  problem  currently  faced  by 
producers — the  removal  of  product 
identification  codes  by  distributors  or 
other  third  parties. 

If  a  producer  believes  that  the  only 
way  it  can  efficiently  trace  products  is 
to  put  product  identification  codes  on 
the  consumer  packages,  ATF  does  not 
believe  it  should  allow  the  intent  of  the 
producer  to  be  frustrated  by  third 
parties.  It  is  the  producer  who  will  have 
to  bear  the  costs  of  recalls  if  product 
identification  codes  have  been 
obliterated  by  distributors.  It  is  the 
consumer  who  will  suffer  if  the 
obliteration  of  such  marks  makes  it 
impossible  to  trace  problems  with 
contaminated  products.  Finally,  such 
actions  make  it  more  difficult  for  ATF 
to  trace  problems  with  products  already 
in  the  market  place. 

Thus.  ATF  is  proposing  an 
amendment  to  the  regulations  which 
will  specifically  prohibit  the  labeling  or 
relabeling  of  products  if  the  effect  of 


such  action  is  to  remove  from  labels  or 
containers  "product  identification 
codes"  placed  on  the  label  or  container 
by  the  producer  for  tracing  purposes. 
The  term  "product  identification  code" 
is  defined  to  include  any  numbers, 
letters,  symbols,  dates,  or  other  codes 
placed  on  the  label  or  container  by 
which  the  producer  may  be  able  to  trace 
a  product  back  to  a  particular 
production  lot  or  batch,  bottling  line,  or 
date  of  removal. 

Under  the  proposed  regulations,  if  it 
is  necessary  for  anyone  but  the  producer 
to  remove  the  original  label  from  the 
product,  the  product  identification  code 
must  be  put  back  on  the  new  label.  ATF 
believes  that  this  proposal  will 
adequately  address  the  problem  before 
us,  without  imposing  an  undue  burden 
on  any  part  of  the  industry.  Most 
importantly,  it  will  ensure  that  an 
important  consumer  protection 
mechanism  voluntarily  placed  on 
consumer  packages  by  manufacturers 
will  not  be  thwarted. 

Although  ATF  is  not  proposing  to 
require  product  identification  codes  cm 
labels  or  packages,  it  is  the  opinion  ui 
the  Bureau  that  such  codes  are  useful, 
and  should  be  encouraged.  If  at  any  time 
we  find  that  the  lack  of  such  codes  is 
hampering  the  exercise  of  our  consumer 
protection  function,  we  may  wish  to 
reconsider  this  option. 

Products  Bottled  for  Exportation 

.Mthough  products  which  are  bottled 
for  exportation  are  not  required  to  be 
covered  by  certificates  of  label  approval. 
ATF  believes  that  the  prohibition  on 
alteration  of  labels  applies  to  such 
products.  The  alteration  or  mutilation  of 
required  information  on  labels,  as  well 
as  product  identification  codes,  woukl 
hamper  ATF's  efforts  in  tracing  the 
illegal  diversion  of  nontaxpaid  alcoholic 
beverages  which  were  intended  for 
exportation.  One  of  the  purposes  of  the 
FA.-\  Act  was  to  aid  in  the  collection  of 
taxes  <in  distilled  spirits,  wines,  and 
malt  beverages.  Thus,  we  have  authority 
under  the  FA.\  .Act  to  extend  these 
provisions  to  products  which  are 
intended  to  be  exported. 

Elimination  of  Prior  Approval 
Requirement 

The  propos<!d  amendments  to  parts  4. 
5,  and  7  relating  to  the  relabeling  of 
wine,  distilled  spirits,  and  malt 
beverages  would  also  resolve  an 
inconsistency  in  the  present  regulaticms. 
Currentlv,  persons  who  wish  to  relabel 
wine  and  malt  beverages  are  required  to 
make  written  application  and  receive 
approval  from  .ATF  prior  to  relabeling 
these  products.  However,  persons  who 
wish  to  relab««l  distilled  spirits  are  not 
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required  to  eceive  prior  approval  from 
ATP,  as  Ion  ;  as  the  distilled  spirits 
products  an  relabeled  in  accordance 
with  an  approved  label. 

The  prop<  sed  amendments  would 
eliminate  the  requirement  to  receive 
approval  frc  m  the  regional  director  prior 
to  relabelinf  wine  and  malt  beverages, 
instead,  any  persons  who  wished  to 
relabel  win* .  malt  beverages,  or  distilled 
spirits  woul  i  be  required  to  notify  the 
Director,  in  vriting.  of  their  intent  to 
relabel.  This  letterhead  notice  must  be 
accompanie  1  by  duplicate  copies  of  the 
old  and  new  labels,  together  with  a 
written  statj  ment  of  the  reasons  for 
relabeling,  t  le  quantity  and  location  of 
the  product  ;o  be  relabeled,  and  the 
name  and  ac  dress  of  the  person 
conducting  he  relabeling  activities. 

ATP  belie  /es  that  the  proposed 
amendment  will  eliminate  the 
inconsistent  ies  in  the  current 
regulations,  while  still  enabling  the 
tracing  of  pr  )ducts  in  the  event  of  a 
siifcty  hazard  or  a  compliance  issue. 
Since  the  re<  uirement  for  prior  approval 
is  being  elin  inated,  the  proposed 
amendment:  will  provide  that  the 
notice  shoul  1  be  sent  to  the  Director, 
rather  than  t  le  regional  director.  This 
proposal  wil  I  increase  efficiency  in  the 
Bureau's  trai  ing  of  labels,  since  copies 
i)f  certificate  >  of  label  approval  are 
maintained  i  I  Bureau  headquarters. 

As  previoi  sly  noted,  the  proposed 
regulations  \»ill  provide  that  ATF  does 
not  need  to  1  e  notified  of  the  relabeling 
of  alcoholic  )everage  products  in 
Customs  bor  ded  warehouses  or  foreign 
trade  zones,  is  long  as  all  other 
requirement: ;  are  met. 
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evidence  of  label  approval  for  label 
changes. 

Executive  Order  12866 

.  It  has  been  determined  that  this 
proposed  regulation  is  not  a  significant 
regulatory  action  as  defined  by 
Executive  Order  12866.  Accordingly, 
this  proposal  is  not  subject  to  the 
analysis  required  by  this  Executive 
Order. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  This  notice  requests  comments 
on  a  proposal  to  make  it  unlawful  for 
any  person  to  aher,  mutilate,  destroy, 
obliterate,  or  remove  any  mark,  brand  or 
label  on  wine,  distilled  spirits,  or  malt 
beverages  held  for  sale  in  interstate  or 
foreign  commerce  or  after  shipment 
therein,  including  products  held  in  a 
foreign  trade  zone  or  Customs  bonded 
warehouse,  if  the  effect  of  such  action 
is  to  remove  mandatory  information 
required  by  ATF  regulations,  or  to 
remove  a  product  identification  code 
placed  on  the  label  or  container  by  the 
producer  for  tracing  purposes.  The 
proposal  would  also  impose  a  notice 
requirement  on  the  relabeling  of 
distilled  spirits,  wine,  and  malt 
beverages,  while  eliminating  the  prit)r 
approval  requirement  previously 
imposed  by  the  wine  and  malt  leverage 
regulations.  This  proposal  does  not 
mandate  new  labeling  requirements,  but 
niert^ly  protects  and  preserves 
mandatory  information  already  required 
under  the  regulations,  and  product 
identification  codes  which  a  producer 
voluntarily  chooses  to  put  on  the 
product.  Thus,  the  proposal  should  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Accordingly,  a  regulatory  flexibility 
analysis  is  not  required  because  the 
proposal,  if  promulgated  as  a  final  rule, 
is  not  expected:  (1)  To  have  significant 
secondary  or  incidental  effects  on  a 
substantial  number  of  small  entities,  or 
(2)  to  impose,  or  otherwise  cause,  a 
significant  increase  in  the  reporting, 
recordkeeping,  or  other  compliance 
burdens  on  a  substantial  number  of 
.small  entities. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980.  44 
IJ.S.C.  3504(h). 

Comments  on  the  collection  of 
information  should  be  directed  to  the 


Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  Office 
of  Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to: 
Reports  Management  Officer, 
Information  Programs  Branch,  Room 
3450.  Bureau  of  Alcohol,  Tobacco  and 
Firearms.  650  Massachusetts  Avenue, 
NVV..  Washington,  DC  20226. 

The  collections  of  information  in  this 
regulation  are  in  27  CFR  4.30,  5.31,  and 
7.20.  These  sections  require  that  persons 
who  wish  to  alter  approved  labels  mu.st 
notify  ATF.  This  information  is  required 
by  the  Bureau  of  Alcohol,  Tobacco  and 
F"in>arms  to  ensure  that  alterations  of 
labels  are  done  in  compliance  with  the 
regulations.  The  likely  respondents  are 
busint?sses  or  other  for-profit 
institutions,  including  small  businesses 
or  organizations.  This  information 
collection  requirement  is  included  in 
OMD  Control  Number  1512-0092, 
w-hich  covers  the  relabeling  of  distilled 
spirits,  wines,  and  beer.  The  estimated 
total  number  of  label  approvals  issued 
annually  under  Control  Number  1512- 
0092  is  54,601.  Based  on  an  estimated 
average  time  of  30  minutes  to  complete 
the  application  for  laGel  appra^M.  the 
total  annual  burden  associated  with 
Control  Number  1512-0092  is  27,300 
hours.  We  estimate  that  ATF  will 
receive  about  180  notices  of  intent  to 
relabel  distilled  spirits,  wines,  and  malt 
beverages  every  year. 

The  amendments  proposed  in  this 
document  will  not  change  the  estimated 
number  of  54.601  responses,  because 
any  person  wanting  to  relabel  an 
alcoholic  beverage  product  is  already 
required  to  obtain  a  certificate  of  label 
approval.  The  requirement  for  filing  a 
notice  with  the  Director  will  not  change 
the  estimated  average  time  of  30 
minutes  to  complete  the  application  for 
a  certificate  of  label  approval,  bwause 
only  about  180  of  the  54.601  responses 
will  involve  relabeling.  The  additional 
time  required  for  those  180  responses  is 
not  significant  enough  to  affect  the 
estimated  average  time  of  30  minutes  to 
complete  the  application  for  label 
approval.  Thus,  the  total  burden 
estimate  associated  with  Control 
Number  1512-0092  is  not  affected  by 
the  amendments  proposed  in  this 
document. 

Public  Participation 

ATF  requests  comments  from  all 
intereste.d  persons  concerning  the 
amendments  proposed  by  this  notice. 
Comments  received  on  or  before  the 
closing  date  will  be  carefully 
considered.  Comments  received  after 
that  date  will  be  given  the  same 


consideration  if  it  is  practical  to  do  so, 
but  assurance  of  consideration  cannot 
be  given  except  as  to  comments  received 
on  or  before  the  closing  date.  ATP  will 
not  recognize  any  material  in  comments 
as  confidential.  Comments  may  be 
disclosed  to  the  public.  Any  material 
which  the  commenter  considers  to  be 
confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comment.  The  name  of 
the  person  submitting  the  comment  is 
not  exempt  from  disclosure. 

Anv  interested  person  who  desires  an 
opportunity  to  comment  orally  at  a 
public  hearing  on  the  proposed 
amendments  to  the  regulations  should 
submit  his  or  her  request,  in  writing,  to 
the  Director  within  the  60-day  comment 
period.  The  Director,  however,  reserves 
the  right  to  determine,  in  light  of  all 
circumstances,  if  a  public  hearing  is 
necessary. 

Disclosure 

Copies  of  this  notice  and  the  written 
comments  will  be  available  for  public 
inspection  during  normal  business 
hours  at:  ATF  Public  Reading  Room, 
Room  6480.  650  Massachusetts  Avenue. 
NW.,  Washington,  DC  20226 

Drafting  Information 

The  principal  author  of  this  document 
is  Daniel  J.  Hiland.  Alcohol  and 
Tobacco  Programs  Division,  Bureau  of 
Alcohol,  Tobacco  and  Firearms. 

List  of  Subjects 

27  CFR  Part  4 

Advertising,  Consumer  protection. 
Customs  duties  and  inspection.  Imports, 
Labeling.  Liquors.  Packaging  and 
containers.  Wine. 

27  CFR  Part  5 

Advertising,  Consumer  protection. 
Customs  duties  and  inspection.  Imports, 
Liquors,  Packaging  and  containers. 

27  QFR  Part  7 

Advertising,  Consumer  Protection. 
Customs  duties  and  inspection.  Imports, 
Labeling. 

Issuance 

Title  27.  Chapter  I,  is  proposed  to  be 
amended  as  follows: 

PART  4— LABELING  AND 
ADVERTISING  OF  WINE 

Paragraph  1.  The  authority  citation 
for  27  CFR  Part  4  continues  to  read  as 
follows: 

Authority:  27  U.S.C.  205. 

Par.  2.  Section  4.30(b)  is  revised,  and 
new  paragraphs  (c)  and  (d)  are  added  to 
read  as  follows; 


§  4.30    General. 

***** 

(b)  Alteration  of  labels.  (1)  It  shall  be 
unlawful  for  any  person  to  alter, 
mutilate,  destroy,  obliterate,  or  remove 
any  mark,  brand,  or  label  upon  wine 
held  for  sale  in  interstate  or  foreign 
commerce  or  after  shipment  therein, 
including  wine  held  in  Customs  bonded 
warehouses  or  foreign  trade  zones, 
except  as  authorized  by  Federal  law,  or 
as  provided  for  in  this  section. 

(2)  Relabeling,  (i)  Persons  may  engage 
in  additional  labeling  or  relabeling  of 
wine  in  containers  for  purposes  of 
compliance  with  the  requirements  of 
this  subpart  or  of  State  law  only  if  the 
new  labels  are  covered  by  certificates  of 
label  approval,  and  the  relabeling  will 
not  result  in  the  removal  from  the 
container  or  label  of  a  product 
identification  code  placed  on  the 
container  or  label  by  the  producer  for 
tracing  purposes.  For  purposes  of  this 
section,  the  term  "product  identification 
code"  includes  any  numbers,  letters, 
symbols,  dates,  or  other  codes  placed  on 
the  label  or  container  by  which  the 
producer  may  be  able  to  trace  a  product 
back  to  a  particular  production  lot  or 
batch,  bottling  line,  or  date  of  removal. 

(ii)  Persons  who  wish  to  relabel  in 
accordance  with  paragraph  (b)(2)(i)  of 
this  section  must  give  prior  written 
notice  to  the  Director  of  their  intent  to 
relabel.  A  notice  of  intent  to  relabel 
wine  shall  be  accompanied  by  two 
complete  sets  of  the  old  labels  and  two 
complete  sets  of  any  proposed  new 
labels,  together  with  a  statement  of  the 
reasons  for  relabeling,  the  quantity  and 
the  location  of  the  wine,  and  the  name 
and  address  of  the  person  conducting 
the  relabeling  activity.  In  addition, 
persons  desiring  to  relabel  wine  must 
provide  evidence  that  they  have  applied 
for  and  received  a  certificate  of  label 
approval,  ATF  F  5100.31 .  covering  such 
products. 

(3)  Labels  identifying  wholesale  or 
retail  distributor.  There  may  be  added  to 
the  container,  after  removal  from 
customs  custody,  or  prior  to  or  after 
removal  from  the  premises  where 
bottled  or  packed,  without  notice  to 
.^TF,  a  label  identifv'ing  the  wholesale 
or  retail  distributor  thereof  or 
identifying  the  purchaser  or  consumer, 
and  containing  no  references  whatever 
to  the  characteristics  of  the  products. 

(c)  Customs  bonded  warehouses.  (1) 
Domestic  wines  which  have  been 
removed  without  payment  of  tax  for 
transfer  to  a  Customs  bonded  warehouse 
pending  exportation  may  be  relabeled 
without  notice  to  ATF.  as  long  as  such 
relabeling  is  done  under  the  supervision 
of  Customs  officers,  in  compliance  with 
all  applicable  Customs  requirements. 


and  the  effect  of  the  relabeling  is  not  to 
remove  from  the  container  or  label  any 
markings  which  are  required  under  part 
24  of  this  chapter,  or  any  product 
identification  code  placed  on  the 
container  or  label  by  the  producer  for 
tracing  purposes. 

(2)  Imported  wines  held  in  a  Customs 
bonded  warehouse  may  be  relabeled 
without  notice  to  ATF,  as  long  as  such 
relabeling  is  done  under  the  supervision 
of  Customs  officers,  in  compliance  with 
all  applicable  Customs  requirements, 
and  the  effect  of  the  relabeling  is  not  to 
remove  from  the  container  or  label  any 
product  identification  code  placed  on 
the  container  or  label  by  the  producer 
for  tracing  purposes.  As  provided  in 
§  4.40.  imported  beverage  wine  in 
containers  shall  not  be  released  from 
Customs  custody  for  consumption 
without  a  certificate  of  label  approval. 

(d)  Foreign  trade  zones.  (1)  Domestic 
w  ines  which  have  been  withdrawn 
without  payment  of  tax  for  deposit  in  a 
foreign  trade  zone  pending  exportation 
mav  be  relabeled  without  notice  to  ATF 
as  long  as  such  relabeling  is  done  under 
the  super\ision  of  Customs  officers. in 
compliance  with  all  applicable  Customs 
requirements,  and  the  effect  of  the 
relabeling  is  not  to  remove  from  the 
container  or  label  any  markings  required 
by  Part  24  of  this  chapter,  or  any 
product  identification  code  placed  on 
the  container  or  label  by  the  produc  er 
for  tracing  purposes. 

(2)  Imported  wines  which  have  been 
entered  into  a  foreign  trade  zone  may  be 
relabeled  w'ithout  notice  to  ATF,  as  long 
as  such  relabeling  is  done  under 
Customs  super\'ision  and  in  complia.nt  e 
with  CustomsTequirements,  and  the 
effect  of  such  relabeling  is  not  to  remove 
from  the  label  or  container  any  product 
identification  code  placed  on  the  label 
or  container  by  the  producer  for  tracing 
purposes.  As  provided  in  §  4.40. 
imported  beverage  wine  in  containers 
shall  not  be  released  from  Customs 
ci'.stodv  for  consumption  without  a 
r  ertificate  of  label  approval. 

r..';.  3  Se.rtion  4.80  is  revised  to  n-ad 
as  follows: 

§4.30    Exports. 

With  the  exception  of  the  regulations 
at  §  4.30(b).  (c),  and  (d).  the  regulations 
in  this  part  shall  not  apply  tn  wine 
e.vpnrtf  d  in  bond. 

PART  5— LABELING  AND 
ADVERTISING  OF  DISTILLED  SPIRITS 

Par.  4.  The  authority  citation  for  27 
CFR  part  5  continues  to  read  as  follows. 

Authoritv-:  :fi  I"  S  C.  ."iSdl   :805:  27  f  S  '.. 
20'.. 
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Section  5.1  is  revised  to  read 
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the  bottle,  after  removal  from  customs 
custody,  or  prior  to  or  after  removal 
from  bonded  premises,  without  notice 
to  ATF,  a  label  identifying  the 
wholesale  or  retail  distributor  tliereof  or 
identifying  the  purchaser  or  consumer, 
and  containing  no  references  whatever 
to  the  characteristics  of  the  product. 

(c)  Customs  bonded  warehouses.  (1) 
Domestic  distilled  spirits  which  have 
been  removed  without  payment  of  tax 
for  transfer  to  a  Customs  bonded 
warehouse  pending  exportation  may  bo 
relabeled  without  notice  to  ATF.  as  long 
as  such  relabeling  is  done  under  the 
supervision  of  Customs  officers,  in 
compliance  with  all  applicable  Customs 
requirements,  and  the  effect  of  the 
relabeling  is  not  to  remove  from  the 
container  or  label  any  markings  which 
are  required  under  part  19  of  this 
chapter,  or  any  product  identification 
code  placed  on  the  container  or  label  by 
the  producer  for  tracing  purposes. 

(2)  Imported  distilled  spirits  held  in  a 
Customs  bonded  warehouse  may  be 
relabeled  without  notice  to  ATF,  as  long 
as  such  relabeling  is  done  under  the 
supervision  of  Customs  officers,  in 
compliance  with  all  applicable  Customs 
requirements,  and  the  effect  of  the 
relabeling  is  not  to  remove  from  the 
container  or  label  any  product 
identification  code  placed  on  the 
containesror  label  by  the  producer  for 
tracing  purposes.  As  provided  in  §  5.51. 
bottled  distilled  spirits  shall  not  be 
released  from  Customs  custody  for 
consumption  without  a  certificate  of 
label  approval. 

(d)  Foreign  trade  zones.  (1)  Domestic 
distilled  spirits  which  have  been 
withdrawn  without  payment  of  tax  for 
deposit  in  a  foreign  trade  zone  pending 
exportation  may  be  relabeled  without 
notice  to  ATF  as  long  as  such  relabeling 
is  done  undn  the  supervision  of 
Customs  ofhcers,  in  compliance  with  all 
applicable  Customs  requirements,  and 
the  effect  of  the  relabeling  is  not  to 
remove  from  the  container  or  label  anv 
markings  required  by  part  19  of  this 
chapter,  or  any  product  identification 
code  placed  on  the  container  or  label  by 
the  producer  for  tracing  purposes. 

(2)  Imported  distilled  spirits  which 
have  been  entered  into  a  foreign  trade 
zone  may  be  relabeled  without  notice  to 
ATF,  as  long  as  such  relabeling  is  done 
under  Customs  supervision  and  in 
compliance  with  Customs  requirements, 
and  the  effect  of  such  relabeling  is  not 
to  remove  from  the  label  or  container 
any  product  identification  code  placed 
on  the  label  or  container  by  the 
producer  for  tracing  purposes.  As 
provided  in  §  5.51,  bottled  distilled 
spirits  shall  not  be  released  from 


Customs  custody  for  consumption 
without  a  certificate  of  label  approval. 

PART  7— LABELING  AND 
ADVERTISING  OF  MALT  BEVERAGES 

Par.  7.  The  authority  citation  for  27 
CFR  Part  7  continues  to  read  as  follows: 

.Authority:  27  U.S.C.  205. 

Par,  8.  Section  7,20  is  amended  by 
revising  paragraph  (c),  and  adding  new 
paragraphs  (d)  and  (e)  to  read  as  follows: 

§7.20    General. 

•         •         *         »         « 

(c)  Alteration  oflubt'ls.  (1)  It  shall  bo 
unlawful  for  any  person  to  alter, 
mutilate,  destroy,  obliterate,  or  remove 
any  mark,  brand,  or  label  upon  malt 
beverages  held  for  sale  in  interstate  or 
foreign  commerce  or  after  shipment 
therein,  including  malt  beverages  held 
in  Customs  bonded  warehouses  or 
foreign  trade  zones,  e.xcept  as 
authorized  by  Federal  law,  or  as 
provided  in  this  section. 

(2)  Relabeling,  (i)  Malt  beverages  in 
containers  may  be  relabeled  for 
purposes  of  compliance  with  the 
requirements  of  this  subpart  or  of  State 
law  only  if  the  new  labels  are  covered 
by  certificates  of  label  approval,  and  the 
relabeling  will  not  result  in  the  removal 
from  the  container  or  label  of  a  product 
identification  code  placed  on  the 
container  or  label  by  the  producer  for 
tracing  purposes.  For  purposes  of  this    ' 
section,  the  term  "product  identification 
code"  includes  any  numbers,  hitters, 
symbols,  dates,  or  other  codes  placed  on 
the  label  or  container  by  which  the 
producer  may  be  able  to  trace  a  produtt 
back  to  a  particular  production  lot  or 
batch,  bottling  line,  or  date  of  removal. 

(ii)  Persons  who  wish  to  relabel  in 
accordance  with  paragraph  (c)(2)(i)  of 
this  section  must  give  prior  written 
notice  to  the  Director  of  their  intent  to 
relabel,  A  notice  of  intent  to  relabel  malt 
beverages  shall  be  accompanied  by  two 
complete  sets  of  the  old  labels  and  two 
compJete  sets  of  any  proposed  new 
labels,  together  with  a  statement  of  the 
reasons  for  relabeling,  the  quantity  and 
the  location  of  the  mall  beverages,  and 
the  name  and  address  of  the  person 
conducting  the  relabeling  activity,  in 
addition,  persons  desiring  to  relabel 
malt  beverages  must  provide  evidence 
that  they  have  applied  for  and  received 
a  certificate  of  label  approval.  ATF  F 
5 100.31,  covering  such  products. 

[:i]  Labels  identifying  wholesale  or 
retail  distributor.  There  may  be  added  to 
the  bottle,  after  removal  from  customs 
custody,  or  prior  to  or  after  removal 
from  bonded  premises,  without  notice 
to  ATF.  a  label  identifying  the 
wholesale  or  retail  distributor  thereof  or 


identifying  the  purchaser  or  consumer, 
and  containing  no  references  whatever 
to  the  characteristics  of  the  product. 

(d)  Customs  bonded  warehouses. 
Imported  malt  beverages  held  in  a 
Customs  bonded  warehouse  may  be 
relabeled  without  notice  to  ATF,  as  long 
as  such  relabeling  is  done  under  the 
supervision  of  Customs  officers,  in 
compliance  with  all  applicable  Customs 
requirements,  and  the  effect  of  the 
relabeling  is  not  to  remove  fr'om  the 
container  or  label  any  product 
identification  code  placed  on  the 
container  or  label  by  the  producer  for 
tracing  purposes.  As  provided  in  §  7.31, 
no  imported  malt  beverages  in 
containers  shall  be  released  from 
Customs  custody  for  consumption 
without  a  certificate  of  label  approval. 

(e)  Foreign  trade  zones.  (1)  Domestic 
malt  beverages  which  have  been 
withdrawal  without  payment  of  tax  for 
deposit  in  a  foreign  trade  zone  pending 
exportation  may  be  relabeled  without 
notice  to  ATF  as  long  as  such  relabeling 
is  done  under  the  supervision  of 
Customs  officers,  in  compliance  with  all 
apphcable  Customs  requirements,  and 
the  effect  of  the  relabeling  is  not  to 
remove  from  the  container  or  label  any 
markings  required  by  Part  25  of  this., 
chapter  or  any  product  identification 
code  placed  on  the  container  or  label  by 
the  producer  for  tracing  purposes. 

(2)  Imported  malt  beverages  which 
have  been  entered  into  a  foreign  trade 
zone  may  be  relabeled  without  notice  to 
ATF,  as  long  as  such  relabeling  is  done 
under  Customs  supervision  and  in 
compliance  with  Customs  requirements, 
and  the  effect  of  such  relabeling  is  not 
to  remove  from  the  label  or  container 
any  product  identification  code  placed 
on  the  label  or  container  by  the 
producer  for  tracing  purposes.  As 
provided  in  §  7.31,  no  imported  malt 
beverages  in  containers  shall  be  released 
from  Customs  custody  for  consumption 
without  a  certificate  of  label  approval. 

Par.  9.  Section  7.60  is  revised  to  read 
as  follows: 

§  7.60    Exports. 

With  the  exception  of  the  regulations 
at  §  7.20(c),  (d)  and  (e),  the  regulations 
in  this  part  shall  not  apply  to  malt 
beverages  exported  in  bond. 

Signed:  January  10.  1995. 
Daniel  R.  Black, 
Acting  Director. 

|FR  Doc.  95-997  Filed  1-11-95:  1:43  pm] 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  254 
RIN  1010-AB81 

Response  Plans  for  Facilities  Seaward 
of  the  Coast  Line 

agency:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  proposed  rule  to 
implement  the  Oil  Pollution  Act  of  1990 
(OPA)  would  establish  requirements  for 
spill-response  plans  for  oil  handling 
facilities  seaward  of  the  coast  bne, 
including  associated  pipelines.  The 
proposed  rule  provides  guidance  to 
owners  and  operators  for  preparing  and 
submitting  these  spill-response  plans. 
DATES:  Comments  must  be  received  or 
postmarked  by  March  14,  1995. 
ADDRESSES:  All  comments  concerning 
this  proposed  rule  should  be  mailed  or 
hand-carried  to  the  Minerals 
Management  Service,  Mail  Stop  4700; 
381  Elden  Street;  Hemdon,  Virginia 
22070-^817,  Attention:  Chief, 
Engineering  and  Standards  Branch. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  V.  Mirabella  or  Lawrence  Ake, 
Engineering  and  Standards  Branch, 
telephone  (703)  787-1600. 
SUPPLEMENTARY  INFORMATION:  In  August 
1990,  Congress  passed  the  OP.A 
containing  various  provisions  to 
strengthen  oil-spill  prevention  efforts 
and  oil-spill  response  capability.  The 
OPA  included  amendments  to  section 
311  of  the  Federal  Water  Pollution 
Control  Act  (FWPCA).  The  President 
signed  Executive  Order  (E.O.)  12777  on 
October  18,  1991  (56  FR  54757),  to 
implement  these  new  authorities. 
Section  2(b)(3)  of  E.O.  12777  delegated 
to  the  Secretary  of  the  Interior 
(Secretary)  those  responsibilities  under 
section  311(j)(l)(C)  of  the  FWPCA. 
'requiring  the  Secretary  to  establish 
procedures,  methods,  and  requirements 
for  equipment  to  prevent  and  contain 
discharges  of  oil  and  hazardous 
substances  from  offshore  facilities, 
including  associated  pipelines.  Under 
section  2(d)(3)  of  E.O.  12777,  section 
311(j)(5)  of  FWPCA.  and  section 
4202(b)(4)  of  OPA,  the  Secretary  is 
required  to  issue  regulations  requiring 
the  owners  or  operators  of  offshore 
facilities,  including  associated 
pipelines,  to  prepare  and  submit 
response  plans  that  ensure  the 
availability  of  private  spill-response 
personnel  and  equipment  and  to  permit 
the  operation  of  offshore  facilities, 


including  associated  pip>elines,  without 
approved  response  plans  if  certain 
conditions  are  met.  Under  section 
2(e)(3)  of  E.O.  12777  and  section 
311(j){6)(A)  of  FWPCA,  the  Secretary 
must  require  periodic  inspections  of 
containment  booms  and  equipment 
used  to  remove  discharges  at  offshore 
facilities,  including  associated 
pipelines.  The  Secretary  has  redelegated 
these  responsibilities  to  the  Director. 
MMS. 

Under  OPA  and  E.O.  12777,  MMS  is 
to  administer  these  new  requirements 
for  all  "offshore"  faciUties  in,  on,  or 
under  coastal  waters  of  the  territorial 
sea,  rivers,  lakes,  and  other  navigable 
waters  within  the  States  and  Territories 
of  the  United  States  or  otherwise  subject 
to  U.S.  jurisdiction  including  State 
submerged  lands.  The  MMS  negotiated 
a  redelegation  of  its  responsibilities  for 
"offshore"  facilities  located  landward  of 
the  coast  line  to  other  Federal  agencies 
with  existinginland  regulatory 
capabilities  and  responsibilities.  This 
redelegation  was  published  in  the 
Federal  Register  on  February  28,  1994 
(59  FR  9494).  Accordingly,  this 
proposed  rule  addresses  only  facilities 
seaward  of  the  coast  line. 

The  MMS  beUeves  that  adequate  spill 
prevention  regulations  meeting  the 
requirements  of  OPA  currently  exist  for 
facilities  in  the  Outer  Continental  Shelf 
(OCS)  at  30  CFR  part  250.  In  addition, 
all  States  with  facilities  seaward  of  the 
coast  line  have  existing  programs  to 
prevent  spills.  For  these  reasons,  MMS 
does  not  propose  regulations  to 
implement  the  spill-prevention 
requirements  of  section  311(j)(l)(c)  of 
the  FWPCA  at  this  time.  The  proposed 
rule  requires  that  plan  submitters 
provide  information  on  the  prevention 
methods  they  must  utilize  during 
operations  in  State  waters. 

The  MMS  will  work  with  States  on 
compatible  spill-prevention  rules  for 
facilities  in  State  waters  seaward  of  the 
coast  line.  The  MMS  has  executed  a 
Memorandum  of  Understanding  (MOU) 
with  the  State  of  Texas  General  Land 
Office  and  is  discussing  MOUs  with  the 
States  of  Alaska,  California,  and 
Louisiana.  Further  coordination  is 
planned  with  States  to  ensure  that 
regulations  are  compatible.  Commenters 
are  urged  to  provide  comments  on  the 
tvpes  of  prevention  rules  that  should  be 
required. 

During  the  preparation  of  this  notice 
of  proposed  rulemaking.  MMS 
participated  with  three  other  Federal 
agencies  in  the  drafting  of  the  National 
Preparedness  for  Response  Exercise 
Program  (PREP).  The  agencies  (U.S. 
Coast  Guard.  Environmental  Protection 
Agency,  Research  and  Special  Projects 
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and  MMS)  worked  with 
private  industry  to  develop 
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plans  no  public  hearing  at 
F  arsons  wishing  to  request  a 
should  make  a  request  by 
«1MS  at  the  address  provided 
jublic  hearing  will  aid  in  the 
pme  nt  of  a  final  rule,  the  date  and 
public  hearing  will  be 
announcec  in  the  Federal  Register. 

Author: '  'his  document  was  prepared 
by  Lawreni  e  Ake,  Engineering  and 
Technolog;  ■  Division.  MMS. 

E.0. 12866 

This  pro  >osed  rule  was  reviewed 
under  E.O.  12866.  The  proposed  rule 


was  determined  to  not  be  a  significant 
rule  under  the  criteria  of  E.O.  12866. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  (DOI) 
has  determined  that  this  proposed  rule 
will  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities.  In 
general,  the  entities  that  engage  in 
offshore  oil  and  gas  activities  are  not 
considered  small  due  to  the  technical 
and  financial  resources  and  experience 
necessary  to  safely  conduct  such 
activities. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  proposed  rule  has 
been  approved  by  to  the  Office  of 
Management  and  Budget  (0MB)  as 
required  by  44  U.S.C.  3501  et  seq.  The 
collection  of  this  information  has  been 
assigned  OMB  clearance  number  1010- 
0091. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  106.5  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Information  Collection  Clearance 
Officer;  Minerals  Management  Service: 
Mail  Stop  2053;  381  Elden  Street; 
Hemdon.  Virginia  22070-4817  and  the 
Office  of  Management  and  Budget; 
Paperu'ork  Reduction  Project  (1010- 
0091);  Washington.  DC  20503. 

Takings  Implication  Assessment 

The  DOI  certifies  that  the  proposed 
rule  does  not  represent  a  governmental 
action  capable  of  interference  with 
constitutionally  protected  property 
rights.  Thus,  a  Takings  Implication 
Assessment  need  not  be  prepared 
pursuant  to  E.O.  12630. 

E.O.  12778 

The  DOI  has  certified  to  OMB  that 
these  proposed  regulations  meet  the 
applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  E.O.  127^8. 

National  Environmental  Policy  Act 

The  DOI  has  determined  that  this 
action  does  not  constitute  a  major 
Federal  action  affecting  the  quality  of 
the  human  environment;  therefore, 
preparation  of  an  Enviroiunental  Impact 
Statement  is  not  required. 


List  of  Subjects  in  30  CFR  Part  254 

Continental  shelf.  Environmental 
protection.  Oil  and  gas  development 
and  production.  Oil  and  gas  exploration. 
Oil  pollution,  Pipelines. 

Dated:  November  1,  1904. 
Bob  Armstrong, 

Assistant  Secretary:  Land  and  Miiwmis 
Management. 

For  the  reasons  set  forth  in  the 
preamble,  30  CFR  part  254  is  propostMJ 
to  be  revised  as  follows: 

PART  254— RESPONSE  PLANS  FOR 
FACILITIES  LOCATED  SEAWARD  OF 
THE  COAST  LINE 

Sw.. 

254.0  Authority  for  iiiforinalion  coilfttion. 

254.1  Purpose  and  implfmentation. 

254.2  Definitions. 

254.3  General  requirements. 

254.4  Submission  of  information. 

254.5  Response  plans  for  Outer  ContintiUii! 
Shelf  (OCS)  facilities. 

254.6  Worst  case  discharge. 

254.7  Determining  response  equipment 
capacities. 

254.8  Training. 

254.9  Drills. 

254.10  Maintenance  and  periodic 
inspection  of  equipment. 

254.11  Equipment  performance  testing. 

254.12  Notification  requirements. 

254.13  Plan  revision  and  resubmission. 

254.14  Response  plans  for  facilities  in  Stiitc 
waters  located  seaward  of  the  coast  line. 

254.15  Approval  of  plans. 

Authority:  33  U.S.C.  1321. 

§  254.0    Authority  for  information 
collection. 

The  information  collection 
requirements  in  30  CFR  part  254  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq.  and  assigned 
clearance  number  1010-0091.  Tho 
information  is  being  collected  to  inform 
the  Minerals  Management  Service 
(MMS)  of  owner,  operator,  and  lessee 
preparations  for  response  to  potential 
pollution  of  the  offshore  environment. 
The  requirement  to  respond  is 
mandatory.  The  public  reportng  burden 
for  this  collection  of  information  is 
estimated  to  average  106.5  hours  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  the  burdens 
indicated  for  a  specific  information 
collection  or  any  other  aspect  of  the 
collection  of  information  pursuant  to 
the  provisions  of  this  part,  including 
suggestions  for  reducing  the  burden,  to 
the  Information  Collection  Clearance 
Officer;  Minerals  Management  Service; 


Mail  Stop  2053;  381  Elden  Street; 
Hemdon.  Virginia  22070-4817  and  the 
Office  of  Management  and  Budget;     . 
Paperwork  Reduction  Project  (1010- 
0091);  Washington,  DC  20503. 

§254.1    Purpose  and  implementation. 

(a)  With  this  part.  MMS  establishes 
requirements  for  spill-response  plans  for 
facilities  located  seaward  of  the  coast 
line,  including  those  facilities  in  State 
water  located  seaward  of  the  coast  line. 
Each  owner  or  operator  of  a  facility 
located  seaward  of  the  coast  line  must 
have  a  spill-response  plan  that  covers 
each  facility. 

(b)  The  provisions  of  the  plan  must  be 
carried  out  whenever  there  is  a  release 
of  oil  or  a  hazardous  substance  into 
waters  adjacent  to  the  facility.  If  there  is 
a  spill,  a  designated  qualified  individual 
must  immediately  initiate  actions 
described  under  the  plan. 

(c)  No  facility  located  seaward  of  the 
coast  line  may  be  used  to  handle,  store, 
or  transport  oil  unless  a  response  plan 
has  been  submitted  and  approved,  and 
the  facility  is  being  operated  in 
compliance  with  the  plan.  Owners  and 
operators  of  abandoned  facilities  must 
maintain  a  current  response  plan  until 
the  facility  is  physically  removed  or 
dismantled  and  the  Regional  Supervisor 
provides  written  notice  that  a  response 
plan  is  no  longer  required. 

(d)  Notwithstanding  the  provisions  of 
paragraph  (c)  of  this  section,  a  facility 
may  continue  to  be  used  to  handle, 
store,  or  transport  oil  for  2  years  after 
the  date  of  submission  of  a  response 
plan,  pending  approval  of  the  plan.  In 
order  to  continue  to  operate  a  facility 
without  an  approved  plan,  the  facility 
owner  or  operator  must  certify  in 
writing  to  the  Regional  Supervisor  that 
he  has  ensured  by  contract  the 
availability  of  private  personnel  and 
equipment  necessary  to  respond,  to  the 
maximum  extent  practicable,  to  a  worst 
case  discharge.  A  copy  of  the  contract(s) 
must  accompany  the  certification. 

(e)  0\*'ners  or  operators  with  spill- 
respon.sf-  plans  currently  approved  by 
MMS  niust  submit  the  information  to 
comply  with  this  part  when  submitting 
the  first  required  annual  update  after 
(the  effective  date  of  the  final  rule].  The 
Regional  Supervisor  may  extend  this 
deadline  up  to  90  days  upon  request. 

(f)  Nothing  in  this  section  shall  relieve 
the  owner  or  operator  from  taking  all 
appropriate  actions  necessary  to 
immediately  abate,  contain,  and  remove 
any  oil  or  hazardous  substance  spill. 

§  254.2    Definitions. 
For  the  purposes  of  this  part: 
Adverse  weather  conditions  means 

weather  conditions  that  make  it  difficult 


for  response  equipment  and  personnel 
to  clean  up  or  remove  spilled  oil  or 
hazardous  substances.  These  include, 
but  are  not  limited  to:  fog,  inhospitable 
water  and  air  temperatures,  wind,  sea 
ice,  current,  and  sea  states. 

Area  Contingency  Plan  means  the 
Area  Contingency  Plan  prepared  and 
published  under  section  31  l(j)  of  the 
Federal  Water  Pollution  Control  Act 
(FWPCA).  as  amended  by  the  Oil 
Pollution  Act  of  1990  (OPA). 

Coast  line  means  the  line  of  ordinary 
low  water  along  that  portion  of  the  coast 
which  is  in  direct  contact  with  the  open 
sea  and  the  line  marking  the  seaward 
limit  of  inland  waters. 

Facility  means  any  structure,  group  of 
structures,  equipment,  or  device  (other 
than  a  vessel)  which  is  used  for  one  or 
more  of  the  following  purposes: 
exploring  for,  drilling  for,  producing, 
storing,  handling,  transferring, 
processing,  or  transporting  oil.  The  term 
excludes  deepwater  ports  and  their 
associated  pipelines  as  defined  by  the 
Deepwater  Port  Act  of  1974  but  includes 
other  pipelines  used  for  one  or  more  of 
these  purposes. 

Hazardous  substance  means  any 
substance  designated  pursuant  to 
section  1321(b)(2)(A)  of  the  FWPCA  as 
amended  and  listed  at  40  CFR  116.4. 

Maximum  extent  practicable  means 
the  limits  of  available  technology,  as 
well  as  the  practical  limits  of  personnel, 
to  respond  to  a  worst  case  discharge  in 
adverse  weather. 

Mobile  Offshore  Drilling  Unit  (MODU) 
means  a  vessel  capable  of  engaging  in 
drilling  operations  for  the  exploration  or 
exploitation  of  subsea  resources  of  oil, 
gas,  or  minerals.  An  MODU  is  classified 
as  a  facility  when  engaged  in  drilling  or 
downhole  operations. 

National  Contingency  Plan  means  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  prepared 
and  published  under  section  311(d)  of 
the  FWPCA,  as  amended  by  OPA,  (33 
U.S.C.  1321(d))  or  revised  under  section 
105  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liabiiitv  Act  (42 
use.  9605). 

Oil  means  hydrocarbons  produced  at 
the  wellhead  in  liquid  form  (includes 
distillates  or  condensate  associated  with 
produced  natural  gas),  as  well  as  oil  of 
any  kind  or  in  any  form,  including  but 
not  hmited  to  petroleum,  fuel  oil, 
sludge,  oil  refuse,  and  oil  mixed  with 
wastes  other  than  dredged  spoil. 

Oil  spill  removal  organization  lOSRO) 
means  an  entity  contracted  by  an  owner 
or  operator  to  provide  spill-response 
equipment  and/or  manpower  in  the 
event  of  an  oil  or  hazardous  substance 
spill. 


Outer  Continental  Shelf  means  all 
submerged  lands  lying  seaward  and 
outside  of  the  area  of  lands  beneath 
navigable  waters  as  defined  in  section  2 
of  the  Submerged  Lands  Act  (43  U.S.C. 
1301)  and  of  w  hich  the  subsoil  and 
seabed  appertain  to  the  United  States 
and  are  subject  to  its  jurisdiction  and 
control. 

Owner  or  operator  means  the 
individual,  partnership,  firm,  or 
corporation  having  ownership,  control, 
or  management  of  operations  on  the 
leased  or  permitted  aiea  where  the 
facility  is  located  or  the  holder  of  a 
pipeline  right-of-wav  or  a  right  of  use 
and  easement  granted  under  applicable 
State  law  or  the  OCS  Lands  Act.  as 
amended,  for  the  area  in  which  the 
facility  is  located. 

Pipeline  means  pipe  and  any 
associated  equipment,  appurtenance,  or 
building  used  or  intended  for  use  in  the 
transportation  of  oil  located  seaward  of 
the  coast  line,  except  those  used  for 
deepwater  ports.  Pipelines  do  not 
include  vessels  such  as  barges  or  shuttle 
tankers  used  to  transport  oil  from 
facilities  located  seaward  of  the  coast 
line. 

Qualified  individual  means  a  person 
identified  in  the  response  plan  who  h.4S 
the  responsibility  and  authority  to 
initiate  spill  cleanup  operations, 
obligate  funds  to  carry  out  response 
activities,  and  act  as  liaison  with  the 
predesignated  Federal  On-Scene 
Coordinator.  The  quahfied  individual  is 
a  member  of  the  spill  management  team. 

Regional  Supervisor  means  the  KLMS 
officer  with  responsibility  and  authority 
for  operations  or  other  designated 
program  hinctions  within  an  MMS 
Region. 

Spill  management  team  means  the 
persons  identified  in  a  response  plan 
who  staff  the  organizational  structure  to 
manage  spill  response  implementation. 

Spill  response  operating  team  means 
persons  who  respond  to  spills  through 
deployment  and  operation  of  oil-spiil 
response  equipment. 

State  waters  located  seaward  of  the 
coast  line  means  the  belt  of  the  seas 
measured  from  the  coast  line  and 
extending  seaward  a  distance  of  3  miles 
(except  for  the  coast  of  Texas  and  the 
Gulf  coast  of  Florida,  where  the  Stat? 
waters  extend  seaward  a  distance  of  3 
leagues).  Exceptions  to  this  definition 
may  be  negotiated  between  Federal 
agencies  for  the  purpose  of  efficient  u^e 
of  Federal  regulatory  resources.  Affected 
owners  or  operators  will  be  notified  in 
WTiting  of  anv  such  exceptions. 

§254.3    General  requirements. 

(a)  When  compliance  by  an  owner  or 
operator  is  required,  such  compliance 
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appropriate  MMS  regional  office  at  the 
address  in  this  section: 

(a)  Send  documentation  for  facilities 
located  seaward  of  the  coast  line  of 
Alaska  to:  Minerals  Management 
Service,  Regional  Supervisor,  Field 
Operations.  Alaska  OCS  Region.  949 
East  36th  Avenue,  Anchorage.  AK 
99508-4302. 

(b)  Send  documentation  for  facilities 
in  the  Gulf  of  Mexico  or  Atlantic  Ocean 
to:  Minerals  Management  Service. 
Regional  Supervisor,  Field  Operations, 
Gulf  of  Mexico  OCS  Region.  1201 
Elmwood  Park  Boulevard.  New  Orleans. 
LA  70123-2394. 

(c)  Send  documentation  for  facilities 
in  the  Pacific  Ocean  (except  seaward  of 
the  coast  line  of  Alaska)  to:  Minerals 
Management  Service,  Regional 
Supervisor,  Field  Operations,  Pacific 
OCS  Region,  770  Paseo  Camarillo, 
Camarillo.  CA  93010-6064. 

§  254.5    Response  plans  for  Outer 
Continental  Shelf  (OCS)  facilities. 

Owners  or  operators  of  OCS  facilities 
must  develop,  submit,  and  maintain  a 
spill-response  plan  that  demonstrates  an 
ability  to  respond  quickly  and 
effectively  whenever  oil  or  hazardous 
substances  are  discharged  as  a  result  of 
their  activities.  The  response  plan  must 
be  prepared  in  accordance  with  the 
following: 

(a)  A  response  plan  must  be  divided 
into  the  sections  listed  in  this 
paragraph.  It  must  also  have  some  easily 
found  marker  identifying  each  section 
listed  in  this  paragraph.  Alternative 
formats  and  contents  are  allowed  if  the 
owner  or  operator  can  demonstrate  to 
the  Regional  Supervisor  that  they 
pro\ide  for  equal  or  greater  levels  of 
preparedness. 

(1)  Introduction  and  plan  contents. 

(2)  Emergency  response  action  plan. 

(3)  Spill  scenarios. 

(4)  Training  and  drills. 

(5)  Plan  review  and  update 
procedures. 

(6)  Appendices: 

(i)  Equipment  inventories, 
(ii)  Contractual  agreements, 
(iii)  Dispersant  use  plan, 
(iv)  In  situ  burning  plan. 

(b)  For  both  initial  and  subsequent 
submissions,  a  response  plan  that  does 
not  follow  the  format  specified  in 
paragraph  (a)  of  this  section  must  be 
supplemented  with  a  cross-reference 
table  to  identify  the  location  of  the 
applicable  sections. 

(c)  (1)  The  introduction  and  plan 
contents  section  must  provide: 

(i)  A  map  showing  the  location  of 
each  facility  covered  by  the  plan  and  a 
description  of  each  facility; 

(ii)  A  table  of  contents; 


(iii)  A  record  of  changes  to  record 
information  on  plan  updates;  and 

(iv)  A  cross-reference  table,  if  needed. 

(2)  The  emergency  response  action 
plan  section  must  include: 

(i)  Designation,  by  name  or  position, 
of  a  trained  spill  management  team 
available  on  a  24-hour  basis.  The  team 
must  include,  as  a  minimum,  a  trained 
qualified  individual  and  alternate  who 
is  charged  with  the  responsibility  and  is 
delegated  authority  for  directing  and 
coordinating  response  operations.  A 
description  of  the  responsibilities  emd 
authorities  of  each  member  of  the  spill 
management  team  shall  be  set  forth  with 
specificity. 

(ii)  Designation,  by  name  or  position, 
of  a  spill  response  operating  team 
comprised  of  trained  personnel 
available  on  a  24-hour  basis  and  able  to 
respond  within  a  reasonable  minimum 
specified  time. 

(iii)  A  planned  location  for  a  spill 
response  operations  center  and 
provisions  for  primary  and  alternate 
communications  systems  for  directing 
the  coordinated  overall  response 
operations.  Telephone  and  facsimile 
numbers  should  be  provided  and,  if    ^ 
appropriate,  the  primary  and  secondarj' 
radio  frequencies  that  will  be  used. 

(iv)  Procedures  for  the  early  detection 
of  a  spill  and  a  discussion  of  prioritized 
procedures  that  facility  personnel  must 
use  to  mitigate  or  prevent  a  discharge  or 
threat  of  a  discharge  of  oil  or  a 
hazardous  substance  including 
emergency  situations  such  as  an 
explosion  or  fire. 

(v)  Notification  procedures,  including 
a  current  list  of  names,  telephone 
numbers  (including  facsimile  numbers 
if  applicable),  and  addresses  of  the 
following:  the  qualified  individual  and 
alternate  who  are  to  receive  notification 
of  a  spill;  other  spill  response 
management  team  members;  the  OSRO's 
that  the  plan  cites;  the  Federal,  State, 
and  local  regulatory  agencies  that 
should  be  consulted  to  obtain  site 
specific  environmental  information;  and 
the  Federal.  State,  and  local  regulatory 
agencies  that  are  to  be  notified  when  a 
spill  of  oil  or  a  hazardous  substance 
occurs  or  is  discovered.  Response 
personnel;  appropriate  Federal.  State, 
and  local  officials;  and  the  Regional 
Supervisor  must  be  notified  of  spills 
within  the  timeframes  specified  in 
§  254.12  of  this  part.  The  plan  must 
provide  for  the  use  of  the  oil  spill/ 
hazardous  substance  reporting  forms 
included  in  the  Area  Contingency  Plan. 

(vi)  Identification  of  response 
equipment,  persormel,  materials, 
support  vessels,  and  procedures  the 
operator  will  employ  in  response  to  any 
type  of  oil  discharge,  including 


continuous  oil  discharges  (including  a 
worst  case  scenario  as  defined  in  30 
CFR  254.6),  and  spills  of  short  duration 
and  limited  maximum  volume  (e.g.. 
tank  overflows,  hose  failures).  The  plan 
must  identify  the  location  of  all 
response  equipment  as  well  as  the 
amount  of  time  required  to  respond  to 
a  spill  at  the  facility.  Response 
equipment,  vessels,  and  strategies 
identified  in  the  plan  must  be  suitable, 
within  the  limits  of  current  technology, 
for  the  range  of  environmental 
conditions  anticipated  during  operation 
of  the  facility,  and  identified  persormel 
must  be  capable  of  operating  response 
equipment. 

(Aj  Owners  and  operators  must  utilize 
standardized,  defined  terms  when 
describing  the  capabilities  of  response 
equipment  and  the  environmental 
conditions  anticipated.  An  example  of 
.icceptable  tijrms  would  be  those 
defined  in  American  Society  for  Testing 
of  Materials  (ASTM)  publication  F  625. 
"Standard  Practice  for  Describing 
Environmental  Conditions  Relevant  to 
Spill  Control  Svstems  for  Use  on 
Water,"  and  ASTM  F  818,  "Standard 
Definitions  of  Terms  Relating  to  Spill 
Response  Barriers." 

(B)  The  total  distance  of  the  facility 
f.-ora  the  response  equipment  storage 
r.rea  must  be  used  to  compute  response 
times,  as  well  as  the  time  to  secure 
auxiliary  equipment  such  as  workboats. 

(C)  The  effective  daily  recovery 
capacity  of  the  equipment  identified  in 
the  plan  must  be  computed  and 
identified  and  be  sufficient  to  respond 
to  the  worst  case  spill  scenario  to  the 
maximum  extent  practicable.  Effective 
daily  recovery  capacities  shall  be 
computed  using  the  methods  described 
in  §254.7  of  this  part. 

(D)  Ve.ssels  or  vessel  types  used  to 
deplo\-  1'^i.ponse  equipment  must  be 
capable  of  operating  and  safely 
deploying  equipment  in  the 
environmental  conditions  in  which  the 
equipment  will  be  used. 

(vii)  Provisions  for  storage,  transfer, 
and  disposal  of  recovered  oil,  oil 
contaminated  material,  and  other 
hazardous  wastes. 

(viii)  A  listing  of  the  types  and 
nhararteristics  of  the  oil  and  hazardous 
substances  produced,  handled,  or  stored 
at  the  facility. 

(3)  The  spill  scenarios  section  must 
include: 

(i)  Oil-spill  trajectory  analyses  that  are 
specific  to  the  area  of  operations  shall 
be  referenced  and  summarized.  Owners 
and  operators  must,  as  a  minimum,  use 
a  trajectory  analysis  to  determine  the 
maximum  distance  from  the  facility  that 
oil  could  move  in  48  hours,  based  on  a 
worst  case  discharge  and  credible 


adverse  winds  and  currents  over  a  range 
of  seasons  and  weather  conditions. 
Facilities  located  in  OCS  areas  for 
which  MMS  prepared  a  lease  sale 
Environmental  Impact  Statement  (EIS) 
may,  upon  approval  of  the  Regional 
Supervisor,  reference  and  summarize 
the  3-day  conditional  probabilities  for  a 
hypothetical  spill  site  in  the  EIS. 

(ii)  Provisions  for  monitoring  and 
predicting  spill  movement. 

(iii)  A  listing  of  areas  of  special 
economic  or  environmental  importance 
potentially  impacted  by  a  spill  and 
strategies  to  be  used  for  their  protection 
As  a  minimum,  the  list  must  include 
those  areas  of  special  economic  and 
environmental  importance  listed  in  the 
appropriate  Area  Contingency  Plan. 

(A)  .A  plan  for  protecting  and 
minimizing  the  risk  and  damage  to  fish 
and  wildlife  resources  that  may  be 
jeopardized  by  a  spill.  The  plan  shall 
include  maps  depicting  protection 
strategies  for  areas  identified  as  havinu; 
special  economic  or  pn\  ironmental 
importance. 

(B)  Resened. 

(4)  The  training  and  drills  section 
must  include: 

(i)  Training  requirements  fur 
personnel  in  accordant  e  with  §  254.8  of 
this  part. 

(A)  The  response  plan  must  identify 
the  training  provided  to  each  iuflividual 
having  responsibility  under  the  plan. 
The  plan  mijst  designate  a  location 
where  course  completion  certificates  or 
attendance  records  for  this  training  will 
be  kept.  All  training  certificates  and 
attendance  records  must  be  made 
available  to  any  authorized  MM.S 
representative  upon  request. 

(B)  Resen-ed. 

(ii)  Requirements  for  drills  in 
accordance  with  §  254.9  of  this  pail. 

(5)  The  plan  review  and  update 
procedures  section  must  iiu  i'.;dc  the 
policies  the  lessee  or  operator  viill  u.se 
to  meet  the  requirements  of  §  254.1 3  of 
this  part. 

(6)  Appendices  must  include: 
ft)  Equipment  inventories. 

(A)  An  inventor}-  of  spill-response 
equipment,  materials,  and  supplies 
which  are  available  locally  and 
regionally. 

(B)  Provisions  for  the  inspecti.m  and 
maintenance  of  spill-response 
equipment  in  accordance  with  §  254.10 
of  this  part. 

(ii)  Contractual  agreements. 

(A)  A  copy  of  any  written  rontnictaal 
agreements  with  any  OSRO's  or  spill 
management  team  members  not 
emplovees  of  the  operator  that  are  i:ite<l 
in  the  plan.  The  agreements  must- 
identify  and  include  provisions  for 
ensuring  the  availability  of  speiifird 


personnel  and  equipment  within  the 
response  times  specified  under 
§254.5(c)(2)(vi). 

(B)  Proof  of  active  membership  in  any 
oil  spill  removal  cooperative  that  is 
identified  in  the  plan.  If  not  provided 
elsewhere  in  the  plan,  this  section  must 
also  provide  documentation  showing 
the  personnel,  equipment,  response 
times,  and  services  provided  by  the 
cooperative. 

(iii)  Dispersant  use  plan.  A  dispersant 
use  plan  including  an  inventory  and  a 
location  of  the  dispersants  which  nii^hl 
be  proposed  for  use.  a  summary  of 
toxicity  data  for  each  dispersant,  a 
description  of  the  types  of  oil  on  whit  h 
each  dispersant  is  effective,  a 
description  and  location  of  application 
equipment,  application  procedures,  and 
an  outline  of  the  procedures  owners  and 
operators  must  follow  in  obtaining 
ajjproval  for  dispersant  use.  The 
dispersant  use  plan  must  be  consistent 
with  the  dispersant  use  schedule  of  thr 
National  Contingency  Plan  and  the 
appropriate  Area  Contingency  Plan. 

(iv)  In  situ  burning  plan.  Provisions 
for  ignition  of  an  oil  spill  and  the 
guidelines  for  making  the  decision  to 
ignite.  Guidelines  must  consider 
circumstances  in  which  in  situ  burni:ig 
mav  be  appropriate,  safety  of  personnt  1 
and  property,  well  control,  availability 
of  fire  rctardant  boom,  and 
environmental  effects.  The  plan  must 
identify  an  operator's  representative 
who  has  the  authority  to  authorize 
ignition. 

(v)  Other  information  idcntififd  by 
the  Regional  Supen.  isor  as  neetled  or 
nrrossarv  for  rev  iew  and  compliance. 

§  254.6    Worst  case  discharge. 

The  plan  must  contain  a  det;iii<-d 
scenario  oi  a  worst  case  discharge  f.'-om 
the  facility  in  adverse  weather 
conditions,  including  a  discharge 
nsuiting  from  a  fire  or  explosion.  The 
calculations  used  and  the  assumptions 
made  in  determining  the  worst  case 
discharge  must  be  included  in  the  plan. 
A  spill-response  plan  must  describe  nnti 
quantify  a  worst  c  ase  discharge  as 
follows: 

(a)  For  an  oil  production  platform 
facilitv.  the  plan  will  describe  the  \v(  rsi 
case  discharge  as  a  simfimation  (if  the 
following. 

(1)  The  ma.ximuni  capacity  ul  nil  ml 
storage,  tanks  and  flow  lines  on  the 
facility. 

(2)  The  volume  (^f  oil  cal(  ul.il'-d  to 
leak  from  oil  pipelines  Conner  ted  to  the 
facility  considering  shutdown  response 
time  and  the  effect  of  hydrostatic 
pressure. 

(3)  The  amount  of  oil  possible  frnm  .n 
uncontrolled  blowout  of  the  hidieM 
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capacity  y  w\l  on  the  platform  for  a 
period  of  30  days.  The  calculation  of  the 
discharge  volume  must  include  an 
analysis  c  f  reservoir  characteristics, 
casing/pn  Kiuction  tubing  sizes,  and 
historical  production  and  reservoir 
pressure  i  ata. 

(b)  For  I  ixploratory  drilling 
operation  i,  the  response  plan  must 
describe  t  le  worst  case  discharge  as 
follows: 

(ll  The  imount  of  oil  possible  from  an 
uncontrol  ed  blowout  over  a  period  of 
30  days.  1  he  calcidation  of  the 
discharge  ^'olume  must  include  any 
known  rej  ervoir  characteristics.  If 
reser\'oir  <  haracteristics  are  unknown, 
the  plan  must  use  analog  reser\'oirs  from 
.  the  area  aj  id  give  an  explanation  for  the 
selection  ( if  the  reservoir(s)  used. 

(2)  Rese  ved. 

(c)  For  a  pipeline  facility,  the 
response  [  Ian  must  describe  the  worst 
case  disch  irge  as  follows: 

(1 J  The  folume  of  oil  equal  to  the 
pipeline  s;  'stem  release  detection  time 
in  hours,  j  lus  the  shutdown  response 
time  in  ho  irs  (may  be  based  on  an 
automatic  shutdown  system),  multiplied 
by  the  higlest  hourly  oil  flow  rate  over 
the  precec  ing  12-month  period,  plus  the 
total  volui  le  of  oil  contained  within  the 
largest  seg  -egated  segment  of  the  pipe, 
as  identifii  sd  for  a  particular  area. 

(2)  Reserved. 

(d)  For  f  aragraph  (a),  (b),  and  (c)  of 
this  sectio  i,  the  plan  must  take  into 
account  ar  d  address  adverse  weather 
conditions  for  the  operating  area, 
including  vave  heights,  currents,  and 
weather-re  ated  visibiUty,  as  well  as  ice 
and  tempe  rature-related  problems, 
when  appt  Dpriate.  The  plan  must  cite 
mechanica  I  equipment  in  the  response 
inventory  i  )nly  when  the  equipment  is 
effective  ir  the  adverse  weather 
conditions  described. 

(e)  For  p  iragraph  (a),  (b),  and  (c)  of 
this  sectioi  i,  owners  or  operators  may 
provide  es  imates  of  a  worst  case 
discharge  ly  a  group  of  facilities  in  the 
same  geogi  aphic  area,  provided  the 
example  sv  bmitted  represents  the  worst 
case  scena;  io  for  that  area. 

(0  OwTie  rs  or  operators  of  facilities 
proposing  o  store,  handle,  transfer, 
process  or  ransport  oil  not  falling  into 
the  categoi  es  listed  in  paragraphs  (a), 
(b),  or  (c)  o  this  section  must  contact 
the  Region  il  Supervisor  for  instructions 
on  the  calclilation  of  a  worst  case 
discharge. 


capacity  fo  ■ 
listed,  the  effective 


JMI 


§  254.7    De^erminmg  response  equipment 
capacities. 

(a)  The : 
calculated 


p  an 


must  identify  the 
effective  daily  recovery 
the  oil  recovery  devices 
daily  recovery 


capacity  must  be  calculated  using  20 
percent  of  the  manufactiurer's  rated 
throughout  capacity  over  a  24-hour 
period.  This  20  percent  efficiency  factor 
will  take  into  account  limitations  of  the 
recovery  operations  due  to  available 
daylight,  sea  state,  temperature, 
viscosity,  and  emulsification  of  the  oil 
being  recovered. 

(b)  Owners  or  operators  wishing  to 
use  a  different  efficiency  factor  for 
specific  oil  recovery  devices  must 
submit  evidence  to  substantiate  another 
efficiency  factor.  Adequate  evidence 
includes  verified  performance  data 
measured  during  actual  spills  or  test 
data  gathered  according  to  the 
provisions  of  §  254.11  (b)  and  (c)  of  this 
part. 

§254.8    Training. 

(a)  The  owner  or  operator  must  ensure 
that  the  spill  response  operating  team  is 
provided  with  hands-on  training  classes 
at  least  annually  in  the  deployment  and 
operation  of  the  pollution  control 
equipment  to  which  it  is  assigned. 
Members  of  the  spill  response  operating 
team  and  all  private  response  personnel 
must  be  trained  to  meet  the 
Occupational  Safety  and  Health 
Administration's  standards  for 
emergency  response  operations  in  29 
CFR  1910'l20.  Those  members  of  the 
spill  response  operating  team 
responsible  for  supervising  the  team 
shall  be  trained  annually  in  directing 
the  deployment  and  use  of  response 
equipment. 

(b)  The  owner  or  operator  must  ensure 
that  the  spill  response  management 
team,  including  the  qualified  individual 
identified  in  the  plan,  is  trained 
annually  about  the  location,  intended 
use,  deployment  strategies,  and  the 
operational  and  logistical  requirements 
of  available  response  equipment,  spill 
reporting  procediu-es,  oil-spill  trajectory 
analysis,  predicting  spill  movement, 
and  other  responsibilities  they  may  have 
for  the  facihties  under  their  jurisdiction. 

§254.9    Drills. 

(a)  Each  owTier  or  operator  must 
exercise  the  entire  response  plan  at  least 
once  every  3  years.  This  requirement 
may  be  satisfied  by  separate  exercises 
for  segments  of  the  plan;  it  is  not 
necessary  to  exercise  the  full  plan  at  one 
time.  The  drills  must  simulate 
conditions  in  the  area  of  operations, 
including  seasonal  weather  variations, 
to  the  extent  practicable. 

(1)  The  KIMS  will  recognize  and  give 
credit  for  any  drills  conducted  under 
this  section  that  satisfy  some  component 
of  the  required  triennial  exercise, 
whether  initiated  by  the  owner  or 


operator  or  a  government  regulatory 
agency. 

(2)  The  drills  should  cover  a  range  of 
exercise  scenarios  over  the  3-year  period 
simulating  response  to  small  spills, 
average  spills,  and  the  worst  case  spill 
scenario. 

(b)  The  plan  must  provide,  as  a 
minimum,  for  the  following  types  of 
drills; 

(1)  An  annual  unannounced  spill 
management  team  tabletop  exercise.  The 
exercise  must  test  the  spill  management 
team's  organization,  communication, 
and  decisionmaking  in  managing  a 
response  to  a  spill  scenario  that  is  not 
revealed  to  team  members  prior  to 
commencement  of  the  exercise. 

(2)  A  semiannual  equipment 
deployment  drill  for  each  facility 
required  by  the  Regional  Supervisor  to 
maintain  response  equipment  at  the 
facility.  Each  type  of  equipment 
maintained  at  the  facility  must  be 
deployed  at  least  once  each  year.  Each 
type  need  not  be  deployed  at  each  drill. 

(3)  An  annual  notification  drill  for 
each  facihty  that  is  manned  on  a  24- 
hour  basis.  The  exercise  will  test 
commimications  between  facility 
personnel  and  the  qualified  individual 
as  well  as  the  ability  to  communicate 
pertinent  information  in  a  timely 
manner. 

(c)  Each  owner  or  operator  must 
ensure  that  the  response  equipment 
identified  in  the  plan  is  exercised  in 
annual  deployment  drills.  Each  type  of 
equipment  must  be  exercised  during 
each  triennial  period.  It  is  not  necessary 
to  deploy  each  piece  of  equipment. 
Certification  that  applicable  OSRO's  and 
oil  spill  removal  cooperatives  have 
deployed  each  type  of  equipment  must 
be  maintained  at  a  location  designated 
in  the  plan.  A  response  to  an  actual  spill 
may  be  substituted  for  a  deploynient 
exercise. 

(d)  The  plan  (and  the  yearly  update) 
must  provide  a  time  schedule  for  drills 
with  a  list  of  any  equipment  to  be 
deployed.  The  schedule  shall  provide 
sufficient  advance  notice  to  allow  MMS 
personnel  to  witness  any  of  the 
scheduled  drills.  Drill  conditions, 
results,  and  the  names  of  participants  in 
the  drill  shall  be  recorded  and  the 
records  maintained  for  3  years  at  a  site 
designated  in  the  plan  and  made 
available  to  MMS  personnel. 

(e)  The  Regional  Supervisor  may 
require  an  increase  in  the  frequency  or 
a  change  in  the  location  of  the  drills, 
equipment  to  be  deployed, or 
deployment  procedures  and  strategies. 
The  Regional  Supervisor  may  evaluate 
the  results  of  drills  and  advise  the  lessee 
or  operator  of  any  needed  changes  in 


response  equipment,  proce'^iireb.  im 
strategies 

(0  The  Regional  Supervisor  wiU 
periodically  initiate  unaxmounced  drills 
to  test  the  spill  response  prepardeness 
of  owners  and  operators. 

§  254.10    Maintenance  and  periodic 
insoection  of  equipment 

la)  The  spill-response  equipment 
listed  in  the  plan  must  be  inspected  and 
maintained,  as  necessary,  to  ensure 
optimal  performance. 

(b)  The  plan  must  provide  for 
inspecting  response  equipment 
included  in  the  plan.  Inspections  must 
be  made  at  least  monthly,  and  records 
of  the  inspections  must  be  maintained 
for  at  least  2  years  at  a  site  specified  in 
the  plan. 

§  254.1 1     Equipment  performance  testing. 

(a)  The  MMS  may  require  testing  of 
any  spill  removal  equipment  listed  in 
the  response  plan  to  ensure  that  the 
equipment  meets  the  performance 
standards  stated  in  the  plan.  The 
Regional  Supervisor  may  require  testing 
if  the  equipment: 

(1)  Has  been  modified, 

(2)  Has  been  damaged  and  repaired,  or 

(3)  Has  a  claimed  effective  daily 
recovery  capacity  that  is  inconsistent 
with  data  otherwise  available  to  the 
Regional  Supervisor. 

(b)  Testing  of  booms  must  be 
conducted  in  accordance  with  test 
criteria  approved  by  MMS.  The 
document  "Test  Protocol  for  the 
Evaluation  of  Oil-Spill  Containment 
Booms,"  available  from  MMS,  may  be 
used  for  guidance.  Testing  of  skimmers 
must  also  be  conducted  in  accordance 
with  test  criteria  approved  by  MMS.  The 
docLunent  "Suggested  Test  Protocol  for 
the  Evaluation  of  Oil  Spill  Skimmers  for 
the  OCS,"  available  from  MMS,  may  be 
used  for  guidance. 

(c)  All  testing  is  the  responsibility  of 
the  owner  or  operator,  who  is  also 
responsible  for  the  accuracy  of  the 
information  submitted. 

§254.12    Notification  requirements. 

(a)  In  the  event  of  a  spill,  the  person 
designated  as  the  qualified  individual 
must  immediately  notify  response 
personnel  as  well  as  appropriate 
Federal.  State,  and  local  officials. 

(b)  The  Regional  Supervisor  must  be 
notified  orally  within  the  following  time 
limits: 

(1)  Within  12  hcurs  if  the  spill  is  one 
barrel  or  less,  and 

(2)  Without  delay  if  the  spill  is  more 
than  one  barrel.  The  qualified 
individual  must  confirm  reports  of 
spills  of  more  than  one  barrel  in  writing. 


9  254.1 3    Plan  revision  and  resubmission. 

la)  Owners  or  operators  inusi  review 
tneir  spill-response  plans  at  least 
annually  and  submit  all  resulting 
modifications  to  the  Regional 
Supervisor.  If  this  review  does  not  result 
in  modifications  to  the  plan,  the  facility 
owner  or  operator  must  inform  the 
Regional  Supervisor  in  writing  that 
there  are  no  changes 

(b)  Owners  or  operators  must  submit 
revisions  to  their  plans  for  approval  at 
least  15  days  before  the  effective  date  of 
the  changes.  Revisions  are  required 
whenever: 

(1)  A  change  occurs  in  the  number  of 
facilities  covered  by  the  plan; 

(2)  A  change  occurs  in  the  OSRO 
designated  in  the  plan  or  in  the  assessed 
capabilities  of  spill  removal; 

(3)  A  change  occurs  (in  name  or 
position)  of  the  qualified  individual  or 
any  member  of  the  spill  management 
team; 

(4)  A  significant  change  occurs  in  the 
worst  case  discharge  estimate,  or  in  the 
type  or  quantity  of  hazardous 
substances  handled  at  the  facility; 

(5)  Any  changes  occur  in  the  listings 
of  economically  important  or 
environmentally  sensitive  areas 
identified  in  the  Area  Contingencv 
Flan(s). 

(c)  Owners  and  operators  must 
provide  a  record  of  the  changes 
submitted  for  insertion  in  the 
introduction  to  the  plani-'; 

(d)  The  Regional  Supervisor  may 
require  that  a  response  plan  be 
resubmitted  if  the  plan  has  become 
outdated  or  if  numerous  modifications 
and  revisions  have  made  its  use 
unnecessarily  difficult. 

(e)(1)  The  Regional  Supervisor  will 
periodically  review  the  equipment 
inventories  of  OSRO's  to  ensure  that 
sufficient  equipment  is  availt^ble  to  meet 
the  cumulative  needs  of  the  ow-ners  and 
operators  who  cite  these  organizations 
in  their  spill-response  plans  as  their 
primar>'  source  of  spill  removal 
equipment. 

(2)  The  MMS  require  an  owner  or 
operator  to  revise  a  plan  at  any  time  if 
the  Regional  Supervisor  notes 
significant  inadequacies  during  these 
reviews  or  during  a  drill  or  response  to 
an  actual  pollution  incident. 

§254.14    Response  plans  for  facilities  in 
State  waters  located  seaward  of  the  coast 
line. 

Owners  or  operators  of  facilities  in 
State  waters  located  seawater  of  the 
coast  line  shall  comply  with  paragraphs 
(a),  (b),  or  (c)  of  this  section. 

(a)  Modify  an  OCS  spill-response  plan 
submitted  pursuant  to  the  requirements 
of  30  CFR  254.5  and  approved  by  MMS 


'o  include  facilities  in  State  waters 
adjacent  to  an  OCS  Region  and  submit 
the  plan  to  MMS  for  approval. 

(b)  Submit  a  response  plan  to  the 
appropriate  MMS  office  identified  in    . 
§  254.4  for  approval.  The  plan  shall 
contain  the  information  required  in 
§254.5. 

(c)  Submit  a  response  plan  to  MMS 
for  approval  that  has  been  developed  in 
accordance  with  the  laws  or  regulations 
of  the  State.  The  plan  must  contain  all 
the  elements  required  by  the  State  and 
must: 

(1)  Be  consistent  with  the 
requirements  of  the  National 
Contingency  Plan  and  appropriate  .^rea 
Contingency  Plan(s). 

(2)  Identify  a  qualified  individual  and 
require  immediate  communication 
between  that  pgrson  and  appropriate 
Federal  officials  and  response  personnel 
if  there  is  a  spill. 

(3)  Identify  any  private  personnel  and 
equipment  necessary  fo  remove,  to  the 
maximum  extent  practicable,  a  worst 
case  discharge  as  defined  in  §  254.6.  The 
plan  must  provide  a  copy  of  any  written 
contractual  agreement  with  any  OSROs 
or  spill  management  team  members  not 
employees  of  the  owner  or  operator. 

(4)  Describe  the  training,  equipment 
testing,  periodic  unannounced  drills, 
and  response  actions  of  personnel  at  the 
facility. 

(5)  Describe  the  procedures  used  to 
periodically  update  and  resubmit  the 
plan  for  approval  of  each  significant 
change. 

(6)  Provide  the  following  information: 
(i)  A  list  of  the  facilities  and  leases 

covered  by  the  plan  and  a  map  showing 
their  location. 

(ii)  Name  and  address  of  agency  to 
whom  the  plan  was  submitted. 

(iii)  Date  plan  was  submitted. 

(iv)  If  the  plan  received  formal 
approval,  the  name  of  the  approving 
organization,  the  date  of  approval,  and 
a  copy  of  the  State  agency's  approval 
letter  if  one  was  issued. 

(v)  Identification  of  any  regulations  or 
standards  used  in  preparing  the  plan. 

(d)  Plans  prepared  by  owTicrs  or 
operators  of  facilities  in  State  watfrs. 
under  paragraphs  (a),  (b).  or  (c)  of  this 
section,  shall  include  a  description  of 
the  steps  taken  to  prevent  spills  of  oil 
or  hazai  '"us  substances  or  mitigate  a 
substantial  threat  of  such  a  discharge. 
The  description  shall  include 
identification  of  State.  Federal,  or 
industry  standards  with  which  the 
operator  is  legally  required  to  comply  or 
voluntarily  agrees  to  comply.  The 
Regional  Supervisor  may  prescribe 
additional  equipment  or  procedures  for 
spill  prevention. 
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Owner's  or  operators  of  new 
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Office  of  $urface  Mining  Reclamation 
and  Enfor  ;ement 

30  CFR  Part 935 

Ohio  Permanent  Regulatory  Program; 
Evaluation  of  Revegetation  Success 

AGENCY:  0  Tice  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Pr  jposed  rule;  reopening  of 

public  cor  iment  period. 
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SUMMARY:  OSM  is  reopening  the  public 
comment  period  for  revised 
amendments  to  the  Ohio  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Ohio  program)  under  the 
Surface  Mining  Control  and 
Reclaihation  Act  of  1977  (SMCRA). 
Ohio  has  submitted  additional  proposed 
changes  to  its  guidelines  for  evaluating 
revegetation  success.  These  guidelines 
describe  the  sampling  methods  and 
standards  which  Ohio  proposes  to  use 
to  evaluate  revegetation  success  prior  to 
bond  release  on  areas  with  different 
postmining  land  uses.  The  amendments 
are  intended  to  make  the  Ohio  program 
as  effective  as  the  corresponding  Federal 
regulations. 

This  document  sets  forth  the  times 
and  locations  that  the  Ohio  program  and 
proposed  amendments  to  that  program 
will  be  available  for  public  inspection, 
the  comment  period  during  which 
interested  persons  may  submit  written 
comments  on  the  proposed 
amendments,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 
DATES:  Written  comments  must  be 
received  on  or  before  4:00  p.m.  on 
February  13, 1995.  If  requested,  a  public 
hearirtg  on  the  proposed  amendments 
will  be  held  at  1:00  p.m.  on  February  7, 
■  1995.  Requests  to  present  oral  testimony 
at  the  hearing  must  be  received  on  or 
before  4:00  p.m.  on  January  30,  1995. 
ADDRESSES:  WAtten  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Mr. 
Robert  H.  Mooney,  Acting  Director, 
Columbus  Field  Office,  at  the  address 
listed  below.  Copies  of  the  Ohio 
program,  the  proposed  amendments, 
and  all  written  comments  received  in 
response  to  this  document  will  be 
available  for  public  review  at  the 
addresses  listed  below  during  normal 
business  hours.  Monday  through  Friday, 
excluding  holidays.  Each  requester  may 
receive,  free  of  charge,  one  copy  of  the 
proposed  amendments  bv  contacting 
OSMs  Columbus  Field  Office. 
Office  of  Surface  Mining  Reclamation 

and  Enforcement.  Columbus  Field 

Office.  4480  Refiigee  Road,  Suite  201. 

Columbus.  Ohio  43232.  Telephone: 

(614) 866-0578 
Ohio  Department  of  Natural  Resources, 

Division  of  Reclamation.  1855 

Fountain  Square  Court.  Building  H-3. 

Columbus.  Ohio  43224.  Telephone: 

(614) 265-6675 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 
.     FOR  FURTHER  INFORMATION  CONTACT: 


Mr.  Robert  H.  Moonev.  Acting  Director. 
Columbus  Field  Office.  (614)  866-0578. 
SUPPLEMENTARY  INFORMATION: 

I.  Baclcground 

On  August  16, 1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio  program 
submission,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program,  can  be  found  in  the  August  10. 
1992,  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11.  935.12,  935.15.  and  935.16. 

II.  Discussion  of  the  Proposed 
Amendments 

On  October  21. 1993  (Administrative 
Record  No.  OH-1944).  the  Ohio 
Department  of  Natural  Resources. 
Division  of  Reclamation  (Ohio) 
submitted  a  final  combined  version  of 
two  previous  program  amendments. 
Program  Amendments  Number  25R  and 
56R  (PA  25R  and  PA  56R).  In  this 
combined  submission.  Ohio  proposed  to 
revise  parts  of  the  Ohio  Administrative 
Code  (OAC)  pertaining  to  land  use  and 
revegetation  success  standards.  Ohio 
also  submitted  "Guidelines  for 
Evaluating  Revegetation  Success" 
establishing  the  sampling  procedures  for 
measuring  vegetative  ground  cover, 
forage  yield,  and  tree  shrub  stocking. 

On  May  2. 1994  (59  FR  22517).  the 
Acting  Assistant  Director  of  OSM 
announced  his  decision  approving 
combined  PA  25R  and  5bR  with  certain 
exceptions.  In  that  decision,  the 
Assistant  Director  required  Ohio  to 
submit  a  proposed  amendment  to 
modify  its  "Guidelines  for  Evaluating 
Revegetation  Success"  to  requ'ie  the 
species  diversity,  erosion  control,  and 
other  applicable  requirements  of  OAC 
1501:13-9-15(3)  and  (C)  be  evaluated  at 
the  time  of  final  bond  release.  The 
Assistant  Director  also  required  that 
Ohio  revise  the  formula  for  determining 
the  sample  size  for  evaluating  tree  and 
shrub  success. 

Bv  letter  dated  July  19.  1994  (Ohio 
Administrative  Record  OH-2032).  Ohio 
resubmitted  reused  "Guidelines  for 
Evaluating  Revegetation  Success"  which 
were  intended  to  address  the  Assistant 
Director's  requirements  in  his  May  2. 
1994.  decision  on  PA  25R  and  56R. 
OSM  announced  its  receipt  of  proposed 
PA  25R  and  56R  in  the  Federal  Register 
(59  FR  38577)  on  July  29. 1994.  The 
public  comment  period  ended  on 
August  29. 1994.  The  public  hearing 
■  scheduled  for  August  23. 1994.  was  not 


held  because  no  one  requested  an 
opportunity  to  testify. 

By  letter  dated  October  21. 1994, 
(Administrative  Record  No.  OH-2066), 
OSM  provided  its  questions  and 
comments  to  Ohio  on  the  July  19,  1994, 
submission  of  Ohio's  "Guidelines  for 
Evaluating  Revegetation  Success."  By 
letter  dated  December  20. 1994  (Ohio 
Administrative  Record  OH-2075),  Ohio 
resubmitted  revised  guidelines  which 
are  intended  to  address  the  questions 
and  comments  in  OSM 's  October  21. 
1994  letter.  Ohio's  new  proposed 
changes  to  its  guidelines  are  described 
briefly  below: 

(1)  Ohio  is  adding  text  to  require  that 
inspectors  verify  that  the  vegetation  is 
successfully  stabilizing  the  soil  surface 
from  erosion  when  inspectors  evaliiate 
areas  for  final  bond  release. 

(2)  Ohio  is  revising  the  guidelines  to 
require  a  minimum  of  100  samples  to 
evaluate  ground  cover. 

(3)  Ohio  is  correcting  errors  in  the 
statistical  formulas  for  sampling 
adequacy  and  crop  productivity. 

(4)  Ohio  is  deleting  references  in  the 
guidelines  to  "subsamples." 

(5)  Ohio  is  revising  the  guidelines  to 
exclude  the  first  year's  yields  from 
consideration  in  meeting  prime 
farmland  crop  productivity. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  amendments 
proposed  by  Ohio  satisfy  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendments  are  deemed 
adequate,  they  will  become  part  of  the 
Ohio  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Columbus  Field 
Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT  by  4:00  p.m.  on 
January  30, 1995.  If  no  one  requests  an 
opportunity  to  comment  at  a  public 
hearing,  the  hearing  will  not  he  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 


advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  wrill  continue  on 
the  si>eciried  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  Columbus  Field 
Office  by  contacting  the  person  listed 
under  "FOR  FURTHER  INFORMATION 
CONTACT."  All  such  meetings  shall  be 
open  to  the  public  and,  if  possible, 
notices  of  the  meetings  will  be  posted  at 
the  locations  listed  under  ADDRESSES.  A 
written  summary  of  each  public  meeting 
will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  No.  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law.  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11.  732.15.  and 
732.17(h)(10),  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
requirements  of  30  CFR  Parts  730.  731, 
and  732  have  been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  [30  U.S.C.  1292(d)l 


provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policv  Act.  42  U.S.C. 
4332{2)(C). 

Papenxork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements 
which  require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  the  submittal  which 
is  the  subject  of  this  rule  is  based  upon 
corresponding  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  in  the  analyses  for  the 
corresponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  Pari  935 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  Ianuar>  9.  1995. 
Richard  |.  Seibel, 

Acting  .Assistant  Director.  Eastern  Support 

Center. 
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DEPARTMEm  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  156 
[CGD  93-081J 
RIN2115-AE90] 

Designation  of  Lightering  Zones 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  meeting;  request  for 

comments. 

SUMMARY:  The  Coast  Guard  announces  a 
public  meeting  on  February  16.  1995.  in 
the  New  Orleans.  Louisiana,  area  to 
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operating  conditions  should  be 
mandated  (58  FR  65683).  A  public 
meeting  was  held  in  Houston.  Texas,  on 
January  18,  1994.  At  that  time,  the  Oil 
Spill  Coordinator  from  the  State  of 
Louisiana  requested  that  a  public 
meeting  be  held  in  Louisiana  after  there 
was  an  opportunity  to  review  any 
proposal  by  the  Coast  Guard  to 
designate  lightering  zones. 

On  January  5,  1995,  the  Coast  Guard 
published  the  notice  of  proposed 
nilemaking  in  the  Federal  Register  (60 
FR  1938).  The  coordinates  of  the  three, 
lightering  zones  proposed  to  be 
established  are  set  forth  in  the  proposed 
rulemaking. 

Summary'  of  the  Rulemaking 

By  using  these  proposed  designated 
lightering  zones  more  than  60  miles 
from  the  baseline,  single  hull  tank 
vessels  contracted  for  after  June  20, 
1990,  and  older  single  hull  tank  vessels 
phased  out  by  OP.A  90.  would  be  abh^ 
to  lighter  in  the  U.S.  Economic 
Exclusive  Zone  (EEZ)  until  January  1, 
2015.  In  addition  to  establishing  the  first 
lightering  zones  designated  by  the  Coast 
Guard,  the  proposed  rulemaking  would 
also  incorporate  the  use  of  recognized 
industry  guidelines,  impose  certain 
weather  and  sea  state  restrictions,  and 
require  compliance  with  U.S.  work  hour 
limitations.  It  would  also  designate 
three  other  yeas  within  the  vicinity  of 
the  ecologically  sensitive  Flower  Garden 
Banks  National  Marine  Sanctuary  in 
which  all  lightering  will  be  prohibited. 

In  the  NPR.M.  the  Coast  Guard 
specifically  requested  comments  on  th(! 
practicality  of  also  designating  a  smaller 
northern  area  as  an  additional,  fourth 
lightering  zone.  The  boundaries  of  this 
northern  area,  which  would  be  called 
"South  .Sabine  Point."  woidd  consist  of 
the  waters  bounded  by  a  line  connecting 
the  following  points  beginning  at: 


Latitude  N. 

Longitude  W 

23  3000- •  

92"3800",  ttier>ce  to 

?8^4400-  

93"2400  •.  thence  to 

28  3300-  

94'0000",  thence  to 

28-1 8'00-  

94=0000",  thence  to 

28-1800-  

92'=3800",  and  thence 

to  the  point  of  Ijegin- 

ning. 

This  rulemaking  has  been  detc^rmined 
to  be  a  significant  regulatory  action 
under  established  criteria  of  the 
Department  of  Transportation  and  the 
Office  of  Management  and  Budget. 

Meeting  Procedure 

Members  of  the  public  planning  to 
make  oral  presentations  during  the 
nuieting  should  call  the  number  listed  in 
FOR  FURTHER  INFORMATION  CONTACT  no 


later  than  the  day  before  the  meeting, 
and  state  their  intention  to  speak  about 
docket  number  93-081,  provide  their 
name,  and  the  approximate  duration  of 
their  presentation.  Persons  making  oral 
presentations  are  also  encouraged  to 
submit  a  copy  of  their  remarks  in 
writing  during  the  meeting. 

Uiilud:  January  9.  1994. 
J.C.  Card, 

Rear  Admiral.  U  S.  Coast  Guard  Chief.  OffitH 
of  .Marine  Safety.  Security  and  Environmental 
Protection 

|FR  lk)C.  95-947  Filed  1-12-9:",.  8:45  ;iin| 

BILLING  CODE  4910-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  228 
[FRL-5138-2] 

Ocean  Dumping;  Proposed  Site 
Designation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


summary:  EPA  today  proposes  to 
designate  an  Ocean  Dredged  Material 
Disposal  Site  (ODMDS)  in  the  Gulf  of 
Mexico  offshore  Tampa,  Florida,  as  an 
EPA-approved  ocean  dumping  site  for 
the  disposal  of  suitable  dredged 
matt'rial.  This  proposed  action  is 
necessary  to  provide  an  acceptable 
ocean  disposal  site  for  consideration  as 
an  option  for  dredged  material  disposal 
projects  in  the  greater  Tampa.  Florida 
vicinity  This  proposed  site  designation 
is  for  an  indefinite  period  of  time,  but 
thv  site  is  subject  to  continuing 
monitoring  to  insure  that  unacceptable 
adverse  environmental  impacts  do  not 
occur 

DATES:  Commcmts  must  be  received  ou 
or  before  February  27.  1995 
ADDRESSES:  Send  conmients  to:  \Vf;!cy 
B.  Cruni.  Chief.  Coastal  Progr;i;iis 
•Section.  Water  Management  Division. 
U.S.  Finvironmental  Protection  .\<ji!n(:\ 
Region  IV.  345  Courtland  Street.  N'E.  ' 
.■\tlanta.  Georgia  30365. 

The  file  supporting  this  proposed 
designation  is  available  for  public 
inspection  at  the  following  locations 
EP.^  Public  Information  Referent:!-  Init 

(PIRU).  Room  2904  (rear).  401  M 

Street,  SW.,  Washington.  DC  20460 
EPA/Region  IV.  345  Courtland  .Street. 

NE,.  Atlanta.  Georgia  30365. 
Department  of  the  Army.  Jacksonville 

District  Corps  of  Engineers,  400  West 

Bay  Street.  P.O.  Box  4970. 

lacksonville.  FL  32232-0019 
FOR  FURTHER  INFORMATION  CONTACT: 


Gary  W.  Collins,  404/347-1740  ext. 
4286. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  102(c)  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  (MPRSA)  of  1972,  as  amended,  33 
U.S.C.  1401  et  seq..  gives  the 
Administrator  of  EPA  the  authority  to 
designate  sites  where  ocean  disposal 
may  be  permitted.  On  October  1.  1986, 
the  Administrator  delegated  the 
authority  to  designate  ocean  disposal 
sites  to  the  Regional  Administrator  of 
the  Region  in  which  the  sites  are 
located.  This  proposed  designation  of  a 
site  offshore  Tampa,  Florida,  which  is 
within  Region  IV,  is  being  made 
pursuant  to  that  authority. 

The  EPA  Ocean  Dumping  Regulations 
promulgated  under  MPRSA  (40  CFR 
Chapter  I,  Subchapter  H,  §  228.4)  .state 
that  ocean  dumping  sites  will  be 
designated  by  promulgation  in  this  part 
228.  A  list  of  "Approved  Interim  and 
Final  Ocean  Dumping  Sites"  was 
published  on  January  11,  1977  (42  FR 
2461  (January  11,  1977)).  The  list 
established  two  sites  for  Tampa.  Site  A 
and  Site  B,  as  interim  sites.  Subsequent 
legal  action  by  Manatee  County  and 
extensive  field  efforts  have  resulted  in 
the  identification  of  the  now  proposed 
site.  The  details  of  these  events  can  be 
found  in  the  "Final  Environmental 
Impact  Statement  for  the  Designation  of 
an  Ocean  Dredged  Material  Disposal 
Site  Located  Offshore  Tampa.  Florida." 
Interested  persons  may  participate  in 
this  proposed  rulemaking  by  submitting 
wTitten  comments  within  45  days  of  the 
date  of  this  publication  to  the  address 
given  above. 

B.  EIS  Development 

.Section  102(2)(C)  of  the  Natioiiid 
Environmental  Policy  Act  (NEPA)  of 
1969.  as  amended.  42  U.S.C.  4321  f^t 
seq..  requires  that  federal  agencies 
prepare  an  Environmental  Impart 
Staten>;<nt  (EIS)  on  proposals  for 
legislation  and  other  major  federal 
actions  significantly  affecting  the 
quality  of  the  human  environment.  The 
object  of  NEPA  is  to  build  info  the 
Agency  decision  making  process  careful 
consideration  of  all  environmental 
aspects  of  proposed  actions.  While 
NEPA  does  not  apply  to  EPA  activities 
of  this  type.  EPA  has  voluntarily 
commitied  to  prepare  EISs  in 
connection  with  ocean  disposal  site 
designations  such  as  this  (see  39  FR 
lG186(May  7.  1974)). 

EPA.  in  cooperation  with  the 
lacksonville  District  of  the  U.S.  Army 
Corps  of  Engineers  (COE).  has  prepared 


a  Final  EIS  (FEIS)  entitled  "Final 
Envirorunental  Impact  Statement  for  the 
Designation  of  An  Ocean  Dredged 
Material  Disposal  Site  Located  Offshore 
Tampa,  Florida."  On  September  23. 
1994,  the  Notice  of  Availability.  (NOA) 
of  the  FEIS  for  public  review  and 
comment  was  published  in  the  Federal 
Register  (59  FR  48878  (September  23 
1994)).  Anyone  desiring  a  copy  of  the 
EIS  may  obtain  one  from  the  addresses 
given  above.  The  public  comment 
period  on  the  final  EIS  closed  on 
October  24,  1994.  The  closing  date  was 
extended  for  15  days  due  to  a  request  by 
the  State  of  Florida. 

EPA  received  1  comment  letter  on  the 
Final  EIS.  The  letter  was  from  the  .State 
of  Florida  (dated  November  18. 1994) 
and  stated  that  the  proposed  designation 
was  found  to  be  consistent  with  the 
Florida  Coastal  Management  Program. 

This  rule  proposes  the  permanent 
designation  for  continuing  use  of  the 
previously  designated  Site  4  near 
Tampa.  Florida.  The  purpose  of  the 
proposed  action  is  to  provide  an 
environmentally  acceptable  option  for 
the  ocean  disposal  of  dredged  material. 
The  need  for  the  permanent  designation 
of  the  Tampa  OD.MDS  is  based  on  a 
demonstrated  COE  need  for  ocean 
disposal  of  maintenance  dredged 
material  from  the  Federal  na\  igation 
projects  in  the  greater  Tampa  Bay  area. 
However,  every  disposal  activity  by  the 
{X3E  is  evaluated  on  a  case-by-rase  basis 
to  determine  the  need  for  ocean  disposal 
for  that  particular  case.  The  need  for 
ocean  disposal  for  other  projects,  and 
the  suitability  of  the  material  for  ocean 
disposal,  will  be  determined  on  a  case- 
bv-case  basis  as  part  of  the  COEs 
process  of  issuing  permits  for  ocean 
disposal  for  private/federal  actions  and 
a  public  review  process  for  their  own 
actions. 

For  the  Tampa  ODMDS.  the  COE  and 
EP.^  would  evaluate  all  federal  dredged 
material  disposal  projects  pursuant  to 
the  EP.\  criteria  given  in  the  Ocean 
Dumping  Regulations  (40  CFR  parts 
220-229)  and  the  COE  re';;wIntions  (33  . 
CFR  209.120  and  335-33<<).  I  he  COE 
then  issues  Marine  Protection.  Research, 
and  Sanctuaries  Act  (MPRS.A.)  permits 
after  compliance  with  regulations  is 
determined  to  private  applicants  for  th^ 
transport  of  dredged  material  intended 
for  ocean  disposal.  EPA  has  the  right  to 
disapprove  any  ocean  disposal  project 
if.  in  its  judgment,  the  .MPRS.A 
environmental  criteria  (Section  102(a]) 
or  conditions  of  designation  (Sei  fion 
102(c))  are  not  met. 

The  FEIS  discusses  the  need  for  this 
site  designation  and  examines  o(  ean 
disposal  site  alternatives  to  the 
proposed  action  Non-ocean  disposal 


options  have  been  examined  antl  are 
discussed  in  the  FEIS. 

C.  Proposed  Site  Designation 

The  propostul  site  is  located  west  of 
Tampa.  Florida,  approximately  18 
nautical  miles  (nmi)  offshore.  The 
proposed  ODMDS  occ;upies  an  area  of 
about  4  square  nautical  miles  (nini^).  in 
the  configuration  of  an  approximate  2 
nmi  by  2  nmi  square.  Water  depths 
within  the  area  average  22  meters  (m) 
The  coordinates  of  the  Tampa  site 
proposed  for  final  designation  are  as 
follows: 

2-C32-27"  \  H3°0r,  02  ■  W; 
27°.32'27"  N  83'=03'46  ■  VV; 
27''30'27"  N  83'06'n2"  W;  and 
27''.30'27'  \'  H3"03'4rr'  W 

D.  Regulatory  Requirements 

Pursuant  to  the  Ocean  Dumping 
Regulations,  40  CFR  228.5.  five  gen.T;d 
criteria  are  used  in  the  sclerti<m  and 
approval  for  continuing  use  of  ocean 
disposal  sites.  Sites  are  selected  so  as  1«> 
minimize  interference  with  other 
marine  activities,  to  prevent  any 
tcmporarv  perturbations  asso(  iated  wiih 
the  disposal  from  causing  impacts 
outside  the  disposal  site,  and  to  permit 
effective  numitoring  to  detect  any 
adverse  impacts  at  an  early  stnge.  Wh<re 
fea.sible.  !o(  ations  off  thi!  Continental 
.Shelf  and  other  sites  that  have  been 
historically  used  are  to  be  chosen.  If.  ni 
anv  time,  disposal  operations  at  a  sit(> 
cause  unacceptable  adverse  inip.H  fs. 
further  use  of  the  site  ran  Iw  restri(  t(>d 
or  terminated  by  EPA.  The  proposed  site 
«  onfonns  to  the  five  general  rritorin. 

In  addition  to  these  general  critciriii  m 
tj  228.5.  ^  228.6  lists  the  11  spet  ific 
criteria  used  in  evaluating  a  proposed 
disposal  site  to  assure  that  the  general 
criteria  are  m^-t.  .Application  of  these  1 1 
criteria  constitutes  an  environmental 
assessment  of  the  impact  of  disposid  ;.! 
the  site.  The  charaderistits  of  ihi; 
proposed  site  are  reviewed  below  in 
terms  of  these  11  criteria  (the  LIS  v.,::\ 
be  consulted  for  adilitional 
informati<m). 

1.  Cen^raphicnl  position,  depth  <>i 
iva/er.  bottom  toongrnpbv.  and  distiiro  i- 
from  coast  (40  CFR2JH.6lalllll.  The 
boundary  of  the  proposed  site  is  giveir 
above  The  western  boundary  of  f  lie 
proposed  site  is  located  about  IH  nmi 
offshore  of  Tampa,  Florida.  The  .site  is 
an  approximate  2  nmi  by  2  nini  square 

(  nnfiguratitm.  W.iter  depth  in  the  areTi 
averages  22  m. 

2.  Location  in  relation  to  hrredinii. 
spawning,  nursery:  feeding,  or  pasboce 
areas  of  livina  resources  in  adult  or 
juvenile  phases  (40  CFR  2J8.r,!a!i2il. 
Manv  of  the  area's  species  spend  theii 
adult  lives  in  the  offshore  ri^io:i.  bu!  .i.-'- 


3188 


pende 


St  a  ye 


thi  t 


estuary-de 
juvenile  s' 
estuarine 
migration 
Tampa  area 
include  an\ 
area.  Due  tc 
unlikely 
have  any  si 
the  species 

3.  Location 
other  amen 
228.6(a)(3)} 
located  a 
from  the  cojist 
recreationa 
present  thr( 
region,  part 
bottom  reef 


pp  •oxir 


M(  d 


n;e 


may  occur 
frequently 
Considerinj 
proposed  d 
beach  areas 
at  the  site  i; 
effect  on  th 
beaches 
EPA  indica 
will  not  ini 

4.  Types 
proposed  tc 
proposed 
methods  o 
CFR  228(u 
proposed  si 
disposal  of 
the  federal 
Bay.  Mai 
entrance  c 
it  was  deep 
volumes  foi 
expected  to 
yards.  For 
each  dispo 
a  case-by- 
disposal  is 
the  materia 
Criteria  in 

-  5.  Feasibi 
monitoring 
the  relative 
shore  and  i' 
not  be  diffit 
and  Monito 
Tampa 
was  inclu 
FEIS.  This 
sequence  of 
undertaken 
resulting  frc 
SMMP  may 
responsiblejagencv 
SMMP  may 
addresses 

6.  Disper^l 
vertical  mi> 
area  includ 
direction 
228.6(a)(6)) 
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JMI 
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ent  because  their 
s  use  a  low  salinity 
ntrsery  region.  Specific 
routes  are  not  known  in  the 
The  site  is  not  known  to 
major  breeding  or  spawning 
the  motility  of  finfish,  it  is 
disposal  activities  will 
.nificant  impact  on  any  of 
bund  in  the  area. 

in  relation  to  beaches  and 
ty  areas  (40  CFR 
The  proposed  site  is 

imately  18  nautical  miles 
Amenity  areas  for 
fishing  and  diving  are 
ughout  the  nearshore 
cularly  at  scattered  hard- 
Some  diving  and  fishing 
I  ear  the  site,  although  less 
than  at  sites  closer  to  shore, 
the  distance  that  the 
;posal  site  is  offshore  of 
dredged  material  disposal 
not  expected  to  have  an 
recreational  uses  of  these 
elling  performed  by  the 
s  that  disposed  material 
lact  these  areas. 
nd  quantities  of  wastes 
be  disposed  of,  and 
thods  of  release,  including 
>f  packing  the  waste,  if  any  (40 
It  is  anticipated  that  the 
e  will  be  used  primarily  for 
naintenance  material  from 
hannels  leading  into  Tampa 
dredging  of  the 
htnnel  has  not  occiured  since 
ned  in  1985.  Estimated 
this  maintenance  is 
be  about  2  million  cubic 
h  future  dredging  project, 
1  plan  must  be  evaluated  on 
basis  to  ensure  that  ocean 
e  best  alternative  and  that 
meets  the  Ocean  Dumping 

CFR  part  227. 
7fv'  of  sur\-eillance  and 
40  CFR  228.6(a)(5)).  Due  to 
jroximity  of  the  site  to 
depth,  surveillance  will 
ult.  The  Site  Management 
ing  Plan  (SMMP)  for  the 
has  been  developed  and 
as  an  appendix  in  the 
!  MMP  establishes  a 
monitoring  surveys  to  be 
to  determine  any  impacts 
m  disposal  activities.  The 
be  modified  for  cause  by  the 

y.  A  copy  of  the 
be  obtained  at  the  any  of  the 
en  above. 

horizontal  transport  and 
g  characteristics  of  the 
ng  prevailing  current 

velocity,  if  any  (40  CFR 
Prevailing  currents  parallel 


;( Di- 


nte  nance 


eicr 


SI 


cc  se 


4QI 


ODMDS 
d(d 


.Mnc 


ai  d 


the  coast  and  are  generally  oriented 
along  a  north-south  axis.  Southerly  flow 
predominates.  A  dredged  material 
dispersion  study  conducted  by  the  EPA 
for  the  short-term  fate  of  material 
disposed  at  the  proposed  site  indicates 
little  possibility  of  disposed  material 
affecting  nearby  habitats.  Measures  as 
discussed  in  the  Site  Management  and 
Monitoring  Plan  will  be  instituted 
during  disposal  operations  to  minimize 
the  possibility  of  material  being 
transported  to  any  habitats  of  concern. 

7.  Existence  and  effects  of  current  and 
previous  discharges  and  dumping  in  the 
area  (including  cumulative  effects)  (40 
CFR  228.6(a)(7)).  The  proposed  site  has 
only  been  used  to  dispose  of  the 
material  from  the  Tampa  Harbor 
Deepening  project.  Subsequent 
monitoring  of  this  disposal  and  the 
long-term  effects  show  that  no  adverse' 
impacts  have,  or  are  likely  to  occur  to 
the  area. 

8.  Interference  with  shipping,  fishing, 
recreation,  mineral  extraction, 
desalination,  fish  and  shellfish  culture^, 
areas  of  special  scientific  importance 
and  other  legitimate  uses  of  the  ocean 
(40  CFR  228.6(a)(8)).  While  shipping  is 
heavy  in  the  Tampa  area,  the  infrequent 
use  of  this  site  and  its  distance  from 
shore  should  assure  that  no  significant 
disruption  of  either  commercial 
shipping  or  recreational  boating  will 
occur.  Commercial  and  recreational 
fishing  activities  are  concentrated  in 
inshore  and  nearshore  waters.  No 
mineral  extraction,  desalination,  or 
mariculture  activities  occur  in  the 
immediate  area.  Scientific  resources 
present  throughout  this  area  are  not 
geographically  limited  to  the  proposed 
Tampa  ODMDS  or  nearby  waters. 

9.  The  existing  water  quality  and 
ecology  of  the  site  as  determined  by 
available  data  or  by  trend  assessment  or 
baseline  surx-eys  (40  CFR  228.6(a)(9)). 
Appropriate  water  quality  and 
ecological  assessments  have  been 
performed  at  the  site.  Site-specific 
information  concerning  the  water, 
quality  anJ  ecology  at  the  proposed 
ODMDS  is  presented  in  the  FEIS.  A 
copy  of  the  FEIS  may  be  obtained  at  any 
of  the  addresses  given  above. 

10.  Potentiality  for  the  development  or 
recruitment  of  nuisance  species  in  the 
disposal  site  (40  CFR  228.6(a)(10)).  The 
disposal  of  dredged  materials  should 
not  attract  or  promote  the  development 
of  nuisance  species.  No  nuisance 
species  have  been  reported  to  occur  at 
previously  utilized  disposal  sites  in  the 
vicinity. 

11.  Existence  at  or  in  close  proximity 
to  the  site  of  any  significant  natural  or 
cultural  features  of  historical 
importance  (40  CFR  228.6(a)(l  1)).  No 


known  natural  or  cultural  features  of 
historical  importance  occur  at  or  in 
close  proximity  to  the  site. 

E.  Site  Management 

Site  management  of  the  Tampa 
ODMDS  is  the  responsibility  of  EPA  as 
well  as  the  COE.  The  COE  issues 
permits  to  private  applicants  for  ocean 
disposal;  however.  EPA/Region  IV 
assumes  overall  responsibility  for  site 
management. 

The  Site  Management  and  Monitoring 
Plan  (SMMP)  for  the  proposed  Tampa 
ODMDS  was  developed  as  a  part  of  the 
process  of  completing  the  EIS.  This  plan 
provides  procedures  foi  both  site 
management  and  for  the  monitoring  of 
effects  of  disposal  activities.  This  SMMP 
is  intended  to  be  Hexible  and  may  be 
modified  by  the  responsible  agency  for 
cause. 

F.  Proposed  Action 

The  EIS  concludes  that  the  proposed 
site  may  appropriately  be  designated  for 
usf .  The  proposed  site  is  compatible 
with  the  11  specific  and  5  general 
criteria  used  for  site  evaluation. 

The  designation  of  the  Tampa  site  as 
an  EPA-approved  ODMDS  is  being 
published  as  Proposed  Rulemaking. 
Overall  management  of  this  site  is  the; 
responsibility  of  the  Regional 
.-Xilministrator  of  EPA/Region  i\' 

It  should  be  emphasized  that,  if  an 
OD.MDS  is  designated,  such  a  site 
designation  dqe?  not  constitute  EPA's 
approval  of  actual  disposal  of  material 
at  sea.  Before  ocean  disposal  of  dredged 
material  at  the  site  may  conunence,  the 
COE  must  evaluate  a  permit  application 
according  to  EPA's  Ocean  Dumping 
Criteria.  EPA  has  the  right  to  disapp-^jve 
the  actual  disposal  if  it  determines  that  . 
environmental  concerns  under  MPR.S.^ 
have  not  been  met. 

The  Tampa  ODMDS  is  not  restrictetl 
to  disposal  use  by  federal  projects; 
private  applicants  may  also  dispose 
suitable  dredged  material  at  the  ODMDS 
once  relevant  regulations  havt>  been 
satisfied.  This  site  is  restrict'!'!. 
h()wever,  to  suitable  dredged  niateri.d 
from  the  greater  Tampa.  Floriila 
vicinity. 

G.  Regulatory  Assessments 

lender  the  Regulatory  Flexibility  .\cl, 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  that 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  proposed 
action  will  not  have  a  significant  impact 
on  small  entities  since  the  designation 
will  only  have  the  effect  of  providing  a 
disposal  option  for  dredged  material. 
Consequently,  this  Rule  does  not 


necessitate  preparation  of  a  Regulatory 
Flexibility  Analysis. 

Under  Executive  Order  128(i6.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  action  will  not  result  in 
an  annual  effect  on  the  economy  of  SI  00 
million  or  more  or  cause  any  of  the 
other  effects  which  would  result  in  its 
being  classified  by  the  Executive  Order 
as  a  "major"  rule.  Consequently,  this 
rule  does  not  necessitate  preparation  of 
a  Regulatory  Impact  Analysis.  This 
proposed  rule  does  not  contain  any 
information  collection  requirements 
subject  to  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501 
et  seq. 

List  of  Subjects  in  40  CFR  Part  228 

Environmental  protection.  Water 
pollution  control. 

Approved  by; 
Patrick  M.  Tobin. 

Acting  Regional  Administrator. 

In  consideration  of  the  foregoing, 
subchapter  H  of  chapter  I  of  title  40  is 
proposed  to  be  amended  as  set  forth 
below, 

PART  228— [AMENDED] 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  33  U.S  C.  1412  and  1418, 

2.  Section  228.15  is  proposed  to  be 
amended  by  adding  paragrpah  (h)(18)  to 
read  as  follows: 

§  228.1 5    Dumping  sites  designated  on  a 
final  basis. 

»         •         «         »         * 

(h)*   *   * 

(18)  Tampa.  Florida;  Ocean  Dredgf  d 
Material  Disposal  Site Region  IV. 


set  forth  in  the  most  recent  approved 
Site  Management  and  Monitoring  Plan. 
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Size:  Approximately  4  square  nautical 
miles. 

Depth:  Approximately  22  meters. 

Primary  use:  Dredged  material. 

Period  of  use:  Continuing  use. 

Restriction:  Disposal  shall  be  limited 
to  suitable  dredged  material  from  the 
greater  Tampa,  Florida  vicinity- 
Disposal  shall  comply  with  conditions 
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40  CFR  Part  300 
[FRL^t  30-41 

Independent  Nail  Superfund  Site 
Notice  of  Intent  to  Delete;  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan;  National  Priorities 
List 

AGENCY:  Environmental  Protei  lion 

Agency. 

ACTION:  Notice  of  Intent  to  Delete  the 

Independent  Nail  Company  Site  from 

the  National  Priorities  List;  Request  for 

Comments. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  IV  announces  its 
intent  to  delete  the  Independent  Nail 
(Site),  located  in  Beaufort  County.  S.C. 
from  the  National  Priorities  List  (NPL) 
and  requests  public  comments  on  this 
action.  The  NPL  constitutes  Appendix  B 
of  40  CFR  Part  300  which  is  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP). 
which  EPA  promulgated  pursuant  to 
Section  105  of  theComprehensivj' 
Environmental  Response. 
Compensation,  and  Liability  .Act 
(CERCLA).  as  amended.  It  has  been 
determined  that  all  Fund-finanr  ed 
response  actions  taken  at  the  Site  under 
CERCL.A  have  been  implemeiitcd.  EPA. 
in  consultation  with  the  State  of  South 
Carolina,  has  determined  that  remedial 
activities  conducted  at  the  Site  to  date 
remain  protective  of  public  health, 
welfare.^and  the  environnen!. 
DATES:  ConiiiT  nts  concer-.   .i  'hi^ 
deletion  of  this  .Site  from  liu-  NI'L 
should  be  submitted  on  or  before 
February  13.  1995. 

ADDRESSES:  Connnents  niav  be  njailed 
to:  Terry  Tanner.  RPNL  EPA-Region  IV. 
Waste  Management  Division.  345 
Courtland  .Street.  N.E..  Atlan;n.  CA 
30365. 

The  deletion  docket,  which  contains 
supporting  information  on  EPA"s 
decision  to  delete  this  Site  from  the 
NPL,  is  available  for  inspection  Mondav 
through  Friday  from  8:00  a.m.  to  4:30 
p.m.  at  the  following  location:  I'  S.  EPA 
Record's  Center,  345  Courtland  Street. 
N.E..  AtUuita,  GA  30365.  (404)  347- 
0506. 

An  additional  copy  of  the  deletion 
ducket  is  also  available  for  viewing 
between  9:00  a.m.  and  8:00  p.m  at  the 
following  location:  Beaufort  Cou:ity 


Librarv,  710  Craven  Street,  Beaufort,  FT, 

29902^  (803)  525-7279. 

FOR  FURTHER  INFORMATION  CONTACT: 

Terry  Tanner  at  404-347-77'n  .  X4n7 

SUPPLEMENTARY  INFORMATION: 
L  Introduction 

The  Environmental  Protection  Agency 
(EPA).  Region  IV,  announces  its  intent 
to  delete  the  Independent  Nail  Site, 
located  in  Beaufort,  South  Cartilina. 
from  the  National  Priorities  List  (NPL) 
and  requests  < omments  on  this  deleticjii 
The  NPL  ( (institutes  Appentiix  B  of  the 
National  Oil  and  Hazardous  SubstanM'^ 
Pollution  Contingency  Plan  (NCI')  The 
KPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  umi 
maintains  the  NPL  as  the  list  of  thoM* 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  remedial  actions  finnnceil  !)> 
the  Hazardous  Substance  Superfund 
Response  Trust  Fund  (Fund).  I'ur.suant 
to  S300  425(eK3)  of  the  NCP.  any  site 
deleted  from  the  NPL  r^-mainseligib!"' 
for  Fund-financed  remedial  a(.'i:.n>  if 
conditions  at  the  site  warrant  sut  h 
action. 

The  E]\\  will  accept  comments 
concerning  tiiis  Site  for  thirty  d.iys  :d'"i 
publication  of  this  nolif.e  in  the  Ferferal 
Register  fwution  11  of  this  notif  <■ 
explains  the  f  riteria  for  deletin,q  si;<!- 
from  the  NPL  .Set  tion  III  discusses 
procedures  that  liV.\  is  using  for  this 
action,  .Section  IV  discusses  the 
Independent  Nail  Site  and  explains  h.ivv 
tlie  Site  meets  the  deletion  criteria. 

11.  NPL  Delelion.Criteria 

Amendnu'Uls  to  tiir-  NCP  published  in 
the  Federal  Register  on  .Man  h  8.  1990, 
establish  the-rriteria  the  .Agency  uses  to 
<!elete  sites  from  the  NPL.  Sei  lion 
30n.425(o)  of  the  NCP  slates  that 
■Releases  may  be  <leleted  or    - 
rec  ategorized  on  the  NPL  whi!re  no 
further  response  is  aj}propria1e,  FPA 
shall  consult  with  the  state  on  j)ri»po«-.-ii 
deletion  from  the  NPL  prior  tu 
de\  elopisig  the  notice  of  intent  to  ili-li-ir 
In  making  a  detrrmin.ition  to  delrle  .i 
release  from  the  NPL.  EPA  shall 
consider,  in  consultation  with  the  >'.,)!(  . 
whether  any  of  the  following  r-riteri.i 
have  been  met  ": 

i.  Responsible  pa.rties  or  other  pt  :•■< 'iv 
have  imple:uent.d  all  appropii..':<' 
response  actions  required;  or 

ii.  .Ml  appropriate  Fund-financed 
response  under  CERCLA  has  been 
implemented,  and  no  further  response 
action  hv  responsible  parties  is 
appropriate;  or 

iii.  The  remedial  investigation  his 
shown  that  the  release  poses  no 
signifit  ant  threat  to  public  heahh  oi  l!..- 
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environmen  and,  therefore,  taking  of 
remedial  me  asures  is  not  appropriate. 

Prior  to  de  ciding  to  delete  a  site,  EPA 
must  first  dc  termine  that  the  remedy,  or 
existing  site  conditions  at  the  sites 
where  no  ac  ion  is  required,  is 


public  health,  welfare,  and 


the  environi  lent.  In  addition. 


2)  of  the  NCP  states  that 
1  be  deleted  from  the  NPL 
until  the  sta  e  in  which  the  site  is 
located  has  i  oncurred  on  the  proposed 
deletion". 
Deletion  olf  a  site  from  the  NPL  does 
ehgibility  for  subsequent 
Fund  fmanc  3d  actions  if  future 
conditions  v  arrant  such  actions. 

I.i25(e)(3)  states  that'"   *   " 
Whenever  ti  ere  is  a  significant  release 
from  a  site  d  dieted  from  the  NPL,  the 

I  restored  to  the  NPL  without 
application  ( if  the  hazard  ranking 
svstem  (HRS)". 


§  300.425(e) 
"No  site  sha 


III.  Deletion 


Procedures 


o 


If 


£ny 


foim 


lEl 


Deletion 
not  in  itself 
individuals 
Furthermore , 
does  not  in 
take  en 
appropriate, 
primarily  foi 
and  to  assist 
sites. 

Upon 
of  the  criterife 
§  3Q0.425(e) 
EPA  may 
procedures, 
have  been 
deletion  of 

1.  EPA  Re  ; 
Superfund 
of  South 
and  mai 
for  a  period 
these 

1989.  Both 
Carolina  fin< 
to  provide 
human  health 

2.  All 
activities 
EPA  will 
State 
activities 
Site  dete 

3.  EPA  Re  ; 
deletion  for 
the  relevant 

4.  The  Sta 
concurred 
this  Site 

5 
Notice  of 
been 

in  the  vicini 
the  initiatioi 


Ope  rat 
ha'  'e 


JMI 


sites  from  the  NPL  does 
ireate,  alter,  or  revoke  any 
ghts  or  obligations, 
deletion  from  the  NPL 
way  alter  EPA's  right  to 
forcelnent  actions,  as 

The  NPL  is  designed 
informational  purposes 
in  the  management  of  these 

determination  that  at  least  one 
described  in 
1)  of  the  NCP  has  been  met, 

ally  begin  deletion 
The  following  procedures 
plemented  towards  the 
s  Site: 

ion  IV  has  entered  into  a 
Contract  with  the  State 
Car  alina  to  conduct  operations 
nten  ance  activities  at  this  Site 
)f  five  years.  The  first  of 
activities  began  in  November 

and  the  State  of  South 
that  the  remedy  continues 
adequate  protection  of 
and  the  environment, 
ions  &  Maintenance 
been  completed  to  date, 
pre  ceed  toward  amending  the 
Superf  ind  Contract  to  cover  any 
become  necessary  if  the 
riorfetes  in  the  future. 

ion  IV  has  recommended 
his  Site  and  has  prepcired 
documents. 

e  of  South  Carolina  has 
M*th  the  decision  to  delete 


ti 


E  tate ' 


EPA 


Concuri  ent  with  this  National 

Intjnt  to  Delete,  a  notice  has 
publisl  ed  in  the  local  newspaper 
of  the  Site  announcing 
of  a  30  day  public 


i  y  I 


comment  period.  The  public  will  be 
asked  to  comment  on  EPA's  intention  to 
delete  the  Site  from  the  NPL  during  this 
30  day  period  following  a  review  of  the 
information  included  in  the  deletion 
docket. 

6.  EPA  Region  IV  has  prepared  a 
Superfund  Site  Closeout  Report  and 
established  a  Regional  Deletion  Docket, 
with  its  placement  in  the  local 
information  repository. 

Upon  completion  of  the  public 
comment  period,  the  EPA  Regional 
Office  will  prepare  a  Responsiveness 
Summary  to  evaluate  and  address 
concerns  which  were  raised.  The  public 
is  welcome  to  contact  the  EPA  Regional 
Office  to  obtain  a  copy  of  this 
Responsiveness  Summary,  when 
available.  A  final  notice  of  deletion  will 
then  be  published  in  the  Federal 
Register. 

IV.  Basis  for  Intended  Site  Celetion 

The  following  Site  summary  provides 
the  Agency's  rationale  for  the  intention 
to  delete  this  Site  from  the  NPL. 

The  Site  was  initially  owned  by  the 
Blake  and  Johnson  Company  which 
manufactured  screws  and  fasteners.  An 
on-site  lagoon  was  used  from 
approximately  1969  to  1980  to  dispose 
of  wastewater  containing  cyanide, 
chromium  and  other  waste  generated 
during  the  manufacturing  process.  The 
company  discharged  approximately 
33,000  gallons  of  plating  wastewater  per 
day  into  this  lagoon. 

A  study  performed  in  1975  by  the 
South  Carolina  Department  of  Health 
and  Environmental  Control  (SCDHEC] 
revealed  that  a  break  in  the  side  of  the 
lagoon  allowed  wastewater  to  enter  a 
drainage  ditch  north  of  the  lagoon  area. 
Analysis  of  a  sample  collected  from  this 
ditch  in  August  1975  showed  cadmium 
and  chromium  contamination.  The 
break  and  resulting  discharge  appear  to 
have  been  a  single,  short  term  incident. 

Beginning  in  August  1975,  SCDHEC 
and  a  local  engineering  firm  (Davis  and 
Floyd)  conducted  several  ground  water 
investigations.  Monitor  wells  were 
placed  into  the  water  table  aquifer  at 
various  locations  near  the  lagoon.  The 
results  of  these  sampling  efforts 
indicated  that  the  quality  of  the  ground 
water  was  being  affected  by  the  wastes 
discharged  to  the  lagoon.  Chromium, 
lead,  iron,  and  mercur>'  were  present  in 
some  of  these  water  samples  at 
concentrations  in  excess  of  drinking 
water  standards. 

In  April  1980,  the  Blake  and  Johnson 
Company  ceased  operations  at  the  Site. 
Two  months  later.  Independent  Nail 
purchased  the  plant.  The  Independent 
Nail  Company  currently  operates  a 
paneling  nail  coating  process  at  the  Site. 


Sampling  performed  by  SCDHEC  on 
April  21, 1980  indicated  that 
concentrations  of  chromium  and  lead  in 
the  ground  water  continued  to  exceed 
drinking  water  standards.  The 
chromium  level  in  one  well  was  0.210 
mg/1  and  the  lead  concentration  in 
another  was  0.150  mg/1.  A  second 
sampling  of  the  same  wells  by  SCDHEC 
in  May  1980  revealed  that  chromium 
levels  continued  to  exceed  drinking 
water  standards.  Lead  concentrations 
detected  during  this  second  sampling 
event  were  below  the  drinking  water 
standard.  The  drinking  water  standard 
(Maximum  Contaminant  Level)  during 
1980  for  chromium  and  lead  was  0.05 
mg/1.  Later  in  May  1980,  SCDHEC 
requested  that  three  intermediate  depth 
(40  to  50  feet)  wells  be  installed  for 
monitoring.  Chromium  levels  in  all 
three  of  these  wells  exceeded  drinking 
water  standards  when  sampled  in  June 
of  1980. 

A  Potential  Hazardous  Waste  Site 
Investigation  Report  and  a  Preliminary 
Assessment  Report  were  prepared  by 
EPA  on  February  26.  1981  for  this  Site 
The  Site  was  added  to  the  National 
Priorities  List  in  1984. 

EPA  performed  a  Remedial 
Investigation/Feasibility  Study  on  the 
Site  During  1985.  The  RI  was  divided 
into  two  operable  units  with  the  first 
operable  unit  addressing  contamination 
in  the  soil,  surface  water,  and 
sediments.  The  second  operable  luiit 
investigated  groundwater  contamination 
at  the  Site. 

Soil  contamination  was  found  in  the 
lagoon  and  areas  within  the  fence  and 
at  two  areas  outside  of  the  fence. 
Cadmium,  chromium,  cyanide,  nickel, 
and  zinc  were  identified  as  the 
contaminants  of  concern.  The  Risk 
Assessment  concluded  that  a  source 
control  measure  was  necessary  to 
reduce  the  threat  of  direct  contact  with 
contaminated  soil  and  the  inhalation  of 
airborne  contaminated  dust  associated 
with  this  Site. 

On  September  28.  1987,  EPA  selected 
a  remedy  to  address  soil  contamination 
at  this  Site.  The  Record  of  Decision 
(ROD)  for  the  first  operable  unit 
established  soil  cleanup  goals  for  these 
contaminants  of  concern:  Cadmium  (2.6 
mg/kg),  chromium  (5.3  mg/kg),  cyanide 
(0.02  mg/kg),  nickel  (18  mg/kg).  and 
zinc  (1,785  mg/kg).  The  solidification/ 
stabilization  of  5,500  cubic  yards  of 
contaminated  soil  was  conducted  in 
April  and  May  of  1988.  This  soil  was 
excavated,  solidiffed,  and  returned  to 
the  lagoon  area.  A  final  cover  consisting 
of  approximately  8  inches  of  soil  was 
placed  over  the  solidified  material  and 
seeded. 


Operable  unit  two  revealed  that  the 
highest  concentration  of  chromium  was 
present  in  a  shallow  well  M\VlS  at  a 
concentration  of  0.058  mg/1.  This  value 
slightly  exceeded  the  Maximum 
Contaminant  Levels  (MCL)  for 
chromium  set  at  0.050  mg/1.  Chromium 
contamination  in  this  well  was 
suspected  to  be  the  result  of  waste  water 
discharged  into  the  lagoon.  All  other 
contaminajit  concentrations  were  below 
the  existing  MCL,  Secondary  Ma.\imum 
Contaminant  Level  (SMCL),  and/or 
Health  Advisory  drinking  water 
standards. 

The  ROD  for  Operable  Unit  Two, 
signed  on  August  30,  1988.  outlined  a 
No  Action  alternative  for  the 
groundwater  at  the  Site.  The  008  mg/1 
by  which  chromium  exceeded^  the 
standard  in  a  single  well  (MW-IS)  was 
within  the  20%  analytical  variance  for 
Contract  Laboratory  Program  labs.  The 
wells  were  resampled  on  July  28-29, 
1988.  The  highest  concentration  of 
chromium  detected  was  .041  mg/1  in 
MW-IS.  The  contaminant  levels  in  the 
groundwater  presented  no  imminent  or 
substantial  threat  to  human  health  or 
the  environment,  therefore,  no 
groundwater  treatment  was  necessary. 

The  solidification/stabilization 
treatment  of  the  contaminated  soil  is 
considered  a  permanent  remedy.  No 
additional  treatment  of  the  solidified 
material  is  necessary,  however,  periodic 
groundwater  monitoring  will  be 
conducted.  EPA  Region  IV  has  entered 
into  a  Superfund  State  Contract  with  the 
State  of  South  Carolina  to  conduct 
operations  and  maintenance  activities  at 
this  Site  for  a  period  of  five  years.  The 
State  of  South  Carolina  has 
subsequently  agreed  to  continue  with 
these  activities  beyond  the  five  year 
period.  EPA  conducted  the  first  of  these 
activities  on  November  of  1989.  Both 
EPA  and  the  State  of  South  Carolina 
find  that  the  remedy  continues  to 


provide  adequate  protection  of  human 
health  and  the  environment. 

CERCLA  Section  121(c),  42  U.S.C. 
9621  and  40  CFR  300.430(n(4)(ii) 
requires  that  five  year  reviews  be 
performed  at  sites  where  contaminants 
remain  above  levels  that  allow  for 
unlimited  use  and  unrestricted 
exposure.  The  first  Five  Year  Review- 
was  completed  on  September  13,  1993. 
The  results  of  this  review  indicate  that 
the  remedial  activities  were  effective  in 
stabilizing  the  contaminant  source  on- 
site.  Additional  five  year  reviews  will 
allow  EPA  and  the  State  of  South 
Carolina  to  determine  if  the 
protectiveness  of  the  remedy  will  be 
maintained  over  time. 

EPA,  in  concurrence  with  the  State  of 
South  Carolina  has  determined  that  all 
appropriate  fund-financed  responses 
under  CERCLA  at  the  Independent  Nail 
Site  have  been  completed,  and  no 
further  clean-up  by  the  responsible 
parties  is  appropriate. 

Dated:  November  16.  1994. 
Patrick  M.  Tobin, 

Acting  Regional  Administrator.  Region  A'. 

Environmental  Protection  Agency. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  94-143] 

Television  Table  of  Allotments:  Albion, 
NE 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  correction. 

SUMMARY:  This  document  contains 
corrections  to  the  Notice  of  Proposed 
Rule  Makins  in  MM  Docket  No.  94-143. 


a  summary  of  which  was  published  on 
January  3,' 1995  (60  FR  91).  The  S'otice 
is  corrected  to  specif>'  reference 
coordinates  for  the  proposed  Channel  24 
allotment  at  Albion,  Nebraska,  as  41- 
55-58  and  98-17-23,  and  a  plus  offset 
for  the  Channel  24  allotment. 

DATES:  Comments  must  be  field  by  Feb. 
13, 1995,  and  reply  comments  by  Feb. 
28,  1995. 

ADDRESSES:  Send  comments  to  the 
Federal  Communications  Commission, 

Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Havne.  Mass  Media  Bureau  (202) 
634-6530.' 

SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

As  published,  the  Sotice  of  Propo^f'd 
Rule  Making  contained  an  error  with 
respect  to  the  reference  coordinates  and 
channel  offset  for  the  proposed 
allotment  of  Channel  24  to  Albion. 
Nebraska. 

Correction  of  Publication 

Accordingly,  the  publication  on 
January  3.  1995,  of  the  Summary  of  thi; 
Notice  of  Proposed  Rule  Making  in  MM 
Docket  94-143.  which  was  the  subject  of 
FR  Doc.  94-32275.  is  corrected  as 
follows: 

On  page  91.  in  the  first  and  second 
columns,  all  references  to  "Chan.^el  24  " 
are  corrected  to  read  "Channel  24*." 

On  page  91.  in  the  second  column,  the 
references  coordinates  for  Channel  24* 
at  .Mbion.  Nebraska,  are  corrected  to 
read  "41-55-58  and  98-17-23." 

Federai  Communications  Commission 

Douglas  VV.  VVebbink. 

Chief.  Policy  and  Rules  Division.  .Vfn.s.v  .Media 

Bureau. 

jFR  Doc.  95-1033  Filed  1-12-95.  8  45  jnil 
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ARCKITECTIIRALAND 
TRANSPORTATION  BARRfERS 
COMPLIANCE  BOARD 


Meeting 

AGENCY:  .An. I 

Transportati 

Board. 


ifecfural  and 
(Ji  Barriers  Complinnf;e 


ACTION:  Notii  ^  of  meeting 


SUMMARY:  On 
fi68H8).  a  noti 
announcing  t 
the  Architect' 
Barriers  Com 
on  Tuesday  a 
17-18,  1995. 
meeting  on 
199.S,  hasheeli 
schedule  of e 


V>ed 


DATES:  The  m 
foiiows: 

Tuesday,  )an|iarv  17, 1995 


9::^0-12  Noor 
Go\pnimer 
(closed  met  i 


Dticember  28.  1994  [59  FR 
e  was  published 

le  schedule  of  evonis  at 
ral  and  Transportation 
lian(,e  Boards  meetings 

td  Wednesday,  January 

The  tirr.e  of  the  Board 
nesday,  January  liS, 
changed.  A  revi.sed 

ents  is  published  below 

ledule  of  events  is  as 


-State  and  Locjd 

Fac  iiifies  Work  Crou'j 


ina 


1  ;.''>()-.l:30  p.m.— State  and  Local 
Government  Facilities  Work  Group 
Continued  (closed  meeting) 

.1:4.')-,'j:30  p.m. — Recreational  P'at.ilities 
and  Outdoor  Developed  .Areas  Work 
Group  (closed  meeting) 

Wednesday,  January  18, 1995 

9:00-12  Noon— Feder,nl  Facilities  Work 

Group  (closed  meeting) 
12  Noon-l:.30  p.m. — Board  Meeting. 
ADDRESSES:  The  meetings  will  be  held 
at:  Marriott  at  Metro  Center,  77.=>  12th 
Street  NW..  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  regarding  the 
meetings,  please  contact  Lawrence  W 
Roffee.  E.xecufive  Director.  (202)  272- 
.S4.34  ext.  14  (voice)  and  (202)  272-.')449 
(TTY). 

Lawrence  W.  Roffee. 
E.M'riitive  Dirttctnr 

U-K  Doc.  9.5-867  Filed  l-lIi-MS:  HA?,  iini] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

AGENCY:  Import  Administration. 
International  Trade  .'\dminisfrati(jii, 
Department  of  Commerce. 
ACTION:  Notice  ol  initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews. 


Federal  Register 

Vol.  bO.  No.  *) 

Friday,  Jiiiiuarv  I'l,  1'.l')5 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  rec:eived  requests 
to  conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings  with  December 
anniversary  dates.  In  accordance  with 
the  Commerce  Regulations,  we  are 
initiating  those  administrative  reviews 

EFFECTIVE  DATE:  January  13. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Holly  A.  Kuga.  Office  of  Antidumping 
Compliance.  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commen:c,  14lh 
Street  and  Constitution  Avenue  NW., 
Washington,  DC  20230,  telephone:  (202) 
482-4737. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  CFR 
353.22(a)  and  355. 22(a)  (1994),  for 
administrative  reviews  of  various 
antidumping  and  countervailing  duly 
orders  and  findings  with  December 
anniversary  dates. 

Initiation  of  Reviews 

In  a<;cordance  with  sections  19  CFR 
353.22((,)  and  355.22(c),  we  are 
initiating  administrative  reviews  of  ihe 
lollowing  antidumping  and 
(.ouiiter\;!iling  duty  orders  and  finding."^ 
We  intend  to  issue  the  final  results  of 
these  reviews  not  later  than  December 
31. 1995 


Antidumping  duty  proceedings 


Canada: 

Elemental  Sulphur  A-1 22-047 

Mobil  Oil  Canada,  Ltd.,  Petrosul  International,  Alt)erta  Energy  Co.,  Ltd..  Husky  Oil  Canada,  Ltd..  Norcen  Energy 
Resources,  Ltd 
Mexico: 

Porcelain-on-Steel  Cooking  Ware  A-201-504 

Esmaltaciones  San  Ignacio.  S.A.  Cinsa,  S.A.  de  C.V 
Japan: 

Polychioroprene  Rut)ber  A-588-046 

Denki  Kaguku,  K.K.,  Denki  Kaguku  Kogyo,  K.K./Hoei  Sangyo  Co.,  Ltd.,  Mitsui  Bussan  K.K.,  Showa  Neoprene 
K.K.,  Showa  Neoprene  K.K./Hoei  Sangyo  Co.,  Ltd.,  Suzugo  Corporation.  Toyo  Soda  Mfg.  Co..  Ltd.,  Toyo 
Soda  Mfg.  Co.,  Ltd./Hoei  Sangyo  Co.,  Ltd 
Taiwan: 

Certain  Welded  Stainless  Steel  Pipe  A-583-81 5 
Ta  Chen 
The  People's  Reputilic  of  China: 

Porcelain-on-Steel  Cooking  Ware  A-570-506 

Clover  Enamelware  Enterprise/Lucky  Enamelware  Factory,  China  National  Light  l.'E  Corp. 'S^^anghai  Branch/ 
Amerport  (H.K.) 

Countervailing  Duty  Proceedings 

Mexico: 

Porcelain-on-Steel  Cooking  Ware"  C-201-505 


Period  to  be  reviewed 


12/01/95-11/30/94 
12'01/9^1 1/30/94 

12/01  93- 11. '30 '94 
12/01 '93-1 1/30,-94 

12/01  ■93-n;30/94 
01/01.94-12'31.94 


'Two  requests  were  received  for  an  individual  company  review  under  19  CFR  355.22(a)(2).  The  Department  is  currently  reviewing  these  re- 
quests to  ensure  that  they  meet  the  requirements  for  an  individual  company  review. 


Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protection  orders  in 
accordance  with  19  CFR  353.34(b)  and 
355, 34(b). 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(a))  and  19  CFR  353.22(c)(1) 
and  355.22(c)(1). 

Dated:  January  9,  1995. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
IFR  Doc.  95-969  Filed  1-12-95;  8:45  am] 

BILLING  CODE  351&-DS-M 


[A-475-801] 

Antifriction  Bearings  From  Italy;  Notice 
of  United  States  Court  of  International 
Trade  Decision 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce 
SUMMARY:  On  October  20,  1994,  in 
Torrington  v.  United  States,  Slip  Op. 
94-167  [Torrington).  the  United  States 
Court  of  International  Trade  (CIT) 
affirmed  the  Department  of  Commerce's 
(the  Department)  redetermination  on 
remand  of  the  final  results  of  the  first 
administrative  review  of  the 
antidumping  duty  order  on  antifriction 
bearings  (other  tlian  tapered  roller 
bearings)  and  parts  thereof  from  Italv,  56 
FR  31751  (July  11,  1991).  The  CIT  had 
previously  remanded  the  final  results  to 
tlie  Department  for  the  reconsideration 
of  a  number  of  issues.  The  CIT  has  now- 
entered  final  judgment  on  all  issues. 


The  results  covered  the  period 
November.9.  1988,  through  April  30, 
1990. 

EFFECTIVE  DATE:  October  30,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  J. 
David  Dirstine  or  Richard  Rimlinger. 
Office  of  Antidumping  Compliance. 
I-T.port  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  and  Constitution 
Avenue  NW.,  Washington  DC  20230: 
telephone  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  8.  1993,  the  CIT  in  Torrington 
V.  United  States.  Slip  Op.  93-125. 
remanded  the  final  results  of  the  first 
administrative  review  of  the 
antidumping  duty  order  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  from  Italy  to 
the  Department  to:  (1)  Add  the  full 
amount  of  value  added  tax  (V.^T)  paid 
on  each  sale  in  the  home  market  to 
foreign  market  value  (FMV)  without 
adjustment;  (2)  treat  certain  of  SKF 
Industrie,  S.p.A.'s  (SKF)  discounts  as 
indirect  e.xpenses  unless  the  manner  in 
which  they  were  reported  met  the 
standard  for  treatment  as  direct 
expenses;  and  (3)  remove  discounts  paid 
on  SKF's  and  FAG  Cuscinetti  S.p.A.'s 
(FAG)  out-of-scope  merchandise  or,  if 
not  possible,  disallow  the  discounts. 
The  Department  submitted  its  results  of 
redetermination  on  remand  to  the  court 
on  September  22,  1993.  On  December 
10.  1993.  in  Torrington  v.  United  States. 
Slip  Op.  93-234.  the  CFT  again 
remanded  the  case  to  the  Department  to: 


(1)  Apply  Italy's  VAT  rate  to  the  United 
States  price  (CSP)  calculated  at  the 
same  point  in  the  stream  of  commerce 
as  Italy's  V'.AT  is  applied  for  home 
market  sales,  and  add  the  resulting 
amount  to  U'SP;  and  (2)  choose 
appropriate  best  information  available 
(BIA)  for  the  adjustment  to  FAG's  USP 
for  U.S.  discounts  and  treat  the 
adjustment  as  a  direct  selling  expense. 
The  Department  submitted  its 
redetermination  pursuant  to  this  second 
remand  order  on  January  10.  1994.  On 
March  4,  1994,  in  Torrington  v.  United 
States.  Slip  Op.  94-37,  the  CIT  again 
remanded  the  case  for  the  Department 
(1)  to  implement  its  new  VAT 
methodology  and  recalculate  the  VAT 
pursuant  to  the  partial  final  judgment 
on  the  issue  previously  entered  in  the 
case:  (2)  to  determine  and  apply  BL\  for 
the  adjustment  to  FAG's  USP  for  U.S. 
discounts;  and  (3)  to  determine  whether 
the  Department  has  statutory  autJwrity 
to  adjust  FMV.  calculated  using 
purchase  price,  for  FAG's  pre-sole 
inland  freight  in  light  of  Ad  Hoc  Comm 
of  AZ-NM-TX-FL  Producers  ofGray 
Portland  Cement  v.  United  States.  13 
F.3d  393  (Fed.  Cir.  1994).  The 
Department  submitted  its  results  of 
redetermination  pursuant  to  this  third 
remand  order  on  Mav  17.  1994.  On 
October  20,  1994.  inTorhngton.  the  CIT 
affirmed  the  Department's  results  of 
remand  and  entered  final  judgment  on 
all  issues. 

In  its  decision  in  Timken  Co.  v. 
United  States,  893  F.2d  c  37  (Fed.  Cir. 
1990)  (Tiwken).  the  United  States  Court 
of  Appeals  for  the  Federal  Circuit  held 
that,  pursuant  to  19  U.S.C.  1516a(e),  the 
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Diiti'il.  lanutrv  i),  199.5. 
Paul  I..  loflc. 

Dtpiity  As'-isthnt  Sermtary  for  Import 
Adivinistnilic  i. 

[PK  Dim'.  <)S-<1  18  Fil>-d  1-12-9.S;  8:45  am| 
BILLING  CODE  31  tO-OS-P 
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EFFECTIVE  DATE:  January  13,  199.5. 

FOR  FURTHER  INFORIWATICN  CONTACT: 
Maureen  M(  'hiilips  or  John  Kugelman, 
Office  of  Ani  idumping  Compliance, 
Import  Adm  nistrafion.  U.S.  Department 
of  Commerc* ,  14th  Street  and 
Con.stifutlon  Avenue.  VVa.shington,  DC. 
20230.  felepfone  (202)  482-5253. 


SUPPLEMENTARY  INFORIWATION: 
Bark^round 

On  August  24,  1994,  the  Department 
published  in  the  Federal  Register  a 
notice  of  initiation  of  administrative 
review  (59  PR  43537)  of  the 
antidumping  duty  order  on  ferrosilicon 
from  Venezuela  at  the  request  of  a 
respondent,  CVG-Venzolana  de 
Ferrosilicio,  C.A.  (Fesilven).  This  notice 
stated  that  the  Department  would 
review  merchandise  sold  in  the  United 
States  by  Fesilven  during  the  period 
December  29, 1992  through  Mav  31, 
1994. 

Fesilven  subsequently  withdrew  its 
request  for  review  on  October  25, 1994. 
Under  CFR  353.22(a)(5)  (1994),  a  party 
requesting  a  review  may  withdraw  that 
request  no  later  than  90  days  after  the 
date  of  publication  on  the  notice  of 
initiation.  Because  Fesilven's 
withdrawal  occurred  within  the  time 
frame  specified  in  19  CFR  353.22(a)(5), 
and  no  other  interested  party  has 
requested  an  administrative  review  for 
this  period,  the  Department  is  now 
terminating  this  review. 

This  notice  is  published  pursuant  to 
19  CFR  353.22(a)(5). 

Dii!i!(l;  December  29.  1994. 

Roland  L.  McDonald, 

Ai.ting  Deputy  Assistant  Secretary  for 
Compliiince. 

jFR  Doc.  95-970  Filed  1-12-95:  8:45  ami 

BILLING  CODE  3510-O&-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Addition 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  .Severely 
Disabled. 

ACTION:  Addition  to  the  Procurement 
List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  nonprofit  agt'ucies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  February  13.  1995. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington.  Viri^inia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  fi03-7740. 
SUPPLEMENTARY  INFORMATION:  On 
November  18.  1994,  the  Committee  for 
Pun.ha.se  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 


(59  FR  59757)  of  proposed  addition  to 
the  Procurement  List.  Comments  were 
received  from  the  current  contractor  for 
this  service.  The  contractor  indicated 
that  loss  of  the  contract  would  have  a 
5ignifif:anf  impact  on  its  business 
because  it  is  concentrating  on  improving 
its  better  performing  contrads  rather 
than  developing  new  business.  The 
contractor  noted  that  it  does  employ 
.some  people  with  disabilities,  although 
it  questioned  how  the  nonprofit  agency 
designated  by  the  Committee  will  be 
able  to  perform  the  switchboard  and 
information  operations  of  this  service 
using  people  with  severe  disabilities. 
The  contractor  noted  that  the 
switchboard  uses  lights  and  sounds,  .so 
sight  and  hearing  capabilities  are 
required,  and  the  switchboard 
equipment  requires  dexterity  to  proi:ess 
cjlls  efficiently.  The  contractor 
indicated  that  the  small  workroom 
space  does  not  promote  the  use  of  wheel 
thairs  or  special  equipment,  and  the 
requirement  to  respond  to  emergency 
calls  makes  the  use  of  people  with 
mental  disabilities  inappropriate.  The 
i:onfractor  a!so  expressed  concerns  that 
addition  of  the  service  to  the 
Procurement  List  would  dramatically 
increase  the  Government's  costs  to 
acquire  the  same  level  of  service  the 
contractor  is  providing,  and  it  indicated 
that  its  contacts  with  the  nonprofit 
agency  showed  the  latter  did  not 
understand  the  requirements  of  the 
service. 

This  contract  represents  a  very  small 
percentage  of  the  contractor's  total  sales. 
Even  considering  the  impact  of  another 
.switchboard  service  added  to  the 
Procurement  List  in  1992  where  the 
commentirg  contractor  also  held  the 
contract  and  allowing  for  a  possibly 
greater  impact  be<;ause  of  the 
contractor's  business  plan,  the  level  of 
impact  on  the  contractor  does  not 
amount  to  a  level  VNhich  the  Co:nmiftce 
considers  to  be  severe  adverse  impact. 

The  Committee  appreciates  the  fact 
that  the  contractor  has  hired  some 
people  with  disabilities  to  perfonn  this 
contract.  The  nonprofit  agency  will 
consider  employing  these  people. 
However,  addition  of  the  .service  to  the 
Pro(.urement  List  will  guarantee  that  thi- 
service  will  be  provided  by  people  with 
severe  disabilities,  while  a  competitive 
contractor  would  be  free  to  terminate  its 
disabled  workers  for  any  reason. 

The  nonprofit  agency  plans  to  use 
people  with  physical  disabilities  to 
perform  the  switchboard  servit.es.  It  has 
taken  into  account  the  dexterity 
requirement  in  its  staffing  plans.  The 
nonprofit  agency  will  not  hire  anyone 
who  is  totally  blind  or  totally  deaf.  Thi; 
nonprofit  agency  considers  the 


switchboard  room  to  be  large  enough  to 
permit  the  use  of  wheelchairs,  and  the 
Government  has  agreed  to  modify  the 
room  if  that  proves  necessary. 

Nonprofit  agencies  are  required  to 
provide  services  to  the  Government 
under  the  Committee's  program  at  a  fair 
market  price  determined  by  the 
Committee,  and  the  nonprofit  agency  in 
question  has  agreed  to  do  so. 
Consequently,  there  will  not  be  the 
dramatic  increase  in  price  the  contractor 
predicted. 

The  nonprofit  agency  performing  the 
service  has  long  been  a  successful 
participant  in  the  Committee's  program. 
It  has  hired  a  project  manager  with 
many  years  of  experience  in  telephone 
operations  to  manage  the  project  who 
has  established  good  relations  with 
Government  people  at  the  job  site.  The 
nonprofit  agency,  with  the  assistance  of 
its  central  nonprofit  agency,  has  devised 
a  plan  of  operation  to  meet  the  needs  of 
the  service.  Consequently,  the 
Committee  believes  that  the  concerns 
expressed  by  the  contractor  about  the 
nonprofit  agency's  ability  to  do  the  job. 
which  may  have  been  based  on  an  early 
contact  with  the  agency,  do  not  provide 
a  basis  for  deeming  the  nonprofit  agency 
incapable  of  performing  the  service. 

Aner  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  service,  fair  market  price,  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48d  and  41  CFR  51^2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  writh  the  service  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  service  is 
hereby  added  to  the  Procurement  List: 
Switchboard  Operation,  Department  of 
Veterans  Affairs  Medical  Center,  4300 


West  7th  Street,  North  Little  Rock. 
Arkansas. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 

jFR  Doc.  95-961  Filed  1-12-95:  8:45  ami 
BILLING  CODE  6820-33-P 


Procurement  List— Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  Procurement 

List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities,  a 
military  resale  commodity  and  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  February  13.  1995. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arhngton,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  July 
22,  November  18,  28  and  December  10. 
1994.  the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (59  FR 
37465.  59758,  60782  and  64932) of 
proposed  additions  to  the  Procurement 
List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities,  military  resale 
commodity  and  services,  fair  market 
price,  and  impact  of  the  additions  on 
the  current  or  most  recent  contractors, 
the  Committee  has  determined  that  the 
commodities,  military  resale  commodity 
and  services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48d  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities,  military  resale  commodity 
and  services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  ciurrent 


contractors  for  the  commodities, 
military  resale  commodity  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities,  military  resale  commodity 
and  services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46 — 48c)  in 
connection  with  the  commodities, 
military  resale  commodity  and  ser\  ices 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities,  military  resale  conmiodity 
and  services  are  hereby  added  to  the 
Procurement  List: 

Commodities 

Cleaning  Compound  \ 
7930-01-398-0942 
7930-01-398-0943 
7930-01-398-0945 
7930-01-373-8846 
7930-01-373-8847 
7930-01-373-8850 
79.30-01-398-0940 

Military  Resale  Commodity 

KefiU.  Mop.  Dnst 
MR.  985 

Services 

Commissan,-  Shelf  Stocking  and  Custodial. 

Fort  Shafter,  Hawaii 
Janitorial/Custodial.  E.G.  Gathings  Federal 

Building  and  U.S.  Gourthouse.  600  S. 

Main  Street,  )onesboro.  Arkansas 
janitorial/Gustodial.  Nax-y  Post  Graduate 

School.  Weather  Forecast  Office  Building 

712.  21  Grace  Hopper  Avenue.  Monterey. 

California 
lanitorial/Custodial.  U.S.  Army  Publication 

Genter.  1055  Woodson  Road.  Overland. 

Missouri 
Janilorial/Grounds  Maintenance.  Naval 

Industrial  Reserve  Ordnance  Plant. 

Rochester.  New  York 
Patient  Escort  Service,  Veterans 

Administration  Medical  Genter,  508 

Fulton  Street,  Durham.  North  Garolina 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 

[FR  Doc.  95-962  Filed  1-12-95;  8:45  ami 
BILUNG  COOE  e82fr-33-P 


Procurement  List  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  .additions  to  and 

Deletions  from  Procurement  List. 
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SUMMARY: 
proposals  tc 
commoditie; 
furnished  b^ 
employing 
have  other 
delete  com 
furnished  b^ 
COMMENTS  MJST 
BEFORE:  Febru 
ADDRESSES: 
From  PeopI« 
Disabled,  Ctv 
1735  Jefferscn 
Arlington,  Vi 
FOR  FURTHEF 
Beverly  Mi 
SUPPLEMENTARY 
notice  is  pul 
U.S.C.  47(a) 
purpose  is  ti 
an  opportu 
the  possible 
actions. 


Committee  has  received 
add  to  the  Procurement  List 
and  services  to  be 
nonprofit  agencies 
rsons  who  are  blind  or 
ere  disabilities,  and  to 

ties  previously 
such  agencies. 

BE  RECEIVED  ON  OR 
ary  13.  199,t. 
"ommittee  for  Purcha.se 
Who  Are  Blind  or  Severely 
ystal  Square  3,  Suite  403, 

Davis  Highway, 
rginia  22202-461. 
INFORMATION  CONTACT: 
man  (703)  603-7740. 
INFORMATION:  This 
shed  pursuant  to  41 
[2)  and  41  CFR  51-2.3.  Its 
provide  interested  persons 
ty  to  submit  comments  on 
impact  of  the  proposed 


ni 


dditi 


that 
sign! 


r< 


er 


Additions 

If  the  Co 
proposed  a 
Federal  Gov 
otherwise  i 
procure  the 
listed  below- 
employing 
have  other 

I  certify 
not  have  a 
substantial 
The  major 
certification 

1  The  act 
additional 
other  compl 
entities  oth 
organizationjs 
commoditi 
Government 

2.  The  act 
a  severe 
contractors 
services. 

3.  The  act 
authoriziiig 
commoditi 
Government 

4.  There 
ahematives 
the  objectiv 
0"Day  Act  (- 
connection 
services  pro 
Procuremen 

Comment! 
invited.  Con 
statement(s) 
on  which  th 
information. 

The  follov 
services  hav 
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ittee  approves  the 
ion,  all  entities  of  the 
jrnment  (except  as 

icated)  will  be  required  to 
:ommodities  and  services 
from  nonprofit  agencies 
persons  who  are  blind  or 
severe  disabilities. 

the  following  action  will 
ificant  impact  on  a 
r  umber  of  small  entities, 
fcictors  considered  for  this 
were: 

on  will  not  result  in  any 
porting,  recordkeeping  or 
ance  requirements  for  small 
than  the  small 
that  will  furnish  the 
and  services  to  the 


on  does  not  appear  to  have 
eco  lomic  impact  on  current 
ar  the  commodities  and 

on  will  result  in 
;mall  entities  to  furnish  the 
lei ;  and  services  to  the 


a  e 


(S 


no  known  regulatory 
vhich  would  accomplish 

of  the  Javits-Wagner- 
1  U.S.C.  46-48d)  in 
-ith  the  commodities  and 
)0sed  for  addition  to  the 
List. 

on  this  certification  are 
menters  should  identify  the 
underlying  the  certification 
y  are  providing  additional 


ing  commodities  and 
been  proposed  for 


addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Pad.  Scouring  and  Holder 
7920-00-841-7537 
7<)20-0 1-1 62-6064 
7920-01-222-7798 

NP.^.  Beacon  Lighthouse.  Inc.,  U'i(  hifa 
Falls,  Texas 

Services 

F(M)(i  .Service.  Patrick  Air  Force  Base,  Florida 
NP.A.  Brevard  Achievement  Center.  Inc.. 

Kockledge.  Florida 
lanitorial/Cusfodial  for  the  following 

locations: 
Federal  Building  &  U.S.  Courthouse.  1118 

24th  Avenue.  North.  Tuscaloosa. 

Alabama 
Federal  Building  &  L'.S.  Courthouse, 

Alabama  &  17th  Streets,  jasper,  Alabama 
NP.A.  Alabama  Goodwill  Industries.  Inc., 

Birmingham.  Alabama 
janitorial/Custodial,  Des  Moines 

International  Airport,  .Mr  National  Guard 

Base,  Des  Moines,  Iowa 
NPA.  Goodwill  Industries  of  Central  Iowa, 

Des  Moines.  Iowa 
lanitorial/Cusfodial.  Basewide.  Fort  Drum. 

New  York 
NPA.  Jefferson  County  Chapter,  NYSARC, 

Watertown,  New  York 
janitorial/Custodial.  NISE  East  Building, 

4600  Marriot  Drive,  North  Charleston, 

South  Carolina 
NPA.  Goodwill  Industries  of  Lower  .South 

Carolina.  Inc..  Charleston.  .South 

Carolina 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  future 
contractors  for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-VVagner- 
O'Day  Act  (41  U.S.C.  46-48d)  in 
connection  with  the  commodities 
proposed  for  deletion  from  the 
Procurement  List. 

The  following  commodities  have  been 
proposed  for  deletion  from  the 
Procurement  List: 
Paper.  Teletypewriter  Roll 

7530-00-019-6674 

7530-00-142-9038 

7530-00-943-7076 


7530-00-019-7267 
Beverly  L.  Milkman. 

Executive  Dirfctor 

|FR  Doc.  95-963  Filed  1-12-95.  8:45  ami 

BILLING  CODE  6820-~33-P 


COMMISSION  ON  IMMIGRATION 
REFORM 

Central  Texas  Roundtables 

AGENCY:  U.S.  Commission  on 

Immigration  Reform. 

ACTION:  Announcement  of  commissian 

roundtables. 

This  notice  announces  two 
roundtables  to.t)e  held  by  the  U.S. 
Commission  on  Immigration  Reform  in 
Austin,  TX  on  January  18,  1995.  The 
Commission,  created  by  Section  141  of 
the  Immigration  Act  of  1990,  is 
mandated  to  review  the  implementation 
and  impact  of  U.S.  immigration  policy 
and  report  its  findings  to  Congress.  An 
interim  report,  U.S.  Immigration  Policy 
Restoring  Credibility,  was  issued  on 
September  30,  1994;  the  final  report  is 
due  in  1997. 

The  roundtable  participants  will 
include  the  Commissioners,  researchers, 
government  officials,  representatives  of 
local  organizations,  and  other  experts. 
The  first  roundtable  will  examine  the 
economic  and  labor  impacts  of 
immigration  on  Texas,  with  a  focus  on 
the  Austin-San  Antonio  Area.  The 
Commission  seeks  to  gain  greater 
understanding  of  the  effects  of 
immigrants  on  the  region's  labor  market 
(both  high-  and  low-skill  labor),  the 
impact  of  employment-based 
immigration  on  high-tech  industry,  and 
immigration  in  the  context  of  NAFTA. 

The  second  roundtable  will  focus  on 
the  effects  of  immigration  on  social  and 
community  relations  in  central  Texas. 
Issues  involving  absorption  of 
immigrants  into  the  local  community, 
naturalization  and  civic  participation  of 
immigrants,  and  the  effect  of  immigrants 
on  public  services  will  be  addressed. 
DATE:  January  18,  1995. 
TIME:  9  am-12:30  pm  (Economic  and 
Labor  Impacts);  2  pm-5  pm  (Social  and 
Community  Relations). 
ADDRESSES:  Hyatt  Regency  Austin  on 
Town  Lake,  Texas  Rooms  6  and  7,  208 
Baron  Springs  Drive,  Austin,  TX  78704, 
512-480-2038. 

FOR  FURTHER  INFORMATION:  Paul 
Donnelly,  (202)  673-5348. 

Dated:  January  3.  1995. 
Susan  Martin, 
Executive  Director 
IFR  Doc.  95-851  Filed  1-12-95:  8:45  amj 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(0MB  Control  No.  9000-0090] 

Clearance  Request  for  Rights  in  Data 
and  Copyrights 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0090). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501),  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  an  extension  of  a  currently 
approved  information  collection 
i^quirement  concerning  Rights  in  Data 
and  Copyrights. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverlv  Favson,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
4755. 

SUPPLEMENTARY  INFORMATION: 

A.  Puqjose 

Rights  in  data  is  a  regulation  which 
concerns  the  rights  of  the  Government, 
and  organizations  with  which  the 
Government  contracts,  to  information 
developed  under  such  contracts.  The 
delineation  of  such  rights  is  necessary 
in  order  to  protect  the  contractor's  rights 
to  not  disclose  proprietary  data  and  to 
insure  that  data  developed  with  public 
funds  is  available  to  the  public. 

The  information  collection  burdens 
and  recordkeeping  requirements 
included  in  this  regulation  fall  into  the 
following  four  categories. 

(a)  A  provision  which  is  to  be 
included  in  solicitations  where  the 
proposer  would  identify  any  proprietary 
data  he  would  use  during  contract 
performance  in  order  that  the 
contracting  officer  might  ascertain  if 
such  proprietary  data  should  be 
delivered. 

fb)  Contract  provisions  which,  in 
unusual  circumstances,  would  be 
included  in  a  contract  and  require  a 
contractor  to  deliver  proprietary  data  to 
the  Government  for  use  in  evaluation  of 
work  results,  or  is  software  to  be  used 
in  a  Government  computer.  These 
situations  would  arise  only  when  the 
very  nature  of  the  contractor's  work  is 


comprised  of  limited  rights  data  or 
restricted  computer  software  and  if  the 
Government  would  need  to  see  that  data 
in  order  to  determine  the  extent  of  the 
work. 

(c)  A  technical  data  certification  for 
major  systems,  which  requires  the 
contractor  to  certifj-  that  the  data 
delivered  under  the  contract  is 
complete,  accurate  and  compliant  with 
the  requirements  of  the  contract.  As  this 
provision  is  for  major  systems  only,  and 
few  civilian  agencies  have  such  major 
systems,  only  about  30  contracts  will 
involve  this  certification. 

(d)  The  Additional  Data  Requirements 
clause,  which  is  to  be  included  in  all 
contracts  for  experimental, 
developmental,  research,  or 
demonstration  work  (other  than  basic  or 
applied  research  to  be  performed  solely 
by  a  university  or  college  where  the 
contract  amount  will  be  $500,000  or 
less).  The  clause  requires  that  a 
contractor  keep  all  data  first  produced 
in  the  performance  of  the  contract  for  a 
period  of  three  years  from  the  final 
acceptance  of  all  items  delivered  under 
the  contract.  Much  of  this  data  will  be 
in  the  form  of  the  deliverables  provided 
to  the  Government  under  the  contract 
(final  report,  drawings,  specifications, 
etc.).  Some  data,  however,  will  be  in  the 
form  of  computations,  preliminary  data, 
records  of  experiments,  etc..  and  these 
will  be  the  data  that  will  be  required  to 
be  kept  over  and  above  the  deliverables. 
The  purpose  of  such  recordkeeping 
requirements  is  to  insure  that  the 
Government  can  fully  evaluate  the 
research  in  order  to  ascertain  future 
activities  and  to  insure  that  the  research 
was  completed  and  fully  reported,  as 
well  as  to  give  the  public  an  opportunity 
to  assess  the  research  results  and  secure 
any  additional  information.  All  data 
covered  by  this  clause  is  unlimited 
rights  data  paid  for  by  the  Government. 

Paragraph  (d)  of  the  Rights  in  Data — 
General  clause  outlines  a  procedure 
whereby  a  contracting  officer  can 
challenge  restrictive  markings  on  data 
delivered.  Under  civilian  agency 
contracts,  limited  rights  data  or 
restricted  computer  software  is  rarely,  if 
ever,  delivered  to  the  Government. 
Therefore,  there  will  rarely  be  any 
challenges.  Thus,  there  is  no  burden  on 
the  public. 

Under  the  procedures  established  for 
development  of  the  FAR,  agency  and 
public  comments  were  solicited  and 
each  comment  was  addressed  before 
finalization  of  the  text.  The  comments 
which  were  received  were  for  the  most 
part  from  educational  institutions, 
which  stated  that  requiring  their 
investigators  to  keep  records  of 
unlimited  rights  data  for  three  years 


after  acceptance  of  deliverables  was 
unreasonable,  in  that  such  investigators 
in  reality  do  not  segregate  their  research 
by  contract,  but  rather  combine  it  with 
other  data  in  order  to  continue  their 
research.  In  light  of  this,  the  proposed 
rule  was  changed  to  state  that  the 
Additional  Data  Requirements  clause 
would  not  be  placed  in  contracts  for 
basic  or  applied  research  with 
educational  institutions  where  the  value 
was  5500.000  or  less.  The  5500,000 
threshold  was  adopted  after  surveying 
the  major  civilian  research  and 
development  (R&D)  agencies,  whoso 
data  suggested  that  an  average  R&D 
contract  was  5250.000  to  5300.000; 
commensurate  with  other  claus?; 
thresholds  [e.g.,  small  business 
subcontracting),  the  5500.000  threshold 
was  chosen.  Thus,  for  most  R&I) 
contracts  with  universities,  no 
recordkeeping  is  required. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  tc 
average  2.7  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
General  Services  Administration.  FAR 
Secretariat,  18th  &  F  Streets.  .\'\V..  Room 
4037,  Washington,  DC  20405.  and  to  the 
FAR  Desk  Officer,  Office  of  Information 
and  Regulator}'  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
I, JOO;  responses  per  respondent,  1:  total 
annual  responses,  1.100:  preparation 
hours  per  response,  2.7:  and  total 
response  burden  hours.  2.970. 

C  Annual  Recordkeeping  Burden 

The  annual  recordkeeping  burden  i-^ 
estimated  as  follows:  Recordkeepers. 
9.000:  hours  per  recordkeeper,  3:  and 
total  recordkeeping  burden  hours. 
27.000. 

Obtaining  Copit'S  of  Proposals: 
Requester  may  obtain  copies  of  O.N4H 
applications  or  justifications  from  thf 
General  Services  Administration.  F.AR  - 
Secretariat  (VRS).  Room  4037. 
Washington.  DC  20405.  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No 
9000-0090.  Rights  in  Data  and 
Copyrights,  in  all  correspondence 
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Dated:  Decinber  16, 1994. 
Beverly  Fays<  n, 
FAR  SecKtah  it. 

|FR  Doc.  95-S  26  Filed  1-12-95;  8:45  amj 
BILUNG  COOC  •  aO-34-M 


DEPARTMENT  OF  THE  DEFENSE 

Office  of  thi  Secretary 

Defense  Intelligence  Agency,  Scientific 
Advisory  Bqard  Closed  Meeting 

agency:  Def  artment  of  Defense,  Defense 
Intelligence  (\gency. 
ACTION:  Noti  :e. 


(i)' 


SUMMARY: 
Subsection 
Law  92-463 
of  Public 
given  that  a 
Scientific 
scheduled  at 
DATES:  Marc  i 


ADDRESSES 

Agency 
20340-5100 


Pilrsuant  to  the  provisions  of 
of  Section  10  of  Public 
as  amended  by  Section  5 
94—409,  notice  is  hereby 
:losed  meeting  of  the  DIA 

Board  has  been 
follows: 

16-17,1995  (830  to  400). 
The  Defense  Intelligence 
Bel  ing  AFB.  Washington,  D.C. 


Lav 


A(  visory 


FOR  FURTHEP  INFORMATION  CONTACT: 
Dr.  W.S.  WiDiamson,  Executive 
Secretary.  U  A  Scientific  Advisory 
Board,  Washington,  DC.  20340-1328 
(202)  373-4<30. 

SUPPt-EMENTikRY  INFORMATION:  The  entire 
meeting  is  dfevoted  to  the  discussion  of 
classified  infoimation  as  defined  in 
Section  552li(c)(I),  Title  5  of  the  U.S. 
Code  and  th  srefore  will  be  closed  to  the 
pubUc.  The  >oaid  will  receive  briefings 
on  and  discv  ss  several  current  critical 
intelligence  issues  and  advise  the 
Director,  DLk,  on  related  scientific  and 
technical  m^^.ers. 
L.M.  Bynum 
Altemcte  OSl ' 
Officer.  Depai  Iment 

(PR  Doc.  95-a  i 

BILUNG  COOC  »  0O-04-M 


Office  of  th< !  Secretary  of  the  Army 


Notice  of  Inient 
Environmer  tal 
(DEIS)  for  Rejects 
Associated 
Aberdeen  P|^oving 


SUMMARY:  In 

Law  91-190 

Environmental 

Draft 

(DEIS)  is 

environmen 

decisions 


beiig 


JMI 


Federal  Register  Liaison 

of  Defense. 
1  Filed  1-12-95;  8:45  am] 


to  Prepare  a  Draft 
Impact  Statement 
and  Activities 
MIth  Future  Programs  at 
Ground 


AGENCY:  Dedartment  of  the  Army,  DOD. 
ACTION:  Noti:e  of  Intent. 


accordance  vnth  Public 
the  National 
Policy  Act  of  1969,  the 
Environmental  Impact  Statement 
prepared  to  evaluate 
al  implications  of  future 
re  ;arding  operation  of 


Aberdeen  Proving  Ground.  The  DEIS 
will  focus  on  impacts  of  planned  future 
activities  at  Aberdeen  Proving  Groimd; 
development  alternatives  for  the 
installation  Master  Plan;  development 
potential  of  the  installation  in  terms  of 
environmental  caning  capacity;  and 
specific  concerns  regarding  risk.  Issues 
to  be  considered  in  the  proposed  action 
include  acceptance  of  those  new 
programs  projected  for  the  installation 
to  include  modernization  or  removal  of 
outdated  facilities,  and  improvements  to 
infrastructure,  utilities  and  service 
necessary  to  accommodate  the  new 
missions  and  changes  in  existing  test 
and  evaluation  missions.  All  missions 
on  the  installation  will  be  considered 
including  the  Combat  Systems  Test 
Activity,  the  Chemical  and  Biological 
Defense  Command  and  the  Army 
Research  Laboratory.  The  Army  will 
conduct  several  small  group  scoping 
workshops  prior  to  preparing  the 
Environmental  Impact  statement.  The 
first  step  will  be  to  determine  the 
appropriate  scope  of  issues,  activities 
and  alternatives  to  be  addressed.  Among 
the  anticipated  areas  to  be  evaluated  are 
public  health  risks  and  public  safety, 
noise,  shock  and  vibration,  water 
quality,  air  quality,  hazardous  materials 
management  and  disposal,  biological 
resources  including  threatened  and 
endangered  species  social  and  economic 
effects,  and  historic  and  archaeological 
resources.  During  the  scoping  process, 
the  Army  will  ask  other  agencies  that 
have  regulatory  interest  in  Aberdeen 
Proving  Ground  to  participate  in 
scoping. 

DATES:  Written  public  comments  and 
suggestions  can  be  submitted  by 
February  13.  1995  to  the  address  shown 
below. 

ADDRESSES:  Commander.  Aberdeen 
Proving  Groimd  Support  Activity, 
ATTN:  STEAP-SH-ER  (Edward  L. 
Newell,  Jr.)  Aberdeen  Proving  Ground, 
Maryland  21005-5423. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Edward  L.  Newell,  Jr.,  (410)  278- 
6756. 

Dated;  January  4, 1995. 

Lewis  D.  Walker, 

Deputy  Assistant  Secretary  of  the  Army 
(Environmental,  Safety  and  Occupational 
Health),  OASA  (I.L&E). 

[FR  Doc.  95-866  Filed  1-12-95;  8:45  am] 

BILLING  CODE  3710-08-M 


Department  of  the  Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  for 
Proposed  Construction  at  Camp 
Atterbury,  Edinburgh,  Indiana 

agency:  Department  of  the  Army, 
Department  of  Defense. 

action:  Notice  of  Intent. 

SUMMARY:  This  Notice  of  Intent  is  for  the 
preparation  of  a  Draft  Environmental 
Impact  Statement  (DEIS)  for  proposed 
Army  National  Guard  projects  at  Camp 
Atterbury,  Edinburgh,  Indiana.  The 
proposal  includes  renovation  and 
rehabitiation  of  existing  facilities,  range 
improvements,  demolition  and 
construction  of  facilities,  and 
development  of  ranges. 

Lead  Agencies  are:  The  Military 
Department  of  Indiana  and  the  National 
Guard  Bureau. 

Various  alternatives  have  been 
developed  for  consideration  regarding 
the  proposed  projects  at  Camp 
Atterbury.  The  following  constitutes  a 
list  of  those  alternatives  to  be 
considered  in  the  DEIS: 

(1)  No  action, 

(2)  Continued  use  and  improvement 
of  facilities  and 

(3)  Alternative  locations  off-site. 

Resource  categories  that  will  be 
analyzed  include:  physical 
environment,  water  quality, 
groundwater,  air  quality,  biological 
resources,  land  use,  socioeconomic, 
noise,  and  cultural  resources. 

SCOPING:  The  Military  Department  of 
Indiana  will  conduct  public  scoping 
meetings  relating  to  the  proposed 
actions.  Public  participation  in  the  EIS 
process  is  essential  to  assist  the  decision 
maker  in  defining  the  scope  of  analysis 
considered  in  the  DEIS. 

Interested  individuals,  governmental 
agencies,  and  private  organizations  are 
invited  to  submit  information  and 
comments  on  this  proposed  action  for 
consideration  by  the  National  Guard 
Bureau.  Information  that  would  assist 
the  National  Guard  Bureau  in  analyzing 
the  potential  significant  environmental 
consequences  are  solicited.  This 
includes  information  on  other 
environmental  studies  planned  or 
competed  in  the  area  of  the  Camp 
Atterbury;  other  alternatives;  potential 
impacts  associated  with  the  proposed 
action;  and  recommended  mitigation 
measures. 

Concerned  individuals  and  agencies 
may  express  their  views  either  by 
wr'ting  to  the  designated  point  of 
contact  or  participating  in  public 


scoping  meetings  to  be  held  at  a 
convenient  location  near  Camp 
Atterbury.  The  date,  time  and  location 
for  the  meetings  will  be  announced 
through  letters,  public  notices,  display 
advertisements  and  released  to 
newspapers  of  general  circulation  a 
minimum  of  15  days  prior  to  the 
meeting.  Those  wishing  to  provide 
information  or  data  relevant  to  the 
environmental  analysis  of  the  proposed 
actions  or  alternatives  are  encouraged  to 
do  so  at  the  public  scoping  meetings. 

Upon  completion,  the  DEIS  will  oe 
available  to  the  public.  The  avilability  of 
this  document  will  be  announced  by 
means  of  public  notices  so  that  all 
interested  parties  may  review  and 
comment  on  the  document.  A  public 
hearing  to  solicit  public  response  to  the 
analysis  will  also  be  scheduled. 
ADDRESSES:  Interested  parties  can  also 
furnish  written  comments  or  materials 
to  Lieutenant  Colonel  Jack  Fowler, 
Camp  Atterbury,  Edinburgh,  Indiana, 
46124,  1-800-730-1333  or  (812)  526- 
1345. 

Dated;  January  4, 1995. 
Lewis  D.  Walker, 

Deputy  Assistant  Secretary  of  the  Army. 
(Environment,  Safetv,  And  Occupational 
Health)  OASA  (IL&-E). 
|FR  Doc.  95-905  Filed  1-12-95:  8:45  ami 

BILLING  CODE  3710-09-M 


DEPARTMENT  OF  EDUCATION 

President's  Advisory  Commission  on 
Educational  Excellence  for  Hispanic 
Americans;  Meeting 

AGENCY:  President's  Advisorj' 
Commission  on  Educational  Excellence 
for  Hispanic  Americans. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  the  schedule 
and  agenda  of  a  forthcoming  meeting  of 
the  President's  Advisory  Commission 
on  Educational  Excellence  for  Hispanic 
Americans.  Also,  it  describes  the 
functions  of  the  Commission.  Notice  of 
this  meeting  is  required  under  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act. 

DATES  AND  TIMES:  Monday.  Jajiuary  30 
and  Tuesday,  January  31. 
ADDRESSES:  Embassy  Row  Hotel,  2015 
Massachusetts  Avenue,  NW., 
Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marsha  Harper,  Telephone:  (202)  205- 
2420. 

SUPPLEMENTARY  INFORMATION:  The 
President's  Advisory  Commission  on 
Educational  Excellence  for  Hispanic 
Americans  was  established  under 


Executive  Order  12900  on  Febru8r>'  22. 
1994.  The  Commission  is  established  to 
advise  on  Hispanic  achievements  of  the 
National  Goals,  as  well  as  other 
educational  accomplishments.  The 
meeting  of  the  Commission  is  open  to 
the  public.  The  Agenda  includes: 

January  30, 1995,  Monday,  9  a.m.-5 
p.m.  Commission  will  continue  work 
toward  its  goals  and  priorities  by 
implementing  a  two  day  Strategic 
Planning  Session. 

Januarj'  31,  1995,  Tuesday,  9  a.m.-5 
p.m.  Commission  will  continue  a 
second  all  day  Strategic  Planning 
Session. 

Records  are  kept  of  all  Commission 
proceedings,  and  are  available  for  public 
inspection  at  the  White  House  Initiative 
For  Hispanic  Education  at  600 
Independence  Avenue,  SW.,  Room 
6442.  Washington.  DC  20202  from  the 
hours  of  9  a.m.-5  p.m. 
Mario  Moreno, 
Assistant  Secretary.  Office  of 
Intergovernmental  and  Interagency  Affairs. 
Department  of  Education. 
IFR  Doc.  95-1035  Filed  1-12-95:  8:45  am) 

BILUNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG95-1 7-000,  et  al.] 

Cowley  Ridge  Wind  Power  Company, 
Inc.,  et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

lanuarv  6.  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 

1.  Cowley  Ridge  Wind  Power  Company 
Inc. 

IDocket  No.  EG95-1 7-000] 

On  December  30,  1994,  Cowley  Ridge 
Wind  Power  Company  Inc.  (the 
"Applicant")  with  its  principal  place  of 
business  at  1400,  350 — 7th  Avenue  SW.. 
Calgary,  Province  of  Alberta,  Canada, 
filed  with  the  Federal  Energy  Regulator)' 
Commission  (the  "Commission")  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 

The  Applicant  is  engaged  exclusively 
in  the  business  of  owning  and  operating 
a  wind  power  generating  facility  at 
Cowley  Ridge  in  the  Province  of 
Alberta.  Canada,  with  a  capacity  of 
approximately  18.9  MW  (the  "Facility"). 
All  of  the  Facility's  electricity  is  and 
will  continue  to  be  sold  at  wholesale, 
pursuant  to  two  long-term  power  sales 


agreement  (20  years  in  each  case),  to 
TransAlta  Utilities  Corporation,  a 
privately-owned  public  utility  company 
in  the  Province  of  Alberta.  Canada. 

Comment  date:  January  24,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Cowley  Ridge  Partnership 

IDocket  No.  ECi95-18-000| 

On  December  30.  1994.  Cowley  Ridge 
Partnership  (the  "Applicant")  with  its 
principal  place  of  business  at  1400, 
350— 7th  Avenue  SW.,  Calgar>\ 
Province  of  Alberta.  Canada.'filed  with 
the  Federal  Energy  Regulatory 
Commission  (the  "Commission")  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 

The  Applicant  is  engaged  exclusively 
in  the  business  of  owning  and  operating 
a  wind  power  generating  facility  at 
Cowley  Ridge  in  the  Province  of 
Alberta.  Canada,  with  a  capacity  of 
approximately  18.9  MW  (the  "Facility"). 
All  of  the  Facility's  electricity  is  and 
will  continue  to  be  sold  at  wholesale, 
pursuant  to  two  long-term  power  sales 
agreement  (20  years  in  each  case),  to 
TransAlta  Utilities  Corporation,  a 
privately-owned  public  utility  company 
in  the  Province  of  Alberta.  Canada. 

Comment  date:  Januan.'  24.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Indiana  &  Michigan  Municipal 
Distributors  Association  and  City  of 
Auburn,  Indiana  v.  Indiana  Michigan 
Power  Company 

IDocket  No.  EL88-1-0061 

Indiana  Michigan  Power  Company 

jDockPt  Nos.  ER88-31-()05  and  ER88-32- 
005] 

Take  notice  that  on  December  28. 
1994,  Indiana  Michigan  Power 
Company  (l&M)  tendered  a  compliance 
filing,  pursuant  to  the  Commis-sion's 
June  3, 1992  Opinion  and  Order  on 
Initial  Decision,  in  the  above-referenced 
dockets,  which  addressed,  among  other 
things,  the  appropriateness  of  periodic 
reviews  of  nuclear  decommissioning 
costs  and  funding. 

I&M  stales  that  copies  of  the  filing 
were  served  upon  its  jurisdictional 
customers,  the  Indiana  Utility 
Regulatory  Commission.  Michigan 
Public  Service  Commission  and  all  J 

parties  of  record.  % 


3200 


Commeni  date:  Januan,-  20,  1995,  in 
accordance  wilh  Standard  Paragraph  E 
at  the  end  o  '  this  notice. 


o\ 
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and  Bonneville  Power 
on  (Bonneville).  PacifiCorp 
le  FERC  No.  237. 
requests  a  waiver  of  prior 
t  lat  an  effective  date  of 
1994  be  assigned  to  the 
bit. 
f|lhis  filing  were  supplied  to 
he  Washington  Utilities 
rtation  Commission  and  the 
y  Commission  of  Oregon. 
date:  January  20,  199.5.  in 
.vith  Standard  Paragraph  E 
this  notice. 
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Company  Susquehanna 
ny 

.n(>-fl()()| 
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filing  on  behalf  of  it.self  and 
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transaction  between  PECO  and  DPL. 
PECO  also  requests  expedited  treatment 
and  Commission  acceptance  of  the 
Agreement  on  or  before  the  date  the 
Commission  accepts  the  Joint 
Application  filed  under  Docket  No. 
EC9,5-3.  PECO  requests  that  the  Notices 
of  Cancellation  for  PECO  Rate  Schedule 
F.P.C.  No.  36  and  SECO  Rate  Schedule 
F.P.C.  No.  2  become  effective  on  the 
later  of  February  1,  1996  or  the  closing 
of  the  Conowingo  stock  transaction 
between  PECO  and  DPL. 

PECO  states  that  a  copy  of  this  filing 
has  been  sent  to  SECO,  Conowingo  and 
DPL  and  will  be  furnished  to  the 
Pen?isylvania  Public  Utility 
Conmiission,  Maryland  Public  Servi(,e 
Commission,  Delaware  Public  St!r\i(.e 
Commission  and  Virginia  State 
Corporation  Commission. 

Comment  date:  January  20. 199.5,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Alabama  Power  Company 

jDiM.kot  No.  EK9.S-31 8-000] 

Take  notice  that  on  December  22, 
1994.  Alabama  Power  Company  (APCo). 
tendered  for  filing  information 
concerning  the  adoption  of  certain 
TjC  ounting  methods  foraccumul.itod 
duterred  income  ta.xes  benefits  other 
than  pensions  as  set  forih  in  tlje 
Statement  of  Financial  Accounting 
Standard  No.  109  by  the  Financ.ial 
Accounting  Standards  Board. 

Comment  t/ofe:  January  20.  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Wisconsin  Electric  Power  Company 

[Dockot  No.  ER95-:n9-000i 

Take  notice  that  on  Decemln  r  22, 
1994,  Wisconsin  Electric  fvvver 
Company  (Wisconsin  Electric),  tendered 
for  filing  an  Electric  Service  Agreement 
and  a  Transmission  Service  Agreement 
between  itself  and  MidCon  Power 
.Services  Corp.  (MidCon).  The  Electric 
Service  Agreement  provides  for  servic  e 
under  Wi.sconsin  Electric's  Coordination 
Sales  Tariff.  The  Transmission  Service 
Agreement  allows  MidCon  to  receive 
transmission  service  under  Wis<  onsin 
Elet.tric's  FERC  Electric  Tariff,  Original 
Volume  1,  Rate  Schedule  T-1. 

Wisconsin  Electric  requests  an 
effective  date  of  sixty  days  from  dale  of 
filing.  Copies  of  the  filing  have  been 
served  on  MidCon  and  the  Public 
Service  Commission  of  Wi.sconsin. 

Comment  dnte:]anua\-y  20,  1995,  in 
act;ordance  with  Standard  Paragraph  Hi 
at  the  end  of  this  notic;e. 


9.  Consolidated  Edison  Company  of 
New  York.  Inc. 

IDockft  No.  EK95-32O-O00I 

Take  notice  that  on  December  22, 
1994,  Consolidated  Edison  Company  of 
New  York,  Inc:.  (Con  Edison)  tenderetl 
for  filing  a  Supplement  to  its  Rate 
Schedule  FERC  No.  130.  a  facilities 
agreement  with  the  New  York  Power 
Authority  (NYPA).  The  Supplement 
provides  for  an  increase  in  the  monthly 
carrying  charges.  Con  Edison  has 
requested  that  this  increase  take  effect 
as  of  January  1,  1995. 

Con  Edi.son  .states  that  a  copy  of  this 
filing  has  b(>en  served  bv  mail  upon 
NYPA. 

Comment  date:  January  20,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Consolidated  Edison  Company  of 
New  York,  Inc. 

IDiK.ket  No.  ER9.5-.1 21-0001 

Take  notice  that  on  December  22. 
1994.  Consolidated  Edison  Conqiany  of 
New  York,  Inc.  (Con  Edison)  tendered 
for  filing  a  Supplement  to  its  Rate 
Schedule.  Con  Edison  Rate  Schedule 
FERC  No.  129.  a  facilities  agreement 
with  Orange  and  Rockland  Utilities,  Inc. 
(OAR).  The  Supplement  provides  for  a 
decrease  in  the  monthly  carrying 
cha.'>;es.  Con  Edison  has  requested  that 
this  decrease  take  effe<;t  as  of  December 
1.1994. 

Con  Edison  states  th.it  a  copy  of  this 
filing  has  been  served  bv  mail  upon 
OAR. 

Comment  date:  January  20,  1995,  in 
accordance  with  Standard  Paragraph  K 
at  the  end  of  this  notice 

11.  Fitchburg  Gas  and  Electric  Light 
Company 

|D()(  kft  No.  ER95-.322-OOOI 

Take  notice  that  on  December  22, 
1994.  Fitchburg  Gas  and  Electric  Light 
Company  (Fitchburg)  filed  with  the 
Commission  a  service  agreement 
between  Fit,chburg  and  Central  VeruJonl 
for  the  sale  of  up  to  a  8  MW  (winter 
maximum  claimed  capability)  of 
c:apacity  and  associated  energy  from 
Fitchburg  #7.  This  is  a  service 
agreement  under  Filchburg's  FERC 
Elec;(ric  Tariff.  Original  Volume  No.  2. 
which  was  accepted  for  filing  by  the 
Commission  in  Docket  No.  ER92-HH- 
000  on  September  30.  1992.  The 
capat:ity  rate  to  the  charged  Central 
Vermont  is  below  the  maximum 
capacity  charges  set  forth  in  the  Tariff, 
and  the  energy  rate  is  that  established  i-i 
the  Tariff.  F'itchburg  requests  that 
( ancellation  was  also  liled. 

Fitchburg  states  that  copies  of  the 
liling  were  served  on  Central  Vermont 


and  the  Massachu.setts  Department  of 
Public  Utilities. 

Comment  date:  January  20,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  PSl  Energy.  Inc. 

[Docket  No.  ER95-323-0001 

Take  notice  that  on  December  22, 
1994,  PSI  Energy.  Inc.  (PSI).  tendered 
for  filing  as  Supplement  No.  5  to  PSI 
Rate  Schedule  FERC  No.  253  an 
amendment  to  the  Transmission  and 
Local  Facilities  Ownership,  Operation 
and  Maintenance  Agreement  (T&LP 
Agreement)  among  PSI,  Wabash  Valley 
Power  Association  (WVPA)  and  the 
Indiana  Municipal  Power  Agency 
(IMPA).  This  amendment  is  being  filed 
in  compliance  with  ordering  Paragraph 
(N)  of  the  Commission's  Order  in 
Cincinnati  Gas  &■  Electric  Co.  and  PSI 
Energy.  Inc.,  69  FERC  Tj  61,005  (1994), 
which  required  the  filing  of  agreements 
implementing  certain  settlements 
reached  in  that  proceeding.  The 
amendment  is  expected  to  lower  charges 
collected  by  PSI  under  the  T&LP 
Agreement.  PSI  has  requested  that  the 
amendment  be  made  effective  as  of 
October  24,  1994,  the  date  of  the  merger 
between  PSI  Resources,  Inc.  and 
Cincinnati  Gas  &  Electric  Company. 

Copies  of  this  filing  have  been  served 
on  the  Indiana  Utility  Regulatory 
Commission,  WVPA,  IMPA,  the  Public 
Utility  Commission  of  Ohio  and  the 
Public  Service  Commission  of  the  State 
of  Kentucky. 

Comment  date:  January  20,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  PSI  Energy.  Inc 

IDocket  No.  ER95-324-0001 

Take  notice  that  on  December  22, 
1994.  PSI  Energy.  Inc.  (PSI).  tendered 
for  filing  as  Supplement  No.  33  to  PSI 
Rate  Schedule  FERC  No.  234  an 
amendment  to  the  Power  Coordination 
Agreement  (IMPA  PCA  Agreement) 
between  PSI  and  the  Indiana  Municipal 
Power  Agency  (IMPA).  This  amendment 
is  being  filed  in  compliance  with 
ordering  Paragraph  (N)  of  the 
Commission's  Order  in  Cincinnati  Gas 
&■  Electric  Co.  and  PSI  Energy.  Inc..  69 
FERC  1 61,005  (1994).  which  required 
the  filing  of  agreements  implementing 
certain  settlements  reached  in  that 
proceeding.  The  amendment  will  not 
have  anv  impact  on  the  charges 
collected  by  PSI  under  the  IMPA  PCA 
Agreement.  PSI  has  requested  that  the 
amendment  be  made  effective  as  of 
October  24, 1994,  the  date  of  the  merger 
between  PSI  Resources.  Inc.  and 
Cincinnati  Gas  &  Electric  Company. 


Copies  of  this  filing  have  been  served 
on  the  Indiana  Utility  Regulatory 
Commission,  IMPA,  the  Public  Utility 
Commission  of  Ohio  and  the  Public 
Service  Commission  of  the  State  of 
Kentucky. 

Comment  date:  January  20, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  PSI  Energy,  Inc. 

(Docket  No.  ER95-325-0001 

Take  notice  that  on  December  22, 
1994,  PSI  Energy,  Inc.  (PSI).  tendered 
for  filing  as  Supplement  No.  32  to  PSI 
Rate  Schedule  FERC  No.  233  an 
amendment  to  the  Power  Coordination 
Agreement  (WVPA  PCA  Agreement) 
between  PSI  and  Wabash  Valley  Power 
Association  (WVPA).  This  amendment 
is  being  filed  in  compliance  with 
ordering  Paragraph  (N)  of  the 
Commission's  Order  in  Cincinnati  Gas 
S-  Electric  Co.  and  PSI  Energy,  Inc.,  69 
FERC  ^61,005  (1994),  which  required 
the  filing  of  agreements  implementing 
certain  settlements  reached  in  that 
proceeding.  The  amendment  will  not 
have  any  impact  on  the  charges 
collected  by  PSI  under  the  WVPA  PCA 
Agreement.  PSI  has  requested  that  the 
amendment  be  made  effective  as  of 
October  24,  1994,  the  date  of  the  merger 
between  PSI  Resources,  Inc.  and 
Cincinnati  Gas  &  Electric  Company 

Copies  of  this  filing  have  been  .served 
on  the  Indiana  Utility  Regulatory 
Commission,  WVPA,  the  Public  Utility 
Commission  of  Ohio  and  the  Public 
Service  Commission  of  the  State  of 
Kentucky. 

Comment  date:  January  20,  1995.  in 
ai  cordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Southern  California  Edison 
Company 

(Docket  No.  ER95-333-0001 

Take  notice  that  on  December  23. 
1994.  Southern  California  Edison 
Company  (F  lison)  tendered  for  filing 
the  follovvi.;^  Supplemental  Agreement 
(Supplemental  Agreement)  to  the  1990 
Integrated  Operations  Agreement  (lOA) 
with  the  City  of  Anaheim  (Anaheim), 
FERC  Rate  Schedule  No,  246,  and 
associated  Firm  Transmission  Service 
Agreement  (FTS  Agreement): 

1995  Supplemental  Agreement  Between 
Southern  California  Edison  Company 
And  City  of  Anaheim  For  The 
Integration  Of  Anaheim "s  Entitlement 
In  San  Juan  Unit  4 

Edison — Anaheim  1995  San  Juan  Unit  4 
Firm  Transmission  Service  Agreement 
Between  Southern  California  Edison 
Company  And  City  of  Anaheim 


The  Supplemental  Agreement  and 
FTS  Agreement  set  forth  the  terms  and 
conditions  by  which  Edison  will 
integrate  and  provide  firm  transmission 
service  for  Anaheim's  San  Juan  Unit  4 
re.source.  Edison  seeks  waiver  of  the  60 
day  prior  notice  requirements  and 
requests  the  Commission  to  assign  to  the 
agreements  an  effective  date  of  January 
1.  1995. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  do/e.  January  20.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Tampa  Electric  Company 

|D(K.kft  No.  ER95-335-OOOI 

Take  notice  that  on  December  23. 
1994.  Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  individual 
Letter  Agreement  with  the  City  of  Lake 
Worth  Utilities.  Florida  Municipal 
Power  Agency,  fort  Pierce  Utilities 
Authority,  Jacksonville  Electric 
Authority,  Orlando  Utilities 
Commission,  Reedy  Creek  Improvement 
District.  St.  Cloud  Electric  L'tilities, 
Utility  Board  of  the  City  of  key  West, 
and  the  Cities  of  Lakeland,  Starke. 
Tallahassee,  and  Vero  Beach.  Florida. 
The  Letter  Agreements  extend  the  terms 
of  existing  Letters  of  Commitment 
between  "Tampa  Electric  and  each  of  the 
other  utilities  under  interchange  Service 
Schedule  J  (Negotiated  Interchange 
Service). 

Tampa  Electric  proposes  a:i  effective 
date  of  January  1.  1995,  for  the  Letter 
Agreements,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirement. 

Copies  of  the  filing  have  been  served 
on  each  of  the  other  parties  to  the  Letter 
Agreements  and  the  Florida  Public 
Ser\  iee  Commission. 

Comment  do/e:  January  20.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Appalachian  Power  Company 

IDucket  No  ER95-:i41-O00l 

Take  notice  that  on  December  28, 
1994.  American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
a  transmission  ser\ice agreement,  dated 
December  1,  1994,  (TSA).  The  TSA. 
e.xecuted  by  the  City  of  Danville. 
Virginia  (Danville)  and  Appalachian 
Power  Company  (APCO),  provide  for 
ser\  ice  to  be  made  available  to  Danville 
pursuant  to  AEPSC  FERC  Ele<:trii:  Tariff 
Original  Volume  No.  1.  An  effec  tive 
date  of  December  1.  1994.  was  requested 
for  both  agreements. 


32U2 


A (opy  o 
the  Danvilli 
Corporatior 

Cnmmcni 
tnccordance 
at  the  end 


the  filing  was  served  upon 
and  the  Virginia  State 
Commission. 
date:  January  20.  1995,  in 
with  Standard  Paragraph  E 
this  notice. 


c 


In 


18.  PaciflC^rp 

jDiM  k.i't  No. 

Take  noti 
1994.  Patifi 
accordance 
Oommissioi 
Articles  of 
Western  Sv 
hie.  (WSCC 
the  WSCC .' 
(WSCC 
1994. 

PacifiCor 
pursuant  to 
Commissioi 
that  a  uaivi 
and  that  an 
1994hea.ss 
an  effective 
assigned  lo 

Copies  of 
all  WSCC 
Commissior 
I'tilities 
the  Utah 

Cnmnifnt 
accordance 
at  the  end  o 


tr 


Con 
Pu)l 


19.  Arizona 


D  R9.5 


:e 


r  a 


|D()ck(-t  N'l) 

Take  noti 
1994,  Arizona 
(APS),  tend* 
Agreements 
Tariff  Orig 
Tariff)  with 
1   Snoho 

2.  Electric 

3.  Gulfst 
A  copy  o 

on  the  ahov 
Arizona 

Comment 
accordance 
at  the  end  o 


w 


nam 
fth 


Cor  )o 


20.  Northeri  i 
(Minnesota 


Northern 
(Wisconsin 


E^95 


ke 


|D<x;ket  No 

Take  noti(te 
1994.  North 
Minnesota  ( 
States  Pov\ 
(NSP-W) 
Commissior 
Ser\  ice  whi 
Interruptibh 
Wisconsin 
(WEP). 


JMI 


Federal  Register  /  Vol.  60.  No.  9  /  FriiLiy.  January  13.  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  9  /  Friday.  January  13.  1995  /  Notices 


3203 
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NSP  requests  that  the  Commission 
accept  for  filing  both  Transmission 
Service  Agreements  effective  on  January 
1,  1995.  NSP  requests  a  waiver  of  the 
Commission's  notice  requirements 
pursuant  lo  Rule  35  so  the  Agreement 
may  be  accepted  for  filing  effective  on 
the  date  requested. 

Cnmmfnt  c/ofe;  January  20,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Northern  States  Power  Company 
(.Minnesota) 

Northern  Stales  Power  Company 
(Wisconsin) 

IDdt  kot  \n.  ER<t.S-34.5-OOOl 

Take  notice  that  on  DecemUr  22. 
1994,  Northern  States  Power  com  pan  v- 
Minnesofa  (NSP-M)  and  Northern 
.States  Power  Company-Wisconsin 
(NSP-W)  jointly  tendered  and  request 
the  Commission  to  accept  a 
Transmission  Serv  ice  Agreement  with 
Rainbow  Energy  Marketing  Corporation 
(Rainbow)  which  provides  for 
Interruptible  Tran.smission  Servi(;e. 

NSP  requests  that  the  Commission 
a(;cept  this  Transmission  Service 
Agreement  effective  on  January  1.  1995. 
NSP  requests  a  waiver  of  the 
Commission's  notice  requirements 
pursuant  to  Rule  35  .so  the  Agreement 
may  be  accepted  for  filing  effective  on 
the  date  requested. 

Comment  date:  January  20.  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Wisconsin  Electric  Power  Company 

jDockr-t  No.  EKV)5-346-000| 

Take  notice  that  on  December  22, 
1994,  Wisconsin  Electric  Power 
Company  (Wisconsin  Electric),  tendered 
for  filing  an  Electric  Ser\'ice  Agreement 
between  itself  and  AES  Power  Company 
(AES).  The  Electric  Service  Agreement 
provides  for  service  under  Wisconsin 
Electric's  Coordination  Sales  Tariff. 

Wisconsin  Electric  requests  an 
effective  date  of  sixty  davs  from  date  of 
filing.  Copies  of  the  filing  iui^e  been 
served  on  AES  and  the  Public  SeR'ice 
Commission  of  Wisconsin. 

Comment  date:  January  20. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Central  Vermont  Public  Service 
Corporation 

I  Docket  No.  ER95-34  7-0001 

Take  notice  that  on  December  27, 
1994,  Central  Vermont  Public  Service 
Corporation  (CVTS),  tendered  for  filing 
a  letter  stating  that  CVTS  does  not  plan 
to  file  a  Forecast  1995  Cost  Report  for 
FERC  Electric  Tariff,  Original  Volume 


No.  4.  since  there  are  no  customers 
expected  to  take  such  sen'ice. 

Comment  date:  January  20,  1995.  in 
accordance  with  Standard  Pamgraph  E 
at  the  end  of  this  noti(.e. 

24.  Southern  Company  Services,  Inc. 

IDockft  No.  EK^.S-a-IH-OOOl 

Take  notice  that  on  December  28, 
1994.  Southern  Company  Services,  Im, 
(SCS),  acting  on  behalf  of  Alabama 
Power  Company,  Georgia  Power 
Company.  Gulf  Power  Company, 
Missi.s.sippi  Power  Company,  and 
Savannah  Electric  and  Power  company 
(colie(;tively  referred  to  as  Southern 
Companies)  filed  a  Service  Agreement 
dated  as  of  December  6.  1994  between 
Tampa  Electric  Company  and  SCS  (as 
agent  for  Southern  Companies)  for 
service  under  the  Short-Term  Non-Finn 
Transmission  Service  Tariff  of  Southern 
Companies. 

Comment  date:  January  20,  1995,  in 
accordanc;e  w  ith  Standard  Paragraph  H 
at  the  end  of  this  notice. 

25.  Southern  Indiana  Gas  and  Electric 
Company 

|Do(  ket  No.  EK95-34*-000l 

Take  notice  that  on  December  28, 
1994,  Southern  Indiana  Gas  and  Electric 
Company  (Southern  Indiana),  tendered 
for  filing  a  supplement  to  Rate  Schedule 
FPC-29  under  whi(  h  it  sells  stajidby 
electrical  power  to  Alcoa  Generating 
Corporation  (.\GC).  This  filing  requests 
that  Rate  Schedule  FPC-29  be  made  a 
permanent  rate  for  the  sell  of  standby 
electric  al  power  to  AGC.  The 
supplement  to  the  Rate  Schedule  seeks 
to  make  the  rate  permanent,  but  will 
result  in  no  rate  increase  or  decrease  or 
revenue  change.  Southern  Indiana  has 
requested  a  waiver  of  the  minimum 
sixty  (60)  day  notice  requirement.  The 
only  effected  customer  is  the  purchaser, 
AGC.  Southern  Indiana  and  AGC  are 
parties  to  a  wTitten  Letter  Agreement 
executed  on  December  14, 1993,  which 
Letter  Agreement  extended  the  term  of 
Rale  Schedule  FPC-29  to  and  including 
January  16,  1995.  Southern  Indiana  and 
AGC  request  that  the  Commission  make 
the  rate  specified  in  Rate  Schedule  FPC- 
29  permanent,  which  rates  were 
previously  approved  by  the  Commission 
under  Docket  No.  ER94-916-000. 

The  reason  for  this  filing  is  to  finalize 
the  agreement  between  Southern 
Indiana  and  AGC  regarding  a  long  term 
rate  under  Rate  Schedule  FPC-29.  This 
filing  is  therefore  mutually  beneficial. 

Waiver  of  the  Commission's  Notice 
Requirements  is  requested  to  allow  for 
an  effective  date  of  January  17, 1995.  the 
date  service  scheduled  to  commence 
under  the  permanent  Rate  Schedule 
FPC-29. 


Comment  date:  January  20,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  White  Oak  Energy  Company  L.L.C. 

[Docket  No.  QF95-1 22-000) 

On  December  28. 1994.  White  Oak 
Energy  Company  L.L.C.  (Applicant),  of 
101  South  Main,  Suite  301,  Decatur, 
Illinois  62523-1210  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to 
§  292.207(b)  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

According  to  the  Applicant,  the  small 
power  production  facility  will  be 
located  in  Lockport.  Illinois  and  wiil 
consist  of  a  combustion  turbine 
generator,  a  steam  turbine  generator  and 
a  heat  recovery  boiler.  The  maximum 
net  electric  power  production  capacity 
will  be  of  126  MW.  The  primary  energy 
source  will  be  petroleum  coke. 
Installation  of  the  facility  is  expected  to 
commence  on  or  before  December  31, 
1999. 

Comment  date:  30  days  after  the  date 
of  publication  of  this  notice  in  the 
Federal  Register  in  accordance  with 
Standard  Paragraph  E  at  the  end  of  this 
notice. 

27.  White  Oak  Energy  Company  L.L.C. 

[Docket  No.  QF95-1 23-000] 

On  December  28, 1994,  White  Oak 
Energy  Company  L.L.C.  (Applicant),  of 
101  South  Main,  Suite  301,  Decatur, 
Illinois  62523-1210  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to 
§  292.207(b)  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

According  to  the  Applicant,  the  small 
power  production  facility  will  be 
located  in  Joliet,  Illinois  and  will  consist 
of  a  combustion  turbine  generator,  a 
steam  turbine  generator  and  a  heat 
recovery  boiler.  The  maximum  net 
electric  power  production  capacity  will 
be  of  126  MW.  The  primary  energy 
source  will  be  petroleum  coke. 
Installation  of  the  facility  is  expected  to 
commence  on  or  before  December  31, 
1999. 

Comment  date:  30  days  after  the  date 
of  publication  of  this  notice  in  the 
Federal  Register  in  accordance  with 
Standard  Paragraph  E  at  the  end  of  this 
notice. 

Standard  Paragraptis 

E.  Any  person  desiring  to  be  heard  or 
lo  protest  said  filing  should  file  a 


motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E., 
Washington.  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
shoved  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protcstants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  95-858  Filed  1-12-95:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG95-1 5-000,  et al] 

The  Power  Generation  Co.  of  Trinadad 
&  Tobago  Limited,  et  al.  Electric  Rate 
and  Corporate  Regulation  Filings 

January  5. 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  The  Power  Generation  Company  of 
Trinidad  and  Tobago  Limited 

(Docket  No.  EG95-1 5-000] 

On  December  22,  1994,  The  Power 
Generation  Company  of  Trinidad  and 
Tobago  Limited,  6A  Queens  Park  West, 
First  Floor.  Port  of  Spain,  Trinidad, 
West  Indies  (the"Applicant").  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  ("EWG")  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

The  Applicant  will  be  engaged 
directly  in  owning  and  operating 
eligible  facilities  located  in  Trinidad 
and  Tobago:  the  236  MW  Penal  Plant, 
located  at  Penal,  in  the  ward  of  Siparia, 
County  of  St.  Patrick,  consisting  of  two 
simple  cycle  gas  turbines  and  a 
combined  cycle  generating  unit 
comprised  of  two  gas  turbines,  one  heat 
recovery  steam  generator,  and  one  steam 
turbine;  the  634  MW  Point  Lisas  Plant, 
located  at  Point  Lisas  Industrial  Estate 
in  the  ward  of  Couva,  County  of  Caroni, 
consisting  of  ten  simple  cycle  turbines: 
and  the  308  MW  Port  of  Spain  Plant. 


/ 


located  in  the  city  of  Port  of  Spain, 
consisting  of  four  steam  turbine  and  twn 
simple  cycle  gas  turbine  generator  units. 
The  facilities  are  all  in  commercial 
operation.  The  facilities  are  gas  fired; 
the  Port  of  Spain  Plant  also  has  the 
capability  to  use  fuel  oil  as  a  back-up. 
Comment  date:  January  24,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Cardinal  Power  of  Canada.  L.P. 

[Docket  No.  EG95-16-0001 

On  December  30,  1994,  Cardinal 
Power  of  Canada,  LP.  ( "Cardinal"),  242 
Henry  Street,  P.O.  Box  70.  Cardinal. 
Ontario,  Canada  KOE-lEO,  filed  with 
the  Federal  Energy  Regulatory 
Commission  (the  "Commission")  an 
application  for  a  new  determination  of 
exempt  wholesale  generator  status 
pursuant  to  part  365  of  the 
Commission's  regulations. 

Cardinal  is  a  limited  partnership 
formed  under  the  laws  of  the  State  of 
Delaware  and  registered  to  do  business 
in  Ontario,  Canada.  Cardinal  owns, 
operates  and  maintains  a  150  MW 
natural  gas-fired  cogeneration  facility 
located  in  Cardinal.  Ontario.  Canada 
(the  ""Facility").  Cardinal  is  engaged 
directly  and  exclusively  in  the  business 
of  owning  and  operating  the  Facility 
and  selling  electric  energy  at  wholesale 
The  Facility  began  commercial 
operation  in  May,  1994. 

Comment  date:  January  24. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Duke  Power  Co. 

[Docket  No.  ER95-289-0001 

Take  notice  that  on  December  14, 
1994,  Duke  Power  Company  (Duke) 
tendered  for  filing  copies  of  estimated 
billing  information  for  calendar  year 
1995  pursuant  to  which  the 
Southeastern  Power  Administration  will 
be  billed  by  Duke  under  Article  II.  1  of 
the  Settlement  Agreement  in  Docket  No 
ER90-3 15-000. 

Comment  dafe;  January  20,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Niagara  Mohawk  Power  Corp. 

{Docket  No.  ER95-308-000] 

Take  notice  that  on  December  19, 
1994,  Niagara  Mohawk  Power 
Corporation  tendered  for  filing  a  Notice 
of  Withdrawal  of  its  Borderline  Sales 
Agreement  with  the  Village  of 
Richmondville. 
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new  Electric  Service 
that  were  executed  on 
1994.  by  APCo  and  its 
holesale  customers: 


5.  Appalac  \i. 

|Dtx,kef  No 

Take 
Company 
1994, 

Commissidn 
Agreement » 
December 
following 

a.  Black 

East 

b.  Black  D 

Elkhutlst 

c.  Black 

Sophij 

d.  Elk  Pow  >r 

e.  Elk  Pow4r 

f.  Elkhom 

Crozie 

g.  Elkhorn 

Elkh 
h.  Kimball 
i.  Union 
j.  Union 
k.  Union 
1.  United 
m.  War 


Dipmond  Power  Company — 
and 
ibmond  Power  Company — 


ion 


Lig  It 


agrei  iments 


The 

replace  the 
between  Af  CO 
listed  abov  ! 
November 


APCo 
December 
of  its  filing 
customers 
Commissi 

Commen  t 
accordance 
at  the  end 
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date:  January  20.  1995.  in 
with  Standard  Paragraph  E 
this  notice. 


Di  imond  Power  Company — 

Company — Clay 
Company — Reed's  Fork 

*ublic  Service  Company — 
#4 

'ublic  Ser\  ice  Company — 


Pcwer 
Powe 
P«  iwer 
Light 


ight  &  Water  Company 
Company — Mullens 
r  Company — Pierpont 
Company — Rhodell 
&  Power  Company 
&  Power  Company 

are  intended  to 
existing  service  agreements 
and  the  companies 
which  expired  on 
10,  1994. 

an  effective  date  of 
.  1994.  and  states  that  a  copy 
was  served  on  the  affected 
nd  the  Public  Service 
of  West  Virginia. 
date:  January  20,  1995.  in 
with  Standard  Paragraph  E 
this  notice. 


pr(  iposes  i 


01 


(f 


6.  Consolidated  Edison  Company  of 


New  York. 


Inc. 


iDocketNo.  iR95-31(M)00l 


(ion 


Take  not 
1994,  Consbl 
New  York, 
for  filing  a 
Schedule, 
FERC  No. 
Central  Hu 
Corporatio 
provides 
carrying 
requested 
as  of  Januai  y 

Con  Ed 
filing  has 

Commen ' 
accordance 
at  the  end 


for 


ce  that  on  December  21. 

idaled  Edison  Company  of 
!nc.  (Con  Edison),  tendered 
upplement  to  its  Rate 

Edison  Rate  Schedule 
,  a  facilities  agreement  with 
Ison  Gas  and  Electric 
(CH).  The  Supplement 
a  decrease  in  the  monthly 
charges.  Con  Edison  has 

this  decrease  take  effect 
1.  1995. 

states  that  a  copy  of  this 
served  by  mail  upon  CH. 
date:  January  20,  1995,  in 
with  Standard  Paragraph  E 
"this  notice. 


t  lat 


is)n 
b;en 


(f 


7.  Consolidated  Edison  Company  of 
New  York.  Inc. 

[Docket  No.  ER95-31 1-000| 

Take  notice  that  on  December  21, 
1994.  Consolidated  Edison  Company  of 
New  York.  Inc.  (Con  Edison),  tendered 
for  filing  a  Supplement  to  its  Rate 
Schedule.  Con  Edison  Rate  Schedule 
FERC  No.  127  a  facilities  agreement 
with  the  New  York  Power  Authority 
(NYPA).  The  Supplement  provides  for  a 
decrease  in  the  monthly  carrying 
charges.  Con  Edison  has  requested  that 
this  decrease  take  effect  as  of  January  1. 
1995. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
NYPA. 

Comment  date:  January  20.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  PECO  Energy  Company 

IDocket  .No.  ER95-3 12-0001 

Take  notice  that  on  December  21, 
1994,  PECO  Energy  Company  (PECO), 
tendered  for  filing  an  Agreement 
between  PECO  and  Delmarva  Power  & 
Light  Company  (DPL),  dated  May  24. 
1994. 

PECO  states  that  the  Agreement  sets 
forth  terms  and  conditions  for  the  sale 
of  capacity  and  energy  over 
approximately  a  10  year  period.  PECO 
requested  that  the  Commission  permit 
the  Agreement  to  become  effective  on 
the  closing  date  of  the  sale  of 
Conowingo  Power  Company  stock  by 
PECO  to  DPL.  which  is  the  subject  of  a 
Joint  Application  at  Docket  No.  EC95- 
3.  PECO  also  requests  expedited 
treatment  and  Commission  acceptance 
of  the  Agreement  on  or  before  the  date 
the  Commission  approves  the 
aforementioned  Joint  Application  filed 
under  Docket  No.  EC95-3. 

PECo  states  that  a  copy  of  this  filing 
has  been  sent  to  DPL  and  will  be 
furnished  to  the  Pennsylvania  Public 
Utility  Commission.  Maryland  Public 
Service  Commission,  and  Virginia  State 
Corporation. 

Comment  date:  January  20,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Consolidated  Edison  Company  of 
New  York,  Inc. 

IDocket  No.  ER95-313-OOOI 

Take  notice  that  on  December  21, 
1994.  Consolidated  Edison  Company  of 
New  York,  Inc.  (Con  Edison)  tendered 
for  filing  an  agreement  to  provide 
interruptible  transmission  service  for 
Delmarva  Power  and  Light  Company 
(Delmarva). 


Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Delmarva. 

Comment  date:  January  20,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Entergy  Power,  Inc. 

IDocket  No.  ER95-3 14-0001 

Take  notice  that  Entergy  Power  Inc. 
(EPI)  on  December  21,  1995.  tendered 
for  filing  a  Monthly  Purchase  and  Sale 
Agreement  with  AES  Power,  Inc. 

EPI  requests  an  effective  date  for  the 
Interchange  Agreement  that  is  one  (1) 
day  after  the  date  of  filing,  and 
respectfully  requests  waiver  of  the 
Commission  notice  requirements  in 
Section  35.11  of  the  Commission's 
regulations. 

Comment  date:  January  20,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Southern  California  Edison 
Company 

IDocket  No.  ER95-317-0OOI 

Take  notice  that  on  December  21, 
1994,  Southern  California  Edison 
Company  (Edison),  tendered  for  filing 
the  following  operating  procedure 
between  Sacramento  Municipal  Utility 
District  (SMUD)  and  Edison,  in 
accordance  with  the  terms  of  the  1988 
Edison-SMUD  Power  Sale  Agreement 
(Agreement): 

Operating  Procedure  No.  2  for  Edison- 
SMUD  1988  Power  Sale  Agreement 
(Procedure  No.  2). 

In  addition,  to  setting  forth  details  for 
scheduling  and  dispatching  Operating 
Capacity  and  deliveries  of  Associated 
Energy  under  the  terms  of  the 
Agreement.  Procedure  No.  2  also 
provides  for  coordination  between  the 
1988  and  1994  Power  Sale  Agreements 
between  Edison  and  SMUD. 

Copies  of  the  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  January  20,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

12.  Colmac  Energy.  Inc. 

IDocket  No.  QF86-856-001I 

On  December  28.  1994.  Colmac 
Energy,  Inc.  (Colmac),  of  Mecca. 
California  submitted  for  filing  an 
application  for  recertification  of  a 
facility  as  a  qualifying  facility  pursuant 
to  Section  292.207(b)  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 
According  to  the  applicant,  the  small 
powpr  production  facility  will  be 


located  near  Mecca,  California.  The 
Commission  previously  certified  the 
facility  as  a  qualifying  small  power 
production  facility,  Colmac  Energy,  Inc.. 
37  FERC  ^  62.034  (1986).  The  instant 
application  for  recertification  is  due  to 
a  change  in  the  fuel  to  be  used  by  the 
•facility. 

Comment  date:  Thirty  days  after  the 
date  of  publication  in  the  Federal 
Register,  in  accordance  with  Standard 
Paragraph  E  at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  inter\'ene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  actipn  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary: 

[FR  Doc.  95-859  Filed  1-12-95:  8:45  am] 
BILUNG  CODE  6717-01-P 


[Docket  No.  CP95-1 37-000,  et  al.) 

Wiiiiston  Basin  Interstate  Pipeline 
Company,  et  al.;  Natural  Gas 
Certificate  Filings 

January  5,  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Wiiiiston  Basin  Interstate  Pipeline 
Company 

IDocket  No.  CP95-1 37-000) 

Take  notice  that  on  December  28, 
1994.  Wiiiiston  Basin  Interstate  Pipeline 
Company  (Wiiiiston  Basin),  200  North  • 
Third  Street.  Suite  300,  Bismarck,  North 
Dakota  58501.  filed  request  with  the 
Commission  in  Docket  No.  CP95-370- 
000  pursuant  to  §§  157.205  and 
157.216(b)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  abandon  a 
tov\Ti  border  station  under  the  blanket 
certificate  issued  in  Docket  No.  CP82- 
487-000.  all  as  more  fully  set  forth  in 
the  request  on  file  with  the  Commission 
and  open  to  public  inspection. 


Wiiiiston  Basin  proposes  to  abandon 
the  Ward  Road  Town  Border  Station 
(Ward  Station),  located  in  Burleigh 
County.  North  Dakota,  which  has 
provided  service  to  Montana-Dakota 
Utilities  Company  (Montana-Dakota). 
Wiiiiston  Basin  states  that  Montana- 
Dakota  because  of  an  existing  station, 
Missouri  River  Border  Station  and  the 
North  Bismarck  Border  Station  possess 
sufficient  capacity  to  provide  reliable 
ser\icc  to  Montana-Dakota  and  therefore 
propose  to  abandon  Ward  Station, 
which  would  consist  of  a  14'  x  16' 
building,  regulators,  valves  and  station 
piping.  The  fence  enclosing  the  facilities 
and  a  mainline  valve  setting  would 
remain  at  the  site  for  emergency  use. 
Wiiiiston  Basin  further  states  that  the 
abandonment  of  this  border  station  will 
not  aflect  Wiiiiston  Basin's  peak  day  or 
annual  transportation  to  Montana- 
Dakota. 

Comment  date:  February  21. 1995.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Mississippi  River  Transmission 
Corporation 

IDocket  No.  CP95-14O-O001 

Take  notice  that  on  December  30, 
1994,  Mississippi  River  Transmission 
Corporation  (MRT),  9900  Clayton  Road, 
St.  Louis.  Missouri  63124.  filed  in 
Docket  No.  CP95-14O-O00  a  request 
pursuant  to  §§  157.205. 157.212,  and 
157.216(b)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205.  157.212.  and 
157.216(b))  for  authorization  to  relocate 
a  delivery  point  that  ser\'es  one  of  its 
existing  firm  transportation  customers. 
Arkla.  a  division  of  NorAm  Energy 
Corp.  under  MRT's  blanket  certificate 
issued  in  Dockt^t  No.  CP82^89-O00 
pursuant  to  Section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

MRT  proposes  to  relocate  the  delivery 
point  to  Arkla  that  serves  customers  in 
the  town  of  Alica.  Arkansas  from  MRT's 
Main  Line  No.  1  to  MRT's  Main  Line 
No.  2.  MRT  states  that  the  relocation  of 
the  delivery  point  to  MRT's  Main  Line 
No.  2  will  not  result  in  any  change  in 
the  total  daily  or  annual  quantities  of 
natural  gas  MRT  is  authorized  to 
transport  for  Arkla  pursuant  to  its 
existing  Transportation  Service 
Agreement. 

Comment  date:  February  21.  1995.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


3.  Columbia  Gas  Transmission 
Corporation 

|Do<;ket  No.  CP95-141-000! 

Take  notice  that  on  Decemtier  30. 
1994.  Columbia  Gas  Transmission 
Corporation  (Columbia).  1700 
MacCorkle  Avenue,  S.E.,  Charleston. 
West  Virginia  25314-1599.  filed  in 
Docket  No.  CP95-141-000.  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  an  f)rder 
granting  permission  and  approval  to 
abandon  transportation  service 
Columbia  rendered  in  accordance  with 
its  Rate  Schedule  X-112,  a  best  efforts 
transportation  ser\'ice  of  500  Dth/day, 
for  West  Virginia  Wesleyan  College 
(Wesleyan)  in  Upshur  County.  West 
Virginia  until  August,  1993.  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

In  its  application.  Columbia  states 
that  the  gas  originated  from  wells 
located  in  Barbour  County.  West 
Virginia  which  were  purchased  by 
Weslyan  in  an  attempt  to  reduce  energy 
costs  for  the  school.  Columbia  received 
the  gas  at  an  existing  point  of  receipt  on 
its  Line  8000  in  Belington.  West 
Virginia  and  transported  it  to  existing 
points  of  interconnection  between 
Columbia  and  Columbia  Gas  of  West 
Virginia,  Inc.  in  Upshur  County,  West 
Virginia  for  subsequent  delivery  to 
Wesleyan.  Columbia  states  that  the 
transportation  authority  is  no  longer 
required  as  the  transportation  agreement 
has  been  terminated  and  Columbia  is 
currently  providing  Wesleyan  Part  284 
Interruptible  Transportation  Ser\ice. 

Comment  date:  January  26,  1995.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  i^ny  person  desiring  to  be  hcird  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.' 20426,  a  motion  tc» 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.21 1 ) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 
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Take  furtler  notice  that,  pursuant  to 
the  authorit  ^  contained  in  and  subject  to 
the  jurisdid  ion  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  anc  Procedure,  a  hearing  will 
be  held  witl  lOut  further  notice  before  the 
Commissioi  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commis  sion  on  its  own  review  of 
the  matter  f  nds  that  a  grant  of  the 
certificate  a  id/or  permission  and 
approval  fo;  the  proposed  abandonment 
are  requirec  by  the  public  convenience 
and  necessi  y.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commissioi  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  su  :h  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  c  therwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represent  ed  at  the  hearing. 

G.  Any  pe  rson  or  the  Commission's 
staff  may,  w  ithin  45  days  after  issuance 
of  the  instai  t  notice  by  the  Commission, 
file  pursuan  i  to  Rule  214  of  the 
Commissior  's  Procedural  Rules  (18  CFR 
385.214)  a  r  lotion  to  intervene  or  notice 
of  intervent:  on  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  th  B  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  propose  1  activity  shall  be  deemed  to 
be  authorizf  d  effective  the  day  after  the 
time  allowe  i  for  filing  a  protest.  If  a 
protest  is  fil  id  and  not  withdrawn 
within  30  di  lys  after  the  time  allowed 
for  filing  a  f  rotest,  the  instant  request 
shall  be  trea  led  as  an  application  for 
authorizatic  ra  pursuant  to  Section  7  of 
the  Natiu-al  jas  Act. 
Lois  D.  Cashe  II, 
Secretary. 

[FR  Doc.  95-)  57  Filed  1-12-95;  8:45  am) 
BILUNG  CODE  t  ri7-01-P 


[Docket  No.  I  P95-98-000] 

Columbia  G|as  Transmission  Corp.; 
Notice  of  Petition  FQt  Approval  of 
Stipulation 

January  9, 19t5. 
Take  notii  :e 
1994,  pursumt 
Commissior 
Procedure 
Gas  Transmission 
(Columbia) 
that  the  Coiimission 


JMI 


that  on  December  20. 
to  Rule  207  of  the 
's  Rules  of  Practice  and 
8  CFR  385.207,  Columbia 

Corporation 
iled  a  petition  requesting 
issue  an  order 
approving  tie  stipulation  entered  into 
by  Columbii  i  and  Ozark  Transmission 
System  (Oz4rk)  on  December  9,  1994. 


Columbia  states  that  the  stipulation 
terminates  Columbia's  contractual 
obligations  under  a  transportation 
contract.  Contract  No.  MS-27534-AR, 
between  Columbia  and  Ozark  through 
the  payment  of  a  negotiated  Exit  Fee  by 
Columbia  to  Ozark. 

The  stipulation  is  contingent  upon 
Bankruptcy  Court  and  Commission 
approval,  including  Commission 
approval  of  Columbia's  full  recovery 
from  Columbia's  customers  of  the  Exit 
Fee  paid  to  Ozark. 

Comments  on  the  settlement,  as  well 
as  motions  to  intervene  or  protests 
should  be  filed  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426,  on  or  before  January  30,  1995. 
Reply  comments  should  be  filed  on  or 
before  February  9, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  petition  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  95-865  Filed  1-12-95:  8:45  ami 

BILLING  CODE  6717-01-M 


[Docket  No.  ER95-1 12-000,  Docket  No. 
EL95-1 7-000] 

Entergy  Services,  Inc.,  et  al.;  Initiation 
of  Proceeding  and  Refund  Effective 
Date 

January  10, 1995. 

Take  notice  that  on  January  6. 1995, 
the  Commission  issued  an  order  in  the 
above-indicated  dockets  initiating  a 
proceeding  in  Docket  No.  EL95-1 7-000 
under  section  206  of  the  Federal  Power 
Act. 

The  reform  effective  date  in  Docket 
No.  EL95-1 7-000  will  be  60  days  after 
publication  of  this  notice  in  the  Federal 
Register. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  9.5-906  Filed  1-12-95;  8:45  am) 
BILLING  CODE  6717-01-M 


[Docket  No.  GT95-1 7-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Proposed  Changes 
in  FERC  Gas  Tariff 

)anuar>'  9,  1995. 

Take  notice  that  on  January  3, 1995. 
Natural  Gas  Pipeline  Company  of 


America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  the  below  listed 
tariff  sheets  to  be  effective  February  2, 
1995: 

Fourth  Revised  Sheet  No.  601 

Sixth  Revised  Sheet  .N'os.  602  through  605 

Fourth  Revised  Sheet  No.  606. 

Natural  states  that  the  purpose  of  the 
filing  is  to  update  the  Index  of 
Purchasers  contained  in  Natural's  Tariff. 

Natural  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets  to 
become  effective  February  2,  1995. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  Natural's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulator^'  Commission. 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  §  3'85. 214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  January  17,  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  95-862  Filed  1-12-95:  8:45  am) 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP95-1 20-000] 

NorAm  Gas  Transmission  Co.;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

January  9,  1995.  * 

Take  notice  that  on  January  3. 1995. 
Nor.^m  Gas  Transmission  Company 
(NGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  fourth  Revised  Volume 
No.  1,  the  following  revised  tariff  sheets 
with  an  effective  date  of  Februarv  1. 
1995: 

1st  Revised  Original  Sheet  No.  230 


Original  Sheet  No.  230A 

1st  Revised  Original  Sheet  No.  231 

Original  Sheet  No.  231A 

1st  Rev  Original  Sheet  No.  232 

Original  Sheet  No.  232.A 

NGT  states  that  these  revised  tariff 
sheets  modif>'  the  curtailment 
provisions  (Section  10.8  of  the  General 
Terms  and  Conditions)  to  comply  with 
the  provisions  of  the  settlement  in 
NGT's  Docket  No.  RP93-3-000 
proceeding  which  required  NGT  to         *• 
make  a  limited  Section  4  filing  to 
implement  tariff  provisions  providing 
for  compensation  to  those  persons  that 
experienced  a  gas  supply  curtailment. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  17.  1995.  Protest  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
prote.stanfs  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inten'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  95-863  Filed  l-12-'»5:  8:45  am| 

BILUNG  CODE  6717-01 


[Docket  No.  ER95-64-000,  Docket  No. 
EL95-1 5-000] 

South  Carolina  Electric  &  Gas 
Company,  et  al.;  Initiation  of 
Proceeding  and  Refund  Effective  Date 

Januarv  10.  1995. 

Take  notice  that  on  January  6,  1995, 
the  Commission  issued  an  order  in  the 
above-indicated  dockets  initiating  a 
proceeding  in  Docket  No.  EL95-1 5-000 
under  section  206  of  the  Federal  Power 
Act. 

The  refund  effective  date  in  Docket 
No.  EL95-15-000  will  be  60  days  after 
publication  of  this  notice  in  the  Federal 
Register. 
Lois  D.  Cashell. 
Secretary. 

|FR  Doc.  95-907  Filed  1-12-95:  8:45  anij 
BILLING  CODE  C717-01-M 


[Docket  No.  RP94-301-O00] 

Stingray  Pipeline  Co.;  Notice  of 
Informal  Settlement  Conference 

lanuary  9.  1995. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  January  18,  1995, 
at  10  a.m.,  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission.  810 
First  Street.  NE..  Washington,  DC.  for 
the  purpose  of  exploring  the  possible 
settlement  of  issues  in  this  proceeding. 

Any  party,  as  defined  by  18  CFR 
385.lb2(c)  (1994),  or  anv  participant,  as 
defined  by  18  CFR  385.i02(b)  (1994),  is 
invited  to  attend.  Persons  wishing  to 
become  a  party  must  move  to  intervene 
and  receive  intervener  status  pursuant 
to  the  Commission's  regulations  at  18 
CFR  214  (1944). 

For  additional  information,  please 
contact  Warren  C.  Wood  at  (20::)  208- 
2091  or  Marc  G.  Denkinger  at  (202)  208- 
2215. 

Lois  D.  Cashell, 
Sfcrt'tiiry 
[FR  Doc.  95-864  Filed  1-12-95:  8.45  am) 

BILLING  CODE  6717-01-M 


[Docket  No.  RP9S-15-004] 

Texas  Eastern  Transmission  Corp.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

lar.Liary  9.  1995. 

Take  notice  that  on  January  3,  1995, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  the  following 
tariff  sheets: 

Scc()n<l  Sub  First  Revised  Sheet  No.  503 
Second  Sub  First  Revised  Sheet  No.  504 

Texas  Eastern  states  that  on  December 
14,  1994,  it  filed  tariff  sheets  in 
compliance  with  the  Commission's 
November  30.  1994  order  in  Docket  No. 
RP95-15  (November  30  Order). 
Subsequently,  pursuant  to  further 
conversations  with  Brooklyn  Union  Gas 
Company,  Texas  Eastern  states  that  it 
has  concluded  that,  in  the  conte.xt  of  the 
customer-specific  operational  flow 
orders  contemplated  by  Section  4.3(L), 
the  parenthetical  expression  "(reflecting 
any  reduction  attributable  to  applicable 
customer-specific  operational  flow 
orders)'  is  not  necessary.  Accordingly, 
such  phrase  has  been  deleted  in  these 
second  substitute  tariff  sheets. 

The  proposed  effective  date  of  the 
tariff  sheets  is  Decemt)er  1,  1994,  as 
required  by  the  November  30  Order 

Texas  Eastern  states  th^t  copies  of  the 
filing  were  served  on  firm  customers  of 


Texas  Eastern  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energv  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordanf.e 
with  §385.211  of  the  Commissions 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  January-  17. 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary 

|FR  Doc.  95-HhO  Filod  1-12-95;  8.45  ;in-.| 
BILLING  CODE  6717-01-M 


[Docket  No.  OR95-^MD00] 

Union  Oil  Company  of  California,  dba 
Unocal  V.  Cook  Inlet  Pipe  Line  Co.; 
Notice  of  Complaint 

l.iniiary  9.  199.T. 

Take  notice  that  on  December  22. 
1994,  Union  Oil  Company  of  California, 
dba  Unocol  (Unocal),  filed  a  complaint 
against  Cook  Inlet  Pipe  Line  Company 
(CIPL).  Unocal  states  that  CIPL's  Tariff 
Sheet  No.  21  which  became  effective  on 
December  1.  1994.  and  the  rate  increase 
set  forth  thereon,  are  unjust  and 
unreasonable  in  violation  of  section  1(5) 
fjf  the  Interstate  Commerce  Act  (ICA). 
unjustly  discriminatory  in  violation  of 
section  2  of  the  \C.\.  unduly  and 
unreasonably  preferential  in  violation  ot 
section  3  of  the  ICA.  and  cau.se  undue 
preference  to  intrastate  transportation  . 
and  undue  prejudice  to  interstate 
transportation  in  violation  of  section 
13(4)  of  the  ICA. 

Unocal  requests  that  the  Commission 
(1)  investigate  and  hold  a  hearing 
concerning  the  lawfulness  of  Sheet  No 
21.  (2)  determine  and  prest;ribe  a  just 
and  reasonable  rate  to  replace  the  rate 
set  forth  on  Sheet  No.  21:  (3)  suspend 
the  operation  of  Sheet  No.  21  pending 
investigation  and  hearing  for  the 
maximum  period  of  seven  months,  aniJ 
to  the  extent  Sheet  No.  21  is  allowed  to 
remain  effective,  direct  CIPL  to  keep 
accurate  account  in  detail  of  all  rate*; 
and  charges  collected  bv  reason  of  the 
filing  of  Sheet  No.  21.  (4)  order  CIPL  to 
pay  reparations  to  Unocal  for  any  and 
all  amounts  paid  by  Unocal  by 
operation  of  Sheet  No.  21  above  what 
the  Commission  determines  to  be  the 
just  and  reasonable  rate;  and  (5)  uider 
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further  and  additonal  relief 
ion  deems  just, 
desiring  to  be  heard  or  to 
complaint  should  file  a 
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Regulatory  Commission, 
Capitol  Street.  NE., 
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18  CFR  385.214  and  385.211. 
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671 7-01 -M 


ENVIRONWENTAL  PROTECTION 
AGENCY 

[ER-FRL-4|l&-9] 

Environmental  Impact  Statements; 
Notice  of  Availability 


Respons  ble  Agency:  Office  of  Federal 
,  General  Information  (202) 
)R  (202)  260-5075.  Weekly 
nvironmental  Impact 
Filed  January  02.  1995 
Jc  nuary  06.  1995  Pursuant  to 
.9. 


Activities 
260-5076 
receipt  of 
Statement! 
Through 
40  CFR  1 


5116.' 


EIS  No 
Nisqua 
(FERC 
(Rel 

Thurston 
Due 
Meyer 

EIS  No 
U.  S.  Ra 
Renovat 
County 
i^ontact: 
3581 

EIS  No 
Willame 
Study 
Withd 
McKen 


JMI 


95V000.  DRAFT  EIS,  FRC.  WA. 
11^  Hydroelectric  Project 
o.  1862)  Issuing  New  License 
icen$e).  Nisqually  River,  Pierce, 
and  Lewis  Counties,  WA, 
Makh  14,  1995,  Contact:  Ed 
(i  02)  208-7998. 
95  1001.  DRAFT  EIS,  GSA,  NY, 
i  nbow  Bridge  Plaza 
on.  Implementation,  Niagara 
>4Y,  Due:  February  27.  1995, 
Peter  A.  Sneed  (202) 264- 


95V002.  DRAFT  EIS.  COE,  OR. 

te  River  Temperature  Control 
Cbnstruction  of  Selective 
ra  val  Structure  (SWS)  in 
z  e  River  Subbasin,  OR,  Due: 
ituruar)  27,  1995,  Contact:  Lynne 
Hamilton  (503)  326-7730. 
EIS  No.  95  )003.  FINAL  EIS,  AFS,  OR, 
Buzzard  Project  Area  Timber  Sale  and 
Road  Co  istruction.  Implementation. 
Umatilla  National  Forest,  Walla  Walla 
Ranger  qistrict.  Union  and  Wallowa 


Counties,  OR,  Due:  March  01,  1995. 
Contact:  Tom  Reilly  (509)  522-6090. 

EIS  No.  950004.  DRAFT  SUPPLEMENT. 
FTA,  CA,  Bay  Area  Rapid  Transit 
District  (BART)  Transportation 
Improvements,  San  Francisco  to  San 
Francisco  International  Airport 
Extension,  Updated  and  Additional 
Information,  Approval,  Funding,  COE 
Section  404  and  Possible  FHWA 
Encroachment  Permits  Issuance,  San 
Mateo  County,  CA.  Due:  March  13, 
1995,  Contact:  Robert  Hom  (415)  744- 
3116. 

EIS  No.  950005.  FINAL  EIS.  EPA.  TX. 
Eagle  Pass  Coal  Mine  Project.  New 
Source  NPUES  and  COE  Section  404 
Permits  Issuance.  Maverick  County, 
TX.  Due:  February  20,  1995,  Contact: 
Norm  Thomas  (214)  665-2260. 

EIS  No.  950006.  FINAL  EIS.  USA,  TT. 
Theater  Missile  Defense  (TMD) 
Extended  Test  Range,  Demonstration 
and  Operation,  Missile  Flight  Test, 
Implementation,  United  States, 
Republic  of  the  Marshall  Islands  and 
Wake  Island,  Pacific,  Due:  Februarv 
13.  1995,  Contact:  Creat  Spears  (703) 
693-1745. 

Amended  Notices. 

EIS  No.  940467.  DRAFT  EIS.  NRC,  NM, 
Crownpoint  Uranium  Solution 
Mining  Project,  Construction  and 
Operation,  Lea.sing  and  Licensing, 
McKinley  County,  NM,  Due:  Februarv 
28,  1995,  Contact:  Joe  Holonich  (301) 
415-6643.  Published  FR  -11-16-94  - 
Review  period  extended. 

Dated  January  9.  1995. 
William  D.  Dickerson, 

Director,  Federal  Agency  Liaison  Divi.<;ion. 

Office  of  Federal  Activities. 

jFR  Doc.  95-916  Filed  1-12-95;  8:45  am) 

BILLING  CODE  &56a-60-U 


(ER-FRL-4719-1J 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 

Comments 

Availability  of  EPA  comments 
prepared  December  12,  1994  Through 
December  16,  1994  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10,  1994  (59  FR  16807). 


Draft  EISs 

ERP  No.  D-AFS-J6109,3-MT  Rating 
E02,  Red  Lodge  Mountain  Ski  Area 
Master  Development  Plan,  Special-Use- 
Permit  Approval  or  Denial,  Custer 
National  Forest,  Beartooth  Ranger 
District.  Carbon  County,  MT. 
SUMMARY:  EPA  expressed  environmental 
objections  regarding  potential  adverse 
impacts  associated  with  cumulative 
impacts  of  dewatering,  increased 
erosion  and  sedimentation,  and 
increased  wastewater  pollutant  loads  to 
Willow  Creek.  EPA  believed  that  project 
modifications  to  avoid  dewatering  of 
.streams  should  be  developed.  EPA  is 
also  concerned  about  the  adequacy  of 
the  water  quality  and  wetlands  impact 
assessment  and  believed  that  additional 
information  is  needed  to  fully  asse.ss  all 
potential  impacts  of  the  management 
actions. 

ERP  No.  D-AFS-L6516.5-ID  Rating 
E02.  Sloan-Kennally  Timber  Sale, 
Har\'esting  and  Regenerating  Timber 
Stands,  Implementation,  Payette 
National  Forest,  McCall  Ranger  District, 
Valley  County,  ID. 

SUMMARY:  EPA  expressed  environmental 
objections  with  the  proposed  action 
based  on  the  cumulative  impacts  of 
additional  nutrient  and  sediment 
loading  to  waters  which  already  exceed 
water  quality  standards  (303(d)  listed) 
in  the  Cascade  Reservoir  watershed. 

ERP  No.  D-NPS-L61200-WA  Rating 
LO,  Lake  Chelan  National  Recreation 
Area  General  Management  Plan. 
Implementation,  Chelan  County,  WA. 
SUMMARY:  EPA  expressed  a  lac  k  of 
objections  to  the  Draft  EIS  and 
recommended  that  the  Final  EIS  stress 
the  importance  of  the  general 
management  plan  remaining  consistent 
with  the  Total  Maximum  Daily  Load  for 
phosphorus. 

ERP  No.-I>-NPS-L64()4.3^WA  Rating 
LO,  Elwha  River  Ecosy.stem  Restoration. 
Implementation,  Olvmpic  National 
Park,  Clallam  County.  WA. 
SUMMARY:  EPA  supported  the  proposed 
action  to  remove  both  the  Elwha  and  the 
Glines  Canyon  Dams  and  their 
a.s.sociated  infra.structure.  However  EPA 
recommended  that  the  FEIS  include  a 
detailed  mitigation  plan  for  wetlands 
and  that  adequate  monitoring  of  water 
quality  take  place. 

ERP  No.  E^USN-E11035-SC  Rating 
EC2.  Charleston  Naval  Base  Dispo,sal 
and  Reuse,  Implementation,  Charlestoji 
and  Dorchester  Counties,  SC. 
SUMMARY:  EPA  expres.sed  environmental 
<:on(:erns  on  the  proposed  Conimimity 
Reuse  Plan  based  on  a  lack  of  a 
sufficient  wetland  mitigation  plan, 
proposed  community  impacts  due  to  an 


access  corridor,  destruction  of  a 
migrating  bird  habitat,  air  quality 
impacts,  identification  of  radioactive 
material,  preservation  of  cultural 
resources  and  the  condition  of  the 
existing  wastewater  treatment  system. 

Final  EISs 

ERP  No.  F-AFS-L99004-AK,  Exxon 
Valdez  Oil  Spill  Restoration  Plan, 
Programmatic  EIS,  Implementation, 
Prince  William  Sound,  Gulf  of  Alaska, 
AK. 

SUMMARY:  Review  of  the  Final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory.  No  formal  comment 
letter  was  sent  to  the  preparing  agency. 

ERP  No.  FS-BLM-L67032-WA,  Kettle 
River  Key  Project  Expansion,  Lamefoot 
Mine  Site  Mining  and  Milling 
Operations,  Plan  of  Operation  Approval, 
Ferry  County,  WA. 

SUMMARY:  EPA  expressed  environmental 
concerns  regarding  groundwater 
contamination,  changes  in  hydrology 
and  effluent  guidelines  for  the  NPDES 
permits. 

Other 

ERP  No.  LD-AFS-E61070-KY  Rating 
LO,  Daniel  Boone  National  Forest,  Wild 
and  Scenic  Rivers  Study,  Six  Rivers  for 
Inclusion  in  the  National  Wild  and 
Scenic  Rivers  System,  Suitability  or 
Non-Suitability,  Jackson,  Laurel, 
McCreary,  Pulaski  and  Whitley 
Counties,  KY. 

SUMMARY:  EPA  had  no  objections  to  the 
preferred  alternative. 

Dated:  Ianuar>' 9, 1995. 
William  0.  Dickerson, 

Director,  Office  of  Federal  Activities. 
[FR  Doc.  95-915  Filed  1-12-95;  8:45  am] 

BILLING  CODE  6S60-60-U 

[OPP-30377;  FRL-4928-9] 

Receipt  of  Applications  for  Pesticide 
Registration  for  Transgenic  Plant 
Pesticides 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  applications 
from  Ciba-Geigy  Corporation  and 
Mycogen  Plant  Sciences  to  register 
transgenic  plant  pesticides.  These  will 
make  the  third  and  fourth  application 
for  registration  of  a  transgenic  plant 
pesticide  under  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended, 
in  which  a  plant  has  been  genetically 
altered  to  produce  a  f>esticide.  Because 
of  its  uniqueness  the  Agency  has 
determined  that  this  application  may  be 


of  regional  and  national  significanc-e. 
Therefore,  in  accordance  with  40  CFR 
172.11(a).  the  Agency  is  soliciting 
public  comments  on  this  application. 
DATES:  Written  comments  must  be 
submitted  by  February  13.  1995. 
ADDRESSES:  By  mail  submit  comments 
identified  by  the  document  control 
number  |OPP-30377]  and  the  (File 
Symbols  66736-R  and  68467-R)  to: 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460.  In 
person,  bring  comments  to:  Rm.  1132, 
Environmental  Protection  Agency,  CM 
#2,  1921  Jefferson  Davis  Highway, 
Arlington,  MA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter 
All  written  comments  will  be  available 
for  public  inspection  in  Rm.  1132  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Janet  L.  Andersen.  Acting  Director, 
Biopesticides  and  Pollution  Prevention 
Division  (7501 W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm.  CS51B6,  Westfield 
Building  North  Tower,  2800  Crystal 
Drive,  Arlington,  VA  22202,  (703-308- 
8712). 

SUPPLEMENTARY  INFORMATION:  EPA 
received  applications  from  Ciba-Geigy 
Corporation  (Ciba  Seeds).  3054 
Cornwallis  Road,  P.O.  Box  12257, 
Research  Triangle  Park.  NC  27709  and 
Mycogen  Plants  Sciences.  4980  Carroll 
Canyon  Road,  San  Diego,  CA  92121  to 
register  the  transgenic  plant  pesticide 
B.t.k.  CrylA(b)  Insect  Control  Protein  as 
Produced  in  Com  and  B.t.k.  CrylA(b) 
Insect  Control  Protein  as  Produced  in 
Corn  (EPA  File  Symbols  66736-R  and 
68467-R)  respectively,  containing  the 
new  active  ingredient  Bacillus 
thuringiensis  delta-endotoxin  as 
produced  in  com  by  a  crylA(b)  gene  and 
its  controlling  sequences  as  found  on 
plasmid  vector  pClB4431  0.0001  - 
0.0018  percent  of  total  plant  protein. 


The  Cry!A(b)  plant  pesticide  protein 
in  corn  plants  is  derived  from  transg»'ni(. 
tranformation  event  176,  and  is  encoded 
by  a  synthetic  crylA(b)  transgene  and  its 
controlling  sequences  as  found  on 
plasmid  vector  pClB4431.  The  Cr\lAlbl 
protein  produced  in  these  plants  is  a 
truncated  form  of  the  CrylA(h)  protein 
produced  by  BariUus  thuringiensis 
subsp.  kur.stnki  strain  HDl  Corn  plants 
producing  this  protein  are  protected 
against  the  European  com  borer 
{Ostrinin  nubilnlis)  lan.ae. 

When  using  the  hybrid  seed  corn 
containing  crylA{b)  transgene. 
additional  insecticides  should  not  be 
appplied  to  the  crop  to  control 
European  corn  borer.  These  plants  are 
tolerant  to  glufosinate  ammonium 
herbicide  and  this  herbicide  is  not 
currently  registered  for  use  on  com 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made: 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  applirjtion. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Public  Response  and  Progra.Ti  Resources 
Branch.  Field  Operations  Division 
(FOD)  office  at  the  address  provided 
from  8  a.m.  to  4  p.m..  Monday  through 
Friday,  except  legal  holidays.  It  is 
suggested  that  persons  interestwi  in 
reviewing  the  application  file,  telephone 
the  FOD  office  (703-305-5805).  to 
ensure  that  the  file  is  available  on  the 
date  of  intended  visit. 

Authority:  7  T.S.C.  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 

Dated;  Jannani  6.  1995 

Janet  L.  Andersen, 

Acting  Director.  Biofjesticides  and  Pollution 
Prevention  Division.  Office  of  Pesticide 
Programs. 

|FR  Doc.  95-931  Filed  1-12-95:  8;45  ani| 
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[OPP-30378;  FRL-4929-1] 

Consep,  Inc.;  Applications  to  Register 
Pesticide  Products 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
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action:  No  ice 


SUMMARY:  This  notice  announces  receipt 
of  applicat  ons  to  register  pesticide 
products  containing  active  ingredients 
not  included  in  any  previously 
registered  products  pursuant  to  the 
provisions  of  section  3(c)(4)  of  the 
Federal  Insscticide,  Fungicide,  and 
Rodenticidp  Act  (FIFRA).  as  amended. 

DATES:  Written  comments  must  be 
submitted  1  ly  February  13,  1995. 

ADDRESSES  By  mail,  submit  written 
comments  dentified  by  the  document 
control  nui  fiber  [OPF-303781  and  the 
registration /file  number,  to:  Public 
Response  a  nd  Program  Resources 
Branch,  Fi<  Id  Operations  Divisions 
(7506C),  O  fice  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
Washington,  DC  20460.  In 
comments  to: 
Environmehtal  Protection  Agency,  Rm. 
*2, 1921  Jefferson  Davis  Hwry., 
/A. 
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INFORMATION  CONTACT:  By 
L.  Andersen,  Acting  Director, 
and  Pollution  Prevention 
(7^01  W),  Office  of  Pesticide 
nvironmental  Protection 
M  St.,  SW.,  Washington, 
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Products  Containing  Active  Ingredients 
Not  Included  In  Any  Previously 
Registered  Products 

1.  File  Symbol:  56336-RT.  Applicant: 
Consep.  Inc..  213  Southwest  Columbia 
St..  Bend.  OR  97702.  Product  name: 
Consep  SPRA4  Peach  Twig  Borer 
Pheromone  Sprayable.  Insecticide. 
Active  ingredients:  (£)-5-decenyl  acetate 
at  46.20  percent  and  (£)-5-decenol  at 
9.60  percent-.  For  tree  nut  crops  and 
other  crops;  for  the  control  of  peach 
twig  borer. 

2.  File  Symbol:  56336-RL.  Applicant: 
Consep,  Inc.  Product  name:  Checkmate 
Peach  Twig  Borer  (PTB)  Technical 
Pheromone.  Insecticide.  Active 
ingredients:  (£l-5-decenyl  acetate  at  77 
percent  and  (£)-5-decenol  at  16.00 
percent.  For  use  in  manufacturing  or 
formulation  only. 

3.  File  Symbol:  56336-RA.  Applicant: 
Consep,  Inc.  Product  name:  Check-mate 
PTB  Dispenser.  Insecticide.  Active 
ingredients:  (£)-5-decenyl  acetate  at  7.92 
percent  and  (£)-5-decenol  at  1.65 
percent.  For  tree  nut  crops  and  other 
crops;  for  the  control  of  peach  twig 
borer. 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
apmroved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operation  Division  office 
at  the  address  provided  from  8  a.m.  to 
4  p.m..  Monday  through  Friday,  except 
legal  holidays.  It  is  suggested  that 
persons  interested  in  reviewing  the 
application  file,  telephone  the  FOD 
office  (703-305-5805).  to  ensure  that 
the  file  is  available  on  the  date  of 
intended  visit. 

Authority:  7  H.S.Q  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 

Dated:  |anuar>'  6,  1995. 

Janet  L.  Andersen, 

Acting  Direi-tor.  Biopesticides  and  Pollution 
Prevention  Division.  Office  of  Pesticide 
Programs. 

|FR  Doc.  95-932  Filed  1-12-95;  8:45  am] 

BILUNG  CODE  65«0-6(V-F 


[OPP-30000/59;  FRL-4918-8] 

Propoxur  (Baygon,  Sendran); 
Proposed  Decision  Not  to  Initiate  a 
Special  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  Proposed  Decision  Not 
To  Initiate  a  Special  Review. 

SUMMARY:  This  Notice  announces  EPA's 
proposed  decision  not  to  initiate  a 
Special  Review  of  the  in.secticide 
propoxur (Baygon,  Sendran;  2- 
isopropoxy-phenyl-iV-methylcarbamate). 
The  Special  Review  was  originally 
proposed  on  the  basis  of  potential 
carcinogenic  risks  to  applicators  and 
home  residents  from  the  registered  uses. 
After  evaluating  new  exposure  and 
carcinogenicity  data,  and  in  light  of 
voluntary  cancellation  and  lal)t>l 
amendment  actions  v\'hich  eliminated 
those  uses  posing  the  greatest  concern, 
EPA  believes  that  the  estimated  risks  do 
not  warrant  initiation  of  Special  Review 
DATES:  Written  comments  must  be 
received  on  or  before  March  14.  1995. 

ADDRESSES:  Submit  three  copies  of 
written  comments,  bearing  the 
document  control  number  "OPP-30000/ 
59,"  by  mail  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm  1132,  Cr\stal  Mall 
Building  #2,  1921  Jefferson  Davis 
Highway.  Arlington,  VA  22202. 
Information  submitted  in  any 
comment  concerning  this  Notice  may  Ix- 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI),  and  so  marking  on  the  cover  of 
each  copy  submitted.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  Two  complete  copies 
should  be  submitted  with  section(s) 
claimed  CBI  clearly  marked,  and 
numbered  consecutively  throughout  the 
text.  The  third  copy  should  have  the 
claimed  CBI  section(s)  excised  and 
numbered  consecutively  (as  in  the  two 
complete  copies)  without  modifying  th*- 
remaining  text.  The  propoxur  public 
docket  has  been  open  for  public 
inspection  since  February  1992.  An 
index  of  propoxur  documents, 
information  supporting  this  proposed 
action  and  any  submitted  comment  or 
part  of  a  comment  is  available  for  publii. 
inspection  and  copying  in  the  Public 
Docket,  Rm.  1132  at  the  Virginia  address 
given  above.  Office  hours  are  from  R 


a.m.  to  4:30  p.m.,  Monday  through 
Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
nuiil:  Ann  Sibold,  Review  Manager. 
Environmental  Protection  Agency 
(7.'iOHW).  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  2800  Crystal  Drive,  3rd  Floor, 
Arlington,  VA  22202,  (703)  308-8033. 
SUPPLEMENTARY  INFORMATION:  EPA 
announces  its  proposed  decision  not  to 
initiate  a  Special  Review  of  propoxur. 
EPA  has  re-evaluated  the  concerns 
raised  in  its  March  22,  1988  preliminary 
notification  letter  to  registrants  (Refs.  1), 
along  with  other  relevant  information 
and  the  regulatory  actions  taken  since 
the  preliminarj^  notification.  Ba.sed  on 
this  re-evaluation,  EPA  has  determined 
that  a  Special  Review  of  propoxur  is  not 
warranted  at  this  time. 

I.  Introduction 

A.  Chemical  Background 

Propoxur  is  the  common  name  for  2- 
isopropoxy-phenyl-Af-methylcarbamate. 
a  carbamate  insecticide  for  the  control 
(jf  insects  and  other  arthropods  inside 
nnd  outside  of  buildings  and  on  pets. 
The  holders  of  the  two  U.S.  technical 
legistrations  of  propoxur,  Baygon  and 
Sendran,  are  Miles  Inc.,  Agriculture 
Division  (formerly  Mobay  Corp., 
Agricultural  Chemical  Division),  and 
Miles  Inc..  Animal  Health  Division 
(formerly  Mobay  Corp..  Animal  Health 
Division)  respectively.  Miles  Inc.  is  a 
subsidiary  of  Bayer,  AG,  Germany. 
Approximately  100  companies  hold 
active  registrations  for  intermediate 
and/or  end-use  products  in  which 
propoxur  is  an  active  ingredient  (a.i.). 
There  are  approximately  200 
registrations  for  formulations  containing 
propoxur,  including  2  technical 
products,  Baygon  (96  percent)  and 
Sendran  (94  percent),  and  19 
formulation  intermediates. 

End-use  propoxur  products  provide 
contact  kill  and  residual  control  of  a 
wide  variety  of  common  indoor  insects, 
such  as  ants  and  cockroaches.  Propoxur 
formulations  are  also  sold  for  the 
control  of  fleas  and  ticks  on  pels.  In 
addition,  propoxur-containing  products 
are  sold  for  limited  outdoor  uses.  For 
example,  it  is  used  in  wasp  and  hornet 
sprays,  and  application  to  and  around 
building  surfaces  and  foundations, 
patios,  driveways,  and  sidewalks. 
Propoxur  products  are  sold  as  wettable 
powders,  emulsifiable  concentrates, 
aerosols,  total-release  aerosol  foggers, 
ready-to-use  (RTU)  liquids,  granular 
baits,  enclosed  baits,  impregnated  or 
controlled  release  strips  and  shelf  paper. 
Wettable  powders  and  emulsifiable 
concentrates  (diluted  and  mi.xed  with 


water)  and  RTU  liquids  can  be  applied 
using  a  <  ompressed  air  sprayer  in  both 
household  and  non-household  settings. 
Pest  Control  Operators  (PCOs)  u.se 
emulsifiable  concentrates,  wettable 
powders,  and  granular  products.  Pet-use 
products  are  sold  as  aerosol  sprays, 
collars,  and  dab-ons.  There  are  a 
number  of  propo.xur  insecticides  w  liiih 
contain  other  a-.itive  ingredients  such  as 
dichlorvos  (DDVP),  piperonyl  butoxide, 
pyrethrins.  allethrin,  and  A'-octyl 
bicycloheptene  dicarboximide.  EFA 
estimates  that  combined  indoor  and 
outdoor  household  uses  (applied  by 
both  residents  and  PCOs)  account  for  80 
to  92  percent  of  total  propoxur  usage  in 
the  United  States.  PCOs  apply 
approximately  6  percent  to  9  pen.ent  of 
the  total  propoxur  used  in  homes. 
Residents  of  single  family  homes, 
condominiums  and  apartments  are  the 
primary  users  of  propoxur  ;•'  ducts  sold 
as  .aerosols  or  RTU  liquids.  1  ."iere  is 
limited  use  (up  to  about  8  percent)  of 
propoxur  in  commercial  establishments. 

B.  Legal  Background 

1.  Statutp.  A  pesticide  product  may  be 
sold  or  distributed  in  the  United  States 
only  if  it  is  registered  or  exempt  from 
registration  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenti(,ide 
Act  (FIFRA)  as  amended  (7  U.S.C.  136 
et  seq).  Before  a  product  can  be 
registered  it  must  be  shown  that  it  can 
be  used  without  "unreasonable  adverse 
effects  on  the  environment"  (FIFRA 
section  3(c)(5)),  that  is,  without  causing 
"any  unreasonable  risk  to  man  or  the 
environment,  taking  into  account  the 
economic,  social,  and  envirop.mental 
costs  and  benefits  of  the  use  of  the 
pesticide"  (FIFRA  section  2(bb)).  The 
burden  of  proving  that  a  pesticide  meets 
this  standard  for  registration  is  at  all 
times  on  the  proponent  of  initial  or 
continued  registration.  If,  at  an\  time. 
EPA  determines  that  a  pesticide  no 
longer  meets  this  standard  for 
registration  or  reregistration,  the 
Administrator  may  cancel  the 
registration  under  sections  3  or  6  of 
KIFR.^. 

2.  Special  Btiview  process.  EPA 
initiates  a  Special  Review  w  hen  if 
determines  that  a  pesticide  meets  or 
exceeds  one  or  more  of  the  risk  f  ritpria 
set  out  in  the  regulations  (40  CFR 
154.7).  The  Special  Review  process  is 
described  in  40  CFR  part  l.')4,  published 
in  the  Federal  Register  of  November  27, 
198.T  (.^0  FR  49015).  During  a  Special 
Review.  EPA:  (l)  announces  and 
describes  EPA's  finding  that  use  of  ti.e 
pesticide  meets  one  or  more  of  the  ri.^k 
criteria  set  forth  in  40  CFR  154J':  [2] 
establishes  a  public  doc  ket;  (3)  propost-s 
a  regulatory  decision;  (4)  solicits 


(omments  from  the  public  on  the  issues 
and  proposed  regulatory  decision  of  the 
Spef;ial  Review,  and  from  the  Secn;tary 
of  Agriculture  and  the  FIFRA  Scientifii; 
Advisory  Panel  on  the  Agency's  analysis 
and  proposed  decision;  (5)  reviews  and 
responds  to  all  significant  comments 
submitted  within  the  .stated  time  frame; 
and  (hj  makes  a  final  regulatory  dei  ision 
based  on  the  risks  and  benefits 
associated  with  each  use  of  the 
pesticide. 

Prior  to  formal  initiation  of  a  Special 
Revii'w  a  preliminary  notification  is 
sent  to  registrants  and  applicants  for 
registration  pursuant  to  40  CFR  154.21 
announcing  that  the  Agency  is 
considering  commencing  a  Spec  iai 
Review. 

If  the  Agency  determines,  after 
issuance  of  a  notification  pursuant  to  40 
CFR  154,21,  that  it  will  not  conduct  a 
Spec  ial  Review,  it  is  required  under  40 
CFR  l.'j4.23  to  issue  a  proposed  dec  i^iion 
to  be  published  in  the  Federal  Register 
This  Notice  is  being  issued  under  40 
CFR  154.23.  A  period  of  not  less  than 
30  days  is  to  be  pro-,  ided  for  publii: 
c:omment  on  tht^  Proposed  Dec  ision  Not 
To  Initiate  a  Spec  ial  Review 
Subsequent  to  receipt  and  evaluation  of 
c  omments  on  the  Proposed  Dec:ision  Not 
To  Initiate  a  Spec;ia!  Review,  the 
Administrator  is  required  by  40  CFR 
154.25  to  publish  in  the  Federal 
Register  a  final  decision  regarding 
whether  or  not  a  Special  Review  will  be 
conduc;ted. 

C  Rfgulntory-  Background 

1.  Data  Call -In  I  DO  I  \otices.  KPA 
issued  DCl  Notices  to  various  propoxur 
registrants  in  1987.  1988,  1989.  and 
1992.  Following  these  DCIs.  registrants 
either  \  oluntarily  cane  elled  ur  deleted 
from  labels  certain  uses,  as  follows:  all 
propoxur-containing  dusts;  ail  outdoor 
uses  (e\c;ept  for  the  follow  ing  limited 
uses:  application  to  the  exterior  of 
buildings  and  around  foundations, 
patios,  cirivewavs,  and  sidevv,iiks); 
rt!ady-to-Jse  (R'tU)  liquids  applied  with 
trigger  pump  sprayers:  and  c  ertain  pel 
uses  inc:luding  dips  and  sha.'upoos. 
Miles  Inc:..  the  registrant  of  technical 
propoxur.  submitted  five  acceptable 
stucii'.;s  that  EPA  used  in  its  exposure 
assessments  (PCO  and  post-applic..ilion 
exposures  from  c  rack  and  i;revic;e 
treatments  using  c  ompressed  air 
sprayers,  residential  app!ic;ator  (R.N) 
exposure  using  aerosol  sprays,  PCO 
exposure  from  granular  bait  uses,  ar.d 
applic  ator  exposure  from  pet  aerosols). 

2.  Xntificntinn  of  r^'gi-^lrnnts.  On 
Marc  h  22.  1988.  pursuant  to  40  CIR 
154.21(.)).  EPA  issued  a  private 

( ■Grassley-Allen")  notific:ation  to 
propoxur  registrants  that  the  /Xi^i-m  \ 
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l^  otice  of  Intent  to  Suspend. 
S  =!tt lament  Agreement.  On 

1990,  EPA  sent  a  Notice  of 
Sijspend  (NOITS)  to  Miles  Inc. 
manufacturing-use 
or  failure  to  comply  with  the 
December  14. 1987  DCI 
c  jrtain  exposure  studies.  The 

of  the  1987  DCI  were 
nding  only  for  those 

who  received  the  DCI.  As  a 
their  products  were  subject 
.  Miles  Inc.  requested  a 
the  NOITS,  and 
y  reached  a  settlement  with 
28,  1991.  The  agreement 
iles  Inc.  had  recently 
r  ew  studies  to  addre.ss  the 
r^ments  for  indoor 
aerosol  and  granular  bait 

agreed  to  issue  a  new  DCI 
id-use  registrants  to  submit 
ies  not  committed  to  by 
iuch  as  a  trigger  pump  spray 
other  end-use  registrant 
to  generate  data  to  support 
Vliles  Inc.  would  amend  its 
manufacturing-use 
prohibit  the  unsupported 
igust  12. 1991,  after 
le  aerosol  spray  and  PCO 
it  studies  submitted  by  Miles 
thdrew  the  NOITS  on  all  of 

products  of 
ng-use  producers  which 
udies  supported.  RTU  liquid 
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to  the  NOITS  remained 
Subsequently,  all  registrants 
products  amended  their 
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f  RTU  liquids  with  trigger- 
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II.  Estimation  of  Propoxur  Cancer  Risks 
to  RAs,  PCOs,  and  Residents  of  Treated 
Buildings 

Since  the  1988  notification  to 
registrants  that  EPA  was  considering  a 
Special  Review  of  propoxur,  the  Agency 
has  refined  its  risk  assessments.  The 
current  '•isk  assessment  is  discussed  in 
this  unit. 

A.  Hazard  Identification  — 
Carcinogenicity 

1.  Animal  carcinogenicity  studies —  a. 
Rat  studies.  In  a  1984  2-year  rat  chronic 
feeding/carcinogenicity  study,  propoxur 
was  administered  in  a  standard 
European  diet  (Altromin  1321)  to  SPF 
VVistar  rats,  at  concentrations  of  0,  200, 
1.000,  or  5,000  ppm  propoxur.  At  the  1- 
year  interim  sacrifice,  there  was  an 
increased  incidence  of  urinary  bladder 
epithelial  hyperplasia  in  the  two  highest 
dose  groups  of  male  and  female  rats. 
There  was  also  a  urinary  bladder 
papilloma  in  1  of  the  10  highest  dose 
males.  Animals  that  died,  were 
moribund,  or  were  sacrificed  at  term 
also  had  dose-related  increases  in  the 
degree  and  extent  of  urothelial 
hyperplasia.  Highly  significant  increases 
in  urinary  bladder  papillomas, 
carcinomas  and  combined  papilloma.s/ 
carcinomas  (67  to  75  percent  verses  0 
percent  in  the  controls)  were  observed 
in  male  and  female  rats  at  the  highest 
dietary  exposure  level  (5,000  ppm)  in 
this  study.  Bladder  tumors  are 
considered  to  be  relatively  rare  in 
rodents,  especially  in  the  absence  of 
silica  crystalline  deposits.  Additionally, 
there  was  an  increased  incidence  of 
uterine  carcinoma  (not  statistically 
significant  at  p  >  0.05)  in  females  at  the 
highest  dose  level.  However,  it  appeared 
that  this  tumor  had  a  tendency  to 
develop  earlier  and/or  grow  more 
rapidly  than  the  control  group.  The 
urinary  bladder  findings  of  the  1984 
carcinogenicity  study  were  confirmed  in 
a  subsequent  2-year  study  completed  in 
1988  with  female  Wistar  rats  on  an 
Altromin  diet.  There  were  significant 
increases  in  urinary  bladder  papillomas 
and  combined  papillomas/carcinomas  at 
the  three  highest  dose  levels  tested 
(3,000,  5,000  and  8,000  ppm)  and  in 
carcinomas  at  the  highest  dose  level. 
The  dose-related  trends  for  papillomas, 
carcinomas  and  combined  papillomas/ 
carcinomas  were  also  significant.  Also, 
the  observed  hyperplasia  of  the  urinary 
bladder  was  dose-and  time-dependent. 
However,  a  significant  comparative  pair- 
wise  increase  in  uterine  tumors  was  not 
obser\'ed  in  this  study. 

b.  Mouse Mudies.  In  a  1982  2-year 
mouse  carcinogenicity  feeding  study, 
male  and  female  CF1/W74  mice  were 


fed  propoxur  at  dose  levels  up  to  6,000 
ppm.  No  adverse  effects  on  the  bladder 
were  noted.  Similarly,  in  a  1988  1-year 
mouse  feeding  study,  where  up  to  8,000 
ppm  propoxur  in  an  Altromin  diet  was 
administered  to  female  NMRI  mice,  no 
histopathological  changes  were 
obser\'ed.  In  a  1992  B6C3F1  mou.se 
carcinogenicify/feeding  study  using  up 
to  8,000  ppm  propoxur  in  an  Altromin 
diet,  there  was  a  dose-related  increase  in 
bladder  epithelial  hyperplasia 
(classified  as  minimal  and  diffuse  in  all 
instances)  at  2,000  and  8,000  ppm  (not 
at  500  ppm),  but  no  indication  of  any 
carcinogenic  effect  involving  the  urinary 
bladder.  However,  the  study  did  show  a 
dose-related  trend  of  increased 
incidence  of  hepatocellular  adenomas  in 
males. 

c.  Other  animal  studies.  In  a  1988 
study,  female  Syrian  hamsters  were  fed 
up  to  8,000  ppm  propoxur  in  an 
Altromin  diet  for  1  year  without 
histopathological  effects  involving  the 
urinary  bladder.  In  a  1984  1-year  dog 
feeding  study,  no  adverse  urinary 
bladder  effects  were  reported  using  dose 
levels  up  to  1,800  ppm.  Also,  in  a  1985 
13-week  oral  gavage  study  with  Rhesus 
monkeys,  no  adverse  urinar>'  bladder 
effects  were  noted  after  feeding  40  mg/ 
kg/day  of  propoxur. 

2.  Other  studies —  a.  Metabolism  and 
biotransformation.  Miles  Inc.  has 
submitted  results  of  a  numbei*  of 
biotransformation  studies  conducted  on 
different  mammalian  species  (rat. 
mouse,  hamster,  monkey,  and  human). 
Propoxur  is  extensively  metabolized 
(more  than  10  metabolites  have  been 
identified)  and  many  of  the  metabolites 
are  excreted  in  the  urine.  Because 
propoxur  is  so  completely  metabolized, 
there  is  very  little  or  no  parent 
compound  in  urine.  One  of  the 
metabolites  is  1,2-dihydroxybenzene 
("Ml"  or  catechol).  In  the  rat. 
approximately  7  percent  to  20  percent  of 
propoxur  is  degraded  to  catechol. 
Catechol,  at  high  dose  levels 
administered  by  gavage,  has  been  shown 
to  induce  cancer  in  the  glandular 
stomach  of  rats.  Three  other  metabolites 
of  propoxur  of  .structural  interest  are:  2- 
isopropoxyphenol  ("M2"),  2- 
isopropoxylphenyl-hydroxy- 
methylcarbamate  ("M5").  and  1- 
hydroxy-2-isopropoxy-4-nitrobenzene 
("M9A ').  "M9.A"  has  a  nitro-group 
added  to  the  phenyl  ring  of  metabolite 
"M2."  and  Miles  Inc.  has  proposed  that 
it  is  formed  in  the  stomach.  In  human 
data  (Ref.  2),  the  glucuronide  conjugate 
of  "M2"  was  the  predominant 
metabolite  found,  with  trace  levels  of 
"M9A."  Based  on  the  Agency's  current 
knowledge,  none  of  the  metabolites 


would  appear  to  be  of  carcinogenic 
concern.  • 

b.  Mutaf^enirity.  Propoxur  and  its 
metabolites,  including  catechol,  have 
not  been  shown  to  produce  detectable 
gene  mutations,  with  the  exception  of 
"M5"  (equivocal  or  weakly  positive  in 
the  Ames  assay  for  Salmonella 
typhimurium  .strain  TA1535).  While 
propoxur  appears  to  give  no  indications 
of  ciastogenic  activity  in  in  vitro  studies 
submitted  by  Miles  Inc.,  one  published 
study  shows  increased  incidence  of 
sister  t;hromatid  exchange  and 
mic.ronuclei  in  human  lymphocytes 
following  in  vitro  exposure  to  propoxur. 
Propoy  .r  also  induces  S-phase  mitosis 
in  bladder  epithelial  cells  suggesting  an 
effect  on  cell  proliferation.  The  "Ml" 
metabolite,  catechol,  has  been  shown  to 
be  genotoxic  in  several  published 
sliidies,  including  in  vjVo  tests, 
primarily  via  a  dastogenic  mechanism. 
The  presence  of  the  "MgA"  metabolite 
sui;gests  a  pcssible  nitrosation 
mechanism;  the  N-nitroso  derivative  of 
propoxur  is  a  known  mutagenic 
compound.  Overall,  the  indications  are 
that  there  is,  at  most,  only  weak 
genotoxicity  asso<;iated  with  propoxur 
and/or  its  metabolites.  It  is  noteworthy 
that  dietary  exposure  to  propoxur  has 
been  shown  to  result  in  an  increased 

-  incidence  of  S-phase  in  rat  urinary 
bladder  epithelial  cells  (not  a  genotoxic 
effect)  suggesting  that  the  rat  urinan.' 
bladder  tumors  may  originate  from 
increased  cell  proliferation. 

c.  Effects  of  diet  and  urinary  pH  on 
the  bladder.  Miles  Inc.  has  submilti'd  a 
number  of  studies  relating  to  the  effects 
of  diet  and  urinary  pH  on  the  bladder, 
In  a  15-week  feeding  study,  female 
Wistar  rats  received  8,000  ppm 
propoxur  in  Altromin  diet,  with  or 

\^  ithout  addition  of  2  pen.ent 
.•immonium  chloride.  Without  the     . 
ammonium  chloride,  the  urinary  pH 
was  more  basic  by  approximately  2  pH 
units.  At  termination,  hyperplasia  of  the 
urinary  bladder  was  present  in  8/14  rats 
not  receiving  ammonium  chloride  and 
in  1/15  rats  receiving  it.  In  two  other 
studies  with  rats  given  a  ca.sein  semi- 
synthetic diet  (No.  1/0)  and  propoxur  at 
8.000  ppm  for  4.8  or  14  weeks,  and  at 
3,000  or  8,000  ppm  propoxur  for  100 
weeks,  no  histopathologic  changes  in 
the  urinary  bladder  were  reported. 
These  studies  appear  to  support  Miles 
In!:.'s  position  that  development  of  the 
urinary  bladder  hyperplasia  (and 
subsequent  tumor  occurrence  in  rats)  is 
associated  not  only  with  administration 
of  propoxur  but  also  with  the  diet  and 
possibly  its  effects  on  urinary  pH. 

3.  Findings  and  recommencfations  of 
EPA 's  Scientific  Advisory  Groups.  In  the 
September  4,  1986  Peer  Review  of 


propoxur,  the  Peer  Review  Committee  • 
re\  iewcd  the  evidence  of 
carcinogenicity  of  propoxur  from  tin? 
1984  Tilt  feeding/carcinogenicity  study, 
and  oilier  toxicological  data  on  the 
i;hemica!.  The  Peer  Review  Cnnmiiilee 
reviewed  the  carcinogenic  potential  for 
classific  ation.  and  conc;luded  thai  there 
was  sufficient  evidence  of 
carcinogenicity  to  classify  propoxur  to 
Group  B2  (Probable  Humati 
Carcinogen).  The  classification  u.is 
supported  by  the  unusually  high 
incidence  of  bladder  neoplasia,  the 
relative  rarity  of  the  bl.idder  tumor  in 
rats,  early  onset  of  hyperplasia  ai.d 
papilloma  of  the  bladder,  .-i-iii  the 
somewhat  uncommon  fincii:.;-  ol 
bladder  tumors  in  the  ahsent.e  of 
crystalline  (usually  silica)  deposits 

In  the  second  Peer  Review  of 
propoxur  held  on  December  fi.  19  )0,  the 
Carcinogenicity  Peer  Review  Committee 
re\  iewed  the  evidence  fur  the  Crocp  C 
Classification  of  propoxur  by  the 
Qircino^en  .Assessment  Group  of- EPA's 
Office  of  Research  and  Developninnt. 
The  Peer  Review  Committee  agreed  to 
defer  discussion  of  the  clossini.;'i!ion  of 
propoxur  until  the  data  from  the  1988 
rat  carcinogenicity  study  had  been 
reviewed. 

In  the  Octolx'r  3.  1991  third  Peer 
Review  of  Propoxur,  the  Caninogur.it  ity 
Peer  Review  Committee  concluded  "th.it 
there  was  insufficient  evidence  to 
change  the  i;lassific3tion  of  propoxur 
(Group  B2  I  an  inogen)  and  method  of  . 
quantification"  at  this  time.  Houevc. 
the  Committee  stated  that  if  a  spe(  i.-s- 
nnd  diet-specific  effect  could  be 
established,  and  if  the  genotoxic  mode 
of  action  were  dismissed  for  propoxur. 
then  "the  use  of  the  convention^]  low- 
dose  quantitative  risk  assessment 
method  (Qi*)  might  not  be  apprrip.riale." 
The  Committee  suggested  that  "studies 
designed  to  further  investigate  the 
mechanism  of  action  and  gcnotoxii; 
potential"  of  propoxur  be  performed. 
SpeiJficaliy.  the  Committee  suggested  a 
re-cutting  of  thi;  bladder  sections  a;id 
that  a  pathologist  (with  expertise  in 
bladder  neoplasia)  read  these  and  re- 
read the  original  bladder  slides  from  the 
1988  female  rat  study.  The  Com.mittee 
suggested  that  a  pathologi.st  look  at 
sections  from  ail  groups  for  uterine 
pathology  from  the  same  study.  The 
Agency  also  suggested  historical  control 
data  from  the  regi.stranfs  testing  fac  ility 
and  information  on  the  diet  composition 
(Altromin  1321  compared  to  other 
diets).  In  addition,  to  better  understand 
possible  mechanistic  considerations  and 
relate  them  to  the  Agency's  regulatory 
position  on  propoxur,  Miles  Inc.  was 
advised  to  clarity  propoxur's  genotoxic 


potential  and  to  resolve  the  dis«.re[/. tin  v 
<  reated  hy  the  two  dietary  regimens. 

Miles  Inc.  luis  responded,  in  ii::rl.  tu 
the  suggestions  oi  trie  third 
Can.inogeni(.ity  Peer  Review 
ConmiitU-e.  The  Agency  has  »iiv.ussi  d 
witti  tlie  rvgistrant  the  mechanisms  by 
vvhicji  the  urinarv  bladder  tuicors  are 
triggered  and  th*-  possible  relationsliijv 
ol  uterine  tumors  to  dietary  propoxur 
The  findings  will  be  evaluat'^d  by  tl;e 
Can.inogenii  itv  P»'cr  Rev  iew  Comirritti-*- 
aiter  all  the  suggested  data  h.'.\  e  been 
subniitleii.  EPA  does  not  expt^ct  tint  tin* 
peer  review  will  conclude  that  the 
car(  inogeni(  ity  of  propoxur  is  ;i  mun- 
si-.rious  com  f^rn  than  today's  doi  un;Hitl 
( iwK  huics. 

4  Evaluation  of  rardnr.gvniritv 
data — Ha/.ard  finding.  Following  tht- 
0<  toher.  1991  Peer  Review,  EPA  n- 
ijvaluci'ed  (Ref.  3)  the  rat  uri.ia.-y  bhidiii  r 
tumor  rates  from  the  h184  2-yc;)r  !•  i-d  i;g 
studv  As  there  was  no  statistii  a! 
evidence  ot  increa.sing  .mort.Tlily  with 
increasing  dose's  of  propoxur.  the  unit 
ris^k  estimate  (  ould  be  obtained  using  a 
linearized  Multi-Stage  model  for  em. b 
sex  group  of  rats.  The  resulting  u.iit  risk 
estimates  fo."-  both  males  and  females 
were  then  (  ombined  to  obtain  a 
geometric  mean  The  .Agency  estlnialeil 
the  human  equivalent  potency  (Q,*)  i.f 
propoxur  to  be  3.7  .<  10  •  (mg'k^/d,i\ )  ' 
The  Qi*  represents  t.'ie  95  percent  upper 
bound  confidence  limit  of  tumor 
ind'.ic  tion  likely  to  0((  ur  f:c:.i  a  given 
dose  of  a  carcinogen  It  is  enpha.'Nized. 
that  if  the  mechanism(s)  by  which  thf 
urinary  bladder  tumors  develop  in  rats 
involves  a  threshold  level,  and/or  il 
these  tumors  are  species-specific,  thi'u 
the  risk  to  humans  would  be  less  thr.n 
indicated  by  this  Qi*. 

5.  I'ncertainties  in  vrnpoxi>r\  in'i'  In 
rnrrinngenesi^.  To  date  there  is  no  i  le.Tr 
indication  as  to  how  propoxur  produces 
hvperplasia  and  tun'.ors.  Biaddt-r  tun-ois 
are  rare  in  rats,  particularly  in  the 
absence  of  (.r\.sta!line  (silica)  deposits.  It 
has  been  suggested  that  silica  deposits 
mav  in  some  aay  partic:ipale  in  bladcier 
tumor  formation,  especially  in  the 
presence  of  a  diet  that  may  alter  the  pH 
of  urine  in  the  bladoer.  It  is  emphasized 
that  there  is  no  indiciition  of  silica 
deposits  in  the  urinary  bladder.s  of  rats 
ffd  propoxur.  However,  tiiere  may  be 
other  factors  associated  with  induction 
of  hyperplasia  or  the  formation  of 
tumors,  such  as  enhancement  of  the 
cellular  response  to  growth  factors.  In 
addition,  the  role  and  relative 
contributions  of  the  parent  compound 
and  its  metabolites  to  the  prcx;ess  are 
unknown. 

Miles  Inc:.  has  taken  the  position  thai 
propoxur  is  non-genotoxic.  and  that  an 
"epigenetic  '  mechanism,  such  as  that 
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are  through  dermal  contact  with  and 
inhalation  of  residues.  Residues  may  be 
found  on  surfaces  to  which  propoxur 
has  been  applied.  However,  propoxur 
may  volatilize  or  evaporate  during  and 
following  application,  and  be  deposited 
onto  other,  untreated  interior  surfaces  of 
a  building.  Inhalation  exposure  occurs 
from  contact  with  propoxur  vapors  or 
dust  during  and  following  application  of 
propoxur  products.  PCOs  and  RAs  are 
exposed  primarily  during  the  mixing, 
loading,  and  application  of  propoxur 
products  to  the  interior  or  around  the 
exterior  of  buildings.  Kennel  workers 
and  pet  owners  are  exposed  while 
treating  animals.  Residents  of  treated 
buildings  aie  exposed  to  airborne  and 
surface  residues  following  application. 
EPA  assessed  human  exposure  to 
propoxur  using  data  obtained  from 
several  sources,  including  studies 
submitted  by  Miles  Inc.  in  response  to 
the  1987  DCI.  data  from  the  technical 
literature,  and  surrogate  data.  The 
expo.sure  data  and  the  related  estimates 
are  discussed  below. 

a.  Crack  and  crevice  study  of  PCO 
exposure.  Crack  and  crevice  treatments 
are  among  the  most  popular  propoxur 
uses  for  indoor  pest  control.  In  response 
to  the  December  14, 1987  Data  Call-in 
(DCI)  requirement.  Miles  Inc.  submitted 
an  acceptable  crack  and  crevice  study  of 
PCO  exposure  (Ref.  4),  in  which  Miles 
Inc.  monitored  the  dermal  and 
inhalation  exposures  of  three  PCOs  as 
they  treated  five  homes  each.  In  this 
study,  PCOs  used  a  compressed  air 
sprayer  to  apply  a  wettable  powder 
formulation  of  propoxur,  diluted  to  1.1 
percent  active  ingredient  (a.i),  to  cracks 
and  crevices  and  as  a  limited  broadcast 
treatment.  The  PCOs  wore  chemical- 
resistant  gloves,  cotton/polyester 
coveralls  over  a  long  sleeved  shirt  and 
long  pants,  and  leather  boots.  Dermal 
exposure  was  monitored  using  gauze 
patches  inside  and  outside  clothing. 
Levels  of  residues  on  PCOs'  hands  were 
mea.sured  using  an  ethanol  handwash. 
Inhalation  exposure  was  measured  by 
using  personal  sampling  devices  located 
in  the  applicator's  breathing  zone. 
(Inhalation  exposure  was  found  to  be 
negligible  compared  to  dermal.) 

(1)  Wettable  powders.  To  estimate 
PCO  exposure  to  wettable  powders.  EPA 
supplemented  the  crack  and  crevice 
data  with  additional  as.sumptions  as 
follows:  the  average  PCO  weighs  70  kg, 
works  8  hours  per  day  over  a  20-year 
working-life  of  a  70-year  life-span,  and 
handles  924  oz.  a.i.  per  year.  Dermal 
absorption  was  assumed  to  be  50 
percent.  Dermal  exposure  was  estimated 
at  5.2  X  10  J  mg/kg/dav  (Ref.  5). 

(2)  Ready-to-Use  (RTUIJiquids.  EPA 
determined  that  RTU  liquid  products 


are  applied  at  rates  similar  to  the 
wettable  powder  formulations,  and 
residues  are  not  expected  to  be  higher 
or  more  persistent  than  those  from  the 
wettable  powder  formulation.  For  this 
reason.  EPA  determined  the  results  of 
the  crack  and  crevice  exposure 
assessment  for  wettable  powders  should 
be  u.sed  to  estimate  PCO  exposure 
during  application  of  RTU  liquids  (Refs. 
5,  6  and  7).  Thus,  exposure  was 
estimated  at  5.2  x  10  '  mg/kg/day. 

b.  Granular  bait  study.  Granular  baits 
are  formulated  as  dry  pellets,  usually 
containing  2  percent  propoxur.  They 
can  be  scattered  on  paper,  pasteboards, 
or  on  the  floor  at  a  fate  of  about  4  oz 
per  500  to  1,000  square  feet  areas.  Baits 
are  used  near  baseboards,  in  closets. 
under  sinks  and  refrigerators,  around 
structures,  patios,  sidewalks  and  other 
places  where  insects  may  be.  Miles  Inc. 
submitted  an  acceptable  study  of  PCO 
exposure  to  granular  products.  In  this 
study.  PCOs  wore  gloves,  long-sleeved 
shirts,  cotton  trousers,  and  baseball  caps 
over  normal  clothing  which  consisted  of 
denim  or  cotton  trousers,  long-sleeved 
shirts  and  shoes  while  applying  2 
percent  granular  baits  by  hand  to  a  2  to 

3  foot  wide  band  around  driveways, 
sidewalks,  patios,  and  flower  beds,  at 
the  prescribed  label  rate  of  4  oz  per 
1,000  square  feet  (0.08  oz.  a.i./lOOO  sq. 
ft.).  The  granules  were  applied  by  three 
PCOs,  each  of  whom  carried  a  5  pound 
carton  of  the  bait  in  one  hand  while 
scattering  the  material  with  the  other 
hand.  Dermal  exposure  was  measured 
using  gauze  patches  worn  both  inside 
and  outside  the  clothing  and  on  the 
front  of  the  cap.  Hand  exposure  was 
measured  from  an  ethanol  handwash. 
Airborne  residues  were  determined  by 
drawing  air  from  the  breathing  zone 
through  filters  using  calibrated  personal 
sampling  pumps.  Propoxur  residues 
were  not  detected  in  most  of  the 
samples  analyzed  for  dermal  or 
respiratory  exposure.  Similarly, 
propoxur  was  not  detected  in  hand 
washes  after  removal  of  the  protective 
gloves.  Because  of  the  large  numbers  of 
samples  with  non-detectable  values, 
EPA  determined  under  these  conditions 
that  the  exposure  would  be  negligible 
for  PCOs  (Refs.  6.  7,  and  8). 

c.  Aerosol  pet  spray  study.  A  number 
of  pressurized  aerosol  spray  products 
are  formulated  for  use  directly  on  dogs 
and  cats.  The  amount  of  a.i.  in  the 
products  varies  from  0.25  pert;ent  to  1 
percent  propoxur.  In  response  to  the 
1987  DCI  requirement.  Miles  Inc. 
submitted  an  acceptable  aerosol  pet 
spray  study  (Ref.  10).  In  this  study, 
exposures  of  five  workers  using  a  0.025 
percent  aerosol  spray  of  propoxur  were 
measured  at  each  of  three  different 


locations  as  each  worker  applied  the 
spray  to  20  dogs.  All  treatments  were 
conducted  indoors.  Each  dog  was 
treated  for  1  to  2  minutes.  The  elapsed 
time  for  each  replicate  ranged  from  45 
to  90  minutes  per  worker.  Each  worker 
wore  a  shirt  with  long  or  short  sleeves 
and  pants,  but  no  other  protective 
clothing.  Urine  was  collected  from  each 
subject  over  a  24  hour  period  and 
analyzed  for  the  propoxur  metabolite 
isopropoxyphenol  (IPP)  (This  is  the 
same  as  2-isopropoxyphenol  or  M2 
discussed  in  Unit  II. A. 2. (a)  of  this 
document.)  After  reviewing  the 
literature,  EPA  concluded  that  the  total 
absorbi-d  dose  of  propoxur  is 
determined  by  adjusting  the  amount  of 
IPP  excreted  by  the  following  factors: 
the  percent  of  propoxur  excreted,  the 
percent  IPP  is  of  all  metabolites,  and  the 
relative  molecular  weights  of  the  parent 
and  the  metabolite  IPP  (Refs.  10.  11.  and 
12). 

(1)  Kennel  workers.  An  exposure 
estimate  is  not  presented  here  because 
the  Agency  does  not  believe  pet  aerosol 
products  are  routinely  used  by  kennel 
workers.  The  Agency  believes  that 
kennels  are  more  likely  to  use  shampoos 
or  dips  because  they  are  more  effective 
in  getting  rid  of  fleas  and  ticks. 
Shampoos  are  preferred  to  other 
formulations  because  they  wash  away 
dirt,  fleas,  and  ticks  in  addition  to  the 
pestiridal  action.  Also,  they  are  believed 
to  be  easier  on  the  animal.  Aerosols  and 
trigger-pump  sprays  are  sometimes  used 
when  a  pet  owner  declines  to  have  a  pet 
shampooed  or  dipped.  There  are  no 
propoxur  shampoos  or  dips  registered, 
and  as  noted  elsewhere  in  this 
document,  propoxur  may  no  longer  be 
applied  with  trigger-pump  sprayers. 

(2)  Pet  owners.  In  order  to  calculate 
lifetime  exposure  for  pet  owner 
applicators,  EPA  supplemented  the 
mean  exposure  data  from  the  aerosol 
exposure  study  with  the  following 
additional  assumptions.  Pet  owners 
were  assumed  to  weigh  70  kg,  wear  long 
sleeved  shirts  and  long  pants  during 
application,  and  treat  1  dog  four  times 
per  year  over  a  70-year  lifetime  (Refs.  6. 
7, 12,  13,  and  14).  Exposure  was 
estimated  at  6.4  x  10  •'  mg/kg/day  per 
application  day. 

d.  Aerosol  spray  study  of  Residential 
Applicator  (RA)  exposure.  In  response 
to  the  1987  DCI,  Miles  Inc.  submitted  a 
study  of  residential  applicator  exposure 
(Ref.  15).  In  this  study,  a  16  oz.  aerosol 
can  containing  1  percent  a.i.  was 
sprayed  into  cracks,  crevices, 
baseboards,  under  sinks,  and  in  other 
places  where  insects  might  be  found.  A 
total  of  15  sets  of  data  were  collected. 
Applicators  wore  long  sleeved  shirts, 
long  pants,  shoes,  and  baseball  caps. 


Dermal  exposure  data  were  gathered 
from  gauze  patches  attached  both 
outside  and  inside  the  clothing  and  on 
the  cap.  Hand  exposure  data  were 
gathered  from  an  ethanol  handwash. 
Respiratory  exposure  data  were  gathered 
from  microfilters  contained  in  a  cassette 
attached  to  the  lapel  of  the  applicator. 

(\)  RA  exposure  to  aerosols.  EPA  used 
additional  assumptions  to  calculate 
exposure  as  follows:  the  R.^  weighs  70 
kg,  breathes  1.7  m^  of  air  per  hour,  uses 
up  the  entire  can  of  aerosol  with  each 
use,  uses  four  cans  per  year,  and  during 
application  wears  a  short  sleeve  shirt, 
shorts,  and  shoes,  which  EPA  believes 
is  a  reasonable  clothing  scenario. 
Residues  below  the  level  of  detection 
were  assumed  to  be  present  at  one-half 
the  level  of  detection.  The  R.\  was 
assumed  to  apply  propoxur  ever\'  year 
from  age  18  to  age  70.  RAs  were  exposed 
for  1  hour  per  application  through 
dermal  and  inhalation  exposure. 
(Respiralorv  exposure  estimates  were 
found  to  be  negligible  compared  to 
dermal  exposure.)  Dermal  absorption 
was  assumed  to  be  50  percent  because 
a  homeowner  applicator  is  assumed  lo 
remain  in  the  residence  following 
application.  Exposure  was  calculated  at 
2.1  X  10*  mg/kg/dav  (Refs  6,  7.  IB.  17. 
18.  and  19). 

(2)  Outdoor  uses.  EPA  also  considered 
R.\  exposures  for  outdoor  application  of 
propoxur  aerosols,  which  are  designed 
to  eradicate  hornet  and  wasp  nests 
around  buildings  and  homes.  These 
insects  commonly  nest  in  eaves  of 
buildings  and  underneath  building 
structures  with  overhangs.  These 
products  are  generally  equipped  with  a 
delivery  system  that  will  allow  the 
operator  to  apply  the  aerosol  at  a  safe 
distance  from  the  nest.  An  applicator  of 
these  formulations  of  propoxur  is  likely 
to  be  exposed  for  a  shorter  time  than 
would  occur  with  indoor  use  products. 
It  is  also  likely  that  the  volatile 
formulations  would  dissipate  more 
quickly  than  similar  formulations  used 
indoors.  Thus,  the  exposure  and 
corresponding  risk  from  outdoor  aerosol 
uses  can  be  expected  to  be  lower  than 

is  estimated  for  those  used  in  indoor 
treatments  (Ref.  15). 

(3)  RTU  liquid  application  by  RAs. 
EPA  has  used  the  aerosol  spray  study  to 
calculate  the  maximum  exposure  RAs 
incur  when  applying  RTU  liquids  with 
a  compressed  air  sprayer  to  cracks  and 
crevices.  EPA  assumed  that  the  RA 
would  wear  a  short  sleeved  shirt,  shorts, 
shoes,  and  no  gloves  and  would  apply 
an  RTU  liquid  four  times  per  year.  Only 
dermal  exposure  data  were  used  to 
calculate  exposure,  because  inhalation 
was  considered  to  be  negligible. 
Exposure  was  estimated  at  2.1  x  lO  ■• 


mg/kg/day.  If  the  RA  applicator  wears 
clothing  similar  to  a  PCO,  that  is,  long 
sleeved  shirt,  long  pants,  and  gloves, 
exposure  would  be  less  (Refs.  6,  7,  12, 
16.  17,  18.  19.  20.  and  21). 

(4)  Granular  products  applied  by  RAs. 
Some  granular  products  are  registered 
for  use  in  and  around  the  home 
(including  limited  outdoor  application 
to  driveways,  sidewalks,  patios,  and 
foundations).  These  products  are 
applied  indoors  by  pouring  from  a  paper 
container  into  a  tray  which  is  then   ^ 
placed  under  refrigerators,  by  lightly 
applying  the  product  to  floor  under 
sinks  or  refrigerators,  or  by  application 
to  cracks  and  crevices  that  are 
inaccessible  to  children.  They  are  not 
applied  by  general  broadcast  treatment 
indoors  or  in  large  quantities.  While 
there  are  no  quantitative  data  addressing 
this  use  scenario.  EPA  believes  that 
potential  dermal  exposure  would  not 
exceed  that  received  from  an  aerosol 
spray  can  while  wearing  a  long  sleeve 
shirt  and  long  pants.  Respiraton, 
exposure  would  be  negligible  (Ref.  ^]. 
Exposure  from  the  limited  outdoor 
applications  is  not  expected  to  be 
greater  than  indoor  exposure.  The 
limited  outdoor  use  still  permitted 
(application  to  sidewalks,  patios, 
foundations,  and  driveways)  is  expected 
to  present  negligible  exposure  to  R.^s. 

e.  Other  applicator  exposure 
estimates.  PCO  and  RA  exposures  from 
total  relea.se  aerosol  foggers, 
impregnated  strips,  shelf  paper, 
enclosed  or  containerized  baits,  pet  dab- 
ons.  and  tick  and  flea  collars  have  not 
been  estimated  but  are  believed  to  be 
negligible  (Ref.  6). 

2.  Post  application  exposure. 
Residents  of  homes  are  exposed  from 
post-application  exposures,  through 
dermal  and  inhalation  routes  of 
exposure.  Home  residents  may  also  be 
exposed  while  treating  household  pets. 

a.  Crack  and  crevice  study  of  post- 
application  exposure.  In  response  to  the 
1987  DCI,  Miles  Inc.  submitted  an 
acceptable  study  of  post  application 
residential  exposure  following  a  crack 
and  crevice  and  limited  structural 
surface  treatment  by  commercial 
applicators  in  five  homes  using  Baygon 
70  WP  insecticide  diluted  to  a  label  rate 
of  1.1  percent  a.i.  (Ref.  22).  The  material 
was  applied  as  a  coarse  spray  to  cracks, 
crevices,  baseboards  and  other  areas 
treated  for  insect  control  using  a 
compressed  air  sprayer.  An  average  of 
1.2  oz  of  a  i.  was  applied  to  each  house. 
Surface  residues  and  air  levels  of 
propoxur  were  measured  at  inter\  als  of 
up  to  48  hours  after  treatment.  Eighteen 
samples  of  each  of  three  types  of 
surfaces  were  monitored:  vinyl  tile 
squares  represented  floors  and  counters. 
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nylon  carp  jt  squares  represented  carpet 
and  fabric  ;quares  represented  furniture. 
Transferab  e  residues  were  measured  by 
wiping  the  sample  surfaces  with  gauze 
pads.  Resic  ue  levels  from  different 
rooms  wer(  <  pooled  for  each  type  of 
material.  T  le  maximum  geometric  mean 
of  all  the  neasured  surface  residues  for 
a  given  sui  ace  type  was  used  to 
represent  t  le  measured  residue  for  that 
surface,  at  he  specified  time  intervals. 
Airborne  n  sidues  were  determined  by 
drawing  ai  through  a  sampling 
apparatus  I  or  1  hour  periods  at 
designated  intervals.  Exposures  were 
calculated  or  three  age  categories  of 
residents:  i  n  infant,  a  12  year  old  child, 
and  an  adu  t.  The  infant  was  assumed 
to  weigh  7. 5  kg.  have  a  body  surface 
area  of  4.8  t-,  and  have  a  respiratory 
volume  of  11.5  mVhr.  The  child  was 
assumed  to  weigh  40.5  kg.  have  a  body 
surface  are;  i  of  14.8  ft-,  and  have  a 
respiratory  volume  of  0.9  m  Vhr.  The 
adult  was  a  ssumed  to  weigh  70  kg,  have 
a  body  surf  ice  area  of  21  ft^,  and  have 
n  respiratoiy  volume  of  1.0  mVhr.  In 
addition,  tl  ey  were  assumed  to  be 
exposed  24,  15,  and  15  hours/day. 
respective! .'.  Assumptions  about 
clothing  w(  re  not  specified;  rather 
dermal  exposure  was  expected  to  occur 
over  50  pel  cent  of  the  body  surface. 
Individual;  were  assumed  to  contact  a 
50  square  f  Jot  contact  area  in  a  4-hour 
inter\ai.  E)  posure  was  assumed  to 
occur  365  <  ays/year. 

(1)  Crack  and  crevice.  To  calculate 
exposure  f(  Mowing  application  of 
wettable  p(  wders  to  cracks  and 
crevices,  E  'A  assumed  that  64  oz.  of  a 
1.1  percent  solution  by  weight  (total  of 
0.73  oz.)  w  )uld  be  applied  once  a  year 
for  cleanout  treatment  and  16  oz.  of  a 
0.5  percent  solution  by  weight  (total  of 
0.083  oz.)  \k'ould  be  applied  11  times  a 
year  for  ma  intenance  treatments. 
Residents  uere  assumed  to  be  exposed 
365  days  p  jr  year  over  a  70-year 
lifetime.  Di  ssipation  was  assumed  to  be 
60  percent,  and  dermal  absorption  was 
assumed  tc  be  50  percent  of  the  residue 
on  skin  sui  aces,  because  dermal 
absorption  increases  with  length  of  time 
exposed  (Rsfs.  7. 18.  23,  and  24). 

To  calcu  ate  concentrations  of 
propoxur  i: » the  air  of  treated  houses. 
EPA  poolei  air  concentration  data  for 
all  rooms  t )  yield  an  average  air 
concentration  of  5.1  jig/m'.  Absorption 
by  the  inhe  lation  route  was  assumed  to 
be  100  pen  ent.  The  hours/day  of 
inhalation  exposure  were  the  same  as 
for  dermal  exposure.  Total  dermal  and 
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inhalation  exposure  was  calculated  at 
2.8  X  10  ■»  mg/kg/day  (Ref.  23). 

EPA  realizes  exposure  could  also  arise 
from  an  oral  route.  For  example, 
residues  could  settle  on  food 
preparation  surfaces  or  on  food.  Another 
potential  source  of  oral  exposure  could 
arise  from  residues  on  toys  or  other 
similar  items.  In  1989.  EPA  reviewed 
the  Miles  study  which  measured 
amounts  of  propoxur  found  on  surfaces 
following  crack  and  crevice  residential 
treatment,  but  the  exposure  assessment 
did  not  address  potential  oral  exposure. 
At  this  time  EPA  does  not  have  a 
methodology  to  derive  estimates  of  oral 
exposure  based  on  residues  on  these 
surfaces,  food,  or  toys  (Ref.  22).  EPA 
believes  that  if  it  were  possible  to 
quantify  oral  exposure  resulting  from 
residential  use  of  propoxur.  it  is 
unlikely  it  would  greatly  change  the 
exposure  estimates  for  this  chemical. 

(2)  RTU  liquids.  Using  the  wettable 
powder  exposure  assessment.  EPA  also 
estimated  post  application  exposure 
following  12  applications  per  year  of  a 
0.5  percent  RTU  product  by  a  PCO  (Ref. 
23).  Reducing  this  exposure  threefold, 
EPA  estimated  post  application 
exposure  following  four  applications 
per  year  of  a  0.5  percent  RTU  liquid 
propoxur  product  by  an  RA.  Exposure 
was  estimated  at  9.3  x  10  '  mg/kg/day 
(Ref.  19). 

(3)  Aerosols.  Miles  Inc.  elected  not  to 
submit  an  aerosol  spray  study  for  post- 
application  human  exposure  to  aerosol 
products,  so  EPA  used  the  post 
application  exposure  data  from  the 
crack  and  crevice  spray  study  as  a 
surrogate.  EPA  adjusted  the  crack  and 
crevice  data  to  reflect  the  quantity  of  a.i. 
applied  during  application  of  a  16  oz. 
can  of  1  percent  propoxur  aerosol  four 
times  per  year  for  70  years.  Total  dermal 
and  inhalation  exposure  was  estimated 
at  5.7  X  10^  mg/kg/day  (Refs.  20  and 
25). 

(4)  Total  release  aerosol  f aggers.  To 
estimate  post  application  exposure  from 
total  release  aerosol  foggers.  EPA  used 
the  assumptions  of  the  exposure 
assessment  developed  for  post 
application  exposure  following  aerosol 
use.  Thus,  the  total  release  aerosol 
fogger  (and  also  the  aerosol)  exposure 
assessment  is  based  on  the  crack  and 
crevice  data.  EPA  believes  it  is 
reasonable  to  use  the  crack  and  crevice 
data  to  estimate  total  release  aerosol 
fogger  exposure  for  the  following 
reasons.  First,  the  crack  and  crevice 
study  showed  that  residues  are  found 


throughout  the  house  even  though  a 
limited  area  was  treated.  A  similar 
distribution  of  residues  would  be 
expected  with  total  release  aerosol 
foggers.  Second,  the  total  amount  of 
material  released  in  a  total  release 
aerosol  fogger  is  much  less  than  the  total 
amount  applied  in  a  crack  and  crevice 
application.  Third,  residues  would  be 
deposited  on  surfaces  that  people  rarely 
contact,  such  as  ceilings.  Exposure 
(dermal  and  inhalation)  was  estimated 
at  5.7  X  10  5  mg/kg/day  (Refs.  6.  20.  and 
25). 

b.  Pest  strip  study.  After  Miles  Inc. 
submitted  an  unacceptable  post    ' 
application  exposure  study  (Ref.  26), 
EP.^  updated  a  1985  exposure 
assessment  for  impregnated  strips.  This 
assessment  was  based  on  a  study  in  the 
technical  literature  (Ref.  27). 

(1)  Pest  strips.  EPA  assumed  that 
dermal  exposure  is  negligible  and  100 
percent  of  propoxur  inhaled  by  the 
individual  is  absorbed.  Furthermore,  the 
individual  was  assumed  to  be  exposed 
24  hours/day,  365  days/year  for  70  years 
of  an  average  lifetime,  and  the  strips 
replaced  when  efficiency  diminishes 
(Refs.  6,  7,  and  28).  EPA  believes  these 
exposure  estimates  are  con.servative 
because  the  onl^  remaining  registrations 
for  pest  strips  are  in  areas  where  human 
exposure  is  minimal,  such  as 
communications  boxes.  Inhalation 
exposure  was  estimated  at  1.1  x  10  ■'  ing/ 
kg/day. 

(2)  Tick  and  flea  collars.  The 
registrants  were  not  required  to  submit 
data  on  residents'  post  application 
exposure  to  the  propoxur  found  in  tick 
and  flea  collars.  Using  data  from  the 
impregnated  strips  study,  EPA 
estimated  exposure  to  residents  from 
surrogate  data  based  on  propoxur  pest 
strips  (Ref.  26)  and  dogs.  EPA  assumed 
that  respiratory  absorption  is  100 
percent,  and  the  e.xposure  is  constant 
over  a  70-year  lifetime.  Inhalation 
exposure  was  estimated  at  6.3  x  10  '•  mg/ 
kg/day  (Refs.  6,  7.  and  28). 

c.  Other  post  application  e.xposure 
estimates.  Residents'  (including 
children's)  post  application  exposures 
from  shelf  paper,  enclosed  or 
containerized  baits,  and  other  pet 
products,  including  dab-ons  and 
aerosols,  have  not  been  estimated  but 
are  believed  to  be  negligible  (Refs.  6  and 
19).  EPA  believes  post  application 
exposure  to  granular  products  will  not 
exceed  that  from  aerosol  and  would 
probably  be  much  less.  (Ref.  9) 


Table  1.— Propoxur  Uses  and  Exposure  Estimates  for  PCOs,  RAs.  Kennel  workers.  Pet  Owners,  and 

Residents  of  Treated  Homes 


Use 


Crack  and  Crevice. 

PCO  Application  

RA  Application  

Aerosols. 

RA  Application  

Granular  Baits. 

PCO  Application  

RA  Application  

Pet  Aerosols. 

Pet  Owner  Application  

Total  Release  Aerosol  Foggers. 

RA  Application  

Pest  Strips. 

RA  Application  

Shelf  Paper. 

RA  Application  

Enclosed  or  Containerized  Baits. 

PCO  Application  

RA  Application  ' 

Pet  Dab-ons. 

RA  Application 

Pet  Tick  and  Flea  Collars. 

RA  Application  

•  Dermal  at>sorption  is  assufned  to  t>e  50  percent. 
*>  Dermal  contact  area  is  assumed  to  t>f  50  sq.  ft. 


Applicaior  Exposure  (mg/Vg/ 
day) 

Resident  Post  Application  Exposure  (mg/ 
kg/day) 

5.2  X  10  J.. 

2.8  X  lO-*'" 

2.1  X  ^(y*' 

9  3  X  iC-o 

2.1  X  10-'' 

5.7  X  lO^-" 

negligible 

negligible 

negligible 

negligible 

• 

6.4  X  10  ' 

negligible 

negligible 

5.7  X  10''" 

_  negligible 

1.1  X  lO* 

negligible 

negligible 

negligible 

negligible 

negligible 

negligible 

negligible 

negligible 

negligit>le 

6.3  X  10* 

C.  Risk  Assessment 

1.  Non-dietary  exposure.  Using  the 
exposure  estimates  discussed  above  and 
the  Qi*  for  propoxur,  EPA  determined 
the  excess  lifetime  cancer  risks  to 
applicators  and  residents  of  treated 
homes.  The  risks  are  displayed  in  Table 
2  below.  Total  residential  risks  do  not 
exceed  the  Agency's  level  of  concern. 
The  Agency's  policy  for  applicator  risk 
is  that  risk  should  be  as  close  to 


negligible  as  possible.  The  risk  for  PCOs 
applying  propoxur  to  cracks  and 
crevices  is  5.4  x  10*.  Labels  require 
PCOs  to  wear  coveralls,  long  sleeved 
shirts,  long  pants,  boots,  and  chemical 
resistant  gloves.  The  Agency  believes 
there  are  no  other  reasonable  protective 
clothing  requirements  which  can  be 
required  to  reduce  the  risk  further. 
Thus,  this  level  of  risk  is  in  compliance 
with  the  Agency's  worker  risk  policy.  In 


addition,  the  Agency  recently  adopted  a 
policy  to  incorporate  a  unified 
interspecies  scaling  factor  (Ref  29) 
when  estimating  the  Qi*.  This  factor 
adjusts  the  Qi*  by  a  ratio  of  body 
surface  to  body  weight.  Its  exact  value 
depends  on  the  animal  test  species 
used.  The  risks  set  forth  in  the  following 
Table  2  have  not  been  calculated  using 
this  new  scaling  factor.  If  they  had,  the 
risk  would  be  approximately  one  third 
lower. 


Table  2.— Propoxur  Uses  and  Excess  Lifetime  Cancer  Risks  for  PCOs,  Kennel  Workers,  RAs,  Pet  Owners, 

AND  Residents  of  Treated  Homes. 


Use 

Applicator  Risk 

Resident  Post  Application  Risk 

Total  Residential  Risk- 

Crack  and  Crevice. 

PCO  Application 

5.4  X  10* 
7.8  X  10-' 

7.8  X  10-^ 

negligibie 

1.0  X  10* 

3.4  X  lO-' 

2.1  X  10-' 
negliQik>ie 

1  Ox  10-* 

RA  Application  

Aerosols. 

RA  Application  

Granular  Baits. 

PCO  Application 

1.1  xlO* 
9.9  X  10-' 
negliQibte 
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Table  2. 


Application  

Aerosol  Foggers. 


RA  Application 
Pet  Aerosols. 

Pet  Owne 
Tctal  Release 

RA  Application 
Pest  Strips 

RA  Application 
Shelf  Paper. 

RA  Application 
Enclosed  or 

PCO  Appllcat! 

RA  Applic  ition 
Pet  DalJ-ons 

RA  Application 
Pet  Tick  and  F  lea  Collars. 

RA  Applic  Ition 


•  When 
When  applicatKX 
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'ROPOxuR  Uses  and  Excess  Lifetime  Cancer  Risks  for  PCOs,  Kennel  Workers.  RAs,  Pet  Owners, 
AND  Residents  of  Treated  Homes.— Continued 


Use 


Containerized  Baits, 
ion 


Applicator  Risk 


negligible 

2.6  X  ^(y■' 

negligible 

negligible 

negligit>le 

negligible 
negligible 

negligible 

negligible 


Resident  Post  Application  Risk 


negligible 

negligible 

2.1  X  10  ' 

4.1  X  10' 

negligible 

negligible 
negligible 

negligible 

2.3x10" 


Total  Residential  Risk* 


negligible 

2.6  X  10- 

2.1  X  10  ' 

4.1  X  10  ' 

negligible 

negligible 
negligible 

negligible 

2.3  X  lO" 


appircfttkxi  IS  by  PCO,  total  residential  risk  Includes  only  risk  from  post  application  exposure  as  tt>e  PCO  is  assumed  to  have  left  the  treated  house. 
IS  by  RA.  total  residential  nsk  includes  tx)th  RA  hsK  and  post  application  nsk.  as  the  RA  is  assumed  to  stay  in  the  treated  house. 


2.  Evaluati  on  of  the  use  of  propoxur 
in  food  handling  establishments. 
Propoxur  is  legistered  to  control  pests  in 
food-handling  establishments.  For 
example,  prqpoxur  products  are  labeled 
for  crack  and  crevice  application  in  food 
areas  of  food  handling  establishments.  If 
applications  in  these  areas  result  in 
residues  of  propoxur  on  food,  a  food 
additive  regulation  would  be  required  to 
be  establishe  d  under  section  409  of  the 
Federal  Foot .  Drug  and  Cosmetic  Act 
(FFDCA)  to  ( over  expected  levels  of 
residues  on  treated  food  and  allow  their 
legal  entry  ir  to  interstate  commerce. 
Miles  Inc.  fil  ;d  a  petition  (9H5199. 
dated  10/16/  '8)  which  stated  that  crack 
and  crevice  i  pplications  in  food  areas  of 
handling  esti  blishments  resulted  in 
residues  on  food.  Miles,  Inc.  further 
proposed  a  f(»od  additive  regulation  of 
0.2  ppm  proj  toxur  on  all  foods. 

Section  40  3  of  the  FFDCA  contains  a 
provision  ca  led  the  Delaney  Clause 
which  specil  cally  provides  that,  with 
limited  exce  )tions.  no  additive  is 
deemed  safe  if  it  has  been  found  to 
induce  canc<  r  in  man  or  animals.  (21 
U.S.C.  348(c  (5)). 

The  Delan  *y  Clause  has  been 
interpreted  a  5  baring  the  establishment 
of  food  addit  ive  regulations  for  any 
pesticides  th  it  have  been  found  to 
induce  canc<  r  in  animals  or  humans, 
regardless  of  the  level  of  risk. (L<?s  v. 
Rtitly  968  F:  d935  (9th  Cir  1992)  Cert 
Denied.  113  >.  Ct.  1361  (1993). 


JMI 


Because  propoxur  has  been 
determined  to  induce  cancer  within  the 
meaning  of  the  Delaney  clause  (Ref.  30). 
the  necessary  food  additive  regulation 
cannot  be  established.  In  accordance 
with  EPA's  policy  and  regulations,  (see 
40  CFR  152.112(g))  requiring 
coordination  of  its  FIFRA  and  FFDCA 
authorities,  EPA  will  propose 
cancellation  of  the  use  of  propoxur  in 
food  areas  of  food  handling 
establishments  in  the  near  future. 

3.  Risk  to  children.  In  1993  the 
National  Academy  of  Sciences  (NAS) 
reported  on  pesticides  in  the  diets  of 
infants  and  children  (Ref.  31).  While  it 
did  not  consider  specifically  children's 
risks  arising  from  exposure  to  propoxur. 
it  raised  a  number  of  issues  about 
children's  risk  from  exposure  to 
pesticides  in  general.  This  section  will 
discuss  some  of  these  issues  as  they 
relate  to  the  risk  assessment  set  forth  in 
this  document. 

a.  Hazard  assessment.  The  NAS  study 
notes  that  children  may  be  more  or  less 
susceptible  to  the  effects  of  pesticides. 
In  terms  of  the  propoxur  hazard 
assessment,  a  question  may  be  raised 
about  whether  children  metabolize 
propoxur  differently  or  whether 
children  are  more  or  less  sensitive  to 
propoxur's  toxic  end  point — 
proliferation  of  urinary  bladder 
epithelial  cells.  The  studies  reviewed 
for  the  propoxur  hazard  assessment 
were  largely  performed  and  accepted  by 


the  Agency  before  the  results  of  the  NAS 
study  were  available.  They  do  not 
address  these  issues.  EPA's  general 
approach  when  addressing  gaps  in 
scientific  knowledge  is  to  build 
conservatism  into  risk  assessments  to 
protect  children  and  other  sensitive       ^ 
populations.  EPA  used  its  conser\'ative 
(in  terms  of  protecting  human  health) 
model  of  estimating  carcinogenic 
potency.  It  represents  the  95  percent 
upper  bound  confidence  limit  of  tumor 
induction  likely  to  occur  from  a  given 
dose.  EPA  has  chosen  this  approach  to 
provide  a  margin  of  safety  for 
uncertainties  in  characterizing  the 
carcinogenic  response,  for  the  existence 
of  more  sensitive  individuals,  such  as 
children,  in  the  exposed  population  and 
for  possible  synergism  of  pesticides  and 
metabolites.  For  this  reason,  EPA 
believes  the  estimates  of  cancer  risk  are 
conservative.  In  the  review  of  the 
to.xicology  studies  in  unit  II.A.  of  this 
document,  EPA  has  noted  the 
possibility  that  the  Carcinogenicity  Peer 
Review  Committee  may  re-evaluate 
propoxur  after  all  the  suggested  data 
have  been  submitted.  EPA  does  not 
expect  that  the  peer  review  will 
conclude  that  the  carcinogenicity  of 
propoxur  is  a  more  serious  concern  than 
today's  document  concludes. 

For  the  future,  EPA  is  taking 
additional  steps  to  determine  whether 
children  are  more  or  less  susceptible  to 
the  effects  of  pesticides.  EPA  is  in  the 


process  of  planning  new  re,search  and 
reviewing  its  risk  assessment  methods 
so  that  it  can  better  evaluate  how  these 
residiies  affe<;t  children. 

b.  Dietary  exposure.  The  NAS  Report 
raised  a  concern  about  children's 
exposure  to  pesticide  residues  in  the 
diet.  As  noted  in  unit  II.C.2.  of  this 
document,  EPA  will  propose  thai  the 
use  of  propoxur  in  food  handling 
establishments  will  be  cancelled  in  the 
near  future. 

(,.  \'nn-dietnry  e.yposure.  Thi;  N.^S 
Report  also  pointed  out  that  non-diefary 
sources  of  pesticides  should  be 
c;onsidered  when  estimating  total 
exposure  of  children.  The  propoxur 
exposure  assessment  considers  ciiildren 
and  infant's  exposure  explicitly  in 
assessing  post  application  exposure.  For 
example,  the  post  application  exposure 
assessmetit  considered,  for  both  infants 
and  ch;!-drftn  separately,  different  ratios 
of  skin  to  body  weight,  different 
respiratory  volumes,  and  different  times 
spent  in  a  treated  house.  In  terms  of  the 
propoxur  exposure  assessment,  a 
question  may  be  raised  about  children's 
exposure  to  residues  from  ingested 
household  dust,  pets  wearing  flea 
collars,  or  sprayed  pets.  Presently,  EPA 
does  not  have  a  methodology  for 
measuring  ingested  household  dust. 
EPA  believes  exposure  from  flea  collars 
is  primarily  inhalation,  this  source  of 
exposure  is  captured  in  the  exposure 
as.sessment,  and  the  risk  is  small  (10"). 
Children's  exposure  to  pets  treated  with 
aerosol  sprays  has  not  been  specifically 
measured.  However,  the  pet  owner 
applicator  exposure  assessment  assumes 
pets  will  be  treated  four  times  per  year 
for  every  year  of  a  70-year  lifetime.  EPA 
believes  it  is  unlikely  that  children  will 
he  routinely  treating  household  pets  for 
lleas,  and  thus  believes  this  exposure 
estimate  is  verj'  conser\'ative. 

For  the  future,  EPA  is  initiating  a 
re.sidential  research  strategy  to  support 
development  of  exposure  monitoring 
and  assessment  of  test  guidelines,  based 
on  the  unique  behavior  of  infants  and 
children,  including  dermal  contact  with 
treated  surfaces,  hand-to-mouth  contact, 
and  object-to  mouth  contact  as  well  as 
other  modes  of  exposure.  The  goal  is  to 
develop  comprehensive  guidelines  for 
assessing  exposure  to  pe.sticides  both 
inside  residences  and  in  other  settings, 
such  as  yards.  EPA  would  like  to  set 
appropriate  times  for  returning  to 
treated  residences.  The  research  stratej^y 
will  also  compare  exposures  of  the 
suburban  child  and  the  inner  city  child 
who  may  be  exposed  to  structural 
pesticide  residues  carried  by  ventilation 
systems.  EPA  is  also  working  with 
indu.stry  to  establish  a  Task  Force  to 


conduct  studies  and  colle<;t  more  data 
on  residential  exposures. 

d.  Children's  risic.  Overall,  EPA 
believes  the  conservative  assumptions 
built  into  the  hazard  and  exposure 
assessments  have  given  good  estimates 
of  risk  to  the  general  population,  and  in 
so  doing  have  also  been  protective  of 
(  hikiren.  EPA  is  planning  additional 
research  in  this  area.  If,  in  the  futu.'-c, 
based  on  new  data  or  methodologies, 
the  risk  picture  changes.  EPA  will 
reconsider  this  proposed  decision  not  to 
initiate  this  Special  Review. 

D.  Unsupported  Uses.  Risk  Rediirtinn. 
and  Amendments  to  DCIs 

No  registrant  of  propoxur  end-iisi- 
prod u(. Is  committed  to  generate  trigger 
pump  sprayer  data  in  response  to  the 
1092  DCI.  EPA  believes  that  the  liquid 
is  likely  to  drip  from  the  sprayer  onto 
the  applicator's  fingers,  and  without 
data,  this  exposure  and  risk  caimot  be 
quantified  and  could  be  of  concern. 
Accordingly,  registrants  have  either 
voluntarily  cancelled  this  u.se  pattern  or 
have  amended  their  labels  to  delete  use 
of  ready-to-use  liquids  with  trigger 
pump  sprayers. 

IV.  Comments  Received  on  the 
Preliminary  Notifications 

Comment.  In  a  letter  dated  March  22. 
1988,  EPA  notified  the  regi.strants  that  it 
was  considering  a  Special  Review  of 
propoxur  based  on  carcinogenicity 
concerns  and  the  estimated  risks  posed 
to  PCOs  and  the  general  public.  In 
responses  dated  .April  26.  1988  and  May 
16,  1988,  Miles  Inc.  stated  that  it  already 
has  committed  to  support  the  continued 
registration  of  propoxur  products  in 
response  to  the  1987  DCI;  that  EPA 
should  consider  all  data  before  deciding 
on  initiating  a  Special  Review  of 
propoxur;  and  that  the  bladder 
carcinogenic  effect  was  species-specific 
for  the  rat  and  .Miles  Inc.  would  provide 
additional  data  to  support  its  claim. 
Miles  Inc.  also  urged  the  Agency  not  to 
initiate  its  Special  Review  of  propoxur 
without  first  reviewing  the  data  to  be 
generated  by  Miles  Inc.  to  satisfy  the 
data  requirements  outlined  in  the  1987 
propoxur  DCI.  Also,  Miles  Inc. 
suggested  that  EPA  review  its  cancer 
classification  of  propoxur  as  a  Group  B2 
carcinogen. 

Response.  EPA  has  concluded  its 
review  of  the  studies  submitted  by  Miles 
Inc.  to  comply  with  the  1987  DCI.  The 
effects  of  the  voluntary  cancellation  of 
and  label  amendments  deleting  use  of 
RTU  liquids  with  trigger  pump  sprayers 
were  considered.  EPA  has  determined 
that  the  risks  to  PCOs  and  the  general 
public  for  the  remaining  registrations  of 
propoxur  are  likely  to  present  negligible 


short-term  or  long-term  human  risk.  In 
addition,  the  registrant  has  submitted 
some  additional  information  relating  to 
the  carcinogenicity  of  propoxur.  When 
ail  the  requested  data  has  been 
submitted.  EPA  will  reconvene  a  peer 
review  panel  to  review  all  the 
carcinogenicity  data  relating  to 
propoxur. 

V.  EPA's  Proposed  Decision  Regarding 
Special  Review 

EP.\  notified  propoxur  registrants  in 
1988  that  the  Agency  was  considering  a 
Special  Review  of  propoxur.  Because  of 
propoxur's  Group  B2  (probable)  human 
carcinogen  classification  and  wide- 
spread uses  of  the  pesticide  in  homes. 
LP.^  was  concerned  with  the  potential 
long-term  heeith  hazards  from 
prolonged  exposures  associated  with  the 
application  of  certain  indoor 
formulations.  However,  since  then,  V.P.\ 
has  refined  the  risk  assessment.  In 
addition,  registrants  have  canrelled 
those  produc:t  registrations  and  deleted 
or  amended  label  uses  for  which  EPA 
had  risk  concerrvs.  For  these  reasons,  Ihe 
Agency  now  concludes  that  the 
remaining  uses  of  propoxur  products  are 
likely  to  present  negligible  short-term  or 
long-term  human  risk.  Therefore,  the 
Agency  is  proposing  not  to  initiate  a 
Special  Review  of  propoxur  at  this  time. 

EP.'K  based  its  regulatory  decision  on 
propoxur  entirely  on  the  available 
information  in  its  exposure  database 
and  the  result  of  its  risk  assessments, 
which  are  ba.sed  on  conser\'ative 
assumptions  and  the  conservative 
linearized  multi-stage  model  of 
carcinogenic  potency.  EPA  has 
concluded  that  it  can  issue  this 
regulatory  decision  in  the  absence  of 
more  conclusive  data  to  resolve  the 
question  of  diet  and  species  spe<;ificity 
of  propoxur  in  inducing  bladder  effe<;ts 
in  animals,  or  to  resolve  the  issue  on 
propoxur's  suggested  activity  as  a  non- 
genotoxic  or  "threshold"  carcinogen. 
"The  Agency  believes  that  the  i.ssues 
surrounding  the  mechanism  of 
carbamate-induced  carcinogenicity  are 
complex,  and  may  be  a  subject  of 
considerable  scientific  debate  for  the 
future. 

VI.  Executive  Order  12898  on 
Environmental  Justice 

In  a(.i;ordance  with  the  Exe(  uti\e 
Order  on  Environmental  Justice.  EPA 
has  reviewed  this  proposed  decision 
and  found  it  does  not  result  in  any 
adverse  environmental  effects 
(in(  luding  human  health,  social  and 
economic  effects)  on  minority 
communities  and  low-income 
communities. 
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gov«  mment; 


gathe 


VII.  Public 
Comment. 

EPA  has 
(OPP-3000(}/59) 
Special  Rev 
includes:  (1 
notices  pert 
Special  Rev  ew 
Business  In 
and  copies 
submitted 
Special  Rev 
(4)  any  othe 
submitted  al 
Special  Rev 
outside 
all  public 
purpose  of 
propoxur; 
each  meetin  > 
EPA  personi  lel 
government 
Review 
of  materials 
Additiona 
may  be  foun^ 
addresses  at 

EPA  is  p 
registrants 
persons  to 
associated 
propoxur 
proposed 
Special  Revitvv 
comments  m  ist 
14, 1995. an( 
docket  numqe 
Comments  s 
provided  at 

V'lII.  Refereikes 


(ecord  and  Opportunity  for 


(6) 


proc  sss 


3  rev 
an 


w  th 
pr(  d 
dei:i 


The  docum 
are  listed  belolv 
Public  Docket. 
Docket  is  avai 
at  the  beginni 

(1)  Letter 
of  Pesticide 
registrants. 

(2)  Eben.  A. 
Propoxur  in  H 
Accession 
Evaluation 

(3)  Memorar  d 
B.  Backus.  HE) 
Qualitative  Ri 
Quantitative  R 
Rat  Dietary 

(4)  Memoranti 
D.  Edwards. 
Exposure  Stud 
Corporation  in 
Notice  (HED 
1937,g-1938, 
of  Exposure  foi 
Februarv'  7, 1 

(5)  MemoranH 
Gallagher,  SRl^ 
Carcinogenic 
Control  Operatbrs 
(Utilizing  Dernjal 


JMI 


Federal  Register  /  Vol.  60.  No.  9  /  Friday.  January  13,  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  9  /  Friday.  January  13.  1995  /  Notices 


3221 


( stablished  a  public  docket 
for  the  propoxur  Pre- 
ew.  This  public  record 
this  Notice;  (2)  any  other 
nent  to  the  propo-xur 

;.(3)  non-Confidential 
rmation  (CBl)  documents 
written  comments 
EPA  in  response  to  the  pre- 
ew  registrant  notification, 
Notice  regarding  propoxur 
any  time  during  the  Pre- 
w  process  by  persons 

(5)  a  transcript  of 
m^tings  held  by  EPA  for  the 
ering  information  on 
memoranda  describing 
held  on  propoxur  between 

and  persons  outside 
during  the  Pre-Special 

;  and  (7)  a  current  index 
n  the  public  docket, 
formation  about  the  docket 
in  the  section  on 
the  beginning  of  thisnotice. 
iding  a  60-day  period  for 
plicants,  and  interested 
comment  on  the  risks 

indoor  and  pyet  uses  of 
ucts.  and  on  EPA's 
sion  not  to  initiate  a 
of  propoxur.  Written 
be  submitted  by  March 
must  be  identified  by  the 
r  (OPP-30000/59). 
ould  be  sent  to  the  address 
t  le  beginning  of  this  notice. 


^ts  referred  to  in  this  Notice 
.  Copies  are  available  in  the 
Information  about  the  Public 
1  sbie  in  the  ADDRESSES  unit 
of  this  notice. 
D.  Campt.  Director.  Offi(.« 
PrJ)grams.  to  propoxur 
March  22.  1988. 
Studies  on  Transformation  of 
imans."'  dated  June  1, 1987, 
Nuiljber  406297-4,  Data 
(DER)  So.  6858. 
um  from  B.  Fisher,  HED.  to 
titled  Profwxur  (Baygon) 
Assessment.  R«vi.>md  and 
sk  Assessment-Two- Year  SPF 
.dated  April  21. 1092. 
um  from  D.  Jaquith,  HED.  to 
titled  Review  of  Propoxur 
es  Submitted  by  Mobay 
Response  to  Data-Call-in 

■  Nos.  9-1935.  9-1936,  9- 
-1939)  and  Current  Estimates 
Other  Scenarios,  dated 


'8' 
■  frc  n 


,  dal  ^d 


Re;  ort  ( 


■  Sti  dy 


Rll 


Pi  Qjecf ! 


19!  0. 


R.sk 


um  from  E.  Budd.  HED,  to  |. 

.  titled  Propoxur: 
Assessment  for  Pest 
Treating  Indoor  Sites 
Absorption  Data)  (Crack 


and  Crevice  Study)  dated  January  24. 1991, 
updated  August  14. 1992. 

(6)  Memorandum  from  E.  Budd.  HED.  to  D. 
Chen,  SRRD,  titled  Propoxur:  Quantitative 
Risk  Assessments  for  Remaining  End-Use 
Formulations  Listed  in  OREB  Memorandum  • 
of  November  6, 1992,  dated  February  8, 1993. 

(7)  Memorandum  fixim  D.  Jaquith,  HED.  to 
D,  Chen,  SRRD  titled  Refinement  of  Exposure 
Analysis  for  Propoxur,  dated  November  6, 
1992! 

(8)  Memorandum  from  D.  Jaquith,  HED,  to 
D.  Edwards.  RD.  titled  Review  of  Repeated 
Exposure  Study  Addressing  Application  of  a 
2  percent  propoxur  bait  (HED  Project  No.  1- 
1471)  dated  November  15, 1991. 

(9)  Memorandum  from  D.  Jaquith,  HED,  to 
A.  Sibold.  SRRD,  titled  Exposures  to 
Propoxur  from  Granular  Baits  Applied  in  and 
around  Homes  dated  May  24, 1994. 

(10)  Memorandum  from  D.  Jaquith,  HED,  to 
D.  Edwards,  RD,  titled  Review  of  Repeat 
Exposure  Study  for  Propoxur  Pet  Spray 
Products  (HED  Project  No.  2-0491)  dated  Julv 
15,  1992. 

(11)  Memorandum  from  Byron  Backus. 
HED,  to  McCall/VVhitby,  HED-,  titled  Used  of 
Measurements  of  2-lsopropoxyphenol  in 
Human  Urine  Samples  to  Determine 
Exposure  and  Absorption  of  Propoxur,  dated 
June  28, 1994. 

(12)  Memorandum  from  David  Jaquith. 
HED,  to  Deborah  McCall,  HED,  titled 
Response  to  Questions  from  SRB  Regarding 
Propoxur,  dated  July  13. 1994. 

(13)  Memorandum  frxim  E.  Budd,  HED  to 
D.  Chen,  SRRD,  titled  Propoxur:  Carcinogenic 
Risks  for  Individuals  Apply  a  0.25  Percent 
Aerosol  Spray  to  Pets,  dated  August  14. 1992. 

(14)  Memorandum  from  Deborah  McCall. 
HED  to  Ann  Sibold,  SRRD,  titled  Propoxur: 
Revisions  to  Carcinogenic  Risk  Estimates  for 
Commercial  Workers  and  Homeowners 
Exposed  to  Pet  Sprays,  dated  July  25, 1994. 

(15)  Memorandum  from  D.  Jaquith,  HED,  to 
D.  Chen.  SRRD.  titled  Review  of  Repeat 
Exposure  Study  for  Propoxur  Aerosol  .Spray 
(HED  Project  No.  1/1208).  dated  July  29. 
1991. 

(16)  Memorandum  from  K.  Whitby.  HED. 
to  D.  Chen.  SRRD,  titled  Propoxur  (Baygon) 
Carcinogenic  Risk  for  Homeowners  Applying 
1  percent  Aerosol  Spray  Products,  dated 
September  1, 1992. 

(17)  Memorandum  from  D.  Jaquith.  HED.  to 
D.  Chen,  SRRD,  titled  Classification  of 
Propoxur  Use  Sites  and  Expansion  of 
Exposure  Matrix  for  Aerosol  Uses,  dated 
August  11, 1992. 

(18)  Memorandum  from  D.  Jaquith,  HED,  tp 
D.  Chen,  SRRD,  titled  Errors  in  Exposure 
Analysis  for  Propoxur,  dated  November  18, 
1992. 

(19)  Memorandum  from  Deborah  McCall, 
HED,  to  Ann  Sibold,  SRRD,  titled  Propoxur: 
Revised  Lifetime  Risk  Numbers  for  Ready-to- 
Use  Sprays,  dated  August  12, 1994. 

(20)  Memorandum  from  D.  Jaquith,  HED,  to 
D.  Chen,  SRRD,  titled  Post-Application 
Exposures  of  Residents  to  Propoxur  Applied 
as  an  Aerosol  Spray,  dated  November  1, 
1991. 

(21)  Memorandum  from  David  Jaqu.th, 
HED,  to  Deborah  McCall.  HED.  titled 
Clarification  of  Resident  Applicator 
Exposures  from  Ready  to  Use  (RTU) 


Formulations  of  Propoxur.  dated  August  5. 
1994. 

(22)  Memorandum  from  D.  Jaquith.  HEp.  to 
D.  Edwards,  RD.  titled  Review  of  Study 
Estimating  Resident  ExjKisure  to  Propoxur 
Following  Crack  and  Crevice  Treatment  (HED 
project  No.  9-1936)  dated  November  15. 
1989. 

(23)  Memorandum  from  E.  Budd,  HED,  to 
D.  Chen,  SRRD,  titled  Propoxur:  Revised 
Carcinogenic  Risk  Assessment  for  Residents 
of  Homes  Following  Crack  and  Crevice 
Treatments  (Utilizing  Refined  Exposure 
Analysis  Provided  OREB  in  Memoranda  of 
November  6, 1992  and  November  18,  1992), 
dated  December  8, 1992. 

(24)  Memorandum  from  D.  Jaquith,  HED.  to 
J.  Gallagher,  SRRD,  titled  Adjustments  to  Post 
Application  Exposure  Assessment  for 
Residents  of  Homes  treated  with  Propoxur 
(HED  Proj.  No.  1-0222).  dated  February  27, 
1991. 

(25)  Memorandum  from  E.  Budd.  HCD,  to 
D.  Chen,  SRRD.  titled  Propoxur:  Revised 
Carcinogenic  Risk  Assessment  for  Residents 
of  Homes  Following  Treatments  with  a  1 
percent  Aerosol  Product  (Utilizing  Refined 
Exposure  Analysis  Provided  by  OREB  in 
Memoranda  of  11/6/92  and  11/18/92),  dated 
December  8,  1992. 

(26)  Memorandum  from  S.  Knott.  HED.  to 
D.  Edwards.  RD,  titled  review  of  Post 
Application  Exposure  from  Indoor  Pest  Strips 
Containing  Propoxur  (HED  Project  No,  9- 
1540)  dated  August  2.  1989. 

(27)  Jackson.  M.D.  and  Lewis,  R.G..  (1981) 
Insecticide  Concentrations  in  Air  after 
Application  of  Pe.'Jt  Control  Strips.  Bull 
Environm  Contam  Toxicol  27:122-125. 

(28)  Memorandum  from  C.  Lunchick,  E,AB, 
to  Jay  EUenberger,  RD.  and  Robert  Zendzian, 
HED.  titled  Exposure  Assessment  for 
Propoxur  (Baygon)  dated  )anuar\-  8. 1985. 

(29)  Memorandum  from  Penelope  Fonner- 
Crisp,  HED,  to  Bill  Burnam.  Hugh  Pettigrcw, 
and  Kerry  Dearfieid,  titled  Deriving  Q*s 
Using  the  Unified  Interspecies  5k:aling 
Factor,  dated  July  8, 1994. 

(30)  Memo-'andum  from  Stephanie  Irene,  ■ 
HED  to  Louis  P  True,  Jr.,  SRRD,  and  Stephen 
Johnson,  RD,  titled  Propoxur  -  Carcinogencily 
in  Animals,  dated  December  14, 1994. 

(31)  National  Research  Council  (U.S.). 
Committee  on  Pesticides  in  the  Diets  of 
Infants  and  Children,  Pesticides  in  the  Diets 
of  Infants  and  Children,  copyright  1993  by 
the  National  Academy  of  Sciences. 

List  of  Subjects 

Environmental  protection,  chemcais, 
pesticides  and  pest. 

Dated:  December  30,  1994. 

Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention. 
Pesticides  and  Toxic  Substances. 

IFR  Doc.  95-934  Filed  1-12-95;  8:45  ami 

BILLING  CODE  6S«0-6O-F 


FEDERAL  HOUSING  FINANCE  BOARD 
[No.  95-N-01] 

Notice  of  Federal  Home  Loan  Bank 
Memt>ers  Selected  for  Communrty 
Support  Review 

agency:  Federal  Housing  Finam.e 

Board. 

ACTION:  Notice. 

SUMMARY:  The  Financial  Institutions 
Reform.  Recovery,  and  Enforcement  Act 
of  1989  added  a  new  Section  10(g)  to  the 
Federal  Home  Loan  Bank  Act  of  1932 
requiring  that  members  of  the  Federal 
Home  Lo'in  Bank  (FHLBank)  System 
meet  stuiv/e.-ds  for  community 
inve.stm.jiit  or  .service  in  order  to 
maintain  continued  access  to  long-term 
FHLBank  System  advances.  In 
compliant  e  with  this  statutory  change, 
the  Federal  Housing  Finance  Board 
(Finance  Board)  promulgated 
Community  Support  regulations  (12 
CFR  Part  93R)  that  were  published  in 
the  Federal  Register  on  November  21, 
1991  (.56  FR  58639).  Under  the  review 
process  established  in  theregulalions, 
the  Finance  Board  will  select  a  cert.iin 
number  of  men^.bers  for  review  each 
quarter,  so  that  all  members  that  are 
subject  to  the  Community  Reinvestment 
Act  of  1977,  12  U.S.C.  §  2901  et  saq.. 


(CRA).  will  be  reviewed  once  every  two 
years.  The  purpose  of  this  Notice  is  to 
announce  the  names  of  the  members 
selected  for  the  fourth  quarter  review 
(1994-9.5  cycle)  under  the  regulations. 
The  Notice  also  conveys  the  dates  by, 
which  members  need  to  comply  with 
the  Community  Support  regulation 
revji^w  requirements  and  by  whi(  h 
•comments  from  the  public  must  be 
received. 

DATES:  Due  Date  For  Mf^mber 
Community  Support  Statemeitts  ^nr 
Mfmhers  Selected  in  Fourth  Qunrier 
Eeview:  February  28,  1995. 

Due  Dote  For  Public  Comni"nl-i  an 
Mcmbi'rs  Selected  in  Fourth  Qmrfer 
/iKiH-.v.  February  28.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
.Sylvia  C.  Ma.ninez,  Dire(  tor.  Housing 
Finance  Directorate,  (202)  408-282.5. 
Fed'jral  Housing  Finance  Board,  1777  F 
Strwt,  NW.,  Washington,  DC  20006.  A 
telecommunications  device  for  deaf 
persons  (TDD)  is  available  at  (202)  408- 
2579. 

SUPPLEMhNTARY  INFORMATION: 

A.  Selection  for  Community  Support 
Pevieiv 

The  Finance  Board  currently  r-.-views 
all  FHLBank  Svstem  members  that  are 


subject  to  CRA  once  every  two  years. 
Approxmiately  one-eighth  of  the 
FHLBank  members  in  each  district  will 
he  selected  for  review  by  the  Finance 
Board  each  calendar  quarter.  To  dale, 
only  members  that  are  subject  to  c;:R,\ 
have  been  reviewed.  In  selecting 
members,  the  Finance  Board  will  follow 
the  chronological  sequence  of  the 
members"  CRA  Evaluations  post-July  1, 
1990.  to  the  greatest  extent  practicable, 
selecting  one-eighth  of  each  District's 
membership  for  review  each  calendar 
quarter.  However,  the  Finance  Board 
will  postpone  review  of  new  members 
until  they  have  been  in  the  Syslem  for    - 
one  full  year. 

Selection  for  review  is  not,  nor>h«j;!M 
it  be  construed  as.  any  indication  tjf 
either  the  financial  condition  or 
Community  Support  performance  i^f  thi-> 
institutions  lii^ted. 

B  Lis:  ofFHIJiank  Mt-mbers  To  Be 
Reviewed  in  the  Fourth  Quniter. 
(•rnuped  by  FHLBank  District 


Member 


City 


State 


Federal  Home  Loan  Bank  of  Boston— District  1,  Post  Office  Box  9106,  Boston,  Massachusetts  02205-9106 


Eagle  Federal  Savings  Banl< 

Nutmeg  Federal  Savings  and  Loan  Association 

Union  Savings  Bank  of  Danbury  

Advest  Bank  .- 

Jewett  City  Savings  Bank 

MidConn  Bank  

Naugatuck  Valley  S&LA,  Inc 

The  People's  Savings  Bank  of  New  B.-itam  

New  Haven  Savings  Bank 

Newtown  Savings  Bank 

First  County  Bank ; 

Dime  Savings  Bank  of  Wallingford 

Winsted  Savings  Bank  

Brooklme  Savirtgs  Bank  

Boston  Federal  Savings  Bank 

Cambridgeport  Savings  Bank 

Canton  Cooperative  Bank  

Fitctiburg  Savings  Bank,  FSB  

Family  Mutual  Savings  Bank  — 

Lowell  Co-operative  Bark  

Natick  Federal  Savings  Bank  

New  Bedford  institution  for  Savings 

Colonial  Federal  Savings  Bank  

Quincy  Savings  Bank  

Heritage  Cooperative  Bank  ....: 

Salem  Five  Cents  Savings  Bank 

Shirley  Co-operative  Bank _ 

Stoneham  Savings  Bank  

Bay  State  Savings  Bank 

First  Citizens  Bank 

Concord  Savings  Bank  

Lancaster  National  Bank  

First  National  Bank  of  Portsmouth  

Fleet  National  Bank 


_ErisfOl  

Darbury 

Danbury    

Hartford  .. 
Jewett  City  ... 
Kersington  ... 
Naiigatuck  .... 
New  Britain  =•. 
New  Haven  .. 

NewtCAn  

Stamford  

Wai'>"gford  ... 

Winsted 

Bi'ookline 

Burlington   . 
Cambridge  ... 

Canton  

Fitchburg 

Haverhiif 

Lowell 

Natick 

New  Bedford 

Quincy 

Ouincy 

Sa!em 

Satem 

Shirley 

Stoneham  .... 
Worcester  .... 
Presque  isle  . 

Concord  

Lancaster 

Portsmouth  ... 
Providence  ... 


CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
MA 
MA 
MA 
MA 
V.A 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
ME 
NH 
NH 
NH 
RI 
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Brattlebofo  S  wings  and  Loan  Association 


Federal  Home  Loan  Bank  of  New  York— District  2,  One  World  Trade  Center,  103rd  Floor,  New  York,  New  York  10048 


West  Essex 
Cape  Saving  i 
Commerce 
First  Constiti4i 
Delanco 
Columbia  Sai 
Haven  Savi 
First  Federal 
First  HorDe 
First  S&L 
Manasquan 
Wawel  Savings 
First  DeWitt 
Crest  Saving:  i 
Amsterdam 
Bridgehamptc 
Reliance 

Tompkins  CoLnty 
Bankers  Fed(  iral 
Fourth  Feden  il 
National  BanI 
Adirondack 
Walden 

City  &  Suburtian 
Western  Fed<  iral 
Ponce  Feden  J 


Savings  Bank,  SLA  

Bank.  SLA 

,N.A 

ion  Bank  

&  Loan  Association  

ings  Bank,  SLA  

Bank,  SLA  

Savings  Bank  of  Delaware  

vings  Bank,  fsb 

iation  of  Sea  Isle  City  

vings  Bank 

Bank,  SLA 

vings  Bank,  FSB  

and  Loan  Association  

vings  Bank,  FSB 

m  National  Bank 

Savtngs  Bank  

Trust  Company 

Savings  Bank,  FSB 

Savings  Bank 

arxj  Trust  Company  of  Norwich 

A  FSB 

Savings  &  Loan  Association  .. 

Federal  Savings  Bank  

Savings  Bank 

Bank.  FSB 


B  ink,  I 


Savi  igs 

5a'  ir 

rin(  IS 

al  5 

Si 

Assoc 

J  a 


'a 


£a' 


Fedjral 


Bjnk, 
Fede  al 


Iron  Workers 
Madison  Ban  t 
National  BanI 
Union  Bull 
First  Financia 
Elverson  Natpnal 
Community 
The  Dime  Ba 
Indiana  First 
Russell  Natl 
First  Commeiti 


^  A. 


Brentwood 
PNC  Bank. 
Schuylkill  Sai 
Somerset 
Peoples  National 
Mechanics 
Commonwealth 
Compass  Fe<|eral 
Sovereign 
Beckley 
Peoples  Bani 
One  Valley 
Hancock  CoiAity 
Citizens  Nati<  nal 
National  BanI 
First  West 


Bank, 
Fed€ral 


Bink 


Vug 
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Member 


City 


Brattleboro 


State 


VT 


Caldwell  

Cape  May  Courttrause 

Cherry  Hill 

Cranbury 

Delanco 

Fair  Lawn 

Hoboken  

Palisades  Park 

Pennsville  

Sea  Isle  City  

Wall  Township  

Wallington 

West  CaWwell 

WikJwood  Crest  

Amsterdam  

Bridgehampton  

Garden  City  

Ithaca 

New  York  

New  York 

Norich  

Saranac  Lake  

Walden 

Yonkers 

Magyaguez  

Ponce 


Federal  Home  Loan  Bank  of  Pittsburgh — District  3,  601  Grant  Street,  Pittsburgh,  Pennsylvania  15219-4455 


Savings  and  Loan  Association 


of  Boyertown 

&  Loan  Association  

Savings  Bank,  PaSA  ... 

Bank 

and  Trust  Company 
ik 


Bank 


oial 


savings  Bank  

Bank  

iai  Bank  of  Philadelphia  

Roxtxxough-lllanayunk  Federal  Savings  Bank  ... 
Federal  Savings  &  Loan  Association 


ings  4  Loan  Association  

Company  

Bank  of  Central  Pennsylvania 

ivings  and  Loan  Association 

Federal  Savings  Bank  

Savings  Bank 

FSB  

Savings  Bank  

of  Bluewell 

,  N.A 

Savings  Bank,  FSB 

Bank  of  Elkins  

of  West  Virginia  

inia  BaTk,  N.A 


Aston 

Blue  Bell  

Boyertown 

Bridgewater 

Downingtown  

Elverson 

Forest  City  

Honesdale 

Indiana 

Lewistown  

Philadelphia  

Philadelphia  

Pittsburgh 

Pittslxjrgh 

Schuylkill  Haven 

Somerset  

State  College 

Steelton 

Valley  Forge  

Wilmerding 

Wyomissing  

Beckley  

Bluewell  

Charleston  

Chester 

Elkins 

Morgantown 

Wheeling 


Federal  Home  Loan  Bank  of  Atlanta— District  4,  Post  Office  Box  105565,  Atlanta,  Georgia  3034d 


SouthTnist  B  ink  of  Alabama,  N.A. 

Jacobs  Bank 

Pointe  Feden  J  Savings  Boca 

Compass  Bank  

Interamencaq  Bank,  FSB  

First  National!  Bank  of  Naples  

Bayside  Fed€ 


Seaboard  Sa  Mngs  Bank,  FSB 


Bankers  First 


al  Savings  &  Loan  Association 


Savings  Bank,  FSB 


Birmingham  .... 

Scottsboro 

Raton  

Jacksonville  ... 

Miami  

Naples 

Port  Charlotte 

Stuart  

Augusta 


NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
PR 
PR 


PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
WV 
WV 
WV 
WV 
WV 
WV 
WV 


AL 
AL 
FL 
FL 
FL 
FL 
FL 
FL 
GA 


Member 


Bainbfidge  National  Bank 

First  Federal  Savings  Bank  of  Brunswick  

West  Georgia  National  Bank 

First  South  Bank  of  Coweta  County,  N.A  

Quitman  Federal  Savings  &  Loan  Association 
Vidalia  Federal  Savings  and  Loan  Association 

Arundel  Federal  Savings  Bank > 

Atlantic  Federal  Savings  Bank  

Golden  Prague  Federal  S&L  Association  

Hopkins  Federal  Savings  Bank  

Madison  Square  Federal  Savings  Bank 

Sequoia  Federal  Savings  Bank 

Patapsco  Federal  Savings  &  Loan 

Farmers  &  Mechanics  National  Bank 

Columbian  Bank.  FSB  

Suburban  Federal  Savings  Bank  

Heritage  Savings  Bank,  FSB 

Odenton  Federal  Savings  &  Loan  Association 
Tri-County  Federal  Savings  Bank  of  Waldorf  .. 

Washington  Savings  Bank,  FSB  

Community  Savings  Bank,  SSB 

First  State  Savings  Bank,  SSB  

Cherryville  Federal  S&L  Association 

Citizens  Savings  Inc.,  SSB 

First  Federal  Savings  Bank  

Home  Federal  Savings  and  Loan  

Hillsborough  Savings  Bank.  SSB 

First  FS&LA  of  Lincolnton  

Richmond  Savings  Bank,  SSB 

Home  Savings,  SSB 

Tryon  Federal  Savings  and  Loan  Association  . 

Home  Savings  Bank,  SSB  

At)beville  Savings  &  Loan  Association 

The  Savings  Bank  of  Beaufort  County.  FSB  ... 

First  FS&LA  of  Cheraw  

Citizens  Building  and  Loan  Association 

Mutual  Savings  and  Loan  Association,  FA  

Pee  Dee  Federal  Savings  Bank 

First  FS&LA  of  Walterboro  

Caroline  Savings  Bank  

First  FS&LA  of  Martinsville 


City 


Bainbndge 

Brunswick  

Carrollton  

Newman 

Quitnnan  

Vidaiia 

Baltimore 

Baltimore 

Baltimore    

Baltimore 

Baltimore 

Bethesda 

Dundalk 

Fredenck  

Havre  de  Grace 
Landover  Hills  ... 

Lutherville  

Odenton  

Waldorf  

Waldorf  

Burlington 

Burlington 

Cherryville 

Concord  

Dunn  

Fayettevilie 

Hillsborough 

Lincolnton  

Rockingham 

Thomasville 

Tryon 

Washington 

Atjbeville  

Beaufort  

Cheraw  

Greer 

Hartsville 

Manon  

Waltertioro  

BowlingGreen  .. 
Martinsville 


Federal  Home  Loan  Bank  of  Cincinnati — District  5,  Post  Office  Box  598  Cincinnati,  Ohio  45201 


Ashland  Federal  Savings  and  Loan  Association  . 

Home  Federal  Savings  and  Loan  Association 

First  Amerk:an  National  Bank 

First  National  Bank  of  Columbia  

First  National  Bank  &  Trust  Company  of  Cort>in  . 
Kentucky  Federal  Savings  and  Loan  Association 

Liberty  National  Bank  of  Northern  Kentucky 

Greensburg  Deposit  Bank  &  Trust  Company  

Madisonviile  BuiWing  and  Loan  Association 

Owensboro  National  Bank 

Pikeville  National  Bank  and  Trust  Company 

Lincoln  Federal  Savings  Bank 

Comnnercial  Bank  .'... 

Peoples  Bank,  N.A 

Citizens  Federal  Savings  and  Loan  

Citizens  Savings  Bank 

Castalia  Banking  Company  

Mercer  Savings  Bank  

The  Cheviot  Building  and  Loan  Company  

Bramble  Federal  Savings  and  Loan  Association  . 
Cincinnati  Federal  Savings  &  Loan  Association  .. 
Deer  Park  Federal  Savings  &  Loan  Association  .. 

Enterprise  Federal  S&L  Association  

Seven  Hills  Savings  Association  

Cuyahoga  Savings  Association 

National  City  Bank.  Cleveland 

Ohio  Savings  Bank 

The  Home  Loan  and  Savings  Company 

Covington  Savings  and  Loan  Association 

Citizens  Federal  Bank.  FSB 


Ashland 

Ashland 

Bowling  Green 

Columbia 

Cofbin  

Covington 

Erianger  

Greensburg 

Maoisonviile  .... 

Owersboro  

Pikeville 

Stanford  

West  Liberty  .... 

Ash!3t>ula 

GeHefontaine  ... 

Canton  

Castalia 

Celma  

Cheviot 

Cincinnati  

Cincinnati  

Cincinnati  

Cincinnati  

Cincinnati  

Cleveland 

Cleveland 

Cieveiarxl 

Coshocton 

Covington 

Dayton  


State 


GA 
GA 
GA 
GA 
GA 
GA 
MO 
MD 
MD 
MD 
MD 
MO 
MD 
MD 
MD 
MD 
MO 
MO 
MO 
MO 
NC 
NO 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
VA 
VA 


KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 


JMI 
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Builders  Assoc 


Northern  Savti 
Genoa  Savings 
Indian  Village 
American 
Home 

M'jtual  Feder 
Clernriont  Savii 
First  National 
Century  Feder. 
Farmers  Bar:k 
The  Ravonrj 
People's  Savi 
Capital  Bank, 
Versa:!!es 
First  Federal 
Wayne  Saving 
HofT<e  ::-i-j:~<J5 
Alhenr-  '-''^c-it^l 
First  National 
AmSouth  Barik 
Lawrenceburg 


r^  and  Loan  Company 
and  Loan  Company  ... 

S&LA  

Comlnunity  Bank,  N.A 


lation  

al  Savings  Bank  of  Miamisburg 

r  gs  Bank : 

gank  of  Pandora 

Savings  Bank  

ind  Saving  Company  

5  avings  Bank 

n  is  Association  

A 

and  Loan  Company  


Savii  cs 


Si' 


vings  and  Lpan  Association  .... 

and  Loan  Company 

3r>d  Loan  Company  

Savings  and  Loan  Association 

^nk  &  Trust  Company  

of  Tennessee  

eieral  S&L  A.5sociatioh 


Feder 


WorKipgrr.ens 
Mutual  Building 
Calumet  Natiorfil 
First  FS&LA  of 
First  Indiana  Bink 
Kentland  Feder  U 
Perpetual  Fede  at 
Cituens  Natk>n  \\ 
Mishawaka  Feqerat 
American  Nat;c 
First  FS&LA  of   'eru 
West  End  Fede  al 
IncSana  Federa 
Great  Lakes 
M'jtuoi  Savsng"; 
First  Fedei^!  ot 
D&N  Bank,  a  FtB 
Hao'ings  Savin<  s 
First  National  Bfcnk 
CcmmuTilty  Fi'i 
Wo^enne  Fedejai 
Sturgis  Federal 
Firsj  Savings  Bink 
Standard  Fede  i 


ral  Savings  Bank  

a.-»d  Loan  Association 

Bark 

Hammond 

a  FSB 

Savings  and  Loan  Association 
Savings  &  Loan  Association  ... 

Bank  of  Madison 

Sav.r>gs  

Bar«  afKl  Tfust  Company 


Chesterfield 
First  Co^jk 
Peoples  Federa 
Second  Federal 
Security  Fede: 
Souttiwes!  F 
Standard  Fed 
Cenfal  Federa! 
MidArneri'^a  F 
DeWitt  Ccunty 
Frst  Federal  3. 
Harvard  Federa 
Subu^tjan 
A  J.  Sm.ith 
Security  Savi'-.g, 
King  City  Feder 
Rantoul  First  p 
First  Federal 
Amity  Federal 
Baraboo  Feder 
Cumberland 
East  Wisconsin 
Columbia  Savn 


rjnk 


FeJei  al 
Fede  ai 


Sa,-! 
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Member 


City 


Elyria 

Genoa 

Gnadenhutten 

Lima 

Lynchburg  

Miamisburg  .... 

Milford 

Pandora  

Parma  

Pomeroy  

Ravenna  

Sharonville  

Sylvanla  

Versailles  

Wooster  

Wooster  

Youngstown  ... 

Athens 

Athens 

Chattanooga  .. 
Lawrenceburg 


Federal  Home  Loan  Bank  of  Indianapolis— District  6,  P.O.  Box  60,  Indianapoiis,  IN  46205-0060 


Savings  Bank  . 
Bank  for  Savings 

a  FSB  

Bank,  FSB  

Michigan 


B;  Tcori 


arid  Lean,  FA 

of  Iron  Mountain  

Bank 

Savings  and  Loan  Association 

Saviras  Bank 


!  Savings  Bank 


Bloomington  ... 

Franklin  

Hammond 

Hammond  

Inuianapo-'is  .... 

Kentland 

Lawrenceburg 

Maaison  

Mishawaka 

Muncie  

Peru  

RichrrK>nd 

Valparaiso 

Ann  Arbor  

Bay  City  

Detroit  

Hancock 

Hastings 

Iron  Mountain  . 

Lansing  

Midland 

Sturgis 

Three  Rivers  .. 
Troy 


federal  Home  Loan  Bank  of  Chicago—District  7,  111  East  Wacker  Drive,  Suite  700,  Chicago,  Illinois  6C6C1 


Fe<  teral 


Savings  i  Loan  Association 

Bank.  FSB  

S&LA  0?  Chicago  

Savings  and  Loan  Association  

Sav'ngs  &  Loan  Association  of  Chicago 

S&LA  Association  of  Chicago 

!  Bar.*  for  Savings  

Sav'ngs  and  Loan  Associaiton 

e'al  Savr^gs  Bank  

oderai  S&L  Association  

FDB 

Savings  a  Loan  Association 

Savings  Bank,  FSB  

i  Savings  Bar^k  

a.Td  Loan  Association 

Savings  Bank  

s.b 


Com  nunity 


ed*  ral 


!er  (• 


see- 


ank 


ings  Bank  

for  Savings 

Bar.k,  FSB  

Bank,  FSB  

Savings  and  Loan  Association 
and  Loan  Association 


Bank 


Fei  eral 


r>|S 


Chicago 

Chicago 

Cnicago 

Cliicago 

Chicago 

Chicago 

Chicago 

Cicero  

Clarendon  Hills 

Clinton 

Colchester 

Harvard 

Harvey  

MidlotTiian  

f/onrTK»uth 

ML  Vernon 

Rantoul  

Rockford  

Tinley  Park 

Baraboo  

Cumberland  

Kaukauna  

Milwaukee 


State 


OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
TN 
TN 
TN 
TN 


IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
Ml 
.Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Mi 
Ml 
Ml 


IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

Wl 

Wl 

Wl 

Wl 
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Member 


Reliance  Savings  Bank  

St.  Francis  Bank.  F.S.B 

State  Bank  of  ML  Horeb 

Marquette  Savings  Bank.  SA 
KeySavings  Bank,  SA  


City 


Milwaukee 

Milwaukee 

Mount  Horeb 

West  Allis 

Wisconsin  Rapids 


State 


Wl 
Wl 
Wl 
Wl 
Wl 


Federal  Home  Loan  Bank  of  Des  Moines— District  8.  907  Walnut  Street,  Des  Moines,  Iowa  50309 


First  Federal  Savings  Bank 

Citizens  Federal  Savings  Bank  ..■ 

Iowa  Savings  Bank.  FSB 

Midland  Savings  Bank.  FSB 

Washington  FS&LA  

First  Federal,  FSB  

Norwest  Bank  Minnesota  West.  N.A 

Home  Federal  Savings  Bank  

Wells  Federal  Bank,  A  FSB  

Community  First  National  Bank  of  Wheaton 

Worthington  FS&LA 

First  Missouri  National  Bank  

Investors  Federal  Bank  &  Savings  Association  ... 
Boone  National  Savings  &  Loan  Association,  FA 
Ozarks  Federal  Savings  and  Loan  Association  ... 

SL  Francois  County  S&LA  

Hardin  Savings  Association 

Kirksville  Federal  Savings  Bank 

Macon  Building  and  Loan  Associatkan 

Quarry  City  Savings  and  Loan  Association  

Metropolitan  Federal  Bank,  fsb  

Norwest  Bank  North  Dakota.  N.A 

Home  Federal  Savings  Bank  


Carroll  

Davenport  

Des  Moines  ... 
Des  Moines  ... 
Washington  ... 
Hutchinson  .... 

Moort^ad 

Sprir>g  Valley 

Wells 

Wheaton  

Worthington  . 

BrookfieW 

Chillicothe  .... 

Columbia 

Farmington  ... 
FarnDington ... 

Hardin  

Kirksville 

Macon 

Warrensburg 

Fargo  

Fargo  

Sioux  Falls  .. 


lA 

lA 

lA 

lA 

lA 

MN 

MN 

MN 

MN 

MN 

MN 

MO 

MO 

MO 

MO 

f.<0 

MO 

MO 

MO 

MO 

ND 

ND 

SD 


Federal  Home  Loan  Bank  of  Dallas-District  9.  5605  North  MacArthur  Boulevard,  9th  Floor.  Dallas/Forth  Worth.  Texas  75261-9026 


First  Financial  Bank,  fsb 

Fordyce  Bank  and  Trust  Company  

Forrest  City  Savings  &  Loan  Association 

City  National  Bank  of  Fort  Smith 

Pine  Bluff  National  Bank  

Federal  Savings  Bank  

First  National  Bank  and  Trust  Company 

First  National  Bank 

St.  Tammany  Homestead  Association 

Teche  Federal  Savings  Bank 

Florida  Parishes  Homestead  Association  

LBA  

Mutual  Savings  and  Loan  Association 

Guaranty  Savings  and  Homestead  Association  .. 
Hibernia  Homestead  and  Savings  Association  ... 

Ponchatoula  Homestead  Association 

Ruston  Building  and  Loan  Association  

Amory  Federal  Savings  &  Loan  Association 

Britten  &  Koontz  First  National  Bank  

First  Federal  Bank  for  Savings 

The  Bank  of  New  Mexico 

First  Federal  Savings  &  Loan 

First  National  Bank  of  Athens  

First  National  Bank  of  Bridgeport 

Beal  Banc,  SA 

Mercantile  Banc  and  Trust,  A  SA 

Litierty  Savings  Association  

MetroBank,  N.A 

Post  Oak  Bank  

Texas  Capital  Bank,  N.A 

First  Federal  Savings  and  Loan  Association  

Bank  of  Livingston  

Plains  NationcI  Bank  

Inter  National  Bank 

Mineola  Federal  Savings  and  Loan  Association 

Commercial  National  Bank  in  Nacagdoches 

Westem  National  Bank 

Orange  Savings  and  Loan  Association 

Fort  Bend  FS&LA  of  Rosent)erg  

Kelly  Field  National  Bank  


El  Dorado 

Fordyce 

Forrest  City 

Fort  Smith  

Pine  Bluff  

Rogers  

Rogers  

Siloam  Springs 

Covington , 

Franklin 

Hammond  

Lafayette 

Metairie  

New  Orleans  ... 
New  Orleans  ... 
Ponchatoula  .... 

Ruston  

Amory  

Natchez 

Starkvilie  

Albuquerq^je  ... 

Las  Cruces  

Athens 

Bridgeoort  

DaHas 

Dallas 

Houston  ....^ 

Houston  

Houston  

Houston  

Littlefield 

Livingston 

Lubtock  

McAllen 

Mineola  

Nacagdoches  . 

Odessa 

Orange 

Rosenberg  

San  Antonio  ... 


AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

lA 

MS 

MS 

MS 

NM 

NM 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 
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JMI 


Smithville 
Sulphur 
First  National 
South  Texas 


Savrgs 


Sprir>  IS 


and  Loan  Association  

Savings  &  Loan  Association 

Jank  in  Bosque  County 

;  avings  Bank,  FSB , 


Fed  iral 


Del  Norte  Fedfera! 
Centennial  Sajri 
Park  National 
Horrte  Savings 
Landmark 
Gardner  Na'.io(iai 
First  Kansas 
Custer  Federa 
First  National 
First  Bank  CI, 
American  BanI 
Liberty  Federa 
Fairview  Savinfcs 
First  National 
Osage  FSSIA 
Stillwa'.?-  riB 


Savings  &  Loan  Association 

ings  Bank,  FSB  

3ank 

Bank 

Savings  Bank  

Bank 

F^eral  Savings  Association 

Savings  and  Loan  Association 

lank  and  Trust  Company 

laiemore,  FSB  

and  Trust 

Savings  Bank  

and  Loan  Association  

f  ank  and  Trust  Company  ot  Muskogee 
of  Pawhuska 


I  ederal  Home  Loan  Bank  of  San  Francisco— District  11,  307  East  Chapman  Avenue,  Orange,  California  92666 


Placer  Savings 
Great  Western 
Enterprise 
Gtendale  Fede  al 
Hawthorne 
Highland  F 
Downey  Savi 
Universal  Bank 
CenFed  Bank 
Provident 
Continental  Sa 
Pan  American 
New  Horizons 
National  Bank  , 
Surety  Federal 
Quaker  C:ty 


Savng 
ede  al 
Sa\  Ings 
-edei  al 
'in<s 

i 

Savif  gs 


Bink 


F  >dera! 


First  Federal 
First  FS&LA  of 
Empire  Federal 
Pioneer  Bank 
Evergreen  FS&l^ 
Klamath  First 
Olympus  Bank, 
Riverview 
Heritage  Bank, 
Olympia  Feden 
First  FS&LA  of 
Metropolitan 
Washington 
Yakima  Federal 
American  Naticfa: 
Tn-County 


Savir  gs 


FSiLA 
Muu; 


Federal 


C.  Due  Dotes 


Members  se 
submit  com 
Statements  to 
than  February- 
All  public 
Community 
selected  mem 
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Member 


City 


Smithville  

Sulphur  Springs 

Valley  Mills 

Victoria 


Federa!  Home  Loan  Bank  of  Topeka— District  10,  Post  Office  Box  176,  Topeka,  Kansas  65601 


Del  Norle  

Durango  

Estes  Park  .... 

Chanuts  

Dodge  City  .... 

Gardner 

Osawatomie  .. 
Broken  Bow  .. 
Broken  Arrow 

Claremore 

Edmond  

Enid 

Fairview  

Muskogee  

Pawhuska  , 

Stillwater  


Bank 

Bank 

s  &  Loan  

Bank,  FSB  ;... 

4  Loan  Association 

.1  Bank,  a  FSB  

4  Loan  Association  

fsb  

FSB  

Bank,  fsb  

ings  of  America,  a  FS4LA  

Savings  Bank 

vings  4  Loan  Association 

Southern  California 

Savings  Bank 

Savings  4  Loan  Association 


Fe  Jeral 


Auburn  

Chatsworth 

Compton  

Glendale  

Hawthorne  

Los  Angeles 

Newport  Beach 

Orange 

Pasadena  

Riverside 

San  Francisco  .. 

San  Mateo  

San  Rafael 

Santa  Ana 

Vallejo 

Whittier 


Federal  Home  Loan  Bank  of  Seattle-District  12.  1501  4tli  Avenue,  Seattle,  Washington  98101-1593 


of  Idaho,  FSB  

Montana  ..'. 

Savings  4  Loan  Association 
FSB  


i!  S4L  Association  

[A  FSB  

Bank,  FSB 

^  MSB  

Savings  4  Loan  Association  .. 

^ort  Angeles  

of  Seattle 

A  FSB 

Savings  and  Loan  Association 

Bank  of  Rock  Springs 

Savings  Bank  


Lewiston 

Hamilton 

Livingston 

Baker  City  

Grants  Pass  ... 
Klamath  Falls  . 
Salt  Lake  City 

Camas  

Olympia 

O'ympia 

Port  Angeles  .. 

Seattle 

Seattle 

Yakima 

Rock  Springs  . 
Torrington  


State 


TX 
TX 
TX 
TX 


CO 
CO 
CO 
KS 
KS 
KS 
KS 
NE 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 


CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 


ID 

MT 
MT 
OR 
OR 
OR 
UT 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WY 
WY 


ected  for  review  must 
pi  ited  Community  Support 

:heir  FHLBanks  no  later 

28, 1995. 
cbmments  concerning  the 
S  ipport  performance  of 

ers  must  be  submitted  to 


the  members'  FHLBanks  no  later  than 
February  28. 199.5. 

D.  Notice  to  Members  Selected 

Within  1.5  days  of  this  Notice's 
publication  in  the  Federal  Register,  the 
individual  FHLBanks  will  notify  each 
member  selec;ted  to  be  reviewed  that  the 


member  has  been  selected  and  when  the 
member  must  return  the  completed 
Community  Support  Statement.  At  thnt 
time,  tht  FMLBank  will  provide  the 
member  vvith  a  Community  Support 
Slaiement  form  and  written  instructions 
and  will  offer  assistance  to  the  member 
in  completing  the  Statement.  The 


FHLBank  will  only  review  Statements 
for  completeness,  as  the  Finance  Board 
will  conduct  the  actual  review. 

E.  Notice  to  Public 

At  the  same  time  that  the  FHLBank 
members  selected  for  review  are  notified 
of  their  selection,  each  FHLBank  will 
also  notify  community  groups  and  other 
interested  members  of  the  public. 

The  purpose  of  this  notification  will 
be  to  solicit  public  comment  on  the 
Community  Support  records  of  the 
FHLBank  members  pending  review. 

Any  person  wishing  to  submit  written 
comments  on  the  Community  Support 
performance  of  a  FHLBank  member 
under  review  in  this  quarter  should 
send  those  comments  to  the  member's 
FHLBank  by  the  due  date  indicated  in 
order  to  be  considered  in  the  review 
process. 

Date:  January  9, 1995. 

By  the  Federal  Housing  Finance  Board. 
Nicolas  P.  Retsinas, 
HUD  Secretary's  Designee  to  the  Board. 
IFR  Doc.  95-887  Filed  1-12-95;  8:45  ami 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.Q.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders. 
Federal  Maritime  Commission, 
Washington,  DC  20573. 
Aries  Freight  Systems.  Inc.,  16554  Air 

Center  Blvd.,  Bldg.  C,  Houston,  TX 

77032.  Officers:  John  Daniel  Mclntyre. 

Jr.,  CEO,  Jeffi^y  Lee  McInt>Te, 

President,  Daniel  Henry  Fagerstrom. 

Vice  President 
Skyway  International  Cargo,  Inc.,  28551 

Southfield  Road,  Suite  B,  Lathrup 

Village,  Ml  48076,  Officers:  Habib 

Fakhouri,  President,  George 

Majdalani,  Vice  President 
Solano  International,  347  Third  Avenue, 

Bellmawrr,  NJ  08031,  Paula  (A.K.A. 

Penny)  Solano,  Sole  Proprietor 
Amerasa  Rapid  Transit  USA  Inc.,  dba 

Focus  21  Forwarding.  1440  Broadway, 

#606,  Oakland.  CA  94612.  Officers: 

Richard  Eber,  President.  Bin  Li, 

Stockholder 
Blue  Sky,  Blue  Sea  Company  dba 

International  Shipping  Company 


(USA),  169  Frelinghuysen  Avenue, 
Newark,  NJ  07114,  Officers:  AH 
Aelaei,  President,  Asad  Ferasat,  Vice 
President 

Sunway  International,  Inc.,  2531 
Ambling  Circle,  Crofton,  MD  21114, 
Officers:  Qun  Wu  Yao.  Vice  President, 
Bang.xiong  Zhou,  Vice  President 

Overseas  Express  Services.  8901  S. 
LaCienega  Blvd..  Suite  205A, 
Inglewood,  CA  90301,  Abdulrazak 
Morgan  Farah,  Sole  Proprietor 

Blue  Sky  Blue  Sea,  Inc.  dba 
International  Shipping  Company, 
Cargo  Building  68,  JFK  International 
Airport,  Jamaica,  NY  11430,  Officers: 
Asad  Ferasat,  President,  Vahe 
Mekertichian.  Vice  President 

L.A.  Matrix.  Inc..  20815  S.  Belshaw. 
Carson,  CA  90749,  Officers:  Douglas 
Cruikshank,  Co-President,  Ronald  S. 
Cruse,  Co-President 

Bay  Area  Matrix,  Inc.,  14072  Catalina 
Street,  San  Leandro,  CA  94577, 
Officers:  Douglas  Cruikshank,  Co- 
President,  Ronald  S.  Cruse.  Treasurer 

Dated:  January  10. 1995. 

By  the  Federal  Maritime  Commission. 
Joseph  C.  Polking. 
Secretary. 
IFR  Doc.  95-959  Filed  1-12-95:  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Report  to  Congressional  Committees 
Regarding  Differences  in  Capital  and 
Accounting  Standards  Among  the 
Federal  Banking  and  Thrift  Agencies 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Notice. 

SUI^IMARY:  This  report  to  the  Committee 
on  Banking,  Housing,  and  Urban  Affairs 
of  the  United  States  Senate  and  to  the 
Committee  on  Banking,  Finance  and 
Urban  Affairs  of  the  United  States 
House  of  Representatives  has  been 
prepared  by  the  Federal  Reserve  Board 
pursuant  to  section  121  of  the  Federa! 
Deposit  Insurance  Corporation 
Improvement  Act  of  1991.  Section  121 
requires  each  Federal  banking  and  thrift 
agency  to  report  armually  to  the  above 
specified  Congressional  Committees 
regarding  any  differences  between  the 
accounting  or  capital  standards  used  by 
such  agency  and  the  accounting  or 
capital  standards  used  by  other  banking 
and  thrift  agencies.  The  report  must  also 
contain  an  explanation  of  the  reasons 
for  any  discrepancy  in  such  accounting 
or  capital  standards. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rhoger  H  Pugh,  Assistant  Director  (202)/ 


728-5883),  Norah  M.  Barger,  Manager 
(202/452-2402),  Gerald  A.  Edwards.  Jr.. 
Assistant  Director  (202/452-2741). 
Robert  Motyka.  Supervisory  Financial 
Analyst  (202/452-3621).  Nancy  J. 
Rawlings,  Senior  Financial  Analyst 
(202/452-3059).  Division  of  Banking 
Supervision  and  Regulation.  Board  of 
Governors  of  the  Federal  Reserve 
System.  For  the  hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf 
(TDD).  Dorothea  Thompson  (202/452- 
3544).  Board  of  Governors  of  the  Federal 
Reserve  System.  20th  &  C  Street.  N.W.. 
Washington.  D.C.  20551. 

Introduction  and  Overview 

This  is  the  fifth  annual  report  '  on  the 
differences  in  capital  standards  and 
accounting  practices  that  currently  exist 
among  the  three  banking  agencies  (the 
Board  of  Governors  of  the  Federal 
Reserve  System  (FRB),  the  Office  of  the 
Comptroller  of  the  Currency  (OCC).  and 
the  Federal  Deposit  Insurance 
Corporation  (FDIC))  and  the  Office  of 
Thrift  Supervision  (OTS).^  Section  One 
of  the  report  focuses  on  differences  in 
the  agencies'  capital  standards;  Section 
Two  discusses  differences  in  accounting 
standards.  The  remainder  of  this 
introduction  provides  an  overview  of 
the  discussion  contained  in  these 
sections. 

Capital  Standards 

As  stated  in  the  previous  reports  to 
the  Congress,  the  three  bank  regulatory 
agencies  have,  for  a  number  of  years, 
employed  a  common  regulator}- 
framework  that  establishes  minimum 
capital  adequacy  ratios  for  commen:ial 
banking  organizations.  In  1989.  all  three 
banking  agencies  and  the  OTS  adopted 
a  risk-based  capital  framework  that  was 
based  upon  the  international  capital 
accord  (Basle  Accord)  developed  by  the 
Basle  Committee  on  Banking 
Regulations  and  Supervison,-  Practices 
(referred  to  as  the  Basle  Supervisors' 
Committee)  and  endorsed  by  the  central 
bank  governors  of  the  G-10  countries. 

The  risk-based  capital  framework 
e-stablishes  minimum  ratios  of  total  and 


'  The  first  two  rcfwrts  prepared  by  the  Federal 
Reserve  Board  were  made  pursuant  to  section  1215 
of  the  Financial  Institutions  Refomi.  Recoverv.  and 
Enforcement  Act  of  1989  (FIRREA).  The  third  and 
fourth  reports  were  made  pursuant  to  section  121 
of  the  Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDICIA).  which 
superseded  section  1215  of  FIRRE.A. 

-  .\\  the  federal  level,  the  Federal  Resen  e  System  ■ 
has  primary  supervisory  responsibility  for  state- 
chartered  bank^  that  are  members  of  the  Federal 
Reserve  System  as  well  as  all  bank  holding 
companies.  The  FDIC  has  primary  responsibility  for 
state  nonmemberljanks  and  FDlC-supervisod 
savings  banks.  National  banks  are  supervised  by  &.>■ 
OCC.  The  OTS  has  primary  responsibility  for 
savings  and  loan  associations. 
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Tier  1  (core)  capital  to  risk-weighted 
assets.  The  E  asle  Accord  requires 
banking  organizations  to  have  total 
capital  equal  to  at  least  8  percent,  and 
Tier  1  capita  equal  to  at  least  4  percent, 
of  risk-weigh  ted  assets  after  a  phase-in 
period  that  eided  on  December  31, 
1992.  Tier  1  :apital  is  principally 
comprised  o  common  shareholders' 
equity  and  q  lalifying  perpetual 
preferred  sto:k,  less  disallowed 
intangibles, ;  uch  as  goodwill.  The  other 
component  c  f  total  capital,  Tier  2,  may 
include  certain  supplementary  capital 
items,  such  a  s  general  loan  loss  reserves 
and  subordir  ated  debt.  The  risk -based 
capita!  requi  -ements  are  viewed  by  the 
three  bankin  \  agencies  and  the  OTS  as 
minimum  st<  ndards,  and  most 
institutions  £  re  expected  to,  and 
generally  do,  maintain  capital  levels 
well  above  tl  e  minimums. 

In  additior  to  specifying  identical 
ratios,  the  ri<  k-based  capital  framework 
implementec  by  the  three  banking 
agencies  incudes  a  common  definition 
of  regulatory  capital  and  a  uniform 
system  of  ris  :  weights  and  categories. 
\Vhile  the  mi  nimum  standards  and  risk 
weighting  frj  mework  are  common  to  all 
the  banking  i  gencies,  there  are  some 
technical  dif  erences  in  language  and 
interpretatio  i  among  the  agencies.  The 
OTS  employ  ;  a  similar  risk-based 
capital  framt  work,  although  it  differs  in 
some  respects  from  that  adopted  by  the 
three  bankin  ;  agencies.  These 
differences,  i  s  well  as  other  technical 
differences  in  the  agencies'  capital 
standards,  are  discussed  in  Section  One 
of  this  report. 

In  additioi  to  the  risk-based  capita! 
requirement; ,  the  agencies  also  have 
established  I  average  standards  setting 
forth  minimum  ratios  of  capital  to  total 
assets.  As  dis  cussed  in  Section  One,  the 
three  bankin  ;  agencies  employ  uniform 
leverage  star  dards,  while  the  OTS  has 
established,  )ursuant  to  FIRREA, 
somewhat  di  "ferent  standards. 

The  staffs  )f  the  agencies  meet 
regularly  to  identity  and  address 
differences  aid  inconsistencies  in  their 
capital  standprds.  The  agencies  are 
committed  td  continuing  this  process  in 
an  effort  to  a  ;hieve  full  uniformity  in 
their  capital  standards.  In  this  regard, 
Section  One  contains  discussions  of  the 
banking  ager  cies'  efforts  during  the  past 
year  to  achiei^e  uniformity  with  respect 
to  the  capita  treatment  of  the  sale  of 
assets  with  Dcourse,  implementation  of 
proposed  amendments  made  by  the 
Basle  Supen  isors*  Committee  to  the 
Basle  Accorc ,  and  the  capital  treatment 
of  assets  to  a  jdress  recent  accounting 
changes  issu  jd  by  the  Financial 
Accounting  Standards  Board  (FASB). 


JMI 


In  addition,  the  agencies  have 
continued  to  coordinate  efforts  in 
revising  the  risk-based  capital 
requirements  as  required  by  provisions 
of  section  305  of  FDICIA  to  take  into 
account  interest  rate  risk  and  risks 
arising  from  concentrations  of  credit 
and  nontraditional  activities.  With 
regard  to  interest  rate  risk,  the  agencies, 
on  the  basis  of  public  comments 
received,  are  considering  a  revision  to 
their  notice  of  proposed  rulemaking 
issued  on  September  14,  1993,  that  is 
expected  to  be  issued  sometime  in  the 
near  future.  With  regard  to  the  risks 
arising  from  concentrations  of  credit 
and  nontraditional  activities,  in  1994 
the  Federal  Reserve,  FDIC,  and  OTS 
approved  uniform  final  rules.  These 
rules  will  become  effective  once  the 
OCC's  final  rule  has  been  approved,  as 
it  is  expected  to  be  in  the  near  future. 

During  1994,  one  difference  between 
the  risk-based  capital  guidelines  of  the 
three  banking  agencies  and  the  OTS  was 
eliminated.  The  difference  concerned 
the  treatment  of  multifamily  mortgages. 
The  three  banking  agencies  had  placed 
such  mortgages  in  the  100  percent  risk 
category,  while  the  OTS  had  permitted 
a  50  percent  risk  weight  for  multifamily 
mortgage  loans  secured  by  buildings 
with  5-36  units  witlj  at  least  an  80 
percent  loan-to-value  ratio  and  80 
percent  occupancy  rate.  Late  last  year 
and  early  this  year,  the  three  banking 
agencies  and  OTS  adopted  uniform 
amendments  to  their  rules  to  implement 
section  618(b)  of  the  Resolution  Trust 
Corporation  Refinancing.  Restructuring, 
and  Improvement  Act  of  1991.  This  Act 
mandated  the  lowering  under  the  risk- 
based  capital  framework  of  the  risk 
category  for  multifamily  loans  meeting 
certain  criteria  to  50  percent. 

Accounting  Standards 

Over  the  years,  the  three  banking 
agencies,  under  the  auspices  of  the 
Federal  Financial  Institutions 
Examination  Council  (FFIEC),  have 
developed  Uniform  Reports  of 
Condition  and  Income  (Call  Reports)  for 
all  commercial  banks  and  FDIC- 
supervised  savings  banks.  The  reporting 
standards  followed  by  the  three  banking 
agencies  are  substantially  consistent, 
aside  from  a  few  limited  exceptions, 
with  generally  accepted  accounting 
principles  (GAAP)  as  they  are  applied 
by  commercial  banks.'  The  uniform 
bank  Call  Report  serves  as  the  basis  for 
calculating  risk-based  capital  and 
leverage  ratios,  as  well  as  for  other 


'  In  Ihose  cases  where  bank  Call  Report  stantJdrds 
are  different  from  GA.AP.  the  regulatory  reporting 
requirements  are  intended  to  be  more  conservative 
than  GAAP 


regulatory  purposes.  Thus,  material 
differences  in  regulatory  accounting  and 
reporting  standards  among  commercial 
banks  and  FDIC-supervised  savings 
banks  do  not  exist. 

The  OTS  requires  each  thrift 
institution  to  file  the  Thrift  Financial 
Report  (TFR),  which  is  generally 
consistent  with  GAAP.  The  TFR  differs 
in  some  respects  from  the  bank  Call 
Report  in  that,  as  previously  mentioned, 
there  are  a  few  areas  in  which  the  bank 
Call  Report  departs  from  GAAP.  A 
summary  of  the  differences  between  the 
bank  Call  Report  and  the  TFR  is 
presented  in  Section  Two. 

As  in  the  past,  the  agencies  are 
continuing  interagency  efforts  to  reduce 
paperwork  and  regulator^'  burdens.  The 
Federal  Reserve  has  taken  a  leadership 
role  in  coordinating  these  efforts  in 
developing  supervisory  guidance  to 
further  improve  regulatory  reporting 
requirements.  For  example,  during  1994 
Federal  Reserve  and  FASB  officials  have 
met  to  discuss  major  accounting  issues 
affecting  the  banking  industry',  as  well 
as  the  remaining  few  differences 
between  GAAP  and  regulator)'  reporting 
standards.  The  agencies  are  also 
working  on  projects  that  are  intended  to 
refine  and  improve  policies  and  address 
the  few  reporting  differences  that 
currently  exist  between  the  banking 
agencies  and  the  OTS.  On  December  21, 
1993,  the  three  banking  agencies  and  the 
OTS,  under  the  auspices  of  the  FFIEC, 
issued  an  interagency  policy  statement 
on  the  allowance  for  loan  and  lease 
losses  (ALLL).  The  policy  statement, 
which  was  developed  on  an  interagency 
basis  to  provide  comprehensive 
guidance  on  the  ALLL,  is  consistent 
with  GAAP  The  agencies  are  also 
coordinating  actions  to  reduce  the 
possibility  that  new  differences  in 
accounting  and  reporting  policies  may 
arise.  In  this  regard,  the  agencies 
recently  adopted  the  same  regulatory 
reporting  requirements  for  FAS  114,  a 
new  accounting  standard  covering  loan 
impairment  that  becomes  effective  in 
1995 

Section  One 

Differences  in  Capital  Standards 
Among  Federal  Banking  and  Thrift 
Super\'isory  Agencies 

Overview 

Leverage  Capital  Ratios 

The  three  banking  agencies  employ  a 
leverage  standard  based  upon  the 
common  definition  of  Tier  1  capital 
contained  in  their  risk-based  capital 
guidelines.  These  standards,  established 
in  the  second  half  of  1990  and  in  early 
1991,  require  the  most  highly-rated 


institutions  to  meet  a  minimum  Tier  1 
capital  ratio  of  3  percent.  For  all  other 
institutions,  these  standards  generally 
require  an  additional  cushion  of  at  least 
100  to  200  basis  points,  i.e.,  a  minimum 
leverage  ratio  of  at  least  4  to  5  percent, 
depending  upon  an  organization's 
financial  condition. 

As  required  by  FIRREA,  the  OTS  has 
established  a  3  percent  core  capital  ratio 
and  a  1.5  percent  tangible  capital 
leverage  requirement  for  thrift 
institutions.  However,  the  OTS  has  not 
yet  finalized  a  new  leverage  rule,  which 
has  been  under  consideration  for  some 
time.  This  leverage  rule  is  intended  to 
conform  to  the  leverage  niles  of  the 
three  banking  agencies.  The  differences 
that  will  exist  after  the  OTS  has  adopted 
its  new  standard  pertain  to  the 
definition  of  core  capital.  While  this 
definition  generally  conforms  to  Tier  1 
bank  capital,  certain  adjustments 
discussed  in  this  report  apply  to  the 
core  capital  definition  used  by  savings 
associations.  In  addition,  core  capital  as 
currently  defined  by  the  OTS  includes 
qualifS'ing  supervisory  goodwill.  By  the 
end  of  1994,  such  goodwill  will  be 
pha.sed  out  of  thrift  core  capital. 
Therefore,  beginning  with  the  first 
quarter  of  1995.  the  treatment  of 
goodwill  for  thrift  institutions  will  he 
consistent  with  that  of  the  banking 
agencies. 

Hisk-Based  Capital  Ratios 

The  three  banking  agencies  have 
adopted  risk-based  capital  standards 
consistent  with  the  Basle  Accord.  These 
.standards,  which  were  fully  phased  in 
at  the  end  of  1992,  require  all 
commercial  banking  organizations  to 
maintain  a  minimum  ratio  of  total 
capital  (Tier  1  plus  Tier  2)  to  risk- 
weighted  assets  of  8  percent.  Tier  1 
capital  includes  common  stock  and 
surplus,  retained  earnings,  qualifying 
perpetual  preferred  stock  and  surplus, 
and  minority  interests  in  consolidated 
subsidiaries,  less  goodwill.  Tier  1 
capital  must  comprise  at  least  50 
percent  of  the  total  risk-based  capital 
requirement.  Tier  2  capital  includes 
such  components  as  general  loan  loss 
reserves,  subordinated  term  debt,  and 
certain  other  preferred  stock  and 
convertible  debt  capital  instruments, 
subject  to  appropriate  limitations  and 
conditions.  Risk-weighted  assets  are 
calculated  by  assigning  risk  weights  of 
0,  20,  50.  and  100  percent  to  broad 
categories  of  assets  and  off-balance  sheet 
items  based  upon  their  relative  credit 
risks.  The  OTS  has  adopted  a  risk-based 
capital  standard  that  in  most  respects  is 
similar  to  the  framework  adopted  by  the 
banking  agencies. 


All  the  banking  agencies  view  the 
risk-based  capital  standard  as  a 
minimum  supervisory  benchmark.  In 
part,  this  is  because  the  risk-based 
capital  standard  focuses  primarily  on 
credit  risk;  it  does  not  take  full  or 
explicit  account  of  certain  other  banking 
risks,  such  as  exposure  to  changes  in 
interest  rates.  The  full  range  of  risks  to 
which  depository  institutions  are 
exposed  are  reviewed  and  evaluated 
carefully  during  on-site  examinations. 
In  view  of  these  risks,  most  banking 
organizations  are  expected  to  operate 
with  capital  levels  well  above  the 
minimum  risk-based  and  leverage 
capital  requirements. 

Efforts  to  Incorporate  Non-Credit  Risks 

The  Federal  Reserve  has  for  some 
time  been  working  with  the  other  U.S. 
banking  agencies  and  the  regulatory 
authorities  on  the  Basle  Supenisors' 
Committee  to  develop  possible  methods 
to  measure  and  address  certain  market 
and  price  risks.  In  April,  1993,  the  Basle 
Supervisors'  Committee  i.ssued  a 
consultative  paper  that  addresses, 
among  other  items,  proposals  to  include 
certain  risks  into  the  framework  of  the 
Basle  Accord.  These  include  interest 
rate  ri.sk  arising  from  imbalances 
between  the  maturity  of  debt 
instruments  held  as  assets  and  issued  as 
liabilities  and  market  risk  associated 
with  holdings  of  traded  debt  and  equity 
securities.  One  important  reason  for 
addressing  these  risks  on  an 
international  level  is  to  develop 
supervisory  approaches  that  do  not 
undermine  the  competitiveness  of  U.S. 
banking  organizations. 

Aside  from  this  initial  international 
effort,  the  OTS  capital  standards  for 
some  time  have  taken  into  account 
interest  rate  risk,  and.  in  August.  1992. 
the  FRB.  OCC,  and  FDIC  sought  public 
comment  on  a  proposed  framework  for 
incorporating  into  their  capital 
standards  interest  rate  risk,  as  n^quired 
under  section  305  of  FDICIA.  In 
response  to  concerns  raised  and 
recommendations  made  by  commenters. 
on  September  14,  1993.  the  three 
banking  agencies  issued  for  public 
comment  a  substantially  modified 
proposal  on  interest  rate  risk. 
Throughout  1994,  the  agencies  have 
been  meeting  to  review  the  public 
comments  and  consider  the  alternative 
approaches  offered  by  the  commenters. 
It  is  anticipated  that  the  banking 
agencies  will  issue  a  revised  notice  of 
proposed  rulemaking  in  early  1995  that 
will  provide  certain  modifications  and 
enhancements  to  the  proposal  to 
address  concerns  expressed  by  public 
i:ommenters.  The  approach  ultimately 
adopted  by  the  banking  agencies  could 


differ  from  that  already  taken  bv  the 
OTS. 

Section  305  of  FDICIA  also  requires 
the  banking  agencies  to  amend  their 
risk-based  capital  rules  to  take  into 
account  concentrations  of  credit  ri'^l 
and  nontraditional  activities.  The 
agencies  proposed  an  amendment 
implementing  this  requirement  in 
February,  1994.  On  August  3,  1994,  the 
Federal  Reserve  approved  an 
amendment  to  its  risk-based  capital 
guidelines  to  identif>'  explicitly 
concentrations  of  credit  risk  and  an 
institution's  ability  to  manage  them  as 
important  factors  in  assessing  an 
institution's  overall  capital  adequacy. 
The  amendments  also  indicate  thnt  an 
institution's  ability  to  adequately 
manage  the  risks  posed  by 
nontraditional  activities  affects  its  risk 
exposure. 

Recent  Interagency  Efforts 

In  addition  to  coordinating  efforts  to 
incorporate  noncredit  risks,  the  agencies 
worked  together  during  1994  to  issue 
proposals  for  public  comment  that 
would  amend  the  agencies'  respectivi- 
risk-based  capital  standards  with 
respect  to:  (1)  The  sale  of  assets  with 
recourse;  (2)  the  recognition  of  bilateral 
netting  arrangements  for  derivative 
contracts;  (3)  higher  capital  charges  fur 
long-dated  derivative  contracts  and 
reduced  capital  charges  for  the  potential 
future  exposure  of  contracts  that  are 
affected  by  netting  arrangements:  and 
(4)  the  definition  of  the  OECD-hased 
group  of  countries  for  the  purpose  of 
specifving  country  transfer  risk.  The 
.ngent.ies  also  coordinated  efforts  to 
make  modifications  in  their  capital 
guidelines  in  light  of  recent  changes  in   , 
accounting  standards. 

Ht'cnnrse 

The  agencies  issued  a  joint  proposal 
on  May  24,  1994.  that  would  amend 
their  respective  ri.sk-based  capital 
guidelines  with  regard  to  assets  sold 
w  ith  recourse  and  direct  credit 
substitutes.  This  publication,  which 
included  a  notice  and  an  advanced 
notice  of  proposed  rulemakings,  was  a 
culmination  of  several  attempts  by  the 
agt^ncies  to  resolve  important 
differences  on  this  issue.  The  notice  ot 
proposed  rulemaking  is  intended  to 
allow  banking  organizations  to  maintain 
lower  amounts  of  capital  against  low- 
level  re<;ourse  transactions.  Tin- 
advanced  notice  of  proposed 
rulemaking  is  a  preliminary  proposed  to 
use  credit  ratings  to  match  the  risk- 
based  capital  assessment  more  closely  It> 
an  institution's  relative  risk  of  loss  in 
certain  asset  securitizations.  The 
comment  period  for  these  proposals 
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are  accorded  a  preferential  risk  weight. 
The  revision  would  retain  the  OECD- 
based  group  of  countries  as  the 
principle  criterion  for  preferential  risk 
weight  status,  but  exclude  for  five  years 
any  country  that  reschedules  its  external 
.sovereign  debt.  The  Board  and  the  OCC 
issued  a  joint  notice  of  proposed 
rulemaking  on  October  14.  1994,  that 
seeks  public  comment  on  an 
amendment  to  their  respective  risk- 
based  capital  guidelines.  The  FDIC  and 
OTS  expect  to  issue  similar  proposals  in 
199.5. 

Capital  Impact  of  Recent  Changes  to 
Accounting  Standards 

Recently,  FASB  issued 
pronouncements  concerning  new  and 
modified  financial  accounting 
standards.  TJie  adoption  of  some  of 
these  standards  for  regulatory  reporting 
purposes  had  the  potential  of  affecting 
the  definition  and  calculation  of 
regulatory  capital.  Accordingly,  the 
staffs  of  the  agencies  worked  together  to 
propose  uniform  regulatory  capital 
responses  to  such  accounting  changes. 
Over  this  past  year,  the  agencies  dealt 
with  the  accounting  issues,  described 
below. 

FAS  115,  "Accounting  for  Certain 
Investments  in  Debt  and  Equity 
Securities." 

The  staffs  of  the  four  agencies  met  this 
year  to  discuss  the  public  comments 
received  in  response  to  proposed 
amendments,  issued  in  1993  and  early 
1994,  to  their  respective  risk-based 
capital  standards  that  would  include  in 
Tier  1  capital  the  net  unrealized  changes 
in  value  of  securities  available  for  sale 
for  purposes  of  calculating  the  risk- 
based  and  leverage  capital  ratios  of 
banking  organizations.  The  proposals, 
which  were  in  response  to  the  recently 
adopted  FAS  115,  also  requested 
comment  on  several  alternative 
approaches,  one  of  which  was  to  not 
adopt  FAS  115  for  capital  purposes.  On 
November  10.  1994,  the  FFIEC 
recommended  to  the  agencies  that  they 
not  adopt  FAS  115  for  capital  purposes. 
Acting  on  this  recommendation,  the 
Board,  on  November  30,  1994,  adopted 
a  final  rule  effective  December  31. 1994. 
Under  the  final  rule,  institutions  are 
generally  directed  not  to  include  in  Tier 
1  capital  the  component  of  common 
stockholders'  equity,  net  unrealized 
holding  gains  and  losses  on  securities 
available  for  sale  that  was  created  by 
FAS  115.  The  other  agencies  are 
expected  to  issue  similar  rules  in  tne 
near  future. 

FAS  109,  "Accounting  for  Income 
Taxes." 

The  agencies  issued  in  1993  proposals 
to  limit  the  amount  of  deferred  tax 


assets  includable  in  calculating  Tier  1 
capital.  Under  the  proposals,  certain 
deferred  lax  assets  are  limited  to  the 
lesser  of  10  percent  of  Tier  1  capital  or 
the  amount  of  such  assets  the  institution 
expects  to  realize  in  the  subsequent 
year  On  November  18,  1994.  the  FFIEC 
recommended  that  the  agencies  finalize 
these  proposals.  The  agencies  are 
preparing  to  issue  final  rules  that  will  be 
made  effective  early  in  1995 

FAS  114,  "Accounting  by  Creditors 
for  Impairment  of  a  Loan." 

On  May  17.  1994,  the  agencies  issued 
a  joint  request  for  comment  regarding 
certain  implementation  issues  arising 
from  the  agencies'  recent  adoption  for 
regulatory  reporting  purposes  of  F.AS 
114  FAS  114  presents  a  methodology 
for  calculating  the  loan  loss  reserve  for 
certain  loans  that  is  based  on  present 
value  considerations.  Through  the 
FFIEC,  the  agencies,  on  November  18, 
1994,  announced  a  decision  that  the 
current  reporting  of  nonaccrual  loans 
would  be  maintained  and  the 
allowances  calculated  under  FAS  114 
are.to  be  reported  as  part  of  the  general 
allowance. 

Specific  Capital  Differences 

Differences  among  the  risk-based 
capital  standards  of  the  OTS  and  the 
three  banking  agencies  are  discussed 
below. 

Certain  collateralized  transactions 

On  December  23,  1992,  the  Federal 
Reserve  Board  issued  an  amendment  to 
its  risk-based  and  leverage  capital 
guidelines  that  lowers  from  20  to  0 
percent  the  risk  category  for 
collateralized  transactions  meeting 
certain  criteria.  This  preferential 
treatment  is  only  available  for  claims 
collateralized  by  cash  on  deposil  in  the 
bank  or  by  securities  issued  or 
guaranteed  by  OECD  central 
governments  or  U.S.  government 
agencies.  In  addition,  a  positive  margin 
of  collateral  must  be  maintained  on  a 
daily  basis  fully  taking  into  account  any 
change  in  the  banking  organization's 
exposure  to  the  obligor  or  counterparty 
under  a  claim  in  relation  to  the  market 
value  of  the  collateral  held  in  support  of 
that  claim. 

As  reported  in  last  year's  report,  the 
OCC.  on  August  18,  1993,  issued  a 
proposal  for  public  comment  that  would 
ahso  lower  the  risk  weight  for  certain 
collateralized  transactions.  At  the  time 
of  this  report,  a  final  rule  has  not  been 
approved.  The  FDIC  and  OTS  are 
considering  similar  proposals 

Equity  Investments 

In  general,  commercial  banks  that  are 
members  of  the  Federal  Reserve  Sy.stem 


are  not  permitted  to  invest  in  equity 
securities,  nor  are  they  generally 
permitted  to  engage  in  real  estate 
investment  or  development  activities. 
To  the  extent  that  commercial  banks  are 
permitted  to  hold  equity  securities  (for 
example,  in  connection  with  debts 
previously  contracted),  the  three 
hanking  agencies  generally  assign  such 
investments  to  the  100  percent  risk 
category  for  risk-based  capital  purposes. 

Under  the  three  banking  agencies' 
rules,  the  agencies  may,  on  a  case-by- 
ca.se  basis,  deduct  equity  investments 
from  the  parent  bank's  capital  or  make 
other  adju.stments.  if  necessary,  to  assess 
an  appropriate  capital  charge  above  the 
minimum  requirement.  The  banking 
.igencies'  treatment  of  investments  in 
subsidiaries  is  discussed  below. 

The  OTS  risk-based  capital  standards 
require  that  thrift  institutions  deduct 
certain  equity  investments  from  capital 
over  a  phase-in  period,  which  ended  on 
July  1.  1994,  as  explained  more  fiiUy 
below  in  the  section  on  subsidiaries. 

FSUC/FDIC-covered  assets  (assets 
subject  to  guarantee  arran^iements  bv 
the  FSUC  or  FDIC) 

The  three  banking  agencies  generally 
place  these  assets  in  the  20  percent  risk 
category,  the  same  category  to  which 
claims  on  depository  institutions  and 
government-sponsored  agencies  are 
assigned. 

The  OTS  places  these  assets  in  the 
zero  percent  risk  category 

Repossessed  assets  and  assets  more 
than  no  days  past  due 

The  three  banking  agencies  require 
that  foreclosed  real  estate  be  written 
down  to  fair  value  (see  Section  Two  of 
this  report.  "Specific  Valuation 
Allowances  for.  and  Charge-Offs  of, 
Troubled  Real  Estate  Loans  not  in 
Foreclosure"  for  further  details)  with 
the  resulting  asset  assigned  to  the  100 
percent  risk  category.  The  write-down 
effectively  results  in  a  reduction  of 
capital.  Assets  90  days  or  more  past  due. 
including  1-  to  4-family  residential 
mortgages,  are  assigned  to  the  100 
percent  risk  category.  If  and  when  such 
assets  are  eventually  charged  off,  capital 
is  effectively  adjusted  for  any  resulting 
loss. 

Consistent  with  the  Basle  Accord,  the 
100  percent  risk  category  is  the  highest 
risk  category  under  the  risk-based 
capital  guidelines  of  the  three  banking 
agencies.  As  noted  above,  however,  the 
bank  risk-based  capital  standards 
represent  minimum  ratios. 
Organizations  with  high  levels  of  ri.sk, 
including  a  significant  volume  of 
nonperforming  or  past  dlie  assets,  are 
expected  to  maintain  capital  ratios 


above  minimum  levels.  Thus,  the  risk- 
based  capital  framework  of  the  banking 
agencies  provides  the  flexibility  to 
require  higher  levels  of  capital  against 
assetsof  this  type. 

The  OTS  risK-based  capital  framework 
assigns  a  200  percent  risk  weight  to 
repossessed  assets  (generally  referred  to 
as  real  estate  owned  or  REO)  and  assets 
more  than  90  days  past  due.  An 
e.xception  exists  for  1-  to  4-family 
residential  mortgages  more  than  90  days 
past  due,  which  are  assigned  to  the  100 
percent  risk  category.  The  OTS  intends 
to  change  the  risk  weight  for  all  REO  to 
100  percent  in  conjunction  with  recent 
changes  in  the  accounting  for  REO. 

Limitation  on  subordinated  debt  and 
limited-life  preferred  stock 

Consistent  with  the  Basle  Accord,  the 
three  banking  agencies  limit  the  amount 
of  subordinated  debt  and  limited-life 
prefenjed  stock  that  may  be  included  in 
Tier  2  capital.  This  limit,  in  effect,  states 
that  the.se  components  together  may  not 
exceed  50  percent  of  Tier  1  capital.  In 
addition,  maturing  capital  instruments 
must  be  discounted  by  20  percent  in 
each  of  the  last  five  years  prior  to 

maturity. 

Neither  subordinated  debt  nor 
limited-life  preferred  stock  is  a 
permanent  source  of  funds,  and 
subordinated  debt  cannot  absorb  los.ses 
while  the  bank  continues  to  operate  as 
a  going-concern.  On  the  other  hand, 
both  capital  components  can  provide  a 
cushion  of  protection  to  the  FDIC 
insurance  fund.  Thus,  the  50  percent 
limitation  permits  the  inclusion  of  some 
subordinated  debt  in  capital,  while 
assuring  that  permanent  stockholders' 
equity  capital  remains  the  predominant 
element  in  bank  regulatory  capital. 

The  OTS  has  no  limitation  on  the 
total  amount  of  limited-life  preferred 
stock  or  maturing  capital  instruments 
that  may  be  included  within  Tier  2 
capital.  In  addition,  the  OTS  allows 
thrifts  the  option  of:  (1)  Discounting 
maturing  capital  instruments  issued  on 
or  after  November  7. 1989.  by  20  percent 
a  year  over  the  last  5  years  of  their 
term — the  approach  required  by  the 
banking  agencies;  or  (2)  including  the 
full  amount  of  such  instruments 
provided  that  the  amount  maturing  in 
any  of  the  next  seven  years  doefi  not 
exceed  20  percent  of  the  thrift's  total 
capiiui. 

Subsidiaries 

Consistent  with  the  Basle  Accord  and 
long-standing  supervisory  practices,  the 
three  banking  agencies  generally 
consolidate  all  significant  majority- 
owned  subsidiaries  of  the  parent 
organization  for  capital  purposes.  This 


consolidation  assures  that  the  capital 
requirements  ane  related  to  all  of  the 
risks  to  which  the  banking  organization 
is  exposed. 

As  with  most  other  bank  subsidiaries, 
banking  and  finance  subsidiaries 
generally  are  consolidated  for  regulatory 
capital  purposes.  However,  in  cases 
where  banking  and  finance  subsidiaries 
are  not  consolidated,  the  Federal 
Reserve,  consistent  with  the  Basle 
Accord,  generally  deducts  investments 
in  such  subsidiaries  in  determining  the 
adequacy  of  the  parent  bank's  capital. 

The  Federal  Reser\e's  risk-based 
capital  guidelines  provide  a  degree  of 
flexibility  in  the  capital  treatmri'.'  of 
unconsolidated  subsidiaries  (otner  than 
banking  and  finance  subsidiaries)  and 
investments  in  joint  ventures  and 
associated  companies.  For  example,  the 
Federal  Reserve  may  deduct 
investments  in  such  subsidiaries  from 
an  organization's  capital,  may  apply  an 
appropriate  risk-weighted  f:apital  charge 
against  the  proportionate  share  of  the 
assets  of  the  entity,  may  require  a  line- 
by-line  consolidation  of  the  entity,  or 
oihenvise  may  require  that  the  parent 
organization  maintain  a  level  of  capital 
above  the  minimum  standard  that  is 
sufficient  to  compensate  for  any  risks 
associated  with  the  investment. 

The  guidelines  also  permit  the 
deduction  of  investments  in  subsidiaries 
that,  while  consolidated  for  accounting 
purposes,  are  not  consolidated  for 
certain  specified  supervisory  or 
regulatory  purposes.  For  example,  the 
Federal  Reserve  deducts  investments  in. 
and  unsecured  advances  to.  Section  20 
.securities  subsidiaries  from  the  parent 
bank  holding  cqjnpany's  capital.  The 
FDIC  accords  similar  treatment  to 
securities  subsidiaries  of  state 
nonmember  banks  established  pursuant 
to  Section  337.4  of  the  FDIC  regulations. 

Similarlv,  in  accordance  with  Section 
325.5(f)  of'the  FDIC  regulations,  a  state 
nonmember  bank  must  deduct 
investments  in.  and  extensions  of  credit 
to,  certain  mortgage  banking 
subsidiaries  in  computing  the  parent 
banks  capital.  (The  Federal  Reserve 
does  not  have  a  similar  requirement 
with  regard  to  mortgage  banking 
subsidiaries.  The  OCC  does  not  have 
requirements  dealing  specifically  with 
the  capital  treatment  of  either  mortgage 
banking  or  securities  subsidiaries.  The 
OCC,  however,  does  reserve  the  right  to 
require  a  national  bank,  on  a  case-by- 
case  basis,  to  deduct  from  capital 
investments  in,  and  extensions  of  credit 
to,  any  nonbanking  subsidiary.) 

The  deduction  of  investments  in 
subsidiaries  from  the  parent  s  capital  is 
designed  to  ensure  that  the  capital 
.supporting  the  subsidiary  is  not  also 
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Mortgage-Backed  Securities  (MBS) 

The  three  banking  agencies,  in 
general,  place  privately-issued  MBSs  in 
3  risk  category  appropriate  to  the 
underlying  assets  but  in  no  case  to  the 
zero  percent  risk  category'.  In  the  ca.se  of 
privately-issued  MBSs  where  the  diret.t 
underlying  assets  are  mortgages,  this 
treatment  generally  results  in  a  risk 
weight  of  50  percent  or  100  percent. 
Privately-issued  MBSs  that  have 
government  agency  or  government- 
sponsored  agency  securities  as  their 
direct  underlying  assets  are  generally 
as.signed  to  the  20  percent  risk  category. 

The  OTS  a.ssigns  privafh  -issued  high 
quality  mortgage-related  st- ..urities  to 
the  20  percent  risk  category.  These  are, 
generally,  privately-issued  MBSs  with 
AA  or  better  investment  ratings. 

At  the  same  time,  both  the  banking 
and  thrift  agencies  automatically  assign 
to  the  100  percent  risk  weight  category 
certain  MBSs.  including  intere.st-only 
strips,  residuals,  and  similar 
instruments  that  can  absorb  more  than 
their  pro  rata  share  of  loss.  The  Federal 
Reserve,  in  conjunction  with  the  other 
banking  agencies  and  the  OTS,  issued, 
on  Januan,'  10,  1992,  more  specific 
guidance  as  to  the  types  of  "high  risk" 
MBSs  that  will  qualify  for  a  100  percent 
risk  weight. 

Assets  Sold  With  Peroiirse 

In  general,  re<:ourse  arrangements 
allow  the  purchaser  of  an  asset  to  "put" 
the  asset  back  to  the  originating 
institution  under  certain  circumstances, 
for  example  if  the  asset  ceases  to 
perform  satisfactorily.  This,  in  turn,  can 
expose  the  originating  institution  to  any 
loss  associated  with  the  asset.  As  a 
general  rule,  the  three  banking  agencies 
require  that  sales  of  assets  involving  any 
recourse  be  reported  as  financings  and 
that  the  assets  be  retained  on  the 
balance  sheet.  This  effectively  requires 
a  full  leverage  and  risk-based  capital 
charge  whenever  assets  are  sold  with 
recourse,  including  limited  recourse. 
The  Federal  Reserve  generally  applies  a 
capital  charge  to  any  off-balance  sheet 
recourse  arrangement  that  is  the 
equivalent  of  a  guarantee,  regardless  of 
the  nature  of  the  transaction  that  gives 
rise  to  the  recourse  obligation. 

An  exception  to  this  general  rule  for 
the  three  banking  organizations  involves 
pools  of  1-  to  4-family  residential 
mortgages  and  to  certain  farm  mortgage 
loans.  Certain  recourse  transactions 
involving  these  assets  are  reported  in 
the  bank  Call  Report  as  sales,  and,  thus, 
are  not  included  in  the  asset  base  used 
in  calculating  the  Tier  1  leverage  ratio. 
For  risk-based  capital  purposes, 
however,  the  amount  of  such  mortgages 


sold  with  recourse  is  generally  treated 
as  an  off-balance  sheet  guarantee,  and 
assessed  a  capital  charge. 

In  general,  the  OTS  also  requires  afull 
risk-based  capital  charge  against  assets 
sold  with  recourse.  However,  in  the  case 
of  assets  sold  with  recourse,  the  OTS 
limits  the  capital  charge  to  the  lesser  of 
the  amount  of  recourse  or  the  actual 
amount  of  capital  that  would  otherwise 
be  required  against  that  asset,  that  is,  the 
normal  full  capital  charge. 

Some  securitized  asset  arrangements 
involve  the  issuance  of  senior  and 
subordinated  classes  of  securities 
against  pools  of  assets.  When  a  bank 
originates  such  a  transaction  by  placing 
loans  that  it  owns  in  a  trust  and 
retaining  an\  portion  of  the 
subordinated  securities,  the  banking 
agencies  require  that  capital  be 
maintained  against  the  entire  amount  of 
the  asset  pool.  When  a  bank  acquires  a 
subordinated  security  in  a  pool  of  assets 
that  it  did  not  originate,  the  banking 
agencies  assign  the  investment  in  the 
subordinated  piece  to  the  100  pen  enl 
risk-weight  category.  The  Federal 
Reserve  carefully  reviews  these 
instruments  to  determine  if  additional 
reserves,  asset  write-downs,  or  capital 
are  necessar%'  to  protect  the  bank. 

The  OTS  requires  that  risk-based 
capital  be  maintained  against  the  entire 
amount  of  the  asset  pool  in  both  of  the 
situations  described  in  the  preceding 
paragraph.  Additionally,  the  OTS 
applies  a  capital  charge  to  the  full 
amount  of  assets  being  serviced  when 
the  servicer  is  required  to  absorb  credit 
losses  on  the  assets  being  serviced. 

On  May  25.  1994,  the  three  banking 
agencies  and  the  OTS,  under  the 
auspices  of  the  FFIEC,  sought  publi( 
comment  on  various  aspects  ol  the 
capital  treatment  of  recourse 
transactions  by  publishing  a  Notice  of 
Proposed  Rulemaking  (NPR)  and  .in 
Advance  Notice  of  Proposed 
Rulemaking  (AN'PR),  which  is  a  more 
preliminary  step  in  the  formal 
rulemaking  process.  The  comment 
period  ended  July  25,  1994. 

The  NPR  proposed  to  amend  the 
banking  agencies'  risk-based  capital 
guidelines  by: 

(1)  Reducing  the  risk-based  capital 
charge  for  "low  level"'  recourse 
arrangements  to  an  amount  equal  to  the 
maximum  contractual  recourse 
obligation; 

(2)  Requirmg  equivalent  capital 
treatment  of  recourse  arrangements  .md 
direct  credit  substitutes  that  provide 
first  dollar  loss  protection.  This  would 
increase  the  capital  assessment  for  first 
loss  standby  letters  of  credit  and 
purchased  subordinated  interests  that 


only  provide  partial  credit 
enhancement;  and 

(3)  Defining  "recourse"  and 
associated  terms  such  as  'standard 
representations  and  warranties." 

The  ANPR  proposed  incorporating 
into  the  risk-based  capital  guidelines  a 
framework  based  on  formal  credit 
ratings  for  assessing  capital  against 
expo-sures  with  different  levels  of  risk  in 
certain  asset  securitizations.  Thus,  the 
more  risky  a  particular  risk  position 
with  a  securitized  transaction,  the 
higher  the  capital  charge. 

Staffs  of  the  agencies  are  reviewing 
public  comments,  particularly  in  light  of 
the  Reigle  Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(Act),  which  was  signed  into  law  on 
September  23.  1994.  Section  350  of  the 
Act  requires  the  banking  agencies,  by 
the  end  of  March  1995,  to  promulgate 
regulations  that  better  reflect  the 
exposure  of  an  insured  depository' 
institution  to  credit  risk  from  transfers 
of  assets  with  recourse.  At  a  minimum, 
these  regulations  must  limit  the  amount 
of  required  capital  to  be  held  against 
assets  sold  with  recourse  to  the 
maximum  amount  of  recourse  for  which 
the  "selling"  institution  is  contractually 
liable.  The  staffs  of  the  agencies  are 
working  to  issue  by  the  end  of  March 
1994  a  final  rule  incorporating  the 
proposed  "low  level"  recourse 
treatment  in  order  to  meet  the  legislative 
requirements  of  section  350.  Staffs  of 
the  agencies  are  also  continuing  their 
work  on  developing  proposals  to  make 
the  capital  requirements  for  recourse 
transactions  more  commensurate  with 
the  actual  risk  inherent  in  the 
transactions. 

Agricultural  Loan  Loss  Amortization 

In  the  computation  of  regulatory 
capital,  those  banks  accepted  into  the 
agricultural  loan  loss  amortization 
program  pursuant  to  Title  VIII  of  the 
Competitive  Equality  Banking  Act  of 
1987  are  permitted  to  defer  and 
amortize  losses  incurred  on  agricultural 
loans  between  January  1, 1984  and 
December  31. 1991.  The  program  also 
applies  to  losses  incurred  between 
January  1.  1983  and  December  31. 1991, 
as  a  result  of  reappraisals  and  sales  of 
agricultural  Other  Real  Estate  Owned 
(OREO)  and  agricultural  personal 
property.  These  loans  must  be  fully 
amortized  over  a  period  not  to  exceed 
seven  years  and,  in  any  case,  must  be 
fully  amortized  by  year-end  1998. 
Thrifts  are  not  eligible  to  participate  in 
the  agricultural  loan  loss  amortization 
program  established  by  this  statute. 


Treatment  of  Junior  Liens  on  1-to  4- 
Family  Properties 

In  some  cases,  a  banking  organization 
may  make  two  loans  on  a  single 
residential  property,  one  loan  secured 
by  a  first  lien,  the  other  by  a  second 
lien.  In  such  a  situation,  the  Federal 
Reserve  views  these  two  transactions  as 
a  single  loan,  provided  there  are  no 
intervening  liens.  This  could  result  in 
assigning  the  total  amount  of  these 
transactions  to  the  100  percent  risk 
weight  category,  if,  in  the  aggregate,  the 
two  loans  exceeded  a  prudent  loan-to- 
value  ratio  and,  therefore,  did  not 
qualify  for  the  50  percent  risk  weight. 
This  approach  is  intended  to  avoid 
possible  circumvention  of  the  capital 
requirements  and  capture  the  risks 
associated  with  the  combined 
transactions. 

The  FDIC.  OCC,  and  the  OTS 
generally  assign  the  loan  secured  by  the 
first  lien  to  the  50  percent  risk-weight 
category  and  the  loan  secured  by  the 
second  lien  to  the  100  percent  risk- 
weight  category. 

Pledged  Deposits  and  Nonwithdrawable 
Accounts 

The  capital  guidelines  of  the  OTS 
permit  thrift  institutions  to  include  in 
capital  certain  pledged  deposits  and 
nonwithdrawable  accounts  that  meet 
the  criteria  of  the  OTS.  Income  Capital 
Certificates  and  Mutual  Capital 
Certificates  held  by  the  OTS  may  also  be 
included  in  capital  by  thrift  institutions. 
These  instruments  are  not  relevant  to 
commercial  banks,  and,  therefore,  they 
are  not  addressed  in  the  three  banking 
agencies"  capital  guidelines. 

Mutual  Funds 

The  three  banking  agencies  generally 
assign  all  of  a  bank's  holdings  in  a 
mutual  fund  to  the  risk  category^ 
appropriate  to  the  highest  risk  asset  that 
a  particular  mutual  fund  is  permitted  to 
hold  under  its  operating  rules.  The 
purpose  of  this  is  to  take  into  account 
the  maximum  degree  of  risk  to  which  a 
bank  may  be  exposed  when  investiRg  in 
a  mutual  fund  in  view  of  the  fact  that 
the  future  composition  and  risk 
characteristics  of  the  fund's  holding 
cannot  be  known  in  advance. 

The  OTS  applies  a  capital  charge 
appropriate  to  the  riskiest  asset  that  a 
mutual  fund  is  actually  holding  at  a    . 
particular  time.  In  addition,  both  the 
OTS  and  the  OCC  guidelines  also 
permit,  on  a  case-by-case  basis, 
investments  in  mutual  funds  to  be 
allocated  on  a  pro  rata  basis  in  a  manner 
consistent  with  the  actual  composition 
of  the  mutual  fund. 


Section  Two 

DifTerences  in  Accounting  Standards 
Among  Federal  Banking  and  Thrift 
Supervisory  Agencies 

Under  the  auspices  of  the  FFIEC.  the 
three  banking  agencies  have  developed 
uniform  reporting  requirements  for 
commercial  banks  to  be  used  in  the 
preparation  of  the  Call  Report.  The  FDIC 
has  also  applied  these  uniform  reporting 
requirements-to  savings  banks  under  its 
supen'ision.  The  income  statement  and 
balance  sheet  accounts  presented  in  the 
Call  Report  are  used  by  the  bank 
supervisory  agencies  for  determining 
the  capital  adequacy  of  banks.  The  data 
collected  in  this  report  also  are  used  for 
other  regulatory,  super\isory.  analytical, 
and  statistical  purposes,  and  provide 
information  to  the  Federal  Reser\e  for 
the  conduct  of  monetary  policv. 

Section  121  of  FDICIA  states  that 
"accounting  principles  applicable  to 
reports  or  statements  required  to  be  filed 
by  all  insured  depository  institutions 
with  federal  banking  agencies  shall  be 
uniform  and  consistent  with  generally 
accepted  accounting  principles 
(G.\AP)."  Under  section  121.  the 
objectives  of  accounting  principles 
applicable  to  such  reports  and 
statements  are  to: 

1.  Result  in  financial  statements  and 
reports  of  condition  that  accurately 
reflect  the  institution"s  capital; 

2.  Facilitate  effective  super\ision  of 
depository  institutions;  and 

3.  Facilitate  prompt  corrective  action 
at  least  cost  to  the  insurance  funds. 

Section  121  further  states  that  a 
federal  banking  agency  may  "prescribe 
an  accounting  principle  .  .  .  which  is 
no  less  stringent  than  G.\AP"  when  the 
agency  determines  that  "the  application 
of  any  generally  accepted  accounting 
principle  is  inconsistent  with  the 
objectives"  of  accounting  principles 
noted  above. 

Section  121  of  FDICIA  thus  requires 
the  Federal  Reserve  and  the  other 
federal  banking  agencies  to  set  forth 
reporting  requirements  in  the  Call 
Report  that  are  consistent  with,  or  no 
less  stringent  than.  G.\AP.  The  reporting 
requirements  for  the  Call  Report  are 
substantially  consistent  with  G.^.AP  as 
applied  by  commercial  banks,  aside 
from  a  few  limited  exceptions.  As  a 
matter  of  long-standing  policy,  the 
reporting  requirements  for  Call  Reports 
depart  from  GAAP  only  in  those 
instances  where  statutory  requirements 
or  overriding  supervisory  concerns 
warrant  a  departure  from  GAAP. 
Furthermore,  in  those  cases  w  here  the 
reporting  requirements  for  bank  Call 
Reports  are  different  from  G.\.AP.  thp> 
are  more  conser\alive  than  G.\.\P.  j 
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Thus,  bank  i  egulatory  reporting 
requirement  >  are  consistent  with  the 
objectives  ai  id  mandate  of  FDICIA 
Section  121. 

The  agenc  ies  have  been  working  to 
limit  the  nui  nber  of  differences  between 
regulatory  r«  porting  requirements  and 
GAAP.  In  so  tne  cases,  however, 
differences  i  /ill  exist  when  there  is  a 
need  to  addi  ess  supervisory  concerns. 
In  addition,  he  agencies  have  been 
working  cloi  ely  to  coordinate  any  new 
accounting  j  nd  reporting  policies,  to 
ensure  consi  stcncy  among  the  agencies 
and  to  reduc  e  or  eliminate  differences 
with  GAAP. 

The  OTS  las  developed  and 
maintains  a  leparate  reporting  system 
for  the  thrift  institutions  under  its 
supervision.  The  financial  report  for 
thrifts,  or  TI  R,  is  based  on  GAAP  as 
applied  by  t  irifts. 

A  summai  /  of  the  primary  differences 
in  regulator)  reporting  requirements 
between  the  three  bank  agencies  and  the 
OTS  is  set  fc  rth  below.  The  information 
is  based  on  ^  study  developed  on  an 


interagency  >asis. 
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accounting  framework  that  results  in 
consistent  accounting  treatment  for  all 
derivative  instruments  of  financial  and 
nonfinancial  companies. 

Excess  Servicing  Fees 

As  a  general  rule,  the  three  banking 
agencies  do  not  follow  GAAP  for  excess 
servicing  fees,  but  require  a  more 
conservative  treatment.  Excess  serv  icing 
results  when  loans  are  sold  with 
servicing  retained  and  the  stated 
servicing  fee  rate  is  greater  than  the 
normal  servicing  fee  rate.  With  the 
exception  of  sales  of  pools  of  first  lien 
one-  to  four-family  residential  mortgages 
for  which  the  banking  agencies' 
approach  is  consistent  with  FASB 
Statement  No.  65,  excess  servicing  fee 
income  in  banks  must  be  reported  as 
realized  over  the  life  of  the  transferred 
asset,  not  recognized  up  fi-ont  as 
required  by  FASB  Statement  No.  65. 

The  OTS  allows  the  present  value  of 
the  future  excess  servicing  fee  to  be 
treated  as  an  adjustment  to  the  sales 
price  for  purposes  of  recognizing  gain  or 
loss  on  the  sale.  This  approach  is 
consistent  with  FASB  Statement  No.  65. 

In-Substance  Defeasance  of  Debt 

The  banking  agencies  do  not  permit 
banks  to  report  defeasance  of  their  debt 
obligations  in  accordance  with  FASB 
Statement  No.  76.  Defeasance  involves  a 
debtor  irrevocably  placing  risk-free 
monetary  assets  in  a  trust  solely  for 
satisfying  the  debt.  Under  FASB 
Statement  No.  76.  the  assets  in  the  trust 
and  the  defeased  debt  are  removed  from 
the  balance  sheet  and  a  gain  or  loss  for 
the  current  period  can  be  recognized. 
However,  for  Call  Report  purposes, 
banks  may  not  remove  assets  or 
defeased  liabilities  from  their  balance 
sheets  or  recognize  resulting  gains  or 
losses.  The  banking  agencies  have  not 
adopted  FASB  Statement  No.  76 
because  of  imcertainty  regarding  the 
irrevocable  trusts  established  for 
defeasance  purposes.  Furthermore, 
defeasance  would  not  relieve  the  bank 
of  its  contractual  obligation  to  pay 
depositors  or  other  creditors. 

OTS  practice  is  to  follow  F.ASB 
Statement  No.  76. 

Sales  of  Assets  With  Recourses 

In  accordance  with  FASB  Statement 
No.  77,  a  transfer  of  receivables  with 
recourse  is  recognized  as  a  sale  if:  (1) 
The  transferor  surrenders  control  of  the 
future  economic  benefits;  (2)  the 
transferor's  obligation  under  the 
recourse  provisions  can  be  reasonably 
estimated;  and  (3)  the  transferee  cannot 
require  repurchase  of  the  receivables 
except  pursuant  to  the  recourse 
provisions. 


The  practice  of  the  three  banking 
agencies  is  generally  to  permit 
commercial  banks  to  report  transfers  of 
receivables  with  recourse  as  sales  only 
when  the  transferring  institution  (1) 
retains  no  risk  of  loss  from  the  assets 
transferred  and  (2)  has  no  obligation  fur 
the  payment  of  principal  or  interest  on 
the  assets  transferred.  As  a  result, 
virtually  no  transfers  of  assets  with 
recourse  can  be  reported  as  sales. 
However,  this  rule  does  not  apply  to  the 
transfer  of  first  lien  1-  to  4-family 
residential  or  agricultural  mortgage 
loans  under  certain  government- 
sponsored  programs  (including  the 
Federal  National  Mortgage  Association 
and  the  Federal  Home  Loan  Mortgage 
Corporation).  Transfers  of  mortgages 
under  these  programs  are  generally 
treated  as  sales  for  Call  Report  purposes. 

Furthermore,  private  transfers  oi  first 
lien  1-  to  four-family  residential 
mortgages  are  also  reported  as  sales  if 
the  transferring  institution  retains  only 
an  insignificant  risk  of  loss  on  the  assets 
transferred.  However,  the  seller's 
obligation  under  recourse  provisions 
related  to  sales  of  mortgage  loans  under 
the  government  programs  is  viewed  as 
an  off-balance  sheet  exposure.  Thus,  for 
risk-based  capital  purposes,  capital  is 
generally  expected  to  be  held  for 
recourse  obligations  associated  with 
such  transactions. 

The  OTS  policy  is  to  follow  FASB 
Statement  No.  77.  However,  in  the 
calculation  of  risk-based  capital  under 
the  OTS  guidelines,  off-balance  sheet 
recourse  obligations  generally  are 
converted  at  100  percent.  This 
effectively  negates  the  sale  treatment 
recognized  on  a  GAAP  basis  for  ri.sk- 
based  capital  purposes,  but  not  for 
leverage  capital  purposes.  Thus,  by 
making  this  adjustment  in  the  risk-based 
capital  calculation,  the  differences 
between  the  OTS  and  the  banking 
agencies  for  capital  adequacy 
measurement  purposes  are  substantially 
reduced. 

Over  the  past  few  years,  the  FFIEC  has 
studied  transfers  of  assets  with  recourse 
(often  referred  to  as  the  "recourse 
study").  In  this  respect,  the  staff  of  the 
Federal  Reserve  has  reviewed  the 
capital  and  regulatory  reporting 
treatment  for  sales  of  assets  with 
recourse  and  on  May  25, 1994,  issued, 
under  the  auspices  of  the  FFIEC,  a 
proposal  for  public  comment  which 
addresses  these  issues.  If  finalized,  the 
proposal  could  reduce  the  differences 
between  regulatory  reporting 
requirements  and  GAAP  in  this  area  by 
allowing  a  larger  portion  of  transfers  of 
assets  with  recourse  to  be  treated  as 
sales.  In  addition,  the  staff  of  the 
Federal  Reserve  has  been  working  with 


the  other  agencies  to  implement  section 
350  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994.  which  deals 
with  the  regulatory  reporting  and  capital 
treatment  of  certain  recourse 
transactions,  as  discussed  in  greater 
detail  on  page  28  of  Section  One  of  this 
report. 

Push-Down  Accounting 

When  a  depository  institution  is 
acquired  in  a  purchase  transaction,  but 
retains  its  separate  corporate  existence, 
the  institution  is  required  to  revalue  all 
of  the  assets  and  liabilities  at  fair  value 
at  the  time  of  acquisition.  When  push- 
down accounting  is  applied,  the  same 
revaluation  made  by  the  parent  holding 
company  is  made  at  the  depository 
institution  level. 

The  three  banking  agencies  require 
push-down  accounting  when  there  is  at 
least  a  95  percent  change  in  owTiership. 
This  approach  is  generally  consistent 
with  interpretations  of  the  Securities 
and  Exchange  Commission. 

The  OTS  requires  push-down 
accounting  when  there  is  at  least  a  90 
percent  change  in  ownership. 

Negative  Goodwill 

The  three  banking  agencies  require 
that  negative  goodwill  be  reported  as  a 
liability,  and  not  be  netted  against 
goodwill  assets.  Such  a  policy  ensures 
that  all  goodwill  assets  are  deducted  in 
regulatory  capital  calculations, 
consistent  with  the  Basle  Accord. 

The  OTS  permits  negative  goodwill  to 
offset  goodwill  assets  reported  in  the 
financial  statements. 

Offsetting 

The  three  banking  agencies  generally 
prohibit  netting  of  assets  and  liabilities 
in  the  Call  Report.  However.  FASB 
Interpretation  No.  39  (FIN  39)  netting 
requirements  have  been  adopted  for  Call 
Report  purposes  solely  for  assets  and 
liabilities  that  arise  from  off-balance- 
sheet  instruments.  For  example,  under 
FIN  39.  the  assets  and  liabilities  arising 
from  these  contracts  may  be  netted 
when  there  is  a  legally  enforceable 
bilateral  master  netting  agreement. 

The  OTS  policy  on  netting  for  all 
assets  and  liabilities  is  consistent  with 
GAAP,  as  set  forth  in  FIN  39.  FIN  39 
allows  institutions  to  offset  assets  and 
liabilities  (e.g..  loans  and  deposits) 
when  four  conditions  are  met. 
Moreover,  the  OTS  permits  netting  for 
off-balance  sheet  conditional  and 
exchange  contracts  to  the  same  extent  as 
the  banking  agencies. 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reser\'e  System.  January  9, 1995. 
William  W.  Wiles. 
Secretary-  of  the  Board. 
IFR  Doc.  95-900  Filed  1-12-95;  8:45  ami 
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National  Westminster  Bank  PLC; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nont>anking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
confiicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  other\vise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  January-  27. 1995. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge.  Senior  Vice 
President)  33  Liberty  Street,  New  York. 
New  York  10045: 

1.  National  Westminster  Bank  PLC. 
London.  England,  and  NatWest 
Holdings,  New  York.  New  York:  to 


acquire  BRS  Capital  Management.  Inc.. 
Boston.  Massachusetts,  and  thereby 
engage  in  investment  advisory  activities, 
pursuant  to  §  225.25(b)(4)  of  the  Board's 
Regulation  Y. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

i.  First  National  of  Nebraska.  Inc., 
Omaha,  Nebraska;  to  acquire  Platte 
Valley  Finance  Company.  North  Platte. 
Nebraska,  and  thereby  engage  in 
consumer  finance  lending,  pursuant  to  *) 
225.25(b)(1)  of  the  Board's  Regulation  Y. 
and  credit  insurance  activities  pursuant 
to  ^25.25(25(b)(8)(i)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reser\  <• 
System,  )anuar>'  9. 1995. 
Jennifer  I.  Johnson. 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  95-901  Filed  1-12-95:  »:-»F,  Jiii| 
BILLING  CODE  6210-01-F 


James  A.  Redding,  et  al.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  nolificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Re,ser\'e  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  January  27.  1995. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  James  A.  Redding  and  Mary  G. 
Clark,  both  of  Windom.  Minnesota:  each 
to  acquire  25.51  percent  of  the  voting 
shares  of  Windom  State  Investment 
Company.  Windom.  Minnesota,  and 
thereby  indirectly  acquire  Southwest 
State  Bank.  Windom.  Minnesota. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
Pre'sident)  925  Grand  Avenue.  Kansas 
Citv.  Missouri  64198: 

7.  Gary  D.  Grable,  Kansas  City. 
Missouri:  to  acquire  8.81  pen;ent:  John 


3236 


9-: 


H.  Fergusoi 
acquire  2.9 
Prairie  Vill 
percent; 
Park,  Kansa ; 
Carl  Edwart 
Missouri,  tc 
Gregory  R. 
acquire  3.6; 
Mitchell,  ~ 
acquire  1.47 
Robertson,  1 
2.94  percen: 
Mission  Hi' 
percent,  of 
Bancshares 
Missouri, 
Guaranty 
Kansas. 
2.  Bill 


Hil  s 


tl€ 


and 


Kai  isas, 


acquire  an 
total  of  11.1 
shares  of 
Lansing, 
acquire  Firsl 
Lansirg,  Kai  sas. 

Board  of  Go  /emors 
System,  Janua  -y 
Jennifer  J.  Job  nson 
Deputy  Secret  iry 
(FR  Doc.  95-9P2 
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,  Liberty,  Missouri,  to 
percent;  Russell  J.  Bysel, 
ge,  Kansas,  to  acquire  5.87 

Riqhard  L.  Bond,  Overland 
,  to  acquire  4.41  percent; 
Bradley,  Lake  Waukomis, 
acquire  .73  percent; 
^  Valton,  Lea  wood,  Kansas,  to 
percent;  Angela  L. 

Olerland  Park,  Kansas,  to 
percent;  James  D. 
Liberty,  Missouri,  to  acquire 
;  and  W.  Jackson  Letts, 
,  Kansas,  to  acquire  1.47 
le  voting  shares  of  Guaranty 
Corporation,  Kansas  City, 
'  thereby  indirectly  acquire 
and  Trust,  Kansas  Qty, 


Banki 


Tay  lor,  Lansing,  Kansas;  to 
a  IdiUonal  1.13  percent,  for  a 
percent  of  the  voting 
Lapsing  Financial  Corporation, 
and  thereby  indirectly 
State  Bank  of  Lansing, 


of  the  Federal  Reserve 
9,  1995. 


of  the  Board. 
Filed  1-12-95;  8:45  am] 
«*IO-01-f 


The  Royal  Bank  of  Canada;  Notice  of 
AppJication  to  Engage  de  novo  in 
Permissibte  Nonbanking  Activities 

The  comp<  ny  listed  in  this  notice  has 
filed  an  appl  cation  under  §  225.23(a)(1) 
of  the  Board'  i  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  sectioi  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  ai  id  §  225.21(a)  of  Regulation 
Y  (12  CFR  22  5.21(a))  to  commence  or  to 
engage  de  no  lo,  either  directly  or 
through  a  sul  sidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  )ermissible  for  bank 
holding  comj  anies.  Unless  othervvrise 
noted,  such  a  ::tivities  will  be  conducted 
throughout  tt  e  United  States. 

The  applia  ition  is  available  for 
immediate  in  jpection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  h  is  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  iie  offices  of  the  Board  of 
Governors.  In  erested  persons  may 
express  their  news  in  writing  on  the 
question  wheher  consummation  of  the 
proposal  can  'reasonably  be  expected  to 
produce  bene  its  to  the  public,  such  as 
greater  convei  lience,  increased 
competition,  (ir  gains  in  efficiency,  that 
outweigh  posj  ible  adverse  effects,  such 
as  undue  con(  entration  of  resources, 


JMI 


decreased  or  unfair  competition, 
confUcts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regeurding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  27, 
1995. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1 .  The  Royal  Bank  of  Canada, 
Montreal,  Quebec,  Canada;  to  engage  de 
novo  through  its  subsidiary  BFA 
Receivables  Acquisition  Corp., 
Wilmington,  Delaware,  in  acquiring, 
making  and  servicing  receivables,  loans 
or  other  extensions  of  credit  for  BFA's 
account  or  the  account  of  others, 
pursuant  to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  9, 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-903  Filed  1-12-95;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 
[File  No.  951-0013] 

Reckitt  &  Colman  pic;  Proposed 
Consent  Agreement  Witti  Analysis  To 
Aid  Pubic  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  allow, 
among  other  things,  Reckitt  &  Colman  to 
acquire  L&F  Products  Inc.  with  the 
required  prior  approval  on  the  condition 
that  it  sells  its  own  rug  cleaning  assets, 
within  six  months,  to  a  Commission 
approved  acquirer.  If  the  divestiture  is 
not  completed  on  time,  the  consent 
agreement  would  permit  the 
Commission  to  appoint  a  trustee  to 
complete  the  transaction.  In  addition, 
the  consent  agreement  would  require 
the  respondent  to  obtain  Conmussion 


approval,  for  ten  years,  before  acquiring 
any  interest  in  the  carpet-deodorizer 
business  in  the  United  States. 
DATES:  Comments  must  be  received  on 
or  before  March  14,  1995. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  Street  and  Pennsylvania 
Avenue  NW.,  Washington.  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT:  ANN 
MALESTER,  FTC/S-2224,  WASHINGTON,  D.C. 
20580.  (202)  326-2682. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(i)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comments  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 

Commissioners:  Janet  D.  Steiger.  Chairman, 
Mary  L  Azcuenaga,  Roscoe  B.  Starek,  lU, 
Christine  A.  Varney. 

The  Federal  Trade  Commission 
("Commission"),  having  initiated  an 
investigation  of  the  proposed 
acquisition  by  Reckitt  &  Colman  pic 
("Reckitt  &  Colman"),  a  United 
Kingdom  corporation,  of  substantially 
all  of  the  assets  and  liabilities  of  L&F 
Products  Inc.,  a  Delaware  corporation, 
from  Eastman  Kodak  Company,  and  it 
now  appearing  that  Reckitt  &  Colman, 
hereinafter  sometimes  referred  to  as 
"proposed  respondent,"  is  wiUng  lo 
enter  into  an  agreement  containing  an 
order  to  divest  certain  assets  and  cease 
and  desist  from  making  certain 
acquisitions,  and  providing  for  certain 
other  relief: 

It  is  hereby  agreed  by  and  between 
proposed  respondent,  by  its  duly 
authorized  officers  and  attorneys,  and 
counsel  for  the  Commission  that: 

1.  Proposed  respondent  Reckitt  & 
Colman  is  a  corporation  organized, 
existing,  and  doing  business  under  and 
by  virtue  of  the  laws  of  England  and 
Wales  with  its  principal  executive 
offices  located  at  One  Burlington  Lane, 
London,  England  W4  2RW.  Reckitt  & 
Colman  does  business  in  the  United 
States  through  its  wholly-owned 
subsidiary  Reckitt  &  Colman  Inc.,  with 
its  offices  and  principal  place  of 


business  at  1655  Valley  Road,  Wayne. 
New  Jersey  07474-0943. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

3.  Proposed  respondent  waives: 

(a)  any  further  procedural  steps; 

(b)  the  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  all  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  any  claims  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its"  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint,  or  that  the 
facts  as  alleged  in  the  draft  complaint, 
other  than  jurisdictional  facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in. form  and  substance 
with  the  draft  of  complaint  and  its 
decision  containing  the  following  order 
to  divest  and  to  cease  and  desist,  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  with  respect 
thereto.  When  so  entered,  the  order 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  1655  Valley  Road  Wayne.  New  Jersey 
07474-0943  shall  constitute  ser\ice. 


Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  Proposed 
respondent  understands  that  once  the 
order  has  been  issued,  it  will  be 
required  lo  file  one  or  more  compliance 
reports  showing  that  it  has  fully 
complied  with  the  order.  Proposed 
Respondent  further  understands  that  the 
Commission's  approval,  pursuant  to  the 
Commission's  Order  in  Docket  No.  C- 
3306.  of  the  Acquisition,  as  defined  in 
the  following  order,  is  conditioned  upon 
the  proposed  respondent's  compliance 
with  the  tenns  of  the  following  order. 
Proposed  respondent  further 
understands  that  it  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  this  ordpr 
after  it  becomes  final,  or  of  the 
Commission's  Order  in  Docket  No.  C- 
330B. 

Order 

/ 

Definitions 

It  is  ordered  that,  as  used  in  this 
order,  the  following  definitions  shall 
apply: 

A.  "Reckitt  &  Co'man"  means  Reckitt 
&  Colman  pic.  its  predecessors, 
successors  and  assigns,  the  divisions, 
subsidiaries,  affiliates,  companies, 
groups,  partnerships  and  joint  ventures 
that  Reckitt  &  Colman  controls,  directly 
or  indirectly,  and  their  directors, 
officers,  employees,  agents  and 
representatives,  and  their  respective 
successors  and  assigns. 

B.  "Kodak  "  means  Eastman  Kodak 
Company,  its  predecessors,  successors 
and  assigns,  the  divisions,  subsidiaries, 
affiliates,  companies,  groups, 
partnerships  and  joint  ventures  that 
Kodak  controls,  directly  or  indirectly, 
and  their  directors,  officers,  employees, 
agents  and  representatives  and  their 
respective  successors  and  assigns. 

C.  "L&F"means  the  United  States 
Assets  and  Businesses  acquired  by 
Reckitt  &  Colman  in  the  Acquisition. 

D.  "Respondent"  means  Reckitt  & 
Colman. 

E.  "Commission"  means  the  Federal 
Trade  Commission. 

F.  "Acquisition"  means  Reckitt  & 
Colman's  acquisition  of  substantially  all 
of  the  assets  and  liabilities  of  the 
household  products,  professional 


products  and  personal  produ(.ts 
businesses  of  L&F  Products  Inc. 
pursuant  to  an  asset  purchase  agreement 
dated  September  26, 1994,  with 
Eastman  Kodak  Company,  L&F  Products 
Inc.,  a  wholly-owned  subsidiary  of 
Kodak,  and  Sterling  Winthrop  Inc..  a 
wholly-owned  subsidiary  of  L&F 
Products  Inc. 

G.  "Carpet  Deodorizer  Products" 
means  powder  products  designed  to 
combat  and  eliminate  offensive  odors  in 
rugs  and  carpets  that  are  distributed  to 
consumers  primarily  through  grocery, 
drug,  and  mass  merchandise  stores. 
Carpet  Deodorizer  Products  does  not 
include  Rug  Cleaning  Products 

H.  "Carpet  Deodorizer  Assets"  means 
all  of  Reckitt  &  Colman's  United  Stales 
rights,  title  and  interest  in  and  to: 

(1)  Carpet  Deodorizer  Products, 
including,  but  not  limited  to.  the 
brands,  trademarks  and  tradedress 
"Carpet  Fresh",  "Rug  Fresh";  and 

(2)  All  of  Reckitt  &  Colman's  Carpel 
Deodorizer  Products  assets  and 
businesses  delineated  in  Schedule  .X. 
attached  hereto  and  made  a  part  hereof. 

Carpel  Deodorizer  Assets  excludes 
any  assets  or  businesses  acquired  in  the 
Acquisition. 

1.  "Rug  Cleaning  Products"  means 
products  designed  to  clean  rugs  and 
carpets  that  are  applied  by  aerosol 
sprav.  or  in  liquid,  foam  or  other  forms 
and  that  are  distributed  to  consumers 
primarily  through  grocery,  drug,  and 
mass  merchandise  stores.  Rug  Cleaning 
Products  does  not  include  Carpet 
Deodorizer  Products. 

I.  "Rug  Cleaning  Assets'  means  all  of 
Reckitt  &  Colman's  United  States  rights, 
title  and  intere,sl  in  and  to: 

(1)  Rug  Cleaning  Products,  including, 
but  not  limited  to,  the  right  to  use  the 
brands,  trademarks  and  tradedress 
"Woolite  Heavy  Traffic  Carpel  Cleaner". 
"Woolite  One  Step  Carpet  Cleaner". 
"Woolite  Spot  &  Stain  Carpet  Cleaner". 
"Woolite  Fabric  and  Upholstery- 
Cleaner",  and  "Woolite  Pet  Stain  Carpet 
Cleaner"  in  connection  with  the 
production,  marketing  and  sale  of  Rug 
Cleaning  Products;  and 

(2)  all  of  Reckitt  &  Colman's  Rug 
Cleaning  Products  assets  and  businesses 
delineated  in  schedule  B.  attached 
hereto  and  made  a  part  hereof. 

Rug  Cleaning  Assets  e.xcludes  any 
as.sets  or  busines.ses  acquired  in  the 
Acquisition. 

K.  "Woolite  Fabi-ic  Care  Products  ' 
means  products  designed  lo  clean  fabric 
and  clothing  that  are  applied  by  aerosol 
spray,  or  in  liquid,  foam  or  other  forms 
and  that  are  distributed  lo  consumers 
primarily  through  grocerv'.  drug,  and 
mass  merchandise  stores.  Woolite 


3238 


Woolite 


tradem  )rk 


he  retc 


that 


Fabric  Care 
Cleaning 

L.  "Wool 
Reckitt  & 
title  and  i 

(1) 
including 
and 

.  (2)  all  of 
Fabric  Care 
businesses 
attached 

Woolite 
businesses 

M.  "Air 
products 
to  scent  the 
applied  by 
solid,  wick 
distributed 
through 
merchandi 

N.  "Air 
of  Reckitt  & 
rights,  title 

(l)Air 
but  not  lim 
trademarks 
"Air  W-aves 
and  "Airwi 

(2)  all  of 
Freshener 
businesses 
attached  he 

Air  Fresh 


Products  excludes  Ri:g 
Pfcducts. 


Frodi 


■  bu; 


assets  or 
Acquisition 

II 


Divestiture 


it 


I  li 


as; 


a  5 


cf 


It  is  orde 

A.  Recki 
Carpet  Deo( 
and  in  gooc 
of  the  date 
shall  also  d 
ancillary 
arrangements 
the  market 
competitiv 
Deodorizer 
that  Reckitt 
divest  nay 
Assets  iden 
if  such  asse 
acquirer. 

B.  Reckit 
Carpet  Deo( 
acquirer 
of  the  Comr  i 
manner  tha 
of  the  ComiTi 
divestiture 
Assets  is  to 
the  assets 
enterprise 
businesses 
Deodorizer 


a: 


JMI 


Federal  Register  /  Vol.  60.  No.  9  /  Friday.  January  13,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  9  /  Friday,  Jdouary  13,   1995  /  Notices 


3239 


te  Assets  '  means  all  of 
Cfclman's  United  States  rights, 
n^rest  in  and  to: 

Fabric  Care  Products, 
ut  not  limited  to.  the  brand 

"Woolite";  and 
leckitt  &  Colman's  Woolite 
Products  assets  and 
ielineated  in  Schedule  C, 

o  and  made  a  part  hereof, 
y  issets  excludes  any  as.sets  or 
cquired  in  the  Acquisition, 
freshener  Products"  means 
are  specifically  designed 
air  in  the  home  that  are 
erosol  spray,  or  in  liquid, 
or  other  forms  and  that  are 
to  consumers  primarily 
grc  :;er)-,  drug,  and  mass 
stores. 
Freshener  Assets"  means  all 
Colman's  United  States 
md  interest  in  and  to: 
Fr  jshener  Products,  including, 
ted  to.  the  brands  and 
Airuick",  "Stick  Ups", 
,  "Wizard  ",  "Botanicals", 
;k  Neutra  Air";  and 
teckitt  &  Colman's  Air 

ucts  assets  and 
Ielineated  in  Schedule  D. 
etc  and  made  a  part  hereof. 
?ner  Assets  excludes  any 
inesses  acquired  in  the 


3f  Carpet  Deodorizer  Assets 


ned  that; 
&  Colman  shall  divest  the 
orizer  Assets,  absolutely 
faith,  within  six  (6)  months 

is  order  becomes  final,  and 
vest  such  additional 
ets  and  effect  such 
as  are  necessary  to  assure 

ility.  viability,  and 
ftiess  of  the  Carpet 
(\ssets;  provided,  however, 
&  Colman  is  not  required  to 

the  Carpet  Deodorizer 

fied  in  Schedule  A,  Part  2. 
s  are  not  required  by  the 


&  Colman  shall  divest  the 
orizer  Assets  only  to  an 
receives  the  prior  approval 
ission,  and  only  in  a 
receives  the  prior  approval 
ission.  The  purpose  of  the 

)f  the  Carpet  Deodorizer 

ensure  the  continuation  of 
an  ongoing,  viable 
(iigaged  in  the  same 

n  which  the  Carpet 

\ssets  presently  are 


employed,  and  to  remedy  the  lessening 
of  competition  resulting  from  the 
Acquisition  as  alleged  in  the 
Commission's  complaint. 

C.  Upon  reasonable  notice  from  the 
acquirer  of  the  Carpet  Deodorizer  Assets 
to  Reckitt  &  Colman,  for  a  period  of  six 
(R)  months  following  the  date  of  the 
divestiture.  Reckitt  &  Colman  shall 
provide  such  personnel,  information, 
assistance,  advice  and  training  to  the 
acquirer  as  is  necessary  to  transfer  the 
Carpet  Deodorizer  Assets  pursuant  to 
Paragraph  II.  A.  of  this  order  and 
establish  such  business  as  a  viable, 
ongoing  concern.  Such  assistance  shall 
include  reasonable  consultation  with 
knowledgeable  employees  of  Reckitt  & 
Colman  as  neces.sary  to  satisfy  the 
acquirer's  management  that  its 
personnel  are  appropriately  trained  in 
the  manufacture,  distribution  and 
marketing  of  Carpet  Deodorizer 
Products.  Reckitt  &  Colman  shall  not 
charge  the  acquirer  a  rate  more  than  its 
own  direct  costs  for  providing  such 
assistance. 

D.  Reckitt  &  Colman  shall  cooperate 
and  assist  the  acquirer  in  obtaining 
approvals  for  the  transfer  of  all 
registrations,  leases,  licenses, 
certifications,  permits,  or  similar 
documents  relating  to  the  Carpet 
Deodorizer  Assets. 

E.  Reckitt  &  Colman  .shall  take  such 
actions  as  are  necessary  to  maintain  the 
viability  and  marketability  of  the  Carpet 
Deodorizer  Assets  and  to  prevent  the 
destruction,  removal,  wasting, 
deterioration  or  impairment  of  any  of 
the  Carpet  Deodorizer  Assets  except  in 
the  ordinary  course  of  business  and 
except  for  ordinary  wear  and  tear. 

/// 

Rug  Cleaning  Divestiture 

It  is  further  ordered  that: 

A.  Re<:kitt  &  Colman  shall  divest, 
absolutely  and  in  good  faith,  within  six 
(B)  months  of  the  date  the  Commission 
approves  the  Acquisition  pursuant  to 
Paragraph  V  of  the  order  in  Docket  No. 
C-3306.  the  Rug  Cleaning  Assets,  and 
shall  also  divest  such  additional 
ancillary  assets  and  effect  such 
arrangements  as  are  necessary  to  assure 
the  marketability,  viability,  and 
competitiveness  of  the  Rug  Cleaning 
Assets;  provided,  however,  that  Reckitt 
&  Colman  is  not  required  to  divest  any 
of  th&Rug  Cleaning  Assets  identified  in 
Schedule  B,  Part  2,  if  such  assets  are  not 
required  by  the  acquirer. 

B.  Reckitt  &  Colman  shall  divest  the 
Rug  Cleaning  Assets  only  to  an  acquirer 
that  receives  the  prior  approval  of  the 
Commission,  and  only  in  a  manner  that 
receives  the  prior  approval  of  the 


Commission.  The  purpose  of  the 
divestiture  of  the  Rug  Cleaning  Assets  is 
to  ensure  the  continuation  of  the  assets 
as  an  ongoing,  viable  enterprise  engaged 
in  the  same  businesses  in  which  the  Rug 
Cleaning  Assets  pre.sently  are  employed 
and  to  remedy  the  lessening  of 
competition  resulting  from  the 
Acquisition  as  described  in  the 
Commission's  letter  approving  the 
Acquisition. 

C.  Upon  reasonable  notice  from  the 
acquirer  of  the  Rug  Cleaning  Assets  to 
Reckitt  &  Colman,  for  a  period  of  six 
months  following  the  date  of  the 
divestiture.  Reckitt  &  Colman  shall 
provide  such  personnel,  information, 
assistance,  advice  and  training  to  the 
acquirer  as  is  necessary  to  transfer  the 
Rug  Cleaning  Assets  pursuant  to 
Paragraph  III.  A.  of  this  order  and 
establish  such  business  as  a  viable, 
ongoing  concern.  Such  assistance  shall 
include  reasonable  consultation  with 
knowledgeable  employees  of  Reckitt  & 
Colman  to  satisfy  the  acquirer's 
management  that  its  personnel  are 
appropriately  trained  in  the 
manufacture,  distribution  and  marketing 
of  Rug  Cleaning  Products.  Reckitt  & 
Colman  shall  not  charge  the  acquirer  a 
rate  more  than  its  own  direct  costs  for 
providing  such  assistance. 

D.  Reckitt  &  Colman  shall  cooperate 
and  assist  the  acquirer  in  obtaining 
approvals  for  the  transfer  of  all 
registrations,  leases,  licenses, 
certifications,  permits,  or  similar 
documents  relating  to  the  Rug  Cleaning 
Assets. 

E.  Reckitt  &  Colman  shall  take  such 
actions  as  are  necessary  to  maintain  the 
viability  and  marketability  of  the  Rug 
Cleaning  Assets  to  prevent  the 
destruction,  removal,  wasting, 
deterioration  or  impairment  of  any  of 
the  Rug  Cleaning  Assets  except  in  the 
ordinary  course  of  business  and  except 
for  ordinary  wear  and  tear 

IV 

Trustee  provisions 

It  is  further  ordered  that: 
A.  (1)  If  Reckitt  &  Colman  has  not 
divested,  absolutely  and  in  good  faith 
and  with  the  Commissions  prior 
approval  the  Carpet  Deodorizer  Assets 
within  six  (6)  months  of  the  date  this 
order  becomes  final,  the  Commission 
may  appoint  a  trustee  to  divest  the 
Carpet  Deodorizer  Assets  and  the  Air 
Freshener  Assets;  provided,  however, 
that  the  trustee  is  not  required  to  divest 
any  of  the  Carpet  Deodorizer  Assets 
identified  in  Schedule  A,  Part  2,  or  any 
of  the  Air  Freshener  Assets  identified  in 
Schedule  D,  Part  2,  if  such  assets  are  not 
required  by  the  acquirer 


(2)  If  Ret  kitt  &  Colman  has  not 
divested,  absolutely  and  in  good  faith 
and  with  the  Commission's  prior 
approval  the  Rug  Cleaning  Assets 
within  six  (6)  months  of  the  date  the 
Commission  approves  the  Acquisition 
pursuant  to  the  order  in  Docket  No.  C- 
330ri,  the  Commi.ssion  may  appoint  a 
trustee  to  dive.st  the  Rug  Cleaning  Assets 
and  the  Woolite  As.sets;  provided, 
however,  that  the  trustee  is  not  required 
to  divest  any  of  the  Rug  Cleaning  Assets 
identified  in  Schedule  B,  Part  2,  or  any 
of  the  Woolite  Assets  identified  in 
Schedule  C,  Part  2,  if  such  assets  are  not 
required  by  the  acquirer. 

B.  In  the  event  the  Commission  or  the 
Attorney  General  brings  an  action 
pursuant  to  §  5(  J)  of  the  Federal  Trade 
Commission  Act.  15  U.S.C.  §45|7).  or 
anv  other  statute  enforced  by  the 
Commission,  Reckitt  &  Colman  shall 
consent  to  the  appointment  of  a  trustee 
in  such  action.  Neither  the  appointment 
of  a  tnistee  nor  a  decision  not  to  appoint 
a  trustee  under  this  Paragraph  shall 
preclude  the  Commission  or  the 
Attorney  General  from  seeking  civil 
penalties  or  any  other  relief  available  to 
it,  including  a  court-appointed  trustee, 
pursuant  to  Section  5(7)  of  the  Federal 
Trade  Commi.ssion  Act,  or  any  other 
statute  enforced  by  the  Commission,  for 
any  failure  by  Reckitt  &  Colman  to 
complv  with  this  order,  or  the  order  in 
Docket  No.  C-3306. 

C.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  IV.A.(l)  or  Paragraph  IV.A.(2) 
of  this  order,  Reckitt  &  Colman  shall 
consent  to  the  following  terms  and 
conditions  regarding  the  trustee's 
powers,  duties,  authorities,  and 
responsibilities. 

1.  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of  Reckitt 
&  Colman,  which  consent  shall  not  be 
unreasoinbly  withheld.  The  trustee 
shall  he  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitures.  If  Reckitt  &  Colman  has  not 
opposed,  in  writing,  including  the 
reasons  for  opposing,  the  selection  of 
anv  proposed  trustee  within  ten  (10) 
davs  after  notice  by  the  staff  of  the 
Commission  to  Reckitt  &  Colman  of  the 
identity  of  any  proposed  trustee.  Reckitt 
Ik  Colman  shall  be  deemed  to  have 
consented  to  the  selection  of  the 
proposed  trustee. 

2.  Subject  to  the  prior  approval  of  the 
Cdinmission  and  under  the  terms  and 
conditions  described  in  Paragraph  IV. A. 
of  this  order,  the  trustee  shall  have  the 
exclusive  power  and  authority  to  divest 
the  Carpet  Deodorizer  Assets  and  the 
Air  Freshener  Assets,  and/or  the  Rug 
Cleaning  Assets  and  the  Woolite  Assets, 
together  with  any  additional,  incidental 


assets  of  Reckitt  «t  Colman  that  may  be 
reasonably  necessary  to  assure  the 
viability  and  competitiveness  of  the 
Carpet  Deodorizer  Assets  and  the  Air 
Freshener  Assets,  and/or  the  Rug 
Cleaning  Assets  and  the  Woolite  Assets. 

3.  Within  ten  (10)  days  after  the 
appointment  of  the  trustee,  Reckitt  & 
Colman  shall  execute  a  trust  agreement 
that,  subject  to  the  prior  approval  of  the 
Commission,  and,  in  the  case  of  a  court- 
appointed  trustee,  of  the  court,  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  effect  the  divestiture(s) 
require  by  this  order. 

4.  The  trustee  shall  have  twelve  (12) 
months  from  the  dafn  the  Commission 
approves  the  trust  agreement  described 
in  Paragraph  IV.C.3.  of  this  order  to 
accomplish  the  divestiture(s).  If. 
however,  at  the  end  of  the  twelve-month 
period,  the  trustee  has  submitted  a  plan 
of  divestiture  or  believes  that 
divestiture(s)  can  be  accomplished 
within  a  reasonable  time,  the  divestiture 
period  may  be  extended  by  the 
Commission  or,  in  the  case  of  a  court- 
appointed  trustee,  by  the  court; 
provided,  however,  the  Commission 
mav  only  extend  the  divestiture  period 
two  (2)  times. 

5.  The  trustee  shall  have  full  and 
complete  access  (subject  to  the  terms 
and  conditions  described  in  Paragraph 
IV. A.  of  this  order)  to  the  personnel, 
books,  records,  and  facilities  related  to 
the  Carpet  Deodorizer  Assets,  Air 
Freshener  Assets,  Rug  Cleaning  Assets 
and  Woolite  Assets  and  to  any  other 
relevant  information,  as  the  trustee  may 
reasonably  request.  Reckitt  &  Colman 
shall  develop  such  financial  or  other 
information  as  such  t.-ustee  may  request 
and  shall  cooperate  with  the  trustee. 
Reckitt  &  Colman  shall  take  no  action  to 
interfere  w  ith  or  impede  the  trustees 
accomplishment  of  the  divestiture(s). 
Any  delays  in  the  divestiture(s)  caused 
by  Reckitt  &  Colman  shall  extend  the 
time  for  divestiture  under  this 
Paragraph  in  an  amount  equal  to  the 
delay,  as  determined  by  the  Commission 
or,  for  a  court-appointed  trustee,  by  the 
court. 

fi.  Subject  to  Reckitt  &  Colmans 
absolute  and  unconditional  obligation  to 
divest  at  no  minimum  price  the  assets 
described  in  Paragraph  IV. A.  of  this 
order  (and  subject  to  the  terms  and 
conditions  described  in  Paragraph  IV. .^. 
of  this  order),  and  to  remedy  the 
lessening  of  competition  resulting  from 
the  Acquisition  as  alleged  in  the 
Commission's  complaint  and  as 
described  in  the  Commission's  letter 
approving  the  Acquisition,  the  trustee 
shall  use  his  or  her  best  efforts  to 
negotiate  the  most  favorable  price  and 
terms  available  with  each  acquirer  for 


eac+i  divestiture  descril)ed  in  Paragraph 
IV.  A  of  this  order.  If  the  trustee  receives 
bona  fide  offers  from  more  than  one 
acquirer  for  each  divestiture,  and  if  the 
Commission  determines  to  app.'ove 
more  than  one  such  acquirer,  the  trustee 
shall  divest  the  assets  described  in 
Paragraph  IV.  A.  of  this  order  to  each 
acquirer  selected  by  Reckitt  &  Colman 
from  among  those  approved  by  the 
Commission  for  each  divestiture. 

7.  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  Reckitt  &  Colman.  on  sut.li 
reasonable  and  customary  terms  and 
conditions  as  the  Commission  or  a  court 
may  set.  The  trustee  shall  have  authority 
to  employ,  at  the  cost  and  expense  of 
Reckitt  &  Colman,  such  consultants, 
accountants,  attorneys,  investment 
bankers,  business  brokers,  appraisers, 
and  other  representatives  and  assistants 
as  are  reasonably  necessary  to  carr\  out 
the  trustees  duties  and  responsibilities. 
The  trustee  shall  account  for  all  monies 
derived  from  the  sale  and  all  expenses 
incurred.  After  approval  by  the 
Commission  and.  in  the  case  of  a  court 
appointed  trustee,  by  the  court,  of  the 
account  of  tlie  trustee,  including  fees  f(ir 
his  or  her  ser\ices.  all  remaining  monies 
shall  be  paid  at  the  direction  of  Reckitt 
&  Colman  and  the  trustee's  power  shall 
be  terminated.  The  trustee's 
compensation  shall  be  based  at  least  in 
significant  part  on  a  commission 
arrangement  contingent  on  the  trustw^'s 
divesting  the  assets  described  in 
Paragraph  IV..^.  of  this  order. 

8.  Reckitt  &  Colman  shall  indenniify 
the  tnistee  and  hold  the  trustee 
harmless  against  any  losses,  claims.    , 
damages,  liabilities,  or  expenses  arising 
out  of.  or  in  connection  with,  the 
performance  of  the  trusteeship, 
including  all  reasonable  fees  of  counsnl 
and  other  expenses  incurred  in 
conne(  tion  with  the  preparation  for.  it 
defense  of  any  claim,  whether  or  ntit 
resulting  in  anv  liability,  except  to  the 
extt-nt  that  such  liabilities,  clainL«;.  nr 
expenses  result  from  misfeasam  e.' 
negligence,  willful  or  wanton  art.>.  or 
bad  faith  by  the  trustee. 

9.  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  IV. A.  cf  this 
order. 

10.  The  Commission  or.  in  the  cast-  uf 
a  court-appointed  trustee,  the  (  ourt. 
may  oti  its  own  initiative  or  at  the 
request  of  the  trustee  issue  such 
additional  orders  or  directions  as  i;ia> 
be  necessary  or  appropriate  to 
accomplish  each  divestiture  reqi.ir»-d  ii> 
this  order. 

11.  The  trustee  shall  have  no 
obligation  or  authority  to  operate  cr 
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maintain  the  issets  described  in 
Paragraph  IV,  i\.  of  this  order. 

12.  The  tnj  ;tee  shall  report  in  writing 
to  Reckitt  &  C  olman  and  to  the 
Commission  nvery  thirty  (30)  days 
concerning  th  e  trustee's  efforts  to 
accomplish  tfte  divestitures. 


Hold  Separat  > 


It  is  further 
Colman  shall  compU 
the  Agreemer  t 
attached  to  t 
hereof  as  Appe 
Hold  Separat 
according  to 
Colman  has  c  i 
Cleaning  Assits 
Deodorizer  Assets 
order. 

VI 


Prior  approvi  I 


It  is  further 
year  period 
this  order 
Colman  shall 
approval  of 
indirectly,  th 
partnerships 

(1)  acquire 
equity  or 
corporate  or 
at  the  time 
within  the  t 


the! 


oth«r 


acquisition 
production 
resale  of 
the  United 

(2)  acquire 
previously  u 
use)  in  the 
sale  for  resale 
Products  in 

Provided, 
Paragraph  \'I 
acquisition  o 
acquired  in 
business. 

VII 


Compliance  I  eports 


It  is 

A.  Within 
date  this  ordci- 
sixty  (60)  d 
Colman  has  fi 


lavs 


le- 


provisions 
V  of  this  ord 
submit  to  the 
wTitten  repor 
manner  and 
comply,  is  cofn 
with  those 
shall  include 
among  other 
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ordered  that  Reckitt  & 
y  with  all  terms  of 
to  Hold  Separate, 
is  order  and  made  a  part 
ndix  I,  The  Agreement  to 
shall  continue  in  effect 
s  terms  until  Reckitt  & 
vested  all  of  the  Rug 
and  all  of  the  Carpet 
as  required  by  this 


ordered  that,  for  a  ten  (10) 
cdmmencing  on  the  date 
becames  final,  Reckitt  & 
not,  without  the  prior 

Commission,  directly  or 
lough  subsidiaries, 
)r  otherwise: 
my  stock,  share  capital, 
interest  in  any  concern, 
rjon-corporate,  engaged  in 
ofpuch  acquisition,  or 
years  preceding  such 
gaged  in  the  development, 
stribution.  or  sale  for 
Carpfet  Deodorizer  Products  in 


W3 

ei 


St  ites:  or 


s  jd 


mi  nu 


inv  assets  used  or 
(and  still  suitable  for 
facture,  distribution,  or 
of  Carpet  Deodorizer 
e  United  States, 
wever.  that  this 
>hall  not  apply  to  the 
products  or  services 
ordinary  course  of 


tl 
ho 


tie 


furtheriordered  that: 

xty  (60)  days  after  the 
becomes  final  and  every 
thereafter  until  Reckitt  & 
lly  complied  with  the 
of  Paragraphs  II,  III,  IV  and 
Reckitt  &  Colman  shall 
Commission  a  verified 
setting  forth  in  detail  the 
ft)rm  in  which  it  intends  to 
plying,  and  has  complied 
isions.  Reckitt  &  Colman 
in  its  compliance  reports, 
hings  that  are  required 


pr  )vis 


from  time  to  time,  a  full  descri-ption  of 
all  substantive  contacts  or  negotiations 
for  each  divestiture,  including  the 
identity  of  all  parties  contacted.  Reckitt 
&  Colman  also  shall  include  in  its 
compliance  reports,  subject  to  any 
legally  recognized  privilege,  copies  of 
all  written  communications  to  and  from 
such  parties,  all  internal  memoranda, 
and  all  reports  and  recommendations 
concerning  each  divestiture. 

B.  One  (1)  year  from  the  date  this 
order  becomes  final  and  annually 
thereafter  for  nine  (9)  years  on  the 
anniversary  date  of  this  order,  Reckitt  & 
Colman  shall  submit  to  the  Commission 
a  verified  written  report  setting  forth  in 
detail  the  manner  and  form  in  which  it 
has  complied  and  is  complying  with 
this  order. 

V77/ 

Access 

It  is  further  ordered  that,  for  the 
purposes  of  determining  or  securing 
compliance  with  this  order,  and  subject 
to  any  legally  recognized  privilege, 
upon  written  request  and  on  reasonable 
notice  to  Reckitt  &  Colman,  Reckitt  & 
Colman  shall  permit  any  duly 
authorized  representatives  of  the 
Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
Reckitt  &  Colman  or  L&F  relating  to  any 
matters  contained  in  this  consent  order; 
and 

B.  Upon  five  (5)  days"  notice  to 
Reckitt  &  Colman,  and  without  restraint 
or  interference  from  Reckitt  &  Colman. 
to  interview  officers  or  employees  of 
Reckitt  &  Colman  or  L&F,  who  may  have 
counsel  present,  regarding  such  matters. 

IX 

Coqjorafe  Change 

It  is  further  ordered  that  Reckitt  & 
Colman  shall  notif\'  the  Commission  at 
least  thirty  (30)  days  prior  to  any 
proposed  change  in  the  corporate 
respondent  such  as  dissolution, 
assignment,  sale  resulting  in  the 
emergence  of  a  successor  corporation,  or 
the  creation  or  dissolution  of 
subsidiaries  or  any  other  change  in  the 
corporation  that  may  affect  compliance 
obligations  arising  out  of  the  order. 

Schedule  A 

Reckitt  &  Colman  shall  divest  all  of 
the  Carpet  Deodorizer  Products  assets 
and  businesses  pursuant  to  the  terms  of 
this  order.  The  assets  and  businesses 
identified  in  Paragraph  I.H.(2)  of  this 


order  shall  include  all  assets,  properties 
business  and  goodwill,  tangible  and 
intangible,  utiHzed  by  Reckitt  &  Colman 
in  the  development,  production, 
distribution  and  sale  of  Carpel 
Deodorizer  Products  in  the  United 
States,  including,  but  not  limited  to,  the 
following: 

Part  1 

(1)  all  customer  lists,  vendor  lists, 
catalogs,  sales  promotion  literature, 
existing  advertising  materials,  marketing 
information,  product  development 
information,  research  materials, 
technical  information,  management 
information  systems,  software, 
inventions,  trade  secrets,  technology, 
know-how,  specifications,  designs, 
drawings,  processes  and  quality  control 
data; 

(2)  intellectual  property  rights, 
patents  and  patent  applications  and  the 
formulas,  copyrights,  trademarks,  trade 
names,  tradedress,  service  marks,  and 
UPC  codes; 

(3)  all  rights,  title  and  interest  in  and 
to  the  contracts  entered  in  the  ordinary 
course  of  business  with  customers 
(together  with  associated  bid  and 
performance  bonds),  suppliers,  sales 
representatives,  brokers  and 
distributors,  agents,  inventors,  product 
testing  and  laboratory  research 
institutions,  providers  of  electroaic  data 
exchange  services,  personal  property 
lessors,  personal  property  lessees, 
licensers,  licensees,  consignors  and 
consignees; 

(4)  all  rights  under  warranties  and 
guarantees,  express  or  implied; 

(5)  all  Environmental  Protection 
Agency  and  all  other  federal  and  state 
regulatory  agency  registrations  and 
applications,  and  all  documents  related 
thereto; 

(6)  all  books,  records,  files,  financial 
statements,  business  plans  and 
supporting  documents: 

(7)  all  items  of  prepaid  expense;  and 

(8)  a  perpetual  license  at  no  royalty  to 
use  the  brands,  trademarks  and 
tradedress  "Airwick  Neutra  Air"  and 
"Botanicals""  in  connection  with  the 
production,  marketing  and  sale  of 
Carpet  Deodorizer  Products  in  the 
United  States. 

Part  2 

(1)  a  perpetual  license  at  no  royalty  to 
use  the  brand,  trademark  and  tradedress 
"Airwick""  in  connection  with  the 
production,  marketing  and  sale  of 
Carpet  Deodorizer  Products  in  the 
United  States: 

(2)  all  machinery,  fixtures,  equipment, 
molds,  vehicles,  furniture,  tools  and  all 
other  tangible  personal  property: 

(3)  inventory; 


(4)  accounts  and  notes  receivable;  and 

(5)  all  rights,  title  and  interest  in  and 
to  owned  or  leased  real  property, 
together  with  appurtenances,  licenses 
and  permits. 

Schedule  B 

Reckitt  &  Colman  shall  divest  all  of 
the  Rug  Cleaning  Products  assets  and 
businesses  pursuant  to  the  terms  of  this 
order.  The  assets  and  business 
identified  in  Paragraph  I.J.  (2)  of  this 
order  shall  include  all  assets,  properties, 
business  and  goodwill,  tangible  and 
intangible,  utilized  by  Reckitt  &  Colman 
in  the  development,  production, 
distribution  and  sale  of  Rug  Cleaning 
Produ(,ts  in  the  United  States, 
including,  but  not  limited  to,  the 
following: 

Part  1 

(1)  a  perpetual  license  at  no  royalty  to 
use  the  brand,  trademark,  and 
tradedress  "VVoolite"  in  connection 
with  the  production,  marketing  and  sale 
of  Rug  Cleaning  Products  in  or  into  the 
United  States; 

(2)  all  customer  lists,  vendor  lists, 
catalogs,  sales  promotion  literature, 
existing  advertising  materials,  marketing 
information,  product  development 
information,  research  materials, 
technical  information,  management 
information  systems,  software, 
inventions,  trade  secrets,  technology, 
know-how,  specifications,  designs, 
drawings,  processes  and  quality  control 
data; 

(3)  intellectual  property  rights, 
patents  and  patent  applications  and  the 
formulas,  copyrights,  trademarks,  trade 
names,  service  marks,  and  UPC  codes: 

(4)  all  rights,  title  and  interest  in  and 
to  the  contracts  entered  in  the  ordinary 
course  of  business  with  customers 
(together  with  associated  bid  and 
performance  bonds),  suppliers,  sales 
representatives,  brokers  and 
distributors,  agents,  inventors,  product 
testing  and  laboratory  research 
institutions,  providers  of  electronic  data 
e.xchange  services,  personal  property 
lessors,  persona!  property  lessees, 
licensors,  licensees,  consignors  and 
consignees: 

(5)  all  rights  under  warranties  and 
guarantees,  express  or  implied; 

(n)  all  Environmental  Protection 
Agency  and  all  other  federal  and  state 
regulatory  agency  registrations  and 
applications,  and  all  documents  related 
thereto; 

(7)  all  books,  records,  files,  financial 
statements,  business  plans  and 
supporting  documents;  and 

(8)  all  items  of  prepaid  expense 


Part  2 

(1)  all  machinery,  fixtures,  equipment, 
molds,  vehicles,  furniture,  tools  and  all 
other  tangible  personal  property; 

(2)  inventory; 

(3)  accounts  and  notes  receivable;  and 

(4)  all  rights,  title  and  interest  in  and 
to  owned  or  leased  real  property, 
together  with  appurtenances,  licenses 
and  permits. 

Schedule  C 

The  trustee  shall  divest  all  of  the 
Woolite  Fabric  Care  Products  assets  and 
businesses  pursuant  to  the  terms  of  this 
order.  The  assets  and  businesses 
identified  in  Paragraph  I.L.(2)  of  this 
order  shall  include  all  assets,  properties, 
business  and  goodwill,  tangible  and 
intangible,  utilized  by  Reckitt  &  Colman 
in  the  development,  production, 
distribution  and  sale  of  VVoolite  Fabric 
Care  Products  in  the  United  States, 
including,  but  not  limited  to,  the 
following: 

Part  1 

(1)  all  customer  lists,  vendor  lists, 
catalogs,  sales  promotion  literature, 
existing  advertising  materials,  marketing 
information,  product  development 
information,  research  materials, 
technical  information,  management 
information  systems,  software, 
inventions,  trade  secrets,  te<:hnology, 
know-how,  specifications,  designs, 
drawings,  processes  and  quality  control 
data; 

(2)  intellectual  property  rights, 
patents  and  patent  applications  and  the 
formulas,  copvTights,  trademarks,  trade 
names,  tradedress,  service  marks,  and 
UPC  codes; 

(3)  all  rights,  title  and  interest  in  and 
to  the  contracts  entered  in  the  ordinary 
course  of  business  with  customers 
(together  with  associated  bid  and 
performance  bonds),  suppliers,  sales 
representatives,  brokers  and 
distributors,  agents,  inventors,  produt  t 
testing  and  laboratory  research 
institutions,  providers  of  electronic  data 
exchange  services,  personal  property 
lessors,  personal  property  lessees, 
licensors,  lic:ensees,  consignors  and 
consignees; 

(4)  all  rights  under  warranties  and 
guarantees,  express  or  implied: 

(5)  all  Environmental  Protection 
Agency  and  all  other  federal  and  state 
regulatory  agency  registrations  and 
applications,  and  all  documents  related 
thereto, 

(6)  all  books,  records,  files,  financial 
.statements,  business  plans  and 
supporting  documents:  and 

(7)  all  items  of  prepaid  expense. 


Part  2 

(1)  all  machinery,  fixtures,  equipment, 
molds,  vehicles,  furniture,  tools  and  all 
other  tangible  personal  property: 

(2)  inventory: 

(3)  accounts  and  notes  receivable,  and 

(4)  all  rights,  title  and  interest  in  and 
to  owned  or  leased  real  property , 
together  with  appurtenances,  licenses 
and  permits. 

Schedule  D 

The  trustee  shall  divest  all  of  the  Air 
Freshener  Products  assets  and 
businesses  pursuant  to  the  terms  of  this 
order.  The  assets  and  businesses 
identified  in  Paragraph  I.N. (2)  of  this 
order  shall  include  all  assets,  properties, 
business  and  goodwill,  tangible  and 
intangible,  utilized  by  Reckitt  &  Colman 
in  the  development,  prcxluction. 
distribution  and  sale  of  Air  FresluMu-r 
Products  in  the  United  States, 
including,  but  not  limited  to  th«> 
following: 

Port  1 

(1)  all  customer  lists,  vendor  lists, 
catalogs,  sales  promotion  literature, 
existing  advertising  materials,  marketing 
information,  product  development 
information,  research  materials. 
technic;al  information,  management 
information  systems,  software, 
inventions,  trade  secrets,  technology, 
know-how,  specifications,  designs, 
drawings,  prcx^sses  and  quality  control 
data; 

(2)  intellectual  property  rights, 
patents  and  patent  applications  and  the 
formulas,  copyrights,  trademarks,  trade 
names,  tradedress,  ser\ice  marks,  and 
ITC  codes; 

(3)  all  rights,  title  and  interest  in  and 
to  the  contracts  entered  in  the  ordinarv 
course  of  business  with  customers 
(together  with  asscxriated  bid  and 
performance  bonds),  suppliers,  sales 
representatives,  brokers  and 
distributors,  agents,  inventors,  produi  t 
testing  and  laboratory  research 
institutions,  providers  of  electronic  dat.i 
exchange  sen.  ices,  personal  property 
lessors,  personal  property  lessees, 
licensors,  licensees,  consignors  and 
consignees: 

(4)  all  rights  under  warranties  and 
guarantees,  express  or  implied. 

(5)  all  Environmental  Protection 
Agencv  and  all  other  federal  and  state 
regulaiory  agency  registrations  and 
applications,  and  all  documents  related, 
thereto: 

(6)  all  books,  records,  files.  fin.-UiC  i.il 
statements,  business  plans  and 
supporting  documents:  and 

(7)  all  items  of  prepaid  expense. 
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Part  2 

(Dall 
molds,  vehi 
other  tangibib 


machinery,  fixtures,  equipment, 
es,  furniture,  tools  and  all 
personal  property; 


(2)  inventdry 

(3) accoun 

(4)  all  righ 
to  owned  or 
together  wit! 
and  permits 

Appendix  I- -Agreement  to  Hold 
Separate 


t  le 


This  Agreement 
("Hold  Sepa  at 
Reckitt  &  Co|man 
Colman"),  a 
existing,  and 
by  virtue  of 
Wales,  with 
place  of  busifiess 
Lane.  Lond 
does  businesk 
through  its  w  holly 
Reckitt  &  Co!  man 
and  principa 
Valley  Road, 
0943;  and  tho 
Commission 
independent 
Government 
Federal  Tradt 
15  U.S.C.  § 
"Parties 


i4l 


to  Hold  Separate 
e")  is  by  and  between 
pic  ("Reckitt  & 
;orporation  organized, 
doing  business  under  and 

laws  of  England  and 
ts  office  and  principal 
at  One  Burlington 
4W  2RW.  England,  which 
in  the  United  States 
owned  subsidiary 
Inc..  with  its  offices 
place  of  business  at  1655 
Wayne,  New  Jersey  07474- 
Federal  Trade 
("the  Commission"),  an 
agency  of  the  United  States 
established  under  the 
Commission  Act  of  1914, 
et  seq.  (collectively  the 


Premises 


en 


Whereas, 
Reckitt  & 
agreement  w 
Company  (" 
substantially 
assets  and  li 
products, 
personal  proil 
Products  Inc 
businesses  hi 
•L&F  ■),  as 
of  certain  w 
L&F  or  Koda 
the  United 
"Acquisition 

IVhereos, 
Commission 
&  Colman,  is 
made  final  i 
that  the  acqu 
of  the  Boyle 
American 
violated  Sect 
amended, 15 
of  the  Federa 
("FTC  Act 
[In  the  Matte  ■ 
FTC  Docket 

Whereas, 
3306  provid 
(10)  years 
acquire,  wi 
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s  and  notes  receivable,  and 
s,  title  and  interest  in  and 
eased  real  property, 
appurtenances,  licenses 


September  26,  1994 
entered  into  an 
th  Eastman  Kodak 
I^odak")  to  acquire 
all  of  the  United  States 
ilities  of  the  household 

ional  products  and 
ucts  businesses  of  L&F 
(such  assets  and 
reinafter  referred  to  as 
II  as  the  voting  securities 
-owned  subsidiaries  of 
that  sell  products  outside 

(hereinafter 
');  and 

October  22,  1990,  the 
with  the  consent  of  Reckitt 
ed  its  complaint  and 
Order  to  settle  charges 
sition  by  Reckitt  &  Colman 
i4idway  Division  of 

Products  Corporation 

on  7  of  the  Clayton  Act,  as 

U.S.C.  §  18,  and  Section  5 

Trade  Commission  Act 

as  amended,  15  U.S.C.  §45 

of  Beckett  &■  Colman  pic. 

C-3306);  and 
le  Order  in  Docket  No.  C- 
that  for  a  period  often 
&  Colman  shall  not 
the  prior  approval  of 


Col  man 


cb 
pr(  fessi 


W! 


hDllv- 


Slates 


en 


s;.u 


Heme 


!Jo. 


es 


Re  ;kitt 
thout 


the  Commission,  directly  or  indirectly 
through  subsidiaries,  partnerships,  or 
otherwie,  any  interest  in,  or  the  whole 
or  any  part  of  the  stock  or  share  capital 
of  any  person  or  business  that  is 
engaged  in  the  rug  cleaning  products 
business  in  the  United  States,  or,  except 
in  the  ordinary  course  of  business,  any 
assets  used  or  previously  used  in  (and 
still  suitable  for  use  in)  the  rug  cleaning 
products  business;  and 

Whereas,  Reckitt  &  Colman  products 
and  markets,  among  other  things.  Carpet 
Deodorizer  Products  and  Rug  Cleaning 
Products,  as  defined  in  Paragraph  I  of 
the  Agreement  Containing  Consent 
Order  ("Consent  Agreement"  or 
"Consent  Order")  to  which  this  Hold 
Separate  is  attached  and  made  a  part 
thiereof  as  Appendix  I;  and 

Whereas,  L&F,  with  its  principal 
office  and  place  of  business  located  at 
225  Summit  Avenue,  Montvale,  New 
Jersey  07645-1575,  produces  and 
markets,  among  other  things.  Carpet 
Deodorizer  Products  and  Rug  Cleaning 
Products,  as  defined  in  Paragraph  I  of 
the  Consent  Order;  and 

Whereas,  the  Commission  is  now 
investigating  the  Acquisition  to 
determine  whether  it  would  violate  any 
of  the  statutes  enforced  by  the 
Commission  and  whether  the 
Commission  should  approve  the 
Acquisition  pursuant  to  the  Order  in  In 
the  Matter  of  Reckitt  6-  Colman  pic.  FTC 
Docket  No.  C-3306,  and 

Whereas,  the  Commission  has 
determined  to  grant  Reckitt  &  Colman 
the  prior  approval  required  for  its 
acquisition  of  L&F  conditioned, 
however,  upon  Reckitt  &  Colman 
divesting,  as  required  under  the  Consent 
Agreement,  the  Carpet  Deodorizer 
Assets  and  the  Rug  Cleaning  Assets,  as 
defined  in  Paragraph  I  of  the  Consent 
Agreement;  and 

Whereas,  if  the  Commission  accepts 
the  Consent  Agreement,  the 
Commission  must  place  it  on  the  public 
record  for  a  period  of  at  least  sixty  (60) 
days  and  may  subsequently  withdraw 
such  acceptance  pursuant  to  the 
provisions  of  Section  2.34  of  the 
Commission's  Rules;  and 

Whereas,  the  Commission  is 
concerned  that  if  an  understanding  is 
not  reached,  preserving  the  status  quo 
ante  of  the  Carpet  Deodorizer  Assets 
and  the  Rug  Cleaning  Assets,  as  defined 
in  Paragraph  I  of  the  Consent 
Agreement,  during  the  perioid  prior  to 
the  final  acceptance  and  issuance  of  the 
order  by  the  Commission  (after  the  60- 
day  public  comment  period),  divestiture 
resulting  from  any  proceeding 
challenging  the  legality  of  the 
Acquisition  might  not  be  possible,  or 


might  be  less  than  an  effective  remedy; 
and 

Whereas,  the  Commission  is 
concerned  that  if  the  Acquisition  is 
consummated,  it  will  be  necessary  to 
preserve  the  Commission's  ability  to 
require  the  divestiture  of  the  Carpet 
Deodorizer  Assets  and  the  Rug  Cleaning 
Assets,  as  defined  in  Paragraph  I  of  the 
Consent  Agreement,  and  the 
Commission's  right  to  have  the  Carpet 
Deodorizer  Assets  and  the  Rug  Cleaning 
Assets  continue  as  viable  competitors; 
and 

Whereas,  the  purpose  of  the  Hold 
Separate  and  the  Consent  Agreement  is: 

1.  to  preserve  the  Carpet  Deodorizer 
Assets,  the  Air  Freshener  Assets,  and 
the  Rug  Cleaning  Assets  as  viable, 
independent,  ongoing  enterprises, 
pending  the  divestiture  of  the  Carpet 
Deodorizer  Assets,  the  Air  Freshener 
Assets,  and  Rug  Cleaning  Assets 
required  under  the  terms  of  the  Consent 
Agreement, 

2.  to  remedy  any  anticompetitive 
effects  of  the  Acciuisition;  and 

3.  to  preserve  tne  Carpet  Deodorizer 
Assets,  the  Air  Freshener  Assets,  and 
the  Rug  Cleaning  Assets  as  ongoing  and 
competitive  entities  engaged  in  the  same 
businesses  in  which  they  are  presently 
employed  until  each  of  the  respective 
divestitures  required  under  the  terms  of 
the  Consent  Agreement  is  achieved,  and 

Whereas.  Reckitt  &  Colman 's  entering 
into  this  Hold  Separate  shall  in  no  way 
be  construed  as  an  admission  by  Reckitt 
&  Colman  that  the  Acquisition  is  illegal, 
and 

Whereas,  Reckitt  &  Colman 
understands  that  no  act  or  tran.saction 
contemplated  by  this  Hold  Separate 
shall  be  deemed  immune  or  exempt 
from  the  provisions  of  the  antitrust  laws 
of  the  FTC  Act  by  reason  of  anything 
contained  in  this  Consent  Agreement 

Now.  Therefore,  the  Parties  agree. 
upon  the  understanding  that  the 
Commission  has  not  yet  determined 
whether  the  Acquisition  will  be 
challenged,  and  in  consideration  of  the 
Commission's  conditional  approval  of 
the  Acquisition  and  its  agreement  that, 
at  the  time  it  accepts  the  Consent 
Agreement  for  public  comment  it  will 
grant  early  termination  of  the  Hart- 
Scott-Rodino  waiting  period,  and  unle.ss 
the  Commission  determines  to  reject  the 
Consent  Agreement,  it  will  not  seek 
further  relief  from  Reckitt  &  Colman 
with  respef:t  to  the  Acquisition,  except 
that  the  Commission  may  exercise  anv 
and  all  rights  to  enforce  this  Hold 
Separate  and  the  Consent  Agreement  to 
which  it  is  annexed  and  made  a  part 
thereof,  and  the  Order  in  Docket  No.  C- 
3306.  and  in  the  event  the  required 
divestiture  of  the  Carpet  Deodorizer 


Assets  is  not  accomplished,  to  appoint 
a  trustee  to  seek  divestiture  of  the  Air 
Freshener  Assets  as  well  as  the  Carpet 
Deodorizer  Assets,  and  in  the  event  the 
required  divestiture  of  the  Rug  Cleaning 
Assets  is  not  accomplished,  to  appoint 
a  trustee  to  seek  divestiture  of  the 
Woolite  Assets  as  well  as  the  Rug 
Cleaning  Assets,  or  to  seek  civil 
penalties  or  a  court  appointed  trust  or 
other  equitable  relief,  as  follows: 

1.  Reckitt  &  Colman  agrees  to  execute 
and  be  bound  by  the  Consent 
Agreement. 

2.  Reckitt  &  Colman  agrees  that  from 
the  date  this  Hold  Separate  is  accepted 
until  the  earlier  of  the  dates  fisted  below 
in  subparagraphs  2.a  and  2.b.  it  will 
comply  with  the  provisions  of 
paragraph  4  of  this  Hold  Separate: 

a.  three  (3)  business  days  after  the 
Commission  withdraws  its  acceptance 
of  the  Consent  Order  pursuant  to  the 
provisions  of  Section  2.34  of  the 
Commission's  rules;  or 

b.  the  day  after  the  divestiture  of  the 
Carpet  Deodorizer  Assets  required  by 
the  Consent  Order  has  been  completed. 

3.  Reckitt  &  Colman  agrees  that  from 
the  date  this  Hold  Separate  is  accepted 
until  the  day  after  the  divestiture  of  the 
Rug  Cleaning  Assets  required  by  the 
Consent  Order  has  been  completed,  it 
will  comply  with  the  provisions  of 
Paragraph  5  of  this  Hold  Separate. 

4.  Reckitt  &  Colman  agrees  to  manage 
and  maintain  the  Carpet  Deodorizer 
Assets  and  the  Air  Freshener  Assets,  as 
they  are  presently  constituted,  on  the 
following  terms  and  conditions: 

a.  Reckitt  &  Colman  shall  appoint  four 
individuals,  one  each  from  among 
Reckitt  &  Colman's  current  employees 
working  in  Reckitt  &  Colman's 
marketing,  sales,  materials  management, 
and  finance  operations,  to  manage  and 
maintain  the  Carpet  Deodorizer  Assets 
and  the  Air  Freshener  Assets.  These 
individuals  ("the  management  team") 
shall  manage  the  Carpet  Deodorizer 
Assets  and  the  Air  Freshener  Assets 
independently  of  the  management  of 
Re^itt  &  Colman's  other  businesses, 
except  that  these  individuals  will 
arrange  for  the  Reckitt  &  Colman  Carpet 
Deodorizer  Products  and  the  Reckitt  & 
Colman  Air  Freshener  Products  to  be 
marketed  and  sold  by  Reckitt  & 
Colman's  marketing  and  sales  forces. 
The  management  team  shall  not 
thereafter,  until  the  Carpet  Deodorizer 
Assets  are  divested  pursuant  to  the 
Consent  Order,  be  in  any  way  involved 
in  the  marketing,  selling  or  materials 
management  of  any  other  Reckitt  & 
Colman  product. 

b.  The  management  team,  in  its 
capacity  as  such,  shall  report  directly 
and  exclusively  to  an  independent 


auditor/manager,  to  be  appointed  by 
Reckitt  &  Colman.  The  independent 
auditor/manager  shall  have  exclusive 
control  over  the  operations  of  the  Carpet 
Deodorizer  Assets  and  the  Air  Freshener 
Assets,  with  responsibility  for  the 
management  of  the  Carpet  Deodorizer 
Assets  and  the  Air  Freshener  Assets  and 
for  maintaining  the  independence  of 
those  businesses. 

c.  Reckitt  &  Colman  shall  not  exercise 
direction  or  control  over,  or  influence 
directly  or  indiredly,  the  independent 
auditor/manager  or  the  management 
team  or  any  of  its  operations  relating  to 
the  operations  of  the  Carpet  Deodorizer 
Assets  and  the  Air  Freshener  Assets; 
provided  however,  that  Reckitt  & 
Colman  may  exercise  only  such 
direction  and  control  over  the 
management  team  and  the  Carpet 
Deodorizer  Assets  and  the  Air  Freshener 
Assets  as  is  necessary  to  assure 
compliance  with  this  Hold  Separate  or 
the  Consent  Order. 

d.  Reckitt  &  Colman  shall  maintain 
the  viability  and  marketability  of  the 
Carpet  Deodorizer  Assets  and  the  Air 
Freshener  Assets  and  shall  not  cause  or 
permit  the  destruction,  removal, 
wasting,  deterioration,  or  impairment  of 
any  assets  or  businesses  it  may  have  to 
divest  exempt  in  the  ordinary  course  of 
business  and  except  for  ordinary  wear 
and  tear.  Reckitt  &  Colman  shall  not 
sell,  transfer,  or  encumber  the  Carpet 
Deodorizer  Assets  or  the  Air  Freshener 
Assets  except  in  the  ordinary'  course  of 
business,  or  to  effect  the  divestitures 
contemplated  by  the  Consent  Order 
pursuant  to  the  terms  of  the  Consent 
Order. 

e.  Except  for  the  management  team, 
Reckitt  k  Colman  shall  not  permit  any 
other  Reckitt  &  Colman  employee, 
officer,  or  director  to  be  involved  in  the 
management  of  the  Carpet  Deodorizer 
Assets  or  the  Air  Freshener  Assets 
except  to  the  extent  the  services  of 
Reckitt  h  Colman's  sales,  marketing,  and 
materials  management  personnel  are 
necessary  as  set  forth  in  subparagraph 
4.a. 

f.  Except  as  required  by  law.  and 
except  to  the  extent  that  necessary 
information  is  exchanged  in  the  course 
of  evaluating  the  Acquisition,  defending 
investigations  or  defending  or 
prosecuting  litigation,  or  negotiating 
agreements  to  divest  assets,  Reckitt  & 
Colman  shall  not  receive  or  have  access 
to,  or  the  use  of,  any  material 
confidential  information  not  in  the 
public  domain  about  the  Carpet 
Deodorizer  Assets  or  the  Air  Freshener 
Assets  or  the  activities  of  the 
management  team  in  managing  those 
businesses,  nor  shall  the  management 
team  receive  or  have  access  to,  or  use  of. 


any  material  confidential  information 
not  in  the  public  domain  about  Reckitt 
&  Colman's  competing  Carpet 
Deodorizer  Products  or  Air  Freshener 
Products  businesses,  or  the  activities  of 
Reckitt  &  Colman  in  managing  its  Carpet 
Deodorizer  Products  or  Air  Freshener 
Products  businesses.  Reckitt  &  Colman 
may  receive  on  a  regular  basis  from  the 
management  team  aggregate  financial 
information  necessary  and  essential  to 
allow  Reckitt  &  Colman  to  prepare 
United  States  consolidated  financial 
reports,  tax  returns,  and  personnel 
reports.  Any  such  information  that  is 
obtained  pursuant  to  this  subparagraph 
shall  be  used  only  for  the  purpo.ses  set 
forth  in  the  subparagraph.  ("Material 
confidential  information"  as,used 
herein,  means  competitively  sensitive  or 
proprietary  information  not 
independently  known  to  Reckitt  & 
Colman  from  sources  other  than  the 
management  team,  including,  but  not 
limited  to,  customer  lists,  price  lists, 
marketing  methods  (except  to  the  extent 
marketing  and  sales  plans  need  to  be 
divulged  to  the  Reckitt  &  Colman 
marketing  and  sales  force  in  the 
ordinary  course  of  business),  patents, 
technologies,  processes,  or  other  trade 
secrets). 

g.  Nothing  in  this  Hold  Separate  shall 
prohibit  Reckitt  &  Colman  from 
providing  cash  management,  tax 
preparation  and/or  insurance  functions 
for  the  Carpet  Deodorizer  Assets  and  the 
Air  Freshener  Assets  heretofore 
provided  by  Reckitt  &  Colman.  Reckitt 
&  Colman  personnel  providing  such 
support  services  must  retain  and 
maintain  all  material  confidential 
information  relating  to  the  Carpet 
Deodorizer  Assets  and  the  Air  Freshener 
Assets  on  a  confidential  basis  and, 
except  as  permitted  by  this  Hold 
Separate,  such  persons  shall  be 
prohibited  from  providing,  discussing, 
exchanging,  circulating,  or  otherwise 
furnishing  such  information  to  or  with 
any  person  whose  employment  involves 
any  other  Reckitt  &  Colman  Carpet 
Deodorizer  Product  business  or  Rug 
Cleaning  Products  business.  Reckitt  & 
Colman  personnel  providing  these 
support  ser\ices  to  the  Carpet 
Deodorizer  Assets  and  the  Air  Freshener 
Assets  shall  execute  a  confidentiality 
agreement  prohibiting  the  disclosure  of 
any  Carpet  Deodorizer  Assets  or  Air 
Freshener  Assets  confidential 
information. 

h.  Reckitt  &  Colman  shall  not  change 
the  composition  of  the  management 
team,  and  the  independent  auditor/ 
manager  shall  have  the  power  to  remove 
emplovees  only  for  cause. 

i.  All  material  transactions,  out  of  the 
ordinarv  course  of  business  and  not 
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precluded  Tjy  Paragraph  4  hereof,  shall 
be  subject  to  a  majority  vote  of  the 
managem^t  team.  In  the  case  of  a  tie, 
the  indepeindent  auditor/manager  shall 
cast  the  deiciding  vote. 

j.  Reckitt  &  Colman  shall  establish 
written  procedures  to  be  approved  by 
the  independent  auditor/manager, 
covering  tl^e  management,  maintenance, 
and  independence  of  the  Carpet 
Deodorizei  Assets  and  the  Air  Freshener 
Assets  and  the  conduct  of  the 
management  team  in  accordance  with 
this  Consetit  Agreement.  Reckitt  & 
Colman  shall  also  circulate  to  its 
employees  and  appropriately  display  a 
notice  of  tAis  Hold  Separate  Agreement 
and  Consent  Order  in  the  form  attached 
hereto  as  Appendix  A. 

k.  All  earnings  and  profits  from  the 
Carpet  Dec  dorizer  Assets  and  the  Air 
Freshener  \ssets  shall  be  available  for 
use  in  thos  b  businesses  until  divestitiu'e. 
In  computing  earnings  and  profits  for 
the  Carpet  Deodorizer  Assets  and  the 
Air  Freshener  Assets,  Reckitt  &  Colman 
may  deduot  from  the  revenues  generated 
by  the  Caroet  Deodorizer  Assets  and  the 
Air  Freshei  ler  Assets  only  direct 
product  CO  its  and  indirect  overheads 
allocated  U  i  those  businesses. 

1.  Reckitt  &  Colman  shall  make 
available  fdr  use  in  the  Carpet 
Deodorizer  Assets  and  the  Air  Freshener 
Assets  busi  nesses  until  divestiture  an 
amount  no  lower  than  those  budgeted- 
for  1995  and  1996  for  advertising,  trade 
promotion,  and  product  development  of 
the  Reckitt  &  Colman  Carpet  Deodorizer 
Products  ai  id  Air  Freshener  Products, 
and  shall  increase  such  spending  as 
deemed  reasonably  necessary  by  the 
managemei  it  team  in  light  of 
competitiv(  i  conditions.  If  necessary, 
Reckitt  &  C  jlman  shall  provide  the 
managemei  it  team  with  any  funds  to 
accomplish  the  foregoing. 

m.  Recki  t  &  Colman  shall  pay  all 
direct  prod  ic-t  costs  and  indirect 
overheads  !  or  the  Carpet  Deodorizer 
Assets  and  Jie  Air  Freshener  Assets 
businesses.  The  management  team  and 
the  indepei  ident  auditor/manager  shall 
serve  at  the  cost  and  expense  of  Reckitt 
&  Colman,  iind  the  Carpet  Deodorizer 
Assets  and  [he  Air  Freshener  Assets 
businesses  :hall  not  be  charged  with  the 
compensation  and  expenses  of  the 
independer  t  auditor/manager. 

n.  If  the  i  ^dependent  auditor/manager 
ceases  to  act  or  fails  to  act  diligently,  a 
substitute  ii  idependent  auditor/manager 
shall  be  apj  ointed  in  the  same  manner 
as  provided  in  subparagraph  4.b.  of  this 
Hold  Sepan  ite.  Any  replacement  for 
independer  t  auditor/manager  shall  be 
^ appointed  \ tith  the  consent  of  the 
Commissioi  i. 
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o.  Reckitt  &  Colman  shall  indemnify 
the  management  team  and  the 
independent  auditor/manager  against 
any  losses  or  claims  of  any  kind  that 
might  arise  out  of  involvement  under 
this  Hold  Separate,  except  to  the  extent 
that  such  losses  or  claims  result  from 
misfeasance,  gross  negligence,  willful  or 
wanton  acts,  or  bad  faith  by  the 
management  team  or  the  independent 
auditor/manager. 

p.  The  independent  auditor/manager 
shall  report  in  writing  to  the 
Commission  every  thirty  (30)  days 
concerning  the  efforts  to  accomplish  the 
purposes  of  this  Hold  Separate. 

5.  To  ensure  the  complete 
independence  and  viability  of  L&F  and 
to  assure  that  no  competitive 
information  is  exchanged  between  L&F 
and  Reckitt  &  Colman,  Reckitt  &  Colman 
shall  hold  L&F  as  it  is  presently 
constituted  separate  and  apart  on  the 
following  terms  and  conditions: 

a.  L&F,  as  defined  in  paragraph  I  of 
the  Consent  Agreement,  shall  be  held 
separate  and  apart  and  shall  be  operated 
independently  of  Reckitt  &  Colman, 
except  to  the  extent  that  Reckitt  & 
Colman  must  exercise  direction  and 
control  over  L&F  to  assure  compliance 
with  this  Hold  Separate  Agreement,  the 
Consent  Order,  or  the  Order  in  Docket 
No.  C-3306. 

b.  Reckitt  &  Colman  shall  assign  to 
L&F  its  rights  under  the  transition 
services  agreements  and  all  supply 
agreements  contemplated,  respectively, 
by  §§  5.12  and  5.13  of  the  September  26, 
1994,  Asset  Purchase  Agreement  among 
Eastman  Kodak  Company,  L&F  Products 
Inc..  Sterling  Winthrop  Inc.,  and  Reckitt 
&  Colman  pic;  and,  as  contemplated  by 
§§  5.12  and  5.13  of  the  September  26, 
1994  Asset  Purchase  Agreement, 
Sterling  Winthrop  Inc.  ("Sterling") 
personnel  will  continue  the  support  and 
administrative  services  being  provided 
by  such  Sterling  personnel  to  L&F  as  of 
the  date  this  Hold  Separate  was  signed, 
and  all  arrangements,  existing  on  the 
date  this  Hold  Separate  was  signed,  that 
provide  for  the  supply  by  Sterling  of 
materials  to  L&F  will  remain  in  place. 
Reckitt  &  Colman  shall  enforce  all  its 
rights  to  cause  such  Sterling  persoimel 
providing  support  and  administrative 
services  and  maintaining  existing 
supply  arrangements  to  retain  and 
maintain  all  material  confidential 
information  relating  to  L&F  on  a 
confidential  basis  and,  except  as  is 
permitted  by  this  Hold  Separate,  such 
persons  shall  be  prohibited  from 
providing,  discussing,  exchanging, 
circulating,  or  otherwise  furnishing  any 
such  information  to  or  with  any  other 
person  whose  employment  involves  any 
other  Reckitt  &  Colman  business. 


including  the  Reckitt  &  Colman  Rug 
Cleaning  Products  business. 

c.  RecKitt  &  Colman  shall  appoint  four 
individuals,  one  each  from  among  L&F's 
current  employees  working  in  L&F's 
marketing,  sales,  materials  management, 
and  finance  operations  to  manage  and 
maintain  L&F.  These  individuals,  ("the 
management  team")  shall  manage  L&F 
independently  of  the  management  of 
Reckitt  &  Colman's  other  businesses. 
The  management  team  shall  not 
thereafter,  untij  the  Rug  Cleaning  Assets 
are  divested  pursuant  to  the  Consent 
Order,  be  in  any  way  involved  in  the 
marketing,  selling  or  materials 
management  of  any  competing  Reckitt  & 
Colman  products. 

d.  The  management  team,  in  its 
capacity  as  such,  shall  report  directly 
and  exclusively  to  an  independent 
auditor/manager,  to  be  appointed  by 
Reckitt  &  Colman.  The  independent 
auditor/manager  shall  have  exclusive 
control  over  the  operations  of  L&F  with 
responsibility  for  the  management  of 
L&F  and  for  maintaining  the 
independence  of  those  businesses. 
Provided,  however,  that  the  auditor/ 
manager  appointed  pursuant  to  this 
Paragraph  5  shall  not  be  the  same 
auditor/manager  appointed  pursuant  to 
Paragraph  4. 

e.  Reckitt  &  Colman  shall  not  exercise 
direction  or  control  over,  or  influence 
directly  or  indirectly,  L&F.  the 
independent  auditor/manager  or  the 
management  team  or  any  of  their 
operations  relating  to  the  operations  of 
L&F;  provided  however,  that  Reckitt  & 
Coleman  may  exercise  only  such 
direction  and  control  over  the 
Management  team  of  L&F  as  is 
necessary  to  assure  compliance  with 
this  Hold  Separate,  the  Consent  Order, 
and  the  Order  in  Docket  No.  C-3306. 

f.  Except  as  required  by  law,  and 
except  to  the  extent  that  necessary 
information  is  exchanged  in  the  course 
of  evaluating  the  Acquisition,  defending 
investigations  or  defending  or 
prosecuting  litigation,  or  negotiating 
agreements  to  divest  assets,  Reckitt  & 
Colman  shall  not  receive  or  have  access 
to,  or  the  use  of,  any  material 
confidential  information  not  in  the 
public  domain  about  L&F  or  the 
activities  of  the  management  team  in 
managing  L&F;  nor  shall  L&F  or  the 
management  team  receive  or  have 
access  to,  or  use  of,  any  material 
confidential  information  not  in  the 
public  domain  about  Reckitt  &  Colman's 
businesses,  of  the  activities  of  Reckitt  & 
Colman  in  managing  its  businesses. 
Reckitt  &  Colman  may  receive  on  a 
regular  basis  from  L&F  aggregate 
financial  information  necessar>'  and 
essential  to  allow  Reckitt  &  Colman  to 


prepare  United  States  consolidated 
financial  reports,  tax  returns,  and 
personnel  reports.  Any  such 
information  that  is  obtained  pursuant  to 
this  subparagraph  shall  be  used  only  for 
the  purposes  set  forth  in  this 
subparagraph.  ("Material  confidential 
information"  as  used  herein,  means 
competitively  sensitive  or  proprietar\' 
information  not  independently  known 
to  Reckitt  &  Colman  from  sources  other 
than  L&F  or  the  management  team 
including,  but  not  limited  to,  customer 
lists,  price  lists,  marketing  methods, 
patents,  technologies,  processes,  or 
other  trade  secrets). 

g.  Nothing  in  this  Hold  Separate  shall 
prohibit  Reckitt  &  Colman  from 
providing  cash  management,  tax 
preparation  and/or  insurance  functions 
for  L&F  heretofore  provided  by  Sterling 
or  Kodak.  Reckitt  &  Colman  personnel 
providinjj  such  support  services  must 
retain  and  maintain  all  material 
confidential  information  relating  to  L&F 
on  a  confidential  basis  and,  except  as 
permitted  by  this  Hold  Separate,  such 
persons  shall  be  prohibited  from 
providing,  discussing,  exchanging, 
circulating,  or  otherwise  furnishing 
such  information  to  or  with  any  person 
whose  employment  involves  any  other 
Reckitt  &  Colman  Carpet  Deodorizer 
Product  business  or  Rug  Cleaning 
Products  business.  Reckitt  &  Colman 
personnel  providing  these  support 
services  to  L&F  shall  not  be  involved  in 
any  other  Reckitt  &  Colman  Carpet 
Deodorizer  Products  business  or  Rug 
Cleaning  products  business,  and  shall 
execute  a  confidentiality  agreement 
prohibiting  the  disclosure  of  any  L&F 
confidential  information. 

h.  L&F  shall  be  staffed  with  sufficient 
employees  to  maintain  the  viability  and 
competitiveness  of  L&F,  which 
employees  shall  be  selected  from  L&F's 
existing  employee  base  and  may  also  be 
hired  from  sources  other  than  L&F.  Each 
director,  officer  and  management 
employee  of  L&F  shall  execute  a 
confidentiality  agreement  prohibiting 
the  disclosure  of  any  L&F  confidential 
information. 

i.  Reckitt  &  Colman  shall  not  change 
the  composition  of  the  management 
team  and  the  independent  auditor/ 
manager  shall  have  the  power  to  remove 
employees  only  for  cause. 

j.  All  material  transactions,  out  of  the 
ordinary  course  of  business  and  not 
precluded  by  Paragraph  5  hereof,  shall 
be  subject  to  a  majority  vote  of  the 
management  team.  In  case  of  a  tie.  the 
independent  auditor/manager  shall  cast 
the  deciding  vote. 

k.  Reckitt  &  Colman  shall  establish 
written  procedures  to  be  approved  by 
the  independent  auditor/manager. 


covering  the  management,  maintenance, 
and  independence  of  L&F  and  the 
conduct  of  the  management  team  in 
accordance  with  this  Consent 
Agreement. 

I.  All  earnings  and  profits  of  L&F  shall 
be  retained  separately  by  L&F.  If 
necessary,  Reckitt  &  Colman  shall 
provided  L&F  with  sufficient  working 
capital  to  operate  at  the  rate  of  operation 
in  effect  during  the  twelve  (12)  months 
preceding  the  date  of  this  Hold 
Separate. 

m.  Reckitt  &  Colman  shall  cause  L&F 
to  continue  to  expend  funds  for  the 
advertising,  trade  promotion,  and 
product  development  of  L&F  products  at 
levels  not  lower  than  those  budgeted  for 
1995  and  1996,  and  shall  increase  such 
spending  as  deemed  reasonably 
necessary  by  the  management  team  in 
light  of  competitive  conditions.  If 
necessary,  Reckitt  &  Colman  shall 
p;-ovide  L&F  with  any  funds  to 
accomplish  the  foregoing. 

n.  If  the  independent  auditor/manager 
ceases  to  act  or  fails  to  act  diligently,  a 
substitute  independent  auditor/manager 
shall  be  appointed  in  the  same  manner 
as  provided  in  subparagraph  5.d  of  this 
Hold  Separate.  Any  replacement  for 
independent  auditor/manager  shall  be 
appointed  with  the  consent  of  the 
Commission. 

0.  The  management  team  and  the 
independent  auditor/manager  shall 
serve  at  the  cost  and  expense  of  Reckitt 
&  Colman.  Reckitt  &  Colman  shall 
indemnify  the  management  team  and 
the  independent  auditor/manager 
against  any  losses  or  claims  of  any  kind 
that  might  arise  out  of  involvement 
under  this  Hold  Separate,  except  to  the 
extent  that  such  losses  or  claims  result 
from  misfeasance,  gross  negligence, 
willful  or  wanton  acts,  or  bad  faith  by 
the  management  team  or  the 
independent  auditor/manager. 

p.  The  independent  auditor/manager 
shall  report  in  writing  to  the 
Commission  every  thirty  (30)  days 
concerning  the  efforts  to  accomplish  the 
purposes  of  this  Hold  Separate. 

6.  Should  the  Commission  seek  in  any 
proceeding  to  compel  Reckitt  &  Colman 
to  divest  itself  of  the  Carpet  Deodorizer 
Assets  or  the  Rug  Cleaning  Assets  or  any 
additional  assets,  as  provided  in  the 
Consent  Agreement,  or  to  seek  any  other 
equitable  relief,  Reckitt  &  Colman  shall 
not  raise  any  objection  based  on  the 
expiration  of  the  applicable  Hart-Scott- 
Rodino  .Antitrust  Improvements  Act 
waiting  period  or  the  fact  that  the 
Commission  has  permitted  the 
Acquisition.  Reckitt  &  Colman  also 
waives  all  rights  to  contest  the  valic^y 
of  this  Hold  Separate. 


7.  For  the  purpose  of  determining  or 
securing  compliance  with  this  Hold 
Separate,  subject  to  any  legally 
recognized  privilege,  and  upon  written 
request  with  reasonable  notice  to  Reckitt 
&  Colman  made  to  its  principal  office  m 
the  United  States,  Reckitt  &  Colman 
shall  pei-mit  any  duly  authorized 
representative  or  representatives  of  the 
Commission 

a.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspe<;t  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda,  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
Reckitt  &  Colman  or  L&F  relatmg  to 
compliance  with  this  Hold  Separate, 
and 

b.  L>pon  five  (5)  days  notice  to  Rei.kitt 
&  Colman.  and  without  restraint  or 
interference  from  it.  to  interview  officers 
or  employees  of  Reckitt  &  Colman  or 
L&F.  who  may  have  counsel  present 
regarding  any  such  matters. 

8.  This  Hold  Separate  shall  not  be 
binding  until  approved  by  the 
Commission. 

Appendix  A — Divestiture  and 
Requirement  for  Confidentiality 

Reckitt  &  Colman  has  entered  into  a 
Consent  Order  and  Hold  Separate 
Agreement  with  the  Federal  Trade 
Commission  relating  to  the  divestiture 
of  certain  Reckitt  &  Colman  carpet 
deodorizer  assets  and  products, 
including  Carpet  Fresh.  Rug  Fresh. 
Botanicals,  and  Ainvick  Neutra  Air;  or 
alternatively,  if  that  divestiture  is  not 
accomplished  within  six  months,  the 
additional  divestiture  of  certain  Reckitt 
&  Colman  air  freshener  assets  and 
products,  including  Airwick.  Stick  Ups. 
Air  Waves.  Wizard.  Botanicals,  and 
Airwick  Neutra  Air.  Until  such 
divestitures  as  are  required  by  the 
Consent  Order  are  accomplished,  the 
Reckitt  &  Colman  carpet  deodorizer 
assets  and  products,  including  Carpet 
Fresh,  Rug  Fresh,  Botanicals,  and 
Ainvick  Neutra  Air,  and  the  Reckitt  & 
Colman  air  freshener  assets  and 
products,  including  Airwick.  Stick  Ups 
Air  Waves.  Wizard,  Botanicals,  and 
Airwick  Neutra  Air  must  be  managed 
and  maintained  as  a  separate,  ongoing 
business,  independent  of  all  other 
competing  lines  of  Reckitt  &  Colman  as 
provided  by  the  Agreement  to  Hold 
Separate.  All  competitive  information 
relating  to  these  product  lines  must  be 
retained  and  maintained  by  the  persons 
responsible  for  the  management  of  these 
products  on  a  confidential  basis  and 
such  persons  shall  be  prohibited  from 
providing,  discussing,  exchanging, 
circulating  or  otherwi.se  furnishing  any 
such  information  to  or  w  ith  any  other 
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person  wlose  employnrent  involves  any 
competint  Reckitt  8c  Colman  carpet 
deodorizA-  or  air  freshener  product. 
.Similarly]  ail  pprsons  responsible  for  the 
management  of  any  competing  Reckitt  & 
Colman  cirpet  deodorizer  product  or  air 
freshener  product  shall  be  prohibited 
from  pravflding.  discussing,  exchanging, 
circulating  or  otherwise  famishing  any 
such  infoimation  to  or  with  any  other 
person  retponsible  for  the  Carpet  Fresh, 
Rug  Fresn,  Botanicals,  or  Airwick 
Neutra  Air  carpet  deodorizer  products, 
or  Airwick,  Stick  Ups,  Air  Waves, 
Wizard.  Botanicals,  and  Airwick  Neutra 
Air  air  freshener  products. 

Any  vie  lation  of  the  Consent  Order  or 
the  Hold  I  Jeparate  Agreement, 
incorporated  by  reference  as  part  of  the 
Consent  Order,  subjects  the  violator  to 
civil  penalties  and  other  relief  as 
provided  py  law. 

Analysis  ef  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Fe<  eral  Trade  Commission 
("Commission")  has  accepted  subject  to 
final  approval  an  agreement  containing 
a  propose  i  consent  order  from  Reckitt  & 
Colman  p  c  ("Reckitt  &  Colman ')  to 
resolve  cc  mpetitive  concerns  with  the 
proposed  acquisition  of  certain  assets 
and  liabil  ties  of  the  household 
products,  professional  products  and 
personal  iroducts  businesses  of  L&F 
Products  nc.  Under  the  proposed  order, 
Rec;kitt  &  lolman  would  divest  assets 
relating  t(  its  carpet  deodorizer 
products  msiness  and  its  rug  cleaning 
products  >usine.ss  (respectively,  the 
"Carpet  C  sodorizer  Assets"  and  the 
"Rug  Clea  ning  Assets"!. 

The  prt  posed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  or  reception  of  comments  by 
interestec  persons.  Cornments  received 
during  th:  s  period  will  become  part  of 
the  publi(  record.  After  sixty  (60)  days, 
the  Comn  ission  will  review  the 
agreemen  and  the  comments  received 
and  will  ( ecide  whether  to  withdraw 
from  the  i  greement  or  make  final  the 
agreemen  's  proposed  order. 

The  draft  complaint  alleges  that  the 
proposed  acquisition,  if  consummated, 
would  vi<  late  Section  7  of  the  Clayton 
Act.  15  U  S.C.  §  18.  as  amended,  and 
Section  5^  i  of  the  FTC  Act.  15  U.S.C. 
§45.  as  ai  lended,  in  the  market  for 
carpet  deodorizers.  Additionally, 
Reckitt  &  Colman  is  already  subject  to 
a  Commi.<  sion  order  issued  to  settle 
charges  tl  at  its  previous  acquisition  of 
the  Boyle  Midway  Division  of  American 
Home  Pre  ducts  Corporation  violated 
Section  7  of  the  Clayton  Act,  15  U.S.C. 
§  18.  as  ai  fiended.  and  Section  5  of  the 
FTC  Act.  15  U.S.C.  §  45,  as  amended  [In 
the  Matte  ■  of  Reckitt  &■  Colman  pic.  FTC 
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Docket  No.  C-3306).  The  Order  in 
Docket  No.  C-3306  provides  that  for  a 
period  often  (10)  years  Reckitt  & 
Colman  shall  not  acquire,  without  the 
prior  approval  of  the  Commission,  any 
interest  in.  stw;k  of,  or  any  assets  used 
in  the  rug  cleaning  products  business. 
The  proposed  consent  order  would 
remedy  the  violation  alleged  in  the  draft 
complaint  by  requiring  the  divestiture  of 
the  Carpet  Deodorizer  Assets. 
Additionally,  the  proposed  order  would 
allow  Reckitt  &  Colman  to  acquire  L&F 
with  the  required  prior  approval  of  the 
Commission  on  the  condition  that 
Reckitt  &  Colman  divest  the  Rug 
Cleaning  Assets. 

The  proposed  order  would  require 
Reckitt  &  Colman  to  divest  the  Carpel 
Deodorizer  Assets  within  six  (6)  months 
after  the  proposed  order  becomes  final. 
The  proposed  order  also  would  require 
Reckitt  &  Colman  to  divest  the  Rug 
Cleaning  Assets  within  six  (6)  months 
after  the  Commission  approves  Reckitt  & 
Colman 's  acquisition  of  L&F  pursuant  to 
the  Order  in  Docket  No.  C-3306. 

Reckitt  &  Cohnan  would  also  be 
required  to  divest,  at  the  option  of  the 
acquirer  of  the  Carpet  Deodorizer 
Assets,  the  rights  to  use  the  Airwick 
brand  name  in  connection  with  the 
manufacture  and  sale  of  carpet 
deodorizer  products.  In  addition. 
Reckitt  &  Colman  would  be  required  to 
divest  manufacturing  equipment  and 
facilities  associated  with  the  Carpet 
Deodorizer  Assets  and  Rug  Cleaning 
Assets  at  the  acquir8r(s)'  option. 

To  help  ensure  the  viability  of  the 
Carpet  Deodorizer  Assets  and  the  Rug 
Cleaning  Assets.  Reckitt  &  Colman 
would  be  required  to  provide  such 
personnel,  information,  assistance, 
advice,  and  training  as  are  necessary  to 
transfer  these  assets  pursuant  to  the 
order  and  establish  these  businesses  as 
viable,  ongoing  concerns.  In  addition, 
Reckitt  &  Colman  would  be  required  to 
assist  the  acquirer(s)  in  obtaining 
approvals  for  the  transfer  of  all 
registrations,  leases,  licenses, 
certifications,  permits,  or  other  similar 
documents  relating  to  the  Carpet        • 
deodorizer  Assets  and  the  Rug  Cleaning 
Assets. 

If  Reckitt  &  Colman  fails  to  divest  the 
Carpet  Deodorizer  Assets  during  the 
allotted  time,  a  trustee  could  be 
appointed  to  divest,  within  twelve  (12) 
months,  the  Carpet  Deodorizer  Assets 
and.  in  addition,  assets  relating  to 
Reckitt  &  Colman 's  air  freshener 
products  business  ("Air  Freshener 
Assets").  If  Reckitt  &  Colman  does  not 
divest  the  Rug  Cleaning  Assets  within 
the  allotted  time,  a  trustee  could  be 
ap^inted  to  divest,  within  twelve  (12) 
months,  the  Rug  Cleaning  Assets  and,  in 


addition,  assets  relating  to  ^    cJtitt  & 
Colman's  Woolite  fabric  care  products 
business  ("Woolite  Assets").  If,  at  the 
end  of  twelve  months,  the  trustee 
submitted  a  plan  of  divestiture  or 
believed  that  divestiture  could  be 
achieved  within  a  reasonable  time,  the 
time  period  for  divestiture  could  be 
extended  by  the  Commission,  or.  in  the 
case  of  a  court-appointed  trustee,  by  the 
court.  The  Commission,  howfiver.  may 
extend  this  period  omly  (wo  (2)  times. 

A  Hold  Separate  Agreement  signed  by 
a  Reckitt  &  Colman  provides  that  until 
divestiture  of  the  Carpet  Deodorizer 
Assets  is  completed,  the  Reckitt  & 
Colman  Carpet  Deodorizer  Assets  and 
Air  Freshener  Assets  businesses  shall  be 
held  separate  from  and  operated 
independently  of  Reckitt  &  Colman.  The 
Hold  Separate  Agreement  also  provides 
that  until  the  divestiture  of  the  Rug 
Cleaning  Assets  required  by  the 
proposed  order  is  completed,  the  L&F 
businesses  being  acquired  by  Reckitt  & 
Colman  shall  be  held  separate  from  and 
operated  independently  of  Reckitt  & 
Colman. 

The  proposed  order  would  require 
Reckitt  &  Colman.  for  a  period  of  ten 
(10)  years,  to  obtain  the  prior  approval 
of  the  Commission  before  acquiring  any 
interest  in  any  other  company  engaged 
in  the  development,  production, 
distribution,  or  sale  for  resale  of  carpet 
deodorizer  products  in  the  United 
.States. 

Under  the  proposed  order,  Reckitt  & 
Colman  would  be  required  to  provide  to 
the  Commission  reports  of  its 
compliance  with  the  divestiture 
provisions  of  the  order  sixty  (60)  days 
after  the  order  becomes  final  and  every 
sixty  (60)  days  thereafter,  until  the 
divestitures  have  been  completed. 

Additionally,  one  year  from  the  date 
the  order  becomes  final  and  annually 
thereafter  for  nine  (9)  years.  Reckitt  & 
Colman  would  be  required  to  provide  to 
the  Commission  a  report  of  its 
compliance  with  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitu'e  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark, 
Secretory. 
IFR  Doc.  95-759  Fil«d  1-12-95;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Notice  of  Interest  Rate  on  Overdue 
Debts 

Section  30.13  of  the  Department  of 
Health  and  Human  Services'  claims 
collection  regulations  (45  CFR  Part  30) 
provides  that  the  Secretan,'  shall  charge 
an  annual  rate  of  interest  as  fixed  by  the 
Secretary  of  the  Treasury  after  taking  . 
into  consideration  private  consumer 
rates  of  interest  prevailing  on  the  date 
that  HHS  becomes  entitled  to  recovery. 
The  rate  generally  cannot  be  lower  than 
the  Department  of  Treasury's  current 
value  of  funds  rate  or  the  applicable  rate 
determined  from'the  "Schedule  of 
Certified  Interest  Rates  with  Range  of 
Maturities."  This  rate  may  be  revised 
quarteriy  by  the  Secretary  of  the 
Treasury  and  shall  be  published 
quarterly  by  the  Department  of  Health 
and  Human  Services  in  the  Federal 
Register. 

The  Secretary  of  the  Treasury  has 
certified  a  rate  of  13Vh%  for  the  quarter 
ended  December  31. 1994.  This  interest 
rate  will  remain  in  effect  until  such  time 
as  the  Secretary  of  the  Treasury  notifies 
HHSof  any  change. 

Dated:  January  4. 1995. 
George  Strader, 

Deputy  Assistant  Secretary,  Finance. 
IFR  Doc.  95-917  Filed  1-12-95.  8.45  ami 

BILUNG  CODE  4150-04-M 


comments  and  recommendations  for  the 
proposed  information  should  be  sent 
directly  to  the  following:  Wendy  Taylor, 
OMB  Desk  Officer  for  ACF.  OMB 
Reports  Management  Branch,  New 
Executive  Office  Building,  Room  10235, 
725  17th  Street  NW.,  Washington.  D.C. 
20503  (202) 395-7316. 

Information  on  Doruinenl 

Title:  ACF-i972 

OMB.\o.. 

Description:  Quarierh  Report  of 
Recoveries  of  Overpayments  ACF- 
4972  used  to  assess  the  effectiveness 
of  State  recovery  efforts  on 
outstanding  overpayment  benefits 
-  which  were  made  in  error  to  clients 
in  the  AFDC  program. 

Respondents:  State  Governments 

Annual  Number  of  Respondents.  51 

sites 
Number  of  responses  per  respondent  4 
Total  annual  responses:  204  sites 
Hours  per  response:  40 
Total  Burden  Hours:  8,160. 

Dated;  Januan.'  5.  1995 
Larry  Guerrero. 

Depiitv  Director.  Office  of  Information 
Systems  Management 
IFR  DfK.  95-895  Filed  1-12-95;  8:45  ami 
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Administration  for  Children  and 
Families 

Agency  Information  Collection  Under 
OMB  Review 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  the  Administration  for 
Children  and  Families  (ACF)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  replace 
SSA-49:2,  OMB  Control  No.  0970- 
0038,  which  was  discontinued  in  FY 
1988,  with  ACF^972.  The  new  form. 
Quarterly  Report  of  Recoveries  of 
Overpayment,  represents  a  reduction  in 
the  total  annual  paperwork  burden 
which  was  required  to  prepare  the  form 
it  replaces. 

ADDRESSES:  Copies  of  the  request  for 
approval  may  be  obtained  from  Robert 
A.  Sargis  of  the  Office  of  Information 
Systems  Management.  ACF,  by  calling 
(202) 690-7275. 

Consideration  will  be  given  to 
comments  and  suggestions  received 
within  60  days  of  publication.  Written 


Information  on  Document 

Title:  Application  for  the  State 
Dependent  Care  Grants  Program 

OMB  No.. 

Description:  This  application  is  used  to 
determine  States  and  Territories' 
eligibility  for  Federal  funds  under  the 
State  Dependent  Care  Grants  Program. 

Respondents:  States  and  Territories 

Annual  Number  of  Respondents.  57 

sites 
Number  of  responses  per  respondent  1 
Total  annual  responses:  57  sites 
Hours  per  response:  20 
Total  Burden  Hours:  1,140. 

Dated;  )anuar>  5.  1995. 
Larry  Guerrero. 

Deputy  Director.  Office  of  Information 
Systems  Management 
IFR  Doc.  95-896  Filed  1-12-95.  845  ami 
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Agency  Information  Collection  Under 
OMB  Review 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  the  Administration  for 
Children  and  Families  (ACF)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  extend 
the  prior  approval  of  the  paperwork 
burden  associated  with  the  application 
required  for  the  STATE  DEPENDENT 
CARE  GRANTS  PROGR^^M.  This 
request  is  being  made  to  extend  the 
approval  period  firom  April  of  1995  to 
April  1998.  There  is  no  change  in  the 
previously  approved  paperwork  burden. 
ADDRESSES:  Copies  of  the  request  for 
approval  may  be  obtained  from  Robert 
A.  Sargis  of  the  Office  of  Information 
Systems  Management.  ACF.  by  calling 
(2'02)  690-7275. 

Consideration  will  be  given  to 
comments  and  suggestions  received 
within  60  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  should  be  sent 
directly  to  the  following:  Wendy  Taylor. 
OMB  Desk  Officer  for  ACF,  New- 
Executive  Office  Building,  Room  10235, 
725  17th  Street  NW.,  Washington,  DC 
20503,  (202)  395-7316. 


Administration  of  Aging 

White  House  Conference  on  Aging 

agency:  White  House  Conference  on 

Aging.  AoA,  HH.S. 

ACTION:  Notice  of  meeting.  

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  Title  II  of  the  Older 
Americans  Act  Amendments  of  1987. 
Pub.  L.  100-175  as  amended  by  Pub.  L. 
102-375  and  Pub.  L.  103-171,  that  the 
1995  White  House  Conference  on  Aging 
Policy  Committee  will  hold  a  meeting 
on  Wednesday,  January  25.  1995,  from 
1  PM  to  4  PM'  The  meeting  will  be  held 
in  room  216,  Hart  Senate  Office 
Building.  Constitution  and  Delaware 
Avenues.  NE..  Washington.  DC. 

The  meeting  of  the  Committee  shall 
be  open  to  the  public.  The  proposed 
agenda  includes  discussion  and  voting 
on  the  final  agenda  for  the  May 
Conference  which  will  be  published  in 
the  Federal  Register. 

Records  shall  be  kept  of  all  Committee 
proceedings  and  shall  be  available  for 
public  inspection  at  501  School  Street. 
SW..  8th  Floor,  Washington.  DC  20024 

FOR  FURTHER  INFORMATION  CONTACT: 
White  House  Conference  on  Aging.  501 
School  Street.  SW..  8th  Floor. 
Washington,  DC  20024.  telephone  (202) 
24.5-7116 

Ddt.'d  lamiary  10.  1945 
Fernando  M.  Torres-Gil. 
Assistant  Se<:retary  for  Aging 
IFR  D<K    95-918  Filed  1-12-95.  8-4  5  ;iml 
BILUNC  CODE  4130-02-M 
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Agency  f^  Toiric  Substances  and 
Disease  Hegistry 

Public  Meeting  of  ttie  Native  American 
Worlting  Oroup  in  Association  Witti  the 
Meeting  of  tt>e  Citizens  Advisory 
Committae  on  Public  Health  Service 
Activities  and  Research  at  Department 
of  Energy  (DOE)  Sites:  Hanford  Health 
Effects  Subcommittee 

The  Ag(  ncy  for  Toxic  Substances  and 
Disease  R(  igistry  (ATSDR)  and  the 
Centers  fo  r  Disease  Control  and 
Prevention  (CDC)  announce  the 
following  meeting. 

Same:  Pi  blic  Meeting  of  the  Nahve 
American  \  forking  Group  (NAWGI.  in 
association  with  the  meetinj?  of  the  Citizens 
Advisory  Committee  on  PuWic  Health 
Ser\'ite  Activities  and  Rtwearch  at 
Departmenl  of  Energy  Sites:  HanFurd  Health 
Effects  Sub  :ommittee. 

Time  anc  Date:  I  p.m.-5  p.m..  fanuary  24. 
199$. 

Place:  He  liday  Inn  Crowne  i*laza  Hotel. 
It  13  Sixth  \venue.  Seattle.  Wa.shington 
98 1 01 .  telei  hone  (206)  4ft4-1 980,  FAX  (206) 
MO-iei?. 

Status:  O  >en  to  the  public,  limited  only  by 
the  space  available.  The  meeting  romn 
accommotWtes  approximately  50  people. 

Oackgrmaid:  A  Memorandum  of 
Understanding  (MOL!)  was  signed  in  Oclobr^r 
1990  and  renewed  in  November  1992 
between  A'TSDR  and  DOE.  Tlie  MOll 
delineates  tre  responsibilities  and 
procedures  for  ATSDR's  public  health 
activitiea  atpOE  sites  required  under 
sections  104.  107.  and  120  of  the 
Compreheniive  Environmental  Response. 
Qwnpensatii)n,  an  Liability  Act  (GERCLA  or 
**Superfundf').  These  activities  include  health 
con^ultatioi^  and  public  health  assessments 
at  DOE  site$  listed  on.  or  proposed  for.  the 
Superfund  IWational  Priorities  List  and  at 
sites  that  art  ttie  subjfict  of  petitions  from  the 
public:  and  other  health-related  activities 
such  as  epiijemiologic  studies.  he.alth 
surveillance,  exposure  and  disease  registries, 
health  education,  substance-specific  applied 
research,  er^erj^ency  response,  and 
preparation  it>f  toxicologlcal  profiles. 

In  addition,  under  an  MOH  signed  in 
D«xember  1>90  with  EXJE,  the  Department  of 
Health  and  Human  Services  (HHS)  has  been 
given  the  reiponsibility  and  resources  for 
conducting  ^nal>1ic  epidemiologic 
investigations  of  residents  of  communities  in 
the  vicinity  bf  DOE  facilities,  workers  at  DOE 
fiMulities.  arid  other  persons  potentially 
exposed  to  OMiiatioD  or  to  potential  hazards 
from  non-ni|ciear  energy  production  and  use. 
HHS  deleg«ted  program  responsibility  to 
CDC  I 

Community  involvement  is  a  critical  part 
of  ATSDR's  end  CDC's  energy -related 
research  fm<  activities  and  input  from 
members  of  SAWG  is  part  of  these  efforts. 
NAWG  v/ill  work  with  the  Hanford  Health 
Effects  Subc  ommittee  to  provide  input  on 
Native  .Amei  ican  health  effects  at  the 
Hanford  site . 

Parpose: '  Tie  purpose  of  this  meeting  of 
NAWG  is  to  discuss  .Native  American  issues 


JMI 


concerning  health  effects  and  issues  related 
to  Hte  restoration  and  waste  management 
options  at  the  Hanfnrd.  Washington.  DOE 
site. 

Matten  to  be  Discussed:  Items  to  be 
discussed  will  include:  (1)  the  effects  on 
public  health — past,  current,  and  future — of 
the  release  of  radioacti\'e  and  hazardous 
materials  into  the  environment  at  Hanford. 
and  (2)  proposed  actions  based  on  the 
findings  of  health  research  and  public  health 
activities. 

Agenda  items  are  subiect  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information. 
Linda  A.  Games,  ATSDR  Health  Council 
Advisor.  1600  CliftrHi  Road.  NE.  Mailstop  E- 
28,  Atlanta,  Georgia  .10333,  telephone  404/ 
639-0730,  FAX  404y639-07S9 

Dated:  lanuary  6. 1995. 
William  H.  GimMB. 
Acting  Associate  Director  for  Policy 
Coordination.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

jFR  Doc.  95-884  Filed  1-12-95.  8:45  ami 
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Agency  For  Toxic  Substances  and 
Disease  Registry 

[ATSDR-89I 

Availabftity  of  Draft  Health 
Consultation 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR).  Public 
Health  Service  (PHS).  Department  of 
Health  and  Human  Services  (HHS). 

ACTION:  Notice  of  Availability  and 
Request  for  Comments. 

SUMMARY:  The  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA)  |42 
U.S.C.  9e04{i)t4)|  states  that  the 
Administrator  of  the  ATSDR  shall 
provide  consultations  upon  request  on 
health  issues  relating  to  exposure  to 
hazardous  or  toxic  substances,  on  the 
basis  of  available  information,  to  the 
Administrator  of  the  Environmental 
Protection  Agency.  State  officials,  and 
local  officials.  In  response  to  such  a 
request.  ATSDR  has  developed  a 
chemical-specific  health  consultation 
report  designed  to  address  specific 
questions  with  regard  to  current 
drinking  water  standards.  This  notic-e 
announces,  for  review  and  comment, 
the  availability  of  this  chemical-specific 
health  consultation  report  prepared  by 
ATSDR  on  1.4-dioxane. 
DATES:  To  ensure  consideration, 
comments  on  this  health  consultation 
report  must  be  received  on  or  before 
lanuary  30.  1995.  Comments  received 


after  the  close  of  the  public  comment 
period  will  be  considered  at  the 
discretion  of  ATSDR  based  on  what  is 
in  the  best  interwt  of  the  general  public. 

ADDRESSES:  Requests  for  copies  of  the 
chemical  specific  health  consultation 
report  and  comments  concerning  it 
should  be  sent  to  the  attention  of  Ms. 
iGm  lenkins.  Division  of  Toxicology. 
Agencry  for  Toxic  Substances  and 
Di.<«ase  Registry.  1600  Clifton  Road. 
NE..  Mailstop  E29.  Atlanta.  Geoi^ia 
303.13. 

Requests  for  the  health  consultation 
report  must  be  in  writing.  ATSDR 
reserves  the  right  to  provide  only  one 
free  copy  of  the  dnrument  to  each 
requestor. 

Written  comments  and  other  data 
submitted  in  respon.se  to  this  notice  and 
the  health  consultation  report  must  bear 
the  docket  control  number  ATSDR-89. 
Send  one  (»py  of  all  comments  and 
three  copies  of  all  stippufsing 
documents  to  the  Division  of  Toxicology 
at  the  above  addreics  by  the  end  of  the 
comment  period.  All  written  comments 
and  the  health  consuftation  report  will 
be  available  for  public  inspection  at 
ATSDR.  Building  4,  Execiitive  Park 
Drive.  Atlanta,  Georgia  (not  a  mailing   . 
address),  from  BKMJa.m.  until  4::<0  p.m.. 
Monday  through  Friday,  except  for  legal 
holidays.  Because  all  public  comments 
are  available  for  public  inspection,  no 
confidential  business  information 
should  be  submitted  in  response  to  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kim  lenkins.  Division  of  Toxicology, 
Agency  for  Toxic  Substances  and 
Disease  Registry.  1600  Clifton  Road. 
NE..  Mailstop  E29.  Atlanta,  Georgia 
30333.  telephone  (404)  639-6.157. 

SUPPLEMENTARY  INFORMATION:  Health 
consultations  are  ATSDR  actions  that 
provide  advice  and  recommendations 
on  .specific,  health-related  questions 
associated  with  actual  or  potential 
human  exposure  to  hazardous 
substances  as  defined  in  CERCLA,  as 
amended,  or  any  other  as.sociated 
human  health  hazards. 

Dated:  lanuary  6. 1995. 
lack  )ackson, 

Actinfi  Deputy  Administrator.  A^ncyfor 
Toxic  Substances  and  Disease  Registry 
(PR  Doc.  95-885  Filed  l-12-4J5i:  H;45  anij 
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Centers  for  Disease  Control  and 
Prevention 

Technical  Advisory  Committee  for 
Diabetes  Translation  and  Community 
Control  Programs;  Meeting 

In  accordance  wtih  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Technical  Advisory  Committee  for 
Diabetes  Translation  and  Community  Contml 
Programs. 

Time  and  Date:  8:30  a.m.-4:30  p.m.. 
Monday.  January  30, 1995. 

Place:  Rhodes  Building.  4th  Floor 
Conference  Room,  3005  Chamblee-Tucker 
Road.  Atlanta.  Georgia  30341.  telephone  404/ 
488-5000.  (Exit  Chamblee-Tucker  Road  off  1- 
85). 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  committee  is  charged  with 
advising  the  Director.  CDC,  regarding 
priorities  and  feasible  goals  for  translation 
activities  and  community  control  programs 
designed  to  reduce  risk  factors,  morbidity, 
and  mortality  from  diabetes  and  its 
complications.  The  committee  advises 
regarding  policies,  strategies,  goals  and 
objectives,  and  priorities:  identifies  research 
advances  and  technologies  ready  for 
translation  into  widespread  conununity 
practice;  recommends  public  health 
strategies  to  be  implemented  through 
community  interventions;  advises  on 
operational  research  and  outcome  evaluation 
methodologies;  identifies  research  issues  for 
further  clinical  investigation;  and  advises 
regarding  the  coordination  of  programs  with 
Federal,  voluntary,  and  private  resources 
involved  in  the  provisions  of  services  to 
people  with  diabetes. 

Matters  to  be  Discussed:  Committee 
members  will  discuss  CDC's  role  in  primary 
prevention,  the  National  Diabetes  Education 
Program,  screening  issues,  the  Regenstreif 
Conference,  Policy  and  economic  activities, 
and  the  status  of  the  Diabetes  Control 
Programs  and  health  communication. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 
Contact  Person  For  More  Information: 
.  Cheryl  Shaw,  Program  Specialist,  Division  of 
Diabetes  Translation,  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion,  CDC,  4770  Buford  Highway,  NE, 
(K-10),  Atlanta,  Georgia  30341-3724, 
telephone  404/488-5004. 

Dated:  January  9, 1995. 
William  H.  Gimson, 
Acting  Associate  Director  for  Policy 
Coordination.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

IFR  Doc.  95-886  Filed  1-12-95;  8:45  am) 
BIUJNG  CODE  41W-1S-M 


Poverty-Associated  Mental  Retardation 
Prevention  Technical  Assistance 
Workshop;  Meeting 

The  National  Center  for 
Environmental  Health  (NCEH),  Centers 
for  Disease  Control  and  Prevention 
(CDC),  announces  the  following 
meeting. 

Name:  Poverty-Associated  Mental 
Retardation  (PAMR)  Prevention  Technical 
Assistance  Workshop  for  Planning  Grant 
Recipients. 

Time  and  Date:  8:30  a.m.-4:30  p.m., 
January  30. 1995. 

Place:  Swissotel  Atlanta.  3391  Peachtree 
Road,  NE,  Atlanta,  Georgia  30326. 

Status:  Open  to  the  public  limited  only  by 
the  space  available. 

Purpose:  The  primary  purpose  of  this 
workshop  is  to  provide  technical  assistance 
to  recipients  of  CDC  grants  as  they  plan 
programs  to  prevent  PAMR.  The  workshop  is 
not  designed  to  provide  general  infomiation 
on  mental  retardation  or  on  prevention  of 
PAMR. 
'  Supplementary  Information:  The  workshop 
will  convene  a  group  of  recipients  of  CDC 
PAMR  Planning  Grants. 

Seven  of  every  1.000  ten-year  old  children 
suffer  from  mild  mental  retardation,  and 
three  of  every  1.000  suffer  from  more  serious 
mental  retardation.  Poor  children,  especially 
those  whose  mothers  have  less  than  a  high 
school  education,  are  at  risk  for  cognitive 
delay  of  as  much  as  one  standard  deviation 
of  IQ  (15  points)  at  age  three.  Studies  such 
as  the  Infant  Health  and  Development 
Program  and  the  Carolina  Abecedarian 
Project  have  proven  that  an  intensive  early 
health  and  development  intervention  can 
prevent  or  reduce  as  much  as  two-thirds  of 
PAMR.  CDC  is  actively  involved  in  research 
and  planning  to  help  States  develop  a 
community-based  program  to  prevent  P.AMR. 
Contact  Person  for  Additional  Information: 
Edward  A.  Brann,  M.D.,  Chief,  Mental 
Retardation  Prevention  Section, 
Developmental  Disabilities  Branch,  Division 
of  Birth  Defects  and  Developmental 
Disabilities.  NCEH,  CDC,  Mailstop  F-15. 
4770  Buford  Highway,  NE,  Atlanta.  Georgia 
30341-3724,  telephone  404/488-7400. 

Dated:  January  6, 1995. 
William  H.  Gimson, 

Acting  Associate  Director  for  Policy 
Coordination.  Centers  for  Disease  Control  and 
Prevention  (CDC). 
IFR  Doc.  95-883  Filed  1-12-95;  8:45  ami 
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Food  and  Drug  Administration 
IDocket  No.  94F-0455] 

American  Science  and  Engineering, 
Inc.;  Filing  of  Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  American  Science  and  Engineering. 
Inc.,  has  filed  a  petition  proposing  that 
the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
X-radiation,  produced  by  the  operation 
of  X-rav  tubes  at  energy  levels  of 
500,000  electron  volts  (500  keV)  or      • 
lower,  to  inspect  cargo  containers  that 
may  contain  food. 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  February  13,  1995. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Hansen,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
206),  Food  and  Drug  Administration. 
200  C  St.  S\V.,  Washington.  DC  20204, 
202-418-3098. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  5M4438)  has  been  filed  b\ 
American  Science  and  Engineering  Inc.. 
40  Erie  St.,  Cambridge.  MA  02139-4286 
The  petition  proposes  to  amend  the  food 
additive  regulations  in  §  179.21  Sources 
of  radiation  used  for  inspection  of  food, 
for  inspection  of  packaged  food,  and  for 
controlling  food  processing  (21  CFR 
179.21)  to  provide  for  the  safe  use  of  X- 
radiation,  produced  by  the  operation  ol 
X-ray  tubes  at  energy  levels  of  500  keV 
or  lower,  to  inspect  cargo  containers 
that  may  contain  food. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
display  at  the  Dockets  Management 
Branch  (address  above)  for  public 
review  and  comment.  Interested  persons 
may,  on  or  before  Februar\'  13, 1995, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on.  the 
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petitioners  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If.  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petitipn  results  in  a  regulation,  the 
notice  of  ivailability  of  the  agency's 
finding  on  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.4d(c). 


Dated:  |a 

luary  6. 1995. 

Alan  M.  Ril 

lis, 

Acting  Din 
Approval.  ( 
Nutrition. 

dor.  Office  ofPremarket 
lenterfor  Food  Safety  and  Applied 

IFR  Doc.  9; 

-897  Filed  1-13-95;  8:45  ami 
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:  41SO-01-F 

Health  Care  Financing  Administration 

RIN  0938-4G61 

Medicaid  Program;  Limitations  on 
Aggregate  Payments  to 
Disproportionate  Share  Hospitals: 
Federal  Ftscal  Year  1995 

AGENCY:  Health  Care  Financing 
Administ^tion  (HCFA).  HHS. 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  the 
preliminai7  Federal  fiscal  year  (FFY) 
1995  natic  nal  target  and  individual 
State  allotments  for  Medicaid  payment 
adjustmei^ts  made  to  hospitals  that  serve 
a  disproportionate  number  of  Medicaid 
recipients  and  low-income  patients  with 
special  ne^ds.  We  are  publishing  this 
notice  in  t  ccordance  with  the 
provision!  of  section  1923(f)(1)(C)  of  the 
Social  Security  Act  (the  Act)  and 
implemen  ting  regulations  at  42  CFR 
447.297  through  447.299.  The 
preliminay  FFY  1995  State  DSH 
allotment!  published  in  this  notice  will 
be  superseded  by  final  FFY  1995  DSH 
allotment!  to  be  published  in  the 
Federal  Register  by  April  1,  1995. 
EFFECTIVE  DATE:  The  preliminary  DSH 
payment  adjustment  expenditure  limits 
included  i  a  this  notice  apply  to 
Medicaid  3SH  payment  adjustments 
that  are  ap  plicable  to  FFY  1995. 
FOR  FURTVpR  INFORMATION  CONTACT: 
Richard  Strauss,  (410)  966-2019. 

SUPPLEMEIITARY  INFORMATION: 
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national  target  and  each  State's 
allotment  for  disproportionate  hospital 
share  (DSH)  payments  for  each  Federal 
fiscal  year  (FFY).  DSH  payments  are 
payment  adjustments  made  to 
Medicaid-participating  hospitals  that 
serve  a  large  number  of  Medicaid 
recipients  and  other  low-income 
individuals  with  special  needs. 
Preliminary  amounts  must  be  published 
by  October  1  of  each  FFY  and  final 
amounts  by  April  1  of  each  FFY. 

The  implementing  regulations 
provide  that  the  national  aggregate  DSH 
limit  for  a  FFY  is  a  target  rather  than  an 
absolute  cap  when  determining  the 
amount  that  can  be  allocated  for  DSH 
payments.  The  national  DSH  target  is  12 
percent  of  the  total  amount  of  medical 
assistance  expenditures  (excluding  total 
administrative  costs)  that  are  projected 
to  be  made  under  approved  Medicaid 
State  plans  during  the  FFY.  (Note: 
Whenever  the  phrases  "total  medical 
assistance  expenditures"  or  "total     ** 
administrative  costs"  are  used  in  this 
notice,  they  mean  both  the  State  and 
Federal  share  of  expenditures  or  costs.) 

In  addition  to  the  national  DSH  target, 
there  is  a  specific  State  DSH  limit  for 
each  State  for  each  FFY.  The  State  DSH 
limit  is  a  specified  amount  of  DSH 
payment  adjustments  applicable  to  a 
FFY  above  which  FFP  will  not  be 
available.  This  is  called  the  "State  DSH 
allotment". 

Each  State's  DSH  allotment  for  FFY 
1995  is  calculated  by  first  determining 
whether  the  State  is  a  "high-DSH  State." 
or  a  "low-DSH  State."  This  is 
determined  by  using  the  State's  "base 
allotment."  A  State's  base  allotment  is 
the  greater  of:  (1)  The  total  amount  of 
the  State's  actual  and  projected  DSH 
payment  adjustments  made  under  the 
State's  approved  State  plan  applicable 
to  FFY  1992.  as  adjusted  by  HCFA;  or 
(2)  $1,000,000. 

A  State  whose  base  allotment  exceeds 
12  percent  of  the  State's  total  medical 
assistance  expenditures  (excluding 
administrative  costs)  projected  to  be 
made  in  FFY  1995  is  referred  to  as  a 
'■'high-DSH  State."  The  FFY  1995  State 
DSH  allotment  for  a  high-DSH  State  is 
limited  to  the  State's  base  allotment. 

A  State  vyhose  base  allotment  is  equal 
to  or  less  than  12  percent  of  the  State's 
total  medical  assistance  expenditures 
(excluding  administrative  costs) 
projected  to  be  made  in  FFY  1995  is 
referred  to  as  a  "low-DSH  State."  The 
FFY  1995  State  DSH  allotment  for  a 
low-DSH  State  is  equal  to  the  State's 
DSH  allotment  for  FFY  1994  increased 
by  growth  amounts  and  supplemental 
amounts,  if  any.  However,  the  FFY  1995 
DSH  allotment  for  a  low-DSH  State 
cannot  exceed  12  percent  of  the  State's 


total  medical  assistance  expenditures 
for  FFY  1995  (excluding  administrative 
costs). 

The  growth  amount  for  FFY  1995  is 
equal  to  the  projected  percentage 
increase  (the  growth  factor)  in  a  low- 
DSH  State's  total  Medicaid  program 
expenditures  between  FFY  1994  and 
FFY  1995  multiplied  by  the  State's  final 
DSH  allotment  for  1994.  Because  the 
national  DSH  limit  is  considered  a 
target,  a  low-DSH  State  whose  program 
grows  from  one  year  to  the  next  can 
receive  a  growth  amount  that  would  not 
be  permitted  if  the  national  limit  was 
viewed  as  an  absolute  cap. 

There  is  no  growth  factor  and  no 
growth  amount  for  any  low-DSH  State 
whose  Medicaid  program  does  not  grow 
(that  is,  stayed  the  same  or  declined) 
between  fiscal  years  FFY  1994  and  FFY 
1995.  Furthermore,  because  a  low-DSH 
State's  FFY  1995  DSH  allotment  cannot 
exceed  12  percent  of  the  State's  total 
medical  assistance  expenditures,  it  is 
possible  for  its  FFY  1995  DSH  allotment 
to  be  lower  than  its  FFY  1994  DSH 
allotment.  This  situation  occurs  when 
the  Stete  experiences  a  decrease  in  its 
program  expenditures  between  years 
and  its  prior  FFY  DSH  allotment  is 
greater  than  12  percent  of  the  total 
projected  medical  assistance 
expenditures  for  the  current  FFY.  This 
situation  did  not  occur  for  FFY  1995. 
Consequently,  there  are  no  States  with 
preliminary  FFY  1995  State  DSH 
allotments  that  are  lower  than  the  final 
FFY  1994  State  DSH  allotments. 

There  is  no  supplemental  amount 
available  for  redistribution  for  FFY 
1995.  The  supplemental  amount,  if  any. 
is  equal  to  a  low-DSH  State's 
proportional  share  of  a  pool  of  funds 
(the  redistribution  pool).  The 
redistribution  pool  is  equal  to  the 
national  12-percent  DSH  target  reduced 
by  the  total  of  the  base  allotments  for 
high-DSH  States,  the  total  of  the  State 
DSH  allotments  for  the  previous  FFY  for 
low-DSH  States,  and  the  total  of  the 
low-DSH  State  growth  amounts.  Since 
the  sum  of  these  amounts  is  above  the 
projected  FFY  1995  national  12  percent 
DSH  target,  there  is  no  redistribution 
pool  and,  therefore,  no  supplemental 
amounts  for  FFY  1995. 

As  prescribed  in  the  law  and 
regulations,  no  State's  DSH  allotment 
will  be  below  a  minimum  of  $1  million. 

As  an  exception  to  the  above 
requirements,  under  section 
1923(f)(l)(A)(i)(II)  of  the  Act  and 
regulations  at  42  CFR  447.296(b)(5)  and 
447.298(f).  a  State  may  make  DSH 
payments  for  a  FFY  in  accordance  with 
the  minimum  payment  adjustments 
required  by  Medicare  methodology 
described  in  section  1923(c)(1)  of  the 


Act.  Nebraska's  preliminary  State  DSH 
allotment  has  been  determined  in 
accordance  with  this  exception. 

We  are  publishing  in  this  notice  the 
preliminary  FFY  1995  national  DSH 
target  and  State  DSH  allotments  based 
on  the  best  available  data  we  have  at 
this  time  from  the  States  as  adjusted  by 
HCFA.  This  data  is  taken  from  each 
State's  August  1994  Form  HCFA-37  and 
is  adjusted  as  necessary.  The  final  FFY 
1995  DSH  allotments  will  be  published 
in  the  Federal  Register  by  April  1, 1995. 

II.  Calculations  of  the  Preliminary  FFY 
1995  DSH  Limits 

The  total  of  the  preliminary  State  DSH 
allotments  for  FFY  1995  is  equal  to  the 
sum  of  the  base  allotments  for  all  high- 
DSH  States,  the  FFY  1994  State  DSH 
allotments  for  all  low-DSH  States,  and 
the  growth  amounts  for  all  low-DSH 
States.  A  State-by-State  breakdown  is 
presented  in  section  ID  of  this  notice. 
We  classified  States  as  high-DSH  or 
low-DSH  States.  If  a  State's  base 
allotment  exceeded  12  percent  of  its 
total  unadjusted  medical  assistance 
expenditures  (excluding  administrative 
costs)  projected  to  be  made  under  the 
State's  approved  plan  in  FFY  1995.  we 
classified  that  State  as  a  "high-DSH" 
State.  If  a  State's  base  allotment  was  12 
percent  or  less  of  its  total  unadjusted 
medical  assistance  expenditures 
projected  to  be  made  under  the  State's 
approved  State  plan  under  title  XIX  of 
the  Act  in  FFY  1995,  we  classified  that 
State  as  a  "low-DSH"  State.  There  are  34 
low-DSH  States  and  16  high-DSH  States 
for  FFY  1995  as  a  result  of  this 
classification. 

Using  the  most  recent  data  from  the 
August  1994  budget  projections  (Form 
HCFA-37).  we  estimate  the  States'  FFY 
1995  national  total  medical  assistance 
expenditures  to  be  $155,059,961,000. 
Thus,  the  overall  preliminary  national 
FFY  1995  DSH  expenditure  target  is 
approximately  $18.6  billion  (12  percent 
of  $155.1  billion). 

In  addition,  in  the  preliminary  FFY 
1995  State  DSH  allotments  we  provide 
a  total  of  $752,609,000  ($417,509,000 
Federal  share)  in  growth  amounts  for 
the  34  low-DSH  States.  The  growth 
factor  percentage  for  each  of  the  low- 
DSH  States  was  determined  by 


calculating  the  Medicaid  program 
growth  percentage  for  each  low-DSH 
State  between  FFY  1994  and  FFY  1995 
To  compute  this  percentage,  we  first 
ascertained  each  low-DSH  State's 
estimate  of  total  FFY  1994  medical 
assistance  and  administrative 
expenditures  as  reported  on  the  State's 
Medicaid  Budget  Report  (Form  HCFA- 
37)  submitted  in  August  1994.  Next,  we 
compared  those  estimates  to  each  low- 
DSH  State's  total  estimated  unadjusted 
FFY  1995  medical  assistance  and 
administrative  expenditures  as  reported 
to  HCFA  on  the  State's  August  1994 
Form  HCFA-37  submission. 

The  growth  factor  percentage  was 
multiplied  by  the  low-DSH  State's  final 
FFY  1994  DSH  allotment  amount  to 
establish  the  State's  preliminar\-  growth 
amount  fflr  FFY  1995. 

Since  the  sum  of  the  total  of  the  base 
allotments  for  high-DSH  States,  the  total 
of  the  State  DSH  allotments  for  the 
previous  FFY  for  low-DSH  States,  and 
the  growth  for  low-DSH  States 
($19,242,708,000)  is  greater  than  the 
preliminary  FFY  1995  national  target 
($18,607,195,000),  there  is  no 
preliminary  FFY  1995  redistribution 

pool. 

The  low-DSH  State's  growth  amount 
was  then  added  to  the  low-DSH  State's 
final  FFY  1994  DSH  allotment  amount 
to  establish  the  preliminary  total  low- 
DSH  State  DSH  allotment  for  FFY  1995. 
If  a  State's  growth  amount,  when  added 
to  its  final  FFY  1994  DSH  allotment 
amount,  exceeds  12  percent  of  its  FFY 
1995  estimated  medical  assistance 
expenditures,  the  State  only  receives  a 
partial  growth  amount  which,  when 
added  to  its  final  FFY  1994  allotment, 
limits  its  total  State  DSH  allotment  for 
FFY  1995  to  12  percent  of  its  estimated 
FFY  1995  medical  assistance 
expenditures.  For  this  reason,  seven  of 
the  low-DSH  States  received  partial 
growth  amounts. 

As  we  explained  above,  in  accordance 
with  the  minimum  payment 
adjustments  required  by  Medicare 
methodology,  Nebraska's  preliminary 
FFY  1995  State  DSH  allotment  is  Sll 
million. 

In  summary,  the  total  of  all 
preliminary  State  DSH  allotments  for 
FFY  1995  is  $19,242,708,000 

Key  TO  Chart 


($10,978,517,000  Federal  share).  This 
total  is  composed  of  the  prior  FFY's 
final  State  DSH  allotments 
($18,490,099,000)  plus  growth  amounts 
for  all  low-DSH  States  ($752,609,000) 
plus  supplemental  amounts  for  low- 
DSH  States  ($0).  The  total  of  all 
preliminary  FFY  1995  State  DSH 
allotments  is  12.6  percent  of  the  total 
medical  assistance  expenditures 
(excluding  administrative  costs) 
projected  to  be  made  by  these  States  in 
FFY  1995.  The  total  of  all  preliminary 
DSH  allotments  for  FFY  1995  is 
$635,513,000  over  the  FFY  1995 
preliminary  national  target  amount  of 
$18,607,195,000. 

Each  State  should  monitor  and  make 
any  necessar>'  adjustments  to  its  DSH 
spending  during  FFY  1995  to  ensure 
that  its  actual  FFY  1995  DSH  payment 
adjustment  expenditures  do  not  exceed 
its  final  State  DSH  allotment  for  FFY 
1995  which  will  be  published  by  April 
1. 1995.  As  the  ongoing  reconciliation 
between  actual  FFY  1995  DSH  payment 
adjustment  expenditures  and  the  final 
FFY  1995  DSH  allotments  takes  place, 
each  State  should  amend  its  plans  as 
may  be  necessarv  to  make  any 
adjustments  to  its  FFY  1995  DSH 
payment  adjustment  expenditure 
patterns  so  that  the  State  will  not  exceed 
its  final  FFY  1995  DSH  allotment. 

The  FFY  1995  reconciliation  of  DSH 
allotments  to  actual  expenditures  will 
take  place  on  an  ongoing  basis  as  States 
file  expenditure  reports  with  HCFA  for 
DSH  payment  adjustment  expenditures 
applicable  to  FFY  1995.  In  addition, 
additional  DSH  payment  adjustment 
expenditures  made  in  succeeding  FFYs 
that  are  applicable  to  FFY  1995  will 
continue  to  be  reconciled  back  to  eat.h 
State's  final  FFY  1995  DSH  allotment  as 
additional  expenditure  reports  are 
submitted  to  ensure  that  the  final  FFY 
1995  DSH  allotment  is  not  exceeded. 
Any  DSH  pa>-ment  adjustment 
expenditures  in  excess  of  the  final  DSH 
allotment  will  be  disallowed. 

Any  DSH  expenditures  that  are 
disallowed  will  be  subject  to  the  normal 
Medicaid  disallowance  procedures. 

III.  Preliminar>'  FFY  1995  DSH 
Allotments  Under  Public  Law  102-234 
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Description 


Column  A 
Column  B 


Fi^FFY  1994  DSH  Allotments  For  A«  States.  For  a  h^h-DSH  State.  th.s  «  the  States  ^^^/"f^'Jp^fg '!  "^ 
weater  of  the  State's  FFY  1992  allowabte  DSH  payment  adjustment  expenditures  appbcabte  to  ^^Y  1992.  w 
SI  S).(^.  For  a  iS.  DSH  State.  th«  e  equal  to  the  fmal  DSH  altotment  (or  FFY  1994  wt.K:h  was  pobl^hed  .n  the 
Federal  Register  on  May  2, 1994. 
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Colunn 


ColumnC 
Column  D 

Cokjmn  E 


Key  to  Chart— Continued 


Description 


Gfowtfi  Anxxjnts  For  Low-OSH  States.  This  is  an  increase  in  a  tow-DSH  State's  final  FFY  1994  DSH  allotrnent  to  the 

extent  ttiat  the  State's  Medicad  program  grew  between  FFY  1994  and  FFY  1995. 
PreJifmnary  FFY  1995  State  DSH  Allotments.  For  high  DSH  States  this  is  equal  to  the  lase  allotment  from  column  B 

For  low-DSH  States,  this  is  equal  to  the  final  State  DSH  allotments  tor  FFY  1994  from  column  B  plus  the  growth 

anwunts  from  column  C  and  the  supplemertel  amounts,  rt  any,  from  column  D. 
High  or  Low  DSH  State  Designation.  "High"  indicates  the  State  is  a  high-DSH  State  and  a  "Low  indicates  the  State  is 

a  low-DSH  State. 


Prelimii^^ry  Federal  Fiscal  Year  1995  Disproportionate  Share  Hospital  Allotments  Under  Public  Law  102- 

234  Amounts  are  State  and  Federal  Shares 

[Dollars  are  in  thousands(OOO)] 
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TOTA 


State 


Final  FFY  94 

DSH  allotments 

for  all  states 

B 


Growth  amounts  for  low 
DSH  states  (1) 


$417,458 
S19.589 
$3,039 
$2,191,451 
$302,014 
$408,933 
$5,924 
$41,039 
$286,478 
$382,344 
$64,078 
$1,985 
$394,993 
$336,799 
$5,497 
$188,935 
$264,289 
$1,217,636 
$165,317 
$129,543 
$567,128 
$617,700 
*  $55,394 
$158,464 
$731,894 
$1,300 
$11,000 
$73,560 
$392,006 
$1,094,113 
$15,757 
$2,831,864 
$389,266 
$1,155 
$566,925 
$23,568 
$25,058 
$967,407 
$94,432 
$439,759 
$1,302 
$430,611 
$1,513,029 
$5,514 
$26,662 
$185,746 
S307.993 
$121,883 
$10,881 
$1,389 
$18,490,099 


NOT  APPLICABLE 

$1,273 

$203 

NOT  APPLICABLE 
NOT  APPLICABLE 
NOT  APPUCABLE 

$1,063 

NOT  APPUCABLE 

$76,223 

$34,880  .„ 

$3,887 

$126 

$69,434  

$31,516  

$589 

fJOT  APPUCABLE '! 

NOT  APPUCABLE  , 

NOT  APPLICABLE  , 

NOT  APPUCABLE  . 

$15,000 

$19.052 

$67,497 

$5,225 

$16,481  

NOT  APPUCABLE  . 

S78 

NOT  APPUCABLE  . 

NOT  APPUCABLE  . 

NOT  APPUCABLE  . 

NOT  APPUCABLE  . 

$1,743  

$206.729 

$49,413  ...» 

$38 

$73,044  , 

$529  

$5,537  

NOT  APPUCABLE  .. 

$7.705 

NOT  APPUCABLE  .. 

$137 

NOT  APPLICABLE  "! 

NOT  APPUCABLE  .. 

$651  ; 

$1,351  

$26.038 

$33.210 

$1,710 

$1.978 

$170 

$752,609 


Preliminary  FFY 
95  state  DSH  al- 
lotments 


$417,458 

$20,862 

$3^42 

$2,191,451 

$302,013 

$408,933 

S6,986 

$41,039 
$362,701 
$417,224 

$67,965 

$2,111 

$464,427 

$368,315 

$6,186 

$188,935 

$264,289 

$1,217,636 

$165,317 

$144,543 

$586,180 

$685,197 

$60,618 
$174,946 
$731,894 

$1,378 

$11,000 

$73,560 

$392,006 

$1,094,113 

$17,501 

$3,038,594 

$438,679 

$1,193 
$639,969 
$24,097 
$30,594 
$967,407 
$102,137 
$439,759 

$1,439 

$430,61 1 

$1,513,029 

$6,165 

$28,013 

$211,785 

$341,202 

$123,592 

$12,859 

$1,559 
$19,242,708 


High  or 
low  DSH 
state  des- 
ignation 


HIGH. 

LOW. 

LOW. 

HIGH. 

HIGH. 

HIGH. 

LOW. 

LOW. 

LOW. 

LOW. 

LOW. 

LOW. 

LOW. 

LOW. 

LOW. 

HIGH. 

HIGH. 

HIGH. 

HIGH. 

LOW. 

LOW. 

LOW. 

LOW. 

LOW. 

HIGH. 

LOW. 

LOW. 

HIGH. 

HIGH. 

HIGH. 

LOW. 

LOW. 

LOW. 

LOW. 

LOW. 

LOW. 

LOW. 

HIGH. 

LOW. 

HIGH. 

LOW. 

HIGH. 

HIGH. 

LOW. 

LOW. 

LOW. 

LOW. 

LOW. 

LOW. 

LOW. 


PRELIMINARY  FEDERAL  FISCAL  YEAR  1995  DISPROPORTIONATE  SHARE  HOSPITAL  ALLOTMENTS  UNDER  PUBUC  LAW  102- 

234  AMOUNTS  ARE  STATE  AND  FEDERAL  SHARES— Continued 
[Dollars  are  in  thousands(000)l 


State 


NOTES:. 


Final  FFY  94 

DSH  allotments 

for  all  states 


B 


Growth  amounts  for  low 
DSH  states  (1) 


Preliminary  FFY 

95  state  DSH  al- 

lotmerrts 


High  or 
low  DSH 
state  des- 
ignation 


(1)  There  was  1  low  DSH  State  wNch  had  negative  growth  and  7  low  DSH  States  which  got  partial  growth  up  to  12%  oJ  FFY  95  Map. 

(2)  Allotment  based  upon  minimum  payment  adjustment  anrxxnt. 


IV.  Regulatory  Impact  Statement 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5-  U.S.C.  601  through  612).  unless 
the  Administrator  certifies  that  a  notice 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  a  RF^.  States 
and  individuals  are  not  considered 
small  entities.  However,  providers  are 
considered  small  entities.  Additionally, 
section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  regulatory  impact 
analysis  if  a  notice  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  nimiber  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

This  notice  does  not  contain  rules; 
rather,  it  reflects  the  DSH  allotments  for 
each  State  as  determined  in  accordance 
with  §§  447.297  through  447.299. 

We  have  discussed  the  method  of 
calculating  the  preliminary  FFY  1995 
national  aggregate  DSH  target  and  the 
preliminary  FFY  1995  individual  State 
DSH  allotments  in  the  previous  sections 
of  this  preamble.  These  calculations 
should  have  a  positive  impact  on 
payments  to  DSHs.  Allotments  will  not 
be  reduced  for  high-DSH  States  since  we 
are  now  interpreting  the  12 -percent 
Umit  as  a  target.  Low-DSH  States  will 
get  their  base  allotments  plus  their 
growth  Eunoimts. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

(Catalog  of  Federal  Assistance  Program  No. 
93.778,  Medical  Assistance  Program) 


Dated:  October  28. 1994. 
Bruce  C  Vladcck, 

Administrator.  Health  Care  Financing 
Administration. 

Dated:  November  16, 1994. 
Donna  E.  Shalala, 
Secretary. 

(FR  Doc.  95-850  Filed  1-12-95;  8:45  ami 
BILLING  CODE  4120-01-P 

Social  Security  Administration 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Normally  on  Fridays,  the  Social 
Security  Administration  pubhshes  a  list 
of  information  collection  packages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  Pubhc 
Law  96-511.  The  Paperwork  Reduction 
Act.  The  following  clearance  packages 
have  been  submitted  to  OMB  since  the 
last  list  was  pubhshed  in  the  Federal 
Register  on  Friday.  November  25. 1994. 

(Call  Reports  Qearance  Officer  on  (410)  965- 
4142  for  copies  of  package.) 

1.  Supplemental  Seciunty  Income 
Notice  of  Interim  Assistance 
Reimbursement  (TWO  FORMS)— 0960- 
NEW.  Forms  SSA-6125  and  SSA-L8125 
will  collect  interim  assistance 
reimbursement  (lAR)  information  from 
States  which  provide  such 
reimbiu^ement.  Form  SSA-8125  will  be 
used  in  most  cases.  The  use  of  form 
SSA-L8125  will  be  limited  to  situations 
where  a  person  is  collecting 
Supplemental  Security  Income 
payments  because  of  disability  due  to 
drug  abuse  or  alcoholism.  The 
respondents  will  be  States  who  provide 
L\R. 

Number  of  Respondents:  140,000. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  23,333 
hours. 


2.  Fre-1957  Military  Service  Federal 
Benefit  Questionnaire— 0960-0120.  The 
information  on  form  SSA-2512  is  used 
by  the  Social  Security  Administration  to 
establish  whether  the  wage  earner's 
military  service  may  be  used  to 
determine  entitlement  to  or  the  amount 
of  any  Social  Security  benefit  payable. 
The  respondents  are  claimants  who  are 
applying  for  Social  Security  benefits  on 
a  record  where  the  wage  earner  has  pre- 
1957  military  service. 

Number  of  Respondents:  56,000. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  9.333 
hours. 

3.  Reconsideration  Report  for 
Disability  Cessation— 0960-0350.  The 
information  on  form  SSA-782  is  used 
by  the  Social  Security  Administration  to 
obtain  additional  information  and 
evidence  to  support  requests  for 
reconsideration.  The  respondents  are 
claimants  under  Title  II  and  Title  XVI  of 
the  Social  Security  Act  who  file  a 
request  for  reconsideration  of  disability 
benefits. 

Number  of  Respondents:  1 1 ,550. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Annual  Burden:  5.775 
hours. 

OMB  Desk  Officer:  Laura  Oliven. 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  Office  of 
Management  and  Budget,  OIRA.  New 
Executive  Office  Building,  Room  10230. 
Washington.  D.C.  20503. 

Dated:  January  9. 1995.      - 
Charlotte  Whitntigbt, 
Reports  Oearance  Officer,  Social  Security 
Admintstration. 
[FR  Doc.  95-924  Filed  1-12-95: 8:45  am) 

BILUNG  CODE  41W>-2»-P-M 
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DEPARTWENT  OF  HOUSING  AND 
URBAN  DjEVELOPMENT 

Office  of  ttie  Assistant  Secretary  for 
Communky  Planning  and 
Developn^ent 

[Docket  N<i  N-95-1917;  FR-3778-N-19J 

Federal  Property  Suitable  as  Facilities 
to  Assist  ^e  Homeless 

AGENCY:  C  ffice  of  the  Assistant 
Secretary  or  Community  Planning  and 
Developm  snt,  HUD. 
action:  Notice. 


summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUt)  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  William  Molster,  room  7256. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW, 
Washingtdn.  DC  20410;  telephone  (202) 
708-1226;ItDD  number  for  the  hearing- 
and-speeck-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  ca|l  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPI.EMEMTARY  INFORMATION:  In 
accordana  i  with  56  FR  23789  (May  24. 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  114 11).  as  amended.  HUD  is 
publishing  this  Notice  to  identify 
Federal  bu  Idings  and  other  real 
property  th  at  HUD  has  reviewed  for 
suitability  "or  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
informatioi  i  provided  to  HUD  by 
Federal  lar  dholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  praperty  controlled  by  such 
agencies  oi  by  GSA  regarding  its 
inventory  (f  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12.  1988  Qiurt  Order  in  National 
Coalition  ft  tr  the  Homeless  v.  Veterans 
Adrninistrc  tion.  No.  88-2503-OG 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  acc(  rding  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailabU  .  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suital  le  categories  have  been 
reviewed  b  r  the  landholding  agencies, 
and  each  a{  ency  has  transmitted  to 
HUD:  (1)  Iti  intention  to  make  the 
property  av  ailable  for  use  to  assist  the 
homeless,  ( 2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  ca  nnot  be  declared  excess  or 
made  availi  ible  for  use  as  facilities  to 
assist  the  h  >meless. 


JMI 


Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Judy  Breitman,  Division  of  Health 
Facilities  Planning,  U.S.  Public  Health 
Service,  HHS,  room  17A-10.  5600 
Fishers  Land.  Rockville,  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24,  1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA.  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time. 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  William  Molster  at 
the  address  listed  at  the  beginning  of 
this  Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  [et  seq.,  acreage,  floor  plan, 
existing  sanitary  facilities,  exact  street 
address),  providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  U.S.  Navy:  John  J. 
Kane,  Deputy  Division  Director,  Dept.  of 
Navy.  Real  Estate  Operations,  Naval 
Facilities  Engineering  Command,  200 
Stovall  Street,  Alexandria,  VA  22332- 
2300;  (703)  325-0474;  Dept.  of 


Transportation:  Ronald  D.  Keefer. 
Director,  Administrative  Services  & 
Property  Management,  DOT,  400 
Seventh  St.  SW,  room  10319. 
Washington.  DC  20590;  (202)  366-4246; 
U.S.  Air  Force:  Carol  Xander,  Area-MI, 
Boiling  AFB,  172  Luke  Avenue,  Suite 
104,  Washington,  DC  20332-5113;  (202) 
767-6235;  GSA:  Leslie  Carrington, 
Federal  Property  Resources  Services. 
GSA.  18th  and  F  Streets  NW, 
Washington,  DC  20405;  (202)  208-0619; 
Dept.  of  Energy:  Tom  Knox.  Acting 
Team  Leader,  Facilities  Planning  and 
Acquisition  Branch,  FM-20,  Forrestal 
Bldg.,  Room  6H-058.  Washington,  DC 
20585;  (202)  586-1191;  (These  are  not 
toll-free  numbers). 

Dated:  January  6. 1995. 
Jacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

Title  V.  Federal  Surplus  Property  Program 
Federal  Register  Report  for  01/13/95 

Suitable/Available  Properties 

Buildings  (by  State) 
Idaho 

Bldg.  611 

Mountain  Home  Air  Force  Base 

Mountain  Home  AFB  Co:  Elmore  ID  83648- 

Landholding  Agency:  Air  Force 

Property  Number:  189440016 

Status:  Underutilized 

Comment:  3200  sq.  ft..  1  story  wood  frame, 
needs  repair,  presence  of  lead  base  paint 
and  asbestos,  most  recent  use — base  chapel 

Suitable/Unavailable  Properties 

Buildings  (by  State) 
Alaska 

Family  Housing  &  Land 

Boreaiis  Street 

Tok  Co:  SE  Fairbanks  AK  99780- 

Landholding  Agency:  DOT 

Property  Number:  879440029 

Status:  Excess 

Comment:  Bachelors  quarters  and  bldg.  w/ 

duplex  family  housing  units.  2050  sq.  ft. 

ea..  2  story,  wood  frame,  fair  condition. 

currently  under  lease. 

Unsuitable  Properties 

Buildings  (by  State) 
Connecticut 

Naval  Housing — 7  Bldgs. 
Naval  Submarine  Base 
New  London  Co:  Groton  CT 
Landholding  Agency:  Navy 
Property  Number:  77951001 
Status:  Unutilized 
Reason:  Secured  Area 

Illinois 

Bldg.  24 

Argonne  National  Laboratory 

Argonne  Co:  DuPage  IL  60439- 

Landholding  Agency:  Energy 

Property  Number:  419510001 

Status:  Unutilized 

Reason:  Extensive  deterioration 


Bldg.  25 

Argonne  National  Laboratory 

Argonne  Co:  DuPage  IL  60439- 

Landholding  Agenc}':  Energy 

Property  Number:  419510002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  822 

Argonne  National  Laboratory 

Argonne  Co:  DuPage  IL  60439- 

Landholding  Agency:  Energy 

Property  Number:  419510003 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  823 

Argonne  National  Laboratory 

Argonne  Co:  DuPage  IL  60439- 

Landholding  Agency:  Energy 

Property  Number:  419510004 

Status:  Unutilized 

Reason:  Extensive  deterioration 

New  York 

Point  AuRoche  Light 
Beekmantown  Co:  Qinton  NY  12901- 
Landholding  Agency:  GSA 
Property  Number.  879420002 
Status:  Excess 

Reason:  Floodway,  Extensive  deterioration, 
GSA  Number:  2-4-NY-817. 

[FR  Doc.  95-799  Filed  1-12-95:  8:45  am) 
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Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

[Docket  No.  N-95-3866;  FR-3850-N-01] 

Notice  of  Sale  of  HUD-Held  Multifamily 
Mortgage  Loans 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice  of  sale  of  mortgage  loans. 

SUMMARY:  This  notice  announces  the 
Department's  intention  to  sell 
nonperforming,  unsubsidized  mortgage 
loans,  without  Federal  Housing 
Administration  (FHA)  insurance,  in  a 
competitive  auction.  This  notice  also 
describes  the  bidding  process  for  these 
loans.  This  notice  ensures  compliance 
with  the  Department's  mortgage  sale 
regulations. 

DATES:  Bid  Packages  will  be  available  in 
February  1995. 

ADDRESSES:  Interested  parties  may 
request  a  Bid  Package  by  sending  a 
written  notice  to  Hamilton  Securities 
Group.  Inc..  1410  Q  Street,  NW., 
Washington,  DC  20009,  Attention:  Mr. 
Richard  Karsch.  When  the  information 
is  available,  it  will  be  forwarded  by 
regular  mail.  Parties  may  make  special 
arrangements  to  receive  the  information 
through  the  post  office's  next-  or 
second-day  services. 

A  due  diligence  facility  will  be 
located  at  733  15th  Street,  NW.,  Suite 


800,  Washington,  DC  20005.  The  facility 
will  be  open  to  the  public  between  the 
hours  of  9  a.m.  and  6  p.m.,  Monday 
through  Friday.  Interested  parties 
wanting  access  to  the  facility  must 
contact  Mr.  Ron  Hughes  at  (202)  639- 
9700,  to  schedule  access  time. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Richbourg,  Office  of  the 
Housing-FHA  Comptroller,  Room  5144, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW.. 
Washington,  DC  20410;  telephone  (202) 
401-0577.  Hearing-  or  speech-impaired 
individuals  may  call  (202)  708-4594 
(TDD).  These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  final  rule  published 
in  the  Federal  Register  on  September 
22,  1994  (59  FR  48726)  (Mortgage  Sale 
Regulations),  and  specifically  with 
§290.202  of  that  rule  (59  FR  48731),  the 
Department  announces  its  intention  to 
sell  nonperforming.  unsubsidized 
mortgage  loans  (Mortgage  Loans).  The 
first  of  these  Mortgage  Loans  encumber 
properties  located  in  the  southeastern 
United  States  (Southeast  Mortgage  Sale). 
A  final  listing  of  the  specific  properties 
involved  in  the  Southeast  Mortgage  Sale 
will  be  included  in  the  Bid  Package.  The 
Mortgage  Loans  will  be  sold  without 
Federal  Housing  Administration  (FHA) 
insurance.  The  Department  will  offer 
interested  parties  an  opportunity  to  bid 
competitively  on  the  Mortgage  Loans. 
Bids  may  be  offered  for  one  or  all  of  the 
Mortgage  Loans,  as  well  as  for  any 
combination  of  Mortgage  Loans.  The 
Department  will  accept  those  bids  that 
optimize  the  gross  proceeds  from  the 
sale. 

The  Bidding  Process 

The  Department  will  describe  the 
procedure  for  participating  in  the 
Southeast  Mortgage  Sale  in  a  Bid 
Package,  which  will  include  a 
standardized  nonnegotiable  loan  sale 
agreement  (Sales  Agreement),  as  well  as 
pertinent  information  concerning  each 
of  the  Mortgage  Loans,  such  as  the 
unpaid  principal  balance  and  interest 
rate.  The  Department  will  distribute  the 
Bid  Package  for  a  period  of  6  weeks 
prior  to  the  date  that  bids  are  due  (Bid 
Date).  Bid  Packages  will  be  available  in 
February  1995.  Interested  parties  may 
request  a  Bid  Package  by  sending  a 
written  notice  to  the  address  specified 
in  the  ADDRESSES  section,  above,  of  this 
notice. 

Bidders  must  include  a  5  percent 
deposit  with  their  bids.  If  a  bidder 
submits  multiple  bids,  the  deposit  will 
be  limited  to  5  percent  of  the  bidder's 
largest  bid  amount.  The  successful 
bidders  will  be  notified  within  3 


business  days  after  the  Bid  Date  (Award 
Date).  An  additional  5  percent  deposit  is 
required  from  each  successful  bidder 
within  2  business  days  after  the  Award 
Date.  If  a  bidder  submits  multiple  bids, 
the  additional  deposit  will  be  limited  to 
5  percent  of  the  bidder's  largest  bid 
amount.  The  Department  will  assign  its 
interest  in  a  Mortgage  Loan  to  a 
successful  bidder  60  days  after  the 
Award  Date.  If  the  successful  bidder 
fails  to  abide  by  the  terms  of  the  Sales 
Agreement,  including  paying  the 
Department  any  remaining  sums  due 
pursuant  to  the  Sales  Agreement  and 
closing  within  the  time  period  provided 
by  the  Sales  Agreement,  the  Department 
shall  retain  and  accept  as  liquidated 
damages  any  deposit  from  the 
successful  bidder. 

Due  Diligence  Facility 

During  the  6  week  distribution  period 
for  Bid  Packages,  a  due  diligence  facility 
will  be  available  to  interested  parties,  at 
which  the  Department  will  provide 
information  such  as  environmental  and 
title  reports  and  market  data.  The 
facility  will  be  located  at  the  address 
specified  in  the  ADDRESSES  section, 
above,  of  this  notice.  The  Department 
anticipates  that  information  will  be 
available  in  both  electronic  and  hard 
copy  forms.  The  Department  reserves 
the  right  to  charge  a  reasonable  fee  to 
recover  its  costs  in  duplicating  and 
forwarding  any  information  requested 
by  an  interested  party. 

Mortgage  Sale  Policy 

The  Department  reserves  the  right  to 
add  or  delete  Mortgage  Loans  to  the 
Southeast  Mortgage  Sale  at  any  time 
prior  to  the  sale.  The  Department  also 
resen.'es  the  right  to  reject  any  and  all 
bids,  without  prejudice  to  the 
Department's  right  to  include  any 
Mortgage  Loans  in  a  later  sale. 

Persons  or  entities  that  are  debarred 
from  doing  business  with  the 
Department,  pursuant  to  24  CFR  part  24. 
may  not  participate  in  this  sale. 

These  are  the  essential  terms  of  sale; 
the  Sales  Agreement  will  provide 
additional  details.  To  ensure  a 
competitive  bidding  process,  the  terms 
of  sale  are  not  subject  to  negotiation. 

This  notice  is  to  ensure  compliance 
with  the  Mortgage  Sale  Regulations. 
These  regulations  were  promulgated  in 
consideration  of  the  settlement  that  the 
Department  entered  into  in  Walker  v. 
Kemp,  No.  C  87  2628  RFP  (N.D.  i::al.). 
In  settling  the  matter,  the  Department 
agreed,  with  regard  to  specific 
mortgages,  to  consider,  prior  to  the  sale 
of  such  mortgages,  certain  factors 
pertaining  to  the  protection  of  tenant 
interests  in  subsidized  projects  with 
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HUD-beif  mortgage  loans.  By  folfowing 
the  Mortgaf^  S»te  Re^utatfons.  the 
DepartfiMnt  is  in  romp^wnce  with  the 
tenns  ofne  setflement. 

This  isp  sale  of  nonperforraiiig. 
unsuixsidtized  mortage  loans.  Therefore, 
tiie  Oepaotinent  has  detexraiiied  that 
pursuant  to  the  Mortgage  Sale 
Regulatiohs.  these  loans  may  he  sold 
without  miA  in&uranca.  At  this  time, 
the  DepaoiDeat  knows  of  na  Mortgage 
Loans  seoiring  projects.  (iHor  which 
foreciosuie  appears  unavoidable,  and  (2) 
in  which  reside  very  low-income 
tenants  wno  are  not  receiving  housing 
a&sislano9  and  would  be  Ukeiy  to  pay 
rent  in  exLess  of  30  percent  of  their 
adjusted  i  Eioatbly  incoine  if  HUD  sold 
the  mortg  ige  (59' FR  4a731.  §  290.202). 
If  the  Depirtment  determines  that  there 
are  any  sich  Mortgage  Loans.  rheywiFF 
be  reiaovi  id  Crom  this  sale. 

Mortgage  Loan  Sale  Procedure 

The  Deeartment  sefected  a 
competrtiye  auction  as  the  method  to 
sell  the.  Mprtgage  Loans  primarily  to 
satisfy  the  Mortgage  Sale  Regulations. 
These  reg  itations  require  that,  except 
under  cen  ain  limited  circumstances, 
mortgages  must  be  soId«n  a  competitive 
basis  t59  1  "R  48730.  §  290.2GQ(aIl.  This 
method  o  sale  optimizes  the 
Departme  it's  return  on  the  sale  of  these 
Mortgage  ,oans.  affords  the  greatest 
opportuni  y  for  all  interested  parties  to 
bid  on  the  Mortgage  Loans,  and 
provides  t  le  quickps*  and  most  eiRtient 
vehicle  fc>i  the  Department  to  dispose  of 
the  Mortgi  ge  Loarts. 

The  Ctef  artment  previously 
considere<   and  discu.ssed  with  industry 
participan  ts  a  loan  sale  procedure  that 
afforded  t  te  borrowers  the  opportunity 
to  acquire  thejr  iMortgage  Loans  on  a 
noncompe  litive  basis  prior  to  offering 
the  Mortg!  ge  Loans  for  sale  to  ail  other 
interested  parties  (Borrower  Settlement 
Option).  F  )r  the  reason  set  forth  above, 
however.  I  le  Department  decided  to 
dispose  of  the.se  Mortgage  Loans 
through  a  competitive  auction. 

Applicalii  n  of  Repiacemenl  Reserve  to 

Indefatedn  ess 

Before  a  Mortgage  Loan  is  assigned  to 
a  success!  d  bidder,  the  Department  wril! 
apply  the  unds  in  the  replacement 
reserve  ao  ©unt  to  the  amount  due  the 
Departmtf  t  under  the  mortgage.  The 
Departmet  t  decided  to  take  this  action 
because  it  !S  selhng  the  Mortgage  Loans 
without  in  nirance.  axui  thu.s  the 
regulatory  (agreements  terminate  when 
the  Depart  pient  assigns  the  Mortgage 
Loans  lo  tl^  succes&hiJ  bidders. 


Sc»pe  of  Notice 

This  notice  applies  to  the  Southeast 
Mortgage  Sale,  and  odes  not  establish 
the  Department's  policy  iac  the  sale  of 
other  mortg^<e  loans. 

Datud:  l-inurfry*.  )<W5 
Nicokn  P.  Retsiaas. 
Assistant  Secretary  far  Hoasmg- Federal 
Housing  CanunKsiofiar 
IFR  Due.  95-t>fi7  Filed  1-12-93. S  4S  sott 
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DEPARTMENT  OF  THE  IMTERIOn 
Bureau  of  Land  liartagement 

lWY-03C-94-61(«-1O-4<0t4:  WYW-t3t)382I 

Keiwtech  Windpo««er,  Wyomirtg  ¥Wnd 
Energy  Project;  AvaiiabiKty  of  Draft 

Environmental  Impact  Statement 

AGENCIES:  Bureau  of  Land  Managentent. 
Interior. 

ACTION:  Niotjce  of  AvailahiKty  of  Draft 
Environmental  Impact  St^ement  (DWS) 
for  the  Kenetech  VViodpower.  Wyoming 
VVuid  Eaergy  Projett.  Carbon  County. 
Wyonting. 

SUMMARY:  Under  section  102(2KC1  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  as  amended,  tlie  Bureau 
of  Land  Manageuu.>nt.  Rawlins  District 
Office  has  prepared  a  DEIS  on  the 
potential  impacts  of  a  prorpo.sed  wind 
energy  proiecL  A  total  of  X.390  wind 
turbines  and  as.sociated  facilities 
(including  approximately  29  miles  at 
230  kV  powerlinej  would  be 
constructed  on  62.000  acres  (25,091 
hectares)  of  private,  Federal  and  State 
lands,  over  a  10-12  year  development 
period,  in  Carbon  County,  Wyoming,  h 
the  project  is  approved,  the  BLM  will 
issue  a  right-of-way  grant  under  section 
.501  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  for  the  wind 
energy  fatilitie.s  and  powerhne.  The 
U.S.  Bonneville  Power  Administration 
(BPAJ  is  a  cooperating  agency  and  will  - 
base  a  decision  to  purchase  25  MW  of 
power,  under  Public  Law  96-501,  upon 
this  analysis. 

DATES:  Comments  on  the  DEiS  will  be 
ac<*pted  through  March  20. 1995. 
PuWic  Meetings  will  be  held  at  the 
Jeffrey  Center.  Third  and  Spruce  Streets. 
Rawlins.  Wyoming,  on  February  8, 
1995.  at  7:0()  p.m.,  and  on  February  9, 
1995.  at  the  Albany  County  Public 
Library.  Large  Meeting  Room.  310  S.  8th 
Street.  Laramie.  WyoaiLng,  at  7:00  pjo. 
ADDRESSES:  Comments  should  be  sent  to 
Bureau  of  Land  Management,  Rawlins 
District  Office.  Waher  E.  George.  Projert 
Leader,  1.300  :^  Street.  P.O.  Box  670, 


Rawlins.  Wyoming  82301  or  Bofineville 
Power  Administration,  Richard  Stone, 
Environmental  Specialist  (ECN-3K  PO. 
Box  3621.  Portland.  Or^;oQ  972fm. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  WaherE. 
George.  Project  Leader.  1300  3rd  Street. 
P.O.  Box  670.  Rawlins.  Wyoming  82301 . 
phone  number  307-324-7171  or 
Bonneville  Power  Administratio<\. 
Richard  Stone,  Environmental  Speciali.st 
(ECN-3).  P.O.  Box  3621.  P*>rtland. 
Oregon  97208.  phone  number  503-23O- 
3797 

SUPPLEMENTARY  INFORMATION:  Kenetech 
Windpower  proposes  tocwislruct  a  .500 
(MW)  Wind  Energy  Project  to  be  located 
on  Foote  Creek  Rim  and  Simpson  Ridge 
in  Carbon  County.  Wyoniin;;.  The 
project  area  is  located  approximately  40 
miles  (64.36  Km)  southeast  of  Rawlins 
and  40  miles  (64Ji6  Km)  northwest  of 
Laramie.  Wyoming.  The  F'lote  Creek 
Rim  portion  is  in  all  or  portions  of 
approximateiy  10  sectitms  in  Tovvn.ships 
19N  and  20N,  Ranges  78W  and  79W 
.  north  and  west  of  Arlington.  The 
Simpson  Ridge  portion  is  in  all  or 
portions  of  92  sections  in  Townships 
20N.  21 N,  and  22N,  Ranges  BOW  and 
8lW  south  of  Hanna.  Land  ownership  in 
the  project  area  is  approximately  62 
percent  private.  28  percent  public 
(administered  by  BLM).  and  10  percent 
State  of  Wyoming. 

The  project  will  be  constructed  in 
phases  over  a  10-12  year  period.  Tlu* 
first  phase,  involving  70.5  MW  of 
electrical  power  generated  by  201  Wind 
Turbine  Generators  (WTGs),  would  be 
constructed  on  Foote  Creek  Rim  in 
19,95-1996.  Later  j>lias%  would  invol\-»» 
50  MW  (approximately  75  WTGs/50 
MW)  increases  per  year,  as  ufiiif  v 
contracts  are  approved,  until  the  500 
MW  capacity  is  reached  (for  a  total  of 
1.390  WTGs).  BLM  would  issue  Noti.;es 
to  Proceed  for  subsequent  phases 
following  a  revievvi'  of  site-specific 
proposals  (Plans  of  Development)  and 
monitoring  data  foi  consistency  with 
this  analysis.  Ancillary  facilities 
include,  but  are  not  limited  to: 

1.  Above  and  below-ground  electric 

2.  Communication  lines 

3.  Access  roads 

4.  Substations 

5.  Control/maintenance  building 
fi.  Transformer  sites 

The  Bonneville  I*ower 
Admrgi.stration,  Department  of  Energy,  a 
Cooperating  .^gency  for  the  EIS,  will 
execute  a  power  purchase  contract  to 
purchase  25  MW  of  electricity  from  the 
Foote  Creek  Rim  phase  of  the  projiet  f 
under  BPA's  Resource  Supply 
Expansion  Program. 

The  wind  turbines  will  be  ere<:ted  on 
80  to  120  feet  (24  to  37  meters)  tubufar 


towers  with  height  determined  by 
specific  meteorological  and  geographic 
characteristics.  The  WTGs  are  variable 
speed,  up-wind,  three-fiberglass-bladed 
machines  with  a  rotor  diameter  of  108 
feet  (33  meters).  The  WTGs  will  be 
spaced  approximately  162  to  216  feet 
(49  to  66  meters)  apart  with 
approximately  1,080  to  1,620  feet  (329 
to  494  meters)  between  each  row. 

The  electrical  utility  interconnection 
is  with  the  PacifiCorp  230  kV  system  al 
the  Miner's  substation  at  Hanna, 
Wyoming.  A  wood  pole  230  kV  line 
would  be  erected  from  the  project  site 
northwest,  approximately  29  miles  (40 
Km),  to  the  Miner's  substation. 

The  DEIS  analyzes  impacts  from  the 
proposed  action,  a  300  MW  alternative 
(Alternative  A),  and  the  No  Action 
Alternative.  Alternative  project 
locations,  reduced  project  area, 
construction  phasing  alternatives,  and. 
alternative  generating  sources  were 
considered  but  not  analyzed  in  detail. 

The  DEIS  identifies  potentially 
significant  impacts  to: 

1.  Big  game  crucial  habitat  and 
movement  patterns 

2.  Avian  mortality  from  collisions  with 
turbine  blades 

3.  Loss  of  sage  grou.se  habitat 

4.  Disturbance  of  native  American 
religious  or  culturally  significant  sites 

5.  Modification  of  basic  elements  of 
visual  resources  in  the  project  area 

Dated:  January  9. 1995. 
Robert  A.  Bennett, 
Acting  State  Director. 
|FR  Doc.  95-908  Filed  1-12-95;  8:45  ami 
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[CA-050-05-1220-00] 

Availability  of  an  Environmental 
Assessment  Amending  the  Areata 
Resource  Management  Plan  for  the 
Samoa  Peninsula  Management  Area 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 


SUMMARY:  This  notice^advises  the  public 
that  the  Bureau  of  Land  Management 
has  available  the  draft  environmental 
assessment  which  amends  the  existing 
Areata  Resource  Area  Management  Plan 
addressing  the  Samoa  Peninsula 
Management  Area.  This  area  includes 
both  the  Samoa  Dunes  parcel, 
(T.5N.,R.1W.,  Sec.  31,  SVz  &  T.4N.,R.lw 
Sec.6)  and  the  Manila  Dunes  parcel, 
(T.6N.,R.lW.,parts  of  Sec.  26,27,34,  and 
35).  This  notice  is  being  furnished  to 
inform  the  public  of  the.documents 
availability  and  to  begin  the  30  day 
public  comment  period. 


FOR  FURTHER  INFORMATION  CONTACT: 
Lynda  ).  Roush.  .\rea  Manager,  at 
Bureau  of  Land  Management.  Areata 
Resource  Area.  1125  16th  Street,  Room 
219,  Areata,  CA  95521.  Telephone:  (707) 
822-7648. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  was  prepared 
in  accordance  with  the  requirements  set 
forth  in  the  Code  of  Federal  Regulations 
(43  CFR  1610.5-5).  Issues  and  concerns 
addressed  in  the  environmental 
assessment  focus  on  key  land  use 
management  changes. 
The  changes  are  to: 

Close  the  Manila  Dunes  parcel  to  uff- 

Highway-Vehicle  use. 
Close  thp  Samoa  Dunes  parcel  nightly,  to 

reduce  crime  and  vandalism; 
Prohibit  crossbow/bow  shooting  from  both 

parcels; 
Conduct  native  dune  plant  habitat  restoration 

and  research. 

The  environmental  assessment  is 
available  for  public  review.  Availdhility 
has  also  been  published  in  county  and 
state  newspapers.  There  will  be  a  30  day 
comment  period  beginning  the  date  in 
which  this  notice  appears  in  the  Federal 
Register.  Public  comments  should  be 
mailed  in  writing  to  the  above  address. 
Lynda  ).  Rou.sh, 
Area  Manager 
|FR  Doc;.  95-909  Filed  1-12-95;  8:45  ami 
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[AZ-02a-05-71 22-00-5540;  AZA-28922, 
AZA-28547,  A2A-28543.  AZA-28545,  and 
AZA-23489] 

Notice  of  Realty  Action: 
Noncompetitive  Sale  of  Public  Lands 
in  Mohave  County,  Arizona 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  realty  action. 

noncompetitive  sale. 

SUMMARY:  The  following  described  lands 
has  been  found  suitable  for  direct  sale 
under  Section  203  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (90 
Stat.  2750,  U.S.C.  1713).  at  not  less  than 
the  estimated  fair  market  value. 
Improvements  have  existed  on  the 
parcels  for  a  number  of  years  and  sale 
has  been  determined  to  be  the  most 
desirable  solution  to  resolve  long 
standing  unauthorized  uses.  The  land 
will  not  he  offered  for  sale  until  at  least 
60  days  after  the  date  of  this  notice. 

Gila  and  Salt  River  Meridian 

T  23  N.  R.  18  W  .  section  3.  lots  34.  3S.  36 

and  37  (Chloride.  AZ) 
T  13  N  R.  10  W  ,  section  8,  lot  1  (Nothing. 

AZ) 


The  lands  described  above  are  hereby 
segregated  from  appropriated  under  the 
public  land  laws,  including  the  mining 
laws,  pending  disposition  of  this  action 
or  270  days  from  the  date  of  publication 
of  this  notice,  whichever  occurs  first. 

This  land  is  being  offered  by  direct 
sale  to  the  following  individuals: 


File  No. 

Parcel 

Offered  to 

Acres 

AZA- 

Lot  34  

Adjacent 

0.31 

28922 

land- 
owners. 

AZA- 

Lot  35  

Mrs. 

37 

28547 

Maxie 
Mitchell. 

AZA- 

Lot  36  

Ms. 

06 

28543 

Valera 
Rucker 

AZA- 

Lot  37  

Mr  Setti 

23 

28545 

Jotin- 
son. 

AZA- 

Lot  1    

Mr.  Rjctv 

365 

23489 

ard 

Kenwor- 

thy. 

If  it  is  determined  that  the  subject 
parcels  contain  no  known  mineral 
values,  the  mineral  interests  may  be 
conveyed  simultaneously.  Acceptance 
of  the  direct  sale  offer  will  qualify  the 
purchaser  to  make  application  for 
conveyance  of  those  mineral  interests. 

The  patents,  when  issued,  will 
contain  certain  reservations  to  the 
United  States  and  will  be  subject  to  any 
valid  existing  rights.  Detailed 
information  concerning  these 
reservations  as  well  as  specific 
conditions  of  the  sale  are  available  for 
review  at  the  Kingman  Resource  Area 
Office.  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Kingman 
Resource  Area  Manager,  2475  Beverly 
Avenue,  Kingman.  Arizona  86401.  In 
the  absence  of  timely  objections,  this 
proposal  shall  become  the  final 
determination  of  the  Department  of  the 
Interior. 

lanuan.  5.  1995. 
Gordon  L.  Cheniae, 
District  Manager 
IFR  Doc.  95-852  Filed  1-12-95;  8:45  ami 
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[UT-060-05--I320-03] 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  availability  of 

proposed  plan  amendment  and  protest 

period. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  proposes  to  amend 
the  Grand  Resource  Management  Plan 
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CRMP)  for  I  he  Grand  Resource  Area. 
Grand  and  San  luan  Couaties,  Utah.  The 
Proposed  Amendment- is  for  the  purpose 
of  (II  Ilvesioti  grazing  use  adjustments; 
CZ]  (Texibility  to  modi^  grazing  season; 
and  (3)  all(  iwance  to  consider  future 
proposals  I  or  fivcstock  use  adjustmertfs. 

The  Livestock  Requirements  under 
current  ma  [lagement  actions  are 
proposed  t » be  amended.  The  proposed 
plan  amen^Jment  would  (>>altoH-  for 
Livestock  Grazing  Use  Adjustments  oi> 
the  folio wi  Tg  livestock  grazing 
allotments;  Cisco,  Bogart.  Diamond, 
Cottonwooi,  Main  Canyon.  Middle 
Canyon.  Scutb  Sand  Flats.  North  Sand 
Flats.  Between  The  Creeks,  and  Arth's 
Pasture.  A  jortion  of  the  forage 
previously  reserved  for  livestock  would 
be  realtoca^  to  non-livestock  purposes 
(enhancemfcnl  of  wildlife,  riparian 
vegetation.  Iwatershed.  and  recreation 
rafues).  In  lotal.  over  6.000  Animal  Unit 
Months  ara  proposed  to  he  reallocated 
from  livest(>ckto  non-livestock 
purposes;  (2)  allow  additionaf  flexibility 
to  modify  loe  grazing  season  of  use  for 
individual  allotments:  and  (.1)  allow  for 
future  proposals  to  make  adjustments  in 
Livestock  Grazing  Use  within  the 
resource  area. 

DATES:  Thejprrtest  period  for  this 
proposed  plan  antendmenl  vAW 
commence  with  publication  of  this 
notice.  Comments  must  be  submitted  on 
or  before  Fehruarv  1.1,  1995. 


iNf OflMATiOlt  contact:  Brad 

d  Resource  •■^rea  Manager, 
.vood.  Suite  G,  Moab.  Utah 
hone  (801) 259-8193. 

environmental  assessment 
amendment  are  available 

the  Grand  Resource  Area 


FOfi  FURTHEI 

Palmer,  Gk 

82  East 

84532.  telei 

Copies  of  tl 

and  pro[ 

for  review 

Office. 

1 
SUPPt^MBflteRV  INFORMATIOM:  This 

action  isaoBOuaced  pursuant  to  section 

202(a)  of  the  Federal  Land  Policy  and 

ManagemeiU  Act  of  1976  and  43  CFR 

part  1610.  libe  proposed  plan 

amendmentlis  subject  to  protest  from 

any  adversely  affected  party  who 

participated  in  the  planning  proce.ss. 

Protest  must  be  made  in  accordance 

with  the  provisions  of  43  CFR  1610.5- 

2.  Protests  4ust  be  SPECTFIC  and  must 

contain  at  alminimum  the  following 

informationi 

— The  name|  mailing  address,  telephone 

number.  *id  interest  of  the  person 

fifing  tP»ei>rofest. 
— A  statement  of  the  issue  or  issues 

being  protested. 
— A  statement  of  the  part  or  parts  being 

protested  pnd  a  citing  of  pages. 

paragraph^  maps.  etc.  of  the 

proposed  |>lao  amendment,  where 

practicaL 


JMI 


— A  copy  uf  ail  doAiraents  addressii^ 
the  i<»ue(sl  submitted  by  the  protester 
during  the  plimning  process  or  a 
rbferbiux  to  the  date  when  the 
protester  discussed  the  issue(s)  for  the 
record. 
— A  concLse  statement  as  to  why  the 
protestor  believes  the  BLM  State 
Director's  decision  is  incorrect. 
Protests  must  he  received  hy  the 
DireUor  of  the  Bureau  of  Land 
Management  (\vd-760K  MS  406  L  Sl. 
1849  C  Street  NVV.  Washington.  DC 
20240.  within  30  days  after  the  daleoi 
publication  of  this  Notice  ofAvaifalMHtv 
for  the  proposed  plan  amendment. 
G.  William  Lamb. 
Acliug  State.  Dirtxtor 
IFK  Doc.  9,5-881  Filed  t-r.i-»<>.  ft:4,>aml 
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Minerals  Management  Service 

Environmental  Documents  Prepared 
for  Proposed  Oil  and  Gas  Opeiations 
on  the  Gulf  of  Mexico  Outer 
Cominentai  Shelf  (OCS) 

AGEItCY:  Minerals  .Managemeitt  Serx-ice. 
Interior. 

ACnOM:  Publication  of  revised  Outer 
Continental  shelf  protraction  diagrams. 

SUMMASV:  Notice  is  hereby  given  that 
effective  with  this  publication,  the 
following  Louisiana  Leasing  Maps,  last 
revised  on  the  date  indicated,  are  on  file 
and  avaitabte  for  information  ooly.  in 
the  Gulf  of  Mexico  DCS  RegfonalOfFfce, 
New  Orleans,  Louisiana.  In  aurordancp 
with  Title  43.  Code  of  Federal 
Regulations,  these  Official  Protraction 
Diagrams  are  the  basic  record  for  the 
description  of  mineral  and  oil  and  gas 
lease  sales  in  the  geographic  are»&  Ihey 
represent. 


•Revised  Maps 


Description 


South  Ticnbalter  Area. 

LAr-6. 

Bay  Marcfiand  Area. 
LA-6C. 


Latest  rewfsiort  date 


Qeceratoer30, 1994. 
Decemt)ef  30. 1994. 


'Changes  inckjde  sepacatton  ot  Lomstana 
Leading  Map  South  limtialief  and  Bay 
Marchand  Areas,  LA-6,  to  tbrm  irdWiduat  Lou- 
isiana Leasing  Maps  South  Timtetier  Area 
LA-6.  and  Bay  Marchand  Area.  LAr-6C. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  these  OflRcial  Protraction 
Diagrams  may  be  purchased  for  S2.00 
each  from  the  Public  Information  Unit 
(MS  5034).  Minerals  Memagement 
Service.  Gulf  of  Mexico  OCS  Region. 
1201  Elm  wood  Park  Boulevard.  New 


Orleatis.  Louisiaiui  7012^23<H  or  by 
telephone  at  (504)  736-2519 
SUPPt.EMENTARY  HUFORIrUTlOII:  Tetimiiat 
(ZMitments  or  questiorus  pertaining  to 
these  maps  should  be  diretied  to  the 
Office  of  Leasing  and  Environment. 
Supervtsor.  Sales  and  Supoort  I'ntf  at 
(304) 736-276a 

I><iT«f:  r.initrtrv-4,  IM«»S 

Chris  C.  Oynes. 

Acting  Resunnctl  UiaH:Wt.  Lui^  of  Mexico  OCS 
Hffiinn 

IFK  Doc  iiS-8i.l  Filed  1 -I2-9S.  8  4S aail 

BILUMa  CODE  4ata-liR.41 


INTEf^TATE  COMMERCE 
COMMISSION 

Availability  of  Enwirorunentai 
Assessments 

Pursuant  to  42  U.S.C.  4332,  tki: 
Commission  has  prepared  and  mji^K 
avaifaWe  environmental  assessments  for 
the  proceedtrrgs  listed  befmv  Dates 
environmental  assessments  are  availnb?e 
are  li.sted  Ijelow  for  each  individual 
proceeding. 

To  obtain  c;opies  of  these 
environmental  a.sse,ssmen{s  coittact  Ms. 
Tawanna  Glover- Sanders.  Interstate 
Commerre  Commission.  Section  of 
Environmental  Analj-sis,  Room  321«, 
Wa.shington.  DC  20423.  (202)  927-f.2tt3 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability: 
AB-290  (Sub-No.  W'X).  Norfolk  and 
Western  Railway  Company — 
Abandonment — Between  Anawuh  and 
fenkinjones.  West  Virginia.  Comment.s 
on  the  following  ass&'^sment  are  due 
30  davs  after  the  date  of  availability 
AB-55  (SuivNoL  496X).  CSX 
Transportation.  Inc.— Abaudunmeut — 
In  Hamiltoti  County.  Ohio. 
Vemaa  A.  WiUuMtt. 
Secretary 
[FR  Diw  .  y5-9n4  Filed  t-li-'n.  S:4,t  anil 

BILLING  CODE  7tKU-01-P 


DEPARTMENT  OF  JUSTICE. 

Antitrust  Division 

United  States  v.  Stetnfrardt 
Management  Company,  Inc.;  and 
Caxton  Corporation;  Proposed  Fmat 
Judgment  and  Corttpetithre  Impact 
Statement 

Notice  is  hereby  given  pursuant  to  the . 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C  6  lb)  through  (h).  that  a 
proposed  Final  judgment.  Stipuiatioo. 
and  Competitive  bnpoct  Statement  have 


been  filed  with  the  United  States 
District  Court  for  the  Southern  District 
of  New  York  in  United  States  v. 
Steinheirdt  Management  Company.  Inc.; 
and  Caxton  Corporation.  Civil  Action 
No.  94-9044  (RPP). 

The  Complaint  in  this  case  alleges 
that  the  defendants  conspired  to  restrain 
competition  in  markets  for  specified 
United  States  Treasury  securities  by 
agreeing  to  coordinate  their  actions  in 
trading  the  specified  Treasury 
securities,  in  violation  of  Section  1  of 
the  Sherman  Act,  15  U.S.C.  1. 

The  proposed  Final  Judgment  enjoins 
the  defendemts  from  agreeing  wnth  each 
other  or  with  any  other  person  (A)  to 
restrain  trade  in  the  cash  and/or 
financing  markets  for  Treasury 
securities  in  violation  of  the  antitrust 
laws  of  the  United  States;  (B)  to 
purchase,  sell,  or  refrain  from 
purchasing  or  selling  any  Treasurj' 
security  issue  to  or  through  a  particular 
person;  or  (C)  to  withhold  all  or  part  of 
a  defendant's  or  another  person's 
position  in  a  Treasury  security  issue 
from  the  cash  or  &nancing  markets. 
Certain  of  these  prohibitions  are  subject 
to  limitations  or  exceptions  which  are 
discussed  more  fully  in  the 
accompanying  Competitive  impact 
Statement.  Each  defendant  is  also 
required  to  appoint  an  antitrust 
compliance  officer  and  establish  an 
antitrust  compliance  program  with 
specified  requirements. 

Public  comment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments,  and  responses  thereto,  will 
be  published  in  the  Federal  Register 
and  filed  with  the  Court.  Comments 
should  be  directed  to  John  F.  Greaney. 
Chief.  Computers  &  Finance  Section. 
Antitrust  Division.  Department  of 
Justice,  Suite  9901.  555  4th  Street  NW.. 
Washington.  D.C.  2001.  (telephone:  202/ 
307-6200). 
Constance  K.  Robinson, 
Director  of  Operations  Antttnist  Division. 

United  States  [>TStrict  Court  Southern 
District  of  New  York.  United  States  of 
America.  Plaintiff,  v  Steinhardt  Manageii>ent 
Company.  Ina:  and  Caxton  Corporation. 
Defendants,  and  $12300.000  that  is  the 
Property  of  Steinhardt  Management 
Company.  Inc.;  Steinhardt  Management. 
Company.  Inc.  Real  Party  in  Interest  and 
SI 2. 500.000  that  is  the  property  of  Caxton 
Corporation,  Caxton  Corporation,  Real  Party 
in  Interest. 

Complaist 

The  United  States  of  America, 
plaintiff,  by  its  attorneys,  acting  under 
the  direction  of  the  Attorney  General  of 
the  United  States,  brings  this  civil 
action  to  obtain  equitable  and  other 
relief  against  the  defendant  entities  and 


to  obtain  forfeiture  of  the  defendant 
property  and  complains  and  alleges: 

/.  furisdiction  and  Venue 

1 .  This  action  is  brought  under 
Sections  4  and  6  of  the  Sherman  Act.  15 
U.S.C.  §§4,  6,  as  amended,  to  restrain 
violation  of  Section  1  of  the  Sherman 
Act,  15  U.S.C.  §  1,  as  amended,  and  to 
obtain  forfeiture  of  property  owned 
pursuant  to  a  contract,  combination  or 
conspiracy  in  violation  of  Section  1  of 
the  Sherman  Act.  The  Court  has 
jurisdiction  over  this  matter  pursuant  to 
Section  4  of  the  Sherman  Act  and  28 
U.S.C.  §§1345. 1355. 

2.  Venue  is  proper  in  this  district 
under  Section  12  of  the  Clayton  Act.  15 
U.S.C.  §  22.  as  amended,  and  under  28 
U.S.C.  §  1391(c)  because  the  defendant 
entities  transact  business  and  are  found 
in  the  Southern  District  of  New  York. 

3.  This  is  an  in  rem  proceeding 
against  the  defendant  property.  That 
property  is  in  the  defendant  entities' 
bank  accounts  in  the  Southern  District 
of  New  York. 

//.  Description  of  the  Conspiracy 

4.  This  action  arises  from  an  unlawful 
combination  and  conspiracy  among  the 
defendant  entities.  Steinhardt 
Management  Company  ("SMC")  and 
Caxton  Corporation  ("Caxton").  and 
other  persons,  to  restrain  interstate  trade 
and  foreign  commerce  in  the  7.00% 
United  States  Treasury  notes  auctioned 
on  April  24,  1991  ("April  notes")  by 
withholding  the  notes  from  the  markets 
for  such  securities  in  order  to  profit 
from  the  artificial  shortage,  or 
"squeeze."  resulting  from  the 
withholding  of  supply. 

5.  Beginning  in  mia-April  1991, 
Caxton  and  SMC  each  bought  large, 
leveraged  long  positions  in  the  April 
notes.  As  of  mid-May  1991,  their 
combined  position  in  the  issue  was 
almost  $20  billion.  This  combined 
position  represented  about  160%  of  the 
approximately  $12  billion  of  April  notes 
issued  by  the  United  States  Treasury. 
Between  early  May  1991  and  mid- 
September  1991,  SMC  and  Caxton.  in 
combination,  owned  ("held")  from  $12 
billion  to  $19  billion  April  notes. 

6.  The  purchases  of  April  notes  by 
Caxton  and  SMC  had  the  effect  of 
concentrating  ownershp  of  the  issue 
and.  simultaneously,  creating  a 
substantial  "short"  position  on  it.  Once 
created,  this  short  position  could  be 
utilized  oaly  if  the  defendant  entities 
reduced  the  size  of  their  positions  in  the 
April  notes. 

7.  Caxton  and  SMC  effectively 
controlled  the  supply  of  April  notes 
available  to  both  the  "cash  market" 
(v/here  purchases  and  sales  occur)  and 


the  "financing  market"  (where  persons 
with  leveraged  long  positions,  such  as 
the  defendant  entities,  borrow  money  in 
order  to  buy  or  to  continue  to  hold  an 
issue.  Short  sellers  in  both  markets  were 
required,  in  effect,  to  buy  or  borrow 
April  notes  from  Caxton  or  SMC 

8.  After  accumulating  their  position  in 
the  April  notes,  the  defendant  entities 
and  their  coconspirators  acted  to  restrid 
the  supply  of  April  notes  to  short 
sellers.  The  consequences  of  this  action 
was  to  cause  short  sellers  to  bid  up 
prices  for  April  notes  in  the  cash  and 
financing  markets.  From  the  latter  part 
of  May  1991  throu^  mid-September 
1991.  Caxton  and  SMC  and  their 
ctxronspirators  withheld  significant 
quantities  of  April  notes  from  the  cash 
and  financing  markets.  Due  to  this 
constriction  in  supply,  the  price  of  April 
notes  in  the  cash  market  was  increased; 
likewise,  interest  rates  charged  to 
finance  a  position  in  the  April  notes 
were  depressed. 

9.  As  a  result  of  the  actions  taken  by 
the  defendant  entities  and  their 
coconspirators,  they  and  their 
coconspirators  earned  substantial  profits 
from  the  low  fmancing  rates  and  high 
cash  prices  of  the  .April  notes  caused  by 
their  actions. 

///.  Defendants 

10.  SMC  is  a  New  York  corporation 
with  its  principal  place  of  business  in 
New  York.  New  York.  SMC  manages 
several  investment  funds.  As  manager  of 
those  funds,  SMC  purchased  and 
financed  April  notes.  SMC  is  the  real 
party  in  interest  related  to  the 

S12. 500.000.00  of  defendant  property  it 
owns  and  contit>ls. 

11.  Caxton  is  a  Delaware  corporation, 
with  its  principal  place  of  business  in 
New  York,  New  York.  Caxton  manages 
several  investment  funds.  As  manager  of 
those  funds.  Caxton  purchased  and 
financed  April  notes.  Caxton  is  the  real 
party  in  interest  related  to  the 
$12,500,000.00  of  defendant  property  it 
owns  and  controls. 

12.  The  investment  funds  SMC  and 
Caxton  manage  compete  with  numerous 
investors  and  traders  in  the  sale, 
purchase,  financing,  and  lending  of 
specific  issues  of  United  States  Treasury 
securities. 

1 3.  Various  persons  not  made 
defendants  in  this  action  have 
participated  as  co-conspirators  in  the 
violations  alleged  in  this  Complaint  and 
have  performed  acts  and  made 
statements  in  furtherance  of  the 
conspiracy. 

IV.  The  Markets  for  April  Notes 

14.  Whea  the  owner  of  a  spedfic 
Treasury  security  holds  a  position  in 


3260 


that  issue 
the  issue 
sellers  in 
a "squeez ( 
especially 
the  positi 
or  the  cor^b 
coordinat  ng 
amount  o 
short  posi: 
"repo"  a 
market, 
sellers  art 
high  prias 
financing 
specific 

15  ~ 
that  wish 
such  as 
finance 
market.  Ir 
transactiofi 
the  issue 
repurch 
specified 
higher 
between 
interest 
financing 
functiona 
Treasury 
collateral 

16 
securities 


that  exceeds  the  amount  of 
i  vailable  for  purchase  by  short 
he  cash  or  financing  markets, 

can  occur.  A  squeeze  is 
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holders,  exceeds  the 
the  issue  available  to  cover 
ions  through  repurchase  or 
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When  a  squeeze  occurs,  short 
required  to  pay  abnormally 
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of  Treasury  securities 
to  leverage  their  investments, 
defendant  entities,  usually 
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a  financing  market 
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equivalent  of  a  loan  in  which 
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sellers  (traders  who  sell 
they  do  not  own  in  the 
pectatiAn  that  the  price  will  fall)  must 
or  borrow  the  specific  security 
ire  obligated  to  deliver  in 
fulfill  their  obligations.  An 

needs  to  borrow  a  specific 
security  issue  can  do  so  in  the 
market,  through  "special" 
trani  actions  in  which  the  investor 
er),  in  effect,  lends  cash  in 
for  collateral  of  a  specific 


V'l 


are  separate  product 
thin  the  meaning  of  the 
aws  for  specific  Treasury 
I  bin  both  the  cash  and 
markets.  Some  traders 
in  the  financing  market  for 
issues,  lending  cash  and 
securities  as  collateral,  in  the 
they  can  re-lend  the  collateral 
else  at  a  profit.  Interest  rates 
1  repo  transactions  in  the 
markets  fluctuate  widely 
ley  reflect  supply  and  demand 
cular  security.  If  a  security  is 
pply,  the  repo  rate  for  that 
generally  be  low  because 
11  be  able  to  negotiate  lower 
from  short  sellers  competing 
the  scarce  security, 
in  the  cash  and  financing 
related.  When  it  is  costly  to 
specific  security,  demand  for 
qash  market  will  increase  if 
buy.  rather  than  borrow,  it. 
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are : 


As  a  result,  the  issue  may  cost  more 
than  other  securities  of  comparable 
maturity.  Similarly,  a  high  price  in  the 
cash  market  (compared  to  securities  of 
like  maturity)  may  cause  short  sellers  to 
borrow  a  security  through  repurchase 
agreements  rather  than  buy  it.  That 
increased  demand  may  depress  repo 
rates.  The  holder  of  a  specific  issue  can 
earn  a  premium  when  lending  or  selling 
that  security  when  demand  for  it  is  great 
in  either  the  cash  or  financing  market. 

19.  The  owner  of  a  large  position  in 

a  specific  issue,  or  two  or  more  holders 
acting  together,  can  limit  the  supply  of 
that  issue  available  to  the  specials 
market  by  financing  all  or  part  of  their 
positions  "off  the  street."  that  is.  with 
parties  who  will  not  re-lend  the 
securities.  Such  a  restriction  of  supply 
can  precipitate  a  squeeze  when  demand 
for  the  issue  exceeds  the  supply  made 
available.  In  that  situation,  investors 
who  must  borrow  the  issue  must  accept 
very  low  interest  rates  in  the  repo 
market  (on  the  cash  they  lend  to  obtain 
the  issue),  enabling  the  owner  or  owners 
of  the  issue  to  earn  a  premium  for 
making  the  security  available. 

20.  Sellers  of  Treasury  securities 
transmit  securities  to  buyers  in 
interstate  commerce  through  the  Federal 
Reserve  System.  The  business  activities 
of  the  defendant  entities  and  co- 
conspirators that  are  the  subject  of  this 
complaint  were  within  the  flow  of.  and 
substantially  affected,  interstate  trade 
and  commerce. 

V  The  Conspiracy 

21.  Beginning  in  or  about  April  1991, 
Caxton  and  SMC  agreed  to  acquire 
control  of  the  supply  of  April  notes  and 
to  limit  the  supply  of  April  notes  to  the 
cash  and  financing  markets  in  order  to 
cause  a  squeeze  and  to  profit  thereby. 
To  achieve  the  objectives  of  the 
conspiracy,  the  defendant  entities  did 
the  things  they  agreed  to  do,  including: 

a.  purchasing  and  holding  extremely 
large  long  positions  in  the  April  notes; 

b.  exchanging  information  about  their 
positions  in  the  April  notes: 

c.  discussing  ways  to  finance  their 
positions  in  the  April  notes  in  a  manner 
that  would  restrict  the  supply  of  the 
notes  available  to  the  cash  and  financing 
markets; 

d.  restricting  the  supply  of  April  notes 
available  for  specials  transactions, 
beginning  on  May  23, 1991; 

e.  instructing  a  primary  dealer  at 
which  SMC  concentrated  the  financing 
of  its  April  note  position  to  make  the 
notes  available  for  specials  transactions 
only  if  the  repo  rate  was  below  a 
specified  level  (and  giving  other 
directions  to  constrict  supply 
availability); 


f.  placing  a  part  of  Caxton's  position 
in  the  April  notes  with  a  primary  dealer 
that  Caxton  understood  would  place  the 
notes  with  investors  who  were  not 
likely  to  lend  them; 

g.  concentrating  the  financing  of  their 
positions  with  a  single  dealer:  and 

h.  continuing  to  hold  their  positions 
in  the  April  notes  at  times  when  they 
could  have  sold  some  or  all  of  these 
positions  at  a  substantial  premium. 

22.  As  a  result  of  the  conspiracy,  repo 
rates  for  the  April  notes  in  the  financing 
market  declined  and  cash  market  prices 
for  the  notes  increased.  Repo  rates  for 
April  notes  generally  remained  low  and 
cash  market  prices  high  until  September 
1991,  when  the  joint  position  of  SMC 
and  Caxton  fell  below  the  amount 
necessary  to  continue  the  .squeeze. 

V7.  Anticompetitive  Effects  of  the 
Conspiracy 

23.  The  combination  and  conspiracy 
to  restrain  interstate  trade  and 
commerce  in  April  notes  had,  among 
other  things,  the  following  effects: 

a.  SCM  and  Canton  obtained  market 
power  over  the  April  notes; 

b.  Persons  who  sold  April  notes  short 
were  denied  the  benefits  of  free  and 
open  competition  in  the  cash  and 
financing  markets  for  April  notes, 
resulting  in  higher  costs  to  finance  and 
purchase  April  notes; 

c.  Price  competition  for  April  notes 
was  unreasonably  restrained; 

d.  Liquidity  in  the  markets  for  April 
notes  was  reduced;  and 

e.  The  Treasury  was  denied  the 
benefits  of  a  free  and  competitive 
secondary'  market  for  April  notes. 

24.  The  combination  and  conspiracy 
affected  a  substantial  amount  of 
interstate  commerce  and  is  likely  to 
recur  unless  it  is  enjoined  by  this  Court. 

VII.  Prayer  for  Relief 

Wherefore,  plaintiff  prays  for  relief  as 
follows: 

1.  That  the  Court  adjudge  and  decree 
that  SCM  and  Canton  have  combined 
and  conspired  in  unreasonable  restraint 
of  interstate  trade  and  commerce  in 
April  notes,  in  violation  of  Section  1  of 
the  Sherman  Act.  15  U.S.C.  §  1. 

2.  That  SCM  and  Canton  and  all 
persons  acting  on  behalf  of  either  of 
them  or  under  their  direction  or  control 
be  permanently  enjoined  from  engaging 
in.  carrying  out,  renewing,  or  attempting 
to  engage  in.  carry  out.  or  renew,  any 
contracts,  agreements,  practices,  or 
understandings  in  violation  of  the 
Sherman  Act. 

3.  That  the  defendant  property  be 
forfeited  to  the  United  States. 

4.  That  plaintiff  have  such  other  relief 
as  the  Court  may  consider  necessary  or 
appropriate. 


5.  That  plaintiff  recover  the  costs  of 
this  action. 

Dated: 

Anne  K.  Bingaroan. 

Assistant  Attorney  Cfrmral 

Rohen  Titan, 

Assistant  Attorney  General. 

Mark  C.  Schechter. 

Deputy  Director  of  Operations. 

John  F.  Greaaey. 

Chief.  Computers  and  Fittance  Section 

Jonathan  M.  Rich. 

Assistant  Chief.  Computers  and  Finance 
Section. 

Hays  Corny.  Jr.. 

HC1946. 

Kenneth  W.  Caul. 

Attorneys.  AnlitrvstDn-ision.  t^niledStntes 
Department  of  Justice.  555  4th  St..  N.  W. 
Washington.  DC20OO1. 

United  States  District  Court  Southern 
District  of  New  York,  United  States  of 
America.  Plaintiff,  v.  Steinhardt  Management 
Company.  Inc.:  and  Caxton  Corporation. 
Defendants,  and  $12,500,000  That  is  the 
Property  of  Steinhardt  Mana^ment 
Company,  Inc.;  Steinhardt  Management, 
Company,  Inc..  Real  Party  in  Interest  and 
Sia.ljOO.OOO  That  is  the  Property  of  Caxton 
Corporation,  Caxton  Corporation.  Rf-al  Party 
in  Interest.  94  Civ.  9044 

Stipulation 

It  is  hereby  stipulated  and  agreed,  by 
and  between  the  undersigned  parties,  by 
their  respective  attorneys,  that: 

1.  The  parties  con.sent  that  a  Final 
judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Art  (15  U.S.C.  §  16).  and 
without  hirther  notice  to  any  party  or 
other  proceedings,  provided  that 
plaintiff  has  not  withdrawn  its  conserH, 
which  it  may  do  at  any  time  before  the 
entry  of  the  proposed  Final  Judgment  by 
serving  notice  thereof  on  defendants 
ar»d  by  filing  that  notice  with  the  Court. 

2.  The  patties  shall  abide  by  and 
comply  with  the  provisions  of  the  Final 
Judgment  pending  entrj'  of  the  Final 
Judgment. 

3.  In  the  event  plaintiff  withdraws  its 
consent  or  if  the  proposed  Final 
Judgment  is  not  entered  pursuant  to  this 
Stipulation,  this  Stipulation  will  be  of 
no  effect  whatever,  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  any 
other  proceeding. 

December  14. 1994. 


Fur  Plaintiff  United  Sidies  of  America. 
John  F.  Greaney. 

Chief.  Computers  and  Finance  Section. 
AntJtivst  Division,  Department  of  Justice 

December  15. 1994. 

For  Defendant  Stcinjiardl  Managonimt 
C^ompany,  Inc.. 
Frederick  P.  Schaffer, 

December  15, 1994. 

For  Defendant  Caxton  Cxirporation. 
Richard  J.  Wiener. 

United  States  District  Court  Southern 
District  of  New  York,  United  States  of 
America.  Plaintiff,  v.  Steinhardt  Management 
Company,  Inc.;  and  Caxton  Corporation. 
Defendants,  and  Si  2.300.000  That  is  the 
Property  of  Steinhardt  Management 
Company.  Inc.;  Steinhardt  Management. 
Company.  Inc..  Real  Party  in  Interest  and 
$1 2.500,000  That  is  the  Propert>'  of  Caxton 
Corporation,  Caxton  Corporation.  Real  Party 
in  Interest.  94  Civ.  9044. 

Final  fudgitipnt 

Whereas  Plaintiff.  United  States  of 
America,  having  filed  its  Complaint  in 
this  action  on  December  16.  1994.  and 
plaintiff  and  defendant  entities,  by  their 
respective  attorneys,  having  consented 
to  the  entry  of  this  Final  Judgment 
without  trial  or  adjudication  of  any 
issue  of  fact  or  law;  and  without  this 
Final  Judgment  constituting  any 
evidence  or  admission  by  any  party 
with  respect  to  an  issue  of  fact  or  law; 

And  Whereas  defendant  entities  have 
agreed  to  be  bound  by  Section  IV  of  this 
Final  Jiwigment  p€H^ding  its  approval  by 
the  Court;  ' 

Now  Therefore,  before  any  testiltiony 
is  taken,  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law. 
and  upon  consent  of  the  parties,  it  is 
herebv 

Ordered.  Adjudged  and  Decreed: 

I 

Jvrisdiction 

This  Court  has  jurisdiction  of  the 
subject  matter  of  this  action  and  of  the 
person  of  the  defendant  entities  and  of 
the  defendant  property  by  virtue  of  28 
U.S.C.  §§  1345.  1355.  Venue  exists  in 
this  Court  pursuant  to  28  U.S.C 
§  1395(b).  The  Coniplaint  statas  a  claim 
upon  which  relief  may  be  granted  under 
Sections  1  and  6  of  the  Sheiman  Act.  15 
U.S.C.  §§1.6. 

II 

Definitions 

As  used  in  this  Final  Judgment: 
1.  "Agree"  means  to  enter  into  any 

contract,  ccMnbination.  conspiracy, 

concert  of  action,  or  mutual 

understanding,  formal  or  informal. 

express  or  implied,  with  any  other 

person. 


"Any"  means  one  or  more. 

3.  "Cash  market"  means  the  market  in 
which  Treasury  securities  are  bought 
and  sold,  and  includes  the  when-issued 
market  and  the  secondary  market. 

4.  "CUSIP  number  '  means  the 
alphanumeric  description  of  a  Treasury 
security  established  by  the  American 
Bankers  Association's  Committee  on 
t^niform  Securities  identification 
Procedures. 

5.  "Defendant  enthies"  means 
Steinhardt  Management  Company.  Inc. 
and  Caxton  Corporation. 

6.  "Finance"  or  "financing 
transaction"  means  any  transaction 
whereby  a  person  who  has  a  position  in 
an  issue  obtains  cash  or  credit  from 
another  person  by  u.sing  such  position 
as  collateral,  including  any  transaction 
pursuant  to  which  possession  or 
ownership  of  a  position  in  an  issue  is 
transferred  by  one  party  to  anothfr  with 
a  simultaneous  agreement  that  the 
second  party  will  later  return  such 
position  to  the  first  party,  such  as  a 
repurchase  agreement,  a  reverse 
repurchase  agreement,  or  a  borrow 
versus  pledge  agreement. 

7.  "Financing  market"  means  the 
market  for  financing  positions  in 
Treasury  securities  through  which  an 
issue  may  be  made  available  to  liolders 
of  short  positions  in  that  issue. 

8.  "Includes"  or  "including"  means 
includes,  but  is  not  limited  to. 

9.  "Issue"  means  a  particular 
marketable  United  States  Treasur>' 
security,  as  distinguished  from  all 
others  by  its  CUSIP  number. 

10.  "dr"  means  either  or  both,  and  is 
used  as  a  word  of  inclusion  rather  than 
exclusion. 

11.  "Other  person"  means  a  person 
other  than:  a  defendant  entity;  any 
subsidiary,  officer,  director,  employee, 
agent,  successor,  or  assign  of  a 
defendant  entity;  any  person  w  ho 
makes,  or  has  authority  to  make,  trading 

■  or  investment  decisions  on  behalf  of  a 
defendant  entity  in  the  cash  or  financhng 
markets:  any  person  in  whit:h  any 
shareholder  in  a  defendant  entity  as  of 
the  dale  of  entry  of  this  Final  Judgment 
makes,  or  has  authority  to  make.  t.~ading 
or  investment  decisions  in  the  cash  or 
financing  markets;  any  account  or  assets 
managed  on  a  discTetionary  basis  by  a 
defendant  entity  or.  while  acting  in 
respect  to  such  account  or  as.sets,  by  a 
defendant  entity's  designee. 

12.  "Person"  means  any  individual, 
partnership,  firm,  corporation, 
association,  sole  proprietorship,  joint 
venture,  or  other  business  or  legal 
entity,  whether  or  not  organized  for 
profit. 

13.  'Tosition"  nraans  the  quantity  of 
an  issue  held,  whether  outright  or  as  the 
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conducted 
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III 

Applicabilil  / 
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Judgment  shall  apply  to  the 
entities  and  each  of  their 
officers,  directors, 
gents,  successors,  and 
entity  for  or  in  which 
1  vho  is  a  shareholder  in  a 
as  of  the  date  of  entry 
udgment,  whether  directly 
,  conducts  or  directs  asset 
or  investment  advisory 
involve  transactions  in 
ket  or  in  the  financing 
inafter  "related  entity"); 
parsons  acting  in  concert  with 
entity  and  having  actual 
Final  Judgment;  provided, 
this  Final  Judgment  shall 
any  fund  or  other  entity 
are  managed  or  invested  in 
part  by  a  defendant  entity 
entity. 
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any  other  person  to 

in  the  cash  or  financing 
iolation  of  the  antitrust  laws 

States, 
endant  entities  are  enjoined 

d  from  agreeing  with  each 
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endant  entities  are  enjoined 
;d  from  agreeing  with  any 


lold,  directly  or  indirectly, 
rt  of  such  other  person's 
the  cash  market;  or 


2.  to  withhold,  directly  or  indirectly, 
all  or  any  part  of  such  other  person's 
position  from  the  financing  market. 

D.  The  defendant  entities  are  enjoined 
and  restrained  from  agreeing  with  any 
other  person: 

1.  to  withhold,  directly  or  indirectly, 
all  or  part  of  a  defendant  entity's 
position  from  the  cash  market  for  the 
purpose  of  (a)  maintaining  the  value  of 
such  other  person's  position  or  (b) 
causing  the  value  of  such  other  person's 
position  to  increa.se.  for  any  period  of 
time;  or 

2.  to  withhold,  directly  or  indirectly, 
all  or  part  of  a  defendant  entity's 
position  from  the  financing  market  for 
the  purpose  of  (a)  maintaining  the  value 
of  such  other  person's  position  or  (b) 
causing  the  value  of  such  other  person's 
position  to  increase,  for  any  period  of 
time. 

E.  Notwithstanding  any  provision  of 
Section  IV.B  to  the  contrary,  nothing  in 
this  Final  Judgment  shall  prohibit  a 
defendant  entity: 

1.  from  agreeing  with  its  counterparty 
to  enter  into  a  transaction  to  purchase 
or  sell  an  issue;  or 

2.  from  agreeing  with  another  person 
that  such  other  person  tender  a  bid  on 
behalf  of  such  defendant  entity  at  a 
Treasury  action. 

F.  Notwithstanding  any  provision  of 
either  Section  IV.B  or  Section  IV.C  to 
the  contrary,  nothing  in  this  Final 
Judgment  shall  prohibit  any  defendant 
entity  from  agreeing  with  another 
person  that  such  other  person  not 
increase  or  decrease  its  position  in  an 
issue  while  such  other  person  is 
endeavoring  to  transact  the  purchase, 
sale  or  financing  of  a  position  in  such 
issue  with  or  on  behalf  of  a  defendant 
entity. 


Compliance  provisions 

Each  defendant  entity  is  ordered  to 
initiate  and  maintain  an  antitrust 
compliance  program  which  shall 
include  designating,  within  thirty  (30) 
days  of  the  entry  of  this  Final  Judgment, 
an  Antitrust  Compliance  Officer,  who 
shall  monitor  the  activities  of  ail 
persons  responsible  for  trading  or 
financing  Treasury  securities  on  behalf 
of  the  defendant  entity  and  shall  be 
responsible  for  establishing  an  antitrust 
compliance  program  designed  to 
provide  reasonable  assurance  of 
compliance  with  this  Fina!  Judgment 
and  wi'ih  the  federal  antitrust  laws  by 
the  defendant  entity.  The  Antitrust 
Compliance  Officer  shall  also: 

1.  Distribute,  within  thirty  (30)  days 
from  the  entry  of  this  Final  Judgment,  a 
copy  of  this  Final  Judgment  to:  (a)  all 


members  of  the  Board  of  Direciors  and 
Officers  of  the  defendant  entity:  (b)  all 
traders  or  other  employees  of  the 
defendant  entity  whoseduties  include 
the  trading  or  financing  of  Treasury 
securities;  and  (c)  all  agents  of  the 
defendant  entity  whose  responsibilities 
include  the  trading  or  financing 
Treasury  securities  on  behalf  of  such 
defendant  entity  (not  including  brokers 
or  dealers  who  may  occasionally  act  as 
agents  of  a  defendant  entity  on  a 
transaction-specific  basis). 

2.  Distribute  within  thirty  (30)  days  a 
copy  of  this  Final  Judgment  to  (a)  any 
person  who  becomes  a  member  of  the 
Board  of  Directors  or  officers  of  the 
defendant  entity  and  (b)  to  any 
employee  of  the  defendant  entity  who 
is,  in  the  future,  given  any  duties  which 
include  the  trading  or  financing  of 
Treasury  securities. 

3.  Brief  annually  those  persons 
designated  in  Paragraphs  1  and  2  of  this 
Section  on  the  meaning  and 
requirements  of  the  federal  antitrust 
laws  and  this  Final  Judgment  and 
inform  them  that  the  Antitrust 
Compliance  Officer  or  a  designee  of  the 
Antitrust  Compliance  Officer  is 
available  to  confer  with  them  regarding 
compliance  with  such  laws  and  with 
this  Final  Judgment. 

4.  Obtain  from  each  person  designated 
in  Paragraphs  1  and  2  of  this  Section  an 
annual  written  certification  that  he  or 
.she:  (a)  has  read,  understands,  and 
agrees  to  abide  by  the  terms  of  this  Final 
Judgment;  (b)  has  been  advised  and 
understands  that  noncompliance  with 
this  Final  Judgment  may  result  in  his  or 
her  being  found  in  civil  or  criminal 
contempt  of  court;  and  (c)  is  not  aware 
of  any  violation  of  the  federal  antitrust 
laws  or  of  this  Final  Judgment  that  he 

or  she  has  not  reported  to  the  Antitrust 
Compliance  Officer. 

5.  Maintain  a  record  of  persons  to 
whom  this  Final  Judgment  has  been 
distributed  and  from  whom  the 
certification  required  by  Paragraph  4  of 
this  Section  has  been  obtained. 

6.  Certify  to  the  Court  and  to  the 
Assistant  Attorney  General  in  charge  oi 
the  Antitrust  Division,  within  forty-five 
(45)  days  after  entry  of  this  Final 
Judgment,  that  the  defendant  entity:  (a) 
has  designated  an  Antitrust  Complirincc 
Officer.  spet:ifying  his  or  her  name, 
business  address,  and  telephone 
number:  and  (b)  has  di.stributed  this 
Final  Jucigment,  briefed  the  appropriate 
persons,  and  obtained  certifications,  as 
required  by  this  Section  V. 


VI 

Plaintiff  access 

A.  For  the  purpose  of  determining  or 
securing  compliance  with  this  Final 
Judgment,  duly  authorized 
representatives  of  the  plaintiff  shall, 
upon  written  request  of  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division,  and  on  reasonable 
notice  to  the  relevant  defendant  entity, 
subject  to  any  lawful  privilege,  be 
permitted: 

1.  access  during  such  defendant 
entity's  regular  office  hours  to  inspect 
and  copy  all  records  and  documents  in 
its  possession  or  custody,  or  subject  to 
its  control,  relating  to  any  matters 
contained  in  this  Final  Judgment;  and 

2.  to  depose  or  interview  such 
defendant  entity's  officers,  employees, 
trustees,  or  agents,  who  may  have 
counsel  present,  regarding  any  matters 
contained  in  this  Final  Judgment;  such 
depositions  or  interviews  to  be  subject 
to  the  reasonable  convenience  of  and 
without  restraint  or  interference  from 
the  defendant  entity. 

B.  Upon  the  written  request  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division,  each  of  the 
defendant  entities  shall  submit  such 
written  reports,  under  oath  if  requested, 
relating  to  any  of  the  matters  contained 
in  this  Final  Judgment  as  may  be 
reasonably  requested. 

C.  No  information  or  documents 
obtained  by  the  means  provided  in  this 
Section  shall  be  divulged  by  the 
plaintiff  to  any  person  other  than  a  duly 
authorized  representative  of  the 
executive  branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  is  a  party,  or 
for  the  purpose  of  security  compliance 
with  this  Final  Judgment,  or  as 
otherwise  required  by  law. 

D.  If  at  the  time  information  or 
documents  are  furnished  by  a  defendant 
entity  to  plaintiff,  such  dftfendant  entity 
represents  and  identifies  in  writing  the 
material  in  any  such  information  or 
documents  to  which  a  claim  of 
protection  may  be  asserted  under  Rule 
26(c)(7)  of  the'Federal  Rules  of  Civil 
Procedure,  and  said  defendant  marks 
each  pertinent  page  of  such  materials, 
"Confidential:  Subject  to  claim  of 
protection  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure."  then 
ten  (10)  days'  notice  shall  be  given  by 
plaintiff  to  such  defendant  entity  prior 
to  divulging  such  material  in  any  legal 
proceeding  to  which  the  defendant 
entity  is  not  a  party;  provided,  however, 
that  nothing  herein  shall  apply  to  any 
use  of  such  information  or  documents  in 
any  grand  jury  proceeding. 


VII 

Further  Elements  of  Decree 

A.  Jurisdiction  is  retained  by  this 
Court  for  the  purpose  of  enabling  any  of 
the  parties  to  this  Final  Judgment  to 
apply  to  this  Court  at  any  time  for 
further  orders  and  directions  as  may  be 
necessary  or  appropriate  to  carry  out  or 
construe  this  Final  Judgment,  to  modify 
or  terminate  any  of  its  provisions,  to 
enforce  compliance,  and  to  punish 
violations  of  its  provisions. 

B.  This  Final  Judgment  shall 
terminate  ten  (10)  years  from  the  date  of 
entry.    • 

C.  The  defendant  property  that  is  the 
property  of  Steinhardt  Management 
Company.  Inc.  is  hereby  forfeited  to  the 
United  States.  Steinhardt  Management 
Company.  Inc.  shall  pay  $12,500,000. 
plus  the  Additional  Amount  defined  in 
the  Civil  Settlement  Agreement  between 
Steinhardt  Management  Company.  Inc. 
and  the  United  States  Department  of 
Justice  dated  December  16. 1994,  within 
five  (5)  business  days  after  receipt  of 
notice  of  this  Final  Judgment.  Such 
amount  represents  that  portion  of  the 
settlement  amount  forfeited  to  the 
Department  of  Justice  pursuant  to  15 
U.S.C.  §  6,  and  which  is  payable  to  the 
Department  of  Justice  Asset  Forfeiture 
Fund. 

D.  The  defendant  property  that  is  the 
property  of  Caxton  Corporation  is 
hereby  forfeited  to  the  United  States. 
Caxton  Corporation  shall  pav 
512,500,000  plus  the  Additional 
Amount  defined  in  the  Civil  Settlement 
Agreement  between  Caxton  Corporation 
and  the  United  States  Department  of 
Justice  dated  December  16,  1994.  within 
five  (5)  business  days  after  receipt  of 
notice  of  this  Final  Judgment.  Such 
amount  represents  that  portion  of  the 
settlement  amount  forfeited  to  the 
Department  of  Justice  pursuant  to  15 
U.S.C.  §6.  and  which  is  payable  to  the 
Department  of  Justice  Asset  Forfeiture 
Fund. 

E.  Entry  of  this  Final  Judgment  is  in 
the  public  interest. 

United  States  District  Court  Southern 
District  of  New  York.  United  States  of 
America.  Plaintiff,  v.  Steinhardt  Management 
Companv.  Inc.;  and  Caxton  Corporation. 
Defendants,  and  SI 2. 500.000  That  is  the 
Property  of  Steinhardt  Management 
Company.  Inc.;  Steinhardt  Management. 
Companv.  Inc..  Real  Party  in  Interest  and 
S12. 500.000  That  is  the  Property  of  Caxton 
Corporation.  Caxton  Corporation.  Real  Party 
in  Interest.  94  Civ.  9044 

Competitive  Impact  Statement 

Pursuant  to  Section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act. 
15  U.S.C.  §  16(b}-(h),  the  United  States 
submits  this  Competitive  Impact 


Statement  relating  to  the  proposed  Final 
Judgment  submitted  for  entry  in  this 
civil  antitrust  proceeding. 

I 

\ature  and  Purpose  of  the  Proceeding 

On  December  16,  the  United  States 
filed  a  civil  antitrust  complaint  alleging 
that  Steinhardt  Management  Company, 
Inc.  ("SMC"),  Caxton  Corporation 
("Caxton")  and  others  conspired  to 
restrain  competition  in  markets  for 
specified  United  States  Treasury 
securities,  in  violation  of  Section  1  of 
the  Sherman  Act.  15  U.S.C.  §  1.  The 
complaint  seeks  injunctive  relief  and 
forfeiture  of  property  owned  by  SMC 
and  Caxton  pursuant  to  the  alleged 
conspiracv  under  Section  6  of  the 
Sherman  Act.  15  U.S.C.  §6. 

The  complaint  alleges  that,  beginning 
in  April  1991  and  continuing  into 
September  1991,  the  defendant  entities 
and  others  (collectively,  the 
"conspirators")  violated  Section  1  of  the 
Sherman  Act  by  agreeing  to  coordinate 
their  actions  in  trading  the  two-year 
Treasury  notes  auctioned  by  the  United 
States  Treasury  on  .April  24.  1991 
("April  Notes").  During  that  period,  the 
conspirators  coordinated  trading  in  the 
secondary  markets  for  the  -April  Notes, 
including  both  the  cash  market  (where 
purchases  and  sales  occur)  and  the 
financing  market  (where,  in  effect, 
persons  with  leveraged  long  positions, 
such  as  the  defendant  entities,  borrow 
money  in  order  to  buy  or  to  continue  to 
hold  an  issue).  The  alleged  conspiracy 
affected  the  price  of  the  April  Notes  in 
both  the  cash  market  and  the  financing 
market. 

The  United  States  and  the  defendant 
entities  have  stipulated  to  the  entiry  of 
a  proposed  Final  Judgment,  which  will 
grant  the  relief  sought  in  the  complaint 
and  terminate  this  action. 

II 

Description  of  the  Practices  Involved  in 
the  Alleged  Violation 

A.  The  Treasury  Securities  Marke»s 

The  Treasun,-  finances  the  debt  of  the 
United  States  by  issuing  Treasury 
securities  in  the  form  of  bonds,  notes 
and  bills.  Treasury  bonds,  notes  and 
bills  are  sold  by  the  Treasury  through 
periodic  auctions  conducted  by  the 
Federal  Reserve  System.  At  each  sucti 
auction,  the  Treasury  awards  securities 
to  the  bidders  willing  to  accept  the 
lowest  yield  levels  (effectively,  interest 
rates)  on  their  cash. 

A  week  before  an  auction  of  a 
particular  issue,  the  Treasury  announces 
the  size  of  the  issue  to  be  auctioned. 
"When-issued"  trading  for  that  issu** 
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begins  imn  ediately  thereafter.  In  a 
when-issu<  d  trade,  no  money  changes 
hands;  ratli  er,  sellers  agree  to  deliver  the 
securities  c  n  the  date  the  Treasury 
settles  with  successful  bidders, 
generally  o  le  week  after  the  auction 
("settlemei  t").  At  settlement,  the 
Treasury  tr  msmits  the  new  issue  to  the 
successftil  )idders  in  exchange  for 
payment.  C  n  settlement  day,  when- 
issued  buyi  irs  must  pay  for  their 
purchases  i  nd  when-issued  sellers  must 
deliver  the  securities  they  sold.  Persons 
who  sell  sh  ort  an  issue  in  the  when- 
issued  mar  Let  must  deliver  that  issue  to 
the  purchai  er  at  settlement;  they  cannot 
substitute  Another  Treasury  issue. > 

After  settflement,  trading  to  buy  and 
sell  the  issue  continues  in  the  secondary 
or  "cash"  riarket  until  the  maturity 
date,  whenkhe  issue  is  redeemed.  In 
every  when-issued  or  cash  market  trade, 
a  seller  wh6  does  not  already  own  the 
issue  is  said  to  be  "short."  and  the  buyer 
"long."  Th«  "short"  seller  may  obtain 
the  securiti  ss  it  is  required  to  deliver  by 
purchasing  them  at  the  Treasury  auction 
or  in  a  wheh-issued  or  cash  market 
trade.  Alternatively,  the  short  may 
borrow  them  in  the  "financing  market," 
generally  tnrough  a  repurchase  or 
"repo"  transaction,  and  delivering  the 
borrowed  securities  to  the  buyer. 

Traders  cjf  Treasury  securities 
frequently  use  repurchase  agreements 
not  only  to  pH^ectuate  delivery  when 
they  have  "short"  positions,  but  also  to 
finance  thejr  "long"  purchases.  A 
repurchase  jtransaction  is  the  functional 
equivalent  of  a  loan  using  Treasury 
securities  at  collateral,  in  which  the 
owner  of  arj  issue  sells  it  and 
simultaneously  agrees  to  repurchase  it 
on  a  specified  date  for  a  specified  price. 
The  repurclase  price  is  somewhat 


higher  than 


'  Each  Treasijry 
unique  and) 
as  a  "CUSIP  niinber' 
all  other  securi 
which  were 
CUSIP  number, 

'  A  Treasury 
the  collateral  nkrkets 


JMI 


the  sale  price;  the  difference 


between  th(  <  two  prices  represents  an 
interest  ratq,  and  is  often  called  the 
"repo"  rate 

Treasury  kecurities  can  be  financed 
either  through  "special"  repo 
agreements,  in  which  the  collateral  is  a 
particular,  identified  issue,  or  through 
"general"  o  po  agreements,  in  which  no 
particular  ii  sue  need  be  s()ecified  for 
delivery.  W  len  there  is  specific  demand 
for  an  issue  because  short  sellers  need 
to  borrow  tl  le  issue  in  order  to  deliver 
it  to  person!  i  who  have  bought  it.  owners 
can  lend  thd  issue  in  a  special  repo- 
market  traniiaction  at  a  "special  rate."^ 


security  of  a  particular  issue  is 
an  identification  number  (known 
')  which  distinguishes  it  from 
ies.  Thus,  all  April  Notes  (all  of 
'  on  the  same  date]  bore  the  same 


ssied 


security  may  trade  "on  special"  in 
for  various  reasons.  Special 


The  issue  generally  is  said  to  be  "on 
special"  when  the  interest  rate  that 
owners  (such  as  SMC  and  Caxton  in  the 
case  of  the  April  Notes)  are  required  to 
pay  to  borrow  cast  against  the  issue  is 
significantly  lower  than  the  "general" 
collateral  rate."  The  general  collateral 
rate  is  an  overall  rate  for  loans 
collateralized  by  Treasury  securities, 
and  usually  fluctuates  only  in  relation 
to  short-term,  money-market  rates. 
Because  the  demand,  as  reflected  by 
price,  for  a  particular  issue  is  unique  in 
both  the  cash  market  and  in  the 
financing  market  (while  the  issue  is  on 
special),  there  are  separate  product 
markets  for  each  Treasury  security  issue 
within  the  meaning  of  the  antitrust 
laws. 

If  the  supply  of  an  issue  is  artificially 
constricted  by  agreement  among  the 
holders  of  the  issue,  both  the  price  of 
the  issue  in  the  cash  market  and  the  cost 
of  borrowing  the  issue  in  the  financing 
market  increase.^  When  the  cost  of 
purchasing  an  issue  in  the  cash  market 
or  the  cost  of  borrowing  it  in  the 
financing  market  is  significantly 
different  than  the  cost  of  buying  or 
borrowing  securities  of  comparable 
maturities,  a  "squeeze"  is  said  to  occur. 

B.  The  Conspiracy 

SMC  and  Caxton  both  manage 
investment  funds — sometimes  known  as 
"hedge  funds" — ^which  generally  make 
large,  "leveraged"  investments  with 
borrowed  capital.  The  hedge  funds 
managed  by  the  defendant  entities 
compete  with  nimierous  other  traders 
and  investors  in  the  when-issued,  cash 
and  financing  markets  to  sell  purchase 
and  finance  various  Treasury  security 
issues.  Prior  to  their  purchase  of  April 
Notes,  the  defendant  entities  had  a 
history  of  interaction.  Beginning  in 
January  1990,  Caxton  became  co- 
managing  general  partner  of  two  of 
SMC's  funds,  and  Caxton 's  chairman 
became  the  president  of  SMC.  The 
formal  affiliation  of  Caxton  and  its 
chairman  with  SMC  ended  after  one 


rates  could  be  the  result  of  ordinary  market  supply 
and  demand,  but  could  also  be  induced  by  persons 
acting  together  to  distort  normal  market  forces. 
Potentially,  if  the  holders  of  an  issue  withhold 
enough  of  it  from  the  "specials"  market,  unmet 
demand  may  cause  come  percentage  of  the  issue  to 
be  n.ianced  at  interest  rates  approaching  zero. 
'  Due  to  the  manner  in  which  the  financing 
market  works,  the  increased  cost  of  borrowing  the 
security  occurs  when  short  sellers  earn  lower 
interest  rates  on  money  they  lend  to  holders  in 
order  to  borrow  the  security  overnight  or  for  a  short 
term.  The  cost  of  borrowing  the  securities  increases 
when  short  sellers — who  must  borrow  the  security 
to  avoid  a  default  (failure  to  deliver  or  "fail")  on  ' 
their  contractual  obligations — receive  say,  only 
4.25%  on  the  money  they  land  when,  if  the  issue 
were  not  "on  special,"  they  would  have  been  able 
to  borrow  the  securities  in  the  repo  market  and  earn 
a  higher  interest  rate.  say.  5.75%. 


year,  but  employees  and  agents  of  the 
defendant  entities  continued  to 
communicate  regularly  with  each  other, 
including  diiring  the  period 
encompassed  by  the  conspiracy. 

As  charged  in  the  complaint, 
beginning  in  or  about  April  1991,  the 
defendant  entities  agreed  on  a  scheme  to 
acquire  control  of  the  supply  of  April 
Notes  and  to  limit  the  supply  of  the 
issue  in  the  cash  and  financing  markets 
in  order  to  cause  a  squeeze.  This  scheme 
ensured  that  persons  who  had  sold 
notes  short  in  the  when-issued  market 
or  the  post-settlement  cash  market  could 
obtain  such  notes  only  by  purchasing 
them  at  artificially  high  and  non- 
competitive prices  in  the  cash  market  or 
by  borrowing  them  at  artificially  low 
and  non-competitive  special  rates  in  the 
financing  market.  This  course  of 
conduct  continued  for  a  period  of  time 
during  which  the  defendant  entities, 
with  the  assistance  of  others,  earned 
supracompetitive  rates  on  transactions 
in  the  April  Notes. 

Through  numerous  purchases  made 
through  various  dealers,  in  the  when- 
issued  market,  the  cash  market  and  at 
auction,  SMC  and  Caxton  obtained 
substantial  positions  in  the  April  Notes. 
Indeed,  from  May  until  mid-September 
1991,  the  defendant  entities  controlled 
more  than  the  "floating  supply"  of  the 
issue,  giving  them  the  power  to  cause 
short  sellers  of  the  April  Notes  to  fail  to 
meet  their  security-specific  delivery 
obligations. 

As  part  of  the  alleged  scheme,  SMC 
and  Caxton  conferred  on  the  subject  of 
their  activities  or  planned  activities 
with  respect  to  April  Notes.  They 
exchanged  information  about  the  size  of 
their  positions,  the  likely  size  of  the 
short  positions  in  the  markets  and  ways 
to  finance  positions  so  as  to  keep  their 
notes  from  becoming  available  to  meet 
the  demand  for  specials  financing.  The 
defendant  entities  gave  tacit  assurances 
to  each  other  that  they  would  continue 
to  hold  their  substantial  long  positions 
in  the  April  Notes,  and  would  limit  the 
supply  of  April  Notes  they  would  make 
available  to  the  cash  and  financing 
markets  from  the  positions  they 
controlled. 

The  conspirators  agreed  to  coordinate 
SMC's  and  Caxton's  financing  efforts  so 
as  to  restrict  the  supply  of  April  Notes 
available  in  the  financing  and  cash 
markets.  The  conspirators  began  to 
implement  their  squeeze  on  May  23. 
1991.*  An  essential  part  of  the  scheme 


■•The  conspirators  waited  until  May  23  to 
implement  the  squeeze  because  the  subsequent 
issue  of  two-year  notes  was  auctioned  on  the 
previous  day.  By  waiting  until  the  Treasury 
auctioned  a  succeeding  issue,  the  conspirators 
minimized  the  risk  that  the  Treasury  would  reopen 


involved  the  defendant  entities  entering 
into  financing  agreements  with  two 
primary  dealers  to  ensure  that  the 
supply  of  April  Notes  available  to  shorts 
in  the  secondary  markets  would  be 
reduced. 

SMC  concentrated  the  financing  of  its 
position  with  one  dealer,  and  actively 
directed  that  dealer  to  withhold  some  or 
all  of  SMC's  notes  from  the  financing 
and  cash  markets.  For  example.  SMC 
directed  the  dealer  to  refuse  to  make  its 
notes  available  for  special  repo 
transactions  unless  the  repo  rate  had 
dropped  below  a  certain  level.  At  other 
times,  SMC  ordered  the  dealer  to  refuse 
to  make  the  notes  available  at  all  for 
special  financing  transactions  for 
periods  of  time  ranging  from  hours  to 
days,  with  the  intent  and  effect  of 
causing  unmet  demand  that  forced  rates 
lower.  For  its  part,  Caxton  financed  a 
portion  of  its  April  Notes  in  a  series  of 
transactions  with  another  dealer  in  a 
manner  that  largely  caused  a  quantity  of 
the  notes  to  be  withheld  from  the  cash 
market.  Beginning  in  early  August, 
1991,  SMC  moved  the  majority  of  its 
position  to  the  dealer  already  financing 
the  majority  of  the  Caxton  position.  This 
resulted  in  a  renewed  concentration  of 
the  issue  that  enabled  the  dealer  to  drive 
down  repo  rates. 

The  coordinated  withholding  of 
supply  allowed  SMC  and  Caxton  to 
enrich  themselves  at  the  expense  of 
other  market  participants  both  as  a 
result  of  low  rates  at  which  they  were 
able  to  finance  their  securities  and  as  a 
result  of  cash  sales  at  prices  that  were 
inflated  by  the  squeeze. 

The  conspiracy  described  above 
injured  numerous  persons  who  traded 
the  April  Notes,  especially  those  with 
short  positions,  by  artificially  inflating 
prices  for  that  issue  in  the  cash  market 
and  repo  rates  in  the  financing  market. 
Further,  the  conspiracy  had  a  dangerous 
probability  of  damaging  uie  Treasury  of 
the  United  States.  As  noted  in  the  loint 
Beport  on  the  Government  Securities 
McifKet  issued  by  the  Treasury,  the  SEC 
and  the  Federal  Reserve  Board,  an  acute, 
protracted  squeeze  resulting  from  illegal 
coordinated  conduct,  such  as  the  one 
alleged  here,  "can  cause  lasting  damage 
to  the  marketplace,  especially  if  market 
participants  attribute  the  shortage  to 
market  manipulation.  Dealers  may  be 
more  reluctant  to  establish  short 


the  .\pril-Note  issue,  which  wot:!(l  havp  rediirfd  or 
eliminated  their  ability  to  control  the  supply  of  the 
isMie.  If  the  issue  had  bi'en  reopened,  the  Treasury 
wdiild  have  auctioned  more  notes  with  the  .April 
Noi.->>'  CL'SIP  number,  rather  than  aiirlioning  noi»'s 
with  a  new  CUSIP  Reopening  would  have 
cflertiveiy  flooded  the  secondary  markets  with 
increased  supply  of  the  issue,  and  would  have 
e.'oded  the  market  power  the  conspirators  had 
otitciinpd  through  their  purchases  of  the  April  Notes 


positions  in  the  future,  which  could 
reduce  liquidity  and  make  it  marginally 
more  difficult  for  the  Treasury  to 
distribute  its  securities  without 
disruption. "5 

III 

Explanation  of  the  Proposed  Final 
Judgment 

The  United  States  and  the  defendant 
entities  have  stipulated  that  tht  Court 
may  enter  the  proposed  Final  Judgment 
after  compliance  with  the  Antitrust 
Procedures  and  Penalties  Act.  15  U.S.C. 
§  16(b)-(h).  The  proposed  Final 
Judgment  provides  that  its  entry  does 
not  constitute  any  evidence  or 
admission  by  any  party  with  respect  to 
any  issue  of  fact  or  law.  Under  the 
provisions  of  Section  2(e)  of  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  §  16(e).  the  proposed  Final 
Judgment  may  not  be  entered  unless  the 
Court  finds  that  entry  is  in  the  public 
interest.  Paragraph  VIII. E.  of  the 
proposed  Final  Judgment  sets  forth  such 
a  finding. 

The  United  States  submits  that  the 
proposed  Final  Judgment  is  in  the 
public  interest.  The  proposed  Final 
Judgment  contains  injunctive  provisions 
that  are  remedial  in  nature  and  designed 
to  assure  that  the  defendant  entities  will 
not  engage  in  the  future  in  the  same  or 
similar  anticompetitive  practices  as 
those  employed  in  furtherance  of  their 
conspiracy. 

In  addition,  the  proposed  Final 
Judgment  provides  for  a  substantial 
asset  forfeiture  that  will  act  as  a 
deterrent  to  future  illegal  conduct  and 
serve  as  a  warning  to  others  of  the 
possible  consequences  of  similar  illegal 
behavior.  Pursuant  to  the  proposed 
Final  Judgment  and  the  Settlement 
Agreements  attached  hereto.  SMC  and 
Caxton  will  each  pay  S12.5  million 
(plus  interest  accruing  at  a  rate  of  5.75"<i 
to  the  date  of  payment)  to  the  United 
States  within  five  business  days  of  the 
entry  of  the  Final  Judgment.  This 
payment  reflects  a  cash  settlement  in 
lieu  of  forfeiture  of  the  securities  held 
pursuant  to  the  alleged  conspiracv 

A.  Global  Settlement  of  Charges 

On  the  same  date  that  this  action  was 
filed,  the  Department  of  Justice 
(■"Departmenf)  and  the  Securities  and 
Exchange  Commission  ("SEC") 
announced  a  global  settlement  with 
SMC  and  Caxton  that  resolves  the 
defendant  entities'  liability  under  the 
antitrust  and  securities  laws  with 


"•Set  Dppdrlment  of  she  Trrasiirv.  Scci:riiip>  ,ip.(l 
Exchange  Commission.  Board  of  Guyf-rnors  uf  iho 
Federal  Reserve  System,  loinl  Bcprnl  on  thp 
Gowmment  Securities  Mat^vt  »\  10  (Ian  l«.»9Jl 


respect  to  the  conduct  alleged  in  the 
complaints  filed  by  the  Department  and 
the  SEC.  The  terms  of  the  settlement 
provide  that  SMC  pay  a  total  of  $40 
million— $19  million  in  fines  and 
forfeitures  and  establish  a  $21  million 
disgorgement  fund  to  be  used  to 
compensate  victims  of  its  misconduct. 
The  settlement  also  provides  that 
Caxton  will  pay  a  total  of  $36  million— 
$22  million  in  fines  and  forfeitures  and 
establish  a  $14  million  disgorgement 
fund. 

B.  Specific  Injunctive  Provisions 

The  proposed  Final  Judgment 
prohibits  the  defendant  entities  from 
agreeing  with  each  olher  or  with  other 
persons  to  take  certain  actions  affecting 
the  markets  for  Treasury  securities.  The 
prohibited  agreements  are  either 
impermissible  under  the  antitrust  laws, 
or  were  determined  during  the 
Department's  three-year  investigation  of 
the  Treasurv-  securities  markets  to  be 
significant  mechanisms  for  facilitating 
collusion.  The  proposed  Final 
Judgment,  hoyvever.  is  not  intended  to 
discourage  or  prohibit  normal 
communications  between  the  defendant 
entities  and  other  participants  in  the 
markets  for  Treasury  securities.  Traders 
in  these  markets  often,  and 
appropriately,  e.xchange  views  about 
events  that  may  affect  interest  rates,  and 
consequently,  the  value  of  Treasury 
securities.  Such  an  exchange  of  views, 
without  more,  is  not  ordinarily  harmful 
to  competition. 

1   Section  III.  .Applicability 

The  proposed  Final  Judgment  applies 
to  the  defendant  entities  and  eat  h  of 
their  subsidiaries,  officers,  directors, 
employees,  agents,  successors  and 
assigns.  It  also  applies  to  any  entity  for 
or  in  which  any  person  who  is  a 
shareholder  in  a  defendant  entitv  as  of 
the  date  of  entry  of  the  Final  Judgment 
engages  in  or  directs  asset  management 
or  investment  ad\  isory  activities, 
whether  diret.tly  or  indirectlv.  that 
involve  transat  tions  in  the  f:ash  or 
financing  markets  (  relatedentitv').  and 
to  all  persons  at  ting  in  com  ert  with  anv 
defendant  entity  that  have  actual  notice 
of  the  Final  Judgment.  But  the  proposed 
Final  Judgment  does  not  apply  to  anv 
fund  or  other  entity  whose  assets  are 
managed  or  invested  in  whole  or  in  part 
by  a  defendant  entity  or  by  a  related 
entity 

This  applit.ahility  provision  ensures 
that  thf  Final  Judgment  will  appiv  not' 
only  to  the  defendant  entities,  but  also 
to  any  related  entitv  or  anv  person 
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ion  B  prohibits  defendant 
entering  into  agreements  to 
sell  an  issue,  or  to  refrain 
;ing  or  selling  an  issue, 
particular  person,  subject  to 

ions,  discussed  below, 
Subsections  E  and  F. 
3  prohibits,  for  example,  a 
itity  from  agreeing  with 
ler  of  an  issue  to  coordinate 
or  sales  of  the  issue  by 
issue  only  through 
imar\'  dealers,  or  by 
pread  out  their  coordinated 

anong  different  dealers  to 
size  of  their  purchases  and 
e  defendant  entities 
ir  positions  in  April  Notes 
separate  dealers,  indicating 

Kirdination  of  their 
strategies. 

ion  C  prohibits  defendant 
agreeing  with  another 
issue  to  withhold  such 
s  position  from  the  ca.sh  or 

n:  arkets  for  any  period  of 
bsection.  for  example. 


Slit 


"The  compli  int  filed  by  the  Department  allegfs 
t.^al  various  jie  sons,  not  identified  in  the 
complaint,  wei  >  co-conspirators  along  with  the 
defendant  enii  ies.  These  "others."  defined  as  being 
nilhin  the  coll  iclive  category  of  "conspirators"  in 
section  I  of  ihii  Competitive  Impact  Statement, 
above,  include  certain  persons  who  acted  diretlly 
as  agents  of  on    or  the  other  of  the  defendant 
entities  in  the  1  ading  and  financing  of  the  .-\pri 
Notes. 


prohibits  a  defendant  entity  from 
agreeing  that  another  holder  of  an  issue 
will  withhold  the  other  holder's 
position  from  the  cash  or  financing 
markets.  The  Department  has  alleged 
that  a  central  component  of  the 
conspiracy  charged  in  this  case  were 
agreements  between  SMC  and  Caxton  to 
withhold  their  positions  from  the  cash 
and  financing  markets  in  order  to 
effectuate  the  squeeze  of  the  April 
Notes.  The  Department  has  identified 
only  one  circustance — prevention  of 
"front-running" — in  which  one  holder 
of  an  issue  agrees  with  another, 
competing  holder,  to  withhold  the  other 
holder's  position  in  the  same  issue  from 
the  markets  could  possibly  have  a 
procompetitive  purpose.  With  the 
exception  of  preventing  front-running, 
which  is  the  subject  of  a  limited 
exception,  discussed  below,  contained 
in  subsection  F.  this  subsection  contains 
an  outright  prohibition  on  a  defendant 
entity  agreeing  that  another  holder  will 
restrict  supply  of  an  issue  by 
withholding  the  other  holder's  position 
from  the  cash  or  financing  markets. 

d.  Subsection  D  similarly  prohibits 
the  defendant  entities  from  agreeing 
with  another  holder  of  an  issue  to 
withhold  the  defendant  entity's  position 
in  the  issue  for  the  purpose  of 
maintaining  or  increasing  the  value  of 
the  other  holder's  position  in  the  cash 
or  financing  markets  for  any  period  of 
time.  The  limited  purpose  contained 
within  this  subsection  makes  clear  that 
a  defendant  entity  may  continue  to 
decide  when  and  whether  to  trade  or 
finance  its  own  position.^  If,  however, 
the  purpose  of  a  defendant  entity's 
withholding  of  a  position  is  to  attempt 
to  maintain  or  increase  the  value  of  the 
other  holder's  position  in  the  markets, 
that  is  prohibited.  The  Department  has 
identified  no  legitimate  pro-competitive 
reason  to  agree  to  restrict  supply  by 
withholding  one's  own  position  in  an 
issue  for  the  purpose  of  benefitting 
another,  ordinarily  competing,  holder  of 
the  same  issue. 

e.  Subsection  E  makes  clear 
subsection  B  is  not  intended  to  prohibit 
customary  practices  in  trading  positions 
in  Treasury  securities.  Specifically,  this 
subsection  makes  clear  that  nothing  in 
the  proposed  Final  Judgment  is 


■  Because  of  the  current  structure  of  trading  and 
financing  of  Treasury  securities,  investment  funds 
such  as  the  defendant  entities  must  ordinarily  enter 
into  agreements  with  counterparties  to  trade  or 
finance  their  positions,  including  perhaps 
agreements  restricting  the  timing  or  form  of  sales  or 
financing.  Thus,  if  the  defendant  entities  are  to 
retain  control  over  the  manner  in  which  they  trade 
or  finance  their  positions,  they  must  remain  free  to 
enter  into  agreements  with  others  that  litetally 
might  involve  "withholding"  their  positions  for 
some  period  of  lime. 


intended  to  prohibit  normal  principal- 
to-principal  counterparty  agreements  to 
purchase  or  sell  a  position  in  an  issue. 

f.  Subsection  F  is  an  exception  to 
subsections  B  and  C  that  permits  a 
defendant  entity  to  request  (and  obtain 
an  agreement)  that  another  holder,  such 
as  a  primary  dealer,  will  not  trade  its 
position  while  also  endeavoring  to 
transact  a  trade  with  or  on  behalf  of  a 
defendant  entity.  This  exception  is 
intended  to  permit  a  defendant  entity  to 
obtain  commitments  from  primary 
dealers  or  other  counterparties  that  they 
will  not  engage  in  "front  running"  ^  or 
other  self-dealing  actions  to  tlie 
detriment  of  the  defendant  entity  while 
the  counterparty  is  effectuating  the 
purchase,  sale  or  financing  of  a  position 
on  behalf  of  the  defendant  entity.  This 
provision  is  necessary  because,  in  the 
ordinary  course,  non-dealer  traders  such 
as  the  defendant  entities  must  transact 
trades  through  persons  such  as  primary 
dealers,  who  may  also  be  competing 
holders  of  the  same  issue.  Merely 
requesting  that  the  counterparty  to  a 
transaction  not  engage  in  self-dealing 
while  also  acting  on  behalf  of  a 
defendant  entity  should  not,  by  itself,  be 
harmful  to  competition. 

3.  Section  V,  Compliance  Provisions 

Section  V  of  the  proposed  Final 
Judgment  requires  the  defendant  entities 
to  institute  antitrust  compliance 
programs.  Each  defendant  entity  must 
appoint  an  antitrust  compliance  officer, 
who  will  be  responsible  for  monitoring 
the  activities  of  all  persons  with 
responsibility  for  trading  or  financing 
Treasury  securities.  The  antitrust 
compliance  officer  will  also  establish  an 
antitrust  compliance  program,  including 
specific  obligations  described  in  this 
section,  designed  to  provide  reasonable 
assurance  that  the  defendant  entity  will 
comply  with  the  Final  Judgment  and  the 
antitrust  laws.  The  antitrust  compliance 
officer  will  certify  to  the  Court  and  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division  within  forty-five 
days  after  entr>'  of  the  Final  Judgiiieiil 
that  the  defendant  entity  has  taken 
specified  steps  require  by  this  section. 


""Front  running"  occurs  when  a  person,  such  as 
a  dealer  or  broker  who  has  advance  knowledge  t'l 
another  trader's  intended  actions  in  the  marke!, 
uses  that  advance  knowledge  to  trade  on  his  ow  n 
behalf  iihcad  of  ihe  other  trader  Thus,  for  excirip!>' 
if  a  dealer  were  to  learn  that  a  defendant  entiiy 
intended  to  make  subsLintiul  purchases  of  an  issLu 
through  the  dealer,  so  that  the  price  of  Ihe  issue  in 
the  cash  market  would  likely  rise,  the  dealer  couid 
use  this  advance  knowledge  to  purchase  the  issue 
before  the  price  begins  to  rise,  and  then  to  sell  the 
issue  at  Ihe  inflated  price.  Defendant  entities  are  net 
prohibited  from  obtaining  commitments  thai  a 
dealer  will  nut  trade  againsi  them  in  this  fashion 
l)efore  committing  to  trade  through  the  dealer 


rv 

Remedies  Available  to  Potential  Private 
Litigants 

Section  4  of  the  Clayton  Act,  15 
U.S.C  15,  provides  that  any  person  who 
has  been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  suffered,  as 
well  as  costs  and  reasonable  attorney's 
fees.  Pursuant  to  separate  agreements 
reached  by  SMC  and  Caxton  with  the 
SEC  and  the  Department,  the  defendant 
entities  will  pay  $35  million  into  a  fund 
to  be  available  for  damages  claims  from 
private  parties  that  have  been  injured  by 
their  conduct,  including  damages 
incurred  as  a  consequence  of  violations 
of  the  antitrust  laws.^  Entry  of  the 
proposed  Final  Judgment  itself  will 
neither  impair  not  assist  the  bringing  of 
such  actions.  Under  the  provisions  of 
Section  5(a)  of  the  Clayton  Act,  15 
U.S.C.  16(a),  the  Final  Judgment  has  no 
prima  facie  effect  in  any  subsequent 
lawsuits  that  may  be  brought  against 
SMC  or  Caxton  in  this  matter. 


Procedures  Available  for  Modification  of 
the  Proposed  Final  Judgment 

As  provided  by  the  Antitrust 
Procedures  and  Penalties  Act,  any 
person  beUeving  that  the  proposed  Final 
Judgment  should  be  modified  may 
submit  written  comments  to  John  F. 
Greaney,  Chief,  Computers  and  Finance 
Section,  U.S.  Department  of  Justice, 
Antitrust  Division,  555  Fourth  Street. 
NW.,  Room  9901,  Washington,  DC 
20001,  within  the  60-day  period 
provided  by  the  Act.  These  comments, 
and  the  Department's  responses,  will  be 
filed  with  the  Court  and  published  in 
the  Federal  Register.  All  comments  will 
be  given  due  consideration  by  the 
Department  of  Justice,  which  remains 
free  to  withdraw  its  consent  to  the 
proposed  Judgment  at  any  time  prior  to 
entry.  The  proposed  Final  Judgment 
provides  that  the  Court  retains 
jurisdiction  over  this  action,  and  the 
parties  may  apply  to  the  Court  for  any 
order  necessary  or  appropriate  for  the 
modification  interp;  etation  or 
enforcement  of  the  Final  Judgment. 


'The  specific  permitted  grounds  for  successful 
claims  against  the  disgorgement  fund  and  the 
mechanics  of  fund  operation  under  Ihe  auspices  of 
the  SEC  are  set  forth  in  the  Final  Judgment  of 
Permanent  Injunction  and  Other  Relief  as  to  each 
defendant  entity,  filed  contemporaneously  wiih  the 
SEC's  complaint  against  SMC  and  Caxton. 


VI 

Alternatives  to  the  Proposed  Final 
Judgment 

The  proposed  Final  Judgment 
provides  all  the  relief  that  the  United 
States  sought  in  its  complaint.  The 
Department  believes  that  litigation  on 
the  allegations  in  the  comphant  would 
involve  substantial  cost  to  the  United 
States  and  is  not  warranted  given  the 
relief  to  be  obtained  in  the  proposed 
Final  Judgment.  In  specifying  the  relief 
set  forth  in  the  proposed  Final 
Judgment,  the  Department  consulted 
with  and  considered  the  views  of 
experts  in  the  Treasury  seciu^ities  field, 
including  the  United  States  Department 
of  the  Treasury  and  the  SEC.  The 
specific  injunctive  provisions  are 
tailored  to  ensure  that  the  defendant 
entities  will  not  engage  in  the  same 
illegal  conduct,  and  in  the  event  of 
violations,  are  enforceable  through  civil 
and  criminal  contempt.  Further,  the 
payment  by  defendant  entities  under 
Section  6  represents  the  second-largest 
forfeiture  or  other  penalty  ever  paid  to 
the  government  by  defendants  in  a 
single  antitrust  case,  and  will  provide  a 
substantial  deterrent  to  future 
anticompetitive  conduct  in  the  Treasury 
securities  markets. 

Another  alternative  to  the  proposed 
Final  Judgment  would  be  to  prosecute 
this  conspiracy  as  a  criminal  violation 
of  Section  1  of  the  Sherman  Act,  15 
U.S.C.  1,  rather  than  through  a  civil 
complaint.  The  Department  carefully 
considered  this  alternative.  The 
Department  determined,  in  the  exercise 
of  its  prosecutorial  discretion,  that 
charging  this  matter  as  a  civil  violation 
was  most  appropriate.  The  releases  from 
criminal  prosecution  set  forth  in  the 
Settlement  Agreements  attached  hereto 
merely  confirm. the  Department's 
decision  that  the  case  is  more 
appropriately  brought  as  a  civil  matter. 

VII 

Determinative  Materials  and  Documents 

No  materials  or  documents  of  the  type 
described  in  Section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act. 
15  U.S.C.  16(b),  were  considered  in       , 
formulating  the  proposed  Final 
Judgment. 


Dated:  December  16. 1994. 
Anne  K.  Bingaman, 
Assistant  Attorney  General.  Antitrust 
Division. 

Respectfully  submitted. 
Hays  Gorey.  Jr..  HG1946, 
Kenneth  W.  Gaul,  KG2858 
Attorneys.  U.S.  Department  of  Justice, 
Antitrust  Division,  Room  8104.  555  4th  Street, 
NW..  Washington.  DC 20001.  (2021 514-9602. 

Certificate  of  Service 

I,  Kenneth  W.  Gaul,  an  attorney  in  the 
Department  of  Justice,  Antitrust 
Division,  certify  that  on  this  date  I  have 
caused  to  be  served  by  hand  the 
attached  COMPETITIVE  IMPACT 
STATEMENT  upon  the  following 
counsel  for  defendant  entities  in  the 
matter  of  United  States  v.  Steinhardt 
Management  Company,  Inc.  and  Caxton 

Corporation,  et  al.  (94  Civ. ). 

Frederick  P.  Schaffer. 

Shulte.  Roth  &  Zabel.  900  Third  Avenue. 

New  York.  NY  10022  (Counsel  for  Steinhardt 

Management  Company.  Inc.) 

Richard  J.  Wiener, 

Caldwalader.  Wickersham  &  Taft.  100  Maiden 
Lane.  New  York.  NY  10038  (Counsel  for 
Caxton  Corporation). 
Kenneth  W.  Gaul. 

December  16, 1994. 

United  States  District  Court.  Southern 
District  of  New  York,  United  States  of 
America,  Plaintiff,  v.  Steinhardt  Management 
Company,  Inc.;  and  Caxton  Corporation. 
Defendants,  and  $12,500,000  That  is  the 
Property  of  Steinhardt  Management 
Company.  Inc.;  Steinhardt  Management 
Company.  Inc..  Real  Party  in  Interest  and 
512,500,000  That  is  the  Property  of  Caxton 
Corporation,  Caxton  Corporation.  Real  Party 
in  Interest.  94  Civ.  9044. 

Settlement  Agreement 

This  Settlement  Agreement 
("Agreement")  is  made  between  the 
United  States  of  America  ("Plaintifr") 
and  Steinhardt  Management  Con-.panv. 
Inc..  ("SMC"). 

1 .  This  Agreement  is  made  to  resolve 
and  forever  to  settle  SMC's  liability 
under  the  antitrust  laws  for  certain 
conduct  to  be  alleged  in  a  Complaint  to 
be  filed  by  the  United  States  pursuant 
to  this  Agreement,  Upon  the  fulfillment 
of  the  conditions  set  forth  in  this 
Agreement,  the  releases  described 
herein  shall  be  effective. 

2.  On  the  date  of  execution  of  this 
Agreement. 

(a)  Plaintiff  shall  file  a  civil  Complaint 
alleging  a  violation  of  Section  1  of  the 
Sherman  Act,  15  U.S.C.  §  1.  by  SMC  and 
others  in  coruiection  with  the 
acquisition  and  trading  of  certain 
United  States  Treasury  notes; 

(b)  Plaintiff  shall  file  a  Final  Judgment 
in  the  form  attached  as  Exhibit  A,  that, 
if  entered  bv  the  Court,  would  resolve 
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he  allegations  of  the 
filed  pursuant  to 
ph  (a),  above; 
iff  and  SMC  shall  execute 
ipulation  and  Order  in  the 
ed  as  Exhibit  B.  stipulating 
of  a  Final  Judgment  in  the 
ed  as  Exhibit  A. 
ideration  of  the  sum  of 
forfeited  by  SMC  pursuant 
Judgment  and  other  of  the 
set  forth  therein,  upon  entry 
Judgment  in  the  form 
Exhibit  A,  or  in  such  other 
Court  may  order  requiring 
the  civil  forfeiture  specified 
6(a),  Plaintiff  releases  SMC 
and  former  officers, 
directors  and  subsidiaries, 
s  or  accounts  managed  by 
any  civil  liability  or  claims 
or  any  criminal  liability  for 
offense  (a)  which  was 
prior  to  the  date  of  this 
and  arose  out  of  the 
>ale,  financing  or  trading  of 
United  States  Treasury 
in  April  1991  or  the  two- 
States  Treasury  notes  issued 
(together.  "Specified 
(b)  which  arose  out  of  any 
own  to  the  Department  of 
he  Securities  and  Exchange 
("SEC")  related  to  any 
by  the  Department  of 
he  SEC  into  the  purchase, 

g  or  trading  of  the 
■Jotes,  or  into  any  efforts  to 
ith,  obstruct,  mislead  or 
,■  such  investigation: 
lowever.  that  nothing  in  this 
shall  apply  to  violations  of 
tax  laws.  Title  26,  United 
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ff  and  SMC  recognize  that 
nay  enter  a  Final  Judgment 
he  parties  have  complied 

isions  of  the  Tunnev  Act. 
16  (b)  through  (g).  The 

use  their  best  efforts  to 
th  the  procedures  of  the 
;t  to  ensure  that  a  Final 
n  the  form  attached  as 
s  entered  by  the  Court  at  the 
practicable  date.  If  the  Court 
ire  modification  to  the  Final 
>efore  entering  it,  SMC  shall 
onably  withhold  its 
agreemeni  to  such  modification. 

."i.  The  f  arties  recognize  that  this 
Agreemer  t  is  being  made  in  conjunction 
with  the  C  onsent  and  Undertakings  of 
Defendan  s  Steinhardt  Management 
Company  Inc.  that  SMC  has  entered 
info  with  he  SEC  (the  "SEC  Consent") 
in  the  forr  i  attached  as  Exhibit  C,  and 
that,  upor  execution  of  the  SEC 
Consent,  t  le  SEC  will  file  against  SMC 
a  civil  coipplaint  alleging  violations  of 


the  securities  laws,  under  the  caption 
Securities  and  Exchange  Commission  v 
Steinhardt  Management  Company,  Inc. 
and  Caxton  Corporation  (the  "Securities 
Case"). 

6.  Pursuant  to  this  Agreement,  the 
SEC  Consent,  and  the  Final  Judgment  of 
Permanent  Injunction  and  Other  Relief 
as  to  Defendants  Steinhardt 
Management  Company.  Inc  in  the 
Securities  Case  (the  "Securities  Case 
Final  Judgment")  in  the  form  attached 
as  Exhibit  D,  SMC  shall,  at  the  times 
specified  in  paragraph  12  and  as 
provided  in  the  Securities  Case  final 
judgment,  pay  the  sum  of  S40  million  as 
follows: 

(a)  $19  million  shall  be  paid  to  the 
United  States  of  America.  Of  this 
amount,  $12.5  million  shall  constitute  a 
(.ivil  forfeiture  pursuant  to  the  Sherman 
Antitrust  Act.  15  U.S.C.  §  6,  and  shall  be 
paid  to  the  Department  of  Justice  Asset 
Forfeiture  Fund;  the  remaining  $6.5 
million  shall  constitute  a  civil  penalty 
pursuant  to  Section  20(d)  of  the 
Securities  Act.  15  U.S.C.  §  77t(d),  and 
Section  21(d)(3)  of  the  Exchange  Act,  15 
U.S.C.  §  78u(d)(.3),  and  shall  be  paid  to 
the  Treasurer  of  the  United  States; 

(b)  $21  million  shall  be  paid  into  a 
disgorgement  fund  established  by  court 
order  in  the  Securities  Case,  upon  terms 
established  by  the  Securities  Case  Final 
Judgment,  as  entered  by  the  Court.  This 
disgorgement  fund  shall  be 
administered  and  used  as  set  forth  in 
the  Securities  Case  Final  Judgment. 

Under  no  circumstances  shall  SMC  be 
entitled  to  a  refund  of  any  monies  paid 
pursuant  to  this  Agreement;  provided 
that  the  foregoing  shall  not  preclude 
reimbursement  of  SMC  from  the 
disgorgement  fund  in  accordance  with 
the  procedures  governing  such  fund,  in 
respect  of  certain  third-party  claims 
paid  directly  by  SMC. 

7.  Should' the  Court  for  any  reason  not 
order  all  or  any  part  of  the  amount 
specified  in  paragraph  6(a)  to  be 
forfeited  to  the  United  States,  the 
difference  between  the  amount  ordered 
forfeited  by  the  Court  in  the  captioned 
case  and  the  amount  specified  to  be 
forfeited  to  the  United  States  by 
paragraph  6(a).  shall  be  paid  to  the 
Treasurer  of  the  United  States  pursuant 
to  the  Final  Judgment  in  the  Securities 
Case  under  Section  20(d)  of  the 
Securities  Act,  15  U.S.C.  §  77t(d).  and 
Section  21(d)(3)  of  the  Exchange  Act,  15 
U.S.C.  §78u(d)(3)  ("Additional  Civil 
Penalty").  Upon  the  pa>Tnent  of  the 
Additional  Civil  Penalty,  the  releases 
described  in  paragraph  3  shall  be 
effective. 

8.  SMC  understands  that  the  United 
States  has  not  waived  the  right  of  any 
federal  agency,  with  respect  to  SMC  or 


any  other  person:  (a)  to  revoke  or 
suspend  any  license,  certificate, 
registration  of  or  other  form  of 
permission  issued  by  such  agency:  (b)  to 
impose  any  penalty  or  to  take  any  torni 
of  punitive  or  disciplinary  action,  or  ((  ) 
to  debar,  suspend,  disqualify,  or 
otherwise  restrict  or  prohibit  certain 
transactions  or  other  dealings  with  the 
United  States  or  with  any  of  its  agencies 
or  departments. 

9.  SMC  hereby  waives  any  right  it 
might  have  as  a  result  of  this  AgreenuMit 
or  any  settlement  arrangements 
contemplated  hereby  under  the  United 
States  Supreme  Court's  decision  in 
United  States  v.  Halper,  490  U.S.  435 
(1989),  or  in  respect  of  the  subject 
matter  of  that  case  or  under  any  other 
existing  or  future  decision  relating  to  • 
that  subject  matter 

10.  SMC  neither  admits  nor  denies 
any  of  the  factual  allegations  pertaining 
to  the  matters  described  in  the 
Complaint  to  be  filed  pursuant  to 
paragraph  2,  nor  does  SMC  either  admit 
or  deny  any  legal  liability  arising 
therefrom.  Nothing  in  this  Agreement  or 
in  the  Final  Judgment  or  any  Order 
contemplated  hereby  shall  constitute  a 
finding  of  fact  or  conclusion  of  law  or 
otherwise  provide  any  basis  for 
establishing  such  liability 

11.  SMC  shall  pay  the  civil  penalty 
imposed  by  the  Court  in  the  Securitie.s 
Case  and  contribute  the  funds  to 
establish  the  disgorgement  fund  as 
specified  in  the  Securities  Case  Final 
Judgment  (collectively,  the  "Initial 
Pavment ").  Pursuant  to  this  Agreement 
and  the  Tunney  Act.  15  U.S.C.  §§  16(b) 
through  (g),  the  forfeiture  provided  lor 
in  the  Final  Judgment  shall  not  be  paid 
until  five  (5)  business  days  after  SMC 
receives  notice  of  entry  of  the  Final 
Judgment,  or  such  other  order  as 
represents  a  final  disposition  of  the 
captioned  case.  At  that  time,  in  addition 
to  the  $12.5  million  payment  specified 
in  the  Final  Judgment  ("Deferred 
Payment"),  SMC  shall  forfeit  an 
"Additional  Amount,"  as  defined 
below.  The  term  "Additional  Amount" 
shall  mean  an  amount  representing 
interest  on  the  Deferred  Payment, 
computed  on  the  basis  of  a  365  day  year, 
at  a  rate  per  annum  of  5  V4%,  from  and 
including  the  date  of  the  Initial 
Payment,  but  excluding  the  date  on 
which  the  Deferred  Payment  is  made. 
To  the  extent  the  Court  does  not  impose 
any  portion  of  the  Deferred  Payment  or 
the  Additional  Amount,  such  amounts 
shall  nonetheless  be  paid  to  the  United 
States  pursuant  to  paragraph  7  at  the 
time  specified  herein. 

12.  This  Agreement,  and  all  the  terms 
and  provisions  hereof,  shall  be  binding 
on  the  parties  hereto  and  their 


respertive  sucx«ssors  and  assigns,  and 
shall  inure  only  to  the  benefit  of  the 
parties  hereto,  and  other  person 
specifically  relea.SHd  pursuant  to 
paragraph  3.  and  their  respective 
successors  and  assigns,  and  no  other 
person  shall  be  entitled  to  any  benefits 
hereunder, 

13.  No  additional  understandings. 
promises,  agreements  and/or  conditions 
have  been  entered  into  by  the  parties 
hereto  with  respe<:t  to  the  matters  set 
forth  in  this  Agreement  other  than  those 
.set  forth  herein  and  none  will  he 
entered  into  unless  in  writing  and 
signed  by  all  parties. 

14.  This  Agreement  may  \>e  executed 
in  multiple  counterparts,  each  of  which 
shall  constitute  an  original,  but  all  of 
which  when  taken  together  shall 
con.stitute  but  one  agreement. 

15.  This  Agreement  shall  be  deemed 
to  have  been  fully  executed  and 
delivered  when  both  the  United  Stale.s, 
on  the  one  hand,  and  SMC,  on  the  other, 
have  received  counterparts  hereof 
executed  on  behalf  of  the  other  party  by 
each  of  the  signatories  for  such  other 
party  set  forth  on  the  signature  pages 
liereof. 

Agreed  to: 

DotPniUir  14.  1994. 
l.'iii{«>d  Stales  of  Ameiicit 
loka  F.  Gremey. 

Qiief.  Computers  and  Finano!  SKctioa. 
AniitnKt  Fiixistcm.  Department  af  Justice 

December  15.  1<W4 
.Sreinhardt  Mnnaptrment  Compuny.  Iik.. 

Michael  Stcsinhardl. 

Chairman.  Steinhardt  Stana^emenl 
Company.  Inc. 

l!nite<l  .States  District  Court.  .Soiilhcrn 
Oiktrict  of  New  Yurk.  I'nitfxi  Siatm  of 
Anierica.  Waintiff.  r.  Steinhardt  Maiiagcoif  lit 
Company.  Inc.;  and  Caxton  C<ir})f)ralioa. 
Defendants,  and  $12,500,000  That  is  the 
l*Toperty  of  Steinhardt  Managtnier.t 
Company.  Inc.;  Steinhardt  Management 
(kjmpany.  Inc..  Real  Party  in  Interesl  and 
$1 2.SOO,000  That  is  the  Property  of  Cairton 
Corporation.  Caxton  txjrporat ion .  Real  P«rtT 
in  Interest.  94  Civ.  9044. 

Settlement  Agreement 

This  Settlement  Agreemeni 
("Agreement")  is  made  t)etween  the 
UNITED  STATES  OF  AMERICL\ 
(■■Plaintiff)  and  CAXTON 
CORPORATION  ( "Csxton"). 

1.  This  Agreement  is  made  to  resolve 
and  forever  to  settle  Caxton "s  Uttbility 
under  tte  antitrust  laws  for  certain 
coi>duc1  to  be  alleged  in  a  Complaint  to 
be  filed  by  the  United  States  pursuant 
to  this  Agreement  Upon  the  Kilfillirspnt 
of  the  txmditions  set  forth  in  tins 
.Agreement,  the  releases  described 
herein  shall  be  effective. 


2.  On  the  date  of  execution  of  this 
.Agreement. 

(a)  plaintiff  .shall  file  a  civil  Ckimptaint 
alleging  a  violation  of  Section  1  of  the 
Shemian  Act.  15  U.S.C. «» 1 ,  by  C:axton 
and  others  in  connef;tion  with  the 
acquisition  and  trading  of  certain 
United  States  Treasury  notes; 

(l.'l  Plaintiff  shall  file  a  Final  Judgment 
in  the  form  attached  as  I^xhibit  A.  that, 
if  entered  by  the  Court,  would  resolve 
and  settle  the  allegations  of  the 
Complaint  filed  pursuant  to 
subparagraph  (a),  above; 

UO  Plaintiff  and  Caxton  shall  exe<:ute 
and  file  a  Stipulation  and  Order  in  the 
font;  attached  as  Exhibit  B.  stipulating 
to  the  entry  of  a  Final  Judgment  in  the 
form  attached  as  Exhibit  A. 

3.  In  consideration  of  the  sum  of 
money  to  be  forfeited  by  Caxton 
pursuant  to  the  Final  Judgment  and 
other  of  the  agreements  set  forth  ht.rtnn. 
upon  entry  of  the  Final  Judgment  in  the 
form  attached  as  Exhibit  A.  or  in  such 
other  form  as  the  Court  may  order 
requiring  payment  of  the  civil  forfeiture 
spi?cified  in  paragraph  6(a).  Plaintiff 
releaNes  Caxton,  Luttrell  Capital 
Management.  Inc.  ("LCM").  and  their 
pre.sent  and  former  officers,  employees, 
directors  and  subsidiaries,  and  any 
funds  or  ar4:ounts  managed  by  Cuxton  or 
I.CM,  from  any  civil  liability  or  claims 
whatsoever  or  any  criminal  liability  for 
any  federal  offense  which  was 
conmiitied  prior  to  the  date  of  this 
Agreement  and  (o)  which  aro.se  out  of 
the  purcha.se.  .sale,  financing  or  trading 
of  the  two-year  United  States  Treasury 
notes  issued  in  April  1991  or  the  two- 
year  United  States  Treasury  notes  i.ssueti 
in  May  1991  (together.  "Specified 
Notes")  or  (b)  which  arose  out  of  any 
conduct  known  to  the  Department  of 
Justice  or  the  Securities  and  Exchange 
Comn)ission  ("SEC")  related  toaiiy 
investigation  by  the  Department  of 
Justice  or  the  SEC  into  the  purchase, 
sale,  financing  or  trading  of  the 
Specified  Notes,  or  into  any  effort.s  u> 
interfere  with,  obstruct,  mislead  or 
subvert  any  such  investigation; 
provided,  however  that  nothing  in  this 
Agreement  shall  apply  to  violations  of 
the  federal  tax  laws.  Title  26,  Ignited 
States  Code. 

4.  Plaintiff  and  Caxton  recognize  that 
the  Court  may  enter  a  Final  Judgnient 
only  after  the  parties  have  complied 
with  the  provisions  of  the  Tunnev  Act. 
15  U.S.C.  <i§  16  (b)  through  (g).  The 
parties  shall  use  their  best  efforts  to 
comply  with  the  procedures  of  the 
Tunney  Act  to  ensure  that  a  Final 
Jiidgment  in  the  form  attached  as 
Exhibit  A  is  entered  by  the  Court  at  the 
earliest  practicable  date,  if  tfie  Court 
should  require  modificatioD  to  the  Final 


ludgmwit  before  entering  it.  Cixtou 
shall  not  unrt;a5Mnably  withhold  its 
agreemwit  to  such  modification. 

5.  Tfie  parties  recognize  that  this 
Agreement  is  being  made  in  conjuncnion 
with  the  Cniisent  and  Undertakings  of 
Dffendont  Caxton  Ctyrporntion  that 
Caxton  has  entered  into  with  the  SEC 
(the  "SEt"  C'onsent")  in  the  form 
attachiHi  as  Exhibit  C,  and  that. 
folJowing  execution  of  the  SE(^  (kmsent. 
the  SEC  will  file  against  Caxton  a  civil 
complaint  alleging  violations  of  the 
securities  laws,  under  the  caption 
Seniritjes  and  Exchange  Commissinn  i 
Steinhardt  .Management  Company.  Inc 
and  Caxton  Corporation  (the  ■■Se<:urilies 
Case"). 

6.  Pursuant  to  this  .Agreement,  the 
SEC  Consent,  and  the  Final  Jiidgmrnt  aj 
P^rrrnnnent  Injunction  and  Other  Relief 
as  tn  Defendunt  Caxton  Corporation  in 
the  Securities  Case  (the  "Se«:urities  Case 
Final  Judgment")  in  liie  form  attacht^d 
as  Exhibit  D,  Caxton  shall,  at  the  tim«^. 
specified  in  paragraph  12  and  as 
provided  in  the  Securities  Case  Final 
judgment,  pay  tlte  sum  of  $36  million  as 
follows; 

(a)  $22  million  shall  be  paid  to  the 
Linited  States  of  America.  Of  this 
anK>unt.  S12.5  million  shall  constitute  a 
civil  forfeiture  pursuant  to  the  Sherman 
Antitrust  Act,  15  U.S.C  t(6.  and  shall  be 
paid  to  the  Oepartment  of  Justia?  Asset 
Forfeiture  Fund;  the  remaining  $9.5 
million  shall  constitute  a  civil  })enalty 
pursuant  to  Section  20(d)  of  the 
Securities  Act.  IS  U.S  C  §  77t(d).  and 
.Section  21(d)(3)  of  the  Exchange  .^ct,  15 
U.S.C  *j  7«u(d)(3).  and  shall  be  paid  to 
the  Treasurer  of  the  United  States; 

(h)  $14  million  shall  be  paid  into  a 
disgorgenr>enl  hind  established  by  C^ourt 
order  in  the  SiecuriliesCa.se.  upon  terms 
established  by  the  Securities  Case  Final 
Judgment,  as  entered  by  the  Court.  This 
disgorgement  fund  shall  be 
administered  and  used  as  set  forth  in 
the  Se<:urities  Case  Final  Judgment. 

Under  no  cjrcumstances  shall  Caxton 
lie  entitled  to  a  refund  of  any  monies 
paid  pursuant  to  this  Agreemen;; 
provided  that  the  foregoing  shi^il  not 
preclude  reimbursement  of  Caxton  from 
the  disgorgement  fund  in  accordance 
with  the  procedures  governing  such 
hind,  in  re,spect  of  oerta;ii  third-jvirty 
claims  paid  directly  by  Caxton. 

7.  Should  tfje  Court  for  any  rea.son  not 
order  all  or  any  part  of  the  amount 
specified  in  paragraph  6(a)  to  be 
forfeited  to  the  United  States,  the 
differentre  fietween  the  amount  ordered 
torfeited  by  the  CjouiX  in  the  captioned 
iui.se  and  the  amount  specifi«id  tn  be 
forfeited  to  the  United  States  by 
paragraph6(a),  shall  be  paid  to  the    , 
Treasurer  of  the  United  States  pursuant 
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including  the  date  of  the  Initial 
Payment,  but  excluding  the  date  on 
which  the  Deferred  Payment  is  made. 
To  the  extent  the  Court  does  not  impose 
any  portion  of  the  Deferred  Payment  or 
the  Additional  Amount,  such  amounts 
shall  nonetheless  be  paid  to  the  United 
States  pursuant  to  paragraph  7  at  the 
time  specified  herein. 

12.  This  Agreement,  and  all  the  terms 
and  provisions  hereof,  shall  be  binding 
on  the  parties  hereto  and  their 
respective  successors  and  assigns,  and 
shall  inure  only  to  the  benefit  of  the 
parties  hereto,  and  other  persons 
specifically  released  pursuant  to 
paragraph  3.  and  their  respective 
successors  and  assigns,  and  no  other 
person  shall  be  entitled  to  any  benefits 
hereunder. 

13.  No  additional  understandings, 
promi.ses,  agreements  and/or  conditions 
have  been  entered  into  by  the  parties 
hereto  with  respect  to  the  matters  set 
forth  in  this  Agreement  other  than  those 
set  forth  herein  and  none  will  be 
entered  into  unless  in  writing  and 
signed  by  all  parties. 

14.  This  Agreement  may  be  executed 
in  multiple  counterparts,  each  of  which 
shall  constitute  an  original,  but  all  of 
which  when  taken  together  shall 
constitute  but  one  agreement. 

15.  This  Agreement  shall  be  deemed 
to  have  been  fully  executed  and 
delivered  when  both  the  United  States, 
on  the  one  hand,  and  Caxton,  on  the 
other,  have  received  counterparts  hereof 
executed  on  behalf  of  the  other  party  by 
each  of  the  signatories  for  such  other 
party  set  forth  on  the  signature  pages 
hereof. 

Agreed  to: 

Decemben4. 1994. 
United  States  of  America 
John  F.  Greaney, 

Chief.  Computers  and  Finance  Section, 
Anti{nist  Division,  Department  of  Justice 

Gixton  Corporation 
December  15,  1994. 
Peter  P.  DAngelo.  • 

President.  Caxfon  Corporation. 

IFR  Doc.  95-781  Filed  1-12-95;  8;45  am) 

BILLING  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Glass  Ceiling  Commission; 
Postponement  of  Commission  ^ 

Meetings 

SUMMARY:  Due  to  the  scheduling 
difficulties  of  participants,  the  Glass 
Ceiling  Commission  meetings  have  been 
postponed.  The  meetings  had  been 


announced  previously  in  the  Federal 
Register  of  January  9, 1995,  60  FR  2403. 
The  Commission  meetings  were  to  take 
place  on  Monday,  January  23. 1995,  4:00 
pm-7:00  pm  and  Tuesday,  January  24, 
1995,  9:00  am  to  12  noon  at  the 
Department  of  Labor.  The  Commission 
meeting  will  be  rescheduled  at  a  later 
date. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rene  A.  Redwood,  Executive  Director. 
Glass  Ceiling  Commission,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue  NW.,  Room  C-2313, 
Washington.  DC  20210,  (202)  219-7342. 

Signed  at  Washington.  DC  this  9th  day  of 
January.  1995. 
Rene  A.  Redwood. 
Executive  Director. 
[FR  Doc.  95-910  Filed  1-12-95;  8:45  ami 

BILLING  CODE  4S10-23-M 


Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931, 
as  amended  (46  Stat.  1494,  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 


Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
.section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  c-ontrary  to  the  public 
interest. 

General  wage  detGrmination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  mads  a 
part  of  every  contract  for  performance  of 
the  described  work  withm  the 
geographic  area  indicated  as  requirt^d  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  w.^ge  rates 
and  fringe  benefi.s,  notice  of  which  is 
published  herein,  and  whicii  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
fcUnder  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontrac*ors  to 
laborers  and  mechanics. 

Any  person,  orjjajiization.  cr 
governmental  agencj'  hr.ving  an  inten;sf 
in  the  rales  determined  as  prevailing  is 
encouragixi  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  tlis  Departmeiit 
Further  infiMTiiation  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Lmploymcnt  Standards  Adminislraticn. 
Wage  and  Hour  Divificn,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-301 4. 
Washington,  DC  2ni!10. 

Modification  to  General  Wage 
Detorniinittiuns  Decisions 

The  number  of  decisions  li.^ted  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Detenainations 
Issued  Under  the  Dnvis-Bacon  and 
Related  Acts"  being  modifif?d  are  listed 
by  Volume  and  State.  Da'.os  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
None 


Volume  n 

None 

Volume  in 

C(K)rgia 
t;A940003  (Feb.  11.  1«94) 
GA940022  (Feb.  11,1994) 
GA940040  (Feb.  11. 1994) 
r,A940050  (Feb.  11,  1994) 
G.\940065  (Feb.  11, 1994) 
(;A940073  (Feb.  11,1994) 

Volume  IV 

Michigfln 

M1940001  (Feb.  11. 1994) 

MI940002  (Feb.  11.  1994) 

MI94OO03  (Feb.  11,1994) 

M1940004  (Feb.  11.  1994) 

M1940005  (Feb.  11,  1994) 

MI940007  (Feb.  11.1994) 

MI940012(Feb.  11.  1994) 

MI940031  (Feb.  11.1994) 

M1940046  (Feb.  11, 1994) 

M1940047  (Feb.  11, 1994) 
Mi:incsota 

MN940005  (Feb.  11, 1994) 

MN940007  (Feb.  11,  1994) 

MN940008  (Fob.  11, 1994) 

MN9400]5(Feb.  11, 1994) 

MN940027  (Mar.  25. 1994) 

MN940039  (Mar.  25.  i994) 

MN94O058  {.S»!p.  02. 1994) 

MN940059  (Sep.  02,  19S4) 

MN940061  (D«!C.  02, 1994) 

lo/u/iif  V 

Missouri 

M{)940001  (Fi!b.  11.  1994) 

MO940003  (Feb.  11.  1994) 

ML><t4000G  (Feb.  11.  1994) 

MO'140009  (Feb.  11, 1994) 

MO940010(F(;b.  11,  1994) 

Mt)940013  (Feb.  11,  1994) 

MOOiOOie  (Feb.  11.  1994) 

MO940017  (Feb.  11.  1994) 

MOyJQOig  (Feb.  11, 1994) 

Mt)-»400'}3  (Fnh.  1 1 .  19W) 

\i()94()048  (Apr.  fU.  1994) 

MO940049  (Apr.  01. 1994) 

NK)94(M.'52  (Apr.  22.  1994) 

M(.>y40057  (A*pr.  29. 1994) 

MO-<4r)059  (Apr.  29  1"94) 

^0940063  (Apr.  29. 19.14) 

MO940064  (M;iv  06.  1994) 

M()95a)70  (M:iy  13.  1904) 

M()940073  (.ViRy  1.3.  1994) 

MOS4(i076  (Way  13  1994) 

M()9-.Ofl77  (M;?y  2fV  1994) 

M()9;()07e  (.Md'v  20.  1994) 

MO940079  (May  20. 1994) 
NVbiiiskj 

NL"9JrKK)l  (Fell  11.  1994) 

NC940003  (Feb.  Ur  1994) 

NT:9'!0011  (Feb  11.1994) 

NM40058  (Jul.  29.  199''.) 

Vohimf  V7 

California 

n.^940001  (Feb  11.  1994) 
f:A040002  (Feb.  11.1994) 
(L\"?40004  (Fnb.  1 1,  1994) 

General  Wage  Determination 
Publication  * 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 


including  those  noted  above,  may  l)e 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  TtO 
Regional  Government  Depositor)' 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
pun;hased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office,  Washington.  D.C.  20402.  (202) 
78,3-3238. 

When  ordering  subscription (s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  six  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  in  January  or 
Februan.')  which  included  all  current 
general  wage  determinations  for  the 
Stales  covered  by  each  volume 
Throughout  the  remainder  of  tho  yt-ar. 
regular  weekly  updates  will  b*.' 
distributed  to  subscnbers. 

Signed  nt  Wnshi.ngton.  DC  this  ftth  doy  of 
|<<niiary  1995 
Alan  L.  Moss. 

Director.  Division  ofWa^e  Detfrrmination 
IFF.  I>rx:.  95-664  Filed  1-12-95;  8:45  ami 

BILLING  CODE  4S10-77-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATiON 

(Notice  95-003] 

National  Environmeriia!  Policy  Act; 
Aerodynamic  and  Propiilston  Testing 
at  Ames  Research  Center 

AGENCY:  Nationul  AyrDcauticsaiid 
Sp.i(:e  Admini.stration  (NAS.^). 
ACTION:  Notice  of  intent  to  prrpare  an 
environmental  imprict  staten.o.nt  (FiS) 
and  conduct  scoping  lor  prop'jMid 
aerodraamic  and  prcpui-iion  testing  in 
the  National  Fu!!-Sc:.le  At  rrjynaniics 
Complex  at  Ames  Ri^seirch  Ct-nier. 

SUMMARY;  Fursuait  to  tho  Nation.il 
Frivironiiiental  Policy  A.!.i  of  i9(if) 
(NEPA).  as  aniende(r(4,.:  U.S.C.  4321  rt 
^rq.),  the  Council  on  rnvironinen:'?! 
Quality  Reijiilations  for  IiTiplementin^ 
the  Procedural  Provi'iops  of  NEPA  (40 
t.FR  parts  1500-150t^).  and  NASA 
poli(.y  and  regulations  ("4  CFR  part 
1216  subp.irt  1216.3).  NASA  intends  to 
prttpare  an  EIS  fur  aerodynamic  end 
propni.sion  testing  (hereinafter  referred 
to  as  the  "Testing  Prog.'-ain")  at  Amos 
Ri'.sean  h  Center.  This  EIS  v.'ll  (1)  sene 
as  prcgrammaticEiS  for  NASA  s  future 
Testing  Program  acti\'ities  f.t  Ames 
Research  Center;  (2)  address  specifically 
a  requirement  for  te.sts  in  support  pf  the 
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of  Defense  X-32  Common 
Lightweight  Fighter  (CALF) 
1995  and  1996;  and  (3) 
fically  a  possible 
nt  for  future  testing  in  support 
High  Speed  Research 
m. 
[Jerformance  and  decreased 
I  costs  are  necessary  for 

ponents  of  future 
s  of  high  performance 
d  civil  aircraft  development 
The  overall  purpose  of  the 
am  is  to  support  these 
programs.  The  Testing 
proposed  to  occur  in  the  40- 
VVind  Tunnel,  the  80-  by 
IVind  Tunnel,  and/or  the 
Aerodynamic  Research  Facility 
the  National  Full-Scale 
Complex  (NFAC)  at 
I  les  Resean:h  Center.  Moffett 
fomia. 

erested  parties  are  invited  to 
comments  to  NASA  on 
ebruary  27,  1995  to  ensure 
eration  during  the  scoping 
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Comments  should  be 
to  Jerry  Kirk.  Special 
for  Integration,  Aeronautical 
Simulation  Division,  Code  AO, 
247-3.  NASA  Ames  Research 
Moffett  Field.  CA  94035-1000. 
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INFORMATION  CONTACT: 

41.5-604-5045. 

INFORMATION:  Better 
and  decreased  operational 
lecessary  and  critical 
fs  of  future  generations  of 
military  and  civil 
velopment  programs.  High 
aircraft  share  common 
for  testing  with  propulsion 
very  high  thrust  and 
jet  exhaust  velocities,  which 
to  produce  noise  levels  greater 
nt  airplanes.  These  include 
al  take-off  and  landing  fighter 
;11  as  future  generation 
c  civil  transports 
•  to  the  successful 
ent  of  these  future  generation 
testing  of  the  actual 

systems  installed  in  full- 
els.  The  NFAC  at  Ames 
Center  is  the  only  test  facility 
which  has  this  capability- 
I  results  from  such  tests  would 
key  capability  for  ensuring  the 
dominance  of  U.S.  aircraft  in 
lilitary  environment  and 
al  marketplace.  Currently 
Testing  Program  activities  for 
include  the  X-32  CALF 
There  is  also  a  reasonable 
that  the  Testing  Program 
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could  include  testing  to  support  the 
High  Speed  Research  (HSR)  Program. 

It  is  important  to  note  that  the  specific 
tests  discussed  in  the  EIS  may  be 
representative  of  future  test 
requirements  not  specifically  identified 
to  date.  Therefore,  this  programmatic 
EIS  will  serve  as  a  baseline  document 
for  the  environmental  evaluation  of 
subsequent  testing  at  Ames  Research 
Center.  This  EIS  will  address  common 
elements  of  such  testing  in  a  single 
document  and  will  provide  detailed 
information  on  each  aspect  of  the  Test 
Program  to  the  extent  that  such  data  are 
available. 

The  X-32  CALF  Program  is  a  part  of 
the  Joint  Advanced  Strike  Technology 
(JAST)  program.  The  JAST  team  is 
comprised  of  members  from  the 
Advanced  Research  Projects  Agencv 
(ARPA).  the  U.S.  Air  Force,  the  U.S'. 
Navy,  the  U.S.  Marines.  NASA,  and  the 
United  Kingdom.  The  goal  of  the  X-32 
CALF  Program  is  to  develop  one  aircraft 
that  meets  the  Department  of  Defense  s 
multi-serv  ice  requirements  for  a  next- 
generation  supersonic  jet  fighter.  The 
High  Speed  Research  (HSR)  Program  is 
intended  to  develop  the  technology  base 
required  to  produce  an  environmentally 
friendly,  economically  viable 
supersonic  cruise  commercial  jet 
transport.  It  is  anticipated  that  some  of 
the  tests  would  genefete  noise  levels 
beyond  the  Ames  Research  Center 
boundaries  exceeding  those  currently 
produced. 

Programmatic  and  test  specific 
alternatives  for  this  proposed  testing 
include,  but  are  not  necessarily  limited 
to:  (1)  alternative  daily  time  periods  for 
typical  testing  activities;  (2)  modifying 
the  testing  procedures  to  reduce  the 
noise  levels;  (3)  testing  at  a  location 
other  than  Ames  Research  Center;  and 
(4)  elimination  of  the  proposed  Testing 
Program  ("no  action"). 

Tne  EIS  will  consider  the  potential 
environmental  impacts  associated  with 
this  Testing  Program.  Particular 
emphasis  v.il!  be  placed  on  potentially 
incurred  noise  impacts  associated  with 
the  testing.  Consideration  will  be  given 
to  the  noise  impact  caused  by  running 
the  tests  as  different  times  (daytime 
versus  evening  hours)  and  for  varying 
lengths  of  time.  NASA  also  plans  to 
conduct  consultation  with  the  U.S.  Fish 
and  Wildlife  Service  regarding  potential 
impacts  to  any  threatened  or 
endangered  species  in  the  Stevens  Creek 
corridor  adjacent  to  Ames  Research 
Center.  • 

Public:  scoping  meeting(s)  will  be  held 
during  the  public  scoping  period 
identified  above.  Th^specific  meeting 
time(s)  and  locations(s)  will  be 
published  in  the  San  Jose  Mercury  News 


and  La  Oferta  Review  in  a  timely 
manner.  The  meeting  schedule  can  also 
be  obtained  from  Jerry  Kirk  at  the 
address  or  telephone  number  provided 
above. 

Written  public  input  and  comments 
on  environmental  issues  or  concerns 
related  to  the  proposed  Testing  Program, 
including,  but  not  limited  to,  program 
and  test-specific  alternatives,  noise,  as 
well  as  any  other  environmental 
concerns,  are  hereby  solicited. 

Dated- January  9,  1995 
Benita  A.  Cooper, 

Associate  Administrator  for  Management 
Systems  and  Facilities 
jFR  D(.c  <t5-940  Filed  1-12-95;  8:45  am) 
BILLING  CODE  7510-01-1 

(Notice  (95-002)1 

NASA  Advisory  Council;  Task  Force 
on  Shuttle-Mir  Rendezvous  and 
Docking  Missions;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 

Federal  Advisory  Committee  Act,  Pub. 

L.  92—463,  as  amended,  the  National 

Aeronautics  and  Space  Administration 

announces  a  meeting  of  the  NASA 

Advisory  Council,  Task  Force  on  , 

Shuttle-Mir  Rendezvous  and  Docking 

Missions. 

DATE:  February  19,  1995,  10  a  m.  to  5:30 

p.m. 

ADDRESS:  National  Aeronautics  and 

Space  Administration,  2  Independence 

Square.  Room  9H40,  Washington,  DC 

20546. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  L.  Vantine,  Code  M, 

National  Aeronautics  and  Space 

Administration,  Washington,  DC  20546, 

202/358-1698. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  open  tOthe  public  up 

to  the  seating  capacity  of  the  room.  The 

agenda  for  the  meeting  is  as  follows: 

— Review  the  upcoming  Shuttle-Mir 

missions  from  the  following 

perspectives:  training,  operations. 

rendezvous  and  docking. 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  Januan,  9. 1995. 
Timothy  M.  Sullivan, 

Advisor}-  Ccmmittee  Management  Officer 
IFR  Doc  95-941  Filed  1-12-95;  8:45  ami 

BILLING  CODE  751CM)1-M 


[Notice  (95-001)] 

NASA  Advisory  Council  (NAC),  Space 
Science  Advisory  Committee  (SScAC), 
Astrophysics  Subcommittee  (ASC); 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Science 
Advisory  Committee,  Astrophysics 
Subcommittee. 

DATES:  Thursday.  February  9.  1995.  8  30 
a.m.  to  5  p.m.;  Friday.  February  10. 
1995.  8:30  a.m.  to  3:30  p.m. 
ADDRESSES:  NASA  Headquarters. 
Conference  Room  MIC  7-A/B  West,  300 
E  Street  SW..  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Guenter  Riegler.  Code  SZ.  National 
Aeronautics  and  Space  Administration. 
Washington,  DC  20546.  202/358-0339. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  v.ill  be  open  to  the  public  up 
to  the  capacity  of  the  room  The  agenda 
for  the  meeting  includes  the  following 
topics: 
— Overview  of  Astrophysics  Division 

Status 
— Status  of  NASA  HQ  Streamlining/Re- 
organization 
— Branch  Reports 
— Mission  Reports 
— Senior  Review  Results 
— Briefing  on  Educational  Sti-alegic 

Planning 
— Discussion  and  Formulation  of 
Recommendations/ Act  ion  Items 
It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  he  recjuested 
to  sign  a  visitor's  register. 

Datr'd.  jriiniary  9.  1995. 
Timothy  M.  Sullivan, 
Advisory-  Committee  Management  Officer 
!FK  D<if    >t5-942  Filed  1-12-95;  8:45  ami 
BILLING  CODE  7510-OI-M 


NATIONAL  CAPITAL  PLANNING 
COMMISSION  AND  DISTRICT  OF 
COLUMBIA  GOVERNMENT 

Environmental  Statements; 
Availability,  etc.:  Washington,  D.C., 
Sport  and  Entertainment  Arena 
Construction  and  Operation 

AGENCY:  National  Capital  Planning 
Commission  and  District  of  Columbia 
Government. 


ACTION:  Proposed  construction  and 
operation  of  a  sports  and  entertainment 
arena  in  Washington,  D.C.;  public 
meeting  and  intent  to  prepare  an 
environmental  assessment. 

SUMMARY:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  as  implemented  by 
the  Council  on  Environmental  Quality 
(40  CFR  Parts  1500-1508),  and  in 
accordance  with  the  Environmental 
Policies  and  Procedures  implemented 
by  the  National  Capital  Planning 
Commission  (Commission),  the 
Commission,  and  the  District  of 
Columbia  Government  announce  their 
intent  to  conduct  one  (i)  public  meeting 
to  discuss  a  new  sports  and 
entertainment  arena  in  Washington. 
DC.  The  purpose  of  the  public  meeting 
is  to  determine  the  significant  issues 
related  to  the  construction  and 
operation  of  the  arena.  The  meeting  will 
serve  as  part  of  the  formal 
environmental  review/scoping  process 
for  the  preparation  of  the  environmental 
document  that  is  required  for  this 
project. 

This  Notice  of  Intent  (NOI)  initiates 
the  formal  environmental  review/ 
scoping  process  for  this  project  and  the 
public  is  encouraged  to  submit  written 
comments  on  the  alternatives  and  on  the 
impacts  at  this  time.  A  comprehensive 
Environmental  Assessment  (EA)  is 
considered  to  be  the  appropriate 
environmental  document  for  this  project 
and  its  is  expected  that  completion  of  an 
EA  will  discharge  all  obligations  under 
Federal  environmental  laws.  If  it 
becomes  apparent,  however,  through  the 
environmental  review  process  that  an 
Environmental  Impact  Statement  (EIS) 
is  necessary,  one  will  be  prepared  and 
a  Supplemental  Notice  informing  the 
public  of  this  change  will  be  issued.  In 
addition,  the  comments  and  respon.ses 
received  on  the  scope  of  the  alternative 
and  potential  impacts,  as  a  result  of  this 
NOI.  will  be  considered  for  the 
environmental  document,  whether  it  is 
ultimately  an  EA  or  an  EIS,  although,  as 
mentioned  an  EA  is  considered  to  be  the 
appropriate  environmental  document. 
Therefore,  this  is  an  announcement  for 
the  environmental  review/scoping 
meeting  for  this  project. 

The  propo.sed  sports  and 
entertainment  arena  would  seat  a 
maximum  of  approximately  23,000 
persons  and  would  be  located  in 
downtown  Washington.  D.C.  The  site 
includes  the  following;  Square  455 
which  is  bounded  bv  G  Street  NW,  6th 
Street  NW.  F  Street  NW  and  7th  Street 
NW:  the  right-of-way  for  the  600  block 
of  G  Street  NW  and.  approximately,  the 
southern  fifth  of  Square  454  which  is 


bounded  by  H  Street  NW.  6th  Street 
NW.  G  Street  NW  and  7th  Street  NW. 
The  proposed  sports  and  entertainment 
arena  is  scheduled  to  be  completed  in 
time  for  the  1997  basketball  and  hockey 
seasons. 

The  Environmental  Assessment  (EA) 
will  identify  and  analyze  impacts  and 
mitigation  options  of  the  alternative 
actions  under  consideration.  At  present, 
those  alternatives  may  include:  (1) 
Construction  and  operation  of  a  new 
sports  and  entertainment  arena  at  the 
Gallery  Place  site;  (2)  construction  and 
operation  of  a  new  sports  and 
entertainment  arerw  at  the  Union 
Station  air  rights  site:  and  (3)  a  No 
Action  Alternative,  which  would  result 
in  no  new  construction.  Topics  for 
environmental  analysis  include  short- 
term  construction-related  impacts:  long- 
term  changes  in  traffic,  parking,  socio- 
economic impacts,  land  use  and 
physical/biologic  conditions  within  the 
project  area;  historic  and  visual  re.source 
protection;  and  site  operations  and 
maintenance. 

The  environmental  review/scoping 
process  will  include  all  written 
comments  and  one  (1)  public  metiing 
for  the  purpose  of  determining 
significant  issues  related  to  the 
alternatives  and  to  the  potential  impacts 
associated  with  the  proposed 
construction  and  operation  of  the  sports 
and  entertainment  arena.  The  public 
meeting  will  be  held  at: 

Monday.  February  13, 1995  at  the  D.C. 
Convention  Center,  Rooms  30  and  31.  al 
900  9th  Street  .N.W.  at  7:00  P.M 

This  public  meeting  will  be 
advertised  in  local  and  regional 
newspapers.  Adequate  signs  will  be 
posted  to  direct  meeting  participants.  A 
short  formal  presentation  will  precede 
the  request  for  public  comments. 
National  Capital  Planning  Commission 
and  District  of  Columbia  representatives 
will  be  available  at  this  meeting  to 
receive  comments  from  the  public 
regarding  issues  of  concern.  It  is 
important  that  Federal,  regional  and 
local  agencies,  and  interested 
individuals  and  groups  take  this 
opportunity  to  identify  environmental 
concerns  that  should  be  addressed 
during  the  preparation  of  the  Draft  EA 
In  the  interest  of  available  time,  each 
speaker  will  be  asked  to  limit  o^al 
comments  to  five  (5)  minutes.  A 
document  summarizing  the  written  and 
oral  comments  received  will  be 
prepared. 

An  Informational  Packet  will  be 
available  for  inspection  at  the  office.^  of 
the  National  Capital  Planning 
Commission  at  801  Pennsylvania 
Avenue  N.W.,  D  C.  Public  LibrarW-s    he 
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Judiciary  Square  at  441  4th 
,  and  the  District  Building  at 
Ivania  Avenue,  N.W.,  and 
Agencies  and  the  general 
invited  and  are  encouraged  to 
tten  comments  on  the 
in  addition  to,  or  in  lieu 
cofnments  at  the  public  meeting, 
helpful  environmental 
ing  comments  should 
ibe  specific  issues  or  topics 
community  believes  the  EA 
duress. 

written  statements  regarding 
mental  review  of  the  proposed 
:  be  postmarked  no  later  than 
7,  1995  to  the  National 
nning  Commission,  801 
ia  Avenue  NVV.,  Suite  301, 
n,  D.C.  20576,  Attention:  Mr. 
Dusbee,  Community  Planner, 
2)724-0174. 

INFORMATION  PLEASE 
National  Capital  Planning 
issipn,  801  Pennsylvania  Avenue, 
301,  Washington,  D.C.  20576. 
Ms.  Sandra  H.  Shapiro. 
Counsel,  Phone:  (202)  724- 

GrifiTith, 

'irector,  Stitionat  Capital  Planning 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  ANp  HUMANITIES 

Cooperative  Agreement  To  Promote 
Artistic  Exchange  Between  tt>e  U.S. 
and  the  dountries  of  Eastern  Europe, 
Central  Europe  and  the  Former  Soviet 
Union 
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ACTION:  N 


^  ational  Endowment  for  the 
itification  of  availability. 
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The  National  Endowment  for 
requesting  proposals  leading 

of  a  Cooperative 
t  to  a  nonprofit  organization 

a  project  to  promote  artistic 
jetween  artists  and  arts 
from  the  U.S.  and  those 
(jountries  of  Eastern  Europe, 
rope  and  the  former  Soviet 
Region).  The  tasks  will 
administration  of  a  process 

of  applications  and 
subgrants  to  artists  and  arts 
ons  selected  to  execute 
the  Region  or  to  host  artists 
m^agers  from  the  Region, 
to  apply  for  the  Cooperative 
is  limited  to  nonprofit 
organizations.  The  Endowment 


tie 


rei  lew 


anticipates  awarding  S90.000  for 
subgrants  under  the  Cooperative 
Agreement.  The  successful  recipient 
will  be  expected  to  contribute  matching 
funds  of  at  least  550,000.  Those 
interested  in  receiving  the  Solicitation 
package  should  reference  Program 
Solicitation  PS  95-03  in  their  written 
request  and  include  two  (2)  self- 
addre.ssed  labels.  Verbal  requests  for  the 
Solicitation  will  not  be  honored. 
DATES:  Program  Solicitation  PS  95-03  is 
scheduled  for  release  approximately 
February  3, 1995  with  proposals  due  on 
March  6,  1995. 

ADDRESSES:  Requests  for  the  Solicitation 
should  be  addressed  to  National 
Endowment  for  the  Arts,  Contracts 
Division,  Room  217,  1100  Pennsylvania 
Avenue  NVV.,  Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  I.  Hummel,  Contracts  Division, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue  NVV.,  Washington. 
DC  20506  (202/682-5482). 
Williain  1.  Hummel. 

Director.  Contracts  and  Procurement  Division. 
|FR  Doc.  95-974  Filed  1-12-95;  8:45  ami 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Advanced 
Scientific  Computing;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
.advanced  Scientific  Computing  (si  185). 

Date  and  Time:  January  30, 1995,  8:30am 
to  5:00  pm. 

Place:  National  Science  Foundafinn,  4201 
Wilson  Boulevard.  Suite  1122.  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Richard  Hirsh.  Deputy 
Division  Director.  New  Technologies 
Program,  Suite  1122,  National  .Science 
Foundation,  4201  Wilson  Bouli-v.ird, 
Arlington,  VA  22230,  (703)  306-1970. 

Purpose  of  Meeting:  To  providt; 
recommendations  and  advice  concerning 
proposals  submitted  to'NSF  for  financial 
support. 

Agenda:  To  review  and  evaluate 
Postdoctoral  Research  Proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
review  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information:  Hnancial  data,  such  as  salaries; 
and  personal  information  conceming 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U..S.C. 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 


Dativi:  January  9.  1995. 
Linda  Allen-Benton. 
Deputy  Division  Director.  HRXt. 
|FR  Doc.  95-875  Filed  1-12-95;  8:45  ami 
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Special  Emphasis  Panel  in 
Bloengineering  and  Environmental 
Systems;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Bioengineering  and  Environmenfal  Svstoms 
(No.  1189). 

Date  and  Time:  January  31 .  1995.  9:00  am- 
4:00  pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  370.  Arlington.  V.^ 
22230. 

Type  of  Meeting:  Closed. 

(k^ntact  Person:  Edward  H.  Bryan.  Program 
Director.  Environmental  Engineering. 
Division  of  Bioengineering  and 
Environmental  Systems,  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  Telephone:  (703)  30t)- 
1318. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  ns 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
II.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January' 9, 1995. 
Linda  Allen-Benton, 
Deputy  Division  Director,  HRM. 
[FR  Dix..  95-876  Filed  1-12-95;  8:45  am) 
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Special  Emphasis  Panel  in 
Bioengineering  and  Environmental 
Systems;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Bi(x;nginecring  and  Environmental  Svstems 
(No.  1189). 

Date  and  time:  January  30, 1995:  9  00  ;;m- 
4:00  pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  365,  Arlington.  V.A 
22230. 

Type  of  meeting:  Closed. 


Con/ocf  person:  Edward  H.  Br>'an,  Program 
Director,  Environmental  Engineering, 
Division  of  Bioengineering  and 
Environmental  Systems,  National  Science 
Foundation,  420i  Wilson  Boulevard, 
Arlington,  VA  22230,  Telephone:  (703)  306- 
1318. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Retason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  [>ersonal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  tinder  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  9, 1995. 
Linda  Allen-Benton. 
Depu  ty  Director.  HRM. 
|FR  Doc.  95-873  Filed  1-12-95;  8:45  am] 

BILLING  CODE  7SS5-01-M 


Committee  of  Visitors  of  the  Advisory 
Committee  for  Computer  and 
Information  Science  and  Engineering; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Committee  of  Visitors. 

Date  and  Time:  February  1.  1995  8:30-5:00 
p.m 

Place:  Room  390,  4201  Wilson  Blvd., 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  John  R.  Lehmann. 
Deputy  Division  Director,  Microelectric 
Information  Processing  Systems  Division,  Rm 
1155,  National  Science  Foundation,  4201 
Wilson  Blvd..  Arlington,  VA  22230. 
Telephone:  (703)  306-1940. 

Purpose  of  Meeting:  To  carry  out 
Committee  of  Visitors  (GOV)  review, 
including  examination  of  decisions  on 
proposals,  reviewer  comments,  and  other 
privileged  materials. 

Agenda:  To  provide  oversight  review  of  the 
Circuits  and  Signal  Processing  Program. 

Reason  For  closing:  The  meeting  is  closed 
to  the  public  because  the  Committee  is 
reviewing  proposal  actions  that  will  include 
privileged  intellectual  propierty  and  personal 
informntion  that  could  harm  individuals  if 
they  were  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  that  are  exempt 
under  5  U.S.C.  552b(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act  would  be 
improperly  disclosed. 

Dated:  January  9.  1995. 
Linda  Allen-Benton. 
Deputy  Division  Director,  HRM. 
IFR  Doc;.  95-878  Filed  1-12-95;  8:45  ami 

BILLING  CODE  755S-01-M 


Special  Emphasis  Panel  In  Electrical 
and  Communications  Systems; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Electrical 
and  Communication  Systems. 

Date  &  Time:  January  30-31,  1995/8:30 
a.m.-5:00  pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  530  &  580 
Arlington,  Virginia  22230. 

Contact  Person:  Dr.  Deborah  Crawford. 
Program  Director,  Solid  State  and 
Microstructures,  Division  of  Electrical  and 
Communications  Systems,  Room  675, 
National  Science  Foundation,  4201  Wilson 
Blvd.,  Arlington,  VA  22230,  Telephone:  (703) 
306-1339. 

Type  of  Meeting:  Closed. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  conceming  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
applications  of  Faculty  Early  Career 
Development  (CAREER)  research  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  For  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)(4)  and  (6)  of  the  Government 
Sunshine  Act. 

Dated:  January  9, 1995. 
Linda  Allen-Benton. 
Deputy  Division  Director.  HRM. 
[FR  Doc.  95-877  Filed  1-12-95,  8:45  ami 

BILLING  CODE  75S5-01-M 


Special  Emphasis  Panel  in  Electrical 
and  Communications  Systems: 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Electrical  and  Communications  Systems 
(#1196) 

Date  and  time.  January  31. 1995 — 8  00- 
5:00 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard.  Room  530  Arlington. 
Virginia  22230. 

Type  of  meeting:  Closed. 

Contact  Person:  Dr  Paul  Werbos.  Program 
Director.  Neuroengineering,  ECS.  Room  675. 
National  Science  Foundation,  4201  Wilson 
Blvd..  Arlington,  VA.  Telephone:  (703)  306- 
1340. 

Purpose  of  meeting:  to  review  and  evaluate 
Faculty  Early  Career  Development  Programs 
and  other  proposals  for  the  Neuroengineering 
Program 


Agenda:  to  review  and  evaluate 
applications  of  Research  Initiation  and 
Research  Equipment  proposals. 

Reason  for  closmg:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries:  and  [)ersonal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
Sunshine  Act. 

Dated:  )anuary  9, 1995 
Linda  Allen-Benton. 
Deputy  Division  Director,  HRM 
IFR  Doc.  95-871  Filed  1-12-95;  8:45  ami 

BILUNG  CODE  75SS-01-M 


Special  Emphasis  Panel  in 
Geosciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Geosciences  (1756). 

Z>ofe  and  time:  February  3  1 995.  800    ' 
a.m. -5:00  p.m. 

Place:  Room  #770.  4201  Wilson  Blvd 
Arlington,  VA. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  Judith  L.  Hannah  • 

Program  Director.  Education  and  Human 
Resources  Program,  Division  of  Earth 
Sciences.  Room  785.  National  Science 
Foundation.  4201  Wilson  Blvd..  Arlington 
VA.  22230.  Telephone:  (703)  306-1557 

Purpc^e  ofmeeting:To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  N.SF  for  financial  support 

Agenda:  To  review  and  evaluate  i 

Postdoctoral  Panel  proposals  as  part  of  the        ! 
selection  process  for  awards.  ' 

Reason  for  closing:  The  proposals  t>eing 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
projxjsals.  These  matters  are  exempt  under  5 
L  S  C.  552l)(c).  (4)  and  (61  of  the  Government 
in  the  Sunshine  Act. 

Dated  lanuary  9.  1995 
Linda  Allen-Benlon. 
Deputy  Director.  HRM. 
|FK  D.k;  9S-872  Filed  1-12-95.  8  45  ami 

BILLING  CODE  7SSS-01-M 


Special  Emphasis  Panel  in 
Geosciences;  Notice  of  Meeting 

In  accordance  with  the  Federal. 
Advisory  Committee  .\ct  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Geosciences  (#1756). 
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uar>'9, 1995. 
•Benton, 

ion  Director.  HRM. 
i-870  Filed  1-12-95:  8:45  am] 
7S5S-01-M 


o  dance  with  the  Federal 
Committee  Act  (Pub.  L.  92- 
ended).  the  National  Science 
n  announces  the  following 


S  fecial  Emphasis  Panel  in 
1.  Robotics  and  Intelligent 

Time:  Februar\  3. 1995.  800  am 


n;f, 


.  4201  Wilson  Blvd  .  room  310. 
VA  22230. 
^.feeting:  Closed. 

'erson:  Dr.  Howard  Mornff.  .^ttiiiK 
ision  Director.  Robotics  and 

Room  1115.  National  Science 

4201  Wilson  Blvd..  Arlington. 
Telephone:  (703)  306-1928. 

Meeting:  To  provide  advice  and 
ions  concerning  proposals 
o  NSF  for  financial  support. 
To  review  and  evaluate 

Technology  &  Organizations 
IS  part  of  the  selection  process  for 


e  of 

niat 


c  fl 


nt< 


or  Closing.  The  proposals  being 
delude  information  of  a 
or  confidential  nature,  including 
formation,  financial  data,  such  as 
d  personal  information 
concernint  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552  3(c),  (4)  and  (6)  of  the  Government 
in  the  Sun  ihine  Act. 


Udted:  |anuar>-  9.  1995. 
Linda  Allen-Benton. 

Drputy  Di\  ision  Director.  HRM. 

IFK  Doc.  95-879  Filed  1-12-95;  8:45  ami 

BILUr4G  CODE  7S65-0t-M 


Special  Emphasis  Panel  in  Materials 
Research;  Meeting 

In  accordance  with  the  Federal 
Advisor,'  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Materials 
Research. 

Date  and  time,  lanuary  31.  1995.  8  30  am- 
5:00  pm. 

Place.  National  Science  Foundation,  4201 
Wilson  Blvd..  Rooms  1020  and  1060, 
Arlington,  VA  22230. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  Lorretta  |.  Inglehart, 
Program  Director.  Instrumentation  for 
Materials  Research  Program.  Division  of 
Materials  Research.  Room  1065.  National 
Science  Foundation.  Arlington.  VA  22230. 
Telephone  (703)  306-1817 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
Instrumentation  Proposals. 

Agenda:  Evaluation  of  proposals. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
V  S.C.  552b.(c)  (4)  and  (6)  of  the  Government 
in  Sunshine  Act. 

Dated:  January  9. 1995. 
Linda  Allen-Benton. 

Dtyuty  Division  Director.  HR.\I 

IFR  Doc.  95-869  Filed  1-12-95:  8:45  am) 

BILLING  COOi  7S59-01-M 


Special  Emphasis  Panel  in  Mechanical 
and  Structural  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
4fi3.  as  amended),  the  Naitonal  Science 
Foundation  announced  the  following 
meeting: 

Xume:  Special  Emphasis  Panel  in  (^ivil  and 
Mechanical  Systems. 

Date  and  time:  Februar\-  2.  1995.  (9  00  am. 
to  4:00  p.m. 

Place:  National  Science  Foundation.  Room  ■ 
530.  Arlington.  VA  22230. 

Notice  of  Meeting:  Closed. 

Contact  Person:  t)T.  Jorn  Larsen-Basse. 
Program  Director,  4201  Wilson  Blvd., 
Arlington,  VA  22230,  Telephone  (703)  306- 
1360. 

Purpose  of  meeting:  To  provide  advice  a.nd 
recommendations  concerning  proposals 
submitted  to  N.SF  for  financial  support. 


Agenda:  Rrview  and  evaluate  ('ivil  and 
Mechanical  Systems  NSF  II.A  proposals. 

Reason  for  closing-  The  proposals  being 
reviewed  include  iiifonnation  of  a 
pruprii!tary  or  confidential  nature,  including 
technic  al  information,  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  ass(X.iated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b.  (c)  (4)  and  (6)  of  the  G<nernmenl 
in  the  Sunshine  Act. 

Diili'd:  lanuan.  9, 1995. 
Linda  Allen-Benton, 
Deputy  Division  Direitor.  HRM. 
IFR  Doc.  95-874  Filed  1-12-95:  8:45  air.j 
BILLING  CODE  7S55-01-M 


Special  Emphasis  Panel  in 
Microelectronic  Information 
Processing  Systems 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Microelectronic  Information  Processing 
.Systems  « 1206. 

Date  and  Time:  January  30,  1995  8.00  a.m  - 
5:00  p.m. 

Place:  National  .Science  Foundation.  4J01 
Wilson  Blvd..  Arlington.  VA  22230. 
Conference  Rooms:  310.  320.  340.  360.  370 

Type  of  .Meeting:  Closed. 

Contact  Person:  Dr  Michael  Foster. 
Program  Director.  Experimental  Systems   . 
Program  Microelectronic  Information 
Processing  Systems  Division.  National 
.Science  Foundation.  Room  1155  Telephone 
No.:  703-306-1936. 

Purpose  of  Meeting:  To  provide  advi(  e  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  r('\  iew  and  evaluate  FY  95 
Faculty  Early  Career  Development  (CAREER) 
proposals  in  the  Microelectronic  Information 
Processing  Systems  area  of  research. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature  including 
technical  information:  financial  data  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  tht; 
proposals.  These  matters  are  exempt  under  5 
U.S  C.  552  b.(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  9.  1995. 
Linda  Allen-Benton, 
Deputy  Division  Director,  HRXl. 
IFR  Doc.  95-880  Filed  1-12-95;  8:45  ami 

BILLING  CODE  7SS5-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-237] 

Commonwealth  Edison  Company; 
Dresden  Nuclear  Power  Station,  Unit  2; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  a  schedular 
exemption  from  the  requirements  of  10 
CFR  Part  50  to  Commonwealth  Edison 
Company  (ComEd.  the  licensee)  for  the 
Dresden  Nuclear  Power  Station.  Unit  2. 
located  in  Grundy  County.  Illinois. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  a 
one-time  schedular  exemption  from  the 
requirements  of  Sections  III.D.2(a)  and 
III.D.3  (Type  B  and  Type  C  tests, 
respectively)  of  Appendix  J  to  10  CFR 
Part  50  relating  to  the  primary  reactor 
containment  leakage  testing  for  water- 
cooled  reactors.  The  purpose  of  the  tests 
is  to  assure  that  leakage  through  primary 
reactor  containment  shall  not  exceed 
allowable  leakage  rate  values  as 
specified  in  the  Technical 
Specifications  and  that  periodic 
surveillance  is  performed. 

Need  for  the  Proposed  Action 

By  letter  dated  November  23,  1994, 
the  licensee  requested,  pursuant  to  10 
CFR  50.12(a),  a  one-time  schedular 
exemption  for  Dresden,  Unit  2,  from  the 
local  leak  rate  test  intervals  for  certain 
Type  B  and  C  leak  rate  tests  required  by 
10  CFR  Part  50,  Appendix  J,  Sections 
III.D.2(a)  and  III.D.3.  The  exemption  is 
requested  to  support  the  current  outage 
schedule  and  to  avoid  the  potential  for 
an  earlier  reactor  shutdown.  If  a  forced 
outage  is  imposed  to  perform  testing,  it 
would  present  undue  hardship  and  cost 
in  the  form  of  increased  radiological 
exposure.  Furthermore,  if  a  forced 
outage  is  imposed  to  perform  the 
required  testing,  an  additional  plant 
shutdown  and  startup  will  be  required. 
In  order  to  rectify-  these  concerns, 
ComEd  proposes  to  reschedule  the 
Dresden.  Unit  2,  refuel  outage  from 
Septe;nber  1994  to  July  16.  1995, 
Increasing  the  interval  between 
refueling  outages  will  cause  Dresden, 
Unit  2,  to  exceed  the  Type  B  and  C  leak 
rate  testing  surveUJance  intervals 
required  for  Typ^  and  C  leak  rate  tests 
which  cannot  be  performed  during 
reactor  operation. 


Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  action  includes 
exemptions  from  performing  certain 
Type  B  and  C  tests  for  a  maximum 
period  of  180  days  beyond  the  required 
Appendix  J  lest  intervals.  As  stated  in 
10  CFR  Part  50.  .Appendix  J,  the  purpose 
of  the  primary  containment  leak  rate 
testing  requirements  is  to  ensure  that 
leakage  rates  are  maintained  within  the 
Technical  Specification  requirements 
and  to  assure  that  proper  maintenance 
and  repair  is  performed  throughout  the 
service  life  of  the  containment  boundary 
components.  The  requested  exemption 
is  consistent  with  the  intent  of  10  CFR 
50.12(a),  in  that  it  represents  a  one-time 
only  schedular  extension  of  short 
duration.  The  required  leak  tests  will 
still  be  performed  to  assess  compliance 
with  Technical  Specification 
requirements,  albeit  later,  and  to  assure 
that  any  required  maintenance  or  repair 
is  performed.  As  noted  in  Sections 
III.D.2(a)  and  III.D.3  of  Appendix  J.  it 
was  intended  that  the  testing  be 
performed  during  refueling  outages  or 
other  convenient  intervals.  Extending 
the  Appendix  J  intervals  by  a  small 
amount  to  reach  thfe  next  refueling 
outage  will  not  significantly  impact  the 
integrity  of  the  containment  boundary, 
and  therefore,  will  not  significantly 
impact  the  consequences  of  an  accident 
or  transient  in  the  unlikely  event  of 
such  an  occurrence  during  the  180-dav 
extended  period. 

The  exemption  request  is  further 
supported  by  the  information  provided 
in  the  application.  ComEd  has  identified 
those  Type  B  and  C  volumes  which  will 
be  leak  tested  during  reactor  operation. 
In  addition.  ComEd  has  identified  those 
volumes  that  will  be  leak  tested  should 
a  forced  outage  of  suitable  duration 
occur  prior  to  July  16,  1994  (180-day 
maximum  exemption  request).  These 
commitments  reduce  the  number  of 
volumes  which  need  an  exemption  and 
the  length  of  time  for  which  an 
exemption  would  be  required  should  a 
forced  outage  of  sufficient  duration 
occur.  ComEd  has  also  provided  the 
testing  methodology  which  will  be  used 
if  forced  outages  occur.  In  order  to 
provide  an  added  margin  of  safety  and 
to  account  for  possible  increases  in  the 
leakage  rates  of  untested  volumes 
during  the  relatively  short  period  of  the 
exemption,  Dresden  will  impose  an 
administrative  limit  for  maximum 
pathway  leakage  of  80  percent  of  0.6Lj 
for  the  remaining  Unit  2  fuel  cycle. 

Past  Unit  2  local  leak  rate  test  data 
have,  in  general,  demonstrated  good 
leak  rate  test  results.  The  current 
maximum  pathway  leakage  rate  for 


Dresden,  Unit  2.  as  determined  through 
Type  B  and  C  leak  rate  testing  is  309.46 
standard  cubic  feet  per  hour  (scfh).  This 
value  is  approximately  63  percent  of  the 
Technical  Specificatiuii  limit  of  4HH.45 
scfh  (0.6LJ.  In  addition,  the  previous 
outage  "as  left"  total  'iiininunn  pathuav 
•leakage  rate  for  Type  B  and  C  teslalile 
penetrations  was  173.25  scfh.  This  vahie 
is  approximately  28  percent  of  the 
Technical  Specification  limit  of  610.56 
scfh  (0.75L,,).  By  using  the  minimum 
pathway  methodology,  a  conservative 
measurement  of  the  actual  leakage 
expected  through  a  pathway  under  post- 
accident  conditions  can  be  determined. 
Based  on  the  methodology,  the  low  "as 
left"  leakage  value,  and  the  previous 
local  leak  rate  test  data,  it  is  clear  that 
extending  the  test  interval  a  maximum 
of  180  days  for  certain  volumes  will  not 
affect  the  overall  integrity  of  the 
containment. 

The  previous  outage  "as  left" 
Intergrated  Leak  Rate  Test,  completed 
on  May  14,  1993,  indicated  that  the 
primary  containment  overall  integrated 
leakage  rate,  which  obtains  the 
summation  of  all  potential  leakage  paths 
including  containment  welds,  valves, 
fittings,  and  penetrations,  was  493.36 
scfh.  This  value  is  approximately  80.8 
percent  of  the  limit  specified  in  the 
Technical  Specifications. 

The  above  data,  along  with  the 
station-imposed  limit  for  maximum 
pathway  leakage,  provide  a  basis  for 
showing  that  the  probability  of 
exceeding  the  offsite  dose  rates 
established  in  10  CFR  Part  100  will  not 
be  increased  by  extending  the  current 
Type  B  and  C  testing  intervals  for  a 
maximum  of  180  days.  The  proposed 
exemption  does  not  affect  plant 
nonradiological  effluents  and  has  no 
other  environmental  impact.  Therefore, 
the  Commission  concludes  there  are  no 
measurable  environmental  impacts 
associated  with  the  projuispd 
exemption. 

Alternatives  to  the  Prop<»fd  Action 

Sinc:e  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternative  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  The  principal  alternative 
to  the  exemption  would  be  to  require 
rigid  compliance  with  the  requirements 
of  Sections  III.D.2(a)  and  III.D.3  of 
Appendix  J  to  10  CFR  Part  50.  Such 
action  would  not  enhance  the  protection 
of  the  environment  and  would  result  in 
increased  radiation  exposure  for  the 
license. 
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AJternaie  Use  of  Resources 

This  c  ction  does  not  involve  the  use 
of  anv  n  sources  not  considered 
previoui  ily  in  the  Final  Environmental 
Stateme  its  for  Dresden.  Units  2  and  3, 
N  )vember  1973. 
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t  Rockville,  Maryland,  this  9th  day 
1995. 

Nuclear  Regulator>'  Commission. 
Slang, 

Dfector,  Project  Directorate  UI-2. 
>f  Reactor  Projects— IWW  Office  of 
Nuclear  teactor  Regulation. 

)5-919  Filed  1-12-95:  8:45  am) 
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[Docket  I  lo.  50-387] 

Pennsy  vania  Power  &  Light  Co., 
Alleghe  iy  Electric  Cooperative,  Inc., 
Susque  lanna  Stean>  Electric  Station, 
Unit  1;  rnvironmental  Assessment  and 
Finding  of  No  Significant  Impact 


L.S. 


de  ing  i 


Nuclear  Regulatorv 
ion  (the  Commission)  is 

issuance  of  an  amendment 
y  Operating  License  No.  NFF- 
issuid  to  Pennsylvania  Power  and 
Cc  mpany  (PP&L.  the  licensee),  for 
of  the  Susquehanna  Steam 
Station,  Unit  1,  located  in 
Luzerne  County,  Pennsvlvania. 


Environ  nental  Assessment 

Jdentifk  ation  of  Proposed  Action 

environmental  assessment  has 
ed  to  address  potential 


issues  related  to  the 
s  application  of  July  27,  1994. 
mented  September  16,  October 
viovember  17. 1994,  to  amend 
uehanna.  Unit  1  operating 


license.  The  letter  of  February  7,  1994, 
provided  responses  to  the  staffs 
questions  regarding  this  action.  The 
proposed  amendment  would  increase 
the  licensed  core  thermal  power  from 
3293  M\Vt  to  3441  MWt.  which 
represents  an  approximate  increase  of 
4.5%  over  the  current  licensed  power 
level. 

The  proposed  action  involves  NRC 
issuance  of  a  license  amendment  to 
u prate  the  authorized  power  le\el  by 
changing  the  operating  license, 
including  Appendix  A  of  the  license 
(Technical  Specifications).  No  change  is 
needed  to  Appendix  B  of  the  license 
(Environmental  Protection  Plan — Non- 
radiological). 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
permit  an  increase  in  the  licensed  core 
thermal  power  from  3293  MWt  to  3441 
MWt  and  provide  the  licensee  with  the 
flexibility  to  increase  the  potential 
electrical  output  of  Susquehanna,  Unit, 
1 ,  providing  additional  electrical  power 
to  service  domestic  and  commercial 
areas  of  the  Pennsylvania  Power  and 
Light  (PP&L)  Company  and  Allegheny 
Electric  Cooperative,  Inc.  grid. 

• 

Environmental  Impacts  of  the  Proposed 
Action 

The  "Final  Environmental  Statement 
(FES)  related  to  operation  of 
Susquehanna  Steam  Electric  Station. 
Units  1  and  2"  was  issued  June  1981 
(NUREG-0564).  By  letter  of  June  15, 

1992,  the  licensee  submitted  "Licensing 
Topical  Report  NE-092-001  for  Power 
Uprate  with  Increased  Core  Flow"  for 
Susquehanna  Steam  Electric  Station 
(SSES),  Units  1  and  2.  The  report  was 
submitted  to  support  future  proposed 
amendments  to  Units  1  and  2  licenses 
to  permit  up  to  a  4.5-percent  increase  in 
reactor  thermal  power  and  an  8-percent 
increase  in  core  flow  for  each  unit.  The 
NRC  approved  the  topical  report  bv 
letter  of  November  30,  1993.  The 
licensee  submitted  a  proposed 
amendment  to  implement  power  uprate 
for  Unit  2  by  a  letter  of  November  24. 

1993,  which  was  addressed  in  an 
environmental  assessment  issued  bv  the 
staff  on  March  11,  1994.  The 
amendment  for  power  uprate  and 
increased  core  flow  for  Unit  2  was 
issued  on  April  11, 1994.  The  subject  of 
this  assessment  is  the  power  uprate  and 
increased  core  flow  for  Unit  1. 

Section  11.4  of  the  above  Topical 
Report  provided  an  environmental 
assessment  of  the  proposed  power 
uprate.  including  projected  non- 
radiological  environmental  effects  and 
radiological  effects  from  postul.Ttod 
accidents. 


Sections  8.1,  8.2.  and  8.3  of  the 
Topical  Report  discussed  the  potential 
effect  of  power  uprate  on  the  liquid, 
gaseous,  and  solid  radwaste  systems. 
Sections  8.4.  8.5,  and  8.6  discussed  tho 
potential  effect  of  power  uprate  on 
radiation  sources  within  the  plant  and 
radiation  levels  from  normal  and  post- 
accident  operation.  Section  9.2  of  the 
Topical  Report  presented  the  results  of 
the  calculated  whole  body  and  thyroid 
doses  at  uprated  power  versus  current 
authorized  power  conditions  at  the 
exclusion  area  boundary  and  the  low 
population  zone  (LPZ)  that  might  result 
from  the  postulated  design  basis 
radiological  accidents  [i.e.,  loss-of- 
coolant  accident  (LOCA),  main  steam 
line  break  accident  (MSLBA)  outside 
containment,  fuel  handling  accident 
(FHA)  and  control  rod  drop  accident 
(CRDA)].  Other  accidents  (non-LOCA) 
that  were  previously  analyzed  in  the 
licensee's  Final  Safety  Analysis  Report 
(FSAR)  were  also  reassessed.  All  off-site 
radiological  doses  remain  well  below 
estabhshed  regulatory  limits  for  power 
uprate  operation. 

Supplemental  information  related  to 
the  non-radiological  environmental 
assessment  was  also  presented  in  the 
licensee's  letter  of  February  7.  1994. 

The  licensee  summarized  their 
reassessment  of  potential  radiological 
and  non-radiological  impacts  of  station 
operation  at  a  slightly  higher  power 
level  as  follows: 

Son-Radiological  Environmental  Assei,sinent 

Since  power  uprate  will  not  significaiitly 
change  the  methods  of  generating  electricity, 
nor  of  handling  any  inP.uents  from  the 
environment  or  effluents  to  it,  no  new  or 
different  environmental  impacts  are 
expected.  The  conservative  models  and 
methods  used  in  the  environmental 
assessments  of  the  original  design.  confi.Tnfd 
by  studies  conducted  during  actual 
operation,  show  that  more  than  adequate 
margin  exists  for  the  proposed  power  uprate 
without  exceeding  the  non-radiologica! 
environmental  effects  estimated  in  t^e 
original  estimates  and  analyses  and+lted  in 
the  original  permit  applications  and  impai.t 
statements. 

The  maximum  withdrawal  rate  from  the 
river  will  increase  from  the  current  value  of 
38.800  gpm  to  40.700  gpm  after  power 
uprate,  an  increase  of  5"o.  The  maximum 
blowdown  rate  will  increase  from  ihe  tcrre:;! 
value  of  10.300  gpm  to  10.800  gpm.  an 
increase  of  5%. 

Ahi'.T  reviewing  the  additional  water 
withdrawal  requirements  and  inireased 
blowdown  rate  from  the  natural  draft  coo'ir.j 
towers  at  the  Susuqehanna  SES  ISSES) 
associated  with  power  uprate.  PP&L 
determined  that  there  will  be  no  adverse 
effects  to  the  .-iver  flow  or  river  biota.  Thi> 
conclusion  is  based  on  two  f.irtors.  First.  ih> 


projected  number  of  fish  estimated  to  be 
impinged  per  day  would  increase  fix)m  20  to 
21  and  the  number  of  larvae  estimated  to  be 
entrained  would  increase  by  only  13,000  to 
363.000  per  day.  Biologically,  these 
estimated  increases  represent  a  negligible 
impact  to  the  river  ecosystem.  Second,  the 
maximum  cooling  tower  blowdown  flow 
after  power  uprate  is  estimated  to  increase  by 
only  5%  which  amounts  to  500  gpm.  This 
amounts  to  less  than  .5%  of  the  average  river 
flow. 

The  cooling  blowdown  from  the  cooling 
tower  basin  is  through  a  diffuser  into  the 
river.  The  characteristics  of  the  cooling  tower 
are  such  that  there  is  greater  air  flow  through 
the  tower  caused  by  the  higher  circulating 
water  return  temperature  at  power  uprate 
conditions.  This  increased  air  flow  removes 
the  additional  heat  load  resulting  in 
negligible  cooling  tower  basin  temperature 
changes. 

Estimates,  assuming  that  both  SSES 
cooling  towers  are  operating  at  the  original 
100%  power  level  for  a  year,  would  result  in 
58,000  pounds  of  solids  per  year  as  salt  drift, 
spread  over  a  large  area.  Modelling  indicated 
the  heaviest  localized  deposition  of  solids 
would  be  3  pounds/acre/year  (SSES 
Environmental  Report  Section  5.3.4).  The 
power  uprate  should  have  no  impact  on  these 
estimates,  especially  with  the  conservatism 
built  into  the  model  by  assuming  100% 
capacity  factor.  Note  also  that  the  design 
cooling  tower  drift  is  a  function  of  circulating 
water  flow  which  is  not  changing  for  power 
uprate. 

Studies  on  the  possible  effects  of  salt  drift 
have  been  conducted  at  the  SSES  since  1977. 
These  studies  have  included  monthly 
examination  of  natural  vegetation  during  the 
growing  season  (1977  to  date),  annual 
quantitative  vegetation  studies  (1977  to  date), 
a  two-year  study  on  the  effect  of  simulated 
salt  drfit  on  com  and  soybeans  (1985-86), 
and  annual  forest  inspections  since  1982. 

The  monthly  examinations  have  utilized 
several  transects  (salt  drift  transects)  in  the 
vicinity  of  Ihe  power  station  for  possible  salt 
damage  to  natural  vegetation  and  incidence 
of  parasitic  plant  diseases.  The  annual 
vegetation  studies  consider  possible  long- 
term  changes  in  forest  utilized  salt  spray 
approximating  the  composition  of  the  cooling 
tower  drift  from  the  SSES  at  "worst  case" 
concentration  on  agricultural  crops  in  two 
fields. 

None  of  the  studies  have  found  evidence 
for  damage  to  agricultural  crops  or  natural 
vegetation  from  sah  drift.  It  should  be  noted 
that  the  water  used  at  the  SSES  (from  the 
Susquehanna  River)  does  not  contain  the 
same  salts  as  brackish  water  used  at  estuarine 
coojlling  towerlsj:  its  effects  are  more  like 
plant  micronutrienfs.  The  natural  vegetation 
studies  over  15  years  have  found  no  salt  drift 
damage  and  plant  diseases  in  accordance 
with  host  presence  and  location.  The 
simulated  salt  drift  studies  utilized 
concentrations  estimated  at  5  and  10  times 
maximum  salt  drift  concentration  in  the 
SSES  plume.  It  is  therefore  unlikely  that  salt 
drift  damage  would  occur  from  an 
approximate  5%  consumptive  rise  in  water 
usage. 

There  will  be  no  changes  to  the  cooling 
tower  water  chemistrv  as  a  result  of  power 


uprate.  The  pre-uprate  levels  of  cycles  of 
concentration  will  be  maintained.  Since  there 
will  be  a  5%  increase  in  blowdown  flow, 
there  will  be  a  5%  increase  in  chemical 
discharge  to  the  river. 

The  velocity  of  the  intake  water  will 
increase  by  5%  to  .37  ft/sec  with  power 
uprate  which  is  below  the  recommended 
intake  design  velocity  of  0.5  ft/ sec 

Sound  level  monitoring  was  conducted  at 
both  near  site  (less  than  1  mile)  and  far  site 
locations  (greater  than  1  mile)  from  the 
Susquehanna  SES  site  from  1972  and  1985. 
This  survey  was  conducted  prior  to  and 
during  construction  and  during  one  and  two 
unit  operation.  The  two  Cooling  Towers  were 
identified  to  be  one  of  the  major  site  noise 
sources.  The  cumulative  effects  of  all  noise 
sources  associated  with  station  op>eration 
were  determined  to  be  less  than  the  U.S. 
Environmental  Protection  Agency 
recommended  day-note  equivalent  sound 
level  limit  of  55  DBA  at  all  monitoring 
locations.  It  is  not  expected  that  this  level 
will  be  exceeded  at  any  of  the  locations  with 
the  possible  exception  of  an  area 
approximately  2.200  feed  southeast  of  the 
Cooling  Towers  where  the  measured  sound 
level  including  a  nighttime  weighting  factor 
of +10  DBA  was  54  DBA.  Sound  levels  will 
be  monitored  at  power  uprate  conditions. 

As  indicated  previously,  water  discharge 
flow  from  power  uprate  may  increase  5% 
above  the  design  discharge  rate  to  10.800 
gpm.  This  is  well  below  the  maximum  flow 
of  16,000  gpm  reviewed  in  the  SSES 
Environmental  Report  (Table  3.3-1  and. 
therefore,  the  additional  flow  ftxjm  power 
uprate  is  not  considered  to  be  an  adverse 
impact  to  the  river. 

At  the  Susquehanna  SES  cooling  tower 
blowdown  discharges  into  the  river  through 
a  diffuser  pipe  located  on  the  river  bottom. 
Velocity  of  this  discharge  was  calculated  in 
Appendix  G,  Thermal  Discharge.  Response  1, 
pages  THE-1.1  and  1.2  of  the  Environmental 
Report.  Water  discharges  through  72-4"  ports 
into  the  river.  The  velocity  associated  with  a 
10.000  gpm  discharge  was  calculated  to  be 
5.83  fps  and  rounded  to  6  fps.  This  rounded 
off  value  was  used  when  preparing  Ithej 
SSES  Environmental  Report.  The  velocity 
associated  with  a  10,800  gpm  discharge  is 
also  approximate  6  fps. 

Thermal  plume  studies  conducted  in  the 
fall,  winter,  and  spring  of  1986-87  indicated 
a  maximum  temperature  rise  of  1°  F  within 
an  80  foot  mixing  zone  from  the  diffuser 
pipe.  Present  Pennsylvania  Department  of 
Environmental  Resources  water  quality 
criteria  states  that  ambient  river  temperature 
rise  from  thermal  discharges  shall  not  cause 
the  temperature  in  the  receiving  water  body 
to  rise  more  than  2'  F  in  one  hour.  The 
thermal  discharges  from  the  codling  tower 
blowdown  from  power  uprate  will  not 
exceed  this  water  quality  criteria. 

Chemical  composition  of  the  blowdown 
after  power  uprate  will  not  exceed  the 
NPDES  permit  limits. 

The  staff  reviewed  the  potential  effect 
of  power  uprate  on  plant  makeup  water 
usage.  There  will  be  no  significant 
increase  in  makeup  water  requirements 
for  any  plant  systems  as  a  result  of 


power  uprate.  This  includes  the  reactor 
coolant  system,  the  condensate, 
feedwater  and  steam  systems,  the 
emergency  service  water  system,  the 
reactor  and  turbine  building  closed 
cooling  water  systems  or  any  of  the 
normal  service  water  systems.  The  only 
effect  of  power  uprate  on  the  component 
cooling  water  system  and  turbine  plant 
cooling  water  system  from  power  uprate 
is  an  increased  heat  load.  The  sen.'ice 
water  system  removes  heat  from  the 
heat  exchangers  in  the  turbine,  reactor 
and  radwaste  buildings  and  transfers 
this  heat  to  the  cooling  towers  where  it 
is  dissipated.  The  increased  heat  load 
on  intermediate  systems  is  reflected  in 
the  discussion  of  potential  impacts  from 
increased  cooling  tower  blowdown  and 
thermal  discharges  remain  acceptable. 
Inventory  makeup  is  not  affected. 
Makeup  requirements  for  the  auxiliary 
boiler,  the  fire  protection  system  or 
other  auxiliary  systems  are  unaffected 
by  power  uprate. 

The  licensee  has  stated  that  there  are 
no  changes  required  to  the  SSES 
Environmental  Protection  Plan  as  a 
result  of  operation  at  uprated  power. 
Specifically,  the  licensee  stated: 

Chapter  3,  Consistency  Requirements. 
Section  3.1,  Plant  Design  Operations,  of  this 
plan  discusses  how  proposed  changes  need 
to  be  addressed.  Through  the  PP&L 
Unreviewed  Environmental  Question 
Program,  changes  such  as  that  of  power 
uprate  will  be  reviewed. 

An  "Unreviewed  Environmental  Question  ' 
evaluation  was  conducted  in  accordance 
with  each  unit's  "Environmental  Protection 
Plan  "  to  determine  if  power  uprate  could 
cause  any  significant  environmental  imf«ct«. 
This  included  a  review  of  the  Nationril 
Pollutant  Discharge  Elimination  System 
(NPDES)  Permit  and  other  environmental 
permits,  and  indicated  that  power  uprate 
should  not  contribute  to  any  new 
noncompliances.  No  significant  increase  in 
generation  of  hazardous  or  nonhazardous 
waste  is  expected,  except  for  a  3  to  5% 
increase  in  sediment  removed  from  the 
cooling  tower.  Nor  is  any  change  cxjjected  m 
the  load  on  the  sewage  treatment  plant.  RiviT 
water  use  will  remain  within  the  existing 
agreement  with  the  Susquehanna  R;vr»r 
Basiln)  Commission.  PP&L  has  delcrmi;ied 
that  power  uprate  is  not  an  ■unrevicwpd 
environmental  question." 

The  proposed  power  uprate  thernforn 
requires  no  changes  to  the  "■Envimnnicntid 
Protection  Plans"  since  it  does  not  in\oKc: 

(a)  A  significant  increase  in  any  a<lvprse 
environmental  impact  previously  evaluand 
in  the  'Environmental  Report — Operating 
License  Stiige."  or  the  "Final  EnviMinmi-ntdl 
Statement."  or  in  any  decision  of  the  Atomic 
Safety  and  Licensing  Board: 

(b)  A  significant  change  in  effluents  or 
power  levels,  or 

(c)  A  matter  not  previously  rr\  ic.vt'ii  nnd 
evaluated  in  the  documents  specifiiHi  in 
paragraph  (a)  which  might  have  a  signifiiiint 
adverse  environmental  impact. 
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Padiologi  :o/  Environmental  Assessment 

As  disc  iSvSed  previously,  the  licensee 
addressee  potential  radiological  impacts 
attributah  e  to  operation  at  uprated 
power  coi  iditions  in  Sections  8,  9,  and 
11  of  the  nitial  Topical  Report.  The 
licensee  c  ancluded: 

Adequat  i  margin  also  exists  for  the 
proposed  p  Qwer  uprate  without  exceeding 
regulatory  imits  for  radiological  effects. 
Current  op  irating  experience  indicates  that 
actual  releases  and  waste  disposal  after 
c  will  continue  to  be 
less  than  the  original  estimates, 
reasons,  ptower  uprate  is  not 
have  an  adverse  effect  on  the 
"dose  commitment" 
l|y  previous  radiological 
environme  ital  analyses,  and  no  revision  of 
I'^es  is  required. 

onmental  assessment  includes  an 
f  potential  exposure  from  all 
s  combined.  Regulatory  Guide 
calculation  of  accident  doses  at 
(jrated  thermal  power,  or  3510 
ugh  direct  comparison  with  the 
lyses  is  not  meaningful  because 
n  methodology,  a  comparison  on 
basis  would  show  that  the 
is  approximately  proportional 
original  calculation  was  done 
.  The  estimated  potential 
all  accident  types  combined 
change  by  about  the  ratio  of 
or  about  2  percent,  which  is  not 
change  compared  to  the 
in  the  probability  estimates.  No 
of  Ihese  analvses  is  therefore 
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The  Coi  imission  has  completed  its 
evaluatior  of  the  proposed  action  and 
the  licensi  se's  evaluation  of  the  potential 
radiologic)!  and  non-radiological 

1  he  Commission  found  that 
(^  UREG-0564)  is  valid  for 
at  the  proposed  uprated 
itions  for  SSES  Unit  1  (the 
pirated  unit  at  the  site).  The 
ssi  )n  also  concluded  that  the 
opeiating  parameters  impacted  by 
propo!  ed  uprate  would  remain 
bounding  conditions  on 
conclusions  of  the  FES  are 


waste  thnnighput  may  increase 
a  level  which  is  within  the 
:apability  of  the  system.)  The 
Is  of  some  radwaste  streams 
:oolant  activation  products  may 
to  10%,  due  to  the  4.5%  core  flux 
I  a  5%  crud  increase  to  the 
:h  are  assumed  to  occur. 
p>ower  uprate  level  of  3441  MWt 
icantly  different  from  that 
iously,  it  is  not  anticipated 

a  significant  increase  in 
effluents.  Also,  pre-power  uprato 
lecification  limits  will  be 
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the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  this 
proposed  action  would  result  in  no 
significant  radiological  environmental 
impacts. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  will  not  have  a  significant  impact 
on  the  environs  located  outside  the 
restricted  area  as  defined  in  10  CFR  Part 
20  or  significantly  affect'non- 
radiological  plant  effluent  or  other 
environmental  impacts.  Therefore,  the 
Commission  concludes  that  this 
proposed  actlon'would  result  in  no 
significant  non-radiological 
environmenta)  impacts. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  significant  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated. 

The  principal  alternative  to  the  action 
would  be  to  deny  the  request.  Such 
action  wouid  not  enhance  the  protection 
of  the  environment  and  would  result  in 
preventing  the  facility  from  having  the 
flexibility  to  generate  the  approximately 
additional  50  megawatts  that  are 
obtainable  from  the  existing  plant. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  "Final  Environmental 
Statement  related  to  the  operation  of 
Susquehanna  Steam  Electric  Station, 
Units  1  and  2,"  dated  June  1981. 

Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licensee's  request  and  consulted  with 
the  Bureau  of  Radiation  Protection, 
Pennsylvania  Department  of 
Environmental  Resources.  The  State 
Liaison  Officer  had  no  comment 
regarding  the  NRC's  proposed  action. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  27, 1994,  as 
supplemented  September  16,  October 
27,  and  November  17, 1994,  and  )etter 


dated  February  7, 1994.  These 
documents  are  avaiiable  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  The  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC  and 
at  the  Osterhout  Free  Library.  Reference 
Department,  71  South  Franklin  Street, 
Wilkes-Barre,  Pennsylvania  18701. 

Dated  at  Rockville,  Mar\land,  this  9th  day 
of  January  1995. 

For  the  Nuclear  Regulatory  Commission. 
Chester  Poslusny, 

Acting  Director.  Project  Directorate  1-2. 
Division  of  Reactor  Projects— I / II,  Office  of 
Nuclear  Reactor  Regulation. 
|FR  Doc.  95-920  Filed  1-12-95;  8:45  am] 
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Regulatory  Guide;  issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a 
proposed  revision  to  a  guide  in  its 
Reguiatory  Guide  Series.  This  series  has 
been  developed  to  describe  and  make 
avai)ab)e  to  the  pub)ic  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

■Phe  draft  guide,  temporarily 
identified  by  its  task  number,  DG-8012 
(which  should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide),  is  a  proposed  Revision  1  to 
Regulatory  Guide  8,29,  "Instruction 
Concerning  Risks  from  Occupational 
Radiation  Exposure."  This  guide  is 
being  revised  to  provide  guidance  on 
the  instructions  and  information  that 
should  be  provided  to  workers  by 
licensees  about  health  risks  from 
occupational  radiation  exposur". 

This  draft  guide  is  being  issued  to 
involve  the  public  in  the  early  stages  of 
the  development  of  a  regulatory  position 
in  this  area.  It  has  not  received  complete 
staff  review  and  does  not  represent  an 
official  NRC  staff  position. 

Public  comments  are  being  solicited 
on  the  draft  guide.  Comments  should  be 
accompanied  by  supporting  data. 
Written  comments  may  be  submitted  to 
the  Rules  Review  and  Directives  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  2055.'). 
Comments  will  be  most  helpful  if 
received  by  March  15, 1995. 

Comments  may  be  submitted 
electronically,  in  either  ASCII  te.xt  or 
WordPerfect  format  (version  5.1  or 
later),  by  calling  the  NRC  Electronic 


Bulletin  Board  on  FedWorld.  The 
bulletin  board  may  be  accessed  using  a 
personal  computer,  a  modem,  and  one 
of  the  commonly  available 
communications  software  packages,  or 
directly  via  Internet.  Background 
documents  on  the  rulemaking  are  also 
available  for  downloading  and  viewing 
on  the  bulletin  board. 

If  using  a  personal  computer  and 
modem,  the  NRC  subsystem  on 
FedWorld  can  be  accessed  directly  by 
dialing  the  toll  hee  number:  1-800- 
303-9672.  Communication  software 
parameters  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8,  and  stop 
bits  to  1  (N,  8,  1).  Using  ANSI  or  VT- 
100  terminal  emulation,  the  NRC 
NUREGs  and  RegGuides  for  Comment 
subsystem  can  then  be  accessed  by 
selecting  the  "Rules  Menu"  option  from 
the  "NRC  Main  Menu."  For  further 
information  about  options  available  for 
NRC  at  FedWorld  consult  the  "Help/ 
Information  Center"  from  the  "NRC 
Main  Menu."  Users  will  find  the 
"FedWorld  Online  User's  Guides" 
particularly  helpful.  Many  NRC 
subsystems  and  databases  also  have  a 
"Help/Information  Center"  option  that 
is  tailored  to  the  particular  subsystem. 

The  NRC  subsystem  on  FedWorld  can 
also  be  accessed  by  a  direct  dial  phone 
number  for  the  main  FedWorld  BBS: 
703-321-8020;  Telnet  via  Internet: 
fedworld.  gov  (192.239.93.3);  File 
Transfer  Protocol  (FTP)  via  Internet: 
ftp.fedworld.gov  (192.239.92.205);  and 
World  Wide  Web  using:  http:// 
www.fedworld.gov  (this  is  the  Uniform 
Resource  Locator  (URL)). 

If  using  a  method  other  than  the  toll 
free  number  to  contact  FedWorld,  the 
NRC  subsystem  will  be  accessed  from 
the  main  FedWorld  menu  by  selecting 
the  "F — Regulatory,  Government 
Administration  and  State  Systems," 
then  selecting  "A — Regulatory 
Information  Mall."  At  that  point,  a 
menu  will  be  displayed  that  has  an 
option  "A — U.S.  Nuclear  Regulatory 
Commission"  that  will  take  you  to  the 
NRC  Online  main  menu.  You  can  also 
go  directly  to  the  NRC  Online  area  by 
typing  "/go  nrc"  at  a  FedWorld 
command  line.  If  you  access  NRC  fttjm 
FedWorld 's  main  menu,  you  may  return 
to  FedWorld  by  selecting  the  "Return  to 
FedWorld"  option  from  the  NRC  Online 
Main  Menu.  However,  if  you  access 
NRC  at  FedWorld  by  using  NRC's  toll- 
free  number,  you  will  have  full  access 
to  all  NRC  systems,  but  you  will  not 
have  access  to  the  main  FedWorld 
system.  For  more  infermation  on  NRC 
bulletin  boards  call  Mr.  Arthur  Davis, 
Systems  Integration  and  Development 
Branch,  U.S.  Nuclear  Regulatory 
Commission,  Wa.shington.  DC  20555, 


telephone  (301)  415-5760;  e-mail 
AXD3@nrcgov. 

Although  8  time  limit  is  given  for 
comments  on  this  draft,  comments  and 
suggestions  in  connection  with  items  for 
inclusion  in  guides  currently  being 
developed  or  improvements  in  all 
published  guides  are  encouraged  at  any 
time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC.  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Director,  Distribution  and 
Mail  Services  Section.  Telephone 
requests  cannot  be  accommodated. 
Regulatory  guides  are  not  cop\Tighted, 
and  Commission  approval  is  not 
required  to  reproduce  them. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville,  Manland,  this  22nd 
day  of  December  1994. 

For  the  Nuclear  Regulator.-  Commission. 
Frank  A.  Costanzi, 

Deputy  Director.  Division  of  Regulatory 
Applications.  Office  of  Nuclear  Regulatory 
Research. 
|FR  Doc.  95-921  Filed  1-12-95:  8  45  am) 

BILLING  CODE  7590-01-M 


[Docket  No.  50-277] 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company, 
Delmarva  Power  and  Light  Company, 
Atlantic  City  Electric  Company,  Peach 
Bottom  Atomic  Power  Station,  Unit  2; 
Notice  of  Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  PECO  Energy 
Company  (the  licensee)  to  w  ithdraw  its 
April  6, 1994  application  for  proposed 
amendment  to  Facility  Operating 
License  No.  DPR-44  for  the  Peach 
Bottom  Atomic  Power  Station,  Unit  No. 
2,  located  in  York  County, 
Pennsylvania. 

The  proposed  amendment  would 
have  revised  the  facility  technical 
specifications  to  reflect  incorporation  of 
the  end-of-cycle  recirculation  pump  trip 
(EOC-RPT)  and  installation  of  an 
adjustable  speed  drive  for  the 
recirculation  pumps. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 


the  Federal  Register  on  April  28,  1994 
(59  FR  22011).  However,  by  letter  dated 
December  29. 1994.  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  6. 1994, 
supplemental  letters  dated  July  6,  July 
15,  August  17  and  August  28,  1994,  and 
the  licensee's  letter  dated  December  29. 
1994.  which  withdrew  the  application 
for  license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington.  DC. 
and  at  the  local  public  document  room 
located  at  the  Govemment^'ublicalions 
Section,  State  Library  of  Pennsylvania, 
(Regional  Depository)  Education 
Building.  Walnut  Street  and 
Commonweahh  Avenue.  Box  1601, 
Harrisburg,  Pennsylvania  17105. 

Dated  at  Rockville.  .Maryland,  this  9th  day 
of  January  1995. 

For  the  Nuclear  Regulatory  Commission. 
Joseph  W.  Shea, 

Project  Manager.  Project  Directorate.  Division 
of  Reactor  Projects — Office  of  Nuclear  Reactor 
Regulation. 
|FR  Doc.  95-922  Filed  1-12-95;  8  45  ami 

BILLMC  CODE  rS»O-0l-M 


{Docket  No.  50-286) 

Power  Authority  of  the  State  of  New 
York;  Indian  Point  Nuclear  Generating 
Unit  No.  3;  Exemption 


The  Power  Authority  of  the  State  of 
New  York  (the  licensee)  is  the  holder  of 
Facility  Operating  License  No.  DPR-64. 
which  authorizes  operation  of  the 
Indian  Point  Nuclear  Generating  Unit 
No.  3  (IP3).  The  license  provides,  among 
other  things,  that  the  licensee  is  subject 
to  all  rules,  regulations,  and  orders  of 
the  Nuclear  Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

The  facility  consists  of  a  pressurized 
water  reactor  at  the  licensee's  site 
located  in  Westchester  Countv.  New 
York. 

II 

By  letter  dated  November  30,  1993.  as 
supplemented  July  6. 1994,  the  licensee 
requested  an  exemption  from  the 
requirements  of  10  CFR  Part  50, 
Appendix  R,  Section  III.G.2,  v.hich 
specifies  requirements  to  ensure  that 
one  train  of  redundant  equipment 
necessary  to  achieve  and  maintain  hot 
shutdown  remains  free  of  fire  damage. 
Specifically,  the  licensee  requested  an 
exemption  from  Section  in.G.2.f  such 
that  the  redundant  wide-range  steam 
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kvater  level  sensing  lines  and 
pressurizer  level  sensing 
locaked  inside  containment,  need 
parated  by  noncombustible 
;y  shields, 
ste^m  generator  water  level  and 
water  level  are 
needed  to  achieve  and 
!  afe  shutdown  following  a  fire, 
range  steam  generator  water 
sens  ng  lines  and  the  pressurizer 
ng  lines  transmit  pressure 
the  steam  generator  and 
zer  to  their  resf)ective 
ti-ansmitters. 
red  iindant  wide-range  steam 
sensing  lines  are  routed 
feet  of  each  other  at  elevation 

Zone  70A).  The  lines  run 
along  a  wall  from  elevation 
heir  respective  transmitters, 
located  in  a  common 
rack  at  elevation  68'-0"  (Fire 
At  this  point,  the  sensing 
separated  by  about  2  feet.  The 
redundant  pressurizer  level 
I  les  are  spaced  about  8  feet 
el  3vation  117'-0"  (Fire  Zone 
Froi  n  here  the  lines  are  routed 
Qutside  of  the  concrete 
!  urrounding  the  pressurizer. 
95'-0"  (Fire  Zone  86A)  the 
the  floor  and  continue 
inside  of  the  crane  wall  to  the 
)f  their  respective  low  level 
les.  At  this  point,  each 
eg  is  paired  with  its  variable 
redundant  lines  then  run  in 
<  irections  along  the  inside  of 
Aral!  until  they  penetrate  the 
ap  jroximately  the  65'-0" 
Fire  Zone  70A).  The  sensing 
a  common  instrument  rack 
68'-0"  (Fire  Zone  87A). 
cables  inside  containment  are 
insulated  with  a  glass/asbestos 
set.  As  reported  in  a  fire  test 
t^smitted  to  the  NRC  by 

November  22, 1982,  and 
;  n  NRC  Safety  Evaluation 
Feb  ruary  2. 1984,  the  cables  will 
e  a  fire  to  any  significant 


pa  >ate 


detJBCtion  inside  containment  in 
70A.  77A.  and  71A  at 
38'0"  includes  four  photo 
siTioke  detectors,  one  mounted 
reactor  coolant  pump.  Fire 
at  this  elevation  includes 
carbin  dioxide  extinguishers  and 
watf  r  hose  stations.  In  Fire  Zones 
lA,  at  elevation  46  feet,  there 
Water  hoses,  five  carbon  dioxide 
and  three  photoelectric 
detectors  located  in  the 


i(  n 


area. 
III.G.2  of  Appendix  R  to  10 
)0  provides  options  for  the 
of  cables  and  equipment  and 


associated  nqnsafety  circuits  of 
redundant  trains  located  inside 
noninerted  containments.  Certain 
segments  of  the  wide-range  steam 
generator  water  level  sensing  lines  and 
the  pressurizer  level  sensing  lines  are 
not  provided  with  the  level  of  fire 
protection  required  by  Section  III.G.2  of 
Appendix  R  to  10  CFR  Part  50.  The 
licensee  has  requested  an  exemption 
from  Section  III.G.2.f  which  specifies 
that  such  equipment  be  separated  by  a 
noncombustible  radiant  energy  shield. 

m 

Pursuant  to  10  CFR  50.12.  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  Part  50  when  (1) 
the  exemptions  are  authorized  by  law, 
will  not  present  an  undue  risk  to  public 
health  and  safety,  and  ai:«  consistent 
with  the  common  defense  and  security 
and  (2)  when  special  circumstances  are 
present  as  set  forth  in  10  CFR 
50.12(a)(2). 

The  staff  was  concerned  that  the  lack 
of  radiant  energy  shields  between  these 
redundant  trains  of  instnmient  sensing 
lines  could  result  in  erroneous 
pressurizer  or  steam  generator  lei^l 
indications  in  the  event  of  a  fire.  The 
wide-range  steam  generator  sensing 
lines  are  routed  within  20  feet  of  each 
other  starting  at  elevation  48'-0"  (Fire 
Zone  70A)  up  into  the  transmitter  at 
elevation  68'-0"  (Fire  Zone  70A).  With 
the  exception  of  reactor  coolant  pump 
lube  oil  (discussed  below),  the 
maximum  fire  severity  of  the  in-situ 
combustibles  located  within  20  feet  of 
the  wide-range  steam  generator  sensing 
lines  is  less  than  6  minutes.  A  fire 
involving  these  combustibles  would  be 
of  limited  magnitude  and  extent.  In 
addition,  the  smoke  and  hot  gases  from 
the  fire  would  be  directed  upwards  into 
the  higher  elevations  of  the  containment 
and  away  from  the  sensing  lines. 
Therefore,  the  staff  does  not  believe  that 
these  in-situ  combustibles  present  a   • 
threat  to  the  sensing  lines.  A  transient 
combustible  fire  appears  to  be  the  only 
type  of  fire  that  could  diftctly  expose 
the  wide-range  steam  generator  lines, 
because  transient  combustibles  can  only 
be  placed  in  the  vicinity  of  the  lines  at 
the  instrument  rack  where  they 
converge  (Instrument  Rack  21).  The 
licensee  has  addressed  this  potential 
transient  fire  exposure  by  providing  a 
radiant  energy  shield  in  the  front  of  the 
instrument  rack  that  will  protect  one 
channel  of  steam  generator  wide-level 
instrumentation  from  a  fioor-based 
transient  combustible  fire  at  elevation 
68'-0". 


The  three  pressurizer  sensing  lines  are 
spaced  approximately  8  feet  apart  from 
their  initiation  point  at  elevation  117'- 
0"  (Fire  Zone  86A)  down  the  outside  of 
the  concrete  structure  surrounding  the 
pressurizer  down  to  the  95'-0"  level. 
After  penetrating  the  95'-0"  level  (Fire 
Zone  86A)  they  are  routed  down  the 
inside  of  the  crane  wall  (Fire  Zone  70A) 
to  the  elevation  of  their  respective  low- 
level  sensing  lines.  The  reference  leg  is 
paired  with  its  variable  leg.  The 
redundant  lines  then  run  in  opposite 
directions  along  the  inside  of  the  crane 
wall  until  they  penetrate  the  wall  at 
about  the  65'-0"  elevation  (Fire  Zone 
70A).  Their  route  is  terminated  upon 
entering  a  common  instrument  rack 
(Fire  Zone  87A). 

A  fire  involving  the  cables  in  the 
vicinity  of  the  pressurizer  sensing  lines 
could  expose  the  sensing  lines  to 
elevated  temperatures.  However,  it  is 
expected  that  a  cable  fire  in  the  vicinity 
of  the  sensing  lines  will  not  damage  the 
sensing  lines  because  of  the  large  open 
containment  and  the  limited  potential 
for  flame  propagation  along  the  cables. 

Each  of  the  four  reactor  coolant 
pumps  is  provided  with  a  seismically 
designed  oil  collection  system  that 
collects  oil  from  pressurized  and 
unpressurized  oil  leakage  sites  from  the 
reactor  coolant  pump  lube  oil  system. 
This  provides  reasonable  assurance  that 
a  lube  oil  leak  will  be  contained  by  the 
oil  collection  system.  The  oil  collection 
system  should  prevent  escaping  oil  from 
reaching  potential  hot  surfaces  which 
will  significantly  reduce  the  probability  . 
of  a  fire. 

Fire  detection  and  manual  fire 
suppression  is  available  in  the  vicinity 
of  the  sensing  lines.  In  the  event  of  a 
fire,  it  is  expected  that  the  detector  will 
alarm  and  the  fire  brigade  will  respond 
to  extinguish  the  fire  in  its  incipient 
stages.  i 

On  the  basis  of  its  evaluation,  the  ' 

NRC  staff  concludes  that  a  postulated 
fire  in  the  vicinity  of  the  redundant 
wide-range  steam  generator  water  level 
sensing  lines  and  the  redundant 
pressurizer  level  sensing  lines  in 
containment  Fire  Zones  70A.  77A.  and 
86A  would  not  prevent  the  operators 
from  achieving  and  maintaining  safe 
shutdown.  The  NRC  staff  also  concludes 
that  the  level  of  fire  protection  provided 
for  the  wide-range  steam  generator 
water  level  sensing  lines  and  the 
pressurizer  level  sensing  lines  is 
adequate  and  that  the  lack  of  radiant 
energy  shields  is  an  acceptable 
exemption  from  the  technical 
requirements  of  Section  III.G.2. f  of 
Appendix  R  to  10  CFR  Part  50. 

In  summary,  the  licensee  has 
e.stablished  that  special  circumstances 


are  present.  The  exemption  request 
satisfies  the  criteria  of  10  CFR 
50.12(a)(2)(ii)  as  follows:  The 
underlying  purpose  of  the  rule  is  to 
ensure  that  safe  shutdown  can  occur 
notwithstanding  the  possibility  of  a  fire. 
Application  of  the  rule  is  not  necessary 
to  achieve  the  underlying  purpose 
because  with  respect  to  the  possibility 
of  a  fire  affecting  safe  shutdown,  (1)  the 
fixed  combustible  loading  in 
containment  is  insignificant  and  the 
location  of  the  sensing  lines  are  remote 
from  the  fixed  combustibles  that  do 
exist;  (2)  automatic  smoke  detectors  are 
installed  above  each  of  the  reactor 
coolant  pumps;  (3)  personnel  access  to 
the  containment  is  restricted  during 
power  operations,  thus,  the  potential  for 
transient  combustible  material  to 
accumulate  is  low;  (4)  the  inherent  fire 
retardant  properties  of  the  power  cables 
used  in  containment  would  minimize 
fire  propagation;  and,  (5)  the  effects  of 
a  fire  inside  containment  are  bounded 
by  the  worst  t:ase  loss-of-coolant 
accident  analysis,  thus  safe  shutdown 
would  be  achievable. 

IV 

Accordingly,  the  Commission  has 
determined,  pursuant  to  10  CFR  50.12. 
that  (1)  the  Exemption  as  described  in 
Section  III  is  authorized  by  law,  will  not 
endanger  life  or  property,  and  is 
otherwise  in  the  public  interest  and  (2) 
special  circumstances  exi.st  pursuant  to 
10  CFR  50.12(a)(2)(ii).  Therefore,  the 
Commission  hereby  grants  the  following 
Exemption: 

(1)  The  Power  Authority  of  the  State 
of  New  York  is  exempt  from  the 
requirement  of  10  CFR  Part  50, 
Appendix  J,  Section  III.G.2.f,  to  the 
extent  that  "the  redundant  wide-range 
steam  generator  water  level  sensing 
lines  and  the  redundant  pressurizer 
level  sensing  lines,  located  inside 
containment,  need  not  be  separated  by 
noncombustible  radiant  energy  shields. 

Pursii^inl  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (59  FR  11810). 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  Rockvillo.  Marvland.  this  5lh  i)ay 
of  January  1995. 

For  the  Nuclear  Regulatory  Qimmission. 
Herbert  N.  Berkow. 

Acting  Director,  Division  of  Bf  actor  Projects — 
////,  Office  of  Nuclear  Reactor  Begiilation. 
|FR  Doc.  95-923  Filed  1-12-9.5:  8:45  nm] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  301-96] 

Initiation  of  Section  302  Investigation 
Regarding  Policies  and  Practices  of 
the  Government  of  Colombia 
Concerning  the  Exportation  of 
Bananas  to  the  European  Union; 
Request  for  Public  Comment 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  determination 
regarding  initiation  of  investigation 
under  section  302(b)(1)(A)  of  the  Trade 
Act  of  1974,  as  amended  (19  U.S.C.  2412 
(b)(1)(A));  request  for  written  comments. 

SUMMARY:  The  United  States  Trade 
Representative  (USTR)  has  initiated  an 
investigation  under  section  302(b)(1)(A) 
of  the  Trade  Act  of  1974,  as  amended 
(the  Trade  Act),  with  respect  to  certain 
acts,  policies  and  practices  of  the 
Government  of  Colombia  affecting  U.S. 
companies  that  export  bananas  from 
Colombia  to  the  European  Union.  USTR 
invites  written  comments  from  the 
public  on  the  matters  being  investigated. 
DATES:  This  investigation  was  initiated 
on  Januarx  9.  1995.  Written  comments 
from  the  public  are  due  on  or  before  12 
noon,  on  Friday.  February  10,  1995. 
ADDRESSES:  Office  of  the  United  States 
Trade  Representative.  600  17th  Street. 
NW.  Washington.  DC  2050R. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Kaska.  Director  for  European 
Services  and  Agriculture.  (202)  395- 
3320:  or  Irving  Williamson.  Deputv 
Gtmeral  Counsel,  (202)  39.5-3432. ' 
SUPPLEMENTARY  INFORMATION:  Section 
302(b)(1)(A)  of  the  Trade  Ad  authorizes 
the  USTR  to  initiate  an  investigation 
under  chapter  1  of  Title  III  of  the  Trade 
Act  (commonly  referred  to  as  ",Section 
301"),  with  respect  to  any  matter  in 
order  to  determine  whether  the  matter  is 
actionable  under  section  301.  Matters 
actionable  under  section  301  include, 
inter  alia,  acts,  policies,  and  practices  of 
a  foreign  country  that  are  unreasonable 
or  discriminatory  and  burden  or  restrict 
U.S.  commerce. 

On  September  2,  1994.  Chiquita 
Brands  International.  Inc.  and  the 
Hawaii  Banana  Industry  Association 
filed  a  petition  pursuant  to  section 
302(a)  of  the  Trade  Act  alleging  that 
various  policies  and  practices  of  the 
European  Union  (EU),  Colombia.  Costa 
Rica,  Nicaragua  and  Venezuela 
concerning  trade  in  bananas  are 
discriminatory,  unreasonable  and 
burden  or  restrict  United  States 
commerce.  In  particular,  the  petition 
alleged  that  the  March  29.  1994 


Framework  Agreement  on  Bananas 
between  the  EU  and  Colombia,  Costa 
Rica,  Nicaragua  and  Venezuela 
(Framework  Agreement)  aggravated  the 
harm  caused  by  the  EU  banana  import 
regime  and  provided  for  the 
implementation  of  discriminatory 
measures  against  the  U.S.  banana 
companies. 

On  October  17,  1994.  pursuant  to 
section  302(a)  of  the  Trade  Act.  the 
USTR  initiated  an  investigation  of  the 
EU  practices  referred  to  in  the  petition, 
but  decided  not  to  initiate  an 
investigation  of  the  practices  of 
Colombia.  Costa  Rica.  Nicaragua  ar,d 
Venezuela  because  they  hod  not  yet 
implemented  the  Framework 
Agreement.  The  USTR  called  upon 
these  governments  to  withdraw  from  the 
Framework  Agreement  before  its 
implementation,  and  to  seek  reform  of 
the  EU's  banana  policy  in  a  manner 
consistent  with  the  EUs  obligations 
under  the  GATT  and  the  Agreement 
Establishing  the  World  Trade 
Organization. 

On  December  1.  1994,  the 
Government  of  Colombia  issued  De«.ree 
2655,  which  go\erns  banana  exports 
from  Colombia  to  the  EU  from  januan,' 
1, 1995  through  March  31,  1995  and  " 
implements  the  Framework  Agreement. 

Accordingly,  on  Ianuar\'  9,  1995.  the 
USTR  determined  that  an  in\estigation 
should  be  initiated  under  section 
302(b)(1)(A)  of  the  Trade  Act  to 
determine  whether,  as  a  result  of 
Colombia's  implementation  of  the 
Framework  Agreement,  the  policies  .nnd 
practices  of  Colombia  regarding  the 
exportation  of  bananas  to  the  EU  are 
unrea.sonable  and  discriminator)  and 
burden  or  restrict  U.S.  commerce.  On 
Januan,-  9,  1995,  the  USTR  also  initiated 
such  an  investigation  regarding  these 
policies  and  practices. 

Investigation  and  Consultations 

Pursuant  to  section  303(a)  of  the 
Trade  Act,  the  USTR  has  requested 
consultations  with  the  Government  of 
Colombia  concerning  the  issues  under 
investigation.  UUTR  will  seek 
information  and  advice  from  the 
appropriate  committees  established 
pursuant  to  section  135  of  the  Trade  .^«  i 
in  preparing  the  U.S.  presentations  for 
such  consultations. 

Within  12  months  after  the  date  on 
which  this  investigation  was  initiated 
(i.e..  on  or  before  January  9, 1996). 
pursuant  to  section  304  of  the  Trade  Ad 
the  USTR  must  determine,  on  the  basis 
of  the  investigation  and  the 
consultations,  whether  any  act.  policy, 
or  practice  described  in  section  301  of 
the  Trade  Act  exists  and.  if  that 
determination  is  affirmative,  determine 
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Public  Com  [nent:  Requirements  for 
Submissions 

Interestec  persons  are  invited  to 
submit  writ  en  comments  on  the  acts, 
policies,  an  1  practices  of  the 
Govemmen :  of  Colombia  that  are  the 
subject  of  ti  is  investigation,  the  amount 
of  burden  o:  ■  restriction  on  U.S. 
commerce  c  aused  by  these  acts,  policies 
and  practici  s,  and  the  determinations 
required  under  section  304  of  the  Trade 
Act. 

Comment;  must  be  filed  in 
accordance  with  the  requirements  set 
forth  in  15  ( iFR  2006.8(b)  (55  FR  20593) 
and  are  due  no  later  than  12  noon, 
Friday,  Febiuary  10, 1995.  Comments 
must  be  in  {  ngUsh  and  provided  in 
twenty  copi  js  to:  Sybia  Harrison,  Office 
of  the  Geneial  Counsel,  Room  223, 
USTR,  600  ■  7th  Street,  NW.. 
Washington  DC  20506. 

Comment ;  will  be  placed  in  a  file 
(Docket  301  -96)  open  to  public 
inspection  i  i  the  USTR  Reading  Room 
pursuant  to  15  CFR  2006.13.  except 
confidential  business  information 
exempt  fror  i  public  inspection  in 
accordance  vith  15  CFR  2006.15. 
Confidentia  business  information 
submitted  in  accordance  with  15  CFR 
2006.15  mu:  ;t  be  clearly  marked 
"BUSINESS  CONFTOENTIAL"  in  a 
contrasting  ;olor  ink  at  the  top  of  each 
page  on  eac  i  of  20  copies,  and  must  be 
accompanie  i  by  a  nonconfidential 
summary  of  the  confidential 
information  The  nonconfidential 
summary  w  11  be  placed  in  the  file  that 
is  open  to  p  ibiic  inspection.  An 
appointmen  t  to  review  the  docket  may 
be  made  by  :alling  Brenda  Webb  (202) 
395-6186.'!  he  USTR  Reading  Room  is 
open  to  the  jublic  from  10  a.m.  to  12 
noon  and  1  ).m.  to  4  p.m.,  Monday 
through  Fri(  ay.  and  is  located  in:  room 
101,  Office  ( f  the  United  States  Trade 
Representat  ve,  600  17th  Street  NW.. 
Washington  DC  20506. 
Irving  A.  Wil  iamson, 
Chairman.  Se  :tion  301  Committee. 
|FR  Doc.  95-?  37  Filed  1-12-95;  8:45  ami 
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(Docket  No.  qoi -97] 

Initiation  ofjSection  302  Investigation 
Regarding  Ifolicies  and  Practices  of 
ttie  Govemthent  of  Costa  Rica 
Concerning  the  Exportation  of 
Bananas  to  the  European  Union; 
Request  for  Public  Comment 

AGENCY:  Off  ce  of  the  United  States 
Trade  Repre  sentative. 


JMI 


ACTION:  Notice  of  determination 
regarding  initiation  of  investigation 
under  section  302(b)(1)(A)  of  the  Trade 
Act  of  1974,  as  amended  (19  U.S.C. 
2412(b)(1)(A));  request  for  written 
comments. 

SUMMARY:  The  United  States  Trade 
Representative  (USTR)  has  initiated  an 
investigation  under  section  302(b)(1)(A) 
of  the  Trade  Act  of  1974,  as  amended 
(the  Trade  Act),  with  respect  to  certain 
acts,  policies  and  practices  of  the 
Government  of  Costa  Rica  affecting  U.S. 
companies  that  export  bananas  from 
Costa  Rica  to  the  European  Union. 
USTR  invites  written  comments  from 
the  public  on  the  matters  being 
investigated. 

DATES:  This  investigation  was  initiated 
on  January  9. 1995.  Written  comments 
from  the  public  are  due  on  or  before  12 
noon,  on  Friday,  February  10,  1995. 
ADDRESSES:  Office  of  the  United  States 
Trade  Representative,  600  17th  Street. 
NW,  Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Kaska.  Director  for  European 
Services  and  Agriculture,  (202)  395- 
3320;  or  Irving  Williamson,  Deputy 
General  Counsel.  (202)  395-3432. 
SUPPLEMENTARY  INFORMATION:  Section 
302(b)(1)(A)  of  the  Trade  Act  authorizes 
the  USTR  to  initiate  an  investigation 
under  chapter  1  of  Title  III  of  the  Trade 
Act  (commonly  referred  to  as  "section 
301"),  with  respect  to  any  matter  in 
order  to  determine  whether  the  matter  is 
actionable  under  section  301.  Matters 
actionable  under  section  301  include, 
inter  alia,  acts,  policies,  and  practices  of 
a  foreign  country  that  are  unreasonable 
or  discriminatory  and  burden  or  restrict 
U.S.  commerce. 

On  September  2, 1994,  Chiquita 
Brands  International,  Inc.  and-the 
Hawaii  Banana  Industry  Association 
filed  a  petition  pursuant  to  section 
302(a)  of  the  Trade  Act  alleging  that 
various  policies  and  practices  of  the 
European  Union  (EU),  Colombia,  Costa 
Rica,  Nicaragua  and  Venezuela 
concerning  trade  in  bananas  are 
discriminatory,  unreasonable  and 
burden  or  restrict  United  States 
commerce.  In  particular,  the  petition 
alleged  that  the  March  29, 1994 
Framework  Agreement  on  Bananas 
between  the  EU  and  Colombia,  Costa 
Rica,  Nicaragua  and  Venezuela 
tFramework  Agreement)  aggravated  the 
harm  caused  by  the  EU  banana  import 
regime  and  provided  for  the 
implementation  of  discriminatory 
measures  against  the  U.S.  banana 
companies. 

On  October  17.  1994.  pursuant  to 
section  302(a)  of  the  Trade  Act,  the 


USTR  initiated  an  investigation  of  the 
EU  practices  referred  to  in  the  petition, 
but  decided  not  to  initiate  an 
investigation  of  the  practices  of 
Colombia,  Costa  Rica,  Nicaragua  and 
Venezuela  because  they  had  not  yet 
implemented  the  Framework 
Agreement.  The  USTR  called  upon 
these  governments  to  withdraw  from  the 
Framework  Agreement  before  its 
implementation,  and  to  seek  reform  of 
the  EU's  banana  policy. 

On  December  27,  1994,  the 
Government  of  Costa  Rica  issued  Decree 
No.  23917  COMEX-MAG,  which 
implements  the  Framework  Agreement. 

Accordingly,  on  January  9, 1995,  the 
USTR  determined  that  an  investigation 
should  be  initiated  under  section 
302(b)(1)(A)  of  the  Trade  Act  to 
determine  whether,  as  a  result  of  Costa 
Rica's  implementation  of  the 
Framework  Agreement,  the  policies  and 
practices  of  Costa  Rica  regarding  the 
exportation  of  bananas  to  the  EU  are 
unreasonable  and  discriminatory  and 
burden  or  restrict  U.S.  commerce.  On 
January  9, 1995,  the  USTR  also  initiated 
such  an  investigation  regarding  these 
policies  and  practices. 

Investigation  and  Consultations 

Pursuant  to  section  303(a)  of  the 
Trade  Act,  the  USTR  has  requested 
consultations  with  the  Government  of 
Costa  Rica  concerning  the  issues  under 
investigation.  USTR  will  seek 
information  and  advice  from  the 
appropriate  committees  established 
pursuant  to  section  135  of  the  Trade  Art 
in  preparing  the  U.S.  presentations  for 
such  consultations. 

Within  12  months  after  the  date  on 
which  this  investigation  was  initiated 
(i.e.,  on  or  before  January  9, 1996), 
pursuant  to  section  304  of  the  Trade  Act 
the  USTR  must  determine,  on  the  basis 
of  the  investigation  and  the 
consultations,  whether  any  act,  policy, 
or  practice  described  in  section  301  of 
the  Trade  Act  exists  and,  if  that 
determination  is  affirmative,  determine 
what  action,  if  any,  to  take  undiT 
section  301  of  the  Trade  Act. 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  on  the  acts, 
policies  and  practices  of  the 
Government  of  Costa  Rica  that  are  the 
subject  of  this  investigation,  the  amount 
of  burden  or  restriction  on  U.S. 
commerce  caused  by  these  acts,  policies 
and  practices,  and  the  determinations 
required  under  section  304  of  the  Trade 
Act. 

Comments  must  be  filed  in 
accordance  with  the  requirements  set 


forth  in  15  CFR  2006.8(b)  (55  FR  20593) 
and  are  due  no  later  than  12  noon, 
Friday,  February  10,  1995.  Comments 
must  be  in  English  and  provided  in 
twenty  copies  to:  Sybia  Harrison,  Office 
of  the  General  Counsel,  Room  223, 
USTR,  600  17th  Street,  NW, 
Washington.  DC  20506. 

Comments  will  be  placed  in  a  file 
(Docket  301-97)  open  to  public 
inspection  in  the  USTR  Reading  Room 
pursuant  to  15  CFR  2006.13,  except 
confidential  business  information 
exempt  from  public  inspection  in 
accordance  with  15  CFR  2006.15. 
Confidential  business  information 
submitted  in  accordance  with  15  CFR 
2006.15  must  be  clearly  marked 
"BUSINESS  CONFIDENTIAL"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  on  each  of  20  copies,  and  must  be 
accompanied  by  a  nonconfidential 
summary  of  the  confidential 
information.  The  nonconfidential 
summary  will  be  placed  in  the  file  that 
is  open  to  public  inspection.  An 
appointment  to  review  the  docket  may 
be  made  by  calling  Brenda  Webb  (202) 
.395-6186.  The  USTR  Reading  Room  is 
open  to  the  public  from  10  a.m.  to  12 
noon  and  1  p.m.  to  4  p.m.,  Monday 
through  Friday  and  is  located  in:  Room 
101,  Office  of  the  United  States  Trade 
Representative,  600  17fh  Street,  NW., 
Washington,  DC  20506. 
Irving  A.  Williamson, 
Chairman.  Section  30J  Commitlet^. 
|FR  Doc.  95-939  Filod  1-12-95:  8:45  ami 
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[Docket  No.  301-94] 

Request  for  Public  Comment 
Conceming  Proposed  Determinations 
and  Ac.kn  Pursuant  to  Section  301: 
Europec2ii  Community  Banana  Import 
Regime 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Request  for  public  comment 
concerning  (1)  whether  acts,  policies, 
and  practices  of  the  European  Union 
(EU)  are  actionable  under  section  301  (a) 
or  (b)  of  the  Trade  Act  of  1974,  as 
amended  (Trade  Act);  and  (2)  if  so,  what 
action,  if  any,  should  be  taken  pursuant 
to  section  301(c)  of  the  Trade  Act. 

SUMMARY:  The  USTR  seeks  public 
comment  concerning  upcoming 
determinetions  pursuant  to  .section  304 
and  possible  action  pursuant  to  section 
301  of  the  Trade  Act  with  respect  to  the 
investigation  of  the  EU's  trade  regime 
regarding  importation  of  bananas. 


DATES:  Written  comments  from  the 
public  are  due  on  or  before  12  noon,  on 
Friday,  February  10,  1994. 
ADDRESSES:  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW.,  Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Kaska,  Director  for  European 
Services  and  Agriculture,  (202)  39.5- 
3320;  or  Irving  Williamson.  Deputy 
General  Counsel,  (202)  39,5-3432. " 
SUPPLEMENTARY  INFORMATION:  On 
October  17,  1994,  pursuant  to  section 
302(a)  of  the  Trade  Act.  the  USTR 
initiated  an  investigation  of  the 
following  practices  of  the  EU:  (1) 
Council  Regulation  (EEC)  No.  404/93 
and  related  rules  implementing  a 
Community  banana  policy 
di.scriminating  against  U.S.  banana 
marketing  companies  importing  bananas 
from  Latin  America,  including  a 
restrictive  and  discriminatory  licensing 
scheme  designed  to  transfer  market 
share  to  firms  traditionally  trading 
bananas  from  African,  Caribbean  and 
Pacific  (AGP)  sources  and  from  EU 
overseas  territories  and  dependencies; 
and  (2)  the  March  29,  1994  Framework 
Agreement  on  Bananas  between  the  EU 
and  Colombia,  Costa  Rica,  Nicaragua 
and  Venezuela  (Framework  Agreement). 
By  Federal  Register  notice  dated 
October  24,  1994  (59  FR  53495).  USTR 
requested  public  comment  on  the  issues 
raised  in  the  petition.  The  co:Tnnent 
period  was  subsequently  extended  by  a 
Federal  Register  Notice  dated 
November  21,  1994  (59  FR  60026). 

Since  initiation  of  the  investigation, 
the  USTR  has  conducted  consultations 
and  bilateral  discussions  with  the  EU 
concerning  the  issues  in  the  petition. 
The  USTR  also  requested  the  EU  to 
delay  implementation  of  the  Framework 
Agreement  because  implen,'-:itation 
would  aggravate  the  harm  c.ijsed  hy 
Regulation  404.  These  efforts  have  failed 
to  liring  about  reform  of  the  EU 
practic^es. 

Section  304(a)  of  the  Trade  Act 
provides  that  in  each  investigation 
initialed  under  section  302  of  the  Trade 
Act.  the  USTR  must  determine  whether 
the  act,  policy  or  practice  is  actionable 
under  section  301.  The  USTR  requests 
comments  from  the  public  by  February 
10,  1995  regarding  the  actionability 
under  .section  301  of  the  EU  practices 
referred  to  above. 

If  this  determination  is  affirmative, 
the  USTR  must  also  determine  what 
action  would  be  appropriate  under 
subsection  (a)  or  (b)  of  section  301. 
Actions  that  would  be  permitted  in  the 
case  of  a  positive  determination  with 
respect  to  the  EU  include  action  to 
suspend,  withdraw  or  prevent  the 


application  of  benefits  of  trade 
agreement  concessions  to  the  EU; 
imposition  of  duties  or  other  import 
restrictions  on  goods  of  the  EU  or  fees 
or  restrictions  on  services  of  the  EU;  and 
restriction  or  denial  of  service  sector 
access  authorizations  with  respect  to 
sen,  ices  of  the  EU.  The  USTR  requests 
i.omments  from  the  public  by  February 
10,  1995  regarding  the  appropriateness 
of  such  actions,  including  identification 
of  goods  or  services  of  the  EU  to  which 
such  measures  might  appropriately  be 
applied,  as  well  as  identification  of 
other  measures  which  could  be  taken 
with  respect  to  trade  of  the  El.'. 

Public  Comment 

Comments  must  be  filed  in 
accordance  w  ith  the  requirements  s»'t 
forth  in  15  CFR  2006.8(b)  {55FR  20593) 
and  must  be  filed  by  12  noon,  Friday, 
February  10,  1995.  Comments  must  be 
in  English  and  provided  in  twenty 
copies  to:  Sybia  Harrison.  Office  of  the 
General  Counsel.  Room  223.  USTR,  600 
17lh  Street.  NW,  Washington,  DC  20506. 

Comments  will  be  placed  in  a  file 
(Docket  301-94)  open  to  public 
inspection  in  the  USTR  Reading  Room 
pursuant  to  15  CFR  2006.13,  except 
confidential  business  information 
exempt  from  public  inspection  in 
accordance  with  15  CFR  2006.15. 
Confidentia!  bu.siness  information 
submitted  in  accordance  with  15  CFR 
2005.15  must  be  clearly  marked 
■BUSINESS  CONFIDENTIAL"  in  a 
contrasting  color  ink  at  the  top  of  e.'Ji.h 
page  on  each  of  20  copies,  and  must  be 
accompanied  by  a  nonconfidenti.jl 
summary  of  the  confidential 
information.  The  nonconfidential 
summary'  shall  be  placed  in  the  file  that 
is  open  to  public  inspection.  An 
appointment  to  review  the  docket  may 
be  made  by  calling  Brenda  Webb  (202) 
39.5-6186  The  USTR  Reading  Room  is 
open  to  the  public  from  10  a.m.  to  12 
noon  and  1  p.m.  to  4  p.m.,  Monday 
through  Friday,  and  is  located  in:  Room 
101,  Office  of  the  United  States  Trade 
Representative.  600  17th  Street.  NW.. 
Washington.  DC  20506. 
Irving  A.  Williamson. 
Chairman.  Section  301  Committr^ 
iFR  D(K..  ^5-9.''R  Fik'd  1-12-95:  8:45  om| 
BH.UNG  COOE  31W-01-M 
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Generalizi  k1  System  of  Preferences 
(GSP);  Initiation  of  a  Review  to 
Consider  the  Designation  of  Moldova 
as  a  Beneficiary  Developing  Country 
Under  the  GSP;  Solicitation  of  Public 
Comment  J  Relating  to  the  Designation 
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the  designation  criteria. 
INFORMATION  CONTACT: 

ittee.  Office  of  the  United 
Representative,  600  17th 
Room  513,  Washington. 
.  The  telephone  number  is 


information:  The  Trade 
Committee  (TPSQ  has 
review  to  determine  if 
r  leets  the  designation  criteria 
law  and  should  be 
as  a  beneficiary  developing 
purposes  of  the  GSP,  which 
for  in  the  Trade  Act  of  1974, 
(19  U.S.C.  2461-2465).  The 
criteria  are  listed  in  sections 
(b)  and  502(c)  of  the  Act. 
parties  are  invited  to  submit 
regarding  the  eligibility  of 

designation  as  a  GSP 
.  The  designation  criteria 
determinations  related  to 
i  on  in  commodity  cartels. 
1  treatment  provided  to  other 
countries,  expropriation 
c(|mpensation.  enforcement  of 
s.  support  of  international 
and  protection  of 
Uy  recognized  worker 
practices  taken  into 
to  the  extent  of  market 
;oods  and  services, 
practices  and  protection  of 
property  rights, 
must  6e  submitted  in  15 
inglish,  to  the  Chairman  of 
Spbconimittee,  Trade  Policv 
ittee,  600  17th  Street.  N.'W.. 
Washington,  D.C.  20506. 
must  be  received  no  later 
.  on  Wednesday,  March  1. 

ion  and  comments 
regarding  Moldova  will  be 
)ublic  inspection  bv 

with  the  staff  of  the  USTR 
ding  Room,  except  for 
granted  "business 
1"  status  pursuant  to  15  CFR 
he  document  contains 


Otler 
r€  ate  i 


business  confidential  information,  15 
copies  of  a  nonconfidential  version  of 
the  submission  along  with  15  copies  of 
the  confidential  version  must  be 
submitted.  In  addition,  the  submission 
should  be  clearly  marked  "confidential" 
at  the  top  and  bottom  of  each  and  every 
page  of  the  document.  The  version 
which  does  not  contain  business 
confidential  information  (the  public 
version)  should  also  be  clearly  marked 
at  the  top  and  bottom  of  each  and  every 
page  (either  "public  version"  or  "non- 
confidential"). 
Frederick  L.  Montgoniery. 
Chairman,  Trade  Policy  Staff  Committee. 
[FR  Doc.  95-882  Filed  1-12-95:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35198;  File  No.  600-24] 

Self-Regulatory  Organizations;  Delta 
Government  Options  Corp.;  Notice  of 
Filing  and  Order  Approving 
Application  for  Extension  of 
Temporary  Registration  as  a  Clearing 
Agency 

January  6,  1995. 

On  December  28.  1994.  Delta 
Government  Options  Corporation 
("Delta")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  request  pursuant  to  Section  19(a) »  of 
the  Securities  Exchange  Act  of  1934 
("Act")  for  extension  of  its  registration 
as  a  clearing  agency  under  Section  17A2 
of  the  Act  for  a  period  of  two  years. ^  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  from 
interested  persons  and  to  grant  Delta's 
request  for  an  extension  of  its  temporary 
registration  as  a  clearing  agency  through 
January  31.  1997. 

On  January  12. 1990.  the  Commission 
granted  Delta's  application  for 
registration  as  a  clearing  agency 
pursuant  to  Sections  17A(b)(2)  and  19(a) 
of  the  Act*  on  a  temporary  basis  for  a 
period  of  thirty-six  months.^  On 
Februar>'  11. 1993.  the  Commission 
approved  Delta's  request  for  an 
extension  of  its  temporary  registration 
as  a  clearing  agency  through  January  12. 
1995.^  Delta  now  requests  that  the 


'15  U.S.C  78$(a)(l)  (1988). 

^  15  U.S.C.  76q-l  (1988). 

'Letter  from  Kathryn  V.  Nata)e.  Morgan.  Lewis  ft 
Boci(ius.  to  lerry  W.  Carpenter.  Assistant  Director. 
Division  of  Market  Regulation.  Conunission 
(December  28, 1994). 

M  5  U.S.C.  78q-l  (b)(2)  and  78s(a)  (1988). 

"^  Securities  Exchange  Act  Release  No.  2761 1 
(Januan-  12.  1990).  55  FR  1890  [File  No.  600-24). 

"Securities  Exchange  Act  Release  No.  31856 
(February  11.  1993).  59  FR  9005  |Fi)e  No.  600-24]. 


Commission  grant  an  extension  of  its 
original  order  granting  Delta  temporary 
registration  as  a  clearing  agency  subject 
to  the  same  terms  and  conditions  for  a 
period  of  two  years. 

As  discussed  in  detail  in  the  order 
granting  Delta's  initial  temporary 
registration  as  a  clearing  agency.^  one  of 
the  primary  reasons  for  Delta's 
registration  is  to  enable  it  to  provide  for 
the  safe  and  efficient  clearance  and 
settlement  of  transactions  involving  the 
over-the-counter  ("OTC")  trading  of 
options  on  U.S.  Treasury  securities. 
Delta  has  functioned  effectively  in  this 
capacity  as  a  registered  clearing  agency 
for  the  past  five  years.  In  light  of  Delta's 
past  performance,  the  Commission 
believes  that  Delta  has  the  capacity  to 
comply  with  the  statutory  obligations 
set  forth  under  Section  17A{b)(3)  of  the 
Act  8  as  the  prerequisites  for  registration 
as  a  clearing  agency.  Comments 
received  during  Delta's  temporary 
registration  will  be  considered  in 
determining  whether  Delta  should 
receive  permanent  registration  as  a 
clearing  agency  under  Section  17A(b)  of 
the  Act.s 

Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  WTitten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington,  D.C.  20549.  Copies  of  the 
su'omission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  request  for  extension 
of  temporary  registration  as  a  clearing 
agency  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
requested  extension  between  the 
Commission  and  any  person,  otlior  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  provisions  of 
5  U.S.C.  §  552,  will  be  available  for 
inspection  and  copying  in  tlie 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW.,  Washington.  D.C. 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  Delta.  All 
submissions  should  refer  to  File  No. 
600-24  and  should  be  submitted  by 
February  3. 1995. 

Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  Delta's  request 
for  extension  of  temporary  registration 


'  Supra  note  5. 

»15  U.S.C.  78q-l(b)(3)  (1983). 

■■'15  U.S.C78q-l(b)(1988). 


as  a  clearing  agency  is  consistent  with 
the  Act  and  in  particular  with  Section 
17Aofthe  Act. 

It  is  Therefore  Ordered,  that  Delta's 
temporary  registration  as  a  clearing 
agency  (File  No.  600-24)  be,  and  hereby 
is,  e.xtended  through  January  31,  1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary 
jFR  Doc.  95-913  Filed  1-12-95;  9;45  am) 
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[Rel.  No.  10-20823;  812-9322] 

Croft-Leominster  Income  Fund,  et  al.; 
Notice  of  Application 

January  9. 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Croft-Leominster  Income 
Fund  (the  "Fund"),  Leominster  Income, 
L.P.  (the  "Partnership"),  and  Croft 
Leominster,  Inc.  (the  "Adviser"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  17(b)  of  the  Act  for  an 
exemption  from  section  17(a)  of  the  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  that  would  permit  the 
exchange  of  shares  of  the  Fund  for 
portfolio  securities  of  the  Partnership. 
Thereafter,  the  Partnership  will  dissolve 
and  distribute  the  shares  it  received  in 
the  e.xchange  pro  rata  to  its  partners. 
FILING  DATES:  The  application  was  filed 
on  November  14,  1994.  Applicants  agree 
to  file  an  additional  amendment,  the 
substance  of  which  is  incorporated 
herein,  during  the  notice  period. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretarv'  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  3.  1995  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of^ervice. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary.   . 


<"17  CKR  200.30-3(a)(50)(i)  (1994) 


ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  N.W.,  Washington,  D.C.  20549. 
Applicants,  207  East  Redwood  Drive, 
Suite  802,  Baltimore.  Maryland  21202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  A.  Buescher,  Staff  Attorney,  at 
(202)  942-0573,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  ft-om  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Partnership  was  organized  in 
1991  as  a  limited  partnership  under 
Maryland  law.  It  has  not  been  registered 
under  the  Act  in  reliance  upon  section 
3(c)(1)  of  the  Act,  and  the  Partnership 
interests  have  not  been  registered  under 
the  Securities  Act  of  1933  (the 
"Securities  Act")  in  reliance  upon 
section  4(2)  thereof.  The  Adviser  is  the 
sole  general  partner  of  the  Partnership 
and  has  exclusive  control  over  the 
management  of  its  business.  The 
Adviser  has  maintained  an  investment 
in  the  Partnership  not  less  than  1%  of 
the  net  assets  of  the  Partnership,  and  is 
allocated  net  income,  gains,  and  losses 
of  the  Partnership  in  proportion  with  its 
investment. 

2.  The  Fund  is  one  of  two  initial 
series  of  the  Croft  Funds  Corporation,  an 
open-end  investment  company 
organized  under  Maryland  law  (the 
"Corporation").  The  Fund  filed  a 
notification  of  registration  under  the  Ad 
on  Form  N-8A  and  a  registration 
statement  under  the  Act  and  the 
Securities  Act  on  Form  N-lA  on  July 
22,  1994.  The  N-lA  registration 
statement  has  not  yet  been  lieclared 
effective,  and  no  offering  ol  shares  has 
commenced.  The  Adviser  will  at  t  as 
investment  adviser  to  the  Fund. 

3.  Applicants  propose  that  the 
Partnership  exchange  its  assets,  less 
funds  required  to  pay  the  liabilities  of 
the  Partnership,  for  shares  of  the  Fund. 
Thereafter,  the  Partnership  will  dissolve 
and  distribute  the  shares  of  the  Fund  it 
receives  to  its  partners  prn  rata.  The 
exchange  was  proposed  to  permit  the 
limited  partners  of  the  Partnership  to 
invest  in  a  larger  fund,  and  to  eliminate 
administrative  burdens,  filing 
requirements,  and  complicated 
allocation  calculations  currently  fat.ed 
bv  the  Partnership.  The  Fund  was 
designed  as  a  successor  investment 
vehicle  to  the  Partnership,  with 
investment  objectives  and  policies 
substantiallv  the  same  as  those  of  the 


Partnership.  The  same  persons  who 
selected  the  investments  for  the 
Partnership  will  select  them  for  the 
Fund. 

4.  The  Fund  will  be  sold  without  any 
load  or  sales  charge,  and  will  adopt  a 
plan  of  distribution  pursuant  to  rule 
12b-l  under  the  Act.  Under  the  rule 
12b-l  plan,  the  Fund  will  pay  a  rule 
12b-l  distribution  fee  of  up  to  0.25%  of 
its  average  daily  net  assets.  Applicants 
anticipate  that  shares  of  the  Fund  will 
be  marketed  to  essentially  the  same 
classes  of  persons  and  in  the  same 
manner  as  the  interests  in  the 
Partnership  have  been  marketed. 

5.  The  proposed  exchange  will  be 
effected  pursuant  to  an  agreement  and 
plan  of  reorganization  (the  'Plan  ")  to  be 
approved  by  the  limited  partners  of  the 
Partnership.  Under  the  Plan,  the 
portfolio  securities  of  the  Partnership 
will  be  acquired  at  their  independent 
"current  market  price.  "  as  defined  in 
rule  17a-7  under  the  Act.  The  Fund  will 
not  acquire  securities  that,  in  the 
opinion  of  the  Adviser,  would  result  in 
a  violation  of  the  Fund's  investment 
objectives,  policies,  or  restrictions.  Any 
remaining  securities  will  be  liquidated 
by  the  Partnership  for  cash  and  these 
proceeds  distributed  pro  rata  to  the 
partners  of  the  Partnership. 

6.  The  general  partner  of  the 
Partnership  will  consider  the 
desirability  of  the  exchange  from  the 
point  of  view  of  the  Partnership  and 
must  conclude  that  (a)  the  exchange  is 
in  the  best  interests  of  the  Partnership 
and  its  partners  and  (b)  upon  the 
exchange,  the  interests  of  the  partners  of 
the  Partnership  will  not  be  diluted  as  a 
result  of  the  exchange. 

7  The  board  of  directors  of  the  Fund 
will  consider  the  desirability  of  the 
exchange  from  the  point  of  view  of  the 
Fund,  and  a  majority  of  the  directors, 
including  a  majority  of  the  non- 
interested  dire<.tors.  must  conclude  tii.it 
(a)  the  exchange  is  desirable  as  a 
business  matter  from  the  point  of  view 
of  the  Fund,  (b)  the  exchange  is  in  the 
best  interest  of  the  Fund,  (c)  upon  the 
exchange,  the  interests  of  existing 
shareholders  of  the  Fund  will  not  be 
diluted  as  a  result  of  the  ex<  hange.  and 
(d)  the  terms  of  the  exchange  as 
reflected  in  the  Plan  have  been  desigr.ed 
to  meet  the  criteria  (ontained  in  set  tion 
17(b)  of  the  Ac:t. 

8.  The  exchange  will  not  l)e  etlet  ted 
unless:  (a)  the  registration  statements  ol' 
the  Fund  have  been  declared  ellective: 
(h)  the  limited  partners  of  the 
Partnership  have  approved  the  Plan  nn(\ 
an  amendment  to  the  partnership 
agreement  authorizing  the  gener.il 
partner  to  lake  such  actions  as  it  de»-nis 
ne<:essarv  or  .ippropriate  to  etfet  t  I  hi- 
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Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  AvX  generally 
prohibits  an  afflliated  person  of  a 
registered  ir  vestment  company  from 
selling  to  or  purchasing  from  such, 
investment  (  ompany  any  set nirity  or 
other  propel  ty.  The  Fund  and  the 
Partnership  nay  be  detjmed  to  be 
affiliated  pe  sons  of  each  other  because 
they  are  unt  er  the  common  control  of 
the  Adviser.  Thus,  the  projwsed 
exchange  mi  y  be  prohibited  by  section 
17(a).  Section  17(b)  authorizes  the  SEC 
toe.xempt  a  jroposed  transaction  from 
.section  17(a   if  evidence  establishes  that 
the  terms  of  he  transaction,  including 
the  consider  ition  to  be  paid  or  received, 
are  reasonah  e  and  fair  and  do  not 
involve  over  -eaching  on  the  part  of  anv 
person  conci  rned,  the  transaction  is 
consistent  with  the  policies  of  the 
registered  in  .estment  company,  and  the 


JMI 


transaction  is  consistent  with  the 
general  purposes  of  the  Act. 

2.  Applicants  believe  that  the 
proposed  transaction  satisfies  the 
criteria  of  section  17(b).  They  contend 
that,  because  the  Fund  and  the 
Partnership  have  similar  investment 
objectives  and  policies,  the  Fund  will 
attempt  to  assemble  a  portfolio  of 
securities  substantially  similar  to  that 
held  by  the  Partnership.  The  Fund  will 
acquire  the  Partnership's  portfolio 
securities  at  their  independent  "current 
market  price."  In  addition,  by  acquiring 
suitable  securities  from  the  Partnership, 
tbe  Fund  will  avoid  incurring  brokerage 
and  other  transactions  costs.  Applicants 
believe  that  neither  the  limited  partners 
nor  the  Adviser  will  be  in  a  position  to 
influence  the  valuation  of  the  securities 
acquired  by  the  Fund.  Applicants 
believe  that  the  exchange  can  be  viewed 
as  a  change  in  the  form  in  which  the 
assets  are  held,  rather  than  as  a 
disposition  giving  rise  to  section  17(a) 
concerns. 

Fur  the  Commission,  by  the  Division  of 
hivoslment  Managpmcnt.  under  delogatetl 
authority 

Margaret  H.  McFarland, 

Deputy  SecKtary 

|FR  Doc.  95-914  Filed  1-12-95;  8:4S  ami 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Economic  Injury  Disaster 
Loan  Area  »8423] 

Pennsylvania;  Declaration  of  Disaster 
Loan  Area 

Blair  County  and  the  contiguous 
counties  of  Bedford,  Cambria,  Centre, 
Clearfield,  and  Huntingdon  in  the  State 
of  Pennsylvania  constitute  an  economic 
injury  disaster  area  as  a  result  of 
damages  caused  by  a  fire  which 
occurred  on  December  16,  1994  in 
Logan  Township.  Eligible  small 
businesses  without  credit  available 
elsewhere  and  small  agricultural 
cooperatives  without  credit  available 
elsewhere  may  file  applications  for 
economic  injury  assistance  until  the 
close  of  business  on  October  10, 1995  at 
the  address  listed  below:  U.S.  .Small 
Business  Administration,  Disaster  Area 
1  Office,  3flO  Rainbow  Blvd.  South,  .3rd 
Floor,  Niagara  Falls,  NY  14303,  or  other 
locally  announced  lo<:ations.  The 
interest  rate  for  eligible  small  businesses 
and  .small  agricultural  cooperatives  is  4 
percent. 

(Ciitalof;  of  I^eiitTiil  Domestic  Assistance 
Program  No.  .59002.) 


Dated;  lanuary  9. 1995 
Philip  Lader, 

Administrator 

|FK  Doc.  95-«91  Filed  1-12-95:  8:45  ami 
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Hartford  District  Advisory  Council 
Meeting;  Public  Meeting 

The  U.S.  Small  Business 
Administration  Hartford  District 
Advisory  Council  will  hold  a  public 
meeting  at  8:30  a.m.  on  Monday, 
January  23,  199,5,  at  2  Science  Park, 
New  Haven,  Connecticut  06511,  to 
di.scuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  L'.S. 
Small  Business  Administration,  or  other 
present. 

For  further  information,  write  or  call 
Ms.  Jo-Ann  Van  Vechten,  District 
Director,  U.S.  Small  Business 
Administration.  330  Main  Street, 
Hartford,  Connecticut  06106,  (203)  240- 
4670. 

Dated:  January  9, 1995 
Dorothy  A.  Overal, 

Director.  Office  nfAdvisary  Council 

|FK  Doc.  95-892  Filed  1-12-95;  8:45  ami 
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Vermont  District  Advisory  Council 
Meeting 

The  U.S.  Small  Business 
Administration  Vermont  District 
Advisory  Council  will  hold  a  public 
meeting  at  2  p.m.  on  Mondav.  Januarv 
30,  1995,  at  the  Vermont  Chamber  of' 
Commerce,  Granger  Road,  Berlin, 
Vermont,  to  discuss  such  matters  as  may 
be  presented  by  members,  staff  of  the 
U.S.  Small  Business  Administration,  or 
other  present. 

For  further  information,  write  or  call 
Mr.  Kenneth  A.  Silvia,  District  DiiiMtor, 
U.S.  Small  Business  Administration, 
Federal  Building.  87  State  Street,  P.O. 
Box  605,  Montpelier.  Vermont  05601. 
(K02) 828-4422. 

Dated:  January  4. 1995 
Dorotliy  A.  Overal, 

Director.  Office  of  Advisory  Cuuntil. 
ji-R  Doc.  95-840  Filed  1-12-9.5:  8:45  ani| 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CGD  95-003J 

Prevention  Through  People 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice;  reque.st  for  comments. 


SUMMARY:  The  Coast  Guard  announces 
the  establishment  of  a  task  group  formed 
by  the  Chief,  Office  of  Marine  Safety, 
Security  and  Environmental  Protection, 
to  assess  how  to  improve  safety  and 
pollution  prevention  through 
improvements  in  areas  where  people  are 
the  major  factor  in  accidents.  The  task 
group's  purpose  will  be  to  develop  a 
long-term  strategy  for  the  Coast  Guard 
"Prevention  Through  People"  program 
which  stresses  solutions  outside  the 
regulatory  process. 

ADDRESSES:  Comments  may  be  mailed  to 
CDR  Craig  Bone,  Commandant  (G-MS), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SVV.,  Washington,  DC 
20593-0001,  or  may  be  made  by 
telephone  at  (202)  267-6827,  or  by  fax 
at  (202) 267-4547. 
FOR  FURTHER  INFORMATION  CONTACT: 
CDR  Craig  Bone,  Commandant  (G-MS), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SVV.,  Washington,  DC 
20593-0001,  telephone  (202) 267-6827. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  invites  suggestions 
and  recommendations  giving  insight  on 
where  processes  or  people-issues  have  a 
potential  for  improved  safety  or 
efficiencies,  either  because  of  changes 
by  the  Coast  Guard  or  by  industry. 
Interested  persons  submitting  comments 
should  submit  them  to  the  Coast  Guard 
where  indicated  under  ADDRESSES. 

Background  and  Purpose 

The  analyses  of  marine  casualties 
which  have  occurred  over  the  past  30 
years  have  prompted  the  safety  regime 
of  the  international  maritime 
commimity  to  evolve  from  one  based 
primarily  upon  technical  requirements, 
to  one  which  recognizes  the  importance 
of  the  human  element  in  the  system. 
This  analyses  indicates  that  65  to  80 
percent  of  casualties  are  caused  by 
people.  The  maritime  safety  and 
pollution  prevention  programs  have 
spent  the  majority  of  available  resources 
addressing  design  requirements  and 
technical  "fixes"  to  eliminate  the 
"human  element"  or  to  provide 
redundancy  and  alarms  which  can 
actually  result  in  the  need  for  increased 
technical  skills  of  the  operating 
personnel.  These  initiatives  have  been 
mostly  successful  but,  human  factors 
and  people  issues  still  dominate 
casualty  cases.  Consequently,  it  is 
necessary  to  better  address  the  root 
causes  of  safety  and  pollution  problems 
and  to  address  them  properly  with 
adequate  resources. 

Historically,  the  international 
maritime  community  has  approached 


maritime  safety  from  a  predominantly 
technical  perspective.  The  conventional 
wisdom  was  to  apply  engineering  and 
technological  solutions  to  promote 
safety  and  minimize  the  consequences 
of  marine  casualties.  Accordingly, 
international  standards  have  addressed 
equipment  requirements  such  as  the 
type  and  amount  of  lifesaving  and 
firefighting  apparatus  required  on  board. 
Design  requirements  such  as 
protectively  located  segregated  ballast 
tanks,  double  hulls,  and  improved 
steering  gear  standards  have  been 
adopted  to  make  the  operation  of 
tankers  safer  and  to  minimize  the  extent 
of  pollution  in  the  event  of  a  casualty. 
Innovations  in  structural  fire  protection 
engineering  have  significantly  improved 
the  fire  safety  of  today's  modern  cruise 
vessels.  State-of-the-art  electronics  have 
had  a  profound  effect  on  the  accuracy  of 
navigation.  Finally,  advances  in 
materials  and  computer  assisted 
construction  techniques  have  improved 
quality  and  reliability  throughout  the 
industry. 

Despite  these  engineering  and 
technological  innovations,  significant 
marine  casualties  continue  to  occur.  To 
further  reduce  casualties,  the  role  of 
"human  error"  in  the  maritime  safety 
equation  has  been  evaluated.  The  terni 
"human  error"  may  be  broadly  defined 
as  the  acts  or  omissions  of  personnel 
which  adversely  affect  the  proper 
functioning  of  a  particular  system,  or 
the  successful  performance  of  a 
particular  task.  As  indicated,  recent 
studies  have  suggested  that  in  excess  of 
80  percent  of  all  high-consequence 
marine  casualties  may  be  directly  or 
indirectly  attributable  to  "human  error." 
The  term  "human  factors  '  may  be 
defined  as  the  study  and  analysis  of  the 
design  of  the  equipment,  and  the 
interaction  of  the  equipment  and  the 
human  operator,  and  most  importantly, 
the  procedures  the  crew  and 
management  follow.  The  purpose  of 
studying  human  factors  is  to  identify 
how  the  crew,  the  owner,  operator,  ihe 
classification  societies,  and  the 
regulator}'  bodies  can  each  work  to  sever 
the  chain  of  errors  which  are  associated 
with  every  marine  casualty. 

Consequently',  the  international 
maritime  community  has  started  to 
emphasize  participatory  shipboard 
management.  As  noted  by  the 
International  Chamber  of  Shipping  and 
the  International  Shipping  Federation, 

|T]he  task  facing  all  shipping  companies  is 
to  minimize  the  scope  for  human  decisions 
to  contribute,  directly  or  indirectly,  to  a 
casualty  or  pollution  incident.  Decisions 
made  ashore  can  be  as  important  as  those 
made  at  sea.  and  there  is  a  need  to  ensure 
that  ever\'  action  affecting  safety  or  the 


prevention  of  pollution,  taken  at  any  level 
within  the  company,  is  l)ased  upon  sound 
understanding  of  its  consequences 

There  is  a  clear  need  to  critically 
address  people-issues.  The  issues  must 
be  addressed,  not  only  from  the 
traditional  man  and  machine  interface 
and  ergonomics  aspects,  but  must  also 
include  an  as.sessment  of  entire 
processes  including  navigating  the 
vessel,  cargo  loading  and  unloading, 
and  responding  to  emergencies. 

The  Coast  Guard  study  team  will 
consult  with  industry,  including  vessel 
operators  and  crew  as  well  as  cargo 
transfer  operators,  to  obtain  insight  on 
where  processes  or  people-issues  have  a 
potential  for  improved  safety  or 
efficiencies,  either  because  of  changes 
by  the  Coast  Guard  or  by  industry. 
Small  study  groups  may  be  formed,  il 
appropriate,  and  public  meetings  max 
be  held  to  get  input  from  a  broad 
interest  base.  If  the  Coast  Guard  de<.ides 
to  hold  a  public  meeting,  the  date  and 
time  will  be  announced  by  a  later  notice 
in  the  Federal  Register. 

Dated:  January  5.  1995 
J.C.  Card, 

Hear  Admiral.  I '  S  Const  Cuurd  Chii't.  OUite 

of  Marine  Safety.  Security  and  Environmental 

Protection 

jFK  Doc.  95-94h  Fileji  1-12-95.  8:45  iiirl 
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Federal  Aviation  Administration 

(Summary  Notice  No.  PE-95-2] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY;  Federal  Aviation 
Administration  (FAA),  DOT 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14CFRPart  11).  this 
notice  contains  a  summan,  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summar\ 
is  intended  to  affect  the  legal  status  of 
any  petition-or  its  final  disposition. 
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ine, 

f  Counsfl  for  {le^iilations. 

Petitions  foi  Exemption 

27720 

ircrafl  Associates,  Inc. 
I  he  FAR  Affected:  14  CFR 


of  Relief  Sought:  To  allow 
Associates,  Inc..  to  operate  its 
31-350  Chieftain, 
number  NlOOEM.  for  a 
to  exceed  36  months,  with 
station  numbers  positioned 
ing  on  each  side  of  the 
d  on  the  top  of  the  right 
aottom  of  the  left  wing, 
iircraft  is  repainted. 

27808 
kolaus  Steigler,  Inc. 
he  FAR  Affe<:ted:  14  CFR 

1) 

of  Relief  Sought:  To  allow 

Steigler,  Inc..  to  be  eligible 

Comfnercial  Operator  certificate 

135  ofthe  FAR  without 

izenship  requirements. 

27929 

irline  Training  Center 
nc. 
of  ihe  FAR  Affected:  14  CFR 
)(i),  (ii),and2(iii) 
of  Relief  Sought:  To  pennit 
ining  Center  Arizona,  Inc., 
ots  to  operate  aircraft  for 
airwork  within  50 


citiz 


Ta 
pile 


solo  I 


nautical  miles  of  Phoenix  Goodyear 
Airport  prior  to  receiving  instruction 
required  by  the  above  mentioned 
sections  of  the  FAR.  This  exemption 
is  requested  due  to  airspace 
restrictions  surrounding  Phoenix 
Goodyear  Airport. 

Docket  No.:  27931 

Petitioner:  Mr.  Edward  Thornton 

Sections  ofthe  FAR  Affected:  14  CFR 
61.27 

Description  of  Relief  Sought:  To  permit 
the  reissuance  of  Edward  R. 
Thornton's  pilot  certificate  at  the 
grade  of  commercial  pilot  on  the  basis 
of  oral  tests  and  flight  checks  without 
written  testing.  Reissuance  is 
net;essary  because  Mr.  Thornton 
erroneously  surrendered  his  ATP 
certificate  for  cancellation  instead  of 
requesting  issuance  of  a  certificate  of 
a  lower  grade. 

Docket  No.:  27966 

Petitioner:  Reeve  Aleutian  Airways.  Inc. 

Sections  ofthe  FAR  Affected:  14  CFR 
121.356(a) 

Description  of  Relief  Sought:  To  permit 
Reeve  Aleutian  Airways.  Inc..  to 
operate  its  Lockheed  L-188  aircraft 
without  TCAS-II  installed  within 
Alaska  and  foreign  Airspace  (as 
approved  by  foreign  civil  aviation 
authorities). 

Docket  No.:  27992 

Petitioner:  Learjet,  Inc. 

Sections  ofthe  FAR  Affected:  14  CFR 
25.832 

Description  of  ReHef  Sought:  To  allow 
Learjet,  Inc.,  to  type  certificate  the 
Model  45  airc:raft  without  incurring 
the  performance  and  cost  penalties 
that  would  be  inherent  in  the 
installation  of  ozone  converting 
equipment  carried  to  comply  with  the 
cabin  ozone  concentration  limits  of 
§25.832.  This  request,  if  granted, 
would  permit  the  petitioner  a 
permanent  exemption  applicable  to 
the  Model  45  aircraft  from  the 
requirements  of  §  25.832,  as  amended 
by  Amendment  25.56. 

Dispositions  of  Petitions 

Docket  No.:  OOaSW 

Petitioner:  Bell  Helicopter  Textron.  Inc. 

Sections  ofthe  FAR  Affected:  14  CFR 
29.1303(g)(1) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  use  of  a  stand- 
by attitude  indicator  that  is  usable 
through  pitch  attitudes  of  +  or  -60 
degrees  for  the  Bell  Helicopter 
Textron.  Inc.,  Model  412  series 
transport  category  helicopter. 

Grant,  November  14,  1994,  Exemptiuii 
No.  5985 

Docket  No.:  26149 

Petitioner:  Boeing  Commercial  Airplane 
Group 


Sections  ofthe  FAR  Affected:  14  CFR 
21.197 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5600,  which  allows  Boeing  to  conduct 
training  of  its  pilot  flight  crew 
personnel  while  operating  under 
special  flight  permits  issued  for  the 
purpo.se  of  production  flight  testing. 

Grant,  December  6,  1994,  Exemption 
No.  5600A 

Docket  No.:  27435 

Petitioner:  Air  France 

Sections  ofthe  FAR  Affected:  14  CFR 
129.18 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5799.  as  amended,  which  permits  Air 
France  to  operate  Concorde  Aircraft 
that  are  not  equipped  with  an 
approved  traffic  alert  and  collision 
avoidance  system  (TCAS  II). 

Partial  Grant,'December  15,  VJ94, 
Exemption  No.  57998 

Docket  No.:  27482 

Petitioner:  Airflite,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.57(d) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  pilots 
employed  by  Airflite  who  hold  an 
Airline  Transport  Pilot  (ATP) 
c:ertificate,  to  agt  as  pilot  in  command 
(PIC)  of  aircraft  carrying  passengers  at 
night  without  having  made  at  least 
three  takeoffs  and  landings  to  a  full 
stop,  at  night,  during  the  preceding  90 
days  in  the  category  and  cla.ss  of 
aircraft  in  which  the  pilot  is  to  act  as 
PIC. 

Denial,  October  11.  1994,  Exemption 
No.  5976 

Docket  No.:  27918 

Petitioner:  Alaska  Helicopters,  Inc. 

Sections  ofthe  FAR  Affected:  14  CFR 
133.19(a)  and  133.51 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Alaska 
Helicopters,  Inc.,  to  perform  external- 
load  operations  in  Canadian- 
registered  rotorcraft. 

Grant.  December  13.  1994,  Exemption 
No.  5998 

jFK  Doc.  95-952  Filed  1-12-95;  8:43  ;iml 
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[Summary  Notice  No.  PE-Q5-3] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  1 1),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  be  received  on  or 
before  February  2.  1995. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  ofthe 
Chief  Counsel,  Attn;  Rule  Docket  (AGC- 
200),  Petition  Docket  No. .  800 

Independence  Avenue.  SW., 
Washington.  D.C.  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  {AGC-200),  Room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA, 
800  Independence  Avenue,  SW.. 
Washington,  D.C.  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  D.  Michael  Smith,  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington.  DC  20591; 
telephone  (202)  267-7470. 

Tnis.noti(.e  is  published  pursuant  to 
paragraphs  (<),  (e).  and  (g)  of  §11.27  of 
Part  11  ofthe  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issue<)  m  Washington.  DC.  on  )iinii;irv  5. 
1995 

Donald  P.  Byrne, 
Assistant  i'.htfl  Counsfl  jnr  ne-^uUitions 

Petitions  for  Exemption 

Docket  No..  27878 

Petitioner  Mr  John  P  Riordan 

Sections  ofthe  FAR  Affected:  14  CFR 
121.383(c) 

Description  of  Relief  Sought:  to  permit 
Mr  Riordan  to  serve  as  a  pilot  in  an 
airphne  engaged  in  operations  under 
part  121  of  the  FAR  after  reaching 
your  fiOfh  birthday 

Dispositions  of  Petitions 

Docket  No.:  18324 
Petitioner-  American  Airlines 
.Sections  of  the  FAR  Affected:  14  CFR 
43.3(a)  and  121.709(b)(3) 


Description  of  Relief  Sought/ 
Disposition:  To  extend  Exertiption  No. 
2678,  as  amended,  which  allows 
American  Airlines'  properly  trained 
and  certificated  flight  engineers  to 
stow  passenger  supplemental  oxygen 
masks  during  flight,  and  to  make  an 
entry  in  the  aircraft  maintenance 
logbooks  in  reference  to  that  function. 

Grant,  November  30,  1994.  Exemption 
No.  26781 

Docket  No.:  25628 

Petitioner:  Moody  Aviation 

Sections  ofthe  FAR  Affected:  14  CFR 
appendix  A  of  part  141 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5032,  as  amended,  which  permits 
Moody  Aviation  to  continue  to 
graduate  a  part  141  student  with  a 
"night  flying  prohibited"  limitation 
on  the  private  pilot  certificate. 

Grant.  November  15.  1994,  Exemption 
No.  5032C 

Docket  No.:  26936 

Petitioner:  Woods  Air  Fuel,  Inc. 

Se«:tions  ofthe  FAR  Affected:  14  CFR 
91.9(a) 

Dest.ription  of  Relief  Sought/ 
Disposition:  To  permit  Woods  Air 
Fuel,  Inc.,  to  operate  its  Douglas  DC- 
6A  aircraft,  serial  number  43522  and 
registration  number  N861TA,  at  a  5 
percent  increased  zero  fuel  and 
landing  weight  for  the  purpose  of 
distributing  fuel  by  air  .senic  e  under 
the  terms  of  part  125  of  the  FAR. 

Grant.  November  9.  1994.  Exemption 
No.  5984 

Dof:ket  No.:  27617 

Petitioner:  American  Airsport 
Association 

.Sections  of  the  FAR  Affected;  14  CFR 
103.1(a).  (b).  and  (e) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Amerii  an 
Airsport  Association  to  operalp 
powered,  two-place  ultralight  vehicles 
that  weigh  less  than  500  pounds,  haxe 
a  fuel  capacity  not  exceeding  10  L'.S 
gallons,  are  not  capable  of  more  than 
90  miles  per  hour  at  full  power  in 
level  flight,  and  have  .'i  power-off  stall 
speed  of  40  miles  per  hour  ur  less, 
with  one  or  two  occupants,  for 
recreational,  sport,  and  instructional 
purposes. 

Denial,  November  25,  1994.  Exemption 
No.  5990 

Docket  No.  27826 

Petitioner  Douglas  Airt  raft  Company 

SiH;tions  ofthe  FAR  Affee  fed:  14  CFR 
21.325(h)(1) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  export 
airworthiness  approvals  to  be  issued 
for  Class  I  products  for  Matrix 
Aeronautica  in  Tijuana.  Baja 
California.  Mexico. 


Grant,  November  23,  1994.  Exemption 
No.  5992 

|!"R  Doc.  95-95.3  FIUmI  1-12-95;  8  45  ami 

BILUNG  CODE  4910-13-M 


[Summary  Notice  No.  PE-95-4] 

Petitions  tor  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notii  e  of  petitions  for 
exemption  received  and  of  disposi1i»»iis 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  applic.'iiicjn, 
processing,  and  disposition  of  petitior.s 
for  exemptions  (14  CFR  Part  11).  thi-^ 
notice  tontnins  a  summary  of  certiiin 
petitions  seeking  reliwf  from  spec  ified 
requirements  ofthe  Federal  Aviation 
Regulations  (14  CFR  Chapter  1), 
dispositions  of  (.erf.3in  petitior.s 
previousK'  re'  ei\ed,  and  corrcc  ticjus. 
The  purpose  of  this  notic:e  is  to  im|iio\< 
the  public 's  awareness  of.  and 
partic:ipation  in.  this  aspect  of  FAA'v 
n^gulatorv  activities.  Neither  public  .itinii 
of  this  notice  nor  the  inc:lusioii  or 
omission  of  information  in  the  suiiucjirv 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  dispositicjn. 

DATES:  Comments  on  petitions  re<.ei\<'ci 
n.ust  identify  the  petition  doc;ket 
number  iinoived  and  must  t)e  reivivi-it 
on  or  bc;fore  January  30,  1995 

ADDRESSES:  Send  <  omments  on  any 
petition  in  triplicate  to;  Federul 
Aviation  Administration,  Ofl'ii.e  oj  th<- 
Chief  Counsel.  Attn;  Rule  Doc:kt!t  (AGC 

200),  Petition  Uoc;ket  No. .  80(1 

liidependenc:e  .Avenue,  .SW.. 
Washington.  D.C.  20591 

The  petition,  any  comments  reccivi-c! 
and  a  copy  of  any  final  disposition  .ire 
filed  in  the  assigned  regulatory  ci.»c  kt-t 
and  are  available  lor  examination  m  thi- 
Rules  Docket  (AFC-200).  Room  M1.5G 
FAA  Headquarters  Building  (FOB  lii.\' 
800  Independence  .\venue,  SW  . 
Washington.  DC.  20591.  telephone 
(202)267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  n.  Michael  Smith.  Office  ot 
Rulemaking  (.\RM-1).  Federal  Avi.nti.jr. 
Administration,  800  Independ-'m.e 
Avenue,  SW  .  Washington.  DC  2<l.-.'n 
telephone  (202) 267-7470 

This  notice  is  published  pursu.iit  lo 
paragraphs  (c).  (e).  and  (g)  of  §  11  27  o) 
Part  11  ofthe  FedtT.il  .\viation 
Hngulations  (14  CFR  Part  11) 
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Issued  in  Vfashington.  DC.  on  )anuary  5, 
1995. 
Donaid  P.  Byfne. 

Assistant  Chi  ^fCo 

Petitions  foi 
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Docket  No.: 
Petitioner:  5 
Sections  of 
part  121 
Description 
Sun  Cou 
exemptio 
compliance 
"Flight 
Limitations 
pending  j 
the  US 
would  re(|u 
and  com 
duty  peri 
and  rest 
attendant! 
Iransportc  t 

Disposition! 

Docket  No.: 

Petitioner 

Sections  of 
121.371(a 

Description 
Dispositicjn 
5005. as 
USAirto 
origina 
(OEM) 
perform 
maintena 
com  pone 
produced 
manufact 
Aerospac( 
Boeing 
757. and  i 
F-28  and 
USAir. 

Grmt 
.Mo.  50051 

Docket  No 

Petitioner 

Sections  of 
91.215(b) 

Description 
Dispositi 
military-  a 
operation  ; 
above  10 
(MSL)  wi 
transponc 

Grant 
No.  5156^1 

Docket  No.; 

Petitioner 

Sections  of 
93.123(a) 

Description 
Dispositi 
West  to 


28024 

un  Country  Airlines.  Inc. 

he  FAR  Affected:  14  CFR 


of  Relief  Sought:  To  allow 
rv  Airlines,  Inc.,  an 
from  the  March  1,  1995, 
date  of  the  final  rule 
endant  Duty  Period 
and  Rest  Requirements," 
icial  review  of  the  rule  in 
rict  Court.  The  final  rule 
ire  air  carriers,  air  taxi, 
n^ercial  operators  to  provide 
scheduling  limitations 
uirements  for  flight 
engaged  in  air 
ion  and  air  commerce. 
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1^203 


ounselfor  Regulations. 
Exemption 


of  Petitions 


25351 
ir 
e  FAR  Affected:  14  CFR 
and  121.378 
of  Relief  Sought/ 
:  To  extend  Exemption  No. 
ahiended.  which  allows 
itilize  certain  foreign 
uipment  manufacturers 
related  repair  facilities  to 
riaintenance.  preventive 
1  ice,  and  alterations  on  the 
ts.  parts,  and  appliances 
by  these  foreign 
rers  and  used  on  British 
BAC-111  andBAE-146. 
7-300.  B-737-400.  B- 
767-200ER.  and  Fokker 
•-100  aircraft  operated  by 


:B-73 


Decei  nber  29, 1994.  Exemption 


25506 

lartment  of  the  Navy 
he  FAR  Affected:  14  CFR 


en: 


of  Relief  Sought/ 

To  allow  certain  U.S. 
rcraft  to  condifct  flight 
in  designated  airspace 
100  feet  mean  sea  level 
ii  hout  having  to  operate  the 
ers  of  those  aircraft. 
Deceinber  29, 1994.  Exemption 

26101 
J  merican  West  Airlines.  Inc. 
he  FAR  Affected:  14  CFR 


of  Relief  Sought/ 
:  To  authorize  America 
operate  four  flights  (two 


ticn 


arrivals  and  two  departures)  at 
Washington  National  Airport  (DCA). 
These  "exemption  slots"  were  granted 
previously  to  Braniff  Airlines  under 
FAA  Exemption  No.  3927. 

Grant,  December  1,  1994,  Exemption 
No.  5133F 

Docket  No.:  26559 

Petitioner:  Helicopter  Association 
International 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(a) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  properly  trained 
pilots  to  exchange  liquid  oxygen 
(LOX)  containers  after  such  containers 
have  been  depleted. 

Grant.  December  16, 1994,  Exemption 
No.  6002 

Docket  No.:  26983 

Petitioner:  Martin  Aviation 

Sections  of  the  FAR  Affected:  14  CFR 
135.165(b)  (6)  and  (7) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Martin  Air  to 
operate  in  extended  overwater 
operations  using  a  single  operational 
high  frequency  (HF)  communications 
systems. 

Grant.  December  28.  1994,  Exemption 
No.  5598A 

Docket  No.:  27001 

Petitioner  Jetstream  Aircraft  Limited 

Sections  of  the  FAR  Affected:  14  CFR 
25.562(c)(5)  and  25.785(a) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5587.  as  amended,  which  allows 
Jetstream  Aircraft  Limited  exemption 
from  §§  25.562(c)(5)  and  25.785(a)  in 
regard  to  Head  Injury  Criterion  (HIC) 
for  front  row  passenger  seating  in 
Jetstream  Series  4100  airplanes. 

Partial  grant.  December  20,  1994. 
Exemption  No.  5587B 

Docket  No.:  27157 

Petitioner:  Domier  Luftfahrt  GmbH 

Sections  of  the  FAR  Affected:  14  CFR 
25.562(b)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Doniier 
Luftfahrt  GmbH  exemption  from    . 
§  25.562(bJ(2)  floor  distortion  test 

.  requirements  for  captain's  and  first 
officer's  seats  in  Domier  Model  328 
airplanes. 

Grant.  December  20,  1994,  Exemption 
No.  5704B 

Docket  No.:  27995 

Petitioner:  American  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
93.123(c)(2)  and  93.227(a) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  operations 
of  large  aircraft  in  certain  commuter 
slots  at  O'Hare  International  Airport 
(ORD)  and  John  F.  Kennedy 
International  Airport  (JFK).  These 


large  aircraft  currently  are  permitted 
to  operate  only  in  air  carrier  slots. 
Additionally,  American  requests  that 
the  FAA  exempt  the  non-use  of  its 
commuter  slots  currently  operated 
with  Aerospatiale/Alenia  (ATR) 
aircraft  from  the  use-or-lose 
requirement  of  §  93.227(a).  Finally, 
American  requests  the  use  of  extra 
sections  for  commuter  aircraft 
operations  at  ORD,  JFK,  and 
Washington  National  Airport  (DCA). 
pursuant  to  §§  93.123(b)  (3)  and  (4). 

Grant,  December  9,  1994,  Exemption 
No.  5996 

Docket  No.:  27978 

Petitioner:  Delta  Airlines.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1);  61.57(c)  and 
(d);  61.58(c)(1)  and  (d);  61.63(c)(2) 
and  (d)(2)  and  (3);  61.65(c).  (e)(2)  and 
(3),  and  (g):  61.67(d)(2);  61.157(d)(1) 
and  (2)  and  (e)(1)  and  (2):  61.191(c): 
and  appendix  A  of  part  61 

Description  of  Relief  Sought/ 
Disposition:  Ta  permit  Delta  to  use 
FAA-approved  simulators  to  meet 
certain  flight  experience  requirements 
of  part  61. 

Grant,  December  23.  1994.  E.xemption 
No.  5995 

|FK  Doc.  95-954  Filed  1-12-94:  8:45  ami 

BILLING  CODE  4910-13-M 

[Summary  Notice  No.  PE-85-5) 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Disposition  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


SUMMARY:  Pursuant  to  FA.A's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  spt^i  ified 
requirements  of  the  Federal  Avidtion    ' 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in.  this  aspect  of  F.AA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  Febniarv  2, 1995. 


ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200).  Petition  Docket  No. .  800 

Independence  Avenue,  SW., 
Washington.  D.C.  20591 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA). 
HOO  Independence  Avenue.  SW  , 
Washington.  DC  20591:  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
I).  Michael  Smith,  Office  of  Rulemaking 
(ARM-1),  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington.  DC  -20591, 
telephone  (202)  267-7470. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  §  1 1 .27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  DC.  on  Dei  umbt-r 
21.  1994. 
Donald  P.  Byrne. 

Assi>itanl  Chief  Cotinsi'l  hrHfiiiildtions 

Petitions  for  Exemption 

Docket  No.:  27609 

Petitioner:  Mr.  Aubrey  Mark  Shannon 

Sections  of  the  FAR  Affected:  14  CFR 
91.9  and  91.531 

Description  of  Relief  Sought:  To  amend 
Exemption  No.  5899,  which  allows 
the  operation  of  Cessna  Citation  500 
models  (Serial  Nos.  0001  through 
0349  only)  by  one  pilot  without  a 
second-in-command,  subject  to 
certain  conditions  and  limitations. 
The  amendment,  if  granted,  would 
change  the  business  address  forM. 
Shan:K->n  &  Associated  to  4038  12ath 
Avei.ue  SF...  Suite  112,  Bellevue. 
Washington  98006,  and  increase  the 
scope  of  the  exemption  to  include  all 
Cessna  Citation  500,  550.  and  s5.-»() 
models. 

Do(.ket  No.:  27948 

Petitioner:  E.l.  du  Pont  de  Nemours  and 
Company 

Se<:tions  of  the  FAR  Affected:  14  CFR 
61.57(d) 

Description  of  Relief  Sought:  To  allow 
pilots  employed  by  DuPont  to 
maintain  night  takeoff  and  landing 
recent  experience  requirements  by 
extending  the  time  limitations  from 
90  days  to  6  calendar  months. 

Dispositions  of  Petitions 

Docket  No.:  23901 

Petitioner  General  Motors  Corporation 
.Sections  of  the  FAR  Affected:  14  CFR 
21.197(a)(1) 


Description  of  Relief  Sought/ 
Disposition:  To  Extend  Excni|)ti(jn 
No.  5136,  as  amended.  whi(.h  allows 
General  Motors  Corporation  to  opemti! 
its  Cessna  Model  650  aircraft  when 
fiaps  fail  in  the  up  position,  without 
obtaining  a  special  flight  permit. 

Crant.  S'nveivhcr  22.  1!)'J-1,  E\<^mptinn 
\n  .5136C 

Docket  No.:  25052 

Petitioner  TEMvSCO  Helicopters,  Inc. 

Sections  of  the  FAR  Aflectod:  14  CFR 
135.203(a)(1) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  and  revise 
Exemption  No.  4760.  as  amended, 
which  permits  TEMSCO  and  othi-r  .lir 
taxi/commercial  operators  (ATCO)  to 
conduct  seaplane  operations  inside 
Ketchikan,  Alaska,  class  E  airspace 
under  Special  Visual  Flight  Rules 
below  500  feet  above  the  surface.  The 
revision,  if  granted,  would  permit 
aircraft  other  than  seaplanes  to 
operate  under  the  exemption,  and 
would  replace  "control  zone"  with 
"class  E  airspat  e." 

Partial  Grant.  Dfcrmher  7.  J'M-1. 
Fxt'inption  .Vo.  47ft()D 

Doi;ket  No.:  25337 

Petitioner:  ER.^  Aviation.  Iu< 

Se<;tions  of  tlie  FAR  Affected;  14  CFR 
43.3(g) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5582.  which  allows  pilots  employed 
by  ERA  Aviation.  Inc..  to  remove  and 
reinstall  aircraft  cabin  seals  in  the 
company's  aircraft. 

Grant.  Decembfr  7.  7  994,  Hxfmption 
No  .5582A 

Docket  No.:  25731 

Petitioner:  Experimental  Aircraft 
Association 

Section.s  of  the  FAR  Affected:  1-;  OR 
45.25  and  45.29 

Descriplion  of  Relief  Soi!i;ht 
Disposition:  To  extend  Lxemption  No. 
5019C.  as  amended,  which  allows  the 
operation  of  historic  niilitar\- 
airplanes  with  2-inch  high  nationality 
and  registration  marks  located  under 
the  horizontal  stabilizer. 

Grant.  Nowinher  22.  1904.  Esnnptinn 
So.  5(11 9C 

Do».ket  No.:  26178  Petitioner: 
Continental  .Airlines.  Im  . 

Sections  of  the  FAR  Affected:  14  CFR 
121.358 

Description  of  Relief  Sought' 
Disposition:  To  extend  Exemption  No. 
525R.  as  amended,  which  extended 
the  compliance  date  for  installation  of 
required  windshear  equipment  in 
Continental's,  American's.  Eastern's, 
and  Northwe.st's  aircraft  in  order  to 
develop,  certificate,  and  implement 
predii:tive  windshear  devices  in  lieu 


of  installation  of  existing  re;M  ti\i> 
windshear  systems. 
Di'nidl.  Dcrornhfr  2.  1994. 1'.xi-inpiiDjt 
A'o.  525(}B 

Docket  No..  26474 

Petitioner  Deere  &  Company 

Sections  of  the  FAR  Affected:  14  (  IK 
21.197(a)(1) 

Description  of  Relief  Sought/ 
Disposition:  To  amend  Exemption  No 
.5348,  as  amended,  which  allcnvs 
Dei;re  to  operate  its  Cessna  Model 
hSO.  N4()()ID.  serial  number  650-00.^5 
and  Model  (c5()  N'90((ID,  serial  niimiM-r 
650-213.  aircraft  without  t'litaining  .i 
special  night  permit  when  the  n.ii)s 
fail  in  the  up  position.  The 
amendment  allows  Deere  lo  ruid  tln'ii 
C:essna  Model  CH-fi.')0.  N(iO(l)D.  siri.il 
number  B.'>0-0236  lo  this  exemplinn 

Grant.  DiTt^inhrr  li.  19fl4.  KM'Wptuvi 
So.  .'kNHC 

Docket  No..  269()4 

Pelitioner:  I.R  Services,  hic 

.Sections  of  the  FAR  Affected,  14  CI  K 
91.n5(a)and  135.165(1))  ((>)  a;i(!  (7) 

Description  of  Relief  Sought/ 

Disposition:  To  extend  Exeuiplioii  ,\u 
5579,  which  permits  I.R  .Services,  Inc. 
In  operaie  its  turbojet  ain.r.ift 
equipped  wilh  a  single  HF  railio  in 
extended  ovenvaler  operations. 

Gnuit.  So\fnibfr:i(K  19;>4.  y.\i'mf>iit>u 
So.  .-5 .5 7.9.  \ 

Docket  No..  2h966 

Petitioner:  .Mrman  Flight  S(  hoo!.  l!ic 

.Sections  of  ih.e  FAR  Affected:  14  CFK 
141.65 

Desi  ription  of  Relief  Sought ' 
Disposition:  To  extend  Fxempiion  No. 
5559,  which  permits  Airman  Flight 
School.  Inc..  to  re«  ommend  graduates 
of  its  approved  certifi(.ation  (ourses 
for  Hight  instruc'or  certificates  and 
ratim>s  without  the  graduates  having 
io  take  the  ]  .\.\  v,  ritten  or  prat.iic.il 
tests. 

Grant.  Sovi-whrr  Mh  Vt'N.  I:\i-!hp1:<)n 

.Vo.  n.-j.';9.'\ 

Docket  No.:  27(111 

Petitioner  I'nited  Airlines.  Inc 

.Sections  of  the  FAR  Affected:  14  CFR 
ril.55(h)(2);  61  5r,{c)|l):  61.57  (c1  acd 
(d):61.5H(c)(1)and  (d):  61.(.1{.  i!2) 
and  (d)(2)  and  (3):  6r.65(c).  (e)  (2)  and 
(3).  and  (g):  61.fi7(d)(2);  61  157(d)  (1) 
and  (2)  and  (e)(1)  and  (2):  61  1M1(.  j: 
;.nd  appeiuiix  .X  of  part  61 

Description  ol  Relief  Sought.' 
Disposition  To  extend  Exemption  No 
5572.  whi(  h  permits  United  .Airlines. 
Inc.  to  use  V.\A  approved  simul.-ilnrs 
to  meet  certain  flight  experien  i' 
requirements  of  part  61of  the  F.AH. 

Grant.  Dvcfmhrr  IJ.  1994.  F.xi'tvptinii 
So  .').'i72.-\ 

Docket  No.-  2'717 

F'etitiontr  General  Llei.lrii  — .\in  ral! 
f'ngint^s 


3294 


f  Relief  Sought/ 
To  extend  Exemption  No. 
allows  export 
approvals  to  be  issued 
jroduct  (engines)  from  the 
ranee  and  Zurich, 

facilities  of  Airbus 
HE.  SNECMA.  and 


(h 
ness 


avoidance 
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Sections  of  tte  FAR  Affected:  14  CFR 

21.325(b)( 
Description 

Dispositiofi 

5637,  whi 

airworthi 

for  Class  I 

Toulouse, 

Switzerlanjd 

Industries 

Swissair. 
Grant,  November  22,  1994,  Exemption 

No.  563  7 A 

Docket  No.: ;  7405 

Petitioner:  B  itish  Airways 

Sections  of  tie  FAR  Affected:  14  CFR 
129.18 

Destjiption  if  Relief  Sought/ 
Disposition;  To  extend  the 
terminalio  i  date  of  Exemption  No. 
5798,  as  ariended,  which  permits 
British  Air  ways  to  operate  Concorde 
Aircraft  th  it  are  not  equipped  with  an 
approved  traffic  alert  and  collision 


system  (TCASII). 


Portia!  Grant ,  December  6,  1994. 

Exemptioi]  No.  5798B 
Docket  No.:  ;  7662 
Petitioner:  Bi  teing  Commercial  Airplane 

Group 
Sections  of  tie  FAR  Affected:  14  CFR 

25.807(c)(  )  and  25.857(e) 
Description  (  f  Relief  Sought/ 

Dispositioi  i:  To  allow  carriage  of  up  to 

five  persor  s  in  addition  to  two 

crewmemt  ers  in  the  flight 

compartment  of  the  Model  767-300F 

freighter  airplane. 
Partial  Grant  November  23, 1994, 

Exemptior  No.  5993 

Docket  No.:  :  7850 

Petitioner  Dassault  Aviation 

Sections  of  the  FAR  Affected:  14  CFR 
25.562(a)  a  nd(c) 

Description  <  f  Relief  Sought/ 
Dispositioi  i:  To  allow  temporar>' 
exemption  from  the  requirements  of 
§  25.562(c)  for  side-facing  sofas  in  the 
Falcon  Moiel  2000  airplane. 


Partial  Grant 
Exemptior 

Docket  No.: 


JMI 


November  28,  1994. 
No.  5991 

7938 

Petitioner:  K  iwait  Airways 

Sections  of  t|e  FAR  Affected:  14  CFR 
129.18 

Description  6i  Relief  Sought/ 
Dispositioi  i:  To  permit  Kuwait 
Airways  tc  operate  an  Airbus  A310- 
308  aircraf  without  an  approved 
traffic  alerl  and  collision  avoidance 
system  (TC  AS  II)  between  Frankfurt, 
Germany,  i  ind  New  York.  New  York. 

Denial.  Dece  nber  6.  1994,  Exemption 
No.  5994 

|FR  Doc.  95-9l5  Filed  1-12-95;  8:45  ami 

BILLING  CODE  44o-13-M 


Type  Approval  of  Differential  Glot)al 
Positioning  System  (DGPS)  Ground 
Stations  Request  for  Industry  Input 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  requests  information 
and  assistance  in  exploring  various 
methods  and  criteria  for  evaluation  and 
approval  of  commercially  developed 
ground  facilities  designed  to  provide 
local  area  augmentation  to  the  Global 
Positioning  System  (GPS)  by  the 
production  and  delivery  of  differential 
corrections  and  integrity  messages.  The 
FAA  will  host  a  meeting  of  interested 
parties  to  provide  a  forum  for 
information  exchange  that  will  assist  the 
agency  in  evaluating  the  technical 
merits,  efficiency,  and  cost  effectiveness 
of  the  alternative  methods  under 
consideration.  In  addition,  interested 
parties  are  invited  to  propose  other 
methods  or  criteria,  not  identified  in 
this  notice  but  worthy  of  consideration, 
that  may  improve  or  expedite  the 
evaluation  and  approval  process.  The 
methods  identified  thus  far  for 
consideration  by  the  FAA  are: 
Mathematical  modeling  and  predictive 

analysis 
Evironmental  exposure  testing 
Bench  testing 
Operational  testing 
Spurious  and  harmonic  radio  frequency 

emission  and  sensitivity  testing 
Software  audit  and  validation 
Flight  testing 

In  addition  to  information  on  these  or 
other  testing  methods,  comments  on 
their  relative  merit  and  benefits  are 
welcome. 

DATES:  The  meeting  will  be  held  on 
February  7-«,  1995. 
LOCATION:  The  site  of  the  meeting  will 
be:  The  Hotel  Sofitel,  425  N.  Sam 
Houston  Parkway  East,  Houston,  Texas 
77060, (713)  445-9000. 

Those  persons  staying  at  the  hotel 
must  make  reservations  not  later  than 
January  26.  Reservations  should  be 
requested  as  the  type-acceptance 
industry  meeting  group, 

ADDRESSES:  To  insure  that  adequate 
facilities  are  available,  individuals  or 
organizations  that  will  attend  are 
requested  to  notif>'  the  FAA  of  their 
intention  to  attend.  Responses  should  be 
mailed  to:  Federal  Aviation 
administration.  Office  of  the  Associate 
Administrator  for  Air  Traffic  Services, 
Attn:  Airway  Facilities  Advanced 
Technologies  Implementation  Staff. 
ALM-6,  800  Independence  Avenue, 
S\V.,  Washington.  DC  20591. 


FOR  FURTHER  INFORMATION  CONTACT: 
William  Dixon,  Manager,  Advanced 
Technologies  Implementation  Staff, 
ALM-6,  Airway  Facilities  Requirements 
and  Life  Cycle  Management,  800 
Independence  Avenue  SW  , 
Washington,  DC  20591;  telephone  202- 
267-9147. 

SUPPLEMENTARY  INFORMATION:  The 
evaluation  and  approval  of  DGPS 
ground  facilities  is  being  conducted  to 
support  early  implementation  of  Special 
Category  I  (SCAT-I)  approaches.  These 
efforts  are  based  upon  the 
recommendations  of  RTCA  Special 
Committee  159,  as  documented  in  the 
Minimum  Aviation  System  Performance 
Standards  DGNSS  Instrument  Approach 
System:  Special  Category  I  (SCAT-I). 
DO-217,  and  the  guidance  provided  by 
FAA  Order  8400.11,  IFR  Approval  for 
Differential  Global  Positioning  System 
(DGPS)  Special  Category  I  Instrument 
Approaches  Using  Private  Ground 
Facilities. 

Issued  in  Washington.  DC  on  Januan'  ti, 
1995. 

Joaquin  Archilla, 
Director  ofAinxay  Facilities 
jFR  Doc.  95-951  Filed  1-12-95;  8:45  am) 

BILLING  CODE  49010-13-M 


RTCA,  Inc.;  Special  Committee  172, 
Twelfth  Meeting;  Future  Air-Ground 
Communications  in  the  VHP 
Aeronautical  Band  (11&-137  MHz) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisor\'  Committee  Act  (Pub. 
L.  92-^63,  5  U.S.C,  Appendix  I),  notice 
is  hereby  given  for  Special  Committee 
172  meeting  to  be  held  January'  30 — 
Februar>'  1,  1995  starting  at  9:30  a.m. 
The  meeting  will  be  held  at  the  RTCA 
Conference  Room  1140  Connec'irut 
Avenue,  NW,  Suite  1020,  Washington 
DC,  20036. 

Agenda  will  be  as  follows:  (1) 
Introductory  remarks;  (2)  Accept 
agenda;  (3)  Review  summary  of  11th 
plenarv;  (4)  Review  first  draft  of 
8.33kHz  MOPS;  (5)  Review  issues 
necessary  (including  the  layers  not  in 
the  (MASPS)  to  proceed  with  (CSMA, 
TDMA)  VDR  MOPS;  (6)  Begin  joint 
(SCs  172),  165  and  AEEC  VDR)  review, 
evaluation  and  selection  of  CODEC  for 
MOPS,  Spec's,  for  TDMA  circuit  mode 
voice  applications.  (Wednesday, 
February  1);  (7)  Other  business;  (8)  Date 
and  place  of  next  meetings. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
.statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 


information  should  contact  .the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington.  DC 
20036:  (202)  833-9339.  Any  member  of 
the  public  may  pre.sent  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington.  DC.  on  January  5. 
11195. 

David  W.  Ford, 
Designated  Officer 
[FR  Doc.  95-956  Plied  1-12-95;  8.45  ami 

BILLING  COD6  491»-13-M 


Federal  Highway  Administration 

[FHWA  Docket  No.  95-3] 

Bicycle  and  Pedestrian  Planning  at  the 
State  and  Metropolitan  Planning 
Organization  Levels;  Interim  Technical 
Guidance 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice;  request  for  comments. 

SUMMARY:  This  notice  publishes  the  text 
of  a  joint  FHWA  and  Federal  Transit 
Administration  (FTA)  document 
entitled  "Interim  Technical  Guidance 
for  Bicycle  and  Pedestrian  Planning  at 
the  State  and  Metropolitan  Plaiming 
Organization  (MPO)  Levtls  under  the 
Intermodal  Surface  Transportation 
Efficiency  Act  (ISTEA)."  A 
memorandum  issuing  this  Guidance 
was  released  on  November  28,  1994. 
The  Guidance  provides  legislative  and 
regulatory  background  to  explain  the 
requirements  for  Bicycle  and  Pedestrian 
Planning,  and  provides  guidance  on 
components  of  bicycle  and  pedestrian 
transportation  plans.  By  publishing  this 
notice,  the  FHWA  and  the  FTA  seek  to 
inform  the  public  and  ensure  the  widest 
possible  dissemination  of  this 
information.  The  FHWA  and  FTA  also 
will  accept  comments  from  all 
interested  people.  After  review  of  all 
comments  received,  a  final  version  of 
this  guidance  will  be  issued.  Until  that 
time,  this  interim  version  shall  be  used. 
DATES:  This  interim  technical  guidance 
became  effective  November  28,  1994. 
Comments  must  be  submitted  on  or 
before  March  14. 1995. 
ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  95-3. 
Federal  Highway  Administration.  Room 
4232.  HCC-10,  Office  of  the  Chief 
Counsel.  400  Seventh  Street,  SW., 
Washington  D.C.  20590.  All  comments 
received  will  be  available  for 
examination  at  the  above  address 
between  8:30  a.m.  and  3:30  p.m..  e.t., 
Monday  through  Friday,  except  on 
F"ecieral  holidays. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  C.  Fegan,  Bicycle  and  Pedestrian 
Program  Manager,'(202)  366-5007,  or 
Mr.  Reid  Alsop,  Environmental  and 
Right-of-Way  Law  Branch,  (202)  366- 
1371,  Federal  Highway  Administration, 
400  Seventh  Street,  SW..  Washington 
D.C.  20590;  or  Mr.  Sean  Libberton, 
Community  Planner,  (202)  366-0055,  or 
Mr.  Scott  A.  Biehl,  Assistant  Chief 
Counsel.  (202)  366-0952,  Federal 
Transit  Administration,  400  Seventh 
Street,  SW.,  Washington  D.C.  20590. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  ISTEA,  Pub.  L.  102-240, 105  Stat. 
1914,  expanded  the  eligibility  of  bicycle 
and  pedestrian  projects  for  Federal 
transportation  funding,  and  required  the 
inclusion  of  bicycle  and  pedestrian 
components  in  transportation  planning 
documents.  The  FHWA  and  FTA 
developed  this  interim  technical 
guidance  to  ensure  that  States  and 
MPOs  could  implement  bicycle  and 
pedestrian  plans  effectively.  The  te.xt  of 
the  guidance  is  set  forth  below: 
(Memorandum) 
Action:  Distribution  of  Interim 

Technical  Guidance  for  Bicycle  and 

Pedestrian  Planning  at  the  State  and 

MPO  Levels 
P'rom:  Acting  Associate  Administrator 

for  Program  Development,  FHWA. 

Associate  Administrator  for  Grants 

Management.  FTA 
To:  Regional  Highway  Administrators. 

Regional  Transit  Administrators. 

Federal  Lands  Highway  Program 

Administrator,  Director,  Joint  ITS 

Program  Office 

Attached  are  copies  of  the  FTA/ 
FHWA  interim  technical  guidance  for 
conducting  planning  for  bicyclists  and 
pedestrians  r.'  the  State  and  MPO  levels 
as  called  io;  h\  ISTEA.  Specifically,  at 
both  the  MPO'and  State  levels, 
transportation  plans  and  programs  are 
required  to  "provide  for  the 
development  of  transportation  facilities 
(including  pedestrian  walkways  and 
bicycle  transportation  facilities)  which 
will  function  as  an  intermodal 
transportation  system."  Final 
regulations  issued  by  FHWA  and  FTA 
on  October  28.  1993158  FR  580401. 
contain  specific  references  to  the 
inclusion  of  bicycle  and  pedestrian 
planning  in  overall  State  or  MPO 
planning. 

The  purpose  of  this  interim  technical 
guidance  is  to  offer  guidance  to  State 
and  MPO  officials  responsible  for 
conducting  bicycle  and  pedestrian 
planning.  In  addition,  this  guidance 
outlines  the  items  that  should  be 
included  in  the  bicycle  and  pedestrian 


components  of  State  and  MPO 
transportation  plans. 

In  addition  to  this  guidance,  a  1-day 
training  course,  "Bicycle  and  Pedestrian 
Planning  Under  ISTEA."  is  being 
offered  by  FHWA  through  the  National 
Highway  In.stitute  (NHI).  The  course 
presents  the  requirements  for  this 
planning,  and  the  recommended  items 
to  be  included  in  the  bicycle  and 
pedestrian  part  of  the  State  and 
metropolitan  level  transportation  plans 
and  the  transportation  improvement 
programs.  The  course  also  explains  how 
this  planning  can  be  accomplished  and 
the  role  of  public  involvement  in  the 
process.  The  NHI  course  number  is 
15135.  The  NHI  contact  is  Harr\'  Hersey 
who  can  be  reached  at  (703)  285-2778.' 
This  course  has  been  presented  in  nine 
sessions  across  the  country.  Additional 
presentations  of  the  course  are  available 
upon  request  to  NHI. 

This  interim  technical  guidance  will 
be  published  in  the  Federal  Register  to 
obtain  comments  from  all  interested 
persons.  After  review  of  all  comments 
rei  eived,  a  final  version  will  be  issued. 
Until  that  time,  this  interim  version 
shall  be  used. 

Please  distribute  the  attached  i;opies 
of  this  t«;hnical  guidance  to  FHWA 
Division  offices,  to  transit  providers, 
and  to  State  and  MPO  personnel 
responsible  for  conducting  the  bicycle 
and  pedestrian  planning  for  the 
statewide  and  MPO  transportation 
plans,  and  let  them  know  of  the 
availabflity  of  the  NHI  course.  Questions 
on  the  Interim  Guidance  should  be 
directed  to  John  Fegan  (FHWA,  HEP-50. 
on  (202)  366-.5007)  or  to  Sean  Libberton 
(FTA.  TG.M-21.  on  (202)  366-0055). 

(Original  signed  by) 

Robert  H.  .Mc.Mbnus  (Federal  T.'-ansit 
.\dministration) 

William  A.  Weseman  (Federal  Highway 
Administration) 

|Te(.hiii(.a^Guidan(el 

FHWA/FTA  Interim  Technical 
Guidance  for  Bicycle  and  Pedestrian 
Planning  at  the  Slate  and  MPO  Levels 
under  the  Intermodal  Surfa«:e 
Transportation  Etficiency  Act  (ISTEA). 

This  Interim  Guidance  covers 
planning  for  bicyi;le  transportation 
lacilities  and  pedestrian  walkways 
regardless  of  facility  type  ranging  from 
on-road  treatments  to  separate  otf-road 
facilities.  A  one  day  training  course. 
"Bicycle  and  Pedestrian  Planning  Under 
ISTE.\."  (course  number  15135)  is 
available  to  expand  upon  this  guidance 
upon  n-quest  to  FHW.A's  National 
Highway  Institute. 
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Pedestrian  Transportation 


on:  Sections  1024  and  102.5 
nodal  Surface 
on  Efficien«;y  Act  of  1991 
ire  that  States  and 
Planning  Organizations 
op  transportation  plans 
ation  Improvement 
s)  which  consider  and 
ippropriate,  bicycle  and 
rojecis  and  programs.  These 

will  be  used  to  define 
:)n  projects  and  programs  for 
sportalion  funding  at  State 

itan  levels. 
This  document  offers 
nee  on  meeting  the 
for  consideration  and 
mclusion  of  bicycle  and 
^iements  in  Statewide  and 
p  ortation  plans  and  TIPs. 
spoliation  Policy:  It  is 
on  policy  to  promote 
use  and  safety  of  bicycling 
as  transportation  modes. 
'gislntive  Ht'qiiirenients: 
Section  1024  of  the  ISTEA, 
n  Planning,"  amends 
ofTille23,  United  States 
)  as  follows: 
ropolilan  planning 
,  in  cooperation  with  the 
levelop  transportation  plans 
s  for  urbanized  areas  of  the 
lians  and  programs  shall 
he  development  of 
m  facilities  (including 
alkways  and  bicycle 
m  facilities)  which  will 
II  intermodal  transportation 
le  Slate,  the  metropolitan 
e  N.Hion." 

Set;tion  102.5  of  the  ISTEA, 
Manning,"  amends  Section 
23  U.S.C.  as  follows: 
se(  lion  134  of  this  title, 
I  develop  transportation 
p  ograms  for  all  areas  of  the 
jlans  and  programs  shall 
lie  development  of 
n  facilities  (int  luding 
alkways  and  bicy<;le 
n  facilities)  which  will 
n  intermodal  Slate 
n  svstem." 

1,  in  Section  102.5  of  the 
.S.C.  1.35  is  amended  io 


e  shall  undertake  a 

ransportalion  planning 

h  shall,  at  a  minimum, 

following: 

es  for  incorporating  hicy»:le 

n  fa(  ilities  and  pedestrian 

projec:ls  where  appropriate 

\e  Stale." 

ations  implementing  the 

'O  reciuirenients  for 


transportation  plans  and  programs  were 
published  in  the  Federal  Register  on 
October  28,  1993.  by  the  Federal 
Highway  Administration  (P'HWA)  and 
the  Federal  Transit  Administration 
(FTA)  as  23  CFR  Part  450. 

23  CFR  450.214.  "Statewide 
transportation  plan,"  states  that  the 
Statewide  transportation  plan  shall: 

"(3)  Contain,  as  an  element,  a  plan  for 
bicycle  transportation,  pedestrian 
walkways  and  trails  which  is 
appropriately  interconnected  with  other 
modes;" 

23  CFR  430.216,  "Statewide 
transportation  improvement  program 
(STIP), "  slates: 

"In  addition  the  STIP  .shall:  (6) 
Contain  all  capital  and  non-capital 
transportation  projects  (including 
transportation  enhancements.  Federal 
lands  highway  projects,  trails  projects, 
pedestrian  walkways,  and  bicycle 
transportation  facilities),  or  identified 
phases  of  transportation  projects  *   *   *" 

23  CFR  450.322,  "Metropolitan 
transportation  planning  process: 
Transportation  plan,"  slates: 

"In  addition  the  plan  shall:  (2) 
Identify  adopted  congestion 
management  strategies  including,  as 
appropriate,  traffic  operations, 
ridesharing,  pedestrian  and  bicycle 
facilities  *   •   *  and  (3)  Identify 
pedestrian  walkway  and  bicycle 
transportation  facilities  in  accordance 
with  23  U.S.C.  217(g)." 

23  CFR  450.324,  "Transportation 
Improvement  Program:  General,"  states: 

"(fl  The  TIP  shall  include:  (1)  All 

transportation  projects,  or  identified 

phases  of  a  project,  (including 

pedestrian  walkways,  bicycle 

transportation  facilities  and 

transportation  enhancement  projects) 

within  the  metropolitan  area  proposed 

for  funding  under  title  23.  U.S.C, 
•   •   * " 

Note:  Thes«  lt«!ins  are  pn'senteil  as  specific 
n!fert;ncos  to  bi(  yrling  and  walking  in  fhn 
mi.'lropolitan  and  statfiwid-/  planning 
roquir«;monts  of  tht;  ISTEA.  .■Ml  other 
priivisions  of  the  I.STEA  and  the  final 
regulations  issued  on  October  28. 199.),  by 
the  FHWA  and  the  FTA  al.so  apply  as 
appropriate  to  the  bicycle  and  pedestrian 
fleninnts  of  Sljie  and  MPO  plans  .nid  Tll'.s. 

Drndlines:The  final  regulations 
published  in  the  Federal  Register  on 
October  28,  1993,  by  the  FHWA  and  the 
FTA  require  that  the  .statewide 
transportation  plans  nuisl  be  completed 
by  January  1,  1995.  The  MPO  Plans  for 
nonattainment  areas  requiring 
Transportation  Control  Measures  were 
due  on  October  1,  1994,  and  all  other 
metropolitan  areas  shall  comply  by 
December  18.  1994. 


Scope;  The  inclusion  of  the  bicycle 
and  pedestrian  elements  in 
transportation  plans  and  programs  may 
be  accomplished  by  addressing  bicycle 
and  pedestrian  issues  throughout  the 
transportation  planning  process  and 
integrating  bicycle  and  pedestrian 
elements  as  appropriate  in  the 
transportation  plan  and  programs.  A 
separate  section  on  bicycle  and 
pedestrian  specific  issues  in  addition  to 
or  in  place  of  an  integrated  element  may 
be  appropriate.  This  approach  would 
address  the  ISTEA  mandate  of 
developing  transportation  facilities  that 
will  function  as  an  intermodal 
transportation  system. 

The  bicycle  and  pedestrian  plan 
elements  should  contain  policy 
statements  and  goals  as  well  as, 
whenever  possible,  the  inclusion  of 
specific  projects  and  programs.  The  plan 
and  the  TIP  should  identify  the 
financial  resources  necessary  to 
implement  the  bicycle  and  pedestrian 
projects  and  programs. 

Bicycle  and  pedestrian  projects  may 
be  on-  or  off-road  fa«;ilities.  For  off-road 
trails,  all  such  facilities  that  serve  a 
transportation  ftmction  must  be 
consistent  with  the  planning  process. 

A  trail  serves  a  valid  transportation 
purpose  if  it  serves  as  a  connection 
between  origins  and  destinations.  Trails 
funded  through  programs  requiring 
FHWA  or  FTA  approval,  except  for  the 
National  Recreational  Trails  Fund  Act 
(NRTFA),  are  determined  to  serve 
primarily  a  transportation  purpose. 
These  must  be  included  in  statewide 
and  MPO  plans. 

For  Statewide  Transportation 
Improvement  Programs  (STIPs),  if  a 
bicycle  or  pedestrian  project  is 
determined  to  be  regionally  significant 
(as  defined  in  the  Planning  Rule)  and  is 
funded  by  or  requires  an  action  by  the 
FHWA  or  the  FT.A,  it  must  be  included. 
If  it  is  funded  using  other  Federal  or 
non-Federal  funding,  it  should  be 
included  for  informational  purposes. 
Projects  can  be  grouped  in  STIPs. 

For  Metropolitan  Transportation 
Improvement  Programs  (TIPs),  if  a 
bicycle  or  pedestrian  project  is 
determined  to  be  regionally  significant 
(as  defined  in  the  Planning  Rule)  and  is 
fiuided  by  or  requires  approval  of  the 
FHWA  or  the  FTA,  it  must  be  included. 
In  air  quality  nonattainment  or 
maintenance  areas,  if  it  is  fimded  using 
other  Federal  or  non-Federal  hinding.  it 
shall  be  included  for  informational 
purposes,  Proiet;ts  can  be  grouped  in 
TIPs. 

A  trail  serving  a  re(  realional  purpose 
with  no  transportation  function  is  a 
recreational  trail.  For  e.xample,  a  closed 
loop  trail  within  a  park  or  recreation 


area  would  be  a  recreational  trail. 
Sipiilarly.  a  linear  facility  serving  only 
recreational  users  would  be  a 
recreational  trail.  Any  trails  funded 
through  the  National  Recreational  Trails 
Fund  Act  (NRTFA)  are  determined  to  be  ' 
primarily  recreational  in  nature  and  are 
intended  to  enhance  the  recreational 
opportunity  and  resources  of  the  park  or 
recreation  area.  The  NRTFA  planning 
requirements  are  met  in  each  State's 
Statewide  Comprehensive  Outdoor 
Recreation  Plan  (SCORP).  Except  as 
noted  below,  projects  funded  under  the 
NRTFA  are  not  required  to  be  on 
.statewide  or  metropolitan  plans  or  TIPs. 
However,  their  inclusion  is 
recommended. 

It  is  essential  to  coordinate  the 
statewide  and  metropolitan 
transportation  plans  with  the  SCORP 
document  with  regards  to  frail  policies 
and  plans.  Also,  it  is  essential  to 
coordinate  recreational  trail  projects 
with  the  STIPs  and  TIPs.  This 
coordination  will  help  protect  the 
continuity  of  existing  and  proposed  trail 
and  greenway  corridors. 

Bicvcle  and  Pedestrian  Considerations 
in  a  Transportation  Planning  Process 

The  bicycle  and  pedestrian  element  of 
transportation  plans  should  include: 

1.  Vision  ana  Goal  Statements,  and 
Perfomiance  Criteria:  The  vision 
statements  express  concisely  what  the 
plan  is  expeiied  to  accomplish.  For 
example: 

The  vision  of  this  program  is  a  nation 
of  travellers  with  new  opportunities  to 
walk  or  ride  a  bicycle  as  part  of  their 
everyday  life.  The  vision  of  this  program 
is  the  creation  of  a  changed 
transportation  system  that  offers  not 
only  choices  among  travel  modes  for 
specific  trips,  but  more  importantly 
presents  these  options  in  a  way  that 
they  are  real  choices  that  meet  the  needs 
of  individuals  and  society  as  a  whole. 

The  goals  to  reach  the  vision,  and  the 
time  frame  for  reaching  each  goal 
should  be  .spelled  out.  They  should  be 
clear  and  objectively  measurable.  For 
example,  some  goals  would  be: 

To  double  the  percentage  of  trips 
taken  by  bicycling  and  walking  for  all 
transportation  purposes,  and  to  reduce 
by  10  percent  the  number  of  bicyclist 
injuries  and  fatalities  by  the  year  2000. 

To  increase  the  number  of  bicyclists 
and  pedestrians  or  to  increase  facility 
mileage  by  a  certain  amount  by  a  given 
year. 

To  improve  the  connections  among 
bicycle,  pedestrian,  and  transit  systems. 

to  allow  people  to  bicycle  safely, 
conveniently,  and  pleasurably  within 
five  miles  of  their  homes,  and  to  make 
streets  and  roads  "bicvcle  friendly"'  and 


well-designed  to  accommodate  both 
motorized  and  nonmotorized  modes  of 
transportation. 

Network  performance  criteria  also 
should  be  developed.  Some  applicable 
criteria  would  be  accessibility, 
directness,  continuity,  route 
attractiveness,  low  numbers  of  conflicts 
with  other  joute  users,  number  of 
bicycle  links  with  transit,  cost,  ea.se  of 
implementation,  etc. 

Specific  State  and  MPO  goals  and 
performance  criteria  should  be 
developed  to  support  locally 
determined  bicycle  and  pedestrian 
program  implementation  efforts. 

2.  Assessment  of  Current  Conditions 
and  Needs:  A  baseline  of  information 
should  be  collected  on  which  to  base 
strategies  and  actions  necessary  to  reach 
the  vision  and  goal  statements.  The 
information  collected  in  this  step 
should  determine  the  extent  to  which 
the  existing  transportation  system  meets 
the  needs  of  bicyclists  and  pedestrians. 
The  Intermodal  Management  System 
should  provide  information  on  existing 
and  needed  bicycle  and  pedestrian 
access  to  major  intermodal 
transportation  terminals  such  as 
commuter  rail  stations.  Specifically,  this 
assessment  could  include: 

Determination  of  current  levels  of  use 
for  bicycling  and  walking  transportation 
trips,  and  current  numbers  of  injuries 
and  fatalities  involving  bicyclists  and 
pedestrians. 

Evaluation  of  the  exi.sting 
transportation  infrastructure  (including 
oh-  and  off-road  facilities)  to  determine 
current  conditions  and  capacities  and  to 
identify  gaps  or  deficiencies  in  terms  of 
accommodating  potential  and  existing 
bicvcle  and  pedestrian  travel. 

betemiination  of  the  capacities  and 
the  type  and  security  level  of  bicycle 
parking  offered  at  intermodal 
connections  such  as  transit  facilities  and 
destination  points. 

Identification  of  desired  travel 
corridors  for  bicycle  and  pedestrian 
trips. 

Examination  of  existing  land  u-se  and 
zoning,  and  the  patterns  of  land  use  in 
the  community. 

Planning,  design  standards,  and 
agency  policies  and  the  e.xtent  to  which 
they  affect  the  accessibility  of  the 
transportation  system  for  bicyclists  and 
pedestrians,  e.g.,  do  they  meet  policies 
and  design  guidance  issued  by  the 
American  Assocjation  of  State  Highway 
and  Transportation  Officials  (AASHTO) 
for  bicycle  and  pedestrian  facilities? 

State  and  local  laws  and  regulations 
affecting  the  vision  and  goals,  e.g., 
growth  management  and  trip  reduction 
laws,  or  constitutional  restraints  on 


expending  highway  funds  on  bicycle 
and  pedestrian  facilities. 

Availability  of  bike-on-bus  or  bike-on- 
rail  access;  including  hours  service  is 
available,  routes  where  available,  and 
incentives  and  barriers  to  using  the 
service  (i.e.,  training,  permit,  or 
additional  charges  required). 

3.  Identification  of  activities  required 
to  meet  the  vision  and  goals  developed 
above.  These  activities  or  strategies 
could  include: 

Basis  of  the  need  for  modifications  to 
the  transportation  system  through 
surveys,  origin  destination  studies, 
public  input,  or  other  data  collection 
te<:hniaues. 

Needfed  modifications  to  the  existing 
transportation  system  of  on-  and  off- 
road  facilities  to  meet  the  vision  and 
goal  statements. 

Development  and  application  of 
criteria  to  prioritize  and  to  identify 
specific  facility-related  improvements. 
Identification  of  changes  required  to 
planning,  design  standards,  and  agency 
policies. 

Specification  of  education, 
encouragement,  and  law  enforcement 
components  to  support  facility 
development. 

Identification  of  nonconstruction 
activities  such  as  mapping,  parking 
facilities,  etc..  that  are  needed  to  reach 
the  vision  and  goals  developed  above. 

Investigation  of  the  effects  on  bicyclist 
and  pedestrian  safety. 

The  relationship  of  statewide.  MPO. 
and  local  plans  for  bicyclists  and 
pedestrians,  i.e..  ensuring  that  such 
plans  are  coordinated  among  the 
involved  jurisdictions. 

The  consideration,  as  appropriate,  of 
the  23  statewide  transportation  planning 
factors  and  the  15  metropolitan 
planning  process  factors  in  the 
development  of  bicycle  and  pedestrian 
projects  and  programs. 

The  inclusion  of  recreational 
bicycling  and  walking  facilities  such  as 
recreational  trails  is  encouraged,  but  not 
required.  Nevertheless,  the  coordination 
of  transportation  and  recreational 
bicycle  and  pedestrian  facilities  and 
programs  is  essential. 

Provide  a  mechanism  for  evaluating 
the  performance  of  the  transportation 
system  containing  implemented  projects 
against  the  performance  of  the  original 
svstem. 

'  4.  Implementation  of  the  bicycle  and 
pedestrian  elements  in  the  statewide 
and  MPO  transportation  plans  and 
transportation  improvement  programs: 

Inclusion  in  the  Plans:  The  bicycle 
and  pedestrian  elements  as  a  set  of 
policy  statements  and/or  a  list  of 
projects  will  be  included  in  statewide 
and  metropolitan  transportation  plans 
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and  will  Ic  updated  appropriately  as 
statewide  and  MPO  plans  are  updated. 

Inclusii  n  in  the  TIPs:  The  bicycle  and 
pedestriai  element  of  the  transportation 
plan  bhoiid  be  implemented  by 
including  identified  projects  in  the  TIP 
in  firrnrdi me  with  priorities 
pstablishel  by  MFO's.  .States,  and  transit 
op<<ral(jrs,  and  in  accordance  with  23 
C.FR  Part  ■  50.  .sections  216  and  .324. 

.5.  Evali  ntion  of  prnf^ress:  Using  the 
performar  ce  measures  developed 
previous!;  .  regularly  determine  progress 
in  reachin  •  the  identified  vision  and 
goals.  Ap{  roprinle  changes  to  either  the 
vision  anf  goals  or  to  the  strategies  and 
proposed  )roje<  ts  should  be  made. 

6.  Piihli  ■  Invnlvcment:  As  required  by 
the  l.STFA  and  the  FHVVA/FTA  joint 
planning  i  ^ulalions  published  on 
October  21  .  1093.  public  invoh  foment  is 
pssrntidl  i  i  the  development  of 
tninsporta  icjn  plans  and  programs 
including  he  bicycle  and  pedestriaji 
coniponen  ;s.  Public  involvement  should 
include,  ti  the  extent  possible,  input 
from  indiv  iduals  who  will  be  affected 
by  the  trail  sportation  plan  and 
programs.  Phis  involvement  must  meet 
the  requirt  ments  for  statewide  planning 
spelled  ou   in  the  regulations  in  23  CFR 
450.212,  ai  id  those  for  MPO  planning 
spelled  ou  in  23  CFR  450.316(b).  Any 
subsequen  policy  statements  and 
guidance  p  rovided  by  the  FHWA  and 
FTA  also  11  Beds  to  be  considered. 

The  regij  ations  require  that  State 
departmen  s  of  transportation  and 
MPOs  hav  ?  public  involvement 
processes  \  ?hich  are  followed  in 
preparing  t  -ansportation  plans  and 
programs,  i  licycle  and  j>edestrian 
groups  sho  ild  be  aware  of  the 
opportuuit    to  participate  in  the 
developme  it  of  these  public 
involvemoi  t  processes  and  to  comment 
on  them  be  ore  they  are  adopted.  This 
is  in  additi  »n  to  the  opportunity  to 
participate  according  to  the  public 
involveme:  t  processes  in  the 
developme  it  of  transportation  plans 
and  prograi  us.  Public  involvement  will 
occur  ^t  ic^:  '  decision  points  as 
describei!  i  i  the  public  involvement 
procedures  for  the  planning  process. 

7.  Tronsf.  ortation  Conformity 
Hequiremei  ts  for  Air  Quaiitv:  Per  40 
CFR  Parts  5  1  and  93,  bicycle  and 
pedestrian  acilities  are  exempt  from 
transportatian  conformity  requirements. 
Their  inclu  ion  as  part  of  a  larger 
project  that  does  not  meet  the     - 
conformity  ecjuiroments  could  result  in 
delay  while  the  requirements  for  the 
larger  projei  ;t  are  siitisficd. 

Trails  fun  :led  through  the  National 
Recreationa  Trails  Fund  Act  (NRTFA) 
that  may  ha  .e  an  air  quality  impact  in 
air  quality  r  unattainment  areas  must  be 
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analyzed  to  determine  if  they  confonn 
with  the  State  Implementation  Plan 
(SIP).  Such  projects  must  be  included  in 
the  transportation  plan  and  TIP.  To  be 
eligible  for  Federal  funding  or  approval, 
such  projects  must  come  from  a 
conforming  plan  and  TIP  and  may  not 
cause  or  contribute  to  a  new  or  existing 
violation  of  the  air  quality  .standards.  In 
air  quality  nonattainment  areas  only 
projects  from  a  conforming  TIP  shall  be 
included  on  the  STIP.  The  following 
kinds  of  projects  are  determined  to  have 
no  significant  air  quality  impact: 
Projects  funded  under  the  following 
paragraphs  of  Section  1302(e)(1)  of  the 
ISTEA:  (A),  (B).  and  (E);  (F)  except  for 
facilities  that  may  cause  air  quality 
impacts  such  as  parking  facilities;  and 
(C),  (D).  and  (G-K)  for  nonmotorized 
trails. 

The  following  kinds  of  projects  must 
be  analyzed  for  air  quality  impact:  All 
motorized  recreational  trail  projects  in 
nonattainment  areas;  and  provision  of 
parking  facilities. 

Authority:  2.3  U.S.C.  315:  Sec    102-;.  1025. 
1033.  1302  of  Pub.  L.  102-240.  lO.-i  .Stat. 
lOH.  1955.  1962.  1975.  2064;  49  CFR  1.4B. 

Issued  on:  January  6,  1995. 
Rodney  E.  Slater 
Federal  Highway  Administrator. 
jFR  Doc.  95-889  Filed  1-12-95;  845  ami 
BILLING  CODE  4810-22-P 


Environmental  Impact  Statement;  City 
of  Houghton,  Houghton  County, 
Michigan 

AGENCY:  Federal  Highway 
Administration  (FHWA)." DOT. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  the  proposed 
improvements  to  US-41  (College 
Avenue)  from  Vivian  Street  westerly  to 
Franklin  Square  in  the  City  of 
Houghton.  Houghton  County.  Michigan. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Norman  Stoner,  District  Engineer. 
Federal  Highway  Administration,  315 
W.  Allegan  Street,  Room  207.  Lansing, 
Michigan  48933,  Telephone  (517)  377- 
1880  or  Mr.  Ronald  Kinney.  Manager. 
Environmental  Section.  Bureau  of 
Transportation  Planning,  Michigan 
Department  of  Transportation.  P.O.  Box 
30050,  Lansing.  Michigan  48909, 
Telephone  (517)  335-26?l. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Michigan  Department  of  Transportation, 
(MDOT).  is  preparing  an  Environmental 
Impact  Statement  (EIS)  for  the  propo.sed 


reconstruction  of  US-41  from  Vivian 
Street  westerly  to  Franklin  Square,  (  jty 
of  Houghton,  Houghton  County, 
Michigan.  The  proposed  project  is 
approximately  0.8  kilometers  (0.5  miles) 
in  length,  and  is  needed  to 
accommodate  current  and  future  traffic 
volumes  and  to  improve  the  operating 
conditions  and  safety  of  the  traveling 
public.  The  pre.sent  facility  consists  of 
two  4.6  meter  (15  foot)  lanes  with  curb 
and  gutter  through  a  mostly  residential 
area.  The  speed  limit  along  College 
Avenue  is  55  kph  (35  mph). 

The  alternatives  under  consideration 
include  (1)  No  Action.  (2)  Three  Lane 
Alternative.  (3)  Four  Lane  Alternative. 
(4)  Five  Lane  Alternative,  (5)  South 
Boulevard,  and  (6)  One-way  Fair 
Alternative,  which  requires  construction 
of  a  new  westbound  roadway  along  th/' 
side  of  the  bluff  north  of  College 
Avenue. 

Letters  describing  the  proposed  at  t ion 
and  soliciting  comments  have  been  sent 
to  appropriate  Federal.  State,  and  loc.il 
agencies  with  scoping  information 
attached.  Letters  have  also  been  sent  to 
organizations  and  citizens  who  have 
previously  expressed  interest  or  a;^ 
known  to  have  interest  in  this  p.'-oposal 
to  provide  them  the  opportunity  to 
comment.  A. pubhc  information  meeting 
was  held  on  August  13.  1992,  to  provide 
the  public  an  opportunity  to  di.scuss  the 
proposed  action.  A  public  hearing  will 
also  be  held.  Public  notice  will  be  given 
of  the  time  and  place  of  the  hearing.  The 
Draft  EIS  will  be  available  for  public 
and  agency  review  and  comment  prior 
to  the  public  hearing.  No  fonnal  agency 
scoping  meeting  is  planned  at  this  time. 
To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments,  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHW.'^  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assislanct; 
Program  Number  20.205.  Highway  Research. 
Planning  and  Constniction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  at  tivilies  apply  lo  this 
program.) 

A.  George  Ostensen, 

Division  Administrator,  Lansing,  Michigan 
IFR  Dot .  9,5-888  Filed  1-12-95;  8:45  nm| 
BILLING  CODE  4910-22-M 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  9S-002;  Notice  1] 

Notice  of  Receipt  of  Petition  for 
Decision  that  Nonconforming  1972 
Volkswagen  Van-Type  Wagons  Are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1972 
Volkswagen  Van-Type  Wagons  are 
eligible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1972  Volkswagen 
Van-Type  Wagon  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  Februar)'  13.  1995.  . 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St.. 
SW..  Washington.  DC  20590.  [Docket 
hours  are  from  9:30  am  to  4  pm) 
FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 


Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  emy  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register.- 

G&K  Automotive  Conversion.  Inc.  of 
Santa  Ana.  California  ("G&K") 
(Registered  Importer  90-007)  has 
petitioned  NHTSA  to  decide  whether 
1972  Volkswagen  Van-Type  Wagons  are 
eligible  for  importation  into  the  United 
States.  The  vehicle  which  G&K  believes 
is  substantially  similar  is  the  1972 
Volkswagen  Van-Type  Wagon  that  was 
manufactured  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  its  manufacturer,  Volkswagenwerke 
A.G.,  as  conforming  to  all  applicable 
Federal  motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U. S.  certified  1972 
Volkswagen  Van-Type  Wagon  to  its  U.S. 
certified  counterpart,  and  found  the  two 
vehicles  to  be  substantially  similar  with 
respect  to  compliance  with  most  Federal 
motor  vehicle  safety  standards. 

G&K  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  non-U. S.  certified  1972  Volkswagen 
Van-Type  Wagon,  as  originally 
manufactured,  conforms  to  many 
Federal  motor  vehicle  safety  standards 
in  the  same  manner  as  its  U.S.  certified 
counterpart,  or  is  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1972  Volkswagen 
Van-Type  Wagon  is  identical  to  its  U.S. 
certified  counterpart  with  respect  to 
compliance  with  Standard  Nos. 
102  Transmission  Shift  Lever  Sequence 
*   *   *,  103  Deferring  and  Defogging 
Systems,  104  Windshield.  Wiping  and 
Washing  Systems,  106  Brake  Hoses, 
107  Reflecting  Surfaces,  111  Rearview 
Mirror,  205  Glazing  Materials.  209  Seat 
Belt  Assemblies,  210  Seat  Beh 
Assembly  Anchorages,  and  211  Wheel 
Nuts.  Wheel  Discs  and  Hubcaps. 

Petitoner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  inscription  of  the  appropriate 
symbol  on  the  controls  for  the  lights. 


hazard  warning  signal,  windshield 
wiper,  and  windshield  washer. 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S. -model  sealed  beam 
headlamps  and  front  sidemarkers:  (b) 
installation  of  U.S. -model  taillamp 
lenses  and  rear  sidemarkers. 

Standard  No.  116  Brake  Fluiil: 
Installation  of  a  label  with  the  requiretl 
information  ort  or  near  the  brake  fluid 
cap. 

Standard  No.  206  Door  Lot  ks  ant! 
Door  Retention  Components; 
Installation  of  U.S.-model  rear  door 
locks. 

Standard  No.  208  Occupant  Crash 
Protection:  Installation  of  a  seat  belt 
warning  system  with  a  lighted  symbol. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to;  Docket  Section,  National  Highway 
Traffic  Safetv  Administration.  Room 
5109,  400  Seventh  Street,  S.W.. 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal  Register 
pursuant  to  the  authority  indicated 
below. 

.Authority:  49  U.S.C.  30141  (a)  (1)  (.K)  and 
(h)  (1);  49  CFR  593.8;  delegations  of  authoritv 
at  49  CFR  1.50  and  501.8. 

Issued  on:  Jan-jarv'  6.  1995 
William  \.  Boehly. 

Ar-socicte  Administrator  for  Enforcement. 
[FR  Doc.  95-890  Filed  1-12-95:  8:4B  am! 

BILLING  CODE  4gl0-S9-P 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Januarv  4.  1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requiremont(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  rtn  iewer  listed 
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reasury  Department 
( officer,  Department  of  the 
2110, 1425  New  York 
Avenue  NiV..  Washington,  DC  20220. 

Bureau  of  Alcohol.  Tobacco  and 
Firearms  ($ATF) 


ei  7en 


?nii  ig 
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Title-  Sig: 

Officials. 
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instead  o 
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Directors 
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ATF  mattt^rs 

corporat 

authorizeti 


autkoriza  ion 


ATF  F  5100.1  is  substituted 
a  regulatory  requirement  to 
drporate  documents  or 

a  meeting  of  the  Board  of 
to  authorize  an  individual  or 
s  ign  for  the  corporation  in 
The  form  identifies  the 
1,  the  individual  or  office 
to  sign,  and  documents  the 
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profit. 
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1,000. 
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Washingt 
OMB  Revie\ : 
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20503. 
Lois  K.  HoIIa(id 
Departmenta 
|FR  Doc.  9.5 
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BtLLING  CODE  4  I1fr-31-P 


Public  Inforhiation 

Requirements 

Review 


Iani;ar\  9.  lit 

The  Depa  t 
submitted  tl 
information 
OMB  for 
Paperwork 
Public  Law 
submission! 
calling  the 
Officer  liste 
information 
addressed  tc 
and  to  the 
Clearance  O 
Treasury, 
Avenue  NW 


1512-0188. 
ATF  F  5100.1. 
;  Extension. 
Authority  for  Corporate 


Businesses  or  other  for- 

?  'umber  of  Respondents: 

burden  Hours  Per 
15  minutes. 
f  Response:  On  occasion. 
7  btal  Reporting  Burden:  250 

C  fficer:  Robert  N.  Hogarth. 
927f8930  Bureau  of  Alcohol, 
Firearms,  Room  3200, 
Massachusetts  Avenue  NW., 
)n.  DC  20226. 
er:  Milo  Sunderhauf,  (202) 
Office  of  Management  and 
Rbom  10226,  New  Executive 
Iding.  Washington.  DC 


Reports  Management  Officer. 
3  Filed  1-12-95;  8:45  am) 


Collection 
Submitted  to  OMB  for 


ment  of  Treasury  has 
e  following  public 
collection  requirement (s)  to 
rev  iew  and  clearance  under  the 
f  eduction  Act  of  1980. 
'  t6-l  1 .  Copies  of  the 

)  may  be  obtained  by 
llreasury  Bureau  Clearance 
Comments  regarding  this 
collection  should  be 
the  OMB  reviewer  listed 
TJeasury  Department 

ficer.  Department  of  the 
Rdom  2110. 1425  New  York 
,  Washington,  DC  20220. 


Bureau  of  Alcohol.  Tobacco  and 
Firearms  (BATF) 

OMB  Number:  1512-0025. 
Form  Number:  ATF  F  2  (5320.2). 
Type  of  Review:  Extension. 
Title:  Notice  of  Firearms  Manufactured 
or  Imported. 

Description:  The  National  Firearms  Act 
requires  license  importers  and 
manufacturers  to  notify  ATF  when 
firearms  are  imported  or 
manufactured.  This  action  registers 
the  firearms  in  the  National  Firearms 
Registration  and  Transfer  Record  and 
makes  their  possession  of  the  firearms 
lawful.  Tax  otherwise  due  under  26 
U.S.C.  5821  does  not  apply. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  590. 
Estimated  Burden  Hours  Per  -^ 

Respondent:  30  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 

5,900  hours. 

OMB  Number:  1512-0115. 

Form  Number:  ATF  F  5220.4  (2140). 

Type  of  Review:  Extension. 

Title:  Monthly  Report — Export 
Warehouse  Proprietor. 

Description:  Proprietors  who  are 
qualified  to  operate  export 
warehouses  that  handled  untaxpaid 
tobacco  products  are  required  to  file 
a  monthly  report.  This  report 
summarizes  all  transactions  by  the 
proprietor  handling  receipts, 
dispositions  and  on-hand  quantities. 
ATF  F  5220.4  is  used  for  product 
accountability  and  is  examined  by 
regional  office  personnel. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  213. 
Estimated  Burden  Hours  Per 

Respondent:  48  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 

2.070  hours. 
Clearance  Officer:  Robert  N.  Hogarth, 

(202)  927-8930.  Bureau  of  Alcohol, 

Tobacco  and  Firearms,  Room  3200. 

650  Massachusetts  Avenue  NW., 

Washington,  DC  20226. 
OMB  Reviewer:  Milo  Sunderhauf,  (202) 

395-7340,  Office  of  Management  and 

Budget,  Room  10226,  New  E.xecutive 

Office  Building.  Washington.  DC 

20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer 
IFR  Doc.  95-944  Filed  1-12-95;  8:45  am] 

BILLING  CODE  4810-31-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

January  9, 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110, 1425  New  York 
Avenue  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0043 

Form  Number:  IRS  Form  972 

Type  of  Review:  Extension 

Title:  Consent  of  Shareholder  to  Include 
Specific  Amount  in  Gross  Income 

Description:  Form  972  is  filed  by 
shareholders  of  corporations  to  elect 
to  include  an  amount  in  gross  income 
as  a  dividend.  The  IRS  uses  Form  972 
as  a  check  to  see  if  an  amended  return 
is  filed  to  include  the  amount  in 
income  and  to  determine  if  the 
corporation  claimed  the  correct 
amount. 

Respondents:  Individuals  or 
households,  Businesses  of  other  for- 
profit 

Estimated  Number  of  Respondents/ 
Recordkeepers:  400 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 13  miij. 
Learning  about  the  law  or  the  form — 

3  min. 
Preparing  the  form — 14  min. 
Copying,  assembling,  and  sending  the 
form  to  the  IRS— 31  min. 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting/ 

Recordkeeping  Burden:  408  hours 

OMB  Number:  1545-0236 

Form  Number:  IRS  Form  11-C 

Type  of  Review:  Extension 

Title:  Occupational  Tax  and  Registration 
Return  for  Wagering 

Description:  Form  11-C  is  used  to 
register  persons  accepting  wagers  (IRC 
section  4412).  IRS  uses  this  form  to 
register  the  respondent,  collect  the 
annual  stamp  tax  (IRC  section  4412). 
and  to  verify  that  the  tax  on  wagers 
is  report  on  Form  730. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1 1 .500 


Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 7  hr..  10  min. 
Learning  about  the  law  or  the  form — 

28  min. 
Preparing  the  form — 1  hr..  32  min. 
Copying,  a.ssembling,  and  sending  tht< 
form  to  the  IRS— 16  min. 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  108,560  hours 

OMB  Number:  1545-1143 

Form  Number:  IgS  Form  706-GS(D-l) 

Type  of  Review:  Extension 

7  ;t/c;  Notification  of  Distribution  From 
a  Generation-Skipping  Trust 

Description:  Form  706-GS(D-l)  is  used 
by  trustees  to  notify  the  IRS  and 
distributees  of  information  needed  by 
distributees  to  compute  the  Federal 
Generation-Skipping  Transfer  (GST) 
tax  imposed  bv  Internal  Revenue 
Code  (IRC)  section  2601.  IRS  uses  the 
information  to  enforce  this  tax  and  to 
verify  that  the  tax  has  been  properly 
computed. 

Respondents:  Individuals  or  households 

Estimated  Number  of  Respondents/ 
Recordkeepers:  80,000 


Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 
Recordkeeping — 1  hr.,  33  min. 
Learning  about  the  law  or  the  form— 

1  hr.,  41  min. 
Preparing  the  form — 41  min. 
Copying,  assembling,  and  sending  tin- 
form  to  the  IRS— 20  min. 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  340.800  hours 

OMB  Number:  1545-1 144 

Form  Number:  IRS  Form  70r,-GS(D) 

Type  of  Review:  Extension 

Title:  Generation-Skipping  Transfer  Tax 
Return  for  Distributions 

Description:  Form  706-GS(D)  is  used  by 
the  distributees  to  compute  and  report 
the  Federal  Generation-Skipping 
Transfer  (GST)  tax  imposed  by 
Interna!  Revenue  Code  (IRC)  section 
2601.  IRS  uses  the  information  to 
enforce  this  tax  and  to  verify  that  tht; 
tax  has  been  properly  computed. 

Respondents:  Individuals  or  households 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,000 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping — 7  min. 

Learning  about  the  law  or  the  fonn — 

12  min. 
Preparing  the  lorm — 24  min. 
Copying,  assembling,  and  sending  the 
form  to  the  IRS — 19  min. 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,020  hours 

OMB  Number:  1545-1 145 

Form  Number:  IRS  Form  70f>-GS(T)  ami 
Schedules  A  and  B 

Type  of  Review:  Extension 

Title:  Generation-Skipping  Transfer  T.i  v 
Return  for  Terminations 

Description:  Form  706-GS(T)  is  used  b> 
trustees  to  compute  and  report  the 
Federal  Generation-Skipping  Transfer 
(GST)  tax  imposed  bv  Internal 
Revenue  Code  (IRC)  section  2601   IRS 
uses  the  information  to  enforce  this 
tax  and  to  verify  that  the  tax  has  bi-en 
properly  computed. 

Respondents:  Individuals  or  huusehold- 

Estimated  Number  of  Respondents/ 
Recordkeepers:  100 

Estimated  Burden  Hours  Per 
Respondent/Recordkeept-r: 


Recordkeeping 

Learning  about  xhe  law  or  ttie  form  

Preparing  the  form  

Copying,  assembling,  and  sending  the  form  to  the  IRS 


Form  706- 
GS(T) 


40  min 
28  mm 
32  mm 
20  mm 


Sched  A 


13  mm 
17  mm 
38  mm 
20  mm 


Sched.  B 


1 3  min 
4  mm. 
20  mm. 
20  mm 


Frequency  of  Response:  Annually 
Estimated  Total  Reporting/ 

Recordkeeping  Burden:  689  hours 
Clearance  Officer:  Garrick  Shear,  (202) 

622-3869.  Internal  Revenue  Service. 


Room  5571,  1111  Constitution 
Avenue  NW..  Washington.  DC  20224 
UMB  Reviewer:  Milo  Sunderhauf.  (202) 
395-7340.  Office  of  Management  and 
Budget.  Room  10226.  New  Excfutivf 


Office  Building.  Washington.  IX" 
2(t50< 
Lois  K.  Holland. 

fyepartmental  Ptpum  Managemt-nt  Oitii  > 
UK  Dim  .  M.=i-<14:>  Filed  1-12-95;  H  4"i  .tin! 
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Sunshine  Act  Meetings 


This  sectior  of  the  FEDERAL  REGISTER 
contains  no  ices  of  meetings  published  under 
the  "Goverr  ment  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  t  U.S.G.  552b(e)(3). 
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OF  INTERIOR,  NATIONAL  PARK 


;ipated  that  about  twenty 
be  able  to  attend  the  session 
to  the  Commission 


persons  may  make  oral  or 

ions  to  the  Commission 

en  statements.  Such  requests 

ade  prior  to  the  meeting  to: 

er,  Executive  Director, 

River  Vallev  National 


n 


P(    pp: 


o  le 


Heritage  Corridor  Commission,  One 
Depot  Square,  Woonsocket,  RI  02895. 
Tel.;  (401)  762-0250 

Further  information  concerning  this 
meeting  may  be  obtained  from  James  R. 
Pepper,  Executive  Director  of  the 
Commission  at  the  aforementioned 
addres.s. 
lames  R.  Pepper, 
Executive  Director 

jFR  Doc.  95-1044  Filed  1-11-95:  2:42  pm] 
BILLING  CODE  4310-70-P 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday. 
January  18.  1995. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2lst  Streets, 
N.VV.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignment.s,  and 
salarv'  actions)  involving  individual  Federal 
Reserve  System  emplovees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  davs 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 


Diifed:  January  11,  l'»95. 
Jennifer  J.  Jahn.son, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  9.5-1031  Filed  1-11-95:  10:39  am) 

BILLING  CODE  621(M)1-P 

FOREIGN  CLAIMS  SETTLEMENT  COMMISSION 

F.C.S.C.  Meeting  Notice  No.  3-95 
Announcement  in  Regard  to 
Commission  Meetings  and  Hearings 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504),  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b). 
hereby  gives  notice  in  regard  to  the 
.scheduling  of  open  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows:  • 

Date,  Time,  and  Subject  Matter 

Fri.,  Jan.  20,  1995  at  10:30  a.m.— 
Consideration  of  Proposed  Decisions  on 
claims  against  Iran. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission,  600  E 
Street,  NW.,  Washington,  DC.  Reque.sts 
for  information,  or  advance  notices  of 
intention  to  observe  a  meeting  may  be 
directed  to:  Administrative  Officer, 
Foreign  Claims  Settlement  Commission, 
600  E  Street,  NW.,  Room  6029, 
Washington,  DC  20579.  Telephone: 
(202)  616-6988. 

Dated  at  Washington,  DC  on  January  10, 
1995. 

Jeanette  Matthews,) 

Administrative  A.'isiiitiint. 
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ENVmONIVIENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 

[FRL-5102-1] 

Reconsideration  of  the  Protection  of 
Stratospheric  Ozone  Rule 

Correction 

In  rule  document  94-30082  beginning 
on  page  63255  in  the  issue  of  Thursday. 
December  8,  1994  make  the  following 
correction: 

§82.174    [Corrected] 

On  page  G3256,  in  the  second  colunm, 
in  S82. 174(e).  in  the  next  to  last  line, 
"March  8.  1985."  should  read  "March  8. 
1093." 

BILLING  CODE  1505-01-O 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  15 

[GEN  Docket  No.  90-314,  RM-7140,  RIV1-7175, 
RIVI-7618;  FCC  94-265] 

New  Personal  Communications 
Services 

Correction 

In  rule  document  94-27558  beginning 
on  page  55372  in  tlie  issue  of  Monday, 
November  7,  1994,  make  the  following 
correction: 

§15.323    [Corrected) 

On  page  55374,  in  the  first  column,  in 
§15. 323(e),  in  the  seventh  line,  "20 
millisecond.s/X"  should  read  "10 
milliseconds/X". 

BILLING  CODE  1S05-01-0 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Availability  of  Funds  for  the  Provision 
of  Technical  and  Other  Non-Financial 
Assistance  to  Community  and  Migrant 
Health  Centers 

Correction 

hi  notice  document  94-31555 
beginning  on  page  66316  in  the  issue  of 
Friday,  December  23,  1994,  make  the 
following  correction: 

On  page  66317,  in  the  first  coliimn,  in 
the  second  and  third  lines  "(insert  30 
days  from  date  of  publication)"  should 
read  "January  23,  1995". 

BILLING  CODE  1 505-01 -O 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-3  (Sub-No.  115)] 

Missouri  Pacific  Railroad  Company- 
Abandonment — in  Miami,  Franklin,  and 
Osage  Counties,  KS;  Notice 

Correction 

In  notice  document  94-31998 
appearing  on  page  67719  in  the  issue  of 
Friday,  December  30.  1994  the  docket 
ruimbcr  should  read  as  set  f(jrth  above. 

BILLING  CODE  1 505-01 -D 


DEPARTMENT  OF  JUSTICE 
Office  of  Justice  Programs 

28  CFR  Part  90 

[OJPNo.  1015] 
RIN1121-AA27 

Grants  to  Combat  Violent  Crimes 
Against  Vtfomen 

Correction 

In  proposed  rule  document  94-31877 
beginning  on  page  66830  in  the  issue  of 
Wednesday,  December  28,  1994.  on  the 
same  page,  in  the  second  column,  in  the 
first  full  paragraph,  text  was  omitted 
from  the  second  sentence,  it  should  read 
as  set  forth  below: 

"Units  of  local  government,  Indian 
tribal  governments  and  non-porfit,  non- 
goverrmiental  victim  service  programs 
are  eligible  to  apply  to  States  for 


subgrants  imder  this  program.  Indian 
tribal  governments  are  also  eligible  to 
apply  directly  to  the  Office  of  Justice 
Programs  for  discretionary  grants  under 
Subpart  C  of  these  regulations." 


BILLING  CODE  1S05-01-D 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  550 


RIN3206-AG15 

Incentive  Awards;  Pay  and  Leave 
Administration 

Correction 

In  rule  document  94-31822  beginniiK 
on  page  66G29  in  the  issue  of 
Wednesday,  December  28,  1994  make 
the  following  correction: 

§550.404    [Corrected] 

On  page  66633.  in  the  third  column, 
in  §550. 404(b)(2).  in  the  last  linn,  after 
"regular"  insert  "pay" 

BILLING  CODE  1S0S-01-D 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  121 

[Docket  No.  27663;  Amdt  No.  121-247.  129- 
24,  135-54] 

RIN2120-AF24 

Traffic  Alert  and  Collision  Avoidance 
System,  TCAS  I 

Correction 

In  rule  document  94-32108  l)e;.;inning 
on  page  67584  in  the  issue  of  Thursday. 
December  29.  1994.  make  thi;  following 
corrections: 

§121.356    [Corrected] 

1.  On  page  67586.  in  the  third 
column,  in  §121.356.  in  the  first  line. 

paragraph  "(b)  *  *  *"  should  read  "(a) 

*  »  *  •• 

2.  On  the  same  page,  in  the  same 
column,  in  §121. 356(b).  in  the  fifth  line. 
after  "passenger"  insert  "(combi) 
airplane  that  has  a  passenger" 

BILLING  CODE  1S05-01-O 
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DEPARTW  ENT  OF  TRANSPORTATION 

National  h  ighway  Traffic  Safety 
Administri  ition 


(Docket  No 
49CFR 


Part 


RIN2127-AI  45 


94-104;  Notice  1J 
571 


Friday 

January  13,  1995 


Federal  Motor  Vehicle  Safety 


Standards 


and  Assoqiated  Equipment 
Correction 


c  ore( 


d  rulo  docuiiinnf  94-2905:1 
n  pagn  60596  in  tlie  issue  of 
ember  25,  1994  make  the 
c:ti()n: 
s4me  page,  in  the  third 
der  the  heading  Effective 
second  line,  "December  27, 
should  read  "[30  days  after 
in  the  Federal  Register]." 
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"he  Department  of  Education 
iteria  for  optional  State 
d  plans  submitted  under 
02  of  the  Elementary  and 
Education  Act  of  1965 
recently  reauthorized  by  the 
Americas  Schools  Act,  Pub. 
(lASA).  Submitting  a 
plan  will  allow  a  State  to 
under  many  Federal 
irough  a  single  plan,  rather 
h  separate  and  detailed 

ing  plans  or  applications, 
dated  plan  would  explain 
he  resources  of  Federal 
icluded  in  the  plan  would 
er  to  promote  the  State's 
goals  for  all  students  while 
Tieeting  the  needs  of  the 
intended  beneficiaries.  To 
year  (FY)  1995  program 
educational  agency  (SEA) 
only  to  describe  how  it 
its  final  plan  over  the 
and  to  submit  basic 
needed  to  ensure  fiscal 
ity. 

ten  comments  must  be 

or  before  February  13, 1995. 

All  comments  should  be 
Thomas  W.  Payzant, 
Secretary  for  Elementary  and 
iducation,  U.S.  Department 
,  600  Independence  Avenue 
on,  DC  20202-6100.  The 
d^lress  for  submitting 
s: 
plan@ed.gov.  The  fax 


fiscal 
Sti  te 


dev(  lop 


vear. 


Id' 


202) 205-0303. 


ER 


INFORMATION  CONTACT: 
,  Office  of  Elementary 
Education,  U.S. 
of  Education,  600 

Avenue  SW., 
DC  20202-6100. 
(202)  260-1922.  The 
is: 
plan@ed.gov.  The  fax 


(202)  205-0303.  Individuals 
t  jlecommunications  device 
may  call  the  Federal 
Relay  Service  (FIRS)  at  1- 
800-877-8139  between  8  a.m.  and  8 
p.m.  Fasten  time,  Monday  through 
Friday 


SUPPLEMENTARY  INFORMATION:  Section 
14302  of  the  ESEA.  as  reauthorized  by 
Title  I  of  the  lASA,  permits  the 
Secretary  to  establish  criteria  under 
which  any  SEA  may  obtain  certain 
Federal  program  funds  through  a  single 
consolidated  plan  rather  than  through 
separate  funding  applications  or  plans. 
As  explained  in  section  14301,  this 
consolidated  plan  would  enhance  cross- 
program  coordination,  planning  and 
service  delivery,  and  the  integration  of 
Federal  program  services  with  services 
offered  by  States  and  localities  as  keys 
to  increased  student  achievement. 

So  that  the  development  and  use  of 
consolidated  plans  can  achieve  their 
ma.ximum  potential,  the  Secretary 
proposes  to  offer  States  a  two-phase 
process  for  completing  their 
consolidated  plans:  (1)  Submission  in 
the  spring  of  1995  of  a  relatively  simple 
preliminary  plan,  followed  by  (2)  the 
State's  development  and  submission  the 
next  year  of  a  final  consolidated  plan. 
This  final  plan  would  focus  specifically 
on  how  the  Federal  programs  included 
in  the  plan,  while  still  serving  their 
intended  beneficiaries,  would  support 
State  goals  and  education  reform 
strategies.  In  developing  its 
consolidated  plan,  a  State  is  encouraged 
to  consider  the  relationship  of  this  plan 
to  the  State's  overall  reform  efforts, 
including  efforts  under  the  Goals  2000: 
Educate  America  Act  or  the  School-to- 
Work  Opportunities  Act.  A  State  also  is 
encouraged  to  consider  what  waivers  it 
may  need  to  carry  out  its  reforms 
effectively.  Finally,  each  State  is 
encouraged  to  consider  how  its  local 
educational  agencies  (LEAs)  and  schools 
can  tap  the  full  potential  of  consolidated 
plans  at  the  local  level  through  the 
authority  offered  to  them  under  section 
14305  of  the  ESEA. 

These  provisions  for  development  of 
consolidated  State  plans — particularly 
when  coupled  with  the  Secretary's  new 
waiver  authority,  contained  in  section 
14401  of  the  ESEA  (as  well  as  in  the 
Goals  2000  and  School-to-Work  statutes) 
and  other  provisions  of  the  HSA  that 
offer  new  opportunities  for  flexibility — 
also  enable  the  Department  to  refocus  its 
administration  of  programs  in  ways  that 
can  better  assist  a  State  in  meeting  its 
education  goals  and  objectives.  Indeed, 
the  information  contained  in  a 
consolidated  plan  may  help  to  clarify 
why  an  SEA  or  LEA  needs  a  waiver  of 
certain  program  requirements  in  order 
to  improve  student  achievement.  The 
Department  will  soon  issue  separate 
guidance  describing  the  process  for 
obtaining  waivers  of  programmatic 
requirements  under  section  14401. 

Development  of  a  consolidated  State 
plan,  either  in  preliminary  or  final  form, 


is  voluntary.  It  is  the  State's  decision 
whether  to  submit  a  consolidated  plan, 
which  of  the  eligible  programs  to 
include  in  it  if  one  is  submitted,  and 
whether  to  add  to  a  final  consolidated 
plan  programs  that  were  not  included  in 
a  preliminary  plan.  Moreover,  an  SEA 
that  submits  a  preliminary  plan  for  FY 
1995  could  choose  to  forgo  development 
of  the  final  consolidated  plan  during  the 
following  year,  and  instead  submit 
individual  program  plans  or 
applications.  Likewise,  an  SEA  thai 
chooses  for  FY  1995  to  submit 
individual  program  plans  or 
applications  could,  in  any  subsequent 
fiscal  year,  submit  a  final  consolidated 
plan. 

Approval  of  a  consolidated  plan, 
whether  in  preliminary  or  final  form, 
permits  the  Secretary  to  award  funds 
under  the  programs  included  in  the 
plan.  Approval  of  a  consolidated  plan 
also  eliminates  the  need  for  an  SEA, 
under  those  included  programs,  to 
submit  separate  program  applications  or 
develop  separate  program  planning 
documents  that  otherwise  would  be 
required  by  the  program  statutes. 
Moreover,  approval  of  a  consolidated 
plan  establishes  a  different  context  for 
any  Departmental  review  of  an  SEA's 
administration  of  the  included 
programs. 

The  Secretary  stresses  that  approval  of 
a  consolidated  plan  does  not  alter  the 
obligation  of  an  SEA  and  its  grantees  to 
continue  to  comply  with  all 
requirements  of  each  program, 
including  those  that  would  have  been 
described  in  plan  or  application 
descriptions  or  assurances  under  the 
statute.  (See  further  discussion  and 
examples  under  "Assurances"  to  be 
submitted  as  part  of  the  first-year 
(preliminary)  consolidated  plan.)  In 
addition,  while  an  SEA  that  meets  the 
conditions  of  section  14201  of  the  ESEA 
may  consolidate  administrative  funds 
under  specified  programs,  approval  of  a 
consolidated  State  plan  does  not 
authorize  commingling  of  program 
funds.  However,  the  Secretary  is 
authorized  to  waive  certain  program 
requirements  under  waiver  provisions 
contained  in  the  lASA,  the  Goals  2000: 
Educate  America  Act,  and  the  School- 
to-Work  Opportunities  Act. 

The  remainder  of  this  notice  identifies 
the  programs  that  might  be  included  in 
a  consolidated  plan,  and  proposed 
questions  that  a  State  might  address  in 
both  the  preliminary  and  final 
consolidated  plans.  Appendix  A  to  this 
document  contains  the  Department's 
preliminary  guidance  on  the 
consolidated  plan;  this  guidance  was 
provided  to  members  of  the  public  who 
attended  a  Federal  program  conference 


in  Baltimore,  Maryland,  on  December  2. 
1994.  Subject  to  review  of  the  comments 
received  on  this  proposal,  the  Secretary 
plans  to  announce  final  criteria  for 
consolidated  State  plans  in  February. 
1995. 

Programs  That  a  State  May  Include  in 
a  Consolidated  Plan 

Section  14302  permits  an  SEA  to 
include  any  of  the  following  State- 
administered  programs  in  its 
consolidated  State  plan: 

(1)  Title  I.  Part  A  of  the  ESEA  (LEA 
Program). 

(2)  Title  I,  Part  B  of  the  ESEA  (Even 
Start  Program). 

(3)  Title  I.  Part  C  of  the  ESEA  (Migrant 
Education). 

(4)  Title  I,  Part  D  of  the  ESEA 
(Neglected,  Delinquent,  or  At-Risk 
Children). 

(5)  Title  n  of  the  ESEA  (State  and 
local  programs)  (Professional 
Development). 

(6)  Title  III,  Part  A,  subpart  2  of  the 
ESEA  (Technology  for  Education). 

(7)  Title  IV,  Part  A  (other  than  the 
Governor's  Programs  in  section  4114)  of 
the  ESEA  (Safe  and  Drug-Free  Schools 
and  Communities). 

(8)  Title  VI  of  the  ESEA  (Innovative 
Education  Program  Strategies  (formerly 
Chapter  2)). 

(9)  State  leadership  programs  under 
Title  II  of  the  Carl  D.  Perkins  Vocational 
and  Applied  Technology  Education  Act 
(Perkins  Act). 

(10)  Programs  under  the  Goals  2000: 
Educate  America  Act. 

(11)  Programs  under  the  School-to- 
Work  Opportunities  Act. 

In  addition,  under  section 
14302(a)(2)(F)  of  the  ESEA.  the 
Secretary  proposes  to  designate  the 
following  additional  programs  that  a 
State  may  include  in  a  consolidated 
plan: 

(12)  Subtitle  B  of  Title  VII  of  the 
Stewart  B.  McKinney  Homeless 
Assistance  Act  (the  Education  for 
Homeless  Children  and  Youth  program) 
(enacted  in  Title  III.  Part  B  of  the  L\SA). 

(13)  All  other  State  formula  grant 
programs  under  the  Perkins  Act. 

The  Secretary  is  considering  whether 
to  designate  Title  VII,  Part  C  of  the 
ESEA  (the  Emergency  Immigrant 
Education  Program)  for  possible 
inclusion  in  the  consolidated  State  plan, 
but  is  not  proposing  to  do  so  at  this  time 
in  view  of  the  significant  relationship  of 
this  program  to  other  Federal  initiatives 
for  addressing  immigration-related 
issues. 

Certain  programs  that  the  statute 
specifically  identifies  for  possible 
inclusion  in  a  consolidated  State  plan, 
such  as  the  Technology  for  Education 


program  in  Title  III.  Part  A.  subpart  2  of 
the  ESEA,  are  competitive,  rather  than 
formula,  grant  programs.  These 
competitive  programs  (and  others  that 
the  Secretary  later  may  designate)  can 
promote  innovation  in  specific  aspects 
of  a  State's  reform  effort,  and  so  can 
play  an  important  role  in  a  consolidated 
State  plan  for  the  overall  use  of  Federal 
program  funds.  On  the  other  hand, 
competitive  grant  programs  present 
special  challenges  for  consolidated 
plans;  not  only  must  their  applications 
be  reviewed  against  competitive 
selection  criteria  and  processed  on  a 
longer  time-line  than  is  needed  for 
formula  grant  programs,  but  the 
programs  often  fund  projects  with  a 
National  purpose.  Until  these  competing 
principles  can  be  better  resolved,  the 
Secretary  proposes  that  an  SEA  that 
includes  a  competitive  grant  program  in 
its  consolidated  State  plan  still  will 
need  to  meet  the  application  content, 
selection  criteria,  and  closing  dates 
established  for  that  program. 

As  stated  in  the  "Invitation  to 
Commen^"  section  of  this  notice,  the 
public  is  invited  to  suggest  other  grant 
programs,  both  formula  and 
discretionary,  that  should  be  available 
for  inclusion  in  a  consolidated  State 
plan,  and  how  that  plan  can  best 
accommodate  these  other  programs. 

The  Preliminary  (First-Year) 
Consolidated  Plan  Descriptions 

The  preliminary  consolidated  plan  for 
FY  1995  program  funds  would  identify 
the  Federal  programs  that  the  plan 
covers,  and  address  the  following  three 
areas  with  respect  to  the  programs 
included  in  it: 


J .  Goals  or  Objectives 

What  are  the  goals  and  objectives  that 
the  SEA  hopes  to  achieve  through  the 
development  and  use  of  a  consolidated 
program  plan,  and  how  do  they  relate  to 
the  needs  of  the  intended  beneficiaries 
of  programs  included  in  the  plan?  In 
answering  these  questions,  include: 

•  Ways  in  which  consolidated  plans 
for  use  of  Federal  program  funds  are 
already  being  developed  and  used,  and 
the  impediments  to  success  that  are  now 
most  evident. 

2.  Process  for  Developing  the  Final 
Consolidated  Plan 

What  process  and  timelines  will  the 
SEA  use  during  the  following  year  to 
develop  its  final  consolidated  plan? 
Include  the  State's  strategies  for— 

•  Coordinating  the  planning  for  the 
use  of  Federal  program  funds  with  the 
State's  overall  education  reform  efforts 
(including  planning  under  Goals  2000 


and  School-to-Work  for  participating 
States). 

•  Bringing  together  all  key 
individuals — Governors.  State  program 
officials.  LEA  and  school 
administrators,  teachers,  adult 
education  administrators,  parents,  and 
others  who  can  play  a  key  role  in 
coordinating  and  integrating  each 
program  included  in  the  plan  with  State 
and  locally  funded  activities — in  the 
development  and  review  of  the  final 
consolidated  State  plan. 

3.  Fiscal  Accountability 

To  ensure  fiscal  accountability  and 
the  availability  of  information  that  the 
Secretary  needs  to  distribute  program 
funds,  provide  for  each  included 
program,  where  applicable — 

•  The  amount  of  funds  provided 
under  each  program  that  will  be  used  to 
carry  out  State-level  activities  (v\-tiether 
or  not  those  activities  are  performed"  by 
the  SEA),  and  a  general  description  of 
how  these  funds  will  be  used. 

•  The  procedures  and  criteria  that  the 
SEA  will  use  to  distribute  program 
funds  within  the  State  where  the 
program  statute  provides  no  in-State 
funding  formula.  (Programs  that  the 
Secretary  thus  far  has  identified  as 
having  no  statutory  in-State  funding 
formula  are  the  following:  Even  Start. 
Migrant  Education.  Neglected, 
Delinquent,  or  At-Risk  Children  (the 
local  agency  program  in  Part  D.  Subpart 
2),  Safe  and  Drug-Free  Schools  and 
Communities.  Innovative  Education. 
McKinney  Homeless  Assistance,  and  the 
Perkins  Act.  Title  III.) 

•  Theamount  of  funds,  if  any. 
provided  under  each  program  that  the 
State  would  consolidate  for  State 
administration  under  section  14201  of 
the  ESEA,  along  with  a  statement 
confirming  that  the  SEA  has  determined 
that  a  majority  of  its  resources  come 
from  non-Federal  sources. 

Assurances 

In  addition,  an  SEA  also  would 
provide  in  its  preliminary  plan  a  set  of 
assurances  that  include  the  following: 

•  Those  required  by  section  14306  of 
the  ESEA,  which  are  repeated  in 
Appendix  B. 

•  A  general  assurance  that,  unless 

and  until  these  requirements  are 
waived,  the  SEA  and  its  subgrantees 
will  continue  to  comply  with  all 
operational  requirements  of  each 
program,  including  those  that  the 
program  statute  may  express  in  terms  of 
application  or  plan  descriptions  or 
assurances. 

Example  1:  An  SEA  includes  the 
Migrant  Education  Program  (MEP)  (Title 
I,  Part  C  of  the  ESEA)  in  its  preliminary 
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consolidat  jd  plan.  The  SEA  does  not 
need  to  su  )mit  a  State  application,  or 
any  of  the  descriptions  described  in 
section  13l>4  of  Title  I.  Part  C.  It  also 
does  not  n  ;ed  to  prepare  the  separate 
comprehei)sive  service-delivery  plan,  as 
otherwise  inquired  forthe  MEP  under 
section  131 16(a)  of  the  ESEA;  that  MEP 
plan  is  not  required  because  it  is 
addressed  ivithin  the  consolidated  State 
plan.  Howijver,  the  SEA's  receipt  of 
MEP  funds  under  an  approved, 
preliminary  consolidated  plan  still 
would  reqi  ire  the  SEA  to  develop  and 
carry  out  a  ;tivities  for  migratory 
children  a<  identified  in  the 
compreher  sive  plan  requirements  of 
section  13(i6(a). 

Exampk  2:  An  SEA  includes  the  Safe 
and  Drug-F  ree  Schools  and 
Communit  es  program  (Title  IV.  Part  A, 
of  the  ESEiO  in  its  preliminary 
consolidatiid  plan.  The  SEA  does  not 
ne^d  to  sulimit  the  State  application 
under  sect  on  4112  of  Title  IV.  Part  A, 
or  any  of  tie  application  descriptions, 
such  as  the  description  contained  in 
section  411  2(b)(4)  of  how  the  SEA  will 
coordinate  its  program  activities  with 
the  Governor's  drug  and  violence 
prevention  programs  funded  under 
section  411  4,  and  prevention  efforts  of 
other  State  agencies.  However,  the 
SEA's  rece  pt  of  Safe  and  Drug-Free 
Schools  an  i  Communities  program 
funds  under  an  approved,  preliminary 
consolidated  plan  still  would  require 
the  SEA  to  meet  all  applicable  program 
requiremer  ts,  including  coordinating  its 
program  w  th  relevant  programs  and 
activities  o  the  Governor  and  other 
State  agencies. 

Example  3:  An  SEA  includes  the  Title 
I,  Part  A  (E  5EA)  program  in  its 
preliminary  consolidated  plan.  The  SEA 
does  not  n«  ed  to  submit  the  State  plan, 
or  any  of  th  e  State  plan  descriptions 
described  i  i  section  1111  of  Title  I.  Part 
A. 

However  the  SEA's  receipt  of  Title  I, 
Part  A  pro^  ram  funds  under  an 
approved,  ireliminary  consolidated 
plan  still  w  ould  require  the  SEA  to  carry 
out  all  oft!  e  requirements  contained  in 
section  1111  with  regard  to  standards 
and  assessnents  and  other  provisions  to 
support  tea[:hing  and  learning. 

Tne  Seer  ;tary  is  considering  whether 
the  final  in  itructions  for  the  preliminary 
consolidated  plan  should  include  a  list, 
program-b) -program,  of  all  application 
and  plan  ddscriptions  and  assurances 
that  the  SE.  ^'s  general  a<5surance  would 
cover  in  th(  i  absence  of  a  waiver. 


Relationsh 
School-to 

The  Goal^ 
States  and 


JMI 


to  the  Goals  2000  and 
V^'ork  Initiatives 

2000  statute  provides 
( :ommunities  with  an 


opportunity  to  strengthen  and  broaden 
their  education  reform  efforts  by 
developing  comprehensive  plans  to 
enable  all  children  to  learn  to 
challenging  academic  standards.  The 
School-to-Work  Opportunities  initiative 
may  also  play  a  significant  role  in  a 
State's  education  reform  efforts  by 
helping  to  establish  transition  systems 
for  youth  that  integrate  challenging 
academic  content  with  high  quality 
work-based  learning  experience  leading 
to  postsecondary  education  and  career- 
oriented  entry  into  the  workforce.  A 
State's  participation  in  these  initiatives 
is  voluntary,  as  it  is  with  all  Federal 
programs.  States  that  choose  to 
participate  in  Coals  2000  and  School-to- 
Work  are  encouraged  to  integrate  their 
development  of  consolidated  State  plans 
under  section  14302  of  the  ESEA  with 
their  Goals  2000  and  School-to-Work 
plans  and  activities.  However,  since 
these  initiatives  are  designed  as  possible 
frameworks  for  the  use  of  local.  State 
and  Federal  resources  to  support  a 
State's  overall  education  reform 
strategy,  the  Secretary  is  not  proposing 
that  submission  of  a  consolidated  State 
plan,  in  either  preliminary  or  final  form, 
would  alter  application  or  planning 
requirements  under  Goals  2000  or 
SchooI-to-Work. 

The  Final  (Second-Year)  Consolidated 
State  Plan 

The  final  consolidated  plan  will 
provide  an  opportunity  for  SEAs  to 
consider  how  the  resources  of  those 
Federal  programs  included  in  the  plan 
can  be  used  directly  to  support  their 
States'  overall  improvement  strategies. 
The  following  proposal  for  the  content 
of  this  final  plan  reflects  the 
Department's  current  thinking  on  what 
issues  and  questions  a  State  might 
address  in  a  final,  second-year  plan. 
After  reviewing  comment  on  this  notice, 
the  Department  intends  to  continue 
collaboration  with  the  public  on 
modifications  that  may  be  needed,  as 
well  as  on  the  formulation  of  additional 
examples  that  can  better  illustrate  how 
States  might  address  the  questions 
presented. 

Possible  Issues  To  Be  Addressed  in  a 
Final  (Second-Year)  Consolidated  Plan 

1.  What  is  the  SEA's  vision  (including 
specific  goals)  for  improving  its 
educational  system  throughout  the 
State?  How  do  these  goals  relate  directly 
to  raising  student  academic 
achievement,  geared  to  challenging 
academic  standards,  of  all  children  who 
benefit  from  Federal  programs  included 
in  the  consolidated  plan?  In  answering 
these  questions,  the  State  must  address 
the  following: 


•  How  the  State  will  meet  the 
standards  and  assessment  requirements 
of  Title  1,  Part  A.  section  1111(b)  of  the 
ESEA  to  ensure  the  use  of  challenging 
academic  content  standards  and  high- 
quality  assessments  aligned  with  the 
standards. 

•  What  goals  and  performance 
indicators  will  the  State  establish  to 
determine  the  effectiveness  of  programs 
included  in  the  plan  (e.g.,  improved 
professional  development  based  upon 
realigned  teacher  certification 
requirements  under  the  Eisenhower 
Professional  Development  program 
(Title  II,  Part  B  of  the  ESEA),  or 
additional  performance  indicators  for 
safe  and  drug-free  schools  under  the 
Safe  and  Drug-Free  Schools  and 
Communities  program  (Title  IV,  Part  A 
of  the  ESEA). 

2.  How  will  the  Federal  resources  of 
those  programs  support,  on  the  basis  of 
identified  needs,  State  and  local  efforts 
to  reach  the  State's  specific  goals  and 
enable  intended  program  beneficiaries 
to  reach  the  challenging  academic 
standards  established  in  the  State?  (The 
Secretary  recognizes  that,  given  varying 
SEA  responsibilities  for  the  programs 
that  a  State  might  include  in  its 
consolidated  plan,  not  all  of  the  issues 
raised  by  this  question  may  be  equally 
relevant  to  individual  programs.) 

Example  2;  If  a  State  determines  that 
one  of  its  goals  to  improve  education  is 
increasing  the  percentage  of  youth  who 
complete  high  school,  the  State  might 
describe  how  Federal  program  funds  fit 
into  State  efforts  to  reach  that  goal. 

Example  2:  If  the  State  has  established 
overall  goals  for  professional 
development,  it  should  describe  how  it 
will  use  resources  (not  limited  to  Title 
II,  ESEA)  to  reach  these  goals. 

In  answering  Question  2,  a  State 
should  consider  addressing  such  critical 
areas  as  the  following: 

•  How  the  needs  of  children  sened 
by  the  program  are  identified. 

•  The  most  significant  barriers  to 
more  effective  use  of  Federal  funds,  and 
how  the  State  and  individual  programs 
will  work  together  to  overcome  these 
barriers. 

•  Any  waivers  of  Federal  statutes  or 
regulations  the  State  may  need  to 
support  its  consolidated  plan. 

•  How  program  adminisfrators  in  the 
State  will  maintain  the  kind  of 
communication  and  coordination 
needed  to  draw  effectively  on  all 
Federal  resources  as  outlined  in  the 
plan. 

•  How  program  administrators 
throughout  the  State  will  make  the 
.strategies  outlined  in  the  consolidated 
plan  part  of  their  daily  work. 


•  If  a  State  chooses  to  consolidate  its 
use  of  State  administration  funds  (under 
section  14201  of  the  ESEA).  how  the 
consolidation  of  these  funds  relates  to 
the  consolidated  State  plan  under 
section  14302. 

•  Any  critical  timelines  and 
benchmarks  that  will  guide  related  and 
ongoing  activities. 

3.  How  will  the  State  enable 
interested  local  educational  agencies,  in 
accordance  with  section  14305  of  the 
KSEA,  to  develop  their  own 
consolidated  plans  for  the  use  of  Federal 
funds,  and  help  to  develop  the  capacity 
of  LEAs  and  schools  to  use  all  of  their 
funds  to  support  high  academic 
achievement  for  all  intended  program 
beneficiaries? 

4.  For  an  individual  school  whose 
activities  are  supported  with  Federal 
funds,  how  can  the  needs  of  its  students 
be  better  met  through  implementation  of 
the  consolidated  plan?  The  answer  to 
this  question  might  illustrate  how  a 
State's  thinking  about  the  usefulness  of 
a  «:onsolidated  plan  is  rooted  in  the 
daily  activities  of  schools  and  students. 

Ah  SEA  also  would  provide  an  update 
on  any  significant  changes  in  the 
procedures  for  distribution  of  funds,  as 
well  as  in  the  amounts  and  general  uses 
of  funds  reserved  for  administrative  and 
State-level  activities,  from  those 
described  in  the  preliminary 
consolidated  plan. 

Review  of  Consolidated  Plans 

The  Secretary'  proposes  that  the 
State's  preliminary  consolidated  plan  be 
approved  without  peer  review,  but  is 
.strongly  considering  using  a  peer  review 
process  that  involves  the  assistance  and 
advice  of  State  officials,  and  others  with 
relevant  expertise,  for  approving  the 
final  State  consolidated  plan. 

Public  Participation  Requirements 

Section  14303(7)  of  the  ESEA 
requires,  as  one  of  the  SEA's  general 
assurances,  that  "before  the 
[consolidated  plan)  was  submitted  to 
the  Secretary,  the  State  has  afforded  a 
reasonable  opportunity  for  public 
comment  on  the  plan  *  •  •  and  has 
considered  such  comment."  (This 
assurance  applies  both  to  consolidated 
State  plans  under  section  14302  and  to 
all  individual  State  plans  or 
applications  submitted  under  individual 
programs.) 

Invitation  to  Comment 

The  Secretary  invites  comments  from 
all  interested  members  of  the  public  on 
this  proposal  for  the  content  of  the 
consolidated  State  plan.  The  Secretar> 
is  particularly  interested  in  receiving 
comments  on  whether — 


•  There  are  additional  grant 
programs,  either  formula  or 
discretionary,  that  the  Secretary  should 
consider  designating  for  possible 
inclusion  in  a  consolidated  State  plan, 
and  how  that  plan  can  best 
accommodate  these  programs. 

•  The  proposed  contents  of  the 
preliminary  (first-year)  consolidated 
plan  are  reasonable  and  whether  they 
need  to  be  modified  or  clarified. 

•  The  issues  propo.sed  to  be 
addressed  in  the  final,  (second-year) 
consolidated  plan  are  clearly  expressed 
and  properly  formulated,  and  what 
additional  examples,  if  any.  should  be 
included  to  clarify  the  kind  of 
information  that  the  State  would  need  to 
provide. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  room  4000.  Portals 
Building.  1250  Mar>-land  Avenue  SW.. 
Washington,  DC  20202. 

Dated;  Januar>'  6.  1995. 
Thomas  W.  Payzant, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 

Appendix  A — Department  of  Education 
Preliminary  Guidance  Document:  The  lASA 
Consolidated  Plan  (December  1. 1994) 

(Note:  This  docuiT»;nt  was  distributed  to 
those  who  attended  the  Office  of  Elomentar\' 
and  Secondan,'  Education/Office  of  Bilingual 
Education  and  Minority  Languages  Affairs 
conference  in  Baltimore,  Maryland,  on 
December  2, 1994.  It  is  intended  to  provide 
useful  background  information.) 

A  New  Approach 

•  The  recently  enacted  Improving 
America's  Schools  Act  (lASA)  stress«!S.  in  a 
variety  of  ways,  the  need  to  rethink  how 
Federal,  State  and  local  education  pntgrams 
can  fit  together  into  a  unified  system  that 
fiK  uses  on  one  principal  goal:  Enabling  all 
students  to  m  hi^ve  to  challenging  standards. 
The  Art  reinivirces  the  Federal  government's 
limited  supporting  role  in  this  effort.  At  the 
same  time,  it  encourages  the  Secretary  of 
Education  to  remove  barriers  to  State  and 
kK;al  efforts  to  meet  student  educational 
needs.  Indeed,  the  lASA  permits  the 
Secretar>-  to  take  steps  to  ensure  that  the  way 
in  which  the  Department  administers  its 
programs  is  itself  a  part  of,  rather  than  a 
hindrance  to.  educational  rtiform. 

•  The  lASA  authorizes  the  Secretar>- 1(» 
waive  statutes  or  regulations  that  imi>ede 
efforts  to  increase  the  quality  of  student 
instruction  or  improve  student  academic 
performance.  It  also  permits  the  .Socrctar>-  to 
eliminate  the  need  for  States  to  submit  to  the 
Department  a  m>Tiad  of  different  program 
funding  applications.  Instead,  the  l,\.SA 
authorizes  submission  of  a  single 
consolidated  plan  that,  for  the  programs  that 
it  covers,  focuses  on  cross-program 
coordination,  integration  of  ser\icos  and 
improved  ser\  ice  delivery  as  keys  to  student 
achievement.  This  authority  extends  to  State 


formula  grant  programs  in  thetlemcntar>' 
and  .Secondary  Education  Act  (ESEA),'  as 
well  as  to  the  Goals  2000:  Educate  America 
Act,  the  School-to-Work  Opportunities  Aci. 
and  State  leadership  programs  .under  the 
Perkins  Vocational  Education  Act. 

•  To  make  educational  reform  truly 
comprehensive,  its  reach  must  extend 
beyond  challenging  content  standards  and 
new  teaching  methods  to  the  ven,-  way  in 
which  we  administer  our  many  programs.  A 
consolidated  plan  can  t)ecome  a  driving  force 
for  thinking  about  how  all  Federal,  State  and 
local  activities  might  work  together  in  a 
common  and  coherent  effort.  Indeed,  this 
consolidated  plan,  when  used  along  with 
other  means  of  promoting  State  systemic 
reform  under  the  lASA,  Goals  2000  and  the 
School-to-Work  Act.  can  go  a  long  way 
toward  helping  all  of  us  change  the  way  in 
which  we  do  business,  so  that  student 
academic  achievement,  rather  than 
individual  program  administration,  truly  is 
the  ffx:us  of  our  work. 

The  Department's  Stralefiy 

(ieneral  Approach  to  Consolidated 
Planning.  The  new  authority  that  the  lASA 
gives  to  the  Secretary'  to  appnive  a 
consolidated  program  plan  offers  an 
unprecedented  opportunity  to  tap  the  full 
potential  of  Federal  programs.  This  authority 
can  convert  the  current  program-by-prfigram 
application  process  into  a  process  for 
renewed  thinking  about  how  these  programs 
collectively  can  fit  together,  notwithstanding 
their  distinct  purposes  and  different 
beneficiaries,  to  increase  the  quality  of 
student  instruction  and  the  level  of  student 
academic  performance.-  A  truly  consolidated 
application — one  that  is  more  than  a 
repackaged  compilation  of  even  the  Ixnit 
individual  program  applications — can  reflect 
the  kind  of  broad,  creative  planning  effort 
that  is  needed  to  complement  other 
educational  reform  efforts  and  stratogics 

The  Department  is  working  hard  to 
develop  criteria  for  a  States  consolidated 
plan  that  can  help  State  and  local  officials, 
teachers  and  other  school  staff,  and  parents 
l)egin  to  take  advantage  of  the  fipportunilies 
that  a  consolidated  plan  presents.  Bpcause 
the  law  was  only  recently  passed.  \><:  ause 
the  issues  are  complex,  and  tK-caus** 
extensive  collaboration  with  stakeholders  is 
required,  any  decisions  thus  far  are 
preliminary.  However,  knowing  the 
substantial  interest  that  the  prtispecf  of  a 
consolidated  plan  has  generated,  and  the 
reality  that  State  planning  under  the  lASA 
alrca(iy  has  begun,  the  Department  wants  t(i 
offer  whatever  guidance  tiwt  it  currently  can 
provide  about  what  a  plan  might  contain  and 
how  it  might  be  developed.  The  Department 
expects  to  pnnide  more  information  in 
coming  wet'ks. 


'  Ttie  tSliA  was  reauthorized  in  Tilie  I  of  llw 
Improving  .\mericd"s  Sctiools  .^^.t. 

-Congress  expressed  (tie  purpoM'  of  i.oii>ol.iijlin(; 
existing  program  applicdtion.s  inlo  a  .single  plan  in 
section  14301  of  ifie  ESE.A:  "To  in-.prove  Icattiing 
and  learning  by  encour,iging  greater  cross-program 
coordination,  planning,  and  servii.e  deliver)  under 
ttiis  Act  and  entianccd  integration  of  programs 
under  this  Ati  witti  educational  activities  carrie*! 
out  with  .State  and  local  funds. ' 
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C  onsolidated  Plan.  On  the  basis 
p  ehensive  planning.  States 

and  submit  to  the  Secretary 
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will  be  deterriined  by  the  Secretary  in  close 


consultation  with  the  field.  Approval  of  this 
comprehensive  plan — along  with  any  waivers 
that  may  be  needed  to  implement  it — would 
be  the  basis  on  which  funds  for  covered 
programs  would  be  awarded  for  FY  1996  and 
beyond. 

Questions  and  Answers 

The  following  information  tries  to  address 
significant  questions  atx)ut  the  Department's 
strategy  for  implementing  the  consolidated 
plan  provisions  in  the  lASA. 

Ql.  What  programs  may  a  State  include  in 
its  consolidated  plan? 

(Note:  The  following  answer  contains  both 
a  limited  number  of  minor  clarifications  to 
the  list  of  programs  that  the  statute 
specifically  identifies  for  possible  inclusion 
in  a  consolidated  State  plan,  and  those 
additional  programs  that  the  Secretary  is 
proposing  to  designate  for  possible  inclusion 
in  the  plan.  These  clarifications  and 
additions,  which  are  reflected  in  the 
foregoing  notice,  were  made  after  release  oi 
the  guidance  document.) 

Al.  ESEA  programs  may  include:  Title  I, 
Part  A  (LEA  Program):  Title  I,  Part  B  (Even 
Start);  Title  I,  Part  C  (Migrant  Education); 
Title  I,  Part  D  (Neglected,  Delinquent,  or  At- 
Risk  Children);  Title  II  (State  and  local 
programs)  (Professional  Development);  Title 
III.  Part  A,  subpart  2  (Technology  for 
Education);  Title  IV.  Part  A  (other  than  the 
Governor's  Programs  in  section  4114)  (Safe 
and  Drug-Free  Schools  and  Communities); 
and  Title  VI  (Innovative  Education  Program 
Strategies  (formerly  Chapter  2)).  A  State  also 
may  include  the  following  non-ESEA 
programs:  State  leadership  programs  under 
Title  II  of  the  Carl  D.  Perkins  Vocational  and 
Applied  Technology  Education  Act; 
Programs  under  the  Goals  2000:  Educate 
America  Act;  and  Programs  under  the 
School-to-Work  Opportunities  Act.  (See 
section  14302.  and  the  definition  of  "covered 
program"  in  section  14101  of  the  ESEA.) 

The  lASA  authorizes  the  Secretary  to 
designate  other  programs  that  may  be 
included  as  well.  The  Secretary  proposes  to 
designate  Subtitle  B  of  Title  VII  of  the 
Stewart  B.  McKinney  Homeless  Assistance 
Act  (the  Education  for  Homeless  Children 
and  Youth  program)  (enacted  in  Title  III,  Part 
B  of  the  iASA).  and  all  other  State  formula 
grant  programs  under  the  Perkins  Act.  The 
Secretary  plans  to  provide  a  final  list  of 
designated  programs  by  mid-February. 

Q2.  Will  States  that  submit  a  consolidated 
plan  to  the  Department  have  the  option  of 
choosing  which  among  these  programs  to 
include? 

A2.  Yes,  selection  of  programs  to  include 
in  a  consolidated  plan,  like  the  decision  to 
submit  a  consolidated  plan  at  all.  is  entirely 
at  the  discretion  of  the  State. 

Q3.  Will  a  State  have  to  submit  any  other 
funding  application  for  programs  that  are 
included  in  its  consolidated  plan? 

A3.  No.  For  programs  that  a  State  includes 
in  its  consolidated  plan,  that  plan  will 
substitute  for  any  application  requirements 
that  are  contained  in  the  individual  program 
statutes. 

Q4.  Since  the  ESEA  authorizes  the 
Secretary  to  approve  many  individual 


program  applications  for  the  duration  of  the 
Act,  why  would  review  and  approval  of  the 
consolidated  plan  be  performed  in  two 
stages? 

A4.  Section  14301  of  the  ESEA,  unlike 
many  of  the  application  requirements  for 
individual  programs,  does  not  require  the 
Secretary  to  approve  a  consolidated  plan  for 
any  particular  period  of  time.  Rather,  it  gives 
the  Secretary  broad  authority  to  "establish 
procedures  and  criteria"  that  will  govern  the 
process  for  submitting  the  consolidated  plan. 
The  Secretary  b>elieves  that  a  two-stage 
process,  with  submission  of  an  initial  plan  in 
the  spring  of  calendar  year  1995,  followed 
later  by  submission  of  a  more  comprehensive 
plan,  is  the  best  and  most  practical  way  to 
promote  the  broad  and  critical  thinking  at  all 
levels  that  is  needed  to  develop  a  strong 
consolidated  plan. 

Q5.  Could  funds  awarded  under  a 
consolidated  plan  be  co-mingled  and  treated 
as  if  they  were  from  one  funding  source? 

A5.  No,  unless  the  State  receives  a  waiver 
of  existing  requirements  that  govern  the  way 
it  accounts  for  funds — perhaps  as  part  of  the 
State's  overall  reform  strategy  under  Goals 
2000.  Otherwise,  while  the  Secretary's 
approval  of  a  consolidated  plan  permits  the 
Department  to  award  funds  under  each 
program  that  the  plan  covers,  it  does  not 
change  the  existing  responsibility  of  States  to 
account  for  those  funds  separately. 

Q6.  Would  the  Secretary's  approval  of  a 
consolidated  plan  in  any  way  change  the 
basic  purposes  or  beneficiaries  of  programs 
that  the  plan  covers? 

A6.  No. 

Q7.  For  those  programs  that  a  State 
includes  in  its  consolidated  plan,  would  the 
State  be  expected  to  address  any  application 
requirements  that  are  contained  in  individual 
program  statutes? 

A7.  Yes.  In  order  to  administer  programs 
propjerly,  a  States  consolidated  plan  also 
would  need  to  address  certain  application 
requirements  under  individual  program 
statutes  that  the  Secretary  determines  must 
be  reviewed  before  program  grant  awards  are 
made. 

Q8.  If  program  application  requirements 
are  not  addressed  in  the  consolidated  plan, 
do  these  requirements  still  have  to  be  met? 

A8.  Yes.  Unless  a  State  receives  a  waiver 
of  a  requirement  under  the  applicable 
authority  in  the  IASA,  Goals  2000,  or  School- 
to-Work  Acts,  the  Secretary's  approval  of  a 
consolidated  plan  eliminates  the  need  to 
provide  further  application  information,  but 
does  not  jffect  the  State's  responsibility  to 
meet  requirements  identified  in  program 
statutes. 

Q9.  Can  a  State  that  already  has  an 
approved  plan  under  Goals  2000  use  the  plan 
as  the  basis  of  its  IASA  consolidated  plan? 

A9.  Yes.  In  fact,  the  Department  would 
encourage  it  to  do  so. 

QlO.  Will  there  be  discussion  with  the 
public  about  the  specific  content  and 
program-by-program  information  required  to 
be  included  in  the  consolidated  plan? 

AlO.  Yes.  Section  14302(b)  of  the  Act 
requires  the  Secretar>'  to  collaborate  with 
SEAs,  and,  as  appropriate,  with  other  State 
agencies,  LEAs,  public  and  nonprofit 
organizations  and  institutions,  private 


schools,  and  representatives  of  parents, 
students  and  teachers  in  implementing 
consolidated  plans.  Many  officials,  agencies 
and  organizations  at  all  levels  are  interested 
in  the  potential  benefits  of  developing 
consolidated  plans,  and  the  Department 
strongly  desires  to  include  all  those 
interested  in  the  discussion  of  what  plans 
should  contain.  The  Department  likely  will 
use  a  range  of  direct  and  indirect  means  of 
conveying  information  and  soliciting 
reaction. 

QlJ.  When  does  the  Department  anticipate 
that  State  and  local  officials  and  others  will 
receive  specific  instructions  about  what  to 
include  in  the  first-year  consolidated  plan, 
and  the  time-line  for  submission  and  review? 

All.  The  Department  is  aware  that  early 
and  careful  planning  almut  the  content  of 
good  first-year  consolidated  plans  will 
require  early  notice  about  their  expected 
content.  The  Department  intends  to 
distribute  more  information  on  the  content  of 
consolidated  plans  during  |anuar\',  so  that 
States  have  sufficient  time  to  (1)  think 
carefully  about  how  a  consolidated  plan  can 
propwl  new  dynamic  thinking  about  real 
program  coordination  (2)  how  [sic)  their 
consolidated  planning  supp>orts  reform 
strategies  that  they  may  be  developing  under 
Goals  2000.  and  (3)  prepare  a  proposed  plan 
and  solicit  and  review  public  comment  on  its 
content  if  they  choose  to  submit  a 
consolidated  plan. 

The  Department  exp>ects  to  issue  final 
guidance  on  the  content  and  format  of  the 
preliminary  consolidated  plan  by  mid- 
February,  as  well  to  announce  any  other 
programs  that  may  be  included  in  it.  While 


no  schedule  for  submission  and  review  of 
preliminary  plans  has  yet  been  developed, 
the  Department  would  like  that  schedule  to 
be  the  same  as  schedules  established  for 
submission  and  approval  of  individual  FY 
1995  program  applications. 

Ql2.  Does  the  IASA  contain  any 
requirement  that  a  State  discuss  the  content 
of  a  preliminary  consolidated  plan  with  the 
public  before  submitting  it  to  the  Secretary? 

A12.  Yes.  The  Act  requires  a  State  to  offer 
a  reasonable  opportunity  for  the  public  to 
comment  on  its  consolidated  plan,  and  to 
consider  that  comment,  tiefore  submitting  the 
plan  to  the  Secretan.'.  This  requirement 
would  apply  both  to  the  preliminan.' 
consolidated  plans  and  to  the  final 
consolidated  plans.  Public  comment  on  a 
consolidated  plan  does  not  necessarily,  by 
itself,  meet  any  other  individual  program 
requirements  for  public  comment. 

Appendix  B — General  Assurances 
Applicable  to  Each  Prograin  Covered  by  the 
Preliminary  (First  Year)  Consolidated  Plan 

•  Each  program  will  be  administered  in 
accordance  with  all  applicable  statutes, 
regulations,  program  plans,  and  applications. 

•  The  control  of  funds  provided  under 
each  program  and  title  to  property  acquired 
with  program  funds  will  be  in  a  public 
agency,  in  a  nonprofit  private  agency, 
institution,  or  organization,  or  in  an  Indian 
tribe  if  the  law  authorizing  the  program 
provides  for  assistance  to  these  entities. 

•  The  public  agency,  nonprofit  private 
agency,  institution,  or  organization,  or  Indian 
tribe  will  administer  the  funds  and  property 
to  the  extent  required  by  the  authorizing  law. 


•  The  State  will  adopt  and  use  proper 
methods  of  administering  each  program.    ' 
including — 

(A)  The  enforcement  of  any  obligations 
imposed  by  law  on  agencies,  institutions, 
organizations,  and  other  recipients 
responsible  for  carr\'ing  out  each  program; 

(B)  The  correction  of  deficiencies  in 
program  operations  that  are  identified 
through  audits,  monitoring,  or  evaluation: 
and 

(C)  The  adoption  of  written  procedures  for 
the  receipt  and  resolution  of  complaints 
alleging  violations  of  law  in  the 
administration  of  each  program. 

•  The  State  will  ciKiperate  in  carr\  ing  out 
any  evaluation  of  each  program  conducted  by 
or  for  the  Secretary  or  other  Federal  officials. 

•  The  State  will  use  fiscal  control  and  fund 
accountability  procedures  that  will  ensure 
proper  disbursement  of,  and  accounting  for. 
Federal  funds  paid  to  the  State  under  ea(  h 
program. 

•  The  State  will— 

(A)  Make  reports  to  the  Secretan,-  as  may 
be  necessary  to  enable  the  Secrefarv'  to 
perform  the  Secretary's  duties  under  each 
program:  and 

(B)  Maintain  records,  provide  information 
to  the  Secretary',  and  afford  access  to  the 
records  as  the  Secretan,-  may  find  necessar>' 
to  carrv'  out  the  Secretary's  duties. 

•  The  State  has  afforded  a  reasonable 
opportunity  for  public  comment  on  the  plan 
and  has  considered  this  comment. 

IFR  Doc.  95-868  Filed  1-12-95;  8:45  ami 

BILUNG  CODE  4000-01 -P 


a  ■■                ^ 

s  s 
s 

NT  ^                       ■• 

~         a  _S 

s'  S      1 

1  % 


Friday 

January  13,  1995 


Part  III 


Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 

48  CFR  Part  31 

Federal  Acquisition  Regulation; 
Entertainment,  Gift,  and  Recreation  Costs 
for  Contractor  Employees;  Interim  Rule 


JMI 


3314       j     Federal  Register  /  Vol.  60.  No.  9  /  Friday,  January  13,  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  9  /  Friday.  January  13,  1995  /  Rules  and  Regulations 


3315 


DEPARTiy^ENT  OF  DEFENSE 

GENERAL.  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  pil  31 

[FAC  90-2s|  FAR  Case  94-750] 

RIN900O-AG33 

Federal  Aoquisition  Regulation; 
Entertainment,  Gift,  and  Recreation 
Costs  for  Contractor  Employees 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  Natioral  Aeronautics  and  Space 
Administriition  (NASA). 

ACTION:  Int  srim  rule  with  request  for 
comment. 


SUMMARY: '  'his  interim  rule  amends  the 
Federal  Ac  quisition  Regulation  to  revise 
the  cost  pr  nciples  governing 
entertainmfent,  gift  and  recreation  costs 
for  contractor  employees.  This 
regulatory  iction  was  not  subject  to 
Office  of  V  anagement  and  Budget 
review  unc  er  Executive  Order  12866. 
dated  Sept  mber  30, 1993. 
DATES:  Effective  Date:  January  13.  1995. 
Comment  Date:  Comments  should  be 
submitted  (o  the  FAR  Secretariat  at  the 
address  sh()wn  below  on  or  before 
March  14,  i995  to  be  considered  in  the 
formulatio^  of  a  final  rule. 

AODRESSESi  All  interested  parties 
should  subhiit  wo-itten  comments  to: 
General  Services  Administration,  FAR 
SecretariatjVRS),  18th  &  F  Streets,  NVV. 
Room  4035^,  Attn:  Ms.  Beverly  Favson, 
Washington,  DC  20405. 

Please  cite  FAC  90-25.  FAR  case  94- 
750  in  all  dorrespondence  related  to  this 
case.  I 

FOR  FURTH^  INFORMATION  CONTACT:  Mr. 
Clarence  M.  Belton,  Team  Leader,  Cost 
Principles '  'eam,  at  (703)  602-2357,  in 
reference  t<  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 


Please  cite 
750. 


^■AC  90-25.  FAR  case  94- 


SUPPLEMEN  ARY  INFORMATION: 


A.  Backgro  und 


The  Federal 
Act  of  199^ 
authorities 
acquisition 
burdensome 
requirements 
expected  ir 
result  of  th 


JMI 


Acquisition  Streamlining 
.  Pub.  L.  103-355,  provides 
that  streamline  the 
process  and  minimize 

government-unique 

.  Major  changes  that  can  be 
the  acquisition  process  as  a 

Act's  implementation 


include  changes  in  the  areas  of 
Commercial  Item  Acquisition. 
Simplified  Acquisition  Procedures,  the 
Truth  in  Negotiations  Act,  and 
introduction  of  the  Federal  Acquisidon 
Computer  Network. 

This  notice  announces  Federal 
Acquisition  Regulation  (FAR)  revisions 
developed  under  FAR  case  94-750  to 
implement  Section  2192  of  the  Act.  This 
interim  rule  revises  the  cost  principles 
at  FAR  31.205-13  and  31.205-14. 

To  comply  with  the  requirements  of 
paragraph  (a)(1)  of  Section  2192  of  the 
Act,  the  interim  rule  provides  that  the 
costs  of  gifts  are  expressly  unallowable 
and  that  the  costs  of  recreation  are 
expressly  unallowable,  except  for  the 
costs  of  employee  sports  teams.  The 
allowability  of  costs  for  employee  sports 
teams  is  further  limited  to  off-duty 
activities  and  to  a  nominal  cost  per 
participating  employee.  "Recreation"  is 
removed  from  the  examples  of  allowable 
costs  at  31.205-13,  and  "wellness/ 
fitness  centers"  are  added  to  that  listing 
to  differentiate  them  from  rdcreation 
costs.  The  entire  listing  of  allowable 
costs  for  morale,  health,  welfare,  food 
service,  and  dormitory  costs  is  further 
limited  in  allowability  to  reasonable 
amounts  per  employee. 

To  comply  with  the  requirements  of 
paragraph  (a)(2)  of  Section  2192  of  the 
Act,  the  interim  rule  revises  the  cost 
principle  at  31.205-14  to  incorporate 
the  statutory  wording  relating  to 
unallowability  of  entertainment  costs 
under  any  other  cost  principle. 

These  revisions  specifically  disallow 
gift,  recreation,  and  entertainment  costs 
which  some  may  have  previously 
considered  allowable. 

Paragraph  (c)  of  Section  2192  of  the 
Act  states  that  "la]ny  amendments  to 
the  FAR  made  pursuant  to  subsection 
(a)  shall  apply  with  respect  to  costs 
incurred  after  the  date  on  which  the 
amendments  made  by  Section  2101 
apply  (as  provided  in  Section  10001)  or 
the  date  on  which  the  amendments 
made  by  Section  2151  apply  (as 
provided  in  Section  10001),  whichever 
is  later."  Therefore,  this  interim  rule  is 
being  published  now  in  order  to  meet 
the  statutory  deadlines  imposed  by 
paragraph  (a)  of  Section  2192  and  is 
effective  immediately.  However,  the 
revised  cost  principles  will  apply  only 
to  costs  incurred  after  all  of  the 
proposed  rules  implementing 
requirements  of  Sections  2101  and  2151 
become  effective.  The  proposed  rules  at 
issue  are  being  processed  under  FAR 
cases  94-751.  94-752,  and  94-754. 

The  FAR  Council  is  interested  in  an 
exchange  of  ideas  and  opinions  with 
respec;t  to  the  regulatory 
implementation  of  the  Act.  For  that 


reason,  the  FAR  Council  is  conducting 
a  series  of  public  meetings.  However, 
the  FAR  Council  has  not  scheduled  a 
public  meeting  on  this  rule  (FAR  case 
94-750).  If  the  public  believes  such  a 
meeting  is  needed  with  respect  to  this 
rule,  a  letter  requesting  a  public  meeting 
and  outlining  the  nature  of  the 
requested  meeting  shall  be  submitted  to 
and  received  by  the  FAR  Secretariat  (see 
ADDRESSES  caption)  on  or  before 
Februar>'  13,  1995.  The  FAR  Council 
will  consider  such  requests  in 
determining  whether  a  public  meeting 
on  this  rule  should  be  scheduled. 

B.  Regulatory  Flexibility  Act 

The  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatorv 
Flexibility  Act,  5  U.S.C.  601.  at  seq.^ 
because  most  contracts  awarded  to 
small  businesses  are  awarded  through 
sealed  bidding  on  a  firm  fixed  price 
basis.  The  cost  principles  apply  only 
where  contracts  are  based  on  cost  or 
pricing  data.  An  Initial  Regulatory 
Flexibility  Analysis  has,  therefore,  not 
been  pierformed.  Comments  from  small 
entities  concerning  the  affected  FAR 
subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  must  be  submitted  separatelv 
and  cite  5  U.S.C  601,  et  seq.  (FAR  Case" 
94-750),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501,  et  seq. 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
(DOD),  the  Administrator  of  General 
Services  (GSA),  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  that  compelling 
reasons  exist  to  promulgate  this  interim 
rule  without  prior  opportunity  for 
public  comment.  This  action  is 
necessary  because  Section  2192  of  the 
Federal  Acquisition  Streamlining  Act  of 
1994  specifically  requires  that  the  cost 
principle  at  FAR  31.205-14  be  amended 
not  later  than  90  days  after  enactment  of 
the  Act  and  that  other  FAR  revisions 
addressing  contractor  costs  of  gifts  or 
recreation  to  improve  employee  morale 
or  welfare  be  made  within  120  days  of 
enactment  of  the  Act.  Pubic  Law  io3- 
355  was  enacted  October  13, 1994. 


List  of  Subjects  in  48  CFR  Fart  31 

Government  procurement. 
Dated:  January  9. 1995. 
Edward  Loeb, 

Deputy  Prnject  Manager  for  the 
Implementation  of  the  Federal  Aciiiiisition 
Streamlining  Act  of  1 994. 

Federal  Acquisition  Circular 

Number  90-25 

Federal  Acquisition  Circular  (FAC) 
90-25  is  issued  under  the  authority  of 
the  Secretary  of  Defense,  the 
Administrator  of  General  Services,  and 
the  Administrator  for  the  National 
Aeronautics  and  Space  Administration. 

Unless  otherwise  specified,  all 
Federal  Acquisition  Regulation  (FAR) 
and  other  directive  material  contained 
in  FAC  90-25  is  effective  January  13, 
1995. 

Date.):  |aniiary4,  19^5. 
Thomas  S.  Luedtke, 
Deputy  Associate  Administrator  for 
Procurement.  NASA. 

Dated:  January  9. 1995. 
)da  M.  Usiad, 

Associate  Administrator,  Office  of 
.\cquisition  Policy. 

Dated:  Januarys.  1995. 
Eleanor  R.  Specter, 
Director.  Defense  Procurement. 

Therefore,  48  CFR  Part  31  is  amended 
as  set  forth  below: 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
Fart  31  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  31.205-13  is  revised  to  read 
as  follows: 

31.205-13    Employee  morale,  tiealtfi, 
welfare,  food  service,  and  dormitory  costs 
and  credits. 

(a)  This  paragraph  (a)  applies  to  costs 
incurred  before  the  effective  date  of 
implementation  in  FAR  of  sections  2101 
and  2151  of  the  Federal  Acquisition 
Streamlining  Act  of  1994  (Pub.  L.  103- 
355). 

(1)  Aggregate  costs  incurred  on 
activities  designed  to  improve  working 
conditions,  employer-employee 
relations,  employee  morale,  and 
employee  performance  (less  income 
generated  by  these  activities)  are 
allowable,  except  as  limited  by 
paragraph  (a)(2]  of  this  section,  and  to 
the  extent  that  the  net  amount  is 
reasonable.  Some  examples  are  house 
publications,  health  clinics,  recreation, 
employee  counseling  services,  and  food 
and  dormitory'  services,  which  include 


operating  or  furnishing  facilities  for 
cafeterias,  dining  rooms,  canteens, 
lunch  wagons,  vending  machines,  living 
accommodations,  or  similar  types  of 
services  for  the  contractor's  employees 
at  or  near  the  contractor's  facilities. 

(2)  Losses  from  operating  food  and 
dormitory  services  may  be  included  as 
costs  only  if  the  contractors  objective  is 
to  operate  such  services  on  a  break-even 
basis.  Losses  sustained  because  food 
services  or  lodging  accommodations  are 
furnished  without  charge  or  at  prices  or 
rates  which  obviously  would  not  be 
conducive  to  the  accomplishment  of  the 
above  objective  are  not  allowable.  A  loss 
may  be  allowed,  however,  to  the  extent 
that  the  contractor  can  demonstrate  that 
unusual  circumstances  exist  (e.g..  (i) 
where  the  contractor  must  provide  food 
or  dormitory  services  at  remote 
locations  where  adequate  commercial 
facilities  are  not  reasonabl\  available,  or 
(ii)  where  charged  but  unproductive 
labor  costs  would  be  excessive  but  for 
the  services  provided  or  where  cessation 
or  reduction  of  food  or  dormitory 
operations  will  not  otherwise  yield  net 
cost  savings)  such  that  even  with 
efficient  management,  operating  the 
services  on  a  break-even  basis  would 
require  charging  inordinately  high 
prices,  or  prices  or  rates  higher  than 
those  charged  by  commercial 
establishments  offering  the  same 
services  in  the  same  geographical  areas. 
Costs  of  food  and  dormitorj'  services 
shall  include  an  allocable  share  of 
indirect  expenses  pertaining  to  these 
activities. 

(3)  When  the  contractor  has  an 
arrangement  authorizing  an  employee 
association  to  provide  or  operate  a 
service,  such  as  vending  machines  in 
the  contractor's  plant  and  retain  the 
profits,  such  profits  shall  be  treated  in 
the  same  manner  as  if  the  contractor 
were  providing  the  service  (but  see 
paragraph  (a)(4)  of  this  section). 

(4)  Contributions  by  the  contractor  to 
an  employee  organization,  including 
funds  from  vending  machine  receipts  or 
similar  sources,  may  be  included  as 
costs  incurred  under  paragraph  (a)(1)  of 
this  section  only  to  the  extent  that  the 
contractor  demonstrates  that  an 
equivalent  amount  of  the  costs  incurred 
by  the  employee  organization  would  be 
allowable  if  directly  incurred  by  the 
contractor. 

(b)  This  paragraph  (b)  implements 
section  2192  of  the  Federal  Acquisition 
Streamlining  Act  of  1994  (Pub.  L.  103- 
355).  It  applies  to  costs  incurred  after 
the  effective  date  of  implementation  in 
FAR  of  sections  2101  and  2151  of  Pub. 
L.  103-355. 

(1)  Aggregate  costs  incurred  on 
activities  designed  to  improve  working 


conditions,  employer-employee 
relations,  employee  morale,  and 
employee  performance  (less  income 
generated  by  these  activities)  are 
allowable,  except  as  limited  by 
paragraphs  (b)l2),  (3),  and  (4)  of  this 
.section,  and  to  the  extent  that  the  net 
amount  per  employee  is  reasonable. 
Some  examples  of  allowable  activities 
are  house  publications,  health  clinics, 
wellness/fitness  centers,  employee 
counseling  serv  ices,  and  food  and 
dormitorv'  services,  which  include 
operating  or  furnishing  facilities  for 
cjafeterias,  dining  rooms,  canteens, 
lunch  wagons,  vending  machines,  living 
accommodations,  or  similar  types  of 
services  for  the  contractor's  employees 
at  or  near  the  contractor's  facilities. 

(2)  Costs  of  gifts  are  unallow.ible. 

(3)  Costs  of  recreation  are 
unallowable,  except  for  the  costs  of 
contractor  employees'  participation  in 
sports  teams  designed  to  improve 
company  loyalty,  team  work,  or 
employee  physical  fitness,  conducted 
during  off  duty  hours  at  a  nominal  cost 
per  participating  employee. 

(4)  Losses  from  operating  food  and 
dormitory*  services  may  be  included  as 
costs  only  if  the  contractors  objective  is 
to  operate  such  services  on  a  break-even 
basis.  Losses  sustained  because  food 
services  or  lodging  accommodations  are 
furnished  without  charge  or  at  prices  or 
rates  which  obviously  would  not  be 
conducive  to  the  accomplishment  of  the 
above  objective  are  not  allowable.  A  loss 
may  be  allowed,  however,  to  the  extent 
that  the  contractor  can  demonstrate  that 
unusual  circumstances  exist  (e.g.,  (i) 
where  the  contractor  must  provide  food 
or  dormitory  services  at  remote 
locations  where  adequate  commercial 
facilities  are  not  reasonably  available,  or 
(ii)  where  charged  but  unproductive 
labor  costs  would  be  excessive  but  for 
the  services  provided  or  where  cessation 
or  reduction  of  food  or  dormitory 
operations  will  not  otherwise  yield  net 
cost  savings)  such  that  even  with 
efficient  management,  operating  the 
services  on  a  break-even  basis  would 
require  charging  inordinately  high 
prices,  establishments  offering  the  same 
services  in  the  same  geographical  areas. 
Costs  of  food  and  dormitory  services 
shall  include  an  allocable  share  of 
indirect  expenses  pertaining  to  these 
activities. 

(5)  When  the  contractor  has  an 
arrangement  authorizing  an  employee 
association  to  provide  or  operate  a 
.serv  ic~e,  such  as  vending  machines  in 
the  contractor's  plant  and  retain  the 
profits,  such  profits  shall  be  treated  in 
the  same  manner  as  if  the  contractor 
were  providing  the  service  (but  see 
paragraph  (h)(6)  of  this  section). 
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(6)  Contributions  by  the  contractor  to 
an  employee  organization,  including 
funds  from  vending  machine  receipts  or 
similar  souices,  may  be  included  as 
costs  incunpd  under  paragraph  (b)(1)  of 
this  section  only  to  the  extent  that  the 
contractor  demonstrates  that  an 
equivalent  amount  of  the  costs  incurred 
by  the  employee  organization  would  be 
allowable  indirectly  incurred  by  the 
contractor. 

3.  Section  31.205-14  is  revised  to  read 
as  follows:  I 

31.205-14    intertaJninent  costs. 

(a)  This  paragraph  (a)  applies  to  costs 
incurred  before  the  effective  date  of 
implement^ion  in  FAR  of  sections  2101 
and  2151  ol  the  Federal  Acquisition 


JMI 


Streamlining  Act  of  1994  (Pub.  L.  103- 
355).  Costs  of  amusement,  diversion, 
social  activities,  and  any  directly 
associated  costs  such  as  tickets  to  shows 
or  sports  events,  meals,  lodging,  rentals, 
transportation,  and  gratuities  are 
unallowable  (but  see  31.205-1  and 
31.205-13).  Costs  of  membership  in 
social,  dining,  or  country  clubs  or  other 
organizations  having  the  same  purposes 
are  also  unallowable,  regardless  of 
whether  the  cost  is  reported  as  taxable 
income  to  the  employees. 

(b)  This  paragraph  (b)  implements 
section  2192  of  the  Federal  Acquisition 
Streamlining  Act  of  1994  (Pub.  L.  103- 
355).  It  applies  to  costs  incurred  after 
the  effective  date  of  implementation  in 


FAR  of  sections  2101  and  2151  of  Pub. 
L.  103-355.  Costs  of  amusement, 
diversion,  social  activities,  and  any 
directly  associated  costs  such  as  tickets 
to  shows  or  sports  events,  meals, 
lodging,  rentals,  transportation,  and 
gratuities  are  unallowable.  Costs  made 
specifically  unallowable  under  this  cost 
principle  are  not  allowable  under  any 
other  cost  principle.  Costs  of 
membership  in  social,  dining,  or 
country  clubs  or  other  organizations 
having  the  same  purposes  are  also 
unallowable,  regardless  of  whether  the 
cost  is  reported  as  taxable  income  to  the 
employees. 

[FR  Doc.  95-849  Filed  1-12-95;  8:45  am) 
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ENVIRONWENTAL  PROTECTION 
AGENCY 

40  CFR  Pah  82 

[FRL-5139-f] 

Protection  of  Stratospheric  Ozone 

AGENCY:  Erivironmental  Protection 
Agency. 

ACTION:  Notice  of  acceptability. 


Envirc  nmental : 


(SN  KP) 
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his  notice  expands  the  list  of 
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ADDRESSES 

notice  is 
42,  Central 
Conference 
Agency 
DC  20460. 
The  docket 
a.m.  and  5: 
provided  ii 
fee  may  be 


FOR  FURTHE  R 
Jeffrey  Lev  r 
(202)  233-' 
Protection 
Mail  Code 
20460. 
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18. 1994,  EPA  promulgated 
administering  the  SNAP 

issued  decisions  on  the 
y  and  unacceptability  of  a 

ubstitutes  (.59  FR  13044).  In 
ice,  EPA  issues  decisions  on 

ility  of  substitutes  not 
reviewed  by  the  Agency.  The 
feet  of  this  action  is  to 
m  Dvement  away  from  ozone 
pounds.  To  arrive  at 
ons  on  the  acceptability  of 

the  Agency  completed  a 

sector  end-use  screening 
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EFFECTIVE  C  ATE:  January'  13. 1995. 


Information  relevant  to  this 
contained  in  Air  Docket  A-91- 
Docket  Section,  South 

Room  4,  U.S.  Environmental 

M  Street,  SVV.,  Washington, 
Telephone:  (202)  260-7548. 
may  be  inspected  between  8 
30  p.m.  weekdays.  As 

40  CFR  part  2,  a  reasonable 
charged  for  photocopying. 


INFORMATION  CONTACT: 
at  (202)  233-9727  or  fax 
.•577.  U.S.  EPA,  Stratospheric 
)ivision,  401  M  Street,  S\V.. 
i205j,  Wa.shington,  DC 


SUPPLEMENTARY  INFORMATION: 

I.  Overview  of  This  Action 

This  action  is  divided  into  six 
sections,  including  this  overview: 

I.  Overview  of  This  Notice 

II.  Section  612  Program 

A.  Statutory  Requirements 

B.  Regulatory  History 

III.  Listing  of  Acceptable  Substitutes 

IV.  Listing  of  Substitutes  Pending  Review 

V.  Additional  Information 

Appendix  A  Summarj'  of  ."icceptable  and 
Pending  Decisions 

II.  Section  612  Program 

A.  Statutory  Requirements 

Section  612  of  the  Clean  Air  Act 
authorizes  EPA  to  develop  a  program  for 
evaluating  alternatives  to  ozone- 
depleting  substances.  EPA  is  referring  to 
this  program  as  the  Significant  New 
Alternatives  Policy  (SNAP)  program. 
The  major  provisions  of  section  612  are: 

Rulemaking — Section  612(c)  requires 
EPA  to  promulgate  rules  making  it 
unlawful  to  replace  any  class  I 
(chlorofluorocarbon,  halon,  carbon 
tetrachloride,  methyl  chloroform, 
methyl  bromide,  and 
hydrobromofluorocarbon)  or  class  II 
(hydrochlorofluorocarbon)  substance 
with  any  substitute  that  the 
Administrator  determines  may  present 
adverse  effects  to  human  health  or  the 
environment  where  the  Administrator 
has  identified  an  alternative  that  (1) 
reduces  the  overall  risk  to  human  health 
and  the  environment,  and  (2)  is 
currently  or  potentially  available. 

Listing  of  Unacceptable/ Acceptable 
Substitutes — Section  612(c)  also 
requires  EPA  to  publish  a  list  of  the 
substitutes  unacceptable  for  specific 
uses.  EPA  must  publish  a  corresponding 
list  of  acceptable  alternatives  for 
specific  uses. 

Petition  Process — Section  612(d) 
grants  the  right  to  any  person  to  petition 
EPA  to  add  a  substance  to  or  delete  a 
substance  from  the  lists  published  in 
accordance  with  section  612(c).  The 
Agency  has  90  days  to  grant  or  deny  a 
petition.  Where  the  Agency  grants  the 
petition,  EPA  must  publish  the  revised 
lists  within  an  additional  6  months. 

90-day  Notification—Seclion  612(e) 
requires  EPA  to  require  any  person  who 
produces  a  chemical  substitute  for  a 
class  I  substance  to  notify  the  Agency 
not  less  than  90  days  before  new  or 
existing  chemicals  are  introduced  into 
interstate  commerce  for  significant  new 
uses  as  substitutes  for  a  class  I 
substance.  The  producer  must  also 
provide  the  Agency  with  the  producer's 
unpublished  health  and  safety  studies 
on  such  substitutes. 


Ou/reach— Section  612(b)(1)  states 
that  the  Administrator  shall  seek  to 
maximize  the  use  of  federal  research 
facilities  and  resources  to  assist  users  of 
class  I  and  II  substances  in  identifying 
and  developing  alternatives  to  the  use  of 
such  substances  in  key  commercial 
applications. 

Clearinghouse — Section  612(b)(4) 
requires  the  Agency  to  set  up  a  public 
clearinghouse  of  alternative  chemicals, 
product  substitutes,  and  alternative 
manufacturing  processes  that  are 
available  for  products  and 
manufacturing  processes  which  use 
class  I  and  II  substances. 

B.  Regulatory  History 

On  March  18,  1994,  EPA  published 
the  Final  Rulemaking  (FRM)  (59  FR 
13044)  which  described  the  process  for 
administering  the  SNAP  program  and 
issued  EPA's  first  acceptability  lists  for 
substitutes  in  the  major  industrial  use 
sectors.  These  sectors  include: 
refrigeration  and  air  conditioning:  foam 
blowing;  solvent  cleaning;  fire 
suppression  and  explosion  protection: 
sterilants;  aerosols;  adhesives,  coatings 
and  inks;  and  tobacco  expansion.  These 
sectors  compose  the  principal  industrial 
sectors  that  historically  consumed  the 
largest  volumes  of  ozone-depleting 
compounds. 

As  described  in  the  final  rule  for  the 
SNAP  program  (59  FR  13044),  EPA  does 
not  believe  that  rulemaking  procedures 
are  required  to  list  alternatives  as 
acceptable  with  no  limitations.  Such 
listings  do  not  impose  any  sanction,  nor 
do  they  remove  any  prior  license  to  u.se 
a  substance.  Consequently,  EPA  is 
adding  substances  to  the  list  of 
acceptable  alternatives  without  first 
requesting  comment  on  new  listings. 

EPA  does,  however,  believe  that 
notice-and-comment  rulemaking  is 
required  to  place  any  substance  on  the 
list  of  prohibited  substitutes,  to  list  a 
substance  as  acceptable  only  under 
certain  conditions,  to  list  substances  as 
acceptable  only  for  certain  uses,  or  to 
remove  a  substance  from  either  the  list 
of  prohibited  or  acceptable  substitutes. 
Updates  to  these  lists  are  published  as 
separate  notices  of  rulemaking  in  the 
Federal  Register. 

The  Agency  defines  a  "substitute"  as 
any  chemical,  product  subsstitute,  or 
alternative  manufacturing  process, 
whether  existing  or  new,  that  could 
replace  a  class  I  or  class  II  substance. 
Anyone  who  produces  a  substitute  must 
provide  the  Agency  with  health  and 
safety  studies  on  the  substitute  at  least 
90  days  before  introducing  it  into 
interstate  commerce  for  significant  new 
use  as  an  alternative.  This  requirement 
applies  to  substitute  manufacturers,  but 


may  include  importers,  formulators  or 
end-users,  when  they  are  responsible  for 
introducing  a  substitute  into  commerce. 

Since  the  SNAP  FRM,  EPA  has 
published  a  Notice  listing  acceptable 
alternatives  on  August  26,  1994  and  a 
Notice  of  Proposed  Rulemaking 
restricting  the  use  of  certain  substitutes 
on  September  26,  1994. 

III.  Listing  of  Acceptable  Substitutes 

This  section  presents  EPA's  most 
recent  acceptable  listing  decisions  for 
class  I  substitutes  in  the  following 
industrial  sectors:  refrigerants  and  air 
conditioning,  foam  blowing,  solvent 
cleaning,  fire  suppression  and  explosion 
protection;  sterilants;  aerosols; 
adhesives,  coatings  and  inks.  These 
decisions  represent  substitutes  not 
previously  reviewed  in  the  final 
rulemaking  for  SNAP  (59  FR  13044; 
March  18,  1994)  and,  consequently,  add 
to  the  lists  of  acceptable  substitutes 
under  SNAP.  For  copies  of  the  full  li.st, 
contact  the  EPA  Stratospheric 
Protection  Hotline  at  the  number  listed 
in  Section  V  of  this  Notice. 

Parts  A  through  D  below  present  a 
detailed  discussion  of  the  substitute 
listing  determinations  by  major  use 
sector.  Tables  summarizing  listing 
decisions  in  this  Notice  are  in  Appendix 
A.  The  comments  contained  in 
Appendix  A  provide  additional 
information  on  a  substitute,  but  like  the 
listings  themselves,  are  not  regulatory  in 
nature.  Thus,  adherence  to 
recommendations  in  the  comments  are 
not  mandatory  for  use  of  a  substitute.  In 
addition,  the  comments  should  not  be 
considered  comprehensive  with  respect 
to  other  legal  obligations  pertaining  to 
the  use  of  the  substitute.  However,  EPA 
encourages  users  of  acceptable 
substitutes  to  apply  all  comments  to 
their  use  of  these  substitutes.  In  many 
instances,  the  comments  simply  allude 
to  sound  operating  practices  that  have 
already  been  identified  in  existing 
industry  and/or  building-code 
standards.  Thus,  many  of  the  comments, 
if  adopted,  would  not  require  significant 
changes  in  existing  operating  practices 
for  the  affected  industry. 

A.  Refrigeration  and  Air  Conditioning 

Please  refer  to  the  final  SNAP  rule  for 
detailed  information  pertaining  to  the 
designation  of  end-uses,  additional 
requirements  imposed  under  sections 
608  and  609,  and  other  information 
related  to  the  use  of  alternative 
refrigerants. 

l.R-401AandR-40lB 

R-401A  and  R-401B.  which  consist  of 
HCFC-22.  HFC-152a.  and  HCFC-124. 
are  acceptable  as  substitutes  for  CFC- 


11.  CFC-12.  R-500.  and  R-502  in  the 
following  end-uses: 

•  New  and  Retrofitted  Recipro«:afing 
Chillers. 

•  New  Industrial  Process 
Refrigeration. 

•  New  Cold  Storage  Warehouses. 

•  New  Refrigerated  Transport. 

•  New  Retail  Food  Refrigeration. 

•  New  Commercial  Ice  Machines. 

•  New  Vending  Machines. 

•  New  Water  Coolers. 

•  New  Household  Refrigerators. 

•  New  Household  Freezers. 

•  New  Residential  Dehumidifiers. 
Please  note  that  different  temperature 

regimes  may  affect  the  applicability  of 
these  substitutes  within  these  end-uses. 

Two  of  the  constituents  in  these 
blends  are  HCFCs  and  thus  contribute  to 
ozone  depletion;  HCFC  production  will 
be  phased  out  according  to  the 
accelerated  schedule.  While  the  GWP  of 
HCFC-22  is  somewhat  high,  refrigerant 
leak  regulations  should  reduce  its 
contribution  to  global  warming.  The 
GWPs  of  the  other  components  are  low. 
Although  these  blends  do  contain  one 
flammable  constituent,  HFC-152a,  the 
blends  themselves  are  not  flammable.  In 
addition,  each  blend  is  a  near  azeotrope, 
and  it  does  not  fractionate  in  normal 
operation.  Finally,  leak  testing  of  each 
blend  demonstrated  that  while  the 
vapor  and  liquid  compositions  changed, 
neither  phase  became  flammable. 
Testing  of  these  blends  with  centrifugal 
compressors  is  inadequate,  and 
therefore  such  use  is  not  recommended 
by  the  manufacturer.  Further  testing 
may  resolve  this  uncertainty. 

2.  CO2 

CO2  is  acceptable  as  follows: 

•  Asa  substitute  for  CFC-13,  R-13B1. 
and  R-503  in  Very  Low  Temperature 
Refrigeration,  Retrofit  and  New. 

•  Asa  substitute  for  CFC-13.  R-lJBl, 
and  R-503  in  Industrial  Process 
Refrigeration.  Retrofit  and  New. 

•  Asa  substitute  for  CFC-11.  CFC-12. 
CFC-1 13.  CFC-1 1 4.  and  CFC-1 1 5  in 
Non-mechanical  Heat  Transfer,  Retrofit 
and  New. 

CO2  was  historically  used  in 
refrigeration  systems.  It  is  a  well-known, 
nontoxic,  nonflammable  gas.  Its  GWP  is 
defined  as  1,  and  all  other  GWPs  are 
indexed  to  it.  SinCb  it  is  readily 
available  as  a  waste  gas,  no  additional 
chemical  will  need  to  be  produced. 
Thus,  the  use  of  CO2  as  a  refrigerant  will 
not  contribute  to  global  warming.  CO;'s 
usefulness  is  limited  to  temperatures 
above  -  70^. 

3.  HCFC-22 

HCFC-22  is  acceptable  as  a  substitute 
for  R-400(60/40)  and  CFC-1 1 4  in  New 
Industrial  Process  Air  Conditioning. 


EPA  recommends  that  HCFC-22  only 
be  used  where  ambient  temperatures  are 
lower  than  115°F  because  of  very  high 
system  pressures. 

HCFC-22  has  been  used  in  a  variet\ 
of  air  conditioning  and  refrigeration 
applications  for  many  years.  HCFC-22 
contributes  to  ozone  depletion  and  is 
considered  a  transitional  alternative. 
HCFC-22  production  will  be  phased  out 
according  to  the  accelerated  phaseout 
schedule.  HCFC-22's  GWP  and 
atmospheric  lifetime  are  higher  than 
other  HCFCs.  HCFC-22  is  not 
flammable  and  it  is  compatible  with 
existing  oils  used  in  most  refrigeration 
and  air  conditioning  equipment. 

4.  HFC-134a 

HFC-1 34a  is  acceptable  as  a 
substitute  for  R-40ni60/40)  and  CFC- 
114  in  New  Industrial  Process  Air 
Conditioning. 

EPA  recommends  that  HFC-134a  only 
be  used  where  ambient  temperatures  are 
lower  than  125°F  h>ecause  of  very  high 
system  pressures.  HFC-134a  does  not 
contribute  to  ozone  depletion.  HFC- 
134a's  GWP  and  atmospheric  lifetime 
are  close  to  those  of  other  alternatives 
which  are  acceptable  in  this  end-use 
While  HFC-134a  is  compatible  with 
most  existing  refrigeration  and  air 
conditioning  equipment  parts,  it  is  not 
compatible  with  the  mineral  oils 
currently  used  in  such  systems.  An 
appropriate  ester-based,  polyalkylene 
glycol-^ased,  or  other  type  of  lubri(  ant 
should  be  used. 

5.  R-401A 

R-401A  andR-40lB.  which  consist  of 
HCFC-22.  HFC-152a.  and  HCFC-124.  is 
acceptable  as  a  substitute  for  R-4lHHt>0/ 
40}  and  CFC-1 1 4  in  Retrofitted 
Industrial  Process  Air  Conditioning. 

See  the  discussion  on  R— 401A  for 
more  information  about  this  blend. 

6.  R-404A 

R-404A.  which  consists  ofHFC-125. 
HFC-143a,  and  HFC-1340.  is  acceptable 
as  a  substitute  for  CFC-12  in  new 
household  refrigerators. 

None  of  this  blend's  constituents 
contains  chlorine,  and  thus  this  blend 
poses  no  threat  to  stratospheric  ozone. 
However,  HFC-125  and  HFC-143a  have 
very  high  GWPs.  and  the  GWP  of  HFC- 
134a  is  somewhat  high.  EPA  strongly 
encourages  recycling  and  reclamation  of 
this  blend  in  order  to  reduce  its  direct 
global  warming  impact.  Although  HFC- 
143a  is  flammable,  the  blend  is  not. 
Leak  testing  has  demonstrated  that  its 
composition  never  becomes  flammable. 
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in  the  process  stream, 
are  designed  to  comply 
y  standards  required  for 
mmable  chemicals.  Note 
finds  this  product 
thi!i*Rpecific  end-use 


liecause  other  flammable  refrigerants  are 
acceptable  and  sufficient  occupational 
safety  rules  exist  to  protect  workers. 

B.  Foams 

1.  Rigid  Polyurethane  Appliance 

a.Vacuum  Panels — Vacuum  panels 
are  acceptable  substitutes  for  CFC-1 1 
blown  rigid  polyurethane  appliance 
foam.  The  Agency  has  reviewed  data  on 
existing  and  proposed  models  of 
vacuum  panels  and  believes  that  this 
alternative  technology  offers  lower  risk 
than  continued  use  of  CFC-1 1  blown 
polyurethane  foam. 

rV.  Substitutes  Pending  Review 

The  Agency  describes  submissions  as 
pending  if  data  are  incomplete  or  for 
which  the  90-day  review  period  is 
underway  and  EPA  has  not  yet  reached 
a  final  decision.  For  submissions  that 
are  incomplete,  the  Agency  will  contact 
the  submitter  to  determine  a  schedule 
for  providing  the  missing  information  if 
the  Agency  needs  to  extend  the  90-day 
review  period.  EPA  will  use  its 
authority  under  section  114  of  the  Clean 
Air  Act  to  gather  this  information,  if 
necessary.  Any  delay  of  the  review 
period  does  not  affect  a  manufacturer's 
ability  to  sell  a  product  90  days  after 
notification  of  the  Agency.  Substitutes 
currently  pending  completion  of  review 
are  listed  in  Appendix  A. 


V.  Additional  Information 

Contact  the  Stratospheric  Protection 
Hotline  at  1-800-296-1996.  Monday- 
Friday,  between  the  hours  of  10:00  a.m. 
and  4:00  p.m.  (Eastern  Standard  Time). 

For  more  information  on  the  Agency's 
process  for  administering  the  SNAP 
program  or  criteria  for  evaluation  of 
substitutes,  refer  to  the  SNAP  final 
nilemaking  published  in  the  Federal 
Register  on  March  18.  1994  (.59  FR 
13044).  Federal  Register  notices  can  be 
ordered  from  the  Government  Printing 
Office  Order  Desk  (202)  783-3238;  the 
citation  is  the  date  of  publication.  This 
Notice  can  also  be  retrieved 
electronically  from  EPA's  Technology 
Transfer  Network  (TTN).  Clean  Air  Act 
Amendment  Bulletin  Board.  If  you  have 
a  1200  or  2400  bps  modem,  dial  (919) 
541-5742.  If  you  have  a  9600  bps 
modem,  dial  (919)  541-1447.  For 
assistance  in  accessing  this  service,  call 
(919)  541-5384. 

List  of  Subjects  in  40  CFR  Part  82 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Reporting  and 
recordkeeping  requirements. 

Dated:  December  28, 1994. 
Mary  D.  Nichols, 

Assistant  Administrator. 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations: 


Appendix  A.— Summary  of  Acceptable  and  Pending  Decisions 
Refrigerants  Acceptable  Substitutes 


ErxJ-use 


Reckxocating  Chillers 
Jew  Equipment 


CF<>-1 


Process 


2.  R-502  tn- 
Retngeration 


CF(M2 


R-502  In- 
Prdcess  Refrigeration 
I  imenfNlKs). 


1 3B1 ,  R-503  Indus- 
Refngeration 
New  Equipment/ 


!02 


Cold  Storage 
(New  Equip- 


R-502  Refrig- 
(New  Equip- 


Substitute 


R-401A  

R-401B  

Hydrocartion  Blend  B 

R^OIA  

R^OIB  

Hydrocarbon  Blerx)  B 

CO; ; 

R-401A  

R-401B  

R-^M)1A  

R-401B .^ 


Decision 


Acceptat>le 

Acceptable 
Acceptable 

Acceptable 

Acceptable. 
Acceptable 
Acceptat)le. 

Acceptable 

Acceptable 
Acceptable 

Acceptable 


Comments 


This  substitute  is  subject  to  containment  and  recovery  regula- 
tions covering  HCFCs. 

This  sut)Stitute  is  subject  to  containment  and  recovery  regula- 
tions covering  HCFCs. 
This  refrigerant  is  highly  flammaljle. 


This  substitute  is  subject  to  containment  and  recovery  regula- 
tions covering  HCFCs. 


This  refrigerant  is  highly  flammable. 


This  sutKtitute  is  sut)ject  to  containment  and  recovery  regula- 
tions covering  HCFCs. 

This  suljstitute  is  subject  to  containment  and  recovery  regula- 
tions covenng  HCFCs. 

This  sut>stitute  is  sut)ject  to  containment  and  recovery  regula- 
tions covering  HCFCs. 

This  substitute  is  subject  to  containment  and  recovery  regula- 
tions covering  HCFCs. 


Federal  Register  /  Vol.  60,  No.  9  /  Friday,  January  13,  1995  /  Rules  and  Regulations 


3321 


APPENDIX  A.— Summary  of  Acceptable  and  Pend»ng  Decisions— Continued 

REFRIGERANTS  ACCEPTABLE  SUBSTITUTES 


End-use 

Substitute 

Decision 

Comments 

CFC-12.  R-502  Retail  Food 

R-401A  

Acceptable  

This  substitute  is  subject  to  containment  and  recovery  regula- 

Refrigeration (New  Equip- 

tions  covenng  HCFCs. 

pDent/NIKs). 

R^OIB  

Acceptable  

This  sutjstitute  is  sut)ject  to  containment  and  recovery  regufa- 
tions  covenng  HCFCs. 

CFC-12,  R-502  CommercJaJ  Ice 

R^OIA  

Acceptable 

This  substitute  is  subject  to  containnfient  and  recovery  regula- 

Machines (New  Equipment/ 

tions  covenng  HCFCs. 

NIKs). 

R-^01B  

Acceptat)le  

This  substitute  is  subject  to  containment  and  recovery  regula- 
tions covering  HCFCs. 

CFC-12  Vending  Machines 

R-401A  

Acceptat)le  

This  sutjstitule  is  subject  to  containment  and  recovery  regula- 

(New Equipment/NIKs). 

tions  covering  HCFCs. 

R-401B 

Acceptat>ie  

This  substitute  is  subject  to  containment  and  recovery  regula- 
tions covenng  HCFCs. 

CFC-12  Water  Coolers  (New 

R-401A  

Acceptable  

This  substitute  is  subject  to  containment  and  recovery  regula- 

Equipment/NIKs). 

tions  covering  HCFCs. 

R^OIB  

Acceptable 

This  sutistrtute  is  sutiject  to  containment  and  recovery  regula- 
tions covering  HCFCs. 

CFC-12  Household  Refng- 

R-401A  

Acceptat>le 

This  substitute  is  subject  to  containment  and  recovery  regula- 

erators (New  Equipment/ 

tions  covenng  HCFCs. 

NIKs). 

R-^01B  _ 

Acceptable  

This  substitute  is  subject  to  containment  and  recovery  reguia- 
tions  covering  HCFCs. 

CFC-12.  R-502  Household 

R-401A  

Acceptable  

This  substitute  is  sut)ject  to  containment  and  recovery  regUa- 

Freezers  (New  Equipment/ 

tions  covenng  HCFCs. 

NIKs). 

R-401B  

Acceptable  

This  substitute  is  subject  to  contairunent  ar>d  recovery  regula- 
tions covering  HCFCs. 

CFC-12,  R-500  Residential 

R-401A  

Acceptable  

This  sutjstrtute  is  subject  to  containment  arxl  recovery  regula- 

Dehumidifiers (New  Equip- 

tions covering  HCFCs. 

ment/NIKs). 

R^OIB  

Acceptable  

This  substitute  is  subiect  to  containment  and  recovery  regula- 
tiorw  covenng  HCFCs. 

CFC-1 3,  R-13B1,  and  R-503 

COj  .„ 

Acceptable 

Very  Low  Temperature  Refrig- 

eration (Retrofit  and  New 

Equipment/NIKs). 

. 

CFG-11.  CFO-12.  CFC-1 13. 

CO,  

Acceptable  

CFC-1 14,  CFC-1 15  Non-Me- 

chanical Heat  Transfer.  Retro- 

Tit  and  New. 

CFC-1 14  Industrial  Process  Air 

R-401A  

Acceptat>le  

This  substitute  is  subject  to  containment  and  recovery  regula- 

Conditiorvng (Retrofit). 

tions  covering  HCFCs. 

R^OIB  

Acceptable  

This  substitute  is  stitiject  to  containment  arxJ  recovery  regula- 
tions covering  HCFCs. 

CFC-1 14  Industrial  Process  Air 

HCFC-22  

Acceptable 

HCFC-22  should  only  be  used  wtiere  ambient  tempeiatues 

Conditioning  (New  Equipment/ 

are  below  115*F  because  of  excessive  compressor  pres- 

NIKs). 

sures.  Ttvs  sutstitute  is  sutiject  to  containment  and  recovery 
regulations  covering  HCFCs. 

HFC-1 34a 

Acceptable  

HFC-1 34a  should  only  be  used  where  ambient  temperatures 
are  below  125*F  because  of  excessive  compressor  pres- 
sures. EPA  strongly  encourages  the  containment  and  rec- 
lamation of  ttWs  refrigerant. 

Refrigerants  Pending  Decisions 


Application 

Substitute 

(Comments 

CFG-12  Motor  Vehicle  Air  Conditioning _.... 

HCFC  Blend  Delta  

EPA  has  requested  additional  data. 

Foams  Sector  Acceptable  Substitutes 

End-use 

Substitute 

Decision 

Comments 

CFC-1 1  Polyurethane  Appliance  .. 

Vacuum  Panels  ...„. 

Acceptable 

Foams  Sector  Pending  Deosions 

End-use 

Substitute 

Comments 

HCFC-141b,  HCFC-22  Rigid  polyurethane 
polyisocyanurate  laminated  boardstock. 

and 

Saturated  light  hydrocart)ons  C3-C6  

Agency  has  not  completed  review  of  dau. 
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HCFC-141b 
ance. 

HCFC-141b, 
mercial,  ri 
els. 


HCFC-22  Polyurethane.  rigid  appli- 

HCFC-22  Polyurethane.  rigid  com- 
dfrigeration,  spray  and  sandwich  pan- 


HCFC-141bJ  HCFC-22.  HCFC-142b  Poly- 
urethane, I  igid  slatjstock  and  other. 

HCFC-22.  HCFC-142b  Polystyrene,  extruded 
boardstoci'  and  billet 

HCFC-141b  HCFC-22.  HCFC-142b  Phenolic,  in- 
sulation be  ardstock  and  bunstock. 

HCFC-22  P<  ilyurethane,  integral  skin 

HCFC-22.  HCFC-142bPolyolefin  


Metals  clearing  w/CFC-113,  MCF 

and  HCFC-141b. 
Metals  cleaning  w/CFC-113.  MCF 

and  HCFC-I4lb. 
Electronics  (leaning  w/  CFC-113. 

MCF  andHCFC-141b. 
Electronics    cleaning    w/    HCFC- 

141b 

Precision     dieaning     w/CFC-113. 

MCFandMCFC-141b. 
Precision  cleaning  w/HCFC-141b 


Halon  1211 

Streaming 

Halon  1301 

Total  Floodinb  Agents 


CFC-11.  CFC-1 
141b  as  arrosol 


I  IK  Doc.  95- 

BILLING  COOE 
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Foams  Sector  Pending  DECisroNS— Continued 


End-use 


Substitute 


Saturated  light  hydrocartwns  C3-C6 
Saturated  light  hydrocartjons  C3-C6 


HFC-134a 

Saturated  light  hydrocartx>ns  C3-C6 


Saturated  light  hydrocarbons  C3-C6 

Saturated  Hght  hydrocarbons  C3-C6 

Saturated  light  hydrocarbons  C3-C6 

HFC-I34a  

Saturated  light  hydrocartwns  C3-C6 


Comments 


Agency  has  rrot  completed  review  of  data. 
Agency  has  not  completed  review  of  data. 


Agency  has  rHDt  completed  review  of  data. 
Agerx;y  tias  not  comjsleted  review  of  data. 

Agency  has  not  completed  review  of  data. 

AgerKy  has  not  completed  review  of  data. 

Agency  has  not  completed  review  of  data. 
Agency  has  not  completed  review  of  data. 
Agency  has  not  completed  review  of  data. 


Solvent  Cleaning  Pending 


End-use 


Substitute 


HCFC-225 
HCFC-122 
HCFC-122 


Perfluorocarbons  (C5F12.  C6F12,  C6F14.  C7F16. 

C8F18.    C5F11NO.    C6F13NO.    C7F15NO.    and 

C8F16). 
HCFC-122  

Perfluorocarbons  {C5F12.  C6F12.  C6F14.  C7F16. 
C8F18,  C5F11NO.  C6F13NO,  C7F15NO.  and 
C8F16). 


Comments 


Fire  Suppression  and  Explosion  Protection  Pending  Decisions 


End-use 


Ajients 


Substitute 


CF,I 

HFC-227ea  

(HFC  Blend]  A  

[Inert  Gas  Blend)  B 

[Inert  Gas  Blend]  C 

(Powdered  Aerosol]  A  . 

[Water  Mist  System]  A 
[Water  Mist  System]  B 


Comments 


Pending  put)lication  of  the  upcoming  NPRM  and  subsequent  FRM. 
Complete  SNAP  submission  and  personal  monitoring  data  required. 
Agency  analysis  of  this  agent  is  not  yet  complete. 
Pending  publication  of  upcoming  NPRM  and  subsequent  FRM. 
Pending  publication  of  upcoming  NPRM  and  subsequent  FRM. 
For  use  in  occupied  areas,  pending  nnedical  assessment  by  peer  re- 
view panel. 
Pending  receipt  of  medical  assessment  by  peer  review  panel. 
Pending  receipt  of  medical  assessment  by  peer  review  panel. 


Sterilants  Pending  Decisions 


End-use 


12,'88  Blend  i)f  EtO/CFC-12 
Stenlant  .... 


Substitute 


HFC-125 
HFC-227ea 


Comments 


Pending  FIFRA  registration  and  completion  of  Agency  review. 
Pending  FIFRA  registration  and  receipt  of  complete  SNAP  submission. 


Aerosols  Pending 


End-use 


13.  MCF.  HCFC- 
solvents. 


Substitute 


Volatile  methyl  siloxanes 


Comments 


EPA  investigating  feasibility  of  meeting  exposure  standards  for  this 
class  of  chemicals  when  used  in  occupational  settings. 


Adhesives,  Coatings  and  Inks  Pending  Decisions 


Er)d-use 


Metals  clean  ng  w/CFC-1 13  MCF 


Substitute 


Monochloro-toluene/benzo- 
tri  fluorides. 


Comments 


Agency  has  not  completed  review  of  data.  Evaluation  of  exposure  and 
toxicity  data  still  ongoing. 


)29  Filed  1-12-95:  8:45  am] 
atoso-p 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  tht  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  H-95-3841;  FR-3790-N-01] 

Public  Housing  Drug  Elimination 
Technical  Assistance  Program; 
Funding  Availability— FY  1995 


foi 
HID 


AGENCY: 
Secretary 
Housing 
ACTION:  Pub 
Elimination 
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SUMMARY:  Tl  lis  NOFA  announces  the  FY 
1995  availanility  of  $3  million  to  fund 
qualified  applicants.  The  purpose  of  this 
program  is  to  provide  short-term 
technical  assistance  to  public  housing 
agencies  (PHAs),  Indian  housing 
authorities  (IHAs).  resident  management 
corporation^  (RMCs),  and  incorporated 
resident  councils  (RCs)  that  are 
combating  ding-related  crime  and  abuse 
of  controilea  substances  in  public  and 
Indian  housing  communities.  These 
funds  reimburse  consultants  who 
provide  expf  rt  advice  and  work  with 
housing  autliorities  or  resident  councils 
to  assist  them  in  gaining  skills  and 
training  to  eliminate  drug  abuse  and 
related  problems  from  public  housing 
communitie$.  This  document  describes 
the  purpose  bf  the  NOFA,  applicant 
eligibility,  selection  criteria,  eligible  and 
ineligible  aciivities,  application 
processing,  (Consultant  eligibility,  and 
con.sultant  application  processing. 
DATES:  This  NOFA  is  effective  January 
13. 1995.  Technical  assistance 
applications! and  consultant  application 
kits  may  be  immediately  submitted  to 
the  address  Specified  in  the  application 
kit.  There  is  no  application  submission 
deadline  for  the  short-term  technical 
assistance  fi|nds  available  under  this 
NOFA.  Technical  assistance 
applications^will  be  reviewed  on  a 
continuing  msis,  until  funds  available 
under  this  >IOFA  are  expended. 
ADDRESSES:  (a)  An  application  kit  may 
be  obtained  from  the  local  HUD  Field 
Offlce  with  jurisdiction  or  by  calling 
HUD's  Drugllnformation  and  Strategy 
Clearinghouse  at  (800)  578-3472;  or  for 
hearing-  or  .speech-impaired  persons 
(202)  708-0*50  (TDD)  (The  TDD 
number  is  nst  a  toll-free  number).  The 
application  lit  contains  information  on 
all  exhibits  ^nd  requirements  of  this 
NOFA. 

(b)  An  apdiicant  must  submit  the 
application  lo  the  address  speciHed  in 
the  application  kit. 
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(c)  In  addition,  applicants  must 
simultaneously  forward  a  copy  of  these 
documents  to  the  HUD  Field  Office  or 
Office  of  Native  American  Programs 
with  jurisdiction  over  the  relevant 
housing  authority.  This  copy  must  be 
addressed  to  Director,  Public  Housing 
Division,  or  Administrator,  Office  of 
Native  American  Programs,  as 
appropriate. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Cocke,  Crime  Prevention  and 
Security  Division  (CPSD),  Office  of 
Community  Relations  and  Involvement 
(OCRI).  Room  4116.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410,  telephone  (202)  708-1197.  A 
telecommunications  device  for  hearing- 
or  speech-impaired  persons  (TDD)  is 
available  at  (202)  708-0850.  (These  are 
not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501-3520). 
and  assigned  OMB  control  number 
2577-0133. 

I.  Purpose  and  Substantive  Description 

(a)  Authority 

Funds  for  both  training  and  this 
technical  assistance  (T A)  program  have 
been  appropriated  by  the  Departments 
of  Veterans  Affairs  and  Housing  and 
Urban  Development,  and  Independent 
Agencies  Appropriations  Act,  1995 
(Pub.  L.  103-327,  approved  September 
28,  1994). 

The  TA  program  is  intended  to 
4)rovide  immediate,  short-term  (90  days 
for  completion)  training, 
recommendations,  and  assistance  to 
assess  needs,  train  staff  and  residents, 
identify  and  design  appropriate 
strategies  to  eliminate  drugs  and  drug- 
related  crime,  and  generally  prepare  and 
educate  public  housing  and  resident 
organization  staff  and  residents  to 
address  problems  related  to  crime  and 
the  abuse  of  controlled  substances  in 
public  housing  communities.  HUD 
encourages  housing  authorities  and 
eligible  resident  organizations  with  or 
without  a  drug  elimination  grant  in  their 
communities  to  use  this  resource. 
Technical  assistance  is  not  intended  for 
program  implementation  or  the 
financial  support  of  existing  programs. 

(b)  Allocation  Amounts 

The  Departments  of  Veterans  Affairs 
and  Housing  and  Urban  Development. 


and  Independent  Agencies 
Appropriations  Act,  1995  (Pub.  L.  103- 
327,  approved  September  28, 1994) 
appropriated  $290  million  for  the  Drug 
Elimination  Program,  of  which  $3 
million  is  to  be  used  for  funding  this 
technical  assistance  and  training 
program.  Of  this  $3  million,  not  more 
than  $200,000  may  be  used  for 
applicants  who  received  sufficient 
points  for  funding  under  the  Fiscal  Year 
(FY)  1994  Notice  of  Funding 
Availability  (NOFA)  after  FY  1994  funds 
were  exhausted.  The  remaining  amount 
will  be  available  for  new  applications 
for  short-term  technical  assistance  of  up 
to  $25,000  per  request. 

(c)  Eligibility 

The  following  is  a  listing  of  eligible 
applicants,  eligible  consultants,  eligible 
activities,  ineligible  activities,  and 
general  program  requirements  under 
this  NOFA. 

(1)  Eligible  Applicants 

(i)  Public  housing  agencies  (PHAs), 
Indian  housing  authorities  (IHAs), 
incorporated  resident  councils  (RCs), . 
resident  organizations  (ROs)  in  the  case 
of  IHAs,  and  resident  management 
corporations  (RMCs)  are  eligible  to 
receive  short-term  technical  assistance 
services  under  this  NOFA. 

(ii)  An  eligible  RC  or  RO  must  be  an 
incorporated  nonprofit  organization  or 
association  that  meets  each  of  the 
following  requirements: 

(A)  It  must  be  representative  of  the 
residents  it  purports  to  represent. 

(B)  It  may  represent  residents  in  more 
than  one  development  or  in  all  of  the 
developments  of  a  PHA  or  IHA,  but  it 
must  fairly  represent  residents  from 
each  development  that  it  represents. 

(C)  It  must  adopt  written  procedures 
providing  for  the  election  of  specific 
officers  on  a  regular  basis  (but  at  least 
once  every  three  years). 

(D)  It  must  have  a  democratically 
elected  governing  board.  The  voting 
membership  of  the  board  must  consist 
of  residents  of  the  development  or 
developments  that  the  resident 
organization  or  resident  council 
represents. 

(iii)  An  eligible  RMC  must  be  an 
entity  that  proposes  to  enter  into,  or  that 
enters  into,  a  management  contract  with 
a  PHA  under  24  CFR  part  964.  or  a 
management  contract  with  an  IHA.  An 
RMC  must  have  each  of  the  following 
characteristics: 

(A)  It  must  be  a  nonprofit  organization 
that  is  incorporated  under  the  laws  of 
the  State  or  Indian  tribe  in  which  it  is 
located. 

(B)  It  may  be  established  by  more  than 
one  resident  organization  or  resident 


rouncil,  so  long  as  each  surh 
organization  or  council: 

(1)  Approves  the  establishment  of  the 
corporation:  and 

(2)  Has  representation  on  the  Board  of 
Directors  of  the  corporation. 

(C)  It  must  have  an  ele<;ted  Board  of 
Directors. 

(D)  Its  by-laws  must  require  the  Board 
of  Directors  to  include  representatives  of 
each  resident  organization  or  resident 
rouncil  involved  in  establishing  the 
corporation. 

(E)  Its  voting  members  must  l)o 
re.sidents  of  the  development  or 
developments  it  manages. 

(F)  II  jnust  he  approved  by  the 
resident  (ouiicil.  If  there  is  nocount:il. 
a  majority  of  the  households  of  the 
development  must  approve  the 
establishment  of  such  an  organization  lo 
determine  the  feasibility  of  establishing 
a  corporation  to  manage  the 
development. 

(G)  It  may  serve  as  both  the  resident 
management  corporation  and  the 
resident  council,  so  long  as  the 
corporation  meets  the  requirements  of 
24  CFR  part  964  for  a  resident  council. 
(In  the  ca.se  of  a  resident  management 
corporation  for  an  Indian  Housing 
Authority,  it  may  sen.e  as  both  the  RMC 
and  the  RO,  so  long  as  the  corporation 
meets  the  requirements  of  this  NOFA  for 
a  resident  organization.) 

(iv)  Applicants  are  eligible  to  apply  to 
ri.'(.ei\  e  technical  assistance  if  they  are 
already  receiving  technical  assistance 
under  this  program,  as  long  as  the 
request  creates  no  scheduling  conflict 
with  other  TA  requests  from  the  same 
applicant. 

(v)  Applicants  are  eligible  to  apply  to 
PHceivc  tei:hnical  assistance  whether  or 
not  they  are  already  receiving  drug 
elimination  funds  under  the  Public 
Housing  Dnig  Elimination  Program. 

(vi)  In  circumstances  determined  by 
HUD  to  be  crime  and  drug-related  and 
lo  mquire  immediate  attention  because 
of  drug  and  crime  issues,  eligible  parties 
may  receive  technical  assistance 
initiated  and  approved  by  HUD.  These 
ciri;umstances  may  include,  for 
example,  consistently  poor  applications 
for  drug  elimination  funds,  the  need  for 
traiying,  pervasive  drug-related 
violence,  disputes  among  tenants,  and 
disputes  between  tenants  and 
management.  HUD  will  use  the 
protedures  of  this  NOF'A  to  seleit  a 
<;onsiiltant  in  these  lases. 

(vii)  The  applicant  must  have 
substantially  complied  with  the  laws, 
regulations,  and  Executive  Orders 
nppli(,able  to  the  Drug  Elimination  TA 
Program,  including  applicable  civil 
rights  laws.  Noncompliance  may  be 
evidenced  by:  an  outstanding  finding  of 


i;ivil  rights  noncompliance,  unless  the 
applicant  demonstrates  that  it  is 
operating  in  compliance  with  a  HUD- 
approved  compliance  agreement 
designed  to  correct  the  area(s)  of 
noncompliance;  an  adjudication  of  a 
civil  rights  violation  in  a  civil  a«  tion 
brought  against  it  by  a  private 
individual,  unless  the  applicant 
demonstrates  that  it  is  operating  in 
compliance  with  a  court  order  designed 
to  correct  the  area(s)  of  noncompliance; 
a  deferral  of  Federal  funding  based  upon 
civil  rights  violations;  a  pending  c;i\il 
rights  suit  brought  against  it  by  the 
Department  of  Justice;  or  an  unresolved 
charge  of  discrimination  issit-d  against 
it  by  the  Secretary  under  se(.;inn  HlO(g) 
of  the  Fair  Housing  Act.  as  implemented 
by  24  CFR  103.400. 

(2)  Eligible  Consultants 

Consultants  who  want  to  provide 
short-term  tec;hnical  assistance  serv ic  es 
under  this  NOFA  must  be  listed  in  the 
Consultant  Database  approved  by  HUDs 
Crime  Prevention  and  Security  Division 
(CPSD).  To  be  included  in  thai  dnt,ibase. 
c:onsultants  must  complete,  in 
ac;cordanc;e  with  the  requirements  of 
sec;tion  I(c)(2)(ii).  below,  of  this  NOFA. 
a  consultant  application  pactket 
available  from  the  Drug  Information  and 
Strategy  Clearinghouse  at  (800)  .S78- 
3472.  or  (202)  708-08.50  (TDD),  and 
submit  the  pac  ket  to  the  .iddress 
specified  in  the  applicaiion  kit  (The 
TDD  number  is  not  a  toll-free  number ) 

(i)  Consultant  eligibility.  HUD  is 
seeking  individuals  or  entities  who  have 
experience  working  with  public;  or 
Indian  housing  or  other  lovv-inc:o!;ie 
populations  lo  provide  shorl-terni 
tcchnic;al  assistance  under  this  NOFA. 
Consultants  who  have  previously  been 
deemed  eligible  and  are  part  of  the  TA 
Consultant  Database  need  not  reapply, 
but  thev  are  encouraged  to  update  their 
file  with  more  recent  experienc;i>  ond 
rate  ju.stification.  To  qualify  as  eligible 
c;onsultants,  individuals  or  entitisjs 
should  have  experience  in  one  or  more 
of  the  following  general  areas: 

(A)  PHA/IHA-related  experience: 
agenc:y  organization  and  managenienl: 
fac:ility  operations;  program 
development;  experience  working  with 
residents  and  community  organizations. 

(B)  Anti-c;rime-  and  anti-drug-related 
experience:  prevention 'intervention 
programs;  enforcement  strategies; 
alternqtive  programs. 

(C)  HUD  especiallv  enc:ourages  PHAs. 
IHAs,  PHA/IHA  employees,  RMCs. 
incorporated  resident  councils  and 
resident  organizations,  and  public:  and 
Indian  housing  residents,  with 
experienc:e  in  the  above  areas,  to  submit 
a  consultant  application  for  eligibility 


under  this  NOFA.  Eligible  i;onsultants 
will  be  entered  info  the  Consultant 
Databa.se  for  possible  re«;onimendalion 
to  technical  assistance  applicants, 
(ii)  Applying  to  be  a  consultant. 
Individuals  or  entities  interested  in 
being  listed  in  theT,\  Consultant 
Database  should  prepare  their 
applications  and  send  them  to  the 
address  specified  in  the  application  lit. 
Before  they  can  be  entered  into  the 
Consultant  Database,  consultants  must 
submit  an  application  that  im  hides  the 
following  information: 

(A)  The  Consultant  Resource 
Inventory  Questionnaire,  inc  ludin/, 
three  references; 

(B)  A  resume; 

(C)  A  narrative  statement  regardir  > 
the  consultant's  experience  in  the 
specific  skills  identified  on  the  ResoiJrc:e 
Inventory  Questionnaire,  and  outliivng 
the  c:onsullant's  overall  annro.'ic  h: 

(D)  Evidence  submitteo  by  the 
consultant  to  HUD  that  documents  Ih  • 
standard  daily  fee  previously  p.iid  to  '!)i- 
consultant  for  tec;hnic;al  assistance 

sorv  ices  similar  to  those  requested 
under  this  NOFA,  For  consultants  wifc 
«;an  justify  up  to  the  equivalent  of  KS- 
IV'  per  day,  this  evidence  can  ini  liide  .n 
acc;ountaiits  statement,  \V-2  W.i>jc 
Statements,  or  payment  statements. .  iici 
it  should  be  supplemented  vvitli  a 
signed  statement  or  other  e\  iiiejici-  li(ii:i 
the  emplover  of  days  worked  in  the 
course  of  the  particular  projei  t  (lor  ^i 
p.Tvment  statement)  or  the  tax  ye.jr  (lur 
a  \V-2  Statement). 

For  consult.ints  who  can  justify  iilnne 
the  equivalent  of  E.S-IV  per  da'y.  there 
must  he  three  forms  of  dociiinentatiun  ol 
the  daily  rate:  [1)  A  previous  paynient 
statement  showing  the  daily  r.ite  |i.iid. 
or  the  overall  amount  paid  and  tlii' 
number  of  days  for  work  of  a  simil.ir 
nature  to  that  offered  in  this  TA 
program:  (2)  ac:ertified  acc;our»lant's 
statement  outlining  the  daily  ra'f  .i'ld 
(.3)  a  signed  statement  from  the 
consultant  that  thecerlified  d.iily  r.ii" 
was  charged  for  work  of  a  n.iture  sin)il.ir 
lo  that  being  provided  for  the  Dnij; 
Elimination  Tec  hnical  .Assist. inie 
Program.  The  ac;c:ountant  must  be  ;i!)le 
to  demonstrate  independence  Irom  the 
c  onsultanfs  business. 

(iii)  Consultant  payment.  HUi)  will 
determine  a  specific  fee  to  \>ny  a 
c  onsulfant  under  this  NOFA  Iwiseil  u|Min  ' 
the  e\  idence  submitted  in  sec  tic )n 
l((:)(2)(ii)(D).  above,  of  this  NOFA. 

(iv)  Conflicts  of  interest.  In  addi^imi  to 
the  conflict  of  interest  nHjuinniejits  in 
24  CFR  part  8.-); 

(A)  No  person  who  is  an  eniployee. 
agent,  ofllc  er.  or  appointed  official  ol 
the  applicant  may  l)e  funded  as  .i 
consultant  to  the  applicant  hy  this  Drc:^ 
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Elimination 
Program. 

(B)  Consiiltants 
dnig  elimination 
services  thr  sugh 
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technical  assistance 
this  program  may  not 
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or  submission  of  the  TA 
It  requests  their  services, 
of  the  consultant  will 
a  conflict  of  interest, 
the  consultant  ineligible 
consulting  services  to  the 
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Technical  Assistance 


he  eligible  applicants 
section  1(c)(1),  above,  of 
in  responding  immediately 
problems  in  public  and 
developments,  HUD  has 
I  ed  the  Public  Housing  Drug 
Program  (PHDEP)  and 
s  Program  (YSP)  with  fimds 

technical  assistance, 
echnical  assistance  means 
i(ants  shall  only  be 
for  a  maximum  of  30  days 
must  be  completed  in 
days  from  the  date  of  the 
si  atement  of  work.  The  TA 
ntended  to  provide  short- 
epiate  assistance  to  PHAs. 
RCs.  and  ROs  in 
and/or  implementing  their 
eliminate  drugs  and  drug- 
.  The  program  will  fund 
c|>nsultants  who  can  provide 
consultation  and/ or 
the  types  of  activities 
ow,  or  to  fund  the  use  of 
who  will  assist  the 
undertaking  a  task  such  as 
nning  and  development  for 
to  eliminate  drugs  and 
crime,  or  conducting  a 
or  survey.  To  assist 
1  horities  and  resident 
TA  program  funds  efforts 


me 


strat<  gies 


asses  ;ment  > 


drug  problems  in  public 
sing  development(s)  and 
community(ies); 
ing  and  identifying 
anti-crime  and  anti-drug- 
pradtices  and  programs  in  the 
a  eas: 

€  nforcement  strategies, 
r  Bgotiating  with  the  local 
ing  with  Federal  law 
Operation  Safe  Home, 
$eed,  and  other  federal  anti- 
techniques; 
initiatives; 

management/ parenting; 
intervention  and 


[  rograms; 


(F)  Community  organization  and 
leadership  development;  and 

(G)  Other  areas  that  meet  the  purposes 
of  eliminating  drugs  and  drug-related 
crime  described  in  this  NOFA.  as 
determined  by  HUD. 

(iii)  Training  for  housing  authority 
staff  and  residents  in  anti-crime  and 
anti-drug  practices,  programs,  and 
management: 

(iv)  Improving  overall  agency 
management,  operations,  and 
programming  so  that  the  applicant  can 
more  effectively  respond  to  crime  and 
drug  problems  in  the  targeted  public 
housing  development{s). 

(4)  Ineligible  Activities 

(i)  Funding  is  not  permitted  for  any 
type  of  monetary  compensation  for 
residents  unless  they  are  listed  in  the 
TA  Consultant  Database  and  are 
working  as  consultants. 

(ii)  Funding  is  not  permitted  for  any 
activity  that  is  funded  under  any  other 
HUD  program. 

(iii)  Funding  is  not  permitted  for 
salary  or  fees  to  the  staff  of  the 
applicant,  or  former  staff  of  the 
applicant  within  a  year  of  his  or  her 
leaving  the  housing  authority  or 
resident  organization. 

(iv)  Funding  is  not  permitted  for 
underwriting  conferences. 

(v)  Funding  is  not  permitted  for 
conference  speakers  unless  the  speaker 
will  also  be  providing  additional  TA  as 
outlined  in  the  eligible  activities  in 
sections  1(c)(3)  (i)-(iv),  above,  of  this 
NOFA. 

(vi)  Funding  is  not  permitted  for 
program  implementation,  proposal 
writing,  the  purchase  of  hardware  or 
equipment,  or  any  activities  deemed 
ineligiblfe  in  the  Drug  Elimination 
Program,  excluding  consultant's  fees. 

(5)  General  Program  Requirements 

(i)  Applications  for  short-term 
technical  assistance  may  be  funded  up 
to  $25,000  per  request,  with  HUD 
providing  payment  directly  to  the 
authorized  consultant  for  the 
consultant's  fee,  travel,  room  and  board, 
and  other  approved  costs. 

(ii)  Applicants  that  have  not 
previously  received  technical  assistance 
under  this  program  may  submit  only 
one  application  initially.  After  the 
applicant's  initial  technical  assistance 
report  has  been  received  and  reviewed 
by  HUD  or  the  contractor  administering 
the  program,  as  appropriate,  the 
applicant  may  submit  multiple 
applications. 

(d)  Selection  Criteria/Ranking  Factors 

An  application  must  include  the 
minimum  required  elements  and  cannot 


request  assistance  for  ineligible 
activities  as  listed  in  1(c)(4),  above,  of 
this  NOFA.  Applications  will  be  scored 
according  to  the  criteria  outlined  below: 

(1)  The  extent  to  which  the  applicant 
needs  short-term  technical  assistance. 
This  will  be  measured  by  the  applicant's 
discussion  of  the  problems  that 
triggered  the  request  for  assistance 
under  this  NOFA.  (Maximum  points: 
10) 

(2)  The  extent  to  which  the  applicant 
clearly  describes  the  kind  of  technical 
assistance  and  skills  needed  to  address 
the  problems,  and  how  well  the 
technical  assistance  requested  will 
address  the  problems.  (Maximum 
points:  10) 

(3)  The  likelihood  that  the  requested 
technical  assistance  will  assist  the 
applicant's  current  strategy  to  eliminate  » 
drugs  and  drug-related  crime,  as 
described  in  the  application;  or,  if  the 
applicant  does  not  currently  have  a 
strategy,  the  extent  to  which  the 
technical  assistance  will  help  them 
develop  a  strategy  to  eliminate  drugs 
and  drug-related  crime.  (Maximum 
points:  10) 

(e)  Application  Review.  Awards,  and 
Payment 

(1)  Application  Review 

Applications  will  be  reviewed  as  they 
are  received,  and  will  be  time-  and  date- 
stamped  to  determine  their  order  of 
receipt.  An  application  must  include 
both  the  descriptive  letter  (or  form 
provided  in  the  application  kit)  and 
certification  statement  (or  form 
provided  in  the  application  kit)  to  be 
eligible  for  funding.  All  applications 
that  qualify  on  the  basis  of  the 
minimum  required  elements  will  be 
scored  on  the  basis  of  the  selection 
criteria  in  section  1(d),  above,  of  this 
NOFA.  Applications  that  receive  a  total 
of  15  or  more  points,  with  no  less  than 
3  points  in  any  of  the  three  selection 
criteria  in  section  1(d).  above,  of  this 
NOFA  will  be  eligible  for  funding. 
Eligible  applications  will  be  funded  in 
the  order  in  which  negotiations  for  a 
statement  of  work  are  completed 
between  the  consultant  and  the  program 
administrator  until  all  funds  are 
expended.  The  basis  for  each  funding 
decision  under  this  section  will  l)e 
documented. 

(2)  Application  Awards 

(i)  If  the  application  includes  the 
descriptive  letter  (or  forms)  requesting 
eligible  activities,  the  certification 
statement  (or  form),  and  scores  at  least 
15  points  as  described  in  section  1(e)(1). 
above,  of  this  NOFA,  it  is  eligible  for 
funding.  If  sufficient  funds  are  available 


to  fund  the  techjiical  assistance  request, 
staff  will  confer  with  the  applicant  to 
confirm  the  work  requirements.  The  TA 
Consultant  Database  will  be  searched  to 
choose  at  least  three  consultants  who: 
(1)  Have  a  principal  place  of  business  or 
residence  located  within  a  reasonable 
distance  from  the  applicant,  as 
determined  by  HUD  or  its  agent:  or  (2) 
appear  to  have  the  requisite  knowledge 
and  skills  to  assist  the  applicant  in 
addressing  its  needs.  The  applicant's 
preference  for  a  consultant  will  be  taken 
into  account.  An  employee  of  a  housing 
agency  (HA)  may  not  serve  as  a 
consultant  to  his  or  her  employer.  An 
HA  employee  who  serves  as  a 
consultant  to  someone  other  than  his  or 
her  employer  must  be  on  annual  leave 
to  receive  the  consultant  fee.  A  list  of 
the  suggested  consultants  will  be 
forwarded  to  the  applicant.  From  this 
list,  the  applicant  will  recommend  a 
consulta.nt  to  provide  the  requested 
technical  assistance.  Instructions  for . 
consultants  who  wish  to  be  included  in 
the  TA  Consultant  Database  are  outlined 
above  in  section  I(c)(2)(ii).  above,  of  this 
NOFA. 

(ii)  The  applicant  must  contact  each 
TA  consultant  from  the  list  provided. 
After  making  contact  with  each 
consultant,  the  applicant  must  send  a 
written  justification  to  HUD  with  a  list 
of  the  consultants  in  order  of  preference, 
indicating  any  that  are  unacceptable, 
and  state  the  reasons  for  its  preference. 
There  is  no  guarantee  that  the 
applicant's  first  preference  will  be 
approved.  Consultants  will  only  be 
approved  for  the  TA  if  the  request  is  not 
in  conflict  with  other  requests  for  the 
consultant's  services. 

(iii)  Staff  designated  by  HUD  will 
work  with  the  consultant  and  applicant 
to  develop  a  statement  of  work  that 
includes  a  timeline  and  estimated 
budget.  The  statement  of  work  should 
also  include  a  discussion  of  the  kind  of 
technical  assistance  and  skills  needed  to 
address  the  problem,  and  how  the 
technical  assistance  requested  will 
address  these  needs;  and  a  description 
of  the  current  crime  and  drug 
elimination  strategy,  and  how  the 
requested  technical  assistance  will 
assist  that  strategy.  If  the  applicant  does 
not  currently  have  a  strategy,  there 
should  be  a  statement  of  how  the 
technical  assistance  will  help  them 
develop  a  crime  and  drug  elimination 
strategy.  When  the  statement  of  work  is 
approved,  the  consultant  will  be 
authorized  to  start  work.  The  consultant 
must  receive  written  authorization  from 
HUD  or  its  authorized  age«t  before  he  or 
she  can  begin  to  provide  technical 
assistance  under  this  NOFA.  The 
applicant  and  the  rele\'ant  Field  Office 


or  Office  of  Native  American  Programs 
will  also  be  notified.  Because  this 
program  is  for  short-term  technical 
assistance,  consultants  shall  only  be 
reimbursed  for  a  maximum  of  30  days 
of  work,  which  must  be  completed  iti 
fewer  than  90  days  from  the  date  of  the 
approved  statement  of  work. 

(3)  Payment  of  TA  Consultants. 

The  consultant  must  submit  a  report 
of  its  activities,  findings  and 
recommendations,  a  fee  invoice,  and 
expenses  and  original  receipts  to  the 
address  specified  in  the  application  kit. 
A  copy  of  the  report  must  also  be 
submitted  to  the  applicant.  The 
"Guidelines  lor  Consultants"  book, 
available  from  the  Clearinghouse, 
describes  the  required  elements  of  these 
reports.  After  the  report  and  expenses 
have  been  approved,  and  a  verbal  or 
written  evaluation  is  received  from  the 
applicant,  payment  will  be  issued  to  the 
consultant. 

II.  Application  Process 

lal  Application  Kit. 

An  application  kit  may  be  obtained 
from  the  local  HUD  Field  Office  or 
Office  of  Native  American  Programs,  or 
by  calling  HUD's  Drug  Information  and 
Strategy  Clearinghouse  at  (800)  578- 
3472  or  (202)  708-0850  (TDD).  (The 
TDD  number  is  not  a  toll-free  number). 
The  application  kit  contains  information 
on  all  exhibits  and  requirements  of  this 
NOFA. 

(b)  Application  Submission 

This  NOFA  is  effective  upon 
publication.  Short-term  (90  days  for 
completion)  technical  assistance 
applications  and  consultant  application 
kits  may  be  immediately  submitted  to 
the  address  specified  in  the  application 
kit.  There  is  no  application  submission 
deadline  for  the  short-term  technical 
assistance  grants  available  under  this 
NOFA.  Technical  assistance 
applications  will  be  reviewed  on  a 
continuing  first-come,  first-served  basis, 
until  funds  under  this  NOFA  are  no 
longer  available. 

(1)  An  applicant  must  submit  the 
application  and  the  necessarv' 
assurances  to  the  address  specified  in 
the  application  kit. 

(2)  In  addition,  applicants  must 
simultaneously  forward  a  copy  of  these 
documents  to  the  HUD  Field  Office  or 
Office  of  Native  American  Programs 
with  jurisdiction  over  the  relevant 
housing  authority.  This  copy  must  be 
addressed  to  Director,  Division  of  Public 
Housing,  or  Administrator,  Office  of 
Native  American  Programs,  as 
appropriate. 


III.  Checklist  of  Application 
Submission  Requirements 

Each  application  for  a  grant  under  this 
program  must  include  the  following: 

(a)  An  application  will  not  be 
considered  for  funding  unless  it 
includes,  at  a  minimum,  the  following 
elements: 

(1)  An  application  letter  of  no  more 
them  four  pages  that  responds  to  each  nf 
the  selection  criteria  in  section  1(d). 
above,  of  this  NOFA,  or  the  completed 
application  forms  available  in  tht- 
application  kit;  and 

(2)  A  crertification  statement   nr  the 
form  provided  in  the  applicatior.  kit, 
signed  by  the  executive  dire<;tor  or  the 
housing  authority  and  the  authorized 
representative  of  the  RMC  or 
incorporated  RC  or  RO.  certifying  Itiat 
any  technical  assistance  received  will  be 
used  in  compliance  with  all 
requirements  in  the  NOFA; 

(b)  HUD  Form  2880:  and 

(c)  If  the  applicant  has  a  particular 
consultant  to  recommend  to  provide  the 
technical  assistance,  the  response 
should  identify  the  consultant  and  the 
basis  for  the  recommendation.  A 
consultant  recommended  by  an 
applicant  is  not  guaranteed  to  be 
approved  to  provide  the  requested 
technical  assistance.  If  the  consultant 
recommended  by  an  applicant  is  not 
listed  in  the  Consultant  Database 
approved  by  Hn)s  Crime  Prexention 
and  Security  Division  (CPSD).  the 
consultant  mu.st  apply  as  outlined  in 
section  I(c)(2)(ii).  above,  of  this  NOFA. 
These  consultant  applications  to  be 
included  in  the  TA  Consultant  Database 
will  be  given  expedited  review  by  HIT). 
However,  a  consultant  must  be  listed  to 
be  eligible  for  funding  under  this  NOF.\. 

IV.  Corrections  to  Deficient 
Applications 

(a)  HUD  will  notify  an  applicant,  in 
writing  or  by  telephone,  of  any  curable 
technical  deficiencies,  such  as  a  missing 
signature  in  the  application.  A  log  of 
telephone  notifications  will  be 
maintained.  The  applicant  must  correct 
the  deficiency-  in  accordanc-e  w  ith  the 
information  specified  in  HUD's 
notification.  The  application  will  not  t>e 
given  further  consideration  until  the 
deficiency  is  corretied. 

(b)  Curable  technical  deficiencies 
relate  to  items  that  are  not  necessary  to 
make  a  determination  of  an  applicant's 
eligibility.  The  items  necessary  for  this 
determination  are  listed  at  section  Ill(a), 
above,  of  this  NOFA.  although  missing 
signatures  on  the  application  letter, 
certificuition.  or  forms  are  curable. 
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lb}  Use  of  Df  barred.  Suspended,  or 
Ineligible  Contractors 

Applicants  for  short-term  technical 
assistance  under  this  NOFA  are  subject 
to  the  provisions  of  24  CFR  part  24 
relating  to  the  emplojment,  engagement 
of  services,  awarding  of  contracts,  or 
funding  of  any  contsactors  or 
subcontractors  during  any  period  of 
debarment,  suspension,  or  placement  in 
ineligibility  status. 

(r)  Drug-Free  Workplace  Act  of  1 9H8 

The  requirements  ofthe  Drug-Free 
Workplace  Act  of  1988  and 
implementing  regulations  at  24  CFR  part 
24.  subpart  F  apply  under  this  notice. 

(d)  Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20(b)  ofthe  HUD  regulations,  the 
policies  and  procedures  proposed  in 
this  document  are  determined  not  to 
have  the  potential  of  having  a 
significant  impact  on  the  quality  ofthe 
human  environment,  and  therefore  are 
categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969. 
Accordingly,  a  Finding  of  No  Significant 
Impact  is  not  required. 

(e)  Family  Impact 

The  General  Counsel,  as  the 
Designated  Official  for  Executive  Order 
12606.  the  Family,  has  determined  that 
the  provisions  of  this  NOFA  have  the 
potential  for  a  positive,  although 
indirect,  impact  on  family  formation, 
maintenance,  and  general  well-being 
within  the  meaning  of  the  Order.  The 
NOFA  is  designed  to  a.ssist  housing 
authorities  and  resident  organizations  in 
their  anti-drug-related  efforts  by 
providing  short-term  technical 
assistance.  HUD  expects  that  the 
provision  of  such  assistance  will  better 
prepare  and  educate  housing  authority 
and  resident  organization  officials  lo 
confront  the  widespread  abuse  of 
controlled  substances  in  public  housing 
communities.  This,  in  turn,  would 
indirectly  affect  the  qufllity  of  life  for 
housing  re.sidents. 

If  I  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  provisions  of  this 
NOFA  do  not  have  federalism 
implications  within  the  meaning  of  the 
Order.  The  NOFA  provides  short-term 
te<;hnical  assistance  to  housing 
authorities  and  resident  organizations  to 
a.ssist  them  in  their  anti-drug  efforts  in 
public  housing  communities.  The 


involvement  of  resident  organizations 
should  greatly  increase  the  success  of 
the  anti-drug  efforts  under  this  techniciil 
assistance  program  and  therefore  shouM 
have  positive  effects  on  the  target 
population.  As  such,  the  program  helps 
housing  authorities  to  combat  serious 
drug  problems  in  their  comnnuiilies,  but 
it  does  not  have  federalism 
implications. 

Ig)  Documentation  and  Public  Access 
HequirenH'nts:  Applicant/Recipient 
Disclosures:  HUD  Feform  Act 

Disclosures 

HUD  will  make  available  to  the  publii: 
for  five  years  all  appli{:ant  dist;losure 
reports  (HUD  Form  2880)  submitted  in 
connection  with  this  NOFA.  Update 
reports  (also  Form  2880)  will  be  made 
available  along  with  the  applicant 
disclosure  reports,  but  in  no  (  ase  for  a 
period  generally  less  than  three  years. 
All  report.s — both  applicant  disi  losures 
and  updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15  (See  24  CFR  subpart  C,  and 
the  notice  published  in  the  Federal 
Register  on  January  16.  1992  (57  FR 
1942)  for  further  inform.ation  on  these 
di.sclosure  requirements.) 

Public  Notice 

HUD  will  include  rscipienls  that 
receive  assistance  pursuant  to  this 
NOFA  in  its  quarterly  Federal  Register 
notice  of  recipients  of  all  HUD 
assistance  awarded  on  a  competitive 
basis.  (See  24  CFR  12.16(b),  and  the 
notice  published  in  the  Federal  Register 
on  January  16,  1992  (57  FR  1942)  for 
further  information  on  these 
requirements.) 

lb)  Section  1 J 2  HUD  Reform  Act 

Section  13  ofthe  Department  of 
Housing  and  Urban  Development  Act 
contains  two  provisions  dealing  with 
efforts  to  inlluence  HUD's  decisions 
with  respect  to  financial  assistance.  The 
first  imposes  disclosure  requirements  on 
those  who  are  typically  involved  in 
these  efforts — those  who  pay  others  to 
influence  the  award  of  assistance  or  the 
taking  of  a  management  action  by  HUD, 
and  those  who  are  paid  to  provide  the 
influence.  The  se?;ond  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  ii  the  fees  are  tied  to  the 
number  of  housing  units  rec^eived,  based 
on  the  amount  of  assistance  ret  eived,  or 
contingent  upon  the  receipt  of 
assistance. 

Section  13  was  implemented  by  final 
nile  published  in  the  Federal  Register 


on  May  17,  1991  (56  FR  22912)  as  24 
CFR  part  86.  If  readers  are  involved  in 
any  efforts  to  influence  HUD  in  these 
ways,  they  are  urged  to  read  the  final 
rule,  particularly  the  examples 
contained  in  Appendix  A  of  the  rule. 

Authority:  Departments  of  Veterans  Affairs 
and  Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations  Act, 
1993  (Pub.  L.  102-389.  approved  October  6. 
1992):  Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations  Act, 
1995  (Pub.  L.  103-327,  approved  September 
28,  1994). 

Dated:  January  9,  1995. 
Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

|FR  Doc.  95-958  Filed  1-12-95;  8:45  am| 
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Proclamation  6765  of  January  11.  1995 

Martin  Luther  King,  Jr.,  Federal  Holiday,  1995 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

As  long  as  there  is  poverty  in  the  world  I  cmi  never  In:  rich. 
even  if  I  have  a  billion  dollars.  ...  I  can  never  be  whitt  1  ought 
to  be  until  you  are  what  you  ought  to  be.  This  is  the  way  our 
world  is  made.  No  individual  or  nation  can  stand  out  boasting 
of  being  independent.  We  are  interdependent. 

With  resolution  and  eloquence.  Dr.  Martin  Luther  King.  Jr..  stirred  people 
around  the  globe  to  action.  He  dedicated  his  life  to  ending  the  oppression 
of  racism,  and  his  vision  of  a  nation  driven  by  love  instead  of  hate  changed 
our  world  forever.  We  are  all  the  beneficiaries  of  his  legacy,  and  we  arc 
grateful. 

Dr.  King  taught  that  the  goals  of  civil  rights  are  not  merely  the  goals  o' 
any  specific  group — they  are  the  goals  of  our  Nation.  To  give  people  oppor- 
tunity, to  treat  them  with  fairness,  and  to  distinguish  them  only  by  their 
potential — we  will  continue  to  work  toward  these  goals  as  long  as  people 
in  this  Nation  are  in  need  of  housing,  medical  care,  and  subsistence.  \Vf 
will  continue  to  work  as  long  as  neighborhoods  are  ravaged  by  drugs  anf! 
violence.  We  will  continue  to  work  as  long  as  any  person,  because  o' 
circumstance  of  birth,  is  granted  anything  less  than  the  full  measure  o: 
his  or  her  dignity. 

Three  decades  have  passed  since  Dr.  King  stood  in  front  of  the  Lincoln 
Memorial  and  told  the  world  of  his  dream  for  a  future  in  which  our  children 
are  judged  "not  by  the  color  of  their  skin,  but  by  the  content  of  their 
character."  Today,  with  an  entire  generation  of  voting  Americans  who  did 
not  witness  firsthand  the  great  civil  rights  victories  of  the  IflGOs,  it  is 
more  important  than  ever  to  remind  the  Nation  about  Dr.  King  and  his 
inestimable  gifts  to  this  country,  so  that  all  of  us  continue  to  grow  in 
our  commitment  to  justice  and  equality. 

This  year,  the  Martin  Luther  King.  Jr.,  holiday  is  celebrated  with  a  national 
day  of  service,  a  call  to  join  together  in  purpose  and  care  for  one  another. 
On  this  occasion.  I  urge  the  citizens  of  this  great  country  to  reflect  upon 
Dr.  King's  teachings  and  to  take  positive  and  life-affirming  action  in  his 
memory.  Give  back  to  your  community,  help  the  homeless,  feed  the  hungry, 
attend  to  the  sick,  give  to  the  needy.  In  whatever  way  you  choose  to 
serve  the  public  good,  do  something  to  make  life  better  for  the  people 
around  you.  As  Dr.  King  said  on  many  occasions.  "Life's  most  persistent 
and  urgent  question  is,  'What  are  you  doing  for  others?' " 

NOW.  THEREFORE,  L  WILLLAM  J.  CLINTON,  President-of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  January  16.  1995.  as 
the  "Martin  Luther  King,  Jr.,  Federal  Holiday." 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eleventh  day 
of  January,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-five,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 
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Reader  Aids 


INFORMATION  AND  ASSISTANCE 


Federal  Register 

Index,  finding  aids  it  general  information  202-523-5227 

Public:  inspection  annour.cement  line  523-5215 

Corrections  to  published  documents  523-5237 

Document  drafting  information  523-3187 

.NJiichine  readable  doc  uments  523-3447 

Code  of  Federal  Regulations 

Index,  finding  aids  &  general  information  523-5227 

Printing  schedules  523-3419 

Laws 

Public  Laws  Update  Ser\  ice  (nmr.hers.  dales,  etc.)  523-6641 

Additional  information  523-5230 

Presidential  Documents 

Executive  orders  and  proclamations  523-5230 

Public  Papers  of  the  Presidents  523-5230 

Weekly  Compilation  of  Presidential  Uocuments  523-5230 

The  United  States  Governnr>ent  Manual 

General  information  523-5230 

Other  Services 

Data  base  and  machine  readable  specifications  523-3447 

Guide  to  Record  Retention  Requirements  523-3187 

Legal  staff  523-4534 

Privacy  Act  Compilation  523-3187 

Public' Laws  Update  Ser\ice  (PLUS)  523-6641 

TDD  for  the  hearing  impaired  523-5229 

ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public  Law 

numbers.  Federal  Register  finding  aids,  and  list  of 

documents  on  public  inspection.  202-275-0920 

FAX-ON-DEMAND 

You  may  access  our  P'a.x-On-Demand  service.  You  only  need  a  fax 
machine  and  there  is  no  charge  for  the  service  except  for  long 
distance  telephone  charges  the  user  may  incur  The  list  of 
documents  on  public  inspection  and  the  daily  Federal  Register's 
table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7050-Pubiic  Inspection  list  and  7051-Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis. 
NOTE:  YOU  WILL  ONLY  GET  A  LISTING  OF  DOCUMENTS  0.\ 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street.  N.W..  Suite  700.  The  Fax-On-Demard 
telephone  number  is:  301-713-6905 

FEDERAL  REGISTER  PAGES  AND  DATES,  JANUARY 

1-318 3 

31&-1706 4 

1707-1988 5 

1989-2320 6 

2321-2492 9 

2493-2670 10 

2671-2872 11 

2873-3054 12 

3055-3334 13 


Federal  Register 

Vol.  (iO.  .\'().  !l 

Friday.  J.inu;iry  l.t,  I'Cn 


CFR  PARTS  AFFECTED  DURING  JANUARY 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (ISA),  which 
lists  parts  and  sections  affected  by  documents  published  since  the 
revision  date  of  each  title 


3  CFR 

Proclamations: 
5759  (See  Proc. 

6753) 1007 

5455  (See  Proc. 

6763) 1007 

6641  (See  Proc. 

6763) •'007 

6726  (See  Proc. 

6763) T007 

6763 1007 

6764 3053 

6765 3333 

Executive  Orders: 
12826  (Superseded  by 

12944) 309 

12886  (Superseded  by 

12944) 309 

12944 309 

Administrative  Orders: 
Presidential  Deiemirvoaiior.s' 
No.  95-1 1  of 

Decemtjer  30. 

1994 ,. 2671 

No.  95-12  of 

December  3i. 

1994 2673 

No.  95-13  of 

Decemljer  31. 

1994 2675 


5  CFR 

211 

230 

300 

301 

307 

316 

330 

333; 

339 

'340 


.3055 
.3055 
.3055 
3055 
.3055 
.3055 
.3055 
.3055 
.3055 
3055 


351 2677.3055 


353 

532 

550 

630 

930 

Proposed  Roles: 

300 

551 


.3055 
...319 
..3303 
.3032 
.3055 


.^546 
.2549 


7  CFR 

7 

201 

272 

273 

301 

319 

400 

402 

929 


.1989 
.2493 
..1707 
.1707 
.2321 
.3067 
.1996 
.2000 
1 


965 .....2 

967 : 2873 

1005 319 

1032 320 

1434 321 

1421 '709 

1425 2680 

1427 1709 

1755 17'3.  1711 

1773 2874 

Proposed  Rules: 

75 379 

273 2703 

274 .:...2703 

400 3106 


1007. 
1032. 
1050. 
1C93. 
1094. 
1096. 
1099. 
11C8. 
1280. 
1421. 
1755. 


1758, 


8  CFR 

Proposed  Rules: 

285 

9  CFR 

78 

97 : 

112 

317....: 

381 


65 

65 

.379 

55 

65 

65 

65 

65 

...380 
...381 

1759 


'07 


.2375 
.2875 
..2876 
....174 
...174 


10  CFR 

32 


322 


12  CFR 

219 

607 

612 


.231 
325 
325 


614 325.2583 


615 

618 

620 .: 

630 

Proposed  Rules: 

614 

615 

618 


.325 

.2683 
.325 
.2493 

.2552 
.2552 
.2552 


14  CFR 

25 325 

39.  .3.  327.  329,  330.  332.  336. 

1712.2323.2493.2495. 

2877 

71 338,2496 

97 2009 


JMI 


11 


121 

129 

135 

Proposed  Rul^: 

39 66, 

389,  393 


;82 


61. 
67. 
71  . 

73.. 

91.. 


396 


16CFR 

Proposed  Rul^s: 
1700 


17CFn 

200 

249 


18CFR 

2 

141 

154 

157 

158 

201 

250 

260 

270 

271 

272 

273 

274 

275 

284 

347 

348 

375 

385 


19CFR 

206 

207 


20CFR 

416 


21  CFR 

5 

520 

522 

558 


Proposed  Rul4s: 

600 

601 

606 

607 

610 

640 

660 

892 


22CFR 

Proposed  Rul^s: 

213 


23CFR 

655 


24CFR 

91 

92 


Federal  Register  /  Vol.  60,  No.  9  /  Friday,  January  13,  1995  /  Reader  Aids 


.2497,  2687.  3303 

2497 

2497 


,  384,  386,  388, 
2033,2036,2041. 
2555,  2909 

395 

395 

2043,  2044.  2045. 
2047,3108,3109 

2048 

2557 


.2715 


5 

.3078 


.2011 


.1716, 


...339 
.1716 
3111 
.2011 
.3141 
.3141 
.3141 
.3141 
.2011 
.2011 
.2011 
.2011 
.2011 
.2011 
3141 
.356 
...358 
.1716 
.1715 


...6 
.18 


.360 


2014 

.362,  3079 

362 

3079 


.2351 
.2351 
.2351 
..2351 
.2351 
.2351 
.2351 
.3168 


.291 1 


.363 


.1878 
.1878 


570 1878,  1922 

574 1878 

576 1878 

597 2880.3034 

813 2658 

885 2658 

968 1878 

3500 2642 

Proposed  Rules: 

Ch.  IX 303 

25CFR 

Proposed  Rules: 

151 1956 

26CFR 

1  23,2049.2497 

301 .33 

602 2497 

Proposed  Rules: 

1  -  .397.  406.  2049.  2352,  2557, 
2717 

53 82 

301 83 

27CFR 

Proposed  Rules; 

4 411,3171 

5 411,  3171 

7 411,3171 

28CFR 

16 38 

36 3080 

540 240 

545 240 

Proposed  Rules: 

90     3303 

29CFR 

825 2180.2282 

1425 2509 

2610 3080 

2619 3082 

2622 3080 

2644 3084 

2676 3082 

30CFR 

218 3085 

936 2512 

944 2520 

Proposed  Rules: 

56 1866 

57 1866 

254 3177 

935 3184 

31  CFR 

103 220.234 

209 416 

32  CFR 

43a 1720 

323.„ 3087 

112 1720 

113 1720 

536 1735 

537 1735 

Proposed  Rules 

169a 417 

33  CFR 

Proposed  Rules: 

110 2364 


117 2562,2687 

156 1958,3185 

34  CFR 

74 365 

80 : 365 

Proposed  Rules: 

200 85 

201 85,2816 

203 85 

212 85 

36  CFR 

Proposed  Rules: 

800 :.... 86 

37  CFR 

Proposed  Rules: 

201 2365 

38  CFR 

3 2522 

40  CFR 

35 366.2880 

51 1735 

52...38.  40.  41.  372,  375.  1738, 

2014,2016.2018.2022. 

2025,  2026.  2066,  2067, 

2367,  2523.  2524.  2688. 
2690.2881,2885 

60 2369 

70 1741,2527 

80 2693.2696 

81 41,  2026,  2885 

82 3303,  3318 

180 378 

192 2854 

228 2699 

260 3089 

261 1744 

268 242 

271  ...: 2534.  2699,  3095 

Proposed  Rules: 

Ch   1 418 

52 86,87.88,418.2066, 

2067.  2563,  2565,  2568, 
2717.2718.2912 

70 2569.  2570.  2917 

81 88.2719 

156 2348 

170 2820,  2826,  2830,  2842 

180 89,2921 

228 3186 

230 419 

300 422,3189 

41  CFR 

60-250 1986 

201-3 2029 

201-9 2029 

201-18 2029 

201-20 2029 

201-21 2029 

201-23 2029 

201-39 2029 

302-11 2536 

42  CFR 

400 2325 

405 2325 

410 46.2325 

414 46 

484 2325 

485 2325 


486. 
498. 


43  CFR 

Public  Land  Order: 

7108 

7109 

7110 


.2325 
.2325 


2030 
.2639 
3098 


45  CFR 

1607 


.2330 


46  CFR 

25 

160 


Proposed  Rules: 

5^5 

550 

580 

581 


.2482 
.2482 

.2823 
.2923 
.2923 
.2923 


47  CFR 

15 -.3303 

76 3099 

Proposed  Rules: 

1 2722 

2 2722 

21 2722,  2924 

61 2068 

69 2068 

73 90,91.2726,3191 

74 2924 

80 2726 

94 2722 

101 2722 

48  CFR 

206 2088 

231 1747.2330 

237 2888 

242 1747 

Proposed  Rules: 

Ch.  1 2302.2472 

31 3314 

33 2630 

39 2630 

42 : 2630 

45 2370 

50 2630 

52 2370,2630 

231 2924 

923 2727 

970 27;?7 


49  CFR 

1 

382 

391 

555 

571  1750,2539, 

572 

1002 

1011 

1130 

Proposed  Rules: 

214 

390 

391 

392 

396 

571 

Ch.  X 


2889 
2030 
...54 
1749 
2892 
2896 
2543 
2543 
2543 

1761 
....91 
....91 
....91 
....91 
3303 
20G9 


Federal  Register  /  Vol.  60.  No.  9  /  Friday.  January  13,  1995  /  Reader  Aids 


111 


50  CFR 

17 56.2899 

20 61.2177 

611 2331 

625 1 757,  2905 

630 2032 

651 3102 

663 .2331 

672 2905 

675 2905 

677 2344 

Proposed  Rules: 

1 7 69.  425.  2070.  2638 

18 „ 70 

23 73 

222 3032 

227 2070 

301 2925 

676 2935 

678 2071 


JMI 


Would  you 
to  know... 


if  any  c[ 
Code  of  .  - 
documents 
Federal  ~ 
Federal 
may  wish 
(List  of 
Federal 


ha  nges  have  been  made  to  the 
Federal  Regulations  or  what 
have  been  published  in  the 
ister  without  reading  the 
ister  every  day?  If  so,  you 
to  subscribe  to  the  LSA 
Sections  Affected),  the 
7sfer  Index,  or  both. 


Rsg 


CfR 
Rtig 


LSA  •  List  ( f  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  dest<  ned  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amemjatory 
actions  puDhshed  in  the  Federal  Register. 
The  LS^  is  issued  monthly  in  cumulative  form. 
Entries  indicate  tfie  nature  of  the  changes — 
such  ai  revised,  removed,  or  corrected 
$26.0(1  per  year. 

Federal  Refister  Index 

The  inqex.  covering  the  contents  of  the 
daily  F(  ideral  Register,  is  issued  monthly  in 
cumula  live  form.  Entries  are  carried 
primani  y  under  tfie  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  crods-references. 
$24.0Q  per  year. 


A  tindingiaia  is  included  in  each  publication  vthich  WK 
Fedetal '  egii/e'  psge  numbers  ymih  the  dale  ol  publication 
m  the  feifeiai  Regis'.ei 


Procassmg  Codr 


Omei 

*5421 


I I    YEJ  I,  enter  the  following  indicated  subscriptions  for  one  year: 


(Street  addre  s) 


(City,  State,  i  ip  code) 


(Purchase  or(erno.) 


Superintendent  of  Documents  Subscription  Order  Fonn 


Charge  your  order. 
It's  easy! 

To  fax  your  orders  (202)  512-2233 


LSA  ♦  List  of  CFR  Sections  Affected  (LCS)  at  $26.00  each 
Federal  Register  Index  (FRSU)  at  $24.00  each 


The  total  <  ost  of  my  order  is  $ 

regular  doinestic 

change. 


.  Price  includes 

ic  postage  and  handling  and  is  subject  to 
international  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  a  Jdress/atteniion  line) 


For  privacy,  ckeck  box  below: 

G  Do  not  make  my  name  available  lo  other  mailers 
Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account 

□  VISA  □  MasterCard 


t 

(expiration) 

-D 


(Daytime  ph(  ne  including  area  code) 


(Authorizing  signature) 

Thank  you  for  your  order! 


10«4 


Mail  to:    Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  reiKwal  notice  will  be 
sei\t  approximately  90  days 
before  this  date. 

/ 


A  reiiewal  luidce  will  be 
sent  approximately  90  days 
before  this  date. 


APR     SMITH212J  DEC**5  R  I 

JOHN  SMITH 

212  MAIN  STREET 

FORESTVILLE  MD  20747 


;AFRD0  SMITH212J 
JJOHN  SMITH 
:212  MAIN  STREET 
:  FORESTVILLE  MD  20747 

••••••••••••••••••••••••••••a 


DECSI5  R  1 


••••••••••••••••••••••••••••• 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
youu  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Oidw  PraoMitag  Code 

*5468 


Superintendent  of  Documents  Subscription  Order  Fonn     c/iarg*  your  order. 

IVeeetyt 


LJYE5>  please errtermy subscripttons as fdows: 


To  fax  your  orders  (202)  512-2233 


The  total  cost  of  nny  order  is  $_ 


subscriptions  to  Federal  Register  (PR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 
of  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO).  at  $494  ($617.50  foreign)  each  per  year. 

..  (Includes  p(j|.  privacy,  checic  box  betow: 

□  Do  not  make  my  name  available  to  other  mailers 
Check  mettxK)  of  payment 

□  Check  payattle  to  Superintendent  of  Docunr>ents 

□  GPO  Deposit  Account    II    I    I    I  T~n-n 

□  VISA     □MasterCard 


regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  persor^al  nam* 


(Please  type  or  print) 


Additional  address/attention  line 


u 


(expiration  date) 


Street  address 


I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  n 


City.  State.  Zip  code 


Thank  you  for  your  orderi 


Daytime  phone  including  area  code 


1W94 


Purchase  order  numt)er  (optional) 


Authorizing  signature 

Mai  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


'^«l^ 


NEW  EDITION 

Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Rscords 
Administration. 


Superintendent  of  Documents  Order  Form 

Ovder  rVocouvig  Cc  [|K 

7296 


Charge  your  order.  ^Bj^Bl 

It's  easy  I  ^P^PJ 

To  fax  your  orders  (20^  51 2-2250 


IJ  YES,  send  me sutDScriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 

S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 

The  total  co^t  of  my  order  is  $ .  (includes  regular  shipping  and  handling.)  Price  subject  to  change. 

Check  niethod  of  payment 

Q  Check  payable  to  Superintendent  of  Documents 


Company  or  p  ersonal  name 


Additional  adc  ress/aUentton  line 


Street  addres; 


City,  State,  Zi|  code 


JMI 


(Please  type  or  print) 


□  GPO  Deposit  Account 

□  VISA      □  MasterCard                        (expiration  date) 

IT 

Thank  you  for  your  order! 


Daytinw  phoni  i  including  area  code 


4/94 


Purchase  ordi  r  number  (optional) 


Auttiorizing  signature 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:   *5|33  Charge  your  order. 

If  a  Busy! 
YES,  please  send  me  the  foUowing  indicated  publications:  To  f.»  your  ordor.  «Mi  h«,u.rlM-(202)  512-2250 


copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Please  Type  or  Print 
2. 


(Company  or  personal  name) 


(Additional  address  attention  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 

I     I  Check  payable  to  the  Superintendent  of  Documents 
I    I  GPO  Deposit  Account        L_. 
I     I  VISA  or  MasterCard  Account 


-D 


an 


(City,  State,  ZIP  Code) 
L ^L 


(Credit  card  expiration  date) 


Thank  you  far  your  order.' 


(Daytime  phone  including  area  code) 

(Signature) 

4.  Mail  To:  New  Orders.  Superintendent  of  Documents.  P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


(itev  12m) 


UMI 


Order  Procsssifig  Coda: 

*  6216 

D 


YE  5 


To  fax  your  orders  (202)  512-2233 

.sub^riptions  to  PUBLIC  LAWS  for  the  104th  Congress,  1st  Session.  1995  for  $160  per  subscription. 


(Additional 


(Street  addn  ss 


(City,  Slate, 


(Purchase  Ofder  No.) 
Ma>  we  malle 


Public  Laws 


104th  Congress,  1st  Session,  1995 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  104th  Congress,  1st  Session,  1995. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws.) 


Superintendent  of  Documents  Subscriptions  Order  Form 


S3 


enter  my  subscription(s)  as  follows: 


Charge  your  order. 
n^Easy! 


)C23( 


The  total  tost  of  my  order  is  $. 
postage  aiid 


International  customers  please  add  25%.  Prices  include  regular  domestic 

handling  and  are  subject  to  change. 


(Company  c  r  Personal  Name) 


(Please  type  or  print) 


iddress/attemion  line) 


Please  Choose  Method  of  Riyment: 

I I  Check  Playable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         _ 

I I  VISA  or  MasterCard  Account 


-□ 


ZIP  Code) 


(Credit  card  expiration  dale) 


Thank  you  for 
your  order! 


(Daytime  phsne  including  area  code) 


YES    NO 
your  name/address  available  (o  oUicr  nailers?  LJ   [~1 


(Authorizing  Signature)  am) 

Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


JMI 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


UMI 


1-17-95 

Vol.60  No.  10 


Tuesday 
January  17, 1995 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 


OFFICIAL  BUSINESS 
Penalty  for  private  use,  $300 


****«************3-0IGIT  481 

A  FR         UMISE346U  DEC      95      R 
UMI    SERIALS   ACQUISITIONS 
300   N   2EEB  RD 
PO  BOX    1346  ^o.ft^ 

ANN  A«BOR  MI      48106 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 

U.S.  Government  Printing  Office 

(ISSN  0097-65261 


1-17-95 

Vol.  60        No.  10 

Pages  3335-3532 


Tuesday 
January  17,  1995 


Briefings  on  How  To  llse  the  Federal  Register 

F(ir  infonniifiiiii  on  l)rii'riii'>v  in  VViishingfon,  CK;.  k<i- 
announcomcnt  on  the  inside  cover  of  this  isisue. 


JMI 


Federal  Register  /  Vol.  60.  No.  10  /  Tuesday.  January  17.  1995 


SUBSCRIPTIONS  AND  COPIES 


JMI 


0 


FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  publisted  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Register.  National  Archives  and  Records 
Administration,  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  Stat]  500,  as  amended;  44  U.S.C.  Ch.  15)  and  the 
regulations  if  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  j).  Distribution  is  made  only  by  the  Superintendent  of 
Documents.lu.S.  Government  Printing  Office,  Washington,  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  ageicies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Co  ngress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Fedeial  Register  the  day  before  they  are  published,  unless 
earlier  filin(  is  requested  by  the  issuing  agency 

The  seal  of  he  National  Archives  and  Records  Administration 
authenticat*  s  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provic  es  that  the  contents  of  the  Federal  Register  shall  be 
judicially  n  )ticed. 

The  Federa  Register  is  published  in  paper,  24x  microfiche  and  as 
an  online  d  itabase  through  GPO  Access,  a  service  of  the  U.S. 
(k)vemmen[  Printing  Office.  The  online  database  is  updated  by  6 
a.m.  each  diy  the  Federal  Register  is  published.  The  database 
includes  bo  In  text  and  graphics  from  volume  59,  Number  1 
(lanuary  2.  1994)  forward.  It  is  available  on  a  Wide  Area 
Informatior  Server  (WAIS)  throuah  the  Internet  and  via 
asynchronous  dial-in.  The  annual  subscription  fee  for  a  single 
workstatior  is  $375.  Six-month  subscriptions  are  available  for  S200 
and  one  m(  nth  of  access  can  be  purchased  for  $35.  Discounts  are 
available  for  multiple-workstation  subscriptions.  To  subscribe, 
Internet  us(  rs  should  telnet  to  swais.access.gpo.gov  and  login  as 
newuser  (a  1  lower  case);  no  password  is  required.  Dial-in  users 
should  use  communications  software  and  modem  to  call  (202) 
512-1661  and  login  as  swais  (all  lower  case):  no  password  is 
required;  al  the  second  login  prompt,  login  as  newuser  (all  lower 
case);  no  pi  ssword  is  required.  Follow  tne  instructions  on  the 
screen  to  re  gister  for  a  subscription  for  the  Federal  Register  Online 
via  GPO  At  cess.  For  assistance,  contact  the  GPO  Access  User 
Support  Teim  by  sending  Internet  e-mail  to 

helpeteidsC  S.eids.gpo.gov,  or  a  fax  to  (202)  512-1262,  or  by  calling 
(202)  512-  530  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday 
through  Friday,  except  Federal  holidays. 

The  annua  subscription  price  for  the  Federal  Register  paper 
edition  is  3  494,  or  $544  for  a  combined  Federal  Register,  Federal 
Register  Inlex  and  List  of  CFR  Sections  Affected  (LSA) 
subscriptio  r.  the  microfiche  edition  of  the  Federal  Register 
including  tie  Federal  Register  Index  and  LSA  is  S433.  Six  month 
subscriptio  ns  are  available  for  one-half  the  annual  rate.  The  charge 
for  individ  ial  copies  in  paper  form  is  $8.00  for  each  issue,  or  $8.00 
for  each  gr  )up  of^pages  as  actually  bound;  or  $1.50  for  each  issue 
in  microfic  he  form.  All  prices  include  regular  domestic  postage 
and  handli  ng.  International  customers  please  add  25%  for  foreign 
handling.  1  temit  check  or  money  order,  made  payable  to  the 
Superinter  dent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  \  ISA  or  MasterCard.  Mail  to:  New  Orders, 
Superinter  dent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-795*. 

There  are  i  lo  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  cite  This  Publication:  Use  the  volume  number  and  the 
page  numler.  Example:  60  FR  12345. 


PUBLIC 
Subscriptions: 

Paper  or  fiche  202-51 2-1 800 

Assistance  with  public  subscriptions  _       512-1806 

Online: 

Telnet  swais.access.gpo.gov,  login  as  newuser  <enter>,  no 
password  <enter>;  or  use  a  modem  to  call  (202)  512-1661, 
login  as  swais,  no  password  <enter>,  at  the  second  login  as 
newuser  <enter>,  no  password  <enter> 

Assistance  with  online  subscriptions  202-512-1530 

Single  copies^Mck  copies: 

Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 


FEDERAL  AGENCIES 
Subscriptions: 

'^Taper  or  fiche 

Assistance  with  Federal  agency  subscriptions 

For  other  telephone  numbers,  see  the  Reader  Aids  section 
al  the  end  of  this  issue. 


523-5243 
523-5243 


FOR: 

WHO: 
WHAT: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

The  Office  of  the  Federal  Regisier 

Free  public  briefings  (approximately  3  hours)  to  present 

1  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2  Ttie  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3  The  important  elements  of  typical  Federal  Regisier 
documents. 

4  An  introduction  lo  the  finding  aids  of  the  FR/CFR  sy.stem. 

To  provide  the  public  with  access  lo  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

(TWO  BRIEFINGS) 
WHEN:  January  25  at  9:00  am  and  1.30  pm 

WHERE:  Office  of  the  Federal  Register  Confen-nce 

Room,  800  North  Capitol  Street  NW, 
Washington,  DC  (3  blocks  north  of  Union 
Station  Metro) 
RESERVATIONS:    202-523-4538 


Contents 


jii 


Federal  Regisier 

Vol.  60.  No.  10 

Tuesday,  jniiuury  17.  1995 


Agency  for  Health  Care  Policy  and  Research 

NOTICES 

Meetings: 

Health  Care  Polii;y  und  Research  Special  Enipliasis  Panel 
3404 

Agriculture  Department 

See  Food  Safety  and  InspoctiDn  Service 

See  Forest  Service 

See  Grain  Inspection,  Hackers  and  Sto<:kvards 

Administration 
See  Rural  Housing  and  Coinniunity  Development  Ser\'ice 

Army  Department 

NOTICES 
Meetings: 
Science  Board,  .'MOO 

Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Institute  of  Standards  and  Technology 

See  National  Teleconimunicotions  and  Information 

Administration    ' 
See  Patent  and  Tradi^mark  Office 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Slovak  Republic:  correction,  3.39»-.?4()0 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings:  Smishiiie  Act,  34.'iO 

Defense  Department 

.See  Army  Department 
See  Navv  Department 
PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Cost  principle  provisions:  implementation:  cormction 

3451 
Small  business 
Correction,  3492 
Meeiings,  3492 
NOTICES 

Environmental  statements;  availability,  etc.: 
Kauai  Acoustic  Thermometry  of  Ocean  Climate  Projet;! 
and  marine  mammal  research  program.  3400 

Education  Department 

RULES 

Family  educational  rights  and  privacy: 

Law  enforcement  unit  records.  3464-34fi9 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
National  Institute  on  Disability  and  Rehabilitation 
Research — 
Research  and  demonstration  projects,  3494-3517 


Employment  and  Training  Administration 

PROPOSED  RULES 

North  American  Frtni  Trade  Agreement  (NAFTA): 
Trade  adjustment  assist.tm;e  progra.-n  for  workers; 
amendment,  3472-3482 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  Stales;  air  quality  planning 
purposes;  designation  of  areas: 
Tennessee.  33.S2-3356 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Michigan,  334f>-3349 
Air  quality  planning  purposi>s:  designation  of  areas: 

Virginia  et  al.,  3349-33,=i2 
PROPOSED  RULES 

Air  qur.lity  implementation  plans;  approval  and 
promulgation;  various  States: 
Ohio,  33()l-33f>(i 
Air  quality  planning  piirpost-s;  designation  of  areas; 

Virginia  et  al.,  3306-3307 
NOTICES 

Drinking  water: 
Public  water  supply  supervision  progmm — 
New  Jersey,  3402-3403 
Puerto  Rico,  3401-3402 
Meetings: 
Common  Sense  Initiative  Council,  3403 

Executive  Office  of  the  President 

See  Man.igement  and  Budget  Oiiice 
See  Presidential  Documents 

Family  Support  Administration 
See  Refugee  Resettlement  Ofllce 

Federal  Aviation  Administration 

PROPOSED  RULES 
Airworthiness  directives: 
Fokker,  33.58-3359 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  henrings.  determinations,  etc. 
Colorado  Interstate  Gas  Co..  3400-3401 
Granite  State  Gas  Transmi.SNion  Inc.,  3401 
Panhandle  Eastern  Pipe  Line  Co..  3401 

Federal  Railroad  Administration 

PROPOSED  RULES 

Railroad  power  brakes  and  drawbars: 
Train  and  locomotive  power  braking  systems;  adv.incevl 
tet  hnology  use.  3375-3376 

Federal  Reserve  System 

RULES 

Privacy  /^ct;  implementation.  3340-334  i 


Printed  on  recycled  paper  containing  100*  post  consumer  waste 


IV 


NOTICES 

Bank  of 
Fifth  Th 
Whipple 


Federal  Register  /  Vol,  60.  No.  10  /  Tuesday.  January  17,  1995  /  Contents 


Fedfetul  Register  /  Vol.  60.  No.  10  /  Tuesday.  January  17.  1995  /  Contents 


hearings,  dutenninatinns.  ftc. 
reland  et  al.;  correction,  340.1 
rd  Bancorp  et  al.,  3403 
Family  L.F.,  3404 


Food  and  Drug  Administration 

RULES 

Medical  di  ivices: 
Mammography  facilities — 
Quality  standards  and  certification  requicoments.  etc.: 
c(  rrection.  34.51 
NOTICES 
Debarmen   orders: 

Ryan.  F<  trick  T.;  correction,  34.'>1 
Human  dr  jgs: 
New  dn  g  applications — 
Sandcz  Pharmaceuticals  Corp.:  approval  withdrawn. 
3  i04-3405 
jCROSS  RE  -ERENCE:  For  a  document  dealing  with.  Patent 
cases;  20-year  patent  term  and  effects  on  patent 
expirj  tiori  dates  and  term  extensions:  hearing,  see  entry 
under  Patent  and  Trademark  Office  in  this  issue.  1 

Food  Safety  and  Inspection  Service 

PROPOSED  RULES 
Meat  and  poultry  inspection: 
Nutritioh  labeling — 
Raw  ioultry  products:  use  of  term  "fresh".  34.54-3462 


Foreign-Trade  Zones  Board 

NOTICES 
Application 

Florida 

Illinois 


Amodo  Pipeline  Co.:  crude  oil  storage  terminal: 
cjrrection.  3451 
Ohio.  3151 


Forest  Service 

NOTICES 

Meetings 
Nation? 
Co  I 


s.  bearings,  dutcrminatinns.  etc.. 
3390 


Urban  and  Community  Forestry'  Advisory 
ncil.  3377 


General  Services  Administration 

PROPOSED  RULES 

Federal  .-Acquisition  Regulation  (FAR): 
Cost  pr  nciple  provisions:  implementation:  correction. 

341  1 
Small  I  usiness 
Corn  ction.  3492 
Meet  ngs.  3492 

Grain  Inspection,  Packers  and  Stockyards  Administration 

NOTICES 

Stockyards:  posting  and  depositing: 
Brookf  eld  Livestock  Auction,  Inc..  MO.  3377 


aid 


Health 

See  Ageiijcy 
See  Fooc 
See  Heal  h 
See  Nati(  nal 
See  Refu  ;ee 
See  Socii  1 


JMI 


Human  Services  Department 

for  Health  Care  Policy  and  Re.search 
and  Drug  Administration 
Care  Financing  Administration 
Institutes  of  Health 
Resettlement  Office 
Security  Administration 


Health  Care  Financing  Administration 

NOTICES 
Medicare: 

Home  blood  glucose. monitors:  special  payment  limits, 
3405-3410 

Housing  and  Urban  Development  Department 

RULES 

Public  and  Indian  housing: 

Housing  assistance:  budget  authority  allocation,  3344- 
3345 
NOTICES 

Grants  and  cooperative  agreements:  availability,  etc  : 
Public  and  Indian  housing — 
HOME  investment  partnerships  program.  3520-3  J2n 
Youth  leadership  development  project.  3434 

Interior  Department 

See  Land  Management  Bureau 
See  National  Park  Ser\'ice 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Low  income  housing  credit — 
State  housing  credit  ceiling:  correction.  3345 

International  Trade  Administration 

NOTICES 
Antidumping: 

Brass  sheet  and  strip  from — 

Germany. 3392-3394 
Ceiling  fans  from — 
China,  3390-3391 
Color  television  receivers,  except  for  video  monitors, 
from — 
Taiwan.  3391-3392 
Trade  fair  certification  program  applications;  international 

trade  fairs  in  big  emerging  markets,  3394-3397 
Applications,  hearings,  determinations,  etc.: 
Wayne  State  University  et  al..  3394 

Labor  Department 

See  Employment  and  Training  Administration 
See  Mine  Safety  and  Health  Administration 

Land  Management  Bureau 

RULES 

Public  land  orders: 

Alaska,  3356-3357 
NOTICES 
Pipeline  right-of-way  applications: 

New  Mexico.  3434 
Realty  actions:  sales,  leases,  etc.: 

Nevada:  correction,  3451 

Legal  Services  Corporation 

PROPOSED  RULES 

Full-time  legal  services  attorneys;  outside  practice  of  law. 
3367-3371 

Management  and  Budget  Office 

NOTICES 
Meetings: 
National  Information  Infrastructure,  3441-3443 


Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
Eastern  Associated  Coal  Corp.  et  al..  3436-3438 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Cost  principle  provisions;  implementation:  corre<:tion 

3451 
Small  business 
Correction.  3492 
Meetings.  3492 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Importation  eligibility:  determinations.  3448-3449 

National  Institute  of  Standards  and  Technology 

NOTICES 

Information  processing  standards.  Federal: 
Initial  graphics  exchange  specification  test  service,  3397 

National  Institutes  of  Health 

NOTICES 

Meetings: 
Fogarty  International  Center  Advisory  Board,  3410-3411 
National  Cancer  Institute,  3411 
National  Center  for  Research  Resources,  3411-3412 
National  Heart,  Lung,  and  Blood  Institute.  3412 
National  Institute  of  Allergy  and  Infedious  Diseases 

3412-3413 
National  Institute  of  Dental  Research.  3413 
National  Institute  of  Diabetes  and  Digestive  and  Kidnev 

Diseases,  3413-3414 
National  Institute  of  Environmental  Health  Sciences 

3414 
National  Institute  of  Nursing  Researt:h,  3414 
National  Institute  on  Aging,  3415 
National  Library  of  Medicine,  3415 
Research  Grants  Division  special  emphasis  panels,  341.5- 

3416 

National  Park  Service 

NOTICES 

Concession  contract  negotiations: 

Sagamore  Hill  National  Historic  Site,  MA,  3434-3435 
Concession  contract  policies  review,  3435-3436 
Environmental  statements:  availability,  etc.: 

Lake  Mead  National  Recreation  Area.  AZ  and  NV.  3436 

National  Science  Foundation 

NOTICES 

Committees:  establishment,  renewal,  termination,  etc.: 
Future  of  Supercomputer  Centers  Program  Ad  Hoc  Task 
Force.  3438 
Meetings: 

Civil  and  Mechanical  Systems  Special  Empha.sis  Panel. 

3438 
Engineering  Advisory  Committee,  3438 
Geosciences  Special  Enij)hasis  Panel,  3438-3439 


National  Telecommunications  and  information 
Administration 

NOTICES 

Meetings: 

National  Information  Infrastructure  Advisory  Couih  il 
3532  '   ' 

Navy  Department 

RULES 

Navigation.  COLREGS  compliance  exemptions: 
USS  Fitzgerald.  3345-3346 

Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB 

review.  3439 
Organization,  functions,  and  authority  delegations: 
Local  public  document  room  relocation  and 
establishment — 
Combustion  Engineering  Hematite  Nuclear  Fuel 
Manufacturing  Fat.ility.  MO;  closure,  3441   - 
Applications,  hearings,  determinations,  etc.: 
Entergy  Operations.  Inc..  3439-3441 

Off  ce  of  Management  and  Budget 

See  Management  and  Budget  Office 

Patent  and  Trademark  Office 

NOTICES 
Patent  cases: 
20-year  patent  term  and  ('ne<;ts  on  patent  expiration  dates 
and  term  extensions;  hearing,  3398-3399 

Personnel  Management  Office 

RULES 

Retirement: 
Civil  Service  Retirement  S> stem- 
Law  enforcement  officers  and  firefighters,  3337-3340 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 

Foreign  Relations  Authorization  Act.  Fiscal  Years  1994  and 
1995:  delegation  of  cerl.iin  functions  to  the  Se<:retary  of 
Treasury  (Memorandum  of  fanuarv  4.  1995).  3335 

Public  Health  Service 

See  Agen(  y  for  Health  Qire  Policy  and  Research 
See  Food  and  Drug  Administration 
.See  National  Institutes  of  Health 

Refugee  Resettlement  Office 

NOTICES 

Grants  and  cooperative  agreements:  availability,  etc.: 
Newly  arrived  refugees  placement  in  preferred. 

communities,  unanticipated  arrivals,  etc.: 

discretionary  pVograms,  3416-3433 

Rural  Housing  and  Community  Development  Service 

NOTICES 

Grants  and  cooperative  agreements:  availability  etc.. 
Housing  funds,  3377-3390 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations:  proposed  rule  changes: 
National  Association  of  Securities  Dealers,  Inc..  3445- 

3446 
New  York  Stoi;k  Exchange.  Inc..  3446-3447 


JMI 


VI 


pa  Its 


Partici 
Applicatio,  i 
Sherwoo  J 


Small  Busriess  Administration 

NOTICES 

Applicatio 
GommorKv 
Kxeter  Ei 


Social  Security  Administration 

NOTICES 

Meetings: 

Social  Security  Advisory  Council.  3416 


State  Depfrtment 

NOTICES 
(lonventio 
goods 
3489 
Meetings: 
Private  ihternational  Law  Advisory  Committee,  r?447 
3441 


Tennesse< 

NOTICES 

Meetings 


Treasury 

.SVp  Interi 
NOTICES 
Orgiinizal 
linder 


United 

NOTICES 

NIeetings; 


Federal  Register  /  Vol.  60.  No.  10  /  Tuesday.  January  17.  1995  /  Contents 


s  Trust  Co..  3444-3445 
s,  hearings,  determinationa.  (?tr. 
Group,  Inc.,  3443-3444 


.?.  hearings,  determinations,  etc.: 
ealth  Enterprise  Fund,  Inc..  3447 
uitv  Partners.  L.P.,  3447 


on  limitation  period  in  international  .sale  of 
with  protocol;  entry  into  force  for  U.S.,  3484- 


Valley  Authority 
unshine  Act.  3450 


Textile  Agteements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreefients 

Transportation  Department 

See  Foden  1  Aviation  Administrati(jn 

See  Feder;  1  Railroad  Administration 

See  Natiof  al  Highwav  Traffic  Safety  Adniinistratiim 

PROPOSED   rjLES 

Airline  co  le-.=;haring  arrangements  and  long-term  wet 

leases  disclosure.  3359-3361 
Onmibus  '  transportation  Employee  Testing  .-Xct  of  1991: 
\Vorkpl;ce  drug  and  alcohol  testing  programs;  non- 

evi(  ential  alcohol  screening  devic.es  procedures. 

337B-3374 


>epartment 

il  Revenue  Service 


on,  functions,  and  authority  delegations: 
Jiecretarv  (Enforcement),  3449 


Stites  Institute  of  Peace 
Sunshine  Act,  3450 


Veterans  Affairs  Deparbnent 

NOTICES 
Meetings: 
Education  Advisory  Committee,  3449 


Separate  Parts  In  This  Issue 

PartU 

Department  of  Agriculture,  Food  Safety  and  Inspection 
Service,  3454-3462 

Part  III 

Department  of  Education.  3464-3469 

Part  IV 

Department  of  Labor,  Employment  and  Training 
Administration.  347i-3482 

PartV 

Department  of  State,  3484-3489 

Part  VI 

Department  of  Defense,  General  Services  Administration. 
National  Aeronautics  and  Space  Administration,  3492 

Part  VII 

Department  of  Education,  3494-3517 

Part  VIII 

Department  of  Housing  and  Urban  Development,  3520- 
3,i29 

Part  IX 

Department  of  Commerce,  National  Telecommunications 
and  Information  Administration.  3532 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
l.")38  or  275-0920. 


Federal  Register  /  Vol.  60.  No.  10  /  Tuesday.  January  17,  1995  /  Contents 

CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  this  month  can  be  found  In  the 
Reader  Aids  section  at  the  end  of  this  issue 

3  CFR 

Administrative  Orders: 

Memorandums: 

January  4,  1995 3335 

5  CFR 

831 3337 

842 3337 

9  CFR 

Proposed  Rules: 

381 3454 

12  CFR 

261a 3340 

14  CFR 

Proposed  Rules: 

39 3358 

257 3359 

20  CFR  - 
Proposed  Rules: 

617 3472 

21  CFR 

900 3451 

24  CFR 

791 3344 

26  CFR 

1 3345 

32  CFR 

706 3345 

34  CFR 

99 3464 

40  CFR 

52  (2  documents) 3346, 

3352 
81  (2  documents) 3349, 

3352 
Proposed  Rules: 

52 3361 

81 3366 

43  CFR 

Public  Land  Orders: 

7111 3356 

45  CFR 

Proposed  Rules:  ^ 

1604 3367 

48  CFR 
Proposed  Rules: 

Oh.  1  (2  . 

documents) 3492 

49  CFR 
Proposed  Rules: 

40 3371 

229 3375 

231 3375  • 

232 3375 


VII 


rOL 


Federal  Register 

Vol.  60,  No.  10 
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Title  3 

Memorandum  of  January  4,  1995 

The  President 

Delegation  of  Authority  Under  Section  527(b)  of  the  Foreign 
Relations  Authorization  Act,  Fiscal  Years  1994  and  1995 

Memorandum  for  the  Secretary  of  the  Treasury 

By  the  authority  v-ested  in  me  as  President  by  the  Constitution  and  the 
t^'f  H  Q    f     n'l       States   of  America,   including  section   301   of  title   3. 
United  States  Code.  I  hereby  delegate  to  the  Secretary  of  the  Treasury  the 
functions  under  section  527(b)  of  the  Foreign  Relations  Authorization"  Act. 
Fiscal  Years  1994  and  1995  (Public  Law  103-236). 

Any  reference  in  this  memorandum  to  any  Act.  order,  determination,  or 
delegation   of  authority  shall   be  deemed   to  be  a  reference  to  such   Act 
order,  determination,  or  delegation  of  authority  as  amended. 

■- 

I''''n^""''J'°"'  delegated  by  this  memorandum  may  be  redelegaled  within 
the  Department  of  the  Treasury.                                     " 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Register 

UjtUwUMAA  <PtUvi^^ 
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OFFrCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  831  and  842 
RIN  3206-AF67 

Law  Enforcement  Officers  and 
Firefighters 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 


SUMIIARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
rules  amending  the  regulations  covering 
special  retirement  provisions  for  law 
enforcement  officers  and  firefighters 
employed  under  the  Qvil  Service 
Retirement  System  (CSRS).  These 
changes,  and  confonning  changes  under 
the  Federal  Employees  Retirement 
System  (FERS).  are  intended  to  improve 
efficiency  by  delegating  to  the 
employing  agencies  responsibility  for 
deciding  who  is  entitled  to  coverage 
under  the  special  retirement  provisions. 
EFFECTIVE  DATE:  February  16.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  E.  Landers  (202]  606-0299. 
SUPPLEMENTARY  INFORMATION:  On 
December  7, 1993.  OPM  published  (at 
58  PR  64366)  interim  regulations  and 
requested  comments  concerning  the 
delegation  to  employing  agencies  of  the 
Office  of  Personnel  Management's 
(OPM)  authority  to  make  determinations 
of  eligibility  for  law  enforcement  officer 
and  firefighter  retirement  coverage.  The 
delegation  of  authority  fi-om  OPM  to 
agency  heads  will  streamline  the 
processing  of  law  enforcement  officer 
and  firefighter  coverage  detenninations. 
and  place  responsibility  for  those 
determinations  with  the  employing 
agencies  that  have  the  most  direct 
personnel  management  interest  in  them. 

Section  833b{c)  of  title  5,  U.S.  Code. 
HUthorizes  immediate  retirement 
benefits  at  age  50  for  Federal  employees 


who  have  completed  20  years  of  Federal 
civilian  ser\ice  as  a  law  enforcement 
officer  or  firefighter  Prior  to  publication 
of  the  interim  regulations,  OPM  retained 
sole  authority  to  determine  whether 
service  met  the  retirement  law's 
definitions  of  law  enforcement  officer  or 
firefighter  (5  U.S.C.  §  8331(20)  and  5 
U.S.C.  §  8331(21).  respectively),  and 
therefore  qualified  for  special  retirement 
•    benefits.  The  interim  regulations 

authorized  heads  of  employing  agencies, 
subject  to  OPM  oversight,  to  decide 
which  of  their  CSRS  employees  qualify 
for  law  enforcement  officer  or  firefighter 
coverage  in  the  same  manner  as  those 
determinations  had  previouslv  been 
made  for  law  enforcement  officers  and 
firefighters  under  FERS.  (See  subpart  H 
of  5  CFR  part  842.) 

The  interim  rules  were  intended  to 
make  substantive  changes  only  with 
regard  to  the  delegation  of  authority  to 
make  coverage  determinations  (with 
OPM  retaining  an  oversight  role);  the 
criteria  for  making  coverage 
determinations  were  not  changed.  We 
received  several  comments  on  the 
interim  regulations  and  they  are 
addressed  below  We  have  not 
addressed  the  many  comments  we 
received  that  were  aimed  at  substantive 
benefit  and  procedural  provisions 
outside  the  scope  of  the  interim 
regulations.  Two  comments  also 
revealed  the  need  for  nonsubstantive 
changes  to  the  interim  regulations,  and 
these  changes,  which  have  been 
incorporated  into  the  final  rules,  are 
explained  below 

One  commenter  stated  that  the  level 
of  delegation  to  agency  heads  is  too 
high.  The  interim  regulations,  in 
§831.902.  allow  limited  redelegation  of 
the  coverage-approval  authonty  to  the 
designated  representative  of  an 
executive  department  heati.  J  he 
representative  must  be  a  department 
headquarters-level  official  who  reports 
directly  to  the  executive  department 
head  and  must  be  the  sole  such 
representative  for  the  entire  department. 
The  level  of  delegation  refiecfs  the  high, 
on-going  cost  of  the  special  benefits  and 
the  need  for  department-wide 
consistency  in  making  these 
determinations.  It  has  come  to  our 
attention,  however,  that  the  requiremcnf 
that  the  representative  be  an  official 
who  reports  directly  to  the  department 
head  is  unnece.ssarily  restrictive  in  a 
situation  where  the  appropriate 


representative,  who  has  department- 
wide  responsibility,  does  not  report 
directly  to  the  department  hp.ad.  but 
rather  to  the  deputy  department  head 
Accordingly,  we  are  amending  this 
provision  to  allow  the  department  head 
to  designate  as  his  or  her  representative 
for  this  purpose  an  official  who  reports 
directly  to  the  deputy  department  Iwrad 
The  existing  requirement  that  the 
representative  be  a  department 
headquarters-level  official  who  is  the 
sole  such  representative  for  the  entire 
department  is  unchanged.  We  are 
making  a  similar  amendment  to  the 
FERS  regulations. 

We  have  also  made  an  editorial 
change  in  the  definition  of  agency  humi 
in  §  831.902,  deleting  in  the  second 
sentence  the  unnecessary  phrase  jar 
provisions  dealing  with  law  enforcenmnl 
officers  and  firefighters 

Another  commenter  pointed  out  an 
inconsistency  between  the  interim 
regulations  and  the  FERS  rules 
regarding  the  level  of  authority  to  issue 
denials  of  requests  for  special  benefits 
coverage  To  remedy  this  inconsistency 
§831.910  is  being  amended  to  conform 
to  the  FERS  rule  .An  agency's  final 
denial  of  coverage  to  an  individual  i.s 
appealable  to  the  Merit  Systems 
Protection  Boa«l.  but  authonty  to  '•win- 
the  denial  is /ot  subject  to  the 
restrictionofi  redelegations  dismssed 
above,  anOmay  be  issueii  at  any  lev*"! 
considered  appropriate  bv  the 
employing  agencv 

A  number  of  individual  romm»'r/»«»rs 
asked  that  we  impose  a  time  limit  on 
agencies  to  make  coverage 
determinations.  The  purpose  of  thi^s** 
regulations  is  to  allow  agencies  to  m;.ke 
their  determinations  as  efficiently  as 
possible  without  having  to  seek  an 
additional  approval  by  OPM  Therr'fnn'. 
we  believe  that  the  final  d««tpnninrili-;;v 
should  take  less  time  However.  OPM 
does  not  generally  place  time  liniils  r- 
internal  decision-making  hv  ai.-o'v::'>"  — 
we  (.annot  control  the  agencies' 
resources  or  workload — and  we  du  •.tni 
consider  if  to  be  administratively 
feasible  to  do  so  with  respect  to  agi  ;■.(  v 
a<  tions  under  this  doiegated  .luthnrify 
Other  conimentors.  who  agreed  wiiJi 
OPMs  derision  to  delegate  the  aufhtirif\ 
to  make  these  determinatious.  st.ntcd 
that  agencies  should  re-op^n  req;:i!st.s 
for  special  benefits  coverage  thiii  OJ'.M 
deniini — and  the  employee  had  nm 
apjiealed — before  publifaliun  of  lhf» 
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interim  regvilations.  The  interim 
regulations  allow  agencies  to  re-open  a 
claim  only  i  f  the  agency  head 
determines  that  new  and  material 
evidence  is  available  that,  despite  due 
diligence,  vas  not  available  before  the 
decision  wrs  issued.  Therefore,  if  an 
employee  has  new,  previously 
unavailable  evidence  bearing  on  his  or 
her  case,  th  3  employee  should  address 
the  matter  t  o  the  agency  where  the    . 
service  was  performed.  However,  the 
interim  reg  ilations  made  no  substantive 
change  in  i  le  criteria  that  must  be  used 
to  evaluate  claims,  and  we  therefore 
believe  thai  the  delegation  of  authority 
to  agencies  does  not  justify  re-opening 
denials  of  coverage  that  the  individual 
did  not  appeal  within  the  time  Umits 
established  by  the  Merit  Systems 
Protection  Board 

Other  commenters  suggested 
eliminatinj  or  limiting  OPM's  oversight 
role.  Overs  ght  under  these 
regulation*— like  the  delegation  of 
authority  il  self— is  designed  to  parallel 
the  oversig  3t  role  given  to  OPM  under 
the  FERS  r  sgulations  since  1987  We 
believe  tha  t  oversight  of  a  delegatee's 
use  of  an  a  ithority  is  an  inherent 
element  in  the  process  of  delegation, 
which  neosssarily  assumes  that  the 
delegation  can  be  withdrawrn  in  the 
event  that  iie  authority  is  misapplied. 
Another  commenter  suggested  that 
OPM  resciW  its  regulations  altogether 
and  allow  3ach  imit  of  the  Government 
to  interpre  t  the  special  benefits  statute. 
However.  I  action  8347(a)  of  title  5. 
United  States  Code,  requires  OPM  to 
prescribe  legulations  that  are  necessary 
and  prope  •  to  carry  out  the  Civil  Service 
Retiremen ;  law  This  commenter 
suggested  :hat,  after  rescinding  its 
regulation  >.  OPM  should  then  be 
responsible  for  monitoring  each 
agency's  cjmpliance  with  the  statute. 
However,  :he  existing  regulations  set 
out  OPM'!  interpretation  of  the  statute 
and  provii  le  minimal  Government-wide 
procedures.  Therefore,  if  OPM  is  to 
continue  I  o  monitor  the  agencies' 
implemer  lation  of  the  law,  we  believe 
our  interpretation  of  the  law,  and 
minimal  i  nplementing  procedures, 
should  be  set  out  in  uniform,  published 
form  in  th  e  Code  of  Federal  Regulations, 
which  is  ( ipen  to  both  agencies  and 
affected  e  nployees,  as  well  as  the 
general  pi  iblic. 

The  sar  le  commenter  asked  for 
clarificati  5n  about  claims  for  special 
benefits  c  average  filed  before  October  1, 
1989,  bee  mse  claims  filed  after  that  date 
are  subje<  t  to  a  limitation  except  in  the 
case  of  ar  individual  who  shows  good 
cause  for  a  late  request,  the  employing 
agency  w  11  not  consider  service 
performer  i  more  than  1  year  before  the 
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individual's  request  is  received.  Old 
claims,  those  filed  before  October  1, 
1989.  are  not  subject  to  this  limitation. 

Another  commenter  suggested  that 
the  regulations  allow  for  blanket 
determinations  that  a  position  is  a  law 
enforcement  officer  position.  The 
regulations  do  this  in  §§  831  903  and 
831.904.  The  commenter  also  suggested 
that  the  regulations  allow  a  group  of 
employees,  through  a  representative,  to 
request  a  blanket  approval  of  their 
position  and  that  a  denial  of  the  request 
should  be  appealable  to  the  Merit 
Systems  Protection  Board.  The  interim 
regulations  basically  adopted  the  FERS 
approach  to  individual  rights  where  an 
agency  determines  that  the  official 
position  description  does  not  show  that 
the  position  satisfies  the  definition  of 
law  enforcement  officer  or  firefighter  In 
this  case,  any  individual  may  request 
the  employing  agency  to  review  his  or 
her  actual  primary  duties  to  determine 
whether  they  meet  the  definition.  The 
employee  may  appeal  a  denial  to  the 
Merit  Systems  Protection  Board.  We 
believe  that  this  system  adequately 
protects  individual  rights,  whereas 
blanket  determinations  based  on  actual 
duties  of  individuals  would  not  be 
conducive  to  a  full  review  of  each 
individual  employee's  actual  duties 
where  the  position  description  is 
claimed  to  be  inaccurate.  If  one  or  more 
employees  believe  that  their  position 
description  (for  which  the  employing 
agency  or  OPM  has  denied  coverage)  is 
accurate,  but  that  it  should  be 
considered  to  meet  the  definition  of  law 
enforcement  officer  or  firefighter,  we 
believe  that  the  administrative  approach 
should  be  determined  by  the  employing 
agency  head,  depending  on  the 
circumstances,  to  provide  for  efficient 
administration  without  sacrificing 
individual  rights  to  review  of  an  agency 
decision  that  denies  special  benefits 
coverage. 

This  commenter  also  suggested  that 
OPM's  oversight  authority  should  be 
limited  so  as  to  make  any  reversal  of  a 
coverage  approval  determination 
prospective  only.  Under  a  statutory 
benefits  program,  such  as  the  CSRS,  the 
right  to  benefits  flows  firom  an 
individual's  meeting  the  statutory 
criteria  for  benefits.  Therefore.  OPM  is 
not  limited  to  prospective-only 
corrections  of  coverage  approval  errors, 
just  as  corrections  of  coverage  denial 
errors  are  not  prospective  only,  subject 
to  certain  Umits  that  require  individuals 
to  make  timely  claims.  In  any  event,  if 
.OPM  were  limited  to  prospective-only 
denials  of  coverage  in  its  exercise  of 
oversight,  the  result  would  in  most 
cases  be  harmful  to  the  employees 
involved,  because  the  statute  does  not 


provide  special  benefits  unless  the 
employee  completes  20  years  of  special- 
category  service.  If.  as  suggested,  a 
correction  to  show  that  an  employee 
was  not  a  firefighter,  for  example,  could 
be  effected  prospectively  only,  the 
employee  would  be  considered  a 
firefighter  for  past  service  for  which  he 
or  she  would  have  been  subject  to  the 
additional  salary  withholding,  but  by 
law  would  not  qualify  for  a  refund  of 
that  additional  amount,  even  if  he  or  she 
had  completed  less  than  20  years  of 
service  and  therefore  qualified  for  no 
additional  benefits  as  a  firefighter. 

The  same  commenter  also  suggested 
that  we  amend  the  regulations  to 
establish  that,  in  exercising  oversight, 
OPM  will  accept  additional  evidence 
^m  the  employee  and  his  or  her 
collective  bargaining  representative.  The 
regulations  require  each  agency  to 
establish  a  file  on  each  coverage 
determination,  which  must  include  all 
background  material  used  in  making  the 
determination.  See  §  831.911(b).  This 
file  is  the  subject  of  OPM's  oversight 
and  we  do  not  see  any  need  for 
additional  evidence  for  OPM  to  use  in 
determining  whether  the  file  adequately 
documents  that  the  decision  made  by 
the  employing  agency  was  correct.  If 
OPM  makes  a  decision,  or  instructs  the 
employing  agency  head  to  issue  a  new 
decision  affecting  an  individual's  rights 
under  the  CSRS  or  FERS,  that  decision 
would  be  subject  to  de  novo  review  by 
the  Merit  Systems  Protection  Board. 

Another  commenter  correctly  pointed 
out  that  §  831 .907(c)  of  the  interim 
regulations,  and  §  842.805(d)  of  the 
FERS  regulations,  should  not  bar  an 
employing  agency  from  paying  interest 
in  cases  involving  overwithholding  of 
salary.  When  an  employing  agency  finds 
that  it  has  erroneously  withheld  from  an 
employee's  salary  the  additional  1/2 
percent  of  basic  pay  required  for  law 
enforcement  officers  and  firefighters,  the 
agency  must  retroactively  correct  its 
records  and  refund  the  erroneous 
withholdings  to  the  individual.  The 
interim  regulations  stated  that  the 
refund  is  to  be  paid  without  interest. 
However,  the  Back  Pay  Act  provides 
authority  (see  subpart  H  of  part  550  of 
title  5,  Code  of  Federal  Regulations)  for 
the  employing  agency  to  pay  interest  on 
the  erroneous  withholdings  under 
certain  circumstances  Accordingly,  the 
restriction  on  interest  payments  by 
•    employing  agencies  stated  in 

§  831  907(c)  and  §  842.805(d)  is  being 
eliminated.  These  paragraphs  have  also 
been  rewritten  to  clarify  that  the 
employing  agency  or  former  employing 
agency  is  responsible  for  refunding  the 
erroneous  additional  withholding.  In 
the  case  of  a  refund  of  the  erroneous 


additional  1/2  percent  of  salary  that  was 
included  in  the  computation  of  a 
deposit  or  redeposit  to  the  retirement 
fund — for  nondeduction  or  refunded 
service,  respectively— OPM  has  no 
authority  to  add  interest. 

Waiver  of  General  Notice  of  Proposed 
Rulemaking 

Under  section  553(b)(3)(B)  of  title  5, 
United  States  Code.  I  find  that  good 
cause  exists  for  waiving  the  general 
notice  of  proposed  rulemaking  for  the 
changes  to  5  CFR  part  842.  These 
changes  conform  to  the  changes  we  are 
making  to  part  831  The  notice  of 
interim  rulemaking  in  part  831  stated 
that  the  changes  were  designed  to 
conform  the  delegation  of  authority 
under  CSRS  (part  831)  to  the  delegation 
under  FERS  (part  842)  and  the  changes 
we  are  now  making  to  part  842  will 
accomplish  that  purpose.  Another 
notice  of  rulemaking  is  unnecessarv, 
because  we  have  already  requested 
comments  on  the  underlying  issue  as 
part  of  this  rulemaking. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  will  only  affect 
Federal  employees  and  agencies  and 
retirement  payments  to  retired 
Government  employees  and  their 
survivors. 

List  of  Subjects  in  5  CFR  Parts  831  and 
842 

Administrative  practice  and 
procedure.  Air  traffic  controllers. 
Alimony.  Claims.  Disability  benefits, 
Firefighters,  Government  employees, 
Income  taxes.  Intergovernmental 
relations.  Law  enforcement  officers. 
Pensions.  Reporting  and  recordkeeping. 
Retirement. 

U.S.  Office  of  Personnel  Management. 
James  B,  King, 

Director 

■Accordingly,  OPM  is  adopting  its 
interim  regulations  under  5  CFR  part 
831  published  at  58  FR  64366  on 
December  7. 1993,  as  final  with  the 
following  changes,  and  is  amending  5 
CFR  part  842,  as  follows: 

PART  831— RETIREMENT 

1.  The  authority  citation  for  part  831 
of  title  5,  United  States  Code,  continues 
to  read  as  follows: 

Authority:  5  U.S.C.  8347;  §831  102  also 
issued  under  5  U.S.C.  8334;  §  831  106  also 
issued  under  5  U.S.C.  552a;  §  831  108  also 
issued  under  5  U.S.C.  8336(d)(2); 
§  831  201(b)(6)  also  issued  under  5  U.S.C 
7701(b)(2):  §831.204  also  issued  under 


section  7202(m)(2)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990.  Pub.  L.  105-508. 
104  Stat.  1388-339;  §  831  303  also  issued 
under  5  U.S.C.  8334(d)(2);  §831  502  also 
issued  under  5  U.S.C.  8337.  §831  502  also 
issued  under  section  1(3),  E.O  1 1228. 3  CFR 
1964-1965  Comp.;  §831  621  also  issued 
under  section  201(d)  of  the  Federal 
Employees  Benefits  Improvement  Art  of 
1986,  Pub.  L.  99-251,  100  Stat  23.  subpart 
S  also  issued  under  5  U.S.C.  8345(k);  subpart 
V  also  issued  under  5  U.S.C.  8343a  and 
section  6001  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  Pub.  L.  10O-203. 
101  Stat.  1330-275:  §831  2203  also  issued 
under  section  7001(a)(4)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990.  Pub  L. 
101-508:  104  Stat.  1388-328 

Subpart  I— Law  Enforcement  Officers 
and  Firefighters 

2.  In  §831.902.  the  definition  of 
agency  head  is  revised  to  read  as 
follows: 


§831.902    Definitions. 

•         *         •         *         * 

Agency  head  means,  for  the  exomtive 
branch  agencies,  the  head  of  an 
e.xecutive  agency  as  defined  in  5  U  S.C. 
105;  for  the  legislative  branch,  the 
Secretary  of  the  Senate,  the  Clerk  of  the 
House  of  Representatives,  or  the  head  of 
any  other  legislative  branch  agency;  for 
the  judicial  branch  the  Director  of  the 
Administrative  Office  of  the  U.S.  Courts, 
for  the  Postal  Service,  the  Postmaster 
General;  and  for  any  other  independent 
establishment  that  is  an  entity  of  the 
Federal  Government,  the  head  of  the 
establishment.  For  purposes  of  this 
subpart,  agency  head  is  also  deemed  to 
include  the  designated  representative  of 
the  head  of  an  executive  department  as 
defined  in  5  U.S.C.  101,  except  that  the 
designated  representative  must  be  a 
department  headquarters-level  official 
who  reports  directly  to  the  executive 
department  head,  or  to  the  deputy 
department  head,  and  who  is  the  sole 
such  representative  for  the  entire 
department. 

*  •  0  •  • 

3.  In  section  831.907  pangraph  (( J  is 
revised  to  read  as  follows: 

§  831 .907    Withholdings  and  contributions. 

•         *         *         * 

(c)  Upon  proper  application  from  an 
employee,  former  employee  or  eligible 
survivor  of  a  former  employee,  an 
employing  agency  or  former  employing 
agency  will  pay  a  refund  of  erroneous 
additional  withholdings  for  service  that 
is  found  not  to  have  been  covered 
service.  If  an  individual  has  paid  to 
OPM  a  deposit  or  redeposit.  including 
the  additional  amount  required  for 
covered  service,  and  the  deposit  or 
redeposit  is  later  determined  to  be 


erroneous  because  the  ser\'ice  was  not 
covered  service,  OPM  will  pay  the 
refund,  upon  proper  application,  tn  tht* 
individual,  without  interest. 
•        «        •        •        » 

4  Section  831  910  is  revised  to  read 
as  follows. 

§831.910    Review  of  decisions. 

The  following  decisions  may  be 
appealed  to  the  Merit  Systems 
Protection  Board  under  procedures 
prescribed  by  the  Board 

(a)  The  final  decision  of  an  agencv  or 
OP.M  issued  to  an  employee,  former 
employee,  or  survivor  as  the  result  of  a 
request  for  determination  filed  under 
§831906,  and 

(b)  The  final  decision  of  an  agenrv 
that  a  break  in  service  referred  to  in 
§  83 1  904(a)(2)  did  not  begin  with  an 
involuntar\-  separation  within  the 
meaning  ufS  U.S.C.  §  8336(d)(1) 

PART  842— FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM-BASIC 
ANNUITY 

5  The  authority  citation  for  part  842 
of  title  5,  United  States  Code,  continues 
to  read  as  follows: 

Authority:  5  U  S  C.  8461(g);  §§842  104  and 
HA2  106alsaissued  under  5  U.S.C.  8461(ni: 
^84  2  105  also  issued  under  5  U  S.C. 
8402(r)(l)and  7701(b)(2):  ^  842  106  aisn 
issued  under  sertion  7202(m)(2)  of  the 
Omnibus  Budget  Reconciliation  Act  of  T»'»(i 
Pub  L.  101-508  and  5  U  S  C.  8402(c)(1) 
%S)«42  604and  842.611  also  issued  under  i 
U  S  C  8417.  §842  607  also  issued  under  5 
use.  8416  and  8417.  §842.614  also  issued 
under  5  U.S.C.  B419:  §  842.615  also  issued 
under  5  U  S.C.  8418;  §  842  703  also  issued 
under  section  7001(a)(4)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990.  Pub  L 
101-508:  §842  707  also  issued  under  section 
6001  of  the  Omnibus  Budget  Reconciliation 
Art  oi  1987  Pub  L  100-203.  §842  708  aKo 
issued  under  section  4005  of  the  Omnibus 
Budget  Reconciliation  .^ct  of  1989,  Pub.  L 
101-239  and  section  7001  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990.  Pub  I. 
101-508.  subpart  H  also  issued  under  5 
use  1104 

Subpart  H — Law  Enforcement  Ofticers, 
Firefighters,  and  Air  Traffic  Controllers 

6.  In  §  842.802.  the  definition  of 
agency  head  is  revised  to  read  as 
follows: 

§842.802    Definitions. 
•         •         •         •         • 

Agency  head  means,  for  the  executive 
branch  agencies,  the  head  of  an 
executive  agency  as  defined  in  5  U.S.C. 
§  105.  for  the  legislative  branch,  the 
Secretary  of  the  Senate,  the  Clerk  of  the 
House  of  Representatives,  or  the  head  of 
any  other  legislative  branch  agency;  for 
the  judicial  branch,  the  Director  of  the 
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(202/452-2418),  Legal  Division,  Board 
of  Governors  of  the  Federal  Reserve 
System,  Washington,  EX:  20551.  For  the 
hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf 
(TDD).  Dorothea  Thompson  (202/452- 
3544). 

SUPPLEMENTARY  (NFORMATION:  The 
Board  s  Access  Rules  implement  the 
Privacy  Act  of  1974  (5  U.S.C.  552a). 
This  revision  of  the  Board's  Access 
Rules  is  a  part  of  the  Board's  ongoing 
program  to  review  and  update  its 
existing  regulations.  There  have  been  no 
substantive  changes  to  the  Privacy  Act 
recently,  accordingly,  there  is  no  need 
for  substantive  changes  to  the  Board's 
Access  Rules.  The  most  significant 
change  made  to  the  Board's  Access 
Rules  is  the  establishment  of  special 
procedures  for  requesting  access  or 
amendment  to  records  maintained  by 
the  Board's  Office  of  the  Inspector 
General,  which  was  estabUshed  in  1989. 
Most  other  changes  are  procedural  or 
administrative  in  nature.  The  revised 
regidation  clarifies  that  the  Secretary  of 
the  Board  is  the  official  custodian  of 
records  with  the  delegated  authority  to 
respond  to  requests  for  access  or 
amendment,  except  for  requests  for 
records  maintained  by  the  Office  of  the 
Inspector  General.  The  duplication  fees 
to  be  charged  for  documents  produced 
in  response  to  a  request  for  access  imder 
the  Privacy  Act  are  the  same  as  those 
charged  for  documents  produced  in 
response  to  a  request  under  the  Freedom 
of  Information  Act  (FOIA),  because 
requests  under  the  Privacy  Act  are  likely 
to  bo  processed  also  under  FOIA.  (No 
fees  for  search  or  review  are  established, 
because  such  fees  are  not  authorized 
under  the  Privacy  Act.) 

The  Board  has  changed  the  special 
procedures  for  release  of  medical 
records  to  clarify  that  release  of  medical 
records  through  a  licensed  physician 
does  not  permit  the  licensed  physician 
to  withhold  the  medical  records  from 
the  requester.  Rather,  the  licensed 
physician  is  expected  to  provide  access 
to  the  medical  records  while  explaining 
sensitive  or  complex  infonnation 
contained  in  the  medical  records. 

Finally,  the  revised  Access  Rules 
specifically  list  the  Board's  systems  of 
'    records  that  are  exempt  from  certain 
provisions  of  the  Privacy  Act  to  the 
extent  they  contain  either  law 
enforcement  information  or  reference 
information  provided  in  confidence. 

The  revised  Access  Rules  were 
published  for  public  comment  on 
February  7, 1994  (59  FR  5548).  The 
Board  received  only  three  comments  on 
the  proposed  Rules— two  favorable 
conmients  (one  from  a  commercial  bank 


and  one  from  a  Federal  Reserve  Bank), 
and  one  unfavorable  comment  from  a 
trade  association.  The  unfavorable 
comment  did  not  object  to  the  proposed 
Rules,  but  objected  to  an  existing  system 
of  records,  the  Chain  Banking  Reference 
System.  (The  notice  for  this  system  of 
records  was  published  on  November  9, 
1988,  53  FR  45392.)  The  commenter 
expressed  concern  that  confidential 
information  in  the  Chain  Banking 
Reference  System  could  be  released  to 
the  public.  This  apprehension  is 
misplaced,  because  information 
contained  in  this  system  of  records  is 
information  that  is  contained  elsewhere 
in  Board  records,  and  it  is  no  more 
likely  to  be  released  from  the  system  of 
records  than  it  is  from  other  Board 
records.  In  fact,  it  is  less  likely  to  be 
released  from  the  system  of  records, 
because,  in  general,  the  Board  is 
prohibited  from  releasing  such  Privacy 
Act  information  except  with  the  consent 
of  the  individual  concerned. 

One  change  has  been  made  to  the 
revised  Access  Rules  since  they  were 
published  for  comment.  The  published 
Access  Rules  contained  a  delegation  to 
the  Secretary  of  authority  to  approve 
any  new  system  of  records  or  amend 
any  existing  system  of  records.  Upon 
further  consideration,  the  Board  has 
changed  this  delegation  to  authorize  the 
Secretary  to  approve  or  amend  only 
non-exempt  systems  of  records.  An 
e.xempt  system  of  records  is  one  which 
is  exempt  from  certain  provisions  of  the 
Privacy  Act.  such  as  disclosure  to  the 
individual  identified  in  the  records. 
Any  exempt  system  of  records  must  be 
listed  in  the  Board's  Access  Rules. 
Accordingly,  adoption  of  a  new  system 
of  records  would  require  amendment  of 
the  Boards  Access  Rules  to  add  it  to  the 
list,  and  this  can  not  be  done  by  the 
Secretary.  Changes  to  an  existing 
exempt  system  of  records  may  also 
require  changes  to  the  Board's  Rules. 
Accordingly,  the  Board  has  decided  to 
delegate  to  the  Secretary  authority  to 
approve  or  amend  only  non-exempt 
systems  of  records. 

As  required  by  Regulator}-  Flexibility 
Act  (5  U.S.C.  604(a)),  a  "succinct 
statement  of  the  need  for,  and  objectives 
of  the  rule"  is  found  elsewhere  in  this 
preamble.  The  provisions  in  this  rule 
shall  be  applicable  to  all  persons 
submitting  requests  for  access  to 
information  under  the  Privacy  Act  of 
1974  (5  U.S.C.  552a).  An  exemption  for 
small  entities  is  not  appropriate  because 
the  Privacy  Act  protects  the  privacy  of 
individuals  from  unauthorized  access 
bv  any  entity.  This  rule  will  not  have 
any  significant  impact  on  small  entities. 


List  of  Subjects  in  12  CFR  Part  261a 

Federal  Reserve  System,  Privacy 
For  the  reasons  set  forth  in  the 

preamble,  12  CFR  part  261a  is  revised 

to  read  as  follows. 

PART  261a— RULES  REGARDING 
ACCESS  TO  PERSONAL 
INFORMATION  UNDER  THE  PRIVACY 
ACT  OF  1974 

Subpart  A— General  Provisions 

Sec. 

261a. 1    Authoritv.  purpose  and  scope 

261a. 2     Definitions. 

261a. 3    Custodian  of  records,  delegations  of 

authority 
2618.4    Fees. 

Subpart  B — Procedures  for  Requests  by 

Individual  to  Whom  Record  Pertains 

Sec.' 

261a. 5     Request  for  access  to  record. 

261a. 6    Board  procedures  for  responding  to 

request  for  access. 
261a. 7    Special  procedures  for  medical 

records. 
261a. 8    Request  for  amendment  to  record 
261a  9    Agency  review  of  request  for 

amendment  of  record. 
261a. 10    Appeal  of  adverse  determination  of 

request  for  access  or  amendment 

Subpart  C — Disclosure  to  Person  Ottier 
than  Individual  to  Whom  Record  Pertains 

Sec. 

261a. 11     Restrictions  on  disclosure 

261a. 12     Exceptions. 

Subpart  [>— Exempt  Records 

Sec. 

261a. 13     Exemptions. 
Authority:  5  U.S.C.  552a. 

Subpart  A — General  Provisions 

§  261a.1    Authority,  purpose  and  scope. 

(a)  Authority  This  part  is  issued  by 
the  Board  of  Governors  of  the  Federal 
Reserve  System  (the  Board)  pursuant  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a). 

(b)  Purpose.  The  purpose  of  this  part 
is  to  implement  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a)  with 
regard  to  the  maintenance,  protection, 
disclosure,  and  amendment  of  records 
contained  within  systems  of  records 
maintained  by  the  Board. 

(c)  Scope.  This  part  covers  requests 
for  access  to,  or  amendment  of,  records 
concerning  individuals  that  are 
contained  in  systems  of  records 
maintained  by  the  Board. 

§261a.2    Definitions. 

For  the  purposes  of  this  part,  the 
following  definitions  apply: 

(a)  Business  day  means  any  day 
except  Saturday,  Sunday  or  a  legal 
Federal  holiday 

(b)  Designated  system  of  records 
means  a  system  of  records  maintained 


by  the  Board  that  has  been  listed  in  the 
Federal  Register  pursuant  to  the 
requirements  of  5  U  S.C.  552a(e) 

(c)  Guardian  means  the  parent  of  a 
minor,  or  the  legal  guardian  of  any 
individual  who  has  been  declared  to  be 
incompetent  due  to  physical  or  mental 
incapacity  or  age  by  a  court  of 
competent  jurisdiction. 

(d)  Individual  means  a  natural  person 
who  is  either  a  citizen  of  the  United 
States  or  an  alien  lawfully  admitted  for 
permanent  residence. 

(e)  Maintain  includes  maintain, 
collect,  use,  disseminate,  or  control. 

(f)  Record  means  any  item,  collection, 
or  grouping  of  information  about  an 
individual  maintained  by  the  Board  that 
contains  the  individual's  name,  or  the 
identifying  number,  symbol,  or  other 
identifying  particular  assigned  to  the 
individual,  such  as  a  fingerprint,  voice 
print,  or  photograph. 

(g)  Routine  use  means,  with  respect  to 
disclosure  of  a  record,  the  use  of  such 
record  for  a  purpose  that  is  compatible 
with  the  purpose  for  which  it  was 
collected  or  created. 

(h)  System  of  records  means  a  group 
of  any  records  under  the  control  of  the 
Board  from  which  information  is 
retrieved  by  the  name  of  the  individual 
or  by  some  identifying  number,  symbol, 
or  other  identifying  particular  assigned 
to  the  individual. 

§26la.3    Custodian  of  records;  delegations 
of  authority. 

(a)  Custodian  of  records.  The 
Secretary  of  the  Board  is  the  official 
custodian  of  all  records  of  the  Board  in 
the  possession  or  control  of  the  Board. 

(b)  Delegated  authority  of  Secretary 
With  regard  to  this  regulation,  the 
Secretary  of  the  Board  is  delegated  the 
authority  to: 

(1)  Respond  to  requests  for  access  or 
amendment  to  records  contained  in  a 
system  of  records,  except  for  such 
requests  regarding  systems  of  records 
maintained  by  the  Board's  Office  of  the 
Inspector  General  (OIG); 

(2)  Approve  the  publication  of  new- 
systems  of  records  and  amend  existing 
systems  of  records,  except  systems  of 
records  exempted  pursuant  to 
§§261a.l3(b),  (c)and(d); 

(3)  File  the  biennial  reports  required 
by  the  Privacy  Act. 

(c)  Delegated  authority  of  designee. 
Any  action  or  determination  required  or 
permitted  by  this  part  to  be  done  by  the 
Secretary  of  the  Board  may  be  done  by 
an  Associate  Secretary  or  other 
responsible  employee  of  the  Board  who 
has  been  duly  designated  for  this 
purpose  by  the  Secretary 

(d)  Delegated  authority  of  Inspector 
General  With  regard  to  systems  of 


records  maintained  by  the  OIG,  the 
Inspector  General  is  delegated  the 
authority  to  respond  to  requests  for 
access  or  amendment. 

§261a.4    Fees. 

(a)  Copies  of  records.  Copies  of 
records  requested  pursuant  to  §  261a. 5 
of  this  part  shall  be  provided  at  the 
same  cost  charged  for  duplication  of 
records  and/or  production  of  computer 
output  under  the  Board's  Rules 
Regarding  Availability  of  Information. 
§261  10  of  this  part.  ' 

(b)  No  fee.  Documents  may  be 
furnished  without  charge  where  total 
charges  are  less  than  $5 

(c)  Waiver  of  fees  In  connection  with 
any  request  by  an  employee,  former 
employee,  or  applicant  for  employment 
for  records  for  use  in  prosecuting  a 
grievance  or  complaint  of 
discrimination  against  the  Board,  fees 
shall  be  waived  where  the  total  charges 
(including  charges  for  information 
provided  under  the  Freedom  of 
Information  Act)  are  $50  or  less;  but  the 
Secretary  may  waive  fees  in  excess  of 
that  amount. 

Subpart  B — Procedures  for  Requests 
by  Individual  to  Whom  Record  Pertains 

§  261  a.5    Request  for  access  to  record. 

(a)  Procedures  for  making  request.  ( 1 ) 
Any  individual  (or  guardian  of  an 
individual)  other  than  a  current  Board 
employee  desiring  to  learn  of  the 
existence  of.  or  to  gain  access  to.  his  or 
her  record  in  a  designated  system  of 
records  shall  submit  a  request  in  writing 
to  the  Secretary  of  the  Board,  Board  of 
Governors  of  the  Federal  Reser\e 
System,  20th  and  Constitution  Avenue 
NW  .  Washington,  DC  20551 

(2)  A  request  by  a  current  Board 
employee  for  that  employee's  own 
personnel  records  may  be  made  in 
person  during  regular  business  hours  at 
the  Division  of  Human  Resources,  Board 
of  Governors  of  the  Federal  Reseri-e 
System,  20th  and  Constitution  Avenue 
NW  ,  Washington,  DC  20551 

(3)  A  request  by  a  current  Board 
employee  for  information  other  than 
personnel  information  may  be  made  in 
person  during  regular  business  hours  at 
the  Freedom  of  Information  Office. 
Board  of  Governors  of  the  Federal 
Reser\e  System.  20th  and  Constitution 
Avenue  NW  ,  Washington.  DC  20551. 

(4)  Requests  for  information  contained 
in  a  system  of  records  maintained  bv  the 
Board's  OIG  shall  be  submitted  in 
wTiting  to  the  Inspector  General.  Board 
of  Governors  of  the  Federal  Reserve 
System.  20th  and  Constitution  Avenue 
NW  ,  Washington.  DC  20551 
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(b)  Conten  's  of  request.  A  request 
made  pursua  nt  to  paragraph  (aj  of  this 
section  shall  include  the  following: 

(1)  A  state  nent  that  it  is  made 
pursuant  to  1  he  Privacy  Act  of  1974; 

(2)  The  na  tie  of  the  system  of  records 
expected  to  ( :ontain  the  record  requested 
or  a  concise  description  of  such  system 
of  records. 

(3)  Necess  iry  information  to  verify  the 
identity  of  tl  le  requester  pursuant  to 
paragraph  (c  I  of  this  section;  and 

(4)  Any  ot  ler  information  that  may 
assist  in  the  rapid  identification  of  the 
record  for  w  lich  access  is  being 
requested  (e  g..  maiden  name,  dates  of 
emplovmen  .  etc.). 

(c)  Verification  of  identity.  The  Board 
shall  requin  •■  proof  of  identity  from  a 
requester  ar  d  reserves  the  right  to 
determine  t]  le  adequacy  of  such  proof. 
In-general,  t  le  foUo\\'ing  shall  be 
considered  idequate  proof  of  identity: 

(1)  For  a  c  urrent  Board  employee,  his 
or  her  Bean  identification  card;  or 

(2)  For  an  individual  other  than  a 
current  Board  employee,  either: 

(i)  Tviro  fc  rms  of  identification,  one  of 
which  has  a  picture  of  the  individual 
requesting  iccess;  or 

(ii)  A  noti  irized  statement  attesting  to 
the  identity  of  the  requester. 

(d)  Verifitation  of  identity  not 
required.  N  )  verification  of  identity 
shall  be  req  uired  of  individuals  seeking 
access  to  re  :ords  that  are  otherwise 
available  tc  any  person  under  5  U.S.C. 
552.  Freed(  m  of  Information  Act. 

(e)  Requi  st  for  accounting  of  previous 
disclosures  An  individual  making  a 
request  pui  suant  to  paragraph  (a)  of  this 
section  ma  '  also  include  a  request  for 
an  account  ng  (pursuant  to  5  U.S.C. 
552a(c))  of  jrevious  disclosures  of 
records  pei  taining  to  such  individual  in 
a  designate  d  system  of  records. 
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procedures  for  responding 
access. 
fiance  ivjtTj  Freedom  of 
Act.  Every  request  made 
§261a.5  of  this  part  shall 

by  the  Board  as  a 
information  pursuant  to  the 
Information  Act  (5  U.S.C. 
that  the  time  Umits  set  forth 
(b)  of  this  section  and  the 
in  §  261a. 4  of  this  part 
to  such  requests. 
limits.  Every  request  made 
§  261a.5  of  this  part  shall  be 
or,  where  practicable, 
ly  responded  to  within  10 
from  receipt  of  the 


(1)  Information  to  be 
jursuant  to  this  part  and  the 
,  except  for  information 
by  the  Boards  OIG,  shall  be 


made  available  for  inspection  and 
copying  during  regular  business  hours 
at  the  Board's  Freedom  of  Information 

Office.  ,       ,  ^     . 

(2)  Information  to  be  disclosed  that  is 
maintained  by  the  Board's  OIG  shall  be 
made  available  for  inspection  and 
copying  at  the  OIG. 

(3)  VVhen  the  requested  record  cannot 
reasonably  be  put  into  a  form  for 
individual  inspection  (e.g.,  computer 
tapes),  or  when  the  requester  asks  that 
the  information  be  forwarded,  copies  of 
such  information  shall  be  mailed  to  the 
requester. 

(a)  Access  to  or  copies  of  requested 
information  shall  be  promptly  provided 
after  the  acknowledgement  as  provided 
in  paragraph  (b)  of  this  section,  unless 
good  cause  for  delay  is  communicated 
to  the  requester. 

(d)  Other  authorized  presence.  The 
requester  of  information  may  be 
accompanied  in  the  inspection  of  that 
information  by  a  person  of  the 
requester's  own  choosing  upon  the 
requester's  submission  of  a  wTitten  and 
signed  statement  authorizing  the 
presence  of  such  person. 

(e)  Denial  of  request.  A  denial  of  a 
request  made  pursuant  to  §  261  a. 5  of 
this  part  shall  include  a  statement  of  the 
reason(s)  for  denial  and  the  procedures 
for  appealing  the  denial. 

§  261a.7    Special  procedures  for  medical 
records. 

Medical  or  psychological  records 
requested  pursuant  to  §  261a. 5  of  this 
part  shall  be  disclosed  directly  to  the 
requester  unless  such  disclosure  could, 
in  the  judgment  of  the  Privacy  Officer. 
in  consultation  with  the  Board's 
physician,  have  an  adverse  effect  upon 
the  requester.  Upon  such  determination, 
the  information  shall  be  transmitted  to 
a  licensed  physician  named  by  the 
requester,  who  will  disclose  those 
records  to  the  requester  in  a  manner  the 
physician  deems  appropriate. 

§  261  a.8    Request  for  amendment  of 
record. 

(a)  Procedures  for  making  request.  (1) 
An  individual  desiring  to  amend  a 
record  in  a  designated  system  of  records 
that  pertains  to  him  or  her  shall  submit 
a  request  in  wTiting  to  the  Secretarj'  of 
the  Board  (or  to  the  Inspector  General 
for  records  in  a  system  of  records 
maintained  by  the  OIG)  in  an  envelope 
clearly  marked  "Privacy  Act 
Amendment  Request." 

(2)  Each  request  for  amendment  of  a 
record  shall: 

(i)  Identify  the  system  of  records 
containing  the  record  for  which 
amendment  is  requested; 

(ii)  Specify  the  portion  of  that  record 
requested  to  be  amended;  and 


(iii)  Describe  the  nature  of  and 
reasons  for  each  requested  amendment. 

(3)  Each  request  for  amendment  of  a 
record  shall  be  subject  to  verification  of 
identity  under  the  procedures  set  forth 
in  §  261a. 5(c)  of  this  part,  unless  such 
verification  has  aheady  been  made  in  a 
related  request  for  access  or 
amendment. 

(b)  Burden  of  proof  The  request  for 
amendment  of  a  record  shall  set  forth 
the  reasons  the  individual  beUeves  the 
record  is  not  accurate,  relevant,  timely, 
or  complete.  The  burden  of  proof  for 
demonstrating  the  appropriateness  of 
the  requested  amendment  rests  with  the 
requester,  and  the  requester  shall 
provide  relevant  and  convincing 
evidence  in  support  of  the  request. 

§  261 3.9    Board  review  of  request  for 
amendment  of  record. 

(a)  Time  limits.  The  Board  shall 
acknowledge  a  request  for  amendment 
of  a  record  within  10  business  days  of 
receipt  of  the  request.  Such 
acknowledgement  may  request 
additional  information  necessary  for  a 
determination  on  the  request  for 
amendment.  To  the  extent  possible,  a 
determination  upon  a  request  to  amend 
a  record  shall  be  made  within  10 
business  days  after  receipt  of  the 
request. 

(b)  Contents  of  response  to  request  for 
amendment.  The  response  to  a  request 
for  amendment  shall  include  the 
following: 

(1)  The  decision  to  grant  or  deny,  in 
whole  or  in  part,  the  request  for 
amendment;  and 

(2)  If  the  request  is  denied: 
(i)  The  reasons  for  denial  of  any 

portion  of  the  request  for  amendment; 

(ii)  The  requester's  right  to  appeal  any 
denial;  and 

(iii)  The  procedures  for  appealing  the 
denial  to  the  appropriate  official. 

§  2613.10    Appeal  of  adverse  determination 
of  request  for  access  or  amer»dnr»ent. 

(a)  Appeal.  A  requester  may  appeal  a 
denial  of  a  request  made  pursuant  to 
§  261a.5  or  §  261a.8  of  this  part  to  the 
Board,  or  any  official  designated  by  the 
chairman  of  the  Board,  within  10 
business  days  of  issuance  of  notification 
of  denial.  The  appeal  shall: 

(1)  Be  made  in  writing  to  the 
Secretary  of  the  Board,  with  the  words 
••PRIVACY  ACT  APPEAL"  wTitton 
prominently  on  the  first  page; 

(2)  Specify  the  previous  background 
of  the  request;  and 

(3)  Provide  reasons  why  the  initial 
denial  is  believed  to  be  in  error. 

(b)  Determination.  The  Board  or  an 
official  designated  by  the  Chairman  of 
the  Board  shall  make  a  determination 


with  respect  to  such  appeal  not  later 
than  30  business  days  from  its  receipt, 
unless  the  time  is  extended  for  good 
cause  shown. 

(1)  If  the  Board  or  designated  official 
grants  an  appeal  regarding  a  request  for 
amendment,  the  Board  shall  take  the 
necessary  steps  to  amend  the  record, 
and,  when  appropriate  and  possible, 
notify  prior  recipients  of  the  record  of 
the  Board's  action. 

(2)  If  the  Board  or  designated  official 
denies  an  appeal,  the  Board  shall  inform 
the  requester  of  such  determination, 
give  a  statement  of  the  reasons  therefor, 
and  inform  the  requester  of  the  right  of 
judicial  review  of  the  determination. 

(c)  Statement  of  disagreement.  (1) 
Upon  receipt  of  a  denial  of  an  appeal 
regarding  a  request  for  amendment,  the 
requester  may  file  a  concise  statement  of 
disagreement  with  the  denial.  Such 
statement  shall  be  maintained  with  the 
record  the  requester  sought  to  amend, 
and  any  disclosure  of  the  record  shall 
include  a  copy  of  the  statement  of 
disagreement. 

(2)  When  practicable  and  appropriate, 
the  Board  shall  provide  a  copy  of  the 
statement  of  disagreement  to  any  person 
or  other  agency  to  whom  the  record  was 
previously  disclosed. 

Subpart  C — Disclosure  to  Person 
Other  Than  Individual  to  Whom  Record 
Pertains 

§  261a.1 1    Restrictions  on  disclosure. 

No  record  contained  in  a  designated 
system  of  records  shall  be  disclosed  to 
any  person  or  agency  without  the  prior 
WTitten  consent  of  the  individual  to 
whom  the  record  pertains  unless  the 
disclosure  is  authorized  by  §  261a. 12  of 
this  part. 

§  261  a.  1 2    Exceptions. 

The  restrictions  on-disciosure  in 
§26 la.  11  of  this  part  do  not  apply  to 
any  disclosure: 

(a)  To  those  officers  and  employees  of 
the  Board  who  have  a  need  for  the 
record  in  the  performance  of  their 
duties; 

(b)  That  is  required  under  the 
Freedom  of  Information  Act  (5  U.S.C. 
.552); 

(c)  For  a  routine  use  Usted  with 
respect  to  a  designated  system  of 
records; 

(d)  To  the  Bureau  of  the  Census  for 
purposes  of  planning  or  carrying  out  a 
census  or  survey  or  related  activity 
pursuant  to  the  provisions  of  title  1 3  of 
the  United  States  Code; 

(e)  To  a  recipient  who  has  provided 
the  Board  with  advance  adequate 
HTitten  assurance  that  the  record  will  be 
used  solely  as  a  statistical  research  or 


reporting  record,  and  the  record  is  to  be 
transferred  in  a  form  that  is  not 
individually  identifiable; 

(f)  To  the  National  Archives  of  the 
United  States  as  a  record  that  has 
sufficient  historical  or  other  value  to 
warrant  its  continued  preservation  by 
the  United  States  government,  or  for 
evaluation  by  the  administrator  of 
General  Services  or  his  designee  to 
determine  whether  the  record  has  such 
value; 

(g)  To  another  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  for  a  civil  or 
criminal  law  enforcement  activity  if  the 
activity  is  authorized  by  law,  and  if  the 
head  of  the  agency  or  instrumentality 
has  made  a  written  request  to  the  Board 
specifying  the  particular  portion  desired 
and  the  law  enforcement  activity  for 
which  the  record  is  sought; 

(h)  To  a  person  pursuant  to  a  showing 
of  compelling  circumstances  affecting 
the  health  or  safety  of  an  individual  if 
upon  such  disclosure  notification  is 
transmitted  to  the  last  known  address  of 
such  individual; 

(i)  To  either  House  of  Congress,  or,  to 
the  extent  of  matter  within  its 
jurisdiction,  any  committee  or 
subcommittee  thereof,  any  joint 
committee  of  Congress  or  subcommittee 
of  any  such  joint  committee; 

(j)  "To  the  Comptroller  General,  or  any 
of  his  authorized  representatives,  in  the 
course  of  the  performance  of  the  duties 
of  the  General  Accounting  Office; 

(k)  Pursuant  to  the  order  of  a  court  of 
competent  jurisdiction;  or 

(J)  To  a  consumer  reporting  agency  in 
accordance  with  31  U.S.C.  3711(0. 

'Subpart  D — Exempt  Records 

§261a.13    Exemptions. 

(a)  Information  compiled  for  civil 
action.  Nothing  in  this  regulation  shall 
allow  an  individual  access  to  any 
information  compiled  in  reasonable 
anticipation  of  a  civil  action  or 
proceeding. 

(b)  Law  enforcement  infonnation. 
Pursuant  to  section  (k)(2)  of  the  Privacy 
Act  of  1974  (5  U.S.C.  552a(k)(2)),  the 
Board  has  deemed  it  necessary  to 
exempt  certain  designated  systems  of 
records  mainTained  by  the  Board  from 
the  requirements  of  the  Privacy  Act 
concerning  access  to  accountings  of 
disclosures  and  to  records,  maintenance 
of  only  relevant  and  necessary 
information  in  files,  and  certain 
publication  provisions,  respectively,  5 
U.S.C.  552a  (c)(3),  (d).  (e)(1).  (e)(4)(G). 
(H)  and  (I),  and  (f).  and  §§  261a.5.  261a.7 
and  261a.8  of  this  part.  Accordingly,  the 
following  designated  systems  of  records 


are  exempt  from  these  provisions,  but 
only  to  the  extent  that  they  contain 
investigatory  materials  compiled  ff)r  law- 
enforcement  purposes: 

(1)  BGFRS-1     Recruiting  and 
Placement  Records. 

(2)  BGFRS-2  Personnel  Background 
Investigation  Reports. 

(3)  BGFRS-4    General  Personnel 
Records. 

(4)  BCFRS-5    EEO  Discrimination 
Complaint  File. 

(5)  BGFRS-9    Consuhant  and  Staff 
Associate  File. 

(6)  BGFRS-1 6     Regulation  G  Reports. 

(7)  BGFRS-18    Consumer  Complaint 
Information  System. 

(8)  BGFRS-21     Supervisory  Tracking 
and  Reference  System. 

(9)  BGFRS/OIG-1     OIG  Investigators- 
Records. 

(c)  Confidential  references.  Pursuant 
to  section  (k)(5)  of  the  Privacy  Act  of 
1974  (5  U.S.C.  552a(k)(5)),  the  Board  has 
deemed  it  necessajy-  to  e.xempt  certain 
designated  systems  of  records 
maintained  by  the  Board  from  the 
requirements  of  the  Privacy  Act 
concerning  access  to  accountings  of 
disclosures  and  to  records,  maintenance 
of  only  relevant  and  necessary 
information  in  files,  and  certain 
publication  provisions,  respectivelv  5 
U.S.C.  552a(c)b(3).  (d),  (e)(1),  (eM4)(G). 
(H)  and  (I),  and  (f),  and  §§  261a. 5.  261a.7 
and  261a.8  of  this  part.  Accordingly,  the 
following  systems  of  records  are  exempt 
from  these  provisions,  but  only  to  the 
extent  that  they  contain  investigatory 
material  compiled  to  determine  an 
individual's  suitability,  efigibility,  and 
qualifications  for  Board  employment  or 
access  to  classified  information,  and  the 
disclosure  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 
infonnation  to  the  Board  under  a 
promise  of  confidentiality. 

(1 )  BGFRS-1     Recruiting  an<l 
Placement  Records. 

(2)  BGFRS-2    Personnel  Background 
Investigation  Reports. 

(3)  BGFRS-4    General  Personnel 
Records. 

(4)  BGFRS-9    Consuhant  and  Staff 
Associate  File. 

(5)  BGFRS-K)    General  File  on  Board 
Members. 

(6)  BGFRS-1 1     Official  GtMioral  Files. 
(7)BGFRS-13    General  File  of 

Examiners  and  Assistant  Examiners  at 
Federal  Reserve  Banks. 

(8)  BGFRS-14  General  File  of 
Federal  Reser\'e  Bank  and  Branch 
Directors. 

(9)  BGFRS-1 5    General  Files  of 
Federal  Reserve  Agents.  Alternates  and 
Representatives  at  Federal  Rescne 
Banks. 

(10)BGFRS/OlG-2    OIG  Perstmnel 
Records. 
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(d)  Chminpl 
information 
552a(j)(2).  tl 
that  portion  ; 
Records 
exempt  fron  i 
(5  U.S.C. 
regarding 
keep  an 
requiremente 
regarding 
systems  of 
penalties 
Act,  respect  i 
(c)(1),  and 
(e)(6),  (e)(7) 
(i).Thisde 
maintained  (by 
component 
principal 
to  the 
exempt 
of: 

(1)  Infon^at 
purpose  of 
criminal 
offenders; 

(2) 
purpose  of 
including 
investigators 
identifiable 

(3)  Repots 
individual 
process  of 
laws  from 
release 


55  Ja), 


acci  lunting, 


the 


fO' 


fron 


cf 


By  order 
Federal  Reserve 


William  W 

Secretary  Oj 
|FR  Doc.  95 
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law  enforcement 
Pursuant  to  5  U.S.C. 
e  Board  has  determined 
of  the  OIG  Investigatory 
•RS/OIG-1)  shall  be 
any  part  of  the  Privacy  Act 
, ,  except  the  provisions 
disclosure,  the  requirement  to 
certain  publication 
certain  requirements 
proper  maintenance  of 
rpcords,  and  the  criminal 
violation  of  the  Privacy 
ively,  5  U.S.C.  552a  (b), 
).  (e)(4)  (A)  through  (F). 
,  (e)(9).  (e)(10),(e)(ll)  and 
IS  ignated  system  of  records  is 
the  OIG,  a  Board 
that  performs  as  its 
function  an  activity  pertaining 
of  criminal  laws.  The 
of  the  records  consist 


enfor  :ement 


por  ions  I 

ion  compiled  for  the 
dentifying  individual 
offenders  and  alleged 


I  Infom  lation 


,r; 


compiled  for  the 
1  criminal  investigation, 
ports  of  informants  and 
and  associated  with  an 
individual;  or 
._  identifiable  to  an 
compiled  at  any  stage  of  the 
I  fnforcement  of  the  criminal 
i  irrest  or  indictment  through 
supervision. 

the  Board  of  Governors  of  the 
System,  January  11, 1995. 

IViles, 
te  Board. 
1059  Filed  1-13-95;  8:45  am] 

«210-<I1-P 


Secretary  determines  are  incapable  of 
geographic  allocation  by  formula. 
EFFECTIVE  DATE:  This  notice,  which 
extends  the  effective  period  of  the 
interim  rule,  is  effective  on  February  1, 
1995.  The  effective  period  for  the 
interim  rule  is  extended  from  February 
1, 1995  until  the  final  rule  is  published. 
FOR  FURTHER  INFORMATION  CONTACT:  For    . 
the  Public  and  Indian  Housing  program, 
and  section  8  voucher,  certificate,  and 
moderate  rehabilitation  programs, 
William  R.  Minning,  Director,  Policy 
Division,  Room  4234,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  S.W..  Washington,  D.C. 
20410-0500,  telephone  (202)  708-0713. 
Hearing-  or  speech-impaired  individuals 
may  call  HUD's  TDD  number  (202)  708- 
0850.  For  other  assisted  housing 
programs,  Joel  Balsham,  Program 
Advisor,  Office  of  the  Deputy  Assistant 
Secretary  for  Multifamily  Housing, 
Room  6124,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
S.W.,  Washington,  D.C.  20410-6000, 
telephone  (202)  708-4135.  Hearing-  or 
speech-impaired  individuals  may  call 
HUD's  TDD  number  (202)  755-4594. 
(These  are  not  toll-free  numbers.) 


i/t/i 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Secretary 

24  CFR  pJrt  791 

[Docket  Nuinber  R-95-1637;  FR-3446-N- 
021 
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BIN  2501 -4B62 

Allocatiorl  of  Budget  Authority  for 
Housing  Assistance;  Notice  of 
Extension  of  Effective  Period  of  Interim 
Rule 

AGENCY:  C  ffice  of  the  Secretary,  HUD. 
ACTION:  N  )tice  of  extension  of  effective 
period  of  interim  rule. 


summary: 

effective 

which 

budget  au^ority 


UMI 


This  notice  extends  the 
iod  of  HUD's  interim  rule 
ad^ed  two  subcategories  of 
for  uses  that  the 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  August  4, 1993  (58  FR  41426),  the 
Department  published  an  interim  rule 
which  added  two  subcategories  of 
budget  assistance  to  §  791.403  for  uses 
that  the  Secretary  determines  are 
incapable  of  geographic  allocation  by 
formula.  The  first  subcategory  added  by 
the  interim  rule  was  budget  authority  as 
identified  in  the  Operating  Plan 
submitted  to  the  Appropriations 
Committees. 

The  "Operating  Plan"  is  presented 
annually  to  the  Appropriations 
Committees  to  reflect  changes  from  the 
budget  originally  submitted  to  the 
Congress  by  the  Administration.  Its 
history  dates  back  to  1987  when  the 
Conference  Report  accompanying  H.J. 
Res.  395,  "Making  Further  Continuing 
Appropriations  for  the  Fiscal  Year 
Ending  September  30, 1988,"  stated  that 
"because  of  the  substantial  changes  in 
many  accounts  fi-om  the  budget 
estimates  (including  a  number  of 
general  reductions),  the  conferees  direct 
that  [HUD  and  the  Independent 
Agencies  covered  in  the  same 
appropriation]  submit  a  fiscal  year  1988 
operating  plan  by  February  1, 1988." 
H.R.  Rep.  100-498  (Dec.  22, 1987),  at 
837.  The  statement  added  that  "the 
conferees  expect  such  operating  plans  to 
include  recommended  changes  from  the 
budget  estimates  except  that  no 
reductions  may  be  proposed  in 


programs,  projects,  or  activities  for 
which  funding  has  been  added  by  the 
Congress."  Ever  since  that  time,  the 
Department  has  furnished  the 
Committees  an  Operating  Plan  annually 
which  identifies  changes  from 
published  estimates,  including 
reprogramming  within  amounts  set  out 
in  the  Conference  Report  table. 

The  August  1993  interim  rule  also 
added  a  second  subcategory  of  budget 
authority  incapable  of  geographic 
allocation  by  formula  consisting  of 
recently  enacted  legislation  which 
prescribes  that  a  portion  of  program 
assistance  be  set  aside  or  otherwise 
mandated  for  other  than  general  use. 
Recent  HUD  authorization  statutory 
amendments  contain  provisions  which 
have  the  effect  of  specifically  targeting 
appropriated  funds.  For  example, 
section  101(b)  of  the  Housing  and 
Community  Development  Act  of  1992, 
Pub.L.  102-550  (Oct.  28, 1992), 
amended  the  United  States  Housing  Act 
of  1937  to  require  funding  of  $20 
miUion  in  both  FY  1993  and  FY  1994 
for  section  8  15  year  contracts  for 
project-based  assistance  to  be  used  for  a 
multicultural  tenant  empowerment  and 
homeownership  project  located  in  the 
District  of  Columbia.  This  assistance 
obviously  is  incapable  of  geographic 
allocation  by  formula  because  it  is 
expressly  authorized  for  one  city  only. 
In  the  first  year  following  enactment 
of  set-asides  like  the  one  described 
immediately  above,  the  Operating  Plan 
could  be  expected  to  address  these 
newly  established  purposes.  In 
subsequent  years,  however,  they  would 
have  been  incorporated  in  the 
Department's  budget.  For  that  reason, 
the  interim  rule  also  added  to 
§  791 .403(b)(ii)  the  subcategory  of 
assistance  included  in  an  authorization 
statute,  such  as  set-asides,  where  the 
Secretary  determines  that  such 
assistance  is  incapable  of  geographic 
allocation  by  formula. 

The  interim  rule  published  in  August 
1993  expires  on  February  1,  1995  if 
there  are  no  set  asides  in  the  operating 
plan  submitted  to  Congress  in  January 
1995.  The  rule  finalizing  the  August 
1993  interim  rule  is  in  its  last  stages  of 
review.  However,  in  order  to  prevent  a 
period  during  which  the  Department 
cannot  meet  Congressional  intent  in 
allocating  budget  authority,  HUT)  is 
extending  the  effective  period  of  the 
interim  rule  until  the  final  rule  is 
published. 


II.  Other  Matters 

A.  Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 


Environmental  Quality  and  24  CFR 
'S0.20(k)  of  the  HUD  regulations,  the 
policies  and  procedures  contained  in 
the  interim  rule  published  on  August  4. 
1993  (58  FR  41426),  and  toddy's  notice 
relate  only  to  internal  administrative 
procedures  whose  content  does  not 
constitute  a  development  decision  nor 
affect  the  physical  condition  of  project 
areas  or  building  sites,  and  therefore,  are 
categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act. 

B.  Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  notice  will  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Specifically,  this  notice  will  not 
substantially  alter  the  established  roles 
of  HUD  and  the  States  and  local 
governments,  in  administering  the 
affected  programs.  As  a  result,  this 
notice  is  not  subject  to  review  under  the 
order. 


DEPARTMENT  OF  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

rrD8563] 

RIN  1545-AQ41 

State  Housing  Credit  Ceiling  and  Other 
Rules  Relating  to  the  Low-Income 
Housing  Credit;  Correction 

AGENCY:  Internal  Revenue  Ser\-ice  (IRS). 

Treasury. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations  (TD 
8563)  which  were  published  in  the 
Federal  Register  for  Monday.  October  3, 
1994  (59  FR  50161).  The  final 
regulations  relate  to  the  low-income 
housing  credit. 

EFFECTIVE  DATE:  October  3, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  J.  Wilson,  (202)  622-3040 
(not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  are  under 
section  42  of  the  Internal  Revenue  Code. 


C.  Executive  Order  12606.  The  Family        ^^^  j-^^  Correction 


The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Fam.ily,  has 
determined  that  this  notice  does  not 
have  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  Order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  firom 
extending  the  effective  date  of  the 
interim  rule  adding  two  subcategories  of 
budget  authority  incapable  of 
geographic  allocation  by  formula,  as 
those  policies  and  programs  relate  to 
family  concerns. 

Dated:  January  6,  1995. 
Henry  G.  Cisnercts, 

Secwtan\ 

(FR  Doc.  95-1057  Filed  1-13-95:  8:45  am) 
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As  pubUshed,  TD  8563  contains 
typographical  errors  which  are  in  need 
of  correction. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
final  regulations  which  is  the  subject  of 
FR  Doc.  94-24283,  is  corrected  as 
follows: 

§1.42-14    [Corrected] 

1.  On  page  50163,  §  1.42-14. 
paragraph  (c),  column  2,  line  4.  the 
language  "ceiling  for  any  calendar  year 
is  the"  is  corrected  to  read  "ceiling  of 
a  State  for  any  calendar  ye.ar  is  the". 

§1.42-14    [Corrected] 

2.  On  page  50163.  §  1.42-14, 
paragraph  (d)(1),  column  3.  line  4,  the 
language  "ceiling  for  any  calendar  year 
equals  the"  is  corrected  to  read  "ceiling 
of  a  State  for  any  calendar  year  equals 
the". 

§1.42-14    [Corrected] 

3.  On  page  50166,  §  1.42-14, 
paragraph  (k)(2),  paragraph  (iii)  of 
Example  4,  line  13,  the  language  "A 
allocated  during  1994  is  first  treated  as" 
is  corrected  to  read  "A  allocated  during 
1994  is  first  treated  as  allocated  ". 


§1.42-14    [Corrected] 

4.  On  page  50166,  §  1.42-14, 
paragraph  (k)(2).  paragraph  (iii)  of 
Example  4,  line  16,  the  language  "of 
credit  allocated  wi  treated  as  from  the" 
is  corrected  to  read  "of  credit  allocated 
is  treated  as  allocated  from  the". 
CynthU  E.  Crigsby, 
Chief.  Regulations  Unit  Assistant  Chief 
Counsel  (Corporatel. 
|FR  Doc.  95-1040  Filed  1-13-95;  8:45  am] 

BILLING  COOC  483IM)1-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

AGENCY:  Department  of  the  Na\-> .  DOD. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Na\7 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS).  to  reflect  that 
the  Judge  Advocate  General  of  the  Na\'y 
has  determined  that  USS  FITZGER.\LD 
(DDG  62)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  comply  fully  with 
certain  provisions  of  the  72  COLPXGS 
without  interfering  with  its  special 
functions  as  a  naval  guided  missile 
destroyer.  The  intended  effect  of  this 
rule  is  to  warn  mariners  in  waters  where 
72  COLREGS  apply. 
EFFECTIVE  DATE:  December  7.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  K.P.  McMahon.  JAGC,  U.S. 
Navy,  Admiralty  Counsel.  Office  of  the 
Judge  Advocate  General,  Navy 
Department.  200  Stovall  Street, 
Alexandria.  VA  22332-2400.  Telephone 
number  (703)  325-9744. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Naw 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Judge  Advocate  General  of  the  Nav\\ 
under  authority  delegated  by  the 
Secretary  of  the  NavT.  has  certified  that 
USS  FITZGER.\LD  (DDG  62)  is  a  vessel 
of  the  Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS:  Annex 
I,  paragraph  3(a)  pertaining  to  the 
location  of  the  forward  masthead  hght 
in  the  forward  quarter  of  the  vessel,  and 
the  horizontal  distance  between  the 
forward  and  after  masthead  lights; 
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Annex  I,  parigraph  2(f)(i)  pertaining  to 
placement  of  the  masthead  light  or 
lights  above  knd  clear  of  all  other  lights 
and  obstructions;  Annex  I.  paragraph 
3(c)  pertainihg  to  placement  oi  task 
lights  not  less  than  2  meters  from  the 
fore  and  aft  ( lenterUne  of  the  ship  in  the 
athwartship  direction;  and  Rule  21(a), 
pertaining  td  the  masthead  Ught 
unbroken  ar:  of  visibility  over  an  arc  of 
the  horizon  if  225  degrees  and  visibiUty 
from  right  ahead  to  abaft  the  beam  of 
22.5  degrees,  without  interfering  with 
its  special  hlnction  as  a  naval  guided 
missile  dest  oyer.  The  Judge  Advocate 
General  has  also  certified  that  the  lights 
involved  a«  located  in  closest  possible 


compliance 


with  the  apphcable  72 


COLREGS  n  squirements 

Moreover  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  pu  jlication  of  this  amendment 
for  public  o  )mraent  prior  to  adoption  is 
impracticah  ,e,  unnecessary,  and 
contrary  to  public  interest  since  it  is 


Dated:  December 
H.E.  Grant, 

Rear  Admire  I 
Advocate  G*  nerai 
IFR  Doc.  954l01 

BILUIMi  CODE 


based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (Water), 
and  Vessels. 

PART  706-tAMENDEDl 

Accordingly,  32  CFR  Part  7Q6  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read: 

Authority:  33  U.S.C.  1605 
§706.2    [Amended] 

2.  Table  Four  of  706.2  is  amended  by: 
a.  Adding  the  following  vessel  to 

paragraph  15: 


Table  Five 


Vessel 


Numt>er 


Horizontal  dis- 
tance from  the 
fore  and  aft 
centerline  of 
tt>e  vessel  in 
the  athwart- 
ship direction 


USS  FITZGER- 
ALD. 


DDG62      1.90  meters. 


b.  Adding  the  following  vessel  to 
Paragraph  16: 


Vessel 


Ot)Striictton 

M  „xK^.      angle  relative 
Number       ^^p.g  ^^gd 

ings 


USS  FITZGER- 
ALD. 


DDG62 


102.32  thru 
112.50  de- 
gree. 


3.  Table  Five  of  706.2  is  amended  by 
adding  the  following  vessel: 


Vessel 


No. 


Masthead 
lights  not 

over  all 
other  lights 

and  ob- 
structions. 

annex  I, 

sect.  2(0 


Forward 
masthead 
light  not  in 

forward 

quarter  of 

ship,  annex 

I,  sec.  3(a) 


After  mast- 
head light 
less  than  '/2 

ship's 

length  aft  of 

forward 

masthead 

light,  annex 

I,  sec.  (3)(a) 


Percent- 
age hori- 
zontal 
separa- 
tion at- 
tained 


USS  FITZGE  RALD t^^G  62 


20.4 


7,  1994. 
JAGC,  U.S.  \'a\T  Judge 
1  Filed  1-13-95;  8:45  am) 
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ENVIRONMEffTAL  PROTECTION 
AGENCY 

40  CFR  Pah  52 

[MI19-03-6t55;  FnL-6134-9] 

Approval  dnd  Promulgation  of  Air 
Quality  Implementation  Plan; 
Michigan;  Wayne  County  Particulate 
Matter  Noflattainment  Area 

AGENCY:  El  ivironmental  Protection 
Agency  (U5EPA). 
action:  Fii  lal  rule. 


SUMMARY:  n  this  action  USEPA  is 
approving  the  State  Implementation 


Plan  (SIP)  submitted  by  the  State  of 
Michigan  for  the  purpose  of  bringing 
about  the  attainment  of  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PM).  The 
SIP  was  initially  submitted  by  the 
Michigan  Department  of  Natural 
Resources  (MDNR)  on  June  11,  1993 
with  revisions  submitted  on  April  7, 
1994  and  October  14, 1994.  On  June  15, 
1994  the  USEPA  pubUshed  a  Notice  of 
Proposed  Rulemaking  (NPR)  to 
disapprove  the  June  11, 1993  and  April 
7, 1994  submittals  (see  59  FR  30742). 
The  State's  October  14, 1994  SIP 
revision  adequately  addresses  the 
deficiencies  which  had  been  the  basis 
for  the  proposed  disapproval  of  the 
previous  submittals.  Therefore,  I'SEPA 
is  withdrawing  the  proposed 
disapproval  and  is  now  approving  the 
State  submittal  as  meeting  the  Federal 


requirements  for  an  approvable 
nonattainment  area  PM  SIP  for  Wayne 
County,  Michigan. 
EFFECTIVE  DATE:  This  final  rule  will 
become  effective  on  February  16, 1995. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location:  (It  is 
recommended  that  you  telephone 
Christos  Panos  at  (312)  353-8328,  before 
visiting  the  Region  5  office.) 
United  States  Environmental  Protection 

Agency,  Region  5,  Air  and  Radiation 

Division,  Air  Toxics  and  Radiation 

Branch,  77  West  Jackson  Boulevard. 

Chicago,  Illinois  60604-3590. 
Public  hiformation  Reference  Unit, 

Environmental  Protection  Agency. 

401  M  Street,  SW.,  Washington,  DC 

20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christos  Panos,  Environmental 
Engineer,  Regulation  Development 


Section,  Air  Toxics  and  Radiation 
Branch  (AT-18J),  United  States 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604-3590,  (312) 
353-8328. 

SUPPt.EMENTARY  INFORMATION: 

I.  Background 

Section  189  of  the  Clean  Air  Act  (Act), 
42  U.S.C.  7513(a),  requires  that  Slates 
containing  initial  moderate  PM 
nonattainment  areas  submit  to  USEPA 
by  November  15,  1991  among  other 
things,  a  plan  and  demonstration  that 
the  plan  will  provide  for  attainment  of 
the  PM  NAAQS  as  expeditiously  as 
practicable  but  no  later  than  December 
31,  1994.  To  satisfy  this  requirement,  on 
June  11,  1994  the  State  submitted  a 
proposed  SIP  revision  which  consisted 
j)rimarily  of  31  consent  orders  between 
the  State  and  PM  sources.  The  April  7, 
1994  submittal  consisted  of  a  revised 
order  for  the  Marblehead  Lime 
Company,  River  Rouge,  Michigan  which 
superseded  the  portion  of  the  June  11 , 
1993  SIP  submittal  applicable  to  the 
Marblehead  Lime,  River  Rouge  facility. 
The  air  quaUty  dispersion  modeling 
conducted  by  the  State  to  demonstrate 
attainment  was  based  upon  control 
measures,  limitations,  and  conditions 
contained  in  these  orders. 

The  air  quality  planning  requirements 
for  moderate  PM  nonattainment  areas 
are  set  out  in  subparts  1  and  4  of  Title 
I  of  the  Act.  The  USEPA  has  issued  a 
"General  Preamble"  describing  USEPA*s 
preliminary  views  on  how  USEPA 
intends  to  review  SIP*s  and  SIP 
revisions  submitted  under  Title  I  of  the 
Act,  including  those  State  submittals 
containing  moderate  PM  nonattainment 
area  SIP  requirements  (see  generally  57 
FR  13498  (April  16, 1992)  and  57  FR 
18070  (April  28,  1992)). 

In  the  June  15,  1994  NPR,  USEPA 
proposed  to  disapprove  in  its  entirety 
the  SIP  revision  submitted  by  the  State 
because  USEPA  found  unapprovable 
provisions  in  each  of  the  31  consent 
orders  submitted  for  approval  into  the 
Michigan  SIP,  however,  the  USEPA  also 
noted  that  it  would  change  the  proposed 
disapproval  to  final  approval  if  the  State 
were  to  remove  the  unacceptable 
language  in  paragraph  1 1 ,  or  replace  it 
with  a  previously  approved  version, 
remove  paragraph  12  in  each  of  the  31 
consent  orders,  and  submit  revised 
consent  orders  to  USEPA.  The  State 
subsequently  revised  paragraph  11, 
removed  paragraph  12  of  the  consent 
orders  and  submitted  the  revised  orders 
for  approval  into  the  Michigan  SIP  on 
October  14. 1994. 


II.  This  Action 

Section  llO(k)  of  the  Act,  42  U.S.C. 
7410(k),  sets  out  provisions  governing 
USEPA's  review  of  SIP  submittals.  In 
this  action,  USEPA  is  withdravdng  its 
proposed  disapproval  published  in  the 
June  15, 1994  NPR  (59  FR  30742)  and 
is,  instead,  fully  approving  the 
attainment  plan  for  the  Wayne  County 
PM  nonattainment  area. 

Discussion  of  how  the  State  met  the 
Act's  requirements  for  part  D 
nonattainment  area  SIPs  providing  for 
attainment  and  maintenance  of  the  PM 
NAAQS  is  included  in  the  June  15, 1994 
NPR  and  the  November  24, 1993 
technical  support  document  (TSD)  and 
will  not  be  repeated  here.  The  revised 
consent  orders  do  not  alter  the 
attainment  demonstration  submitted  on 
June  11, 1993.  No  public  comments 
were  received  on  USEPA's  review  of 
this  portion  of  the  submittal.  The 
comments  submitted  only  address  the 
proposed  disapproval  of  the  consent 
orders.  The  following  sections  discuss 
the  basis  for  USEPA's  proposed 
disapproval,  comments  received,  and 
USEPA's  response  to  comments. 

III.  Basis  for  Proposed  Disapproval 

The  USEPA  proposed  to  disapprove 
the  June  11, 1993  SIP  submittal  because 
of  unapprovable  language  contained  in 
two  provisions  found  in  each  of  the  31 
consent  orders.  One  provision 
(paragraph  11)  allowed  for  the 
substitution  of  "equivalent"  particulate 
and  fugitive  dust  control  measures.  The 
USEPA  noted  that  language  in  this 
provision  was  unacceptable  because  it 
bj'passed  the  Act's  substantive  and 
procedural  requirements  for  SIP 
revisions  and  went  beyond  the  scope  of 
the  existing  policy  on  providing  for 
fiexibility  in  the  SIPs.  The  USEPA  had 
informed  MDNR  that  it  could  provide 
sources  some  flexibility  by  revising 
paragraph  11  to  permit  use  of  those 
measures  specifically  outlined  by 
existing  USEPA  guidance. 

The  other  provision  (paragraph  12) 
allowed  for  termination  of  the  order 
upon  the  issuance  of  an  operating 
permit  pursuant  to  Title  V  of  the  Act. 
The  USEPA  noted  that  in  order  for  the 
SIP  to  be  enforceable,  consent  orders 
must  not  expire.  Emission  limits  foimd 
in  Title  5  permits  must  be  the  same  as 
those  found  in  the  SIP  or  within  the 
flexibiUty  provided  for  by  the  SIP. 
Should  the  consent  order  expire,  the  SIP 
would  be  deficient,  even  following  the 
issuance  of  an  operating  permit.  More 
details  are  provided  in  the  November 
24, 1993  TSD  and  the  June  15, 1994 
NPR. 


IV.  Public  Conunents/USEPA  Response 

A  thirty  day  public  comment  period 
was  provided  to  allow  interested  parties 
the  opportunity  to  comment  on 
USEPA's  proposed  action.  A  summary 
of  the  public  comments  received  and 
USEPA's  response  are  presented  below. 

Public  Comment:  The  Wa>Tie  County 
Air  Pollution  Control  Division  agrees 
with  USEPA  on  the  second  issue 
(expiration  of  consent  orders)  but 
di*grees  with  the  first  issue  (equivalent 
control  measures).  The  Division  believes 
that  USEPA  should  provide  some 
mechanism  or  flexibiUty  for  the  local  or 
State  agencies  to  recommend  approval  if 
a  company  proposes  an  alternative 
equivalent  control  measure  and 
demonstrates  that  it  will  achieve  an 
equivalent  or  better  control  efficiency 
on  a  particulate  matter  source. 

USEPA  Response:  The  USEPA's 
detailed  response  to  this  comment  is 
addressed  below. 

Public  Comment:  The  MDNR  stated 
that  the  enclosed  particulate  matter 
consent  orders  have  been  revised  to 
incorporate  wording  to  address  the 
deficient  "equivalency"  provisions  in 
paragraph  11.  consistent  with  USEPA's 
August  28, 1994  letter  and  as  such 
should  meet  USEPA's  conditions  for 
approvability. 

USEPA  Response:  The  USEPA  has 
reviewed  the  revised  consent  orders  and 
finds  that  the  State  has  adequately 
addressed  USEPA's  concerns  as  detailed 
in  the  November  24,  1993  TSD  and  the 
June  15, 1994  NPR.  The  consent  orders 
revisions  are  also  consistent  with 
USEPA's  August  28, 1994  letter.  The    ' 
revised  language  provides  flexibifity  in 
the  SIPs  for  altering  control  programs 
and  processes,  so  long  as  the  change 
does  not  result  in  an  increase  in  the 
level  of  fugitive  dust  or  particulate 
emissions.  The  alternative  method  must 
also  be  demonstrated  to  be  equivalent  to 
the  approved  SIP  method  through  the 
use  of  a  USEPA-approved  model.  Any 
alternative  method  or  model  would 
require  a  site-specific  SIP  revision.  This 
procedure  ensures  that  the  limits  are  not 
subject  to  revision  at  the  sole  discretion 
of  the  State. 

Public  Comment:  The  MDNR  also 
stated  that  the  termination  clause  which 
previously  was  paragraph  12  of  the 
original  consent  orders  has  been 
deleted. 

USEPA  Response:  Deletion  of  this 
provision  from  the  consent  orders 
corrects  the  deficiency  cited  in  the  June 
15. 1994  NPR. 

V.  Implications  of  This  Action 

The  USEPA  is  approving  the  SIP 
initially  submitted  by  the  State  of 
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Michigan  01  June  11. 1993  with 
revisions  su  emitted  on  April  7,  1994 
and  Octobei  14.  1994.  The  MDNR  has 
demonstrate  d  that  the  Wayne  County 
moderate  Plii  nonattainment  area  will 
attain  the  Pfl  NAAQS  by  December  31, 
1994. 
VI.  AdminiitratiTe  Review 


ccl^Iity  to  Future  SIP  Decisions 

this  action  should  be 
permitting,  allowing  or 
__  a  precedent  for  any  future 
1  evision  to  any  SIP.  The 
1  consider  each  request  for 
the  SIP  in  light  of  specific 
e  :onomic,  and  environmental 
,n  relation  to  relevant 
regulatory  requirements. 


11 
a> 


to 


ahd 


Order  12866 

of  Management  and  Budget 
i  this  regulatory  action 
under  Executive  Order 


A.  Appli 

Nothing 
construed 
establishing 
request  for 
USEPA  sha 
a  revision 
technical 
factors  and 
statutory 

B.  Executiv^ 

The  Office 
has  exempt  ;d 
from  reviev 
12866. 

C.  ReguhtJry  Flexibility 

Under  thi ;  Regulatory  Flexibihf y  Act, 
5  U.S.C.  60' )  et  seq.,  USEPA  must 
prepare  a  n  gulatory  flexibifity  analysis 
assessing  tl  e  impact  of  any  proposed  or 
final  rule  oi  j  small  entities  (5  U.S.C.  603 
and  604).  A  Itematively.  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  mpact  on  a  substantial 
number  of  iimall  entities.  Small  entities 
include  sm  ill  businesses,  small  not-for- 
profit  enter  prises,  and  government 
entities  wit  i  jurisdiction  over 
population  !  of  less  than  50,000. 

The  SIP  (ipprovals  under  section  110 
and  subchapter  I,  part  D  of  the  Act  do 
not  create  t  ny  new  requirements,  but 
simply  app  rove  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  th#  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  this  action  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  M  oreover,  due  to  the  nature  of 
the  Federa  -State  relationship  under  the 
Act,  prepa  ation  of  the  regulatory 
flexibility  i  inalysis  would  constitute 
Federal  in<  uiry  into  the  economic 
reasonable  less  of  the  State  action.  The 
Act  forbidi  USEPA  to  base  its  actions 
conceminj  SIPs  on  such  grounds. 
Union  Elet  trie  Co.  v.  U.S£.P.A.,  427 
U.S.  246,  256-66(1976). 


f(»r  j 


D.  Petition^ 

Under 
petitions 
action  mu^ 
Court  of 
circuit  by 
petition 


JMI 


for  Judicial  Review 

section  307(b)(1)  of  the  Act, 
judicial  review  of  this 
be  filed  in  the  United  States 
Abpeals  for  the  appropriate 
4arch  20. 1995.  Filing  a 
reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  I  inality  of  this  rule  for  the 


purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  a  rule,  lliis  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
Recordkeeping  requirements. 

Dated:  December  29, 1994. 
Valdas  V.  Adamkus, 
Regional  Administrator. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDEDl 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 
§52.1170    [Amended] 
Subpart  X — Michigan 

2.  52.1170  is  amended  by  adding 
paragraph  (c)(100)  tt)  read  as  follows: 

•        »        »        *        * 

(c)  *  *   * 

(100)  On  June  11, 1993  the  Michigan 
Department  of  Natural  Resources 
(MDNR)  submitted  a  plan,  vkith 
revisions  submitted  on  April  7, 1994 
and  October  14, 1994  for  the  piupose  of 
bringing  about  the  attairmient  of  the 
National  Ambient  Air  Quality  Standards 
for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PM)  in  the 
Wayne  County  moderate  PM 
nonattainment  area. 

(i)  Incorporation  by  reference. 

(A)  Consent  Order  4-1993  efTective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  AlHed  Signal,  Inc.,  Detroit  Tar  Plant. 

(B)  Consent  Order  5-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Asphalt  Products  Company.  Plant 
5A. 

(C)  Consent  Order  6-1993  effective 
October  12. 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Clawson  Concrete  Company,  Plant 
#1. 

(D)  Consent  Order  7-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Cummings-Moore  Graphite 
Company. 

(E)  Consent  Order  8-1993  effective 
October  12, 1994  issued  by  the  MDNR- 
This  Order  limits  the  PM  emissions  for 


the  Delray  Connecting  Railroad 

Company. 

(F)  Consent  Order  9-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Detroit  Edison  Company,  River 
Rouge  Plant. 

(G)  Consent  Order  10-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Detroit  Edison  Company,  Sibley 

Quarrv. 

(H)  Consent  Order  11-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  city  of  Detroit,  Detroit  Water  and 
Sewage  Department,  Wastewater 
Treatment  Plant. 

(I)  Consent  Order  12-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Ferrous  Processing  and  Trading 
Company. 

(J)  Consent  Order  13-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Ford  Motor  Company,  Rouge 
Industrial  Complex. 

(K)  Consent  Order  14-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Ford  Motor  Company,  Vulcan  Forge. 

(L)  Consent  Order  15-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Edward  C.  Levy  Company,  Detroit 
Lime  Company. 

(M)  Consent  Order  16-1993  effective 
October  12. 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Edward  C.  Levy  Company.  Plant  #1. 

(N)  Consent  Order  17-1993  effective 
October  12. 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Edward  C.  Levy  Company.  Plant  #3. 

(O)  Consent  Order  18-1993  effective 
October  12. 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Edward  C.  Levy  Company,  Plant  #6. 

(P)  Consent  Order  19-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Edward  C.  Levy  Company,  Plant  4 
and  5. 

(Q)  Consent  Order  20-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Edward  C.  Levy  Company,  Plant 
Scrap  Up-Grade  Facility. 

(R)  Consent  Order  21-1993  effective 
October  12. 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Marblehead  Lime.  Brennan  Avenue 
Plant. 

(S)  Consent  Order  22-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  Hmits  the  PM  emissions  for 
the  Marblehead  Lime,  River  Rouge 
Plant. 


(T)  Consent  Order  23-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  McLouth  Steel  Company,  Trenton 
Plant. 

(U)  Consent  Order  24-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Michigan  Foundation  Company, 
Cement  Plant. 

(V)  Consent  Order  25-1993  effective 
October  12,  1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Michigan  Foundation  Company, 
Sibley  Quarry. 

(W)  Consent  Order  26-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Morton  International,  Inc.,  Morton 
Salt  Division. 

(X)  Consent  Order  27-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  National  Steel  Corporation.  Great 
Lakes  Division. 

(Y)  Consent  Order  28-1993  effective 
October  12.  1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  National  Steel  Corporation, 
Transportation  and  Materials  Handling 
Division. 

(Z)  Consent  Order  29-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Peerless  Metals  Powders, 
Incorporated. 

(AA)  Consent  Order  30-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Rouge  Steel  Company. 

(BB)  Consent  Order  31-1993  effective 
October  12. 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Keywell  Corporation. 

(CC)  Consent  Order  32-1993  effective 
October  12. 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  St.  Marys  Cement  Company. 

(DD)  Consent  Order  33-1993  effective 
October  12. 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  United  States  Gypsum  Company. 

(EE)  Consent  Order  34-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Wyandotte  Municipal  Power  Plant. 
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40  CFR  Part  81 
[VA37-1-6812a;  FRL-5139-8] 

Clean  Air  Act  Promulgation  of 
Reclassification  of  Ozone 
Nonattainment  Areas  In  Virginia,  and 
Attainment  Determinations 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  This  action  reclassifies  the 
Norfolk- Virginia  Beach-Newport  News 
(Hampton  Roads),  VA  ozone 
nonattainment  area  from  marginal 
nonattainment  to  moderate 
nonattainment.  This  action  also 
determines  that  the  Sussex,  DE; 
Allentown-Belhlehem-Easton.  PA-NJ; 
Altoona.  PA;  Erie.  PA;  Harrisburg- 
Lebanon-Carlisle.  PA;  Johnstovm.  PA; 
Lancaster,  PA;  Scranton-Wilkes-Barre. 
PA;  Youngstown-Warren-Sharon.  PA- 
OH;  York.  PA;  and  Greenbrier.  WV 
ozone  nonattainment  areas  classified  as 
marginal  have  attained  the  ozone  air 
quality  standard  by  the  November  15, 
1993  attainment  date.  In  addition,  this 
action  determines  that  the  Kent  and 
Queen  Anne's  Coimties,  MD  marginal 
ozone  nonattainment  area  attained  the 
ozone  standard  by  November  1994. 
These  actions  are  based  on  monitored 
air  quaUty  readings  for  ozone  during  the 
years  1991-1994.  This  is  not  a 
redesignation  action  for  these  marginal 
areas  for  which  air  quality  monitoring 
data  indicates  attainment  of  the 
standard.  The  Clean  Air  Act  requires 
that  a  separate  redesignation  request  be 
submitted  by  the  appropriate  states  to 
EPA.  Finally,  this  document  sets  forth 
the  method  which  EPA  will  use 
throughout  the  country  henceforth  to 
notify  the  public  that  areas  have 
attained  an  air  quahty  standard.  EPA  is 
taking  no  action  in  this  document 
regarding  the  Smyth  County.  VA 
nonattaiiunent  area. 

DATES:  This  action  will  be  effective 
March  20, 1995,  unless  notice  is 
received  by  February  16, 1995  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  If  the  effective  date  is 
delayed  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Comments  may  be  mailed  to 
Thomas  J.  Maslany,  Director,  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division.  U.S.  Environmental  Protection 


Agency.  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maria  A.  Pino.  (215)  597-9337.  at  the 
EPA  Regional  office  fisted  above. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Clean  Air  Act  Requirements  and  EPA 
Actions  Concerning  Designation  and 
Classification 

Section  107(d)(4)  of  the  Clean  Air  Act 
(the  Act)  required  the  States  and  EPA  to 
designate  areas  as  attainment, 
nonattainment,  or  unclassifiable  for 
ozone  as  well  as  other  pollutants  for 
which  national  ambient  air  quality 
standards  (NAAQSs)  have  been  set. 
Section  181(a)(1)  (table  1)  required  that 
ozone  nonattainment  areas  be  classified 
as  marginal,  moderate,  serious,  severe, 
or  extreme,  depending  on  their  air 
quahty. 

In  a  series  of  Federal  Register 
documents,  EPA  completed  this 
designation  and  classification  process. 
See  56  FR  58694  (November  6,  1991);  57 
FR  56762  (Nov.  30, 1992);  and  59  FR 
18967  (April  21. 1994).  By  these 
documents.  EPA  designated  and 
classified  all  areas  of  the  country  for 
ozone. 

Areas  designated  nonattainment  for 
ozone  are  required  to  meet  attainment 
dates  specified  under  the  Act.  For  areas 
classified  Marginal  through  Extreme,  the 
attainment  dates  range  from  November 
15, 1993  through  November  15,  2010.  A 
discussion  of  the  attainment  dates  is 
found  in  the  General  Preamble,  57  FR 
13498  (April  16,  1992). 

The  Sussex.  DE;  Kent  and  Queen 
Anne's  Counties,  MD;  Allentown- 
Bethlehem-Easton,  PA-NJ;  Altoona,  PA; 
Erie,  PA;  Harrisburg-Lebanon-Carlisle, 
PA;  JohnstowTi,  PA;  Lancaster.  PA; 
Scranton-Wilkes-Barre.  PA; 
Youngstown-Warren-Sharon,  PA-OH; 
York.  PA;  Norfolk- Virginia  Beach- 
Newport  News  (Hampton  Roads),  VA; 
Srtiyth  County,  VA  (portion  of  White 
Top  Mountain);  and  Greenbrier,  WV 
areas  were  designated  nonattainment 
and  classified  marginal  for  ozone 
pursuant  to  56  FR  56694  (November  6, 
1991).  By  this  classification,  their 
attainment  date  became  November  15, 
1993. 

B.  Clean  Air  Act  Requirements  and  EPA 
Actions  Concerning  Reclassification 

Section  181(b)(2)(A)  requires  the 
Administrator,  shortly  after  the 
attainment  date,  to  determine  whether 
ozone  nonattainment  areas  attained  the 
NAAQS.  This  provision  states: 
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mbnths  following  the  applicable 
(including  any  extension 
ozone  nonattainment  area,  the 
shall  determine,  based  on  the 
1  alue  (as  of  the  attainment  date), 
attained  the  standard  by  the 


i  rea 


Within  6 
attainment 
thereof)  for  a 
Administrato : 
areas  design 
whether  the 
date. 

This  prov  sion  further  states  that,  for 
areas  classiSed  as  marginal,  moderate, 
or  serious,  i '  the  Administrator 
determines  hat  the  area  did  not  attain 
the  standan  by  its  attainment  date,  the 
area  must  h ;  reclassified  upwards 
(bumped-ui  i): 

Except  for  my  severe  or  extreme  area,  any 
area  that  the  \(inninistrator  finds  has  not 
attained  the  <  landard  by  that  date  shall  be 
reclassified  h  v  operation  of  law  in 
accordance  v  ith  table  1  of  subsection  (a)  of 
this  section  I )  the  higher  of^ 

(i)  The  nex ;  higher  classification  for  the 
area. 

or 

(ii)  The  cla  jsification  applicable  to  the 
area's  design  value  as  determined  at  the  time 
of  the  notice  required  under  subparagraph 
(B). 

Finally,  subparagraph  (B)  of  section 
181(b)(2)  mandates  that  the 
Administralor  publish  a  document  in 
the  Federall  Register  identifying  each 
area  that  failed  to  attain  the  NAAQS. 

As  quoted  above,  section  181(b)(2)(A) 
states  that  me  determination  of 
attainment  status  be  based  on  the  area's 
"design  val|ue"'.  EPA  interprets  this 
provision  gisnerally  to  refer  to  EPA's 
methodolocy  for  determining  attainment 
status.  See  cenerally,  H  Comm.  Rep. 
101-490  pp.  197,  232  (1990)  (House 
Energy  and  Commerce  Committee 
Report). 

For  ozon  8,  EPA  determines 
attainment  status  on  the  basis  of  the 
expected  number  of  exceedances  of  the 
NAAQS  o\«r  the  three-year  period  up 
to,  and  including,  the  attainment  date. 
See  57  FR  13506  (April  16, 1992}  (the 
"General  pteamble").  Under  these 
requirements,  for  marginal  ozone 
nonattamnlent  areas,  EPA  reviewed  air 
quality  duiing  the  years  1991-1993  to 
determine  whether  the  area  met  its 
attainment  date. 

II.  Summary  of  Action 

A.  Determi  nations  of  Attainment 

By  this  a  ction.  EPA  is  issuing  a  final 
rule  that  di  sterminations  under  section 
181(b)(2)(y ,)  of  whether  an  area  attained 
the  ozone  1  sJ AAQS  by  its  attairmient  date 
will  be  ma  ie  on  the  basis  of  air  quality 
monitorinj ,  data  for  the  three-year 
period  up  o  and  including  the 
attainmeni  date.  The  air  quality  data 
relied  on  ffcr  these  determinations  must 
be  consistent  with  40  CFR  part  58 
requiremei  its  and  other  relevant  EPA 
guidance  and  recorded  in  EPA's 
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Aerometric  Information  Retrieval 
System  (AIRS). 

"If  this  rule  takes  effect,  future  EPA 
determinations  of  whether  an  ozone 
nonattainment  area  attained  the  NAAQS 
by  its  attainment  date  will  be  made 
solely  by  reference  to  AIRS  data.  EPA 
would  not  be  required  to  publish  a 
Federal  Register  document  concerning 
areas  that  attained  the  ozone  NAAQS. 
EPA  would  continue  to  be  required  to 
pubhsh  a  Federal  Register  document  for 
areas  that  failed  to  attain  the  ozone 
NAAQS  and  that  are  subject  to 
reclassification.  However,  this  notice 
would  be  a  final  action  not  subject  to 
notice  and  comment  under  the 
Administrative  Procedures  Act.  5  U.S.C. 
553(b).  Instead,  EPA  will  invoke  the 
"good  cause"  exemption  from  notice- 
and-comment  rulemaking,  under  5 
U.S.C.  553(b)(B).  The  "good  cause" 
exemption  applies  when  the  agency  "for 
good  cause  finds  •  •  *  that  notice  and 
public  procedure  thereon  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest."  This  exemption 
applies  to  merely  ministerial  actions, 
and  EPA  takes  the  position  that  a 
reclassification  ba^  on  air  quality  data 
amounts  to  a  ministerial  action. 

The  system  described  above  would 
fulfill  the  requirements  of  section 
181(b)(2)  of  the  Act.  EPA  intends  to 
undertake  the  same  system  for  making 
attainment  determinations  with  respect 
to  areas  that  are  nonattainment  for 
carbon  monoxide  (CO)  under  section 
186(b)(2).  By  this  action,  EPA  is  issuing 
a  final  rule  to  this  effect,  which  will  be 
effective  March  20, 1995  unless  notice 
is  received  by  February  16, 1995  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

B.  Region  III  Nonattainment  Areas 

EPA  is  today  determining  that  the 
Hampton  Roads  nonattainment  area  in 
Virginia  failed  to  demonstrate 
attainment  by  its  attainment  date  of 
November  15, 1993.  The  Hampton 
Roads  ozone  nonattainment  area  is 
comprised  of  Chesapeake,  Hampton, 
James  City  County.  Newport  News, 
Norfolk.  Poquoson,  Portsmouth,  Suffolk. 
Virginia  Beach.  Williamsburg,  and  York 
County  in  Virginia.  This  determination 
is  based  on  air  quality  monitors 
revealing  exceedances  of  the  ozone 
NAAQS  during  the  three  year  period 
1991-1993. 

In  order  to  attain  the  NAAQS  for 
ozone,  each  monitoring  site  in  a 
nonattairunent  area  must  average  no 
more  than  1.0  expected  exceedance  of 
the  standard  (0.12  parts  per  million 
(ppm)  ozone)  per  year  in  a  three  year 


period.  The  number  of  expected 
exceedances  is  calculated  by  adjusting 
the  number  of  actual  monitored 
exceedances  to  account  for  missing  data. 
Monitors  in  the  Hampton  Roads  area  in 
Virginia  recorded  eight  exceedances  of 
the  ozone  NAAQS  in  the  three  year 
period  1991  to  1993.  In  the  Hampton 
Roads  area,  the  Suffolk  monitor  (No.  51- 
800-0004)  recorded  five  exceedances  in 
that  time  period.  Consequently^  the 
average  annual  expected  exceedances 
for  the  Hampton  Roads  area  was  1.7  for 
the  1991-1993  period.  The  ozone  data 
measured  during  that  same  period  for 
this  area  indicates  a  design  value  of 
0.131  parts  per  million  (ppm). 

Monitoring  data  in  the  Hampton 
Roads  area  for  the  1992-1994  period 
indicates  that  the  expected  number  of 
exceedances  remains  1.7  and  the  design 
value  remains  0.131  ppm  ozone. 
Therefore,  the  area  did  not  attain  the 
NAAQS  for  ozone  by  November  15. 
1993  and  continues  to  violate  the  ozone 
standard.  Pursuant  to  section  181  of  the 
Act.  EPA  is  required  to  reclassify 
(bump-up)  the  area  to  moderate. 
This  document  fulfills  EPA's 
obligations  under  section  181(b)(2)  to 
determine  whether  the  Hampton  Roads, 
Virginia  marginal  ozone  nonattainment 
area  attained  the  ozone  NAAQS  by  their 
attainment  date,  and  to  publish  its 
determination  in  the  Federal  Register. 

Under  Section  182(i)  of  the  Act, 
reclassifying  the  Hampton  Roads, 
Virginia  area  to  moderate  means  that  the 
Commonwealth  of  Virginia  will  be 
required  to  submit  State  Implementation 
Plan  (SIP)  revisions  for  this  area 
appropriate  for  moderate  areas  under 
section  182(b).  Section  182(i)  further 
provides  that  deadlines  provided  under 
the  requirements  of  section  182(b) 
remain  applicable  to  these  areas,  except 
that  the  Administrator  (or  the 
Administrator's  delegate)  "may  adjust 
any  applicable  deadlines  (other  than 
attainment  dates)  to  the  extent  such 
adjustment  is  necessary  or  appropriate 
to  assure  consistency  among  required 
submissions."  Accordingly, 
reclassification  to  moderate  results  in  an 
attainment  date  for  the  Hampton  Roads 
area  of  November  15, 1996  under 
section  181(a)(1)  (table  1). 

However,  EPA  is  exercising  its 
authority  to  adjust  the  SIP  submission 
schedule  for  the  moderate  area  controls. 
All  SIP  submissions  required  under 
section  182(b)  must  be  submitted  by 
November  15. 1995.  All  required 
controls  and  emission  reductions  must 
be  implemented  or  achieved  on  a 
schedule  that  facilitates  attainment  by 
November  15, 1996  (the  attainment  date 
for  marginal  areas).  This  submittal  date 
will  assure  consistency  in  SIP  submittal 


schedules  and  afford  the  States 
sufficient  time  to  prepare  the  submittals, 
while  also  assuring  that  the  required 
controls  may  be  implemented  by  the 
attainment  date.  EPA  cautions  that 
because  the  determination  of  whether 
the  areas  attain  the  NAAQS  by  the  end 
of  1996  must  be  based  on  air  quality 
during  the  1994-1996  period,  the  sooner 
the  moderate  controls  are  implemented, 
the  more  likely  the  area  will  reach 
attainment  by  the  end  of  1996. 

In  addition,  this  notice  serves  to 
announce  EPA's  determination  that  the 
Sussex,  Delaware;  Allentown- 
Bethlehem-Easton,  Pennsylvania-New 
Jersey;  Altoona,  Pennsylvania;  Erie. 
Pennsylvania;  Harrisburg-Lebanon- 
Carlisle.  Pennsylvania;  Johnstown. 
Pennsylvania;  Lancaster.  Permsylvania; 
Scranton-Wilkes-Barre.  Pennsylvania; 
Youngstown- Warren-Sharon . 
Pennsylvania-Ohio;  York.  Pennsylvania; 
and  Greenbrier.  West  Virginia  marginal 
ozone  nonattainment  areas  succeeded  in 
demonstrating  attaiiunent  of  the  ozone 
NAAQS  by  their  attainment  date  of 
November  15,  1993.  This  determination 
is  also  based  on  ozone  air  quality  data 
measured  during  the  1991-1993  period. 
All  of  these  areas  have  average  annual 
expected  exceedances  less  than  or  equal 
to  1.0  for  the  1991-1993  three  year 
period. 

Furthermore.  EPA  has  determined 
that  the  Kent  and  Queen  Anne's 
Counties  area.  Maryland  did  not  attain 
the  ozone  standard  by  its  attainment 
date,  but  has  now  attained  the  standard. 
During  the  1991-1993  period,  eight 
exceedances  were  monitored  at  the  only 
monitoring  site  in  the  area,  the 
Millington  site  (No.  24-029-0002).  The 
average  aimual  expected  exceedances 
was  2.8  for  the  Kent  and  Queen  Anne's 
areas  in  that  period,  and  the  design 
value  was  0.133  ppm.  However,  data  for 
the  most  recent  three  years  period. 
1992-1994.  indicates  that  the  area  has 
now  attained  the  ozone  standard.  Only 
two  exceedance  were  recorded  in  that 
time  period,  making  the  average  annual 
expected  exceedances  0.66  and  the 
ozone  design  value  0.121  ppm.  (Because 
the  ozone  standard  is  0.12  ppm  ozone, 
design  values  <0.124  ppm,  which  are 
rounded  off  to  <0.12  ppm,  meet  this 
standard.  Design  values  >0.125  ppm  do 
not  meet  the  standard  because  they  are 
rounded  off  to  >0.13  ppm.)  Since  this 
area  is  no  longer  violating  the  ozone 
standard,  reclassification  to  moderate  is 
not  warranted. 

Ahhough  EPA  has  determined  that 
the  marginal  nonattainment  areas  of 
Sussex  Coimty,  DE;  Kent  and  Queen 
Anne's  Counties,  MD;  Allenfown- 
Bethlehem-Easton,  Altoona,  Erie. 
Harrisburg-Lebanon-Carlisle. 


Johnstown.  Lancaster,  Scranton-Wilkes- 
Barre,  Youngstown-Warren-Sharon.  and 
York  areas.  PA;  and  Greenbrier  County. 
WV  have  attained  the  ozone  NAAQS. 
they  will  continue  to  carry  the 
designation  of  nonattainment  and  the 
classification  of  marginal.  They  are 
eligible  to  be  redesignated  to  attainment 
under  section  107(d)(3).  if  the  criteria  of 
that  provision  are  met.  A  redesignation 
of  an  area  to  attaiiunent  must  be  a 
formal  request  by  a  State  to  EPA  and 
include,  among  other  things,  a  public 
hearing,  all  section  110  and  part  D 
requirements,  and  a  ten  year 
maintenance  plan.  EPA  must  review  the 
request  and  follow  the  usual  procedurt:s 
of  completeness  review,  a  notice  of 
proposed  rulemaking,  and  a  final  action 
after  reviewing  pubHc  comments. 
There  was  no  ozone  air  quality 
'  monitoring  in  Smyth  County.  Virginia 
in  the  1991-1993  period.  Consequently, 
no  determination  can  be  made  as  to 
whether  or  not  this  area  attained  the 
ozone  NAAQS.  Therefore.  EPA  is  taking 
no  action  in  this  notice  regarding  this 
nonattainment  area.  Smyth  County's 
classification  of  marginal  and  rural 
transport  will  remain  in  place. 

A  detailed  discussion  of  the  air 
quality  data  used  in  EPA's  attainment 
determinations  is  contained  in  the 
technical  support  document  (TSD) 
prepared  for  this  action.  Copies  of  the 
TSD  are  available  from  the  EPA 
Regional  office  listed  in  the  ADDRESSES 
section  of  this  document. 

Final  Action 

In  this  action.  EPA  is  promulgating  a 
reclassification  to  moderate  for  the 
Hampton  Roads.  Virginia  nonattainment 
area.  Also  in  this  action.  EPA  is 
notifying  the  public  that  future  EPA 
determinations  of  whether  an  ozone 
nonattainment  area  attained  the  NAAQS 
by  its  attainment  date  will  be  made 
solely  by  reference  to  the  AIRS  data. 
EPA  would  not  be  required  to  publish 
a  Federal  Register  notice  concerning 
areas  that  attained  the  ozone  NAAQS. 
Finally,  this  action  serves  to  notify  the 
public  that  the  marginal  nonattainment 
areas  of  Sussex  County  in  Delaware; 
Kent  and  Queen  Anne's  Counties  in 
Maryland;  Allentovm-Bethlehem- 
Easton.  Altoona.  Erie,  Harrisburg- 
Lebanon-Carlisle,  Johnstown,  Lancaster. 
Scranton-Wilkes-Barre,  Youngstcrwn- 
Warren-Sharon.  and  York  areas  in 
Pennsylvania;  and  Greenbrier  County  in 
West  Virginia  have  attained  the  ozone 
NAAQS.  These  areas  will  continue  to 
carry  the  designation  of  nonattainment 
and  the  classification  of  meu^inal.  These 
areas  are  eligible  to  be  redesignated  to 
attainment  under  section  107(d)(3)  of 


the  Act.  if  the  criteria  of  that  provision 
are  met. 

This  action  is  being  taken  without 
prior  proposal  because  the  changes  arc 
noncontroversial  and  EPA  anticipates 
no  significant  comments  on  them.  The 
public  should  be  advised  that  this 
action  will  be  effective  fiO  days  from 
date  of  this  Federal  Register  document. 
However,  if  notice  is  received  within  30 
days  that  someone  wishes  to  submit 
adverse  or  critical  comments,  this  action 
will  be  withdrawn  and  two  subsequent 
documents  will  be  published  before  the 
effective  date.  One  dociunent  will 
withdraw  the  final  action  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  and 
establishing  a  comment  period. 

Under  section  307(b)(1)  of  the  CAA. 
42  U.S.  C.  7607(b)(1),  petitions  for 
judicial  review  of  this  action  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  bv 
March  20,  1995.  Filing  a  jjetition  for 
reconsideration  by  the  Administrator  nf 
this  final  rule  does  not  affect  the  finality 
of  this  nile  for  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  CAA.  42  U.S.C. 
7607(b)(2).| 

Under  ^O.  12291,  EPA  is  required  tu 
judge  whether  an  action  is  "major  "  and 
therefore  subject  to  the  requirement  of  a 
regulatory  impact  analysis.  The  Agency 
has  determined  that  the  reclassification 
made  final  today  would  result  in  none 
of  the  significant  adverse  economic 
effects  set  forth  in  section  1(b)  of  the 
E.O.  as  grounds  for  a  finding  that  an 
action  is  "major."  The  Agency  has. 
therefore,  concluded  that  this  action  is 
not  a  "major"  action  imder  E.O.  12291. 
Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et.  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  smail 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

Reclassifications  of  nonattainment 
areas  under  section  181  of  the  Act  do 
not.  by  themselves,  create  any  new 
requirements.  Therefore,  because  this 
action  does  not  impose  any  new 
requirements,  I  certify  that  it  does  not 
have  a  significant  impact  on  .small 
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Moreover,  due  to  the  nature  of 
state  relationship  under  the 

ion  of  a  regulatory 
( nalysis  would  constitute 
into  the  economic 
reasonabletiess  of  state  action.  The  Act 
to  base  its  actions 
SIPs  on  such  grounds. 
Ele^ric  Co.  v.  U.S.  EPA,  427  U.S. 
(1976);42U.S.C. 


entities, 
the  federal 
Act,  prepa^t 
flexibility 
federal  inquiry 


55-65 


forbids  EPi^ 
conceminf 
Union 
246, 25 
7410(a)(2) 

By  action 
the  EPA 
Regional 
determine 


dated  December  20,  1994. 
A  Iministrator  delegated  to  the 
A  dministrators  the  authority  to 
whether  ozone 
nonattainn  ent  areas  attained  the 
NA AQS.  T  le  Office  of  Management  and 
Budget  ha!  exempted  this  action  from 


Chesap  eake 

Hamptc  n 

James 

Newport 

Nortolk 

Poquoaon 

Portsmouth 

Suffolk 

Virginia 

Williamsburg 

York  C  )unty 


'  This  dat  5 
2  Howeve 

2l1(k)(10)(l}») 

182(b)(1). 


40CFR 
[TN  132-1 
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review  under  Executive  Order  12866. 
The  Regional  Administrator's  decision 
to  reclassify  the  Hampton  Roads  ozone 
nonattainment  area  from  marginal  to 
moderate  is  based  on  whether  it  has 
attained  the  NAAQS  by  its  attainment 
date,  pursuant  to  section  181  of  the  Act. 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations.  Ozone. 

Dated:  January  5,  1995. 
Peter  H.  Kostmayer, 
Regional  Administrator. 

40  CFR  part  81  is  amended  as  follows: 

Virginia— Ozone 


PART  81— {AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  In  §  81.347  the  "Virginia-Ozone" 
table  is  amended  by  revising  the  entry 
for  "Norfolk-Virginia  Beach-Newport 
News  (Hampton  Roads)  Area"  and  all  of 
the  subentries  to  read  as  follows: 

§81.347    Virginia. 


Designated  area 


Designation 


Classification 


Date' 


Type 


Date^ 


Type 


Norfolk-Virg  nia  Beach-Newport  News  {Hampton  Roads)  Area: 


ity  County 
News 


Beach 


1/6/92  Nonattainment  Mar.  20, 

1/6/92  Nonattainment  Mar.  20, 

1/6/92  Nonattainment  M^r.  20, 

1/6/92  Nonattainment  Mar.  20, 

1/6/92  Nonattainment  Mar.  20, 

1/6/92  Nonattainment  Mar.  20, 

1/6/92  Nonattainment  Mar.  20, 

1/6/92  Nonattainnf>ent  Mar.  20, 

1/6/92  Nonattainnnent  Mar.  20. 

1/6/92  Nonattainment  Mar.  20, 

1/6/92  Nonattainment  Mar.  20, 


19952 Moderate. 

19952 Moderate. 

19952 Moderate. 

19952 Moderate. 

19952 Moderate. 

19952 Moderate. 

19952 Moderate. 

19952 Moderate. 

19952 Moderate. 

19952 Moderate. 

19952 Moderate. 


is  Novemt)er  15,  1990,  unless  othenwise  noted.  ,       .,  ^         ..       ^  . 

the  effective  date  is  November  15,   1990  for  the  purposes  of  determining  the  scope  of  a    covered  area    under  section 
.  opt-in  under  section  21l(k)(6),  and  the  baseline  determination  of  the  15%  reduction  in  volatile  organic  compounds  under  section 
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Parts 


52  and  81 
-6787;  FRL-5133-7] 


Approval  and  Promulgation  of 
Impiemeritation  Plans  and  Designation 
of  Areas  1  or  Air  Quality  Planning 
Purposes;  State  of  Tennessee 


AGENCY: 
Agency 
ACTION: 


^vironmental  Protection 
rule. 


(EPA). 


F  nal : 


summary:  On  November  12. 1992,  the 
State  of  T  jnnessee  through  the 
Memphis  and  Shelby  County  Health 
Departme[it  (MSCHD),  submitted  a 
maintenai  ice  plan  and  a  request  to 
redesignae  the  Memphis  and  Shelby 
County  aiea  (classified  as  a  marginal 
nonattain  Tient  area)  from  nonattainment 
to  attainnient  for  ozone  (O1).  The  Oa 


nonattainment  area  specifically  consists 
of  Shelby  County.  Under  the  Clean  Air 
Act  as  amended  in  1990  (CAA). 
designations  can  be  changed  if  sufficient 
data  are  available  to  warrant  such 
changes  and  the  redesignation  request 
satisfies  the  criteria  set  forth  in  the  CAA 
for  redesignations.  In  this  action,  EPA  is 
approving  the  State  of  Tennessee's 
submittal  because  it  meets  the 
maintenance  plan  and  redesignation 
requirements.  The  approved 
maintenance  plan  will  become  a 
federally  enforceable  part  of  the  SIP  for 
the  Memphis  and  Shelby  County  area. 

On  January  15,  1993.  in  a  letter  from 
Patrick  M.  Tobin  to  Governor  Ned 
McWherter.  the  EPA  notified  the  State 
of  Tennessee  that  the  EPA  had  made  a 
finding  of  failure  to  submit  required 
programs  for  the  nonattainment  area. 
EPA's  redesignation  of  the  Memphis 
and  Shelby  County  area  to  attainment 


abrogates  those  requirements  for  this 
cirea. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  February  16,  1995. 
ADDRESSES:  Copies  of  the  redesignation 
request  and  the  State  of  Tennessee's 
submittal  are  available  for  public  review 
during  normal  business  hours  at  the 
following  locations.  EPA's  technical 
support  document  (TSD)  is  available  for 
public  review  during  normal  business 
hours  at  the  EPA  addresses  listed  below 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  SUeet.  SW, 
Washington.  DC  20460. 
Environmental  Protection  Agency. 
Region  4,  Air  Programs  Branch,  345 
Courtland  Street  NE,  Atlanta.  GA 
30365. 
Memphis  and  Shelby  County  Health 
Department,  814  Jefferson  Avenue, 
Memphis,  Tennessee  38105. 


FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Borel  of  the  EPA  Region  4  Air 
Programs  Branch  at  (404)  347-3555.  e.xt. 
4197  and  at  the  Region  4  address. 
SUPPLEMENTARY  INFORMATION:  On 
November  15.  1990.  the  Clean  Air  Act 
Amendments  of  1990  were  enacted. 
(Pub.  L.  101-549. 104  Stat.  2399. 
codified  at  42  U.S.C.  7401-7671q). 
Under  section  107(d)(1).  in  conjunction 
with  the  Governor  of  Tennessee.  EPA 
designated  the  Memphis  and  Shelby 
County  area  as  nonattainment  because 
the  area  violated  the  O3  standard  during 
the  period  from  1987  through  1989. 
Furthermore,  upon  designation,  the 
Memphis  and  Shelby  County  area  was 
classified  as  marginal  under  section 
181(a)(1).  (See  56  FR  56694  (Nov.  6, 
1991)  and  57  FR  56762  (Nov.  30.  1992). 
codified  at  40  CFR  81.343.) 

The  Memphis  and  Shelby  County  area 
more  recently  has  ambient  monitoring 
data  that  show  no  violations  of  the  O3 
National  Ambient  Air  Quality  Standards 
(NAAQS).  during  the  period  from  1990 
through  1992.  Therefore,  in  an  effort  to 
comply  with  the  CAA  and  to  ensure 
continued  attainment  of  the  NAAQS,  on 
November  12,  1992,  the  State  of 
Tennessee  submitted  for  parallel 
processing  an  O3  maintenance  SIP  for 
the  Memphis  and  Shelby  County  area 
and  requested  redesignation  of  the  area 
to  attainment  with  respect  to  the  Oi 
NAAQS.  On  May  14,  1993,  the  MSCHD 
submitted  evidence  that  a  public 
hearing  was  held  on  the  requests  to 
redesignate  Memphis  and  Shelby 
County  from  nonattainment  of  the 
NAAQS  for  O3  to  attainment  of  the 
NAAQS  for  this  pollutant.  In  addition, 
there  have  been  no  violations  reported 
for  the  1993  Oj  season.  The  revised 
request  for  redesignation  submittal  was 
approved  by  the  TN  Air  Pollution 
Control  Board  on  March  9, 1994.  The 
EPA  reviewed  this  request  for  revision 
of  the  federally  approved  SIP  and  found 
it  to  be  in  conformance  with  the 
requirements  of  the  1990  CAA.  EPA 
therefore  published  a  notice  to  approve 
the  revisions  without  prior  proposal  (59 
FR  39692,  August  4,  1994). 

In  that  final  rulemaking,  EPA  advised 
the  public  that  the  effective  date  of  the 
action  was  deferred  for  60  days  (until 
October  3.  1994),  to  provide  an 
opportunity  to  submit  comments.  EPA 
announced  that  if  such  comments  were 
received  within  30  days  (by  September 
6, 1994).  the  action  would  be  withdrawn 
by  publishing  a  subsequent  document 
that  would  withdraw  the  final  action. 
All  public  comments  received  would 
then  be  addressed  in  a  subsequent  final 
rule  based  on  the  59  FR  39692  notice 
(A'.igu.st  4, 1994)  serving  as  the  proposed 


rule.  The  EPA  also  announced  that  it 
would  not  institute  a  second  comment 
period  on  this  action.  Adverse 
comments  were  received  on  the  59  FR 
39692  notice  (August  4. 1994).  prior  to 
the  September  6.  1994,  deadline. 
Accordingly,  EPA  withdrew  the  direct 
final  notice  on  October  26. 1994.  (59  FR 
53741')  and  is  hereby  addressing  those 
adverse  comments  in  this  final  rule. 

The  commenter,  representing  the 
Utah  Chapter  of  the  Sierra  Club, 
contends  that  EPA  should  not  approve 
the  Memphis/Shelby  County 
maintenance  plan  or  the  redesignation 
of  the  area  to  attainment  for  O3.  The 
commenter  had  two  specific  comments. 

Comment  1:  In  the  first  comment,  the 
commenter  states  that  "EPA  is  acting 
contrary  to  their  own  guidelines  by 
accepting  the  acknowledged  increase  in 
NOx  emissions  from  the  baseline  1990 
inventory  for  this  area."  [Nitrogen 
Oxides  (N0\)1  The  commenter  also 
believes  that  "EPA  must  at  the  very  least 
firmly  adhere  to  their  guidelines  for 
redesignation  of  areas  to  attainment  and 
to  not  allow  future  emission  inventories 
to  exceed  the  attainment  inventory." 

Response  to  Comment  1:  The  Agency 
recognizes  the  legitimacy  of  the 
commenter's  first  concern.  Prior  to  the 
publication  of  the  August  4, 1994. 
Federal  Register  notice,  the  Agency 
considered  this  particular  issue  in 
depth.  In  the  August  4.  1994.  notice,  in 
column  one,  page  39696.  it  is 
recognized  that  the  data  submitted  for 
1993  showed  a  higher  level  of  NOx 
emissions  than  the  base  year.  However, 
as  also  stated  in  that  notice,  the 
Memphis/Shelby  County  nonattainment 
area  was  still  in  attainment  during  1993. 
All  future  years"  NOx  emissions  data  are 
below  the  1993  level,  therefore, 
continued  attainment  is  expected.  The 
projected  1993  emissions  closely 
approximated  actual  1993  data.  The 
NOx  levels  projected  for  1996  and  1999. 
although  higher  than  the  base  year 
levels,  are  significantly  lower  than  the 
1993  levels,  which,  as  noted  previously, 
did  not  cause  a  violation  of  the 
standard.  The  projected  levels  for  2002 
and  2004  are  less  than  the  attainment 
year.  The  Agency  believes  that  the 
emissions  projections  demonstrate  that 
the  area  will  continue  to  maintain  the 
0^  NAAQS  because  this  area  achieved 
attainment  primarily  through  Volatile 
Organic  Compounds  (VOC)  controls  and 
reductions.  Further  VOC  projections 
continue  to  show  a  decrease  and  NOx 
projef;tions  show  a  decrease  beyond 
1993.  a  year  in  which  the  standard  was 
attained. 

Comment  2:  In  the  second  comment, 
the  commenter  expressed  concern  that 
"NOx  emissions  in  particular  are  treated 


as  an  insignificant  issue"  and  that,  in 
the  assessment  of  how  well  the 
Tennessee  proposal  meets  criteria  four 
(The  Air  Quality  Improvement  must  be 
Permanent  and  Enforceable),  "there  is 
no  mention  of  NOx"  and  the 
"discussion  is  only  of  VOC  emissions." 

Response  to  Comment  2.  EPA  has  not 
treated  NOx  emissions  as  insignificant. 
EPA  has  considered  NOx  emissions  and 
their  impact  fully  in  reviewing  this 
redesignation  request.  EPA  believes, 
however,  that  the  emissions  projections 
for  NOx  and  VOCs  provide  an  adequate 
demonstration  of  maintenance  in  light 
of  the  fact  that  the  Memphis/Shelby 
County  Area  continued  to  attain  the 
ozone  standard  in  1993  notwithstanding 
the  projected  increase  of  NOx  emissions 
in  that  year.  As  explained  above  NOx 
emissions  are  not  projected  to  increase 
above  1993  levels:  they  are  projected  to 
decline  after  1993  to  levels  below  the 
1990  baseline  year. 

Furthermore,  although  EPA  did  not 
refer  to  them  in  the  earlier  Federal 
Register  notice.  NOx  reductions  have 
occurred  as  a  result  of  the 
implementation  of  the  federal  motor 
vehicle  control  program  and  I/M 
program  in  the  Memphis/Shelby  County 
Area.  Fleet  turnover  in  future  years  to 
cleaner  vehicles  will  result  in  further 
NOx  reductions.  Most  of  the  reductions 
that  have  occurred  in  the  Memphis/ 
Shelby  County  area,  however,  have  been 
VOC  reductions  and  it  has  been  reliance 
primarily  on  VOC  reductions  that  is 
responsible  for  attainment  of  the 
standard  in  this  area. 

In  addition.  EPA  notes  that,  as 
described  in  the  earlier  notice  regarding 
the  Memphis  redesignation.  one  of  the 
contingency  measures  in  the 
contingency  plan  is  the  development 
and  implementation  of  NOx 
requirements  for  stationan*'  fuel  burning 
sources.  Thus,  in  the  event  that  NOx 
emissions  presented  a  problem  during 
the  maintenance  period  that  caused  a 
violation  to  occur,  a  NOx-specific 
measure  has  already  been  incorporated 
in  the  contingency  plan.  However,  it 
should  be  noted  that  the  Memphis/ 
Shelby  County  area  is  classifieJd  as 
marginal  for  63  attainment.  The  CAA 
does  not  mandate  reductions  of  NOx  in 
marginal  nonattainment  areas,  only  in 
areas  classified  as  moderate  and  above. 
Therefore,  the  Agency  cannot  require 
reductions  in  NOx  emissions  as  a 
requirement  for  redesignation  to      ^ 
attainment  for  0<  in  marginal  areas  such 
as  Memphis/Shelby  County. 

Finally.  EPA  notes  that  this  action 
does  not  result  in  the  continued 
postponement  of  reductions  of  NOx 
emissions  in  this  country-.  This  action 
concerns  only  the  Memphis/Shelby 
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County  area  and,  in  any  event,  further 
NOx  reducti  ens  are  projected  to  occur 
even  in  this  area. 

After  additional  review  of  this 
proposed  redesignation  in  light  of  the 
commenteri  concerns,  the  Agency 
concludes  tiat  this  area  should  be 
redesignated  to  attainment  for  ozone. 

Final  Actios 

In  this  finkl  action,  EPA  is  approving 
die  Memphis  and  Shelby  County  O3 
maintenance  plan,  including  the  1990 
base  year  eipission  inventory,  because  it 
meets  the  requirements  of  section  175 A. 
hi  addition,  the  EPA  is  redesignating  the 
Memphis  ai  id  Shelby  County  area  to 
attainment  or  O3  because  the  State  of 
Tennessee  1  las  demonstrated 
compliance  with  the  requirements  of 
section  107  d)(3)(E)  for  redesignation. 
This  action  stops  the  sanctions  and 
federal  imp  ementation  plan  clocks  that 
were  triggeied  for  the  Memphis  and 
Shelby  Couity  area  by  the  January  15, 
1993.  findii  iRS  letter. 

The  OMI  has  exempted  these  actions 
from  reviev  under  Executive  Order 
12866. 

Nothing  i  n  this  action  should  be 
construed  a  s  permitting  or  allowing  or 
establishini ,  a  precedent  for  any  future 
request  for  -evision  to  any  SIP.  Each 
request  for  -evision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  ai  d  regulatory  requirements. 

The  Oi  S  P  is  designed  to  satisfy  the 
requiremer  ts  of  part  D  of  the  CAA  and 
to  provide  or  attainment  and 
maintenani  e  of  the  O3  NAAQS.  This 
final  redesi  Ration  should  not  be 
interpreted  as  authorizing  the  State  of 
Tennessee  [o  delete,  alter,  or  rescind 
any  of  the  '  /OC  or  NOx  emission 
limitations  and  restrictions  contained  in 
the  approvjd  O3  SIP.  Changes  to  O3  SIP 
VOC  reguliitions  rendering  them  less 
stringent  tl  an  those  contained  in  the 
EPA  appro  i/ed  plan  cannot  be  made 
unless  a  re  /ised  plan  for  attainment  and 
maintenan  :e  is  submitted  to  and 
approved  I  y  EPA.  Unauthorized 
relaxations ,  deletions,  and  changes 
could  resu  t  in  a  finding  of 
nonimpler  lentation  [section  179(a)  of 
the  CAA]  c  r  in  a  SIP  deficiency  call 
made  purs  aant  to  sections  110(a)(2)(H) 
and  nO(k)oftheCAA. 

Under  ti  e  Regulatory  Flexibility  Act, 
5  U.S.C.  6(  0  et  seq..  EPA  must  prepare 


JMI 


a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

Redesignation  of  an  area  to  attainment 
under  section  107(d)(3)(E)  of  die  CAA 
does  not  impose  any  new  requirements 
on  small  entities.  Redesignation  is  an 
action  that  affects  the  status  of  a 
geographical  area  and  does  not  impose 
any  regulatory  requirements  on  sources. 
The  Administrator  certifies  that  the 
approval  of  the  redesignation  request 
will  not  affect  a  substantial  number  of 
small  entities. 

Under  section  307(b)(1)  of  die  CAA, 
42  U.S.C.  7607(b)(1),  petitions  for 
judicial  review  of  this  action  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
March  20, 1995.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  die  CAA,  42  U.S.C.  7607 
(b)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Air  pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 

40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  December  23, 1994. 
Patrick  M.  Tobin. 
Acting  Regional  Administrator 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  7401-7671q. 

Subpart  RR— Tennessee 

2.  Section  52.2220  is  amended  by 
adding  paragraph  (c)(122)  to  read  as 
follows: 

§  52.2220    Identification  of  plan. 

.►•*** 

(c)  *   *   * 

(122)  The  maintenance  plan  and 
emission  inventory  for  the  Memphis 
and  Shelby  County  Area  which  includes 
Shelby  County  and  the  City  of  Memphis 
submitted  by  the  Tennessee  Department 
of  Environment  and  Conservation  on 
November  12,  1992,  and  March  31. 
1994,  as  part  of  the  Tennessee  SIP. 

(i)  Incorporation  by  reference. 

(A)  Amendment  to  the  Original 
Submittal  of  Nonregulatory  Amendment 
to  State  Implementation  Plan  for  Shelby 
County  Redesignation  from 
Nonattainment  to  Attainment 
Classification  for  Ozone  submitted 
March  31. 1994,  and  prepared  by  the 
Memphis  and  Shelby  County  Health 
Department.  Pollution  Control  Section 
for  the  Tennessee  Department  of 
Conservation.  The  effective  date  is 
March  9, 1994.  for  the  following 
provisions: 

Section  I — Requirement  One — Air 
Quality  Data  Shows  Area  Meets 
NAAQS 
Section  IV— Requirement  Four- 
Maintenance  Plan 
Attachment  F: 
Shelby  County  Emission  Projections 
Volatile  Organic  Compounds 
(Summer  Season) 
Shelby  County  Emission  Projections 
1990-2004  Nitrogen  Oxides 
(Summer  Season) 
(ii)  Other  material.  None. 

PART  81— [AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42. U.S.C.  7401-7671q. 

2.  Section  81.343.  is  amended  by 
revising  the  attainment  status 
designation  table  for  ozone  to  read  as 
follows: 

§81.343    Tennessee. 


Tennessee— Ozone 

Designated  area 

Designation 

Classificatxxi 

Date' 

Type 

Date' 

Type 

Nashville  Area: 

Davidson  County  

Nonattainment _ 

Nonattainment 

Moderate. 
Moderate 
Moderate. 
Moderate. 
Moderate 

Rutherford  County  

Sumner  County 

Nonattainment  ....^ 

Nonattainment 

Williamson  County 

Wilson  County  

Rest  of  State 

UnclassifiaWe/Attainment. 

Anderson  County 

Bedford  County 

• 

Benton  County 

Bledsoe  County 

Blount  County 

Bradley  County 

Campbell  County 

- 

Cannon  County 

Canoll  County 

Carter  County 

Cheatham  County 

Chester  County 

Claiborne  County 

Clay  County 

Cocke  County 

Coffee  County 

Crockett  County 

' 

Cumberland  County 

DeKalb  County 

Decatur  County 

Dickson  County 

Dyer  County 

Fayette  County 

. 

Fentress  County 

Franklin  County 

Gibson  County 

Giles  County 

_ 

Grainger  County 

Greene  County 

, 

Grundy  County 

Hamblen  County 

Hamilton  County 

Hancock  County 

- 

Hardeman  County 

Hardin  County 

Hawkins  County 

- 

Haywood  County 

Henderson  County 

Henry  County 

Hickman  County 

Houston  County 

Humphreys  County 

Jackson  County 

Jefferson  County 

- 

Johnson  County 

Knox  County  

10/27/93 
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Tennessee— Ozone— Continued 


Designated  area 


Lake  C  junty 
Lauden  lale  County 
Lawren  »  County 
Lewis  C  bounty 
Lincoln  County 
Loudon  County 
Macon  County 
Madiso  ^  County 


County 


Marsha  II  County 
Maury  i^ounty 
McMini  I  County 
McNair  f  County 
Meigs  I  bounty 
Monro4  County 
Montgomery  County 
Moore  County 
Morgarj  County 
Obion  County 
Overto  1  County 
Perry  ( bounty 
Pickett  County 
Polk  C  )unty 
Putnar  i  County 
Rhea  ( lounty 
Roane  County 
Rot)ert^on  County 
Scott  County 
Sequatchie  County 


Designation 


Date' 


Type 


Sevier 
Shelby 
Smith 


County 
County 
"ounty 


Stewai  t  County 
Sulliva  T  County 


Tipton 


Trous<  ale  County 
Unicoi  County 
Union  County 
Van  B  jren  County 
Wan-e  i  County 
Wash!  igton  County 
Wayn<  County 
WeakI  ;y  County 
White  County 


This  da  te  is  November  15,  1990,  unless  otherwise  noted. 


[FR  Doc. 
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Feb.  16,  1995. 


County 


DEPART  *Em  OF  THE  INTERIOR 
Bureau  qf  Land  Management 
43  CFR  f^ubllc  Land  Order  7111 

(AK-932-jl41<M)0;  AA-6639) 

Withdrawal  of  Public  Lands  for  Pauloff 
Harbor  Village  Selection;  Alaska 

agency:  pureau  of  Land  Management. 

Interior. 

ACTION:  I^ubiic  Land  Order. 


SUMMARY:  This  order  withdraws 
12.610.90  acres  of  public  lands  located 
within  the  Alaska  Peninsula  National 
Wildlife  Refuge  or  the  Alaska  Maritime 
National  Wildlife  Refuge,  from  all  forms 
of  appropriation  under  the  public  land 
laws,  including  the  mining  and  mineral 
leasing  laws,  pursuant  to  Section 
22(j)(2)  of  the  Alaska  Native  Claims 
Settlement  Act.  This  action  also  reserves 
the  lands  for  selection  by  the  Sanak 
Corporation,  the  village  corporation  for 
Pauloff  Harbor.  This  withdrawal  is  for  a 
period  of  120  days;  however,  any  lands 
selected  shall  remain  withdrawn  by  the 
order  until  they  are  conveyed.  Any 
lands  described  herein  that  are  not 
selected  by  the  corporation  will  remain 
withdrawn  as  part  of  the  Alaska 
Peninsula  National  Wildlife  Refuge  or 


Classification 


Date' 


Type 


the  Alaska  Maritime  National  Wildlife 
Refuge,  pursuant  to  the  Alaska  National 
Interest  Lands  Conservation  Act,  and 
will  be  subject  to  the  terms  and 
conditions  of  any  withdrawal  of  record. 
EFFECTIVE  DATE:  January  17,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
A.  Wolf.  BLM  Alaska  State  Office,  222 
W.  7th  Avenue,  No.  13,  Anchorage, 
Alaska  99513-7599, 907-271-5477. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
22(j)(2)  of  the  Alaska  Native  Claims 
Settlement  Act,  43  U.S.C.  1621(j)(2) 
(1988).  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands 
located  within  the  Alaska  Peninsula 
National  Wildlife  Refuge  or  the  Alaska 
Maritime  Wildlife  Refuge,  are  hereby 
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withdrawn  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  and  mineral 
leasing  laws,  and  are  hereby  reserved  for 
selection  under  Section  12  of  the  Alaska 
Native  Claims  Settlement  Act.  43  U.S.C. 
1611  (1988).  by  the  Sanak  Corporation, 
the  village  corporation  for  Pauloff 
Harbor: 

Seward  Meridian 

T.  53  S.,  R.  68  W., 

Sees.  3.  4,  5,  8,  9, 10. 15, 16,  20,  and  21 
T  52  S.,  R.  70  W.. 

Sees.  17  to  20,  inclusive. 
T  52  S..  R.  71  W.. 

Sees.  9, 10. 13  to  16,  inclusive,  sees.  21  to 
24.  inclusive,  and 

Sees.  26  to  32,  inclusive. 
T  53  S..  R.  73  VV., 

Sees.  33  and  34. 

• 

The  areas  described  aggregate  12,610.90 
acres. 

2.  Prior  to  conveyance  of  any  of  the 
lands  withdrawn  by  this  order,  the 
lands  shall  be  subject  to  administration 
by  the  Secretary  of  the  Interior  under 


applicable  laws  and  regulations,  and  his 
authority  to  make  contracts  and  to  grant 
leases,  permits,  rights-of-way,  or 
easements  shall  not  be  impaired  by  this 
withdrawal. 

3.  This  order  constitutes  final 
withdrawal  action  by  the  Secretary-  of 
the  Interior  under  Section  22(j)(2)  of  the 
Alaska  Native  Claims  Settlement  Act,  43 
U.S.C.  1621(j)(2)  (1988),  to  make  lands 
available  for  selection  by  the  Sanak 
Corporation,  to  fulfill  the  entitlement  of 
the  village  for  Pauloff  Harbor  under 
Section  12  and  Section  14(a)  of  the 
Alaska  Native  Claims  Settlement  Act.  43 
U.S.C.  1611  and  1613  (1988). 

4.  This  withdrawal  will  terminate  120 
days  from  the  effective  date  of  this 
order;  provided,  any  lands  selected  shall 
remain  withdrawn  pursuant  to  this 
order  until  conveyed.  Any  lands 
described  in  this  order  not  selected  by 
the  corporation  shall  remain  withdrawn 
as  part  of  the  Alaska  Peninsula  National 
Wildlife  Refuge  or  the  Alaska  Maritime 
National  Wildlife  Refuge,  pursuant  to 


Sections  302(1).  303(1),  and  304(c)  of 
the  Alaska  National  Interest  Lands 
Conservation  Act,  16  U.S.C.  668(dd) 
(1988):  and  will  be  subject  to  the  terms 
and  conditions  of  any  other  withdrawal 
of  record. 

5.  It  has  been  determined  that  this 
action  is  not  expected  to  have  any 
significant  effect  on  subsistence  uses 
and  needs  pursuant  to  Section  810  of 
the  Alaska  National  Interest  Lands 
Conservation  Act.  16  U.S.C.  3120(c) 
(1988)  and  this  action  is  exempted  from 
the  National  Environmental  Policv  Act 
of  1969.  42  U.S.C.  4321  note  (1988).  by 
Section  910  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  43 
U.S.C.  1638  (1988). 

Dated:  Januan,' 4. 1995. 
Bob  Aimstrong, 

Assistant  Secrptury-  of  the  Interior 
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"his  document  proposes  the 
a  new  airworthiness 
that  is  applicable  to 
FoHker  Model  F28  Mark  0100 
This  proposal  would 
\isual  inspection  to  verify 
clefrance  between  the  engine 
line  and  the  hydraulic  line 
i  ireas.  and  replacement  of 
lel  lines.  This  proposed  AD 
require  installation  of 
clamps  on  the  out  line  of  the 
in  certain  cases.  This 
prompted  by  a  report 
that  fuel  was  found  leaking 
;-hand  wheel  bay  on  one 
.  to  chafing  of  the  fuel 
.  The  actions  specified  by  the 
\D  are  intended  to  prevent 
,  which  could  result  in  fuel 
subsequently,  lead  to  a 
hazard  and  engine  fuel 


(iOD) 


36  r 

is 


rght- 
diei 


ins 


aiid, 
f  re 


Co  nments  must  be  received  by 


::7,  1995 


ol 


Submit  comments  in 
the  Federal  Aviation 
Administration  (FAA),  Transport 
Mrectorate.  ANM-103. 
Rules  Docket  No.  94-NM- 
601  Lind  Avenue.  SVV., 
Vfashington  gSo'sS^OSB. 

may  be  inspected  at  this 
tetween  9:00  a.m.  and  3:00 
Moiiday  through  Friday,  except 
h  jlidays. 

information  referenced  in 
rule  mav  be  obtained  from 
Aircraft  USA,'lnc..  1199  North 
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seri'ice  : 
posed 


Fairfax  Street.  Alexandria.  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin.  Aerospace  Engineer, 
Standardization  Branch.  ANM-113. 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the. Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  \yill  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  •'Comments  to 
Docket  Number  94-NM-250-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-250-AD  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Rijksluchtvaartdienst  (RLD). 
which  is  the  airworthiness  authority  for 


the  Netherlands,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  The  RLD  advises  that, 
during  a  pre-fiight  walk-around 
inspection,  fuel  was  found  leaking  from 
the  right-hand  wheel  bay  on  a  Model 
F28  Mark  0100  series  airplane. 
Investigation  revealed  that  a  fuel  supply 
line  had  been  chafed  through.  The  cause 
of  such  chafing  has  been  attributed  to 
the  fuel  line  rubbing  against  a  hydraulic 
line  connecting  union.  This  condition,  if 
not  corrected,  could  resuh  in  fuel 
leakage,  and.  subsequently,  lead  to  a 
possible  fire  hazard  and  engine  fuel 
depravation. 

Fokker  has  issued  Service  Bulletin 
SBFlOO-28-026.  dated  March  12, 1993. 
which  describes  procedures  for  a  one- 
time visual  inspection  to  verify  proper 
clearance  between  the  engine  fuel 
supply-line  and  the  hydraulic  line  in 
zones  631  and  531  It  also  provides 
procedures  for  an  inspection  to  detec:i 
damage  of  fuel  fines,  and  replacement  of 
damaged  fuel  lines.  This  service  bulletin 
also  describes  procedures  for 
installation  of  two  additional  clamps  on 
the  out  line  of  the  lift-dumper  in  cases 
where  clearance  is  less  than  3mm  (0  118 
inch).  The  RLD  classified  this  service 
bulletin  as  mandatory  and  issued 
Netherlands  airworthiness  directive 
BLA  93-042  (A),  dated  March  22, 1993, 
in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
Netherlands. 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreem.ent.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  RLD  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  one-time  visual  inspection  to  verify 
proper  clearance  between  the  engine 
fuel  supply-fine  and  the  hydraulic  lino 


in  zones  631  and  531.  It  would  also 
require  an  inspection  to  detect  damage 
of  fuel  lines,  and  replacement  of 
damaged  fuel  lines.  This  proposed  AD 
would  also  require  installation  of  two 
additional  clamps  on  the  out  line  of  the 
lift-dumper  in  cases  where  clearance  is 
less  than  3mm  (0.118  inch)  and  no 
damage  is  detected  on  the  fuel  lines. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

The  FAA  estimates  that  83  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $4,980, 
or  $60  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  fiifure  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  nile"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  3ff 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety 

The  Proposed  AmendmenT 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1 .  The  authority  citation  fbr  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker  DGck«t  94-NM-250-AD. 

Applicability  Model  F2»  Mark  0100  series 
aiqjlanes.  serial  numbers  11244  through 
11438  inclusive,  certificated  in  any  category 

Note  1:  This  AD  applies  to  each  airplane- 
identified  in  thi*  pre«;eding  applicability 
provision,  regardless  of  whether  it  has  been 
modjfied.  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  xs  affected,  the 
ovvner/eperator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  mav  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD  In  no 
case  does  the  presence  of  any  modifitaticn, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously 

To  prevent  chafing  of  the  hiel  supply  line. 
which  could  result  in  fuel  leakage,  and, 
subsequently,  lead  to  a  p)ossible  fire  hazard 
and  engine  hiel  depravation,  accomplish  the 
following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  perform  a  visual  inspection  to 
verify  proper  clearance  between  ttte  engine 
fuel  supply-line  and  the  hydraulic  line  in 
zones  631  and  531  and  to  delect  damage'of 
the  fuel  supply-line,  in  accordance  with 
Fokker  Service  Bulletin  SBFlOO-28-026, 
dated  .Vfarch  12. 1993. 

(1)  If  the  clearance  is  found  to  be^3mm 
(0.118  inch)  or  more  and  no  damage  is  found, 
no  further  action  is  required  by  this  AD. 

(2)  If  the  clearance  is  found  to  be  3mm  or 
more  and  damage  is  found,  prior  to  fiirther 
flight,  replace  the  damaged  fuel  line  in 
accordance  with  the  service  bulletin. 

(3)  If  the  clearance  is  found  to  be  less  than 
3mm  and  no  damage  is  found,  within  6 
months  after  the  effective  date  of  this  AD, 
install  2  additional  clamps  on  the  out  line  of 
the  lift-dumper,  in  accordance  with  the 
service  bulletin. 

(4)  If  the  clearance  is  found  to  be  less  than 
3mm  and  damage  is  found,  prior  to  further 
flight,  replace  the  damaged  fuel  lioB.  and 
install  2  additional  clamps  on  the  out  line  of 
the  lift-dumper,  in  accordance  with  the 
service  bulletin. 


(b)  An  alternative  method  of  compliante  or 
adjustment  of  the  compliam-e  time  that 
pnnides  an  acceptable  level  of  safety  m;iy  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANVI-113.  KA.^. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  .Manager,  Standardization 
Br.imh,  A.NM-113. 

Note  2:  Information  concerning  Ihn 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
AN.M-113. 

(t)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21 199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.1»7 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Wa»hingtoa,  oa^nuary- 
10,  1995 

Darrell  M.  Pederson, 

Acting  .Manager.  Tmasport  Airplane 
Directorate.  Aircraft  Certification  Sen/im. 
jFR  Doc.  95-1055  Filed  1-13-95;  8:45  ami 
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14  CFR  Part  257 

[Docket  Nos.  49702  and  48710;  Notice  95- 
1] 

RIN  2105-AC10 

Disclosure  of  Code-Sharing 
Arrangements  and  Long-Term  \Wet 
Leases 

AGENCY:  DeparLment  of  Transportation; 
Office  of  the  .Secretary. 
ACTION:  Suppleraentarv  Notice  of 
Proposed  Rulemaking  (SNPRM). 

SUMMARY:  This  document  proposes 
modifications  to  a  recent  notice  of 
proposed  rulemaking  ("NPRM").  The 
NPRM  proposed  to  strengthen  the 
Department's  current  rules  requiring- 
that  consumers  be  notified  of  the 
existence  of  a  code-sharing  arrangement 
or  long-term  wet  lease.  In  these 
operations,  the  operator  of  the  aircraft 
differs  from  the  airline  in  whose  name 
the  transportation  was  sold.  The 
modification  proposed  here  would 
require  that  the  corporate  name  of  the 
transporting  carrier  be  disclosed.  This 
action  is  being  taken  in  response  to 
comments  filed  to  the  NPRM. 
DATES:  The  Department  requests 
comments  by  February  16. 1995.  Tl,e 
Department  will  consider  late-filed 
comments  only  to  the  extent  practicable. 
ADDRESSES:  Comments  should  be  sent  t«i 
the  Docket  Section.  Docket  No.  49702, 
Department  of  Transportation,  400  7th 
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Street  SW.jRooni  4107,  Washington,  DC 
20590.  To  facilitate  consideration  of  the 
comments,  we  ask  commenters  to  file 
twelve  cop  es  of  each  comment.  We 
encourage  :ommenters  who  wish  to  do 
so  also  to  s  ibmit  comments  to  the 
Departmen  t  through  the  Internet;  our 
Internet  address  is 
dot_dockats@postmaster.dot.gov  ' 
Note,  how(  ver.  that  at  this  time  the 
Departmer  t  considers  only  the  paper 
copies  file( :  with  the  Docket  Section  to 
be  the  offi(  ial  comments.  Comments 
will  be  ava  liable  for  inspection  at  this 
address  frcm  9:00  a.m.  to  5:00  p.m., 
Monday  th  rough  Friday  Commenters 
who  wish  he  Department  to 
acknowlec  ge  the  receipt  of  their 


should  include  a  stamped. 


comments 

self-addres  sed  postcard  with  their 
comments  The  Docket  Section  will 
date-stam{  the  postcard  and  mail  it  back 
to  the  com  menter 


FURTHER  INFORMATION  CONTACT: 

Snyder  or  Laura  Trejo,  Office 
International  Law,  Office  of  the 
Counsel,  U.S.  Department  of 
400  7th  Street  SW., 
101 05,  Washington.  DC  20590. 


FOR 

Patricia  N 

of 

General 

Transportation 


Room 
(202) 


366-9183. 


SUPPLEMEf  ITARY  INFORMATION: 

Backgroui  id 

The  Dej  artment  issued  a  Notice  of 
Proposed  Rulemaking  (NPRM).  59  FR 
40836  (At  gust  10, 1994),  seeking 
comments  on  a  proposed  rule  to 
strengther  the  disclosure  of  code- 
sharing  ar  -angements  and  long-term  wet 
leases.  In  i  :ode-sharing  arrangements 
and  long-term  wet  leases,  the  operator  of 
a  flight,  01  "transporting  carrier,"  differs 
from  the  airline  in  whose  name  the 
transports  tion  is  sold.  The  NPRM 
proposed,  inter  alia:  (1)  to  require  ticket 
agents  (in  ;luding  travel  agents)  doing 
business  i  n  the  United  States  and 
foreign  ai:  ■  carriers,  as  well  as  U.S.  air 
carriers,  ti )  provide  notice  in  schedules 
and  in  an  r  direct  oral  communication 
with  cons  umers  that  the  transportation 
they  are  c  jnsidering  purchasing  will  be 
provided  Dy  an  airline  different  from  the 
airline  ho  ding  out  the  transportation, 
and  to  dis  close  the  identity  of  the  airline 
that  will  iictually  operate  the  aircraft; 
and  (2)  for  tickets  issued  in  the  United 
States,  to  require  U.S.  and  foreign  air 
carriers  a  id  ticket  agents  (including 
travel  age  tits)  to  provide  written  notice 
of  the  transporting  carrier's  identity  at 
the  time  ( if  sale  of  transportation 
involvinf  a  code-sharing  or  long-term 
wet-leasq  arrangement. 


'OurX. 
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e-mail  address  is  G=DOT/S=:dcK:kels/ 
i=hq/p=gov+dot/a=altmail/c=us. 


The  NPRM  stated  that  identifying  a 
transporting  carrier  by  a  network  name, 
such  as  "The  Delta  Connection,"  would 
be  acceptable  if  that  is  the  name  in 
which  the  service  is  generally  held  out 
to  the  public.  It  did  not  require  the 
notice  to  include  the  operator's 
corporate  name.  However,  the  NPRM 
reminded  airlines  and  ticket  agents  that 
the  proposed  rule  would  require 
disclosure  not  only  of  the  name  of  the 
transporting  carrier  or  network,  but  also 
of  the  fact  that  the  transporting  entity  is 
not  the  one  shown  on  the  ticket.  Since 
many  network  names  may  connote  a 
special  type  of  service  rather  than  a 
different  carrier,  the  NPRM  stated  that 
the  transporting  carrier  should  be 
identified,  for  example,  as  "our  affiliate. 
Northwest  Airlink."  In  addition,  since 
the  purpose  of  this  rule  is  to  prevent 
deception  and  to  avoid  consumer 
confusion,  the  NPRM  did  not  require  • 
disclosure  of  a  corporate  name  that  is 
not  the  name  used  by  the  carrier  to 
identify  itself  in  airports  or  in 
advertisements  and  that  would  thus 
mean  nothing  to  consumers. 

We  received  comments  and  reply 
comments  to  the  NPRM  from  ten  U.S. 
airlines  (Alaska  Airlines.  Inc..  American 
Airlines.  Inc..  Continental  Airlines.  Inc.. 
Delta  Air  Lines,  Inc.,  Frontier  Airlines, 
Inc.,  Northwest  Airlines,  Inc., 
Southwest  Airlines,  Co..  Trans  World 
AirUnes.  United  Air  Lines.  Inc..  and 
USAir.  Inc.),  eight  foreign  airlines 
(Aerovias  de  Mexico,  S.A.  de  C.V., 
British  Airways,  Qantas  Airways 
Limited,  SwissAir,  LTU  Lufttransport- 
Untemehmen  GmbH.  &  Co.  KG,  British 
Midland  Airways,  Ansett  Australia 
Holdings,  and  LanChile),  four 
associations  (International  Association 
of  Machinists,  Regional  Airline 
Association,  International  Airline 
Passengers  Association,  and  National 
Air  Carrier  Association),  three  CRS 
vendors  (Galileo  International 
Partnership,  Worldspan,  and  System 
One  Information  Management,  Inc.), 
nine  travel  agent/industry  groups 
(Action  6,  Admiral  Travel  Bureau. 
American  Automobile  Association, 
American  Society  of  Travel  Agents, 
Mercury  Travel.  OmegaWorld  Travel, 
Rogal  Associates,  Township  Travel,  and 
USTravel).  and  five  other  groups  or 
individuals  (Americans  for  Sound 
Aviation  Policy,  the  City  of 
Philadelphia.  Donald  Pevsner,  the 
British  Embassy,  and  Congresswoman 
Rosa  De  Lauro). 

The  International  Airline  Passenger 
Association.  Americans  for  Sound 
Aviation  Policy  (ASAP),  and  Frontier 
argued  that  the  rule  should  require 
disclosure  of  the  name  of  the  actual, 
transporting  carrier  to  avoid  confusion 


between  the  network  name  and  the 
name  of  the  major  code-sharing  partner 
ASAP  claimed  that  the  commuter 
airlines'  aircraft,  seat  pitch,  comfort,  in- 
flight amenities,  and  cockpit  crews  age 
and  experience  are  inferior  to  those  of 
the  major  airlines  with  which  they 
connect.  To  ensure  that  passengers  are 
fully  informed  in  making  purchase 
decisions,  they  argue  that  the  corporate 
name  must  be  disclosed.  Frontier  also 
stated  that  major  carriers  typically  code- 
share  with  a  number  of  otherwise 
independent  commuter  carriers,  all  of 
which  operate  under  a  general  network 
name  such  as  United  Express.  Masking 
the  true  corporate  identities,  according 
to  Frontier,  in  accurately  suggests  that 
the  major  carrier  is  the  operator  of  the 
commuter  service.  Moreover,  Frontier 
noted  that  the  aircraft  operated  by  the 
commuter  carriers  var\'  among  the 
commuters  themselves. 

The  Regional  Airline  Association  and 
United  agreed  with  the  NPRM  that,  in 
disclosing  the  transporting  carrier  for 
purposes  of  this  rule,  it  should  be 
permissible  to  use  a  network  name  if 
that  is  the  name  in  which  the  service  is 
generally  held  out  to  the  public.  United 
argued  that  reprogramming  CRSs  to 
include  the  corporate  name  on  the 
primary  flight  display  screen  would 
require  considerable  effort  and  cost  In 
addition.  United  argued  that  the 
commuter's  corporate  name  is  readily 
available  to  interested  passengers  in 
existing  schedules  and  CRS  displays. 
According  to  United,  comments  seeking 
revisions  on  the  network-names- 
disclosure  policy  are  beyond  the  scope 
of  this  rulemaking,  because  the  NPRM 
did  not  propose  to  require  the  use  of 
corporate  names. 

Supplemental  Proposal 

Having  reviewed  these  comments,  the 
Department  has  reconsidered  its  earlier 
view  and  now  proposes  a  requirement 
that  the  corporate  name  itself  be 
disclosed  to  consumers  in  code-share 
and  long-term  wet  lease  operations.  By 
"corporate  name,"  we  mean  the  carrier's 
own  name,  rather  than  its  network 
name.  Thus,  for  example,  under  our 
new  proposal,  it  would  not  be 
acceptable  for  a  travel  agent  or  carrier  to 
identify  a  transporting  carrier  simply  as 
"United  Express."  The  purpose  of  the 
proposal  is  to  prevent  any 
misunderstanding  regarding  the 
separate  identity  of  the  transporting 
carrier  Our  proposal  should  help  to 
ensure  that  consumers  will  not  assume 
that  a  major  airline  is  the  transporting 
carrier  when  purchasing  transportation 
operated  by  one  of  its  regional  airline 
partners. 


The  Department  recognizes  that 
affiliated  carriers  operating  under  a 
network  name  sometimes  use  the  airport 
facilities  of  their  major  airline  partner, 
and  airport  signs  fi«quently  identify  the 
facilities  of  these  affiliated  carriers  only 
by  their  network  name.  Thus,  to  avoid 
confusion  among  passengers  arriving  at 
the  airport,  the  Department  expects 
airlines  and  ticket  agents  also  to 
disclose  the  network  name,  if  that  is  the 
name  in  which  service  is  generally  held 
out  to  the  public.  We  are  not  now 
proposing  to  require  disclosure  of  the 
network  name,  however,  because  we 
tentatively  believe  that  the  competitive 
benefits  of  promoting  the  network  name 
are  adequate  to  ensure  that  airlines  and 
travel  agents  will,  in  fact,  tell  passengers 
the  network  name.  We  solicit  comment 
on  whether  we  should  make  this  an 
explicit  requirement  in  the  final  rule. 

■Phe  Department  invit«s  specific 
comments  on  the  feasibility  and  costs  of 
implementation  of  this  proposal,  if  any 
Comments  discussing  the 
implementation  cost  must  be  supported 
by  data  and  economic  analyses. 

The  usual  60-day  comment  period  has 
been  reduced  to  30  days  because  the 
proposed  change  is  minor  and  because 
commenters  have  already  had  an 
opportunity  to  address  the  issue  in  the 
original  NPRM. 

Proposed  section  257.5,  in  revised 
form,  appears  immediately  below.  For 
convenience,  we  have  put  additions  in 
quotes  and  show  the  deletion  as  two 
asterisks  [*•]: 

Section  257.5    Notiee  Requirement 

(a)  Notice  in  schedules.  In  written  or 
electronic  schedule  informalion  provided:  by 
carriers  to  the  public,  the  Official  Airline 
Guides  and  comparable  publications,  and. 
where  applicable,  computer  reservalions 
systems,  carriers  involved  in  code-sharing 
arrangements  or  long-term  wet  leases  shall 
ensure  that  1**1  each  flight  in  scheduled 
passenger  air  transportation  on  which  the 
designator  code  is  not  that  of  the  transporting 
carrier  "is  identified  by  an  asterisk  or  other 
easily  identifiable  mark  and  that  infonnation 
disclosing  the  corporate  name  of  the 
transporting  carrier  is  also  provided." 

(b)  Oral  notice  to  prospective  consumers. 
In  any  directoral  corainunic:ation  with  a 
prosp)ective  consumer  concerning  a  flight 
that  is  part  of  a  coda-sharing  arrangement  or 
long-term  wet  lease,  a  ticket  agent  doing 
business  in  the  United  States  or  a  carrier 
shall  tell  the  consumer,  before  booking 
transportation,  that  the  transp>orting  carrier  is 
not  the  carrier  whose  designator  code  will 
appear  on  the  ticket  and  shall  identifv-  the 
transporting  carrier  "by  its  corporate  name." 

(c)  Written  notice.  At  the  time  of  sale,  each 
selling  carrier  or  ticket  agent  shall  provide 
each  caosumsr  of  scheduled  passenger  air 
transportation  sold  in  the  United  Slates  that 
involves  a  code-shaiing  arrangiiment  or  long- 
term  wet  lease  with  the  following  notice: 


(1)  If  an  itinerary  is  issued,  there  shall 
appear  in  conjunction  with  the  listing  of  any 
flight  segment  on  which  the  designator  code 
is  not  that  of  the  transporting  carrier  a  legend 
that  states  Operated  by'  followed  by  the 
"corporate"  name  of  the  transporting  carrier. 
In  the  case  of  single-fli^t  number  service 
involving  a  segment  or  segments  on  which 
the  designator  code  is  not  that  of  the 
transporting  ( arrier.  the  notice  shall  cleariy 
identify  the  segment  or  segments  and  the 
transporting  carrier  "by  its  corporate  name." 
The  following  form  of  statement  will  satisfy 
the  requirement  of  the  preceding  sentence: 
IMPORTANT  NQ-nCE:  Service  between  XYZ 
City  and  ABC  City  will  be  operated  by  Jane 
Doe  Airlines;'  or 

(2)  If  no  itinerary  is  issued,  the  selling 
carrier  or  ticket  agent  shall  provide  a  separate 
written  notice  that  clearly  identifies  the 
transporting  carrier  "by  its  corporate  name  ' 
for  any  flight  segment  on  which  the 
designator  code  is  not  that  of  the  transporting 
carrier  The  following  form  of  notice  will 
satisfy  the  requirement  of  this  subparagraph: 
IMPORTANT  NOTICE:  Service  between  XYZ 
City  and  ABC  City  will  be  operated  by  Jane 
Doe  Airlines.' 

(d)  Advertising  In  any  advertisement  for 
service  in  a  city-pair  market  that  is  provided 
under  a  code-sharing  arrangement  or  by  long- 
term  wet  lease,  the  advertising  carrier  or 
ticket  agent  shall  clearly  indicate  the  nature 
of  the  service  and  shall  identify  the 
transporting  carrierls)  "by  corporate  name." 

Regulatory  Analyses  and  Notices 

The  Department  has  determined  that 
this  action  is  not  a  significant  regulatory 
action  under  Executive  Order  12866  or 
under  the  Departioent's  Regulatory 
Pohcies  and  Procedures.  The 
Department  placed  a  draft  regulatorv 
evaluation  that  examines  the  estimated 
costs  and  impacts  of  the  proposed  rule 
in  the  docket  in  connection  with  the 
NPRM.  It  does  not  exf)ect  the  proposal 
made  in  this  supplemental  notice  to 
increase  those  costs  or  impacts. 

The  Department  certifies  that  this 
rule,  if  adopted,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Although  many  ticket  agents  aad  some 
air  carriers  are  small  entities,  the 
Department  believes  that  the  costs  of 
notification  will  be  minimal.  The 
Department  seeks  comment  oa  whether 
there  are  small  entity  impacts  that 
should  be  considered.  If  comments 
provide  information  that  there  are 
significant  small  entity  imjjacts,  the 
Department  will  prepare  a  regulatory 
flexibility  analysis  at  the  final  rule  stage. 

The  Department  does  not  believe  that 
there  would  be  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  assessment. 

Paperwsrk  Reduction  Act 

The  proposed  rule  does  not  contain 
information  collection  requirements  that 


require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
2507  et  seq-l 

List  of  Subjects  in  14  CFR  Part  257 

Air  carriers.  Foreign  air  carriers,  aad 
Consumer  protection. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of 
Transportation  proposes  to  amend  the 
part  257  proposed  in  Notice  94-11,  50 
FR  40836,  published  on  August  10. 
1994.  as  follows: 

PART  257— [AMENDED] 

§  257.5    [Amended] 

1.  By  deleting  from  the  proposed 
§257. 5(a)  the  words  "an  asterisk  or  other 
easily  recognizable  mark  identifies"  and 
adding  to  the  end  of  para^aph  (a)  the 
following:  "is  identified  by  an  asterisk 
or  other  easily  identifiable  mark  and 
that  information  disclosing  the 
corporate  name  of  the  transporting 
carrier  is  also  provided"; 

2.  By  insert.ing  the  words  "by  its 
corporate  name  '  at  the  end  of  proposed 
§257.5(b): 

3.  By  inserting  the  word  "corporate" 
between  "the"  and  "name"  in  the  first 
sentence,  and  by  inserting  the  words 
"by  its  corporate  name"  at  the  end  of 
the  second  sentence  after  "transporting 
carrier,"  of  proposed  §257. 5(c)(1); 

4.  By  inserting  the  words  "by  its 
corporate  name"  between  the  first 
"transporting  carrier"  and  "for  any 
Hight  segment"  in  proposed 
§257.5(c){2):  and 

5.  By  inserting  the  words  "by 
corporate  name"  at  the  end  of  proposed 
§257.5(d). 

Issued  under  authority  delegated  in  49  CFR 
1.56a(h)(2)  in  Washington.  D.C.  on  lanuacy 
10.  1995. 

Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Avialjan  aod 

International  Affairs. 
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Approval  and  Promulgation  of 
Implementation  Plans^  Ohio 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Proposed  rule. 
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SUMMARY: 
approve 
the  nitrogdn 
as  provide  i 
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(Hamilton 

Clermont 

(Ashtabuh 

Lorain 

Counties); 

Franklin 

Youngsto\^ 

Counties); 

Columbi 

and  Clintc^ 

requests. 

Environm^nta 


The  USEPA  is  proposing  to 
re  quests  for  exemptions  from 
oxides  (NOx)  requirements 
for  in  Section  182(f)  of  the 
,  ^ct  (Act)  for  the  following 
areas  in  Ohio: 
County);  Cincinnati 
Butler,  Warren,  and 
( bounties);  Cleveland 
,  Cuyahoga,  Geauga,  Lake, 
Medina,  Portage  and  Summit 
Columbus  (Delaware, 
ind  Licking  Counties); 

(Mahoning  and  Trumbull 
Steubenville  (Jefferson  and 
Counties);  Preble  County; 
County  These  exemption 
sjubmitted  by  the  Ohio 
1  Protection  Agency 
based  upon  three  years  of 
monitoring  data  which 
that  the  National  Ambient 
Standard  (NAAQS)  for 
been  attained  in  each  of  these 
additional  reductions  of 


iiaiia 


aie 
air 


t^ 


th  3Ut 


(OEPA) 

ambient 

demonstr^e 

Air  Quali 

ozone  has 

areas  wi 

NOx. 

DATES:  Cotiments 

requests 

must  be 

AODRESSEi 

be  addressed 

Chief,  Reg  ulat 

Air  Enforqement 


aid 


Environmpntal 
Region  5, 
Chicago,  I 
A  copy 
supporti 
for  inspec : 
hours  at  t 
recommeiided 


Schleyer 

visiting 

States 

Agency, 

Branch, 

West 

Illinois 


Jack  >o 


:  red 


Section  1 

The  ai 
for  the 
set  out  in 
Section 
with  area  i 
the 
marginal 


JMI 


Federal  Register  /  Vol.  60,  No.  10  /  Tuesday.  January  17.  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60.  No.  10  /  Tuesday,  January  17,  1995  /  Proposed  Rules 


3363 


on  these  exemption 
USEPA 's  proposed  action 
received  by  February  16,  1995. 
Written  comments  should 
to:  William  MacDowell, 
ion  Development  Section, 
Branch  (AE-17J),  U.S. 
Protection  Agency, 
'7  West  Jackson  Boulevard, 
linois  60604. 

)f  the  exemption  requests  and 
^  air  quality  data  are  available 
ion  during  normal  business 
e  following  location  (it  is 

that  you  contact  Richard 
(312)  353-5089  before 
Region  5  office):  United 
Enijironmental  Protection 

in  5,  Air  Enforcement 
and  Radiation  Division, 
n  Boulevard.  Chicago, 


n; 


it 
tlie 
n  ii 

F  egior 
A  in 


77 


6  )604. 


FOR  FURTHER  INFORMATION  CONTACT: 
Richard  S:hleyer,  Regulation 
Developn  ent  Section,  Air  Enforcement 
Branch  [fi  E-17J).  Region  5,  United 
States  En'  ironmental  Protection 
Agency,  7  7  West  Jackson  Boulevard. 
Chicago,  Illinois,  60604,  (312)  353- 
5089. 

SUPPLEME[4TARY  INFORMATION: 

I.  Background 


12///    Requirements 

r  quality  planning  requirements 
luction  of  NOx  emissions  are 
section  182(f)  of  the  Act. 
.  .  of  the  Air  requires  States 
designed  nonattainment  of 
NAA(DS  for  ozone,  and  classified  as 
md  above,  to  impose  the  same 


1  J2(f)  > 


control  requirements  for  major 
stationary  sources  of  NOx  as  apply  to 
major  stationary  sources  of  volatile 
organic  compounds  (VOC).  The 
requirements  include,  for  marginal  and 
above  areas,  nonattainment  area  new 
source  review  (NSR)  for  major  new 
sources  and  major  modifications.  For 
nonattainment  areas  classified  as 
moderate  and  above,  the  State  is 
required  to  adopt  reasonable  available 
control  technology  (RACT)  rules  for 
major  stationary  sources  of  NOx.  as  well 
as  nonattainment  areas  NSR. 

Section  182(f)  further  provides  that, 
for  areas  outside  an  ozone  transport 
region,  these  NOx  reduction 
requirements  shall  not  apply  if  the 
Administrator  determines  that 
additional  reductions  of  NOx  would  not 
contribute  to  attainment  of  the  NAAQS 
for  ozone. 

Transportation  Conformity 

The  transportation  conformity  rule, 
entitled  "Criteria  and  Procedures  for 
Determining  Conformity  to  State  or 
Federal  Implementation  Plans  of 
Transportation  Plans,  Programs,  and 
Projects  Funded  or  Approved  Under 
Title  23  U.S.C.  or  the  Federal  Transit 
Act,"  was  published  in  the  November 
24. 1993  Federal  Register  (58  FR 
62188).  The  rule  was  promulgated 
under  section  176(c)(4)  of  the  Act. 

The  transportation  conformity  rule 
requires  regional  emissions  analysis  of 
motor  vehicle  NOx  emissions  for  ozone 
nonattainment  and  maintenance  areas 
in  order  to  determine  the  conformity  of 
transportation  plans  and  programs  to 
implementation  plan  requirements.  This 
analysis  must  demonstrate  that  the  NOx 
emissions  which  would  result  from  the 
transportation  system  if  the  proposed 
transportation  plan  and  program  were 
implemented  are  within  the  total 
allowable  levfel  of  NOx  emissions  from 
highway  and  transit  motor  vehicles  as 
identified  in  a  submitted  or  approved 
attainment  demonstration  or 
maintenance  plan. 

Until  an  attainment  demonstration, 
and  the  fifteen-percent  r^e-of-progress 
plan  (if  applicable),  or  a  maintenance 
plan,  is  approved  by  USEPA,  the 
regional  emissions  analysis  of  the 
transportation  system  must  also  satisfy 
the  '•build/no-build"  test.  That  is,  the 
analysis  must  demonstrate  that 
emissions  from  the  transportation 
system,  if  the  proposed  transportation 
plan  and  program  were  implemented, 
would  be  less  than  the  emissions  from 
the  transportation  system  if  only  the 
previous  applicable  transportation  plan 
and  program  were  implemented. 
Furthermore,  the  regional  emissions 
analysis  must  show  that  emissions  from 


the  transportation  system,  if  the 
transportation  plan  or  program  were 
implemented,  would  be  lower  than  1990 
levels. 

The  transportation  conformity  rules 
provide  for  an  exemption  from  these 
requirements  with  respect  to  NOx  if  the 
Administrator  determines,  under 
section  182(f)  of  the  Act,  that  additional 
reductions  of  NOx  would  not  contribute 
to  attainment  of  the  ozone  NAAQS. 

General  Conformity 

The  general  conformity  rule,  entitled 
"Determining  Conformity  of  General 
Federal  Actions  to  State  or  Federal 
Implementation  Plans."  was  published 
in  the  Federal  Register  on  November  30. 
1993  (58  FR  63214).  The  rule  was 
promulgated  under  section  176(c)(4)  of 
the  Act.  The  general  conformity  rule 
provides  for  an  exemption  from 
considering  NOx  if  the  area  has  been 
exempted  under  section  182(f)  of  the 
Act. 

Scope  of  Exemptions 

If  the  USEPA  Administrator 
determines,  under  section  182(f)  of  the 
Act.  that  additional  reductions  of  NOx 
would  not  contribute  to  attainment  of 
the  ozone  NAAQS,  the  area  at  issue 
shall  automatically  (i.e,  a  State  would 
not  need  to  submit  an  exemption 
request  for  each  requirement)  be  exempt 
from  the  following  requirements  (as 
applicable):  the  NOx-related  general  and 
transportation  conformity  provisions, 
NOx  RACT,  and  nonattainment  area 
NSR  for  new  sources  and  modifications 
that  are  major  for  NOx-  Additionally, 
NOx  emission  reductions  would  not  be 
required  of  an  enhanced  I/M  program 
(see  Section  VI.  for  additional 
information). 

II.  Criteria  for  Evaluation  of  Exemption 
Requests 

The  criteria  used  in  the  evaluation  of 
the  exemption  requests  can  be  found  in 
the  following:  a  notice  published  in  the 
June  17, 1994  Federal  Register  (59  FR 
31238),  entitled  "Conformity  General 
Preamble  for  Exemption  from  Nitrogen 
Oxides  Provisions,"  a  USEPA 
memorandum  from  John  S.  Seitz, 
Director,  Office  of  Air  Quality  Planning 
and  Standards  (OAQPS),  dated  May  27. 
1994,  entitled  "Section  182(f)  Nitrogen 
Oxides  (NOx)  Exemptions— Revised 
Process  and  Criteria,"  and  a  USEPA 
guidance  document  entitled  "Guideline 
for  Determining  the  Applicability  of 
Nitrogen  Oxides  Requirements  Under 
section  182(f)."  dated  December  1993. 
OAQPS.  Air  Quality  Management 
Division. 


III.  State  Submittals 

Marginal  and  Nonclassifiable  Ozone 
Nonattainment  Areas 

In  a  letter  dated  March  18, 1994,  the 
OEPA  submitted  a  request  that  the 
following  marginal  and  nonclassifiable 
ozone  nonattainment  areas  be  exempt 
from  the  NOx-related  transportation  and 
general  conformity  requirements 
contained  in  Section  176(c)  of  the  Act: 
Canton  (Stark  County),  Columbus 
(Franklin,  Delaware,  and  Licking 
Counties),  Youngstown  (Mahoning  and 
Trumbull  Counties),  Steubenville 
(Jefferson  and  Columbiana  Counties), 
Preble  County,  and  Clinton  County. 
Additionally.  USEPA  is  proposing  to 
grant  exemptions  from  the  NSR 
requirements  for  the  following  marginal 
ozone  nonattainment  areas:  Canton 
(Stark  County),  Columbus  (Franklin, 
Delaware,  and  Licking  Counties), 
Youngstowrn  (Mahoning  and  Trumbull 
Counties).  The  NSR  requirements  do  not 
apply  to  the  Steubenville  area,  Preble 
County,  and  Clinton  County 

Cincinnati-Hamilton  Interstate 
Moderate  Ozone  Nonattainment  Area 

In  a  letter  dated  November  15,  1994. 
the  OEPA  submitted  a  request  for  an 
exemption  from  the  requirements 
contained  in  section  182(f)  of  the  Act  for 
the  Ohio  portion  of  the  Cincinnati- 
Hamilton  Interstate  Moderate  ozone 
nonattainment  area  (which  includes  the 
Counties  of  Butler,  Clermont,  Hamilton, 
and  Warren).  This  exemption  request  is 
based  upon  the  most  recent  three  years 
of  ambient  air  monitoring  data  which 
demonstrate  that  the  NAAQS  for  ozone 
has  been  attained  in  this  area  without 
additional  reductions  of  NOx  emissions. 

An  exemption  request  from  the 
requirements  contained  in  section  182(0 
of  the  Act  has  also  been  submitted  to 
USEPA— Region  4  by  the  Kentucky 
Department  for  Environmental 
Protection  (KDEP)  for  the  Kentucky 
portion  of  the  interstate  area  (which 
includes  the  counties  of  Boone,  Kenton, 
and  Campbell).  This  exemption  request 
is  based  upon  the  most  recent  three 
years  of  ambient  air  monitoring  for 
ozone  which  demonstrate  that  the 
NAAQS  for  ozone  has  been  attained  in 
this  area  writhout  additional  reductions 
of  nitrogen  oxides  (NOx).  This 
exemption  request  will  be  evaluated  in 
a  separate  rulemaking,  to  be  performed 
be  USEPA^Region  4. 

Cleveland  Moderate  Ozone 
Nonattainment  Area 

In  a  letter  dated  November  1, 1994, 
the  OEPA  submitted  a  request  for  an 
exemption  from  the  requirements 
contained  in  section  182(f)  of  the  Act  for 


the  Cleveland  moderate  ozone 
nonattainment  area  (which  includes  the 
counties  of  Ashtabula,  Cuyahoga, 
Geauga,  Lake,  Lorain,  Medina,  Portage 
and  Summit).  This  exemption  request  is 
based  upon  the  most  recent  three  years 
of  ambient  air  monitoring  data  which 
demonstrate  that  the  NAAQS  for  ozone 
has  been  attained  in  this  area  without 
additional  reductions  of  NOx. 

IV.  Analysis  of  State  Submittals 

USEPA  has  reviewed  the  ambient  air 
monitoring  data  for  ozone  (consistent 
with  the  requirements  contained  in  40 
CFR  Part  58  and  recorded  in  USEPA's— 
Aerometric  Information  Retrieval 
System— AIRS)  submitted  by  the  OEPA 
in  support  of  these  exemption  requests. 

For  ozone,  an  area  is  considered 
attainment  of  the  NAAQS  if  there  are  no 
violations,  as  determined  in  accordance 
with  40  CFR  50.9,  based  on  quality 
assured  monitoring  data  from  three 
complete  consecutive  calendar  years.  A 
violation  of  the  ozone  NAAQS  occurs 
when  the  annual  average  number  of 
expected  exceedances  is  greater  than  1.0 
at  any  site  in  the  area  at  issue.  An 
exceedance  occurs  when  the  daily 
maximum  hourly  ozone  concentration 
exceeds  0.124  parts  per  million  (ppm). 

Marginal  and  Nonclassifiable  Ozone 
Nonattainment  Areas 

The  following  ozone  exceedances 
were  recorded  for  the  period  from  1991 
to  1993: 

Canton:  Stark  County.  6318  Heminger 
Ave.  (1991) — 0.130  ppm;  average 
expected  exceedances:  0.3. 

Columbus:  Franklin  County.  5750 
Maple  Canyon  (1991) — 0.131  ppm; 
average  expected  exceedances:  0.3. 

Steubenville:  no  exceedances 
recorded; 

Youngstoum:  Mahoning  County,  9 
West  Front  Street  (1991)— 0.143  ppm; 
average  expected  exceedances:  0.3. 
Trumbull  County.  Community  Hall 
(1993) — 0.127  ppm;  average  expected 
exceedances:  0.3. 

Preble  County:  National  Trials 
(1991) — 0.129  ppm;  average  expected 
exceedances:  0.3. 

Clinton  County:  62  Laurel  Drive 
(1993) — 0.125  ppm;  average  expected 
exceedances:  0.5  (based  only  on  two 
years  of  monitoring  data). 

Cincinnati  and  Cleveland  Ozone 
Nonattainment  Areas 

The  following  ozone  exceedances 
were  recorded  for  the  period  from  1992 
to  1994: 

Cleveland:  Medina  County.  6364 
Deerview  (1994) — 0.127  ppm;  average 
expected  exceedances:  0.5  (based  only 
on  two  years  of  monitoring  data). 


Cuyahoga  County.  891  E.  125  St. 
(1993)--<).126  ppm,  (1994)  0.127  ppm 
and  0.125  ppm;  average  expected 
exceedances:  1.0. 

Cincinnati:  Buttler  County,  Schuler 
and  Bend  (1993)— 0.131  ppm;  average 
expected  exceedances:  0.3.  Hook  Field 
Municipal  (1993) — 0.138  ppm;  average 
expected  exceedances:  0.3.  Clermont 
County,  389  Main  St.  (1994)— 0.128 
ppm;  average  expected  exceedances: 
0.3.  Warren  County.  Southeast  St. 
(1994)— 0.139  ppm  and  0.128  ppm; 
average  expected  exceedances:  0.7 

Thus,  for  all  of  the  areas  at  issue,  the 
annual  average  expected  exceedances 
were  not  greater  than  1.0,  and  thus,  the 
areas  are  meeting  the  air  quality 
standard  for  ozone. 

V.  NOx  R^^CT  Rules 

Cincinnati-Hamilton  Interstate 
Moderate  Ozone  Nonattainment  Area 

The  State  of  Ohio  was  required  to 
submit  NOx  RACT  rules  to  USEPA  for 
Ohio  portion  of  the  interstate  area.  On 
July  14,  1994,  USEPA  notified  the 
Governor  of  Ohio  that  the  State  had 
failed  to  submit  the  required  rules.  The 
State  is  required  to  either  submit 
complete  rules  to  USEPA  (or  have  its 
NOx  exemption  request  approved,  in 
final)  within  18  months  from  the  date  of 
the  finding  in  order  to  avoid  the 
initiation  of  sanctions  under  section 
179(b)  of  the  Act.  Upon  the  effective 
date  of  the  final  approval  of  the 
exemption  request  for  this  area,  the  18 
month  "sanctions  clock"  shall  stop. 

On  November  15,  1994,  the  State  of 
Ohio  submitted  a  redesignation  request 
to  attainment  of  the  ozone  NAAQS  for 
the  Ohio  portion  of  the  Cincinnati- 
Hamilton  interstate  ozone 
nonattainment  area.  This  redesignation 
request  will  base  evaluated  in  a  separate 
rulmaking.  The  State  has  included  NOx 
RACT  as  a  contingency  measure  of  the 
maintenance  plan.  The  USEPA  does  not 
require  that  these  rules  be  adopted  to  be 
included  as  a  contingency  measure. 
However,  a  specific  schedule  is 
provided  for  the  adoption  and 
implementation  of  NOx  RACT  if  a 
violation  is  monitored  in  the  area. 

Cleveland  Moderate  Ozone 
Nonattainment  Area 

The  State  of  Ohio  submitted  adopted 
NOx  RACT  rules  to  USEPA  on  July  1 , 
1994,  for  the  Toledo,  Dayton,  and 
Cleveland  ozone  nonattainment  areas 
These  rules  are  currently  under  review 
and  will  be  evaluated  in  a  separate 
rulemaking.  The  State  provided  the 
following  provision  in  the  RACT  rules 
submittal  (Ohio  Administrative  Code 
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(3745-14-02(B)(3))  for  the  suspension  of 
tho  RACT  nies: 

The  Directc*  also  may  suspend  the 
requirements  pf  this  Chapter  in  an  area  in  the 
event  that  the|USEPA  issues  a  national  policy 
and/or  promiflgates  a  regulation  which, 
based  upon  the  ambient  air  monitoring  data 
for  ozone  in  the  area,  eliminates  the  need  for 
NOx  control  i  equirements  in  that  area. 

VI.  Inspectiim  and  Maintenance  (I/M) 
Programs 

Cincinnati-l  iamilton  Interstate 
Moderate  O  zone  Nonattainment  Area 

For  the  Ci  ncinnati  area,  the  local  area 
opted  for  ar  enhanced  I/M  program.  The 
1/M  Final  Rile  (57  FR  52950)  provides 
that  if  the  Administrator  determines  that 
NOx  emissi  3n  reductions  are  not 
beneficial  in  a  given  ozone 
nonattainm  mt  area,  then  NOx  emission 
reductions  i  re  not  required  of  the 
enhanced  1/  M  program,  but  the  program 
shall  be  des  igned  to  offset  NOx 
increases  re  suiting  from  the  repair  of 
motor  vehi(  les  that  have  failed  the 
hydrocarbo  i  (HC)  and  carbon  monoxide 
(CO)  testing  procedures.^  Upon  the 
effective  da  e  of  this  action,  the  Butler. 
Clermont,  I  amilton.  and  Warren 
Counties  sh  all  not  be  required  to 
demonstrat  s  compliance  with  the 
enhanced  I M  performance  standard  for 
NOx-  However,  the  State  shall  be 
required  to  demonstrate,  using 
USEPA's—  vlobile  Source  Emissions 
Model,  Mo  )ile  5a  (or  its  successor),  that 
NOx  emiss  ons  will  be  no  higher  than 
in  the  abse:  ice  of  any  I/M  program. 

Cleveland .  iloderate  Ozone 
Nonattaini  lent  Area 

For  the  C  leveland  area,  the  local  area 
opted  for  a  i  enhanced  I/M  program  for 
the  follow!  ig  counties:  Cuyahoga. 
Geauga.  La  te.  Lorain.  Medina.  Portage 
and  Summ  t.  The  I/M  Final  Rule  (57  FR 
52950)  provides  that  if  the 
Administn  tor  determines  that  NOx 
emission  r  fductions  are  not  beneficial 
in  a  given  i  )zone  nonattainment  area, 
then  NOx  i  (mission  reductions  are  not 
required  o  the  enhanced  I/M  program, 
but  the  pre  gram  shall  be  designed  to 
offset  NOx  increases  resulting  from  the 
repair  of  n  otor  vehicles  that  have  failed 
the  hydrot  arbon  (HC)  and  carbon 
monoxide  [CO)  testing  procedures. 
Upon  the  ( ffective  date  of  this  action. 
Cuyahoga,  Geauga.  Lake,  Lorain. 
Medina,  P  )rtage  and  Summit  Counties 
shall  not  t  e  required  to  demonstrate 
complianc  e  with  the  enhanced  I/M 
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clariRcation  concerning  the  l/M 
and  areas  with  NOx  exemptions  is 
memorandum  from  Mary  T  Smith. 
Director.  Office  of  Mobile  Sources,  dated' 
1  994,  entitled  "I/M  RequiremenU  in 
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performance  standard  for  NOx- 
However,  the  State  shall  be  required  to 
demonstrate,  using  USEPA's— Mobile 
Source  Emissions  Model.  Mobile  5a  (or 
its  successor),  that  NOx  emissions  will 
be  no  higher  than  in  the  absence  of  any 
I/M  program. 
VII.  Withdrawal  of  the  Exemptions 

Continuation  of  the  Section  182(f) 
exemptions  granted  herein  is  contingent 
upon  continued  monitoring  and 
continued  attainment  and  maintenance 
of  the  ozone  NAAQS  in  the  affected 
area.  If  a  violation  of  the  ozone  NAAQS 
is  monitored  in  an  area(s)  (consistent 
with  the  requirements  contained  in  40 
CFR  Part  58  and  recorded  in  AIRS) 
USEPA  will  provide  notice  to  the  public 
in  the  Federal  Register  withdrawing  the 
exemption. 

A  determination  that  the  NOx 
exemption  no  longer  applies  would 
mean  that  the  NOx  NSR,  general 
conformity,  and  transportation 
conformity  provisions  would 
immediately  be  applicable  (see  58  FR 
63214  and  58  FR  62188)  to  the  affected 
areas.  The  NOx  RACT  requirements 
would  also  be  applicable,  with  a 
reasonable  time  provided  to  allow  major 
stationary  sources  subject  to  the  RACT 
requirements  to  purchase,  install  and 
operate  required  controls.  The  USEPA 
believes  that  the  State  may  provide 
sources  a  reasonable  time  period  after 
such  USEPA  determination  to  actually 
meet  the  RACT  emission  limits.  The 
USEPA  expects  the  entire  time  period  to 
be  as  expeditious  as  practicable,  but  in 
no  case  longer  than  24  months. 

VIII.  Miscellaneous  Topics 

Processing  NOx  Exemptions 

Section  182(f)  contains  very  few 
details  regarding  the  administiative 
procedure  for  USEPA  action  on  NOx 
exemption  requests.  The  absence  of 
specific  guidelines  by  Congress  leaves 
USEPA  with  discretion  to  estajlish 
reasonable  procedures,  consistent  with 
the  requirements  of  the  Administrative 
Procedure  Act  (APA). 

The  USEPA  believes  that  subsections 
182(f)(1)  and  182(f)(3)  provide 
independent  procedures  for  USEPA  to 
act  on  NOx  exemption  requests.  The 
language  in  subsection  182(f)(1).  which 
indicates  that  USEPA  should  act  on 
NOx  exemptions  in  conjunction  with 
action  on  a  plan  or  plan  revision,  does 
not  appear  in  subsection  182(f)(3). 
While  subsection  182(f)(3)  references 
subsection  182(f)(1).  USEPA  believes 
that  this  reference  encompasses  only  the 
substantive  tests  in  paragraph  (1)  (and. 
by  extension,  paragraph  (2)),  and  not  the 
procedural  requirement  that  USEPA  act 


on  exemptions  only  when  acting  on 
SIPs.  Additionally,  paragraph  (3) 
provides  that  "personlsl"  (which 
Section  302(e)  of  the  Act  defines  to 
include  States)  may  petition  for  NOx 
exemptions  "at  any  time,"  and  requires 
USEPA  to  make  its  determination 
within  six  months  of  the  petition's 
submission.  These  key  differences  lead 
USEPA  to  believe  that  Congress 
intended  the  exemption  petition  process 
of  paragraph  (3)  to  be  distinct  and  more 
expeditious  thaun  the  longer  plan 
revision  process  intended  under 
paragraph  (1). 

Section  182(f)(1)  appears  to 
contemplate  that  exemption  requests 
submitted  under  these  paragraphs  are 
limited  to  States,  since  States  are  the 
entities  authorized  under  the  Act  to 
submit  plans  or  plan  revisions.  By 
contrast,  section  182(f)(3)  provides  that 
"personlsl"  2  may  petition  for  a  NOx 
determination  "at  any  time"  after  the 
ozone  precursor  study  required  under 
Section  185B  of  the  Act  is  finalized.^ 
and  gives  USEPA  a  limit  of  6  months 
after  filing  to  grant  or  deny  such 
petitions.  Since  individuals  may  submit 
petitions  under  paragraph  (3)  "at  any 
time"  this  must  include  times  when 
there  is  no  plan  revision  from  the  State 
pending  at  USEPA.  The  specific 
timeframe  for  USEPA  action  established 
in  paragraph  (3)  is  substantially  shorter 
than  the  timeframe  usually  required  for 
States  to  develop  and  for  USEPA  to  take 
action  on  revisions  to  a  SIP.  These 
differences  strongly  suggest  that 
Congress  intended  the  process  for  acting 
on  petitions  under  paragraph  (3)  to  be 
distinct — and  more  expeditious— from 
the  plan  revision  process  intended 
under  paragraph  (1).  Thus.  USEPA 
believes  that  paragraph  (3)'s  reference  to 
paragraph  (1)  encompasses  only  the 
substantive  tests  in  paragraph  (1)  (and. 
by  extension,  paragraph  (2)).  not  the 
requirement  in  paragraph  (1)  for  USEPA 
to  grant  exemptions  only  when  acting 
on  plan  revisions. 

With  respect  to  major  stationary 
sources,  section  182(f)  requires  States  to 
adopt  NOx  NSR  and  RACT  rules,  unless 
exempted.  These  rules  were  generally 
due  to  be  submitted  to  USEPA  by 
November  15.  1992.  Thus,  in  order  to 
avoid  sanctions  under  the  Act,  areas 
seeking  a  NOx  exemption  would  have 
needed  to  submit  their  exemption 
request  for  USEPA  review  and 
rulemaking  action  several  months  before 
November  15. 1992.  In  contrast,  the  Act 
specifies  that  the  attainment 
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'■person"  to  include  States. 

'  The  final  Section  185B  report  was  issued  July 
iO.  1993. 


demonstrations  are  not  due  until 
November  1993  or  1994  (and  USEPA 
may  take  12-18  months  to  approve  or 
disapprove  the  demonstration).  For 
marginal  ozone  nonattainment  areas 
(subject  to  NOx  NSR),  no  attainment 
demonstration  is  called  for  in  the  Act. 
For  maintenance  plans,  the  Act  does  not 
specify  a  deadline  for  submittal  of 
maintenance  demonstrations.  Clearly, 
the  Act  envisions  the  submittal  of.  and 
USEPA  action  on,  exemption  requests, 
in  some  cases,  prior  to  submittal  of 
attainment  or  maintenance 
demonstrations. 

The  Act  requires  conformity  with 
regard  to  federally-supported  NOx 
generating  activities  in  relevant 
nonattainment  and  maintenance  areas. 
However.  USEPA's  conformity  rules 
explicitly  provide  that  these  NOx 
requirements  would  not  apply  if  USEPA 
grants  an  exemption  under  section 
182(f). 

The  USEPA  notes  that  the  issue  of 
using  section  182(b)(1)  as  the 
appropriate  vehicle  for  dealing  with 
exemptions  from  the  NOx  requirements 
of  the  conformity  rule  has  been  raised 
in  a  formal  petition  for  reconsideration 
of  USEPA's  final  transportation 
conformity  rule  and  in  litigation 
pending  before  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  on  the  substance  of  both  the 
transportation  and  general  conformity 
rules.  Thus  the  issue  is  under  further 
consideration,  but  at  this  time  the 
Agency's  position  remains  as  stated 
above. 

Additionally,  section  182(f)(3) 
requires  that  NOx  exemption  petition 
determinations  be  made  by  USEPA 
within  six  months.  The  USEPA  has 
stated  in  previous  guidance  that  it 
intends  to  meet  this  statutory  deadline 
as  long  as  doing  so  is  consistent  with 
the  APA.  The  USEPA  believes  that  until 
the  issue  is  resolved,  the  applicable 
rules  governing  this  matter  are  those 
that  appear  in  USEPA's  final  conformity 
regulations,  and  that  USEPA  remains 
bound  by  their  existing  terms. 

Demonstrating  Attainment 

Under  section  182(f)(1)(A),  an 
exemption  from  the  NOx  requirements 
may  be  granted  for  nonattainment  area 
outside  an  ozone  transport  region  if 
USEPA  determines  that  "additional 
reductions  of  (NOx)  would  not 
contribute  to  attainment"  of  the  ozone 
NAAQS  in  those  areas.  In  some  cases, 
an  ozone  nonattainment  area  might 
attain  the  ozone  standard,  as 
demonstrated  by  3  years  of  adequate 
monitoring  data,  without  having 
implemented  the  Section  182(fl  NOx 
provisions  over  that  3-year  period. 


In  cases  where  a  nonattainment  area 
is  demonstrating  attainment  with  3 
consecutive  years  of  air  quality 
monitoring  data  without  having 
implemented  the  section  182(f)  NOx 
provisions,  USEPA  believes  that  the 
section  182(f)  test  is  met  since 
"additional  reductions  of  (NOx)  would 
not  contribute  to  attainment"  of  the 
NAAQS  in  that  area.  The  USEPA's 
approval  of  the  exemption  would  be 
granted  on  a  contingent  basis  (i.e.,  the 
exemption  would  last  for  only  as  long 
as  the  area's  monitoring  data  continue  to 
demonstrate  attainment). 

Transport  of  Ozone  Precursors 

The  USEPA  intends  to  use  its 
authority  under  section  110(a)(2)(D)  to 
require  a  State  to  reduce  NOx  emissions 
from  stationary  and/or  mobile  sources 
where  there  is  evidence,  such  as 
photochemical  grid  modeling,  showing 
that  NOx  emissions  would  contribute 
significantly  to  nonattainment  in.  or 
interfere  with  maintenance  by,  any 
other  State.  This  action  would  be 
independent  of  any  action  taken  by 
USEPA  on  a  NOx  exemption  request  for 
stationary  sources  under  section  182(f). 
That  is.  USEPA  action  to  grant  or  deny 
a  NOx  exemption  request  under  section 
182(fl  would  not  shield  that  area  from 
USEPA  action  to  require  NOx  emission 
reductions,  if  necessary,  under  section 
110(a)(2)(D). 

Modeling  analyses  are  underway  in 
many  areas  for  the  purpose  of 
demonstrating  attainment  in  the  1994 
SIP  revisions.  Recent  modehng  data 
suggest  that  certain  ozone 
nonattainment  areas  may  benefit  from 
reductions  in  NOx  emissions  far 
upwind  of  the  nonattainment  area.  For 
example,  the  northeast  corridor  and  the 
Lake  Michigan  areas  are  considering 
attainment  strategies  which  rely  in  part 
on  NOx  emission  reductions  hundreds 
of  miles  upwind.  The  USEPA  is  working 
with  the  States  and  other  organizations 
to  design  and  complete  studies  which 
consider  upwind  sources  and  quantify 
their  impacts.  As  the  studies  progress, 
USEPA  will  continue  to  work  with  the 
States  and  other  organizations  to 
develop  mutually  acceptable  attainment 
strategies. 

At  die  same  time  as  these  large  scale 
modeling  analyses  are  being  conducted, 
certain  nonattainment  areas  that  are 
located  in  the  area  being  modeled  have 
requested  exemptions  from  NOx 
requirements  under  section  182(f).  Some 
areas  requesting  an  exemption  may  be 
upv«nd  of  and  impact  upon  downwind 
nonattainment  areas.  The  USEPA 
intends  to  address  the  transport  issue 
through  section  110(a)(2)(D)  based  on  a 
domain-wide  modeling  analysis. 


Under  section  182(f)  of  the  Act.  an 
exemption  from  the  NOx  requirements 
may  be  granted  for  nonattainment  areas 
outside  an  ozone  transport  region  if 
USEPA  determines  that  "additional 
reductions  of  (NOx)  would  not 
contribute  to  attainment  of  the  national 
ambient  air  quality  standard  for  ozone 
in  the  area."  ••  As  described  in  section 
4.3  of  the  December  16, 1993  guidance 
document,  USEPA  believes  that  the 
term  "area"  means  the  "nonattainment 
area."  and  that  USEPA's  determination 
is  limited  to  consideration  of  the  effects 
in  a  single  nonattainment  area  due  to 
NOx  emissions  reductions  from  sources 
in  the  same  nonattainment  area. 

Section  4.3  of  the  guidance  goes  on  to 
encourage,  but  not  require.  States/ 
petitioners  to  include  consideration  of 
the  entire  modeling  domain,  since  the 
effects  of  an  attainment  strategy  may 
extend  beyond  the  designated 
nonattainment  area.  Specifically,  the 
guidance  encourages  States  to  "consider 
imposition  of  the  NOx  requirements  if 
needed  to  avdid  adverse  impacts  in 
downwind  areas,  either  intra-  or  inter- 
State.  States  need  to  consider  such 
impacts  since  they  are  ultimately 
responsible  for  achieving  attainment  in 
all  portions  of  their  State  (see  generally 
section  110)  and  for  ensuring  that 
emissions  originating  in  their  State  do 
not  contribute  significantly  to 
nonattainment  in,  or  interference  with 
maintenance  by,  any  other  State  (see 
section  110(a)(2)(D)(i)(I))." 

In  contrast,  section  4.4  of  the 
guidance  states  that  the  Section  182(f) 
demonstration  would  not  be  approved  if 
there  is  evidence,  such  as 
photochemical  grid  modeling,  showing 
that  the  NOx  exemption  would  interfere 
with  attainment  or  maintenance  in 
downwind  areas.  The  guidance  goes  on 
to  explain  that  section  110(a)(2)(D)  (not 
section  182(f))  prohibits  such  impacts. 

Consistent  with  the  guidance  in 
section  4.3.  USEPA  believes  that  the 
section  110(a)(2)(D)  and  182(f) 
provisions  must  be  considered 
independently.  Thus,  if  there  is 


■•  There  are  three  NOx  exemption  tests  specified 
in  Section  182(f).  Of  these,  two  are  applicable  for 
areas  outside  an  ozone  transport  region:  the 
"contribute  to  attainment"  test  descrit)ed  at>ove, 
and  the  "net  air  quality  benefits"  test.  The  USEPA 
must  determine,  under  the  latter  test,  that  the  net 
benefits  to  air  quality  in  an  area  "are  greater  in  the 
absence  of  NOx  reductions"  from  relevant  sources. 
Based  on  the  plain  language  of  Section  182(0. 
USEPA  believes  that  each  test  provides  an 
independent  basis  for  receiving  a  full  or  limited 
NOx  exemption.  Consequently,  as  stated  in  Section 
1.4  of  the  December  16. 1993  USEPA  guidance. 
"Iwlhere  any  one  of  the  tests  is  met  (even  if  another 
test  is  failed),  the  Section  182(f)  NOx  requirements 
would  not  apply  or,  under  the  excess  reductions 
provision,  a  portion  of  these  requirements  would 
not  apply  " 
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evidence  that  NOx  emissions  in  an 
upwind  area '  vould  interfere  with 
attainment  or  maintenance  in  a 
downwind  arja,  that  action  should  be 
separately  ad  Iressed  by  the  State(s)  or, 
if  necessary.  1  ly  USEPA  in  a  section 
1 10(a)(2)(D)  a  ction.  In  addition,  a 
section  182(f  exemption  request  should 
be  independe  ntly  considered  by 
USEPA.  In  some  cases,  then.  USEPA 
mav  grant  an  exemption  from  across- 
the-board  NGx  RACT  controls  under 
section  182(f  and.  in  a  separate  action, 
require  NOx  :ontrols  from  stationary 
and/or  mobil  (  sources  under  section 
110(a)(2)(D).  t  should  be  noted  that  the 
controls  requ  red  under  section 
1 10(a)(2)(D)  I  lay  be  more  or  less 
.stringent  thai  i  RACT,  depending  upon 
the  circumstJ  nces.  Consistent  with 
these  princip  es.  USEPA  is  proposing  to 
approve  thes  t  exemption  requests  under 
section  182(f  of  the  Act.  If  evidence 
appears  that  'JOx  emissions  in  an 
upwind  area  would  interfere  with 
attainment  oi  maintenance  in  a 
downwind  a  ea.  appropriate  action  shall 
be  taken  by  t  le  State(s)  or.  if  necessary, 
by  USEPA  ui.der  section  110(a)(2)(D). 

Conformity  f  revisions 

With  respe  ct  to  conformity,  USEPA 's 
conformity  r  lies  *  ^  provide  a  NOx 
waiver  if  an  )  irea  receives  a  section 
182(f)  exemption.  In  its  "Conformity; 
General  Prea  nble  for  Exemption  From 
Nitrogen  Oxi  des  Provisions."  59  PR 
31238.  3124    (June  17.  1994).  USEPA 
reiterated  its  view  that  in  order  to 
conform,  noi  lattainment  and 
maintenance  areas  must  demonstrate 
that  the  trani  portation  plan  and 
transportation  improvement  program 
(TIP)  are  con  sistent  with  the  motor 
vehicle  emis  lions  budget  for  NOx  even 
where  a  coni  ormity  NOx  waiver  has 
been  granted  Due  to  a  drafting  error, 
that  view  is  i  lot  reflected  in  the  current 
transportatic  n  conformity  ndes.  The 
|une  17th  no  ice  states  that  USEPA 
intends  to  re  nedy  the  problem  by 
amending  th  j  conformity  rule.  Although 
that  notice  specifically  mentions  only 

sistency  with  the  approved 
maintenance  p.an's  NOx  motor  vehicle 
emissions  bi  dget.  USEPA  also  intends 
to  require  cc  asistency  with  llie 
attainment  c  emonstration's  NOx  motor 
vehicle  emi<  sions  budget.  However,  the 
exemptions  ^t  issue  were  submitted 


S  late  ( 
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or  Federal  Implementation 
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or  Approved  under  Title  23  U.S.C. 
TVansit  Act."  November  24. 1993  (58 
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_  Conformity  of  Central  Federal 
or  Federal  Implementation  Plans, 
r  3I>.  1993  I58FR  63214). 


pursuant  to  section  182(f)(3).  and 
USEPA  does  not  believe  it  is 
appropriate  to  delay  action  on  these 
petitions,  especially  in  light  of  the 
statutory  deadline,  until  the  conformity 
rule  is  amended.  As  noted  above,  this 
issue  has  also  been  raised  in  a  formal 
petition  for  reconsideration  of  the 
Agency's  final  transportation  conformity  - 
rule  cmd  in  litigation  pending  before  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  on  the  substance  of 
both  the  transportation  and  general 
conformity  rules.  Thus  the  issue  is 
under  further  consideration,  but  at  this 
time  the  Agency's  position  remains  as 
stated.  The  USEPA,  therefore,  believes 
that  the  currently  appdicable  rules 
governing  this  matter  are  those  that 
appear  in  the  Agency's  final  conformity 
regulations,  and  the  Agency  remains 
bound  by  their  existing  terms. 

IX.  Proposed  Action 

The  USEPA  is  proposing  to  approve 
the  e.xemption  requests  from  the 
requirements  contained  in  section  182(f) 
of  the  Act  for  the  areas  previously 
identified.  This  approval  would  exempt 
the  following  counties  in  Ohio  from  the 
NOx-related  general  and  transportation 
conformity  provisions.  NOx  RACT  (as 
applicable),  and  nonattainment  area 
NSR  for  new  sources  and  modifications 
that  are  major  for  NOx:  Hamilton. 
Butler.  Warren.  Clermont.  Ashtabula. 
Cuvahoga.  Geauga.  Lake.  Lorain. 
Medina.  Portage.  Summit.  Stark. 
Delaware,  Franklin,  Licking,  Mahoning. 
Trumbull.  Jefferson.  Columbiana. 
Preble,  and  Clinton.  Additionally,  the 
follow  ing  counties  in  Ohio  would  not  be 
required  to  demonstrate  compliance 
with  the  enhanced  I/M  performance 
standard  for  NOx:  Hamilton.  Butler. 
Warren.  Clermont.  Cuyahoga.  Geauga, 
Lake.  Lorain.  Medina.  Portage  and 
Summit. 

This  proposed  approval  is  based  upon 
the  evidence  provided  by  the  State  and 
the  State's  compliance  with  tiie 
requirements  outlined  in  the  applicable 
USEPA  guidance. 

X.  Procedural  Background 

Public  comments  are  solicited  on 
USEPA's  proposed  ndemaking  action. 
Public  comments  received  by  February 
16. 1995.  will  be  considered  in  the 
development  of  USEPA's  final 
rulemaking  action. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic. 


and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  as 
revised  by  an  October  4.  1993 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  has  e.xempted 
this  regulatory  action  from  Executive 
Order  12866  review 

Under  the  Regulatory  Flexibility  Act. 
5  use.  600  et  seq..  USEPA  must" 
prepare  a  regulatory  fiexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively.  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Nitrogen  oxides. 
Ozone.  Volatile  organic  compounds. 
Intergovernmental  relations.  Reporting 
an  recordkeeping  requirements. 

Authority  42  U  S  C.  4201-767q. 

Dated:  January  5.  1995. 
Valdas  V.  Adarokus, 
Fcgional  Administrator 
[FR  Dot.  95-1066  Filed  1-13-95,  8:45  am) 
8ILUNG  COOe  SS60-60-P-M 


40  CFR  Part  81 
[VA37-1-6812b;  FRL-^139-9] 

Clean  Air  Act  Promulgation  ot 
Reclassification  of  Ozone 
Nonattainment  Areas  in  Virginia,  and 
Attainment  Determinations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  reclassify  the 
Norfolk-Virginia  Beach-Newport  News 
(Hampton  Roads),  VA  ozone 
nonattainment  area  from  marginal 
nonattainment  to  moderate 
nonattainment.  This  action  also 
proposes  a  determination  that  the 
Allentown-Bethlehem-Easton.  PA-NJ. 
Altoona.  PA:  Erie.  PA:  Greenbrier.  WV 
Harrisburg-Lebanon-Carlisle.  PA. 
Johnstown.  PA;  Lancaster.  PA; 
Scranton-Wilkes-Barre,  PA; 
Youngstown-W;irren-Sharon.  PA-OH. 


Sussex.  DE;  and  York,  PA  ozone 
nonattainment  areas  classified  as 
marginal  have  attained  the  ozone  air 
quality  standard  by  their  November  15. 
1993  attainment  date.  Finally,  this 
action  proposes  a  determination  that  the 
Kent  and  Queen  Anne's  Counties.  MD 
marginal  ozone  nonattainment  area 
attained  the  ozone  standard  by 
November  1994.  These  actions  are  based 
on  monitored  air  quality  readings  for 
ozone  during  the  years  1991-1994. 

In  the  final  rules  section  of  this 
Federal  Register,  EPA  is  approving  the 
reclassification  of  the  Hampton  Roads 
area  and  the  attainment  determinations 
for  the  Allentown-Bethlehem-Easton. 
Altoona.  Erie,  Greenbrier,  Harrisburg- 
Lebanon-Carlisle,  Johnstowm,  Kent  and 
Queen  Anne's  Counties,  Lancaster. 
Scranton-Wilkes-Barre,  Youngstown- 
Warren-Sharon,  Sussex,  and  York  areas 
as  a  direct  final  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  SIP  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  nile.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  co.ntemplated  in 
relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  nde  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 

DATES:  Comments  must  be  received  in 
writing  by  February  16,  1995. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Thomas 
J.  Maslany.  Director,  Air,  Radiation,  and 
Toxics  Division  (3AT00),  U.S. 
Environmental  Protection  Agency, 
Region  III.  841  Chestnut  Building, 
Philadelphia.  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hoiu^  at  the  Air.  Radiation,  and  Toxics 
Division.  U.S.  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107 

FOR  FURTHER  INFORMATION  CONTACT: 
Maria  A.  Pino.  (215)  597-9337.  at  the 
EPA  Regional  office  listed  above. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title,  pertaining  to  the 
reclassification  of  the  Hampton  Roads 
ozone  nonattainment  area,  which  is 
located  in  the  Rules  and  Regulations 
Section  of  this  Federal  Register 


By  action  dated  December  20, 1994, 
the  EPA  Administrator  delegated  to  the 
Regional  Administrators  the  authority  to 
determine  whether  ozone 
nonattainment  areas  attained  the 
NAAQS. 

List  of  Subiects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  Ozone. 

Authority:  42  U.S.C.  7401-7871q; 
Dated:  )anuar>'  5, 1995. 
Peter  H.  Kostmayer, 

Regional  Administrator. 

[FR  Doc.  95-1009  Filed  1-13-95;  8:45  am| 
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LEGAL  SERVICES  CORPORATION 
45  CFR  Part  1604 
Outside  Practice  of  Law 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  regulation 
would  amend  the  Legal  Services 
Corporation's  ("Corporation"  or  "LSC") 
regulation  relating  to  the  outside 
practice  of  law  by  full-time  legal 
ser\'ices  attorneys.  The  rule  is 
substantively  restructured  and  revised 
to  clarify  the  exact  scope  of  the 
restrictions  on  compensated  and 
uncompensated  outside  practice  so  that 
program  attorneys  will  not  be  unduly 
restricted  from  complying  with  their 
professional  obfigations.  The  proposed 
rule  also  amends  definitions  and  allows 
for  the  separate  treatment  of  court 
appointments. 

DATES:  Com.ments  should  be  received  on 
or  before  March  20,  1995. 
ADDRESSES:  Comments  should  be 
submitted  to  the  Office  ofthe  General 
Counsel,  Legal  Services  Corporation. 
750  First  St.,  NE.  11th  Floor. 
Washington.  DC  20002—1250. 
FOR  FURTHER  INFORMATION  CONTACT; 
Victor  M.  Fortuno,  General  Couns«:l. 
(202) 336-8810. 

SUPPLEMENTARY  INFORMATION:  On 
September  16  and  October  27, 1^94,  the 
Operations  and  Regulations  Committee 
("Committee")  ofthe  LSC  Board  of 
Directors  held  public  hearings  on 
proposed  revisions  to  45  CFR  Part  1604. 
LSC's  regulation  on  the  outside  practice 
of  law  M  the  October  27. 1994.  meeting 
in  Washington.  DC,  the  Committee 
approved  a  proposed  rule  to  be 
published  in  the  Fecferal  Register  for 
public  comment,  and  agreed  to  extend 
the  customary  3€-day  comment  period 
to  60  davs. 


The  Corporation  recognizes  that 
legislation  to  amend  the  LSC  Act  and 
reauthorize  appropriations  for  the 
Corporation  may  be  considered  by 
Congress.  If  such  legislation  does 
become  law.  the  Corporation's 
regulations  will  be  revisited  and  revised' 
accordingly. 

Section  Analysis 

Section  1604.1    Purpose 

This  section  sets  out  the  framework 
for  other  changes  that  appear  in  this 
proposed  rule.  The  Committee  added 
language  to  authorize  a  recipient  to 
adopt  written  policies  to  permit  its 
program  attorneys  to  engage  in  pro  bono 
legal  assistance  and  to  comply  with 
their  obligations  as  members  ofthe  Bar 
and  officers  of  the  court.  The  rule 
recognizes,  however,  that  those 
demands  must  not  interfere  with  the 
attorneys'  overriding  responsibility  to 
serve  t.he  program's  eligible  clients.  The 
Committee  also  added  language  to 
clarify  that  this  part  should  not  be 
construed  to  permit  recipients  to  tinduly 
restrict  legal  ser\'ices  attorneys  from 
engaging  in  those  activities,  the  use  of 
the  word  "unduly"  acknowledges  that 
there  may  be  some  restrictions  imposed 
by  the  LSC  Act  or  by  recipients  that  are 
necessary  to  accomplish  the  overriding 
goals  of  the  LSC  Act. 

Section  1604.2    Definitions 

Section  1604.2(a)    •Full-time  Attorney- 

The  definition  of  "attorney"  is 
deleted,  because  it  is  inconsistent  with 
the  definition  of  "attorney"  in  Part 
1600.  Instead,  a  definition  of 'full-time 
attorney"  is  added  that  incorporates' the 
definition  of  "attorney"  in  Part  1600.  A 
"full-  time  attorney"  is  defined  as  an 
attorney  who  is  a  full-time  employee  of 
a  recipient. 

A  separate  definition  of  "frin-time" 
has  not  been  included.  The  decision  of 
what  constitutes  "full-time"  is  left  to  The 
recipient's  own  personnel  and  outside 
practice  policies  and  to  any  appropriate 
statutory  definitions  found  elsewhere. 

Section  1604. 2{b)     "  OutsidB  Pmctic.e  af 
Law" 

This  definition  explains  what  outside 
practice  is.  rather  than  what  it  is  not 
The  regulation  is  intended  to  apply  onlv 
to  outside  practice  of  law  by  recipu^nls' 
employees  and  not  to  other  outside 
activities  by  recipients'  employees  that 
do  not  constitute  the  outside  practice  of 
law.  * 

The  words  "receiving  that"  are 
substituted  for  "entitled  to  receive.  " 
This  revision  makes  it  clear  that  an 
attorney  could  represent  a  client  who  is 
eligible  for  representation  from  the 
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recipient  i  i  an  outside  practice  case 
even  if  the  client  is  also  receiving  legal 
assistance  from  the  recipient,  as  long  as 
the  recipie  nt  is  representing  the  client 
on  a  differ  snt  matter 

This  definition  is  not  intended  to 
include  w  )rk  done  by  legal  services 
attorneys  '  vhen  serving  in  the  military 
reserves  as  JAG  Corps  attorneys. 
Although  he  Committee  chose  not  to 
include  language  on  this  issue  in  the 
rule,  it  int  ;nds  to  continue  the  policy 
establishe  i  in  prior  General  Counsel 
opinions,  (vhich  have  consistently 
found  thai  an  attorney  is  not  engaged  in 
the  outsid  5  practice  of  law  while  serving 
as  a  JAG  C  orps  reserve  officer 
Commenti ;  are  solicited  as  to  whether 
the  rule  si  ould  include  language 


expressly 


stating  this  policy 


Section  1 1  04.2(c)    -Court 
Appointnent" 


essi  snce  i 


The 

of  "court 
into  this 
regulatory 
the  foil 
the  Act: 

Attome^: 
shall  be 
assistance 
compensa  I 


of  the  current  definition 
J  ippointments"  is  incorporated 
p  roposed  provision.  The 
definition  is  used  rather  than 
owling  language  in  §  1006(d)(6)  of 


appointm  tnt 


ru  e 


ere 


statute 
generally 
court  wh 

The  reglilatory 
appointm  jnt: 
statutory 
uncompe 
regulatory 
of  prograi  i 

Section  1 


cf 


tiat 


that,  in 

account 

attorneys 

recipient! 

from  thei 

practice 

required 

that  in 

ability  to 

to  serve 

importan 

recipient: 

serve  moie 

eligible 


JMI 


s  employed  by  a  recipient 
pointed  to  provide  legal 
without  reasonable 
ion  only  when  such 
is  made  pursuant  to  a 
.  or  practice  applied 
o  attorneys  practicing  in  the 
the  appointment  is  made, 
tory  definition  on 
;s  is  broader  than  the 
I  me,  which  applies  only  to 
■1  isated  appointments;  but  the 
definition  is  more  protective 
resources. 


i04.3    General  Policy 

Paragra  jh  (a)  would  require  recipients 
to  adopt  \  o-itten  policies  relating  to 
outside  p  actice,  rather  than  permitting 
programs  to  determine,  on  an  ad  hoc 
basis,  wh  !ther  outside  practice  is  to  be 
permittee  in  a  particular  instance. 
However,  the  policies  would  give  the 
project  director  substantial  discretion  to 
decide. 
Paragrabh  (b)  addresses  the  concern 
re  vising  this  regulation  to  take 
the  evolving  obligations  of  all 
to  do  pro  bono  work, 
would  be  subject  to  pressiues 
attorneys  to  do  outside 

was  not  absolutely 
)y  professional  obligations  and 
ter  ered  with  the  program's 
serve  the  clients  it  is  funded 
his  concern  is  especially 
in  view  of  the  fact  that  LSC 
lack  adequate  resources  to 
than  a  small  fraction  of  the 
ients  who  have  real  legal 


needs.  This  provision  is  included  in 
order  to  insure  that  recipients  can  adopt 
pohcies  that  balance  the  demands  of  the 
profession,  the  attorney's  desire  to  do 
outside  work,  and  the  needs  of  the 
community  served  by  the  program 

The  restrictions  of  this  part  apply 
only  to  full-time  attorneys.  Although 
recipients  are  not  required  to  do  so. 
paragraph  (c)  would  allow  them  to 
adopt  restrictions  on  outside  practice  by 
part-time  attorneys 

Section  1604  4    Permissible  Outside 
Practice 

Section  1604.4(a) 

Proposed  paragraph  (a)  states  the  rule 
in  the  affirmative,  rather  than  as  a 
restriction  It  also  refers  to  a  full-time 
attorney's  responsibilities  to  clients, 
rather  than  "full-time  responsibilities." 
The  Committee  intends  a  director  to 
make  a  case-by-case  determination  as  to 
whether  involvement  in  a  specific  case 
or  matter  would  be  consistent  with  a 
full-time  attorney's  responsibilities  to 
the  program's  clients.  An  full-time 
attorney's  responsibilities  to  program 
clients  should  be  determined  by 
reference  to  the  program's  definition  of 
"full-time."  not  by  reference  to  a 
specific  attorney's  working  habits.  Thus, 
an  attorney  in  the  habit  of  working 
substantial  amounts  of  overtime  on 
program  activities  should  not  be 
penalized  for  deciding  to  allot  some  of 
that  overtime  to  an  outside  practice  case 
rather  than  to  program  activities.  In 
addition,  an  attorney  should  be 
permitted  to  take  reasonable  amounts  of 
leave  to  engage  in  permitted  outside 
practice 

Section  1604.4(b) 

Paragraph  (b)  is  included  to  address  a 
concern  that,  if  program  attorneys 
handled  outside  practice  cases  that  were 
controversial  or  dealt  with  areas 
prohibited  to  the  recipient  (e.g..  abortion 
litigation),  the  recipients  would  be  seen 
as  handling  the  cases  and  viewed  as 
using  outside  practice  as  a  way  to  get 
around  other  restrictions.  This  language, 
which  is  similar  to  language  in  the 
regulation  on  prohibited  political 
activities,  would  require  the  attorney  to 
make  it  clear  that  this  was  not  a  program 
case,  and  to  do  whatever  was  necessary 
to  insure  that  it  not  be  perceived  as 
such. 

In  practical  terms,  the  restriction 
might  require  the  attorney  to  use  a  home 
address  or  post  office  box  for 
correspondence,  or  a  home  telephone 
number  or  direct  dial  number  that 
would  not  go  through  the  recipient's 
switchboard  or  voice  mail  greeting,  or 
other  similar  processes  to  insure  that  the 


recipient  was  not  identified  as  the 
sponsor  of  the  representation. 

The  restriction  on  identification  does 
not  apply  to  court  appointments,  which 
are  treated  separately  throughout  this 
part,  since  attorneys  handle  these  cases 
as  officers  of  the  court.  Recipients  do 
not  have  great  discretion  to  refuse  to 
permit  attorneys  to  accept  them,  as  long 
as  they  are  made  under  a  statute,  rule 
or  practice  that  is  generally  applicable 
The  restriction  also  does  not  apply  to 
cases  which  are  undertaken  to  fulfill  a 
mandatory  pro  bono  obligation,  see 
§  1604.7(d). 

Section  1604.4(c) 

Paragraph  (c)(1)  is  intended  to  make 
explicit  what  has  always  been  implicit 
under  the  current  Part  1604,  i.e.,  that 
work  for  a  client  from  a  previous 
practice  should  not  be  done  on  program 
time 

The  Committee  proposes  to  add 
language  to  paragraph  (c)(2)  to  make  it 
clear  that  an  attorney  may  represent 
another  member  of  the  recipient's  staff 
without  having  to  prove  that  the 
individual  is  a  close  friend.  The 
Committee  also  proposes  to  add 
language  to  make  it  clear  that  the 
attorney  may  represent  him  or  herself. 

The  Committee  proposes  to  revise 
paragraph  (c)(4)  to  make  it  clear  that,  in 
addition  to  representing  a  religious, 
community,  or  charitable  group,  an 
attorney  may  represent  a  client  who  has 
been  referred  to  him  or  her  by  such  a 
group  through  a  formal  pro  bono  or 
referral  program  that  does  regular 
referrals.  For  example,  it  is  permissible 
for  an  attorney  to  represent  a  client  who 
has  been  referred  by  the  ACLU.  NAACP 
or  Catholic  Charities.  This  is  an  issue 
that  was  raised  in  a  recent  case 
involving  Evergreen  Legal  Services.  LSC 
said  that  an  Evergreen  attorney  could 
not  handle  a  case  for  an  individual  who 
had  been  referred  to  her  by  the  Lawyers' 
Guild,  although  presumably  she  could 
have  represented  the  Guild  itself.  Prior 
General  Counsel  opinions  permitted 
outside  practice  both  on  behalf  of 
organizations  such  as  the  ACLU  as  well 
as  on  behalf  of  individuals  referred  by 
those  organizations,  but  those  opinions 
did  not  distinguish  between  those  two 
situations. 

The  Committee  added  paragraph 
(c)(5)  to  make  it  clear  that  legal  services 
attorneys  should  be  permitted  to  act  in 
the  same  way  as  other  attorneys  with 
respect  to  pro  bono  work  that  is 
undertaken  to  meet  professional 
obligations,  whether  the  obligation  is 
aspirational,  as  under  state  rules  that  are 
modeled  on  Rule  6  1  of  the  American 
Bar  Association's  ("ABA")  Model  Rules 
of  Professional  Conduct,  or  mandatory. 


as  is  now  the  case  in  a  few  local 
jurisdictions  across  the  country. 

Section  1604.5    Compensation 

Although  the  .statute  prohibits  all 
compensated  outside  practice,  the 
exception  in  proposed  paragraph  (a)  for 
work  on  cases  held  over  from  a  previous 
private  practice  is  justified  under  the 
general  principle  that  neither  LSC  nor 
the  recipient  can  interfere  with  an 
attorney's  professional  responsibilities 
to  a  client.  Since  the  representation  was 
undertaken  before  the  lawyer  became  a 
legal  services  attorney,  fairness  dictates 
that  the  attorney  should  be  permitted  to 
take  fees  for  completion  of  the  work. 

Paragraph  (b)  proposes  that  a 
recipient  may  permit  an  attorney  to 
accept  attorneys'  fees  for  §  1604.4(c)(2)- 
(5)  cases,  as  long  as  the  fees  are  remitted 
to  the  recipient.  Several  project 
directors  have  questioned  why  an 
attorney  cannot  keep  fees  awarded  for 
outside  practice  approved  by  the 
recipient.  The  answer  is  simple.  The 
LSC  Act  provision  on  outside  practice. 
§  1007(a)(4),  prohibits  all  compensated 
outside  practice,  subject  to  overriding 
considerations  of  professional 
responsibility,  but  permits 
uncompensated  outside  practice  under 
LSC  guidelines. 

What  this  section  does,  in  essence,  is 
to  define  as  "uncompensated  outside 
practice"  any  representation  where  the 
attorney  does  not  seek  or  receive 
personal  compensation  for  the 
representation.  Thus,  the  attorney  can 
perform  work  pro  bono,  without  any  fee, 
but  can  also  undertake  work  where  fees 
could  potentially  be  awarded,  as  long  as 
the  attorney  does  not  keep  any  such  fee 
but  remits  it  to  the  recipient. 

Proposed  §  1604.5(b)(2)  provides  that 
attorneys'  fees  shall  be  remitted  to  a 
recipient  when  allowed  by  applicable 
rules  of  professional  responsibility.  The 
Committee  added  the  reference  to  the 
rules  of  professional  responsibility 
because  of  a  concern  that  restrictions  on 
fee-splitting  could,  in  some  states, 
prohibit  an  attorney  from  turning  over 
attorneys'  fees  from  an  outside  practice 
case  to  the  recipient.  Recipients  would 
need  to  consult  the  status  of  the  law  in 
their  state.  The  Committee  understands 
that,  in  general,  fee-splitting  between  a 
staff  attorney  and  a  legal  services 
organization  such  as  a  recipient  is  not 
restricted  under  state  or  local  mles.  but 
requests  comments  on  the  issue. 

"The  Committee  also  raised  the  issue 
of  how  such  attorneys'  fees  would  be 
treated  for  tax  purposes.  Because  the 
Corporation  does  not  generally  regulate 
the  tax  obligations  of  recipients' 
employees,  this  issue  does  not  appear  to 
be  one  that  should  be  addressed'by. 


regulation.  Rather,  it  is  a  matter  of  local 
concern  which  a  recipient  may  want  to 
consider  when  drafting  its  policies  on 
outside  practice. 

The  LSC  Act  and  LSC's  regulation  on 
fee-generating  cases.  45  CFR  Part  1609. 
have  consistently  been  interpreted  as 
prohibiting  recipients  from  taking 
attorneys'  fiees  from  a  client's  recovery 
of  damages  or  retroactive  statutory 
benefits.  That  restriction  is  accordingly 
incorporated  into  this  provision  of  the 
rule. 

Paragraph  (b)(3)  is  intended  to  make 
it  clear  that  if  a  recipient  receives 
attorneys'  fees  from  one  of  its  attorneys' 
outside  practice  cases,  it  could 
reimburse  the  attorney,  the  client,  the 
pro  bono  or  legal  referral  organization, 
or  anyone  else  who  had  contributed 
resources  to  cover  costs  or  out-of-pocket 
expenses  to  support  the  representation. 

Section  1 604. 6    Use  of  Recipient 
Resources 

For  the  five  types  of  outside  practice 
cases  described  in  §  1604.4(c)(l)-{5). 
this  provision  proposes  to  allow 
attorneys  to  use  some  recipient 
resources  if  necessary  to  carry  out  the 
attorney 's  professional  rasponsibi lities. 
However,  it  would  be  up  to  the  local 
recipient  to  establish  policies  that 
would  determine  whether  its  attorneys 
could  use  recipient  resources  for  a 
specific  case  to  the  extent  allowed  by 
this  rule.  For  §  1604.4(c)(1)  cases,  a  " 
recipient  may  allow  its  attorneys  to  use 
only  a  de  minimis  amount  of  program 
resources,  including  time.  Under  a  "de 
minimis"  standard,  an  attorney  could 
make  a  brief  phone  call  or  use  the  fax 
machine  during  working  hoius,  but 
would  have  to  take  leave  far  court 
appearances. 

For  §  1604.4(c)(2)-{5l  cases,  the 
standard  is  somewhat  less  strict.  A 
recipient  may  allow  its  attorneys  to  use 
a  limited  amount  of  program  resoiures, 
including  time,  for  those  cases.  Under 
the  "limited"  standard,  in  addition  to 
whatever  an  attorney  could  do  under 
the  de  minimis  standard,  the  attorney 
could,  for  example,  make  a  brief  couil 
appearance  during  normal  working 
hours  without  taking  leave.  An  attDrney 
could  also  be  permitted  to  use  a 
program  computer  or  typewriter  to 
prepare  pleadings  or  other  documents. 
However,  if  the  attorney  participated  in 
a  long  trial  or  extended  negotiation,  ho 
or  she  would  normally  be  required  to 
take  leave  to  do  so. 

The  Committee  also  agreed  that,  if  a 
recipient  had  a  procedure  to  identify 
copying,  postage  and  similar  costs,  and 
the  attorney  reimbursed  the  recipient, 
the  use  of  diose  resources  would  also  be 
permissible  under  either  standard.  This 


position  is  consistent  with  the 
longstanding  LSC  policy,  which  has 
been  in  place  for  most  of  LSC's  history 

Finally,  language  is  included  that 
allows  an  attorney  to  use  a  recipient's 
resources  only  when  the  recipient's  LSC 
or  private  funds  are  not  used  for  any 
activities  for  which  the  use  of  such 
funds  is  prohibited. 

The  Committee  seeks  comments  on 
the  appropriateness  of  using  recipient 
resources  for  any  outside  practice,  and 
whether  or  not  the  distinction  between 
"de  minimis"  and  "limited"  use  of 
resoiu-ces  makes  sense  and  is  workable 

Section  1 604. 7    Court  Appointments 

This  proposed  section  treats  court 
appointments  and  mandatory  pro  bono 
representation  separately  from  outside 
practice,  because  there  are  substantially 
different  considerations  for  court 
appointments  and  mandatory  pro  bono 
than  there  are  for  pro  bono  or  other 
outside  cases  that  an  attorney 
undertakes  on  a  strictly  voluntary  basis. 

Paragraph  (a)(1)  simply  restates  a 
general  rule  that  applies  to  court 
appointments  as  well  as  to  outside 
practice  under  the  current  Part  1604. 
Paragraph  (a)(2)  is  based  on  §  1006(d)(6) 
of  the  LSC  Act.  It  is  intended  to  protect 
recipients  from  efforts  that  have  been 
made  by  some  judges  to  appoint  legal 
services  attorneys  to  handle  court 
appointments  in  lieu  of  private 
attorneys,  and/or  to  refuse  to  provide 
compensation  for  appointed  cases 
handled  b\  legal  services  attorneys, 
when  pri  vate  attorneys  appointed  to 
similar  cases  would  have  been  paid. 
Paragraph  (a)(3)  is  also  a  requirement 
carried  over  from  the  current  Part  1604, 
although  it  makes  more  sense  under  this 
proposal,  since  the  proposed  rule  makes 
it  clear  that  legal  services  attorneys  can 
handle  ccurt  appointments  on  program 
time. 

Paragraph  (b)  would  allow  a  full-time 
attornpv  to  use  program  resources  to 
undrrt.ike  renresenfation  permitted  by 
th:s  settion.  and  paragraph  (c)  would 
allo-.v  the  attorney  to  identify  the 
rec;ip!»;iit  as  his  or  her  employer  when 
engifg*-!!  m  such  representation 

Paragraph  (d)  provides  that,  if  an 
atturney  is  lunndated  to  engage  in  pro 
bono  representation  by  apphcabie  state 
or  Unal  court  rules  or  practices  or  by 
rules  of  professional  responsibilitv,  such 
representation  shall  be  treated  in  the 
same  maimer  as  court  appointments  for 
the  purposes  of  paragraphs  (a)(1).  (a)(3)i 
(b)  and  (c)  of  this  section.  While  the 
Committee  recognizes  that  the  ABA 
Model  Rules  do  not  currently  mandate 
pro  bono  services  for  any  attorney,  the 
Committee  also  recognizes  that 
mandatory  pro  bono  is  under  active 
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servK  es 


consideration  in  a  number  of  states  and 
in  certain  local  jurisdictions, 
intjent  of  the  Committee  that 
attorneys  be  pennitted  to 
jutside  representation  to 
uandatory  professional 
to  provide  pro  bono 
;o  which  they  are  now  or  may 
n  the  future. 


is  a  reality 
It  is  the 
legal 

undertake 
fulfill  any 
obligations 
assistance 
be  subject 


List  of  Suh  lects  in  45  CFR  Part  1604 


Legal  sei  vices 

For  the 
preamble, 
CFR  part 


I  easons  set  forth  in  the 
^SC  proposes  to  revise  45 
1 504  to  read  as  follows: 


PART  160f-OUTSIDE  PRACTICE  OF 
LAW 


Pu 


Sec. 

1604.1 

1604.2 

1604.3 

1604.4 

1604.5 

1604.6 

1604.7 

Authority 
2996e(d)(6) 


pose. 

nitions. 
Geheral  policy. 
Pe  mjssible  outside  practice. 
Co  Tipensation. 

of  recipient  resources. 
Colirt  appointments. 

42  U.S.C.  2996e(b)(3). 

2996f(a)(4),  2996g(e). 


Dei 


§1604.1    Furpose. 


pait 


legil 


This 
recipients 
permit 
employed 
bono  lega 
with  the 
upon  then  i 
as  officers 
demands 
their  ove 
those  elig 
Act.  Noth 
construed 
restrict  th ; 


engage  m 

§1604.2    definitions 


v'ho 


ion, 

lllW 


As  usee 

(a)  Fullf 
attorney 
a  recipier  t 
supporter 
Corporal 
practice 
assistance 

(b)  Outi 
provision 
who  is 
assistance 
time  attoi  ney 
does  not 
except  w|ere 


(c)  Cou  -t 
appointn  ent 
made  by 
agency  u 
practice 
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is  designed  to  authorize 
to  adopt  written  policies  that 

services  attorneys 
by  recipients  to  engage  in  pro 
assistance  and  to  comply 
reasonable  demands  made 
as  members  of  the  Bar  and 
of  the  Court,  as  long  as  those 
lo  not  hinder  fulfillment  of 
r  iding  responsibility  to  serve 
ble  for  assistance  under  the 
ng  in  this  part  shall  be 
to  permit  recipients  to  unduly 
ability  of  any  attorney  to 
such  activities. 


in  this  part— 

ime  attorney  means  an 
is  employed  full-time  by 

in  legal  assistance  activities 

in  major  part  by  the 

and  who  is  authorized  to 
in  the  jurisdiction  where 

is  provided. 

ide  practice  of  law  means  the 

of  legal  assistance  to  a  client 

receiving  that  legal 

from  the  employer  of  the  full- 
rendering  assistance,  but 

nclude  court  appointments 
specifically  stated. 

appointment  means  an 

in  a  criminal  or  civil  case 
court  or  administrative 
der  a  statute  or  court  rule  or 


§1604.3    General  policy. 

(a)  A  recipient  shall  adopt  written 
policies  governing  the  outside  practice 
of  law  by  full-time  attorneys  that  are 
consistent  with  the  applicable  rules  of 
professional  responsibility. 

(b)  A  recipient's  policies  may  permit 
the  outside  practice  of  law  by  full-time 
attorneys  only  to  the  extent  allowed  by 
this  part,  but  may  impose  additional 
restrictions  as  necessary  to  meet  the 
recipient's  responsibilities  to  eligible 
clients. 

(c)  A  recipient  may  also  adopt 
policies  that  apply  to  outside  practice 
by  attorneys  employed  part-time  by  the 
recipient,  but  are  not  required  to  do  so 
under  the  provisions  of  this  part. 

§  1604.4    Pennissible  outside  practice. 
A  recipient  may  permit  a  full-time 
attorney  to  engage  in  a  specific  case  or 
matter  that  constitutes  the  outside 
practice  of  law  if: 

(a)  The  director  of  the  recipient  or  the 
director's  designee  determines  that 
representation  in  such  case  or  matter  is 
consistent  with  the  attorney's 
responsibilities  to  the  recipient's  clients; 

(b)  The  attorney  does  not 
intentionally  identify  the  case  or  matter 
with  the  Corporation  or  the  recipient; 
and 

(c)  The  attorney  is — 

(1)  Newly  employed  and  has  a 
professional  responsibility  to  close  cases 
from  a  previous  law  practice,  and  does 
so  on  the  attorney's  own  time  as 
expeditiously  as  possible;  or 

(2)  Acting  on  behalf  of  him  or  herself, 
a  close  friend,  family  member  or  another 
member  of  the  recipient's  staff;  or 

(3)  Acting  on  behalf  of  a  religious, 
community,  or  charitable  group;  or 

(4)  Participating  in  a  pro  bono  or  legal 
referral  program  affiliated  with  or 
sponsored  by  a  bar  association,  other 
legal  organization  or  religious, 
community  or  charitable  group;  or 

(5)  Satisfying  an  obligation  to 
participate  in  pro  bono  work  under 
applicable  State  or  local  rules  or 
practices  of  professional  responsibility. 

§1604.5    Compensation. 

(a)  A  recipient  may  permit  a  full-time 
attorney  to  seek  and  receive  personal 
compensation  for  work  performed 
pursuant  to  §  1604.4(c)(1). 

(b)  A  recipient  may  permit  a  full-time 
attorney  to  seek  and  accept  a  fee  paid 
by.  awarded  or  approved  by  a  court  or 
administrative  body  or  included  in  a 
settlement  if — 

(1)  The  attorney  is  acting  pursuant  to 
§  1604.4(c)  (2)  through  (5); 

(2)  Subject  to  the  applicable  law  and 
rules  of  professional  responsibility,  any 
such  fees  paid  to  the  attorney  are 
remitted  to  the  recipient;  and 


(3)  The  fee  is  not  deducted  from  the 
individual  client's  recovery  of 
compensatory  damages  or  retroactive 
benefits. 

(c)  From  the  fees  remitted  to  the 
recipient  pursuant  to  paragraph  (b)(2)  of 
this  section,  the  recipient  may 
reimburse  any  individual  or 
organization  for  actual  costs  or  out-of- 
pocket  expenses  incurred  in  the 
representation. 

§1604.6    Use  of  recipient  resources. 

(a)  For  cases  undertaken  pursuant  to 
§  1604.4(c)(1),  a  recipient's  WTitten 
policies  may  permit  a  full-time  attorney 
to  use  de  minimis  amounts  of  the 
recipient's  resources  for  permissible 
outside  practice  if  necessary  to  carry  out 
the  attorney's  professional 
responsibilities,  as  long  as  the 
recipient's  Corporation  or  private  funds 
are  not  used  for  any  activities  for  which 
the  use  of  such  funds  is  prohibited. 

(b)  For  cases  undertaken  pursuant  to 
§  1604.4(c)  (2)  through  (5),  a  recipient's 
WTitten  policies  may  permit  a  full-time 
attorney  to  use  limited  amounts  of  the 
recipient's  resources  for  permissible 
outside  practice  if  necessary  to  carry  out 
the  attorney's  professional 
responsibilities,  as  long  as  the 
recipient's  Corporation  or  private  funds 
are  not  used  for  any  activities  for  which 
the  use  of  such  funds  is  prohibited. 

§1604.7    Court  appointments. 

(a)  A  recipient  may  permit  a  full-time 
attorney  to  accept  a  court  appointment 
if  the  director  of  the  recipient 
determines  that: 

(1)  Such  an  appointment  or  case  is 
consistent  with  the  attorney's 
responsibilities  to  the  recipient's  clients; 

(2)  The  appointment  was  made  and 
the  attorney  will  receive  compensation 
for  the  court  appointment  under  the 
same  terms  and  conditions  as  are 
applied  generally  to  attorneys  practicing 
in  the  court  where  the  appointment  is 
made;  and 

(3)  Subject  to  the  applicable  law  and 
rules  of  professional  responsibility,  the 
attorney  agrees  to  remit  to  the  recipient 
any  compensation  received. 

(b)  A  recipient  may  permit  a  full-time 
attorney  to  use  program  resources  to 
undertake  representation  pursuant  to  a 
court  appointment. 

(c)  A  full-time  attorney  may  identify 
the  recipient  as  his  or  her  employer 
when  engaged  in  representation 
pursuant  to  a  court  appointment. 

(d)  If,  under  the  applicable  State  or 
local  court  rules  or  practices  or  rules  of 
professional  responsibility,  legal 
services  attorneys  are  mandated  to 
provide  pro  bono  legal  assistance  in 
addition  to  the  attornevs'  work  on 


behalf  of  the  recipient's  clients,  such 
legal  assistance  shall  be  treated  in  the 
same  manner  as  court  appointments 
under  paragraphs  (a)(1),  (a)  (3),  (b)  and 
(c)  of  this  section. 

Dated:  January  10. 1995. 
Victor  M.  Fortuno. 

General  Counsel. 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Part  40 

[Docket  No.  50018;  RIN  2105-AC20] 

Procedures  for  Transportation 
Workplace  Drug  and  Alcohol  Testing 
Progranfis;  Procedures  for  Non- 
Evidential  Alcohol  Screening  Devices 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  When  the  Department  of 
Transportation  published  its  final 
alcohol  testing  rules  in  February  1994, 
it  said  that  if  non-evidential  screening 
devices  were  approved,  the  devices 
could  be  used  for  screening  tests  in 
DOT-mandated  alcohol  testing 
programs.  Several  such  devices  have 
now  met  precision  and  accuracy 
requirements.  This  proposed  rule  is 
intended  to  establish  procedures  for  the 
use  of  these  devices. 
DATES:  Comments  should  be  received  by 
February  16,  1995.  Late-filed  comments 
will  be  considered  to  the  extent 
practicable. 

FOR  FURTHER  INFORMATION  CONTACT: 
Albert  Alvarez.  Director,  Department  of 
Transportation  Oftice  of  Drug 
Enforcement  and  Program  Compliance, 
400  7th  Street,  S.W..  Washington  D.C., 
20590.  Room  9404. 202-366-3784;  or 
Robert  C.  Ashby.  Deputy  Assistant 
General  Counsel  for  Regulation  and 
Enforcement,  400  7th  Street,  S.W.. 
Room  10424.  202-366-9306. 
SUPPLEMENTARY  INFORMATION:  When  the 
Department  published  its  final  alcohol 
testing  rules  in  February  1994  (59  FR 
7302  etseq.,  February  15. 1994).  the 
Department  established  breath  testing, 
using  evidential  breath  testing  devices 
(EBTs).  as  the  method  to  be  used. 
However,  in  response  to  comments 
requesting  additional  flexibility  in 
testing  methods,  the  Department  said 
that 

NHTSA  [the  National  Highway  Traffic  Safety 
Administration]  will  develop  model 
specifications  (using  precision  and  accuracy 
criteria),  evaluate  additional  screening 


devices  against  them,  and  periodically 
publish  a  conforming  products  list  of  those 
additional  screening  devices  (not  exclusively 
breath  testing  devices)  that  meet  the  model 
specifications  .    .    .    Please  note  that  the 
Department  will  also  have  to  undertake 
separate  rulemaking  proceedings  to  establish 
procedures  for  the  use  of  any  devices  after 
they  are  approved.  (Id.  at  7316). 

NHTSA  published  model  specifications, 
tested  several  screening  devices  and,  on 
December  2,  1994,  published  a 
conforming  products  list  (CPL) 
including  four  non-evidential  breath 
testing  devices  and  one  saliva  testing 
device.  As  noted  in  the  February  15 
common  preamble  cited  above,  while 
NHTSA  has  now  determined  that  these 
devices  meet  the  model  specifications, 
their  use  in  DOT-mandated  alcohol 
testing  programs  would  be  authorized 
only  in  accordance  with  these  proposed 
procedures  (just  as  EBTs  are  authorized 
for  use  only  in  accordance  with  existing 
Part  40  procedures).  Until  these 
proposed  procedures  are  final  and  in 
effect,  employers  are  not  authorized  to 
use  the  non-evidential  screening 
devices. 

These  devices  could  be  used  under 
final  procedural  rules,  it  should  be 
emphasized,  only  for  alcohol  screening 
tests.  Confirmation  tests  must  be 
performed  on  EBTs,  within  20  minutes 
of  the  screening  test,  as  provided  in 
existing  49  CFR  40.65(b).  The 
Department  is  aware  that  increasing  this 
inter\'al  for  situations  in  which  non- 
evidential  devices  are  used  could 
provide  additional  flexibility  to 
employers,  by  increasing  the  distance 
that  a  non-evidential  screening  test 
could  be  conducted  away  from  a 
confirmation  EBT.  However,  as  noted  in 
the  preamble  to  the  February  15,  1994, 
final  Part  40  rule,  conducting  the 
confirmation  test  within  a  brief  time 
fi-om  the  screening  test  is  important  in 
order  to  prevent  metabolization  of 
alcohol  over  time  from  negating  what 
otherwise  would  be  "positive"  test 
results.  This  is  no  less  true  in  a  case 
where  the  screening  test  is  conducted 
on  a  non-evidential  device  than  where 
the  screening  test  is  conducted  on  an 
EBT.  For  this  reason,  the  Department  is 
not  proposing  to  increase  this  interval, 
though  we  seek  comment  on  the  degree 
to  which  an  increased  interval  between 
screening  and  confirmation  tests  could 
increase  the  utility  of  non-evidential 
devices,  without  concomitant  loss  of 
otherwise  positive  tests. 

In  drafting  these  proposed 
procedures,  the  Department  used  the 
model  of  its  existing  alcohol  testing 
procedures,  with  modifications 
appropriate  to  the  different  devices 
involved.  This  makes  the  proposed 


procedures  simple  and  achieves  the 
fiexibility  that  is  the  goal  of  using  non- 
evidential  devices. 

Proposed  §  40.91  simply  states  that 
non-evidential  devices,  approved  by 
NHTSA,  can  be  used  for  screening  but 
not  for  confirmation  tests.  Proposed 
§  40.93  addresses  the  more  complex 
issue  of  who  may  act  as  a  screening  test 
technician  (STT),  with  what  degree  of 
training.  First,  any  BAT  meeting  the 
requirements  of  the  existing  Part  40  mav 
act  as  an  STT,  provided  that  the 
individual  has  demonstrated 
proficiency  on  the  particuleir  non- 
evidential  device  he  or  she  will  use  (bv 
completing  a  "Unit  VIII"  of  the  DOT 
model  BAT  course,  or  similar  section  of 
a  DOT-approved  equivalent  course, 
specific  to  the  particular  device). 

There  may  be  some  individuals  who 
will  act  as  STTs  who  do  not  act  as 
B.^Ts.  These  individuals  would  conduct 
only  screening  tests  using  non- 
evidential  devices  and  would  never  use 
EBTs  or  conduct  confirmation  tests.  The 
Department  is  adapting  its  model  BAT 
course  for  use  in  training  such  persons. 
We  anticipate  that  this  course  will  be  a 
substantially  shorter  version  of  the  BAT 
course,  focusing  on  screening 
procedures  only.  The  Department  will 
make  this  course  outline  available  by 
the  time  a  final  rule  based  on  this 
proposal  is  published.  Someone  who 
successfully  completes  this  course 
could  act  as  an  STT,  under  paragraph 
(b)  of  this  section.  The  remainder  of  the 
section,  with  respect  to  additional 
training,  documentation  of  training,  and 
other  subjects,  parallels  existing  Part  40. 

Proposed  §40.97  concerns  locations 
for  screening  tests.  Location 
requirements  are  the  same  as  the 
parallel  section  in  the  existing  Part  40 
alcohol  procedures.  Proposed  §  40.99 
provides  that  like  employers  using  an 
EBT  without  the  features  needed  for 
confirmation  tests,  employers  using 
non-evidential  breath  testing  devices 
would  use  the  same  form  as,  and  a  log 
book  like,  those  cited  in  §  40.59  of  the 
existing  alcohol  testing  procedures.  A 
slightly  modified  form  is  described  at 
the  end  of  the  proposed  rule  text.  The 
Department  seeks  comment  on  whether 
it  would  be  better  to  take  this  approach 
or  to  attempt  to  modify  the  existing 
alcohol  testing  form  to  encompass  non- 
breath  based  testing. 

For  employers  using  non-evidential 
breath  testing,  proposed  §40.101 
provides  that  the  STT  or  BAT  would 
follow  essentially  the  same  procedures 
as  are  followed  for  a  screening  test  using 
an  EBT.  The  technology  and  testing 
process  using  a  non-evidential  breath 
testing  device  and  an  EBT  are  similar 
enough  that  the  existing  procedures  r;i!i 
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be  used  as  t  ley  are.  For  purposes  of 
these  propo  led  procedures,  we  view  the 
results  disp  ayed  on  non-evidential 
breath  devi(  es  as  equivalent  to  those 
displayed  o  i  EBTs,  even  if  the  mode  of 
display  is  d  fferent.  We  seek  comment 
on  whether  any  greater  specificity 
concerning  the  dibplay  of  results  on 
non-eviden  ial  breath  testing  devices  is 
needed. 

Saliva  tej  ting  devices  are  another 
matter,  sine  e  they  use  a  different 
technology  and  require  different 
procedures  Proposed  §  40.101(d)  spells 
out  these  pi  ocedures.  After  opening  the 
package  coi  itaining  the  device,  the  STT 
lets  the  em]  »loyee  choose  whether  to  use 
the  swab  hi  m-  or  herself  or  whether  to 
have  the  STT  use  the  swab.  For  the  sake 
of  hygiene,  the  STT  would  wear  a 
surgical  glc  ve  or  other  adequate  sanitar\' 
hand  protei  :tion  whenever  the  STT 
performs  tt  is  task.  This  is  advisable 
both  from  t  le  point  of  view  of  the  STT 
and  the  em  >loyee.  Such  a  requirement 
is  likely  to  nake  all  parties  more 
accepting  c  f  this  testing  method,  and  the 
Departmen ;  proposes  to  require  it  for 
this  reason  The  Department  is  informed 
by  the  Occ^  ipational  Health  and  Safety 
Administrc  tion  (OSHA)  that  its  rules 
concerning  bloodbome  pathogens  (29 
CFR  1910.  030)  do  not  apply  to  saliva 
testing  of  t  lis  sort,  since  those  rules  do 
not  design  ite  saliva  as  a  "potentially 
infectious  naterial"  except  in  the 
context  of  lental  procedures.  However, 
employers  should  check  appUcable  state 
or  local  la\  irs  to  determine  if  they 
impose  an;  r  additional  requirements. 
These  sam  ?  comments  apply  to  the 
disposal  0  sahva  test  materials  (see 
§40.101(f)  . 

The  poi)  t  of  the  swabbing  exercise  is 
to  get  the  i  bsorbent  end  of  the  swab 
completel:  saturated  so  that  it  will 
activate  th  5  device.  Once  the  swab  is 
saturated,  iie  STT  places  it  into  the 
receptacle  on  the  device,  maintaining 
pressure  o  i  the  device  until  the  device 
is  activate  i.  The  manufacturer's 
instructioi  is  will  describe  how  the  STT 
is  to  know  whether  the  device  has  been 
activated,  -or  example,  the  device  that 
is  now  on  iie  NHTSA  CPL  has  an 
indicator !  pot  that  turns  a  particular 
color  whe  i  the  device  is  activated. 

There  ai  e  two  main  types  of  problems 
that  can  h  ippen  in  this  process.  First, 
the  proces  s  of  using  the  device  can 
miscarry  ( J.g..  the  swab  breaks  or  falls 
to  the  floe  r).  In  this  case,  the  STT  is 
instructec  to  start  the  process  over  with 
a  new  dev  ice  and  swab.  In  this  case,  the 
STT  woul  J  note  the  occurrence  in  the 
"remarks'  section  of  the  form.  The 
Departme  it  seeks  comments  on  whether 
it  v/ould  1:  e  advisable  to  use  a  new  form 
in  this  sill  iatioa.  SeLOuJ,  llxe  procc-ss 
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can  work  correctly,  but  the  device  does 
not  activate.  In  this  case,  the  STT  also 
begins  the  process  anew,  but  the  STT, 
rather  than  the  employee,  must  use  the 
swab  (this  is  because  insufficient 
saturation  of  the  swab  is  a  common 
reason  for  the  failure  of  the  device  to 
activate). 

Once  the  device  activates,  the  STT 
reads  the  result.  This  reading  must  take 
place  within  the  time  frame  specified  in 
the  manufacturer's  instructions  for  the 
device  (e.g.,  2-15  minutes  in  the  case  of 
the  saliva  device  now  on  the  CPL).  The 
instructions  will  also  indicate  the 
manner  in  which  the  reading  is  made 
(e.g.,  a  numerical  scale  or  other 
indication  that  there  is  an  alcohol 
concentration  of  .02  or  greater). 
Following  the  reading  of  the  result,  the 
STT  proceeds  in  the  same  manner  as 
does  the  BAT  in  a  case  when  an  EOT  not 
having  the  features  necessary  for 
confirmation  tests  is  used.  The 
Department  is  proposing  to  amend  the 
procedures  for  this  situation,  both 
where  an  EBT  and  where  a  non- 
evidential  screening  device  is  used. 
Under  this  proposal,  following  a 
screening  test  showing  a  result  of  .02  or 
greater,  tie  employee  would  have  to  be 
advised  against  eating,  drinking,  etc.; 
would  have  to  be  advised  against 
driving  (as  noted  in  Block  4  of  the  form); 
and  would  have  to  be  under  observation 
while  going  from  the  screening  test  site 
to  the  confirmation  test  site. 

Refusals  to  test  and  incomplete  tests 
(proposed  §  40.103)  are  handled  in  a 
manner  parallel  to  that  of  existing 
alcohol  Part  40  procedures.  There  is  also 
a  parallel  to  existing  alcohol  Part  40's 
procedures  for  situations  in  which  an 
adequate  sample  is  not  provided 
(§  40.105).  For  non-evidential  breath 
devices,  the  same  "shy  lung" 
procedures  that  are  used  with  EBTs  (see 
§  40.69)  are  employed.  For  saliva 
devices,  in  situations  such  as  the 
apparent  inabihty  of  the  employee  to 
saturate  the  swab  sufficiently  to  activate 
the  device,  the  STT  would  first  conduct 
a  new  test,  as  provided  in  §  40.101.  If 
the  same  thing  happens  on  the  new  test, 
the  STT  makes  a  note  in  the  "remarks" 
section  of  the  form.  The  employer  is 
then  responsible  for  immediately 
conducting  a  breath  test.  Since  an  EBT 
must  be  available  within  20  minutes  in 
order  to  conduct  a  confirmation  test, 
this  approach  appears  workable.  The 
Department  seeks  comment  on  whether 
the  rule  should  specify  that  an  EBT  be 
used  for  this  purpose,  since  going  from 
a  saliva  device  to  a  non-evidential 
breath  test  device  to  an  EBT  (if  needed 
for  confirmation)  could  urmecessarily 
leagllien  the  enliie  piucediue,  perhaps 


resulting  in  the  loss  of  what  otherwise 
would  be  a  positive  test. 

It  is  our  understanding  that 
individuals  caimot  voluntarily  coijtrol 
the  production  of  saliva.  Consequently, 
there  is  no  precise  parallel  to  "shy  lung" 
or  "shy  bladder"situations  in  the  case  of 
saliva  testing,  and  refusals  would  occur 
only  if  the  employee  declined  to  permit 
the  technician  to  use  the  swab  or 
declined  to  take  a  subsequent  breath 
test.  A  medical  review,  parallel  to  that 
provided  in  the  urine  and  breath  testing 
situations,  appears  unnecessary  here. 

Proposed  §  40.107  is  a  brief  list  of 
"fatal  flaws"  in  non-evidential 
screening  tests.  For  saliva  tests,  these 
include  results  read  in  an  untimely 
manner,  use  of  a  device  past  its 
designated  shelf  life,  and  the  failure  of 
the  device  to  activate.  Other  fatal  flaws 
are  similar  to  those  in  the  existing  Part 
40  alcohol  testing  procedures.  The 
requirements  concerning  availability 
and  disclosure  of  information  about 
employees  and  maintenance  and 
disclosure  of  records  concerning  STTs 
and  non-evidential  devices  are  also  the 
same  as  those  of  existing  Part  40 
procedures. 

Regulatory  Analyses  and  Notices 

This  is  not  a  significant  rule  under    ' 
Executive  Order  12366  or  under  the 
Department's  Regulatory  Policies  and 
Procedures.  It  does  not  impose  costs  on 
regulated  parties.  It  faciUtates  the  use  of 
devices  that  may  increase  flexibility, 
and  decrease  costs,  for  employers  who 
choose  to  use  them.  There  are  not 
"  sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  FederaUsm 
Assessment.  The  Department  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  To  the  extent 
that  there  is  any  such  impact,  it  is 
expected  to  be  a  small  favorable  impact, 
since  some  small  entities  may  be  able  to 
conduct  screening  tests  at  a  lower  cost. 

List  of  Subjects  in  49  CFR  Part  40 

Drug  testing.  Alcohol  testing. 
Laboratories.  Reporting  and 
Recordkeeping  requirements.  Safety, 
Transportation. 

Issued  this  10th  Day  of  januarj-,  1995,  at 
Washington.  D.C. 
Federico  Pena, 
Secretary  of  Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  49  CFR  part  40  is  proposed  to 
be  amended  as  follows: 

1 .  The  authority  citation  for  part  40 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  102.301,322;  49 
U.S.C.  app.'  1301nt.,  app.  1434nt..  app.  2717, 
app.  loida. 


§40.51    [Amended] 

2.  §  40.51(c)  is  proposed  to  be 
amended  by  adding  the  words  "or  non- 
evidential  alcohol  screening  device" 
after  the  word  "EBT." 

3.  A  new  §40. 63(h)  is  proposed  to  be 
added,  to  read  as  follows: 

§  40.63    Procedures  for  screening  tests. 

***** 

(h)  If  the  confirmation  test  will  be 
conducted  at  a  different  site  from  the 
screening  test,  the  employer  or  its  agent 
shall  ensure  that — 

(1)  The  employee  is  advised  against 
taking  any  of  the  actions  mentioned  in 
the  first  sentence  of  §  40.65(b)  ©f  this 
Part; 

(2)  The  employee  is  advised  that  he  or 
she  must  not  drive,  perform  safety- 
sensitive  duties,  or  operate  heavy 
equipment,  as  noted  in  Block  4  of  the 
alcohol  testing  form;  and 

(3)  The  employee  is  under  observation 
of  a  BAT,  STT,  or  other  employer 
personnel  while  in  transit  from  the 
screening  test  site  to  the  confirmation 
test  site. 

4.  A  new  Subpart  D  of  Part  40  is 
proposed  to  be  added,  to  read  as 
follows: 

Subpart  D — Non-Evidential  Alcohol 
Screening  Tests 

40.91    Authorization  for  use  of  non- 
evidential  alcohol  screening  devices. 

40.93    The  screening  test  technician. 

40.95    Quality  assurance  plans  and 
manufacturers'  instructions  for  non- 
evidential  screening  devices. 

40.97    Locations  for  non-evidential  alcohol 
screening  tests. 

40.99    Testing  forms  and  log  books. 

40.101    Screening  test  procedure. 

40.103    Refusals  to  test  and  uncompleted 
tests. 

40.105    Inability  to  provide  an  adequate 
sample. 

40.107    Invalid  tests. 

40.109    Availability  and  disclosure  of 
alcohol  testing  information  about 
individual  employees. 

40.111    Maintenance  and  disclosure  of 
records  concerning,  non-evidential 
alcohol  screening  test  devices  and 
screening  test  technicians. 

Subpart  D — Non-evidential  alcohol 
screening  devices 

§  40.91  Authorization  for  use  of  non- 
evidential  alcohol  screening  devices. 

Non-evidential  alcohol  screening 
tests,  performed  using  screening  devices 
included  by  the  National  Highway 
Traffic  Safety  Administration  on  its 
conforming  products  list  for  non- 
evidential  screening  devices,  may  be 
used  in  heu  of  EBTs  to  perform 
screening  tests  required  by  operating 
administrations'  alcohol  testing 
regulations.  Non-evidential  screening 


devices  may  not  be  used  for 
confirmation  alcohol  tests,  which  must 
be  conducted  using  EBTs  as  provided  in 
Subpart  C  of  this  Part. 

§  40.93    The  screening  test  technician. 

(a)  Anyone  meeting  the  requirements 
of  this  Part  to  be  a  BAT  may  act  as  a 
screening  test  technician  (STT), 
provided  that  the  individual  has 
demonstrated  proficiency  in  the 
operation  of  the  non-evidential 
screening  device  he  or  she  is  using. 

(b)  Any  other  individual  may  act  as  an 
STT  if  he  or  she  successfully  completes 
a  course  of  instruction  concerning  the 
procedures  required  by  this  Part  for 
conducting  alcohol  screening  tests.  Only 
the  Department  of  Transportation  model 
course,  or  a  course  of  instruction 
determined  by  the  Department  of 
Transportation's  Office  of  Drug 
Enforcement  and  Program  Compliance 
to  be  equivalent  to  it,  may  be  used  for 
this  purpose. 

(c)  With  respect  to  any  non-evidential 
screening  device  involving  changes, 
contrasts,  or  other  readings  that  are 
indicated  on  the  device  in  terms  of 
color,  STTs  shall,  in  order  to  be 
regarded  as  proficient,  be  able  to  discern 
correctly  these  changes,  contrasts  or 
readings. 

(d)  Tne  STT  shall  receive  additional 
training,  as  needed,  to  ensure 
proficiency,  concerning  new  or 
additional  devices  or  changes  in 
technology  that  he  or  she  will  use. 

(e)  The  employer  or  its  agent  shall 
document  the  training  and  proficiency 
of  each  STT  it  uses  to  test  employees 
and  maintain  the  documentation  as 
provided  in  §40.83. 

(f)  The  provisions  of  §  40.51(b)  and  (c) 
of  this  Part  apply  to  STTs  as  well  as  to 
BATs. 

§  40.95    Quality  assurance  plans  and 
manufacturers'  instructions  for  non- 
evidential  screening  devices. 

(a)  In  order  to  be  used  for  alcohol 
screening  tests  subject  to  this  part,  a 
non-evidential  screening  device  shall 
have  a  DOT-approved  quality  assurance 
plan  (QAP)  developed  by  the 
manufacturer. 

(1)  The  plan  shall  designate  the 
method  or  methods  to  be  used  to 
perform  quality  control  checks;  the 
temperatures  at  which  the  non- 
evidential  screening  device  shall  be 
stored  and  used,  as  well  as  other 
environmental  conditions  (e.g.,  altitude, 
humidity)  that  may  affect  the 
performance  of  the  device;  and,  where 
relevant,  the  shelf  life  of  the  device. 

(2)  The  QAP  shall  prohibit  the  use  of 
any  device  that  does  not  pass  the 
specified  quality  control  checks  or  that 
has  passed  its  expiration  date. 


(b)  The  manufacturers'  instructions  on 
or  included  in  the  package  for  each 
saliva  testing  device  shall  include 
directions  on  the  proper  use  of  the 
device,  the  time  frame  within  reach  the 
device  must  be  read  and  indicate  the 
manner  in  which  the  reading  is  made. 

(c)  The  employer  shall  comply  with 
the  QAP  and  manufacturer's 
instructions  for  each  non-evidential 
screening  device  it  uses  for  alcohol 
screening  tests  subject  to  this  Part. 

§  40.97    Locations  for  non-evidential 
alcohol  screening  tests. 

(a)  Locations  for  non-evidential 
alcohol  screening  tests  shall  meet  the 
same  requirements  set  forth  for  breath 
alcohol  testing  in  §  40.57  of  this  Part. 

(b)  The  STT  shall  supervise  only  one 
employee's  use  of  a  non-evidential 
screening  device  at  a  time.  The  STT 
shall  not  leave  the  alcohol  testing 
location  while  the  testing  procedure  for 
a  given  employee  is  in  progress. 

§  40.99    Testing  forms  and  log  booths. 

(a)  Employers  using  a  non-evidential 
breath  testing  device  shall  use  the 
alcohol  testing  form  and  log  book  as 
provided  in  §  40.59  and  Appendix  B  of 
this  Part  for  the  screening  test. 

(b)  Employers  using  a  saliva  screening 
device  shall  use  the  alcohol  testing  form 
found  in  Appendix  C  of  this  Part. 

§40.101    Screening  test  procedure. 

(a)  The  steps  for  preparation  for 
testing  shall  be  the  same  as  provided  for 
breath  alcohol  testing  in  §40.61  of  this 
Part. 

(b)  The  STT  shall  complete  Step  1  on 
the  form  required  by  §  40.99.  The 
employee  shall  then  complete  Step  2  on 
the  form,  signing  the  certification. 
Refusal  by  the  employee  to  sign  this 
certification  shall  be  regarded  as  a 
refusal  to  take  the  test. 

(c)  If  the  employer  is  using  a  non- 
evidential  breath  testing  device,  the  STT 
shall  follow  the  same  steps  outlined  for 
screening  tests  using  EB'Ts  in  §  40.63. 

(d)  If  the  employer  is  using  a  saliva 
testing  device,  the  STT  shall  take  the 
following  steps: 

(1)  The  STT  shall  check  the  expiration 
date  of  the  saliva  testing  device,  and 
shall  not  use  a  device  at  any  Ume 
subsequent  to  the  expiration  date. 

(2)  "The  STT  shall  open  an 
individually  sealed  package  containing 
the  device  in  the  presence  of  the 
employee. 

(3)  The  STT  shall  offer  the  employee 
the  opportunity  to  use  the  swab.  If  the 
employee  chooses  to  use  the  swab,  the 
STT  shall  instruct  the  employee  to 
insert  the  absorbent  rnd  of  the  swab  ir,!n 
the  employee's  mouth,  moving  it 
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be  reused,  and  shall  be  disposed  of  in 
a  sanitary  maimer  following  their  use, 
consistent  with  applicable 
requirements. 

(e)  In  the  case  of  any  screening  test 
performed  under  this  section,  the  STT. 
after  determining  the  alcohol 
concentration  result,  shall  follow  the 
applicable  provisions  of  §40.63  (e)(1)- 
(2),  (f),  (g),  and  (h).  Following 
completion  of  the  screening  test,  the 
STT  shall  date  the  form  and  sign  the 
certification  in  Step  3  of  the  form. 

§  40.103    Refusals  to  test  and  uncompleted 
tests. 

(a)  Refusal  by  an  employee  to 
complete  and  sign  the  alcohol  testing 
form  required  by  §  40.99  (Step  2).  to 
provide  a  breath  or  saliva  sample,  to 
provide  an  adequate  amount  of  breath, 
or  otherwise  to  cooperate  in  a  way  that 
prevents  the  completion  of  the  testing 
process,  shall  be  noted  by  the  STT  in 
the  remarks  section  of  the  form.  This 
constitutes  a  refusal  to  test.  The  testing 
process  shall  be  terminated  and  the  STT 
shall  immediately  notify  the  employer 

(b)  If  the  screeiiing  test  cannot  be 
completed,  or  if  an  event  occurs  that 
would  invalidate  the  test,  tlie  STT  shall, 
if  practicable,  begin  a  new  screening 
test,  using  a  new  testing  form  and,  in  the 
case  of  test  using  a  saliva  screening 
device,  a  new  device. 

» 

§  40. 1 05    Inability  to  provide  an  adequate 
amount  of  breath  or  saliva. 

(a)  If  an  employee  is  unable  to  provide 
sufficient  breath  to  complete  a  test  on  a 
non-evidential  breath  testing  device,  the 
procedures  of  §  40.69  apply 

(b)  If  an  employee  is  unable  to 
provide  sufficient  saliva  to  complete  a 
test  on  a  saliva  screening  device  (e.g.. 
the  employee  does  not  provide 
sufficient  saliva  to  activate  the  device), 
the  Srr,  as  provided  in  §40.101  of  this 
Part,  shall  conduct  a  new  test  using  a 
new  device.  If  the  employe?  refuses  to 
complete  the  new  test,  the  STT  shall 
terminate  testing  and  immediately 
inform  the  employer  This  constitutes  a 
refusal  to  test. 

(c)  If  the  new  test  is  completed,  but 
there  is  an  insufficient  amount  of  saliva 
to  ac:tivate  the  device.  STT  shall 
immediately  infonn  the  employer, 
which  shall  immediately  cause  a  breath 
alcohol  test  to  be  administered  to  the 
employee. 

§40.107    Invalid  tests. 

An  alcohol  test  using  a  non-evidential 
screening  device  shall  be  invalid  under 
the  following  circumstances: 

(a)  With  respect  to  a  test  conducted  on 
a  saliva  device — 

(1)  The  re.suh  is  not  read  within  the 
time  frame  specified  by  the 


manufacturer's  instructions  for  the 
device. 

(2)  The  device  does  not  activate; 

(3)  The  device  is  used  for  a  test  after 
the  expiration  date  printed  on  its 
package; 

(b)  With  respect  to  any  test  conducted 
on  a  non-evidential  alcohol  testing 
device — 

(1)  The  STT  has  failed  to  note  on  the 
remarks  section  of  the  form  that  the 
employee  has  failed  or  refused  to  sign 
the  form  following  the  recording  on  the 
form  of  the  test  resuh;  or 

(2)  The  procedures  of  §  40  101(d)  aru 
not  followed. 

§40.109    Availability  and  disclosure  of 
alcohol  testing  Information  about  individual 
employees. 

The  provisions  of  §  40.81  apply  to 
records  of  non-evidential  alcohol 
screening  tests. 

§  40.1 1 1    Maintenance  and  disclosure  of 
records  concerning  non-evidential  alcohol 
screening  test  devices  and  screening  test 
technicians. 

Records  concerning  STTs  and  non- 
evidential  testing  devices  shall  be 
maintained  and  disclosed  following  the 
same  requirements  applicable  to  BATs 
and  EBTs  under  §  40.8 1  of  this  Part. 

5.  A  new  Appendix  C  to  Part  40  is 
proposed  to  be  added,  to  read  as 
follows: 

Appendix  C  to  Part  40— The  Saliva 
Alcohol  Testing  Form 

(A  printed  version  of  the  saliva 
alcohol  testing  form  was  not  ready  at  the 
time  of  the  publication  of  this  notice. 
However,  for  the  information  of 
commenters.  the  form  is  in  most 
respects  identical  to  the  existing  breath 
alcohol  testing  form.  Differences  are  as 
follows:  References  to  the  "Breath 
Alcohol  Testing  Form"  and  the  "Breath 
Alcohol  Technician"  would  be  replaced 
bv  references  to  the  "Saliva  Alcohol 
Testing  Form"  and  "Screening  Test 
Technician."  respectively.  References  to 
"breath  alcohol  testing"  would  be 
replaced  by  references  to  "saliva  alcohol 
testing."  lii  Block  3.  the  fine  directing 
confirmation  test  results  to  be  attached 
to  the  back  of  the  form  would  be 
deleted,  as  would  (he  space  for 
attaching  such  results  on  the  back  of  the 
form.  Also  in  Block  3.  the  words 
"Testing  Device  Serial  Number"  would 
be  deleted  and  the  words  "Device 
Expiration  Date"  substituted.! 

[FR  Doc  95-1188  Filed  1-12-95.  350  pm| 
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Federal  Railroad  Administration 

49  CFR  Parts  229,  231,  and  232 
[FRA  Doctet  No.  PB-8,  Notice  No.  4] 
RIN213a-AA73 

Power  Brake  Regulations 

AGENCY:  Federal  Railroad 

Administration  (FRA). 

ACTION:  Extension  of  comment  period. 

SIMMAI^Y:  By  notice  of  proposed 
rulemaking  (NPRM)  published  on 
September  16,  1994  (59  FR  47676)  and 
a  subsequent  notice  published  on 
October  20, 1994  (59  FR  52953),  FRA 
established  a  deadline  for  the 
submission  of  written  comments  of 
January  18, 1995.  Due  to  the  strong 
objections  raised  by  a  large  number  of 
commenters  at  the  six  days  of  public 
hearings  held  on  the  NPRM,  FRA  has 
determined  that  it  will  defer  action  on 
the  NPRM  for  a  short  period,  leave  the 
docket  op>en  until  further  notice,  and 
establish  deadlines  for  the  submission 
of  alternative  approaches  regarding  any 
o^^the  passenger  and  freight  service 
ih-jues  and  initial  comments  on  FRA's 
NPRM.  After  FRA  has  considered  any 
alternative  approaches  or  initial 
comments  on  the  NPRM  submitted  in 
accordance  with  the  established 
deadlines.  FRA  will  determine  how  it 
will  proceed  in  this  matter  and  issue  a 
subsequent  notice  detailing  that 
determination. 

DATES:  Written  Comments:  The  date  by 
which  alternative  approaches  must  be 
received  is  February  27,  1995  for 
passenger  service  issues  and  April  ] . 
1995  for  freight  service  issues.  During 
these  periods  other  comments  on 
specific  requirements  contained  in  the 
NPRM  will  also  be  considered.  If  FRA 
rtjceives  meaningful  and  specific 
alternative  approaches.  P'RA  intends  to 
provide  interested  parties  with  a  more 
extensive  comment  period  in  order  to 
further  discuss  and  develop  the 
alternatives.  However,  if  FRA  receives 
alternative  approaches  lacking  in  detail 
or  substance,  FRA  reserves  the  right  to 
establish  a  somewhat  limited  final 
comment  period  on  the  NPRM  and 
move  rapidly  toward  development  of  a 
final  rule. 

ADDRESSES:  Written  Comments:  Written 
comments  should  identify  the  docket 
number  and  the  notice  number  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  400 
Seventh  Street,  SW  ,  Room  8201. 
Washington.  DC  20590  Persons  desiring 
to  be  notified  that  their  WTitten 
comments  have  been  received  bv  FRA 


should  submit  a  stamped,  self-addressed 
postcard  with  their  comments.  The 
Docket  Clerk  will  indicate  on  the 
postcard  the  date  on  which  the 
comments  were  received  and  will  return 
the  card  to  the  addressee.  Written 
comments  will  be  available  for 
examination,  both  before  and  after  the 
closing  date  for  comments,  during 
regular  business  hours  in  room  8201  of 
the  Nassif  Building  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Rolf 
Mowatt-Larssen.  Chief,  Motive  Power 
and  Equipment  Division.  Office  of 
Safety,  RRS-14,  Room  8326.  FRA,  400 
Seventh  Street.  SW.,  Washington,  DC, 
20590  (telephone  202-366-4094  or  202- 
366-9186),  or  Thomas  Herrmann.  Trial 
Attorney.  Office  of  the  Chief  Counsel. 
FRA.  400  Seventh  Street,  SW., 
Washington,  DC  20590  (telephone  202- 
366-0628). 

SUPPt-EMENTARV  INFORMATION: 

Freight  Service  Issues 

FRA  has  sought  to  develop  revised 
power  brake  regulations  that  work  well 
in  the  context  of  contemporary  railroad 
o{>erations,  advancing  safety  without 
imposing  unnecessary  burdens.  If 
possible,  such  regulations  should  be 
structured  in  such  a  way  as  to  promote 
compliance  with  the  Freight  Car  Safety 
Standards  and  the  Safety  Appliance 
Standards,  as  well.  FRA  has  noted  that 
particular  care  should  be  exercised  if 
L-ain  brake-test  distances  are  to  be 
lengthened,  since  the  frequency  with 
which  cars  will  be  subject  to  inspection 
for  all  purposes  will  inevitably  be 
reduced.  The  NPRM  also  sought  to 
avoid  poor  power  brake  performance  in 
the  future  by  insisting  that  the 
industry's  innovative  programs  for 
repair  track/single  cai  tests  become  an 
enforceable  baseline  for  periodic 
attention  to  the  air  brake  systems  on 
individual  cars. 

At  the  public  hearings, 
representatives  of  the  railroad 
companies  expressed  strong  objections 
to  the  NPRM  and  asked  for  its 
withdrawal.  The  railroads  were  joined 
by  major  shippers,  who  feared  delays 
and  additional  cost.  Representatives  of 
the  Brotherhood  of  Railway  Carmen 
supported  the  thrust  and  general  intent 
of  the  NPRM  but  expressed  the  view  * 
that  carriers  would  avoid  its 
requirements  by  exploiting  what  they 
viewed  as  loopholes  in  the  proposal. 

It  is  apparent  that  many  of  the 
comments  lodged  in  the  hearing  process 
were  based  on  a  serious 
misunderstanding  of  the  intended  thrust 
of  the  regulatory  proposal.  Railroad 
witnesses,  for  instance,  expressed  the 
view  that  the  NPRM  would  require  all 


trains  to  be  operated  no  more  than  500 
miles  between  Class  1  brake  tests.  The 
proposed  performance-based  criteria 
(for  operating  significantly  longer 
distances  than  now  permitted)  were 
apparently  judged  to  be  so  onerous  as  to 
offer  no  alternative.  That  was  not  the 
intent  of  the  proposal.  However, 
railroad  commenters  were  not 
persuaded  by  the  agency's  reassurances 
on  this  point  in  the  preamble  to  the 
NPRM  and  during  the  hearing  process. 

Whatever  the  basis  of  commenters' 
response  to  the  NPRM  may  have  been, 
it  is  dear  that  the  NPRM  was  not  as 
successful  as  FRA  had  hoped  in 
eliciting  constructive  comments  on 
freight  issues.  Further.  FR.A  agrefs  with 
comments  of  the  Brotherhood  of 
Railway  Carmen  that  current  abuse  of 
the  1 .000-raile  inspection  could  verv 
well  be  repeated  under  the  structure  of 
the  proposed  rule  (with  500-mile  tests 
being  conducted  by  train  crews,  perhaps 
at  frequently  shifting  locations  so  as  to 
^void  effective  oversight  bv  FRA). 

The  railroad  companies.' through  the 
Association  of  American  Railroads 
(AAR)  and  The  American  Short  Line 
Railroad  Association  (ASLRA).  have 
urged  that  FRA  withdraw  or  hold  in 
abeyance  the  NPRM  and  pursue  a 
collaborative  rulemaking  process  such 
as  a  negotiated  rulemaking.  Given  the 
statutory  timetable  established  for  this 
proceeding,  this  is  a  request  that  should 
more  appropriately  have  been  made 
immediately  following  the  workshops 
conducted  in  Februan,-  and  March  of 
1993,  which  themselves  were  convened 
to  elicit  dialogue  and  suggestions 
regarding  the  content  of  the  agency's 
proposal.  Nevertheless.  FRA  continues 
to  welcome  participation  in  the 
development  of  these  regulations. 

FRA  bas  been  advised  that 
representatives  of  rail  labor  and  the 
railroads  will  explore  whether  tTiev  can 
identify  a  common  basis  for  undertaking 
discussion  with  FRA  regarding 
development  of  an  alternative 
rulemaking  proposal.  In  order  to 
facilitate  those  consultations  and  receipt 
of  concrete  approaches  from  any  other 
interested  party.  FRA  will  defer  action 
on  the  NPRM  for  a  short  period.  The 
docket  will  remain  open  until  further 
notice. 

FRA  will  expect  firm,  detailed 
submissions  from  the  parties  not  Liter 
than  April  1,  1995.  setting  forth  a 
statement  of  principles  and  detailing 
alternative  approaches  which  ran  form 
the  basis  for  further  discussion.  These 
submissions  should  identi^  any 
underlying  data  used  to  develop  the 
alternative  approaches  and  preliminary 
estimates  regarding  the  economic 
impact  of  any  approach.  Upon  refii-ipt  of 
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such  submi  ssions  from  the  AAR, 
ASLRA,  an  i  the  principal  labor 
organizatio  is  (or  a  filing  from  any  other 
party  offeri  ig  alternative  approaches). 
FRA  would  Uien  evaluate  which  course 
of  action  to  take.  Among  the  options 
available  tc  FRA  are  the  following: ' 

1 .  Initiati  a  public  regulatory 
conference  to  discuss  development  of 
one  or  mor  f  alternative  approaches. 

2.  Without  further  proceedings,  issue 
a  suppleme  ntal  notice  incorporating  the 
ahemative  approaches  submitted  by  the 
parties  and^or  developed  bv  FRA. 

3.  Establ  sh  a  new  final  aate  for 
submissior  of  comments  on  the  original 
NPRM.  afte  r  which  a  final  rule  would  be 
issued. 

If  parties  submit  alternative 
approaches  which  lack  the  substance  for 
producing  iirther  discussion  or 
development,  FRA  may  act  in 
accordance  with  the  third  alternative 
and  provid  e  a  relatively  short  comment 
period  and  move  this  proceeding  toward 
the  issuance  of  a  final  rule.  However, 
given  the  (Ejections  expressed  to  the 
NPRM.  FR  V  would  prefer  to  act  in  a 
manner  co  isistent  with  the  first  or 
second  of  mese  alternatives.  If  possible, 
safety  regulations  should  be  structured 


lot  at  this  time  believe  that  it  would 
conclude  this  rulemaking  within  a 
I  period  as  a  formal  negotiated 
1  he  conduct  of  a  negotiated 
n  quires  establishment  of  a  Federal 
Cor  imittee.  which  involves  significant 
VVl  ere  outside  facilitation  is  employed, 
so  involves  cost  that  must  be 

within  strict  limitations  imposed  on 
^dvisory  Committee  expenditures 
De  lartment  of  Transportation  and 

ies  Appropriation  Act,  1994.  Also  it 
a  committee  of  workable  size  could 
t  would  adequately  represent  the 
parties  (e.g..  shippers,  car  owners, 
existing  equi  iment  manufacturers,  small  suppliers, 
several  rail  h  Dor  organizations,  and  railroads  with 
chari  cteristics).  Finally,  based  upon  the 
t  le  principal  parties  to  date,  FRA 
li^ther  complete  agreement  can  be 
ues  that  have  so  long  divided  the 
fact  that  a  process  under  the 
Rulemaking  Act  is  not  practicable, 

not  exclude  the  use  of  less  formal 
providing  free  access  by  all  interested 
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to  meet  with  the  general  acceptance  of 
regulated  entities.  This  enhances 
materially  the  likelihood  that  good 
compliance  will  result  and  offers  further 
assurance  than  unnecessary  burdens 
have  not  been  imposed. 

However,  FRA  wishes  to  emphasize 
that  completion  of  this  proceeding  and 
issuance  of  final  rules  remains  a  very 
high  priority.  By  law.  a  final  rule  was  to 
have  been  issued  not  later  than 
December  31, 1993. 

FRA  also  stresses  that  FRA  currently 
does  not  intend  to  defer  implementation 
of  the  requirement  for  2-way  end-of- 
train  telemetry  devices  (2-way  EOTs) 
beyond  an  effective  date  of  December 
31, 1997.  as  contemplated  by  the 
Congress,  for  any  main  line  freight  train 
operating  at  greater  than  30  miles  per 
hour  or  operating  in  mountain  grade 
territory  on  a  Class  1  railroad.  The  Rail 
Safety  Enforcement  and  Review  Act 
provided  that  2-way  EOTs  "acquired  for 
use  on  trains"  prior  to  the  date  of 
promulgation  of  the  final  rule  must  be 
"grandfathered"  (deemed  to  comply 
with  any  final  rule).  49  U.S.C.  §  20141, 
Accordingly,  carriers  should  have  little 
reason  to  complain.  Indeed,  railroads 
should  already  have  begun  to  make 
incremental  purchases  in  order  to  avoid 
shortages  approaching  the  effective  date. 

The  need  for  carriers  to  acquire  and 
utilize  2-way  EOTs  was  underscored 
when,  on  December  14, 1994,  an 
Atchison,  Topeka  and  Santa  Fe  Railway 
intermodal  train  experienced 
insufficient  braking  effort  descending 
fi-om  the  Cajon  Pass.  The  Santa  Fe  train 
collided  with  a  Union  Pacific  Railroad 
train  near  Victorville.  California, 
seriously  injuring  two  employees  and 
extensively  damaging  railroad  and 
shipper  property.  Although  the  accident 
is  under  investigation,  every  present 
indication  suggests  that  presence  of  a  2- 
way  EOT  would  have  prevented  this 
occurrence.  The  accident  occurred  just 
after  an  Amtrak  passenger  train  cleared 
the  main  line.  Although  the  Santa  Fe 
intends  to  institute  use  of  2-vvav  EOTs 


on  its  trains  over  this  territory,  similar 
safety  exposure  exists  elsewhere  on  the 
rail  system.  As  Canadian  railroads  have 
already  done,  U.S.  railroads  should  be 
moving  to  take  advantage  of  this 
technology,  beginning  with  trains 
required  to  negotiate  heavy,  long  grades 

Passenger  Service  Issues 

Comments  on  the  passenger  safety 
elements  of  the  NPRM  presented  a  stark 
contrast  to  those  on  the  freight  elements. 
Passenger  service  commenters  focused 
on  constructive  comment  directed  at 
improvement  of  the  agency's  proposal. 
Commuter  service  entities  agreed  to 
submit  additional,  concrete  alternatives 
to  certain  elements  of  this  proposal.  In 
order  to  take  full  advantage  of  the 
parties'  undertakings  while  moving  this 
phase  of  the  rulemaking  forward  as 
quickly  as  possible,  FRA  will  request 
that  alternative  approaches  and  initial 
comments  regarding  strictly  passenger 
service  issues  be  submitted  by  February 
27,1995. 

FRA  recognizes  that  there  are  several 
issues  which  cut  across  both  passenger 
and  freight  service  (e.g.,  training)  thus, 
FRA  would  expect  alternative 
approaches  regarding  these  issues  to  be 
submitted  by  the  deadline  established 
for  freight  service  issues.  Commenters 
interested  in  passenger  service  issues 
will  retain  the  option  to  file  any 
additional  comments  that  might  be 
appropriate  until  the  final  comment 
closing  date  for  this  docket,  which  will 
be  established  by  a  future  notice. 
However,  FRA  will  utilize  the 
alternative  proposals  and  comments 
filed  by  February  27,  1995  to  assist  in 
evaluating  whether  it  is  necessary  to 
issue  any  further  notice  or  convene  any 
further  discussions  regarding  strictly 
passenger  service  issues  in  this 
proceeding. 
Jolene  M.  Molitoris, 
Administrator 

(FR  Doc.  95-1167  Filed  1-13-95:  8:-15  am) 
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This  secfcn  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
publia  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  orgartizatton  and  functiorre  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

National  Urban  and  Community 
Forestry  Advisory  Council 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  National  Urban  and 
Community  Forestry  Advisory  Council 
wilJ  meet  in  Baton  Rouge,  Louisiana, 
February  2-4.  1995,  with  a  tour  of  local 
projects,  February  2,  9:00-4:30  p.m.  The 
Council  is  comprised  of  15  members 
appointed  by  the  Secretary  of 
Agriculture.  The  purpose  of  the  meeting 
is  to  receive  status  reports  from  the  1993 
challenge  cost-share  grant  recipients 
and  finalize  the  Annual  Report  for 
Congress.  The  meeting  will  be  chaired 
by  William  Kruidenier  of  the 
International  Society  of  Arboriculture 
and  is  open  to  the  public.  Time  will  be 
provided  at  the  begirming  of  each  major 
agenda  topic  for  public  input.  Time  to 
speak  must  be  registered  in  advance 
from  the  committee  staff.  However, 
Council  discussion  is  lin^ited  to  Forest 
Service  staff  and  Council  members. 
Persons  who  wish  to  brir  g  urban  and 
community  forestry  matt  ;rs  to  the 
attention  of  the  Council  May  file  written 
statements  with  the  Council  staff  before 
or  after  the  meeting. 

DATES:  The  meeting  will  be  held 
February  2-4,  1995. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Radisson  Hotel,  4728  Constitution 
Avenue.  Baton  Rouge,  Louisiana  70808. 

Send  written  statements  and/or 
propose  agenda  items  to  Don  Greene, 
National  Urban  and  Community 
Forestry  Advisory  Council,  c/o  Forest 
Service — Cooperative  Forestrv,  USDA, 
P.O.  Box  96090.  VVashington.'DC  20090- 
6090.  or  phone  (202)  205-1689. 
FOR  FURTHER  INFORMATION  CONTACT:  Don 
Greene,  Cooperative  Forestry  Staff.  (202) 
205-1589. 


Dated:  Januan,'  10,  1995. 
loan  M  Comanor, 

Deputy  Chiof,  State  and  Private  Forestry 
[FR  Doc.  95-1061  Filed  1-13-95:  8:45  am] 
BILUNG  CODE  341*-11-M 


Grain  Inspection,  Packers  and 
Stockyards  Administration 

Deposting  of  Stockyards 

Notice  is  hereby  given,  that  the 
livestock  market  named  herein, 
originally  posted  on  the  date  specified 
below  as  being  subject  to  the  Packers 
and  Stockyards  Act,  1921.  as  amended 
(7  U.S.C.  181  et  seq.),  no  longer  comes 
within  the  definition  of  a  stockyard 
under  the  Act  and  is  therefore,  no  longer 
subject  to  the  provisions  of  the  Act. 


Facility  No.,  name,  and 
iocation  of  stockyard 


MO-109    BrookfieW  Live- 
stock  AuctKXi,  Inc., 
BrookfieW,  Missouri. 


Date  of  posting 


July  25.  1957. 


This  notice  is  in  the  nature  of  a 
change  relieving  a  restriction  and.  thus, 
may  be  made  effective  in  less  than  30 
days  af^er  publication  in  the  Federal 
Register  without  prior  notice  or  other 
public  procedure.  This  notice  is  given 
pursuant  to  section  302  of  the  Packers 
and  Stockyards  Act  (7  U.S.C.  202)  and 
is  effective  upon  publication  in  the 
Federal  Register. 

Done  at  Washington,  DC.  this  9th  day  of 
January  1995. 

Daniel  L.  Van  Ackeren. 

Acting  Director.  Livestock  Marketing  Division. 
|FR  Doc.  95-1050  Filed  1-13-95:  8:45  am) 
BILLDM3  CODE  321tM(0-P 


Rural  Housing  and  Community 
Development  Service 

Notice  of  Availability  of  Housing  Funds 

AGENCIES:  Rural  Housing  and 
Community  Development  Ser\ice,  Rural 
Business  and  Cooperative  Development 
Service.  Riu-al  Utilities  Service,  and 
Consolidated  Farm  Ser\'ice  Agency. 
USDA. 
ACTION:  Notice. 

SUMMARY:  The  Rural  Housing  and 
Community  Development  Service 
(RHCDS)  announces  the  availability  of 
housing  funds  for  Fiscal  Year  1995  (FY 


95).  This  action  is  taken  due  to 
legislation  which  requires  that  RHCDS 
publish  in  the  Federal  Register  notice  of 
the  availability  of  any  housing 
assistance.  The  intended  effect  is  to 
comply  with  Public  Law  101-235  and 
make  the  public  aware  of  housing  funds 
available  through  RHCDS. 

EFFECTIVE  DATE:  January  17, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Reese-Foxworth,  Loan 
Specialist.  Rural  Rental  Housing 
Branch.  Multi-Family  Housing 
Processing  Division.  Room  5337.  or 
Gloria  Denson,  Senior  Loan  Specialist. 
Single  Family  Housing  Processing 
Division,  Room  5334.  RHCDS.  USDA,         f 
South  Agriculture  Building, 
Washington,  DC  20250.  telephones  (202) 
720-1608  and  (202)  720-1474 
respectively  (These  are  not  toll  free 
numbers). 

SUPPLEMENTARY  INFORMATION: 

Programs  Affected 

These  programs/activities  are  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  Nos: 

10.405 — Farm  Labor  Housing  Loans  and 
Grants 

10.410 — Ver>'  Low  and  Low  Income 
Housing  Loans 

10.411 — Rural  Housing  Site  Loans 

10.417 — Ver\'  Low  Income  Housing 
Repair  Loans  and  Grants 

10.420— Rural  Self-Help  Housing 
Technical  Assistance 

10.427— Rural  Rental  Assistance 
Payments 

10.433 — Housing  Pr*->er\ation  Grants 

10.442 — Housing  Application  Packaging 
Grants 

Discussion  of  Notice 

7  CFR  chapter  XVIIT.  part  1940. 
subpart  L  contains  the  "Methodology 
and  Formulas  for  Allocation  of  Loan 
and  Grant  Program  Funds.  '  The  Section 
515  Rural  Rental  Housing  (RRH)  Loans 
program  has  not  been  re-authorized  as 
of  the  date  of  this  publication.  The 
following  guidance  has  been  provided 
to  our  State  Offices  on  FY  95 
appropriations  and  access  to  funds. 
Separate  guidance  has  been  provided  to 
our  State  Offices  for  assistance  available 
in  our  Multi-  and  Single-Family 
Housing  Programs  as  follows: 
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Multi-Fami  y  Housing  (MFH)  Rural 
Housing  an  I  Community  Development 
Service  (RH  CDS) 

/.  General 

A.  This  p;  ovides  MFH  allocations  to 
individual  iitates  for  Fiscal  Year  1995 
(FY  95).  All  jcation  computations  have 
been  perfor  ned  in  accordance  with 
§§  1940.576  and  1940.578  of  subpart  L 
of  part  194C  of  this  chapter.  The 
transition  f(  irmula  is  not  used. 

B.  State  E  irectors  are  encouraged  to 
notify  nonp  rofit  and  public  housing 
agencies  of  the  availability  of  MFH  loan 
and  grant  ft  nds. 

C.  With  t  le  exception  of  the  Section 
515  Rural  F  ental  Housing  (RRH)  Loans 
program  wfcich  has  not  been  re- 
authorized, as  of  the  date  of  this 
publication .  the  MFH  loan  deliverable 
levels  and  ^rant  levels  for  FY  95  are  as 
follows: 
Section  514  -arm  Lat)or  Housing  (LH) 

Loans 515.075,000 

Section  516  Ji  Grants  (Unobligated 
r  balances  and/or 
ions  of  prior  years  will  be 
the  amount  shown)  ...10.900.000 
Cental  Assistance  (RA) 

Construction 44,563,000 

(instruction 3.750.000 

Housing  Application 

Grants* 1,000.000 

Housing  Preservation 

(UPG) 22.000,000 

i(  le  Family  Housing  (SFH)  section 
for  further  information 


prior  ye«  r 
cancellai  i 
added  tc 
Section  521 
RRH  New 
LHNew 
Section 

Packagi 

Section  533 

Grants 

•  See  Sin 

of  this  Notii 


I  525/  509 


D.  MFH  oan  types  not  allocated  to 
States  are: 

1.  Sectic  ti  514  LH  Loans.  These  loans 
are  fimdeci  in  accordance  with 
§  1940.57g[a)  of  subpart  L  of  part  1940 
of  this  cha  )ter.  Loans  within  the  State 
Director's  ipproval  authority  may  be 
obligated  (  n  a  first-come-first-served 
basis.  Fro{  osals  that  include  LH  grant 
requests  oi  for  loan  amounts  in  excess 
of  the  Stat  >  Director's  approval 
authority  i  re  to  be  submitted  to  the 
Director.  Multi-Family  Housing 
Processing  Division  (MFHPD).  (See 
paragraph  IV  below  on  review  of  LH 
loan  and  ^  rant  proposals  for  FY  1995.) 

2.  Sectidn  516  LH  Grants.  These 
grants  are  funded  in  accordance  with 
§  1940.57<  (b)  of  subpart  L  of  part  1940 
of  this  chapter 

FY  95  Appopriation SIO.900.000 

Reserve  for  Migrant  Farmworkers  and 

the  Rural  Homeless 1.900.000 

Available  f  )r  LH  Grants  and  Technical 

Assista  ice  (TA)  Contracts S9.000.000 


3 

Farmw 
Funds  are 
until  June 
proposed 
rogulati 


or  s 


JMI 


Sectifcn  516  LH  Grants  for  Migrant 
orliers  and  the  Rural  Homeless, 
administratively  reserved 
30. 1995.  for  applicants  for 
housing  under  existing 
s  to  serve  the  dual  population 


of  migrant  farmworkers  and  the 
homeless.  State  Directors  and  District 
Directors  are  encouraged  to  promote  the 
concept  of  dual  purpose  housing  in 
partnership  with  State  or  local  nonprofit 
community  service  agencies  in 
agricultural  market  areas  for  migrant 
farmworkers  and  homeless  individuals 
and  their  families.  Project  demand  must 
be  based  primarily  on  the  need  for 
migrant  farmworker  housing  and 
feasibility  can  be  based  on  90  percent 
grant  and  100  percent  RA.  Proposals 
and  discussions  for  this  dual  use 
housing  should  consider  very  basic  yet 
durable  structures  that  can  be  either 
built  new  or  purchased  and 
rehabilitated.  All  proposals  should  be 
considered  and  further  information  may 
be  obtained  by  contacting  the  MFHPD, 
Special  Authorities  Branch  (SAB). 

4.  Section  516  Technical  Assistance 
(TA)  Contracts.  The  funding  availability 
for  TA  Contracts  is  based  on  the 
amounts  available  for  Section  516 
grants.  TA  is  available  for  the 
development  of  labor  housing 
exclusively  for  farmworkers  and  may 
also  be  used  in  those  unique  agricultural 
markets  where  there  is  also  a  homeless 
population.  More  information  may  be 
obtained  by  contacting  the  MFHPD. 
SAB.  The  Agency  has  solicited  for 
contract  proposals  for  FY  95  TA 
contracts  to  begin  January  1995. 

5.  RA  for  LH— New  Construction. 
This  RA  is  held  in  a  National  Office 
reserve  in  accordance  with  paragraph  II 
B  of  this  notice. 

//.  State  Allocations 

All  allocations  have  been  developed 
with  the  methodology  and  formulas 
stated  in  subpart  L  of  part  1940  of  this 
chapter. 

A.  Section  515  RRH  Funds.  [Reserved] 

B.  Rental  Assistance  (RA) 

1.  Valuation  ofxMew  Construction  RA. 
A  total  of  $44,563,000  will  be  available 
for  RRH  new  construction  RA  when  the 
Section  515  program  is  re-authorized.  A 
total  of  $3,750,000  is  available  for  LH 
new  construction  RA.  These  equate  to 
an  estimated  4.201  units  for  the  RRH 
and  LH  loan  programs.  To  determine  the 
number  of  R^^  units  available 
nationwide,  a  national  weighted  average 
of  $11,500  was  utilized  for  new 
construction  RA.  All  RA  units  held  in 
the  reserves  are  estimated,  based  on  the 
national  average. 

2.  Estimated  Units  Available  for 
Allocation.  Approximately  4.201  units 
are  available  for  allocation. 


Estimated  total  units  available  4,201 

LH 326 

RRH  3.875 


3.  Base  Allocation.  No  base  allocation 
is  provided. 

4.  Administrative  Allocation.  No 
administrative  allocation  is  provided. 

5.  Reserves: 

a.  State  Office  Reserve.  [Reserved] 

b.  National  Office  Reserve.  All  326 
units  of  LH  RA  will  be  retained  in  a 
separate  reserve.  Written  requests  for 
the  LH  reserve  may  be  made  by  State 
Directors  in  conjunction  with  LH  loan 
and  grant  requests,  on  a  case-by-case 
basis,  to  the  Director.  MFHPD. 

6.  Pooling  ofRA.  [Reserved] 

7.  Availability  of  the  Allocation. 
[Reserved] 

8.  Suballocation  by  the  State  Director 
[Reserved] 

9.  Approval  and  Obligation  ofRA. 
[Reser\'edl 

C.  Section  533  Housing  Preservation 
Grants  (HPG). 

1.  Amount  Available  for  Allocation. 

Total  available... 522,000.000 

Lessresen.e  2.200,000 

Less  base  allocation  5,300,000 

Less  administrative  allocation 0 

Basic  formula  amount 514,500.000 

2.  Base  allocation.  The  base  allocation 
is  equal  to  the  anticipated  size  of  an 
average  1-year  HPG  proposal  ($100,000) 
times  the  number  of  States  and  regions. 

5.  Administrative  Allocations.  Not 
used. 

4.  Resen'e.  Allocated  funds  must  be 
used  prior  to  requesting  reserve  funds. 
Further  guidance  on  accessing  the 
National  reserve  will  be  published  at  a 
later  date. 

5.  Rounding  of  Initial  Allocations. 
HPG  initial  allocations  have  been 
rounded  to  the  nearest  $10. 

6.  Pooling  of  Funds.  Funds  in  excess 
of  the  dollar  amount  of  applications  on 
hand  will  be  returned  to  the  National 
Office  reserve  for  redistribution. 

7  Availability  of  the  Allocation.  HPG 
is  a  competitive  grant  program.  Opening 
and  closing  dates  for  submission  of 
preapplications  will  be  announced  m 
the  Federal  Register  At  this  time,  it  is 
estimated  that  the  90-day  preapplication 
period  should  begin  on/or  about  January 
3, 1995.  (This  date  may  be  revised  as 
well  as  the  pooling  date,  depending  on 
the  publication  of  the  announcement.) 
Subsequent  to  review  and  ranking  of 
preapplications  and  submission  of  final 
applications.  States  are  authorized  to 
obligate  HPG  requests  in  amounts  not  to 
exceed  those  reflected  in  the  chapter 

///.  Exception  Authority 

The  Administrator,  or  his/her 
designee,  may,  in  individual  cases, 
make  an  exception  to  any  requirements 
of  this  Notice  which  are  not  inconsistent 
with  the  authorizing  statute,  if  he/she 


finds  that  application  of  such 
requirement  would  adversely  affect  the 
interest  of  the  Government  or  adversely 
affect  the  intent  of  the  authorizing 
statute  and/or  MFH  program  or  result  in 
an  undue  hardship  by  applying  the 
requirement.  The  Administrator,  or  his/ 
her  designee,  may  exercise  this 
authority  upon  the  request  of  the  State . 
Director.  Assistant  Administrator  for 
Housing,  or  Director  of  the  MFHPD.  The 
request  must  be  supported  by 
information  that  demonstrates  the 
adverse  impact  or  effect  on  the  program. 
The  Administrator,  or  his/her  designee, 
also  reserves  the  right  to  change  pooling 
dates.  estabUsh/change  minimum  and 
maximum  fimd  usage  from  set-asides 
and/or  the  reserve,  or  restrict 
participation  in  set-asides  and/or 
reserves. 

IV.  Processing  Requests  for  LH  Loan  and 
Grant  Assistance 

A.  Reference  should  be  made  to 
exhibit  D  of  FmHA  Instruction  1901-A 
(available  in  any  Agency  office),  for  loan 
and  grant  approval  authorities.  For 
currently  authorized  preapplications. 
the  National  Office  will  require  another 
authorization  if  the  loan  amount 
exceeds  more  than  10  percent  of 
currently  authorized  loan  funds  or  there 
is  an  inc^ase  in  the  grant  amount. 
(However,  you  are  advised  to  contact 
the  National  Office  whenever  you 
exceed  loan  amounts  authorized  by 
memorandum  for  National  Office  hind 
control  purposes.) 

B.  Requests  for  National  Office 
authorization  and  use  of  LH  loan  and 
grant  funds  in  excess  of  the  State 
Director's  approval  authority  will  be 
handled  administratively  this  year,  in 
contrast  to  previous  years.  In  response 
to  State  Offices'  comments,  the  National 
Office  will  review  full  dockets  only 
upon  the  request  of  the  State  Director  or 
if  the  State  has  not  processed  at  least 
three  LH  applications  in  the  last  5  years. 
Slates  which  must  submit  full  dockets 
to  the  National  Office,  must  also  submit 
Standard  Form  (SF)  424.2.  "AppUcation 
for  Federal  Assistance  (for 
construction),"  information  required  in 
Exhibit  A-1  of  subpart  D  of  part  1944 

of  this  chapter,  and  recommendations 
from  the  State  Director. 

C.  As  mentioned,  full  loan  dockets 
will  not  require  a  National  Office  review 
if  the  State  has  processed  at  least  three 
labor  housing  applications  in  the  last  5 
years.  (This  does  not  include  LH  loans 
made  for  on-farm  housing  which  are 
usually  within  the  State  Directors  locm 
authority  of  $400,000.)  States  will  need 
to  send  a  memorandum  requesting  loan 
approval  authority  Requests  for 
National  Office  authorization  without  a 


full  docket  review  need  only  include  the 
State  Director's  recommendation  and 
assurance  of  completion  of 
environmental  review.  The  National 
Office  will  use  the  Multi-Family 
Housing  Information,  Status,  Tracking 
and  Retrieval  System  (MISTR)  or  the 
Automated  Multi-Housing  Accounting 
System  (AMAS)  entry  date  on  the 
preapplication  for  its  review,  plus  the 
following  information: 

*  Name  of  Applicant, 

*  Comments  on  eligibility  consistent 
with  exhibit  A-1  of  subpart  D  of  part. 
1944  of  this  chapter, 

*  Name  of  TA  Contractor. 

*  Location  of  proposed  housing 
(town,  county.  State). 

*  Type  of  nousing  proposed:  migrant, 
seasonal,  or  yearround 

*  Agricultural  market  area  (brief 
description). 

*  Date  Environmental  Assessment 
was  reviewed  by  National  Office 
Program  Support  Staff. 

*  Affirmative  Fair  Housing  Marketing 
Plan  (AFHMP). 

*  RHCDS  Loan/Grant  Fund  ratio 
calculated  in  accordance  with  this 
attachment.  Please  explain  any 
deviations. 

*  Leveraged  funds,  donations  (i.e., 
name  and  dollar  amount). 

*  Project  design  preliminary  cost 
breakdown,  consistent  with  Form 
FmHA  1924-13,  "Estimate  and 
Certificate  of  Actual  Cost,"  with  costs 
identified  to  housing  and  related 
facilities. 

D.  RHCDS's  objective  is  to  provide  a 
combination  of  loan,  grant,  and  rental 
subsidy  that  meet  the  needs  of 
farmworkers  for  the  housing  project's 
farm  market  area.  The  maximum  use  of 
grant  funds  (90  percent)  is  primarily  for 
migrant  seasonally-operated  facilities. 
Projects  that  are  operated  for  year-round 
occupancy  should  be  100  percent 
Section  514  loan  and  RA.  However,  the 
formula  will  continue  to  be  used  in  all 
applications  to  assure  long-term  project 
feasibility  given  generally  low 
farmworker  income. 

E.  For  FY  95,  the  approach  used  last 
year  to  determine  loan/grant  ratios  will 
be  continued  in  accordance  with 

§  1944.164  (b)(2)  of  subpart  D  of  part 
1944  of  this  chapter  However,  the 
formula  will  use  the  individual  very 
low-income  level  for  the  market  areas 
being  ser\'ed  instead  of  the  average 
individual  farmworker  income  for  the 
market  area.  This  is  because  most  LH 
facilities  tend  to  be  occupied  yearround 
by  a  family  or  by  families  with  multi- 
income  which  is  equivalent  to  the 
income  of  surrounding  communities. 
State  Directors  may  present  additional 
information  or  conditions,  as  part  of  the 


recommendations  to  the  National  Office, 
that  will  be  considered  in  approving  a 
different  loan/grant  ratio.  The  following 
formula  is  a  guide  to  determine  if  a 
grant  should  be  provided  for  a  specific 
LH  project: 

1.  Estimate  the  project's  annual 
income  using  30  percent  of  the  very- 
low-income  for  the  market  area 
expected  to  be  served  by  the  project 
(from  exhibit  C  of  FmHA  Instruction 
1944-A)  (available  in  any  Agency  office) 
and  the  RA  average  subsidy  over  12 
months  for  the  State.  In  cases  of  other 
rental  subsidies,  term  of  subsidy  and 
annual  value  can  be  estimated  and  used 
in  place  of  RA  contribution  to  project 
income.  With  up  to  100  percent  RA 
available,  annual  income  should  reflect 
very  low-income  for  as  many  units  as 
provided  since  RA  restricts  95  percent 
use  to  this  income  category. 

2.  Estimate  the  project's  annual 
expenses,  excluding  amortization  cost. 
Annual  operating  expenses  to  be 
considered  are: 

(a)  The  vacancy  rate  expressed  as  lost 
revenue  dollars; 

(b)  Reasonable  operations  & 
maintenance  (O&M)  based  on  other 
housing  experience  and  allowing  for  LH 
operating  circiunstances; 

(c)  Estimated  armual  utility  costs 
(whether  paid  by  tenants  or  project): 
and 

(d)  Percent  of  the  total  developmeht 
cost  (excluding  initial  operating 
expenses)  for  reserve. 

3.  Subtract  estimated  expenses  from 
estimated  income.  This  balance  is 
available  for  loan  amortization. 

4.  Compute  maximum  feasible  loan 
using  $35.73  per  $1,000  for  annualized 
monthly  amortization  expense. 
Difference  between  loan  and 
recommended  development  cost  should 
be  funded  through  a  LH  grant. 

Example:  You  have  reviewed  and  are 
prepared  to  recommend  to  the  National 
Office  a  30-unit  project  for  $1,020,000 
(includes  2  percent  initial  operating 
monies),  with  30  units  ofRA.  Annual 
ven,'  low-income  income  in  the  market 
area  is  $9,650. 

(For  this  example  $2,300  is  average 
cost  for  FY  95,  therefore,  we  are  using 
the  average  for  RA  annual  subsidy, 
$2,300  per  unit.  Each  State  should  use/ 
substitute  their  RA  value  for  new 
construction.)  The  annual  anticipated 
vacancy  rate  is  stated  in  terms  of  dollars 
lost  from  total  income.  The  vacancv  rate 
should  be  adjusted  for  anticipated 
seasonal  vacancies  that  are  discussed  in 
the  management  plan.  Average  annual 
O&M  is  estimated  at  $2,000  per  unit 
(adjust  this  amount  for  the  State/ 
District).  Annual  contribution  to  reser\e 
will  be  510,000.  Annual  utilitv  costs 
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units  .... 
ion:  $2,300/ 


(5%  of  in- 


Expenses  

Amortization 
I  «s  expenses) .... 
Maximum  Loan 

73x10001  

Total  Develop- 
and/plus  Ini- 
ing  Expenses 
nearest  1.000) 
tol  cover  dif- 


=$86,850 

=69.000 

$155,850 

=7.792 
=60.000 
=10.000 

=15.000 

=$92,792 

=SB3,058 
=$1,764,847 


t3i 


deviations  from 
ratio   must   be 


=$1 .020.000 


the  indicated 
hiily    docu- 


t  in  this  example  is  the  aver- 
tbis  can  vary  ^m  State  to 


Total 
Expenses; 
Vacancy  ratf: 

come) 
O&M:  30  units 
Reserve;  $1. 
Utility  costs 
$500 
Subtota 
Available 
(Income 
Estimated 

1(63.058/:^ 
LH  loan  for 
menl  Cosl 
tial  Optra  I 
roundt;d 
LH  Grant 

ferente  = 
Substantial 
loan    to   gran 
mented. 

'The  amou 
age  RA  value ; 
State. 

V  Useful  Da  fes  to  Remember 

April  20. 19<  5— Estimated  last  day  for 

applicants  to  file  HPG 

preapplia  lions. 
August  15, 1995— Remaining  MFH 

funds  and  RA  pooled  at  COB. 

Single  Family  Housing  (SFH)  Rural 
Housing  and  Community  Development 
Service  (RHp)S) 

/.  General 

A.  Tills  prt)vides  SFH  allocations 
available  to  Individual  Slates  for  Fiscal 
Year  1995  (FY  95).  Allocation 
computatioi  s  have  been  made  in 
accordance  i  vith  §§  1940.563  through 
1940.568  of  subpart  L  of  part  1940  of 
this  chapter,  Each  State  Director  will 
make  certaii  i  that  subpart  L  of  part  1940 
of  this  chap1  er  is  implemented  within 
his/her  juris  diction. 

B.  The  SF  A  loan  amounts  (")  and 
grant  amour  ts  shown  below  are  based 
on  the  total  oan  levels  deliverable  with 
subsidy.  Thi :  SFH  levels  authorized  for 


FY  95  are  as 


Section  502 

Rural 

Loans 

Nonsubsi 
Guarantees 

Subsidized 
Section  502 

Loans: 

Very  Low 
sidized 


JMI 


follows: 


( luaranteed 
Hou!  ing  (RH) 

d  zed 


Guarantees 
1  )irect  RH 

ncome  Sub- 
loans**  


$1,048,781,000 
$0 


$373,596,000 


Low-income  Subsidized 
Loans'*  $560,395,000 

Nonsubsidized  Loans  ....  $0 

Credit  Sales  $0 

Section  504  Housing 
Repair  Loans"  $29,498,000 

Section  504  Housing 
Repair  Grants*      $24,900,000 

Section  509  Compensa- 
tion for  Construction 
Defects*   $495,000 

Section  523  Self-Help 

Site  Loans** $206,000 

Section  523  Self-Help 
Technical  Assistance 
Grants*  $12,650,000 

Section  524  RH  Site 
Loans**      $632,000 

Section  525/509  Hous- 
ing Application  Pack- 
aging Grants  (HAPG)*  $0 

(Carry-over  amounts 
from  previous  yearfs) 
=  S5.654.000.) ' 

Disaster  Appropriations 
FY  95— September  30. 
1995 

Section  504  Grant  $15,000,000 

•Unobligated/canceled  funds  from  prior 
Tiscal  yearts)  will  he  added  to  the  amount 
shown. 

**SFH  loan  levels  deliverable  with  sub- 
sidy 

C.  SFH  loan  and  grant  types  not 
allocated  to  States  are  available  on  a 
first-come-first-served  basis  as  follows: 

1  Section  502  Direct  Nonsubsidized 
Funds  (loan  making  and  servicing). 
There  were  no  FY  95  funds  designated 
for  loans  for  nonsubsidized  loan  making 
and  servicing  applicants.  However, 
qualified  very  low-  and  low-income 
applicants  may  be  eligible  at  the  time  of 
application  if  the  Interest  Credit  formtila 
does  not  show  a  reduction  in  payment. 
This  assistance  will  be  taken  from  the 
State's  subsidized  regular  funding.  In 
completing  Form  FmHA  1940-1. 
"Request  for  Obligation  of  Funds."  for  a 
loan  that  does  not  show  a  need  for 
Interest  Credit  assistance  by  formula, 
the  loan  must  be  coded  as  "yes"  under 
Item  17,  and  the  appropriate  subsidized 
category  must  be  inserted  imder  Item 
20.  "Type  of  Assistance."  These  loans 
will  no  longer  be  coded  010  or  Oil 
under  Item  20. 

2.  Credit  Sale  Authority.  There  is  no 
funding  provided  for  credit  sales  in  FY 
95.  State  Directors  are  required  to 
maintain  an  adequate  reserve  of  Section 
502  loan  hinds  to  finance  the  sale  of 
SFH  inventory  program  property  to 
program  eligible  buyers.  Also,  FY  95 
funding  for  RHCDS  nonprogram 
financing  of  credit  sales  is  not 
authorized. 

3.  Section  509  Compensation  for 
Construction  Defects.  Prior  to  approval, 
the  State  Director  must  request  and 


receive  written  funding  authority  from 
the  National  Office,  SFHPD. 

4.  Section  523  Self-Help  Site  Loans. 
Before  obligating  loan  funds  for  any 
project,  the  State  Director  must  request 
funding  authority  from  the  National 
Office.  SFHPD. 

5.  Section  523  Self-Help  Technical 
Assistance  Grants.  Before  obligating 
funds.  State  Directors  must  request  in 
writing  and  transmit  by  facsimile  to  the 
Single  Family  Housing  Processing 
Division  (SFHPD),  the  following:  name 
of  grantee,  amount  of  obligation,  and 
whether  funds  are  for  a 
"predevelopment  agreement." 

6.  Section  524  RH  Site  Loans.  Prior  to 
loan  approval,  the  State  Director  must 
request  funding  authority  from  the 
National  Office,  SFHPD." 

D.  Deferred  Mortgage  Payment 
Demonstration 

1.  The  Agency  has  the  authority  to  use 
up  to  $48,650,000  of  Section  502  funds 
in  F\'  95  in  conjunction  with  the 
Deferred  Mortgage  Payment 
Demonstration  (DMPD)  program.  Each 
State  will  be  given  an  initial  authority 
to  use  $600,000  for  loan  purposes  under 
the  DMPD  program.  Additional 

authority  for  the  DMPD  program  may  be 
requested  based  on  need  and  subject  to 
availability  by  contacting  the  National 
Office,  SFHPD.  All  funds  are  subject  to 
the  pooling  requirements  of  subpart  L  of 
part  1940  of  this  chapter,  but  the 
Administrator  may  pool  funds  at  any 
time  it  is  necessary. 

2.  Deferred  mortgage  loans  will  be 
obligated  as  directed  by  the  State.  Before 
rejecting  a  very  low-income  applicant 
for  lack  of  repayment  abihty,  the  Coimty 
Supervisor  must  document  in  the  case 
folder  that  deferred  mortgage  loan 
assistance  has  been  considered.  New 
loans  obligated  will  go  against  the 
State's  very  low-income  allocation.  The 
State  Director  must  have  very  low- 
income  fimds  as  well  as  the  deferred 
mortgage  authority  in  order  to  obligate 
deferred  loans. 

3.  To  obUgate  assumptions  and 
subsequent  loans  with  assumptions,  the 
State  should  send  Forms  FmHA  1940- 

1  and  FmHA  1965-15,  "Assumption 
Agreement — Single  Family  Housing 
Loans(s),"  to  the  Finance  Office, 
Appropriation  Accounting  Section,  Mail 
Code  FC-360B  or  by  facsimile  to  314- 
539-2756.  The  Finance  Office  will 
notify  the  field  of  the  obligation  of  the 
assumption  or  assumption  with 
subsequent  loan.  If  the  transferee  wrill  be 
receiving  DMPD  assistance,  the  entire 
amount  of  the  assumption,  or 
assumption  with  subsequent  loan,  will 
be  deducted  from  the  State's  current 
year  DMPD  fund  allocation. 


E.  Disaster  Appropriations  for  FY  95 — 
.September  30.  1995. 

1.  An  appropriation  of  Section  504 
grant  funds  is  available  to  assist 
homeowners  that  suffer  uncompensated 
losses  due  to  a  Presidentially  declared 
major  natural  disaster.  These  funds  are 
available  through  September  30,  1995. 
To  be  eligible,  the  homeowner  must 
otherwise  qualify  for  the  program,  and 
have  an  uncompensated  loss  due  to  a 
Presidentially  declared  disaster. 

2.  All  funds  will  be  retained  in  the 
National  Office  reser\'e,  and  the  affected 
States  may  obligate  against  that  reserve 
by  using  type  of  assistance  code  178  on 
Form  FmHA  1940-1,  "Request  for 
Obligation  of  Funds,"  for  a  Section  504 
grant. 

//.  State  Allocations 

All  allocations  have  been  developed 
with  the  methodology  and  formulas 
stated  in  subpart  L  of  part  1940  of  this 
chapter.  The  fimds  distributed  to  each 
State  for  a  particular  quarter  may  exceed 
the  funds  available  nationally  for  all 
States.  Therefore,  if  funds  become 
exhausted  at  the  National  Office  level, 
some  States  will  not  have  access  to  their 
full  distribution  for  the  remainder  of  the 
quarter. 

A.  Section  502     Nonsubsidized 
Guaranteed  RH  Loans 

1.  Amount  Available  for  Allocation. 

Total  Available Si. 048.781. 000 

Less  National  Office  Reserve 10.488.000 

Less  Base  Allocation 0 

Basic  Formula/Administrative 

Allocation Si  .038.293.000 

2.  Basic  Formula  Criteria.  Data 
Source,  and  Weight.  See  1940.563  (b)  of 
subpart  L  of  part  1940  of  this  chapter. 
Data  derived  from  the  1990  U.S.  Census 
was  provided  to  each  State  by  the 
National  Office  on  August  12,  1993, 
(available  in  any  State  Office). 

3.  Transition  Formula.  Not  applicable 
for  use  this  fiscal  year  by  the  National 
Office  or  by  State  Offices. 

4.  Base  Allocation.  The  base 
allocation  is  an  amount,  if  any,  above 
the  computed  formula  allocation 
necessary  for  each  State  to  receive  a 
total  allocation  sufficient  to  run  a  viable 
program  (at  least  $1  million). 

5.  Administrative  Allocation.  Due  to 
the  absence  of  Census  Data,  the  Western 
Pacific  Areas  received  an  administrative 
cillucation. 

6.  General  Reserve.  Requests  for 
National  Office  reserve  funds  will  be 
cfinsldered  on  a  first-come-first-ser\'ed 
bfisis  and  should  be  submitted  via 
lat<;imiln  (202-720-2232)  by  the  State 
Director  to  the  National  Office,  SFHPD. 

7  Poo/Zngo/Funds.  Funds  will  be 
pooled  and  redistributed.  There  will  be 


no  mid-year  pooling.  States  will  make  a 
decision  and  negotiate  with  the 
Administrator  by  May  15, 1995,  on 
returning  money  that  cannot  be  utilized, 
and  on  requesting  additional  funds  in 
this  fiscal  year.  Year-end  pooling  is 
tentatively  scheduled  for  close  of 
business  on  August  14, 1995.  Pooled 
funds  will  be  placed  in  the  National 
Office  reserve  and  will  be  made 
available  administrativelv. 

8.  Availability  of  the  Allocation. 
Funds  will  be  distributed  by  quarters  as 
follows:  45  percent  through  the  first 
quarter,  75  percent  through  the  second 
quarter,  95  percent  through  the  third 
quarter,  and  100  percent  in  the  fourth 
quarter  until  the  National  Office  year- 
end  pooling  date. 

9.  Suballocation  by  the  State  Director. 
The  State  Director  will  retain  these 
funds  at  the  State  Office  level.  Funds 
will  not  be  suballocated  to  District  or 
County  Offices.  Block  allocations  for 
lenders  are  no  longer  authorized. 

B.  Section  502    Direct  RH  Loans 

1.  Amount  Available  for  Allocation. 

Total  Available S933,991.000 

Less  General  Reserve  29.000.000 

Less  Designated  Reserves 86.000.000 

Basic  Formula/ Administrative 

Allocation  5818,991.000 

2.  Basic  Formula  Criteria,  Data 
Source,  and  Weight.  See  1940.565(b)  of 
subpart  L  of  part  1940  of  this  chapter. 
Data  derived  from  the  1990  U.S.  Census 
was  provided  to  each  State  by  the 
National  Office  on  August  12, 1993, 
(available  in  any  State  Office). 

3.  Transition  Formula.  Not  applicable 
for  use  this  fiscal  year  by  the  National 
Office  or  by  State  Offices. 

4.  Base  Allocation.  Not  applicable  for 
use  this  fiscal  year  by  the  National 
Office  or  by  State  Offices. 

5.  Administrative  Allocation.  Due  to 
the  absence  of  Census  Data,  the  Western 
Pacific  Areas  received  an  administrative 
allocation. 

6.  Reserve. 

a.  State  Office  Reserve.  State  Directors 
must: 

(i)  Maintain  an  adequate  reserve  to 
fund  the  following  applications: 

(A)  Hardship  applications.  State 
Directors  must  develop  their  own 
definition  of  a  hardship  case.  Hardships 
as  determined  by  the  State  Director  on 

a  case-by-case  basis  must  include 
applications  from  persons  living  in 
deficient  housing  for  more  than  6 
months. 

(B)  The  State's  portion  of  funds  for 
Mutual  Self-Help  loans. 

(C)  Subsequent  loans  for  essential 
improvements  or  repairs  and  in 
connection  with  transfers  with 
assumptions  of  the  RHCDS 
indebtedness. 


(D)  Financing  for  the  purchase  of 
Government  owned  inventory 
properties. 

(E)  Qualified  very  low-  and  low- 
income  applicants  may  be  eligible  for 
funding,  at  time  of  application,  if  the 
Interest  Credit  formula  does  not  show  a 
reduction  in  payment. 

(ii)  Maintain  records  on  how  the  State 
Office  reserves  are  utilized,  including  a 
justification  for  each  hardship  case 
authorized.  Each  State  Director  must 
establish  management  controls  to  make 
certain  that  loans  are  processed  onlv  to 
the  point  of  approval  unless  allocated 
funds  are  available  or  prior  approval  hat^ 
been  received  for  sufficient  national 
office  resene  funds  to  obligate  the 
loans. 

b.  National  Office  Reserves. 

(i)  General  Resen-e.  The  total 
allocated  FY  95  general  reserve  contains 
a  ver\'  limited  amount  of  funds.  The 
reserve  funds  will  be  limited  to 
providing  funds  to  States  for  extreme 
hardship  cases. 

(A)  For  section  502  direct  loan 
programs,  an  extreme  hardship  case 
exists  when: 

(1)  An  individual  or  family  who  is 
curren.ly  without  housing  and  is  unable 
to  find  shelter  on  a  temporary  basis  with 
other  family  members,  relatives,  and/or 
friends  or  the  applicant  is  occupying  a 
structure  that  has  been  recently 
condemned  by  local  authorities:  and/or 

(2)  The  family  is  unable  to  obtain  an 
adequate  rental  unit  because: 

(a)  Such  units  are  not  available  in  the 
local  Market;  or 

(b)  Documentation  exists  that  the 
family  cannot  afford  the  interim  move 
due  to  money,  health  reasons,  adequacy 
of  optioned  housing,  importance  of 
location  of  optioned  house,  etc.,  and/or 

(3)  The  hardship  has  been  caused  by 
fire,  flooding,  hurricane,  tornadoes,  or 
other  causes  beyond  the  applicant's 
control. 

(4)  If  health  conditions  exist,  the 
applicant  must  have  wTitten 
documentation  itom  a  licensed 
physician. 

(5)  Certain  subsequent  loans  may  be 
made  in  conjunction  with  a  transfer/ 
assumption,  if  the  loan  amount  is  very 
small  and  the  hardship  is  determined  to 
be  unique. 

(B)  Reserve  requests  should  be 
submitted  via  facsimile  (202-720-2232) 
by  State  Directors  to  the  National  Office, 
SFHPD.  on  a  case-by-case  basis.  FmHA 
Guide  Letter  1940-L-l  (available  in  any 
Agency  office)  must  be  used  to  submit 
all  hardship  requests  to  the  National 
Office.  Requests  for  loan  funds  must 
have  complete  documentation  which 
includes  the  applicant's  name,  case 
number,  amount  of  request,  very/on-  or 
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low-income  category,  and  extreme 
hardship  justnication.  Based  upon  need 
and  projected  availability  of  unobligated 
funds,  the  AAninistrator  reserves  the 
right  to  permit  expanded  access  to  funds 
from  the  National  Office  without  notice 
in  the  Federal  Register. 

(C)  All  funas  allocated  to  states  are 
subject  to  thejavai lability  of  funds  at  the 
national  level. 

(ii)  Designated  Resen'es 

(A)  Targeted  Reseive.  Of  the  FY  95 
Section  502  finds.  $36  miUion  will  be 
held  in  the  Ni  itional  Office's  reserve  for 
targeted  counties.  Designated  funds  will 
be  allotted  60  percent  for  low-income 
ajid  40  percei  it  for  very  low-income. 
These  funds  ^  nil  be  subject  to  year-end 
pooling  requi  -ements.  Further 
directions  wi  1  follow. 

(B)  Demom  tration  Housing  Program. 
Section  502  F  H  funds  in  the  amount  of 
$10  million  h  ave  been  set  aside  for  the 
demonstratio  i  housing  program  and 
will  be  desigi  ated  on  a  project-by- 
project  basis.  Designated  funds  will  be 
allotted  60  fw  rcent  for  low-income  and 
40  percent  fo:  very  low-income.  All 
funds  are  sub  ect  to  the  pooling 
requirements  of  subpart  L  of  part  1940 
of  this  chapte  r.  A  copy  of  Form  FmHA 
1944-2.  "Sin  5le  Family  Housing  Fund 
Analysis."  m  ist  be  submitted  to  the 
National  Offi  :e.  SFHPD  for  each 
obligation.  F«irther  guidance  can  be 
obtained  by  c  ontacting  the  SFHPD, 
Director. 

(C)  Matchii  )g  Funds  for  States  with 
Approved  Mi  itual  Self-Help  Housing 
Grants.  The  s  mount  of  $40  million  of 
FY  95  Sectioi  i  502  funds  has  been  set 
aside  for  mat  :hing  funds  on  the  basis  of 
the  National  3ffice  contributing  80 
percent  from  the  National  Office  reserve 
to  an  individ  aal  State's  20  percent  of 
allocated  Sec  lion  502  RH  funds  used  to 
assist  partici  >ating  Self-Help  families. 
Funds  are  to  >e  requested  for  the 
participating  families  at  the  time  of  loan 
approval  anc  are  subject  to  the  pooling 
requirements  of  subpart  L  of  part  1 940 
of  this  chapti  r. 

Requests  f(  r  matching  funds  for 
approved  Se  f-Help  obligations  should 
be  submitted  immediately  after 
obligation  an  d  always  prior  to  pooling. 
Requests  for  hese  fluids  should  be 
submitted  in  writing  by  State  Directors 
to  the  National  Office,  SFHPD,  and 
include  the  r  ame  and  case  number  of 
the  applican!  s,  total  loan  amount{s), 
amount  of  StJte  contribution,  amount 
requested  frc  m  the  National  Office 
reserve,  and  ipplicant  income  categor\' 
(very  low-  oi  low-income).  Not  less  than 
40  percent  o  these  funds  (States  or 
reserved)  mi  st  be  very  low-income 
Section  502. 

7.  Pooling  of  Funds. 


JMI 


a.  State  Office  Pooling.  If  pooling  is 
conducted  within  a  State,  it  must  not 
take  place  within  the  first  30  calendar 
days  of  the  first,  second,  or  third 
quarter.  (There  are  no  restrictions  on 
pooling  in  the  fourth  quarter.)  The 
pooled  funds  may  be  redistributed  by 
the  State  Director  provided  the  State 
Director  has  determined  that  the  pooled 
funds  could  not  be  used  in  the  District/ 
County  Offices  receiving  the  funds 
allocated  in  accordance  with  subpart  L 
of  part  1940  of  this  chapter.  This 
determination  will: 

(i)  Be  in  writing. 

(ii)  Be  filed  in  the  State  Office,  and 

(iii)  Include  »  statement  that  all 

appropriate  efforts  were  made  to  use  the 

funds  as  allocated. 

b.  National  Office  Pooling.  Funds  will 
be  pooled  and  redistributed.  There  will 
be  no  mid-year  pooling.  States  will 
make  a  decision  and  negotiate  with  the 
Administrator  by  May  15, 1995,  on 
returning  money  that  cannot  be  utilized, 
and  on  requesting  additional  funds  in 
that  fiscal  year.  Year-end  pooling  is 
tentatively  scheduled  for  close  of 
business  August  14, 1995.  Year-end 
pooled  funds  will  be  placed  in  the 
National  Office  reserve  and  will  be 
made  available  administratively. 

8.  Availability  of  the  Allocation.  The 
Housing  Act  of  1949,  as  amended, 
provides  that  not  less  than  40  percent  of 
the  funds  be  made  available  for  very 
low-income  Section  502  loan 
applicants.  Funds  v«ll  be  distributed  by 
quarters  as  follows:  40  percent  through 
the  first  quarter,  70  percent  through  the 
second  quarter,  90  percent  through  the 
third  quarter,  and  100  percent  in  the 
fourth  quarter  until  the  National  Office 
year-end  pooling  date. 

9.  Suhallocation  by  the  State  Director. 
The  State  Director  must  suballocate  to 
each  District  Office  using  the 
methodology  and  formulas  required  hy 
subpart  L  of  part  1940  of  this  chapter. 
The  District  Director  will  make  fimds 
available  on  a  first-come-first-served 
basis  to  all  County  Offices  in  the 
district.  No  County  Office  will  have  its 
access  to  funds  restricted  without  the 
prior  written  approval  of  the 
Administrator. 

C.  Section  504  Housing  Repair  Loans 
and  Grants. 
1.  Amount  Available  for  Allocations. 

Section  504  Lixins 

Total  Available  $29,498,000 

Less  General  Reserve  295.000 

Less  Designated  Targpted  Re- 
serve         1,200,000 

Basic  Formula/Administrative 
Allocation  28,003,000 

Section  504  Grants 

Total  Available  24,900,000 


Less  General  Reserve  

Less  Designated  Targeted  Re- 
serve   

Basic  Formula/ Administrative 
Allocation  


249,000 


1,000,000 
23.651.000 


2.  Basic  Formula  Criteria,  Data 
Source,  and  Weight.  See  §  1940.566  (b) 
and  1940.567  (b)  of  subpart  L  of  part 
1940  of  this  chapter.  Data  derived  from 
the  1990  U.S.  Census  was  provided  to 
each  State  by  the  National  Office  on 
August  12, 1993,  (available  in  any  State 
Office).  This  data  must  be  used  if  funds 
are  suballocated  to  District  Offices. 

3.  Transition  Formula.  Not  applicable 
for  use  this  fiscal  year  by  the  National 
Office  or  by  State  Offices. 

4.  Base  Allocation.  Not  applicable  for 
use  this  fiscal  year  by  the  National 
Office  or  by  State  Offices. 

5.  Administrative  Allocation.  Due  to 
the  absence  of  Census  Data,  the  Western 
Pacific  Areas  received  an  administrative 
allocation. 

6.  Reserve. 

a.  State  Office  Reserve.  State  Directors 
must: 

(i)  Maintain  an  adequate  reserve  to 
fiind  hardship  applications. 

(ii)  Develop  their  own  definition  of  a 
hardship  case.  Hardships  will  be 
determined  by  the  State  Director  on  a 
case-by-case  basis. 

(iii)  Maintain  records  on  how  State 
Office  reserves  were  utilized,  including 
a  justification  for  each  hardship  case 
disbursement.  Each  state  director  must 
establish  Management  controls  to  make 
certain  that  loans  and  grants  are 
processed  only  to  the  point  of  approval 
unless  allocated  funds  are  available  or 
prior  approval  has  been  received  for 
sufficient  national  office  reserve  funds 
to  obligate  the  loans  or  grants. 

b.  National  Office  Reserves. 
(i)  General  Reserve.  The  total 

allocated  FY  95  funds  contain  only  1 
percent  for  the  general  reserve.  Use  of 
these  reserve  funds  will  be  limited  to 
providing  funds  to  States  for  extreme 
hardship  cases. 

(A)  For  section  504  programs,  an" 
extreme  hardship  case  is  defined  as  an 
individual  case  with  a  significant 
priority  in  funding,  ahead  of  other 
requests,  due  to  severe  health  or  safety 
hazards,  and/or  physical  needs  of  the 
applicant  or  community,  the  priority 
may  be  related  to  sanitation  hazards,  or 
impending  climatic  hazards  which  are 
above  average  and  should  receive 
priority  for  funds. 

(B)  Reserve  requests  should  be 
submitted  via  facsimile  (202-720-2232) 
by  State  Directors  to  the  National  Office, 
SFHPD,  on  a  case-by-case  basis.  FmHA 
Guide  Letter  1940-L-2  (available  in  any 
Agency  office)  must  be  used  to  submit 
all  hardship  requests  to  the  National 
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Office.  Requests  for  loan  funds  must 
have  complete  documentation  which 
includes  the  applicant's  name,  case 
number,  amount  of  request,  and  extreme 
hardship  justification.  Based  upon  need 
and  projected  availability  of  unobligated 
funds,  the  Administrator  reserves  the 
right  to  permit  expanded  access  to  funds 
from  the  National  Office  without  notice 
in  the  Federal  Register. 

(C)  All  funds  allocated  to  states  are 
subject  to  the  availability  of  funds  at  the 
national  level. 

(ii)  Targeted  Reserve.  Of  the  FY  95 
Section  504  loan  and  grant 
appropriations.  $1.2  miUion  and  $1 
million  respectively  will  be  held  in  the 
National  Office's  reserve  for  the  targeted 
counties.  These  funds  will  be  subject  to 
year-end  pooling  requirements.  Further 
directions  will  follow 

7.  Pooling  of  Funds.  Funds  will  be 
pooled  and  redistributed.  There  will  be 
no  mid-year  pooling.  States  will  make  a 
decision  and  negotiate  with  the 
Administrator  by  May  15,  1995,  on 
returning  money  that  cannot  be  utilized, 
and  on  requesting  additional  funds  in 
that  fiscal  year.  Year-end  pooling  is 
tentatively  scheduled  for  close  of 
business  on  August  14,  1995.  Pooled 
funds  will  be  placed  in  the  National 
Office  reserve  and  will  be  made 
available  administratively. 

8.  Availability  of  the  Allocation. 
Funds  will  be  distributed  by  quarters  as 
follows:  40  percent  through  the  first 
quarter,  70  percent  through  the  second 
quarter,  90  percent  through  the  third 
quarter,  and  100  percent  in  the  fourth 
quarter  until  the  National  Office  year- 
end  pooling  date. 


D.  Seciion  525/509  HAPG. 

1.  Amount  Available  for  Allocations. 


Total  Available  (Carry-over 

Funds) 

Less  General  Reserve 

Basic  Formula  Amount 
Section  502/504  Loans/ 

Grants  

Seciion  514/516,  515.  524, 
and  533  


$5,654,000 
1,654.000 


3.000.000 
1 ,000,000 


2.  Basic  Formula  Criteria.  Data 
Source,  and  Weight.  For  Section  502/ 
504  loan/grant  programs,  each 
participating  State's  funds  will  be  based 
on  its  number  of  eligible  counties/ 
colon ias.  with  each  State  receiving  a  pro 
rata  share  of  the  total  funds  available. 
For  Section  514/516.  515,  524.  and  533 
programs.  $1  million  has  been  set  aside 
in  the  National  Office,  on  a  first-come- 
first-served  basis. 

3.  Transition  Formula.  Not  applicable 
for  use  this  fiscal  year  by  the  National 
Office  or  by  State  Offices. 

4.  Base  Allocation.  Not  applicable  for 
use  this  fiscal  year  bv  the  National 
Office  or  by  State  Offices. 

5.  Administrative  Allocation.  Not 
applicable  for  use  this  fiscal  year  by  the 
National  Office  or  by  State  Offices. 

6.  General  Reserve.  Requests  for 
National  Office  reserve  funds  will  be 
considered  on  a  first-come-first-served 
basis  and  should  be  submitted  via 
facsimile  (202-720-2232)  by  the  State 
Director  to  the  National  Office.  SFHPD. 
FmHA  Guide  Letter  1940-L-2  (available 
in  any  Agency  office)  must  be  used. 

7.  Pooling  of  Funds.  Year-end  pooling 
is  tentatively  scheduled  for  close  of 
business  August  14. 1995.  Pooled  funds 


will  be  placed  in  the  National  Office 
reserve  and  will  be  made  available 
administratively. 

8.  Availability  of  the  Allocation. 
Funds  will  be  distributed  by  quarters  as 
follows:  40  percent  through  the  first 
quarter.  70  percent  through  the  second 
quarter,  90  percent  through  the  third 
quarter,  and  100  percent  in  the  fourth 
quarter  until  the  National  Office  year- 
end  pooling  date. 

///.  Exception  Authority 

The  Administrator,  or  his/her 
designee,  may,  in  individual  cases, 
make  an  exception  to  any  requirements  ' 
of  this  Notice  which  are  not  inconsistent 
with  the  authorizing  statute,  ifhe/she 
finds  that  application  of  such 
requirement  would  adversely  affect  the 
interest  of  the  Government  or  adversely 
affect  the  intent  of  the  authorizing 
statute  and/or  SFH  program  or  result  in 
an  undue  hardship  by  applying  the 
requirement.  The  Administrator,  or  his/ 
her  designee,  may  exercise  this 
authority  upon  the  request  of  the  State 
Director.  Assistant  Administrator  for 
Housing,  or  Director  of  the  SFHPD.  The 
request  must  be  supported  bv 
information  that  demonstrates  the 
adverse  impact  or  effect  on  the  program. 
The  Administrator,  or  his/her  designee, 
also  reserves  the  right  to  change  pooling 
dates,  establish/change  minimum  and 
maximum  fund  usage  from  set  asides 
and/or  the  reserv  e.  or  restrict 
participation  in  set  asides  and/or 
reserves. 

The  following  spreadsheets  allocate 
FY  95  MFH  and  SFH  loaji  and  grant 
funds  to  individual  States: 


Multi-Family  Housing  Section  533  HPG  Initial  Allocations— Fiscal  Year  1995 


state 


Alabama  .... 

Alaska 

Arizona  

Artcansas  .... 
California  ... 
Colorado  .... 
Connecticut 
Delavrare  ... 
Rorida  


Georgia 

Hawaii 

Idaho  

Illinois 

Indiana 

Iowa  

Kansas 

Kentucky 

Louisiana  

Maine  

Maryland 

Massachusetts 

Michigan  

Minnesota  


Base  alloca- 
tion 


5100,000 
100.000 
100,000 
100,000 
100.000 
100,000 
100,000 
100.000 
100,000 
100,000 
100.000 
100,000 
100.000 
100,000 
100,000 
100,000 
100,000 
100,000 
100,000 
100,000 
100,000 
100,000 
100.000 


Basic  formula 
factor 


0.02957 
.00587 
.01780 
02310 
.04653 
.00840 
.00453 
.00190 
.02890 
.03867 
.00617 
.00743 
.02250 
.02157 
.01340 
.01130 
.03483 
.03170 
.00913 
.00880 
.00793 
.02977 
.01673 


Basic  formula 
amount 


S428.765 
86.115 
258,100 
334.950 
674.685 
121,800 
65,665 
27,550 
4:9.050 
560,715 
89,465 
107.735 
326,250 
312.765 
194,300 
163,850 
505.035 
459,650 
132,385 
127.600 
11^.985 
431.665 
242.585 


Total  amount 


5528,765 

185,115 
358,100 
434.950 
774,685 
221.800 
165.685 
127,550 
519,050 
660,715 
189,465 
207.735 
426,250 
412,765 
294,300 
263.850 
605.035 
559,650 
232.385 
227,600 
214,985 
531,665 
342.585  I 


FY  95  iniliai 
allocation 


5528.770 
185,120 
358.100 
434.950 
774,590 
221.800 
165.690 
127,550 
519.050 
660.720 
189.470 
207.740 
426.250 
412.770 
2y4.300 
263.850 
605.040 
559,550 
232,390 
227,600 
214.990 
531.670 
342.590 


JMI 


3384 


ma 


Mississippi 
Missouri  .. 
Montana  .. 
Nebraska 
Nevada  .. 
New  Hampfehire 
New  Jerse  < 
New  Mexicp 
New  York 
North  Carolii 
North  Dakota 
Ohio 

Oklahoma 
Oregon 
Pennsylvai^ia 
Puerto  Rh 
Rhode  Islabd 
South  Car(  ilii 
South  Dakota 
Tennessee 
Texas  .... 

Utah  

Verrrxjnt 
Virginia  .. 
Virgin  Isiarids 
Washingto  t 
W.  Pacific 
West  VJrgi: 
Wisconsin 
Wyoming 


Terr. 


nia 


Stale 


N.C 
Totil 


Alaliama 

Alaska  .... 

Arizona  .. 

Arkansas 

California 

Colorado 

Delaware 

Maryland 

Florida 

Georgia  . 

Hawaii 

W.  Pacific  Areas' 
Idaho  ... 
Illinois  .. 
Indiana  . 

Iowa 

Kansas 
Kentucky 
Louisiana  . 
Maine 


Massachijsetts 
Conne<lticut 


Rhode 
Michigan 
Minnesot  i 
Mississi 
Missouri 


p)i 
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Multi-Family  Housing  Section  533  HPG  Initial  Allocations— Fiscal  Year  1995— Continued 


State 


Base  alloca- 
tion 


iina 


:  totals 

reserves  ... 
allocation  . 
Baie  allocation 


100.000 

100,000 

100.000 

100.000 

100.000 

100.000 

100,000 

100,000 

100,000 

100,000 

100,000 

100,000 

100,000 

100.000 

100,000 

100,000 

100,000 

100,000 

100.000 

100,000 

100,000 

100,000 

100.000 

100,000 

100,000 

100,000 

100,000 

100,000 

100,000 

100,000 


Basic  formula 
factor 


5.300,000 

22,000,000 
100,000 


.03180 

.02460 

.00620 

.00713 

.00263 

.00503 

.00657 

.01437 

.02753 

.04497 

.00413 

.03450 

.01917 

.01423 

.03687 

.04923 

.00105 

.02690 

.00597 

.02973 

.07639 

.00430 

.00403 

.02660 

.00273 

.01743 

.00820 

.01937 

.01873 

.00307 


Basic  formula 
amount 


461,100 
356,700 

89,900 
103,385 

38,135 

72,935 

95.265 
208,365 
399.185 
652.065 

59.885 
500.250 
277.965 
206.335 
534,615 
713,835 

15,225 
390,050 

86,565 

431.085 

1.107.633 

62.350 

58.435 
385,700 

39,585 
252,735 

118,900 
280.865 
271.585 

44,515 


Total  arrvaunl 


561,100 
456,700 
189,900 
203,385 
138.135 
172.935 
195,265 
308.365 
499,185 
752.065 
159,886 
600.250 
377,965 
306.335 
634.615 
813,835 
115.225 
490.050 
186.565 
531.085 
1.207.633 
162.350 
158.435 
485.700 
139.585 
352.735 
218,900 
380,865 
371.585 
144,515 


FY  95  initial 
allocation 


14.500.000 


561.100 
456.700 
189.900 
203,390 
138.140 
172,940 
195.270 
308.370 
499.190 
752.070 
159.890 
600,250 
377.970 
306.340 
634.620 
813,840 
115.230 
490.050 
186.570 
531 .090 
1.207.630 
162.350 
158,440 
485,700 
139,590 
352,740 
218,900 
380,870 
371.590 
144.520 


19.800.000 

2,200,000 

22,000,000 


Rural  Rousing  and  Community  Development  Service,  Fiscal  Year  1995  Allocation  in  Thousands,  Section  502 

Guaranteed  Loans  (Nonsubsidized) 


States 


State  basic 
formula  fac- 
tor 


sland 


0.0253847 
.0061561 
.0155290 
.0213661 
.0524861 
.0100701 
.0024043 
.0104750 
.0308357 
.0385293 
.0083323 
N/A 
.0077774 
.0256395 
.0236023 
.0151422 
.0123032 
.0286790 
.0256223 
.0113916 
.0117468 
.0065708 
.0017216 
.0337181 
.0184738 
.0259670 
.0253687 


State  basic 
formula/ad- 
ministrative 
allocation 


26,331 

6,386 

16,108 

22.163 

54.443 

10.446 

2,494 

10,886 

31,986 

39,966 

8,643 

1,000 

8,067 

26,596 

24,482 

15,707 

12,762 

29.748 

26.578 

11.816 

12,185 

6,816 

1.786 

34.976 

19.163 

26.935 

25.315 


Total  FY 
1995  alloca- 
tion 


26.331 

6,386 

16,108 

22,163 

54,443 

10,446 

2,494 

10.886 

31.986 

39,966 

8,643 

1,000 

8,067 

26,596 

24,482 

15,707 

12,762 

29,748 

26.578 

11,816 

12.185 

6.816 

1.786 

34.976 

19,163 

26,935 

26,3  => 
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Rural  Housing  and  Community  Development  Service.  Fiscal  Year  1995  Allocation  in  Thousands.  Section  502 

Guaranteed  Loans  (Nonsubsidized)— Continued 


States 


Montana  

Nebraska 

Nevada „. 

New  Jersey  

New  Mexico 

New  York 

North  Carolina 

North  Dakota 

Ohio „. 

Oklahoma 

Oregon  

Pennsylvania 

Puerto  Rico  

South  Carolina  

South  Dakota  

Tennessee  

Texas 

Utah 

Vermont „ 

New  Hampshire 
Virgin  Islands  .... 

Virginia  

Washington  

West  Virginia 

Wisconsin „. 

Wyoming  


State  basic 
formula  fac- 
tor 


State  totals  

General  reserve 

Designated  reserves 
Total 


'Denotes  Administrative  Allocation. 


.0067138 
.0083216 
.0029735 
.0091825 
.0117200 
.0369739 
.0471742 
.0040847 
.0378081 
.0175713 
.0166212 
.0438367 
.0250931 
.0249510 
.0065435 
.0276859 
.0665018 
.0039861 
.0057475 
.0075234 
.0027236 
.0278404 
.0200905 
.0172518 
.0222867 
.0035006 


1.0000000 


State  basic 
formula/ad- 
ministrative 
allocation 


6.964 

8.632 

3,084 

9,525 

12.157 

38.353 

48.933 

4.237 

39.218 

18.227 

17.241 

45.472 

26.029 

25,881 

6.787 

28.718 

68,982 

4.135 

5.962 

7.804 

2.825 

28.879 

20.8-10 

17,895 

23.110 

3,631 


1 .038,293 


Total  FY 

I995all'~ca- 

tion 


6.964 

8,632 

3,084 

9.525 

12.157 

38.353 

48.933 

4,237 

39.218 

18227 

1L241 

45.472 

26.029 

25.881 

6.787 

28.718 

68.982 

4.135 

5.962 

7,804 

2.825 

28.879 

20.840 

17.895 

23.110 

3.631 


1 .038.293 

10.488 

0 

1.048.781 


Rural  Housing  and  Community  Development  Service,  Fiscal  Year  1995  Allocation  in  Thousands.  Section  502 

Direct  Rural  Housing  Loans 


states 


Alat)ama  

Alaska 

A.'izona  

Arkansas  _ 

California  _ 

Colorado 

Delaware , 

Maryland 

Rorida  „ 

Georgia _ 

Hawaii 

W.  Pacific  Areas  * 

Idaho  

Illinois  

Indiana 

Iowa 

Kansas  

Kentucky 

Louisiana 

Maine 

Massachusetts  

Corviecticut 

Rhode  Islarxj  

Michigan 

Minnesota _ 

Mississippi „ 

Missouri  


State  basic 
formula  fac- 
tor 


0.0257275 
.0055160 
.0145422 
.0208104 
.0454819 
.0091766 
.0024571 
.0115334 
.0312406 
0374586 
.0067195 
N/A 
.0076722 
.0266774 
.0270785 
.0163474 
0127369 
.C288833 
.02467^5 
.0108314 
.0109818 
.0066693 
.0015545 
.0353525 
.0199077 
.0250226 
.0252733 


State  basic 

formula/'ad- 

ministrative 

allocation 


21.801 

4.499 

11.862 

16.974 

37.098 

7.485 

2.004 

9.408 

25.482 

30.554 

5.481 

3.318 

6.258 

21.760 

22.087 

13.334 

10.389 

23.560 

20.124 

8.835 

6,958 

5.440 

1.268 

28.836 

16.238 

20.410 

2C.5i5 


Total  FY 

1995  alloc.3- 

tion 


21,601 

4,d99 

11.662 

16.974 

37,098 

7.845 

2.004 

9,408 

25,432 

30.534 

5,481 

3,318 

6258 

21.760 

22.087 

13,334 

10.389 

23.560 

20.124 

8.835 

8.958 

5.440 

1.268 

28.836 

16238 

20.410 

20.515 


JMI 


3386 


Rural  He  USING 


Montana 

Nebraska  .  . 
Nevada    . 

New  Jersey 

New  Mexic(  i 

New  York 

North  Carolna 

North  Dakota 

Ohio 

Oklahoma 

Oregon  .... 

Pennsylvania 

Puerto  Rice 

South  Caro  ina 

South  Dakc  ta 

Tennessee 

Texas  .... 

Utah 

Vermont 
New  Har*pshire 
Virgin  Islands 

Virginia 

Washingtot 

West  Virgir^a 

Wisconsin 

Wyoming 

Stati ! 


Totel 


Alabama  . 

Alaska 

Arizona  ... 

Arkansas 

California 

Colorado 

Delaware 

Marylanjj 
Florida  . 
Georgia 
Hawaii .. 

W.  Pacific  Areas 
Idaho  ... 
Illinois  .. 
Indiana  . 

Iowa 

Kansas 
Kentucky 
Louisiana 
Maine  . 


Massachi  setts 


Connec 
Rhode 
Michigan 
Minnesota 
Mississip( 
Missouri 
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AND  COMMUNITY  DEVELOPMENT  SERVICE.  FISCAL  YEAR  1995  ALLOCATION  IN  THOUSANDS,  SECTION  502 

Direct  Rural  Housing  Loans— Continued 


States 


State  basic 
formula  fac- 
tor 


totals  

Genferal  reserve 

Des  gnated  reserves 


.0063685 

.0086752 

.0028583 

.0097784 

.0110320 

.0359041 

.0484405 

.0045131 

.0390131 

.0174005 

.0154949 

.0467857 

.0239695 

.0258249 

.0062682 

,0291846 

.0660415 

.0040618 

.0052653 

.0072711 

.0020058 

.0289841 

.0187042 

.0175008 

.0237188 

.0036105 


State  basic 
formula/ad- 
ministrative 
allocation 


1.0000000 


5.195 

7.076 

2.331 

7,976 

8.998 

29.286 

39.512 

3.681 

31,822 

14,193 

12.369 

38,162 

19,551 

21,065 

5,113 

23.805 

53.867 

3.313 

4,295 

5.931 

1.636 

23,642 

15.257 

14.275 

19.347 

2,945 


Total  FY 
1995  alloca- 
tion 


818.991 


5.195 
7.076 

2,331 

7,976 

8.998 

29.286 

39.512 

3,681 

31,822 

14,193 

12.639 

38.162 

19.551 

21.065 

5,113 

23.805 

53.867 

3.313 

4,295 

5,931 

1,636 

23.642 

15,257 

14.275 

19.347 

2.945 


818,991 
29.000 
86,000 

933.991 


Denote: ;  Administrative  Allocation. 

Rural  Housing  and  Community  Development  Service.  Fiscal  Year  1995  Allocation  in  Thousands.  Section  502 

Direct  Rural  Housing  Loans 


states 


Total  FY 
1995  alloca- 
tion 


icut  ... 
sland 


21.801 

4.499 

11.862 

16.974 

37.098 

7.485 

2,004 

9.408 

25,482 

30.554 

5,481 

3.318 

6,258 

21 .760 

22.087 

13.334 

10,389 

23.560 

20.124 

8.835 

8.958 

5,440 

1.268 

28.836 

16.238 

20.410 

20.615 


Very  low-in- 
come alloca- 
tion 40  per- 
cent 


8.721 
1,800 
4.745 
6,790 

14,840 

2,994 

802 

3,764 

10,193 

12,222 
2,193 
1,328 
2,504 
8,704 
8,835 
5,334 
4,156 
9,424 
8,050 
3,534 
3,584 
2,176 
508 

11,535 
6,496 
8,164 
8  246 


Low-income 

allocation  60 

percent 


13.080 

2.699 

7.117 

10.184 

22.258 

4.491 

1.202 

5.644 

15.289 

18.332 

3.288 

1.990 

3.754 

13.056 

13.252 

8.000 

6.233 

14.136 

12.074 

5.301 

5,374 

3.264 

760 

17.301 

9.742 

12.246 

12,36*- 
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Rural  Housing  and  Community  Development  Service,  Fiscal  Year  1995  Allocation  in  Thousands,  Section  502 

Direct  Rural  Housing  Loans— Continued 


states 


Montana  

Nebraska 

Nevada  

New  Jersey  

New  Mexico 

New  York 

North  Carolina 

North  Dakota 

Ohio 

Oklahoma 

Oregon  

Pennsylvania 

Puerto  Rico  

South  Carolina  

South  Dakota  

Tennessee  

Texas  

Utah 

Vermont 

New  Hampshire 

Virgin  Islands 

Virginia  

Washington  

West  Virginia 

Wisconsin  

Wyoming  

State  Totals  

General  Reserve  

Designated  Reserves 
Total 


Total  FY 
1995  alloca- 
tion 


5,195 

7.076 

2.331 

7.976 

8.998 

29286 

39.512 

3.681 

31.822 

14.193 

12.639 

38.162 

19.551 

21.065 

5.113 

23,805 

53.867 

3.313 

4.295 

5,931 

1.636 

23,642 

15.257 

14,275 

19,347 

2.945 


Very  townrv 
conr)e  alk>ca- 
tion  40  per- 
cent 


818.991 
29,000 
86.000 

933,991 


2.078 
2.831 
933 
3.191 
3.600 

11.715 

15.805 
1.473 

12.729 
5.678 
5.056 

15.265 
7.821 
8,426 
2,046 
9.522 

21 .526 
1.326 
1.718 
2,373 
655 
9.457 
6,103 
5.710 
7,739 
1.178 


Low-income 

allocation  60 

percent 


327,5% 
1 1 ,600 
34,400 

373,596 


3,117 

4.245 

1.398 

4,785 

5.398 

17.571 

23.707 

2208 

19,093 

8.515 

7.583 

22,897 

1 1 .730 

12,639 

3.067 

14.283 

32.341 

1,987 

2,577 

3.558 

981 

14,185 

9.154 

8.565 

11,608 

1,767 


491.395 
17,400 
51.600 

560,395 


Rural  Housing  and  Community  Development  Service.  Fiscal  Year  1995  Allocation  in  Thousands,  Section  504 

Rural  Housing  Loans 


states 


Alabama , 

Alaska 

Arizona  

Arkansas  

Califomia  

Colorado 

Delaware  

Maryland 

Florida  

Georgia 

Hawaii 

W  Pacific  Areas* 

Idaho  

Illinois  

Indiana 

Iowa 

Kansas  

Kentucky 

Louisiana 

Maine 

Massachusetts  

Connecticut 

Rhode  Island  

Michigan 

Minnesota 

Mississippi  

Missouri  

Montana  


State  basic 
formula  fac- 
tor 


.0291457 
.0080402 
.0201005 
.0226131 
.0532663 
.0085427 
.0020101 
.0095477 
.0296482 
.0396985 
.0100503 
N'A 
.0075377 
.0226131 
.0221106 
.0130653 
.0115578 
.0321608 
.0296482 
.0100503 
.0080402 
.0040201 
.001050 
.0291457 
.0175879 
.0301508 
.0241206 
,0060302 


State  basic 
formula/ad- 
ministrative 
allocation 


755 
208 
521 
586 

1,380 

221 

52 

247 

768 

1.028 
260 

2,100 
195 
586 
573 
338 
299 
833 
768 
260 
208 
104 
26 
755 
456 
781 
625 
156 


Total  FY 
1995  alloca- 
tion 


755 
208 
521 
586 

1,380 

221 

52 

247 

768 

1.028 
260 

2,100 
195 
586 
573 
338 
299 
833 
768 
260 
208 
104 
26 
755 
456 
781 
625 
156 


JMI 


a3«g 


Rural  Hoi  s»ng 


lini 


Nebiaska 

Nevada  

New  Jersey  . 

New  Mexico  . 

New  York 

North  Carolir 

Nortf)  Dakota 

Ohto 

Oklahoma 

Oregon  .... 

Pennsylvania] . 

Puerto  Rico 

South  Carolii 

South  Dakota 

Tennessee  .. 

Texas  .... 

Utah 

VerrTXjnt 
New  Hampfehire 
Virgin  Islarfjs 

Virginia  

Washington 

West  Virginia  . 

Wisconsin 

Wyoming  . 


ra 


State 
General 
Desi 
Total 


iDtals  

Reserve 

Reserves 


grated 


Rural  Hoi  jsjng 


Alabama 
Alaska  .... 
Arizona  .. 
Arkansas 
Cabtorr^a 
Colorado 
Deiaware 
Maryland 
Florida  .. 
Georgia  . 
Hawaii ... 
W.  Pacific 

Idaho  

Illinois  .... 
Indiarta ... 

Iowa 

Kansas  .. 

Kentucky 

Louisiana 

Mame 

Massachusetts 
Connecticut 
Rhode  Isiani  I 
Michigan  .. 
Minnesota 
Mississippi 
Missoun  ... 
Montana  .. 


Federal  Register  /  Vol.  60,  No.  10  /  Tuesday.  January  17.  1995  /  Notices 


.  AWD  Community  Development  Service,  Fiscal  Year  1996  Allocation  in  Thousands,  Section  504 

Rural  Housing  loans— Continued 


States 


State  t)asic 
formula  fac- 
tor 


.0070352 

.0030151 

.0070352 

.0150754 

iD286432 

.0477387 

.0040201 

.0331658 

.0175879 

.0150754 

.0371859 

.0341709 

.0281407 

.0060302 

.0296482 

.0783920 

.0040201 

.0045226 

.0055276 

.0030151 

.0296482 

.0185930 

.0180905 

.0195980 

.0035176 


1.0000000 


State  basic 
formula/ad- 
ministrative 
allocation 


t82 
78 
182 
390 
742 

1,237 
104 
859 
456 
390 
963 
885 
729 
156 
768 

2,033 
104 
117 
143 
78 
768 
482 
469 

_  508 
91 


Total  FY 
1995  alloca- 
tion 


28,003 


7» 

ta? 

36& 
747 

1:.237 
104 
859 
456 
390 
963' 
885 
729 
T56 
768 

2,039 
t04 

in 

143 
78 
768 
482 
469 
508 
91 


28,003 

295 

1,200 

29,498 


Denotes  i  idministrative  Allocation. 


AND  Community  Developmewt  Service.  Fiscal  Year  1995  Allocation  in  Thousands,  Section  504 

Rural  Housing  Grants 


States 


Areas* 


State  basic 
formula  fac- 
tor 


).0281124 
.0056894 
.0170683 
.0224230 
.0481928 
.0083668 
.0023427 
.0100402 
.0341365 
.0368139 
.0076975 
N/A 
.0073628 
.0264391 
.024431 1 
.0163989 
.0133869 
.0297858 
.0261044 
.0103748 
0097055 
0053548 
0013387 
0317938 
.0197456 
.0271084 
.0257697 
.0060241 


State  basic 
formula/ad- 
ministrative 
allocation 


647 
131 
393 
516 
1,109 
193 
54 
231 
786 
847 
177 
640 
169 
606 
562 
377 
308 
685 
601 
239 
223 
123 
31 
732 
454 
624 
593 
139 


Total  FY 
1995  alloca- 
tion 


64f7 
131 
393 
516 
1.1<» 
1«3 

54 
231 
786 
847 
17? 
640 
169 
608 
562 
377 
308 
685 
601 
239 
223 
12% 

$1 
732 
454 
624 
593 
139 
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Rural  Housing  and  Community  Development  Service,  Fiscal  Year  1995  Allocation  in  Thousands,  Section  504 

Rural  Housing  Grants— Continued 


States 


Nebraska 

Nevada  

New  Jersey  

Hew  Mexico 

New  York 

North  Carolina 

North  Dakota 

Ohio 

Oklahoma 

Oregon  

Pennsylvania 

Puerto  Rico  

South  Carolina  

South  Dakota  

Tennessee  

Texas  

Utah 

Vermont 

New  Hampshire 

Virgin  Islands 

Virginia  

Washington  

West  Virginia 

Wisconsin 

Wyoming  

State  totals  

General  reserve 

Designated  reserves  

Total 

"Denotes  Administrative  Allocation, 


State  basic 
formula  fac- 
tor 


.0087015 
.0026774 
.0083668 
.0123829 
.0324632 
.0471888 
.0046854 
.0361446 
.0184070 
.0157296 
.0438420 
.0264391 
.0261044 
.0063588 
.0294511 
.0716198 
.0036814 
.0046854 
.0060241 
.0023427 
.0284471 
.0184070 
.0180723 
.0224230 
.0033467 


1 .0000000 


State  t>asic 

forrrKila'ad- 

ministrative 

allocation 


200 

62 

193 

285 

747 

1.086 

108 

832 

424 

362 

1.009 

608 

601 

146 

678 

1.644 

85 
108 
139 

54 
655 
424 
416 
516 

77 


23.651 


Total  FY 
1995  alloca- 
tion 


200 
62 

193 
285 
747 

1.086 
108 
832 
424 
362 

1.009 
608 
601 
146 
678 

1.644 

85 

108 

139 

54 

655 

424 

416 

516 

77 


23.651 

249 

1.000 

24.900 


Rural  Housing  and  Community  Development  Service,  Fiscal  Year  1995  Allocation.  Section  525/509  Housing 

Application,  Packaging  Grant  Funds 


States 


Alabama  

Alaska 

Arizona  

Arkansas 

California  

Colorado 

Florida 

Georgia 

Idaho 

Kentucky 

Louisiana 

Mississippi  

Montana 

New  Mexico  ... 
North  Carolina 
North  Dakota  . 

Ohio 

South  Carolina 
South  Dakota  . 

Tennessee  

Texas  

Utah 

Virginia 

Washington  .... 
West  Virginia  . 

Wisconsin  

Puerto  Rico  .... 
Virgin  Islands  . 


Number  of 
counties 
eligible 


13 
5 
8 
5 
3 
1 
2 

22 
1 

25 

10 

27 
2 

11 
4 
3 
1 
6 
9 
2 

45 
1 
4 
2 
4 
1 

77 
2 


State  basic 

formula 

factor 


0.0431894 
.0166113 
.0265781 
.0166113 
.0099668 
.0033223 
.0066445 
.0730897 
.0033223 
.0830565 
.0332226 
.0897010 
.0066445 
.0365449 
.0132890 
.0099668 
.0033223 
.0199336 
.0299003 
.0066445 
1495017 
.0033223 
.0132890 
.0066445 
.0132890 
.0033223 
.2558140 
.0066445 


State 
allocation 


130.000 
50.000 
80,000 
50.000 
30.000 
10.000 
20.000 

219,000 
10.000 

249.000 

100.000 

269,000 
20,000 

110,000 
40.000 
30.000 
10.000 
60,000 
90,000 
20.000 

446,000 
10,000 
40,000 
20.000 
40,000 
10.000 

767.000 
20.000 


Number  of 
packaging 
grants  per 
allocation 


260 

100 

160 

100 

60 

20 

40 

438 

20 

498 

200 

538 

40 

220 

80 

60 

20 

120 

180 

40 

892 

20 

80 

40 

80 

20 

1.534 

40 


JMI 
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RURAL  HO(llS»<G  AND  COMMUNfTV  DEVELOPMENT  SERVICE,  FISCAL  YEAR  1996  ALLOCATION,  SECTION  525/509  HOUSING 

Applicatiow,  Packaging  Grant  Funds— Continued 


West  Pac  Tei  r 


Total 
Total 
Nationil 


ountSes 
reserve  _ 
total.. 


$1  JDOO.OOO  for  seclion  514/516,  5t5.  524  and  533  to  be  held  in  national  office,  available  on  a  first-con^first-served  basis. 
A<ldilional  rUerve  of  Si  .654,000  is  availabte  for  all  programs. 


Dated  Der  niber28, 1004. 


NfeJiael  V.  Djina 

Acting  Undei 

nnd  Commur  ityDeve, 

IFRDoc.95-f36 

BILLING  CODE  $l10-07-M 


DEPARTMENT  OF  COMMERCE 
ForeJgn-Trdde  Zones  Board 

[Docket  22-S  4J 


Proposed 

Beach 

AppKcatior 


F  oreign-Trade  Zone — Palm 
Cou  ity,  FL;  Amendment  of 


Notice  is 
application 
Departmen' 
Board  of 
of  Palm 
authority 
foreign-trade 
County, 
Customs  p 
amended 
Palm  Bead 


t( 


States 


Number  of 
counties 
eligible 


301 


State  basic 

formula 

factor 


.0166113 


1.0000000 


State 
allocation 


50.000 


3,000,000 
2,654,000 
5,654,000 


Numtjer  of 
packaging 
grants  per 
allocation 


100 


6.00& 


Secretary  for  Rural  Economu: 
lopment. 
Filed  1-13-95:  8:45  ami 


Be<ch 


tf 


lereby  given  that  the 
of  the  Palm.  Beach  County 
of  Airports,  on  behalf  of  the 
Cc  mmissioners  of  the  County 
,  Florida,  requesting 
establish  a  general-purpose 
zone  at  sites  in  Palm  Beach 
within  the  West  Palm  Beach 
rt  of  entry,  has  been 
include  an  additional  site  in 
County. 

additional  proposed  site  is 

1 440  W.  IiKliantown  Road  in 

Florida.  The  site  is  a  warehouse/ 

facihty  (155,000  sq.  ft.) 

I'hilips  Electronics,  North 

nc.  (Philips).  Philips  will 

purpose  zone  services 
c  as  well  as  use  zone 
for  company  warehousing 


gei  leral- 


The 
located  at 
Jupiter 
distributioi  i 
owned  by 
American, 
provide 
to  the  publ 
procedures 
activity. 

The  app!  ication  remains  otherwise 
unchangec 

The  comhient 
until  Marc  i : 


period  is  reopenetl 
3.1995. 


Dated;  Janluaiy9. 1995 
)ohB  ).  Da  P  >nte,  }r.. 

Executive  S(  cretary. 
IFR  Doc.  95-1-1079 

BU.LMG  COOE 


Filed  1-13-95;  8:45  ami 


International  Trade  Administration 

[A-57O-807] 

Ceiling  Fans  From  the  People's 
ReputJiic  of  China;  Termination  of 
Antidumping  Duty  Administrative 
Review,  Initiation  and  Preliminary 
Results  of  Changed  Circumstances 
Antidumping  Duty  Administrative 
Review,  and  Intent  To  Revoke  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  termination  of 
antidumping  duty  administrative 
review,  initiation  and  preliminary 
results  of  changed  circumstances 
antidumping  duty  administrative 
review,  and  intent  to  revoke  order. 

SU»«IARY:  On  February  23. 1993.  the 
Department  of  Commerce  (the 
Department)  initiated  an  administrative 
review  of  the  antidumping  duty  order 
on  ceiling  fans  from  the  People's 
Republic  of  China  (PRC)  covering  the 
period  June  5, 1991.  through  November 
30,  1992.  We  are  now  terminating  that 
review.  Furthermore,  based  on  the  fact 
that  this  order  is  no  longer  of  interest  to 
domestic  parties,  we  intend  to  revoke 
this  order. 

EFFECTIVE  DATE:  January  17, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  Chu  or  Michael  Rill.  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue  NW.,  Washington,  D.C.  20230; 
telephone:  (202)  482-^733. 

SUPPLEMENTARY  INF0RMAT10H: 

Background 

On  December  9,  1991,  the  Department 
published  in  the  Federal  Rpgister  (56 
FR  64249)  an  antidumping  duty  order 
on  ceiling  fans  from  the  f'RC.  On 
December  31,  1992,  Lasko  Metal 
Products,  Inc.  (Lasko),  the  petitioner  in 
this  proceeding,  requested  that  the 


Department  conduct  an  administrative 
review  covering  the  period  June  5, 1991, 
through  November  30, 1992  (the  first 
review).  On  February  23, 1993,  we 
published  in  the  Federal  Register  (58 
FR  11027)  a  notice  of  initiation  of  that 
review.  On  September  27, 1994,  Lasko 
submitted  a  request  for  a  chaoged 
circumstances  administrative  review 
and  revocation  of  the  order  on  the  basis 
that  the  order  no  longer  is  of  interest  to 
the  petitioner.  On  October  14, 1994, 
Lasko  reaffirmed  its  September  27. 
1994.  request  for  the  revocation  of  the 
antidumping  duty  order,  and  requested 
that  it  be  allowed  to  withdraw  its 
request  for  the  administrative  review  of 
the  order  covering  the  period  June  5, 
1991  through  November  30, 1992,  and 
that  the  review  be  terminated. 

The  Department's  regulations  at  19 
CFR  353.22(a)(5)  (1994)  states  that  "the 
Secretary  may  permit  a  party  that 
requests  a  review  under  paragraph  (a)  of 
this  section  to  withdraw  the  request  no 
later  than  90  days  after  the  date  of 
publication  of  notice  of  initiation  of  the 
requested  review.  The  Secretary  may 
extend  this  time  limit  if  the  Secretary 
decides  that  it  is  reasonable  to  do  so." 
Because  no  significant  work  has  yet 
been  done  in  this  review  and  the 
petitioner  is  no  longer  interested  in  the 
order,  we  have  determined  that  it  is 
reasonable  to  extend  the  90-day  time 
limit  and  to  allow  Lasko  to  withdraw  its 
request  for  review.  See  Steel  Wire  Rope 
From  Japan;  Partial  Termination  of 
Antidumping  Duty  Administrative 
Reviews,  56  FR  41118  (August  19, 1991). 
Furthermore,  we  note  that  no  interested 
party  objected  to  termination  of  the 
review.  Accordingly,  the  Department  is 
terminating  the  first  review. 

Scope  of  Review 

Ceiling  fans  are  electric  fans  that 
direct  a  downward  and/or  upward  flow 
of  air  using  a  fan  blade/motor  unit. 
Ceiling  fans  incorporate  a  self-contained 
electric  motor  pf  an  output  not 
exceeding  125  watts.  Ceifing  fans  are 
designed  for  permanent  or  semi- 


permanent installation.  Industrial 
ceiling  fans  are  defined  as  ceiling  fans 
that  meet  six  or  roor^of  the  following 
criteria  in  any  combination:  a  maximum 
speed  of  greater  than  280  revolutions 
per  minute  (RPMs);  a  minimum  air 
delivery  capacity  of  8000  cubic  feet  per 
minute  (CFM);  no  reversible  motor 
switch;  controlled  by  wall-mounted 
electronic  switch:  no  buih-in  motor 
controls;  no  decorative  features;  Jiot 
light  adaptable;  fan  blades  greater  than 
52  inches  in  diameter;  metal  fan  blades; 
downrod  mounting  only — no  hugger 
mounting  capability;  three  fan  blades; 
fan  blades  mounted  on  top  of  motor 
housing;  single-speed  motor. 

The  Harmonized  Tariff  Schedule 
(HTS)  subheading  under  which  ceiling 
fans  are  classifiable  is  8414.51.0030. 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  these  proceedings  is 
dispositive. 

This  changed  circumstance 
administrative  review  covers  all 
manufacturers/exjKJrters  of  ceiling  fans 
from  the  PRC. 

Initiation  and  Preliminary  Results  of 
Changed  Circumstances  Antidumping 
Duty  Administrative  Review,  and  Intent 
To  Re\'oke  Order 

Pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act),  the 
Department  may  revoke  an  antidumping 
duty  order  if  the  Department 
determines,  based  on  a  review  under 
section  751(b)ll)  of  the  Act,  diat 
changed  circiunstances  exist  sufficient 
to  warrsuit  revocation.  Section  751fb)(l) 
of  the  Act  requires  a  changed 
circumstances  administrative  review  to 
be  conducted  upon  receipt  of  a  request 
containing  sufficient  information 
concerning  changed  circumstances. 

The  Department's  regulations  at  1 9 
CFR  353.25(d)(2)  permits  the 
Department  to  conduct  an 
administrative  review  under  section 
353.22(f)  based  upon  an  affirmative 
statement  of  no  interest  from  the 
petitioner  in  the  proceeding.  Section 
353.25(d)(l)(i)  further  provides  that,  if 
the  Department  determines  that  the 
order  under  review  is  no  longer  of 
interest  to  domestic  interested  parties, 
the  Department  may  revoke  the 
antidumping  duty  order.  In  addition,  in 
the  event  the  Department  concludes  that 
expedited  action  is  warranted,  section 
353.22(f)(4)  of  the  regulations  permits 
the  Department  to  combine  the  notices 
of  initiation  and  preliminary  results. 

Therefore,  in  accordance  with 
sections  751  (b)(1)  and  (c)  of  the  Ad  and 
19  CFR  353.25(d)  and  353.22(f),  based 
on  an  affirmative  statement  of  no 


interest  in  the  proceeding  by  Lasko.  the 
Department  is  initiating  this  changed 
circumstances  administrative  review. 
Further,  based  on  the  representation 
made  by  Lasko  that  other  U.S.  producers 
and  potential  producers  of  this 
merchandise  have  no  interest  in  the 
order,  we  have  determined  that 
expedited  action  is  warranted,  and  we 
have  preliminarily  determined  that  the 
order  no  longer  is  of  interest  to  domestic 
interested  parties.  Because  the 
Department  concludes  that  expedited 
action  is  warrcinted,  the  Department  is 
combining  these  notices  of  initiation 
and  preliminary  results.  The 
Department  determines  that  there  is  a 
reasonable  basis  to  believe  that  the 
requirement  for  revocation  based  on  the 
changed  circtmistance  that  the  order  no 
longer  is  of  interest  to  domestic 
interested  parties  has  been  met. 
Therefore,  we  are  hereby  notifying  the 
public  of  our  intent  to  revoke  the 
antidumping  duly  order  on  ceiling  fans 
from  the  PRC. 

In  the  event  that  this  revocation  is 
made  final,  the  effective  date  of 
revocation  will  be  June  5,  1991,  which 
is  the  first  day  that  liquidation  of  entries 
was  suspended.  No  administrative 
review  has  been  completed  nor  have 
automatic  assessment  instnictions  been 
issued  for  any  companies. 

If  final  revocation  occurs,  we  intend 
to  instruct  the  U.S.  Customs  Service  to 
liquidate  without  regard  to  antidumping 
duties  and  to  refund  any  estimated 
antidumping  duties  collected  for  all 
unliquidated  entries  of  subject 
merchandise  made  on  or  after  the  above 
effective  date  of  revocation,  in 
accordance  with  19  CFR  353.25(d)(5). 
We  will  also  instruct  Customs  to  refund 
vidth  interest  e.stimated  antidumping 
duties  collected  for  entries  made  on  or 
after  December  9,  1991,  in  accordance 
with  section  778  of  the  Act.  The  current 
requirement  for  a  cash  deposit  of 
estimated  antidumping  duties  will 
continue  until  publication  of  the  final 
results  of  this  changed  circumstances 
review. 

Public  Comment 

Any  interested  party  may  request  a 
hearing  within  10  days  of  the  date  of 
pubUcation  of  this  notice.  Any  hearing, 
if  requested,  will  be  held  no  later  than 
28  days  after  the  date  of  publication  of 
this  notice,  or  the  first  workday 
thereafter.  Case  briefs  and/or  written 
comments  from  interested  partie.s  may 
be  submitted  not  later  than  14  days  after 
the  date  of  pubUcation  of  this  notice. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  the  issues  raised 
in  those  comments,  may  be  filed  not 
later  than  21  days  after  the  date  of 


publication  of  this  notice.  All  wiiften 
comments  shall  be  submitted  in 
accordance  with  19  CFR  353.31(e)  and 
shall  be  served  on  all  interested  parlies 
on  the  Department  s  service  list  in 
accordance  with  19  CFR  353.31(g). 
Persons  interested  in  attending  the 
hearing  should  contact  the  Depart  nioiil 
for  the  date  and  time  of  the  h^ri^.  The 
Department  will  publish  the  final 
results  of  this  changed  circimistanccs 
review  including  the  results  of  its 
analysis  of  issues  raised  in  any  wrrflen 
comments. 

This  notice  is  in  accordance  with 
sections  751  (b)(1)  and  (c)  of  the  Act  and 
sections  353.22(a)(5).  353.22(f)  and 
353.25(d)  of  the  Department's 
regulations. 

Dated:  |anuai->-  6,  1995. 
Susan  G.  Essennan, 

Assistant  Secrptary  for  Import 

Administration. 

IFR  Dof .  95-1078  F:lted  1-13-95;  8:45  ami 
BILLING  COOC  KIO-OS-P 

[A-583-009] 

Color  Television  Receivers,  Except  lor 
Video  Monitors,  From  Tahwan;  Court 
Decision  and  Suspension  of 
Liquidation 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  court  decision  and 
suspension  of  liquidation. 

SUMMARY:  On  October  21.  1994,  in  U>e 
case  oi  Zenith  Electronics  Corporation 
v.  United  States.  Slip  Op.  94-1 70 
[Zenith],  the  United  States  Court  of 
International  Trade  (the  Court)  affirmed 
the  Department  of  Cximmerce's  (ibe 
Department  s)  third  results  of 
redetermination  on  remand  and  prior 
remand  determinations  of  the  final    - 
results  of  the  first  administxatix  e  review 
of  the  antidumping  duty  order  on  color 
television  receivers,  except  for  vidcxj 
monitors  (CTVs),  from  Taiwan  to  die 
extent  that  they  were  not  subsequently 
modified  by  the  Court.  The  Court  also 
vacated  its  July  29.  1991,  order  to  the 
extent  that  the  order  held  that  "no 
assessment  rate  cap  may  be  applied  in 
liquidating  the  subject  entries  unless  the 
importer  paid  a  cash  duty  for  an 
estimated  dumping  duty."  As  a  resuh. 
the  Court  ordt  red  the  Dicpartment  to 
apply  the  assessment  rate  cap  to  all 
subject  imports  entered  between  the 
pubhcation  dates  of  the  Dt^iartment's 
preliminary  affirmative  determination  of 
sales  at  less  than  fair  value  (LTF\')  and 
the  International  Trade  Commissitin's 
(ITC"s)  final  affirmalivo  injury 
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determinat  on.  Consistent  with  the 
decision  of  the  United  States  Court  of 
Appeals  foi  the  Federal  Circuit  (Federal 
Circuit)  in  rimken  Co.  v.  United  States, 
893  F.2d  3;  7  (Fed.  Cir.  1990)  (Timken). 
the  Departi[ient  will  not  order  the 
liquidation  of  the  subject  merchandise 
entered  or  vithdrawn  from  warehouse 
for  consum  ption  prior  to  a  "conclusive" 
decision  in  this  case. 
EFFECTIVE  OATE:  October  31,  1994. 
FOR  FURTHfiR  INFORMATION  CONTACT: 
Karin  Price  or  Maureen  Flannery,  Office 
of  Antidun  iping  Compliance.  Import 
AdministTi  tion,  U.S.  Department  of 
Commerce  14th  Street  and  Constitution 
Avenue,  N  W.,  Washington.  DC.  20230. 
telephone:  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 
Backgrour  d 

On  Dece  Tiber  29.  1986.  the 
Departmer  t  published  in  the  Federal 
Register  th  e  final  results  of  the  first 
administra  tive  review  of  CTVs  from 
Taiwan  (5'  FR  46895.  December  29. 
1986).  In  t]  lose  results,  the  Department 
set  forth  it: ;  finding  of  weighted-average 
margins  fo  •  nine  companies  during  the 
period  of  rjview,  October  19,  1983, 
through  Mirch  31, 1985,  and  announced 
its  intent  t )  instruct  the  U.S.  Customs 
Service  to  issess  antidumping  duties  on 
all  approp  late  entries. 

Subsequ  ent  to  the  Department's  final 
results,  foi  .1  of  the  reviewed  companies 
and  the  do  mestic  producer.  Zenith,  filed 
lawsuits  w  ith  the  Court  challenging 
these  resu  ts.  Thereafter,  the  Court 
issued  an  1  »rder  and  Opinion  dated 
Septembei  11, 1989,  in  AOC 
Internatioi  \al  Inc.  et.  al.  v.  United 
States.  Court  No.  87-01-00122,  721  F. 
Supp.  314  remanding  the  Department's 
determina  ion  so  that  the  Department 
could  mak  e  reasonable  allowances  for 
fcon£^ic/e  differences  in  warranty 
expenses  I  etween  the  United  States  and 
the  home  market;  recharacterize  Sampo 
Corp.'s  ba(  I  debt  expenses  as  directly- 
related  sel  ing  expenses;  and  reconsider 
its  methoc  ology  for  advertising  and 
sales  pron  otion  expenses  for  AOC 
Intematioi  lal  Inc.  (AOC).  The 
Departmei  it  requested  a  voluntary 
remand  to  recalculate  constructed  value 
(CV)  for  Titung  Co.  (Tatung);  recalculate 
AOC's  inl  ind  height  claim  and  explain 
the  calcul  ition  methodology;  adjust 
Tatung's  f  )reign  market  value  for 
discounts  and  rebates  which  Tatung 
paid  to  dii  itributors  for  trade-ins  of  used 
CTVs  by  t  le  dealers  in  the  home  market; 
and  add  tie  amount  of  commodity  taxes 
forgiven  iroon  exportation  of  CTVs  to 
the  United  States  price  (USP).  On 
January  3  ,  1991.  the  Department  filed 


JMI 


its  required  and  voluntary  remand 
results  with  the  Court. 

On  July  29, 1991,  the  Court,  in  Zenith 
Electronics  Corporation  v.  United  States 
(SHp  Op.  91-66,  July  29,  1991),  ordered 
a  second  remand  so  that  the  Department 
could  determine  the  amount  of 
commodity  tax  passed  through  to  home 
market  purchasers  and  add  that  amount 
to  the  USP;  cease  applying  an 
assessment  rate  cap  in  liquidating 
entries  of  the  subject  merchandise 
unless  the  importer  paid  a  cash  deposit 
for  an  estimated  antidumping  duty; 
change  its  CV  calculations  in  order  to 
eliminate  the  use  of  circumstance-of- 
sale  adjustments  to  the  extent  that  they 
reduce  CV  general  e.xpenses  to  less  than 
the  statutory  minimum  amount  when 
CV  is  used  because  there  are  insufficient 
sales  in  the  home  market;  remove  from 
exporter's  sales  price  (ESP)  all  home 
market  export-related  expenses  and 
exclude  such  expenses  from  the  ESP 
offset  claim;  request  additional 
information  from  AOC  in  order  to 
remove  from  USP  import  duties  paid 
with  respect  to  home  market  models, 
and  add  instead  the  import  duties 
forgiven  with  respect  to  the  exported 
models;  investigate  whether  Shin- 
Shirasuna  Electronic  Co.'s  (Shirasuna's) 
sales  to  Canada  were  fictitious  so  as  to 
manipulate  the  fair  market  value  of  the 
imports  to  the  United  States  and  thereby 
minimize  the  antidumping  duty 
liability;  recalculate  Capetronic  (BSR) 
Ltd.'s  (Capetronic's)  dumping  margins 
using  production  data  related  to  a 
specific  sale  instead  of  using  the 
weighted-average  costs  of  production; 
remove  from  USP  the  value  of  certain 
proprietary  selling  expenses  for 
Shirasuna;  and  correct  certain 
programming  errors.  In  addition,  the 
Department  requested  a  remand  to 
explain  the  reasons  underlying  its  de 
minimis  determination.  On  January  31, 
1992.  the  Department  filed  its  second 
remand  results  with  the  Court. 

On  January  28, 1993.  the  Court 
ordered  a  third  remand  so  that  the 
Department  could  reconsider  the  pass- 
through  of  tax  in  a  manner  consistent 
with  the  constant  costs,  imperfect 
competition,  and  price-setting  ability 
found  in  the  Taiwan  market.  In 
addition,  the  Court  ordered  the 
Department  to  "cap"  the  amount  of 
foreign  tax  added  to  USP;  to  make  a 
second  level  adjustment  for  the 
difference  in  circumstances  of  sale 
included  in  the  U.S.  and  home  market 
taxable  values;  to  insure  that  the  general 
expenses  component  of  CV  was  not 
reduced  at  any  time  to  less  than  the 
statutory  minimum  amount  by  reason  of 
adjustments  for  selling  expenses 
associated  with  disregarded  home 


market  sales;  and  to  correct  two  clerical 
errors.  On  May  5.  1993.  the  Department 
filed  its  third  remand  results  with  the 
Court. 

On  October  21. 1994.  the  Court,  in 
Zenith,  affirmed  the  Department's  third 
remand  results,  and  affirmed  the  prior 
remand  determinations  in  this  case  to 
the  extent  that  they  were  not 
subsequently  modified  by  the  Court. 
The  Court  also  vacated  its  July  29,  1991, 
order  to  the  extent  that  the  order  held 
that  "no  assessment  rate  cap  may  be 
applied  in  liquidating  the  subject  entries 
unless  the  importer  paid  a  cash  duty  for 
an  estimated  dumping  duty."  As  a 
result,  the  Court  ordered  the  Department 
to  apply  the  assessment  rate  cap  to  all 
subject  imports  entered  between  the 
publication  dates  of  the  Department's 
preliminary  affirmative  determination  of 
sales  at  LTFV  and  the  ITC's  final 
affirmative  injury  determination,  and  it 
dismissed  the  case. 

Suspension  of  Liquidation 

In  its  decision  in  Timken,  the  Federal 
Circuit  held  that  the  Department  must 
publish  notice  of  a  decision  of  the  Court 
or  Federal  Circuit  which  is  not  "in 
harmony"  with  the  Department's 
determination.  Publication  of  this  notice 
fulfills  this  obligation.  The  Federal 
Circuit  also  held  that  in  such  a  case,  the 
Department  must  suspend  liquidation 
until  there  is  a  "conclusive"  decision  in 
the  action.  The  option  of  appealing  this 
decision  is  being  weighed,  and  a 
"conclusive"  decision  can  not  be 
reached  until  the  opportunity  to  appeal 
expires,  or  any  appeal  is  decided  by  the 
Federal  Circuit.  Therefore,  the 
Department  will  continue  to  suspend 
liquidation  pending  the  expiration  of 
the  period  to  appeal  or  pending  a  final 
decision  of  the  Federal  Circuit  ii  Zenith 
is  appealed. 

Dated:  January  9, 1995. 
Susan  G.  Esserman, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  95-1080  Filed  1-13-95;  8:45  am] 
BILLING  CODE  3510-OS-M 


[A-428-602] 

Brass  Sheet  &  Strip  From  Germany; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 
review. 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  brass  sheet 
and  strip  from  Germany.  The  review 
covers  one  manufacturer/exporter  of 
this  merchandise  to  the  United  States, 
Wieland  Werke  AG  (Wieland).  The 
period  covered  is  March  1, 1993, 
through  February  28, 1994.  The  review 
indicates  the  existence  of  a  de  minimis 
dumping  margin  for  this  period. 
As  a  result  of  this  review,  the 
Department  has  preliminarily 
determined  to  assess  an  antidumping 
duty  of  0.48  percent  on  merchandise 
subject  to  the  review.  We  invite 
interested  parties  to  comment  on  these 
preliminary  results. 
EFFECTIVE  DATE:  January  17,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Killiam,  Chip  Hayes,  or  John 
Kugelman,  Office  of  Antidumping 
Compliance,  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
462-5253. 

SUPPLEMENTARY  INF0RMATK3N: 

Background 

On  March  6, 1987,  the  Department 
published  in  the  Federal  Register  (52 
FR  6997)  the  antidumping  duty  order  on 
brass  sheet  and  strip  from  Germany. 
Based  on  timely  requests  for  review,  we 
initiated  an  administrative  review  of 
Wieland  on  April  15, 1994  (59  FR 
18099).  for  the  1993-1994  period  of 
review  (POR).  in  accordance  with  19 
CFR  353.22(c).  The  Department  is  now 
conducting  this  administrative  review 
in  accordance  with  section  751  of  the 
ran ff  Act  of  1930,  as  amended  (the  Act). 


Scope  of  the  Review 

Imports  covered  by  this  review  are 
brass  sheet  and  strip,  other  than  leaded 
and  tin  brass  sheet  and  strip,  from 
Germany.  The  chemical  composition  of 
the  products  under  review  is  currently 
defined  in  the  Copper  Development 
Association  (C.D.A.)  200  Series  or  the 
Unified  Numbering  System  (U.N.S.) 
C20000  series.  This  review  does  not 
cover  products  the  chemical 
compositions  of  which  are  defined  by 
other  C.D.A.  or  U.N.S.  series.  The 
physical  dimensions  of  the  products 
covered  by  this  review  sre  brass  sheet 
and  strip  of  solid  rectangular  cross 
section  over.0.OG6  inches  (0.15 
millimeters)  through  0.188  inches  {4.8 
millimeters)  in  gauge,  regardless  of 
width.  Coiled,  wound-on-reels  (traverse 
wound),  and  cut-to- length  products  are 
included.  The  merchandise  is  classified 


under  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  7409.21.00  and 
7409.29.20.  The  HTS  item  numbers  are 
provided  for  convenience  and  customs 
purposes.  The  written  description 
remains  dispositive. 

This  review  cover  one  manufacturer/ 
exporter,  Wieland.  The  fK»  is  March  1 , 
1993.  through  February  28,  1994 

United  States  Price  (USP) 

We  based  USP  on  purchase  price,  in 
accordance  with  section  772  of  the  Act. 
We  calculated  pHirchase  price  based  on 
C.I.F.,  duty-paid  prices,  delivered  either 
to  independent  U.S.  warehouses  or  to 
the  customers'  premises.  In  accordance 
with  section  772(d)(2)  of  the  Act,  we 
made  deductions  {pr  movement 
expenses  and  customs  duty. 

We  adjusted  USP  for  taxes  in 
accordance  with  our  practice  as 
outlined  in  SHiconmanganese  From 
Venezuela:  Preliminary  Determination 
of  Sales  at  Less  than  Fair  Value,  59  FR 
31204  (June  17, 1994) 
[Siliconmanganese]. 

No  other  adjustments  were  claimed  or 
allowed. 

Foreign  Market  Vahie  (FMV) 

Based  on  a  comparison  of  the  volume 
of  home  market  and  third-oountrj'  sales, 
we  determined  that  the  home  market 
was  viable.  Therefore,  in  accordance 
with  section  773  of  the  Act.  we 
compared  U.S.  sales  with  sales  cf  such 
or  similar  merchandise  in  the  home 
market. 

We  calculated  FMV  using  monthly 
weighted-average  prices  of  sales  of  brass 
sheet  and  strip  having  the  same 
characteristics  as  to  form,  coat,  gauge, 
width,  and  alloy.  The  gauge  and  width 
groupings  are  the  same  as  those  used  in 
prior  reviews.  The  model-match 
methodology  in  this  review  was  the 
same  as  that  used  in  the  last  completed 
administrative  review  (August  22,  1986 
through  February  29. 1988),  except  the 
Department  included  alloy-specific 
information  for  each  transaction,  instead 
of  assigning  sales  into  one  of  two  alloy 
grade  groups  having  above  or  below 
70%  copper  content.  This  added 
specificity  brings  the  model-match 
methodology  into  donformance  with 
other  orders  cm  brass  sheet  and  strip. 

On  January  5.  1994,  the  Court  of 
Appeals  for  the  Federal  Circuit,  in  The 
Ad  Hoc  Committee  of  AZ-NM-TX-FL 
Producers  of  Gray  Portland  Cement  v. 
United  States.  No.  93-1239,  held  that 
the  Department  could  not  deduct  home 
market  movement  charges  from  FMV 
pursuant  to  its  inherent  power  to  fill  in 
gaps  in  the  antidumping  statute. 
Accordingly,  we  now  adjust  for  home 
market  movement  expenses  under  the 


circumstance-of-sale  (COS)  provision  of 
1 9  CFR  353.56.  In  this  review,  horoe 
market  movement  expenses  were 
incurred  between  factory  and  customor. 
after  the  sale,  and  were  therefore  irnated 
as  direct  COS  deductions. 

FMV  was  based  on  packed,  delivered 
prices  in  the  home  market,  with 
appropriate  deductions  from  the  home 
market  price  for  inland  freight  an<i 
insurance,  credit  expenses,  home 
market  packing,  and  rebates.  We  added 
U.S.  packing  expenses  to  the  home 
market  price  in  accordance  with  section 
773(a)(1)  of  the  Act.  We  added  U.S. 
credit  expenses  to  FMV  as  direct  selling 
expenses.  We  included  in  FMV  the 
amount  of  value-added  taxes  collected 
in  the  home  market  in  accordance  with 
our  practice  as  outlined  in 
Siliconmanganese.  We  also  made 
adjustments  for  dinerences  in 
merchandise. 

Wieland  claimed  thai  "an  adjustment 
should  be  made  for  the  per  unit 
differences  in  processing  expenses 
associated  with  different  order  size." 
However.  Wieland  did  not  demonstrate 
to  what  extent  these  claimed 
adjustments  affected  price,  or  how  ihey 
were  related  to  the  transactions  under 
review.  Accordingly,  because  we  are  not 
"satisfied  that  the  amount  of  any  price 
differential  is  wholly  or  partly  due  to 
that  difference  in  quantities"  (19  CFR 
353.55).  we  disallowed  this  claimed 
adjustment. 

No  other  adjustments  were  claimed  or 
allowed. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of  USP 
to  FMV,  we  preliminarily  determine 
that  the  following  dumping  margin 
exists  for  the  period  of  review: 


Review  period 

Manufacturer/ 
exportet 

Maigm 

(per- 
cent) 

3/1/93-2/28/94 

Wieland 

0.48% 

Any  interested  party  may  request  a 
hearing  within  10  days  of  publication  of 
this  notice.  Any  hearing  will  be  held  44 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  Interested 
parties  may  submit  case  briefs  within  30 
days  of  the  publication  date  of  this 
notice.  Rebuttal  briefs,  limited  to  issues 
raised  in  the  case  briefs,  may  be  filed 
not  later  than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  a  notice  of  the  final  results  of 
this  administrative  review,  which  will 
include  the  results  of  its  analyses  of 
issues  raised  in  any  such  case  briefs  or 
hearing. 

The  following  deposit  requirements 
shall  be  effective  for  all  shipments  of  the 
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subject  me  rchandise  that  are  entered  or 
withdrawr  from  warehouse  for 
consumpti  an  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  75  (a)(1)  of  the  Act: 

(1)  The  c  ash  deposit  rate  for  the 
reviewed  c  ompany  shall  be  the  rate 
establishe<  in  the  final  results  of  this 
review.  If  I  tie  rate  for  Wieland  is  de 
minimis  ir  the  final  results  of  review, 
there  will  >e  no  cash  deposits  on 
shipments  from  this  firm  of  subject 
merchandi  se; 

(2)  for  p;  eviously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  disposit  rate  will  continued  to 
be  the  corr  pany-specific  rate  published 
for  the  mo  it  recent  period; 

(3)  if  the  exporter  is  not  a  firm 
covered  in  this  review,  a  prior  review, 
or  the  orig  nal  less-than-fair-value 
(LTFV)  ini  estigation.  but  the 
manufactu  rer  is,  the  cash  deposit  rate 
shall  be  th ;  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchi  indise;  and 

(4)  if  nei  ther  the  exporter  nor  the 
manufactu  rer  is  a  firm  covered  in  this  or 
any  previc  us  reviews  by  the 
Departmeiit,  the  cash  deposit  rate  will 
be  8.87  pe  •cent,  the  all  others  rate 
establishe(  1  in  the  LTFV  investigation. 

These  di  iposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publicatio  i  of  the  final  results  of  the 
next  admii  listrative  review. 

This  notice  serves  as  a  preliminary 
reminder  1 0  importers  of  their 
responsibi  ity  under  19  CFR  353.26  to 
file  a  certi  icate  regarding  the 
reimburse  nent  of  antidumping  duties 
prior  to  li(  nidation  of  the  relevant 
entries  du  ing  these  review  periods. 
Failure  to  comply  with  this  requirement 
could  resi  It  in  the  Secretary's 
presumpti  on  that  reimbursement  of 
antidump  ng  duties  occurred  and  the 
subsequet  t  assessment  of  double 
antidump  ng  duties. 

This  adi  ninistrative  review  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  (  f  the  Act  (19  U.S.C. 
1675(a)(1)  and  19  CFR  353.22. 

)a  1 


S  fcrefi 


Dated 
Susan  G. 

Assistant 
Administro  t. 
IFRDoc.  9: -1077 
BILUNG  coo  : 


uary  6, 1995. 
E^rman, 

tary  for  Import 
ion. 

Filed  1-13-95;  8:45  ami 
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Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Fursuaijt  to  Section  6(c)  of  the 
Educatior  al.  Scientific  and  Cultural 
Materials  mportation  Act  of  1966  (Pub. 
L.  89-€51  80  Stat.  897;  15  CFR  part 


JMI 


301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instnmients 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington. 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  94-147.  Applicant: 
Wayne  State  University.  School  of 
Medicine.  540  E.  Canfield.  Detroit.  MI 
48201.  Instrument:  Electron  Microscope, 
Model  JEM-1010.  Manufacturer:  JEOL, 
Japan.  Intended  Use:  The  instrument 
will  be  used  to  visualize  microvascular 
changes  in  the  central  nervous  system 
which  accompany  sequelae  of  traumatic 
brain  injury  (TBI).  The  microscope 
provides  powerful  analytic  capabilities 
for  the  elucidation  of  post-TBI  sequelae 
and  will  provide  the  necessary 
'ultrastructural  characterization  to 
validate  each  animal  model.  In  addition, 
the  instrument  will  be  used  for  training 
of  post-doctoral  fellows  and  graduate 
students  in  the  departments  of  anatomy, 
neurology,  neurosurgery,  pharmacology, 
psychology,  and  the  bioengineering 
center.  Application  Accepted  by 
Commissioner  of  Customs:  December 
14, 1994. 

Docket  Number:  94-149.  Applicant: 
The  Scripps  Research  Institute,  10666 
North  Torrey  Pines  Road,  La  Jolla,  CA 
92037.  Instrument:  Microvolume 
Stopped  Flow  Spectrofiuorimeter, 
Model  SX.17MV.  Manufacturer 
Applied  Photophysics,  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  for  typical  experiments 
including  the  folding  of  various 
proteins,  both  wild  type  and  mutants, 
such  as  myoglobin,  lysozyme, 
cytochrome  C,  etc.  Application 
Accepted  by  Commissioner  of  Customs: 
December  16, 1994. 

Docket  Number:  94-150.  Applicant: 
Yale  University.  Department  of 
Chemistry.  225  Prospect  Street,  New 
Haven,  CT  06520.  Instrument:  Stopped 
Flow  Adaptor  for  Optical  Spectrometer, 
Model  RX.IOOO.  Manufacturer:  Applied 
Biophysics  Inc.,  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
used  to  investigate  the  mechanism  of 
how  a  series  of  non-hcme  iron 
complexes  catalyze  the  oxidation  of 
simple  organic  substrates  in  order  to 
define  the  pathways  that  allow  alkane, 
alkene  and  arena  oxidation  via  small 


synthetic  catalysts  that  mimic  the 
electronic  environment  of  the  enzyme 
methane  monooxygenase.  Application 
Accepted  by  Commissioner  of  Customs: 
December  20. 1994. 

Docket  Number:  94-151.  Applicant: 
National  Institute  of  Standards  and 
Technology.  B364.  Bldg.  222, 
Gaithersburg,  MD  20899.  Instrument: 
Multicollector  System  for  Mass 
Spectrometer.  Manufacturer:  Finnigan 
MAT,  Germany.  Intended  Use:  The 
instrument  will  be  used  to  study 
isotopic  fractionation  effects  that  are 
associated  with  the  collection, 
purification,  and  storage  of  atmospheric 
xenon,  and  use  the  information  to 
improve  the  identification, 
discrimination  and  apportionment  of 
natural  and  anthropogenic  sources  of 
atmospheric  xenon.  In  these  studies, 
sample  xenon,  derived  from  a  mixture, 
vdll  be  measured  against  the  pure 
source  xenon  using  an  existing 
automated  dual-inlet  source. 
Application  Accepted  by  Commissioner 
o/ Customs;  December  21.  1994. 

Docket  Number:  94-152.  Applicant: 
University  of  Virginia,  Materials  Science 
and  Engineering,  McCormick  Rd., 
Thornton  Hall,  Charlottesville,  VA 
22903.  Instrument:  Electron  Microscope, 
Model  JEM  2010F.  Manufacturer:  JEOL. 
Japan.  Intended  Use:  The  instrument 
will  be  used  to  study  the  microstructure 
of  metals,  metal  alloys,  ceramics,  high- 
temperature  superconductors,  polymers, 
zeolites,  minerals,  and  soils  and  clays. 
It  will  be  used  to  measure  particle/ 
crystallite  size  and  morphology,  crystal 
structure,  chemical  composition,  long/ 
short-range  ordering,  number  and  extent 
of  defects,  d-spacings  or 
crystallographic  planes.  In  addition,  the 
instrument  will  be  used  on  a  one-on-one 
basis  for  training  of  faculty,  staff,  and 
graduate  students.  Application 
Accepted  by  Commissioner  of  Customs: 
December  23. 1994. 

Pamela  Woods, 

Acting  Director.  Statutory-  Import  Programs 

Staff. 

|FR  Doc.  95-1081  Filed  1-13-95;  8:45  am] 
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[Docket  No.  941125-4325] 

Trade  Fair  Certification  Applications: 
International  Trade  Fairs  in  Big 
Emerging  Markets 

agency:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  that  Commerce  is 
interested  in  accepting  applications 
from  qualified  U.S.  firms  to  be  certified, 
under  the  Trade  Fair  Certification 


Program,  for  several  international  trade 
fairs  in  Big  Emerging  Markets,  once  a 
representation  agreement  is  reached 
between  the  U.S.  firm  and  the  foreign 
show  organizer. 

SUMMARY:  This  notice  lists  several  trade 
shows  in  Big  Emerging  Markets 
identified  by  the  Department  of 
Commerce  (Commerce)  as  good  venues 
for  U.S.  export  opportunities  in  the 
respective  markets,  and  as  good 
candidate  events  for  Commerce's  Trade 
Fair  Certification  (Certification) 
Program.  Commerce  is  interested  in 
entertaining  applications  to  have  these 
events  considered  for  Certification. 
Qualified  U.S.  firms  interested  in 
representing,  promoting,  and  recruiting 
for  these  events  in  the  United  States, 
and  in  applying  for  Certification,  must 
contact  the  foreign  organizers  directly  to 
formalize  representation  for  the  subject 
shows.  Once  a  representation  agreement 
is  reached  between  the  U.S. 
representative  and  foreign  show 
organizer,  Commerce  will  entertain  an 
application  for  Certification,  as 
provided  for  in  Federal  Register  notice 
(58  FR,  26116-26119).  April  30,  1993. 
DATES:  Applications  for  Trade  Fair 
Certification  must  be  received  by  the 
office  noted  directly  below,  no  later 
than  270  days  prior  to  the  relevant  show 
dates. 

ADDRESSES:  Trade  Fair  Certification 
Program,  Room  2116,  Export  Promotion 
Ser\'ices,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  St.  and  Constitution 
Avenue,  NW.,  Washington  EX:  20230. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Bucher,  Manager,  Trade  Fair 
Certification,  U.S.  Department  of 
Commerce,  Room  2116.  14th  St.  and 
Constitution  Avenue,  NW.,  Washington 
DC  20230.  Tel:  (202)  482-2525;  Fax: 
(202)  482-0872  or  (202)  482-0115  (for 
communication  purposes  only; 
facsimile  applications  will  not  be 
accepted). 

SUPPLEMENTARY  INFORMATION: 

Background 

Traditionally,  Commerce  has  focused 
its  international  trade  fair  promotion 
program  on  developed  markets,  but 
recently,  as  part  of  the  President's 
National  Export  Strategy  announced  in 
September  1993,  Commerce  has 
determined  that  there  is  another  group 
of  countries  that  holds  great  promise  for 
U.S.  export  growth.  Commerce  has 
termed  these  nations  "Big  Emerging 
Markets"  (BEMs).  The  countries 
currently  identified  as  BEMs  are: 
Argentina;  Brazil;  the  Chinese  economic 
area,  including  China,  Hong  Kong  and 


Taiwan;  India;  Indonesia;  Mexico; 
Poland;  South  Africa;  South  Korea;  and 
Turkey. 

The  BEMs  share  a  number  of 
important  attributes.  They  are  all 
geographically  large,  have  significant 
populations,  and  represent  considerable 
markets  for  a  wide  range  of  products. 
Virtually  all  have  strong  rates  of  growth 
or  hold  promise  for  future  economic 
expansion.  Most  of  these  coimtries  are 
of  major  political  importance  within 
their  regions;  moreover,  they  are 
"regional  economic  drivers" — their 
growth  will  engender  further  expansion 
in  neighboring  markets. 

U.S.  exports  to  the  BEMs  totaled  SI  13 
billion  in  1993 — approximately  one 
quarter  of  U.S.  exports.  By  the  year 
2010,  annual  BEM  merchandise  imports 
are  expected  to  be  roughly  one  trillion 
dollars  higher  than  they  were  in  1990, 
and  v«ll  account  for  twenty-seven 
percent  of  world  imports.  No  other 
category  of  market  shows  such  dramatic 
growth  potential. 

The  Commercial  Sections  of  U.S. 
embassies  and  consulates  in  several  of 
the  BEM  countries  identified  the 
overseas  trade  shows  listed  below  as 
good  opportunities  for  U.S.  exporters 
and  as  viable  candidate  events  for 
Commerce's  Trade  Fair  Certification 
Program.  These  shows  are  in  addition  to 
the  many  other  trade  fairs  which  already 
participate  in  the  Trade  Fair 
Certification  Program.  One  of  the 
principal  requirements  for  Certification 
is  the  presence  of  a  U.S.  organizer  or  a 
U.S.  representative,  office,  or  subsidiary 
of  the  foreign  show  organizer.  The 
shows  listed  below  currently  have  no 
known  U.S.  representative  or  other  U.S. 
recruiting  presence. 

Commerce  is  interested  in 
entertaining  applications  to  have  these 
events  considered  for  Certification. 
Commerce's  Certification  program  is  a 
cooperative  arrangement  between 
private  sector  show  organizers  and  the 
Department.  The  program  provides 
Commerce  endorsement  and  support  for 
private-sector  recruited  and  organized 
foreign  trade  shows  and/or  U.S. 
exhibitor  pavilions.  Certification  of  a 
trade  show  means  that  Commerce, 
through  its  U.S.  and  Foreign 
Commercial  Service  (US&FCS), 
endorses  a  qualified  foreign  trade  event 
as  a  good  opportunity  to  promote  U.S. 
exports,  particularly  those  of  new-to- 
market  firms.  Certification  also  provides 
recognition  of  the  U.S.  show  organizer 
or  representative  as  a  reliable  firm 
capable  of  effectively  recruiting  and 
managing  a  U.S.  exhibitor  presence  at  a 
specific  show. 

Qualified  U.S.  firms  interested  in 
representing,  promoting,  and  recruiting 


for  the  following  events,  and  in 
applying  for  Certification,  must  contact 
the  foreign  show  organizers  directly  to 
discuss  formalizing  a  business 
relationship  for  representing  the  subject 
shows.  Interested  firms  are  encouraged 
to  contact  the  Trade  Fair  Certification 
Manager,  at  the  address  and  telephone 
number  above,  to  leam  more  about  the 
program  and/or  the  events  in  which 
they  are  interested. 

Qualifying  U.S.  representatives  must 
be  firms  or  persons  experienced  in  trade 
fair  recruitment  and  management  in  the 
relevant  industry.  Applicants  for 
Certification  must  comply  with  the 
provisions  of  the  Trade  Fair 
Certification  Program  as  prescribed  in 
the  Federal  Register  notice  (58  FR, 
26116-26119),  April  30. 1993,  which 
provides  all  the  applicable  event  and 
organizer  criteria.  A  copy  of  this  notice 
and  an  application  for  Trade  Fair 
Certification  may  be  obtained  by 
contacting  the  office  listed  above. 
Commerces  identification  of  these 
events  as  good  candidates  for 
Certification  does  not  imply  automatic 
approval  of  Certification  status. 
Applications  will  be  subject  to  the  s.jme 
review  process  as  are  all  other 
applications.  Commerce's  listing  of 
these  events  also  does  not  imply  any 
responsibility  on  its  part  with  regard  to 
any  agreement  made  between  U.S. 
representatives  and  the  overseas  show 
organizers. 

The  application  mentioned  in  this 
notice  has  been  cleared  by  the  Office  of 
Management  and  Budget  under  OMB 
Control  No.  0625-0130. 

Targeted  Trade  Shows 

For  the  shows  listed  below. 
Commerce  would  like  to  entertain 
applications  for  Trade  Fair  Certifiration 
from  qualified  U.S.  persons,  as  defined 
in  the  April  30.  1993.  Federal  Register 
notice,  as  a  U.S.  citizen,  an  entity  (such 
as  a  corporation,  partnership, 
association  or  other  entity)  created 
under  the  laws  of  the  United  States  or 
any  state,  and  the  U.S.  branch  or  agent 
of  a  foreign  person.  Such  applicants 
must  first  make  the  necessary  leasi? 
arrangements  with  the  foreign  fair 
organizer  prior  to  submitting  an 
application. 

(all  show  dates  subject  to  i  hangc) 

Argentina 

Trade  Sliow:  EXPO-MOTORS 
City,  Country:  Buenos  Aires,  Argentina 
Date:  October  1995  (Annual) 
Industry:  Autoparts  &  accessories 
Organizer:  EMBIA.  Division  de  Grupo 
Commercial  de  Argentina  S.A.:  Avenida 
Cordoba  669,  Piso  1  "A";  1054  Buenos 
Aires;  Tel:  (54-1)  311-1085/86/87;  l\i\: 
(54-1)313-6975 


JMI 
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EXPO  SIGN 

Buenos  Aires,  Argentina 
Noveiiber  1995  (Annual) 

Outdoor  advertising,  signposting. 


Trade  Show 
City.  Countrjy 
Date; 
Industry 

neon,  etc 
Organizer 

Piso8; 

8636/847 


tiy 


Trade  Show ; 

SHOW 
City.  Coun 
Date:  Augu^ 
Industry 

himiture 
Organizer 

Pintureri^s 

Of.  A; 


I  xpotrade  S.A.;  Reconquista  617, 
Buenos  Aires;  Tel:  (54-1)  311- 
;  Fax:  (54-1)  312-1330 
INTERNATIONAL  R.\RDWARE 


10)3 


hifd 


J  Lsociacion  de  Ferreterias, 

y  Bazares;  Lavalle  1646.  Piso  3. 
Buenos  Aires;  Tel/Fax:  (54-1) 


10'  8 
372-630?  /8876 


SOFTWARE 
Count^:  Buenos  Aires.  Argentina 
1996  (Annual) 
Software,  telecommunications  and 


Septe  nber 


Trade  Shov 
City. 
Date: 
Industry; 

in 
Organizer 

y  Servici^ 

Piso  6 

0813:  FaA 


1  format!  sn 


I  Samara  de  Empresas  de  Software 
Informaticos;  Tucuman  1427. 
Buenos  Aires;  Tel:  (54-1)  49- 
(54-1)  40-1549 


1(50 


Brazil 


Trade  Sho^f : 
Audio. 
Show 

City.  Counl^ 

Date:  April 

Industry 
sectors 

Organizer 
Machadc 
Brasilio 
Paulo-SP 
11)67-: 

Trade  Shoir 
Appliances 

City.  Cou 

Date:  April 

lndustr\' 

Organizer: 
Machad(  i 
Brasilio 
Paulo-SI 
11)  67-; 

Trade 


AUVICOM— International 
Video  &  Communication  Trade 


Sao  Paulo.  Brazil 
1996  (Annual) 

o.  video,  and  communication 


FAIR 
City.  Coun^' 
Date:  May 
Industry: 
Organizer 


Congres;  los 


253-21 
2090/ 
Trade 
OF 


Cit^-.  Coui  try: 
Date:  June 
Industry-: 
Organizer 
Congre 


01 

253-21 
2090/ ? 
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Buenos  Aires,  Argentina 
1996  (Annual) 
ware,  paints,  do-it-yourself 


Audii 


varisto  Nascimento,  Alcantara 
Feiras  e  Promocoes  Ltda..  Rua 
1  dachado.  60  01230-905-Sao 

Tel:  (55-11)  826-9111,  Fax:  (55- 
3^26 

UD — International  Household 
Trade  Fair 
:  Sao  Paulo.  Brazil 
1996  (Annual) 
household  appliances  industry- 
Evaristo  Nascimento.  Alcantara 
Feiras  e  Promocoes  Ltda..  Rua 
4achado.  60  01230-905-Sao 
Tel:  (55-11)  826-9111.  Fax:  (55- 


n  ry: 
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Shok:  INTERNATIONAL 
STATIC  NJERY  AND  SCHOOL  MATERIAL 


Sao  Paulo.  Brazil 
Il996  (Annual) 

( >ffice  and  School  Supply  Industry 
Jose  Lemos  Britto.  Lemos  Britto 
E  Feiras.  Rua  13  de  Maio.  653. 
01327-(|00  Sao  Paulo,  SP.  Tel:  (55-11) 
Fax:  (55-11)  289-3832  /  251- 
2b 5-2289 
She  m:  international  EXHIBITION 
PRO  VIOTIONAL  GIFTS  & 
GIVEAWAYS 

Sao  Paulo.  Brazil 
1996  (Annual) 

'romotional  Material  Industry 
lose  Lemos  Britto,  Lemos  Britto 
e  Feiras.  Rua  13  de  Maio,  653. 

lao  Paulo-SP.  Tel:  (55-11) 
Fax:  (55-11)  289-3832/  251- 
5-2289 


!  50S  i 

327-(  OO-S 
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Trade  Show:  INTERNATIONAL 

AUTOMOBILE  4  AUTOPARTS  TR.^DE 
SHOW 
City.  Country:  Sao  Paulo.  Brazil 
Date:  October  1996  (Biennial) 
Industry:  Automobile  and  Autoparts 
Organizer:  Evaristo  Nascimento,  Alcantara 
Machado  Feiras  e  Promocoes  Ltda.,  Rua 
Brasilio  Machado,  60  01230-905-Sao 
Paulo-SP,  Tel:  (55-11)  826-9111,  Fax:  (55- 
11)67-3626 

Hong  Kong 

Trade  Show:  ASL^  PACIFIC  LEATHER 
SHOW 

City.  Country:  Hong  Kong 

Date:  April  1996  (Annual) 

Industrj-:  Leather  and  Finished  Products 

Organizer:  Mr.  Derek  Dickins.  Managing 
Director,  or  Ms.  Leslie  King.  Leather  Sales 
Manager.  Hong  Kong  International  Trade 
Fair  Limited.  44th  Floor.  China  Respurces 
Building.  26  Harbour  Road.  Wanchai,  Hong 
Kong.  Tel:  (852)  2827-6211.  Fax:  (852) 
2827-7831 

Trade  Show:  12TH  ANNUAL  COMPUTER 
EXPO  96 

City.  Country:  Hong  Kong 

Date:  May  1996  (Annual) 

Industry:  Computer.  Hardware  and  Software 

Organizer  Mr.  Alan  Kwok,  Director/General 
Manager,  Business  &  Industrial  Trade  Fairs 
Ltd..  18th  Floor.  First  Pacific  Bank  Centre. 
51  Gloucester  Road,  Wanchai,  Hong  Kong, 
Tel:  (852)  2865-2633,  Fax:  (852)  2866- 
1770,(852)2865-5513 

India 

Trade  Show:  IMME  '96 — Internationa! 

Mining  Machinery  Exhibition 
Cit>'.  Countr>':  Calcutta.  India 
Date:  January  13-17. 1996  (Quadrenial) 
Industry:  Mining  and  extraction  machinerj- 
Organizer  Mr.  Ajay  Khanna,  Director, 
Confederation  of  India  Industry  (CII),  Trade 
Fair  Department,  Kirti  Deep  Building.  2nd 
Floor.  Nangal  Raya  Business  Center,  New- 
Delhi  110046,  India.  Tel:  (  91-11)  555- 
2254,  Fax:  (91-11)  555-2254 

Korea 

Trade  Show:  KAPAS  -95— Korea 
International  Auto  Parts  and  Accessories 
Show 

aty.  Country:  Seoul,  Korea 

Date:  November  15-19. 1995  (Annual) 

Industry:  Automotive 

Organizer:  Sung  Ho  Park,  Assistant  Manager, 
Korea  Trade  Promotion  Corporation,  12th 
Floor,  Koex  Building.  159.  Samsung-Dong 
Kangnam-Ku.  Seoul  135-090.  Tel:  (82-2) 
551-4414,  Fax:  (82-2)  557-5784 

Trade  Show:  KIMES — Korea  International 
Medical  Equipment  Show 

City.  Country':  Seoul,  Korea 

Date:  March  1996  (Annual) 

Industry':  Medical  equipment 

Organizer:  Joung  Jo  Kim,  Manager,  14. 
Chunghak-Dong.  Chongno-Ku.  Seoul  110- 
792.  Korea,  Tel:  (82-2)  739-5272,  Fax:  (82- 
2) 738-1048 

Trade  Show:  KYUNGH\  .\NG  HOUSING 
FAIR 

City,  Countr>':  Seoul,  Korea 

Date:  March  1996  (.".nnual) 


Industry:  Building  Products  and  Household 

consumer  goods 
Organizer:  Jong  Young  Lee,  Manager,  The 

Kyunghyang  Daily  Newspaper,  #22,  Chung 

Dong.  Chung-Ku,  Seoul,  Tel:  (82-2)  730- 

5151,  Fax:  (82-2)  722-1161 
Trade  Show:  SITOY— Seoul  International 

Toy  Fair 
City,  Country:  Seoul,  Korea 
Date:  September  1996  (Annual) 
Industrv:  Toys 
Organizer:  Moon  Kim,  SIK/Manager,  Korea 

Toy  Industry  Cooperative,  Hanil  Building. 

#361-1.  Hangangro  2-KA.  Yongsan-Kn. 

Seoul.  Tel:  (82-2)  795-9505.  Fax:  (82-2) 

795-0401 

Poland 

Trade  Show:  POLEKO 

Citv.  Countrv:  Poznan,  Poland 

Date:  November  21-24. 1995  (Annual) 

Industry:  Environmental  Protection  Industry 

Organizer:  Ms.  Agnieska  Malicka,  Ul. 

Glogowska  14,  60-734  Poznan,  Tel:  (48-61) 

692-592,  Fax:  (48-61)  665-827 
Trade  Show:  BUDMA 
City.  Country:  Poznan,  Poland 
Date:  January  1996  (Annual) 
Industry:  Construction  Industry 
Organizer  Mr.  Jerzy  Kaczmarek.  Poznan 

International  Fair.  Ul.  Glogowska  14,  60- 

734  Poznan,  Tel:  (48-61)  692-592,  Fax: 

(48-61)  665-827 
Trade  Show:  SALMED 
City,  Country:  Poznan,  Poland 
Date:  March  1996  (Annual) 
Industry:  Medical/Pharmaceutical  Industry- 
Organizer  Ms.  Agnieszka  Malicka.  Ul. 

Glogowska  14,  60-734  Poznan,  Tel:  (48-61) 

692-592,  Fax:  (48-61)  665-827 
Trade  Show:  INFOSYSTEM 
City,  Country:  Poznan,  Poland 
Date:  May  1996  (Annual) 
Industry:  Computers  and 

Telecommunications 
Organizer  Mr.  Jerzy  Kaczmarek,  Poznan 

International  Fair,  Ul.  Glogowska  14.  60- 

734  Poznan,  Tel:  (48-61)  692-592,  Fax: 

(48-*l)  665-827 

^outh  Africa 

Trade  Show:  COMPUTER  FAIR  AND  BEXA 
City,  Country-:  Johannesburg,  South  Africa 
Date:  May  1996  (Annual) 
Industry:  Computer  Equipment,  software, 

communication  equipment,  and  general 

office  equipment 
Organizer:  Ms.  Jennigay  Coetzer,  Computer 

Faire.  PO  Box  56182,  Pinegowrie  2123, 

South  Africa,  Tel:  (27-11)  886-3728,  Fax: 

(27-11)789-6562 

Trade  Show:  INTERBOU 

City,  Country:  Johannesburg,  South  Africa 

Date:  August  1996  (Biennial) 

Industry:  Building  Supplies  and  Technology 

Organizer  Mr.  Walter  Pike,  Specialized 

Exhibitions  (PTY)  Ltd.,  PO  Box  2900. 

Johannesburg.  South  Africa  2000,  Tel:  (27- 

11)  835-1565.  Fax:  (27-11)  96-1161 
Trade  Show:  ELECTRA  MINING  96 
City,  Country:  Johannesburg,  South  Africa 
Date:  September  1996  (Biennial) 
Industry:  I^ining,  electrical  engineering. 

general  industrial  product 
Organizer:  Mr.  John  Knocker,  Specialized 

Exhibitions.  PO  Box  2900,  Johannesburg 
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2000,  Tel:  (27-11)  835-1565,  Fax:  (27-11) 
496-1161 

Trade  Show:  PAKPROCESS 

City,  Country:  Johannesburg,  South  Africa 

Date:  October  1996  (Biennial) 

Industry:  Packaging  Machinery  &  Equipment 

Organizer  Mrs.  Dee  Reuvers,  Specialized 
Exhibitions,  PO  Box  2900,  Johannesburg 
2000.  Tel:  (27-11)  835-1565,  Fax:  (27-11) 
496-1161 

Taiwan 

Trade  Show:  TAIPEI  INTERNATIONAL 

SPORTING  GOODS 
City,  Country:  Taipei,  Taiwan 
Date:  April  1996  (Annual) 
Industry:  Sporting  Goods 
Organizer  China  External  Trade 

Development  Council  (CETRA),  4-8  FI., 

CETRA  Tower,  333  Keelung  Road,  Sec.  1. 

Taipei,  10548,  Taiwan,  Tel:  (886-2)  725- 

1111,  Fax:  (886-2)  757-6653 
Trade  Show:  TAIPEI  INTERNATIONAL 

AUTO  &  MOTORCYCLE  PARTS  & 

ACCESSORIES  SHOW 
City,  Country:  Taipei,  Taiwan 
Date:  May  1996  (Annual) 
Industry:  Auto  and  Motorcycle  Parts 
Oi^anizer  China  External  Trade 

Development  Council  (CETRA),  4-8  Fl., 

CETRA  Tower,  333  Keelung  Road,  Sec.  1, 

Taipei,  10548,  Taiwan,  Tel:  (886-2)  725- 

1111,  Fax:  (88&-2)  757-6653 

Trade  Show:  TAIPEI  INTERNATIONAL  TOY 

SHOW 
City,  Country:  Taipei,  Taiwan 
Date:  October  1996  (Annual) 
Industry:  Toys 
Organizer  China  External  Trade 

Development  Council  (CETRA),  4-8  Fl., 

CETRA  Tower,  333  Keelung  Road,  Sec.  1. 

Taipei.  10548.  Taiwan.  Tel:  (886-2)  725- 

1111,  Fax:  (886-2)  757-6653 

Turkey 

Trade  Show:  MEDICAL  &  HOSPITAL  FAIR 

"95 
City.  Country:  Istanbul,  Turkey 
Date:  October  4-8, 1995 
Industry:  Medical  and  Hospital  Equipment 
Organizer  Ms.  Aysum  Goktepe,  International 

Relations  Manager,  CNR-Intemational  Fair 

Organizers,  World  Trade  Center, 

Cobancesme  Kavsagi,  Yesilkoy  34830. 

Istanbul,  Tel:  (90-212)  663-0945,  Fax:  (90- 

212)663-0975. 

Dated:  January  6, 1995. 
Mary  Fran  Kirchner. 

Chairman,  Trade  Events  Board.  International 

Trade  Administration. 

[FR  Doc.  95-1082  Filed  1-13-95;  8:45  am] 
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National  Institute  of  Standards  and 
Technology 

[Docket  No.  941258-4358] 

Establishment  of  the  Initial  Graphics 
Exchange  Specification  (IGES)  Test 
Service,  Which  Tests  an 
Implementation's  Conformance  to  the 
Federal  Information  Processing 
Standard  (PIPS)  177  and/or  the 
Continuous  Acquisition  and  Life-Cycle 
support  (CALS)  MIL-O-28000,  Class  II 
Subset  (Engineering  Drawings) 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice  of  establishment  of  the 
IGES  Test  Service  for  testing 
conformance  to  PIPS  177,  Initial 
Graphics  Exchange  Specification  (IGES), 
and/or  the  CALS,  MIL-D-28000,  Class  II 
subset,  and  to  solicit  comments  on  the 
Test  Service. 

SUMMARY:  The  goal  of  FIPS  177  is  to 
maximize  the  probability  of  successful 
data  exchange  between  dissimilar 
computer-aided  design  and  computer- 
aided  manufacturing  (CAD/CAM) 
systems.  The  Text  Service  supports  the 
implementation  of  FIPS  177  by  ensiuing 
that  the  basic  concepts  and  geometry  of 
IGES  are  correctly  implemented;  as 
such,  it  provides  an  effective  means  of 
assessing  the  fundamental  capabilities 
of  IGES  processors. 

The  testing  methodology  for  the  IGES 
test  program  is  to  determine  whether  a 
given  preprocessor  or  postprocessor  is 
able  to  create  or  read  conforming  data 
files.  Emphasis  will  be  placed  on  single 
entity  testing,  as  it  is  considered  the 
basic  building  block  for  more  complex 
structures. 

DATES:  The  test  service  for  FIPS  177  was 
established  on  October  1,  1994.  The  test 
services  for  MIL-D-28000,  Class  II 
subset,  was  established  on  Number  1, 
1994. 

ADDRESSES:  Written  comments 
concerning  the  IGES  Test  Service 
should  be  sent  to:  National  Institute  of 
Standards  and  Technology,  ATTN:  IGES 
Test  Service,  Technology  Building, 
Room  A266,  Gaithersburg,  MD  20899. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynne  Rosenthal  or  Jacki  Schneider, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg,  MD  20899, 
Phone:  (301)  975-3265,  email: 
lrosenthal@nist.gov  or 
jschneider@nist.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

Both  the  FIPS  177  and  MIL-D-28000 
adopt  the  American  National  Standard 
Digital  Representation  for        ^ 


Communication  of  Product  Definition 
Data,  ASME/ANSI  Y14.26M-1989,  the 
equivalent  of  IGES  Version  4.0.  IGES 
specifies  file  structure  and  syntactical 
definition,  and  defines  the 
representation  of  geometric,  topological, 
and  nongeometric  product  definition 
data. 

FIPS  177  addresses  IGES 
implementation  acquisition, 
interpretation,  and  conformance.  It 
includes  conformance  requirements  for 
processors  as  well  as  data  files.  MIL-D- 
28000  defines  5  classes  of  data  by 
application  area  (i.e.,  subset  or 
application  protocol)  and  limits  the  use 
of  IGES  entities  to  those  in  the  specified 
class.  The  primary  objective  of  MIL-D- 
28000  is  to  accelerate  the  operation, 
exchange,  and  standardization  of  digital 
information  systems  acquisition  and 
support. 

The  Computer  Systems  Laboratory' 
(CSL)  at  NIST  provides  a  conformance 
testing  service  for  the  FIPS  177  in 
support  of  government  agencies' 
acquisition  activities.  CSL  has  been 
tasked  by  the  CALS  office  to  establish 
the  IGES  test  service  for  MIL-D-28000. 
Class  II  subset. 

The  testing  of  IGES  files  to  determine 
the  degree  to  which  they  conform  to  the 
Federal  standards  may  be  required  by 
government  departments  and  agencies 
in  accordance  with  Federal  Information 
Resources  Management  Regulation 
(FIRMR)  201-20.303,  201-20.304,  201- 
39.1002,  the  associated  Federal  ADP 
and  Telecommunication  Standards 
Index,  and  as  specified  by  FIPS  177. 

Conformance  testing  will  benefit 
CAD/CAM  system  developers,  vendors, 
and  users  through  increased  quality 
assurance  and  progress  toward  open 
systems. 

Obtaining  Validation  Services 

The  NIST  provides  the  validation  test 
service  on  a  cost-reimbiu^able  basis. 
These  services  are  available  to  both  the 
producers  and  users  of  CAD/CAM 
products.  Upon  request,  NIST  will 
supply  the  Client  with  an  IGES 
Information  Pack  which  will  include  a 
description  of  the  test  service  and 
procedures. 

Dated:  January  10,  1995. 
Samuel  Kramer, 
Associate  Director. 
IFR  Doc.  95-1027  Filed  1-13-95;  8:45  ami 

BILLING  COOE  3510-CN-M 


3398 


Federal  Register  /  Vol.  60.  No.  10  /  Tuesday.  January  17.  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  10  /  Tuesday.  January  17.  1995  /  Notices 


3399 


Patent  and  Trademailc  Office 

Notice  of  Htaring  and  Request  for 
Comments  on  Ctianges  to  a  Twenty- 
Year  Patent  Term  and  Its  Effects  on 
Patent  Expii-ation  Dates  and  Patent 
Term  Extensions 

AGENCY:  Patpnt  and  Trademark  Office, 

Commerce. 

ACTION:  Not  ce  of  public  hearing  and 

request  for  ( omments 


SUMMARY:  Lc  a  Notice  published  on 
December  2  1 ,  1994  (59  PR  63951 1.  the 
Patent  and  '  Vademark  Office  ("PTO") 
announced  i  public  hearing  on 
proposed  cl  langes  related  to  the  20-year 
patent  term  contained  in  the  Uruguay 
Round  Agreements  Act  (-IIRAA").  Pub. 
L.  103-465. 

Concurre  itly  with  the  hearing 
scheduled  tor  February  16. 1995.  PTO 
also  seeks  c  omments  on  several 
additional  issues  that  are  relevant  to  the 
Food  and  Drug  Administration's 
interpretatii  )n  and  application  of  current 
provisions  ( )f  the  Federal  Food.  Drug, 
and  Cosmel  ic  Act  ("FDCA")  and  its 
implcmenti  ng  regulations  in  light  of  the 
changes  to  i  itle  35,  United  States  Code, 
effected  by  passage  of  the  URAA.  The 
specific  pre  visions  of  the  FDCA  that 
would  be  a  fected  govern  the 
submission  of  patent  information 
related  to  n  bw  drug  applications 
C'NDAs")  <  nd  the  submission  and 
approval  o  abbreviated  new  drug 
applicatior  s  ("  ANDAs")  for  generic 
equivalent!  of  listed  drugs  in 
anticipatio  i  of  the  expiration  of  patent 
protection  or  the  listed  drugs.  (See  21 
U.S.C.  321;  21  CFR  part  314.  subparts  C 
and  D.)  Sir  lilarly  affected  may  be  FE)CA 
provisions  related  to  the  submission  of 
new  anima  drug  applications 
("NADAs'"  and  the  submi.ssion  and 
approval  o  abbreviated  new  animal 
drug  appli  ations  ("ANADAs").  (See  21 
U.S.C.  360  )).  Because  the  changes  to 
title  35  ma ;  affetTt  the  effective  date  of 
AND.^  anc  ANAD.A  approval  under  tlie 
FDC.^  and  are  relevant  to  tlie  issues  that 
will  be  dis:ussed  at  the  public  hearing 
to  he  held  .>n  Februarv-  16. 1995.  ITO 
will  set  asi  de  a  portion  of  the  meeting 
to  address  these  issxies. 

In  additi  on.  PTO  seeks  coiumptits  on 
the  VYL\.\  s  effect  on  exisning  patent 
term  extensions  under  35  U.S.C.  156. 
DATES:  Thi  I  public  hearing  will  be  held 
on  Febma  y  16.  1995.  at  9:30  a.m.  in  the 
Comniissiimer's  Conference  Room  912. 
Crv'.stal  Pa  k  2.  2121  Crystal  Drive. 
Arlington,  Virginia.  Oral  testimony  on 
issues  adc  rrssed  in  this  notice  will 
begin  at  1  DO  p.m.  Requests  to  present 
oral  testin  onv  should  be  received  on  or 
l)efore  Fel  ruary  14.  1995.  Written 
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comments  must  be  submitted  on  or 
before  February  17,  1995. 
ADDRESSES:  Address  written  comments 
and  requests  to  present  oral  testimony  to 
the  Commissioner  of  Patents  and 
Trademarks.  Washington.  D.C.  20231. 
Attention:  Stephen  G.  Kunin.  Deputy 
Assistant  Commissioner  for  Patent 
Policy  and  Projects.  Crystal  Park  2.  Suite 
919.  or  by  fax  to  (703)  305-8825 
Persons  with  comments  on  the  issues 
raised  in  this  notice  should  also  forward 
copies  of  those  comments  to  the  Food 
and  Drug  Administration,  Attention: 
Dockets  Management  Branch  (HFA- 
305).  Room  1-23,  12420  Parklawn  Dr.. 
Rockville.  MD  20857,  identified  wiUi 
docket  number  95N-0005 
FOR  FURTHER  INFORMATION  CONTACT:  H. 
Dieter  Hoinkes  by  telephone  at  (703) 
30.5-9300.  by  fax' at  (703)  30.5-6885. 
through  electronic  mail  to 
hoinkes@uspto.gov,  or  by  mail  marked 
to  his  attention  addressed  to  the 
Commissioner  of  Patents  and 
Trademarks,  Box  4,  Washington,  DC 
20231  Persons  may  also  contact  Brain 
Malkin  by  Phone  at  (301)  443-1382,  by 
fax  at  (301)  443-0232  or  by  mail  marked 
to  his  attention  and  addressed  to  the 
Food  and  Drug  Administration,  Office  of 
Health  Affairs.  HFY-20.  5600  Fishers 
Lane.  Rockville,  MD  20857 

SUPPLEMENTARY  INFORMATION: 

1.  The  Effect  of  URAA  on  the  FDCAs 
ANDA  Approval  Process 

Background 

As  described  in  detail  in  the  Federal 
Register  notice  published  on  December 
12,  1994,  the  URAA  was  signed  into  law 
on  December  8.  1994  (Pub.  L.  103-465). 
The  amendments  to  title  35.  United 
States  Code,  in  the  URAA  that  relate  to 
patent  terms  will  become  effer-tive  )une 
8.  1995.  Certain  provisions  of  the  I'RAA 
patent  amendments  will  change  the 
term  of  existing  patents  from  17  yecu-s 
from  the  date  of  patent  grant  to  20  years 
from  the  date  of  fiUng  of  the  patent 
application.  If  the  patent  application 
contains  a  specific  reference  to  an 
earlier  application  under  35  U.S.C.  120, 
121  or  365(c),  the  patent  term  will  end 
20  years  from  the  date  on  which  the 
earliest  application  relied  on  was  filed. 
Patents  that  are  in  force  on.  or  applied 
for  by,  June  8,  1995,  will  be  entitled  to 
the  longer  of  17  years  from  die  date  of 
the  grant  of  the  patent,  or  20  years  from 
the  date  of  filing  of  the  applic  ition.  In 
addition,  the  URAA  patent  .iTcondments 
provide  for  the  extension  of  patents  (up 
to  a  maximum  of  five  years)  in  certain 
spticified  instances  where  there  was 
delay  in  the  issuance  of  the  patent.  This 
extension  is  st  parate  from,  and  in 


addition  to.  the  patent  term  extension 
available  under  35  U.S.C.  156. 

Section  532(c)(2)  of  the  URAA  patent 
amendments  also  limits  the  remedies 
available  to  a  patent  holder  for  patent 
infringement  under  certain 
circumstances.  Specificalh  ,  a  patent 
holder  may  not  obtain  an  injunction  or 
monetary  damages,  currently  provided 
under  title  35,  for  "acts  which  (A)  were 
commenced  or  for  which  substantial 
investment  was  made  before  (June  8, 
1995]  and  (B)  became  infringing  by 
reason  of  [any  amendment  to  a  patent 
term  resulting  from  the  new  20-year 
provision]."  Instead,  the  patent  holder 
may  only  collect  an  "equitable 
remuneration"  under  such 
circumstances. 

Th(!se  amendments  to  title  35  may 
affect  the  drug  approval  process.  Under 
the  FDCA,  pharmaceutical  companies 
seeking  to  market  pioneer  drugs  must 
first  obtain  FDA  approval  tlu-ough  the 
filing  of  an  NDA  (see,  21  U.S.C.  355(a) 
and  (b)).  In  addition  to  data 
demonstrating  the  safety  and 
effectiveness  of  the  drug,  an  NDA 
applicant  is  required  to  submit  to  FDA 
information  on  any  patent  which  claims 
the  drug  or  a  method  of  using  such  drug 
for  which  a  claim  of  patent  infringement 
could  reasonably  be  as>erted  against  an 
unauthorized  party  (see,  21  U.S.C. 
355(b)(1)  and  (c)(2)).  The  patent 
information  must  include  the  patent 
number  and  date  of  expiration.  FDA 
publishes  this  required  information  in 
its  official  publication.  Approved  Drug 
Products  With  Therapeutic  Equivalence 
Evaluations  (commonly  referred  to  as 
the  "Orange  Book"). 

Under  section  505(j)(2)(A)(vii)  of  the 
FDCA  (21  U.S.C.  355(j)(2)(A)(vii)).  an 
ANDA  must  include  a  certification,  in 
the  opinion  of  the  appHcant  and  to  the 
best  of  the  applicant's  knowledge  with 
respect  to  each  patent  which  claims  the 
listed  drug,  (i)  that  such  patent 
information  has  not  been  filed.  (II)  that 
such  patent  has  expired.  (HI)  of  the  date- 
on  which  such  patent  will  expire,  or 
(IV)  that  such  patent  is  invalid  or  will 
not  be  infringed  by  the  manufacture, 
use,  or  sale  of  the  new  drug  for  which 
the  application  is  submitted.  In 
addition,  an  AND/\  applicant,  who 
certifies  that  a  patent  is  either  invalid  or 
will  not  be  infringed,  must  provide 
notice  of  this  filing  to  each  cnvner  of  the 
patent  as  well  as  to  the  holder  of  the; 
approved  NDA  for  the  listed  drug  which 
is  claimed  bv  the  patent  (see  21  Ij.S.C. 
355(j)(2)(B)(i)).  This  notice  must  contain 
a  statement  of  the  legal  and  factual 
grounds  that  support  the  applicant's 
opinion  that  the  patent  is  not  valid, 
unenforceable,  or  will  not  be  infringed 


(see  21  U.S.C.  355(iJ(2)(B)(ii);  21  CFR 
314.52(c)(6)). 

Under  the  FIX::A.  an  ANDA  approval 
shall  be  made  effective  on  the  date 
certified  by  the  ANDA  apphcant  to  be 
the  date  on  which  a  patent  expirees  (see 
21  U.S.C.  355(j)(4MB)(ii)).  or 
immediately  if  certified  by  the  ANDA 
applicant  (1)  that  patent  information  has 
not  been  filed  or  that  the  patent  has 
expired  (see  21  U.S.C.  355{j)(4)(B)(i));  or 
(2)  that  the  patent  is  invalid  or  will  not 
be  infringed,  unless  an  action  is  brought 
within  45  days  after  the  ANDA 
.ipplicant  gives  notice  to  the  patent 
holder  under  section  505(j)(2)(B)(i)  of 
the  FDCA  (see  21  U.S.C. 
355(j)(4;lH)(iii)). 

The  FDCA  and  implementing 
rt^gulations  provide  no  other  mechanism 
by  which  to  stay  the  effective  date  of  an 
ANDA  approval. 

I'nder  tne  FDCA,  similar  provisions 
appl\  to  NADAs  and  ANADAs.  Upon 
the  approval  of  an  NADA,  FDA 
publishes  required  NADA  patent 
information  in  its  official  publit:ation. 
FDA  Approved  Animal  Drug  Products 
(referred  to  as  the  "Greek  Book").  {Sea 
21  U.S.C.  360b(b)(l)).  ANADAs  are 
subject  to  patent  certifieation 
rncjuirements  (see  21  U.S.C. 
360b(n)(l)(H))  and  to  approval  efTective 
dates  (.see  21  U.S.C.  360b{c)(2)(D)), 
similar  to  the  ANDA  provisions 
described  above.  The  effective  approval 
date  of  .in  ANADA.  similar  to  an  ANDA. 
is  stayed  only  if  an  action  is  brought 
within  45  days  after  the  A.NADA 
applicant  gives  notice  to  the  patent 
holder  under  21  U.S.C.  360(n)(2)(B)(i), 
that  the  patent  is  not  valid  or  will  not 
be  infringed.  The  FDCA  provider  no 
other  mec:hanism  by  which  to  stav  the 
effective  date  of  an  ANADA. 

Issues  Upon  Which  Comments  Are 
Sought 

Comments  are  requested  Hoarding  the 
effect  of  the  URAA  patent  ^picndjucnts 
iipcm  the  filing  and  approval  of  ANDAs 
and  ANADAs.  Specifically,  comments 
are  requested  on  the  following 
questions: 

1 .  Should  FDA  revised  the  patent 
term  expiration  dates  currently  listed  in 
llie  Orange  Book  and  Green  Book  for 
lh<ise  patents  entitled  to  a  longer  lenn 
under  the  URAA,  bec-au.sc;  they  are  in 
forrc  on  June  8,  1995y 

2.  Should  PTO.  at  the  request  of  NDA 
or  N.AD.\  holders,  cxjrtify  (or 
alternatively,  verify)  new  patent 
expiration  dates  under  ihe  URAA  for 
patents  currently  listed  in  the  Orange 
Hook  and  the  Green  Book? 

3.  Should  NDA  and  NADA  holdcurs  be 
required  to  submit  to  FDA  revisi^d 
patent  expiration  dates  for  those  pitents 


currently  listed  in  the  Orange  Book  and 
Green  Book  that  will  have  a  longer  term 
under  URAA?  If  so,  should  such 
submissions  be  required  to  be  made  (1) 
by  June  8,  1995.  (2)  only  after  PTO 
certifies  or  verifies  the  claimed  patent 
term  expiration  date,  or  (3)  within  some 
other  specified  time  period? 

4.  If  revised  patent  term  expiration 
dates  are  published  in  the  Ch-ange  Book 
and  the  Green  Book,  then  if  PTO  does 
not  certify  or  verify  the  patent  term 
expiration  date  identifi^  by  the  NDA  or 
NADA  holder,  what  submission,  if  any, 
should  FDA  require  to  verify  the  date? 
Should  FDA  publish  the  revised  patent 
term  expiration  date  submitted  by  the 
NDA  or  NADA  holder  without 
verification? 

5.  If  revised  patent  term  expiration 
dates  are  published  in  the  Orange  Book 
and  the  Green  Book,  what  revisions  to 
patent  certifications,  if  any  should 
applicants  with  pending  ANDAs  or 
ANADAs  be  required  to  make?  When 
should  such  revisions  to  patent 
certifications  be  made?  What  type  of 
information  related  to  substantial 
in\-estment.  if  any,  should  ANDA  and 
ANADA  applicants  be  required  to  make 
with  such  revisions? 

II.  The  Effect  of  URAA  on  Existing 
Patent  Term  Extensions  Under  35 
U.S.C  156 

Under  35  U.S.C.  156,  patent  term 
extensions  are  issued  for  eligible  patents 
from  the  onginal  expiration  date  of  the 
patent.  Since  this  provision  was  enacted 
in  1984,  the  PTO  has  issued  195 
certificates  of  patent  term  extension  in 
accordance  with  section  156.  Under  the 
UR.AA,  patents  in  fon:e  on  June  8,  1995, 
are  entitled  to  a  palent  term  of  1 7  ycjars 
from  grant  or  20  years  from  Cling, 
whichever  is  longer.  The  JH'O  estimates 
that  93  patents  whose  terms  were 
extended  under  section  156  would  be 
c;ntitled  to  such  longer  patent  term.  The 
PTO  has  assumed,  for  the  purpose  of 
evaluating  the  number  of  extending 
patents  that  may  be  affected  by  the  20- 
year  patent  term,  that  a  patent  that 
would  have  expired  (under  the  original 
17-year  patent  term)  befon?  June  8. 1995, 
but  has  received  a  patent  term  extension 
for  a  period  beyond  June  8. 1995  (with 
the  rights  prescribed  in  35  U.S.C. 
156(b)),  is  a  patent  "in  fon;e"  on  Jiine 
8.  1995. 

There  are  several  ways  to  interpret  the; 
provision  of  the  URAA  that  grants  the 
longer  of  a  17  or  20- year  patent  term  to 
patents  in  force  on  June  8. 1995.  and 
that  have  been  or  will  be  extended 
under  section  156.  First,  the  extension 
already  issued  by  the  PTO  could  simply 
be  added  to  the  longer  of  the  17  or  20- 
year  patent  term.  No  action  would  Ix; 


required  by  the  PTO.  Secxmd  the 
extension  already  issued  by  the  PTT) 
could  be  interpreted  to  operate  from 
"the  original  expiration  date  of  the 
patent  "  (35  U.S.C.  156(a)),  which  could 
be  interpreted  as  the  expiration  date  of 
the  17-year  patent  term.  Again,  no 
action  would  be  required  by  the  PTO.  A 
third  interpretation  could  be  that  the 
appropriate  extension  under  section  156 
would  be  added  to  the  longer  of  the  1 7 
or  20-year  patent  term.  This  third 
interpretation  would  require  the  PTO  to 
revise  the  extension  granted  in  some 
cases  as  the  14-year  limitation  of  a 
patent  term  counted  from  the  date  of 
market  approval  (35  U.S.C.  156{c:M3)) 
would  be  applicable  to  the  extended 
patent  term  regardless  of  whether  the 
original  expiration  date  of  the  patent 
was  17  years  from  grant  or  20  year^  from 
the  filing  date.  The  PTO  seeks 
comments  from  the  public  on  the 
appropriate  course  of  action  with 
respect  to  patents  that  have  been  or  wiH 
be  issued  term  extensions  under  s»K;tioii 
156  of  title  35.  United  States  Code. 

Questions 

1.  Should  PTO  take  any  action  with 
respect  to  existing  patent  terra 
extensions  under  section  156? 

2.  What  approach  should  PTO  take 
with  respect  to  the  calculation  of  mnv 
patent  term  extensions  under  secnion 
156  where  the  patent  is  entitled  to  the 
longer  of  the  1 7  or  20-vear  patent  Hmtti 
under  the  UR.^.^? 

Comments  on  any  other  issues 
relevant  to  the  relationship  between  Ihe 
UR.^.\  and  the  FDCA  or  existing  patent 
term  extensions  under  35  U.S.C.  156  arr 
also  invited 

Dated:  [anuan,  11. 1995. 
Michael  K.  Kirk. 

Deputy  Amif-iant  Secretary  of  CiMnrnm  c  ns.rl 
Deputy  Cnmrnissiuner  of  Patents  ami 

Tnidemnrks. 

jFR  Do< .  9.5-1073  Tiled  l-13-«5:  8:4.=i;iTJi) 
BILUNG  CCXIE  3510-lfr-U 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Wool  Textile  Products  Produced  or 
Manufactured  in  the  Slovak  Republic; 
Correction 

ji.nuiiry  10.  iyy=). 

The  letter  to  the  Coinmissioni-r  of 
Customs  published  in  the  Federal 
Register  on  December  16.  1994  (59  FR 
63019)  should  be  corrected  as  follow.^ 

l.In'column  2,  paragraph  1.  line  3. 
change  "June  10.  1993"  to  read  "June  7. 
1994   " 


:i4oo 


coliimn  2,  paragraph  1.  line  9, 
1,  1993  and  extends 
y  31.  1994"  to  read  "June  1. 
e  <tends  through  May  31. 


'Ju[ie 


una 


2.  In 
change  " 
through  M 
1994  and 
1995." 

3.Incolilmn 
change  "J 
1994" 

4.  In  the 
1993" to 
Rita  D.  Hay 
Chairman, 
of  Textile 
IF-R  Doc.  95 
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10. 1993"  to  read  "June  7. 
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DEPART^^NT  OF  DEFENSE 
Office  of  t|ie  Secretary 
Marine  Mammals 

agency:  a  ivanced  Research  Projects 
Agency.  D  3D. 

ACTION:  Nc  tice  of  public  hearing  on  draft 
environm^tal  impact  statement. 


A  ;enc 

Nati 


iU  u 


SUMMARY: 

Projects 
with  the 
Service 
hearing  on 
Impact 
Acoustic 
Climate 
associated 
Program 
DATES:  Th  ! 
place  on 
at  the  Ka 
Hall.  4191 
Hawaii. 
ADDRESSES 
EIS.  contact 
Planning 
Drive. 
Diego.  La 
(619) 5 
FOR  FURTHtR 
All  non- 
scientists 
testimony 
Nitta. 

Coordinatbr 
at  (808)  (9 
before  the 
agenda 
of  each 
requested 
is  use  sli 
absoluteU 
presentati  y 
or  ov 
to  Mr.  Nit 

Other 
statement 
written 


The  Advanced  Research 
cy  (ARPA)  in  cooperation 
ional  Marine  Fisheries 
(Nfy^FS)  will  hold  a  public 
a  Draft  Environmental 
Statement  (DEIS)  for  the  Kauai 
1  hermometrv  of  Ocean 
(/|tOC)  Project  and  its 
Marine  Mammal  Research 


public  hearing  will  take 
February  9,  1995  at  6:00  P.M.. 
War  Memorial  Convention 
Hardy  St..  Lihue.  Kauai. 


,  cai 


id; 


JMI 


Eugene 


:  To  obtain  a  copy  of  the  Draft 
Marilyn  E.  Cox.  Campus 
Office,  0006.  9500  Oilman 
University  of  California.  San 

olla.  CA  92093.  Telephone 
34-13860. 

INFORMATION  CONTACT: 
gc  vernment  organizations  and 
vho  wish  to  present  prepared 
should  contact  Mr. 
Protected  Species  Program 

Pacific  Ocean  Area-NMFS 
l'3-2937  at  least  48  hours 
hearing  so  that  a  general 
be  prepared.  A  written  copy 
testimony  to  be  presented  is 
on  the  day  of  the  hearing.  It 
s  or  overheads  only  if 
necessary  during 
ns.  and  copies  of  any  slides 
erhe4ds  should  be  made  available 
a  on  the  day  of  the  hearing, 
pfersons  interested  in  making  a 
at  this  hearing  should  bring  a 
of  the  statement  to  the 


ccpy  I 


hearing,  and  will  be  given  an 
opportunity  to  make  such  statements 
following  the  prepared  testimonies. 
Anyone  who  requires  additional 
information  or  special  accommodations 
to  attend  the  public  hearing  should 
contact  the  person  named  above  at  least 
7  days  before  the  hearing.  Comments  on 
the  Draft  EIS  will  be  accepted  until 
February  20,  1995. 

SUPPLEMENTARY  INFORMATION:  On  April 
15.  1994.  notice  was  published  in  the 
Federal  Register  that  the  ARPA.  in 
cooperation  with  the  NMFS.  intended  to 
prepare  an  EIS,  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA).  on 
an  application  for  a  scientific  research 
permit  to  allow  harassment  of  marine 
mammals  and  sea  turtles  by  a  low 
frequency  sound  source  associated  with 
the  ATOC  program  in  waters  off  Kauai. 
Hawaii,  and  to  monitor  the  effects 
thereof.  The  ATOC  project  is  a  basin- 
scale-research  effort  to  determine  long- 
term  ocean  climate  changes  by  using 
acoustic  sound  paths  in  the  sea's  deep 
"sound  channel"  to  precisely  measure 
average  ocean  temperatures.  A  two-year 
research  program  is  proposed  to  be 
carried  out  to  study  any  potential  effects 
of  the  ATOC  sound  transmissions  on 
meu-ine  mammals  and  sea  turtles.  Two 
sound  sources  are  currently  proposed; 
one  off  the  north  shore  of  Kauai.  Hawaii 
(which  is  the  subject  of  this  Draft  EIS) 
and  the  other  offshore  California  near 
Point  Sur  (the  subject  of  a  separate  draft 
EIS). 

Dated:  January  10.  1995 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFR  Doc.  95-995  Filed  1-13-95;  8:45  am) 
BILLING  CODE  S000-04-M 


Department  of  the  Army 

Army  Science  Board;  Notice  of  Closed 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-462).  announcement  is  made  of 
the  following  Committee  meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  31  January  and  1  February 
1995. 

Time  of  Meeting:  0800-1630.  31  January 
1995;  080O-1630.  1  Februarv'  1995. 

Place:  Arlington.  VA. 

Agenda.  The  Army  Science  Board  1995 
Summer  Studv  on  "Armv  Support 
Operations  Other  Than  War  (OOTVV)— 
Logistical  Support"  will  meet  for  discussions 
focused  on  current  doctrine,  missions, 
fimctions.  force  structures  and  modules,  and 
technologies.  Briefings  will  be  provided 
covering  logistics  lessons  learned  from 


Somalia.  Macedonia,  and  Haiti.  Additionally, 
the  Army's  logistics  initiatives  will  be 
briefed.  This  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b{c)  of 
title  5.  U.S.C.  specifically  subparagraph  (1) 
thereof,  and  Title  5.  U.S.C. .  Appendix  2. 
subsection  10(d).  The  classified  and 
unclassified  matters  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  The  ASB 
Administrative  Officer.  Sally  Warner,  may  be 
contacted  for  further  information  at  (703) 
695^781 
Sally  A.  Warner, 

Admini.strnf;ve  Officer.  Army  Science  Board 
[FR  Doc.  95-1110  Filed  1-13-95.  8:45  am] 

BILLING  CODE  3710-OS-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP93-99-005] 

Colorado  Interstate  Gas  Co.;  Notice  of 
Tariff  Compliance  Filing 

lanuary  10,  1994. 

Take  notice  that  on  January  4.  1995. 
Colorado  Interstate  Gas  Company  (CIG). 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1. 
revised  tariff  sheets,  and  FERC  Gas 
Tariff.  Original  Volimie  No.  2.  CIG  states 
that  the  new  tariff  sheets  were  filed  to 
comply  with  the  letter  order  issued 
November  10.  1994.  in  Docket  No. 
RP93-99-000,  et  al.  ("Order"). 

Accordingly,  CIG  submitted  for  filing 
the  following  tariff  sheets: 
First  Revised  Volume  No.  1 

Substitute  Third  Revised  Sheet  No.  7 
Substitute  Third  Revised  Sheet  No.  8 
Substitute  Third  Revised  Sheet  No.  9 
Second  Substitute  Third  Revised  Sheet  No.  9 
Substitute  Fourth  Revised  Sheet  No.  10 
Second  Substitute  Fourth  Revised  Sheet  .No. 

10 
Substitute  Third  Revised  Sheet  No.  12 
Sutstitute  Second  Revised  Sheet  No.  358 

Original  Volume  No.  2 

Substitute  Eleventh  Revised  Sheet  No.  463 

The  Order  approved  the  Stipulation 
and  Agreement  (Stipulation)  filed  by 
CIG  on  August  16,  1994.  The  Stipulation 
establishes  rates  for  CIG's  post- 
restructuring  period  beginning  on 
October  1,  1993  and  the  tariff  sheets  are 
being  filed  to  implement  these  rates. 

CIG  states  that  a  copy  of  this  filing 
was  served  upon  all  parties  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20426,  in  accordance 
with  Section  385.211  of  the 


Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  AH  such 
protests  should  be  filed  on  or  before 
January  18, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proree<ling. 
Copies  of  this  filing  are  on  file  with  the 
commission  and  are  avail.able  for  public 
inspection  in  the  public  mferenre  room. 
l.Bis  D.  Cashell, 
Secretar}: 

IFR  Doc.  95-1028  Filed  1-13-05;  8:45  ami 
BILUNG  CODE  671 7-01 -M 


[Docket  No.  RP94-294-005] 

Panhandle  Eastern  Pipe  Line  Co.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

Januarv-  10.  1995^ 

Take  notice  that  on  January  5.  1995, 
I'anhandle  Eastern  Pipe  Line  Company 
(Panhandle),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing.  The  proposed 
effective  dates  of  the  revised  tariff  sheets 
are  July  1.  1994,  August  1,  1994. 
October  1, 1994  and  November  1 ,  1994, 
as  applicable. 

Panhandle  states  that  this  filing  is 
made  in  compliance  with  Ordering 
Paragraph  (c)  of  the  Commission's 
December  21,  1994,  Order  on  Technical 
Conference,  Compliance  Filing, 
Rehearing  and  Rejected  Tariff  Sheets 
which  required  Panhandle  to  update  the 
calculations  of  the  firm  and 
interruptible  surcharges  based  on  firm 
an  interruptible  billing  determinants 
prior  to  the  application  of  the  n^quired 
discount  adjustments. 

Panhandle  states  that  copies  of  its 
filing  have  been  served  on  all  affected 
customers,  all  parties  to  this  procee<ling 
and  applicable  state  regulatorv 
commissions. 

Any  person  desiring  to  protest  the 
said  filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  0!i  or 
before  January  18.  1995.  Protests  will  be 
considered  by  the  Commission  in 
tletermining  ihe  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  av.uhible  for  public 


inspection  in  the  Public  Reference 

Room. 

Lois  D.  CashelL 

Secretary. 

IFR  Doc.  95-1029  Filed  1-13-95;  8:45  anil 

BILLING  CODE  6717-01-M 

[Docket  No.  RP95-121-000] 

Granite  State  Gas  Transmission,  Inc.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

Januar>- 10.  1995. 

Take  notice  that  on  January  4, 1995, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  Slate),  tendered  for  filing  with 
the  Commission  First  Revised  Sheet  No. 
35  of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  containing  changes  in 
rates  to  become  effective  on  February  1, 
1995. 

According  to  Granite  Stale,  its  filing  is 
a  limited  Section  4  filing  to  direct  bill 
its  former  bundled  sales  customers.  Bay 
State  Gas  Company  (Bay  State)  and 
Northern  Utilities.  Inc.  (Northern 
Utilities),  for  unreimbursed 
transportation  charges  paid  to 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  for  transportation  services 
rendered  during  September  and 
October.  1993.  two  months  before 
Granite  State  commenced  its 
restructured  operations  on  .Novemb«?r  1 . 
1993. 

Granite  State  further  asserts  that,  prior 
to  restructuring,  it  had  assembled  a 
system  supply  of  natural  gas  to  support 
its  sales  services,  which  included 
purchases  of  Canadian  gas  fi-om 
Boundan,'  Gas.  Inc.  (Boundary  Gas)  and 
Shell  Canada,  Limited  (Shell).  Granite 
State  purchased  these  supplies  at  the 
US. -Canadian  border  and  arranged  for 
transportation  services  on  upstream 
pipelines,  among  which  was  Tennessee, 
for  delivery  of  these  supplies,  to  its 
market  area  under  TennessiHj's  Rate 
Schedules  CGT-NE.  FT-A,  and  NET- 
NE. 

According  to  Granite  Stale,  it  was 
authorized  to  pass  through  the  upstream 
transportation  charges  in  a 
Transportation  Cost  Adjuitnient  aurled 
to  its  sales  rates  during  tlic  period  prior 
to  the  date  it  commenced  rcstrurtured 
operations.  The  Transportation  Cost 
Adjustment  was  approved  by  the 
Commission  in  Boundary  Gas,  Inc..  pt 
0/..2BFERC1  61,114(1994). 

Granite  State  further  states  that,  in 
Docket  No.  RPg4-293-000.  it  fiUnl  on 
June  15, 1994,  to  direct  bill  its  formi-r 
sales  customers  for  unreimbursed 
upstream  transportation  <;h.ii:ges  for  the 
period  ending  October  31,  1993. 
According  to  Granite  State  Tennessee 


continues  to  revise  and  refine  its 
billings  to  Granite  State  for 
transportation  services  during 
September  and  October.  1993,  and  it  has 
received  additional  billings  from 
Tennessee  in  the  amount  of  $104,426.15 
for  the  volumetric  component  for 
ser\  ices  under  Tennessee's  Rite 
Schedules  CGT-NE,  FT-A  and  NET-NE 
for  the  months  of  September  and 
October,  1993,  which  Granite  State 
proposes  to  direct  bill  Bay  State  and 
Northern  Utilities  through  its  filing  of 
First  Revised  Sheet  No.  35. 

According  to  Granite  State,  copie:.  of 
its  filing  were  served  upon  its 
customers.  Bay  State  and  Northern 
Utilities,  and  the  regulatory 
commissions  of  the  States  of  Maine, 
Massachusetts  and  New  Hampshire. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  N.E..  Washington,  DC. 
20426  in  accordance  with  Rules  211  atui 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  18.  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  ( loriimissiohs  Rules.  Copies  of  this 
filing  are  on  file  with  the  C^mmissioii 
and  are  available  for  public  inspctJion. 
Lois  U  Cdshcll. 
Sefnl:jr\'. 
!F.K  O  ,<    OS-loao  Filed  1-13-95;  8:45  ami 

BILLING  CODE  C717-01-M 


ENVIRONMENTAL  PROTECTK5N 
AGENCY 

[FRL-5U{>-5] 

Public  Water  System  Supervision 
Program  Revision  for  Commonwealth 
of  Puerto  Rico 

AGENCY:  I  iiited  .States  Environ ro«;nta I 
Prtiii  tion  Ag.-nt  y  (LISEP.A). 
ACTiON:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  rx)rmuonwe.alth  of  Puerto  Rico  is 
revising  its  approved  Public  Water 
Systi  ni  Supervision  Primacy  Program. 
Th<'  Commonwealth  ef  Puerto  Ric:o  has 
adopted  drinking  water  regulations  that 
satisfy  the  National  Primary  Drinking 
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Regulations  for  the  Synthetic 
Ch  smicals  and  Inorganic 

Monitoring  for  Unregulated 

rule  (Phase  2),  Monitoring 
Organic  Chemicals  rule 
and  the  S>'nthetic  Organic 
i  ind  Inorganic  Chemicals  rule 
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by  EPA  on  January  30. 
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has  determined  that 
s  Phase  regulations  are  no 
than  the  corresponding 

ions  and  that  Puerto  Rico 
meet  all  requirements  for 
brcement  responsibility  as 
40  CFR  142.10.  All 
I  larties,  other  than  Federal 
request  a  public  hearing, 
a  public  hearing  must  be 
the  USEPA  Regional 
at  the  address  shown 
in  thirty  (30)  days  after  the 
Federal  Register  Notice.  If 

request  for  a  public  hearing 
hin  the  required  thirty-day 
ic  hearing  will  be  held 
will  be  given  in  the  Federal 
a  newspaper  of  general 
Frivolous  or  insubstantial 
a  hearing  may  be  denied  by 
1  Administrator.  If  no  timely 
{  riate  request  for  a  hearing  is 
the  Regional  Administrator 
oose  to  hold  a  hearing  on 
this  determination  shall 
and  effective  thirty  (30) 
1  lublication  of  this  Federal 
Any  request  for  a 
shall  include  the 
information: 

.  address  and  telephone 
individual  organization 
requesting  a  hearing; 
statement  of  the  requesting 
njterest  in  the  Regional 

's  determination  and  a 
on  information  that  the 
intends  to  submit  at 


mo  ion 

final 

r  jiu 
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;i  ^nature  of  the  individual 
requests  or.  if  the  request  is 
'  alf  of  an  organization  or 
.  the  signature  of  a 
official  of  the  organization 


ertity. 


and  4:30  pm,  Monday  through  Friday,  at 
the  following  offices; 
Public  Water  Supply  Supervision 
Program,  Puerto  Rico  Department  of 
Health.  Edificio  A.  Centro  Medico. 
Call  Box  70184,  San  Juan,  Puerto  Rico 
00936. 
U.S.  Environmental  Protection  Agency, 
Caribbean  Field  Office,  Centro  Europa 
Building,  1492  Ponce  De  Leon 
Avenue.  Suite — 417,  Santurce,  Puerto 
Rico  00907. 
U.S.  Envirormiental  Protection 
Agency — Region  II,  Public  Water 
System  Supervision  Section  Room 
853,  Jacob  K.  Javits  Federal  Building, 
26  Federal  Plaza,  New  York,  New 
York  10278. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victor  Trinidad,  Chief,  Water 
Management  Staff,  Caribbean  Field 
Office,  U.S.  Environmental  Protection 
Agency,  Centro  Europa  Building,  1492 
Ponce  De  Leon  Avenue,  Suite— 417, 
Santurce.  Puerto  Rico  00907,  (809)  729- 
6951. 

(Section  1413  of  the  Safe  Drinking  Water  Act, 

as  amended,  and  40  CFR  142.10  of  the 

NPDWR) 

William  |.  Muszynski, 

Acting  Regional  Administrator  EPA .  Region 

II. 

|FR  Doc.  95-1064  Fifed  1-13-95;  8:45  am) 

BILUNG  COOE  65eO-60-M 


Requests  for  Public  Hearing 
to:  Regional 
U.S.  Environmental 
Agency — Region  II,  Jacob  K 
Federal  Building,  26  Federal 
York,  New  York  10278. 
dociiments  relating  to  this 
determina  ion  are  available  for 
inspection  between  the  hours  of  9:00  am 


[FRL-61 40-41 

Public  Water  System  Supervision 
Program  Revision  for  the  State  of  New 
Jersey 

agency:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  State  of  New  Jersey  is  revising  its 
approved  Public  Water  System 
Supervision  Primacy  Program.  The  State 
of  New  Jersey  has  adopted  drinking 
water  regulations  that  satisfy  the 
National  Primary  Drinking  Water 
Regulations  for  the  Lead  and  Copper 
Rule  (LCR).  USEPA  regulations  were 
promulgated  on  June  7,  1991  (56  FR 
26460).  The  USEPA  has  determined  that 
New  Jerseys  Lead  and  Copper 
regulations  are  no  less  stringent  than  the 
corresponding  Federal  regulations  and 
that  New  Jersey  continues  to  meet  all 
requirements  for  primary  enforcement 
responsibility  as  specified  in  40  CFR 
142.10.  All  interested  parties,  other  than 
Federal  Agencies,  may  request  a  public 
hearing.  A  request  for  a  public  hearing 
must  be  submitted  to  the  USEPA 
Regional  Administrator  at  the  address 
shown  below  within  thirty  (30)  days 


after  the  date  of  this  Federal  Register 
Notice.  If  a  substantial  request  for  a 
public  hearing  is  made  within  the 
required  thirty-day  period,  a  public 
hearing  will  be  held  and  a  notice  will 
be  given  in  the  Federal  Register  and  a 
newspaper  of  general  circulation. 
Frivolous  or  insubstantial  requests  for  a 
hearing  may  be  denied  by  the  Regional 
Administrator.  If  no  timely  and 
appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  choose  to  hold  a  hearing  on 
his/her  motion,  this  determination  shall 
become  final  and  effective  thirty  (30) 
days  after  publication  of  this  Federal 
Register  Notice. 

Any  request  for  a  public  hearing  shall 
include  the  following  information: 

(1)  The  name,  address  and  telephone 
number  of  the  individual  organization 
or  other  entity  requesting  a  hearing; 

(2)  A  brief  statement  of  the  requesting 
person's  interest  in  the  Regional 
Administrator's  determination  and  a 
brief  statement  on  information  that  the 
requesting  person  intends  to  submit  at 
such  hearing; 

(3)  The  signature  of  the  individual 
making  the  requests  or,  if  the  request  is 
made  on  behalf  of  an  organization  or 
other  entity,  the  signature  of  a 
responsible  official  of  the  organization 
or  other  entity. 

ADDRESSES:  Requests  for  Public  Hearing 
shall  be  addressed  to:  Regional 
Administrator,  U.S.  Environmental 
Protection  Agency — Region  II.  Jacob  K. 
Javits  Federal  Building,  26  Federal 
Plaza,  New  York,  New  York  10278. 

All  documents  relating  to  this 
determination  are  available  for 
inspection  between  the  hours  of  9:00  am 
and  4:30  pm,  Monday  through  Friday,  at 
the  following  offices: 

New  Jersey  Department  of 
Environmental  Protection,  Division  of 
Water  Resources,  Bureau  of  Safe 
Drinking  Water.  P.O.  Box  CN-426. 
Trenton,  New  Jersey  08625-0402. 

U.S.  Environmental  Protection 
Agency — Region  II.  Public  Water 
Sy.stem  Supervision  Section,  Room 
853,  Jacob  K.  Javits  Federal  Building, 
26  Federal  Plaza,  New  York,  New- 
York  10278. 

For  further  information,  you  may 
contact:  Walter  E.  Andrews,  Chief, 
Drinking  and  Groundwater  Protection 
Branch,  U.S.  Environmental  Protection 
Agency— Region  II.  (212)  264-1800. 


(Section  1413  of  the  Safe  Drinking  Water  Act. 
as  amended,  and  40  CFR  142.10  of  the 
NPDWR) 

William ).  Muszynski, 

Di^putv  Regional  Administrator.  EPA,  Region 

11. 

|FR  Doc.  Qli-lOfjS  Filed  1-13-95:  8:45  am] 

BILLING  CODE  6660-40-M 


[FRL-5140-6] 

Printing  Sector  Sut>committee  of  the 
Common  Sense  Initiative  Council 

ACTION:  Notice^of  open  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92—463,  notice  is  hereby  given  that  the 
Environmental  Protection  Agency  is 
convening  an  open  meeting  of  the 
Printing  Sector  Subcommittee  of  EPA's 
Common  Sense  Initiative  Council,  on 
February  8  and  9,  1995.  The  meeting  has 
several  purposes:  (1)  to  establish  the 
Subcommittee  and  address  procedural 
matters  relating  to  its  operation;  (2)  to 
discuss  goals,  objectives,  and  desired 
outcomes  for  the  printing  sector;  and 
(3),  to  assemble  workgroups  and  discuss 
the  substantive  issues  that  the 
workgroups  should  address.  The 
meeting  is  open  to  the  public.  Seating 
may  be  limited  therefore  advance 
registration  is  recommended. 

Any  person  or  organization  interested 
in  attending  the  meeting  should  contact 
Ms.  Nancy  Cichowicz,  Alternate 
Designated  Federal  Official,  no  later 
than  January  27,  1995  at  215-597-2030. 
Limited  time  will  be  provided  for 
persons  wishing  to  make  an  oral 
presentation  or  comments  at  the 
meeting.  Anyone  wishing  to  submit 
written  comments  must  forward  at  least 
35  copies  of  these  comments  to  Ginger 
Gotliffe,  Designated  Federal  Official, 
U.S.  EPA.  Office  of  Compliance 
(2224A),  401  M  Street  SW,  Washington. 
D.C.  20460.  The  comments  should  be 
received  by  January  27,  1995. 
DATES:  The  Subcommittt^  will  meet  on 
February  8  and  9, 1995.  On  the  8th,  the 
meeting  will  begin  at  approximately  9 
a.m.  EST  and  run  until  about  5  p.m.  On 
the  9th.  the  meeting  will  run  from 
approximately  9  a.m.  until  5  p.m.  unless 
completed  earlier. 
ADDRESSES:  The  Subcommittee  will 
meet  at  the  Days  Inn  Downtown/ 
Convention  Center,  1201  K  Street,  N.W.. 
Washington,  D.C.  20005.  The  hotel 
tt^lephone  number  is  (202)  842-1020. 
FOR  FURTHER  INFORMATION:  Contact 
Ginger  Gotliffe  of  EPA's  Office  of 
Enforcement  and  Compliance 
Assistance,  at  (202)  564-7072,  or  Nancy 
Cichowicz  of  EPA's  Region  III.  at  (215)" 
597-2030. 


Dated:  Janu.nry  10.  1995. 
Ginger  Gotliffe, 

CSl  Printing  Sector  Stuff  Lend.  Designated 
Federal  Official. 

|FR  Doc.  95-1063  Filed  1-13-95;  8:45  am) 
BILLING  CODE  65«0-eO-P 


FEDERAL  RESERVE  SYSTEM 

Bank  of  Ireland;  Change  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
95-204)  published  on  pages  1701  and 
1 702  of  the  issue  for  Thursday,  January 
5,  1995. 

Under  the  Federal  Reser\e  Bank  of 
Boston  heading,  the  entry  for  Bank  of 
Ireland,  is  revised  to  read  as  follows: 

1.  Bank  of  Ireland,  Dublin,  Ireland; 
Bank  of  Ireland,  First  Holdings,  Inc. 
Manchester,  New  Hampshire;  and  First 
NH  Bank,  Manchester,  New  Hampshire; 
have  applied  to  acquire  100  percent  of 
the  voting  shares  of  Great  Bay 
Bankshares,  Inc.  Dover,  New 
Hampshire,  and  thereby  indirectly 
acquire  Southeast  Bank  for  Savings. 
Dover.  New  Hampshire. 

In  connection  with  this  application. 
Applicants  also  have  applied  to  acquire 
Constitution  Trust  Company,  Dover, 
New  Hampshire  ("Constitution"),  and  to 
merge  Constitution  into  an  existing 
subsidiary  of  First  NH  Bank,  First  NH 
Investment  Services,  Inc.,  Manchester, 
New  Hampshire.  The  applicants  are 
seeking  prior  approval  for  the  resulting 
entity  to  engage  in  trust  company 
functions,  pursuant  to  §  225.25(b)(3)  of 
the  Board's  Regulation  Y;  and  providing 
investment  of  financial  advice,  pursuant 
to  §  225.25(b)(4)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  New  Hampshire  and 
northeastern  Massachusetts. 

Comments  on  this  application  must 
be  received  by  January  18,  1995. 

Board  of  Governors  of  the  Federal  Reserve 
System.  Januan-  10,  1995. 
Jennifer ).  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  95-1020  Filed  1-13-95;  8:45  ami 

BILLING  CODE  6210-01-f 


Fifth  Third  Bancorp,  et  al.;  Formations 
of;  Acquisitions  by;  and  Mergers  of 
Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
imder  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 


company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  Februarv 
10,  1995. 

A.  Federal  Reserve  Bank  of  Cleveland 

(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Fifth  Third  Bancorp,  Cincinnati, 
Ohio;  to  acquire  100  percent  of  the 
voting  shares  of  Fifth  Third  Bank  of 
Northeastern  Ohio.  Cleveland,  Ohio. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  \'orwest  Corporation,  Minneapolis, 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  First  American  National 
Bank,  Chandler,  Arizona. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  M.\B  Bancshares,  Inc.,  Manhattan, 
Kansas;  to  merge  with  Auburn  Security 
Bancshares,  Inc.,  Auburn,  Kansas,  and 
thereby  indirectly  acquire  The  Security 
State  Bank,  Auburn,  Kansas. 

2.  Statt'  Bank  Employees  Stock 
Ownership  Plan,  Hoxie,  Kansas;  to 
become  a  bank  holding  company  by 
acquiring  45  percent  of  the  voting  shares 
of  Prairie  State  Bancshares,  Inc.,  Hoxie, 
Kansas,  and  thereby  indirectly  acquire 
Hoxie  Bank,  Hoxie.  Kansas. 

Board  of  Governors  of  the  Federal  Resi-rM* 
System.  January  10,  1995. 
Jennifer ).  Johnson, 
Deputy  Secn^tan.'  of  the  Board. 
IFR  Dot.  9.5-1021  Filed  1-13-95:  8.45  am! 

BILLING  COOE  6210-01-^ 
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Whipple  F^ily  Limited  Partnership; 
Acquisition  of  Company  Engaged  in 
Permissibie  Nonbanking  Activities 

The  orgaiiization  listed  in  this  notice 
has  applim  under  §  225.23(a)(2)  or  (f) 
of  the  Boar^  Is  Regulation  Y  (12  CFR 
22.T.23(a)(2  or  (fl)  for  the  Boards 
approval  u  ider  section  4(c)(8)  of  the 
Bunk  Hold  ng  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  '25. 21(a))  to  acquire  or 
control  vot  ng  securities  or  assets  of  a 
company  eigaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
hanking  an  d  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  sucli  activities  will  be  conducted 
throughout  the  United  States. 

The  app!  ication  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Baik  indicated.  Once  the 
applicatioi  has  been  accepted  for 
processing  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  th«  ir  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  CI  in  "reasonably  be  expected  to 
produce  b«  nefits  to  the  public,  such  as 
greater  cor  venience.  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  J  ossible  adverse  effects,  such 
as  undue  c  oncentration  of  resources, 
decreased  n  unfair  competition, 
conflicts  o  interests,  or  unsound 
banking  pr  actices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompani  ed  by  a  statement  of  the 
njasons  a  i^Titten  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifyin;  specifically  any  questions  of 
fact  that  ai  j  in  dispute,  summarizing  the 
evidence  t  lat  would  bf  presented  at  a 
hearing,  ai  d  indicating  how  the  party 
commentii  ig  would  be  aggrieved  by 
approval  c  f  the  propos  '1. 

Commei  its  regarding  the  application 
must  be  re  :eived  at  the  Reserve  Bank 
indicated  i  ir  the  offices  of  the  Board  of 
Governors  not  later  than  |anuar>-  31. 
1995. 

A.  Fedei  al  Reserve  Bank  of  St.  Louis 

(Randall  C  ,  Sumner.  Vice  President)  411 
L<K:ust  Str  jet.  St.  Louis,  Missouri  63166: 

1.  Whip  )le  Family  Limited 
Pnrtnersbi  p.  Arkadelphia.  Arkan.sas;  to 
acquire  Fi  st  Banc  Securities,  hic. 
Arkadelpl  ia,  Arkansas,  and  thereby 
provide  pi  irtfolio  investment  advice  and 
cntjage  in  lecurities  brokerage  activities, 
pursuant  1  :i  §§  225.25(b)(4)  and 
-' J5.25(b)(  15)  of  the  Board's  Regulation 


JMI 


Board  of  Governors  of  the  Federal  Reser\'e 
Sy.slem.  January'  10.  1995. 
lennifer  |.  Johnson. 
Dvputy  Secretary  of  the  Board. 
|FR  t3oc.  95-1022  Filed  1-13-95;  8:45  am] 
BILLING  CODE  621(M>1-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Heatth  Care  Policy  and 
Research 

Notice  of  Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act 
(Title  5.  U.S.C.  Appendix  2) 
announcement  is  made  of  the  following 
special  emphasis  panel  scheduled  to 
meeWduring  the  month  of  January  1995: 

Name;  Health  Care  Policy  and  Research 
Special  Emphasis  Panel. 

Date  and  Time:  January  12,  1995  8:30  a.m. 

Place;  Holiday  Inn  Crowne  Plaza.  1750 
Rockville  Pike.  Woodmont  Room.  Rockville. 
Maryland  20852. 

Open  January  12.  8:30  a.m.  to  9:00  am 

Closed  for  remainder  of  meeting. 

Purpose:  This  Panel  is  charged  with 
conducting  the  initial  review  of  grant 
applications  on  research  related  to  care  for 
persons  with  acquired  immune  deficiency 
syndrome  (AIDS)  and  other  related  human 
immunodeficiency  virus  (HIV)  diseases. 

Agenda:  The  open  session  of  the  meeting 
on  January  12  from  8:30  a.m.  to  9:00  a.m.  will 
be  devoted  to  a  business  meeting  covering 
administrative  matters.  During  the  closed 
session,  the  committee  will  be  reviewing 
grant  applications  dealing  with  1)  cost  and 
financing  of  HIWAIDS  treatments  and 
services;  2)  organization  and  delivery  of 
senices:  3)  characteristics  and  interactions  of 
providers  and  patients;  4)  comorbidity;  and 
5)  special  populations. 

In  accordance  with  the  Federal  Advisory 
Committee  Act.  Title  5,  U.S.C.  Appendix  2 
and  Title  5.  U.S.C.  552b(c)(6),  the 
Administrator.  AHCPR,  has  made  a  formal 
detemiination  that  this  latter  session  will  be 
closed  because  the  discussions  are  likely  to 
reveal  personal  information  concerning 
individuals  associated  with  the  grant 
applications.  This  information  is  exempt 
from  mandatory  disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
ir.wnbers  or  other  relevant  information 
?.hould  contact  Gerald  E.  Calderone,  Ph.D.. 
Agenc  y  for  Health  Care  Policy  and  Rpseart  h. 
Suite  R02.  2101  East  Jefferson  Street. 
Kof  k\  ille.  Man-land  20852.  Telephone  (301) 
594-2462 

Agenda  items  for  this  meeting  are  subject 
to  change  as  priorities  dictate. 

Dated:  January  4,  1995. 
Linda  K.  Demlo. 
Actinp  Administrator. 
IFR  Doc.  95-1075  Filed  1-13-9.';  8:45  amj 
BILLING  coot  <1S0-9»-P 


Food  and  Drug  Administration 

[Docket  No.  94N-0304] 

Sandoz  Pharmaceuticals  Corp.; 
Bromocriptine  Mesylate  (Parlodel); 
Withdrawal  of  Approval  of  the 
Indication  for  the  Prevention  of 
Physiological  Lactation 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  those  parts  of  the  new  drug 
application  (NDA)  17-962,  for  Parlodel 
(bromocriptine  mesylate)  that  pertain  to 
the  prevention  of  physiological 
lactation.  NDA  17-962  is  held  by 
Sandoz  Pharmaceuticals  Corp..  59  Route 
10.  East  Hanover.  NJ  07936  (Sandoz). 
The  basis  for  the  action  is  a  reevaluation 
finding  that  bromocriptine  is  not  shown 
to  be  safe  for  use  in  the  prevention  of 
physiological  lactation.  Sandoz  has 
waived  its  opportunity  for  a  hearing.  No 
other  party  has  requested  a  hearing 
within  the  30  days  after  the  date  of 
publication  of  the  notice  in  the  Federal 
Register  of  August  23, 1994. 
EFFECTIVE  DATE:  February  16. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Schiller.  Center  for  Drug 
Evaluation  and  Research  (HFD-366), 
Food  and  Drug  Administration,  7500 
Standish  PI..  Rockville.  MD  20855,  301- 
594-2041. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
August  23, 1994  (59  PR  43347).  the 
Director  of  the  Center  for  Drug 
Evaluation  and  Research  (the  Director) 
offered  an  opportunity  for  a  hearing  on 
a  proposal  to  issue  an  order  under 
section  505(e)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355(e))  to  withdraw  approval  of 
Parlodel's  approved  indication 
pertaining  to  the  prevention  of 
postpartum  physiological  lactation.  The 
basis  for  the  proposed  action  was  a 
reevaluation  finding  that  bromocriptine 
is  no  longer  shovsTi  to  be  safe  for  this 
indication.  Interested  parties  were  given 
30  days  to  give  a  request  for  an 
opportunity  for  a  hearing.  Subsequently. 
Sandoz.  the  holder  of  NDA  17-962,  in 
a  letter  dated  August  23,  1994.  waived 
its  opportunity  for  a  hearing.  No  other 
party  has  filed  a  request  for  a  hearing 
within  the  30  days  after  the  date  of 
publication  of  the  notice  in  Federal 
Register  of  August  23, 1994. 

Accordingly,  for  the  reasons 
discussed  in  the  August  23, 1994, 
notice,  the  Director,  under  section 
505(e)  of  the  act,  and  under  authority 


delegated  to  her  (21  CFR  5.82),  finds 
that  new  evidence  of  clinical  experience 
not  contained  in  the  application  and  not 
available  until  after  the  supplement  to 
the  application  for  the  indication  was 
approved,  evaluated  together  with  the 
evidence  available  when  the 
.supplement  to  the  application  for  the 
indication  was  approved,  shows  that 
bromocriptine  is  not  shown  to  be  safe 
for  the  prevention  of  physiological 
lactation  upon  the  basis  of  which  the 
indication  was  approved  (21  U.S.C. 
355(e)(2)). 

Therefore,  pursuant  to  the  foregoing 
finding,  approval  of  the  indication  is 
hereby  withdrawn,  effective  February 
16, 1995. 

Dated:  December  27  1994. 
Janet  Woodcock, 

Diret:tor,  Center  for  Drug  Evaluation  and 
Rr  search. 
IFR  Doc.  95-1074  Filed  1-13-95;  8:45  am] 

BILLING  CODE  4160-01-F 


Health  Care  Financing  Administration 

[BPD-778-FN] 
RIN  0938-AG28 

Medicare  Program;  Special  Payment 
Limits  for  Home  Blood  Glucose 
Monitors 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Final  notice. 

SUMMARY:  This  notice  establishes  special 
payment  limits  for  standard  home  blood 
glucose  monitors,  identified  as  code 
E0607  of  the  HCFA  Common  Procedure 
Coding  System  (HCPCS).  This  final 
notice  is  intended  to  prevent  excessive 
payment  for  these  items.  Currently, 
payment  under  the  Medicare  program 
for  home  blood  glucose  monitors  and 
other  items  of  durable  medical 
equipment  (DME)  is  equal  to  80  percent 
of  the  lesser  of  the  actual  charge  for  the 
item  or  the  fee  schedule  amount  for  the 
item.  This  notice  requires  that  payment 
for  standard  home  blood  glucose 
monitors  be  equal  to  80  percent  of  the 
lesser  of  the  actual  charge  or  a  special 
payment  limit. 

DATES:  This  notice  is  effective  February 
16,  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  jonl 
Kaiser.  (410)  966-^499. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Special  Reasonable  Charge  Limits 

Payment  for  DME  furnished  under 
Part  B  of  the  Medicare  progran 
(Supplementarj'  Mediial  Insurance)  is 


made  through  contractors  known  as 
carriers.  Before  January  1, 1989, 
payment  for  DME  was  made  on  a 
reasonable  charge  basis.  The 
methodology  used  by  the  carriers  to 
establish  reasonable  charges  is  set  forth 
in  sections  1833  and  1842(b)  of  the 
Social  Security  Act  (the  Act)  and  in  42 
CFR  part  405,  subpart  E.  Reasonable 
charge  determinations  are  generally 
based  on  customary  and  prevailing 
charges  derived  from  historic  charge 
data.  The  reasonable  charge  for  an  item 
of  DME  was  generally  set  at  the  lowest 
of  the  following  factors: 

•  The  supplier's  actual  charge  for  the 
item. 

•  The  supplier's  customary  charge. 

•  The  prevailing  charge  in  the  locality 
for  the  item. 

(The  prevailing  charge  may  not  exceed 
the  75th  percentile  of  the  customary 
charges  of  suppliers  in  the  locality.) 

•  The  inflation  indexed  charge  (IIC). 
The  IIC  is  defined  in  §  405.509(a)  as  the 
lowest  of  the  fee  screens  used  to 
determine  reasonable  charges  for 
services,  siyjplies,  and  equipment  paid 
on  a  reasonable  charge  basis  (excluding 
physicians'  services)  that  is  in  effect  on 
December  31  of  the  previous  fee  screen 
year,  updated  by  the  inflation 
adjustment  factor. 

Section  1842(b)(3)  of  the  Act  requires 
that  all  payments  made  under  Part  B  of 
the  Medicare  program  must  be 
reasonable.  Paragraphs  (8)  and  (9)  of 
section  1842(b)  of  the  Act  provide  that 
we  may  establish  a  special  reasonable 
charge  limit  for  a  category  of  ser\'ice  if. 
after  consultation  with  representatives 
of  affected  parties,  we  determine  that 
the  standard  rules  for  calculating 
reasonable  charges  result  in  grossly 
deficient  or  excessive  charges. 

Applicable  regulations  are  located  at 
t>  405.502(g).  Section  405.502(g)  requires 
that  we  consider  the  available 
information  that  is  relevant  to  the 
category  of  service  and  establish 
reasonable  charge  limits  that  are 
realistic  and  equitable.  The  limit  on  the 
reasonable  charge  is  an  upper  limit  to 
correct  a  grossly  excessive  charge  or  a 
lower  limit  to  correct  a  grossly  deficient 
charge.  The  limit  is  either  a  specific 
dollar  amoimt  or  is  based  on  a  special 
method  to  be  used  in  determining  the 
reasonable  charge. 

B.  DME  Fee  Schedules 

Section  4062  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (OBRA  '87) 
(Pub.  L.  100-203),  which  added  section 
1834(a)  to  the  Act,  provides  for  a  fiC 
schedule  payment  methodology  fi-r 
DME  furnished  on  or  after  January  l , 
1989.  (This  fee  schedule  payment 
methodology  is  set  forth  in  42  CFR  part 


414,  subpart  D.)  Sections  1834(a)(1)(A) 
and  (B)  of  the  Act  provide  that  Medicare 
payment  for  DME  is  equal  to  80  percent 
of  the  lesser  of  the  actual  charge  for  the 
item  or  the  fee  schedule  amount  for  the 
item.  Section  1834(a)  of  the  Act 
classifies  DME  into  the  following- 
payment  categories: 

•  Inexpensive  or  other  routinely 
purchased  DME. 

•  Items  requiring  frequent  and 
substantial  servicing. 

•  Certain  customized  items. 

•  Oxygen  and  oxygen  equipment. 

•  Other  items  of  DME  (capped  rental 
items). 

There  is  a  separate  methodology  for 
determining  the  fee  schedule  payment 
amount  for  each  category  of  DME.  The 
fee  schedules  are  adjusted  annually  by 
a  covered  item  update  factor.  The 
covered  item  update  factor  is  generally 
equal  to  the  change  in  the  Consumer 
Price  Index  for  all  Urban  Consumers 
(CPI-U)  for  the  12-month  period  ending 
June  30  of  the  preceding  year. 

Section  1834(a)(10)(B)  provides  that 
we  may  apply  the  special  payment 
limits  authority  of  paragraphs  (8)  and  (9) 
of  section  1842(b)  to  covered  items  of  • 
DME  and  suppliers  of  these  items  and 
payments  under  section  1834(a)  in  the 
same  manner  as  these  provisions  apply 
to  physician's  ser\ices  and  physicians 
and  reasonable  charges  under  section 
1842(b). 

C.  Pa\-mem  for  Home  Blood  Glucose 
Monitors  (Code  E0607) 

Standard  home  blood  glucose 
monitors  allow  individuals  to  measure 
their  blood  glucose  and,  then,  alter  their 
diets  or  insulin  dosages  to  ensure  that 
they  are  maintaining  an  adequate  blood 
glucose  level.  Home  blood  glucose 
monitors  are  covered  by  the  Medicare 
program  as  DME  and  are  classified 
under  the  inexpensive  and  other 
routinely  purchasecl  DME  payment 
category  defined  in  section  1834(a)(2)  of 
the  Act.  Section  1834(a)(2)  specifies  that 
inexpensive  and  other  routinely 
purchased  DME  are  those  items  of  DME 
that  have  a  purchase  price  that  does  not 
exceed  S150  or  are  acquired  at  least  75 
percent  of  the  time  by  purchase.  We 
determined  that  home  blood  glucose 
monitors  belong  in  this  category  basetl 
on  a  review  of  data  that  show  that  these 
monitors  are  acquired  at  least  75  percent 
of  the  time  bv  purchase. 

Section  18'34(a)(2)  requires  that 
payment  for  items  falling  within  this 
category  be  made  on  a  purchase  or 
rental  basis  and  that  local  purchase  iu.il 
rental  fee  schedule  amounts  be 
calculated  for  each  item.  Section 
414.220(c)(1)  provides  for  the 
calculation  of  pure  base  fee  sch<'(iiii>-> 
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of  the  Proposed  Notice 

hed  a  proposed  notice  in 
Register  on  January  6.  1994. 
to  announce  our  intention 
special  payment  limits  for 
ne  blood  glucose  mcmitors. 
ticipated  that  the  proposed 
d  be  published  during 

(CY)  1993  and  we  used 
brmation  to  calculate  the 
1  payment  limits  for 
glucose  monitors.  We 
e  following  special  payment 
home  blood  glucose  monitor 
before  January  1.  1994: 

monitor  furnished  to 
bpneficiaries  in  the 

U.S.,  the  upper  payment 
be  $57.  In  Alaska,  Hawaii. 
.  and  the  Virgin  Islands,  the 
limit  would  be  S65. 
monitor,  the  upper 
would  be  75  percent  of 
payment  limit  for  a 
new  monitor.  If  the  special 
lit  for  a  purchased  new 
glucose  monitor  in  the 
U.S.  would  be  S5 7.  the 
limit  for  the  used 
luld  be  $42.75. 
lented  monitor,  the  special 
would  be  equal  to  10 
special  payment  limit  for 
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I  ge  or  the  fee  for  the  purchase 


lin 


pa]  ment 


11  tnit 
of  the 


for 


lea 


IV  J 


gamble  to  the  proposed 
FR  756),  we  described  how 
schedule  amounts  for  code 
ijixately  reflected  the  average 
charges  for  home  blood 
monitors  in  1986,  adjusted  by 
(the  percentage  increase  in 
for  the  6-month  period 
h  December  1987)  and  by  the 
covered  item  update  factor. 
!e  1993  fee  schedule  amount 
new  home  blood  gluco.se 
excluding  the  fee  schedule 
the  Virgin  Islands.  Alaska. 
Puerto  Rico,  was  $178.73. 
as  we  explained  in  the 
notice,  due  to  manufacturers' 

practice  of  issuing 
rebates,  the  fee  schedule 
!  ubstantially  exceeded  the 
urchase  amount  (the  list 
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purchase  amount  less  any  rebate)  paid 
by  the  general  public  in  all  localities. 
'  In  the  proposed  notice  (59  FR  756). 
vvf'  discussed  how  we  reviewed 
numerous  sources  of  pricing  and  rebate 
information  for  the  years  1986  through 
1993.  We  also  discussed  our  decision  to 
focus  on  home  blood  glucose  monitor 
pricing  and  national  rebate  programs 
listed  in  the  Winter  1993  edition  of  the 
Bnice  Medical  Supply  catalog  (Vol.  15, 
No.  1).  We  explained  that  the  Bruce 
catalog  listed  the  largest  number  of 
home  blood  glucose  monitors  made  by 
the  largest  number  of  home  blood 
glucose  monitor  manufacturers,  and 
reflected  the  national  rebate  programs 
offered  by  these  manufacturers.  Six 
different  brands  of  home  blood  glucose 
monitors,  manufactured  by  five  different 
organizations,  could  be  purchased  from 
the  Bruce  catalog  from  any  location  in 
the  \  'nited  States,  Puerto  Rico,  and  the 
United  States  Virgin  Islands  and  were 
covered  under  Medicare.  We  estimated 
that  the  six  monitors  listed  in  the  Bruce 
Catalog  accounted  for  approximately  90 
percent  of  the  market.  By  choosing  the 
Bruce  catalog  as  the  source  of  data  for 
proposing  payment  limits,  we  were  not 
reconmiending  that  future  purchases  of 
home  blood  glucose  monitors  by 
Medicare  beneficiaries  be  made  through 
the  Bruce  catalog.  We  were  confident, 
however,  that  comparable  net  prices 
were  available  in  all  localities  from  the 
various  other  mail  order  or  retail  outlets. 
Therefore,  we  believed  that  beneficiaries 
would  have  access  to  home  blood 
glucose  monitors  for  the  payment  limits 
we  were  proposing. 
•     Our  finding  that  new  home  blood 
glucose  monitors  are  generally  available 
to  the  general  public  at  a  net  cost  that 
is  well  b(riow  the  fee  schedule  amounts 
proposed  for  code  E0607  was  supported 
by  the  Office  of  the  Inspector  General's 
(6lG)  report  "Durable  Medical 
Equipment — Review  of  Medicare 
Payments  for  Home  Blood  Glucose 
Monitors"  (A-09-92-00034)— issued  in 
December  of  1992.  In  this  report,  the 
OIG  states  that  excessive  Medicare 
payments  have  been  made  fur  home 
blood  glucose  monitors  because  claims 
were  not  adjusted  to  reflect 
manufacturers'  rebates.  The  OIG 
reviewed  a  sample  of  80  Medicare 
claims  for  monitors  processed  by  2 
carriers.  From  this  sample,  the  OIG 
ide^ntified  50  claims  for  which  rtibates 
were  available  at  the  time  the  monitors 
were  purchased.  The  OIG  found  that 
Medicare  payment  for  only  5  of  these  50 
claims  were  reduced  by  the  amount  of 
the  rebate.  The  OIG  conclii  Jed  that  the; 
fee  schedule  amounts  est  .l.lished  for 
code  E0607  based  on  pre  1987  historic 
charges  were  excessive. 


A.  Special  Payment  Limits  for  Code 
E0607 

We  proposed  that  payment  for  home 
blood  glucose  monitors  be  equal  to  80 
percent  of  the  lesser  of  the  actual  charge 
for  the  monitor  or  the  appropriate 
special  payment  limit  as  described 
below. 

1 .  New  Home  Blood  Glucose  Monitors 

For  purchased  new  home  blood 
glucose  monitors  furnished  to  Medicare 
beneficiaries,  we  proposed  the  following 
special  payment  Hmits: 

Initial  Year  Special  Payment  Limits 


Continental  U.S. 

Alaska,  Hawaii,  Puer- 
to Rico  and  Virgin 
Islands 

S57 

S65 

These  limits  were  based  on  pricing 
and  manufacturers'  rebates  contained  in 
the  Winter  1993  edition  of  the  Bruce 
Medical  Supply  catalog.  We  based  thi; 
final  limits  for  the  continental  U.S.  on 
the  median  net  cost,  rounded  to  the 
nearest  dollar,  of  five  of  the  six  monitors 
listed  in  the  catalog.  We  omitted  one 
monitor  because  this  monitor  was 
relatively  new  to  the  market  and  had 
little  market  history  We  determined  tin? 
cost  for  each  monitor  to  be  equal  to  the 
Bruce  Medical  Supply  list  price 
decreased  by  the  manufacturer's  mail -in 
rebate  (if  applicable)  and  increased  by 
appropriate  shipping  and  handling 
charges  effective  December  1992.  After 
making  the  adjustments  for  rebates  and 
shipping  and  handling  charges,  we 
propo.scd  a  limit  of  $57,  which  exceeded 
the  final  cost  for  four  of  the  six  monitors 
listed  in  the  catalog.  We  permitted  an 
additional  shipping  charge  of  $8  for 
monitors  purchased  in  Alaska.  Hawaii, 
Puerto  Rico,  and  the  U.S.  Virgin  Islands. 
In  the  proposed  notice,  we  recognized 
that  .shipping  and  handling  costs  are 
unique  to  mail-order  outlets  and  are  not 
generally  experienced  by  retail  outlets: 
however,  we  chose  to  include  these 
shipping  and  handling  costs,  without 
regard  to  the  type  of  supplier,  as  a  proxy 
for  similar  costs  such  us  transportation 
and  overhead  that  might  be  incurred  b\ 
retail  stores.  The  average  shipping  and 
handling  cost  per  monitor  in  the 
continental  U'.S.  is  approximately  S7,  an 
amount  that  we  beUeve  sufficiently 
reflects  expenses  incurred  by  retail 
stores  that  supply  home  blood  glucose 
monitors.  The  additional  shipping 
allowance  of  $8  is  intended  to  reflect 
additional  costs  of  shipping  outside  the 
continental  U.S. 


2.  Purchased  Used  Home  Blood  Glucose 
Monitors 

Historically,  the  Medicaie-allowecl 
jiayment  amounts  for  the  pun:ha.se  of 
used  DME  have  been  set  at 
approximately  75  percent  of  the 
corresponding  allowed  payment 
amounts  for  the  purchase  of  new  DME. 
Based  on  this  ongoing  policy,  for 
purchased  used  home  blwid  glucose 
monitors,  we  stated  in  the  proposed 
notice  that  the  special  payment  limits 
would  be  equal  to  75  percent  of  the 
special  payment  limits  for  purc;hased 
new  monitors.  If  the  special  payment 
limit  for  a  purchased  new  home  blood 
glucose  monitor  would  be  $57,  the 
special  payment  limit  for  the  purchased 
used  monitor  would  be  $42.75. 

3.  Rented  Home  BI(»od  Glucose 
Monitors 

Historically,  the  Medicare-allowed 
payment  amounts  for  the  rrmtal  of  DME 
have  been  set  at  approximately  10 
percent  of  the  corresponding  allowed 
})aymcnt  amounts  for  the  purchase  of 
new  DME.  Based  on  this  ongoing  policy, 
for  rented  home  blood  glucose  monitors, 
the  special  payment  limits  under  the 
proposed  notice  would  l>e  equal  to  10 
p«!rcent  of  the  special  payment  limits  for 
purchased  new  monitors.  If  tlie  special 
payment  limit  for  a  purchased  new 
home  blood  glucose  monitor  would  be 
$57.  the  special  payment  limit  for  a 
rented  monitor  would  be  S5.70  each 
month.  The  total  payment  for  a  rented 
monitor  would  not  be  allowed  to  exceed 
the  lower  of  the  actual  charge  or  the 
special  payment  limit  for  the  purc;hase 
of  the  monitor. 

P.  Applicability 

The  initial  spe;cial  paynu;nt  limits  in 
the  proposed  notice  would  have  applied 
to  standard  home  blood  glucose 
monitors  furnished  before  Januar\-  1, 
1994.  (However,  as  noted  above,  the 
proposed  notice  was  not  published  until 
after-that  date.)  We  proposed  that,  for 
standard  home  blood  glucose  monitors 
furnished  in  CY  1994,  the  special 
payment  limits  would  be  equal  to  the 
initial  special  payment  limits  increased 
by  the  1994  covered  item  update  factor 
(the  factor  used  to  update  other  items  of 
DMi:).  (The  covered  item  update  for 
1994,  and  each  subsequent  year,  is 
defined  in  section  1834(a)(14)(B)  of  the 
Act  as  the  percentage  increase  in  the 
C;PI-U  for  the  12-montli  period  ending 
with  June  of  tlie  previous  year.)  For  each 
calendar  year  after  1994,  we  proposed 
that  the  special  payment  limits  would 
be  equal  to  the  special  payment  limits 
for  the  preceding  calendar  year 
increased  by  the  covered  item  update 


for  the  calendar  year  to  which  the  Hmits 
would  apply. 

These  special  payment  limits  wouKi 
not  apply  to  home  blood  glucose 
monitors  with  special  features  (HCPCS 
code  E0609). 

in.  Supplier  Consultation 

Sefctions  1834(a)(10)(B)  and 
1842(b)(9){A)(i)  of  the  Act  require  that 
we  consult  with  representatives  of  the 
suppliers  likely  to  be  affected  by  any 
change  in  payment  before  making  a 
determination  that  a  fee  schedule 
amount(s)  is  not  inherently  reasonable 
by  reason  of  its  grossly  excessive  or 
deficient  amount.  In  the  proposed 
notice  (59  FR  757),  we  discussed  the 
meeting  held  on  June  15.  1993,  with 
representatives  of  suppliers  of  home 
blood  glucose  monitors  (hereinafter 
referred  to  as  supplier  representatives). 
The  purpose  of  the  meeting  was  to 
discuss  issues  relating  to  Medicare 
payment  for  these  devices.  The  supplier 
representatives  were  primarily 
concerned  about  the  use  of 
manufacturer  rebate  information  in 
determining  appropriate  Medicare 
payment  amounts  for  home  blood 
glucose  monitors.  They  maintained  that 
the  rebate  programs  were  purely  a 
marketing  tool  used  by  the 
manufacturers  to  promote  the  sale  of 
their  monitors,  that  the  rebates  do  not 
relate  in  any  way  to  the  "market  price" 
of  the  monitors,  and  that  the  rebate 
programs  were  not  permanent  and, 
therefore,  should  not  be  used  as  a  basis 
for  establishing  payment  amounts.  The 
supplier  representatives  also  mainfaine<i 
that  some  rebate  programs  are  not 
available  in  some  areas  of  the  United 
States. 

The  OIG  report,  previously  cited, 
stated  that  manufacturer  rebates  for 
home  blood  glucose  monitors  generally 
range  from  about  $30  to  $75  and  that  the 
duration  of  the  rebate  offer  is 
continually  extended,  often  lasting  for 
more  than  1  year  or  until  a  new  model 
is  introduced.  Given  the  facts 
underlying  the  pricing  of  these 
monitors,  we  believed  the  retail  prices 
of  home  blood  glucose  monitors  less  the 
available  rebate  amounts  are  reasonable 
measures  of  the  market  value  of  these 
devices.  We  are  not  aware  of  anv 
manufacturer  rebate  that  is  not  offered 
on  a  nationwide  basis. 

IV.  Discussion  of  Public  Comments  on 
the  Proposed  Notice 

In  response  to  the  January  1994 
proposed  notice,  we  received  8  timely 
items  of  correspondence.  Comments 
were  received  from  a  variety  of 
correspondents,  including 
manufacturers  of  home  blood  glucose 


monitors,  the  Health  Industry 
.Manufacturers  Association,  the  National 
Ass(K;iation  of  Retail  Druggists,  Blue 
Cross  and  Blue  .Shield  of  Illinois, 
pharmacies,  and  medical  equipment 
supphers.  These  comments  and  our 
responses  are  discussed  below. 

Conime/jf:  One  commenter  was 
confused  by  section  II. B.  of  the 
jjroposed  notice  which  deals  with  the 
applicability  of  the  initial  special 
payment  Umits  (59  FR  758).  In  section 
II. B.  of  the  proposed  notice,  we  state 
that  the  initial  limits  "would  apply  to 
standard  home  blood  glucose  mcmitors 
furnished  on  or  after  the  effective  date 
of  the  published  final  notice  and  kfore 
January  1 .  1994."  The  commenter  asked 
if  the  initial  special  payment  limits 
would  apply  to  new  claims  for  standard 
home  blood  glucose  monitors  furnished 
in  calendar  year  1993  that  are  received 
after  the  date  of  the  final  notice. 

Response:  We  proposed  to  apply  the 
initial  special  payment  limits  in  the 
proposed  notice  to  standard  home  blood 
glucose  monitors  furnished  before 
January  1,  1994.  However,  since  we  did 
not  publish  a  final  notice  by  January  1. 
1994,  no  payments  will  be  made  t>as(>d 
on  these  proposed  special  payment 
limits  for  any  claims  for  standard  home 
blood  glucose  monitors.  Rather,  the 
revised  special  payment  limits 
presented  in  section  V  of  this  final 
notice  will  apply  to  standard  home 
blood  glucose  monitors  furnished  to 
Medicare  beneficiaries  on  or  after  the 
effective  date  of  this  final  notice  and 
before  January  1,  1995.  The  special 
payment  limits  for  CY  1995  vvilUx- 
«>qual  to  the  1994  special  payment  limits 
increased  by  the  1994  covered  item 
update  factor. 

Comment:  One  commenter  requested 
that  we  further  define  home  blood 
glucose  monitors  with  special  features 
(HCPC^  code  E0609). 

Hesponse:  The  descriptor  for  Hf  IPCiS 
code  E0609  is  "blood  glucose  monitor 
with  special  features  (e.g.,  voice 
synthesizers,  automatic  timer,  etc.)." 
Section  60-1 1  of  the  Medic:are  Coverage 
Issues  Manual  (HCF,^-Pub.  6)  provides 
that  there  are  "blood  glucose  monito.ring 
systems  designed  especially  for  use  bv 
those  with  visual  impairments.  The 
monitors  used  in  such  systems  are 
identical  in  terms  of  reliability  and 
sensitivity  to  the  .standard  blood  glucose 
monitors  (also  described  in  section  IjO- 
11).  They  differ  by  having  such  {matures 
as  voice  synthesizers,  automatic  timers, 
and  specially  designed  arrangements  of 
supplies  and  materials  to  enable  tin- 
visually-impaired  to  use  the  equipment 
without  assistance."  The  special 
payment  hmits  do  not  apply  to  monitors 
that  are  medically  nccessarv  and  that 
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meet  this  de  inition.  Suppliers  are  paid 
the  lower  of  iieir  actual  charge  or  the 
DME  fee  sch  jdule  amount  for  monitors 
with  special  features. 

Comment:  Several  commenters  were 
concerned  a  >out  our  use  of  the  prices 
listed  in  the  Bruce  mail  order  catalog  as 
the  basis  of  tfee  special  payment  limits. 
Some  comm  mted  that  only  a  small 
percentage  o  f  home  blood  glucose 
monitors  are  obtained  by  Medicare 
beneficiaries  through  mail  order 
catalogs;  therefore,  the  pricing  in  the 
Bruce  catalo ;  does  not  reflect  the  retail 
prices  of  phi  rmacies  and  other 
suppliers  of  iiome  blood  glucose 
monitors. 

Response:  As  we  explained  in  the 
proposed  nctice  (59  FR  756),  we  chose 
the  Bruce  ca  talog  as  the  source  of  data 
for  proposin  g  special  payment  limits 
because  it  li  ited  the  largest  number  of 
home  blood  glucose  monitors  made  by 
the  largest  n  umber  of  home  blood 
glucose  mor  itor  manufacturers.  Prices 
comparable  to  the  prices  Hsted  in  the 
Bruce  catalc  g  are  available  in  all 
localities  frc  m  the  various  other  mail 
order  or  reta  il  outlets.  We  have 
reviewed  ni  merous  other  sources  of 
pricing  and  rebate  information  for  the 
years  1986  t  irough  1994  and  have 
found  this  pricing  and  rebate 
information  to  be  consistent  with  the 
pricing  and  rebate  information  listed  in 
the  correspc  nding  editions  of  the  Bruce 
catalog.  Tht  sources  of  pricing  and 
rebate  infor  nation  that  we  surxeyed 
include  phj  rmacies  and  retail  stores  as 
well  as  mai  order  catalogs  and  mail 
order  adver  isements  in  Diabetes 
Forecast,  a  )ublication  of  the  American 
Diabetes  As  sociation. 

Commew :  Some  commenters 
maintained  that  the  home  blood  glucose 
monitors  re  presented  in  the  Bruce 
catalog  do  r  ot  represent  the  entire  home 
blood  glucc  se  monitor  market.  They 
noted  that  i  ewer,  technologically 
superior  m(  dels  of  home  blood  glucose 
monitors  si  ch  as  the  One  Touch  Basic, 
the  AccuCh  ek  Easy,  and  the  Glucometer 
Ehte  are  no;  listed' in  the  Winter  1993 
edition  of  I  le  Bruce  catalog  and 
therefore  ai  s  not  included  in  the  data 
used  in  est.  blishing  the  special  payment 
limits  for  o  »de  E0607. 

Respons( :  In  the  proposed  notice,  we 
estimated  I  lat  the  six  monitors  listed  in 
the  Bruce  C  atalog  accounted  for 
approximately  90  percent  of  the  market. 
Prices  com  )arable  to  the  prices  hsted  in 
the  Bruce  c  Jtalog  are  available  in  all 
localities  fi  om  other  mail  order  catalogs 
and  retail  cutlets. 

If  1993  p -icing  and  rebate  information 
for  the  One  Touch  Basic,  AccuChek 
Easy,  and  ( ;lucometer  Elite  monitors 
was  added  to  the  data  used  in 
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establishing  the  special  payment  limits 
for  code  E0607,  the  result  would  be  a 
decrease  in  the  1993  special  payment 
limit  of  $57.  The  One  Touch  Basic 
monitor  and  the  AccuChek  Easy 
monitor  are  both  priced  less  than  the 
One  Touch  II  and  AccuChek  III 
monitors,  the  models  that  appear  in  the 
Winter  1993  edition  of  the  Bruce 
catalog.  The  current  net  price  of  the 
Glucometer  EHte  monitor,  which  was 
introduced  to  the  market  in  1993,  is 
approximately  $60  {the  retail  price  is 
approximately  $125  and  a  manufacturer 
rebate  of  $65  is  currently  available). 

Comment:  One  commenter,  a  supplier 
of  home  blood  glucose  monitors, 
suggested  that  we  use  its  retail  price  of 
$76.69  as  the  special  payment  limit  for 
code  E0607.  The  supplier  submitted  an 
invoice  dated  February  1, 1994,  to  show 
that  its  cost  per  unit  was  $51  13  for  a 
One  Touch  Basic  monitor  and  stated 
that  the  proposed  1993  special  payment 
limit  of  $57  would  only  allow  it  a  10- 
percent  profit.  Likewise,  a  manufacturer 
of  home  blood  glucose  monitors, 
suggested  that  we  use  $76,  a  median 
calculation  based  on  average  retail 
pricing  for  certain  independent  drug 
stores  and  DME  suppliers,  as  the  special 
payment  Umit  for  code  E0607,  while 
another  manufacturer  of  home  blood 
glucose  monitors  suggested  that  we  use 
the  Average  Wholesale  Price  (AWP)  of 
home  blood  glucose  monitors  as  the 
special  payment  limit  for  HCPCS  code 
E0607.  The  commenter  defined  AWP  as 
the  price  the  distributor  charges  the 
retailer  for  the  product. 

Response:  These  suggested  amounts 
do  not  account  for  available 
manufacturer  rebates;  therefore,  they  are 
not  indicative  of  the  actual  charge  for 
the  equipment  in  accordance  with  long- 
standing Medicare  payment  policy 
Medicare  payment  for  DME  is  equal  to 
the  lesser  of  the  actual  charge  for  the 
equipment  (less  the  rebate  amount)  or 
the  fee  schedule  amount. 

On  February  1.  1994,  the 
manufacturer  of  the  One  Touch  Basic 
monitor  that  the  commenter  obtained  at 
a  cost  of  $51.13  offered  a  $25  rebate 
paid  directly  to  the  supplier  of  the 
monitor.  The  cost  of  the  monitor  less  the 
rebate  is  therefore  $26.13.  In  this  case, 
the  1994  special  payment  limit  of 
$58.71  would  allow  for  a  125  percent 
profit  for  the  supplier 

Comment:  One  commenter 
maintained  that  a  uniform  special 
payment  limit  does  not  take  into 
account  the  cost  of  doing  business  and 
the  cost  of  living  in  different  areas  of  the 
United  States.  The  commenter  stated 
that  a  payment  "floor"  and  payment 
"ceiling"  would  be  more  appropriate. 


Response:  The  average  of  the  shipping 
and  handling  charges  listed  in  the  Bruce 
catalog  is  $7.  This  amount  is  included 
in  the  special  payment  limits  for 
purchased  new  home  blood  glucose 
monitors,  and, represents  a  proxy  for 
expenses  incurred  by  retail  stores  that 
supply  home  blood  glucose  monitors. 
We  reiterate  that  we  are  confident  that 
prices  comparable  to  the  prices  listed  in 
the  Bruce  catalog  are  available  in  all 
localities  from  the  various  other  mail 
order  or  retail  outlets.  An  additional 
allowance  of  $8  is  included  in  the 
special  payment  limit  for  new  home 
blood  glucose  monitors  furnished  in 
Alaska,  Hawaii,  Puerto  Rico,  and  the 
U.S.  Virgin  Islands. 

Each  special  payment  limit 
established  in  this  notice  for  code  E0607 
is  an  upper  payment  limit  or  "ceiling." 
Lower  payment  limits,  or  "floors,"  will 
not  be  established  for  code  E0607; 
however,  if  the  actual  charge  for  the 
monitor  is  less  than  the  special  payment 
limit,  then  the  Medicare  payment  is 
equal  to  the  actual  charge  less  any 
unmet  deductible  or  coinsurance 
amounts. 

Comment:  Several  commenters  were 
concerned  about  our  use  of 
manufacturer  rebate  information  in 
proposing  special  payment  limits  for 
code  E0607  This  issue  was  addressed  at 
the  supplier  consultation  meeting  held 
on  June  15,  1993  and  was  discussed  in 
the  proposed  notice  (59  FR  757).  The 
commenters  argued  that  the  rebate 
programs  are  temporary  and  therefore 
should  not  be  considered  when 
developing  special  payment  limits  for 
code  E0607  In  addition,  some 
manufacturers  of  home  blood  glucose 
monitors  commented  that  their 
companies  and  other  manufacturers 
recently  developed  and  implemented 
costly  new  rebate  programs  whereby  the 
rebate  is  paid  directly  to  the  supplier  of 
the  monitor.  This  new  program  would 
allow  the  supplier  to  deduct  the  amount 
of  the  rebate  from  the  claim  submitted 
to  Medicare  for  payment.  These 
manufacturers  believe  that  it  is  therefore 
no  longer  necessary  to  consider 
manufacturer  rebate  information  when 
determining  special  payment  limits  for 
home  blood  glucose  monitors. 

Response:  As  we  stated  in  the 
proposed  notice  (59  FR  756), 
manufacturer  rebates  for  home  blood 
glucose  monitors  are  widespread  and 
have  been  available  for  several  years. 
The  fact  that  some  manufacturers  have 
incurred  expenses  in  order  to 
implement  revised  rebate  programs 
indicates  that  manufacturer  rebates  for 
home  blood  glucose  monitors  will 
continue.  In  addition,  we  are  not  awarp 
that  all  manufacturers  will  implement 


Federal  Register  /  Vol.  60.  No.  10  /  Tuesday.  January  17,  1995  /  Notices 


3409 


programs  to  send  the  amount  of  the 
rebate  to  the  supplier  rather  tlian  to  tlie 
beneficiary.  We  would  still  have  no  way 
of  knowing  in  all  instances  if  the  charge 
submitted  by  the  supplier  included  the 
manufacturer's  rebate  unless  the 
supplier  clearly  marked  and  deducted 
an  amount  for  the  manufacturer's  rebate. 
We  believe  the  special  payment  limits 
for  HCPCS  code  E0607  accurately  reflect 
the  maximum  net  costs  incurred  by  non- 
Medicare  patients  who  purchase  or  rent 
home  blood  glucose  monitors  (the 
supplier's  charge  less  the 
manufacturer's  rebate). 

Comment:  One  commenter  stated  that 
the  prices  listed  in  the  Bruce  catalog  do 
not  reflect  the  time  spent  by  suppliers 
on  teaching  patients  how  to  use  the 
monitors. 

Response:  As  we  noted  earlier,  the 
special  payment  Umit  of  $58.71  exceeds 
most  net  prices  that  we  have  reviewed. 
The  prices  charged  by  suppliers 
generally  include  the  cost  of  all  services 
necessary  to  ensure  the  proper  use  of 
the  home  blood  glucose  monitor.  This 
service  includes  teaching  a  beneficiary 
how  to  use  the  monitor.  Therefore,  the 
special  payment  limit  amount  of  $58.71 
should  also  include  the  cost  for  any 
time  spent  by  a  supplier  in  assisting  a 
beneficiary.  The  pricing  information 
that  we  reviewed  included  prices 
obtained  from  pharmacies  and  other 
retail  store  outlets.  In  addition,  5  of  the 
6  monitors  listed  in  the  Bruce  catalog 
include  either  an  instruction  manual  or 
instructional  audio  or  video  cassettes 
that  explain  how  to  use  the  monitors. 

Comment:  Several  commenters  stated 
that  the  special  payment  amounts  are 
too  low  and  would  result  in  a  negative 
impact  on  beneficiary  access  to  standard 
liome  blood  glucose  monitors. 

Response:  This  issue  was  discussed  in 
wction  lU.B.  of  the  proposed  notice  (59 
FR  759)  and  in  section  VLB.  below. 

V.  Provisions  of  the  Final  Notice 

The  following  special  payment  limits 
represent  a  3-percent  increase  over  the 
limits  published  in  the  proposed  notice 
and'apply  to  standard  home  blood 
glucose  monitors  furnished  to  Medicare 
beneficiaries  on  or  after  the  effective 
date  of  this  final  notice  and  before 
January  1,  1995: 

•  For  a  new  monitor  furnished  in  the 
continental  U.S.,  the  upper  payment 
limit  will  be  $58. "71.  In  Alaska,  Hawaii. 
Puerto  Rico,  and  the  Virgin  Islands,  the 
upper  payment  limit  will  be  566.95. 

•  For  a  used  monitor,  the  upper 
payment  limit  will  be  75  percent  of  the 
special  payment  limit  for  a  purchased 
new  monitor.  For  CY  1994,  the  special 
payment  Umit  for  a  purchased  new 
home  blood  glucose  monitor  furnished 


in  the  continental  U.S.  will  be  $58.71; 
the  special  payment  limit  for  a  used 
monitor  will  be  $44.03. 

•  For  a  rented  monitor,  the  special 
payment  limit  will  be  equal  to  10 
percent  of  the  special  payment  limit  for 
a  purchased  new  monitor  For  CY  1994. 
the  special  payment  limit  for  a 
purchased  new  home  blood  glucose 
monitor  will  be  $58.71.  the  monthly 
special  payment  limit  for  a  rented 
monitor  will  be  $5.87  The  total 
payment  for  a  rented  monitor  may  not 
exceed  the  lower  of  the  actual  charge  or 
the  special  payment  limit  for  the 
purchase  of  the  monitor. 

•  For  each  calendar  year  after  1994. 
the  special  payment  limits  will  be  equal 
to  the  special  payment  limits  for  the 
preceding  calendar  year  increased  by 
the  covered  item  update  factor  for  the 
calendar  year  during  which  the  limits 
will  apply.  The  covered  item  update 
factor  is  generally  equal  to  the  change  in 
the  CPI-U  for  the  12-month  period 
ending  June  30  of  the  preceding  year 

VI.  Regulatory  Impact  Statement 

A.  Introduction 

This  final  notice  will  reduce 
uimecessary  Medicare  program 
expenditures  for  standard  home  blood 
glucose  monitors.  Currently,  payment 
under  the  Medicare  program  for  home 
glucose  monitors  is  equal  to  80  percent 
of  the  lesser  of  the  actual  charge  for  the 
item  or  the  fee  schedule  amount  for  the 
item.  Under  this  final  notice,  payment 
for  the  remainder  of  CY  1994  will  be 
equal  to  80  percent  of  the  lesser  of  the 
actual  charge  or  the  appropriate  special 
j)ayment  limit  listed  in  this  notice. 

We  are  establishing  special  payment 
limits  for  the  remainder  of  CY  1994  for 
a  purchased  new  home  blood  glucose 
monitor  for  Medicare  beneficiaries  of 
$58.71  if  the  monitor  is  furnished 
within  the  continental  U.S.  and  $60.95 
if  furnished  in  Alaska,  Hawaii.  Puerto 
Rico,  or  the  Virgin  Islands. 

During  CY  1993,  the  Medicare 
program  made  payments  to  suppliers  of 
appro.ximately  $17  million  for 
approximately  130,000  home  blood 
glucose  monitor  services  of  which 
89.585  were  pun:hased  new  home  blood 
glucose  monitors.  We  estimate  that 
impo.sing  special  payment  limits  for 
purchased  new  home  blood  glucose 
monitors  will  produce  savings  of 
approximately  $5  million  annuallv,  or 
$25  million  from  FY  1995  through  FY 
1999.  Since  purchased  new  home  blnod 
glucose  monitors  account  for 
approximately  92  percent  of  Medicare 
expenditures  for  home  blood  gluco.se 
monitors,  we  anticipate  negfigible 
saviiigs  due  to  our  reduction  of  payniint 


for  used  or  rented  home  blood  glucose 
monitors. 

B.  Regulatory  Flexibility  Act 

Consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612).  we  prepare  a  regulatory 
flexibility  analysis  unless  the  Secretary- 
certifies  that  a  notice  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA.  all  suppliers  and 
manufacturers  of  home  blood  glucose 
monitors  are  considered  to  be  small 
entities. 

In  addition,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  notice 
may  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  R04 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act.  we  define  a  small 
rural  hospital  as  a  hospital  tliat  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

In  determining  whether  to  adjust 
payment  rates  for  standard  home  blood 
glucose  monitors,  we  considered  tlie 
potential  impacts  on  quality,  access,  and 
beneficiary  liability  of  the  adjustment, 
including  the  likely  effects  on 
assignment  rates  and  participation  rates 
of  suppliers  (as  required  bv  section 
1842(b)(8)(C)  of  the  Act). 

This  notice  will  affect  suppliers  of 
standard  home  blood  glucose  monitors 
Their  total  Medicare  payments  could  be 
reduced  by  the  amount  of  the  estimated  - 
savings.  Suppliers  can  choose  the 
option  of  accepting  assignment,  which 
means  they  agree  to  accept  Medicare's 
approved  amount  as  payment  in  full.  .As 
a  consequence  of  our  reducing 
payments  for  code  E0607,  the  number  of 
suppliers  accepting  assignment  of 
beneficiary  claims  for  Medicare 
payment  for  this  code  may  decrease. 
These  suppliers  may  choose  instead  to 
charge  beneficiaries  the  full  difference 
between  the  amount  charged  and  the 
lower  Medicare  payment.  Also,  the 
number  of  suppliers  who  elect  to 
become  "participating  suppliers"  may 
decrease  as  a  result  of  reduced 
payments  for  code  E0607.  I 'ndcr  the 
Medicju^  participation  program,  a 
supplier  that  decides  to  become  a 
■participating  supplier"  must  agree  to 
accept  assignment  for  all  covered 
services  furnished  to  Medicare 
beneficiaries.  Participating  suppliers 
benefit  by  being  listed  in  the  Medicare 
Participating  Physician/Supplier 
Directories,  known  as  Medpards,  which 
are  compiled  by  the  Medicare  carriers 
.^nd  furnished  to  various  .'^ninr  riti7en 
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groups.  A  M  'dicare  beneficiary  can 
obtain  the  \'  edpard  for  his  or  her  State 
from  the  Me  iicare  carrier. 

Suppliers  ivho  do  not  accept 
assignment  <  nd  charge  more  than  the 
Medicare-ap  proved  amount  can  collect 
the  actual  cl  arge  minus  Medicare 
payment  fro  n  the  beneficiary. 
Therefore,  b  >neficiaries  who  receive 
services  fror  i  suppliers  who  do  not 
accept  assig  iment  are  exposed  to  greater 
financial  lia  )ility  than  those  who 
receive  serv  ces  from  a  supplier  taking 
assignment.  As  a  result.  Medicare 
beneficiarie!  may  choose  to  deal  with 
participatini ,  suppliers  or  purchase  less 
expensive  h  )me  blood  glucose  monitors 
in  order  to  r  (duce  their  financial 
liability. 

Manufacti  irers  of  more  expensive 
home  blood  glucose  monitors  may  be 
affected  if,  a  s  a  result  of  this  notice, 
suppliers  ch  oose  to  provide  less 
expensive  n  onitors  or  Medicare 
beneficiarie ;  decide  to  purchase  less 
expensive  n  onitors.  We  expect  that  this 
notice  will  lave  minimal  effects  on  the 
quahty  of  monitors  furnished  to 
beneficiarie ;  or  on  beneficiary  access  to 
quality  monitors.  As  we  demonstrated 
in  the  propc  sed  notice,  four  of  the  six 
home  blood  glucose  monitors  listed  in 
the  Bruce  N  edical  Supply  catalog  could 
be  purchase  d  in  CY  1993  from 
anywhere  ii  i  the  continental  U.S.  for 
less  than  $5  7. 

Though  t  le  decrease  in  the  allowed 
limit  from  S  185.79  (the  1994  fee 
schedule  ce  ling)  to  $58.71  for  monitors 
purchased  ii  the  continental  U.S. 
appears  larj  e.  the  net  decrease  is  not 
large,  given  the  size  and  prevalence  of 
the  rebates  nanufacturers  have  been 
refunding  t(  i  beneficiaries.  Three  of  the 
five  manufa  cturers  are  giving  rebates 
ranging  froi  i  45  percent  to  67  percent  of 
the  purchas  e  price.  In  addition,  the 
glucose  test  strips  used  with  the 
monitors  ar  ?  manufactured  to  be  used 
with  a  spec  fie  brand  of  monitor  The 
1994  fee  sc  ledule  ceiling  for  blood 
glucose  tesi  strips,  per  50  strips,  is 
$37.41  or  $  75  each  and  a  beneficiarv' 
may  use  4  ( r  more  each  day  Therefore, 
once  the  be  leficiary  obtains  a  home 
blood  glucc  se  monitor,  Medicare  could 
pay  an  add  tional  $90  each  month  the 
beneficiary  uses  the  medically  necessan,' 
monitor,  fl  e  income  generated  in  1 
month  fron  the  sale  of  the  test  strips 
fould  exce(  d  the  total  income  generated 
from  the  sa  e  of  the  monitors.  A 
manufactuier  has  an  enormous 
incentive  t<  i  promote  the  sale  of  its 
brand  of  nv  »nitors  in  order  to  ensure  the 
future  sale  jf  its  brand  of  test  strips.  For 
these  reaso  is,  we  believe  that 
manufactui  ers  and  suppliers  will 
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continue  to  provide  their  services  to 
Medicare  beneficiaries. 

If  a  manufacturer's  rebate  is  not 
reported  on  a  Medicare  claim  for  code 
E0607  and  the  beneficiary  subsequently 
mails  in  the  rebate  form  and  receives  the 
rebate,  then  the  beneficiar\'  receives  a 
kickback  in  the  amount  of  the  rebate 
and  the  Medicare  program  is  not 
benefiting  from  the  rebate.  This  notice 
will  effectively  eliminate  some  of  the 
kickback  that  beneficiaries  may  receive 
from  manufacturer  rebates  that  are  not 
reported  on  Medicare  claims  for  code 
E0607. 

This  notice  may  eliminate  some  of  the 
manufacturer's  incentive  to  provide 
beneficiary  rebates.  However,  because  a 
manufacturer  realizes  more  income  from 
the  cumulative  sale  of  its  test  strips  than 
the  one-time  sale  of  a  monitor,  there 
remains  a  strong  incentive  to  offer  the 
beneficiary  inducements  to  purchase  its 
monitor.  If  the  inducement  involves  a 
rebate  or  discount,  that  price  reduction 
must  be  reported  to  the  Medicare 
program  by  the  supplier.  The  failure  to 
disclose  such  discounts  may  implicate 
the  Medicare  anti-kickback  statute. 
Medicare  pa>'ment  for  DME  is  based  on 
the  lower  of  the  actual  charge  (less  any 
rebate  amount)  or  the  fee  schedule 
amount. 

We  are  not  preparing  analyses  for 
either  the  RFA  or  section  llb2(b)ofthe 
Act  because  we  have  determined,  and 
the  Secretary  certifies,  that  this  notice 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  or  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

IV.  Paperwork  Reduction  Act 

This  notice  does  not  impose  any 
information  collection  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Executive  Office  of  Management 
and  Budget  under  the  authority  of  the 
Paper  Reduction  Act  of  1980  (44  U.S.C. 
3501  through  3511). 

(Section  1834(a)(10)(B)  of  the  Sotial  Security 

.^ct  (42  U.S.C.  1395m(a)(10)tB));  42  C.F.R. 

405.502(g)) 

(Catalog  of  Federal  Domestir  Assistance 

Program  No.  93  774,  Mediajr«>— 

Supplementary  Medic  .il  InsiiMiJce  Program) 


Dated:  December  5. 1994. 
Bruce  C.  Vladeck. 

Adniiniatrator.  Health  Care  Financing 

Administration. 

Donna  E.  Shalala, 

Secretary. 

|FR  Doc.  95-1047  Filed  1-13-95;  8:45  ami 
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National  Institutes  of  Health 

John  E.  Fogarty  International  Center 
for  Advanced  Study  in  the  Health 
Sciences;  Notice  of  Meeting  of  the 
Fogarty  International  Center  Advisory 
Board 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  twenty- 
ninth  meeting  of  the  Fogarty 
International  Center  (FIC)  Advisory 
Board,  Februarj-  7,  1995,  in  the  Lawton 
Chiles  International  House  (Building 
16),  at  the  National  Institutes  of  Health. 

The  meeting  will  be  open  to  the 
public  from'8:30  a.m.  to  noon.  The 
agenda  will  begin  with  a  report  by  the 
Director,  FIC.  Presentations  will  include 
a  report  on  the  role  of  the  NIH 
ombudsman;  the  December  meeting  of 
the  Advisory  Committee  to  the  Director, 
NIH;  and  a  report  by  the  Director,  NIH, 
on  the  present  priorities  of  the  Office  of 
the  Director.  There  will  also  be  a  report 
on  new  directions  for  the  Scholars-in- 
Residence  Program  and  a  presentation 
on  the  FIC  Young  Investigator  Award. 

In  accordance  with  the  provisions  of 
sections  552b(c)(4)  and  552b(c)(6),  Title 
5,  U.S.C.  and  section  10(d)  of  Public 
Law  92-463.  the  meeting  will  be  closed 
to  the  public  from  1:15  p.m.  to 
adjournment  for  the  review  of 
applications  to  the  International 
Research  Fellowship  and  Senior 
International  Fellowship,  nominations 
to  the  Scholars-in-Residence  Program, 
and  proposals  for  Scholar's  conferences. 

Paula  Cohen.  Committee  Management 
Officer,  Fogarty  International  Center. 
Building  31.  Room  B2C08,  National 
Institutes  of  Health,  Bethesda.  Maryland 
20892  (301-^96-1491).  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request. 

Irene  Edwards,  Executive  Secretan.', 
Fogarty  International  Center  Advisory 
Board,' Building  31,  Room  B2C08, 
telephone  301^96-1491,  will  provide 
substantive  program  information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Cohen  at  least  2  weoks  in 
advance  of  the  meeting. 


((Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.989.  Senior  International 
Awards  Program). 

Dated:  )anuary  9.  1995. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
!FR  Doc.  95-976  Filed  1-13-95:  8:45  am] 
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relational  Cancer  Institute;  Notice  of 
Meeting— National  Cancer  Advisory 
Board  Ad  Hoc  Working  Group  on  the 
National  Cancer  Institute  Intramural 
Programs 

Notice  is  hereby  given  of  the  meeting 
of  the  National  Cancer  Advisory  Board 
Ad  Hoc  Working  Group  on  the  National 
Cancer  Institute  Intramural  Programs, 
}anuar\-  23-24,  1995  at  the  Hyatt 
Regency  Bethesda.  One  Bethesda  Metro 
Center,  Bethesda,  Maryland  on  January- 

23  and  at  the  National  Institutes  of 
Health.  9000  Rockville  Pike,  Building 
31.  Conference  Room  9  on  January  24. 

This  meeting  will  be  open  to  the 
public  on  January  23,  from  7:30  pm  to 
8:15  pm  for  review  and  progress  of  the 
working  group  and  an  update  on  the 
Frederick  Cancer  Research  Development 
Center  The  meeting  will  be  open  on 
[anuary  24  from  8:30  am  to 
approximately  1  pm  for  overview  and 
discussion  of  the  Division  of  Cancer 
Treatment's  intramural  program,  the 
Institute's  Clinical  Oncology  Program, 
overview  of  the  NIH  Clinical  Center  and 
its  future  plans,  the  Division  of  Cancer 
Prevention  and  Control's  intramural 
program  and  its  large  scale  clinical 
trials. 

The  meeting  will  be  closed  to  the 
public  on  January  23  from  8:15  pm  to 
approximately  l6:3G  pm  and  on  January 

24  from  1  pm  to  adjournment  for 
discussion  of  confidential  issues  and 
individual  personal  inter\iews.  These 
ilistussions  will  reveal  personal 
information  concerning  individuals 
associated  with  these  programs,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy 

Individiials  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations  should 
contact  Dr  Vincent  Oliverio.  (301-496- 
9138).  in  advance  of  the  meeting. 

Dr  Marvin  R.  Kalt.  Executive 
Secretary,  National  Cancer  Advisory 
Board  Ad  Hoc  Working  Group  on  the 
National  Cancer  Institute  Intramural 
Programs.  National  Cancer  Institute, 
Executive  Plaza  North  Building,  Room 
600.  National  Institutes  of  Health, 
Bethesda.  Maryland  20892-7405  (301/ 
496-5147)  will  provide  an  agenda. 


roster  of  members,  and  substantive 
program  information  upon  request. 

Dated;  January  9. 1995. 
Susan  K.  Feldman. 
Committee  Management  Officer,  XIH. 
jFR  Doc.  95-977  Filed  1-13-95;  8:45  am) 
BILLING  CODE  4140-01-M 

National  Center  for  Research 
Resources;  Notice  of  Meetings 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meetings  of 
the  National  Center  for  Research 
Resources  (NCRR)  for  February  1995. 
These  meetings  will  be  open  to  the 
public  as  indicated  below,  to  discuss 
program  planning;  program 
accomplishments;  administrative 
matters  such  as  previous  meeting 
minutes;  the  report  of  the  Director. 
NCRR;  review  of  budget  and  legislative 
updates;  and  special  reports  or  other 
issues  relating  to  committee  business. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

These  meetings  will  be  closed  to  the 
public  as  indicatetyaelow  in  accordance 
with  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463. 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Ms.  Maureen  Mylander,  Public  Affairs 
Officer.  NCRR.  Westwood  Building. 
Room  850,  National  Institutes  of  Health. 
Bethesda,  Maryland  20892,  (301)  594- 
7938.  will  provide  summaries  of 
meetings  and  rosters  of  committee 
members.  Other  information  pertaining 
to  the  meetings  can  be  obtained  from  the 
Executive  Secretary  or  the  Scientific 
Review  Administrator  indicated. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary'  or  the 
Scientific  Review  Administrator  listed 
below,  in  advance  of  the  meeting. 

Name  of  committee:  The  Subcommittee  on 
Planning  of  the  National  .Advisory  Research 
Resources  Council. 

Executive  secretary-  Louise  Ramm.  Ph.D  . 
Deputy  Director.  National  Center  for 
Research  Resources.  Room  4011.  Building 
12A.  Bethesda.  MD  20892.  Telephone:  (301) 
496-6023 


Place  of  meeting:  National  Institutes  of    • 
Health.  9000  Rockville  Pike,  Conference 
Room  3B41.  Building  31B.  Bethesda. 
Maryland  20892 

Ojjen:  February  16.  7:30  a.m.-8:45  am 

Name  of  committee:  National  Advisory- 
Research  Resources  Council. 
Dates  of  meeting;  February  16-17.  1995 
Place  of  meeting:  National  Institutes  of 
Health.  9000  Rockville  Pike,  Conference 
Room  6.  Building  3lC.  Bethesda.  Mar\  land 
20892. 
Open:  February  16.  9  a.m.  until  recess 
Closed:  February  17.  8:00  a.m.  until  10  am 
Open:  February  17. 10  a.m.  until 
adjournment. 

Name  of  committee:  General  Clinical 
Research  Centers  Committee 

Scientific  review  administrator  Dr  Bela  J 
Gulyas.  National  Institutes  of  Health. 
Westwood  Building.  Room  10A16.  Bethesda. 
MD  20892.  Telephone:  (301)  594-7903 

"Dates  of  meeting:  February  21-22. 1995 

Place  of  meeting:  Holidav  Inn.  Crowne 
Plaza.  1750  Rockville  Pike.' Rockville.  MD 
20852. 

Open:  February-  21.  8  a.m.-10:00  a.m. 

Closed:  February  21.  10:00  a.m.-until 
adjournment. 

Name  of  committee:  Biomedical  Research 

Technology  Review  Committee. 
Scientific  review  administrator:  Dr  Mary 

Ann  Sestili.  National  Institutes  of  Health. 

Westwood  Building.  Room  10A14.  Bethesda. 

MD  20892.  Telephone:  (301)  594-7902. 
Dates  of  meeting;  February  23-24.  1995 
Place  of  meeting:  The  Rosslyn  Westpark 

Hotel,  1900  North  Fort  Myer  Drive. 

Arlington.  VA  22209. 
Open.  February  23.  8:30  am  -9:15  am 
Closed.  February  23.  9:15  a.m.-until 

adjournment. 

Name  of  committee:  Research  Centers  in 
.Minority  Institutions  Review  Committee. 

Scientific  review  administrator;  Dr.  John 
Lymangrover.  .National  Institutes  of  Health. 
Westwood  Building.  Room  10.^16.  Bethesda. 
MD  20892.  Telephone:  (301)  594-7932 

Dates  of  meeting:  .March  6-7.  1995. 

Plate  of  meeting:  Crowne  Plaza  Holidav 
Inn.  1750  Rockville  Pike.  Rockville.  MD 
20iB52 

Open.  March  6.  8  a.m.-10:30  a.m. 

Closed   March  6.  10:30  a.m.-until 
adjournment. 

(Catalog  of  Federal  Domestic  assistance 
Program  Nos.  93.306.  Laboratory  Animul 
Sciences  and  Primate  Research.  93  333. 
Clinical  Research.  93.371.  Biomedical 
Research  Technology:  93.389.  Research 
Q-nters  in  Minority  Institutions:  93.198. 
Biological  Models  and  Materials  Research. 
93  167.  Researuh  Facilities  Improvement 
Program.  93.214  Extramural  Research 
Fiiciliiies  Construction  Projects.  National 
Institutes  of  Health.) 

Daied:  lanuary  9.  1995 
Susan  K.  Feldman: 
Committee  Managrrnvnt  Oflicer.  .V///. 
|FR  Do(    95-978  Filed  1-13-95.  B;45  ami 
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National  Center  for  Research 
Resources;  Notice  of  Closed  Meeting 


Dy  gi^  en 


Pursuant  I o 
Federal  Adv  i 
amended  (5 
is  hereby 
meeting: 

Name  of 
Review  Comn  i 

Dates  of 

Time:  6:30 

Place  of 
Hotel.  One 
Washington 

Scientific 
Ravmond  01 
tiealth. 
Bethesda.  ME 


Section  10(d)  of  the 
sory  Committee  Act,  as 
U.S.C.  Appendix  2),  notice 
of  the  following 


colnmittee:  Comparative  Mt»dicine 
ttee. 

ing:  February  26-28,  1<}95. 
m.-until  adjournment, 
mefeting:  One  Washington  Circle 
W  ishington  Circle,  NW  . 
X: 20037 
iew  administrator  Dr 
ill,  National  Institutes  of 
Westii'ood  Building,  room  10A16. 

20892.  Telephone;  (301)  .S94- 


Meet 


r  VI' 
>  ei 


7932 


such 


ci\ 


grant 

The  mee 
accordaiKC 
in  sec.  552b 
U.S.C.  Appl 
and  the  d 
confidentia 
property 
and  person^ 
individuals 
application! 
disclosore 
clearly  un 
personal 
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Primate 
Health.  HH$ 
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Fel<jn 
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Purpose/ag  tnda.  To  review  and  evaluate 
:  applicai  ions. 


ting' 


will  be  closed  in 
vith  the  provisions  set  forth 
c)(4)  and  552b(c)(6),  Title  5, 
cations  and/or  proposals 

1  could  reveal 
trade  secrets  or  commercial 
as  patentable  material 
information  concerning 
associated  with  the 
and/or  proposals,  the 
which  would  constitute  a 
w  irranted  invasion  of 
pri  vacy 

qf  Federal  Domestic 

rogram  Nos.  93.306, 
,  Animal  Sciences  and 
Resparch,  National  Institutes  of 
.) 
ni^ary  9,  1995 
an, 
nagement  Officer,  NIH. 
Filed  1-13-95.  8:45  anil 


n4O-0i-M 


National  Hejart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting  of  the 
National  Heart,  Lung,  and  Blood 
Advisory  C  >uncil 

Pursuant  lo  Public  Law  92-463. 
notice  is  he  •eby  given  of  the  meeting  of 
the  Nations  Heart,  Lung,  and  Blood 
Advisory  Oiuncil,  National  Heart,  Lung, 
and  Blood  Institute,  February  9-10, 
1995,  Natioial  Institutes  of  HeaUh,  9000 
Rockville  P  ke.  Building  31,  Conference 
Room  10,  B;thesda.  Maryland  20892. 

The  Coiir  cil  meeting  will  be  open  to 
the  public  c  n  February  9  from  9  a.m.  to 
approximately  3:30  p.m.  for  discussion 
of  program  lolicies  and  issues. 
Attendance  by  the  public  is  limited  to 
space  availi  ble. 

In  accort  mce  with  the  provisions  set 
forth  in  sec  ions  552b(c)(4)  and 
552b(r.)(6).  Title  5,  U.S.C,  section  10(d) 


JMI 


of  Public  Law  92-463.  the  Council 
meeting  will  be  closed  to  the  public 
from  approximately  3:30  p.m.  to  recess 
on  February  9  and  from  8:30  a.m.  to 
adjournment  on  February  10  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy 

Ms.  Terry  Long,  Chief, 
Communications  and  Public 
Information  Branch.  National  Heart. 
Lung,  and  Blood  Institute,  Building  31, 
Room  4A21,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892, 
(301)  496-4236,  will  provide  a  summary 
of  the  meetings  and  a  roster  of  the 
Council  members. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Dr.  Ronald  G,  Geller,  Executive 
Secretary,  National  Heart,  Lung,  and 
Blood  Advisory^  Council,  Westwood 
Building,  Room  7A-17,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  (301)  594-7454,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837.  Heart  and  Vascular 
Diseases  Research,  93.838,  Lung  Diseases 
Research;  and  93.839.  Blood  Diseases  and 
Resources  Research,  National  In.stitutes  of 
Health.) 

Dated:  January  9. 1995. 
Susan  K,  Feldman, 
Committee  Management  Officer.  NIH. 
IFR  Doc.  95-980  Filed  1-13-95,  8:45  am] 

BILLING  CODE  4140-Ol-M 


National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Initial 
Review  Group  (IRG)  meetings: 

Name  of  IRG:  CIinif.al  Trials  Review 
Committer!. 

Date:  February  26-27, 1995 

Time:  7:00  p.m. 

Place:  Hyatt  Regency.  Bethesda,  Maryland. 

Contact  Person.  Dr  David  .Monsees,  Jr  , 
5333  Westbard  Avenue.  Room  550,  Bethesda, 
Maryland  20892.  (301)  594-7450. 

Purpose/Agenda:  To  review  and  eraliiale 
grant  applications. 


iVfj;ne  of  IRG:  Research  Training  Review 
Committee. 

Date:  February  25-28.  1995, 

Time:  7:30  p.m. 

Place:  Hyatt  Regency.  Bethesda,  Maryland. 

Contact  Person:  Dr.  Kathryn  Ballard.  5333 
Westbard  Avenue.  Room  550.  Bethesd.i, 
Maryland  20892,  (301)  594-74.50, 

Purpose/Agenda :  lo  review  and  ev^luui)' 
grant  applications. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4f  and  552btc)(6), 
Title  5,  U.S.C.  AppHcafions  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property- 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy, 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93  838,  Lung  Diseases 
Research,  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health.) 

Dated.  January  9.  1995. 
Susan  K,  Feldman, 
CominitteeManagement  Officer,  NIH. 
IFR  Doc.  9.5-981  Filed  1-13-95;  8:45  ani| 

BILLING  CODE  41 40-01 -M 


National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Meeting; 
Allergy,  immunology,  and 
Transplantation  Research  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Allergy,  Immunology,  and 
Transplantation  Research  Committee  on 
February  7-8,  1995,  at  the  Holiday  Inn 
Crowne  Plaza,  1750  Rockville  Pike, 
Rockville,  Maryland. 

The  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  9:30  a.m.  on 
February-  7  to  discuss  administrative 
details  relating  to  committee  business 
and  program  review,  and  for  a  report 
from  the  Director,  Division  of 
Extramural  Activities  which  will 
include  a  discussion  of  budgetary 
matters.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  clo,sed  to  the  public  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications  and 
contract  proposals  from  9:30  a.m.  until 
recess  on  February  7,  and  from  8:30  a.m. 
until  adjournment  on  February  8.  These 
applications,  proposals,  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  properly 


such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy 

Ms.  Claudia  Goad,  Committee 
Management  Officer,  National  Institute 
of  Allergy  and  Infectious  Diseases,  Solar 
Building,  Room  3C26,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  301-496-7601,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request, 
ludividuals  who  plan  to  attend  and 
iKted  a  special  assistance,  such  as  sign 
language  interpretation  or  other 
itMsonable  accommodations,  should 
contact  Ms.  Goad  in  ad\  ance  of  the 
iiu'Pting. 

Dr  Mark  L.  Rohrbaugh,  Scientific 
K«n  iew  Administrator,  Allergy, 
liiiiuimology  and  Transplantation 
Kt'st^arch  Committee,  NIAID,  NIH,  Solar 
Building,  Room  4C22,  Bethesda, 
Maryland  20892,  telephone  301-496- 
<)-*24,  will  provide  substantive  program 
information. 

'"•Ir.log  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Immunology,  Allergic: 
;i"H  Immunologic  Diseases  Research. 
N.itioiial  Instituies  of  Heulth.) 

Dated:  January  9.  1995. 
Susan  K.  Feldman, 
(."<  mmittee  Management  Officer,  NIH. 
TK  Doc.  95-982  Filed  1-13-95:  8:45  ani| 

BILLING  CODE  4140-01-M 


National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Meeting: 
Microbiology  and  Infectious  Diseases 
Research  Committee 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
tlir  Microbiology  and  Infectious 
Disf.nsps  Research  Committee.  National 
Institute  of  Allergy  and  Infectious 
Disciases.  on  February  9-10.  1995.  at  the 
Bethesda  Ramada,  Embassy  III  room, 
8400  Wisconsin  Avenue,  Bethesda, 
.Maryland. 

The  meeting  will  be  open  to  the 
[)ublic  from  8  a.m.  to  9  a.m.  on  February 
n.  t(i  discuss  administrative  details 
rvUiting  to  committee  business  and  for 
program  review .  Attendance  by  the 
i  .ihlic  will  be  limited  to  space  available. 

Ill  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
5S2b(c)(6),  Title  5,  U.S.C.  and  section 
in((i)  of  Public  Law  92-463,  the  meeting 
u  ill  be  closed  to  the  public  for  the 
ro'  jpw,  discussion,  and  evaluation  of 
individual  grant  applications  and 
contract  proposals  from  9  a.m.  until 
recess  on  February  9,  and  from  9  a.m. 


until  adjournment  on  February  10. 
These  applications,  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy 

Ms.  Claudia  Goad,  Committee 
Management  Officer,  National  Institute 
of  Allergy  and  Infectious  Diseases,  Solar 
Building,  Room  3C26,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  301-496-7601,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Goad  in  advance  of  the 
meeting. 

Dr  Gary  Madonna,  Scientific  Review 
Administrator,  Microbiology  and 
Infectious  Diseases  Research  Committee, 
NIAID.  NIH,  Solar  Building,  Room 
4C21,  Rockville.  Maryland  20892, 
telephone  301-496-3528,  will  provide 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.856.  Microbiology  and 
Infectious  Diseases  Research.  National 
Institutes  of  Health.) 

D.'ited:  January  9,  1995. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  95-983  Filed  1-13-95:  8:45  am) 

BILLING  CODE  4140-01-M 


National  Institute  of  Dental  Research; 
Notice  of  Closed  Meeting  of  the 
National  Institute  of  Dental  Research 
Special  Grants  Review  Committee 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  heberby  given  of  the  following 
meeting: 

Name  of  Committee  National  Institute  of 
Dental  Research  Special  Grants  Review 
Committee. 

Date  Febmary  21-23,  1995 

Time  8:30  a.m.  to  Adjournment. 

Place  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center,  Bethesda.  Maryland 
20814 

Contact  Person  Dr  William  Gartland. 
Scientific  Review  Administrator,  NIDR 
Sjjecial  Grants  Review  Committee,  Natcher 
Building,  Room  4AN-38E.  Bethesda.  MD 
20892, (301)  594-2372 

Purpose/Agenda  To  review  and  evaluate 
grant  applications  and/or  contract  proposals. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 


in  sec.  552b(c)(4)  and  552b{c)(6),  Title  5, 
U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93  121.  Dental  Researc  h 
Institute:  National  Institutes  of  Health.  HHS) 

Dated.  January  9.  1995 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH 
IFR  Doc  95-984  Filed  1-13-95.  8:43  am) 

BILUNG  CODE  4140-01-M 


National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases, 
Meeting  of  the  National  Diabetes  and 
Digestive  and  Kidney  Diseases 
Advisory  Council  and  Its 
Subcommittees 

Pursuant  to  Pub.  L.  92—163,  notice  is 
hereby  given  of  a  meeting  of  the 
National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  Council  and 
its  subcommittees.  National  Institute  of 
Diabetes  and  Digestive  and  Kidney 
Diseases,  on  February  15-16,  1995  The 
meeting  of  the  full  Council  will  be  open 
to  the  public  Februan,-  15,  from  8:30 
a.m.  to  12  noon  and  again  on  February 
16,  from  10  a.m.  to  1  p.m..  Conference 
Room  10,  Building  31,  National 
Institutes  of  Health,  Bethesda, 
Maryland,  to  discuss  administrative 
details  relating  to  Council  business  and 
special  reports.  The  following 
subcommittee  meetings  will  be  open  to 
the  public  February'  15  from  1  p.m  to 
2  p.m.:  Diabetes,  Endocrine  and 
Metabolic  Diseases  Subcommittee 
meeting  will  be  held  in  Conference 
Room  10,  Building  31,  Digestive 
Diseases  and  Nutrition  Subcommittee 
meeting  will  be  held  in  Conference 
Room  7,  Building  31,  and  Kidney, 
Urologic  and  Hematologic  Diseases 
Subcommittee  meeting  will  be  held  in 
Conference  Room  9,  Building  31 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  yvith  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5.  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92—463.  the  meetings  of  the 
subcommittees  and  full  Council  will  be 
closed  to  the  public  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  The  following 
subcommittees  will  be  closed  to  the 
public  on  February- 15.  from  2  p.m  to 
5  p.m.  Diabetes,  Endocrine  and 
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.  The  full  Council  meeting 
on  February  16.  from  8:30 
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pri  vacy. 
fv  rther  information,  ami  for 
ivho  plan  to  attend  and 
assistance  such  as  sign 
ni  erpretation  or  other 
i  ccommodations,  please 
'  Valter  Stolz,  Executive 
rational  Diabetes  and 

Kidney  Diseases  Advisory 
NiDDK.  Natcher  Building. 
.  Bethesda,  Maryland 
594-8834,  at  least  two 
to  the  meeting. 

upon  request,  a  summary 
i  ng  and  roster  of  the 
^  be  obtained  from  the 
/lanagement  Office.  NIDDK, 
Room  9A07.  National 
Heath,  Bethesda.  Maryland 
496-6623 

era!  Domestic  Assistan«.e 
)3. 847-849,  Diabetes.  Eiidotrine 
Diseases:  Digestive  Diseases 
and  Kidney  Diseases,  I'rology 
Research.  Nation.-il  Institutes 

lantjary  9,  1M.5 
Fel  tman. 
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nagement  Officer,  Nlli 
Filed  1-13-0.'i;fl:4.Sanil 
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National  In  ititute  of  Environmental 
Health  Sciences;  Notice  of  Meeting  of 
Board  of  Scientific  Counselors,  NIEHS 


van 
ifi: 


Pursuant 
hereby  giv 
of  Scienti 
February  2 
South  Cambus 
Facility.  n4:HS 
North  Caro 

This  metling 
public  fron 
4:00  p.m 
purpose  of 
the  organization 
researfih  in 
Biomathen^at 
February 
a.m.  to  12: 
presenting 
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to  Pub.  L.  92-463.  notice  is 
of  the  meeting  of  the  Board 
Counselors.  NIEHS, 
-28. 1995.  in  Building  101. 
Main  Conference 
,  Rasearch  Triangle  Park, 
ina. 

will  be  open  to  the 
approximately  8  30  am.  to 
February  27  for  the 
jresenting  an  overview  of 

and  conduct  of 
the  Statistics  and 
ics  Branch,  and  on 
from  approximately  8:1.j 
p.m.  for  the  purpose  of 
jn  overview  of  the 
and  conduct  of  resran:h  in 


(0 


the  Laboratory  of  Quantitative  and 
Computational  Biology  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(6)  of  Title  5  U.S. 
Code  and  sec.  10(d)  of  Pub.  L.  92-463. 
the  meeting  will  be  closed  to  the  public 
on  February  27  from  approximately  4:00 
p.m.  to  recess,  and  on  February  28  from 
1:00  p.m.  until  adjournment  for  the 
evaluation  of  the  above  programs, 
including  consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

The  Executive  Secretary,  Dr.  Carl 
Barrett.  Deputy  Director,  Division  of 
Intramural  Research,  NIEHS.  Research 
Triangle  Park,  NC  27709.  telephone 
(919)  541-3205,  will  furnish  a  meeting 
agenda.  Individuals  who  plan  to  attend 
and  need  special  assistance,  such  as 
sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Dated:  Januarv-  0.  199.5. 
Susan  K.  Feldman. 
Committee  Management  Officer,  SIH. 
IFR  Dor.  95-986  Filed  1-13-95;  8:45  ami 

BILLING  COOE  4140-01-M 


National  Institutes  of  Nursing 
Research;  Notice  of  Meeting:  National 
Advisory  Council  for  Nursing  Research 
and  its  Sutjcommittees 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meetings  of  the 
National  Advisory  Council  for  Nursing 
Research.  National  Institute  of  Nursing 
Research;  and  its  Subcommittees. 
February  10  and  14.  1995,  National 
Institutes  of  Health,  Bethesda, 
Maryland. 

Meetings  of  the  full  Council  and  its 
Subcommittees  will  be  held  at  times 
and  places  listed  below.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

The  full  Council  will  meet  in  open 
session  Februan,'  14.  Building  3lC, 
Conference  Room  6.  from  8:30  a.m.  to  2 
p.m.  Agenda  items  will  include:  the 
NINR  Director's  Report,  Statement  of 
Understanding,  an  intramural 
presentation.  NACNR  Subcommittee 
Issues,  Report  on  Reinventing 
government. 

Each  of  the  Subcommitti»es  listv!il 
below  will  be  held  by  tetephom, 
conference. 

The  Planning  Sulx  ommitfee  will  meet 
in  open  session  February  10,  Building 


31.  Conference  Room  5B03,  from  1:30 
p.m.  to  3  p.m.,  to  discuss  long-term  and 
strategic  planning  and  policy  issues. 

The  National  Nursing  Research 
Agenda  Subcommittee  will  meet  in 
open  session  February  10,  Building  31, 
Conference  Room  5B63,  from  4:30  p.m. 
t6  5  p.m.,  to  discuss  issues  related  to  the 
National  Nursing  Research  Agenda. 

The  Nursing  Resources  and  Health 
Policy  Subcommittee  will  meet  in  open 
session  February  10,  Building  31, 
Conference  Room  5B03.  from  1:30  p.m. 
to  3  p.m.  to  discuss  nursing  resource.>> 
and  health  policy  as  they  related  to 
nursing  science  and  the  achievement  of 
quality  and  effective  outcomes  in 
patient  care. 

In  accordance  with  the  provisions  s«'t 
forth  in  Sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.  Code  and 
Section  10(d)  of  Pub.  L.  92-463,  the 
meeting  of  the  Nursing  Research 
Subcommittee  February  10,  from  1030 
a.m.  to  12:30  p.m.,  will  be  closed  to  the 
public,  and  the  meeting  of  the  full 
Council  will  be  closed  on  February  10, 
from  2  p.m.  to  adjournment,  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications.  The 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as. patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  ^ 

Individuals  who  plan  to  atteml  anil 
need  special  assistance,  such  as  sign, 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Ernest  Marquez.  301-594- 
5965,  in  advance  of  the  meeting. 

Dr.  Ernest  Marquez,  Executive 
Secretary,  National  Advisory  Council 
for  Nursing  Research,  National  Institutes 
ofHealth,  Building  45.  Room  3AN.12. 
Bethesda,  Maryland  20892,  301-594- 
5965,  will  provide  a  summary  of  the 
meeting,  roster  of  committee  members, 
and  substantive  program  information 
upon  requests. 

(Calalog  of  Federal  Domestic  Assislnni.e 
Program  No.  93  361,  Nursing  Research. 
National  Institutes  of  Health.) 

Dated   lanuary  s),  1905. 
Susan  K.  Feldman, 
Committer  Mnnagoment  Officer.  NIU 
IFR  Doi;  9.5-987  Filed  1-1.3-95;  8:45  iiiul 
BILLING  COOE  4140-01-M 


National  Institute  on  Aging;  Meeting  of 
the  National  Advisory  Council  on 
Aging 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Council  on  Aging, 
National  Institute  on  Aging,  Febniar\'  2- 
3,  1995.  to  be  held  at  the  National 
Institutes  ofHealth.  Building  31. 
Conference  Room  10.  Bethesda. 
Maryland.  This  meeting  will  Ije  oi)en  to 
the  public  on  Thursday.  February  2. 
from  8:00  a.m.  to  12:30  p.m.  for  a  status 
report  by  the  Director.  NLA,  a  report  on 
the  Behavioral  and  Social  Research 
Program;  a  report  on  the  Working  Group 
on  iVogram;  and  a  report  on  Training 
and  other  Extramural  Activities. 

The  meeting  will  be  open  again  on 
Friday.  February  3  from  8:30  a.m.  until 
adjournment  for  a  discussion  of  program 
policies  and  issues,  recent  legislation, 
and  other  items  of  interest;  a  report  on 
the  Advisory  committee  to  Director. 
NIH.  meeting;  and  a  report  on  the  NIA 
Epidemiology.  Demography  and 
Biometry  Program.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(r)(6). 
Title  5,  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463.  the  meeting  of  the  Council  will 
he  closed  to  the  public  on  Thursday. 
February  2  from  1:30  p.m.  to  recess  for 
ihe  review,  discussion  and  evaluation  of 
grant  applications.  The  applications  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosiu^e  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Ms.  June  McCann.  Committee 
Management  Ofiicer  for  the  National 
Institute  on  Aging,  National  In.stilutes  of 
Health,  Gateway  Building,  7201 
\Vi.sc;onsin  Avenue.  Suite  2C21R. 
Bethesda.  Mar\land  20892  (301/4'J6- 
9:i22).  will  provide  a  summary  of  the 
meeting  and  a  rosier  of  committee 
members  upon  request. 

Individuals  who  plan  to  attend  and 
:ie(^d  special  assistance,  such  as  sign 
language  interprf^tation  or  other 
reasonable  accommodations,  should 
contact  Ms.  McCann  at  (301)  49ti-9322. 
in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Asslstaim- 
Program  No.  93.866,  Aging  Research. 
National  Institutes  of  Health). 

Dated:  Januan,  9.  1995. 
Susan  K.  Feldman. 
Committee  Management  Officer.  Sill 
IFR  Doc.  9,5-988  Filed  1-13-95.  8:45  am! 
SILLING  COOE  4140-01-M 


National  Library  of  Medicine;  Meeting 
of  ttie  Literature  Selection  Technical 
Review  Committee 

Pursuant  to  Pub.  L.  92-463,  ni)tic(!  is 
hereby  given  of  a  meeting  of  the 
Literature  Selection  Technical  Review 
Committee,  National  Library  of 
Medicine,  on  February  23-24.  1995, 
convening  at  9  a.m.  on  F"(!bruary  23  and 
at  8:30  a.m.  on  February  24  in  the  Board 
Room  of  the  National  Library  of 
Medicine.  Building  38.  800(1  Rockville 
Pike.  Bethesda,  Maryland. 

The  meeting  on  February  23  will  be 
open  to  the  public  from  9  a.m.  to 
approximately  10:30  a.m.  for  the 
discussion  of  admini.strative  reports  and 
program  developments.  Attendance  by 
the  public  will  be  limited  to  spa<:p 
available.  Individuals  who  plan  to 
attend  and  need  special  assistanc;e,  such 
as  sign  language  interpretation  or  other 
reascmable  accommodations,  should 
contact  Mrs.  Lois  Ann  Colaianni  at  301- 
496-()921  two  weeks  before  the  meeting. 

In  accordance  with  provisions  .s«^t 
forth  in  sec.  552b(c)(9)(B).  Title  5. 
U.S.C;.,  Pub.  L.  92-463.  the  metiting  will 
be  closed  on  February  23  from  10:30 
a.m.  to  approximately  5  p.m.  and  on 
February  24  flrom  8:30  a.m.  to 
afljouniment  for  the  review  antl 
(lisi:ussion  of  individual  journals  as 
potential  titles  to  be  indexed  by  the 
National  Library  of  Medicine.  The 
presence  of  individuals  associateil  with 
thes«!  publications  could  hinder  fair  and 
open  discussion  and  evaluation  of 
individual  journals  by  the  Committ-H' 
members. 

Mrs.  Lois  Arm  Colaianni.  S{:ieutific 
Review  Administrator  of  the  Committc*'. 
and  Associate  Director,  Library 
Operations,  National  Library  of 
Medicine.  8600  Rockville  Pike, 
Bethesda.  Maryland  20894.  telephone 
number  301-496-6921.  will  provide  .i 
sununary  of  the  meeting,  rosters  of  the 
committee  members,  and  other 
information  pertaining  to  the  mei'tini;. 

!)i.;.-(i.  liiiiuary  9.  1905 
Susan  K.  Feldman. 
l^ciiiniittee Mnnagemcnt  Ol'ut r.  .\IH 
[IK  Doc.  <).5-9H9  Filed  1-13-05:  845  .i;i-.l 
BILLING  COOE  414^-01-M 


Division  of  Research  Grants;  Closed 
Meetings 

Pursuaiit  to  Section  10((1)  of  the 
federal  .\dvisory  Conmiittee  Act.  as 
.imended  (5  U.S.C.  Appendix  2).  notit.e 
is  herein  given  of  the  following  Divisiim 
of  Kesean:h  Grants  Special  Emphasis 
Panel  (SEP)  meetings. 

Purpose'Agenda  To  revie-w  iiiiiLvidual 
(zriiiit  applications 


Name  of  SEP:  Multidisc  iplinary  Sciences 

Date:  February  4.  1995. 

Time:  8:00  a.m. 

Place:  Embassy  Suites.  Washington.  DC 

(<)ntac  t  Person:  Dr  Eileen  Bradley. 
Sc:ientirir  Review  Administrator.  5333 
Wistliard  Ave  .  Room  2 A 10.  Bethesda.  MT> 
20892.  (.301)  594-7188. 

Name  of  SEP-  Multidisciplinar\-  Srienci-s 

Date:  Febr\iar>-  5.  1995 

Time;  8:00  p.m. 

Place:  Holiday  Inn.  Chevy  Chase.  MD 

Contact  Person.  Dr  Lee  Rosen.  Scienlifa 
Review  Administrator.  5333  Wt«itbard  Ave 
Room  2Alin.  Bethesda,  MD  20892.  (301) 
594-7276. 

The  meetings  will  be  closeil  in 
accordance  with  the  provisions  s«!t  forth 
in  sec.  552b(c)(4)  and  552b(c)((i).  Title  5. 
U.S.C.  Applications  and/or  propf)sals 
and  the  discussions  could  revea! 
confidential  trade  secrets  or  conunercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  tlie 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy 

(("atalog  of  Federal  Domestic  Assistant  e 
Program  Nos.  93.306.  93.333.  93  337.  93  30 1- 
93.396.  93  837-93  844.  93  84;i-93.K7H. 
93.892.  93  893.  National  Institutes  of  H.-;iIth. 
HHS) 

Dated:  l.inuan  9.  1995. 
Susan  K.  Feldman. 
Ctimmitlee  Mana^ment  Offirrr.  SIH. 
IFR  !)(M  .  '15-990  Filed  1-13-95.  8:45  .unl 
BILLING  COOE  4140-01-M 


Division  of  Research  Grants;  Closed 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisor%'  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  niiti«.e 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose 'Agenda  To  wvimv  iiidividuul 
j;rant  applirations. 

Nameof  SKP-  Biological  and  l»hvsiii!iixii.il 
.S<  ien<  PS. 

Dale:  leuruary  7   1995 

Time:  3:00  p.m. 

Plai  e:  Holiday  Inn.  Bethes<l.t.  Ml) 

Cortact  Person.  Dr.  Dennis  I,eszt^\!.ski. 
.Si  !ei-.;ifi(  Review  Admin..  5333  Westbarii 
.vve  .  Room  210.  Bethesda.  MD  20892.  (301 ! 
.594-7218. 

Name  of  SLP-  Clinical  Sciences 

Dale  Feliruan.  9.  1995. 

Time:  8:0(1  a.m. 

Pluie-  .\meriia  Inn.  Bethesda.  \t1). 

Contact  Person.  Dr  Fred  Manizzi 
Si  ieniific  Review  .Admini'stratui.  5.)  iJ 
VVeslhard  .\\e  .  Room  205.  Hethi-si!.i   \V) 
20892.  (301)  594-7278 

.Name  of  SEP-  Clinira!  S<  iriii  cs 

Date  Frbruary  17.  1<>95 

Time:  9:.30  a.m. 
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Place:  Ami  irica  Inn,  Bethesda,  MD. 

Contact  Pe  rson:  Dr.  Fred  Marozzi, 
.Scientific  Renew  Administrator,  5333 
Westbard  Av  e..  Room  205.  Bethesda,  MI3 
20892.(301)594-7278. 

The  meel  ings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  5521  (c)(4)  and  552b(c)(6).  Title  5. 
U.S.C.  App  ications  and/or  proposals 
and  the  dis  :ussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  su  ch  as  patentable  material 
and  person  d  information  concerning 
individuals  associated  with  the 
applicatior  s  and/or  proposals,  the 
disclosure  )f  which  would  constitute  a 
clearly  unv  arranted  invasion  of 
personal  pi  ivacy. 

(Catalog  of  F  jderal  Domestic  Assistance 
Program  No! .  93.306,  93  333,  93.337,  93  393- 
93.396,  93.8  17-93.844.  93.846-93.878, 
93.892,  93.8^3,  National  Institutes  of  Health. 
HHS). 

Dated:  JanLar>  3,  1995. 
Susan  K.  Fe  dinan. 
Commit  lee  .>  Management  Officer,  \IH. 
jFR  Doc.  94-  991  Filed  1-13-94;  8:45  ami 
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Social  Security  Administration 


1994—1 
Security; 


99  > 


Advisory  Council  on  Social 
Meeting 


AGENCY: 
HHS. 
ACTION:  N 


Social  Security  Administration, 
ice  of  public  meeting. 


199) 


SUMMARY: 
Federal  Aclvisory 
notice  announces 
1994— If 
Security  (t 
DATES: I 
5:00  p.m 
ADORESSESI: 
1143  New 
Washington 
0800. 


FOR 

mail — Dan 

Advisor>' 

Room  624l) 

Building, 

SW 

telepho: 

telefax — I 


1.  Purpose 

Under 
Security 
Health  anc 
Secretary) 
years.  The 
affecting 
Survivors 


JMI 


accordance  with  the 

Committee  Act.  this 
a  meeting  of  the 
Advisory  Council  on  Social 
le  Council), 
an  larv  27.  1995.  8:30  a.m.  to 


The  Sheraton  City  Centre. 
4ampshire  Avenue.  N.VV., 
D.C.  20037, (202)  775- 


FURTHlR  INFORMATION  CONTACT:  By 
VVartonick.  1994—1995 
(Jouncil  on  Social  Security. 

Hubert  H.  Humphrey 
ioO  Independence  Avenue. 
Wash  ngton.  DC  20201;  By 
ne-(-(202)  205-4861;  By 
205^879. 


(2  02) 


SUPPLEMEh  TARY  INFORMATION: 


706  of  the  Social 
(the  Act),  the  Secretary  of 
Human  Services  (the 
appoints  the  Council  every  4 
Council  examines  issues 

Social  Security  Old-Age. 
and  Disabilitv  Insurance 


s(  ction 
Act 


t  le 


(OASDI)  programs,  as  well  as  the 
Medicare  program  and  impacts  on  the 
Medicaid  program,  which  were  created 
under  the  Act. 

In  addition,  the  Secretary  has  asked 
the  Council  specifically  to  address  the 
following: 

•  Social  Security  financing  issues, 
including  developing  recommendations 
for  improving  the  long-range  financial 
status  of  the  OASDI  programs; 

•  General  program  issues  such  as  the 
relative  equity  and  adequacy  of  Social 
Security  benefits  for  persons  at  various 
income  levels,  in  various  family 
situations,  and  various  age  cohorts, 
taking  into  account  such  factors  as  the 
increased  labor  force  participation  of 
women,  lower  marriage  rates,  increased 
likelihood  of  divorce,  and  higher 
poverty  rates  of  aged  women. 

In  addressing  these  topics,  the 
Secretary  suggested  that  the  Council 
may  wish  to  analyze  the  relative  roles  of 
the  public  and  private  sectors  in 
providing  retirement  income,  how 
policies  in  both  sectors  affect  retirement 
decisions  and  the  economic  status  of  the 
elderly,  and  how  the  disability 
insurance  program  provisions  and  the 
availability  of  health  insurance  and 
health  care  costs  affect  such  matters. 

The  Council  is  composed  of  12 
members  in  addition  to  the  chairman. 
Robert  Ball,  Joan  Bok,  Ann  Combs. 
Edith  Fierst,  Gloria  Johnson.  Thomas 
Jones,  George  Kourpias,  Sylvester 
Schieber,  Gerald  Shea.  Marc  Twinney. 
Fidel  Vargas,  and  Carolyn  Weaver.  The 
chairman  is  Edward  Gramlich. 

The  Coimcil  met  previouslv  on  June 
24-25  (59  FR  30367).  July  29.'  1994  (59 
FR  35942).  September  29-30  (59  FR 
47146).  October  21-22  (59  FR  51451), 
and  November  18-19  (  59  FR  55272) 

II.  Agenda 

The  following  topics  will  be 
presented  and  discussed: 

•  Trends  and  Issues  in  Retirement 
Savings; 

•  Assumptions  and  Methods  used  in 
projecting  the  financial  status  of  the 
Social  Security  Trust  Funds. 

The  meeting  is  open  to  the  public  to 
the  extent  that  space  is  available. 
Interpreter  services  for  persons  with 
hearing  impairments  will  be  provided. 
A  transcript  of  the  meeting  will  be 
available  to  the  public  on  an  at-nost-of 
duplication  basis.  The  transcript  can  be 
ordered  from  the  Executive  Din^ctor  of 
the  Council. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.802,  Social  Security- 
Disability  Insurance;  93.803.  So<;ial  Se<  urity- 
Retirement  Insurance;  93.805,  Social 
Securitv-Survivors  Insurance.) 


Dated:  J.inuary  10.  10Q5 
David  C.  Lindeman. 
Execu  live  Director.  J  9'J-l—l  095  Advisory 
Council  on  Social  Security 
jFR  Doc.  95-1046  Filed  1-13-95;  8:45  am 
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Administration  for  Children  and 
Families;  Office  of  Refugee 
Resettlement 

Availability  of  Discretionary  Grants  To 
Promote  Increased  Placement  of  Newly 
Arrived  Refugees*  in  Preferred 
Communities,  To  Respond  to 
Unanticipated  Arrivals  or  Significant 
Increases  in  Arrivals  of  Refugees  to 
Communities  Where  Adequate  or 
Appropriate  Services  Do  Not  Exist,  or 
To  Strengthen  the  Role  of  Ethnic 
Community  National  or  Multi-State 
Organizations  To  Promote  Economic 
Independence  Among  Refugees  of 
Those  Ethnic  Groups 

AGENCY:  Office  of  Refugee  Resettlenipnl 
(ORR),  .•XCF.  DHHS. 
SUMMARY:  This  is  a  standing 
announcement  for  a  two-year  period 
from  date  of  application  It  makes  slight 
modifications  to  the  Categories  I  and  II 
grant  programs  published  in  the  Federal 
Register  on  May  18,  1994  (59  FR  25929) 
and  reinstates  as  Category  III  herein,  a 
grant  program  initiallv  published  in  the 
Federal  Register  on  July  8,  1991  (5b  FR 
30968).  This  announcement  supersedes 
all  prior  announcements.  The  three 
categories  are  as  follows. 

Category  1 — Preferred  Coivmunitie< 
To  promote  increased  placement  of 
arriving  refugees  in  "Preferred 
Communities"  where  refugees  have  the 
best  opportunities  to  achieve  early 
employment  and  sustain  economic 
independence  without  public 
assistance.  Preferred  communities 
should  have  a  history  of  low  welfare 
utilization  by  newly  arriving  refugees 
In  addition,  refugees  should  have  a 
favorable  earned  income  potential 
relative  to  the  cost  of  living  and  to 


•  In  hdJiiion  to  pnrsons  who  meet  .all 
requirements  of  45  CFR,  400.43.  eligibititv  tor 
refugee  social  services  also  includes:  (1)  Cubsii  .iiiii 
Haitian  entrants,  under  section  501  of  the  Rfif.it;nc 
tducalion  Assistance  .^cI  of  1980  (Pub.  L.  No.  'ily- 
422):  (2)  certain  .•\nierasians  from  Vietnam  who  .in- 
admitted  to  the  U.S.  as  immigrants  under  »ei  lion 
584  of  the  Foreign  Operations.  Export  Finajniiii;. 
and  Related  Hrograms  Appropriaiions  Art.  1988.  fis 
included  in  the  FY  1988  Continuing  Resolution 
(Pub.  L.  No.  100-202):  and  (3)  certain  Amerasiaii* 
from  Vietna.Ti.  including  U.S.  citizens,  under  titie 
II  of  the  Foreign  Operations.  Export  Financing,  and 
Related  Pmgrams  .-Sppropiiations  Act.  1989  (Pub.  L.- 
No.  100-401).  1990  (Pub.  L.  No.  101-167),  and  I'Wl 
(Pub.  L.  No.  101-513).  For  con\pnience,  tiic  ti'rni 
"refugee"  is  used  in  this  notice  to  encom|w,ss  ail 
su<  h  eligible  persons  unless  tlie  .'.pecific  i  onlPx: 
indii  aii's  olhorwiso. 


public  assistance  benefits  in  such 
communities.  Quality  of  life  and 
sociocultural  adjustment  factors  will 
also  be  considere<l.  Concurrently,  ORR 
seeks  to  decrease  placements  in 
communities  where  there  has  been  a 
history  of  extended  welfare  use.  Awards 
in  this  category  will  be  made  as 
Cooperative  Agreements. 

Category  2 — Unantiripated  Arrivals  or 
Significant  Increases  in  Arrivals  of 
Hefugees  to  Communities  ivbere 
Adequate  or  Appropriate  Services  do 
not  Exist:  To  provide  ser\'ices  to 
significant  numbers  of  rehigee  arrivals, 
who  were  previously  unanticipated,  in 
communities  that  are  unable  to  provide 
appropriate  services.  Such  eommunities 
must  demonstrate  a  specific  need  fur 
supplementation  of  available  resources 
for  such  populations.  The  arrivals  may 
be  new  populations  to  the  U.S.  or 
merely  new  to  the  location  requesting 
additional  resources.  Alternatively,  the 
arrivals  may  be  a  significant  and 
unanticipated  number  of  an  already 
existing  ethnic  group  in  the  community 
Awards  in  this  category  will  be  grants 
and  not  Cooperative  Agreements. 

Category  3 — Support  for  Ethnic 
Community  Organizations:  To 
strengthen  the  role  of  ethnic 
community-based  national 
organizations  and  acknowledged  etlinic: 
leadership  of  refugee  communities. 
ORR"s  goal  is  to  help  maintain  a 
national  network  of  ethnic  community- 
based  organizations  as  a  vehicle  for 
communities  to  organize  their  collective 
resources  to  promote  refugee 
romtnunity  building,  to  provide 
leadership  in  domestic  refugee 
resettlement  issues,  to  provide 
rt^presentation  of  the  communities,  and 
to  serve  as  partners  with  ORR  in 
developing  strategies  to  articiUate  anil 
address  the  needs  of  the  communit  es. 

Projects  and  services  allowed  un-ler 
this  announcement  are  dt;s<:ribed  ir 
Sections  I,  II.  and  III  lieiow.  The 
application  must  .state  sperificallv  for 
which  (if  the  three  \\\ws  nf  projects  the 
application  is  being  submitted. 

.^vvards  for  Preferred  Communities 
will  be  for  one-year  budget  periods, 
although  project  period*,  may  he  for  up 
to  three  years. 

Applications  for  coi^.tinuation  grants 
to  extend  activities  funded  bp>  ond  the 
one-year  budget  period  will  be 
entertained  in  subsequent  years  on  <i 
ncmrompetitive  basis,  subject  to 
availability  of  funds,  timely  and 
successful  completion  of  activities 
during  the  budget  pericxl.  and  ACF"s 
determination  that  such  continuations 
would  be  in  the  be?t  interest  of  the 
( iovomment. 


Awards  for  Unanticipated  Arrivals 
will  be  for  a  single  17-month  budget 
period.  Applicants  should  view  these 
resources  as  a  lemporar\'  solution  to  an 
emergency  created  by  unanticipated 
arrivals.  ORR  expects  that  by  the  end  nf 
one  project  period.  States  will  have 
inrorptiratetl  services  for  these 
j)articular  refugees  into  their  refugee 
services  network,  which  is  funded  bv 
formula  social  service  dollars. 

I'roj(>ct  periods  for  Ethnic  Community 
Organizations  will  be  for  two  years. 
-Applications  for  continuation  grants  to 
extend  at:tivities  beyond  the  first  \ear 
budget  period  will  be  entertained  for  a 
second  year  of  funding  on  a 
noncompirtilive  basis,  subject  to 
availability  of  funds,  timely  and 
successful  completion  of  activitie.s 
during  the  budget  period,  and  ACF's 
determimition  that  such  continuations 
would  be  in  the  be.st  interest  of  the 
Government. 

AVAILABLE  FUNDS:  In  FY  1995.  OKR 
expt!cts  to  make  individual  grant  awards 
in  amounts  ranging  from  520.000  to 
$150,000.  Amounts  in  subsequent  years 
will  depend  upon  the  availability  of 
fimding.  need,  and  the  best  interests  of 
the  Government.  Appro.ximately 
$400,000  will  be  available  for  awards  for 
Preferred  Communities.  $200,000  for 
Unanticipated  Arrivals,  and  S500.000 
for  lithnic  Community  Organizations. 

The  Director  reserves  the  right  tt) 
award  more  or  less  than  the  funds 
described  above  depending  upon  the 
quality  of  the  applications  or  such  other 
circum.stances  as  may  be  deemed  to  be 
in  the  b(»st  interest  of  the  Government. 

AUTHORIZATION:  Authority  for  this 
tctiviVv  is  contained  in  Section 
412(c)(lKA)  of  the  Immigration  and 
Nationality  Act.  which  authorizes  the 
Director  "to  make  grants  to,  and  ent(>r 
into' contracts  with,  public  or  private 
lionprofit  agencies  for  projfK:ts 
specifically  designed — *   *   *  (iii)  to 
provide  where  specific  r,e<?ds  have  lieen 
shown  and  recognized  by  the  Director, 
health  (including  mtmtal  health) 
.'services,  social  ser\ices.  education, il. 
and  other  services."  In  addition,  section 
412(a)(l)(B)-(C)  gives  the  Dirc-ctor  the 
responsibility  to  pnjmoie/encourage 
refugee  resettlement  in  communities 
where  the  prospM;ts  for  eivly  self- 
sufficiency  are  good  and  the  histf)r\  of 
welfare  utilization  is  low 

APPLICATION  SUBMISSION:  Fonns  and 
instructions  for  submitting  an 
application  may  be  ohtainetf  by 
contacting  the  Office  of  Refiigee 
Resettlement  at  the  address  below 
Applications  which  fail  to  .stipulate  the 
rritegor\-  for  which  funding  is  being 


sought  will  not  be  considered  for 
funding. 

An  original  and  two  copies  of  all 
applications  should  be  submitted  to: 
Administration  for  Children  and 
Families.  Division  of  Discretinnarv 
Grants.  370  L'Enfant  Promenade  SW  . 
Si.xth  Floor.  Washington.  DC  20447 
STANDING  ANNOUNCEMENT:  Tliis  is  a 
standing  announcement.  efTective  until 
canceled  or  modified  by  the  Director  of 
the  Office  of  Refugee  Resettlement.  As 
stated  in  die  March  18.  1994 
announcement  cited  above,  the  Director 
will  observe  closing  dates  for 
appHcations  in  Categories  I  and  II  of 
March  15.  July  15.  and  November  15  of 
each  year  There  will  be  a  single  annii.il 
closing  date.  March  1.  for  r^tegory-lll 
applications.  Applicants  should  spetifv 
the  categor\'  in  which  they  are 
submitting  an  application. 
FOR  FURTHER  INFORMATION  CONTACT; 

Preferred  Coiiiinunities.  Ms.  Martu 
Brenden. 

Unanticipated  Arrivals.  .Ms.  Judith 
May 

Ethnic  Community  Organizations  Ms 
Anna  Mary  Portz,  Office  of  Refugee 
Resettlement.  370  L'Enfant  Promenade 
SW..  Washington.  D.C.  20447. 
Telephone:  Ms.  Brenden  (202)  20.5- 
3589.  Ms.  Mav  (202)  205-3586,  Ms. 
Portz  (202)  401-1190 

I.  Category  1:  Preferred  Communities 

A  Purpose  and  Scope 

Through  this  notice,  successful 
applicants  will  receive  funds  to  be 
applied  toward  the  costs  ass(x:ialed  with 
resettling  refugees  in  preferred 
communities  and  reducing  the  numbers 
of  refugees  placed  in  high  impart  sitr>s 
To  be  considered  under  the 
announcement,  a  proposed  preferred 
community  would  need  to  receive  a 
minimum  of  100  refugees  annually 

Preferred  Community  sites  refer  to 
those  localities  where  refugees  have  the 
best  opportunities  to  achieve  early 
emploNTnent  and  sustain  ectmomic 
independence  without  public 
assistance.  Preferred  communities 
should  have  a  history  of  low  welf.ire 
utilization  by  newly  arriving  refugf-es. 
In  addition,  refugees  should  have  a 
favorable  earned  income  potential 
relative  to  the-cost  of  living  and  to 
liublic  assistance  benefits  in  such 
communiti*^.  These  communities 
should  also  have  a  moderate  cost  of 
living,  good  employment  opportunities 
in  a  strong  entry  lev(»l  labor  market, 
affordable  housing,  low  outmiqration 
rates  for  refugees,  religious  faciliti«\s — if 
important  tO  the  refugees — local 
community  support,  receptive  sthool 
enviroiaiieuts.  and  related  communitv 
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three  years.  This  announcement 
recognizes  that  increasing  resettlement 
in  specific  sites  will  not  be  reflected 
fully  in  the  ORR  formula  social  services 
awards  until  three  years  after  the 
placements.  For  this  reason,  services 
that  would  otherwise  be  provided 
through  the  State  formula  social  services 
allocations  may  be  included  in  the 
applications  to  this  announcement. 
Planning  to  assure  an  orderly  transition 
and  complement  of  services  must  be 
done  in  concert  with  the  State.  The 
applicant  shall  describe  and  document 
this  coordination  and  planning. 

C.  Eligible  Applicants 

Eligible  Applicants  are  public  and 
private  non-profit  agencies  which 
currently  resettle  newly  arriving 
refugees  under  a  Reception  and 
Placement  Grant  with  the  Department  of 
State  or  with  the  Department  of  Justice. 
This  announcement  is  restricted  to  these 
agencies,  because  placements  of  new 
arrivals  are  implemented  under  the 
terms  of  these  grants  and  no  other 
agencies  place  new  arrivals  or 
participate  in  determining  the  sites 
where  they  will  be  placed.  Applications 
shall  include  documentation  that  the 
applicant  is  a  recipient  of  a  Reception 
and  Placement  Grant.  Applications 
lacking  this  documentation  will  not  be 
considered. 

D  Allowable  Activities 

ORR  will  accept  applications  under 
this  announcement  for  the  costs 
incurred  in  diverting  new  refugee 
placements  from  one  area,  for  increasing 
placements  in  preferred  communities, 
for  ser\  ices  needed  for  the  increased 
placements  in  the  preferred 
communities,  for  the  planning  and' 
coordination  processes,  and  for  the 
national  and  local  program  management 
costs  associated  with  these  activities. 

E.  Application  Content 

In  preparing  the  application,  the 
applicant  must  include  the  following: 

1.  Description  of  the  proposed 
program.  Include  the  rationale  for  how 
the  program  will  meet  the  goals  of  this 
Notice:  the  increased  placement  of 
refugees  in  preferred  communities  and 
the  diversion  of  refugees  from 
communities  with  histories  of  extended 
use  of  welfare.  Description  should 
include  anticipated  improved 
resettlement  opportunities;  the 
employment  services  available  in  the 
new  location  including  those  to  be 
funded  under  this  grant,  if  awarded,  and 
the  cost  implications  in  both  the 
impacted  and  preferred  sites  for  the 
population  shifts  in  local  resettlement 
services. 


2.  A  description  of  sites  from  which 

placements  will  be  diverted  and  the 

rationale.  A  list  of  the  designated  and 

potential  sites  and  the  rationale  for  each 

site  with  respect  to  the  following 

criteria: 

— Local  community  support:  Show  by 
letters,  financial  and  in-kind 
donations,  news  clippings,  etc.  that 
the  community  supports  the 
placement  of  these  refugees  in  their 
area; 

—State  consultation:  Provide 
documentation,  e.g.  copies  of  letters; 
notes  of  planning/coordination 
meetings; 

— Evidence  of  availability  of  entry  level 
and  other  appropriate  employment 
opportunities:  e.g..  Letters  from 
employers  who  have  refugees  working 
for  them  and  would  hire  more; 

—History  of  low  out-migration  rates  for 
proposed  sites  (show  documentation 
for  the  last  two  years); 

— Moderate  cost  of  living:  Needs  and 
payments  standards  from  AFDC 
programs  from  the  state,  statements  of 
volag  affiliates,  statements  from 
refugees; 

— Low  welfare  grant  level  relative  to 
earnings  potential; 

— Qualified  staff:  give  job  description 
and  show  how  they  will  be 
linguistically  and  culturally 
appropriate  to  the  prospective 
refugee(s); 

— Affordable  housing:  provide  average 
rental  costs  for  apartments  of 
specified  number  of  bedrooms  and 
describe  access  to  and  distance  from 
services  and  potential  employment. 
3- A  description  of  the  caseload(s) 
(free  cases,  ethnicity,  new  or  existing 
ethnic  group,  etc.)  to  be  served,  what 
interventions  will  be  used  to  promote 
stability  of  placements,  proposed 
numbers,  proposed  placement  schedule, 
back-up  strategy  should  the  proposed 
placement  schedule  fail. 

4.  Budget,  including  line  items  and  a 
narrative  justification  for  each  line. 
Clearly  state  the  costs  for  national  and 
local  planning  and  project  coordination 
Discuss  relationship  between  costs 
proposed  for  this  grant  and  costs,  e.g.. 
for  services,  which  will  be  covered  by 
existing  refugee  or  mainstream  funding 
and  which  will  be  covered  by  this  grant. 

5.  A  description  of  the  national  and 
local  planning  process,  of  coalitions 
formed  to  support  the  new  placements, 
and  the  consultative  process  used  to 
support  the  implementation.  If  several 
local  agencies  are  planning  a 
coordinated  project,  e.g..  placing 
refugees  from  the  same  ethnic  groups  in 
the  same  designated  sites,  describe  the 
coordination  of  these  plans.  Include 


discussion  of  anticipated  outcomes  of 
the  placement  strategy  for  new  arrivals. 

6.  A  description  of  national/local 
project  management.  A  discussion  of  the 
project's  anticipated  outcomes,  e.g., 
employment  and  retention  rates,  welfare 
avoidance,  reductions,  and 
terminations.  Include  report  form  and 
narrative  outline  for  the  outcome 
measures  which  will  be  reported  to 
ORR.  These  must  include  the  increase 
in  placements  in  Preferred  Communities 
and  the  diversion  of  placements  from 
communities  where  there  is  a  history  of 
extended  welfare  use 

F  Review  Criteria 

Preferred  Communities  applications 
will  be  reviewed,  scored  and  ranked 
utilizing  the  following  criteria. 

1  Clarity  of  description  of  proposed 
program  and  soundness  of  rationale  for 
achieving  the  goals  of  the 
Announcement.  Reasonableness  of  cost 
implications  in  both  the  impacted  and 
preferred  communities.  Adequacy  of  the 
anticipated  improved  resettlement 
opportunities  as  well  as  the  diversion  of 
placements  from  sites  with  histories  of 
extended  welfare  usage.  Soundness  of 
refugee  social  services  in  the  new 
c:omniunity  and  choice  of  services  to  be 
funded  by  this  grant.  (20  Points) 

2  Clear  and  comprehensive 
description  of  the  preferred  sites 
proposed  in  terms  of  commmiity 
support.  Federal,  State/local 
government  consultation,  and  linkages, 
cost-of-living,  out-migration  history, 
housing,  and  employment  availability, 
welfare  grant  levels  relative  to  potential 
earnings,  and  quality  of  life  features, 
such  as  school  environment  and 
available  religious  facilities.  Adequacy 
of  description  of  sites  from  which 
refugees  will  be  diverted  and  the 
rationale  for  diverting  cases  from  them. 
(25  Point.s) 

li  Appropriateness  to  the  targeted 
population  of  the  proposed  shift,  and 
-Strategies  to  be  used  to  promote  stability 
of  placements.  (15  Points) 

4  Reasonableness  of  the  budget  and 
adequacy  of  line  item  narrative; 
coordination  of  these  grant  funds  with 
other  funds.  (15  Points) 

5  Adequacy  of  planning  process  and 
rrasonableness  of  anticipated  outcomes. 
(15  Points) 

b  Adequacy  of  national/local 
management,  including  objectives  and 
outcomes,  reporting  procedures, 
outcome  measures,  data  collection  and 
monitoring.  (10  Points) 


n.  Category  2:  Unanticipated  Arrivals 
or  Increases  in  Arrivals  of  Refugees  to 
Communities  Where  Adequate  or 
Appropriate  Services  Do  Not  Exist 

A.  Purpose  and  Scope 

This  grant  program  is  intended  to 
provide  an  emergency  response 
capability  by  funding  services  for 
unanticipated  new  arrivals  for  whom 
the  existing  service  system  cannot 
respond  adequately  because  available 
ORR  funding  is  already  committed.  It  is 
intended  to  enable  communities  to 
respond  to  the  following  situations:  (1) 
The  arrival  of  new  ethnic  populations  of 
refugees  and  entrants  in  communities 
where  the  existing  services  system  does 
not  have  appropriate  bi-lingual  capacity, 
or  where  the  arrivals  of  such 
populations  are  in  communities  where 
refugee  services  do  not  presently  exist, 
or  (2)  signifii.ant  increases  in  arrivals  of 
an  already  existing  ethnic  group  where 
the  existing  service  capacity  is  not 
sufficient  to  accommodate  them 
Applications  will  be  accepted  only  for 
proposals  of  ser\'ice  in  communities 
which  have  received,  or  expect  to 
receive,  minimally  100  or  more  persons 
annually  as  an  unexpected  population 
to  a  single  local  community  This  is  a 
minimum,  not  a  standard.  The 
reasonableness  of  the  proposal  will 
depend  on  the  number  of  unanticipated 
arrivals  relative  to  the  anticipated 
number  The  applicant  will  need  to 
establish  that  the  unanticipated  number 
is  significant  in  the  local  context  by 
docimienting  all  arrivals,  both 
anticipated  and  unanticipated. 
Applications  which  do  not  satisfactorilv 
document  all  arrivals  will  not  be 
considered. 

ORR  encourages  the  formation  of 
coalitions  of  organizations  which 
propose  to  serve  the  new  population(s) 
jointly,  but  only  one  agency  may  be 
designated  as  grantee,  and  that  agency 
will  be  responsible  for  administration  of 
the  project. 

As  noted  above,  grantees  should  view 
these  resources  as  a  temporary  solution 
to  the  challenge  of  program  transition. 
This  grant  program  is  intended  to 
supplement  a  State's  e.xisting  refugee 
services  network  by  responding  to 
unmet  needs  of  the  new  refugee 
populations,  with  the  expectation  that  a 
State  will  have  incorporated  services  for 
these  new  populations  into  their  refugee 
services  network,  funded  by  formula 
social  service  dollars,  by  the  end  of  the 
grant  project  period 

B  Eligible  Applicants 

Public  and  private  non-profit 
organizations  are  eligible  to  apply 


C.  Allowable  Sen'ices 

ORR  will  accept  applications  imdtT 
this  announcement  for  the  types  of 
activities  generally  funded  by  States 
under  their  social  services  formula 
allocation,  in  accordance  with  section 
412(c)(1)  of  the  Immigration  and 
Nationality  Act  for  refugee  social 
services.  In  general,  such  service 
categories  are  defined  as  employment 
ser\'ices.  language  services,  and  support 
services.  Applications  under  this 
section  should  contain  references  to 
provision  of  appropriate  bi-lingual  and 
bi-cultural  service  delivery-  and  the 
development  and  dissemination  of 
appropriate  orientation  materials. 
Ser\ices  provided  by  all  grantees, 
whether  private  or  public,  must  comport 
with  the  regulations  at  45  CFR 
400.147(b),  .150.  and  .153-156 
regarding  eligibility  for  services,  scope 
of  ser\'ices  and  priorities  for  services. 

D  Application  Content 

1.  A  description  of  the  applicant 
agency's  qualifications,  including  key 
personnel,  to  carry  out  the  proposed 
activities  for  the  target  population  to  be 
served. 

2.  A  discussion  of  the  characteristics 
of  the  target  population  and  the  needs 
which  cannot  be  addressed  with  the 
refugee  program  currently  in  existence 
in  the  community.  Include  a  letter  from 
the  sponsoring  national  voluntary 
agency  or  agencies  substantiating  that 
there  will  be  the  unanticipated  arrival  of 
at  least  100  or  more  refugees  or  entrants 
from  the  target  population. 

3.  A  description  of  the  planning 
process  used  in  developing  the 
proposal,  and  the  names  and  roles  of  the 
organizations  participating  in  this 
process,  as  well  as  the  roles  of  all 
organizations  which  will  be  involved  in 
ser\  ing  the  population. 

4.  A  description  of  the  strategy  to  be 
used  and  services  to  be  provided.  If  the 
proposal  was  developed  by  a 
consortium  or  other  combination  of 
entities,  the  role  of  each  must  be 
detailed.  The  applicant  must  describe 
the  specific  geographic  area(s)  and 
client  group(s).  Include  a  letter  from  the 
State  verifying  that  the  serxices  are 
needed,  not  currently  available  and  not 
fundable  from  e.xisting  resources,  and 
discussing  whether  the  State  intends  to 
integrate  these  services  into  the  State 
refugee  services  network. 

5  A  description  of  the  anticipated 
outcomes,  including  the  number  of  job 
placements  and  90-day  retentions;  and 
the  anticipated  cases  of  welfare 
avoidance,  reductions  and  terminations 

6.  A  management  plan  providing  for 
oversight,  monitoring,  and  submission 
of  reports. 
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III.  Catego  ry  3— Support  for  Ethnic 
ConununiQy  Organizatiens 

A.  Purposi  and  Scope 

The  piir  )ose  of  this  program  is  to 
assist  ethn  c  organizations,  comprised 
mainlv  of ;  efugees  or  former  refugees,  to 
conduct  m  ulti-State  or  national 
activities  \  ,hirh  address  issues  of 
communit  ,-building.  community  and 
family  stre  ngthening.  cultural 
adjustmen  ,  and  mutually  supportive 
activities  f.  mong  ethnic  organizations, 
such  as  in  ormation  exchange, 
leadership  training,  resource 
developmfnt,  and  building  volunteer 
networks. 

Responc  ents  to  this  program 
announce!  iient  will  be  of  two  general 
types: 


stration  that  the  planning 
ing  to  development  of  the 
appropriate.  (15  Points) 
n^riateness  of  the  strategy  and 
plan  in  meeting  the  needs  of 
opulation.  including  joint 
ivities  and  leveraging  of 
Refugee  Program  or  mainstream 
iders.  (20  Points) 
c^jriateness  of  the  anticipated 

15  Points) 
lacy  of  management  plan  (10 

Apprc  priatcness,  cost-effectiveness. 

reason  ableness  of  the  budget, 
ho  staffing  plan  and 
ins  of  key  personnel.  (15 


Establis|ied  national  ethnic 

s  which  propose  to  conduct 
ith  a  national  network  of 
cor^munity  organizations  as 
organizing  community 
Such  organizations  are 
i  to  work  as  partners  with 
leadership  training,  ethnic 
'  development,  public 
information  dissemination 
ethnic-fepecific  issues,  resource 


development,  including  translation  of 
ethnic-specific  publications,  and  the 
convening  of  national  or  regional 
meetings  around  issues  of  community 
concern,  and  family  strengthening/ 
cultural  adjustment  activities. 

Emerging  local  and  multi-Stale  (inter- 
state) organizations  which  seek  to 
develop  new  multi-State  or  national 
ethnic-specific  networks  or  expand 
existing  muUi-State  or  national 
networks  of  ethnic-specific  groups  for 
the  same  purposes  as  above.  Support  to 
a  local  organization  would  not  be 
provided  for  local  activities,  for  the  core 
costs  of  the  local  activities,  or  for  the 
costs  related  to  maintaining  a  local 
organization.  Funding  under  this 
announcement  is  reserved  for  the  costs 
associated  with  the  multi-State  or 
national  activities  described  herein. 

Organizations  meeting  the  criteria 
may  make  application  to  ORR  for  funds 
in  support  of  activities  described  herein. 
ORR's  intent  is  to  supplement  the 
funding  of  such  organizations  to  enable 
them  to  carry  out  these  activities.  These 
funds  may  not  be  used  for  capital 
equipment  purchase.  They  are  intended 
solely  to  cover  the  costs  to  tlie  grantee 
of  the  ethnic  community  network- 
building  and  sustaining  activities 
themselves. 

Applicants  should  undertake  a 
planning  and  consultation  process 
which  results  in  the  application, 
detaiUng  their  intent  and  capacity  to 
bring  togetlier  key  communities  and 
local  ethnic  leadership  to  work  on  vital 
issues  affecting  the  economic  self- 
support,  cultural  adjustment,  and 
community  and  family  strengthening  of 
refugees  who  share  the  same  ethnic 
heritage  and  culture. 

Applicants  must  demonstrate  a  need 
for  the  special  focus  of  their  proposed 
activities.  Applicants  should  relate  their 
project  goals  to  the  needs  which  they 
have  identified,  and  describe  objectives 
to  achieve  these  goals. 

Applicants  must  demonstrate  existing 
support  for  their  agency  by  community 
leaders  and  their  proposed  project  from 
a  muhi-State  or  national  base.  This 
support  should  extend  across  the  State 
lines  in  which  the  proposed  activities 
are  to  take  place. 

Applicants  must  give  assurance  that 
their  governing  bodies,  boards  of 
directors,  or  advisory  bodies  are 
representative  (but  not  necessarily 
entirely  constituted)  of  the  refugee 
communities  being  served  and  have 
both  male  and  female  representation. 

B.  Allowable  Activities 

Applicants  should  focus  on  activities 
that  coalesce  a  broad  group  of 
ethnically-related  communities  into  a 


multi-State  or  a  national  coalition  to 
achieve  stated  goals.  Allowable 
activities  include: 
— Ethnic  community  development; 
— Technical  assistance  to  local  ethnic 

organizations; 
— Pimlic  education, 

— Information  dissemination  on  ethnic- 
specific  issues; 
—Leadership  training, 
— Resource  development, 
— Convening  of  national  or  regional 
meetings  to  examine  issues  of  social 
adjustment  and  economic 
independence,  to  develop  consensus 
on  appropriate  actions  to  be  taken  .to 
reduce  welfare  dependency,  to 
promote  community  and  family 
strengthening  and/or  to  promote 
cultural  adjustment;  or 
—Development  or  translation  of  ethnic- 
specific  publications. 
Activities  should  be  designed  to 
supplement,  rather  than  to  supplant,  thf 
existing  array  of  rehigee  services 
available  in  the  community.  Proposed 
activities  should  be  ones  that  are  not 
normally  hnided  under  the  State  refugee 
program. 

Non-allowable  activities:  Funds  will 
not  be  awarded  to  applicants  for  the 
purpose  of  engaging  in  activities  of  a 
distinctly  political  nature,  activities 
designed  to  promote  the  preservation  of 
a  specific  cultural  heritage,  or  activities 
with  an  international  objective  (i.e. 
activities  related  to  events  in  the 
refugees'  country  of  origin). 

C.  Eligible  Applicants 

Eligible  applicants  are  public  or 
private  non-profit  organizations  and 
institutions.  If  an  applicant  represents  a 
consortium  (that  is,  the  applicant 
includes  other  types  of  agencies  among 
its  membership),  the  single  organization 
identified  to  be  the  grant  recipient  with 
primary  a<lministrative  and  fiscal 
responsibilities  must  be  a  non-profit 
organization 

D.  Application  Content 
Applications  for  Ethnic  Community 

Organizations  should  contain  the 
following  information 

1  A  discussion  of  the  national  or 
multi-State  focus  relevent  to  the  rehtgee 
ethnicity  which  the  applicant  seeks  to 
represent  or  serve,  and  an  analysis  of 
the  need  for  this  project  with  reference 
to  the  specified  population; 

2  A  statement  of  the  project  goals  and 

objectives; 

3  A  description  of  the  proposed 

activities,  plan  of  action,  timetable  for 
implementation,  scope  of  activities  (that 
is,  multi-State  or  national),  and 
anticipated  results  and  benefits  to  lo<;al 
communities; 


•4.  Description  of  multi-State  or 
national  community  planning  and 
support  to  work  collaboratively  on  the 
project.  If  the  project  is  designed  to 
enhance  ethnic  national  leadership,  the 
application  should  describe  how  leaders 
will  be  identified  and  how  ethnic 
communities  will  be  brought  into  the 
plan. 

5  A  description  of  the  agency's 
expertise  and  managerial  experience,  to 
include  an  organizational  plan, 
evidence  of  incorporation  as  a  nonprofit 
organization,  a  list  of  the  Board  of 
Directors,  a  discussion  of  how  directors 
are  chosen  and/or  a  copy  of  the  current 
by-laws. 

6  An  estimated  line  item  proposal 
budget,  with  a  justification  narrative 
detailing  how  the  applicant  arrived  at 
estimated  costs;  and  a  one  year 
organizational  budget  reflecting  all 
income,  income  sources,  and  expenses, 
or  the  organization's  most  recent  audit 
and/or  annual  financial  report 

E  Review  Criteria 

Applications  will  be  reviewed  against 
the  following  criteria: 

1  Degree  to  which  the  applicant 
understands  the  focus  and  need  of  the 
relevent  ethnic  group,  as  evidenced  by 
the  discussion  presented.  (10  points) 

2  Appropriateness  of  goals  and  the 
extent  to  which  there  are  measurable 
objectives  of  the  project.  (15  points) 

3.  Clarity  and  appropriateness  of  the 
project  design,  plan  of  action  and 
timetable  for  implementation,  and 
likelihood  that  proposed  activities  and 
results  will  benefit  the  community  (35 
points) 

4.  Evidence  of  community 
involvement  in  the  project  planning, 
suitable  identification  of  project  leaders 
as  appropriate,  and  support  for  the  plan 
of  action.  (15  points) 

5  Applicant's  expertise  and 
management  capacity  including 
organizational  history  and  performance 
track  record.  (15  points) 

6.  Appropriateness  and 
reasonableness  of  budget  in  relation  to 
proposed  activities  and  in  relation  to 
organization's  overall  income  expense 
ratio. 

IV.  Administrative  Requirements 

A.  Availability  of  Application  Forms 

Federal  forms  necessary  for 
submission  of  an  application,  as 
described  below,  are  available  at  most 
local  libraries  and  Congressional  District 
Offices  for  reproduction.  If  copies  are 
not  available  at  these  sources,  thev  may 
be  obtained  by  writing  or  telephoning 
the  following  office:  Office  of  Refugee 
Resettlement,  370  L'Enfant  Promenade 


SVV.,  Washington,  D.C.  20447. 
Telephone:  (202)  401-9251 

B  Application  Format  and  Procedures 

Applicants  requesting  financial 
assistance  for  a  non-construction  project 
must  file  the  Standard  Form  424B. 
"Assurances:  Non-Construction 
Programs."  Applicants  must  sign  and 
return  the  Standard  Form  424B  with 
their  applications. 

Applicants  must  provide  a 
certification  concerning  Lobbying  Prior 
to  receiving  an  award  in  excess  of 
5100,000.  applicants  shall  furnish  an 
executed  copy  of  the  lobbying 
certification.  Applicants  must  sign  and 
return  the  certification  with  their 
applications. 

Applicants  must  make  the  appropriate 
certification  of  their  compliance  with 
the  Drug-Free  Workplace  Act  of  1988 
By  signing  and  submitting  the 
applications,  applicants  are  providing 
the  certification  and  need  not  mail  back 
the  certification  with  the  applications. 

Applicants  must  make  the  appropriate 
certification  that  they  are  not  presently 
debarred,  suspended  or  otherwise 
ineligible  for  award.  By  signing  and 
submitting  the  applications,  applicants 
are  providing  the  certification  and  need 
not  mail  back  the  certification  with  the 
applications. 

Copies  of  the  certifications  and 
assurance  are  located  at  the  end  of  this 
announcement. 

Any  non-profit  organization 
submitting  an  appUcation  must  submit 
proof  of  its  non-profit  status  in  its 
application  at  the  time  of  submission. 
The  non-profit  agency  can  accomplish 
this  by  providing  a  copy  of  the 
applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-e.xempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  code  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  and  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

C.  Deadlines 

1  Applications  will  be  considered  to 
have  met  the  announced  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date  at  the  address  specified  in  this 
announcement,  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  by  the  granting  agency. 
Administration  for  Children  and 
Families  (ACF),  in  time  for  the 
independent  review  (Applicants  must 
be  cautioned  to  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  to 
obtain  a  legibly  dated  receipt  from  a 


commercial  carrier  or  U.S.  Postal 
Service.  Private  Metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing.) 

2  Applications  which  do  not  meet  the 
criteria  in  paragraph  1.  of  this  section 
are  considered  late  applications.  The 
ACF  shall  notify  each  late  applicant  that 
its  application  will  not  be  considered  in 
the  current  competition. 

3  The  ACF  may  extend  the  deadline 
for  all  applicants  because  of  acts  of  God 
such  as  floods,  hurricanes,  etc..  or  when 
there  is  a  widespread  disruption  of  the 
mails.  However,  if  the  ACF  does  not 
extend  the  deadline  for  all  applicants,  it 
may  not  waive  or  extend  the  deadline 
for  any  applicant. 

4  Once  an  application  has  been 
submitted,  it  is  considered  as  final  uiul 
no  additional  materials  will  be  accepted 
by  ORR.  An  application  with  an  originil 
signature  and  two  copies  is  required 
.Applications,  if  mailed,  should  bo 
addressed  to-  Department  of  Health  and 
Human  Services.  Administration  for 
Children  and  Families.  Division  of 
Discretionary  Grants,  370  L'Enfant 
Promenade  SW  .  Washington.  DC. 
20447 

The  application  should  reference  this 
program  announcement.  Hand  delivered 
applications  are  accepted  during  the 
normal  working  hours  of  8:00  a.m.  to 
4:30  p.m  ,  Monday  through  Friday,  on 
or  prior  to  the  established  closing  date 
at-  Administration  for  Children  and 
Families.  Division  of  Discretionary 
Grants.  6th  Floor.  ACF  Guard  Station. 
901  D  Street.  SW  .  Washington.  DC 
20447 

V.  Intergovernmental  Review 

This  program  is  covered  by  Executive 
Order  12372.  ■Intergovernmental 
Review  of  Federal  Programs,"  and  43 
CFR  Part  100.  "Intergovernmental 
Review  of  Department  of  Health  and 
Human  Services  Programs  and 
Activities."  Under  the  Order,  States  may 
design  their  own  processes  for 
reviewing  and  commenting  on  proposed 
F"ederal  assistance  under  covered 
programs. 

All  States  and  Territories  except 
.■\labama.  Alaska.  Colorado. 
Connecticut,  Hawaii.  Idaho.  Kansas, 
Louisiana.  Minnesota.  Montana. 
Nebraska,  Oklahoma.  Oregon. 
Pennsylvania.  South  Dakota.  Virginia. 
Washington,  American  Samoa  and 
Palau  have  elected  to  participate  in  the 
Executive  Order  process  and  have 
established  Single  Points  of  Contact 
(SPOCs).  Applicants  from  these 
nineteen  jurisdictions  need  take  no 
action  regarding  Executive  Order  12372 
.'\pplicants  for  projects  to  be 
administered  by  Federally-recognized 
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correspondence  shall  be 
to  the  Department  of  Health 
Services.  Admini.str.ition  for 
i  nd  Families,  Division  of 
ion  iry  Grants,  370  L"Enfant 
S.VV..  Washington.  D.C. 


in  i 


J 


ffKJ 


ion  irv 


nunt 


The  final  Financial  and  Program 
Progress  Reports  shall  be  due  90  days 
after  the  project  expiration  date  or 
termination  of  grant  support. 

ORR  expects  grantees  to  maintain 
adequate  records  to  track  and  report  on 
project  outcomes  and  expenditures  by 
budget  line  item. 

The  following  certifications  are 
attached:  Drug- Free  Workplace, 
Debarment,  and  Anli-Lobbying. 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  assigned  to 
this  announcement  is  93.576. 

Ddled.  January  3.  199.S. 
Lavinia  Liinun, 
Director.  Office  of  Hefugut-  H,^,-i:!t':jii'iil 

Appendix  A 

Executive  Ordor  ti>372—iiiaie  Siiifile  Points 
i){  Contact 

Arizonn 

.Vlrs.  lanici'  Dunn,  Atl:i:  Ari/.ona  Stale 
Clearinghouse ,  3800  N.  Ccnira!  Avenue. 
14th  Floor.  Phoenix,  .^^izuna  «.*>012, 
Telephone  ('i02)  280-1315 

Arkansas 

Ms.  Trai.ie  L  Copeland  Manager,  Slile 
Clearinghouse.  Office  of  lntert>ov«;rnniental 
Serv.  ice.  Department  of  fc'inani.e  and 
Administration.  P.O  Box  3278,  l.iltle  Ro.  k, 
.Arkansas  72203,  Telephone  (.SOI)  r.82- 
1074 

tAi]ifornin 

Mr  Glenn  Siober,  Grants  Coordinator,  OtTire 
of  Planning  and  Research.  14()0lenth 
.Street,  ,Sai:rainenlo.  C^lifomi.i  9.=>H14. 
Telephone  (9H))  323-7480 

iMinvme 

Ms.  Krancine  Booth.  -Stale  Single  Point  of 
Contact.  Executive  Department.  Thomas 
Collins  Building.  Dover.  Delaware  l'.»03. 
IVtephone  (302)  736-3321) 

District  of  Coliimhin 

Mr  Rodney  T  Hallman.  .Slate  .Single  PoiiH  of 
( jjnlact.  Office  of  Grants  Mgint  and 
Deve!opiTii-nt.  717  14th  Street  NW  ,  .Suite 
.500,  Washington,  DC:  2000=i.  Teleph.one 
(202)  727-6,'isi 

I'lonJn 

Florida  Slate  CliMringhouse, 

Int(!rgovernn)ental  Affairs  Pulii  y  I 'nit, 
Exe(  titive  Offic  e  of  the  Governor,  Office  of 
Planning  and  Budgeting,  The  ( jpilol, 
Ta!!.nhassee.  Florida  323')0-nn01 
lelephonn  I904)  488-8114 

('Hjorgin 

Mr  Charles  H  Badger,  .Ailininistnitor 

Cleorgia  State  Clearint^liouse.  254 

Washington  Street  SW.,  Room  534A.. 

Atlanta.  Georgia  30334,  I  elephone  140-1) 

r..5»j-3n.i5 

Illinois 

Mr  .Steve  Klokkenga.  .St  iie  Single  Point  <jf 
Contact,  Office  of  the  Ciovenior.  107 
Stration  Building.  Springfield.  Illinois 
r.27l)b,  Telephone  (217)  782-1lJ71 


Indiana 

Ms.  lean  S.  Blaikwell,  Budget  Director,  .Slate 
Budget  Ageni7,  212  State  House, 
Indianapolis,  Indiana  46204,  Telephone 
(317)  232-5610 

Iowa 

Mr  Steven  R.  WiCann,  Division  of 
Community  Progress.  Iowa  Department  of 
Economic  Development.  200  East  Grand 
Avenue.  Des  Moines,  Iowa  50309, 
Telephone  (515)  281-3725 

Kentucky 

.Mr  Ronald  W  Cook,  Office  of  the  Governor, 
Department  of  Local  Government.  1024 
Capitol  Center  Drive,  Frankfort,  Kentucky 
40601 ,  1  elephone  (502)  564-2382 

Staine 

Ms.  )oy(  t;  Htnwon,  Slate  Planning  Office, 
.State  House  Station  «38,  Augusta,  Maine 
04333.  Telephone  (207)  289-3261 

Mnryhini) 

Ms.  .Marv  Abrams,  Chief.  Maryland  State 
Clearinghouse,  Department  of  Stale 
Planning,  301  West  Preston  Street, 
Ba'limore.  Maryland  21201-2365, 
Telephone  (301)  225-4490 

Massachusetts 

Ms  Kan>n  .Arone.  Stale  Clearinghouse. 
Exe<  utive  Offiie  of  Communities  and 
Developr.ieiit.  100  Cambridge  Street.  Room 
1803,  Boston.  Massachusetts  02202. 
lelephnne  (617)  727-7001 

Michigan 

Mr  Ki(  hard  S  Pastula,  Director.  Michigan 

Department  of  Commenre.  Lansing. 

Michig.in  48909  Telephone  (517)  373- 

73.5(i 

Mississippi 

Ms.  Cathy  Mallette,  Clearinghouse  Oificcr. 

Otfii  e  ot  Federal  Grant  Management  and 

Reporting.  301  West  Pearl  .Street,  )ackson. 

Mississippi  30203.  Telephone  (601)  949- 

2174 

Missouri 

Ms.  Lois  Pol-.l,  Fedi;ral  Assistance 
Cle.irii.ghouse.  Office  of  Administration, 
P  O  Box  809,  Room  430,  Truman  Building, 
)ellersoii  City.  Missouri  65102,  Telephone 
(314)  751— »!i34 

Sevdiid 

Depaiiincii!  of  .Adniinislration.  State 
Clearingliouse.  Capitol  Complex,  Carson 
City,  Nevada  89710.  Telephone  (702)  687  - 
40(>5.  ATIN.  Mr  Ron  Sp.irks. 
Cleaiinghinise  Coordinator 

,Vcvv  Hinupsliiir 

Mr  leff.Tv  H.  Taylor,  Director.  New 

Hampsiiire  Office  of  St.ile  Pl.mning.  Attn. 
Iiitei governmental  Review  Process/James 
E.  Bieher.  2'/.;  Beaton  Street,  Concord,  New 
I^imiishire  03301.  Telephone  (603)  271- 
215.5 

St'w  jeisry 

Mr.  Gregory  W  .Welkins,  Acting  Dire<  tor. 
Division  of  (x)mmnnity  Resources.  New 
jersey  De|)ar'n.ent  of  Community  Atfairs, 


Trenton,  New  Jersev  08625-0803, 
Telephone  (609)  292-6613 

Please  direct  correspondence  and  questions 
to:  Andrew  J.  Jaskolka.  Stale  Review 
Process,  Division  of  Community  Resources, 
CN  814,  Room  609,  Trenton,  New  jersey 
08025-0803.  Telephone  (609)  292-9025 

New  Mexico 

Mr.  George  Elliott,  Deputy  Director,  State 
Budget  Division,  Room  190,  Balaan 
Memorial  Building.  Santa  Fe,  New  Mexico 
87503,  Telephone  (505)  827-3640,  F,\X 
(505)  827-3006 

New  York 

New  York  Stale  Clearinghouse,  Division  of 
the  Budget.  Slate  Capitol.  .Mbanv,  New 
York  12224,  Telephone  (518)  474-1605 

North  Carolina 

Mrs.  Chrys  Baggett,  Director,  Office  of  the 
Secretary  of  Admin.,  N.C.  Stale 
Clearinghouse,  116  W  Jones  Street, 
Raleigh,  North  Carolina  27603-8003, 
Telephone  (919)  733-7232 

North  Dakota 

North  Dakota  Single  Point  of  Contact.  Office 
of  Intergovernmental  Assistance.  Office  of 
Management  and  Budget,  600  East 
Boulevard  Avenue,  Bismarck,  .North 
Dakota  58505-0170,  Telephone  (701)  224- 
2094 

Ohio 

Mr.  Larry  Weaver,  Stale  Single  Point  of 
Contact,  State/Federal  Funds  Coordinator. 
Stale  Clearinghouse.  Office  of  Budget  and 
Management,  30  East  Broad  Street,  34th 
Floor,  Columbus,  Ohio  43266-0411,    . 
Telephone  (614)  466-0698 

Rhode  Island 

Mr  Daniel  W  Varin,  Associate  Director, 
Statewide  Planning  Program.  Department 


of  Administration.  Division  of  Planning, 
265  Melrose  Street,  Providence.  Rhode 
Island  02907,  Telephone  (401)  277-2656 
Please  direct  correspondence  and  questions 
to:  Review  Coordinator,  Office  of  Strategic 
Planning 

South  Carolina 

Omeagia  Burgees,  Stale  Single  point  of 
Contact,  Grant  Services,  Office  of  the 
Governor,  1205  Pendleton  Street.  Room 
477,  Columbia.  South  Carolina  29201, 
Telephone  (803)  734-0494 

Tennessee 

Mr.  Charles  Brown,  Slate  Single  Point  of 
Contact,  Stale  Planning  Office,  500 
Charlotte  Avenue,  309  John  Sevier 
Building,  Nashville,  Tennessee  37219, 
Telephone  (615)  741-1676 

Texas 

Mr.  Thomas  Adams,  Governor's  Office  of 
Budget  and  Planning.  P.O.  Box  12428, 
Austin,  Texas  78711,  Telephone  (512)  463- 
1778 

Utah 

Utah  Slate  Clearinghouse.  Office  of  Planning 
and  Budget,  Attn:  Ms.  Carolvn  Wright, 
Room  116  State  Capitol,  Salt  Lake  Citv. 
Utah  84114.  Telephone  (801)  538-1535 

Vermont 

Mr.  Bernard  D.  Johnson,  Assistant  Director, 
Office  of  Policy  Research  &  Coordination, 
Pavilion  Office  Building,  109  Stale  Street. 
Monfpelier.  Vermont  05602,  Telephone 
(802)  828-3326 

West  Virginia 

Mr  Fred  Cullip,  Director,  Community 
Development  Division.  West  Virginia 
Development  Office.  Building  #6.  Room 
553.  Charleston,  West  Virginia  25305, 
Telephone  (304)  348-4010 


Wisconsin 

.Mr.  Wilham  C.  Carey.  Federal/Slate  Relations 
Office,  Wisconsin  Department  of 
Administration.  101  South  Webster  Street 
P.O.  Box  7864.  Milwaukee.  Wisconsin 
53707.  Tt-lephoile  (608)  266-0267 

Wyominfi 

Ms.  Shervl  |ettries.  State  Single  Point  of 
Contact.  Heractiier  Building,  4th  Floor, 
East  Wing.  Cheyenne.  Wyoming  82002. 
Telephone  (307)  777-7574 

Guam 

Mr.  Michael  |.  Reidy.  Dire(  lor.  Bureau  of 
Budget  and  Management  Research,  Office 
of  the  Governor.  PO  Box  2950.  .Agana. 
Guam  96910.  Telephone  (671)  472-.2285 

Northern  Mariana  Islands 

Slate  Singlf  Point  of  Contiict.  Planning  and 
Budget  Office.  Office  of  the  Governor. 
Saipan.  CM.  Northern  Mdriana  Islands 
96950 

Puerto  Hico 

Norma  Burgos/Jose  E.  Caro.  Chairman/ 
Director.  Puerto  Rico  Pidnnuig  Board. 
Minilias  Government  Center.  P  O.  Box 
41119.  San  Juan,  Puerto  Rito  0094O-9985 
Telephone  (809)  727-»4-i4 

Virgin  Islands 

Jose  L.  George,  Dir^f  tor.  Offi(  e  of 
Management  and  Budget.  No.  4l.Norregade 
Emancipation  Garden  Station.  Second 
Floor.  Saint  Thomas.  Virgin  Isla.'ids  0()«0_' 

Please  dirvrtor  correspondence  to:  Ms  Linda 
Clarke  Tt-lephone  {8()m,  T-4-07.50 
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Instructions  For  The  SF  424 

This  is  a  standard  fonn  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

Item  and  Entry 

1  Self-explanatory 

2.  Data  application  submitted  to  Federal 
agency  (or  State  if  applicable)  &  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise 
an  existing  award,  enter  present  Federal 
identifier  number  If  for  a  new  project, 
leave  blank. 

5  Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake 
the  assistance  activity,  complete  address  of 
the  applicant,  and  name  and  telephone 
number  of  the  person  to  contact  on  matters 
related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service 

7  Enter  the  appropriate  letter  in  the  space 
provided. 


8  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  space(s) 
provided: 

— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for 
an  additional  funding/budget  period  for 
a  project  with  a  projected  completion 
date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial 
obligation  or  contingent  liability  from  an 
existing  obligation. 

9  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

1 1  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  app>end  an 
explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real 
property  projects),  attach  a  map  showing 
project  location.  For  reapplications.  use  a 
separate  sheet  to  provide  a  summary 
description  of  this  project. 

12  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13  Self-explanatory 

14  List  the  applicant's  Congressional  District 
and  any  District(s)  affected  by  the  program 
or  project. 


15.  Amount  requested  or  \ohe  contributed 
during  the  first  funding/budget  period  by 
each  contributor  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable  If  the 
action  will  result  in  a  dollar  change  to  an 
existing  award,  indicate  only  the  amount  of 
the  change.  For  decreases,  enclose  the 
amounts  in  parentheses  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  Slate 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine 
whether  the  application  is  subject  to  the 
State  intergovernmental  review  process 

17  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as 
the  authorized  representative  Categories  of 
debt  include  delinquent  audit 
disallowances,  loans  and  taxes 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant  A  copy  of 
the  governing  body's  authorization  for  vou 
to  sign  this  application  as  official 
representative  must  be  on  file  in  the 
applicant's  office  (Certain  Federal  agencies 
may  require  that  this  authorization  be 
submitted  as  part  of  the  application  ) 
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Instructions  foi  the  SF-424A 

General  Instruqfions 

This  form  is 
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esigned  so  that  application 
funds  from  one  or  more  grant 
'paring  the  budget,  adhere  to 
eral  grantor  agency 
h  prescribe  how  and  whether 
ts  should  be  separately 

nt  functions  or  activities 
F"or  some  programs. 

may  require  budgets  to  be 
n  by  function  or  activity  For 
grantor  agencies  may  require 
function  or  activity  Sections 
ould  include  budget 

whole  projeci  except  when 
istance  which  requires 

ion  in  annual  or  other 
increments.  In  the  latter  case, 
and  D  should  provide  the 
rst  budget  period  (usually  a 
n  E  should  present  the  need 
stance  in  the  subsequent 
All  applications  should 

own  bv  the  object  class 
n  in  Lines  a-k  of  Section  B. 

Summary 
::olumns  (a)  and  (b). 
ns  pertaining  to  a  single 
\  rogram  (Federal  Domestic 
og  number)  and  not  requiring 
activity  breakdown,  enter  on 
umn  (a)  the  catalog  program 
talog  number  in  Column  (b). 
ons  pertaining  to  a  single 
ing  budget  amounts  by 
ons  or  activities,  enter  the 
ctivity  or  function  on  each 
a),  and  enter  the  catalog 
mn  (b).  For  applications 
Itiple  programs  whore  none 
s  require  a  breakdown  by 
ivity,  enter  the  catalog 
n  each  line  in  Column  (a)  and 
catalog  number  on  each  line  in 
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pertaining  to  multiple 
one  or  more  programs 
idown  by  function  or  activity. 

sheet  for  each  program 
ireakdown.  Additional  sheets 

when  one  form  does  not 
iite  space  for  all  breakdown  of 
However,  when  more  than  one 
the  first  page  should  provide 
otals  by  programs. 
Columns  (c)  through  (g). 
'icn(/ons.  leave  Columns  (c) 
For  each  line  entry  in  Columns 

in  Columns  (e).  (f).  and  (g) 
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for  the  first  funding 
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]g  grant  program  applications. 
brms  before  the  end  of  each 
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and  (f)  the  amounts  of  funds 
ufjcoming  period  The 
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amount(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f)- 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  ot  non-Federal  funds.  In 
Column  (g)  enter  the  nt'vv  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 
(e)  and  (f)-  The  amount(-)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (0. 

Line  5— Show  thp  totals  for  all 
columns  used. 

Serf/on  B  Budget  Categories 

In  the  column  headings  (1)  through  (4). 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4.  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  tor  Section  A.  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  ^ederal 
and  non-Federal)  by  object  class  categories. 
Lines  6a-i — Show  the  totals  of  Lines  6a  to  6h 
in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost 

Line  6k— Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k.  should  be  the 
same  as  the  total  amount  shown  in  Section 
A.  Column  (g).  Line  5  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (lH4).  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Columns  (e)  and  (f)  on  Line  5 

Line  7— Enter  the  estimated  amount  of 
income,  if  any.  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determinini;  'tie  total  amount  of  the  grant. 

Section  C.  Son-Federal  Resources 

Lines  8-1 1— Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a)— Enter  the  program  titles 
identical  to  Column  (a),  Section  A.  A 
breaddown  by  function  or  activity  is  not 
necessary 

Column  (b)— Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c) — Enter  the  amount  of  the. 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  colufnn  blank. 

Column  (d)— Enter  the  amount  of  cash  and 
in-kind  contributions  to  b'.!  made  from  all 
other  sources. 

(xilumn  (e) — Enter  totals  of  Columns  (b), 
(c).  and  (d). 

Line  12— Enter  the  total  for  each  of 
Columns  (b)-(e).  The  amount  in  Column  (e) 


should  be  equal  to  the  amount  on  Line  5, 
Column  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 
Line  13— Enter  the  amount  of  cash  needed 

by  quarter  from  the  grantor  agency  during  the 

first  vear 
Line  14 — Enter  the  amount  of  cash  from  all 

other  sources  needed  b\  quarter  during  the 

first  vear 
Line  15— Enter  the  totals  of  amounts  on 

Lines  13  and  14. 

Section  E.  Budfiet  Estimatfs  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19— Enter  in  Column  (a)  the  .same 
grant  program  titles  shown  in  Column  (a), 
Section  A.  A  breakdown  by  function  or 
activity  is  no'  necessary  I  or  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary 

Line  20— Enter  the  total  for  each  of  the 
Columns  (b)-(e)  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line 

Section  F  Other  Budget  Information 
Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
cost  categories  that  may  appear  to  be  out  ot 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency 

Line  22— Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23— Provide  any  other  explanations  or 
comments  deemed  necessary 

Assurances — Non-Construction  Pro'^rams 

Note:  Certain  of  these  assuranc-  :::ay  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  I  certify  that  the  applic:ant. 

1  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application 

2  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award,  and  will 


establish  a  proper  accounting  system  in 
ac  cordance  with  generally  accepted 
accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  §§  4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM's  Standards 
for  a  Merit  Svstem  of  Personnel 
Administration  (5  CFR  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.L.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of  the 
Education  Amendments  of  1972.  as  amended 
(20  U.S.C.  §§  1681-1683,  and  1685-1686). 
which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973.  as  amended  (29  U.S.C.  §  794), 
which  prohibits  discrimination  on  the  basis 
of  handicaps;  (d)  the  Age  Discrimination  Act 
of  1975.  as  amended  (42  U.S.C.  §§6101- 
6107),  which  prohibits  discrimination  on  the 
basis  of  age:  (e)  the  Drug  Abuse  Office  and 
TreaUnent  Act  of  1972  (PL.  92-255),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse:  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616).  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism:  (g) 
§§523  and  527  of  the  Public  Health  Ser\ice 
Act  of  1912  (42  U.S.C.  290dd-3  and  290ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records:  (h) 
Title  VIII  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C.  §  3601  et  seq).  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financ  ing  oi  housing:  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statute!-)  under  which  application  for 
Federal  assistance  is  being  made:  and  (j)  the 
i-pnu;r«m...it^  o*^ any  other  nondiscrimination 


statute(s)  which  may  apply  to  the 
application. 

7  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  II  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C.  §§  1501-1508  and  7324- 
7328)  which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C. 
§§  276a  to  276a-7),  the  Copeland  Act  (40 
U.S.C.  §  276c  and  18  U.S.C.  §874),  and  the 
Contract  Work  Hours  and  Safety  Standards 
.Act  (40  use.  §§  327-333).  regarding  labor 
standards  for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  SlO.OOO  or 
more. 

11  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (PL  91-190)  and  Executive  Order 
(EO)  11514.  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988:  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  §§  1451  et  seq.);  (f)  conformity  of 
Federal  actions  to  Slate  (Clear  .Mr) 
Implementation  Pla;is  under  Section  176(c) 
of  the  Clear  Air  Act  of  1955,  as  amended  (42 


U.S.C.  §  7401  et  seq.);  (g)  protection  of 
underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974,  as 
amended.  (P.L.  93-523).  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973,  as  amended.  (PL.  93- 
205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  §§1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preser\'ation  Act  of  1966,  as 
amended  (16  U.S.C.  470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974)  (16  U.S.C. 
469a-l  et  seq). 

14.  Will  comply  with  PL.  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (PL  89-544.  as 
amended,  7  U.S.C.  2131  et  seq  )  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching. 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U  S  C.  §§4801 
et  seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Aa  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  iaws. 
executive  orders,  regulations  and  policies 
governing  this  program. 

Signature  of  Authorized  Certify  ing  Otticial 
Title    

Applicant  Organization 

Date  Submitted    


BILUNG  COOe  41S4-01-P 


3430 


JMI 


Federal  Register  /  Vol.  60,  No.  10  /  Tuesday,  January  17,  1995  /  Notices 


U.S.  Department  of  Health  and  Human  Services 


Certification  Regarding  Drug-Free  Workplace  Requirements 


Grantees  Other  Than  Individuals 


B' '  tignJng  and/or  submitting  this  application  or  grant  agreement,  ttia  grartea  ia  providing  tha  carttfication 
M  t  out  betowL 

This  certificatioa  is  required  by  regulations  implemciuiiig  the  Drug-Free  Workplace  Act  of  1988. 45  CFR  Part  76,  Subpart 
F.l  The  regulations,  published  in  the  May  25, 1990  Federml  Register,  require  ceruficatioa  by  grantees  that  they  will  maintain 
a  drug-free  woricplace.  The  certification  set  out  below  is  a  material  rcprcscmation  of  faa  upon  which  reliance  will  be  placed 
wien  the  Department  of  Health  and  Human  Services  (HHS)  determines  to  award  the  grant.  If  it  is  later  deienrined  that 
ihe  grantee  knowingly  rendered  a  false  certification,  or  otherwise  violates  the  requirements  of  the  Drug-Free  Workplace 
Act,  HHS,  in  addition  to  any  other  remedies  available  to  the  Federal  Government,  may  taken  action  authorized  under  the 

ug-Free  Workplace  Ad.  False  certification  or  violation  of  the  certification  shall  be  grounds  for  suspension  of  payments, 

kpeosion  or  termination  of  grants,  or  govemmenrwide  suspcii^un  or  debarment 

Workplaces  under  grants,  for  grantees  other  than  individuals,  need  not  be  idecailed  on  the  certification.  If  kno^ii,  they 

ly  be  identiGed  in  the  grant  apphcation.  If  the  grantee  does  not  identify  the  workplaces  at  the  time  of  application,  or  upon 

fard,  if  there  is  no  application,  the  grantee  must  keep  the  identity  of  the  workplace(s)  on  file  in  its  ofGce  and  make  the 
information  available  for  Federal  inspection.  Failure  to  identify  all  known  workplaces  constitutes  a  violation  of  the  grantee's 
drug-free  workplace  requirements. 

Workplace  identifications  must  include  the  actual  address  of  buildings  (or  parts  of  buildings)  or  other  sites  where  work 
ux  der  the  grant  Lakes  place.  Categorical  descriptions  may  be  used  (e.g..  all  vehicles  of  a  mass  transit  authority  or  State 
hi  ^way  department  while  io  operation.  State  employees  in  each  local  unemployment  office,  performers  in  concert  halls  or 
ra  lio  studios.) 

If  the  workplace  identified  to  HHS  changes  during  the  performance  of  the  grant,  the  grantee  shall  inform  the  agency  of 
the  change(s),  if  it  previously  identified  the  workplaces  in  question  (see  above). 

Definitions  of  terms  in  the  Nonprocurement  Suspension  and  Debarment  common  rule  and  Drug-Free  Workplace 
cc  mmon  rule  apply  to  this  certification.  Grantees'  attention  is  called,  in  particular,  to  the  following  definitions  from  these 
nj  les: 

'Controlled  subsUncc'  means  a  controlled  substance  in  Schedules  I  through  V  of  the  Controlled  Substances  Act  (21 
U5C  812)  and  as  further  defined  by  regulation  (21  CFR  1308.11  through  1308.15). 

'Conviction'  means  a  finding  of  guilt  (including  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  by  any 
ju  dicial  body  charged  with  the  responsibility  to  determine  violations  of  the  Federal  or  State  criminal  drug  statutes; 

'Criminal  drug  statute*  means  a  Federal  or  non-Federal  criminal  statute  invohing  the  manufacture,  distribution, 
dispensing,  use,  or  possession  of  any  controlled  substance; 

'Employee'  means  the  employee  of  a  grantee  directly  engaged  in  the  performance  of  work  under  a  grant,  including:  (i) 
A  ]  'dirca  charge'  employees;  (ii)  all  'indirea  charge'  employees  unless  their  impact  or  involvement  is  insignificant  to  the 
performance  of  the  grant;  and,  (iii)  temporary  personnel  and  consultants  who  are  directly  engaged  in  the  performance  of 
wOrk  under  the  grant  and  who  are  on  the  grantee's  payroll.  This  defmition  does  not  include  workers  not  on  the  payroll  of 
th  E  grantee  (e.g.,  volunteers,  even  if  used  to  meet  a  matching  requirement;  consultants  or  independent  contractors  not  on 
th :  grantee's  payroll;  or  employees  of  subrecipients  or  subcontraaors  in  covered  workplaces). 

Tl  la  grantoe  certifies  that  it  will  or  will  cominue  to  provide  a  drug-free  workpiaca  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful  manufaaure,  distribution,  dispensing,  possession  or 
Ui  e  of  a  controlled  substance  is  prohibited  in  the  grantee's  workplace  and  specifying  the  actions  that  will  be  taken  against 
ei  sployees  for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free  awareness  program  to  inform  employees  about: 

(1)  The  dangers  of  drug  abuse  in  the  workplace;  (2)  TTie  grantee's  policy  of  maintaining  a  drug-fnc  workplace;  (3)  Any 
a^  ailable  drug  counseling,  rehabilitation,  and  employee  assistance  programs;  and,  (4)  The  penalties  that  may  be  unposed 
u  >on  employees  for  drug  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copy  of  the 
St  iiement  required  by  paragraph  (a); 

'  (d)  Notifying  the  employee  in  the  statement  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
gtant,  the  employee  will: 

I  (1)  Abide  by  the  terms  of  the  statement;  and,  (2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a  violation 
of  a  criminal  drug  statute  occurring  in  the  workplace  no  later  than  five  calendar  days  after  such  conviction; 

I  (e)  Notifying  the  agency  in  writing,  within  ten  calendar  days  after  receiving  notice  imder  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  aaual  notice  of  such  conviction.  Employers  of  convicted  employees  must  provide  notice, 
including  position  title,  to  every  grant  officer  or  other  designee  on  whose  grant  aaivity  the  convicted  employee  was  working, 
unless  the  Federal  agency  has  designated  a  central  point  for  the  receipt  of  such  notices.  Notice  shall  include  the 
identification  number(s)  of  each  affcaed  grant; 
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(f)  Taking  one  of  the  following  aaioos,  within  30  calendar  days  of  receiving  notice  under  subparagraph  (d)(2),  with 
respect  to  any  employee  who  is  so  conviaed: 

(1)  Taking  appropriate  personnel  action  against  such  an  employee,  up  to  and  including  termiaation,  coasisteat  with  the 
requirements  of  the  Rehabilitation  Aa  of  1973,  as  amended;  or,  (2)  Requiring  such  employee  to  participate  utisfactorily 
in  a  drug  abuse  assistance  or  rehabilitation  program  approved  for  such  purposes  by  a  Federal,  Sute,  or  local  health,  law 
enforcement,  or  other  appropriate  agency; 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a  drug-free  workplace  through  implementation  of  paragraphs  (a), 
(b).(c),(d).(e)and(0. 

Tha  grantaa  may  Insart  in  tha  apace  provided  below  the  aite(s)  for  the  ptrformanca  of  worti  dona  in 
connection  with  tha  aptciftc  grant  (use  attachments,  If  needed): 

Place  of  Pcrfomaoce  (Street  address,  Oty,  County,  Sute,  ZIP  Code) 


Check  __  if  there  are  workplaces  on  file  tfiai  are  not  identified  here. 


Sections  76.630(c)  and  (d)(2)  and  76.635(a)(1)  and  (b)  provide  thai  a  Federal  agency  may  designate  a  central  receipt 
point  for  STATE-WIDE  AND  STATE  AGENCY-UTDE  certifications,  and  for  notification  of  criminal  drug  convjciioas. 
For  the  Department  of  Health  and  Human  Services,  the  central  receipt  point  is:  Division  6[  Grants  Management  and 
Oversight,  Office  of  Management  and  Acquisition,  Department  of  Health  and  Human  Services,  Room  517-D,  200 
Independence  Avenue,  S.W.,  Washington,  D.C  20201. 


DGMOF«r«MV2    IU*tM4  May  IfN 
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Certification 
Suspension. 
Matters — i 

By  signi 
the  applican 
participant  i 
76.  certifies 
Iwlieve  that  i 

(a)  are  no! 
proposed 
or  voluntaril 
transactions 
.igency; 

(h)  have 
preceding  th 
had  a  civil  j 
for  commissi 
in  f.onnectio 
obtain,  or 
or  local) 
public  trans 
State  antitni 
embezzleme 
falsification 
false 

(c)  are  net 
criminally  oi 
govemmenta 
with 

enumerated 
certification 

(d)  have  n 
preceding  th 
or  more  pu 
local)  termi 

The  inabil 
certification 
necessarily  r 
this  covered 
prospective 
explanation 
certification 
will  be  cons 
Department 
(HH.S)dete 
this  transact 
prospective 
certification 
disqualify 
this  transact 

The  prosp 
that  by  subn 
include  the 
Regarding 
Ineligibility. 
Lower  Tier 
below  wi 
covered  tra 
for  lower  tie 


'ie^rding  Debarment, 
tnd  Other  Responsibility 
■Prii  nary  Covered  Transactions 


.     submitting  this  proposal, 
defined  as  the  primarv 
accordance  with  45  CFR  Part 
the  best  of  its  knowledge  and 
and  its  principals: 
)resently  debarred,  suspended, 
lebarment,  declared  ineligible, 
excluded  from  covered 
)y  any  Federal  Department  or 


S<1 


I  stateme  its 


I  commis  sion 


n 


b  id 
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within  a  3-year  period 
proposal  been  convicted  of  or 
gment  rendered  against  them 
m  of  fraud  or  a  criminal  offense 
with  obtaining,  attempting  to 
orming  a  public  (Federal,  State, 

ion  or  contract  under  a 
tion;  violation  of  Federal  or 
t  statutes  or  commission  of 
t.  theft,  forgery  bribery, 
r  destruction  of  records,  making 
.  or  receiving  stolen  property; 
sresently  indicted  or  olberwise 
civilly  charged  by  a 
entity  (Federal,  State  or  local) 

of  any  of  the  offenses 
paragraph  (l)(b)  of  this 
and 

t  within  a  3-year  period 
s  application/proposal  had  one 

transactions  (Federal,  State,  or 
led  for  cause  or  default, 
ty  of  a  person  to  provide  the 
■equired  above  will  not 

It  in  denial  of  participation  in 
transaction.  If  necess.iry,  the 
articipant  shall  submit  an 
)f  why  it  cannot  provide  the 
The  certification  or  explanation 
Jered  in  connef:tion  with  the 
)f  Health  and  Human  Services 
iaation  whether  to  enter  into 
on.  However,  failure  of  the 
jrimary  participant  to  furnish  a 
3r  an  explanation  shall 

person  from  partic;ipat!on  in 
on. 

tive  primar>'  participant  agrees 
itting  this  proposal,  it  will 
lause  entitled  'Certification 
Dtbannent,  Suspension, 
and  Voluntary  Exclusion — 
a-d  Transac:tion."  provided 
modification  in  all  low(;r  tier 
tions  and  in  all  solic;itations 
covered  transactions. 


n  1 


SI  ch 


(  over 


the  Jt 
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Certification  Regarding  Debarment. 
Suspension.  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered  Transactions 
(To  Be  Supplied  to  Lower  Tier  Participants) 

By  signing  and  submitting  this  lower  tier 
proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  Part  76, 
certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  transaction  by  any  federal  deoartment  or 
agency. 

(b)  where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
above,  such  prospective  participant  shall 
attach  an  explanation  to  this  proposal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  entitled 
"certification  Regarding  Debarment. 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions,  "without  modification  in  ail 
lower  tier  covered  transactions  and  in  all 
solicitations  for  lower  tier  covered 
transactions. 

CertiiiGatiiMi  Regarding  Lobbying 

Certification  for  Contracts.  Grants.  Loans, 
and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
aiiy  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Cx)ngn!ss, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant. 
IfKm  or  c:ooiier,itive  agreement,  the 


undersigned  shall  complete  and  subinit 
Standard  Form-LLL.  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  suha wards  at  ail 
tiers  (including  subcontracts.  suf)»rants,  and 
contracts  under  grams,  loans,  a.'ui 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  di.sdose 
accordingly 

This  certification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making^or 
entering  into  this  transaction  imposed  by 
section  135^,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  $10,000  and  not  more  than  SI 00.000  for 
eiich  such  failure. 

State  for  Loan  Guarantee  and  Unin  InMirance 

The  undersigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influenc^e  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  "Disclosure  Fonn  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into  this 
tran.saction  imposed  by  section  13,")L'.  title  31, 
U.S.  Code.  Any  person  who  fails  to  file  the 
require  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  SI  0.000  and  not  more 
than  5100,000  for  each  such  failure. 


Signature 

TiTle 

Organization 


Dale 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  form  to  discdose  lobbying  activities  pursuant  to  31  U-S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


Approovd  by  OMt 
OVM-00** 


1.    Type  of  Federal  Actioo: 


D 


a.  contract 

b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.     Status  of  Federal  Action: 


n 


a.  bid/offer/application 

b.  initial  award 
c  post-award 


4.     Name  and  Address  of  Reporting  Entity: 

C     Prime 


0    Subawardee 

Tier ,  if  hwwn: 


Congressional  District  if  known: 


€.     Federal  Department/Agency: 


8.     Federal  Action  Number,  if  known: 


D 


Report  Type: 

a.  initial  filing 

b.  nuteiial  dtange 

For  Material  Change  Only: 

year  quarter 

date  of  last  report  


If  Reporting  Entity  in  No.  4  it  $uba«rardee.  Enter  Name 
and  Address  o<  Prime: 


Congressional  District,  if  known: 


7.     Federal  Program  Name'Descriplion: 


CFDA  Number,  if  applicable 


9.     Award  Amount '^fcnown: 
S 


10.  a.  Name  and  Address  of  Lobbying  Entrty 

ut  irtditidi^.  last  rjame,  first  name,  Ml): 


b.  Individuals  Performing  Services  (including  addrm  if 

ditierent  from  No.  Wa) 
(lait  name,  first  name,  MIt. 


(truth  Conunuii'On  ihf*l<i'  S'-UIA.  ri  n*ceit*ry 


11,  Amount  of  Paymeirt  (check  all  that  apply): 

5  D  actual        D  planned 


12.  Form  d  Payment  (check  all  that  apply): 
C    a.  cash 

D    b.  in-kind;  specify:   rtature 

value   


11  Type  of  Payment  (check  all  that  apply): 


□ 

a. 

retairter 

D 

b 

one-time  fee 

C 

c 

commission 

D 
D 

d. 

e. 

contingent  fee 
{Jeferred 

□ 

f. 

other  specify: 

14.  Brief  Description  of  Services  Performed  or  to  be  Performed  and  Dale<s)  of  Service.  iiKluding  oHicer<t),  empioyeets), 
or  Membcrls)  contacted,  for  Payment  Indicated  in  Hem  11: 


(ttuet>  ContinuMtieri  5f>**Hs)  if-Ul-A.  if  nteimyi 


IS.  Continuation  Shect(s)  SF-Ui-A  attached: 


O  Yes 


O  No 


1C.  MamiMion  miimiJ  itnufk  Km  tonn  a  auOwnMrf  br  Mir  11  USC 
tmcner,  ijsi  Tha  itiK^rmT  sttabtrrnt  acmmn  ■  •  mumnd  ngnniinwn 
•*  If  !«■"  >•«c^  mk$ra  mi  *to»d  by  Dm  m>  Ado*  «•«•«  tMt 
MMiclian  w«  nute  m  amaiMj  mto  Tlw  itiirtmiwi  «  ivqumd  fiBiinl  to 
II  U.VC  nil  TtM  ■AimtMn  «■  ht  f«pa>Md  to  At  Canfm  mmm. 
im—ttf  mimmbt  araitiM*  iBf  putahc  ■■♦■ciiuii  Any  fmnar  •«»  Wi  lo 
Wt  WW  wqumd  dado—*  *m»  b»  mtmn  toto>*  pwWry  «<  tw  >m  0>m 
I WAIO  aid  net  mo*  Wmr  iwruao  tv  Mdi  ludi  ««lur« 


Sigiuture:  __ 
Print  Name: 
Title:  


Telephone  No^ 


Dale: 


FcdcfiiUicOiriy: 
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ice  of  the  Assistant 
Public  and  Indian 


his  NOFA  announces  the 
of  an  additional  $500,000 
provide  technical 
nd  training  to  public 
ies  (PHAs)  and  Indian 
orities  (IR^s)  (both  PHAs 
ill  be  referred  to  as  HAs)  in 
ment  and  training  of  HA 
Hsidents  to  assist  them  in 
youth  programs  which  focus 
enhancement  of  youth  leadership 

based  on  successful 
wHich  develop  and  build  the 
young  peoples'  leadership 


original  application  due  date 
HUD  on  or  before  3  p.m. 
light  Time.  October  17. 
affected  by  this  notice. 
FURTHtR  INFORMATION,  CONTACT: 
Pric  lard,  Drug-Free 
Neighborh  sods  Division,  Office  of 
Resident  li  litiatives.  Public  and  Indian 
Housing.  I  epartment  of  Housing  and 
Urban  Dev  jlopment.  Room  4116.  451 
Seventh  Si  reel,  S.W  .  Washington,  D.C. 
20410.  teh  phone  (202) 708-1197  A 
tclecommi  nications  device  for  hearing 
or  speech  mpaired  persons  (TDD)  is 
available  a  t  (202)  708-0850.  (These  are 
not  toU-frtp  telephone  numbers. 

supplemefItary  information: 

Authority 


L  ;adership  grants  under  this 
mthorized  under  Chapter  2, 
Title  V  of  the  Anti-Drug 
Actjof  1988(42U.S.C.  11901  et. 
aipended  by  Section  581  of  the 

ffordable  Housing  Act  of 
A$A).  approved  November  28. 
L.  101-625.  and  Section  161 
ifcing  and  Community 
;nt  Act  of  1992  (HCDA  1992) 
550.  approved  October  28. 


The  Departments  of  Veterans  Affairs 
and  Housing  and  Urban  Development, 
and  Independent  Agencies 
Appropriations  Act  1994.  (approved 
October  28, 1993.  Pub.  L.  103-124).  (94 
App.  Act)  appropriated  $265  million  for 
the  Drug  Elimination  Program  of  which 
$5  million  is  for  funding  drug 
elimination  technical  assistance  and 
training.  The  $500,000  available  under 
this  notice  is  a  part  of  that  technical 
assistance  and  training  funding. 

A  FY  1994  Notice  of  Fund 
Availability  (NOFA)  published  on 
August  31.1994  (59  FR  45154)  made  up 
to  S500.000  available  for  Youth 
Leadership  grants.  Due  to  the  large 
number  of  applicants  and  the  strong 
interest  shown  in  that  NOFA.  the 
Department  has  decided  to  add  an 
additional  $500,000  of  funding  to 
increase  the  number  of  awards  under 
the  NOFA. 

Accordingly,  this  NOFA  makes  an 
additional  $500,000  of  funding,  for  a 
total  of  up  to$l  million,  available  under 
the  NOFA  for  Training  and  Technical 
Assistance  for  Public  and  Indian 
Housing  Youth  Leadership 
Development  Project,  published  on 
August  31.  1994  (59  FR  45154). 

Dated:  Ianuar>'  6.  1995. 
Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

IFR  Doc.  95-1002  Filed  1-13-95;  8:45  am) 
BILUNG  CODE  42ia-03-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[G-070-^101-01-YGKF];  NMNM  80782 
Amendment  #35] 

Notice  of  Right-of-Way  Application; 
New  Mexico 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

SUMMARY:  An  application,  serialized  as 
NMNM  80782,  was  received  for  a 
compressor  site  and  a  1.08  mile  right-of- 
way  for  a  24  and  36  inch  diameter 
pipeline. 

Notice  is  hereby  given  that,  pursuant 
to  Section  28  of  the  Mineral  Leasing  Act 
of  1920  (30  U.S.C.  185).  as  amended  by 
the  Act  of  November  16. 1973.  (37  Stat. 
576).  Meridian  Oil  Gathering  Inc.  has 
applied  for  a  right-of-way  serialized  as 
NM  NM  80782  to  cons'i-uct  1.08  miles 
of  24  and  36  inch  dit; meter  natural  gas 
pipeline  across  public  land  in  Rio 
Arriba  County,  New  Mexico.  This  is  part 
of  a  project  tliat  will  increase  the 


production  capacities  of  the  existing 
line  and  also  help  in  accommodating 
projected  volumes.  The  proposed  line 
crosses  the  following  lands  in  Rio 
Arriba  County. 

New  Mexico  Principal  Meridian 

T  30  N.,  R.  7W  . 
Sec.21.SU"/,SEV.i. 
See.  27.  SW'^NW'A,  SW'A, 
Ser.-2«.  NV2NEV4.  SE'/4NE' ... 

The  purpose  of  this  notice  is  to  inform 
the  public  that  the  Bureau  will  be 
deciding  whether  the  right-of-way 
should  be  approved,  and  if  so.  under 
what  terms  and  conditions. 

Interested  persons  desiring  to  express 
their  views  should  promptly  send  their 
name  and  address  to  the  District 
Manager,  Bureau  of  Land  Management, 
1235  La  Plata  Highway.  Farmington. 
New  Mexico  87401. 

Dalin];  I.if.-.i.iry  Hi,  l'»')5. 
|oel  Farrell, 

A>siMant  Distrit  t  MjnngfT  for  Hfsouirfs. 
IFR  Doc.  9S-107R  Filed  l-13-9:i;  8.45  ami 

BILLING  CODE  43tO-FB-M 


National  Park  Service 

Public  Notice 

AGENCY:  National  Park  Service.  Interior. 

SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  award  a  concession  contract 
authorizing  continued  operation  of  gift 
shop  and  food  vending  facilities  and 
services  for  the  public  at  Sagamore  Hill 
National  Historic  Site  for  a  period  of  ten 
(10)  years  from  January  1,  1995.  through 
December  31.  2004. 
EFFECTIVE  DATE:  March  20,  1995. 
ADDRESSES:  Interested  parties  should 
contact  the  Regional  Director.  North 
Atlantic  Region.  Attention:  Divis'.on  of 
Concession  Management.  15  Suite 
Street.  Boston.  Massachusetts  02 109- 
3572.  Telephone  (017)  223-5209.  to 
obtain  a  copy  of  the  prospectus 
describing  the  requirements  of  the 
proposed  contract. 
SUPPLEMENTARY  INFORMATION:  This 
contract  renewal  has  been  determined  to 
be  categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  document  will  be 
prepared. 

Tne  existing  conce.ssioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expired  by 
limitation  of  time  on  December  3 1 , 
1989.  and  therefore  pursuant  to  the 
provisions  of  Section  5  of  the  Act  of 
October  9, 1965  (79  Stat  9ti9;  16  U.S.C, 


20).  is  entitled  to  be  given  preference  in 
the  renewal  of  the  contract  and  in  the 
negotiation  of  a  new  contract,  providing 
that  the  existing  concessioner  submits  a 
responsive  offer  (a  timely  offer  which 
meets  the  terms  and  conditions  of  the 
Prospectus).  This  means  that  the 
contract  will  be  awarded  to  the  party 
submitting  the  best  offer,  provided  that 
if  the  best  offer  was  not  submitted  by 
tlie  existing  concessioner,  then  the 
existing  concessioner  will  be  afforded 
the  opportunity  to  match  the  best  ofTer. 
If  the  e.xistini^  concessioner  agrees  to 
match  the  best  offer,  then  the  contract 
will  be  awarded  to  the  existing 
concessioner. 

If  the  exi.sting  concessioner  does  not 
submit  a  responsive  offer,  the  right  of 
preference  in  renewal  shall  be 
considered  to  have  been  waived,  and 
the  contract  will  then  be  awarded  to  the 
party  that  has  submitted  the  best 
responsive  offer. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  received  by  the 
Regional  Director  not  later  than  the 
sixtieth  (60th)  day  following  publication 
of  this  notice  to  be  considered  and 
evaluated. 

Dated;  December  IG.  1994. 
Chrysandra  Walter, 

Acting  fipgional  Director.  North  Atlantic 

Region. 

IFR  Doc.  95-1041  Filed  1-3-95:  8:45  am) 

BILUNG  CODE  43ia-7&-M 


Concession  Contract  Policies 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  National  Park  Service 
(NTS)  is  undertaking  a  review  of  its 
policies  concerning  concession 
management  activities.  Pending 
completion  of  this  review,  the  following 
interim  measures  are  under 
consideration.  Particularly.  NPS 
proposes  to  amend  several  specific 
policies  regarding  concession  contracts 
as  follows:  (1)  Its  current  system  for 
determining  concessioner  franchise  fees 
by  eliminating  a  policy  which  indicates 
that  a  concessioner's  franchise  fee 
usually  should  not  exceed  50%  of  the 
concessioner's  pre-tax.  pre-franchise  fee 
profit;  (2)  eliminating  the  policy  that 
provides  that  franchise  fees  should  not 
be  collected  with  respect  to  the  sale  of 
Native  American  handicrafts;  and  (3) 
revising  portions  of  the  NPS  rate 
approval  system.  Although  not  required 
by  law  to  seek  public  comments  on 
these  policy  amendments.  NPS  will 


consider  all  comments  received  in  a 
timely  manner  in  its  final  decisions  on 
these  matters. 

COMMENT  DATE:  Comments  must  be 
received  on  or  before  February  16.  1995. 

ADDRESSES:  Comments  should  be  made 
to  Robert  Yearout,  Chief,  Concessions 
Division,  National  Park  Service.  P.O. 
Box  37127.  Washington.  D.C.  20013- 
7127. 

SUPPLEMENTARY  INFORMATION: 

1.  Franchise  Fees 

On  December  31.  1986.  NPS  adopted 
a  system  for  determining  concessioner 
franchise  fees  to  be  u.sed  m  awarding    • 
new  and  renewed  concession  contracts 
and  for  renegotiating  franchise  fees 
under  existing  contracts.  The  system 
generally  calls  for  estimating 
concessioner  returns  on  gross  receipts 
and  equity  and  then  making  a  judgmenL 
in  part  by  comparison  to  returns  in 
similar  businesses,  as  to  what  level  of 
franchise  fee  would  allow  the 
concessioner  a  reasonable  opportunity 
to  make  a  profit.  An  overriding  policy 
in  this  regard  is  that,  by  law. 
consideration  of  revenue  to  the  United 
States  from  franchise  fees  is  subordinate 
to  the  objectives  of  providing 
appropriate  service  to  park  visitors. 

One  element  of  the  current  system  is 
a  policy  which  states  that  generally  a 
franchise  fee  is  not  to  be  established 
which  would  exceed  50%  of  the  pre-tax. 
pre-franchise  fee  profits  of  the 
concessioner.  Experience  has  shouTi 
that  this  policy  lacks  a  sound  basis,  and. 
in  fact,  favors  the  more  profitable 
concessioners.  In  one  case,  an  NPS 
franchise  fee  has  recently  been 
calculated  at  12  7%  of  gross  receipts 
from  18%  upon  application  of  the  50% 
policy  The  difference  over  a  five  year 
period  is  estimated  to  be  $1.8  million 
(money  not  t(j  be  paid  to  the  United 
States).  Another  actual  example  is  an 
NPS  franchise  fee  that  was  calculated  at 
8%.  reduced  from  14%  upon 
application  of  the  50%  policy  This 
resulted  in  a  possible  five  year  loss  to 
the  United  States  of  over  $500,000. 

Accordingly.  NPS  proposes  to 
eliminate  this  policy  (as  now  stated  in 
NPS-48.  Chapter  24)  so  that  franchise 
fees  may  in  all  cases  exceed  50%  of  pre- 
tax, pre-franchise  fe";  profit  where  such 
a  fee  is  otherwise  ct  nsistent  with  a 
reasonable  opportunity  for  profit  and 
the  objectives  of  providing  adequate  and 
appropriate  service  to  park  visitors.  This 
policy,  when  finalized,  will  apply  to  all 
new  concession  contracts  and  all 
franchise  fee  reconsiderations  not  yet 
completed  by  a  formal  contract 
aniendmenL 


2.  Native  American  HandicraAs 

For  many  years,  NPS  has  had  a  policy 
which  excludes  from  franchise  fee 
computation  the  proceeds  to 
concessioners  generated  by  the  sale  of 
Native  Ameritan  handicrafts.  The 
purpos'd  of  the  policy  was  to  encourage 
the  sale  of  such  handicrafts  by  making 
their  sale  more  profitable  to 
concessioners.  However,  experience  has 
shown  that  concessioners  generally  are 
not  encouraged  to  stock  and  sell  more 
Native  American  handicrafts  as  a  result 
of  this  policy  than  they  would  in  its 
absence. Consequently,  the  exemption 
from  franchise  fees  constitutes  ^ 
windfall  to  concessioners  with  no 
overriding  benefits  to  Native  .Amoricairs. 

According  to  a  recent  report  from  the 
Department  of  the  Interior  inspector 
General,  this  exemption  reduced  NPS 
franchise  fee  revenues  by  over  $2.7 
milhon  from  1988  through  1992  from  55 
concessions  in  43  parks.  In  addition,  the 
Inspector  General  criticized  NPS  for  not 
adequately  monitoring  merchandising 
procedures  with  respect  to  sale  of 
Native  American  handicrafts  and  stated 
that  NPS  personnel  often  did  not  have 
the  expertise  to  verify  handicraft 
authenticity  The  Inspector  General 
recommended  the  elimination  of  the 
policy  of  exempting  sales  of  Native 
American  handicrafts  from  franchise  fee 
calculations. 

For  these  reasons.  NPS  intends  1o 
eliminate  this  exemption  from  the 
Standard  NPS  Concession  Contract  and 
to  remove  it  from  Chapter  10  of  NPS 
Management  Policies. 

3.  Rate  Approval  System 

Under  §  3(c)  of  the  Concessions 
Policies  Act  of  1965  (16  U.S.C.  20b(c)). 
NPS  determines  the  reasonableness  of  a 
concessioner's  rates  to  the  public, 
unless  otherwise  stated  in  the  c  in  tract, 
primarily  by  comparison  with  tliosn 
current  for  facilities  and  services  of 
comparable  character  under  similar 
conditions,  with  due  consideration  for 
length  of  season,  provision  for 
peakJoads.  average  percentage  of 
occupancy,  accessibility,  availability 
and  costs  of  labor  and  materials,  type  of 
patronage,  and  other  factors  deemed 
significant  by  the  Secretary.  In  addition. 
NPS  exercises  its  authority  with  resiwct 
to  concession  matters,  including  rate 
approvals,  in  a  manner  consistent  with 
a  reasonable  (and.  concomitantly,  not 
unreasonable)  opportunity  for  a 
concessioner  to  realize  a  profit  on  its 
operation  as  a  whole  commensurate 
with  the  capital  invested  and  tlie 
obligations  assumed. 

The  NPS  rate  approval  system  is  - 
contained  in  Chapter  18  of  NPS-48. 
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NPS  proposes  to  amend  Chapter  18  to 

make  clei  x  that  allowing  an  interim  rate 
is  discretionary  and  to 
the  interim  appeal  right  of 

concessic)ners  regarding  selection  of 

comparahles. 
For  the  »e  reasons.  NPS  proposes  to 
apter  18  by — 

(1)  Amending  the  first  sentence  of  the 
last  paragraph  of  Paragraph  D.l.c.  to 
read  as  fellows: 

When  t  lis  situation  occurs,  the 
concessic  ner  may,  if  NPS  has  reason  to 
consider  hat  a  rate  increase  is 
warrantee  under  the  policies  ^d 
procedures  set  forth  herein,  be  allowed 
a  rate  has  (d  on  the  previous  year's  rates, 
with  cons  ideration  being  given  for 
known  cc  st  increases  or  decreases,  i.e., 
labor  cost  s,  or  by  other  expected 
increases  or  decreases. 

(2)  Am(  nding  the  first  paragraph  of 
Paragraph  D.2.  to  read: 

In  situa  dons  where  a  concessioner  is 
not  satisfied  writh  the  rates  approved  by 
the  Super  intendent  or  the  adjustment 
for  recouj  ing  utility  costs,  the 
concessic  [ler  may  appeal  the 
Superint€  ndent's  decision.  If  not  settled 
at  the  par  l  level,  the  concessioner  may 
appeal  to  the  Regional  Director. 


Dated: ); 
Roger  G 

Director. 
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ional  Park  Service. 
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4310-70-M 


Willow  B^ach;  Development  Concept 
Plan  Amendment;  Final  Supplement  to 
the  Final  Environmental  Impact 
Statement  for  the  General  Management 
Plan;  Lakk  Mead  National  Recreation 
Area;  Re<}ord  of  Decision 


the 


Will 


I  Ian 


Pursuant  to  Section  102  (2) 
vJational  Environmental 
of  1969  (P.L.  91-190  as 
and  specifically  to 
atioris  promulgated  by  the  Council 
Envirorimental  Quality  at  40  CFR 
National  Park  Service, 
of  the  Interior,  has 
a  Record  of  Decision  (ROD) 
ow  Beach  Development 
Amendment,  Final 
to  the  Final  Environmental 
Statement  for  the  General 
Managem  ;nt  Plan,  Lake  Mead  National 
Recreatioi  i  Area,  Arizona  and  Nevada. 

The  Na  ional  Park  Service  will 
implemer  t  the  proposed  plan  as 
identified  in  the  Final  Supplement, 
issued  in  Dctober,  1994.  Copies  of  the 
Record  of  Decision  may  be  obtained 
from  the  !  uperintendent,  Lake  Mead 
National  1  'ecreation  Area,  601  Nevada 
Highway,  Boulder  City,  NV  89005,  or  by 
calling  till  I  park  at  (702)  293-8986. 


SUMMARY: 

(C)  of  the 

Policy  Ac 

amended 

fegul 

on 

1505.2 

Department 

approved 

for  the 

Concept 

Supplement 

Impact 

3 

iou 


JMI 


k 


Dated:  January  5, 1995. 
Patricia  L.  Neubacher, 

Acting  Regional  Director,  Western  Region. 
[PR  Doc.  95-1045  Filed  1-13-95;  8:45  ami 

BILLING  CODE  4310-70-P 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  Eastern  Associated  Coal  Corporation 

(Docket  No.  M-94-178-C) 

Eastern  Associated  Coal  Company, 
800  Laidley  Tower,  P.O.  Box  1233, 
Charleston,  West  Virginia  25324  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.340(b)(1) 
(underground  electrical  installations)  to 
its  Lightfoot  No.  1  Mine  (I.D.  No.  46- 
04332)  located  in  Boone  County,  West 
Virginia.  The  petitioner  proposes  to  use 
a  current  of  air  coursed  directly  into  the 
return  aircourse  to  ventilate  the  on- 
board charging  of  the  scoop  batteries, 
but  not  to  ventilate  the  working  places; 
to  have  the  velocity  of  intake  air  used 
to  ventilate  the  scoop  batteries  sufficient 
to  prevent  smoke  rollback  or  airflow 
reversal  during  a  fire  on  the  scoop;  to 
install  carbon  monoxide  sensors  that  are 
not  affected  by  hydrogen  gas,  and  which 
are  part  of  the  AMS  System  that  meets 
the  requirements  of  75.351,  over  the 
battery  charging  unit;  to  install  a 
mandoor  in  the  permanent  stopping 
behind  the  battery  charger  unit,  and  to 
provide  a  way  through  a  heat  link  to 
automatically  open  the  mandoor  in 
order  to  supply  the  area  wilh  a 
sufficient  amount  of  fresh  air  over  the 
batteries  in  the  event  of  a  fire  and  to 
course  air  directly  to  the  main  return. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

2.  Eastern  Associated  Coal  Corporation 

[Doclcet  No.  M-94-179-C1 

Eastern  Associated  Coal  Corporation, 
800  Laidley  Tower,  P.O.  Box  1233, 
Charleston,  West  Virginia  25324  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.900  (low-  and 
medium-voltage  circuits  serving  three- 
phase  alternating  current  equipment; 
circuit  breakers)  to  its  Lightfoot  No.  1 
Mine  (I.D.  No.  4&-04332)  located  in 
Boone  County,  West  Virginia.  The 
petitioner  proposes  to  use  contactors  to 


provide  undervoltage  grounded  phase 
protection  instead  of  using  circuit 
breakers,  and  to  use  the  breakers  for 
short  circuit  and  overcurrent  protection. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

3.  Eastern  Associated  Coal  Corporation 

[Doclcet  No.  M-94-180-C1 

Eastern  Associated  Coal  Corporation, 
800  Laidley  Tower,  P.O.  Box  1233, 
Charleston,  West  Virginia  25324  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.900  (low-  and 
medium-voltage  circuits  serving  three- 
phase  alternating  current  equipment; 
circuit  breakers)  to  its  Lightfoot  No.  2 
Mine  (I.D.  No.  46-04955)  located  in 
Boone  County,  West  Virginia.  The 
petitioner  proposes  to  use  contactors  to 
provide  undervoltage  grounded  phase 
protection  instead  of  using  circuit 
breakers,  and  to  use  the  breaker  for  short 
circuit  and  overcurrent  protection.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

4.  M  &  H  Coal  Company 

[Docket  No.  M-94-181-CI 

M  &  H  Coal  Company,  P.O.  Box  559, 
Hegins,  Pennsylvania  17938  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1002-1  (location  of  other 
electric  equipment;  requirements  for 
permissibility)  to  its  Mercury  Slope  (I.D. 
No.  36-01920)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  use  nonpermissible  electric 
equipment  within  150  feet  of  the  pillar 
line  and  to  suspend  equipment 
operation  anytime  methane 
concentration  at  the  equipment  reaches 
0.5  percent,  either  during  operation  or 
during  a  pre-shift  examination.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

5.  D.G.W.  Coal  Company 

(Docket  No.  M-94-182-C) 

D.G.W.  Coal  Company,  Box  425-B2, 
Pine  Grove,  Pennsylvania  17963  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1400  (hoisting 
equipment;  general)  to  its  No.  7  Vein 
Slope  (I.D.  No.  36-07093)  located  in 
Schuylkill  County,  Pennsylvania. 
Because  of  steep,  frequently  changing 
pitch  and  numerous  curves  and 
knuckles  in  the  main  haulage  slope,  the 
petitioner  proposes  to  use  the  gunboat 
without  safety  catches  in  transporting 
persons.  As  an  alternative,  when  using 


the  gunboat  to  transport  persons,  the 
petitioner  proposes  to  use  an  increased 
rope  strength  safety  factor  and 
secondary  safety  connections  which  are 
securely  fastened  around  the  gunboat 
and  to  the  hoisting  rope  above  tlie  main 
connecting  device.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  tht; 
mandatory  standanl. 

6.  Southern  Utah  Fuel  Company 

[Docket  No.  M-94-183-C1 

Southern  Utah  Fuel  Company,  397 
South  800  West.  Salina.  Utah  84654  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002  (location 
of  trolley  wires,  trolley  feeder  wires, 
high-voltage  cables  and  transformers)  to 
its  SUFCO  Mine  (I.D.  No.  42-00089) 
located  in  Sevier  County,  Utah.  The 
petitioner  proposes  to  use  high-voltage 
(2400  volts)  cable  to  power  longwall 
equipment.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatorj' 
standard. 

7.  Mt.  Top  Coal  Company 
[Docket  No.  M-94-184-CI 

Mt.  Top  Coal  Company,  P.O.  Box  71, 
Tower  City,  Pennsylvania  17980  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.380  (pr<:.shift 
examination)  to  its  Buck  Mt.  Slope  (I.D. 
No.  36-07359)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  examine  each  seal  for 
physical  damage  from  the  slope  gunboat 
during  the  preshift  examination  after  an 
air  quai;tity  reading  is  taken  in  by  the 
intake  portal  and  to  test  for  the  quantity 
and  quality  of  air  at  the  intake  air  split 
locations  off  the  slope  in  the  gangway 
portion  of  the  working  section.  The 
petitioner  proposes  to  physically 
exam.ine  the  entire  length  of  the  slope 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

8.  Mt.  Top  Coal  Company 

[Docket  No.  M-94-185-CI 

Mt.  Top  Coal  Company.  P.O.  Box  71. 
Tower  City.  Pennsylvania  17980  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75  364(b)  (1),  (4) 
and  (5)  (weekly  examination)  to  its  Buck 
Mt.  Slope  (LD.  No.  36-07359)  located  in 
Schuylkill  Coimty,  Pennsylvania.  Due  to 
hazardous  conditions  and  roof  falls, 
certain  areas  of  the  intake  haulage  slope 
and  primary  escapeway  cannot  be 
traveled  safely.  The  petitioner  proposes 


to  examine  these  areas  from  the 
gunboat/slope  car  with  an  alternative  air 
quality  evaluation  at  the  section's  intake 
level,  emd  to  travel  and  thoroughly 
examine  these  areas  for  hazardous 
conditions  once  a  month.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatorv'  standard. 

9.  Ml  Top  Coal  Company 

IHoc  ket  No.  M-94-18&-Ci 

Mt.  Top  Coal  Company.  P.O.  Box  71. 
Tower  City,  Pennsylvania  17980  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1100-2(a) 
(quantity  and  location  of  firefighting 
equipment)  to  its  Buck  Mt.  Slope  (I.D. 
No.  36-07359)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  use  only  portable  fire 
extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical.  The  petitioner  assens  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

10.  Mt.  Top  Coal  Company 

I  Docket  No.  .M-04-187-C:i 

Mt.  Top  Coal  Company.  P.O.  Box  71. 
Tower  Cify,  Pennsylvania  17980  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1200(d)  &  (i) 
(mine  map)  to  its  Buck  Mt.  Slope  (I.D. 
No.  36-07359)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  use  cross-sections  instead  of 
contour  lines  through  the  intake  slope, 
at  locations  of  rock  tunnel  connections 
between  veins,  and  at  1000-foot 
intervals  of  advance  from  the  intake 
slope  and  to  limit  the  mapping  of  mine 
workings  above  and  below  to  those 
present  within  100  feet  of  the  vein  being 
mined  except  when  veins  are 
interconnected  to  other  veins  beyond 
the  100-foot  limit  through  rock  tunnels. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

1 1 .  Mt.  Top  Coal  Company 

[Docket  No.  M-94-188-C] 

Mt.  Top  Coal  Company.  P.O.  Box  71. 
Tower  City,  Pennsylvania  17980  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1202-l(a) 
(temporary  notations,  revisions,  and 
supplements)  to  its  Buck  Mt.  Slope  (I.D. 
No.  36-07359)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  revise  and  supplement  mine 
maps  annually  instead  of  every  6 


months,  as  required,  and  to  update 
maps  daily  by  hand  notations.  The 
petitioner  asserts  that  the  proposed 
alternative  method  woLild  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

1 2.  Knott  County  Min ing  Company 

[nof:ket  No.  M-94-189-C1 

Knott  County  Mining  Companv.  P.O. 
Box  2805.  Pikeville.  Kentucky  41502 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.900  (low-  and 
medium-voltage  circuits  serving  three- 
phase  alternating  current  equipment; 
circuit  breakers)  to  its  Hoilvbush  Mine 
No.  1  (ID.  No.  15-15289)  and  its 
Brimstone  Mine  No.  1  (ID.  No.  15- 
16893).  both  located  in  Knott  County. 
Kentucky.  The  petitioner  projjoses  to 
use  contactors  for  under\'oltage 
protection  instead  of  using  circuit 
breakers.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
prot(»ction  as  would  the  mandatory 
standard. 

13.  Pluess-Staufcr  (California),  Inc. 

jDoiket  No.  .Vt-94-47-M| 

Pluess-Staufer  (California).  Inc..  P.O. 
Box  825,  Lucerne  Valley.  California 
923.'>6  has  filed  a  petition  to  modify  the 
application  of  30  CFR  56.13020  (use  of 
compressed  air)  to  its  Limestone  PlanI 
(LD.  No.04-00167)  located  in  San 
Bernardino  County.  California.  The 
petitioner  proposes  to  establish  blow-off 
stations  with  a  low  pressure  (2-6  psi) 
compnis.sed  airflow  at  various  areas  in 
the  plant  for  employees  to  blow  dust  off 
their  clothing.  The  petitioner  states  that 
an  OSHA -approved  nozzle  designed  to 
allow  normal  hne  pressure  to  flow 
across  a  curved  entrance  to  create  a 
vacuum  at  the  back  of  the  nozzle  would 
be  attached  to  the  end  of  the  hose;  that 
rules  and  procedures  for  using  the  blow- 
off  stations  would  be  posted  at  earii 
station;  and  that  application  of  the 
mandatory  safety  standard  would  result 
in  a  diminution  of  safety  to  the  miners. 
In  addition,  the  petitioner  asserts  that 
the  projHJsed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandator}' 
standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.. These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  16.  1995.  Copies  of  these 
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petitions 
that  address 


ire  available  for  inspection  at 


Dated: 
Patricia  W . 
Director. 
Variances. 
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January  10, 1995. 
Silvey, 

ice  of  Standards,  Regulations  and 
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4510-43-P 


NATIONAL  SCIENCE  FOUNDATION 

Propose^  Establishment  and 
Organiza|tional  Meeting 

NSF  phns  to  establish  an  Ad  Hoc 
Task  Fon  :e  on  the  Future  of  the  NSF 
Supercor  iputer  Centers  Program  in  the 
near  futu  -e.  The  Director  of  the  National 
Science  I  bundation  has  determined  that 
the  estab  ishment  of  the  proposed 
commitlae  is  necessary  and  in  the 
public  inierest.  EstabUshment 
documents  are  currently  under  review 
by  0MB  fend  GSA  in  accord  with 
Executiv0^Order  No.  12838.  Details 
about  thd  proposed  establishment  are 
listed  below.  This  notice  also  announces 
that  NSF  will  conduct  an  organizational 
meeting  i  )f  the  proposed  committee  on 
January  ;  0  and  its  notice  appears  at  the 
end  of  this  announcement. 

Name:  Ad  Hoc  Task  Force  on  the  Future 
of  the  fisf  Supercomputer  Centers  Program 

Purpos«:  To  advise  NSF  on  the  future  of  its 
Superconiputing  Centers  Program  in  the  light 
of  the  cha  nging  nature  of  the  computing  and 
informati(  in  science  and  technology  fields.  Its 
scope  wil  be  limited  to  NSF's  support  for 
advanced  computational  science. 

Expected  Diu^tion:  It  is  expected  that  the 
Task  Fore  b  will  complete  its  activities  on  or 
before  Se]  jtember  30. 1995 

Balana  d  Membership  Plans:  To  attain  a 
balanced  x)int  of  view,  members  will  be 
selected  f  om  academic  institutions  and 
private  industry.  Six  will  represent  academic 
institutions,  both  public  and  private,  one  will 
be  a  repr«  sentative  from  the  National  Labs, 
and  one  v  ^ill  be  an  industrial  member. 
Members  lip  will  also  be  diverse  regarding 
the  persp  sctive  towards  computational 
science. '  here  will  be  representatives  from 
computet  science,  engineering,  and  the  basic 
sciences,  as  well  as  members  experienced  in 
operating  modem  high  performance 
computii  g  facilities,  and  administration  of 
research  organizations. 

Respoi^ible  NSF  Official:  Dr.  Robert 
BorchersJ  Director,  Division  of  Advanced 
Scientific  Computing,  Directorate  for 
Compute  r  and  Information  Science  and 
Engineer  ng,  National  Science  Foundation, 
4201  Wilson  Boulevard.  Arlington,  VA 
22230,  7(3/306-1970. 

I  Organizational  Meeting 

National  Science  Foundation 
the  following  meeting  of  the 
Ad  Hoc  Task  Force  on  the  Future 
Supercomputer  Centers  Prograan. 

aid  Time:  January  30, 1995,  8:30  a.m. 


JMI 


Notice  ol 

The 
announces 
proposec 
of  the  NSF 

Date 
to  5:00  p 


Place:  Room  1150,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arliagton,  VA. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Richard  Kaplan, 
Program  Director,  Centers  Program,  Division 
of  Advanced  Scientific  Computing. 
Directorate  for  Computer  and  Information 
Science  and  Engineering.  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230,  703/306-1970. 

Minutes:  May  be  obtained  from  the  contact 
{jerson  listed  above. 

Meeting  Purpose:  The  objective  of  the  Task 
Force  is  to  advise  the  NSF  on  the  future  of 
its  Supercomputing  Centers  Program  in  the 
light  of  the  changing  nature  of  the  computing 
and  information  science  and  technology 
fields.  Its  scope  will  be  limited  to  NSF's 
support  for  advanced  computational  science. 
This  meeting  is  to  organize  and  set  the 
agenda  for  subsequent  meetings. 

Agenda:  January  30, 1995: 
AM — Introductory  Remarks  and  Background 
PM — Discussion  on  procedures,  locations, 

and  agenda  for  subsequent  meetings 

Dated;  January  10. 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  95-1003  Filed  1-13-95;  8:45  am] 

BILUNG  CODE  75i»-01-M 


Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems  (#1205). 

Date  and  Time:  January  26-27. 1995;  8:30 
a.m.-5  p.m. 

Place:  National  Science  Foundation.  Room 
730. 4201  Wilson  Blvd..  Arlington.  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  John  Scalzi.  Program 
Director,  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington,  VA  22230. 
Telephone:  (703)  306-1361. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Reason  for  Late:  Difficulty  in  arranging  a 
suitable  meeting  date  for  all  panelists. 


Dated:  January  10, 1995. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  95-1004  Filed  1-13-95;  8:45  ami 

BILUNG  CODE  755&-01-M 

Advisory  Committee  for  Engineering; 
Meeting;  Committee  of  Visitors 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended)  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Committee  for 
Engineering  (#1170). 

Date  and  Time:  February  2-3. 1995;  8:30 
am-5  pm. 

Place:  National  Science  Foundation.  Room 
580,  4201  Wilson  Blvd.,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Ms.  Lynn  Preston,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1380. 

Purpose  of  Meeting:  To  carry  out 
Committee  of  Visitors  (COV)  review 
including  examination  of  decisions  on 
proposals,  reviewer  comments,  and  other 
privileged  materials. 

Agenda:  To  provide  oversight  review  of  the 
Engineering  Research  Centers  Program. 

Reason  for  Closing:  The  meeting  is  closed 
to  the  public  because  the  Committee  is 
reviewing  proposals  actions  that  will  include 
privileged  intellectual  property  and  personal 
information  that  could  harm  individuals  if 
they  are  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  are  exempt  under 
5  U.S.Q  552b(c).  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act  would  be 
improperly  disclosed. 

Dated:  )anuary  10. 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  95-1005  Filed  1-13-95;  8:45  am) 
BILUf<G  CODE  7S5&-01-M 


Special  Emphasis  Panel  in 
Geosciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  follouring 
meeting. 

Name:  Special  Emphasis  Panel  in 
Geosciences  (#1756). 

Date  and  Time:  February  1-3, 1995;  8:30 
am — 5:00  pm. 

Place:  Globe,  744  Jackson  Place, 
Washington,  DC  20006. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  Peter  Wilkniss,  Global 
Change  Research,  Room  1070N,  Directorate 
for  Geosciences  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA  22230.  Telephone:  (703)  306-1503. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 


submitted  to  NSF  for  financial  support  in 
response  to  the  special  initiative  NSF  94- 
152. 

Agenda:  To  review  and  evaluate  proposals 
for  Global  Learning  and  Observations  to 
Benefit  the  Environment  (CLORE). 

Reason  for  closing:  The  proposals  being 
revieurd  include  information  of  a 
propn^rory  or  confidential  nature,  ir.cluding 
tfcclu  icd!  information;  financial  dula.  such  as 
s.nlaries;  and  personal  informaiion 
concsrning  individuals assoc iated  uiih  the 
proposals.  These  matters  are  exempt  under  5 
U.S.  552brc).  (4)  and  (6)  of  the  C.jvernmenl 
in  the  Sunshine  Act. 

Datod:  January  10,  1995 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  95-1006  Filed  1-13-95;  8:45  anij 

BILUNG  CODE  7555-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (0MB) 
Review 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  Parts  20  and  61.  Low- 
Level  Waste  Shipment  Manifest 
Information  and  Reporting. 

3  The  form  number  if  applicable: 
NRC  Forms  540  and  540A.  541  and 
541A,  and  542  and  542A. 

4.  How  often  the  collection  is 
required:  Quarterly  reporting  or  less  to 
the  NRC  depending  upon  specific 
license  conditions.  Forms  are  used 
whenever,  low-level  waste  is  shipped. 

5.  Who  will  be  required  or  asked  to 
report:  All  NRC  licensed  low-level 
waste  facilities.  All  generators, 
collectors,  processors  of  low-level  waste 
intended  for  disposal  at  a  low-level 
waste  facility  must  complete  the 
appropriate  forms. 

6.  Aji  estimate  of  the  number  of 
responses: 

For  the  Rule:  12,068 
For  NRC  Form  540:  8,000 
For  NRC  Form  541:  8,000 
For  NRC  Form  542:  600 

7.  An  estimate  of  the  number  of  houn 
needed  annually  to  complete  the 


requirement  or  request:  For  the  final 
rule,  approximately  12,548  hours  (1.04 
hours  per  response).  For  the  NRC 
Forms,  approximately  53,100  hours: 
NRC  Form  540—9,380  hpurs  (1.17  hours 
per  response);  NRC  Form  541 — 43,463 
hours  (5.43  hours  per  response),  and 
NRC  Form  542—260  hours  (0.43  hours 
por  response). 

8.  An  indication  of  whether  Section 
3504(h).  Pub.  L.  96-511  applies: 
Applicable. 

9.  Abstract:  The  Nuclo-ar  Rc-gulatory 
Commission  is  amending  its  regulations 
inlO  CFR  Parts  20  and  61  to  improve 
low-lt!vel  waste  (LLW)  shipment 
manifest  information  and  reporting.  The 
final  rule  and  new  forms  uill:  (1) 
Improve  the  quality  and  uniformity  of 
information  contained  on  manifests  that 
are  required  to  control  transfers  of  low- 
level  radioactive  waste  ultimately 
intended  for  disposal  at  a  land  disposal 
facility;  (2)  establish  a  set  of  NRC  forms, 
that  ser\'es  as  a  national  Uniform  Low- 
Level  Radioactive  Waste  Manifest,  and 
captures  the  information  needed  to  meet 
NRC.  DOT.  State  and  Compacts 
information  requirements;  (3)  require 
LLW  disposal  site  operators  to 
electronically  store  container-specific 
manifest  information;  and  (4)  require 
disposal  site  operators  to  be  capable  of 
submitting  reports  of  stored  manifest 
information  on  a  computer-readable 
medium  (e.g.,  magnetic  disks  or  tapes). 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  2120  L 
Street.  N.W.  (Lower  Level),  Washington, 
DC  20555-0001. 

Comments  and  questions  can  be 
directed  by  mail  to  the  OMB  reviewer; 
Troy  HiUier,  Office  of  Information  and 
Regulatory  Affairs  (3150-0014;  3150- 
0135;  3150-0164:  3150-0165; and  3150- 
0166),  NEOB  10202,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo  Shehon,  (301)  415-7233. 

Dated  at  Rockville,  Maryland  this  9th  day 
of  January.  1995. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranford, 

Designated  Senior  Official  for  Information 

Resources  Management. 

[FR  Doc.  95-1025  Filed  1-13-95;  8:45  am] 

BILLING  CODE  7S9<M)1-M 


[Docket  No.  50-313] 

Entergy  Operations,  Inc.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
51  issued  to  Entergy  Operations,  Inc. 
(the  licensee)  for  operation  of  Arkansas 
Nuclear  One,  Unit  1  located  in  Pope 
County.  Arkansas. 

The  proposed  amendment  revised 
technical  specifications  to  address  the 
installation  of  two  battery  chargers  on 
each  vital  125  vdc  power  train  in  lieu 
of  the  "swing"  battery  charger  that  is 
currently  used. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibifity  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

Criterion  1— Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated. 

The  vital  125  vc  system  is  not  an  accident 
initiator.  It  serves  as  a  power  supply  to 
systems  which  mitigate  the  effects  of 
postulated  accidents. 

The  proposed  Technical  Specification  (TS) 
changes  are  consistent  with  those  of  the  plant 
system  currently  addressed  by  the  TSs.  The 
proposed  Limiting  Condition  for  Operation 
maintains  the  minimum  equipment 
operability  requirement  of  one  battery 
charger  per  electrical  train.  The  Action 
Statement  allows  op>eration  for  an  8  hour 
period  with  no  operable  battery  charger  on 
one  electrical  train,  maintaining  the  current 
requirements.  The  separate  requirement  for 
testing  a  "swing"  battery  charger  has  been 
deleted.  The  remaining  sur\'eillance 
requirement  wording  continues  to  require 
testing  and  loading  of  all  battery  chargers  on 
their  associated  busses,  including  the 
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2 — Does  Not  Create  the 
of  a  New  or  Different  Kind  of 
any  Previously  Evaluated. 
Technical  Specification  (TS) 
consistent  with  those  of  the  plant 

ly  addressed  by  the  TSs.  The 
imiting  Condition  for  Operation 
he  minimum  equipment 
requirement  of  one  battery 
electrical  train.  The  Action 
illows  operation  for  an  8  hour 
no  operable  battery  charger  on 
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e,  this  change  does  not  involve  a 
reduction  in  the  margin  of  safety. 

Staff  has  reviewed  the 
analysis  and,  based  on  this 
review,  if  appears  that  the  three 
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standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazardous  consideration. 
The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comment  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  considerations.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  action  will  occur  very  infrequently. 
VVrittne  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administrative,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville, 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  wTitten 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  February  16, 1995,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Conunission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 


CFR  Part  2.  Interested  persons  should 
consuh  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the 
Tomlinson  Librar>',  Arkansas  Tech 
University,  Russellville,  Arkansas 
72801.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 


sources  and  documents  of  which  the 
petitioner  is  award  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  a  genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  fimitod  to 
matters  within  the  scope  of  the 
amendment  under  considtration.  The 
contention  must  be  one  v.hich,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petition«r  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
particip-ite  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  tliat  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  mV..  Washington,  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-{80n)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  William 
D.  Beckner:  petitioner's  name  and 
telephone  number,  date  pttition  was 
mailed,  plant  name,  and  publication 
date  and  page  nimaber  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  •'cnt  to  the  Office  of  the 


General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  and  to  Mr.  Nicholas  S. 
Reynolds,  Winston  &  Strawn,  1400  L 
Street,  NW.,  Washington,  DC  200G5- 
3502,  attorney  for  the  licensee. 

Nontimniy  flings  of  petitions  for 
leave  to  interne  ne,  amended  petitions, 
suppiementai  pKtitions  and/ or  requests 
for  hearing  wii!  not  ba  entertained 
absent  a  dito'mination  by  the 
Commission,  tht;  presiding  officer  or  the 
presiding  Ato:r,ic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  gr.uued  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714i;.;(l)  (i)-(v)  and  2.714(d). 

For  further  dt^tails  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  30. 1994. 
which  is  availnble  for  public  inspection 
at  the  Comn  ission's  Public  Document 
Room,  the  C«lman  Building.  2120  L 
Street.  NW.,  Washington.  DC,  and  at  the 
local  public  document  room  located  at 
the  Tomlin.son  Library,  Arkansas  Tech 
University,  Russellville,  Arkansas 
72801. 

Dated  at  Rockville.  Maryland,  this  10th  day 
of  lanuary  199.'i. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  W.  Alexion, 
Project  Manager.  Project  Directorate  A -7. 
Division  of  Reactor  Projects — I////V.  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  95-1023  Filed  1-1.1-95:  8:45  am) 

BILUNG  CODE  7590-01-M 


(Docket  No.  70-36] 

Combustion  Engineering  Hematite 
Facility;  Closing  of  Local  Public 
Document  Room 

Notice  is  hereby  given  that  the    - 
Nuclear  Regulatory  Commission  (NRC) 
is  closing  the  local  public  document 
room  (LPDR)  for  records  pertaining  to 
the  Combustion  Engineering  (CE) 
Hematite  Nuclear  Fuel  Manufacturing 
Facility  located  at  the  Jefferson  College, 
Hillsboro,  Missouri,  effective  February 
1.1995. 

This  LI'DR  was  established  in  April 
1993  during  the  NRC's  review  of  CEs 
license  renewal  application.  There  is  no 
longer  a  need  for  the  LPDR  since  Special 
Nuclear  Material  License  SNM-33  was 
renewed  for  a  lO-year  term  on  July  28, 
1994. 

Dated  at  Rockville.  Maryland,  this  lOlh  day 
of  January,  1995. 


For  the  Nuclear  Regulatory  Commission. 
Walter  E.  Oliu, 

Acting  Director,  Division  of  Freedom  of 
Information  and  Publications  Services.  Office 
of  Administration. 

|FR  Doc.  95-1024  Filed  1-13-95:  8:45  am) 

BILLING  CODE  7S9O-01-M 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

National  Information  Infrastructure 
Security  Issues  Forum;  Public  Meeting 

AGENCY:  Office  of  Management  and 

Budget. 

ACTION:  Notice  of  Public  Meetings  and 

request  for  public  comments. 

SUMMARY:  The  National  Information 
Infrastructure  Security  Issues  Forujn 
will  conduct  two  public  meetings  to 
continue  a  dialogue  between 
government  and  the  private  and  public 
interest  sectors  on  issues  related  to  the 
security  of  information  on  the  National 
Information  Infrastructure  (Nil). 
Interested  parties — especially 
beneficiaries  of  Aid  to  Famdies  with 
Depicndent  Children  and  Food  Stamps, 
and  users  of  public  information,  and 
participants  in  the  sophisticated 
communications  networks  which 
support  the  U.S.  transportation  and 
customs  systems — are  invited  to  submit 
a  1-2  page  position  statement  and 
request  to  testify. 

The  meetings  are  sponsored  by  the  Nil 
Security  Issues  Forum  of  the 
Information  Infrastructure  Task  Force 
and  Mega-Project  III  of  the  U.S. 
Advisor}'  Council  on  the  Nil. 
DATES:  Both  public  meetings.  "Security 
of  the  Electronic  Delivery  of 
Government  Information  and  Services" 
and  "Security  for  Intelligent 
Transportation  Systems  and  Trrulu 
Information,"  will  be  held 
simultaneously  on  Friday.  Janutiry  27, 
1995,  ftt)m  9:00  a.m.  to  12:30  p.ni".  in 
Raleigh.  North  Carolina. 

Those  wishing  to  testify  should 
submit  a  1-2  page  position  statemont 
and  request  to  participate  by  januar)  1 0, 
1995.  Individuals  wishing  to  offi  r 
general  comments  or  present  qucsticins 
may  request  to  do  so  during  the 
meeting.  Written  comments  may  b«? 
submitted  on  paper  or  electronically,  in 
ASCII  format,  and  will  be  accepted  until 
Fobrunry  10,  1995. 
ADDRESSES:  The  public  meeting. 
"Security  of  the  Electronic  Delivery  of 
Government  Information  and  Services." 
will  be  held  in  the  Auditorium  of  the 
North  Carolina  Museum  of  History.  1 
East  Edenton  Street.  Raleigh.  North 
Carolina.  The  public  meeting,  "Security 
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Transportation  Systems 
Information,"  will  be  held  in 
of  the  Department  of 
.  Affairs,  109  East  Jones  Street. 
,  North  Carolina.  Both  buildings 
:lose  proximity  to  the  North 
Capitol  Building, 
statements  and  requests  to 
for  the  meeting,  "Security  of  the 
Delivery  of  Government 
and  Services,"  sent  to  the 
Information  Technology 
Working  Group,  marked  to  the 
of  Ms.  April  Ramey,  U.S. 
of  the  Treasury,  1425  New 
Avenue,  Room  2150  N.W.. 
on,  D.C.  20220.  Position 
may  also  be  submitted  via 
202} 622-1595  or  through 
c  mail  to 

iey@treas.sprint.com.  Electronic 
Id  be  submitted  as  unencoded, 

,  ASCn  text, 
statements  and  requests  to 
for  the  meeting,  "Security  for 
;ent  Transportation  Systems  and 
Information,"  should  be  sent  to 
>e  National  Transportation 
Center  of  the  Department  of 
,  marked  to  the  attention 
Gary  Ritter,  DTS-21,  at  55 
;.  Cambridge,  MA,  02142. 
statements  may  also  be 

via  fax  to  (617)  494-2370  or 
electronic  mail  to 

^_,. dot. gov".  Electronic 

ould  be  submitted  as  unencoded, 
,  ASCII  text, 
offering  testimony  are  asked  to 
them  on  paper,  and  where 
,  in  machine-readable  format, 
ne-readable  submissions  may  be 
I  ,ed  through  electronic  mail 

sent  over  the  Internet,  or  on  a 
disk  formatted  for  use  in  an 
based  computer.  Machine- 
submissions  should  be 
as  unencoded,  unformatted 
text. 

comments  should  include  the 
information: 

and  organizational  affiliation, 
of  the  individual  responding; 
indication  of  whether  comments 
represent  views  of  the 

's  organization  or  are  the 
's  personnel  views;  and 
applicable,  information  on  the 

's  organization,  including  the 
organization  (e.g.,  trade 
_tion,  private  corporation,  non- 
organization)  and  general  areas  of 
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INFORMATION  CONTACT:  For 
further  information  relating  to  electronic 
delivery  of  information  and  services, 
contsct  Ms.  April  Ramey  of  the  Treasury 
Department  at  (202)  622-1278. 


For  further  information  relating  to 
transportation  and  trade  issues,  contact 
Mr.  Gary  Ritter  at  the  Volpe  National 
Transportation  Systems  Center  by 
telephone  at  (617)  494-2716. 

SUPPLEMENTARY  INFORMATION: 

I.  Issues  for  Public  Comment 

A.  Background 

The  public  meetings  are  part  of  an 
ongoing  dialogue  with  the 
Achninistration  to  assess  the  security 
needs  and  concerns  of  users  of  the 
National  Information  Infrastructure 
(Nil).  The  Nil  is  a  system  of  high-speed 
telecommunications  networks, 
databases,  and  advanced  computer 
systems  that  will  make  electronic 
information  more  widely  available  and 
accessible  than  ever  before.  For 
example,  citizens  may  be  able  to  learn 
about  federal  benefits  programs  through 
public  kiosks,  or  may  receive  their 
social  security  payments  through  direct 
deposit  to  their  bank  accounts.  As  the 
U.S.  transportation  infrastructiu-e 
becomes  more  complex,  Americans  will 
benefit  from  the  application  of 
information  technologies  to  such 
operations  as  toll  collection,  motor 
vehicle  registration,  and  traffic  routing. 
This  increased  availability  and 
accessibility  of  services  and  products 
provided  through  information 
technology  will  dramatically  affect  the 
way  in  which  individuals  conduct  their 
everyday  affairs. 

Consequently,  broad  public  and 
commercial  use  of  the  Nil  hinges  upon 
implementing  technologies,  policies, 
and  practices  that  not  only  ensure  that 
users  of  information  systems  have 
access  to  information  when  and  where 
they  need  it,  but  that  subjects  of 
information  records  are  able  to  protect 
themselves  from  imauthorized  or 
inappropriate  use  of  information. 

"Americans  will  not  use  the  Nil  to  its 
full  potential  unless  they  trust  that 
information  will  go  where  and  when 
they  want  it  and  nowhere  else," 
declared  Sally  Katzen,  Administrator  of 
the  Office  of  Information  Regulatory 
Affairs  at  0MB  and  chair  of  the  Forum. 
"The  Federal  government  is  a  primary 
user  of  the  Nil  and  thus  a  catalyst  for 
change.  Yet  the  Nil  will  be  designed, 
built,  owned,  operated,  and  used 
primarily  by  the  private  sector,  making 
it  essential  that  security  on  the  Nil  be 
considered  in  partnership  with  the 
public." 

To  address  these  critical  issues,  the 
Vice  President  formed  the  Information 
Infrastructure  Task  Force  (IITF).  The 
IITF  is  chaired  by  Secretary  of 
Commerce  Ron  Brown  and  is  comprised 
of  senior  Administration  officials  having 


expertise  in  technical,  legal,  and  policy 
areas  pertinent  to  the  Nil.  The  mission 
of  the  IITF  is  to  articulate  and 
implement  the  Administration's  vision 
for  the  NIL 

The  Nil  Security  Issues  Forum  was 
established  within  the  IITF  to  address 
the  cross-cutting  issue  of  security  in  the 
NIL  The  forum  is  chaired  by  Sally 
Katzen,  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  in 
the  Office  of  Management  and  Budget. 

In  addition  to  the  IITF,  the  President 
has  established  the  U.S.  Advisory 
Council  on  the  National  Information 
Inft-astructure.  The  Advisory  Council 
represents  industry,  labor,  and  public 
interest  groups,  and  advises  the 
Secretary  of  Commerce  on  issues 
relating  to  the  NIL  Mega-Project  III,  one 
of  three  work  groups  of  the  Advisory 
Council,  is  responsible  for  addressing 
security,  intellectual  property,  and 
privacy  issues  as  they  relate  to  the  NIL 

B.  Structure  and  Content  of  Public 
Meeting 

Security  is  linked  inextricably  to 
broad  public  use  of  the  NIL  The 
technologies,  policies,  and  procedures 
used  to  ensure  the  confidentiality, 
availability,  and  integrity  of  digitally 
produced  and  transmitted  information, 
information  products,  and  services  on 
the  Nil  will  determine  whether,  how, 
and  to  what  extent  digitally  linked 
information  services  will  be  broadly 
used  in  such  critical  applications  as 
providing  public  information, 
supporting  the  delivery  of  government 
services,  utilizing  intelligent 
transportation  systems,  and  conducting  " 
trade. 

Development  of  policies  and 
procedures  that  will  ensure  the  security 
of  public  and  private  information  and 
communications  on  the  Nil  requires 
study  from  different  perspectives, 
whether  that  of  the  subject  of  the 
information,  the  user  of  the  information, 
or  the  creator  of  the  information.  The 
Forum  and  Mega-Project  III  seek  input 
from  parties  representing  beneficiaries 
of  federal  information  and  services  and 
users  of  intelligent  transportation 
systems  and  trade  data. 

Solutions  to  these  concerns  will  come 
via  technical  solutions,  as  well  as  legal 
and  policy  mechanisms.  The  Forum  and 
Mega-Project  III  seek  input  in  this  area 
as  well.  Specifically,  what  legal 
measures,  policy  mechanisms,  and 
technological  solutions,  or  combinations 
thereof,  can  be  used  to  effectively 
protect  the  security  of  federal  benefits 
information  or  transportation  or  trade 
data,  delivered  or  made  accessible  on 
the  Nil? 
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A  panel  of  witnesses  drawn  from  the 
public  will  be  assembled  to  discuss  the 
following  topics  with  a  panel  of  senior 
Administration  officials,  members  of  the 
Security  Issues  Forum,  members  of  the 
Advisory  Council,  and  poHcy  makers  at 
the  State  level,  and  to  field  questions 
and  comments  from  other  members  of 
the  public. 

Position  statements  for  the  meeting, 
"Security  in  the  Dehvery  of  Electronic 
Information  and  Services,"  should 
address  four  principal  questions: 

1.  How  do  you  envision  the  Nil  being 
used  to  provide  services  and 
information  electronically  to  citizens? 
Specifically,  what  tj'pes  of  services  and 
information  should  be  delivered  or 
made  available? 

■2.  What  risks  and  threats  do  you 
foresee  in  making  services  and 
information  available  via  the  Nil?  Such 
threats  might  include  fraud, 
unauthorized  access,  breach  of 
confidentiality  or  privacy,  breach  of 
integrity,  and  system  performance. 

3.  What  legal,  policy,  and  ethical 
issues  do  you  foresee  affecting  usage  of 
the  Nil?  Such  issues  may  include 
liability,  information/property  rights, 
access,  document/records  management, 
legal  admissibihty/evidentiary 
requirements,  and  auditability.  Do  some 
issues,  such  as  privacy  and  open  access, 
tend  to  countervene  each  other? 

4.  What  kinds  job  administrative  or 
technical  solutions  should  be  developed 
or  promoted  to  address  security,  legal, 
and  ethical  concerns?  Such  solutions 
may  include  verifying  recipient  and/or 
vendor  eligibility,  ensuring  operational 
and  systems  security,  and  establishing 
means  to  feciUtate  settlement,  detection, 
and  prosecution. 

Position  statements  for  the  meeting. 
"Security  for  Intelligent  Transportation 
Systems  and  Trade  Information," 
should  address  five  principal  questions: 

1.  Who  should  be  permitted  access  to 
sensitive  trade  and  transportation 
information  systems?  How  can 
inappropriate  access  and  use  l>e 
preveated? 

2.  What  technical  and  institutional 
safeguards  in  electronic  data 
transmission,  storage,  and  retrieval  are 
needed  to  protect  the  security  of  trade 
and  transportation  data?  Such  risks 
might  include:  Disclosure  of  proprietary 
and  confidential  business  information, 
criminal  access  to  trade  and  cargo 
records,  disclosure  of  individual  travel 
patterns  or  vehicle  locations,  or 
disclosure  of  transportation  dispatch 
communications  regarding  sensitive 
cargo  shipment  routes,  itineraries,  and 
locations. 

3.  What  does  an  "appropriate  level  of 
security"  consist  of?  Is  there  a  "one- 


size-fits-all"  solution,  or  can  policies  be 
established  which  flexibly  meet  diverse 
needs? 

4.  Do  certain  systems  merit  greater 
degrees  of  security  protection,  such  as 
traffic  signal  control  systems,  variable 
message  signs,  fleet  location  monitoring, 
electronic  toll  collection,  international 
trade  data,  and  motor  vehicle 
registration  records? 

5.  Who  should  establish  and  enforce 
security  policies?  How  can  government 
and  the  private  sector  work  together  to 
support  a  secure  National  Information 
Infrastructure? 

II.  Guidelines  for  Participation  in  the 
Public  Hearing 

Individuals  who  would  like  to 
participate  on  a  panel  must  request  an 
opportunity  to  do  so  no  later  than 
January  20,  1995,  by  submitting  a  brief, 
1-2  page  summary  position  statement.  If 
approved,  each  participant  will  be 
allowed  to  present  brief  opening 
remarks.  Primary  participation, 
however,  shall  be  during  tlie  general 
discussion  to  follow,  according  to  the 
format  described  above. 

Participants  in  the  public  meeting 
will  testify  before  and  participate  in 
discussions  with  a  panel  consisting  of 
members  of  the  Advisory  Council, 
members  of  the  Security  Issues  Forum, 
and  other  Administration  officials. 

Individuals  not  selected  as  panel 
participants  may  offer  comments  or  ask 
questions  of  the  witnesses  by  rtxjuesting 
an  opportunity  to  do  so  and  being 
recognized  during  the  meeting  by  the 
chairs  of  the  meeting.  Oral  remarks 
offered  in  this  fashion  should  not 
exceed  three  minutes.  No  advance 
approval  is  required  to  attend  the  public 
meetings,  offer  conmients.  or  present 
questions. 

The  public  meeting  on  "Security  of 
the  Electronic  Delivery  of  Information 
and  Services"  will  be  chaired  by  Mr.  Jim 
Flyzik.  Chair  of  the  Government 
Information  Technology  Ser\'ices 
Working  Group  of  the  IITF. 

The  public  meeting  on  "Security  for 
Intelligent  Transportation  Systems  and 
Trade  Information,"  will  be  co-chaired 
by  Ms.  Ana  Sol  Gutierrez,  Deputy 
Administrator  of  the  Research  and 
Special  Programs  Administration  of  the 
U.S.  Department  of  Transportation,  and 
Ms.  Christine  Johnson.  Director  of  the 
Intelligent  Transportation  Systems  Joint 
Program  Office  of  the  U.S.  Department 
of  Transportation. 

More  information  about  the  Clinton 
Administration's  National  Information 
Infrastructure  initiative  can  be  obtained 
from  the  IITF  Secretariat.  Inquiries  may 
be  directed  to  Yvette  Barrett  at  (202) 
482-1835.  bv  e-mail  to 


ybarrett@ntia.doc.gov.  or  by  mail  to  U.S. 
Department  of  Commerce.  IITF 
Secretariat.  NTIA,  Room  4892, 
Washington.  D.C.  20230. 

For  inquiries  over  the  Internet  to  the 
IITF  Gopher  Server,  gopher,  telnet  (login 
=  gopher),  or  anon>Tnous  ftp  to 
iitf.doc.gov.  Access  is  also  available 
over  the  World-Wide- Web.  Questions 
may  be  addressed  to  nii@ntia.doc.gov. 

For  access  by  modem,  dial  (202)  501- 
1920  and  set  modem  communication 
parameters  at  no  parity,  8  data  bits,  and 
one  stop  (N.8.1).  Modem  speeds  of  up 
to  14.400  baud  are  supported. 
Sally  Katzen, 

Administmtor.  Office  of  Information  and 
Regulatory  Affnirs. 

IFR  Dor.  95-1  Of.0  Fik-d  1-13-9S:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (The  Sherwood  Group, 
Inc.,  Common  Stock,  $.01  Par  Value) 
File  No.  1-19480 

January  10.  1995. 

The  Sherwood  Group.  Inc. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
("Security")  from  listing  and 
registration  on  the  American  Stock 
Exchange.  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  in 
addition  to  being  listed  on  the  Amex. 
the  Security  is  listed  on  the  New  York 
Stock  Exchange.  Inc.  ("NYSE").  The 
Security  commenced  trading  on  the 
NYSE  at  the  opening  of  businc^--  on 
December  21, 1994  and  concur:  cntly 
therewith  the  Security  was  suspended 
from  trading  on  the  Amex. 

In  making  the  decision  to  withdraw 
the  Security  from  listing  on  the  Amex. 
the  Company  considered  the  direct  and 
indirect  costs  and  expenses  attendant  on 
maintaining  the  dual  fisting  of  its 
securities  on  the  NYSE  and  on  the 
Amex.  The  Company  does  not  see  any 
particular  advantage  in  the  dual  tradings 
of  the  Security  and  believes  that  dual 
listing  would  fragment  the  market  for 
the  Security. 

Any  interested  person  may.  on  or 
before  February  1. 1995  submit  by  letter 
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S  jcretary  of  the  Securities  and 

Commission,  450  Fifth  Street. 
VVhshington,  DC  20549.  facts 
bearing  upon  whether  the  application 
made  in  accordance  with  the 
of  the  Amex  and  what  terms,  if 
shduld  be  imposed  by  the 
Commission  for  the  protection  of 

The  Commission,  based  on 
fokmation  submitted  to  it.  will 
order  granting  the  application 
date  mentioned  above,  unless 
Coi^mission  determines  to  order  a 
on  the  matter. 


Commission,  by  the  Division  of 
I  egulation,  pursuant  to  delegated 
tf 

H.  McFarland, 
Secretary. 
95-998  Filed  1-13-95;  «:45  ami 
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[Reteasi  No.  34-35205;  File  No.  SR-*»TC- 
04-08]  I 

Self-Regulatory  Organizations; 
Particif>ants  Trust  Company;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Declaring  a 
Dividend 

January  }.  1995 

Pursuant  to  Section  19(b)(1)  of  the 
Securit  es  Exchange  Act  of  1934 
("Act"] ,'  notice  is  hereby  given  that  on 
Decemfcer  28, 1994,  the  Participants 
Trust  (impany  ("PTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change[(File  No.  SR-PTC-94-08)  as 
describJed  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared 
primarily  by  the  self-regulatory 
organi^tion.  The  Commission  is 
publishing  this  notice  to  solicit 
comme  nts  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Pro  posed  Rule  Change 

The  I  )roposed  rule  change  declares  a 
dividend  payable  on  January  20, 1995, 
to  PTC  s  stockholders  of  record  as  of 
Decem)er31, 1994. 

II.  SelfJRegulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 

Changt 

In  it!  filing  with  the  Commission,  PTC 
includ  sd  statements  concerning  the 
purpos  e  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comm<  nts  it  received  on  the  proposed 
rule  ch  ange.  The  text  of  these  statements 


may  be  examined  at  the  places  specified 
in  Item  IV  below.  PTC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

As  a  condition  to  approving  PTC's 
application  for  stock  in  the  Federal 
Reserve  Bank  of  New  York,  the  Board  of 
Governors  of  the  Federal  Reserve 
System  ("Board  of  Governors") 
prohibited  PTC  from  paying  dividends 
to  its  stockholders.^  The  Board  of 
Governors  subsequently  relieved  PTC  of 
the  restriction  on  payment  of  dividends 
on  the  understanding  that  dividends,  if 
declared,  would  be  declared 
periodically  by  PTC's  Board  of  Directors 
and  paid  at  a  rate  not  to  exceed  the  90- 
day  United  States  Treasury  bill  rate  in 
effect  at  the  time  the  dividend  is 
declared. 3 

The  Commission  approved  PTC's 
practice  of  paying  dividends  out  of  net 
profits  subject  to  the  limitations 
imposed  by  the  Board  of  Governors  and 
subject  to  the  further  requirements  that 
(i)  prior  to  using  excess  income  from 
invested  principal  and  interest  ("P&I") 
to  pay  a  dividend.  PTC's  Board  of 
Directors  be  advised  of  any  amount 
related  to  the  investment  of  P&I  which 
has  not  been  rebated  and  is  part  of  the 
net  profits  used  to  declare  the  dividend 
and  affirmatively  approve  the 
application  of  such  excess  P&I  income 
for  the  dividend  and  (ii)  PTC  file  a 
proposed  rule  change  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  each  time 
it  declares  a  dividend.'* 

PTC  has  paid  dividends  on  January 
18, 1993  in  the  amount  of  $  52  per  share 
to  stockholders  of  record  as  of  the  close 
of  business  on  December  31, 1992^  and 
on  January  20, 1994  in  the  amount  of 
$  525  per  share  to  stockholders  of  record 
as  of  the  close  of  business  on  December 
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■*  Letter  from  William  W  Wiles.  Sf  retary  of  the 
Board,  Board  of  Governors,  to  Thomas  A.  Williams. 
Milbank.  Tweed,  Hadley  &  McCloy  (March  27. 
1989)  (approving  PTC's  application  for  stock  in  the 
Federal  Reserve  Bank  of  New  York). 

'  Letter  from  Jennifer  J.  Johnson.  Associate 
Secretary  to  the  Board.  Board  of  Governors,  to 
Leopold  S  Rassnick.  Vice  President  and  General 
Counsel.  PTC  (June  9. 1992).  The  Slate  of  New  York 
Banking  Department  subsequently  removed  its 
restriction  on  the  payment  of  dividends.  Letter  from 
Carmine  M.  Tenga.  Deputy  Superintendent  of 
Banks,  State  of  New  York  Banking  Department,  to 
Leopold  S.  Rassnick.  Vice  President  and  General 
Counsel,  PTC  (December  21.  1992). 

■•Securities  Exchange  Art  Release  No  31746 
(January  15,  1993).  58f  R  6319  |File  No  SR-PTC- 
92-15)  (notice  of  filing  and  order  granting 
accelerated  approval  of  proposed  rule  change). 


31. 1993.«*  At  its  meeting  of  December 
21, 1994.  PTC's  Board  of  Director 
declared  a  dividend  in  the  amount  of 
SI. 00  per  share,  payable  on  January  20. 
1995,  to  stockholders  of  record  as  of  the 
close  of  business  on  December  31. 1994 
This  dividend  rate  does  not  exceed  the 
90-day  United  States  Treasury  bill  rate 
in  effect  on  December  21. 1994.'  The 
dividend  does  not  include  any  excess 
income  attributable  to  investments  of 
P&I  as  all  such  P&I  related  income  with 
respect  to  fiscal  year  ended  December 
31. 1994,  will  be  rebated  to  participants 
on  a  pro  rata  basis  based  on  the  amount 
of  P&I  disbursements  to  each 
participant. 

PTC  believes  that  the  proposed  rule 
change  is  consistent  with  Section 
17A(b)(3)(D)  of  the  Acts  and  the  rules 
and  regulations  thereunder  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  fees  and  other  charges  among 
participants. 

(B)  Self-Regulatory  Organization 's 
Statements  on  Burden  on  Competition 

PTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

PTC  has  not  solicited  comments  with 
respect  to  the  proposed  rule  change,  and 
none  have  been  received 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(i)  of  the  Act«  and 
subparagraph  (e)(1)  of  Rule  19b-4>o 
thereunder  because  the  proposed  rule 
change  constitutes  a  stated  policy, 
practice,  or  interpretation  with  respect 
to  the  meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
self-regulatory  organization.  At  any  time 
within  sixty  days  of  the  filing  of  such 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 


*  Securities  Exchange  Act  Release  No  33487 
Oanuary  18  1994),  59  FR  3900  IFile  No  SR-PTC- 
93-07)  (notice  of  filing  and  immediate  effectiveness 
of  proposed  rule  change) 

'The  90-day  United  States  Treasury  bill  rate,  as 
published  in  The  Wall  Street  Journal  on  December 
21   1994.  was  5  61% 

•15  U  S.C  §78q-l(b)(3)(D)(1988) 

'IS  U  S.C  §78s(b)(3)(A)(i)(1988) 

i'»17  CFR  240  19b-4(e)(l)  (1994) 


public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Sc'icitation  of  Comments 

Intert  sicd  persons  are  invited  to 
submit  writLen  data,  views,  and 
aigur-'-ciUs  concerni.ig  the  foregoing. 
Persons  making  v.Titten  submis.sions 
shouiil  file  SIX  copies  thereof  with  the 
Secretary,  Securitins  and  Exchange 
Commission,  450  Fifth  Street.  N.W.. 
Wasliington.  D.C.  20549.  Copies  of  the 
sub.T.i.ssion.  all  subsequent 
anie.idraents,  all  written  statements 
u  ith  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  vvritten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  PTC.  All  submissions  should 
refer  to  File  No.  SR-PTC-94-08  and 
should  be  submitted  by  February  7. 
1995. 

For  tJie  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

|FR  Doc.  95-1036  Filed  1-13-95;  8:45  ami 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc., 
Relating  to  the  Effective  Date  of  an 
Amendment  to  the  Prompt  Receipt  and 
Delivery  of  Securities  Interpretation 
Concerning  Affirmative  Determinations 
Made  in  Connection  With  Short  Sales 

January  10,  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  January  9.  1995, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Item  I,  II.  and  III  below,  which  Items 


have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  of 
solicit  comments  on  the  proposed  rule 
change  from,  interested  persons. 

I.  Self-Rc^ulatory  Organization's 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

The  NASD  is  proposing  to  change  the 
effective  date  of  a  rule  change 
previously  approved  by  the  Commission 
regarding  an  amendment  to  the 
Interpretation  of  the  Board  of 
Covemors — Prompt  Receipt  and 
Delivery  of  Securities  ("Interpretation") 
issued  by  the  NASD  Board  of  Governors 
under  Article  III,  Section  1  of  the  NASD 
Rules  of  Fair  Practice  that  deals  with 
affirmative  determinations  made  by 
members  in  comiection  with  short  sales. 
Specifically,  the  NASD  proposes  to 
change  the  effective  date  of  the 
amendment  to  the  Interpretation  to 
January  9.  1995,  with  the  exception  that 
one  provision  of  the  rule  change  will 
not  go  into  effect  until  August  1,  1995. 
In  particular,  the  provision  of  the  rule 
change  that  states  that  annotations  of 
affirmative  determinations  "must  be 
made  for  each  and  every  transaction 
since  a  'banklef  or  standing  assurance 
that  securities  are  available  for 
borrowing  is  not  acceptable  to  satisfy- 
the  affirmative  determination 
requirement"  will  not  go  into  effect 
until  August  1,  1995. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  ex.imined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  September  12.  1994,  the  SEC 
approved  and  NASD  rule  change  (SR- 
NASD-94-32)  that  amended  the 
Interpretation.'  Specifically,  the 
amended  Interpretation  requires 
members  to  annotate,  on  the  trade  ticket 
or  on  some  other  record  maintained  for 


"  17  CFR  200.3O-3(a)(12)  (1994). 


'  Securities  Exchange  Act  Release  No.  34653 
(September  12,  1994),  59  FR  47965  (September  19, 
1994). 


that  purpose  by  the  member  firm,  the 
following  information: 

1.  if  a  customer  assuers  delivery,  the 
member  or  associated  person  must 
annotate  that  conversation  noting  the 
present  locstii.n  of  the  securities, 

\v  'ic'.her  the  f^ecurities  are  in  gciod 
til  liverable  fnnn:  and  whether  they  v.-jll 
l;o  delivered  to  the  firm  uiihin  time  for 
srillement;  or 

2.  if  the  member  or  associated  person 
locates  the  stock,  an  annotation  m.ust  be 
made  that  identifies  the  individual  and 
firm  contacted  who  offered  assurance 
tliat  the  shares  would  be  delivered  or 
were  available  for  borrowing  by 
settlement  date;  and  the  number  of 
shares  needed  to  cover  the  short  sale. 

The  amendment  also  provided  that 
the  manner  by  which  a  member  or 
person  associated  with  a  mem.ber 
annotates  compliance  with  this 
"affirm.ative  determination" 
requirement  (e.g..  marking  the  order 
ticket,  recording  inquiries  in  a  log,  etc.) 
is  left  for  each  individual  firm  to  decide. 
In  addition,  the  amendm.ent  also 
clarified  that  an  affirmative 
determination  and  annotation  of  that 
affirmative  determination  must  be  made 
for  each  and  every  transaction  since  a 
"blanket"  or  standing  assurance  that 
securities  are  available  for  borrowing  is 
not  acceptable  to  satisfy  the  affirmative 
determination  requirement.  Thus,  by 
requiring  firms  to  annotate  each  and 
every  affirmative  determination,  the 
amendment  made  clear  the  NASD's 
pohcy  that  firms  can  not  rely  on  daily 
fax  sheets  of  "borrowable  stocks"  to 
satisfy  their  affirmative  determination 
requirements  under  the  Interpretation. 

In  NASD  Notice  to  Members  94-80, 
the  NASD  announced  that  the  effective 
date  of  the  amendments  to  the 
Interpretation  would  be  November  30. 
1994.  Based  upon  feedback  ft-om  a  broad 
spectrum  of  NASD  members  that 
compliance  with  the  amended 
Interpretation  would  not  be  possible  by 
November  30, 1994.  due  to  a  variety  of 
operational  adjustments  that  needed  to 
be  made,  the  NASD  has  decided  to 
postpone  the  effective  date  of  the  rule 
change  until  January  9, 1995,  to  give 
member  firms  sufficient  time  to  prepare 
for  the  rule  change. 

In  addition,  in  light  of  the  NASD's 
concern  that  the  prohibition  against  the 
use  of  daily  fax  sheets  and  other 
"blanket"  or  standing  assurances  may 
have  created  an  unnecessarily 
burdensome  regulatory  requirement  on 
NASD  members,  the  NASD  has  decided 
to  postpone  the  effective  date  of  this 
provision  of  the  amended  Interpretation 
until  August  1. 1995.  The  NASD's 
concerns  arise  because  of  its 
understanding  of  the  manner  in  which 


3446 


in  s 


1  jai 
fix  ; 


ai 


^layi  ig 


\ni 


provi 
indu 


Federal  Register  /  Vol.  60.  No.  10  /  Tuesday,  January  17,  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  10  /  Tuesday,  January  17.  1995  /  Notices 


3447 


York  Stock  Exchange  ("NYSE") 
ing  and  interpreting  NYSE 
ion  Memorandum  91-41. 
was  promulgated  pursuant  to 
iu\e  440C  and  is  much  like  the 
s  Interpretati  >n,  but  has  never 
ed  with  the  Commission  for 
1.  Prior  to  submitting  the 

to  the  Interpretation,  it  was 
SD's  understanding,  based  on 

with  NYSE  officials,  that 
nformation  Memorandum  91-41 

NYSE  members  to  mak» 
tive  determinations  by  contacting 
ners  (and,  thus,  not  relying  on 
;heets)  prior  to  effecting  short 
d  to  annotate  such 
inations.  During  the  time  that  the 
eness  of  this  provision  of  the 

is  held  in  atieyance,  the 
will  review  the  provision  with  its 
committees  to  determine 
to  proceed  with 
I  lentation  of  the  provision  or  to 
the  provision. 

*^ASD  believes  that  the  proposed 
ange  is  consistent  with  the 
ons  of  Section  15A(b)(6)  of  the 
ich  requires  that  the  rules  of  the 
among  other  things,  to  remove 

to  and  perfect  the 
ism  of  a  free  and  open  market 
protect  investors  and  the  public 
t,  in  that  delaying  the  effective 
the  changes  to  the  Interpretation 
nuar>'  9,  1995  will  assist 
irs  in  complying  with  the  new 
milarly,  the  NASD  believes  that 
,^  the  effective  date  of  the 
on  of  the  amended  Interpretation 
!  with  the  use  of  daily  fax  sheets 
ugust  1,  1995,  will  give  the 
and  its  members  ample  time  to 
er  whether  to  retain  this 
on  or  modify  it  to  better  reflect 
practice,  thereby  avoiding 
firm  confusion  and  ensuring 
Nl\SD  rules  are  crafted  to  achieve 
r  ^ulatory  goals  in  a  manner  that 
east  burdensome  for  the 
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B  Sel  -Rpgulatory  Organization 's 
Statei  lent  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  c  lange  will  not  result  in  any 
burde  i  on  competition  that  is  not 
neces:  ary  or  appropriate  in  furtherance 
of  pui  poses  of  the  Act. 

C.  Sel  ■■Regulatory  Organization's 
Statei  lent  on  Comments  on  the 
Propc  sed  Rule  Change  Received  From 
Meml  ers.  Participants,  or  Others 

Cor  iments  were  neither  solicited  nor 
recei\  ed. 


JMI 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  Section 
19(b)(3)(A)(i)  of  the  Act  and  Section  (e) 
of  Rule  19b-4  promulgated  thereunder 
in  that  it  changes  the  effective  dates  of 
new  provisions  of  the  NASD's  rules  and 
is  therefore  a  policy  relating  to  the 
administration  or  enforcement  (i.e.,  the 
effective  date)  of  a  new  rule  of  the 
Association. 

At  any  time  within  60  days  of  the 
filing  of  a  rule  change  pursuant  to 
Section  19(b)(3)(A)  of  the  Act,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.VV., 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  fiUng  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-95-2  and  should  be 
submitted  by  February  7, 1995. 

For  the  (Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary 

jFR  Doc  95-1037  Filed  1-13-95;  8:45  ami 
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Self  Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.,  Relating  to 
Adoption  of  a  Fee  to  be  Charged  for 
Audit  Trail  Data 

(Release  No.  34-35206;  File  No.  SR-NYSE- 
94-50] 

January  9. 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  December  22. 1994, 
the  New  York  Stock  Exchange,  Inc. 
("NYSE  '  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
the  adoption  of  a  fee  to  be  charged  for 
audit  trail  data  that  the  Exchange  will  be 
making  available  for  purchase  to  its 
member  clearing  firms. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange's  audit  trail  system 
provides  it  with  audit  trail  data  that  is 
both  consistent  and  high  quality.  By 
utilizing  the  daily  data  submissions 
from  each  clearing  firm,  the  Exchange  is 
able  to  reconstruct  trading  in  all  listed 
securities.  This  capability  facilitates  a 
comprehensive  range  of  surveillance 
procedures  at  the  Exchange. 

Recognizing  that  each  Exchange 
member  organization  conducts  its  own 


internal  surveillance  procedures,  as  well 
as  supervisory  procedures  as  provided 
in  Exchange  Rule  342.  the  Exchange  has 
determined  to  make  each  firm's  own 
reconstructed  data  available  for 
purchase  by  that  member  clearing  firm 
Exchange  reconstructed  data  will  be 
available  on  a  daily  basis  effective 
January  2. 1995. 

The  monthly  cost  of  this  trade/quote 
data  will  be  based  on  the  average 
number  of  daily  trade  sides  compared, 
as  follows: 


Average  number  of  daily  trade 
sides 

Monthly 
fees 

1-2,499 

S  750 

2,500-4,999  

1  000 

5,000-9,999  

1  250 

Over  10,000 

1  500 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  the  requirement  under 
Section  6(b)(4)  of  the  Act  that  an 
exchange  have  rules  that  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  its 
members  and  issuers  and  other  persons 
using  its  facilities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due.  fee,  or  other  charge 
imposed  by  the  Exchange  and  thereforo 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 


arguments  concerning  the  foregoing. 
Persons  making  wrritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U  S  C.  552,  wiJI  be 
available  for  inspection  and  copying  at 
the  Commissions  Public  Reference 
Section.  450  Fifth  Street.  N  W  . 
Washington.  D  C.  20549  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-94- 
50  and  should  be  submitted  bv  F"ebruar\ 
1.1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority 

Margaret  H.  McFarland, 

Depu  ty  Secretary 

IFR  Doc  95-999  Filed  1-13-95.  8  •J5  am) 
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SMALL  BUSINESS  ADMINISTRATION 
[License  No.  02/72-0559] 

Exeter  Equity  Partners,  LP.;  Issuance 
of  a  Small  Business  Investment 
Company  License 

On  November  17.  1994.  a  notice  was 
published  in  the  Federal  Register  (59 
FR  59456)  stating  that  an  application 
had  been  filed  by  Exeter  Equity     « 
Partners.  LP..  10  East  53rd  Street.  New 
York.  New  York,  with  the  Small 
Business  Administration  (SBA) 
pursuant  to  Section  107  102  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107  102 
(1994))  for  a  license  to  operate  as  a  small 
business  investment  company 

Interested  parties  were  given  until 
close  of  business  December  2.  1994  to 
submit  their  comments  to  SB-A  No 
comments  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958.  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information.  SB.A 
issued  License  No.  02/72-0559  on 
December  22.  1994.  to  E.xeter  Equity 
Partners.  L.P  to  operate  as  a  small 
business  investment  company 


(Catalog  of  Federal  Domestic  Assisfanff 
Program  No  59  011.  Small  Busmeis 
Investment  Companies) 
Dated  Januan,  6,  1995 
Robert  D.  Slillman. 

Associate  Administrator  for  Imestinf-nt 
IFR  Doc  95-1053  Filed  1-13-95.  8  45  amj 
BILLING  CODE  B02$-C1-M 


(License  No.  01/01-6356] 

Commonwealth  Enterprise  Fund,  Inc.; 
Transfer  of  Ownership  and  Control  of 
a  Small  Business  Investment  Company 
License 

On  November  17,  1994,  a  notice  was 
published  in  the  Federal  Register  (59 
FR  59455)  stating  that  an  application 
had  been  filed  for  the  transfer  of 
owTiership  and  control  of 
commonwealth  Enterprise  Fund.  Inr  . 
10  Post  Office  Square,  Boston, 
Massachusetts,  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
Section  107  601  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.601  (1994))  for 
a  license  to  operate  as  a  small  business 
investment  company 

Interested  parties  were  given  until 
close  of  business  December  2. 1994  to 
submit  their  comments  to  SBA  No 
comments  were  received 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(d)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information.  SBA 
approved  the  transfer  of  ownership  and 
control  of  Commonwealth  Enterprise 
Fund.  Inc..  License  No.  01/01-5356.  on 
December  22.  1994 

(Catalog  of  Federal  Domestic  .\ssisla::ce 
Program  No  59  011  Small  Business 
Investment  Companies) 

Dated  January  6.  1995 
Robert  D.  Stillman. 

Associate  Administrator  for  Investment 
IFR  Dor.  95-1052  Filed  1-13-95.  8  45  a,-:.| 
BILLING  CODE  802S-01-M 


DEPARTMENT  OF  STATE 

[Public  Notice  2151] 

Advisory  Committee  on  Private 
International  Law;  Meeting  of  Study 
Group  on  Electronic  Commerce 

The  Study  Group  on  Electronic 
Commerce  will  hold  its  next  nieetmg  in- 
New  York  on  Thursday.  January  26  from 
3:00  p  m  until  6  00  p.m  and  on  Friday. 
January  27  ft-om  9:00  a  m.  until  1:00 
p.m.  The  meeting  will  be  held  at  90 
West  Street.  10th  Floor.  Conference 
Room  One  The  Study  Group  provides 
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d  information  for  the 
of  State  on  various  aspects 
)nal  electronic  commerce. 
Group  at  this  meeting  will 
United  Nations 
m  certain  legal  aspects  of 
c  ata  interchange  ("EDI")  in 
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available  in  U.N.  document 
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Report  of  the  United 
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DEPARTMENT  OF  TRANSPORTATION 

National  highway  Traffic  Safety 
Administration 

[Docket  Noi  94-84;  Notice  2] 

Decision  ihat  Nonconforming  1993 
Mercedes«enz  300CE  Convertible 
Passenger  Cars  Are  Eligible  for 
Importatiori 

agency:  N  itional  Highway  Traffic 
Safety  Adi  ministration  (NHTSA),  DOT 
ACTION:  N(  tice  of  decision  by  NHTSA 
that  nonconforming  1993.  Mercedes- 
Benz  300C  E  convertibles  are  eligible  for 
importatic  1. 


JMI 


SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1993 
Mercedes-Benz  300CE  convertibles  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  with  the  safety  standards 
(the  U.S.-certified  version  of  the  1993 
Mercedes-Benz  300CE  convertible),  and 
they  are  capable  of  being  readily  altered 
to  conform  to  the  standards. 
DATES:  This  decision  is  effective  as  of 
the  date  of  its  publication  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler.  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Fart  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Champagne  Imports.  Inc.  of  Lf.nsdale. 
Pennsylvania  (Registered  Importer  R- 
90-009)  petitioned  NHTSA  to  decide 
whether  1993  Mercedes-Benz  300CE 
convertibles  are  eligible  for  importation 
into  the  United  States.  NHTSA 
published  notice  of  the  petition  on 


November  2,  1994  (59  FR  54944)  to 
afford  an  opportunity  for  public 
comment.  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  comments  were  received  in 
response  to  the  notice.  Based  on  its 
review  of  the  information  submitted  by 
the  petitioner,  NHTSA  has  decided  to 
grant  the  petition 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry  VSP  94  is  the  vehicle 
eligibility  number  assigned  to  vehicles 
admissible  under  this  decision 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing.  NHTSA  hereby  decides  that  a 
1993  Mercedes-Benz  300CE  convertible 
(Model  ID  124.061)  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  substantially  similar  to  a 
1993  Mercedes-Benz  3o6CE  convertible 
originally  manufactured  for  importation 
into  and  sale  in  the'United  States  and 
certified  under  49  U.S.C.  30115.  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards 

Authority:  49  US  C.  30141  (a)(1)(A)  and 
(b)(1);  49  CFR  593  8;  delegations  of  authority 
at  49  CFR  1.50  and  501  8 

Issued  on:  January- 10.  1995 
William  A.  Boehly, 

Associate  Administrator  for  Enforcement 
IFR  Doc.  95-1015  Filed  1-13-95;  8:45  ami 

BILLING  CODE  491&-59-M 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  94-90;  Notice  2] 

Decision  That  Nonconforming  1993 
Volvo  940  GL  Passenger  Cars  Are 
Eligible  for  Importation 

AGENCY:  National  Highwav  Traffic 
Safety  Administration  (NHTSA).  DOT 
ACTION:  Notice  of  decision  by  NHTSA 
that  nonconforming  1993  Volvo  940  GL 
passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  notice  armounces  the 
decision  by  NHTSA  that  1993  Volvo  940 
GL  passenger  cars  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  they  are 
substantially  similar  to  a  vehicle 


originally  manufactured  for  importation 
into  and  sale  in  the  United  States  and 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards 
(the  U.S.-certified  version  of  the  1993 
Volvo  940  GL),  and  they  are  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATES:  This  decision  is  effective  as  of 
January  17,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler.  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  §  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
§30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register 

J.K.  M(piors.  Inc.  of  Kingsville 
Maryland  (Registered  Importer  R-90- 
006)  petitioned  NHTSA  to  decide 
whether  1993  Volvo  940  GL  passenger 
cars  are  eligible  for  importation  into  the 
United  States.  NHTSA  published  notice 
of  the  petition  on  November  8. 1994  (59 
FR  55738)  to  afford  an  opportunity  for 
public  comment.  The  reader  is  referred 
to  that  notice  for  a  thorough  description 
of  the  petition.  No  comments  were 


received  in  response  to  the  notice. 
Based  on  its  review  of  the  information 
submitted  by  the  petitioner.  NHTSA  has 
decided  to  grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP  95  is  ihe  vehicle 
eligibility  number  assigned  to  vehicles 
admissible  under  this  decision. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing.  NHTSA  hereby  decides  that  a 
1993  Volvo  940  GL  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  substantially  similar  to  a 
1993  Volvo  940  GL  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  49  U.S.C.  §  30115.  and  is  capable 
of  being  readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
{b)(l);  49  CFR  593  8;  delegations  of  authority 
at  49  CFR  1  50  and  501.8. 

Issued  on:  januan,'  10. 1095. 
VViiliam  A.  Boehly. 

Associate  Administrator  for  Enforcement. 
IFR  Doc.  95-1016  Filed  1-13-95:  8:45  am) 
BILLING  CODE  491(^-S»-M 


DEPARTMENT  OF  THE  TREASURY 
[Treasury  Order  Number  102-14] 

Delegation  of  Authority  With  Respect 
to  the  Treasury  Forfeiture  Fund  Act  of 
1992 

Dated:  January  10. 1995. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Treasury,  including 
the  authority  in  31  U.S.C.  321(b),  it  is 
ordered  that: 

1.  The  purpose  of  this  Order  is  to 
delegate  the  functions,  powers  and 
duties  of  the  Secretary  in  connection 
with  the  operation  and  administration 
of  the  Department  of  the  Treasury 
Forfeiture  Fund  (hereinafter,  the 
"Fund"),  as  established  by  the  Treasury 
Forfeiture  Fund  Act  of  1992.  section  638 
of  Public  Law  102-393  (1992).  codified 
in  relevant  part  at  31  U.S.C.  9703; 


2.  all  functions,  powers  and  duties  of 
the  Secretary  with  respect  to  the  Fund 
are  hereby  delegated  to  the  Under 
Secretary  (Enforcement),  except  as  may 
be  vested  in  another  officer  or  office  by 
statute  or  specifically  delegated  in  other 
Treasury  Orders:  and 

3.  the  Under  Secretary  (Enforce.ment) 
may  redelegate  or  assign  any  authority 
delegated  by  this  Order. 

4.  Canci?//a/jon.  TO  102-14. 
"Delegation  of  Authority  with  Respec  t 
to  the  Treasury  Forfeiture  Fund  Act  of 
1992."  dated  l'anuar>-  19.  1993.  is 
superseded. 

Frank  .>J.  .Newman. 

Acting  Sfcretan-oftbe  Tirafury 

IFR  Dot    95-1056  Filed  1-13-95:  845  Hrrj 

BILLING  CODE  4810-2S-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Veterans'  Advisory  Committee  on 
Education,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  that  a  meeting  of  the 
Veterans'  Advisory  Committee  on 
Education,  authorized  by  38  U.S.C. 
3692.  will  be  held  on  January  26  and  27. 
1995.  from  8:30  a.m.  to  4:00  p.m.  each 
day.  The  meeting  will  take  place  at  the 
Department  of  Veterans  Affairs  St.  Louis 
Regional  Office.  400  South  18th  Street. 
St.  Louis.  Missouri,  63103-2271,  in  the 
Directors  Conference  Room.  The 
purpose  of  the  meeting  will  be  to 
discuss  Veterans  Affairs  education 
issues. 

The  meeting  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
conference  room.  Due  to  the  limited 
seating  capacity,  it  will  be  necessary  for 
those  wishing  to  attend  to  contact  Mrs. 
Celia  P.  Dollarhide,  Director.  Education 
Service,  (phone  202-273-7132)  prior  to 
January  20.  1995. 

Interested  persons  may  attend,  appear 
before,  or  file  statements  with  the 
Committee.  Statements,  if  in  WTitten 
form,  may  be  filed  before  or  within  10 
days  after  the  meeting.  Oral  statements 
will  be  heard  at  10:00  a.m.  on  January 
26.  1995. 

Ddted:  Januarj-  4.  1995. 

By  direction  of  the  Secretary 
Heyward  Bannister, 
Committee  Management  Officer 
IFR  Doc.  95-1054  Filed  1-13-95;  8:45  am) 
BILLING  CODE  832<M)1-M 
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r'est  Highway.  Bethesda. 
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FES  INSTITUTE  OF  PEACE 

Thursday.  January  26.  1995, 

5:30  p.m. 

1550  M  Street.  NW. 

DC  20005.  First  Floor 
iference  Room. 

Session) — Portions  may 
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Report;  General  Issues. 
996  National  Peace  Essay 
lection  of  Unsolicited  Grants 
,lr.  Wilson  Grabill.  Public 
?cialist.  Public  Affairs  and 
cjn  Office.  Telephone  (202) 


P' 


App 


Dated:  January  12.  1995. 
Charles  E.  Nelson. 

Vicp  President.  United  States  Institute  of 

Peace 

|FR  Doc.  95-1101  Filed  1-12-95;  2:46  pmj 

BILLING  CODE  6820-AR-M 


TENNESSEE  VALLEY  AUTHORITY  (MEETING 

NO.  1472) 

TIME  AND  DATE:  10  a.m..  January  18. 

1995. 

PLACE:  TVA  Knoxvjlle  Office  Complex. 

400  West  Summit  Hill  Drive.  Knoxville. 

Tennessee. 

STATUS:  Open. 

AGENDA:  Approval  of  minutes  of  meeting 

held  on  November  16.  1994. 

Action  Items 

.Veiv  Business 

B — Purchase  Awards 

Bl.  Award  of  an  indefinite  quantity  of  term 
contract  to  the  Ivan  Allen  Company  for  office 
supplies  to  standardize  the  selection,  reduce 
overall  cost,  and  provide  just-in-time 
deliven,-  of  off.c e  supplies. 

C — Energy 

Cl  Approval  for  TVA  Nuclear  to 
supplement  the  personal  and  professional 
services  contracts  for  Browns  Ferry  Nuclear 
Plant  Unit  3  completion. 

C2.  Approval  for  Fossi!  and  Hyrdo  Power 
to  award  a  contract  to  Law  Environmental. 
Inc..  for  geohydrologic.  geotechnical.  and 
environmental  services  to  assist  TVA  in 
meeting  its  environmental  compliance 
requirements  at  its  fossil  and  hydro  plant? 
and  coal  sites. 

E — Real  Property 

El   Sale  of  a  permanent  easement  to 
Sequoyah  Partners.  LP  .  affecting  .08  acre  of 
TVAs  Sequoyah  Access  Railroad  right-of- 
wav.  for  construction  of  an  access  road  to  a 
new  shopping  center  in  Soddy-Daisy. 
Tennessee. 

E2.  Sale  of  a  10-year  easement,  affecting 
1.01  acres  of  ♦he  retired  Trenton.  Georgia. 
^Microwave  R-peater  site  in  Dade  County. 
Georgia,  to  B(  uoouth  Mobility,  Inc.,  for  a 
cellular  communications  facility 

E3.  Sale  of  four  noncommercial, 
nonexclusive  easements  affecting  0.062 
acre  of  Tellico  Lake  shoreline  in  Loudon 
and  Monroe  Counties.  Tennes'^ee.  to 
allow  property  owners  the  righ.t  to 
construct  and  maintain  wator  use 
facilities. 


F— Unclassified 
Fl.  Filing  of  Condemnation  Cases. 

Information  Items 

1  .Approval  of  an  agreement  for  the  sale  of 
Term  Energy  to  Illinois  Power  Company  for 
a  4-year  period  during  the  summer  months  of 
1997  through  2000  under  TVA's  existing 
interchange  agreement,  and  delegation  of 
authority  to  the  Vice  President,  Transmission 
&  Power  Supply,  to  execute  such  an 
agreement. 

2.  Approval  to  abandon  a  portion  of  TV.\'s 
transmission  line  right-of-way  in  Loudon 
County.  Tennessee,  affecting  approximately 
4.7  acres  of  TVA's  Kingston-Lonsdale  161-kV 
transmission  line  right-of-way,  in  e.xchange 
for  an  alternate  easement  across  A.D.E.  of 
Knoxville,  Inc.'s  property. 

3.  Authorization  for  the  Vice  President. 
Fuel  Supply  and  Engineering,  to  act  as  TV.\'s 
Alternate  Designated  Representative  for  acid 
rain  permitting  and  allowance  transfer 

4.  Approval  of  a  revision  to  the  Kentucky 
Reservoir  Land  Management  Plan  and  grant 
of  permanent  easement  to  Gilbertsville  Fire 
Protection  District,  affecting  approximately 
O  40  acre  of  land  on  Kentucky  Lake  in 
Marshall  County.  Kentucky. 

5.  Approval  of  an  agreement  with  the 
Tennessee  Valley  Public  Power  Association 
(TVPPA)  for  the  retention  of  consultants  and 
other  attendant  and  incidental  expenses  for 
TVPPA's  Power  Supply  Planning  Committee 
to  participate  in  the  Integrated  Resource 
Planning  process  currently  being  conducted 
by  TVA. 

6.  Approval  of  the  recommendations 
resulting  from  the  59th  Annual  Wage 
Conference,  1994— Construction  Project 
Agreement  wage  rates. 

7  Approval  of  the  recommendations 
resulting  from  the  59th  Annual  Wage 
Conference.  1994 — Annual  Trades  and  Labor 
Employees. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Ron  Loving.  Vice  President. 
Governmental  Relations,  or  a  member  of 
this  staff  can  respond  to  request  for 
information  about  this  meeting  Call 
(615)  632-6000,  Knoxville,  Teiu't-ssee. 
Information  is  also  available  at  TVA's 
Washington  Office  (202)  898-2999. 

Dated:  January  11.  1995. 
Edward  S.  Christenbury, 
General  Counsel  and  Secretary: 
(FR  Doc.  95-1126  Filed  1-12-95;  9:38  am] 
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Corrections 
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Vol.  60,  No.  10 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  con-ections  are 
prepared  t)y  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  No.  41-94] 

Foreign-Trade  Zone  22— Chicago, 
Illinois;  Application  for  Subzone; 
Amoco  Pipeline  Company  (Crude  Oil 
Storage  Terminal)  Manhattan,  Illinois 

Correction 

In  notice  document  94-31972 
beginning  on  page  66890,  in  the  issue  of 
Wednesday,  December  28,  1994.  make 
the  following  corrections: 

1.  On  page  66891,  in  the  first  column, 
in  the  third  paragraph,  beginning  in  the 
sixth  line,  "(60  days  from  date  of 
publication]."  should  read  "February 
27,  1995." 

2.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  the 
last  line,  "(75  days  from  date  of 
publication))."  should  read  "March  13. 
1995)." 

BILUNG  CODE  150S-01-0 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docltet  No.  44-94] 

Foreign-Trade  Zone  46 — Cincinnati, 
Ohio  Area;  Request  for  Manufacturing 
Authority  (Fragrances,  Soaps  and 
Costume  Jewelry) 

Correction 

hi  notice  document  94-31970 
beginning  on  page  66891,  in  the  issue  of 
Wednesday,  IDecember  28,  1994.  make 
the  following  corrections: 


1,  On  page  66892,  in  the  first  column, 
in  the  third  paragraph,  in  the  seventh 
line,  "(60  days  from  date  of 
publication]."  should  read  "February 
27, 1995." 

2.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  the 
last  line,  "(75  days  from  date  of 
publication))."  should  read  "March  13. 
1995)." 

BILUNG  CODE  1S05-O1-O 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMININSTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  37 

[FAR  Case  94-754] 
RIN  9000-AG21 

Federal  Acquisition  Regulation; 
implementation  of  Various  Cost 
Principle  Provisions 

Correction 

In  proposed  rule  document  94-30524 
beginning  on  page  64268  in  the  issue  of 
Tuesday,  December  13. 1994.  make  the 
following  correction: 

PART  37    (CORRECTED] 

On  page  64269,  in  the  third  column, 
in  amendatory  instruction  8.,  in  the 
second  line,  "37.133-1"  should  read 
"37.113-1". 

BILUNG  CODE  1S0S-01-D 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  93N-0326] 

Patrick  T.  Ryan;  Debarment  Order 

Correction 

In  notice  document  94-29383 
appearing  on  page  60992.  in  thn  issue  of 


Tuesday,  November  29,  1994.  make  the 
following  correction: 

On  page  60992,  in  the  first  column, 
under  EFFECTIVE  DATES:,  "December  29. 
1994."  should  read  November  29. 
1994." 

BILLING  CODE  1S06-01-D 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-030-1430-01;  NVN-3930] 

Realty  Action-Recreation  and  Public 
Purposes  Act  Classification 
Amendment;  Washoe  County,  NV 

Correction 

In  notice  document  94-31265 
beginning  on  page  65784  in  the  issue  of 
Wednesday,  IDecember  21.  1994.  make 
the  following  correction: 

On  page  65785.  in  the  first  column,  in 
the  land  description,  in  the  second  line. 
"WV2ISEV4  •  should  read  "WV^^.SEV*". 

BU.UNG  CODE  150S-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  900 

[Docket  No.  93N-0351] 

Quality  Standards  and  Certification 
Requirements  for  Mammography 
Facilities 

Correction 

In  the  correction  of  rule  document 
94-24354  appearing  on  page  60051  in 
the  issue  of  Monday.  November  21. 
1994,  make  the  following  correction: 

On  page  60051,  in  the  second  column, 
in  the  last  paragraph,  in  the  last  line. 
"21  CFR  900.12(e)(2)"  should  read  -21 
CFR  900.12(e)(1)". 

BILUNG  CODE  1S0SO1-0 
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Part  II 


Department  of 
Agriculture 


Food  Safety  and  Inspection  Service 


9  CFR  Part  381 

Use  of  the  Term  "Fresh"  on  the  Labeling 

of  Raw  Poultry  Products;  Proposed  Rule 


JMI 


3434 


DEPARTMENT  OF  AGRICULTURE 

Safely  and  Inspection  Service 

381 
94-022P] 


Food 

9CFR 
[Docket  No 


Pait 


RIN  0533-4B86 

Use  of  th4  Term  "Fresh"  on  the 
Labeling  ( >f  Raw  Poultry  Products 

AGENCY:  liiiid  Safety  an<l  Inspection 
Sprvice.  I  SOA. 
ACTION:  PiipostHl  rule. 
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The  Food  Safety  and 
Service  (FSISI  is  proposing 
he  Federal  poultry  products 
regulations  to  prohibit  the 
term  "fresh"  on  the  labeling 
itrv  products  whose  internal 
has  ever  been  below  26°  F. 
I  would  require  such 
)diicts  to  be  labeled  with  a 
term  reflecting  this  fact, 
(posinj-  such  action  to  ensurt; 
i  products  distributed  to 
4  are  not  labeled  in  a  false  or 
manner.  Such  action  would 
consumer  expectations  that 
fresh"  should  not  be  applied 
iltrv  products  that  have  been 
to  processes  that  would  cause 
u(  fs  to  beciiuie  frozen  (i.e.. 
FJ. 

mments  must  Iw;  received  on 
^laa  h  20.  1995. 
:  Written  conunents  should 
triplicate,  to  Policy, 
and  Planning  Office.  ATTN; 
ire.  FSIS  Docket  Clerk.  Room 
th  Building.  Food  Safety  and 
1  Service.  U.S.  Department  of 
■e.  Washington*  DC  202.')U. 
nents  should  be  directed  to 
■?s  R.  Edwards  at  (202)  254- 
also  "Comments  ■  under 
Y  INFORMATION.) 
INFORMATION  CONTACT: 
i:dwards.  Director.  Product 

Division.  Regulatory 
Food  Safety  and  Insp€!Ction 
S.  Department  of  Agriculture. 
rn.  IK:  2025n.  (202)  25-1-256^ 


oi 


SUPPLEMi  NTARY  INFORMATION: 


roi  n 


i 


21 


Itrv  Products  Inspection  Act 

VSC  451  ct  st^(j.)  autliorizes 
itf  Agriculture  to  establish 
tain  inspection  programs 
to  assure  consimiers  that 

hIucIs  distributed  to  them 
g  imports)  art;  vvholesomt^  n<tt 

1.  and  are  properly  marked, 
nd  packaged.  The  ['Pl.\ 
tht;  shipment  in  conunerce  of 
droducts  that  are  misbranded 


n  :ary 


[:  r( 


it^i 


(21  U.S.C.  458).  Under  the  PPIA  (21 
U.S.C.  453(h)(12)).  a  product  is 
misbranded  if  it  fails  to  bear,  directly 
thereon  or  on  its  container,  as  the 
Secretary  may  by  regulations  prescribe, 
the  inspection  legend,  and  "such  other 
information  as  the  Secretary  may 
require  in  *   *   *  regulations  to  assure 
that  it  will  not  have  false  or  misleading 
labeling  and  that  the  public  will  be 
informed  of  the  manner  of  handling 
required  to  maintain  the  article  in  a, 
wholesome  condition."  The  PPIA  also 
states  (21  U.S.C.  457(c)):  "No  article 
subject  to  this  Act  shall  be  sold  or 
offered  for  sale  by  any  person  in 
commerce,  under  any  name  or  other 
marking  Oi  Idieling  which  is  false  or 
misleading,  or  in  any  container  of  a 
misleading  form  or  size,  but  established 
trade  names  and  other  marking  and 
labeling  and  containers  which  are  not 
false  or  misleading  and  which  are 
approved  by  the  Secretary  are 
permitted." 

General  requirements  governing  the 
marking  and  labeling  of  federally 
inspected  poultry  products  are  set  forth 
in  subparts  M  and  N  of  the  poultry 
products  inspection  regulations  (9  CFR 
i8\  subparts  M  and  N).  The  regulations 
also  prescribe  the  processing  procedures 
to  be  followed  and  the  standards  of 
identity  and  composition  for  products 
that  are  to  be  labeled  in  a  certain 
manner  (9  CFR  381  subparts  1.  O.  and 

P) 

At  presenl.  FSIS"  poultry  products 
inspection  regulations  do  not  define  a 
non-frozen  state.  The  regulations 
prescribe  freezing  procedures  for 
poultry  products  and  the  labeling  of 
products  that  are  rapidly  changed  from 
a  non-frozen  state  to  a  frozen  state.  The 
regulations  (9  CFR  381.66(f)(2))  state 
that  'readylo-cook  poultry  shall  be 
frozen  in  a  manner  so  as  to  bring  the 
internal  temperature  of  the  birds  at  the 
center  of  the  package  to  0°  F  or  below 
within  72  hours  from  the  time  of 
entering  the  freezer."  Under  the  poultry 
products  labeling  regulations  (9  CFR 
381.120(b)(3)).  poultry  that  is  not  quick- 
frozen  according  to  certain  permitted 
procedures  may  be  labeled  "frozen" 
only  if  it  has  undergone  prescribed  0"  F 
or  below  freezing  procedures.  This 
proposal  would  not  alter  the  current 
requirements  governing  the  freezing  of 
poultry  that  is  to  be  labeled  "frozen  " 

Current  FSIS  Policy  on  "Fresh  " 
Labeling  of  Raw  Poultry 

From  time  to  time.  FSIS  issues  policv 
memoranda  concernmg  significant  or 
nov(d  interpretations  of  the  Federal 
Meat  Inspection  Act  (21  U.S.C.  601  ef 
sfq.].  the  PPI.A.  and/or  departmental 
policy  that  affect  product  lal)eling.  FSIS' 


current  policy  on  the  use  of  the  term 
"fresh"  on  the  labeling  of  raw  poultry 
products,  which  is  contained  in  Policy 
Memo  No.  022C.  datyd  Janunrv  1 1. 
1989.  allows  raw  poultry  to  be  labeled 
as  "fresh"  if  its  internal  temperature  is 
above  fl"  F  and  below  40"  F.  and  it  has 
not  heen  previously  frozen  at  or  below 
0°  F.  The  policy  memorandum  states  the 
opinion  that  "it  is  not  practical,  under 
existing  marketing  strategies  and 
distribution  patterns,  to  define  "fresh'  in 
terms  of  internal  tempc-ature  beyond 
the  scope  of  current  regulations,  nor  is 
it  practical  to  define  consumer 
expectations  for  poultry  products 
labeled  as  'fresh."  "  In  establishing  this 
policy  in  1989.  FSIS  cnncludf  i  .-vit  the 
consumer  is  the  best  judge  of  prtiurence 
in  chilling  temperatures  for  raw  poultry 
products  labeled  as  "fresh."'  and  that  the 
marketplace  is  best  suited  for  making 
these  distinctions.  Thus.  Policy  Menui 
022C  establishes  a  broad  range  of 
temperatures  for  which  the  term  "fresh" 
can  be  used. 

In  addition  to  limiting  the  use  of  the 
term  "fresh""  on  raw  poultry  products 
based  on  internal  temperature.  FSIS 
Policy  Memo  No.  022C  states  that  the 
wfird  "fresh"  may  not  be  used  in 
conjunction  with  the  product  name  of 
any  poultrv  product  that  is  cured, 
canned,  hermetically  sealed  shelf  stable, 
dried,  or  chemically  preserved.  FSIS 
notes  that,  with  regard  to  raw  poultry  or 
pcmltry  parts,  no  substances  are 
permitted  to  be  added  by  the  poultry 
products  inspection  regulations  for  the 
pur[)ose  of  shelf  life  extension. 

Other  Policies  on  "Fresh"  Labeling 

While  the  term  "fresh"  has  betm  used 
historically  to  describe  raw  poultry 
carcasses  and  parts  of  carcasses  that 
have  not  been  previously  frozen  to  0"  F. 
the  term  has  commonly  been  used  by 
FS!S  and  industry  to  describe  red  meat 
products  that  have  not  been  cured.  The 
Federal  meat  iiispection  regulations  at  ') 
CFR  3 1 7.8(b)(6)  state  that  the  word 

fresh""  shall  not  be  u.sed  on  labels  to 
designate  product  whicii  f:ontains  any 
sodium  nitrate,  sodium  nitrite. 
potassium  nitrate,  or  potassium  nitrite, 
or  which  has  been  salted  for 
prtiservation.  In  atidition.  FSIS  Policy 
Memo  No.  022C  precludes  use  of  the 
word  "fresh""  on  any  canned, 
hermetically  .sealed  shelf  stabU;.  dried. 
Of  chemically  preserved  moat  product 
Thus,  the  us»;  of  the  term  "fresh."  as 
applied  to  meat  products,  is  not  related 
to  temperature.  R(;d  meat  may  be  frozen 
and  thawed,  and  then  presented  for  s,i!c 
to  consumers  as  "fresh." 

l"he  Food  and  Drug  Adniinislr.ttioii 
(FDA)  regulations  at  21  CFR  101.95 
provide  for  use  of  the  term  "tresh"'  on 


the  label  or  in  the  labeling  of  foods 
regulated  by  FDA.  The  requirements  of 
the  section  also  pertain  to  use  of  the 
term  "fresh"  in  a  brand  name  and  use 
as  a  sensory  modifier,  for  example, 
"fresh  tasting."  According  to  the 
provision  at  21  CFR  101.95(a).  the  term 
"fresh."  when  used  on  the  label  or  in 
labeling  of  a  food  in  a  manner  that 
suggests  or  implies  that  the  food  is 
unprocessed,  means  that  the  food, 
including  refrigerated  food,  is  in  its  raw 
state  and  has  not  been  frozen  or 
subjected  to  thermal  processing  or  other 
methods  of  preservation,  with  certain 
exceptions,  for  example,  surface 
treatments  such  as  waxing  of  produce. 
Thus,  fish  that  is  caught,  cleaned,  and 
displayed  for  sale  under  refrigeration 
may  be  labeled  "fresh."  If  the  fish  was 
frozen  aboard  a  fishing  vessel,  then 
thawed  and  prepared  for  sale  in  a 
central  facility,  it  could  not  be  labeled 
as  "fresh"  because  it  has  been  processed 
by  freezing.  However,  FDA  does  not 
specify  a  precise  temperature  at  which 
the  product  would  be  deemed  to  be 
frozen.  FDA  also  permits  use  of  the  term 
"fresh"  as  a  descriptor  on  foods  if  use 
of  the  term  does  not  suggest  or  imply 
that  a  product  is  unprocessed  or 
unpreserved,  as  described  in  the 
introduction  to  21  CFR  101.95  For 
example,  use  of  the  term  "fresh"  as  a 
descriptor  for  crabmeat  that  is 
traditionally  cooked  and  picked  is 
acceptable  to  distinguish  it  from 
pasteurized  crabmeat  that  has  a  lower 
price  and  requires  special  handling. 

At  the  international  level,  the  Codex 
Alimentarius  Commission  of  the  Food 
and  Agriculture  Organization  of  the 
United  Nations  (FAO)/World  Health 
Organization,  in  its  Draft  Code  on 
Hygienic  Practice  for  Fresh  Meat, 
defines  "fresh  meat"  (including  poultry) 
as  a  product  that  has  not  been  treated  by 
any  other  means  than  by  modified 
atmosphere  packaging  or  vacuum 
packaging  to  ensure  its  preservation, 
except  that  if  it  has  been  subjected  only 
to  refrigeration  it  continues  to  be 
considered  ""fresh"  for  the  purpose  of 
the  code.  (Codex  Alimentarius 
Commission.  FAO.  20th  Session. 
Geneva,  Switzerland.  28  June-7  July 
1993:  Alinorm  93/16A:  Report  of  the  7th 
Session  of  the  Codex  Committee  on 
Meat  Hvgiene.  Rome.  29  March-2  April 
1993.) 

The  Stale  of  California  enacted  a  law 
(Section  26661  of  the  California  Food 
and  Agriculture  Code)  on  September  27, 
1993.  restricting  the  use  of  the  term 
"fresh""  on  the  labels  of  pouhry 
products.  Section  26661  prohibited, 
among  other  things,  poultry  wholesalers 
from  labeling  or  otherwise  marketing  as 
"fresh"  any  poultry  product  whose 


internal  temperature  ever  has  been 
equal  to  or  below  25°  F  or  that  ever  has 
been  stored  in  the  aggregate  for  24  hours 
or  more  at  an  average  ambient 
temperature  of  25°  F  or  below, 
regardless  of  the  temperature  of  the 
product  itself.  That  law  was  to  have 
taken  effect  January  1.  1994.  Three  trade 
associations  filed  suit  in  the  U.S. 
District  Court  for  the  Eastern  District  of 
California  to  prevent  enforcement  of  the 
California  statute,  claiming,  among 
other  things,  that  it  was  preempted  by 
the  PPIA.  At  the  request  of  the  Court,' 
USDA  filed  a  brief  on  February  14, 
1994,  as  amicus  curiae,  on  the  question 
of  whether  the  California  law  was 
preempted  by  Federal  law  In  its 
decision  of  April  8.  1994.  a  U.S.  District 
Judge  held  that  the  PPIA  preempts  state 
labeling  requirements  that  are  '"in 
addition  to.  or  different  than"  Federal 
requirements  and  declared  that  the 
labeling  provision  of  the  California  law 
was  preempted  by  Federal  law 
Cahfomia  appealed  this  decision  to  the 
U.S.  Court  of  Appeals  for  the  Ninth 
Circuit,  and  USDA  filed  an  amicus  brief. 
On  June  16.  1994,  the  State  of  California 
amended  its  statute  by  removing  the 
reference  to  the  "ambient  temperature" 
of  the  poultry  and  prohibiting  use  of  the 
term  "fresh"  on  the  labeling  of  any 
poultry  or  poultry  meat  whose  internal 
temperature  has  been  below  26°  F  On 
December  14,  1994,  the  Appeals  Court 
upheld  the  District  Court's  judgment 
that  the  labeling  provision  of  the 
California  statute  was  pre-empted  by  the 
PPIA,  but  ruled  that  other  portions  of 
the  amended  statute,  such  as  those 
governing  the  advertising  of  ""fresh" 
poultry,  could  stand. 

Current  Policies  on  Use  of  the  Tenn 
"Fresh  Frozen" 

Both  FSIS  and  FDA  have  regulations 
governing  the  use  of  the  term  "fresh 
frozen."  The  FSIS  pouhrv  products 
inspection  regulations  at  9  CFR 
381  129(b)(3)  specify  that  the  terms 
"fresh  frozen,"  "quick  frozen,"  ""frozen 
fresh.""  and  terms  of  similar  import 
apply  only  to  ready-to-cook  poultry  (raw 
poultry)  processed  in  accordance  vv-ith 
the  freezing  regulations  described  at  9 
CFR  381.66(0(1)  These  freezing 
regulations  specify  that  these  labeling 
terms  imply  a  rapid  change  from  a  fresh 
state  to  a  frozen  state,  and  that  any 
product  to  be  labeled  with  such 
descriptive  terms  shall  be  placed  into  a 
freezer  within  48  hours  after  initial 
chilling  in  accordance  with  381.66(b). 
During  this  period,  if  such  poultry  is  not 
immediately  placed  into  a  freezer  after 
chilling  and  packaging,  it  shall  be  held 
at  36°  F  or  lower.  Under  FDA"s 
regulations  at  21  CFR  101  95(b).  the 


terms  "fresh  frozen"  and  "frozen  fresh" 
may  be  used  to  describe  a  food  that  was 
quickly  frozen  while  still  fresh,  for 
example,  recently  harvested,  by  a 
freezing  system  such  as  blast-freezing 
(sub-zero  Fahrenheit  temperature  with 
fast  moving  air  directed  at  the  food). 
The  process  should  ensure  that  the  food 
is  frozen  quickly,  even  to  the  center  of 
the  food,  and  that  virtually  no 
deterioration  has  taken  place.  Blanching 
of  food  such  as  vegetables  before  blast- 
freezing  does  not  preclude  use  of  the 
terms. 

Reassessment  of  FSIS'  Policy  on 
"Fresh" 

Because  of  the  issues  raised  by  the 
California  law  and  the  litigation  that 
arose  in  its  wake,  the  Secretarv  of 
Agriculture  on  February  10,  1994. 
directed  FSIS  to  reexamine  its  policy  on 
the  use  of  the  term  ""fresh"  on  the 
labeling  of  raw  poultry  products.  The 
Secretary  stated  that  this  reexamination 
of  policy  was  necessary  to  ensure  that 
the  policy  ""is  reasonable  and  meets 
today"s  consumer  expectations."  The 
Secretary  also  directed  FSIS  to  '"make 
sure  that  any  policy  change  does  not 
open  the  door  to  problems  like  the 
growth  of  bacteria  that  could  cause 
foodbome  illness." 

On  June  16.  1994.  two  subcommittees 
of  the  U.S.  House  of  Representatives 
Committee  on  Government  Operations 
held  a  joint  hearing  on  the  issue  of 
"fresh"  labehng  of  poultry  products. 
Representatives  from  USDA.  the  poultry 
industry,  and  consumer  groups 
presented  their  views  on  the  "fresh"' 
labeling  issue.  As  a  result  of  newspaper 
articles  and  the  publicity  surrounding 
the  hearings.  FSIS  received  7,500  letters 
from  consumers  asking  the  Agency  to 
reevaluate  its  policy  on  ""fresh"  labeling 

Subsequent  to  the  hearing.  Senator 
Barbara  Boxer  of  California,  together 
with  Congressman  Gary  Condit  of 
California,  introduced  H.R.  4839,  the 
Truth  in  Poulfr\'  Labeling  Act  of  1994. 
on  July  27.  1994.  This  bill  would 
prohibit  use  of  the  term  ""fresh"  on 
labeling  of  poultry  that  has  been  frozen, 
or  previously  frozen  below  26°  F 

FSIS  is  committed  to  achieving  the 
Secrefar\'"s  objectives  by  considering 
both  the  scientific  bases  for  the  labeling 
policy  and  consumer  expectations 
regarding  the  use  of  the  term  "fresh"  as 
it  is  applied  to  raw  poultry  In  response 
to  the  Secretar\''s  direction  and  the 
significant  events  described  above.  FSIS 
pursued  the  following  courses  of  action, 
(1)  On  August  26.  1994.  FSIS  published 
a  notice  in  the  Federal  Register  (59  FR 
44089)  announcing  three  public 
hearings  on  the  use  of  the  term  "fresh  " 
on  the  labeling  of  raw  poultry  produt  !s: 
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Public  Hearings 

The  public  hearings  on  use  of  the 
term  "fresh"  were  held  on  September  12 
in  Modesto,  CA;  September  16  in 
Atlanta.  G/ .;  and  September  20  in 
Washingtoi  i.  DC.  At  these  hearings, 
processors,  producers, 
industry  re  jresentatives.  state  and  local 
govenimen  officials,  members  of 
Congress  ai  id  their  staffs,  restaurant  and 

health  officials,  and  other 
interested  j  arties  had  the  opportunity  to 
present  ora  and  written  views  on  the 
"fresh"  poultry  labeling  issue.  The 
results  of  tlkese  hearings  are  presented 
below.  Transcripts  of  the  public 
hearings  ar  d  copies  of  data  and 
informatioi  i  submitted  during  the 
hearings  ar  s  available  for  review  under 
Docket  Nui  nber  94-022P  at  the  office  of 
the  FSIS  Docket  Clerk.  Room  3171. 
South  Buil  iing.  Food  Safety  and 
Inspection  Service.  U.S.  Department  of 
Agricultun  ,  Washington.  DC  20250. 
from  8:30  a.m.  to  1:00  p.m..  and  from 
2:00  p.m.  ti »  4:30  p.m..  Monday  through 
Friday. 

The  hear  ings  focused  on  issues 
relating  to  ndustry  practices  and 
controls  an  d  consumer  expectations  and 
perception   regarding  the  term  "fresh" 
on  the  labe  ing  of  raw  poultry  products. 
Discussion  >  centered  on  current 
practices  a  id  controls  used  by  industry 
(e.g..  processors,  wholesalers)  for 
packaging,  storing,  and  transporting  raw 
poultry  pr(  ducts;  practices  and  controls 
used  by  rel  iilers  for  packaging,  storing, 
and  handling  raw  poultry  products;  and 
the  time  w  lich  elapses  between 
slaughter  a  nd  the  sale  to  consumers  of 
raw  poultry  products  labeled  as  "fresh." 
Participant  s  also  discussed  consumers' 
expectatioi  is  when  purchasing  poultry 
labeled  as  "fresh"  and  the  usefulness  of 
descriptivf  terms  on  the  labeling  of 
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poultry  products  that  have  been 
previously  frozen  to  an  internal 
temperature  below  26°  F  A  total  of  79 
individuals  from  five  constituent  groups 
representing  consumers,  industry, 
academia.  government,  and  professional 
organizations  presented  comments. 

At  the  Modesto  hearing,  consumer 
and  industry  representation  was  even, 
but  the  proportion  of  participants  who 
were  elected  state  and  federal  officials 
and  their  staffs  was  larger  than  at  the 
other  public  hearings.  The  predominant 
theme  expressed  by  the  participamts  was 
the  issue  of  truth  in  labeling  and  the 
consumers'  right  to  know  what  they  are 
purchasing.  Participants  contended  that 
consumers  feared  there  might  be  health 
hazards  associated  with  home  refreezing 
of  poultry  that  had  been  chilled,  frozen, 
and  thawed  before  being  displayed  as 
"fresh"  in  the  supermarket.  Many 
participants  considered  the  labeling  of  a 
product  as  "fresh,"  when  to  all 
appearances  it  was  hard-to-the-touch,  to 
be  mislabeled,  and  a  few  characterized 
such  labeling  as  fraudulent. 

In  Atlanta,  the  industry  and  consumer 
representation  was  proportionally 
higher  than  in  Modesto,  and,  of  the  two 
groups,  the  industry  presence  was 
slightly  larger  The  majority  of  speakers 
stated  that  if  a  product  is  not  really 
fresh,  it  should  not  be  labeled  as  such. 
Some  argued  that  the  word  "fresh" 
should  be  left  off  the  product  entirely, 
while  others  thought  that  the  use  of  the 
phrase  "previously  frozen"  would  be  a 
truthful  statement  on  a  label  of  a 
product  that  had  been  previously  frozen 
(i.e.,  below  26°  F)  and  then  thawed. 
Participants  expressed  an  interest  in 
seeing  more  scientific  research  before  a 
decision  is  made.  Some  participants 
maintained  that  temperature  was  not  the 
only  indication  of  a  "fresh"  product,  but 
that  other  characteristics,  such  as  smell, 
color,  and  texture,  should  be 
considered.  Participants  asserted  that 
temperature  cannot  be  controlled  once  a 
product  leaves  a  plant.  Some 
participants  emphasized  the  importance 
of  allowing  products  to  move  ft^ly  in 
interstate  commerce.  For  example,  they 
stated  that  the  California  law 
(specifically,  the  "ambient  temperature" 
provision  that  has  since  been  removed 
from  the  law)  made  it  difficult,  if  not 
impossible,  for  fresh  poultry  processed 
in  other  States  to  be  shipped  into 
California  because  the  temperature  to 
which  a  product  is  subjected  and 
maintained  during  storage  and 
distribution  affect  its  freshness.  These 
participants  maintained  that  poultry 
products  shipped  in  interstate 
commerce  must  be  subject  to  a  uniform 
set  of  requirements  developed  by  the 
Federal  government,  and  not  subject  to 


requirements  of  individual  or  different 
states  which  may  seek  to  protect  their 
local  markets  from  out-of-statp 
competition. 

At  the  hearing  in  Washington.  DC.  the 
main  themes  discussed  were  labeling 
misrepresentation  and  the  definition  of 
"fresh"  versus  that  of  "frozen."  Almost 
half  the  presenters  were  consumer 
representatives,  including  chefs, 
restaurant  owners,  and  members  of 
consumer  advocacy  groups. 
Additionally.  Minnesota  Congressman 
Da\"id  Minge  attended  the  hearing, 
while  Congressman  Gary  A.  Condit  and 
Senator  Diane  Feinstein,  both  of 
CaUfomia,  submitted  written  comments 
Arkansas'  Senators  Dale  Bumpers  and 
David  Pryor  submitted  a  joint  comment 
opposing  the  California  law  as 
discriminating  against  out-of-state 
products.  The  consensus  among 
participants  was  that  poultry  at  an 
internal  temperature  of  26°  F  or  less 
should  be  considered  frozen. 

Additional  comments  regarding 
industry  practices  and  consumer 
expectations  and  perceptions  that  were 
presented  at  the  three  public  hearings 
are  discussed  below 

Industry  Practices 

Industry  participants  reported  at  the 
public  hearings  that  it  is  a  common 
practice  of  the  poultry  industry  to  ship 
product  across  the  country  in  a  deep- 
chilled  state  with  internal  temperatures 
ranging  from  20°  F  to  26°  F  depending 
on  the  typ)€  of  product,  for  example, 
whole  birds  or  parts  for  slicing. 
According  to  the  industry  participants, 
poultry  generally  is  cooled  to  the  lower 
20°  F  range  when  the  chill-pack  cooling 
system  is  used.  Because  cooling  is 
costly,  poultry  that  is  not  "frozen" 
according  to  the  regulatory  definition  (at 
or  below  0°  F)  is  rarely  cooled  below  20° 
F  The  product  cooled  to  the  lower  20° 
F  range  is  often  labeled  as  "fresh"  in 
accordance  with  current  regulations  and 
appears  in  supermarket  refrigerated 
display  cases,  which  hold  poultry  in  the 
range  of  35°  F  to  45°  F.  feeling  so"ft-to- 
the-touch.  The  industry  participants 
indicated  that  the  product  may  be 
priced  from  $0.10  to  $1.00  or  more  per 
pound  below  locally  produced  product 
whose  temperature  has  never  been 
below  the  range  of  26°  F  to  28°  F 

According  to  California  poultry 
producers'  presentations  at  the  public 
hearings.  98  percent  of  California 
product  sold  on  the  West  Coast  has  not 
been  brought  to  temperatures  below  26° 
F  to  28°  F  They  contended  that  the 
temperature  range  of  26°  F  to  28°  F  is 
safe,  the  product  remains  pliable  as 
expected  by  consumers,  and  the  product 
has  an  expected  shelf  life  of  11  to  14 


days.  It  was  reported  at  the  public 
hearings  that  at  least  two  large  poultry 
companies  maintain  product  in  the  26° 
F  to  28°  F  range,  and  use  that  range  in 
defining  "fresh"  on  the  label.  Several 
industry  participants  define  "fresh"  to 
mean  not  stale  or  spoiled  and  contends 
that  freshness  encompasses  numerous 
factors,  including  taste,  aroma,  bacterial 
quality,  nutritional  characteristics, 
temperature,  and  shelf  life. 

The  majority  of  the  poultry  industry 
participants  at  the  public  hearings 
maintained  that  the  poultry  industry  has 
the  capability  of  transporting  product 
nationwide  at  22°  F  to  26°  F  However, 
the  participants  suggested  that  20°  F  to 
26°  F  is  the  best  range  for  maintaining 
product  quality  and  limiting 
microbiological  activity  during  storage     • 
and  transportation.  Many  commenters 
from  all  constituency  groups  believed 
that  industry  can  readily  maintain  a  safe 
temperature  of  26°  F  or  above.  They 
contended  that  some  large  companies 
do  this  now,  and  that  small  producers 
can  market  product  within  24  hours  of 
slaughter  at  32°  F 

The  poultry  industry  participants 
recognize  that  temperatures  inside  cargo 
compartments  of  trucks  transporting 
poultry  products  over  long  distances  are 
likely  to  vary  during  transport.  The 
participants  stated  that  to  ensure  that 
the  quality  of  poultry  products  is 
maintained  and  that  spoilage  is 
retarded,  that  is,  by  keeping  the  cargo 
compartment  temperature  at  or  below 
28°  F,  it  is  necessary  to  set  truck 
thermostats  at  temperatures  as  low  as 
21°  F.  According  to  the  poultry  industry 
participants  truck  cargo  compartments 
are  more  difficult  to  control  than  a  room 
inside  a  plant  that  has  giant  insulated 
walls  and  multiple  refrigeration  units. 
The  participants  contended  that 
commercial  coolers  generally  have  a 
plus  or  minus  2  degree  range,  and  if 
industry  targets  26°  F,  a  cooler  could 
fluctuate  down  to  24°  F.  They  stated 
that,  in  some  instances,  the  coolers  can 
fluctuate  as  much  as  4  degrees.  They 
also  stated  that  generally,  temperature 
variations  in  a  truck  would  not  be 
expected  to  be  more  than  10  degrees. 
FSIS  has  no  data  with  which  to  confirm 
or  refute  that  these  are  common 
temperature  fluctuations  in  cargo 
compartments  and  coolers. 

Consumer  Expectations  and 
Perceptions 

Most  consumer  representatives  at  the 
public  hearings  viewed  the  term 
"fresh,"  as  it  applies  to  poultry,  to  mean 
that  the  product  has  never  been  frozen 
to  an  internal  temperature  below  26°  F. 
Consumer  representatives  used  terms 
such  as  "native  state,"  "native 


condition,"  or  "recently  killed"  to 
describe  poultry  just  after  slaughter, 
dressing,  and  packaging.  Although 
industry  commenters  did  not  make 
frequent  distinctions  between  fresh  and 
frozen,  most  consumer  representatives 
believe  that  for  raw  poultry  to  be 
considered  "fresh."  it  must  never  have 
been  chilled  to  a  solid  or  hard-to-the- 
touch  state  during  any  of  the  processes 
involved  in  its  preparation,  packaging, 
shipping,  storage,  or  retail  sale 
Consumer  representatives  also  viewed 
chicken  that  was  not  in  its  "native 
state"  (i.e..  frozen,  thawed,  or  refrozen) 
as  being  different  from  "fresh"  chicken 
in  taste,  texture,  moistness.  and  shelf 
life. 

Consumer  representatives  frequently 
cited  26°  F  and  above  as  the  handling 
limit  for  poultry  they  deemed  to  be 
"fresh."  Poultry  that  was  hard-to-the- 
touch  (or  described  as  below  26°  F)  was 
viewed  by  consumers  to  be  a  frozen 
product  in  an  altered  state  and. 
therefore,  a  processed  product.  They 
expressed  the  opinion  that  only  fresh 
products  should  be  labeled  as  "fresh" 
and  anything  frozen,  i.e  .  hard-to-the- 
touch.  should  be  labeled  as  "frozen." 
Consumer  representatives  noted  that,  at 
fish  counters,  some  fish  are  clearly 
marked  as  "fresh,"  while  other  fish  are 
labeled  as  "previously  frozen"  or  as 
"flash-frozen."  Several  consumer 
representatives  expressed  a  willingness 
to  pay  more  for  truly  fresh  poultry  that 
was  accurately  labeled  as  "fresh." 
Overall,  consumer  representatives 
emphasized  the  need  to  identify  and 
define  key  terms  in  poultry  freshness 
and  handling  so  that  these  terms  could 
be  reflected  in  poultry  labeling. 
Consumer  representatives  see  better 
labeling  as  a  means  to  improve 
consumer  knowledge  about  the  product 
and  to  help  consumers  make  purchasing 
decisions. 

Survey  of  Meat  and  Poultry  Hotline 
Callers 

Survey  participants  were  those  people 
who  were  calling  the  Hotline  seeking 
information  on  topics  of  interest  to 
them.  There  was  no  attempt  to 
geographically  balance  the  callers 
surveyed  or  to  get  any  socio-economic 
information.  However,  FSIS  sought  to 
learn  more  about  consumer  perceptions 
and  expectations  concerning  the  term 
"fresh"  when  associated  with  raw 
chicken  or  turkey.  The  Meat  and  Poultry 
Hotline  staff  conducted  an  informal 
survey  using  a  sample  comprised  of  200 
individuals  who  called  the  Hotline 
during  the  last  two  weeks  of  September 
1994.  A  copy  of  the  survey  entitled 
"Consumer  Views  on  Fresh  Chicken — 
Results  of  a  Hotline  Survey"  is  available 


for  public  viewing  at  the  office  of  the 
FSIS  Docket  Clerk. 

Survey  participants  were  pre- 
qualified  to  include  only  food  shoppers 
who  purchase  raw  chicken.  Qualifying 
participants  were  asked  six  open-ended 
questions  about  what  the  terms  "fresh," 
■frozen."  and  "previously  frozen"  mean 
as  applied  to  raw  chicken.  They  were 
asked  about  whether  they  prefer  "fresh  ' 
over  "frozen"  product  and.  if  so.  why 
they  prefer  to  buy  "fresh  chicken."  The 
shoppers  were  also  asked  if  they  would 
respond  in  the  same  way  for  raw  turkey 
as  for  raw  chicken. 

The  responses  of  these  200 
individuals  indicated  that  the  term 
■  fresh"  is  generally  associated  with 
product  not  being  frozen,  i.e..  hard-to- 
the-touch.  About  50  percent  of  the 
respondents  directly  related  "fresh"  to 
never  frozen  or  recently  slaughtered. 
Eighty-five  percent  of  the  respondents 
said  "previously  frozen"  does  not 
equate  with  "fresh."  Seventy-five 
percent  of  the  shoppers  try  to  buy  fresh 
chicken,  and  many  prefer  it  because 
they  perceive  its  quality  to  be  better 
than  frozen,  for  example,  tastier  or  more 
moist.  Other  respondents  prefer  ""fresh" 
chicken  because  they  think  frozen 
chicken  is  older  and  more  likely  to  have 
been  mishandled  and  less  safe. 
Nonetheless,  many  consumers  opt  for 
frozen  turkey  and  perceive  it  as  safer 
than  fresh  turkey 

Literature  Review 

As  a  first  step  in  assuring  that  any 
policy  change  on  use  of  the  term  "fresh" 
on  poultry  labeUng  would  not  result  in 
conditions  causing  foodbome  illness. 
FSIS  conducted  a  leview  of  the 
literature  on  temperature-related  factors 
that  could  affect  the  safety  of  poultry 
products  during  shipment  and  storage. 
A  copy  of  the  review  entitled  "Effects  of 
Temperature  on  the  Microbiological 
Profile  and  Quality  Characteristics  of 
Raw  Poultry"  is  available  for  public 
viewing  at  the  office  of  the  FSIS  Docket 
Clerk. 

The  review,  which  covered  scientific 
and  technical  studies  on  microbial 
safety  and  physiological  factors 
regarding  perishable  poultn,'  products, 
also  confirms  that  product  safety  is  not 
jeopardized  if  raw  poultr\'  is  maintained 
at  40°  F  or  below 

Temperature  is  a  key  factor  that 
determines  both  what  bacteria  can  grow 
in  a  food  product  and  how  fast  they 
grow  Each  bacterium  has  its  own 
characteristic  temperature  range  for 
growth.  As  a  general  class,  there  are 
spoilage  bacteria  that  can  grow  in  the 
temperature  range  of  28°  F  to  40°  F. 
Even  at  28°  F.  some  species  of  this  class 
will  grow  slowly  and  ultimately  spoil 
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However,  almost  all 
food  safety  concern  have 

temperatures  that 
For  example,  the  two  most 
ogens  associated  with 
Salmonella  and 

jejuni,  have  minimum 
of  approximately 
F.  respectively, 
a  limited  number  of 

ogens  that  are  capable  of 
refrigerated  conditions, 
portant  is  Listeria 

which  under  ideal 
las  minimum  growth 
in  the  range  of  30°  F  to  34° 
can  occur  on  raw  poultry 
siirveys  suggest  that  it  may  be 
i  pproximately  18  percent  of 

However,  while  the 
sm  can  grow  under 
conditions  in  certain 
extensive  studies  have 
the  pathogen  does  not 
d(  iquately  refrigerated  meat 
products.  This  reflects  the 
'  meat  and  poultry  do  not 
ideal  conditions  for  growth. 

depressed  pH  associated 
)roducts  and  the  presence  of 
microflora  depressing  the 
growth.  For  example, 
nicroorganisms  such  as 
Corynebactehum,  and 
have  a  much  greater 
than  L.  monocytogenes  at 
temperatures,  and  have 
to  help  depress  the  growth 
I  (gen.  Even  without  this 
( ffect.  the  more  actively 
ilage  organisms  would 
the  product  to  be 
before  L  monocytogenes 

iply. 
enterocolitica.  the  other 
)ome  pathogen  capable  of 
frigeration  temperatures,  is 
uhlikely  to  grow  in  adequately 
raw  poultry  products.  While 
igerated  raw  poultry 
close  to  28°  F  as  possible 
lay  microbial  spoilage, 
life,  and  provide  a  small 
against  transitory 
abuse,  as  long  as  the 
Tiaintained  at  40°  F  or  less, 
d  be  no  increased 
ical  safety  risks  associated 

of  pathogenic 
isms. 


le  i 


)lcg: 
gi  owth 


Research 


to  provide  FSIS  with 
nformation  in  support  of  its 
^  on  the  definition  of  "fresh" 
to  raw  poultry,  ARS  engaged 
on  important  quality  factors, 
flajvor.  texture,  and  juiciness, 
consumer  preference  for 
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fresh  or  frozen  poultry.  ARS  is 
conducting  studies  to  evaluate  the 
sensory,  chemical,  and  physical 
properties  of  raw  poultry  products  that 
have  been  exposed  to  and  held  at 
temperatures  from  0°  F  to  40°  F  from  the 
time  of  post-slaughter  chilling  to  48 
hours  and  to  7  days.  ARS  is  also 
examining  poultry  that  has  been 
exposed  to  these  conditions  and 
subsequently  frozen  to  temperatures 
below  0°  F.  In  addition,  microbiological 
data  are  being  collected  and  the  research 
will  seek  to  develop  a  spectroscopic 
analytical  model  to  measure  the 
temperature  to  which  poultry  has  been 
chilled.  The  findings  of  this  research 
effort  will  be  incorporated  into  the 
record  of  this  rulemaking. 

The  Proposal 

After  carefully  reviewing  the 
information  provided  at  the  public 
hearings,  the  results  of  the  Meat  and 
Poultry  Hotline  survey,  the  literature 
review,  and  other  information  generated 
during  the  significant  events  discussed 
in  the  preamble.  FSIS  has  determined 
that  its  current  policy  on  the  use  of  the 
term  "fresh"  on  the  labeling  of  raw 
poultry  products  has  considerable 
potential  to  mislead  consumers  about 
the  products  they  seek  to  buy  as  "fresh." 
FSIS  believes  that  consumers  are  willing 
to  pay  more  for  a  product  that  they 
perceive  to  be  "truly"  fresh,  and  that  the 
potential  for  economic  deception  is 
great  when  a  product  offered  for  sale  as 
"fresh"  is  not  the  product  the  consumer 
expects  to  purchase.  FSIS  does  not 
believe  that  product  safety  is  an  issue 
with  raw  poultry  that  is  maintained  at 
40°  F  or  below  Furthermore,  because 
the  shelf  life  of  the  product  is 
determined  by  temperature,  poultry  is 
stored  and  transported  at  temperatures 
that  are  well  below  40°  F.  FSIS  believes 
that  the  definition  of  "fresh"  is  a 
labeling  issue,  as  was  stated  by  many 
pEulicipants  at  the  public  hearings. 
Therefore.  FSIS  is  proposing  to  establish 
by  regulation,  the  conditions  that  will 
govern  the  use  of  the  term  "fresh"  on 
the  labeling  of  raw  poultry  products  and 
the  language  that  would  apprise 
consumers  when  such  products  do  not 
meet  the  Agency's  proposed  criteria  for 
"fresh." 

FSIS  is  proposing  to  amend  the 
Federal  poultry  products  inspection 
regulations  to  prohibit  the  use  of  Ihe 
term  "fresh"  on  the  labeling  of  raw 
poultry  products  whose  internal 
temperature  has  ever  been  below  26°  F. 
The  proposed  rule  would  not  allow  raw 
poultry  products  whose  internal 
temperature  has  ever  been  below  26°  F 
to  bear  a  label  declaration  of  "fresh," 
and  would  require  such  products  to  be 


labeled  in  a  manner  that  reflects  that 
fact.  Such  products  would  not  be  called 
by  their  common  or  usual  name  without 
further  descriptive  labeling.  Raw 
poultry  products  whose  internal 
temperature  has  never  been  below  26°  F 
may  be  labeled  as  "fresh,"  and  such 
products  could  also  be  called  by  their 
common  or  usual  name,  for  example, 
chicken  breast,  without  further 
description.  FSIS  would  continue  to 
permit  use  of  terms  such  as  "fresh 
frozen"  and  "frozen  fresh"  as  currently 
provided  by  9  CFR  381  129(b)(3)  to 
describe  products  that  are  frozen  rapidly 
in  accordance  with  the  provisions  of  9 
CFR  381.66(f](l)  to  an  internal 
temperature  of  0°  F  or  below. 

While  FSIS  continues  to  hold  its 
•position,  as  stated  in  Policy  Memo 
022C,  that  the  term  "fresh"  may  not  be 
used  on  the  labeling  of  any  cured, 
canned,  hermetically  sealed  shelf  stable, 
dried,  or  chemically  preserved  poultry 
product,  it  is  not  proposing  to  establish 
regulatory  requirements  for  these 
products  in  this  rulemaking.  FSIS 
believes  that  use  of  the  term  "fresh"  on 
the  labeling  of  such  products  is  not 
controversial.  Also,  FSIS  believes  that 
Policy  Memo  022C  and  the  current 
poultry  products  inspection  regulations 
(9  CFR  381.129)  are  sufficient  to 
preclude  the  false  and  misleading  use  of 
the  term  "fresh"  on  poultry  products 
that  are  processed  or  preserved  by 
methods  other  than  freezing.  However. 
FSIS  invites  comments  on  whether  it 
would  be  useful  and  desirable  to  initiate 
rulemaking  to  establish  regulatory 
requirements  for  all  uses  of  the  term 
"fresh"  on  the  labeling  of  poultry 
products. 

FSIS  is  aware  that,  in  some  instances, 
the  term  "fresh"  could  be  incorporated 
into  brand  names,  firm  names,  etc.,  or 
used  in  sensory  modifiers,  e.g.,  fresh 
tasting,  on  the  labeling  of  raw  poultry 
products  whose  internal  temperature 
has  been  below  26°  F  In  the  past,  as 
described  in  Policy  Memo  022C.  FSIS 
generally  has  not  restricted  use  of  the 
word  "fresh"  when  incorporated  in 
trademarked  names,  companv  names, 
fanciful  names,  logos,  and  sensory 
modifiers  on  labeling  of  poultry 
products  that  are  frozen,  previously 
frozen,  cured,  or  preserved  because,  in 
many  instances,  it  would  be  unlikely 
that  consumers  would  be  led  to  believe 
they  were  purchasing  a  fresh  product. 
However,  this  allowance  is  not 
consistent  with  FDA's  application  of  its 
"fresh"  labeling  policy  which  extends  to 
use  in  a  brand  name  and  use  as  a 
sensorv  modifier  as  described  in  21  CFR 
101.95".  While  FSIS  believes  that  the 
term  "fresh"  can  be  used  in  brand 
names,  company  names,  sensory 


modifiers,  etc.,  on  the  labeling  of  raw 
poultry'  products  whose  internal 
temperature  has  been  below  26°  F  in  a 
manner  that  makes  it  clear  to  the 
purchaser  that  the  product  is  not  fresh. 
FSIS  seeks  comments  on  this  position. 
FSIS  will  consider  disallowing  such 
label  statements  if  information  provided 
in  the  comment  period  shows  that  such 
uses  have  the  potential  to  mislead. 

Descriptive  Labeling 

FSIS  is  proposing  that  further 
descriptive  labeling  on  raw  poultry 
products  sold  in  a  thawed  condition 
whose  internal  temperature  has  been 
below  26°  F  would  be  accomplished 
through  the  use  of  a  descriptive  term. 
FSIS  considered  a  number  of  terms  to 
describe  the  nature  of  the  product. 
These  included  "previously  frozen," 

"previously  held  at °  F."  "thawed 

for  your  convenience."  "freshly  frozen." 
or  "previously  freshly  frozen."  FSIS  is 
proposing  to  require  use  of  the  term 
"previously  frozen"  because  it  believes 
that  this  term  would  be  the  most  readily 
understood  by  consumers  based  upon 
comments  from  the  public  hearings. 
Raw  poultry  products  that  have  been 
frozen  to  an  internal  temperature  of  0° 
F  or  below  in  accordance  with  the 
freezing  procedures  required  in  9  CFR 
381.66(f)(2)  could  have  the  option  to  use 
the  descriptive  term  "frozen"  in  lieu  of 
the  term  "previously  fetjzen."  In 
addition,  to  avoid  confusion  or  errors  in 
handling,  FSIS  would  not  require  use  of 
either  the  term  "frozen"  or  "previously 
frozen"  on  the  labeling  of  products  that 
have  been  frozen  to  an  internal 
temperature  of  0°  F  or  below  when  such 
labeling  duplicates  or  conflicts  with 
products'  special  handling  labeling 
instructions,  e.g.,  "keep  frozen"  or 
"shipped/stored  and  handled  frozen  for 
your  protection."  as  required  in  9  CFR 
381.125. 

FSIS  is  aware  of  certain  advantages 
and  disadvantages  associated  with  the 
use  of  the  proposed  descriptive  term 
"previously  frozen."  as  well  as  the 
others  it  considered  For  these  reasons, 
FSIS  invites  comments  on  descriptive 
terms  and  will  consider  another  term  or 
terms  if  information  submitted  during 
the  comment  period  demonstrates 
greater  consumer  understanding  and 
acceptability  of  the  terms.  The 
advantages  and  disadvantages  of  the 
terms,  which  FSIS  has  identified,  are 
discussed  below. 

Labehng  a  product  with  the  term 
"previously  frozen"  would  provide 
information  that  the  product  so  labeled 
had  been  frozen  to  an  internal 
temperature  below  26°  F  at  one  time  or 
another  and,  for  that  reason,  could  be 
di.stinguished  from  product  whose 


internal  temperature  has  never  been 
below  26°  F.  Such  labeling  terminology 
would  also  be  consistent  with  that  used 
currently  in  the  marketing  of  fish  and 
Seafood  as  described  by  participants  at 
the  public  hearings. 

However,  the  term  "previously 
frozen"  does  not  convey  information  on 
how  long  or  at  what  temperature  below 
26°  F  the  product  was  kept  frozen. 
Furthermore,  a  product  labeled  with  the 
term  "previously  frozen"  whose  internal 
temperature  had  been  kept  in  the  range 
above  0°  F  but  below  26°  F  could  be 
confused  with  product  that  had  been 
frozen  at  0°  F  or  below  in  accordance 
with  the  FSIS  regulatorv  requirement  in 
9  CFR  381.66(f)(2)  for  the  proper 
freezing  of  poultry  However,  based  on 
comments  received  during  the  public 
hearings,  FSIS  does  not  believe  that 
most  consumers  are  aware  that  a 
temperature  of  0°  F  or  below  is 
associated  with  the  regulatory  definition 
of  "frozen."  FSIS  believes  most 
consumers  believe  that  a  "frozen" 
product  is  one  that  is  "hard-to-the- 
touch,"  which  consumer  representatives 
at  the  public  hearings  often  described  as 
below  26°  F 

The  term,  "previously  held  at ° 

F,"  would  provide  consumers  with 
information  on  the  temperature  at 
which  product  had  been  stored.  It 
would  also  enable  them  to  distinguish 
the  product  from  product  whose 
internal  temperature  had  not  been 
below  26°  F  However,  labeling  with 
this  term  would  not  provide  information 
on  how  long  the  product  had  been  held 
at  the  stated  temperature.  It  would  not 
provide  information  on  the  significance 
of  holding  a  product  at  the  stated 
temperature.  Also,  some  consumers 
might  find  the  words  "previously  held" 
to  be  confusing.  They  might  form  the 
impression  that  after  they  piu-chased  the 
product,  they  would  have  to  handle  it 
in  some  special  way 

"Thawed  for  your  convenience" 
would  clearly  imply  that  the  product 
had  been  frozen.  The  term  is  considered 
to  be  easily  understood  by  consumers, 
and  would  reflect  industry  good 
manufacturing  practices  as  applied  to 
temperature  fluctuations.  In  other 
words,  the  term  would  not  reflect  any 
commitment  by  the  industry  to 
maintaining  the  product  in  a  particular 
temperature  range.  The  disadvantages  to 
use  of  this  term  include  the  fact  that  it 
would  not  provide  information  on  how 
long  the  product  had  been  thawed  prior 
to  sale.  It  also  would  not  state  the 
temperature  at  which  product  had  been 
held  in  a  frozen  state. 

Lat)eling  poultry  with  the  term 
"freshly  frozen"  would  convey  truthful 
information  that  the  product  bad  been 


frozen  to  an  internal  temperature  below 

26°  F.  The  term  "freshly " 

does  not  imply  that  a  food  product  is 
actually  fresh  in  terms  of  being 
unprocessed.  The  use  of  the  word 
"freshly"  before  frozen  would  also 
convey  the  notion  that  the  product  had 
been  frozen  while  in  a  fresh  state  and 
had  recently  been  in  a  frozen  state. 
However,  the  term  "freshly  frozen"  does 
not  provide  information  on  how  long 
and  at  what  temperature  the  product  to 
which  it  is  applied  may  have  been  held 
in  a  frozen  state.  Also,  the  term  might 
be  a  source  of  confusion  to  the 
consumer  buying  the  product  at  a 
supermarket  where  it  is  kept  in  a  fresh 
poultry  display  case  at  a  temperature 
higher  than  26°  F  Use  of  the  term  on 
raw  poultry  sold  at  "fresh"  temperatures 
would  be  inconsistent  with  application 
to  other  food  products  that  are  retailed 
as  frozen  foods.  The  term  might  also  be 
confused  with  the  term  "fresh  frozen" 
that  is  used  in  connection  with  poultry 
that  has  been  frozen  at  0°  F  in 
accordance  with  the  FSIS  poultry 
freezing  regulation. 

Use  of  the  term  "previously  freshly 
frozen"  would  have  the  advantage  of 
providing  factual  information  that  the 
poultry  had  indeed  been  frozen  to  an 
internal  temperature  below  26°  F.  It 
would  also  convey  the  notion  that  the 
product  had  been  frozen  while  fresh  and 
that  it  had  recently  been  in  a  frozen 
state.  On  the  other  hand,  the  term  would 
not  inform  the  consumer  of  the  length 
of  time  and  the  temperature  at  which 
the  product  had  been  kept  frozen.  Nor 
would  use  of  the  term  provide  industry 
with  a  mechanism  to  distinguish  among 
the  multiple  temperatures  between  0°  F 
and  26°  F  at  which  the  product  was 
held.  Also,  product  labeled  with  this 
term  could  be  confused  with  product 
labeled  as  "fresh  frozen"  that  had  been 
frozen  for  long-term  storage  at  0°  F  in 
accordance  with  the  FSIS  poultry- 
freezing  regulation. 

Compliance  Procedures 

FSIS  believes  that  processors, 
transporters,  wholesalers,  and  retailers 
will  maintain  controls  to  ensure  that 
their  poultry  products  comply  with  the 
Agency's  proposed  requirements  as  part 
of  their  good  manufacturing  practices. 
Therefore,  the  Agency  believes  that  it  is 
unnecessary  to  propose  compliance 
procedures  for  use  of  the  term  "fresh" 
on  raw  poultry  products.  FSIS 
inspection  and  compliance  staffs 
monitor  compliance  with  labeling 
requirements  at  inspected  plants  and  in 
commerce  for  the  purpose  of  preventing 
the  distribution  of  poultry  products  that 
are  misbranded.  In  specific  instances, 
the  Agency  provides  instructions  to  its 
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inspectors  <  nd  compliance  staff  fur 
(^forcing  ci  impliance.  Such  instructions 
typically  w  11  include  collection  of 
randomly  si  dectcd  samples  of  consumer 
units,  repre  «;ntative  of  a  lot.  either  at 
the  inspect<d  plant  or  in  commerce.  In 
the  case  of  loultry  products  covered  by 
this  propos  il.  a  lot  might  consist  of  the 
contents  of  ill  like  product  contained  in 
d  cooler,  ca!  go  compartment,  or  other 
area  used  f(  r  cold  storage  or  transport  of 
products.  L  ke  product  would  be 
defined  as  i  imilar  kinds  of  whole  birds 
and  similar  kinds  of  the  same  cut-up  or 
disjointed  |  oultry  parts.  If  the  mean 
temperaf  un  at  the  central  part  of  the 
samples  is  lelow  26°  F.  the  lot  would 
be  out  of  cc  mpliance  with  the  proposed 
"fresh"  lab(  ling  requirements.  If  any  lot 
is  found  to  )e  not  in  compliance,  it 
could  be  dfc  ?med  to  be  misbranded  and 
could  not  e  iter  or  proceed  in  commerce 
until  the  pr  )duct  is  relabeled  to 
accurately  i  eflect  its  nature.  FSIS  invites 
comments  i  egarding  procedures  for 
monitoring  compliance  with  the  "fresh" 
labebng  rot  uirements. 

Kxerutivedrder  12866 

FSIS  has  ileterniined  thai  this 
proposed  ri  ile  is  signififiant  within  the 
meaning  of  Executive  Order  12866.  The 
proposed  ri  ile  would  require  all  poultry 
processors  md  handlers  to  maintain  the 
internal  ter  iperature  of  niw  poultry  at 
26°  F  or  ab(  ve  if  the  term  "fresh"  is 
use<l  on  th«  labeling  of  such  products. 
In  addition  the  proposal  would  require 
that  poultr   products  whose  internal 
teniperatur ;  has  ever  been  below  26°  F 
to  be  labelf  J  with  a  descriptive  term 
reflecting  t  lis  fact. 

Regulatory  Option 

FSIS  cou  d  choose  to  prohibit  the  ust? 
of  the  term  "fresh"  on  the  labeling  of 
raw  poultr  products  whose  internal 
lemperatur ;  hasever  been  below  20°  F 
Some  indu  ;tr>'  participants  at  the  public 
hearings  h(  Id  by  FSIS  suggested  that,  if 
designing  £  program  for  control  for  the 
inilustry  fo '  precooling  temperatures 
that  maintc  in  physical  attributes  of 
freshness.  <  ne  could  use  23°  F  as  the 
first  lower  :onfrol  limit,  and  20°  F  as  the 
si>cond-ste  i  lower  limit  for  taking 
corrective  t  ction.  They  suggested  these 
femperatur  «  as  best  for  the  preparation 
and  distrib  jtion  of  the  highest  quality 
fresh  prodi  ct  Should  FSIS  alternatively 
(;hoose  20°  F  as  the  temperature  at  or 
above  whi(  h  product  could  be  labeled 
as  "fresh."  the  impact  on  the  poultry 
industry  w  juld  be  minimal.  Information 
from  the  hi  arings  suggests  that  few- 
processors  chill  product  lower  than  20° 
F  because  I  he  refrigeration  process  is 
e.xpensive.  Generally,  product  is  not 
tooled  bell  iw  20°  F  unle.ss  it  is  being 
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froztrn  to  0°  F  or  below  for  long-term 
storage.  However,  other  participants 
noted  that  poultry  is  very  solid  at  23°  F 
and  80  percent  of  the  water  is  in  a 
frozen  state.  There  is  little  discernable 
physic;al  difference  between  a  product 
frozen  to  23°  F  and  one  frozen  to  O'^  F. 
where  almost  all  of  the  water  is  in  a 
frozen  state.  Therefore,  products  at  a 
temperature  of  20°  F  would  be 
perceived  by  consumers  to  be  frozen 
and  not  fresh. 

Costs  of  the  Proposed  Rule 

FSIS  has  examined  possible  sources 
of  costs  associated  with  the  proposed 
rule.  Americans  consumed 
approximately  17.9  billion  pounds  of 
chicken  (retail  weight)  in  1993,  of  which 
approximately  8.9  billion  pounds  wen? 
purchased  at  retail.  According  to  a 
recent  survey  of  broiler  marketing 
practices.  27  percent  of  chicken 
destined  for  the  retail  market  was 
shipped  in  containers  filled  with  shavjsd 
or  crushed  ice  (ice  pack)  or  soUd  carbon 
dioxide  (dr>-  ice  pack).  Broilers 
represent  the  majority  of  chicken  grown 
and  slaughtered  in  the  U.S.  The  survey 
also  showed  that  57  percent  of  the 
chicken  was  shipped  using  the  chill- 
pack  method  of  refrigeration,  which  was 
described  under  industry  practices  at 
the  public  hearings:  3  percent  was 
frozen  (i.e.,  below  0°  F);  and  13  percent 
was  marketed  in  other  miscellaneous 
forms. 

The  internal  temperature  of  poultry- 
products  that  are  refrigerated  by  ice 
pack  or  dry  ice  pack  methods  ranges 
from  about  32°  F  to  35°  F  Therefore,  the 
propo.sed  rule  would  not  affect  this 
portion  of  the  market.  Most  smaller 
processors  u.se  ice  or  dry  ice  packs 
because  they  do  not  have  the  production 
vokuTie  or  chilling  equipment  to  store 
and  ship  poultry  products  using  the 
chill-pack  cooling  system.  For  this 
reason,  the  economic  impact  of  the 
proposed  rule  on  small  poultry 
processors  should  be  minimal.  The 
proposed  rule  would  not  affect  the  3 
percent  of  chicken  that  is  marketed  at 
retail  as  frozen  (i.e.,  below  0°  F).  Most 
turkey  is  prepared  and  shipped  as 
product  that  is  frozen  to  0°  F  or  below, 
and.  thus,  most  turkey  would  be 
unaffected  by  the  proposal. 

The  proposed  rule  might  have  ciu 
economic  impact  on  the  13  percent  of 
(hicken  that  is  marketed  in 
miscellaneous  refrigerate*!  forms,  but 
FSIS  has  no  information  on  what  such 
an  impact  might  be.  FSIS  believes  that 
the  proposed  rule  could  affect  a  portion 
of  the  57  percent  (5  1  billion  pounds)  of 
the  8.9  billion  pounds  of  chicken 
marketed  domestically  at  retail  as  chill 
pack  product.  Chill  pack  product  is  sold 


in  the  fresh  retail  case  and  cithc^r  is 
labeled  as  "fresh"  or  bears  no 
temperature-related  labeling  other  than 
special  handling  instructions.  Some  of 
the  chill  pack  product  has  been  frozen 
to  internal  temperatures  below  26°  F 
and  is  thawed  prior  to  presentation  in 
the  retail  case. 

Under  the  chill  pack  refrigeration 
mf!thod.  raw  poultry  products  are  said 
to  be  cooled  to  a  range  of  28°  F  to  32° 
F.  However,  according  to  information 
presented  in  the  public  hearings  held  by 
FSIS  and  in  the  U.S.  District  Court 
proceedings,  processors  currently  using 
the  ciiill  pack  method  often  target  an 
internal  temperature  range  of  26°  F  t(» 
28°  F  Other  processors  of  chill  pack 
products  commonly  target  internal 
temperatures  ranging  from  20°  F  to  25° 
F.  and  transport  products  across  the 
country  in  this  temperature  range.  Most 
processors  using  the  chill  pack  cooling 
system  aim  to  keep  the  product  at  or 
below  28°  F  during  storage  ami 
shipment  to  maintain  an  optimum  shelf 
life  of  about  3  weeks  from  slaughter 
The  information  presented  in  the 
public  hearings  and  U.S.  District  Court 
proceedings  also  indicates  that,  in 
commercial  practice,  it  is  difficult  to 
maintain  all  product  in  a  storage  area  at 
an  exact  target  temperature  of  26°  F  to 
28°  F  For  example,  the  temperature  in 
storage  rooms  at  poultry  plants,  which 
are  commonly  maintained  at  26°  F  to 
28°  F,  may  have  cold  spots,  such  as  by 
a  blower,  that  are  as  low  as  22°  F 
Poultry  is  typically  transported  from 
processing  plants  to  wholesalers  and 
purchasers  by  refrigerated  trucks.  The 
temperature  inside  the  storage 
compartments  of  these  trucks  is 
reported  to  vary  about  5  to  7  degrees 
Fahrenheit.  Thus,  the  temperature  near 
the  refrigeration  unit  at  the  front  of  the 
truck  could  be  at  21°  F  while  the  top  of 
the  truck  compartment  is  at  28"  F 

Because  products  that  have  b(H;n 
chilled  to  internal  temperatures  0126"  F 
to  28°  F  require  time  to  equilibrate  with 
differf^nt  surrounding  air  temperatures, 
such  as  those  produced  by  the 
tt.-mperature  dispersions  in  truck  cargo 
compartments,  FSIS  examined  interstate 
shipping  distances  for  ready-to-cook 
(hicken.  FSIS  estimates  that  about  72 
■  percent  of  chill  pack  products  are 
shipped  800  miles  or  less.  Such  trips 
would  not  take  nu)re  than  2  days,  and 
products  chilled  at  the  plant  to  internal 
temperatures  of  26°  F  to  28°  F  and 
stored  near  cold  spots  in  the  truck  cargo 
c:ompartments  would  be  less  likely  to 
fall  below  26°  F  If  truck  thermostats 
were  adjusted  so  as  to  maintain  the 
highest  cargo  temperature  at  32°  F.  as 
opposed  to  28°  F,  in  order  to  prevent 
product  from  becoming  frozen  (i.e  . 


below  26°  F)  in  colder  sections  of  the 
compartments.  FSIS  does  not  believe 
that  the  shelf  life  or  market  quality  of 
products  shipped  800  miles  or  less 
would  become  unsatisfactory  FSIS 
expects  that  industry  will  find  market 
incentives  to  closely  control  storage  and 
shipping  temperatures  of  products 
destined  for  hauls  of  durations  of  2  days 
or  less  so  that  none  of  the  cargo  falls 
below  26°  F,  and  the  products  could  be 
labeled  as  "fresh." 

FSIS  does  not  believe  that  it  is  likely 
that  chicken  processors  using  the  chill- 
pack  cooling  system  would  change 
current  procedures  for  products  shipped 
long  distances  of  over  800  miles  because 
the  shelf  life  of  the  products  might 
become  unsatisfactory  FSIS  believes 
these  products  include  chicken  deep- 
chilled  to  internal  temperatures  in  the 
lower  20°  F  range  and  chicken  whose 
internal  temperatures  processors  want 
fo  keep  at  or  below  28°  F  at  ail  times 
during  storage  and  shipment  to 
maintain  optimum  shelf  life.  For 
example,  to  maintain  all  product  in  a 
truck  at  26°  F  or  higher,  would  mean 
that  poultry  in  the  warmest  part  of  the 
tnick  on  a  long  haul  could  be  stored  for 
as  many  as  4  days  at  32°  F  Participants 
at  the  public  hearings  reported  shelf  life 
of  poultry  from  time  of  slaughter  is 
about  2  weeks  when  it  is  held  at  32°  F 
Processors  and  purchasers  of  poultry 
shipped  long  distances  may  not  find 
such  decreases  in  shelf  life  to  be 
acceptable 

FSIS  estimates  that  28  percent  ( 1  4 
billion  pounds)  of  the  5.1  billion 
pounds  of  chill  pack  product  sold  at 
retail  falls  into  the  long-distance- 
shipment  category  and  might  be  affected 
by  this  proposed  rule  because  it  could 
not  be  labeled  as  "fresh."  Consumers 
generally  pay  slightly  more  for  fresh 
poultry  than  for  frozen  pouitr\'  A 
conservative  estimate  of  the  price 
difference  is  4  cents  per  pound  (based 
on  a  difference  in  price  between  fresh 
and  frozen  turkey).  The  difference  could 
range  up  to  10  cents  per  pound  (a 
conser\'ative  estimate  presented  by 
knowledgeable  persons  at  the  public 
hearings  held  by  FSIS).  Should  such  a 
price  differential  develop  between  fresh 
and  previously  frozen  poultry.  FSIS 
estimates  that  the  impact  would  range 
from  about  S60  million  to  S140  million. 

Under  the  proposed  rule,  the  products 
would  also  require  relabeling  with  the 
descriptive  term  "previously  frozen  " 
However.  FSIS  believes  these  costs 
could  be  minimized  considerably  bv  use 
of  pressure  sensitive  stickers  until  firms 
make  routine  label  changes  for  existing 
products  or  exhaust  label  inventories. 
FSIS  estimates  the  cost  of  pressure 
sensitive  stickers  to  be  about  SO. 01  each. 


Assuming  the  potentially  affected  1.4 
billion  pounds  of  chill  pack  product 
were  packaged  in  2-pound  packages. 
FSIS  estimates  use  of  the  stickers  would 
cost  about  $7  million,  excluding  the  cost 
for  labor,  during  the  first  year  of 
implementation  if  the  proposed  rule  is 
adopted.  About  half  of  all  labels 
submitted  to  FSIS  each  year  for 
approval  are  for  label  changes  on 
existing  products.  Thus,  relabehng  costs 
arising  from  the  proposed  rule  would 
def;rease  as  companies  incorporate  the 
proposed  mandated  changes  with 
regularly  scheduled  label  redesigns. 

Benefits  of  the  Proposed  Rule 

Consumers  would  benefit  from  the 
proposal  because  they  would  be  assured 
that  the  poultri'  products  they  purchase 
would  not  be  labeled  in  a  false  or 
misleading  manner.  Information  from 
the  public  hearings  held  by  FSIS  and 
the  survey  conducted  by  the  FSIS  Meat 
and  Poultr>-  Hotline  staff  both  indicate 
that  consumers  place  considerable  value 
on  knowing  how  poultry  products  were 
handled  prior  to  being  offered  for  sale. 
The  quality  of  the  products  offered  for 
sale  would  not  be  changed  because  their 
shelf  life  would  not  be  adverselv 
affected.  However,  consumers  would 
not  be  led  to  pay  a  higher  price  for 
products  that  have  been  previously 
frozen  because  the  informative  labehng 
would  advise  them  of  that  fart.  Anv 
price  decreases  that  might  occur  for 
products  that  were  previously  frozen 
would  result  in  a  savings  for  consumers 
who  purchase  those  products. 

If  a  price  differential  should  develop 
between  fresh  and  previously  frozen 
chicken,  then  part  of  that  differential 
will  reflect  increased  prices  and 
revenues  for  producers  of  fresh  chicken, 
who  will  be  benefitted  as  a  result  of  the 
proposed  rule.  Consumers  would  also 
benefit  because  they  expressed  a 
willingness  to  pay  more  for  truly  fresh 
poultr.  that  was  accurately  labeled  as 
■fresh."  Consumers  would  be  assured 
that  products  they  buy  would  meet  their 
expectations.  Truthful  labeling 
information  about  the  nature  of  poultrv 
products  would  improve  consumer 
knowledge  about  the  products  and  aid 
them  in  purchasing  decisions.  FSIS 
believes  that  the  benefits  of  labeling  that 
is  not  false  or  misleading  would  be 
greater  than  any  costs  associated  with 
the  proposed  rule.  The  proposed 
labeling  strategy  then  offers  consumers 
a  true  purchasing  option  that  accurately 
reflects  their  expressed  expectations. 

Executive  Order  12778 

This  proposed  rule  has  been  revie\\  ed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  States  and  local 


jurisdictions  are  preempted  under 
section  23  of  the  Poultrv  Products 
Inspection  Act  (PPIA)  (21  U.S.C.  467E) 
from  imposing  any  marking,  labeling, 
packaging,  or  ingredient  requirements 
on  federally  inspected  poultry-  products 
that  are  in  addition  to,  or  different  than, 
those  imposed  under  the  PPIA.  States 
and  local  jurisdictions  may.  however, 
consistent  with  requirements  of  the 
PPIA,  exercise  concurrent  jurisdiction 
over  poultry  products  that  are  outside 
official  establishments  for  the  purpose 
of  preventing  the  distribution  of  poultry 
products  that  are  misbranded  or 
aduherated  under  the  PPIA.  or.  in  the 
case  of  imported  articles,  which  are  not 
at  such  an  establishment,  after  their 
entry  into  the  United  States.  Under  the 
PPIA.  .States  that  maintain  poultrv 
inspection  programs  must  impose 
requirements  that  are  at  least  equal  to 
those  required  under  the  PPIA.  The 
States  may.  however,  impose  more 
stringent  requirements  on  such  State 
inspected  products  and  establishments 
No  retroactive  effect  will  be  given  to 
this  rule.  The  administrative  procedures 
specified  in  9  CFR  381.35  must  be 
exhausted  prior  to  any  judicial 
(  hallenge  of  the  application  of  the 
provisions  of  this  proposed  rule,  if  the 
challenge  involves  any  decision  of  an 
inspector  relating  to  inspection  ser\  ices 
provided  under  the  PPIA.  The 
administrative  procedures  specified  in  9 
CFR  part  381.  subpart  W.  must  be 
exhausted  prior  to  any  judicial 
challenge  of  the  application  of  the 
provisions  of  this  proposed  rule  with' 
respect  to  labeling  decisions. 

Effect  on  Small  Entities 

The  Administrator  has  detcnnined 
that  this  proposed  rule  would  not  have 
a  significant  effect  on  small  entities,  as 
defined  bv  the  Regulatorv  Flexibilitv 
Act  (5  U.S.C.  601).  The  small  entities 
that  could  be  affected  by  the  proposed 
rule  would  be  .small  processors  of  raw 
poultry   However,  the  economic  impa(  t 
of  the  proposed  rule  on  such  pouitn 
processors  (small  plants  operating 
single-inspector  processing  lines) 
should  be  minimal  because  such 
processors  currently  ship  poultrv  in  u  e 
pack  or  dry  ice  pack  containers.  The 
internal  temperature  of  products 
refrigerated  by  these  methods  does  not 
fall  below  26"  F.  and  products  handled 
in  this  manner  could  be  labeled  as 
■fresh"  according  to  the  proposed 
requirements. 

Paperwork  Requirements 

The  proposed  rule  would  specify  the 
regulations  permitting  the  use  of  the 
term  "fresh"  on  the  labeling  of  raw- 
poultry  products.  The  proposed  rule 
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persons  are  invited  to 
comments  concerning 
Submit  comments  in 
J  Diane  Moore.  FSIS  Docket 

3171.  South  Building,  Food 
Inspection  Service.  I'.S. 

of  .Agriculture.  Washington. 
Any  person  desiring  an 
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Edwards  so  that 
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inspection  in  the  Policy.  Evaluation  and 
Plunnmg  Office  from  8:30  a.m.  to  1:00 
p  m  ,  and  from  2.00  p.m.  to  4:30  p  m  . 
Monday  through  Friday 

list  of  Subjects  in  9  CFR  Part  3H1 

Foofl  labeling.  Poultry  and  poultry 
pnidutts. 

Proposetl  RuIp 

For  the  reasons  set  iorth  m  the 
preamble.  FSIS  is  proposing  to  amend  'i 
CFR  part  3R1  as  follows 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

1  The  authority  citation  for  part  3H 1 
would  continue  to  read  as  follows: 

Authority:  7  V  S  C:.  liSf;  7  IJ  S  C  4'->0.  il 
t    S  C  4'-.t-U70  7  CFR  2  17  2  5r. 

2  Section  381  66  would  be  amended 
Ity  adding  a  sentence  at  the  end  of 
paragraph  (f)(2)  to  read  as  follows. 

§  381.66    Temperatures  and  chilling  and 
freezing  procedures. 

•         •         *         •         « 

(n '  *  ' 

(2)  *    "    '  Such  procedures  shall  not 
rtppl>  to  raw  poultry  product  described 
in^  i8l  129(b)(fl)(i)  of  this  subchapter 


§381.129    [Amended] 

{.  Section  381.129  would  be  amended 
by  adding  a  new  paragraph  (b)(6)  to  read 
as  follows: 

•  •         •         •         * 

(b)  '    •   * 

(6)(i)  Raw  poultry  product  whose 
internal  temperature  has  ever  been 
below  26°  F,  but  above  0°  F.  may  not 
bear  a  label  declaration  of  "fresh"  and 
must  be  labeled  with  the  descriptive 
teriii  "previously  frozen."  Product  as 
described  in  this  paragraph  is  not 
stibfect  to  the  freezing  procedures 
required  in  §3R1  6G(f)(2)  of  this 
subcJiapter 

(ii)  Raw  poultry  product  wiusi^ 
internal  temperature  has  ever  bet-n  at  or 
below  0°  F  may  not  bear  a  label 
declaration  of  "fresh"  and  must  be 
labeled  with  either  the  descriptive  term 

frozen"  or  "previously  frozen."  except 
when  such  labeling  duplicates  or 
conflicts  with  the  labeling  requirements 
in«?381  125  Product  as  described  in 
this  paragraph  is  subject  to  the  freezing 
procedures  required  in  *j  381.66(0(2)  of 
this  subchapter 

•  *         •         «         • 

Uoiitr  rti  VVastiUigtoii.  l)C;.  iiiv  lumiary  U). 
I'liri 

Michael  R.  Taylor. 

A'tinfi  I  'uder  SorrvUiry  for  Food  iiajvty 
il'R  [)<)f .  05-1001  Filed  l-11-<lfi.  H.45  hiiiI 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Pari  99 
RIN  IBSO-AAB? 

Family  Edu^tional  Rights  and  Privacy 

agency:  De  )artment  of  Education. 
ACTION:  Finiil  regulations. 


summary:  T  le  Secretary  amends  the 
regulations  mplementing  the  Family 
Educational  Rights  and  Privacy  Act 
(FERPA).  w  lich  is  section  438  of  the 
General  Edi  cation  Provisions  Act. 
These  amen  dments  are  needed  to 
implement  1 1  provision  of  the  Higher 
Educatior  /  mendments  of  1992,  which 
modified  th ;  conditions  under  which 
records  of  a  \  institution's  law 
enforcemen  unit  are  excluded  from  the 
definition  o  "education  records."  As 
amended,  F  iRPA  excludes  from  the 
definition  o  '  "education  records."  and 
thereby  fror  i  the  restrictions  and  rights 
of  access  ur  der  FERPA,  records  that  are 
maintained  by  a  law  enforcement  unit  of 
an  educatio  lal  agency  or  institution  that 
were  create  1  by  that  unit  for  the 
purpose  of  aw  enforcement. 
EFFECTIVE  D  VTE:  These  regulations  take 
effect  eithei  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  ta  ces  certain  adjournments.  If 
you  want  tc  know  the  effective  date  of 
these  reguli  tions,  call  or  write  the 
Department  of  Education  contact 
person.  A  document  announcing  the 
effective  dale  will  be  published  in  the 
Federal  Re  lister. 


INFORMATION  CONTACT: 
Cam}:fbell,  Family  Policy 
Office,  Office  of " 
t.  U.S.  Department  of 
500  Independence  Avenue, 
Ifngton,  D.C.  20202-460.5. 

202)  260-3887.  Individuals 

t  jlecommunications  device 

(TDD)  may  call  the  Federal 

Party  Relay  Sen,ice  (FIRS) 

1-800-8^7-8339  between  8  a.m.  and 

time,  Monday  through 
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disclosure  of  information 
camdus  safety  policies  and 

and  campus  crime  statistics 
Paula  M.  Husselmann  or 
Goto  at  (202)  708-7888. 
SUPPLEMENTARY  INFORMATION:  On  August 
11  and  Dec  ember  14. 1993,  the  Secretary 
published  wo  notices  of  proposed 
rulemakinj  (NPRMs)  for  34  CFR  part  99 
in  the  Fed«  ral  Register  (58  FR  42836- 
42837  and  58  FR  65298-65300. 
respective!  ^).  The  second  NPRM  did  not 


change  the  proposed  regulations  but 
merely  asked  for  additional  public 
comment  based  on  the  response  to  the 
first  NPRM. 

The  proposed  regulations  define  for 
the  first  time  both  "law  enforcement 
unit"  and  "discipHnary  action  or 
proceeding."  In  contrast  to  law 
enforcement  unit  records,  the 
Department  has  been  legally  constrained 
to  treat  the  records  of  a  disciplinary 
action  or  proceeding  as  "education 
records"  under  FERPA  (20  U.S.C. 
1232g),  that  is,  protected  against  non- 
consensual disclosure  except  in 
statutorily  specified  circumstances  and 
subject  to  inspection  and  review  by 
parents  and  eligible  students.  The 
Secretary  proposed  the  definition  of 
"disciplinary  action  or  proceeding"  to 
help  institutions  distinguish 
disciplinary  records  from  law 
enforcement  unit  records,  which  are 
excluded  by  statute  from  the  definition 
of  "education  records"  in  the 
circumstances  specified. 

Many  of  the  public  comments 
received  on  the  first  NPRM  challenged 
the  Department's  position  on  this  issue 
and  expressed  the  view  that  records  of 
institutional  disciplinary  proceedings 
taken  against  students  accused  of 
criminal  and  other  non-academic 
misconduct  should  not  be  considered 
"education  records"  under  FERPA  and 
should  be  available  to  the  public  even 
without  the  parent's  or  student's 
consent.  This  issue,  which  has  been  the 
subject  of  recent  media  attention,  took 
precedence  over  the  issue  of  law 
enforcement  unit  records  in  the 
comment  process.  The  Secretary  sought 
additional  pubUc  comment  on  the  issue 
because  it  raised  important  and 
sensitive  concerns  about  campus  crime 
as  well  as  students'  need  for  privacy  and 
access  to  records  in  the  educational 
process. 

The  Secretary  remains  legally 
constrained  to  conclude  that  records  of 
an  institution's  disciplinary  action  or 
proceeding  are  "education  records" 
under  FERPA,  not  law  enforcement  unit 
records,  and  that  excluding  these 
records  from  the  definition  of 
"education  records"  can  be 
accomplished  only  through  a  statutory 
amendment  of  FERPA  by  Congress.  In 
support  of  this  view.  Congress  enacted 
in  1990  a  new  statutory  provision 
permitting  non-consensual  disclosure  of 
only  the  results  of  disciplinary 
proceedings  conducted  by 
postsecondary  institutions;  the 
disclosure  is  limited  to  the  alleged 
victim  of  a  crime  of  violence  as  defined 
in  the  United  States  Code  and  not  to  the 
public  generally.  However,  tlie  Secretary 
also  recognizes  that  the  issue  of  full 


public  access  to  disciplinary  hearing 
records  concerning  criminal  and  other 
non-academic  misconduct  is  an 
important  part  of  the  ongoing  debate 
concerning  safety  on  college  campuses 
and  believes  that,  given  the  competing 
interests  involved,  these  issues  need  to 
be  aired  and  argued  in  the  legislative 
arena.  Therefore,  the  Secretary  has 
notified  Congress  of  the  need  to  address 
this  issue  and  has  offered  to  work  with 
Congress  in  drafting  an  appropriate 
FERPA  amendment  that  identifies  and 
balances  these  interests  at  various 
education  levels. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRMs  to  comment, 
approximately  150  parties  submitted 
comments  on  the  proposed  regulations. 
An  analysis  of  the  comments  and 
changes  in  the  regulations  since 
publication  of  the  NPRMs  follows. 
Substantive  issues  are  discussed  under 
the  section  of  the  regulations  to  which 
they  pertain. 

Section  99.3     What  definitions  apply  to 
these  regulations?  Definition  of 
"Disciplinary  action  or  proceeding. " 

Comments:  A  majority  of  cnmmonters 
approved  of  the  Secretary's  effort  to 
effectively  clarify  the  distinction 
between  disciplinary  records  ajid  law 
enforcement  unit  records.  Those 
commenters  stated  that  to  allow  the 
release  of  student  disciplinary  records 
to  the  public  without  consent  would 
compromise  what  they  believe  to  be  the 
fundamental  educational  mission  of  the 
campus  judicial  process.  Several 
commenters  also  stated  that  if  FERPA 
were  amended  to  allow  such 
disclosures,  institutions  would  have  to 
amend  their  disciplinary  procedures  to 
incorporate  greater  due  process 
protections.  These  commenters.  mostly 
officials  at  postsecondary  institutions, 
argued  that  campus  judicial  systems 
have  been  effective  in  responding  to 
violations  of  institutional  policy 
because  of  the  privacy  protections 
afforded  to  students  by  FERPA. 

A  substantial  minority,  however, 
disagreed  and  stated  that  disciplinary 
records  relating  to  criminal  and  other 
non-academic  conduct  should  not  be 
treated  as  "education  records."  They 
argued  that  postsecondary  institutions 
have  used  FERPA  to  evade  efforts  by  the 
public  to  gain  access  to  information 
about  crime  on  campuses.  These 
commenters  questioned  the  statenienl  in 
the  NPRMs  that  the  Department  has 
always  considered  records  relating  to  an 
institution's  internal  proceedings  that 
deal  with  violations  of  its  own  niles  and 
standards  of  student  conduct  as 


"education  records"  under  FERPA.  The 
commenters  believe  that  the 
Department's  position  in  this  matter 
represents  an  effort  to  circumvent  the 
recent  State  court  ruling.  Red  &■  Black 
Publishing  Co.  v.  Board  of  Regents.  427 
S.E.2d  257.  261  (Ga.  1993).  which 
considered  records  of  a  disciplinary 
action  against  a  student  fraternity 
outside  the  definition  of  'education 
records"  and.  thus,  outside  the  privacy 
protections  of  FERPA.  Several 
commenters  also  requested  that  the 
proposed  definition  of  "disciplinary 
action  or  proceeding"  be  changed  to 
include  only  violations  of  academicallv- 
related  ndes  and  that  disciplinary 
action  taken  against  a  student  for 
criminal  acts  be  excluded. 

Discussion:  The  Secretarj'  has 
carefully  analyzed  the  statutory  and 
regulatory  authority  to  address  these 
concerns.  Based  on  the  broad  definition 
of  "education  records."  which  includes 
those  records,  files,  documents,  and 
other  materials  that  contain  information 
directly  related  to  a  student,  except 
those  that  are  specifically  excluded  by 
statute,  all  disciplinary  records, 
including  those  related  to  non -academic 
or  criminal  misconduct  by  students,  are 
"education  records"  subject  to  FERPA. 
It  is  noted  that  Red  Br  Black  Publishing 
Co.  V.  Board  of  Regents  concerned 
records  of  a  student  'organization 
court,"  which  disciplined  a  student 
organization  (fraternity)  for  a  ndes 
violation,  and  did  not  concern 
disciplinary  action  against  an  individual 
student.  More  recently,  another  State 
court  ruled  that  IllRPA  prevented  a 
university  from  releasing  to  the  media 
personally  identifiable  infonnation  from 
student  disciplinary  records  without 
consent.  Shreveport  Professional 
Chapter  of  the  Society  of  Professional 
journalists  v.  Louisiana  State  Univei^ity 
in  Shreveport.  Case  No.  393.332,  Fiist 
Fudicial  District  Court,  Caddo  Parish, 
LA.  (March  4. 1994).  Although  the 
Secretary  is  equally  concerned  with  the 
problem  of  crime  on  campus,  it  is  clear 
that  only  Congress  has  the  authority  to 
change  the  statutory  provisions  of 
FERPA  to  permit  disclosure  of 
disciplinar>-  records  without  prior 
consent. 

Nevertheless,  because  crime  on  our 
Nation's  college  campuses  has  escalated 
since  1974  when  FERI'A  was  enacted, 
the  Secretary  has  notified  Congress  of 
the  need  to  address  this  important  issue. 
The  Congress  may  find  that  public 
access  to  disciplinary  records 
concerning  criminal  and  other  non- 
academic  misconduct  is  an  appropriate 
response  to  the  problem  of  maintaining 
safe  college  Ccunpuses.  and  the  Secretary 
has  offered  to  work  with  Congress  in 


writing  an  appropriate  amendment  to 
FERPA. 

The  Secretary  received  very  few 
comments  from  State  and  local 
educational  officials  on  how  the 
proposed  definition  of  "disciplinary' 
action  or  proceeding"  might  affect 
elementary  and  secondary'  schools. 
Issues  regarding  the  privacy  of  minor 
students  and  their  families  on  the 
elementary  and  secondary  level  may 
require  different  treatment  than  those  of 
postsecondary  students.  At  this  time. 
FERPA  is  consistent  with  those  State 
laws  that  protect  information  regarding 
juvenile  offenders. 

Change:  None. 

Comments:  Even  among  those 
commenters  who  approved  of  the 
proposed  definition  of  "disciplinarj- 
action  or  proceeding."  several 
postsecondary-  officials  noted  that  it  is 
important  that  institutions  be  able  to  tell 
victims  the  outcome  of  a  disciplinar)' 
prcK.eeding  regarding  tlieir  assailant. 

Discussion:  Section  99.31(a)(13)  of  the 
FERPA  regulations,  which  implements 
20  U.S.C.  1232g(b)(6)  of  the  statute, 
permits  postsecondary  institutions  to 
disclose  to  an  alleged  victim  of  a  crime 
of  violence,  as  defined  in  the  United 
States  Code,  the  results  of  anv 
disciplinary  proceeding  conducted  by 
the  institution  against  the  alleged 
perpetrator.  As  noted  earlier,  this 
specific  statutor}-  exception  to  the  prior 
written  consent  rule,  enacted  in  1990  as 
part  of  the  Student  Right-to- Know  and 
Campus  Security  Act.  demonstrates 
Congress'  view  that  disciplinary  records 
are  education  records  under  FERPA. 
Additionally,  34  CFR  668.47(a)(12)(vi) 
(Student  Assistance  General  Provisions) 
provides  that  in  cases  of  an  alleged  sex 
offense  both  the  accuser  and  the 
accused  shall  be  informed  of  the 
outcome  of  any  institutional 
disciplinary  proceeding  al  the 
postsecondary-  level.  On  the  elonientar) 
and  secondary  level.  Congress  has  made 
no  changes  to  FERPA  that  would  allow 
a  school  official  to  disclose  information 
relating  to  a  disciplinary  action  without 
the  prior  consent  of  that  student  s 
parents,  to  an  alleged  victim  or  the 
alleged  victim's  parents.  The  Secretary 
has  no  authority  to  change  these 
statutory  provisions  to  provide  for 
disclosure  of  information  from 
disciplinary  records  other  than  in  the 
circumstances  identified. 

Change:  None. 

Comments:  Some  commenters  noted 
tliat  conduct  that  would  constitute  a 
criminal  violation  should  not  be  kept 
confidential  as  part  of  a  campus 
disciplin£U7  proceeding  and  that 
disciplinary  bearings  should  be  open  to 
the  public.  In  contrast,  a  number  of 


school  officials  stated  that  to  allow 
disciplinary  hearings  to  be  open  to  the 
public  would  substitute  those  processes 
for  criminal  proceedings,  which  would 
negate  a  long-standing  separation  of  an 
on-campus  disciplinary  system  from  the 
criminal  justice  system. 

Discussion:  FERPA  does  not  prevent 
an  institution  from  opening  disciplinary 
proceoflings  to  the  pubhc.  Rather, 
FERPA  prevents  the  non-consensual 
disclosure  of  education  records  or 
personally  identifiable  uiformation  from 
"education  records,  "  unless  the 
disclosure  meets  one  or  more  of  the 
statutorj'  conditions  for  non-consensual 
disclosure.  Schools  routinely  restrict 
access  to  disciplinary  proceedings  to 
those  school  officials  with  a  "legitimale 
educational  interest,"  which  is  the  first 
condition  for  non-consensual  disclosure 
under  section  (b)(1)  of  the  statute, 
because  information  from  "edurdtion 
records"  is  frequently  discloseil  in  a 
discipUnary  hearing. 

As  discussed  above,  the  Secretary  has 
advised  and  offered  to  work  with 
Congress  toward  an  appropriate  solution 
to  the  concern  about  campus  safety 
issues  in  relation  to  FERPA. 

Change:  None. 

Comments:  Several  commenters 
expressed  concern  that,  as  parents,  they 
would  want  to  know  how  manv  sexual 
assaults  had  been  reported  at  the 
schools  to  which  their  children  had 
applied  or  at  which  their  children  were 
attending.  These  commenters  believefl 
that  disciplinary  records  related  to 
criminal  conduct  should  not  be 
considered  "education  records," 

Discussion:  Parents  and  students  al 
the  postsecondary  level  may  currently 
obtain  information  about  the  tvpe  and 
the  amount  of  crime  on  college 
campuses  under  34  CFR  6b8.47(a|(6) 
(Student  Assistance  General  Provisions), 
which  implements  the  Student  Right-to- 
Know  and  Campus  Security  Act.  "These 
provisions  require  postsecondary 
institutions  to  report  annually  statistics 
concerning  the  occurrence  on  campus  o( 
certain  crimes,  including  sexual 
assaults,  that  have  been  reported  to  local 
police  agencies  and  to  any  official  of  the 
institution  who  has  significant 
responsibility  for  student  and  campus 
activities.  The  .Secretary  is  enforcing 
these  requirements  fully  and  believes 
that  they  will  make  students — and  their 
parents — aware  of  the  nature  and  the 
amount  of  crime  on  any  college  campus 
they  may  attend  or  which  they  are 
considering  attending. 

Change:  None. 

Comments:  One  commenter  noted 
that  the  definition  of  "disciplinary 
action  or  proceeding"  does  not 
specifically  state  that  disciplinary 
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records  are  education  records,  thus 
leaving  ope  i  to  interpretation  whether 
they  are  "ec  ucation  records"  subject  to 
FERPA.  Am  >ther  commenter  suggested 
that  the  def  nition  be  changed  to 
include  all  i  ippeals  of  the  initial 
adjudicatioi  i  or  imposition  of  sanctions. 

Discussio  i:  Under  FERPA,  the 
statutory  de  Bnition  of  "education 
records"  is  ill  inclusive,  covering 
"those  reco:  ds,  files,  documents,  and 
other  mater  als,  which  (i)  contain 
information  directly  related  to  a  student; 
and  (ii)  are  naintained  by  an 
educational  agency  or  institution,  or  by 
a  person  aci  ing  for  such  agency  or 
institution."  20  U.S.C.  1232g(a)(4)(A). 
The  only  ty  jes  of  records  specifically 
identified  ii  i  FERPA  are  those  that  are 
specifically  excluded  from  the 
definition  of  "education  records,"  such 
as  law  enfoi  cement  unit  records.  20 
U.S.C.  1232g(a)(4KB).  FERPA  does  not 
list,  identif  ■,  or  single  out  any  particular 
type  of  mat  (rials  or  documents  as 
"education  records."  Consequently,  the 
regulations  explain  that  records  of  a  law 
enforcemen  t  unit  do  not  include  or 
mean  disci]  »Hnary  records.  That  is,  they 
are  not  excl  uded  from  the  definition  of 
"education  records"  imder  FERPA. 

Change:  1  Jone. 

Section  99.  1    What  provisions  apply  to 
records  of  c  law  enforcement  unit? 

Definitioi  i  of  "law  enforcement  unit". 

Commen  s:  One  commenter,  a  State 
assistant  atl  omey  general,  interpreted 
the  proposed  rules  to  mean  that  if  a 
school  principal  or  dean  maintained  a 
record  on  a  student  in  a  discipline  file 
it  would  be  an  "education  record" 
protected  b  y  FERPA,  but  that  the  same 
record  maintained  by  the  institution's 
law  enforce  ment  unit  would  not  be 
protected  b  /  FERPA  and  could  be 
_  disclosed  t(  i  an  outside  party  directly 
from  the  ca  mpus  law  enforcement  unit. 
A  school  ol  ficial  also  commented  that, 
under  the  j  roposed  definition,  it  is  not 
clear  whetl  ler  using  law  enforcement 
unit  records  during  a  disciplinary 
proceeding  would  render  the  records 
"disciplina  ry  records"  and  thus 
"education  records"  subject  to  FERPA. 
A  commen  ;er  from  a  State  educational 
agency  ask  ;d  for  clarification  on 
whether  a  i  ecord  of  a  law  enforcement 
unit  can  lo  ie  its  status  and  become  an 
"education  record." 

Discussion:  FERPA  was  amended  by 
Congress  t(  i  exempt  from  the  definition 
of  "educati  on  records"  those  records 
that  are  ere  ated  by  a  law  enforcement 
imit  for  a  li  iw  enforcement  purpose  and 
maintained  by  that  law  enforcement 
unit,  thus  Allowing  educational  agencies 
and  instituKions  to  disclose  these 
records  publicly  without  obtaining  prior 


written  consent.  If  a  law  enforcement 
unit  of  an  institution  creates  a  record  for 
law  enforcement  purposes  and  provides 
a  copy  of  that  record  to  a  dean, 
principal,  or  other  school  official  for  use 
in  a  disciplinary  proceeding,  that  copy 
is  an  "education  record"  subject  to 
FERPA  if  it  is  maintained  by  the  dean, 
principal,  or  other  school  official  and 
not  the  law  enforcement  unit.  The 
original  document  created  and 
maintained  by  the  law  enforcement  unit 
is  not  an  "education  record"  and  does 
not  become  an  "education  record" 
merely  because  it  was  shared  ^vith 
another  component  of  the  institution. 
Change:  None. 

Comments:  A  few  commenters  said 
that  the  proposed  definition  of  "law 
enforcement  unit"  was  too  broad  and 
could  encompass  offices  or  components 
within  an  institution  that  may  maintain 
information  directly  related  to  students 
but  that  are  responsible  for  the 
institution's  compliance  with  Federal 
civil  rights  laws,  financial  aid 
regulations,  hiring  requirements,  etc., 
which  should  not  be  considered  law 
enforcement  activities  under  FERPA.  It 
was  also  suggested  that  the  definition  be 
limited  to  enforcement  of  "criminal" 
laws. 

Discussion:  The  proposed  definition 
is  intended  to  cover  that  part  of  the 
institution  which  is  responsible  for 
providing  and  maintaining  a  safe  and 
orderly  school  envirormient  by 
monitoring  and  dealing  with  the 
conduct  oi  individuals,  not  the 
institution  itself.  After  considering  these 
comments,  the  Secretary  agrees  that  the 
definition  is  potentially  too  broad  and 
may  encompass  functions  of  the 
institution,  such  as  an  office  of  legal 
counsel,  that  should  not  be  included. 
However,  the  Secretary  believes  that 
adding  "criminal"  to  the  definition 
might  unnecessarily  restrict  or  confuse 
school  officials  as  to  their 
responsibilities  for  ensuring  school 
safety. 

Changes:  The  Secretary  has  revised 
the  definition  of  "law  enforcement  unit" 
by  adding  a  new  provision  to  clarify  that 
it  pertains  to  those  individuals  or  parts 
of  the  institution  responsible  for 
maintaining  the  safety  and  security  of 
school  surroundings  and  for  enforcing 
laws  against  individuals  and 
organizations  within  the  school 
commimity  and  not  those  responsible 
for  the  institution's  own  compliance 
with  various  laws. 

Comments:  Several  commenters 
associated  with  postsecondary 
institutions  stated  that  they  did  noi 
believe,  for  various  reasons,  that  their 
campus  security  departments  were  "law 
enforcement  units"  under  FERPA  and 


requested  clarification^  on  the  status  of 
the  records  of  what  they  considered  a 
"non-law  enforcement"  campus  security 
department.  Some  commenters  also 
noted  that  a  majority  of  colleges  and 
universities  do  not  employ  "campus 
police  officers"  who  possess  police 
authority  or  perform  official  police 
functions.  Instead,  many  institutions 
employ  non-commissioned  "campus 
security  officers"  whose  main  function 
is  to  keep  the  peace  and  enforce 
institutional  policies.  Another 
commenter  noted  that  the  definition  of 
"law  enforcement  unit"  was  potentially 
confusing  because  student  conduct  code 
offenses  are  considered  violations  of  the 
"law"  and  that  an  office  that  is 
responsible  for  student  conduct  might 
be  considered  a  "law  enforcement  unit" 
under  the  definition. 

Discussion:  The  Secretary  has  taken 
into  consideration  these  comments  and 
has  revised  the  regulations  to  clarify 
that  the  term  "law  enforcement  unit" 
under  FERPA  includes  "a  unit  of 
commissioned  police  officers  or  non- 
commissioned security  guards."  That  is, 
security  departments  such  as  those 
described  by  the  commenters  would  be 
considered  "law  enforcement  units"  if 
they  are  officially  authorized  or 
designated  by  the  institutions  to  carry 
out  the  functions  listed  in  the  regulatory 
definition,  regardless  of  whether  the 
individuals  of  that  unit  are 
commissioned  police  officers.  The 
second  part  of  tlie  definition  of  law 
enforcement  unit  makes  it  clear  that  a 
security  department  retains  its  status  as 
a  "law  enforcement  imit"  even  if  it  also 
has  responsibility  for  enforcing  the 
institution's  code  of  student  conduct. 

Change:  The  definition  has  been 
revised  to  state  that  it  applies  to  units 
consisting  of  commissioned  police 
officers  as  well  as  non-commissioned 
security  guards. 

Comments:  One  commenter,  an 
official  at  a  major  university,  stated  that 
the  law  enforcement  unit  at  that 
institution  generates  both  "crime 
reports,"  which  it  considers  public 
documents,  and  "incident  reports," 
which  are  treated  as  education  records 
and  referred  to  the  student  affairs  office 
for  disciplinary  purposes.  The  official 
further  stated  that  he  believes  that  the 
functions  of  the  law  enforcement  unit 
and  the  functions  of  the  student  affairs 
office  charged  with  administering  the 
student  discipline  system  are 
intertwined  at  his  institution  as  they  are 
at  other  institutions. 

Discussion:  If  an  institution  has  a 
security  imit  or  individual  with  a  dual 
role  or  function  of  enforcing 
institutional  rules  of  conduct  related  to 
safety  and  security  and  referring 


potential  or  alleged  violations  of  law  to 
goverrunent  authorities,  that  unit  or 
individual  would  be  considered  a  "law 
enforcement  unit"  under  FERPA.  Under 
the  new  amendment,  records  of  that 
unit  that  were  created  and  maintained 
for  a  law  enforcement  purpose  are 
considered  records  of  a  law  enforcement 
unit  and,  therefore,  excluded  from  fhe 
definition  of  "education  records"  under 
FERPA. 

The  Secretary  has  revised  the 
proposed  regulations  to  clarify  that 
where  a  law  enforcement  unit  also 
performs  non-law  enforcement 
functions,  the  records  created  and 
maintained  by  that  unit  are  considered 
law  enforcement  unit  records,  even 
where  those  records  were  created  for 
dual  purposes  (e.g.  for  both  law 
enforcement  and  disciplinary  purposes). 
Only  records  that  were  created  and 
maintained  by  the  unit  exclusively  for  a 
non-law  enforcement  purpose  will  not 
be  considered  records  of  a  law 
enforcement  unit.  For  example,  if  a 
campus  security  unit  initiates  an 
investigation  into  an  incident  on 
campus  relating  to  a  possible  violation 
of  law  or  the  student  conduct  code,  the 
record  created  and  maintained  by  the 
unit  in  connection  with  this 
investigation  is  a  law  enforcement  unit 
record,  whether  or  not  it  is  ever  referred 
to  the  local  police  authorities.  If. 
however,  the  same  unit  or  individual 
responsible  for  law  enforcement 
investigates  an  incident  for  the  purposes 
of  internal  disciplinary  actions  and 
creates  a  record  exclusively  for  the 
purpose  of  a  possible  disciplinary  action 
against  the  student,  that  record  would 
not  be  considered  a  record  of  a  law 
enforcement  unit  and  would  be  an 
"education  record"  subject  to  FERPA.  It 
should  be  stressed  that  the  Secretary 
expects  such  occasions  to  be  very  rare, 
especially  with  incidents  involving 
criminal  conduct  by  students  at 
postsecondary  institutions. 

Postsecondary  institution  officials 
should  note  also  that  when  they  decide 
to  refer  a  matter  to  a  disciplinary 
committee  rather  than  to  the 
institution's  own  law  enforcement  unit 
or  directly  to  governmental  law 
enforcement  authorities,  the  institution 
is  not  relieved  of  its  responsibilities  for 
complying  with  the  reporting 
requirements  of  the  Student  Right-to- 
Know  and  Campus  Security  Act.  as 
codified  in  34  CFR  668.47(a)(6)  (Student 
Assistance  General  Provisions). 

Changes:  The  definition  has  been 
clarified  by  the  insertion  of  the  word 
"exclusively"  to  indicate  records 
created  and  maintained  exclusively  for 
internal  disciplinary  purposes  are  not 
law  enforcement  unit  records  and  are. 


therefore,  not  excluded  from  the 
definition  of  "education  records." 

Comments:  One  commenter  suggested 
that  the  regulations  be  changed  to  allow 
institutions  that  may  not  have  a  law 
enforcement  unit  to  publicly  disclose 
records  that  relate  to  a  criminal  act  but 
which  are  not  necessarily  related  to  a 
disciplinary  action. 

Another  commenter  expressed 
concern  that,  because  most  publiP 
elementary  and  secondary  schools  do 
not  have  a  "law  enforcement  unit,"  an 
individual  administrator  could  be 
considered  a  "law  enforcement  unit" 
under  the  proposed  definition.  The 
commenter  believed  this  dual  role  of 
school  administrator  and  law 
enforcement  official  could  pose  a 
potential  problem  for  abuse  because  of 
his  or  her  access  to  both  education 
records  and  law  enforcement  unit 
records.  He  stated  that,  in  such  a 
circumstance,  a  school  official  could 
"essentially  confer  or  remove  parents' 
rights  of  access  to  records,  or  maintain 
or  eliminate  confidentiality  with  respect 
to  certain  records  by  choosing  to 
characterize  documents  as  education 
records  or  records  of  a  law  enforcement 
unit." 

Discussion:  The  Secretary  has 
carefully  considered  whether  provisions 
should  be  included  in  the  regulations  to 
address  these  concerns.  The  definition 
of  "law  enforcement  unit"  has  been 
clarified  by  adding  the  term  "officially" 
to  describe  an  office,  department,  or 
individual  who  is  authorized  or 
designated  by  the  agency  or  institution 
to  perform  law  enforcement  unit 
functions.  Additionally,  a  subsection 
has  been  added  to  the  definition  to 
further  describe  a  "law  enforcement 
unit"  as  an  entity  or  individual  whose 
function  is  to  maintain  the  safety  and 
security  of  the  institution. 

The  inclusion  of  the  term 
"individual"  is  intended  to  permit  small 
educational  agencies  and  institutions  to 
designate  a  single  individual 
responsible  for  "law  enforcement"  and 
related  safety  and  security  functions. 
The  records  created  and  maintained  bv 
that  individual  for  a  law  enforcement 
purpose  may  be  disclosed,  without  prior 
consent  of  the  parent  or  eligible  student 
to  whom  the  records  relate,  and  the 
parent  or  eligible  student  would  have  no 
right  to  inspect  and  review  the  records 
under  FERPA.  The  Secretary  believes 
that  the  benefits  gained  by  safer  school 
surroundings  outweigh  any  potential 
problems  for  abuse  of  the  privacy  or 
access  rights  under  FERPA  that  might 
occur  by  including  "individual"  in  the 
definition. 

However,  the  Secretary  does  not  have 
the  authority  to  change  the  regulations 


to  allow  institutions  that  do  not  have  a    . 
law  enforcement  unit  to  publicly 
disclose  records  that  relate  to  a  criminal 
act.  Such  a  change  would  have  to  be 
made  by  Congress. 

Change:  The  Secretary  has  revised  the 
definition  of  "law  enforcement  unit  "  to 
include  only  entities  or  individuals 
officially  authorized  or  designated  by  an 
agency  or  institution  to  enforce  local  or 
State  law.  or  to  refer  to  appropriate 
authorities  a  matter  for  enforcement  of 
these  laws,  or  to  maintain  the  physical 
security  and  safety  of  the  agency  or 
institution. 

Comments:  A  couple  of  commenters 
from  State  departments  of  education 
noted  that  the  definition  of  law 
enforcement  imit  should  be  clarified  to 
include  a  city  police  officer  hired  bv  a 
local  educational  agency  or  through 
special  arrangements  with  local  law 
enforcement  authorities. 

Discussion:  The  Secretary  believes 
that  the  definition  of  "law  enforcement 
unit"  which  includes  the  term 
"individual."  as  discussed  in  the 
previous  comment,  will  allow  schools  to 
designate  a  single  individual 
responsible  for  "law  enforcement"  and 
related  safety  and  security  functions 
However,  educational  agencies  and 
institutions  should  also  be  aware  of  the 
requirement  under  §  99.6  of  the  FERPA 
regulations  to  adopt  a  policy  regarding 
how  the  agency  or  institution  meets  the 
requirements  of  FERPA.  In  that  policy, 
educational  agencies  and  institutions 
are  required  to  include  a  specification  of 
the  criteria  for  determining  which 
parties  are  school  officials  and  what  the 
agency  or  institution  considers  to  be  a 
legitimate  educational  interest.  If 
agencies  and  institutions  have  a  policv 
of  disclosing  information  from 
education  records  to  officials  of  their 
OUT!  law  enforcement  unit,  the  officials 
of  that  unit  must  be  designated  under 
the  school's  FERPA  policy  as  school 
officials  with  a  legitimate  educational 
interest.  The  Department  can  provide 
further  guidance  on  the  formulation  of 
such  a  policy. 

The  Secretary  encourages  educational 
agencies  and  institutions  that  do  not 
have  a  separate  law  enforcement  unit  to 
develop  working  relationships  with 
local  police  authorities.  However. 
FERPA  currently  prohibits  schools  from 
disclosing  information  from  education 
records  to  local  police  authorities  absent 
the  prior  written  consent  of  parents  or 
a  lawfully  issued  subpoena  or  court 
order. 

Changes:  None. 

Comment:  One  commenter  expressed 
concern  that  the  proposed  regulations 
do  not  permit  officials  of  an  institution's 
law  enforcement  unit  to  disclose 
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informatio  i  that  the  unit  had  obtained 
from  a  stu«  lent's  education  records  to 
local  policB  or  prosecutors.  He  believes 
that  the  re;  [ulations,  as  proposed,  would 
impede  th  !  institution's  ability  to 
investigate  students  suspected  of 
falsified  til  ne  sheets,  transcript  forgery, 
computer  raud,  and  similar  crimes  that 
may  be  de:  nonstrated  by  docimients 
considerec  "education  records"  under 
FERPA. 

Discussi  jn:  An  institution  may 
disclose  e<  ucation  records  to  an  outside 
law  enforc  sment  agency  without 
consent  to  comply  with  a  judicial  order 
or  lawfull]  issued  subpoena.  The 
Secretary  i  loes  not  have  the  statutory  or 
regulatory  authority  to  permit  the  non- 
consensua  disclosiu^  of  education 
records  to  sutside  law  enforcement 
authorities  in  other  circumstances.  Any 
changes  to  this  provision  would  have  to 
be  made  b  i  Congress. 

Changet ;  None. 

Commei  it:  The  same  commenter 
proposed  1  hat  §  99.8(c)(1)  be  changed  by 
replacing  "contacting  its  law 
enforcemeat  unit,  orally  or  in  writing" 
with  "disclosing  education  records  or 
informatic  n  from  education  records  to 
its  law  enl  orcement  unit." 

Discussion:  This  provision  was 
included  i  n  order  to  clarify  that  the 
Secretary '  vould  not  consider  an 
institution  "contacting"  its  own  law 
enforceme  nt  officials  regarding 
suspected  criminal  activity  to  involve 
necessaril;  r  the  disclosure  of 
informatic  n  from  an  education  record, 
which  the  institution  would  not  be 
permitted  to  do  under  FERPA  unless 
those  indi  /iduals  had  been  designated 
in  the  school's  FERPA  policy  as  "school 
officials"  with  legitimate  educational 
interest  in  accordance  with  34  CFR  99.6. 

Additionally,  as  referenced  in  the 
previous  comment,  FERPA  does  not 
permit  an;  r  party,  including  the 
institutior  's  own  law  enforcement  unit, 
that  has  n  ceived  information  from 
education  records  to  redisclose  that 
information  without  the  prior  consent  of 
the  parent  or  eligible  student  or  in 
accordanr  e  with  one  of  the  exceptions 
listed  under  34  CFR  99.31,  which 
includes  disclosure  in  compliance  with 
a  judicial  Drder  or  lawfully  issued 
subpoena. 

Change ;:  None. 

Comme  its:  A  commenter  from  a  large 
metropolitan  school  district  agreed  that 
exempUni  law  enforcement  imit  records 
from  the  definition  of  "education 
records"  promotes  cooperation  between 
local  police  agencies  and  IcKial 
educationjal  agencies  in  their  efforts  to 
reduce  violence  on  school  campuses.  He 
further  sti  led,  however,  that  to  regard 
discipline  ry  records  as  "education 


records,"  which  carmot  be  disclosed  to 
the  school  districrt's  owm  law 
enforcement  unit,  obstructs  a  law 
enforcement  imit  official's  ability  to 
maintain  a  safe  school  environment.  In 
contrast,  a  commeuter  from  a  State 
educational  agency,  who  agreed  with 
the  Secretary's  proposed  regulatory 
definition  of  "law  enforcement  unit," 
stated  that  the  proposed  change  would 
allow  schools  to  disclose  to  the  public 
records  created  and  maintained  by 
school  law  enforcement  imits.  He 
further  noted,  without  explanation,  that 
the  change  would  assist  public  schools 
in  working  with  local  law  enforcement 
authorities  and  other  agencies  to 
provide  the  best  education  for  students 
in  a  safe  environment  conducive  to 
learning. 

Discussion:  With  regard  to  the  first 
commenter's  concern  that  FERPA 
prevents  the  disclosure  of  information 
from  disciplinary  records  to  the  school 
district's  designated  law  enforcement 
unit,  as  discussed  in  the  previous 
comment  section,  FERPA  does  not 
prevent  such  a  disclosure  if  the  officials 
of  the  law  enforcement  unit  have  been 
designated  as  "school  officials"  with  a 
legitimate  educational  interest  under  the 
district's  student  records  policy,  as 
required  by  34  CFR  99.6.  However, 
FERPA  does  prohibit  an  educational 
agency  or  institution  from  disclosing 
information  from  education  records, 
including  information  from  disciplinary 
records,  to  an  outside,  governmental  law 
enforcement  authority,  except  in  certain 
circumstances  such  as  in  response  to  a 
judicial  order  or  lawfully  issued 
subpoena,  provided  notice  requirements 
of  §  99.31(a)(9)  have  been  met.  As 
previously  noted,  the  Secretary  does  not 
have  the  statutory  or  regulatory 
authority  to  permit  the  non-consensual 
disclosure  of  information  from 
education  records,  such  as  disciplinary 
records,  to  third  parties,  including 
governmental  law  enforcement 
authorities. 

Changes:  None. 

Comments:  A  few  commenters  noted 
that  students  who  are  victims  of  crime 
should  have  a  right  to  know  about  the 
progress  of  the  investigation  of  their 
cases.  In  contrast,  several  commenters 
suggested  that  information  regarding 
active  criminal  investigations  be 
protected  from  disclosure  until  the 
investigations  have  been  closed  or 
adjudicated. 

Discussion:  The  Secretary  has 
considered  these  comments  but  believes 
that  because  agencies  and  institutions 
are  permitted,  not  required,  by  FERPA 
to  publicly  disclose  information  from 
law  enforcement  imit  records,  schools 
should  develop  their  own  policies  with 


regard  to  if  and  when  they  will  disclose 
the  information. 
Changes:  None. 

Paperwork  Reduction  Act  of  1980 

These  proposed  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Assessment  of  Educational  Impact 

In  the  NPRMs.  the  Secretary  requested 
comments  on  whether  the  proposed 
regulations  would  require  transmission 
of  information  that  is  being  gathered  by 
or  is  available  from  any  other  agency  or 
authority  of  the  United  States. 

Based  on  the  response  to  the  NPRMs 
and  on  its  own  review,  the  Department 
has  determined  that  the  regulations  in 
this  document  do  not  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 

List  of  Subjects  in  34  CFR  Part  99 

Administrative  practice  and 
procedure.  Education,  Family 
educational  rights.  Privacy,  Parents, 
Reporting  and  recordkeeping 
requirements.  Students. 

Dated:  January  10, 1095 
Richard  W.  Riley, 
Secretary  of  Education. 
(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply.) 

The  Secretary  amends  Part  99  of  Title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  99— FAMILY  EDUCATIONAL 
RIGHTS  AND  PRIVACY 

1.  The  authority  citation  for  part  99 
continues  to  read  as  follows:  Authority: 
20  U.S.C.  1232g,  unless  othen\'ise 
noted. 

2.  Section  99.3  is  amended  by 
republishing  the  introductory  text  of 
paragraph  (b)  and  revising  paragraph 
(b)(2)  in  the  definition  of  "Education 
records"  and  by  adding  a  new  definition 
of  "Disciplinary  action  or  proceeding" 
in  alphabetical  order  to  read  as  follows: 

§  99.3    What  definitions  apply  to  ttiese 
regulations? 

***** 

Disciplinary  action  or  proceeding 
means  the  investigation,  adjudication, 
or  imposition  of  sancrtions  by  an 
educational  agency  or  institution  with 
respect  to  an  infraction  or  violation  of 
the  internal  rules  of  conduct  applicable 
to  students  of  the  agency  or  institution. 
***** 

Education  records  *  *  * 


(b)  The  term  does  not  include: 
***** 

(2)  Records  of  the  law  enforcement 
unit  of  an  educational  agency  or 
institution,  subject  to  the  provisions  of 
§99.8. 

***** 

3.  A  new  §99.8  is  added  to  subpart  A 
to  read  as  follows: 

§  99.8    What  provisions  apply  to  records  of 
a  iaw  enforcement  unit? 

(a)(1)  Law  enforcement  unit  means 
any  individual,  office,  department, 
division,  or  other  component  of  an 
educational  agency  or  institution,  such 
as  a  unit  of  commissioned  police 
officers  or  non-commissioned  security 
guards,  that  is  officially  authorized  or 
designated  bv  that  agency  or  institution 
to— 

(i)  Enforce  any  local.  State,  or  Federal 
law,  or  refer  to  appropriate  authorities  a 
matter  for  enforcement  of  any  local. 
State,  or  Federal  law  against  any 
individual  or  organization  other  than 
the  agency  or  institution  itself;  or 

(ii)  Maintain  the  physical  security  and 
safety  of  the  agency  or  institution. 


(2)  A  component  of  an  educational 
agency  or  institution  does  not  lose  its 
status  as  a  law  enforcement  unit  if  it 
also  performs  other,  non-law 
enforcement  functions  for  the  agency  or 
institution,  including  investigation  of 
incidents  or  conduct  that  constitutes  or 
leads  to  a  disciplinary  action  or 
proceedings  against  the  student. 

(b)(1)  Records  of  a  law  enforcement 
unit  means  those  records,  files, 
documents,  and  other  materials  that 
are — 

(i)  Created  by  a  law  enforcement  unit; 

(ii)  Created  for  a  law  enforcement 
purpose;  and 

(iii)  Maintained  by  the  law 
enforcement  unit. 

(2)  Records  of  a  law  enforcement  unit 
does  not  mean — 

(i)  Records  created  by  a  law 
enforcement  unit  for  a  law  enforcement 
purpose  that  are  maintained  by  a 
component  of  the  educational  agency  or 
institution  other  than  the  law 
enforcement  unit;  or 

(ii)  Records  created  and  maintained 
by  a  law  enforcement  unit  exclusively 
for  a  non-law  enforcement  purpose. 


such  as  a  disciplinary  action  or 
proceeding  conducted  by  the 
educational  agency  or  institution. 

(c)(1)  Nothing  in  the  Act  prohibits  an 
educational  agency  or  institution  from 
contacting  its  law  enforcement  unit, 
orally  or  in  writing,  for  the  purpose  of 
asking  that  unit  to  investigate  a  possible 
violation  of,  or  to  enforce,  any  local. 
State,  or  Federal  law. 

(2)  Edut:ation  records,  and  personally 
identifiable  information  contained  in 
education  records,  do  not  lose  their 
status  as  education  records  and  remain 
subject  to  the  Act,  including  the 
disclosure  provisions  of  §99.30,  while 
in  the  possession  of  the  law 
enforcement  unit. 

(d)  The  Act  neither  requires  nor 
prohibits  the  disclosure  by  an 
educational  agency  or  institution  of  its 
law  enforcement  unit  records. 

(Authority:  20  U.S.C.  1232g(a)(4)(B)(ii)) 

[FR  Doc.  95-1000  Filed  1-13-95:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  617 
RIN  1205-AB07 

Trade  Adjustment  Assistance  for 
Workers;  Amendment  of  Regulations 

AGENCY:  En  iployment  and  Training 
Administra  tion,  Labor. 
ACTION:  Pro  3osed  rule. 


SUMMARY: 
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he  Department  of  Labor 
amend  the  regulations  on 
(|justment  assistance  program 
The  proposal  would 
amendments  to  the  Trade 
made  by  Title  V  of  the 

Free  Trade  Agreement 
Act,  enacted  December 
would  provide  uniform 
and  State  agencies  in 
their  responsibilities  under 
The  proposed  rule  would 
in  firms  who  are 
f  om  employment  because  of 
nports  from  Mexico  or 
i  rticles  like  or  directly 
with  articles  produced  by 
firm  or  because  of  the  shift 
of  such  articles  to  Mexico 
It  would  also  impact  State 
serve  as  agents  of  the 
through  written 
with  the  Secretary  of  Labor, 
I  trade  adjustment  assistance 
impacted  workers, 
comments  on  this 
must  be  received  in  the 
on  or  before  March  20, 


Written  comments  may  be 
delivered  to  the  Office  of 
listment  Assistance, 
and  Training 
on,  200  Constitution 
,  Room  C-4318, 
DC  20210. 
com^ients  received  will  be 

public  inspection  during 

hours  in  Room  C-4318 
address. 


eiti 


NM' 


toi 


f..ri 


u!  mess 


INFORMATION  CONTACT: 
,  Program  Manager, 
Adjustment  Assistance, 
and  Training 
ion.  200  Constitution 
'.,  Washington,  DC  20210. 
(202)  219-5555.  (this  is  not 
umber).  Copies  of  this 
ijule  are  available  in 
formats  for  persons  with 
.  They  may  be  obtained  at  the 


office 

SUPPLEMEh  TARY  INFORMATION:  Pursuant 
to  Chapter  2  of  Title  II  of  the  Trade  Act 


of  1974,  when  a  petition  for  trade 
adjustment  assistance  (TAA)  is 
submitted  to  the  Department  of  Labor 
(the  Department)  by  a  group  of  workers 
or  its  authorized  representative,  a 
factfinding  investigation  is  conducted.  If 
the  findings  substantiate  that  the 
workers  of  a  firm  or  subdivision  of  a 
firm  have  been  adversely  affected  by 
import  competition,  a  certification  of 
eligibility  is  issued  by  the  Department 
stating  that  the  workers  are  eligible  to 
apply  for  TAA  benefits  and  services  at 
a  local  office  of  a  State  employment 
security  agency.  TAA  benefits  and 
services  include  training,  job  search 
allowances,  relocation  allowances,  trade 
readjustment  allowances  (TRA)  and 
other  reemployment  services. 

This  proposed  rule  would  implement 
amendments  to  Chapter  2,  Title  II,  of  the 
Trade  Act  made  by  Title  V— NAFTA 
Transitional  Adjustment  Assistance  and 
Other  Provisions — of  the  North 
American  Free  Trade  Agreement 
(NAFTA)  Implementation  Act  (Pub.  L. 
103-182).  The  amendments  in  Title  V 
made  a  significant  change  to  Chapter  2, 
Title  II,  by  adding  a  new  TAA  program 
for  workers  whose  employment  is 
adversely  affected  because  of  NAFTA. 
This  program  assists  workers  who  have 
been  adversely  affected  as  a  result  of 
increased  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
the  workers'  firm  or  because  of  the  shift 
in  production  of  articles  by  the  firm  to 
Mexico  or  Canada. 

The  Title  V  amendments:  (1)  Add  a 
new  Subchapter  D  in  Chapter  2,  Title  II, 
of  the  Trade  Act  entitled: 
"Establishment  of  a  Transitional 
Program";  (2)  set  out  separate  criteria  for 
certifying  a  worker  group  for  NAFTA 
transitional  adjustment  assistance 
(NAFTA-TAA);  (3)  institute  procedures 
for  filing  and  processing  NAFTA-TAA 
petitions  by  having  petitions  filed  with 
the  Governor  in  the  State  where  the 
workers'  firm  is  located;  (4)  establish 
time  frames  for  Governors  and  the 
Secretary  of  Labor  to  process  NAFTA- 
TAA  petitions;  (5)  provide  for  the 
review  of  a  petition  under  the  regular 
TAA  program  when  denied  certification 
under  the  NAFTA-TAA  group 
eligibility  requirements;  (6)  provide  that 
workers  covered  by  a  NAFTA-TAA 
certification  are  eligible,  with  specified 
exceptions,  for  benefits  and  services  in 
the  same  manner  and  to  the  same  extent 
as  workers  certified  under  the  regular 
TAA  program;  (7)  require  workers 
certified  for  NAFTA-TAA  to  be  enrolled 
in  training  within  a  prescribed  time 
period  to  qualify  for  TRA;  (8)  eliminate 
the  waiver  of  the  training  requirement 
as  a  condition  for  TRA  eligibility  for 


workers  certified  under  the  NAFT.A- 
TAA  program;  (9)  require  States  to 
provide  rapid  response  and  basic 
readjustment  services  to  workers  under 
Title  III  of  the  Job  Training  Partnership 
Act  (JTPA)  when  the  Governor 
preliminarily  finds  the  workers  to  be 
adversely  affected  by  increased  imports 
ft-om,  or  the  shift  of  production  to. 
Canada  or  Mexico;  (10)  provide  that  no 
worker  may  receive  assistance  relating 
to  a  separation  under  both  the  regular 
TAA  and  NAFTA-TAA  programs;  and 
(11)  make  other  conforming  changes. 

This  proposed  rule  relates  only  to 
those  provisions  of  Title  V  of  the 
NAFTA  Implementation  Act  affecting 
the  TAA  program.  Most  of  the 
provisions  of  Title  V  are  in  the  form  of 
amendments  to  Chapter  2  of  Title  II  of 
tlie  Trade  Act  of  1974.  While  some  of 
the  provisions  of  Title  V  are  not  in  the 
form  of  amendments  to  the  Trade  Act. 
they  nonetheless  must  be  given  effect  in 
implementing  the  NAFTA-T.^A 
program. 

While  the  NAFTA-TAA  program  is 
generally  similar  to  the  regular  TAA 
program,  it  does  differ  in  several  ways. 
Under  the  NAFTA-TAA  program. 
Governors  have  been  given  the  specific 
role  of  making  a  preliminary  finding  in 
response  to  all  petitions  filed  by  worker 
groups  of  firms  in  the  State.  State 
agencies  administering  the  TAA 
program  have  also  been  given  new 
program  responsibilities.  Workers  who 
have  been  certified  as  eligible  to  receive 
NAFTA-TAA  are  required  to  be 
enrolled  in  training  within  a  prescribed 
time  period  to  qualify  for  TRA 
payments.  Waiver  of  the  training 
requirement  as  a  condition  for  TRA 
eligibility,  which  is  now  available  to 
eligible  workers  in  the  regular  TAA 
program,  is  not  available  to  workers 
certified  for  NAFTA-TAA. 

Section  by  Section  Discussion 

Section  617.1     Scope 

Section  617.1  would  be  revised  to 
expand  the  scope  of  part  617  to  include 
the  NAFTA-TAA  program.  Since  there 
are  differences  between  the  original 
TAA  program  and  the  NAFTA-TAA 
program,  the  original  program  will  bo 
referred  to  as  the  "regular  TAA 
program"  in  subpart  H  and  in  several 
sections  of  the  regulations  revised  by 
this  rulemaking.  However,  all  the 
regulations  that  use  the  term  "TAA 
program"  in  part  617  would  not  be 
revised.  Therefore,  where  this  term  is 
used  in  subparts  A  through  G,  it  would 
ordinarily  apply  to  both  programs. 
Other  technical  changes  would  be  made 
to  this  section  to  better  reflect  the 
services  and  benefits  available  to 


adversely  affected  workers  undi;r  b<»th 
programs. 

Stjction  617.2     Purpose 

The  purpaso  section  would  be  revised 
by  adding  that  an  objective  of  the  trade 
adjustment  assistance  program  is  to 
assist  workers  separated  from 
employment  because  of  increased 
imports  from  Mexico  or  Canada  or  by  a 
shift  in  production  by  the  workers"  firm 
to  Mexico  or  Canada.  The  revised 
provision  would  make  specific  reference 
to  the  new  NAFTA-TAA  program. 

Section  617.3     Definitions 

The  definitions  in  paragraphs  (j)(l) 
Certification,  (nun)  Trade  adjustment 
assistance  (TAA)  and  (nn)  Trade 
readjustment  allowance  (TRA)  of 
*}  617.3  would  be  revised  to  bring  them 
in  accord  with  tfie  provisions  of 
proposed  subpart  H  governing  the 
NAFTA-TAA  program. 

The  definition  for  Certification  would 
i)«  revised  by  removing  the  clause 
"under  section  223"  and  thereby 
expanding  the  scope  to  include  all 
certifications  issued  under  the  Act. 
including  those  related  to  the  NAFTA- 
TAA  program.  The  revised  definition 
would  state  that  Certification  means  a 
certification  of  eligibility  to  apply  for 
TAA  issued  under  the  Act  with  respec  t 
to  a  specified  group  of  workers  of  a  firm 
or  appropriate  subdivision  of  a  firm. 

The  definition  for  Trade  adjustment 
assistance  (TAA)  would  be  revised  to 
include  references  to  both  the  regular 
TAA  program  and  the  NAFTA-TAA 
program.  The  revised  definition  would 
state  that  Trade  adjustment  assistancf 
(TAA)  means  the  services  and 
allowances  provided  for  achieving 
reemployment  of  adversely  affected 
workers  under  both  the  regular  TA.A 
and  NAFTA-TAA  programs,  including 
TRA.  training,  job  search  allowances, 
relocation  allowances,  and  other 
reemployment  services. 

The  present  definition  for  Trade 
readjustment  allowance  (TRA)  would  tic 
revised  by  removing  the  clause  "under 
subpart  B."  thereby  ex])anding  the 
definition  to  include  TRA  payable  to  all 
eligible  workers  under  part  617, 
inclu<liiig  those  under  the  N.\FTA-TAA 
program.  The  revi.sed  definition  would 
state  that  Trade  readjustment  allowance 
(TRA)  means  a  weekly  allowance 
payable  to  an  adversely  affected  worker 
with  respect  to  such  worker's 
unenjployment  under  part  617. 

Section  61 7.4    Benefit  Information  to 
Workers 

This  section  would  be  amended  to 
require  .State  agencies  to  ensure  that 
their  staffs  are  familiar  with  the 


N'AFT.\-TAA  and  the  regular  TAA 
programs,  and  the  procedures  for  filing 
petitions  under  each  program. 
According  to  existing  §  617.4.  the  staff 
must  inform  workers  applying  for 
(■mployment  services  and 
unemployment  insurance  benefits  about 
the  regular  TAA  program.  Paragraph  (a) 
of  §  HI  7.4  would  be  revised  by  deleting 
specific  references  to  subparts  B  through 
E  and  section  223  of  the  Act.  to  make 
it  applicable  to  certifications  of 
eligibility  for  the  NAFTA-TAA  as  well 
as  the  regular  TAA  program. 

F'or  the  same  reasons,  paragraph  (c)  of 
*}617.4  would  be  revised  by  deleting  the 
refen.-nce  to  section  223  of  the  Act; 
paragraph  (i)  of  §  617.4(d)(1)  would  be 
revised  by  deleting  the  reference  to 
subparts  B  through  E  and  section  223  of 
the  Act;  and  paragraphs  (1),(2),  and  (3) 
of  ijfil 7.4(e)  would  be  revised  liy 
deleting  any  references  to  subpart  fJ  and 
sec  t ion  221  of  the  Act.  Further, 
paragraph  (e)(3)  would  be  revised  to 
clarify  the  references  to  time  periods  fur 
enrollment  in  training  in  order  to 
qiialify  for  TRA  under  either  lAA 
program. 

Sf-ction  617.1V    Application  for  TRA 

Paragraph  (b)  of  §617.10,  would  be 
(iivided  into  two  subparagraphs.  The 
p.'esent  paragraph  (b)  concerning  timing 
of  applications  under  the  regular  TAA 
program  would  be  retained  as  paragraph 
(1)  of  <»  61 7  10(1))  and  would  specifically 
state  that  it  applies  only  to  applicaticms 
for  TR.A  under  the  regular  T\.\ 
program. 

I'aragraph  (bH2).  concerning  the 
timing  of  applications  under  the 
NArr.-\-TAA  program,  would  st.ite  that 
for  purposes  of  the  N.•\^TA-TA.^ 
program,  eligibility  forTR.\  is 
conditional  upon  enrollmeul  in  .iti 
approved  training  program  as  required 
by  S  61 7. 78(b)  The  requirements  of  this 
provi.sion  are  e.xplained  in  the 
discussion  of  ij  61 7.78  later  in  this  pre- 
amble. The  good  f:ause  provision  in 
paragraph  (b)(1)  would  not  be  repeatftd 
in  this  paragraph  because  the  .Act 
provides  for sptuific  time  fwriods  for 
enrollment  in  training  that  must  be  met 
ill  order  to  qualify  for  TRA 

Subpart  H— NAFTA  Tran.sitiunal 
Adjustment  Assistance 

Subpart  H.  entitled  NAFTA 
Trunsitional  Adjustment  Assistance, 
would  be  added  to  part  617.  This 
subpart  would  include  the  niles  for 
implementing  the  NAFTA-TAA 
program.  Subpart  H  would  contain 
provisions  that  address  the  certification 
process,  eligibility  for  program  benefits 
and  services,  and  other  administrative 


provisions  related  to  the  NAFT.^-TAA 
program 

Svction  617.70  [M;finitions 

This  section  would  include  the 
definitions  applicable  to  the  Govern(»r*>* 
responsibilities  for  factfinding  and 
making  a  preliminary  finding  in 
response  to  petitions  for  certification  of 
eligibility  under  the  NAFTA-TAA 
program  and  for  administering  this 
program.  The  proposed  definitions  art- 
arranged  in  alphabetical  order  and. 
although  primarily  used  in  subpart  H. 
are  applicable  to  all  of  part  617 
The  proposed  definitions  for 
.Appropriate  subdivision,  Finn, 
Increased  imports.  Like  or  directly 
competitive,  and  Significant  nunibcr  or 
proporticm  of  workers,  are  the  same  as 
the  definitions  of  those  terms  in  29  CFR 
90.2  which  address  the  Department  s 
processing  of  petitions  under  iJie  roguiar 
TAA  program.  Therefore,  they  a<-i-  not 
discussttd  further  in  this  preamble.  Use 
of  these  terms  would  provide 
consistency  in  their  application  in  both 
the  regular  TAA  and  the  .NAFTA-TA.A 
programs. 

The  definition  of  Contributed 
nnportantly  is  taken  from  paragraph  (21 
of  section  250(a)  of  the  Trade  ,\ct.  This 
is  the  same  definition  in  section 
222(b)(1)  of  tne  Trade  Act  for  the  mgular 
T.AA  program.  It  also  is  identical  with- 
29  CFR  90.16(b)(3)  regardmg 
determinations  and  certifications  of 
eligibility  to  apply  for  adjustment 
assistance  under  the  regular  T,\A 
program. 

The  term  Covernor  wouiii  In-  <iefjned 
js  th(?  thief  elecled  e.xeculive  branch 
official  of  the  .States  of  the  United 
Slates,  the  District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico  This 
definition  idi-nlifit-s  the  official 
responsible  for  receiving  and  making  a 
preliminary  finding  upon  petitions  in 
all  the  jurisdictions  within  the  NWFTA- 
TAA  program.     ' 

Thtr  (lefiiiiiions  of  ;V/lrT/l-  M.-l  and 
refiular  TAA  programs  are  in(  luded  in 
f)rder.to  diffenmtiafe  belwei-n  the 
special  TA.A  program  for  N.AITA- 
dffected  workers  in  subpart  H  and  th«r 
regular  TAA  program 

.A  definition  for  the  Office  of  Trade 
.Adiustment  .'\ssi.'itance  (OTA.\)  is 
included  in  the  proposal  to  identify  the 
organization  within  the  Department  of 
Labor  responsible  for  the  adnunistration 
of  the  trade  adjustment  assistance 
programs  for  workers.  This  is  the  office 
that  State  officials  work  with  in  order  to 
administer  the  NAFTA-T.A.A  program. 
The  delegation  to  OTAA  to  act  on  btthalf 
of  the  Secretary  is  d«Tived  from 
Secretar>''s  Order  No  3-81  (4f>  FR 
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ch  was  issued  on  June  1. 


7.71     Group  Eligibility 


>h  (a)  of  this  section  would  set 
J  roup  eligibility  requirements 
worijer  group  to  be  certified  under 
-TAA  program.  This  section 
ially  identical  to  paragraph 
250  of  the  Trade  Act.  It 
prdvide  that  a  group  of  workers 
workers  in  any  agricultural 
subdivision)  will  be  certified  as 
apply  for  adjustment 
under  the  NAFTA-TAA 
the  Secretary  determines  that 
number  or  proportion  of 
workfi's  have  become  totally  or 

^parated,  or  are  threatened  to 
Uy  or  partially  separated  as 
increased  imports  from,  or  a 
production  to,  Mexico  or 


for  the  worker  group  to  be 
certification,  the 
on  of  the  petition  must 
that;  (1)  The  sales  or 
.  or  both,  of  such  firm  or 
have  decreased  absolutely; 
from  Mexico  or  Canada  of 
le  or  directly  competitive  with 
p  oduced  by  such  firm  or 
isii  m  have  increased;  and  (3)  the 
iti  imports  contributed 
ly  to  the  workers'  separation 
separation  and  to  the  decline 
production  of  such  firm  or 


ivelv.  workers  may  be 
1  inder  the  NAFTA-TAA 
hen  it  can  be  substantiated 
dition  to  worker  separations, 
been  a  shift  in  production  by 
'  firm  or  appropriate 
to  Mexico  or  Canada  of 
or  directly  competitive  with 
are  produced  by  the  firm  or 
subdivision.  The  article 
been  formerly  produced  by  a 
firm  or  appropriate 
of  the  firm  and  now  be 


a( 


or  ters 
isim 


I  te 


produced  in  Mexico  or  Canada.  A  shift 
in  production  may  occur  either  by  the 
firm  or  subdivision  moving  production 
of  the  article  to  Mexico  or  Canada,  or 
the  U.S.  located  firm  contracting  or 
licensing  for  production  of  an  article 
with  a  firm  located  in  Mexico  or 
Canada. 

These  provisions  are  generally  similar 
to  the  group  eligibility  provisions  used 
in  the  regular  TAA  program  except  that 
they  focus  on  imports  from  Mexico  or 
Canada.  A  significant  variation  is  the 
provision  for  certification  of  a  worker 
group  when  the  firm  shifts  production 
to  Mexico  or  Canada,  a  factor  not 
relevant  in  the  regular  TAA  program. 

Paragraph  (b)  would  state  that 
workers  of  a  firm  or  subdivision  of  the 
firm  that  provide  a  service  rather  than 
produce  an  article  would  not  qualify  for 
NAFTA-TAA.  This  limitation  is 
consistent  with  the  regulcu^  TAA 
program.  This  provision  is  based  on  the 
requirement  in  the  Trade  Act  that 
eligibility  must  be  based  on  increased 
imports  or  shifts  in  production  of  like  or 
directly  competitive  "articles." 

It  is  the  Department's  policy  that 
workers  of  a  firm  that  manufactures  and 
supplies  component  parts  to  a  separate 
firm,  in  which  the  workers  of  such  firm 
have  been  certified  under  the  NAFTA- 
TAA  program,  may  only  be  covered  by 
a  certification  of  eligibility  if  the 
workers  producing  the  component  parts 
independently  meet  the  eligibility 
criteria  for  certification.  This  is  also 
consistent  with  the  certification 
provisions  of  the  regular  TAA  program. 
However,  workers  who  were  employed 
by  such  firms  may  be  eligible  for 
reemployment  services  and  assistance 
under  Title  III  of  the  Job  Training 
Partnership  Act  (JTPA). 

Section  617.72    Filing  Petitions 

This  proposed  section  sets  out 
provisions  for  filing  a  NAFTA-TAA 
petition.  Paragraph  (a)  would  require 
that  a  petition  be  filed  with  the 
Governor  of  the  State  in  which  the 
manufacturing  facility  is  located.  It 
would  also  require  that  the  petition  be 
filed  by  a  group  of  three  or  more 
workers  of  a  firm  (including  any 
agricultural  firm  or  subdivision  of  an 
agriculture  firm)  or  by  an  official  of  a 
certified  or  recognized  union  or  by  any 
other  duly  authorized  representative  of 
the  workers.  An  official  of  the  firm  from 
which  the  adversely  affected  workers 
were  separated  or  are  threatened  to  be 
separated  may  serve  as  the  duly 
authorized  representative  for  the 
purpose  of  filing  a  petition,  as  may  a 
community-based  organization. 

This  provision  would  also  provide 
that  Form  ETA-9042,  OMB  Control 


number  1205-0338,  Petition  for  NAFTA 
Transitional  Adjustment  Assistance,  be 
used  by  workers  or  their  authorized 
representative  to  petition  under  the 
NAFTA-TAA  program.  The  form 
number  is  included  to  ensure  that 
workers  submit  the  correct  form  to  the 
Governor. 

Paragraph  (b)  would  require  States  to 
make  copies  of  the  NAFTA-TAA 
petition  form  available  in  every  local 
employment  service  and  unemployment 
insurance  office.  Petition  forms  would 
also  be  made  available  at  offices  of 
cooperating  agencies.  Such  agencies 
could  include  JTPA  program  offices,  but 
this  could  vary  depending  on  the  State. 

For  purposes  of  clarification,  it  should 
be  noted  that,  pursuant  to  29  CFR       ^ 
90.11(c),  worker  petitions  under  the 
regular  TAA  program  will  continue  to 
be  submitted  on  Form  ETA-8560, 
Petition  for  Trade  Adjustment 
Assistance,  directly  to  the  Department's 
Office  of  Trade  Adjustment  Assistance, 
at  the  address  on  the  reverse  side  of  the 
form. 

Section  617.73    Finding  and  Assistance 

This  proposed  section  addresses  the 
role  of  the  Governor,  the  procedures  to 
be  used  by  the  State  in  processing 
petitions  under  the  NAFTA-TAA 
program,  and  the  time  frame  for  issuing 
a  preliminary  finding  in  response  to 
petitions. 

Paragraph  (a)  would  set  out  the 
procedures  and  actions  that  must  be 
taken  by  the  Governor  within  10  days. 
This  10-day  requirement  is  derived  from 
section  256(b)(2)(B)  of  the  Act.  Various 
provisions  would  set  out  the  Governor's 
role,  as  well  as  the  time  frames  for 
processing  NAFTA-TAA  petitions. 
Because  of  these  time  frames,  specific 
processing  procedures  have  been 
incorporated  into  the  proposal.  One 
provision  would  require  the  Governor  to 
initiate  factfinding  in  response  to  each 
petition. 

Also  included  would  be  provisions 
that  address  the  information  to  be 
obtained  from  the  company  official 
identified  on  the  petition  as  the  contact 
person.  Accuracy  in  identifying  the 
articles  produced  by  the  firm  is  critical 
in  determining  whether  imports  of  like 
or  directly  competitive  articles  have 
increased. 

Paragraph  (a)  would  also  include 
requirements  for  transmitting  data 
request  forms,  notifying  the  State 
employment  security  agency  and  other 
cooperating  agencies  that  a  NAFTA- 
TAA  petition  has  been  received  and  that 
factfinding  on  a  petition  is  underway, 
and  transmitting  to  the  OTAA  the  face 
page  of  the  petition  form  with  any 
changes  obtained  from  the  company 


official.  Receipt  of  the  face  sheet  by 
OTAA  would  serve  as  notification  to  the 
Secretary  that  the  Governor  has  received 
a  petition  and  that  factfinding  has  been 
initiated.  Data  on  imports  from  Canada 
and  Mexico  would  be  prepared  by 
OTAA  and  furnished  to  the  State'  The 
import  data  provided  by  OTAA  would 
be  required  to  be  made  part  of  the  case 
file  and  used  by  the  State  when  making 
a  preliminary  finding.  When  a  petition 
indicates  that  the  workers'  firm  shifted 
production  to  Mexico  or  Canada,  data 
on  imports  would  be  furnished  to  the 
State  by  OTAA  only  upon  the  receipt  of 
further  information  from  the  State  that 
worker  separations  because  of  a  shift  in 
production  by  the  workers'  firm  could 
not  be  substantiated. 

The  proposal  would  also  require  the 
State  to  contact  the  company  official  to 
urge  completion  and  transmittal  of  the 
data  package  if  it  has  not  been  received 
Further,  if  the  company  official  fails  to 
cooperate,  the  State  has  the  authority  to 
inform  the  company  of  the  subpoena 
authority  provided  in  §617.53. 
However,  company  cooperation  is  the 
best  approach  for  obtaining  the 
requested  information.  The  State's  goal 
should  be  to  facilitate  receipt  of  the  data 
while  avoiding  subpoena  procedures 
which  can  result  in  lengthv  legal 
negotiations  and  even  court 
proceedings.  It  is  expected  that  a  State 
will  confer  with  OTAA  when  subpoena 
procedures  are  being  considered. 

Finally,  paragraph  (a)  would  require  a 
preliminary  finding  of  whether  the 
group  eligibility  requirements  of 
proposed  §617.71  have  been  met.  In 
making  this  preliminary  finding,  the 
Governor  will  not  apply  the 
"contributed  importantly"  test  in 
paragraph(iii)of§  617. 71(a)(1).  This 
provision  is  derived  from  Section 
250(a)(l)(A)(iii)  of  the  Trade  Act,  The 
completed  petition  package,  with  the 
preliminary  finding,  would  then  be 
transmitted  to  OTAA.  This  petition 
package  would  be  required  to  include 
the  petition  face  sheet,  data  packet 
(including  the  customer  list),  and  the 
reasons  for  the  preliminary  finding. 
Further,  petitioners  would  be  required 
to  be  notified  of  the  preliminary-  finding 
and  that  the  petition  package  was 
submitted  to  the  Department  for  review 
and  final  determination. 

When  tlie  actions  required  bv 
paragraph  (a)  are  not  completed  within 
10  days,  paragraph  (b)  would  require 
that  every  possible  action  be  taken  to 
complete  them  as  soon  thereafter  as 
possible.  This  would  help  to  assure  that 
complete  petition  packages  are 
submitted  to  the  Department  so  that 
OTA.A  can  promptly  render  a  final 
decision. 


Paragraph  (c)  is  derived  from  section 
250(b)(2)(C)  of  the  Trade  Act.  When  the 
Governor  makes  an  affirmative 
preliminary  finding  that  the 
employment  of  workers  at  a  directly 
affected  firm  has  been  adversely  affected 
by  increased  imports  from,  or 
production  shift  to,  Canada  or  Me.xico. 
the  Governor  must  ensure,  pursuant  to 
20  CFR  631. 3(j),  that  rapid  response  and 
basic  readjustment  services  authorized 
under  Title  III  of  the  JTP.A  are  made 
available  to  the  workers.  This 
requirement  was  recently  added  to  20 
CFR  part  631  (59  FR  45811.  45858) 

Section  617  74     OTAA  Procedures  for 
Review  of  Petitions 

This  section  would  set  out  the 
procedures  and  actions  to  be  taken  bv 
the  OTAA  to  facilitate  the  Governor's 
responsibilities  pursuant  to  proposed 
§617  73 

Paragraphs  (a)  and  (b)  would  require 
OTA.'\.  yvhen  notified  by  a  Governor  of 
a  petition  for  certification  under  the 
NAFTA-TAA  program,  to  review  the 
NAFTA-T.AA  Management  Information 
System  established  in  OTAA  to  ensure 
that  a  duplicate  petition  does  not  exist. 
A  case  number  would  be  assigned  to  the 
petition  and  entered  into  the  N.M-TA- 
TAA  Management  Information  System. 
The  case  number  would  be  used  to  track 
progress  in  processing  the  petition  bv 
both  the  Governor  and  the  Department 
The  case  number  would  also  be  used  in 
the  final  determination  made  bv  the 
Secretary  on  the  petition.  When  a 
certification  of  eligibility  is  issued  to  a 
yvorker  group  in  response  to  a  petition, 
the  case  number  is  used  by  the  State  to 
report  all  program  services  and  benefits 
provided  to  certified  workers  during  the 
life  of  the  NAFTA-TAA  program 
certification. 

The  OTA.\  would  also  initiate  the 
Department's  responsibilities  yvith 
regard  to  the  petition  when  the  case 
number  is  assigned.  Paragraph  (c)  yvould 
require  that  OT.\.-\  publish  a  notice  in 
the  Federal  Register.  This  notice  yvould 
indicate  that  a  petition  has  been 
received  from  a  Governor  and  that 
factfinding  has  been  initiated  in 
response  to  the  petition. 

Paragraph  (d)  would  require  that 
OTAA  notify  the  appropriate  regional 
office  and  State  agency  of  the  case 
number  assigned  to  the  petition 
received  from  a  Governor  and  that 
factfinding  has  been  initiated. 

Paragraphs  (e)  and  (f)  would  require 
OTAA  to  analyze,  in  a  timely  fashion, 
U.S.  import  data  regarding  the  article(s) 
produced  by  the  petitioning  workers' 
firm  and  to  FAX  information  to  the 
appropriate  State  agency  regarding 
imports  of  such  article(s)  from  Mexico 


and  Canada,  if  such  import  data  are 
relevant  to  the  determination.  Where 
there  is  a  shift  in  production,  import 
data  yvould  not  be  relevant  when  the 
Governor  makes  a  preliminary  finding 
on  the  petition. 

Paragraph  (g)  would  require  OT.\A  to 
provide  advice  and  guidance  to  State 
agencies  on  all  aspects  of  their 
responsibilities  for  factfinding  and  for 
issuing  preliminary  findings  in  response 
to  NAFTA-TA.A  petitions. 

Section  61 7  75     Determinations  bv 
Secretary  on  Petitions 

Paragraph  (a)  yvould  set  out  the 
procedures  and  actions  that  must  be 
taken  by  OTAA.  on  behalf  of  the 
Secretary,  within  30  days  after  receiving 
the  completed  petition  package  from  the 
Governor  The  30-day  requirement  is 
derived  from  paragraph  (1)  of  section 
250(c)  of  the  Trade  Act, 

The  proposal  yvould  require  OT.'X.A  to 
review  the  governor's  preliminary 
finding  and  to  take  other  actions 
necessary  to  determine  yvhether  or  not 
the  petition  meets  the  group  eligibility 
requirements  for  certification  in 
§617  71(a),  To  confirm  the  Governor's 
preliminary  finding,  OTAA  yvould  be 
required  to  apply  the  group  eligibility 
requirements  in  paragraphs  (a)  and  (b) 
of  §617  71.  including  the  "contributed 
importantly"  criterion,  as  appropriate 
The  customer  list  obtained  bv  the 
Governor  from  the  worker's  firm  would 
be  used  when  applying  the  "contributed 
importantly"  criterion. 

Paragraph  (a)  yvould  also  require 
OT.\A  to  issue  either  a  certification  ot 
eligibility  to  workers  to  apply  fur 
benefits  under  the  NAFTA-tA.\ 
program  at  a  local  office  of  the  State 
employment  security  agency  or  to  issue 
a  denial  of  the  certification. 

Paragraph  (b)  yvould  require  OT.X.A  to 
notify  the  appropriate  regional  office 
and  State  of  the  Secretary  s 
determination  to  grant  or  deny  a 
certification  of  eligibility,  and  to  publish 
the  determination  in  the  Federal 
Register 

Paragraph  (c)  yvould  provide  that 
when  the  Secretary  issues  a  negative 
determination  regarding  a  petition 
under  the  N.\FT.'\-T.'\A  program 
because  the  yvorkers"  firm  pro\  ides  a 
service  rather  than  produces  an  article. 
as  provided  in  §617  71(b).  a  factfinding 
investigation  to  determine  eligibility  to 
apply  for  benefits  under  the  regular 
TAA  program,  pursuant  to  §617  76(a). 
yvould  not  be  conducted.  The  negative 
determination  issued  by  the  Secretary  in 
such  instances  yvould  indicate  that  a 
denial  is  also  issued  pursuant  to  29  CFR 
90, 16(f)  since  the  requirement  that  the 
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Paragrbph  (a)  would  require  the 
Department  to  complete  a  factfinding 
ion  and  issue  a  determination 
whHher  or  not  a  certification  could 
under  the  regular  TAA 
As  explained  in  the  previous 
m  exception  to  this 
requiren  lent  would  be  provided  for  in 
where  the  workers'  firm 
a  service  rather  than  produces 
.  The  60-day  period  for  issuing 
detemlination  under  subchapter  A  of 
would  begin  on  the  date  of  the 
certification  under  the 
TAA  program. 

Faragiaph  (b)  would  provide  that  any 
aggrieved  by  a  decision  of  the 
on  a  petition  will  be  afforded 
rights  for  administrative 
reconsideration  by  the  Department  and 
for  judi(  ial  review  by  the  U  S.  Court  of 
International  Trade  as  provided  to 
pursuant  to  the  applicable 
provisidns  of  29  CFR  90.18  and  19. 


Section  617.77    Comprehensive 
Assistance 

This  section  would  require  that, 
except  as  provided  in  §617.78,  workers 
covered  by  a  certification  under  the 
NAFTA-TAA  program  will  be  provided 
reemployment  and  other  program 
services  and  benefits  in  the  same 
manner  and  to  the  same  extent  as 
workers  covered  by  a  certification  under 
the  regular  TAA  program.  These 
services  and  benefits  include 
employment  services,  training,  job 
search  allowances,  relocation 
allowances  and  TRA  payments.  This 
provision  is  consistent  with  section 
250(e)  of  the  Trade  Act  and  would 
assure  uniformity  of  services  and 
benefits  to  all  workers,  unless  otherwise 
set  out  in  proposed  §  617  78. 

Section  617.78    TRA  Eligibility 

This  section  would  set  out  provisions 
related  to  eligibility  for  TRA  applicable 
to  workers  who  are  certified  under  the 
NAFTA-TAA  program.  The  conditions 
for  qualifying  for  TRA  are  substantially 
different  for  the  NAFTA-TAA  program 
than  for  the  regular  TAA  program. 
These  differences  would  be  addressed 
by  this  section.  Rules  related  to 
eligibility  for  TRA  not  addressed  by  this 
section  would  be  the  same  as  under  the 
regular  TAA  program. 

Paragraph  (a)  would  provide  that  the 
eligibility  rules  for  the  regular  TAA 
program  set  forth  in  subpart  B  of  part 
617  apply  except  as  those  rules  are 
modified  by  the  section. 

Paragraph  (b)  would  require  that  a 
worker  be  enrolled  in  a  training  program 
approved  under  §671. 22(a)  within  one 
of  two  prescribed  time  periods:  First,  by 
the  later  of  the  last  day  of  the  16th  week 
of  the  worker's  first  benefit  period,  as 
defined  in  §617.3(r)  which  pertains  to 
the  unemployment  compensation 
benefit  period;  or  second,  by  the  later  of 
the  last  day  of  the  6th  week  after  the 
week  in  which  the  Secretary  issues  a 
certification  of  eligibility  covering  such 
worker.  These  time  periods  are  set  forth 
in  accordance  with  paragraph  (B)  of 
section  250(d)(3)  of  the  Trade  Act. 

Paragraph  (c)  would  set  out 
provisions  for  counting  the  weeks  in  the 
16-week  period  in  the  first 
unemployment  compensation  (UC) 
benefit  period  and  would  explain  when 
a  worker  is  considered  to  be  enrolled  in 
training.  Paragraph  (c)(1)  would  provide 
that  the  16-week  period  begins  with  the 
effective  date  of  the  UC  claim  and  ends 
with  the  last  day  of  the  16th  week 
thereafter  and  includes  weeks  of  waiting 
period  credit,  weeks  of  disqualification, 
weeks  of  employment,  and  weeks  of 
unemployment. 


With  respect  to  the  16- week 
enrollment  deadline  the  statute  refers  to 
the  "initial  unemployment 
compensation  period."  In  order  to  give 
effect  to  the  word  "initial,"  the 
proposed  rule  refers  to  the  term  "first 
benefit  period,"  as  defined  at  20  CFR 
617. 3(r).  "First  benefit  period"  means 
the  benefit  period  established  after  the 
individual's  first  qualifying  separation 
or,  if  the  first  qualifying  separation 
occurs  within  an  already  established 
benefit  period,  the  benefit  period  in 
which  such  separation  occurs. 

The  Department  recognizes  that  there 
will  be  situations  in  which  workers  do 
not  qualify  for  TRA  because  they  were 
unable  to  enroll  in  a  training  program 
within  the  statutory  time  periods.  Often 
workers  experience  periods  of 
intermittent  unemployment  after  an 
initial  UC  benefit  period  has  been 
established  and  therefore  will  not  enroll 
in  approved  training  before  the  last  day 
of  the  16th  week  of  the  worker's  first 
benefit  period.  Such  workers  may  also 
be  separated  from  employment  after  the 
last  day  of  the  6th  week  in  which  the 
certification  is  issued  and  similarly 
delay  enrollment  in  approved  training. 
In  situations  where  both  time  periods 
are  missed,  workers  should  be  advised 
to  file  a  new  petition  under  the  regular 
TAA  program  since  the  time  periods  for 
enrolling  in  training  and  qualifying  for 
TRA  differ  from  the  NAFTA-TAA 
program.  However,  if  the  NAFTA-T-\A 
certification  is  based  on  a  shif^  in 
production,  a  petition  for  regular  TA.A 
may  not  necessarily  result  in  a 
certification. 

Paragraph  (c)(2)  would  provide  that  a 
worker  is  considered  to  be  enrolled  in 
a  training  program  when  the  worker's 
application  for  training  is  approved  by 
the  State  agency  and  the  training 
institution  or  the  worker  has  furnished 
written  documentation  to  the  State 
agency  that  the  worker  has  been 
accepted  in  approved  training  which 
will  begin  within  30  days.  The  worker 
would  begin  to  collect  TRA  when  the 
conditions  for  enrollment  in  training 
have  been  satisfied  and  the  worker  has 
exhausted  UC  eligibility,  or  would  have 
exhausted  UC  eligibility  if  the  worker 
had  applied  for  UC. 

Paragraph  (d)  would  set  out 
provisions  that  address  extenuating 
circumstances  under  which  a  worker 
may  be  allowed  an  additional  30-day 
period  to  enroll  in  training  in  order  to 
qualify  for  TRA.  The  provision  would 
allow  the  State  to  extend  the  time  for 
enrollment  in  training  for  a  period  not 
to  exceed  30  days,  for  justifiable  cause, 
if,  due  to  circumstances  beyond  the 
worker's  control,  the  worker  is  unable  to 
enroll  in  training  for  reasons  such  as.  a 


program  is  abruptly  canceled;  the  first 
available  enrollment  date  is  past  the 
deadline;  injury  or  illness  adversely 
affects  the  ability  of  the  worker  to  enroll 
in  training;  or  intermittent  employment 
prevents  the  worker  from  enrolling  in 
training.  When  the  additional  30  days 
expire,  it  would  not  be  possible  for  a 
worker  to  qualify  for  TRA. 

Workers  who  are  certified  as  eligible 
for  TAA,  but  who  are  not  eligible  for 
UC,  do  not  meet  the  tenure  requirement 
for  TRA,  or  do  not  meet  the  time 
requirements  for  enrollment  in  training 
in  order  to  qualify  for  TRA,  may  be 
eligible  for  income  support  and  other 
services  under  the  JTPA  Title  III 
program.  State  agency  staff  should 
inform  workers  in  these  situations  of  the 
eligibility  requirements  for  JTPA  Title 
III  income  support  and  assist  them  in 
applying  for  such  income  support. 

Paragraph  (e)  would  require  that  in 
order  for  a  worker  to  collect  basic  TRA 
pursuant  to  this  section,  the  worker 
must  continue  to  participate  in  or 
complete  the  approved  training 
program. 

Paragraph  (f)  would  include  the 
statutory  requirement  that  no  waiver  of 
the  training  requirement  may  be 
authorized  for  workers  certified  under 
the  NAFTA-TAA  program.  This 
provision,  applicable  only  to  the 
NAFTA-TAA  program,  is  derived  from 
paragraph  (A)  in  section  250(d)(3)  of  the 
Trade  Act. 

Paragraph  (g)  would  provide  that  in 
order  to  assist  a  worker  to  complete  an 
approved  training  program,  TRA 
payments  may  be  made  for  up  to  an 
additional  26  weeks  pursuant  to 
§  617.15(b)(1).  Since  there  are  separate 
time  periods  for  enrollment  in  training 
in  order  to  qualify  for  TRA  under  the 
NAFTA-TAA  program,  the  210-day 
requirement  in  §  617.15(b)(2)  would  not 
apply. 

Paragraph  (h)  would  require  the  State 
agency  to  apply  the  break  in  training 
provisions  in  §  617.15(d).  These 
provisions  authorize  the  payment  of 
TRA  during  certain  breaks  in  training. 

The  provisions  of  paragraphs  (f) 
through  (h)  would  assure  consistency  in 
application  of  TRA  payments  to  eligible 
workers  under  both  programs. 

Section  617.79    Nonduplication  of 
Assistance 

This  section  would  set  out  provisions 
to  ensure  that  workers  of  a  firm  who 
have  been  certified  as  eligible  for 
services  and  benefits  under  both  the 
NAFTA-TAA  and  regular  TAA 
programs  do  not  receive  duplicate 
benefits.  These  provisions  are  derived 
from  section  249A  of  the  Trade  Act 


which  addresses  nonduplication  of 
assistance. 

Paragraph  (a)  would  provide  that  a 
worker  may  not  receive  duplicate 
assistance  relating  to  a  separation 
pursuant  to  certifications  under  both  the 
regular  TAA  and  the  NAFTA-TAA 
programs. 

Paragraph  (b)  would  provide  that 
when  a  worker  is  covered  under 
certifications  for  both  NAFTA-TAA  and 
regular  TAA.  based  upon  a  single 
separation,  the  worker  must  make  a  one- 
time election  under  which  certification 
to  receive  benefits.  It  would  also 
provide  that  once  a  decision  is  made  by 
the  worker,  that  decision  may  not  be 
changed.  Further,  the  provision  would 
state  that  if  a  worker  begins  receiving 
benefits  under  either  certification,  the 
commencement  of  such  benefits  would 
constitute  an  election.  This  requirement 
would  assure  compliance  with  the 
statutory  prohibition  of  receiving 
assistance  under  both  programs. 

Paragraph  (c)  would  provide  that  if  a 
worker  has  a  subsequent  separation 
covered  by  the  same  two  certifications, 
the  election  made  pursuant  to  paragraph 
(b)  also  applies  to  any  subsequent 
separations.  This  provision  is  necessary 
so  that  a  worker  electing  benefits  under 
paragraph  (b)  would  not  qualify  for  a 
duplicate  round  of  benefits  because  of  a 
subsequent  qualifying  separation 
covered  by  the  same  two  certifications. 

A  worker  who  is  faced  with  the 
option  of  maki-ng  an  election  between 
the  two  TAA  programs  should  be  fully 
informed  of  the  provisions  of  both    - 
programs  and  the  consequences  of 
electing  one  over  the  other.  Therefore, 
paragraph  (d)  would  require  that  the 
State  agency  staff  provide  information 
on  both  programs  to  workers  faced  with 
making  such  an  election  so  that  the 
workers  can  make  an  informed  decision. 

Section  617.80    Coverage  Under  a 
NAFTA-TAA  Certification 

Paragraph  (a)  of  this  section  would 
address  the  reachback  provision  in 
section  506  of  the  NAFTA 
Implementation  Act  which  provides 
that  any  eligible  worker  whose  last  total 
or  partial  separation  occurred  on  or  after 
December  8.  1993,  would  be  eligible  to 
receive  NAFTA-TAA  services  and 
benefits.  December  8.  1993  is  the  date 
that  the  NAFTA  Implementation  Act 
was  signed  by  the  President.  It  would 
also  provide  that  the  impact  date  on  a 
certification  of  eligibility  can  be  up  to 
one  year  prior  to  the  date  of  the  petition 
Therefore,  this  section  would  clarify 
that  a  certification  of  eligibility  under 
the  NAFTA-TAA  program  applies  to 
any  worker  whose  last  total  or  partial 
separation  from  a  firm  or  appropriate 


subdivision  of  a  firm  occurred  within 
one  year  of  the  date  of  the  petition. 
However,  to  be  covered  under  a 
certification,  such  separation  could  not 
occur  any  earlier  than  December  8. 
1993.  Further,  the  certification  of 
eligibility  would  establish  a  termination 
date  of  up  to  two  years  from  the  date  the 
certification  is  issued. 

Paragraph  (b)  would  provide  that  a 
certification  may  be  terminated  by  the 
Secretary,  for  good  cause,  prior  to  the 
date  specified  in  the  certification  of 
eligibility.  This  would  assure  that  the 
Secretary  has  discretion  to  terminate  a 
certification  when  the  conditions  under 
which  the  certification  was  issued  have 
changed  significantly. 

Section  617.81     Termination  of 
NAFTA-TAA  Program  Benefits 

This  section,  which  is  derived  from 
section  285(c)(2)  of  the  Trade  Act.  as 
amended  by  section  505  of  the  NAFTA 
Implementation  Act,  sets  out  provisions 
for  approving  and  paying  assistance, 
vouchers,  allowances  and  other 
payments  to  workers  in  the  NAFTA- 
TAA  program  related  to  the  program 
termination  date  of  the  law. 

Paragraph  (a)  would  require  that, 
except  as  provided  in  paragraph  (b),  no 
assistance,  voucher,  allowance,  or  other 
payment  may  be  provided  under 
subpart  H  after  the  date  that  is  the 
earlier  of  September  30.  1998.  or  the 
date  on  which  legislation  establishing  a 
program  providing  dislocated  workers 
with  comprehensive  assistance 
substantially  similar  to  the  assistance       ; 
provided  by  subpart  H  becomes 
effective.  ' 

Paragraph  (b)  would  provide  that  on     j 
or  before  the  date  described  in  ! 

paragraph  (a),  a  worker  certified  as  | 

eligible  to  apply,  and  who  has  been  ' 

determined  by  the  State  agency  to  be 
eligible  for  assistance  under  subpart  H. 
will  continue  to  be  eligible  to  receive  all 
NAFTA-T.-KA  assistance  for  any  week 
the  worker  meets  the  appropriate 
eligibility  requirements  of  subpart  H 
This  provision  would  allow  eligible 
workers  to  realize  the  benefits  of  the 
program  and  also  provide  for  an  orderly 
termination. 

Paragraph  (c)  would  require  that, 
pursuant  to  §617.51.  a  favorable 
determination,  redetermination  or 
decision  on  appeal,  regarding  benefits 
and  services  provided  under  subparts  B 
through  E.  must  be  issued  by  the  Stite 
agency  on  or  before  the  date  described 
in  paragraph  (a)  in  order  for  a  worker  to 
begin  receiving  assistance  for  any  week 
the  worker  meets  the  eligibility 
requirements  of  NAFTA-TAA.  This 
provision  would  prohibit  the  initiation 
of  services  and  benefits  to  workers 
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based  on  S  tate  determinations, 
redetermi:  ations  or  decisions  after  the 
terminatio  n  date  of  the  program  as 
provided  far  in  paragraph  (a).  It  is 
important  to  establish  a  cutoff  date  for 
initiation  ( if  program  service  and 
actions. 

In  order  for  States  to  have  time  to 
make  deci  ;ions  with  respect  to 
individua  claimant  benefits  all 
petitioner  for  certification  should  be 
aware  thai  the  processing  of  a  petition 
usually  ta  es  about  40  days.  If  petitions 
for  certific  ation  are  submitted  at  least  40 
days  prior  to  the  termination  date  of  the 
program,  t  lis  (1)  would  likely  allow  for 
the  worke  group  determination  to  be 
issued  by  XDL,  and  (2)  could  provide 
individua  s  with  an  opportunity  to 
apply  for  I  lAFTA-TAA  benefits  at  their 
SESA  loca  office  and  have  a 
determina  ion  made  on  their  individual 
applicatio  1  Qfior  to  the  termination  of 
the  progra  n. 

Other  Tec  inical  Changes 
Subpart  F— Job  Search  Program 


Subpart 
§61749, 
programs 
subpart  F 
amendmeiits 
worker  to 
program 
TRA.  The 
terminate! 
participat 
of  entitlerient 
which  bej  i 
Therefore 


F  of  part  617,  which  contains 
£  ddressing  job  search 
would  be  removed  and 
ATould  be  reserved.  The  1986 

to  the  Act  required  a 
jarticipate  in  a  job  search 
a  condition  for  receiving 
1988  amendments  to  the  Act 
this  requirement  and  added 
on  in  training  as  a  condition 

for  TRA  for  any  weeks 
in  after  November  21, 1988. 
this  subsection  is  obsolete. 


a; 


ncal 
\'oul 


JMI 


7.50    Determinations  of 
Notices  to  Individuals 


1  change  to  paragraph  (b)  of 
Id  be  made  to  correct  an 
$600"  amount,  located  in 
parenthetical  in  the  second  sentence 
^hanged  to  "SaOO."  The  $800 
d  not  the  $600  amount  is 
or  job  search  allowances  in 
7  of  the  Trade  Act  as  amended 


Section  6 
Entitlemept 

A  tech 
§617.50 
error  The 
the 

would  be 
amount  a 
provided 
section  21 
in  1986. 

Drafting  Information 

This  da:imient  was  prepared  under 
the  direct  on  and  control  of  the  Deputy 
Director. '  Office  of  Trade  Adjustment 
Assistanc !,  Employment  and  Training 
Administ  ation,  U.S.  Department  of 
Labor,  20  I  Constitution  Avenue  NW. 
Washing!  )n.  DC  20210:  telephone:  (202) 
219-55551  (this  is  not  a  toll  free  number). 


Classification  Executive  Order  12866 

The  pr(  posed  rule  in  this  document  is 
classified  as  a  "significant  regulatory 
action"  u  ider  Executive  Order  12866  on 
Federal  R  jgulations.  It  may  raise  novel 


legal  or  policy  issues  arising  out  of  legal 
mandates  in  the  President's  priorities 
since  it  is  related  to  implementation  of 
NAFTA.  It  is  not  likely  to  result  in 
having  an  annual  effect  on  the  economy 
of  $100  million  or  more;  or  create  a 
serious  inconsistency  or  interfere  with 
action  taken  or  planned  by  another 
agency. 

Paperwork  Reduction  Act 

In  accordance  with  the  requirements 
of  the  Paperwork  Reduction  Act  of  1980. 
44  U.S.C.  Ch.  35.  use  of  petition  form 
ETA-9042.  NAFTA  Petition  for  NAFTA 
Transitional  Adjustment  Assistance,  as 
required  in  §617.72,  has  been  approved 
by  ON4B  (OMB  control  number  1205- 
0338).  Form  ETA-9043,  Transitional 
Adjustment  Assistance  Confidential 
Data  Request,  and  Form  ETA-9044, 
Customer  Survey  Fonn,  as  required  in 
§  617.73,  has  been  approved  by  OMB 
(OMB  control  numbers  1205-0339  and 
1205-0337).  Form  ETA-563,  Quarterly 
Determinations,  Allowance  Activities 
and  Reemployment  Services  Under  the 
Trade  Act,  previously  approved  by 
OMB  (OMB  control  number  1205-0016) 
for  reporting  program  activities  in  the 
regular  TAA  program,  was  also 
approved  by  OMB  for  use  in  reporting 
NAFTA-TAA  program  activity 

Regulatory  Flexibility  Act 

No  regulatory  flexibility  analysis  is 
required  where  the  rule  "will  not  *   *   * 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities." 
5  U.S.C.  605  (b).  The  definition  of  the 
term  "small  entity"  under  5  U.S.C. 
601(6)  does  not  include  States.  Since 
these  regulations  involve  an  entitlement 
program  administered  by  the  States,  and 
are  directed  to  the  States,  no  regulatory 
flexibility  analysis  is  required.  The 
Secretary  has  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  to  this  effect. 
Accordingly,  no  regulator^'  flexibility 
analysis  is  required. 

Catalog  of  Federal  Domestic  Assistance 
Number 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  at  No. 
17.245.  "Trade  Adjustment  Assistance — 
Workers." 

List  of  Subjects  in  20  CFR  Part  617 

Job  search  assistance,  labor, 
reemployment  services,  relocation 
assistance,  trade  readjustment 
allowances,  unemployment 
compensation,  vocational  education. 


Signed  at  Washington.  D.C.  on  January  5. 
1995. 
Doug  Ross, 

Assistant  Secretary  of  Labor 

For  the  reasons  set  out  in  the 
preamble,  part  617,  Chapter  V.  Title  20, 
of  the  Code  of  Federal  Regulations,  is 
proposed  to  be  amended  as  set  forth 
below. 

PART  617— TRADE  ADJUSTMENT 
ASSISTANCE  FOR  WORKERS 

1.  The  authority  citation  for  part  617 
is  revised  to  read  as  follows: 

Authority:  19  U.S.C.  2320,  2331  and  3314; 
Secretary's  Order  No.  3-81.  46  PR  31117 

2.  Sections  617.1  and  617.2  are 
revised  to  read  as  follows: 

§617.1     Scop*. 

(a)  The  regulations  in  this  part  617 
apply  to  the  programs  under  Title  II  of 
chapter  2  of  the  Trade  Act  of  1974,  as 
amended  (the  Act)  in: 

(1)  Subchapter  A  for  workers 
adversely  affected  because  of  increased 
import  competition  (TAA  program  or 
regular  TAA  program);  and 

(2)  Subchapter  D  for  workers 
adversely  affected  because  of  the  North 
American  Free  Trade  Agreement 
(NAFTA)  (NAFTA-TAA  program). 

(b)  Both  programs  identified  in 
paragraph  (a)  of  this  section  provide  for: 

(1)  Reemployment  services,  such  as 
counseling,  testing,  training,  placement, 
and  other  supportive  services; 

(2)  Training,  job  search  and 
relocation;  and 

(3)  Trade  readjustment  allowances 
(TRA)  and  other  allowances  such  as 
allowances  while  in  training,  job  search 
and  relocation  allowances. 

(c)  The  regulations  in  this  part  also 
establish  administrative  requirements 
applicable  to  State  agencies  to  which 
such  individuals  may  apply 

§617.2    Purpose. 

The  Act  created  a  program  of  trade 
adjustment  assistance  (TAA)  to  assist 
individuals  who  became  unemployed  as 
a  result  of  increased  imports  to  return  to 
suitable  employment.  A  specific  TAA 
program  was  added  to  the  Trade  Act  by 
Title  V  of  the  North  American  Free 
Trade  Agreement  Implementation  Act 
(Pub.  L.  103-182)  to  assist  individuals 
who  become  unemployed  because  of 
increased  imports  from,  or  a  shift  of 
production  to,  Canada  or  Mexico.  The 
regular  TAA  and  NAFTA-TAA 
programs  provide  for  reemployment 
services  and  other  program  benefits  to 
eligible  individuals.  The  regulations  in 
this  part  617  are  issued  to  implement 
the  Act. 


3.  Section  617.3  is  amended  by 
revising  paragraphs  (j)(l),  (nun)  and  (nn) 
to  read  as  follows: 

§617.3    Definitions. 

*  *        *        »        • 

(j)(l)  Certification  means  a 
certification  of  eligibility  to  apply  for 
TAA  issued  under  the  Act  with  respect 
to  a  specified  group  of  workers  of  a  firm 
or  appropriate  subdivision  of  a  firm. 

*  •        •        •        • 

(mm)  Trade  adjustment  assistance 
(TAA)  means  the  services  and 
allowances  provided  for  achieving 
reemployment  of  adversely  affected 
workers  under  both  the  regular  TAA 
and  NAFTA-TAA  programs,  including 
TRA.  training  and  other  reem  ployment 
services,  job  search  allowances  and 
relocation  allowances. 

(nn)  Trade  readjustment  allowance 
(TRA)  means  a  weekly  allowance 
payable  to  an  adversely  affected  worker 
with  respect  to  such  worker's 
unemployment  under  this  part  617 

*  *        *        *        • 

4.  Section  617.4  is  amended  by 
revising  paragraphs  (a),  (c),  (d)(l)(i), 
(e)(1).  (e)(2),.and  (e)(3)  to  read  as 
follows: 

§  61 7.4    Benefit  information  to  workers. 

(a)  Providing  information  to  workers. 
State  agencies  shall  provide  full 
information  to  workers  about  the  benefit 
allowances,  training,  and  other 
employment  services  available  under 
this  part  and  about  the  petition  and 
application  procedures,  and  the 
appropriate  filing  dates  for  such 
allowances,  training  and  services. 

*  •        •        *        • 

(c)  Providing  information  to  State 
vocational  education  agencies  and 
others.  State  agencies  shall  inform  the 
State  Board  for  Vocational  Education  or 
equivalent  agency  and  other  public  or 
private  agencies,  institutions,  and 
employers,  as  appropriate,  of  each 
certification  issued  under  the  Act  and  of 
projections,  if  available,  of  the  needs  for 
training  under  section  236  of  the  Act  as 
a  result  of  such  certification. 

(d)  Written  and  newspaper  notices. — 
(1)  Written  notices  to  workers,  (i)  Upon 
receipt  of  a  certification  issued  by  the 
Department  of  Labor,  the  State  agency 
shall  provide  a  written  notice  tlirough 
the  mail  of  the  benefits  available  under 
this  part  to  each  worker  covered  by  a 
certification  of  eligibility  issued  under 
the  Act  when  the  worker  is  partially  or 
totally  separated  or  as  soon  as  possible 
after  the  certification  is  issued  if  such 
workers  are  already  partially  or  totally 
separated  from  adversely  affected 
emplovTnent. 


(ii)'   *   ' 


(e)*   *   • 

(1)  Advise  each  worker  who  applies 
for  unemployment  insurance  under  the 
State  law  of  the  benefits  available  under 
this  part  and  the  procedures  and 
deadlines  for  applying  for  such  benefits. 

(2)  Facilitate  the  early  fiUng  of 
petitions  under  the  Act  and  §  617.4(b)  of 
this  part  for  any  workers  who  the 
agency  considers  are  Ukely  to  be  eligible 
for  benefits.  State  agencies  shall  utilize 
information  received  by  the  State's 
dislocated  workfer  unit  to  facilitate  the 
early  filing  of  petitions  under  the  Act  by 
workers  potentially  adversely  affected 
by  imports  or.  pursuant  to  §617.71  of 
this  part,  a  shift  in  production  to  Mexico 
or  Canada  for  workers  affected  by 
NAFTA. 

(3)  Advise  each  adversely  affected 
worker  to  apply  for  approval  of  training 
under  §61 7.22(a)  as  early  as  possible 
after  a  certification  of  eligibility  for  TAA 
issued  by  the  Department  in  order  that 
the  worker  can  meet  the  time  period  for 
qualifying  for  TRA  payments  pursuant 
to  §§617.11(a)(2)  (vii)  and  617.78  of  this 
part. 

•  •        »        »        » 

5.  Section  617.10(b)  is  revised  to  read 
as  follows; 

§617.10    Applications  for  TRA. 

•  *         •         •         » 

(b)  Timing  of  applications.  (1)  For 
purposes  of  the  regular  TAA  program, 
an  initial  application  for  TRA.  and 
applications  for  TRA  for  weeks  of 
unemployment  beginning  before  the 
initial  application  for  TRA  is  filed,  may 
be  filed  within  a  reasonable  period  of 
time  after  publication  of  the 
determination  certifying  the  appropriate 
group  of  workers  under  the  Act. 
However,  an  application  for  TR,\  for  a 
week  of  unemployment  beginning  after 
the  initial  application  is  filed  shall  be 
filed  within  the  time  limit  applicable  to 
claims  for  regular  compensation  under 
the  applicable  State  law.  For  purposes 
of  this  paragraph  (b)(1).  a  reasonable 
period  of  time  means  such  period  of 
time  as  the  individual  had  good  cause 
for  not  filing  earlier,  which  shall 
include,  but  not  be  limited  to.  the 
individual's  lack  of  knowledge  of  the 
certification  or  misinformation  supplied 
the  individual  by  the  State  agency. 

(2)  For  purposes  of  the  N.\FTA-TAA 
program,  eligibility  for  TRA  is  related  to 
enrollment  in  an  approved  training 
program  within  the  time  periods 
specified  in  §617. 78(b)  of  this  part. 


§617.49    (Sui>part  F)  [Removed  and 
Reserved] 

6.  Subpart  F,  consisting  of  §617.49.  of 
part  617,  is  removed  and  reserved. 

§617.50    [Amended] 

7.  In  §  617.50(b).  remove  the  word 
"S600"  located  in  the  parenthetical  in 
the  second  sentence,  and  add.  in  its 
place.  "$800." 

8.  A  new  subpart  H  is  added  to  part 
617  to  read  as  follows: 

Subpart  H— NAFTA  Transitional  Adjustment 
Assistance. 

Sec. 

617  70    Etefinitions. 

617  71    Group  eligibility  requirements; 

factfinding. 
617  72     Filing  of  petitions. 
617  73    Findings  and  assistance. 
617  74    OTAA  procedures  for  review  of 

petitions. 
617  75    Determinations  by  Secretary' on 

petitions. 
617  76    Denial  of  certification,  review  and 

appeals. 
617  77    Comprehensive  assistance. 

617.78  TRA  eligibility 

617.79  Nonduplication  of  assistance. 

617.80  Coverage  under  a  NAFTA-TAA 
certification. 

617.81  Termination  of  NAFTA-TAA 
program  benefits. 

§617.70    Definitions. 

The  following  definitions,  which  are 
primarily  used  in  this  subpart  H,  shall 
apply  to  all  of  part  61 7: 

(aj  Appropriate  subdivision  means  an 
establishment  in  a  multi-establishment 
firm  that  produces  the  domestic  articles 
in  question  or  a  distinct  part  or  section 
of  an  establishment  (whether  or  not  the 
firm  has  more  than  one  establishment) 
where  the  articles  are  produced.  This 
term  includes  auxiliary  facilities 
operated  in  conjunction  wath  (whether 
or  not  physically  separate  from) 
production  facilities. 

For  purposes  of  this  definition,  an 
"establishment"  is  interpreted  to 
include  a  place  of  business  together 
with  its  employees,  merchandise  and 
equipment. 

(b)  Contributed  importantly  means  a 
cause  which  is  important  but  not 
necessarily  more  important  than  any 
other  cause. 

(c)  Firm  means  an  individual 
proprietorship,  partnership,  joint 
venture,  association,  corporation 
(including  a  development  corporation), 
business  trust,  cooperative,  trustee  in 
bankruptcy,  and  receiver  under  decree 
of  any  court.  A  firm,  together  with  any 
predecessor  or  successor-in-interest,  or 
together  with  any  affiliated  firm 
controlled  or  substantially  beneficially 
owned  by  substantially  the  same 
persons,  may  be  considered  a  single 
firm. 
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Govirnor  means  the  chief  elected 
jranch  official  of  a  State  of 
States,  the  District  of 
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(2)  A  contract  or  license  by  such 
workers'  firm,  or  appropriate 
subdivision,  producing  the  article  in  the 
U.S.,  to  have  a  firm  produce  that  article 
in  Mexico  or  Canada. 

(k)  Significant  number  or  proportion 
of  workers  means  that: 

(1)  In  most  cases,  partial  or  total 
separations,  or  both,  as  defined  in 

§  617.3(cc)  and  (11)  of  this  part,  in  a  firm 
or  appropriate  subdivision  thereof,  that 
are  the  equivalent  to  a  total 
unemployment  of  five  (5)  percent  of  the 
workers  or  50  workers,  whichever  is 
less;  or 

(2)  At  least  three  workers  in  a  firm  (or 
appropriate  subdivision  thereof)  with  a 
work  force  of  fewer  than  50  workers 
would  ordinarily  have  to  be  affected 

§617.71    Group  eligibility  requirements; 
factfinding. 

(a)  A  group  of  workers  (including 
workers  in  any  agricultural  firm  or 
subdivision  of  an  agricultural  firm)  shall 
be  certified  as  eligible  to  apply  for 
adjustment  assistance  under  the 
NAFTA-TAA  program  pursuant  to  a 
petition  filed  under  §  617.72  of  this  part 
if  the  Secretary  determines  that  a 
significant  number  or  proportion  of  the 
workers  in  such  workers'  firm  or  an 
appropriate  subdivision  of  the  firm  have 
become  totally  or  partially  separated,  or 
arc  threatened  to  become  totally  or 
partially  separated,  and  either — 

(l)That: 

(i)  The  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreased 
absolutely; 

(ii)  Imports  from  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  produced  by  such  firm  or 
subdivision  have  increased;  and 

(iii)  The  increase  in  imports  under 
paragraph  (a)(1)  (ii)  of  this  section 
contributed  importantly  to  such 
workers'  separation  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(2)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
appropriate  subdivision  to  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  that  arc 
produced  by  the  firm  or  appropriate 
subdivision.  The  article  shall  have  been 
formerly  produced  by  a  U.S.  located 
firm  or  appropriate  subdivision  of  the 
firm  and  is  now  produced  in  Mexico  or 
Canada.  A  shift  in  production  may 
occur  either  by  the  firm  or  subdivision 
moving  production  of  the  article  to 
Mexico  or  Canada,  or  the  U.S.  located 
firm  contracting  or  licensing  for 
production  of  an  article  with  a  firm 
located  in  Mexico  or  Canada. 


(b)  Workers  of  firms  that  provide  a 
service  only,  rather  than  produce  an 
article,  are  excluded  ft-om  coverage. 

§  617.72    Filing  of  petitions. 

(a)  A  petition  for  certification  of 
eligibilitv  to  apply  for  benefits  under  the 
NAFTA-TAA  program  (Form  ETA- 
9042.  "Petition  For  NAFTA  Transitional 
Adjustment  Assistance")  shall  be  filed 
by  a  group  of  workers  (including 
workers  in  any  agricultural  firm  or 
subdivision  of  an  agricultural  firm)  or 
by  their  certified  or  recognized  union  or 
by  any  other  duly  authorized 
representative.  Such  petition  shall  be 
submitted  to  the  Governor  of  the  State 
in  which  the  manufacturing  facility  is 
located,  or  to  the  State  official  or 
organization  designated  by  the 
Govemer.  For  purposes  of  this 
paragraph,  "group"  means  three  or  more 
workers  in  a  firm  or  an  appropriate 
subdivision. 

(b]  Copies  of  the  NAFTA-TAA 
petition  form  with  the  address  for  filing 
the  petition  in  the  State  shall  be 
available  in  every  local  employment 
ser\'ice  and  unemployment  insurance 
office.  Such  forms  shall  also  be  made 
available  at  the  offices  ot  cooperating 
agencies. 

§  617.73    Findings  and  assistance. 

(a)  Upon  the  receipt  of  a  NAFTA- 
TAA  petition,  the  Governor  shall  take 
the  following  actions  within  10  days 
after  i-eceiving  the  petition — 

(1)  Record  the  date  of  receipt  of  the 
petition  on  the  face  sheet. 

(2)  Review  the  petition  for 
completeness  and  clarity. 

(3)  Initiate  a  factfinding  investigation 
in  response  to  each  petition  to  ascertain 
whether  the  group  eligibility 
requirements  in  §617.71  of  this  part 
have  been  met. 

(4)  Telephone  the  company  uffirial 
listed  as  the  contact  person  on  the 
petition  and  address  the  following: 

(i)  Determine  if  the  official  listed  on 
the  petition  is  the  appropriate  contact. 
If  not.  record  the  name,  telephone 
number  and  FAX  number  (if  available) 
of  the  appropriate  contact  person  on  the 
face  of  the  petition; 

(ii)  Confirm  the  article  description 
reported  on  the  petition  for  accuracy; 

(iii)  Obtain  preliminary  information 
regarding  total  and  partial  worker 
separations  at  the  firm  during  the  past 
12  months; 

(iv)  If  there  were  separations  or 
threats  of  separations,  ascertain  if  the 
company  increased  imports  from 
Mexico  or  Canada,  had  an  actual  or 
threatened  shift  of  production  to  either 
country,  or  lost  sales  to  customers  who 
purchase  from  firms  importing  from 
Mexico  or  Canada;  and 


(v)  Inform  the  official  that  data 
request  forms  will  be  sent  by  FAX  (if 
available)  or  by  mail,  and  obtain  a 
commitment  to  supply  the  requested 
information  promptly  in  order  thai  a 
preliminary  finding  can  be  made  within 
10  days. 

(5)  FAX  (if  available)  or  mail  the  data 
request  forms,  which  include  a  request 
for  a  listing  of  company  customers,  to 
the  company  official,  specifying  a  due 
date  for  the  information  to  be  returned 
via  FAX  or  mail. 

(6)  Inform  the  State  employment 
security  agency,  and  other  cooperating 
agencies  as  appropriate,  that  factfinding 
on  a  petition  is  underway. 

(7)  FAX  the  face  page  of  the  petition 
form  as  well  as  any  corrections  or 
additions  obtained  during  telephone 
contacts  with  the  company  official  to 
OTAA.  Based  on  receipt  of  this 
information  OTAA  shall  assign  a 
NAFTA-TAA  file  number  to  the  case. 
OTAA  shall  initiate  an  analvsis  of  data 
regarding  imports  from  Canada  or 
Mexico  of  the  subject  article  except 
when  the  petition  form  indicates  that 
the  workers'  firm  shifted  production  to 
Mexico  or  Canada.  When  a  shift  in 
production  is  indicated,  data  on  imports 
shall  be  furnished  to  the  State  only 
upon  the  receipt  of  further  information 
from  the  State  that  a  shift  in  production 
could  not  be  substantiated. 

(8)  As  appropriate,  make  import  data 
obtained  from  OTAA  piart  of  the  case 
file  and  use  such  data  in  making  a 
preliminary  finding. 

(9)  If  the  data  package  has  not  been 
received  ft^m  the  company  official, 
contact  the  company  official  to  urge 
completion  and  transmittal  of  the  data 
package  by  FAX  (if  available)  or  mail. 

(10)  If  the  company  official  fails  to 
cooperate  pursuant  to  the  requirements 
of  this  section,  the  State  has  the 
authority  to  inform  the  company  of  the 
subpoena  authority  provided  in  §617.53 
of  this  part  and,  if  necessary,  issue  a 
subpoena  for  the  required  information. 

(11)  Make  a  preliminary  finding  of 
whether  the  group  eligibility 
requirements  of  §617.71  of  this  part 
have  been  met,  except  that  the 
"contributed  importantly"  test  in 
§617.71(a)(l)(iii)  of  this  part  shall  not    ■ 
be  applied  when  the  Governor  makes  a 
preliminary  finding. 

(12)  Transmit  the  petition  package, 
with  the  preliminary  finding,  to  OTAA 
by  FAX.  The  petition  package  shall 
include  the  petition  face  sheet,  data 
packet  (including  the  customer  list),  and 
the  reasons  for  the  preliminary  finding. 

(13)  Notify  the  petitioners  of  the 
preliminary  finding  and  that  the 
petition  package  was  submitted  to  the 


Department  of  Labor  for  review  and 
final  determination. 

lb)  When  the  actions  required  by 
paragraph  (a)  of  this  section  are  not 
completed  within  10  days,  every 
possible  effort  should  be  undertaken  to 
complete  them  as  soon  thereafter  as 
possible. 

(c)  When  an  affirmative  preliminary 
finding  is  made  pursuant  to  this  section, 
the  Governor  shall,  pursuant  to  20  CFR 
§  631.3(j),  make  rapid  response  and 
basic  readjustment  services  under  JTPA 
Title  III  (Economic  Dislocation  and 
Worker  Adjustment  Assistance  Act) 
available  to  the  workers. 

§  617.74    OTAA  procedures  for  review  of 
petitions. 

When  notified  by  the  Governor  of  a 
petition  under  the  NAFTA-TAA 
program,  OTAA  shall: 

(a)  Ensure  that  duplicate  petitions  do 
not  exist,  assign  a  number  to  the  case 
according  to  the  NAFTA-TAA 
Management  Information  System,  and 
inform  the  State  of  the  assigned  number, 

(b)  Enter  the  case  number  in  the 
NAFTA-TAA  Management  Information 
System  and  initiate  the  Department  of 
Labor's  responsibilities  regarding  the 
petition; 

(c)  Publish  a  notice  in  the  Federal 
Register  indicating  that  a  f>etition  has 
been  received  from  a  Governor  and  that 
factfinding  has  been  initiated; 

(d)  Notify  the  appropriate  regional 
offices  and  State  agency  of  the  number 
assigned  to  the  case  and  that  factfinding 
has  been  initiated  in  respwnse  to  the 
petition; 

(e)  Analyze  in  a  timely  fashion, 
aggregate  U.S.  imports  for  the  artic!e(s) 
listed  in  the  petition  that  are  like  or 
directly  competitive  with  the  article(s) 
produced  at  the  subject  firm,  if  such 
information  is  relevant  to  the 
determination; 

(f)  As  appropriate,  FAX  information  to 
the  State  regarding  relevant  imports 
from  Mexico  or  Canada  based  on  the 
aggregate  import  analysis:  and 

(g)  Provide  advice  and  guidance  to 
State  agencies  on  their  responsibilities 
for  factfinding  and  issuing  preliminary 
findings  in  response  to  NAFTA-TA.^ 
program  petitions. 

§  617.75    Determinations  by  Secretary  on 
petitions. 

(a)  Within  30  days  after  receiving  the 
completed  petition  package  from  the 
Governor,  OTAA  shall: 

(1)  Review  the  Governor's  preliminary 
finding: 

(2)  Determine  whether  or  not  the 
petition  meets  the  group  eligibilitv 
requirements  for  certification  in 
§617.71  of  this  part;  and 


(3)  Issue  or  deny  a  certification  of 
eligibility  to  workers  to  apply  for 
benefits  under  the  NAFTA-TAA 
program  at  a  local  office  of  the  State 
emoloyment  security  agency 

(o)  The  Secretary's  determination  to 
grant  or  deny  a  certification  of  ehgibility 
shall  be  sent  to  the  appropriate  regional 
office  and  the  State,  and  be  published  in 
the  Federal  Register. 

(c)  When  the  Secretary  issues  a 
negative  determination  regarding  a 
petition  under  the  NAFTA-TAA 
program  in  which  the  workers'  firm 
provides  a  service  rather  than  produces 
an  article,  as  required  for  certification 
under  §617.71  ofthispart,an 
investigation  pursuant  to  paragraph  (a) 
of  §  61 7.76  of  this  part  shall  not  be 
conducted.  The  negative  determination 
issued  by  the  Secretary  may,  in  such 
situations,  also  deny  certification  under 
29  CFR  90.16(0  since  the  requirement 
that  the  workers'  firm  produce  an  article 
has  not  been  met. 

§  617.76    Denial  ot  certification;  review  and 
appeals. 

(a)  A  (>etition  for  which  a  certification 
of  eligibility  has  been  denied  under  the 
NAFTA-TAA  program  shall  be 
reviewed  by  OTAA  within  60  days  to 
determine  if  a  certification  may  be 
issued  under  the  regular  TAA  program, 
except  as  provided  in  paragraph  (c)  of 

§  61 7  75  of  this  part.  This  review  shall 
be  conducted  in  accordance  with  the 
group  eligibility  requirements  of  the 
regular  TAA  program  in  29  CFR 
90.16(b).  The  60-day  lime  period  shall 
begin  on  the  date  that  the  denial  of 
certification  of  eligibihty  of  the 
NAFTA-TAA  petition  is  issued. 

(b)  Workers  aggrieved  by  a  decision  of 
the  Secretary  of  Labor  on  a  petition 
under  the  NAFTA-TAA  program  shall 
be  afforded  the  same  rights  for 
administrative  reconsideration  by  the 
Department  of  Labor  and  for  judicial 
review  by  the  U.  S.  Court  of 
International  Trade  as  provided  to 
workers  pursuant  to  the  applicable 
provisions  of  29  CFR  §§  9L  18  and 
90.19. 

S  61 7.77    Comprehensive  assistance. 

Except  as  provided  in  §  61 7  78  of  this 
part,  workers  covered  by  a  certification 
of  eligibility  under  the  ^^•^FTA-TA.^ 
program  shall  be  provided 
reemployment  and  other  program 
services  and  benefits  under  this  part  in 
the  same  manner  and  to  the  sarhe  extent 
as  workers  covered  by  a  certification 
under  the  regular  TAA  program. 

§617.78    TRA  eligibility. 

(a)  Except  as  provided  in  this  section, 
subpart  B  of  this  part  shall  apply  in 
determining  eligibility  for  TRA. 
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an  approv  ed  training  program, 
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for  up  to  26  weeks  in  the  26-week 
eligibility  period  established  pursuant 
to  §  617.15(b)  of  this  part.  The  210-day 
requirement  in  §  617.15(b)(2)  shall  not 
apply  since  there  are  separate  time 
periods  for  enrollment  in  training  in 
order  to  qualify  for  TRA  under  the 
NAFTA-TAA  program. 

(h)  The  break  in  training  provisions  in 
§  617.15(d)  of  this  part  shall  be  applied 
when  administering  the  requirements  of 
this  section. 

§  61 7.79    Nondupllcation  of  assistance. 

(a)  No  worker  shall  receive  duplicate 
assistance  relating  to  a  separation 
pursuant  to  certifications  under  the 
regular  TAA  and  the  NAFTA-TAA 
programs. 

(b)  When  a  worker  is  covered  under 
certifications  for  both  the  NAFTA-TAA 
and  regular  TAA  programs  based  upon 
a  single  separation,  the  worker  shall 
make  a  one-time  election  under  which 
certification  to  receive  benefits.  Once  a 
decision  is  made  by  the  worker,  it  shall 
not  be  changed.  If  a  worker  begins 
receiving  benefits  under  either 
certification,  this  shall  constitute  an 
election. 

(c)  If  a  worker  has  a  subsequent 
separation  covered  by  the  same  two 
certifications  referred  to  in  paragraph  (b) 
of  this  section,  the  election  made  under 
paragraph  (b)  of  this  section  shall  also 
apply  to  the  subsequent  separation. 

(d)  The  State  agency  shall  provide  a 
worker  who  is  covered  under 
certifications  for  both  the  NAFTA-TAA 
and  regular  TAA  programs  with 
information  on  both  programs  so  that 
the  worker  can  make  an  informed 
choice  with  respect  to  the  election 
required  by  paragraph  (b)  of  this  section. 

§  617.80    Coverage  under  a  NAFTA-TAA 
certification. 

(a)  A  certification  of  eligibility  under 
the  NAFTA-TAA  program  shall  apply 
to  any  worker  whose  last  total  or  partial 
separation  from  a  firm  or  appropriate 
subdivision  of  a  firm  occurred: 

(1)  On  or  after  the  impact  date  on 
which  total  or  partial  separations  began 
or  threatened  to  begin  in  the  adversely 


affected  employment  as  specified  in  the 
certification  under  which  the  worker 
group  is  covered.  In  no  event  shall  the 
impact  date  be  more  than  one  year 
before  the  date  of  the  petition  on  which 
the  certification  is  issued  or  earlier  than 
December  8, 1993;  and 

(2)  On  or  before  the  expiration  of  the 
2-year  period  beginning  on  the  date  on 
which  the  determination  was  made. 

(b)  A  certification  of  eligibility  may  be 
terminated  by  the  Secretary,  for  good 
cause,  prior  to  the  date  specified  in 
paragraph  (a)(2)  of  this  section. 

§617.81     Termination  of  NAFTA-TAA 
program  benefits. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  no  assistance, 
voucher,  allowance,  or  other  payment 
may  be  provided  under  this  subpart  H 
after  the  day  that  is  the  earlier  of— 

(1)  September  30, 1998,  or 

(2)  The  date  on  which  legislation 
establishing  a  program  providing 
dislocated  workers  with  comprehensive 
assistance  substantially  similar  to  the 
assistance  provided  by  this  subpart  H 
becomes  effective. 

(b)  A  worker  certified  as  eligible  to 
apply,  and  who  has  been  determined  by 
the  State  agency  to  be  eligible  for 
assistance  under  this  subpart  on  or 
before  the  date  described  in  paragraph 
(a)  of  this  section,  shall  continue  to  be 
eligible  to  receive  all  assistance 
provided  under  this  subpart  for  any ' 
week  the  worker  meets  the  appropriate 
eligibility  requirements  of  this  subpart. 

(c)  Pursuant  to  §617.51  of  this  part,  a 
favorable  determination, 
redetermination  or  decision  on  appeal, 
regarding  benefits  and  ser\'ices  provided 
under  subparts  B  through  E  of  this  part, 
must  be  issued  by  the  State  agency  on 
or  before  the  date  described  in 
paragraph  (a)  of  this  section  in  order  for 
a  worker  to  begin  receiving  NAFTA- 
TAA  assistance  for  any  week  the  worker 
meets  the  eligibility  requirements  of  this 
subpart. 

|FR  Doc.  95-911  Filed  1-13-95:  8:45  ami 
BILUNG  CODE  4510-30-P 


Tuesday 
January  17,  1995 


Part  V 


Department  of  State 


Entry  Into  Force  for  the  United  States  of 
the  Convention  on  the  Limitation  Period 
in  the  International  Sale  of  Goods,  With 
Protocol;  Notice 


mm  ^  ^S 


3484 


Federal  Register  /  Vol.  60.  No.  10  /  Tuesday.  January  17.  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  10  /  Tuesday,  January  17,  1995  /  Notices 


3485 


DEPARTMENT  OF  STATE 

[Public  Noticfe  2133] 

Entry  Into  Force  for  the  United  States 
of  the  Convjention  on  the  Limitation 
Period  in  the  International  Sale  of 
Goods,  With  Protocol 
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original  1974  text  of  those  Articles  will 
apply  as  between  the  United  States  and 
several  States  party  to  the  1974 
Convention  which  have  not  as  yet  also 
adopted  the  1980  amendments.  Those 
countries,  along  with  others  party  to  the 
amended  Convention  as  of  December  1. 
1994,  are  listed  below. 

A  brief  description  of  the  Convention 
and  Protocol  may  be  found  in  the 
Section-by-Section  analysis  that 
accompanied  the  Message  from  the 
President  transmitting  the  Convention 
and  Protocol  to  the  Senate;  see  Senate 
Treaty  Doc.  103-10,  103d  Cong..  1st 
Sess.  (1993).  The  American  Bar 
Associatio/i  endorsed  United  States 
accession  to  the  Convention  as 
amended;  a  report  of  the  Section  on 
International  Law  and  Practice  on  the 
Convention  is  published  in  the  Section's 
review.  The  International  Lawyer,  at 
volume  24.  pages  383-599  (Summer 
1990). 

The  parties  to  the  Convention  as  of 
December  1. 1994  are  listed  below;  all 
States  are  parties  to  both  the  Convention 
and  the  Protocol,  except  those  followed 
by  an  asterisk  "*",  which  are  States 
party  only  to  the  1974  Convention: 
Mexico,  Argentina.  Bosnia,  Czech 
Republic.  Dominican  Republic*.  Egypt, 
Ghana*,  Guinea.  Hungary,  Norway*, 
Romania,  Slovakia,  Uganda,  Ukraine*. 
Yugoslavia*  and  Zambia.  The 
provisions  of  the  original  1974 
Convention  will  apply  as  between  the 
United  States  and  those  countries  which 
have  not  adopted  the  Protocol. 

For  current  information  about 
countries  that  have  ratified  or  acceded 
to  the  Convention  and  Protocol,  and  for 
the  text  of  any  declarations  made  by 
States  parties,  contact  the  United 
Nations  Treaty  Section  of  the  Office  of 
Legal  Affairs.  New  York.  N.Y  10017 
The  U.N.  Treaty  Section  may  be  reached 
at  (212)  963-5484  or  by  fax  at  (212)  963- 
3693. 

The  Office  of  Treaty  Affairs  of  the 
Legal  Adviser's  Office,  Department  of 
State,  also  maintains  records  on 
multilateral  treaties  to  which  the  U.S.  is 
a  party.  The  Office  updates  that 
information  and,  on  a  monthly  basis, 
publishes  relevant  information  in  the 
Department  of  State  Dispatch  about 
developments  concerning  treaties  and 
conventions  to  which  the  United  States 
is  a  party.  The  Department  of  State 
annual  publication.  Treaties  in  Force, 
lists  all  parties  to  treaties  and 
conventions  to  which  the  United  States 
is  a  party,  as  of  January  1  of  any  given 
year.  This  publication  also  notes  the 
status  of  reservations  or  declarations 
made  by  states  parties.  For  information, 
write  to  the  Office  of  Treaty  Affairs, 
Department  of  State,  Room'  5420,  22nd 


and  C  Streets.  N.W..  Washington.  DC 
20520.  (202)  647-1345  or  fax  (202)  736- 
7541. 

Reproduced  below  is  the  United 
Nations  official  consolidated  te.xt  of  the 
1974  Convention,  as  amended  by  the 
1980  Protocol.  The  Secretar>'-General 
prepared  this  consolidated  text  pursuant 
to  Article  XIV(2)  of  the  Protocol.  The 
text  reproduced  includes  an  editorial 
note  at  Article  3  to  call  attention  to  the 
fact  that  the  States  has  declared  that  it 
will  be  bound  by  the  1974  version  of 
Article  3.  which  appears  in  a  footnote, 
rather  than  the  1980  amended  version  of 
that  article.  The  separate  texts  of  the 
Convention  and  Protocol  are  reprinted 
in  13  International  Legal  Materials  (ILM) 
949  (1974).  and  19  ILM  698  (1980).  The 
text  is  authentic  in  English.  Chinese. 
French.  Russian  and  Spanish.  The 
United  Nations  has  also  issued  an 
official  Arabic  text. 

For  further  information  on  this 
Convention  or  treaty  matters  related 
thereto,  contact  the  United  Nations 
Treaty  Section  or  the  Department  of 
State's  Office  of  Treaty  Affairs  at  the 
numbers  given  above.  For  information 
on  the  Department's  program  on  private 
international  law  matters,  contact 
Harold  Burman.  Exec.  Dir..  Advisor)' 
Committee  on  Private  International  Law, 
2100  K  Street  NW  20037,  fax  (202)  653- 
9854  or  the  official  indicated  below- 
Dated:  December  7, 1994. 
Peter  H.  Plimd. 

Assistant  Legal  Adviser  for  Private 
Internationa!  Law 

APPENDIX:  UNITED  NATIONS- 
CERTIFIED  CONSOLIDATED  ENGLISH 
TEXT  OF  THE  CON^VENTION 

Convention  on  the  Limitation  Period  in 
the  International  Sale  of  Goods  as 
Amended  by  the  Protocol  Amending  the 
Convention  on  the  Limitation  Period  in 
the  International  Sale  of  Goods 

Preamble 

The  States  Parties  to  the  present 
Convention. 

Considering  that  international  trade  is 
an  important  factor  in  the  promotion  of 
friendly  relations  amongst  States, 

Believing  that  the  adoption  of  uniform 
rules  governing  the  limitation  period  in 
the  international  sale  of  goods  would 
facilitate  the  development  of  world 
trade. 

Have  agreed  as  follows: 

Part  I.  Substantive  Provisions 

Sphere  of  Application 

Article  I 

1.  This  Convention  shall  determine 
when  claims  of  a  buyer  and  a  seller 
against  each  other  arising  from  a 

'. i 


contract  of  international  sale  of  goods  or 
relating  to  its  breach,  termination  or 
invalidity  can  no  longer  be  exercised  by 
reason  of  the  expiration  of  a  period  of 
time.  Such  a  period  of  time  is 
hereinafter  referred  to  as  "the  limitation 
period" 

2.  This  Convention  shall  not  affect  a 
particular  time-limit  within  which  one 
party  is  required,  as  a  condition  for  the 
acquisition  or  exercise  of  his  claim,  to 
give  notice  to  the  other  party  or  perform 
any  act  other  than  the  institution  of 
legal  proceedings. 

3.  In  this  Convention: 

(a)  "buyer",  "seller"  and  "party" 
mean  persons  who  buy  or  sell,  or  agree 
to  buy  or  sell,  goods,  and  the  successors 
to  and  assigns  of  their  rights  or 
obligations  under  the  contract  of  sale; 

(bj  "creditor"  means  a  party  who 
asserts  a  claim,  whether  or  not  such  a 
claim  is  for  a  sum  of  money; 

(c)  "debtor"  means  a  party  against 
whom  a  creditor  asserts  a  claim; 

(d)  "breach  of  contract"  means  the 
failure  of  a  party  to  perform  the  contract 
or  any  performance  not  in  conformity 
with  the  contract; 

(e)  "legal  proceedings  "  includes 
judicial,  arbitral  and  administrative 
proceedings; 

(f)  "person"  includes  corporation, 
company,  partnership,  association  or 
entity,  whether  private  or  public,  which 
can  sue  or  be  sued; 

(g)  "wTiting"  includes  telegram  and 
telex; 

(h)  "year"  means  a  year  according  to 
the  Gregorian  calendar 

Article  2 

For  the  purposes  of  this  Convention: 

(a)  a  contract  of  sale  of  goods  shall  be 
considered  international,  if  at  thetime 
of  the  conclusion  of  the  contract,  the 
buyer  and  the  seller  have  their  places  tjf 
business  in  different  States; 

(b)  the  fact  that  the  parties  have  their 
place  of  business  in  different  States 
shall  be  disregarded  whenever  this  fact 
does  not  appear  either  from  the  contract 
or  from  any  dealings  between,  or  from 
information  disclosed  by,  the  parties  at 
any  time  before  or  at  the  conclusion  of 
the  contract; 

(c)  where  a  party  to  a  contrad  of  sale 
of  goods  has  places  of  business  in  more 
than  one  State,  the  place  of  business 
shall  be  that  which  has  the  closest 
relationship  to  the  contract  and  its 
performance,  having  regard  to  the 
circumstances  known  to  or 
contemplated  by  the  parties  at  the  time 
of  the  conclusion  of  the  contract; 

(d)  where  a  party  does  not  have  a 
place  of  business,  reference  shall  be 
made  to  his  habitual  residence; 

(o)  neither  the  nationality  of  the 
parties  nor  the  civil  or  commnn:ial 


character  of  the  parties  or  of  the  contract 
shall  be  taken  into  consideration. 

Article  3 ' 

1.  This  Convention  shall  apply  only 

(a)  if  at  the  time  of  the  conclusion  of 
the  contract,  the  places  of  business  of 
the  parties  to  a  contract  of  international 
sale  of  goods  are  in  Contracting  .States; 
or 

(b)  if  the  rules  of  private  international 
law  make  the  law  of  a  Contracting  .State 
applicable  to  the  contract  of  sale. 

2.  This  Convention  shall  not  apply 
when  the  parties  have  expressly 
excluded  its  application. 

Note:  Pursuant  to  a  declaration,  the 
original  Article  3  set  out  below  will  apply  for 
the  United  States. 

Article  4  ^ 

This  Convention  shall  not  apply  to 
sales: 

(a)  of  goods  bought  for  personal, 
family  or  household  use,  unless  the 
seller,  at  any  time  before  or  at  the 
conclusion  of  the  contract,  neither  knew 
nor  ought  to  have  known  that  the  goods 
were  bought  for  any  such  use; 

(b)  by  auction; 

(c)  on  execution  or  otherwise  by 
authority  of  law; 

(d)  of  stocks,  shares,  investment 
securities,  negotiable  instruments  or 
money; 

(e)  of  ships,  vessels,  hovercraft  or 
aircraft; 

(f)  of  electricity. 

Article  5 

This  Convention  shall  not  apply  to 
claims  based  upon: 

(a)  death  of  or  personal  injur\'  to.  anv 
person; 

(b)  nuclear  damage  caused  by  the 
goods  sold; 


'Text  .IS  amended  in  at.Lordani  c  w:U,  artii  !e  I  of 
the  1980  Protoi-ol.  Stales  that  main'  a  iji^LUraiion 
under  article  36  bis  (article  XII  of  the  19B0  Proloro!) 
will  be  bound  by  article  3  as  or:g:nall\  adupled  in 
the  Limitation  Convention.  1974.  AitWle  3  a.s 
originally  adopted  reads  as  follows: 

"Artirtf  3 

1  This  Convention  shall  apply  only  if.  at  the  time 
of  the  conclusion  of  the  contract,  she  places  of 
business  of  the  parties  to  a  contract  of  internatinrirtl 
sale  of  goods  are  in  Contracting  States 

2.  I'nless  this  Convention  provides  otherwi.se.  it 
shall  apply  irrespective  of  the  law  which  would 
otherwi.se  be  applicable  by  virtue  of  tlie  rules  of 
private  international  law 

3.  This  Convention  shall  not  apply  when  the 
parties  have  expressly  excluded  its  applirjition." 

'  Text  of  paragraphs  (a|  and  (e|  as  amended  in 
accordance  with  article  II  of  the  1980  Pmtocol. 
Paragraphs  |a)  and  (e)  of  article  4  as  originally 
adcjpied  in  the  Limitation  Convention.  1974.  prim 
to  its  amendment  under  the  l<iau  Prut<H  ol,  re.id  a.s 
fullows: 

(ul  of  goods  bought  for  perw)nal.  femily  or 
household  use; 

(e)  of  ships,  vessels,  or  airi  raft: 


(c)  a  lien,  mortgage  or  other  security 
interest  in  property; 

(d)  a  judgement  or  award  made  in 
Itigal  proceedings; 

(e)  a  document  on  which  direct 
enforcement  or  execution  can  be 
obtained  in  accordance  with  the  law  of 
the  place  where  such  enforcement  or 
execution  is  sought; 

(f)  a  bill  of  exchange,  cheque  or 
promissory  note. 

Article  6 

1.  This  Convention  shall  not  apply  to 
contracts  in  which  the  preponderant 
part  of  the  obligations  of  the  seller 
consists  in  the  supply  of  labour  or  other 
services. 

2.  Contracts  for  the  supply  of  goods  to 
be  manufactured  or  produced  shall  be 
considered  to  be  sales,  unless  the  party 
who  orders  the  goods  undertakes  to 
supply  a  substantial  part  of  the 
materials  necessary  for  such 
manufacture  or  production. 

Article  7 

In  the  interpretation  and  application 
of  the  provisions  of  this  Convention, 
regard  shall  be  had  to  its  international 
character  and  to  the  need  to  promote 
uniformity. 

The  Duration  and  Commencement  of 
the  Limitation  Period 

Article  8 

The  limitation  period  shall  be  four 
years. 

Article  9 

1.  Subject  to  the  provisions  of  articles 
10.  11  and  12  the  limitation  period  shall 
commence  on  the  date  of  which  the 
claim  accrues. 

2.  The  commencement  of  the 
limitation  period  shall  not  be  postponed 
by: 

(a)  a  requirement  that  the  party  be 
given  a  notice  as  descjibed  in  paragraph 
2  of  article  1.  or 

(b)  a  provision  in  an  arbitratidn 
agreement  that  no  right  shall  arise  until 
an  arbitration  award  has  been  made. 

Article  10 

1   A  claim  arising  from  a  breach  of 
contract  shall  accrue  on  the  date  on 
which  such  breach  occurs. 

2.  A  claim  arising  from  a  defect  or 
other  lack  of  conformity  shall  accrue  on 
the  date  on  which  the  goods  are  actually 
handed  over  to.  or  their  tender  is 
refused  by.  the  buver. 

3.  A  claim  based  on  fraud  committ»nl 
before  or  at  the  time  of  the  conclusion 
of  the  contract  or  during  its  performance 
shall  accrue  on  the  date  on  which  the 
fraud  was  or  reasonably  could  have 
b«cn  discovert^d. 
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Article  14 

1.  Where  the  parties  have  agreed  to 
submit  to  a  bilration.  the  limitation 
period  shal  cease  to  nm  when  either 
party  comr  lences  arbitral  proceedings 
in  the  man  ler  provided  for  in  the 
arbitration  agreement  or  by  the  law 
applicable  o  such  proceedings. 
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2.  In  the  absence  of  any  such 
provision,  arbitral  proceedings  shall  be 
deemed  to  commence  on  the  date  on 
which  a  request  that  the  claim  in 
dispute  be  referred  to  arbitration  is 
delivered  at  the  habitual  residence  or 
place  of  business  of  the  other  party  or, 
if  he  has  no  such  residence  or  place  of 
business,  then  at  his  last  known 
residence  or  place  of  business 

Article  15 

In  any  legal  proceedings  other  than 
those  mentioned  in  articles  13  and  14. 
including  legal  proceedings  commenced 
upon  the  occurrence  of: 

(a)  the  death  or  incapacity  of  the 
debtor, 

(b)  the  bankruptcy  or  any  state  of 
insolvency  affecting  the  whole  of  the 
property  of  the  debtor,  or 

(c)  the  dissolution  or  liquidation  of  a 
corporation,  company,  partnership, 
association  or  entity  when  it  is  the 
debtor,  the  limitation  period  shall  cease 
to  run  when  the  creditor  asserts  his 
claim  in  such  proceedings  for  the 
purpose  of  obtaining  satisfaction  or 
recognition  of  the  claim,  subject  to  the 
law  governing  the  proceedings. 

Article  16 

For  the  purposes  of  articles  13.  14  and 
15.  any  act  performed  by  way  of 
counterclaim  shall  be  deemed  to  have 
been  performed  on  the  same  date  as  the 
act  performed  in  relation  to  the  claim 
against  which  the  counterclaim  is 
raised,  provided  that  both  the  claim  and 
'  the  counterclaim  Relate  to  the  same 
contract  or  to  several  contracts 
concluded  in  the  course  of  the  same 
transaction. 

Article  1 7 

1.  Where  a  claim  has  been  asserted  in 
legal  proceedings  within  the  limitation 
period  in  accordance  with  article  13,  14. 
15  or  16.  but  such  legal  proceedings 
have  ended  without  a  decision  binding 
on  the  merits  of  the  claim,  the  limitation 
period  shall  be  deemed  to  have 
continued  to  run 

2.  If.  at  the  time  such  legal 
proceedings  ended,  the  limitation 
period  has  expired  or  has  less  than  one 
vear  to  run,  the  creditor  shall  be  entitled 
to  a  period  of  one  year  from  the  date  on 
which  the  legal  proceedings  ended. 

Article  18 

1  Where  legal  proceedings  have  been 
commenced  against  one  debtor,  the 
limitation  period  prescribed  in  this 
Convention  shall  cease  to  run  against 
any  other  party  jointly  and  severally 
liable  witJi  the  debtor,  provided  that  the 
creditor  informs  such  party  in  writing 


within  that  period  that  the  proceedings 
have  been  commenced. 

2.  Where  legal  proceedings  have  been 
commenced  by  a  subpurchaser  against 
the  buyer,  the  limitation  period 
prescribed  in  this  Convention  shall 
cease  to  run  in  relation  to  the  buyer's 
claim  over  against  the  seller,  if  the  buyer 
informs  the  seller  in  writing  within  that 
period  that  the  proceedings  have  been 
commenced. 

3.  Where  the  legal  proceedings 
referred  to  in  paragraphs  1  and  2  of  this 
article  have  ended,  the  limitation  period 
in  respect  of  the  claim  of  the  creditor  or 
the  buyer  against  the  party  jointly  and 
severally  liable  or  against  the  seller  shall 
be  deemed  not  to  have  ceased  running 
by  virtue  of  paragraphs  1  and  2  of  this 
article,  but  the  creditor  or  the  buyer 
shall  be  entitled  to  an  additional  year 
from  the  date  on  which  the  legal 
proceedings  ended,  if  at  that  time  the 
limitation  period  had  expired  or  had 
less  than  one  year  to  run 

Article  19 

Where  the  creditor  performs,  in  the 
State  in  which  the  debtor  has  his  place 
of  business  and  before  the  expiration  of 
the  limitation  period,  any  act,  other  than 
the  acts  described  in  articles  13.  14,  15 
and  16.  which  under  the  law  of  tliat 
State  has  the  effect  of  recommencing  a 
limitation  period,  a  new  limitation 
period  of  four  years  shall  commence  on 
the  date  prescribed  by  that  law 

Article  20 

1.  Where  the  debtor,  before  the 
expiration  of  the  limitation  period, 
acknowledges  in  writing  his  obligation 
to  the  creditor,  a  new  limitation  period 
of  four  years  shall  commence  to  run 
from  the  date  of  such  acknowled>;cment 

2.  Payment  of  interest  or  partial 
performance  of  an  obligation  by  the 
debtor  shall  have  the  same  effect  as  an 
acknov.'ledgement  under  paragraph  (1) 
of  this  article  if  it  can  reasonably  be 
inferred  from  such  payment  or 
performance  that  the  debtor 
acknowledges  that  obligation. 

Article  21 

Where,  as  a  result  of  a  circumstance 
which  is  beyond  the  control  of  the 
creditor  and  which  he  could  neither 
avoid  nor  overcome,  the  creditor  has 
been  prevented  from  causing  the 
limitation  period  to  cease  to  run,  the 
limitation  period  shall  be  extended  so  as 
not  to  expire  before  the  expiration  of  . 
one  year  from  the  date  on  which  the 
relevant  circumstance  ceased  to  exist. 


Modification  of  the  Limitation  Period  by 
the  Parties 

Article  22 

1.  The  limitation  period  cannot  be 
modified  or  affected  by  any  declaration 
or  agreement  between  the  parties, 
except  in  the  cases  provided  for  in 
paragraph  (2)  of  this  article. 

2.  The  debtor  may  at  any  time  during 
the  running  of  the  limitation  period 
extend  the  period  by  a  declaration  in 
viTiting  to  the  creditor.  This  declaration 
may  be  renewed. 

3.  The  provisions  of  this  article  shall 
not  affect  the  validity  of  a  clause  in  the 
contract  of  sale  which  stipulates  that 
arbitral  proceeding  shall  be  commenced 
within  a  shorter  period  of  hmitation 
than  that  prescribed  by  this  Convention, 
provided  that  such  clause  is  valid  under 
the  law  applicable  f  o  the  contract  of 
sale. 

General  Limit  of  the  Limitation  Period 
Article  23 

Notwithstanding  the  provisions  of 
this  Convention,  a  limitation  period 
shall  in  any  event  expire  not  later  than 
ten  years  from  the  date  on  which  it 
commenced  to  nm  under  articles  9, 10. 
11  and  12  of  this  Convention. 

Consequences  of  the  Expiration  of  the 
Limitation  Period 

Article  24 

Expiration  of  the  limitation  period 
shall  be  taken  into  consideration  in  any 
legal  proceedings  only  if  invoked  bv  a 
party  to  such  proceedings. 

Article  25 

1.  Subject  to  the  provisions  of 
paragraph  (2)  of  this  article  and  of 
article  24,  no  claim  shall  be  recognized 
or  enforced  in  any  legal  proceedings 
commenced  after  the  expiration  of  the 
limitation  period. 

2.  Notwithstanding  the  expiration  of 
the  limitation  period,  one  party  may 
rely  on  his  claim  as  a  defence  or  for  the 
purpose  of  set-off  against  a  claim 
asserted  by  the  other  party,  provided 
that  in  the  latter  case  this  may  only  be 
done: 

(a)  if  both  claims  relate  to  the  same 
contract  or  to  several  contracts 
concluded  in  the  course  of  the  same 
transaction;  or 

(b)  if  the  claims  could  have  been  set- 
off at  any  time  before  the  expiration  of 
the  limitation  period. 

Article  26 

Where  the  debtor  performs  his 
obligation  after  the  expiration  of  the 
limitation  period,  he  shall  not  on  that 
ground  be  entitled  in  any  way  to  claim 


restitution  even  if  he  did  not  know  at 
the  time  when  he  performed  his 
obligation  that  the  limitation  period  had 
expired. 

Article  27 

The  expiration  of  the  limitation 
period  with  respect  to  a  principal  debt 
shall  have  the  same  effect  with  respect 
to  an  obligation  to  pay  interest  on  that 
debt. 

Calculation  of  the  Period 
Article  28 

1.  The  Hmitation  period  shall  be 
calculated  in  such  a  way  that  it  shall 
expire  at  the  end  of  the  day  which 
corresponds  to  the  date  on  which  the 
period  commenced  to  run.  If  there  is  no 
such  corresponding  date,  the  period 
shall  expire  at  the  end  of  the  last  day  of 
the  last  month  of  the  limitation  period. 

2.  The  limitation  period  shall  be 
calculated  by  reference  to  the  date  of  the 
place  where  the  legal  proceedings  are 
instituted. 

Article  29 

Where  the  last  day  of  the  limitation 
period  falls  on  an  official  holiday  or 
other  dies  non  juridicus  precluding  the 
appropriate  legal  action  in  the 
jurisdiction  where  the  creditor  institutes 
legal  proceedings  or  assets  a  claim  as 
envisaged  in  article  13.  14  or  15,  the 
limitation  period  shall  be  extended  so  as 
not  to  expire  until  the  end  of  the  first 
day  following  that  official  holiday  or 
dies  non  juridicus  on  which  such 
proceedings  could  be  instituted  or  on 
which  such  a  claim  could  be  asserted  in 
that  jurisdiction. 

International  Effect 

Article  30 

The  acts  and  circumstances  referred 
to  in  articles  13  through  19  which  have 
taken  place  in  one  Contracting  State 
shall  have  effect  for  the  purposes  of  this 
Convention  in  another  Contracting 
State,  provided  that  the  creditor  has 
taken  all  reasonable  steps  to  ensure  that 
the  debtor  is  informed  of  the  relevant 
act  or  circumstances  as  soon  as  possible. 

Part  II.  Implementation 

Article  31 

1.  If  a  Contracting  State  has  two  or 
more  territorial  units  in  which, 
according  to  its  constitution,  different 
systems  of  law  are  applicable  in  relation 
to  the  matters  dealt  with  in  this 
Convention,  it  may,  at  the  time  of 
signature,  ratification  or  accession, 
declare  that  this  Convention  shall 
extend  to  all  its  territorial  units  or  only 
to  one  or  more  of  them,  and  may  amend 


its  declaration  by  submitting  another 
declaration  at  any  time. 

2.  These  declarations  shall  be  notified 
to  the  Secretary-General  of  the  United 
Nations  and  shall  state  expressly  the 
territorial  units  to  which  the  Convention 
applies. 

3.  If  a  Contracting  State  described  in 
paragraph  (1)  of  this  article  makes  no 
declaration  at  the  time  of  signature, 
ratification  or  accession,  the  Convention 
shall  have  effect  within  all  territorial 
units  of  that  State. 

4.  If,  by  virtue  of  a  declaration  under 
this  article,  this  Convention  extends  to 
one  or  more  but  not  all  of  the  territorial 
units  of  a  Contracting  State,  and  if  the 
place  of  business  of  a  party  to  a  contract 
is  located  in  that  State,  this  place  of 
business  shall,  for  the  purposes  of  this 
Convention,  be  considered  not  to  be  in 

a  Contracting  State,  unless  it  is  in  a 
territorial  unit  to  which  the  Convention 
extends.' 

Article  32 

Where  in  this  Convention  reference  is 
made  to  the  law  of  a  State  in  which 
different  systems  of  law  apply,  such 
reference  shall  be  construed  to  mean  the 
law  of  the  particular  legal  system 
concerned. 

Article  33 

Each  Contracting  State  shall  apply  the 
provisions  of  this  Convention  to 
contracts  concluded  on  or  after  the  date 
of  the  entry  into  force  of  this 
Convention. 

Part  III.  Declarations  and  Reservations 

Article  34  * 

1.  Two  or  more  Contracting  States 
which  have  the  same  or  closely  related 
legal  rules  on  matters  governed  by  this 
Convention  may  at  any  time  declare  that 
thp  Convention  shall  not  apply  to 
contracts  of  international  sale  of  goods 
where  the  parties  have  their  places  of 
business  in  those  States.  Such 
declarations  may  be  made  jointly  or  by 
reciprocal  unilateral  declarations. 

2.  A  Contracting  State  which  has  the 
same  or  closely  related  legal  rules  on 


'  New  Paragraph  A.  added  in  accordance  wiih 
article  III  of  the  1980  Protocol. 

*  Text  as  amended  in  accordance  with  anicic  FV 
of  the  1980  Protocol.  Article  34  as  originally 
adopted  in  the  Limitation  Convention.  1974.  prior 
to  its  amendment  under  the  1980  Protocol,  read  as 
follows: 

Article  34 

'"Two  or  more  Contracting  Slates  may  at  an\  lime 
declare  that  contracts  of  sale  between  a  seller 
having  a  place  of  business  in  one  oi  these  States  and 
a  buyer  having  a  place  of  business  in  another  of 
these  States  shall  not  be  governed  by  this 
Convention,  because  they  apply  to  the  matters 
governed  by  this  Convention  the  same  or  closelv 
related  legal  rules." 
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buyer  have  their  places  of  business  in 
States  parties  to  such  agreement. 

Article  38 

1  A  Contracting  State  which  is  a 
party  to  any  existing  convention  relating 
to  the  international  sale  of  goods  may 
declare,  at  the  time  of  the  deposit  of  its 
instrument  of  ratification  or  accession, 
that  it  will  apply  this  Convention 
exclusively  to  contracts  of  international 
sale  of  goods  as  defined  in  such  existing 
convention. 

2.  Such  declaration  shall  cease  to  In- 
effective on  the  first  day  of  the  month 
following  the  expiration  of  twelve 
months  after  a  new  convention  on  the 
international  sale  of  goods,  concluded 
under  the  auspices  of  the  United 
Nations,  shall  have  entered  into  force. 

Articln  39 

No  reservation  other  than  those  made 
in  accordance  with  articles  34,  35.  36. 
36  bis  and  38  shall  be  permitted. 

Article  40 

1.  Declarations  made  under  this 
Convention  shall  be  addressed  to  the 
Secretary-General  of  the  United  Nations 
and  shall  take  effect  simultaneously 
with  the  entry  of  this  Convention  into 
force  in  respect  of  the  State  concerned, 
except  declarations  made  thereafter.  The 
latter  declarations  shall  take  effect  on 
the  first  day  of  the  month  following  the 
expiration  of  six  months  after  the  date 
of  their  receipt  by  the  Secretary-General 
of  the  United  Nations.*  Reciprocal 
unilateral  declarations  under  article  34 
shall  take  effect  on  the  first  day  of  the 
month  following  the  expiration  of  six 
months  after  the  receipt  of  the  latest 
declaration  by  the  Secretary-General  of 
thr  United  Nations.*  ^ 

2.  Any  Slate  which  has  made  a 
declaration  under  this  Convention  may 
withdraw  it  at  any  time  by  a  notification 
addressed  to  the  Secretary-General  of 
the  United  Nations.  Such  withdrawal 
shall  take  effect  on  the  first  day  of  the 
month  following  the  expiration  of  six 
months  after  the  date  of  the  receipt  of 
the  notification  by  the  Secretary -General 
of  the  United  Nations.  In  the  case  of  a 
declaration  made  under  article  34  of  tliis 
Convention,  such  withdrawal  shall  also 
render  inoperative,  as  from  the  date  on 
which  the  withdrawal  takes  effect,  any 
reciprocal  declaration  made  by  another 
State  under  that  article. 


'  L.ast  sentence  of  paragraph  1  of  article  40 
(t>etween  *)  added  in  accordance  with  article  VI  of 
tt:e  1980  I'rotncol. 


Part  rV.  Final  Clauses 

Article  41 

This  Convention*  shall  be  open  until 
31  December  1975  for  signature  by  all 
States  at  the  Headquarters  of  the  United 
Nations. 

Article  42 

This  Convention  *  is  subject  to 
ratification.  The  instruments  of 
ratification  shall  bo  deposited  with  the 
Secretary-Ckiueral  of  the  United  Nations. 

Article  43 

This  Convention  ^  shall  remain  open 
for  accession  by  any  State.  The 
instruments  of  accession  shall  be 
deposited  with  the  Secretary-General  of 
the  United  Nations. 

Article  43  bis  (Article  X  of  the  Protocol) 

If  a  State  ratifies  or  accedes  to  the 
1974  Limitation  Convention  after  the 
entry  into  force  of  the  1980  Protocol,  the 
ratification  or  accession  shall  also 
constitute  a  ratification  or  an  accession 
to  the  Convention  as  amended  by  the 
1980  Protocol  if  the  State  notifies  the 
depositary  accordingly. 

Article  43  ter  (Article  VIII  (2)  of  the 
Protocol) 

Accession  to  the  1980  Protocol  by  any 
State  which  is  not  a  Contracting  Party  to 
the  1974  Limitation  Convention  shall 
have  the  effect  of  accession  to  that 
Convention  as  amended  by  the  Protocol, 
subject  to  the  provisions  of  article  44 
bis. 

Article  44 

1.  This  Convention  shall  enter  into 
force  on  the  first  day  of  the  month 
following  the  expiration  of  six  months 
after  the  date  of  the  deposit  of  the  tenth 
instrument  of  ratification  or  accession. 

2.  For  each  State  ratifying  or  n(.ceding 
to  this  Convention  after  the  deposit  of 
the  tenth  instrument  of  ratification  or 
accession,  this  Convention  shall  enter 
into  force  on  the  first  day  of  the  month 
following  the  expiration  of  six  months 
after  the  date  of  the  deposit  of  its 
instrument  of  ratification  or  accession. 

Article  44  bis  (Article  XI  of  the  Protocol) 

Any  State  which  becomes  a 
Contracting  Party  to  the  1974  Limitation 
Convention,  as  amended  by  the  1980 
Protocol,  shall,  unless  it  notifies  the 
depositary  to  the  contrary,  be 
considered  to  be  also  a  Contracting 
Party  to  the  Convention,  unamended,  in 
relation  to  any  Contracting  Party  to  the 
Convention  not  yet  a  Contracting  Party 
to  the  1980  Protocol. 


"Refers  to  the  1974  Limitation  Convention. 


Article  45 

1.  Any  Contracting  State  may 
denounce  this  Convention  by  notifying 
the  Secretary-General  of  the  United 
Nations  to  that  effect. 

2.  The  denunciation  shall  take  effect 
on  the  first  day  of  the  month  following 
the  expiration  of  twelve  months  after 
receipt  of  the  notification  by  the 
Secretary-General  of  the  United  Nations. 

Article  45  bis  (Article  XIII  (3)  of  the 
Protocol) 

Any  Contracting  State  in  respect  of 
which  the  1980  Protocol  ceases  to  have 
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effect  by  the  application  of  paragraphs 
(1)  and  (2) »  of  article  XIII  of  1980 
Protocol  shall  remain  a  Contracting 
Party  to  the  1974  Limitation 
Convention,  unamended,  unless  it 
denounces  the  unamended  Convention 


"Paragraphs  (1)  and  (2)  of  article  XIU  of  the 
Protocol  read  as  follows: 

(1)  A  Contracting  State  niay  denounce  this 
Protocol  by  notifying  the  depositary  to  that  effect. 

(2)  The  denunciation  shall  take  effect  on  the  first 
day  of  the  month  following  the  expiration  of  twelve 
months  after  receipt  of  the  notification  by  the 
depositary. 


in  accordance  with  article  45  of  that 
Convention. 

Article  46 

The  original  of  this  Convention,  of 
which  the  Chinese,  English,  French. 
Russian  and  Spanish  texts  are  equally 
authentic,  shall  be  deposited  with  the 
Secretary-General  of  the  United  Nations. 

"Editorial  Note:  Footnote  numbers  have 
been  added  for  convenience." 

IFR  Doc.  95-1034  Filed  1-13-95:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Ch<  pter  1 

[FAR  Cases  i4-721  and  94-780] 

RIN  9000-AC  30  and  9000-AG37 

Federal  Ac(|uisition  Regulation; 
Correctioni  to  Truth  in  Negotiations 
Act  and  Sniall  Business 

AGENCIES:  E  epartment  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  Nation!  1  Aeronautics  and  Space 
Administra  ion  (NASA). 
ACTION:  Coitections  to  proposed  rules. 


vrit 


(  n 


summary:  Ik  the  January  6,  1995, 
Federal  Rej  ister,  two  proposed  rules 
Igated  pursuant  to  the 
Acquisition  Streamlining  Act  of 
.  103-355.  These  proposed 
>th  Small  Business  and  the 
gotiations  Act  (TINA).  In  the 
proposed  rule  documents 
Friday,  January  6,  1995,  as 
IV  of  the  Federal  Register. 
public  meetings  and  the 
wTitten  and  oral  statements 
In  addition,  the  Federal 
t  ible  of  contents  entries  for 
docuri  lents  were  incorrect.  The 
ions  for  the  Truth  in 
s  Act  (TIl^A)  and  Small 
p  oposed  regulations  appear 
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o  ■ 
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were  promi 
Federal 
1994.  Pub 
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Truth  in  Ne 
preamble  o 
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Parts  III  an 
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submitta 
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Register's 
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below. 

In  Federal 
00002 
6.  1995  (FAR 

1.  Under 
Public  Meetin; 
13,  1995,  a 
Written 
"February 

2.  In  the 
Meeting,  ir 
date  shouli  I 
and  in  the 
should 


rea  1 


Register  Document  95- 

at  60  FR  2302;  January 
case  94-780): 
the  DATES  caption  change  the 

g  date  to  read  '•February 
9:30  a.m."  and  change  the 
Oral  Statement  due  date  to 
1995." 
Background,  under  Public 
the  second  paragraph  the 
read  "February  13,  1995." 
hird  paragraph  the  date 
Februarv  8. 1995." 


app  jaring 


an  1 


In  Federal  Register  document  95- 

00012,  appearing  at  60  FR  2282;  January 
6, 1995  (FAR  case  94-721): 

1.  Under  the  DATES  caption  change  the 
Public  Meeting  date  to  read  "February 

13,  1995,  at  1:00  p.m."  and  change  the 
Written  and  Oral  Statement  due  date  to 
"February  8, 1995." 

2.  In  the  Background,  under  Public 
Meeting,  in  the  second  paragraph  the 
date  should  read  "February  13. 1995." 
and  in  the  third  paragraph  the  date 
should  read  "February  8, 1995." 

FOR  FURTHER  INFORMATION  CONTACT: 
If  additional  information  or  clarification 
is  needed  please  call  Beverly  Fayson, 
FAR  Secretariat,  at  (202)  501-4755. 
SUPPLEMENTARY  INFORMATION: 

How  To  Obtain  copies 

Interested  members  of  the  public  may 
obtain  copies  of  the  proposed  rules  from 
the  FAR  Secretariat,  Room  4037,  GSA 
Building,  18th  and  F  Sts..  NW, 
Washington,  DC  20405,  (202)  501-4755. 

Dated;  Januarv'  11,  1995. 
Edward  Loeb, 

Deputy  Project  Manager  for  Implementation 
of  the  Federal  Acquisition  Streamlining  Act- 
(FR  Doc.  95-1049  Filed  1-11-95;  1:14  pm] 

BILLING  CODE  682&-34-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

[FAR  Cases  54-721  and  94-780] 

RIN  9000-AG30  and  900O-AG37 

Federal  Acquisition  Regulation;  Truth 
in  Negotiations  Act  and  Small 
Business  Meetings 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 


ACTION:  Notice  of  meetings  on  proposed 
rules. 


SUMMARY:  The  Federal  Acquisition 
Streamlining  Act  of  1994,  Pub.  L.  103- 
355,  (Act)  provides  authorities  that 
streamline  the  acquisition  process  and 
minimize  burdensome  Government- 
unique  requirements.  Proposed  changes 
to  the  Federal  Acquisition  Regulation 
(FAR)  were  published  in  the  January  6, 
1995,  Federal  Register  [60  FR  2282  and 
2302)  to  implement  the  Act  with  respect 
to  Small  Business  and  the  Truth  in 
Negotiations  Act.  The  FAR  Council  is 
interested  in  an  exchange  of  ideas  and 
opinions  with  respect  to  these  rules  and 
accordingly  has  scheduled  public 
meetings  at  the  GSA  Auditorium, 
Washington,  DC,  on  February- 13, 1995. 
The  public  is  encouraged  to  furnish  its 
views.  Written  statements  for 
presentation  should  be  submitted  to  the 
FAR  Secretariat  by  February  8, 1995. 
Persons  or  organizations  with  similar 
positions  are  encouraged  to  select  a 
common  spokesperson  for  presentation 
of  their  views.  Interested  members  of 
the  public  may  obtain  copies  of  the 
proposed  rules  from  the  FAR 
Secretariat,  Room  4037,  GSA  Building, 
18th  and  F  Sts.,  NW,  Washington,  DC 
20405,  (202)  501-4755. 

DATES:  The  Small  Business  meeting  will 
be  held  on  February  13,  1995,  at  9:30 
a.m.  and  the  TINA  meeting  will  be  held 
on  February  13,  1995,  at  1:00  p.m. 

ADDRESSES:  The  meetings  will  be  held  at 
the:  GSA  Auditorium,  18th  &  F  SU-eets 
NW.,  First  Floor.  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT; 
Beverly  Fayson,  (202)  501-4755.  FAR 
Secretariat,  General  Services 
Administration. 

Dated:  Ianuar>'ll.  1995. 
Edward  Loeb, 

Deputy  Project  Manager  for  Implementation 
of  the  Federal  Acquisition  Streamlining  Act 
of  1994. 
[FRDoc.  95-1048  Filed  1-11-95;  115  pm] 
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DEPARTMEliT  OF  EDUCATION 

National  Insf  tute  on  Disability  and 
Rehabilitatiom  Research;  Notice  of 
Final  Fundinjg  Priorities  for  Fiscal 
Years  1995 
Demonstrat 


^nd  1996  for  Research  and 
I  jn  Projects 


AGENCY:  Dep  irtment 


The 


SUMMARY: 
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These  priorities  are 
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These  priorities  take 
Febtuary  16,  1995. 
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CFR  351.32 
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INFORMATION  CONTACT: 
U.S.  Department  of 
Independence  Avenue, 
Building,  Room  3424. 
D.C.  20202-2601. 

205-8801.  Individuals 
ecommunications  device 
( TDD)  mav  call  the  TDD 
205-8801. 
INFORMATION:  This 
three  final  priorities  for 
These  priorities  are  in 
i  ccommodations  for 
vith  disabilities  in  adult 
jgrams,  reproductive  issues 
ith  disabihties,  and  HIV/ 


for  the  R&D  program  of 
CO  itained  in  section  204(a)  of 
ation  Act  of  1973,  as 
U.S.C.  760-762). 
program  the  Secretary 
to  public  agencies  and 
and  organizations, 
institutions  of  higher 
ian  tribes,  and  tribal 
In  part,  this  program  is 
issist  in  the  provision  of 
other  rehabilitation 
p  ersons  with  disabilities, 
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iirough  planning  and 
)f  research  and 

projects,  and  specialized 
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(see  34  CFR  351.1).  Under 
i(Jns  for  this  program  (see  34 
,  llie  Secretary  may 
research  priorities  by  reserving 


1  )n  ■ 


funds  to  support  the  research  activities 
listed  in  34  CFR  351.10. 

These  final  priorities  support  the 
National  Education  Goals,  one  of  which 
states  that  every  American  will  be 
literate  and  will  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

On  October  7, 1994,  the  Secretary 
published  a  notice  of  proposed 
priorities  in  the  Federal  Register  (59  FR 
51326). 

The  Department  of  Education 
received  thirty-five  letters  commenting 
on  the  proposed  priorities. 
Modifications  were  made  to  the 
priorities  as  a  result  of  those  comments. 
The  comments,  and  the  Secretary's 
responses,  are  discussed  in  an  appendix 
to  this  notice. 

Note:  This  notice  of  final  priorities  does 
not  solicit  applications.  A  notice  inviting 
applications  in  the  areas  of  acconunodations 
for  individuals  with  disabilities  in  adult 
education  programs  and  HIV/ AIDS  and 
disability  is  published  in  a  separate  notice  in 
this  issue  of  the  Federal  Register.  At  this 
time,  NIDRR  is  not  inviting  applications  in 
the  area  of  reproductive  issues  for  women 
with  disabilities. 

Priorities 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  one  of  the 
following  priorities.  The  Secretary  will 
fund  under  this  program  only 
applications  that  meet  one  of  these 
absolute  priorities: 

Priority  1 :  Accommodations  for 
Individuals  With  Disabilities  in  Adult 
Education  Programs 

Background 

In  program  year  1991  Adult  Education 
(AE)  programs  funded  under  the  Adult 
Education  Act  (P.L.  88-452,  as 
amended)  served  over  3.7  million 
people  in  adult  basic,  adult  secondary, 
and  English-as-a-second-language 
programs.  Adult  Basic  Education 
programs  serve  persons  who  are 
educationally  disadvantaged,  including 
individuals  with  all  types  of  disabilities. 
The  Office  of  Vocational  and  AduU 
Education  estimates  that  at  least  30 
percent  of  the  persons  in  AE  programs 
have  a  disability.  Adults  (aged  16  years 
or  older)  with  disabilities  are  enrolled  in 
AE  programs  located  in  57  States  or 
territories  in  local  educational  agencies, 
community  colleges,  community-based 
organizations,  mental  hospitals, 
rehabilitation  and  correctional  facilities, 
and  other  facilities  serving  individuals 
with  disabihties  (U.S.  Department  of 
Education,  Adult  Learning  and  Literacy 


Clearinghouse,  Fact  Sheet  9,  February 
1994). 

Some  individuals  with  disabilities  in 
AE  programs  may  need 
accommodations  to  make  the 
educational  program  accessible.  These 
accommodations  may  involve  the 
modification  of  policies,  practices,  or 
procedvares,  or  the  provision  of  auxiliary 
aids  and  services  (e.g.,  relaxed  time 
requirements  for  tests,  interpreters, 
assistive  technology)  or  both.  Published 
efforts  to  identify  accommodations  for 
adults  with  disabilities  in  AE  programs 
have  focused  on  administering  tests  and 
diagnostic  assessments  (American 
Council  on  Education,  "GED  Test 
Accommodations,"  Washington,  D.C, 
1990;  American  Council  on  Education, 
"External  Diploma  Program  Assessment 
Accommodations  and  Modifications  for 
Adults  with  Special  Learning  Needs," 
WashinRton,  D.C,  1990). 

In  addition  to  testing  and  assessment 
accommodations,  individuals  with 
disabilities  in  AE  programs  may  require 
accommodations  related  to  the 
presentation  of  instructional  materials, 
alternative  formats  to  print  materials, 
notetakers,  alternatives  to  written 
assignments,  practicums,  scheduling, 
and  a  variety  of  other  educational  tasks 
and  requirements. 

Adult  Education  administrators  and 
teachers  need  to  understand  not  only 
their  obligations  under  Section  504  of 
the  Rehabilitation  Act,  as  amended,  and 
the  Americans  with  Disabihties  Act,  but 
also  the  resources  that  are  available  to 
enable  them  to  provide  the 
accommodations.  Similarly,  students 
with  disabilities  in  AE  programs  need  to 
understand  their  rights,  articulate  their 
needs,  and  identify  the  accommodations 
that  will  assist  them  to  meet  the 
program's  requirements. 

Priority 

An  R&D  project  on  accommodations 
for  individuals  with  disabilities  in 
Adult  Education  programs  shall — 

•  Surv'ey  the  nature  and  extent  to 
which  a  representative  sample  of  AE 
programs  are  providing  programmatic 
accommodations  to  students  with 
disabilities  and  determine  the 
relationship  between  the  provision  of 
those  accommodations  and  program 
outcomes  for  those  students  (e.g., 
graduation  rates,  program  completion, 
career  advancement,  etc.); 

•  Identify  and  evaluate  effective 
progfammatic  accommodations  for 
individuals  with  disabilities  in  AE 
programs,  and  develop 
recommendations  for  the  development 
of  new  accommodations,  including,  but 
not  limited  to,  accommodations  related 
to  testing,  presentation  of  instructional 


materials,  alternative  formats  to  print 
materials,  notetakers,  alternatives  to 
written  assignments,  practicums, 
scheduling,  and  assistive  technology; 

•  Utilizing  existing  materials  to  the 
maximum  extent  possible,  develop 
guidance  for  AE  staff  and  students  with 
disabilities  in  AE  programs  on  the  rights 
and  duties  of  covered  entities  to  provide 
appropriate  accommodations  to 
individuals  with  disabilities; 

•  Utilizing  existing  material  to  the 
maximum  extent  possible,  develop 
information  for  AE  staff  and  students 
with  disabilities  on  both  innovative  and 
"ommon  accommodations  provided  to 
students  with  disabilities,  as  well  as 
information  on  resources  that  will  assist 
AE  programs  provide  accommodations; 

•  Field-test  and  ensure  that  the 
materials  that  are  developed  address  the 
needs  of  individuals  with  disabilities 
from  minority  backgrounds  who  are  in 
AE  programs;  and 

•  Coordinate  efforts  with  NIDRR's 
Disability  and  Business  Technical 
Assistance  Centers  (DBTACs,  the  ADA 
technical  assistance  centers)  as  well  as 
with  the  Division  of  Adult  Education 
and  Literacy  within  the  U.S.  Department 
of  Education  Office  of  Vocational  and 
Adult  Education. 

Priority  2:  Reproductive  Issues  for 
Women  With  Physical  Disabilities 

Background 

Despite  the  attention  given  to 
disability  in  general  emd  certain 
impairments  in  particular,  one  category 
within  the  disabled  population  has 
received  little  recognition  or  study — 
women.  (Doggone.  Mary  J.,  Brooks. 
Nancy  A.,  Women  and  Disability:  The 
Double  Handicap,  1985).  Over  3,000.000 
women  of  childbearing  age  in  the 
United  States  have  some  type  of 
disability.  Many  women  with 
disabilities  have  been  discouraged  by 
their  families,  friends,  and  health 
providers  from  considering  the  option  of 
pai-enthood.  Until  very  recently,  women 
with  many  types  of  physical  disabilities 
have  not  been  encouraged  or  facilitated 
in  exercising  that  option  by  health  care 
providers  and  others.  Medical 
professionals  have  often  discouraged 
pregnancy  for  women  with  physical 
disabilities  because  of  the  limited 
understanding  of  the  effect  of  bodily 
changes  during  pregnancy,  labor,  and 
delivery  on  existing  impairments.  This 
priority  addresses  issues  confronted 
specifically  by  women  with  physical 
disabilities. 

Some  aspects  of  women's  health 
maintenance  that  are  an  ordinary  part  of 
life  for  most  women  pose  significant 
problems  for  women  with  physical 


disabilities.  Depending  upon  the  type  of 
disability,  fertility  may  be  unaffected 
but  pregnancy  may  be  an  increased  risk 
and  require  high-risk  management; 
genetic  coimseling  may  be  suggested; 
symptoms  of  chronic  disease  or 
impairment  may  or  may  not  be 
exacerbated;  delivery  may  be  difficult; 
and  urinary  infections,  decubitus  ulcers 
and  autonomic  hyperreflexia  during 
labor  and  defivery  may  be  present. 
(Asrael,  W.,  Huberman,  B.,  NAACOG 
Update  Series,  Vol.  5,  Lesson  11, 1986). 

Women  with  physical  disabilities 
often  require  specialized  g\'necological 
attention  for  a  number  of  possible 
concerns.  The  interaction  of  drugs  may 
have  a  more  severe  impact  on  their 
systems,  such  as  the  canceling  effect  of 
antiseiziu-e  medications  and  oral 
contraceptives,  or  the  multiplying  effect 
of  antispasmodics  on  other  drugs  with 
depressive  side  effects.  There  has  been 
little  research  on  the  long-term  effects  of 
oral  contraceptives  and  other  hormonal 
treatments  for  women  who  lead 
sedentary  existences  and  who  often 
have  compromised  circulatory  systems. 
(Nosek,  M.,  Point  of  View,  Primary  Care 
Issues  for  Women  With  Severe  Physical 
Disabilities,  Journal  of  Women's  Health, 
Vol.  1,  No.  4, 1992).  Concerns  revolve 
around  the  ability  to  conceive,  the 
presence  of  special  problems  and  risks 
during  pregnancy,  the  impact  on  the 
disability  itself  and  the  rnethods  of 
delivery. 

Elaine  Carty  and  Tali  Conine, 
(Rehabilitation  Nursing,  Vol.  13.  No.  2. 
1988),  looked  at  six  important  areas  of 
stress  that  pregnant  women  with 
physical  disabilities  experience.  Three 
are  role  related:  accepting  the  new  role 
of  childbearing  and  the  impending 
responsibilities  of  parenthood, 
accepting  extra  nurturing  and  assuming 
a  more  drprrdent  role,  and  dealing  with 
fatigue  and  limitations  on  activity  in  the 
perinatal  period.  Psychosocial  issues 
cannot  be  separated  from  the  womem's 
general  well-being. 

Research  supports  the  conclusion  that 
more  e.xtensive  education  of  health  care 
providers  and  consumers  in  the  medical 
and  psychosocial  aspects  of  disability 
and  in  the  area  of  human  sexuality  and 
commimications  regarding  this  aspect  of 
health  care  could  lead  to  improved 
health  services  for  women  with 
disabilities.  Among  the  problems  in 
providing  appropriate  reproduction- 
related  services  to  women  with 
disabilities  is  the  limited  experience  of 
obstetricians-gynecologists  with  health 
issues  of  various  types  of  disabilities, 
and  the  limited  involvement  of 
physiatrists  and  other  specialists  in 
prenatal  care.  Physicians  who  may  have 
been  involved  in  the  woman's  previous 


care  include  a  physiatrist,  orthopedist, 
neurologist  and  urologist.  The  proposed 
project  is  to  investigate  appropriate 
roles  for  these  specialists  in  the 
pregnancy  care  team. 

If  women  with  disabilities  are  to  have 
options  for  reproductive  care 
comparable  to  those  available  to  women 
without  disabilities,  then  the  obstetrical 
profession  and  ancillary  health  care 
personnel  must  be  educated  on  the 
special  pregnancy-related  needs  of 
women  wiUi  physical  disabilities. 
Development  and  dissemination  of 
cunent  information  to  health  care 
practitioners  and  to  women  with 
disabilities  will  be  a  key  element  of  any 
project  to  be  fimded  under  this  priority. 

Being  informed  is  one  of  the  best 
ways  for  a  woman  to  increase  her 
confidence  and  ensure  she  is  given  the 
same  pregnancy-related  options  as  her 
nondisabled  peers.  (Beckmann,  Gittler, 
Barzansky,  and  Beckmann,  On  the 
Gynecologic  Health  Care  of  Women 
With  Disabilities,  Obstetrics  and 
GyTiecology,  Vol.  74,  No.  1,  July,  1989). 
A  woman  with  a  disability  who  is 
pregnant  should  be  aware  of  major  risk- 
benefit  ratios,  and  needs  a  support 
system  that  includes  an  obstetrical  team 
sensitive  to  the  specific  issues  related  to 
her  disability.  (Freda,  Cioschi,  Nilson. 
Childbearing  Issues  for  Women  with 
Physical  Disabilities,  Special  Interest 
Section  Newsletter,  Physical 
Disabilities,  Vol.  12,  No.  2,  June  1989, 
published  quarterly  by  the  American 
Occupational  Therapy  Association,  Inc.) 

Choices  concerning  pregnancy  and 
motherhood  often  have  different 
implications  for  women  in  diverse 
cultures,  depending  upon  the 
psychosocial  expectations  of  women 
and  the  support  systems  available  to 
them.  Disabled  women  from  minority 
backgrounds  may  be  quite  differpnt  from 
those  available  to  nonminorisy  v^omen. 
A  project  to  be  funded  under  this 
priority  is  expected  to  address  the 
research  questions  concerning 
disability,  pregnancy,  and  cultural 
competency.  Thus,  any  project  must 
involve  not  only  women  with  physical 
disabilities,  but  also  disabled  women 
from  diverse  cultural  backgrounds,  in 
the  design,  conduct,  and  dissemination 
of  the  research.  A  grantee  funded  under 
this  priority  is  expected  to  demonstrate 
familiarity  and  ability  to  coordinate 
with  other  projects  and  agencies 
addressing  related  issues,  including  the 
Department  of  Health  and  Human 
Ser\'ices  and  its  grantees. 

Priority 

An  R&D  project  on  reproductive 
issues  for  women  with  disabilities 
shall— 
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•  Diss^inate  the  research  findings  to 
providers  and  women  with 
through  the  most  effective 
likely  to  result  in  maximum 
practice  and  training. 


Priority  3  HIV/ AIDS  and  Disability 
Backgrou  id 


huhian  immunodeficiency  virus 
a  chronic,  progressive 
1  )gic  deficiency  disease  with  a 
of  manifestations.  (Atkins,  B. 
Haicock,  A.  K.,  American 
Rehabiliti  ition,  1993).  The  continuum 
s€^n  as  four  major  stages:  Acute 
e;  Chronic  Asymptomatic 
Diseise;  Chronic  Symptomatic  HIV 
<  nd  Advanced  Disease  (AIDS), 
knov  Ti  that  HIV  affects  every 
locial,  economic,  sexual, 
geographic  group  in  this 


eA  ery  ! 


Surgeon  General  C.  Everett 
staged  that  HIV  is  expected  to 

household  in  America  in 
"  The  numbers  of  people  who 
is  significant:  the  Centers  for 
C  ontrol  and  Prevention  (CDC), 
HIM/ AIDS  Surveillance  Report, 
that,  as  of  December,  1993. 
(iases  of  AIDS  had  been 

n  the  United  States.  Of  these, 
ihdividuals  were  known  to  be 
h  AIDS.  These  figures  do  not 
di'/iduals  who  have  been 
as  HIV  seropositive,  but  have 
developed  full-blown  AIDS;  that 


number  is  estimated  to  exceed  one 
million.  Racial  and  ethnic  minority 
populations  have  been 
disproportionately  affected  by  HIV 
infection  and  AIDS.  In  1992,  47  percent 
of  all  reported  AIDS  cases  were  among 
African- Americans  and  Hispanics 
although  these  two  groups  represent 
only  21  percent  of  the  entire  population 
(1992  CDC  Newsletter).  HIV  infections 
are  also  increasing  rapidly  among 
women. 

Although  HIV  disease  is  chronic, 
progressive,  and,  so  far,  ultimately  fatal, 
the  average  period  of  time  from  onset  of 
infection  to  death  continues  to  increase, 
due  to  improved  health  care 
interventions,  and  is  now  estimated  to 
be  11.5  years  (Whitman-Walker  Clinic). 
Individuals  may  well  begin  to  live 
longer  at  each  stage  of  the  disease 
process.  Thus,  as  the  natural  course  of 
the  disease  changes,  it  will  be  important 
to  track  the  changing  needs  for 
rehabilitation  and  conununity  support 
services.  Most  "Persons  Living  with 
AIDS"  (PLWA)  aspire  to  maintain  as 
normal  a  life  as  possible  during  the 
period  of  disease  and  disability  and 
have  both  the  potential  and  the  right  to 
benefit  from  appropriate  service 
programs.  It  is  extremely  critical  that 
culturally  sensitive,  community 
integrated  service  systems  to  promote 
rehabilitation,  independence, 
emplojonent,  and  community 
integration  and  to  reduce  barriers  be 
developed  and  implemented. 

The  Americans  with  Disabilities  Act 
(ADA)  and  Section  504  of  the 
Rehabihtation  Act  of  1973,  as  amended, 
have  very  similar  definitions  of  an 
individual  with  a  disability,  and  define 
such  an  individual,  in  summary,  as  one 
who  has  a  physical  or  mental 
impairment  that  substantially  limits  his 
or  her  ability  to  perform  ore  or  more 
major  life  activities,  has  a  record  of  an 
imf)airment  that  substantially  hmits  a 
major  life  activity,  or  is  regarded  by  an 
employer  or  other  covered  entity  as 
having  an  impairment  that  substantially 
limits  a  major  life  activity.  This 
definition  includes  people  with  HIV/ 
AIDS. 

hidividuals  with  HIV/ AIDS  may  be 
entitled  to  income  transfer  payments 
and  medical  assistance;  they  also  may 
be  eligible,  depending  on  specific 
criteria  in  the  various  statutes,  for 
services  under  a  nvimber  of  public 
service  programs,  including  vocational 
rehabilitation  and  independent  living, 
mental  health  and  drug  abuse  services, 
veterans'  services,  and  housing 
assistance. 

There  are  many  allegations  that  the 
traditional  social  service  systems, 
including  vocational  rehabilitation,  are 


ill-equipped  to  respond  to  the  need  for 
services.  For  example,  the  1991  National 
Survey  of  Vocational  Rehabilitation 
(VR)  and  AIDS,"  distributed  to  State  VR 
agencies  by  the  American  Rehabilitation 
Association  (ARA),  concludes  that  there 
are  numerous  barriers  to  the  delivery  of 
rehabilitative  services  to  persons  living 
with  HIV/AIDS.  These  barriers  include 
the  fears  and  anxieties  of  vocational 
rehabilitation  staff,  public  stigma 
associated  with  HIV/AIDS, 
confidentiality  issues,  lack  of 
knowledge  about  the  rehabilitation 
needs  of  persons  with  HIV/AIDS,  and 
the  need  for  more  extensive  services 
than  those  currently  available  thorough 
the  vocational  rehabilitation  system. 

Factors  in  the  natural  course  of  the 
disease,  including  jemissions, 
exacerbations,  compounding,  rales  of 
decline,  and  many  other  characteristics 
that  are  not  well  understood  in  terms  of 
their  relation  to  disability  and  to 
support  ser%'ices,  may  affect  the 
suitability  of  existing  service  models  to 
meet  the  needs  of  PLWA.  In  addition, 
there  is  some  indication  that  the 
patterns  of  the  disease,  and  the 
associated  service  needs,  are  different 
for  minority  individuals,  who  are  likely 
to  enter  the  health  care  service  system 
later  in  the  illness,  and  for  women,  for 
whom  not  only  the  support  needs  but 
also  the  natural  course  of  the  disease 
appear  to  differ  (Campbell,  et.al.,  1989). 

Many  rehabilitation  experts 
hypothesize  that  the  approaches  and 
techniques  that  have  been  developed  to 
address  issues  regarding  other  types  of 
disability  are  relevant  to,  and  will  be 
effective  in,  addressing  issues  regarding 
HIV/ AIDS.  These  approaches  include 
secondary  prevention,  vocational 
rehabilitation,  job  accommodations, 
barrier  removal,  peer  support, 
independent  living,  personal  assistance 
services,  public  education,  integrated 
model  service  systems,  job  sharing,  and 

advocacy. 

However,  the  most  effective 
application  of  disability  and 
rehabilitative  approaches  to  HIV/ AIDS 
is  dependent  upon  first  increasing 
knowledge  about  the  pattem(s)  of 
disabling  consequences  typically 
associated  with  the  disease  process;  the 
fimctional  capacities  associated  with 
various  stages  of  the  disease  process; 
and  the  duration  and  intensity  of 
various  types  of  supports  needed  for 
this  population  at  different  stages  of  the 
disease  process.  Any  research  designed 
to  address  these  issues  must  ensure  that 
findings  can  be  applied  cross-gender 
and  to  various  ethnic  and  linguistic 
cultures. 

Any  project  to  be  funded  under  this 
priority  is  expected  to  be  familiar  with, 


and  to  coordinate  and  cooperate  with, 
the  related  AIDS  research  activities  of 
the  Centers  for  Disease  Control  and  the 
National  Institute  of  Allergy  and 
Infectious  Diseases,  and  with  other 
major  current  or  future  research 
initiatives. 

Priority  '. 

An  R&D  project  on  HIV/ AIDS  and 
disability  shall — 

•  Analyze  existing  data  on  HIV/AIDS, 
prepare  population  estimates  and 
statistical  profiles  of  adults  with  HIV/ 
AIDS,  including  such  factors  as:  age;  age 
at  onset  or  confirmation  of  HIV  infection 
or  both  and  AIDS  diagnosis  or  length  of 
time  with  the  disease;  ethnic 
background;  gender;  educational  level; 
employment  experience  and  current 
employment  status;  patterns  of  SSI, 
SSDI,  Medicaid,  and  Medicare 
enrollment;  and  standard  demographic 
factors; 

•  Document  the  natural  course  of  the 
disability  consequences  of  the  disease 
process,  including  iatrogenic 
disabilities,  and  document  the 
functional  losses  associated  with 
various  stages  of  the  disease  process, 
taking  into  consideration  such  factors  as 
age,  gender,  ethnic  background,  and 
concomitant  disabilities; 

•  Identify  and  assess  the  major 
disability-related  societal  barriers 
confronted  by  adults  with  HIV/ AIDS, 
including  unemployment, 
discrimination,  lack  of 
accommodations,  and  lack  of 
opportunities  to  maintain  independent 
living,  distinguishing  patterns  by  age, 
gender,  ethnic  background,  and  urban  or 
rural  location; 

•  Identify  best  practices  in 
rehabilitation,  independent  living,  peer 
support  programs,  community  mental 
health,  housing,  job  accommodations, 
and  related  services  that  have  the  most 
potential  to  assist  adults  with  HIV/AIDS 
to  maximize  quality  of  life; 

•  Demonstrate  and  evaluate  the 
effectiveness  of  selected  rehabilitative 
techniques  that  enable  PLWA  to 
maintain  maximum  independence  in 
employment  and  in  the  community, 
involving  PLWA,  individuals  with  other 
disabilities,  and  adults  from  diverse 
cultural  backgrounds  in  the  design  of 
the  demonstrations;  and 

•  Disseminate  the  findings  from  this 
project  to  potential  adapters  in  other 
programs,  proj^ts,  and  service  facilities 
that  provide  services  to  PLWA  and 
through  other  resources,  including 
NARIC,  the  Council  of  State 

»  Administrators  of  Vocational 
Rehabilitation  (CSAVR),  and  the 
National  Council  for  Independent 
Living  (NCIL),  the  National  Association 


.  of  Protection  and  Advocacy  Systems 
(NAPAS),  and  HIV/AIDS  information 
networks. 

Applicable  Program  Regulations:  34 
CFR  Parts  350  and  351. 

Program  Authority:  29  U.S.C.  760-762. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.133A,  Research  and 
Demonstration  Projects) 

Dated:  Januar>- 10, 1995. 
Judith  E.  Heumann. 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

Appendix 

Analysis  of  Comments  and  Changes 

By  the  deadline  date,  the  Department 
received  thirty-five  comments  in 
response  to  the  proposed  priorities. 
Sixteen  additional  comments  were 
received  after  the  deadline  date  and 
were  not  considered  in  this  response. 
The  majority  of  the  letters  supported  the 
priorities.  This  Appendix  contains  an 
analysis  of  the  comments  and  the 
changes  in  the  priorities  since  the 
publication  of  the  notice  of  proposed 
priorities.  Technical  and  other  minor 
changes — and  suggested  changes  the 
Secretary  is  not  legally  authorized  to 
make  under  applicable  statutory 
authority — are  not  addressed. 

Priority  1 :  Accommodations  for 
Individuals  With  Disabilities  in  Adult 
Education  Programs 

Comment:  Two  commenters 
recommended  including  assistive 
technology  in  the  examples  of 
accommodations  in  the  Background 
statement  and  in  the  priority. 

Discussion:  The  Secretary  believes 
that  assistive  technology  will  play  an 
increasingly  important  role  in  the 
provision  of  accommodations  for 
persons  with  disabilities  in  adult 
education  programs.  The  Secretary' 
agrees  to  cleirify  that  applicants  may 
address  accommodations  that  utilize 
assistive  technology. 

Changes:  Assistive  technology  has 
been  added  to  the  list  of  examples  of 
accommodations  in  the  Background 
statement  and  in  the  priority. 

Comment:  Many  commenters 
recommended  adding  specific  emphases 
and  activities  to  the  priority. 

Discussion:  The  Secretary  believes 
that  applicants  should  have  the 
discretion  to  propose  any  emphasis  or 
activity  that  is  authorized  by  the 
priority.  The  application  review  process 
will  determine  the  merits  of  the 
emphasis  or  activity  that  an  applicant 
proposes.  The  Secretary  believes  that 
the  commenters'  recommendations 
listed  directly  below  are  authorized  by 
the  priority  and  may  be  proposed  by  an 


applicant.  However,  the  Secretary 
declines  to  require  all  applicants  to 
address  them.  These  recommended 
emphases  and  activities  are  as  follows: 
separately,  inform  students  about  their 
right  to  accommodations  and  teachers 
about  the  uses  of  accommodations, 
develop  a  self-advocacy  curriculum, 
address  alternative  teaching  techniques, 
broaden  the  priority's  coordination 
requirements,  emphasize  in  the 
materials  that  are  developed  by  the 
project  that  accommodations  need  to  be 
provided  only  when  a  barrier  to 
participation  exists,  address  the  needs 
of  students  with  disabilities'  for 
assistance  in  documenting  their 
disabilities,  emphasize  and  identify' 
existing  model  programs,  develop 
statistical  information  on  the  impact 
and  need  for  accommodations  in  AE 
programs,  develop  a  teacher  training 
model,  address  the  recruitment  and 
placement  of  students  with  disabilities 
with  average  and  above  average 
intelligence  into  AE  programs, 
emphasize  individuals  with  traumatic 
brain  injuries,  emphasize  case-by-case 
assessment  to  determine  individual 
accommodations,  study  issues  involving 
the  deaf  community  and  the  impact  of 
interpreters,  and  study  the  use  of 
personal  assistants  in  facilitating  access 
to  AE  by  persons  with  spastic  cerebral 
palsv  or  quadriplegia. 

changes:  None. 

Comment:  One  commenter  suggested 
revising  the  priority  to  clarify  that  the 
second  activity  of  the  priority  is 
intended  to  address  existing  AE 
programs. 

Discussion:  The  second  priority  . 
requires  the  grantee  to  identify  and 
evaluate  effective  programmatic 
accommodations  for  individuals  with 
disabilities  in  AE  programs,  and 
develop  recommendations  for  the 
development  of  new  accommodations. 
The  Secretary  believes  that  the  grantee 
may  identif\'  effective  programmatic 
accommodations  for  persons  with 
disabilities  that  exist  in  other  programs 
serving  persons  with  disabilities  le.g., 
special  education,  vocational 
education).  The  Secretary  does  not  agree 
to  limit  the  grantee's  activities  to 
consideration  of  existing  AE  programs. 

Changes:  None. 

Comment:  One  commenter  suggested 
referencing  the  Americans  with 
Disabilities  .Act  (.\DA)  in  addition  to 
Section  504  of  the  Rehabilitation  Act. 

Discussion:  The  Secretary  agrees  that 
the  AE  administrators  and  educators 
need  to  understand  that  they  have 
obligations  under  the  ADA  as  well  as 
Section  504  of  the  RehabiUtation  Act. 

Changes:  Title  II  of  the  ADA  is 
referenced  in  the  Background  statement. 
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Priority  2  Reproductive  Issues  for 
Women  V  'ith  Physical  Disabilities 

Commt  nt:  One  commenter 
recomme  ided  using  the  term 
"reproduirtive  health"  instead  of 
"pregnan  ;y  and  childbirth"  in  the  third 
and  fifth  i  ictivities  of  the  priority  The 
comment  ;r  pointed  out  that  there  are 
many  wo  nen  with  disabilities  who  have 
reproduci  ive  health  needs  other  than 
those  related  to  pregnancy  and 
childbirtl . 

Discusi  ion:  The  Secretary  recognizes 
that  "pre(  nancy  and  childbirth"  are  a 
subset  of  he  topics  that  fall  under  the 
heading  c  f  "reproductive  health."  The 
Secretary  believes  that  all  applicants  for 
this  proje:t  should  address  issues  of 
childbirti  and  pregnancy.  Additionally, 
the  Secre  ary  believes  that  applicants 
should  b(  given  the  discretion  to 
propose  t  J  address  other  issues  of 
"reproductive  health."  The  application 
review  ptocess  will  determine  the 
merits  of  !he  activities  that  an  applicant 
proposes, 

Changt  s:  The  background  statement 
and  the  p  riority  have  been  revised  to 
provide  a  jplicants  with  the  discretion 
to  propos  ?  to  address  issues  of 
reproduc  ive  health  in  addition  to 
childbirti  I  and  pregnancy. 

Commi  nt:  Many  commenters 
recomme  ided  adding  specific  emphases 
and  activ  ties  to  the  priority. 

Discus:  ion:  The  Secretary  believes 
that  appl  cants  should  have  the 
discretio  i  to  propose  any  emphasis  or 
activity  t  lat  is  authorized  by  the 
priority,   'he  application  review  process 
will  dete;  mine  the  merits  of  the 
emphasis  or  activity  that  an  applicant 
proposes  The  Secretary  believes  that 
the  comn  lenters'  recommendations 
listed  dir  "ctly  below  are  authorized  by 
the  priori  ty  and  may  be  proposed  by  an 
applicanl.  However,  the  Secretary 
declines  o  require  all  applicants  to 
address  I  lem.  These  recommended 
emphasei  i  and  activities  are  as  follows: 
study  im  )act  and  risks  of  hormone 
treatmen  ,  develop  demographic  data  by 
age  and  c  isability  on  childbirth  and 
pregnane  y.  evaluate  risks  and  efficacy  of 
birth  con  ;rol  methods,  address  issues 
surrounding  estrogens  as  sex  steroids 
used  in  cantraception  and  menopause, 
identify  <  nd  evaluate  methods  to 
improve  iecision-making  about 
reproduc  tive  health  care  by  women  with 
disabiliti  js,  address  issues  pertinent  to 
culturall '  diverse  populations,  identify 
and  evali  late  postnatal  adaptions  to 
maximiz  i  parenting  skills  in  women 
with  disabilities,  and  identify  and 
evaluate  strategies  that  address  physical 
and  prog"ammatic  access  issues  to 
health  oi  re  as  it  pertains  to  pregnancy. 
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Changes:  None. 

Comment:  One  commenter 
recommend  that  the  project  should  be 
funded  by  the  National  Institutes  of 
Health. 

Discussion.  NIDRR  has  collaborated 
with  various  units  of  the  National 
Institutes  of  Health  in  planning  research 
on  women  with  disabilities,  including 
reproduction  research.  NIDRR  has  the 
authority  to  support  research  on 
reproductive  care,  including  researf:h  on 
promoting  sensitivity  to  disability 
concerns,  educating  consumers  and 
providers  on  treatment  approaches, 
service  delivery,  and  consumer 
empowerment. 

Changes  None 

Comment  Twelve  commenters 
indicated  that  the  priority  was  too 
narrow  The  commenters  recommended 
that  the  priority  be  expanded  to  address 
a  wide  range  of  issues  in  addition  to 
reproductive  issues.  The  commenters 
recommended  that  the  priority  be 
expanded  to  address:  access  to  basic 
health  care,  violence,  abuse, 
employment,  housing,  education,  and 
independent  living.  Ten  of  the 
commenters  recommended  that  NIDRR 
support  a  Rehabilitation  Research  and 
Training  Center  (RRTC)  on  women 

Discussion:  NIDRR  recently  convened 
a  focus  group  on  the  topic  of  women 
with  disabilities.  The  Secretary 
recognizes  that  there  are  many  issues 
related  to  women  with  disabilities  that 
warrant  further  research.  The  Secretary 
plans  to  consider  supporting  this 
research  in  the  near  future.  However,  at 
this  time,  the  Secretary  declines  to 
expand  the  priority  as  recommended  by 
the  commenters,  in  favor  of  retaining  a 
discrete  focus  for  this  R&D  project. 

Changes:  None. 

Comment:  One  commenter 
recommended  that  the  title  of  the 
priority  be  changed  to  "Access  to  Health 
Care  and  Reproductive  Issues  for 
Women  with  Disabilities." 

Discussion:  The  Secretary  believes 
that  the  commenter's  recommendation 
connotes  a  different  scope  of  activity 
than  is  intended  for  the  priority  For 
example,  the  proposed  priority  was  not 
intended  to  study  issues  of  financing  of 
health  care  (a  topic  implied  by  the 
suggested  title). 

changes:  None. 

Comment:  Three  commenters 
recommended  expanding  the  priority  to 
include  women  with  cognitive  or 
psychiatric  disabilities. 

Discussion:  The  Secretary  recognizes 
that  there  are  important  reproductive 
health  issues  confronted  by  women  with 
cognitive  and  psychiatric  disabilities 
The  Secretary  does  not  believe  it  is 
feasible  to  address  these  research  issues 


in  this  priority  because  of  the  limited 
resources  available  to  the  R&D  project. 
The  Secretary  is  considering  plans  to 
address  these  research  issues  in  the  near 
fiiture. 

Changes:  None. 

Comment:  Two  commenters 
recommended  that  the  project  include 
women  of  color. 

Discussion:  The  Secretary  expects  this 
project  to  include  women  of  color.  The 
statute  requires  that  each  applicant  for 
a  project  under  this  competition  must 
demonstrate  how  its  application  will 
address  the  needs  of  individuals  from 
minority  backgrounds  who  have 
disabilities.  In  addition,  the  selection 
criteria  for  the  program  evaluate  how 
the  applicant  will  include  women  and 
members  of  racial  or  ethnic  minority 
groups,  as  well  as  persons  with 
disabilities  and  the  elderly.  The 
Secretary  does  not  believe  any  further 
requirements  are  necessary  in  order  to 
ensure  that  this  project  will  address  the 
commenters'  recommendation. 

Changes  None. 

Priority  3  HIV/AIDS  and  Disobility 

Comment:  One  commenter 
recommended  that  the  National 
Association  of  Protection  and  Advtxary 
Systems  (NAPAS)  be  included  in  the  list 
of  groups  that  will  receive  the  project's 
findings. 

Discussion.  The  Secretary  belie\cs 
that  providing  NAPAS  with  project's 
findings  will  enhance  its  dissemination 
activities. 

Changes  NAPAS  has  been  adtled  to 
the  list  of  groups  that  will  receive  the 
project's  findings. 

Comment:  Many  commenters 
recommended  adding  specific  emphaM's 
and  activities  to  the  priority 

Discussion:  The  Secretary  believes 
that  applicants  should  have  the 
discretion  to  propose  any  emphasis  or 
activity  that  is  authorized  by  the 
priority  The  application  review  process 
will  determine  the  merits  of  the 
emphasis  or  activity  that  an  applicant 
proposes.  The  Secretary  believes  that 
the  commenters'  recommendations 
listed  directly  below  are  authorized  by 
the  priority  and  may  be  proposed  by  an 
applicant.  However,  the  Secretary- 
declines  to  require  all  applicants  to 
address  them.  These  recommended 
emphases  and  activities  are  as  follows: 
study  physical  barriers  as  well  as 
attitudinal  barriers,  stud^  housing 
issues,  study  the  relationship  between 
HrV'/AIDS  and  other  disabilities,  study 
the  attitudes  of  service  providers  when 
addressing  societal  barriers,  study  self- 
help  and  consumer-driven  approaches 
in  best  practices,  in  addition  to  studying 
rehabilitation  organizations,  identify 


best  practices  of  organizations  such  as 
AIDS  service  organizations  in 
addressing  disability  aspects  of  AIDS, 
and  develop  a  program  of  orientation, 
education,  and  training  for  groups  that 
the  HIV/ AIDS  epidemic  has  affected. 

Changes:  None. 

Comment:  One  commenter 
recommended  a  long-term  training 
component  for  the  priority 

Discussion:  The  Secretary  points  out 
that  length  of  this  project  is  36  months. 
A  long-term  training  component  is 
incompatible  with  this  priority.  Also, 
this  is  an  R&D  project,  which  does  not 
encompass  authority  for  training. 

Changes:  None. 

Comment:  One  commenter  indicated 
that  the  priority  contains  too  many 
activities  for  an  R&D  project. 

Discussion:  The  Secretary  recognizes 
the  wide  array  of  activities  that 
applicants  can  propose  under  the 
priority.  The  Secretary  expects  that 
applicants  will  propose  to  undertake 
activities  that  are  feasible  in  light  of  the 
size  of  the  award,  while  addressing  all 
of  the  required  activities  over  a  36- 
month  period. 

Changes:  None, 

General  Comments 

Comment:  One  commenter 
recommended  the  following  four 


additional  priorities:  changing  service 
delivery  programs  from  segregated  to 
integrated  programs;  the  use  of  emerging 
assistive  technology  to  improve  the 
inclusion  of  children  with  disabilities  in 
regular  classrooms  and  all  aspects  of 
community  living;  accommodations  for 
individuals  with  significant  physical 
and  speech  disabilities  in  employment; 
and  telecommunications  technology  for 
individuals  with  significant 
communications  disabilities  in  adult 
education. 

Discussion:  The  Secretary  will 
consider  the  commenter's 
recommendations  when  new  priorities 
are  being  developed. 

Changes:  None. 
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DEPARTMENT  OF  EDUCATION 

[CFDANo.:84.133A] 

Office  of  Special  Education  and 
Rehabilitative  Services,  National 
Institute  on  Disability  and 
Rehabilitation  Research;  Notice 
Inviting  Applications  for  New  Awards 
Under  the  Research  and 
Demonstration  Program  for  Fiscal  Year 
(FY)  1995 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  The 
notice  conteiins  information,  application 
forms,  and  instructions  needed  to  apply 
for  a  grant  under  this  competition.  The 
final  priorities  for  the  Research  and 
Demonstration  program  are  published  in 
this  issue  of  the  Federal  Register.  This 
consolidated  application  package 
includes  the  closing  date,  estimated 
funding,  and  application  forms 
necessary  to  apply  for  an  award  under 
this  program's  competition.  Potential 
applicants  should  consult  the  statement 
of  the  final  priorities  published  in  this 
issue  to  ascertain  the  substantive 
requirements  for  their  applications. 

The  estimated  funding  level  in  this 
notice  does  not  bind  the  Department  of 
Education  to  make  awards  or  to  any 
specific  number  of  awards  or  funding 
levels. 


APPLICATION  NOTICE  FOR  FISCAL  YEAR  1995  RESEARCH  AND  DEMONSTRATION  PROGRAM.  CFDA  NO.  84.133A 


Priority 

Deadline  for 
trartsmittal 
of  applica- 
tions 

Estimated 

number  of 

awards 

Estimated 

size  of 

awards  (per 

year) 

Project 

period 

(monttis) 

Accommodations  for  Individuals  with  Disatxlities  in  Adult  Education  Programs 

1 
1 

Si  75.000 
175.000 

36 

HIV/AIDS  and  Disability  

36 

Note:  The  Rehabilitation  Act  Amendments 
of  1992  require  that  each  applicant  for  a 
project  under  this  competition  must 
demonstrate  in  its  application  how  it  will 
address  the  needs  of  individuals  from 
minority  backgrounds  who  have  disabilities. 
Before  your  application  can  be  reviewed,  it 
must  include  this  description.  Applications 
for  which  this  information  is  not  received 
will  not  be  reviewed. 

All  grantees  that  provide  services  to 
individuals  with  disabilities  will  be 
required  to  advise  these  individuals, 
who  are  applicants  for.  or  recipients  of 
services,  or  as  appropriate,  the  parents, 
family  guardians,  advocates,  or 
authorized  representatives  of  these 
individuals,  of  the  availability  and 
purposes  of  the  State  Client  Assistance 
Program  (CAP),  including  information 
on  means  of  seeking  assistance  under 
such  programs.  A  list  of  State  CAPs  will 
be  provided  to  successful  applicants 
when  they  are  notified  of  their  award. 


This  notice  supports  the  National 
Education  Goals,  one  of  which  states 
that  every  American  will  be  literate  and 
will  possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship. 

If  you  need  further  information  about 
these  requirements,  please  contact 
David  Esquith  at  (202)  205-8801 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  numter  at  (202) 
205-8801 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
34  CFR  Parts  74,  75.  77.  78.  80.  81.  82. 
85,  86;  (b)  the  regulations  for  this 
program  in  34  CFR  Parts  350  and  351, 
cmd  (c)  the  notice  of  final  priorities  as 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 


Purpose  of  Program:  In  part,  this 
program  is  designed  to  assist  in  the 
provision  of  vocational  and  other 
rehabilitation  services  to  persons  with 
disabilities,  especially  those  individuals 
with  severe  disabilities,  through 
planning  and  conducting  of  research 
and  demonstration  projects,  and 
specialized  research  activities.  In 
addition,  this  program  is  designed  to 
assist  in  the  development  of  solutions  to 
the  problems  encountered  by 
individuals  with  handicaps  in  their 
daily  activities,  especially  problems 
related  to  employment  (see  34  CFR 
351  1). 

Selection  Criteria:  The  Secretar)'  uses 
the  following  selection  criteria  to 
evaluate  applications  under  this 
program. 

(a)  Potential  Impact  of  Outcomes. 
Importance  of  Program  (Weight  3.0). 
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The  Secrelary  reviews  each  application 
to  determi  ae  to  what  degree — 

(1)  The  )roposed  activity  relates  to 
the  annou  iced  priority; 

(2)  The  1  esearch  is  likely  to  produce 
new  and  useful  information  (research 
activities  (nly); 

(3)  The  1  leed  and  target  population  are 
adequately  defined; 

(4j  The  I  )utcomes  are  likely  to  benefit 
the  define  1  target  populations; 

(5)  The  I  raining  needs  are  clearly 
defined  (tiaining  activities  onlv); 

(6)  The  I  raining  methods  and 
developed  subject  matter  are  likely  to 
meet  the  d  efined  need  (training 
activities  (nly);  and 

(7)  The  i  leed  for  information  exists 
(utilization  activities  onlv). 

(b)  Potei  itial  Impact  of  Outcomes: 
Disseminotion/Utilization  (Weight  3.0). 
The  Secretary'  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  I  esearch  results  are  likely  to 
become  available  to  others  working  in 
the  field  (lesearch  activities  only): 

(2)  The  means  to  disseminate  and 
promote  u;ilization  by  others  are 
defined; 

(3)  The  1  raining  methods  and  content 
are  to  be  packaged  for  dissemination 
and  use  by  others  (training  activities 

only);  and 

(4)  The  itilization  approach  is  likely 
to  address  the  defined  need  (utilization 
activities  (inly). 

(c)  Prob  ibility  of  Achieving  Proposed 
Outcomes  Program/Project  Design 
(Weight  5,0).  The  Secretary  reviews 
each  appli  cation  to  determine  to  what 
degree — 

(1)  The  }bjectives  of  the  project(s)  are 
clearly  sta  [ed; 

(2)  The  lypothesis  is  sound  and  based 
on  eviden  :e  (research  activities  only); 

(3)  The  jroject  design/methodology  is 
likely  to  a  ;hieve  the  objectives; 

(4)  The  neasurement  methodology 
and  analyi  lis  is  sound  (research  and 
developm  ;nt/demonstration  activities 
only); 

(5)  The  :onceptual  model  (if  used)  is 
sound  (dc .elopment/demonstration 
activities  only); 

(6)  The  sample  populations  are 
correct  an  i  significant  (research  and 
developm  jnt/demonstration  activities 
only); 

(7)  The  luman  subjects  are 
sufficient!  y  protected  (research  and 
developm  jnt/demonstration  activities 
only); 

(8)  The  ievice(s)  or  model  system  is 
to  be  deve  loped  in  an  appropriate 
environm  tnt; 

(9)  The  raining  content  is 
comprehe  isive  and  at  an  appropriate 
level  (training  activities  only); 

(10)  Thd  training  methods  are  likely  to 
be  effectiv  e  (training  activities  only); 
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(11)  The  new  materials  (if  developed) 
are  likely  to  be  of  high  quality  and 
uniqueness  (training  activities  only); 

(12)  The  target  populations  are  linked 
to  the  project  (utilization  activities 
only);  and 

(13)  The  format  of  the  dissemination 
medium  is  the  best  to  achieve  the 
desired  result  (utilization  activities 
only). 

(d)  Probability  of  Achieving  Proposed 
Outcomes:  Key  Personnel  (Weight  4.0) 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  principal  investigator  and 
other  key  staff  have  adequate  training 
and/or  experience  and  demonstrate 
appropriate  potential  to  conduct  the 
proposed  research,  demonstration, 
training,  development,  or  dissemination 
activity; 

(2)  The  principal  investigator  and 
other  key  staff  are  familiar  with 
pertinent  literature  and/or  methods; 

(3)  All  required  disciplines  are 
effectively  covered; 

(4)  Commitments  of  staff  time  are 
adequate  for  the  project;  and 

(5)  The  applicant  is  likely,  as  part  of 
its  non-discriminatory  employment 
practices,  to  encourage  applications  for 
employment  from  persons  who  are 
members  of  groups  that  traditionally 
have  been  underrepresented.  such  as — 

(i)  Members  of  racial  or  ethnic 
minority  groups: 
(ii)  Women; 

(iii)  Handicapped  persons;  and 
(iv)  The  elderly 

(e)  Probability  of  Achieving  Proposed 
Outcomes:  Evaluation  Plan  (Weight  1.0). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  There  is  a  mechanism  to  evaluate 
plans,  progress  and  results; 

(2)  Tne  evaluation  methods  and 
objectives  are  likely  to  produce  data  that 
are  quantifiable;  and 

(3)  The  evaluation  results,  where 
relevant,  are  likely  to  be  assessed  in  a 
service  setting. 

(f)  Program/ Project  Management:  Plan 
of  Operation  (Weight  2.0).  The  Secretary 
reviews  each  application  to  determine 
to  what  degree — 

(1)  There  is  an  effective  plan  of 
operation  that  insures  proper  and 
efficient  administration  of  the  project(s), 

(2)  The  applicant's  planned  use  of  its 
resources  and  persoruiel  is  likely  to 
achieve  each  objective; 

(3)  Collaboration  between  institutions, 
if  proposed,  is  likely  to  be  effective;  and 

(tf )  There  is  a  clear  description  of  how 
the  applicant  will  include  eligible 
project  participants  who  have  been 
traditionally  underrepresented,  such 
as — 

(i)  Members  of  racial  or  ethnic 
minority  groups; 


(ii)  Women; 

(iii)  Handicapped  persons;  and 

(iv)  The  elderly 

(g)  Program/Project  !>4anagement 
Adequacy  of  Resources  (Weight  1.0) 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  facilities  planned  for  use  are 
adequate; 

(2)  The  equipment  and  supplies 
planned  for  use  are  adequate;  and 

(3)  The  commitment  of  the  applicant 
to  provide  administrative  support  and 
adequate  facilities  is  evident 

(h)  Program/Project  Management: 
Budget  and  Cost  Effectiveness  (Weight 
1.0).  The  Secretary  reviews  each 
application  to  determine  to  what 
degree — 

(1)  The  budget  for  the  project(s)  is 
adequate  to  support  the  activities; 

(2)  The  costs  are  reasonable  in 
relation  to  the  objectives  of  the 
projects(s);  and 

(3)  The  budget  for  subcontracts  (if 
required)  is  detailed  and  appropriate. 

Eligible  Applicants:  Parties  eligible  to 
apply  for  grants  under  this  program  are 
public  and  private  nonprofit  and  for- 
profit  agencies  and  organizations, 
including  institutions  of  higher 
education  and  Indian  tribes  and  tribal 
organizations. 

Program  Authority:  29  U.S.C.  761a 
and  762. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  #  [Applicant  must 
insert  number  and  letter]),  Washington. 
DC.  20202-4725,  or 

(2)  Hand  deUver  the  original  and  two 
copies  of  the  application  by  4.30  p.m 
[Washington,  D.C.  time)  on  the  deadline 
date  to  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  #  [Applicant  must  insert  number 
and  letter]).  Room  #3633,  Regional 
Office  Building  #3,  7th  and  D  Streets, 
S.W  ,  Washington,  D.C. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U  S.  Postal  Service 
postmark 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary'. 

(c]Plf  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 


does  not  accept  either  of  the  following 
a$  proof  of  mailing: 

i\)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  An  applicant  wishing  to  know  that  its 
application  has  been  received  by  the 
Department  must  include  with  the 
applioation  a  stamped  self-addressed 
postcard  containing  the  CFDA  number  and 
title  of  this  program. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the  Application 
for  Federal  Assistance  (Standard  Form  424) 
the  CFDA  number — and  letter,  if  any— of  the 
comp>etition  under  which  the  application  is 
being  submitted. 

Application  Forms  and  Instructions 

The  appendix  to  this  application  is 
divided  into  four  parts.  These  parts  are 
organized  in  the  same  manner  that  the 
submitted  application  should  be 
organized.  These  parts  are  as  follows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev  4- 
88))  and  instructions. 

Part  II:  Budget  Form — Non- 
Construction  Programs  (Standard  Form 
524)  and  instructions. 

Part  III:  Application  Narrative. 

Additional  Materials 

Estimated  Public  Reporting  Burden. 

Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

Certification  Regarding  Lobbying. 
Debarment,  Suspension,  and  Other 
Responsibility  Matters:  and  Drug-Free 
Workplace  Requirements  (ED  Form  80- 
0013). 

Certification  Regarding  Debarment. 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  ED  80-0014)  and 
instructions.  (NOTE:  ED  Form  ED-80- 
0014  is  intended  for  the  use  of  primary 
participants  and  should  not  be 
transmitted  to  the  Department.) 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL  if  applicable)  and 
instructions;  cmd  Disclosure  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diaruie  Villines,  U.S.Department  of 


Education,  Room  34l7  Switzer 
Building.  600  Independence  Avenue 
SW  .  Washington.  D.C.  20202- 
2704.Tclephone:  (202)  205-9141. 
Individuals  who  use  a 
telecommunications  device  for  tlie  deaf 
(TDD)  mav  call  the  TDD  number  at  (202) 
205-9141' 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionar)' 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Sen-er 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins,  and  Press 
Releases),  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Prograin  Authority:  29  U.S.C.  700-762. 
Dated:  January  10,  IM.'j. 
ludith  E.  Heumann. 

Assistant  Secretary  for  Special  Education  and 
Rehabilitath't;  Senices. 

Appendix 

Application  Forms  and  Instructions 

Applicants  are  advised  to  reproduce 
and  complete  the  application  forms  in 
this  Section.  Applicants  are  required  to 
submit  an  original  and  two  copies  of 
each  application  as  provided  in  this 
Section. 

Frequent  Questions 

1  Can  I  get  an  extension  of  the  due 
date? 

No!  On  rare  occasions  the  Department 
of  Education  may  e.xtend  a  closing  date 
for  all  applicants.  If  that  occurs,  a  notice 
of  the  revised  due  date  is  published  in 
the  Federal  Register.  However,  there  are 
no  extensions  or  exceptions  to  the  duo 
date  made  for  individual  applicants. 

2.  What  should  be  included  in  the 
application? 

'The  application  should  include  a 
project  narrative,  vitae  of  key  persormel, 
and  a  budget,  as  well  as  the  Assurances 
forms  included  in  this  package.  Vitae  of 
staff  or  consultants  should  include  the 
individual's  title  and  role  in  the 
proposed  project,  and  other  information 
that  is  specifically  pertinent  to  this 
proposed  project.  The  budgets  for  both 
the  first  year  and  subsequent  project 
years  should  be  included. 

If  collaboration  with  another 
organization  is  involved  in  the  proposed 
activity,  the  application  should  include 
assurances  of  participation  by  the  other 
parties,  including  written  agreements  or 
assurances  of  cooperation.  It  is  not 
useful  to  include  general  letters  of 
support  or  endorsement  in  the 
application. 


If  the  applicant  proposes  to  use 
unique  tests  or  other  measurement 
instruments  that  are  not  widely  known 
in  the  field,  it  would  be  helpful  to 
include  the  instrument  in  the 
application. 

Many  applications  contain 
voluminous  appendices  that  are  not 
helpful  and  in  many  cases  cannot  even 
be  mailed  to  the  reviewers.lt  is  generally 
not  helpful  to  include  such  things  as 
brochures,  general  capability  statements 
of  collaborating  organizations,  maps, 
copies  of  publications,  or  descriptions 
of  other  projects  completed  by  the 
applicant. 

3.  What  format  should  be  used  for  the 
application? 

NIDRR  generally  advises  applicants 
that  they  may  organize  the  application 
to  follow  the  selection  criteria  that  will 
be  used.  The  specific  review  criteria 
vary  according  to  the  specific  program, 
and  are  contained  in  this  Consolidated 
Application  Package. 

4.  May  I  submit  applications  to  more 
than  one  NIDRR  program  Competition 
or  more  than  one  application  to  a 
Program? 

Yes,  you  may  submit  applications  to 
any  program  for  which  they  are 
responsive  to  the  program  requirements. 
You  may  submit  the  same  application  to 
as  many  competitions  as  you  believe 
appropriate.  You  may  also  submit  more 
than  one  application  in  any  given 
competition. 

5.  What  is  the  allowable  indirect  cost 
rate? 

The  limits  on  indirect  costs  vary 
according  to  the  program  and  the  type 
of  application. 

.Applicants  in  the  FIR,  and  Innovation 
grants  programs  should  limit  indirect 
charges  to  the  organization  s  approved 
rate.  If  the  organization  does  not  have  an 
approved  rate,  the  application  should 
include  an  estimated  actual  rate. 

6.  C^n  profitmaking  businesses  apply 
for  grants? 

Yes.  However,  for-profit  organizations 
will  not  be  able  to  collect  a  fee  or  profit 
on  the  grant,  and  in  some  programs  will 
be  required  to  share  in  the  costs  of  the 
project. 

7.  Can  individuals  apply  for  grants? 
No.  with  a  single  exception.  For  all 

NIDRR  programs  except  one.  only 
organizations  are  eligible  to  apply  for 
grants.  The  one  exception  is  the 
Fellowship  program.  CFDA  No.. 
84.133F.lndividuals  are  the  only  eligibh- 
applicants  for  the  Fellowship  program. 
Organizations  are  not  eligible  applicants 
for  the  Fellowship  program. 

8.  Can  NIDRR  staff  advise  mo  whollior 
my  project  is  of  interest  to  NIDRR  or 
likely  to  be  funded? 
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NIDRR  staff  can  advise  you  of  the 
of  the  program  in  which 
propose  to  submit  your 

However,  staff  cannot 
of  whether  your  subject  area 
approach  is  likely  to 


No. 
requiremeiits 
you 

applicatioi  i 
advise  you 
or  propose  d 
receive  ap  )roval 

9.  How 
application 
appropriate 


Applicaits 
applicatio;  is 
competitic  n 
competitic  n 
including 
Standard 
title  of  the 
respondin 

10.  How 
applicatioi 
funded? 


;• 
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0 1  assure  that  my 
will  be  referred  to  the  most 
panel  for  review? 
should  be  sure  that  their 
are  referred  to  the  correct 
by  clearly  including  the 
title  and  CFDA  number. 
Iphabetical  code,  on  the 
orm  424,  and  including  the 
priority  to  which  they  are 


soon  after  submitting  my 
can  I  find  out  if  it  will  be 


The  time  from  closing  date  to  grant 
award  date  varies  from  program  to 
program.  Generally  speaking,  NIDRR 
endeavors  to  have  awards  made  within 
five  to  six  months  of  the  closing  date. 
Unsuccessful  applicants  generally  will 
be  notified  within  that  time  frame  as 
well.  For  the  purpose  of  estimating  a 
project  start  date,  the  applicant  should 
estimate  approximately  six  months  &t)m 
the  closing  date,  but  no  later  than  the 
following  September  30. 

11.  Can  I  call  NIDRR  to  find  out  if  my 
application  is  being  funded? 

No!  When  NIDRR  is  able  to  release 
information  on  the  status  of  grant 
applications,  it  will  notify  applicants  by 
letter.  The  results  of  the  peer  review 
cannot  be  released  except  through  this 
formal  notification. 


12.  If  my  application  is  successful, 
can  I  assume  I  will  get  the  requested 
budget  amount  in  subsequent  years? 

No.  Those  budget  projections  are 
necessary  and  helpful  for  planning 
purposes.  However,  a  complete  budget 
and  budget  justification  must  be 
submitted  for  each  year  of  the  project 
and  there  will  be  negotiations  on  the 
budget  each  year. 

13.  Will  all  approved  applications  be 
funded? 

No.  It  often  happens  that  the  peer 
review  panels  approve  for  funding  more 
applications  than  NIDRR  can  fund 
within  available  resources.  Applicants 
who  are  approved  but  not  funded  are 
encouraged  to  consider  submitting 
similar  applications  in  future 
competitions. 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


I      TVK  Of  SUBMISSION: 

Acpiicaiion  Praapplicauon 

D    Conjtructioo  □  Conslructnn 


□   Nof-Construction  □   Noo-Construction 

i    APPLICANT  IMFOKMATIOM 


0*M  Approval  No  0)4a-004] 


2  OATC  SUSMrTTCO 


1  OATe  KECEIVEO  BY  STATl 


4  OATI  KECEIVEO  BY  FEOEIUl.  AQEMCV 


Aooticapt  KJ«mifiet 


Slat*  Aopiicaiion  Identilat 


^adaral  ldenlil«t 


Lsga<  Name 


Aoaress  lg'</e  ort  county  ztal»  ana  zip  code) 


Oroa9'mionai  'Jnii 


Name  and  teteo^one  numtw  o'  ?he  oerwn  to  ae  ayitactafl  or  matiars  .ovot»w%a 
("'S  apot>cai'on   fff'va  ama  coOai 


t.    EMPLOYER  IDCNTinCATlO*!  NUMSEA  (Eimi 


t.   TYPE  Of  APPLICATION: 


n   f**  n  Confmoatiop         □  Revision 

It  Rev'»KX>  ernw  aovotixate  lette»(s>  m  Ooniesi    C         O 

A  Increase  Award  8  Decrease  Award  C  mciease  D..iaiion 

0  Decrease  Duration     Other  (spacityi 


10    CATALOG  Of  FEOEIUL  DOMESTIC 
ASSISTANCE  NOMSeH 


TITLE 


11    AREAS  AFFECTED  BY  PROJECT  c. res  COU"f»i  jfa.'es  etc 


H    PROPOSED  PROJECT 


Starr  'Jnw 


EnOinj  D«> 


7    TYPE  OF  APPLICANT   (artier  aOP'ODnala  ian»r  m  boti 


TJ 


*  Stale  H  indeoendeni  Scwo  Oisi 

B  County  i  Slate  Controlled  mstitulon  ol  M^jr^e"  Learrwig 

C  Municipal  J  Prrvate  Un.vef«fy 

D  TonrnjniD  K  Indian  TriOe 

E  Interstate  L  indivduai 

F  lnlermuniciB»l  M  Proti!  Or(jan,at.on 

G  Soeciai  O'Stricl  N  Other  iSoecityi         ' 


«    NAME  OF  FEDERAL  AGENCY 


11     DESCRIPTIVE  TITLE  OF  aPPLICANT-s  PROJECT 


K    CONGgESSI0«HL  S'S^iC'S  2f 


a    A(3D"C.»'t 


b  "rciec: 


1 


1S   ESTIMATED  FUNOtNO 


a    Fader aJ 


O     Acplicant 


c  State 


d  Local 


e  O'her 


P'OQram  Income 


00 


00 


oe 


3Q 


PC 


00 


S 


00 


It  IS  APPLICATION  SUBJECT  TO  REVlEVl  BY  STATE  EJIECimvE  ORDER  I7J7I  PROCESST 

a        YES   -"is  PREAPPLCA-KDN  AS'^.CA'^ON  WAS  MADE  AVA.JIBlE  TO  T*«E 
STi'E  EXECu''VE  GaO€B  '2372  PROCESS  FOB  REViENV  ON 


0A-£ 


_     -^OGRAM  S  SCT  CCVERE::  9"  E  G   12372 

ill    CR  PROGRAM  MAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVtW 


17     IS  THE  APPLICANT  OEUNOUENT  ON  ANY  FEDERAL  DEBT? 

!    I  ^es        It  -Yes    aftac"  an  e«pi8nation 


D  *" 


<•    TO  THE  BEST  OF  MY  KNOWLEDGE  AND  BELIEF  ALL  DATA  IN  THIS  APPLICATION  PREAPPLICAT10N  ARE  TRUE  AND  CORRECT   TXE  DOCUMENT  MAS  BEEN  DULY 
AUTHORIZED  B*  THE  GOVERNING  BODY  QF  THE  APPLICANT  AND  THE  APPLICANT  WILL  COMPLY  wrTH  THE  AHACHEO  ASSURANCES  IF  THE  ASSISTANCE  -S  AWARDED 


a  Tjped  Name  o'  Auiioii^ed  Represenrat  ,e 


a  Signature  ;;(  Auf^or.iec  Reoreseniative 
P'eir'Ous  cci!'0'-s  No!  jsar  = 


c   Telephone  nun»oer 


e  Date  S^-'eo 


Authorized  for  Local  Reproduction 


p-esc- ::-eC  •>  OVe    .•  .  j-  i  :;^ 
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Item 

1 
2 


standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted 
Federal  assistance  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
uded  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission 

Entry 


This  is  a 
for 

establisi 
to  be  inc 


3 
4 


6 

7 
8 


10 


Se  F-explanatory 


Datje  application  submitted  to  Federal  agency  (or 
if  applicable)  &  applicant's  control  number 
ppiicable) 

e  use  only  (if  applicable) 


SU:e 
(ifa 

Sta 

If 
exi 


tii 


is  application  is  to  continue  or  revise  an 
!  ting  award,  enter  present  Federal  identifier 
nuifber  If  for  a  new  project,  leave  blank 


Le(  al  name  of  applicant,  name  of  primary 
org  inizational  unit  which  will  undertake  the 
stance  activity,  complete  address  of  the 
icant,  and  name  and  telephone  number  of  the 
to  contact  on  matters  related  to  this 


ass 
app 
per  son 
app  ication 


Enter  Employer  Identification  Number  lEIN)  as 
assigned  by  the  Internal  Revenue  Service 


le 


En 
pro  f 


ame 


N 

bei 

Ls( 

nun 

ass 
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INSTRUCTIONS  FOR  THE  SF  424 


Entry 


r  the  appropriate   letter  in   the  space 
ided 


Check  appropriate  box  and  enter  appropriate 
lett  :r(s)  in  the  space(s)  provided 

'  S'ew"  means  a  new  assistance  av^ard 

"  Continuation"  means  an  extension  for  an 
apditional  fundingtudget  period  for  a  project 
ith  a  projected  completion  date 

"  Revision"  means  any  change  in  the  Federal 
(  «vernment's  financial  obligation  or 
c  )ntingent  liabi.iiy  from  an  existing 
obligation 


of  Federal  agency  from  which  assistance  is 
g  requested  with  this  application 

the  Catalog  of  Federal  Domestic  Assistance 
ber  and  title  of  the  program  under  which 
stance  is  requested 

11  Enter  a  brief  descriptive  t:*le  of  tht  p.-oject  if 
moi  e  than  one  program  is  invc!ved,  you  should 
app?nd  an  explanation  on  a  separate  sheet  If 
appropriate  (e  g  ,  construction  or  real  property 
proects),  attach  a  map  showing  project  location 
For  preapplications,  use  a  separate  sheet  to 
pro  ide  a  summary  description  of  this  project 


Item 
12 


List  only  the  largest  political  entities  affected 
(eg  ,  State,  counties,  cities) 


13  Self-explanatory 

14  List  the  applicant's  Congressional  District  and 
any  District(s)  afTected  by  the  program  or  project 

15  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change  For  decreases,  enclose  the 
amounts  in  parentheses  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15 

16  Applicants  should  contact  the  State  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process 

17  This  question  applies  to  the  applicant  organi 
zation,   not  the   person   who   signs   as   the 
authorized  representative    Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
ofTicial  representative  must  be  on  file  in  the 
applicant's  office  (Certain  Federal  agencies  may- 
require  that  this  authorization  be  submitted  as 
part  of  the  application  ) 


SF  4r<     iREv    «-»8;  Bac* 
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Public  reporting  burden  for  this  collection  of  information  is  estimated  to  vary  from  13 
to  22  hours  per  response,  with  an  average  of  17.5  hours,  including  the  time  for 
reviewing  instructions,  searching  existing  data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing  the  collection  of  Information.  Send 
comments  regarding  this  burden  estimate  or  any  other  aspect  of  this  collection  of 
information,  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Department 
of  Education,  Information  Management  and  Compliance  Division,  Washington,  D.C. 
20202-4651;  and  the  Office  of  Management  and  Budget,  Paperwork  Reduction 
Project  1875-0102,  Washington,  D.C.  20503. 


INSTRUCTIONS  FOR  ED  FORM  NO.  524 


General  Instructions 

This  form  is  used  to  apply  to  individual  U.S.  Department  of  Education  discretionary 
grant  programs.  Unless  drected  otherwise,  provide  the  same  budget  information  for 
each  year  of  the  multi-year  funding  request.  Pay  attention  to  applicable  program 
specific  instructions,  if  attached. 

Section  A  -  Budget  Summary 
U.S.  Department  of  Education  Funds 

All  applicants  must  complete  Section  A  and  provide  a  breakdown  by  the  applicable 
budget  categories  shown  in  lines  1-11. 

Lines  1-11,  columns  (a;-(e): 

For  each  project  year  for  which  funding  is  requested,  show  the  total  amount 
requested  for  each  applicable  budget  category. 

Lines  1-11,  column  (f): 

Show  the  multi-year  total  for  each  budget  category.  If  funding  is  requested  for 
only  one  project  year,  leave  this  column  blank. 

Line  12,  columns  (a)-(e): 

Show  the  total  budget  request  for  each  project  year  for  which  funding  is 
requested 


Line  12,  column  (f): 

Show  the  total  amount  requested  for  all  project  years.  If  funding  is  requested 
for  only  one  year,  leave  this  space  blank. 
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tions  for  ED  Form  524  (cont.) 


Section  B  -  Budget  Summary 
Nor^-Federal  Funds 

If  you  are  required  to  provide  or  volunteer  to  provide  matching  funds  or  other  non- 
Federa  resources  to  the  project,  these  should  be  shown  for  each  applicable  budget 
category  on  lines  1-11  of  Section  B. 

Lines  11-11,  columns  (a)-(e): 

f"or  each  project  year  for  which  matching  funds  or  other  contributions  are 
provided,  show  the  total  contribution  for  each  applicable  budget  category. 

Lines  1)-11,  column  (f): 

JIhow  the  multi-year  total  for  each  budget  category.  If  non-Federal 
contributions  are  provided  for  only  one  year,  leave  this  column  blank. 

Line  12,  columns  (a)-(e): 

Show  the  total  matching  or  other  contribution  for  each  project  year. 

Line  12,  column  (f): 

Show  the  total  amount  to  be  contributed  for  all  years  of  the  multi-year  project. 
If  non-Federal  contributions  are  provided  for  only  one  year,  leave  this  space 
blank. 


Section  C  -  Other  Budget  Information 
Pay  attention  to  applicable  pfogram  specific  instructions,  if  attached. 


Vovide  an  itemized  budget  breakdown,  by  project  year,  for  each  budget 
jategory  listed  in  Sections  A  and  B. 

f  applicable  to  this  program,  enter  the  type  of  indirect  rate  (provisional, 

)redetermined,  final  or  fixed)  that  will  be  in  effect  during  the  funding  period, 
n  addition,  enter  the  estimated  amount  of  the  base  to  which  the  rate  is  applied, 
ind  the  total  indirect  expense 

f  appi.'ceDie  to  this  prograrr:,  provide  the  rate  and  base  on  which  fringe  benefits 
jre  calculated. 

'rovide  other  explanations  or  comments  you  deem  necessary. 
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Public  reporting  burden  for  these 
collections  of  information  is  estimated 
to  average  30  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  this  burden,  to: 
the  U.S.  Department  of  Education, 
Information  Management  and 
Compliance  Division,  Washington.  DC! 
20202-4651;  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  1820-0027. 
Washington,  DC  20503. 

BILLING  CODE  4000-01-P 
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0MB  Approval  No.  034«-OO4O 

ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 

Note:  CbrUin  of  these  assurances  may  not  be  applicable  to  your  project  or  program  If  you  have  questions, 
p  ease  contact  the  awarding  agency  Further,  certain  Federal  awarding  agencies  may  require  applicants 
tc  certify  to  additional  assurances  If  such  is  the  case,  you  will  be  notified. 

As  the  dulj  authorized  representative  of  the  applicant  I  certify  that  the  applicant: 


I 


Has  tie  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  sufficient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure 
pletior 

Will  gl 


3     Will  e 
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proper  planning,  management  and  com- 
of  the  project  described  in  this  application. 


ve  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  St«  te,  through  any  authorized  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accord mce  with  generally  accepted  accounting 
standards  or  agency  directives. 


itablish  safeguards  to  prohibit  employees 
from  using  their  position.*  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  org mizational  confiict  of  interest,  or  personal 
gain 

Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency 

Will  ;omply  with  the  Intergovernmental 
Persornel  Act  of  1970  (42  L"  S  C  §§  4728-4763) 
relatir  g  to  prescribed  standards  for  merit  systems 
for  pr(  grams  funded  under  one  of  the  nineteen 
statuts  or  regulations  specified  in  Appendix  A  of 
OPM's  Standards  for  a  Merit  System  of  Personnel 
Admir  istration  (5  C  F  R.  900,  Subpart  F) 

Will  c  )mply  with  all  Federal  statutes  relating  to 
nondiscrimination  These  include  but  are  not 
limite  i  to  (a)  Title  VI  of  the  Civil  Fights  Act  of 
1964  (  '  L  88-352)  which  prohibits  d  scrim. nation 
on  th«  basis  of  race,  color  or  national  cng-in  'b) 
Title  \  X  of  the  Education  Amendments  of  1972.  as 
amen<  ed  (20  L'  S  C  §§  1681-1683,  and  1685-1666). 
which  prohibits  discrimination  on  the  basis  of  sex 
(c)  Sec  tion  504  of  the  Rehabilitation  Act  of  1973,  as 
amen(  ed  (29  U  SC  §  794),  which  prohibits  dis 
crimiration  on  the  basis  of  handicaps,  (d)  the  Age 
Discr  mination  Act  of  1975,  as  amended  (42 
use  §§  6101-61071,  which  prohibits  discrim 


inatio  i  on  the  basis  of  age. 


(e)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (P  L  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse,  (f) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (P  L  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  §§  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U  S  C  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records,  (h)  Title 
VIII  of  the  pivil  Rights  Act  of  1968  (42  U  S  C  § 
3601  et  seq),  as  amended,  relating  to  non 
discrimination  in  the  sale,  rental  or  financing  of 
housing,  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assistance  is  being  made, 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application 

7  Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P  L  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases 

8  Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  U  S  C  §§  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
vthole  or  in  part  with  Federal  funds 

9  Will  comply,  as  applicable,  with  the  provisions  of 
the  Davic-Bacon  Act  (40  U  S  C  §§  276a  to  276a- 
7),  the  Copeland  Act  (40  U  SC  §  276c  and  18 
L  SC  §§  874),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U  S  C  §§  327  333), 
regarding  labor  standards  for  federally  assisted 
construction  subagreements 
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10.  Will  comply,  if  applicable,  with  fiood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (P.L.  93-234) 
which  requires  recipients  in  a  special  fiood  hazard 
area  to  participate  in  the  program  andto  purchase 
fiood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (P  L  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  fioodplains  in  accordance  with  EO 
11988,  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  US  C  §§  1451  et  seq  );  (f) 
conformity  of  Tedera!  actions  to  State  (Clear  Air) 
Implementation  Plans  undtr  Section  nCfc)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  USC.  § 
7401  etseq  ),  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974.  as  amended.  (PL.  93-523).  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Sp>ecies  Act  of  1973,  as  amended,  (P  L 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  use  §§  1271  et  seq  )  related  to 
protecting  components  or  potential  components  of 
the  national  wiid  and  scenic  rivers  system 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
use.  470),  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974(16U  S  C  469a-l  etseq.). 

14  Will  comply  with  P  L.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  WiH  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL.  89-544,  as  amended,  7  U  SC 
2131  et  seq  )  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activi-ties  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead  Based  Paint  Poisoning 
Prevention  Act  (42  USC.  §§  4801  et  seq  )  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984 

18  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


TGNATURE  Of  AUTHORIZED  CEO"^ifViNG  O? f  C:AL 


TITLE 


APPLICANT  ORGANiZA'iCNI 


DATE  Submitted 
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Certification  Regarding  Debarment,  Suspension,  Ineligibility  and 
Voluntary  Exclusion  -  Lower  Tier  Covered  Transactions 


This  caseation  is  required  by  the  Department  of  Eduation  regnlatiora  implementing  Executive  Order 
12549,  Debannent  and  Suspension.  34  tZFR  Part  85.  for  all  lower  tier  transactions  meeting  the  threahoia 
and  tier  requirements  stated  at  Section  85.110. 


Instractions  for  Certification 

l.Bysigjuaeand  subouaing  this  prxjposal  the 
pit»spectrv«1ower  tier  tamnpaiu  is  providing  the 
cerencaoon  set  out  befiiw. 

2.  The  certilBcation  in  thif  clause  is  a  inattru.1 
repreaenaton  ot  faa  upon  which  reliance  was  placed 
when  this  tranaactian  was  entered  into.  U  it  is  later 
detennined  that  the  protpaoivc  k>%ver  tier  paitidpont 
knowingly  renderedan  emmeous  ceni£caiion.  in 
addition  to  other  rwneriiw  available  to  the  Federal 
Covcnuneitt.  the  dcparsneRt  or  ageiuy  with  which 
this  transastion  oiigoated  may  pumie  available 
nemediei,  ityluding  suspension  and  /or  debarment. 

3.  The  rrospectrve  tower  tier  participant  shall  provide 
immeoiate  wntten  notice  to  the  peraon  to  which  this 
proTXSsal  is  submitted  if  at  anv  nine  the  prospectrve 
lower  Bar  parricpaat  Icarrs  tLit  it»  c«rtiri>ation  was 
erroneous  wnen  suiwjaec  or  has  betr.Tie  erroneous 
by  reason  of  changed  omimstances. 

4.  The  tenrp  'coverec  irarjaction,"  'debarred.' 
■■sasp«nd.-i."lrifci«|U>!e.'".ow«rtiera3verBd 
transacnojt**partiapint" 'person,*  'prunary  covered 
transaction.*  prmataai."  "proposaL*  alnd '  voiur.arJV' 
exduded,' as  used  iii  this  dause.  have  the  meanings 
set  out  in  the  Definitions  and  Coverase  sections  of 
rules  implementing  Executive  Oiilerl2549.  Yqu  may 
contact  thei  person  to  which  this  propasal  is  submitted 
for  assistance  m  obtaining  a  copy  ofthose  regulations. 

5.  The  prwpective  iower  tier  participant  agrees  by 
jubmictir^s  thu  rroposal  that  should  the  protxjsed 
wovejai  transaciioh  be  entered  into,  it  snail  net 
kju3'<ving;y' enter  into  anv  iower  uer  caverea 
trsnsacno'n  with  a  vtnofi  who  is  deoarrwi. 
5usr>ended.  dedared  ineligible,  or  voiuntanly 
excluded  from  pamapaoon  in  this  cuvcred 
transacnoa  unless  authorized  by  the  department  or 
agency  wi<^  which  this  transaction  ongihatad . 


6.  The  proapecthre  fewer  tier  participant  hmhsr 
agxea  by  n^BittinK  this  pioposai  that  it  will 

<"Hud«  n«#  f4«ii—  ^mti  'r^ffifintinn  Ragairiing 

Debarment  Suspensian.  Ineligiblllty,  and  Voluntary 
Exdtaion-LowerTkrCdvewd  Tr«iiatrirms.' 
withois  modifiation.  IB  all  lower  tier  corvered 
tranaactiOTB  and  in  all  solidtations  for  lower  tier 
coveted  tramaftinns. 

7.  AputkipuitinacoveredtiBnsactiaomayrety 
upon  a  cenmcatioo  of  a  praepectivi  putidpant  in  a 
lower  ttar  cowered  ttantaoiaB  that  it  is  not 
debuTBd.  sopaulsl.  ineiicibk,  or  vohmtanly 
•Mcfaxiad  fmn  the  covered  traasactiao.  unless  it 
Imrtw  tUm*ttt^ry^irif-mtinn  i»  imneoua.  A 
perticipaBt  msv  'It"'^*  the  nwih'*^  and  frequency 
by  whSTu  demminei  the  eligibility  of  its 
prindpala.  t^*^*  paitidpazit  may,  but  is  not 
required  to,  chec&theNonprocuremem  List. 

8.  Noddng  contained  in  the  foregoinx  shall  be 
construed  to  require  establishment  oca  svMcui  of 
TKorda  in  order  to  render  in  good  ^th  the 
certificatian  required  by  this  uauae.  The  knowledge 
and  infonsatioD  of  a  participant  is  not  required  to 
exceed  that  which  is  normaOy  possessed  by  a 
prudent  peraoB  in  the  ordinary  course  of  business 
MiMliiiyi 

9.  Except  for  transactions  authohzad  under 
peragnph  5  of  these  instructions,  if  a  partiapaBt  m 
a  coveted  transaction  knowingly  enteis  into  a  kiwcr 
tier  cuwesed  transaction  with  a  person  who  is 
suspended,  debarred.  ineUgible.  or  voluntarily 
mrrluriari  from  paftidpation  in  this  transaction,  in 
addition  to  other  remedies  available  lo  the  Federal 
Govenunent.  the  department  or  agency  with  which 
this  transaction  originatad  may  pursue  available 
reiredies,  indiiding  suspension  and  /or  debarment. 


Ccrtifical  ion 

(1)  The  p  rospecC've  iowpr  tier  partiapant  certifies,  by  submission  of  this  proposal,  that  neither  it  nor  its 
princ  pals  axe  presendv  deoarred.  suspended,  proposed  for  debarment,  aedared  ineligible,  or 
volur  tanly  exduded  from  partidpadon  in  this  transaction  by  any  Federal  department  or  agency. 

(2)  What  the  prospective  lower  tier  participant  is  unable  to  certify  to  any  of  the  statements  in  this 
n.  such  prospective  participajit  shall  attach  an  explanation  to  this  proposal. 


cemf  cation 


NAMEO 


PRINTEE 


SIGNATirRE 


ED  80-00: 


AFPUCANT 


PR/ AWARD  NUMBER  AND/OR  PROIECT  NAME 


NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


DAT^ 


9/90  {Replaces  CCS-009(RE%'.  :2/38).  which  is  obsolete) 
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CERTfflCATTpNS  REGARDING  LOBBYING:  DEBARMENT  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  A.ND  DRUGf-FREEWolStPLACE  R^^^^ 

Applicants  should  rrfer  to  the  reguJations  cited  beJow  to  determine  the  certification  to  which  they  are  required  to  attest   AppUcants 
nm!)^H~  Sr'l^r^JTi        "^^."^^'  certificatwn  included  in  the  regulations  tefore  completing  this  foi^.  S.gnamre  of  ti^s  form 
provides  for  comphance  with  certif laoon  requirenients  under  34  CFR  Part  82,  "New  Restncoons  on  LobbvuiRT  and  34  CFR  Part  85 
Government-wide  Debannort  and  Suspension  (Nonprocurement)  and  Govemmem-wide  Requirements  for  DruR-Free  Workplace ' 
(Grants)    The  certifications  shaU  be  treated  as  a  matenal  representation  of  faa  upon  which  reUance  wUl  be  pUcafwhen  the  Deparanent 
of  Ed  ucauon  determines  to  award  the  covered  transaction,  grant,  or  cooperauve  agreement.  t^eparanent 
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1.  LOBBYING 

As  required  by  Section  1352.  Title  3]  of  the  US.  Code,  and  im- 
plemented at  34  CFR  Part  82,  for  persons  entering  into  a  grant 
or  cooperative  agreement  over  SI  00,000,  as  defined  at  34  CFR 
Part  82,  Sections  82105  and  82.110,  the  applicant  certifies  that: 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  person  for  in- 
fluencing or  attempting  to  mfluer»ce  an  officer  or  empksyee  of 
any  agency,  a  Member  of  Coneress,  an  officer  or  employee  of 
Congres*,  or  an  employee  of  a  Member  of  Congress  m  connec- 
tion with  the  making  of  any  Federal  grant,  the  entering  into  of 
any  coooerative  agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any  Fedaal  grant  or 
cooperative  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  will  be  paid  to  any  person  for  influencing  or  at- 
tempting to  influence  an  office-  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or  employee  of  Congress,  or  an 
emoloyee  of  a  Member  of  Congress  inconnection  with  this 
Federal  grant  or  cooperative  agreement,  the  undersigned  shall 
complete  and  submit  Standard  Form  -  LLL,  "Disclosure  Form 
to  Report  Lobbying,'  in  accordance  with  its  instructions; 

(c)  The  undersigned  shall  recjuire  that  the  language  of  this  cer- 
tification be  included  in  the  award  documents  for  all  sub- 
awards  at  ail  tiers  (including  subgrants,  contracts  under  grants 
and  cooperative  agreements,  and  subcontraas)  and  that  all 
subrecipients  shallcertify  and  disclose  acconlingly. 


2.  DEBARMENT, SUSPENSION,  AND  OTHER 
RESFONSIBIUTV  MATTERS 

As  required  by  Executive  Order  12549,  Debarment  and  Suspen- 
sion, and  implemented  at  34  CFR  Part  85,  for  prospective  par- 
ticipants in  pnmarv  covered  transactions,  as  aefined  at  34  CFR 
Part  as,  Sections  85.105  and  85.110  - 

A.  The  applicant  certifies  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended,  proposed  for  debar- 
ment, declared  ineligible,  or  voluntarily  excluded  from 
covered  transactions  by  any  Federal  department  or  agency; 

(h)  Have  not  within  a  three-year  period  preceding  this  applica- 
tion been  convicted  of  or  had  a  civij  judgment  rendered 
agamst  them  for  commission  of  fraud  or  a  criminal  offense  in 
connection  with  obtaining,  attempting  to  obtain,  or  performing 
a  public  (Federal,  State,  or  local)  transaction  or  contract  under 
a  public  ti-ansaction;  violation  of  Federal  or  Sute  antitrust 
statutes  or  commission  of  embezzlement,  theft,  forgery, 
bnbcry,  falsification  or  destruction  of  records,  malung  false 
statements,  or  receiving  stolen  property; 

(c)  Are  not  presenUy  indicted  for  or  otherwise  criminally  or 
civilly  charged  by  a  governmental  entity  (Federal,  Sute,  or 
local)  with  commission  of  anv  of  the  offenses  enumerated  in 
paragraph  (1  )(b)  of  this  certification;  and 


(d)  Have  not  within  a  three-year  period  precedmg  this  ap- 
plication had  one  or  more  public  transactions  (Federal,  State, 
or  local)  terminated  for  cause  or  default;  and 

B.  Where  the  applicant  is  unable  to  certify  to  any  of  the  state- 
ments in  this  certiiicatton,  he  or  she  shall  attach  an  explanation 
to  tlui  application. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Aa  of  1 988,  and  im- 
plemented at  34  CFR  Part  85,  Subpart  F,  for  grantees  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  85.610  - 

A.  The  applicant  certifies  that  it  will  or  will  continue  to  prt> 
vide  a  drug-free  workplace  by: 

(a)  Publishing  a  sutement  notifying  employees  that  the  unlaw- 
ful manufacture,  distribution,  dispensing,  possession,  or  use  of 
a  controlled  substance  is  prohibited  in  the  grantee's  workplace 
and  speafymg  the  actions  that  will  be  taken  against  empibvees 
for  violation  of  such  prohibition; 

(b)  Esublishing  an  on-gomg  drug-free  awarenes.«  program  to 
inform  employees  about— 

(1 )  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  The  grantee'» policy  of  maintaining  a  drug-free  workplace; 

(3)  Any  available  drug  counseling,  rehabilitation,  and 
employee  assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  employees  for 
drug  abuse  violations  occurrmg  in  the  workplace;  ' 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged 
in  the  pertormancc  of  the  grant  be  given  a  copy  of  the  state- 
ment required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  sutement  required  by  para- 
oaph  (a)  that,  as  a  condition  of  employment  under  the  grant, 
the  employee  will— 

(1)  Abide  by  the  terms  of  the  statement;  and 

(2)  Notify  the  employer  in  writing  of  his  or  her  con\naion  for 
a  violation  of  a  ouninal  drug  sutute  occurring  in  the 
workplace  no  later  than  five  calendar  days  after  such  conwc- 
tion; 

(e)  Notifying  the  agency,  in  writing,  within  10  calendar  days 
after  receiving  notice  under  subparagraph  (dK2)  from  an 
employee  or  otherwise  receiving  actual  nouce  of  such  convic- 
tion. Employers  of  convicted  employees  must  provide  notice, 
including  position  title,  to:  Director,  Grants  and  Contracts  Ser- 
vice, \JS.  Department  of  Education,  400  Maryland  Avenue, 
S.W.  (Room  3\24.  (3SA  Regional  (Dffice  Building  No.  3), 
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DC  20202-4571 .  Notice  shall  indude  the  idcntifica- 


bon  number  s)  of  each  affected  gram; 

(0  Taking;  or*  of  the  following  actions,  within  30  calendar  days 
of  receiving  aoace  under  subparaeraph  (d)(2),  with  respect  to 
any  employae  who  is  so  convictesJ- 

(1 )  Taking  appropnate  personnel  action  against  such  an 
employee,  up  to  and  including  termination,  consistent  with  the 
requiTMnem$  of  the  Rehabiliuuon  Aa  of  1973,  as  amended;  or 

<2)  Reauin.ig  stKh  emptoyee  to  participate  satisfactorily  in  a 
drugaouse  assistance  or  rehabilitation  program  approved  for 
such  purposes  by  a  Federal.  State,  or  local  health,  law  enforce- 
ment, or  othtr  appropriate  agency; 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a  drug- 
free  workplace  through  impiemenuuon  of  paragraphs  (a), 
Cb),(c),(d),(t),and(f5. 

B.  The  grantee  may  insert  in  the  space  provided  below  the 
site<s)  for  th#  performance  of  work  done  in  connection  with  the 
specific  gran|: 

Place  of  Pertprmance  (Street  address,  dty,  county,  sute,  zip 
code) 


DRUG-FREE  WORKPLACE ^, ,  ^  ,  ^^ 

(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  requiiBd  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  ffi.605  and  85.610  - 

A.  As  a  condition  of  the  grant,  I  certify  that  I  will  not  engage 
in  the  unlawful  manufacture,  distribution,  dispensing,  pos- 
session, or  use  of  a  controlled  substance  in  conducting  any 

activity  with  the  grant;  and 

&  If  convicted  of  a  criminal  drug  offense  resulting  fronri  a 
violation  occurring  during  the  conduct  of  any  grant  activity, 
I  will  report  the  conviction,  in  writing,  within  10  calendar 
days  of  the  conviction,  to:  Director,  Grants  aiul  Contracts 
Service,  VS.  E)eparanent  of  Education.  400  Maryland 
Avenue,  S-W.  (Room  3124,  CSA  Regional  Office  BuiWing 
^4o.  3),  Washington,  DC  2D2D2-4571 .  Notice  shall  indude 
the  identification  numbers)  of  each  affected  grant. 


Check  r}vf 
here. 


here  are  workplaces  on  file  that  are  not  identified 


Asthedu.'v 


NAMEOF>PPUCANT 


PR1.NTED  >  AME  ANT)  TITLE  OF  ALTHORIZED  REPRESE.NTATIVE 


51CNATUK  E 


luthoruCfd  .-epresemati ve  of  the  applicant,  I  hereby  certify  that  the  applicant  will  comply  with  the  above  certifications. 


PR/ AWARD  NIJMBER  AND/OR  PROJECT  NAME 


DATE 


ED  8(W)Ol4  6,'90  (Replaces  ED  80-0008, 12/89;  ED  Form  GCSO08.  (REV.  12/88);  ED  8^0010, 5/90;  and  ED  800011, 5/90,  which  are 
obsolete) 
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DISCLOSURE  OF  LOBBYING  ACTIVmES 

Complete  this  form  to  ditdose  lobbying  activities  pursuant  to  31  U.S.C  1353 
(See  revene  (or  public  burden  ditdosufv.) 


1-     Type  o4  Ftdcrai  Action: 

□   a.  contract 
b.  grant 
c  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


Slaius  ot  ft6*r»i  Action: 

I     I  a.  bid^offerfappiication 
'""'   b.  Initiai  award 
c  post-award 


Name  and  Address  of  Reporting  Enliry: 

D     Pnme  0 


Subawardee 

Tier  ^_^ ,  //  known: 


Congressional  District  if  known: 
6.     Federai  OepartmenvAgency: 


8.     Federal  Action  Number.  //  known: 


3.    tcpertTypc: 

□  a.  initiai  filing 
b.  materiaJ  change 

For  Malcfial  Change  Oniy. 
year  ______  quarter 

dale  of  last  report  ___ 


S.     H  Reporting  Entity  in  No.  4  is  Subawardee.  Enter  Name 
and  Address  of  Prime: 


Cortgrestional  District  //  known: 


7.     Federal  Program  Nam^Ocscriplion: 


CFDA  Number,  if  afiptKabie: 


9-     Award  Amount  if  known: 
% 


10.   a.  Name  and  Address  of  Lobbying  Entity 
(if  indnnauii.  Uit  name,  fira  name.  Mi); 


b.  Individuals  Performing  Services  iincJudmg  addrea  -/ 
different  from  No.  lOaj 
(last  name,  firtt  name.  MIk 


liincif  CcmmuMion  Sft*ri(\i  Sf-UI-A  it  n»t*%itni 


11.  Amount  o<  Payment  tcheck  ail  that  appfy): 

S Q  actual        O  planned 


12    Form  oi  Payment  icheck  all  that  apply  I: 
a     a.  cash 

Q     b.  in-kind;  specify:   nature 

value 


13.  Type  oi  Payment  (chect.  ail  that  applyi: 


a 

Q 
Q 

a 
a 

a 


a.  retainer 

b.  one-time  fee 

c.  commission 

d.  contingent  fee 

e.  deferred 

f.  other  specify: 


14.  ■'M^  Ocwiptwo  ot  Service*  Performed  or  to  be  Performed  and  Oalc<s)  oi  Service,  induding  officer^*),  employeeis). 
•r  Mcmbcrts)  contacted,  for  Paymciu  Indicated  in  Hem  11:  ti  r    i 


Vt*1(i)  SULl-A.  it  n»cmirt 

1$.  Commuatioo  SbccMt)  SMll-A  attached:        O  Yes 

a  No 

Siffnaltwc: 

Prin<N>«Mr 

11  US.C  ma.  n*  Mwmmi  mm  «•  i^mig  «  Om  -|  ,._  mm. 

m.     ■!  .«^^li-       i-iWi  -11  f   >r         inmii    iwr  Ml—     111  Mi  w 

TltU. 

TdcoboNeNo^ 

OaI»T                                            1 

1 

■  JFadeniUcOnly:'   ;  ff'^  :;'■  ...-•-:,.,  -:...^,".;:^;:*>__ 

%»imtm*  r«n»  -  Ui. 
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UCnONS  FOR  COMPLETION  OF  SF-LU,  DISCLOSURE  OF  LOBBYING  ACTTVmES 


or 
1352 

"8 


ire  form  shall  be  completed  by  the  reporting  entity,  whether  subawardee  or  pnme  Federal  reap.ent  at  the 

receipt  of  a  covered  Fedenri  action,  or  a  material  change  to  a  previous  filing,  pursuant  to  tUe  3TU;f-)-; 

I  The  fibng  of  a  form  is  required  for  each  payment  or  agreement  to  make  payment  to  any  iobbying  ertrty  tor 

{I  or  attemponf  to  influence  an  officer  or  employee  of  any  agency,  a  Member  of  Congress,  an  on^cer  or 

.  ()f  Congress,  or  an  employee  of  a  Member  of  Congress  in  connection  with  a  covered  Federal  action  Use  the 

Ontinuation  Sheet  for  additional  infomution  if  the  space  on  the  form  is  inadequate.  Complete  all  .terns  that 

1  the  initial  filing  and  material  change  report.  Refer  to  the  implementing  guidance  published  by  the  Office  of 

and  Budget  for  additional  information. 

1.  Idendfy  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and^or  has  been  secured  to  influence  the 
outcc  me  of  a  covered  Federal  action. 

2.  Identjfy  the  sutus  of  the  covered  Federal  action 

3.  Iden 


This  disclosure 

initiation 

seaion 

influenan 

employee 

SF-LU.-A 

apply  for 

Management 


bjth 


tiN 
infon  nation 
previ  > 

4.   Enter 
known 
or  su  baward 
Suba  vards 


5.  If  the 
ap 


7.   Erte 
Civ 


8.  Entei 
Real 

gram 


Real  est 


the  appropriate  dassification  of  this  reoort.  If  this  is  a  followup  report  caused  by  a  material  change  to  the 
.«rion  previously  reported,  enter  the  year  and  quarter  in  which  the  change  occurred.  Enter  the  date  of  the  last 
usly  submitted  report  by  this  reporting  entity  for  this  covered  Federal  action. 

the  hjll  name   address,  dty,  state  and  zip  code  of  the  reporting  entity.  Indude  Congressional  Distnct,  if 
Check  the  appropriate  dassification  of  the  reporting  entity  that  designates  if  it  it.  or  expects  to  be.  a  pnme 
d  redpient.  Identify  the  tier  of  the  subawardee,  e.g.,  the  first  subawardee  of  the  prime  is  the  1$t  tier. 
indude  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 

organi2at:on  filing  the  report  in  item  4  checks  "Subawardee",  then  enter  the  full  name,  address,  dty,  state  and 
of  the  prime  Federal  recipient.  Indude  Corr-essional  District,  if  known. 


ode 


6    Enteil  the  name  of  the  Federal  agency  making  the  award  or  loan  commitment.   Include  at  least  one  organizational 
level  below  agercy  name,  if  kro%vn.  For  example.  Department  of  Transportation,  United  States  Coast  Guard. 

the  Fecerai  program  name  or  description  for  the  covered  Federal  action  (item  1).    If  known,  enter  the  full 
of  Federal  Domestic  Assistance  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan 


aiDg 
comi  nitments. 


the  most  appropriate  Federal  identifying  number  available  for  the  Federal  action  identified  m  item  1  (eg . 
St  for  Proposal  (RFP)  number  Invitation  for  Bid  (IFB)  number  grant  announcement  number  the  contract, 
or  loan  award  number  the  applicatiorvproposaJ  control  number  assigned  by  the  Federal  agency).    Include 
prefikes.  e.g.,  "RFP-DE-90-001." 

9    For  J  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal  agency,  enter  the 

Fec-tal  amount  of  the  awardloan  commitment  for  the  prime  entity  identified  in  item  4  or  5. 

10    •*;  tiller  the  full  name,  address,  dty,  state  and  zip  code  of  the  lobbying  entity  engaged  by  the  reporting  entity 
la  tntified  ir  :tem  4  to  influence  the  covered  Federal  action. 


„t;!E4r»r  me  full  names  of  the  individual(s)  performing  services,  and  include 
iter  Last  Same.  First  Same,  and  Middle  Initial  (Ml). 


hill  address  if  different  from  10  (a). 


n.  Entef  the  amount  of  compensation  paid  or  reasonably  expected  to  be  paid  by  the  reporting  entity  (item  4)  to  the 
lobbling  entity  (item  10).  Indicate  whether  the  payment  has  been  made  (actual)  or  wtil  be  made  (planned).  Check 
ail  boxes  that  apply.  If  this  is  a  material  change  report  enter  the  cumulative  amount  of  payment  made  or  planned 
to  bi  ( made. 

12.  Chei  'k  the  appropriate  box(es).  Check  all  boxes  that  apply.  If  payment  is  made  through  an  in-kind  contribution, 
spec  ify  the  nature  and  value  of  the  in-kind  payment. 


13.  Che  Jt  the  acprcp.-iaic  box(es).  Oieck  all  boxes  thaf  apply.  If  other,  spedfy  nature 
14     Prov  de 


perf^ 

acr 

em 


actULl 


16.  The 


ae  a  spedSc  and  detailed  description  of  the  services  that  the  lobbyist  has  performed,  or  will  be  expected  to 
rm,  and  the  date(s)  of  any  services  rendered.  Indude  all  preparatory  and  related  activity,  not  just  time  spent  in 

uaJ  contact  with  Federal  offidals.  Identify  the  Federal  offidal(s)  or  employee(s)  contaaed  or  the  officer<s), 

iployeeis).  or  Vtemberts)  of  Congress  that  were  contacted. 


15.  Che  Ji  v/hether  or  not  a  SF-Lll-A  Continuation  Sheet(s)  is  attached 


certifying  offidal  shall  sign  and  date  the  form,  print  his/her  name,  titJe,  and  telephone  number. 


Public  rtj^ng  burden  for  ihb  coU«3>on  of  informaoon  it  cnmated  lo  *wne«  30  mintues  per  roponM.  indudins  time  for  .J.nj«ng 

.  jathewif  and  maintaining  the  data  needed,  and  coiwplcBng  «td  nniewwig  the  eoHection  oi 


instniCDani.  searching  ezisor«g  data  lourcet. 

iniomiaocin  Send  commetm  regwding  the  twfoefi  cfnmace  or  «iy  cwner  aspect  oi  uw  coiiccinn  ot  ■niarm.BBo,  "■"'—•■»  -r^-SZ^: 

for  reoucing  thi«  buidcn.  to  d»e  Office  of  Mmagemem  and  Budget  Paperwert  Keducaow  freiect  (tO4»004t).  Wwhwgtow.  ox..  an»i 


I 
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OiStLOSURE  OF  LOBBYING  ACTWITIES 

CGNTINUATIGN  SHEET 


tayimiiig  tntitf: 


Lacrf  a«pra4u(t>oa 
•  Ul-« 


|FR  Doc.  95-1018  Filed  1-13-95;  8:45  ami 

BILUNO  CODE  4000-01-C 


'OL 


^              s 

S 

Tuesday 
January  17,  1995 

1 

= 

r    '^  = 

srrr:    —• 

• 

■II.       Ill 

Part  VIII 

Department  of 
Housing  and  Urban 
Development 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

Notice  of  Funding  Availability  for  Fiscal 
Year  1995  for  Indian  Applicants  Under 
the  HOME  Program;  Notice 


JMI 


3320 


DEPARTMfeNT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  trte  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-95-3846;  FR-3786-N-01] 

Notice  of  Funding  Availability  (NOFA) 
for  Fiscal  Vear  1995  for  Indian 
Applicants  Under  the  HOME  Program 


()  f 


f. 


No;i 


agency: 

Secretary 
Housing.  I 
ACTION: 
(NOFA)  fo 
applicants 
Partnershi 
programs, 
program. 


Ice  of  the  Assistant 
r  Public  and  Indian 
UD. 

ice  of  funding  availability 
fiscal  year  1995  for  Indian 
For  HOME  Investment 
s  Act  (the  HOME  Act) 
eferred  to  as  the  HOMK 


fo 


SUMMARY: 

availabilil 
funding 
HOME  Pi 
provides 
informati 
explains 
All  eligibh 
submit 
accordanc  ' 
this  NOFA 


his  NOFA  announces  the 
of  up  to  $14,042,000  in 
Fiscal  Year  (FY)  1993  for  the 
0  ;ram  for  Indian  tribes: 
e  selection  cnteria:  provides 
on  how  to  apply:  and 

selections  will  be  made 
applicants  are  invited  to 
lications  for  HOME  funds  in 
with  the  requirements  of 


tl 
oi 
h  )w  ; 


DATES:  Ap  )1 
by  the  Offifce 
Programs 
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lications  must  be  received 
of  Native  American 
( DNAP)  having  jurisdiction 
licant  on  or  before  3:00 
local  time)  on  April  14, 
application  deadline  is  finn 
i  nd  hour.  The  Department 
IS  ineligible  for  consideration 
ion  that  is  received  after  the 
,  Applicants  should  make  early 
of  their  materials  to  avoid 
loss  of  eligibility  brought 
t  nanticipated  delays  or  other 
lated  problems.  Facsimile 
ipies  shall  not  be  accepted. 
INFORMATION  CONTACT: 
applicants  may  contact  the 
ONAP.  Refer  to  Appendi.x  1 

for  a  complete  list  of 
telephone  numbers 


licit 


-M 


SUPPLEMEIfTARY  INFORMATION: 

Reduction  .Act  Statement 

Jiiiance  with  the  Paperwork 


Act  of  1980  (44  U.S.C.  3501- 
information  collection 
contained  in  these 
procedures  for  HOME  funds 
^wed  by  the  Office  of 
Managem  (nt  and  Budget  and  approved 
under  OV  B  control  number  2577-0191 


Irom  Last  Year's  NOFA 

pron  lote  the  award  of  FY  95  grant 
re  the  end  of  the  fiscal  year, 
to  submit  an  application  is 
year  than  last  year 


iy 


i> 


Some  applicants  in  the  FY  94 
competition  applied  for  grants  in  excess 
of  the  announced  maximum;  others 
applied  for  grants  which  when  looked  at 
together  with  the  proposed  number  of 
units  exceeded  the  maximum  per-unit 
subsidy  amount.  This  year  the  list  of 
requirements  for  an  eligible  application 
prohibits  these  situations. 

HUD  is,  for  the  first  time,  requesting 
that  the  data  and  explanation  provided 
bv  the  applicant  to  address  the  selection 
criteria  be  limited  to  200  words  per 
component. 

This  year  three  items  are  added  to  the 
applicant  certifications:  compliance 
with  the  Fire  Authorization 
Administration  Act  of  1992  (Pub.  L. 
102-522).  and  certifications  with 
respect  to  audits  and  outstanding 
obligations  to  HUD.  and  compliance 
with  the  Economic  Opportunities  for 
Low-  and  Very  Low-  Income  Persons. 

This  NOFA  includes  a  process  for 
addressing  errors  in  the  rating  and 
ranking  of  applications.  ONAP 
administrators  may  make  a 
determination  that  an  error  has  occurred 
and  the  ONAP  Director  may  approve  or 
disapprove  the  determination. 

This  year  there  is  a  geographic 
diversity  requirement  in  the  NOFA 
which  assures  that  for  every  ONAP 
Region  with  a  fundable  application 
which  scores  over  50  points  there  will 
be  one  award  which  goes  to  the  highest 
scoring  application  from  that  ONAP 
Region. 

This  year  Tenant  Based-Rental 
Assistance  (TBR.\)  projects  have  been 
dropped  from  the  funding  competition. 
In  past  years  there  has  been  virtually  no 
interest  in  TBRA,  and  there  are  no 
indications  that  this  has  changed. 
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L  Purpose  and  Substantive  Description 

(a)  Authority 

The  HOME  Investment  Partnerships 
Act  (the  HOME  Act)  (title  II  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act)  was  signed  into  law  on 
November  28.  1990  (Pub.  L.  101-625), 
and  created  the  HOME  Investment 
Partnerships  (or  HOME)  Program  that 
provides  funds  to  Indian  tribes  to 
expand  the  supply  of  affordable  housing 
for  very  low-income  and  low-income 
persons.  Interim  regulations  for  the 
HOME  Investment  Partnerships  Program 
are  codified  at  24  CFR  Part  92.  The 
requirements  of  24  CFR  Part  92.  subpart 
M  (§§92.600-92.652).  apply  specifically 
to  the  Indian  HOME  program. 

The  HOME  Act  was  amended  by  the 
Housing  and  Community  Development 
Act  of  1992  (HCDA  1992)  (Pub.  L.  102- 
550,  approved  October  28.  1992)  and  the 
Multifamily  Housing  Property 
Disposition  Reform  Act  of  1994 
(MHPDRA)  (Pub.  L.  102-233.  approved 
April  11.  1994r  Amendments  to  the 
HOME  rule  were  published  on  June  23. 
1993  (58  FR  34130).  Apnl  19,  1994  (59 
FR  18626)  and  August  26,  1994  (59  FR 
44258).  References  in  this  NOFA  to 
sections  and  subparts  of  the  HOME  rule 
refer  to  the  rule  as  amended. 

24  CFR  part  135.  Economic 
Opportunities  for  Low  and  Vdry  Low- 
Income  Persons.  Section  3  of  the 
Housing  and  Urban  Development  Act  of 
1968  and  the  regulations  at  24  CFR  part 
135  (See  June  30. 1994  Interim  Rule.  59 
FR  33866)  are  applicable  to  funding 
awards  made  under  this  NOFA.  One  of 
the  purposes  of  the  assistance  is  to  give 
to  the  greatest  extent  feasible,  and 
consistent  with  existing  Federal.  State, 
and  local  laws  and  regulations,  job 
training,  employment,  contracting  and 
other  economic  opportunities  to  section 
3  residents  and  section  3  business 
concerns.  Applicants  that  receive  Indian 
HOME  Program  assistance  which 
exceeds  $200,000  for  housing 
rehabilitation  or  new  construction  shall 
comply  with  the  procedures  and 
requirements  of  this  part  to  the 
maximum  extent  consistent  with,  but 
not  in  derogation  of.  compliance  with 
section  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450e(b)). 

(bl  Allocation  Amounts 

(1)  Fiscal  Y'ear  1995  Funding.  In 
accordance  with  section  217(a)(2)  of  the 
HOME  Act.  each  Fiscal  Year  (FY)  HUD 
shall  provide  funds  to  Indian  tribes, 
totaling  one  percent  (or  such  other 
percentage  or  amount  as  authorized  by 
Congress)  of  the  amount  appropriated 
for  the  HOME  program  to  expand  the; 


supply  of  affordable  housing.  For  the 
fiscal  year  ending  September  30,  1995, 
the  Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act  of  1995,  (approved  September  28, 
1994,  Pub.  L.  103-327),  appropriated  a 
total  of  $1.4  biUion  for  the  HOME 
program.  Together  with  $42,000 
available  from  the  1994  Appropriations 
Act,  the  amount  of  funding  available  for 
the  HOME  Indian  program  for  Fiscal 
Year  1995  is  up  fo  $14,042,000. 

(2)  For  FY  1995,  there  is  a  geographic 
diversity  requirement  which  assures 
that  for  every  ONAP  Region  with  a 
fundable  application  which  scores  over 
50  points  there  will  be  one  award  which 
goes  to  the  highest  scoring  application 
from  that  ONAP  Region. 

(3)  A  tribe  may  only  apply  for  grant 
assistance  for  one  project. 

(4)  Project  Grant  Amount.  The 
maximum  grant  amount  per  project  is 
$1.5  million.  Projects  may  be  funded  at 
less  than  applied  for  levels.  In 
determining  appropriate  grant  amounts 
to  be  awarded,  the  ONAP  may  take  into 
account  the  level  of  demand,  the  scale 
of  the  activity  proposed  relative  to  need, 
the  number  of  persons  to  be  oerved.  the 
amount  of  funds  required  to  achieve 
project  objectives,  and  the 
administrative  capacity  of  the  applicant 
to  complete  the  activities  in  a  timely 
manner 

(5)  If  the  Department  does  not  award 
the  entire  $14,042,000  in  this  funding 
round  because  there  is  not  a  sufficient 
number  of  eligible  applications,  the 
amount  not  awarded  shall  be  awarded  at 
another  time. 

(c)  Eligibility 

(1)  Eligible  Applicants.  For  the 
purposes  of  the  HOME  program,  eligible 
applicants  are  defined  as  any  Indian 
Tribe,  band,  group,  or  Nation,  including 
Alaskan  Indians,  Aleuts,  and  Eskimos, 
and  any  Alaskan  Native  Village  of  the 
United  States  that  is  considered  an 
eligible  recipient  under  Title  I  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C. 
450)  or  was  considered  an  eligible 
recipient  under  the  State  and  Local 
Fiscal  Assistance  Act  of  1972  (31  U.S.C. 
1221)  before  repeal  of  that  Act.  Eligible 
recipients  under  the  Indian  Self- 
Determinatjon  and  Education 
Assistance  Act  are  determined  by  the 
Bureau  of  Indian  Affairs. 

(2)  Eligible  Projects. 

(i)  Sj'ze  and  Location  of  a  Project.  A 
"project"  may  be  located  on  one  or  more 
sites.  The  applicant  must  identify  the 
scale  and  location  of  a  project  and  show 
that  the  project  is  withi»^he  operating 
area  of  the  applicant.  A  project  may  be 


as  small  as  one  site  or  as  large  as  the 
operating  area  of  the  tribe.  (NOTE:  For 
purposes  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Polities  Act  of  1970,  as 
amended  (URA),  the  term  "project' 
means  one  or  more  activities  paid  for  in 
whole  or  in  part  with  HUD  financial 
assistance.  Two  or  more  activities  that 
are  integrally  related,  each  essential  to 
the  other,  are  considered  one  project.) 
(ii)  Categories  of  Eligible  Projects.  In 
accordance  with  24  CFR  92.604,  projects 
that  may  be  funded  under  the  HOME 
Indian  program  include:  (A)  housing 
rehabilitation  (moderate  and 
substantial),  (B)  acquisition  of  housing, 
and  (C)  new  housing  construction. 
These  project  types  may  also  include 
site  improvements  and  relocation.  A 
project  may  be  for  rental  or 
homeownership. 

(A)  A  rehabilitation  project  consists  of 
only  rehabilitation,  or  includes 
acquisition  of  units  with  rehabilitation. 

(B)  An  acquisition  project  consists  of 
the  acquisition  of  standard  units  not 
reouiring  rehabilitation. 

(C)  A  new  construction  project 
consists  of  new  construction  of  housing 
and  may  include  acquisition  and 
demolition. 

(3)  Eligible  Activities.  Eligible 
activities,  in  accordance  with  24  CFR 
92.611,  are  as  follows: 

(i)  HOME  funds  may  be  used  by  an 
Indian  tribe  to  provide  incentives  to 
develop  and  support  affordable  rental 
housing  and  homeownership 
affordability  through  the  acquisition 
(including  assistance  to  homebuyers), 
new  construction,  reconstruction,  or 
moderate  or  substantial  rehabilitation  of 
nonluxury  housing  with  suitable 
amenities,  including  real  property 
acquisition,  site  improvements, 
conversion,  demolition,  and  other 
expenses,  including  financing  costs, 
relocation  expenses  of  any  displaced 
persons,  families,  businesses,  or 
organizations;  and  to  pay  administrative 
costs.  The  specific  eligible  costs  for 
these  activities  are  set  forth  in  §  92.612. 

(ii)  Acquisition  of  vacant  land  or 
demolition  must  be  undertaken  only 
with  respect  to  a  particular  housing 
project  intended  to  provide  affordable 
housing,  and  for  which  funds  for 
construction  have  been  committed. 

(iii)  Housing  that  has  received  an 
initial  certificate  of  occupancy  or 
equivalent  document  within  a  one-year 
period  before  an  Indian  tribe  commits 
HOME  funds  to  the  project  is  new 
construction  for  purposes  of  this  part. 

(iv)  Conversion  of  an  existing 
structure  to  affordable  housing  is 
rehabilitation,  tmless  the  conversion 
entails  adding  a  unit  beyond  the 


existing  walls,  in  which  case,  the  project 
is  new  construction  for  purposes  of  this 
part. 

(v)  Site  improvements  must  be  in 
keeping  with  improvements  of 
siUTOunding,  standard  projects.  Site 
improvements  include  roads,  streets, 
sidewalks,  curljs.  gutters,  and 
connections  to  utilities,  such  as  storm 
and  sanitary  sewers,  water  supply,  gas. 
and  electricity.  The  "site"  of  the 
improvements  may  include  property 
adjacent  or  near  the  immediate  site  of 
the  housing  if  this  property  and  the 
housing  are  owned  by  the  same  entity 
(e.g..  the  housing  is  owned — at  least 
until  sold  to  homebuyers — by  the  tribe 
and  the  housing  and  the  improvements 
are  located  on  a  reservation).  If  the  site 
improvements  will  benefit  housing 
(existing  or  future)  in  addition  to 
housing  assisted  with  FY  1995  HOME 
Indian  Program  grant  funds,  only  a  pro- 
rated share  of  the  site  improvements 
may  be  charged  to  the  HOME  grant. 

(d)  Checklist  of  Eligibility  Requirements 
and  Application  Submission 
Requirements. 

Applications  must  meet  the 
requirements  in  (1)  and  (2),  below 
Except  for  the  certifications  in  (2)(iii) 
and  (2)(iv),  these  requirements  are  non- 
correctable  after  the  closing  of  the 
application  submission  period. 

(1)  Each  application  must  be: 

(i) From  an  eligible 

applicant. 

(ii) If  the  applicant  proposes 

to  involve  its  IHA,  the  IHA  must  not 
have  been  disqualified  for  funding  of 
new  projects,  as  determined  in 
accordance  with  24  CFR  905.135.  (A 
resolution  may  be  attached  which 
authorizes  another  entity,  e.g..  a  housing 
authority,  to  prepare  the  application  on 
behalf  of  the  tribe:  however,  the  tribe 
must  be  the  applicant  and  sign  the 
application.) 

(iii) For  an  Indian  HOME 

Program  eligible  project. 

(iv) The  only  application 

from  the  applicant.  If  more  than  one 
application  is  submitted,  the  one  with 
the  most  HOME  assisted  housing  units 
per  grant  dollar  requested  will  be 
screened. 

(v) For  not  more  than  a  $1.5 

million  grant. 

(vi) For  a  grant  amount  not 

in  excess  of  the  maximum  per-unit 
subsidy  amount  (24  CFR  92.620)  plus  15 
percent  for  administrative  costs.  The 
grant  amount  requested  divided  by  the 
product  of  1.15  times  the  proposed 
number  of  units  may  not  exceed  the 
total  development  cost  (the  "TDC") 
standard  for  the  area. 
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(2)  Each  a  )plication  must  contain  the 
following: 
(i)  1   Transmittal  Letter, 

fii)  I     Standard  Fonn-424. 


Application  for  Federal  Assistance. 
Complete  si(  le  one  only  Name  of  the 
legal  applictnt.  i.e.,  the  tribe,  must  be  in 
field  5.  legal  applicant.  A  resolution 
may  be  attac  bed  which  authorizes 
another  enti  y,  e.g..  a  housing  authority, 
to  prepare  tl  e  application  on  behalf  of 
the  tribe;  however,  the  tribe  must  be  the 
applicant  anjd  sign  the  application.  The 
Catalog  of  F^eral  Domestic  Assistance 
identifies  this  program  as  program 
number  14.239. 

(iii)  ^__1      Form  HUD-4126.  which 
contains  the!  following  certifications: 

(A)  A  certification  that  the  applicant 
shall  comply  with  the  acquisition  and 
relocation  requirements  of  the  Uniform 
Relocation  Assistance  £md  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended,  irtplementing  regulations  at 
49  CFR  part  J24  and  the  requirements  of 
24  CFR  92.684. 

(B)  A  certification  that  the  applicant 
shall  use  HC'ME  funds  in  compliance 
with  all  the  equirements  of  24  CFR  part 
92.  the  HO^  E  investment  partnerships 
program  interim  rule. 

(C)  Drug-f  ee  workplace.  The 
certification  with  regard  to  the  drug-fiee 
workplace  n  (quired  by  24  CFR  part  24, 
subpart  F  and  appendix  C. 

(D)  Debarment.  The  certification  that 
neither  the  appUcant  nor  its  principals 
are  presentl]  excluded  from 
participatioi  i  in  any  HUD  programs,  as 
required  by  14  CFR  part  24,  appendix  A. 

(E)  Audits,  A  certification  that  the 
applicant  dc  es  not  have  an  outstanding 
Indian  HOM  E  or  ICDBG  obligation  to 
HUD  that  is  in  arrears,  or  it  has  agreed 
to  a  repaymi  nt  schedule.  A  certification 
that  the  app  icant  does  not  have  an 
overdue  or  i  nsatisfactory  response  to  an 
audit  findin  ;(s). 

(F)  Fire  Se  fety.  A  certification  that  the 
applicant  sh  all  comply  with  the 
requirement  >  of  the  Fire  Authorization 
Administrat  on  Act  of  1992  (Pub.  L. 
102-.'i22). 

(E)  Econoi  nic  Opportunities  for  Low 
and  Very  Lo  w  Income  Persons.  A 
certification  that  the  applicant  shall 
comply  witl  the  requirements  of 
•Section  3  of  the  Housing  and  Urban 
Devclopmer  t  Act  of  1968  and  the 
regulations  ;  n  24  CFR  part  135  to  the 
maximum  ertent  consistent  with,  but 
not  in  derog  ition  of,  compliance  with 
section  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  /  xt  (25  U.S.C.  450e{b)). 

(iv) Form  HUD-2880. 


JMI 


Applicant/R  ecipient  Disclosure/Update 
Report,  as  n  quired  under  subpart  C  of 


24  CFR  part  12,  Accountability  in  the 
Provision  of  HUD  Assistance. 

(v) Form  HUD-4121-I, 

Indian  HOME  Program  Grants. 
Comprehensive  Approach,  component 
that  addresses  the  Comprehensive 
Approach  For  Expanding  The  Supply  Of 
Affordable  Housing.  Indian  tribes  are 
not  required  to  submit  a  Comprehensive 
Housing  Affordability  Strategy  (CHAS), 
a  Tribal  Housing  Plan,  or  a  housing 
strategy  to  receive  HOME  funds. 
However,  the  application  must 
demonstrate  how  the  proposed  project 
will  contribute  to  a  comprehensive 
approach  for  expanding  the  supply  of 
affordable  housing  for  members  of  the 
Indian  tribe. 

(vi) Form  HUD-^122-I, 

Indian  HOME  Program  Grants.  Project 
Summary;  component  that  addresses  the 
summary  description  of  the  proposed 
project. 

(vii) Building  codes  (24  CFR 

92.621).  A  statement  documenting  the 
codes  for  the  project  is  an  application 
requirement  and  shall  identify  proper 
building  codes  that  the  Tribal 
government  shall  enforce  or  promulgate 
when  the  grant  is  awarded.  This  does 
not  mean  Section  8  Housing  Quality 
Standards.  Meeting  Section  8  Housing 
Quality  Standards  is  not  sufficient  for 
this  building  code  requirement. 

(viii) Operation  Plan.  All 

proposed  projects  that  shall  be  operated 
as  rental  projects  MUST  include  a 
management  and  maintenance  plan  and 
a  staffing  plan  for  these  functions.  An 
agreement  with  the  tribal  IHA  to  manage 
the  units  is  not  sufficient  as  a 
management  and  maintenance  staffing 
plan;  the  IHA  should  include  projected 
staffing  to  carry  out  these  functions. 

(ix) Form  HUD-4125-I. 

Indian  HOME  Program  Grants. 
Implementation  Schedule. 

(x) Form  HUD-^  123-1, 

Indicm  HOME  Program  Grants.  Cost 
Summary. 

(xi) Project  location  map 

(xii) Components  that 

address  the  selection  criteria.  The 
applicant  must  provide  a  neurative  and 
supporting  documentation  that  are 
responsive  to  the  selection  criteria  of 
sections  I.(e)  (1).  (2).  and  (3)  of  this 
NOFA.  This  includes,  but  is  not  limited 
to,  a  description  of  how  the  HOME 
funds  shall  be  used,  and  the  various 
kinds  of  information  that  aie  necessary 
in  order  to  apply  the  selection  criteria 
and  rating  factors. 

Applications  which  do  not  comply 
with  the  eligibility  requirements  will 
not  be  transmitted  for  rating  and 
ranking. 


(e)  Selection  Criteria  and  Ranking 
Factors 

Each  project  submitted  for  grant 
funding  shall  be  evaluated  using  the 
three  criteria  provided  in  24  CFR 
92.604,  as  more  fully  explained  in 
sections  I.(e)  (1),  (2),  and  (3)  of  this 
NOFA,  below.  See  Figiu-e  1.  For  em 
application  to  be  considered  for  rating, 
ranking,  and  funding,  all  eligibility 
requirements  must  be  addressed.  After 
rating,  the  project  must  receive  at  least 
50  points  to  be  considered  for  funding. 
The  complete  rating  and  ranking 
process  is  described  in  detail  at  section 
I.(e)(5) 

All  the  potential  points  which  can  be 
earned  are  summarized  as  follows: 

.N'eed  and  Design 30 

Need  (15) 

Need/Qviantity/Documenlation 4 

Need/Quantity/Demographics  3 

Responsiveness 3 

Benefits    5 

Project  Feasibility (15) 

Planning  and  Implementation 40 

Financial       (15) 

Property/Cost/ Ability  to  Pay 6 

Cashflow  thru  Completion ..       3 
Feasibility  thru  Affordability 

Period 3 

Cost  Effectiveness  Test 3 

Legal  and  .^dminist^ative (10) 

Staffmg  Plan  during  Implementation 

(1.5) 

Leveraging        30 

HUD  urges  each  applicant  to  .screen 
its  application  using  the  Checklist  of 
Eligibility  Requirements  and 
Application  Submission  Requirements 
to  ensure  that  the  application  meets 
each  requirement. 

In  responding  to  each  of  the 
components  which  address  the  selection 
criteria,  HUD  requests  that  each 
applicant: 

— Use  separate  tabs  for  each  st^ection 
criterion  and  sub-criterion.  In  order  to 
be  rated,  make  sure  the  response  is 
beneath  the  appropriate  heading. 
— Keep  its  responses  in  the  same  order 

as  the  NOFA. 
— Provide  the  necessary  data  and  the 
explanation,  not  exceeding  200 
words,  that  supports  the  response. 
Include  all  relevant  material  to  a 
response  imder  the  same  tab.  Do  not 
assume  the  reviewer  will  search  for 
the  answer  or  information  to  support 
the  answer  elsewhere  in  the 
application. 
— Do  a  preliminar}'  rating  for  its  own 
project,  providing  a  score  according  to 
the  scoring  guide.  This  will  help  to 
show  the  applicant  how  its  project 
might  be  scored  by  the  reviewers.  It 
will  also  help  to  show  the  applicant 
whether  the  apf^lication  meets  the 
eligibility  requirements  and  the 


minimum  point  score  requirement  (50 
points),  and  where  the  strengths  and 
weaknesses  of  the  application  are 
located.  Then,  the  applicant  can 
strengthen  the  weaker  parts  of  the 
application  and  retain  the  stronger 
parts. 

The  HOME  program  is  for  low-income 
and  very  low-income  persons.  In  the 
application,  applicants  should  provide 
information  on  the  median  income  for 
the  commimity  in  which  the  proposed 
project  is  located.  If  this  information  is 
not  available,  the  applicant  should 
obtain  it  from  the  ONAP. 

Figure  i.— Indian  Home  Program 
Scoring 


Selection  criteria 

MaxinrHim 
points 

Need  and  design  

Planning  and  implementation  ... 
Leveraging 

30 
40 
30 

(1)  Need  and  Design — 30  points 
maximum. 

The  first  of  the  three  criteria  provided 
in  24  CFR  92.604  addresses  the  degree 
to  which  the  application:  (1)  identifies 
the  housing  nei^is  of  the  tribe,  (2) 
describes  the  demographic 
characteristics  of  needy  very  low  and 
low-income  families,  (3)  describes  the 
characteristics  of  the  homes  to  be 
provided,  (4)  is  from  an  applicant  with 
a  high  ratio  of  unmet  need  to  total  need, 
and  (5)  proposes  homes  which  meet  the 
characteristics  of  the  needy.  This  first 
criterion  is  divided  into  two  parts  that 
will  be  examined  and  evaluated 
separately.  These  parts  are:  (i)  Need  and 
(ii)  Project  Feasibility. 

(i)  Need — 15  points  maximum.  The 
degree  to  which  the  proposed  project 
addresses  the  housing  need(s)  of  the 
tribe  as  identified  in  the  documentation 
for  the  project.  Tribal  need  must  be 
documented.  This  dociunentation 
should  include  oirrent  IHA  waiting 
lists,  data  on  the  degree  of 
overcrowding,  percentage  of  population 
in  need  of  housing  based  upon  census 
data,  etc.  Waiting  lists  from  the  IHA 
should  identify  whether  the  list  is  for 
rental  housing  or  ownership  housing, 
e.g.,  mutual  help.  An  IHA  waiting  list 
for  ownership  housing  is  especially 
important  if  the  proposed  project 
contemplates  the  sale  of  imits,  e.g.,  new 
construction. 

(A)  Housing  Need  Expressed  in  Terms 
of  Quantity  (4  points  maximum).  The 
tribe  shall  express  its  housing  needs 
within  its  reservation,  service  area,  or 
area  of  operation  by: 
— The  number  of  affordable  units,  as 

documented  by  the  applicant; 


— The  size  (number  of  bedrooms)  of  the 
needy  households  as  dociunented  by 
the  applicant; 

— The  type  of  assistance  needed,  e.g., 
rehabilitation  vs.  new  construction,  as 
docimiented  by  the  applicant;  and 

— The  tenure  type  of  the  housing 
needed,  i.e.,  homeownership  or 
rental,  as  documented  by  the 
applicant. 

Documentation  that  contains  a  recent 
formal  stirvey  prepared  by  a  tribe,  a 
State,  the  Federal  government  or  a 
commission  authorized  by  a  tribe,  a 
State,  or  the  Federal  government,  or  a 
recent  formal  survey  authorized  by  a 
tribe.  State,  the  Federal  Government  or 
a  tribe  authorized  commission  and 
actually  performed  by  a  third  party, 
such  as  a  consultant  or  university,  shall 
receive  fovu  points.  Documentation 
supporting  housing  need  other  than  a 
formal  survey  shall  receive  0  or  2  points 
depending  upon  the  quafity  of  the 
docimientation  presented.  See  Table  1. 

Table  l.— Scoring  Guide 

Quantity  of  housing  need— quality  of  docu- 
mentatJon — 


Table  2.— Scoring  Guide 


Good 

Fair 

Unsatisfactory 

4  points  

2  points 

0  points. 

(B)  Demographic  Information 
Regarding  Indian  Households  in  Need  of 
Housing  (3  points  maximum).  The 
demographic  characteristics  of  Indian 
households  that  are  in  need  of  the 
housing  identified  in  (A),  above,  shall 
quantify  the  number  of  Indian 
households  and  number  of  family 
members  in  the  household,  their  age, 
and  gender,  as  well  as  the  number  of 
households  for  which  an  accessible  unit 
is  needed.  An  application  which 
contains  this  data  shall  receive  3  points. 
A  current  IHA  waiting  list  may  be  used 
to  supply  this  data.  Waiting  lists  should 
identify  whether  the  list  is  for  rental 
housing  or  ownership  housing,  e.g., 
mutual  help.  A  waiting  list  for 
ownership  housing  is  especially 
important  if  the  proposed  project 
contemplates  the  sale  of  units,  e.g.,  new 
construction. 

Partial  supporting  documentation 
shall  receive  2  points.  If  the 
docimientation  is  unclear  or  missing 
entirely,  0  points.  See  Table  2. 


Quantity  of  housing  need— demographfc 
characteristics— 

Complete  or 

with  correct 

IHA  list 

Partial  rtooh 
mentation 

Unclear  or 
Missing 

3  points  

2  points 

0  points. 

(C)  Proposed  Supply  by  Quantity, 
Size,  Tenure,  and  Type  (3  points 
maximum).  Doctimentation  in  the 
apphcation  must  identify  the  housing  to 
be  supplied  by  the  proposed  project. 
Supply  must  be  described  by  the 
following  characteristics: 

— The  number  of  affordable  units  to  be 
provided; 

— ^The  size  (number  of  bedrooms)  of  the 
units  to  be  provided; 

— The  type  of  assistance  to  be  provided, 
e.g.,  rehabilitation  vs.  new 
construction;  and 

— The  tenure  type  of  the  housing  to  be 
provided,  i.e.,  homeownership  or 
rental. 

An  application  that  provides  this 
information  shall  receive  3  points.  An 
application  that  does  not  respond  to  all 
these  requirements  shall  receive  2  or  0 
points  depending  upon  its 
responsiveness  to  this  factor.  See  Table 
3. 

Table  3.— Scoring  Guide 


Responsiveness  to  housing  supply  factors 

Very  respon- 
sive 

Fairfy  re- 
sponsive 

Not  responsive 

3  points  

2  points 

0  points. 

(D)  Benefits  to  Very  Low-  and  Low- 
Income  Members  of  the  Tribe  (5  points 
maximum).  Under  this  factor,  the 
applicant  with  the  larger  ratio  of  unmet 
need  receives  more  points.  The  ratio  is 
the  nimiber  of  very  low  and  low-income 
families  of  the  tribe  in  need  of  housing 
divided  by  the  total  number  of  very  low 
and  low-income  families  of  the  tribe. 
This  is  multipUed  by  5  points.  The 
number  of  points  should  be  rounded  to 
2  decimal  places.  See  Table  4. 

For  example,  a  tribe  has  20  low  and 
very  low  income  families  in  need  of 
housing  and  a  total  of  100  low  and  very 
low  income  famifies.  Substitute  these 
values  in  the  formula: 

5  X (20/100)= 
5  X  0.20= 
1.00  points. 
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Table 


Benefits  to  v  sry 


5  X  (low- 
need  of 
income 
places. — 


antJ  very  low-income  families  in 
hoi  sing/total  of  low-  and  very  tow- 
fanilies)— Round    to    2    decimal 
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4.— SCORING  Guide 


low-  and  low-income  mem- 
bers 


JMI 


and  (6)  describes  the  delivery  schedule. 
The  documentation  for  a  project  shall 
receive  8  points  if  it  does  not  clearly 
respond  to  all  six  items.  The 
documentation  for  a  project  shall 
receive  0  points  if  it  does  not  clearly 
respond  to  four  of  the  six  items.  See 
Table  5 


(ii)  Projecj  feasibility.  Match  Between 
Demand  anc  Supply  by 
Characterist  cs. — 15  points  maximum. 
Project  feasi  jility  as  measured  here  is 
the  degree  t<  whiich  the  housing  units  in 
the  profKJsei  project  match  the  need  of 
actual  famil:  es  for  low-  and  very  low- 
income  hou:  ing  that  was  identified  in 
the  previous  evaluation  factor  when 
responding  '  o  each  of  the  following 
factors.  To  e  ^aluate  the  degree  to  which 
the  propose!  project  addresses  the 
housing  nee  Is  of  the  tribe  as  identified 
in  the  appli(  ation,  points  will  be 
awarded  bas  ed  upon: 

(A)  The  re  ationship  between  the. 
number  of  a  fordable  units  to  be 
provided  as  compared  to  the  number 
needed,  as  c  ocumented  by  the 
applicant; 

(B)  The  si  :e  (number  of  bedrooms)  of 
the  units  to  )e  provided  relative  to  sizes 
of  needy  ho  iseholds  as  documented  by 
the  applicar  t; 

(C)  The  ty  ae  of  assistance  to  be 
provided,  e. ;..  rehabilitation  vs.  new 
constructioi  ,  compared  with  the  type  of 
assistance  n  jcessary,  as  documented  by 
the  applicar  t;  and 

(D)  The  te  nure  type  of  the  housing  to 
be  provided,  i.e.,  homeownership  or 
rental,  com]  ared  with  the  type  of 
assistance  n  iquired,  desired,  or 
necessary  as  documented  by  the 
applicant. 

(E)  In  add  ition,  the  applicant  should 
provide  assi  irances  that  the  units  are  in 
compliance  with  building  code 
requiremen  s  or  shall  be  brought  into 
compliance  (modular  and  manufactured 
homes  are  e  igible  forms  of  housing); 
and 

(F)  The  pi  oject  plan  should  indicate  a 
schedule  fo;  the  implementation  of  the 
expanded  h  ausing  opportunities. 

The  docu  nentation  for  a  project  shall 
receive  15  j  oints  if  it:  (1)  Shows  that  the 
quantity  of  lousing  units  to  be  made 
available  fo  ■  very  low-  and  low-income 
families  of  Ipe  tribe  meets  the  demand, 
(2)  illustrates  that  the  size  of  the  unit  to 
be  made  available  meets  the  need  of  the 
very  low-  ai  id  low-income  families.  (3) 
illustrates  t  lat  the  type  of  assistance 
(rehabilitati  on,  new  construction)  to  be 
provided  m  jets  the  type  of  assistance 
needed.  (4)  shows  that  the  tenure  type 
(ownership  rental)  to  be  provided  is  the 
tenure  type  needed,  (5)  provides 
building  co  ie  compliance  assurances. 


Table  5.— Scoring  Guide 

Match  between  proposed  supply  and  docu- 
mented demand 

Good 

Fair 

Unsatisfactory 

15  points  .... 

8  points  

0  points. 

(2)  Planning  and  Implementation — 40 
points  maximum. 

The  second  of  the  three  criteria 
provided  in  24  CFR  92.604  is:  The 
degree  to  which  the  financial,  legal,  and 
administrative  actions  necessary  to 
undertake  the  proposed  project  have 
been  considered  and  addressed  in  the 
documentation  for  the  project,  and  the 
degree  to  which  the  applicant  has  the 
administrative  staff  to  carry  out  the 
project  successfully.  Applicants  must  be 
concrete  and  specific  in  describing  the 
financial,  administrative,  and  legal 
actions  involved  in  carrying  out  the 
project,  and  must  describe  their  own 
administrative  capability,  existing  or 
planned,  to  carry  out  this  project.  The 
applicant  must  demonstrate,  using 
complete  cost  and  revenue  estimates  for 
the  project,  including  loans  if  necessary, 
that  the  proposed  project  is  financially 
feasible  and  meets  the  regulatory 
affordability  requirements.  This  second 
criterion  is  divided  into  three  parts  that 
will  be  examined  and  evaluated 
separately.  These  three  parts  are:  (i) 
Financial;  (ii)  Legal  and  Administrative 
Actions;  and  (iii)  Staffing  Plan  during 
Implementation. 

(i)  Financial — 15  points  maximum. 

(A)  Property  identification  and 
comparison  of  project  cost  and  ability  of 
needy  family  to  pay  (6  points 
maximum).  The  applicant  must 
demonstrate  that  the  proposed  very  low- 
and  low-income  families  who  will  be 
the  owners  or  tenants  shall  be  able  to 
afford  to  buy  or  rent  this  housing  in 
accordance  with  the  affordability 
requirements  under  24  CFR  92.614: 
■'qualification  as  affordable  housing  and 
income  targeting:  rental  housing,"  and 
24  CFR  92.615:  "qualification  as 
affordable  housing:  home  ownership." 
This  evaluation  is  to  include  the  results 
of  market  surveys  for  acquisition, 
rehabilitation,  or  new  construction  of 
housing  and/or  the  identification  of  the 
actual  properties  to  be  acquired, 
rehabilitated,  or  constructed. 


In  addition  to  information  concerning 
the  supply  of  homes,  the  applicant  must 
provide  information  to  support  the 
demand  for  homes.  This  market 
information  should  indicate  that  there  is 
a  demand  for  the  type  of  tenure  being 
proposed  for  the  home  at  the  price  being 
proposed.  If  the  project  is  for 
homeownership,  what  evidence  is  there 
that  there  is  sufficient  demand  of 
interested  and  eligible  applicants?  Have 
applicants  been  identified?  Selected?  If 
the  proposed  applicant  is  renting,  is 
there  evidence  they  want  to  buy?  Is 
there  evidence  they  can  afford  to  buy? 
As  an  indication  of  credit  worthiness, 
has  the  applicant  been  pre-qualified  for 
a  loan? 

For  all  types  of  projects,  but 
especially  for  an  owner-occupied 
rehabilitation  project,  include  a 
discussion  of  funding  for  routine 
maintenance  and  property  taxes,  which 
may  increase  due  to  an  increase  in  the 
unit  value,  and  energy  conservation. 
Since  the  units  to  be  rehabilitated  with 
the  HOME  grant  became  substandard 
because  they  were  not  maintained, 
include  a  discussion  of  provisions  to 
pay  for  training  and  education,  and  for 
major  repair  and  replacement  as  a  result 
of  damage  or  loss  through  wear  and  tear 
For  example:  After  the  imit  is 
rehabilitated  with  this  HOME  grant, 
how  will  it  be  maintained?  Are  funds 
being  set  aside  to  maintain  the  unit? 
Whose  funds  are  they — the  owner's, 
tenant's,  owner/occupant's?  Is  there  a 
plan  included  in  the  application  to 
address  this?  Will  the  applicant  provide 
for  energy  efficient  construction/ 
rehabilitation  which  goes  beyond 
regulatory  requirements  so  as  to 
minimize  occupant  expenditure  for 
utilities?  Will  the  applicant  employ 
construction/rehabilitation  techniques/ 
materials  which  will  help  minimize  the 
upkeep  and  maintenance  costs  to  the 
occupant/owner?  For  scoring,  see  Table 
6. 


Table  6.— Scoring  Guide 

Property  identification  and  cost  vs.  ability  to 
pay 

Good 

Fair 

Unsatisfactory 

6  points  .     . 

3  points  .    .. 

0  points. 

(B)  Cash  flow  projection  through 
project  completion  (3  points  maximum). 
This  requirement  deals  with  the  year  by 
year  cash  flow  for  the  proposed  project. 
For  example,  for  a  new  construction 
project  by  the  applicant  of  a  single 
family  detached  unit  that  is  to  be  sold 
to  a  low  income  family  that  will  occupy 
the  unit,  the  cash  flow  projection  would 
show  the  cost  of  construction,  the 


construction  payments,  any  equity  or 
debt  using  HOME  or  non-HOME  funds, 
any  downpayment  and  any  mortgage 
loan  made  in  the  sale  of  the  unit  to  the 
family,  and  the  monthly  mortgage 
payment  and  the  source  of  funds  to 
make  those  payments. 

The  applicant  must  provide  a  year-by- 
year  cash  flow  projection  which 
includes  an  estimate  of  all  project  costs 
and  revenues.  The  project  must  be 
financially  feasible  from  the  start.  The 
costs  and  the  revenues  must  be  realistic. 
The  units  must  be  buildable  for  the 
amounts  shown.  The  costs  must  not  be 
unreal isfically  low.  showing  more 
produi  t  tir  less  money 

There  should  be  a  projection  of  costs 
and  revenues  for  the  time  the  work  is 
being  carried  out  as  well  as  the  time  of 
maintenance  and  repair.  The  costs  and 
revenues  projection  identifies  what  the 
maintenance  and  repair  and  major 
replacement  costs  for  the  long  term  (i.e.. 
not  less  than  the  minimum  period  of 
affordability.  24  CFR  92.614)  are  going 
to  be  and  how  they  will  be  paid.  The 
projection  must  identify  what  the  costs 
and  revenues  are.  If  thfi  source  of 
revenue  is  a  grant,  the  grant  must  be 
identified.  The  costs  and  revenues  and 
the  cash  flow  must  cover  the 
construction  period  and  the  marketing 
period  (if  there  will  be  a  marketing 
period);  the  period  of  maintenance  and 
repair  must  be  projected  separately.  The 
applicant  must  identify  whether  there  is 
a  need  for  short-term  borrowing  for 
rehabilitation  or  whether  rehabilitation 
is  paid  for  entirely  from  HOME  and 
leveraged  funds;  any  years  of  negative 
cash  flow;  and  the  cumulative  negative 
cash  flow  If  the  project  requires 
financing,  i.e.,  borrowing,  to  get  through 
periods  of  negative  cash  fiow.  the 
applicant  must  show  the  financing  in 
the  rash  flow  projection.  For  scoring, 
see  Table  7 


Table  7.— Scoring  Guide 

Cash  flow  projection  through  project  comple- 
tion 

Good 

Fair 

Unsatisfactory 

3  points  

2  points  

0  points. 

(C)  Financial  feasibility  during  the 
affordability  period  (3  points 
maximum).  This  requirement  deals  with 
the  financial  feasibility  of  the  housing 
during  the  affordability  period 
beginning  after  project  completion,  i.e., 
afler  completion  of  the  acquisition, 
rehabilitation,  or  new  construction.  The 
affordability  period  can  be  from  5  years 
to  20  years  (24  CFR  92.614).  The 
housing  has  costs  and  revenues 
throughout  the  affordability  period. 


Identify  all  of  the  costs  and  revenues, 
year  by  year,  and  display  them  to  ensurr; 
that  all  of  the  costs  shall  be  paid  by 
revenues  reasonably  anticipated  to 
occur 

The  housing  must  be  financially 
feasible  for  the  affordability  period, 
while  at  the  same  time  remaining 
affordable  as  prescribed  by  the 
requirements  at  24  CFR  92.614  and 
92.615.  Arrangements  to  be  made  for 
long-term  costs  must  be  shown.  If 
during  this  period  developer  borrowing 
is  required  to  get  through  periods  of 
cumulative  negative  cash  flow,  the 
applicant  must  show  the  borrowing.  The 
applicant  must  show  buyer  mortgage 
payments,  if  any. 

As  costs  occur  for  the  units  that  are 
occupied  (e.g..  owner-occupied 
rehabilitation,  or  new  construction  of 
rental  housing),  the  application  must 
discuss  who  will  pay  those  costs  and 
how  they  will  be  paid;  whether  any 
borrowing  will  be  involved;  whether  the 
owner  is  expected  to  make  the  payments 
and  when  the  payments  will  occur.  The 
costs  and  revenues  for  maintenance, 
repair,  and  major  replacements  must  be 
included  in  the  affordability  period  cash 
flow  projection.  For  a  rental  project,  thfe 
projection  must  include  how  the  project 
management  staffing  costs  described  in 
the  staffing  plan  will  be  paid.  For 
scoring,  see  Table  8. 

Table  8.— Scoring  Guide 


Financial  feasibility  during  the  affordability  pe- 
riod 

Good 

Fair 

Unsatisfactory 

3  points 

2  points  

0  poir^fs. 

(D)  Cost  effectiveness  test  (3  points 
maximum).  The  cost  effectiveness  test  is 
related  to  leverage  because  the  more 
non-HOME  grant  money  brought  to  the 
project,  the  lower  the  amount  of  HOME 
grant  money  needed.  The  cost 
effectiveness  test  gives  more  points  to 
projects  that  use  less  HOME  funds.  The 
cost  effectiveness  test  also  rewards 
projects  which  use  HOME  funds  most 
efficiently. 

[1]  Housing  Rehabilitation.  For 
rehabilitation  projects,  the  proposed 
expenditure  of  HOME  funds  shall  be  no 
more  than  62.5%  of  the  cost  of  new 
construction  (i.e..  no  more  than  62.5% 
of  the  total  development  cost  (TDC))  for 
substantial  rehabilitation  and  no  more 
than  50%  of  the  cost  of  new 
construction  for  moderate  rehabilitation. 
If  the  HOME  assistance  is  less  than  20% 
of  the  maximum  allowable,  the  project 
receives  3  points;  for  20%  to  60%.  2 
points;  for  61%  to  99%,  1  point.  If  it  is 


100%  of  the  maximum  allowable,  the 
project  receives  0  points.  See  Table  9 

[2]  At;quisition.  For  acquisition 
projects,  the  proposed  expenditurr  of 
HOME  funds  shall  be  no  more  than 
62.5%  of  the  cost  of  new  construction 
(i.e..  no  more  than  62.5%  of  the  TDC) 
if  it  has  been  subsi.intially  rehabilitated 
and  no  more  than  50%  of  new 
construction  if  it  has  been  moderately 
rehabilitated.  If  the  HOME  assistance  is 
less  than  20%  of  the  maximum 
allowable,  the  project  receives  3  points, 
for  20%  to  60%.  2  points;  for  61%  to 
99%.  1  point.  If  it  is  100%  of  the 
maximum  allowable,  the  project 
receives  0  points.  See  Table  9. 

[3]  New  Construction.  For  new 
construction  projects,  the  proposed 
expenditure  of  HOME  funds  shall  be 
less  than  or  equal  to  100%  of  the  TDC. 
If  the  HOME  assistance  is  less  than  20% 
of  the  maximum  allowable,  the  project 
receives  3  points:  for  20%  to  60%.  2 
points;  for  61%  to  99%.  1  point.  If  it  is 
100%  of  the  maximum  allowable,  the 
project  receives  0  points.  See  Table  9. 

Table  9.— Scoring  Guide 

Cost  effectiveness  test 


0%to 
19% 

20%  to 
60% 

61%  to 
99^<> 

100% 

3  pts  

2  pts  

1  pts  

Opts 

(ii)  Legal  and  Administrative 
Actions — 10  points  maximum.  All 
policies,  procedures,  standards,  crituria. 
and  planning  documents  niH:essar\'  for 
the  type  of  project  proposed  must  be 
included  in  the  documentation  for  thr 
project.  Where  rental  housing  is 
envisioned,  this  includes  the  tenant 
selection  requirements  for  rental 
housing  at  24  CFR  92.622(e).  When; 
assistance  for  homebuyers  is 
contemplated,  this  includes  the 
requirements  of  24  CFR  92.615.  In 
addition,  if  the  applic  ant  is  assisting 
homebuyers.  the  applicant  must 
establish  guidelines  determined  by  HMD 
to  be  appropriate  for  the  subsequent 
resale  of  the  housing  units,  required 
under  24  CFR  92.615(a)(4).  Planning 
documents  should  include  a  discussion 
of  steps  that  will  be  taken  to  ensun' 
maintenance  of  housing  quality 
throughout  the  affordability  period.  • 
Points  will  be  awarded  based  on  the 
inclusion  of  sample  documents,  as  well 
as  the  quality  of  the  documents.  Sne 
Table  10.  Reviewers  shall  determine 
points  on  the  exient  to  which  the 
applications  include  documentation  on 
the  following  factors: 

(A)  Housing  Rehabilitation.  Data 
submitted  should  include  adopted 
rehabilitation  policies,  including 
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adopted  reba ) 
meet  applica 
ordineinces; 
cost  per  unit 
criteria;  and 
documents. 

(B)  Acquisftion 
should  include 
houses  that 


ilitation  standards  that 
»le  local  codes  and/or 
ijaximum  rehabilitation 
rehabihtation  selection 
troject  planning 


siall 


Data  submitted 
adopted  standards  for 
be  acquired,  including 
maximum  piirchase  price  per  unit; 
selection  criteria,  and 
.-.^.-„  documents. 
C(  nslruction.  Data  submitted 
inclui  le  adopted  standards  for 
that  meet  applicable  or 
ordinances  and  that 
;ribed  energy-efficiency 
m  iximum  cost  per  unit; 
selection  criteria;  and 
documents. 


participant 
project  plann  ing 

(C)  New  " 
should 
construction 
local  codes 
meet  HUD 
standards 
participant 
protect  planiiing 


Table 


Ottier 


Good 


10  poir^ 
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I  jgal  and  administrative 


Fair 


5  points  0  points 


Unsatisfactory 


(iii)  Staffir  g  Plan  during 
Implementat  on — 15  points  maximum. 
The  applicai  t  must  provide  a  staffing 
plan  and  timetable  for  implementation 
of  the  projec  ,  to  include  ihe  following: 

(A)  Impler  lentation  Plan.  The  staffing 
plan  must  id  sntify  key  personnel,  and 
their  experie  nee  relative  to  the  proposed 
project,  who  will  be  employed  during 
the  implementation  phase  of  the  project, 
i.e..  during  acquisition,  rehabilitation, 
construction  In  order  to  be  properly 
rated,  experience  identified  must 
demonstrate  the  competence  of  key 
personnel  in  relation  to  the  tasks 
required  in  implementing  the  proposed 
project.  A  pi  oposal  having  highly 
experienced  'competent  personnel  will 
receive  11  tc  15  points.  Proposed  staff 
will  be  ratec  in  varying  degrees  of 
competence  in  accordance  with  Table 
11  below. 

(B)  Impleiiientation  Plan.  If  the  tribe 
has  an  agree  ment  for  the  tribal  IHA  (or 
any  other  entity]  to  implement  the 
project,  a  co  jy  of  the  agreement  should 
be  includedlas  well  as  a  staffing  plan 
of  the  IHA  (f»r  other  entity),  which 
includes  thd  addition  of  this  project, 
and  a  descri  jtion  of  the  impact  on  the 
entity  due  t(  administering  this  project. 
See  Table  1. 


Table 


Staffing  pia^  during  implementation — plan 
and  timetat)te 


Good 


15  points 
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Fair 


7  potrrts 


Unsatisfactory 


0  points. 


(3)  Leveraging — 30  points  maximum. 
The  third  of  the  three  criteria 
provided  in  24  CFR  92.604  is: 
Leveraging  of  HOME  funds.  Leveraging 
means  using  HOME  funds  to  attract  or 
bring  in  other  dollars.  Leveraging  is  the 
degree  to  which  other  sources  of 
assistance  (including,  but  not  Limited  to: 
loans,  advances,  equity  investments, 
interest  subsidies.  State  funds,  private 
contributions,  and  in-kind 
contributions)  are  used  in  conjunction 
with  HOME  funds  to  carry  out  the 
proposed  project.  The  application  must 
identify  the  leveraged  funding  for  the 
HOME  project  and  whether  the 
leveraged  funding  is  for  an  eligible 
HOME  project  cost.  For  example,  a 
Bureau  of  Indian  Affairs-funded  road  is 
only  counted  for  leveraging  purposes  if 
it's  a  site  improvement  and  then  only  to 
the  extent  it  benefits  the  HOME  project 
units  (and  that  amount  becomes  part  of 
the  TDC).  If  the  proposed  HOME  project 
is  being  funded  with  resources  other 
than  the  HOME  grant,  the  application 
must  show  those  resources  as  leveraged 
resources  and  how  they  will  be  used. 
Proportionate  amounts  of  each  resource 
and  the  HOME  grant  should  be 
e:jpended  at  the  same  time,  but  if  not, 
the  application  should  explain  why  and 
identify  when  they  will  be  spent. 

Funds  from  all  sources  to  be  used  for 
the  applicant's  project  must  be 
documented  by  a  written  commitment 
but  may  be  contingent  on  approval  of 
the  HOME  award.  These  resources  will 
be  counted  only  if  they  are  currently 
available  or  will  be  available  within  3 
months  of  grant  notification.  The  degree 
to  which  other  sources  of  assistance  are 
used  will  be  evaluated,  and  points  will 
be  awari^d  based  upon  the  additional 
number  of  dollars  for  assisted  housing 
made  available  from  other  sources  of 
assistance  divided  by  the  number  of 
HOME  dollars  requested  in  the 
application. 

(i)  Points  will  be  awarded  as 
presented  in  Table  12.  For  example, 
when  one  hundred  (or  more)  dollars  are 
made  available  from  other  sources  of 
assistance  for  each  one  hundred  dollars 
of  HOME  funds  requested  in  the 
application,  the  maximum  number  of 
points  (30)  is  awarded.  When  sixty 
dollars  are  made  available  from  other 
sources  of  assistance  for  each  one 
hundred  dollars  of  requested  HOME 
funds,  fifteen  points  are  earned. 

Table  12.— Scoring  Guide 

Leveraging 


Ratio 


100%  or  more 


Points 


30 


Tabl£  12.— Scoring  Guide— 
Continued 


Leveraging 
Ratio 

80%  but  less  ttian  100%  

60%  but  less  ttian  80%  

40%  but  less  than  60%  

Less  ttian  40% 


Points 


20 

15 

10 

5 


(ii)  Ratio  as  a  percentage  iscomputed 
by  dividing  the  number  of  dollars  made 
available  from  other  sources  of 
assistance  by  the  number  of  dollars  of 
HOME  funds  requested  in  the 
application,  and  multiplying  by  100. 

(iii)  Applicants  must  provide 
documentation  of  the  amount  and 
sources  of  additional  funds,  including 
mortgage  insurance,  tribal  funds,  private 
contributions,  tribal  in-kind 
contributions  directly  related  to  the 
activity  (labor,  material,  and  equipment, 
as  well  as  for  soft  costs,  e.g.. 
architectural  and  engineering  costs, 
administrative  costs),  etc.,  which  are  to 
be  used  in  conjunction  with  HOME 
funds  to  carry  out  the  proposed  project. 

(iv)  In-kind  contributions  must  be 
documented.  Land  already  owned  by 
the  tribe  shall  not  be  counted.  In  the 
case  of  land  donated  by  individuals  or 
entities,  it  will  be  counted  if  the 
donation  was  contingent  upon  the 
receipt  of  the  HOME  award.  All  funds, 
services,  and  land  to  be  contributed 
must  be  documented.  Land  value  will 
be  counted  as  a  contribution  only  to  the 
extent  of  its  appraised  value.  All 
appraisals  shall  be  in  conformance  with 
established  and  generally  recognized 
appraisal  practices  and  procedures  in 
common  use  by  professional  appraisers. 
Donated  services  will  be  accepted, 
provided  that:  first,  the  costs  are 
demonstrated  and  determined  necessary 
and  directly  attributable  to  the  actual 
development  of  the  project;  and  second, 
comparable  costs  and  time  estimates  are 
submitted  that  justify  the  costs 
attributable  to  the  donated  services  or 
labor.  Donated  labor  shall  be  valued  at 
a  level  necessary  for  the  work  provided 
and  shall  be  assessed  at  the  skill  level 
of  the  individual(s)  providing  the  labor. 

(v)  The  anjounts  recognized  as 
leverage  can  include  any  other  Federal 
grant  or  assistance  program.  Loans 
secured  through  mortgage  loan 
insurance  programs  (e.g.,  section  184 
loan  guarantee)  can  be  recognized  as 
leverage.  Note  that  Indian  Health 
Service  funding  is  not  being  made 
available  for  HOME  projects. 
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If)  Application  Hfview 

(1)  Receipt,  eligibility,  correctable 
deficiencies,  and  non-correctable 
deficiencies. 

(i)  Receipt.  Upon  receipt  of  the 
application,  the  ONAP  will  note  the 
date  and  time  and  provide  written 
acknowledgement  to  the  applicant 
indicating  the  date  and  time  the 
application  was  received. 

(ii)  Eligibility  Each  application  will 
be  screened  at  the  ONAP  for  eligibility 
requirements.  For  the  application  to  be 
transmitted  for  rating  and  ranking,  it 
must  meet  each  eligibility  requirement 

(iii)  Correctable  deficiencies.  The 
opportunity  to  correct  a  technical,  non- 
substantive deficiency  is  only  given  for 
those  deficiencies  which  would  not 
affect  the  evaluation  of  the  application. 
Therefore,  only  minor  administrative 
deficiencies  are  correctable.  To  assure 
uniform  treatment,  these  are  limited  to 
a  failure  to  submit  a  certification  with 
the  application  or  failure  to  submit  a 
signed  certification  with  the 
application.  An  applicant  is  not 
permitted  to  improve  its  application  by 
filing  statements  that  address 
substantive  requirements  after  the  due 
date  for  submissions  has  paissed.  If  the 
application  has  correctable  deficiencies, 
prior  to  a  final  determination  on 
funding,  the  ONAP  shall  notify  the 
applicant  in  writing  of  the  correctable 
deficiencies  and  require  their  correction 
by  the  applicant  within  14  days  of  the 
issuance  of  notification.  The  14  days 
shall  run  from  the  date  of  the  HUD  letter 
to  the  date  the  applicant's  response  is 
received  by  HUD. 

(iv)  Non-correctable  deficiencies.  If 
the  application  does  not  include  all  the 
items  identified  as  non-correctable 
eligibility  requirements,  the  ONAP  shall 
not  request  any  corrections  for 
correctable  deficiencies.  The  ONAP 
shall  set  the  application  aside  and  not 
transmit  it  to  the  national  panel.  When 
HUD  announces  its  decisions 
concerning  the  funding  competition,  the 
ONAP  shall  notify  the  applicant  whose 
application  did  not  meet  the  eligibility 
requirements. 

(2)  Eligibility  requirements. 
Completeness  will  be  determined  by  the 
ONAP  as  to  whether  the  application 
includes  all  the  non-correctable  items, 
properly  prepared  and  executed, 
identified  in  the  Checklist  of  Eligibility 
Requirements  and  Application 
Submission  Requirements  under  section 
I.(d)  of  this  NOFA.  No  rating  or  point 
scoring  will  be  done.  Therefore.  ONAP 
screening  does  not  include  determining 
whether  the  application  meets  the 
minimum  point  score  requirement. 
After  these  ONAP  reviews,  each 


complete  application  and  each 
application  which  is  complete  except 
for  correctable  deficiencies  will  be  sent 
with  the  ONAP  checklist  by  the  ONAP 
to  the  national  panel  for  rating  and 
ranking  against  the  evaluation  factors. 

(3)  Rating  and  ranking.  Rating  and 
ranking  of  applications  will  be  carried 
out  by  a  national  panel.  Panel  members 
will  review  and  rate  each  application 
which  meets  the  eligibility 
requirements  The  application  ratings 
will  be  used  to  create  an  Initial 
Application  Ranking  List. 

(i)  Merged  Ranking.  After  the  projects 
from  all  applicants  have  been  rated, 
their  scortrs  k'  ill  be  assembled  in  a 
single,  merged  list  of  scores  for  all  rated 
projects.  There  will  be  a  single  national 
list. 

(ii)  Computation.  Scores  for  ranking 
will  be  carried  out  to  two  decimal 
places  (e.g..  12.34). 

(4)  Selection.  The  ranking  process 
will  produce  an  ordered  list  of  projects 
that  may  receive  funding.  The  order  is 
established  by  the  number  of  points  the 
project  received  in  the  rating  process 
The  eligibility  requirement  for  further 
consideration  will  be  50  out  of  100 
points.  Project  applications  scoring 
lower  than  50  points  will  be  set  aside  as 
non-responsive  and  ineligible.  After 
rating  and  ranking,  applicants  with  the 
highest  scores  will  be  selected  and 
offered  awards.  NOTE:  the  grantee  must 
carry  out  an  environmental  review 
before  any  HOME  funds  are  committed 
to  an  activity  requiring  such  a  review 
(acquisition,  rehabilitation,  or  new 
construction  generally;  administrative 
costs  are  exempt)  and  obtain  approval  of 
its  request  for  release  of  funds  under  24 
CFR  part  58,  in  accordance  with  24  CFR 
92.633.  as  amended  .\ugust  26. 1994  (59 
FR  44263). 

This  year  there  is  a  geographic 
diversity  requirement  to  take  the  best 
application  from  each  of  the  Regions 
covered  by  the  ONAPs  and  fund  those 
first.  For  every  ONAP  Region  with  a 
fundable  application  which  scores  at 
least  50  points  there  will  be  one  award 
which  goes  to  the  highest  scoring 
application  from  that  ONAP  Region. 

(5)  Tie  Breaker.  When  rating  results  in 
a  tie  among  projects,  projects  will  be 
approved  in  the  following  order 

li)  Those  that  can  be  fully  funded  over 
those  that  carmot  be  fully  funded; 

(ii)  Projects  that  benefit  the  greatest 
number  of  very  low-  and  low-income 
persons;  and 

(iii)  Projects  that  benefit  the  highest 
percentage  of  the  total  population  of  the 
tribe. 

(6)  Errors.  ONAP  administrators  may 
make  a  determination  that  an  error  has 
occurred  and  the  ONAP  Director  may 


approve  or  disapprove  the 
determination.  Applicants  may  bring 
errors  in  the  rating  and  ranking  of 
applications  to  the  attention  of  ONAP 
within  90  days  of  being  informed  of 
their  score.  If  an  ONAP  review 
determines  that  there  was  an  error  that 
denied  funding  to  the  applicant,  the 
ONAP  will  construct  a  hypothetical 
distribution  that  would  have  existed  if 
the  error  had  not  been  made,  and  the 
ONAP  will  determine  what  the  funding 
would  have  been  for  the  applicant 
subject  to  the  funds  that  were  available 
at  the  time.  The  applicant  will  be 
funded  out  of  remaining  funds  in  the 
challenged  round  of  funding,  or  'mt  of 
the  next  available  round  of  funding. 

II.  Application  Process 

(a)  Application  Packages 

Although  this  NOFA  provides  the 
public  with  notice  of,  and  salient 
information  about,  the  FY  1995  HOME 
program  for  Indian  applicants,  it  is  the 
application  kit  that  provides  applicants 
with  further  necessary  information  on 
how  to  participate  in  the  program. 
Applicants  should  obtain  a  copy  of  the 
application  kit.  which  includes  copies 
of  required  forms,  from  any  ONAP  listed 
in  Appendix  1. 

(b)  Submittal  of  Complete  Application 

Completed  applications  must  be 
submitted  to  the  ONAP  having 
jurisdiction  for  the  applicant  at  the 
address  listed  at  Appendix  1.  The 
application  shall  be  submitted  on  Form 
424  and  shall  be  accompanied  by  all  the 
legal  and  administrative  attachments 
required  by  the  form. 

(c)  Application  Due  Date 

An  applicant  may  submit  an 
application  for  a  project  at  any  time 
after  the  publication  date  of  this  NOFA 
to  the  OS'AP  ha\ing  jurisdiction  over 
the  applicant  on  or  before  3:00  p.m. 
ONAP  local  time.  April  14.  1995.  This 
application  deadline  is  firm  as  to  date 
and  hour  The  Department  shall  treat  as 
ineligible  for  consideration  any 
application  that  is  received  after  the 
deadline.  Applicants  should  make  early 
submission  of  their  materials  to  avoid 
any  risk  of  loss  of  eligibility  brought 
about  by  unanticipated  delays  or  other 
delivery-related  problems.  Facsimile 
("FAX")  copies  of  applications  will  not 
be  accepted. 

III.  Other  Matters 

la)  Environment 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  that  implement  section 
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102(2)(C)  0 
Policy  Act 
Finding  of 
available 
business 
Docket  Cle 
Room  1 
and  Urban 
Street.  S.W 


fcr 
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the  National  Environmental 
)f  1969  (42  U.S.C.  4332).  The 
^o  Significant  Impact  is 

public  inspection  during 
urs  in  the  Office  of  the  Rules 
k,  Office  of  General  Counsel, 

Department  of  Housing 
Development,  451  Seventh 
,  Washington.  D.C.  20410. 
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penses  place  a  heavy  burden 
l|ousing  and  often  cause 
nt.  Applicants  are 
to  address  this  problem  in 

for  funding.  24  CFR  92.621 
istructed  housing  must  meet 
edition  of  the  Model  Energy 
;hed  by  the  Council  of 
uilding  Officials, 
ly  rehabilitated  housing  must 

-effective  energy 

and  effectiveness 

24  CFR  part  39  "  See  also 
2.50(b)  and  24  CFR 
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85.36(b)(7) 

(c)  Federal  sm  Impact 

The  General  Counsel,  as  the 

under  section  6(a)  of 
)rder  12612.  FederaHsm,  has 
that  the  policies  contained 
shall  not  have  substantial 
on  states  or  their  politicjil 
s.  or  the  relationship 
federal  government  and  the 
the  distribution  of  power 
ibilities  among  the  various 
emment.  The  NOFA  is 
»roviding  funds  to  Indian 

rdance  with  a  program  to 
supply  of  affordable 
a  result,  the  rule  is  not 
iew  under  the  order 


mpact 

Gen^rral  Counsel,  as  the 

Official  for  Executive  Order 
amjly,  has  determined  that 
sipns  of  this  NOFA  have  the 
indirect,  although  positive, 
amily  formation, 
and  general  well-being 
thejmeaning  of  the  Order  The 
•ides  funds  to  Indian  tribes  in 
with  a  program  to  expand 
of  affordable  housing.  To  the 
housing  for  families  is 
the  impact  on  the  family  is 
beneficial.  Accordingly,  no 
is  considered  necessary 


v  lew 
(e)  Section  102  of  the  HUD  Refonn  /.. 

Docume  itation  and  Public  Access 
Requiromf  nfs:  Applicant/Recipient 
disclosure ;: 

Docume  i 
requireme.  its 


:t 


Uation  and  public  access 
HUD  shall  ensure  that 
ducumentition  and  other  information 


regarding  each  application  submitted 
pursuant  to  this  NOFA  are  sufficient  to 
indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  This 
material,  including  any  letters  of 
support,  shall  be  made  available  for 
public  inspection  for  a  five-year  period 
beginning  not  less  than  30  days  after  the 
award  of  the  assistance.  Material  shall 
be  made  available  in  accordance  with 
the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15  In 
addition.  HUD  shall  include  the 
recipients  of  assistance  pursuant  to  this 
NOFA  in  its  Federal  Register  notice  of 
all  recipients  of  HUD  assistance 
awarded  on  a  competitive  basis.  (See  24 
CFR  12.14(a)  and  12.16(b).  and  the 
notice  published  in  the  Federal  Register 
on  January  16,  1992  (57  FR  1942),  for 
further  information  on  these 
documentation  and  public  access 
requirements.) 

Disclosures.  HUD  shall  make  available 
to  the  public  for  five  years  all  applicant 
disclosure  reports  (HUD  Form  2880) 
submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
shall  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  less  than  three  years. 
All  reports — both  applicant  disclosures 
and  updates — shall  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  (See  24  CFR  subpart  C,  and 
the  notice  published  in  the  Federal 
Register  on  January  16,  1992  (57  FR 
1942),  for  further  information  on  these 
disclosure  requirements.) 

If)  Section  103  of  the  HUD  Reform  Act 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3537a)  is 
codified  at  24  CFR  part  4.  Part  4  applies 
to  the  funding  competition  announced 
today.  The  requiremer«ts  of  the  ride 
continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  funding  decisions  are 
restrained  by  part  4  from  providing 
advance  information  to  any  person 
(other  than  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or 
from  otherwise  giving  any  applicant  an 
unfair  competitive  advantage.  Persons 
who  apply  for  assistance  in  this 
competition  should  confine  their 
inquiries  to  the  subject  areas  permitted 
under  24  CFR  part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 


(202)  708-3815  (This  is  not  a  toll-free 
number.)  The  Office  of  Ethics  shall 
provide  information  of  a  general  nature 
to  HUT)  employees,  as  well. 

Ig)  Section  1 12  of  the  HUD  Reform  Act 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3537b)  contains  two 
provisions  dealing  with  efforts  to 
infiuence  HUD's  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typicallv  involved  in  these  effort.^ — 
those  who  pay  others  to  infiuence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

HUD's  regulation  implementing 
section  13  is  codified  at  24  CFR  part  86. 
If  readers  are  involved  in  any  efforts  to 
influence  the  Department  in  these  ways, 
they  are  urged  to  read  part  86, 
particularly  the  examples  contained  in 
Appendix  A  of  the  rule.  Forms 
necessary  for  compliance  with  the  rule 
may  be  obtained  from  the  local  HUD 
office. 

(h)  Section  3 

24  CFR  part  135.  Economic 
Opportunities  for  Low  and  Very  Low- 
Income  Persons.  All  applicants  are 
herein  notified  that  section  3  of  the 
Housing  and  Urban  Development  Act  of 
1968  and  the  regulations  in  24  CFR  part 
135  are  applicable  to  funding  awards 
made  under  this  NOFA.  One  of  the 
purposes  of  the  assistance  is  to  give  to 
the  greatest  extent  feasible,  and 
consistent  with  existing  Federal,  State, 
and  local  laws  and  regulations,  job 
training,  employment,  contracting  and 
other  economic  opportunities  to  section 
3  residents  and  section  3  business 
concerns.  Applicants  that  receive  Indian 
HOME  Program  assistance  which 
exceeds  $200,000  for  housing 
rehabilitation  or  new  construction  shall 
comply  with  the  procedures  and 
requirements  of  this  part  to  the 
maximum  extent  consistent  with,  but 
not  in  derogation  of,  compliance  with 
section  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450o(b)). 

(i)  Monitoring 

(i)  HUD  Monitoring.  HUD  monitorinj.' 
will  be  in  accordance  with  the 


provisions  at  24  CFR  92.650. 
Performance  Reviews 

(ii)  Grantee  Reports  Grantees  must 
submit  performance  reports  in 
accordance  with  24  CFR  92.649. 

(iii)  Certifications.  HUD  monitoring 
will  continue  until  the  grant  funds  are 


expended  and  the  project  is  complete. 
After  that.  HUD  will  rely  upon  an 
annual  statement  from  the  grantee — 
throughout  the  required  period — which 
affirms  that  the  project  continues  to 
meet  affordability  requirements. 


Authority:  42  U.S.C  3535(d)  and  12701- 
12839. 

Dated:  December  27. 1994. 

loseph  ShuJdiner, 

Assistant  Spcretary  for  Public  and  Indian 
Housing 


Appendix  1.— List  of  Local  Offices  of  Native  American  Programs 


Tribes  located 


East  of  the  Mississippi 
River  (including  all  of 
Minnesota). 

Louisiana,  Missouri,  Kan 
sas,  Oklahoma,  and  east 
ern  Texas. 

Colorado,  Iowa,  Montana, 
Nebraska,  North  Dakota. 
South  Dakota,  and  Wyo- 
ming. 

Arizona.  California,  New 
Mexico,  Nevada,  arxj 
western  Texas. 


Idaho,  Oregon,  and  Wash- 
ington. 
Alaska  


ONAP  address 


EasternMoodlands  Office  of  Native  American  Programs,  5P.  Metcalfe  Fedc'al  Building,  77  West  Jackson  Boule- 
vard, Chicago,  Illinois  60604-3507,  (312)  353-1282  or  (800)  735-3239,  TDD  Numbers:  1-800-927-9275  or 
312-886-3741 

Southern  Plains  Office  of  Native  American  Programs,  6.IPI.  Mun-ah- Federal  Building,  200  NW  5th  Street,  Okla- 
homa City.  Oklahoma  73102-3202,  (405)  231-4101,  TDD  Numbers;  405-231^181  or  405-231^891. 

Northern  Plains  Office  of  Native  American  Programs.  8P,  First  Interstate  Tower  North,  633  17th  Street  Denver 
Colorado  80202-3607.  (303)  672-5462,  TDD  Number:  303-644-6158 

Southwest  Office  of  Native  American  Programs,  9EPID.  Two  Arizona  Center,  400  North  Fifth  Street,  Suite  1650. 

Phoenix,  Arizona  85004-2361,  (602)  379-4156.  TDD  Numtjer-  602-379-4431 
or 
Office  of  Native  American  Programs,  HUD,  450  Golden  Gate  Avenue.  8th  Floor.  Box  36003,  San  Frar>cisco  CA 

94102-3448,  (415)  556-9200,  TDD  Numt)er:  (415)  556-8357 
Northwest  Office  of  Native  Amencan  Programs,  10PI,  909  First  Avenue.  Suite  300,  Seattle.  Washington  98104- 

1000.  (206)  220-5270.  TDD  Nunnber:  (206)  220-5185. 
Alaska  Office  of  Native  American  Programs,  lO.lPI,  949  East  36th  Avenue.  Suite  401.  Anchorage,  Alaska  99508- 

4399,  (907)  271-4633,  TDD  Number  (907)  271-4328. 
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DEPARTME  ^T  OF  COMMERCE 

National  Telecommunications  and 

Information  I  Administration 

j 

Mega-Proje^t  III  (Privacy,  Security  and 
Intellectual  Property)  of  the  United 
States  Advisory  Council  on  the 
National  Information  Infrastructure; 
Meeting 


action:  Notilce 
meeting  of 
Security  anc 
the  United 
the  Nations 
The  meetin 
purpose  of 
information 
forward  to 
developing 
recommend 


is  hereby  given  of  a 
Project  III  (Privacy, 
Intellectual  Property)  of 
ates  Advisory  Council  on 
Information  Infrastructure, 
is  being  held  for  the 
c  btaining  and  exchanging 
which  Mega-Project  III  will 
e  Council  for  use  in 
:onsensus  advice  and 
tions  for  the  government. 


N  lega- 


St 


Fiel 


SUMMARY: 
Advisor>' 
Information 
advise  the 
strategic  anc 
developmer  t 
established 
the  backbond 
work  of  the 
Mega-Proj 
Cooke  of  th( 


President  established  the 
Council  on  the  National 

Infrastructure  (NIIAC)  to 
Secretary  of  Commerce  on 
other  matters  related  to  the 
of  the  Nil.  The  Council  has 
hree  Mega-Projects  to  form 

for  initial  programmatic 
MIIAC.  More  specifically, 
III.  co-chaired  by  John 
Disnev  Channel  and  Esther 


iect 


Dyson  of  EDVenture,  is  responsible  for 
addressing  privacy,  security,  and 
intellectual  property  issues  as  they 
relate  to  the  Nil. 

Authority:  Executive  Order  12864,  signed 
by  President  Clinton  on  September  15,  1993. 
and  amended  on  December  30, 1993  and  June 
13,  1994. 

DATES:  The  Mega-Project  III  meeting  will 
be  held  on  Wednesday.  January  25,  1995 
from  9:30  a.m.  until  4:30  p.m. 
ADDRESSES:  The  Mega-Project  III 
meeting  will  take  place  at  the  SAS 
Institute,  501  SAS  Campus  Drive, 
Building  F,  Cary,  North  Carolina  27513. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Celia  Nogales,  Designated  Federal 
Officer  for  the  Advisory  Council  on  the 
National  Information  Infrastructure, 
National  Telecommunications  and 
Information  Administration  (NTIA); 
U.S.  Department  of  Commerce,  Room 
4892;  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230. 
Telephone:  202-482-1835;  Fax:  202- 
482-0979;  E-mail:  nii@ntia.doc.gov. 

Agenda 

1.  Opening  Remarks  by  the  Co-Chairs 
(John  Cooke,  Esther  Dyson) 

2.  Public  Comment  on  the  Draft  Privacy 
and  Related  Security  Principles 


3.  Mega-Project  Discussion  of  the  Draft 
Privacy  and  Related  Security 
Principles 

4.  Closing  Remarks  by  the  Co-Chairs 
(John  Cooke,  Esther  Dyson) 

Public  Participation:  The  meeting 
will  be  open  to  the  public,  with  limited 
seating  available  on  a  first-come,  first- 
served  basis.  Any  member  of  the  public 
requiring  special  services,  such  as  sign 
language  interpretation,  should  contact 
Celia  Nogales  at  202-482-1835. 

Members  of  the  public  may  submit 
written  comments  concerning  these 
issues  at  any  time  before  or  after  the 
meetings.  Comments  should  be 
submitted  through  electronic  mail  to 
nii@ntia.doc.gov  or  to  the  Designated 
Federal  Officer  at  the  mailing  address 
listed  above. 

Within  thirty  (30)  days  following  the 
meeting,  a  transcript  of  the  meeting  will 
be  available  through  Bulletin  Board 
Services  at  202-501-1920,  202-482- 
1199,  or  over  the  Internet  at  iitf.doc.gov 

Dated:  )anuar>' 12.  1995. 
Larry  Irving, 

Assistant  Secretary  of  Commerce  for 
Communications  and  Information. 
IFR  Doc.  95-1158  Filed  1-12-95:  1.28  pmj 
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43a 1720 


323 3087 

112 1720 

113 1720 

536 1735 

537 1735 

706 3345 

Proposed  Rules: 

169a 417 

33  CFR 

Proposed  Rules: 

110 2364 

117 2562,2687 

156 1958.3185 

34  CFR 

74 365 

80 365 

99 3464 

Proposed  Rules: 

200 85 

201 85,2815 

203 85 

212 85 

36  CFR 

Proposed  Rules: 

800 86 

37  CFR 

Proposed  Rules: 

201 2365 

38  CFR 

3 2522 

40  CFR 

35 366,2880 

51 1735 

52... 38,  40,  41,  372,  375,  1738. 
2014,2016,2018.2022, 
2025,  2026,  2066,  2067, 
2367.  2523,  2524,  2688, 
2690,  2881 ,  2885,  3346. 
3352 

60 2369 

70 1741,2527 

80 2693.2696 

81 41.  2026,  2885.  3349. 

3352 

82 3303.3318 

180 378 

192 2854 

228 2699 

260 3089 

261 1744 

268 242 

271 2534.  2699,  3095 

Proposed  Rules: 

Ch.  1 418 

52 86,87,88.418.2066. 

2067.  2563.  2565,  2568, 
2717,2718.2912,3361 

70 2569,  2570.  2917 

81 88.  2719.  3366 

156 2848 

170 2820,  2826,  2830,  2842 

180 89,2921 

228 3186 

230 419 

300 422,3189 

41  CFR 

60-250 1986 

201-3 2029 


201-9 2029 

201-18 2029 

201-20 2029 

201-21 2029 

201-23 2029 

201-39 2029 

302-11 2536 

42  CFR 

400 2325 

405 2325 

410 46.2325 

414 46 

484 2325 

485 2325 

486 2325 

498 2325 

43  CFR 

Public  Land  Order: 

7108 2030 

7109 2539 

7110 3098 

7111 3356 

45  CFR 

1607 2330 

Proposed  Rules: 

1604 3357 

46  CFR 

25 2482 

160 2482 

Proposed  Rules: 

515 2923 

550 V.2923 

580 2923 

581 2923 

47  CFR 

15 3303 

76 3099 

Proposed  Rules: 

1 2722 

2 2722 

21 2722,2924 

61 2068 

69..-%. .2068 

73 90.91,2726,3191 

74 2924 

80 2726 

94 2722 

101 2722 

48  CFR 

206 2888 

231 1747,2330 

237 2888 

242 1747 

Proposed  Rules: 

Ch.  1 2302,  2472,  3492 

31 3314 

33 2630 

39 2630 

42 2630 

45 2370 

50 .....2630 

52 2370.2630 

231 2924 

923 2727 

970 2727 

49  CFR 

1 2889 

382 2030 
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391 54  ' 

555 1749 

571 1750.  2539.  2892 

572 2896 

1002 2543 

1011 2543 

1130 2543 

Proposed  Rules: 

40 3371 

214 1761 

229 3375 

231 3375 

232 3375 

390 91 

391 91 

392 91 

396 91 

571 3303 

Ch.  X 2069 

50  CFR 

17 56,2899 

20 61,2177 

611 2331 

625 1757,  2905 

630 ;....2032 

651 3102 

663 2331 

672 2905 

675 2905 

677 2344 

Proposed  Rules: 

17 69.425.2070.2638 

18 70 

23 73 

222 3032 

227 2070 

301 2925 

676 2935 

678 2071 


111 


IV 


CFR  CHECKLIST 


po:es, 


This  checklis  t 
published 
numbers. 
An  asterisk  ( 
week  and 
Office. 


prepared  by  the  Office  of  the  Federal  Register,  is 
w^kly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
and  revision  dates. 
)  precedes  each  entry  that  has  Ijeen  issued  since  last 
wrtich  is  now  available  for  sale  at  the  Government  Printing 


A  checklist 
also  appears 
Affected), 
The  annual 
domestic 


S220.: 


t3l 


Mail  orders 
P.O.  Box  37 
accompaniep 
Account.  Vl 
to  the  GPO 
from  8:00  a 
to  (202)  512 
Title 


curent  CFR  volumes  comprising  a  complete  CFR  set, 
in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
wtiich  is  revised  nxjnthly. 
rjate  for  subscription  to  all  revised  volumes  is  S883.00 
75  additional  for  foreign  mailing, 
the  Superintendent  of  Documents.  Attn:  New  Orders. 
954.  Pittsburgh.  PA  15250-7954.  All  orders  must  be 
by  remittance  (check,  money  order,  GPO  Deposit 
V.  or  Master  Card).  Charge  orders  may  be  telephoned 
( )rder  Desk,  Monday  through  Friday,  at  (202)  512-1800 
.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
2233. 

Stock  Number  Price       Reviston  Date 


J  A. 


1,  2  (2  Beseived) (869-022-00001-2) $5.00        Jon.  I,  1994 


3  (1993  Con  pilotion 
and  Ports  poo  and 
101)  .... 


5  Parts: 

1hS99  

700-1199  ... 

)200-€nd,  6 

Reserved) 

7  Parts: 

0-26  

27-45  

46-51  

52  

53-209  

210-299  .... 

300-399  .... 

400-699  .... 

700-899  .... 

900-999  .... 

lOGO-1059 

1060-1119 

1120-1199 

1200-1499 

1500-1899 

1900-1939 

1940-1949 

1950-1999 

2000-€nd. 

8  

9  Parts: 

1-199  

200-€nd  .. 

10  Parts: 

0-50  

51-199  

200-399  ... 
400-499  ... 
500-£nd  .. 


11  

12  Parts: 

1-199  

200-219  .. 
220-299.. 
300^99.. 
500-599.. 
600-€nd  . 

13  


LIMI 
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TKIe 


Stock  Nurrtber 


Price       Revision  Date 


.  (869-022-00002-1) 33.00 

,  (869-022-00003-9) 5.50 

.  (869-O22-00004-7) 22.00 

.  (869-022-00005-5) 19.00 

.  (869-022-00006-3) 23.00 

.(869-022-00007-1) 21.00 

.  (869-022-00008-0) 14.00 

.  (869-022-00009-8) 20.00 

.  (869-022-00010-1) 30.00 

.  (869-022-0001 1-0) 23.00 

.(869-022-00012-8) 32.00 

.(869-022-00013-6) 16.00 

.  1869-022-00014-4) 18.00 

.(869-022-00015-2) 22.00 

.(869-022-00016-1) 34.00 

.  (869-022-00017-9) 23.00 

.  (869-022-00018-7) 15.00 

.  (869-022-00019-5 12.00 

.  (869-022-00020-9) 30.00 

.  (869-022-00021-7) 30.00 

.(869-022-00022-5) 15.00 

.  (869-022-00023-3) 30.00 

.  (869-022-00024-1) 35.00 

.  (869-O22-O0025-0) 14.00 

.  (869-022-00026-8) 22.00 

.  (869-022-00027-6) 29.00 

..  (869-022-00028-4) 23.00 

..  (869-022-00029-2) 29.00 

..  (869-022-00030-6) 22.00 

..  (869-022-00031-4) 15.00 

..  (869-022-00032-2) 21.00 

..  (869-022-00033-1) 37.00 

..  (869-022-00034-9) 14.00 


..l (869-022-00035-7) 12.00 

.:. (869-022-00C36-5) 16.00 

(869-022-00037-3) 28.00 

(869-022-00038-1) 22.00 

(869-022-00039-0) 20.00 

(869-022-00040-3) 32.00 

(869-022-00041-1) 30.00 


'Jon.  1, 

1994 

Jon.  1, 

1994 

Jon.  1, 

1994 

Jon.  1, 

1994 

Jon.  1. 

1994 

Jon.  1. 

1994 

Jan.  1. 

1994 

»Jon.  1, 

1993 

Jon.  1, 

1994 

Jan.  1, 

1994 

Jon.  1, 

1994 

Jon.  1, 

1994 

Jan.  1. 

1994 

Jon.  1, 

1994 

Jon.  1, 

1994 

Jon.  1, 

1994 

Jon,  1, 

1994 

Jon.  1, 

1994 

Jon.  1. 

1994 

Jon.  1 

1994 

Jon.  1 

1994 

Jon.  1 

1994 

Jon.  1 

1994 

Jon.  1 

1994 

Jon.  1 

1994 

Jon.  1 

1994 

Jon.  1 

1994 

Jon.  1 

1994 

Jon.  1 

1994 

»Jon.  1 

1993 

Jan.  1 

1994 

Jon.  1 

1994 

Jon.  1 

,  1994 

Jon.  1 

,  1994 

Jon.  1 

,  1994 

Jon.  1 

.  1994 

Jon.  1 

.  1994 

Jon.  1 

,  1994 

Jon.  1 

,  1994 

Jon.  1 

,1994 

14  Parts: 

1-59     ...'. (869-022-00042-0) 32.00  Jan.  1,  1994 

60-139 (869-022-00043-8) 26.00  Jon.  1,  1994 

140-199 (869-022-00044-6) 13.00  Jon.  1,  1994 

200-1199 (869-022-00045-4) 23.00  Jon.  1,  1994 

1200-£nd (869-022-00046-2)  ......  16.00  Jon.  1,  1994 

15  Parts:  _ 

0-299     (869-022-00047-1) 15.00  Jon.  1,  1994 

300-799 (869-G22-0004&-9) 26.00  Jon.  1,  1994 

800-€nd  (869-O22-00049-7) 23.00  Jcn.  1,  1994 

16  Parts: 

0-149    (869-022-00050-1) 6.50  Jon.  1,  1994 

150-999  (869-022-00051-9) 18.00  Jon.  1,  1994 

1000-End (869-022-00052-7) 25.00  Jon.  1,  1994 

17  Parts: 

1-199          (869-022-00054-3) 20.00  Apr.  1.  1994 

20O-239 (869-022-00055-1) 23.00  Apr.  1,  1994 

240-End  (869-022-00056-0) 30.00  Apr.  1,  1994 

18  Parts: 

1-149  (869-022-00057-8) 16.00  Apr.  1,  1994 

150-279 (869-022-00058-6) 19.00  Apr.  1,  1994 

280-399 (869-022-00059-4) 13.00  Apr.  I,  1994 

400-End  (869-022-00060-8) 11.00  Apr.  1.  1994 

19  Parts: 

1-199    (869-022-0006lHi) 39.00  Apr.  1.  1994 

200-£nd  (869-022-00062-4) 12.00  Apr.  1,  1994 

20  Parts: 

1-399     (869-022-00063-2) 20.00  Apr.  1,  1994 

40(M99 » (869-022-00064- 1) 34.00  Apr.  1,  1994 

50(Hnd  (869-022-00065-9) 31.00  Apr.  1.  1994 

21  Parts: 

1-99        (869-022-O0066-7) 16.00  Apr.  1,  1994 

100-169 (869-022-00067-5) 21.00  Apr.  1.  1994 

170-199 (869-022-00068-3) 21.00  Apr.  1,  1994 

200-299 (869-022-00069-1) 7.00  Apr.  1,  1994 

300-499 (869-022-00070-5) 36.00  Apr.  1,  1994 

500-599 (869-022-00071-3) 16.00  Apr.  1.  1994 

600-799 (869-022-00072-1) 8.50  Apr.  1,  1994 

800-1299  (869-022-00073-0) 22.00  Apr.  1.  1994 

1300-€nd (869-022-00074-8) 13.00  Apr.  1,  1994 

22  Parts: 

1-299    (869-022-00075-6) 32.00  Apr.  1.  1994 

300-End  (869-022-00076-4) 23.00  Apr.  1.  1994 

23  (869-022-00077-2) 21.00  Apr.  1,  1994 

24  Parts: 

0-199  (869-022-00078-1) 36.00  Apr.  1.  1994 

200-499 (869-022-00079-9) 38.00  Apt.  1,  1994 

500-699  .....^ (869-022-00080-2) 20.00  Apr.  1,  1994 

700-1699  (869-O22-0OO81-1) 39.00  Apr.  1,  1994 

170(Hnd (869-022-00082-9) 17.00  Apr.  1   1994 

25  (869-022-00083-7) 32.00  Apr.  1,  1994 

26  Parts: 

§§1.0-1-1.60  (869-022-00084-5) 20.00        Apr.  1,  1994 

§§1.61-1.169 (869-022-00085-3) 33.00        Apr.  1.  1994 

§§1.170-1.300 (869-022-00086-1) 24.00        Apr.  1,  1994 

§§1.301-1.400 (869-022-00087-0) 17.00        Apr.  1.  1994 

§§1401-1.440 (869-022-00088-8) 30.00        Apt.  1.  1994 

§§1>MM.500  (869-022-00089-6)  22.00        Apr.  1.  1994 

§§1.501-1.640 (869-022-00090-0) 21.00        Apr.  1.  1994 

§§1.641-1.850 (869-022-00091-8) 24.00        Apr.  1,  1994 

§§1.851-1.907  (869-022-00092-6) 26.00        Apr.  1,  1994 

§§1.908-1.1000  (869-022-00093-4) 27.00        Apr.  1.  1994 

§§1.1001-1.1400  (869-022-00094-2) 24.00        Apr.  1,  1994 

§§1.1401-£nd  (869-022-00095-1) 32.00        Apr.  1,  1994 

2-29      (869-022-00096-9) 24.00        Apr.  1.  1994 

30-39  (869-022-00097-7) 18.00        Apr.  1.  1994 

40-49  (869-022-00098-4) 14.00        Apr.  1,  1994 

50-299 (869-022-00099-3) 14.00        Apr.  1,  1994 

300-499 (869-022-00100-1) 24.00        Apr.  1.  1994 

500-599 (669-O22-O0101-9) 6.00  'Apr.  1,  1990 
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_L 


Title 


Stock  Nutnt>er 


600-End    (869-022-00102-7) 

27  Parts: 

1-199    (869-022-00103-5) 

200-End  (869-022-00104-3) 


Price 
8.00 

36.00 
13.00 


28  Parts:  

1-42  (869-022-00105-1)  27.00 

43-end  (869-022-00106-0)  21.00 

29  Parts: 

0-99  (869-022-00107-8)  .. 

100-499 (869-022-00108-6)  .. 

500-899 (869-022-00109-4)   . 

900-1899  (869-022-00110-8)   . 

1900-1910  (§§1901  1  to 

1910.999)  (869-022-00111-6) 

1910  (§§1910.1000  to 

end)  (869-022-00112-4)   . 

1911-1925  (869-022-00113-2)   . 

1926  (869-022-00114-1)   . 

1927-£nd (869-022-00115-9)  . 


30  Parts: 

1-199  (869-022-00116-7) 

200-699 (869-022-00117-5) 

700-End  (869-022-00118-3) 

31  Parts: 

0-199  (869-022-00119-1) 

200-End    (869-022-00120-5) 


21.00 

9.50 

35.00 

17.00 

33.00 

21.00 
26.00 
33,00 
36  00 

27.00 
19.00 
27.00 

18.00 
30.00 


32  Parts: 

1-39.  Vol.  I 15.00 

1-39.  Vol.  II 19.00 

1-39,  Vol.  Ill 18.00 


1-190  (869-022-00121-3)  .. 

191-399 (869-022-00122-1)  .. 

400-629 (869-022-00123-0) 

630-699 (869-022-00 124-8)  .. 

700-799   (869-022-00125-6)  . 

800-End    (869-022-00126-4)  . 

33  Parts: 

1-124  (869-022-00127-2)  . 

125-199  (869-022-001 2ft- 1)  .. 

200-End  (869-022-00129-9)  .. 

34  Parts: 

1-299  (869-022-00130-2) 

300-399  (869-022-00131-1)  .. 

400-End  (869-022-00132-9)  .. 

35  (869-022-00133-7)  .. 

36  Parts: 

1-199  (869-022-00 134-5)  .. 

200-End  (869-022-00135-3)  .. 

37  (869-022-00136-1)  .. 

38  Parts: 

0-17  (869-022-00137-0)   . 

18-End  ....; (869-022-00138-8)  . 

39  (869-022-00139-6)  . 

40  Pflrts* 

1-51  .'. (869-022-00 140^))  39.00 

52  (869-022-00141-8)  39.00 

53-59  (869-022-00142-6)  11.00 

60  (869-022-00143-4)    36.00 


31.00 
36.00 
26.00 
14.00 
21.00 
22.00 

20.00 
26.00 
24.00 

28.00 
21.00 
40.00 

12.00 

15.00 
37.00 

2000 

30.00 
29.00 

16.00 


•61-80  (869-022-00144-2) 

81-85  (869-022-00145-1) 

86-99  (869-019-00146-8) 

100-149 (869-022-00147-7) 

150-189 (869-022-00148-5) 

190-259 (869-022-00149-3) 

260-299 (869-022-00150-7) 

300-399 (869-022-00151-5) 

400^24 (869-022-00152-3) 

425-699 (869-019-00153-1) 

700-789  (869-022-00 154-0) 


41.00 
23.00 
39.00 
39.00 
24.00 
18.00 
36.00 
18.00 
27  00 
28.00 
28.00 


Revision  Date 
Apr.  1.  1994 


Api 
Apr 


uly 
uly 

uly 
uly 
uly 
uly 

uly 

uly 
uly 
uly 
uly 

uly 
uly 
uly 

uly 
uly 

uly 
uly 
uly 
uly 
uly 
uly 
uly 
uly 
uly 

uly 
uly 
uly 

uly 
uly 
uly 

luly 

uly 
luly 

uly 


uly 
uly 

uly 


uly 
uly 
uly 
uly 
uly 
uly 
uly 
uly 
uly 
uly 
uly 
uly 
uly 
luly 
luly 


1994 
1994 

1994 
1994 

1994 
1994 
1994 
1994 

1994 

1994 

1994 
1994 
1994 

1994 
1994 
1994 

1994 
1994 

1984 
1984 
1984 
1994 
1994 
1994 
1991 
1994 
1994 

1994 
1994 
1994 

1994 
1994 
1994 

1994 

1994 
1994 

1994 


1994 
1994 

1994 


1994 
1994 
1994 
1994 
1994 
1994 
1993 
1994 
1994 
1994 
1994 
1994 
1994 
1993 
1994 


Title 
790-End 


Stock  Numbe.r 

(869-022-00155-8) 


41  Chapters: 

1.  1-1  to  1-10 

I.  1-11  to  Apper\dix.  2  (2  Reserved)  

3-6 

7 

8 

9  

10-17  

18,  Vol.  I  Ports  1-5 

18,  Vol.  II.  Ports  6-19  

18,  Vol  III,  Potts  20-52 

19-100  

1-100  (869-022-00156-6) 

101  (869-022-00157-4) 

102-200  (669-022-00158-2) 

201-End  (869-022-00159-1) 

42  Parts: 

'1-399  (869-022-00160-4) 

400^29  (869-019-00161-1) 

430-End  (869-019-00162-0) 

43  Parts: 

1-999  (869-019-00163-8) 

1000-3999  (869-019-00164-6) 

4000-End (869-019-00165-4) 

44 (869-0 19-00 166-2) 

45  Parts: 

1-199  (869-019-00167-1) 

200-499 (869-019-00168-9) 

500-1199  (869-019-00169-7) 

1200-End (869-019-00170-1) 

46  Parts: 

1-40  (869-019-00171-9) 

41-69  (869-019-00172-7) 

70-89  (869-019-00173-5) 

'90-139  (869-022-00174-4) 

140-155  (869-019-00175-1) 

156-165  (869-019-00176-0) 

166-199  (869-019-00177-8) 

20O499  (869-019-00178-6) 

500-End  (869-019-00179-4) 

47  Parts: 

0-19  (869-019-00180-8) 

20-39  (869-019-00181-6) 

40-69  _ (869-019-00182-4) 

70-79  (869-019-00183-2) 

80-End  (869-019-00184-1) 

48  Chapters: 

1  (Ports  1-51)  (869-019-00185-9) 

1  (Ports  52-99)  (869-019-00186-7) 

2  (Ports  201-251) (869-019-00187-5) 

2  (Parts  252-299) (869-019-00188-3) 

3-6 (869-019-00189-1) 

7-14  (869-019-00190-5) 

15-28  (869-019-00191-3) 

29-End  (869-019-00192-1) 

49  Pdrts* 

1-99  (869-019-00193-0) 

100-177  (869-019-00194-8) 

178-199  (869-019-00195-6) 

200-399 (869-019-00196-4) 

400-999  (869-019-00197-2) 

1000-1 199  (869-019-00198-1) 

1200-End (869-0 19-00 199-9) 

50  Parts: 

1-199  (869-019-00200-6) 

200-599 (869-019-00201-4) 

600-End  (869-019-00202-2) 

CFR  Index  and  Findings 
Aids  (869-022-00053-5) 


Price 
27  00 

13.00 
13.00 
1400 

6.00 

4.50 
13.00 

9.50 
13.00 
13.00 
13.00 
1300 

9.50 
29.00 
15.00 
1300 

24.00 
25.00 
36.00 

23.00 
32  00 

14.00 


22  00 
15.00 
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agricultural  commodities: 
Glufosinate  ammonium,  3546-3547 
PROPOSED  RULES 
Air  programs: 
Outer  Continental  Shelf  regulations — 
Consistency  update,  3603-3607 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Minnesota.  3602 
Wisconsin.  3602 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Acephate,  etc,  3607-3611 
Orvzalin,  3611-3613 
NOTICES 
Meetings: 
Environmental  auditing;  policy  docket;  open  mike 

session.  3639 
Mercury  study  report  to  Congress;  peer-review  workshop 
3639-3640 
Pesticides;  emergency  exemptions,  etc.: 
Propazine,  3640-3641 

Farm  Service  Agency 

See  Consolidated  Fann  Service  Agency 
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Federal  Aviation  Administration 

RULES 
Class  D 
Class  E  a 
Class  E  a 
PROPOSEC 
Airworth  i 


Alexanper 
British 
Dassault 
Fokker 
Claser 
Grob  L  ift 
McDor  nell 
Ra>'the  an 


Class  E 

Class  E 

NOTICES 

Meetings 
Aviatiqn 
RTCA. 

I'assenge  • 
Robert 


Class  E  airspace.  3536-3537 
rspace.  3535-3536.  3537-3538 
rspace;  correction.  3534-3535 
RULES 
ness  directives: 

Schleicher  GmbH  &  Co..  3579-3580 
Aerospace.  3581-3583 

3583-3585 
3585-3587 

Dirks  Flugzeugbau  GmbH.  3587-3588 
Und  Raumfahrt.  3588-3590 
Douglas,  3590-3592 
3592-3593 
a  rspace.  3593-3595 
a  rspace;  withdrawn.  3596 


Rulemaking  Advisor*'  Committee,  3695 
Inc.,  3695-3696 

facility  charges;  applications,  etc.: 
Mueller  Airport,  TX.  3696 


Federal  Communications  Commission 

RULES 

Common  carrier  service: 

Public  mobile  services — 

Revision;  partial  stay,  3555-3557 
Radio  stJtions;  table  of  assignments: 

Califoffiia,  3557 
PROPOSEI I  RULES 
Radio  stetions;  table  of  assignments: 

Montana,  3613 

Virgin  Islands,  3613 
NOTICES 
Agency  information  collection  activities  under  OMB 

revi(  w,  3641-3642 
Applicat  ons.  hearings,  determinations,  etc.. 

Kay.  Jjmes  A..  Jr.,  3642-3643 

Federal  flection  Commission 

PROPOSEb  RULES 

Presidenjial  primary  and  general  election  candidates: 
public  financing;  correction.  3700 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Illinois  Power  Co.  et  al..  3633-3635  i 
Environiiental  statements;  availability,  etc.: 

Algonf  uin  Gas  Transmission  Co..  3636 
Meeting! ;  Sunshine  Act,  3699 
Natural    as  certificate  filings: 

Colun  3ia  Gas  Transmission  Corp.  et  al.,  3635-3636 
Applicaiions.  hearings,  determinations,  etc.: 

ANR  lipeline  Co.,  3636-3637 

Caniej  ie  Natural  Gas  Co.,  3637 

KN  In  erstate  Gas  Transmission  Co.,  3637-3638 

North' vest  Pipeline  Corp.,  3638 

Panha  idle  Eastern  Pipe  Line  Co.,  3638 

Texas  Eastern  Transmission  Corp.,  3638 

Texas  Sas  Transmission  Corp..  3638-3639 

Trunk  ine  Gas  Co.,  3639 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  3643-3644 
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Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc.: 

New  Jersey  Transit  Rail  Operations  et  al.,  3696-3697 
Traffic  control  systems;  discontinuance  and  removal: 

Wheeling  &  Lake  Erie  Railway  Co.  et  al.,  3697-3698 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  3699 
Federal  Trade  Commission 

NOTICES 

Interlocking  directorates: 
Clayton  Act  Section  8  jurisdictional  thresholds,  3644- 
'3645 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 

Rock  gnome  lichen,  3557-3562 
PROPOSED  RULES 
Endangered  and  threatened  species: 

Findings  on  petitions,  etc.,  3613-3615 

General  Services  Administration 

RULES 

Federal  property  management: 
Aviation,  transportation,  and  motor  vehicles — 
Government  aviation  administration  and  coordination. 
3547-3554 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  OMB 
review,  3628-3630 

Health  and  Human  Services  Department 

See  National  Institutes  of  Health 

Housing  and  Urban  Development  Department 

RULES 

Pubhc  and  Indian  housing: 
Public  housing  projects;  demolition  or  disposition.  3706- 
3724 
NOTICES 

Low  income  housing: 
Assisted  housing  admission;  working  families  preference, 
3646 
■  Mortgage  and  loan  insurance  programs: 

Multifamily  project  mortgage  auction;  accepted  bid,  3647 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 
See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 
RULES 

Quarters  and  furnishings  provision  and  assignment; 
quarters  rental  rates  establishment,  3554-3555 

International  Trade  Administration 

NOTICES 
Antidumping: 
Antifriction  bearings  from — 

Germany,  3616-3617 
Brass  sheet  and  strip  from— 
Sweden,  3617-3624 


Tapered  roller  bearings,  four  inches  or  less  in  outside 
diameter,  and  components,  from — 
Japan. 3624-3625 

interstate  Commerce  Commission 

NOTICES 

Meetings;  Sunshine  Act.  3699 

Justice  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
COPS  Accelerated  Hiring,  Education  and  Deployment 
and  COPS  Funding  Accelerated  for  Smaller  Towns 
programs,  3648-3654 
Pollution  control;  consent  judgments: 
Comell-Dubilier  Electronics,  Inc.,  et  al.,  3655 
Ford  Motor  Co.,  3654-3655 
Riehl,  Ralph,  et  al.,  3655 

Labor  Department 

See  EmplojTnent  and  Training  Administration 
See  Pension  and  Welfare  Benefits  Administration 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  for  Employment  Standards  et  al.. 
3655-3657 

Land  Management  Bureau 

RULES 

Public  land  orders: 
California,  3555 

Library  of  Congress 

NOTICES 

Meetings: 
American  Folklife  Center  Board  of  Trustees,  3665 

National  Aeronautics  and  Space  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 

Agency  information  collection  activities  under  OMB 
review,  3628-3630 
Meetings: 

Aeronautics  Advisory  Committee.  3665 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 
Meetings: 

Challenge/Advancement  Advisory  Panel,  3666-3667 

Humanities  Panel,  3667-3668 

Literature  Advisory  Panel,  3668 

Media  Arts  Advisor\'  Panel,  3668-3669 

National  Institutes  of  Health 

NOTICES  / 

Meetings: 
National  Institute  of  Neurological  Disorders  and  Stroke, 

3645 
Recombinant  DNA  Advisory  Committee,  3645-3646 
Scientific  Counselors  Boards,  3646 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

South  Atlantic  snapper-grouper.  3562-3563 
■NOTICES 
Meetings: 

Mid-Atlantic  Fishery  Management  Council,  3625 


South  Atlantic  Fishery  Management  Council;  meetings  and 
hearings.  3625-3626 

National  Park  Service 

PROPOSED  RULES 

Historic  preser\ation  projects  standards;  revision,  3599- 

3601 
NOTICES 

National  Register  of  Historic  Places: 
Pending  nominations,  3647-3648 

Navy  Department 

NOTICES 
Meetings: 
Chief  of  Naval  Operations  Executive  Panel,  3628 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Production  and  utilization  facilities;  domestic  licensing: 

Nuclear  power  reactors;  shutdown  and  low-power 
operations,  3579 
NOTICES 

Meetings;  Sunshine  Act.  3699 
Operating  licenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices.  3669-3685 
Applications,  hearings,  determinations,  etc.: 

Wisconsin  Electric  Power  Co.  et  al.,  3669 

Patent  and  Trademark  Office 

PROPOSED  RULES 
Patent  cases: 
20-year  patent  term  and  provisional  applications: 
implementation;  correction,  3700 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans:  prohibited  transaction  exemptions: 

Allied  Old  English,  Inc..  et  al..  3657-3658 

Boston  Cement  Masons  et  al.,  3658-3665 

Public  Health  Service 

See  National  Institutes  of  Health 

Reclamation  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Savage  Rapids  Dam.  OR;  fish  passage  improvements, 
3647 

Rural  Business  and  Cooperative  Development  Service 

PROPOSED  RULES 
Program  regulations: 
inu^rmediary  relending  program,  3566-3579 

Rural  Housing  and  Community  Development  Service 

PROPOSED  RULES 

Program  regulations: 
Intermediary  relending  program,  3566-3579 

Rural  Utilities  Service 

PROPOSED  RULES 
Program  regulations: 
Intermediary  relending  program.  3566-3579 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
International  Securities  Clearing  Corp.,  3685-3688 
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VI 


Nationa 
369t 

New  Yo  k 
Applicatio  ns 
'   Century  ~ 

Penn  Insurance 


Stock  Exchange.  Inc..  3690-3691 
hearings,  determinations,  etc.: 
Communications  Corp..  3691-3692 

&  Annuity  Co.  et  al..  3692-3694 


Surface  MJning  Reclamation  and  Enforcement  Office 

NOTICES 
Committers 
Surface 
Ad 


.  establishment,  renewal,  termination,  etc.: 
vlining  Reclamation  and  Enforcement  General 
\isory  Board.  3648 


Thrift  Deppsitor  Protection  Oversight  Board 

NOTICES 

Meetings; 
Regions 


regional  advisory  boards: 
II  and  V,  3694-3695 


Transportfation  Department 

See  Coast  Guard 

See  Feder  il  Aviation  Administration 
See  Feder  il  Railroad  Administration 
PROPOSED  ^ULES 
Aircraft  d:  sinsection: 
Insectic  de  use — 
Notifi:ation  of  ticket  purchasers  by  U.S.  and  foreign 
rlines  and  their  agents  at  time  of  booking.  3596- 
3  398 

Treasury  )epartment 

See  Alcohol.  Tobacco  and  Firearms  Bureau 
See  Custo  tis  Service 
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Association  of  Securities  Dealers.  Inc..  3688- 


Veterans  Affairs  Department 

NOTICES 

Meetings: 
Claims  Adjudication  Commission,  3698 
Persian  Gulf  Expert  Scientific  Committee.  3698 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Labor.  Employment  and  Training 
Administration.  3702-3703 


Part  III 

Department  of  Housing  and  Urban  Development.  3706- 
3724 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Freo  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  rrost  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  52 
[FV-95-327] 

Processed  Fruits  and  Vegetables, 
Processed  Products  Thereof,  and 
Certain  Other  Processed  Food 
Products 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Correcting  amendment. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  rule  published  in 
the  Federal  Register  on  June  5,  1986. 
The  regulations  concern  certain 
provisions  contained  in  the  regulations 
governing  inspection  and  certification  of 


processed  fruits  and  vegetables  and 
certain  other  products. 

EFFECTIVE  DATE:  January  18, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  R.  Rodeheaver,  Processed 
Products  Branch,  Fruit  and  Vegetable 
Division,  Agricuhural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
P.O.  Box  96456,  Room  0709  South 
Building,  Washington,  D.C.  20090-6456, 
Telephone  (202)  720-4693. 

SUPPLEMENTARY  INFORMATION:  Need  for 
Correction. 

As  published  in  the  Federal  Register 
at  51  FR  20437  on  June  5,  1986,  the  final 
rule  contained  an  error  which  may 
prove  to  be  misleading  and  is  in  need 
of  clarification.  Approved  identification 
marks  in  section  52.53(d)  were 
inadvertently  omitted  from  the 
regulations  when  published. 

Background 

The  regulations  set  forth  official  grade 
and  inspection  marks  of  the  United 
States  Department  of  Agriculture 
(USDA)  for  use  by  the  fruit  and 
vegetable  processors.  These  processors 
contract  for  the  fee-for-service  grading 
programs  of  the  Department  and,  as 
permitted,  may  use  various  types  of 
approved  identification  marks  for 
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processed  fruits  and  vegetables  and 
other  related  products. 

Need  for  Correction 

As  published,  the  final  regulations 
contain  errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

List  of  Subjects  in  7  CFR  Part  52 

Food  grades  and  standards.  Food 
labeling.  Frozen  foods.  Fruit  juices. 
Fruits,  Reporting  and  recordkeeping 
requirements.  Vegetables. 

PART  52— PROCESSED  FRUITS  AND 
VEGETABLES,  PROCESSED 
PRODUCTS  THEREOF,  AND  CERTAIN 
OTHER  PROCESSED  FOOD 
PRODUCTS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authoritj"  7  use.  1622,  1624. 

2.  Section  52.53  is  amended  to  add 
figures  11  through  14  immediately 
following  paragraph  (d)  to  read  as" 
follows: 

§  52.53    Approved  identification. 

***** 

(d)«   *   * 

BILLING  CODE  341(M)2-I> 


(1)  U.  S.  GRADE  A 

(2)  U.  S.  GRADE  B 

(3)  U.  S.  GRADE  C 


Shield  witfi  plain 
background 


Figure  11 


Figure  12 
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BILLING  CODE  :  41(H)2-C 


Dated:  Janiary 
Sharon  Bomfr 

Director. 
IFR  Doc.  95-  I 

BILLING  CODE 


Amendmer^t 
Marysville, 


summary: 
Class  E  air 
to  accommbd 
Landing  S3 
Instrument 
at  the  Line 
action  will 
controlled 
planned 
EFFECTIVE 
1995. 

FOR  FURTHlR 
Scott  Spee 
Branch 
Western- 
Aviation 
Aviation 


IIS 


JMI 
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Statement  enclosed 
within  a  shield. 

Figure  13 


12.  1995. 
Lauritsen, 

and  Vcgftable  Division. 
252  Filed  1-17-9.S-.  8.4.=S  ami 

141(M)2-P 


DEPARTMI  ;NT  OF  TRANSPORTATION 

Federal  Av  ation  Administration 

14CFRPah7l 

[Airspace  D(  icket  No.  94-AWP-19] 


of  Class  E  Airspace; 
CA 


AGENCY:  Federal  Aviation 
Administrc  tion  (FAA).  DOT 
ACTION:  Final  rule. 


his  amendment  modifies  the 
pace  area  at  Mar}'sville.  CA. 
ate  a  planned  Instrument 
stem  (ILS)  Standard 
Approach  Procedure  (SIAF) 
)ln  Municipal  Airport.  This 
provide  for  additional 
lirspace  necessary  for  the? 

SLAP. 
HATE:  0901  UTC.  March  30. 


INFORMATION  CONTACT: 
',  System  Management 

-530,  Air  Traffic  Division. 
Pacific  Region.  Federal 
inistration.  15000 
doulevard,  Lawndalo. 


A'VP- 


Califomia.  90261.  telephone  (310)  297- 

0010. 

SUPPLEMENTARY  INFORMATION: 

History 

On  July  15. 1994.  the  FAA  proposed 
to  amend  part  71  ofthe  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
modi^ing  the  Class  E  airspace  area  at 
Marysville.  CA  (59  FR  36099).  This 
action  will  provide  additional 
controlled  airspace  to  accommodate  an 
ILS  SIAP  to  Runway  15  at  Lincoln 
Municipal  Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  areas 
extending  from  700  feet  or  more  abovt; 
the  surface  are  published  in  paragraphs 
6005  of  FAA  Order  7400.9B.  dated  July 
18.  1994.  and  effective  September  16. 
1994.  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  ofthe 
Federal  Aviation  Regulation  amends  the 
Class  E  airspace  area  at  Marysville,  CA. 
by  providing  additional  controlled 
airspace  for  aircraft  executing  the  ILS 
Runway  15  SIAP  to  the  Lincoln 
Municipal  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 


INSPECTED 

BY  THE 
U.S.  DEPT.  OF 
AGRICULTURE 


Sutement  wilbout 
the  use  of  die  shield. 

Figure  14 


frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

.Airspace  Safety,  Incoiporation  by 
reference.  Navigation  (air). 

Adoption  ofthe  .\mendtnent 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E  O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389:  49  U.S.C.  106(g):  14  CFR 
n  fin 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  ofthe  Federal  Aviation 
Administration  Order  7400.93  Airspace 
Designations  and  Reporting  Points. 


dated  July  18,  1994,  and  effective 
September  16,  1994,  is  amended  as 
follows: 

Paragraph  6005 — Class  E  airspace  areas 
extending  from  700  feet  or  more  above  the 
surface  of  the  earth 


AWP  CA  E5  Marysville,  CA  [Revised) 

Marv'sville  Yuba  County  Airport,  CA 

(Lat.  39°05'52"N,  long.  121°34'11"\V) 
Marvsville  Beale  AFB.  CA 

(Lat.  39°08'10"N,  long.  121''26'12"\V) 
Marvsville  Beale  AFB  TACAN 

(Lat.  39°08'05"N.  long.  121"'26'26'\V) 
Mar\'sville  VOR/DME 

(Lat.  Sg-OS'SS'TM,  long.  121''34'23"\V) 
Mustang  VORTAC 

(Lat.  39°31'53"N,  long.  119°39'22"\V) 
Lincoln  Municipal  Airport 

(Lat  38°54'33"N,  long.  121''21'05"\V) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  8.7-mile 
radius  of  Beale  AFB  and  2  miles  each  side 
of  a  345°  bearing  from  the  Lincoln  Municipal 
Airport  and  within  a  7-mile  radius  of  Yuba 
County  Airport  and  within  7.8  miles  west 
and  4.3  miles  east  ofthe  Beale  AFB  TACAN 
342°  radial  extending  from  the  Beale  AFB 
8.7-mile  radius  to  25  miles  northwest  of  the 
Beale  AFB  TACAN  and  within  7  miles  west 
and  4.3  miles  east  of  the  Marysville  VOR 
343°  radial,  extending  from  the  Yuba  County 
7-mile  radius  to  10.4  miles  northwest  of  the 
Marysville  VOR  and  within  7  miles 
southwest  and  4.3  miles  northeast  ofthe 
Marvsville  VOR  153°  radial  extending  from 
the  Yuba  County  7-mile  radius  to  10.4  miles 
southeast  of  the  VOR.  That  airspace 
extending  upward  from  1.200  feet  above  the 
surface  bounded  on  the  east  by  a  line 
extending  from  lat.  40°00'00"N,  long. 
120°3004"W:  to  lat.  39°3000"N,  long. 
120°30'04"W;  to  lat.  39°30'00"N,  long. 
120°19'04"W;  trflat.  39°07'00"N.  long. 
120°19'04"W,  then  counterclockwise  via  the 
39.1-mile  radius  of  the  Mustang  VORTAC  to 
lat.  39°00'00"N;  thence  via  lat.  39°00'00"N,  to 
the  west  boundary  of  V-23;  on  the  west  by 
the  west  boundarv'  of  V-23.  on  the  northwest 
by  the  Red  Bluff,  CA,  Class  E  airspace  area, 
and  on  the  north  by  lat.  40°00'00"N.  That 
airspace  extending  upward  from  8,500  feet 
MSL  bounded  on  the  south  by  lat. 
40°0000"N,  on  the  west  and  northwest  by 
the  Red  Bluff,  CA,  and  Maxwell,  CA.  Class 
E  airspace  areas,  on  the  north  by  lat. 
40°45  OO'N,  and  on  the  east  by  a  line 
extending  from  lat.  4O°45'O0"N,  long. 
121°39'04"VV:  to  lat.  40°23'OO"N,  long. 
121°39'04"W;  to  lat.  40°23'00"N,  long. 
121°25'04"VV:  to  lat.  40°00'00"N,  long. ' 
121°25'04"W.  That  airspace  extending 
upward  from  10.500  feet  MSL  bounded  on 
the  east  by  long.  120°19'04"VV;  on  the  south 
by  a  line  extending  from  lat.  39°30'O0"N,  ' 
long.  120°19'04"\V;  to  lat.  39°30'00"N.,  long. 
120°30'04"VV;  to  lat.  40°00'00"N,  long. 
120°30'04"VV:  to  lat.  40°0000"N,  long. 
121°25'04"\V;  on  the  west  by  long. 
121°25'04"\V,  and  on  the  north  by  lat. 
40°45'00  'N.  That  airspace  extending  upward 
from  12.500  feet  MSL  bounded  on  the  east  by 
long.  121°2504"\V:  on  the  south  by  lat. 
40°23'OO"N,  on  the  west  by  long. 


121=39'04"W:  and  on  the  north  bv  lat. 
40°45'00"N. 

•  •  *  •  » 

Issued  in  Los  Angeles,  CA.  on  December 
27, 1994. 

Richard  R.  Lien, 

Manager,  Air  Traffic  Division  Western -Pacific 
Region. 

IFR  Doc.  95-1139  Filed  1-17-95;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-AEA-02] 

Establishment  of  Class  E5  Airspace; 
Hazelton,  PA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT 
ACTION:  Final  rule. 


SUMMARY:  This  action  establishes  Class 
E  airspace  in  the  vicinity  of  Hazelton. 
PA,  to  contain  aircraft  operating  under 
instrument  flight  rules  (IFR)  to  and  from 
the  Hazelton  Municipal  Airport 
utilizing  existing  IFR  procedures  to  and 
from  the  airport. 

EFFECTIVE  DATE:  0901  U  T.C..  March  30. 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Jordan,  Designated  Airspace 
Specialist,  System  Management  Branch. 
AEA-530,  F.A.A.  Eastern  Region, 
Fitzgerald  Federal  Building  #111.  John 
F  Kennedy  International  Airport, 
Jamaica,  New  York  11430;  telephone: 
(718) 553-0857. 

SUPPLEMENTARY  INFORMATION: 
History 

On  July  29.  1994,  the  FAA  proposed 
to  amend  part  71  ofthe  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  establish 
Class  E  airspace  at  Hazelton  Municipal 
Airport,  PA  (59  FR  42535).  The  proposal 
would  establish  that  amount  of 
controlled  airspace  as  deemed  necessary 
by  the  FAA  to  contain  aircraft  utilizing' 
existing  IFR  procedures  to  and  from  the 
airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  WTitten 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Airspace  Reclassification,  in  effect  as 
of  September  16, 1993,  has  discontinued 
the  use  ofthe  term  "Transition  Area," 
and  Transition  Area  is  now  Class  E 
airspace.  Except  for  editorial  changes, 
this  amendment  is  the  same  as  that 
proposed  in  the  notice.  The  coordinates 
for  this  airspace  docket  are  based  on 
North  American  Datum  83.  Class  E 
airspace  designations  for  airspace 


extending  upward  from  700  feet  above 
the  surface  ofthe  earth  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9B. 
Airspace  Designations  and  Reporting 
Points,  dated  July  18.  1994,  and 
effective  September  16.  1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order 

The  Rule 

This  amendment  to  Part  71  ofthe 
Federal  Aviation  Regulations  establishes 
Class  E  airspace  at  Hazelton,  PA,  to 
contain  aircraft  utilizing  existing  IFR 
procedures  to  and  ft-om  the  Hazelton 
Municipal  Airport,  PA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fi^quent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation,  (i)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatorv 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  ofthe  Amendment 

In  consideration  ofthe  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows; 

Aulhoritv:  49  U  S.C.  app.  1348(a).  1354(a). 
1510:  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  49  US  C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  ofthe  Federal  Aviation 
Administration  Order  7400. 9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18,  1994,  and  effective 
September  16,  1994.  is  amended  as 
follows: 

Paragraph  6005 — Class  E  airspace  areas 
extending  upward  from  700  feel  or  more 
above  the  surface  ofthe  earth 
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[Airspace  pocket  No.  94-AEA-10) 

Modification  of  Class  D  Airspace  and 
Establishment  of  Class  E  Airspace; 
Various  locations,  State  of  Virginia 
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Hazelton,  PA  [Added! 


Jamaica,  New  York,  on  liiiiuarj-  ;i. 


This  action  corrects  errors 
current  airport  names  and  a 
des<}ription  which  was 

tly  omitted  in  the  rule  that 
shed  in  the  Federal  Register 
Septeinber  8,  1994  (59  FR  46328). 
Docket  No.  94-AEA-lO. 


DATE:  January  18,  1995. 


FURTflER  INFORMATION  CONTACT: 
an,  Desigffated  Airspace 
System  Management  Branch, 
F.A.A.  Eastern  Region, 
Federal  Building  #  1 11 ,  John 
V  International  Airport, 
vj'ew  York  11430;  telephone: 
^-0857. 


SUPPLEMI INTARY  INFORMATION: 


History 

Federal  Register  Document  94-22090, 
Airspace  Docket  No.  94-AEA-lO, 
publishei  on  September  8,  1994  (59  FR 
46327),  I  lodified  the  descriptions  of 
Class  D  £  nd  Class  E  airspace  at  several 
location!  in  the  State  of  Virginia.  Errors 
were  dis  ;overed  in  the  names  of  the 
ised  in  the  Class  E  airspace 
ions  for  Manassas,  VA,  and 
,  VA.  Additionally,  the  legal 
ons  for  Class  E  airspace  at 
News,  VA,  was  inadvertently 
rom  the  rule.  This  action 
corrects  ihat  error. 


Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Class  E2 
airspace  descriptions  for  Lynchburg, 
VA.  Manassas,  VA,  and  Newport  News, 
VA,  as  published  in  the  Federal 
Register  on  September  8, 1994  (59  FR 
46328),  (Federal  Register  Document  94- 
22090;  pages  46328  and  46329),  are 
corrected  as  follows: 

§71.1    [Corrected] 

•  «         •         «         « 

Page  46328,  Column  3,  replace  all 
occurrences  of  "Lynchburg  Municipal- 
Preston  Glenn  Field  Airport"  with 
"Lynchburg  Regional/Preston  Glenn  Field 
Airport" 

Page  46328.  Cxjlumn  3.  replace  all 
occurrences  of  "Manassas  Municipal/Harry 
P  Davis  Airport"  with  "Manassas  Regional/ 
Harry  P  Davis  Airport" 

Page  46329,  Column  1.  insert  the  following 
after  line  number  8: 

AEA  VA  E2  Newport  News.  VA  (New) 
Newport  News/Williamsburg  International 
Airport.  Newport  News,  VA 
(Lat.  37''07'55"N..  long.  76''29'35"W  ) 
Within  a  4.3-mile  radius  of  Newport  News/ 
Williamsburg  International  Airport, 
excluding  the  portion  that  coincides  with  the 
Hampton  Roads.  VA,  Class  D  airspace  area. 
This  Class  E  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 

•  •         •         •         • 

Issued  in  Jamaica.  New  York,  on  Januarj'  3. 
1995. 

John  S.  Walker, 
Manager.  Air  Traffic  Division. 
|FR  Doc.  95-1136  Filed  1-17-95;  8:45  am) 
BILUNG  CODE  4910-13-M 


14CFRPart71 

[Airspace  Docket  No.  94-AEA-03) 

Modification  of  Class  D  and  Class  E 
Airspace;  Morgantown,  WV 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  revises  controlled 
airspace  in  the  vicinity  of  Morgantown, 
WV,  due  to  the  decommissioning  of  the 
Bobtown,  WV,  non-directional 
radiobeacon  (NDB),  a  proposed 
cancellation  of  an  NDB  or  Global 
Positioning  System  (GPS)  standard 
instrument  approach  procedure  (SIAP), 
and  a  review  of  air  traffic  control 
procedures  in  the  area.  A  minor  change 
is  also  being  made  in  the  legal 
description  of  Class  E  airspace 
described  in  the  original  notice  due  to 
an  incorrect  radial  being  used. 


EFFECTIVE  DATE:  0901  U.T.C.  March  30, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Jordan,  IJesignated  Airspace 
Specialist,  System  Management  Branch, 
AEA-530,  F.A.A.  Eastern  Region, 
Fitzgerald  Federal  Building  #111,  John 
F  Kennedy  International  Airport. 
Jamaica.  New  York  11430;  telephone: 
(718) 553-0857 

SUPPLEMENTARY  INFORMATION: 

History 

On  August  16. 1994.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  revise  Class  D  and  Class  E 
airspace  in  the  vicinity  of  Morgantown. 
WV  (59  FR  46205).  The  proposal  would 
revise  that  amount  of  controlled 
airspace  to  reflect  revised  air  traffic 
control  procedures  in  the  area. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  on  the  proposal  were 
received. 

Airspace  Reclassification,  in  effect  as 
of  September  16. 1993.  has  discontinued 
the  use  of  the  terms  "Control  Zone  and 
Transition  Area,"  and  Control  Zones 
and  Transition  Areas  are  now  Class  D 
and  Class  E  airspace  respectively 
Except  for  editorial  changes,  this 
amendment  is  the  same  as  that  proposed 
in  the  notice.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Class  D  and  Class 
E  airspace  designations  for  Morgantown. 
WV  are  published  in  Paragi^aphs  5000, 
6002,  and  6005  of  FAA  Order  7400.9B, 
Airspace  Designations  and  Reporting 
Points,  dated  July  18. 1994.  a«d 
effective  September  16. 1994.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  and  Class  E  airspace 
designations  listed  in  this  document 
will  be  published  subsequently  in  the 
Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  revises 
Class  D  and  Class  E  airspace  in  the 
vicinity  of  Morgantown.  WV  to  reflect 
airspace  actually  needed  by  the  FAA  to 
contain  existing  air  traffic  control 
procedures. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necess2iry  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
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and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act, 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510:  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.7    [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16,  1994,  is  amended  as 
follows: 

Paragraph  5000 — General 


AEA  WV  D  Morgantown,  WV  (Revised) 

Morgantown  Municipal— Walter  L.  Bill  Hart 
Field  Airport,  WV 
(Lat.  39''38'34"N.,  long.  79°54-59-W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3.700  feet  MSL 
within  a  4-mile  radius  of  Morgantown 
Municipal— Walter  L.  Bill  Hart  Field  Airport. 
This  Class  D  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directorv. 
*         *         *  *         » 

Paragraph  6002 — Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 

***** 

AEA  WV  E2  Morgantown,  WV  {Added) 

Morgantown  Municipal— Walter  L.  Bill  Hart 
Field  Airport,  WV 
(Lat.  39°38'34"N..  long.  79°54'59"W.) 
Within  a  4-mile  radius  of  Morgantown 
Municipal— Walter  L.  Bill  Hart  Field  Airport. 
This  Class  E  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuouslv 
published  in  the  Airport/Facility  Director\'. 


Paragraph  6004 — Class  E  airspace  areas 
extending  upward  from  the  surface 
designated  as  an  extension  to  a  Class  D 
surface  area 


AEA  WV  E4  Morgantown,  WV  jAddedj 

.Morgantown  Municipal— Walter  L.  Bill  Hart 
Field  Airport.  WV 

(Lat.  39°38'34"N..  long.  79°54'59 "W.) 
Morgantown  VORTAC 

(Lat.  39''33'24"N.,  long.  79'51'37"W.) 

That  airspace  extending  upward  from  the 
surface  within  1  mile  either  side  of  the 
Morgantown  VORTAC  332"(T)337'={M)  radial 
extending  from  the  4-mile  radius  of 
Morgantown  Municipal— Walter  L.  Bill  Hart 
Field  Airport  to  the  .Morgantown  VORTAC. 
This  Class  E  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effet  tive 
date  and  time  will  thereafter  be  continuouslv 
published  in  the  Airport/Facility  Directorv 


Paragraph  6005 — Class  E  airspace  areas 
extending  upward  from  TOO  feet  or  more 
above  the  surface  of  the  earth 


AEA  W\'  E5  Morgantown,  WV  (Re\isedl 

Morgantown  Municipal — Walter  L.  Bill  Hart 
Field  Airport,  WV 
(Lat.  39'=38'34 "N..  long.  79°54'59  W.) 
Morgantown  VORTAC 
(Lat.  39°33'24 "N..  long.  79''51'37"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  Moi^gantown  .Municipal — Walter  L. 
Bill  Hart  Field  Airport  and  within  3  miles 
each  side  of  the  Morgantown  VORT.-\C 
152nT)157°(.M)  radial  extending  from  the 
6.5-mile  radius  to  8.8  miles  southeast  of  the 
VORTAC  and  within  3  miles  west  of  the 
Morgantown  VORTAC  336°(T)341'(M)  radial 
clockwise  to  3  miles  east  of  Morgantown 
Municipal- Walter  L.  Bill  Hart  Field  Airport 
north  localizer  course  extending  from  the  6.5- 
mile  radius  to  15.1  miles  north  of  the  airport. 
***** 

Issued  in  Jamaica,  New  York,  on  Januarv  3. 
1995. 

John  S.  Walker, 

Manager.  Air  Traffic  Division. 

[FR  Doc.  95-1137  Filed  1-17-95;  8:45  am) 

BILLING  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-AEA-07) 

Establishment  of  Class  E  Airspace; 
Trenton,  NJ 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  an  error 
in  the  rule  that  was  published  in  the 
Federal  Register  on  September  7.  1994 
(59  FR  46168),  Airspace  Docket  No.  94- 
AEA-07,  by  removing  obsolete  language 


which  was  inadvertently  included  in 
the  notice. 

EFFECTIVE  DATE:  January  18,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Jordan,  Designated  Airspace 
Specialist,  System  Management  Branc  h. 
AEA-530.  F.A.A.  Eastern  Region, 
Fitzgerald  Federal  Building  #111.  John 
F  Kennedy  International  Airport, 
Jamaica,  New  York  11430;  telephone: 
(718) 553-0857 

SUPPLEMENTARY  INFORMATION: 
History 

Federal  Register  Document  94-21981. 
Airspace  Docket  No.  94-AEA-07. 
published  on  September  7,  1994  (59  FR 
46168),  established  a  new  description  of 
Class  E  airspace  in  the  vicinitv  of 
Trenton,  NJ.  An  error  was  discovered  in 
the  legal  description  which  included 
obsolete  language  which  is  no  longer 
needed.  This  action  corrects  that  error. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  legal 
description  for  Class  E  airspace  at 
Trenton.  NJ.  as  published  in  the  Federal 
Register  on  September  7,  1994  (59  FR 
46168),  (Federal  Register  Document  94- 
21981;  page  46169,  column  1).  is 
corrected  as  follows: 

§71.1     [Corrected] 

*         *         «         •         • 

By  removing  lines  11  through  23  in  thfir 
entirety  and  replace  with  the  following: 

"Within  a  4.1-mile  radius  of  Mercer 
County  Airport  and  within  2.2  miles 
northwest  of  the  Yardley  VORTAC  064'' 
radial  and  within  1.8  miles  southeast  of  the 
Yardley  VORTAC  070°  radial  extending  from 
the  4.1 -mile  radius  to  the  VORTAC.  This 
Class  E  airspace  is  effective  during  spec  ifjc 
dates  and  times  established  in  advance  by  a 
.Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  published  continuously  in 
the  Airport/Facility  Directon,- 
»         •         »         *         • 

Issued  in  Jamaica.  New  York,  on  Ianu.ir\  3.- 
1995. 

fohn  S.  Walker, 

Manager.  Air  Traffic  Division. 

|FRDo(.  95-1141  Filed  1-17-95:  8:45  ami 

BILUNG  COOE  4S10-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  93-AEA-03] 

Modification  of  Class  E  Airspace; 
Rochester,  NY 

AGENCY:  Federal  A\  iation 
.Administration  (FAA).  DOT. 
ACTION:  Final  rule. 
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summary: 

Class  E 

Rochester 

controlled 

effective 

traffic 


Jord  in 


EFFECTIVE 

1995. 

FOR 

Frank 

Specialist 

AEA-530. 

Fitzgerald 

F.  Kenned 

Jamaica 

(718) 55 


his  action  amends  existing 
Aiikpace  in  the  vicinity  of 
vJY.  to  provide  additional 
lirspace  to  increase  the 
I  ilization  of  airspace  by  air 
cont  rol  in  this  vicinity 

I  ATE:  0901  U.T.C:  March  30. 


FURTHER  INFORMATION  CONTACT: 
...  Designated  Airspace 
Svstem  Management  Branch 
r.A.A.  Eastern  Region, 
"ederal  Building  #111,  John 
r  International  Airport, 
N  jw  York  11430:  telephone: 
i3-)857. 


tior  s 


SUPPLEMEffTARY  INFORMATION: 
History 

On  July 
to  amend 
Regulat 
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Transition 
Rochester 
proposal 
controll 
for  aircraf 
flight  ru 

Interest! 
partici 
proceedi 
comments 
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lee! 


30.  1993,  the  FAA  proposed 
)art  71  of  the  Federal  Aviation 
(14  CFR  Part  71)  to  revise 
Airspace  (formerly 
Area)  in  the  vicinity  of 
•,  NY  (58  FR  43576).  The 
Afould  increase  that  amount  of 
airspace  needed  by  the  FAA 
operating  under  instrument 


ipati ! 
in  5 
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were 
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inco  , 

71.1.  The|  Class 

listed  in 

publishei 

The  Rule 


I  his  I 


This 
Federal 
Class  E  a 
Rocheste  • 
controUep 
by  the 
instrument 

The 
regulatioi 


JMI 


d  parties  were  invited  to 
in  this  rulemaking 
,  by  submitting  written 
on  the  proposal  to  the  FAA. 
objecting  to  the  proposal 


Reclassification,  in  effect  as 
16, 1993,  has  discontinued 
the  term  "Transition  Area." 

extending  upward  from 
more  above  the  surface  of  the 
Class  E  airspace.  Except  for 
( hanges,  this  amendment  is  the 
proposed  in  the  notice.  The 
for  this  airspace  docket  are 
slorth  American  Datum  83. 

designations  for 
:tending  upward  from  700 
e  above  the  surface  of  the 
jublished  in  Paragraph  6005  of 
7400.9B,  Airspace 

and  Reporting  Points, 
18. 1994.  and  effective 
16.  1994.  which  is 
id  by  reference  in  14  CFR 
E  airspace  designation 
document  will  be 
subsequently  in  the  Order. 


ai  rspace 
ex 


amendment  to  part  71  of  the 
/  viation  Regulations  modifies 
rspace  in  the  vicinity  of 
NY,  to  provide  additional 
airspace  deemed  necessary 
^  for  aircraft  operating  under 

flight  rules. 
^  has  determined  that  this 
only  involves  an  established 


body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation-  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulator>'  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART71-[AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510:  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389:  49  U.S.C.  106(g):  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18.  1994,  and  effective 
September  16, 1994.  is  amended  as 
follows: 

Paragraph  6005 — Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 

*         •  «  *  * 

AEA  NY  E5  Rochester,  NY  1  Revised) 

Greater  Rochester  International  Airport,  NY 

(Lat.  43°07'08"  N.,  long.  77°40'21"  W.) 
BREIT  NDB 

(Lat.  43"'07'35  "  N.,  long.  77''33'14"  W.) 
Rochester  VORTAC 

(Lat  43''07'15"  N..  long.  77''40'25"  \V.) 
Geneseo  VORTAC 

(Lat.  42°50'04"  N.,  long.  77''43'58"\V.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  the  Greater  Rochester  International  Airport 
and  within  3  miles  each  side  of  the  Rochester 
localizer  east  course  extending  from  the  7- 
mile  radius  to  10  miles  east  of  the  BREIT 
NDB  and  within  4  miles  each  side  of  the  135° 
bearing  from  the  BRETT  NDB  extending  from 
the  7-mile  radius  to  11.3  miles  southeast  of 
the  NDB  and  within  3.5  miles  each  side  of 
the  Rochester  VORTAC  214°  radial  extending 


from  the  7-mile  radius  to  9  2  miles  southwest 
of  the  VORTAC  and  that  auspace  within  a 
20.5-miie  radius  of  the  Rochester  VORTAC 
beginnmg  clockwise  from  the  Rochester 
VORTAC  189°(T)  198°(M)  and  Geneseo 
VORTAC  195°(T)  204°(M)  radials,  extending 
clockwise  along  the  20.5-mile  radius  to  the 
Rochester  VORTAC  279''(T)  288''(M)  radial 
»         •         •         *         • 

Issued  in  Jamaica,  New  York,  on  December 
29,  1994 
John  S,  Walker, 
Manager.  Air  Traffic  Division 
[FR  Doc.  95-1140  Filed  1-17-95:  8:45  am] 
BdUNG  CODE  49ia-13-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[WI33-01 -5764a;  FRL-5135-21 

Approval  and  Promulgation  of 
Implementation  Plan  for  Wisconsin 

agency:  United  States  Environmental 
Protection  Agency  (USEPA), 
action:  Direct  final  rule. 


summary:  USEPA  approves  the  State 
implementation  plan  (SIP)  revisions 
submitted  by  the  State  of  Wisconsin  for 
the  purpose  of  meeting  requirements  of 
the  Clean  Air  Act  (ACT)  with  regard  to 
new  source  review  in  areas  that  have 
not  attained  the  national  ambient  air 
quality  standards  (NAAQS).  The 
implementation  plan  revisions  were 
submitted  by  the  State  to  satisfv'  certain 
Federal  requirements  for  an  approvable 
nonattainment  new  source  review  SIP 
for  Wisconsin. 

This  action  also  approves  Wisconsin's 
Operating  Permits  rule  as  satisfying  the 
requirements  given  in  the  Federal 
Register  of  June  28.  1989,  for 
establishing  federally  enforceable  State 
operating  permits  (FESOP).  USEPA  is 
approving  Wisconsin's  operating 
permits  program  for  the  purpose  of 
'  creating  federally  enforceable 
limitations  on  the  potential  to  emit  of 
certain  pollutants,  including  those 
regulated  under  sections  110,  111,  and 
112  of  the  Clean  Air  Act. 
dates:  This  action  will  be  effective 
February  17,  1995,  unless  adverse  or 
critical  comments  are  received  by 
February  17. 1995.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Comments  can  be  mailed  to 
Carlton  Nash.  Chief,  Regulation 
Development  Section,  Air  Toxics  and 
Radiation  Branch,  United  States 
Environmental  Protection  Agency.  77 
West  Jackson  Boulevard  (AT-18J). 
Chicago.  Illinois  60604. 


Copies  of  the  State's  submittal  and 
USEPA 's  technical  support  documents 
are  available  for  inspection  during 
normal  business  hours  at  the  following 
locations- 
United  States  Environmental 
Protection  Agency.  Region  5.  Air  and 
Radiation  Division,  77  West  Jackson 
Boulevard  (AT-18J).  Chicago.  Illinois 
60604,  and 

Wisconsin  Department  of  Natural 
Resources.  101  South  Webster  Street. 
P.O.  Box  7921.  Madison,  Wisconsin 
53707. 

A  copy  of  this  SIP  revision  is  also 
available  at  the  following  location: 

Office  of  Air  and  Radiation.  Docket 
and  Information  Center  (Air  Docket 
6102),  room  M1500,  USEPA.  401  M 
Street,  SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constantine  Blathras,  USEPA  (AT-18J). 
77  West  Jackson  Boulevard,  Chicago, 
Illinois  60604,  (312)  886-0671. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  air  quality  planning  requirements 
for  nonattainment  new  source  review 
are  set  out  in  part  D  of  subchapter  I  of 
the  ACT.  USEPA  issued  a  "General 
Preamble"  describing  USEPA 's 
preliminary  views  on  how  USEPA 
intends  to  review  SIPs  and  SIP  revisions 
submitted  under  part  D,  including  those 
State  submittals  containing 
nonattainment  area  new  source  review 
(NSR)  SIP  requirements  (see  57  FR 
13498  (April  16,  1992)  and  57  FR  18070 
(April  28,  1992)).  Because  USEPA  is 
describing  its  interpretations  here  only 
in  broad  terms,  the  reader  should  refer 
to  the  General  Preamble  for  a  more 
detailed  discussion  of  the 
interpretations  of  part  D  advanced  in 
this  action  and  the  supporting  rationale. 

IL  The  Wisconsin  New  Source  Review 
Rules 

Section  llO(k)  of  the  ACT  sets  out 
provisions  governing  USEPA 's  review  of 
SIP  submittals  (see  57  FR  13565-13566). 

A.  Analysis  of  State  Submission 

1.  Submittal  Information 

Wisconsin's  initial  NSR  plan  in 
response  to  the  1990  Amendments  to 
the  ACT  was  submitted  to  USEPA  on 
November  15,  1992  as  a  proposed 
revision  to  the  SIP.  This  submittal 
consisted  of  a  set  of  statutory  changes, 
and  a  temporary  rule  which  was  in 
effect  for  180  days  from  November  15. 
1992  and  a  draft  of  a  permanent  rule. 
The  State  of  Wisconsin  held  a  public 
hearing  on  December  1,  1992  to 
entertain  public  comment  on  this 
submittal.  On  Januarj'  15, 1993, 


Wisconsin  submitted  materials  related 
to  the  public  comments  it  received  On 
July  28.  1993.  Wisconsin  submitted  its 
permanent  NSR  rule.  Natural  Ri^sources 
(NR)  408,  Wisconsin  Administrative 
Code,  Nonattainment  Area  Major  Source 
Permits  superseding  the  temporary  rule 
previously  submitted  On  January  14. 
1994.  Wisconsin  submitted  changes  and 
revisions  to  NR  400.  Air  Pollution 
Control  Definitions.  NR  406. 
Construction  Permits,  and  NR  490. 
Procedures  for  Noncontested  Case 
Public  Hearings.  USEPA  is  approving 
statutory  changes  as  well  as  NR  400. 
406,  408,  and  490.  These  are  discussed 
further  as  follows  and  in  the  technical 
support  documents  for  this  SIP  revision. 
USEPA  reviewed  the  November  15. 

1992  and  July  28,  1993  SIP  revision 
submittals  to  determine  completeness, 
in  accordance  with  the  completeness 
criteria  set  out  at  40  CFR  part  51, 
appendix  V  (1991).  as  amended  bv  57 
FR  42216  (August  26, 1991).  These 
submittals  were  found  to  be  complete 
on  August  31,  1993,  and  USEPA 
forwarded  a  letter  dated  August  31. 

1993  to  the  Wisconsin  Department  of 
Natural  Resources  (WDNR)  Bureau  of 
Air  Management  Director  indicating  the 
completeness  of  the  submittals  and  the 
next  steps  to  be  taken  in  the  review 
process. 

2.  General  Nonattainment  NSR 
Requirements 

The  statuton,'  requirements  for 
nonattainment  new  source  review  .SIPs 
and  permitting  are  found  at  sections  172 
and  173.  A  listing  of  these  provisions 
and  how  Wisconsin's  rules  meet  them 
follows. 

a.  Provisions  to  assure  that  new 
source  growth  does  not  interfere  with 
reasonable  further  progress  (RFP)  for  the 
area  and  that  calculation  of  amissions 
offsets  are  based  on  the  same  emissions 
baseline  used  in  the  demonstration  of 
RFP.  Wisconsin  has  met  this 
requirement  in  NR  408.05  and  NR 
408.06(f). 

b.  Provisions  according  to  section 
173(c)(1)  to  allow  offsets  to  be  obtained 
in  another  nonattainment  area  if:  the 
area  in  which  the  offsets  are  obtained 
has  an  equal  or  higher  nonattainment 
classification;  and  emissions  from  the 
nonattainment  area  in  which  the  offsets 
are  obtained  contribute  to  a  NAAQS 
violation  in  the  area  in  which  the  source 
would  construct.  Wisconsin  has  met 
this  requirement  in  NR  408.06(2). 

c.  Provisions  to  assure,  pursuant  to 
section  173(c)(1),  that  any  emissions 
offsets  obtained  in  conjunction  with  the 
issuance  of  a  permit  to  a  new  or 
modified  source  are  in  effect  and 
enforceable  bv  the  time  the  new  or 


modified  source  is  to  commence 
operation  Wisconsin  has  met  this 
requirement  in  NR  408  06(g). 

d  Provisions  to  assure  that  emissions 
increases  from  new  or  modified  major 
btationarj'  sources  are  offset  by 
reductions  in  actual  emissions  as 
required  by  section  173(c)(1).  Wisconsin 
has  met  this  requirement  in  NR 
408.06(3). 

e.  Provisions,  pursuant  to  section 
173(c)(2).  to  prevent  emissions 
reductions  otherwise  required  by  the 
ACT  from  being  credited  for  purposes  of 
satisfying  the  part  D  offset  requirements. 
Wisconsin  has  met  this  requirement  in 
NR  408.06(1  )(g)  NR  408.06(9). 

f.  Provisions  refiecting  changes  in 
growth  allowances,  pursuant  to  sections 
172(c)(4).  173(a)(1)(B)  and  173(b): 
specifically,  the  elimination  of  existing 
growth  allowances  in  anv 
nonattainment  area  that  received  .t 
notice  prior  or  subsequent  to  the 
Amendments  that  the  SIP  was 
substantially  inadequate;  and  the 
restrictions  of  growth  allowances  to 
only  those  portions  of  nonattainment 
areas  formally  targeted  as  special  zones 
for  economic  grou'th.  Wisconsin  does 
not  have  any  growth  allowances. 

g.  Provisions,  pursuant  to  section 
173(a)(5),  that,  as  a  prerequisite  to 
issuing  any  part  D  permit,  require  an 
analysis  of  alternative  sites,  sizes, 
production  processes,  and 
environmental  control  techniques  for 
proposed  sources  that  demonstrates  that 
the  benefits  of  the  proposed  source 
significantly  outweigh  the 
environmental  and  social  costs  imposed 
as  a  result  of  its  location,  construction, 
or  modification.  Wisconsin  has  met  this 
requirement  in  NR  408.08(2). 

h.  Provisions  for  supplying  control 
technology  information  from 
nonattainment  new  source  review- 
permits  to  USEPA  for  inclusion  in  the 
Reasonably  Available  Control 
Technology  (R,\CT)/Best  Available 
Control  Technology  (BACT)/Lowest 
Achievable  Emission  Rate  (LAER) 
clearinghouse,  pursuant  to  section 
173(d).  WDNR  has  met  this  requirement 
in  NR  408.04(7)  and  has  committed  to 
report  determinations  to  the  R,\CT/ 
BACT/LAER  clearinghouse  in  the 
annual  WDNR  Air  Management  Program 
Workplan. 

i.  Provisions  pursuant  to  section 
173(e)  that  allow  any  existing  or 
modified  source  that  tests  rocket 
engines  or  motors  to  use  alternative  or 
innovative  means  to  offset  emissions 
increases  from  firing  and  related 
cleaning,  if  the  four  conditions  set  forth 
therein  are  met.  Wisconsin  has  no  sut  h 
sources  or  activities  in  the  State. 
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j.  Provisil  »ns,  pursuant  to  section  819, 
Public  Law  101-549  (note  to  42  U.S.C. 
7511)  that  6  ffectively  exempt  activities 
related  to  si  ripper  wells  from  the  new 
NSR  requir  jments  of  new  Subparts  2,  3, 
and  4  for  pi  irticulate  matter  (PM),  ozone, 
or  carbon  n  lonoxide  ((X))  nonattainment 
areas  classi  led  as  serious  or  less,  and 
having  a  pc  pulation  of  less  than 
350.000.  Ni)  exclusion  is  provided  for 
PM.  ozone,! or  CO  serious  nonattainment 
areas  havinjg  a  population  of  350,000  or 
more,  or  in  severe  and  extreme  ozone 
nonattainiT  ent  areas.  The  general  NSR 
pro\'isions  of  sections  172  and  173  of 
part  D  still  apply.  There  are  no  stripper 
well  activitdes  in  Wisconsin. 

k.  Provis  ons,  pursuant  to  section  328, 
to  assure  ti  at  sources  located  on  the 
outer  conti  dental  shelf  [OCS]  are  subject 
to  the  sam«  requirements  as  would  be 
applicable  if  the  source  were  located  in 
the  corresponding  onshore  area. 
Wisconsin  is  not  located  on  the  OCS. 

1.  A  definition  of  "stationary  source" 
reflecting  ( kjngressional  intent,  as  set 
forth  in  section  302(z),  that  certain 
internal  co  mbustion  engines  subject  to 
control  un(  ler  State  programs,  but 
excluding  he  newly  defined  category  of 
"nonroad  Engines".  Wisconsin  has  met 
this  requirement  in  NR  400.02(96)  and 
section  14f  30(23),  91-92  Wisconsin 

Statutes. 

m.  Exemptions  from  nonattainment 
new  sourci  f  review  provisions,  pursuant 
I  H 5(b)(2),  for  installation. 
,  cessation,  or  removal  of  a 
'  clean  coal  technology 


to  section 
operation, 
temporary 


JMI 


implementation  plan.  For  all 
classifications  of  ozone  nonattainment 
areas  and  for  ozone  transport  regions. 
States  must  adopt  the  appropriate  major 
source  thresholds  and  offset  ratios,  and 
must  adopt  provisions  to  ensure  that 
any  new  or  modified  major  stationaxy 
source  of  nitrogen  oxides  (NOxl  satisfies 
the  requirements  applicable  to  any 
major  source  of  volatile  organic 
compounds  (VOC).  unless  a  special  NOx 
exemption  is  granted  by  the 
Administrator  under  the  provision  of 
section  182(f).  For  serious  and  severe 
ozone  nonattainment  areas.  State  plans 
must  implement  section  182(c)(6)  and 
may  implement  sections  182(c)  (7)  and 
(8)  with  regard  to  modifications. 

Wisconsin  has  established  major 
source  thresholds,  and  offset  ratios,  and 
has  included  provisions  for  VOC  and 
NOx  major  stationary  sources  as 
follows: 


demonstration  project.  Such  projects 
must  still  I  :omply  wath  any  appHcable 
SIP  and  al  other  requirements  for  the 
attainmen  and  maintenance  of  NAAQS. 
Wisconsin  has  met  this  requirement  in 
NR  408.02  [20)(e)(9). 

n.  Provi  ;ions,  pursuant  to  section 
173(a)(3),  0  assure  that  owners  or 
operators  )f  each  proposed  new  or 
modified  i  najor  stationary  source 
demonstrc  te  that  all  other  major 
stationary  sources  under  the  sSme 
ownershij  in  the  State  are  in 
compliani  e,  or  on  a  schedule  for 
complian(  e.  with  the  Clean  Air  Act. 
Wisconsii  has  met  this  requirement  in 
NR  408.0J  (1). 

3.  Ozone  1 'Jonattainment  NSR 
Requirem  mts 

Accord  ng  to  section  172(c)(5).  SIPs 
must  requ  ire  permits  for  the 
construct!  on  and  operation  of  new  or 
modified  najor  stationary  sources.  The 
statutory  )ermit  requirements  for  ozone 
nonattain  nent  areas  are  generally 
contained  in  revised  section  173,  and  in 
subpart  2  of  part  D.  These  are  the 
minimun:  requirements  that  States  must 
include  ii  i  an  approvable 


Area 
classi- 
fication 

Major 

source 

threshold 

Offset 

ratio 

NOx  pro- 
visions 

Marginal 

100  tons 
per  year. 

100  tons 

1.1  tol  . 

Included. 

Moderate 

1.15  to  1 

Included. 

Serious  .. 

per  year. 
50  tons 

1 .2  to  1  . 

Included. 

Severe  .. 

per  year. 
25  tons 

1 .3  to  1   . 

Included. 

Extreme ' 

per  year. 

10  tons 
per  year. 

1 .5  to  1  . 

Included. 

'Wisconsin    does    not    have   an   extreme 
ozone  nonattainment  area. 

In  addition,  Wisconsin's  plan 
submittal  reflects  appropriate 
modification  provisions  under  in 
sections  182(c),  (d).  and  (e),  for  serious 
and  severe  areas.  NR  408.02(2)(c)  sets 
the  major  modification  threshold  level 
("de  minimis  level")  in  serious  and 
severe  areas  at  25  tons  per  year  (tpy) 
where  the  creditable  emissions 
increases  and  decreases  from  the 
proposed  modification  is  aggregated 
with  all  other  net  emissions  increases 
from  the  source  over  a  5  consecutive 
calendar  year  period  prior  to,  and 
including,  the  year  of  modification. 

NR  408.03(6)  and  NR  408.04(6) 
provide  that  in  serious  and  severe  areas, 
major  modifications  to  existing  sources 
that  have  a  potential  to  emit  of  less  than 
100  tpy  shall  substitute  best  available 
control  technology  for  lowest  achievable 
emission  rate  (LAER)  and  may  avoid 
major  source  status  by  internally 
offsetting  the  emissions  increase  by  a 
ratioof  1.3  tol. 

NR  408.04(5)  provides  the  major 
modifications  to  existing  sources  that 
have  a  potential  to  emit  of  greater  than 
100  tpy  may  avoid  LAER  requirements 


by  internally  offsetting  the  emissions 
increase  by  a  ratio  of  1.3  to  1. 

4.  Carbon  Monoxide  Nonattainment 
NSR  Requirements 

The  statutory  permit  requirements  for 
CO  nonattainment  areas  are  generally 
contained  in  section  173,  and  in  subpart 
3  of  part  D.  These  are  the  minimum 
requirements  that  States  must  include  in 
an  approvable  implementation  plan. 
States  must  adopt  the  appropriate  major 
source  threshold  and  offset  ratio. 

Wisconsin  has  established  a  major 
source  threshold  of  100  tpy  in  NR 
408.G2(21)(a)  for  moderate  CO 
nonattainment  areas,  a  modification 
significance  level  of  100  tpy  in  NR 
408.02(32)(a)l.  and  an  offset  ratio  of  1 
to  1  in  NR  408.06(3). 

5.  PM  Nonattainment  NSR 
Requirements 

The  statutory  permit  requirements  for 
PM  nonattaiiunent  areas  are  generally 
contained  in  revised  section  173.  and  in 
subpart  4  of  part  D.  These  are  the 
minimum  requirements  that  States  must 
include  in  an  approvable 
implementation  plan.  States  must  adopt 
the  appropriate  major  source  threshold, 
offset  ratio,  significance  level  for 
modifications,  and  provisions  for  PM 
precursors  (such  as  SO2,  NOx.  and 
VOC). 

Wisconsin  has  established  major 
source  thresholds  in  NR  408.02(21)(a). 
offset  ratios  in  NR  408.06(3), 
modification  significance  levels  in  NR 
408.02(32)(a)5,  and  PM  precursor 
provisions  in  NR  408.02(21)(a  &  d),  NR 
408.02(32)(g  &  h),  and  NR  408.03(4)  as 
follows: 


Area 
classi- 
fication 

Major 
source 
thresh- 
old 

Offset 
ratio 

Sig- 

nifi- 

cance 

level 

Pre- 
cursor 
provi- 
sions 

Mod- 
erate. 
Serious  2 

100  tpy 
70  tpy  .. 

1  to  1 
1  tol 

15  tpy 
10  tpy 

yes 
yes 

2  Wisconsin  does  not  have  a  serious  PM 
nonattainment  area. 

6.  Sulfur  Dioxide  Nonattainment  NSR 
Requirements 

The  statutory  permit  requirements  for 
SO2  nonattainment  areas  are  generally 
contained  in  section  173.  and  in  subpart 
5  of  part  D.  These  are  the  minimum 
requirements  that  States  must  include  in 
an  approvable  implementation  plan.  For 
SO2  nonattainment  areas.  States  must 
adopt  the  appropriate  major  source 
threshold,  offset  ratio,  and  significance 
level  for  modifications. 

Wisconsin  has  established  a  major 
source  threshold  of  100  tpy  in  NR 
408.02(21)(a).  an  offset  ratio  of  1  to  1  in 


NR  408.06(3),  and  a  modification 
significance  level  of  40  tpy  in  NR 
408.02(32)(a)3. 

7.  Lead  Nonattainment  NSR 
Requirements 

The  statutory  permit  requirements  for 
lead  nonattaiiunent  areas  are  generally 
contained  in  section  173.  and  in  Subpart 
5  of  part  D.  These  are  the  minimum 
requirements  that  States  must  include  in 
an  approvable  implementation  plan.  For 
lead  nonattainment  areas.  States  must 
adopt  the  appropriate  major  source 
threshold,  offset  ratio,  and  significance 
level  for  modifications. 

Wisconsin  has  established  a  major 
source  threshold  of  100  tpy  NR  in 
408.02(21)(a).  an  offset  ratio  of  1  to  1  in 
NR  408.06(3),  and  a  modification 
significance  level  of  0.6  tpy  in  NR 
408.02(32)(a)6. 

After  consideration  of  the  material 
submitted  by  the  State  of  Wisconsin, 
USEPA  has  determined  that  the 
Wisconsin  New  Source  Review  rules 
revision  satisfy  the  requirements  for 
nonattairunent  new  source  review  SIPs 
and  permitting. 

in.  The  Wisconsin  Operating  Permit 
Program 

For  many  years,  Wisconsin  has  been 
issuing  permits  for  major  new  sources 
and  for  major  modifications  of  existing 
sources.  Throughout  this  time. 
Wisconsin  has  also  been  issuing  permits 
establishing  limitations  on  the  potential 
to  emit  firom  new  sources  so  as  to  avoid 
major  source  permitting  requirements. 
This  latter  type  of  permitting  has  been 
the  subject  of  various  guidance  from  the 
USEPA,  including  the  memoranda 
entitled  "Guidance  on  Limiting 
Potential  to  Emit  in  New  Source 
Permitting"  dated  June  13. 1989. 
"Limitation  of  Potential  to  Emit  with 
Respect  to  Title  V  Applicability 
Thresholds"  dated  September  18. 1992. 
and  "Approaches  to  Creating  Federally- 
'  Enforceable  Emissions  Limits"  dated 
November  3. 1993. 

The  advent  of  operating  permits 
pursuant  to  Title  V  of  the  ACT 
Amendments  of  1990  has  created 
interest  in  mechanisms  for  limiting 
sources'  potential  to  emit,  thereby 
allowing  the  sources  to  avoid  being 
defined  as  "major"  with  respect  to  the 
Federal  operating  permits  programs.  A 
key  mechanism  for  such  limitations  is 
the  use  of  FESOPs.  USEPA  has  issued 
guidance  on  FESOPs  in  the  Federal 
Register  of  June  28, 19«9  (54  FR  27274). 
Since  operating  permits  are  issued 
pursuant  to  a  program  approved  by 
USEPA.  these  permits  will  also  be 
enforceable  by  citizens  pursuant  to 
section  304  of  the  ACT. 


On  January  14. 1994.  WDNR 
submitted  the  regulations,  statutory 
changes,  and  administrative  frameworit 
for  the  Operation  Permits  rule,  NR  407. 
as  a  revision  to  its  permit  SIP.  This  SIP 
revision  submittal  is  needed  in  order  to 
make  conditions  in  construction  and 
operating  permits  federally  enforceable 
and  to  create  synthetic  minor  sources. 
USEPA  is  approving  this  program  as 
meeting  the  five  criteria  articulated  in 
the  June  28. 1989  Federal  Register 
notice  for  State  operating  permit 
programs  to  establish  federally 
enforceable  limits  on  potential  to  emit 

First  Criterion 

"The  state  operating  permit  program 
(i.e.,  the  regulations  or  other 
administrative  framework  describing 
how  such  permits  are  issued)  is 
submitted  and  approved  by  USEPA  into 
the  SIP." 

On  January  14, 1994.  WDNR 
submitted  the  regulations  and 
administrative  framework  for  the 
Operation  Permits  rule,  NR  407.  as  a 
revision  to  its  permit  SIP.  USEPA's 
approval  of  this  section  provides  legal 
support  for  the  operating  permit 
program  and  satisfies  the  first  criterion. 

Second  Criterion 

"The  SIP  imposes  a  legal  obligation 
that  operating  permit  holders  adhere  to 
the  terms  and  limitations  of  such 
permits  (or  subsequent  revisions  of  the 
permit  made  in  accordance  vdth  the 
approved  operating  permit  program) 
and  provides  that  permits  which  do  not 
conform  to  the  operating  permit 
program  requirements  and  the 
requirements  of  USEPA's  underljing 
regulations  may  be  deemed  not 
'federally  enforceable'  by  USEPA." 

NR  407.09(l)(0l  states  that.  "Any 
noncompliance  with  the  operation 
permit  constitutes  a  violation  of  the 
statutes  and  is  grounds  for  enforcement 
action;  for  permit  suspension, 
revocation  or  revision;  or.  if  applicable 
under  §  144.3925(6)  Wisconsin  Statues, 
for  denial  of  a  permit  renewal 
application."  "This  satisfies  the  initial 
part  of  the  second  approval  criterion  in 
that  the  operating  permit  holder  is 
considered  in  violation  of  the  code  if  the 
holder  does  not  abide  by  the  permit 
conditions. 

The  latter  part  of  the  second  approval 
criterion  requires  that  the  SIP  have 
pro\isions  which  allow  USEPA  to  deem 
a  permit  not  "federally  enforceable" 
under  certain  conditions.  NR 
400.02(39m)  defines  "federally 
enforceable"  as  '*all  Limitations  and 
conditions  which  are  enforceable  by  the 
Administrator  of  the  U.S. 
Environmental  Protection  Agency. 


*  •  *  and  requirements  in  operating 
permits  issued  pursuant  to  NR  407  and 
title  V  of  the  Federal  clean  air  act  which 
are  designated  as  federally  enforceable." 
Under  NR  407.09(3).  all  terms  and 
conditions  in  an  operation  permit, 
including  any  provisions  designed  to 
limit  a  stationary  sources  potential  to 
emit,  are  enforceable  by  the 
Administrator  under  section  113(a)  of 
the  ACT.  In  approving  the  State 
operating  permit,  USEPA  is  determining 
that  Wisconsin's  program  allows  USEPA 
to  deem  an  operating  permit  not 
"federally  enforceable"  for  purposes  of 
limiting  potential  to  emit  and  to  offset 
creditability.  Such  a  determination  will 
(1)  be  done  according  to  appropriate 
procedures,  and  (2)  be  based  up>on  the 
permit,  permit  approval  procedures  or 
permit  requirements  which  do  not 
conform  with  the  operating  permit 
program  requirements  and  the 
requirements  of  USEPA's  underlying 
regulations.  Based  on  this  interpretation 
of  Wisconsin's  program,  USEPA  finds 
that  the  second  criterion  for  approving 
an  operating  permit  program  has  been 
met  by  the  State. 

Third  Criterion 

"The  State  operating  permit  program 
requires  that  all  emissions,  limitations, 
controls  and  other  requirements 
imposed  by  such  permits,  will  be  at 
least  as  stringent  as  any  other  applicable 
limitation  or  requirement  contained  in 
the  SIP  or  enforceable  under  the  SIP, 
and  that  the  program  may  not  issue 
permits  that  waive,  or  make  less 
stringent,  any  limitation  or  requirement 
contained  in  or  issued  pursuant  to  the 
SIP.  or  that  are  otherwise  'federally 
enforceable'  (e.g.,  standards  established 
under  sections  111  and  112  of  the  ,^ct)." 

Under  NR  407.09(3)(b),  the 
department  shall  specifically  designate 
as  not  federally  enforceable  under  the 
Act  any  terms  and  conditions  included 
in  the  permit  that  are  not  required  under 
the  Act,  under  the  Act's  applicable 
requirements  or  under  the  SIP.  This 
provision  requires  that  State  permits 
comply  with  the  provisions  of  the  ACT 
and  Federal  regulations  adopted 
pursuant  to  the  ACT.  Based  on  these 
provisions,  USEPA  has  determined  that 
the  State  authority  to  grant  j>ermits  is 
properly  restrained  by  the  terms  of  the 
SIP,  as  required  by  the  third  criterion. 

Fourth  Criterion 

"The  limitations,  controls,  and 
requirements  in  the  operating  permits 
are  permanent,  quantifiable  and 
otherwise  enforceable  as  a  practical 
matter." 

USEPA  has  reviewed  the  Wisconsin 
operating  permit  program  and  is 
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are  issued  subject  to 
pation."  This  means  that 
.  as  a  part  of  its  program. 
IfSEPA  and  the  public  with 
of  the  proposed  issuance 
.  and  to  provide  USEPA. 
jasis,  with  a  copy  of  each 
draft)  and  final  permit 
be  federally  enforceable, 
s  rules  governing  public 
in  the  air  permit  program 
in  nonattainment 
in  NR  407.07  and 
of  the  91-92 
J  Itatutes.  These  rules  provide 
fication  prior  to  permit 
cui  opportunity  for  public 
e  pubic  comment 
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I  ling  operating  permits. 
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IIP  programs  to  control 
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ci  iteria  pollutants  (i.e.,  VOCs 
have  the  incidental  effect  of 


limiting  certain  HAPs  Hstod  pursuant  to 
section  112(b).  This  situation  would 
occur  when  a  pollutant  classified  as  a 
HAP  is  also  classified  as  a  criteria 
pollutant.' 

USEPA  has  determined  that  the  five 
approval  criteria  for  approving  FESOP 
programs  into  the  SIP.  as  specified  in 
the  June  28.  1989  Federal  Register 
document  and  discussed  above,  are  also 
appropriate  for  evaluating  and 
approving  the  programs  under  Section 
112(1).  The  June  28,  1989  document  did 
not  address  HAPs  because  it  was  written 
prior  to  the  1990  amendments  to  section 
112  and  not  because  it  established 
requirements  unique  to  criteria 
pollutants.  Hence,  the  five  criteria  are 
applicable  to  FESOP  approvals  under 
section  112(1). 

In  addition  to  meeting  the  criteria  in 
the  June  28,  1989  document,  a  FESOP 
program  must  meet  the  statutory  criteria 
for  approval  under  section  112(1)(5). 
section  112(1)  allows  USgPA  to  approve 
a  program  only  if  it  (1)  contains 
adequate  authority  to  assure  compliance 
with  any  Section  112  standards  or 
requirements,  (2)  provides  for  adequate 
resources,  (3)  provides  for  an 
expeditious  schedule  for  assuring 
compliance  with  section  112 
requirements,  and  (4)  is  otherwise  likely 
to  satisfy  the  objectives  of  the  Act. 

USEPA  plans  to  codify  the  approval 
criteria  for  programs  limiting  potential 
to  emit  HAPs  in  subpart  E  of  part  63,  the 
regulations  promulgated  to  implement 
section  112(1)  of  the  Act.  USEPA 
currently  anticipates  that  these  criteria, 
as  they  apply  to  FESOP  programs,  will 
mirror  those  set  forth  in  the  June  28, 
1989  document,  with  the  addition  that 
the  State's  authority  must  e.xtend  to 
HAPs  in  addition  to  pollutants  such  as 
VOCs  and  PM.  USEPA  currently 
anticipates  that  FESOP  programs  that 
are  approved  pursuant  to  section  112(1) 
prior  to  the  subpart  E  revisions  will 
have  had  to  meet  these  criteria,  and 
hence,  will  not  be  subject  to  any  fiirther 
approval  action. 

Regarding  the  statutory  criteria  under 
section  112(1).  USEPA  believes  that 
Wisconsin's  FESOP  program  contains 
authority  to  assure  compliance  with 
section  112  requirements  because  the 
third  criterion  of  the  June  28.  1989 
document  is  met,  since  the  program 
does  not  provide  for  waiving  any 
section  112  requirement.  Sources  would 
still  be  required  to  meet  section  112 
requirements  applicable  to  nonmajor 
sources.  Regarding  adequate  resources. 


'The  USEP.\  intends  to  issue  guidance 
addressing  the  technical  aspects  of  how  these 
criteria  pollutant  limits  may  be  recognized  for 
purposes  of  limiting  a  source's  potential  to  emit  of 
HAP  to  below  .section  112  maior  source  levels. 


Wisconsin  has  included  in  its  request 
for  approval  under  section  112(1)  a 
commitment  to  provide  adequate 
resources  to  implement  and  enforce  the 
program  Fees  will  be  collected  from 
FESOP  sources  through  both  the  Title  V 
and  FESOP  process  Sources  applying 
through  the  FESOP  program  will  be 
charged  a  fee  based  upon  actual 
emissions  Because  the  processing  of  a 
FESOP  permit  consumes  considerably 
less  resources  than  the  processing  of  a 
Title  V  permit,  the  State  believes  that 
sufficient  resources  will  be  available  to 
administer  FESOP  permits  for  those 
who  request  and  qualify  USEPA 
believes  this  mechanism  will  be 
sufficient  to  provide  for  adequate 
resources  to  implement  this  program, 
and  will  monitor  the  State's 
implementation  of  the  program  to  assun; 
that  adequate  resources  continue  to  be 
available. 

Wisconsin's  FESOP  program  also 
meets  the  requirement  for  an 
expeditious  schedule  for  assuring 
compliance.  A  source  seeking  a 
voluntary  limit  on  potential  to  emit  is 
probably  doing  so  to  avoid  a  Federal 
requirement  applicable  on  a  particular 
date.  Nothing  in  this  program  would 
allow  a  source  to  avoid  or  delay 
compliance  with  the  Federal 
requirement  if  it  fails  to  obtain  the 
appropriate  federally  enforceable  limit 
by  the  relevant  deadline.  Finally, 
Wisconsin's  FESOP  program  is 
consistent  with  the  objectives  of  the 
section  112  program  since  its  purpose  is 
to  enable  sources  to  obtain  federally 
enforceable  limits  on  potential  to  emit 
to  avoid  major  source  classification 
under  section  112.  USEPA  believes  this 
purpose  is  consistent  with  the  overall 
intent  of  section  112. 

After  consideration  of  the  material 
submitted  by  the  State  of  Wisconsin, 
USEPA  has  determined  that  the 
Wisconsin  Operating  Permit  Program 
satisfies  the  five  criteria  needed  to 
establish  federal  enforceability  of  State 
operating  permits,  published  in  the 
Federal  Register  on  June  28, 1989  (54 
FR  27274),  and  the  four  additional 
criteria  of  section  112(1)  of  the  ACT. 
USEPA  approves  the  incorporation  of 
this  program  into  the  SIP  for  the 
proposes  of  issuing  federally 
enforceable  operating  permits. 
Therefore,  emissions  limitations  and 
other  provisions  contained  in  operating 
permits  issued  by  the  State  in 
accordance  with  the  applicable 
Wisconsin  SIP  provisions,  approved 
herewith,  shall  be  federally  enforceable 
by  USEPA.  and  by  any  person  in  the 
same  manner  as  other  requirements  of 
the  SIP. 


IV.  This  Action 

USEPA  approves  the  plan  revisions 
submitted  on  November  15,  1992, 
January  15.  1993,  July  28,  1993  and 
January  14,  1994,  to  implement  the  new 
source  review  provisions  of  part  D  and 
Operating  Permits  program.  Each  of  the 
program  elements  mentioned  above 
were  properly  addressed.  This  rule  will 
become  effective  on  February  17, 1995. 
However,  if  we  receive  notice  by 
February  17.  1995,  that  someone  wishes 
to  submit  adverse  comments,  then 
USEPA  will  publish:  (1)  A  document 
that  withdraws  the  action,  and  (2)  a 
document  that  begins  a  new  rulemaking 
by  proposing  the  action  and  establishing 
a  comment  period.  USEPA  is  publishing 
this  action  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  conmients. 
However,  in  a  separate  document  in  this 
Federal  Register,  USEPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  February  .17, 
1995,  unless,  witliin  30  days  of  its 
publication,  adverse  or  critical 
comments  are  received. 

If  USEPA  receives  such  comments, 
this  action  will  be  withdrawnn  before  the 
effective  date  by  publishing  a 
subsequent  action  that  will  v«thdraw      ^ 
the  final  action.  All  public  comments      ^ 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule. 
USEPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  February  17,  1995. 

This  action  has  been  classified  as  a 
Table  2  Action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225). 
The  OMB  has  exempted  this  action  from 
review  under  Executive  Order  12866. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  USEPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  Executive  Order  12866,  58  FR 
51735  (October  4,  1993J,  USEPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 


"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  of 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

OMB  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

V.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternately,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
ftumber  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D,  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify'  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory- 
flexibility  aralysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  ACT 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  USEPA,  427  U.S. 
246,  256-66  (1976). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons.  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide.  Volatile 
organic  compounds. 


Dated:  December  16, 1994. 
Valdas  V.  Adamkus. 

Regional  Administrator 

For  the  reasons  set  out  in  the 
preamble,  part  52.  chapter  1.  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— APPRO'v/AL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  YY— Wisconsin 

2.  Section  52.2570  is  amended  by 
adding  paragraphs  (c)  (75)  and  (76)  to 
read  as  follows: 

§  52.2570    Identification  of  plan. 

ft         *         «         *         • 

(c)  *  •  * 

(75)  On  November  15,  1992,  January 
15.  1993,  July  28.  1993,  and  January  14, 
1994  the  State  of  Wisconsin  submitted 
emergency  and  permanent  rules  for 
issuance  of  New  Source  Review  permits 
for  new  and  modified  air  pollution 
sources  in  nonattainment  areas,  as 
required  by  section  182(a)(2)(c)  of  the 
Clean  Air  Act.  The  emergency  rules 
have  now  been  superseded  by  the 
permanent  rules  to  clarify  and  specify 
the  NSR  requirements  that  sources  must 
meet  under  the  Clean  Air  Act.  Also 
submitted  were  portions  of  1991 
Wisconsin  Act  302. 

(i)  Incorporation  by  reference. 

(A)  NR  400— Wisconsin 
Administrative  Code.  Air  Pollution 
Control,  Effective  date  January  1.  1994. 

(B)  NR  406— Wisconsin 
Administrative  Code.  Construction 
Permits,  Effective  date  January  1,  1994. 

(C)  NR  408— Wisconsin 
Administrative  Code,  Nonattainment 
Area  Major  Source  Permits.  Effective 
date  June  1,1993. 

(D)  NR  490— Wisconsin 
Administrative  Code,  Procedures  for 
Noncontested  Case  Public  Hearings. 
Effective  date  January  1, 1994. 

(E)  Section  144.30—91-92  Wisconsin 
Statutes.  Effective  date  May  14,  1992. 

(F)  SecUon  144.391—91-^92 
Wisconsin  Statutes.  Effective  date  May 
14,  1992. 

(G)  Section  144.392— Construction 
permit  application  and  review,  91-92 
Wisconsin  Statutes.  Effective  date  May 
14.  1992. 

(H)  Section  144.393—91-92 
Wisconsin  Statutes.  Effective  date  May 
14.  1992. 

(i)  Section  144.394 — Permit 
conditions.  91-92  Wisconsin  Statutes. 
Effecti\-e  date  Mav  14.  1992. 
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Additional  material. 
Wisconsin's  Emergency  NSR 

Effective  date  November  15. 
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BILLING  CODE  S560-S0-P 


40  CFR  Pa  1 52 

[MN20-2-6751a;  FRL-5135-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  Minnesota 

agency:  Environmental  Protection 

Agency. 

action:  DiJect  final  rule. 


SUMMARY:  h  this  action,  the  United 
States  Environmental  Protection  Agency 
(USEPA)  is  granting  direct  final 
approval  o  proposed  revisions  to 
Minnesota  State  Implementation  Plan 
(SIP)  for  si  Ifur  dioxide  (SO^)  for  the  St. 
Paul  Park  i  rea  of  Air  Quality  Control 
Region  131 .  The  revisions  were 
contained  n  a  formal  submittal  dated 
December  11, 1992,  and  a  formal 
amendmer  t  submitted  on  September  30, 
1994.  USE  'As  action  is  based  upon  a 
revision  re  quest  which  was  submitted 
by  the  Stat  3  to  satisfy  the  requirements 
of  the  Clea  n  Air  Act. 
DATES:  Thi  s  action  will  be  effective 
March  20,  1995,  unless  notice  is 
received  b  !  February  17, 1995,  that 
someone  v  ishes  to  submit  adverse  or 
critical  coi  nments.  If  the  effective  date  is 
delayed,  ti  mely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  address  ed  to:  William  L.  MacDowell, 
Chief,  Reg  jlation  Development  Section. 
Air  Enforcement  Branch  (AE-17J), 
United  StJtes  Environmental  Protection 
Agency,  7  '  West  Jackson  Boulevard, 
Chicago.  I  linois  60604. 


JMI 


Copies  of  the  SIP  revision  request  and 
USEPA's  analysis  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
addresses:  United  States  Environmental 
Protection  Agency,  Region  5,  Air  and 
Radiation  Division.  77  West  Jackson 
Boulevard  (AE-17J),  Chicago,  Illinois 
60604;  and  Office  of  Air  and  Radiation 
(OAR),  Docket  and  Information  Center 
(Air  Docket  6102)  room  M1500,  United 
States  Environmental  Protection 
Agency,  401  M  Street.  SW.,  Washington, 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Robinson,  Air  Enforcement 
Branch,  Regulation  Development 
Section  (AE-17J),  United  States 
Environmental  Protection,  Region  5, 
Chicago,  Illinois  60604,  (312)  353-6713. 

SUPPLEMENTARY  INFORMATION: 

I.  Summary  of  State  Submittal 

On  December  11, 1992,  the  Minnesota 
Pollution  Control  Agency  (MPCA) 
submitted  proposed  revisions  to  its  SIP 
for  SO2  for  the  St.  Paul  Park  area  of  Air 
Quality  Control  Region  131.  The 
submittal  also  contained  technical 
information  to  support  demonstration 
and  maintenance  of  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  SO2.  On  September  2, 
1994  (59  FR  45653)  the  USEPA 
proposed  to  disapprove  the  MPCA       -%^ 
submittal  based  on  several 
enforceability  and  attainment 
demonstration  issues.  However,  that 
notice  also  stated  that  if  the  MPCA 
adequately  addressed  the  concerns 
before  the  end  of  the  30-day  comment 
period,  and  if  no  other  substantive, 
adverse  comments  were  received, 
USEPA  would  proceed  with  a  direct 
final  approval.  On  September  30,  1994, 
the  MPCA  submitted  a  revised  proposed 
SIP,  along  with  technical  information, 
addressing  the  issues  raised  in  the 
proposed  disapproval.  The  notice  of 
proposed  rulemaking  (59  FR  45653) 
contained  a  comprehensive  discussion 
of  the  history  of  the  submittal,  the 
attainment  demonstration,  the 
requirements  of  section  172  of  the  CAA, 
42  U.S.C.  7502,  and  the  issues  identified 
by  USEPA  concerning  enforceability 
and  attainment  demonstration  aspects  of 
the  submittal.  This  notice  of  direct  final 
rulemaking  will  summarize  the  major 
items  of  the  submittal  as  well  as  provide 
information  as  to  how  the  September  30, 
1994,  MPCA  submittal  addressed  the 
issues  identified  in  the  proposed 
rulemaking. 

Background 

The  USEPA  published  the  designation 
of  AQCR  131  as  a  primary 


nonattainment  area  for  SO2  on  March  3. 
1978  (43  FR  8692).  The  MPCA 
submitted  a  final  SO2  plan  on  August  4. 
1980.  The  USEPA  published  its  final 
rule  approving  and  promulgating  the 
Minnesota  Part  D  SIP  for  SO2  for  AQCR 
131  on  April  8, 1981  (46  FR  20997). 
AQCR  131,  however,  has  not  been 
redesignated  to  attainment.  The 
promulgation  of  the  Stack  Height  Rule 
on  July  8, 1985,  required  the  MPCA  to 
review  existing  emission  limitations  to 
determine  if  any  sources  were  affected 
by  the  new  Rule.  The  MPCA  determined 
that  Ashland  Petroleum  Company, 
located  in  the  St.  Paul  Park  area  of 
AQCR  131.  would  require  additional 
permit  revisions  due  to  modeled 
violations  using  the  reduced  creditable 
stack  heights. 

In  response  to  the  modeled  violations, 
the  MPCA  submitted  a  proposed  SIP 
revision  for  SO2  for  the  St.  Paul  Park 
area  on  December  11, 1992.  The 
submittal  included  an  administrative 
order  for  the  Ashland  Petroleum 
Company-St.  Paul  Park  Refinery,  in 
addition  to  dispersion  modeling  and 
technical  support  intended  to  show  that 
the  limits  are  sufficient  to  attain  and 
maintain  the  NAAQS  for  SO2.  A 
subsequent  revision,  containing  an 
amended  administrative  order  for 
Ashland  Petroleum  Company  and 
additional  technical  support,  was 
submitted  on  September  30, 1994. 

II.  Submittal  Review  Summary 

This  section  will  provide  a  summary 
of  USEPA's  review  of  the  attainment 
demonstration  and  administrative  order 
for  Ashland  Petroleum  Company.  A 
more  detailed  description  is  contained 
in  the  notice  of  proposed  rulemaking 
(59  FR  45653)  and  in  the  technical 
support  document  associated  with  this 
action. 

Modeling  Methodology 

Section  172(c)(6)  of  the  Clean  Air  Act 
requires  that  plan  revisions  include 
enforceable  emission  limitations  and 
other  control  measures,  means  or 
techniques,  necessary  to  provide  for 
attainment  of  the  applicable  NAAQS. 
The  State  submittal  demonstrated 
attainment  through  the  use  of  air 
dispersion  modeling.  The  primary 
guidance  for  such  demonstrations  is  the 
"Guideline  on  Air  Quahty  Models 
(Revised)"  (1986).  Supplement  A  (1987), 
and  Supplement  B  (1993),  which 
specifies  the  criteria  for  selection  of 
dispersion  models  and  for  estimation  of 
emissions  and  other  model  inputs.  In 
accordance  with  that  guidance,  the 
dispersion  modeling  conducted  for  the 
adininistrative  order  in  the  submittal 
was  performed  using  the  Industrial 


Source  Complex  Short-term  (ISCST) 
model  (version  90346)  for  calculation  of 
the  3-houri  24-hour,  and  annual  average 
concentrations.  The  model  used  the 
regulatory  default  option,  urban  mode  3 
(McElroy-Pooler)  dispersion 
coefficients,  one  year  of  on-site 
meteorological  surface  data  with  upper 
air  data  fi-om  St.  Cloud,  Miimesota.  and 
receptors  spaced  at  100  meter  intervals 
at  areas  of  maximum  predicted  impact. 
The  emissions  used  in  the  modeling 
were  based  on  the  maximiun  emissions 
allowed  at  each  soim:e.  The  modeled 
concentrations,  plus  monitored 
background  concentrations,  showed 
attainment  with  the  3-hour,  24-hour, 
and  annual  NAAQS. 

Issue  Resolution 

As  stated  previously,  several  issues 
were  identified  in  the  original  December 
1992  submittal.  The  issues  were 
detailed  in  the  September  2, 1994. 
notice  of  proposed  disapproval.  The 
issues  and  how  they  were  addressed  in 
the  amended  submittal  sent  to  USEPA 
on  September  30. 1994,  are  discussed 
below. 

(1)  The  definition  of  24-hour  average 
was  incorrect.  It  has  been  revised  to 
correctly  define  the  24-hour  average  as 
the  quantity  of  pollutant  emitted  during 
any  24  consecutive  hours  divided  by  24. 

(2)  There  was  a  discrepency  between 
the  modeling  demonstration  and  the 
administrative  order  as  to  the  number  of 
allowable  hours  during  which  the 
Company  is  allowed  to  conduct 
decoking  operations.  The  number  of 
allowable  decoking  hours  in  the 
administrative  order  was  changed  to 
reflect  what  was  used  in  the  modeled 
attainment  demonstration. 

(3)  The  limit  on  hydrogen  sulfide  in 
the  refinery  gas  of  162  parts  per  million, 
as  written  in  the  original  administrative 
order,  did  not  apply  during  periods  of 
startup,  shutdown,  breakdown, 
maintenance  and  repair  of  the  fuel  gas 
amine  system.  SRUl,  SRU2.  the  tailgas 
recovery  unit  (SCOT),  the  heavy 
distillate  hydrotreater,  and  significant 
decreases  in  hydrogen  production.  An 
USEPA  concern  was  that  allowing  these 
exemptions  may  jeopardize  the  SO2 
standards  since  these  scenarios  were  not 
included  in  the  attainment 
demonstration.  The  amended 
administrative  order  removes  all  of  the 
exemptions  except  for  regularly 
scheduled  maintenance  and  repair  of 
the  tailgas  recovery  unit  and  the  amine 
regenerating  unit.  Air  dispersion 
modeling,  following  the  modeling 
guidance,  was  conducted  to 
demonstrate  that  the  SO2  NAAQS  are 
not  violated  during  these  periods.  This 
information  was  submitted  with  the 


amended  order  that  included  revised 
emission  limits  and  recordkeeping 
requirements  which  are  effective  during 
these  scheduled  maintenance  and  repair 
periods. 

(4)  A  provision  in  the  original 
administrative  order  stated  that  no 
facility  be  allowed  to  operate  if  it 
experienced  an  unreasonable 
breakdown  freqency  of  control 
equipment.  This  provision  was 
determined  to  be  unenforceable  and  was 
removed. 

(5)  The  original  administrative  order' 
stated  that  to  the  extent  that  additional 
requirements  were  imposed  upon  the 
Company,  the  Company  shall  comply 
with  the  more  stringent  requirements. 
This  presented  an  enforceability  issue 
and  the  language  was  revised  to  read 
that  the  Company  shall  also  comply 
with  the  additional  requirements. 

(6)  An  issue  was  raised  regarding  air 
quality  impacts  when  the  tailgas  unit  is 
bypassed.  This  issue  was  addressed 
through  the  dispersion  modeling 
conducted  for  the  scheduled 
maintenance  scenarios  discussed  above. 
The  modeling  indicated  that  when  the 
tailgas  unit  is  being  bypassed,  the 
standards  are  not  violated. 
Recordkeeping  requirements  remain  in 
effect  during  these  bypass  periods  and 
emissions  are  monitored  by  continuous 
emission  monitors. 

(7)  The  amended  administrative  order 
revised  a  section  title  to  apply  to 
sources  not  subject  to  New  Source 
Performance  Standards.  Additionally, 
the  amended  administrative  order 
revised  testing  language  to  sfate  that 
testing  capacity  may  be  specified  by 
USEPA  as  well  as  by  the  MPCA. 

Section  1 72  Requirements 

Air  Quality  Control  Region  131  is 
designated  as  a  nonattainment  area  for 
the  primary  NAAQS  for  sulfur  dioxide. 
Sulfur  dioxide  nonattainment  areas 
must  meet  the  requirements  of  Subpart 
I  of  Part  D  of  Subchapter  I  of  the  Clean 
Air  Act,  particularly  section  172(c). 
Guidance  on  the  requirements  of  section 
172  is  given  in  the  General  Preamble  for 
the  Implementation  of  Title  I  of  the 
Clean  Air  Act  Amendments  of  1990  at 
57  FR  13498  (April  16. 1992).  The 
USEPA  has  determined  that  the  State 
submittal  meets  the  applicable 
requirements  of  section  172.  A  detailed 
justification  of  this  determination  is 
provided  in  the  September  2, 1994. 
notice  of  proposed  rulemaking.  59  FR 
45653. 

Public  Comments 

A  public  comment  period  was 
associated  with  the  notice  of  proposed 


rulemaking.  No  comments  were 
received. 

III.  Rulemaking  Action 

This  action  has  evaluated  the 
approvability  of  the  Minnesota  SO2  SIP 
revision  submittal  for  the  St.  Paul  Park 
area  of  Air  Quality  Control  Region  131. 
It  has  been  determined  that  the 
submittal  meets  the  applicable 
requirements  of  the  Clean  Air  Act. 
Therefore,  USEPA  is  granting  direct 
final  approval. 

Because  USEPA  considers  this  action 
noncontroversial  and  routine,  we  are 
approving  it  through  direct  final 
rulemaking.  The  action  will  become 
effective  on  March  20, 1995.  unless 
notice  is  received  by  February  17,  1995, 
that  someone  wishes  to  submit  adverse 
or  critical  comments.  If  the  effective 
date  is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  USEPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory'  and 
regulator)'  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4,  1993 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

Under  the  Regulatorv  Flexibility  Act, 
5  U.S.C.  600  et  seq..  USEPA  must' 
prepare  a  regulator)'  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

State  Implementation  Plan  approvals 
under  section  110  and  subchapter  I,  Part 
D  of  the  Clean  Air  Act  do  not  create  any 
new  requirements,  but  simply  approve' 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act. 
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preparation  of  a  regulatory  flexibility 
analysis  woulq  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  State  action.  The 
Clean  Air  Act  forbids  USEPA  to  base  its 
actions  concerning  SIPS  on  such 
grounds.  Unior  Electric  Co.  v.  USEPA. 
427  U.S.  246,  256-66  (S.Ct.  1976);  42 
U.S.C.  7410(a)l2). 

Under  Sectiin  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  mu  rt  be  filed  in  the  United 
States  Court  ol  Appeals  for  the 
appropriate  ciicuit  by  March  20,  1995. 
Filing  a  petition  for  reconsideration  by 
the  AdministTi  itor  of  this  final  rule  does 
not  affect  the  i  nality  of  this  rule  for  the 
purposes  of  jui  licial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  re\iew  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  a<  tion.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiec^  in  40  CFR  Part  52 

Environmer^al  protection.  Air 
pollution  cont^l.  Incorporation  by 
reference,  Repiorting  and  recordkeeping 
requirements,  iSulfur  oxides. 

Note. — Incoraoration  by  reference  of  the 
State  Implemenlation  Plan  for  the  State  of 
Minnesota  was  ipproved  by  the  Director  of 
the  Federal  Register  on  July  1.  1982. 

Dated;  Dccen*er  16. 1994. 
Valdas  V.  Adan  ikus, 
Regional  Admit  istrator. 

Title  40  of  t  le  Code  of  Federal 
Regulations,  diapter  I,  part  52,  is 
amended  as  fc  Hows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  rpad  as  follows: 


Authority:  4 

2.  Section 
adding 
follows: 


U.S.C.  7401-7671q. 

5|2.1220  is  amended  by 
paragi  aph  (c)(38)  to  read  as 


§  52.1220    lde(  itification  of  plan. 


(c)*  ' 

(38)  On  De<  ember 
September  3C 
Minnesota  su  imi 
State  Implem  mtation 
sulfur  dioxi 
of  AirQualit] 
131. 

(i)  Incorporation 

(A)  For  Ashland 
located  in  St 

(1)  An  adninistrative 
effective  December 
December  22 


UMI 


22,  1992  and 
1994,  the  State  of 
itted  revisions  to  its 
Plans  (SIPs)  for 
for  the  St.  Paul  Park  area 
Control  Region  (AQCR) 


(2)  Amendment  One  to  the 
administrative  order,  dated  and  effective 
September  30. 1994.  submitted 
September  30, 1994. 

(ii)  Additional  material. 

(A)  A  letter  from  Charles  Williams  to 
Valdas  Adamkus  dated  December  22. 
1992,  with  enclosures  providing 
technical  support  (e.g.,  computer 
modeling)  for  the  revision  to  the 
administrative  order  for  Ashland 
Petroleum  Company. 

(B)  A  letter  from  Charles  Williams  to 
Valdas  Adamkus  dated  September  30, 
1994.  with  enclosures,  submitting 
Amendment  One  to  the  administrative 
order  for  Ashland  Petroleum  Company. 
*        •        •        *        • 

|FR  Doc.  95-1083  Filed  1-17-95;  8:45  ami 
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by  reference. 

Petroleum  Company, 
Paul  Park,  Minnesota: 

order,  dated  and 

15. 1992,  submitted 
1992. 


40  CFR  Part  180 

(PP  2E4057/R2099;  FRL-4929-«I 

RIN  207O-AB78 

Pesticide  Tolerance  for  Giufosinate 
Ammonium 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  This  document  establishes  a 
time-limited  tolerance  for  combined 
residues  of  the  herbicide  giufosinate 
ammonium,  monoammonium  2-amino- 
4-(hydroxymethylphosphinYl)butanoate, 
and  its  metabolite,  3- 
methylphosphinicopropionic  acid 
expressed  as  2-amino-4- 
(hvdroxymethylphosphinyl)butanoic 
acid  equivalents,  in  or  on  the  imported 
raw  agricultural  commodity  bananas  at 
0.3  part  per  million.  (Not  more  than  0.2 
ppm  shall  be  present  in  the  pulp  after 
the  peel  is  removed.)  Hoechst  Celanese 
Corp.  (now  AgrEVO  Corp.)  petitioned 
for  this  regulation  to  establish  a 
maximum  permissible  level  for 
combined  residues  of  the  herbicide. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  January  18,  1995. 
ADDRESSES:  Written  objections, 
identified  bv  the  document  control 
number,  (PP  2E4057/R2099],  may  be 
submitted  to:  Hearing  Clerk  (1900), 
Environmental  Protection  Agency,  Rm. 
M3708,  401  M  St.,  SVV.,  Washington,  DC 
20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
document  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 


Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  requests 
to:  Rm.  1132.  CM  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees).  P.O.  Box  360277M. 
Pittsburgh,  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joanne  I.  Miller,  Product  Manager 
(PM)  23,  Registration  Division  (7505C), 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  237,  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202.  (703)  305- 
7830. 

SUPPLEMENTARY  MFORMATION:  In  the 
Federal  Register  of  November  14.  1994 
(59  PR  56452),  EPA  issued  a  proposed 
rule  that  gave  notice  that  the  AgrEVO 
Corp..  Little  Falls  Center  One.  2711 
Centerville  Rd..  Wilmington,  DE  19808, 
had  submitted  pesticide  petition  (PP) 
2E4057  to  EPA.  The  petition  requested 
that  the  Administrator,  pursuant  to 
section  408(e)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(e),  etablish  a  tolerance  for 
combined  residues  of  the  herbicide 
giufosinate  ammonium 
(monoammonium  2-amino-4- 
(hydroxymethylphosphinyl)  butanoate) 
and  its  m^bolite.  3- 
methylphosphinicopropionic  acid,  in  or 
on  the  imported  raw  agricultural 
commodity  bananas  at  0.2  ppm.  The 
petition  was  subsequently  amended  to 
raise  the  tolerance  level  to  0.3  ppm. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  on  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  time-limited 
tolerance  will  protect  the  public  health. 
Therefore,  the  time-limited  tolerance  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 


regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32).' 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4,  1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 


statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  ISO 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  January  5, 1995. 

Steven  L.  Johnson, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.473,  by  revising  paragraph 
(b).  to  read  as  follows: 

§  180.473  Giufosinate  ammonium; 
tolerances  for  residues. 


(b)(1)  A  tolerance,  to  expire  on 
January  18.  2000.  is  established  as 
follows  for  combined  residues  of 
giufosinate  ammonium 
(monoammonium  2-amino-4- 
(hydroxymethylphosphinyl)  butanoate) 
and  its  metabolite  3- 
methylphosphinicopropionic  acid, 
expressed  as  2-amino-4- 
(hydroxymethylphosphinyl)butanoic 
acid  equivalents. 


Commodity 

Parts  per  million 

Bananas  

0.3  (Not  more  than  0.2  ppm 
shall  be  present  in  the 
pulp  after  peel  Is  re- 
moved). 

(2)  There  are  no  U.S.  registrations  as 
of  August  24.  1994.  for  bananas. 

|FR  Doc.  95-933  Filed  1-17-95:  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-37 
[FPMR  Amendment  G-109] 
RIN  3090-AF43 

Government  Aviation  Administration 
and  Coordination 

AGENCY:  Federal  Supply  Service.  GSA. 
ACTION:  Final  rule. 


SUMMARY:  This  regulation  updates 
policies  and  procedures  concerning  the 
documentation,  approval,  and  use  of 
Government  aircraft.  Specifically,  the 
rule  places  definitions  in  a  single 
subpart  for  ease  of  reference,  reconciles 
the  standard  aircraft  program  cost 
elements  with  those  contained  in  the 
revised  Office  of  Management  and 
Budget  (OMB)  Circular  A-126  (May  22, 
1992),  updates  subparts  on  cost  recovery 
methods  and  aviation  program  cost 
effectiveness,  and  clarifies  agency 
Federal  Aviation  Management 
Information  System  (FAMIS)  reporting 
requirements.  This  action  is  necessary 
for  compliance  with  the  provisions  of 
OMB  Circular  A-126.  Implementation 
of  this  rule  wall  minimize  the  cost  and 
improve  the  management  and  use  of 
Government  aviation  resources. 

EFFECTIVE  DATE:  Ianuar>'  18.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Godwin.  Aircraft  Management 
Division  (FBA),  Federal  Supply  Ser\'ice. 
General  Services  Administration. 
Washington.  DC  20406  (703-305-6399). 

SUPPLEMENTARY  INFORMATION:  The 
General  Services  Administration  (GSA) 
has  determined  that  this  rule  is  not  a 
significant  rule  for  the  purposes  of 
Executive  Order  12866.  The  OMB 
Circular  A-126  requires  the 
Administrator  of  GSA  to  establish  a 
single  coordinating  office  for  aircraft 
management  to  improve  the 
management  of  Govemment-owTied  and 
operated  aircraft.  The  responsibilities  of 
this  Office  include:  (1)  Coordinating  the 
development  of  effectiveness  measures 
and  standards,  policy,  recommendation, 
and  guidance  for  the  procurement, 
operation,  safety,  and  disposal  of 
civilian  agency  aircraft;  (2)  operating  a 
Government-wide  aircraft  management 
information  system;  (3)  identifying  and 
advising  agencies  and  OMB  of 
opportunities  to  share,  transfer,  or 
dispose  of  underutilized  aircraft;  to 
reduce  excessive  aircraft  operations  and 
maintenance  costs;  and  to  replace 
obsolete  aircraft;  (4)  providing  technical 
assistance  to  agencies  in  establishing 
automated  aircraft  information  and  cost 
accounting  systems  and  in  conducting 
cost  analysis.  (5)  developing  generic 
aircraft  information  system  standards 
and  software;  (6)  reviewing  proposed 
agency  internal  aircraft  policies  for 
compliance  with  OMB  guidance  and 
notifying  OMB  of  any  discrepancies; 
and  (7)  conducting  an  annual  study  of 
the  variable  and  fixed  costs  of  operating 
the  different  categories  of  Government 
aircraft  and  disseminating  the  results  for 
use  in  making  the  cost  comparisons  and 
reporting  the  trip  costs. 
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lexibility  Act 

rule  is  not  required  to  be 
the  Federal  Register  for 

cjomment.  Therefore,  the 
F  lexibility  Act  does  not 


Regulatory 

This  final 
published  ir 
notice  and 
Regulatory 
apply. 

List  of  Sab|4:ts  in  41  CFR  Part  101-37 


Aircraft 
Govemmeni 

For  the 
preamble,  4 
amended  as 


i^ir  transportation.  Aviation, 
property  management, 
reasons  set  out  in  the 
CFR  Fart  101-37  is 
follows: 


PART  101 -J  7-GOVERNMENT 

AVIATION  Administration  and 

COORDINATION 

1.  The  aul  hority  citation  for  Part  101- 
37  continue  >  to  read  as  follows: 


Authority 

Stat.  390;  (40 

Subpart  10 

2.  Subpar  t 
as  follows: 


31  U.S.C.  1344;  Sec.  205(c),  63 
U.S.C.  486(c)). 
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chartered, 
operated  b 
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(if« 
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-37.1— Definitions 
101-37  1  is  revised  to  read 


Definitions. 


-37,  the  following 
ipply: 

date  means  the  date  the 

the  asset. 
value  means  the  value 
redorded  on  agency  property 
and  /or  accounting  records  at  the 
acqi  lisition.  If  the  aircraft  is 
through  an  interagency 
acquisition  value  is  the 
aircraft  net  book  value 
of  returning  the  aircraft  to 
,  mission  ready  condition 
omilnercial  retail  value  of  that 
a  verage  condition.  If  it  is  a 
r  craft  without  a  commercial 
the  acquisition  value  is 
scrap  value  plus  the  cost  of 
aircraft  to  an  airworthy, 
condition. 

means  all  costs  associated 
and  operation  of  an  aircraft 
in§101-37.406(b). 
c  ircraft  means  an  aircraft, 
ircraft  owned  by  the  Armed 

is:  (1)  ov*med  and 
any  executive  agency  or 
theriof,  or  (2)  exclusively  leased, 
•ented,  bailed,  contracted  and 
an  executive  agency. 
ICC i dent  means  an 
associated  with  the 
an  aircraft  which  takes 
betwfeen  the  time  any  person 

aircraft  wdth  the  intention  of 
11  such  persons  have 
,  and  in  which  any  person 
or  serious  injury,  or  in 
lircraft  received  substantial 


tliei 
cdy  I 
C(  >st  1 


USB 


hich  : 


Bailed  aircraft  means  any  aircraft 
borrowed  by  a  department  or  agency 
from  the  Department  of  Defense  (DOD), 
State  or  local  government,  or  other  non- 
Federal  entity. 

Capital  asset  means  any  tangible 
property,  including  durable  goods, 
equipment,  buildings,  facilities, 
installations,  or  land,  which: 

(1)  Is  leased  to  the  Federal 
Government  for  a  term  of  5  or  more 
years;  or 

(2)  In  the  case  of  a  new  asset  with  an 
economic  life  of  less  than  5  years,  is 
leased  to  the  Federal  Government  for  a 
term  of  75  percent  or  more  of  the 
economic  life  of  the  asset;  or 

(3)  Is  built  for  the  express  purpose  of 
being  leased  to  the  Federal  Government; 
or 

(4)  Clearly  has  no  alternative 
commercial  use;  e.g.,  special-purpose 
Government  installation. 

Charter  aircraft  means  a  one  time 
procurement  for  aviation  resources  and 
associated  services. 

CjVj7  aircraft  means  any  aircraft  other 
than  a  public  aircraft. 

Contract  aircraft  means  aircraft 
procured  for  an  agency's  exclusive  use 
for  a  specified  period  of  time  in 
accordance  with  the  requirements  of  the 
Federal  Acquisition  Regulation  (FAR) 
48  CFR  Chapter  1  or  other  applicable 
procurement  regulations. 

Deep  cover  aircraft  means  an  agency 
aircraft  that  is  utilized  to  gather 
information  for  law  enforcement 
purposes.  This  aircraft  does  not  display 
any  agency  markings.  Although  the 
registration  filed  with  the  Federal 
Aviation  Administration  (FAA)  may 
indicate  ownership  by  persons  other 
than  the  owning  or  using  agency,  actual 
owmership  will  be  maintained  by  the 
owning  Federal  agency. 

Fatal  injury  means  any  injury  which 
results  in  death  within  30  days  of  the 
accident. 

Fixed  costs  means  the  costs  of 
operating  aircraft  that  result  from 
owning  and  supporting  the  aircraft  and 
do  not  vary  according  to  aircraft  usage. 
For  specific  fixed  aircraft  progremi  cost 
information,  see  §  101-37.201(b). 

Forfeited  aircraft  means  an  aircraft 
acquired  by  the  Government  either  by 
summary  process  or  by  order  of  a  court 
of  competent  jurisdiction  pursuant  to 
any  law  of  the  United  States. 

Full  coach  fare  means  a  coach  fare 
available  to  the  general  public  between 
the  day  that  the  travel  was  planned  and 
the  day  the  travel  occurred. 

Government  aircraft  means  any 
aircraft  owned,  leased,  chartered  or 
rented  and  operated  by  an  executive 
agency. 


Head  o/ executive  agency  means  the 
head  of  a  Department,  agency,  bureau, 
or  independent  establishment  in  the 
executive  branch,  including  any  wholly 
owned  Government  corporation,  or  an 
official  designated  in  writing  to  act  on 
his  or  her  behalf. 

Incident  means  an  occurrence  other 
than  an  accident,  associate'd  with  the 
operation  of  an  aircraft,  which  affects  or 
could  affect  the  safety  of  operations. 

Intelligence  agencies  refers  to  the 
following  agencies  or  organizations 
within  the  intelligence  community: 

(1)  Central  IntelUgence  Agency; 

(2)  National  Security  Agency; 

(3)  Defense  Intelligence  Agency; 

(4)  Offices  with  the  Department  of 
Defense  for  the  collection  of  specialized 
national  foreign  intelligence  through 
reconnaissance  programs; 

(5)  The  Bureau  of  Intelligence  and 
Research  of  the  Department  of  State; 

(6)  Intelligence  elements  of  the  Army, 
Navy,  Air  Force,  Marine  Corps.  Federal 
Bureau  of  Investigation,  Drug 
Enforcement  Administration. 
Department  of  the  Treasury,  and 
Department  of  Energy;  and 

(7)  The  staff  elements  of  the  Director 
of  Central  Intelligence. 

Investigator-in-charge  means  the 
investigator  who  organizes,  conducts, 
and  controls  the  field  phase  of  the 
investigation.  This  investigator  shall 
assume  responsibility  for  the 
supervision  and  coordination  of  all 
resources  and  of  the  activities  of  all 
personnel  involved  in  the  on-site 
investigation. 

Lease  purchase  aircraft  means  a 
leased  aircraft  for  which  the 
Government  holds  an  option  to 
purchase. 

Leased  aircraft  means  an  aircraft  that 
the  Government  has  a  contractual  right 
to  use  for  a  specific  period  of  time. 

Loaned  aircraft  means  an  aircraft 
owned  by  a  Department  or  independent 
office  which  is  on  loan  to  a  State, 
cooperator,  or  other  entity. 

Mission  requirements  mean  activities 
that  constitute  the  discharge  of  an 
agency's  official  responsibilities.  Such 
activities  include,  but  are  not  limited  to, 
the  transport  of  troops  and/or 
equipment,  training,  evacuation 
(including  medical  evacuation), 
intelligence  and  counter-narcotics 
activities,  search  and  rescue, 
transportation  of  prisoners,  use  of 
defense  attache-controlled  aircraft, 
aeronautical  research  and  space  and 
science  applications,  and  other  such 
activities.  Mission  requirements  do  not 
include  official  travel  to  give  speeches, 
to  attend  conferences  or  meetings,  or  to 
make  routine  site  visits.  Routine  site 


visits  are  customary  or  regular  travel  to 
a  location  for  official  purposes. 

Net  book  value  means  the  acquisition 
value  plus  the  cost  of  capital 
improvements  minus  accumulated 
depreciation. 

Non-operational  aircraft  means  an 
owned,  leased,  lease  purchased,  or 
bailed  aircraft  that  cannot  be  flown  or 
operated  by  the  owning  or  using  agency 
for  an  extended  period  (6  months  or 
more). 

Official  travel  means  travel  for  the 
purpose  of  mission  requirements, 
required  use  travel,  and  other  travel  for 
the  conduct  of  agency  business. 

Operational  aircraft  means  an  owned, 
leased,  lease  purchased,  or  bailed 
aircraft  that  is  fiown  and  operated  or 
capable  of  being  flown  and  operated  by 
the  owning  or  using  agency. 

Operator  means  any  person  who 
causes  or  authorizes  the  operation  of  an 
aircraft,  such  as  the  owner,  lessee,  or 
bailee  of  an  aircraft. 

Owned  aircraft  means  aircraft 
registered  to  a  Department  or  an 
independent  agency  in  conformity  with 
the  regulations  of  the  Federal  Aviation 
Administration  of  the  Department  of 
Transportation  (14  CFR  Chapter  1,  Part 
47)  or  in  conformity  with  appropriate 
military  regulations. 

Owning  agency  means  any  executive 
agency,  including  any  wholly  owned 
Government  corporation,  having 
accountability  for  owned  aircraft.  This 
term  appjies  when  an  executive  agency 
has  authority  to  take  possession  of, 
assign,  or  reassign  the  aircraft  regardless 
of  which  agency  is  the  using  agency. 

Reasonably  available  means 
commercial  airline  or  aircraft  (including 
charter)  is  able  to  meet  the  traveler's 
departure  and/or  arrival  requirements 
within  a  24-hour  period  (unless  the 
traveler  demonstrates  that  extraordinary 
circumstances  require  a  shorter  period 
of  time). 

Rental  aircraft  means  aviation 
resources  or  services  procured  through 
a  standing  ordering  agreement  which  is 
a  written  instrument  of  understanding, 
negotiated  between  an  agency, 
contracting  activity,  or  contracting  office 
and  contractor  that  contains:  (1)  terms 
and  clauses  applying  to  future  contracts 
(orders)  between  parties  during  its  term, 
(2)  a  description,  as  specific  as 
practicable,  of  supplies  or  services  to  be 
provided,  and  (3)  methods  for  pricing, 
issuing,  and  delivering  future  orders. 

Required  use  means  use  of  a 
Government  aircraft  for  the  travel  of  an 
executive  agency  officer  or  employee  to 
meet  bona  fide  communications  or 
security  requirements  of  the  agency  or 
exceptional  scheduling  requirements. 
An  example  of  a  bona  fide 


communications  requirement  is  having 
to  maintain  continuous  24-hour  secure 
communications  with  the  traveler.  Bona 
fide  security  requirements  include,  but 
are  not  limited  to,  life  threatening 
circumstances.  Exceptional  scheduling 
requirements  include  emergencies  and 
other  operational  considerations  which 
make  commercial  transportation 
unacceptable. 

Residual  value  means  the  estimated 
value  of  an  asset  at  the  conclusion  of  its 
useful  fife,  net  of  disposal  costs.  It  is  the 
dollar  value  below  which  the  asset  will 
not  be  depreciated.  Residual  value  is 
established  at  the  time  of  acquisition. 

Seized  aircraft  means  an  aircraft  that 
has  been  confiscated  by  the  Federal 
Government  either  by  summary  process 
or  by  order  of  a  court  of  competent 
jurisdiction  pursuant  to  any  law  of  the 
United  States  and  whose  care  and 
custody  will  be  the  responsibility  of  the 
Federal  Government  until  final 
ownership  is  determined  by  judicial 
process. 

Senior  executive  branch  official 
means  civilian  officials  appointed  by 
the  President  with  the  advice  and 
consent  of  the  Senate  and  civilian 
employees  of  the  Executive  Office  of  the 
President  (EOP). 

Senior  Federal  official  means  a 
person: 

(1)  Employed  at  a  rate  of  pay  specified 
in.  or  fixed  according  to.  subchapter  II 
of  chapter  53  of  title  5  of  the  United 
States  Code; 

(2)  Employed  in  a  position  in  an 
executive  agency,  including  any 
independent  agency,  at  a  rate  of  pay 
payable  for  level  I  of  the  Executive 
Schedule  or  employed  in  the  Executive 
Office  of  the  President  at  a  rate  of  pay 
payable  for  level  II  of  the  Executive 
Schedule; 

(3)  Employed  in  an  executive  agency 
position  thai  is  not  referred  to  in 
paragraph  (1)  of  this  definition,  (other 
than  a  position  that  is  subject  to  pay 
adjustment  under  37  U.S.C.  1009)  and 
for  which  the  basic  rate  of  pay, 
exclusive  of  any  locality-based  pay 
adjustment  under  5  U.S.C.  5304  (or  any 
comparable  adjustment  pursuant  to 
interim  authority  of  the  President),  is 
equal  to  or  greater  than  the  rate  of  the 
basic  pay  payable  for  the  Senior 
Executive  Service  under  5  U.S.C.  5382; 
or 

(4)  Appointed  by  the  President  to  a 
position  under  3  U.S.C.  105(a)(2)  (A). 
(B),  or  (C)  or  by  the  Vice  President  to  a 
position  under  3  U.S.C.  106(a)(1)  (A), 
(B),  or  (C).  Generally,  a  senior  Federal 
official  is  employed  by  the  White  House 
or  an  executive  agency,  including  an 
independent  agency,  at  a  rate  of  pay 
equal  to  or  greater  than  the  minimum 


rate  of  basic  pay  for  the  Senior 
Executive  Service.  The  term  senior 
Federal  official  does  not  include  an 
active  duty  military  officer. 

Serious  injury  means  any  injury 
which:  Requires  hospitalization  for 
more  than  48  hours,  commencing 
within  7  days  from  the  date  the  injury 
was  received:  results  in  a  fracture  of  any 
bone  (except  simple  fractures  of  fingers, 
toes,  or  nose);  causes  severe 
hemorrhages,  nerve,  muscle,  or  tendon 
damage;  involves  any  internal  organ;  or 
involves  second-  or  third-degree  burns, 
or  any  bums  affecting  more  than  5 
percent  of  the  body  surface. 

Space  available  means  travel  using 
aircraft  capacity,  that  is  already 
scheduled  for  use  for  an  official 
purpose,  that  would  otherwise  be 
unutilized.  For  the  purposes  of  this  part, 
space  available  travel  is  travel  other 
than  for  the  conduct  of  agency  business. 

Substantial  damage  means  damage  or 
failure  which  adversely  affects  the 
structural  strength,  performance,  or 
night  charactersistics  of  the  aircraft,  and 
which  would  normally  require  major 
repair  or  replacement  of  the  affected 
component.  Engine  failure  or  damage 
limited  to  an  engine  if  only  one  engine 
fails  or  is  damaged,  bent  fairings  or 
cowling,  dented  skin,  small  puncture 
holes  in  the  skin  or  fabric,  ground 
damage  to  rotor  or  propeller  blades,  and 
damage  to  landing  gear,  wheels,  tires, 
flaps,  engine  accessories,  brakes  or  wing 
tips  are  not  considered  "substantial 
damage." 

Support  service  agreement  means  a 
preestablished  agreement  with  a 
commercial  vendor  for  specific  aviation 
services. 

Undercover  aircraft  means  an  owned, 
leased,  lease  purchased,  or  bailed 
aircraft  that  is  utilized  to  gather 
information  for  law  enforcement 
purposes.  An  undercover  aircraft  does 
not  display  agency  markings  but  is 
registered  with  the  FAA  to  the  owning 
agency. 

Useful  life  means  the  ser\'ice  life,  in 
years,  of  the  aircraft  as  estimated  by  the 
manufacturer  or  evidenced  by  historical 
performance.  The  useful  life  is 
established  at  the  time  of  acquisition. 

Using  agency  means  an  executive 
agency  using  aircraft  for  which  it  does 
not  maintain  ownership.  This  term 
applies  when  an  agency  obtains  aircraft 
from  any  other  executive  agency  on  a 
temporary  basis. 

Variable  costs  means  the  costs  of 
operating  aircraft  that  vary  depending 
on  how  much  the  aircraft  are  used.  For 
specific  variable  aircraft  program  cost 
information  see  §  101-37. 201(a). 
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costs.  The  variable  costs 
aircraft  are  those  costs  that 
^ing  on  how  much  the 
used.  The  specific  variable 
include: 
i.  The  crew  costs  which 
to  aircraft  usage  consist 

particularly 
of  subsistence  (i.e.,  per 
I  liscellaneous  expenses), 
c  larges,  and  wages  of  crew 
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e.>  penses. 


ance  costs.  Unscheduled 
and  maintenance 
on  the  basis  of  flying  time 
ircraft  usage  and.  therefore, 
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cdsts.  In  addition  to  the  costs  of 
maintenance  activities,  variable 
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such  as  painting  and 
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cations  required  by  service 
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(b)  of  this  section.  Variable 
maintenaice  costs  include  the  costs  of: 


restoration. 


End 


main  tenance  i 


(i)  Maintenance  labor.  This  includes 
all  labor  (i.e.,  salaries  and  wages, 
benefits,  travel,  and  training)  expended 
by  mechanics,  technicians,  and 
inspectors,  exclusive  of  labor  for  engine 
overhaul,  aircraft  refurbishment,  and/or 
repair  of  major  components. 

(ii)  Maintenance  parts.  This  includes 
cost  of  materials  and  parts  consumed  in 
aircraft  maintenance  and  inspections, 
exclusive  of  materials  and  parts  for 
engine  overhaul,  aircraft  refurbishment, 
and/or  repair  of  major  components. 

(iii)  Maintenance  contracts.  This 
includes  all  contracted  costs  for 
unscheduled  maintenance  and  for 
maintenance  scheduled  on  a  flying  hour 
basis  or  based  on  the  condition  of  the 
part  or  component. 

(iv)  Engine  overhaul,  aircraft 
refurbishment,  and  major  component 
repairs.  These  are  the  materials  and 
labor  costs  of  overhauling  engines, 
refurbishing  aircraft,  and/or  repairing 
major  aircraft  components. 

(A)  In  general,  the  flight  hour  cost  is 
computed  by  dividing  the  costs  for  a 
period  by  the  projected  hours  flown 
during  the  period.  However,  when 
computing  the  flight  hour  cost  factor  for 
this  cost  category,  divide  the  total 
estimated  cost  for  the  activities  in  this 
category  (e.g.,  overhaul,  refurbishment, 
and  major  repairs)  by  the  number  of 
flight  hours  between  these  activities. 

(B)  Cost  or  reserve  accounts  for  engine 
overhaul,  aircraft  refurbishment,  and 
major  component  repairs  may,  at  the 
agency's  discretion,  be  identified  and 
quantified  separately  for  mission- 
pertinent  information  purposes.  Reserve 
accounts  are  generally  used  when  the 
aircraft  program  is  funded  through  a 
working  capital  or  revolving  fimd. 

(3)  Fuel  and  other  fluids.  The  costs  of 
the  aviation  gasoline,  jet  fuel,  and  other 
fluids  (e.g..  engine  oil,  hydraulic  fluids, 
and  water-methanol)  consumed  by 
aircraft. 

(4)  Lease  costs.  When  the  cost  of 
leasing  an  aircraft  is  based  on  flight 
hours,  the  associated  lease  or  rental 
costs  are  considered  variable  costs. 

(5)  Landing  and  tie  down  fees. 
Landing  fees  and  tie  down  fees 
associated  with  aircraft  usage  are 
considered  variable  costs.  Tie  down  fees 
for  storing  an  aircraft  at  its  base  of 
operations  should  be  considered  part  of 
operations  overhead,  a  fixed  cost. 

(b)  Fixed  costs.  The  fixed  costs  of 
operating  aircraft  are  those  that  result 
from  owning  and  supporting  the  aircraft 
and  do  not  vary  according  to  aircraft 
usage.  The  specific  fixed  cost  elements 
include: 

(1)  Crew  costs.  The  crew  costs  which 
do  not  vary  according  to  aircraft  usage 
consist  of  salaries,  benefits,  and  training 


costs.  This  includes  the  salaries, 
benefits,  and  training  costs  of  crew 
members  who  also  perform  minimal 
aircraft  maintenance.  Also  included  in 
fixed  crew  costs  are  the  costs  of  their 
charts,  personal  protective  equipment, 
uniforms,  and  other  personal  equipment 
when  the  agency  is  authorized  to 
purchase  such  items. 

(2)  Maintenance  costs.  This  cost 
category  includes  maintenance  and 
inspection  activities  which  are 
scheduled  on  a  calendar  interval  basis 
and  take  place  regardless  of  whether  or 
how  much  an  aircraft  is  flown.  Agencies 
are  encouraged  to  simplify  their 
accounting  systems  and  account  for  all 
maintenance  costs  as  variable  costs. 
However,  if  they  wish,  agencies  may 
account  for  the  following  costs  as  fixed 
costs: 

(i)  Maintenance  labor.  This  includes 
all  projected  labor  expended  by 
mechanics,  technicians,  and  inspectors 
associated  with  maintenance  scheduled 
on  a  calendar  interval  basis.  This  does 
not  include  variable  maintenance  labor 
or  work  on  items  having  a  retirement 
life  or  time  between  overhaul.  This 
category  also  includes  costs  associated 
with  nonallocated  maintenance  labor 
expenses;  i.e.,  associated  salaries, 
benefits,  travel  expenses,  and  training 
costs.  These  costs  should  be  evenly 
allocated  over  the  number  of  aircraft  in 
the  fleet. 

(ii)  Maintenance  parts.  This  includes 
all  parts  and  consumables  used  for 
maintenance  scheduled  on  a  calendar 
interval  basis. 

(iii)  Maintenance  contracts.  This 
includes  all  contracted  costs  for 
maintenance  or  inspections  scheiluled 
on  a  calendar  interval  basis. 

(3)  Lease  costs.  When  the  cost  of 
leasing  an  aircraft  is  based  on  a  length 
of  time  (e.g.,  days,  weeks,  months,  or 
years)  and  does  not  vary  according  to 
aircraft  usage,  the  lease  costs  are 
considered  fixed  costs. 

(4)  Operations  overhead.  This 
includes  all  costs,  not  accounted  for 
elsewhere,  associated  with  direct 
management  and  support  of  the  aircndt 
program.  Examples  of  such  costs 
include:  personnel  costs  (salaries, 
benefits,  travel,  uniform  allowances 
(when  the  agency  is  authorized  to 
purchase  such  items),  training,  etc.)  for 
management  and  administrative 
personnel  directly  responsible  for  the 
aircraft  program;  building  and  ground 
maintenance;  janitorial  services:  lease  or 
rent  costs  for  hangars  and 
administrative  buildings  and  office 
space;  communications  and  utilities 
costs;  office  supplies  and  equipment: 
maintenance  and  depreciation  of 
support  equipment;  tie  down  fees  for 


aircraft  located  on  base;  and 
miscellaneous  operational  support 
costs. 

(5)  Administrative  overhead.  These 
costs  represent  a  prorated  share  of 
salaries,  office  supplies,  and  other 
expenses  of  fiscal,  accounting, 
personnel,  management,  and  similar 
common  services  performed  outside  the 
aircraft  program  but  which  support  this 
program.  For  purposes  of  recovering  the 
costs  of  operations,  agencies  should 
exercise  their  own  judgment  as  to  the 
extent  to  which  aircraft  users  should 
bear  the  administrative  overhead  costs. 
Agencies  may,  for  example,  decide  to 
charge  non-agency  users  a  higher 
proportion,  not  to  exceed  100  percent  of 
administrative  overhead,  than  agency 
users  if  the  agency  has  the  authority  to 
do  so.  If  an  aircraft  is  provided  pursuant 
to  an  interagency  agreement  under  the 
Economy  Act  of  1932  (31  U.S.C.  1535). 
the  agency  must  charge  based  on  the 
actual  costs  of  the  goods  or  services 
provided.  For  purposes  of  OMB  Circular 
A-76  costs  comparisons,  agencies 
should  compute  the  actual 
administrative  costs  that  would  be 
avoided  if  a  decision  is  made  to  contract 
out  the  operation  under  study. 

(6)  Self-insurance  costs.  Aviation 
activity  involves  risks  and  potential 
casualty  losses  and  liability  claims. 
These  risks  are  normally  covered  in  the 
private  sector  by  purchasing  an 
insurance  policy.  The  Government  is 
self-insuring;  the  Treasury's  General 
Fund  is  charged  for  casualty  losses  and/ 
or  liability  claims  resulting  from 
accidents.  For  the  purposes  of  analyses. 
Government  managers  will  recognize  a 
cost  for  "self-insurance"  by  developing 
a  cost  based  on  rates  published  by 
GSA's  Aircraft  Management  Division. 

(7)  Depreciation.  The  cost  or  value  of 
ownership.  Aircraft  have  a  finite  useful 
economic  or  service  life  (useful  life). 
Depreciation  is  the  method  used  to 
spread  the  acquisition  value,  less 
residual  value,  over  an  asset's  useful 
life.  Although  these  costs  are  not  direct 
outlays  as  is  the  case  with  most  other 
aircraft  costs,  it  is  important  to 
recognize  them  for  analyses  required  by 
OMB  and  other  cost  comparison 
purposes  and  when  replenishing  a 
working  capital  fund  by  recovering  the 
full  cost  of  aircraft  operations. 
Depreciation  costs  depend  on  aircraft 
acquisition  or  replacement  costs,  useful 
life,  and  residual  or  salvage  value.  To 
calculate  the  cost  of  depreciation  that 
shall  be  allocated  to  each  year,  subtract 
the  residual  value  from  the  total  of  the 
acquisition  cost  plus  any  capital 
improvements  and.  then,  divide  by  the 
estimated  useful  life  of  the  asset.  • 


(c)  Other  costs.  There  are  certain  other 
costs  of  the  aircraft  program  which 
should  be  recorded  but  are  not 
appropriate  for  inclusion  in  either  the 
variable  or  fixed  cost  categories  for  the 
purposes  of  justifying  aircraft  use  or 
recovering  the  cost  of  aircraft 
operations.  These  costs  include: 

(1)  Accident  repair  costs.  These  costs 
include  all  parts,  materials,  equipment, 
and  maintenance  labor  related  to 
repairing  accidental  damage  to  airframes 
or  aircraft  equipment.  Also  included  are 
all  accident  investigation  costs. 

(2)  Aircraft  costs.  This  is  the  basic 
aircraft  inventory  or  asset  account  used 
as  the  basis  for  determining  aircraft 
depreciation  charges.  These  costs 
include  the  cost  of  acquiring  aircraft  and 
accessories,  including  transportation 
and  initial  installation.  Also  included 
are  all  costs  required  to  bring  aircraft 
and  capitalized  accessories  up  to  fleet 
standards. 

(3)  Cost  of  capital.  The  cost  of  capital 
is  the  cost  to  the  Government  of 
acquiring  the  funds  necessary  for  capital 
investments.  The  agency  shall  use  the 
borrowing  rate  announced  by  the 
Department  of  the  Treasury  for  bonds  or 
notes  whose  maturities  correspond  to 
the  manufacturer's  suggested  useful  life 
or  the  remaining  useful  life  of  the  asset. 

§101-37.202    Policy. 

Agencies  shall  maintain  cost  systems 
for  their  aircraft  operations  which  will 
permit  them  to  justify  the  use  of 
Government  aircraft  in  lieu  of 
commercially  available  aircraft,  or  the 
use  of  one  Government  aircraft  in  lieu 
of  another;  recover  the  costs  of  operating 
Government  aircraft  when  appropriate; 
determine  the  cost  effectiveness  of 
various  aspects  of  their  aircraft  program; 
and  conduct  the  cost  comparisons  to 
justify  in-house  operation  of 
Government  aircraft  versus  procurement 
of  commercially  available  aircraft 
services.  To  accomplish  these  purposes, 
agencies  must  accumulate  their  aircraft 
program  cost  into  the  standard  aircraft 
program  cost  elements  specified  in 
§1010-37.201. 


§101-37.203    [Reserved] 

§101-37.204    Operations  cost  recovery 
methods. 

Under  31  U.S.C.  1535,  and  various 
acts  appropriating  funds  or  establishing 
working  funds  to  operate  aircraft, 
agencies  are  generally  required  to 
recover  the  costs  of  operating  all  aircraft 
in  support  of  other  agencies  and  other 
governments.  Depending  on  the 
statutory'  authorities  under  whicli  its 
aircraft  were  obtained  or  are  operated, 
agencies  may  use  either  of  two  methods 
for  establishing  the  rates  charged  for 


using  their  aircraft;  full  cost  recovery 
rate  or  the  variable  cost  recovery  rate, 
(a)  The  full  cost  recovery  rate' for  an 
aircraft  is  the  sum  of  the  variable  and 
fixed  cost  rates  for  that  aircraft.  The 
computation  of  the  variable  cost  rate  for 
an  aircraft  is  described  in  §  101-37.304. 
The  fixed  cost  recover}-  rate  for  an 
aircraft  or  aircraft  type  is  computed  as 
follows: 

(1)  Accumulate  the  fixed  costs  listed 
in  §  101-37.201  (b)  that  are  directly 
attributable  to  the  aircraft  or  aircraft 
type.  These  costs  should  be  taken  from 
the  agency's  accounting  system. 

(2)  Adjust  the  total  fixed  cost  for 
inflation  and  for  any  known  upcoming 
cost  changes  to  project  the  new  fixed 
total  costs.  The  inflation  factor  used 
should  conform  to  the  provisions  of 
OMB  Circular  A-76. 

(3)  Allocate  operations  and 
administrative  overhead  costs  to  the 
aircraft  based  on  the  percentage  of  total 
aircraft  program  flying  hours 
attributable  to  that  aircraft  or  aircraft 
type. 

(4)  Compute  a  fixed  cost  recovery  rate 
for  the  aircraft  by  dividing  the  sum  of 
the  projected  directly  attributable  fixed 
costs,  adjusted  for  inflation,  from 
paragraph  (a)(2)  of  this  section  and  the 
allocated  fixed  costs  fi-om  paragraph 
{a)(3)  of  this  section  by  the  annual  flying 
hours  projected  for  the  aircran. 

(b)  The  variable  cost  recovery  rate  is 
the  total  variable  cost  rate  of  operating 
an  aircraft  described  in  §  101-37.304.  If 
an  agency  decides  to  base  the  charge  for 
using  its  aircraft  solely  on  this  rate,  it 
must  recover  the  fixed  costs  of  those 
aircraft  from  the  appropriations  which 
support  the  mission  for  which  the 
procurement  of  the  aircraft  was 
justified.  In  such  cases,  the  fi.xed  cost 
recovery  rate  may  be  expressed  on  an 
annual,  monthly,  or  flying  hour  basis. 

(c)  To  compute  the  full  cost  recovery 
rate  of  using  a  Government  aircraft  for 
a  trip,  add  the  variable  cost  recoverv 
rate  for  the  aircraft  or  aircraft  type  to  the 
corresponding  fixed  cost  recover\'  rate 
and  multiply  this  sum  by  the  e>  \  i  mated 
number  of  flying  hours  for  the  trip  using 
the  proposed  aircraft. 

§101-37.205    Aircraft  program  cost 
effectiveness. 

Although  cost  data  are  not  the  only 
measures  of  the  effectiveness  of  an 
agency's  aircraft  program,  they  can  be 
useful  in  identifying  opportunities  to 
reduce  aircraft  operational  costs  Thest? 
opportunities  include  changing 
maintenance  practices,  purchasing  fuel 
at  lower  costs,  and  the  replacement  of 
old.  inefficient  aircraft  with  aircraft  thai 
are  more  fuel  efficient  and  have  lower 
operation  and  maintenance  costs.  The 
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Subpart  101-37.3 — Cost  Comparisons 
for  Acquiring  and  Using  Aircraft 

§101-37.300    General. 

The  provisions  of  this  subpart 
prescribe  policies  and  procedures  for 
conducting  cost  comparisons  for  the 
acquisition,  use,  or  lease  of  aircraft.  This 
subpart  incorporates  selected  provisions 
of  0MB  Circulars  A-76  and  A-126. 

§  1 01  -37.301    Applicability. 

This  subpart  applies  to  all  agencies  in 
the  executive  branch  of  the  Federal 
Government.  It  does  not  apply  to  the 
United  States  Postal  Service,  to  the 
Government  of  the  District  of  Columbia, 
or  to  non-Federal  organizations 
receiving  Federal  loans,  contracts,  or 
grants. 

§  1 01-37.302    [Reserved] 

§101-37.303    [Reserved] 

§  101-37.304    Variable  cost  rate. 

For  the  purpose  of  comparing  costs 
(Government,  commercial  charter,  and 
airline)  associated  with  passenger 
transportation  flights,  as  required  by 
§  101-37.406,  the  agency  should 
develop  a  variable  cost  rate  for  each 
aircraft  or  aircraft  type  as  follows: 

(a)  Accumulate  or  allocate  to  the 
aircraft  or  aircraft  type  all  historical 
costs,  for  the  previous  12  months, 
grouped  under  the  variable  cost  category 
defined  in  §  101-37.201.  These  costs 
should  be  obtained  from  the  agency's 
accounting  system. 

(b)  Adjust  the  historical  variable  costs 
for  inflation  and  for  any  known 
upcoming  cost  changes  to  determine  the 
projected  variable  cost.  The  inflation 
factor  used  should  conform  to  the 
provisions  of  OMB  Circular  A-7B. 

(c)  Divide  the  projected  variable  cost 
of  the  aircraft  or  aircraft  type  by  the 
projected  annual  flying  hours  for  the 
aircraft  or  aircraft  type  to  compute  the 
variable  cost  rate  (per  flying  hour). 

(d)  To  compute  the  variable  cost  for 
a  proposed  trip,  multiply  the  variable 
cost  rate  by  the  estimated  number  of 
flying  hours  for  the  trip.  The  number  of 
flying  hours  should  include: 

(1)  If  no  follow-up  trip  is  scheduled, 
all  time  required  to  position  the  aircraft 
to  begin  the  trip  and  to  return  the 
aircraft  to  its  normal  base  of  operations. 

(2)  If  a  follow-on  trip  requires 
repositioning,  the  cost  for  respositioning 
should  be  charged  to  the  associated 
follow-on  trip. 

(3)  If  an  aircraft  supports  a  multi-leg 
trip  (a  series  of  flights  scheduled 
sequentially),  the  use  of  the  aircraft  for 
the  total  trip  may  be  justified  by 
comparing  the  total  variable  cost  of  the 
entire  trip  to  the  commercial  aircraft 


cost  (including  charter)  for  all  legs  of  the 
trip. 

§101-37.305    Acquisition  and 
management 

(a)  The  number  and  size  of  aircraft 
acquired  by  an  agency  and  the  capacity 
of  those  aircraft  to  carry  passengers  and 
cargo  shall  not  exceed  the  level 
necessary  to  meet  the  agency's  mission 
requirements. 

(b)  Agencies  must  comply  with  OMB 
Circular  A-76  before  purchasing, 
leasing,  or  otherwise  acquiring  aircraft 
and  related  ser\'ices  to  assure  that  these 
services  cannot  be  obtained  from  and 
operated  by  the  private  sector  more  cost 
effectively. 

(c)  Agencies  shall  review  on  a  5-year 
cycle  the  continuing  need  for  all  of  their 
aircraft  and  the  cost  effectiveness  of 
their  aircraft  operations  in  accordance 
with  OMB  approved  cost  justification 
methodologies.  A  copy  of  each  agency 
review  shall  be  submitted  to  GSA  when 
completed  and  to  OMB  with  the 
agency's  next  budget  submission. 
Agencies  shall  report  any  excess  aircraft 
and  release  all  aircraft  that  are  not  fully 
justified  by  these  reviews. 

(d)  Agencies  shall  use  their  aircraft  in 
the  most  cost  effective  way  to  meet  their 
requirements. 

Subpart  1 01  -37.4— Use  of 
Government-Owned  and  Operated 
Aircraft 

§  1 01  -37.401    [Reserved] 

5.  Section  101-37.401  is  removed  and 
reserved. 

6.  Section  101-37.404  is  revised  to 
read  as  follows: 

§101-37.404    Approving  the  use  of 
Government  aircraft  for  transportation  of 
passengers. 

(a)  Use  of  Government  aircraft  for 
official  travel  may  be  approved  only  by 

_  the  agency  head  or  official(s)  designated 
by  the  agency  head. 

(b)  Whenever  a  Government  aircraft 
used  to  fulfill  a  mission  requirement  is 
used  also  to  transport  senior  Federal 
officials,  members  of  their  families  or 
other  non-Federal  travelers  on  a  space 
available  basis  (except  as  authorized 
under  10  U.S.C.  4744  and  regulations 
implementing  that  statute),  the  agency 
that  is  conducting  the  mission  shall 
certify  in  writing  prior  to  the  flight  that 
the  aircraft  is  scheduled  to  perform  a 
bona  fide  mission  activity,  and  that  the 
minimum  mission  requirements  have 
not  been  exceeded  in  order  to  transport 
such  space  available  travelers.  In 
emergency  situations,  an  after-the-fact 
written  certification  by  the  agency  is 
permitted. 


7.  Section  101-37.408  is  revi.sed  to 
read  as  follows: 

§  1 01  -37.408    Reporting  travel  by  senior 
Federal  officials. 

Agencies  shall  submit  semi-annual 
reports  for  the  periods  October  1 
through  March  31  (due  May  31),  and 
April  1  through  September  30  (due 
November  30)  to  the  General  Services 
Administration,  Aircraft  Management 
Division,  Washington,  DC  20406.  A 
copy  of  each  report  shall  also  be 
submitted  to  the  Deputy  Director  for 
Management,  Office  of  Management  and 
Budget.  725  17th  Street,  NW. 
Washington.  DC  20503.  Agenc;ies  shall 
submit  report  data  using  the  Federal 
Aviation  Management  Information 
System  structure  and  management 
codes  for  automated  reporting  or  GSA 
Form  3641,  Senior  Federal  Travel. 
Agencies  that  did  not  transport  any 
senior  Federal  officials  or  special 
category'  travelers  during  the  relevant 
time  frame  must  still  submit  a  written 
response  that  acknowledges  the 
reporting  requirements  and  states  they 
have  no  travel  to  report.  These  reports 
shall  be  disclosed  to  the  public  upon 
request  unless  classified. 

(a)  Reports  shall  include  data  on  all 
non-mission  travel  by  senior  Federal 
officials  on  Goverrmient  aircraft 
(including  those  senior  Federal  officials 
acting  in  an  aircrew  capacity  when  they 
are  also  aboard  the  flight  for 
transportation),  members  of  the  families 
of  such  officials,  any  non-Federal 
traveler  (except  as  authorized  under  10 
U.S.C.  4744  and  regulations 
implementing  that  statute),  and  all 
mission  and  non-mission  travel  for 
senior  executive  branch  officials.  The 
reports  shall  include: 

(1)  The  names  of  the  travelers; 

(2)  The  destinations: 

(3)  The  corresponding  commercial 
cost  had  the  traveler  used  commercial 
airline  or  aircraft  service  (including 
charter); 

(4)  The  appropriate  allocated  share  of 
the  full  operating  cost  of  each  trip; 

(5)  The  amount  required  to  be 
rtiimburscd  to  the  Government  for  the 
flight; 

(6)  The  accounting  data  associated 
with  the  reimbursement:  and 

(7)  The  data  required  by  §  101-37.407 
(a),  (b)  and  (d)  of  this  subpart. 

(b)  Each  agency  is  responsible  for 
rejiorting  travel  by  personnel 
transported  on  aircraft  scheduled  by 
that  agency. 

(c)  The  agency  using  the  aircraft  must 
also  maintain  the  data  required  by  this 
section  for  classified  trips.  This 
information  shall  not  be  reported  to 
GAS  or  OMB  but  must  be  mad«! 


available  by  the  agency  for  review  by 
properly  cleared  personnel. 

8.  Subpart  101-37.5  is  revised  to  read 
as  follows: 

^  Subpart  101-37.5— Management  Information 
Systems  (NfIS) 

Sec. 

101-37.500    General 

101-37.501     IReservedl 

101-37.502    GSA  MIS  responsibilities. 

101-37.503    Reporting  responsibilities. 

101-37.504     Reports. 

101-37.505    Aircraft  used  for  sensitive 

missions. 
101-37.506    Reperting  requirements  for  law 

enforcement,  national  defense,  or 

interdiction  mission  aircraft. 

Subpart  101-37.5— Management 
Information  Systems  (MIS) 

§101-37.500    General. 

Executive  agencies  must  maintain  an 
aviation  MIS.  Agency  systems  will 
include  computer  applications 
appropriate  to  the  complexity  of  the 
operation.  Systems  should  be  integrated 
among  bureaus,  agencies,  and 
Departments  as  appropriate  to  maximize 
efficiency  and  effectiveness 
Govenynentwide.  MIS  capabilities  will 
include,  but  are  not  Hmited  to, 
collecting,  consolidating,  and  producing 
the  reports  and  analyses  required  by: 
field-level  organizations  for  day-to-day 
operations,  agencies  to  justify  the 
continuing  use  of  aircraft  or  new 
acquisitions,  GSA  to  develop 
Govemmentwide  aviation  management 
guidance,  and  OMB  and  other  oversight 
agencies  to  capitalize  on  opportunities 
to  improve  efficiency  and  effectiveness. 

§101-37.501    [Reserved] 

§  101-37.502    GSA  MIS  responsibilities. 

The  Aircraft  Management  Division 
will  operate  the  Govemmentwide 
aircraft  MIS  (also  known  as  the  Federal 
Aviation  Management  Information 
System  (FAMIS)),  develop  generic 
aircraft  MIS  standards  and  software,  and 
provide  technical  assistance  to  agencies 
in  establishing  automated  aircraft 
information  and  cost  accounting 
systems  and  conducting  cost  analyses 
required  by  OMB.  The  FAMIS  will 
collect  and  maintain  summary'  data 
including,  but  not  limited  to: 

(a)  Aircraft  and  aviation  related 
facilities  inventories; 

(b)  Cost  and  utilization  for  owned 
aircraft  and  aviation  facilities; 

(c)  Cost  and  utilization  for  chartered, 
rented,  or  contracted  aircraft; 

(d)  Inventories  of  support  service 
agreements;  and 

(e)  Senior  Federal  official  and  special 
category  travel  data. 


§  1 01  -37.503    Reporting  responsibilities. 

RepoiHing  responsibilities  are  as 
follows: 

(a)  Owned  aircraft.  The  e.xecutive 
agency  to  which  the  aircraft  is  registered 
in  conformance  with  the  FAA 
regulations  or  appropriate  military- 
regulations  is  responsible  for  reporting 
inventory,  cost,  and  utilization  data  for 
each  aircraft. 

(b)  Bailed  aircraft.  The  executive 
agency  which  operates  bailed  aircraft  is 
responsible  for  reporting  inventory, 
cost,  and  utilization  data  for  each 
aircraft. 

(c)  Leased  or  lease/purchased  aircraft 
The  executive  agency  which  makes 
payment  to  a  private  or  other  public 
sector  organization  for  the  aircraft  is 
responsible  for  reporting  inventorv. 
cost,  and  utilization  data  for  each 
aircraft. 

(d)  Loaned  aircraft.  The  executive; 
agency  which  owns  an  aircraft  on  loan 
to  a  Federal  agency  will  report 
inventory,  cost,  and  utilization  data. 
The  executive  agency  which  owns  an 
aircraft  on  loan  to  a  State,  cooperator.  or 
other  non-Federal  entity  will  report 
inventory  data  associated  with  that 
aircraft. 

(e)  Contract,  charter,  and  rental 
aircraft.  The  executive  agency  which 
makes  pav'ment  to  a  private  sector  or 
other  public  sector  organization  for  the 
aircraft  is  responsible  for  reporting  cost 
and  utilization  data  by  specific  aircraft 
for  each  type  of  mission  performed. 

(f)  Support  services.  The  executive 
agency  establishing  the  aviation  support 
services  agreement  with  ser\  ice  vendors 
is  responsible  for  reporting  associated 
data  by  agreement  number,  aircraft  or 
ser\ice  type,  and  vendor. 

(g)  Senior  Federal  official  and  special 
category  travel.  Each  executive  agencv  is 
responsible  for  reporting  travel  by 
persoimel  transported  on  aircraft 
scheduled  by  that  agency. 

§101-37.504    Reports. 

Executive  agencies  will  submit 
aviation  management  data  using  FAMIS 
structure  format  for  automated  reporting 
or  appropriate  forms.  FAMIS  data  shall 
be  submitted  to  the  General  Ser\ices 
Administration,  Aircraft  Management 
Division,  Washington,  DC  20406. 
Interagency  report  control  number 
0322-GSA-AN  has  been  assigned  to 
these  reports.  To  the  extent  that 
information  is  protected  from  disclosure 
by  statute,  an  agency  is  not  required  to 
furnish  information  otherwise  required 
to  be  reported  under  this  subpart. 

(a)  Each  executive  agency  will 
provide  GSA  with  reports  as  changes 
occur  for: 
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(1)  Facilities  inventories.  Additions, 
deletions,  and  changes  shall  be 
submitted  usi  ig  GSA  Form  3549, 
Govenunent-(  wned/leased 
Maintenance,  Storage,  Training, 
Refueling  Fac  lities  (per  facility)  or 
FAMIS  file  sti  uctures. 

(2)  Aircraft  inventories.  Additions, 
deletions,  anq  changes  shall  be 
submitted  usihg  GSA  Form  3550. 
Government  Aircraft  Inventory  (per 
aircraft)  or  FAMIS  file  structures.  Any 
aircraft  operajed  or  held  in  a  non- 
operational  smtus,  must  be  reported  to 
FAMIS  regardless  of  its  ownership 
category. 

(3)  Aviation  support  services  cost 
data.  This  da(a  will  be  submitted  using 
GSA  Form  3554.  Aircraft  Contract/ 
Rental/Chart*  r  Support  Services  Cost 
Data  Form  or  FAMIS  file  structures,  as 
support  service  agreements  become 
effective. 

(b)  Each  ex  jcutive  agency  will 
provide  GSA  with  reports  annually  on 
or  before  Jani  ary  15  for  the  previous 
fiscal  year  em  ling  September  30  for: 

(1)  Contradt,  rental  and  charter 
aircraft  cost  c  nd  utilization  data.  Each 
form  or  FAM  S  database  record  must 
contain  only  me  aircraft  for  each  type 
of  mission  performed.  The  data  is 
submitted  usngGSA  Form  3551, 
ContractyCha  ier/Rental  Aircraft  Cost 
and  Utilizati(  n  or  FAMIS  file  structures. 

(2)  Governjnent  aircraft  cost  and 
utilization  dc  ta.  The  cost  and  utilization 
information  must  be  tracked  by  serial 
number  and  must  reflect  the  actual  use 
and  expenditures  incurred  for  each 
individual  ai  craft.  These  reports  are  to 
be  submitted  using  GSA  Form  3552, 
Government  (\ircraft  Cost  and 
Utilization  oi  FAMIS  file  structures. 

(c)  Each  ex  ecutive  agency  will 
provide  GSA  with  a  report  semiannually 
on  or  before  i^ay  31  for  the  period 
October  1  thi  ough  March  30.  and  on  or 
before  Nover  iber  30  for  the  period  April 
1  through  Se  jtember  30  for  senior 
Federal  offic  al  and  special  category 
travel.  These  reports  are  to  be  submitted 
using  GSA  F  )rm  3641.  Senior  Federal 
Travel  or  FA  VlIS  file  structures. 
Executive  ag  ;ncies  that  did  not 
transport  an; '  senior  Federal  officials  or 
special  categ  ory  travelers  during  the 
relevant  tim(  ^  frame  must  submit  a 
vvTitten  respi  inse  that  acknowledges  the 
reporting  re<  uirements  and  states  that 
they  have  nc  travel  to  report.  For 
detailed  exp  anation  see  §  101-37.408. 


§101-37.505 
missions. 

Inventory 
submitted  tc 
dedicated  to 
enforcemeni , 


JMI 


Aircraft  used  for  sensitive 

cost,  and  utilization  data 
GSA  for  agency  aircraft 
national  defense,  law 
or  interdiction  missions 


will  be  safeguarded  as  specified  in 
§  101-37.506.  GSA  will  not  allow 
identification  (registration  number, 
serial  number,  etc.).  location,  or  use 
patterns  to  be  disclosed  except  as 
required  under  the  Freedom  of 
Information  Act. 

§  101-37.506    Reporting  requirements  for 
law  enforcement,  national  defense,  or 
interdiction  mission  aircraft 

Agencies  using  aircraft  for  law 
enforcement,  national  defense,  or 
interdiction  missions  may  use  reporting 
provisions  which  provide  for  agency 
information  protection  as  specified  in 
paragraphs  (a)  and  (b)  of  this  section. 

(a)  Undercover  aircraft.  Agencies 
operating  undercover  aircraft  as  defined 
in  §  101-37.100,  will  report  to  GSA  all 
FAMIS  data  in  accordance  with  §  101- 
37.504,  to  include  the  registration 
number  and  serial  number  as  reported 
to  the  Federal  Aviation  Administration 
(FAA),  Office  of  Aircraft  Registry. 

(b)  Deep  cover  aircraft.  Agencies 
operating  deep  cover  aircraft  as  defined 
in  §  101-37.100,  will  report  to  GSA  all 
FAMIS  data  in  accordance  with  §  101- 
37.504,  except  for  that  data  requiring 
special  handling  by  the  FAA.  Specific 
identifying  data  for  those  aircraft 
requiring  special  handling  by  the  FAA 
will  be  reported  as  follows: 

(1)  Special  number  data.  Initially, 
agencies  will  supply  the  actual  aircraft 
serial  number  with  a  unique  code 
number.  The  code  number  will  be  used 
for  all  future  data  submissions.  GSA 
will  maintain  the  actual  serial  number 
and  associated  code  in  a  secured  file 
independent  from  all  other  FAMIS  data. 
The  secured  file  containing  aircraft 
serial  number  data  will  not  be  printed 
or  distributed. 

(2)  Registration  number  data. 
Agencies  will  not  submit  registration 
number  (FAA  registration  number)  for 
deep  cover  aircraft. 

(3)  Location  data.  Agencies  will  not 
submit  location  data. 

Subpart  101-37.11— Accident  and 
Incident  Reporting  and  Investigation 

§101-37.1101    [Reserved] 

8.  Section  101-37.1101  is  removed 
and  reser\'ed. 

Dated:  December  28, 1994. 
Julia  M.  Stasch, 

Acting  Administrator  of  General  Services. 
iFR  Doc.  95-773  Filed  1-17-95;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

41  CFR  Parts  114-51  and  114-52 

Provision  and  Assignment  of  Quarters 
and  Furnishings;  Establishment  of 
Quarters  Rental  Rates 

AGENCY:  Office  of  the  Secretary,  Interior. 
ACTION:  Final  rule. 


summary:  The  Department  of  the 
Interior  has  amended  the  internal 
regulations  and  procedures  governing 
the  provision,  assignment  and 
administration  of  quarters,  and  the 
establishment  of  rental  charges  for 
Government  furnished  quarters.  These 
changes  reflect  the  requirements  of  the 
most  recent  Office  of  Management  and 
Budget  Circular  on  Government 
furnished  quarters.  The  Department  of 
the  Interior  is  hereby  deleting  the 
current  text  from  the  Code  of  Federal 
Regulations.  This  text,  which  does  not 
affect  the  public,  is  being  deleted 
because  it  duplicates  the  text  in  other 
internal  regulations.  The  intended  effect 
is  to  eliminate  duplicate  regulations  and 
thereby  simplify  the  overall  regulatory 
structure. 

EFFECTIVE  DATE:  This  rule  is  effective 
February  17.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  G.  Haller.  Administrative 
Service  Center.  Code  2910.  7301  West 
Mansfield  Avenue,  Denver,  CO  80235- 
2230.  Phone: (303)  969-7240. 
SUPPLEMENTARY  INFORMATION:  These 
quarters  management  regulations  govern 
the  internal  actions  of  the  Department 
and  other  Federal  agencies  which  have 
agreed  voluntarily  to  incorporate 
quarters  rental  charges  determined  by 
the  Department  into  their  respective 
quarters  management  programs. 
Inasmuch  as  the  content  of  these 
regulations  is  set  forth  in  greater  detail 
in  the  Departmental  Quarters  Handbook 
(400  DM),  the  Department  has 
determined  that  it  is  no  longer  necessary 
to  maintain  these  generalized 
regulations  in  41  CFR  parts  114-51  and 
114-52. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  128866.  Because  these 
procedures  govern  only  internal 
management  actions  of  the  DOI  and 
agencies  who  voluntarily  participate  in 
the  DOI  quarters  rental  program,  the 
DOI  certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  etseq.). 

The  DOI  has  further  determined  that 
these  regulations  will  not  significantly 
affect  the  environment.  An 


environmental  impact  statement  is  not 
required  under  the  National 
Envirorunental  Policy  Act  of  1969. 
Because  the  Department,  by  removing 
these  regulations,  is  simply  relying  on 
more  comprehensive  internal 
regulations  which  are  already  in  place, 
the  Department  for  good  cause,  within 
the  meaning  of  5  U.S.C.  553(b)(B),  finds 
that  notice  and  public  comment  on  the 
rule  are  not  required.  Finally,  the  DOI 
has  determined  that  the  rule  has  no 
federalism  implications  affecting  the 
relationship  between  the  national 
goverrunent  and  the  states,  as  outlined 
in  Executive  Order  12612. 

This  rule  does  not  contain 
information  collection  requirements 
which  require  approval  by  the  Office  of 
Management  and  Budget  imder  44 
U.S.C.  3501  et  seq. 

The  primary  author  of  this  document 
is  Gregory  G.  Haller.  Quarters  Program 
Manager.  Administrative  Service  Center. 

List  of  Subjects 

41  CFR  Part  114-51 

CKJvemment  property  management. 
Housing. 

41  CFR  Part  114-52 

Administrative  practice  and 
procedure.  Government  employees. 
Government  property  management. 
Housing,  Reporting  and  recordkeepiiig 
requirements. 
Robert  f.  Lamb, 

Acting  Assistant  Secretary— Policy. 
Mnnagement  and  Budget. 

For  the  reasons  set  forth  in  the 
preamble,  under  the  authority  at  5 
U.S.C. 5911(f),  41  CFR  chapter  114  is 
amended  as  set  forth  below. 

PART  114-51— GOVERNMENT 
FURNISHED  QUARTERS 

1 .  The  authority  citation  for  part  114- 
51  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301. 

2.  The  heading  of  part  114-51  is 
revised  as  set  forth  above. 

Subpart  114-51.1 — General 

3.  The  heading  of  subpart  114-51.1  is 
revised  as  set  forth  above. 

4.  Section  114-51.100  is  revised  to 
read  as  follows: 

• 
§114-51.1000    Departmental  Quarters 
Handbook. 

The  Office  of  Acquisition  and 
Property  Management  (PAM)  has 
prepared  the  Departmental  Quarters 
Handbook  (DQH).  400  DM.  which 
provides  detailed  guidelines  governing 
administration,  management  and  rental 
rate  establishment  activities  relating  to 


Government  furnished  quarters  (GFQ). 
Officials  responsible  for  administration 
and  management  of  quarters  shall 
implement  and  comply  with  the 
provisions  of  the  DQH,  and  shall  ensure 
its  availability  for  examination  by  all 
employees. 

§114-51.101    [Removed] 

5.  Section  114-51.101  is  removed. 

§114-61.102    [Removed] 

6.  Section  114-51.102  is  removed. 

Subpart  51.2  [Removed] 

7.  Subpart  51.2  is  removed. 
Subpart  51.3  [Removed] 

8.  Subpart  51.3  is  removed. 
Part  114-52  [Removed] 

9.  Part  114-52  is  removed. 

IFR  Doc.  95-1111  Filed  1-17-95;  8:45  ami 
BILUNG  COOE  4aiO-RF-M 

Bureau  of  Land  Management 
43  CFR  Public  Land  Order  71 12 

[CA-940-1 430-01;  CACA  24052] 

Withdrawal  of  Public  Land  for  Indian 
Creek  Recreation  Area;  California 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  withdraws 
2.104.42  acres  of  public  land  from 
surface  entry  and  mining  for  a  period  of 
20  years  for  the  Bureau  of  Land 
Management  to  protect  recreation 
improvements  and  resources  within  the 
Indian  Creek  Recreation  Area.  The  land 
has  been  and  will  remain  open  to 
mineral  leasing. 

EFFECTIVE  DATE:  January  18.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Marti.  BLM  California  State 
Office.  2800  Cottage  Way.  Sacramento. 
California  95825.  916-978-4820. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1988).  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  land  is 
hereby  withdrawn  from  settlement,  sale, 
location  or  entry  under  general  land 
laws,  including  the  United  States 
mining  laws  (30  U.S.C.  Ch.  2  (1988)). 
but  not  from  leasing  under  the  mineral 
leasing  laws,  to  protect  the  recreation 
improvements  and  resources  within  the 
Indian  Creek  Recreation  Area: 

Mount  Diablo  Meridian 

T.  10N..R.  20E.. 


Sec.  3.  \\V2  lot  5.  WV2  lot  6,  lot  7.  EV2  lot 

8.  EVzWVj  lot  8.  WV2  lot  9,  W'/zEVj  lot 

9,  lots  10  and  11.  EV2  lot  12.  EV2WV2  lol 
12.  \V'/2SWV4,  WVzEVzSWV,.  EV2SEV4. 
and  EVzWVzSE'/.: 

Sec.  4.  SV2WV2  lot  5.  SV2NV2EV2  lot  6, 

SV2EV2  lot  6.  WV2  lot  6.  lots  7  and  8,  EV2 

lot  9.  EV2  lot  10.  EV2  lot  11.  lots  17  and 

18.  SVV'A.  and  SV2SE'A; 
Sec.  8.  NEV4NEV4,  NE'ASE'/., 

N".:SEV«SEV4.  and  SE'ASE'aSEVv. 
Sec.  9.  NEV4NEV4.  SWV4NEV4. 

NV2SEV4NEV4,  NV2NWV4.  SW'/«.  and 

NWV4SEV4; 
.Sec.  10.  VVV2EV2NEV4.  EV2W'/2NE"4. 

NVVaNW'/..  NV2SWV4NVVV4. 

WViNE'ASE'A,  and  EV2NWV4SE'/4. 

The  area  described  contains  2.104.42  acres 
in  Alpine  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  land  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resoiut;es  other 
than  under  the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  43  U.S.C.  1714(f)  (1988).  the 
Secrefarj'  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  Januar>'6.  1995. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
[FR  Dot.  95-1225  Filed  1-17-95:  8:45  am) 

BILLING  COOE  4310-40-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 


47  CFR  Part  22 

[CC  Docket  No.  92-115] 

Public  Mobile  Services 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  suspension  of 
effectiveness. 

summary:  On  September  9.  1994.  the 
Commission  release  a  Report  and  Order 
revising  its  Part  22  Rules  governing  the 
Public  Mobile  Ser\ices.  The  instant 
Order  responds  to  requests  for  stav  of 
certain  of  these  rules,  which  went  into 
effect  on  January  1,  1995.  Specificallv. 
the  Order  suspends  the  effective  date  of 
certain  Part  22  Rules  affecting  the 
processing  of  931  MHz  paging 
applications,  stays  a  new  policy 
prohibiting  two  different  licensees  from 
sharing  the  same  transmitter,  and  denies 
a  request  for  stay  of  a  new  rule  designed 
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to  prevent  fruudulent  use  of  cellular 
electronic  se  -ial  numbers.  The  intent  of 
the  foregoinj  suspension  and  stay  is  to 
achieve  the  ( bjectives  of  updating, 
streamlining  and  expediting  the 
procedures  ii  its  licensing  process 
without  the  !  ubsequent  consequences  of 
delay  and  of  erational.  administrative 
burden  on  s«  rvice  providers  and  the 
Commission 

EFFECTIVE  DATE:  December  30, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  B.C. 
•Jay"  Jackso  i,  Jr..  R.  Barthen  Gorman. 
Commercial  Radio  Division;  and  David 
H.  Siehl,  Pol  icy  Division.  Wireless 
Telecommunications  Bureau.  (202)  418- 
1310. 

SUPPLEMENTiiRY  INFORMATION:  This  is  a 
synopsis  of  ihe  Commission's  Order  in 
CC  Docket  ^  o.  92-115.  FCC  94-357. 
adopted  December  30.  1994.  and 
released  January  10,  1995. 

The  comp  ete  text  of  this  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Docket!  Branch  (Room  230).  1919 
M  Street.  NW..  Washington.  DC.  and 
also  may  be  purchased  from  the 
Commissior  's  copy  contractor, 
Internationa .  Transcription  Service,  at 
(202)  857-31 100.  2100  M  Street,  NW., 
Suite  140.  V  ashington,  DC  20037. 
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applications,  based  on  frequency- 
specific  applications  and  use  of 
competitive  bidding  to  select  hcensees 
in  the  event  of  mutually  exclusive 
applications.  The  Commission  further 
stated  that  all  931  MHz  applicants  with 
applications  pending  at  the  time  the 
new  rules  went  into  effect  would  be 
given  60  days  to  amend  their 
applications  in  accordance  with  these 
procedures. 

3.  The  Commission  has  decided  not  to 
address  the  merits  of  PCIA's  petition  at 
this  time,  but  instead  will  temporarily 
suspend  implementation  of  the  new  931 
MHz  application  procedures  on  its  own 
motion.  This  temporary  suspension  of 
the  new  procedures  arises  directly  from 
the  discussion  of  931  MHz  paging  in  the 
Part  22  Order.  In  the  Part  22  Order,  the 
Commission  observed  that  certain 
paging  applications  that  had  previously 
been  granted,  denied,  or  dismissed 
under  the  old  rules  remained  before  it 
in  the  form  of  petitions  for 
reconsideration  and  applications  for 
review.  The  Commission  concluded  that 
these  cases  should  be  decided,  to  the 
extent  possible,  under  its  existing 
paging  rules  before  the  effective  date  of 
the  new  rules.  The  Commission  further 
stated  that  if  all  pending  petitions 
relating  to  931  MHz  applications  were 
not  acted  upon  by  January  1,1995,  it 
would  stay  the  effect  of  new  Section 
22.541  of  our  Rules  concerning  931 
MHz  applications  and  also  stay  the  60- 
day  amendment  procedure  for  all 
pending  931  MHz  applications  until  the 
cases  were  resolved  by  order. 

4.  The  Commission  has  determined 
that  additional  time  is  required  to 
resolve  certain  of  these  cases,  and  it  is, 
therefore,  suspending  Section  22.541  of 
the  Rules  and  the  60-day  amendment 
procedure  for  pending  931  MHz 
applications  until  further  notice.  This 
order  also  spspends  implementation  of 
Section  22.131,  which  superseded 
Section  22.541  as  of  January  2,  1995, 
insofar  as  it  affects  931  MHz  paging 
applications.  See  Third  Report  and 
Order.  Implementation  of  Sections  3(n) 
and  332  of  the  Communications  Act. 
Regulatory  Treatment  of  Mobile 
Services.  ON  Docket  No.  93-252.  FCC 
94-212.  adopted  August  9,  1994, 
released  September  23,  1994;  59  FR 
59945,  Nov.  21,  1994.  Consequently,  the 
Commission  concludes  that  action  on 
PCIA's  request  to  stay  the  effective  date 
of  the  931  MHz  application  processing 
rules  is  unnecessary  for  the  time  being, 
and  therefore,  is  deferring  consideration 
of  PCIA's  petition  until  further  notice. 

Sharing  of  Transmitters 

5.  In  the  Part  22  Order,  the 
Commission  stated  that  as  a  matter  ot 


policy,  it  intended  to  prohibit  two  or 
more  Part  22  licensees  from  sharing  a 
single  transmitter.  The  concern  in 
establishing  this  policy  was  that  shared 
use  of  the  same  transmitter  by  two 
different  licensees  could  raise  questions 
regarding  the  control  of  and 
responsibility  for  the  transmitter.  PCIA 
requests  a  stay  of  this  policy  on  the 
grounds  that  it  is  inconsistent  with  the 
past  Commission  practice  and  that 
implementation  of  the  policy  would 
cause  irreparable  harm  to  existing 
licensees  and  the  public. 

6.  The  Commission  concludes  that  a 
stay  is  justified  in  this  case,  because  it 
has  allowed  dual  licensing  of  Part  22 
transmitters  in  the  past,  and  continues 
to  allow  dual  licensing  in  the  private 
services.  The  Commission  is  concerned 
that  reversing  this  policy  with  respect  to 
Part  22  services  could  result  in 
inconsistent  treatment  of  similar 
services,  in  violation  of  the  principle  of 
regulatory  parity.  Among  other  reasons, 
the  Commission  also  concludes  that  a 
stay  of  the  new  policy  will  not  cause 
harm  to  other  parties  to  the  proceeding 
or  the  public.  'Therefore,  the 
Commission  concludes  that 
implementation  of  its  policy  against 
dual  licensing  of  transmitters  should  be 
stayed  pending  reconsideration. 

Cellular  Electronic  Serial  Numbers 

7.  To  combat  the  problem  of  cellular 
fraud,  the  Commission  adopted  a  new 
rule  in  the  Part  22  Order  requiring 
cellular  telephone  manufacturers  to 
install  unalterable  electronic  serial 
numbers  (ESNs)  in  all  new  cellular 
telephone  equipment  for  which  type- 
acceptance  is  sought  after  January  1, 
1995.  The  new  §  22.919(c)  of  the  Rules 
provides  that  the  ESN  must  be  factory 
set  and  must  not  be  "alterable, 
transferable,  removable  or  otherwise 
able  to  be  manipulated."  The  purpose  of 
this  requirement  is  to  prevent  the 
reprogramming  of  cellular  telephones 
with  unauthorized  or  "cloned"  ESNs. 

8.  TIA  requests  a  stay  of  §  22.919(c), 
and  argues  that  requiring  the  use  of 
unalterable  or  "hardened"  ESNs  will 
impose  significant  new  costs  on 
manufactiu^rs  and  will  cause  customer 
dissatisfaction  by  preventing 
manufacturer's  authorized  agents  from 
making  routine  repairs  and  upgrades  of 
cellular  equipment  in  the  field  that 
involve  changing  the  ESN.  TIA  also 
contends  that  the  requirement  is 
effective  in  combating  fraud.  The 
Cellular  Telecommunications  Industry 
Association  (CTIA)  opposed  TIA's 
motion  for  stay. 

9.  On  review  of  the  pleadings,  the 
Commission  concludes  that  TIA  has  not 
met  the  legal  standard  for  granting  a 
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stay.  First,  without  prejudging  a 
separate  petition  for  reconsideration 
filed  by  TIA,  the  Commission  concludes 
that  TIA  has  not  shovwi  that  the  petition 
is  likely  to  prevail  on  the  merits.  In 
particular,  TIA's  argument  that  the 
Commission  should  adopt  anti-fi-aud 
rules  based  on  authentication 
procedures  does  not  require 
abandorunent  of  ESN  protection  rules; 
instead,  if  TIA's  alternative 
methodology  proves  effective,  it  offers  a 
potentially  complementary  level  of 
protection  against  fraud  rather  than  a 
substitute  for  ESN  regulation. 

10.  Second,  the  Commission  is  not 
persuaded  that  either  manufacturers  or 
cellular  customers  will  be  irreparably 
harmed  if  the  stay  motion  is  not  granted. 
The  new  ESN  rule  applies  only  to  new 
equipment  receiving  type  acceptance 
after  January  1,  1995.  Thus, 
manufacturers  may  continue  to  produce 
equipment  under  previous  type- 
acceptances  without  being  required  to 
install  hardened  ESNs.  Finally,  the  cost 
of  allowing  ESN  "cloning"  to  go 
virtually  unchecked  is  far  greater  than 
the  cost  of  implementing  the  new  rule. 
The  Commission  therefore  concludes 
that  TIA's  motion  for  stay  should  be 
denied. 

Ordering  Clauses 

11.  Accordingly,  it  is  ordered  that  the 
effective  date  of  new  Section  22.541  of 
our  Rules,  the  application  of  new 
Section  22.131  of  our  Rules  insofar  as  it 
applies  to  931  MHz  paging  applications, 
and  the  60-day  amendment  procedure 
for  all  pending  931  MHz  paging 
applications  described  in  paragraph  98 
of  the  Part  22  Order  aie  stayed,  effective 
as  of  the  adoption  date  of  this  Order, 
until  further  notice. 

12.  It  is  further  ordered  That  action  on 
the  Petition  for  Partial  Stay  filed  by  the 
Personal  Communications  Industry 
Association  on  December  19, 1994,  with 
respect  to  implementation  of  new  931 
MHz  processing  rules  is  deferred  until 
future  notice. 

13.  It  is  further  ordered  That  the 
effective  date  of  the  poficy  prohibiting 
two  licensees  from  sharing  a  single 
transmitter,«as  described  in  paragraph 
71  of  the  Part  22  Order,  is  stayed, 
effective  as  of  the  adoption  date  of  this 
order,  until  further  notice. 

14.  It  is  further  ordered  That  the 
Motion  for  Stay  filed  by  the  Mobile  and 
Personal  Communications  800  Section 
of  the  Teiecommimicafions  Industry 
Association  on  December  19. 1994,  is 
denied. 


List  of  Subjects  in  47  CFR  Part  22 

Communications  common  carriers. 
Radio,  Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 
William  F.  Caton. 
Actirig  Secretary. 

For  the  reasons  set  forth  in  the 
preamble.  47  CFR  part  22  is  amended  as 
follows: 

PART  22— PUBLIC  MOBILE  SERVICES 

1.  The  authority  citation  for  part  22 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  unless 
otherwise  noted. 

2.  Section  22.541  is  stayed  until 
further  notice. 

|FR  Doc.  95-1218  Filed  1-13-95;  8:45  am] 
BILUNG  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  92-148;  RM-6022] 

Radio  Broadcasting  Services;  Ludlow, 
CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  This  document  allots  Channel 
261B1  to  Ludlow,  California,  as  that 
community's  second  local  FM  broadcast 
service,  in  response  to  a  petition  for  rule 
making  filed  on  behalf  of  Miracle 
Broadcasting.  See  57  FR  31996,  July  20, 
1992.  Coordinates  used  for  Channel 
261B1  at  Ludlow  are  34-47-31  and 
116-03-56.  Ludlow  is  located  within 
320  kilometers  (199  miles)  of  the 
Mexican  border,  and  therefore, 
concurrence  of  the  Mexican  government 
to  this  proposal  was  obtained.  With  this 
action,  the  proceeding  is  terminated. 
DATES:  Effective  date: 

February  27,  1995.  The  window 
period  for  filing  applications  on 
Channel  261B1  at  Ludlow,  California, 
will  open  on  February  27,  1995,  and 
close  on  March  30,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530.  Questions  related  to  the 
window  application  filing  process  for 
Channel  261B1  at  Ludlow,  California, 
should  be  addressed  to  the  Audio 
Services  Division,  FM  Branch,  (202) 
418-2700. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  92-148. 
adopted  Januar>'  4.  1995.  and  released 
January  12.  1995.  The  full  text  of  this 


Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street,  NW, 
Washington,  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  located  at 
1919  M  Street,  NW,  Room  246,  or  2100 
M  Street,  NW,  Suite  140,  Washington. 
DC.  20037. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§  73.202  (Amended) 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  adding  Channel  261B1  at 
Ludlow. 

Federal  Communications  Commission; 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

|FR  Doc.  95-1155  Filed  1-17-95;  8:45  am) 

BILLING  CODE  6712-01-F 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AC23 

Endangered  and  Threatened  Wildlife 
and  Plants;  Gymnoderma  Lineare 
(Rock  Gnome  Lichen)  Determined  To 
Be  Endangered 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Ser\ice)  determines  the  lichen 
Gyninoderma  lineare  (rock  gnome 
lichen)  to  be  an  endangered  species 
under  the  authority  of  the  Endangered 
Species  Act  of  1973.  as  aTiended  (.^cf). 
This  lichen,  which  is  limited  to  25 
populations  in  North  Carolina  and  7 
populations  in  Tennessee,  is  threatened 
by  collection,  logging,  and  habitat 
disturbance  due  to  heavy  use  by  hikers 
and  climbers.  It  is  also  indirectlv 
threatened  by  exotic  insect  pests  and 
possibly  air  pollution,  which  are 
contributing  to  the  demise  of  the  Eraser 
fir  forests  at  higher  elevations  in  the 
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lians.  This  action 
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J  rotection  and  recovery 
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:  February  17.  1995. 
he  complete  fde  for  this 
le  for  inspection,  by 
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Vsheville  Field  Office.  U.S. 
Wildlife  Ser\ice.  330 

Asheville.  North 


Southern  Ap  jalach 

implements 

the  Federal 

provisions 

EFFECTIVE 

ADDRESSES: 

rule  is  avai 


p  ovi 
DATE 


la  lie 


appointment, 

hours  at  the 

Fish  and 

Ridgcfield  Cfcurt 

Carolina  286  36 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Nora  Murdoi  k  at  the  above  address 

(Telephone  ;  04/G65-1195.  E.xt.  231). 

SUPPLEMENTARY  INFORMATION: 

Background 
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lineare  (Evans) 
Sharp,  first  described  by 
as  Cladonia  linearis  from 
llfected  in  Tennessee,  is  a 
ichen  in  the  reindeer  moss 
species  is  the  only  member 
(  ccurring  in  North  America 
md  Sharp  1968). 
lineare  occurs  in  rather 
5  of  narrow  straps 
The  only  similar  lichens 
ulose  species  of  the  genus 
G]  mnoderma  lineare  has 

ions  of  the  straplike 
1(  bes  that  are  blue-grey  nn 
urface  and  generally  shiny- 
lower  surface;  near  the 

to  black  (unlike 
Cladonia,  which  are  never 
tqward  the  base)  (Weaklev 
)79).  Hale's  (1979) 
f  the  species  reads, 
lesldark  greenish  mineral  grey; 
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low  tips."  Weakley  further 
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ut  1  millimeter  (.04 
across  near  the  tip,  tapering 
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Tom  July  through 
vans  1947,  North  Carolina 
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Natural  Heritage  Program  records  1991). 
The  apothecia  are  either  sessile  or  borne 
on  short  podetia  1  to  2  millim.etcrs  (.04 
to  .08  in.)  in  height;  the  large.st  of  these 
have  a  diameter  of  about  1  millimeter 
(.04  in.),  with  most  being  much  smaller. 
The  apothecia  are  cylindrical  in  shape 
and  radial  in  s\Tnmetry  (Evans  1947). 
The  primary  means  of  propagation  of 
this  lichen  appears  to  be  ase.xual.  with 
colonies  spreading  clonally. 

Gymnoaerma  was  considered  a 
monotypic  genus  for  over  a  century, 
until  its  revision  by  Yoshimura  and 
.Sharp  (1968).  These  authors  reclassified 
Evans'  (1947)  Cladonia  linearis  as 
G\Tnnoderma  lineare  on  the  basis  of  its 
short  and  solid  podetia  that  lack 
symbiotic  algae. 

Gymnoderma  lineare  is  endemic  to 
North  Carolina  and  Tennessee  and 
occurs  only  in  areas  of  high  humidity, 
either  at  high  elevations,  where  it  is 
frequently  bathed  in  fog,  or  in  deep 
gorges  at  lower  elevations.  It  is 
primarily  limited  to  vertical  rock  faces 
where  seepage  water  from  forest  soils 
above  flows  at  (and  only  at)  ver\'  wet 
times.  It  is  almost  always  found  growing 
with  the  moss  Andreaea  in  these 
vertical  intermittent  seeps.  This 
association  makes  it  rather  easy  to 
search  for,  due  to  the  distinctive  reddish 
brown  color  of  Andreaea  that  can  be 
observed  from  a  considerable  distance 
(Weakley  1988).  Most  populations  occur 
above  an  elevation  of  1.524  meters 
(5,000  feet).  In  Tennessee,  it  is 
apparently  limited  to  the  Great  Smoky 
Mountains  National  Park.  Other  species 
often  found  growing  with  G.  lineare 
include  Huperzia  selago,  Stereocaulon 
sp.,  Scirpus  cespitosus.  Carex  misera. 
Rhododendron  spp..  Saxifraga 
michauxii.  Krigia  nwntana.  Heuchera 
villosa.  Geum  radiatum.  and  sometimcjs 
'  Juncus  trifidus.  The  high-elevation 
coniferous  forests  adjacent  to  the  rock 
outcrops  and  cliffs  most  often  occupied 
by  the  species  are  dominated  by  red 
spruce  (Picea  rubens)  and  anotlior 
Federal  candidate  species.  Eraser  fir 
[Abies  frascri). 

Thirty-seven  populations  of 
Gnnnoderma  lineare  have  been 
reported  historically;  thirty-two  remain  ■ 
in  existence.  Seven  of  these  populations 
are  in  .Sevier  County,  Tennessee.  In 
North  Carolina,  two  populations  remain 
in  Mitchell  County,  five  in  Jackson 
County,  four  in  Yancey  County,  one  in 
Swain  County,  three  in  Transylvania 
County,  four  in  Buncombe  county,  two 
in  .Averv  County,  two  in  Ashe  Ckiunty. 
one  in  Rutherford  County,  and  one  in. 
Havwood  County.  Historically,  five 
additional  populations  were  known  for 
this  species.  The  reasons  for  the 
disappearance  of  the  species  at  most  of 


these  sites  are  undocumented;  however, 
one  is  believed  to  have  been  destroyed 
by  highway  construction.  Many  of  the 
formerly  occupied  sites  ar^  subjected  to 
heavy  recreational  use  by  hikers, 
climbers,  and  sightseers.  In  addition,  the 
coniferous  forests,  particularly  those 
dominated  by  Eraser  fir  at  the  high- 
elevation  sites,  are  being  decimated  by 
the  balsam  wooly  adelgid,  an  exotic 
insect  pest,  and  possibly  by  air 
pollution.  The  death  of  the  forests 
adjacent  to  the  habitat  occupied  by  this 
lichen  has  resulted  in  locally  drastic 
changes  in  microclimate,  including 
desiccation  and  increased  temperatures. 

The  continued  existence  of  tnis 
species  is  threatened  by  trampling  and 
associated  soil  erosion  and  compaction, 
other  forms  of  habitat  disturbance  due 
to  heavy  recreational  use  of  the  habitat 
by  hikers,  climbers,  and  sightseers,  as 
well  as  by  development  for  commercial 
recreational  facilities  and  residential 
purposes.  It  is  also  potentially 
threatened  by  logging,  collectors,  and  air 
pollution  (either  directly  or  indirectly). 

Only  7  of  the  remaining  32 
populations  cover  an  area  larger  than  2 
square  meters  (2.4  square  yards).  Most 
are  1  meter  (3.3  feet)  or  less  in  .size.  It 
is  not  known  what  constitutes  a  genetij. 
individual  in  this  species,  and  it  is 
possible  that  each  of  these  small 
colonies  or  patches  consists  of  only  a 
single  clone  (Weakley  1988).  Overthe 
past  decade  several  of  the  currently 
extant  populations  have  undergone 
significant  declines  (Paula  DePriest, 
Smithsonian  Institution,  personal 
communication,  1992;  Karin  Heiman. 
Environmental  Consultant,  personal 
communication,  1992).  some  within  as 
little  as  1  year  (Alan  Smith, 
Environmental  Consultant,  personal 
communication,  1992).  Although  all  but 
five  of  the  remaining  populations  are  in 
public  ownership,  many  continue  to  be 
imparted  by  collectors,  recreational  use, 
and  environmental  factors.  Although  no 
populations  are  known  to  have  been  lost 
as  a  result  of  logging  operations,  this  is 
a  potential  threat. 

Previous  Federal  Action 

I'l'derdl  government  actions  on 
Gvmnodenna  lineare  began  with  th<; 
1990  publication  in  the  Federal  Register 
of  a  revised  notice  of  review  of  plant 
taxa  for  listing  as  endangered  or 
threatened  species  (5.'i  FR  6184); 
Gymnodenna  lineare  was  included  in 
that  notice  as  a  category  2  species. 
Ciategory  2  species  are  those  for  which 
listing  as  endangered  or  threatened  may 
be  warranted  but  for  which  substanti.il 
data  on  biological  vulnerability  and 
threats  is  not  currently  known  or  on  file 
to  support  proposed  rules. 


Subsequent  to  this  notice,  the  Service 
received  additional  information  from 
the  North  Carolina  Natural  Heritage 
Program  (Alan  Weakley,  North  Carolina 
Natural  Heritage  Program,  personal 
communication.  1991)  and  the 
Smithsonian  Institution  (DePriest, 
personal  communication,  1992);  this 
information  and  additional  field  data 
gathered  by  the  North  Carolina  Natural 
Heritage  Program,  the  Service,  and  the 
National  Park  Service  (Keith  Langdon 
and  Janet  Rock,  Great  Smoky  Mountains 
National  Park,  personal  communication, 
1992;  Bambi  Teague,  Blue  Ridge 
Parkway,  personal  communication, 
1991)  indicated  that  the  addition  of 
Gymnoderma  lineare  to  the  Federal  List 
of  endangered  or  threatened  plants  is 
warranted.  The  Service  approved  this 
species  for  elevation  to  category  1  on 
August  30, 1993,  and  proposed  it  for 
listing  as  endangered  on  December  28, 
1993  (58  FR  68623). 

Summary  of  Comments  and 
Recommendations 

In  the  December  28, 1993,  proposed 
rule  and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
State  agencies,  county  governments. 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  Newspaper  notices  inviting 
public  comment  were  published  in  the 
"Asheville  Citizen-Times"  (Asheville. 
North  Carolina)  on  January  14,  1994, 
and  the  "Mountain  Press"  (Sevierville, 
Tennessee)  on  January  17, 1994. 

Fifteen  comments  were  received. 
Eleven  of  these  expressed  support  for 
the  proposal,  and  one  presented 
additional  information  without  stating  a 
position.  One  additional  respondent 
took  no  position  on  the  proposal  but 
expressed  a  negative  view  toward  the 
potential  designation  of  critical  habitat. 
Two  respondents  opposed  the  proposal; 
one  stated  no  reason  for  opposition,  the 
other  expressed  the  opinion  that  logging 
was  not  a  potential  threat  to  the  lichen 
and  that  extinction  is  a  natural  process. 
In  the  proposed  rule  the  Service  stated 
that  no  populations  of  this  species  were 
known  to  have  been  destroyed  as  a 
result  of  logging  operations  but  that  this 
was  a  potential  threat.  This  is 
particularly  true  where  the  lichen  grows 
on  boulder  faces  along  stream  edges  in 
hardwood  forests.  Although  there  is  no 
direct  evidence  of  destruction  of 
populations  by  silvicultural  activities, 
monitoring  of  this  species  has  only 
recently  begun.  Other  populations  have 
undoubtedlv  been  lost  without  their 
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extirpation  having  been  documented.  In 
addition,  there  is  a  strong  association  of 
this  species  with  watersheds  where 
intensive  logging  has  not  occurred 
(Langdon.  personal  communication. 
1993;  Weakley,  personal 
communication,  1993).  Based  upon  this 
evidence,  the  Service  believes  that 
intensive  logging  is  a  potential  threat  to 
some  of  the  remaining  populations  of 
this  species. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
tb^t  Gymnoderma  lineare  should  be 
classified  as  an  endangered  species. 
Procedures  found  at  section  4(a)(1)  of 
the  Act  and  regulations  (50  CFR  part 
424)  implementing  the  listing 
provisions  of  the  Act  were  followed.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors  and 
their  application  to  Gymnoderma 
lineare  (Evans)  Yoshimura  and  Sharp 
are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range. 
Gymnoderma  lineare  is  a  narrow 
endemic,  restricted  to  high-elevation 
mountaintops  and  cliff  faces  and  the 
lower-elevation  gorges  in  the  Southern 
Appalachians  of  western  North  Carolina 
and  eastern  Tennessee  (see 
"Background"  section  for  specific 
distributions).  Although  populations  a^e 
declining  and  vanishing  for  reasons  that 
are,  in  many  cases,  not  clearly 
understood,  destruction  and  adverse 
modification  of  habitat  pose  a  major 
threat  to  the  remaining  populations  of 
this  species.  Fourteen  percent  of  the 
historically  known  populations  have 
been  completely  extirpated,  and  many 
others  have  been  severely  reduced  in 
size.  Only  32  populations  remain,  most 
covering  an  area  less  than  1  square 
meter  (1.2  square  yards)  in  size. 

Five  of  these  populations  are  on 
privately  owned  lands,  with  one  slated 
for  residential  development  within  the 
near  future.  Although  the  majority  of  the 
remaining  populations  are  on  publicly 
owned  lands,  most  of  these  are  subject 
to  heavy  recreational  use,  and  many 
have  been  damaged  as  a  result.  Four 
populations  contain  75  percent  of  the 
remaining  plants.  Three  of  these  are 
located  on  lands  administered  by  the 
National  Park  Service  and  the  U.S. 
Forest  Service,  at  sites  where  they  are 
subjected  to  intense  use  by  hikers, 
climbers,  and  sightseers.  "The  only  other 
relatively  large  population  is  located  on 


a  privately  owned  site  that  has  l>een 
developed  as  a  commercial  recreational 
facility.  All  the  known  populations 
combined  cover  a  total  area  of 
approximately  142  square  meters  (170 
square  yards).  All  five  privately  owned 
sites  are  unprotected  and  are  located  in 
an  area  that  is  rapidly  developing  as  a 
center  for  resorts  and  tourism. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Gymnoderma  lineare  is  not 
currently  a  significant  component  of  the 
commercial  trade  in  native  plants.  Hale 
(1979)  stated.  "This  is  one  of  the  most 
unusual  endemic  lichens  in  North 
America  and  should  not  be  collected  by 
individuals."  Nevertheless,  manv 
populations  have  been  decimated  by 
scientific  collectors.  Paula  DePriest 
(personal  communication,  1992) 
observed  that  at  least  one  population  in 
the  Great  Smoky  Mountains  National 
Park  was  virtually  wiped  out  by 
lichenologists  who  collected  them 
during  a  field  trip.  Given  the  very  small 
size  of  most  colonies  and  the  slow- 
growth  rate  of  this  species,  extirpation 
by  collecting  or  by  natural  accident 
(such  as  shdes  or  fioods)  is  a  distinct 
possibility  (Weakley  1988).  Many  of  the 
populations  are  easily  accessible,  being 
close  to  trails  or  roads.  Publicity  could 
generate  an  increased  demand  and 
intensif}'  collecting  pressure  (see 
"Critical  Habitat"  section  for  reasons 
why  critical  habitat  is  not  being 
designated). 

C.  Disease  or  predation.  This  taxon  is 
not  known  to  be  threatened  by  disease 
or  predation. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Gymnoderma 
lineare  is  afforded  legal  protection  in 
North  Carolina  by  North  Carolina 
General  Statute,  article  20,  chapter  106, 
sections  202.1-202.8.  that  prohibits 
intrastate  trade  and  taking  of  State-listed 
plants  without  a  State  permit  and 
vkTitten  permission  of  the  landowner. 
Gymnoderma  lineare  is  listed  in  North 
Carolina  as  threatened;  it  is  not 
currently  listed  in  Tennessee.  State 
prohibitions  against  taking  are  difficult 
to  enforce  and  do  not  cover  adverse 
alterations  of  habitat  or  unintentional 
damage  from  recreational  use.  The  Act 
will  provide  additional  protection  and 
encoiu-agement  of  active  management 
for  Gymnoderma  lineare.  particularly  on 
Federal  lands. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  This 
taxon  is  rare  and  vulnerable  due  to  its 
specialized  habitat  requirements  for 
bare  rock  faces  with  a  precise  amount  of 
moisture  and  light.  .As  mentioned  in  the 
previous  sections  of  this  rule,  most  of 
the  remaining  populations  are  small  in 
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numtwrs  of  ndividuals  and  in  terms  of 
area  coverec  by  the  plants.  Thercfon;. 
there  is  prol  ably  little  genetic 
variability  ii  i  this  species,  making  it 
more  important  to  maintain  as  much 
habitat  and  i  ts  many  of  the  remaining 
colonies  as  |  lossible.  Rock  slides,  severe 
storms  or  dr  jughts.  or  other  natural 
events  coulc  easily  eliminate 
populations  of  this  lichen. 

In  recent ;  ears  the  spruce-fir  forests 
adjacent  to  t  le  high-elevation  cliffs  and 
rock  outcroj  s  occupied  by  this  rare 
lichen  have  suffered  dramatic  declines 
due,  at  least  in  part,  to  airborne 
pollution  ar  d  the  impacts  of  an  e.xotic 
insect,  the  b  alsam  wooly  adelgid.  The 
impacts  oft  lis  forest  decline  on 
Gymnodem  a  lineare  cannot  be 
accurately  assessed  at  this  time.  Even 
though  rock  gnome  lichen  often  grows 
in  exposed   >laces.  the  drastic  decline  of 
adjacent  hij  h-elevation  forests  may 
result  in  ex<  essive  desiccation  of  the 
moist  sites  i  equired  by  the  species.  This 
theor\'  wou  d  seem  to  be  supported  by 
the  fact  that  Geum  radiatum  (spreading 
avens),  alreidy  federally  listed  as 
endangered  is  showing  drastic  declines 
at  many  of  I  le  same  sites.  With  all  but 
seven  of  th«  remaining  populations  of 
G\mnodem  ta  //neare  being  less  than  2 
square  mete  rs  (2.4  square  yards)  in  size, 
and  with  th  ,s  species'  very  slow  growth 
rate,  even  ri  latively  small  declines 
could  pose  I  significant  threat  to  the 
long-term  s  irvival  and  recover)-  of  the 
species. 

In  additic  n  to  the  indirect  effects  of 
air  pollutio  i  on  this  species'  habitat, 
lichens  are  tnown  to  effectively 
accumulate  a  wide  variety  of  pollutants 
washed  fro  n  the  atmosphere  by 
precipitaticn  (St.  Clair  1987). 
Photosynth  etic  rates,  respiration  rates, 
and  the  me  nbrane  integrity  of  lichens 
have  all  bei  in  found  to  be  very  sensitive 
to  a  wide  ri  nge  of  common  air 
pollutants,  including  sulfur  dioxide.  St. 
Clair  (1987  states,  "Indeed  lichen 
physiologic  al  processes  appear  to 
provide  an  indication  of  pollution 
damage  loi  g  before  any  visible  thallus 
necrosis  or  changes  in  community 
structure  c  n  be  detected."  A  field  study 
conducted  ay  Pearson  and  Rodgers 
(1982)  sho'  ved  that  membrane  integrity 
in  lichens  s  severely  impacted 
following  <  xposure  to  sulfur  dioxide. 
Lawrey  (1«  87)  found  that  increasing 
levels  of  SI  Ifur  dioxide  pollution  had 
resulted  in  the  elimination  of  some 
species  of  ichens  in  an  area  just  north 
of  the  rang  J  of  GyTunoderma  lineare. 
Heavy  met  lis  and  ozone  also  have  been 
found  to  n  jgatively  affect  lichens' 
potassium  efflux,  chlorophyll  content, 
and  photo  ;ynthetic  rates  (Puckett  1976. 
Nash  and  i  Jigal  1979.  Sigal  and  Taylor 
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1979).  Several  observers  have  already 
noted  declines  in  populations  of 
G\7nnoderma  lineare  that  cannot  be 
directly  attributed  to  physical 
disturbance  of  the  habitat  (Weakley, 
personal  communication.  1992: 
DePriest.  personal  communication. 
1992:  Shawn  Oakley.  The  Nature 
Conservancy.  North  Carolina  Field 
Office,  personal  communication.  1992), 
Given  the  extremely  small  size  of  most 
of  the  remaining  populations,  declines 
of  just  a  few  centimeters  a  year  could 
result  in  the  imminent  extirpation  of  all 
but  three  of  the  remaining  populations 
of  this  species. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Gymnoderma 
lineare  as  endangered.  With  14  percent 
of  the  known  populations  having  been 
completely  extirpated  and  all  the 
remaining  populations  subject  to  some 
form  of  threat,  this  species  warrants 
protection  under  the  Act.  With  the  small 
number  of  individuals  and  area  covered 
by  the  remaining  populations,  and  with 
significant  declines  having  been 
documented  in  many  of  these,  this 
species  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range  and  therefore  qualifies  as  an 
endangered  species  under  the  Act. 
Critical  habitat  is  not  being  designated 
for  the  reasons  discussed  below 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  propose  critical  habitat  at  the 
time  the  species  is  proposed  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  presently  prudent  for 
Gymnodenna  lineare.  Publication  of 
critical  habitat  descriptions  and  maps 
would  increase  public  interest  and 
possibly  lead  to  additional  threats  for 
this  species  from  collecting  and 
vandalism  (see  threat  factor  "B"  above). 
The  species  has  already  been  subjected 
to  excessive  collecting  by  scientific 
collectors  at  several  sites.  Increased 
publicity  and  a  provision  of  specific 
location  information  associated  with 
critical  habitat  designation  could  result 
in  increased  collection  from  the 
remaining  wild  populations.  Although 
taking  of  endangered  plants  from  lands 
under  Federal  jurisdiction  (and  from 
privately  owned  lands  under  certain 
circumstances — see  "Available 
Conservation  Measures"  section)  and 
reduction  to  possession  is  prohibited  by 


the  Act.  taking  provisions  are  difficult  to 
enforce.  Publication  of  critical  habitat 
descriptions  would  make  Gymnodenna 
lineare  more  vulnerable  and  would 
increase  enforcement  problems  for  the 
U.S.  Forest  Service  and  the  National 
Park  Service.  Also,  the  populations  on 
private  lands  would  be  more  vulnorablii 
to  taking.  Increased  visits  to  population 
locations  stimulated  by  critical  habitat 
designation,  even  without  collection  of 
plants,  could  adversely  affect  the 
species  due  to  the  associated  increase  in 
trampling  of  the  fragile  habitat  occupied 
by  this  lichen.  The  lichen  is  easily 
scraped  off  its  rocky  substrate,  and 
denuded  habitat  is  not  quickly 
recolonized.  The  Federal  and  State 
agencies  and  landowners  involved  in 
managing  the  habitat  of  this  species 
have  been  informed  of  the  plant's 
locations  and  of  the  importance  of 
protection:  therefore,  it  would  not  be 
prudent  and  no  additional  benefit 
would  result  from  a  determination  of 
critical  habitat.  . 

Available  Conservation  Measures 

Conservation  measures  provided  lo 
species  listed  as  endangered  or 
threatened  under  the  .\ct  include 
recognition,  recover)'  actions, 
requirements  for  Federal  protection,  ami 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal.  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recover)'  actions  be  carried 
out  for  all  listed  species.  Such  actions 
are  initiated  by  the  Ser\  ice  following 
listing.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  taking  are  discussed,  in  part, 
below. 

ScH-tion  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  bei.ng 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carr)-  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consuhation  with  the 
Service. 

The  U.S.  Forest  Service  and  the 
National  Park  Service  have  jurisdiction 


over  portions  of  the  species'  habitat. 
Federal  activities  that  could  impact 
Gymnoderma  lineare  and  its  habitat  in 
the  future  include,  but  are  not  limited 
to,  the  following — construction  of 
recreational  facilities  (including  trails, 
buildings,  or  maintenance  of  these 
facilities),  use  of  aerially  applied 
retardants  in  fire-fighting  efforts,  road 
and  utility  line  construction,  certain 
forest  management  activities,  permits 
for  mineral  exploration  and  mining. 
regulation  of  air  pollution,  and  anv 
other  activities  that  do  not  include 
planning  for  the  species'  continued 
existence.  The  Service  will  work  with 
the  involved  agencies  to  secure 
protection  and  proper  management  of 
Gymnoderma  lineare  while 
accommodating  agency  activities  to  the 
extent  possible. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 
17.62.  and  17.63  set  forth  a  series  of 
general  prohibitions  and  exceptions  that 
apply  to  all  endangered  plants.  All 
prohibitions  at  section  9(a)(2)  of  the  Act. 
implemented  by  50  CFR  17.61.  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  any  endangered  plant, 
transport  it  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  sell  or  offer  it  for  sale  in 
interstate  or  foreign  commerce,  or 
remove  it  from  areas  under  Federal 
jurisdiction  and  reduce  it  to  possession. 
In  addition,  the  1988  amendments  (P.L. 
100—478)  to  the  Act  protect  endangered 
plants  from  malicious  damage  or 
destruction  on  Federal  lands,  and  the 
removal,  cutting,  digging  up,  or 
damaging  or  destroying  in  knowing 
violation  of  any  State  law  or  regulation, 
including  State  criminal  trespass  law. 
Certain  exceptions  apply  to  agents  of  the 
Ser\ice  and  State  conservation  agencies. 

It  is  the  policy  of  the  Service, 
published  in  the  Federal  Register  on 
July  1,  1994  (59  FR  34272).  to  identify 
to  the  maximum  extent  practicable  at 
the  time  a  species  is  listed  those 
activities  iliat  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act.  The  intent  of  this  policy  is  to 
increase  public  awareness  of  the  effect 
of  the  listing  on  proposed  and  ongoing 
activities  within  a  species'  range.  Of  the 
thirty-two  remaining  populations  of 
Gymnoderma  lineare  all  but  five  are 
located  on  public  lands.  Collection, 
damage  or  destruction  of  this  species  on 
public  lands  is  prohibited,  although  in 
appropriate  cases  a  Federal  endangered 
species  permit  may  be  issued  to  al  low- 
collection.  Removal,  cutting,  digging  up. 


damaging  or  destroying  endangered 
plants  on  non-Federal  lands  would 
constitute  a  violation  of  section  9  if 
conducted  in  knowing  violation  of  State 
law  or  regulations  or  in  violation  of 
State  criminal  trespass  law.  North 
Carolina  prohibits  intrastate  trade  and 
take  of  G.  lineare  without  a  State  permit 
and  written  permission  from  the 
landowner.  G.  lineare  is  not  h;gaily 
protected  under  Tennessee  State  law, 
since  the  State's  list  does  not  include 
nonvascular  plants.  The  only  known 
populations  in  Tennessee  are  found  on 
public  lands.  The  Ser\ice  is  not  aware 
of  any  otherwise  conducted  or  proposed 
by  the  public  that  will  be  affected  bv 
this  listing  and  result  in  a  violation  of 
section  9. 

The  Act  and  50  CFR  17.62  and  17.63 
also  provide  for  the  issuance  of  permits 
lo  carry  out  otherwise  prohibited 
activities  involving  endangered  species 
under  certain  circumstances.  It  is 
anticipated  that  few  permits  would  ever 
be  sought  or  issued  since  Gymnodenna 
lineare  is  not  common  in  the  wild  and 
is  not  commercially  cultivated. 
Questions  regarding  whether  specific 
activities  will  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  the  Ser\ices  Asheville 
Office  (see  ADDRESSES  section).  Requests 
for  copies  of  the  regulations  on  listed 
plants  and  inquiries  regarding 
prohibitions  should  be  addressed  to  the 
U.S.  Fish  and  Wildlife  Service. 
Southeast  Regional  Office.  Ecological 
Ser\ices  Division.  Threatened  and 
Endangered  Species.  1875  Centurv 
Boulevard.  Atlanta.  Georgia  30345-3301 
(Telephone  404/679-7099.  Facsimile 
404/679-7081). 

National  Environmental  Policy  Act 

The  Ser\'ice  has  detennined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969.  need 
not  be  prepared  in  connec. ion  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25.  1983  (48  FR  49244). 

References  Cited 

Evans.  A.W.  1947.  A  study  of  certain  North 
American  Cladoniae.  Brvologist  .S0:14- 
51. 

Hale.  M.  1979.  How  to  know  the  lie  hens. 
scLond  edition.  William  C.  Brown 
Company.  Dubuque,  lA.  P.  231. 


Lawrey.  J.D.  1987.  Lichens  as  indicators  of 

atmospheric:  quality  in  the  northern 

district  of  Shenandoah  National  Park. 

Virginia.  Final  report  to  the  U.S. 

.National  Park  Ser\iLe.  Denver.  CO. 

Contract  number  CX-0001-4-0059. 
.Nash.  T..  III.  and  L.  Sigal.  1979.  Gross 

photosynthetit  response  of  lit  hens  to 

short-term  ozone  fumigations.  The 

Brjologist  82(2):280-285. 
P<>arson.  L..  and  G.  Rodgers.  1982.  Air 

pollution  damage  to  cell  membranes  in 

lichens.  III.  Field  experiments.  Ph\-ton 

22(2):329-327. 
Puckett.  K.  1976.  The  effei  ts  of  heavy  metals 

on  some  aspects  of  li(  hen  physiology. 

Canadian  Joumal  of  Botanv  54(23):269.'i- 

2703. 
St.  Clair.  L.  1987  Final  report  concerning  the 

establishment  of  an  air  quality 

biomonitoring  program  using  various 

lit  hen  parameters  in  the  )amps  River 

Face  Wilderness  Area.  Jefferson  National 

Forest,  Virginia.  US.  Forest  Ser\ ice. 

Jefferson  .National  Forest.  Roanoke.  \'A. 

16  pp. 
Sigal.  L..  and  O.  Taylor.  1979.  Preliminary 

studies  on  the  gross  photosynthetic 

response  of  lichens  to 

peroxyacetylnitrale  fumigation";.  The 

Br>ologist  82(4):564-575. 
Weakley.  A.  S.  1988.  Spet  ies  ace  ount  for 

Gymnoderma  lineare  North  Carolina 

Plant  Conser\ation  Program.  Kalt-inh. 

NC  3  pp. 
Voshimura.  I.,  and  A.  J.  Sharp.  19()8.  .\ 

revision  of  the  genus  GymnodtTnia. 

.^merican  Journal  of  Botanv  SoCDOSd- 

640 

Authority:  The  primary  author  of  this  fiTi.-.l 
rule  is  Ms.  Nora  Murdtx  k  (see  ADDRESSES 
sec  lion) 

List  of  Subjects  in  50  CFR  Fart  17 

Endangered  and  threatened  spet  i{»s. 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17.  subchapter  B  of 
chapter  I.  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361-1407:  16  U.S.C. 
1531-1544;  16  US  C.  4201-»245:  Pub.  L.  99- 
625.  100  Stat.  3500;  unless  othenvisc  noted 

2.  Section  17.12(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  lichens,  to  the  List  of 
Endangered  and  Threatened  Plants  to 
read  as  follows: 

§  17.12    Endangered  and  threatened  plants. 

•         •         «         »         • 

(h)-  •  * 
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Gymnodem  a  lineare     Rock  gnome  lichen  .    U.S.A.  (NC.  TN)  Cladoniaceae 
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RIN  064S-4H45 

Snapper-Crouper  Fishery  Off  the 
Southern  (Atlantic  States;  Landing  Gag 


AGENCY: 
Senice 
Atmos 
Commerc  s 

action:  E 


National  Marine  Fisheries 
(InJMFS),  National  Oceanic  and 
ic  Administration  (NOAA). 


5ph(  r 


lergency  interim  rule. 


SUMMARY:  NMFS  publishes  this 
emergenc  -'  interim  rule  at  the  request  of 
the  South  Atlantic  Fishery'  Management 
Council  (I  'ouncil)  to  require  that 
selected  \  essels  in  the  commercial 
snapper-j  rouper  fishery'  land  gag  in  a 
whole  co:  idition.  The  intended  effect  of 
this  rule  1 5  to  facilitate  the  collection  of 
biologica  data  necessary  for  the 
managem  jnt  of  gag.  ^ 

EFFECTIVE  DATE:  January  18. 1995. 
through  .- .pril  18.1995. 
ADDRESSE  S:  Copies  of  documents 
supportir  g  this  action,  including  an 
environn  ental  assessment,  may  be 
obtained  irom  Peter  ].  Eldridge. 
Southeas  Regional  Office.  NMFS.  9721 
Executive  Center  Drive  N..  St. 
Petersbui  ?.  FL  33702. 
FOR  FURT  lER  INFORMATION  CONTACT: 
Peter  J.  E  dridge.  813-570-5305. 
SUPPLEM!  NTARY  INFORMATION:  Snapper- 
grouper  s  pecies  off  the  southern 
Atlantic  i  tates  are  managed  under  the 
Fishery  ^  lanagement  Plan  for  the 
Snapper-  r.rouper  Fisher\-  of  the  South 
Atlantic  FMP).  The  FMP  was  prepared 
by  the  C<  uncil  and  is  implemented 
through  I  egulations  at  50  CFR  part  646 


under  the  authority  of  the  Magnuson 
Fisher>'  Conservation  and  Management 
Act  (Magnuson  Act). 

Gag,  Mycteroperca  microlepis,  is  a 
protogynous  hermaphrodite  in  the 
family  Serranidae  (sea  basses)  that  is 
found  throughout  the  South  Atlantic 
region.  It  is  a  relatively  long-lived 
species  that  is  highly  prized  by 
fishermen.  Gag  form  spawning 
aggregations  consisting  of  a  few 
dominant  males  and  many  females. 
Male  gag  are  ver>'  aggressive  during 
spawTiing  and  are  particularly 
vulnerable  to  overfishing  during  the 
spa\vning  season.  Several  related 
species  in  the  Caribbean  have 
experienced  recruitment  failure  due  to 
excessive  fishing  during  the  spawning 
season. 

Whereas  the  average  sex  ratio  (male  to 
female)  of  gag  previously  was  1:10. 
recently  it  appears  to  be  approaching 
1:100.  This  is  coincident  with 
increasing  fishing  pressure  on  gag. 
declining  landings,  and  smaller  average 
size  of  gag  Ifuided.  Recent  public 
testimony  indicates  a  growing  concern 
that  the  gag  stock  is  declining. 

The  Council  is  concerned  that  a 
reduction  in  abundance  of  males  is 
adversely  affecting  the  reproductive 
capacity  of  the  resource.  The  Council 
considered  management  measures  for 
gag  in  Amendments  6  and  7  to  the  FMP. 
but  deferred  action  because  of  the  lack 
of  definitive,  current  information  on  the 
sex  ratio  and  other  reproductive 
characteristics.  That  information  has 
been  difficult  to  obtain  because  gag  are 
eviscerated  at  sea.  as  specifically 
authorized  at  50  CFR  646.21(b)(1). 
Hence,  their  reproductive  organs  have 
been  unavailable  for  sampling  by  NMFS 
biologists. 

In  October  1994.  NMFS  biologists 
reported  the  inadequacy  of  current  data 
to  the  Council.  Because  of  that 
inadequacy  of  data,  the  Council 
requested  this  emergency  interim  rule 
so  that  the  reproductive  organs  of  gag 
could  be  sampled  during  the  1994-95 
spawning  season  that  begins  in 
December.  Sampling  is  expected  to 
occur  through  April,  the  end  of  the 
spawning  season. 
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NA 


NA 


A  significant  reduction  in  the 
reproductive  capacity  of  gag  will  result 
in  recruiunent  overfishing  and 
consequent  long-term  adverse  impacts 
on  the  resoLU-ce.  The  availability  of  gag 
reproductive  organs  under  this 
emergency  interim  rule  will  enable 
NMFS  biologists  to  obtain  information 
necessary  for  the  Council  to  determine 
changes  in  the  reproductive  capacity  of 
gag  and  to  formulate  management 
measures  to  avert  recruitment 
overfishing,  if  necessary.  The  Council 
requests  this  action  now  to  take 
advantage  of  the  1994-95  spawning 
season,  during  which  gag  are  more 
readily  available.  If  the  data  are  not 
collected  under  this  emergency  interim 
rule,  the  1994-95  spawning  season  will 
be  over  before  an  FMP  amendment  can 
be  implemented  to  collect  the  data. 
Thus  the  data  would  not  be  available  for 
at  least  another  year.  Such  delay  is  not 
in  the  best  interests  of  effective 
management  of  the  gag  resource  and 
mav  require  more  severe  measures  to 
avert  recruitment  overfishing.  Based  on 
data  obtained  dm-ing  the  forthcoming 
spawning  season,  the  Council  will  be 
able  to  devise  appropriate  management 
measures  for  im.plementation  by  NMFS 
prior  to  the  1995-96  spawning  season. 

The  NMFS  Science  and  Research 
Director  will  select  permitted  vessels  for 
sampling  and  notify  vessel  owners  in 
v\Titing.  Sampling  will  occur  at 
dockside  or  in  dealer  establishments. 
Sampling  schedules  will  be  coordinated 
among  vessel  owners,  dealers,  and 
NMFS  port  agents  to  ensure  effuctive. 
representative  sampling  of  landings  and 
to  minimize  disruption  of  off-loading 
procedures.  The  cooler  weather  during 
the  sampling  program  will  minimize 
possible  deterioration  of  product  quality 
because  bacterial  activity  is  markedly 
reduced  at  lower  temperatures. 

Compliance  with  NMFS  Guidelines  for 
Emergency  Rules 

The  Council  and  NMFS  have 
concluded  that  the  present  situation 
constitutes  a  biological  emergency, 
which  is  properly  addressed  by  this 
emergency  interim  rule,  and  that  the 
situation  meets  NMFSs  policy 


guidelines  for  the  use  of  emergency 
rules  as  published  on  January  6,  1992 
(57  FR  375).  The  situation:  (1)  Results 
from  recent,  unforeseen  events  or 
recently  discovered  circumstances;  (2) 
presents  a  serious  management  problem; 
and  (3)  can  be  adequately  handled  only 
by  an  emergency  rule  for  which  the 
immediate  benefits  would  outweigh  the 
value  of  advance  notice,  public 
comment,  and  deliberative 
consideration  provided  under  the 
normal  FMP  amendment  and 
rulemaking  process.  The  basis  for  the 
conclusions  regarding  these  emergency 
guidelines  is  summarized  above. 

NMFS  concurs  with  the  Council  s 
findings  about  the  biological  emergency 
and  the  need  for  immediate  regulatory 
action.  Accordingly.  NMFS  publishes 
this  emergency  interim  rule,  effective 
initially  for  90  days,  as  authorized  by 
section  305(c)  of  the  Magnuson  Act.  By 
agreement  of  NMFS  and  the  Council, 
this  emergency  interim  rule  may  be 
extended  for  an  additional  period  of  90 
days. 

Classification 

The  Assistant  Administrator  for 
Fisheries.  NOAA  (AA),  has  determined 
that  this  rule  is  necessarv'  to  respond  to 
an  emergency  situation  and  is  consistent 
with  the  Magnuson  Act  and  other 
applicable  law. 


This  emergency  interim  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

Tne  AA  finds  that  the  immediate  need 
to  commence  the  necessary  data 
collection  on  the  sex  ratio  of  gag  during 
the  current  spawning  season  constitutes 
good  cause  to  waive  the  requirement  to 
provide  prior  notice  and  an  opportunity 
for  public  comment,  pursuant  to 
authority  set  forth  at  5  U.S.C.  553(b)(B). 
as  such  procedures  would  be  contrarv  to 
the  public  interest.  Similarly,  the  need 
to  implement  these  measures  in  a  timelv 
manner  to  address  the  biological 
emergency  described  above  constitutes 
good  cause,  under  authority  contained 
in  5  U.S.C.  553(d)(3).  to  waive  the  30- 
day  delay  in  effective  date. 

List  of  Subjects  in  50  CFR  Part  646 

Fisheries,  Fishing.  Reporting  and 
recordkeeping  requirements. 

Dated:  January  10.  199,5, 
Charles  Kamella, 

Acting  Program  Management  Offiirr. 
\'ntional \larine Fisheries  Senire. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  646  is  amended, 
effective  January  18.  1995  through  April 
18.  1995.  as  follows: 

PART  646— SNAPPER-GROUPER 
FISHERY  OFF  THE  SOUTHERN 
ATLANTIC  STATES 

1.  The  authority  citation  for  part  <>4f> 
continues  to  read  as  follows; 


Authority:  16  U  S.C.  1801  et  seq. 

2.  In  §646.7,  paragraph  (zz)  is  added 
to  read  as  follows: 

§646.7    Prohibitions. 


(zz)  Fail  to  maintain  gag  in  a  whole 
condition,  as  specified  in  §646.21(b)(3) 

3,  In  §646,21.  paragraph  (b)(3)  is 
added  to  read  as  follows: 

§646.21    Harvest  limitations. 


(b)  *  *  • 

(3)  The  provisions  of  paragraph  (b)(l ) 
of  this  section  notwithstanding,  the 
owner  or  operator  of  a  vessel  for  which 
a  permit  for  snapper-grouper,  excluding 
wreckfish,  has  been  issued,  as  required 
by  §646, 4(a)(1),  and  that  is  selected  in 
ivriting  by  the  Science  and  Research 
Director,  must  maintain  gag  in  a  whole 
condition,  that  is.  not  eviscerated, 
through  off-loading  and  after  off-loading 
for  such  time  as  will  provide  a 
reasonable  opportunity  for  the  .Sciem  f 
and  Research  Director  to  cdIIocI 
biological  .samples, 
•         «         *         •         • 
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Export  Bofius  Programs 
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require  a 
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Federal  Register 
Vol.  60.  No.  11 

Wednesday.  lanuar>'  18.  1995 


Credit  Corporation 
1494 


Commodity  Credit 
is  proposing  to  amend  its 
to:  (1)  Delete  the  export 
requirement  for  qualification 
in  the  Export 
Program  (EEP)  and  the 
Incentive  Program  (DEIP) 
ish  the  time  at  wrhich  new 
pc  rticipants  would  be  eligible 
I  onus  payments.  These 
s  are  intended  to  provide  the 
•  for  a  greater  number  of  U.S. 
participate  in  the  EEP  and 
proposed  rule  would  also 
sral  provisions  of  the 
to  make  them  clearer,  easier 
,  more  consistent  with  the 
that  apply  to  some  of  the 
jxport  programs. 

ts  must  be  submitted  on 
March  20,  1995. 

All  comments  concerning 
d  regulations  should  be 
;o  L.T.  McElvain,  Director, 

Division,  Foreign 
1  Service,  U.S.  Department  of 
.  AG  Box  1035,  Washington, 
5;  FAX  (202)  720-2949. 
received  will  be  available 
nspection  at  the  above 
during  regular  business  hours. 
INFORMATION  CONTACT:  L.T. 
Director,  CCC  Operations 
the  address  stated  above. 
(202)  720-6211.  The  U.S. 
of  Agriculture  (USDA) 
4iscrimination  in  its  programs 
s  of  race,  color,  national 
religion,  age.  disability, 
liefs  and  marital  or  familial 
with  disabilities  who 
Ittmative  means  for 

of  program  information 


ct 


(braille,  large  print,  audiotape,  etc.) 
should  contact  the  USDA  Office  of 
Communications  at  (202)  720-5881 
(voice)  or  (202)  720-7808  (TDD). 

SUPPt-EMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  is  issued  in 
conformance  with  E,xecutive  Order 
12866.  It  has  been  determined  to  be 
neither  significant  nor  economically 
significant  for  the  purposes  of  E.O. 
12866  and,  therefore,  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Fle.xibility  Act  is  not 
applicable  to  this  proposed  rule  since 
CCC  is  not  required  by  5  U.S.C.  553  or 
any  other  provision  of  law  to  publish  a 
notice  of  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24,  1983). 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Paperwork  Reduction  Act 

The  amendment  to  7  CFR  part  1494 
set  forth  in  this  proposed  rule  does  not 
contain  information  collections  that 
require  clearance  by  the  OMB  under  the 
provisions  of  44  U.S.C.  35. 

Executive  Orderl  2778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  The  proposed  rule 
would  have  preemptive  effect  with 
respect  to  any  state  or  local  laws, 
regulations,  or  policies  which  conflict 
with  such  provisions  or  which 
otherwise  impede  their  full 
implementation.  The  rule  would  not 
havo  retroactive  effect.  The  regulations 
currently  require  that  certain 


administrative  remedies  be  exhausted 
before  suit  may  be  filed,  and  the 
proposed  rule  does  not  change  this 
requirement. 

The  Department  of  Agriculture  is 
committed  to  carrying  out  its  statutory 
and  regulatory  mandates  in  a  manner 
that  best  serves  the  public  interest. 
Therefore,  where  legal  discretion 
permits,  the  Department  actively  seeks 
to  promulgate  regulations  that  promote 
economic  growth,  create  jobs,  are 
minimally  burdensome,  and  are  easy  for 
the  public  to  understand,  use  or  comply 
with.  In  short,  the  Department  is 
committed  to  issuing  regulations  that 
maximize  net  benefits  to  society  and 
minimize  costs  imposed  by  those 
regulations. 

Request  for  Public  Comment 

Comments  are  requested  with  respect 
to  this  proposed  rule  and  such 
comments  shall  be  considered  in 
developing  the  final  rule. 

Background 

The  current  EEP  regulations  require 
an  exporter  that  seeks  to  participate  in 
the  program  to  qualify  in  accordance 
with  the  procedures  set  forth  in  7  CFR 
1494.301.  These  qualification 
procediues  also  apply  to  the  DEIP 
pursuant  to  7  CFR  1494.1200.  One 
provision,  the  current  §  1494.301(a)(1), 
requires  a  person  seeking  to  qualify  to 
submit  evidence  of  its  experience, 
within  the  preceding  three  calendar 
years,  in  selling  for  export  a  particular 
eligible  commodity  or  an  agricultural 
commodity  which  CCC  determines  to  be 
similar  to  the  eligible  commodity. 
Under  the  current  regulations,  an 
exporter  must  qualify  separately  for 
each  eligible  commodity  that  it  intends 
to  export. 

These  requirements  have  limited 
exporter  participation  in  the  EEP  and 
the  DEIP.  As  a  result.  CCC  is  proposing 
to  delete  the  current  §  1494.301(a)(1) 
and  dispense  with  the  prior  export 
experience  requirement.  If  the  proposed 
amendment  is  adopted,  an  exporter 
would  simply  qualify  one  time  to  be 
eligible  to  participate  in  a  program  and 
could  thereafter  export  any  eligible 
commodity  under  that  program. 
Accordingly,  the  proposed  rule  revises 
the  definition  of  "eligible  exporter"  in 
§  1494. 201(q)  and  deletes  the  current 
§  1494.301(b),  which  sets  forth  the 
procedure  to  qualify  for  additional 
eligible  commodities. 


An  exporter  that  is  currently  qualified 
to  export  a  specific  eligible 
commodity(ies)  under  one  of  these 
programs  would  be  qualified  to  export 
any  eligible  commodity  under  such 
program.  However,  an  exporter  that 
sought  to  participate  in  both  the  EEP 
and  the  DEIP  would  have  to  qualify 
separately  for  each  program. 

The  proposed  rule  also  provides,  in 
the  revised  §  1494.301(g),  that  a 
qualified  exporter  (i.e.,  an  "eligible 
exporter")  that  has  not  yet  demonstrated 
its  ability  to  participate  successfully  in 
the  EEP  would  become  eligible  to 
receive  a  bonus  payment(s)  only  after 
the  eligible  commodity  specified  in  an 
EEP  Agreement  entered  into  the  eligible 
country.  Such  an  exporter  would  have 
to  furnish  performance  security  under 
"Option  B"  of  the  applicable  Invitation 
and  follow  the  procedure  specified  in 
§  1494.701(d)  to  request  the  payment  of 
the  bonus. 

A  qualified  exporter  could 
demonstrate  its  ability  to  participate 
successfully  in  the  EEP  by  entering  or 
causing  to  be  entered  into  the  eligible 
country  at  least  95%  of  the  quantity  of 
the  eligible  commodity  specified  in  any 
one  EEP  Agreement.  CCC  would 
consider  that  an  exporter  had  proven  its 
ability  to  participate  successfully  in  the 
EEP  as  of  the  date  on  which  CCC  paid 
to  the  exporter  a  bonus  for  entry  of  a 
quantity  that  brought  the  total  entered 
quantity  for  any  one  EEP  Agreement  to 
at  least  95%.  For  all  EEP  Agreements 
that  such  exporter  entered  into  with 
CCC  subsequent  to  that  date,  the 
exporter  could  furnish  performance 
security  under  "Option  A"  of  the 
applicable  Invitation  and  be  eligible  to 
receive  bonus  payments  upon  the 
submission  of  export  documents,  in 
accordance  with  §  1494.701(c). 

CCC  has  not  permitted  exporters  to 
furnish  performance  security  and  seek 
bonus  payments  under  "Option  B"  in 
recent  EEP  and  DEIP  Invitations.  If  this 
proposed  rule  is  adopted,  then  CCC 
would  again  permit  exporters  to  select 
"Option  B."  CCC  would  set  the 
performance  security  rates  for  both 
"Option  A"  and  "Option  B"  at  the  same 
level.  (Currently  this  rate  is  10%  of  the 
sales  price,  but  the  rate  applicable  to 
offers  made  in  response  to  an  Invitation 
will  be  specified  in  such  Invitation.) 
Therefore,  the  only  difference  between 
the  two  options  would  be  in  the  timing 
of  the  bonus  payment,  i.e.,  after  export 
for  "Option  A"  or  after  entry  for 
"Option  B." 

The  revised  §  1494.301(g)  would  also 
apply  to  the  DEIP,  pursuant  to  7  CFR 
§  1494.1200.  However,  the  EEP  and  the 
DEIP  would  continue  to  be  administered 
separately  and  the  entry  of  the  eligible 


commodity  into  a  country  under  one 
program  would  not  satisfy  the  entry 
requirement  to  demonstrate  successful 
performance  under  the  other  program. 

This  proposed  amendment  would 
permit  a  new  company  without  specific 
export  experience  to  demonstrate  its 
ability  to  participate  successfully 
without  foregoing  the  benefit  of  the 
export  bonus.  At  the  same  time,  by 
paying  the  bonus  to  new  program 
participants  only  after  the  arrival  of  the 
eligible  commodity.  CCC  would  protect 
its  interests. 

CCC  is  also  proposing  to  make  several 
other  minor  changes  that  would  apply 
to  both  the  EEP  and  the  DEEP.  First,  the 
proposed  rule  would  add,  in  the  revised 
§  1494.301(a)(6),  a  requirement  that 
exporters  interested  in  qualifying  for 
program  participation  certify  that 
neither  the  exporter  nor  any  of  its 
principals  has  been  debarred, 
suspended,  or  proposed  for  debarment 
fi-om  contracting  with  or  participating  in 
programs  administered  by  any  U.S. 
Government  agency.  This  would  make 
the  EEP  and  DEEP  regulations  consistent 
with  the  regulations  governing  CCC's 
export  credit  guarantee  programs. 

Second,  CCC  is  proposing  to  delete 
the  second  sentence  in  the  paragraph 
that  is  currently  designated 
§  1474.301(e)  but  that  has  been 
redesignated  as  §  1494.301(d)  in  the 
proposed  rule.  This  sentence  states  that 
persons  with  a  history  of  unsatisfactory 
participation  in  U.S.  Government 
programs  or  performance  of  contracts  or 
agreements  with  the  U.S.  Government 
during  the  past  three  years  will  be 
ineligible  to  participate  in  the  EEP, 
unless  CCC  determines  that  permitting 
the  interested  person  to  participate 
would  be  in  the  best  interests  of  the 
program.  This  sentence  is  unnecessary, 
and  potentiallyconfusing,  b".:ause  CCC 
already  has  the  authority  a^id 
procedures  to  suspend  or  debar  a  person 
from  program  participation  for  these 
reasons  pursuant  to  its  suspension  and 
debarment  regulations  (7  CFR  part 
1407). 

Third,  CCC  is  proposing  to  delete  the 
paragraph  designated  §  1494.301(f)(3)  in 
the  current  regulations,  which  provides 
that  a  person  is  ineligible  to  participate 
in  the  EEP  if  such  person  employs  any 
individuals  debarred  or  suspended  from 
contracting  with  or  participating  in 
programs  administered  by  any  agency  of 
the  U.S.  Government.  This  language  is 
overly  broad  and  CCC  would  be 
adequately  protected  by  §  1494.301(a)(6) 
and  (e)  as  revised  in  the  proposed  rule. 

Fourth,  CCC  is  proposing  to  rewrite 
the  paragraph  that  is  currently 
designated  §  1474.301(g)  but  that  has 
been  redesignated  as  §  1494.301(f)  in  the 


proposed  rule.  The  first  sentence  was 
rewritten  in  the  proposed  rule  to  inform 
qualified  exporters  in  a  more  direct 
fashion  that  they  have  a  duty  to  update 
the  information  they  have  provided  to 
CCC  pursuant  to  §  1494.301(a)  to  ensure 
that  it  is  current  and  accurate.  The 
second  sentence  was  deleted  in  the 
proposed  rule  because  it  is  unnecessary. 
If  CCC  receives  information  indicating 
that  a  qualified  exporter  should  no 
longer  be  permitted  to  participate  in  its 
programs,  it  will  take  action  to  suspend 
or  debar  such  exporter  pursuant  to 
CCC's  suspension  and  debarment 
regulations. 

The  proposed  rule  contains  other 
minor,  non-substantive  changes  that  are 
intended  to  make  the  rule  clearer,  easier 
to  read,  and  more  consistent  with  the 
regulations  that  apply  to  some  of  the 
other  CCC  export  programs. 

List  of  Subjects  in  7  CFR  Fart  1494 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Exports,  Government  contracts. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  it  is  proposed  that  7  CFR 
part  1494  be  amended  as  follows: 

PART  1494— EXPORT  BONUS 
PROGRAMS 

Subpart  B — Export  Enhancement 
Program  Operations 

1  The  authority  citation  for  7  CFR 
part  1494,  subpart  B,  continues  to  read 
as  follows: 

Authority:  7  U.S.C.  5602,  5651,  5661.  5662, 
5676;  15  U.S.C.  714c 

2.  Paragraph  (q)  of  Section  1494.201  is 
revised  to  read  as  follows: 

§1494.201     Definitions  Of  terms. 

***** 

(q)  Eligible  exporter—A  person  that 
has  been  notified  by  CCC  that  such 
person  is  qualified  to  submit  offers  in 
response  to  Invitations. 

*        »        •        •        • 

3.  Section  1494.301  is  amended  by 
revising  the  introductory  text  and  the 
paragraph  (a)  introductory  tex-t:  by 
removing  paragraph  (a)(1)  and 
redesignating  paragraphs  {o)(2)  through 
(3;(6)  as  paragraphs  (a)(1)  through  (a)(.T). 
respectively;  by  adding  a  new  paragraph 
(a)(6);  by  removing  paragraph  (h)  and 
redesignating  paragraphs  (c)  through  (g) 
as  paragraphs  (b)  through  (f). 
respectively;  by  rexising  newly 
designated  paragraphs  (b),  (d),  (e)  and 
(f);  and  by  adding  a  new  paragraph  (g) 
to  read  as  follows: 
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lowing  certification:  'i 
best  of  my  knowledge  and 
Neither  [name  of  interested 
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from  contracting  with  or  participating  in 
programs  administered  by  a  U.S. 
Government  agency. 

(f)  Duty  to  update  information 
provided  to  CCC.  An  eligible  exporter  is 
under  a  continuing  obligation  to  inform 
CCC  of  any  changes  in  the  information 
or  documentation  submitted  to  CCC 
pursuant  to  paragraph  (a)  of  this  section 
and  to  provide  current  and  accurate 
information  to  CCC. 

(g)  Payment  of  bonus  to  exporters 
without  proven  EEP  participation.  An 
eligible  exporter  that  has  not  yet 
demonstrated  its  ability  to  participate 
successfully  in  the  EEP  will  be  eligible 
to  receive  a  bonus  pa>Tnent(s)  only  after 
the  eligible  commodity  specified  in  an 
EEP  Agreement  has  entered  into  the 
eligible  countrj'.  Such  an  exporter  must 
furnish  performance  security  under 
"Option  B"  of  the  applicable  Invitation 
and  follow  the  procedure  specified  in 

§  1494.701(d)  to  request  the  payment  of 
thr^onus.  An  eligible  exporter  may 
demoRsttate  its  ability  to  participate 
successfully  in  the  EEP  by  entering  or 
causing  to  be  entered  into  the  eligible 
country-  at  least  95%  of  the  quantity  of 
the  eligible  commodity  specified  in  any 
one  EEP  Agreement.  CCC  will  consider 
that  an  exporter  has  proven  its  ability  to 
participate  successfully  in  the  EEP  as  nf 
the  date  on  which  CCC  pays  to  the 
exporter  a  bonus  for  entr>'  of  a  quantity 
that  brings  the  total  entered  quantity  for 
any  one  EEP  Agreement  to  at  least  95%. 
For  all  EEP  Agreements  that  such 
exporter  enters  into  with  CCC 
subsequent  to  that  date,  the  exporter 
may  furnish  performance  security  under 
■Option  A"  of  the  applicable  Invitation 
and  will  be  eligible  to  receive  bonus 
payments  in  accordance  \wth 
^l'494.701(i.). 

Signed  at  Washington,  DC.  on  laniiary  1 1 
i<)Or.. 
Christopher  E.  Goldthwait, 

Ctnrml  Sniea  Manager  and  VicePresidfu!. 
Cpmntodity  Credit  Corporation. 
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Rural  Housing  and  Community 
Development  Service 

Rural  Business  and  Cooperative 
Development  Service 

Rural  Utilities  Service 

Consolidated  Farm  Service  Agency 

7  CFR  Parts  1948  and  1951 

RIN  0575-AB83 

Intermediary  Relending  Program 

AGENCIES:  Rural  Housing  and 
Community  Development  Service.  Rural 
Business  and  Cooperative  Development 
Service.  Rural  Utilities  Service,  and 
Consolidated  Farm  Ser\ice  Agency. 
USD  A. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Rural  Business  and 
Cooperative  Development  Ser\'ice  is 
proposing  to  amend  regulations  for  die 
Intermediary  Relending  Program  (IRP). 
This  action  is  needed  to  clarify  and 
revise  procedures  and  requirements 
regarding  a  variety  of  issues.  The 
amendments  are  expected  to  clarify  the 
roles  of  the  Government  and 
intermediaries,  make  the  program  more 
responsive  to  the  needs  of 
intermediaries  and  ultimate  recipients, 
and  facilitate  continuing  expansion  of 
the  program. 

DATES:  Comments  must  be  received  on 
or  before  March  20. 1995. 
ADDRESSES:  Submit  written  comments 
in  duplicate  to  the  Chief.  Regulations 
Analysis  and  Control  Branch.  Rural 
Economic  and  Community  Development 
Service,  USDA.  Ag.  Box  0743. 
Washington,  DC  20250-0743.  All 
written  comments  made  pursuant  to  this 
r.otice  will  be  available  for  public 
inspection  during  regular  working  hours 
at  the  above  office,  located  in  room 
6348,  South  Agricuhure  Building.  14th 
and  Independence  Avenue  SW, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  M, 
Wayne  Stansbery,  Business  and 
Industry  Loan  Specialist.  Rural  Business 
and  Cooperative  Development  Service, 
USDA,  Ag.  Box  3221.  Washington,  DC 
20250,  Telephone  (202)  720-6819. 

SUPPLEMENTARY  INFORMATION: 

Classincation 

We  are  issuing  this  proposed  rule  in 
conformance  with  E.xecutive  Order 
12866,  and  have  determined  that  it  is  a 
".significant  regulatory-  action." 

Programs  Affected 

The  Catalog  of  Federal  Domestic 
Assistance  program  impacted  by  this 


action  is:  10.767,  Intermediary 
Relending  Program. 

Program  Administration 

Due  to  reorganization  actions  within 
the  Department  of  Agriculture,  the 
Intermediary  Relending  Program  is 
currently  administered  by  the  Rural 
Business  and  Cooperative  Development 
Service  (RBCDS).  The  RBCDS  is  a 
successor  to  the  Rural  Development 
Administration,  which  was  a  successor 
to  the  Farmers  Home  Administration. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  7  CFR  part 
1951  subpart  R  have  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  and  assigned  OMB  control 
number  9575-0131,  in  accordance  with 
the  Paperwork  Reduction  Act  of  1980. 
The  revised  information  collection 
requirements  contained  in  7  CFR  part 
1948  subpart  C  will  be  submitted  to 
OMB  for  review  under  Section  3504(h) 
of  the  Paperwork  Reduction  Act.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  vary  fi-om  30 
minutes  to  56  hours  per  response  with 
an  average  of  3.27  hours  per  response, 
including  time  for  reviewdng 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Please  send  written  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs.  OMB,  Attention:  Desk  Officer 
for  USDA,  Washington,  DC  20503. 
Please  send  a  copy  of  your  comments  to 
Jack  Holston,  Agency  Clearance  Officer, 
USDA,  RECD.  Ag.  Box  0743, 
Washington,  DC  20250. 

Intergovernmental  Review 

As  set  forth  in  the  final  rule  and 
related  Notice  to  7  CFR  part  3015, 
subpart  V,  48  FR  29112.  June  24. 1993, 
Intermediary  Relending  Loans  are 
subject  to  the  provisions  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  RBCDS 
conducts  intergovernmental 
consultation  in  the  manner  delineated 
in  FmHA  Instruction  194Q-J. 
"Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities." 

Civil  Justice  Reform 

This  document  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
It  is  the  determination  of  RBCDS  that 
this  action  does  not  unduly  burden  the 
Federal  Court  System  in  that  it  meets  all 
applicable  standards  provided  in 
section  2  of  the  Executive  Order. 


Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  FmHA  Instruction 
1940-G.  "Environmental  Program." 
RBCDS  has  determined  that  tliis 
proposed  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1969,  Pubhc  Law  91-190.  an 
Environmental  Impact  Statement  is  not 
required. 

Background 

This  regulatory  package  is  an 
initiative  to  enhance  the  program 
through  revisions  based  on  experience 
with  operation  of  the  program.  The 
primary  changes  include  the  following: 

1.  The  regulation  is  completely 
reorganized  for  improved  clarity. 

2.  Definitions  are  provided  for 
"Agency  IRP  loan  funds."  "IRP 
revolving  fund,"  "revolved  funds."  and 
"technical  assistance."  Throughout  the 
document,  clarifications  are  provided  as 
to  which  requirements  apply  only  to 
Agency  IRP  loan  funds,  which  apply  to 
revolved  funds,  and  which  apply  to 
everything  in  the  IRP  revolving  fund. 

3.  Agency  State  Offices  are  authorized 
to  accept  and  process  all  applications 
except  those  from  applicants  located 
within  Washington,  D.C.,  which  will  be 
processed  by  the  National  Office. 

4.  Eligibihty  requirements  for 
intermediaries  are  revised  to  clarify  that 
a  proposed  intermediary  that  does  not 
have  lending  experience  may  still 
qualify  for  a  loan  if  it  will  arrange  for 
services  of  people  with  lending 
experience. 

5.  Eligibility  requirements  are  revised 
to  provide  that  proposed  intermediaries 
that  have  an  outstanding  Federal 
judgement  are  not  eligible. 

6.  Eligibility  requirements  are 
provided  for  Ultimate  recipients. 

7.  Eligible  purposes  for  loans  to 
ultimate  recipients  are  revised  to  be 
more  consistent  with  the  Business  and 
Industry  loan  program,  authorize  loans 
for  refinancing  and  recreation  facilities 
(except  golf  courses,  gambling  and  race 
tracks). 

8.  Security  requirements  are  clarified. 

9.  General  guidelines  are  provided  for 
interest  rates  and  terms  of  loans  to 
ultimate  recipients,  along  with 
clarification  that  such  rates  must  be 
within  limits  established  in  the 
intermediary's  work  plan. 

10.  Loan  ceilings  are  revised  to 
provide  that,  subject  to  certain 
conditions,  intermediaries  may  receive  a 
series  of  subsequent  loans  of  up  to  $1 
million  each  to  a  combined  total  of  up 


to  $15  million.  The  ceiling  on  loans  to 
an  ultimate  recipient  is  raised  to 
$250,000. 

11.  The  intermediary's  rt 
responsibilities  for  maintaining  the 
intermediary  revolving  fund  are 
clarified  and  a  provision  is  added  for 
establishment  of  a  reserve  for  bad  debts 
of  15  percent  of  the  intermediary's 
portfolio. 

12.  Loan  disbursement  procedures  are 
revised  to  allow  intermediaries  to  draw 
up  to  25  percent  of  their  loan  at  loan 
closing.  The  funds  may  be  placed  in  an 
interest  bearing  account  if  they  are  not 
immediately  needed  for  loans  to 
ultimate  recipients. 

13.  The  requirement  for 
intermediaries  to  operate  in  accordance 
with  an  approved  work  plan  is  clarified 
and  guidelines  are  provided  for  RBCDS 
approval  of  work  plan  revisions. 

14.  The  contents  of  a  complete 
application  and  work  plan  are  revised  to 
eliminate  some  unnecessary  items, 
provide  more  detail  on  what  should  be 
covered  regarding  relending  plans,  add 
certifications  regarding  debarment, 
Federal  debt  collection  policies,  and 
lobbying,  and  provide  for  streamlined 
applications  for  subsequent  loans. 

15.  The  priority  point  scoring  system 
is  revised  to  adjust  the  percentages 
required  to  qualify  for  points  based  on 
service  area  income  compared  to  the 
poverty  line,  provide  for  points  based 
on  service  area  income  compared  to 
Statewide  non-metropolitan  income, 
provide  for  points  based  on  loans  to 
underrepresented  groups,  and  provide 
more  guidelines  for  the  assigning  of 
points  by  the  Administrator. 

16.  The  requirement  for  a  certification 
by  the  intermediary  regarding  equity  is 
removed. 

17.  Guidelines  are  provided  for 
information  to  be  submitted  to  RBCDS 
regarding  proposed  loans  fo  ultimate 
recipients  and  for  RBCDS  review-  and 
response  to  the  information. 

In  addition,  a  number  of  issues  were 
explored  and  alternatives  were 
considered  in  preparing  this  Proposed 
Rule.  An  internal  taskforce  of  State 
Directors  and  other  State  Office 
personnel  has  recommended 
alternatives  to  some  of  the  material  in 
this  proposed  rule  and  additional 
changes  that  have  not  been  incorporafed 
into  this  proposed  rule.  We  invite  and 
encourage  comments  and  suggestions  in 
these  areas  or  in  others  germane  to  the 
mission  and  purpose  of  the  program.  To 
the  e.xtent  that  comments  received  raise 
new  issues  or  cause  revision  of  the 
proposed  regulation  which  are  outside 
the  scope  of  the  subject  matter  area  now 
contemplated  by  this  proposal,  the 
Agency  will  publish  a  new  proposal.  We 
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4.  Outcome  and  performance 
measures. 

There  is  a  significant  need  for 
information  which  documents  the  rural 
community  and  economic  development 
outcome  achieved  as  a  result  of  IRP 
activity.  What  are  appropriate  outcome 
and  performance  measures  and 
reporting  requirements  for  the 
intermediar}'  loan  funds  financed  by  the 
program,  and  for  the  funded  activities  of 
the  ultimate  recipients  of  the  loans? 

5.  E.xperience  requirements. 

To  enable  more  socially  oriented 
community-based  organizations  to  use 
the  program,  the  taskforce  has  suggested 
further  revising  the  eligibility 
requirements  for  intermediaries.  They 
have  proposed  allowing  loans  to 
intermediaries  that  have  experience  in 
assisting  rural  business  or  community 
development,  but  not  necessarily 
lending  experience.  The  proposed  rule, 
as  well  as  current  policy,  would  allow 
this,  but  only  if  the  Intermediary  will 
bring  individuals  with  loan  making  and 
servicing  experience  and  expertise  into 
the  operation  (§  1948.103(b)(2)).  Would 
relaxing  the  requirement  for  individuals 
with  lending  experience  achieve  the 
goal  of  bringing  more  socially  oriented 
intermediaries  into  the  program? 

6.  Citizenship  requirements. 

The  taskforce  recommended  further 
revising  the  eligibility  requirements  for 
ultimate  recipients  to  allow 
intermediaries  to  make  loans  to 
businesses  ov\Tied  by  non-U. S.  citizens 
if  the  project  funded  creates  or  retains 
jobs  for  U.S.  residents.  Such  loans 
would  be  restricted  to  fixed  assets 
located  in  the  U.S.  and  the  business 
would  have  to  have  managers  that  are 
U.S.  citizens  or  legally  admitted  to  the 
U.S.  for  permanent  residence.  Would 
this  provision  significantly  help  to 
provide  jobs? 

7.  Management  consultant  fees. 
The  taskforce  has  suggested  further 

rt-vising  the  eligible  loan  purposes  for 
loans  to  ultiniate  recipients  to  include 
management  consultant  fees.  Could  this 
enhance  the  likelihood  of  success  for 
ultimate  recipients? 

8.  Technical  assistance. 

The  taskforce  has  suggested  further 
revising  the  eligible  loan  purposes  to 
allow  intermediaries  to  use  IRP  funds  to 
provide  direct  technical  assistance  to 
ultimate  recipients  or  prospective 
recipients.  Would  this  change  be 
valuable?  Is  technical  assistance  an 
appropriate  use  for  IRP  funds? 

9.  Security  requirements. 

When  the'lRP  was  initiated  in  1988. 
the  security  required  for  most  loans  to 
intermediaries  was  a  blanket  pledge  of 


the  IRP  revolving  fund.  In  1991,  the 
regulation  was  revised  to  require 
assignments  on  all  promissory  notes  and 
security  documents  (§  1948.113(a)(2)). 
Intermediaries  have  complained  from 
time  to  time  about  being  required  to 
provide  the  assignments  and  the 
taskforce  has  suggested  that  the 
requirement  be  removed.  Is  the 
providing  of  assignments  an  inordinate 
burden  on  the  intermediary? 

10.  Review  and  concurrence  for  loans 
to  ultimate  recipients. 

Current  regulations  require 
intermediaries  to  obtain  the 
Government's  review  and  concurrence 
in  the  IRP  loans  it  proposes  to  make  to 
ultimate  recipients.  This  proposed  rule 
clarifies  the  limited  scope  of  review 
required  for  concurrence  (§  1948.128) 
and  also  clarifies  that  the  requirement 
for  review  and  concurrence  applies  only 
to  Federal  loan  funds  and  does  not 
apply  to  loans  made  from  the  revolving 
fund  from  collections  on  previous  loans. . 
The  taskforce,  in  addition,  suggests 
exempting  intermediaries  that  have 
demonstrated  a  successful  track  record 
of  lending  IRP  funds  and  servicing  loans 
from  the  requirement.  Most  of  the 
impact  of  this  change  would  be  on 
subsequent  loans  to  intermediaries. 
Another  alternative  would  be  to  simply 
not  require  Government  review  and 
concurrence  on  loans  to  ultimate 
recipients  made  from  subsequent  loans 
to  intermediaries.  Should  it  be 
necessary  for  intermediaries  to  obtain 
Government  concurrence  on  every 
proposed  loan  from  Federal  funds? 
11.  Multiple  IRP  revolving  funds. 
Intermediaries  are  required  to 
establish  separate  bookkeeping  accounts 
and  bank  accounts  for  the  IRP  revolving 
fund.  Intermediaries  that  receive  more 
than  one  IRP  loan  are  required  to 
establish  a  separate  revolving  fund  with 
separate  accounts  for  each  loan.  The 
proposed  rule  would  allow  the  funds  to 
be  combined  with  Government  consent 
and  under  certain  conditions 
(§  1948.115(b)(5)).  The  taskforce 
recommended  alternate  language  that 
would  allow  the  funds  to  be  combined 
without  Government  consent  unless  the 
purposes  of  the  loans  were  significantly 
different.  Should  intermediaries  with 
more  than  one  IRP  loan  be  required  to 
obtain  Government  consent  to  avoid 
setting  up  entirely  separate  funds  fut 
each? 

12,  Environmental  assessments. 
Are  the  intergovernmental  and 

environmental  review  requirements 
referenced  in  the  proposed  rule 
excessive  for  loan  funds  of  this  type? 
How  could  they  be  streamlined? 

13.  Loan  agreements. 


In  connection  with  implementation  of 
the  proposed  rule  the  Government  plans 
to  begin  using  a  printed  form  as  a  loan 
agreement  rather  than  preparing  a  loan 
agreement  for  each  loan  based  on  an 
exhibit  to  the  regulation.  The  taskforce 
recommended  an  additional  step  of 
having  one  loan  agreement  serve  for 
multiple  loans  to  the  same  intermediary. 
The  pertinent  language  suggested  was; 
"'For  subsequent  loans  with  no 
substantial  changes  to  the 
intermediary's  work  plan,  an 
amendment  to  the  existing  loan 
agreement  shall  be  executed  at  loan 
closing  for  each  subsequent  loan.'" 
Should  subsequent  IRP  loans  to  the 
same  intermediary  be  handled  bv 
amendments  to  the  original  loan 
agreement  rather  than  with  entirely  new 
loan  agreements? 

14.  Applications. 

Shouia  there  be  more  specific 
requirements  for  the  intermediary's 
workplan  to  address  issues  such  as 
mission,  goals,  targeting  criteria  for 
recipients,  and  accompanying  technical 
assistance  to  recipients  to  ensure  that 
the  IRP  program  achieves  tangible 
outcomes  for  rural  community  and 
economic  development  and  functions  in 
keeping  with  the  Government 
Performance  and  Results  Act?  The 
taskforce  recommended  application 
requirements  be  further  revised,  in 
§  1948.122(a)(2)(iii)  of  the  proposed 
rule,  to  provide  that  the  demonstration 
of  need  could  be  met  through  targeting 
criteria  and  supporting  evidence  that 
such  prospective  ultimate  recipients 
exist  in  sufficient  numbers  to  justify 
funding  the  intermediary's  request. 
Would  this  approach  be  appropriate? 
The  taskforce  recommended  further 
revising  the  application  requirements  by 
requiring  the  proposed  intermediary  to 
provide  a  set  of  goals,  strategies,  and 
anticipated  outcomes  for  its  program 
and  a  mechanism  for  evaluating  the 
outcome  of  its  IRP  loan  program.  The 
taskforce  also  recommended  requiring 
each  proposed  intermediary  to  provide 
specific  uifomiation  on  how  it  will 
ensure  liiat  technical  assistance  will  be 
made  available  to  ultimate  recipients. 
Are  these  reasonable  and  worthwhile 
requirements? 

15.  Community  representation. 
Should  the  10  county  service  area 

limitation  (for  priority  points, 

§  1948.123(c)(5))  be  changed  to  14  as 

recommended  by  the  taskforce? 

16.  Targeting  priorities. 

Should  the  proposed  scoring  criteria 
be  further  modified  to  place  greater 
emphasis  on  such  factors  as  community 
and  beneficiary  targeting,  conformance 
with  regional  or  community 
development  plans,  and  encouragement 


of  smaller-size  loans,  with 
proportionately  less  emphasis  on  the 
intermediary's  own  resources  and  its 
ability  to  leverage  funds?  Specifically, 
the  taskforce  recommended  the 
following:  Reduce  the  available  points 
for  other  fimds  (§  1948.123(c)(l)(i))  from 
10,  20,  or  30  to  5,  10,  or  15;  Reduce  the 
available  points  for  other  intermediary- 
funds  (§1948.123(c)(l)(ii))  from  10.  20. 
or  30  to  5,  10,  or  15;  Reduce  the 
available  points  for  intermediarv 
contribution  (§  1948.123(c)(3))  from  15, 
30,  or  50  to  5,  10,  or  15;  Add  a  new 
provision  to  award  points  based  on  the 
average  size  of  loans  expected  to  be 
made  to  ultimate  recipients,  with  5 
points  for  loans  over  $125,000,  10 
points  for  loans  of  $75,000  to  5125.000. 
15  points  for  loans  of  $25,000  to 
575.000,  and  30  points  for  loans  less 
than  $25,000;  Add.  to  the  guidelines  for 
justifying  administrator  points 
(§1948.123  (c)(6)).  reference  to  a 
workplan  in  accord  with  a  strategic 
plan,  particularly  a  plan  prepared  as 
part  of  a  request  for  an  Empowerment 
Zone/Enterprise  Communitv 
designation.  Comments  are  welcomed 
on  each  of  these  potential  changes  in  the 
priority  system. 

17.  Bad  debt  reser\e. 

Is  15  percent  of  the  IRP  portfolio  an 
appropriate  amount  of  bad  debt  reserve 
for  most  intermediaries 
(1948.115(b)(2))?  If  not,  what  level  of 
reserve  should  be  suggested  or  required? 

18.  Hotels  and  motels. 

The  proposed  rule  removes  a  general 
prohibition  on  loans  for  recreation  and 
tourism  facilities,  but  retains  a 
prohibition  on  loans  for  hotels,  motels, 
bed  and  breakfast  establishments,  and 
convention  centers.  This  prohibition 
was  based  on  perceptions  that  loans  on 
such  facilities  were  high  risk  and  the 
jobs  created  were  low  paying.  Are  these 
perceptions  valid?  Should  these 
facilities  be  made  ehgible  and 
considered  on  the  merits  of  each  case? 

Lists  of  Subjects 

7  CFR  Part  1948 

Business  and  industry.  Credit. 
Economic  Development,  Rural  areas. 

7  CFR  Part  1951 

Loan  programs — Agriculture.  Rural 
areas. 

Accordingly,  Title  7.  Chapter  XVIIl,  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follow  s: 

PART  1948— RURAL  DEVELOPMENT 

1.  The  authority  citation  for  Part  1948 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1932  note:  5  U.S.C. 
.301:  7  CFR  2.23:  7  CFR  2.70. 


2.  Subpart  C  of  part  1948  is  revised  to 
read  as  follows: 

Subpart  C— Intermediary  Relending 
Program  (IRP) 

Sec. 

1948.101  Introduction. 

1948.102  Definitions  and  abbreviations. 

1948.103  Eligibility  requirements —  I 
intermediarv-. 

1948.104  Eligibility  requirements — 
Ultimate  recipients. 

1948.105-1948.108     IReserved] 

1948.109  Loan  purposes. 

1948.110  Ineligible  loan  purposes. 

1948.111  Loan  tenns. 

1948.112  Interest  rates. 

1948.113  Securitv. 

1948.114  Loan  limits. 

1948.115  Post  award  requirements 

1948.116  |Reser\edl 

1948.117  Other  regulaton,'  requirements. 

1948.118  Loan  agreements  between  the 
Agencvand  the  intermediarv. 

1948.119-1948.121     IReserved) 

1948.122  Application. 

1948.123  FiJingand  processing applic.iiinns 
for  loans. 

1948.124  (Reser\ed) 

1948.125  Letter  of  conditions. 
1948.12b    Loan  approval  and  obligating 

funds 

1948.127  Loan  t  losing. 

1948.128  Requests  to  make  loans  to 
ultimate  recipients. 

1948.129-1948.142     [Reser\edj 
1948.143     Appeals. 
1948.144-1948.147     |Reser\>edj 

1948.148  Exception  authoritv. 

1948.149  (Reserved! 

1 948.1 50  O.MB  control  number. 

Subpart  C — Intermediary  Relending 
Program  (IRP) 

§1948.101    Introduction. 

(a)  This  subpart  contains  regulations 
for  loans  made  by  the  Agency  to  eligible 
intermediaries  and  applies  to  borrowers 
and  other  parties  involved  in  making 
such  loans.  The  provisions  of  this 
subpart  supersede  conflicting  provisions 
of  any  other  subpart.  The  servicing  and 
liquidation  of  such  loans  will  be  in 
accordance  with  subpart  R  of  part  1951 
of  this  chapter. 

(b)  The  purpose  of  the  program  is  to 
finance  business  facilities  and 
community  development  projects  in 
rural  areas.  This  purpose  is  achieved 
through  loans  made  to  intermediaries 
that  establish  programs  for  the  purpose 
of  providing  loans  to  ultimate  recipients 
for  business  facilities  and  communitv 
developments  in  a  rural  area. 

(c)  Proposed  intermediaries  are 
required  to  identify  any  known 
relationship  or  association  with  an 
Agency  employee.  Such  assistance  is 
restricted  by  FmHA  Instruction  2045- 
BB.  Any  processing  or  servicing  activit\ 
conducted  pursuant  to  this  subpart 
involving  authorized  assistance  to 
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Definitions  and  abbreviations. 

■al  definitions.  The  following 

are  applicable  to  the  terms 
j^subpart. 

The  Federal  agency  within 

States  Department  of 
(USDA)  with  responsibility 
the  Secretary  of  Agriculture 

.BT  the  IRP. 

RP  loan  funds.  Cash  proceeds 
obtained  from  the  Agency 
IRP,  including  the  portion 
.olving  fund  directly 
the  Agency  IRP  loan, 
loan  funds  are  Federal 


ur; 
b/ 


steri 


the 


IBV( 

Iv 
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Intemie  1iar\' 
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receiving 
establishi 
relending 
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Agency 
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receivabl 
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or  entitie 
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proposec 
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iterr  led 
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processi 
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yees.  members  of  their 
own  close  relatives,  or 
close  personal  associates,  is 
provisions  of  subpart  D  of 
this  chapter, 
of  all  forms,  regulations, 
._ons  referenced  in  this 
available  in  the  National 
State  Office. 


__. . .  The  entity  requesting  or 
Agency  IRP  loan  funds  for 
ig  a  revolving  fund  and 
;o  ultimate  recipients. 
Ivingfund.  A  group  of  assets. 
t  irough  or  related  to  an 
P  loan  and  recorded  by  the 
,  ^r\-  in  a  bookkeeping  account 
accounts  and  accounted  for, 
related  liabilities,  revenues, 
.  as  an  entity  or  enterprise 
the  intermediary's  other 
financial  activities.  All 

loan  funds  received  by  an 
„  v  must  be  deposited  into  an 
ing  fund.  The  intermediary 
_  additional  assets  into  the 
ing  fund.  Loans  to  ultimate 
are  advanced  from  the  IRP 
hmd.  The  receivables  created 
loans  to  ultimate  recipients, 

iary's  security  interest  in 
pledged  by  ultimate 
collections  on  the 

interest,  fees,  and  any  other 
assets  derived  from  the 
of  the  IRP  revolving  fund  are 
le  IRP  revolving  fund. 
's  of  intermediary.  Members, 
.rectors,  and  other  individuals 
directly  involved  in  the 
and  management  of  an 
ar>'. 

ing  office/ officer.  The  , 
office  for  an  IRP  application 
within  the  Agency 
ative  organization  with 
uthority  and  responsibility  to 
application.  The  processing 
1  le  primary  contact  for  the 
intermediary  and  maintains 
il  application  case  file.  The 
officer  for  an  application  is 


fals 


off  ce 


tiei 
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the  person  in  charge  of  the  processing 
office.  The  processing  officer  is 
responsible  for  ensuring  that  all 
regulations  and  Instructions  are 
complied  with  in  regard  to  applications 
under  her/his  jurisdiction. 

Revolved  funds.  The  cash  portion  of 
an  IRP  revolving  fund  that  is  not  Agency 
loan  funds,  including  funds  that  result 
from  loaning  out  the  Agency  IRP  loan 
funds  and  then  collecting  all  or  part  of 
the  loans,  and  including  fees  and 
interest  collected  on  such  loans. 
Revolved  funds  shall  not  be  considered 
Federal  funds. 

Rural  area.  All  territory  of  a  State  that 
is  not  within  the  outer  boundarv'  of  any 
city  having  a  population  of  25,000  or 
more,  according  to  the  latest  decennial 
census. 

Servicing  office/officer.  The  servicing 
office  for  an  IRP  loan  is  the  office  within 
the  Agency  administrative  organization 
with  assigned  authority  and 
responsibility  to  service  the  loan.  The 
servicing  office  is  the  primary  contact 
for  the  borrower  and  maintains  the 
official  case  file  after  the  loan  is  closed. 
The  servicing  officer  for  a  loan  is  the 
person  in  charge  of  the  servicing  office. 
The  servicing  officer  is  responsible  for 
ensuring  that  all  regulations  and 
Instructions  are  complied  with  in  regard 
to  loans  under  her/his  jurisdiction. 

State.  Any  of  the  50  States,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  of  the  United  States, 
Guam,  American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 

Islands. 

Technical  Assistance.  A  function 
performed  for  the  benefit  of  an  ultimate 
recipient  or  proposed  ultimate  recipient, 
which  is  a  problem  solving  activity  The 
Agencv  will  determine  whether  a 
specific  activity  quanfies  as  technical 
assistance. 

Ultimate  recipient.  An  entity  or 
individual  that  receives  a  loan  from  an 
intermediarv"s  IRP  revolvinc  fund. 

(b)  Abbreviations.  The  following  are 
applicable  to  this  subpart: 

(1)  B6-/— Business  ana  Industry 

(2)  FmH/^— Farmers  Home 

Administration 
('^)  //?P— Intermediarv'  Relending 
Program 

(4)  OGC— Office  of  the  General  Counsel 

(5)  0/(;— Office  of  the  Inspector  General 

(6)  OMB — Office  of  Management  and 

Budget 

(7)  /?/?LF— Riual  Development  Loan 

Fund 

(8)  L'SD/\— United  States  Department  of 

Agriculture 

§1948.103    Eligibility  requirements- 
Intermediary. 

(a)  The  types  of  entities  which  may 
become  intermediaries  are: 


(1)  Private  nonprofit  corporations. 

(2)  Public  agencies— Any  State  or 
local  government,  or  any  branch  or 
agency  of  such  government  having 
authority  to  act  on  behalf  of  that 
government,  borrow  funds,  and  engage 
in  activities  eligible  for  funding  under 
this  subpart. 

(3)  Indian  groups— Indian  tribes  on  a 
Federal  or  State  reservation  or  other 
federallv  recognized  tribal  groups. 

(4)  Cooperatives — Incorporated 
associations,  at  least  51  percent  of 
whose  members  are  rural  residents, 
whose  members  have  one  vote  each,  and 
which  conduct,  for  the  mutual  benefit  of 
their  members,  such  operations  as 
producing,  purchasing,  marketing, 
processing  or  other  activities  aimed  at 
improving  the  income  of  their  members 
as  producers  or  their  purchasing  power 
as  consumers. 

(b)  The  intermediarv'  must: 

(1)  Have  the  legal  authority  necessary 
for  carrving  out  the  proposed  loan 
purposes  and  for  obtaining,  giving 
security  for,  and  repaying  the  proposed 
loan. 

(2)  Have  a  proven  record  of 
successfully  assisting  rural  business  and 
industry,  or.  for  intermediaries  that 
propose  to  finance  community 
development,  a  proven  record  of 
successfully  assisting  rural  community 
development  projects  of  the  type 
planned. 

(i)  Except  as  provided  in  paragraph 
(b)(2)(ii)  of  this  section,  such  record  will 
include  recent  experience  in  loan 
making  and  servicing  with  loans  that  are 
similar  in  nature  to  those  proposed  for 
the  IRP  and  a  delinquency  and  loss  rate 
acceptable  to  the  Agency. 

(ii)  The  .Agency  may  approve  an 
exception  to  the  requirement  for  lr)an 
making  and  servicing  experience 
provided: 

[A]  The  proposed  intermediary  has  a 
proven  record  of  successfully  assisting 
rural  business  and  industry  or  rural 
community  development  projects  of  tht! 
type  planned  but  the  assistance  is  other 
than  lending;  and 

(B)  The  proposed  intermediary  will. 
before  the  loan  is  closed,  bring 
individuals  with  loan  making  and 
servicing  experience  and  expertise  into 
the  operation  of  the  IRP  revolving  fimd. 

(1)  Have  the  services  of  a  staff  with 
loan  making  and  servicing  expertise 
acceptable  to  the  Agency. 

(4)  Have  capitalization  acceptable  to 
the  Agency. 

(c)  No  loans  will  be  extended  to  an       ^ 
intermediary  unless:  I 

(1)  There  is  adequate  assurance  of 
repayment  of  the  loan  based  on  the 
fiscal  and  managerial  capabilities  of  the 
proposed  intermediary  , 


(2)  The  loan  is  not  otherwise  available 
on  reasonable  (i.e..  usual  and 
customary)  rates  and  terms  from  private 
sources  or  other  Federal,  State,  or  local 
programs. 

(.1)  The  amount  of  the  loan,  together 
with  other  funds  available,  is  adequate 
to  assure  completion  of  the  project  or 
achieve  the  purposes  for  which  the  loan 
is  made. 

(d)  At  least  51  percent  of  the 
outstanding  interest  or  membership  in 
any  nonpublic  body  intermediary  must 
be  citizens  of  the  United  States  or  reside 
in  the  United  States  after  being  legally 
admitted  for  permanent  residence. 

(e)  An  outstanding  judgment  against 
the  proposed  intermediary  obtained  by 
ihe  United  .States  in  a  Federal  court 
(other  than  in  the  United  States  Tax 
Court),  which  has  been  recorded,  shall 
i:ause  the  proposed  intermediary  to  be 
ineligible  to  receive  any  loan  until  the 
judgment  is  paid  in  full  or  otherwise 
satisfied.  Agenc;y  loan  funds  may  not  l)e 
used  to  Scitisfy  the  judgment. 

§1948.104    Eligibility  requirements — 
Ultimate  recipients. 

(a)  Ultiiuate  recipients  may  be 
iiulividuals,  public  or  private 
organizations,  or  other  legal  entities, 
with  authority  to  incur  the  debt  and 
(,arry  out  the  purpose  of  the  loan. 

(b)  To  be  eligible  to  rec  eive  loans  from 
the  IKP  rrnolving  loan  fund: 

(1)  At  least  51  percent  of  the 
outstanding  membership  or  ownership 
of  the  ultimate  recipient  must  be  either 
citizens  of  the  United  States  or  residents 
of  the  United  .States  after  being  legally 
admitted  for  permanent  residence. 

(2)  Must  be  located  in  a  rural  area. 
(H)  Must  be  unable  to  finance  the 

proposed  project  from  its  own  resources 
or  through  commercial  credit  or  other 
Federal.  .State,  or  local  programs  at 
reasonnble  rates  and  terms. 

(c)  An  outstanding  judgment  against 
the  proposed  ultimate  recipient 
obtained  by  the  United  .States  in  a 
Kculeral  court  (other  than  in  the  Ihiited 
States  Tax  Court),  which  has  been 
recorded,  shall  cause  the  proposed 
ultimate  recipient  to  be  ineligible  to 
receive  a  loan  from  Agency  IRP  loan 
funds  until  the  judgment  is  paid  in  full 
or  otherwise  .satisfied.  Agency  IRP  loan 
fiuuis  may  not  be  used  to  satisfy  the 
judgment. 

§§1948.105-1948.108    [Reserved] 

§1948.109    Loan  purposes. 

(a)  Intermcdiarirs.  Agency  IRP  loan 
huuls  must  Ik'  placed  in  the 
intermediary's  IRP  revolving  fund  and 
used  by  the  intermediary  to  provide 
direct  loans  tct  eligible  ultimate 
rec  ipients. 


(b)  Ultimate  recipients.  Loans  from 
the  intermediary  to  the  ultimate 
recipient  using  the  IRP  revolving  fund 
must  be  for  community  development 
projects,  the  establishment  of  new 
businesses,  expansion  of  existing 
businesses,  creation  of  employment 
opportunities,  and/or  saving  existing 
jobs.  Such  loans  may  include,  but  are 
not  limited  to: 

(1)  Business  and  industrial 
acquisitions  when  the  loan  will  keep  the 
business  from  closing,  prevent  the  loss 
of  employment  opportunities,  or 
provide  expanded  job  opportunities. 

(2)  Business  construction,  conversion, 
enlargement,  repair,  modernization,  or 
development. 

(3)  Purchase  and  development  of 
land,  sasements.  rights-of-way. 
buildings,  facilities,  leases,  or  materials. 

(4)  Purchase  of  equipment,  leasehold 
improvements,  machinerv".  or  supplies. 

(5)  Pollution  control  and  abatement, 
(e)  Transportation  services. 

(7)  Start-up  operating  costs  and 
working  capital. 

(8)  Interest  (including  interest  on 
interim  financing)  during  the  period 
before  the  facility  becomes  income 
producing,  but  not  to  exceed  3  years. 

(9)  Feasibility  studies. 

(10)  Debt  refinancing. 

(i)  A  complete  review  will  be  niade  bv 
the  intermediary  to  determine  whether 
the  loan  will  restructure  debts  on  a 
schedule  that  will  allow  the  ultimate 
recipient  to  operate  successfully  rather 
than  merely  take  over  an  unsound  \nan. 
The  intermediary  will  obtain  the 
proposed  ultimate  recipients  complete 
debt  schedule  which  should  agree  with 
the  proposed  ultimate  recipient's  latest 
balance  sheet;  and 

(ii)  Refinanc  ing  debts  may  Ix?  allowed 
only  when  it  is  determined  by  the 
intermediary  that  the  prciiec  i  is  viable 
and  refinancing  is  necessari  Ui  create 
new  or  save  existing  jobs  or  create  or 
continue  a  needed  service:  and 

(iii)  On  any  request  for  refinanc  ing  of 
existing  secured  loan(s).  the 
intermediary  is  required,  as  a  minimum, 
to  obtain  the  previously  held  collateral 
as  security  for  the  loan(s)  and  must  not 
pay  off  a  creditor  in  excess  of  the  value 
of  the  collateral.  .Additional  collateral 
will  be  rcHjuired  when  refinancing  of 
unsecured  loans  is  unavoidable  to 
accomplish  the  neces.sary  strengthening 
of  the  ultimate  recipient's  position. 

(11)  Reasonable  fees  and  charges  only 
as  spcM  ifically  listed  in  this  paragraph. 
Authorized  fees  include  loan  packaging 
fcM!s.  environmental  data  c:ollec  tion  fees, 
and  other  fees  for  servic  es  renderi'd  bv 
professionals.  Professionals  arc> 
generally  persons  licensed  by  .States  or 
accreditation  as.snciaticms.  sue  h  as 


Engineers.  Architects.  Lawyers. 
Accountajits.  and  Appraisers.  The 
maximum  amount  of  fee  will  be  what  is 
reasonable  and  customary  in  the 
community  or  region  where  the  projed 
is  located.  Any  such  fees  are  to  be  fully 
documented  and  justified. 

(12)  Aquaculture  including 
conser\ation.  development,  and 
utihzation  of  water  for  aquaculture. 
Aquaculture  is  defined  as  the  culture  or 
husbandry'  of  aquatic  animals  or  plants 
by  private  industrv-  for  commercial 
purposes  including  the  culture  and 
growing  of  fish  by  private  industrv  for 
the  purpose  of  granting  or  augmenting 
publiclv-owned  or  regulated  stocks  of 
fish. 

(13)  Tourist  and  recreational  facilities 
except  as  prohibited  by  §1948.110  of 
this  subpart. 

§1948.110    Ineligible  loan  purposes. 

Agency  IRP  loan  funds  may  not  be 
used  for  payment  of  the  intermedians 
own  administrative  costs  or  expenses. 
The  IRP  revolving  fund  mav  not  be  uspd 
for: 

(a)  Assistance  in  excess  of  what  is 
needed  to  accomplish  the  purpose  of  th«- 
ultimate  recipient's  project. 

(b)  Distribution  or  payment  to  the 
owner,  partners,  shareholders,  or 
beneficiaries  of  the  ultimate  recipient  or 
members  of  their  families  when  sin  h 
persons  will  retain  any  portion  of  their 
equity  in  the  ultimate  recipient. 

(c)  Charitable  and  educational   - 
institutions,  churches,  organizations 
affiliated  with  or  sponsored  by 

c  hurches.  and  fraternal  organizations 

(d)  Assistance  to  government 
employees,  military  personnel  or 
principals  or  emplo\  ees  of  the 
intermediary  or  organizations  for  whic  h 
suc;h  persons  are  directors  or  office's  or 
have  major  ownership  (20  perc  ent  or 
more). 

(e)  A  loan  to  an  ultimate  recipient 
which  has  an  applic;ation  pending  with 
or  a  loan  outstanding  from  another 
internie(liar\  invoK  ing  an  IRP  rcxoh  inc 
fiind. 

(f)  .Any  line  of  credit. 

(g)  Agricultural  production,  whic  h 
means  the  cultivation,  production 
(growing),  harvesting,  either  direc  tl\  or 
through  integrated  operations,  of 
agricultural  products  (c  rops.  animals, 
birds,  and  marine  life,  either  for  fiber  or 
food  for  human  consumption,  and 
disposal  or  marketing  thereof,  and  the 
raising,  housing.  f<M>ding.  breeding. 
hatc;hing.  corUrol.  and/or  managemnit 
of  farm  and  domestic:  animals). 
Fxci'ptions  to  this  definition  are: 

(1)  Aquaculture  as  identified  under 
«s  194H.inM(b)  of  this  subpart. 


3572 


Federal  Register  /  Vol.  60.  No.  11  /  Wednesday.  January  18.  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  fiO.  No.  11  /  Wednesday.  January  18.  1995  /  Proposed  Rules 


3573 


(2)  Commtrcial  nurseries  primarily 
engaged  in  Ire  production  of 
ornamental  plants  and  trees  and  other 
nursery  pro  lucts  such  as  bulbs,  florists' 
greens^  flow  srs.  shrubber\',  flower  and 
vegetable  se  ;ds,  sod.  or  the  growing  of 
vegetables  f  om  seed  to  the  transplant 
stage. 

(3)  Forest  y.  which  includes 
establishme  nts  primarily  engaged  in  the 
operation  o  timber  tracts,  tree  farms, 
forest  nurse  ies.  and  related  activities 
such  as  refc  Testation. 

(4)  The  gr  awing  of  mushrooms  or 
hvdroponic ;. 

(h)  The  tr  msfer  of  ownership  unless 
the  loan  wi  1  keep  the  business  from 
closing,  or  j  irevent  the  loss  of 
employment  opportunities  in  the  area, 
or  provide  (  xpanded  job  opportunities 

(i)  Comm  mity  antenna  television 
ser\ices  or  acilities. 

(j)  Any  il  egal  activity. 

(k)  Any  p  roject  that  is  in  violation  of 
either  a  Fee  eral.  State  or  local 
environmer  tal  protection  law  or 
regulation  (  r  an  enforceable  land  use 
restriction  \  mless  the  assistance  given 
will  result  i  n  curing  or  removing  the 
violation. 

(1)  Hotels  motels,  tourist  homes,  bed 
and  breakfa  st  establishments,  or 
convention  centers. 

(m)  Lend  ng  and  investment 
institutions  and  insurance  companies. 

(n)  Golf  c  aurses.  race  tracks,  or 
gambling  facilities. 


§1948.111 

(a)  No  loans 
extended  f( 


s.  Inter  ;st 


years 

will  be  sch 
initial  _ 
deferred  (d 
facility 
the  Agency 
(b)  Loan 
an  ultimate 
revolving 
repayment 
intermedi 
The  term 
prudent 
loan,  ex 
ultimate 
collateral 
establishec 
plan 


§1948.112 

(a)  Loam 
pursuant  t 
interest  at 
annum  ov^r 

(b)  Interi  st 
intermedic  ries 
loans  fromllhe 
be  negotia 


JMI 


Loan  terms. 


to  intermediaries  shall  be 
r  a  period  exceeding  30 

and  principal  payments 
duled  at  least  annually.  The 
pal  payment  may  be 
iring  the  period  before  the 
becbmes  income  producing)  by 
but  not  more  than  3  years, 
made  by  an  intermediary  to 
recipient  from  the  IRP 

will  be  scheduled  for 
over  a  term  negotiated  by  the 
and  ultimate  recipient, 
i^ust  be  reasonable  and 
isidering  the  purpose  of  the 
repayment  ability  of  the 
pient.  and  the  useful  life  of 
nd  must  be  within  any  limits 
by  the  intermediary's  work 


f  md 


coi 


pe(  ted 


re:i 


Interest  rates. 

made  by  the  Agency 
this  subpart  shall  bear 
fixed  rate  of  1  percent  per 
the  term  of  the  loan, 
rates  charged  by 
to  ultimate  recipients  on 
IRP  revolving  fund  shall 
ed  by  the  intermediary  and 


ultimate  recipient.  The  rate  must  be 
within  limits  established  by  the 
intermediary's  work  plan  approved  by 
the  Agency.  The  rate  should  normally 
be  the  lowest  rate  sufficient  to  cover  the 
loan's  proportional  share  of  the  IRP 
revolving  fund's  debt  service  costs, 
reserve  for  bad  debts,  and 
administrative  costs. 

§1948.113    Security. 

(a)  Intermediaries.  Security  for  all 
loans  to  intermediaries  must  be  such 
that  the  repayment  of  the  loan  is 
reasonably  assured,  when  considered 
along  with  the  intermediary's  financial 
condition,  work  plan,  and  management 
ability.  It  is  the  responsibility  of  the 
intermediary  to  make  loans  to  ultimate 
recipients  in  such  a  manner  that  will 
fullv  protect  the  interests  of  the 
intermediary  and  the  Government. 

(1)  Security  for  such  loans  may 
include,  but  is  not  limited  to: 

(i)  Any  realty,  personalty,  or 
intangibles  capable  of  being  mortgaged, 
pledged,  or  othenvise  encumbered  by 
the  intermediary  in  favor  of  the  Agency; 
and 

(ii)  Any  realty,  personalty,  or 
intangibles  capable  of  being  mortgaged, 
pledged,  or  otherwise  encumbered  by  an 
ultimate  recipient  in  favor  of  the 
Agency. 

(2)  Security  will  normally  consist  of  a 
lien  on  the  IRP  revolving  fund.  The 
Agency  will  obtain  assignments  of 
security  pledged  by  ultimate  recipients 
including  an  assignment  of  the 
promissor)-  notes  given  by  the  ultimate 
recipients  and  take  possession  of  the 
promissory  notes. 

(i)  The  assignment  documents  will 
not  be  filed  or  recorded  in  the  public 
records  unless  the  intermediarv'  is  in 
default  on  its  IRP  loan.  They  will  be 
held  bv  the  Agency  and  may  be  filed  at 
the  sole  discretion  of  the  Agency,  after 
an  event  of  default,  if  the  Agency 
determines  the  filing  is  necessary  to 
protect  the  Government's  interest. 

(ii)  The  perfection  of  assignments 
when  intermediaries  close  loans  is  not 
required.  Assignment  documents  will  be 
obtained  and  held  to  facilitate  the 
perfection  of  assignments  at  a  later  date 
if  the  intermediary  fails  to  meet  its 
obligations. 

(3)  The  Agency  may  require 
additional  security  or  additional 
documents  needed  to  perfect  liens  at 
any  time  during  the  term  of  a  loan  to  an 
intermediary  if.  after  review  and 
monitoring,  an  assessment  indicates  the 
need  for  such  security  or  documentation 
to  protect  the  Government's  interest. 

(b)  Ultimate  recipients.  Security  for  a 
loan  from  an  intermediary's  IRP 
revolving  fund  to  an  ultimate  recipient 


will  be  negotiated  by  the  intermediary 
and  uhimate  recipient,  within  the 
general  security  policies  established  by 
the  intermediary  and  approved  by  the 
Agency. 

§1948.t14    Loan  limits. 

(a)  Intermediary. 

(1)  No  loan  to  an  intermediary  will 
exceed  the  maximum  amount  the 
intermediary  can  reasonably  be 
expected  to  relend  to  eligible  ultimate 
recipients,  in  an  effective  and  sound 
manner,  within  1  year  after  loan  closing. 

(2)  The  first  IRP'loan  to  an 
intermediary  will  not  exceed  S2  million. 

(3)  Intermediaries  that  have  received 
one  or  more  IRP  loans  may  apply  for 
and  be  considered  for  subsequent  IRP 
loans  provided: 

(i)  At  least  80  percent  of  the  Agency 
IRP  loan  funds  the  intermediary  was 
approved  for  have  been  disbursed  to 
eligible  ultimate  recipients. 

(ii)  The  intermediary  is  promptly 
relending  all  collections  from  loans 
made  from  its  IRP  revolving  fund  in 
excess  of  what  is  needed  for  required 
debt  service,  reasonable  administrative 
costs  approved  by  the  Agency,  and  a 
reasonable  reserve  for  debt  service  and 
uncollectible  accounts. 

(iii)  The  outstanding  loans  of  the 
intermediary's  IRP  revolving  fund  are 
generally  sound. 

(iv)  The  intermediary  is  in 
compliance  with  all  applicable 
regulations  and  its  loan  agreement(s) 
with  the  Agency. 

(4)  Subsequent  loans  will  not  exceed 
SI  million  each  and  not  more  than  one 
loan  will  be  approved  for  an 
intermediary  in  any  one  fiscal  year. 

(5)  Total  outstanding  IRP 
indebtedness  of  an  intermediary  to 
Agency  will  not  exceed  $15  million  at 
any  time. 

(b)  Ultimate  recipients.  Loans  from 
intermediaries  to  ultimate  recipients 
using  the  IRP  revolving  fund  will  not 
exceed  the  lessor  of: 

(1)  $250,000;  or 

(2)  75%  of  the  total  cost  of  the 
ultimate  recipient's  project  for  which 
the  loan  is  being  made. 

(c)  Portfolio.  No  more  than  25  percent 
of  an  IRP  loan  approved  for  an 
intermediary  may  be  used  for  loans  to 
ultimate  recipients  that  exceed 
$150,000.  This  limit  does  not  apply  to 
revolved  funds. 

§  1948.1 15    Post  award  requirements. 

(a)  Applicability.  Intermediaries 
receiving  loans  under  this  program  shall 
be  governed  by  these  regulations,  the 
loan  agreement,  the  approved  work 
plan,  security  interests,  and  any  other 
conditions  which  the  Agency  may 


impose  in  awarding  a  loan.  Whenever 
this  subpart  imposes  a  requirement  on 
loans  made  from  the  "IRP  revolving 
fund."  such  requirement  shall  apply  to 
all  loans  made  by  an  intermediary  to  an 
ultimate  recipient  from  the 
intermediary's  IRP  revolving  fund,  as 
defined  in  §  1948.102(a)  of  this  subpart, 
so  long  as  any  portion  of  the 
intermediary's  IRP  loan  from  the 
Agency  remains  unpaid.  Whenever  this 
subpart  imposes  a  requirement  on  loans 
made  by  intermediaries  from  "Agency 
IRI'  loan  funds."  without  specific 
reference  to  the  IRP  revolving  fund, 
such  requirement  shall  apply  only  to 
loans  made  by  an  intermediary  using 
Agency  IRP  loan  funds,  as  defined  in 
§  1948'.  102(a)  of  this  subpart,  and  will 
not  apply  to  loans  made  from  revolved 
funds. 

(b)  Maintenance  oflHP  revolving 
fund.  So  long  as  any  pari  of  an  IRP  loan 
to  an  intermediary  remains  unpaid,  the 
intermediary  must  maintain  the  IRP 
revolving  fund  in  accordance  with  the 
definition  of  IRP  revolving  fund  found 
in  §  1948.102(a)  of  this  subpart.  The 
portion  of  the  IRP  revolving  loan  fund 
that  is  Agency  IRP  loan  funds  may  only 
be  used  for  making  loans  in  accordance 
with  §  1948.109  of  this  subpart.  The 
portion  that  is  revolved  funds  as  defined 
in.§  1948.102(a)  of  this  subpart  may  be 
used  for  debt  service,  reasonable 
administrative  costs,  or  reserves  in 
accordance  with  this  section,  or  for 
making  additional  loans. 

(1)  Tne  intermediary  must  submit  an 
annual  budget  of  proposed 
administrative  costs  for  Agency 
approval.  The  amount  removed  from  the 
IRP  revolving  fund  for  administrative 
costs  in  any  year  must  be  reasonable, 
must  not  exceed  the  actual  cost  of 
operating  the  IRP  revolving  fund, 
including  loan  servicing  and  providing 
technical  assistance,  and  must  not 
exceed  the  amount  approved  by  the 
Agency  in  the  budget. 

(2)  A  reasonable  amount  of  revolved 
frinds  should  be  used  to  create  a  reserve 
for  bad  debts.  Reser\  es  should  be 
accumulated  over  a  period  of  years.  The 
total  amount  should  not  exceed 
maximum  expected  losses,  considering 
the  quality  of  the  intermediary's 
portfolio  of  loans.  Unless  the 
intermediary  provides  loss  and 
delinquency  records  that,  in  the  opinion 
of  the  Agency,  justifies  different 
amounts,  a  reserve  for  bad  debts  of  15 
percent  of  outstanding  loans  should  bo 
accumulated  over  5  years  and  then 
maintained. 

(3)  Any  cash  in  the  IRP  revolving  fund 
from  any  source  that  is  not  needed  for 
debt  service,  approved  administrative 
costs,  or  reasonable  reserves  must  be 


available  for  additional  loans  to  ultimate 
recipients. 

(4)  All  reserves  and  other  cash  in  the 
IRP  revolving  loan  fund  not 
immediately  needed  for  loans  to 
ultimate  recipients  or  other  authorized 
uses  should  be  deposited  in  an  interest 
bearing  account  in  a  bank  or  other 
financial  institution  covered  by  a  fonn 
of  Federal  deposit  insurance.  Such 
accounts  and  any  interest  earned 
thereon  remain  a  part  of  the  IRP 
revolving  fund. 

(5)  If  an  intermediary  receives  more 
than  one  IRP  loan,  a  separate  IRP 
revolving  fund  must  be  estabhshed  and 
maintained  for  each  loan  unless  the 
.'\gency  gives  written  permission  for  the 
IRP  revolving  funds  to  be  combined 
The  Agency  may  give  such  permission 
only  if  there  are  no  significant 
differences  in  the  loan  agreements  and 
other  requirements  imposed  by  Agencv 
for  the  loans  or  if  the  intermediary 
agrees  in  writing  to  operate  the 
combined  revolving  funds  in 
accordance  with  the  most  stringent  loan 
agreements  and  requirements. 

§1948.116    [Reserved] 

§  1948.1 17    Other  regulatory  requirements. 

(a)  Intergovernmental  consultation 
The  IRP  is  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  The  approval  of 
a  loan  to  an  intermediary  will  be  the 
subject  of  intergovernmental 
consuhation.  For  each  ultimate 
recipient  to  be  assisted  with  a  loan  from 
Agency  IRP  loan  funds  and  for  which 
the  State  in  which  the  ultimate  recipient 
is  to  be  located  has  elected  to  review  the 
program  under  their  intergovernmental 
review  process,  the  State  Single  Point  of 
Contact  mus'  be  notified.  Notification, 
in  the  form  ol  a  project  description,  can 
be  initiated  by  the  intermediary  or  the 
ultimate  recipient.  Any  comments  from 
the  State  must  be  included  with  the 
intermediary's  reqviest  to  use  the 
Agency  loan  funds  for  the  ultimate 
recipient.  Prior  to  the  Agency's  decision 
on  the  request,  compliance  with  the 
requirements  of  intergovernmental 
consultation  must  be  demonstrated  for 
each  ultimate  recipient.  These 
requirements  should  be  carried  out  in 
accordance  with  FmHA  Instruction 
1940-J. 

(b)  Environmental  requirements. 
(1)  Unless  specifically  modified  by 

this  section,  the  requirements  of  subpart 
G  of  part  1940  of  this  chapter  apply  to 
this  subpart.  Intermediaries  and 
ultimate  recipients  must  consider  the 
potential  en\'ironmental  impacts  of  their 
projects  at  the  earliest  planning  stages 


and  develop  plans  to  minimize  the 
potential  to  adversely  impact  the 
environment.  Both  the  intermediaries 
and  the  ultimate  recipients  must 
cooperate  and  furnish  such  information 
and  assistance  as  the  Agency  needs  to 
make  any  of  its  enuronmental 
determinations. 

(2)  For  each  application  for  a  loan  to 
an  intermediary .  the  .Agency  will  review 
the  application,  supporting  materials, 
and  any  required  Forms  FmHA  1940- 
20,  "Request  for  Environmental 
Information,  ■  and  complete  a  Class  II 
environmental  assessment.  This 
assessment  will  focus  on  the  potential 
cumulative  impacts  of  the  projects  as 
well  as  any  environmental  concerns  or 
problems  that  are  associated  with 
individual  projects  that  can  be 
identified  at  this  time. 

Neither  the  completion  of  the 
environmental  assessment  nor  the 
approval  of  the  application  is  an  Agencv 
commitment  to  the  use  of  loan  funds  for 
a  specific  project;  therefore,  no  public 
notification  requirements  for  a  Class  II 
assessment  will  apply  to  the 
application.  The  affected  public  has  not 
been  sufficiently  identified  at  this  stage 
of  the  Agencv  review 

(3)  For  each  proposed  loan  from  an 
intermediary-  to  an  ultimate  recipient 
using  Agency  IRP  loan  fimds.  the 
Agency  will  complete  the 
environmental  review  required  bv 
subpart  G  of  part  1940  of  this  chapter 
including  public  notification 
requirements  The  results  of  this  review 
will  be  used  by  the  Agency  in  making 
its  decision  on  concurrence  in  the 
proposed  loan.  The  Agency  will  prepare 
an  Environmental  Impact  Statement  for 
any  application  for  a  loan  from  Agency 
IRP  loan  funds  determined  to  have  a 
significant  effect  on  the  qualify  nf  the 
human  environment. 

(c)  Equal  opportunity  and 
nondiscrimination  requirements. 

(1)  In  accordance  with  Title  V  of  Pub. 
L.  93-495,  the  Equal  Credit  Opportunity 
Act,  and  Section  504  of  the 
RehabiUtation  Act  for  Federally 
Conducted  Programs  and  Activities, 
neither  the  intermediary-  nor  the  Agency 
will  discriminate  against  any  proposed 
intermediar\-  or  proposed  ultimate 
recipient  on  the  basis  of  sex.  marital 
status,  race,  color,  religion,  natural 
origin,  age.  physical  or  mental  handicap 
(provided  the  proposed  intermediary-  or 
proposed  ultimate  recipient  has  the 
capacity  to  contract),  because  all  or  part 
of  the  proposed  intermediary's  or 
proposed  ultimate  recipient's  income  is 
derived  from  public  assistance  of  any 
kind,  or  because  the  proposed 
intermediary  or  proposed  ultimate 
recipient  has  in  good  faith  exercised  any 
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Loan  agreements  between  the 
the  intermediary, 
greement  must  be  executed 
liary  and  the  Agency  at 
^  for  each  loan.  The  loan 
will  be  prepared  bv  the 
Form  FmHA  19'48-4. 
Relending  Program  Loan 
,"  and  reviewed  by  OGC  and 
lediary  prior  to  loan  closing, 
igreement,  as  a  minimum, 
ain  the  following  provisions: 
loan  agreement  will  set  out: 
amount  of  the  loan, 
interest  rate. 

term  and  repayment  schedule, 
provisions  for  late  charges. 

shall  pay  a  late  charge 
of  the  payment  due  of 
1  and/or  interest  if  payment  for 
1  hese  is  not  received  within  15 ' 
lays  following  the  due  date. 
(  harge  shall  be  considered 
not  received  within  30 
iays  of  the  missed  due  date  for 
vas  imposed.  Any  unpaid  late 
"  be  added  to  principal  and 
■in  extra  payment  at  the  end 
n.  Acceptance  of  a  late  charge 
incy  does  not  constitute  a 
default. 
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of  loan  funds  by  the 
the  intermediary  shall  take 
the  loan  agreement  and 
note  are  executed,  and  any 
itions  precedent  to 
of  funds  are  fully 
The  date  of  each  draw  down 
itute  the  date  the  funds  are 
under  the  loan  agreement  for 
of  computing  interest, 
intermediary  may  initially 
;o  25  percent  of  the  loan  funds. 
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needed  for  such  loans.  The  initial  draw 
must  be  used  for  loans  to  ultimate 
recipients  before  any  additional  Agency 
IRP  loan  funds  may  be  drawn  by  the 
intermediary.  Any  funds  from  the  initial 
draw  that  have  not  been  used  for  loans 
to  ultimate  recipients  within  1  year  from 
the  date  of  the  draw  must  be  returned 
to  the  Agency  as  an  extra  pav-ment  on 
the  loan.  Agency  IRP  loan  funds  must 
not  be  used  for  administrative  expenses 
of  the  intermediary. 

(ii)  After  the  initial  draw  of  funds,  an 
intermediary  may  draw  down  only  such 
funds  as  are  necessary  to  cover  a  30-day 
period  in  implementing  its  approved 
work  plan.  Advances  will  be  requested 
by  the  intermediary  in  writing.  The 
intermediary  may  use  Form  FmHA  440- 
11,  "Estimate  of  Funds  Needed  for  30- 
day  Period  Commencing ."  to 

request  the  funds. 

f6)  Provisions  regarding  default.  On 
the  occurrence  of  any  event  of  default, 
the  Agency  may  declare  all  or  any 
portion  of  the  debt  and  interest  to  be 
immediately  due  and  payable  and  may 
proceed  to  enforce  its  rights  under  the 
loan  agreement  or  any  other  instruments 
securing  or  relating  to  the  loan  and  in 
accordance  with  the  applicable  law  and 
regulations.  Any  of  the  following  may 
be  regarded  as  an  "event  of  default  '  in 
the  sole  discretion  of  the  Agency: 

(i)  Failure  of  the  intermediary  to  carry 
out  or  comply  with  the  specific 
activities  in  its  loan  application  as 
approved  by  the  Agency,  or  loan  terms 
and  conditions,  or  any  terms  or 
conditions  of  the  loan  agreement,  or  any 
applicable  Federal  or  State  laws,  or  with 
such  USDA  or  Agency  regulations  as 
may  become  generally  applicable  at  any 
time. 

(ii)  Failure  of  the  intermediary  to  pay 
within  15  calendar  days  of  its  due  date 
any  installment  of  principal  or  interest 
on  its  promissory  note  to  the  Agency. 

(iii)  The  occurrence  of: 

(A)  The  intermediary's  becoming 
insolvent,  or  ceasing,  being  unable,  or 
admitting  in  writing  its  inability  to  pay 
its  debts  as  they  mature,  or  making  a 
general  assignment  for  the  benefit  of,  or 
entering  into  any  composition  or 
arrangement  with  creditors;  or, 

(B)  proceedings  for  the  appointment 
of  a  receiver,  trustee,  or  liquidator  of  the 
intermediary,  or  of  a  substantial  part  of 
its  assets,  being  authorized  or  instituted 
by  or  against  it. 

'  (iv)  Submission  or  making  of  any 
report,  statement,  warranty,  or 
representation  by  the  intermediary  or 
agent  on  its  behalf  to  USDA  or  the 
Agency  in  connection  with  the  financial 
assistance  awarded  hereunder  which  is 
false,  incomplete,  or  incorrect  in  any 
material  rnspect. 


(v)  Failure  of  the  intermediary  to 
remedy  any  material  adverse  change  in 
its  financial  or  other  condition  (such  as 
the  representational  character  of  its 
board  of  directors  or  policymaking 
body)  arising  since  the  date  of  the 
Agency's  award  of  assistance  hereunder, 
which  condition  was  an  inducement  to 
Agency's  original  award. 

(7)  Insurance  requirements. 

(i)  Hazard  insurance  with  a  standard 
mortgage  clause  naming  the 
intermediary  as  beneficiary  will  bo 
required  by  the  intermediar}'  on  every 
ultimate  recipient's  project  funded  from 
the  IRP  revolving  fund  in  an  amount 
that  is  at  least  the  lesser  of  the 
depreciated  replacement  value  of  the 
property  being  insured  or  the  amount  of 
the  loan.  Hazard  insurance  includes  fire, 
windstorm,  lightning,  hail,  business 
interruption,  explosion,  riot,  civil 
commotion,  aircraft,  vehicle,  marine, 
smoke,  builder's  risk,  public  liability, 
property  damage,  flood  or  mudslide,  or 
any  other  hazard  insurance  that  may  be 
required  to  protect  the  security.  The 
intermediary's  interest  in  the  insurance 
will  be  assigned  to  the  Agency. 

(ii)  Ordinarily,  life  insurance,  which 
may  be  decreasing  term  insurance,  is 
required  for  the  principals  and  key 
employees  of  the  ultimate  recipient 
funded  from  the  IRP  revolving  fund  and 
will  be  assigned  or  pledged  to  the 
intermediary  and  subsequently  to  the 
Agency.  A  schedule  of  life  insurance 
available  for  the  benefit  of  the  loan  will 
be  included  as  part  of  the  application. 

(iii)  Workmen's  compensation 
insurance  on  ultimate  recipients  is 
required  in  accordance  with  the  State 
law. 

(iv)  The  intermediary  is  responsible 
for  determining  if  an  uhimate  recipient 
funded  from  the  IRP  revolving  fund  is 
located  in  a  special  fiood  or  mudslide 
hazard  area  anytime.  If  the  ultimate 
recipient  is  in  a  flood  or  mudslide  area, 
then  flood  or  mudslide  insurance  must 
be  provided  in  accordance  with  subpart 
B  of  part  1806  of  this  chapter  (FmHA 
Instruction  426.2). 

(v)  Intermediaries  will  provide 
fidelity  bond  coverage  for  all  persons 
who  have  access  to  intermediary  funds. 
Coverage  may  be  provided  either  for  all 
individual  positions  or  persons,  or 
through  "blanket"  coverage  providing 
protection  for  all  appropriate  employees 
and/or  officials.  The  Agency  may  also 
require  the  intermediary  to  carry  other 
appropriate  insurance,  such  as  public 
liability,  workers  compensation,  and/or 
property  damage. 

(A)  The  amount  of  fidelity  bond 
coverage  required  by  the  Agency  will 
normally  approximate  the  total  annual 


debt  service  requirements  for  the 
Agency  loans. 

(B)  Form  FmHA  440-24.  'Tosition 
Fidelity  Schedule  Bond  Declarations," 
may  be  used.  Similar  forms  may  be  used 
if  determined  acceptable  to  the  Agency. 
Other  types  of  coverage  may  be 
considered  acceptable  if  it  is  determined 
by  the  Agency  that  they  fulfill 
essentially  the  same  purpose  as  a 
fidelity  bond. 

(C)  Intermediaries  must  provide 
evidence  of  adequate  fidelity  bond  and 
other  appropriate  insurance  coverage  by 
loan  closing.  Adequate  coverage  in 
accordance  with  this  section  must  then 
be  maintained  for  the  life  of  the  loan.  It 
is  the  responsibility  of  the  intermediary 
and  not  that  of  the  Agency  to  assure  and 
provide  evidence  that  adequate  coverage 
is  maintained.  This  may  consist  of  a 
listing  of  policies  and  coverage  amounts 
in  annual  reports  required  by  paragraph 
(b)(4)  of  this  section  or  other 
documentation. 

(8)  Authority  to  operate.  The  loan 
agreement  will  provide  that  the 
intermediar)'  has  permission  and 
authority  to  collect  on  all  notes  given  to 
it,  ser\ice  all  loans  it  makes,  and 
manage  the  relending  program  as  if  the 
Agency  had  not  taken  assignments  on 
security  pledged  by  ultimate  recipients. 
It  is  the  responsibility  of  the 
intermediary  to  make  and  sen'ice  loans 
to  ultimate  recipients  in  such  a  maimer 
that  will  fully  protect  the  interests  of  the 
intermediary  and  the  Government.  After 
an  event  of  default  by  the  intermediary, 
the  Agency  may  terminate  this 
permission  and  authority  by  providing 
the  intermediary  with  wTitten  notice. 

(9)  That  if  any  part  of  the  loan  has  not 
been  used  in  accordance  with  the 
intermediar>''s  work  plan  by  a  date  3 
years  from  the  date  of  the  loan 
agreement,  the  Agency  may  cancel  the 
approval  of  any  funds  not  yet  delivered 
to  the  intermediary  and  demand  the 
return,  as  an  extra  payment  on  the  loan, 
any  funds  delivered  to  the  intermediary 
that  have  not  been  used  by  the 
intermediary  in  accordance  with  the 
work  plan.  The  Agency,  at  its  sole 
discretion,  may  allow  the  intermediary 
additional  time  to  use  the  loan  funds  by 
delaying  cancellation  of  the  funds  by 
not  more  than  3  additional  years.  If  any 
loan  fimds  have  not  been  used  by  6 
years  from  the  date  of  the  loan 
agreement,  the  approval  will  be 
cancelled  of  any  funds  that  have  not 
been  delivered  to  the  intermediary  and 
the  intermediary  will  return,  as  an  extra 
payment  on  the  loan,  any  funds  it  has 
received  and  not  used  in  accordance 
with  the  work  plan.  In  accordance  with 
Form  FmHA  1948-3,  "Intermediary 
Relending  Program  Promissory  Note." 


regular  loan  payments  will  be  based  on 
the  amount  of  funds  actually  drawn  by 
the  intermediary, 
(b)  The  intermediary  will  agree: 

(1)  Not  to  make  any  changes  in  the 
intermediary's  articles  of  incorporation, 
charter,  or  by-laws  without  the 
concurrence  of  the  Agency. 

(2)  Not  to  make  a  loan  commitment  to 
an  ultimate  recipient  to  be  funded  from 
Agency  IRP  loan  funds  without  first 
receiving  the  Agency's  written 
concurrence. 

(3)  To  maintain  a  separate  ledger  and 
segregated  account  for  the  IRP  revolving 
fund. 

(4)  To  Agency  reporting  requirements 
by  providing: 

(i)  An  armual  audit. 

(A)  Dates  of  audit  report  period  need 
not  necessarily  coincide  with  other 
reports  on  the  IRP.  Audits  shall  be  due 
90  days  following  the  audit  period. 
Audits  must  cover  all  of  the 
intermediary's  activities.  Audits  will  be 
performed  by  an  independent  certified 
public  accountant  or  by  an  independent 
public  accountant  licensed  and  certified 
on  or  before  December  31,  1970,  by  a 
regulatory  authority  of  a  State  or  other 
political  subdivision  of  the  United 
States.  An  acceptable  audit  will  be 
performed  in  accordance  with  generally 
accepted  Government  auditing 
standards  and  include  such  tests  of  the 
accounting  records  as  the  auditor 
considers  necessary  in  order  to  express 
an  opinion  on  the  financial  condition  of 
the  intermediary.  The  Agency  does  not 
require  an  unqualified  audit  opinion  as 
a  result  of  the  audit.  Compilations  or 
reviews  do  not  satisfy  the  audit 
requirement. 

(B)  It  is  not  intended  that  audits 
required  by  this  subpart  be  separate  and 
apart  from  audits  performed  in 
accordance  with  State  and  local  laws  or 
for  other  purposes.  To  the  extent 
feasible,  the  audit  work  should  be  done 
in  cormection  with  these  audits. 
Intermediaries  covered  by  0MB  Circular 
A-128  or  A-133  should  submit  audits 
made  in  accordance  with  those 
circulars. 

(ii)  Quarterly  reports  (due  30  days 
after  the  end  of  the  period). 

(A)  The  Agency  at  its  option  may 
change  this  requirement  to  semiaxmual 
reports.  These  reports  shall  contain 
information  only  on  the  IRP  revolving 
loan  fund,  or  if  other  funds  are 
included,  the  IRP  loan  program  portion 
shall  be  segregated  from  the  others:  and 
in  the  case  where  the  intermediary  has 
more  than  one  IRP  loan  from  the  Agency 
a  separate  report  shall  be  made  for  each 
of  these  IRP  loans  unless  the  Agency  has 
given  permission  for  the  IRP  revolving 
funds  to  be  combined. 


(B)  The  reports  will  include  Form 
FmHA  1951-4.  "Report  of  IRP/PJDLF 
Lending  Activity."  "This  report  uill 
include  information  on  the 
intermediary's  lending  activity,  income 
and  expenses,  and  financial  condition 
and  a  summary  of  names  and 
characteristics  of  the  ultimate  recipients 
the  intermediary  has  financed. 

(iii)  Annual  proposed  budget  for  the 
following  year. 

(iv)  Other  reports  as  the  Agency  may 
require  from  time  to  time. 

(5)  Before  the  first  relending  of 
Agency  funds  to  an  ultimate  recipient, 
to  obtain  WTitten  Agency  approval  of: 

(i)  All  forms  to  be  used  for  relending 
purposes,  including  application  forms, 
loan  agreements,  promisson.-  notes,  and' 
security  instruments. 

(ii)  Intermediary's  policy  with  regard 
to  the  amount  and  form  of  security  to  be 
required. 

(6)  To  obtain  written  approval  of  the 
Agency  before  making  any  significant 
changes  in  forms,  security  policy,  or  the 
work  plan.  The  servicing  officer  may 
approve  changes  in  forms,  security 
policy,  or  work  plans  at  any  time  upon 
a  viTiften  request  from  the  ir.termediar\- 
and  determination  by  the  Agency  that 
the  change  will  not  jeopardize 
repayment  of  the  loan  or  violate  any 
requirement  of  this  subpart  or  other 
Agency  regulations.  The  intermediar)' 
must  comply  with  the  workplan 
approved  by  the  Agency  so  long  as  any 
portion  of  the  intermediar)'s  IRP  loan  is 
outstanding. 

(7)  To  secure  the  indebtedness  by 
pledging  its  portfoho  cf  investments 
derived  from  the  proceeds  of  the  loan 
award,  including  providing  assignments 
to  the  Agency  of  security  pledged  by 
ultimate  recipients  including  the 
promissor)'  notes  of  ultimate  recipients 
and  transferring  possession  to  the 
Agency  of  promissor)'  notes  given  by 
ultimate  recipients,  and/or  pledging  its 
real  and  personal  property,  and  other 
rights  and  interests  as  the  Agency  may 
require. 

(8)  To  provide  additional  security  and 
execute  any  additional  lien  instruments 
as  the  Agency  may  require  at  any  time 
during  the  term  of  the  loan  if,  after 
review  and  monitoring,  an  assessment 
indicates  the  need  for  such  security  to 
protect  the  Government's  interest. 

§§1948.119-1948.121     [Reserved] 

§1948.122    Application, 
(a)  An  application  will  consist  of: 

(1)  Form  FmHA  1948-1,  "Application 
for  Loan  (Intermediar)-  RcU-nding 
Program)." 

(2)  A  written  work  plan  and  othor 
evidence  the  .Agency  requires  to 
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demonstral  b  the  feasibility  of  the  . 
intermedia  y's  program  to  meet  the 
objectives  (if  this  program.  The  plan 
must,  at  a  r  linimum: 

(i)  Docur  lent  the  intermediary's 
ability  to  ai  (minister  an  IRP  in 
accordance  with  the  provisions  of  this 
subpart.  In  order  to  adequately 
demonstral  e  the  ability  to  administer 
the  prograi  i,  the  intermediary  must 
provide  a  c  omplete  Hsting  of  all 
personnel  i  esponsible  for  administering 
this  progra  n  along  with  a  statement  of 
their  qualii  ications  and  experience.  The 
personnel  i  nay  be  either  members  or 
employees  of  the  intermediary's 
organizatic  n  or  contract  personnel  hired 
for  this  pui  pose.  If  the  personnel  are  to 
be  contract  id  for.  the  contract  between 
the  interna  diary  and  the  entity 
providing  !  uch  service  will  be 
submitted  or  Agency  review  and  the 
terms  of  th  !  contract  and  its  duration 
must  be  su  ficient  to  adequately  service 
the  Agencv  loan  through  to  its  ultimate 
conclusion  If  the  Agency  determines 
the  personi  lel  lack  the  necessary 
expertise  td  administer  the  program,  the 
loan  reque;  t  will  not  be  approved. 

(ii)  Docu  nent  the  intermediary's 
ability  to  o  >mmit  financial  resources 
under  the  ( ontrol  of  the  intermediary  to 
the  establi;  hment  of  an  IRP.  This  should 
include  a  s  atement  of  the  source(s)  of 
non-Agenc^  funds  for  administration  of 
the  the  inte  rmediary's  operations  and 
financial  ai  sistance  for  projects. 

(iii)  Demonstrate  a  need  for  loan 
funds.  As  I  minimum,  the  intermediary 
should  ide  itifv-  a  sufficient  number  of 
proposed  a  nd  known  ultim.ate  recipients 
it  has  on  hi  ind  to  justif\'  Agency  funding 
of  its  loan  i  equest. 

(iv)  Inch  de  a  list  of  proposed  fees  and 
other  charj  es  it  will  assess  the  ultimate 
recipients  t  hmds. 

(v)  Demc  nstrate  to  Agency  satisfaction 
that  the  in!  ermediarj'  has  secured 
commitme  its  of  significant  financial 
support  frc  m  public  agencies  and 
private  org  mizations. 

(vi)  Prov  de  evidence  to  Agency 
satisfactioi  that  the  intermedian,'  has  a 
proven  rf  c  )rd  of  obtaining  private  and/ 
or  philanti  ropic  funds  for  the  operation 
of  similar  |  irograms  to  the  one  contained 
in  this  sub  )art. 

(vii)  Incl  jde  the  intermediary's  plan 
(specific  Ic  an  purposes)  for  relending 
the  loem  fu  ids.  The  plan  must  be  of 
sufficient  <  etail  to  provide  the  Agency 
with  a  con  plete  understanding  of  what 
the  intermi  sdiary  will  accomplish  by 
lending  thi  s  funds  to  the  ultimate 
recipient  a  [id  the  complete  mechanics  of 
how  the  fu  nds  will  get  from  the 
intermedia  ry  to  the  ultimate  recipient. 
The  servic  !  area,  eligibility  criteria,  loan 
purposes,  ees,  rates,  terms,  collateral 
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requirements,  limits,  priorities, 
application  process,  method  of 
disposition  of  the  funds  to  the  ultimate 
recipient,  monitoring  of  the  ultimate 
recipient's  accomplishments,  and 
reporting  requirements  by  the  ultimate 
recipient's  management  are  some  of  the 
items  that  must  be  addressed  by  the 
intermediary's  relending  plan. 

(3)  Form  FmHA  1940-20  for  all 
projects  positively  identified  as 
proposed  uhimate  recipient  loans  that 
are  Class  I  or  Class  II  actions  under 
subpart  G  of  part  1940  of  this  chapter. 

(4)  Comments  from  the  State  single 
point  of  contact,  if  the  State  has  elected 
to  review  the  program  under  Executive 
Order  12372. 

(5)  A  pro  forma  balance  sheet  at  start- 
up and  for  at  least  3  additional  projected 
years;  financial  statements  for  the  last  3 
years,  or  from  inception  of  the 
operations  of  the  intermediary'  if  less 
than  3  years;  and  projected  cash  flow 
and  earnings  statements  for  at  least  3 
years  supported  by  a  list  of  assumptions 
showing  the  basis  for  the  projections. 
The  projected  earnings  statement  and 
balance  sheet  must  include  one  set  of 
projections  that  shows  the  IRP  revolving 
fund  only  and  a  separate  set  of 
projections  that  shows  the  proposed 
intermediary  organization's  total 
operations.  Also,  if  principal  repayment 
on  the  IRP  loan  will  not  be  scheduled 
during  the  first  3  years,  the  projections 
for  the  IRP  revolving  fund  must  extend 
to  include  a  year  with  a  full  annual 
installment  on  the  IRP  loan. 

(6)  A  written  agreement  will  be  signed 
by  the  intermediary'  to  assure  that  there 
is  not  misunderstanding  concerning 
Agency  audit  requirements. 

(7)  Form  FmHA  400-4,  "Assurance 
Agreement." 

(8)  Complete  organizational 
documents,  including  evidence  of 
authority  to  conduct  the  proposed 
activities. 

(9)  Evidence  that  the  loan  is  not 
available  at  reasonable  rates  and  terms 
from  private  sources  or  other  Federal, 
State,  or  local  programs. 

(10)  Latest  audit  report,  if  available. 

(11)  Form  FmHA  1910-11, 
"Applicant  Certification  Federal 
Collection  Policies  for  Consumer  or 
Commercial  Debts." 

(12)  Form  AD-1047,  "Certification 
Regarding  Debarment,  Suspension,  and 
Other  Responsibility  Matters — Primary 
Covered  Transactions." 

(13)  Exhibit  A-1  of  FmHA  Instruction 
1940-Q. 

(b)  Applications  from  intermediaries 
that  already  have  an  active  IRP  loan  may 
be  streamlined  as  follows: 


(1)  The  material  required  by 
paragraphs  (a)(6),  (a)(8),  and  (a)(10)  of 
this  section  may  be  omitted. 

(2)  A  statement  that  the  new  loan 
would  be  operated  in  accordance  with 
the  work  plan  on  file  for  the  previous 
loan  may  be  submitted  in  lieu  of  a  new- 
work  plan. 

(3)  The  financial  information  required 
by  paragraph  (a)(5)  of  this  section  may 
be  limited  to  projections  for  the 
proposed  new  IRP  revolving  loan  fund. 

§1948.123    Filing  and  processing 
applications  for  loans. 

(a)  Intermediaries'  contact. 
Intermediaries  desiring  the  assistance  in 
this  subpart  may  file  applications  with 
the  State  Office  for  the  State  in  which 
the  intermediary's  headquarters  is 
located.  Intermediaries  headquartered  ifi 
the  District  of  Columbia  may  file  the 
application  with  the  National  Office. 
B&i  Division.  Washington,  DC  20250- 
3221. 

(b)  Filing  applications.  Intermediaries 
must  file  the  complete  application,  in 
one  package.  Applications  received  by 
the  Agency  will  be  reviewed  and  ranked 
quarterly  and  funded  in  the  order  of 
priority  ranking.  The  Agency  will  retain 
unsuccessful  applications  for 
consideration  in  subsequent  reviews, 
through  a  total  of  four  quarterly  reviews. 

(c)  Loan  priorities.  Priority 
consideration  will  be  given  to  proposed 
intermediaries  based  on  the  following 
factors.  Points  will  be  allowed  only  for 
factors  indicated  by  well  documented, 
reasonable  plans  which,  in  the  opinion 
of  the  Agency,  provide  assurance  that 
the  items  have  a  high  probability  of 
being  accomplished.  The  points 
awarded  will  be  as  specified  in 
paragraphs  (c)(1)  through  (c)(6)  of  this 
section.  If  an  application  does  not  fit 
one  of  the  categories  listed,  it  receives 
no  points  for  that  paragraph  or 
subparagraph. 

(1)  Other  funds.  Points  allowed  under 
this  paragraph  should  be  based  on 
documented  successful  history  or 
written  evidence  that  the  funds  are 
available. 

(i)  The  intermediary  will  obtain  non- 
Federal  loan  or  grant  funds  to  pay  part 
of  the  cost  of  the  ultimate  recipients' 
projects.  The  amount  of  funds  from 
other  sources  will  average: 

(A)  At  least  10%  but  less  than  25%  of 
the  total  project  cost — 10  points. 

(B)  At  least  25%  but  less  than  50%  of 
the  total  project  cost — 20  points. 

(C)  50%  or  more  of  the  total  project 
cost — 30  points. 

(ii)  The  intermediary  will  provide 
loans  to  the  ultimate  recipient  from  its 
own  funds  (not  loan  or  grant)  to  pay  part 
of  the  costs  of  the  ultimate  recipients' 


projects.  The  amount  of  non-Agency 
derived  intermediary  funds  will 
average: 

(A)  At  least  10%  but  less  than  25%  of 
the  total  project  costs — 10  points. 

(B)  At  least  25%  but  less  than  50%  of 
total  project  costs — 20  points. 

(C)  50%  or  more  of  total  project 
costs — 30  points. 

(2)  Employment.  For  computations 
under  this  paragraph,  income  data 
should  be  from  the  latest  decennial 
census  of  the  United  States,  updated 
according  to  changes  in  consumer  price 
index  (CPIU),  The  poverty  line  used  will 
be  as  defined  in  Section  673  (2)  of  the 
Community  Services  Block  Grant  Act 
(42  U.  S.  C.  9902  (2)).  Unemplovinent 
data  used  will  be  that  published  by  the 
Bureau  of  Labor  Statistics.  U.S. 
Department  of  Labor. 

(i)  The  median  household  income  in 
the  service  area  of  the  proposed 
intermediary  equals  the  following 
percentage  of  the  poverty  line  for  a 
family  of  four: 

(A)  At  least  150%  but  not  more  than 
175%— 5  points. 

(B)  At  least  125%  but  less  than 
150%— 10  points. 

(C)  Below  125%— 15  points. 

(ii)  The  intermediary  certifies  that  the 
following  percentage  of  the  loans  it 
makes  from  Agency  IRP  loan  funds  will 
be  in  counties  with  median  household 
income  below  80  percent  of  the 
statewide  non-metropolitan  median 
household  income.  (To  receive  priority 
points  under  this  category,  the 
intermediary  must  provide  a  list  of 
counties  in  the  service  area  that  have 
qualifving  income.) 

(A)  At  least  50%  but  less  than  75%— 
5  points. 

(B)  At  least  75%  but  less  than  100%— 
10  points. 

(CI  100%— 15  points. 

(iii)  The  unemployment  rate  in  the 
intermediary's  service  area  equals  the 
following  percentage  of  the  national 
unemployment  rate: 

(A)  At  least  100%  but  less  than 
125%— 5  points. 

(B)  At  least  125%  but  less  150%— 10 
points. 

(C)  150%  or  more — 15  points. 

(iv)  The  intermediary  will  require,  as 
a  condition  of  ehgibility  for  a  loan  to  an 
ultimate  recipient  from  Agency  IRP  loan 
funds,  that  the  ultimate  recipient  certify 
in  writing  that  it  will  employ  the 
following  percentage  of  its  workforce 
from  members  of  families  with  income 
below  the  poverty  line. 

(A)  At  least  10%  but  less  than  20%  of 
the  workforce — 5  points. 

(B)  At  least  20%  but  less  than  30%  of 
the  workforce — 10  points. 

(C)  30%  of  the  workforce  or  more — 15 
points. 


(v)  The  intermediary  has  a 
demonstrated  record  of  providing 
assistance  to  members  of 
underrepresented  groups,  has  a  realistic 
plan  for  targeting  loans  to  members  of 
underrepresented  groups,  and.  based  on 
the  intermediary's  record  and  plans,  it 
is  expected  that  the  following 
percentages  of  its  loans  made  from 
Agency  IRP  loan  funds  will  be  made  to 
entities  owned  by  members  of 
underrepresented  groups. 

(A)  At  least  10%  but  less  than  20%— 
5  points. 

(B)  At  least  20%  but  less  than  30%— 
10  points. 

(C)  30%  or  more — 15  points. 

(3)  Intermediary  contribution.  All 
assets  of  the  IRP  revolving  fund  will 
serve  as  security  for  the  IRP  loan  and 
the  intermediary  will  contribute  funds 
not  derived  from  the  Agency  into  the 
IRP  revolving  fund  along  with  the 
proceeds  of  the  IRP  loan.  The  amount  of 
non-Agency  derived  funds  contributed 
to  the  IRP  revolving  fund  will  equal  the 
following  percentage  of  the  Agency  IRP 
loan: 

(i)  At  least  5%  but  less  than  15%— 15 
points. 

(ii)  At  least  15%  but  less  than  25%— 
30  points. 

(iii)  25%  or  more — 50  points. 

(4)  Experience.  The  intermediarv'  has 
actual  experience  in  making  and 
servicing  commercial  loans,  with  a 
successful  record,  for  the  following 
number  of  frill  years: 

(i)  At  least  1  but  less  than  3  years — 
5  points. 

(ii)  At  least  3  but  less  than  5  years — 
10  points. 

(iii)  At  least  5  but  less  than  10  years — 
20  points. 

(iv)  10  or  more  years — 30  points. 

(5)  Community  representation.  The 
service  area  is  not  more  than  10 
counties  and  the  intermediary  utilizes 
local  opinions  and  experience  by 
including  community  representatives  on 
its  board  of  directors  or  equivalent 
oversight  board.  For  purposes  of  this 
section,  community  representatives  are 
people,  such  as  civic  leaders,  business 
representatives,  or  bankers,  who  reside 
in  the  service  area  and  are  not 
employees  of  the  intermediar> . 

(i)  A't  least  10%  but  less  Uia'n  40%  of 
the  board  members  are  community 
representatives — 5  points. 

(ii)  At  least  40%  but  less  than  75%  of 
the  board  members  are  community 
representatives — 10  points. 

(iii)  At  least  75%  of  the  board 
members  are  community 
representatives — 15  points. 

(6)  Administrative.  The  Administrator 
may  assign  up  to  35  additional  points  to 
an  application  to  account  for  items  not 


adequately  covered  by  the  other  priority 
criteria  set  out  in  this  section.  Such 
items  may  include,  but  are  not  limited 
to,  a  particularly  successful  business 
development  record,  a  service  area  with 
no  other  IRP  coverage,  a  service  area 
with  severe  economic  problems,  a 
service  area  with  emergency  conditions 
caused  by  a  natural  disaster  or  loss  of 
a  major  industry,  or  excellent  utilization 
of  a  previous  IRP  loan. 

§1948.124    [Reserved] 

§1948.125    Letter  of  conditions. 

If  the  Agency  is  able  to  provide  tho 
loan,  it  will  provide  the  intermediary  a 
letter  of  conditions  listing  all 
requirements  for  such  loan.  Immediately 
after  reviewing  the  conditions  and    - 
requirements  in  the  letter  of  conditions, 
the  intermediary  should  complete,  sign 
and  return  the  Form  FmHA  1942-46. 
■'Letter  of  Intent  To  Meet  Conditions." 
to  the  Agency.  If  certain  conditions 
cannot  be  met,  the  borrower  may 
propose  alternate  conditions  to  the 
Agency.  The  Agency  loan  approval 
official  must  concur  with  any  changes 
made  to  the  initially  issued  or  proposed 
letter  of  conditions. 

§  1948.126    Loan  approval  and  obligating 
funds. 

The  loan  will  be  considered  approved 
on  the  date  the  signed  copy  of  Form 
FmHA  1940-1  is  mailed  to  the 
intermediarj'.  The  approving  official 
may  request  an  obligation  of  funds 
when  available  and  according  to  the 
following: 

(a)  Form  FmHA  1940-1.  authorizing 
funds  to  be  reserved,  may  be  executed 
by  the  loan  approving  official  providing 
the  intermediarv"  has  the  legal  authority 
to  contract  for  a  loan,  and  to  enter  into 
required  agreements  and  has  signed 
Form  FmHA  1940-1. 

(b)  An  obligation  of  funds  established 
for  an  intermediarj"  may  be  transferred 
to  a  different  (substituted)  intermedian,' 
provided: 

(1)  The  substituted  intermedian,'  is 
eligible  to  receive  the  assistance 
approved  for  the  original  intermediary; 

(2)  The  substituted  intermediary  bears 
a  close  and  genuine  relationship  to  the 
original  intermediarj';  and 

(3)  The  need  for  and  scope  of  the 
project  and  the  purpose(s)  for  which 
Agency  IRP  loan  funds  will  be  used 
remain  substantially  unchanged. 

§1948.127    Loan  closing. 

(a)  At  loan  closing,  the  intermediary 
must  certifj'  to  the  following: 

(1)  No  major  changes  have  been  made 
in  the  work  plan  except  those  approved 
in  the  interim  by  the  Agency. 
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(2)  Ail  requirements  of  the  letter  of 
conditions  lave  been  met. 

(3)  There  has  been  no  material 
adverse  cha  ige  in  the  intermediary  nor 
its  financial  condition  since  the 
issuance  of  ihe  letter  of  conditions.  If 
there  have  lieen  adverse  changes,  they 
must  be  explained.  The  adverse  changes 
may  be  waived,  at  the  sole  discretion  of 
the  Agency.' Financial  data  must  not  be 
more  than  00  days  old  at  loan  closing. 

(b)  Agency^  personnel  shall  not  sign 
any  docum*  nts  other  than  those 
specifically  provided  for  in  this  subpart. 

(c)  The  piocessing  officer  will  review 
any  request;  i  for  changes  to  the  letter  of 
conditions.  The  processing  officer  will 
approve  onl  y  minor  changes  which  do 
not  materia  ly  affect  the  project,  its 
capacity,  er  iployment,  original 
projections,  or  credit  factors.  Changes  in 
legal  entitie  i  or  where  tax  consideration 
are  the  reasi  )n  for  change  will  not  be 
approved. 

(d)  At  loa  1  closing  the  intermediary 
will  providi  i  sufficient  evidence  to 
enable  Agei  icy  to  ascertain  that  no  claim 
or  liens  of  li  iborers,  materialmen, 
contractors,  subcontractors,  suppliers  of 
machinery  i  ind  equipment,  or  other 
parties  are  i  gainst  the  security  of  the 
intermediary,  and  that  no  suits  eire 
pending  or  Jireatened  that  would 
adversely  a  feet  the  security  of  the 
intermedial  y  when  the  security 
instrument!  are  filed. 

§  1 948. 1 28     Requests  to  make  loan  s  to 
ultimate  reel  >lents. 

(a)  When  Ian  intermediary  proposes  to 
use  Agency  IRP  loan  funds  to  make  a 
loan  to  an  ultimate  recipient,  and  prior 
to  final  app  roval  of  such  loan,  the 
intermedial  y  must  submit  the  following 
material  to  lie  Agency: 

(1)  A  request  for  Agency  concurrence 
in  approval  of  the  proposed  loan. 

(2)  Certif  cation  Dy  the  intermediary 
that: 

(i)  The  pi  oposed  ultimate  recipient  is 
eligible  for  he  loan. 

(ii)  The  p  roposed  loan  is  for  eligible 
purposes. 

(iii)  The  iroposed  loan  complies  with 
all  applical  le  statutes  and  regulations. 

(iv)  The  V  Itimate  recipient  is  unable 
to  finance  t  le  proposed  project  through 
commercia  credit  or  other  Federal, 
State,  or  lo<  al  programs  at  reasonable 
rates  and  te  rms. 

(v)  The  irtermediary  and  its  principal 
officers  (in(  luding  immediate  family) 
hold  no  leg  il  or  financial  interest  or 
influence  ii  i  the  ultimate  recipient,  and 
the  ultimat !  recipient  and  its  principal 
officers  (including  immediate  family) 
hold  no  leg  il  or  financial  interest  or 
inOuence  in  the  intermediary. 

(3)  For  pi  ojects  that  meet  tne  criteria 
for  a  Class    or  Class  II  environmental 


JMI 


assessment  or  environmental  impact 
statement  as  provided  in  subpart  G  of 
part  1940  of  Uiis  chapter,  a  completed 
and  executed  Form  FmHA  1940-20. 

(4)  All  comments  obtained  in 
accordance  with  §  1948.117  (a)  of  this 
subpart,  regarding  intergovernmental 
consultation. 

(5)  Copies  of  sufficient  material  from 
the  ultimate  recipient's  application  and 
the  intermediary's  related  files,  to  allow 
the  Agency  to  determine: 

(i)  The  name  and  address  of  the 
ultimate  recipient. 

(ii)  The  loan  purposes. 

(iii)  The  interest  rateand  term. 

(iv)  The  location,  nature,  and  scope  of 
the  project  being  financed. 

(v)  The  other  funding  included  in  the 
project. 

(vi)  The  nature  and  lien  priority  of  the 
collateral. 

(6)  Such  other  information  as  the 
Agency  may  request  on  specific  cases. 

(b)  Upon  receipt  of  a  request  for 
concurrence  in  a  loan  to  an  ultimate 
recipient  from  Agency  IRP  loan  funds 
the  Agency  will: 

(1)  Review  the  material  required  by 
paragraph  (a)  of  this  section  for 
completeness  and  compliance  with 
regulations. 

(2)  Complete  an  environmental  review 
in  accordance  with  subpart  G  of  part 
1940  of  this  chapter,  including  public 
notice  requirements  and  provisions  for 
mitigation  measures  as  appropriate. 
This  review  will  be  conducted  by  the 
Agency  in  the  same  manner  it  would  be 
conducted  if  the  Agency  were 
considering  a  direct  loan  to  the  ultimate 
recipient.  The  results  of  the 
environmental  review  will  be  used  by 
the  Agency  in  making  its  decision  on 
the  request  for  loan  concurrence. 

(3)  Consider  any  comments  received 
through  the  intergovernmental 
consultation  process.  Prior  to  the 
Agency's  decision  on  loan  concurrence, 
compliance  with  the  requirements  of 
intergovernmental  consultation  in 
accordance  with  FmHA  Instruction 
1940-J  must  be  demonstrated. 

(4)  When  all  requirements  have  been 
met.  issue  a  letter  concurring  in  the 
loan. 

(5)  If  the  Agency  determines  it  is 
unable  to  concur  in  the  loan,  the 
intermediary  will  be  notified  in  writing, 
given  the  reasons  for  denial,  and 
informed  of  its  rights  for  review  and 
appeal  in  accordance  with  subpart  B  of 
part  1900  of  this  chapter. 

§§1948.129-1948.142    [Reserved] 

§1948.143    Appeals. 

Any  appealable  adverse  decision 
made  by  the  Agency  which  affects  the 


intermediary  may  be  appealed  upon 
written  request  of  the  aggrieved  party  in 
accordance  with  subpart  B  of  part  1900 
of  this  chapter. 

§§1948.144-1948.147    [Reserved] 

§  1948.148    Exception  authority. 

The  Administrator  may  in  individual 
cases  grant  an  exception  to  any 
requirement  or  provision  of  this  subpart 
which  is  not  inconsistent  with  an 
applicable  law  or  opinion  of  the 
Comptroller  General,  provided  the 
Administrator  determines  that 
application  of  the  requirement  or 
provision  would  adversely  affect  the 
Government's  interest.  The  basis  for  this 
exception  will  be  fully  documented. 
The  documentation  will:  Demonstrate 
the  adverse  impact;  identify  the 
particular  requirement  involved;  and 
show  how  the  adverse  impact  will  be 
eliminated. 

§  1 948. 1 49    [  Reserved] 

§1948.150    0MB  control  number. 

The  reporting  and  recordkeeping 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget  and 
have  been  assigned  OMB  control 
number  0575-0130.  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  vary  from  1  to  120  hours 
per  response,  with  an  average  of  12 
hours  per  response  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  Department  of 
Agriculture,  Clearance  Officer,  OIRM, 
Ag.  Box  7630,  Washington,  DC  20250; 
and  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(OMB#  0575-0130).  Washington.  DC 
20503. 

PART1951— SERVICING  AND 
COLLECTIONS 

3.  The  authority  citation  for  part  1951 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989:  7  U.S.C.  1932 
Note;  42  U.S.C.  1480;  5  U.S.C.  301:  7  C.F.R. 
2.23  and  2.70. 

Subpart  R— Rural  Development  Loan 
Servicing 

4.  Section  1951.853  is  amended  by 
revising  paragraph  (b)(2)(ix)  to  read  as 
follows: 


§1951.853    Loan  purposes  for  undisbursed 
RDLF  loan  funds  from  HHS. 

*         •         •        •        * 

(b)*   *   • 
(2).   •   • 

(ix)  Reasonable  fees  and  charges  only 
as  specifically  listed  in  this 
subparagraph.  Authorized  fees  include 
loan  packaging  fees,  environmental  data 
collection  fees,  and  other  professional 
fees  rendered  by  professionals  generally 
licensed  by  individual  State  or 
accreditation  associations,  such  as 
Engineers.  Architects,  Lawyers, 
Accountants,  and  Appraisers.  The 
amount  of  fee  will  be  what  is  reasonable 
and  customarj'  in  the  community  or 
region  where  the  project  is  located.  Any 
such  fees  are  to  be  fully  documented 
and  justified. 
«        •        •        •        * 

Dated:  Decembfr9. 1994. 
Bob  J.  Nash. 

Under  Secretary,  Rural  Economic  and 
Community  Development. 
|FR  Doc.  95-1193  Filed  1-17-95;  8:45  am) 

BILLING  CODE  3410-33-U 


NUCLEAR  REGULATORY 
COMMISSION 

lOCFRPartSO 
RIN  3150-AE97 

Shutdown  and  Low-Power  Operations 
for  Nuclear  Power  Reactors 

AGENCY:  Nuclear  Regulator}' 

Commission. 

ACTION:  Proposed  rule:  Extension  of  the 

public  comment  period. 

SUMMARY:  On  October  19, 1994  (59  FR 
52707-52714),  the  Nuclear  Regulatory 
Commission  published  for  public 
comment  a  proposed  rule  regarding 
Shutdown  and  Low-Power  Operations 
for  Nuclear  Power  Reactors.  The 
comment  period  for  this  proposed  rule 
was  to  have  expired  on  January  3,  1995. 
On  December  2, 1994,  Yankee  Atomic 
Electric  Company  requested  a  sixty-day 
extension  of  the  comment  period  on  the 
basis  that  the  technical  issues  associated 
with  the  proposed  rule  are  complex  in 
natiu^  and  may  warrant  additional  time 
to-address  the  comments  adequately.  In 
view  of  the  importance  of  the  proposed 
rule  and  the  desirability  of  developing 
a  final  rule  with  adequate  consideration 
of  all  comments  to  the  extent 
practicable,  the  NRC  has  decided  to 
e.xtend  the  comment  period  by  thirty 
days.  The  extended  comment  period 
now  expires  on  February  3, 1995.  To 
facilitate  NRC  responses  to  comments  it 
would  be  appreciated  if  commenters 


could  provide  their  comments 
electronically  on  a  diskette,  as  well  as 
by  hard  copy. 

DATES:  The  comment  period  has  been 
extended  and  now  expires  on  February 
3, 1995.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so  but  the  Commission  is  able  to 
assure  consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Send  written  comments  or 
suggestions  to  the  Secretary'  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001,  Attention:  Docketing  and  Ser\'ice 
Branch.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  2120  L  Street  NW 
(Lower  Level),  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
M.  Holahan.  Director.  Division  of 
Systems  Safety  and  Analysis.  Office  of 
Nuclear  Reactor  Regulation.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  telephone 
(301) 504-2884. 

Dated  at  Rockville,  Ma.'^land,  this  llfh  day 
of  laniian.',  1995. 

For  the  Nuclear  Regu!ator\'  Commission. 

John  C.  Hoyle, 

Acting  Secretary  of  the  Commission. 

[FR  Doc.  95-1172  Filed  1-17-95:  8:45  am] 

BILLING  COO£  7590-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  91-CE-25-AO] 

Airworthiness  Directives;  Alexander 
Schleicher  GmbH  &  Co.  Model  ASK  21 
Gliders 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  Alexander 
Schleicher  GmbH  &  Co.  (Alexander 
Schleicher)  Model  ASK  21  gliders.  The 
proposed  action  would  require 
replacing  the  parallel  rocker  with  a  part 
of  improved  design,  and  incorporating 
flight  manual  revisions.  Two  incidents 
of  the  parallel  rocker  breaking  at  the 
elevator  connection  on  the  affected 
gliders  prompted  the  proposed  action. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  possible  loss 
of  elevator  control  that  could  result  from 
a  broken  parallel  rocker. 


DATES:  Comments  must  be  received  on 
or  before  March  27, 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region. 
Office  of  the  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  No.  91-CE-25- 
AD.  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missoiui  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Alexander  Schleicher  GmbH  & 
Company.  D-36163,  Popppenhausen- 
Wasserkuppe.  Germany;  or  Eastern 
Sailplane,  Heath  Stage  Route  Shelburnc 
Falls,  Massachusetts  01370;  telephone 
(413)  625-6059.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above, 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Herman  C.  Belderok,  Project  Officer, 
Sailplanes.  Small  Airplane  Directorate. 
Aircraft  Certification  Ser\ice.  FAA. 
1201  Walnut,  suite  900.  Kansas  City. 
Missouri  64106;  telephone  (816)  426- 
6932;  facsimile  (616)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulator)',  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contac  t 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  91-CE-25-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 
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AvailabilitI  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Centtkl  Region,  OfBce  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  91-CE-25-AD,  Room 
1558,  601 E .  12th  Street.  Kansas  City, 
Missouri  6^1 06 
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the  FAA  has  determined  that,  in  order 
to  ensure  that  all  of  the  affected  gliders 
have  parallel  rockers  of  improved 
design  installed,  a  calendar  compliance 
time  is  proposed. 

The  FAA  estimates  that  35  gUders  in 
the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  airplane 
to  accompUsh  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $45  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $3,990.  This  figure  is 
based  on  the  assumption  that  no 
affected  glider  owner/operator  has 
accomplished  the  proposed 
replacement. 

Alexander  Schleicher  has  informed 
the  FAA  that  improved  design  parallel 
rockers  have  been  distributed  for  all  35 
affected  gliders.  Assuming  that  each  of 
these  parts  is  installed  on  one  of  the 
affected  gliders,  the  proposed  action 
would  not  impose  any  cost  impact  upon 
U.S.  operators. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  AD  to  read  as  follows: 

Alexander  Schleicher  GMBH  &  Co.:  Docket 
No.  91-CE-25-AD. 

Applicability:  Model  ASK  21  gliders  (all 
serial  numbers),  certificated  in  any  category. 

Compliance:  Required  within  the  next  30 
calendar  days  after  the  effective  date  of  this 
AD,  unless  already  accomplished. 

To  prevent  possible  loss  of  elevator  control 
that  could  result  firom  a  broken  parallel 
rocker,  accomplish  the  following: 

(a)  Replace  the  parallel  rocker  with  an 
improved  and  stronger  part  (part  number 
99.000.4940  with  modification  status  1)  in 
accordance  with  the  instructions  in 
Alexander  Schleicher  ASK  21  Technical  Note 
No.  22,  dated  November  26,  1991. 

(b)  Incorporate  the  flight  manual  revisions 
included  with  the  technical  note  referenced 
above. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  glider  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  FAA,  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  Alexander 
Schleicher  GmbH  &  Company,  D-36163, 
Popppenhausen-VVasserkuppe,  Germany:  or 
Eastern  Sailplane,  Heath  Stage  Route 
Shelburne  Falls,  Massachusetts  01370: 
telephone  (413)  625-6059;  or  may  examine 
this  document  at  the  FAA,  Central  Region. 
Office  of  the  Assistant  Chief  Counsel,  Room 
1558,  601  E.  12th  Street,  Kansas  City. 
Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on  January 
10. 1995. 

Barry  D.  Clements, 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Sen- ice. 
[FR  Doc.  95-1128  Filed  1-17-95;  8:45  ami 
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14  CFR  Part  39 

[Docket  No.  94-NM-107-AD] 

Airworthiness  Directives;  British 
Aerospace  Model  ATP  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all  British 
Aerospace  Model  ATP  series  airplanes, 
that  currently  requires  inspections  to 
detect  cracking  of  the  aft  end  of  the 
wing  rib  boom  angles  on  the  left  and 
right  engine,  and  repair  or  replacement 
of  the  wing  rib  boom  angle  assemblies, 
if  necessary.  That  AD  was  prompted  by 
the  detection  of  cracks  in  the  engine 
outboard  rib  boom  angles  at  the  main 
landing  gear  (MLG)  actuator  attachment 
point.  The  actions  specified  by  that  AD 
are  intended  to  prevent  structural 
failure  of  the  actuator  attachment  point, 
which  could  lead  to  collapse  of  the 
MLG.  This  action  would  limit  the 
applicability  of  the  rule  to  only  a  certain 
number  of  airplanes;  revise  the  initial 
inspection  threshold,  depending  on 
whether  or  not  certain  modifications 
have  been  accomplished  on  the  boom 
angles;  and  would  require  that  modified 
boom  angles  be  installed  whenever 
replacement  is  necessary. 

DATES:  Comments  must  be  received  by 
Februarj'  22,  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
107-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Jetstream  Aircraft,  hic,  P.O.  Box  16029, 
Dulles  International  Airport, 
Washington.  DC  20041-6029.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 


SUPPt-EMENTARY  INFORMATION: 
Comments  Invited 

hiterested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  llie  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-107-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No 
94-NM-107-AD,  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055^056. 

Discussion 

On  July  14,  1993,  the  FAA  issued  AD 
93-14-08,  amendment  39-8632  (58  FR 
42194,  August  9,  1993),  apphcable  to  all 
British  Aerospace  Model  ATP  series 
airplanes,  to  require  inspections  to 
detect  cracking  of  the  aft  end  of  the 
wing  rib  boom  angles  at  the  left  and 
right  engine,  and  repair  or  replacement 
of  the  wing  rib  boom  angle  assemblies, 
if  necessary.  The  initial  inspection  is 
required  within  400  hours  time-in- 
service  after  the  effective  date  of  the  AD. 
or  within  12  months  since  airplane 
manufacture,  whichever  is  later.  If  no 
cracks  are  detected,  the  inspection  is 
required  to  be  repeated  at  inter\'als  of 
3,000  landings  or  12  months,  whichever 
occurs  sooner.  If  cracks  are  detected,  the 
boom  angle(s)  must  be  repaired  or 
replaced;  or,  if  cracking  is  within  certain 
limits,  the  area  may  be  reinspected  for 


a  period  of  time  until  the  boom  angle  is 
repaired  or  replaced. 

The  issuance  of  AD  93-14-08  was 
prompted  by  the  detection  of  cracks  in 
the  engine  outboard  rib  boom  angles  at 
the  main  landing  gear  (MLG)  actuator 
attachment  point.  The  requirements  of 
that  AD  are  intended  to  prevent 
structural  failure  of  the  actuator 
attachment  point,  which  could  lead  to 
collapse  of  the  MLG. 

Since  the  issuance  of  that  AD,  the 
Civil  Aviation  Authority  (CAA).  which 
is  the  airworthiness  authority  for  the 
United  Kingdom,  has  advised  the  FAA 
that  airplanes  on  which  modified  engine 
rib  boom  angles  have  been  installed  mav 
be  less  susceptible  to  the  subject 
cracking  problems  initially.  The     - 
modified  boom  angles  are  of  a 
configuration  that  has  improved 
resistance  to  cracking.  Therefore,  for 
airplanes  on  which  this  modification  is 
installed,  the  CAA  advises  that  the 
initial  inspection  for  cracking  may  be 
extended  beyond  that  which  is  currentlv 
required. 

British  Aerospace  has  issued  Service 
Bulletin  ATP-57-13,  Revision  5.  dated 
June  3,  1994.  This  revision  is  essentially 
the  same  as  Revision  1,  which  was 
specified  in  AD  93-14-08  as  the 
appropriate  source  of  service 
information.  Like  Revision  1.  new 
Revision  5  describes  procedures  for 
repetitive  detailed  visual  inspection  to 
detect  cracking  of  the  aft  end  of  the 
engine  outboard  rib  boom  angles  under 
the  wing  rib  immediately  outboard  of 
the  left  and  right  engine;  and  describes 
procedures  for  replacement  of  cracked 
rib  boom  angle  assemblies.  Revision  5 
differs  from  Revision  1  in  that  it 
recommends  that  the  initial  inspection 
of  airplanes  that  are  equipped  with 
modified  engine  rib  boom  angles 
(Modification  10313A)  be  postponed 
until  the  modified  boom  angles  have 
accumulated  30,000  landings.  The  CA.\ 
has  classified  this  ser\ice  bulletin  as 
mandator},'. 

British  Aerospace  also  has  issued 
Ser\ice  Bulletin  ATP  57-16-10313.\. 
Revision  1,  dated  July  2.  1994  (as 
corrected  by  Errata  No.  2,  dated  August 
30,  1994),  which  describes  procedures 
for  installing  Modification  10313A.  This 
modification  entails  installation  of  new 
outboard  and  inboard  rib  boom  angles 
on  the  left  wing  and  right  wing  that  are 
less  susceptible  to  cracking.  The  CAA 
classified  this  ser\'ice  bulletin  as 
"optional." 

In  light  of  this,  the  FAA  has 
determined  that  AD  93-14-08  must  be 
amended  to  allow  airplanes  on  which 
Modification  10313A  is  installed  to  be 
inspected  at  a  compliance  threshold  that 
is  extended  bevond  that  which  is 
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currently  required.  Additionally,  the 
FAA  has  determined  that  cracked  boom 
angles  mi  st  be  replaced  with  modified 
boom  ang  es  in  order  to  increase  the 
time-in-s(  rvice  prior  to  the  onset  of 
cracking,  ind  to  reduce  the  reliance  on 
repetitive  inspections  in  order  to  assure 
safety  ove  r  a  long  period  of  time. 

This  ail  plane  model  is  manufactured 
in  the  Un  ted  Kingdom  and  is  type 
certificate  d  for  operation  in  the  United 
States  un  ler  the  provisions  of  section 
21.29  of  t  le  Federal  Aviation 
Regulatio  is  (14  CFR  21.29)  and  the 
applicabl  >  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthi  less  agreement,  the  CAA  has 
kept  the  1  AA  informed  of  the  situation 
describee  above.  The  FAA  has 
examinee  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determin  ;d  that  AD  action  is  necessary 
for  produ  cts  of  this  type  design  that  are 
certificati  id  for  operation  in  the  United 

States. 

The  pn  iposed  AD  would  supersede 
AD  93-1'  -08  to  continue  to  require 
repetitive  visual  inspections  to  detect 
cracking  jf  the  aft  end  of  the  wing  rib 
boom  anj  les  on  the  wing  rib  outboard 
of  the  lef  and  right  engine,  and  repair 
or  replac  sment  of  cracked  rib  boom 
angle  ass  jmblies.  This  proposal  would 
revise  th(  i  compliance  time  for  the 
initial  in  ipection  of  airplanes  on  which 
Modifica  ion  10313A  has  been 
accomplished.  The  inspection  actions 
would  b(  required  to  be  accomplished 
in  accorc  ance  with  Service  Bulletin 
ATP-57- 13.  Revision  1.  dated  January 
15.  1993  or  Revision  5.  dated  June  3. 
1994. 

This  p  oposal  would  require  that  any 
cracked  lOom  angle  that  is  replaced, 
must  be  eplaced  with  a  modified  boom 
angle  in  iccordance  with  British 
Aerospa<  e  Service  Bulletin  ATP-51-16- 
1031 3A.  Revision  1.  dated  June  3  1994. 
Any  crac  ced  boom  angle  that  is 
repaired  must  be  repaired  in 
accordar  ce  with  a  method  approved  by 
the  FAA 

Additi  anally,  this  proposal  would 
limit  the  applicability  of  the  rule  to  only 
Model  A  rP  airplanes  having  serial 
numbers  2002  to  2063.  inclusive. 
Airplane  s  that  are  produced  subsequent 
to  serial  number  2063  will  be  modified 
in  prodi  ction  to  include  the  equivalent 
of  Modi:  ication  10313A.  and  will 
contain  n  their  Manufacturer's 
Recomn  ended  Maintenance  Program 
the  insp  sctions  and  inspection  intervals 
that  woi  Id  be  required  by  this  AD.  The 
FAA  ha;  determined  that  these 
inspect!  )ns  must  be  mandated  (via  this 
propose  1  AD)  for  in-service  airplanes 
having  s  srial  numbers  2002  through 
2063  on  which  Modification  10313A 
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has  been  installed  (post-production), 
since  the  Manufacturer's  Recommended 
Maintenance  Program  currently 
applicable  to  these  airplanes  does  not 
adequately  address  inspections  of  the 
modified  boom  angles. 

Additionally,  this  proposed 
superseding  AD  has  been  reformatted  to 
simplify  and  clarify  the  required 
actions. 

The  FAA  estimates  that  10  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  The  inspections  that  are 
currently  required  by  AD  93-14-08  take 
approximately  2  work  hours  per 
airplane  to  accomplish.  The  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  current  inspection  requirements  AD 
on  U.S.  operators  is  estimated  to  be 
$1,200.  or  $120  per  airplane,  per 
inspection  cycle. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
thisAD  were  not  adopted.  However, 
since  AD  93-14-08  became  effective  on 
September  3. 1993.  the  FAA  assumes 
that  at  least  the  initial  inspection 
already  has  been  performed  on  several 
of  the  affected  airplanes.  Thus,  the  total 
cost  impact  of  this  proposed  AD  may  be 
reduced  by  the  amount  of  the  costs 
associated  with  those  inspections  that 
have  already  been  accomplished. 

Additionally,  since  this  proposed  AD 
would  extend  the  compliance  time  for 
the  initial  inspection  of  some  airplanes, 
it  has  the  effect  of  reducing  the 
economic  burden  for  operators  of  those 
airplanes,  since  it  would  preclude 
scheduling  an  airplane  for  inspections 
at  a  time  earlier  than  is  necessarv'. 
Should  replacement  of  the  boom 
angles  with  modified  boom  angles  be 
necessary,  it  would  require 
approximately  150  work  hours  to 
accomplish,  at  an  average  labor  charge 
of  $60  per  work  hour.  Required  parts 
would  cost  approximately  $3,800  per 
airplane. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 

12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 

is  not  a  "significant  regulator)-  action" 


under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  Februar>'  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3&— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S  C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8632  (58  FR 
42194.  August  9,  1993),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

British  Aerospace:  Docket  94-NM-107-AD. 
Supersedes  AD  93-14-08.  Amendment 
39-8632. 

Applicability:  Model  ATP  series  airplanes; 
serial  numbers  2002  through  2063.  inclusive; 
certificated  in  any  category'. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (j)  to  request  approv.il 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated.  unU-ss 
accomplished  previously. 


To  prevent  structural  failure  of  the  actuator 
attachment  point,  which  could  lead  to 
collapse  of  the  main  landing  gear  (MLG). 
accomplish  the  following: 

(a)  Conduct  a  detailed  visual  inspection  to 
detect  cracking  of  the  aft  end  of  the  engine 
outboard  rib  boom  angles  under  the  wing  rib 
outboard  of  the  left  and  right  engine,  in 
accordance  with  British  Aerospace  Service 
Bulletin  ATP-57-13.  Revision  1,  dated 
January  15, 1993;  or  Revision  5,  dated  June 
3, 1994;  at  the  applicable  time  indicated 
below. 

(1)  For  airplanes  on  which  Modification 
1031 3A  (reference  British  Aerospace  Service 
Bulletin  ATP-56-16-1013A,  Revision  1. 
dated  July  2. 1994)  has  not  been 
accomplished:  Conduct  the  initial  inspection 
within  400  hours  time-in-service  after 
September  8, 1993  (the  effective  date  of  AD 
93-14-08,  amendment  39-8632),  or  within 
12  months  since  airplane  manufacture, 
whichever  occurs  later. 

(2)  For  airplanes  on  which  Modification 
10313A  has  been  accomplished  (modified 
inboard  and  outboard  boom  angles  on  both 
the  left  wing  and  right  wing):  Conduct  the 
initial  inspection  prior  to  the  accumulation 
of  30,000  landings  on  the  boom  angle 
assembly  or  within  12  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
later. 

(b)  For  the  purposes  of  compliance  with 
this  AD,  the  following  apply: 

(1)  Repair  of  cracked  rib  boom  angles  shall 
be  accomplished  in  accordance  with  a 
method  approved  by  the  Manager. 
Standardization  Branch.  A.N'M-113.  FAA, 
Transport  Airplane  Directorate. 

(2)  Replacement  of  cracked  rib  boom  angle 
assemblies  with  modified  assemblies  shall  be 
accomplished  in  accordance  with  British 
Aerospace  Service  Bulletin  ATP-57-16- 
10313A,  Revision  1,  dated  July  2,  1994  (as 
corrected  by  Erratum  2.  dated  August  30. 
1994).  Prior  to  the  accumulation  of  30.000 
landings  on  the  replaced  (modified)  boom 
angle  assembly,  repeat  the  insp>ection  in 
accordance  with  paragraph  (a)  of  this  AD. 

(c)  If  no  crack  is  detected:  Repeat  the 
detailed  visual  inspection  at  intervals  not  to 
exceed  3,000  landings  or  12  months, 
whichever  occurs  first. 

(d)  If  any  crack  is  detected  on  only  one  rib 
boom  angle,  and  that  crack  does  not  extend 
beyond  bolt  hole  X:  Repeat  the  detailed 
visual  inspection  of  the  rib  boom  angle  for 
additional  crack  propagation  at  inter\als  not 
to  exceed  300  hours  time-in-ser\ice. 

(1)  If  no  additional  crack  propagation  is 
detected  duririg  any  of  the  rep)etitive 
insfjections:  Within  6  months  after  discoven- 
of  the  crack,  either  repair  the  rib  boom  angle 
or  replace  the  rib  boom  angle  assembly  in 
accordance  with  paragraph  (b)  of  this  AD. 

(2)  If  any  of  the  repetitive  inspections 
reveal  that  crack  propagation  has  reached  or 
extends  beyond  bolt  hole  Y  or  into  bolt  hole 
A:  Prior  to  further  flight,  either  repair  the  rib 
boom  angle  or  replace  the  rib  boom  assembly 
in  accordance  with  paragraph  (b)  of  this  AD. 

(e)  If  any  crack  is  detected  on  only  one  rib 
boom  angle,  and  that  crack  extends  beyond 
bolt  hole  X,  but  not  beyond  bolt  hole  Y  or 
down  towards  bolt  hole  A:  Repeat  the 
detailed  visual  inspection  of  the  rib  boom 


angle  for  additional  crack  propagation  at 
intervals  not  to  exceed  100  hours  time-in- 
service. 

(1)  If  no  additional  crack  propagation  is 
defected  during  any  of  the  repetitive 
inspections:  Within  3  months  after  discovery 
of  the  crack,  either  rejjair  the  rib  boom  angle 
or  replace  the  rib  boom  angle  assembly  in 
accordance  with  paragraph  (b)  of  this  AD. 

(2)  If  any  of  the  repetitive  inspections 
reveal  that  crack  propagation  has  reached  or 
extends  beyond  bolt  hole  Y  or  into  bolt  hole 
A:  Prior  to  further  flight,  either  repair  the  rib 
boom  angle  or  replace  the  rib  boom  ungle 
assembly  in  accordance  with  paragraph  (b)  of 
this  AD. 

(0  If  any  crack  is  detected  on  only  one  rib 
boom  angle,  and  that  crack  extends  beyond 
bolt  hole  Y  or  into  bolt  hole  A:  Repeat  the 
detailed  visual  inspection  of  the  rib  boom 
angle  for  additional  crack  propagation  at 
intervals  not  to  exceed  50  hours  time-in- 
ser\ice. 

(1)  If  no  additional  crack  propagation  is 
detected  during  any  of  the  repetitive 
insfjections:  Within  1  month  after  discovery 
of  the  crack,  either  repair  the  rib  boom  angle 
or  replace  the  rib  boom  angle  assembly  in 
accordance  with  paragraph  (b)  of  this  AD. 

(2)  If  any  of  the  repetitive  inspections 
reveal  that  crack  propagation  has  reached  or 
extends  beyond  bolt  hole  Y  or  into  bolt  hole 
A:  Prior  to  further  flight,  either  repair  the  rib 
boom  angle  or  replace  the  rib  boom  angle 
assembly  in  accordance  with  paragraph  (b)  of 
this  AD. 

(g)  If  any  crack  is  detected  on  both  rib 
boom  angles,  and  cracks  do  not  extend 
beyond  bolt  hole  X:  Repeat  the  detailed 
visual  inspection  of  the  rib  boom  angles  for 
additional  crack  propagation  at  intervals  not 
to  exceed  100  hours  time-in-ser\'ice. 

(1)  If  no  additional  crack  propagation  is 
detected  during  any  of  the  repetitive 
inspections:  Within  3  months  after  discovery 
of  the  cracks,  either  repair  the  rib  boom 
angles  or  replace  the  rib  boom  angle 
assemblv  in  accordance  with  paragraph  (b)  of 
this  AD.' 

(2)  If  any  of  the  repetitive  inspections 
reveal  that  crack  propagation  has  reached  or 
extends  beyond  bolt  hole  Y  or  into  bolt  hole 
A:  Prior  to  further  flight,  either  repair  the  rib 
boom  angles  or  replace  the  rib  boom  angle 
assembly  in  accordance  with  paragraph  (b)  of 
this  AD. 

(h)  If  any  crack  is  detected  on  both  rib 
boom  angles,  and  cracks  extend  beyond  bolt 
hole  X,  but  ni.)t  beyond  bolt  hole  Y  or  down 
towards  bolt  hole  A:  Repeat  the  detailed 
visual  inspection  of  the  rib  h)oom  angles  for 
additional  crack  propagation  at  inter\-als  not 
to  exceed  50  hours  time-in-service. 

(1)  If  no  additional  crack  propagation  is 
detected  during  any  of  the  repetitive 
inspections:  Within  1  month  after  discoverv 
of  the  cracks,  either  repair  the  rib  boom 
angles  or  replace  the  rib  boom  angle 
assemblv  in  accordance  with  paragraph  (b)  of 
this  AD. 

(2)  If  any  of  the  repetitive  inspections 
reveal  that  crack  propagation  has  reached  or 
extends  beyond  bolt  hole  Y  or  into  bolt  hole 
A:  Prior  to  further  flight,  either  repair  the  rib 
boom  angles  or  replace  the  rib  boom  angle 
assembly  in  accordance  with  paragraph  (b)  of 
this  AD 


(i)  If  any  crack  is  detected  on  both  rib  boom 
angles,  and  cracks  extend  beyond  bolt  nole 
Y  or  into  bolt  hole  A:  Prior  to  further  flight, 
either  repair  the  rib  boom  angles  or  replace 
the  rib  boom  angle  assembly  in  accordance 
with  paragraph  (b)  of  this  AD. 

(j)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  A.N'M-113.  FA.^. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-1 13. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-1 13. 

(k)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  theairplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  January 
11.1995. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen-ice. 
[FR  Doc  95-1131  Filed  1-17-95:  8:45  amj 
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14  CFR  Part  39 

Pocket  No.  94-NIM-200-AD] 

Airworthiness  Directives;  Dassault 
Aviation  Model  Mystere-Falcon  900 
Series  Airplanes  Equipped  With 
Fairchild  Model  F800  Flight  Data 
Recorders,  Installed  in  Accordance 
With  Supplemental  Type  Certificate 
(STC)  SA7255SW-0 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  propuses  the 
adoption  of  a  new  airworthineas 
directive  (AD)  that  is  applicable  to 
certain  Dassault  Aviation  Model 
Mystere-Falcon  900  series  airplanes. 
This  proposal  would  require 
modification  of  the  electrical  power 
installation  of  the  flight  data  recorder, 
replacement  of  the  currently  installed 
socket  box  for  ground  power  with  a 
modified  socket  box,  and  performance 
of  checks  and  tests.  This  proposal  is 
prompted  by  reports  of  the  generators 
shutting  down  due  to  an  intermittent 
relay  failure  of  the  flight  data  recorders 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  loss  of 
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Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-200-AD.  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Discussion 

Recently,  the  FAA  has  received 
reports  indicating  that  the  generators  on 
certain  Model  Mystere-Falcon  900  series 
airplanes  may  shut  down  due  to  an 
intermittent  relay  failure  of  flight  data 
recorders  that  were  installed  in 
accordance  with  Supplemental  Type 
Certificate  (STC)  SA7255SW-D.  This 
failure  occurred  because  of  an  electrical 
short,  due  to  a  defective  relay.  Such 
electrical  shorting  resulted  in  28  volts  in 
the  relay  of  the  control  box  of  the 
ground  power  unit  (GPU),  which 
controls  all  three  generators  when  the 
airplane  is  powered  externally.  In  these 
reported  instances,  the  28  volts  of  power 
energized  the  GPU  relay  and  functioned 
as  though  the  airplane  were  powered 
externally.  (That  is,  all  three  generators 
shut  down.)  After  the  shutdown  of  all 
three  generators,  all  critical  and 
essential  equipment  would  be  operable 
only  for  the  duration  of  the  battery 
power.  This  condition,  if  not  corrected, 
could  result  in  loss  of  electrical  power 
to  the  airplane. 

Falcon  Jet  Corporation  has  issued 
Ser\ice  Bulletin  900-54  (F900  31-30). 
dated  October  14, 1994,  and  Revision  1 
(F900  31-1),  dated  November  17,  1994. 
(The  FAA  has  reviewed  and  approved 
these  service  bulletins.)  The  service 
bulletins  describe  procedures  for 
modifying  the  electrical  power 
installation  of  flight  data  recorders 
installed  in  accordance  with  STC 
SA7255SW-D;  replacing  the  currently 
installed  socket  box  for  ground  power 
with  a  modified  socket  box;  and 
performing  post-modification  checks 
and  tests.  The  modification  removes  the 
automatic  disabling  capability  of  the 
electrical  power  to  the  flight  data 
recorder  when  the  airplane  is  powered 
externally. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  The  FAA  has 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 


type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
modification  of  the  electrical  power 
installation  of  the  flight  data  recorder, 
replacement  of  the  currently  installed 
socket  box  for  ground  power  with  a 
modified  socket  box.  and  performance 
of  checks  and  tests.  The  actions  would 
be  required  to  be  accomplished  in 
accordance  with  the  either  of  the  service 
bulletins  described  previously. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compHance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  requirement. 

The  FAA  estimates  that  18  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  8  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  S286  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$13,788,  or  $766  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certifj'  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Dassault  Aviation:  Docket  94-NM-200-AD. 

Applicability:  Model  Mystere-Falcon  900 
series  airplanes  having  serial  numbers  53 
through  139  inclusive,  equipped  with 
Fairchild  Model  F800  flight  data  retrorders, 
installed  in  accordance  with  Supplemental 
Type  Certificate  (STC)  SA7255S\V-D; 
certificated  in  any  category-. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  aroa 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  thu 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  loss  of  electrical  power  to  the 
airplane  due  to  generator  outage,  accomplish 
the  following: 

(a)  At  the  next  scheduled  inspection,  but 
no  later  than  60  days  after  the  effective  date 
of  this  AD,  modify  the  electrical  power 
installation  for  the  flight  data  recorder,  in 
accordance  with  paragraph  3.C.(1),  Part  9(H)- 
54-1,  of  Falcon  Jet  Corporation  Service 
Bulletin  900-54  (F900  31-30),  dated  October 
14.  1994.  or  Revision  1  (F900-31-1).  dated 
November  17. 1994.  Prior  to  further  flight 
subsequent  to  the  accomplishment  of  this 
modification,  perfor.m  the  checks  and  tests  in 
accordance  with  paragraph  3.D.(1),  Part  900- 
54-1,  of  either  ser\'ice  bulletin. 

(b)  Within  1  year  after  the  effective  date  of 
this  AD.  replace  the  currently  installed 
socket  box  for  ground  power  with  a  modified 
socket  box,  in  accordance  with  paragraph 
3.C.(2).  Part  900-54-2,  of  Revision  1  of 
Falcon  Jet  Corporation  Service  Bulletin  900- 
54  (F900  31-1),  dated  November  17. 1994. 
Prior  to  further  flight,  subsequent  to  the 
accomplishment  of  this  installation,  perform 
the  checks  and  tests,  in  accordance  with 
paragraph  3.D.(2).  Part  900-54-2,  of  Revision 
1  of  the  service  bulletin. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA, 
Transport  .Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

NOTE  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(d)  Sptecial  fiight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
turn  be  accomplished. 

Issued  in  Renton,  Washington,  on  |anuar% 
11.1995. 
Darrell  M.  Federson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  St-nicc. 
(FRDoc.  95-1132  Filed  1-17-95:  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  94-NM-117-AD] 

Airworthiness  Directives;  Fokker 
Model  F28  Mark  0100  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 


certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  This  proposal  would 
require  installation  of  additional  "EXIT" 
signs  at  the  overwing  emergency  e.xits. 
This  proposal  is  prompted  by  a  report 
indicating  that  the  "EXfT"  signs  for  the 
overwing  emergency  exits,  as  currently 
installed,  would  not  be  visible  to 
passengers  during  an  emergency 
evacuation  when  the  emergency  exit 
doors  are  open.  The  actions  specified  by 
the  proposed  AD  are  intended  to  ensun? 
the  "EXIT"  signs  for  overwing 
emergency  exits  are  clearly  visible 
during  an  evacuation. 
DATES:  Comments  must  be  received  by 
February  27,  1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
117-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA.  Inc..  1199  North 
Fairfax  Street.  Alexandria.  Virginia 
22314.  This  information  may  b«; 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW..  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tint 
Dulin,  Aerospace  Engineer, 
Standardization  Branch.  A.NM-1 13. 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton. 
Washington  Q8055-4056;  telephone 
(206)  227-2141; fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  nun'b<^r  and 
be  submitted  in  triplicate  to  the  culdress 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  bt? 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
ip  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulator}',  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
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summarizi  ng  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  vrill  be  filed  in  the  Rules 
Docket. 

Commei  iters  wishing  the  FAA  to 
acknowle<  ge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-117-AD."  The 
postcard  vill  be  date  stamped  and 
returned  t(i  the  comraenter. 

Availabili  y  of  NPRMs 

Any  per  son  may  obtain  a  copy  of  this 
NPRM  by  iubmitting  a  request  to  the 
FAA,  Trar  sport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
94-NM-l  7-AD.  1601  Lind  Avenue. 
SW.,  Renti  »n,  Washington  98055-4056. 
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This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
installation  of  two  additional  "EXIT" 
signs,  one  above  and  between  the  left- 
hand  overwing  emergency  exits,  and 
one  above  and  between  the  right-hand 
overwing  emergency  exits.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  areS  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  requirement. 

The  FAA  estimates  that  20  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  71  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  S60  per  work  hour.  Required  parts 
would  cost  approximately  $1,600  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
5117,200.  or  55,860  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 


accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulator>'  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  14:^1 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  ainvorthiness 
directive: 

Fokker.  Docket  94-NM-l  17-AD. 

Applicability:  Model  F28  Mark  0100  series 
airplanes,  serial  numbers  11244.  11245,  • 
11248  through  11256  inclusive,  11261.  11268 
through  11283  inclusive.  11286.  11289. 
11290,  11291,  11293.  11295.  11296.  11297. 
11300. 11303.  11306. 11307.  11308  and 
11310  through  11315  inclusive,  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  if  has  been 


modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
rase  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  the  "EXIT"  signs  for  the 
overwing  emergency  exit  are  clearly  visible 
iluring  an  evacuation,  accomplish  the 
following: 

(d)  Within  8  months  after  the  effective  date 
of  this  AD.  install  two  additional  "EXIT" 
signs,  one  above  and  between  the  left-hand 
o\er\ving  emergency  exits,  and  one  above 
aiid  between  the  right-hand  overwing 
emergency  exits,  in  accordance  with  Fokker 
Service  Bulletin  SBFlOO-33-015,  Revision  1. 
dated  March  21,  1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  AN.M-113,  FAA. 
'I'ransport  Airplane  Directorate.  Operators 
shall  submit  their-requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
A.\M-113. 

((■]  S|)ecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21  197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
( an  be  accomplished. 

Issued  in  Renton,  Washington,  on  Januarv 
11.1995. 

Darrell  M.  Pederson, 

Arting  Manager.  7'ron.s;)cr/  AirpUintr 
Ihtfctorate.  Aircraft  Certifiratinn  Service. 
|FR  Doc.  95-1133  Filed  1-17-95:  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  92-CE-21-AD] 

Airworthiness  Directives;  Glaser-Dlrks 
Flugzeugbau  GmbH  Model  DG-100 
Sailplanes 

AGENCY:  Federal  Aviation 
.\(iiiiinistration,  DOT. 


ACTION:  Supplemental  notice  of 
proposed  rulemaking  (NPRM); 
Reopening  of  the  comment  period. 

SUMMARY:  This  document  proposes  to 
revise  an  earlier  proposed  airworthiness 
directive  (AD),  which  would  have 
required  inspecting  (one-time)  the 
tailplane  main  fitting  on  Glaser-Dirks 
Flugzeugbau  GmbH  (Glaser-Dirks) 
Model  DG-100  sailplanes  to  ensure  the 
part  is  accurately  welded,  and 
modifying  if  not  accurately  welded.  A 
report  of  tailplane  main  fitting  failure  on 
one  of  the  affected  sailplanes,  where  the 
welding  did  not  completely  cover  the 
entire  wall  thickness  of  the  fitting, 
prompted  the  proposed  action.  The 
previous  notice  was  written  against  all 
IXl-100's;  however,  if  the  sailplane  is 
equipped  with  a  horizontal  stabilizer 
and  an  elevator  instead  of  a  L4  tailplaiin 
main  fitting  (main  L4  fitting  of  the  all 
flying  tailplane),  the  proposed  AD 
should  not  apply.  The  proposed  action 
would  require  the  same  one-time 
inspection  of  the  tailplane  main  fitting, 
but  would  exclude  those  sailplanes 
equipped  with  a  horizontal  stabilizer 
and  an  elevator.  The  proposed  actions 
arc  intended  to  prevent  loss  of  control 
of  the  sailplane  because  of  tailplane 
main  fitting  failure. 
DATES:  Comments  must  be  received  on 
or  before  March  27.  1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  92-CE-21- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  .^D  may  be  obtained  from 
Glasnr-Dirks  ilugzeugbau  GmbH,  Im 
Schollengarlen  19-20,  7520  Biichsal  4. 
Germany.  This  information  also  may  W 
examined  at  the  Rules  Docket  at  the 
adiiress  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Hennan  Beldorok,  Project  Officer, 
Sailplanes.  Small  Airplane  Directorate. 
Airplane  Certification  Ser\ice.  FAA. 
1201  Walnut,  suite  900.  Kansas  City.   - 
Missouri  64106;  telephone  (816)  42r>- 
6932;  facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invitee!  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
ttiey  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  bo  submitted  in  triplicate  to 


the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  l)efore  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commentcrs  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  92-CE-21-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  oTtiiis 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  92-CE-21-AD.  Room 
1558,  601  E.  12th  Street.  Kansas  City. 
Missouri  64106. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  Glaser-Dirks  Model  DG- 
100  sailplanes  was  published  in  the 
Federal  Register  on  April  22.  1993  (5H 
FR  21547).  That  action  proposed  to 
require  inspecting  (one-time)  the 
tailplane  main  fitting  to  ensure  the  part 
is  accurately  welded,  and  modifying  if 
not  accurately  welded.  The  inspections 
and  possible  modifications  were 
proposed  to  be  accomplished  in 
accordance  with  Enclosure  to  Technical 
Note  301/15.  which  is  a  supplement  to 
Glaser-Dirks  Technical  Note  301/15, 
dated  )uly  7.  1989. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  One 
comment  was  received  on  the  content  of 
the  proposed  AD  and  no  comments 
were  received  concerning  the  FAAs 
determination  of  the  cost  upon  the 
public. 

The  commenter  states  that  th«> 
propo.sed  AD  would  apply  to  nil  .Model 
IX".-100  sailplanes.  In  actuality,  the 
proposal  should  not  apply  to  thoMj 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  AD  to  read  as  follows: 

Glaser-Dirks  Flugzeugbau  GMBH:  Docket 
No.  92-CE-21-AD. 

Applicability:  Model  DG-100  sailplanes 
(all  serial  numbers)  that  are  equipped  with 
the  main  L4  fitting  of  the  all  flying  tailplane, 
certificated  in  any  category. 

Compijonce.  Required  within  the  next  100 
hours  time-in-service  after  the  effective  date 
of  this  AD.  unless  already  accomplished. 

To  prevent  loss  of  control  of  the  sailplane 
caused  by  failure  of  the  tailplane  main  fitting, 
accomplish  the  following: 

(a)  Inspect  the  tailplane  main  fitting  to 
ensure  that  the  welding  covers  the  entire  wall 
thickness  of  the  fitting  in  accordance  with 
the  instructions  in  paragraph  3  of  the 
Enclosure  to  Technical  Note  (IN)  301/15. 
which  is  a  supplement  to  Glaser-Dirks  TN 
301/15,  dated  luly  7,  1989. 

(b)  If  the  welding  does  not  cover  the  entire 
wall  thickness  of  the  fitting,  prior  to  further 
flight,  modifv'  the  tailplane  main  fitting  in 
accordance  with  instructions  in  paragraph  4 
of  the  Enclosure  to  TN  301/15.  which  is  a 
supplement  to  Glaser-Dirks  TN  301/15.  dated 
July  7.  1989. 

Note  1:  The  service  information  specifies 
inspection  and  possible  modification  for  the 
Model  DG-100  Elan  sailplanes,  as  well  as  the 
Model  DG-100  sailplanes.  Even  though  the 
Model  DG-100  Elan  sailplanes  are  not 
certificated  for  operation  in  the  United  States 
under  the  provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR  21.29). 
the  actions  in  this  AD  are  recommended  for 
any  of  these  sailplanes  certificated  otherwise, 
i  e..  experimental  category'. 

(c)  Special  Hight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  sailplanes  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  bv  the  Manager,  Small  Airplane 
Directorate"  FAA,  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106.  The  request 


should  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  Glaser-Dirks 
Flugzeugbau  GmbH,  Im  Schollengarten  19- 
20,  7520  Buchsal  4,  Germany;  or  may 
examine  these  documents  at  the  FAA, 
Central  Region,  Office  of  the  Assistant  Chief 
Counsel.  Room  1558. 601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on  January 
10,  1995. 

Barry  D.  Clements, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
IFR  Doc.  95-1129  Filed  1-17-95;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  93-CE-69-AD] 

Airworthiness  Directives;  Grob  Luft 
Und  Raumfahrt  Models  G102  Astir  CS, 
Club  Astir  lib,  Twin  Astir,  Speed  Astir, 
Standard  Astir  II,  and  Speed  Astir  lib 
Sailplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM).     

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  Grob 
Luft  Und  Raumfahrt  (Grob)  Models 
G102  Astir  CS,  Club  Astir  lib.  Twin 
Astir,  Speed  Astir,  Standard  Astir  11. 
and  Speed  Astir  lib  sailplanes.  The 
proposed  action  would  require 
inspecting  all  elevator  and  rudder 
hinges  for  damage  (delamination, 
cracks,  corrosion,  or  buckling),  and 
repairing  any  damaged  parts.  Several 
occurrences  of  inner  elevator  hinges 
separating  during  flight  prompted  the 
proposed  action.  The  actions  specified 
bv  the  proposed  AD  are  intended  to 
prevent  these  hinges  from  separating, 
which  could  result  in  loss  of  control  of 
the  sailplane. 

DATES:  Comments  must  be  received  on 
or  before  March  27,  1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Office  of  the  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  No.  93-CE-59- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 


between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Grob  Luft  und  Raumfahrt  D-8939 
Mattsies,  Germany.  This  information 
also  may  be  examined  at  the  Rules 
Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Herman  C.  Belderok,  Project  Officer, 
Sailplanes.  Small  Airplane  Directorate, 
Aircraft  Certification  Service,  FA.A, 
1201  Walnut,  suite  900,  Kansas  City, 
Missouri  64106;  telephone  (816)  426- 
6932;  facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identifS"  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  nile.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  .report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  93-CE-59-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  93-CE-59-AD,  Room 
1558.  601  E.  12th  Street,  Kansas  City. 
Missouri  64106. 

Discussion 

The  Luftfahrt-Bundesamt  (LEA), 
which  is  the  airworthiness  authority  for 
Germany,  recently  notified  the  FAA  that 


an  unsafe  condition  may  exist  on  certain 
Grob  Models  G102  Astir  CS,  Club  Astir 
lib.  Twin  Astir,  Speed  Astir.  Standard 
Astir  II,  and  Speed  Astir  lib  sailplanes. 
The  LBA  advises  that  inner  elevator 
hinges  have  separated  on  several  of  the 
above  referenced  sailplanes.  This 
condition,  if  not  detected  and  corrected, 
could  result  in  loss  of  control  of  the 
sailplane. 

Grob  has  issued  Repair  Instruction 
No.  306-27/1  to  Service  Bulletin  TM 
306-27/1.  dated  June  4,  1991.  which 
specifies  procedures  for  inspecting  all 
elevator  and  rudder  hinges  for  damage 
(delamination.  cracks,  corrosion,  or 
buckling),  and  repairing  any  damaged 
hinges.  The  LBA  classified  this  sen,ice 
bulletin  as  mandatory  and  issued  LBA 
AD  89-209/2  Grob,  d'ated  June  26,  1991. 
in  order  to  assure  the  continued 
airworthiness  of  these  sailplanes  in 
Germany. 

This  .sailplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above. 

The  FAA  has  exam.ined  the  findings 
of  the  LBA,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Grob  Models  G102 
Astir  CS,  Club  Astir  lib.  Twin  Astir. 
Speed  Astir.  Standard  Astir  II,  and 
Speed  Astir  lib  sailplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  inspecting  all  elevator  and 
rudder  hinges  for  damage 
(delamination,  cracks,  corrosion,  or 
buckling),  and  repairing  any  damaged 
parts.  The  proposed  actions  would  be 
accomplished  in  accordance  with  the 
III.  Procedure  section  of  Grob  Repair 
Instruction  No.  306-27/1  to  Ser\ice 
Bulletin  TM  306-27/1,  dated  June  4. 
1991. 

The  compliance  time  for  the  proposed 
AD  is  presented  in  calendar  time 
instead  of  hours  TIS.  The  FAA  has 
determined  that  a  calendar  time  for 
compliance  is  the  most  desirable 
method  because  the  unsafe  condition 
described  by  the  proposed  AD  is  caused 
by  corrosion.  Corrosion  can  occur  on 
sailplanes  regardless  of  whether  the 
airplane  is  in  service  or  in  storage. 
Therefore,  to  ensure  that  corrosion  is 
detected  and  corrected  on  all  airplanes 
within  a  reasonable  period  of  time 


without  inadvertently  grounding  any 
sailplanes,  a  compliance  schedule  based 
upon  calendar  time  instead  of  hours  TIS 
is  proposed. 

The  FAA  estimates  that  146  sailplanes 
in  the  U.S.  registr>-  would  be  affected  bv 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  sailplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  S60  an  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  58.760.  This  figure  is 
based  on  the  assumption  that  no 
affected  sailplane  owner/operator  has 
accomplished  the  proposed  inspection. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certif\  that  this  action  (1)  is  not  a 
"significant  regulatory-  action"  under 
E.\ecutive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator)' 
Flexibility  Act.  A  copy  of  the  draft 
regulatory-  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  L'.S.C.  App.  1354(a),  1421 
and  1423;  49  I'.S.Q  106(g):  and  14  CFR 
11.89. 
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39.13  is  amended  by 
ne*  AD  to  read  as  follows: 
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SUPPLEMENTARY  INFORMATION: 
Comments  Invited 


s  affected  by  this  directive 
( opies  of  the  document  referred 

n  request  to  Grob  Luft  und 
1  ^-8939  Mattsies,  Germany;  or 
this  document  at  the  F.\A, 
,  OffK  e  of  the  Assistant  Chief 
Rotm  1558,  601  £.  12th  Street. 
Missouri  6410f). 
Cansas  City.  Missouri,  on  January 

CIc  ments. 
Sivall  .^l^plan^f  Dirertorate.  Aircraft 

Service. 
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Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-10-10,  -15,  -30, 
-40,  and  KC-10  (Military)  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  tlic 
adoption  of  a  new  airworthiness 
directive  (.^D)  that  is  applicable  to 
certain  McDuimell  Douglas  DC-10  and 
KC-10  series  airplanes.  This  proposal 
would  require  repetitive  eddy  current 
inspections  to  detect  fatigue  cracking  of 
the  pylon  aft  bulkhead  flange,  upper 
pylon  box  web.  fitting  radius,  and 
adjacent  tangent  areas;  and  repair,  if 
necessary.  This  proposal  is  prompted  by 
fatigue  cracking  found  in  the  wing 
pylon  aft  bulkheads  on  two  airplanes. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  failure  of  the 
wing  pylon  aft  bulkhead  due  to  fatigue 
cracking,  which  could  lead  to  separation 
of  the  engine  and  pylon  from  the 
airplane. 

DATES:  Comments  must  be  received  by 
March  14.  1995. 

addresses:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
176-AD.  1601  Lind  Avenue.  SVV.. 
Renton.  Washington  98055—4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771.  Long  Beach.  California 
90801-1771.  Attention:  Business  Unit 
Manager.  Technical  Administrative 
Support.  Dept.  L51,  M.C.  2-98.  This 
information  may  be  examined  at  the 
FA.A.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA.  Los  Angeles 
Aircraft  Certification  Office,  Transport 
Airplane  Directorate,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Moroland,  Aerospace 
Engineer,  Airframe  Branch,  ANM-120I.. 
Los  Angeles  Aircraft  Certification 
Office,  FAA.  Transport  Airplane 
Directorate,  3960  Paramount  Boulevard, 
Lakewood.  California  90712:  telephone 
(310)  627-5238;  fax  (310)  627-5210. 


Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
ideiitif)'  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulator^',  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  Number  94-NM-176-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Anv  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
F.\A.  Transport  Airplane  Directorate, 
,'\NM-103,  Attention:  Rules  Docket  No. 
94-N.M-176-AD.  1601  Lind  Avenue. 
.SW..  Renton.  Washington  98055-4056. 

Discussion 

On  July  24.  1992.  the  FAA  issued  AD 
92-17-13.  amendment  39-8342  (57  FR 
36894,  August  17.  1992).  which  is 
applicable  to  McDonnell  Douglas  Model 
DC-10  series  airplanes.  That  AD 
requires  a  one-time  visual  inspection  to 
detect  cracks  of  the  wing  pylon  aft 
bulkheads  and  upper  spar  webs,  and 
repair,  if  necessary;  additionally,  it 
requires  that  operators  submit  a  report 
of  their  inspection  findings  to  the  FA.-\. 
That  .AD  was  prompted  by  reports  of 
fatigue  cracking  that  occurred  in  the 
wing  pylon  aft  bulkheads  on  two 
airplanes.  The  fatigue  cracking  initiated 
at  fastener  holes  and/or  at  the  lower 
forward  edge  of  the  bulkhead  flange. 
Such  cracking,  if  not  detected  and 
corrected  in  a  timely  manner,  could  lead 
to  failure  of  the  wing  pylon  aft  bulkhead 


and  subsequent  separation  of  the  engine 
and  pylon  from  the  airplane. 

One  of  the  intended  purposes  of  the 
one-time  visual  inspection  and 
submission  of  reports  required  by  that 
AD  was  to  allow  the  FAA  and  the 
manufacturer  to  obtain  data  as  to  the 
general  condition  of  the  affected  fleet 
relevant  to  the  identified  fatigue 
cracking.  Based  on  this  data,  the 
manufacturer  has  conducted  further 
investigation  and  analysis  of  the 
cracking  found  in  the  subject  areas.  This 
effort  has  revealed  that  the  cracking  was 
caused  by  fatigue  that  was  accelerated 
by  preload  conditions.  The 
manufacturer  has  developed  inspection 
procedures  that  will  ensure  that  this 
fatigue  cracking  is  identified  and 
corrected  before  it  reaches  critical 
lengths. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  A54-106.  Revision  2,  dated 
November  3, 1994,  which  describes 
procedures  for  conducting  repetitive 
eddy  current  inspections  to  detect 
fatigue  cracking  of  the  pylon  aft 
bulkhead  flange,  upper  pylon  box  web, 
fitting  radius,  and  adjacent  tangent 
areas. 

The  service  bulletin  also  describes 
procedures  for  performing  a  visual 
inspection  for  gaps  between  the  pylon 
aft  bulkhead  flange,  upper  pylon  box 
web,  fitting  radius,  and  adjacent  tangent 
areas,  and  shimming  any  gaps  found. 
Once  this  inspection  is  performed,  the 
repetitive  eddy  current  inspections  of 
these  areas  are  no  longer  necessary. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  repetitive  eddy  current 
inspections  to  detect  fatigue  cracking  of 
the  pylon  aft  bulkhead  flange,  upper 
pylon  box  web.  fitting  radius,  and 
adjacent  tangent  areas.  If  any  cracks  are 
found,  they  would  be  required  to  be 
repaired  in  accordance  with  a  method 
approved  by  the  FAA.  The  proposed  AD 
would  also  provide  for  an  optional 
terminating  action  consisting  of  a  gap 
inspection  of  bulkhead  components  and 
necessary  shimming.  The  actions  would 
be  required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 


the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD.  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  requirement. 

There  are  approximately  426  Model 
DC-10  and  KC-10  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  269  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  8  work  hours  per 
airplane  to  accomplish  the  proposed 
eddy  current  inspections,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $129,120,  or 
$480  per  airplane,  per  inspection  cycle. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  that  would  be  provided  by  this 
proposed  rule,  it  would  require 
approximately  2  work  hours  per 
airplane  to  accomplish  the  gap 
inspection,  at  an  average  labor  rate  of 
$60  per  work  hour.  The  cost  and  labor 
associated  with  any  necessarv'  shimming 
would  var\',  depending  upon  what  was 
revealed  by  the  gap  inspection. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
ir  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  tne  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034!  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 


action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

addresses. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3&— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 

11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas;  Docket  94-.\M-176- 
AD. 

Applicability:  Model  DC-10-10.  -15.  -30. 
-40.  and  KC-10  (military)  series  airplanes;  as 
listed  in  McDonnell  Douglas  Alert  .Srrvice 
Bulletin  A54-106.  Revision  2.  dated 
November  3.  1904:  tertifiiated  in  any 
category. 

Note  1:  This  .AD  applies  to  each  airplane 
identified  in  the  preieding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD  For 
airplanes  that  have  been  modified  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  to  request  approval 
from  the  FAA.  This  approval  ma%  address 
either  no  action,  if  the  current  ronfigisration 
eliminates  the  unsafe  condition:  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Sui  h  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presenc  e  of  any  modiliialion. 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  wing  pylon  a!t 
bulkhead  due  to  fatigue  cra<;king.  v\  hii  h 
could  lead  to  separation  of  the  engine  and 
pylon  from  the  airplane,  accomplish  the 
following: 

(a)  Prior  to  the  accumulation  of  1 .800 
landings  after  the  effective  date  of  this  AD, 
conduct  an  eddy  current  inspection  to  detet  t 
fatigue  cracks  in  the  pylon  aft  bulkhead 
flange,  upper  pylon  box  web,  fitting  radius, 
and  adjacent  tangent  areas,  in  aiiordance" 


3592 


ler  lati 


withMcDonn  ( 
Bulletin  A54- 
November  3. 
thereafter  at  i 
landings. 

(b)  If  any 
inspection 
AD.  prior  to 
acxordance  w 
Manager.  Los 
Office  (AGO). 
Directorate. 

(t)  Accomp 
.ind  necessary 
"Phase  III."  a! 
Douglas  Alert 
Revision  2. 
constitutes 
inspections 
AD. 

(d)  An  al 
adjustment  of 
provides  an  a 
used  if  a 
Angeles  AGO 
Directorate, 
requests 
Principal 
add  commen 
Manager.  Los 

Note  2:  In 
existence  of 
compliance 
obtained  fron 

(e)  Special 
accordance 
of  the  Federa 
21.197  and  1 
n  location  w 
can  be  ace 

Issued  in 
11.1995. 
Dairell  M 
Acting  Manaki 
Directorate 
IFR  Doc.  95- 

BILUNG  CODE 


11  Douglas  Alert  Service 
106.  Revision  2,  dated 
1  994.  Repeal  this  inspection 
I  tervals  not  to  exceed  1.800 


cr*ck(s)  is  found  during  any 
rec  uired  by  paragraph  (a)  of  this 
h  irther  flight,  repair  in 
th  a  method  approved  by  the 
\ngeles  Aircraft  Certification 
FAA.  Transport  Airplane 

ishment  of  the  gap  inspci  tion 
shimming  in  accordance  with 
specified  in  McDonnell 
Service  Bulletin  A54-106. 
de  ted  November  3, 1994. 
tei  minating  action  for  the 
rt  quired  by  paragraph  (a)  of  this 


14CFRPart 
[Docket  No. 


Federal  Register  /  Vol.  60.  No.  11  /  Wednesday.  January  18.  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60.  No.  11  /  Wednesday.  January  18.  1995  /  Proposed  Rules  3593 


ive  method  of  compliance  or 
the  compliance  time  that 
1  xeplable  level  of  safety  may  be 
ppro'  ed  by  the  Manager.  Los 
D  FA.A.  Transport  Airplane 
C  perators  shall  submit  their 
thro(  gh  an  appropriate  FAA 
Mafitenance  Inspector,  who  may 
and  then  send  it  to  the 
Angeles  AGO. 
formation  concerning  the 

,  roved  alternative  methods  of 
th  this  AD.  if  any,  may  be 
the  Los  Angeles  .\GO. 
light  permits  may  be  issued  in 
th  sections  21.197  and  21.199 
Aviation  Regulations  (14  GFR 
.199)  to  operate  the  airplane  to 
hfere  the  requirements  of  this  AD 
ora  plished. 
R  ;nton.  Washington,  on  January 

Pqderson. 

;er.  Transport  Airplane 
^ircmft  Certification  Service. 
134  Filed  1-17-95;  8:45  am) 


ajpr 
V  i 


vi  ith  1 


•  tio-ia-u 


39 

I4-NM-220-AD] 


Airworthiness  Directives;  Raytheon 
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SUMMARY: 
adoption  o 
directive 
certain 
DH/BH/HSkB 
BAe  125-8t)0A 
airplanes, 
replacemeijt 
static  inv 


JMI 


ei  ter 


is  document  proposes  the 
a  new  airworthiness 
that  is  applicable  to 
eon  Corporate  Jets  Models 
Ae  125-1  to  -700  series, 
and  Hawker  800  series 
his  proposal  would  require 
of  the  existing  standby 
with  an  inverter  that 


incorporates  a  circuit  board  assembly 
sealed  with  a  conformal  coating.  This 
proposal  is  prompted  by  reports  of 
failure  of  the  standby  static  inverter 
caused  by  electrical  shorting  from 
moisture  condensing  on  the  printed 
circuit  boards  (PCB),  due  to  aberrations 
in  the  PCB  conformal  coating.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  malfunction  of 
the  standby  static  inverter  due  to 
exposure  to  moisture  caused  by 
inadequate  insulation  coating  of  the 
circuit  board  assembly.  Malfunction  or 
failure  of  the  standby  static  inverter, 
when  its  use  is  necessary,  could  result 
in  the  loss  of  electric  power  for  certain 
equipment  critical  to  safety  of  fTight. 
DATES:  Comments  must  be  received  by 
February  27.  1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
220-AD.  1601  Lind  Avenue,  SVV.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  ser\'ice  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Raytheon  Corporate  Jets,  Inc..  3  Bishops 
Square.  St.  Albans  Road  West.  Hatfield. 
Hertfordshire,  AL109NE,  United 
Kingdom.  This  information  may  be 
examined  al  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW..  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engin(H>r. 
Standardization  Branch.  ANM-113. 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton. 
Washington  98055-4056;  telephone 
(206) 227-2148; fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
thev  mav  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 


submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-220-AD.""  The; 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
94-NM-220-AD.  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Ravtheon  Corporate  Jets 
Models  DH/BH/HS/BAe  125-1  to  -700. 
BAe  125-800A,  and  Hawker  800  series 
airplanes.  The  CAA  advises  that  it  has 
received  reports  of  failure  of  the  standby 
static  inverter  on  certain  of  these 
airplanes.  Failure  was  caused  by 
electrical  shorting  from  moisture 
condensing  on  the  printed  circuit 
boards  (PCB).  due  to  aberrations  in  the 
PCB's  conformal  coating.  Investigation 
has  revealed  that  certain  circuit  boards 
in  the  inverters  have  conformal  coatings 
that  were  applied  improperly.  The 
purpose  of  this  coating  is  to  protect  the 
electric/electronic  circuits  from 
moisture.  Improper  coating  of  the  circuit 
boards  can  allow  moisture  to  condense 
on  the  PCB;  this  could  cause  an 
electrical  short  that,  subsequently,  could 
result  in  a  malfunction  or  failure  of  the 
standby  static  inverter.  This  condition, 
if  not  corrected,  could  result  in  the  loss 
of  all  alternating  current  (AC)  electric 
power  for  equipment  that  is  critical  to 
safety  of  Hight. 

Raytheon  Corporate  Jets  has  issued 
Hawker  Service  Bulletin  SB.24-308- 
7673 A.  Revision  1.  dated  July  11.  1994. 
which  describes  procedures  for 
removing  the  existing  standby  static 
inverter  and  replacing  it  with  a  printed 
circuit  board  assembly  that  is  properly 
sealed  with  a  conformal  coating.  The 
CAA  classified  this  service  bulletin  as 
mandator}'  and  issued  British 
airworthiness  directive  005-05-94  in 
order  to  assure  the  continued 


airwort.hiness  of  these  airplanes  in  the 
United  Kingdom. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  tvpo 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  df'f  ign  registered  in  the  United 
States.  tn,>  proposed  AD  would  require 
replacement  of  the  existing  standbv 
static  inverters  with  a  printed  circuit 
board  assembly  that  is  properly  sealed 
V.  ifh  a  conformal  coating.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
tlescribed  previously. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  mav 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD.  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD.  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD.  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarifv 
this  requirement. 

The  FAA  estimates  that  450  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  S410  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
S292.500.  or  $650  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 


action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
\  arious  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action  ' 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatorv 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  bv 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authoritv:  49  U.S.C.  App.  1354(a)  1421 
and  1423:  49  U.S.C.  lOfi(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  bv 
adding  the  following  new  airworthiness 
directive: 

Raytheon  Corporate  Jets.  Inc.  (Formerly  de 
Havilland;  Hawker  Siddeley:  British 
Aerospace,  pic):  Doiket  94-NM-220- 
AD. 

Applicability:  Model  DH/BH/HS/BAe  125- 
1  to  -700  series  airplanes,  inclusive,  on 
which  .Modification  252740  has  been 
installed:  Model  BAe  125-800A  series 
airplanes,  having  constructor's  numbers  prior 
to  number  258248;  and  Hawker  800  series 
airplanes,  certificated  in  any  tafegorv. 


Note  1;  This  AD  applies  to  ea(  h  airplane 
identified  in  the  preceding  appli(  ability 
provision,  regardless  of  whether  it  has  tjeen 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  th.il  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approxaj 
from  the  FAA.  This  approval  may  address 
tMther  no  ac  tion.  if  the  c  urrent  c  onfiguralion 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  .Su(  h  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modifii  at  ion. 
alteration,  or  repair  remove  anv  airplane  from 
the  applicability  of  this  .\D. 

Compliance:  Required  as  indicated,  unless 
accomplished  prtviousiv. 

To  prevent  an  electrical  short  in  the 
standby  static  inverter  due  to  the  printed 
circuit  boards  being  exposed  to  c  ondensed 
moisture,  accomplish  the  following: 

(a)  Within  5  months  of  the  effei  five  date 
of  this  AD.  remove  the  existing  standby  static 
inverter  (type  PG  250)  and  replac  e  it  with  a 
Mod  G  Marathon'Flitetronics  Inverter  (type 
PG  250).  in  act  ordance  with  Raytheon 
Corporate  Jets  Hawker  Ser\  i<  e  Bulletin 
SB.24-308-76-3A.  Revision  1.  dated  |ulv  11 
1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compiianc  e  time  that 
provides  an  acceptable  level  of  safetv  may  N* 
used  if  approved  by  the  Manager. 
Standardization  Branch.  A\.M-11.3.  F.-\.^. 
Transport  Airplane  Direc  torate  Operators 
shall  submit  their  requests  ihrougfi  an 
appropriate  FAA  Principal  Maintenar.c  e 
Inspector,  who  may  add  comments  and  ihi-n 
send  it  to  the  Manager.  Standardization 
Br.inth.  AN.M-113. 

Note  2:  Information  lonierning  the 
existence  of  approved  alternative  methods  ot 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Sland.-irdization  Brani  h. 
A\M-113. 

(c)  Special  flight  permits  nia\  1m-  issued  -rr, 
accordance  with  sections  21.197  and  21  199 
of  the  Federal  Aviation  Regijlalions  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  IcKalion  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  Ianu.!r\ 
11.1995. 

Darrell  M.  Pederson. 

Acting  Manager.  Tranf-port  Airplane 
Directorate.  Aircraft  Certification  Stnicr. 
IFR  Doc.  95-1135  Filed  1-17-95;  8:45  ami 
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SUMMARY:  Th  is  action  proposes  to 
establish  Cla  >s  E  airspace  area  at 
Wheeler  AA! '.  HI.  Additional  controlled 
airspace  is  re  quired  for  aircraft 
executing  an  NondirecLional  Radio 
Beacon  (NDI )  standard  instrument 
approach  pre  cedure  (SIAP).  The 
intended  eik  ct  of  this  proposal  is  to 
provide  adec  uate  Class  E  airspace  for 
instrument  f  ight  rules  (IFR)  operations 
at  Wheeler  A  AF. 

DATES:  Comr  lents  must  be  received  on 
or  before  Ma;  ch  2,  1995. 
ADDRESSES:  J  end  comments  on  the 
proposal  in  t  iplicate  to:  Federal 
Aviation  Adiiinistration,  Attn: 
Manager.  Svitem  Management  Branch. 
AWP-530.  Djcket  No.  94-AWP-31.  Air 
Traffic  Divisi  on.  P.O.  Box  92007. 
Worldwav  P<  stal  Center.  Los  Angeles. 
California.  9(  009. 

The  officia  docket  may  be  examined 
in  the  Office  af  the  Assistant  Chief 
Counsel.  We;  tern  Pacific  Region, 
Federal  Avia  ion  Administration,  Room 
6007.  15000  Aviation  Boulevard. 
Lawndale.  Ci  lifomia,  90261. 

An  inform)  il  docket  may  also  be 
examined  during  normal  business  at  the 
Office  of  the  vlanager.  System 
Management  Branch,  Air  Traffic 
Division  at  t?  e  above  address. 


FOR  FURTHER 


NFORMATION  CONTACT: 


Scott  Speer.  t  Urspace  Specialist,  System 
Management  Branch.  AWP-530,  Air 
Traffic  Division.  Western-Pacific 
Region,  Fede  "al  Aviation 
Administratim,  15000  Aviation 
Boulevard.  LivvTidale.  California.  90261. 
telephone  (3  0)  297-0010. 

SUPPLEMENTA  RY  INFORMATION: 

Comments  Ii  vited 
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postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  System 
Management  Branch,  Air  Traffic 
Division,  at  15000  Aviation  Boulevard. 
Lawndale.  California  90261,  both  before 
and  after  the  closing  date  for  comments. 
A  report  summarizing  each  substantive 
public  contact  with  FAA  persormel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
California  90009.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2 A  which 
describes  the  application  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
provide  additional  controlled  airspace 
for  Instrument  Flight  Rules  (IFR) 
procedures  at  the  Wheeler  AAF.  The 
effect  of  this  proposal  is  to  provide 
adequate  Class  E  airspace  for  IFR 
operators  executing  the  Copter  NDB 
155°  approach  at  Wheeler  AAF,  HI.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  E  airspace  designations  for 
airspace  areas  designated  as  an 
extension  to  a  Class  D  surface  area  are 
published  in  Paragraph  6004  of  FAA 
Order  7400.9B  dated  July  18,  1994,  and 
effective  September  16.  1994.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034:  February  26,  1979);  and  (3) 


does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposal  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator)' 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference.  Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— {AMENDED) 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a) 
1510;  E.O,  10854;  24  FR  9565,  3  CFR.  1959- 
1963  Corap..  p.  389;  49  U.S.C.  106(g).  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 09B. 
Airspace  Designations  and  Reporting 
Points,  dated  July  18.  1994.  and 
effective  September  16. 1994,  is 
amended  as  follows: 

Paragraph  6004     Class  E  Airspace  Areas 
Designated  as  an  Extension  to  a  Class  D 
Surface  Area 


AWT  HI  E4  Wahiawa  Wheeler  .\AF.  HI 

[New] 

Wahiawa  Wheeler  AAF.  HI 
(Lat.  2l=29'26"  N.  long.  158^03'32"  W) 
That  airspace  extending  upward  from  the 
surface  within  2.4  miles  either  side  of  the 
346'  bearing  from  the  Wheeler  AAF 
extending  from  the  2.6-miles  radius  of  the 
Wheeler  AAF  to  10  miles  north  of  the 
Wheeler  AAF,  excluding  the  portion  within 
Restricted  Area  R-3109  and  Alert  .^rea  A- 
311.  This  Class  E  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory,  Pacific  Chart 
Supplement. 
***** 

Issued  in  Los  Angeles,  Calitornia,  on 
December  23,  1994. 

Dennis  T.  Koehler, 

Acting  Manager,  Air  Traffic  Division. 
Western-Pacific  Region.  > 

IFR  Doc.  95-1144  Filed  1-17-95;  8:45  ami 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-ANM-47] 

Proposed  Establishment  of  Class  E 
Airspace;  Arco,  ID 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
establish  the  Arco,  Idaho.  Class  E 
airspace.  This  action  is  necessary  to 
accommodate  a  new  instrument 
approach  procedure  at  Arco-Butte 
County  Airport.  Arco.  Idaho.  The  area 
would  be  depicted  on  aeronautical 
charts  fijf  pilot  reference. 
DATES:  Comments  must  be  received  on 
or  before  March  2,  1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
System  Management  Branch,  ANM-530. 
Federal  Aviation  Administration, 
Docket  No.  94-ANM-47.  1601  Lind 
Avenue  S.W.,  Renton.  Washington 
08055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  abo\  e. 
FOR  FURTHER  INFORMATION  CONTACT: 
lames  E.  Riley,  ANM-537,  Federal 
.Aviation  Administration,  Docket  No. 
94-ANM^7,  1601  Lind  Avenue  S.W.. 
Renton,  Washington  98055^056; 
telephone  number:  (206)  227-2537 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
liy  submitting  such  written  data,  views. 
(!r  arguments  as  they  may  desire. 

Comments  that  provide  the  factual 
basis  supporting  the  views  and 
•suggestions  presented"are  particularly 
helpful  in  developing  reasoned 
regulatory  decisions  on  the  proposal. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  cnergv 
related  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
ANM— 47."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 


closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  e.xamination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaki.'ig  (NPRKI) 
by  submitting  a  request  to  tiie  Federal 
Aviation  Administration.  System 
Management  Branch.  ANM-530.  IfiOl 
Lind  Avenue  S.W..  Renton.  Washington 
98055^056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copv  of 
Advisory  Circular  No.  11-2A.  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  pa.n  71)  to 
establish  Class  E  airspace  at  Arco, 
Idaho,  to  accommodate  a  new 
instrument  approach  procedure  at  Arco- 
Butte  County  Airport.  The  area  would 
be  depicted  on  aeronautical  charts  for 
pilot  reference.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  surface  of  the  earth  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9B  dated  )uly  18.  1994.  and 
effective  September  16,  1994.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subseguently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore.  (1)  is  not  a  "significant 
regulator)'  action  "  under  Executive 
Order  12866;  (2)  is  not  a  "significuint 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  Febniary 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities 
under  the  criteria  of  the  Regulalorv 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  b\  refen-ncc. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  Ci'K 
part  71  continues  to  read  as  follows: 

Authority:  49  L'.S  C.  app.  134B(i<).  i:)=i4(.t|. 
1510:  E.O.  10854.  24  FR9565.  3  CH*.  195't- 
1963  Comp  .  p.'3H9;  49  I'.S.C.  U)(>{\i]:  14  (IK 
1169. 

§71.1     [Amended] 

2.  The  incorporation  bv  refen-iice  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9B.  Airsp.K  <• 
Designations,  and  Reporting  Ponits. 
dated  July  18.  1994.  and  effective 
.September  16.  1994.  is  amended  as 
follows: 

Paragmph  6005     Class  E  Airsparr  Arri:> 
Extending  Upward  From  700  Fi:it  nr  Muf 
Above  the  Surfni  e  nf  tlw  Earth. 


ASM  ID  E5  Arco.  ID  jNewl 

Ari.o.  .^rco-Hutte  Countv  Airport.  II) 

(Lat.  43^36•19'  N.  long.  113=19  14'  \\] 
Arco-Butte  County  NDB 

(Lat.  43°35'57"  N.  long.  113''20'3J    \\] 
P(x  atello  VORTAC 

(Lat.  42^52■13  "  N.  iorg   n2°39t)8  '  Wj 
Burley  VOR/DME 
(Lat.  42°34'49"  .\.  long.  113^5r57"  U  ) 
That  airspace  extending  upward  from  "on 
feet  above  the  surfai  e  within  a  fi.6-miV 
radius  of  the  Arco-Butte  County  .-Mrport.  iimi 
within  2.5  miles  each  side  of  the  166°  beafiiii; 
from  the  Arco-Butte  County  NDB  i*\teiHi:;:>; 
from  the  6.6-mile  radius  to  7  miles  southeast 
of  the  NDB;  that  nirspac  e  extending  upward 
from  1.200  feet  above  the  surface  boundt  d  bv 
a  line  beginning  at  68  5  NM  northwest  of  the 
PIH  VORTAC  on  V-269.  thence  southeast 
along  V-269  to  53  NM  northwest  of  the  J'lli 
VORTAC  on  V-269.  thence  to  29  NM  south 
of  the  DBS  VORTAC  on  V-257.  thi-nte  M)ii:h 
along  V-257  to  V-365.  thence  southeast 
along  V-365  to  the  BYI  VOR.  DMF.  Ihenc  e 
northwe.st  along  V-231  to  29  N.M  northwest 
of  the  BYI  VOR/DME  on  V-231 .  to  the  point 
of  beginning. 
•  *  *  •  • 

Issued  in  Seattle.  W.iNhington.  on 
Detember  28.  1994. 
Richard  E.  Prang. 

Arting  ManiigiT.  Air  Traffic  Divii-icn 
Xorthwt'st  Mountain  Hegion. 
IFR  Doc.  95-1143  Filed  1-17-95;  8:45  ani| 
BILLING  CODE  4S10-13-M 


3596 


•ederal  Register  /  Vol.  60.  No.  11  /  Wednesday,  January  18.  1995  /  Proposed  Rules 


14CFRPart7|l 
[Airspace 


Dock  it  No.  93-ASW-60] 


Proposed 
Airspace;  AlU 
Maria,  TX 


Establishment  of  Class  E 
Vista  Ranch  Airport, 


agency:  Fede 
Administrati 
ACTION:  Propoked 


a 


10  1 


SUMMARY:  Th: 
Notice  of  Proi: 
that  was  publ 
Register  on  ) 
duplicated  an 
published  on 
actions  propo 
airspace 
feet  above 
Vista  Ranch  / 
Except  for  the 
March  31.1 
the  July  21. 
Accordingly 
published  |ul 
FOR  FURTHER 
Alvin  E.  DeV 
Branch.  Air ' 
Region. 
Federal  Avia 
Worth.  TX  7 
222-5595 


action  withdraws  a 
osed  Rulemaking  (NPRM) 
hed  in  the  Federal 
21.  1994.  That  proposal 


u  y 
earlier  NPRM  that  was 
clarch  31.1994.  Both 
ied  to  establish  Class  E 
exteilding  upward  from  700 
grojind  level  <AGL)  at  Alta 
irport,  Marfa.  Texas, 
comment  period,  the 
9^4.  proposal  is  identical  to 
V.  94.  proposal. 

he  duplicate  proposal 
21.  1994.  is  withdrawn. 
I  ^FORMATION  CONTACT: 
ne,  System  Management 
r  raffic  Division.  Southwest 
Depa  tmcnt  of  Transportation, 
t  on  Administration.  Fort 
6P93-0530:  telephone:  (817) 


a;s 


5< 


ipte  i 


The  Proposet 

On  March 
published  in 
establish  CI 
upward  from 
level  (.\GL)  a 
Marfa.  TX  (5 
was  prom 
new  standarc 
procedure  (S 
Ranch  Airpo 
NPRM  for  CI 
was  also  pub 
Register  on  J 
The  March  3 
identical  to 
except  for  th 
comments 
have  been 
to  eliminate 
Class  E  airs 
duplicate 
1994  isbeinj 

Withdraw 
rulemaking 
and  does  no 
issuing  anot 
does  it  comn 
of  action  in 

Since  this 
notice  of 
neither  a 
therefore,  is 


JMI 


Federal  Register  /  Vol.  60.  N^  11  /  Wednesday.  January  18.  1995  /  Proposed  Rules  3597 


1  Aviation 
(FA A).  DOT 
rule;  withdrawal. 


Executive  Order  12866.  the  Regulatory 
Flexibility  Act.  or  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034. 
February  26, 1979). 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Withdrawal 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the  NPRM. 
Airspace  Docket  No.  92-ASVV-60,  as 
published  in  the  Federal  Register  on 
July  21.  1994  (59  FR  37187).  is  hereby 
withdrawn. 

Authority:  49  U.S.C.  app.  1348(a1,  13.54(a). 
1510;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389:  49  U.S.C.  106(g);  14  CFR 
11.69. 

Issuijcl  in  Fort  Worth.  TX  on  Januar>-  4, 
1995. 

fames  R.  Nausley. 

Maaager.  Air  Traffic  Division.  Southwest 
Region. 

(FR  Doc.  95-1142  Filed  1-17-95;  8;45  am] 
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Office  of^he  Secretary 

14  CFR  Part  259 

[Docket  No.  50031 ;  Notice  95-2] 

RIN2105-AC14 

Aircraft  Disinsection 

AGENCY:  Office  of  the  Secretan*-,  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Department  of 
Transportation  proposes  to  issued  a  rule 
that  would  require  U.S.  airlines,  foreign 
airlines  and  their  agents  at  time  of 
booking  transportation,  to  notify 
individuals  purchasing  tickets  on  flight 
segments  originating  in  the  United 
States  if  the  aircraft  will  be  sprayed  with 
insecticide  while  passengers  are  on 
board  and  to  provide  immediately  upon 
request  the  name  of  the  insecticide 
used.  This  action  is  taken  at  the 
initiative  of  the  Department. 
DATES:  The  Department  requests 
comments  by  March  20. 1995.  The 
Department  will  consider  late  comments 
only  to  the  extent  practicable. 
ADDRESSES:  Comments  should  be  sent  to 
the  Docket  Clerk.  Docket  No.  50031. 
U.S.  Department  of  Transportation.  400 
7th  Street.  SW..  Room  4107. 
Washington.  DC  20590.  To  facilitate 
consideration  of  the  comments,  we  ask 
commenters  to  file  5  copies  of  each  set 
of  comments.  The  docket  will  be 
available  for  inspection  at  this  address 
from  9:00  a.m.  to  5:00  p.m..  Monday 
through  Friday. 


FOR  FURTHER  INFORMATION  CONTACT: 
Arnold  G.  Konheim.  U.S.  Department  of 
Transportation  (P-13).  400  7th  Street. 
SW..  Washington.  DC  20590  (202)  366- 
4849. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  treatment  of  aircraft  to  kill  insects 
(aircraft  disinsection)  has  been  an 
established  practice  throughout  the 
world  for  a  number  of  years.  In  fact, 
since  the  1940's.  nations  have  had  the 
right  to  require  the  disinsection  of 
inbound  international  aircraft  flights 
under  Annex  9  (Facilitation)  of  ihe 
Chicago  The  treatment  of  aircraft  to  kill 
insects  (aircraft  disinsection)  has  been 
an  Convention  for  reasons  of  public 
health  and  agriculture.  Recently, 
concerns  have  arisen  about  the  harmful 
effects  of  certain  disinsection 
treatments.  However  as  a  signatory  of 
the  Chicago  Convention,  the  U.S.  cannot 
forbid  any  other  country  from  requiring 
the  disinsection  of  flights  landing  in 
that  country's  territory. 

U.S.  Experience 

'  During  the  late  1930"s.  the  United 
States  Public  Health  Service  instituted 
insecticide  spraying  requirements 
covering  all  aircraft  arriving  at  any  U.S. 
port  from  an  area  infected  with  any 
insect-borne  communicable  disease. 
However,  in  1979.  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
amended  the  Foreign  Quarantine 
Regulations  (42  CFR  Part  71)  to 
discontinue  requiring  routine  spraying 
because  of  concern  for  the  health  of 
passengers  and  crew,  and  the  lack  of 
evidence  that  aircraft  spraying  played  a 
significant  role  in  disease  control,  and 
the  belief  that  discontinuation  of 
spraying  would  not  present  a  significant 
public  health  threat.  Conversely,  the 
spraving  caused  undue  discomfort  to 
many  passengers,  and  had  the  potential 
for  creating  acute  allergic  reactions, 
asthmatic  attacks,  and  other  allergic  or 
respiratory'  problems  in  certain 
passengers.  Furthermore,  yellow  fever 
vaccine  was  readily  available  and  very 
effective  in  providing  long-term 
immunity  for  travelers  going  abroad, 
and  routine  mosquito  surveillance  and 
abatement  procedures  around  U.S. 
international  airports  were  utilized  to 
prevent  the  introduction  and  spread  of 
insect  vectors. 

Since  routine  spraying  of  aircraft  was 
discontinued  in  the  United  States  in 
1979.  there  have  been  no  outbreaks  of 
vector-bome  disease  in  the  United 
States  that  can  t>e  attributed  to  imported 
vectors. 


International  Actions 

The  International  Civil  Aviation 
Organization  (ICAO)  has  approved  two 
methods  of  disinsection.  In  the 
aerosolized  method,  an  insecticide  is 
sprayed  while  passengers  and  crew  are 
on  board.  ICACD  specifies  that  an 
insecticide  approved  by  the  World 
Health  Organization  be  used  for  this 
method  of  disinsection. 

The  U.S.  Environmental  Protection 
Agency  (EPA)  had  required  that  the 
product  (d-phenothrin)  used  by  U.S. 
carriers  for  the  aerosolized  method  of 
disinsecting  aircraft  be  labeled  to  show 
that  it  car.  be  sprayed  in  airliner  cabins 
to  disinsHct  the  aircraft  but  also  warned 
that  it  is  hazardous  to  humans.  This 
inconsistency  caused  considerable 
public  concern  over  aircraft  spraying.  In 
September  1994,  the  registrant  of  this 
insecticide  submitted  a  labelling  change 
indicating  that  the  product  is  to  be  used 
only  when  passengers  and  crew  are  not 
on  board.  EPA  accepted  this  change  but 
has  permitted  the  continued  use  of  the 
product  while  passengers  and  crew  are 
on  board  until  the  current  inventory  is 
exhausted. 

For  the  residual  method,  the 
insecticide  permelhrin  is  applied  to  the 
interior  surfaces  of  the  airplane  cabin 
periodically  (typically  once  every  six  to 
eight  weeks)  when  passengers  and  crew 
are  not  on  board.  Having  received  no 
applications  for  the  use  of  permethrin  to 
disinsect  aircraft,  EPA  has  not  approved 
the  use  of  permethrin  for  this  purpose. 
Accordingly.  U.S.  carriers  electing  this 
option  must  apply  the  permethrin 
abroad. 

U.S.  Actions 

On  April  14,  1994,  the  Department 
requested  that  the  Department  of  State 
forward  a  letter,  through  its  diplomatic 
and  consular  posts,  from  the  Secretary 
of  Transportation  to  the  ministers  of 
transportation  of  every  nation 
recognized  by  the  United  States.  The 
letter  requested  information  on  each  of 
these  nation's  disinsection  requirements 
and  also  urged  nations  that  require 
spraying  while  passengers  and  crew  are 
on  board  to  consider  terminating  that 
requirement. 

Based  upon  the  response  to  these 
letters  and  from  information  provided 
by  the  airfines,  the  following  nations* 
require  spraying  of  insecticide  while 
passengers  and  crew  are  on  board  for  all 
aircraft  landing  in  their  territory: 

a.  Argentina 

b.  Antigua  and  Barbuda 

c.  Barbados 

d.  Congo 


•This  list  is  complete  as  of  December  22. 1994. 


e.  Costa  Rica 

f.  Dominican  Republic 

g.  Grenada 
h.  India 

i.  Kenya 

).  Kiribati 

k.  .Madagascar 

1.  Mauritius 

m.  Mexico 

n.  Mozambique 

o.  New  Caledonia 

p.  Nicaragua 

q.  Seychelles 

r.  Trinidad  and  Tobago 

s.  Yemen 

Five  other  countries.  Australia.  Fiji, 
Jamaica,  New  Zealand  and  Panama 
indicated  that  they  require  disinsection 
but  leave  the  method — direct  or 
residual — up  to  the  airline.  Some  other 
countries  require  spraying  only  on 
flights  coming  from  countries  affected 
by  malaria,  yellow  fever.  dengi;e  fever 
or  encephalitis. 

The  Department  has  adopted  a  four- 
fold approach  to  addressing  this  issue. 
First,  the  Department  has  urged 
countries  that  require  spraying  while 
passengers  and  crew  are  on  board  to 
reconsider  their  practice  and  spray  only 
when  passengers  and  crew  are  not  on 
board. 

Secondly,  the  Depart.ment  provided 
immediate  notice  of  countries  that 
require  spraying.  On  July  21,  1994,  the 
Secretary  conducted  a  press  conference 
in  which  he  distributed  the  names  of 
countries  that  require  the  disinsection  of 
inbound  aircraft.  Through  letters  to  six 
medical  associations,  the  Department 
notified  the  medical  community  of  the 
practice  and  the  names  of  the 
insecticides  used  for  both  the 
aerosolized  and  residual  methods  of 
disinsection.  A  number  of  inter\'iews 
with  the  press  and  the  travel  community 
were  conducted. 

Thirdly,  the  Department  initiated  this 
rulemaking  to  require  that  consumers  be 
given  notice  of  spraying  at  the  time  of 
booking  of  transportation. 

Finally,  the  Department  requested 
that  ICAO  include  disinsection  on  the 
agenda  for  the  next  meeting  of  the 
Facilitation  Division,  which  is 
scheduled  for  April  1995.  The 
Department  is  also  providing  funding  to 
the  World  Health  Organization  (WHO) 
to  sponsor  a  technical  symposium  in 
October  1995  on  aircraft  disinsection,  in 
order  that  the  practice  be  reviewed  in 
light  of  current  medical  knowledge. 

Proposal 

The  Department  proposes  to  issue  a 
rule  that  would  require  U.S.  airlines, 
foreign  airlines  and  their  agents  to 
provide  oral  notice  to  individuals 
purchasing  tickets  to  destinations  for 
which  the  spraying  of  aircraft  while 


passengers  are  on  board  is  required,  that 
the  aircraft  will  be  sprayed  with 
insecticide  while  passengers  are  on 
board.  The  specific  wording  of  the 
notice  would  be  as  follows: 

Federal  regulations  require  that  we  warn 
you  that  during  Flight  number  [identify  flight 
numberl.  the  airplane  cabin  will  be  sprayed 
with  insecticide  while  passengers  are  on 
board.  This  is  a  requirement  of  the 
Government  of  jidentify  name  of  countn,]. 

The  Department  also  proposes  that 
upon  request,  the  airUnes  and  their 
agents  shall  immediately  provide  the 
name  of  the  insecticide  used. 

The  rule  would  apply  only  to  the 
initial  outbound  flight  segment  of  flights 
from  the  United  States. 

The  Department  of  Transportation 
proposes  to  be  responsible  for 
maintaining  the  list  of  countries  that 
require  spraying.  The  Department 
would  publish  the  list  in  the  Federal 
Register  and  update  it  as  necessary. 

The  proposal  may  benefit  travelers 
with  severe  allergies  or  multiple 
chemical  sensitivities,  as  well  as  those 
travelers  who  find  exposure  to 
insecticides  to  be  discomforting. 

Additional  Options 

Although  public  comment  is  invited 
on  all  aspects  of  the  proposal,  the 
Department,  in  particular,  seeks 
comments  to  the  following  questions: 
Because  of  the  difficulty  of  maintaining 
an  accurate  data  base  of  the  disinsection 
requirements  of  all  nations  that  receive 
air  service,  particularly  given  that  in 
some  cases  a  country's  disinsection 
requirements  are  a  function  of  the 
country  of  origin  of  the  flight,  the 
proposed  rule  would  not  require  the 
giving  of  notice  of  the  spraying 
requirements  of  countries  that  are 
included  in  a  passenger's  itinerarv 
beyond  the  initial  out  bound  flight 
segment  from  the  United  States.  Should 
notice  be  required  for  all  flights  on  a 
traveler's  itinerary? 

Practical  considerations  would  make 
it  difficuh  and  of  limited  effectiveness 
to  apply  the  proposal  to  foreign  air 
carrier  flights  that  are  booked  outside  of 
the  United  States.  Therefore,  the 
proposed  rule  would  not  require  notice 
for  flights  booked  abroad.  Should  notice 
be  required  for  flights  booked  abroad? 
The  rule  as  proposed  would  require 
notice  of  only  those  flights  in  which  an 
insecticide  is  sprayed  while  passengers 
and  crew  are  on  board.  Should  notice 
also  be  required  for  flights  that  are 
disinsected  while  passengers  are  not  on 
board? 

The  rule  as  proposed  provides  only 
for  oral  notice.  Should  the  rule  be 
expanded  to  require  notice  in  schedules. 
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§  259.2    Applicability. 

■i'h:.s  rule  applies  to: 

(a)  Direct  air  carriers  and  foreign 
liirect  air  ( arriers  operating  aire  raft  in 
wlii(  h  the  initial  flight  segment  of 
fligh!^  outbound  from  the  I'nited  Stales 
is  disinscf  ted  by  spraying  the  aircraft 
«;abin  with  insecticide  while  passengers 
and  ( rew  are  on  board. 

(b)  Ticket  agents  doing  business  in  the 
I  niled  Statt;s  that  sell  passenger  air 
transportation  services  on  flights 
ilescribed  above. 

§259.3    Definitions. 

(a)  Carrier  means  any  direct  air  carrier 
or  foreign  air  carrier  as  defined  in  49 
CSC.  4U102(::)  or  49  CS.C.  40102(21). 
respectively,  that  is  engaged  in 
pa.ssenger  air  transportation",  including 
bv  wet  lease. 

(b)  Ticket  agent  has  the  meaning 
ascribed  to  it  in  49  U.S.C.  40102(40). 

§  259.4    Notice  requirement. 

In  any  direct  oral  communication 
with  a  prospective  customer  concerning 
a  flight  that  will  be  required  to  be 
spraved  with  insecticide  while 
passengers  are  on  board,  a  ticket  agent 
in  the  United  States  or  a  carrier  shall 
verbally  deliver  the  following  warning: 

I  »'(ieral  regulations  require  that  we  warn 
vou  th.1t  (luring  Flight  Number  [identify 
flight  numlierl.  the  airplane  cabin  will  be 
sprayt^d  with  insecticide  while  passengers 
are  on  hoard.  This  is  a  requirement  of  the 
fkivrrnment  of  (identify  name  of  country]. 

further,  upon  request,  the  ticket  agent 
in  the  United  States  or  the  carrier  shall 
immediately  provide  the  name  of  the 
insecticide  used  on  that  flight. 

Issutxi  in  Washington.  IX:  on  Deteniher  lli. 
1<M4. 

Patrick  V.  Murphy. 

.'\.  (/;i^'  /Assi.v/unf  Spcrvtnry  for  Aviation  (tnd 
lut'jntntiotMil  Affairs. 

IFK  IJ()( .  05-1260  Filed  l-17-9.'>;  «:4r>  ain| 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  24 

[Notice  No.  805;  Notice  No.  800] 

RIN  1512-AB26 

Materials  and  Processes  Authorized 
for  the  Production  of  Wine  and  for  the 
Treatment  of  Juice,  Wine  and  Distilling 
Material;  Reopening  of  Comment 
Period  and  Correction  (93F-059P) 

agency:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF).  Treasury. 


ACTION:  Proposed  rule:  reopening  of 
(  omment  period  and  correction. 

SUMMARY:  In  Notice  No.  800  (50  FR 
40870).  published  in  the  Federal 
Register  on  September  30,  1994.  the 
Bureau  of  Alcohol.  Tobacco  and 
Firearms  (ATF)  solicited  comments 
from  winemakers.  consumers  and  other 
interested  parties  as  to  whether  the  use 
of  certain  materials  and  processes  is 
acceptable  in  "good  commercial 
practice"  in  the  production,  cellar 
treatment  and  finishing  of  wine.  ATF  is 
reopening  the  comment  period  in  order 
to  allow  all  interested  persons  more 
time  to  prepare  and  submit  con-.ments. 
This  notice  also  makes  editori.d 
correction  to  the  text  of  the  proposed 
regulations  as  described  in  the 
supplementary  information  below: 
DATES:  Written  comments  must  btf 
received  by  March  20,  1995. 
ADDRESSES:  Send  written  comments  to: 
Chief.  Wine,  Beer  and  Spirits 
Regulations  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms.  P.O.  Box  50221, 
Washington.  DC  20091-0221:  Notice 
No.  800. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  White,  Wine,  Beer  and  Spirits 
Regulations  Branch,  650  Massachusetts 
Avenue.  NW..  Washington.  DC  20226; 
telephone  (202)  927-8230. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  September  30.  1994,  Al  F 
published  a  notice  of  proposed 
rulemaking.  Notice  No.  800  (59  FK 
49870),  in  the  Federal  Register.  In  the 
notice,  .^FT  proposed  the  use  of  three 
wine  treating  processes  and  one  wine 
treating  material  in  the  production, 
cellar  treatment,  and/or  finishing  of 
wine.  The  processes  included  the 
spinning  cone  column,  reverse  osmosis 
and  ion  exchange  used  in  combination 
within  a  closed  system,  and 
idtrafiltration  at  transmembrane 
pressures  below  200  poimds  per  squart^ 
inch  (psi). 

The  new  wine  treating  material 
proposed  was  urease  enzyme,  derived 
from  Lactobacillus  fermentum.  This 
new  material  was  proposed  to  be  used 
to  reduce  levels  of  naturally  occurring 
urea  in  wine  to  help  prevent  the 
formation  of  ethyl  carbamate  during 
storage. 

Reopening  of  Comment  Period 

.ATF  has  received  a  request  from  the 
Delegation  of  the  European  Commission 
(EC)  to  extend  the  comment  period  for 
60  days.  The  EC  stated  that  this 
additional  time  was  necessary  due  to 


the  complicated  technical  issues  raised 
in  the  proposed  rulemaking. 

ATF  agrees  that  the  proposed 
rulemaking  contains  several  wine 
treating  processes  that  are  technically 
coniple.x  and  that  may  require  more 
time  than  usual  to  analyze  and  prepare 
comments  for  submission. 
Consequently,  in  order  to  allow  all 
interested  persons  to  comment  fully, 
ATF  has  decided  to  reopen  the 
comment  period,  which  originally 
closed  on  November  29,  1994,  for  60 
days  from  the  date  of  pubHcation  of  this 
notice  in  the  Federal  Register. 

All  written  comments  received  will  be 
considered  in  the  development  of  a 
decision  on  this  matter.  Comments  that 
provide  the  factual  basis  supporting  the 
views  or  suggestions  presented  will  be 
particularly  helpful  in  developing  a 
reasoned  regulatory  decision  on  this 
matter. 

Correction 

In  Notice  No.  800.  59  FR  49870.  on 
page  49874,  in  the  "Reference  or 
limitation"  column  of  the  table  for 
reverse  osmosis,  the  words  "off  flavors 
in  wine"  in  the  third  line  should  be 
deleted.  In  addition,  the  word  "virous" 
in  the  last  line  should  be  changed  to 
read  "vinous." 

Drafting  Information 

The  principal  author  of  this  document 
is  Robert  White,  Wine,  Beer  and  Spirits 
Regulations  Branch.  Bureau  of  Alcohol. 
Tobacco  and  Firearms. 

List  of  Subjects  in  27  CFR  Part  24 

Administrative  practice  and 
procedure.  Authority  delegations. 
Claims  Electronic  funds  transfers. 
Excise  taxes.  Exports,  Food  additives. 
Fruit  juices.  Labeling,  Liquors. 
Packaging  and  containers,  Reporting 
requirements.  Research,  Scientific 
equipment.  Spices  and  flavorings, 
Surety  bonds.  Transportation, 
Warehouses,  Wine  and  vinegar. 

Authority:  This  notice  is  issued  under  the 
authority  of  26  U.S.Q  7805. 

Approved:  January  5, 1995. 
Daniel  R,  Black, 
Acting  Director 

|FR  Doc.  95-1089  Filed  1-17-95;  8:45  amj 
BILLING  CODE  4810-31-U 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

36  CFR  Part  68 

RIN  1024-AC24 

The  Secretary  of  the  Interior's 
Standards  for  Historic  Preservation 
Projects 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  The  National  Park  Service 
(NFS)  proposes  to  revise  36  CFR  part  68. 
The  Secretary  of  the  Interior's  Standards 
for  Historic  Preservation  Projects, 
Published  in  1978,  the  standards  apply 
to  all  proposed  grant-in-aid  projects 
assisted  through  the  National  Historic 
Preservation  Fund,  focusing  primarily 
on  development  projects  involving 
buildings.  Seven  approaches  to  project 
work  are  defined  in  that  document: 
Acquisition,  protection,  stabilization, 
preservation,  rehabilitation,  restoration, 
and  reconstruction.  Those  standards  are 
organized  with  general  standards  that 
apply  to  all  historic  preservation  grant- 
in-aid  projects,  and  specific  standards 
that  apply  to  specific  grant-in  aid 
projects,  as  appropriate.  This  proposed 
revision  reduces  the  work  approaches 
from  seven  to  four:  preservation, 
rehabilitation,  restoration,  and 
reconstruction.  The  total  number  of 
standards  is  subsequently  reduced  from 
77  to  34;  the  acquisition  section  is 
deleted;  and  protection  and  stabilization 
are  consolidated  under  preservation.  In 
addition,  the  citation  referencing  the 
Tax  Reform  Act  of  1976  is  deleted. 

The  revised  Standards  apply  to  all 
properties  defined  in  the  National 
Register  of  Historic  Places:  buildings, 
structures,  sites,  landscapes,  objects, 
and  districts.  The  goal  of  revision  is  to 
reduce  the  part  in  length,  sharpen  it  in 
format  and  language  and,  in 
consequence,  make  it  easier  to 
understand  and  apply.  Because  of  their 
broader  application  to  all  cultural 
property  types,  the  revised  standards  are 
titled.  "The  Secretary  of  the  Interior's 
Standards  for  the  Treatment  of  Historic 
Properties".  However,  the  philosophy  of 
the  revised  standards  remains 
unchanged  and  is  consistent  with 
existing  historic  preservation 
authorities. 

DATES:  Written  comments  will  be 
accepted  through  March  20,  1995, 
ADDRESSES:  Comments  should  be 
addressed  to:  Chief,  Preservation 
Assistance  Division,  P.O.  Box  37127, 
Washington,  DC  20013-7127. 
FOR  FURTHER  INFORMATION  CONTACT:  Kay 
Weeks.  (202)  343-9593. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  Secretary  of  the  Interior's 
Standards  for  Historic  Preservation 
Projects  were  codified  December  7, 
1978.  at  36  CFR  part  1207  (43  FR 
57250),  and  redesignated  at  36  CFR  part 
68  on  July  1, 1981  (46  FR  34329).  These 
Standards  are  applied  to  all  proposed 
grant-in-aid  projects  assisted  through 
the  National  Historic  Preservation  Fund 
(HPF).  They  have  focused  primarily  on 
acquisition  and  development  projects 
for  buildings  listed  in  the  National 
Register  of  Historic  Places. 

The  NFS  is  proposing  to  revise  36 
CFT?  part  68.  The  Secretary  of  the 
Interior's  Standards  for  Historic 
Preservation  Projects,  and  replace  it 
with  broader  standards  to  include  all 
cultural  property  types.  The  proposed 
revision  changes  the  title  of  the  part  to 
"The  Secretary  of  the  Interior's 
Standards  for  the  Treatment  of  Historic 
Properties".  Revisions  to  the  existing 
Standards  began  in  1990  in  conjunction 
with  the  National  Conference  of  State 
Historic  Preservation  Officers,  National 
Trust  for  Historic  Preservation,  and  a 
number  of  other  outside  organizations. 
Standards  have  been  evolving  over  time, 
with  the  majority  of  the  concepts 
proposed  here  having  been  practiced 
successfully  in  field  application.  These 
practices  are  now  being  proposed  as 
revisions  to  codified  standards  and  are, 
in  several  ways,  broader  in  approach 
and,  most  important,  easier  to  use. 

First,  they  may  be  applied  to  all 
historic  resource  types,  including 
buildings,  sites,  landscapes,  structures, 
objects,  and  districts. 

Second,  they  eliminate  the  general 
and  specific  standards  format,  which 
tended  to  create  a  lengthy  rule  that  was 
also  confusing.  In  the  existing  rule,  eight 
general  standards  apply  to  every  project, 
even  though  the  goals  of  work  differ 
dramatically.  In  addition,  specific 
standards  apply  to  specific  types  of 
projects,  thus  acknowledging  the 
differences  in  work  approaches,  but 
resulting  in  a  total  of  77  standards.  The 
revised  standards  remedy  organizational 
problems  that  had  existed  in  the  earlier 
standards  and  create  a  clearer  document 
for  the  user.  For  example,  the 
definitions  of  the  different  treatments 
are  expanded  to  assist  selection  of  the 
most  appropriate  one;  §  68.4(a)  relating 
to  acquisition  has  been  deleted  because 
it  is  not  a  treatment;  and  protection  and 
stabilization  are  consolidated  under  a 
single  preservation  treatment  rather 
than  being  cited  separately.  As  a  result, 
the  total  number  of  treatments  has  been 
reduced  from  seven  to  four. 
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D.  Weeks.  Technical 
Preservation  Assistance 
H.  Ward  Jandl.  Deputy 
ation  Assistance  Division. 


Reduction  Act 


does  not  contain 
collection  requirements  that 

al  by  the  Office  of 
and  Budget  under  44 
e\  seq. 


Compliancy  With  Other  Laws 

The  NPS  las  determined  that  this 
proposed  ri  lemaking  will  not  have  a 
significant  i  iffect  on  the  quality  of  the 
human  env  ronment.  heaHh  and  safety 
because  it  i  ;  not  expected  to: 

(a)  Increa  se  public  use  to  the  extent  of 
compromis  ng  the  nature  and  character 


of  the  area  or  causing  physical  damage 
to  it; 

(b)  Introduce  noncompatible  uses 
which  might  compromise  the  nature 
and  characteristics  of  the  area,  or  cause 
physical  damage  to  it; 

(i.)  Clonfiicl  with  adjacent  ownerships 
or  land  uses;  or 

(d)  Cause  a  nuisance  to  adjacent 
owners  or  occupants. 

Based  on  this  determination,  this 
proposed  rulemaking  is  categorically 
excluded  from  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  by 
Departmental  guidelines  in  516  DM  6. 
(49  FR  21438).  As  such,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  has 
been  prepared. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  (OMB)  review- 
under  Executive  Order  12866. 

List  of  Subjects  in  36  CFR  Part  G8 

Historic  preser\'ation. 

In  consideration  of  the  foregoing.  36 
CFR  part  68  is  proposed  to  be  revi.sed 
to  read  as  follows: 

PART  68— THE  SECRETARY  OF  THE 
INTERIOR'S  STANDARDS  FOR  THE 
TREATMENT  OF  HISTORIC 
PROPERTIES 

Sfc. 

68.1     Intent. 
68.J    Definitions. 
68.:<    Standards. 

Authority:  The  National  Historic 
Preservation  Act  of  1966,  as  amended  (1(> 
U.S.C.  470  et  seq.):  EO  11593.  3  CFR  75 
(1971):  sec.  2  of  Reorganization  Plan  No.  3  of 
1050(64  Stat.  1262). 

§68.1    Intent 

The  intent  of  this  part  is  to  set  forth 
standards  for  the  treatment  of  historic 
properties  containing  standards  for 
preservation,  rehabilitation,  restoration, 
and  reconstruction.  These  standards 
apply  to  all  proposed  grant-in-aid 
development  projects  assisted  through 
the  National  Historic  Preservation  Fund. 

§68.2    Definitions. 

The  standards  for  the  treatment  of 
historic  properties  will  be  used  by  the 
National  Park  Service  and  State  historic 
preservation  officers  and  their  staff 
members  in  planning,  undertaking,  and 
supervising  grant-assisted  projects  for 
preservation,  rehabilitation,  restoration, 
and  reconstruction.  For  the  purposes  of 
this  part: 

(a)  Preservation  means  the  act  or 
process  of  applying  measures  necessary 
to  sustain  the  existing  form,  integrity, 
and  materials  of  an  historic  property. 
Work,  including  preliminary  measures 


to  protect  and  stabilize  the  property, 
generally  focuses  upon  the  ongoing 
maintenance  and  repair  of  historic 
materials  and  features  rather  than 
extensive  replacement  and  new- 
construction.  New  exterior  additions  are 
not  within  the  scope  of  this  treatment: 
however,  the  limited  and  sensitive 
upgrading  of  mechanical,  electrical.  ;uul 
plumbing  systems  and  other  code- 
required  work  to  make  properties 
functional  is  appropriate  within  a 
preservation  project. 

(h)  Rehabilitation  means  the  act  or 
process  of  making  possible  an  efficient 
compatible  use  for  a  property  through 
repair,  aherations.  and  additions  while 
preserving  those  portions  or  features 
which  convey  its  historical,  cultural,  or 
architectural  values. 

(c)  Restoration  means  the  act  or 
process  of  accurately  depicting  the  form, 
features,  and  character  of  a  property  as 
it  appeared  at  a  particular  period  of  time 
by  means  of  the  removal  of  features 
from  other  periods  in  its  history  and 
reconstruction  of  missing  features  from 
the  restoration  period.  The  limited  and 
sensitive  upgrading  of  mechanical, 
electrical,  and  plumbing  systems  and 
other  code-required  work  to  make 
properties  functional  is  appropriate 
within  a  restoration  project. 

(d)  Reconstruction  means  the  act  or 
process  of  depicting,  by  means  of  new 
construction,  the  form,  features,  and 
detailing  of  a  non-surviving  site, 
landscape,  building,  structure,  or  object 
for  the  purpose  of  replicating  its 
appearance  at  a  specific  period  of  time 
and  in  its  historic  location. 

§  68.3    Standards. 

One  set  of  standards — preservation, 
n^habilitation.  restoration,  or 
reconstruction — will  apply  to  a  property 
undergoing  treatment,  depending  upon 
the  property's  significance,  existing 
physical  condition,  the  extent  of 
documentation  available,  and 
interpretive  goals,  when  applicable.  The 
Standards  will  be  applied  taking  into 
consideration  the  economic  and 
technical  feasibifity  of  each  project. 

(a)  Preservation.  (1)  A  property  will  be 
used  as  it  was  historically,  or  be  given 
a  new  use  that  maximizes  the  retention 
of  distinctive  materials,  features,  spaces, 
and  spatial  relationships.  Where  a 
treatment  and  use  have  not  been 
identified,  a  property  will  be  protec:ted 
and.  if  necessary,  stabilized  until 
additional  work  may  be  undertaken. 

(2)  The  historic  character  of  a 
property  will  be  retained  and  preserved. 
The  replacement  of  intact  or  repairable 
historic  materials  or  alteration  of 
features,  spaces,  and  spatial 


relationships  that  chara<  terize  a 
property  will  be  avoided. 

(3)  Each  property  will  be  recognized 
as  a  physical  record  of  its  time,  place, 
and  use.  Work  needed  to  stabilize, 
consolidate,  and  conserve  existing 
historic  materials  and  features  will  be 
physically  and  visually  compatible, 
identifiable  upon  close  inspection,  and 
properly  documented  for  fijture 
research. 

(4)  Changes  to  a  property  that  have 
acquired  historic  significance  in  their 
own  right  will  be  retained  and 
preser\ed. 

(5)  Distinctive  materials,  features, 
finishes,  and  construction  techniques  or 
e.xamples  of  craftsmanship  that 
characterize  a  property  will  be 
preserved. 

(6)  The  existing  condition  of  historic 
features  will  be  evaluated  to  determine 
the  appropriate  level  of  intervention 
needed.  Where  the  severitv  of 
deterioration  requires  repair  or  limited 
replacement  of  a  distinctive  feature,  the 
new  material  will  match  the  old  in 
composition,  design,  color,  and  texture. 

(7)  Chemical  or  physical  treatments,  if 
appropriate,  will  be  undertaken  using 
the  gentlest  means  possible.  Treatments 
that  cause  damage  to  historic  materials 
will  not  be  used. 

(8)  Archeological  resources  shall  be 
protected  and  preserved  in  place.  If 
such  resoiyces  must  be  disturbed, 
mitigation  measures  shall  be 
undertaken. 

(b)  Rehabilitation.  (1)  A  property  will 
be  used  as  it  was  historically  or  be  given 
a  new  use  that  requires  minimal  change 
to  its  distinctive  materials,  features, 
spaces,  and  spatial  relationships. 

(2)  The  historic  character  of  a 
property  will  be  retained  and  preserved. 
The  removal  of  distinctive  materials  or 
alteration  of  features,  spaces,  and  spatial 
relationships  that  characterize  a 
property  will  be  avoided. 

(3)  Each  property  shall  be  recognized 
as  a  physical  record  of  its  time,  place, 
and  use.  Changes  that  create  a  false 
sense  of  historical  development,  such  as 
adding  conjectural  features  or  elements 
from  other  historic  properties,  shall  not 
be  undertaken. 

(4)  Changes  to  a  property  that  have 
acquired  historic  significance  in  their 
own  right  shall  be  retained  and 
preser\'ed. 

(5)  Distinctive  materials,  features, 
finishes,  and  construction  techniques  or 
examples  of  craftsmanship  that 
characterize  a  property  shall  be 
preserved. 

(6)  Deteriorated  historic  features  will 
be  repaired  rather  than  replaced.  Where 
the  severity  of  deterioration  requires 
replacement  of  a  distinctive  feature,  the 


new  feature  will  match  the  old  in 
design,  color,  te.xture.  and.  wh(!re 
possible,  materials.  Replacement  of 
missing  features  will  be  substantiated  bv 
documentary  and  physical  evidence. 

(7)  Chemical  or  physical  treatments,  if 
appropriate,  will  be  undertaken  using 
the  gentlest  means  possible.  Treatments 
that  cause  damage  to  historic  materials 
will  not  be  used. 

(8)  Archeological  resources  shall  he 
protected  and  preserved  in  place.  If 
such  resources  must  be  disturbed, 
mitigation  measures  will  be  undertaken. 

(9)  New  additions,  exierior 
alterations,  or  related  new  construction 

.  will  not  destroy  historic  materials, 
features,  and  spatial  relationships  that 
characterize  the  property.  The  new  work 
will  be  differentiated  from  the  old  and 
will  be  compatible  with  the  historic 
materials,  features,  size,  scale  and 
proportion,  and  massing  to  protect  the 
integrity  of  the  property  and  its 
environment. 

(10)  New  additions  and  adjacent  or 
related  new  construction  will  be 
undertaken  in  such  a  maimer  that,  if 
removed  in  the  future,  the  essential 
form  and  integrity  of  the  historic 
property  and  its  environment  fvould  be 
unimpaired. 

(c)  Restoration.  (1)  A  property  will  be 
used  as  it  was  historically  or  be  given 
a  new  use  that  interprets  the  propertv 
and  its  restoration  period. 

(2)  Materials  and  features  from  the 
restoration  period  will  be  retained  and 
preserved.  The  removal  of  materials  or 
alteration  of  features,  spaces,  and  spatial 
relationships  that  characterize  the 
period  will  be  not  be  undertaken. 

(3)  Each  property  will  be  recognized 
as  a  physical  record  of  its  time,  place, 
and  use.  Work  needed  to  stabilize, 
consolidate  and  conser\e  materials  and 
features  from  the  restoration  period  will 
be  physically  and  visually  compatible, 
identifiable  upon  close  inspection,  and 
properly  documented  for  future 
research. 

(4)  Materials,  features,  spaces,  and 
finishes  that  characterize  other 
historical  periods  will  be  documented 
prior  to  their  alteration  or  removal. 

(5)  Distinctive  materials,  features, 
finishes,  and  construction  techniques  or 
examples  of  craftsmanship  that 
characterize  the  restoration  period  will 
be  preser\ed. 

(6)  Deteriorated  features  from  the 
restoration  period  will  be  repaired 
rather  than  replaced.  Where  the  severitv 
of  deterioration  requires  replacement  of 
a  distinctive  feature,  the  new  feature 
will  match  the  old  in  design,  color, 
texture,  and,  where  possible,  materials. 

(7)  Replacement  of  missing  features 
from  the  restoration  period  will  be 


substantiated  by  documentary  and 
physical  evidence.  A  false  sense  of 
history  will  not  be  created  by  adding 
conjectural  features,  features  from  other 
properties,  or  by  com.bining  features  that 
never  existed  together  historically 

(8)  Chemical  or  physical  treatments,  if 
appropriate,  will  be  undertaken  using 
the  gentlest  means  possible.  Treatments 
that  cause  damage  to  historic  materials 
will  not  be  used. 

(9)  Archeological  resources  affected 
by  a  project  will  be  protected  and 
preser\ed  in  place.  If  such  resources 
must  be  disturbed,  mitigation  measures 
will  be  undertaken. 

(10)  Designs  that  were  never  executed 
historically  will  not  be  constructed. 

(d)  Reconstruction.  (1)  Reconstruction 
will  be  used  to  depict  vanished  or  non- 
surviving  portions  of  a  propertv  when 
documentary  and  physical  evidence  is 
available  to  permit  accurate 
reconstruction  with  minimal  conjecture, 
and  such  reconstruction  is  essential  to 
the  public  understanding  of  the 
property.         • 

(2)  Reconstruction  of  a  landscape, 
building,  structure,  or  object  in  its 
historic  location  will  be  preceded  bv  a 
thorough  archeological  investigation  to 
identify  and  evaluate  those  features  and 
artifacts  that  are  essential  to  an  accurate 
reconstruction.  If  such  resources  must 
be  disturbed,  mitigation  measures  will 
be  undertaken. 

(3)  Reconstruction  will  include 
measures  to  preserxe  any  remaining 
historic  materials,  features,  and  spatial 
relationships. 

(4)  Reconstruction  will  be  based  on 
the  accurate  duplication  of  historic 
features  and  elements  substantiated  In 
documentar>'  or  physical  evidence 
rather  than  on  conjectural  designs  or  th<' 
availability  of  different  features  from 
other  historic  properties.  A 
reconstructed  property  will  re-create  the 
appearance  of  the  non-sur\  iving  historic 
property  in  materials,  design,  color,  and 
texture. 

(5)  A  reconstruction  will  be  clearlv 
identified  as  a  contemporary  re-creation. 

(6)  Designs  that  were  never  executed 
historically  will  not  be  constructed. 

Dated:  Novt-mber  9.  1994. 
George  T.  Frampton.  Jr.. 

Assistant  Spcrelar,-  for  Fish  and  W'ildlttruiui 

Parks. 

|FR  Dor.  95-1043  Filed  1-17-95:  8:45  un:! 
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USEPA  proposes  to 
Ifur  dioxide  (SO;)  State 
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DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  February 
17.  1995. 

ADDRESSES:  Written  comments  should 
be  mailed  to:  William  L.  MacDowell, 
Chief,  Regulation  Development  Section, 
Air  Enforcement  Branch  (AE-17J), 
United  States  Environmental  Protection 
Agencv.  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604. 

Copies  of  the  State  submittal  and 
USEPA's  analysis  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following  address: 
United  States  Environmental  Protection 
Agency,  Region  5.  Air  and  Radiation 
Division.  77  West  Jackson  Boulevard 
(AE-17J).  Chicago.  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Robinson,  Air  Enforcement 
Branch,  Regulation  Development 
Section  (AE-17J).  United  States 
Environmental  Protection  Agency. 
Region  5.  Chicago.  Illinois  60604.  (312) 
353-6713. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  the  Federal  Register. 

Dated:  December  16. 1994. 
Valdas  V.  Adamkus, 
Regional  Administrator. 
|FR  Doc.  95-1084  Filed  1-17-95;  8:45  am] 
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40  CFR  Part  52 

[WI33-01 -6764b;  FRL-5135-a] 

Approval  and  Promulgation  of 
Implementation  Plan  for  Wisconsin 

agency:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  USEPA  proposes  to 
approve  the  State  Implementation  Plan 
(SIP)  revision  submitted  by  the  State  of 
Wisconsin  for  the  purposes  of  meeting 
requirements  of  the  Clean  Air  Act  (ACT) 
with  regard  to  new  source  review  in 
areas  that  have  not  attained  the  national 
ambient  air  quality  standards  (NAAQS). 
This  action  also  proposes  approval  of 
Wisconsin's  Operating  Permits  rule  as 
satisfying  USEPA's  criteria  regarding 
Federal  enforceability.  In  the  Final 
Rules  section  of  this  Federal  Register, 
USEPA  is  approving  these  SIP  revisions 
as  direct  final  rules  without  prior 
proposal  because  the  Agency  views 
them  as  noncontroversial  revision 
amendments  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 


rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  USEPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  USEPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  Adverse 
comments  received  concerning  a 
specific  rulemaking  area,  will  only 
affect  the  final  rule  as  it  pertains  to  that 
area  and  only  the  portion  of  the  final 
rule  concerning  the  area  receiving 
adverse  comments  will  be  withdrawn. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  February 
17.  1995. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Carlton 
Nash.  Chief,  Regulation  Development 
Section,  Air  Toxics  and  Radiation 
Branch.  United  States  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard  (AT-18J),  Chicago,  Illinois 
60604. 

Copies  of  the  State's  submittal  and 
USEPA's  technical  support  document 
are  available  for  inspection  during 
normal  business  hours  at  the  following 
locations:  United  States  Environmental 
Protection  Agency.  Region  5.  Air  and 
Radiation  Division,  77  West  Jackson 
Boulevard  (AT-18J),  Chicago.  Illinois 
60604; and 

Wisconsin  Department  of  Natural 
Resources,  101  South  Webster  Street, 
P.O.  Box  7921,  Madison.  Wisconsin 
53707. 

A  copy  of  this  SIP  revision  is  also 
available  at  the  Office  of  Air  and 
Radiation,  Docket  and  Information 
Center  (Air  Docket  6102).  room  M1500, 
USEPA,  401  M  Street,  SW..  Washington. 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Constantine  Blathras,  USEPA  (AT-ISJ), 
77  West  Jackson  Boulevard.  Chicago, 
Illinois  60604.  (312)  886-0671. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401-7671q 

Dated:  December  16, 1994. 
Valdas  V.  Adamkus, 
Regional  Administrator. 
|FR  Doc  95-1086  Filed  1-17-95:  8:45  amj 
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40  CFR  Part  55 
[FRL-5140-8] 

Outer  Continental  Shelf  Air 
Regulations;  Consistency  Update  for 
California 

AGENCY:  Environmental  Protection 
Agency  ("EPA"). 

ACTION:  Notice  of  proposed  rulemaking 
("NPRM") — consistency  update. 

SUMMARY:  EPA  is  proposing  to  update  a 
portion  of  the  Outer  Continental  Shelf 
("OCS")  Air  Regulations.  Requirements 
applying  to  OCS  sources  located  within 
25  mile:;  of  states'  seaward  boundaries 
must  bo  updated  periodically  to  remain 
consistent  with  the  requirements  of  the 
corresponding  onshore  area  ("COA  ").  as 
mandated  by  section  328(a)(1)  of  the 
Clean  Air  Act  ("the  Act  "),  the  Clean  Air 
Act  Amendments  of  1990.  The  portion 
of  the  OCS  air  regulations  that  is  being 
updated  pertains  to  the  requirements  for 
OCS  sources  for  vvhich  the  Santa 
Barbara  County  Air  Pollution  Control 
District  (Santa  Barbara  County  APCD). 
South  Coast  Air  Quality  Management 
District  (South  Coast  AQMD).  and  the 
Ventura  County  Air  Pollution  Control 
District  (Ventura  Countv  APCD)  are  the 
designated  COAs.  The  OCS 
requirements  for  the  above  Di.stricts. 
contained  in  the  Technical  Support 
Document,  are  proposed  to  be 
incorporated  by  reference  into  the  Code 
of  Federal  Regulations  and  are  listed  in 
the  appendix  to  the  OCS  air  regulations. 
Proposed  changes  to  the  existing 
requirements  are  discussed  below. 
DATES:  Comments  on  the  proposed 
update  must  be  received  on  or  before 
February  17.  1995. 

ADDRESSES:  Comments  must  be  mailed 
(in  duplicate  if  possible)  to:  EPA  Air 
Docket  (A-5).  Attn:  Docket  No.  A-93-16 
Section  VII.  Environmental  Protection 
Agency.  Air  and  Toxics  Division. 
Region  9.  75  Hawthorne  St..  San 
Francisco.  CA  94105. 

Docket:  Supporting  information  used 
in  developing  the  proposed  notice  and 
copies  of  the  documents  EPA  is 
proposing  to  incorporate  by  reference 
are  contained  in  Docket  No.  A-93-16 
(Section  VII).  This  docket  is  available 
for  public  inspection  and  copying 
Monday-Friday  during  regular  business 
hours  at  the  following  locations: 
F.PA  Air  Docket  (A-5).  Attn:  Docket  No. 

A-93-16  Section  VII.  Environmental 

Protection  Agency,  Air  and  Toxics 

Division,  Region  9.  75  Hawthorne  St.. 

San  Francisco.  CA  94105 
EPA  Air  Docket  (LE-131).  Attn:  Air 

Docket  No.  A-93-16  Section  VII. 

Environmental  Protef:tion  Agency. 


401  M  Street  SW.  Room  M-1500. 

Washington.  DC  20460 

A  reasonable  ftje  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vinevard.  Air  and  Toxics- 
Division  (A-5-3).  U.S.  EPA  Region  9.  75 
Haulhorne  Street.  San  Francisc;o.  CA 
94105.  (415)  744-1197. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  4.  1992.  EPA 
promulgated  40  CFR  part  55  '.  which 
established  requirements  to  control  air 
pollution  from  OCS  sources  in  order  to 
attain  and  maintain  federal  ar.d  state 
ambient  air  quality  standards  and  to 
comply  with  the  provisions  of  part  C  of 
title  I  of  the  Act.  Part  55  applies  to  all 
OCS  sources  offshore  of  the  States 
except  those  located  in  the  Gulf  of 
Mexico  west  of  87.5  degrees  longitude. 
Section  328  of  the  Act  requires  that  for 
such  sources  located  within  25  milrs  of 
a  state's  seaward  boundar\'.  the    ' 
requirements  shall  be  the  same  as  would 
be  applicable  if  the  sources  were  located 
in  the  COA.  Because  the  OCS 
requirements  are  based  on  onshore 
requirements,  and  onshore  requirements 
may  change,  section  328(a)(1)  requires 
that  EPA  update  the  OCS  requirements 
as  necessary'  to  maintain  consistency 
with  onshore  requirements. 

Pursuant  to  §  55.12  of  the  OCS  rule, 
consistency  reviews  will  o<cur  (1)  at 
least  annually;  (2)  upon  receipt  of  a 
Notice  of  Intent  (NOI)  under  §  55.4:  and 
(3)  when  a  state  or  local  agency  submits 
a  rule  to  EPA  to  be  considered  for 
incorporation  by  reference  in  part  55. 
This  NPRM  is  being  promulgated  in 
response  to  the  submittal  of  rules  bv 
three  local  air  pollution  control 
agencies.  Public  comments  rerri\  r-d  in 
writing  within  30  days  of  publication  of 
this  notice  will  be  considered  by  EPA 
before  promulgation  of  the  final  updated 
rule. 

Section  328(a)  of  the  Art  requires  that 
EPA  establish  requirements  to  lontrol 
air  pollution  from  OCS  sources  located 
within  25  miles  of  states'  seaward 
boundaries  that  are  the  same  as  onshore 
requirements.  To  compl\  with  this 
statutory  mandate.  EPA  must 
incorporate  applicable  onshore  rules 
into  part  55  as  they  exist  onshore.  This 
limits  EPA's  flexibility  in  deriding 
which  requirements  will  lie 
incorporated  into  part  55  and  prevents 


'  The  reader  mHV  refer  to  the  Noiiir  n!  i'rijinvd 
Rulemdking.  Detember  5.  1991  (56  KR  (i3774  .  „:-.d 
the  prearjible  to  the  final  rule  promalgri'ed 
September  4.  1992  (57  FR  40792)  for  furthrr 
hai  ItRroiir.d  and  infornutiun  or.  the  (X  S 
."••(^ul.itlons. 


EPA  from  making  substantive  changes 
to  the  requirements  it  incorporates.  As 
a  result.  EPA  may  be  incorporating  niles 
into  part  55  that  do  not  conform  to  all 
of  EPAs  state  implementation  plan 
(SIP)  guidance  or  certain  requirements 
of  the  Act.  Consistency  updates  may 
result  in  the  inclusion  of  state  or  local 
rules  or  regulations  into  part  55.  even 
though  the  same  rules  may  ultimately  be 
disapproved  for  inclusion  as  part  of  the 
SIP.  Inclusion  in  the  OCS  rule  docs  not 
imply  that  a  rule  meets  the  requirements 
of  the  Act  for  SIP  approval,  nor  does  it 
imply  that  the  rule  will  be  approved  hv 
EPA  for  inclusion  in  the  SIP. 

EPA  Evaluation  and  Proposed  Action 

In  updating  40  CFR  part  55.  EP.\ 
reviewed  the  state  and  local  rules 
submitted  for  inclusion  in  part  55  to 
ensure  that  they  are  rationally  related  to 
the  attainment  or  maintenance  of  federal 
or  state  ambient  air  quality  standards  or 
part  C  of  title  I  of  the  Act.  that  they  are 
not  designed  expressly  to  prevent 
exploration  and  development  of  the 
OCS  and  that  they  are  applicable  to  OCS 
sources.  40  CFR  55.1.  EPA  has  also 
evaluated  the  rules  to  ensure  they  are 
not  arbitran,'  or  capricious.  40  CFR 
55.12(e).  In  addition.  EPA  has  excluded 
administrative  or  procedural  rules-'  and 
requirements  that  regulate  toxics  which 
are  not  related  to  the  attainment  and 
maintenance  of  federal  and  state 
ambient  air  qualify  standards. 

A.  After  review  of  the  rule  submitted 
by  the  Santa  Barbara  County  APCD 
against  the  criteria  set  forth  above  and 
in  40  CFR  part  55.  EPA  is  proposing  to 
make  the  following  rule  applicable  to 
(3CS  sources  for  which  the  Santa  - 
Barbara  County  APCD  is  designate*!  as 
the  COA.  None  of  the  existing  DCS 
requirements  was  deleted. 

The  following  new  rule  was 
submitted  by  the  District  to  be  added: 

Rule  "02     General  Conformitv  (.^doj)ii<f  ill 
20/94) 

B.  After  review  of  the  rules  subniitt<ii 
by  South  Coast  AQMD  against  the 
criteria  set  forth  above  and  in  40  CFR 
part  55.  EP.^  is  proposing  to  make  the 
following  rules  applicable  to  OCS 
sources  for  which  the  South  Coast 
.AQMD  is  designated  as  the  COA. 


-  .After  d(li');.!l!on.  eoih  (.0.\  uiil  usp  i!» 
•idni!nislrdti\e  and  prmedjral  rules  a^  ons.*;t:i.  I; 
llioM>  institni  es  when-  tRA  does  not  del«'n.ile 
authority  to  implement  and  enforte  pa.".  55.  h.V.\ 
will  use  its  own  adr;;;nisSrali\eand  pr(jteiii.:.ii 
rtHjiiirements  to  i.mplement  the  subs'an'.ive 
re«iLiren:enls.  40  OR  5S.14;c!;4). 
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Rule  1402     Control  of  Toxic  Air 

Contaminants  from  Existing  Sources 
(Adopted  4/8/94) 

Rule  1406    Control  of  Dioxin  En)issions  from 
Medical  Waste  Incinerators  (Adopted  7/ 
8/94) 

Rule  1407  Control  of  Emissions  of  Arsenic. 
Cadmium,  and  Nickel  from  Non-Ferrous 
Metal  Melting  Operations  (Adopted  7/8/ 
94) 

Rule  1415     Reduction  of  Refrigerant 

Emissions  from  Stationary  Refrigeration 
and  Air  Conditioning  Systems  (Adopted 
10/4/94) 

Rule  1501     Work  Trip  Reduction  Plans 
(Adopted  4/11/94) 

Rule  1504    Cash-Out  Program  for  Non- 
Owned  Emolover  Parking  (Adopted  5/ 
13/94) 

Rule  1902     Transportation  Conformity 
(Adopted  9/9/94) 

C.  After  review  of  the  rules  submitted 
by  Ventura  County  APCD  against  the 
criteria  set  forth  above  and  in  40  CFR 
part  55.  EPA  is  proposing  to  make  the 
following  rules  applicable  to  OCS 
sources  for  which  Ventura  County 
APCD  is  designated  as  the  COA.  None 
of  the  existing  OCS  requirements  were 
deleted. 

The  following  rules  were  submitted  as 
revisions  to  existing  requirements: 

Rule  42. M    Permit  Fees  (Adopted  5/10/94) 
Rule  42. N     Flaring  Excess  Emission  Fee 

(.Adopted  7/12/94) 
Rule  72     New  Source  Performance  Standards 

(NSPS)  (Adopted  6/28/94) 

The  following  rules  were  submitted  to 
be  added  as  new  requirements: 

Rule  74.28     Asphalt  Roofing  Operations 

{.Adopted  5/10/94) 
Rule  74.30    Wood  Products  Coatings 

(Adopted  5/17/94) 

The  following  rules  were  submitted 
but  will  not  be  included: 

Rule  73  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPS) 
(Adopted  6/28/94) 

Executive  Order  12291  (Regulatory 
Impact  Analysis) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291.  This  exemption  continues 
in  effect  under  Executive  Order  12866 
which  superseded  Executive  Order 
12291  on  September  30, 1993. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  each  federal  agency  to  perform 
a  Regulatory  Flexibility  Analysis  for  all 
rules  that  are  likely  to  have  a 
"significant  impact  on  a  substantial 
number  of  small  entities."  Small  entities 
include  small  businesses,  organizations, 
and  governmental  jurisdictions. 

As  was  stated  in  the  final  regulation, 
the  OCS  rule  does  not  apply  to  any 


small  entities,  and  the  structure  of  the 
rule  averts  direct  impacts  and  mitigates 
indirect  impacts  on  small  entities.  This 
consistency  update  merely  incorporates 
onshore  requirements  into  the  OCS  rule 
to  maintain  consistency  with  onshore 
regulations  as  required  by  section  328  of 
the  Act  and  does  not  alter  the  structure 
of  the  rule. 

The  EPA  certifies  that  this  notice  of 
proposed  rulemaking  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in  the 
final  OCS  rulemalcing  d?ted  September 
4.  1992  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  and  has  assigned  OMB 
control  number  2060-0249.  This^ 
consistency  update  does  not  add  any 
further  requirements. 

List  of  Subjects  in  40  CFR  Part  55 

Administrative  practice  and 
procedures.  Air  pollution  control. 
Hydrocarbons.  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Nitrogen  oxides. 
Outer  Continental  Shelf,  Ozone. 
Particulate  matter.  Permits.  Reporting 
and  Recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  January  3,  1995. 
Felicia  Marcus. 
Regional  Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  part  55.  is  proposed  to  be 
amended  as  follows: 

PART  55-[AMENDED] 

1.  The  authority  citation  for  part  55 
continues  to  read  as  follows: 

Authority:  Section  328  of  the  Clean  .Air  Act 
(42  U.S.C.  7401  etseq.)  as  amended  by  Public 
Law  101-549. 

2.  Section  55.14  is  proposed  to  be 
amended  by  revi'sing  paragraphs 
(e)(3)(ii)(F);  (e)(3)(ii)(G).  and  (e)(3)(ii)(H) 
to  read  as  follows: 

§  55.14  Requirements  that  apply  to  OCS 
sources  located  within  25  miles  of  states 
seaward  boundaries,  by  state 

***** 

(e)  *  •  * 
(3)*  *  * 
(ii)  *    *    * 

(F)  Santa  Barbara  County  Air 
Pollution  Control  District  Requirements 
Applicable  to  OCS  Sources. 

(G)  South  Coast  Air  Quality 
Management  District  Requirements 
Applicable  to  OCS  Sources. 


(H)  Ventura  County  Air  Pollution 
Control  District  Requirements 
Applicable  to  OCS  Sources. 

***** 

3.  Appendix  A  to  CFR  Part  55  is 
amended  by  revising  paragraph  (b)(6). 
(7).  and  (8)  under  the  heading 
"California"  to  read  as  follows: 

Appendix  A  to  40  CFR  Part  55 — Listing 
of  State  and  Local  Requirements 
Incorporated  by  Reference  Into  Part  55, 
by  State 

***** 

California 
***** 

(b)  •   •   • 

***** 

(6)  The  following  requirements  are 
contained  in  Santa  Barbara  County  Air 
Pollution  Control  District  Requirements 
.Applicable  to  OCS  Sources: 
Rule  102     Definitions  (Adopted  7/30/91) 
Rule  103     Severability  (Adopted  10/23/78) 
Rule  201     Permits  Required  (Adopted  7/2/ 

79) 
Rule  202     Exemptions  to  Rule  201  (.Adopted 

3/10/92) 
Rule  203    Transfer  (Adopted  10/23/78) 
Rule  204     Applications  (Adopted  10/23/78) 
Rule  205    Standards  for  Granting 

Applications  (Adopted  7/30/91) 
Rule  206    Conditional  Approval  of 

Authority  to  Construct  or  Permit  to 

Operate  (Adopted  10/15/91) 
Rule  207     Denial  of  Application  (.Adopted 

10/23/78) 
Rule  210     Fees  (Adopted  5/7/91) 
Rule  212     Emission  Statements  (.Adopted  10/ 

20/92) 
Rule  301     Circumvention  (Adopted  10/23/ 

78) 
Rule  302    Visible  Emissions  (.Adopted  10/ 

23/78) 
Rule  304     Particulate  MaUer-Northern  Zone 

(.Adopted  10/23/78) 
Kulf  305    Particulate  .Matter  Concentration- 
Southern  Zone  (Adopted  10/23/78) 
Fteh:  306     Dust  and  fumes-Northern  Zone 

(.Adopted  10/23/78) 
Rule  307     Particulate  .Matter  Emission 

Weight  Rate-Southern  Zone  (.Adopted 

10/23/78) 
Rule  308     Incinerator  Burning  (Adopted  10/ 

23/78)    . 
Rule  309     Specific  Contaminants  (Adopted 

10/23/78) 
Rule  310    Odorous  Organic  Sulfides 

(.Adopted  10/23/78) 
Rule  311     Sulfur  Content  of  Fuels  (.Adopted 

10/23/78) 
Rule  312     Open  Fires  (Adopted  10/2/90) 
Rule  316     Storage  and  Transfer  of  Gasoline 

(.Adopted  12/14/93) 
Rule  317     Organic  .SolvenlslAdopted  10/23/ 

78) 
Rule  318    Vacuum  Producing  Devices  or 

Svstems-Southern  Zone  (Adopted  10/23/ 

7J1) 
Rule  321     Control  of  Degreasing  Operations 

(.Adopted  7/10/90) 
Rule  322     Metal  Surface  Coating  Thinner 

and  Reducer  (Adopted  10/23/78) 


Rule  323     Architectural  Coatings  (Adopted 

2/20/90) 
Rule  324     Disposal  and  Evaporation  of 

Solvents  (.Adopted  10/23/78) 
Rule  325    Crude  Oil  Production  and 

Separation  (Adopted  1/25/94) 
Rule  326    Storage  of  Reactive  Organic  Liquid 

Compounds  (Adopted  12/14/93) 
Rule  327     Organic  Liquid  Cargo  Tank  Vessel 

Loading  (Adopted  12/16/85) 
Rule  328    Continuous  Emission  Monitoring 

(Adopted  10/23/78) 
Rule  330    Surface  Coating  of  Miscellaneous 

Metal  Parts  and  Products  (Adopted  11/ 

13/90) 
Rule  331     Fugitive  Emissions  Inspection  and 

Maintenance  (Adopted  12/10/91) 
Rule  332    Petroleum  Refinery  Vacuum 

Produci'-i  '-iystems.  Wastewater 

Separa;or5  una  Process  Turnarounds 

(Adopted  6/11/79) 
Rule  333    Control  of  Emissions  from 

Reciprot;ating  Internal  Combustion 

Engines  (.Adopted  12/10/91) 
Rule  342     Control  of  Oxides  of  Nitrogen 

(NOx  from  Boilers,  Steam  Generators  and 

Process  Heaters)  (Adopted  03/10/92) 
Rule  343    Petroleum  Storage  Tank  Degassing 

(Adopted  12/14/93) 
Rule  359     Flares  and  Thermal  Oxidizers  (6/ 

28/94) 
Rule  505     Breakdown  Conditions  Sections 

A..B.1..  and  D.  only  (Adopted  10/23/78) 
Rule  603    Emergency  Episode  Plans 

(Adopted  6/15/81) 
Rule  702    General  Conformitv  (Adopted  10/ 

20/94) 

(7)  The  following  requirements  are 
contained  in  South  Coast  Air  Quality 
Management  District  Requirements 
Applicable  to  OCS  Sources: 
Rule  102     Definition  of  Tenns  (.Adopted  11/ 

4/88) 
Rule  103    Definition  of  Geographical  Areas 

(.Adopted  1/9/76) 
Rule  104     Reporting  of  Source  Test  Data  ar.d 

Analyses  (-Adopted  1/9/76) 
Rule  108    Alternative  Emission  Control 

Plans  (Adopted  4/6/90) 
Rule  109    Recordkeeping  for  Volatile 

Organic  Compound  Emissions  (.Adopted 

3/6/92) 
Rule  201     Permit  to  Construct  (.Adopted  1/5/ 

90) 
Rule  201.1     Pennit  Conditions  in  Federally 

Issued  Permits  to  Construct  (Adopted  1/ 

5/90) 
Rule  202     Temporary  Permit  to  Operate 

(Adopted  5/7/76) 
Rule  203     Permit  to  Operate  (Adopted  1/5/ 

90) 
Rule  204     Pennit  Conditions  (Adopted  3 '6/ 

92) 
Rule  205     Expiration  of  Permits  to  Construct 

(.Adopted  1/5/90) 
Rule  206     Posting  of  Permit  to  Operiite 

(.Adopted  1/5/90) 
Rule  207     Altering  or  Falsifying  of  Permit 

(Adopted  1/9/76) 
Rule  208    Permit  for  Open  Burning 

(Adopted  1/5/90) 
Rule  209    Transfer  and  \'oiding  of  Permits 

(Adopted  1/5/90) 
Rule  210     Applications  (Adopted  1/5/90) 
Rule  212     Standards  for  Approx-ing  Permits 

(8/12/94)  except  (c)(3]  and  (e) 


Rule  214    Denial  of  Permits  (Adopted  1/5/ 

90) 
Rule  217     Provisions  for  Sampling  and 

Testing  Facilities  (Adopteid  1/5/90) 
Rule  218    Stack  Monitoring  (Adopted  8/7/ 

81) 
Rule  219    Equipment  Not  Requiring  a 

Written  Permit  Pursuant  to  Regulation  II 

(.Adopted  8/12/94) 
Rule  220    Exemption — Net  Increase  in 

Emissions  (Adopted  8/7/81) 
Rule  221     Plans  (Adopted  1/4/85) 
Rule  301     Permit  t^ees  (Adopted  6/10/94) 

except  (e)(3)  and  Table  IV 
Rule  304    Equipment,  Materials,  and 

Ambient  Air  Analyses  (.Adopted  6/10/94) 
Rule  304.1     Analvses  Fees  (Adopted  6/10/ 

94) 
Rule  305     Fees  for  Acid  Deposition 

(.Adopted  10/4/91) 
Rule  306     Plan  Fees  (Adopted  6/10/94) 
Rule  309    Fees  for  Regulation  XVI  (Adopted 

6/10/94) 
Rule  401     Visible' Emissions  (Adopted  4/7/ 

89) 
Rule  403     Fugitive  Dust  (Adopted  7/9/93) 
Rule  404     Particulate  Matter— Concentration 

(Adopted  2/7/86) 
Rule  405    Solid  Particulate  Matter— Weight 

(Adopted  2/7/86) 
Rule  407    Liquid  and  Gaseous  .Air 

Contaminants  (Adopted  4/2/82) 
Rule  408    Circumvention  (Adopted  5/7/76) 
Rule  409    Conibustion  Contaminants 

(.Adopted  8/7/81) 
Rule  429    Start-Up  and  Shutdown 

Provisions  for  Oxides  of  Nitrogen 

(.Adopted  12/21/90) 
Rule  430     Breakdown  Provisio.ns.  (a)  and  (e) 

only.  (Adopted  5/5/78) 
Rule  431.1     Sulfur  Content  of  Gaseous  Fuels 

(Adopted  10/2'92) 
Rule  431.2     Sulfur  Content  of  Liquid  Fuels 

(.Adopted  5/4/90) 
Rule  431  3     Sulfur  C:k)ritent  of  Fossil  Fuels 

(Adopted  5/7/76) 
Rule  441     Research  Operations  (.Adopted  5/ 

7/70) 
Rule  442     Usage  of  Solvents  (.Adopted  3/5/ 

82) 
Rule  444     Open  Fires  [.\dopled  10/2/87) 
Rule  463     Storage  of  Organic  Liquids 

(Adopted  3/11/94) 
Rule  465     Vacuum  Prcdui  ing  Devices  or 

Systems  (.Adopted  11/1/91) 
Rule  468     Sulfur  Recover\-  Units  (.Adopted 

10/8/76) 
Rule  473     Disposal  of  Solid  and  Liquid 

Wa<ies  (Adopted  5/7/76) 
Rule  474     Fuel  Burning  Equipment-Oxides 

of  .Nitrogen  (.Adopted  12/4/81) 
Rule  475    Electric  Power  Generating 

Equipment  (Adopted  8/7/78) 
Rule  476     Steam  Generating  Equipment 

(Adopted  10/8/76) 
Rule  480     Natural  Gas  Fired  Control  Devices 

(.Adopted  10/7/77) 

.Addendum  to  Regulation  IV  (Effective 
1977) 

Rule  701     General  (.Adopted  7/9/82) 
Rule  702     Definitions  (.Adopted  7/11/80) 
Rule  704     Episode  Declaration  (.Adopted  7: 

9/82) 
Rule  707    Radio — Communication  Svstem 

(.Adopted  7/11/80) 
Ru  le  708     Plans  (Adopted  7/  9/82 ) 
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Emissions  from  Gaseous  and 
■Fueled  Internal  Combustion 
s  (Adopted  8/12/94) 
Architectural  Coatings  (Adopted 


Lightering  Vessel  Operations — 
Content  of  Bunker  Fuel  (.adopted 


r' 


Control  of  Nitrogen  Oxides  from 
ntial-Tvpe  Natural  Gas-Fired 
Heaters  (Adopted  12/1/78) 

Solvent  Cleaners  (Degreasers) 
ed  4/5/91) 

Refinery  Process  Turnarounds 
ed  12/7/90) 

.\erosol  Coatings  (Adopted  11 '2/ 


Emissions  of  Oxides  of  Nitrogen 
tationary  Gas  Turbines  (Adopted 


M 


Wood  Products  Coatings 
ted  8/12/94) 
Abrasive  Blasting  (.adopted  8/2/ 


I  '•' 


Marine  Tank  Vessel  Operations 
ed  7/19/91) 

Emissions  of  Oxides  of  Nitrogim 
ndustrial.  Institutional,  and 
Comr  lercial  Boilers.  Steam  Generators, 
P  ocess  Heaters  (Adopted  5'13/94) 
Emission  of  Oxides  of  Nitrogen 
>mall  Industrial.  Institutional,  and 
1  Boilers.  Steam  Generators. 
(Kess  Heaters  (Adopted  5/13/94) 
Thermallv  Enhanced  Oil 
y  Wells  (Adopted  11/5/82) 
Storage  Tank  Degassing 
lied  4/l'88) 
Control  of  Volatile  Organic 
Emissions  from  Adhesive 
cation  (Adopted  12 '10/93) 
Fugitive  Emissions  of  Volatile 
c  Compounds  (Adopted  5/13/94) 
Sumps  and  Wastewater 
Separators  (Adopted  .5/13/94) 


Rule  1301     General  (Adopted  6/28/90) 
Rule  1302     Definitions  (Adopted  5/3/91) 
Rule  1303     Requirements  (Adopted  5/3/91) 
Rule  1304     Exemptions  (Adopted  9/1 1/92) 
Rule  1306    Emission  Calculations  (Adopted 

5/3/91) 
Rule  1313     Permits  to  Operate  (Adopted  0/ 

28/90) 
Rule  1403    Asbestos  Emissions  from 

Demolition/Renovation  Activities 

(Adopted  4/8/94) 
Rule  1610    Old-Vehicle  Scrapping  (Adopted 

1/14/94) 
Rule  1701    General  (Adopted  1/6/89) 
Rule  1702     Definitions  (Adopted  1/6/89) 
Rule  1703    PSD  Analysis  (Adopted  10/7/88) 
Rule  1704     E.xemptions  (Adopted  1/6/89) 
Rule  1706    Emission  Calculations  (Adopted 

1/6/89) 
Rule  1713     Source  Obligation  (Adopted  10/ 

7/88) 
Regulation  XVII  Appendix  (effective  1977) 
Rule  1901     General  Conformity  (Adopted  9/ 

9/94) 
Rule  2000    General  (Adopted  10/1.5/93) 
Rule  2001     Applicability  (Adopted  JO/15/ 

93) 
Rule  2002    Alloc  ations  for  oxides  of  nitrogen 

(NO\)  and  oxides  of  sulfur  (SOv) 

(Adopted  10/15/93) 
Rule  2004     Requirements  (.Adopted  10/15/ 

93)  except  (1)  (2  and  3) 
Rule  2005    New  Source  Review  for 

RECLAIM  (Adopted  10/15/93)  except  (i) 
Rule  2006     Permits  (Adopted  10/15/93) 
Rule  2007    Trading  Requirements  (Adopted 

10/15.'93) 
Rule  2008     Mobiles  Sourc  e  Credits  (Adopted 

10/15/93) 
Rule  2010    Administrative  Remedies  and 

Sanctions  (Adopted  10/15/93) 
Rule  2011     Requirements  for  Monitoring. 

Reporting,  and  Recordkeeping  for  Oxides 

of  Sulfur  (SOx)  Emissions  (Adopted  9/9/ 

94) 
Appendix  A  Volume  IV — (Proto<  ol  for 
oxides  of  sulfur)  (.Adopted  10/93) 
Rule  201 2     Requirements  for  Monitoring. 

Reporting,  and  Recordkeeping  for  Oxides 

of  Nitrogen  (NOx)  Emissions  (.Adopted  9/ 

9/94) 
Appendix  A  Volume  V — (Protocol  for 
oxides  of  nitrogen)  (Adopted  10/93) 
Rule  2015     Backstop  Provisions  (Adopted 

10/15/93)  except  (b)(1)(G)  and  (b)(3)(B) 

(8)  The  following  requirements  are 
contained  in  Ventura-County  Air  Pollution 
Control  District  Rpquirements  Applirahle  to 
OCS  Soiircfs: 

Rule  2     Definitions  (Adopted  12/15/92) 
Rule  5     Effective  Date  (Adopted  5/2.3./72) 
Rule  6     .Severability  (Adopted  11/21/78) 
Rule  7     Zone  Boundaries  (Adopted  6/14/77) 
Rule  10    Permits  Required  (Adopted  7/,5/83) 
Rule  11     Application  Contents  (.Adopted  8/ 

15/78) 
Rule  12    Statement  by  Application  Preparer 

(Adopted  6/16/87) 
Rule  13    Statement  by  Applicant  (Adopted 

11/21/78) 
Rule  14    Trial  Test  Runs  (Adopted  5/23/72) 
Rule  15.1     Sampling  and  Testing  Facilities 

(Adopted  10/12/93) 
Rule  16    Permit  Contents  (Adopted  12/2/80) 


Rule  18     Permit  to  Operate  Applit  atioii 

(.Adopted  8/17/76) 
Rule  19    Posting  of  Permits  (Adopted  5/23/ 

72) 
Rule  20    Transfer  of  Permit  (Adopted  5/23/ 

72) 
Rule  21     Expiration  of  Applications  and 

Permits  (Adopted  6/23/81) 
Rule  23     Exemptions  from  Permits  (Adopted 

3'22/94) 
Rule  24    Source  Recordkeeping.  Reporting, 
and  Emission  Statements  (Adopted  9/15/ 
92) 
Rule  26    New  Source  Review  (Adopted  10/ 

22/91) 
Rule  26.1     .New  Source  Review— Definitions 

(Adopted  10/22/91) 
Rule  26.2     New  Source  Review — 

Requirements  (Adopted  10/22/91) 
Rule  26.3     New  Source  Review — Exemptions 

(.Adopted  10/22/91) 
Rule  26.6     New  Source  Review — . 

Calculations  (Adopted  10/22/91) 
Rule  26.8     New  Source  Review— Permit  To 

Operate  (Adopted  10/22/91) 
Rule  26.10    New  Source  Review— PSD 

(Adopted  10/22/91) 
Rule  28    Revocation  of  Permits  (Adopted  7/ 

18/72) 
Rule  29    Conditions  on  Permits  (Adopted 

10/22/91) 
Rule  30    Permit  Renewal  (Adopted  5/30/89) 
Rule  32     Breakdown  Conditions:  Emergenc  y 
\'ariances.  A..  B.l  .  and  D.  only. 
(Adopted  2/20/79) 
Appendix  Il-A  Information  Required  for 
Applications  to  the  Air  Pollution  Control 
District  (Adopted  12/86) 

AppcMidix  II-B  Best  Available  Control 
Technology  (B.ACT)  Tables  (Adopted  13/86) 
Rule  42     Permit  Fees  (Adopted  7/12/94) 
Rule  44    Exemption  Evaluation  Fee 

(Adopted  1/8/91) 
Rule  45     Plan  Fees  (Adopted  6/19/90) 
Rule  45.2     Asbestos  Removal  Fees  (Adopted 

8/4/92) 
Rule  .50    Opacity  (Adopted  2/20/79) 
Rule  52    Particulate  Matter-Concentration 

(.Adopted  5/23/72) 
Rule  53     Particulate  Matter-Process  Weight 

(Adopted  7/18/72) 
Rule  54     Sulfur  Compounds  (Adopted  6/14/ 

94) 
Rule  56    Open  Fires  (Adopted  3/29/94) 
Rule  57     Combustion  Contaminants-Specific 

(Adopted  6/14/77) 
Rule  60     New  Non-.Mobile  Equipment-.Sulfur 
Dioxide.  Nitrogen  Oxides,  and 
Particulate  Matter  (Adopted  7/8/72) 
Rule  62.7    Asbesto.s — Demolition  and 

Renovation  (Adopted  6/16/92) 
Rule  63    Separation  and  Combination  of 

Emissions  (Adopted  11/21/78) 
Rule  64     Sulfur  Content  of  Fuels  (Adopted 

6/14/94) 
Rule  66    Organic  Solvents  (Adopted  1 1/24/ 

87) 
Rule  67    Vacuum  Produc  ing  Devic  es 

(Adopted  7/5/83) 
Rule  68    Carbon  .Monoxide  (Adopted  6/14/ 

77) 
•Rule  71     Crude  Oil  and  Reactive  Organic 
Compound  Liquids  (Adopted  6/8/93) 
Rule  71.1    Crude  Oil  Production  and 
.Separation  (Adopted  6/16/92) 


Rule  71.2     Storage  of  Reactive  Organic 

Compound  Liquids  (Adopted  9/26/89) 
Rule  71.3    Transfer  of  Reactive  Organic 

Compound  Liquids  (Adopted  6/16/92) 
Rule  71.4     Petroleum  Sumps.  Pits.  Ponds, 

and  Well  Cellars  (Adopted  6/8/93) 
Rule  72    New  Source  Performance  Standards 

(NSPS)  (Adopted  6/28/94) 
Rule  74    Specific  Source  StandarcTs 

(.Adopted  7/6/76) 
Rule  74.1     Abrasive  Blasting  (.Adopted  11/ 

12/91) 
Rule  74.2    Architectural  Coatings  (Adopted 

08/11/92) 
Rule  74.6    Surface  Cleaning  and  Degreasing 

(Adopted  5/8/90) 
Rule  74.6.1    Cold  Cleaning  Operations 

(Adopted  9/12/89) 
Rule  74.6.2    Batch  Loaded  Vapor  Degreasing 

Operations  (Adopted  9/12/89) 
Rule  74.7     Fugitive  Emissions  of  Reactive 

Organic  Compounds  at  Petroleum 

Refineries  and  Chemical  Plants  (Adopted 

1/10/89) 
Rule  74.8    Refinery  Vacuum  Producing 

Systems.  Waste-water  Separators  and 

Process  Turnarounds  (Adopted  7/5/83) 
Rule  74.9    Stationary  Internal  Combustion 

Engines  (Adopted  12/21/93) 
Rule  74.10    Components  at  Crude  Oil 

Production  Facilities  and  Natural  Gas 

Production  and  Processing  Facilities 

(Adopted  6/16/92) 
Rule  74.11     Natural  Gas-Fired  Residential 

Water  Heaters-Control  of  NOx  (Adopted 

4/9/85) 
Rule  74.12    Surface  Coating  of  Metal  Parts 

and  Products  (Adopted  11/17/92) 
Rule  74.15    Boilers,  Steam  Generators  and 

Process  Heaters  (5MM  BTUs  and  greater) 

(Adopted  12/3/91) 
Rule  74.15.1     Boilers.  Steam  Generators  and 

Process  Heaters  (1-5MM  BTUs) 

(.Adopted  5/11/93) 
Rule  74.16    Oil  Field  Drilling  Operations 

(Adopted  1/8/91) 
Rule  74.20    Adhesives  and  Sealants 

(Adopted  6/8/93) 
Rule  74.24    Marine  Coating  Ojjerations 

(Adopted  3/8/94) 
Rule  74.28    Asphalt  Rcxjfing  Operations 

(.Adopted  5/10/94) 
Rule  74.30    Wood  Products  Coatings 

(Adopted  5/17/94) 
Rule  75    Circumvention  (Adopted  11/27/78) 

Appendix  IV-A  Soap  Bubble  Tests 
(Adopted  12/86) 

Rule  100    Analytical  Methods  (Adopted  7/ 

18/72) 
Rule  101     Sampling  and  Testing  Facilities 

(Adopted  5/23/72) 
Rule  102    Source  Tests  (Adopted  11/21/78) 
Rule  103    Stack  .Monitoring  (Adopted  6/4/ 

91) 
Rule  154    Stage  1  Episode  Actions  (Adopted 

9/17/91) 
Rule  155    Stage  2  Episode  Actions  (Adopted 

9/17/91) 
Rule  156    Stage  3  Episode  Actions  (Adopted 

9/17/91) 
Rule  158    Source  .Abatement  Plans  (Adopted 

9/17/91) 
Rule  159    Traffic  Abatement  Prtxredures 

(Adopted  9/17/91) 
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40  CFR  Part  185 
[OPP-300360;  FRL-4910-8] 
RIN  2070-AC18 

Acephate,  Triadimefon,  iprodione,  and 
Imazalil;  Revocation  of  Food  Additive 
Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  revoke 
food  additive  regulations  for  the 
pesticides  acephate,  triadimefon  (l-(4- 
chlorophenoxy)-3.3-dimethyl-l-(lH- 
1.2.4-triazo]-l-yl)-2-butanone). 
iprodione.  and  imazalil,  which  EPA  has 
determined  "induce  cancer"  within  the 
meaning  of  the  Delaney  clause  of 
section  409  of  the  Federal  Food,  Drug 
and  Cosmetic  Act  (FFDCA).  As  a  result 
of  a  1992  court  decision  regarding  the 
Delaney  clause,  EPA  has  initiated  the 
process  of  revoking  those  section  409 
tolerances  for  pesticides  found  to 
"induce  cancer."  This  proposed  rule  is 
the  second  in  a  series  of  proposals  to 
revoke  affected  regulations  under 
section  409  of  the  FFDCA. 
DATES:  Written  comments,  identified  by 
the  document  control  number  [OPP- 
300360],  must  be  received  on  or  before 
April  18.  1995. 

ADDRESSES:  By  mail,  submit  comments 
to:  Public  Response  Section,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  In  person,  bring 
comments  to:  OPP  Docket.  Public 
Information  Branch.  Field  Operations 
Division,  Rm.  1132,  Cr>stal  Mall  #2, 
1921  Jefferson  Davis  Hwy..  Arlington. 
VA.  The  telephone  number  for  the  OPP 
docket  is  (703)-305-5805. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information"  (or 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2 
and  in  section  10  of  the  Federal 
Insecticide.  Fungicide  and  Rodenticide 
Act  (FIFRA).  For  questions  related  to 
disclosure  of  materials,  contact  the  OPP 
Docket  at  the  telephone  number  given 
above.  A  copy  of  the  comment  that  does 
not  contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 


may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  the  OPP  Docket.  Rm.  1132 
at  the  Virginia  address  given  above, 
from  8  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  houdays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Niloufar  Nazmi  or  Lisa  .N'isenson, 
Special  Review  and  Reregistration 
Division  (7508W),  Environmental 
Protection  Agency.  401  M  St.  SW.. 
Washington,  DC.  20460.  Office  location 
and  telephone  number:  Crvstal  Station 
#1,  2800  Crvstal  Drive,  Arlington.  VA. 
Telephone  703-308-8010. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Statuton-  Background 

The  Federal  Food,  Drug  and  Cosmetic 
Act  (FFDCA)  (21  U.S.C.  301  et  spq.) 
authorizes  the  establishment  of 
maximum  permissible  levels  of 
pesticides  in  foods,  which  are  referred 
to  as  "tolerances"  (21  U.S.C.  346a,  348). 
Without  such  a  tolerance  or  an 
exemption  from  a  tolerance,  a  food 
containing  a  pesticide  residue  is 
"adulterated"  under  section  402  of  the 
FFDCA  and  may  not  be  legally  moved 
in  interstate  commerce  (21  U.S.C.  342). 
Monitoring  and  enforcement  of 
pesticide  residues  are  carried  out  by  the 
U.S.  Food  and  Drug  Administration 
(FDA)  and  the  United  States  Department 
of  Agriculture  (USDA). 

The  FFDCA  governs  tolerances  for 
raw  agricultural  commodities  (RACs) 
and  processed  foods  separately.  For 
pesticide  residues  in  or  on  RACs.  EPA 
establishes  tolerances,  or  exemptions 
from  tolerances  when  appropriate, 
under  section  408.  In  processed  foods, 
food  additive  regulations  setting 
maximum  permissible  levels  of 
pesticide  residues  are  established  under 
section  409.  Section  409  tolerances  are 
needed,  however,  only  for  certain 
pesticide  residues  in  processed  food. 
Under  section  402(a)(2)  of  the  FFDCA. 
no  section  409  tolerance  is  required  if 
any  pesticide  residue  in  a  processed 
food  is  equal  to  or  below  the  tolerance 
for  that  pesticide  in  or  on  the  RAC  from 
which  it  was  derived  and  all  other 
conditions  of  section  402(a)(2)  are  met. 
This  exemption  m  section  402(a)(2)  is 
commonly  referred  to  as  the  "flow- 
through"  provision  because  it  allows  the 
section  408  raw  food  tolerance  to  flow 
through  to  the  prtxressed  food  form. 
Thus,  a  section  409  tolerance  is 
necessary  to  prevent  foods  from  being 
deemed  adulterated  when  the 
concentration  of  the  pesticide  residue  in 
a  processed  food  is  greater  than  the 
tolerance  prescribed  for  the  R-AC.  or  if 
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food  itself  is  treated  or 
ontact  with  a  pesticide, 
additive  regulation  must  be 
section  409  of  the  FFDCA 
the  use  of  the  pesticide 
•  (21  U.S.C.  348(c)(3)). 
fjictors  in  this  safety 
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to  the  human  risk 
Section  409  also  contains 
clause,  which  specifically 
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pesticide  may  be  sold  or 
it  must  be  registered  under 
Insecticide,  Fungicide  and 
Act  (FIFRA).  To  qualify  for 
,  a  pesticide  must,  among 
J,  perform  its  intended 
thout  causing  "unreasonable 

on  the  environment"  (7 
c)(5)).  The  term 

adverse  effects  on  the 
is  defined  as  "any 
e  risk  to  man  or  the 
taking  into  account  the 
social  and  environmental 
I  enefits  of  the  use  of  anv 
(7U.S.C.  136(bb)). 


Background 

25. 1989,  the  State  of 
the  Natural  Resources 
Cduncil.  Public  Citizen,  the 
iiid  several  individuals  filed 
questing  that  EPA  revoke 
additive  regulations  and 
EPA's  de  minimis 

of  the  Delaney  clause. 
,  which  sought  a  "zero-risk" 
on  of  the  Delaney  clause, 
I  lat  EPA  revoke  certain  food 
lations.  The  petitioners 
these  food  additive 
should  be  revoked  because 
the  Delaney  clause. 
J  onded  to  the  petition  by 
certain  food  additive 

but  retained  several  others 
groi^nds  that  the  Delaney  clause 
exception  for  pesticide 
ing  de  minimis  risk;  EPA 
Detition  for  the  food  additive 
determined  to  fall  under  this 


response  was  challenged  by  the 

in  the  U.S.  Court  of  Appeals, 

it.  On  July  8.  1992.  the  court 

V.  fle/77y."968  F.2d  985  (9th 

(  enied,  113  S.Ct.  1361  (1993), 


that  the  Delaney  clause  barred  the 
establishment  of  a  food  additive 
regulation  for  pesticides  which  "induce 
cancer"  no  matter  how  infinitesimal  the 
risk. 

On  July  14, 1993,  EPA  issued  a 
revised  response  to  the  petition  taking 
into  account  the  court's  ruling.  That 
revised  response  granted  the  original 
petition  and  revoked  the  food  additive 
regulations  named  in  the  petition.  The 
food  additive  regulations  for  two  of  the 
four  affected  pesticides,  benomyl  and 
trifluralin,  have  been  reinstated  pending 
judicial  review  by  the  Court  of  Appeals, 
District  of  Columbia  Circuit,  of  several 
registrants'  challenge  to  the  revocation. 

In  implementing  the  court's  decision 
in  Les  v.  Reilly,  EPA  has  taken  steps  to 
identify  and  revoke  all  section  409 
tolerances  for  pesticides  which  have 
been  found  to  "induce  cancer."  EPA  has 
issued  two  lists  of  pesticide  uses  which 
would  likely  be  affected  by  the  court's 
decision.  The  first  list  contains  affected 
food  and  feed  additive  regulations,  and 
the  second  identifies  uses  for  pesticides 
that  have  either  been  found  to  induce 
cancer  or  are  likely  to  be  so  classified 
where  data  show  a  food  or  feed  additive 
regulation  needs  to  be  established.  Both 
lists  have  been  updated  to  reflect 
changes  in  data  reviews  and  other 
regulatory  actions  (see  59  FR  14980, 
March  30,  1994).  The  first  proposed 
revocation,  which  included  26  food 
additive  regulations  for  seven  pesticides 
classified  as  "B",  probable  human 
carcinogens  or  "C".  possible  human 
carcinogens  subject  to  quantification  by 
a  linear  low-dose  extrapolation  model, 
was  published  in  the  Federal  Register  of 
July  1,  1994  (59  FR  33941). 

II.  Proposed  Revocation  of  Section  409 
Tolerances  Which  are  Inconsistent  with 
the  Delaney  Clause 

EPA  intends  to  revoke  all  food  and 
feed  additive  regulations  which  are 
inconsistent  with  the  Delaney  clause. 
This  notice  proposes  revocation  of  all 
food  additive  regulations  published  in 
the  March  30, 1994  Federal  Register 
notice  which  have  not  previously  been 
proposed  for  revocation.  EPA  expects  to 
publish  additional  proposed  revocations 
for  feed  additive  regulations  in  the  near 
future. 

A.  Basis  for  Proposing  Revocation 

As  a  result  of  the  court's  1992 
decision,  the  only  issue  to  be  considered 
for  these  proposed  revocations  is 
whether  acephate,  triadimefon,  imazalil, 
and  iprodione  qualify  under  the 
Delaney  clause  as  having  been  "found  to 
induce  cancer  when  ingested  by  man  or 
animals,  or  it  is  found,  after  tests  which 
are  appropriate  for  the  evaluation  of  the 


safety  of  food  additives,  to  induce 
cancer  in  man  or  animal."  21  U.S.C. 
348(c)(3)(A).  If  EPA  finds  they  are 
human  or  animal  carcinogens  within  the 
meaning  of  the  Delaney  clause,  the  food 
additive  regulations  must  be  revoked. 

In  construing  the  "induce  cancer" 
standard  as  to  animals,  EPA  follows  a 
weight-of-the-evidence  approach  which 
is  guided,  where  appropriate,  by  the 
principles  in  EPA's  Cancer  Assessment 
Guidelines.  In  regard  to  animal 
carcinogenicity,  EPA,  in  general, 
interprets  "induces  cancer"  to  mean: 

The  carcinogenicity  of  a  substance  in 
animals  is  established  when  administration 
in  adequately  designed  and  conducted  study 
or  studies  results  in  an  increase  in  the 
incidence  of  one  or  more  types  of  malignant 
(or,  where  appropriate,  benign  or  a 
combination  of  benign  and  malignant) 
neoplasms  in  treated  animals  compared  to 
untreated  animals  maintained  under 
identical  conditions  except  for  exposure  to 
the  test  compound.  Determination  that  the 
incidence  of  neoplasms  increases  as  the 
result  of  exposure  to  the  test  compound 
requires  a  full  biological,  pathological,  and 
statistical  evaluation.  Statistics  assist  in 
evaluating  the  biological  significance  of  the 
observed  responses,  but  a  conclusion  on 
carcinogenicity  is  not  determined  on  the 
basis  of  statistics  alone.  Under  this  approach, 
a  substance  may  be  found  to  "induce  cancer" 
in  animals  despite  the  fact  that  increased 
tumor  incidence  occurs  only  at  high  doses, 
or  that  only  benign  tumors  occur,  and  despite 
negative  results  in  other  animal  feeding 
studies.  (See  58  FR  37863.  July  14,  1993:  53 
FR  41108,  October  19,  1988;  and  52  FR 
49577,  December  31.  1987). 

Acephate,  triadimefon,  imazalil,  and 
iprodione  all  qualify  as  animal 
carcinogens  under  this  test. 

Summarized  below  is  the  information 
supporting  EPA's  determination  that 
these  pesticides  "induce  cancer."  Full 
copies  of  each  of  these  reviews  and 
other  references  in  this  notice  are 
available  in  the  OPP  Docket,  the 
location  of  which  is  given  under 
ADDRESSES  above. 

Acephate 

After  a  full  evaluation  of  all  the  data 
and  supporting  information  regarding 
animal  carcinogenicity.  EPA  has 
concluded  that  exposure  to  acephate 
results  in  the  induction  of  malignant 
hepatocellular  carcinomas  in  female  CD- 
1  mice. 

Male  and  female  CD-I  mice  were  fed 
0,  50,  250,  or  1,000  parts  per  million 
(ppm)  of  acephate  for  105  weeks. 
Although  fewer  low-dose  and  mid-dose 
female  mice  survived  to  the  end  of  the 
study  compared  with  controls,  the 
survival  of  the  highest  dose  tested 
(HDT)  female  mice  and  all  male  mice 
was  higher  than  that  with  the  controls. 
Decreases  in  body  weight  gain  ranged 


from  8  to  11  percent  for  males  and  6  to 
14  percent  for  females  at  the  mid-dose, 
and  about  24  percent  for  males  and 
29percent  for  females  at  the  HDT.  Dose- 
related  increasing  levels  of  liver 
toxicity,  including  regenerative  changes, 
were  observed.  In  the  female  mice  at  the 
HDT,  the  incidence  of  malignant 
hepatocellular  carcinomas  and 
hyperplastic  nodules  was  significantly 
increased  in  comparison  with  controls. 
The  increased  incidence  of  carcinomas 
exceeds  the  testing  laboratory's 
historical  control  range.  There  were  no 
increases  in  tumors  in  the  two  lower 
dosed  female  groups  or  any  of  the  male 
groups. 

Male  and  female  Charles  River  (CD) 
Sprague-Dawley  rats  were  fed  0.  5,  50. 
and  700  ppm  of  acephate  for  28  months. 
There  was  no  dose-related  effect  on 
mortality,  although  there  was  significant 
cholinesterase  inhibition  in  the  mid- 
and  high-dose  male  and  female  rats. 
There  was  a  4  to  8  percent  weight  loss 
in  the  HDT  males. 

Acephate  has  been  tested  in  a  wide 
array  of  genotoxicity  assays.  The 
evidence  indicates  that  acephate 
produced  positive  responses  in  gene 
mutation  in  vitro  assays  with 
Salmonella,  E.  coli,  and  S.  cerevisiae. 
Acephate  has  been  reported  to  produce 
mutations  in  mouse  lymphoma  cells, 
sister  chromatid  exchanges  (SCEs)  in 
Chinese  hamster  ovary  (CHO)  cells,  and 
mitotic  recombination  in 
Saccharomyces.  Several  in  vivo  assays 
for  SCEs  and  cytogenetic  cndpoints 
have  been  negative. 

Based  on  this  information  regarding 
animal  carcinogenicity,  the  Agency 
concludes  that  exposure  to  acephate 
results  in  the  induction  of  malignant 
hepatocellular  carcinomas  in  female  CD- 
1  mice.  The  incidence  exceeded  the 
historical  control  range  of  the  testing 
laboratory.  There  is  evidence  that 
acephate  is  genotoxic  based  on  in  vitro 
studies,  but  this  activity  may  be  difficult 
to  detect  in  vivo.  The  relevance  of  these 
data  to  an  evaluation  of  acephate's 
potential  for  human  carcinogenicity  is 
discussed  in  the  Peer  Review  document 
of  Acephate  (May  8,  1985). 

Triadimefon 

After  a  full  evaluation  of  all  the  data 
and  supporting  information  regarding 
animal  carcinogenicity.  EPA  has 
concluded  that  exposure  to  triadimefon 
results  in  the  induction  of 
hepatocellular  adenomas  in  both  male 
and  female  NMRI  mice.  Male  and 
female  NMRI  mice  were  fed  0,  50.  300. 
or  1,800  ppm  of  triadimefon  for  21 
months.  At  the  HDT,  the  incidence  of 
hepatocellular  adenomas  was  increased 
in  both  male  and  female  mice  by  pair- 


wise  comparison  between  the  HDT  and 
controls.  A  positive  dose-related 
significant  trend  for  adenomas  was 
found  in  both  sexes.  The  incidence  of 
hepatocellular  adenomas  for  each  sex 
exceeded  the  testing  laboratory's 
historical  control  range  for  adenomas  in 
NMRI  mice. 

In  another  study,  male  and  female 
CF1-W74  mice  were  fed  0,  50.  300.  or 
1.800  ppm  of  triadimefon  for  24  months. 
The  HDT  was  considered  appropriate 
for  assessing  carcinogenicity  based  on 
increased  hematological  changes; 
statistically  significant  increases  in  liver 
weights  accompanied  by 
histopathological  changes  and  weight 
gains  at  the  HDT  were  significantly 
lower  than  in  controls. 

Initially,  the  tumor  profile  was 
thought  to  provide  no  indication  that 
triadimefon  had  an  influence  on  total 
tumor  incidence,  on  the  number  of  mice 
with  tumors  or  on  incidence  of  single 
tumor  types;  however,  the  pathology 
report  indicated  that  more  mice  had 
hyperplastic  liver  nodules  at  the  HDT 
than  mice  in  the  other  treated  groups  or 
the  controls.  The  Peer  Review 
Committee  recommended  that  in  light  of 
the  NMRI  study  results  outlined  above, 
and  that  the  original  analysis  of  the 
study  results  was  performed  before  the 
current  criteria  were  put  into  place,  the 
liver  nodules  should  be  re-read  with 
updated  criteria. 

The  new  histopathological 
information  for  the  CF1-W74  mouse 
study  was  submitted  subsequent  to  the 
completion  of  the  latest  Triadimefon 
Peer  Review  document.  Only  a  small 
number  of  slides  were  available  for 
ree.xami nation,  and  the  results  were 
deemed  inconclusive.  However,  they  are 
suggestive  of  an  effect  on  tumor 
incidence  in  the  liver  and  are  consistent 
with  the  findings  in  uie  NMRI  study 
that  the  liver  is  a  principal  site  for 
tumor  induction.  Lesions  which  were 
originally  classified  as  hyperplastic  or 
regenerative  nodules  were  reclassified 
as  either  hepatocellular  adenomas  or 
carcinomas.  In  males.  3,  3,  2,  and  3 
adenomas  and  1,  4,  4,  and  4  carcinomas 
were  found  out  of  6,  8.  7,  and  13  liver 
samples  examined  at  doses  of  0,  50,  300, 
and  1,800  ppm,  respectively.  This 
suggests  that  triadimefon  may 
contribute  to  the  induction  of  liver 
tumors  and  there  may  be  a  carcinoma 
component. 

In  a  104-week  study,  male  and  female 
Wistar  rats  were  fed  0,  50,  300,  or  1,800 
ppm  of  triadimefon.  Triadimefon 
induced  a  positive  dose-related  trend  in 
the  incidence  of  th>Toid  follicular  cell 
adenomas/adenomas  multiple  in  male 
Wistar  rats.  Positive  dose-related  trends 
were  achieved  in  both  sexes  for 


combined  incidences  of  thyroid 
follicular  cell  cystic  hyperplasia  and 
adenomas/adenomas  multiple. 

Hepatocellular  adenomas  are 
considered  to  be  evidence  of  cancer 
because  hepatocellular  adenomas  can 
progress  to  hepatocellular  carcinomas. 
Malignancy  (carcinoma)  implies  a  more 
extensive  disease  process.  Thus, 
hepatocellular  adenomas  represent  an 
earlier  stage  than  carcinomas  in  the 
progression  of  cancer  induction.  This  is 
one  of  the  major  reasons  that  the 
National  Toxicology  Program  (NTP)  has 
used  to  justify  combining  these  two 
tumor  types  for  an  overall  analysis  of 
carcinogenicity  (in  addition  to  analyzing 
them  separately).  For  triadimefon,  the 
possible  progression  to  carcinoma  was 
suggested  in  the  CF1-W74  mouse  study 
and  is  strongly  supported  by  carcinoma 
induction  in  close  structural  analogues, 
e.g.,  etaconazole,  uniconazole, 
cyproconazole.  tebuconazole,  and 
fenbuconazole. 

Based  on  the  above  data  and 
supporting  information  regarding 
animal  carcinogenicity,  it  is  concluded 
that  exposure  to  triadimefon  results  in 
the  induction  of  hepatocellular 
adenomas  in  both  male  and  female 
NMRI  mice.  A  positive  dose-related 
significant  trend  for  adenomas  was  also 
found  in  both  sexes.  This  conclusion  is 
bolstered  by  the  extensive  structural 
activity  support  from  closely 
structurally  related  triazole  compounds 
tested  in  many  mouse  studies  that 
showed  increased  incidences  of  not 
only  adenomas  but  carcinomas  as  well. 
It  is  also  noted  that  although  the 
analysis  was  inconclusive,  there  was  a 
carcinoma  response  by  triadimefon  in 
the  CF1-W74  mouse  study.  In  addition, 
triadimefon  induced  a  positive  dose- 
related  trend  in  the  incidence  of  thyroid 
follicular  cell  adenomas/adenomas  - 
muhiple  in  male  Wistar  rats.  Positive 
dose-related  trends  were  achieved  in 
both  se.xes  for  combined  incidences  of 
th\Toid  follicular  cell  cystic  hyperplasia 
and  adenomas/adenomas  muhiple. 
The  relevance  of  these  data  to  an 
evaluation  of  triadimefon 's  potential  for 
human  carcinogenicity  is  discussed  in 
the  Peer  Review  document  of 
Triadimefon  (September  26.  1990). 

Iprodione 

After  a  full  evaluation  of  the  data  and 
supporting  information  regarding 
animal  carcinogenicity,  EPA  concludes 
that  exposure  to  iprodione  resulted  in 
an  increased  incidence  of  hepatocellular 
malignant  carcinomas  in  male  mice  and 
combined  hepatocellular  adenomas/ 
carcinomas  in  both  se.xes  of  mice, 
ovarian  lutcnomas  in  female  mice,  and 
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testicular  in  lerstitial  cell  tumors  in  male 
rats. 

Iprodione  was  administered  to  CD-I 
mice  (50/se  c/group)  at  levels  of  0,  160, 
800.  or  1,40 )  ppm  for  at  least  99  weeks 
(or  until  the  52-week  interim  sacrifice  of 
15  additional  mice/sex/group).  At  the 
terminal  sa(  rifice,  there  was  a 
significantl;  ■  increased  incidence  of 
benign  and  malignant  liver  cell  tumors 
in  both  sexe  s  compared  to  the  control. 
Analysis  ini  licates  that  male  mice  had 
significant  (  ifference  in  the  pair-wise 
comparisons  of  the  1.400-ppm  dose 
group  with  he  controls  for  liver 
adenomas,  (  arcinomas  and  combined 
adenomas  and/or  carcinomas.  Female 
mice  had  si  jnificant  increasing  trends 
in  liver  ade  lomas,  carcinomas,  and 
combined  aienomas  and/or  carcinomas. 
All  males  ir  all  dose  groups  (including 
concurrent  :ontrols)  displayed  a  higher 
incidence  o  '  carcinomas  than  observed 
in  historica  controls.  Although  there 
was  no  incr  3ase  in  the  incidence  of 
testicular  ti  mors  in  the  male  mice,  there 
was  a  dose-  elated  increase  in  the 
incidence  a  "interstitial  cell  hyperplasia 
at  the  800- 1  ind  1,400-ppm  dose  levels. 

In  female  mice,  iprodione  was 
associated  uith  significant  dose-related 
increasing  I  rends  in  liver  adenomas, 
carcinomas  and  combined  adenomas 
and/or  care  nomas;  there  were 
significant  differences  in  pair-wise 
comparisor  s  with  the  high-dose  level 
with  contrc  Is  for  liver  adenomas  and 
combined  a  denomas  and/or  carcinomas. 
The  increas  ed  incidences  of 
hepatocellular  tumors  at  the  1,400-ppm 
level  generi  illy  exceeded  the  available 
historical  c  )ntrol  data  for  these  tumor 
types  in  mi  :e  of  this  strain. 
Additional  y,  iprodione  was  associated 
with  a  sign  ficant  increasing  trend  in 
ovarian  lull  tnomas,  and  there  was  a 
significant  difference  in  the  pair-wise 
comparisor  of  the  1,400-ppm  dose 
group  with  the  control  group  and 
historical  cantrols.  EPA  considers  the 
dose  levels  used  in  this  study  to  be 
adequate  fc  r  testing  the  carcinogenicity 
of  iprodion  e  in  mice. 

Iprodion ;  was  administered  in  the 
diet  to  60  £  prague-Dawley  rats/sex/ 
group  for  2  years  at  dose  levels  of  0, 150, 
300,  or  1,61 10  ppm.  There  was  a  52-week 
interim  sac  rifice  of  10  additional  rats/ 
sex/group.  At  the  interim  sacrifice, 
males  at  th ;  high-dose  level  displayed 
an  increase  in  the  incidence  of  lesions 
in  the  adre  lals,  and  there  was  an 
increase  in  the  incidence  of 
centrilobu!  ar  hepatocyte  enlargement  in 
males  at  the  300  and  600  dose  levels; 
females  dii  played  an  increased 
incidence  of  centrilobular  hepatocyte 
enlargemei  it  at  the  highest  dose  tested. 
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In  male  rats  fed  iprodione  for  2  years, 
there  was  a  significant  dose-related 
increasing  trend  and  a  significant 
difference  in  the  pair-wise  comparison 
of  the  1 ,600-ppm  dose  group  with  the 
controls  for  testicular  interstitial  cell 
benign  tumors.  The  incidence  of  both 
unilateral  and  bilateral  benign 
interstitial  cell  tumors  was  increased  at 
this  dose  level  compared  to  historical 
control  data.  In  addition  to  the 
neoplastic  lesions,  interstitial  cell 
hyperplasia  in  the  testes,  reduced 
spermatozoa  in  the  epididymis,  and 
absent/empty  secretory  colloid  cells  or 
reduced  secretion  in  the  seminal 
vesicles  were  observed  at  the  300-  and 
1,600-ppm  dose  levels.  Atrophy  of  the 
seminiferous  tubules  in  the  testes,  with 
atrophy  of  the  prostate  and  absence  of 
spermatozoa  in  the  epididymis,  were 
obser\'ed  at  1,600  ppm.  Centrilobular 
hepatocyte  enlargement  was  increased 
in  males  at  the  high-dose  level.  Adrenal 
lesions  were  observed  in  both  sexes  at 
the  300-  and  1,600-  ppm  dose  levels, 
although  males  displayed  more  lesions 
than  females. 

In  females  rats  fed  iprodione  at  the 
high-dose  level  for  2  years,  there  were 
no  significant  compound-related  tumors 
observed,  although  there  was  an' 
increased  incidence  of  tubular 
hyperplasia  in  the  ovaries  and  increased 
sciatic  nerve  fiber  degeneration 
compared  to  the  controls.  The  dose 
levels  chosen  for  this  study  were 
considered  appropriate  for  assessing  the 
carcinogenicity  oi  iprodione  in  rats. 

Iprodione  is  structurally  related  to 
vinclozolin  and  procymidone. 
Frocvmidone  has  been  associated  with 
the  appearance  of  tumors  in  both  sexes 
in  the  reproductive  organs  and  the  liver, 
but  did  not  have  mutagenic  activity  in 
several  tests.  Vinclozolin,  which  is 
currently  being  tested  for  its 
carcinogenic  potential,  has  been 
associated  with  adverse  effects  on  the 
reproductive  organs  and  liver.  With  the 
exception  of  the  mouse  lymphoma 
(forward  mutation)  assay,  vinclozalin 
was  negative  for  mutagenicity.  In 
mutagenicity  studies,  iprodione  was  not 
mutagenic  in  the  Ames  assay,  the  CHO/ 
HGPRT  mammalian  cell  forwarded 
mutation  assay,  the  in  vitro 
chromosome  aberration  assay  in  CHO 
cells,  the  in  vitro  sister  chromatid 
exchange  assay  in  CHO  cells  and  the 
dominant-lethal  test  in  mice.  However, 
iprodione  was  positive  in  the  Bacillus 
subtilis  assay  for  DNA  damage  without 
metabolic  activation. 

Imazalil 

After  a  full  evaluation  of  the  data  and 
supporting  information  regarding 
animal  carcinogenicity,  EPA  concludes 


that  exposure  to  imazalil  is  associated 
with  an  increased  incidence  of 
adenomas  and  combined  adenomas/ 
adenocarcinomas  of  the  livers  of  male 
Swiss  mice  and  with  a  significant  dose- 
related  increasing  trend  in 
hepatocellular  adenomas  and  combined 
adenomas  and/ or  carcinomas. 

Imazalil  base  was  administered  in  the 
diet  to  groups  of  50  male  and  50  female 
Swiss  mice  and  treated  for  100  to  101 
weeks  at  levels  of  0,  50,  200,  or  600 
ppm.  Male  mice  had  a  significant  dose- 
relatdd  increasing  trends  in 
hepatocellular  adenomas  and/or 
carcinomas.  There  was  a  significant 
difference  in  the  pair-wise  comparison 
of  the  200-ppm  dose  group  with  the 
controls  for  hepatocellular  adenomas. 
There  were  also  significant  differences 
in  the  pair-wise  comparisons  of  the  600- 
ppm  dose  group  with  the  controls  for 
hepatocellular  adenomas  and  combined 
adenomas  and/or  carcinomas.  EP.^  has 
concluded  that  the  malignant  carcinoma 
response  at  the  600-ppm  dose  level  was 
biologically  relevant  and  related  to 
imazalil  exposure  despite  the  lack  of 
pair-wise  statistical  significance 
compared  to  controls.  There  was  over  a 
doubling  of  the  concurrent  control 
incidence  and  a  positive  trend  for 
carcinomas.  The  male  carcinoma 
incidence  was  also  outside  the  historical 
control  data  provided  by  the  submitting 
company.  It  was  noted  that  about  50% 
of  the  significantly  positive  combined 
incidence  was  contributed  by 
carcinomas.  Also,  there  appears  to  be  a 
progression  towards  malignancy  across 
the  dose  groups. 

Female  mice  had  significant  dose- 
related  increasing  trends  in 
hepatocellular  adenomas  and  combined 
adenomas  and/or  carcinomas.  There 
were  no  significant  differences  in  the 
pair-wise  comparisons  of  the  dosed 
groups  with  the  controls. 

Nonneoplastic  changes  in  the  liver 
were  also  observed  in  male  mice  at  all 
dose  levels.  At  the  200-ppm  level,  males 
had  a  significant  increase  in  the 
incidence  of  focal  cellular  changes,  large 
vacuoles,  and  swollen  sinusoidal  cells 
in  the  liver.  At  the  highest  dose  tested, 
males  also  had  a  significantly  increased 
incidence  of  pigmentation  in  the 
sinusoidal  cells  of  the  liver  and  focal 
cellular  changes  in  the  pancreas, 
increased  absolute  and  relative  liver 
weight,  and  decreased  body  weight  and 
body  weight  gain.  Female  mice  did  not 
exhibit  any  cellular  changes  in  the  liver, 
although  there  was  some  effect  on  body 
weight  at  the  600-ppm  dose  and  slight 
increases  in  liver  weights  at  the  highest 
dose  tested  as  well. 

There  is  extensive  structure-activity 
relationship  (SAR)  support  for  the 


tumor  response  assoc;iatod  with 
imazalil.  Closely  related  compounds 
with  the  chlorinated  benzene  moiety, 
e.g..  etaconazole,  cyproconazole, 
tebuconazole,  induced  hepatocellular 
adenomas,  and  malignant  carcinomas  in 
both  sexes  of  several  strains  of  mice. 
The  mutagenicity  data  for  imazalil  did 
not  indicate  genotoxic  activity; 
however,  a  data  gap  was  identified  and 
additional  testing  is  required. 

B.  Proposed  Food  Additive  Revocations 

Acephate.  EPA  is  proposing  to  revoke 
the  food  additive  regulation  of  0.02  ppm 
for  the  combined  residues  of  acephate 
(0,S-dimethyl 

acetylphosphoramidothioate)  and  its 
cholinesterase-inhibiting  metabolite, 
methamidophos.  set  to  cover  use  of  the 
pesticide  in  food-handling 
establishments.  This  food  additive 
regulation  is  codified  at  40  CFR185.100, 
EPA  is  proposing  to  revoke  this  food 
additive  regulation  because  the  Agency 
has  determined  that  acephate  induces 
cancer  in  animals.  Thus,  the  regulation 
violates  the  Delanev  clause  in  section 
409  of  the  FFDCA. ' 

Triadimefon.  EPA  is  proposing  to 
revoke  the  food  additive  regulations  for 
triadimefon  (l-(4-chlorophenoxv)-3.3- 
dimethyl-l-(lH-1.2,4-triazol-l-yl)-2- 
butanone)  and  its  metabolite  beta-(-i- 
chlorophenoxy)-o7p/jo-(l,l- 
dimethylethyr)-lH-l,2,4triazole-l- 
ethanol  set  to  cover  residues  in  or  on 
milled  fractions  of  barley  (e.xcept  fiour) 
and  milled  fractions  of  wheat  (except 
flour).  The  food  additive  regulations, 
which  are  codified  at  40  CFR  185.800. 
are  set  at  4  ppm.  EPA  is  proposing  to 
revoke  these  food  additive  regulations 
because  the  Agency  has  determined  that 
triadimefon  induces  cancer  in  animals. 
Thus,  the  regulations  violate  the 
Delaney  clause  in  section  409  of  the 
FI-DCA. 

Iprodione.  EPA  is  proposing  to  revoke 
tlu;  food  additive  regulations  for 
iprodione  !3-(3,5-dichlorophenyl)-.V-(l- 
niethylethyl)-2,4-dioxo-l- 
imidazolidinecarboxamidel.  its  isomer 
[3-(l-methyl-ethyl)-iV-(3.5- 
dichlorophenyl)-2,4-dioxo-l- 
imidazolidinecarbo.xamide],  and  its 
metabolite  (3-(3.5-dichlorophenyl)-2,4- 
dioxo-1-imidazolidinecarbo.xamidel  set 
to  cover  residues  in  dried  ginseng  at  4 
ppm  and  raisins  at  300  ppm.  The  food 
additive  regulations  for  iprodione  are 
codified  at  40  CFR  185.3750.  EPA  is 
proposing  to  revoke  these  food  additive 
regulations  because  the  Agency  has 
determined  that  iprodione  induces 
cancer  in  animals.  Thus,  the  regulation 
violates  the  Delanov  clause  in  section 
409  of  the  FFDCA.' 


Imazalil.  EPA  is  proposing  to  revoke 
the  food  additive  regulation  for  imazalil 
set  to  cover  residues  of  the  fungicide 
imazalil  l-l2-(2,4-dichlorophenyl)-2-(2- 
propenyloxy)ethyll-l //-imidazole  and 
its  metabolite  l-(2.4-dichlorophenyl)-2- 
(l//-imidazole-l-yl)-l-ethanol  in  citrus 
oil  at  a  level  of  25  ppm.  This  food 
additive  regulation  is  codified  at  40  CFR 
185.3650.  EPA  is  proposing  to  revoke 
this  food  additive  regulation  because  the 
Agency  has  determined  that  imazalil 
induces  cancer  in  animals,  and  thus 
violates  the  Delanev  clause  in  section 
409  of  the  FFDCA. ' 

III.  Cxinsideration  of  Comments 

.\ny  interested  person  may  submit 
comments  on  this  proposed  action  on  or 
before  April  18,  1995  at  the  address 
given  in  the  section  above  entitled 
"ADDRESSES."  Before  issuing  final 
actions,  EP.\  will  consider  all  relevant 
comments.  Comments  should  be  limited 
only  to  the  pesticides  and  food  additive 
regulations  subject  to  this  proposed 
notice.  After  consideration  of 
comments.  EPA  will  issue  a  final  order 
determining  whether  revocation  of  the 
regulations  is  appropriate  and  making  a 
final  finding  on  whether  these 
pesticides  induce  cancer  within  the 
meaning  of  the  Delanev  clause.  Such 
order  will  be  subject  tu  objections 
pursuant  to  section  409(f)  (21  U.S.C. 
348(f)).  Failure  to  file  an  objection 
within  the  appointed  period  will 
constitute  waiver  of  the  right  to  raist- 
issues  resolved  in  the  order  in  future 
proceedings. 

IV'.  Executive  Order  12866 

Since  this  proposed  action  is  being 
taken  under  the  Delanev  clause,  which 
requires  the  Agency  to  act  without 
considering  the  costs  or  benefits  of  the 
action,  the  Agency  has  not  completed  an 
evaluation  of  the  economic  impacts  of 
this  particular  action.  Nevertheless, 
pursuant  to  an  agreement  between  EP.^ 
and  OMB,  this  action  was  submitted  to 
OMB  for  an  informal  10-day  review.  As 
required  by  the  E.xecutive  Order,  any 
comments  or  changes  made  in  response 
to  O.MB  suggestions  or 
recommendations  have  been 
documented  in  the  public  record.  In 
addition,  the  Agency  welcomes  anv 
comments  and  information  regarding 
the  impacts  of  this  proposed  action. 
These  could  contribute  to  an  analysis  of 
the  impacts  of  similar  future  actions. 

V.  Regulatory  Flexibility  Act 

The  Regulatory-  Flexibilitv  Act  of  1980 
(Pub.  L.  96-354:  94  Stat.  1164,  5  U.S.C. 
601  et  seq.)  requires  EP.\  to  analyze 
regulatory  options  to  assess  the  * 

economic  impart  on  small  businesses. 


small  governments,  and  small 
organizations.  As  explained  above,  the 
Agency  is  compelled  to  take  this  action 
without  regard  to  the  economic  impacts. 
.'Kgain,  EPA  welcomes  any  information 
on  impacts  to  small  businesses, 
governments,  and  organizations. 

VI.  Paperwork  Reduction  Act 

This  order  does  not  contain  any 
information  collection  requirements 
subjet;t  to  review  by  Office  of 
Management  and  Budget  under  the 
Papenvork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq. 

List  of  Subjects  in  40  CFR  Part  185 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Food 
additives.  Pesticides  and  pests. 
Recording  and  recordkeeping 
requirements. 

Dated:  January  10.  1995. 

Lynn  R.  Goldman. 

Assistant  Administrator  for  Prevvntit-n. 
Pfsticidcs  and  Toxic  Sut)Stanres. 

Therefore,  it  is  proposed  that  40  CIK 
part  185  be  amended  as  follows: 

PART  185— [AMENDED] 

1.  The  authority  citation  for  part  1H."> 
c:oritinues  to  read  as  follows: 

Authority:  21  ISC.  ur.a  a.nd  UH 

§185.100    [Remove^ 

::   By  rtinoving  §183.100. 

§185.800    [Removed] 

3  By  removing  §  185. HOO. 

§185.3650    [Removed] 

4.  By  removing  §  185.3f»50. 

§185.3750    [Removed] 

5.  By  removing  §  185.3750 

|FR  no(    95-10G2  Filed  1-17-9S:  H:4i ;.  :•! 
BILLING  CODE  6560-$fr-f 


40  CFR  Part  180 

[OPP-300375;  FRL-4926-6] 
RIN  2070-AC18 

Oryzalin;  Revocation  of  Tolerances 

AGENCY:  Environmental  Prntoctiou 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  revoke 
tolerances  for  residues  of  the  herbicide 
oryzalin  in  or  on  various  raw 
agricultural  commodities.  EPA  is  taking 
this  action  because  registered  uses  of 
oryzalin  for  cottonseed,  barley  grain. 
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INFORMATION  CONTACT:  By 
L.  Chun,  Registration 
(7505W),  Office  of 
,ranis.  Environmental 
jencv,  401  M  St.  SW., 
DC  20460.  Office  location 
e  number:  6th  Floor, 
ing,  2800  Crystal  Drive, 
703-308-83 is. 
information:  This 
oposes  to  revoke  tolerances 

304  established  under 
of  the  Federal  Food,  Drug, 
Act  (FFDCA),  21  U.S.C. 
ues  of  the  herbicide 
-dinitro-iV-'.N^- 

ilamide)  in  or  on  the 
agricultural  commodities: 
barley  grain,  wheat  grain, 

potatoes,  and  soybeans. 
10,  1989,  product 
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180.304  for  residues  of  oryzalin.  These 
tolerances  were  obtained  in  conjunction 
with  the  FIFRA  registrations. 

Because  the  product  registrations 
have  been  canceled  for  more  than  5 
years,  existing  stocks  of  those  products 
should  be  depleted,  and  sufficient  time 
has  elapsed  for  the  residues  to  dissipate. 
Residues  should  not  appear  in  any 
domestically  produced  commodities; 
therefore,  the  Agency  is  not 
recommending  action  levels  in  place  of 
the  tolerances. 

EPA  has  no  current  information  to 
suggest  that  oryzalin  is  used  on  food 
commodities  imported  to  the  U.S; 
therefore,  EPA  requests  thai  interested 
persons  submit  information  pertaining 
to  whether  these  products  are  used  in 
foreign  countries  and  may  be  present  in 
commodities  grown  in  those  countries 
and  imported  to  the  U.S. 

Within  30  days  after  publication  of 
this  document  in  the  Federal  Register, 
any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act.  as  amended,  which  contains 
oryzalin  may  request  that  this 
rulemaking  proposal  to  revoke  the 
tolerances  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number.  [OPP-3003751.  All 
written  comments  filed  in  response  to 
this  notice  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above  from  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  Oct.  4,  1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f). 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  §  100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  and  the  environment,  public  health 
or  safety,  of  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
incohsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 


another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Regulatory  Flexibility  Act 

The  proposed  regulatory  action  has 
been  reviewed  under  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L.  96-354 
94  Stat.  1164;  5  U.S.C.  601  et  seq.).  and 
it  has  been  determined  that  it  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small 
businesses,  small  governments,  or  small 
organizations. 

This  regulatory  action  is  intended  to 
prevent  the  sale  of  food  commodities 
containing  pesticide  residues  where  the 
subject  pesticide  has  been  used  in  an 
unregistered  or  illegal  manner. 

Since  all  registrations  for  use  of 
or\  zalin  on  food  crops  have  been 
canceled  for  more  than  5  years,  EPA 
expects  that  no  economic  impact  woulci 
occur  at  any  level  of  business 
enterprises  if  these  tolerances  are 
revoked. 

Accordingly,  I  certify  that  this 
proposed  regulatory  action  does  not 
require  a  separate  regulatory  flexibility 
analysis  under  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  January  9,  1995. 

Stephen  L.  Juhnson. 

Acting  Director,  Office  of  Pesticide  Programs 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 


PARTI  80— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  In  §  180.304.  by  amending 
paragraph  (a)  by  revising  the  table 
therein,  to  read  as  follows: 

§  180.304    Oryzalin;  tolerances  for 
residues. 

(a)  *  •  * 


Commodity 


Parts  per 
million 


Almonds,  hulls  0.05 

Avocados  0.05 

Citrus  fruits 0.05 

Figs  ..'. 0.05 

Kiwifruits 0.05 

Nuts 0.05 

Olives  0.05 

Pistactiios 0.05 

Pome  fruits 0.05 

Pomegranates 0.05 

Small  fruits  0.05 

Stone  fruits 0.05 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  95-1,  RM-8S27] 

Radio  Broadcasting  Services; 
Hamilton,  Montana 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by 
Benedict  Communicatins.  Inc. 
proposing  the  allotment  of  Channel 
251C3  to  Hamilton.  Montana,  as  that 
community's  second  FM  broadcast 
service.  The  coordinates  for  Channel 
251C3  are  46-14-36  and  114-09-30. 
Canadian  concurrence  will  be  requested 
for  this  allotment. 

DATES:  Comments  must  be  filed  on  or 
before  March  6,  1995,  and  reply 
comments  on  or  before  March  21.  1995. 
ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  James  R. 
Baves,  Jerry  V.  Haines,  Wiley,  Rein  & 
Fielding.  1776  K  Street.  NW, 
Washington.  D.  C.  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
95-1.  adopted  January  4, 1995.  and 
released  January  12.  1995.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street.  NW.  Washington. 
D.C.  The  complete  text  of  this  decision 


may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services. 
Inc..  2100  M  Street.  NW.  Suite  140. 
Washington.  D.C.  20037,  (202)  857- 
3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  e.Y  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos. 

Chief,  Allocations  Branch,  Policy  and  Rulvs 
Divifion,  Mass  Media  Bureau. 
jFR  Doc.  95-1156  Filed  1-17-95;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  95-2;  RM-8502] 

Radio  Broadcasting  Services; 
Charlotte  Amalie,  Virgin  Islands 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Virgin 
Islands  Youth  Development  Radio.  Inc., 
proposing  the  allotment  of  Channel 
275A  at  Charlotte  Amalie,  V'irgin 
Islands,  and  its  reservation  for 
noncommercial  educational  use. 
Channel  275A  can  be  allotted  to 
Charlotte  Amalie  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  the 
imposition  of  a  site  restriction  of  10.6 
kilometers  (6.6  miles)  northwest.  The 
coordinates  for  Channel  2 75 A  at 
Charlotte  Amalie  are  North  Latitude  18- 
21-20  and  West  Longitude  64-01-45. 
DATES:  Comments  must  be  filed  on  or 
before  March  6,  1995,  and  reply 
comments  on  or  before  March  21.  1995. 
ADDRESSES:  Federal  Commimications 
Commission.  Washington.  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Leo  Morone.  President, 


Virgin  Islands  Youth  Development 
Radio.  Inc..  P.O.  Box  2477.  St.  Thomas. 
Virgin  Islands  00803  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald.  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
95-2.  adopted  January  4.  1995.  and 
released  January  12,  1995.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW,  Washington,  D.C.  The 
complete  text  of  this  decision  nuy  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  Inc..  (202)  857- 
3800.  2100  M  Street,  NW.  Suite  140. 
Washington.  DC.  20037. 

Provisions  of  the  Regulatory- 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  .Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  e.Y  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Comniivyon. 
(ohn  A.  Karousos, 

Chief.  Allocations  Bmnrh,  Policy  and  Hairs 
Division,  Mass  Media  Bureau. 
jFRDoc.  95-1157  Filed  1-17-95:  H :45dir:| 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  90-day  Finding 
on  the  Petition  To  List  the  Sturgeon 
Chub  and  Sicklefin  Chub  as 
Endangered 

AGENCY:  Fish  and  Wildlife Ser\ice. 

Interior. 

ACTION:  Notice  of  90-day  petition 

finding. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  90-day 
finding  for  a  petition  to  list  the  sturgeon 
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vbopsis  gelida]  and 
hub  [Macrbybopsis  meeki)  as 

under  the  Endangered 
ct  of  1973.  as  amended.  The 

s  that  with  the  petition  and 
1  available  information  there  is 
1  information  provided  to 
hat  listing  the  two  species  as 

mav  be  warranted, 
le  finding  announced  in  this 
was  made  on  December  29, 
je  considered  in  the  12-month 
r  this  petition,  information 
ents  should  be  submitted  to 
e  by  April  18, 1995. 
ADDRES-Sis:  Data,  information, 
comnu  r.  s.  or  questions  concerning  this 
petition  :  hould  be  submitted  to  the 
Field  Su  ier%'isor.  U.S.  Fish  and  Wildlife 
.Service,  500  East  Capitol  Avenue, 
Bismarcl .  North  Dakota  58501.  The 
petition  inding,  supporting  data,  and 
common  s  are  available  for  public 
inspeclii  n,  but  appointment,  during 
normal  hlisiness  hours,  at  the  above 
address. 

FOR  FURT  HER  INFORMATION  CONTACT: 
Mark  Dr'  er.  biologist,  at  the  above 
address  (  r  telephone  (701)  250-4491. 

S'JPPLEMI  ;ntary  information: 
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4(b)(3)(A)  of  the  Endangered 
icX  (Act)  of  1973,  as  amended 
1531  et  seq.].  requires  that  the 
I  lake  a  finding  on  whether  a 
o  list,  delist,  or  reclassify  a 
{ resents  substantial  scientific  or 
ial  information  to  demonstrate 
)etitioned  action  may  be 

This  finding  is  to  be  based 
'ormation  available  to  the 
t  the  time  the  finding  is  made, 
aximum  extent  practicable,  this 
i  to  be  made  within  90  days  of 
he  petition  was  received,  and 
egarding  the  finding  is  to  be 

promptly  in  the  Federal 
If  the  finding  is  that 
al  information  was  presented, 
ce  also  is  required  to  promptly 
a  review  of  the  status  of  the 
volved  if  one  has  not  already 
iated  under  the  Service's 
candidate  assessment  process, 
ice  initiated  a  status  review 
s  urgeon  chub  (Macrbybopsis 
d  sicklefin  chub 
wpsis  wpeki]  when  it 
ed  the  two  species  as  category 
ate  species  in  the  1991  Animal 
Review  (56  FR  58804).  This 
nleets  the  requirement  that  a 
published  for  a  90-day  finding 
lier  for  the  petition  discussed 


gust  8, 1994,  the  Service 
a  petition  dated  August  4. 


1994.  that  was  submitted  by  the 
Environmental  Defense  Fund  and  was 
jointlv  signed  by  American  Rivers.  Mni 
Sose  intertribal  Water  Rights  Coalition. 
National  .Audubon  Society,  and 
Nebraska  Audubon  Council  to  list  the 
sturgeon  chub  arid  sicklefin  chub  as 
endangered  pursuant  to  the  Act.  The 
petitioners  assert  that  the  sturgeon  chub 
and  sicklefin  chub  populations  should 
be  listed  as  endangered  species  because 
of  the  species'  inability  to  adapt  to 
human-induced  alterations  of  the 
Missouri  River.  They  indicate  that 
sturgeon  chub  and  sicklefin  chub  are 
physically  adapted  through  evolution  to 
live  in  a  turbid,  swift  flowing  river. 
Alterations  described  by  the  petitioner 
include  impoundments,  channelization, 
and  removal  of  snags.  The  petitioners 
indicate  that  those  alterations  have 
detrimentally  impacted  the  fishes" 
spawning  and  feeding  habitat  by 
changing  the  natural  hydrograph  and 
water  temperatures,  short-stopping 
movement  of  sediment  which  reduced 
turbidity,  and  reducing  the  amount  of 
organic  matter  in  the  Missouri  River 
(Hesse  1994). 

The  sturgeon  chub  and  sicklefin  chub 
are  both  endemic  to  the  mainstem  and 
large  tributaries  of  the  Missouri  River 
and  Mississippi  River.  The  sicklefin 
chub  has  historically  been  located  in  13 
Stales— Arkansas,  Illinois,  Iowa.  Kansas, 
Kentucky,  Louisiana,  Mississippi, 
Missouri,  Montana.  Nebraska,  North 
Dakota.  South  Dakota,  and  Tennessee 
Current  populations  have  only  been 
recorded  in  the  States  of  Missouri, 
Nebraska,  Montana,  and  North  Dakota 
(USFWS  1993b).  The  sturgeon  chub  has 
historically  been  located  in  the  above  13 
States  plus  Wyoming.  Current 
populations  have  only  been  recorded  in 
.States  of  Missouri.  Montana.  Nebraska, 
North  Dakota,  and  Wyoming  (I'SFWS 
1993a). 

Listing  Factors 

The  following  is  a  summary  and 
discussion  of  the  five  listing  criteria  as 
set  forth  in  section  4(a)(1)  of  the  Act  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  and  their 
applicability  to  the  current  status  of  the 
sturgeon  chub  and  sicklefin  chub. 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  the  species  habitat  or 
range.  Water  development  projects  have 
impacted  sturgeon  chub  and  sicklefin 
chub  populations  as  described  by  the 
petitioners.  Reservoirs  flooded  river 
habitat,  altered  temperature  and  flow 
regimes,  and  reduced  sediment 
transport  and  turbidity.  Dams 
fragmented  populations  and  restricted 


movement.  Channelization  straighteniMl 
and  narrowed  river  habitat,  reduced 
habitat  diversity,  and  reduced  ovorbanK 
flooding.  Pollution  and  water  depletion 
from  industry  and  agriculture  may  have 
altered  water  quality.  Sand  and  gravel 
extraction  operations  have  removed 
habitat  and  restricted  fish  movement  in 
some  areas. 

Future  water  depletions  are  likely  to 
result  from  energy  developments  in  tho 
Upper  Missouri  River  Basin.  Other 
water  demands  may  result  from 
interbasin  diversions  and  increased 
municipal,  industrial,  and  irrigation 
usage.  Dredging  for  channel 
maintenance  and  sand/gravel  extraction 
will  continue  in  new  areas. 

B.  Cherutihzation  for  commercial, 
sporting,  scientific,  or  educational 
purposes.  None  known.  However, 
removal  of  individuals  from  the  wild 
could  have  and  may  continue  to  be 
occurring  from  harvest  of  bait  fish. 

C.  Disease  or  predation.  No  diseases 
are  currently  known  to  threaten  the 
species.  Predation  has  likely  increased 
over  historic  levels  due  to  stockings  of 
piscivorous  fish  into  the  reservoirs  and 
remaining  riverine  sections.  Future 
introductions  of  nonnative  fish  and 
other  organisms  may  threaten  sturgeon 
chub  and  sicklefin  chub  through 
predation. 

D.  Inadequacy  ofe.xisting  regulator}, 
mechanisms.  Federal  Category  1 
candidate  species  status  provides  no 
legal  protection  for  the  species. 
Sturgeon  chub  are  classified  as  either 
threatened  or  endangered  by  Kansas  and 
South  Dakota  and  as  a  species  of  special 
concern  by  Kentucky,  Missouri, 
Montana,  Nebraska,  North  Dakota. 
Wyoming,  and  Tennessee.  There  is  no 
classification  on  sturgeon  chub  by 
Arkansas.  Iowa,  Illinois,  Louisiana,  and 
Mississippi.  vSicklefin  chub  are 
classified  as  either  threatened  or 
endangered  by  Kansas  and  South  Dakota 
and  as  a  species  concern  by  Kentucky. 
Missouri,  Montana.  Nebraska,  North 
Dakota,  and  Tennessee.  There  is  no 
classification  on  sicklefin  chub  by 
Arkansas.  Iowa,  Illinois,  Louisiana,  and 
Mississippi. 

E.  Other  natural  or  manmade 
mechanisms.  Severe  drought  in  the 
earlv  1990's  may  have  eliminated 
sturgeon  chub  from  some  Missouri  River 
tributaries  and  may  reoccur  and  impact 
additional  tributary  populations. 
.Sturgeon  chub  populations  in  the 
mainstem  Missouri  River  may  be  too 
small  and  too  widespread  to  naturally 
recolonize  these  tributaries  even  though 
suitable  habitat  may  still  exist  in  them. 
Tributaries  that  now  flow  into  reserv  oirs 
may  never  naturally  recolonize.  Similar 
impacts  may  have  occurred  to  sicklefin 


chub  populations,  but  it  has  been 
reported  (USFWS  1993a,  1993b). 

Pressures  on  both  species  likely 
resulted  from  the  competition  created 
by  stocking  large  numbers  of  numerous 
species  of  nonnative  fish  into  reservoirs 
that  were  created  and  the  remaining 
riverine  sections  of  historical  habitat. 
This  perceived  competition  is  likely  still 
occurring  and  will  continue  in  the 
future. 

Finding 

The  Service  has  reviewed  the  petition, 
as  well  as  other  available  information, 
published  and  unpublished  studies  and 
reports,  and  agency  files.  On  the  basis 
of  the  best  scientific  and  commercial 
information  available,  the  Service  finds 
that  there  is  sufficient  information  to 
indicate  that  the  petitioned  action  may 
be  warranted.  The  Service  believes  that 
the  reduced  distribution  of  the  two 
chubs  is  due  mainly  to  the  destruction 
and  modification  of  habitat  and 
predation  and  competition  from 


nonnative  fish  as  described  above  under 
the  listing  factors. 

The  Ser\ice's  90-day  finding  contains 
more  detailed  information  regarding  the 
above  decisions.  A  copy  may  be 
obtained  from  the  Service's  Bismarck 
Office  (see  ADDRESSES  above). 
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.Author:  This  doLunient  was  prepared  by 
Mark  Dryer  (see  ADDRESSES  se(  tion). 

Authorit>-:  The  authority  for  this  action  is 
the  Endangered  Species  .Act  of  1973  (10 
U.S.C.  1531-1  ."544  p/spq). 

Dated:  December  29.  1994 
.Mollie  H.  Beattie, 

Dircrtnr.  US.  Fish  and  W'ildUfe  St'nicf 
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SUMMARY:  The  Acting  Executive  Vice 
President  Commodity  Credit 
Corporatii  in  (CCC)  is  announcing  that 
the  Colvil  e  Indian  Reservation  of 
Washingti  in  is  an  acute  distress  area  and 
that  CCC-  )wned  feed  grain  will  be 
donated  ti  i  needy  livestock  owners  on 
the  reser\'  Jtion. 

FOR  FURTKER  INFORMATION  CONTACT:  John 
Newcomer.  Consolidated  Farm  Service 
Agencv.  P.O.  Box  2415.  Washington.  DC 
20013-24k5.  202-720-6157. 

information:  Pursuant 
ority  set  forth  in  section  407 
cultural  Act  of  1949.  as 
7  U.S.C.  1427).  and  Executive 
.  notice  is  being  given  that 

that: 
ronic  economic  distress  of 
members  of  the  Colville 
ted  Tribes  using  the  Colville 
ation  of  Washington  has 
rially  increased  and  become 
use  of  severe  drought  and 
temperatures  during  the 
ing  season  thereby  severely 
ivestock  feed  production  and 
creased  economic  distress, 
ation  is  utilized  by  mem.bers 
ille  Confederated  Tribes  for 
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on  the  above  determinations, 
le  Indian  Reservation  of 
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Washington  is  declared  an  acute  distress 
area  and  the  donation  of  feed  grain 
owned  by  the  CCC  is  authorized  to 
livestock  owners  who  are  determined  by 
the  Bureau  of  Indian  Affairs.  United 
States  Department  of  the  Interior,  to  be 
needy  members  of  the  Colville 
Confederated  Tribes  utilizing  such 
lands.  These  donations  by  the  CCC  may 
commence  upon  November  10.  1994. 
and  shall  be  made  available  through 
April  30.  1995.  or  such  other  date  as 
mav  be  stated  in  a  notice  issued  by  the 
Acting  Executive  Vice  President.  CCC. 

Signed  at  Washington.  DC.  on  January-  9. 

Bruce  R.  Weber, 

Acting  Executive  Vice  President.  Commodity 

Credit  Corporation. 

|FR  Doc.  95-1191  Filed  1-17-95;  8:45  ami" 

BILLING  CODE  3410-05-P 


DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A-428-601] 

Antifriction  Bearings  From  Germany; 
Notice  of  United  States  Court  of 
International  Trade  Decision 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Com.merce. 
SUMMARY:  On  October  21,  1994.  in 
Torrington  v.  United  States,  Slip  Op. 
94-168  [Torrington],  the  United  States 
Court  of  International  Trade  (CIT) 
affirmed  the  Department  of  Commerces 
(the  Department)  redetermination  on 
remand  of  the  final  results  of  the  first 
administrative  review  of  the 
antidumping  duty  order  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  from 
Cermany.  56  FR  31692  (July  11.  1991). 
The  CIT  had  previously  remanded  the 
final  results  to  the  Department  for  the 
reconsideration  of  a  number  of  issues. 
The  CIT  has  now  entered  final  judgment 
on  all  issues.  The  results  covered  the 
period  November  9,  1988.  through  April 
30.  1990. 

EFFECTIVE  DATE:  October  31.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  J. 
David  Dirstine  or  Richard  Rimlinger. 
Office  of  Antidumping  Compliance. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 


Constitution  Avenue  NW..  Washington 
DC  20230:  telephone  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  20,  1994,  the  CIT  in 
Torrington  Company  v.  United  States. 
Slip  Op.  93-168.  remanded  the  final 
results  of  the  first  administrative  review 
of  the  antidumping  duty  order  on 
antifriction  bearings  (other  than  tapered 
roller  bearings)  and  parts  thereof  from 
Germany  to  the  Department  to:  (1) 
Recalculate  the  amount  of  the  tax 
adjustment  that  was  made  to  the  United 
States  price;  (2)  treat  certain  of  SKF 
GmbH's  (SKF)  discounts  as  indirect 
expenses  unless  the  manner  in  which 
thev  were  reported  met  the  standard  for 
treatment  as  direct  expenses;  (3)  remove 
discounts  paid  on  out-of-scopo 
merchandise  from  SKF's  home  market 
discount  adjustment,  or,  if  not  possible, 
disallow  the  adjustment;  (4)  treat  FAG's 
currency  hedging  as  an  indirect  selling 
expense:  and  (5)  correct  certain 
ministerial  errors.  The  Department 
submitted  its  results  of  redetermination 
on  remand  to  the  court  on  January  6, 
1994.  On  March  4, 1994.  in  Torrington 
V.  United  States,  Slip  Op.  94-38.  the  CIT 
again  remanded  the  case  for  the 
Department  to  conform  its  treatment  of 
pre-sale  freight  with  the  decision  of  the 
United  States  Court  of  Appeals  for  the 
Federal  Circuit  (the  Federal  Circuit)  in 
Ad  Hoc  Committee  of  AZ-SM-TX-FL 
Producers  ofGrev  Portland  Cement  v 
United  States.  13  F.3d  398  (Fed.  Cir. 
1994).  On  Mav  24.  1994,  in  Torrington 
V.  United  Srafes.  Slip  Op.  94-84.  the  CIT 
further  instructed  the  Department  to 
correct  certain  ministerial  errors  present 
in  its  earlier  redetermination  on 
remand.  The  Department  submitted  its 
redetermination  issued  pursuant  to 
these  opinions  on  June  23.  1994.  On" 
October  21.  1994,  in  Torrington,  the  CIT 
affirmed  the  Department's  results  of 
remand  and  entered  final  judgment  on 
all  issues. 

In  its  decision  in  Timken  Co.  v. 
United  States.  893  F.2d  337  (Fed.  Cir 
1990)  [Timken],  the  Federal  Circuit  held 
that,  pursuant  to  19  U.S.C.  1516a(e).  the 
Department  must  publish  a  notice  of  a 
court  decision  which  is  not  "in 
harmony"  with  a  Department 
determination,  and  must  suspend 
liquidation  of  entries  pending  a 
"conclusive"  court  decision. 
Publication  of  this  notice  fulfills  this 


obligation.  The  CIT's  decisions  on 
August  20.  1993,  March  4.  1994.  and 
May  24,  1994  constitute  decisions  not  in 
harmony  with  the  D«;partmenfs  final 
results. 

Pursuant  to  the  decision  in  Timken, 
the  Department  will  continue  the 
suspension  of  liquidation  of  the  subject 
merchandise  pending  the  later  of  the 
expiration  of  the  period  for  appeal  or 
the  conclusion  of  emy  appeal.  Further, 
absent  an  appeal,  or.  if  appealed,  upon 
a  "conclusive"  court  decision  affirming 
the  CIT's  opinion,  the  Department  will 
amend  the  final  affirmative  results  of 
the  first  administrative  review  of  the 
antidumping  duty  order  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  from 
Germany  to  reflect  the  amended  margins 
of  the  Department's  redeterminations  on 
remand,  which  were  affirmed  by  the 
CIT.  "    , 

Dated:  January  9, 1995. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 

Administration. 

|FR  Doc:.  95-1214  Filed  1-17-95;  8:45  ami 

BILLING  CODE  UIO-OS-P 

[A-401-601] 

Brass  Sheet  and  Strip  From  Sweden; 
Final  Results  of  Antidumping 
Administrative  Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  final  results  of         " 

antidumping  duty  administrative 

review. 

SUMMARY:  On  March  23,  1994,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  1991-92  administrative 
review  of  brass  sheet  and  strip  from 
Sweden.  The  review  covers  exports  of 
this  merchandise  to  the  United  States  by 
one  manufacturer/exporter,  Outokumpu 
Copper  Rolled  Products  AB  (OAB), 
during  the  period  March  1,  1991 
through  February  29, 1992.  The  review 
indicates  the  existence  of  dumping 
margins  for  this  period. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  adjusted  OAB's  margin  for  these 
final  results. 

EFFECTIVE  DATE:  January  18,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Turoscy,  Chip  Hayes,  or  John 
Kugelman,  Office  of  Antidumping 
Compliance,  Import  Administration, 
International  Trade  Administration, 


U.S.  Department  of  Comnierr:e,  14th 
Stnjet  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-.'")2.'53. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  Man.h  23.  1994.  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  its  1991-92 
administrative  review  of  the 
antidumping  duty  order  on  brass  sheet 
and  strip  from  Sweden  (59  FR  13698). 
The  Department  has  now  completed  this 
administrative  review  in  ac;cordance 
with  section  751  of  the  Tariff  Act  of 
1930.  as  amended  (the  Act). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
sales  or  entries  of  brass  sheet  and  strip, 
other  than  leaded  and  tirmed  brass  sheet 
and  strip,  from  Sweden.  The  chemical 
composition  of  the  products  under 
review  is  currently  defined  in  the 
Copper  Development  Association 
(C.D.A.)  200  Series  or  the  Unified 
Numbering  System  (U.N.S.)  C20000 
series.  This  review  does  not  cover 
products  the  chemical  compositions  of 
which  are  defined  by  other  C.D.A.  or 
U.N.S.  series.  The  merchandise  is 
currently  classified  under  Harmonized 
Tariff  Schedule  (HTS)  item  numbers 
7409.21.00  and  7409.29.20.  The  HTS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  WTitten  description  remains 
dispositive. 

The  review  period  is  March  1. 1991 
through  February  29. 1992.  The  review- 
involves  one  manufacturer/exporter, 
OAB. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  At  the  request  of 
OAB,  we  held  a  hearing  on  May  9.  1994. 
We  rt;ceived  case  and  rebuttal  briefs 
from  OAB  and  from  the  petitioners, 
Hussey  Copper,  Ltd.,  The  Miller 
Company,  Olin  Corporation-Brass 
Group,  and  Revere  Copper  Products. 
Inc. 

Comments  are  addressed  in  the 
following  order: 

1.  Value  Added  Tax  (VAT)  Adjustment 
Methodology 

2.  Unpaid  U.S.  Sales 

3.  Model  Match  Methodology 

4.  Clerical  and/or  Programming  Errors 

VAT  Adjustment  Methodology 

Comment  1:  OAB  argues  tliat  the 
Department's  current  VAT  adjustment 
methodology,  in  which  the  Department, 
in  its  calculation  of  United  States  price 


(USP),  applies  the  home  market  ad 
valorem  VAT  rate  to  L'SP,  results  in  a 
"multiplier  effect"  which  ser\es  to 
artificially  inflate  the  rtispondent's 
antidumping  margin.  OAB  requests  that 
the  D(!partment  alter  its  methodologv  for 
the  final  results  of  review  in  accordance 
with  footnote  4  of  the  United  States 
Court  of  Appeals  for  the  Federal 
Circuit's  (Federal  Circuit)  d(K;ision  in 
Zenith  Electronics  Corp.  v.  United 
States.  988  F.2d  1573. 1577  (Fed.  Cir. 
1993)  [Zenith]  and  the  Court  of 
International  Trade's  (CIT)  decision  in 
Hyster  Co.  v.  United  States.  CIT  Slip  Op. 
94-34.  Court  No.  93-03-00133  (March 
1, 1994)  at  11  [Hyster],  and  eliminate  the 
"multiplier  effect"  by  applying  the 
actual  home  market  VAT  amount  rather 
than  the  ad  valorem  home  market  VAT 
rate  to  USP.  Citing  Zenith.  OAB  claims 
that  the  Federal  Circuit,  in  footnote  4  of 
this  decision,  clearly  indicated  that  the 
Department  is  free  to  eliminate  tiie 
multiplier  effect  by  applying  to  USP  the 
actual  home  market  VAT  amount. 
Furthermore,  OAB  points  out  that  such 
a  methodology  has  also  been  recognized 
in  Hyster,  in  which  the  CIT,  relying  on 
footnote  4  of  Zenith,  upheld  the 
Department's  earlier  application  of  the 
actual  home  market  VAT  amount  to 
USP.  OAB  also  contends  that  while  the 
CIT  in  Federal-Mogul  Corporation  and 
the  Torrington  Company  v.  United 
States.  813  F.  Supp.  856  (October  7. 
1993)  [Federal-Mogul],  elected  to 
disregard  the  position  of  the  Federal 
Circuit  in  footnote  4  of  Zenith,  the 
Federal-Mogul  decision  has  been 
appealed,  and,  absent  any  final 
statement  by  the  Federal  Circuit  on  this 
issue,  the  Federal-Mogul  view  of 
footnote  4  is  entitled  to  little,  if  any, 
weight  [Federal-Mogul  Corp.  v.  United 
States.  Court  No.  94-1097  (Federal 
Circuit),  and  Federal-Mogul  Corp.  v. 
United  States.  Court  No.  94-11 04 
(I'ederal  Circuit)). 

Ne.xt.  OAB  argues  that  b(K:ause  the 
Department's  current  VAT  methodology 
serves  to  artificially  inflate  the 
respondent's  antidumping  margin,  it 
violates  the  Department's  obligation 
under  section  722(d)(1)(c)  of  the  Act  to 
protect  against  the  creation  or  inflation 
of  dumping  margins  due  to  ta.xes 
assessed  on  home  market  saltis  but 
forgiven  on  export  sales,  and  the 
Department's  obligation  to  calculate  fair 
and  accurate  margins  [see  Kovo  Seiko. 
Ltd.  V.  United  States.  14  CIT  680.  746  F. 
Supp.  1108,  1110  (1990).  and 
Oscillating  Ceiling  Fans  from  the 
People's  Republic  of  China.  56  FR 
55271,  55275).  Finally,  OAB  contends 
that  because  the  Department's  VAT 
methodology  subjects  countries  with 
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such  as  Sweden,  to 
ely  and  artificially 
ing  margins  than  countries 
VATs,  the  methodology  is 

and, as  such, 
a  violation  of  the 
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VI  of  the  General 
on  Tariffs  and  Trade  (GATT) 
tidumping  duties  on  a  non- 
basis, 
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oters  state  that  the  plain 

this  section  requires  that  the 
axes  to  be  added  to  USP  is 
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the  exported 
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Furthermore,  the 
argue  that  OAB  has 

both  Zenith  and  Hyster. 
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statute  was  not  to  eliminate 
ier  effect.  Rather,  the 
effect  was  recognized  by  the 
to  be  the  direct  result  of 
i  ntent  that  the  USP  tax 
was  to  be  based  on  the 
;axes  forgiven  on  the 
njerchandise.  Petitioners  also 

not  only  did  the  GIT 
determine  that  footnote  4  of 
contrary  to  the  statute,  but 
Hyster,  did  not  uphold  a  tax 
based  on  footnote  4  of 
petitioners  state  that  the 
remanded  the  VAT  issue  to  the 
,  which  on  remand  applied 
methodology  used  in  the 
results  for  this 
ive  review  (see  the 
's  April  11. 1994,  Remand 
^vsfer  Co.  v.  United  States, 
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with  the  language  and  legislative  intent 
ofsection722(d)(l)(c)ofthe  Act.  Asa 
result,  the  Department  should  not  alter 
its  VAT  adjustment  methodology  for  the 
final  results  of  review,  but  rather  should 
rely  on  its  current  methodology  in 
accordance  with  Federal-Mogul,  Avesta, 
and  the  body  of  the  Zenith  decision. 

Department's  Position:  We  agree  with 
the  petitioners.  In  addressing  the 
treatment  of  taxes  under  existing  U.S. 
law.  the  GIT  in  Federal-Mogul  rejected 
the  Department's  VAT  methodology  of 
adding  the  actual  home  market  VAT 
amount  to  USP  and  held  that  the 
adjustment  to  USP  for  imputed  tax 
should  be  calculated  by  applying  the 
foreign  market  tax  rate  to  USP  [see 
Federal-Mogul  at  12).  In  addition,  the 
GIT  explicitly  rejected  a  VAT- 
adjustment  methodology  based  on 
adding  the  actual  amount  of  the  home 
market  tax  to  USP  stating  that  such  an 
approach  "is  clearly  at  odds  with  the 
body  of  Zenith  and  the  language  of  the 
statute."  The  Department  has  conformed 
its  current  practice  to  the  GIT's  decision 
in  Federal-Mogul,  and  the  GIT  has 
upheld  this  approach  in  Torrington  Co. 
v.  United  States,  854  F.  Supp.  446 
(1994),  Independent  Radionic  Workers 
of  America  v.  United  States,  Slip  Op. 
94-144  (GIT  1994),  Zenith  Electronics 
Corp.  V.  United  States,  Slip  Op.  94-148 
(GIT  1994),  Samsung  Electronics  Co., 
Ltd.  V.  United  States,  Slip  Op.  94-146 
(GIT  1994),  and  Zenith  Electronics  Corp. 
V.  United  States,  Slip  Op.  94-146  (GIT 
1994). 

In  accordance  with  the  GIT's  decision 
in  Federal-Mogul,  we  have  multiplied 
the  foreign  market  tax  rate  by  the  price 
of  the  U.S.  merchandise  at  the  same 
point  in  the  chain  of  commerce  that  the 
foreign  market  tax  was  applied  to 
foreign  market  sales,  and  have  added 
the  product  to  USP.  In  order  to  prevent 
our  methodology  from  creating  dumping 
margins  where  no  margins  would  exist 
if  no  taxes  were  levied  upon  foreign 
market  sales,  we  have  also  deducted 
from  the  USP  and  FMV  those  portions 
of  the  respective  home  market  tax  and 
USP  tax  adjustments  attributable  to 
expenses  included  in  the  foreign  market 
and  U.S.  bases  of  tax  if  we  deduct  those 
expenses  later  to  calculate  FMV  and 
USP. 

This  margin  creation  effect  is  due  to 
the  fact  that  the  bases  for  calculating 
both  the  amount  of  tax  included  on  the 
price  of  the  foreign  market  merchandise 
and  the  amount  of  the  USP  tax 
adjustment  include  many  expenses 
which  are  later  deducted  when 
calculating  USP  and  FMV.  After  these 
deductions  are  made,  the  amount  of  tax 
included  in  FMV  and  the  USP  tax 
adjustment  still  reflects  the  amoimts  of 


these  expenses.  Thus  a  margin  may  be 
created  that  is  not  dependent  upon  a 
difference  between  adjusted  USP  and 
FMV,  but  is  the  result  of  differences 
betw  een  the  expenses  in  the  Uniced 
States  and  the  home  market  that  were 
deducted  through  expenses.  The 
Department's  policy  to  avoid  the  margin 
creation  effect  is  in  acccordance  with 
the  Federal  Circuit's  statement  that  the 
USP  tax  adjustment  should  not  create  an 
antidumping  margin  if  pre-tax  FMV 
does  not  exceed  USP.  [See  Zenith  at 
1,581.)  In  addition,  the  GIT  has 
specifically  held  that  an  adjustment 
should  be  made  to  mitigate  the  impact 
of  the  expenses  that  are  deducted  from 
FMV  and  USP  upon  the  USP  tax 
adjustment  and  the  amount  of  tax 
included  in  FMV.  [See  Daewoo 
Electronics  Co.,  Ltd.  v.  United  States, 
760  F.  Supp.  200.  208  (GIT  1991) 
[Daewoo].)  However,  the  mechanics  of 
our  adjustment  to  the  USP  tax 
adjustment  and  the  foreign  market  tax 
amount  as  described  above  is  not 
identical  to  those  suggested  in  Daewoo. 

In  sum,  we  believe  that  the 
application  of  the  home  market  VAT 
rate  to  USP  and  the  subsequent 
adjustment  of  expenses  addresses  the 
concerns  of  the  courts  regarding  the 
adjustment  of  USP  for  VAT  under 
section  772(d)(1)(G)  of  the  Act. 

Finally,  while  the  GATT  requires  that 
we  treat  all  member  countries  equally  in 
trade  matters,  there  is  no  requirement 
under  the  GATT  that  the  results  of  our 
actions  affect  each  country  equally. 
Since  the  adoption  of  this  VAT 
adjustment  methodology,  we  have 
applied  the  same  methodology  in  each 
case  regardless  of  the  country  or 
respondent  involved.  Therefore,  our 
methodology  is  not  discriminatory  but 
rather  is  applied  equally  to  all 
antidumping  duty  administrative  review 
proceedings  (see,  e.g..  Color  Television 
Receivers  from  the  People's  Republic  of 
Korea;  Final  Results  of  Antidumping 
Administrative  Review,  59  FR  13701 
(March  23.  1994)). 

Comment  2:  OAB  contends  that  the 
Department's  recent  change  in  its  VAT 
adjustment  methodology  is  premature 
and  in  violation  of  the  Administrative 
Procedure  Act  (APA)  (5  U.S.G.  551). 
OAB  argues  that  before  making  such  a 
fundamental  change  to  an  established 
practice,  the  Department  must  conduct 
a  rule-making  procedure  in  accordance 
with  the  APA  [see  Carlisle  Tire  and 
Rubber  Co.  v.  United  States,  634  F. 
Supp.  419  (GIT  1986)  [Carlisle),  and 
IPSCO,  Inc.  v.  United  States,  687  F. 
Supp.  614  (GIT  1988)  [IPSCO]).  OAB 
further  contends  that  because  the 
Department's  new  VAT  rule  is  clearly 
subject  to  the  requirements  of  5  U.S.C. 


533  (b)  and  (c).  and  because  it  does  not 
constitute  an  "interpretive  rule"  or 
"general  statement  of  policy."  both  of 
which  constitute  e.xceptions  to  the 
AI'A's  rule-making  procedures,  the 
Department  should  have  published  in 
the  Federal  Register  an  advance  notice 
of  its  proposed  VAT  methodology  and 
should  have  given  interested  parties  an 
opportunity  to  comment.  OAB  argues 
that  by  not  doing  so.  the  Departme'nt  has 
violated  5  U.S.G.  533  and  should     ' 
postpone  issuance  of  final  results  of  this 
administrative  review  pending 
completion  of  the  APA  rule-making 
procedures. 

Petitioners  state  that,  contrary  to 
OAB's  arguments,  the  Department's 
method  for  adjusting  for  V.^T 
constitutes  an  interpretive  policy 
designed  to  implement  and  interpret 
section  722(d)(1)(c)  of  the  Act. 
Petitioners  contend  that  Carlisle  and 
IPSCO  represent  two  cases  in  which  the 
Department,  for  administrative 
purposes,  created  rules  that  had  no  basis 
in  the  statute.  As  a  result,  rule-making 
procedures  were  in  order.  F'etitioners 
claim  that  the  Department's  VAT 
adjustment  methodology  was  developed 
specifically  to  implement  section 
722(d)(1)(c)  of  the  Act,  and,  as  a  result, 
is  an  interpretive  rule  which  serves  to 
clarify  or  explain  existing  law.  rather 
than  create  new  law,  rights,  or  duties 
[see  Timken  Co.  v.  United  States.  1 1  GIT 
786.  673  F.  Supp.  495,  514  (1987) 
[Timken),  citing  Cabia  v.  Egger,  690 
F.2d  234.  238  (D.G.  Gir.  1982)).  As  such, 
it  con.stitutes  an  exception  to  the  APA's 
rule-making  procedures.  Petitioners 
argue  that  the  Department  is.  therefore, 
not  in  violation  of  5  U.S.G.  533  and  that 
APA  rule-making  procedures  are 
unwarranted  in  this  ca.se. 

Department's  Position:  We  agree  with 
the  petitioners.  The  Department's  VAT 
adjustment  methodology  was  developed 
in  accordance  with  the  CIT's  decision  in 
Federal-Mogul  in  which  the  GIT  held 
that  the  addition  to  USP  under  section 
772(d)(1)(c)  of  the  Act  should  be  the 
result  of  applying  the  foreign  market  tax 
rate  to  the  price  of  the  U.S. 
merchandise.  As  a  result,  our  VAT 
methodology  represents  a  methodology 
developed  by  the  Department  for  the 
purpose  of  implementing  section 
722(d)(1)(c)  of  the  Act  in  accordance 
with  the  GIT's  decision  in  Federal- 
Mogul.  Unlike  the  methodologies 
contested  in  Carlisle  and  IPSCO.  our 
VAT  adjustment  methodology  does  not 
create  a  new  rule,  right,  duty,  law,  or 
standard.  Rather,  our  VAT  methodology, 
because  it  interprets  the  law,  is  not 
subject  to  the  APA  [Cf  Timken.  11  GIT 
at  514,  agreeing  with  the  Department 
that  its  10-90-10  sales-  below-cost 


methodology  was  not  subject  to  the  APA 
since  it  interpreted  current  law  rather 
than  made  new  law).  The  Department's 
methotiology  is  the  means  by  which  we 
interpret,  implement,  and  administer 
section  722(d)(1)(c)  of  the  Act.  not  a 
liew  ride  or  law. 

Comment  3:  OAB  contends  that,  if  the 
Department  does  not  alter  its  VAT 
methodology,  it  should  change  the  way 
in  which  it  determines  the  amount  of 
antidumping  duties  to  be  assessed  on 
merchandise  subject  to  this 
administrative  review.  Respondent 
argues  that  when  assessing  duties  on 
imports  of  brass  sheet  and  strip  from 
Sweden,  the  Department,  rather  than 
relying  on  its  (  urrent  assessment 
methodology,  should  apply  the  ad 
valorem  margin  to  the  actual  entered 
value,  which  is  not  inflated  by  the  VAT. 
OAB  points  out  that  not  only  is  there  no 
case  law  prohibiting  such  an  assessment 
approach,  but  this  approach  would  also 
eliminate  the  artificial  inflation  of 
respondent's  margins  caused  by  the 
Department's  current  VAT 
methodology.  OAB  concludes  by  stating 
that  the  Department  would  thereby  meet 
its  fundamental  obligation  to  calculate 
fair  and  accurate  margins. 

Petitioners  argue  that  the  assessment 
methodology  proposed  by  the 
respondent  is  simply  another  methixl  by 
which  the  multiplier  effect  can  be 
eliminated  from  the  Department's 
margin  calculations  and  by  whiih  tax 
neutrality  can  be  achieved.  As  such,  this 
assessment  approach  would  be  in 
violation  of  section  722(d)(1)(c)  oftht^ 
.-\ct  and  contrarv'  to  both  Zenith  and 
Federal-Mogul  for  the  same  basic 
reasons  as  argued  in  Comment  1. 
Petitione-f-s  contend  that  the  Department 
should,  therefore,  reject  OAB's 
arj;ument  and  not  alter  its  a.s.sessment 
methodology. 

Department's  Position:  We  disagree 
with  the  O.'XB's  contention  that  if  we  du 
not  alter  our  VAT  adjustment 
methodology,  we  should  then  ensure 
that  our  assessment  methodology 
eliminates  the  multiplier  effect.  As 
e.xplained  by  the  Federal  Circuit  in 
Zenith,  it  was  not  the  intent  of  Congress 
to  eliminate  the  multiplier  effect  or  fur 
the  Department  to  seek  tax  neutrality. 
Rather,  the  exporters  themselves,  bv 
engaging  in  dumping,  are  responsible 
for  any  artificial  inflation  of  their 
dumping  margins  due  to  the  operation 
of  section  722(d)(1)(c)  of  the  Act. 
Therefore,  as  the  Federal  Circuit  has 
held  in  Zenith,  the  elimination  of  the  . 
multiplier  effect  is  not  necessary.  The 
Federal  Circuit's  holding  in  Zenith  is 
just  as  applicable  to  our  assessment 
methodology  as  it  is  to  our  VAT 
adjustment  methodology  or  to  any  other 


methodology  used  in  our  analysis  that 
can  potentially  be  manipulated  to 
eliminate  the  multiplier  effect. 
Therefore,  we  will  not  adopt  an 
assessment  policy,  or  any  other 
methodology,  for  the  sole  purpose  of 
eliminating  any  multiplier  effect  caused 
by  the  application  of  our  VAT 
adjustment  methodology. 

Furthermore,  our  policy  is  to  base 
assessment  on  the  entered  value  of 
sales,  and  when  we  do  not  have  the 
entered  value  of  sales,  we  will  base 
assessment  on  the  total  calculated  USP. 
Because  we  do  not  have  entered  value 
of  sales  information  for  this  re\  iew,  we 
will  base  the  duties  to  be  asse.ssed  on 
imports  of  Swedish  brass  sheet  d  id  strip 
on  the  total  USP  calculated  from  OAB's 
response. 

Unpaid  U.S.  Sales 

Comment  4:  Petitioners  claim  that 
during  verification  the  Department 
discovered  that,  due  to  financial 
difficulties,  one  of  OAB's  U.S. 
customers  has  yet  to  pay  O.^B  for 
merchandise  it  purchased  during  the- 
review  period  and  took  deliver)  for.  and 
that  OAB  has  left  its  biMjks  open  for 
these  unpaid  sales.  In  addition,  the 
petitioners  point  out  that  when  the 
Department  requested  that  0.\B  identify 
these  unpaid  U.S.  sales.  O.AB  stated  that 
it  would  be  too  difficult  to  accomplish 
during  the  verification  [see  the 
Department's  Home  Market  Verification 
Report  for  OAB  (March  9.  1994) 
(Verification  Report)).  Pt.'titioners 
contend  that  because  the  Department 
was  unable  to  completely  verify  these 
sales,  because  at  verification  the.se  .sales 
had  not  yet  been  paid  for.  and  because 
there  is  no  evidence  on  the  record  that 
0.\B  has  since  received  payment  for 
this  merchandise,  the  Df'partment 
should  not  rely  on  OABs  reported 
invoice  prices  for  these  unpaid  sales. 
Rather,  because  O.AB  failed  in  its 
questionnaire  responses  to  report  that 
there  were  problems  with  the.se  sales 
and  failed  to  identify  these  sales  at 
verification,  petitioners  urge  the 
Department  to  follow  its  past  prcictice  in 
similar  circumstances.  Specificilly.  the 
petitioners  argue  that,  as  ctjniplete  BIA 
for  these  unpaid  U.S.  sales,  the 
Department  should  use  the  highest 
calculated  margin  for  an  individual  sale 
subject  to  the  administrative  reviiiw.  as 
it  did  in  Certain  Stainless  Steel  Cooking 
Ware  from  the  Republic  of  Korea :'Final 
Results  of  Antidumping  Duty 
Administrative  Review.  56  FK  381 14 
(1991)  [SS  Cooking  Ware). 

Petitioners  also  contend  that  if  the 
D<!partment  decides  to  base  I  SP  on 
0.\Bs  reported  Invoice  prices  for  its 
unpaid  U.S.  sales,  thtMi  the  Department 
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ends  that  there  is  no 
for  the  application  of  either 
partial  BIA  to  these  unpaid 
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reported  invoice  prices,  and  calculate 
credit  expenses  for  the  unpaid  sales 
using  cm  average  credit  period  based  on 
similar  sales  or  some  other  non-punitive 
measure  [see,  e.g..  New  Minivans  from 
Japan;  Final  Determination  of  Sales  at 
Less  than  Fair  Value,  57  FR  21937, 
21945  (May  26, 1992)). 

The  respondent  argues  that  the 
Department's  use  of  the  date  of  the  final 
results  notice  as  the  payment  date  for 
unpaid  sales  in  both  the  Belgian  Steel 
and  SS  Wire  Rod  original  investigations 
was  not  punitive,  whereas  such  a 
decision  in  this  review  would  be 
punitive.  OAB  explains  that  both  of 
these  cases  were  original  investigations, 
which,  unlike  administrative  reviews, 
were  of  a  shorter  duration  and  subject 
to  stricter  statutory  deadlines.  Because 
this  proceeding  is  not  only  an 
administrative  review,  but  an 
administrative  review  that  has  taken 
longer  than  normal  to  complete,  a 
decision  by  the  Department  to  use  the 
date  of  the  notice  of  the  final  results  of 
review  as  the  payment  date  for  these 
sales  would  create  some  payment 
periods  in  excess  of  three  years,  and  as 
such  would  result  in  an  extremely 
unwarranted  punitive  outcome. 

Finally,  the  respondent  contends  that, 
in  accordance  with  the  Federal  Circuit's 
decision  in  Olympic  Adhesives  v. 
United  States,  899  F.2d  1573  (Fed.  Cir. 
1990)  [Olympic  Adhesives),  to  the  extent 
that  the  actual  payment  dates  for  these 
unpaid  sales  do  not  exist,  the 
Department  may  not  penalize  OAB  by 
using  as  BIA  payment  dates  which 
would  grossly  distort  any  reasonable 
credit  calculation. 

Department's  Position:  We  agree  in 
part  with  both  the  respondent  and  the 
petitioners.  Prior  to  verification  OAB 
had  not  indicated  in  its  original 
questionnaire  response  or  its  subsequent 
supplemental  responses  that  it  had  not 
yet  received  payment  for  certain  of  its 
U.S.  sales  to  a  particular  customer.  Nor 
did  OAB  indicate  that  it  had  reported 
estimated  payment  dates  and 
corresponding  payment  periods  for 
these  unpaid  sales,  which  it  knew  when 
it  submitted  its  questionnaire  response 
were  not  actual  payment  dates  and 
periods.  It  was  only  because  one  of  the 
sales  we  selected  in  the  sales  trace 
portion  of  our  verification  happened  to 
be  an  unpaid  U.S.  sale  that  we 
discovered  at  verification  (1)  that  OAB 
had  unpaid  U.S.  sales,  (2)  that  OAB  had 
reported  estimated  payment  dates  for 
these  sales  and  that  these  dates  had 
already  passed  without  payment,  (3) 
that  OAB  had  left  its  books  open  on 
these  sales,  and  (4)  that  one  of  OAB's 
U.S.  customers  had  been  unable  to  pay 
OAB  for  merchandise  it  purchased 


during  the  review  period  due  to 
financial  difficulties  [i.e.,  bankruptcy). 
When  we  asked  the  respondent  at 
verification  to  identify  all  of  its  unpaid 
U.S.  sales,  OAB  indicated  that  only  a 
few  sales  to  this  bankrupt  customer 
were  unpaid,  and  explained  that  it 
would  be  too  difficult  to  isolate  these 
sales  in  the  time  allotted  for  verification. 
As  a  result,  because  we  were  only  first 
aware  of  the  nature  of  these  sales  at 
verification  and  because  the  respondent 
was  unable  to  identify  these  unpaid 
sales  at  verification,  we  were  unable  to 
verify  the  extent  of  these  unpaid  sales 
and  unable  to  Verify  the  accuracy  of 
OAB's  explanation  why  the  sales  were 
unpaid.  However,  by  means  of  our  sales 
traces,  we  were  able  to  verify  some 
limited  information  concerning  sales  to 
the  U.S.  customer,  such  as  the  invoice 
prices  OAB  reported  for  them.  After 
verification  we  conducted  our  outi 
analysis  of  OAB's  sales  to  this  U.S. 
customer  and  discovered  that  only  one 
sale  did  not  have  an  estimated  payment 
date  and  corresponding  estimated 
payment  period.  As  a  result,  we 
determined  that  all  but  one  of  OAB's 
sales  to  this  customer  were  unpaid. 
Based  on  these  facts,  we  disagree  with 
the  respondent's  contention  that  the 
prerequisites  for  the  application  of  BIA 
do  not  exist  in  this  instance  and  that, 
based  on  Olympic  Adhesives,  we  cannot 
use  BIA  for  information  that  simply 
does  not  exist.  Although  we  recognize 
that  OAB  included  these  sales  in  its 
original  U.S.  sales  listing,  the  fact 
remains  that  OAB  failed  to  inform  us  of 
the  nature  of  these  sales,  and  failed  to 
inform  us  that  the  "estimated"  payinent 
dates  and  payment  periods  it  reported 
were  not  actual  payment  dates  and 
periods.  This,  along  with  the  fact  that 
OAB  was  unable  to  identify  these  sales 
at  verification  and  only  first  offered  at 
verification  any  explanation  why  these 
sales  were  unpaid,  impeded  our  ability 
to  accurately  and  completely  verify 
these  sales.  Therefore,  because  OAB 
provided  incomplete  and  inaccurate 
information  concerning  the  nature  of 
these  sales,  and  because  at  verification 
we  were  able  to  verify  only  a  limited 
amount  of  information  concerning  these 
sales,  we  have  determined  for  these 
final  results,  in  accordance  with  section 
776(b)  and  776(c)  of  the  Act,  that  the 
application  of  BIA  to  these  sales  is 
warranted.  Furthermore,  Olympic 
Adhesives  is  not  applicable  in  this  case 
because  the  Department  is  not  applying 
BIA  because  OAB  failed  to  provide  non- 
existent payment  dates.  Rather,  we  are 
applying  BIA  because  the  payment 
information  OAB  provided  in  its 
questionnaire  responses  was  incomplete 


and  inaccurate  and  because  we  were 
unable  to  verify  the  extent  of  these 
unpaid  sales. 

Although  we  have  determined  that 
BIA  is  warranted  in  this  case,  we  do  not 
agree  with  the  petitioners'  contention 
that  we  should  reject  the  invoice  prices 
OAB  reported  for  these  sales  and  apply 
as  BIA  the  highest  calculated  margin  for 
any  sale  in  the  review.  At  verification 
we  were  able  to  verify  that  the  invoice 
prices  OAB  reported  for  these  sales 
matched  those  on  pro  forma  invoices, 
on  "call-off  invoices,  and  in  OAB's 
ledgers.  Because  we  are  satisfied  that 
the  prices  reported  and  the  prices  we 
observed  are  the  same  prices  agreed  to  • 
by  OAB  and  its  customer,  we  have  no 
reason  to  question  the  accuracy  of  these 
prices.  As  a  result,  for  these  final  results 
we  have  accepted  OAB's  reported 
invoice  prices.  In  accordance  with  our 
policy,  we  have  determined  that  partial 
BIA,  based  on  a  recalculation  of  the 
payment  periods  and  credit  expenses 
OAB  reported  for  its  unpaid  U.S.  sales, 
is  more  appropriate  and  more  in 
accordance  with  the  facts  in  this  case. 

Due  to  the  differences  in  duration  and 
statutory  deadlines  between  the 
investigative  and  administrative  review 
processes,  we  disagree  with  the 
petitioners'  contention  that  we  should 
use  the  date  of  the  notice  of  the  final 
results  of  review  as  the  date  of  payment. 
Rather,  because  of  the  extended  passage 
of  time  between  the  actual  sales  being 
reviewed  and  the  conclusion  of  the 
administrative  review  process,  as 
compared  to  the  original  investigative 
process,  we  have  determined  that  the 
use  of  the  last  day  of  our  verification  as 
the  payment  date  for  OAB's  unpaid 
sales  is  reasonable.  Based  on  the  record 
for  this  review,  the  last  day  of 
verification  is  the  last  day  that  we  can 
determine  with  any  certainty  that  these 
sales  were  still  unpaid  and  that  OAB 
was  still  extending  credit  to  this 
customer.  Therefore,  for  these  final 
results  we  have  determined  to  use  for 
the  payment  period  for  each  unpaid 
U.S.  sale  the  time  elapsed  from  the  date 
of  shipment  reported  by  OAB  to  the  last 
day  of  verification.  Accordingly,  we 
have  also  recalculated  the  credit 
expenses  OAB  reported  for  these  unpaid 
U.S.  sales,  based  upon  this  payment 
period. 

Model  Match  Methodology 

Comment  5:  Petitioners  contend  that 
length  is  the  most  important 
distinguishing  characteristic  between 
brass  sheet  and  brass  strip,  and  that  if 
the  length  of  the  merchandise  sold  is  in 
excess  of  10  feet,  the  merchandise  is 
brass  strip  rather  than  brass  sheet,  and 
should  be  identified  accordingly. 


Petitioners  argue  that  because  OAB  has 
not  submitted  any  information  regarding 
the  length  of  the  merchandise  it  sold, 
but  instead  has  relied  solely  on  width  to 
distinguish  between  sheet  and  strip,  the 
Department  cannot  be  certain  that  OAB 
properly  identified  the  form  of  its  sales 
as  brass  sheet  or  brass  strip.  Petitioners 
claim  that  the  Department  should 
require  OAB  to  subsfantiate  its  claim 
that  all  of  its  U.S.  sales  were  of  brass 
sheet.  Petitioners  argue  that  this  is 
especially  important  for  this 
administrative  review  because  (1)  the 
Department,  accepting  OAB's  assertion 
that  all  of  its  U.S.  sales  were  of  sheet, 
in  this  review  based  its  model  matches 
on  only  two  criteria,  alloy  and  gauge, 
rather  than  on  the  four  criteria,  alloy, 
gauge,  width,  and  form,  that  it  used  in 
previous  administrative  reviews  of  this 
order,  and  (2)  based  on  one  of  the  pro 
forma  invoices  contained  in  exhibit  2  of 
the  Department's  verification  report,  it 
appears  that  OAB  has  misidentified  a 
U.S.  strip  sale  as  a  sheet  sale  in  its  U.S. 
sales  listing.  Therefore,  petitioners  infer 
that  by  not  using  width  and  form,  the 
Department  risks  comparing  sales  of 
sheet  to  sales  of  strip. 

The  petitioners  state  that  because  the 
Department  has  the  authority  under  19 
C.F.R.  353.31(b)(1)  to  request 
information  even  after  the  preliminary 
results  of  a  review,  the  Department 
should  obtain  information  regarding  the 
length  of  all  products  sold  by  OAB 
during  the  review  period.  In  this  way 
the  Department  would  be  able  to 
determine  with  certainty  whether  all  of 
OAB's  U.S.  sales  were  indeed  sales  of 
brass  sheet.  The  petitioners  argue  that, 
based  on  the  information  the 
Department  receives  from  OAB 
regarding  product  lengths,  the 
Department  should  then  reexamine  its 
model  matches  to  ensure  that  U.S.  and 
home  market  sales  are  properly 
matched. 

The  respondent  argues  that  there  is 
nothing  on  the  record  to  substantiate  the 
petitioners'  claim  that  length  is  the  most 
important  distinguishing  characteristic 
between  brass  sheet  and  strip  or  that 
products  in  excess  of  10  feet  in  kngth 
are  by  definition  strip  and  not  sheet. 
OAB  contends  that  it  has  correctly 
identified  its  sales  as  strip  or  sheet 
based  on  the  recognized  industry 
standard  of  whether  the  merchandise 
was  sold  as  cut-to-length  or  coiled.  OAB 
argues  that  as  a  result  the  Department 
has  properly  relied  on  alloy  and  gauge 
in  its  modei  matches,  since  only  these 
characteristics  are  necessary  for 
comparing  sales  of  sheet.  Because  all  of 
OAB's  U.S.  sales  were  of  sheet,  the 
Department  correctly  used  only  home 
market  sheet  sales  in  its  analysis.  Thus, 


all  sales  were  already  matched  as  to 
form  prior  to  any  further  comparisons 
by  the  Department.  Furthermore, 
because  the  Department  has  already 
collected  all  of  the  data  necessary  to 
develop  an  appropriate  model-match 
methodology  and  because  it  has  applied 
an  appropriate  model-match 
methodology  in  this  review,  there  is  no 
reason  for  the  Department  to  reopen  the 
issue  by  obtaining  information  regarding 
length  of  the  products  sold,  or  to  re- 
examine its  model-match  methodology. 

Department's  Position:  We  agree  with 
OAB.  The  Department's  understanding 
in  this  review,  as  it  has  been  in  all 
previous  reviews  of  this  order,  is  that 
form  is  the  distinguishing  factor 
between  brass  sheet  and  brass  strip. 
While  brass  sheet  is  sold  flat  and  cut-to- 
length  and  is  packed  and  shipped  in 
this  form,  brass  strip  is  sold  coiled  or 
traverse-wound  and  is  packed  and 
shipped  in  its  coiled  form.  In  past 
reviews  we  did  not  include  the  length 
of  the  merchandise  as  a  model-match 
criterion  or  as  a  defining  characteristic 
between  strip  and  sheet.  In  this  review 
the  petitioners  have  provided 
insufficient  evidence  for  us  to  make  a 
determination  that  length  is  a  reliable 
criterion  upon  which  to  distinguish 
sheet  from  strip,  or  that  length  should 
be  included  as  a  model-match  criterion 
or  should  replace  the  form  criterion  in 
our  model-match  methodology.  As  a 
result,  for  this  review,  as  in  all  past 
reviews,  we  have  based  the  difference 
between  brass  sheet  and  brass  strip  on 
the  form  of  the  merchandise,  not  its 
length. 

We  disagree  with  the  petitioners' 
contention  that  we  excluded  the  form 
and  width  criteria  from  our  product 
comparisons  in  this  review  and  did  not 
adhere  to  our  established  model-match 
methodology.  As  in  all  past  reviews,  we 
have  again  included  the  form  and  width 
criteria  in  our  analysis.  However,  for 
several  reasons,  it  was  not  necessary  for 
us  to  explicitly  include  these  criteria  in 
the  model-match  portion  of  our 
computer  program.  For  example,  upon 
determining  that  all  of  OAB's  U.S.  sales 
were  sheet  sales,  we  excluded  from  our 
analysis  all  home  market  strip  sales  as 
a  means  to  ensure  proper  product 
comparisons.  As  a  result,  because  only 
sheet  sales  remained  (meaning  that  all 
home  market  and  U.S.  sales  were  of  the 
same  form),  it  was  not  necessary  for  us 
to  specifically  include  the  form  criterion 
in  the  model-match  portion  of  our 
computer  program. 

We  specifically  used  width  as  a 
criterion  in  all  past  reviews  because  our 
analysis  addressed  sales  of  both  brass 
strip  and  brass  sheet.  Due  to  the 
additional  costs  associated  with  cutting 
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strip  to  meel  a  specific  width 
requirement  width  is  extremely 
relevant  wh(  m  cpmparing  one  strip  sale 
to  another  si  rip  sale.  However,  because 
there  are  no  additional  costs  associated 
with  variati<  ns  in  the  width  of  sheet, 
width  is  irre  evant  when  one  sheet  sale 
is  compared  to  another  sheet  sale.  As 
previously  stated,  based  on  our 
determinati(  n  that  all  of  OAB's  U.S. 
sales  were  o  '  sheet,  only  sheet  sales 
were  subjed  to  our  product 
comparisoni ;.  As  a  result,  although  we 
considered  1  he  width  criterion  in  our 
methodolog  r,  it  became  irrelevant  to  our 
analysis  anc  unnecessary  for  the  model- 
match  porti  m  of  our  computer  program. 
After  excl  ading  all  home  market  strip 
sales  from  oar  analysis  we  also 
excluded  al  home  market  sheet  sales 
which  were  under  15  inches  in  width. 
In  doing  so  Are  did  not  intend  to  create 
width  grouf  s  (sheet  over  and  under  15 
inches  in  w  dth).  or  distinguish  between 
the  widths  ( if  sheet  sales.  As  OAB 
explained  ii  i  its  response,  during  the 
review  perti  >d.  it  produced  all  subject 
merchandis  3  in  two  different  mills,  one 
of  which  wi  is  a  more  modern,  state-of- 
the-art  mill.  Because  of  the  way  OAB 
casts  and  ro  lis  its  sheet  in  the  more 
modem  mill,  all  sheet  produced  in  this 
mill  is  always  greater  than  15  inches  in 
width.  As  a  result,  due  to  the  modern 
mill's  prodi  iction  process, 
differentiati  on  according  to  the  width  of 
the  merchai  idise  corresponds  to 
differential  on  of  the  merchandise 
according  t  )  form.  Because  all  of  OAB's 
U.S.  sales  (which  OAB  identified,  based 
on  form,  as  all  sheet  sales)  and  nearly 
all  of  OAB' ;  home  market  sheet  sales 
were  produ  ced  in  the  more  modem 
mill,  all  of  OAB's  U.S.  sales  and  nearly 
all  of  its  ho  Tie  market  sheet  sales  also 
happen  to  le  over  15  inches  in  width. 
Our  prelim  nary  results  revealed  1)  that 
the  small  q  lantity  of  home  market  sheet 
sales  whici  were  produced  in  OAB's 
older  mill  (under  15  inches  in  width) 
were  all  of  the  1063  alloy,  and  2)  that 
when  we  c  )mpared  OAB's  U.S.  sheet 
sales  of  alloy  1063  (which  were  all 
produced  i  i  the  modem  mill)  to  home 
market  she  ;t  sales  for  contemporaneous 
such  or  sin  lilar  matches,  every  one  of 
OAB's  U.S  1063  sheet  sales  matched  to 
a  contempi  iraneous  such  or  similar 
home  marl  et  sheet  sale  which  was  also 
produced  i  a  the  modem  mill.  In  other 
words,  altt  ough  OAB  had  home  market 
sheet  sales  of  the  1063  alloy  produced 
in  the  olde  r  mill,  none  of  these  sales 
were  cont€  mporaneous  to  OAB's  U.S. 
sheet  sales  of  the  1063  alloy.  As  a  result 
we  determ  ned  that  it  was  unnecessary- 
to  include  home  market  sheet  sales 
produced  n  the  older  mill  in  oui 
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analysis.  Because  home  market  sheet 
sales  produced  in  the  older  mill  are 
under  15  inches  in  width,  we  used 
width  to  identify  these  sales  and 
eUminate  them  from  our  analysis. 

Based  on  our  verification,  we  disagree 
with  the  petitioners  that  OAB  based  its 
determination  of  a  sale  as  sheet  or  strip 
on  width.  We  verified  that  OAB  clearly 
relied  on  the  form  of  the  merchandise 
(j.e.,  whether  it  was  flat  and  cut-to- 
length  or  whether  it  was  coiled  or 
traverse-wound)  when  identifj'ing  its 
sales  as  either  sheet  or  strip  in  its 
response.  As  noted  above,  because  of 
the  way  OAB  casts  and  rolls  its  sheet  in 
the  more  modem  mill,  all  sheet 
produced  in  this  mill  is  always  greater 
than  15  inches  in  width.  As  a  result,  due 
to  the  modem  mill's  production 
process,  differentiation  according  to  the 
width  of  the  merchandise  corresponds 
to  differentiation  of  the  merchandise 
according  to  form.  Because  all  of  OAB's 
U.S.  sales  (which  OAB  identified,  based 
on  form,  as  all  sheet  sales)  and  nearly 
all  of  OAB's  home  market  sheet  sales 
were  produced  in  the  more  modern 
mill,  all  of  OAB's  U.S.  sales  and  nearly 
all  of  its  home  market  sheet  sales  also 
happen  to  be  over  15  inches  in  width. 
Therefore.  OAB  did  not  use  width  as  a 
means  to  define  its  merchandise,  nor 
did  it  use  width  as  a  distinguishing 
characteristic.  Rather,  in  this  review,  the 
width  of  nearly  all  of  OAB's  sheet  sales 
correlates  to  the  form  of  the 
merchandise. 

We  agree  with  petitioners  that  there  is 
a  discrepancy  concerning  one  of  OAB's 
U.S.  sales.  We  re-examined  the  invoice 
for  this  sale  contained  in  exhibit  2  of 
our  verification  report  and  the  invoice 
describes  the  merchandise  sold  as  brass 
strip,  whereas  OAB  reported  this  sale  as 
a  sheet  sale  in  its  U.S.  sales  listing.  For 
the  purposes  of  this  review,  we  have 
determined  that  this  is  a  sheet  sale  and 
we  have  treated  it  accordingly  in  our 
analysis.  Our  determination  diat  this 
sale  is  a  sheet  rather  than  a  strip  sale  is 
based  on  the  fact  that  the  merchandise 
sold  was  over  20  inches  in  width. 
Although  we  have  clearly  stated  that 
width  is  not  a  defining  characteristic, 
the  fact  remains  that,  for  Customs' 
purposes,  brass  sheet  is  subject 
merchandise  over  20  inches  in  width 
while  brass  strip  is  subject  merchandise 
under  20  inches.  This  is  evident  in  the 
HTS  where  a  distinction  is  made 
between  subject  merchandise  over  500 
mm  in  width  and  under  500  mm  in 
width.  As  a  result,  due  to  the  fact  that 
the  width  of  the  merchandise  sold,  as 
reflected  on  the  pro  forma  invoice  for 
this  sale,  was  over  20  inches,  this 
merchandise  was  entered  as  sheet. 
Therefore,  we  have  determined  that 


because  this  sale  was  entered  as  a  sheet 
sale,  it  should  be  treated  as  such  in  our 
analysis.  For  these  final  results  of 
review,  we  have  thus  used  the  same 
methodology  as  in  our  preliminary 
results  of  review  in  that  our  analysis  of 
OAB's  U.S.  sales  is  based  on  our 
determination  that  all  of  these  sales 
were  of  brass  sheet. 

Comment  6:  The  petitioners  argue  that 
when  the  Department  was  unable  to 
find  an  identical  home  market  match  for 
U.S.  sales  of  alloy  1085,  it  correctly 
searched  for  contemporaneous  home 
market  sales  of  the  most  similar  alloy 
1080,  but  incorrectly  also  searched  for 
contemporaneous  home  market  sales  of 
the  less  similar  home  market  alloy  1070 
Petitioners  contend  that  because  home 
market  alloy  1090  is  clearly  more 
similar  in  copper  content  to  the  U.S. 
1085  alloy  than  the  home  market  1070 
alloy,  the  Department  should  use  home 
market  sales  of  alloy  1090  rather  than 
alloy  1070  for  the  purpose  of 
comparison.  As  a  result,  petitioners  urge 
the  Department  to  change  its  model- 
match  methodology  to  ensure  that  when 
it  is  unable  to  find  an  identical  home 
market  match  for  a  U.S.  sale  of  alloy 
1085.  the  U.S.  sale  of  alloy  1085  should 
be  matched  to  a  contemporaneous  home 
market  sale  of  alloy  1080  or  alloy  1090. 

OAB  argues  that  because  its  home 
market  sales  of  alloy  1090  were  of 
unique  and  very  expensive  merchandise 
and.  therefore,  wholly  inappropriate 
candidates  for  price  comparisons  to  U.S. 
sales,  the  Department,  when  unable  to 
find  an  identical  home  market  match  to 
U.S.  sales  of  alloy  1085,  correctly 
searched  for  contemporaneous  matches 
of  home  market  alloy  1080  and  alloy 
1070  sales.  Respondent  further  argues 
that  the  petitioners'  contention  that  the 
Department  should  match  U.S.  sales  of 
alloy  1085  to  contemporaneous  home 
market  sales  of  alloy  1090  rather  than 
alloy  1070  only  reflects  the  petitioners' 
preference  which  is  unsupported  by  any 
evidence  on  the  record.  Since  the 
Department  has  broad  discretion  in 
designing  its  model-match  methodology 
and  has  already  developed  an 
appropriate  methodology  for  this 
review,  OAB  argues  that  the  Department 
should  not  allow  the  petitioners  to 
determine  what  constitutes  most  similar 
merchandise  [see  NTN  Bearing  Corp.  of 
America  v.  United  States,  747  F.  Supp. 
726.  736  (CIT  1990).  Ceramica 
Regiomontana  S.A.  v.  United  States.  636 
F.  Supp.  961.  966  (CIT  1986),  and 
Timken  Co.  v.  United  States.  630  F. 
Supp.  1338  (CIT  1986)).  Rather,  the 
Department  should  use  the  same 
methodology  in  its  final  results  as  it  did 
in  its  preliminary  resuhs  and  match 
U.S.  sales  of  alloy  1085  to 


contemporaneous  home  market  sales  of 
alloy  1080  or  alloy  1070. 

Department's  Position:  In  the  model 
matches  for  our  preliminary  results  of 
review,  because  all  of  the  sales  we 
analyzed  were  in  the  same  form  and 
because  the  width  criterion  was 
irrelevant  in  this  review,  for  each  U.S. 
sheet  sale,  we  first  searched  for  a 
contemporaneous  home  market  sheet 
sale  of  merchandise  identical  to  each 
U.S.  product  based  on  an  identical  alloy 
and  an  identical  gauge.  If  we  foimd  no 
match  of  identical  merchandise,  we 
then  searched  for  a  contemporaneous 
home  market  sale  of  merchandise  that 
was  most  similar  to  the  U.S.  product 
based  on  an  identical  alloy  but  a 
different  gauge.  If  we  were  still  unable 
to  find  a  match,  we  then  searched  for  a 
contemporaneous  home  market  sale 
based  on  a  different  alloy  but  an 
identical  gauge.  At  this  stage  in  the 
model  matching  we  determined  that  the 
two  home  market  alloys  that  were  most 
similar  to  the  U.S.  1085  alloy  were  the 
home  market  1080  and  1070  alloys.  As 
a  result,  for  those  U.S.  sales  of  the  1085 
alloy  for  which  we  were  unable  to  find 
a  contemporaneous  home  market  match 
based  on  an  identical  alloy  and  gauge, 
or  a  contemporaneous  home  market 
match  based  on  an  identical  alloy  but  a 
different  gauge,  we  then  searched  for  a 
contemporaneous  home  market  sale  of 
the  1080  alloy  and  of  the  same  gauge. 
If  at  this  point  we  were  still  unable  to 
match  the  U.S.  1085  sale  to  a 
contemporaneous  home  market  sale,  we 
searched  for  a  contemporaneous  home 
market  sale  of  the  1070  alloy  and  the 
same  gauge. 

Based  on  comments  from  both  the 
respondent  and  the  petitioners  and  our 
reexamination  of  the  respondent's 
arguments  against  including  home 
market  1090  alloy  sales  in  our  analysis, 
we  determined  that  for  these  final 
results,  when  we  were  unable  to  match 
a  U.S.  1085  alloy  sale  to  a  home  market 
sheet  sale  of  identical  merchandise,  to  a 
home  market  sheet  sale  of  an  identical 
alloy  bu*  a  different  gauge,  or  a  home 
market  ilieet  sale  of  the  1080  alloy  and 
the  same  g^uge,  we  would  search  for  a 
contemporaneous  home  market  sheet 
sale  of  the  1090  rather  than  the  1070 
alloy. 

Our  decision  to  alter  our  model-match 
program  and  to  replace  home  market 
1070  sales  with  home  market  1090  alloy 
sales  is  based  on  the  following  reasons. 
First,  due  to  the  fact  that  all  of  OAB's 
U.S.  sales  were  of  brass  sheet  over  15 
inches  in  width,  we  used  only  home 
market  sales  of  sheet  over  15  inches  in 
width  for  our  analysis  and  based  the 
computer  program  portion  of  the  model 
match  on  only  the  alloy  and  gauge 


criteria.  Of  these  two  criteria,  we 
determined  that  alloy  was  the  most 
important  criterion  upon  which  to  base 
our  determination  of  home  market  such 
or  similar  merchandise.  We  also 
determined  that  when  selecting  the  two 
home  market  alloys  most  similar  to  the 
U.S.  1085  and  1090  alloys,  the  only  two 
U.S.  alloys  for  which  sufficient  such  or 
similar  matches  were  not  available,  we 
would  base  our  choice  on  similarity  of 
alloy  compositions.  In  our  preliminary 
results  we  determined  that,  due  to  their 
similarity  in  copper  content,  the  home 
market  1085  and  1080  alloys  were  the 
two  most  similar  alloys  to  the  U.S.  1090 
alloy.  Likewise,  we  determined  that  the 
two  home  market  alloys  most  similar  to 
the  U.S.  1085  alloy  were  the  1080  and 
1070  alloys.  However,  because  we  agree 
with  petitioners  that  the  home  market 
1090  alloy  is  closer  in  copper  content  to 
the  U.S.  1085  alloy  than  is  the  home 
market  1070  alloy,  we  have  determined 
for  these  final  results  that  the  ranking  of 
home  market  1090  alloy  sales  over  home 
market  1070  alloy  sales  is  more 
appropriate. 

Furthermore,  we  disagree  with  the 
respondent's  argument  in  its 
questionnaire  response  and  its 
preliminary  results  comments  that 
because  OAB's  home  market  1090  alloy 
sales  entailed  only  a  few,  small  quantity 
sales  of  expensive,  unique  merchandise 
to  only  a  limited  number  of  customers, 
these  sales  are  not  in  the  ordinary 
course  of  trade  and  are  inappropriate  for 
price-to-price  comparisons.  After 
examining  OAB's  home  market  sales  of 
sheet  over  15  inches  in  width,  we 
discovered  that  OAB's  sales  of  other 
alloys  at  certain  gauges  were  made  in 
even  smaller  quantities  and  constituted 
even  fewer  transactions  than  OAB's 
1090  alloy  home  market  sales.  In 
addition,  we  also  discovered  that  OAB's 
weighted-average  home  market  prices  of 
other  alloys  were  similar  to  the 
weighted-average  home  market  price  for 
OAB's  1090  sales,  and  one  home  market 
alloy  was  sold  at  a  weightpd-average 
price  that  even  exceeded  that  of  the 
1090  alloy.  As  a  result,  we  have 
determined  that  not  only  is  there  no 
evidence  on  the  record  that  OAB's  home 
market  1090  alloy  sales  were  outside  the 
ordinary  course  of  trade,  but  that  the 
evidence  on  the  record  refutes  OAB's 
original  claims  that  its  home  market 
sales  of  the  1090  alloy  were  smaller  in 
quantity,  less  frequent,  and  more 
expensive.  Therefore,  because  we  have 
determined  that  OAB's  home  market 
1090  alloy  sales  should  not  be  excluded 
from  such  or  similar  merchandise 
comparisons,  and  because  it  would  be 
neither  distortive  nor  unreasonable  to 


use  the  1090  alloy,  we  have  changed  our 
model  matches  for  U.S.  1085  alloy  sales 
and  have  relied  on  1080  and  1090  alloy 
sales  as  similar  comparisons  where 
home  market  1085  sales  are  not 
available  for  comparison. 

Clerical  and  Programming  Errors 

Comment  7:  OAB  states  that  because 
the  Department  has  determined  for  this 
review  that  OAB  paid  commissions  in 
the  U.S.  market  but  not  in  the  home 
market,  the  Department  should  grant 
OAB  a  commission  offset  and  deduct 
from  FMV  home  market  indirect  selling 
expenses  up  to  the  amount  of  the  U.S. 
commission.  OAB  contends  that  while 
the  Department  correctly  applied  the 
offset  to  certain  sales,  it  did  not  apply 
the  offset  to  an  overwhelming  number  of 
sales.  As  a  result,  OAB  requests  that  the 
Department  re-examine  its  preliminary 
calculations  and  correct  this  error. 

Department's  Position:  We  agree  with 
the  respondent.  Because  we 
inadvertently  omitted  certain 
programming  language  in  a  portion  of 
our  preliminary  results  computer 
program,  a  majority  of  the  values  OAB 
reported  for  its  home  market  indirect 
selling  expense  variable  were  not 
retained  in  our  calculation  of  FMV.  As 
a  result,  when  we  applied  the 
commission  offset,  we  used  missing 
values  rather  than  actual  home  market 
indirect  selling  expense  values.  For 
these  final  results  we  added 
programming  language  which  prevents 
the  creation  of  missing  values  and 
ensures  that  the  commission  offset  is 
properly  applied  to  all  appropriate 
sales. 

Final  Results  of  Review 

As  a  result  of  our  analysis  of  the 
comments  received,  we  determine  that 
the  following  margin  exists  for  OAB  for 
the  period  March  1,  1991.  through 
February  29.  1992: 


Manufacturer/exporter 


Outokumpu   Copper 
ucts  AS  (OAB)  


Rolled   Prod- 


Percent 
margin 


8.60 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
the  USP  and  FMV  may  vary  from  the 
percentage  stated  above.  The 
Department  vdll  issue  appraisement 
instructions  directly  to  the  Customs 
Ser\ice. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
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publication  date  of  these  final  results,  as 
provided  foi  by  section  751(a)(1)  of  the 
Act: 

(1)  The  ca  sh  deposit  rates  for  OAB 
will  be  the  r  ate  outlined  above: 

(2)  For  pr  tviously  reviewed  or 
mvestigatec  companies  not  listed  above, 
the  cash  dei  losit  rate  will  continue  to  be 
the  compan  c-specific  rate  published  for 
the  most  re<  ent  period: 

(3)  If  the  (  xporter  is  not  a  firm 
fovered  in  t  lis  review,  a  prior  review, 
or  the  origir  al  less-than-fair-value 
(LTFV)  inv«  stigation.  but  the 
manufactur  "t  is.  the  cash  deposit  rate 
will  he  the  i  ate  established  for  the  most 
rpcent  peric  d  for  the  manufacturer  of 
the  merchai  idise:  and 

(4)  [f  neit  ler  the  exporter  nor  the 
manufactur  ?r  is  a  firm  covered  in  this  or 
any  previoi  s  review  conducted  by  the 
Departmenl .  the  cash  deposit  rate  will 
be  the  'all  dthers"  rate  of  11.96  percent 
established  in  the  LTFV  investigation. 

All  U.S  imports  of  subject 
merchandis  e  by  the  respondent  will  be 
subject  to  tl  le  deposit  rate  found  in  this 
proceeding  The  cash  deposit  rates  have 
been  detem  lined  on  the  basis  nf  the 
selling  pric  i  to  the  first  unrelated 
customer  ir  the  United  States.  The 
Departmenl  will  use  the  total  value  of 
USP  calculi  ted  from  OAB's  response  to 
determine  I  le  appraisement  rate. 

This  not!  :e  also  serves  as  a  final 
reminder  t{  importers  of  their 
responsibil  ty  under  19  CFR  353.26  to 
file  a  certif  cate  regarding  the 
reimbursen  lent  of  antidumping  duties 
prior  to  liq  lidation  of  the  relevant 
entries  dur  ng  the  review  period.  Failure 
to  comply  '  vith  this  requirement  could 
result  in  th }  Secretary's  presumption 
that  reimbi  jsement  of  antidumping 
duties  occi  rred  and  the  subsequent 
assessmeni  of  double  antidumping 
duties. 

This  not  ce  also  serves  as  a  reminder 
to  parties  s  jbject  to  administrative 
protective  )rders  (APOs)  of  their 
responsibi  ity  concerning  the 
dispositior  of  proprietary  information 
disclosed  i  nder  APO  in  accordance 
with  19  CF  R  353.34(d).  Timely  wTitten 
notification  of  the  return/destruction  of 
APO  matei  ials  or  conversion  to  judicial 
protective  jrder  is  hereby  requested. 
Failure  to  i  :omply  with  the  regulations 
and  terms  )f  an  APO  is  a  sanctionable 
violation. 

This  adr  linistrative  review  and  this 
notice  are  n  accordance  with  section 
751(a)(1)  cf  the  Act  (19  U.S.C. 
Ifi75(a)(l)  and  19  CFR  353.22. 


Dated:  |anuary  9.  IMS. 
Susan  G.  Esserman. 

AxsistnnI  Set:rftary  for  Import 

Administration. 
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Tapered  Rotter  Bearings,  Four  Inches 
or  Less  in  Outside  Diameter,  and 
Components  Thereof,  From  Japan; 
Affirmation  of  the  Results  of 
Redetermination  Pursuant  to  Court 
Remand 

AGENCV:  Import  Administration/ 
International  Trade  Administration. 
Department  of  Commerce. 
summary:  On  )une  8,  1994,  the  United 
States  Court  of  International  Trade  (CIT) 
affirmed  the  Department  of  Commerce's 
(the  Department's)  redetermination  on 
remand  of  the  final  resuhs  of 
administrative  review  of  the 
antidumping  finding  on  tapered  roller 
bearings,  four  inches  or  less  in  outside 
diameter,  and  certain  components 
thereof  (TRBs)  from  Japan  (56  FR  26054. 
June  6.  1991)  [The  Tiwken  Company  v. 
United  States  (Shp  Op.  94-41  (March  7, 
1994))  [Timken).  The  resuhs  covered  the 
period  August  1, 1987,  through  July  31, 
1988.  and  TRBs  produced  by  Koyo 
Seiko  Co..  Ltd..  and  distributed  by  its 
subsidiary.  Koyo  Corporation  of  U.S.A. 
(collectively.  Koyo),  and  by  NSK  Ltd.. 
and  distributed  by  its  subsidiary.  NSK 
Corporation  (collectively.  NSK). 
EFFECTIVE  DATE:  June  18.  1994. 
FOR  FURTHER  ^FORMATION  CONTACT: 
Chip  Hayes  or  John  Kugelman.  Officn  of 
Antidumping  Compliance,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW..  Washington.  EX:  20230. 
telephone:  (202)  482-5253. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  7.  1994.  the  CIT  issued  an 
order  remanding  to  the  Department  the 
final  results  of  administrative  review  of 
the  antidumping  finding  on  TRBs  from 
Japan  (56  FR  26054.  June  6, 1991). 

In  its  decision  in  Timken,  the  CIT 
remanded  the  final  results  to  the 
Department  to  allow  the  Department  to 
determine  whether  it  has  statutory 
authority  to  adjust  foreign  market  value 
(FMV)  for  pre-sale  inland  freight  in  light 
of  the  decision  of  the  United  States 
Court  of  Appeals  for  the  Federal  Circuit 
(Federal  Circuit)  in  Ad  Hoc  Comm.  of 
/AZ-.V.Vf  TX-FL  Producers  of  Gray 
Portland  Cement  v.  United  States.  No. 
93-1239  (Fed.  Cir..  January  5. 1994)  {Ad 


Hoc  Comm.].  In  response  to  that  order, 
we  explained  that  we  adjust  FMV  for 
post-sale  movement  expenses  as 
differences  in  circumstances  of  sale  (19 
CFR  §  353.56(a))  and  we  con.sider  pre- 
sale  freight  to  be  appropriate  expenses 
to  include  in  the  exporter's  sales  price 
(ESP)  offset  under  19  CFR  §  353.56(b)(2). 
because  thev  are  post-production 
expenses  borne  in  preparation  to  sell  the 
rnertrhandise.  We  furtlier  clarified  that 
§  353.5fifb)(2)  of  the  Department's 
regulations  allows  the  Department  to 
deduct  from  FMV  all  expenses,  other 
than  direct  selling  expenses  enumerated 
in  §  353.56(a).  incurred  in  selling  such 
or  similar  merchandise  up  to  the 
amount  of  expenses  incurred  in  selling 
the  merchandise  in  the  United  States. 
Consequently,  the  Department  has 
determined  it  will  evaluate  claims  of 
pre-sale  inland  freight  expenses  for 
home  market  (or  third-count r\)  .sales 
using  the  ESP  offset  provision  in  the 
regulations. 

Subsequent  to  the  Department's 
explanation  of  the  treatment  of  pre-sale 
freight  expenses  in  Timken.  we  have 
determined  that  there  are  circumstances 
when  pre-sale  movement  expenses  may 
be  direct  expenses.  Since  direct 
expenses  are  adjusted  for  under  the 
circumstance-of-salc  provision,  the 
Department  evaluates  whether  the  pre- 
sale  movement  expenses  are  direct 
expenses  by  examining  each 
respondent's  pre-sale  warehousing 
expenses,  since  the  pre-sale  movement 
rJiarges  incurred  in  positioning  the 
merchandise  at  the  warehouse  are.  for 
analytical  purposes,  linked  to  pre-sale 
warehousing  expenses.  If  the  pre-sale 
warehousing  expenses  constitute 
indirect  expenses,  the  expenses 
involved  in  getting  the  merchandise  to 
the  warehouse  also  must  be  indirect. 

In  its  affirmation  of  June  8,  1994  (Slip 
Op.  94-95),  the  CIT  accepted  the 
Department's  explanation  of  its 
methodology  and  ordered  its 
implementation  for  this  review  period. 

In  its  decision  in  Timken  Co.  v. 
United  States.  893  F.2d  337  (Fed.  Cir. 
1990)  [Timken  /).  the  Federal  Circuit 
held  that,  pursuant  to  19  U.S.C. 
1516a(e),  the  Department  must  publish 
a  notice  of  a  court  decision  which  is  not 
"in  harmony"  witli  a  Dnpartmental 
determination,  and  must  suspend 
liquidation  of  entries  pending  a 
"conclusive"  court  decision.  The  ClT's 
decision  in  Timken  constitutes  a 
decision  not  in  harmony  with  the 
Department's  final  results  of  review. 
This  notice  fulfills  the  publication 
requirements  of  Timken  I. 

Accordingly,  the  Departnent  will 
continue  the  suspension  of  liquidation 
of  the  subject  merchandi.s»^. 


Furthermore,  absent  an  appeal,  or,  if 
appealed,  upon  a  "conclusive"  court 
decision  affirming  the  CIT's  opinion,  the 
Department  will  amend  the  final  results 
of  the  administrative  review  of  the 
antidumping  finding  on  tapered  roller 
bearings,  four  inches  or  less  in  outside 
diameter,  and  certain  components 
thereof  from  Japan  to  reflect  the 
amended  margins  of  49.63  percent  for 
Koyo  and  16.28  percent  for  NSK  for  the 
period  August  1,  1987  through  July  31, 
1988,  in  the  Department's 
redetermination  on  remand,  as  affirmed 
by  the  CIT, 

Dated:  )anuary  9, 1995. 
Susan  G.  Esserman, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  95-1216  Filed  1-17-95;  8:45  am] 
BILLING  CODE  3510-OS-P 


National  Oceanic  and  Atmospheric 
Administration 

p.D.  010995B] 

Mid-Atlantic  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council  (Council)  and  its 
Surf  Clam  and  Ocean  Quahog 
Committee,  Habitat  Committee,  and 
Squid,  Mackerel  and  Butterfish 
Committee  will  hold  public  meetings  on 
January  31-February  2,  1995,  at  the 
Dunes  Manor  Hotel,  28th  Street  and  the 
Ocean,  Ocean  City,  MD  21842. 
telephone:  (410)  289-1100.  On  January 
31,  the  Surf  Clam  and  Ocean  Quahog 
Commit*"*'  will  meet  from  1:00  p.m. 
until  4:Uu  p.m.,  and  the  Habitat 
Committee  wnll  meet  from  4:00  p.m. 
until  5:00  p.m.  On  February  1,  the 
Squid.  Mackerel,  and  Butterfish 
Committee  will  meet  from  8:00  a.m. 
until  11:30  a.m.,  followed  by  the  full 
Council  meeting  until  5:00  p.m.  On 
February  2,  the  full  Council  will  met?t 
from  8:00  a.m.  until  approximately 
noon. 

The  following  topics  may  be 
discussed: 

(1)  Review  stock  assessment  for  surf 
clams  and  ocean  ouahogs; 

(2)  Review  North  Carolina  surf  clam 
situation; 

(3)  Review  hearing  record  and 
comments  on  Amendment  5  to  Squid. 
Mackerel.  Butterfish  Fishery 
Management  Plan  and  decide  on 
changes,  if  any; 


(4)  Have  an  information  and 
education  report  on  hook  and  release 
mortahty; 

(5)  Discuss  habitat  agenda  items  for 
1995; and 

(6)  Other  fishery  management  matters. 
■The  Council  meeting  may  be  revised, 

lengthened  or  shortened  based  on  the 
progress  of  the  meeting.  The  Council 
may  go  into  closed  session  to  discuss 
personnel  or  national  seciuity  matters. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer.  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council,  300  S.  New  Street,  Dover,  DE 
19901:  telephone:  (302)  674-2331. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  on  (302)  674-2331,  at  least 
5  days  prior  to  the  meeting  date. 

Dated;  January  11.  1995. 
Richard  H.  Schaefer, 

Director.  Office  of  Fisheries  Consenvtion  and 

Management.  Motional  Marine  Fisheries 

Senice. 

[FR  Doc.  95-1164  Filed  1-17-95:  8:45  am) 

BILLING  CODE  3510-Z2-F 


[t.D.  010995A] 

South  Atlantic  Fishery  Management 
Council;  Public  Meetings  and  Hearings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meetings  and 

hearings. 

SUMMARY:  The  South  Atlantic  Fishen,' 
Management  Council  and  its 
Committees  will  hold  public  meetings 
on  February'  6-10,  1995,  at  the  Ponce  de 
Leon  on  4000  U.S.  Highwc.v  1  North,  St. 
Augustine,  FL;  telephone:  1-800-228- 
2821. 

The  Habitat  Committee  will  meet  on 
February  6,  from  1:30  p.m.  until  5:00 
p.m.,  to  consider  approving  an 
amendment  to  the  Coral  Fishery' 
Management  Plan  (FMP)  which  would 
allow  for  aquaculture  of  live  rock  in 
South  Atlantic  Federal  waters.  The 
amendment  establishes  a  permit  system 
which  will  enable  NMFS  to  issue 
Federal  live  rock  aquaculture  permits  to 
applicants  with  approved  U.S.  Army 
Corps  of  Engineers  general  aquaculture 
permits.  These  combined  permits  will 
provide  for  placement.and  removal  of 
aquacultured  live  rock.  The  amendment 
also  contains  a  proposed  prohibition  on 
octocoral  har\est  north  of  Cape 
Canaveral.  FL,  and  a  prohibition  on  all 


anchoring  of  fishing  vessels  in  the 
Oculina  Bank. 

On  February  7.  from  8:30  a.m  until 
12:00  noon,  the  Wreckfish  Advisorj' 
Panel  will  meet  jointly  with  the 
Snapper-Grouper  Committee  to  review 
wreckfish  stock  assessments  and  staff 
reports  before  recommending  a  new 
total  allowable  catch.  The  Snapper- 
Grouper  Committee  will  convene  from 
1:30  p.m.  until  5:00  p.m.,  to  review 
public  scoping  meeting  minutes  before 
preparing  options  to  take  to  public 
hearings  on  Amendment  8  to  the 
Snapper-Grouper  FMP.  Draft 
Amendment  8  may  include  new 
regulations  for  various  snapper-grouper 
species  and  gear  types,  limited  access 
into  the  snapper-grouper  fisherv', 
modifications  to  commercial  permits 
and  changes  to  multi-day  bag  limits. 

At  6:30  p.m..  a  final  public  hearing 
will  be  held  on  Amendment  1  to  the 
Shrimp  FMP  (Rock  Shrimp)  which 
would  prohibit  rock  shrimp  trawling 
south  of  a  demarcation  line  of  28 
degrees  30  minutes  latitude  off  central 
eastern  Florida.  Directly  following  the 
hearing,  public  scoping  meetings  will  be 
held  to  solicit  comments  on  finfish 
bycatch  in  the  s'nrimp  fisher\'  and  on 
developing  an  FMP  for  the  golden  crab 
fishery. 

The  Controlled  Access  Committee 
will  meet  on  February  8.  from  8:30  a.m. 
until  12:00  noon,  to  review  public 
scoping  meeting  minutes,  and  then 
determine  if  a  controlled  access  program 
is  necessary  for  the  Atlantic  Spanish 
mackerel  fisher>'.  From  1:30  p.m.  until 
5.00  p.m..  the  Shrimp  Committee  will 
review  Amendment  1  to  the  Shrimp 
FMP  (Rock  Shriirtp)  for  submission  to 
the  SecreJan,'  of  Commerce  for  final 
approval. 

The  full  Council  will  hold  a  meeting 
on  February  9-10.  1995.  to  discuss  and 
act  on  Committee  recommendations. 
The  meeting  on  February  9  will  begin  at 
8:30  a.m.  and  adjourn  at  5:00  p.m.  It 
will  reconvene  on  Februan.  10  from 
8:30  a.m.  until  12:00  p.m.  A  detailed 
agenda  of  the  meeting  will  be  avarlable 
on  January'  16. 

FOR  FURTHER  INFORMATION  CONTACT: 
South  Atlantic  Fisherv'  Management 
Council:  One  Southpark  Circle.  Suite 
306.  Charleston.  SC  29407-4699; 
telephone:  (803)  571-1366. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  the 
Council  office  at  the  above  address  by 
January  30,  1995. 
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Dated:  Janu*y  11. 1995 
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Director.  Offic  ■ 

Management 
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contents  by  filing  a  written  request  with 
the  Office  of  the  Secretarj-  by  February 
2. 1995. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comments  to  the 
Comment  95-C0006,  Office  of  the 
Secretary.  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 
FOR  FURTHER  INFORMATION  CONTACT:  Earl 
A.  Gershenow,  Trial  Attorney.  Office  of 
Compliance  and  Enforcement. 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
504-0626. 

SUPPLEMENTARY  INFORMATION:  The  text  of 
the  Agreement  and  Order  appears 
below. 

Dated:  January  11. 1995. 
Sadye  E.  Dunn, 
Secretary. 

Settlement  Agreement  and  Order 

1.  Boley  Corporation  (hereinafter, 
"Boley"),  a  corporation,  enters  into  this 
Settlement  agreement  and  Order 
(hereinafter.  "Settlement  Agreement") 
with  the  staff  of  the  Consumer  Project 
Safety  Commission,  and  agrees  to  the 
entry  of  the  Order  described  herein.  The 
purpose  of  the  Settlement  Agreement  is 
to  settle  the  staffs  allegations  that  Boley 
knowingly  caused  the  introduction  into 
interstate  commerce  of  certain  banned 


hazardous  toys,  in  violation  of  section 
4(a)  of  the  Federal  Hazardous 
Substances  Act,  15  U.S.C.  1263(a). 

I.  The  Parties 

2.  The  "staff  is  the  staff  of  the 
Consumer  Product  Safety  Commission, 
an  independent  regulator\'  commission 
of  the  United  States  established 
pursuant  to  section  4  of  the  CPSA,  15 
U.S.C.  2053. 

3.  Boley  is  a  corporation  organized 
and  existing  under  the  laws  of  the  State 
of  California,  since  1983.  The  firm's 
principal  place  of  business  is  located  at 
2022  Violet  Street,  Los  Angeles, 
California  90021.  Boley  is  an  importer 
and  wholesale  distributor  of  toys.  Toys 
intended  for  use  by  children  under  thre« 
years  of  age  constitute  less  then  ten 
percent  of  the  firm's  business. 

II.  Allegations  of  the  Staff 

4.  Boley  is  a  "person"  within  the 
meaning  the  meaning  of  section  2  of  the 
FHSA.  15  U.S.C.  1261(e),  and  therefore, 
subject  to  the  jurisdiction  of  the 
Consumer  Product  Safety  Commission. 

5.  On  five  occasions  between  April  7, 
1991,  and  March  22, 1992,  Boley  caused 
the  introduction  into  interstate 
commerce  of  13  kinds  of  toys  (78,408 
units)  intended  for  use  by  children 
under  three  years  of  age,  which  are 
identified  and  described  below: 


Product 


Row  boats 

Wind-Up  Wanderer  and  Happy  Bird  toys 

Winb-Up  Wanderer  Cloud  Buster  ....„ 

Funny  Busier  

Plastic  twin  t>aby 

Megatop  machine  cement  truck  

MegatofS  machine  bulldozer  

Megatop  machine  crane  truck 

Megatop  machine  dump  truck  

Megatop  machine  desert  star  van 

Megatop  macTiine  desert  star  racing  car 

Desert  star  jeep 

Desert  star  bug 


Entry 
date 
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2/11/91 
2/11/91 
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3/22/92 
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separated  parts  fit 
within  the  test  cylinder  as 
paragraph  7  above,  each  of 


the  toys  identified  in  paragraph  five 
presents  a  "mechanical  hazard"  within 
the  meaning  of  section  2(s)  of  the  FHSA. 
15  U.S.C.  1261(s)  (chocking,  aspiration 
and/or  ingestion  of  small  parts). 

8.  Each  of  the  toys  identified  in 
paragraph  6  above  is  a  "hazardous 
substance"  pursuant  to  section  2(f)(1)(D) 
of  the  FHSA.  15  U.S.C.  1261(f)(1)(D). 

9.  Each  of  the  toys  identified  in 
paragraph  6  above  is  a  "banned 
hazardous  substance"  pursuant  to  (a) 
section  2(q)(l)(A)  of  the  FHSA.  15 
U.S.C.  126l(q)(l)(A)  (any  toy  or  other 
article  intended  for  use  by  children 


which  bears  or  contains  a  hazardous 
substance);  and  (b)  16  CFR 
1500.18(a)(9). 

10.  Boley  knowingly  introduced  or 
caused  the  introduction  into  interstate 
commerce;  or  received  in  interstate 
commerce  and  delivered  or  proffered 
deliver}'  thereof  for  pay  or  otherwise, 
the  banned  hazardous  toys  identified  in 
paragraph  6  above,  in  violation  of 
sections  4  (a)  or  (c)  of  the  FHSA,  15 
U.S.C.  1263  (a)  or  (c),  respectively. 

III.  Response  of  Boley 

11.  Boley  denies  the  allegations  of  the 
staff  .set  forth  in  paragraphs  5  through  1 1 


above  that  it  has  knowingly  caused  the 
introduction  into  commerce  of  the 
aforesaid  banned  hazardous  toys,  or  that 
it  has  violated  the  FHSA  as  alleged  by 
the  staff. 

IV.  Agreement  of  the  Parties 

12.  The  Consumer  Product  Safety 
Commission  has  jurisdiction  over  Boley 
and  the  subject  matter  of  this  Settlement 
Agreement  under  the  following  acts: 
Consumer  Product  Safety  Act,  15  U.S.C. 
2051  et  seq.,  and  the  Federal  Hazardous 
Substances  Act,  15  U.S.C.  1261  et  seq. 

13.  Upon  final  acceptance  by  the 
Commission  of  this  Settlement 
Agreement  and  Order,  the  Commission 
shall  issue  the  attached  Order 
incorporated  herein  by  reference. 

14.  The  Commission  does  not  make 
any  determination  that  Boley  knowingly 
violated  the  FHSA.  The  Commission 
and  Boley  agree  that  this  Agreement  is 
entered  into  for  the  purposes  of 
settlement  only. 

15.  Upon  final  acceptance  of  this 
Settlement  Agreement  by  the 
Commission  and  issuance  of  the  Finai^ 
Order,  Boley  knowingly,  voluntarily  and 
completely,  waives  any  rights  it  may 
have  in  this  matter  (1)  to  an 
administrative  or  judicial  hearing,  (2)  to 
judicial  review  or  other  challenge  or 
contest  of  the  validity  of  the 
Commission's  actions,  (3)  to  a 
determination  by  the  Commission  as  to 
whether  Boley  failed  to  comply  with  the 
FHSA  as  aforesaid,  (4)  to  a  statement  of 
findings  of  fact  and  conclusions  of  law, 
and  (5)  to  all  claims  under  the  Equal 
Access  to  Justice  Act,  28  U.S.C.  2412. 

16.  For  purposes  of  section  6(b)  of  the 
CPSA,  15  U.S.C.  2055(b),  this  matter 
shall  be  treated  as  if  a  complaint  had 
issued;  and,  the  Commission  may 
publicize  the  terms  of  the  Settlement 
Agreement  and  the  Order. 

17.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  by  the 
Commission,  this  Settlement  Agreement 
and  the  Provisional  Order  shall  be 
placed  on  the  public  record  and  shall  be 
published  in  the  Federal  Register  in 
accordance  with  the  procedures  set 
forth  in  16  CFR  1118.20(e)-(h).  If  the 
Commission  does  not  receive  any 
written  request  not  to  accept  the 
Settlement  Agreement  within  15  days, 
the  Settlement  Agreement  shall  be 
deemed  finally  accepted  and  the  Final 
Order  shall  be  deemed  issued  on  the 
16th  day  after  the  date  the  Settlement 
Agreement  is  published  in  the  Federal 
Register. 

18.  The  parties  further  agree  that  the 
Commission  shall  issue  the  aforesaid 
Order;  and  that  a  violation  of  the  Order 
shall  subject  Boley  to  appropriate  legal 
action. 


19.  Agreements,  understandings, 
representations,  or  interpretations  made 
outside  of  this  Settlement  Agreement 
may  not  be  used  to  vary  or  contradict  its 
terms. 

20.  The  provisions  of  the  Settlement 
Agreement  and  Final  Order  shall  apply 
to  Boley  and  each  of  its  successors  and 
assign. 

Respondent  Boley  Corporation. 

Dated:  November  11.  1994.  by: 
Ronald  Wong, 

President.  Boley  Corporation,  2022  Violet 
Street,  Los  Angeles.  California  90021 

Commission  Staff 
David  Schmeltzer, 

Assistant  Executive  Director,  Office  of 
Compliance  and  Enforcement. 
Eric  L.  Stone, 

Acting  Director,  Division  of  Administrative 
Litigation,  Office  of  Compliance  and 
Enforcement. 

Dated:  December  6. 1994,  by: 
Earl  A.  Gershenow, 

Trial  Attorney.  Division  of  Administrative 
Litigation,  Office  of  Compliance  and 
Enforcement. 

Dated:  December  6, 1994,  by: 
Dennis  C.  Kacoyanis, 
Trial  Attorney,  Division  of  Administrative 
Litigation,  Office  of  Compliance  and 
Enforcement. 

Order 

Upon  consideration  of  the  Settlement 
Agreement  entered  into  between 
respondent  Boley  Corporation,  a 
corporation,  and  the  staff  of  the 
Consumer  Product  Safety  Commission, 
and  the  Commission  having  jurisdiction 
over  the  subject  matter  and  Boley 
Corporation;  and  it  appearing  that  the 
Settlement  Agreement  and  Order  is  in 
the  public  interest,  it  is 

Ordered,  That  the  Settlement 
Agreement  and  Order  be  and  hereby  is 
accepted;  and  it  is 

Further  Ordered,  That  upon  final 
acceptance  of  the  Settlement  Agreement 
and  Order,  Boley  Corporation  shall  pay 
to  the  Commission  a  civil  penalty  in  the 
amount  of  sixty  thousand  and  00/100 
dollars  {S60,00'0.00)  in  three  (3) 
payments  of  twenty  thousand  and  00/ 
100  dollars  ($20,000.00)  each.  The  first 
payment  shall  be  due  within  twenty  (20) 
days  after  ser\'ice  of  the  Final  Order  of 
the  Commission  accepting  the 
Settlement  Agreement,  hereinafter,  the 
"anniversary  date."  The  second 
payment  shall  be  made  within  one  year 
of  the  anniversary  date,  and  the  third 
payment  shall  be  made  within  two  years 
of  the  anniversary  date.  Payment  of  the 
fall  amount  of  the  civil  penalty  shall 
settle  fully  the  staffs  allegations  set 
forth  in  paragraphs  5  through  11  of  the 


Settlement  Agreement  and  Order  that 
Boley  Corporation  knowingly  violated 
the  FHSA.  Upon  the  failure  by  Boley 
Corporation  to  make  a  pavTnent  or  upon 
the  making  of  a  late  paxinent  by  Boley 
Corporation  (a)  the  entire  amount  of  the 
civil  penalty  shall  be  due  and  payable, 
and  (b)  interest  on  the  outstanding 
balance  shall  accrue  and  be  paid  at  the 
federal  legal  rate  of  interest  under  the 
provisions  of  28  U.SC.  1961  (a)  and  (b). 

Provisionally  accepted  and  Provisional 
Order  issued  on  the  11  ih  dav  of  )anuar\ 
1995 

By  order  of  the  Commissior. 
Sadye  E.  Dunn. 

Secretary.  Consumer  Product  Safety 
Commission. 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Partnership  Council  Meeting 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Department  of  Defense 
(DoD)  announces  a  meeting  of  the 
Defense  Partnership  Council.  Notice  of 
this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act.  This 
meeting  is  open  to  the  public.  The 
topics  to  be  discussed  are  promotion  of 
partnership  and  partnership  training. 
DATES:  The  meeting  is  to  be  held 
Wednesday  February  1, 1995,  in  room 
1E801,  Conference  Room  4  the  Pentagon 
from  10:00  a.m.  until  12  noon. 
Comments  should  be  received  by 
January  24.  1995,  in  order  to  be 
considered  at  the  February  1.  meeting. 
ADDRESSES:  We  invite  interested 
persons  and  organizations  to  submit 
WTitten  comments  or  recommendations. 
Mail  or  deliver  your  comments  or 
recommendations  to  Mr.  Kenneth 
Oprisko  at  the  address  shown  below. 
Seating  is  limited  and  available  on  a 
first-come,  first-served  basis. 
Individuals  wishing  to  attend  who  do 
not  possess  an  appropriate  Pentagon 
building  pass  should  call  the  below 
listed  telephone  number  to  obtain 
instructions  for  entr\'  into  the  Pentagon. 
Handicapped  individuals  wishing  to 
attend  should  also  call  the  below  listed 
telephone  number  to  obtain  appropriate 
accommodations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Kenneth  Oprisko.  Chief.  Labor 
Relations  Branch.  Field  Advisory 
Services  Division,  Defense  Civilian 
Personnel  Management  Service.  2461 
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of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552b(c)(l)  of 
title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact:  Timothy  J-  Galpin. 
Assistant  for  CNO  Executive  Panel 
Management.  4401  Ford  Avenue.  Suite 
601,  Alexandria,  VA  22302-0268, 
Phone:  (703)  756-1205. 

Dated:  January  11,  1995. 
■L.R.  McNe«s, 

LCDRJAGC,  t/S.V,  Federal  Register  Liaison 
Officer. 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0013;  FAR  Case  94- 
721] 

Clearance  Request  for  Cost  or  Pricing 
Data  and  Exemption  Information 

AGENCIES:  Department  of  Defense  (DOD). 

General  Services  Administration  (GSA). 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Notice  of  request  for  a  revision 

to  an  existing  OMB  clearance  (9000- 

0013). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501).  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  a  revision  of  a  currently 
approved  information  collection 
requirement  concerning  Cost  or  Pricing 
Data  and  E.\emption  Information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Favson.  Office  of  Federal 
Acquisition  Policy.  GSA  (202)  501- 
4755. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

FAR  case  94-721  implements  Section 
1201  through  1210  and  Sections  1251 
and  1252  of  the  Federal  Acquisition 
Streamlining  Act  of  1994  (the  Act).  It 
was  published  as  a  proposed  rule  on 
January  6.  1995  (60  FR  2282).  Highlights 
include  making  TINA  requirements  for 
civilian  agencies  substantially  the  same 
as  those  for  the  Department  of  Defense 
(increasing  the  threshold  for  submission 
of  "cost  or  pricing  data"  to  S500.000 
and  adding  penalties  for  defective 
pricing).  Provisions  are  also  included 


that  increase  the  threshold  for  October 
1, 1995.  New  exceptions  are  added  to 
the  requirement  for  the  submission  of 
"cost  or  pricing  data"  for  commercial 
items;  approval  levels  for  waivers  are 
changed,  and  prohibitions  are  placed  on 
acquiring  "cost  or  pricing  data"  when 
an  exception  applies.  The  coverage 
includes  a  clear  explanation  of  adequate 
price  competition  as  required  by  the 
Act. 

Also,  FAR  coverage  has  been  included 
that  addresses  (1)  "information  other 
than  cost  or  pricing  data",  (2) 
exemptions  based  on  established  catalog 
or  market  price,  (3)  inter-divisional 
transfers  of  commercial  items  at  price, 
and  (4)  price  competition  when  only 
one  offer  has  been  received. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  4  hours  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
General  Services  Administration.  FAR 
Secretariat.  18th  &  F  Streets.  NW.  Room 
4037,  Washington.  DC  20405.  and  to  the 
FAR  Desk  Officer.  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington. 
DC  20503. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents. 
14.633;  response  per  respondent,  6;  total 
annual  responses,  87,798;  preparation 
hours  per  response,  3.89;  and  total 
response  burden  hours,  341,534. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  copies  of  OMB 
applications  or  justifications  from  the 
General  Services  Administration,  F.^R 
Secretariat  (VRS).  Room  4037. 
Washington.  DC  20405.  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0013.  Cost  or  Pricing  Data  and 
Exemption  Information.  FAR  case  94- 
721,  Truth  in  Negotiations  Act  and 
Related  Changes,  in  all  correspondence. 

Dated:  [anuan,-  11,  1995 
Beverly  Favson, 
FAR  Secretariat. 
•   IFR  Doc.  95-1204  Filed  1-17-95;  8:45  ami 

BILLING  CODE  »820-34-M 


[OMB  Control  No.  900C-0007;  FAR  Case  94- 
780] 

OMB  Clearance  Request  for  Summary 
Subcontract  Report 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Adm.inistration  (GSA), 
and  National  Aeronavitics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  a  revision 
to  an  existing  OMB  clearance  (9000- 
0007)  for  Standard  Form  295. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501),  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  for  a 
revision  of  a  currently  approved 
information  collection  requirement 
concerning  Summary  Subcontract 
Report  (SF  295). 

DATES:  Comments  may  be  submitted  on 
or  before  March  20.  1995. 
ADDRESSES:  Send  comments  to  Mr.  Peter 
Weiss,  FAR  Desk  Officer.  OMB,  Room 
3235,  NEOB.  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Fayson,  Office  of  Federal 
Acquisition  Policy.  G.SA  (202)  501- 
4755. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

In  accordance  with  the  Small 
Business  Act  (15  U.S.C.  631,  et  seq.). 
contractors  receiving  a  contract  for  more 
than  $10,000  agree  to  have  small  and 
small  disadvantaged  business  concerns 
participate  in  the  performance  of  the 
contract  as  far  as  practicable. 
Contractors  receiving  a  contract  or  a 
modification  to  a  contract  expected  to 
exceed  $500,000  ($1,000,000  for 
construction)  must  submit  a 
subcontracting  plan  that  provides 
maximum  practicable  opportunities  for 
small  and  small  disadvantaged  business 
concerns.  Specific  elements  required  to 
be  included  in  the  plan  are  specified  in 
section  R(dl  of  the  Small  Business  Act 
and  are  implemented  in  FAR  19,7. 

In  conjunction  v.'ith  these  plans, 
contractors  must  submit  reports  of  their 
progress  on  SF  295,  Sunmiary 
Subcontract  Report.  In  addition,  OFPP 
Policy  Letter  91-1.  Government- Wide 
Small  Business  and  Small 
Disadvantaged  Business  Goals  for 
Procurement  Contracts,  requires 
Executive  branch  departments  and 
agencies  to  report  the  number  and  dollar 
value  of  subcontracts  awarded  to  small 
business,  small  di!>advantaged  business 
and  women-owned  small  business.  The 
report  is  being  revised  to  delete  the 
requirement  to  report  Labor  Surplus 


Area  Subcontracts  and  to  collect 
subcontract  goal  achievement  on 
contracts  with  women-owned  small 
business  concerns  (DOD  only).  This 
information  is  required  to  implement 
Section  7105  of  Public  Law  103-355. 

Information  submitted  on  SF  295  is 
used  to  assess  contractor's  compliance 
with  their  subcontracting  plans  and  to 
report  achievement  of  goals  for 
subcontract  awards  to  small  business, 
small  disadvantaged  business  and 
women-owned  small  business. 

B.  Annual  Reporting  Burden 

Total  annual  publii:  reporting  burden 
for  this  collection  of  information  is 
estimated  to  average  99,024  hours, 
including  the  time  for  reviewing 
instructions,  searching  e.xisting  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
General  Services  Admini-^tration.  FAR 
Secretariat.  18th  &  F  Streets.  NW.  Room 
4035.  Washington.  DC  20405,  and  to  the 
FAR  Desk  Officer,  Office  of  Infoimation 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,    , 
1,542;  responses  per  respondent,  3.6; 
total  annual  responses,  5,568; 
preparation  hours  per  response.  17.78; 
and  total  response  burden  hours. 
99,024. 

C.  Annual  Recordkeeping  Burden 

The  annual  recordkeeping  burden  is 
estimated  as  follows:  Recordkeepers, 
1,542;  hours  per  recordkeeper,  13;  and 
total  recordkeeping  burden  hours. 
20.046. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  copies  of  OMB 
applications  or  justifications  from  the 
General  Services  Administration.  FAR 
Secretariat  (VRS).  Room  4037. 
Washington.  DC  20405.  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0007.  FAR  case  94-780.  Small 
Business  (Pub.  L.  103-355.  Federal 
Acquisition  Streamlining  Act  of  1994). 
in  all  correspondence. 

Dated:  January  11.  1995. 
Beverly  Fayson, 
FAR  Secretariat. 

IFR  Doc.  95-1205  Filed  1-17-95;  8:45  ami 
BILLING  CODE  6820-34-M 


[OMB  Control  No.  9000-0006;  FAR  Case  94- 
780] 

Clearance  Request  for  Subcontracting 
Plans/SutKontracting  Report  for 
Individual  Contracts  (Standard  Form 
294) 

AGENCIES:  Department  of  Defense  (DOD). 

General  Services  Administration  (GS.M. 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Notice  of  request  for  a  revision 

to  an  existing  OMB  clearance  (9000- 

0006). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501),  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  a  revision  of  a  currently 
approved  information  collection 
requirement  concerning  Subcontracting 
Plans/Subcontracting  Reporting  f')r 
Individual  Contracts  (Standard  Form 
294). 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Fayson,  Office  of  Federal 
Acquisition  Policy.  GSA  (202)  501- 
4755. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

In  accordance  with  the  Small 
Business  Act  (15  U.S.C.  631.  et  seq.) 
contractors  receiving  a  contract  for  more 
than  SIO.OOO  agree  to  have  small  and 
small  disadvantaged  business  concerns 
participate  in  the  performance  of  the 
contract  as  far  as  practicable. 
Contractors  receiving  a  contract  or  a 
modification  to  a  contract  expected  to 
exceed  S500.000  (SI. 000.000  for 
construction)  must  submit  a 
subcontracting  plan  that  provides 
maximum  practicable  opportunities  for 
small  and  small  disadvantaged  business 
concerns.  Specific  elements  required  to 
be  included  in  the  plan  are  specified  in 
section  8(d)  of  the  Small  Business  .^ct 
and  implemented  in  FAR  subpart  19.7. 

A  satisfacton,'  subcontracting  plan  is 
required  before  a  contract  exceeding 
S500.000  ($1,000,000  tor  construction) 
can  be  awarded.  The  contracting  officer 
must  examine  the  information  in  the 
proposed  plan  to  determine  if  the  plan 
is  in  compliance  with  the  Small 
Business  Act  and  the  F.\R.  In  addition, 
the  information  is  used  for  policy  and 
management  control  purposes. 

In  conjunction  with  these  pLins. 
contractors  must  submit  semiannual 
reports  of  their  progress  on  Standard 
Form  294.  Subcontracting  Report  for 
Individual  Contracts.  Information 
submitted  on  Standard  Form  294  is  ust'c' 
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DEPARTS  ENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collectior  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Ni  itice  of  proposed  information 
collection  requests. 


The  Director.  Information 
Group,  invites  comments  on 
infuniiation  colle<;tion 


po  ed 


requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
17.  1995. 

ADDRESSES:  Written  comments  should 
he  addressed  to  the  Office  of  ■ 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok:  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget,  723  17th 
Street  NW..  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
1)6  addressed  to  Patrick  J.  Sherrill. 
Department  of  Education.  400  Maryland 
Avenue  SW..  Room  5624,  Regional 
Office  Building  3.  Washington,  DC 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  J.  Sherrill  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  Stale  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Group,  publishes 
this  notice  containing  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following: 

(1)  Type  of  review  requested,  e.g.. 
new,  revision,  extension,  existing  or 
reinstatement; 

(2)  Title: 

(3)  Frequency  of  collection; 

(4)  The  affected  public; 

(5)  Reporting  burden;  and/or 

[{')  Recordkeeping  burden:  and 

(7)  Abstract.  OMB  invites  public 
comment  at  the  address  specified  above. 
Copies  of  the  requests  are  available  from 
Patrick  J.  Sherrill  at  the  addrcs.s 
specified  above. 


Datfd:Ianuary  11. 1993. 
Gloria  Parker, 

Dinfctor.  Information  Resoiirrns  (innifi. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  ReiiistalennnU 

Title:  1996  National  Postsetondury 
Student  Aid  Study 

Frequency:  Annually 

Affected  Public:  Individuals  or 

households;  Busines.ses  or  other  for- 
profit;  Not-for-profit  institutions 

Reporting  Burden: 
Response:  2.965 
Burden  Hours:  36.191 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

M6.sfr«cf:This  study  will  collect  data 
from  a  sample  of  students  in 
postsecondary  institutions,  including 
institution  financial  aid  data  on 
sampled  students,  and  a  sample  of 
students'  parents.  It  will  collect  data 
to  determine  how  students  and 
families  finance  postsecondary 
education,  addressing  important 
issues  in  this  eu^a.  This  collection  is 
for  institutional,  student,  and  parent 
data. 

IKR  Doc.  95-1119  Filed  1-17-95:  B:45  am] 

BtLLMG  CODE  4«0(M)1-M 


Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

SUMMARY:  The  Director,  Infonnation 
Resources  Group,  invites  comments  on 
proposed  infonnation  collection 
requests  as  required  by  the  Papcrw»)rk 
Reduction  Act  of  1980. 
DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act. 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Offi<  o  (jf 
Management  and  Budget  (OMB)  has 
been  requested  by  February  22,  1095. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok.  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  723  17th 
Street  NW.,  Room  3208,  Now  Fjcecutive 
Office  Building,  Washington.  DC. 
20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  ). 
Sherrill,  Department  of  Education,  400 
Maryland  Avenue.  SW..  Room  5024. 
Regional  Office  Building  3.  Washington. 
DC  20202-4651. 


FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill.  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Services  (FIRS)  at  1-800-877- 
8339  between  8  a.m.  and  8  p.m..  Eastern 
time,  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Information  Resoifrces 
Group,  publishes  this  notice  with  the 
attached  proposed  information 
collection  request  prior  to  submission  of 
this  request  to  OMB.  This  notice 
contains  the  following  information: 

(1)  Type  of  review  requested,  e.g., 
expedited; 

(2)  Title; 

(3)  Abstract; 

(4)  Additional  Information: 

(5)  Frequency  of  collection: 

(6)  Affected  public;  and 

(7)  Reporting  and/or  Recordkeeping 
burden.  Because  an  expedited  review  is 
requested,  a  description  of  the 
information  to  be  collected  is  also 
included  as  an  attachment  to  this  notice. 

Dated:  January  11, 1995. 
Gloria  Parker, 

Director,  Infonnation  Reiourres  Crciip. 

Office  of  Postsecondary  Education 

Type  of  Review:  Expedited 

Title:  Educational  Research  and 
Development  Center  Program;  and 
Jacob  K.  Javits  Gifted  and  Talented 
Education  Program 

Frequency:  Annually 

Affected  Public:  Not-for-profit 
institutions;  State.  Local  or  Tribal 
Governments 

Reporting  Burden: 
Responses:  52 
Burden  Hours:  20.800 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  This  collection  of  information 
is  necessary  in  order  to  allow 
institutions  of  higher  education  and 
other  eligible  parties  to  present 
proposals  for  awards  for  research  and 
development  centers  in  gifted  and 
talented  education  and  other  mission 


areas.  The  information  is  to  be  used 
to  determine  which  applicants 
propose  the  most  promising  research 
and  development  activities. 
Additional  Infonnation:  An  expedited 
review  is  being  requested  for  February 
22,  1994.  The  request  for  expedited 
review  of  this  package  is  based  on  the 
program's  interest  in  making  a  center 
award  for  a  center  in  gifted  and 
talented  education  research  within 
fiscal  year  1995.  Such  an  award  is 
specifically  called  for  by  the  Jacob  K. 
Javits  Gifted  and  Talented  Education 
Act  of  1994.  This  activity  has  twice 
been  subject  to  various  delays  that 
have  already  occurred.  An  expedited 
review  will  give  the  program  office  15 
days  to  review  public  comment, 
determine  whether  any  changes  are 
required,  and  go  forward  with  the 
grant  competition  without  any  delay. 

IFRDoc.  95-1118  Filed  1-17-95:  8:45  am] 

BILLING  CODE  4000-01 -M 


Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Information 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  Februarv 
17,1995. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok:  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
Street.  NW.,  Room  3208.  New  Executive 
Office  Building,  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  5624.  Regional 
Office  Building  3,  Washington.  DC 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherill  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m  and  8  p.m..  Eastern  time. 
Monday  through  Friday 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 


Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Group,  publishes 
this  notice  containing  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contain  the  following: 
(1)  Type  of  review  requested,  e.g..  new. 
revision,  extension,  existing  or 
reinstatement:  (2)  Title:  (3)  Frequency  of 
collection:  (4)  The  affected  public:  (5) 
Reporting  burden:  and/or  (6) 
Recordkeeping  burden:  and  (7)  Abstract 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above 

Dated:  January  11. 1995. 
Gloria  Parker, 

DirtTtor.  Information  ResourtfS  Croup 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision 

Title:  Consolidation  Loan  Rebate  Fee 
Report 

Frequency:  Monthly 

Affected  Public:  Businesses  or  other  for- 
profit;  State.  Local  or  Tribal 
Government 

Reporting  Burden: 

Responses:  12 

Burden  Hours:  4,800 
Recordkeeping  Burden  ■ 

Recordkeepers:  400 

Burden  Hours:  400 

Abstract:  The  information  collected  on    . 
the  Consolidation  Loan  Rebate  Fee 
Report  will  be  used  to  document 
Federal  Consolidation  loans  held  t>\ 
lenders  who  are  responsible  for 
sending  interest  payment  rebate  feos 
to  the  Secretary  of  Education.  The 
Department  will  use  the  information 
to  submit  interest  payment  rebate  fees 
to  Education  for  Federal 
Consolidation  Loans  di.sbursed  nn  cr 
after  October  1.  1993. 
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[CFDANo.:at.129C] 

Rehabilitati  >n  Training— Rehabilitation 
Long-Term  Training;  Notice  Inviting 
Application^  for  New  Awards  for  Fiscal 
Year  (FY)  1  «5 

Purpose  t  f  Program:  To  provide 
grants  for  (1 )  projects  that  provide  basic 
or  advancec  training  leading  to  an 
academic  di  (gree  in  the  field  of  study 
identified  ii  i  the  Absolute  Priority 
section  of  tl  is  notice;  and  (2)  projects 
that  provide  a  specified  series  of  coiu-ses 
or  program  ii  study  leading  to  award  of 
a  certificate  in  the  field  of  study 
identified  li  i  the  Absolute  Priority 
section  of  tl  is  notice. 

Eligible  A  pplicants:  State  agencies 
and  oiher  public  or  nonprofit  private 
agencies  an  i  organizations,  including 
institutions  of  higher  education. 

Deadline  For  Transmittal  of 
Applicatiors: March  21. 1995. 

Deadline  For  Intergovernmental 
Review:  Mar  20.  \995. 

AppUcati  jns  Available:  January  20. 
1995. 

Available  Funds:  $250,000. 

Estimatet  Range  of  Awards: 
SlOO, 000-1 50,000. 

Estimateil  Average  Size  of  Awards: 
$125,000. 

Estimated  Number  of  Awards:  2. 

Note:  Tiie  )epartment  is  not  bound  by  any 
estimates  in  his  notice. 

Project  Pi  friod:  Up  to  60  months. 

Applicab  e  Regulations:  (a)  The 
Education  1  )epartment  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Par  s  74.  75,  77,  79,  80,  81 ,  82. 
85,  and  86;  and  (b)  The  regulations  for 
this  prograi  a  in  34  CFR  Parts  385  and 
386. 
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expand  training  opportunities  for 
graduate  students,  particularly  students 
with  disabilities  and  those  from 
minority  backgrounds,  to  administer 
rehabilitation  placement  programs. 

For  Applications  or  Information 
Contact:  Robert  Werner.  U.S. 
Department  of  Education.  600 
Independence  Avenue.  S.W..  Room 
3322  Switzer  Building.  Washington. 
D.C.  20202-2649.  Telephone:  (202)  205- 
8291.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
may  call  the  Federal  Information  Relay 
Service  (HRS)  at  1-800-877-6339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950:  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements.  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  29  U.S.C.  774. 
Dated:  )antiary  11. 1995. 
ludith  E.  Heumann, 

Assistant  Secivlary  for  Special  Education  and 

Rehabilitative  Services. 
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Office  of  Postsecondary  Education 

Federal  Perkins  Loan,  Federal  Work- 
Study,  and  Federal  Supplemental 
Educational  Opportunity  Grant 
Programs 

agency:  Department  of  Education. 
ACTION:  Notice  of  the  closing  date  for 
institutions  to  submit  a  request  for  a 
waiver  of  the  allocation  reduction  for 
the  underuse  of  funds  under  the  Federal 
Perkins  Loan,  Federal  Work-Study 
(FWS),  or  Federal  Supplemental 
Educational  Opportunity  Grant  (FSEOG) 
programs  (known  collectively  as  the 
campus-based  programs). 

summary:  The  Secretary  gives  notice  to 
institutions  of  higher  education  of  the 
deadline  for  an  institution  to  submit  a 
written  request  for  a  waiver  of  the 
allocation  reduction  being  applied  to  it-^ 
Federal  Perkins  Loan,  FWS,  or  FSEOC; 
allocation  for  the  1995-96  award  year 
(July  1, 1995  through  June  30,  1996) 
because  the  institution  returned  more 
than  10  percent  of  its  allocation  for  that 
program  for  the  1993-94  award  year 
(luly  1. 1993  through  June  30. 1994). 


DATE:  Closing  Date  for  Submitting  a 
Waiver  Request  and  any  Supporting 
Information  or  Documents.  For  an 
institution  that  returned  more  than  10 
percent  of  its  Federal  Perkins  Loan, 
FWS,  or  FSEOG  allocation  for  the  1993- 
94  award  year  to  be  considered  for  a 
waiver  of  the  allocation  reduction  for  its 
1995-96  award  year  allocation,  it  must 
mail  or  hand-deliver  its  waiver  request 
and  any  supporting  information  or 
documents  on  or  before  February  21, 
1995.  The  Department  will  not  accept  a 
waiver  request  submitted  by  facsimile 
transmission.  The  waiver  request  must 
be  submitted  to  the  Campus-Based 
Programs  Financial  Management 
Division  at  one  of  the  addresses 
indicated  below. 

ADDRESSES:  Waiver  Request  and  any 
Supporting  Information  or  Documents 
Delivered  by  Mail.  The  waiver  request 
and  any  supporting  information  f)r 
documei:ts  delivered  by  mail  must  be 
addressed  to  Sandra  Donelson, 
Financial  Management  Specialist.  Fund 
Control  Branch,  Campus-Based 
Programs  Financial  Management 
Division.  Accounting  and  Financial 
Management  Service,  Student  Financial 
Assistance  Programs.  U.S.  Department 
of  Education.  Room  4621,  Regional 
Office  Building  3,  600  Independence 
Avenue.  S.W..  Washington.  D.C.  20202- 
5452.  An  applicant  must  show  {>roof  of 
mailing  consisting  of  one  of  the 
following:  (1)  A  legibly  dated  U.S. 
Postal  Service  postmark;  (2)  a  legible 
mail  receipt  with  the  date  of  mailing 
stamped  by  the  U.S.  Postal  Service;  (3) 
a  dated  shipiping  label,  invoice,  or 
receipt  from  a  conmiercial  carrier;  or  (4) 
any  other  proof  of  mailing  acceptable  to 
the  Secretary' e)f  Education. 

If  a  waiver  request  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  maihng:  (1)  A  private  metered 
postmark,  or  (2)  a  inail  n-ceipt  that  is 
not  dated  by  the  U.S.  Postal  Service. 
An  institution  should  note  that  the 
U.S.  Postal  Service  dot;s  not  uniformly 
provide  a  dated  postmark.  Before 
relying.on  this  method,  an  institution 
should  check  with  its  local  post  office 
An  institution  is  encouraged  to  use 
certified  or  at  least  first  class  mail. 
'  Institutions  that  submit  waiver  nrqiiests 
and  any  supporting  information  or 
documents  after  the  closing  date  will 
not  be  considercid  for  a  waiver  of  the 
allocation  reduction  being  ajiplied  to  its 
fillocation  under  any  of  the  campus- 
based  programs  for  award  year  1995-9t) 
Waiver  Requests  and  any  Supporting 
Information  or  Documents  Deliven-d  by 
Hand.  A  waiver  rtKjuest  and  any 
supporting  information  or  documents 


delivered  by  hand  must  be  taken  to 
Sandra  Donelson.  Financial 
Managenient  Specialist,  Fund  Control 
Branch,  Campus-Based  Programs 
Financial  Management  Division, 
Accounting  and  Financial  Management 
Service,  Student  Financial  Assistance 
Programs.  U.S.  Department  of 
Education.  Room  4621.  Regional  Office 
Building  3.  7th  and  D  Streets  SW.. 
Washington.  D.C.  Hand-delivered 
waiver  requests  will  be  accepted 
between  8:00  a.m.  and  4:30  p.m. 
(Eastern  time)  daily,  except  Satiu'days. 
Sundays,  and  Federal  holidays.  A 
waiver  request  for  the  1995-96  award 
year  that  is  delivered  by  hand  will  not 
be  accepted  after  4:30  p.m.  on  the 
closing  date. 

SUPPLEMENTARY  INFORMATION:  Under 
sections  413D(e)(2).  442(e)(2),  and 
462(j)(4)  of  the  Higher  Education  Act  of 
1965,  as  amended,  if  an  institution 
returns  more  than  10  percent  of  its 
Federal  Perkins  Loan,  FWS.  or  FSEOG 
allocation  for  an  award  year,  the 
institution  will  have  its  allocation  for 
the  second  succeeding  award  year  for 
that  program  reduced  by  the  dollar 
amount  returned.  The  Secretary  may 
waive  this  requirement  for  a  specific 
institution  if  the  Secretary  finds  that 
enforcement  of  the  requirement  would 
be  contrary  to  the  interest  of  the  affected 
campus-based  program.  The  institution 
must  provide  a  written  waiver  request 
and  any  supporting  information  or 
documents  by  the  established  February 
21.  1995  closing  date.  The  waiver 
request  must  be  signed  by  an 
appropriate  institutional  official  and 
above  the  signature  the  official  must 
include  the  statement:  "I  certify  that  the 
information  the  institution  provided  in 
this  waiver  request  is  true  and  accurate 
to  the  best  of  my  knowledge.  I 
understand  that  the  information  is 
subject  to  audit  and  program  review  by 
representatives  of  the  Secretary  of 
Education."  If  the  institution  submits  a 
waiver  request  and  any  supporting 
information  or  documents  after  the 
closing  date,  the  request  will  not  be 
considered. 

Applicable  Regulations 

The  following  regulations  apply  to  the 
campus-based  programs: 

(1)  Student  Assistance  General 
Provisions.  34  CFR  Part  668. 

(2)  Federal  Perkins  Loan  Program,  34 
CFR  Part  674. 

(3)  Federal  Work-Studv  Program.  34 
CFR  Part  675. 

(4)  Federal  Supplemental  Educational 
Opportunity  Grant  Program,  34  CFR  Part 
676.- 


(5)  Institutional  Eligibility  Under  the 
Higher  Education  Act  of  1965,  as 
amended.  34  CFR  Part  600. 

(6)  New  Restrictions  on  Lobbying,  34 
CFR  Part  82. 

(7)  Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants),  34  CFR 
Part  85. 

(8)  Drug-Free  Schools  and  Campuses, 
34  CFR  Part  86. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  assistance  concerning  the 
waiver  request  or  other  operational 
procedures  of  the  campus-based 
programs,  contact:  Sandra  Donelson. 
Financial  Management  SpeciaUst,  Fund 
Control  Branch,  Campus-Based 
Programs  Financial  Management 
Division,  Accounting  and  Financial 
Management  Service,  Student  Financial 
Assistance  Programs,  U.S.  Department 
of  Education,  Room  4621,  Regional 
Office  Building  3,  600  Independence 
Avenue,  S.W.,  Washington,  DC.  20202- 
5452,  Telephone  (202)  708-7741. 
Individuals  who  use  a 
telecominunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

(Authority:  20  U.S.C  1087aa  et  seq.:  42 
U.S.C  2751  et  seq.:  and  20  U.S.C  1070b  ft 
seq) 

Dated:  January  9,  1995. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 

Education. 

(Catalog  of  Federal  Domestic  Assistance 

Numbers:  84.007  Federal  Supplemental 

Educational  Opportunity  Grant  Program; 

84.033  Federal  Work-Study  Program;  84.038 

Federal  Perkins  Loan  Program) 

|KR  Doc.  95-1117  Filed  1-17-95;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER95-32&-000,  et  al.] 

Illinois  Power  Company,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

January  9,  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 

1.  Illinois  Power  Company 

I  Docket  No.  ER95-326-000| 

Take  notice  that  on  December  23. 
1994,  Illinois  Power  Company  (Illinois) 
tendered  for  filing  an  Interchange 
Agreement  between  Illinois  and 


Heartland  Energy  Services,  Inc. 
(Heartland).  Illinois  states  that  the 
purpose  of  this  agreement  is  to  provide 
for  the  buying  and  selling  of  capacity 
and  energy  between  Illinois  and 
Heartland. 

Comment  date:  January  23, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Illinois  Power  Company 

I  Docket  No.  ER95-327-000] 

Take  notice  that  on  December  23. 
1994.  Illinois  Power  Company  (Illinois) 
tendered  for  filing  an  Interchange 
Agreement  between  Illinois  and  LC&E 
Power  Marketing,  Inc.'  (LP.M).  Illinois 
states  that  the  purpose  of  this  agreement 
is  to  provide  for  the  buying  and  selling 
of  capacity  and  energy  between  Illinois 
and  LPM. 

Comment  date:  January-  23.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Illinois  Power  Company 

[Docket  No.  EK95-328-OO0J 

Take  notice  that  on  December  23. 
1994.  Illinois  Power  Company  (Illinois) 
tendered  for  filing  an  Interchange 
Agreement  between  Illinois  and 
Rainbow  Energy  Marketing  Corporation 
(REMC).  Illinois  states  that  the  purpose 
of  this  agreement  is  to  provide  for  the 
buying  and  selling  of  capacity  and 
energy  between  Illinois  and  REMC. 

Comment  date:  January  23,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Public  Service  Company  of  New 
Mexico 

jOocket  No.  ER95-329-000I 

Take  notice  that  on  December  23. 
1994.  the  Public  Service  Company  of 
New  Mexico  (PNM)  tendered  for  filing 
a  Notice  of  Continuation  of  Sc^vtce 
Under  Expiring  System  Transmihsion 
Agreement  between  PN.M  and  Plains 
Electric  Generation  and  Transmission 
Cooperative.  Inc. 

Comment  date:  January  23,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  San  Diego  Gas  &  Electric  Company 

jDotket  No.  ER95-330-000I 

Take  notice  that  on  Decenil>er  23. 
1994,  San  Diego  Gas  &  Electric 
Company  (SDG&E)  tendered  for  filing 
and  acceptance,  an  Interchange 
Agreement  (Agreement)  beivvw^n  SIX".&E 
and  the  City  of  Banning  (Banning). 

SDG&E  requests  that  the  Cximmission 
allow  the  Agreemeht  to  become  effective 
on  the  1st  day  of  March  1995  or  at  the 
earliest  possible^latc. 
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Comment  date:  January  23,  1995,  in 
accordance  vith  Standard  Paragraph  E 
at  the  end  o  this  notice. 

6.  lowa-llliqois  Gas  and  Electric 
Company 

*95- 
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that  on  lowa-llhnois  Gas 
Electric^ Company  (lowa-IUinois), 
filing  an  initial  rate 
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Cloud  Electric  Utilities, 

of  the  City  of  Key  West, 
(S  of  Lakeland.  Starke, 
and  Vero  Beach,  Florida, 
greements  extend  the  terms 
.etters  of  Commitment 

a  Electric  and  each  of  the 
;s  under  interchange  Ser\'ice 
Negotiated  Interchange 


Tanpe 


Electric  proposes  an  effective 
an»|ary  1,  1995,  for  the  Letter 
and  therefore  requests 
tHe  Commission's  notice 

the  filing  have  been  served 
I  le  other  parties  to  the  Letter 
and  the  Florida  Public 
Corhmission. 


Comment  date:  January  23, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Indiana  Michigan  Power  Company 

IDocket  No.  ER95-336-000] 

Take  notice  that  on  December  27. 
1994,  Indiana  Michigan  Power 
Company  ((I&M)  tendered  for  filing  a 
Service  Agreement  with  the  City  of 
Auburn,  Indiana  (Auburn).  The  Service 
Agreement  executed  by  I&M  and 
Auburn  provides  that  I&M  will  continue 
to  supply  Auburn  its  full  requirements 
of  power  and  energy  pursuant  to  I&M's 
Tariff  MRS,  which  service  is  currently 
provided  to  a  Service  Agreement  dated 
Mav  19,  1987. 

Comment  date:  January  23.  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Southern  California  Edison  Company 

IDocket  No.  ER95-337-O001 

Take  notice  that  on  December  27, 
1994,  Southern  California  Edison 
Company  (Edison)  tenders  for  filing  the 
following  Supplemental  Agreements 
(Supplemental  Agreements)  to  the  1990 
Integrated  Operations  Agreements  (lOA) 
with  the  City  of  Azusa  (Azusa).  FERC 
Rate  Schedule  No.  247.  City  of  Barming 
(Banning).  FERC  Rate  Schedule  No.  248. 
and  the  City  of  Colton  (Colton).  FERC 
Rate  Schedule  No.  249.  and  associated 
Firm  Transmission  Agreements  (FTS 
Agreements)  with  Azusa.  Banning  and 
Colton  Cities).  Additionally.  Edison  also 
tendered  for  filing  related  Operating 
Procedures  (Operating  Procedures) 
between  Edison,  the  Cities  and  the 
Department  of  Water  and  Power  of  the 
City  of  Los  Angeles  (LADWP): 
1995  Supplemental  Agreement  Between 
Southern  California  Edison  Company 
and  City  of  Azusa  For  tlie  Integration 
of  City's  Entitlement  in  San  Juan  Unit. 
Edison— Azusa  1995  San  hi  .a  Unit  3 
Firm  Transmission  Service  Agreement 
Between  Southern  California 
Company  And  the  City  of  Azusa. 
1995  Supplemental  Agreement  Between 
Southern  California  Edison  Company 
and  City  of  Banning  For  The 
Integration  of  City's  Entitlement  in 
San  Juan  Unit  3. 
Edison — Banning  1995  San  Juan  Unit  3 
Firm  Transmission  Service  Agreement 
Between  Southern  California  Edison 
Company  and  City  of  Banning. 
1995  Supplemental  Agreement  Between 
Southern  California  Edison  Company 
And  City  of  Colton  For  The 
Integration  of  City's  Entitlement  in 
San  Juan  Unit  3. 
Edison — Colton  1995  San  Juan  Unit  3 
Firm  Transmission  Service  Agreement 
Between  Southern  California  Edison 
Company  and  City  of  Colton. 


Operating  Procedures  For  Firm 
Transmission  Service  Agreement 
Among  The  Department  of  Water  And 
Power  Of  The  City  of  Los  Angeles, 
City  of  Azusa.  And  Southern 
California  Edison  Company. 
Operating  Procedures  For  Firm 
Transmission  Service  Agreement 
Among  The  Department  of  Water  and 
Power  Of  The  City  of  Los  Angeles, 
City  of  Banning,  and  Southern 
California  Edison  Company. 
Operating  Procedures  For  Firm 
Transmission  Service  Agreement 
Among  The  Department  Of  Water  and 
Power  Of  The  City  Of  Los  Angeles, 
City  Of  Colton,  And  Southern 
California  Edison  Company. 
The  Supplemental  Agreements  and 
FTS  Agreements  set  forth  the  terms  and 
conditions  by  which  Edison  will 
integrate  and  provide  firm  transmission 
service  for  each  Cities'  entitlement  in 
San  Juan  Unit  3.  The  Operating 
Procedures  clarify  the  scheduling  and 
operating  relationship  among  LADWP. 
Edison,  and  each  of  the  Cities  with 
respect  to  the  use  of  the  transmission 
ser\'ice  provided  by  LADWP  and  Edison 
to  each  City  for  the  Cities'  San  Juan  Unit 
3  resource.  Edison  seeks  waiver  of  the 
60  day  prior  notice  requirements  and 
requests  the  Commission  to  assign  an 
effective  date  of  January  1,  1995. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  January  23.  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Montaup  Electric  Company 

IDockel  No.  ER95-338-O00i 

Take  notice  that  on  December  27, 
1994,  Montaup  Electric  Company 
tendered  for  filing  a  Notice  of 
Cancellation  of  Exhibit  A  to  Montaup's 
Transmission  Service  Agreement  with 
the  City  of  Taunton,  MA. 

Comment  da/e:  January  23,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Niagara  Mohawk  Power 
Coqioration 

IDocket  No.  ER95-339-0001 

Take  notice  that  on  December  27, 
1994.  Niagara  Mohawk  Power 
Corporation  (Niagara)  tendered  for  filing 
with  the  Commission  an 
Intercoruiection  and  Transmission 
Services  Agreement  (Agreement) 
between  Niagara  and  the  City  of 
Jamestown  Board  of  Public  Utilities 
(Jamestown).  The  Agreement  provides, 
among  other  things,  for  the  installation 
of  facilities  required  to  increase  the 


capability  of  the  delivery  point  between 
Niagara  and  Jariiestown.  Niagara 
Mohawk  requests  that  the  Agreement 
become  effective  sixty  days  from  the 
date  of  filing. 

Comment  date:  January  23,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Wisconsin  Electric  Power  Company 

IDorket  No.  ER95-34O-O00J 

Take  notice  that  on  December  27. 
1994.  Wisconsin  Electric  Power 
Company  (Wisconsin  Electric)  tendered 
for  filing  an  Electric  Service  Agreement 
between  itself  and  Louis  Dreyfus 
Electric  Power  Inc.  (Dreyfus).  Thf; 
Electric  Service  Agreement  provides  fur 
service  under  Wisconsin  Elt'ctric's 
Coordination  Sales  Tariff. 

Wisconsin  Electric  requests  dn 
effective  date  of  sixty  days  fmni  date  of 
filing.  Copies  of  the  filing  have  been 
served  on  Dreyfus,  the  Public  Service 
Commission  of  Wisconsin,  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  January  23. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E.. 
Washington.  D.C.  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
takpji.  but  will  not  serve  to  m.ake 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  fur  public 
inspection. 
Lots  D.  Cashell, 
Strcrelary. 

[FR  Dot;.  95-1095  Filed  1-17-95;  «:45  am] 
BILLING  CODE  6717-01-P 


[Docket  No.  CP95-1 24-000,  et  al.] 

Columbia  Gas  Transmission 
Corporation,  et  al.;  Natural  G35 
Certificate  Filings 

|uiiuar>'  9. 1995. 

Take  notice  that  the  ft>ilowing  filings 
h.no  been  made  with  the  Coiumission: 


1.  Columbia  Gas  Transmission 
Corporation 

IDcxkel  No.  CP9.5-1 24-000) 

Take  notice  that  on  December  20. 
1994.  Columbia  Gas  Transmission 
Ciorporation  (Columbia).  1700 
.MacCorkle  Avenue.  S.E..  Charleston. 
West  Virginia  25314.  filed  in  Docket  No. 
CP95-1 24-000  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
certain  transportation  and  exchange 
services  between  Columbia  and  Gas 
Transport.  Inc.  (Cas  Transport),  all  as 
.'I'.ore  fully  set  forth  in  the  application 
on  file  with  the  Commi.ssinn  and  open 
to  public  inspection. 

Columbia  proposes  to  abandon  four 
specific  transportation  and  exchange 
services  under  its  Rate  Schedules  X-5. 
X-9.  X-19.  and  X-77  which  provided 
gas  for  Gas  Transport's  Anchor  Hocking 
Corporation's  facility  in  Lancaster, 
Ohio. 

Comment  date:  January  30.  1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Associated  Natural  Gas.  Inc. 

|[)<K:k»a  No.  CP9.5-135-000] 

Take  notice  that  on  December  27. 
1994.  Associated  Natural  Gas.  Inc.. 
(ANGl).  900  Republic  Plaza.  370 
Seventeenth  Street.  Suite  900.  Denver. 
CO  80202.  filed  in  Docket  No.  CP95- 
135-000  a  petition  pursuant  to  Section 
16  of  the  Natural  Gas  Act  (NGA)  and 
Rule  207(a)(2)  of  the  Commi.ssion's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.207(a)(2)).  for  a  declaratory  order 
disclaiming  Commission  jurisdiction 
over  certain  facilities  and  the  services 
provided  through  them,  all  as  more  fully 
set  forth  in  the  petition  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

ANGI  set'ks  a  declaratory  order  from 
the  Conunis.sion  finding  that  the 
Minden-Terryville  line  serves  a 
pr(Kiuction  and  gathering  function  and 
petitions  the  Commission  to  allow  ANGI 
to  roil  into  it.';  existing  production  and 
gathering  sysienis  the  42-mile  lateral. 

Comment  date:  January  3D.  1995.  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

3.  NCX  Company,  Inc. 

IDiK-ket  No.  CF9.i~l. 39-001)1 

Take  notice  that  on  December  29. 
1994.  NCX  Company,  Inc.  (NCX).  203 
Canmdelet,  Suite  350,  New  Orleans, 
Louisiana  70130,  filed  in  Docket  No. 
CP95-1 39-000  a  petition  pursuant  to 
Section  1(b)  of  the  Natural  Gas  Act 
(NGA)  for  a  declaratory  order  exempting 
facilities  to  lie  purchased  from  Natural 


Gas  Pipeline  Company  of  America 
(Natural)  Irom  Commission  regulation 
under  the  NGA,  all  as  more  fully  set 
forth  in  the  petition  on  file  with  the 
Commission  and  open  to  public 
inspection. 

NC;X  proposes  to  purchase  from 
Natural  a  0.95  mile  pipeline  lateral  and 
appurtenant  facilities  in  High  I.-,land 
Block  A-270.  offshore  Texas,  for  use  in 
NCX's  gathering  operations.  It  is  stated 
that  the  length  (less  than  a  mile)  and 
diameter  (10  inches)  of  the  lateral  are 
consi.stent  with  a  delerminatiun  of 
gatliering  for  offshore  lines.  It  is  further 
stated  that  the  lower  operating  pn;ssure 
of  the  line  and  the  absence  of 
compression  and  processing  also 
support  a  finding  of  non-jurisdictional 
gathering. 

Comment  date:  January  30,  1995.  in 
accordance  with  the  first  paragraph  of 
Standard  Paragrajih  F  at  the  end  of  this 
notice. 

4.  CNG  Transmission  Corporation 
National  Fuel  Gas  Supply  Cktrporation 

IDoiket  No.  CP95-1 42-000) 

Take  notice  that  on  December  30, 
1994,  CNG  Transmission  Corporation 
(CNGT).  445  West  Main  Str.;et. 
Clarksburg.  West  Virginia  26301.  and 
National  FuelGas  Supply  Corporation 
(Nation  Fuel)  jointly  filed  in  Docket  No. 
CP95-1 42-000  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Cias  Act  for 
permission  and  approval  to  abandon 
their  jointly-owned  line  in  Green  and 
Pine  Townships.  PA.,  to  abandon  four  of 
CNGTs  gathering  lines,  and  to  abandon 
an  exchange  agreement  between  CNGT 
and  Columbia,  all  as  more  fully  set  fo.'lh 
in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically.  CNGT  proposes  to 
abandon  by  sale  to  Cabot  Oil  and  Gas 
Corporation  (COGC)  the  line  in  Indiana 
County  which  it  jointly-owiis  with 
National  Fuel,  to  abandon  four  of 
CNGT's  gathering  lines  by  sale  to  CtXX^; 
and  to  abandon  an  exchange  agreement 
designated  as  Rate  Schedule  X-14. 
between  Columbia  and  CNGT. 

Comment  date:  January  30. 1995.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  belorc  the 
comment  date,  file  with  the  Fe»leral 
Energy  Regulatory  Commission. 
Washington.  D.C.  20426.  a  motion  to 
inter\'ene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
l'r«)cedure  (IH  CFR  .185.214  or  385.21 1) 
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imd  the  Reg  ilations  under  the  Natural 
Gas  Act  (18  :FR  157.10).  All  protests 
filed  with  tne  Commission  will  be 
considered   ly  it  in  determining  the 
appropriate  iction  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proce  fding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  i  s  a  party  in  any  hearing 
therein  mus  file  a  motion  to  intervene 
in  accordani  ;e  with  the  Commission's 
Rules. 

Take  furtl  er  notice  that,  pursuant  to 
the  authorit  f  contained  in  and  subject  to 
the  jurisdict  ion  conferred  upon  the 
Federal  Ene  gy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  anc  Procedure,  a  hearing  will 
be  held  wit)  lOUt  further  notice  before  the 
Commissioi  or  its  designee  on  this 
application  Tno  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commis  sion  on  its  own  review  of 
the  matter  f  nds  that  a  grant  of  the 
certificate  a  id/or  permission  and 
approval  fo  the  proposed  abandonment 
are  requiret  by  the  public  convenience 
and  necessi  y.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commissioi  I  on  its  own  motion  believes 
that  a  forma  1  hearing  is  required,  further 
notice  of  su  :h  hearing  will  be  duly 
given. 

Under  th«  procedure  herein  provided 
for.  unless  c  therwise  advised,  it  will  be 
unnecessar  for  applicant  to  appear  or 
be  represen  ed  at  the  hearing. 
Lois  D.  Cashi  11, 
Secretan'. 

|FR  Do<    95-  106  Filed  1-17-95;  8:45  ami 
BILUNG  CODE    717-01-P 


[Docket  No. 
Algonquin 


:P94-260-000] 


jas  Transmission  Co.; 
Notice  of  A  /ailability  of  an 
Environmental  Assessment  for  the 
Proposed  Ganal  Lateral  Project  and 
Request  fo  ■  Comments  on 
Enwironmeital  Issues 


Dl 


Januar>'  10,  ♦)95. 

The  staff 
Regulatory 
Commissi 


loi 


5onqi  m 


environmei 
natural  gas 
by  Alg 
Company  ( 
referenced 
Project  wot 
75.000 
Canal  Elect  r 
Electric 
No.  2  at  the 
in  Sandwi 


f  the  Federal  Energy 
"ommission  (FERC  or 
)  has  prepared  an 
tal  assessment.(EA)  on  the 
aipeline  facilities  proposed 
Gas  Transmission 
(  Ugonquin)  in  the  above- 
locket.  The  Canal  Lateral 
Id  be  used  to  deliver  up  to 
MV^tu  per  day  of  natural  gas  to 

ic  Company  and  Montaup 
Cohipany.  joint  owners  of  Unit 
Canal  Electric  Power  Plant 
Massachusetts. 


(h. 


The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  U.S. 
Army  Corps  of  Engineers,  New  England 
Division  was  a  cooperating  agency  in 
the  preparation  of  this  EA. 

Tne  EA  assesses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
following  facilities  in  Barnstable 
County.  Massachusetts: 

•  4.0  miles  of  pipeline  lateral;  and 

•  one  new  meter  station  and  one  new 
valve,  and  modification  of  one  existing 
valve. 

The  staff  recommends  use  of  the 
proposed  route  with  a  variation  at  the 
Herring  River  crossing.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
qualitv  of  the  human  environment. 

The  EA  has  been  placed  in  the  public 
files  of  the  FERC  and  is  available  for 
public  inspection  at:  Federal  Energy 
Regulatory  Commission.  Division  of 
Public  Information.  941  North  Capitol 
Street  NE..  Room  3104.  Washington.  DC 
20426.(202)208-1371. 

Copies  of  the  EA  have  been  mailed  to 
Federal,  state  and  local  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  and  parties  to  this 
proceeding. 

A  limited  number  of  copies  of  the  EA 
are  available  from:  Mr.  Jeff  Shenot. 
Environmental  Project  Manager. 
Environmental  Review  and  Compliance 
Branch  II,  Office  of  PipeUne  Regulation. 
Room  7312,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426.  (202)  219- 
0295. 

Anv  person  wishing  to  comment  on 
the  EA  mav  do  so.  Written  comments 
must  reference  Docket  No.  CP94-260- 
000.  and  must  be  addressed  to:  Office  of 
the  Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE..  Washington,  D.C.  20426. 

Comments  should  be  filed  as  soon  as 
possible,  but  must  be  received  no  later 
than  February  9,  1995  to  ensure 
consideration  before  a  Commission 
decision  on  this  proposal.  A  copy  of  any 
comments  should  also  be  sent  to  Mr.  Jeff 
Shenot,  Environmental  Project  Manager. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (IB'CFR 
385.214). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 


late  interventions  must  show  good 
cause,  as  required  by  Section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
inter\'enor  status  to  have  your 
comments  considered. 

Additional  information  about  this 
project  is  available  from  Mr.  Jeff  Shenot, 
Environmental  Review  and  Compliance 
Branch  II.  Office  of  Pipeline  Regulation, 
at  (202)  219-0295. 
Lois  D.  Cashell, 
Secretary. 

jFR  Doc.  05-1096  Filed  1-17-95;  8:45  am! 
BILLING  CODE  671 7-01 -M 


[Docket  No.  RP94-43-009] 

ANR  Pipeline  Co.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

lanuary  11, 1995. 

Take  notice  that  on  January  9, 1995, 
ANR  Pipeline  Company  (ANR). 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1.  the  following  revised  tariff  sheets, 
effective  January  9.  1995: 

Second  Revised  Sheet  No.  176 
Substitute  Second  Revised  Sheet  No.  1H7 
Originial  Sheet  No.  187.1 
Third  Re\  ised  Sheet  No.  191 
Second  Revised  Sheet  No.  192 
Second  Revised  Sheet  No.  193 
First  Revised  Sheet  No.  194 
First  Revised  Sheet  No.  195 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  pursuant  to 
the  Commission's  December  8.  1994. 
"Order  on  Rehearing.  Reconsideration, 
and  Clarification"  in  the  captioned 
proceeding. 

ANR  stales  that  all  of  its  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1 
customers  and  interested  State 
Commissions  have  been  mailed  a  copy 
of  this  filing. 

.Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  January  19,  1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this 
application  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

jFR  Doc.  95-1104  Filed  1-17-95;  8:45  am) 

BILLING  CODE  6717-01-M 

[Docket  No.  RP93-1 86-004] 

Carnegie  Natural  Gas  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

January  11, 1995. 

Take  notice  that  on  January  6,  1995. 
Carnegie  Natural  Gas  Company 
(Carnegie),  tendered  for  filing  as  part  its 
FERC  Gas  Tariff.  Third  Revised  Volume 
No.  1,  the  following  revised  tariff  sheets, 
with  a  proposed  effective  date  of 
February  1.  1995: 

First  Revised  Sheet  No.  141A 
Second  Revised  Sheet  No.  142 
Second  Revised  Sheet  No.  143 
Second  Revised  Sheet  No.  144 

Carnegie  states  that  it  is  filing  the 
above  tariff  sheets  in  partial  compliance 
with  the  Commission's  Order  in  Docket 
No.  RP93-1 86-000  dated  December  2. 
1994.  which  required  Carnegie  to  file 
revised  tariff  language  establishing 
quarterly  as  opposed  to  semi-annual 
Transportation  Cost  Rate  filings  to 
recover  the  costs  associated  with 
unassigned  upstream  pipeline  capacity 
Carnegie  requests  that  it  be  allowed  a 
further  extension  of  time  within  which 
to  file  the  balance  of  the  tariff  sheets, 
including  tariff  sheets  reallocating 
stranded  Account  No.  858  costs,  until 
Commission  action  on  Carnegie's 
rehearing  request  in  this  proceeding. 


Carnegie  states  that  copies  of  the 
filing  were  served  upon  all  parties  to  the 
above-captioned  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  protests 
should  be  filed  on  or  before  January  19. 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  95-1103  Filed  1-17-95;  8:45  am] 

BILUNG  CODE  6717-01-M 

[Docket  No.  CP95-1 46-000] 

K  N  Interstate  Gas  Transmission 
Company;  Request  Under  Blanket 
Authorization 

January  10.  1995. 

Take  notice  that  on  January  4.  1995. 
K  N  Interstate  Gas  Transmission 
Company  (KNI),  370  Van  Gordon  Street. 
Lakewood.  Colorado  80228-8304,  filed 
a  request  with  the  Commission  in 
Docket  No.  CP95-146-000  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  construct  and 
operate  19  delivery  taps  in  Colorado. 
Kansas.  Nebraska,  and  Texas  under 


KNI's  blanket  certificate  issued  in 
Docket  No.  CP83-140-000,  et  al. 
pursuant  to  Section  7  of  the  NGA,  all  as 
more  fully  set  forth  in  the  request  which 
is  open  to  the  public  for  inspection. 

KNI  proposes  to  construct  and  operate 
two  delivery  taps  in  Colorado;  five 
delivery  taps  Kansas;  eleven  delivery 
taps  in  Nebraska;  and  one  delivery  tap. 
which  would  ser\e  as  a  delivery  point 
to  Westar  Transmission  Company 
(Westar)  on  behalf  of  any  shipper  who 
wishes  to  use  this  delivery'  point,  in 
Texas.  (See  appendix  for  further 
details).  KNI  would  construct  these 
delivery  taps  at  an  estimated  cost  of 
596,010. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
Lois  D.  Cashell. 
Srcrflary 

.Appendix 

KNI  proposes  to  construct  and  operate  the 
following  delivery  taps: 


Place 


Colorado: 

1.  Yuma  County    .... 
Kansas; 

2.  Cheyenne  County 

3.  Ellis  County  

4.  Phillips  County  .... 

5.  Sherman  County  . 

6.  Trego  County  

Nebraska: 

7.  Adams  County  .... 

8.  Boone  County  

9.  Buffalo  County  .... 

10.  Buffalo  County  .. 

1 1 .  Buffalo  County  .. 

12.  Buffalo  County  .. 

13.  Buffalo  County  .. 

14.  Hall  County  

15.  Kearney  County 

16.  Keith  County  

17.  Knox  County  

Texas; 

18.  Hemphill  County 


Purpose 


Grain  drying  

Domestic 

Domestic 

Commercial  

Domestic  

Domestic  

Gram  drying  

Commercial  

Irrigation  

Irrigation  

Irrigation  

Irrigation  

Gram  dr^-mg  

Domestic  

Commercial  

Commercial 

Commercial  

Interconnect  with 
Westar. 


Volumes  (Mcf) 


Peak  day 


105 


40.000 


Annual 


960 


5 

290 

400 

5 

230 

400 

20 

1,060 

870 

5 

230 

400 

5 

290 

400 

50 

460 

1.150 

55 

3.160 

1.150 

15 

480 

850 

15 

480 

850 

20 

640 

850 

20 

640 

850 

30 

260 

870 

5 

290 

400 

7 

420 

400 

30 

1.870 

870 

4 

250 

400 

3,000.000 


Cost 


S2.500 


80.000 


'  Two  taps  are  for  one  customer 


3638 


|FR  DOL.  95-lb97  Filed  1-17-95:  8:45  am) 
BILLING  CODE  6T17-01-M 


[Docket  No.  f  P94-220-000] 


Northwest  F 
Notice  of 
Conference 


ipeline  Corp.;  Revision  to 
Informal  Settlement 


1<95. 


cDn 
e  c 
oi 


pjse 


ir 


January  11 

Take  notice 
settlement 
in  the  abov 
10:00  a.m. 
1995,  contir^u 
January  20, 
Federal  Energy 
810  First  Stjeet 
for  the  pur 
settlement 
dockets. 

Anv  party 
385.l"02(c 
in  18  CFR 
attend.  Persons 
party  must 
receive  intetvenor 
Commissior 
385.214)  p 

For  additional 
contact  Mic  lael 
1076.  or  Doiald 
0743. 

Lois  D.  Cash^l 
Secretary. 
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Panhandle 
Company; 
Gas  Tariff 
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Volume  No 
tariff  sheet 
date  of  February 

First  Revisec 


Panhand 
being  made 
General 
a  shortenec 
nominatior  s 
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first  day  of 
submitted 
no  later 
business  d 
month  for 
WTiting. 

Panhand 
filing  have 
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that  an  informal 
ference  will  be  convened 
aptioned  proceeding  at 
Thursday.  January  19. 
ing  at  9:00  a.m.  on  Friday, 
995.  at  the  offices  of  the 
y  Regulatorv  Commission. 
NE.,  Washington.  DC, 
of  exploring  the  possible 
the  above-referenced 


as  defined  by  18  CFR 
any  participant  as  defined 

5.102(b).  is  invited  to 
wishing  to  become  a 

ove  to  intervene  and 

status  pursuant  to  the 

s  regulations  (18  CFR 

)r  to  attending. 

information  please 
D.  Cotleur.  (202)  208- 
Williams  (202)  208- 
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7-01-M 
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[Docket  No.  I IP95-1 23-000] 


Eastern  Pipe  Line 
•roposed  Changes  in  FERC 


that  on  January  6. 1995. 
lastem  Pipe  Line  Company 
,  tendered  for  filing  as  part 
Gas  Tariff.  First  Revised 
1,  the  following  revised 
with  a  proposed  effective 
1.  1995: 


Sheet  No.  239 

e  states  that  this  filing  is 
to  modify  §  8.2(a)  of  the 
Te<ms  and  Conditions  to  reflect 
deadline  for  timely 
of  no  later  than  8:00  a.m. 
business  day  prior  to  the 
he  month  for  nominations 
t  irough  the  LINK  System  and 

12:00  p.m.  on  the  fourth 
V  prior  to  the  first  day  of  the 
I  ominations  submitted  in 


£  V 


e  states  that  copies  of  this 
jeen  served  on  all  affected 


customers  and  applicable  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulator}'  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  §§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  January  19, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell,  , 

Secretary'. 

IFR  Doc,  95-1101  Filed  1-17-95:  8;45  am) 
BILLING  CODE  6717-01-M 


[Docket  No.  RP93-10e-009] 

Texas  Gas  Transmission  Corp.;  Notice 
of  Filing  of  Refund  Report 

January  11. 1995. 

Take  notice  that  on  December  27. 
1994,  Texas  Gas  Transmission 
Corporation  (Texas  Gas),  filed  a  refund 
report  of  the  amount  of  refunds  made  to 
its  jurisdictional  customers  for  the 
period  November  1,  1993  through 
September  30,  1994. 

Texas  Gas  states  the  refunds  were 
made  in  accordance  with  the  provisions 
of  Article  II  of  the  Stipulation  and 
Agreement  in  Texas  Gas'  Docket  No. 
RP93-106.  The  refunds  total 
S42.210.133.42  comprising 
S40.232.108.69  principal  and 
SI. 978.024. 73  interest. 

Texas  Gas  states  the  refund  checks 
were  mailed  on  December  20. 1994, 
together  with  transmittal  letters  and 
schedules. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  Januarv- 19,  1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this 
application  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-1102  Filed  1-17-95:  8:45  am] 

BILLING  CODE  6717-01-M 

[Docket  Nos.  RP94-1 19-000,  et  al.J 

Texas  Gas  Transmission  Corp; 
Informal  Settlement  Conference 

January  11.  1995. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  the  above-captioned  proceeding  on 
January  18,  1995.  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
810  First  Street.  NE.,  Washington,  DC 
for  the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information  please 
contact  Michael  D.  Cotleur.  (202)  208- 
1076.  or  Russell  B.  Mamone.  (202)  208- 
0744. 

Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  95-1098  Filed  1-17-95;  8:45  ami 
BILLING  CODE  6717-01-M 

[Docket  No.  GT95-10-0001 

Texas  Eastern  Transmission 
Corporation;  Compliance  Filing 

Januar>- 11,  1995. 

Take  notice  that  on  December  20, 
1994,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  submits  for 
filing  the  contracts  listed  on  Appendices 
A  and  B  of  the  filing,  between  the 
Customers  and  Texas  Eastern,  as 
Pipeline,  under  its  firm  Rate  Schedules 
CDS,  FT-1.  SCT.  LEFT.  SS-1,  FSS-1. 
FTS.  FTS-2.  FTS-4.  FTS-5.  FTS-7, 
FTS-8.  CTS,  and  SS. 

Texas  Eastern  states  that  Appendix  A 
to  the  filing  lists  those  contracts 
currently  effective  on  Texas  Eastern's 
svstem  as  of  November  1. 1994.  Texas 
Eastern  also  states  that  Appendix  B  to 
the  filing  lists  those  contracts  on  Texas 
Eastern's  system  that  have  been 
superseded  or  have  terminated  prior  to 
November  1,  1994. 

Texas  Eastern  requests  that  the 
Commission  waive  all  necessarj'  rules 
and  regulations  to  permit  the  contracts 
listed  on  Appendices  A  and  B  to  the 


filing,  to  become  effective  on  the  first 
day  of  the  primary  term  as  stated  in 
each  contract. 

Texas  Eastern  states  that  a  copy  of  the 
letter  and  the  attached  contracts  are 
being  set  to  each  firm's  customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  N^E.. 
Washington.  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  January  19,  1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  ihe 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secnrtary. 

IIR  Doc.  95-1099  Filed  1-17-95;  8:45  ami 
BILUNO  CODE  6717-01-M 


[Docket  No.  RP95-1 22-0001 

Trunkline  Gas  Company;  Proposed 
Changes  in  FERC  Gas  Tariff 

January  11, 1995. 

Take  notice  that  on  January  6. 1995. 
Trunkline  Gas  Company  (Trunkline). 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1. 
the  following  revised  tariff  sheet, 
proposed  to  become  effective  February 
1, 1995. 
First  Revised  Sheet  No.  166 

Trunkline  states  that  this  filing  is 
being  made  to  modify  Section  3.1(B)  of 
the  General  Terms  and  Conditions  to 
reflect  a  shortened  deadline  for  timely 
nominations  of  no  later  than  8:00  a.m. 
on  the  third  business  day  prior  to  the 
first  day  of  the  month  for  nominations 
submitted  through  the  LINK  System  and 
no  later  than  12:00  p.m.  on  the  fourth 
business  day  prior  to  the  first  day  of  the 
month  for  nominations  submitted  in 
writing. 

Trunkline  states  that  copies  of  this 
filing  have  been  served  on  all  affecte<l 
t:ustomers  and  applicable  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  witli  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with 
§§  385.211  and  385.214  of  the 
(lonmiissiun's  Rules  and  Regulations. 
All  siu.h  motions  or  protests  should  lie 
filed  on  or  before  J.inuary  19.  1995. 


Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  en 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  95-1100  Filed  1-17-95;  8:45  ami 
BILLING  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5141-21 

Open  Mike  Session  on  Environmental 
Auditing;  Announcement  of 
Environmental  Auditing  Policy  Docket 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  Environmental  Protection 
Agency  will  conduct  an  "open  mike" 
session  in  San  Francisco,  California  on 
January  20, 1995  to  provide  an 
opportunity  for  anyone  interested  to 
comment  on  whether  additional 
incentives  are  needed  to  encourage  self- 
disclosure  and  correction  of 
environmental  violations  uncovered 
during  facility  audits.  A  transcript  of 
comments  will  be  prepared  and  made 
publicly  available.  Persons  wishing  to 
comment  at  the  "open  mike"  session 
should  fax  their  name,  affiliation,  topic, 
and  phone  and  fax  numbers  to  one  of 
the  contacts  listed  below. 
DATES:  The  "open  mike"  session  will  be 
held  on  Friday.  Januarj'  20,  1995 
beginning  at  8:30  a.m.  (pacific  time). 
ADDRESSES:  The  open  mike  session  will 
be  held  at  the  U.S.  EPA  Region  IX 
Headquarters.  75  Hawthorne  Street.  ?lan 
Francisco.  CA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  P.  Riedel,  Deputy  Special 
Counsel.  U.S.  Environmental  Protection 
Agency.  Office  of  Compliance  (2221-A). 
401  MStreet.  SW..  Washington.  DC. 
20460.  phone  (202)  564-5006.  fax  (202) 
564-0034  or  Geoff  Carver,  OECA  Senior 
Policy  Counsel,  U.S.  Environmental 
Protection  Agency,  Office  of 
Compliance  (222i-A),  401  M  Street, 
SW..  Wahsington.  DC  20460.  phono 
.=S64-r.017,  fax  (202)  564-O034. 
SUPPLEMENTARY  INFORMATION:  The 
Environmental  Protection  Agency  will 
conduct  an  "open  mike"  session  in  San 
Francisco,  California  on  January  20. 


1995  to  provide  an  opportunity  for 
anyone  interested  to  comment  on 
whether  additional  incentives  are 
needed  to  encourage  self-disclosure  and 
correction  of  environmental  violations 
uncovered  during  facility  audits. 

The  open  mike  session  is  part  of  the 
Agency's  reassessment  of  policy  relating 
to  environmental  auditing  and  self- 
evaluation  by  the  regulated  community. 
At  the  request  of  the  Administrator,  the 
Office  of  Enforcement  and  Compliance 
Assurance  (OEC.M  has  taken  the  lead  for 
the  reassessment  effort  which  has 
included  a  public  meeting  on  July  27- 
28.  1994,  a  restatement  of  policies 
relating  to  environmental  auditing  in 
the  Federal  Register  on  July  28.  1994 
(59  FR  38455),  and  development  of  fart- 
based  research  by  the  Agency-wide 
Environmental  Auditing  (EA)  Policy 
Workgroup.  The  EA  Policv-  Workgroup 
is  considering  a  range  of  policy  options. 
Further  information  regarding  the 
auditing  policy  reassessment  effort  can 
be  found  in  the  Federal  Register  notice 
of  June  20,  1994  (59  FR  31914). 

In  order  to  facilitate  the  dissemination 
of  information  relating  to  the  Agency's 
auditing  policy  reassessment.  OECA  has 
established  the  environmental  auditing 
policy  docket.  The  auditing  docket 
contains,  among  other  things,  copies  of 
over  60  comments  from  interested 
parties,  a  transcript  of  the  July  public 
meeting,  a  summary  of  a  two-day  E\ 
Policy  Workgroup  meeting,  and 
important  documents  relating  to 
auditing.  Comments  may  still  be 
submitted  for  inclusion  in  the  docket. 
Comments  transcribed  from  the  open 
mike  session  set  for  January  20. 1995. 
will  be  available  through  the  auditing 
docket.  Docket  information  requests  can 
be  accommodated  by  visiting,  faxing,  or 
calling  the  Air  Docket  located  at  401  M 
Street.  SW..  Washington.  DC  20460. 
Requests  can  be  made  by  faxi.ag  1202) 
260-1400  or  calling  (202)  260-7548. 
Please  reference  docket  number  C-94- 
01  when  making  requests.  It  is  advisable 
to  obtain  an  index  of  documents  before 
requesting  specific  documents.  Docket 
hours  of  operation  are  8  a.m.  to  5:30 
p.m..  Monday  through  Friday,  excj^pt 
legal  holidays. 
Elaine  G.  Stanley. 

Director.  Office  of  Compliance.  Office  of 
Enforcement  and  Compliance  Assumna- 
|FR  no(    95-1186  Filt-d  1-17-95:  8:45  ami 
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Mercury  Study  Report  to  Congress 

agency:  U.S.  Environmental  ProttiCtinn 
Aprncy  (EPA). 
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action:  No;ice  of  Public  Meeting. 
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peer-review  workshop  will 
Jie  Environmental  Criteria 
Office  (ECAO)  of  EPA's 
Hfealth  and  Environmental 
to  review  a  draft  of  EPA's 

Report  to  Congress 
Draft  Report").  This  Draft 
ing  prepared  by  EPA  in 
Section  112(n)(l)(B)  of  the 

(CAA)  as  amended  in 
requires  EPA  to  submit  to 
study  on  mercury  emissions. 
Report  focuses  on  sources  of 
eifiissions  to  include  electric 
generating  units, 
waste  combustion  units,  and 

including  area  sources, 
reeled  that  the  report 

ly  aspects  of  mercury 
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workshop  will  be  held  on 
and  26, 1995,  at  the  Andrew 
deilbach  Environmental 

C  enter  (AVVBERC),  26  W. 
Lut  ler  King  Drive,  Cincinnati, 
vorkshop  will  begin  at  8:30 
qays. 

Eastern  Research  Group, 
an  EPA  contractor  is 
ogistical  support  for  the  peer 
ofkshop.  Members  of  the 

to  attend  the  workshop 
should  register  by  phoning 
i-€74-7374.  Please  note  that 
ifed  and  registrations  will  be 
a  first-come,  first-serve 
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1  be  allowed  for  public 
both  days  of  the  workshop, 
the  public  wishing  to 
1  mal  comments  at  the 
hould  indicate  so  when 
Time  will  be  limited  in 
e  everyone  an  equal 
to  speak. 

the  Draft  Report  will  be 
the  workshop.  Additional 
will  be  available  after  the 
To  obtain  a  copy  of  this  Draft 
I  crested  parties  should  contact 
Piblications  Center,  U.S. 
m(  ntal  Protection  Agency.  26 
Luther  King  Drive, 
Ohio  45268;  telephone  (513) 
fax  (513)  569-7566.  Please 

name,  mailing  address,  the 
title  (Mercury  Study  Report 

and  the  document 
PA/600/P-94/002Aa  and 


cur : 


FURTHtR  INFORMATION  CONTACT:  Dr. 
U.S.  Environmental 


oeny. 


Protection  Agency,  Office  of  Health  and 
Environmental  Assessment, 
Environmental  Criteria  and  Assesment 
Office.  26  W.  Martin  Luther  King  Drive, 
Cincinnati,  Ohio  45268;  telephone  (513) 
569-7544. 

Martha  Keating,  U.S.  Environmental 
Protection  Agency,  Office  of  Air  Quality 
Planning  and  Standards,  Research 
Triangle  Park,  North  CaroUna  27711; 
telephone  (919)-541-5340. 

SUPPLEMENTARY  INFORMATION:  In 
response  to  a  mandate  from  Congress, 
EPA  has  prepared  a  seven-volume 
Mercury  Study  Report  to  Congress.  The 
seven  volumes  are  as  follow-s: 

1.  Executive  Summary 

2.  Inventory  of  Anthropogenic  Mercury 
Emissions  in  the  United  States 

3.  An  Assessment  of  Exposure  from 
Anthropogenic  Mercury  Emissions  in 
the  United  States 

4.  Health  Effects  of  Mercury  and 
Mercury  Compounds 

5.  An  Ecological  Assessment  for 
Anthropogenic  Mercury  Emissions  in 
the  United  States 

6.  Characterization  of  Human  Health 
and  Wildlife  Risks  from 
Anthropogenic  Mercury'  Emissions  in 
the  United  States 

7.  An  Evaluation  of  Mercurv'  Control 
Technologies,  Costs,  and  Regulatory 
Issues 

A  peer-review  workshop  is  being  held 
as  part  of  the  process  of  scientific 
review  of  the  Draft  Report.  The  Draft 
Report,  authored  primarily  by  EPA 
scientists  with  input  from  outside 
scientific  experts,  is  developmental  and 
does  not  represent  Agency  policy.  The 
Draft  Report  is  being  made  available  to 
the  public  as  part  of  the  Agency's 
continuing  commitment  to  conduct 
assessments  of  important  environmental 
contaminants  in  an  open  aiid 
participatory  manner,  to  keep  the  public 
informed,  and  to  encourage  public 
review  of  significant  assessments.  The 
public  is  invited  to  attend  the 
workshop.  Seating  will  be  limited,  and 
advance  registration  is  suggested. 
Information  about  attending  the 
meetings  and  obtaining  a  copy  of  the 
Draft  Report  is  provided  elsewhere  in 
this  notice.  After  the  workshop,  the 
Draft  Report  will  be  revised  and 
subjected  to  final  Agency  review  before 
submission  to  the  Office  of  Management 
and  Budget  and  ultimately  to  Congress. 

Dated:  January  11.  1995. 
Joseph  K.  Alexander. 

Acting  Assistant  Administrator  for  Research 
and  Development. 
|FR  Doc.  95-1249  Filed  1-17-95;  8:45  am) 
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[OPP-1 80957;  FRL  4928-2] 

Receipt  of  Application  for  Emergency 
Exemption  to  Use  Propazine; 
Solicitation  of  Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  specific 
exemption  requests  from  the  Oklahoma 
and  the  New  Mexico  Departments  of 
Agriculture  (hereafter  referred  to  as  the 
"Applicants")  to  use  the  pesticide 
propazine  (CAS  139-40-2)  to  treat  up  to 
280,000  and  50,000  acres,  respectively, 
of  sorghum  to  control  pigweed.  The 
Applicants  propose  the  use  of  a  new 
(unregistered)  chemical;  therefore,  in 
accordance  with  40  CFR  166.24,  EPA  is 
soliciting  public  comment  before 
making  the  decision  whether  or  not  to 
grant  the  exemptions. 

DATES:  Comments  must  be  received  on 
or  before  February  2,  1995. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  ••OPP-180957  "  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resource  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SVV., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132.  Cr>-stal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be  " 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132.  Crystal  Mall  No.  2,  1921 
Jefferson  Davis  Highway,  Arlington.  V'A. 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail;  Andrea  Beard,  Registration 
Division  (7505W).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St.,  SW,  Washington,  DC 
20460.  Office  location  and  telephone 
number:  Floor  6,  Crystal  Station  #1. 
2800  Jefferson  Davis  Highway. 
Arlington,  VA,  (703)  308-8791. 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  lederal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  13Gp).  the  Administrator  may. 
at  her  discretion,  exempt  a  state  agencv 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicants  have 
requested  the  Administrator  to  issue 
specific  exemptions  for  the  use  of 
propazine  on  sorghum  to  control 
pigweed.  Information  in  accordanci- 
with  40  CFR  part  166  was  submitted  as 
part  of  this  request. 

Sorghum  is  grown  as  a  rotational  crop 
with  cotton  and  wheat,  in  order  to 
comply  with  the  soil  conservation 
requirements.  Propazine.  which  was 
formerly  registered  for  use  on  sorghum, 
was  voluntarily  canceled  by  the  former 
Registrant,  who  did  not  wish  to  support 
its  re-registration.  The  Applicants  claim 
that  this  has  left  sorghum  growers  in 
Oklahoma  emd  New  Mexico  with  no 
preomergent  herbicides  that  will 
adequately  control  certain  broad  leaf 
weeds,  especially  pigweed.  Until  199a- 
4.  the  first  season  an  exemption  was 
requested,  growers  were  using  existing 
stocks  of  propazine.  The  Applicants 
state  that  other  available  herbicides 
have  serious  limitations  on  their  use. 
making  them  unsuitable  for  control  of 
pigweed  in  sorghum.  .Mthough  the 
original  Registrant  of  propazine  has 
decided  not  to  support  this  chemical 
through  reregistration,  another  company 
has  committed  to  support  the  data 
requirements  for  this  use.  Propazine  vt-as 
once  registered  for  this  use,  but  has  now 
been  voluntarily  canceled  and  is 
therefore  considered  to  be  a  new 
chemical. 

The  Applicants  state  that,  since 
growers  used  existing  stocks  of 
propazine  between  the  time  of  its 
voluntary  cancellation  and  the 
availability  of  propazine  under  an 
emergency  exemption,  yields  have  not 
shown  a  decrease.  However,  the 
Applicants  claim  that  significant 
economic  losses  will  occnir  without  tlie 
availabihty  of  propazine. 

The  Applicants  propose  to  apply 
propazine  at  a  maximum  rate  of  1.2  lbs. 
active  ingredient  (a.i.),  (2.4  pts.  of 
product)  per  acre,  by  ground  or  air,  with 
a  maximum  of  one  application  per  crop 
growing  season.  Therefore,  u.se  under 
this  exemption  could  potentially 
amount  to  a  maximum  total  of  3';6,0QO 
lbs.  of  active  ingredient  (84.000  gal.  of 
product)  in  Oklahoma,  and  60.000  lbs. 
of  active  ingredient  (15,000  gal.  of 
product)  in  New  Mexif;o.  This  is  the 
.s('i.ond  time  that  Oklahoma  and  New 
Mt'xtcc)  have  applied  for  this  use  of 
|-i()azine  on  sorghum  under  section  IH 


of  FIFRA.  Oklahoma  an<l  New  Mexico 
were  issued  exemptions  for  this  use  for 
List  growing  .season. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  applications 
thcmsrlves.  The  regulations  governing 
section  18  require  publication  of  a 
notice  of  receipt  of  an  application  for  a 
specific  exemption  proposing  use  of  a 
new  chemical  (i.e.,  an  active  ingrctdieut 
not  c:ontained  in  any  currently 
registered  pesticide).  Such  notic:*; 
proncles  for  opportunity  for  public 
comment  on  the  application. 
Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
addre.ss  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  rcK;eived 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemptions  requested  by  the 
Oklahoma  and  New  Mexic;o 
Departments  of  Agriculture. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Crisis  exemptions. 
Dated:  |anuary  6. 1995. 

Lois  Rossi, 

Acting  Diwvtor.  Rogistration  Division.  Offii-t: 
of  Pesticide  Programs. 

IKK  ()(K;.  95-  1 100  Fil«;d  1-17-95:  HAS  «ml 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

luiiudry  (..  1995. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearanc-e  under  the  Paperu'ork 
Reduction  Ai.t  of  1980  (44  U.S.C.  .1507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  (X)py 
contractor,  international  Transcription 
Service.  Inc..  2100  M  Street,  NW..  Suite 
140.  Washington,  DC  20037.  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley.  Federal 
Ciommunications  Commission.  (202) 
418-0214.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Timothy  Fain.  Offic;e  of 
Management  and  Budget,  Room  10214 
NEOB,  Washington,  DC  2050:i,  (202)' 
395-3561. 

OMB  Numbf'r:  3060-0149 


Titlf:  Part  63— 15214  Application  and 
Supplemental  Information 
Requirements  (§63.01  -  63.601). 

Action:  Revi.sion  of  a  currently 
iippHAod  collection. 

nrspnndents:  Businesses  or  other  for- 
profit. 

Fri'qunncy  of  Reapcmso:  Quarterly, 
and  on  cxxa.sion  reporting  requirements.. 

b'stimuted  Annual  Burden:  510 
responses,  13.3  hours  average  burden 
pel  response,  6,820  hours  total  annual 
burden. 

Xtreds  and  Uses:  The  Commission 
modified  its  rules  to  enable  louil 
telephone  companies  (LECs)  to 
participate  in  the  video  marketplace 
through  video  chaltone.  The 
Commission  concluded  that  allowing 
telephone  company  involvement  in  tht; 
video  marketplace,  consistent  with 
statutory  telephone  company-cable 
television  cross-ownership  restrictions, 
will  advance  the  FCC's  goals  of  creating 
opportunities  and  incentives  to  develop 
an  advanced  telwommunications 
infrastructure,  increasing  competition  in 
the  video  marketplac^e.  and  enhancing 
the  diversity  of  video  ser\ices  to  the 
American  public  in  order  to  promote 
c;onsumer  choice. 

The  Commission  decided  that  it  will 
permit,  but  not  require  LECs  to  provide 
video  riialtone  to  the  public  consistent 
with  the  existing  regulaton.-  fran)ework 
for  non-video  enhanced  ser\ices  and 
subject  to  additional  requirements. 
Those  additional  requirements,  which 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB), 
provided,  in  relevant  part,  that:  (1)  LECs 
wishing  to  offer  video  diaitone  must 
make  available  to  multiple  service 
providers,  on  a  nondiscriminatory 
cximmnn  carrier  basis,  a  basic  platform 
that  will  deliver  video  programming  and 
potentially  other  services  to  end  users: 
(2)  local  telephone  companies  will  be 
permitted  to  provide  some  additional 
enhanced  and  other  non-common 
carrier  services  to  customers  of  the 
common  carrier  platform,  and  the 
Commission  will  apply  existimj 
safeguards  against  anticompetitive 
conduct;  and  (3)  in  addition  to  existing 
requirements  of  Part  63.  telephone 
companies  that  wish  to  offer  video 
diaitone  must  describe  how  their 
proposcxl  construction  and  operation  of 
the  basic  platform  will  serve  multiple 
video  programmers  and  expand  as 
demand  increases. 

In  CC  Docket  No.  87-266,  MO&O  on 
Rec;onsideration  and  Third  FNPRM.  the 
Comrai.ssion  requires  LLCs  providing 
video  diaitone  service  to  notif\-  the 
Chief  of  the  Common  Carrier  Bureau  of 
any  anticipated  or  existing  capacity 
shortfall  in  their  vidi^o  diaitone  plaifumi 
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for-profit  institutions;  Federal 
Government  and  State,  Local  or  Tribal 
Governments. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  760 
responses;  10  hours  burden  per 
response;  7.600  hours  total  annual 
burden. 

Needs  and  Uses:  §  1.720  through 
1.735  of  47  CFR  were  promulgated  to 
implement  §  208  of  the  Communications 
Act  47  U.S.C.  which  provides  that  any 
person  may  file  a  complaint  with  the 
FCC  regarding  acts  or  omissions  of 
common  carriers  subject  to  the 
Communications  Act.  This  section 
obligates  the  FCC  to  serve  such 
complaints  on  the  affected  carriei  for 
response  or  resolution.  The  Commission 
is  also  obligated  to  investigated 
unsatisfied  complaints.  The  information 
is  used  to  determine  whether  a  violation 
of  the  Communications  Act  or  the 
Commission's  rules  has  occurred. 

OMB  Number.  3060-0179. 

Title:  §  73.1590  Equipment 
Performance  Measurements. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Business  or  other  for 
profit. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  12.753 
responses;  0.64  hours  per  response 
(approximately  38  minutes);  8,127  hours 
total  annual  burden. 

Needs  and  Uses:  §  73.1590  request 
broadcast  licensees  to  make  audio  and 
visual  equipment  performance 
measurements  for  each  main  transmitter 
and  retain  complete  data  at  the 
transmitter.  These  measurements 
minimize  the  potential  for  interference 
to  other  stations.  FCC  staff  use  this 
information  to  identify  sources  of 
interference. 

OMB  Number.  3060-0210. 

Tj//e:  §  73.1930  Political  Editorials. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Individuals  or 
households;  Business  or  other  for-profit. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  2.309 
responses;  3  hours  per  response;  6,927 
hours  total  annual  burden. 

Needs  and  Uses:  §  73.1930  requires 
that  when  a  commercial  licensee  in  an 
editorial  opposes  or  endorses  a 
candidate,  the  licensee  must  notify  the 
other  qualified  candidate(s)  for  the  same 
office  or  the  candidate  opposed.  This 
information  is  used  to  provide  a 
qualified  candidate  reasonable 
opportunity  to  respond  to  the  editorial. 


Federal  Conimuni(  aliens  Commission. 

William  F.  Caton. 

Acting  Secretary. 

[FR  95-1160  Filed  1-17-95;  8:45  am] 

BILUNC  CODE  6712-OM: 

[WT  Dkt.  No.  94-147:  FCC  94-315] 

Order  To  Show  Cause,  Hearing 
Designation  Order  and  Notice  of 
Opportunity  for  Hearing  for  Forfeiture 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Order  to  show  cause,  hearing 

designation  order  and  notice  of 

opportunity  for  hearing  for  forfeiture. 

summary:  On  December  9. 1994 
(released  December  13.  1994).  the 
Commission  adopted  an  order  which 
requires  James  A.  Kay,  Jr.  (Kay),  holder 
of  one  hundred  sixty  four  land  mobile 
licenses  in  the  Los  Angeles  area  to  show 
cause  why  his  licenses  should  not  be 
revoked  or  cancelled,  why  he  should 
not  be  ordered  to  cease  and  desist  from 
certain  violations  of  the 
Communications  Act  of  1934  as 
amended  and  the  Commission's  Rules, 
why  an  order  for  forfeiture  should  not 
issue,  and  designated  the  matters  for  a 
hearing  before  an  Administrative  Law- 
Judge  at  a  time  and  place  to  be 
designated  in  a  subsequent  Order. 
FOR  FURTHER  INFORMATION  CONTACT: 
\V.  Rilev  HoUingsworth  or  William  H. 
Kellett  at  (717)  337-1311,  or  Gary 
Schonman  at  (202)  632-6402. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commissions  Order  to 
Show  Cause.  Hearing  Designation  Order 
and  Notice  of  Opportunity  for  Hearing 
for  Forfeiture  adopted  on  December  9. 
1994  and  released  on  December  13. 
1994.  The  full  text  of  the  order 
including  a  listing  of  the  licenses  at 
issue  are  available  for  inspection  and 
copying  at  the  FCC  Docket  Branch 
(Room  230)  at  1919  M  Street  NW., 
Washington,  DC.  The  text  of  the  order 
may  be  purchased  by  calling  ITS,  at 
(202) 857-3800. 

The  Commission  discussed  generally 
alleged  violations  by  Kay  of  the 
Communications  Act  as  amended  (the 
"Act")  and  of  the  Commission's  Rules. 
The  Commission  Order  relates  to  164 
Private  Land  Mobile  licenses  authorized 
under  Part  90  of  the  Commission's 
Rules.  47  CFR  90.1  et  seq.  The 
Commission  proceeded  to  designate  the 
following  issues  for  hearing: 

(a)  whether  James  A.  Kay,  Jr.  has 
violated  Section  308(b)  of  the  Act  and/ 
or  47  CFR  1.17,  by  failing  to  provide 
requested  information  in  his  responses 
to  Commission  inquiries;  (b)  whether 


James  A.  Kay,  Jr.  has  willfully  or 
repeatedly  operated  a  conventional 
station  in  the  trunked  mode  in  violation 
of  47  CFR  90.113;  (c)  whether  Kay  has 
willfully  or  repeatedly  violated  any  of 
the  Commission's  construction  and 
operation  requirements  in  violation  of 
47  CFR  90.155.  90.157.  90.313,  90.623. 
90.627.  90.631.  and  90.633;  (d)  whether 
James  A.  Kay.  Jr.  has  abused  the 
Commission's  processes  by  filino 
applications  in  multiple  names  in  order 
to  avoid  compliance  with  the 
Commission's  channel  sharing  and 
recoverv  provisions  in  violation  of  47 
CFR  90'623  and  90.629;  (e)  whether 
James  A.  Kay.  Jr.  willfully  or 
maliciously  interfered  with  the  radio 
communications  of  other  systems,  in 
violation  of  Sections  333  of  the  Act;  (f) 
whether  James  A.  Kay,  Jr.  has  abused 
the  Commission's  processes  in  order  to 
obtain  cancellation  of  other  licenses;  (g) 
in  light  of  the  evidence  adduced 
pursuant  to  the  foregoing  issues, 
whether  James  A.  Kay,  Jr.  is  qualified  to 
remain  a  Commission  licensee;  and  (h) 
whether  any  of  James  A.  Kay,  Jr.'s 
licenses  have  automatically  cancelled  as 
a  result  of  violations  listed  in 
subparagraph  (c)  pursuant  to  47  CFR 
90.155.  90.157,  90.631  or  90.633. 

The  Commission  also  directed 
pursuant  to  Sections  312  (b)  and  (c)  of 
the  Act  that  Kay  show  cause  why  he 
should  not  be  ordered  to  cease  and 
desist  from  failing  to  operate  his  Private 
Land  Mobile  Radio  licenses 
substantially  as  set  forth  in  the  licenses, 
from  violating  Sections  308(b)  and  333 
of  the  Act.  from  violating  47  CFR  1.17. 
90.155.  90.157.  90  313.  90.623.  90  627. 
90.629,  90.631.  90.633  and/or  from 
certain  abuses  of  process. 

The  Commission  also  ordered  that  it 
be  determined,  pursuant  to  section  503 
of  the  Act,  whether  an  Order  For 
Forfeiture  shall  be  issued  against  James 
A.  Kay.  Jr.  for  willful  and/or  repeated 
violations  of  the  Act  and  the 
Commission's  Rules  discussed  in  the 
preceding  paragraphs  in  an  amount  not 
to  exceed  $10,000  for  each  violation  or 
each  day  of  a  continuing  violation, 
except  that  the  amount  assessed  for  any 
continuing  violation  shall  not  exceed  a 
total  of  S75.000  for  any  single  act  or 
failure  to  act. 

The  Commission  ordered  that  to  avail 
himself  of  the  opportunity  to  be  heard, 
Kay.  in  person  or  by  attorney,  shall  file 
with  the  Commission  (within  thirty  (30) 
days  of  the  receipt  of  the  Order  to  Show 
Cause.  Hearing  Designation  Order  and 
Notice  of  Opportunity  for  Hearing  for 
Forfeiture)  a  written  appearance  stating 
that  he  will  appear  at  the  hearing  and 
present  evidence  on  the  matters 
specified  in  the  Order.  If  Kay  fails  to  file 


an  appearance  within  the  time 
specified,  his  right  to  a  hearing  shall  be 
deemed  to  have  been  waived.  Where  a 
hearing  is  waived,  a  wTitten  statement 
in  mitigation  or  justification  may  be 
submitted  within  thirty  (30  days  of  the 
receipt  of  the  Order.  In  the  event  the 
right  to  a  hearing  is  waived,  the 
presiding  Officer,  or  the  Chief 
Administrative  Law^  Judge,  if  no 
presiding  officer  has  been  designated, 
will  terminate  the  hearing  proceeding 
and  certify  the  case  to  the  Commission 
in  the  regular  course  of  business  and  an 
appropriate  order  will  be  entered.  See 
47  CFR  1.92  of  the  Commission's  rules. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  95-1087  Filed  1-17-95;  8:45  ami 

BILLING  CODE  671 2-01 -M 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed;  South  Europe 
American  Conference,  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  800  North 
Capitol  Street.  NW..  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary. 
Federal  Maritime  Commission, 
Washington,  DC  20573.  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirement  for  comments  are  found  in 
§  572.603  of  Title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  202-0114456-006. 

Title:  South  Europe  American 
Confewnce. 

Parties: 

Cast  Logistics  (USA)  Limited 

Cho  Yang  Shipping  Co..  Ltd. 

Compagnie  Maritime  d'Affretement 

DSR  Senator  Lines  GmbH 

Evergreen  Marine  Corporation 
(Taiwan)  Ltd. 

"Italia"  di  Navigazione,  S.p.A. 

Lykes  Bros.  Steamship  Co..  Ltd. 

A.P.  Moller  Maersk  Line 

Nedlloyd  Lijnen  B.V. 

P&O  Containers  Limited 

Sea-Land  Service.  Inc. 

Zim  Israel  Navigation  Company.  Ltd. 

Synopsis:  The  proposed  amendment 
modifies  Article  14.1  and  adds  a  new- 


Article  14.3  provision  to  ser\ice 
contracts. 

Agreement  No.:  217-011486. 

Title:  NL/Tricon  Agreement. 

Parties: 

Cho  Yang  Shipping  Co..  Ltd.  ("CYS") 
DSR  Senator  Lines  GmbH  ("DSL") 
Nedlloyd  Lijnen  B.V.  ("Nedlloyd") 
S;nops/s: The  proposed  Agreement 
authorizes  CYS  and  DSL  to  charter 
space  to  Nedlloyd  in  the  trade  between 
Mediterranean  ports  in  Spain.  France, 
and  Italy  and  Arabian/Persian  Gulf  and 
Red  Sea  ports  (including  the  Arabian 
Peninsula  and  Gulfs  of  Aden  and  Oman) 
on  the  one  hand;  and  U.S.  Atlantic 
Coast  ports  on  the  other  hand. 
Agreement  No.:  224-200907. 
Title-  Port  Authority  of  New  York  & 
New  Jersey/Neptune  Orient  Lines 
Container  Incentive  Agreement 
Parties: 

Port  .Authoritv  of  New  York  &  New- 
Jersey  ("Port") 
Neptune  Orient  Lines  ( "NOL") 

Synopsis:  The  Agreement  provides  for 
the  Port  to  pay  NOL  an  incentive  of 
S15  00  for  each  import  container  and 
S25.00  for  each  e.xport  container  loaded 
or  unloaded  from  a  vessel  at  the  Port's 
marine  terminals  during  calendar  year 
1995.  provided  each  container  is 
shipped  by  rail  to  or  from  points  more 
than  260  miles  from  the  Port. 

Agreement  No.:  224-200908. 

Title:  Port  of  New  York  &  New  Jersey/ 
Mediterranean  Shipping  Co..  S.A 
Container  Incentive  Agreement. 

Parties: 

Port  Authority  of  New  York  &  New 
Jersey  ("Port") 

Mediterranean  Shipping  Co..  S..A. 
("MSC") 

Synopsis:  The  Agreement  provides  for 
the  Port  to  pay  MSC  an  incentive  of 
S15.00  for  each  import  container  and 
S25.00  for  each  export  container  loaded 
or  unloaded  from  a  vessel  at  the  Port's 
marine  terminals  during  calendar  year 
1995.  provided  each  container  is 
shipped  by  rail  to  or  from  points  more 
than  260  miles  from  the  Port. 

Dated:  lanuan.-  11.  1995. 

By  Order  of  the  Federal  Maritime 
Commission 
Joseph  C.  Polking. 
Secretary. 
IFRDoc  9.=5-n49  Filed  1-17-95:  8.45  amj 

BILLING  CODE  673(MI1-M 


Port  of  Houston  Authority; 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  the 
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Title 
Shippers 
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Parties: 

Port  of 

Shipper 
("SSC 
Filing  A  ',ent:  Martha  T.  Williams.  Port 
of  Houstoi  Authoritv.  P.O.  Box  2562. 
Houston. '  X  77252-2562. 

Svnopsi ::  The  proposed  Agreement 
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Agreement  ends  June  30,  1995, 
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Assignmei 

Parties: 

Port  of  I  louston  Authoritv  ("Port") 


Port-Cooper/T.  Smith  Stevedoring 

("PCTSS") 
Filing  Agent:  Martha  T.  Williams,  Port 
of  Houston  Authority,  P.O.  Box  2562, 
Houston.  TX  77252-2562. 

Synopsis:  The  proposed  Agreement 
authorizes  PCTSS  to  perform  freight 
handling  ser\'ices  at  the  Port's  Wharves 
and  Transit  Sheds  Number  16  through 
18.  The  term  of  the  Agreement  ends 
June  30,  1995. 
Agreement  No.:  224-200912. 
Title:  Port  of  Houston  Authority/C.T. 
Stevedoring,  Inc.,  D/B/A  Port-Cooper/T. 
Smith  Stevedoring  Guarantee 
Assignment  Agreement. 
Parties: 

Port  of  Houston  Authority  ("Port") 
C.T.  Stevedoring,  Inc.  D/B/A  Port- 
Cooper/T.  Smith  Stevedoring 
("PCTSS") 
Filing  Agent:  Martha  T.  Williams,  Port 
of  Houston  Authority,  P.O.  Box  2562, 
Houston,  TX  77252-2562. 

Synopsis:  The  proposed  Agreement 
authorizes  PCTSS  to  perform  freight 
handling  services  at  the  Port's  Wharves 
and  Transit  Sheds  Number  8  and  9.  The 
term  of  the  Agreement  ends  June  30, 
1995. 
Agreement  No.:  224-200913. 
Title:  Port  of  Houston  Authority/ 
Strachan  Shipping  Company  Tonnage 
Assessment  Assignment  Agreement. 
Parties: 

Port  of  Houston  Authority  ("Port") 
Strachan  Shipping  Company  ("SSC") 
Filing  Agent:  Martha  T.  Williams,  Port 
of  Houston  Authority,  P.O.  Box  2562, 
Houston,  TX  77252-2562. 

Svnopsis:  The  proposed  Agreement 
authorize  SSC  to  perform  freight 
handling  services  at  the  Port's  Whar\es 
and  Transit  Sheds  Number  Two  Section 
B  (West)  The  term  of  the  Agreement 
ends  June  30,  1995. 
Agreement  No.:  224-200914. 
Title:  Port  of  Houston  Authority/ 
CERES  Gulf  Incorporated  Guarantee 
Assignment  Agreement. 
Parties: 

Port  of  Houston  Authority  ("Port") 
CERES  Gulf  Incorporated'  ("CGI") 
Filing  Agent:  Martha  T.  Williams,  Port 
of  Houston  Authoritv.  P.O.  Box  2562. 
Houston.  TX  77252-2562. 

Svnopsis:  The  proposed  Agreement 
authorizes  CGI  to  perform  freight 
handling  services  at  the  Port's  Wharves 
and  Transit  Sheds  Number  19  and  20. 
The  term  of  the  Agreement  enda^June 
30.  1995.  ^ 

Agreement  No.:  224-200915. 
Title:  Port  of  Houston  Authority/ 
Fairway  Terminal  Corporation  Tonnage 
Assessment  Assignment  Agreement. 


Parties: 

Port  of  Houston  Authority  ("Port") 

Fairway  Terminal  Corporation 
("FTC") 

Filing  Agent:  Martha  T.  Williams,  Port 
of  Houston  Authority,  P.O.  Box  2562, 
Houston,  TX  77252-2562. 

Synopsis:  The  proposed  Agreement 
authorizes  FTC  to  perform  freight 
handling  services  at  the  Port's  Wharves 
and  Transit  Sheds  Number  One  Section 
B  (West  to  Pole  Number  Seven).  The 
term  of  the  Agreement  ends  June  30. 
1995. 

Agreement  No.:  224-200916. 

Title:  Port  of  Houston  Authority/ 
Fairway  Terminal  Corporation 
Guarantee  Assignment  Agreement. 

Parties: 

Port  of  Houston  Authority  ("Port  ") 

Fairway  Terminal  Corporation 
("FTC") 

Filing  Agent:  Martha  T.  Williams,  Port 
of  Houston  Authority,  P.O.  Box  2562, 
Houston,  TX  77252-2562. 

Synopsis:  The  proposed  Agreement 
authorizes  FTC  to  perform  freight 
handling  services  at  the  Port's  Wharves 
and  Transit  Sheds  Number  27  through 
29.  The  term  of  the  Agreement  ends 
June  30,  1995. 

Agreement  No.:  224-200917. 

Title:  Port  of  Houston  Authority/ 
Strachan  Shipping  Company  Guarantee 
Assignment  Agreement. 

Parties: 

Port  of  Houston  Authority  ("Port") 

Strachan  Shipping  Company  ("SSC") 

Filing  Agent:  Martha  T.  Williams,  Port 
of  Houston  Authoritv,  P.O.  Box  2562, 
Houston,  TX  77252-2562. 

S\nopsis:  The  proposed  Agreement 
authorizes  SSC  to  perform  freight 
handling  services  at  the  Port's  Wharves 
and  Transit  Sheds  Number  24  E. 
through  26.  The  term  of  the  Agreement 
ends  June  30, 1995. 

Dated:  January  11,  1995. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking, 
Secretary 
IFRDoc.  95-1150  Filed  1-17-95;  8:45  am) 

BILLING  CODE  6730-01-M 


FEDERAL  TRADE  COMMISSION 

Revised  Jurisdictional  Thresholds  for 
Section  8  of  the  Clayton  Act 

AGENCY:  Federal  Trade  Commission. 
action:  Notice. 

summary:  The  Federal  Trade 
Commission  announces  the  revised 
thresholds  for  interlocking  directorates 


required  by  the  1990  amendment  of 
section  8  of  the  Clayton  Act.  Section  8 
prohibits,  with  certain  exceptions,  one 
person  from  serving  as  a  director  or 
officer  of  two  competing  corporations  if 
two  thresholds  are  met.  Competitor 
corporations  are  covered  by  section  8  if 
each  one  has  capital,  surplus,  and 
undivided  profits  aggregating  more  than 
$10,000,000,  with  the  exception  that  no 
corporation  is  covered  if  the  competitive 
sales  of  either  corporation  are  less  than 
$1,000,000.  Section  8(a)(5)  requires  the 
Federal  Trade  Commission  to  revise 
those  thresholds  annually,  based  on  the 
change  in  gross  national  product.  The 
new  thresholds,  which  take  efTect 
immediately,  are  $12,804,000  for  section 
8(a)(1),  and  $1,280,400  for  section 
8(a)(2)(A). 

EFFECTIVE  DATE:  January  18,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Mongoven,  Bureau  of 
Competition,  Office  of  Policy  and 
Evaluation,  (202)  326-2879. 

Authority:  15  U.S.C.  19(a)(5)). 

By  direction  of  the  Commission. 
Donald  S.  Ctark, 
Secretary. 
[FR  Doc.  95-1154  Filed  1-17-95;  8:45  ami 

BILLING  CODE  675(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of 
Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  meetings  of  the 
National  Institute  of  Neurological 
Disorders  and  Stroke  (NINDS). 

The  National  Advison,'  Neurological 
Disorders  and  Stroke  Council  and  its 
subcommittee  meetings  will  be  open  to 
the  public  as  indicated  below. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

The  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  Sections 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C. 
and  section  10(d)  of  Public  Law  92—163, 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Summaries  of  meetings,  rosters  of 
committee  members,  and  other 
information  pertaining  to  the  meetings 
can  be  obtained  from  the  Executive 
Secretary  or  the  Scientific  Review 
Administrator  indicated.  Individuals 
who  plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  the 
Executive  Secretary  listed  for  the 
meeting. 

Name  of  Committee:  The  Planning 
Subcommittee  of  the  National  Advisor>' 
Neurological  Disorders  and  Stroke  Council. 

Date:  February  15, 1995. 

Place:  National  Institutes  of  Health, 
Building  32.  Conference  Room  KA28.  9000 
Rockville  Pike,  Bethesda,  MD  20892. 

Open:  1:30  p.m.-3  p.m. 

Agenda:  To  discuss  program  planning  and 
fiscal  matters. 

Closed:  3  p.m. — recess. 

Name  of  Committee:  National  Advisory 
Neurological  Disorders  and  Stroke  Council. 

Date:  February  16-17.  1995. 

Place:  .National  Institutes  of  Health. 
Building  1,  Wilson  Hall,  9000  Rockville  Pike, 
Bethesda,  MD  20892. 

Open:  February  16,  9  a.m.-l  p.m. 

Agenda:  A  report  by  the  Director,  NINDS, 
a  report  by  the  Acting  Director,  Division  of 
Extramural  Activities,  NINDS,  a  scientific 
presentation  by  an  NINDS  intramural 
scientist  and  a  presentation  by  the  Director 
of  the  National  Center  for  Human  Genome 
Research. 

Closed:  February  16, 1  p.m. — recess; 
February  17,  8:30  a.m. — adjournment. 

Executive  Secretary:  Constance  W.  Atvvell, 
Ph.D.,  Acting  Director,  Division  of 
Extramural  .^ctivities.  NINDS.  National 
Institutes  of  Health.  Bethesda.  MD  20892. 
Telephone:  (301)  496-9248. 

The  following  meetings  will  be  totally 
closed  to  review  and  evaluate  grant 
applications: 

Name  of  Committee:  Neurological 
Disorders  Program  Project  Review  B. 
Committee. 

Date:  February  8-9. 1995. 

Time:  February  8,  7:30  a.m. — re<ess: 
Februan,-  9,  7:30  a.m. — adjournment. 

Place:"  Miyako  Hotel,  1625  Post  Street.  San 
Francisco.  CA  94115. 

Contact  Person:  Dr.  Paul  Sheehy.  Scientific 
Review  Administrator.  National  Institutes  of 
Health.  Federal  Building.  Room  9Cl0. 
Bethesda,  MD  20892.  (301)  496-9223. 

Name  of  Committee:  Neurological 
Disorders  Program  Project  Review  A 
Committee. 

Date:  February  12-14.  1995. 

Time:  February  12. 1  p.m. — recess; 
February  13.  8:30  a.m. — recess:  February  14. 
8:30  a.m. — adjournment. 

Place;  Hawthorn  Suites  Hotel,  181  Church 
Street.  Charleston.  SC  29401. 

Contact  Person:  Dr.  Katherine  Woodbuiy, 
S.ientific  Review  Administrator.  National 
Institutes  of  Health.  Federal  Building,  Room 
9C14,  Bethesda.  MD  20892.  (301)  496-9223. 


Name  of  Committee:  Training  Grant  and 
Career  Development  Review  Committee. 

Date:  .March  2-3,  1995. 

Time;  March  2,  8  p.m. — recess;  Man  h  3  H 
a.m. — adjournment. 

Place:  Hyatt  Regeniy.  One  Bethesda  Metro 
Center.  Bethesda.  MD  20892. 

Contact  Person:  Dr.  Alfred  Gordon, 
Scientific  Review  .administrator.  National    . 
Institutes  of  Health,  Federal  Building.  Room 
9C14,  Bethesda.  MD  20892.  (301)  496-9223. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.853.  Clinical  Research 
Related  to  Neurological  Disorders;  No. 
93.854,  Biological  Basis  Research  in  the 
Neurosciences) 

Dated:  January  11.  1995. 
Susan  K.  Feldman, 
Committee  Management  Officer.  \!H. 
(FR  Doc.  95-1092  Filed  1-17-95:  8:45  am) 
BILUNG  COOC  4140-01 -M 


Ad  Hoc  Review  Committee  for  the 
Recombinant  DNA  Advisory 
Committee;  Notice  of  Meeting 

Notice  is  given  of  a  meeting  of  the  Ad 
Hoc  Review  Committee  for  the 
Recombinant  DNA  Advisorv'  Committee 
on  February  3,  1995,  at  the  National 
Institutes  of  Health,  Building  31 .  9000 
Rockville  Pike,  Bethesda,  Marvland 
20892.  Thp  meeting  will  be  held  from 
approximately  9  a.m.  to  12  noon  in 
Room  2C15,  and  continue  in  Room 
5A16  from  approximately  12  noon  to 
adjournment  at  approximately  5  p.m. 
The  meeting  will  be  open  to  the  public 
to  discuss  three  major  topics  for  review: 

(1 )  Domain  and  mandate  of  the 
Recombinant  D.N'A  Advisory  Conimitt<M>: 

(2)  composition  of  the  Recombinant 
DNA  Advison,'  Committee;  and  (3) 
Recombinant  DNA  Advisory 
Committee's  review  of  human  gene 
transfer  protocols.  Members  of  the 
public  wishing  to  speak  at  this  met-ting 
may  be  given  such  opportunity  at  the 
discretion  of  the  Chair. 

Dr.  Nelson  A.  Wivel.  Director.  Offiu^ 
of  Recombinant  DNA  Activities.  Suite 
323.  National  Institutes  of  Health.  6006 
Executive  Boulevard,  MSC  7052. 
Bethesda,  Maryland  20892-7052.  Phono 
(301)  496-9838,  F.AX  (301)  496-9839. 
will  provide  materials  to  be  discussed  at 
this  meeting.  ro«ter  of  committee 
members,  and  substantive  program 
information.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Wivel  in  advance  of  the 
meeting.  A  summary  of  the  meeting  will 
be  available  at  a  later  date. 
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DEPARTMET^T  OF  HOUSING  AND 

URBAN  DEVELOPMENT 


this 


Office  of 

Housing— 

Commissiofier 


Assistant  Secretary  for 
llederal  Housing 


th^  Assistant  Secretary  for 
ndian  Housing 

[Docket  No.  ljl-95-3853;  FR-3833-N-01] 


Office  of 
Public  and 


Preference! ; 
Housing; 
Families- 
Amendmenlt 


for  Admission  to  Assisted 
P  eference  for  Working 
I  otice  of  Statutory 


agency:  Of  i 
Secretary 
Commissio 
Assistant 
Indian  Hou 
action:  No 


summary: 
sections 
of  the  U.S. 
amended  b 
Act  for 
discret 


ce  of  the  Assistant 
Housing— Federal  Housing 
er;  and  Office  of  the 

tary  for  Public  and 
ing,  HUD 
ce. 


fcr 


S(  ere 


Ihi 


is  notice  advises  that 
6(d)(4)(A){ii)  and  (8)(d)(l)(A)(ii: 
lousing  Act  of  1937  were 
the  HUD  Appropriations 
Fisdal  Year  1995  to  provide  a 
ionafy  local  preference  for 


admission  to  public  housing  and  HUD- 
assisted  housing  for  'families  that 
include  one  or  more  adult  members  who 
are  employed."  The  amendment  by  the 
HUD  Appropriations  Act  provides  that 
this  preference  for  working  families 
"shall  be  effective  only  during  fiscal 
year  1995." 

FOR  FURTHER  INFORMATION  CONTACT:  For 
the  public  housing  and  Section  8 
Moderate  Rehabilitation  programs. 
Edward  Whipple.  Director.  Occupancy 
Division.  Office  of  Public  Housing,  (202J 
708-0744  (voice);  (202)  708-0850 
(TDD). 

For  the  Section  8  programs  except  for 
the  Moderate  Rehabilitation  program. 
Barbara  Hunter.  Acting  Director. 
Planning  and  Procedures  Division. 
Office  of  Multifamilv  Housing.  Office  of 
Housing  (202)  708-3944  (voice);  (202) 
708-4594  (TDD). 

None  of  these  telephone  numbers  is 
toll-free.  All  of  the  individuals  listed  are 
located  at  the  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  SW.  Washington.  DC  20410. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Sections  6(c)(4)(A)(ii)  and 
(8)(d)(l)(A)(ii)  of  the  U.S.  Housing  Act 
of  1937  (1937  Act)  (42  U.S.C.  1437d  and 
42  U.S.C.  14370  provide  an  illustrative 
list  of  local  preferences  that  may  be 
given  by  housing  authorities  and  project 
owners  in  selecting  residents  for  public 
housing  and  section  8  existing  housing. 
The  Departments  of  Veterans  Affairs 
and  Housing  and  Urban  Development, 
and  Independent  Agencies 
Appropriations  Act.  1995  (Pub.  L.  103- 
327,  approved  September  28.  1994,  108 
Stat.  2315)  (HUD  Appropriations  Act  for 
FY  1995)  amended  these  sections  of  the 
1937  Act  to  add  an  additional, 
illustrative  local  preference  for  "families 
that  include  one  or  more  adult  members 
who  are  employed." 

For  public  housing,  section 
6(c)(4)(A)(ii)  of  the  1937  Act.  as 
amended  by  the  HUD  Appropriations 
Act  of  FY  1995.  provides  in  relevant 
part  that: 

lEjxcept  for  projects  or  portions  of  projects 
specifically  designated  for  elderly  families 
with  respect  to  which  the  Secretary  has 
determined  that  application  of  this 
subparagraph  would  result  in  excessive 
delavs  in  meeting  the  housing  need  of  such 
families,  the  establishment  of  tenant  criteria 
which  *   *   * 

(ii)  for  any  remaining  units  to  be  made 
available  for  occupancy  give  preference  in 
accordance  with  a  system  of  preferences 
established  by  the  public  housing  agency  in 
writing  and  after  public  hearings  to  respond 
to  local  housing  needs  and  priorities,  which 
mav  include  *   *   *  (V)  assisting  families  that 


include  one  or  more  adult  members  who  are 
employed. 

For  section  8  existing  housing,  section 
(8)(d)(l)(A)(ii)  of  the  1937  Act.  as 
amended  by  the  HUD  Appropriations 
Act  for  FY  1995.  provides  in  relevant 
part  that: 

jTlhe  selection  of  tenants  for  such  units 
shall  be  the  function  of  the  owner,  subject  to 
the  provisions  of  the  annual  contributions 
contract  between  the  Secretary  and  the 
agencv.  e.xcept  that  the  tenant  selection 
criteria  used  by  the  owner  *  *   * 

(ii)  for  any  remaining  assistance  in  any  1- 
year  period  give  preference  to  families  who 
qualify  under  a  system  of  local  preferences 
established  by  the  public  housing  agency  in 
writing  and  after  public  hearing  to  respond 
to  local  housing  needs  and  priorities,  which 
mav  include  *   *   * 

(V)  assisting  families  that  include  one  or 
more  adult  members  who  are  employed. 

The  Department  notes  that  these 
amendments  only  apply  to  local 
preference  admissions  and  not  to 
admissions  covered  by  Federal 
preference. 

The  HUD  Appropriations  Act  also 
provides  that  this  preference  "shall  be 
effective  only  during  fiscal  year  1995." 

The  preference  added  by  the  Congress 
is  consistent  with  the  Department's  final 
rule  entitled.  "Preferences  for 
Admission  to  Assisted  Housing." 
published  on  July  18.  1994  (59  FR 
36616).  and  its  final  rule  entitled 
"Section  8  Certificate  and  Voucher 
Programs  Conforming  Rule: 
Admissions,"  also  published  on  July  18. 
1994  (59  FR  36662).  The  preamble  to  the 
"Preferences  for  Admission"  final  rule 
stated  that: 

The  Department  is  convinced  that  housing 
agencies  must  have  the  flexibility  to  give 
preference  to  working  families  to  assure 
diversity  in  the  residency  of  projects  and  to 
include  families  who  can  serve  as  role 
models  for  other  families.  (59  FR  36618) 

The  preamble  noted,  however,  that  the 
preference  for  working  families  may  not 
be  administered  in  a  way  that  will 
violate  the  legal  prohibitions  against 
discrimination.  (59  FR  33619) 

The  purpose  of  this  notice  is  to  advise 
housing  authorities  and  project  owners 
of  the  amendment  to  sections 
6(c)(4)(A)(ii)  and  (8)(d)(l)(A)(ii)  of  the 
1937  Act  made  by  the  HUD 
Appropriations  Act  for  FY  1995. 

Dated:  [anuary  10,  1995. 

Jeanne  K.  Engel, 

Geneml  Deputy  Assistant  Secretary  for 
Housing— Federal  Housing  Commissioner. 

Michael  B.  Janis, 

General  Deputy  Assistant  Secretary  for  Public 

and  Indian  Housing. 

IFR  Doc.  95-1121  Filed  1-17-95;  8:45  ami 
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[Docket  No.  N-95-3868;  FR-3854-N-01] 

Notice  of  Accepted  Bid  for  the  Section 
221(g)(4)  Muitifamily  Project  Mortgage 
Auction 

AGENCY:  Office  of  the  Assistant 
.Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice  of  Accepted  Auction  Bid. 

SUMMARY:  The  National  Housing  Act 
requires  that  the  Secretary  of  HUD  cause 
Federal  Register  publication  of  the 
accepted  bid  in  a  muitifamily  project 
mortgage  auction.  Accordingly,  this 
notice  announces  the  name  of  the 
auction  winner  and  the  amount  of  the 
accepted  bid  for  the  auction  conducted 
on  October  25, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  S.  Richbourg,  Direction, 
Management  Control  Staff.  Office  of  the 
FHA-Ciu.ptroller,  Room  5144,  451 
.Seventh  Street.  S.W.,  Washington.  D.C.. 
20410,  telephone  (202) 401-0577. 
Hearing-  or  speech-impaired  individuals 
may  call  HUD's  TDD  number  (202)  708- 
4594.  (These  telephone  numbers  are  not 
toll-free.) 

SUPPLEMENTARY  INFORMATION:  The 
National  Housing  Act  (12  U.S.C.  1701- 
1749aaa-5)  (the  Act)  authorizes  and 
governs  the  Department's  mortgage 
insurance  program.  On  October  25. 
1994,  the  Department  conducted  the 
first  HUD-held  muitifamily  project 
mortgage  auction  in  ten  years.  The  sale 
involved  206  mortgages  that  had  been 
assigned  to  HUD  under  the  Section 
221(g)(4)  assignment  option  of  the  Act. 
All  206  project  mortgages  in  the  auction 
were  sold  to  one  bidder.  In  accordance 
with  paragraph  ll.c.  of  the  September 
23.  1994  Announcement,  the 
Department  is  publishing  details 
concerning  the  accepted  bid,  as  follows: 
Winning  Bidder:  Lehman  Brothers,  Inc. 
Winning  Bid:  8.68%  average  yield 

Dated:  January  10.  1905. 
Nicolas  P.  Retsinas, 

Assisstant  Secretary  for  Housing — Federal 
Housing  Commissioner. 
IFR  Do<:.  95-1122  Filed  1-17-95;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Josephine  County  Water  Management 
Improvement,  Fish  Passage 
Improvements,  Savage  Rapids  Dam, 
Oregon 

AGENCY;  Bureau  of  Reclamation. 
Interior. 


ACTION:  Notice  of  public  hearing  on 
planning  report/draft  environmental 
statement  (PR/DES);  lNT-DES-94-51. 


SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969.  as 
amended,  the  Bureau  of  Reclamation 
has  prepared  a  planning  report/draft 
environmental  statement  (PR/DES)  on  a 
proposed  project  to  improve  fish 
passage  at  Savage  Rapids  Dam  located 
on  the  Rogue  River  in  southwest  Oregon 
near  the  city  of  Grants  Pass.  A  public 
hearing  will  be  held  to  receive 
comments  from  interested  organizations 
and  individuals  on  the  environmental 
impacts  of  the  project. 

DATES:  The  public  hearing  is  scheduled 
from  1:30-10:00  p.m.  with  a  break  from 
5:00-6:30  p.m.  on  February  16,  1995  in 
Grants  Pass.  Oregon. 

ADDRESSES:  The  hearing  will  be  held  at: 
Josephine  County  Fairgrounds. 
Redwood  Highway,  1451  Fairgroimds 
Road,  Colonial  Bank  Floral  Exhibit 
Building,  Grants  Pass.  Oregon. 

Written  comments  and  requests  to 
testify  are  to  be  submitted  to:  Regional 
Director,  Bureau  of  Reclamation,  Pacific 
Northwest  Region,  Attention:  PN-6309. 
1150  North  Curtis  Road,  Boise,  Idaho 
83706-1234,  Telephone  (208)  378-5087. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Reclamation,  Pacific 
Northwest  Region,  Attention:  PN-«309. 

SUPPLEMENTARY  INFORMATION: 
Organizations  and  individuals  wishing 
to  present  statements  at  the  hearing 
should  contact  the  Bureau  of 
Reclamation,  Pacific  Northwest  Region, 
to  announce  their  intention  to 
participate.  Requests  for  scheduled 
presentations  will  be  accepted  through 
February  10.  1995. 

Oral  comments  at  the  hearing  will  be 
limited  to  5  minutes.  The  hearing  officer 
may  allow  any  speaker  to  provide 
additional  oral  comments  after  all 
persons  wishing  to  comment  have  been 
heard.  Whenever  possible,  speakers  will 
be  scheduled  according  to  the  time 
preference  (afternoon  or  evening) 
mentioned  in  their  letter  or  telephone 
requests.  Speakers  not  present  when 
called  v\ill  lose  their  privilege  in  the 
scheduled  order  and  will  be  recalled  at 
the  end  of  the  scheduled  speakers. 

Written  comments  from  those  unable 
to  attend  or  those  wishing  to 
supplement  their  oral  presentations  at 
the  hearing  should  be  received  by 
Reclamation's  Pacific  Northwest 
Regional  Office  at  the  above  address  by 
February  27, 1995,  for  inchision  in  the 
hearing  record. 


Dated:  Jdnuary  11.  1995. 
|ohn  W.  Keys,  III, 

Regional  Director.  Patific  Sorlhwest  Region 
|FRDo(.  95-1125  Filed  1-17-95;  8:45  ami 
BILLING  CODE  4310-M-M 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
January  7,  1995.  Pursuant  to  §60.13  of 
36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  .National  Park 
Service,  P.O.  Box  37127,  Washington. 
D.C.  20013-7127.  Written  comments 
should  be  submitted  bv  Februarv  2. 
1995. 

Carol  D.  Shull, 
Chief  of  Rfgistnition.  S'ational  Rrgislir. 

FLORroA 

Lake  County 

Let^  School.  207  N.  !-ef  St..  Let'sburj;. 
95000024 

Volu.sia  County 

Dickmson  Memorial  Library  and  Pari.  148  S 
Volusia  Avp..  Orange  City.  9500(K)20 

HAWAII 

Honolulu  County 

Kukaniloki)  Birth  Site  IBoundan'  Inin-as)!. 
NW  of  Wijhiawa  off  HI  80.  Wahiawa 
vi(  inity. ')40016-;o 

SOI  TH  CAROLINA 

Lexington  County 

Cuignard  Brick  Works.  100  Granbv  Crossi;;;; 
at  Knox  Abbot  Dr..  Cayre.  9.5000010 

VIRGINIA 

Charlotte  County 

Charlotte  Court  House  Historic  District.  VA 
40  between  VA  645  and  V.\  47,  Charlotte 
Court  House.  9500002.3 

Clarke  County 

Meadra.  600  ft.  E  of  j«  I  VA  658  and  VA  6J8. 
S  side.  White  Post,  95000022 

Fairfax  County 

Oakton  Trollev  Station.  2923  Grav  St.. 
Oakton.  95(JOO<)26 

Frederick  County 

Surtrise.  975  Hollow  Rd..  Gore  vie  inity. 
95000021 

Smyth  County 

Snrfolk  &  Western  Railway  Depot.  651  N. 
Main  St..  Marion.  95000025 

Richmond  Independent  Cit>' 
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Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Office  of  Surface  Mining  Reclamation 
and  Enforce  ment  Advisory  Board; 
Notice  of  E^taWishment 

This  notii  e  is  published  in 
acxordance  vith  Section  9(a)(2)  of  the 
Federal  Ad\  isor>'  Committee  Act 
(FACA).  5  L  .S.C.  App.  (1988). 
Following  c  jnsultation  with  the  General 
Services  Adiuinistration  and  the  Office 
of  Managem  ent  and  Budget,  notice  is 
hereby  givei  i  that  the  Secretary  of  the 
Interior  is  ai  ministratively  establishing 
an  advisory  3oard  to  be  known  as  the 
Office  of  Su  -face  Mining  Reclamation 
and  Enforctfiient  General  Advisory- 
Board. 
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Afi/mi)er  5.  200  \V 
Richmond.  05000027 
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DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services;  COPS  AHEAD  and  COPS 
FAST  Grant  Programs 

AGENCY:  Department  of  Justice.  Office  of 
Community  Oriented  Policing  Services. 
ACTION;  Notice  of  mterim  program 
guidelines  with  request  for  comments 
for  the  .Accelerated  Hiring.  Education 
and  Deploym.ent  (COPS  AHEAD)  and 
Funding  Accelerated  for  Smaller  (COPS 
Fast)  Programs. 

SUMMARY:  The  Office  of  Community 
Oriented  Policing  Services.  U.S. 
Department  of  Justice  is  publishing,  for 
a  45-day  public  comment  perio<l. 
interim  guidelines  to  accompany  the 
COPS  AHEAD  and  COPS  FAST' 
programs.  Both  programs  are  expedited 
approaches  for  the  award  of  grants  for 
the  hiring  or  rehiring  of  career  law 
enforcement  officers  and  are  among  the 
programs  authorized  by  the  Violent 
Crime  Control  and  Law  Enforcement 
Act  of  1994.  Public  Law  103-322. 
DATES:  Interim  guidelines  effective 
)anuary  18,  1995;  comments  must  be 
received  on  or  before  March  6,1995. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Office  of  the  General  Counsel.  Office 
of  Community  Oriented  Policing 
Services.  U.S.  Department  of  Justice. 
P.O.  Box  14440.Washington.  DC  20044. 
or  delivered  to  Suite  300.  633  Indiana 
Avenue.  N\V..  Washington,  DC  between 
9  a.m.  and  5:30  p.m.  Comments  received 
mav  also  be  inspected  at  Suite  300 
between  9:15  a.m.  and  5:15  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
L.  Anthony  Sutin.  General  Counsel. 
Office  of  Community  Oriented  Policing 
S(T\ices.  U.S.  Department  of  Justice. 
f>33  Indiana  Avenue  NW..  Suite  300. 
Washington,  DC  20531;  telephone  (202) 
514-2058. 

SUPPLEMENTARY  INFORMATION:  These 
interim  guidelines  have  been  developed 
hy  the  Office  of  Community  Oriented 
Policing  Services  in  order  to  provide 
guidance  to  applicants  and  grantees 
concerning  the  administration  and 
implementation  of  the  Accelerated 
Hiring,  Education  and  Deployment 
("COPS  AHEAD")  and  Funding 
Accelerated  for  Smaller  Towns  ("COPS 
FAST")  programs.  Availability  of  funds 
under  these  programs  and  application 
deadlines  were  announced  in  the 
Federal  Register  on  November  3.  1994 
(59  FR  55132),  The  guidelines  address 
the  eligibility  for  the  programs, 
substantive  and  procedural  program 
requirements,  the  application  process, 
and  other  administrative  matters. 
.Section  1^.  7  and  8  of  the  guidelines 


apply  to  both  COPS  AHEAD  and  COPS 
F.AST,  Section  5  applies  exclusively  to 
applicants  and  grantees  under  COPS 
AHEAD,  and  Section  6  applies 
exclusively  to  applicants  and  grantees 
untler  COPS  FAST. 

These  guidelines  have  not  lx;en 
reviewed  by  the  Office  of  Management 
and  Budget  pursuant  to  Executive  Order 
12B66.  These  guidelines  will  not  have  a 
substantial  impact  on  a  significant 
number  of  small  entities,  thus  a 
regulatory  flexibility  analysis  has  not 
been  prepared  pursuant  to  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601, 
et  seq. 

The  collection  of  information 
requirements  relating  to  the  COPS 
AHEAD  and  COPS  FAST  Applications 
has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  Paperwork  Reduction  Act.  44 
U.S.C  3504(h)  and  have  received 
clearance  numbers  1105-0061  and 
1103-0015.  respectively. 

Section  1     Purpose  and  Substantive 
Description 

1.1  Public  safety  and  community 
policing  grants  are  authorized  by  the 
On'nibus  Crime  Control  and  Safe  Streets 
Act  of  1968.  42  U.S.C.  3711.  et  seq..  as 
amended  by  the  Public  Safety 
Partnership  and  Community  Policing 
Act  of  1994  (Title  I  of  the  Violent  Crime 
Control  cuid  Law  Enforcement  Act  of 
1994)  Public  I.aw  103-322  ("the  Act"). 

1.2  TJic  purposes  of  theiC  grants  are 
to  increase  police  presence,  to  expand 
and  improve  cooperative  efforts 
between  law  enforcement  agencies  and 
members  of  the  community  to  address 
crime  and  disorder  problems,  and 
otherwise  to  enhance  public  safety. 
COi'S  AHEAD  and  COPS  FAST  are  pari 
of  the  Dtipartment  of  justice's  efforts  to 
increase  the  number  of  sworn  law 
enforcement  officers  by  100.000  over 
current  levels. 

1.3  The  .Mtorney  General  will 
delegate  powers  and  responsibilities 
under  this  program  to  the  Director  ol  the 
Office  of  Community  Oriented  Policing 
Services  ("COPS")  upon  his  or  her 
appointment. 

1.3.1     The  Director  will  have  final 
authority,  subject  to  applicable 
administrative  or  judicial  rights  of 
appeal  conferred  by  statute  or 
regulation,  to  award,  deny,  modify, 
condition,  suspend,  or  terminate  grants 
under  this  program.  The  Director  will 
carry  out  these  duties  under  the  general 
guidance  and  direction  of  the  .Mtorney 
General  and  the  Associate  Attorney 
General. 


Section  2     Eligibility  To  Apply  for 
Grants 

2.1     In  general,  grants  under  the  Act 
may  be  made  to  States,  units  of  local 
government.  Indian  tribal  governments, 
other  public  and  private 
(nongovernmental)  entities,  and  multi- 
jurisdictional  or  regional  consortia 
thereof. 

2.1.1  "Unit  of  local  government" 
means  any  city,  county,  township,  town, 
borough,  parish,  village,  or  other  general 
purpose  political  subdivision  of  a  State, 
an  Indian  tribe  which  performs  law 
enforcement  functions  as  determined  by 
the  Secretary  of  the  Interior,  or,  for  the 
purpose  if  assistance  eligibility,  any 
agency  ol  the  District  of  Columbia 
government,  or  the  United  States 
Government  performing  law 
enforcement  functions  in  and  for  the 
District  of  Columbia,  and  the  Trust 
Territorj'  of  the  Pacific  Islands. 

2.1.2  An  "Indian  tribe"  means  a 
tribe,  band,  pueblo,  nation,  or  other 
organized  group  or  community  of 
Indians,  including  an  Alaska  Native 
village  (as  defined  in  or  established 
under  the  Alaska  Native  Claims 
Settlement  Act  (43  U.S.C.  1601.  et  seq.)). 
that  is  recognized  as  eligible  for  the 
special  programs  and  services  provided 
by  the  United  States  to  Indians  because 
of  their  status  as  Indians. 

Section  3    Apportionment  and 
Allocation  of  Grant  Funds 

3.1     Unless  all  applications 
submitted  by  any  State  and  grantee 
within  the  State  have  been  funded,  each 
qualifying  State,  together  with  grantees 
within  the  State,  shall  receive  in  each 
fiscal  year  at  least  0.5  percent  of  the 
total  amount  appropriated  in  the  fiscal 
vear  for  public  safety  and  community 
policing  grants. 

3.1.1  "Qualifying  State"  means  any 
State  which  has  submitted  an 
application  for  a  grant,  or  in  which  an 
eligible  entity  has  submitted  an 
application  for  a  grant,  which  meets  the 
application  requirements  established  by 
the  Department  of  Justice  and  complies 
with  all  requirements  of  the  Act.  those 
guidelines  and  other  applicable 
provisions  of  federal  law  and 
regulations. 

3.1.2  "State"  means  any  State  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Isldnds.  American  Samoa.  Guam, 
and  the  Northern  Mariana  Islands.  For 
purposes  of  3.1,  American  Samoc  and 
the  Commonwealth  of  tlie  Northern 
Mariana  Islands  shall  be  considered  as 
one  state  with  67  percent  of  the  amounts 
allotted  per  state  to  be  allotted  to 
American  Samoa  and  33  percent  to  the 


Commonwealth  of  the  Northern  Mariana 
Islands. 

3.1.3  For  purposes  of  applying  3.1, 
"the  total  amount  appropriated  in  the 
fiscal  year  for  public  safety  and 
community  policing  grants"  shall  be 
determined  by  the  total  appropriation 
less  sums  allocated  to  training  and 
technical  assistance,  evaluations  or 
studies,  other  lawful  purposes,  and 
amounts  not  obligated  at  the  end  of  the 
fiscal  year. 

3.1.4  In  determining  the  geographic 
apportionment  for  purposes  of  3.1 .  a 
grant  award  that  is  not  accepted  by  a 
grantee  in  a  particular  state  shall  be 
included  within  the  apportionment  for 
that  state  as  if  such  grant  had  been 
accepted,  provided  that,  should  an 
award  not  be  accepted,  the  Director  will 
reward  the  funds  to  another  eligible 
applicant  in  the  same  state,  if  one  exists, 
if  necessary  to  meet  the  requirements  of 
3.1. 

3.1.5  Compliance  with  the 
requirement  of  3.1  shall  be  determined 
by  reference  to  all  grants  made  within 
a  fiscal  year  and  not  on  a  phase-by- 
phase  or  any  other  less  comprehensive 
basis. 

3.2    One-half  of  the  amount  allocated 
for  grants  in  any  fiscal  year  shali  be 
allocated  for  grants  pursuant  to 
applications  submitted  by  units  of  local 
government  or  law  enforcement 
agencies  having  jurisdiction  over  areas 
with  populations  exceeding  150,000  or 
by  public  and  private  entities  that  ser\e 
areas  with  populations  exceeding 
150.000,  and  one-half  shall  be  allocated 
for  grants  pursuant  to  appiications 
submitted  by  units  of  local  government 
or  law  enforcement  agencies  having 
jurisdiction  over  areas  with  populations 
of  150.000  or  less  or  by  public  and 
private  entities  that  serve  areas  with 
populations  of  150.000  or  less. 

3.2.1     For  purposes  of  implementing 
this  allocation  requirement,  as  well  as 
for  purposes  of  determining  eligibility 
for  particnbr  programs,  each 
apphcation  for  a  COPS  grant  will 
require  the  applicant  to  certify  the 
population  of  the  area  served  by  the 
applicant.  "Population"  moans  the  total 
resident  population  based  on  the 
adjusted  1990  data  compiled  by  the 
United  States  Bureau  of  the  Census. 

Section  4     Requirements  Applicable  to 
COPS  AHEAD  and  COPS  FAST 

4. 1     COPS  AHEAD  and  COPS  FA  ST 
grants  will  be  made  for  programs, 
projects,  and  other  activities  to  rehire 
law  enforcement  officers  who  have  been 
laid  off  as  a  result  of  State  and  local 
budget  reductions  for  deployment  in 
community  oriented  policing  and/or  to 
hire  new,  additional  career  law- 


enforcement  officers  in  community 
oriented  policing  ("hire/rehire  grants"). 

4.1.1     A  "career  law  enforcement 
officer"  means  a  person  hired  on  a 
permanent  basis  who  is  authorized  by 
law  or  by  a  State  or  local  public  agencv 
to  engage  in  or  supervise  the  prevention, 
detection,  or  investigation  of  violations 
of  criminal  laws.  "Career  law 
enforcement  officers"  may  include  (but 
are  not  limited  to)  sworn  municipal, 
county,  state  and  tribal  police  officers, 
sheriffs'  deputies,  and  certain  officers 
employed  by  other  law  enforcement, 
investigative  and  prosecutorial  agencies. 

4.1.1  To  be  eligible  for  funding 
under  a  COPS  grants,  a  rehired  officer 
must  have  been  separated  from  the  force 
prior  to  October  1,  1994. 

4.1.2  Grantees  may  transfer  law 
enforcement  officers  who  are 
experienced  or  trained  in  community 
oriented  policing  into  positions  funded 
by  a  COPS  grant,  while  newly  hired  or 
rehired  officers  are  assigned  to  training, 
probationarv'  or  other  assignments  as 
may  be  customary  practice  within  the 
agency,  provided  that  there  must  be  an 
equal  and  contemporaneous  transfer  of 
current  officers  to  community  policing 
functions  as  newly  hired  or  rehired 
officers  are  assigned  to  training  and 
probationary  assignments.  Such 
transfers  will  not.  however,  affect  the 
date  on  which  grant  funding  for  a  newly 
hired  or  rehired  officer  commences 

4.1.2      "Community  oriented 
pohcing"  carries  no  single  definition, 
nor  is  there  a  single  approach  to 
community  oriented  policing.  However, 
community  policing  stresses  the 
importance  of  police-citizen  cooperation 
to  control  crime,  maintain  order,  and 
improve  the  quality  of  life  in  America. 
The  community  is  an  active  partner 
with  police  in  defining  the  problems 
that  are  addressed,  the  tactics  used,  and 
how  success  is  measured.  Prevention, 
problem  solving,  and  partnerships  are 
tenets  of  community  policing  that  have 
been  emphasized  by  police,  researchers, 
and  policymakers.  Community  oriented 
policing  can  be  distinguished  from 
traditional  reactive  law  enforcement 
activities. 

4.2     The  amount  of  hire/rehire  grants 
is  limited  to  75  percent  of  the  salary  and 
benefits  of  a  hired  or  rehired  career  law 
enforcement  officer,  subject  to  a  ceiling 
of  S75.000  per  officer.  These  restrictifms 
apply  over  the  life  of  a  grant,  not  f>n  an 
annual  basis. 

4.2.1     Benefits  for  purposes  of  a 
COPS  AHEAD  and  COPS  FAST  grant  • 
include  health  insurance,  retirement 
benefits,  social  security/FICA 
contributions,  vacation  and  sick  Iciive. 
and  workers'  compensation  benefits. 
Benefits  for  purposes  of  a  COPS  AHEAD 
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and  COPS  f  AST  grant  excluded 
equipment,  uniforms,  vehicles  and 
overtime. 

4.2.2  In  order  to  make  funds 
available  to  the  widest  number  of 
communitic  s  and  to  expedite  the 
processing  ( if  applications,  the 
Department  of  justice  has  determined 
that  no  waiters  of  the  restrictions  of  4.2 
will  be  gran  led  in  connection  with  the 
COPS  FASn  and  COPS  AHEAD 
programs.  /  ccordingly.  applicants 
should  not  ipply  for  more  funding  than 
is  permittee  in  accordance  with  the 
maximum  { er  officer  grant  amount  as 
described  a  )ove.  The  availability  of 
waivers  in  ( onnection  with  other  COPS 
programs  will  be  set  forth  in  future 
program  aniouncements. 

4.2.3  Gi  idance  concerning  the 
matching  and  non-federal  share 
requiremen:s  applicable  to  all 
Department  of  justice  grants  is  set  forth 
in  Title  28.  Part  66  of  the  Code  of 
Federal  Regulations. 

4.2.3.1     The  non-federal  share  of 
hire/ rehire  grants  may  be  applied  from 
the  following  sources: 

(a)  Funds  from  States  and  local  units 
of  govemm  jnt  that  have  a  binding, 
nonspeculative  commitment  (as  of  the 
time  of  the  p^nt  application)  of 
matching  fi  nds  for  programs  or  projects, 
including  f  mds  appropriated  by  the 
State  and  a  'ailable  to  local  units  of 
governmen   for  the  purpose  of  satisfying 
the  non-fed  eral  share  requirement; 

(b)  Fund;  from  the  following,  where 
consistent  i  dth  applicable  regulations: 

(1)  Housi  [ig  and  Community 
Development  Act  of  1974.  42  U.S.C. 
5301.  etse(  .: 

(2)  asset  orfeiture  equitable  sharing 
program.  2    U.S.C.  881(e): 

(c)  Fundi  contributed  from  private 
sources; 

(d)  Progr  im  income  funds  from  seized 
assets  and   orfeitures; 

(e)  Fund;  appropriated  by  the 
Congress  fc  r  the  activities  of  any  agency 
of  either  an  Indian  tribal  government  or 
the  Bureau  of  Indian  Affairs  performing 
law  enfoTD  ment  functions  on  any 
Indian  lan(  s;  and 

(f)  Source  (s  otherwise  authorized  by 
law. 

4.2.4  T  le  non-federal  share  of  costs 
must  consi  »t  of  costs  incurred  during 
the  grant  p  jriod.  In  particular,  COPS 
AHEAD  gn  intees  may  not  treat  costs 
incurred  oi  paid  prior  to  the  beginning 
of  the  gran   period  as  the  non-Federal 
shareofgnnt  costs. 

4.2.5  C  3PS  AHEAD  and  COPS 
FAST  gran  is  will  be  made  for  a  period 
of  three  ye  irs.  The  federal  share  of  a 
hire.'rehire  grant  wrill  decHne  year  by 
year  over  I  le  course  of  the  grant. 
l()i)king  to\  /ard  the  continuation  of  the 
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increased  hiring  level  using  State  or 
local  sources  of  funding  following  the 
conclusion  of  federal  support. 

4.2.5.1    The  rate  at  which  the  federal 
share  will  decline  will  be  determined, 
prior  to  grant  award,  on  a  case-by-case 
basis  in  a  flexible  manner.  Generally, 
efforts  will  be  made  to  accommodate  the 
circumstcuices  and  budget  requirements 
of  the  grantee  in  the  determination  of 
the  decrease  in  federal  share. 

4.3  If  an  officer  hired  or  rehired 
using  COPS  grant  funds  leaves  a 
grantee's  force  during  the  grant  period, 
the  grantee  should  seek  to  replace  the 
former  officer  with  a  newly  hired  or 
rehired  officer.  The  portion  of  grant 
funding  allocable  to  such  a  position  will 
be  suspended  during  the  period  of  time 
in  which  tlie  position  remains  vacant. 

4.4  Subject  to  the  limitations  of  this 
subsection  and  requirements  of 
applicable  nondiscrimination  or  other 
laws,  the  selection,  training  and 
recruitment  of  career  law  enforcement 
officers  to  be  hired  or  rehired  is  within 
the  discretion  and  judgment  of  the 
grantee. 

4.4.1  In  order  to  further  effective  law 
enforcement,  grantees  will,  to  the  extent 
practicable  and  consistent  with 
applicable  law.  seek,  recruit,  and  hire 
qualified  persons  who  are  members  of 
racial  and  ethnic  minority  groups  and 
qualiOed  women  to  increase  their  ranks 
within  the  sworn  positions  in  the  law 
enforcement  agency. 

4.4.2  Grantees  may  hire  former 
members  of  the  Armed  Forces  to  serve 
as  career  law  enforcement  officers, 
particularly  in  communities  that  aie 
adversely  affected.by  a  recent  militar>' 
base  closing. 

4.4.2.1     "Former  member  of  the 
Armed  Forces"  means  a  member  of  the 
Armed  Forces  of  the  United  States  who 
is  involuntarily  separated  from  the 
'  Armed  Forces  within  the  meaning  of 
section  1141  of  Title  10.  United  States 
Code. 

4.4.3  In  order  to  maintain  the  high 
quality  and  preparedness  of  the  nation's 
law  enforcement  officers,  in  hiring  new 
officers,  grantees  may  not  reduce  the 
scope  of  their  customary  screening  and 
traini.ng  procedures,  and  must  include 
community  policing  principles  in  their 
training  curricula  (including  refresher 
training  where  appropriate). 

4.4.3.1     Assistance  in  the 
development  or  adaptation  of  training 
curricula  dealing  with  community 
policing  is  available  upon  request  from 
the  COPS  Office. 

4.5     No  grant  may  be  made  without 
the  submission  and  approval  of  a  grant 
application  in  the  form  and  marmer 
prescribed  by  the  COPS  Office. 


4.6  Grant  funds  must  be  u.sed  in 
accordance  with  these  guidelines, 
applicable  statutes.  DOJ  regulations.' 
Notices.  Handbooks,  OMB  circulars, 
grant  agrctiments  and  award  documents, 
budget  documents,  narratives  and 
timetables.  Copies  of  applicable 
requirements  mav  be  obtained  from  the 
COPS  Office. 

4.7  Each  grant  shall  contain  a 
monitoring  component.  Monitofiag  will 
include  periodic  financial  and 
programmatic  reporting  and.  in 
appropriate  circumstances,  on-site 
reviews.  Guidelines  for  monitoring 
components  will  be  issued  by  the  COPS 
Office. 

4.8  .Selected  grant  recipients  svjll  be 
evaluated  on  the  local  level  or  as  part  of 
a  national  evaluation.  Evaluation  means 
the  administration  and  conduct  of 
studies  and  analyses  to  determine  the 
impact  and  value  of  a  project  or 
program.  These  evaluations  may  include 
assessments  of  indi\idual  program 
implementations.  In  selected 
jurisdictions  that  eu«  able  to  support 
outcome  evaluations,  an  evaluation  of 
the  effectiveness  of  funded  programs, 
projects,  emd  activities  may  be 
undertaken.  Outcome  measures  may 
include  crime  and  victimization 
indicators,  quality  of  life  measures, 
community  perceptions,  and  police 
perceptions  of  their  own  work. 

4.9  Funds  made  available  to  States 
or  units  of  local  government  shall  not  be 
used  to  supplant  or  replace  State  or 
local  funds,  or.  in  the  case  of  Indian 
tribal  governments,  funds  supplied  by 
the  Bureau  of  Indian  Affairs,  but  shall 
be  used  to  increase  the  amount  of  funds 
that  would,  in  the  absence  of  a  COPS 
grant,  be  made  available  from  State  or 
local  sources,  or  in  the  case  of  Indian 
tribal  governments,  from  funds  supplied 
by  the  Bureau  of  Indian  Affairs. 

4.9.1  Each  application  for  a  COPS 
grant  shall  contain  a  certification  or 
a.ssurance  that  COPS  grant  funds  will 
not  be  used  to  supplant  State  or  local 
funds,  or.  in  the  case  of  Indian  tribal 
governments,  funds  supplied  by  the 
Bureau  of  Indian  Affairs.  The 
certification  also  must  state  that  funds 
required  to  pay  the  non-federal  portion 
of  the  cost  of  each  program  and  projeci 
for  which  such  grant  is  made  shall  be  in 
addition  to  funds  that  would  otherwise 
be  made  available  for  law  enforcement. 

4.9.2  To  prevent  supplanting, 
grantees  must  devote  additional 
resources  to  law^  enforcement  beyond 
those  that  would  have  been  made 
available  irrespective  of  the  application 
for  or  receipt  of  "a  COPS  grant.  In 
general,  absent  a  demonstrated 
justification  unrelated  to  the  COPS 
grant.  COPS  grants  will  be  expected  to 


increase  the  grantee's  force  level  above 
the  number  of  funded  (filled  and  vacant) 
sworn  officers  existing  on  October  1 , 
1994.  The  following  additional 
indicators  may  be  used  by  the 
Department  of  Justice  to  review 
applicants  and  monitor  grants  for  the 
presence  of  supplanting: 

(a)  when  COPS-funded  hires  are 
excluded,  the  level  of  new  officers  hired 
or  rehired,  or  projected  to  be  hired  or 
rehired,  during  the  current  local  fiscal 
year  is  inconsistent  with  recent 
historical  practice; 

(b)  when  COPS-funded  hires  are 
excluded,  positive  and  timely  steps 
have  not  been  taken  to  offset  funded 
vacancies  existing  on  or  after  October  1, 
1994  due  to  attrition;  and/or 

(c)  any  other  indicia  that  suggest  that 
the  amount  of  non-federal  resources 
devoted  to  the  hiring  or  rehiring  of  law 
enforcement  officers  has  decreased  in 
expectation  of  or  as  the  result  of  receipt 
of  a  COPS  grant. 

4.9.2.1    By  way  of  example  only,  the 
following  practices  likely  will  be 
regarded  as  supplanting: 

(a)  A  department  with  vacant  funded 
positions  at  the  start  of  the  grant  period 
or  at  any  time  thereafter  hires  no  new 
officers  other  than  COPS  grant-funded 
hires. 

(b)  No  timely  hiring,  other  than  COPS- 
grant  funded  hiring,  is  done  by  a 
department  to  replace  vacancies  created 
by  attrition  existing  at  or  after  the 
beginning  of  a  grant  period. 

(c)  No  hiring,  other  than  COPS-grant 
funded  hiring,  is  undertaken  by  a 
department  that  has  increased  its  force 
size  in  recent  years. 

(d)  Grant  funds  are  used  to  replace,  or 
to  allow  the  reallocation  of,  funds 
already  committed  in  a  local  budget  for 
law  enforcement  purposes. 

4.9.3  Potential  supplanting  will  be 
the  subject  of  application  review,  as 
well  as  possible  pre-award  review,  post- 
award  monitoring,  and  audit. 

4.9.4  If  the  use  of  the  indicators  in 
4.9.2  suggests  the  potential  presence  of 
supplanting,  the  applicant  or  grantee 
will  be  required  to  supply 
documentation  to  the  COPS  Office 
demonstrating  that  the  reduction  in 
nonfederal  resources  occurred  for 
reasons  other  than  the  receipt  or 
expected  receipt  of  federal  funding.  If 
the  documentation  does  not  establish  a 
satisfactory'  justification,  the  Director 
may  deny  grant  funding,  suspend  or 
terminate  an  approved  grant,  seek 
repayment  of  grant  amounts  already 
disbursed,  and/or  refer  a  grantee  for 
civil  or  criminal  enforcement. 

4.9.5  An  applicant  seeking  more 
definitive  guidance  concerning  whether 
a  particular  use  of  COPS  grant  funds 


will  be  viewed  as  supplanting  by  the 
COPS  Office  may  request  an  advisory 
letter.  A  request  for  an  advisory  letter 
should  be  directed  in  writing  to  the 
COPS  Office  of  General  Counsel.  Such 
as  request  should  set  forth  all  of  the 
relevant  factual  circumstances.  An 
advisory  letter  will  be  sent  to  the 
requester  within  ten  business  days  of 
receipt  of  a  complete  request.  A  grantee 
shall  not  be  penalized  by  the  COPS 
Office  for  good-faith  reliance  on  an 
advisory  letter  received  under  this 
provision. 

4.10    Each  grant  application  also 
must  be  accompanied  by  assurances  or 
certifications  of  compliance  with  legal 
requirements  imposed  by  provisions  of 
federal  law  other  than  the  program 
requirements  specifically  imposed  by 
the  Act.  The  required  assurances  and 
certifications  will  be  set  forth  in  the 
application  materials.  These  provisions 
include  requirements  that: 

(a)  grantees  maintain  a  drug-free 
workplace  (28  CFR  Part  67); 

(b)  grant  applicants  not  be  currently 
debarred  or  suspended  from 
participation  in  federal  transactions  (28 
CFR  Part  67) 

(c)  grant  funds  not  be  used  for  federal 
lobbying  efforts  (28  CFR  Part  69), 

(d)  grantees  not  discriminate  or  deny 
Benefits  or  program  participation  on  the 
grounds  of  race,  color,  religion,  gender, 
national  origin,  age  or  disability,  that 
grantees  forward  the  COPS  Office  notice 
of  certain  findings  of  civil  rights 
violations,  and  that  recipients  of  grants 
of  $500,000  or  more  submit  an  Equal 
Employment  Opportunity  Plan  {see  28    • 
CFR  Part  42.  subparts  C,  D,  E  and  G); 

(e)  certain  restrictions  on  political 
activities  by  grantee  employees  be 
observed  [see  5  U.S.C.  §  1501,  et  seq.); 

(f)  facilities  used  in  connection  with 
the  grant-funded  project  not  be  fisted  on 
the  EPA's  list  of  Violating  Facilities; 

(g)  grantees  observe  the  minimum 
wage  and  maximum  hour  provisions  of 
the  Federal  Fair  Labor  Standards  Act  (29 
U.S.C.  §  201  et  seq.],  if  they  apply  to  the 
grantee; 

(h)  grantees  estabfish  safeguards 
against  the  use  by  employees  of 
positions  for  private  gain; 

(i)  grantees  comply  with  Office  of 
Management  and  Budget  Circulars 
governing  the  audit  of  federally-funded 
programs;  and 

(j)  grantees  permit  the  Department  of 
Justice  and/or  the  Comptroller  General 
access  to  records  and  doctunents 
relating  to  the  grant. 

4.10.1    Copies  of  statutes  and 
regulations  relating  to  any  of  the  matters 
on  which  assurances  are  sought  are 
available  on  request  from  the  COPS 
Office  of  General  Counsel. 


4.11  Each  State  and  local 
governmental  applicant  is  responsible 
for  compliance  with  the 
intergovernmental  review  process  set 
forth  in  Executive  Order  12372.  Under 
this  process,  if  the  COPS  grant  program 
has  been  selected  for  review  by  the  State 
in  which  the  grantee  is  located,  the 
applicant  must  submit  a  copy  of  the 
application  to  the  State  Single  Point  of 
Contact,  if  one  exists.  A  listing  of  State 
Single  Points  of  Contact  will  be 
contained  in  each  COPS  grant 
application  kit.  Submission  of  a  copy  of 
the  application  to  the  State  Single  Point 
of  Contact  may  be  done  at  the  same  time 
as  the  original  application  is  submitted 
to  the  COPS  Office. 

4.12  Grantees  must  comply  with  the 
fiscal  and  audit  requirements 
established  by  the  Single  Audit  Act  and 
OMB  Circular  A-1 28. 

5.12.1    A  grantee  must  establish  or 
maintain  an  accounting  system  with 
sufficient  fiscal  controls  to  ensure 
adequate  accountability  for  the  funds 
that  it  has  been  awarded.  Detailed 
guidance  on  these  matters  is  contained 
in  Chapter  4  of  the  Office  of  Justice 
Programs'  Financial  and  Administrative 
Guide  for  Grants,  which  is  available 
from  the  COPS  Office  on  request.  The 
grantee  must  permit  access  by 
representatives  of  the  Department  of 
Justice  and/or  the  Comptroller  General 
of  the  United  States  for  the  purpose  of 
audit  and  examination  to  any  pertinent 
books,  documents,  papers,  or  records  of 
a  grant  recipient,  and  to  the  pertinent 
books,  documents,  papers,  or  records  of 
State  and  local  governments,  persons, 
businesses,  and  other  entities  that  are 
involved  in  programs,  projects,  or 
activities  for  which  assistance  is 
provided. 

Section  5    Provisions  Applicable  to 
COPS  AHEAD 

5.1  COPS  AHEAD  is  open  to  States, 
units  of  local  government,  Indian  tribal 
govermnents,  multijurisdictional  or 
regional  consortia  and  other  public 
entities  employing  career  law 
enforcement  officers  and  serving 
populations  of  50,000  or  more. 
"Population"  is  defined  at  3.2.1. 

5.1.1     Recipients  of  COPS  Phase  I 
grants  (announced  October  12, 1994 
based  upon  applications  submitted 
under  the  Police  Hiring  Supplement 
program)  are  eligible  to  receive 
additional  funding  under  COPS  AHEAD 
if  the  combined  hiring  under  both 
programs  does  not  exceed  3  percent  of 
the  actual  October  1, 1994  force  level. 

5.2  COPE  AHEAD  permits  interested 
agencies  to  begin  recruiting,  hiring  and 
training  new  officers  to  participate  in 
community  oriented  policing  in 
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anticipatic  n  of  and  conditional  on  the 
submissioi  of  a  satisfactory  grant 
application  demonstrating  compliance 
with  all  pr3gram  and  legal 
'  requirements. 

5.3  It  i!  projected  that  COPS  AHEAD 
funds  will  be  sufficient  to  enable 
interested  jgencies  to  increase  the  level 
of  sworn  U  w  enforcement  officers  by  up 
to  a  maxin  um  of  three  percent  of  the 
actual  nun  ber  of  sworn  officers 
performing  law  enforcement  functions 
employed  On  October  1.  1994  (subject  to 
the  limitation  of  5.1.1). 

5.3.1     In  reporting  the  number  of 
officers  performing  law  enforcement 
functions.  Agencies  should  not  include 
officers  assigned  to  court  security  and 
jailing  duties. 

5.4  Ag«  ncies  interested  in 
participating  in  COPS  AHEAD  have 
been  asked!  to  submit  a  letter  of  intent 
in  a  form  prescribed  by  the  COPS  Office 
postmarked  by  November  10.  1994.  In 
light  of  the  quick  tiun-around  time 
required,  agencies  should  make  early 
submission  of  materials  to  avoid 
logistical  problems  caused  by  delivery- 
related  pro  )lems.  The  percentage  of 
force  increase  (up  to  three  percent) 
available  tci  the  interested  agencies 
under  COPS  AHEAD  will  be  determined 
based  upor  the  response  received. 

5.4.1     If  requests  from  interested 
agencies  e>ceed  the  funds  allocated  to 
COPS  AHEAD,  the  Attorney  General  or 
her  designte  has  discretion  to  adjust  the 
amount  on  starting  date  of  grants.  Any 
such  adjusi  ments  shall  seek  to  distribute 
the  availab  e  funds  in  a  manner  that  best 
serves  the  cibjectives  of  the  Act. 

5.5  Inte  rested  agencies  will  receive 
further  noti  fication  from  the  COPS 
Office  on  o  •  about  December  19. 1994. 

5.5.1  If  sligibility  is  confirmed  and 
no  other  matters  are  identified  that 
would  preclude  a  subsequent  grant 
award,  this  "Go  Ahead"  notification 
will  confin  i  eligibility  to  participate  in 
COPS  AHE  \D  and  will  set  forth  the 
number  of  officers  that  the  applicant  is 
eligible  to  t  egin  hiring,  recruiting  and 
training  pe:  iding  submission  and 
approval  ol  a  grant  application.  The 
application  kit  also  will  be  transmitted 
with  this  notification. 

5.5.2  If  :he  level  of  response  to 
COPS  AHE  \D  requires  the  Attorney 
General  or  ler  designee  to  adjust  the 
starting  datj  of  grants,  the  notification 
will  advise  an  affected  agencv  that  it  is 
anticipated  that  its  COPS  AHEAD 
application  will  not  be  funded  during 
this  fiscal  year.  Such  a  notification  does 
not  affect  die  agency's  right  to  seek 
funding  under  any  other  COPS  grant 
programs  fc  r  this  fiscal  year. 

5.5.3  A  "Go  Ahead"  notification 
does  not  co  nstitute  a  grant  award  or  a 
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decision  or  commitment  to  make  a  grant 
award.  A  grant  decision  will  be  made 
only  upon  submission  of  a  formal  grant 
application  and  approval  requires 
demonstrated  compliance  with  all 
program  conditions  and  other 
requirements  of  applicable  law.  No 
enforceable  obligation  is  created  by  the 
Go  Ahead  notification,  rather,  this 
notificaUon.  and  the  COPS  AHEAD 
program  itself,  has  been  designed  in 
response  to  requests  from  interested 
agencies  for  a  procedure  by  which 
hiring  and  training  of  new  officers  could 
commence  prior  to  completion  of  grant 
application  processing.  The  risk  of 
nonapproval  remains  entirely  upon  the 
applicant. 

5.5.4    If  any  issues  related  to 
compliance  with  legal  requirements 
[e.g.,  ongoing  violations  of  Title  VI  of 
the  Civil  Rights  Act  of  1964)  that  would 
or  may  preclude  federal  funding  are 
known  to  the  COPS  Office  as  of  the  date 
of  preparation  of  the  notification  letters, 
the  COPS  Office  will  seek  to  identify 
such  issues  in  the  notification  letter 
and.  if  appropriate,  seek  to  resolve  such 
issues  in  conjunction  with  the 
applicant.  Failure  to  identify  such  an 
issue  in  the  notification  letter  does  not 
waive  the  Department  of  Justice's  right 
to  require  compliance  with  the 
applicable  legal  requirements  as  a 
condition  of  grant  approval. 

5.6  Officers  proposed  to  be  funded 
under  COPS  AHEAD  must  be  hired  no 
later  than  the  agency's  first  entering 
class  of  new  officers  with  available 
capacity  in  the  calendar  year  1995. 

5.6.1  Absent  other  circumstances, 
hiring  undertaken  in  response  to  a 
COPS  AHEAD  Go  Ahead  letter  (and 
thus  prior  to  a  grant  approval  or  award) 
wrill  not  be  considered  to  constitute 
nonfederal  expenditures  for  purposes  of 
determining  the  presence  of 
supplanting.  If  other  information 
indicates  that  the  hiring  ostensibly 
undertaken  in  response  to  a  COPS 
AHEAD  Go  Ahead  letter  was  likely  to 
have  been  undertaken  regardless  of  the 
availability  of  a  COPS  AHEAD  grant, 
then  it  may  be  concluded  that 
supplanting  in  fact  occurred. 

5.6.2  A  COPS  AHEAD  grant  may  not 
be  used  to  pay  for  the  salary  or  benefits 
of  an  officer  hired  or  rehired  prior  to 
October  1. 1994.  absent  a  clear  and 
convincing  demonstration  by  the 
applicant  that  the  hiring  or  rehiring  of 
such  officer  was  specifically  contingent 
upon  the  receipt  of  a  COPS  grant. 

5.7  COPS  AHEAD  application  kits 
will  be  mailed  to  all  eligible  agencies 
that  receive  a  Go  Ahead  notification.  In 
addition,  application  kits  may  be 
obtained  upon  request  &x)m  the  COPS 
Office,  but  may  not  be  submitted  by  an 


agency  that  did  not  receive  a  Go  Ahead 
notification. 

5.7.1    The  COPS  AHEAD  application 
kit  will  contain  detailed  instructions  on 
how  to  complete  the  application.  In 
addition  to  standard  assurances  and 
certifications  (see  4.10),  each  COPS 
AHEAD  application  will  require  the 
applicant  to  submit  an  application 
summary,  a  budget  narrative,  and  to: 

(a)  include  a  long-term  strategy  and 
detailed  implementation  plan  that 
reflects  the  participation  of,  and 
consultation  and  cooperation  with 
community  members  and  groups  (e.g., 
school,  civic,  neighborhood  and  tenant 
associations),  organizations  of  police 
employees,  and  appropriate  private  and 
public  agencies  and  reflects 
consideration  of  the  applicable  state's 
statewide  BjTne  Grant  strategy 
developed  under  section  503(a)(1)  of  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  (42  U.S.C.  3753(a)(1)); 

(i)  describe  steps  taken  to  consult 
with  the  organization  which  acts  as  the 
legally  authorized  bargaining 
representative  of  the  applicant's  law 
enforcement  officer  employees,  if 
applicable,  and  submit  any 
correspondence  or  other  documentation 
reflecting  such  consultation: 

(b)  demonstrate  a  specific  public 
safety  need; 

(c)  explain  the  applicant's  inability  to 
address  the  need  without  federal 
assistance; 

(d)  identify  related  governmental  and 
community  initiatives  which 
complement  or  will  be  coordinated  with 
the  proposal; 

(e)  certify  that  there  has  been 
appropriate  coordination  with  all 
affected  agencies; 

(f)  outline  the  initial  and  ongoing 
level  of  community  support  for 
implementing  the  proposal  including 
financial  and  in-kind  contributions  or 
other  tangible  commitments: 

(g)  specify  plans  for  obtaining 
necessary  support  and  continuing  the 
proposed  program,  project,  or  activity 
following  the  conclusion  of  federal 
support; 

(h)  specify  plans  for  the  assumption 
by  the  applicant  of  a  progressively  larger 
share  of  the  cost  in  the  course  of  time, 
looking  toward  the  continuation  of  the 
increased  hiring  level  using  State  or 
local  sources  of  funding  following  the 
conclusion  of  Federal  support: 

(i)  assess  the  impact,  if  any.  of  the 
increase  in  police  resources  on  other 
components  of  the  criminal  justice 
system; 

(j)  explain  how  the  grant  will  be 
utilized  to  reorient  the  affected  law 
enforcement  agency's  mission  toward 
community-oriented  policing  or 


enhance  its  involvement  in  or 
commitment  to  community-oriented 
policy;  and 

(k)  provide  assurances  that,  in  order 
to  further  effective  law  enforcement,  the 
applicant  will,  to  the  extent  practicable 
and  consistent  with  applicable  law, 
seek,  recruit,  and  hire  qualified  persons 
who  are  members  of  racial  and  ethnic 
minority  groups  and  qualified  women  to 
increase  their  ranks  within  the  sworn 
positions  in  the  law  enforcement 
agency. 

5.7.2    COPS  AHEAD  applicants  also 
must  submit  an  Application  for  Ftderal 
Assistance  (Standard  Form  SF-424), 
which  will  be  provided  in  the 
application  kit.  The  SF-424  is  the  face 
sheet  for  the  application. 

5.8  COPS  AHEAD  applications  must 
be  submitted  no  later  than  February  15, 
1995.  Completed  applications  should  be 
mailed  to  COPS  AHEAD,  P.O.  Box 
14440.  Washington,  DC  20044,  and 
generally  will  be  processed  in  the  order 
in  which  they  were  received. 

5.8.1     The  COPS  Office  will  notify  an 
applicant  of  any  curable  deficiencies  in 
the  application  and  will  make  available 
any  consultations  or  technical 
assistance  needed  to  assist  in  the  curing 
of  such  deficiencies. 

5.9  Grant  determinations  will  be 
made  in  writing,  with  sufficient 
dociunentation  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied. 

5.9.1     If  an  application  is  approved,  a 
grant  award  package,  including  any 
special  conditions  determined  to  be 
appropriate  based  upon  the  application 
(including  grantee-specific  monitoring 
requirements),  will  be  prepared  and 
forwarded  to  the  applicant.  The  award 
package  must  be  signed  by  the  grantee 
and  returned,  and  necessary  financial 
arrangements  for  funds  transfer  made, 
before  grant  funding  will  commence. 

5.10  Grant  funding  will  commence 
as  of  the  date  of  the  beginning  of  the 
grant  period  or  the  date  on  which  the 
officers  to  be  funded  are  hired, 
whichever  occurs  later. 

5.10.1     COPS  AHEAD  grant  funding 
is  prospective  only  frtjm  the  beginning 
of  the  grant  award  period.  Grant  funds 
may  not  be  used  to  pay  for  salaries  or 
expenses  incurred  prior  to  the  date  of 
the  beginning  of  the  grant  period, 
regardless  of  when  the  officers  to  be 
fimded  were  hired. 

5.11  A  COPS  AHEAD  application, 
whether  successful  or  unsuccessful,  will 
have  no  bearing  on  an  applicant's 
eligibility  to  apply  for  any  other  COPS 
grants. 

5.11.1     An  award  under  COPS 
AHEAD  may  be  considered  in 
evaluating  the  public  safety  need  in 


connection  with  subsequent 
applications  by  the  same  agency. 

5.11.2    COPS  application  deadlines 
and  processing  time  will  be  designed  so 
that,  to  the  extent  practicable,  COPS 
AHEAD  applicants  will  be  advised  of 
the  decision  on  a  COPS  AHEAD 
application  prior  to  the  deadline  for  the 
applications  for  another  COPS  program. 

Section  6     Provisions  Applicable  to 
COPS  FAST 

6.1  COPS  FAST  is  open  to  States, 
units  of  local  government,  Indian  tribal 
governments,  multijurisdictional  or 
regional  consortia  and  other  public 
entities  employing  career  law 
enforcement  officers  serving 
populations  under  50,000.  "Population'! 
is  defined  at  3.2.1. 

6.1.1     Recipients  of  COPS  Phase  I 
grants  (announced  October  12, 1994 
based  upon  Police  Hirmg  Supplement 
applications)  are  eligible  to  ruceive 
additional  funding  under  COPS  FAST. 

6.2  COPS  FAST  uses  a  streamlined 
application  kit  to  enable  grant 
applications  to  be  submitted  and 
processed  in  very  short  time  periods. 

6.2.1  COPS  FAST  Applications  will 
be  available  on  or  about  November  1 . 
1994,  and  will  be  mailed  to  the  extent 
practicable  to  all  eligible  agencies.  In 
addition,  application  kits  may  be 
obtained  from  the  COPS  Office,  the 
IDepartment  of  Justice  Response  Center, 
offices  of  members  of  Congress,  and 
offices  of  United  States  Attorneys. 

6.2.2  In  addition  to  standard 
assurances  and  certifications,  each 
COPS  FAST  apphcation  will  require  the 
applicant  to  complete  a  one-page 
application  (COPS  Form  001)  containing 
basic  identifying  information  about  the 
agency,  the  actual  number  of  sworn 
officers  performing  law  enforcement 
functions  as  of  October  1, 1994,  the 
number  of  new  officers  requested, 
population  served,  territorial  area 
served,  entry  level  salary  and  benefits 
information,  the  number  of  UCR  Part  I 
violent  crimes  during  1993,  and  an 
agreement  to  abide  by  the  required 
assurances  and  certifications. 

6.2.2.1     Under  the  authority  of  the 
section  1702(d)(1)  of  the  Act,  and  in  the 
interest  of  expediting  the  submission 
and  processing  of  COPS  FAST 
applications,  the  Attorney  General  has 
waived  the  formal  application 
requirements  of  section  1702(c)(1),  (2), 
(3),  (4),  (5),  (6),  (7),  (8),  (9)  and  (10). 

6.3  Completed  applications  should 
be  mailed  to  COPS  FAST,  P.O.  Box 
14440,  Washington.  DC  20044.  and  must 
be  postmarked  by  December  31,  1994. 
Telecopied  applications  will  be 
accepted  provided  that  the  front  and 
back  of  the  apphcation  form  are 


transmitted,  and  must  be  sent  by 
December  31. 1994  to  (202)  514^9272 

6.4  Based  upon  the  level  of 
response,  the  level  of  funding  available 
to  each  applicant  will  be  calculated. 

6.4.1     It  requests  from  interested 
agencies  exceed  the  funds  allocated  to 
COPS  FAST,  the  Attorney  General  or 
her  designee  has  discretion  to  adjust  the 
ainount  or  starting  date  of  grants.  Any 
such  adjustments  shall  seek  to  distribute 
the  available  funds  in  a  manner  that  best 
serves  the  objectives  of  the  Act. 

6.5  Determinations  on  completed 
COPS  FAST  applications  generally  will 
be  made  beginning  on  or  about  January 
2, 1995  with  a  targeted  completion  date, 
subject  to  the  number  of  applications 
submitted,  by  Februarv  1. 1995. 

6.5.1     The  COPS  Office  will  notify  an 
applicant  of  any  curable  deficiencies  in 
the  application  and  will  make  available 
any  technical  assistance  or 
consultations  needed  to  assist  in  the 
curing  of  such  deficiencies. 

6.6  AppUcants  will  be  notified  on  or 
about  February  1.  1995  whether  an 
application  has  been  conditionally 
approved,  has  been  denied,  or  has  been 
deferred. 

6.6.1  A  notice  of  conditional 
approval  will  set  forth  the  number  of 
officers  that  the  applicant  may  begin  to 
recruit,  hire  and  train  pending  final 
approval  of  the  grant  application. 
Generally,  the  approval  will  be 
conditioned  on  the  submission  of  a  brief 
description  of  the  manner  in  which  the 
proposed  hires  will  be  utilized  to 
implement  community  oriented 
policing  in  the  applicant  agency  and 
continue  the  efi'orts  after  conclusion  of 
the  grant  period,  as  well  as  the 
submission  of  budgetary  information 
reflecting  the  program's  funding  limits 
and  required  non-federal  contribution. 
Other  items  of  information  may  be 
required  on  a  case-by-case  basis. 

6.6.1.1  In  the  preparation  of  a 
community  policing  strategy.  COPS 
FAST  applicants  must  consult  with  the 
organization  which  acts  as  the  legally 
authorized  bargaining  representative  of 
the  applicant's  law  enforcement  ofTicer 
employees,  if  applicable. 

6.6.1.2  Technical  assistance  and 
consultations  will  be  provided  to  assist 
in  the  preparation  of  community 
pohcing  strategies.  Requests  for 
technical  assistance  should  he  directed 
to  die  COPS  Office,  P.O.  Box  14440, 
Washington.  DC  20444  or  by  telephone 
to (202)  514-2058. 

6.6.2  If  the  level  of  response  to 
COPS  FAST  requires  the  Attorney 
General  or  her  designee  to  adjust  the 
starting  date  of  grants,  the  notification 
will  advise  an  affected  agencv  that  it  is 
anticipated  that  its  COPS  FAST 
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applicatior  will  not  funded  during  this 
fiscal  year.  Such  a  notification  does  not 
affect  the  a  ;ency's  right  to  seek  funding 
under  othe  •  COPS  grant  programs  for 
this  fiscal  J  ear. 

6.7  Gra  it  determinations  will  be 
made  in  wi  iting.  with  sufficient 
documentation  to  indicate  the  basis 
upon  whic  i  assistance  was  provided  or 
denied. 

6.8  Following  submission  of  any 
required  information,  if  a  COPS  FAST 
Application  is  finally  approved,  a  grant 
award  pacl  age.  including  any  special 
conditions  determined  to  be  appropriate 
based  upor  the  application  (including 
grantee-specific  monitoring 
requiremer  ts),  will  be  prepared  and 
forwarded  o  the  applicant.  The  award 
package  must  be  signed  by  the  grantee, 
and  return!  (d.  and  necessary  financial 
arrangements  for  funds  transfer  made, 
before  gran  t  funding  will  commence. 

6.8.1  G  ant  funding  will  commence 
as  of  the  dt  te  of  the  beginning  of  the 
grant  perio  d  or  the  date  on  which  the 
officers  to  I «  funded  are  hired, 
whichever  occurs  later. 

6.8.2  C  DPS  FAST  grant  funding  is 
prospectiv(  ( only.  Grant  funds  may  not 
be  used  to  lay  for  salaries  or  expenses 
incurred  pi  ior  to  the  date  of  the 
beginning  i  »f  the  grant  period,  regardless 
of  when  thp  officers  to  be  funded  were 
hired. 

6.9  CO  'S  application  deadlines  and 
processing  time  will  be  designed  so  that. 
to  the  extei  it  practicable,  COPS  FAST 
applicants  will  be  advised  of  the 
decision  oi  i  a  COPS  FAST  application 
prior  to  th«  deadline  for  the  applications 
foranothei  COPS  program 


Section  7 
Provisioiu 


General  Administrative 


7.1    CO 'S  employees  involved  in  the 
review  of  s  pplications  and  in  the 

iinding  decisions  are  limited 
lity  to  provide  advance 
information  to  any  person  concerning 
funding  de  cisions.  or  from  otherwise 

applicant  an  unfair 
competiti\je  advantage.  Accordingly, 
wherever  ]  ossible.  applicants  should 
consult  pu  ahcly  available  guidance 
document! .  for  the  resolution  of  a 
program  q  lestion. 

nless  superseded  by  a 
guideline,  handbook  or  other 
directive  j  romulgated  by  the  COPS 
Office,  practice  and  procedures 
followed  I  y  the  Office  of  Justice 

in  the  administration  of 
discretionary  grant  programs  shall  be 
followed  hy  COPS  grantees. 

7.1.1.1    In  particular,  the  current 
version  ofithe  Office  of  Justice  Programs 
Financial  tnd  Administrative  Guide  for 
Grants  (MHoo.I)  should  be  consulted 


for  guidance  on  financial, 
administrative  or  procedural  issues. 

7,1.1.2    Prior  opinions  of  the  Office 
of  General  Counsel  of  the  Office  of 
justice  Programs  or  its  predecessor(s) 
shall  be  regarded  as  persuasive, 
although  not  binding,  authority  for  the 
solution  of  legal  issues  arising  in 
connection  with  COPS  grants. 

7.2  Freedom  of  Information  Act 
requests  should  be  addressed  to  the 
COPS  Office  of  General  Counsel. 

7.3  The  COPS  Office  shall  maintain 
a  public  reading  area,  as  required  by  the 
Freedom  of  Information  Act,  at  633 
Indiana  Avenue,  N.W.,  Third  Floor. 
Washington.  DC  20531. 

Section  8    Sanctions 

8.1  The  Department  of  Justice  may 
impose  sanctions  if  it  is  determined,  as 
a  result  of  periodic  monitoring  or 
reviews  or  otherwise,  that  the  grantee: 

(a)  Is  not  substantially  complying 
with  the  requirements  of  Act.  these 
guidelines  or  with  other  provisions  of 
federal  law; 

(b)  Fails  to  make  satisfactory  progress 
toward  the  goals  or  strategies  set  forth 
in  its  application,  as  reflected  by 
performance  and  status  reports; 

(c)  Does  not  adhere  to  grant  agreement 
requirements  or  special  conditions: 

(d)  Proposes  substantial  plan  changes 
to  the  extent  that,  if  originally 
submitted,  would  have  resulted  in  the 
application  not  being  selected  for 
funding; 

(e)  Does  not  submit  reports; 

(f)  Files  a  false  certification  in 
connection  with  an  application, 
periodic  report  or  other  document 
submitted  to  the  COPS  Office; 

(gj  Other  good  cause  shown. 

8.2  The  Department  of  Justice  may 
impose  the  following  sanctions: 

(a)  Temporarily  withhold  cash 
payments  pending  correction  of  the 
deficiency  by  the  grantee; 

(b)  Disallow  all  or  part  of  the  cost  of 
the  activity  or  action  not  in  compliance; 

(c)  Wholly  or  partly  suspend  or 
terminate  the  current  award  for  the 
grantee's  program; 

(d)  Require  that  some  or  all  of  the 
grant  amounts  be  remitted  to  the 
Department  of  Justice; 

(e)  Condition  a  future  grant  and  elect 
not  to  provide  future  grant  funds  to  the 
grantee  until  appropriate  actions  are 
taken  to  ensure  compliance; 

(f)  Withhold  further  awards  for  the 
program;  or 

(gJ  Recommend  civil  or  criminal 
enforcement  by  other  agencies;  and 

(hj  Take  other  remedies  that  may  be 
legally  available. 

8.3  Except  as  provided  in  8.3.1,  the 
hearing  and  appeal  procedures  set  forth 


in  28  CFR  Part  18  shall  apply  to  grant 
recipients  who  seek  to  contest 
determinations  of  noncomphance  by  the 
Department  of  Justice.  References  in  28 
CFR  Part  18  to  the  Office  of  Justice 
Programs  and  its  officials  shall  be 
deemed  to  be  references  to  the  COPS 
Office  and  its  Director,  as  may  be 
appropriate. 

8.3.1     Legal  responsibility  for  the 
enforcement  of  the  nondiscrimination 
provisions  of  Omnibus  Crime  Control 
and  Safe  Streets  Act.  as  amended  (42 
U.S.C.  3789d)  lies  with  the  Office  of 
Justice  Programs.  Compliance 
procedures  are  set  forth  at  28  CFR  Parts 
18  and  42. 

Dated:  January  9,  1995. 
Janel  Reno, 
Attorney  General. 

|FR  Doc.  95-1114  Filed  1-17-95;  845  ami 
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Lodging  of  Consent  Decree  in  United 
States  V.  Ford  Motor  Company,  Under 
ttie  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v.  Ford 
Motor  Company,  Civil  Action  No. 
94CV-40501,  was  lodged  with  the 
United  States  District  Court  for  the 
Eastern  Di.strict  of  Michigan,  Flint  Office 
on  December  29.  1994.  This  action  was 
brought  pursuant  to  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  ("CERCLA").  42  U.S.C. 
§  9601.  at  seq.  to  recover  costs  expended 
by  the  United  States  in  connection  with 
the  "Spiegelberg  Superfund  Site."  (See 
the  National  Priorities  List  in  40  CFR 
Part  300.  Appendix  B)  which  is  located 
on  Spicer  Road,  in  Green  Oak 
Township,  Livingston  County. 
Michigan.  Under  the  proposed  decree. 
Ford  has  agreed  to  pay  $935,000  in 
partial  reimbursement  of  past  response 
costs  incurred  by  the  United  States  in 
connection  with  the  Spiegelberg  Site. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice. 
Washington.  D.C.  20530.  All  comments 
should  refer  to  United  States  v.  Ford 
Motor  Company.  DJ  Ref  #90-11-2- 
285A. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Eastern  District 
of  Michigan,  Flint  Office.  600  Church 
Street,  room  206  Federal  Building.  Flint, 


Michigan  48502;  the  Region  V  Office  of 
the  U.S.  Environmental  Protection 
Agency,  77  West  Jackson  Street.  Seventh 
Floor,  Chicago.  Illinois  60604;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor.  Washington,  DC  20005 
(202)  624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Librarv.  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005.  hi 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $4.25  (twenty-five  cents 
per  page  reproduction  costs)  payable  to 
the  Consent  Decree  Library. 
Bruce  S.  Geitier, 

Acting  Chitj,  Environmental  Enforcement 
Section.  Environmental  and  Natural 
Resources  Divisions. 
(PR  Doc.  95-1170  Filed  1-17-95;  8:45  am) 
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Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  C.F.R.  50.7,  and  Section 
122(d)(3)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Uability  Act  ("CERCLA").  42  U.S.C. 
9622(d)(2),  notice  is  hereby  given  that  a 
proposed  consent  decree  in  United 
States  v.  Cornell-Dubilier  Electronics, 
Inc.,  et  al.  Civil  Action  No.  92-11865- 
K,  was  lodged  on  January  4,  1995.  with 
the  United  States  District  Court  for  the 
District  of  Massachusetts.  The  proposed 
decree  resolves  the  United  States' 
claims  under  CERCLA  against  defendant 
the  City  of  New  Bedford.  Ma-ssachusetts 
("City")  with  respect  to  the  first 
operable  unit  at  the  Sullivan's  Ledge 
Superfund  Site,  in  New  Bedford, 
Massachusetts.  The  City  owned  and 
operated  the  Site,  to  which  hazardous 
substances  were  sent  for  disposal. 
Under  the  terms  of  the  proposed  decree, 
the  City  will  assume  operation  and 
maintenance  of  EPA 's  selected  remedy 
for  the  first  operable  unit  remedy  after 
30  years,  when  the  obligations  of  other 
settlers  under  a  previously  negotiated 
consent  decree  relating  to  the  first 
operable  unit  will  cease. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  tliis  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington,  DC  20530.  and 
should  refer  to  United  States  v.  Cornell- 


Dubilier  Electronics,  Inc.,  et  al.,  DOJ  Ref 
#90-ll-2-388A. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  1107  J.W.  McCormack 
Building,  POCH,  Boston.  Massachusetts; 
the  Region  1  Office  of  the  Environmental 
Protection  Agency.  John  F.  Kennedy 
Federal  Building.  Boston, 
Massachusetts;  and  at  the  Consent 
Decree  Library.  1120  G  Street,  NW..  4th 
Floor.  Washington.  DC  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  Decree  Library,  1120  G  Street. 
NW..  4th  Floor.  Washington.  DC  20005. 
In  requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $99.75  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Bruce  Gelber, 

Acting  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 
|FR  Doc.  94-1169  Filed  1-17-94;  8.45  am] 
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Consent  Decree  in  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Action 

In  accordance  with  the  Departmental 
Policy.  28  CFR  50.7.  notice  is  hereby 
given  that  a  consent  decree  in  United 
States  V.  Ralph  Riehl,  et  al..  Civil  Action 
No.  89-226.  was  lodged  with  the  United 
States  District  Court  for  the  Western 
District  of  Pennsylvania  on  December 
29,  1994. 

On  October  16,  1989,  the  United 
States  filed  a  complaint  against  the 
owmers  and  operator  of.  and  certain 
transporters  to.  the  Millcreek  Dump 
Superfund  Site  (the  "Site"),  pursuant  to 
Section  107(a)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  (CERCLA),  42  U.S.C. 
9607(a).  In  September  1991.  the  United 
States  added  additional  defendants  to 
the  action,  including  Transplastics.  Inc. 
(Transplastics).  This  proposed  Consent 
Decree  resolves  Transplastics'  liability 
for  the  response  costs  incurred  and  to  be 
incurred  by  the  United  States  at  the  Site. 
The  proposed  Consent  Decree  requires 
Transplastics  to  pay  $500,000.00  in 
reimbursement  of  response  costs. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  this 
Consent  Decree  for  thirty  (30)  days  from 
the  date  of  publication  of  this  notice. 
Please  address  comments  to  the 
Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division.  Department  of  Justice.  P.O. 
Box  7611.  Ben  Franklin  Station. 
Washington,  DC  20044  and  refer  to 


United  States  v.  Ralph  Riehl,  et  al..  DO) 
No.  90-11-3-519. 

Copies  of  the  proposed  Consent 
Decree  may  be  examined  at  the  Office  of 
the  United  States  Attorney.  Western 
District  of  Pennsylvania.  Federal 
Building  and  Courthouse,  room  137.  6th 
and  States  Streets.  Erie.  Pennsylvania. 
15219;  Region  III  Office  of  the' 
Environmental  Protection  Agency,  841 
Chestnut  Building.  Philadelphia, 
Pennsylvania  19107;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  NW..  4th 
Floor,  Washington,  DC  20005  (202)  624- 
0892).  A  copy  of  the  proposed  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library-,  1120 
G  Street,  NW..  4th  Floor,  Washington. 
DC  20005.  When  requesting  a  copy  of 
the  proposed  Consent  Decree,  please 
enclose  a  check  in  the  amount  of  $3.50 
(twenty-five  cents  per  page  reproduction 
costs)  payable  to  the  "Consent  Decree 
Librar\'." 
fohn  C.  Cniden, 

Chief.  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
U.S.  Department  of  Justice. 
|FR  Doc.  95-1171  Filed  1-17-95:  8:45  ami 
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DEPARTMENT  OF  LABOR 
(Secretary's  Order  6-94] 

Pilot  Project  to  Create  Concurrent 
Authorities  and  Responsibilities  tor  the 
Assistant  Secretary  for  Occupational 
Safety  and  Health  and  the  Assistant 
Secretary  for  Employment  Standards 
With  Respect  to  Certain  Whistleblower 
Protection  Laws  and  Certain  Laws 
Establishing  Labor  Standards 
Affecting  Field  Sanitation  and  Migrant 
Housing 

December  28.  1994. 

1 .  Purpose 

To  delegate  certain  authorities  and 
responsibilities  now  assigned  to  the 
Assistant  Secretary  for  Occupational 
Safety  and  Health  to  the  Assistant 
Secretary  for  Employment  Standards; 
and,  to  delegate  certain  authorities  and 
responsibilities  of  the  Assistant 
Secretary"  for  Employment  Standards  to 
the  Assistant  Secretary'  for  Occupational 
Safety  and  Health. 

2.  Background  and  Overview 

The  Employment  Standards 
Administration  (ESA)  has  developed 
considerable  expertise  in  the 
administration  and  enforcement  of  a 
variety  of  labor  standards  programs, 
including  those  affecting  agricultural 
employers  and  employees.  ESA's 
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resources,  lowcver,  have  not  permitted 
the  same  d  jgree  of  specialization  in  the 
enforcemei  it  of  certain  whistleblower 
protection  aws,  delegated  to  it  under 
Secretary's  Order  No.  1-93  (listed  in 
section  4.a  of  this  Order).  On  the  other 
hand,  the  Occupational  Safety  and 
Health  Administration  (OSHA)  has 
developed  considerable  expertise  in  the 
administra  ion  and  enforcement  of 
whistleblo' ver  protection  laws.  Its 
resources,  lowever,  have  not  permitted 
the  same  d  Jgree  of  specialization  in  the 
enforcement  of  safety  and  health 
standards  i  ffecting  the  agricultural 
industry,  delegated  to  it  under 
Secretary's  Order  No.  1-90  (listed  in 
section  4.b  of  this  Order).  With  a  view 
toward  beti  er  utilizing  the  respective 
agencies'  pcrogram  expertise,  and 
thereby  m^re  effectively  and  efficiently 
utilizing  the  Department's  resources,  the 
Assistant  Secretaries  for  ESA  and  OSHA 
have  requefeted  authority  to  conduct  a 
pilot  program  for  approximately  one 
year  to  testj  the  efficacy  of  a  limited 
exchange  df  enforcement 
responsibilities  for  these  whistleblower 
and  agriculture  safety  and  health 
programs.  Py-UHs  Order^  I  approve  this 
request  by  granting  to  these  Assistant 
Secretaries  tiiaited  concurrent  authority 
to  enforce  i  he  whistlebloxver  protections 
and  agricu  turai  safety  and  health  laws 
enumerates  in  sections  4. a.  and  4.b.  of 
this  Order. 

As  provided  by  section  7  of  the  Order, 
the  pilot  piogram  will  commence  in  the 
Dallas  Regpn,  Southwest  Division 
(excluding! New  Mexico).  However, 
section  7  also  authorizes  the  two 
Assistant  Secretaries  to  modify  the 
geographia  scope  of  the  program  by 
written  agfleement.  approved  by  the 


Secretary. 


JMI 


he  delegation  of  authority 


and  respor  sibility  in  this  Order  expires 
at  the  end  i  )f  the  calendar  year  1995. 
This  pile  t  program  will  allow  the 
Departmer  t  to  assess  whether  a 
permanent  and  complete  transfer  of 
enforceme:  it  responsibilities  between 
ESA  and  C  SHA  for  these  whistleblower 
and  agricu  tural  safety  and  health 
programs  \  /ould  promote  more  effective 
enforceme  it  of  these  programs.  By  this 
Order.  I  di  •ect  certain  Department  of 
Labor  ageri  cies  to  take  steps  to 
implemeni  the  pilot  program  and,  if  it 
proves  sue  :essful.  to  assess  w  hether 
action  sho  dd  be  taken  to  implement  the 
program  oi  i  a  wider,  and  possibly 
riationwid  !  basis. 


3.  Directives  Affected 

Section 
(ESA)  is  aitien 
delegation 
of  respons  b 
Secretary 


a.  of  Secretary's  Order  1-93 

ded  with  regard  to  the 
of  authority  and  assignment 
ility  to  the  Assi-stant 
Employment  Standards  to 


or 


perform  the  additional  statutory 
functions  listed  in  section  4.a.  of  this 
order.  The  authority  and  responsibility 
to  perform  those  statutory  functions  are 
thus  delegated  concurrently  to  the 
Assistant  Secretary  for  Employment 
Standards  and  to  the  Assistant  Secretary' 
for  Occupational  Safety  and  Health, 
subject  to  the  terms  and  conditions  of 
sections  4.,  5.,  6..  7.,  and  8.  of  this 
Order. 

Section  4.a.(l)  of  Secretary's  Order 
No.  1-90  (OSHA)  is  amended  with 
regard  to  the  delegation  of  authority  and 
assigiunent  of  responsibility  to  the 
Assistant  Secretary  for  Occupational 
Safety  and  Health  to  perform  the 
additional  statutory  hinctions  listed  in 
section  4.b.  of  this  Order.  The  authority 
and  responsibility  to  perform  those 
statutory  functions  are  thus  delegated 
concurrently  to  the  Assistant  Secretary 
for  Occupational  Safety  and  Health  and 
to  the  Assistant  Secretary  for 
Employment  Standards,  subject  to  the 
terms  and  conditions  of  sections  4.,  5.. 
6.,  7.  and  8.  of  this  Order. 

4.  Delegation  of  Authority  and 
Assignment  of  Responsibilities 

a.  The  Assistant  Secretary  for 
Occupational  Safety  and  Health  and  the 
Assistant  Se<!retary  for  Employment 
Standards,  consistent  with  the  terms  of 
this  Order  and  except  as  hereinafter 
provided,  are  hereby  concurrently 
delegated  the  authority  and  assigned 
responsibility  for  carrying  out  the 
employment  standards  and  labor- 
management  standards  policies, 
program^  and  activities  of  the 
Department  of  Labor,  including  those 
functions  to  be  performed  by  the 
Secretary  of  Labor,  arising  under  the 
following  statutes: 
— Energy  Reorganization  Act  of  1974.  as 

amended,  42  U.S.C.  5851; 
—Safe  Drinking  Water  Act.  42  U.S.C. 

300j-9(i); 
— Comprehensive  Environmental 

Response,  Compensation  and  Liability 

Act  of  1980.  42  U.S.C.  9610; 
— Federal  Water  Pollution  Control  Act. 

33  U.S.C.  1367; 
— Toxic  Substances  Control  Act.  15 

U.S.C.  2622; 
—Solid  Waste  Disposal  Act.  42  U.S.C. 

6971; 
—Clean  Air  Act.  42  U.S.C.  7622. 

Under  the  foregoing  statutory 
provisions,  the  Secretary  is  charged 
with  the  responsibility  of  investigating 
and  resolving  allegations  of 
discriminatory  actions  taken  by 
employers  against  employees  in 
violation  of  various  environmental  and 
public  health  related  statutes  (so  called 
"whistleblower"  protections).  This 


delegation  to  the  Assistant  Secretaries 
also  encompasses  such  responsibilities 
as  may  arise  under  29  CFR  Part  24  and 
other  responsibilities  as  may  arise  as  the 
result  of  pertinent  amendments  to  the 
statutory  and  regulatory  provisions 
enumerated  in  section  4. a.  The 
Secretary  expUcitly  reserves  the 
authority  to  issue  final  decisions  under 
these  provisions.  ■ 

b.  The  Assistant  Secretary  for 
Employment  Standards  and  the 
Assistant  Secretary  for  Occupational 
Safety  and  Health,  consistent  with  the 
terms  of  this  Order  and  except  as 
hereinafter  provided,  are  hereby 
concurrently  delegated  the  authority 
and  assigned  responsibility  for  i.arr>'ing 
out  the  employment  steuidards  and 
labor-management  standards  policies, 
programs  and  activities  of  the 
Department  of  Labor,  including  those 
functions  to  be  performed  by  the 
Secretary  of  Labor,  arising  under  the 
following  provisions: 

— Under  sections  8.  9  and  10  of  the 
Occupational  Safety  and  Health  Act  of 
1970.  to  conduct  inspections,  issue 
citations  and  propose  penalties  to 
enforce  compliance  by  agricultural 
employers  with  the  standards  on  field 
sanitation.  29  CFR  1928.110,  and 
temporary  labor  camps.  29  CFR 
1910.142. 

This  delegation  to  the  Assistant 
Secretaries  also  encompasses  such 
responsibilities  as  may  arise  as  the 
result  of  pertinent  amendments  to  the 
statutory  and  regulatory  provisions 
enumerated  in  section  4.b.  The 
Secretary  explicitly  reserves  the 
authority  to  issue  final  decisions  under 
these  provisions. 

c.  The  Solicitor  of  Labor  shall  have 

the  responsibility  for  providing  legal        ^ 
advice  and  assistance  to  all  officers  of 
the  Department  relating  to  the 
administration  of  the  statutes  listed  in 
sections  4. a.  and  4.b.  and  to  legal  issues 
cuising  under  this  order.  The  bringing  of 
legal  proceedings  on  behalf  of  the 
Secretary  of  Labor  and/or  other  officials 
of  the  Department  of  Labor  under  the 
statutes  listed  in  sections  4.a.  and  4.b., 
the  representation  of  Departmental 
officials  in  these  proceedings,  and  the 
determination  of  whether  such 
proceedings  or  representations  are 
appropriate  in  a  given  case  are  delegated  ' 
exclusively  to  the  Solicitor  of  Labor. 

d.  The  Chief  Financial  Officer  and  the 
Assistant  Secretary  for  Administration 
and  Mangement  shall  have  the  authority 
and  responsibility  to  assure  an 
appropriate  allocation  of  costs  and 
resources  to  the  Assistant  Secretaries,  as 
required  by  law,  to  a.ssure  effectuation 
of  this  Order. 


5.  Application  of  Effective  Regulations 

In  concurrently  exercising  audiority 
under  this  Order  the  Assistant 
Secretaries  shall  operate  affected 
programs  under  regulations  currently 
effective,  unless  otherwise  authorized 
by  the  Secretary. 

6.  Reservation  of  Authority 

a.  The  submission  of  reports  and 
recommendations  to  the  President  and 
the  Congress  concerning  the 
administration  of  the  statutes  listed  in 
section  4.  is  reserved  to  the  Secretary. 

b.  The  authority  delegated  and  the 
responsibilities  assigned  to  the  Director 
of  the  Office  of  Administrative  Appeals 
by  Secretary's  Order  3-90  are  reserved. 

7.  Redelegation  of  Authority 

The;  Assistant  Secretary  for 
Occupational  Safety  and  Health,  the 
Assistant  Secretary  for  Employonent 
Standards,  the  Solicitor  of  Labor,  the 
Chief  Financial  Officer,  and  the 
Assistant  Secretary  for  Administration 
and  Management 'may  redelegate 
authority  delegated  by  thus  Order. 

8.  Effective  Dales  and  Geographic 
Scope 

This  Order  is  effective  immediately. 
The  delegations  of  authority  and 
assignment  of  responsibilities  of  this 
Order  expire  on  December  31. 1995.  and 
have  effect  only  in  the  Dallas  Region. 
Southwest  Division  [excluding  the  State 
of  New  Mexico),  unless  modification  of 
the  geographic  scope  of  the  pilot 
program  is  made.  Any  such 
modification  must  be  made  by  the 
written  agreement  of  the  Assistant 
Secretary  for  Occupational  Safety  and 
Health  and  the  Assistant  Secretary  for 
Employment  Standards,  after 
consultation  with  the  Solicitor  of  Labor, 
the  Chief  Financial  Officer  and  the 
Assistant  Secretary  for  Administration 
and  Management.  Such  written 
agreement  shall  become  effective  upon 
approval  by  the  Secretary  and  proper 
notice  to  the  public. 

9.  Report 

By  August  15. 1995.  or  such  other 
date  established  by  the  Secretary  of 
Labor,  the  Assistant  Secretary  for 
Occupational  Safety  and  Health  and  the 
Assistant  Secretary  for  Employment 
Standards  shall,  after  consultation  with 
the  Solicitor  of  Labor,  tfie  Chief 
Financial  Officer,  and  the  Assistant 
Secretary  for  Administration  and 
Management,  report  to  the  Secretary  on 
the  findings  of  and  the  conclusions 
draw^n  &x)m  the  pilot  program  and  shall 
recommend  further  action  for  the 


Secretary  with  respect  to  the  pilot 

program. 

Roliert  B.  Reich, 

Stfcretary  of  Labor. 

IFR  Doc.  95-1123  Filed  1-17-95;  8:45  ami 
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Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  95-01; 
Exemption  Application  No.  D-09742,  et  al.] 

Grant  of  individual  Exemptions;  Allied 
Old  English,  Inc.  Employees'  Profit 
Sharing  Plan,  et  al. 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  Individual  Exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
DepcUtment  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  th"  re.spective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington.  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  slated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  othenvise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31,  1978, 
section  102  of  Reorganization  Plan  No 
4  of  1978  (43  FR  47713.  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 


CFR  Part  2570.  Subpart  B  (55  FR  32836. 
32847.  August  10. 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are  administratively 
feasible; 

(b)  They  are  in  the  interests  of  the  plans 
and  their  participants  and  benerictaries:  and 

(c)  They  are  protective  of  the  rights  of  the 
participants  and  beneHciaries  of  the  plans. 

Allied  Old  English.  Inc.  Employees' 
Profit  Sharing  Plan  (the  Plan)  Located 
in  Port  Reading,  New  Jersey 

{Prohibited  Transaction  Exemption  95-01; 
Application  No.  IM)9742| 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  loan 
(the  Loan)  of  $600,000  by  the  Plan  to  the 
Harold  Ross  Trust,  a  party  in  interest 
with  respect  to  the  Plan. 

This  exemption  is  conditioned  upon 
the  following  requirements:  (a)  The 
terms  of  the  Loan  are  at  least  as 
favorable  to  the  Plan  as  those  obtainable 
in  an  arm's  length  transaciion  with  an 
unrelated  party;  (b)  the  Loan  does  not 
exceed  twenty-five  percent  of  the  assets 
of  the  Plan  at  any  time  during  the 
duration  of  the  Loan;  (c)  the  Loan  is 
secured  by  a  first  deed  of  trust  on 
certain  real  property  (the  Property) 
which  has  been  appraised  by  an 
independent,  qualified  appraiser  to 
ensure  that  the  fair  market  value  of  the 
Property  is  at  least  150  percent  of  the 
amount  of  the  Loan;  (d)  the  fair  market 
value  of  the  Property  remains  at  least 
equal  to  150  percent  of  the  outstanding 
balance  of  the  Loan  throughout  the 
duration  of  the  Loan;  (e)  the 
independent,  qualified  fiduciary 
determines  on  behalf  of  the  Plan  that  the 
Loan  is  in  the  best  interests  of  the  Plan 
and  protective  of  the  Plan's  participants 
and  beneficiaries;  and  (f)  the 
independent,  qualified  fiduciarj' 
monitors  compliance  with  the  terms  of 
the  Loan  and  conditions  of  the 
exemption  throughout  the  duration  of 
the  transaction,  taking  any  action 
necessary  to  safeguard  the  Plan's 
interest,  including  foreclosure  on  liie 
Property  in  the  event  of  default. 

EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  December  29,  1994. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
November  14. 1994.  at  59  FR  56535. 
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FOR  FURTHBR  information  CONTACT: 
Kathryn  Par  of  the  Department, 
telephone T202)  219-8971.  (This  is  not 
a  toll-free  r  umber.) 


Sp<  »rt 


Wilson 
Savings  Pli  1 
Chicago,  Illinois 


[Prohibited 
ApplicationiNo 


ing  Goods  Co.  401(k) 
n  (the  Plan)  Located  in 


'  rransaction  Exemption  95-02; 
D-O98031 


Exemption 

The  restmctions  of  sections  406(a), 
406(b)(1)  ajid  (b)(2)  of  the  Act  and  the 
sanctions  r  ssulting  from  the  application 
of  section  *  975  of  the  Code,  by  reason 
of  section  -  975(c)(1)  (A)  through  (E)  of 
the  Code  si  lall  not  apply  to  (1)  the  past 
interest-fre  3  loan  to  the  Plan  (the  Loan) 


by  Wilson 
Employer* 


sporting  Goods  Co.  (the 
a  party  in  interest  with 


respect  to  t  tie  Plan,  and  (2)  the  Plan's  General  Information 


potential  n  1 
the  receipt 


Executive 

(Executive 

conditions 


of  amount! 
Executive 


exemption, 


November 


ErickM.  Jii 
Located  in 


(Prohibited 
Exemption 


(a)  The  IRA  pays  no  commissions  or 
other  expenses  in  connection  with  the 
sale; 

(b)  The  fair  market  value  of  the 
Interest  is  determined  by  a  qualified 
independent  appraiser;  and 

(c)  The  IRA  receives  no  less  than  the 
fair  mcirket  value  of  the  Interest  on  the 
date  of  the  sale.' 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
December  5,  1994  at  59  FR  62419. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-fr^e  number.) 


payment  of  the  Loan  upon 
by  the  Plan  of  payments 
under  Gua  anteed  Investment  Contract 
No.  CG01314A3A  (the  GIG)  issued  by 
Aie  Insurance  Company 
Life);  provided  the  following 
are  satisfied: 

(A)  No  interest  or  expenses  are  paid 
by  the  Plar  in  connection  with  the 
transactior ; 

(B)  The  1  .oan  v^U  be  repaid  only  out 
paid  to  the  Plan  by 

Aie,  its  successors,  or  any 
other  respc  nsible  third  party;  and 

(C)  Repa  ^'ment  of  the  Loan  is  waived 
with  respe  ;t  to  the  amount  by  which  the 
Loan  exce«  ds  GIC  proceeds. 

For  a  mc  re  complete  statement  of  the 
facts  and  r  (presentations  supporting  the 
Departmer  t's  decision  to  grant  this 


refer  to  the  notice  of 


proposed  e  xemption  published  on 


14. 1994  at  59  FR  56550. 


EFFECTIVE  I  lATE:  This  exemption  is 
effective  a:  of  April  1 ,  1994. 

FOR  FURTHI IR  INFORMATION  CONTACT: 

Virginia  J.  Vliller  of  the  Department, 
telephone  202)  219-8971.  (This  is  not 
a  toll-free  number.) 


nsson.  IRA  (the  IRA) 
Fayetteville,  Arkansas 


rransaction  Exemption  95-03; 
\pplication  No.  EM)9847l 


Exemptioi 

The  sani  ;tions  resulting  from  the 
applicatioi  of  section  4975  of  the  Code, 
by  reason  )f  section  4975(c)(1)  (A) 
through  (E )  of  the  Code,  shall  not  apply 
to  the  pro]  losed  sale  of  an  overriding 
royalty  interest  in  oil  and  gas  (the 
Interest)  b '  the  IRA  to  Mr.  Erick  M. 
Jansson  (N  j.  Jansson),  a  disqualified 
person  wi!  h  respect  to  the  IRA,  for 
$95,000  ir  cash,  provided: 


The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  tjie  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of.  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 


'  Pursuant  to  29  CFR  2510.3-2(d).  the  IRA  Is  not 
within  the  jurisdiction  of  Title  I  of  the  Act. 
However,  there  is  jurisdiction  under  Title  II  of  the 
Act  pursuant  to  section  4975  of  the  Code. 


gigned  at  Washington,  E)C,  this  12th  day  of 
January,  1995. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration: 
U.S.  Department  of  Labor. 
|FR  Doc.  95-1199  Filed  1-17-95:  8:45  am) 
BILLING  CODE  4510-29-P 

[Application  No.  D-09787,  et  al.] 

Proposed  Exemptions;  Boston  Cement 
Masons  Local  No.  534  Deferred  Income 
Plan,  et  al. 

agency:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTION:  Notice  of  Proposed  Exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending.exemptions. 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue.  NW., 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of 
Labor.  Room  N-5507.  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 


Notice  to  Interested  Persons 

Notice  of  the  proposed  exem.ptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570.  Subpart  B  (55  FR 
32836.  32847.  August  10. 1990). 
Effective  December  31. 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17. 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Boston  Cement  Masons  Union  Local  No. 
534  Deferred  Income  Plan  (the  Deferred 
Income  Plan),  Boston  Cement  Masons 
Union  Local  No.  534  Pension  Plan  (the 
Pension  Flan),  Boston  Cement  Masons 
Union  Local  No.  534  Health  and 
Welfare  Plan  (the  Welfare  Plan)  and 
Boston  Cement  Masons  Union  Local  No. 
534  Apprenticeship  Plan  (the 
Apprenticeship  Plan;  Collectively,  the 
Plans)  Located  in  Boston. 
Massachusetts 

(Application  Nos.  D-9787.  t)-9788.  L-9789 
and  L-9790.  respectively! 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  in 
accordance  and  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836.  32847.  August  10. 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a}.  406  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code, 


shall  not  apply  to  the  proposed  leasing 
of  office  space  in  a  building  (the 
Building)  owned  by  the  Deferred 
Income  Plan  to  the  Boston  Cement 
Masons  Union  Local  No.  534  (the 
Union),  a  party  in  interest  with  respect 
to  the  Deferred  Income  Plan. 

In  addition,  the  restrictions  of  section 
406(b)(2)  of  the  Act  shall  not  apply  to 
the  proposed  leasing  of  office  space  in 
the  Building  by  the  Deferred  Income 
Plan  to  the  Pension  Plan,  the  Welfare 
Plan  and  the  Apprenticeship  Plan. 

This  proposed  exemption  is 
conditioned  upon  the  following 
requirements:  (1)  The  terms  of  all  such 
leasing  arrangements  are  at  least  as 
favorable  to  the  Plans  as  those 
obtainable  in  an  arm's  length 
transaction  vxith  an  unrelated  party;  (2) 
an  independent,  qualified  fiduciarj'. 
who  has  approved  of  the  leasing 
arrangements,  agrees  to  monitor  all 
leases  on  behalf  of  the  Deferred  Income 
Plan  as  well  as  the  terms  and  conditions 
of  the  exemption  at  all  times;  (3)  the 
rental  charged  by  the  Deferred  Income 
Plan  under  each  lease  is  based  upon  the 
fair  market  rental  value  of  the  premises 
as  determined  by  an  independent, 
qualified  appraiser;  (4)  the  Building  is 
revalued  annually  by  the  independent, 
qualified  appraiser;  (5)  if  appropriate, 
the  independent,  qualified  fiduciary 
adjusts  the  rentals  charged  for  the  office 
space  based  upon  the  annual  appraisals 
of  the  Building;  and  (6)  the  trustees 
determine  that  the  leasing  arrangements 
are  in  the  best  interests  of  the  Pension 
Plan,  the  Welfare  Plan  and  the 
Apprenticeship  Plan. 

Summary  of  Facts  and  Representations 

1.  The  Plans  are  multiemployer  plans 
that  have  been  established  and 
maintained  in  accordance  with  section 
302(c)(5)  of  the  Labor  Management 
Relations  Act  of  1947.  as  amended,  and 
in  accordance  with  the  terms  of  a 
collective  bargaining  agreement  by  and 
between  the  Union  and  various 
contributing  employers  (the  Employers) 
The  Plans  are  jointly  trusteed  by  four 
trustees,  (the  "Trustees),  two  of  whom 
have  been  selected  by  the  Employers 
and  two  of  whom  have  been  designated 
by  the  Union.  Eight  individuals 
comprise  the  Trustees  for  the  Plans. 
With  respect  to  composition  of  the 
Trustees  for  the  Deferred  Income  Plan. 
Thomas  Gunning,  who  was  selected  by 
the  Employers,  serves  as  Trustee  for 
each  of  the  Plans;  Harry  Brousaides. 
who  was  selected  by  the  Union,  and  an 
individual  yet  to  be  named  by  the 
'  Employers,  will  serve  as  Trustees  for 
three  out  of  the  four  Plans;  and  Jeremiah 
McGillicuddy.  who  was  selected  by  the 
Union,  serves  as  Trustee  for  two  out  of 


the  four  Plans.  Add-Men  Services, 
which  is  located  in  Boston. 
Massachusetts,  administers  the  Plans. 
Investment  decisions  for  the  Deferred 
Income  Plan,  the  Pension  Plan  and  the 
Welfare  Plan  are  made  by  Delta 
Financial  Management  Corporation  of 
Hingham.  Massachusetts  and  Anchor 
Capital  Advisors  of  Boston. 
Massachusetts,  entities  which  serve  as 
investment  managers  to  these  Plans.  The 
Trustees  of  the  Apprenticeship  Plan 
have  the  sole  investment  discretion  with 
regard  to  the  Apprenticeship  Plan's 
assets. 

2.  The  Plans  cover  cement  masons 
and  other  employees  in  the  geographical 
area  of  Boston  and  numerous  cities  and 
towns  in  northeastern  Massachusetts. 
The  participant  breakdown  and  asset 
balances  for  the  Plans  as  of  March  31. 
1994  are  as  follows: 


Plan 

No.  of 
parbci- 
pants 

Total  assets 

Deferred  Income 
Plan  

Pension  Plan 

Welfare  FTan  

Apprenticeship 
Ran  .._ _ 

271 
456 
395 

$3,940,457 
4.583.480 
1 .540.055 

178  966 

Although  the  Plans  have  many  common 
participants  as  well  as  common  trustees, 
they  are  not  parties  in  interest  with 
respect  to  each  other  within  the 
meaning  of  section  3(14)  of  the  Act. 

3.  In  1994,  the  Deferred  Income  Plan 
purchased  two  parcels  of  improved  rea| 
property  from  John  Rogan.  Paul  Rogan 
and  Jane  Rogan.  unrelated  parties, 
primarily  for  investment  purposes  but 
also  for  office  space  for  its  own  use.  The 
first  parcel  (Property  #1).  located  at  288 
Minot  Street  in  Dorchester. 
Massachusetts,  consists  of  the  Building 
and  a  two-family,  wood  frame, 
residential  building  and  the  underlying 
land  of  each  building.  The  Building  is 
the  only  part  of  Property  #1  which  will 
be  subject  to  the  leasing  arrangements 
described  herein.  The  Building  is  a 
7.587  square  foot,  commercial  garage 
and  warehouse  with  finished  office 
space  and  two  separate  garages.  The 
second  parcel  (Property  #2).  located  at 
296  Minot  Street,  consists  of  a  single- 
family,  wood  frame,  residential  building 
and  the  underlying  land.  Property  #2 
lies  contiguous  to  Property  #1 .  Property 
#2  will  not  be  subject  to  any  of  the 
leasing  arrangements  described  herein. 

For  purposes  of  purchasing  these  two 
parcels.the  Deferred  Income  Plan 
obtained  an  appraisal  from  Eileen 
Partridge,  an  appraiser  affiliated  with 
Real  Estate  Appraisal  and  Consulting 
Servicing,  which  is  located  in  Quincy, 
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Massachusetts.  Ms.  Partridge  represents 
that  she  is  independent  of,  and 
unrelated  to,  the  Union,  the  Plans  and 
the  Roganf.  Ms.  Partridge  has  fifteen 
years  of  e?jperience  in  appraising, 
selling  and  marketing  commercial  and 
industrial  real  estate.  Ms.  Partridge 
placed  th€|  fair  market  value  of  Property 
#1  and  Prcjperty  #2  at  $325,000  and 
$110,000,  Respectively,  for  a  total  fair 
market  value  of  $435,000  as  of  April  13, 
1994.  Aft^  negotiation  betv^^een  the 
parties,  a  Purchase  and  sale  agreement 
was  entered  into  for  both  parcels  at  an 
agreed  up6n  purchase  price  of 
$394,600."  After  such  purchase,  the  part 
of  Property  #1  which  constitutes  the 
residential  building  and  all  of  Property 
#2  remain*  leased  to  the  existing  tenants 
who  are  unrelated  parties  to  the 
Deferred  Income  Plan. 

4.  The  applicant  represents  that  the 
Deferred  Ihcome  Plan  will  utilize  less 
than  fifty  percent  of  the  Building  for  its 
own  activities  and  intends  to  lease  the 
remainingjj  space  in  the  Building  to  the 
Pension  Plan,  the  Welfare  Plan,  the 
Apprenticeship  Plan,  the  Union  and 
other  unrelated  entities.  With  respect  to 
the  shared  office  space,  the  Deferred 
Income  Plan,  as  lessor,  proposes  to  enter 
into  a  wriltten  lease  with  the  Pension 
Plan,  the  \^elfare  Plan  and  the 
Apprenticfeship  Plan  for  a  five-year  term 
and  with  t  he  Union  for  a  ten-year  term. 
The  lease  will  not  contain  an  automatic 
renewal  piovision,  and  the  rental  will 
be  exclusi  /e  of  utilities.  The  lease  will 
allow  the  '.  deferred  Income  Plan,  as 
lessor,  ant  the  lessee  Plans  the  right  to 
terminate  he  lease  upon  ninety  days 
advance  n  otice.  The  lease  will  also  be 
subject  to  mnual  fair  market  value 
adjustments  to  the  rent  as  described 
herein  in  Representation  7.  The  Trustees 
request  an  administrative  exemption 
from  the  Department  to  permit  the 
leasing  of  the  Building  to  the  Union,  the 
Pension  Plan,  the  Welfare  Plan  and  the 
Apprenticeship  Plan  under  the  terms 
and  conditions  described  herein. 

5.  The  deferred  Income  Plan  proposes 
to  lease  folir  separate  areas  of  space 
within  tha  Building  (Space  #1  -  #4, 
inclusively)  to  the  Pension  Plan,  the 
Welfare  Pfan,  the  Apprenticeship  Plan 
and  the  Utiion.  Descriptions  of  the  four 
spaces  ar€^  set  out  below: 

a.  Spac0  #1  consists  of  1,426  square 
feet  of  finished  office  space  which  will 
be  used  by  the  Plans  and  the  Union.  The 
Plans  andjthe  Union  intend  to  share 
such  spac^  in  diflierent  proportions  and 
will  divide  the  rental  costs  for  such 


'  The  DepAlment  expresses  no  opinion  in  this 
proposed  ex4mption  on  whether  the  acquisition  of 
the  Butlding;by  the  Deferred  Income  Plan  violates 
any  of  the  provisions  of  part  4  of  Title  I  of  the  Act. 


space  based  upon  these  proportions. 
The  Pension  Plan,  the  Welfare  Plan  and 
the  Deferred  Income  Plan  will  be  using 
the  same  space  because  they  share  a 
common  administrator/executive 
director  who  utilizes  the  same  office 
and  desk  space.  The  allocation  of  the 
rent  for  these  three  Plans  is  based  upon 
the  parties'  usage  of  this  space.  The 
percentage  of  the  rent  for  Space  #1  will 
be  divided  as  follows: 


Lessee 


Pension  Plan  

Wellare  Plan 

Apprenticestiip  Plan  .... 

Union  

Deferred  lrx»me  Plan 


Total 


Per- 
cent- 
age- 


12 
12 
25 
45 
6 


100 


b.  Space  #2  consists  of  1,910  square 
feet  of  unfinished  garage-type  space 
which  will  be  leased  jointly  to  the 
Union  and  the  Apprenticeship  Plan. 
The  Union  will  use  such  space  for 
meetings,  training,  seminars  and 
negotiations  on  a  regular  basis  during 
the  week,  and  the  Apprenticeship  Plan 
will  use  the  space  on  the  weekends  and 
occasionally  during  the  week.  The 
rental  will  be  shared,  on  the  basis  of 
usage,  on  a  seventy-five  to  twenty-five 
percent  basis  by  the  Union  and  the 
Apprenticeship  Plan,  respectively. 

c.  Space  #3  consists  of  560  square  feet 
of  unfinished  garage  space  that  will  be 
leased  exclusively  by  the 
Apprenticeship  Plan  for  storage  of 
construction  equipment  and  supplies 
necessary  to  and  used  in  the  training 
program. 

d.  Space  #4  consists  of  285  square  feet 
of  unfinished  garage  space  that  will  be 
leased  exclusively  to  the  Union  for  file 
cabinets  and  other  office  related  storage. 

6.  The  applicants  represent  that  the 
rent  to  be  paid  by  each  lessee  will  be 
based  upon  an  independent  appraisal. 
In  this  regard,  on  April  25, 1994,  Ms. 
Partridge  placed  the  annual  fair  market 
rental  values  of  the  various  spaces  as 
follows: 


Space 

Fair  market  rental  value 

Space  #1 

Space  #2 

Space  #3 

Space  #4 

$6.00  per  square  foot. 
4.00  per  square  foot. 
4.00  per  square  foot. 
4.00  per  square  foot. 

7.  The  applicants  represent  that  Ms. 
Partridge,  who  will  also  serve  on  behalf 
of  the  Deferred  Income  Plan  as  the 
independent,  qualified  fiduciary  with 
respect  to  the  lease  transactions,  will 
have  the  Building  reappraised  annually 
by  an  independent,  qualified  appraiser. 


The  piuposes  of  the  annual  appraisals 
are  to  ensure  that:  (1)  The  space 
occupied  by  the  Plans  and  die  Union 
reflects  the  fair  market  rental  value;  and 
(2)  the  allocation  of  rent  for  the  shared 
office  space  is  appropriate  for  the  Plans 
and  is  fair  based  on  the  Plans'  usage. 
Based  upon  these  annual  appraisals  and 
an  annual  review  of  the  Plans'  usage  of 
the  shared  office  space,  Ms.  Partridge 
will  adjust  the  rental  amounts  for  such 
space,  if  necessary,  based  upon  any 
changes  in  the  fair  market  rental  values 
or  the  reallocation  of  space  used  by  any 
of  the  Plans  or  the  Union.  If,  as  the 
result  of  an  annual  appraisal,  the  fair 
market  rental  value  of  the  office  space 
declines  in  value  from  the  prior  rental 
year,  the  Union  will  be  required  to  pay 
the  Deferred  Income  Plan  the  same 
rental  that  it  paid  the  Deferred  Income 
Plan  during  the  previous  year.  The 
lessee  Plans,  however,  will  not  be 
affected  by  this  "floor"  requirement. 

8.  In  her  capacity  as  the  independent, 
qualified  fiduciary,  Ms.  Partridge  states 
that  she  understands  and  acknowledges 
her  duties,  responsibilities,  and 
liabilities  in  acting  as  a  fiduciary  with 
respect  to  the  Deferred  Income  Plan 
based  upon  consultation  with  counsel 
experienced  with  the  fiduciary 
responsibility  provisions  of  the  Act.  Ms. 
Partridge  derives  less  than  one  percent 
of  her  annual  income  from  the  Union 
and  the  Plans. 

Ms.  Partridge  represents  that  she  has 
reviewed  the  terms  of  the  leasing 
arrangements  between  the  Deferred 
Income  Plan  and  the  Pension  Plan,  the 
Welfare  Plan,  the  Apprenticeship  Plan 
and  the  Union  and  has  concluded  that 
these  leasing  arrangements  are  fair  to 
the  Deferred  Income  Plan.  In  addition, 
Ms.  Partridge  states  that  the  terms  and 
conditions  of  these  leases  are  acceptable 
and  compare  favorable  to  other  leases  in 
the  Boston  area.  To  support  her  opinion, 
Ms.  Partridge  represents  that  she  has 
considered  the  current  economic 
climate,  comparable  rents  in  the  area, 
vacancy  rates  and  property  amenities. 
Ms.  Partridge  also  beUeves  that  the 
leasing  arrangements  are  in  the  best 
interests  of  the  Deferred  Income  Plan 
and  its  participants  and  beneficiaries. 
She  states  that  the  Deferred  Income  Plan 
will  continue  receiving  market  rate  rents 
on  a  regular  and  a  timely  basis  and  that 
it  would  not  be  able  to  obtain  more 
income  from  other  independent  tenants. 

Ms.  Partridge  also  represents  that  she 
has  examined  the  current  financial 
statements  and  portfolio  of  the  Deferred 
Income  Plan.  Based  upon  such  review, 
she  states  that  the  lease  transactions  are 
consistent  with  the  Deferred  Income 
Plan's  diversification,  liquidity  and 
investment  strategy. 


With  regard  to  the  creditworthiness  of 
the  lessees  and  their  ability  to  pay.  Ms. 
Partridge  represents  that  she  has 
reviewed  the  most  recent  financial 
statements  for  the  Pension  Plan,  the 
Welfare  Plan,  the  Apprenticeship  Plan 
and  the  Union  along  with  the  lessees' 
hourly  contribution  rates  set  forth  in  the 
collective  bargaining  agreement.  Based 
upon  their  steady  stream  of  annual 
income,  she  believes  that  the  lessees  are 
creditworthy  for  the  purposes  of  the 
lease  transactions  contemplated  herein. 

Besides  the  duties  described  above. 
Ms.  Partridge  will:  (a)  Oversee  the 
collection  of  rent;  (b)  determine  whether 
it  is  appropriate  to  renew  or  continue  a 
leasing  arrangement;  and  (c)  take  all 
actions  that  are  necessary  and  property 
to  enforce  the  rights  of  the  Deferred 
Income  Plan  and  protect  the 
participants  and  beneficiaries  of  such 
Plan. 

9.  In  addition  to  Ms.  Partridge's 
review  of  the  transactions,  the  Trustees 
represent  that  before  the  leases  are 
consummated,  they  will  review  the 
investment  needs  of  each  of  the  related 
Plans,  the  terms  and  conditions  of  the 
leasing  arrangements,  including  the 
initial  rental  rate  and  the  subsequent 
appraisals  by  the  independent,  qualified 
appraiser.  Based  upon  their 
consideration  of  such  matters,  the 
Trustees  will  determine  whether  the 
leasing  arrangements  are  in  the  best 
interests  of  the  Pension  Plan,  the 
Welfare  Plan  and  the  Apprenticeship 
Plan.  The  Trustees  will  also  determine 
whether  the  amount  of  space  leased  by 
the  Pension  Plan,  the  Welfare  Plan  and 
the  Apprenticeship  Plan  is  appropriate 
and  necessary  for  the  needs  of  these 
Plans. 

10.  In  summary,  it  is  represented  that 
the  proposed  transactions  will  satisfy 
the  statutor)'  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  because: 
(a)  the  terms  of  all  such  leasing 
arrangements  will  be  at  least  as 
favorable  to  the  Plans  as  those 
obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party;  (b) 
Ms.  Partridge,  as  the  Deferred  Income 
Plan's  independent,  qualified  fiduciary, 
will  approve  of  the  leasing 
arrangements,  will  agree  to  monitor  all 
leases  on  behalf  of  the  Deferred  Income 
Plan  as  well  as  the  terms  and  conditions 
of  the  exemption  at  all  times;  (c)  the 
rental  charged  by  the  Deferred  Income 
Plan  imder  each  lease  will  be  based 
upon  the  fair  market  rental  value  of  the 
premises  as  determined  by  an 
independent,  qualified  appraiser;  (d)  the 
Building  will  be  revalued  annually  by 
the  independent,  qualified  appraiser; 
and  (e)  if  appropriate,  Ms.  Partridge  will 
adjust  the  rentals  charged  for  the  office 


space  based  upon  the  annual  appraisals 
of  the  Building;  and  (f)  the  Trustees  will 
determine  that  the  leasing  arrangements 
are  and  continue  to  be  in  the  best 
interests  of  the  Pension  Plan,  the 
Welfare  Plan  and  the  Apprenticeship 
Plan. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  Parr  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  nurhber.) 

Wadco,  Inc.  Profit  Sharing  Plan  and 
Trust  (the  Plan)  Located  in  Spring, 
Texas 

[Application  No.  D-98201 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  Part 
2570,  Subpart  B (55  FR  32836,  32847, 
August  10, 1990).  If  the  exemption  is 
granted,  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  sale  (the  Sale)  of  certain 
shares  of  stock  (the  Stock)  by  the  Plan 
to  Peter  Aswad,  a  disqualified  person 
with  respect  to  the  Plan.^ 

This  proposed  exemption  is 
conditioned  upon  the  following 
requirements:  (1)  All  terms  and 
conditions  of  the  Sale  eire  at  least  as 
favorable  to  the  Plan  as  those  obtainable 
in  an  arm's  length  transaction  between 
unrelated  parties;  (2)  the  Sale  is  a  one- 
time cash  transaction;  (3)  the  Plan  is  not 
required  to  pay  any  commissions,  costs 
or  other  expenses  in  cormection  with 
the  Sale;  (4)  the  Plan  receives  a  sales 
price  equal  to  the  fair  market  value  of 
the  Stock  as  determined  by  an 
independent,  qualified  appraiser;  (5)  the 
trustees  of  the  Plan  determine  that  the 
Sale  is  appropriate  for  the  Plan  and  is 
in  the  best  interests  of  the  Plan  and  their 
participants  and  beneficiaries;  and  (6) 
within  ninety  days  of  the  grant  of  this 
proposed  exemption,  Wadco  files  Forms 
5330  with  the  Internal  Revenue  Service 
and  pays  all  applicable  excise  taxes  due 
with  respect  to  past  prohibited 
transactions. 

Summary  of  Facts  and  Representations 

1.  The  Plan,  established  on  December 
4,  1990,  is  a  profit  sharing  plan 
sponsored  by  Wadco,  Inc.  (Wadco). 
Wadco  is  an  lUinois  corporation 


^  Since  Peter  Aswad  and  his  wife.  Judith  Aswad. 
are  the  only  participants  in  the  Plan,  there  is  no 
iurisdiction  under  Title  I  of  the  Act  pursuant  to  29 
CFR  2510.3-3(b).  However,  there  is  jurisdiction 
under  Title  II  of  the  Act  pursuant  to  section  4975 
of  the  Code. 


previously  engaged  in  the  purchase  and 
resale  of  molecular  sieves  used  in  the 
manufacturing  of  thermal-pane  glass. 
Presently,  Wadco  is  not  actively 
involved  in  any  type  of  business.  As  of 
December  31, 1993,  the  Plan  had  total 
assets  of  $275,727  and  two  participants, 
Peter  and  Judith  Aswad,  who  are  also 
the  trustees  of  the  Plan  (the  Trustees). 
The  Trustees  have  the  sole  investment 
discretion  with  regard  to  the  Plan. 

2.  Among  the  assets  of  the  Plan  is  the 
Stock.  The  Stock  consists  of  300  shares 
of  stock  in  Titan  Industries,  Inc.  (Titan), 
a  closely-held  Oklahoma  corporation 
which  engages  in  the  manufacture  of 
additive  injection  equipment.  The  Stock 
represents  approximately  fifty  percent 
of  the  issued  and  outstanding  stock  of 
Titan.  The  remaining  fifty  percent  of  the 
issued  and  outstanding  stock  of  Titan  is 
owned  by  Gary  WilUams,  the  President 
of  Titan.  Mr.  Aswad  is  the  Chairman  of 
the  Bocird  of  Directors  of  Titan  and  is 
the  acting  sales  manager  for  the  western 
half  of  the  United  States  and  the  Far 
East. 

In  1987,  Wadco  acquired  the  Stock  for 
approximately  $15,000  and  contributed 
it  to  the  Wadco,  Inc.  Defined  Benefit 
Plan  (the  DB  Plan),  a  qualified  plan 
maintained  by  Wadco  in  the  1980's.  The 
trustees  of  the  DB  Plan  terminated  the 
DB  Plan,  effective  December  31, 1989, 
and  distributed  all  of  its  assets  on 
December  10, 1990,  to  the  DB  Plan's 
onlv  participants,  Mr.  and  Mrs.  Aswad, 
in  1990.  At  this  time,  Mr.  and  Mrs. 
Aswad  rolled  over  the  Stock,  worth 
approximately  $118,904,  into  the  Plan. 
\Vadco  is  aware  of  the  fact  that  the 
contribution  of  the  Stock  constituted  a 
prohibited  transaction  in  violation  of 
the  Code.  Accordingly,  Wadco 
represents  that  within  ninety  days  of  the 
grant  of  this  proposed  exemption,  it  will 
file  Forms  5330  with  the  Internal 
Revenue  Service  and  will  pay  all 
applicable  excise  taxes  due  with  respect 
to  past  prohibited  transactions. 

As  of^November  14,  1994.  neither  the 
Plan  nor  the  DB  Plan  had  received  any 
dividends  from  the  Stock.  However,  the 
Stock  has  appreciated  approximately 
50.5  percent  per  year  since  its 
acquisition  in  1987.  As  of  December  31. 
1993,  the  Stock  amoimted  to 
approximately  eighty-six  percent  of  the 
total  assets  of  the  Plan. 

3.  Because  the  Stock  accounts  for 
such  a  large  percentage  of  the  Plan's 
assets  and  cannot  readily  be  liquidated 
due  to  the  lack  of  a  public  market,  the 
Trustees  desire  to  sell  the  Stock  out  of 
the  Flan.  The  Trustees  anticipate  that 
any  efforts  to  sell  the  Stock  to  unrelated 
parties  would  result  in  a  sale  at  a  less 
than  its  fair  market  value  (see 
Representation  #4)  due  to  the  Stock's 
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lack  of  marketability.  Because  Mr. 
Aswad  is  willing  to  purchase  the  Stock 
firora  the  Pl4n.  the  Trustees  propose  to 
sell  the  Stotk  to  Mr.  Aswad  for  the  fair 
market  valiie  of  the  Stock  on  the  date  of 
die  Sale  as  determined  by  an 
independeiit,  qualified  appraiser.  The 
Sale  will  h4  one-time  cash  transaction, 
and  the  Flap  will  not  be  required  to  pay 
any  fees,  coimmissions  or  expenses  in 
connection  with  the  sale  of  the  Stock. 
The  Trustees  have  determined  that  the 
Sale  is  appiopriate  for  the  Plan  and  is 
in  the  best  interests  of  the  Plan  and  their 
participant$  and  beneficiaries. 
AccordinglV,  the  Trustees  request  an 
administramve  exemption  from  the 
Department  to  permit  the  sale  of  the 
Stock  to  M^.  Aswad. 

4.  Richard  P.  Bernstein,  the  President 
of  Richard  P  Bernstein,  Inc.,  a  business 
evaluation  <  ind  appraisal  firm  which  is 
located  in  Ilallas,  Texas,  appraised  the 
Stock.  Mr.  Bernstein  represents  that  he 
has  performed  approximately  2,000 
valuations  pf  closely-held  companies 
since  1975.1  Mr.  Bernstein  represents 
that  both  hf  and  his  firm  are 
independeiit  of,  and  imrelated  to, 
Wadco,  Titin  and  the  Trustees. 

Mr.  Bem$tein  placed  the  fair  market 
value  of  th0  Stock  at  $218,000  or  $726 
pel  share  ai  of  May  24, 1994.  Mr. 
Bemstein'sivaluation  includes  a  thirty- 
five  percent  discount  based  upon  the 
Stock's  limited  marketabihty. 

5.  In  sunimary,  it  is  represented  that 
the  transac^on  will  satisfy  the  statutory 
criteria  of  section  408(a)  of  the  Act 
because:  (a)  All  terms  and  conditions  of 
the  Sale  will  be  at  least  as  favorable  to 
the  Plan  as  {those  obtainable  in  an  arm's 
length  tran^ction  between  unrelated 
parties;  (b)  the  Sale  will  be  a  one-time 
cash  transaction;  (c)  the  Plan  will  not  be 
required  tOjpay  any  commissions,  costs 
or  other  expenses  in  connection  with 
the  Sale;  (dS  the  Plan  vnll  receive  a  sales 
price  equal]  to  the  fair  market  value  of 
the  Stock  a^  determined  by  an 
independent,  quahfied  appraiser  (e)  the 
Trustees  offthe  Plan  will  determine  that 
the  Sale  is  Appropriate  for  the  Plan  and 
is  in  the  best  interests  of  the  Plan  and 
their  partic  pants  and  beneficiaries;  and 
(f)  within  n  inety  days  of  the  grant  of  this 
proposed  e<emption,  Wadco  will  file  a 
Forms  533(  i  with  the  Internal  Revenue 
Service  an< .  pay  all  appUcable  excise 
taxes  due  v  rith  respect  to  past 
prohibited  transactions 

Notice  to  Interested  Persons 

Since  Mi .  and  Mrs.  Aswad  are  the 
only  partic  p)ants  in  the  Plan,  it  has  been 
determined  that  there  is  no  need  to 
distribute  tjie  notice  of  proposed 
exemption  to  interested  persons. 
Comments  lare  due  within  thirty  days 
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after  publication  of  this  notice  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  Parr  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  niunber.) 

The  Travelers  Separate  Account  "R" 
(SAR)  Located  in  Hartford,  Connecticut 

[Application  No.  D-9827] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  imder  the 
authority  of  section  408(a]  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10,  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  406(b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  past 
lease  (the  Lease)  of  space  in  an  office 
building  located  in  Cedar  Knolls,  New 
Jersey  (the  Building)  from  December  22. 
1993  until  June  24. 1994  by  SAR  to  The 
Travelers  Insurance  Company 
(Travelers),  a  party  in  interest  with 
respect  to  employee  benefit  plans 
invested  in  SAR,  provided  that  the 
following  conditions  were  satisfied: 

(a)  AU  terms  and  conditions  of  the 
Lease  were  at  least  as  favorable  to  SAR 
as  those  which  SAR  could  have 
obtained  in  an  arm's-length  transaction 
with  an  imrelated  party  at  the  time  the 
Lease  was  executed; 

(b)  The  rent  paid  by  Travelers  to  SAR 
under  the  Lease  was  not  less  than  the 
fair  market  rental  value  of  the  office 
space; 

(c)  LaSalle  Partners  (LaSalle),  acting 
as  a  qualified,  independent  fiduciary  for 
SAR  during  the  time  that  the  Building 
was  owned  by  SAR,  reviewed  all  terms 
and  conditions  of  the  Lease  prior  to  the 
transaction,  as  well  as  any  subsequent 
modifications  to  the  Lease,  and 
determined  that  such  terms  and 
conditions  would  be  in  the  best  interests 
of  SAR  at  the  time  of  the  transaction; 

(d)  LaSalle  represented  the  interests  of 
SAR  for  all  purposes  under  the  Lease  as 
a  qualified,  independent  fiduciary  for 
SAR,  monitored  the  performance  of  the 
parties  under  the  terms  and  conditions 
of  the  Lease,  and  took  whatever  action 
was  necessary  to  safeguard  the  interests 
of  SAR  with  respect  to  the  Lease  during 
the  time  that  the  Building  was  part  of 
SAR's  portfolio;  and 

(e)  Travelers  pays  to  all  of  SAR's 
contractholders,  upon  final  liquidation 
of  the  properties  held  by  SAR,  amoimts 
necessary  to  reimburse  SAR  for 


expenses  incurred  in  connection  with 
the  tenant  improvements  made  to  the 
office  space  leased  to  Travelers  prior  to 
the  sale  of  the  Building  (i.e.  $1,363,581), 
as  well  as  all  other  amounts  required  to 
be  paid  to  SAR's  contractholders, 
pursuant  to  the  terms  of  the  Settlement 
Agreement  arising  from  The  Travelers 
Insurance  Company  v.  Allied-Signal  Inc. 
Master  Pension  Trust,  etal^  (Civil  No. 
H-90-870-AHN,  USDC  D  COnn). 
EFFECTIVE  DATE:  This  proposed 
exemption,  if  granted,  will  be  effective 
for  the  period  from  December  22, 1993 
until  June  24, 1994. 

Summary  of  Facts  and  Representations 

1.  Travelers,  a  wholly-owned 
subsidiary  of  The  Travelers  Corporation 
(Travelers  Corp.),  is  a  Connecticut 
corporation  and  one  of  the  largest  stock 
insurance  companies  in  the  United 
States.  At  the  end  of  1992,  Travelers 
Corp.  held  more  than  $53  billion  in  total 
assets. 

2.  Travelers  serves  as  the  asset 
manager  for  SAR,  which  is  maintained 
by  Travelers  for  the  investment  of 
quahfied  pension  plan  assets  in  real 
estate  related  investments.  SAR  is  a 
pooled  separate  account  which  consists 
of  two  components,  an  equity 
component  and  a  mortgage  component. 
The  equity  component  accounts  for  95% 
of  the  assets  held  in  SAR.  Total  assets 
held  in  SAR  were  valued  at  $63,902,857 
as  of  September  30, 1993. 

Participation  in  SAR  is  limited  to 
qualified  private  retirement  plans  and 
governmental  plans.  As  of  December  31. 

1992,  approximately  150  plans 
participated  in  SAR.  The  interest  of  no 
single  plan  represents  more  than  20%  of 
SAR's  total  assets,  except  for  The 
Pension  Plan  for  Salaried  Employees  of 
The  Travelers  Corporation  and  Certain 
Subsidiaries  (The  Travelers  Plan)  which 
represented  approximately  44%  of 
SAR's  total  assets  as  of  September  30, 

1993.  In  this  regard,  the  Travelers  Plan 
had  38,383  participants  and  total  net 
assets  of  approximately  $1,624,547,217 
as  of  December  31. 1992.  The  Finance 
Committee  of  the  Board  of  Directors  of 
Travelers  Corp.  is  the  fiduciary 
responsible  for  the  original  investment 
of  the  Travelers  Plan  in  SAR. 

3.  In  December  1989,  Travelers 
decided  to  terminate  SAR  and  proceed 
with  an  accelerated  liquidation  of  SAR  s 
properties  for  distribution  of  the 
proceeds  on  a  pro  rata  basis.  In  June 
1990,  a  SAR  contractholder  initiated 
litigation  related  to  the  proposed 
distribution  of  proceeds.  The  plaintiffs 
initially  sued  Travelers  Corp.  and 
Travelers  in  the  U.S.  District  Court  for 
the  Northern  District  of  Texas,  The 
Police  and  Fire  Pension  Fund  of  the  City 


of  Dallas,  Texas  v.  The  Travelers  Corp. 
and  The  Travelers  Insurance  Co.,  (Civil 
No.  CA-3-90-1558-C,  USDC  ND  Tex.) 
(referred  to  below  as  "the  Texas 
Litigation").  Subsequently,  Travelers 
Corp..  Travelers,  and  two  affiliates  filed 
a  defendant  class  action  seeking  to 
resolve  issues  connected  to  SAR's       "^ 
liquidation  in  The  Travelers  Insurance 
Company  v.  Allied-Signal  Inc.  Master 
Pension  Trust,  et  al.  (Civil  No.  H-90- 
87a-AHN,  USDC  D  Conn)  (referred  to 
below  as  the  "Allied-Signal  Litigation"). 
The  Texas  Litigation  was  dismissed  and 
the  plaintiffs  reasserted  their  claims  as 
counterclaims  in  the  Allied-Signal 
Litigation.  In  1993,  the  court  granted 
final  approval  of  settlements  in  the 
Allied-Signal  Litigation  which  set  forth 
procedures  to  distribute  amounts  held 
in  the  equity  and  mortgage  components 
of  SAR,  The  settlement  agreements 
require  Travelers  to  use  its  best  efforts 
to  liquidate  all  of  SAR's  equity 
investments,  including  the  Building,  by 
April  1995. 

4.  The  Building  is  a  four  story. 
116.919  square  foot  office  building 
located  at  240  Cedar  Knolls,  Cedar 
Knolls.  New  Jersey.  Travelers  entered 
into  an  agreement  with  SAR  on 
December  22, 1993,  to  lease  office  space 
in  the  Building  pursuant  to  the  terms  of 
the  Lease.  The  Lease  allowed  Travelers 
to  occupy  approximately  52.400 
rentable  square  feet  (RSF)  in  the 
Building.3  Prior  to  the  Lease,  the 
Building  had  approximately  55%  of  its 
office  space  occupied,  all  by  parties 
unrelated  to  Travelers  and  its  affiliates. 
As  a  result  of  the  Lease,  the  Building 
was  over  98%  occupied  once  Travelers 
moved  into  all  of  the  office  space  it 
planned  to  use.  Thus,  the  applicant 
states  that  the  Lease  made  the  Building 
more  marketable  for  sale  to  a  third  party 
and  was  in  the  best  interests  of  the  plans 
that  were  contractholders  in  SAR  at  the 
time  of  the  transaction. 

5.  Under  the  terms  of  the  Lease, 
Travelers  agreed  to  lease  the  office  space 
for  five  years,  six  months.  Travelers 
pays  $15.00  per  square  foot  per  annum, 
adjusted  up  to  $15.86  per  square  foot 
per  annum  to  account  for  additional 
tenant  improvements,  under  the  base 
rent  schedule  specified  in  the  Lease.** 


^The  Lease  contains  tti:ee  units  wiih  different 
rentable  areas  and  commencement  dates.  Unit  A 
includes  9464  RSF  on  the  first  and  second  floors 
which  was  occupied  by  Travelers  as  of  January- 1, 
1994.  Unit  B  includes  34.400  RSF  on  the  fust, 
second  and  fourth  floors  which  was  occupied  by 
Travelers  as  of  July  1. 1994.  llnitC  includes  8536 
RSF  on  the  second  floor  which  was  occupied  by 
Traveleis  as  of  May  1. 1994.  The  Lease  allowed 
Travelers  to  adjust  the  area  of  Unit  B,  subject  to  the 
Travelers'  design  plan  for  various  improvements. 

*  From  the  commencement  date  applicable  to 
Unit  A  through  June  30. 1994,  the  base  rent  waft 


All  rents  under  the  Lease  are  payable 
monthly  u[>on  the  first  business  day  of 
the  month.  The  Lease  also  provides  205 
parking  spaces  for  use  by  Travelers  at  no 
additional  cost 

The  Lease  allocates  a  number  of  non- 
rent  expenses  to  Travelers.  Tenant- 
electric  is  submetered  and  paid  for  by 
Travelers.  In  addition.  Travelers  agreed 
to  pay  a  proportionate  share  of  increases 
in  actual  operating  expenses  incurred  by 
the  landlord  under  the  Lease.  However, 
the  annual  increase  in  operating 
expenses  for  which  Travelers  is  liable  as 
tenant,  other  than  energy,  taxes  and 
insurance,  may  not  exceed  the  annual 
percentage  increase  in  the  consimier 
price  index  (CPI).  Travelers  also  agreed 
to  pay  its  proportionate  share  of 
increases  in  real  estate  taxes. 

With  respect  to  tenant  improvements, 
the  Lease  provided  Travelers  with  new 
building  installations  in  accordance 
with  Travelers'  plans  and  specifications 
at  a  one-time  cost  not  to  exceed  $27.00 
per  square  foot,  which  will  be  paid  for 
by  Travelers  through  the  base  rents 
descritied  above.  SAR  spent  $1,363,581 
under  the  tenant  improvement 
allowance  for  the  office  space  leased  to 
Travelers. 

6.  On  June  24. 1994,  SAR  sold  the 
Building  to  Koll  Investment 
Management.  Inc.  (Koll).  for  $4,000,000. 
The  applicant  states  that  Koll  is  a 
California  corporation,  d/b/a  KB  Realty 
Advisors,  which  is  unrelated  to 
Travelers  and  its  affiliates.  The  proceeds 
from  the  sale  were  distributed  in  July 
1994  to  the  contractholders  of  SAR  in 
accordance  with  the  settlement 
agreement  arising  from  the  Allied-Signal 
Litigation  (the  Settlement  Agreement). 
In  this  regard,  the  applicant  states  that 
the  Settlement  Agreement  requires 
Travelers  to  distribute  to  all  of  SAR's 
equity  contractholders.  over  the  course 
of  liquidating  the  remaining  assets, 
returns  that  are  at  least  equal  to  the 
value  of  the  equity  components  of  SAR 
as  of  December  31. 1992  (the  Target 
Amount).  Under  the  Settlement 
Agreement,  Travelers  must  make 
"differential  compensation"  payments 
over  and  above  distributions  from  S.AR 


$147,705  per  annum  (i.e.  approximately  $12.:inR 
per  month).  Commencing  July  1.  1994  and 
continuing  until  the  expiration  date  of  the  Lease. 
the  base  rent  for  Unit  A  will  be  $166,020  per  annum 
(i.e.  approximately  $13,835  per  month).  Fiom  the 
commencement  dSte  applicable  to  Unit  C  through 
lune  30.  1994.  the  base  rent  wr-  $128,040  per 
annum  (i.e.  approximately  Sl(i.670  per  month). 
Commencing  )ul)  1, 1994  and  continuing  until  the 
expiration  date  of  the  Lease,  the  base  rent  for  Unit 
C  will  be  S143.916  per  annum  (i.e.  approximately 
S1 1.993  per  month).  The  annual  base  rent  for  Unit 
B  will  be  based  upon  the  Gnal  RSF  of  Unit  B.  as 
determined  in  accordance  with  the  terms  of  the 
Lease  multiplied  by  $16.86  per  square  foot  besed  on 
tenant  specified  improvements. 


if  the  amoimts  distributed  to  the 
contractholders  fail  to  meet  the  Target 
Amount.  Specifically,  the  "differential 
compensation"  payments  will  constitute 
the  difference  between  the  Target 
Amoimt  (i.e.  $75,160,003)  and  the  total 
amount  of  cash  distributions  to 
contractholders  from  that  date  forward. 
The  applicant  states  that  a  "differential 
compensation"  payment  of 
approximately  $7,375,997  would  be  due 
to  SAR's  contractholders  to  meet  the 
Target  Amount,  based  on  the 
distributions  made  to  the 
contractholders  (i.e.  $48,226,355)  and 
the  value  of  the  assets  remaining  in  Si\P 
as  of  September  30, 1994  (i.e 
$19,557,651).  As  a  result,  the  existing 
assets  would  have  to  be  sold  for  in 
excess  of  $26,933,648,  to  extinguish 
Travelers'  obligation  to  make  a 
differential  compensation  paymeni 
SAR  is  in  the  final  phases  of  its 
liquidation  process  and  expects  to 
complete  liquidation  of  its  equity 
portfolio  within  the  next  few  months. 

Travelers  represents  that  the 
deficiency  of  $7,375,997  as  of 
September  30. 1994.  was  comprised  of 
shortfall  amounts  from  the  sale  of  assets 
at  less  than  their  appraised  value  as  of 
December  31, 1992.  and  unrecovered 
expenditures  of  SAR  assets.  With 
respect  to  the  Building,  the  applicant 
indicates  that  this  asset  had  a  fair 
market  value  of  $4,150,000  as  of 
December  31. 1992.  Had  the  Building 
been  sold  for  more  than  that  amoimt, 
the  differential  compensation  amount 
would  have  been  reduced.  However,  the 
sale  of  the  Building  to  Koll  for 
$4,000,000  increased  the  amount  of 
differential  compensation  owed  by 
Travelers  by  $150,000.  Similarly,  the 
tenant  improvements  made  to  the 
Building  prior  to  the  sale  totalling 
$1,363,581  were  paid  frt)m  SAR  funds. 
As  such,  the  total  amount  of  tenant 
improvement  expenditures  was 
unavailable  for  distribution  to  SAR 
investors.  Each  dollar  spent  on  the 
improvements  therefore  has  increased 
the  magnitude  of  the  differential 
compensation  pav-menf  owed  by 
Travelers  under  the  .Settlement 
Agreement.  Since  the  sale  of  the 
remaining  assets  will  not  be  sufficient  to 
reduce  already  inciured  deficiencies. 
Travelers  will  be  responsible  for  these 
amounts  out  of  its  general  assets.  Thus, 
the  size  of  the  differential  compensation 
payment  will  reflect  all  amounts  spent 
by  SAR  for  tenant  improvements  to  the 
space  in  the  Building  leased  to  Travelers 
(i.e.  $1,363,581)  prior  to  the  sale  of  the 
Building.  Travelers  must  pay  such 
amounts  to  SAR's  contractholders  after 
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all  of  the  equity  components  of  SAR  are 
liouidatei. 

The  ap  jHcant  represents  that  the  sale 
of  the  Bu  Iding  was  in  the  best  interests 
of  the  plans  that  were  contractholders  of 
SAR  at  tt  e  time  of  the  transaction.  In 
addition,  the  sale  of  the  Building  by 
SAR  endi  id  the  prohibited  transaction 
that  resul  ted  from  Travelers  leasing  the 
subject  o  fice  space  in  the  Building. 
Therefor* ,  the  applicant  requests  that 
the  propc  sed  exemption  be  effective 
from  Decjmber  22, 1993.  the  date  that 
Travelers  signed  the  original  Lease 
documei^s,  until  June  24. 1994,  the  date 
the  Build  ing  was  sold. 

7.  LaSalle  served  as  an  independent 
fiduciary  for  SAR  in  connection  with 
the  Lease  during  the  time  that  the 
Building  was  part  of  SAR's  portfolio. 
LaSalle  i-  a  real  estate  investment 
manager,  located  in  Pine  Brook.  New 
Jersey,  w  lich  has  extensive  experience 
in  advisiig  various  clients,  including 
benefit  plan  investors,  regarding  the 
sale,  leas  ng  and  management  of  office 
space.  Diring  the  1992  calendar  year, 
LaSalle  r((ceived  less  than  one  percent 
of  its  totak  client  fees  from  Travelers. 
LaSalle  a;knowledges  that  it  understood 
its  duties  responsibilities  and  liabilities 
in  acting  as  a  fiduciary  under  the  Act  for 
SAR. 

LaSalh  possessed  full  authority  as  the 
indepenc  ent  fiduciary  to  act  on  behalf 
of  SAR  with  respect  to  the  Lease.  In  this 
role.  LaSalle  completed  an  extensive 
analysis  ( if  the  Lease  prior  to  the 
executioi  of  the  transaction. 
Specifics  ly,  LaSalle  compared  the 
proposed  terms  of  the  Lease  to  leases  of 
other  sim  ilar  office  space  to  unrelated 
parties  ir  Northern  New  Jersey  at  the 
time  of  tl  e  transaction.  This  market 
research  vas  conducted  through  real 
estate  brc  kers,  landlords  and  attorneys. 
LaSalle  a  so  reviewed  the  latest 
appraisals  of  the  Building. 

8.  LaSslle  states  that  it  required  a 
number  c  f  changes  to  the  terms  for  the 
Lease  in  i  )Tder  to  protect  the  interests  of 
SAR.  Th«  se  changes  were  necessary 
mainly  b  (cause  Travelers  had  suggested 
using  a  si  andard  lease  document  for  a 
newly-co  nstructed  building,  whereas 
the  Lease  actually  involves  office  space 
in  an  existing  facility.  LaSalle  reviewed 
the  term;  of  the  Lease  to  assure  that  the 
required  modifications  were 
incorpori  ited  into  the  relevant 
documer  ts.  Based  on  Traveler's 
agreemei  t  to  include  the  modifications 
in  the  Le  ise,  LaSalle  concluded  that  the 
terms  of  he  Lease  would  be  at  least  as 
favorable  to  SAR  as  the  terms  which 
would  e>ist  in  an  arm's-length 
transactii  )n  and  that  entering  into  the 
transacti  )n  would  be  in  the  best 
interests  of  SAR.  LaSalle  states  that  an 
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important  factor  in  its  conclusion  was 
the  fact  that  the  Lease's  average  gross 
rents  and  equivalent  net  rents  were  well 
within  the  acceptable  ranges  for 
comparable  market  transactions  in  the 
Northern  New  Jersey  area. 

With  respect  to  the  $27.00  per  square 
foot  tenant  improvement  allowance 
granted  to  Travelers  under  the  Lease, 
LaSalle  states  that  this  provision 
involved  a  one-time  cost,  amortized 
over  the  entire  term  of  the  Lease,  which 
was  designed  to  assure  the  suitability  of 
the  leased  space  to  the  tenant's  needs. 
LaSalle  represents  that  similar  tenant 
improvement  allowances  and  other 
concessions  were  typical  of  arm's-length 
leases  in  the  Northern  New  Jersey  area 
at  the  time  of  the  transaction  and  are  a 
common  practice  in  highly  competitive 
markets.  LaSalle  states  that  the  rents 
which  would  have  been  payable  to  SAR 
under  the  Lease,  and  the  costs 
associated  with  the  Lease,  would  have 
yielded  a  total  net  rate  of  return  to  SAR 
for  the  entire  term  of  the  Lease  that 
would  have  been  above  other  arm's- 
length  leases  in  the  Northern  New  Jersey 
area.  With  respect  to  the  sale  of  the 
Building  to  KoU  for  $4,000,000,  LaSalle 
states  that  the  improvements  made  to 
the  office  space  under  the  Lease 
increased  the  marketability  of  the 
Building  and  helped  SAR  to  obtain  a 
better  sale  price  for  the  Building  on  June 
24,  1994. 

9.  LaSalle  represents  that  it  monitored 
compliance  by  the  parties  with  the 
terms  of  the  Lease  during  the  period  that 
the  Building  was  part  of  SAR's  portfolio. 
In  this  regard,  LaSalle  was  responsible 
for  periodically  auditing  the  parties 
performance  under  the  Lease  to  assure 
compliance  with  such  terms.  This  audit 
would  include  a  review  of  the  financial 
statements  relating  to  the  property  and 
a  physical  inspection  of  the  premises 
occupied  by  Travelers.  The  audit  would 
examine  whether  rent  payments  were 
paid  in  an  accurate  and  timely  fashion 
as  specified  by  the  Lease  and  whether 
tenant  improvements  were  made  in 
accordance  with  the  terms  of  the  Lease. 
In  addition,  LaSalle  states  that  it  took 
whatever  action  was  necessary  to 
safeguard  the  interests  of  SAR  in 
connection  with  the  Lease.  Finally. 
LaSalle  acknowledges  that:  (i)  The 
effectiveness  of  any  exemption  for  the 
Lease  will  be  dependent  on  compliance 
by  the  parties  with  the  termias  set  forth 
in  the  Lease  during  the  period  covered 
by  the  proposed  exemption,  including 
any  limitations,  restrictions  or  other 
conditions  imposed  at  that  time;  (ii)  if 
any  circumstances  resulted  in  a 
violation  of  the  terms  and  conditions  of 
the  Lease  or  the  proposed  exemption 
during  such  period,  the  relief  provided 


by  the  exemption  will  not  be  available; 
and  (iii)  LaSalle,  as  the  independent 
fiduciary  for  SAR.  was  responsible  at  all 
times  for  monitoring  compliance  by  the 
parties  with  the  terms  and  conditions  of 
the  Lease  during  the  period  covered  by 
the  proposed  exemption. 

10.  In  summary,  the  applicant 
represents  that  the  Lease  met  the 
statutory  criteria  of  section  408(a)  of  the 
Act  and  section  4975(c)(2)  of  the  Code 
because:  (a)  LaSalle,  a  qualified, 
independent  fiduciary  for  SAR, 
determined  that  the  Lease  was  in  the 
best  interests  of  SAR  prior  to  the 
transaction;  (b)  LaSalle  determined  that 
the  terms  and  conditions  of  the  Lease 
were  at  least  as  favorable  to  SAR  as 
those  which  could  have  been  obtained 
from  an  unrelated  party  at  the  time  of 
the  transaction;  (c)  LaSalle  monitored 
the  Lease  and  enforced  the  obligations 
of  Travelers  on  behalf  of  SAR  while  the 
Building  was  part  of  SARs  portfolio; 
and  (d)  Travelers  will  pay  SAR's 
contractholders,  as  part  of  any  other 
payments  due  to  SAR  under  the  terms 
of  the  Settlement  Agreement,  an  amount 
necessary  to  reimburse  SAR  for 
expenses  incurred  in  connection  with 
the  tenant  improvements  made  to  the 
office  space  leased  to  Travelers  prior  to 
the  sale  of  the  Building. 

Notice  to  Interested  Persons 

The  applicant  states  that  because  of 
the  large  number  of  potentially 
interested  parties,  it  is  not  possible  to 
provide  a  separate  copy  of  the  notice  of 
the  proposed  exemption  to  each 
participant  of  all  plans  that  were 
invested  in  SAR  during  the  period 
covered  by  the  requested  exemption. 
Therefore,  the  only  practical  form  of 
notice  for  such  interested  persons  is 
publication  of  the  proposed  exemption 
in  the  Federal  Register.  However,  the 
applicant  states  that  it  will  provide 
notice  to  each  of  the  plans  that  were 
contractholders  in  SAR  during  the 
period  covered  by  the  requested 
exemption.  Such  notice  shall  be  made 
by  first  class  mail  within  fifteen  (15) 
days  following  the  publication  of  the 
proposed  exemption  in  the  Federal 
Register.  This  notice  shall  include  a 
copy  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  and  a  supplemental  statement 
(see  29  CFR  2570.43(b)(2))  which 
informs  interested  persons  of  their  right 
to  comment  on  and/or  request  a  hearing 
with  respect  to  the  proposed  exemption. 
Comments  and  requests  for  a  public 
hearing  are  due  within  forty-five  (45) 
days  following  the  publication  of  the 
proposed  exemption  in  the  Federal 
Register. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  mciintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interest*?  of  the  plan  and  oi  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  DC.  this  12th  day  of 
Januar>-.  1995. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 
IFR  Doc.  95-1200  Filed  1-17-95;  8:45  am) 
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LIBRARY  OF  CONGRESS 

American  Folklife  Center;  Board  of 
Trustees  Meeting 

AGENCY:  Library  of  Congress. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Board  of  Trustees  of  the 
American  Folklife  Center.  This  notice 
also  describes  the  functions  of  the 
Center.  Notice  of  this  meeting  is 
required  in  accordance  with  Public  Law 
94-463. 

DATES:  Friday.  February  10. 1994;  9:00 
a.m.  to  1:00  p.m. 

ADDRESSES:  Dining  Room  A.  James 
Madison  Building.  Library  of  Congress. 
Washington.  DC  20540. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Jabbour,  Director,  American 
Folklife  Center,  Washington.  DC  20540- 
8100. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public.  It  is 
suggested  that  persons  planning  to 
attend  this  meeting  as  observers  contact 
Doris  M.  Craig  at  (202)  707-6590. 

The  American  Folklife  Center  was 
created  by  the  U.S.  Congress  with 
passage  of  Public  Law  94-201 .  the 
rtjmcrican  Folklife  Preservation  Act.  in 
1976.  The  Center  is  directed  to 
"preserve  and  present  American 
folklife"  through  programs  of  research, 
documentation,  archival  preservation, 
live  presentation,  exhibition, 
publications,  dissemination,  training, 
and  other  activities  involving  the  many 
folk  cultural  traditions  of  the  United 
States.  The  Center  is  under  the  general 
guidance  of  a  Board  of  Trustees 
composed  of  members  from  Federal 
agencies  and  private  life  widely 
recognized  for  their  interest  m 
American  folk  traditions  and  arts. 

The  Center  is  structured  with  a  small 
core  group  of  versatile  professionals 
who  both  carry  out  programs  themselves 
and  oversee  projects  done  by  contract  by 
others.  In  the  brief  period  of  the  Center's 
operation  it  has  energetically  carried  out 
its  mandate  with  programs  that  provide 
coordination,  assistance,  and  model 
projects  for  the  field  of  American 
folklife. 

Dated:  January  C.  1995. 
Alan  Jabboor, 

Director.  Americbn  Folldife  Center. 
IFR  Doc  95-1115  Filed  1-17-95:  8:45  ami 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  95-004] 

NASA  Advisory  Council,  Aeronautics 
Advisory  Committee,  Subcommittee  on 
Human  Factors;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  92—463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  NASA  Advisor)'  Council. 
Aeronautics  Advisory  Committee. 
Subcommittee  on  Human  Factors 
meeting. 

DATES:  February  22.  1995,  8:30  «  m.  to 
4:30  p.m.;  February  23,  1995.  8  30  a.m. 
to  4:30  p.m.:  and  F^ijiary  24.  1995. 
8:30  a.m.  to  11:30  a.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Langley  Research 
Center,  Building  1268A,  Room  2120. 
Hampton.  VA  23681-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Gregory  W.  Condon,  National 
Aeronautics  and  Space  Administration. 
Ames  Research  Center.  Moffctt  Field. 
CA  94035.  415/604-5567. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room. 
Agenda  topics  for  the  meeting  are  as 
follows: 

— NASA  Actions  on  Committee's 
Previous  Recommendations 

— NASA  Human  Factors  Over\'iew  and 
Updates  on  Ames  Research  Center 
and  Langley  Research  Center 
Programs 

— Crew-Centered  Design  Philosophy 

— Aviation  Safety  and  .Automation 
Program 

— Human  Engineering  Methods 

— Air  Traffic  Management  Human 
Factors 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitors  register. 

Dated:  January  12. 1995. 
Timothy  M.  Sullivan. 
Advisory  Committee  Management  Officer. 
IFR  Doc.  95-1198  Filed  1-17-95:  8:45  «m| 
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NATIONAI.  FOUNDATION  ON  THE 
ARTS  ANP  HUMANITIES 

Challeng4  and  Advancement  Advisory 
Panel  (Presenting  Advancement 
Section);  Notice  of  Meeting 

Pursuaijt  to  Section  10(a)(2)  of  the 
Federal  Apvisory  Committee  Act  (Pub. 
L.  92-4631.  as  amended,  notice  is  hereby 
given  thatfa  meeting  of  the  Challenge 
and  Advancement  Advisory  Panel 
(Presenting  Advancement  Section)  to 
the  Natioaal  Council  on  the  Arts  will  be 
held  on  February  10,  1995  from  9:00 
a.m.  to  5:^  0  p.m.  This  meeting  will  be 
held  in  ro  am  M-07,  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue. 
NW.,  Washington,  DC  20506. 

Portion^  of  this  meeting  will  be  open 
to  the  public  from  9:00  a.m.  to  10:00 
a.m.  for  opening  remarks  and 
introductions  and  from  4:30  p.m.-5:30 
p.m.  for  a  policy  discussion. 

The  reriaining  portion  of  this  meeting 
from  10:0P  a.m.  to  4:30  p.m.  is  for  the 
purpose  df  Panel  review,  discussion, 
evaluatioa,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  ne  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicant$.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  B,  1994  this  session  will  be 
closed  to  ^le  public  pursuant  to 
subsectioh  (c)(4),  (6)  and  (9)(B)  of 
section  532b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permit  ;ed  to  participate  in  the 
panel's  di  scussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  bf  the  full-time  Federal 
employee  in  attendance. 

If  you  r  eed  special  accommodations 
due  to  a  c  isability,  please  contact  the 
Office  of  $pecial  Constituencies, 
National  tndowment  for  the  Arts,  1100 
Pennsylvimia  Avenue,  NW., 
Washington,  DC.  20506,  202/682-5532, 
TYY  202^682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Furtheij  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington,  DC,  20506,  or  call 
202/682-B459. 

Dated:  January  10, 1995. 
Yvonne  Ml  Sabine, 
Director.  Office  of  Council  and  Panel 
Operationlf.  National  Endowment  for  the  Arts. 
|FR  Doc.  96-1207  Filed  1-17-95;  8:45  am) 
MUNO  code  7837-01-M  • 
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Challenge  and  Advancement  Advisory 
Panel;  Notice  of  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Challenge 
and  Advancement  Advisory  Panel 
(Museum  Advancement  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  February  13,  1995  from  9:00 
a.m.  to  5:30  p.m.  This  meeting  will  be 
held  in  room  714,  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
NW.,  Washington,  fx:  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  9:00  a.m.  to  10:00 
a.m.  for  opening  remarks  and 
introductions  and  from  4:30  p.m.-5:30 
p.m.  for  a  policy  discussion. 

The  remaining  portion  of  this  meeting 
from  10:00  a.m.  to  4:30  p.m.  is  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  title  5.  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington,  DC  20506,  or  call 
202/682-5439. 

Dated:  January  10, 1995. 
Yvonne  M.  Sabine, 
Director.  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
|FR  Doc.  95-1208  Filed  l-17-95r  8:45  am] 
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Challenge  and  Advancement  Advisory 
Panel  (Arts  in  Education  Advancement 
Section);  Notice  of  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92—463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Challenge  and  Advancement  Advisory 
Panel  (Arts  in  Education  Advancement 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  February  14, 1995 
from  9:30  a.m.  to  4:30  p.m.  in  room  714. 
at  the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue.  NW,  Washington, 
IDC,  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  9:30  a.m.  to  10:30 
a.m.  for  welcoming  remarks  and 
introductions  and  from  3:45  p.m.  to  4:30 
p.m.  for  a  policy  discussion. 

The  remaining  portion  of  this  meeting 
from  10:30  a.m.  to  3:45  p.m.  is  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (70 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington,  D.C.  20506,  or  call 
202/682-5439. 

Dated:  January  10, 1995. 
Yvonne  M.  Sabine, 
Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
[FR  Doc.  95-1209  Filed  1-17-95:  8:45  anij 
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Challenge  and  Advancement  Advisory 
Panel  (Music  Advancement  Section); 
Notice  of  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Challenge 
and  Advancement  Advisory  Panel 
(Music  Advancement  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  February  15-16, 1995  from  9:00 
a.m.  to  5:30  p.m.  This  meeting  will  be 
held  in  room  716,  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
NW..  Washington.  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  9:00  a.m.  to  10:00 
a.m.  on  February  15  for  opening  remarks 
and  introductions  and  from  4:30  p.m.  to 
5:30  p.m.  on  February  16  for  a  policy 
discussion. 

The  remaining  portions  of  this 
meeting  from  10:00  a.m.  to  5:30  p.m.  on 
February  15  and  from  9:00  a.m.  to  4:30 
p.m.  on  February  16  are  for  the  purpose 
of  Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applications.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8,  1994  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TYY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington,  DC  20506.  or  call 
202/682-5439. 

Dated:  January  10. 1995. 
Yvonne  M.  Sabine, 
Director.  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
|FR  Doc.  95-1210  Filed  1-17-95;  8:45  ami 
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Challenge  and  Advancement  Advisory 
Panel  (Theater  Advancement  Section); 
Notice  of  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Challenge 
and  Advancement  Advisory  Panel 
(Theater  Advancement  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  February  23-24,  1995  from  9:00 
a.m.  to  5:30  p.m.  This  meeting  will  be 
held  in  room  M-07,  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  9:00  a.m.  to  10:00 
a.m.  on  February  23  and  from  4:30  p.m. 
to  5:30  p.m.  on  February  24  for  a  policy 
discussion. 

The  remaining  portions  of  this 
meeting  from  10:00  a.m.  to  5:30  p.m.  on 
February  23  and  from  9:00  a.m.  to  4:30 
p.m.  on  February  24  are  for  the  purpose 
of  Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8. 1994  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4).(6)  and  (9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20506,  202/682-5532. 
TYY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvorme  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington,  DC  20506.  or  call 
202/682-5439. 

Dated:  January  10,  1995. 
Yvonne  M .  Sabine, 
Director.  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts 
IFR  Doc.  95-1211  Filed  1-17-95;  8:45  am) 
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Meetings  of  Humanities  Panel 

AGENCY:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463.  as  amended), 
notice  is  hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office.  1100 
Pennsylvania  Avenue,  NW., 
Washington,  EX:  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Fisher.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Humanities.  , 
Washington,  DC  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  the 
Humanities  Act  of  1965,  as  amended 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosiu^  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19.  1993, 1  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4), 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 

1.  Date:  Febniary  2.  1995 
Time:  9  a.m.  to  5  p.m. 
Roo.n:  315 

Program:  This  meeting  will  review 
applications  for  Reference  Materials  in 
American  Studies  III.  submitted  to 
Division  of  Research  Programs,  for 
projects  Beginning  after  July  1, 1995 

2.  Date:  Februan.'  2,  1995 

Time:  9  a.m.  to  5  p.m.  I 

Room:  415  • 

Program:  This  meeting  will  review  • 

applications  for  Elementary  and 
Secondar>'  Education  in  the  Humanities, 
submitted  to  the  Division  of  Education 
Programs,  for  projects  beginning  after 
July  1.1995. 

3.  Date:  February  2-3,  1995 
Time:  8:30  a.m.  to  5  p.m. 
Room:  430 
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.  Date:  F( 
Time: 
Room:  3 
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PhilO! 


This  meeting  will  review 
itions  submitted  to  the 
lities  Projects  in  Museums  and 
^cal  Organizations  program, 
Ited  to  the  Division  of  Public 
is,  for  projects  beginning  after 
1995. 

jruary  3, 1995 
)0  a.m.  to  5  p.m. 
15 

This  meeting  will  review 
itions  for  projects  in  Interpretive 
;h;  Collaborative  Projects — 
)phy,  Politics  and  Religion. 
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submitted  to  the  Division  of  Research 
s,  for  projects  beginning  after 
1995. 

ruar>'  6, 1995 
6  a.m.  to  5  p.m. 
5 

Program^  This  meeting  will  review 
applications  for  projects  in  Interpretive 
Resealch:  Collaborative  Projects — 
Histoi  ^,  submitted  to  the  Division  of 
Reseai  ch  Programs,  for  projects 
begini  ing  after  July  1, 1995. 
6.  Date;  Fe  sruary  7,  1995 

Time:  9  j.m.  to  5  p.m. 

Room:  3^5 

This  meeting  will  review 
applications  for  Reference  Materials  in 
European  Studies  II,  submitted  to  the 
Division  of  Research  Programs,  for 
projects  beginning  after  July  1, 1995. 

Date:  February  7, 1995 

Time:  9  a.m.  to  5  p.m. 

Room:  4Jl5 

Programt  This  meeting  will  review 
applications  for  Elementary  and 
Secondary  Education,  submitted  to  the 
Division  of  Education  Programs,  for 
projec  ts  beginning  after  July  1 ,  1995. 

Date:  Fe  sruary  8. 1995 

Time:  8;  JO  a.m.  to  5  p.m. 

Room:  315 

Program;  This  meeting  will  review 
applications  for  projects  in  Interpretive 
Reseai  ch:  Collaborative  Projects — Social 
Scien(  e.  submitted  to  the  Division  of 
Reseai  ch  Programs,  for  projects 
begini  ling  after  July  1,  1995. 

9.  Date:  Fe  bruary  9,  1995 
Time:  9  a.m.  to  5  p.m. 
Room;  315 

Program :  This  meeting  will  review 
applic  ations  for  Elementary  and 
Secondary  Education  in  the  Humanities 
Progri  ms,  submitted  to  the  Division  of 
Educs  tion  Programs,  for  projects 
begini  ling  after  July  1.  1995. 

10.  Date:  February  9-10. 1995 
Time:  8;  30  a.m.  to  5  p.m. 
Room:  4  30 

Progran ;  This  meeting  will  review 
appli(  ations  for  Humanities  Projects  in 
Museums  and  Historical  Organizations 
progri  m.  submitted  to  the  Division  of 
Publii  Programs,  for  projects  beginning 
after  Jjly  1, 1995. 

11.  Date:  I  ebruary  10. 1995 
Time:  8  30  a.m.  to  5  p.m. 
Room:  415 

Prcjgranr ;  This  meeting  will  review 
applii  ations  for  Documentation  of 
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Humanities  Collections  Projects, 
submitted  to  the  Division  of  Preservation 
and  Access,  for  projects  beginning  after 
July  1, 1995. 

12.  Date:  February  10, 1995 
Time:  8:30  a.m.  to  5  p.m. 
Room:  315 

Program:  This  meeting  will  review 
applications  for  projects  in  Interpretive 
Research:  Collaborative  Projects — Arts, 
Literature  and  Music,  submitted  to  the 
Division  of  Research  Programs,  for 
projects  beginning  after  July  1, 1995. 

13.  Date:  February  13. 1995 
Time:  8:30  a.m.  to  5  p.m. 
Room:  415 

Program:  This  meeting  will  review 
applications  for  Library  and  Archival 
Preservation  and  Access,  submitted  to 
the  Division  of  Preservation  and  Access 
Projects,  for  projects  beginning  after  July 
1,  1995. 

14.  Date:  February  13-14. 1995 
Time:  8:30  a.m.  to  5  p.m. 
Room:  430 

ftogram:  This  meeting  will  review 
applications  submitted  to  the 
Humanities  Projects  in  Museums  and 
Historical  Organizations,  for  projects 
beginning  after  July  1, 1995. 

15.  Date:  February  24, 1995 
Time:  8:30  a.m.  to  5  p.m. 
Room:  415 

Program:  This  meeting  will  review 
applications  for  Library  and  Archival 
Preservation  and  Access  Projects, 
submitted  to  the  Division  of  Preservation 
and  Access  Projects,  for  projects 
beginning  after  July  1, 1995. 

16.  Date:  February  27, 1995 
Time:  8:30  a.m.  to  5  p.m. 
R(X)m:  415 

Program:  This  meeting  will  review 
applications  for  Library  and  Archival 
Preservation  and  Access  Projects, 
submitted  to  the  Division  of  Preservation 
and  Access,  for  projects  beginning  after 
July  1,  1995. 

David  C.  Fisher, 

Advisory  Committee  Management  Officer. 

[FR  Doc.  95-1183  Filed  1-18-95:  8:45  amj 
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Literary  Advisory  PaneJ  (Audience 
Development  Section);  Notice  of 
Meeting 

Pursuant  to  section  10(a)(2]  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92—463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Literature 
Advisory  Panel  (Audience  Development 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  February  14-16, 
1995.  The  panel  will  meet  from  9:00 
a.m.  to  6:00  p.m.  on  February  14;  from 
9:00  a.m.  to  6:30  p.m.  on  February  15; 
and  from  9:00  a.m.  to  5:00  p.m.  on 
February  16  in  room  730,  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue  N\V..  Washington,  DC  20506. 


A  portion  of  this  meeting  will  be  open 
to  the  public  from  3:00  p.m.  to  5:00  p.m. 
on  February  16  for  a  guideline  review 
and  policy  discussion. 

Remaining  portions  of  this  meetings 
from  9:00  a.m.  to  6:00  p.m.  on  February 
14;  from  9:00  a.m.  to  6:30  p.m  or. 
February  15;  and  from  9:00  a.m.  to  3:00 
p.m.  are  for  the  purpose  of  panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  en  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506.  202-682-5532,  TTY  202- 
682-5496,  at  least  seven  (7)  days  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506  or  call  202-682-5439. 

Dated;  January  11,  1995. 
Yvonne  M.  Sabine, 
Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts 
IFR  Doc.  95-1212  Filed  1-17-95;  8:45  am] 
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Media  Arts  Advisory  Panel  (Film/Video 
Production:  Narrative  Prescreening 
Section);  Notice  of  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Media  Arts 
Advisory  Panel  (Film/Video  Production: 
Narrative  Prescreening  Section)  to  the 
National  Council  on  the  Arts  will  meet 
on  February  8-9, 1995.  from  9:00  a.m. 
to  6:30  p.m.  on  February  8  and  from 
9:00  a.m.  to  5:30  p.m.  on  February  9. 
The  panel  will  meet  in  room  716,  at  the 


Naacy  Hanks  Center,  1 109  Pens^lvania 
Avenue,  NW.,  Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
application  evaluation,  under  the 
Natiooal  Foundation  on  ihia  Arts  and  the 
Humanities  Act  of  1965,  as  amsaded, 
including  discussion  of  informatioa 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman:  of 
FefaruHry  8;  1994,^  diese  sessions  will  be 
closed  to  the  pubhc  pursuant  to 
subsections  (c)  (4),  (6)  and  9(b)  of 
section  552b  o<  Title  5,  United  .States 
Code. 

Further  informatioa  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvoime  Sabine,  Advisory  Committee 
Management  Ofifice,  National 
Endowment  for  the  Arts,  Washington, 
DC  26506,  or  call  (202)  682-5439. 

Dated:  January  10, 1995. 

Yvonne  M.  Sabine, 

Director,  Council  &■  Panel  Operations, 
National  Endowment  for  the  Arts. 

IFR  Doc.  95-1213  Filed  1-17-95;  ac45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Wisconsin  Electric  Power  Gsropany; 
Point  Beach  Nuclear  Power  Plant,  Unit 
Nos.  t  and  2;  Denial  of  AmefKlment  to 
Facility  Oper^in^  License  and 
Opporttmily  for  Hearing 

[Docket  Nos.  50^2M  antt  50-3011 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has; 
denied  a  request  by  Wisconsin  Electric 
Power  Company,  the  licensee,  for  an 
amendment  to  Facility  Operating 
Licenses  DPR-24  and  DPR-27  issued  Ui 
the  licensee  for  operation  of  the  Paint 
Beach  Nuclear  Plant,  Units  1  and  2, 
respectively,  located  in  Two  Cneeka, 
Wisconsin.  Notice  of  Consideratio&  o£ 
Issuance  of  Amendment  ts  Facility 
Operating  Licensee  and  Opportiuiity  for 
a  Hearing  was  published  in  the  Federal' 
Register  on  September  16,  1994  (5dFR 
47656^. 

The  licensee  submiited  the 
amendment  lequest  to  nevise  Technical 
Specification  (TS)  Section  15.4.2,  'hi- 
Service  Inspection  of  Safety  Class 
Components,"  by  incorporating 
acceptance  criteria  to  allow  steant 
generator  sleeved  tubes  with  certaia 
upper  sleeve  parent  tube  indications  to 
remain  in  service  as  described  ia 
Westinghouse  Electric  Cocporatdon's 
report  WCAP-14157,  "Technical 
Evaluation  of  Hybrid  Expansion  Joint 
(HEJ)  Sleeved  Tubes  With  faidicaiioas 
Within  the  Upper  }«Hal  Zone." 


The  NRC  stsaA  has  coBcliided  tiia*  tile 
licensee's  request  cannot  be  granted 
because,  based  on  available  data. 
uncertcBnties  in:  the  potential  locations 
of  cracking;  crack  growth  rates; 
allowable  nraxiniuni  crack  siae; 
potential  leakage  rates;  and  the 
probability  of  detection  of  cracks  are  too 
great  to  demonstrate  that  licensing  basis 
criteria  would  be  satisfied  for  all  normal 
and  postulated  accident  conditions.  The 
licensee  was  notified  of  tiin 
Coramissian's  denial  of  the  pcoposed 
change  in  a  letter  of 

By  February  17, 1«95»  the  licensee 
may  demaod  a  hearing  with  nespect  to 
the  denial  described  above.  Any  person 
whose  interest  may  be  affected  by  Ais 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  ef  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Atteatioo: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Docimient  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Wasfaingtoa,  DC  by 
the  above  date. 

A  copy  of  any  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20556, 
and  to  Gerald  Chamoff,  Esq,,  Shaw, 
Pittman,  Potts,  and  Trowbridge,  2300  N 
Street,  NW..  Washington,  DC  2003^7, 
attorney  for  the  licensee. 

For  further  detailis  on  this  action,  see 
(l)>the  application  for  amendment  of 
August  26, 1994,  as  supplemented  by 
letters  of  September  2,  13,  22,  and  29, 
1994,  October  5,  and  October  2T,  1994, 
and  (2)  the  Coimnission's  letter  to  the 
licensee  of  January  11, 1995. 

These  documents  are  available  for 
public  inspection  at  the  Comnission's 
Public  Document  Reom^,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washisgton,  DC,  and  at  the  local  public 
document  room  located  at  the  Joseph  P. 
Mann  Lihrary  1516  Sijcteenth  Street, 
Two  Rivers,  Wisconsin  54241. 

Dated  at  Rockville,  Maryland,  tiiis  llth  day 
of  January  1995. 

For  the  Nuclear  Regulatory  CoounisMoa. 
LeifJ.  NarrkolM, 

Profgct  Direr  for.  PtiofifetDirectofatttIIt-3. 
Division  of  Reactor  Proiects—UUlV.  Offiieeof 
Ntielear  EBeactor  Regaiatioir. 
IFR  Doc.  9S-1173  PUeii  Y-t7-9S(  ft^Sanji 
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Biweekly  Motice;  AppHcattons  and 
Amendments  to  Facility  Operating 
Licenses  Involving  Ms  Significant 
Hazards  Consideratiorts 

I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Reguiatory  Cammiiisian 
(the  Commission  or  NRC  stalQ  is 
publishing  tins  oegular  biweekly  notice. 
Public  Law  37—415  revised  soctioa  189 
of  the  Atomic  Energy  Act  of  1964,  as 
amended  (the  Act),  to  require  the 
Commission  to  pmbliefa  a^ico  of  any 
amendments  issued,  or  proposed  to  he 
issued,  under  a  new  provision  of  section 
189  of  the  Act  This  provision  grants  tie 
Commission  the  authority  to  issue  utd 
make  immediately  efiiective  any 
amendment  to  an  operating  liceaso 
upon  a  determination  by  the 
Commission  that  such  amendraenl 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commissum  of  a 
request  for  a  hearing  from  any  pecson. 

'This  biweekly  notice  iiu:kides  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  December 
12, 1994,  through  January  5, 1995-  The 
last  biweekly  notice  was  published  on 
January  4, 1995  (60  FR  494). 

Notice  of  Considfration  of  lasaunce  mf 
Amendments  to  Facility  Operating 
Licenses,  Proposed  ao  Significant 
Hazards  Caasideration  Determination., 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideratioB. 
Under  the  Commission's  regntetions  in 
10  CFR  50.92,  this  means  t)Mt  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  net  (1 ) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previousiy  evaiusted;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previonsly  evaluated:  or  f3j 
involve  a  significant  reduction  in  a 
margin  of  safety-.  The  basis  for  this 
proposed  determination  for  eech 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  en  this  proposed 
determination.  Any  comments  reesrvsd 
within  30  days  after  the  date  of 
pubhcation  of  this  notice  wili  be 
considered  in  msking  any  fnal 
determination. 

Normally,  the  Commissicm  wkU  oat 
issae  the  amendn^ent  imtil  the 
expiration  of  the  3Q>day  notice  period. 
However,  should  cHCiunstsnces  chaa^t 
during  the  notice  period  such  that 
failure  to  act  in  a  timelv  wav  woutt 
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result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendmient  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  pubUc 
and  Stat*  comments  received  before 
action  isjtaken.  Should  the  Commission 
take  thisjaction.  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  pro\  ide  for  opportunity  for  a 
hearing  I  ifter  issuance.  The  Commission 
expects  I  hat  the  need  to  take  this  action 
will  occiu-  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  I  o  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Infoniation  and  Publications 
ServicesT  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  and  should  cite 
the  pubucation  date  and  page  number  of 
this  Federal  Register  notice.  Written 
commertts  may  also  be  delivered  to 
Room  6^22,  Two  White  Flint  North, 
11545  Rpckville  Pike,  Rockville, 
Marylanfi  from  7:30  a.m.  to  4:15  p.m. 
Federal  Workdays.  Copies  of  written 
commeiits  received  may  be  examined  at 
the  NRdPublic  Document  Room,  the 
Gehnan  Building,  2120  L  Street.  NW.. 
Washington.  DC.  The  filing  of  requests 
for  a  hej  ring  and  petitions  for  leave  to 
interven  s  is  discussed  below. 

By  February  17. 1995.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  I  o  issuance  of  the  amendment  to 
the  subj(  set  facihty  operating  license  and 
any  pen  on  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceed  ng  must  file  a  written  request 
for  a  hej  ring  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  iccordance  with  the 
Commi^ion's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Pai  2.  Interested  persons  should 
consult  B  current  copy  of  10  CFR  2.714 
which  ii  available  at  the  Commission's 
Public  pocument  Room,  the  Gelman 
Buildinft.  2120  L  Street,  NW.. 
Washin  ;ton.  DC  and  at  the  local  public 
docume  at  room  for  the  particular 
facility  nvolved.  If  a  request  for  a 
hearingjor  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  vrill  rule  on  the  request  and/or 
petition ;  and  the  Secretary  or  the 
designa  ed  Atomic  Safety  and  Licensing 
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Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 


limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
-Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-fr^e  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  (Project 
Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 


the  petiden  aod/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(L)-(v)  and  2.714Cd)* 

For  further  details  with  respect  tathis 
action,  see  the  applieatioa  foe 
amsndraeiU  which  is  available  for 
public  inspection  at  the  Commission  s 
Public  Docvunent  Room,  the  Gehnan 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  for  the  pailiculaF 
facility  involved. 

Boston  Edison  Company,  Docket  No. 
50-293,  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  amendment  request: 
November  22,  1994. 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  allowable  leak  rale  for  the  main 
steam  isolation  valves  (MSIVs)  from  the 
current  11.5  standard  cubic  feet  per 
hour  (sc&)  for  each  valve,  to  a 
maximum  combined  main  steam  line 
leak  rate  of  46  scfh. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.9-lfa)-  the 
licensee  has  provided  its  analysis  of  the 
issue  (d  no  significant  hazards 
consideration,  which  is  presented 
bekmrr 

1.  The  operation  of  Pilgrim  Station  in 
accordance  wirh  the  proposed  Amendment 
will  not  involve  a  significant  increase  iathe 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendraant  does  net  involve 
a  change  to  structures,  components,  or 
systems  which  would  affect  the  probability  of 
an  accident  previously  evaluated  in  the 
Pilgrim  Updated  Final  Safety  Analysis  Report 
(UFSAR).  The  proposed  amendment  resuits 
in  no  change  in  radiological  consequences  of 
the  design  basis  LOCA  [loss-of-coolant 
accident]  as  currently  analyzed  foe  Pil^im 
Station.  These  analyses  were  calculated  using 
the  combined  total  leakage  factor  of  46  ftcfh 
foe  determiiiing  acceptance  to  the  regulatory 
limits  for  the  offsite,  control  room,  and 
Technical  Support  Center  (TSC)  dosna  as 
containet)  in  lOCFRlOO  and  10CFR50, 
App)endix  A,  GOC  19.  The  pro p>os««l  change 
does  not  compromise  existing  radiological 
equipment  qualification,  since  th»  combined, 
total  leakage  rate  of  46  scfh  has  been  factored 
into  our  existing  equipment  qualification 
analyses  for  10  CFR  50.49. 

2:  The  operation  of  Pilgrim  Statioain 
accordance  vi/'ith  the  proposed  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Thsce  is-  no  modiCcation  to  the  MSIVs  or 
other  plant  system  or  structure  associated 
with  this  amendment  which  could  impact 
their  capability  to  perform  their  desiga 
function.  The  total  MSIV  leaka^  rate  of  48 
scQi  is  included  in  the  current  radiological 
analyses  for  the  assessment  of  dose  exposure 


following  an  accident.  This  proposal  changes 
the  allowable  leakage  rate  from  a  per  velve 
to  a  total  combined  line  leakage  a<'ceptaoce 
criteria  but  does  not  change  the  cumulative 
allowable  value.  Therefore,  t>he  proposed 
change  do«»  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  fVtsm  any 
accident  previously  analyzed-. 

3.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  profjosed  amendment 
will  not  involve  a  signiftcant  rediiction  in  a 
margin  of  safiety. 

The  allowable  leak  rate  limit  specified  for 
tfte  MSIVs  is  used  to  quantify  the  maximum 
amount  ofbypass  leakage  assumed  in  the 
LOCA  radiological  analysis.  Resu'ts  of  the 
analysis  are  evaluated  against  the  dose 
guidelines  contained  in  GDC  ICJeneral  Design 
Criteria)  19  and  lOCFRlOO.  The  margin  of 
safety  in  this  context  is  considered  to  be  the 
difference  between  the  calculated  dose 
exposures  and  the  guidelines  provided  t^  the 
GDC  19  and  lOCFRlOO.  Therefore,  since  the 
maximum  allowable  leakage  for  each  valve 
was  assumed  and  used  as  the  total  allowable 
leakage  for  the  purpose  of  calculating 
potential  dose,  the  margin  of  safety  is  not 
affected  because  the  dose  levels  remain  the 
same. 

The  NKC  stafi  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92<e)  are  satisfied! 
Therefore,  the  NRC  stafT  proposes  to 
determine  that  the  amendment  nequest 
involves  no  significant  hazards 
consideration. 

Local  PubUc  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street,  Plymouth.  Massachusetts 
02360. 

Attorney  for  licensee:  W.  S.  Stowe, 
Esquire.  Boston  Edison  Company,  800 
Boylston  Street.  36th  Floor,  Boston, 
Massachusetts  02199: 

NRC  Project  Director  Waiter  R. 
Butler. 

Boston  Edison  Company,  Docket  No. 
50-293,  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  amendment  request: 
November  22,  1994. 

Description  ofamfndment  request: 
The  proposed  amendment  would  revise 
the  mode  conditions  under  which  the 
Scram^  EKscharge  Icstniment  Velume- 
Scrara  Trip  Bypass  in  Table  3.2.C.1  is 
required  to  be  operable  and  changes  the 
associated  function^  test  frequency 
from  quarterly  to  once  per  operating 
cyde  in  Table  4.2.C. 

Basis  for  proposed  ao  significant 
hazards  consideration  detennination: 
As  required  by  10  CFR  50.91  |a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  h^cards. 
coneidieratian,  which  is  prescotcd 
below: 

1.  The  opjeration  of  Pifgrim  SBation  in 
accordance  with  the  proposed  amendment 


will  not  involve  a  significant  increase  in  ifie 
probability  or  consequences  of  an  m  cident 
previously  evaluated. 

The  proposed  change  to  Table  3.2.d.  and 
the  associated  change  to  Table  4.2.C.  nemovtts 
incorrect  reactor  modBs  listed  for  the  Seram 
Discharge  Instrument  Volume  (SDIV) — Scram 
Trip  Bypass  function.  The  Pilgrim  corUioL 
rod  block  logic  for  the  SDIV  Bypajw;  is  not 
operable  nor  is  it  required  by  design  when  in 
the  Run  and  Startup  modes.  The  cuntroi  logii 
and  the  FSAR  [Final  Safety  AnelysiH  ifeporti 
(section  7  2.3. 10)  sperifies  SDIV— Stram  Trip 
Bypass  operabiliry  only  in  the  Refuel  and 
Shutdown  modes. 

This  change  will  not  result  in  any  phyw^al 
modifu'-ation  or  operation  of  the  controt  nod 
block  system.  The  change  canfomis  the 
technical  specifications  to  the  acUml  design, 
of  the  SDIV  Scram  Tnp  Bypass  as  desoibed 
in  the  FSAR.  Changing  the  functional 
surveillance  frequency  from  quarterly  to  ante 
per  operating  cycle  also  conforms  the 
technical  specifications  to  the  appl'if;i!bte 
mode  fbr  the  function. 

The  change  is  classified  as  an 
administrative  change  because  it  cmrm'tti  an 
administrative  requirement  that  does  not 
reflect  the  logic  design.  It  improves  .sjicty  by 
removing  the  need  to  install  jumpers  during 
reactor  operations  t»  perform  umien-ssary 
and  potentially  risky  hinctional 
surveiHances. 

Thei«lbre.  because  this  is  an  adVninistrarive 
change,  opteration  of  Pilgrim  will  not  invoKe 
a  signifirjjnf  rncrease  in  the  protoability  or 
i:on8equences  of  an  accident  previousfy 
evaluated. 

2.  The  operation  of  Pilgrim  Stariou  in 
accordance  with  the  proposed  amendrcent 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  apy  arrident 
previously  evaluated. 

This  proposed  change  does  not  create  tke 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  it  is  administrative  and 
requires  no  physical  alteration  of  the  piAnt 
configuration,  changes  to  setpoixUs.  or 
operating  parameters. 

3.  The  operation  of  Pilgrim  in  accurduar.e 
with  the  proposed  amendment  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  change  serves  to  enhance  the 
margin  of  safety  by  eliminatiag  the  potential 
for  error  caused  by  in.stalling  jiunpcrs  to  the 
control  logic  during  reactor  operation. 
Changing  the  functional  surveillance 
frequency  from  quarterly  to  once  per 
operating  cycle  also  enhances  the  margin  of 
safety  by  allowing  test  perfomtance  oil-line, 
the  mode  for  which  the  SDIV  scram  trip 
bypass  coatroi  rod  blocks  are  designed  to  be 
operable. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  oif  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determiae  that  tbe  amendnrait  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Docament  Room 
lor ation:  Plymouth  PubHc  Library,  11 


3R72 


North  Stree  t,  Plymouth.  Massachusetts 
02360. 

Attorney)fo 
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Boylston 
Massachusetts  i 

NRC  Profpct . 
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new  or  different  kind  of  accident  from  any 
accident  previously  analyzed  because  the 
Suppression  Chamber  is  an  accident 
mitigating  device.  The  Suppression  Chamber 
ser\'es  as  the  heat  sink  for  any  postulated 
transient  or  accident  condition  when  the 
primary  heat  sink  (main  condenser)  is 
unavailable  and  as  a  source  of  water  for  the 
Core  Standby  Cooling  Systems.  The 
structural  affects  of  the  increase  in  water 
volume  have  been  analyzed  and  do  not 
significantly  effect  the  Mark  1  containment 
loads. 

Revising  the  water  level  recording  range  is 
more  conservative  than  that  previously  used 
and  does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident. 

3.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  reduction  in  the 
margin  of  safety. 

Operation  with  an  increased  Torus  water 
level  does  not  affect  the  structure  and 
attached  piping  of  the  Pilgrim  Suppression 
Chamber  and  does  not  significantly  affect  the 
calculated  stress  levels;  therefore,  there  is  no 
significant  reduction  in  the  margin  of  safety. 

The  change  in  the  water  level  recording 
range  is  due  to  replacing  the  transmitter  with 
a  smaller  span.  The  change  from  0  tq  32 
inches  to  -7  to  +7  inches  enhances  resolution 
and  accuracy  of  the  water  level  instrument 
loop. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street.  Plymouth,  Massachusetts 
02360. 

Attorney  for  licensee:  VV.  S.  Stovve. 
Esquire.  Boston  Edison  Company,  800 
Boylston  Street.  36th  Floor,  Boston, 
Massachusetts  02199. 

iVHC  Project  Director:  Walter  R. 
Butler. 

Entergy  Operations,  Inc.,  Docket  Nos. 
50-313,  Arkansas  Nuclear  One,  Unit 
No.  1,  Pope  County,  Arkansas 

Date  of  auitmdment  request:  August 
30. 1994. 

Description  of  amendment  request: 
The  proposed  amendment  relocates 
refueling  cycle  specific  parameters  from 
the  technical  specifications  to  the  Core 
Operating  Limits  Report  as  per 
recommendations  promulgated  by  NRC 
Generic  Letter  88-16.  Additionally,  the 
amendment  adds  a  24  hour  limit  on 
operations  when  only  one  reactor 
coolant  pump  is  operating  in  each  loop. 
Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 


consideration,  which  is  presented 
below:  ' 

Criterion  1 — Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated. 

The  relocation  of  cycle-specific  variables 
■  from  the  Technical  Specifications  to  the  Core 
Operating  Limits  Report  (COLR)  is 
considered  to  be  administrative  in  nature  and 
has  no  impact  on  plant  operation  or  safety. 
The  Technical  Specifications  will  continue  to 
require  operation  within  the  core  operational 
limits  for  each  cycle  reload  as  calculated  by 
the  NRC  approved  reload  methodologies.  The 
values  and  setpoints  placed  in  the  COLR  are 
addressed  in  the  reload  report  for  each 
particulai'  fuel  cycle.  The  reload  report 
presents  the  results  of  evaluations  of 
accidents  addressed  in  the  ANO-1  Safety 
Analysis  Report.  These  evaluations 
demonstrate  that  changes  in  the  fuel  cycle 
design  and  the  corresponding  COLR  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  revision  of  Specification  3. 1.1. la  and 
addition  of  the  footnote  to  Table  2.3-1  result 
in  additional  restrictions  on  operation  with 
one  reactor  coolant  pump  in  each  loop  with 
the  reactor  Critical.  This  more  restrictive 
sf)ecification  limits  operation  with  one 
reactor  coolant  pump  in  each  loop  to  a  24 
hour  period  when  the  reactor  is  critical.  This 
change  incorporates  a  more  restrictive 
control  and  does  not  affect  any  previously 
analyzed  event. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously. 

Criterion  2 — Does  Not  Create  the 
Possibility  of  a  New  or  Different  Kind  of 
Accident  from  any  Previously  Evaluated. 

This  relocation  of  cycle-specific  variables 
from  the  Technical  Specifications  to  the 
COLR  does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  analyzed.  The  cycle-specific 
variables  will  continue  to  be  calculated  using 
NRC  approved  methodologies.  Technical 
Specifications  will  continue  to  require 
operation  within  the  required  core  operating 
limits  and  appropriate  actions  will  be  taken 
if  the  limits  are  exceeded.  Because  plant 
operation  continues  to  be  limited  in 
accordance  with  the  values  of  cycle-specific 
parameter  limits  that  are  established  using 
NRC  approved  methodologies,  the 
relocations  included  in  this  submittal  are 
considered  to  be  administrative  in  nature  and 
have  no  impact  on  plant  safety  as  a 
consequence.  , 

The  revision  of  Specification  3. 1.1.1. a  and 
addition  of  the  footnote  to  Table  2.3-1  result 
in  additional  restrictions  on  operation  with 
one  reactor  coolant  pump  in  each  loop  with 
the  reactor  critical.  This  more  restrictive 
specification  limits  operation  with  one 
reactor  coolant  pump  in  each  loop  to  a  24 
hour  period  when  the  reactor  is  critical.  This 
proposed  change  introduces  no  new  mode  of 
plant  op>eration. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3 — Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 


The  proposed  relocations  are  considi?red  to 
be  administrative  in  nature  and  do  not 
involve  a  significant  reduction  in  the  margin 
of  safety  since  they  only  Involve  transf  srring 
limits  from  the  Technical  Specificatiors  to 
the  COLR.  The  values  and  setpoints  pliced 
in  the  COLR  are  addressed  in  the  reloal 
report  for  each  particular  fuel  cycle.  Tie 
development  of  limits  for  future  reloads  will 
continue  to  conform  to  methodologies 
described  in  NRC  approved  documentation. 
Each  future  reload  involves  a  10CFR50.59 
safety  review  to  assure  that  operation  of  the 
unit  within  the  cycle-specific  limits  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  revision  of  Specification  3.1.1.1  a  and 
addition  of  the  footnote  to  Table  2.3-1  result 
in  additional  restrictions  on  operation  with 
one  reactor  cooTant  pump  in  each  loop  with 
the  reactor  critical.  This  more  restrictive 
specification  limits  operation  with  one 
reactor  coolant  pump  in  each  loop  to  a  24 
hour  period  when  the  reactor  is  critical.  This 
change  does  not  involve  a  significant 
reduction  in  the  margin  of  safety,  rather,  it 
constitutes  an  additional  limitation  not 
previously  included  in  the  Technical 
Specifications. 

Therefore,  this  change  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
yocof/on.  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  N.W.,  Washington,  D.C. 
20005-3502. 

NRC  Project  Director:  William  D. 
Beckner. 

Entergy  Operations,  Inc.,  et  al..  Docket 
No.  50-416,  Grand  Gulf  Nuclear 
Station,  Unit  1,  Claiborne  County, 
Mississippi 

Date  of  amendment  request: 
November  9,  1994. 

Description  of  amendment  request: 
The  proposed  amendment  revises  those 
specifications  associated  with  various 
engineered  safety  feature  systems 
following  a  design  basis  fuel  handling 
accident.  The  proposed  changes  affect 
conditions  where  irradiated  fuel  is 
handled  in  the  primary  or  secondary 
containment  and  when  fuel  is  handled 
over  the  reactor  vessel  with  fuel  in  the 
vessel.  These  changes  are  based  on  a 
recent  re-analysis  of  the  fuel  handling 
accident  for  Grand  Gulf  Nuclear  Station 
(GGNS). 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91  (.i).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  definition  of  RECENTLY 
IRRADIATED  fuel  »s  used  to  establish 
operational  conditions  where  specific 
activities  represent  situations  where 
significant  radioactive  releases  can  be 
postulated.  These  operational  conditions  are 
consistent  with  the  design  basis  analysis. 
Because  the  equipment  affected  by  the 
revised  operational  conditions  is  not 
considered  an  initiator  to  any  previously 
analyzed  accident,  inoperability  of  the 
equipment  cannot  increase  the  probability  of 
any  previously  evaluated  accident.  The 
proposed  applicability  in  conjunction  with 
existing  administrative  controls  on  light 
loads,  bounds  the  conditions  of  the  current 
design  basis  fuel  handling  accident  analysis 
which  concludes  that  the  radiological 
consequences  are  within  ihe  acceptance 
criteria  of  NUREG  0800,  Section  15  7  4  and 
General  Design  Criteria  19.  Therefore,  the 
proftosed  changes  do  not  significantly 
increase  the  probability  or  consequences  of 
any  previously  evaluated  accident. 

Based  on  the  above,  the  propiosed  changes 
do  not  significantly  increase  the  probability 
or  consequences  of  any  accident  previously 
evaluated. 

2.  The  proposed  changes  would  not  create 
the  ptossibility  of  a  new  or  different  kind  of 
accident  fixjm  any  previous  analyzed. 

The  proposed  definition  is  used  to 
establish  operational  conditions  where 
specific  activities  represent  situations  where 
significant  radioactive  releases  can  be 
postulated.  These  operational  conditions  are 
consistent  with  the  design  basis  analysis.  The 
proposed  changes  do  not  introdu(  c  any  new 
modes  of  plant  of)eration  and  do  nut  involve 
physical  modifications  to  the  plant. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  OiffHrenl 
kind  of  accident  from  any  previous  analyzed. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  aic  ident 
previously  analyzed. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  revised  definition  is  used  to  establish 
operational  conditions  where  specific 
activities  represent  situations  where 
significant  radioactive  releases  can  bo 
postulated.  These  operational  conditions  are 
consistent  with  the  design  basis  analysis  and 
are  established  such  that  the  radiological 
consequences  are  at  or  below  the  current 
GGNS  licensing  limit.  Safety  margins  and 
analytical  conservatisms  have  been  evaluated 
and  are  well  understood.  Substantial  margins 
are  retained  to  ensure  that  the  analysis 
adequately  bounds  all  postulated  event 
scenarios.  The  proposed  change  only 
eliminates  the  excess  margin  from  the 


analysis.  Thi>  c-urrent  margin  of  safety  is 
retained. 

.Specifically,  the  margin  of  safety  for  the 
fuel  handling  accident  is  the  difference 
between  the  10  CFR  100  limits  and  the 
licensing  limit  defined  by  NUREG  0800. 
.Section  15.7.4.  With  respect  to  the  control 
room  personn;il  doses,  the  margin  of  safety  is 
the  difff:rence  between  the  10  CFR  100  limits 
and  the  licensing  limit  defined  by  10  CFR  50, 
Appendix  A.  Criterion  19  (GDC  19).  Ex«e«s 
margin  is  the  difference  between  the 
postulated  doses  and  the  corresponding 
licensing  limit. 

The  propf)sed  applicability  continues  to 
i-nsure  thai  tne  whole-body  and  thyToid 
doses  at  the  exclusion  area  and  low 
population  zone  boundaries  as  well  as 
control  room,  doses  are  at  or  below  the 
corresponding  licensing  limit.  The  margin  of 
safety  is  unchanged;  therefore,  the  proposj-d 
( hanges  do  r,ot  involve  a  significant 
reduction  in  a  margin  of  safety. 

Therefore,  the  proposed  changes  do  not 
result  in  a  significant  reduction  in  a  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Judge  George  W  Armstrong 
Librarv',  220  S.  Commerce  Street. 
Natchez.  Mississippi  39120. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esquire.  Winston  and  .Strawn. 
1400  L  Street,  NW.,  12th  Floor. 
Washington,  DC  20005-3502. 

\RC  Project  Director:  William  D 
Bockner. 

.Maine  Yankee  Atomic  Power  Company. 
Docket  No.  50-309,  Maine  Yankee 
.\lomic  Power  Station.  Lincoln  County. 
.Maine 

Date  of  amendment  request: 
December  6.  1994. 

Description  of  amendment  request: 
The  proposi^d  amendment  would  revise 
the*  Technical  Specifications  to  allow 
the  use  of  the  Combustion  Engineering 
sleeving  process  for  repairing  steam 
generator  tubes.  (The  current 
requirement  specifies  that  degraded 
steam  generator  tubes  be  repaired  by 
plugging.) 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  has  reviewed 
the  licensee's  analysis  against  the 
standard  of  10  CFR  59.92(c).  The  staffs 
review  is  presented  below; 

1.  The  proposed  amendment  would 
not  involve  a  significant  increase  in  the 
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prnbability  o  ■  consequences  of  an 
accident  pre\  iously  evaluated. 
With  the  s  seve  dimensions, 
materials,  an  1  connecting  joints 
designed  to  t  le  applicable  American 
Society  of  M(  chanical  Engineers  Boiler 
and  Pressure  Vessel  Code  {.ASME  Code), 
the  proposed  sleeving  repair  becomes  an 
in-kind  subsl  itutioii  for  the  steam 
generator  tul  b  being  repaired.  The 
design  criteri  a  for  the  sleeves  conform  to 
the  stress  lin  its  and  safety  margins  of 
Code  Section  III.  Safety  factors  of  3 
(normal  opei  »ion)  and  1.5  (accident 
conditions)  \  rere  applied  to  the  sleeve 
design.  Mech  anical  testing  using  Code 
stress  ailowa  )les  also  has  been 
performed  ic  support  of  the  sleeve 
design.  Basei  I  on  the  results  of  vendor 
test  and  anal  /sis  programs,  the  sleeves 
fulfill  their  i;  itend^d  function  as  leak 
tight  structuj  al  members  and  meet  or 
exceed  all  d<  sign  criteria. 

Evaluation  of  the  steam  generator 
tubes  and  pr  )posed  sleeves  indicates  no 
detrimental  i  iffects  on  the  sleeve  or 
slocve-tube  i  ssembly  from  reactor 
coolant  systt  m  flow,  reactor  or  steam 
generator  co^  )lant  chemistry,  or  thermal 
or  pressure  c  onditions  (including 
transients)  ll  at  may  be  experienced  by 
the  Maine  Yi  inkee  plant.  Corrosion 
testing  of  sle  ?ve-tube  assemblies 
indicates  no  evidence  of  sleeve  or  steam 
generator  tul  e  corrosion  considered 
detrimental  mder  anticipated  service 
conditions. 

Installatio  i  of  the  proposed  sleeves 
will  be  conU  oiled  via  Combustion 
Engineering  3  proprietary-  equipment 
and  process.  The  process  has  been  used 
24  separate  limes  since  1984  to  install 
approximatt  ly  4100  steam  generator 
sleeves  in  nucle.-.r  facilities  worldwide 
The  Mame  1  ankee  steam  generator 
design  has  h  3en  reviewed  and  found 
compatible  '  tith  the  sleeve  installation 
equipment  z  nd  process.  Installation  of 
the  proposal  sleeves  will  have  no 
significant  e  Tect  on  either  plant 
configuratio  i  or  operation. 

The  licen:  ee  therefore  concludes  that 
impleraenta  ion  of  the  proposed  change 
will  not  inv  ilve  a  significant  increase  in 
the  probabil  ry  or  consequences  of  an 
accident  prt  viously  evaluated. 

2.  The  pn  posed  amendment  woidd 
not  create  tl  e  possibility  of  a  new  or 
different  kix  d  of  accident  from  any 
accident  pn  viously  evaluated. 

As  discus  «d  above,  the  structural 
integrity,  th  ;nnal  characteristics,  and 
material  pn  perties  of  the  proposed 
sleeves  are  (  ompatible  with  Maine 
Yankee's  st(  am  generators.  Therefore. 
I  he  functior  s  of  the  steam  generators 
will  not  be  :  ignificantly  affected  by 
installation  of  the  proposed  sleeves,  hi 
.iddition,  th  j  proposed  sleeves  do  not 
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interact  with  any  other  plant  systems. 
Finally,  the  continued  integrity  of 
installed  sleeves  is  periodically  verified 
by  the  steam  generator  inspections 
required  by  plant  Technical 
Specifications. 

The  licensee  therefore  concludes  that 
implementation  of  the  proposed  change 
will  not  create  a  new  or  different  kind 
of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  would 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Repair  of  degraded  steam  generator 
tubes  via  the  use  of  the  proposed  sleeves 
has  been  confirmed  to  restore  the 
structural  integrity  of  faulted  tubes 
under  normal  operating  and  postulated 
accident  conditions.  The  design  safety 
factors  used  for  the  sleeves  are 
consistent  with  ASME  Code  safety 
factors  required  in  the  design  of  Maine 
Yankee's  steam  generators.  The  repair 
limit  for  the  proposed  sleeves  is 
consistent  with  that  established  for 
Maine  Yankee's  steam  generators.  The 
design  of  the  sleeve-to-tube  joint  has 
been  verified  by  testing  to  preclude 
significant  leakage  during  normal  and 
postulated  accident  conditions.  Use  of 
the  previously  identified  design  safety 
factors  design  verification  testing 
assures  that  margin  to  safety  w  ith 
respect  to  installation  of  the  proposed 
sleeves  is  not  significantly  different 
from  the  original  steam  generator  tubes. 

The  Ucensee  therefore  concludes  that 
implementation  of  the  proposed  change 
would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wiscasset  Pubhc  Library.  High 
Street,  P.O.  Box  367.  Wiscasset,  Maine 
04578. 

Attorney  for  licensee:  Wdry  Ann 
Lvnch.  Esquire,  Maine  Yankee  Atomic 
Power  Company,  329  Bath  Road, 
Brunswick,  Maine  04011. 

\HC  Project  Director  Walter  R. 
Butler. 

Niagara  Mohawk  Power  Corporation. 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station  Unit  No.  1.  Oswego 
County.  New  York 

Date  of  amendment  request: 
December  23. 1994. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specifications  (TSs)  2.1.2. 
•Fuel  Cladding  Uitegrity."  3.6.2/4.B.2. 
"Protective  lnstnm:ientation."  and 


associated  Bases  to  extend  the 
calibration  frequency  of  the  reactor 
recirculation  flow  transmitters  from 
once  per  quarter  to  once  per  operating 
cycle  and  for  the  square  rooters  and 
summers  from  once  per  quarter  to  onco 
per  year.  The  proposed  amendment 
would  revise  the  flow  biased  average 
power  range  monitor  (APRM)  scram  and 
rod  block,  recirculation  flow 
comparator,  and  flow  unit  upscale 
setpoints  and  the  associated  Bases  of 
TSs  2.1.2,  2.2.2.  and  3.6.2/4.6.2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  op«ration  of  Nine  Mile  Point  Unit  1. 
in  acrordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  proposed  changes  extend  the 
calibration  inter\al  for  the  recirculation  How 
square  rooters,  summers  and  transmitters  and 
revise  the  setprjiuts  for  the  recirculation  flow 
upscale  and  comparator  rod  block  trips.  The 
associated  analytical  limits  for  APRM  flow 
biased  scram  and  rod  block  increase  by  2% 
and  8%  respectively.  Setpoints  are  for  plant 
protective  hinctions  (i.e.,  scram  and  rod 
block)  which  respond  to  an  accident  or 
transient.  The  .scram  and  rod  block  function 
responds  to  mitigate  the  consequences  of  an 
accident  or  transient.  Therefore,  a  chani^e  to 
the  setpoints  cannot  increase  the  probability 
of  these  accidents  or  transients.  Likewise, 
changes  to  surveillance  intervals  for  the 
protective  functions  which  respwnd  to  an 
accident  or  transient  cannot  increase  the 
probability.  In  fact,  the  proposed  increase  in 
the  sur\'eillance  intervals  reduce  the 
probability  of  an  inadvertent  scram  by 
reducing  the  duration  that  the  plant  is  in  the 
one-halt  scram  condition. 

The  new  surveillance  intervals,  setpoints 
and  allowable  setpoint  deviations  are 
calculated  using  the  approved  GE  [General 
Electric  Companvl  setpoint  methodology 
documented  in  NEDC-31336.  The 
methodolog>-  in  NEDC-31336  provides 
assurance  that  safety  system  actuation  (i.e.. 
reactor  scram  or  control  rod  withdrawal 
block)  will  occur  prior  to  the  associated 
system  parameters  (neutron  flux  and 
recirculation  flow)  exceeding  their  analytical 
limits.  Based  upon  re-evaluation  of  NMPl 
(Nine  Mile  Point  Nuclear  Station  Unit  No.  1| 
accidents  and  transients,  it  has  been  shown 
that  the  fuel  thermal  limits  are  not 
significantly  impacted.  Therefore,  the 
consequences  of  an  accident  or  transient  has 
not  significantly  increased. 

Thus,  plant  response  to  previously 
analyzed  accidents  remains  within 
previously  determined  limits.  Therefor«,  the 
operation  of  Nine  Mile  Point  Unit  1.  in 
aixordance  with  the  prop)osed  amendment, 
will  not  involve  a  significant  increase  in  the 
probabilitv  or  consequences  of  an  accident 
previously  evaluated. 


The  operation  of  Nine  Mile  Point  Unit  1. 
in  accordance  with  the  proposed 
amendment,  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  to  extend  the 
calibration  frequency  do  not  represent  a 
physical  change  to  the  plant  as  described  in 
the  NMPl  Final  Safety  Analysis  Report 
(Updated).  However,  this  change  results  in 
increasing  the  analytical  limits  for  the  APR-M 
flow  based  scram  and  rod  block  by  2%  and 
8%  respectively.  The  proposed  changes  do 
not  alter  the  plant  configuration  and  the 
initial  conditions  used  for  the  design  basis 
accident  analysis  are  still  valid.  Thus,  no 
potential  initiating  events  are  created  which 
would  cause  any  new  or  different  kinds  of 
accidents.  As  such,  the  plant  initial 
conditions  utilized  for  the  design  basis 
accident  analysis  are  still  valid.  Therefore, 
operation  of  Nine  Mile  Point  L'nit  1  in 
accordance  with  the  proposed  change  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
assessed. 

The  operation  of  Nine  Mile  Point  Unit  1 , 
in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  analytical  limits  for  the  APRM  flow 
biased  scram  and  rod  block  increase  by  2% 
and  8%  respectively.  The  trip  units  in  the 
APRM  and  recirculation  flow 
instrumentation  systems  will  continue  to  be 
calibrated  every  three  months.  In  addition, 
the  entire  APRM  and  recirculation  flow 
instrumentation  systems  will  still  be  subject 
to  Instrument  Channel  Tests  every  three 
months.  These  tests,  together  with  the 
calibration  of  the  flow  square  rooters  and 
summers  once  per  year  and  the  flow 
transmitters  once  per  operating  cycle,  will 
assure  that  system  reliability  and  availability 
are  maintained  at  their  current  levels. 
Reanalysis  of  the  design  basis  transients  was 
performed  utilizing  these  new  values.  The 
results  showed  that  the  increase  had  an 
insignificant  effect  on  the  consequences  of 
these  events.  Therefore,  the  proposed 
amendment  will  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mark  ). 
Wetterhahn.  Esquire,  Winston  &  Strawn, 
1400  L  Street,  NW.,  Washington.  DC 
20005-3502. 

.V/?C  Project  Director:  Michael  J.  Case 


Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-^10,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego 
County,  New  York 

Date  of  amendment  request: 
December  13,  1994. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  Table  3.6.1.2-1, 
"Allowable  Leak  Rates  Through  Valves 
in  Potential  Bypass  Leakage  Paths,"  to 
increase  the  ma.ximum  allowable 
leakage  rate  of  each  of  the  eight  main 
steamline  isolation  valves  from  6.0  scfh 
to  24.0  sclh. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
Jicensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  operation  of  Nine  Mile  Point  Unit  2. 
in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  proposed  changes  to  Technic.il 
Specification  Table  3.6.1.2-1  would  allow  a 
maximum  leakage  of  24.0  scfh  for  each  of  the 
eight  MSlVs  Imain  steamline  isolation 
valves).  The  current  Technical  Specifications 
allow  a  maximum  leakage  for  an  MSIV  of  6.0 
scfh. 

Closure  of  one  or  more  of  the  MSIVs  al 
rated  power  is  a  pressure  transient  for  the 
reactor  coolant  pressure  boundary.  This 
pressure  transient  is  evaluated  in  Section 
15.2.4  of  the  USAR  (Updated  Safety  Analysis 
Report).  Closure  of  MSIV(s),  as  analyzed  in 
the  USAR,  could  occur  due  to  manual  or 
automatic  actions.  A  change  to  the  leakage 
limit  for  the  MSIVs  does  not  affect  either  the 
manual  or  automatic  actions  that  would  close 
the  MSIVs.  Therefore,  the  proposed  change  to 
the  table  cannot  affect  the  probability  of  the 
closure  of  one  or  more  MSIVs  at  rated  power. 

The  radiological  evaluation  of  the  DBA- 
LOCA  (Design  Basis  Accident — Loss-of- 
Coolant  .Accident)  incorporates  a  maxi.tium 
leakage  of  24.0  scfh  for  each  of  the  four  main 
steam  lines.  In  addition,  the  revised 
radiological  evaluation  includes  the  impact 
of  the  proposed  license  amendment  currently 
under  review  by  the  Staff  which  would 
•  increase  the  rated  operation  of  NMP2  from 
3323  to  3467  megawatts  themial  (see  N.MPC 
letter  dated  July  22,  1993  to  the  NRC).  The 
revised  radiological  evaluation  also  includes 
the  impact  of  License  Amendment  No.  56 
(see  NMPC  letter  dated  July  1.  1994  to  the 
NRC  and  License  Amendment  No.  56.  dated 
August  30. 1994). 

The  new  doses  from  the  revised 
radiological  analysis  for  a  DBA-LOC,A.  as 
shown  in  Table  1  (of  December  13. 1994. 
amendment  request),  continue  to  remain 
below  10  CFR  (Part)  100  guideline  values  and 
GDC  (General  Design  Criterion)  19  limits. 
The  impact  of  the  increased  MSIV  leakage  on 
vital  area  access  and  equipment  qualification 
is  minimal  and  acceptable.  Therefore, 
operation  with  the  proposed  change  to  the 


Technical  Specifications  will  not 
significantly  increase  the  consequences  of  an 
accident  previously  evaluated. 

The  operation  of  Nine  Mile  Point  Unit  2. 
in  accordance  with  the  proposed 
amendment,  will  not  create  the  piossibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  safety  function  of  the  MSIVs  is  to 
isolate  the  main  steam  lines  in  a  timely 
manner  to  preclude  the  uncontrolled  leakage 
of  radioactive  steam.  This  is  accomplished  bv 
providing  the  MSIVs  with  the  capability  of 
rapidly  closing  automatically  in  response  to 
various  plant  conditions.  The  increase  in  the 
leakage  limit  for  the  MSIVs  from  6  0  sf  fii  to 
24.0  scfh  will  not  inhibit  the  MSIVs'  isolation 
function.  Therefore,  operation  with  the 
propwsed  increase  in  the  MSIV  leakage  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  operation  of  .Nine  Mile  Point  Unit  2. 
in  accordance  with  the  proposed 
amendment,  will  not  involve  a  signifir  ant 
reduction  in  a  margin  of  safety. 

The  revised  radiological  analysis  follows 
the  very  conservative  fuel  failure  and 
instantaneous  release  assumptions  of  RG 
jRegulatory  Guide)  1.3.  with  the  exception  of 
regulatory  position  C.l  f  as  permitted  bv  SRP 
[Standard  Review  Plan)  Section  6.5.5. 
"Pressure  Suppression  Pool  as  a  Fission 
Product  Cleanup."  The  Staff  approved  the 
use  of  SRP  Section  6.5.5.  as  part  of  the 
licensing  basis  of  NMPi?  in  License 
Amendment  No.  56. 

The  revised  radiological  analysis 
incorporates  the  maximum  aI!owabi»-  leak.'ige 
limit  of  24.0  scfh  for  each  of  the  four  main 
steam  lines.  The  revised  radiological  analysis 
also  includes  the  impacts  of  the  proposed 
power  uprate  of  NMP2  and  License 
Amendment  No.  56.  The  new  doses  from  the 
revised  radiological  analysis  remain  below 
the  Staff  acceptance  criteria  of  lOCl'R  jPartl 
100  guideline  values  and  GDC  19  (see  T.nble 
1  [of  Deremt)er  13.  1994.  amendment 
request)).  Therefore,  operation  with  the 
proposed  changes  to  the  Technical 
Sf)ecifications  will  not  significantly  n-ilui  e  a 
margin  of  safety. 

Accordingly,  as  determined  by  the  analysis 
above,  this  profxjsed  amendment  involves  no 
significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensees  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  roqupst 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Librar\',  State 
University  of  New  ^'ork.  Oswego.  New 
York  13126. 

Attorney  for  licensee:  Mark  ). 
Wetterhahn,  Esquire.  Winston  &  .s:rawn. 
1400  L  Street,  NW..  Washington.  DC 
20005-3502. 

.\RC  Project  Direttor:  Michael  I  Civ, 
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Philadelphia  1  llectric  Company,  Public 
Service  Electric  and  Gas  Company, 
Delmarva  PoWer  and  Light  Company, 
and  Atlantic  Gity  Electric  Company, 
Dockets  Nos.  I  0-277  and  50-278,  Peach 
Bottom  Atomi :  Power  Station,  L'nits 
Nos.  2  and  3,  fork  County. 
Pennsylvania 

Date  ofapp  ication  for  aniendinents: 

Augusta,  199  L 

Description  of  amendment  request: 
The  proposed  changes  would  delete  a 
footnote  in  th<  <  Technical  Specifications 
(TS)  regarding  snubber  hmctional 
testing  frequei  icy  and  make  permanent 
the  current  one-time  snubber  fimctional 
test  frequency  of  24  months. 

Basis  for  ph  iposed  no  significant 
hazards  consideration  determination: 
As  required  b  r  IQ  CFR  50.91(a),  the 
licensee  has  p  rovided  its  analysis  of  the 
issue  of  no  sij  nificant  hazards 
consideration  which  is  presented 
below: 

(1)  The  propc  sed  change  does  not  involve 
a  significant  in<  rease  in  the  probability  or 
consequences  aFan  accident  previously 
evaluated,  beca  jse  the  probability  of  a 
seismic  or  othei  dynamic  event  is 
independent  of  the  surveillance  period  for 
snubber  tests.  1  he  change  does  not  introduc  c 
any  failure  mec  nanisms  to  the  previously 
considered  eve  its.  The  consequences  of  an 
accident  previc  asly  evaluated  in  the  SAR 
(Safety  Analysi  i  Report)  is  not  increased  by 
the  proposed  re  vision  to  [tjhe  snubtjer  TS.  No 
physical  changi  ts  are  being  made  to  the  plant. 
The  snubbers"  i  ole  in  mitigating  the 
consequences  c  f  an  accident  is  to  provide 
restraint  durinj  seismic  or  other  dynamic 
events  while  p«  rmitting  the  slow  movement 
of  piping  and  c  jmponents  during  heatup  and 
cooldown.  The  proposed  TS  change  will  not 
affect  the  snubl  ers  ability  to  continue  to 
perform  this  ro  e  for  the  following  reasons; 
(1)  Changing  tti  e  inspection  cycle  to  24 
months  will  nc  t  reduce  the  ability  of  the 
functional  testi  ng  to  confirm  the  operabllity 
of  the  snubber  jopulation.  The  original 
interval  of  18  r  lonths  was  selected  lo 
accommodate  i  tie  need  to  test  snubtif  rs  that 
were  inaccessi  ile  during  normal  operation. 
Since  snubbers  do  not  require  preventative 
maintenance  d  iring  the  operating  cycle,  the 
additional  tim<  added  by  a  24  month 
operating  cycU  has  minimal  impact,  if  any. 
on  snubber  op«  rability.  (2)  The  retiuiremenl 
lo  monitor  ser^  ice  life  remains  part  of  TS. 
The  review  of!  nubber  service  life  ret:ords  is 
u  documentati<  n  review  of  the  snubbers 
service  life.  If  s  snubbers  service  life  would 
expire  prior  to  the  next  scheduled  o^view 
then  the  snubb  ;t  is  reconditioned,  replaced 
or  reevaluated  :o  extend  its  service  life.  (3) 
Snubber  functi  inal  testing  has  shown  no 
failure  mechan  ism  which  would  be 
aggravated  by  i  n  extension  of  the  test  interval 
to  24  months. .  i  historical  search  of 
( ompleted  snu  jber  functional  STs  was 
completed.  Th  (  historical  search  indicated 
thai  even  thou  ;h  the  snubbers  did  not  always 
I'leet  the  initia  screening  functional  test 
♦criteria  of  the  i  T,  the  piping  system  was 
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operable  based  on  an  engineering  evaluation 
and  there  was  no  evidence  of  a  time 
dependent  failure  mechanism.  To  ensure  the 
snubbt^r  remains  operational  during  the  next 
operating  cycle,  snubbers  not  meeting  the 
screening  ST  acceptance  criteria  are  either 
replat:ed  or  reconditioned. 

(2)  The  proposed  change  docs  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated 
t)ecause  the  proposed  change  does  not 
involve  operational  procedure  or  physical 
changes  to  the  plant.  Since  snubbers  will 
continue  to  meet  their  design  basis  of 
protecting  the  piping  and  equipment  during 
dynamic  events,  the  possibility  of  a  different 
type  of  accident  will  not  be  created. 

(3)  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety- 
There  may  be  a  slight  increase,  if  any.  in  the 
possibility  of  undetected  snubt)er  failures 
because  of  the  increase  in  the  interval  of 
functional  testing  for  snubbers;  however,  the 
historical  data  of  previous  snubber  functional 
surveillance  testing  and  the  supporting 
engineering  evaluations  indicate  that  on 
those  occasions  where  snubbers  did  not  meet 
initial  surveillance  testing  requirements,  the 
piping  systems  were  all  operable.  Therefore, 
the  probability  of  occurrence  of  a 
malfunction  of  equipment  is  minimal  and 
equipment  important  to  safety  (ITS)  that  use 
snubbers  will  continue  to  meet  design 
requirements  and  the  margin  of  safety  will  bt.- 
unaffected. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

l^ocal  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library-  of  Pennsvlvania. 
(REGIONAL  CCPOSITORY)  Education 
Building.  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg.  Pennsylvania  17105, 

Attorney  for  Licensee:  J.  W.  Durham, 
Sr..  Esquire.  Sr.  V.P.  and  General 
Counsel.  Philadelphia  Electric 
Company.  2301  Market  Street. 
Philadelphia,  Pennsylvania  19101. 

S'liC  Project  Director:  John  F.  Stolz. 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354.  Hope  Creek 
Generating  Station,  Salem  Cx>unty,  New 
Jersey 

Pate  of  amendment  request: 
September  29,  1994. 

Description  of  amendment  request: 
This  amendment  requests  revision  of 
Table  4.3.6-1  "Control  Rod  Block 
Instrumentation  Surveillance 
Requirements."  The  channel  calibration 
frequencies  for  the  Source  Range 
Monitor  (SRM)  and  the  Intermediate 
Range  Monitor  (IRM)  would  be  changed 
as  follows:  the  up-scale  and  the  down- 


scale  trip  fimctions  on  each  instrument 
would  be  changed  from  Note  "SA", 
once-per-184  days  to  note  "R".  once- 
per-refuel  interval. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  changes  involve  no 
hardware  changes,  no  changes  to  the 
operation  of  any  systems  or  components,  and 
no  changes  to  existing  structures.  The 
revision  of  channel  calibration  frequencies 
for  the  SRM  and  IRM  trip  function  portion 
of  the  control  rod  block  instrumentation 
represent  changes  that  do  not  affect  plant 
safety  and  do  not  alter  existing  accident 
analyses. 

2.  Will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  firom  any 
previously  evaluated. 

The  proposed  changes  are  procedural  in 
nature  concerning  the  calibration  frequency 
of  instrumentation  that  have  historically 
shown  little  set  point  drift.  The  channel 
calibration  methodology  for  the  SRM  and 
IRM  control  rod  block  trip  functions  remain 
unchanged.  The  proposed  changes  while 
slightly  increasing  the  possibility  of  an 
undetected  inslniment  error  will  not  create  a 
new  or  unevaluated  accident  or  operating 
condition. 

3.  Will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  proposed  changes  are  in  accordance 
with  recommendations  provided  by  the  NRC 
regarding  the  improvement  of  Technical 
Specifications.  These  changes  will  result  in 
the  perpetuation  of  current  safety  margins 
while  reducing  regulatory  burden  and 
decreasing  equipment  degradation. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideratiim. 

Local  Public  Document  Room 
location:  Peimsville  Public  Library,  190 
S.  Broadway,  Pennsville,  New  Jersey 
08070. 

Attorney  for  licensee:  M.  J. 
Wetterhahn,  Esquire,  Winston  and 
Strawn,  1400  L  Street,  NW., 
Washington,  DC  20005-3502. 

NRC  Project  Director:  John  F.  Stolz. 

VVisf:onsin  Public  Service  Corporation. 
Docket  No,  50-305,  Kewaunee  Nuclear 
Power  Plant.  Kewaunee  County, 
Wisconsin 

Date  of  amendment  request: 
r)(H:(?mber  16.  1994. 


Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Kewaunee  Nuclear  Power  Plant  (KNFP) 
Technical  Specification  (TS)  3.4  by 
n^moving  the  Limiting  Conditions  for 
Operation  (LCOs)  for  the  Turbine 
Overspeed  Protection  System  (TOPS). 
Tables  TS  4.1-1  and  TS  4.1-3  would 
also  be  revised  to  remove  the 
surveillance  requirements  for  the  TOPS 
instrumentation  and  turbine  valves.  The 
TOPS  and  related  requirements  would 
he  relocated  to  the  Updated  Safety 
Analysis  Report  (USAR). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

Significant  Hazards  Determination  for 
Pioposed  Changes  to  TS  3.4.r  and  Table  TS 
4.1-1  and  Associated  Bases  Changes 

In  accordance  with  10  CFR  Part  50.  Section 
50.91  and  using  the  standards  provided  in 
Section  50.92.  the  proposed  change  has  been 
reviewed  to  determine  that  no  significant 
hazards  exist  as  a  result  of  this  chaiige.  The 
analysis  showed: 

(1)  The  proposed  amen,imetit  will  not 
involve  a  significant  incrre.ise  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

The  purpose  of  the  Turbine  Overspeed 
Protection  System  (TOPS)  is  to  prevent  an 
overspeed  event,  whic±  is  a  precursor  to  a 
potential  turbine-generated  missile.  Neither 
Transient  Analyses  nor  De.sign  Basis 
Accidents  (DBAs)  evaluated  in  the  accident 
analyses  contained  in  Chapter  14  of  the 
Kewaunee  Nuclear  Power  Plant  (KNPP) 
Updated  Safety  Analysis  Report  (USAR) 
assume  operation  of  the  TOPS.  The 
calculations  and  probabilities  asscx;iated  with 
USAR  section  14.2.7,  "Turbine  Missile 
Damage  to  the  Spent  Fuel  Pool,"  are  not 
affected  by  this  amendment.  This 
amendment  does  not  implement  physical 
changes  to  the  plant  and  does  not  change  the 
KNPP's  existing  requirements.  As  a  result, 
this  change  will  not  increase  the  probability 
of  a  previously  evaluated  accident. 

The  purpose  of  the  TOPS  is  preventative 
and  it  serves  no  function  to  mitigate  th? 
consequences  of  any  accident  previously 
evaluated.  Therefore,  removing  the 
requirements  asscxiated  with  the  TOPS  from 
the  TSs  will  not  affect  the  consequen<  es  of 
an  accident  previously  evaluated. 

(2)  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

This  amendment  does  not  involve  any 
changes  in  the  operational  characteristics  of 
the  surveillance  tests  and  will  impose  no 
new  requirements.  This  change  will  simply 
relocate  the  same  testing  requirements  firom 
the  KNPP  Technical  Specifications  to  the 
KNPP  USAR.  Since  this  change  is 
administrative  in  nature,  it  will  not  create  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 


(3)  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safetv. 

KNPPs  USAR  section  14.2.7,  'Turbine 
.Missile. Damage  to  the  Spent  Fuel  Pool,"  will 
not  be  affecrted  by  this  amendment. 
Relocating  the  TOPS  and  related 
requirements  is  a  change  that  is 
administrative  in  nature  and  does  not  alter 
the  intent  of  any  requirements.  Therefore  it 
can  be  concluded  that  this  change  will  riot 
involve  a  significant  reduriion  in  the  margin 
of  safety. 

Significant  Hazards  Determination  for 
Proposed  Change  to  Table  TS  4.1-3  and 
associated  Basis  Change 

In  accordance  with  10  CFR  Part  50,  Section 
.50.91  and  using  the  standards  provided  in 
Section  50.92.  the  proposed  change  has  been 
reviewed  to  determine  that  no  significant 
hazards  exist  as  a  result  of  this  change.  The 
analysis  showed: 

(1 )  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequenc-,e  of  an  accident 
previously  evaluated. 

This  amendment  dcms  not  involve  any 
changes  in  the  operation  or  frequency  of  the 
turbine  valve  tests.  This  amendment  will 
simply  relocate  the  turbine  valve  testing 
requirements  from  the  Kewaunee  Nuclear 
Power  Plant's  (KNPPs)  Technical 
Specifications  (TSs)  to  the  Updated  Safety 
Analysis  Report  (USAR).  This  rJiani^  is 
administrative  in  nature  and  therefore  will 
not  involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

(2)  The  proposed  amendment  will  i^ril 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

This  amendment  is  administrative  in 
nature  and  will  not  change  any  requirements. 
This  change  will  simply  relocate  the 
requirements  from  the  KNPP  TSs  to  the 
US.\R.  The  purpose  of  the  turbine  slop  and 
governor  valves  is  to  control  steam  flow  lo 
the  turbine.  This  amendment  will  not 
adversely  affect  the  steam  flow  control 
capability  of  the  turbine  valves.  Therefore, 
this  change  will  not  create  the  possibility  of 
a  new  or  different  type  of  acxideni  from  any 
ac  cident  previously  evaluated. 

(3)  The  proposed  amendment  will  not 
involve  a  signilicant  reduc.tion  in  the  margin 
of  safety. 

This  amendment  will  simply  relcx^fe  the 
existing  turbine  valve  testing  requirements 
and  will  not  result  in  any  changes  to  the 
requirements.  The  KNTP  will  continue  to 
follow  the  recommendations  of  WCAP  1 1 525 
"Probabilistic  Evaluation  of  Reduction  in 
Turbine  Valve  Test  FTiequew:y."  As  a  result, 
KNPP  will  continue  to  maintain  acceptably 
low  probabilities  of  turbine  valv«  failure. 
Since  the  same  requirements  still  exist  and 
turbine  valve  testing  will  continue  lo  be 
consistent  with  the  recommendations  of 
WCAP  11525.  this  amendment  will  not 
involve  a  significant  decrease  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
liccMisees  analysis  and,  based  on  this 
review,  it  appc^ars  that  the  three 


standards  of  10  CFR  50  92(c)  are 
satisfied.  Therefore,  the  NRC  st^ff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center,  2420  Nicolet 
Drive,  Green  Bay,  Wisconsin  54301. 

Attorney  for  licensee:  Bradley  D. 
Jackson.  Esq..  Foley  and  Lardner.  P.  O 
Box  1497,  Madison.  Wisconsin  53701- 
1497. 

MRC  Project  Director:  Leif  J. 
Norrholm. 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482.  Wolf 
Creek  (^Derating  Station.  CoSiey 
County,  Kansas 

Date  of  amendment  request: 
December  12, 1994. 

Description  nf  amendment  request: 
This  amendment  request  proposes 
revising  Technical  Specifications 
4.7.1  2.1.b.l  and  4.7.1.2.1.b.2  to  clarify 
the  surveillance  requirements  for 
verifying  the  correct  required  position 
for  the  valves  in  the  auxilian,'  feedwater 
system 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(d),  the 
lic^ensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  invoKf  n 
significant  increase  in  the  probability  or 
consequences  of  an  .icr.ident  pr«\-iously 
evaluated. 

The  proposed  changes  dc  not  affect  the 
ability  of  the  auxiliary  feedwater  system  lo 
pierfomi  its  intended  safety  funcljor.  The 
c  hanges  are  administrative  in  nature  since 
they  merely  c  larif\'  the  demonstration  of 
operabllity  required  in  the  surveilknce 
requirements. 

2.  The  proposed  changes  do  not  create  tlie 
possibility  of  a  new  or  diffierent  kind  of 

a(  ( idem  from  any  previously  evaluated. 

There  are  no  new  failure  modes  or 
mechanisms  associated  with  the  propcTSt^d 
changes.  The  changes  are  administrative 
changes  to  remove  confusion  when 
performing  surveillance  recfuitemenl.s  to 
demonstrate  operabllity. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  th«  margin  of  saiety. 

These  proposed  changes  do  not  effect  [sic  | 
any  tec;hnical  specification  maiT^in  of  safety. 
The  changes  only  provide  clarificarion  fur 
performance  of  surveillance  requirements. 

The  NRC  staff  has  reviewred  the 
licensee's  analysis  and.  based  on  this 
re\iew.  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  .staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  cnnsideratioM. 
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'jc  Document  Room 
mporia  State  University. 

len  White  Library.  1200 
1  Street,  Emporia.  Kansas 

Washburn  University  School 
.  Topeka,  Kansas  66621. 

for  licensee:  Jay  Silberg,  Esq., 
Pittinan,  Potts  and  Trowbridge, 
Stitet,  N.W.,  Washington,  D.C. 


Attorne}\fc 
Shaw, 
2300  N 
20037. 

NRC  Pn^ect  Director  Theodore  R. 
Quay 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendm^its  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  donsideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  Bs  separate  individual 
notices.  Tl  le  notice  content  was  the 
same  as  at  ove.  They  were  published  as 
individua  notices  either  because  time 
did  not  albw  the  Commission  to  wait 
for  this  bii  ^reekly  notice  or  because  the 
action  inv  )lved  exigent  circumstances. 
They  are  r  >peated  here  because  the 
biweekly  iiotice  lists  all  amendments 
issued  or  j  iroposed  to  be  issued 
involving  lo  significant  hazards 
consideration. 


For  det 
in  the 
page  cited 
the  notice 


ails. 


see  the  individual  notice 

Federal  Register  on  the  day  and 

This  notice  does  not  extend 

period  of  the  original  notice. 


GPU  Nucl  ;ar  Corporation,  et  al., 
Docket  Nt .  50-219,  Oyster  Creek 
Nuclear  Generating  Station,  Ocean 
County,  Npw  Jersey 


Date  o 
Novembei 


i/  imendment  request: 
25. 1994. 


ei 
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The  propc  sed 
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2645  fuel 
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believed 


Date  Oj 
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1994  (59 

Expirat 
January 

Local 
location: 
Reference 
Street. 
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pool. 


ion  of  amendment  request: 
amendment  would  revise 
^ecification  5.3.1.E  to  allow 
issemblies  to  he  stored  in  the 
This  is  an  increase  of  45  fuel 
from  the  current  limit  of 
45  additional  storage 
:urrently  exist  in  the  racks  in 

.  They  were  included  in  the 
project  allowed  by  License 

No.  76  but  were  not 
ed  in  the  Technical 
icat  ions  since,  at  the  time,  it  was 
t  ley  would  not  be  needed. 

>/  Dublication  of  indiiidual 
ederal  Register:  December  20. 

65542). 
on  date  of  individual  notice: 
1995. 


1  ) 

P  iblic  Document  Room 
I  )cean  County  Library'. 
Department,  101  Washington 
Totns  River,  NJ  08753. 


Nebraska  Public  Power  District,  Docket 
No.  50-298,  Coopec  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request: 
December  22. 1994. 

Description  of  amendment  request: 
The  proposed  amendment  is  a  Line  Item 
Technical  Specifications  Improvement 
and  would  revise  the  Cooper  Nuclear 
Station  Technical  Specifications, 
definition  I.O.J,  concerning  entering  an 
operational  condition  consistent  with 
the  wording  proposed  in  NRC  Generic 
Letter  87-09.  "Sections  3.0  and  4.0  of 
the  Standard  Technical  Specifications 
on  the  Applicability  of  Limiting 
Conditions  for  Operation  and 
Surveillance  Requirements,"  dated  June 
4, 1987. 

Date  of  individual  notice  in  the 
Federal  Register:  January  3.  1995  (60  FR 
153). 

Expiration  date  of  individual  notice: 
February  2, 1995. 

Local  Public  Document  Room 
location:  Auburn  Public  Library,  118 
15th  Street.  Auburn.  Nebraska  68305. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  envirormiental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 


amendment.  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW..  Washington.  DC.  and  at  the 
local  public  document  rooms  for  the 
particular  facilities  involved. 

Carolina  Power  &  Light  Company. 
Docket  No.  50-261,  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2. 
Darlington  County,  South  Carolina 

Date  of  application  for  amendment: 
August  11,  1994. 

Brief  description  of  amendment:  The 
amendment  deletes  the  requirement  to 
perform  a  5-year  inter\'al  hydrostatic 
test  on  the  auxiliary  coolant  system 
critical  headers  from  TS  Section  4.1.3, 
Table  4.1-3,  Item  11. 

Date  of  issuance:  December  28,  1994. 

Effective  date:  December  28,  1994. 

Amendment  No.:  155. 

Facility  Operating  License  No.  DPR- 
23.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  23, 1994  (59  FR 
60379). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  28. 
1994.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library. 
147  West  College.  Hartsville,  South 
Carolina  29550 

Carolina  Power  &  Light  Company, 
Docket  No.  50-261,  H.B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2, 
Darlington  County,  South  Carolina 

Date  of  application  for  amendment: 
July  28,  1994. 

Brief  description  of  amendment:  The 
amendment  allows  an  increased  limit 
for  fuel  enrichment.  The  changes  allow 
for  the  storage  of  fuel  with  an 
enrichment  not  to  exceed  4.95  +  0.05  w/ 
o  U-235  in  the  new  and  spent  fuel 
storage  racks. 

Date  of  issuance:  January-  5. 1993. 

Effective  date:  January'  5, 1995. 

Amendment  No.  156. 

Facility  Operating  License  No.  DPR- 
23.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  31. 1994  (59  FR 
45018). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  5. 1995. 

No  significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
location:  Hartsville  Memorial  Libr.iry, 
147  West  College,  Hartsville,  .South 
Carolina  29550. 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
October  4. 1994. 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
•Specification  to  eliminate  a  compliance 
confiict  when  swapping  the  Centrifugal 
Changing  (NV)  pumps  in  Modes  4,  5, 
and  6.  In  eliminating  the  conflict,  this 
amendment  permits  flexibility  in  the 
operation  of  the  NV  pumps  during  unit 
startup  without  a  safety  cnncom. 

Date  of  issuance:  November  17,  TJ94. 

Effective  date:  To  be  implemnnti'd 
within  30  days  from  the  date  of 
i.ssuance. 

Amendment  Nos.:  152  and  1.34 

Facility  Operating  License  Nos.  NPF- 
.•?  and  NPF-17:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  13.  1994  (59  FR 
52003). 

The  Commission's  related  evaluation 
ol  the  amendments  is  contained  in  a 
.Safety  Evaluation  dated  November  17. 
1994! 

No  significant  hazards  consideration 
<:omnients  received:  No. 

Local  Public  Document  Room 
location:  Atkins  Library.  University  of 
North  Carolina.  Charlotte  (UNCC 
Station),  North  Carolina  28223 

Duke  Power  Company,  Docket  Nos.  50- 
269,  50-270,  and  50-287.  Oconee 
Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  application  of  amendments: 
November  11,  1993.  as  supplemented 
February  23,  April  12.  and  July  29, 
1994. 

Brief  description  of  amendments:  The 
amendments  refiect  the  consolidation  of 
the  Quality  Verification  Department 
with  the  Nuclear  Generation 
Department  that  realigned  the  Nuclear 
Safety  Review  Board  to  report  to  the 
.Senior  Nuclear  Officer,  change  an 
( organizational  unit  term  from  "group" 
to  "division."  modify  titles  of  positions 
designated  ti)  approve  modifications, 
clarify  the  responsibilities  of  the  Safety 
Assurance  Manager,  and  delete  the 
requirement  to  perform  an  annual  fire 
protection  audit. 

Dote  of  Issuance:  January  4.  1*)95. 

Effective  date:  To  be  implemetiteil 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  208,  208,  and  205. 


Facility  Operating  License  Nos.  DPR- 
38.  DPR^7.  and  DPR-55:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  5,  1994  (59  FR  619). 
The  February  23.  April  12  and  July  29, 
1994,  letters  provided  clarifying 
information  that  did  not  change  the 
scope  of  the  November  11, 1993. 
application  or  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  4.  1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Oconee  Coimty  Library,  501 
West  South  Broad  Street,  Walhalla, 
South  Carolina  29691. 

Duquesne  Light  Company,  et  al..  Dorket 
No.  50--412.  Beaver  Valley  Power 
Station,  Unit  2,  Shippingport, 
Pennsylvania 

Date  of  application  for  amendment: 
February  16. 1994. 

Brief  description  of  amendment:  This 
amendment  deletes  the  Appendix  B 
Section  4  2.2  requirement  to  perform 
infrared  aerial  photography  every  other 
year. 

Date  of  issuance:  Jajiuary  5, 1995. 

Effective  date:  ]an\iary  5,  1995. 

Amendment  No:  65. 

Facility  Operating  License  No.  NPF- 
73.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  6.  1994  (59  FR  34663). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safi^ty 
Evaluation  dated  January  5,  1995. 

No  significant  hazards  consideration 
romments  received:  No. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Libra.-y. 
663  Franklin  Avenue.  Aliquippa. 
Pennsylvania  15001. 

Entergy  Operations,  Inc..  Dor kel  No. 
50-368,  Arkansas  Nuclear  One.  Unit 
.No.  2,  Pope  County,  Arkansas 

Dafe  of  application  for  amendment: 
November  29.  1994.  as  supplemented  by 
letters  dated  December  20  and  21.  1994. 

Brief  description  of  amendment:  The 
a.mendment  deleted  the  requirement  to 
perform  the  full  complement  of  steam 
generator  surveillances  as  outlined  in 
the  technical  specifications  (TSs)  when 
the  steam  generators  are  subjected  to 
special  inspections  thai  are  in  addition 
to  the  periodic  inspections  required  by 
the  TSs.  This  amendment  is  applicable 
only  to  the  special  steam  generator 
inspection  scheduled  for  January  1995. 


Date  of  issuance:  January  5. 1995. 

Effective  date:  January  5.  1995. 

Amendm-^nt  No.:  158. 

Facility  Operating  License  No.  NPF~6 
•Amendment  revised  the  Teriinical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  5,  1994  (59  FR 
62416).  The  additional  information 
contained  in  the  supplemental  letters 
dated  December  20  and  21,  1994.  was 
clarifying  in  nature  and  thus,  within  the 
scope  of  the  initial  notice  and  did  not 
affect  the  staffs  proposed  no  significant  • 
hazards  consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
.Safety  Evaluation  dated  January  5,  19*>5 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location :Tom\inson  Library,  Arkansa.^ 
Tei  h  University,  Ru.ssellville.  Ark.insas 
72801. 

Entergy  Operations,  Inc..  System 
Energy  Resources.  Inc..  South 
Mississippi  Electric  Power  Asso<,iatton. 
and  Mississippi  Power  &  Light 
Company,  Docket  No.  50-416,  Grand 
Gulf  .Nuclear  Station.  Unit  1,  Claiborne 
County,  Mississippi 

Dn.'p  of  application  for  amendment: 
June  17,  1994  as  supplemented  by  letli'r 
dated  Augu.st  17.  1994. 

Brief  description  of  amendment.  The 
amendment  removed  License  Condition 
2.C  (25)(b)  and  Aftarhment  2  :o  Facility 
Operating  License  No.  NPF-29. 
"Transamerica  Delaval  Inc.  (TDTl  D^<'m"I 
Generator  Maintenance  and 
Sur\eillance  Requirements  (NUREG- 
1216.  Aui^ust  1985)." 

Date  of  issuance:  January  4.  199?. 

Effective  dof p.- Jan uap,'  4,  1995 

Amendment  No:  114. 

Farilitv  Operating  License  No.  ,V.'>- 
29.  Amendment  revises  the  Licen'te 

Dnte  of  initial  notice  in  Federal 
Register:  September  14,  1994  (59  FR 
47167). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  ^ 
Safety  Evaluation  dated  January  4.  IP"'. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Roam 
location:  ludge  George  W.  Armstmnc 
Library.  220  S.  Commerce  Street. 
Natchez.  Mississippi  39120. 

Florida  Power  and  Light  Con-.panv .  el 
al..  Docket  No.  50-389.  St.  Lucie  Plant. 
Unit  No.  2.  St.  Lucie  Couniy,  Flnriua 

Date  of  application  for  amendments 
September  23.  1993  and  clarified  |u!\ 
25.  19'.*4.  The  July  25.  1994  submissuin 
did  not  change  the  amendment 
described  in  the  initial  Federal  Rr!;;s!ur 
notice. 
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Florida  PoWer  and  Light  Company. 
Docket  Nos,  50-250  and  50-251.  Turkey 


Units  3  and  4,  Dade  County, 


Point  Plant 
Florida 

Date  ofa\  tplication  for  amendments: 
October  20, 1994. 
Brief  desc  ription  of  amendments: 

en  dments  relocate  the  diesel 
testi  ng  program  requirements  to 
ecifications  (TS)  Section  6 
E  ases  section  of  the  TS.  Also 
actions  statements  to 
1  fuel  oil  which  does  not 

_      limits. 

issuance:  December  28,  1994. 
date:  December  28,  1994. 
Amendm  ?nt  Nos.  169  and  163. 

C  Operating  Licenses  Nos.  DPR- 
DPl-41:  Amendments  revised 
Techni(  al  Specifications. 

/;  itiai  notice  in  Federal 
November  9. 1994  (59  FR 
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Poiver  and  Light  Company. 

50-250  and  50-251,  Turkey 
Units  3  and  4,  Dade  County, 


\f  c  ppli 


Hcation  for  amendments: 
1994. 
Brief  de^ription  of  amendments:  The 
amendmer  ts  remove  the  schedule  for 


withdrawal  of  reactor  vessel  material 
specimens  from  the  Technical 
Specifications  as  discussed  in  Geheric 
Letter  91-01. 

Date  of  issuance:  December  28,  1994. 

Effective  date:  December  28,  1994. 

Amendment  Nos.  170  and  164. 

Facility  Operating  Licenses  Nos.  DPR- 
31  and  DPR-41:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  23. 1994  (59  FR 
60381). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  28, 
1994' 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Florida  International 
University,  University  Park,  Miami, 
Florida  33199. 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  Nos.  50-424  and  50- 
425,  Vogtle  Electric  Generating  Plant. 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  application  for  amendments: 
September  13,  1994,  as  supplemented 
by  letter  dated  December  6, 1994. 

Brief  description  of  amendments:  The 
amendments  replace  Containment 
Systems  Technical  Specification  (TS) 
3.6.2.2  for  the  Spray  Additive  System 
with  a  new  Emergency  Core  Cooling 
System  (ECCS)  TS  3.5.5  for  the  ECCS 
Recirculation  Fluid  pH  Control  System. 

Date  of  issuance:  January  5, 1995. 

Effective  date:  Phase  I  to  be 
implemented  following  Unit  2  Cycle  4 
refueling  outage;  Phase  II  to  be 
implemented  following  Unit  1  Cycle  6 
refueling  outage. 

Amendment  Nos.:  77  and  56  Phase  1; 
78  and  57  Phase  II. 

Facility  Operating  License  Nos.  NPF- 
68  and  NPF-81:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  26,  1994  (59  FR 
53840).  The  December  6,  1994,  letter 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  5,  1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Burke  County  Library,  412 
Fourth  Street.  Waynesboro.  Georgia 
30830. 


GPU  Nuclear  Corporation,  et  al.. 
Docket  No.  50-219,  Oyster  Creek 
Nuclear  Generating  Station,  Ocean 
County,  New  Jersey 

Date  of  application  for  amendment: 
October  19,  1991,  as  supplemented 
March  9,  April  27.  and  December  15. 
1994. 

Brief  description  of  amendment:  The 
amendment  establishes  additional 
requirements  for  the  availability  of 
Local  Power  Range  Monitors  (LPRMs) 
associated  with  the  Average  Power 
Range  Monitoring  (APRM)  system. 
These  additional  requirements  fiirther 
restrict  the  allowable  number  of  out  of 
service  LPRM/.\PRM  detectors  in  order 
to  ensure  a  sufficient  response  to 
regional  thermal  hydraulic  oscillations 
in  the  reactor  core  to  prevent  violation 
of  the  Minimum  Critical  Power  Ratio 
(MCPR)  safety  limit.  The  amendment 
also  identifies  a  lower  bound  MCPR 
operating  limit  for  each  cycle  as 
identified  in  the  Core  Operating  Limits 
Report.  This  limit  shall  be  greater  than 
or  equal  to  1.47. 
Date  of  Issuance:  December  29.  1994. 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  176. 
Facility  Operating  License  No.DPR- 
16.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  13.  1991  (56  FR 
57697).  The  March  9,  April  27,  and 
December  15, 1994,  letters  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  29. 
1994! 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Ocean  County  Library, 
Reference  Department.  101  Washington 
Street,  Toms  River.  NJ  08753. 

Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Dote  of  amendment  request:  July  18, 
1994. 

Brief  description  of  amendments:  Th*'. 
amendments  revised  TS  Table  4.3-1, 
Reactor  Trip  System  Instrumentation 
Surveillance  Requirements;  TS  3.3.4, 
Turbine  Governor  Valves;  and  TS 


3.7.1.2,  Turbine  Driven  Auxiliary 
Feedwater  Pump,  to  remove  ono-fime 
amendments  that  are  no  longer 
necessary.  In  addition,  six  minor 
editorial  changes  were  made. 

Date  of  issuance:  December  27, 1994. 

Effective  date:  December  27,  1994.  to 
be  implemented  within  31  days  of 
issuance. 

Amendment  Nos.:  Unit  1 — 
Amendment  No.  67;  Unit  2 — 
Amendment  No.  56. 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  31,  1994  (59  FR 
45024). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  27, 
1994. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.M.  Hodges  Learning  Center, 
911  Doling  Highway.  Wharton,  Texas 
77488. 

lES  Utilities  Inc.,  Docket  No.  50-331. 
Duane  Arnold  Energy  Center,  Linn 
County,  Iowa 

Date  of  application  for  amendment: 
June  30,  1994,  as  supplemented 
November  10,  1994. 

Brief  description  of  amendment:  The 
proposed  amendment  would  add 
Operability  Requirements,  Limiting 
Conditions  for  Operations  (LCO)  and 
Surveillance  Requirements  for  the 
Control  Building  Chillers. 

Date  of  issuance:  December  29, 1994. 

Effective  date:  Date  of  issuance,  to  be 
implemented  within  120  days. 

Amendment  No.:  205. 

Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  3, 1994  (59  FR  39592). 
The  additional  information  contained  in 
the  supplemental  letter  dated  November 
10, 1994,  was  clarifying  in  nature  and 
did  not  change  the  NRC  staffs  initial 
proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  December  29, 1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street.  SE..  Cedar  Rapids.  Iowa 
52401. 


Indiana  Michigan  Power  Company. 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant.  Unit  Nos.  1  and 
2,  Berrien  County,  Michigan 

Date  of  application  for  aawndnu-nts: 
November  15,  1993. 

Brief  description  of  amendments:  The 
amendments  make  various 
administrative  and  editorial  changes  to 
the  Technical  Specifications. 

Date  of  issuance:  December  30,  1994. 

Effective  date:  December  30.  1994. 

Amendment  Nos.:  186  and  172. 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  22,  1993  (58  FR 
67849). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  30, 
1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  F.oom 
location:  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street.  St. 
Joseph,  Michigan  49085. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County,  Michigan 

Daii.  of  application  for  amendments: 
July  19, 1994. 

Brief  description  of  amendments:  The 
amendments  remove  the  specifir 
requirements  for  Types  A.  B.  and  C 
containment  leakage  rate  tests  from  the 
Technical  Specifications  and  replace 
these  requirements  with  a  requirement 
to  perform  Types  A.  B,  and  C  testing  in 
accordance  with  Appendix  |  to  10  CFR 
Part  50. 

Date  of  issuance:  January  5,  1993. 

Effective  date:  January  5. 1993. 

Amendment  Nos.:  187/173. 

Facility  Operating  License  Nos.  DPR- 
sSand  DPR-74.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  28,  1904  (59  FR 
49430). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluatiorf  dated  January  5.  1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library.  500  Market  Street.  St. 
Joseph.  Michigan  49085. 


Indiana  Michigan  Power  Company. 
Docket  .Nos.  50-315  and  50-316.  Donald 
C.  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County,  Michigan 

Date  of  application  for  amendmpnts: 
November  15,  1993.  and  supplemented 
October  7, 1994. 

Brief  description  of  amendments:  Th<> 
amendments  replace  the  current 
Technical  Specification  testing 
requirements  for  the  Event  V  reactor 
coolant  sy.stem  pressure  isolation  vahes 
with  the  requirements  from  ASME 
Boiler  and  Pressure  Vessel  Code. 
Section  XI. 

Date  of  issuance:  January  5.  1995. 

Effective  date:  January  5,  1995. 

Amendment  Nos.:  188/174. 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74  Amendments  revised 
the  Te<  hnical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January'  5.  1994  (59  FR  6231 

At  the  request  of  the  NRC,  the 
licensee  submitted  the  October  7.  \'iUA 
supplement  to  clarify  the  new 
requirements.  This  supplement  did  not 
change  the  NRC's  initial  proposed  no 
significant  hazards  considerations 
finding;  therefore,  renoticing  was  not 
warranted. 

The  Commissions  related  evaluation 
of  the  amendments  is  contained  in  ;i 
Safety  Evaluation  dated  January  5,  1993 

No  significant  hazards  consideration 
rommeiits  received:  No. 

Loral  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Librar\\  500  Market  .Streil.  .st 
Joseph.  Michigan  49085. 

Niaj^ara  Mohawk  Power  Corporation. 
Docket  No.  50-220.  Nine  Mile  Point 
Nuclear  Station.  Lnit  1,  Oswego 
County,  New  York 

Date  nf  application  for  amendrnt-nt 
August  2b,  li194. 

Brief  description  of  amendment:  'Vh<- 
amendment  revises  Technical 
Specification  4.3.3.(..(1)  to  permit  a  o;)e- 
time  extension  ol  the  second  lO-yrar 
ser\ice  period  for  the  primary 
containment  integrated  leakage  rate 
(Type  A)  test.  The  one-time  e.xten^jon 
permits  delaying  the  third  Type  A  test 
of  the  second  lO-year  service  period 
from  the  1995  refueling  outage  until  the 
1997  refueling  outage.  This  delay  will 
result  in  an  interval  of  approximately  AU 
months  between  the  second  and  thir.i 
Type  A  tests  of  the  second  10-\<Mr 
ser\ice  period. 

Date  of  issuance:  December  29.  I'tiMA 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  Mi 
days. 

Amendment  No.  .151. 
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Northeast  Nu  clear  Energy  Company,  et 
al..  Docket  Ni ..  50-336.  Millstone 
Nuclear  Powi  ir  Station,  Unit  No.  2.  New 
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ication  for  amendment: 


notice  in  Federal 
28.  1994  (59  FR 
(Commission's  related 
amendment  is 
Safety  Evaluation  dated 
1994." 

hazards  consideration 
ed:  No. 
:  Document  Room 

and  Documents 
'enfield  Library'.  State 
(Jew  York.  Oswego.  New 


tal 


f  he. 


re<  eivf 


f  \'£ 


'apfl. 


pa  lel 


issi  ance 
■dtt 


Date  of 
.\pril22;  199  t 

Brief  description 
amendment 
Technical  Sp 
the  indicated 
neutron  flux 
shutdown 
includes  somp 
typographica 
Specification 

Date  of  i. 

Effective 
issuance  to  b 
days. 

Aniendme: 

Facility  Ofkrat. 
65.  Amendm  fnt 
Spet:ification ; 

Date  of  ini 
Register:  Ma] 

The  Comm  ssion 
of  the  amend  nent 
Safety  Evahi4tion 
1994. 

No  sigiiifichnt 
comments  re^  :eiv 

LcKol  Publ  c 
location:  Lea  ning 
Thames  Vatli  y 
574  New  London 
Connecticut 


of  amendment:  The 
c  langes  Table  3.3-9  of  the 
icifications  by  modifying 
measurement  range  for  the 
nonitor  on  the  remote 
The  amendment  also 
corrections  of 
errors  in  the  Technical 


P.  'I 


Date  of  a 
)uly  22.  1994 

Brief  desc, 
amendment 
Figure  3.1-5 
applicable 
Operation  (L 
Chemical 
(CVCS)  valve 
tiie  Reactivit 
S^^utdown 


JMI 


Federal  Register  /  Vol.  60.  No.  11  /  Wednesday,  January  IH,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  11  /  Wednesday,  January  18,  1995  /  Notices  3683 


License  .Vo.  \'PF- 
revises  the  Technical 


December  20. 1994. 
As  of  the  date  of 
implemented  within  30 


f.Vo..  183. 

ing  License  So.  DPR- 
revised  the  Technical 

i  \al  notice  in  Federal 
25,  1994  (59  FR  27059). 
's  related  evaluation 
is  contained  in  a 
dated  December  20. 

hazards  consideration 
ed:  No. 
Document  Room 

Resources  Center. 
State  Technical  Colk'ge. 
Turnpike.  Norwich, 
16360. 


Northeast  Ni  clear  Energy  Company,  et 
al..  Docket  No.  50-423.  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  Couf  ty.  Connecticut 

ication  for  amendment: 


■;  pti 


Li  miting  ( 


ion  of  amendment:  The 
i)  changes  the  title  of 
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Condition  For 
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(3)  consolidates  action  statements  to  be 
exprrssed  in  the  LCOs  rather  than  in 
Surveillance  Requirements.  The 
amendment  also  clarifies  the 
requirements  for  calculating  the  heat 
flux  hot  channel  factor  Fij(z)  when  using 
the  base  load  option. 

Date  of  issuance:  December  29.  1994. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  So.:  99. 

Facility  Operating  License  .Vo.  SPF- 
4i).  .Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  31.  1994  (59  FR 
45029). 

The  Conunission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  29, 
1994" 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College.  Thames  Valley  Campus,  574 
New  London  Turnpike,  Norwich.  CT 
06360. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-423.  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County.  Connecticut 

Date  of  application  for  amendment. 
June  2.  1994,  as  supplemented  August 
25. 1994. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  (TS)  to  remove  expin^d 
one-time  extensions  of  surveillance, 
remo\  es  an  obsolete  definition  of 
charging  pump  operability,  and 
incorporates  11  fine  item  improvements 
in  accordance  with  the  guidance 
provided  in  Generic  Letter  93-05. 
Several  editorial  changes  have  been 
made  to  renumber  TS  pages  and  delete 
the  blank  pages  from  the  TS. 

Date  of  issuance:  January  3. 1995. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  100. 

Facility  Operating  License  \'o.  \PF- 
49.  .^mendm.ent  revised  the  Technical 
Sp€!i:ifications. 

Date  of  initial  notice  in  Federal 
Register:  September  14,  1994.  (59  FR 
47170). 

The  Conmnssion's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  3, 1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Lf)cal  Public  Document  Room 
location:  Learning  Resources  Center. 
Three  Rivers  Communitv-Tet;hnical 


College,  Thames  Valley  Campus,  574 
New  London  Turnpike,  Norwich,  CT 
06360. 

Northern  States  Power  Company, 
Docket  Nos.  50-282  and  50-306,  Prairie 
Island  Nuclear  Generating  Plant.  Unit 
Nos.  1  and  2,  Goodhue  County. 
Minnesota 

Date  of  application  for  amendments: 
Of:tober  3.  1994,  as  supplemented 
November  30,  1594. 

Brief  description  of  amendments:  The 
amendments  revise  Prairie  Island 
Nuclear  Generating  Plant  Technical 
Specification  4.6.  '"Periodic  Testing  of 
Fuiergtmcy  Power  Systems." 
Specifically,  the  amendments  modify 
the  emergency  diesel  generator  (EDG) 
24-hour  load  test  requirements  to 
provide  an  indicated  load  rang?  of  103- 
110  percent  of  the  continuous  rating. 
These  amendments  also  rephrase 
various  EDG  test  requirements  to 
provide  clarity  and  delete  the 
requirements  to  verify  that  the  auto- 
connected  loads  do  not  exceed  '30130 
kilowatts  (Unit  2  5100  kilowatts). 

Date  of  issuance:  January  5. 1995. 

Effective  date:  January  5'.  1995.  with 
full  implementation  within  30  days. 

Amendment  Nos.:  113  and  106. 

Facility  Operating  License  Sos.  DPR- 
42  and  DPR-60.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  9. 1994  (59  FR 
5.5877). 

The  November  30, 1994,  request 
provided  additional  clarification  that 
was  within  the  scope  of  the  initial 
notice  and  did  not  affect  the  staffs 
proposed  no  significant  hazards 
consideration  findings. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  5,  1995. 

No  significant  hazards  consideration 
conunents  received:  No. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library , 
Technology  and  Science  Department. 
300  Nicollet  Mall,  Minneapolis. 
Minnesota  55401. 

Omaha  Public  Power  District.  Docket 
No.  50-285.  Fort  Calhoun  Station.  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request:  October 
7.1994.' 

Brief  description  of  amendment:  The 
amendment  (1)  deletes  the  surveillance 
requirements  contained  in  Technical 
Specification  (TS)  3.6(3)a  for  the  raw 
water  backup  valves  to  the  containment 
cooling  coils,  (2)  deletes  the 
surveillance  requirements  in  TS  3.2. 
Table  3-5.  item  6.  for  raw  water  valves, 
and  (3)  revises  the  basis  of  TS  2.4  to 
reflect  these  changes. 


Date  of  issuance:  December  29,  1994. 

Effective  date:  December  29.  1994. 

Amendment  No.:  166. 

Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  iwtice  in  Federal 
Register:  November  9,  1994  (59  FR 
55879). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  29, 
1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street.  Omaha,  Nebraska 
68102. 

Pennsylvania  Power  and  Light 
Company,  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric 
Station,  Units  1  and  2.  Luzerne  County. 
Pennsylvania 

Date  of  application  for  amendments: 
April  5,  1994. 

Brief  description  of  amendments: 
These  amendments  delete  the  frequency 
requirements  for  a  number  of  audits 
listed  under  Technical  Specification 
6.5.2.8  and  also  remove  the  audit 
requirements  for  the  Emergency  Plan 
and  the  Security  Plan  since  these 
requirements  have  been  added  to  the 
respective  plan  documents.  The  TS 
changes  included  in  the  April  5.  1994. 
application  were  approved  with  the 
exception  of  those  related  to  the  fire 
protection  and  loss  prevention 
programs.  These  proposed  changes  are 
still  under  evaluation  by  the  staff  and 
will  be  addressed  in  a  future  safety 
evaluation. 

Dafe  of  issuance:  December  22,  1994. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  30 
days. 

Amendment  Nos.:  137  and  107. 

Facility  Operating  License  Nos.  NPF- 
14  and  NPF-22.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  25.  1994  (59  FR  27061). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  Deceml)er  22, 
1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Oslerhoul  Free  Library, 
Reference  Department.  71  South 
Franklin  Street,  VVilkes-Barre. 
Pennsylvania  18701. 


Power  Authority  of  the  State  of  New 
York.  Docket  No,  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  amendment: 
September  16,  1994.  as  supplemented 
November  29,  1994. 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specifications  Section  6.0 
(Administrative  Controls)  to  reflect,  in 
part,  licensee  management  changes  in 
the  corporate  organization.  Specifically, 
the  title  of  Executive  Vice  President — 
Nuclear  Generation  was  changed  to 
Executive  Vice  President  and  Chief 
Nuclear  Officer  and  a  new  position, 
Vice  President  Regulatory  Affairs  and 
Special  Projects,  which  reports  to  the 
Executive  Vice  President  and  Chief 
Nuclear  Officer,  was  established.  In 
addition,  the  list  of  Safety  Review 
Committee  (SRC)  members,  which  was 
previously  by  job  title,  was  deleted  and 
replaced  with  a  description  of  SRC 
membership  requirements,  including 
individual  qualifications  and  the 
minimum  number  of  SRC  members  was 
reduced  fi-om  8  to  6. 

Dafe  of  issuance:  December  22.  1994. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  220. 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  30.  1994  (59  FR 
50021). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  22, 
1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library.  State 
University  of  New  York.  Oswego,  New 
York  13126. 

Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant. 
Oswego  County,  New  York 

Date  of  application  for  amendment: 
August  4. 1994.  as  supplemented 
November  10.  1994. 

Brief  description  of  amendment:  The 
amendment  revises  requirements  in  the 
Technical  Specifications  (TSs)  related  to 
primary  containment  atmosphere 
monitoring  emd  drywell  to  torus 
differential  pressure.  Specifically.  TS 
3.7.A.6.  has  been  revised  to  adopt 
primary  containment  inerting/ 
deinerting  requirements  that  are 


consistent  with  NUREG-1433. 
"Standard  Technical  Specifications — 
General  Electric  Plants.  B\VR/4."  TSs 
4.7.A.6.a.  and  4.7.A.7.a.  have  been 
revised  to  provide  frequencies  for  the 
verification  of  primary  containment 
o.xygen  concentration  and  pressure 
differential  between  the  drywell  and 
torus.  TSs  3.7.A.7.a.(l),  3.7.A.7.a.(3). 
and  3. 7. A. 8.  have  been  revised  to 
provide  requirements  for  establishing 
and  maintaining  differential  pressure 
between  the  dr>'well  and  torus  that  are 
consistent  with  NUREG-1433.  TS 
3. 7. A. 9.  has  been  deleted  and  related 
requirements  have  been  incorporated 
into  Notes  for  Table  3.2-8.  Several 
administrative  changes  to  Tables  3.2-8 
and  4.2-8  have  also  been  made  to 
improve  the  overall  quality  of  the  TSs. 

Date  of  issuance:  December  28.  1994. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  221. 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  31,  1994  (59  FR 
45032). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  28. 
1994." 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department.  Penfield  Library.  State 
University  of  New  York.  Oswego,  New 
York  13126. 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286.  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
September  16, 1994.  as  supplemented 
November  29,  1994. 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specifications  Section  6.0 
(Administrative  Controls)  to  reflect,  in 
part,  licensee  management  changes  in 
the  corporate  organization.  Specifically, 
the  title  of  Executive  Vice  President — 
Nuclear  Generation  was  changed  to 
Executive  Vice  President  and  Chief 
Nuclear  Officer  and  a  new  position. 
Vice  President  Regulatory  Affairs  and 
Special  Projects,  which  reports  to  the 
Executive  Vice  President  and  Chief 
Nuclear  Officer,  was  established.  In 
addition,  the  list  of  Safety  Review 
Committee  (SRC)  members,  which  was 
previously  by  job  title,  was  deleted  a.id 
replaced  with  a  description  of  SRC 
membership  requirements,  including 
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,  as  supplemented 


Urief  description  of  amendment:  The 
.iinendinent  r  svises  Sections  2.C  and  2.D 
of  the  San  Or  ofre  Nuclear  Generating 
Station.  Unit  1  (SONGS  1)  Operating 
1  :'  ense.  Sect  on  2.C  will  be  rcvi.sed  to 


modify  or  delete  several  licensing 
conditions  which  either  no  longer  apply 
or  require  revision  to  apply  to  SONGS 
1  in  its  permanently  shutdown  and 
defueled  condition.  Section  2.D  will  be 
revised  to  exempt  Fire  Protection 
reporting  from  the  reporting 
requirements  of  Section  2.D. 

Date  of  issuance:  December  22,  1994. 

Effective  date:  January  21,  1995. 

Amendment  No.:  156. 

Facilitv  Operating  License  No.  DPR- 
13:  The  amendment  revised  the  license 
conditions. 

Date  of  initial  notice  in  Federal 
Register:  May  25,  1994  (59  FR  27066). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  22. 
1994' 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Main  Library.  University  of 
California,  P.O.  Box  19557,  Irvine. 
California  92713. 

Southern  Nuclear  Operating  Company. 
Inc.,  Docket  Nos.  50-348  and  50-364, 
Joseph  M.  Farley  Nuclear  Plant,  Units 

1  and  2,  Houston  County,  Alabama. 

Date  of  amendments  request:  October 
20. 1994. 

Brief  Description  of  amendments:  The 
.imendments  delete  the  requirements  for 
the  control  room  chlorine  detection 
system  from  the  TS  and  the  associated 
Bases  Sections.  This  request  is  based  on 
the  fact  that  all  stored  gaseous  chlorine 
has  been  removed  from  the  plant  site 
except  for  containers  having  an 
inventory  of  150  pounds  or  less. 

Date  of  issuance:  December  28,  1994. 

Effective  date:  December  28. 1994. 

Amendment  Nos.:  Ill  and  102. 

Facility  Operating  License  Nos.  NPF- 

2  and  NPF-8.  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  23. 1994  (59  FK 
60386). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  2H. 
1994! 

No  significant  hazards  consideration 
( ommenls  received:  No. 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street.  Post 
Offii;e'Box  1369.  Dothan,  Alabama 
36302. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
Ckiunty,  Tennessee 

Date  of  application  for  amendments: 
SopKiinber  9,  1994  (TS  94-04). 


Brief  description  of  amendments:  The 
amendments  revise  the  technical 
specifications  related  to  the  cold  leg 
injection  accumulators. 

Date  of  issuance:  December  27,  1994. 

Effective  date:  December  27.  1994. 

Amendment  Nos.:  192  and  184. 

Facility  Operating  License  Nos.  DPH- 
77  and  DPR-79:  Amendments  revise  the 
technical  specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  12,  1994  (59  FR 
51629). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  27, 
1994" 

No  significant  hazards  consideralioii 
comments  received:  None. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga. 
Tennessee  37402. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327.  Sequoyah  Nuclear  Plant. 
Units  1,  Hamilton  County,  Tennessee 

Date  of  application  for  amendment: 
November  2,  1994  (TS  94-17). 

Brief  description  of  amendment:  The 
amendment  adds  Operating  License 
Condition  2.C.(25)  to  provide  a  limited 
e.xtension  of  the  surveillance  test 
intervals  for  certain  specified 
instrumentation  on  Unit  1  to  coincide 
with  the  Cycle  7  refueling  outage.  The 
sur\  eillance  intervals  that  are  affected 
arc  specified  in  the  attached  safety 
evaluation  and  are  for  tests  that  would 
be  extended  to  October  1,  1995.  and 
would  result  in  extension  of  the 
specified  18-,  36-  and  54-month 
sur\'eillances  to  29.5.  48  and  71.5 
months,  respectively. 

Dateof/ssnonce.  January  3,  igg.^i. 

Effective  date:  January  3',  1995. 

Amendment  No.:  193. 

Facility  Operating  License  Xo.s.  DPli- 
77:  Amendment  revises  the  op»cratin^ 
license. 

Dote  of  initial  notice  in  Federal 
Register:  November  23.  1994  (59  IK 
60387). 

The  Commission's  related  evaluation 
of  the  change  to  the  operating  license  is 
(;oiilained  in  a  Safety  Evaluation  dated 
January  3.  1995. 

No  significant  hazards  consideralioii 
cojnments  received:  None. 

U)cai  Public  Document  Room 
location: Chattanooga-Hamilton  County 
Lil)rary.  1101  Broad  Street.  Chatt;inooga. 
Tennc's-see  37402 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281.  Surry 
Power  Station.  Unit  Nos.  1  and  2,  Surr>' 
County,  Virginia 

Date  of  application  for  amendments: 
()(.tol«Tll.  1994. 
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Brief  description  of  amendments:  The 
amendments  revise  the  sur\'eillance 
frequencies  of  the  hydrogen  analyzer 
c:hannel  functional  test  and  channel 
calibration. 

Date  of  issuance:  December  23, 1994. 

Effective  date:  December  23,  1994. 

Amendment  Nos.  195  and  195. 

Facility  Operating  License  Nos.  DPR- 
32  and  DPR-37:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  9, 1994  (59  FR 
55893). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  23, 
1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Swem  Library.  College  of 
William  and  Mary,  Williamsburg. 
Virginia  23185. 

Wolf  Creek  Nuclear  Operating 
Corporation.  Docket  No.  5&-482,  Wolf 
Creek  Generating  Station,  Cofifey 
County,  Kansas 

Date  of  amendment  request:  July  22, 
1994. 

Brief  description  of  amendment:  This 
amendment  revises  Section  6  of  the 
Technical  Specifications  to  refiect  title 
changes  in  the  Wolf  Creek  Nuclear 
Operating  Corporation  organization. 

Date  of  issuance:  December  29.  1994 

Effective  date:  Det:emb«>r  29.  1994. 

Amendment  No.:  81. 

Facility  Operating  License  No.  NPF- 
42.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  26.  1994  (59  FR 
53845). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  Def:emlier  29, 
1994.' 

No  significant  hazards  consideratitm 
comments  received:  No. 

Local  Public  Document  Room 
locations:  Emporia  State  University. 
William  Allen  White  Library.  1200 
Commercial  Street,  Emporia,  Kansas 
6(i801  and  Washburn  University  School 
of  Law  Library',  Topeka,  Kansas  66621 . 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Cofftry 
County.  Kansas 

Date  of  amendment  refjuest:  February 
23.  1994. 

Brief  description  of  amendment:  This 
amendment  revised  Technical 
Specifications  3.8.1.1.  "AC  Sources 
Operating,"  and  3.8.1.2.  "AC  Sources 
Shutdown,"  to  increase  the  minimum 


volume  of  fuel  oil  required  for  the 
emergency  diesel  generator  fuel  oi!  day 
tanks.  Several  other  revisions  are 
included  that  make  editorial  corrections 
and  incorporate  requirements  that  were 
inadvertently  omitted  from  previous 
amendment  requests  that  have  been 
approved. 

Date  of  issuance:  December  29,  1994. 

Effective  dofe:  December  29.  1994. 

Amendment  No.:  82. 

Facility  Operating  License  No.  NPF- 
42.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  13, 1994  (59  FR  17609). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  29. 
1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
locations:  EmpoTin  State  University. 
William  Allen  White  Library,  1200' 
Commercial  Street,  Emporia.  Kansas 
66801  and  Washburn  L'niversity  SchfM)! 
of  Law  Library,  Topeka,  Kansas  66621. 

Dated  at  Rockville,  Mar>'land.  this  lOth  day 
of  January  1995. 

For  the  Nuclear  Regulaton,'  Cimimis.sion. 
lack  W.  Roe, 

Dirpctor.  Division  of  Reactor  Projects' — ///  7\ . 

Office  of  Nuclear  Reactor  Regulation 

|FK  r)ot«95-1026  Filed  1-17-95:  8:45  am] 

BILLING  CODE  7S9(M)1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35219;  International  Series 
Release  No.  770;  File  No.  SR-ISCC-94-4J 

Self-Regulatory  Organizations; 
International  Securities  Clearing 
Corporation;  Order  Approving 
Proposed  Rule  Change  Relating  to  a 
Data  Transmission  Link  With  Monte 
Titoli,  S.P.A. 

|anuar>- 11,1995. 

On  August  9, 1994,  the  International 
Set  urities  Clearing  Corjwration 
C'lSCC")  submitted  a  proposed  rule 
change  (File  No.  SR-ISCC-94-4)  to  the 
J>t!curities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act").!  Notice  of  the  proposal 
appeared  in  the  Federal  Register  on 
September  22.  1994.-  The  Commis.sioii 
received  no  comments.  This  order 
approves  the  proposal. 


'  IS  IIS.C.  78s(b)  fl«)88). 
-Sj'turities  Exchange  Ai  I  Ki!e<:><'  ,\(t.  .t4(i7'< 
(SpptPinlH-r  IS.  19941  59  FR  4B652 


I.  Description  of  the  Proposal 

ISCC  has  entered  into  a  contract  tn 
establish  a  data  transmission  link  with 
Monte  Titoli  ("MT  ").3  The  link  will 
permit  MT  to  hold  U.S.  securities  listed 
on  Italian  stock  exchanges  in  The 
Depository  Trust  Company  ("DTC") 
through  ISCC.  The  ser\ ice  agreem.ent. 
dated  June  1.  1992.  between  ISCC  and 
MT  provides  that  ISCC  will  sponsor  an 
account  for  MT  at  DTC  which  will 
provide  MT  access  to  certain  DTC 
services.* 

ISCC  on  behalf  of  MT  w  ill  initiate 
book-entry  deliveries  for  no  value  and 
will  accept  receives  of  securities  by 
book-entr>'  for  no  value.''  Both  the 
receive  and  deliver  functions  will  be 
pursuant  to  instructions  received  from 
MT,  and  such  instructions  will  identify 
the  MT  member  for  whom  the  receipt  or 
delivery  is  being  effected.*-  In  special 
circumstances  and  at  ISCC's  discretion. 
DTC's  withdrawal-by-transfer  s<'r\ ice 
also  may  be  utilized.  In  such  case,  the 
securities  will  be  delivered  as  directed 
by  MT.  MT  will  deposit  with  ISCC 
collateral  to  cover  MTs  obligations  lo 
ISCC.^  To  the  extent  that  any  money 
settlement  is  required,  ISCC  will  receive 
payment  in  the  form  of  an  official  bank 
check  or  a  w  ire  transfer  through  the  MT 
designated  correspondent  bank. 

On  each  business  day  at  aliout  4:00 
p.m..  ISCC  will  transmit  a  prelinnnary 
.settlement  statement  which  will  detail 
the  net  amount  due  to  ISCC  from  NfT  or 
from  ISCC  to  MT.  Under  the  ser\ ice 
agreement.  MT  agrees  to  pay  lo  I.SCC  all 


■  MT  provides  settlement  and  d«-l>os:t(>r>  mtv  u  es 
tor  secuQiies  listed  on  Italinn  stock  exchangt^ 

*  linder  the  service  agreement.  ISCX:  ujxm 
■.ii.strui.tions  received  from  MT  will:  (1)  .Acrep! 
ri'ceives  of  securities  by  book-entry  through  WH'.; 
[2]  initiate  book-entry  delivery  of  s»<  urities  on 
deposit  al  DTC:  (3)  initiale  reclamatin.is  nf 
s«:urili«s  received  at  DTC;  (41  make  Ui :  vtry  nf  due 
bill  thetks  or  payments  received  b\  IStX.  with 
respect  to  securitie,s;  (5i  initiate  nHs.N3m.-s  to  olistr 
DTf"  partiripants  through  the  broadcHSt  fumtion  of 
UIXJ;  (6)  process  securities  on  depos't  a!  DTC  and 
.securities  subject  to  a  reorganization,  takeover,  or 
si.iiilar  action  provided  that  requisite  funds  it 
applicable,  have  been  received  in  .iriviinre;  (7) 
vvithdrav*-  rights  exited  from  D IC  .<nd  deiiver  mk  h 
ri^;hts  to  Sfie  agent  designated  U»  MT  clpii^  H  ilh 
iiistrudions  received  v»iih  reS4>ecl  lo  surh  rights;  («l 
<ti  the  discretion  of  iSCi:.  facilitate  M'i:hdrat»;His-liy- 
Ifdnsfer  of  se<  urjiies  on  deposit  at  UTl^  ..nd  («' 
order  p.-oxv  rrjiteriitls  for  securities  on  di  [Hisit  at 
inX'.iu\A  con:ptetr  sue  h  proxy  materials  as 
iiLstructed. 

''The  relatect  lHor.ey  settlements  for  the.M-i  urities 
r!U'VPi:;ents  will  Like  jiiace  tutvvee:;  'hf  [Mr:ie» 
c.n.'sideoflSCX: 

'As  reflpced  oi;  ttie  IJTT.  reron;s  ser  uiities 
tU'[H>sils  will  fumi  the  Itasts  fur  the  bookke»>piag 
r:!tr:es  at  .M T  oi:  brli.Tlf  of  MT.*.  f>ar!ii.i)fcir.ls. 

"1  he  aniouni  ot  ihe  deposit  shall  l>e  the  everage 
of  llie  tliree  highesi  one-.Tionlh  fees  over  the  prio: 
twelve  months  plus  the  amount  ISTf.  is  required  to 
deposit  with  DTC  with  rt^spect  lo  Ihe  spor.soied 
account,  tlowever.  the  antouni  of  MT>  <  ash  dei-osit 
>vi|h  ISC(  tiir:iC<  Vie  "ess  than  S.'iO.OOO 
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ission  believes  that  the 
change  is  consistent  with 
\  of  the  A>-:t  and  therefore  is 
the  proposal.  Specifically,  the 

believes  the  proposal  is 
with  Section  J7A(b)(3)(F)  of 
hat  it  promotes  the  prompt 

clearance  and  settlement  of 
transactions.  Without  the 

s  of  U.S.  securities  on 
stock  exchange  would  be 
make  individual 

for  the  custody  of  their 


securities  which  trade  on  foreign 
exchanges. 

In  the  initial  order  granting  ISCC 
temporary  registration  as  a  clearing 
agency,  the  Commission  stated  that  the 
development  of  efficient  and 
comparable  automated  national  and 
inteinational  clearance,  settlement,  and 
payment  systems  is  one  of  the  more 
important  international  goals.**  In  that 
order,  the  Commission  stressed  the 
importance  of  developing  linkages 
between  existing  clearance  and 
settlement  systems  in  light  of  the 
increase  in  foreign  activity  in  U.S. 
stocks.  This  linkage  agreement  will 
increase  the  accessibility  of  the  U.S. 
securities  market  to  foreign  investors  by 
giving  Italian  investors  a  more  efficient 
method  of  settling  U.S.  securities. 

III.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  ISCC's  proposal 
is  consistent  with  Section  17A  of  the 
Act.io 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (File  No.  SR- 
ISCC-94-4)  be  and  hereby  is,  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFRDoc.  95-1196  Filed  1-17-95;  8:45  ami 
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were  received.  This  order  approves  the 
proposal. 

I.  Description  of  the  Proposal 

ISCC  has  entered  into  a  contract  to 
establish  a  data  transmission  link  with 
Caja  de  Valores  (••CVSA").^  The  link 
will  permit  CVSA  to  hold  U.S.  securities 
in  The  Depository  Trust  Company 
("DTC  ")  through  ISCC.  The  service 
agreement,  dated  December  2,  1993, 
between  ISCC  and  CVSA  provides  that 
ISCC  will  sponsor  an  account  for  CVS.A 
at  DTC  which  will  provide  CVSA  acces;^ 
to  certain  DTC  services. ■» 

ISCC  on  behalf  of  CVSA  will  initiate 
book-entry  deliveries  for  no  value  and 
will  accept  receives  of  securities  by 
book-entry  for  no  value."*  Both  the 
receive  and  deliver  functions  will  be 
pursuant  to  instructions  received  from 
CVSA.  and  such  instructions  will 
identify  the  CVSA  member  for  whom 
the  receipt  or  delivery  is  being  effected.'' 
In  special  circumstances  and  at  ISCC's 
discretion.  DTC's  withdrawal-by- 
transfer  services  also  may  be  utilized.  In 
such  case,  the  securities  will  be 
delivered  as  directed  by  CVSA.  CVSA 
will  deposit  with  ISCC  collateral  to 
cover  CVSA's  obligations  to  ISCC.^  To 
the  extent  that  any  money  settlement  is 
required.  ISCC  will  receive  payment  in 
the  form  of  an  official  bank  check  or  a 
wire  transfer  tlirough  the  CVSA 
designated  correspondent  bank. 

On  each  business  day  at  about  4:00 
p.m.,  ISCC  will  transmit  a  preliminary 
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[Release  No.  34-35218;  International  Series 
Release  No.  769;  File  No.  SR-ISCC-94-03] 

Self-Regulatory  Organization; 
International  Securities  Clearing 
Corporation;  Order  Approving  a  Data 
Transmission  Link  With  Caja  de 
Valores,  S.A. 

January  11, 1995. 

On  August  9,  1994,  the  International 
Securities  Clearing  Corporation 
("ISCC")  submitted  a  proposed  rule 
change  (File  No.  SR-ISCC-94-03)  to  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act").'  Notice  of  the  proposal 
appeared  in  the  Federal  Register  on 
September  22, 1994.-  No  comments 


'Securities  Exchange  .\a  Release  No.  26812  (May 
12.  1989).  54  FR  21691. 

'OISU.S.C.  78g-l  (1988). 

"15U.S.C.  78s(b)(2)(1988). 

'2  17  CFR  200.30-3(aM12)  (19'.H). 

■15U.S.C.  78s(b)(1988). 

^Securities  Exchange  Act  Reii.-asc  No.  34678 
(September  Ih.  1994).  59  FR  48651. 


^CVS.^  is  an  Argentine  corporation  organized  io 
provide  settlement  and  depository  services  for 
securities. 

••  Under  the  service  agreement,  I.SCC  upon 
instructions  received  from  CVSA  will:  (1)  Aa.epI 
receives  of  securities  by  book-entr\  through  DTC: 
(2)  initiate  book-entry  delivery  of  securities  on 
deposit  at  DTC:  (3)  initiate  reclamations  of 
securitifs  received  at  DTC:  (4)  make  delivery  of  lii.e 
bill  checks  or  payments  received  by  ISCC  wfiih 
respect  to  securities;  (5)  initiate  messages  to  other 
DTC  participants  through  the  broadcast  function  of 
DTC;  (6)  process  securities  on  deposit  at  DTC  .ii.d 
securities  subject  to  a  reorganization,  takeover,  or 
similar  action  provided  that  requisite  funds,  if 
applicable,  have  been  received  in  advance;  (7) 
withdraw  rights  exited  from  DTC  and  deliver  such 
rights  to  the  agent  designated  by  CVSA  along  with 
instructions  received  with  respect  to  such  rights;  18) 
at  the  discretion  of  ISCC,  facilitate  wilhdrawal-by- 
transfer  of  securities  on  deposit  at  DTC;  and  (0) 
order  proxy  materials  for  securities  on  deposit  .it 
DTC  and  complete  such  proxy  material  as 
in.structed. 

'•The  related  money  settlements  for  the  sec.urili<!s_ 
movements  will  take  place  between  the  parlies 
outside  of  ISCC. 

"As  reflected  on  the  DTC  records,  securities 
deposits  will  form  the  basis  for  the  bookkeeping 
entries  at  CVSA  on  behalf  of  CVSA's  participants. 

"  The  amount  of  the  deposit  shall  be  the  aver.ig.' 
of  the  three  highest  one-month  fees  over  the  l)riur 
twelve  months  plus  the  amount  ISCC  is  required  to 
deposit  wilh  DTC  with  respect  to  the  spon.sored 
account.  However,  the  amount  of  CVSA's  cash 
deposit  with  ISCC  cannot  be  less  than  S50.(K)0. 
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settlement  statement  which  will  detail 
the  net  amount  due  to  ISCC  from  C'VSA 
or  from  ISCC  to  CVSA.  Under  the 
service  agreement,  CVSA  agrees  to  pay 
to  IvSCC  all  fees  and  charges  in 
connection  with  ISCC's  provision  of 
services  and  any  assessment  that  ISCC 
must  pay  to  DTC."  The  preliminary 
settlement  statement  also  will  indir^ate 
dividend  and  possibly  interest 
payments  received  by  ISCC  from  DTC 
with  respect  to  shares  on  deposit.  . 

ISCC  will  transmit  a  final  settlement 
statement  by  10:00  a.m.  of  the  business 
day  following  the  day  the  related 
preliminary  settlement  statement  was 
sent.  The  final  settlement  statement  will 
indicate  sums  paid  by  CVSA.  Dividend 
and  interest  credited  to  the  ISCC/CVSA 
account  at  DTC  will  be  reflected  in  the 
final  settlement  statement.  The  final 
settlement  also  will  refiect  a  debit  fur 
the  total  dividend  and  interest  ISCC 
pays  to  CVSA's  withholding  bank. 

CVSA  has  agreed  to  consult  with 
ISCC's  auditors  with  regard  to  CVS.A's 
financial  condition,  and  CVSA  will 
furnish  its  financial  statements  to  I.SCC. 
Fiirther,  CVSA  ha:s  agreed  to  appoint  a 
registered  agent  in  the  U.S.  for  service 
(if  jjrocess  and  will  provide  ISCC  of 
proof  of  such  appointment.  CVSA  will 
be  subject  to  jurisdiction  in  New  York 
for  the  resolution  of  disputes  arising 
from  the  link.  CVSA  will  be  assigned 
one  ISCC  account  number  for  use  on 
btliaif  of  CVSA  members. 

II.  Discussion 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  17A  of  the  Act  and  therefore  is 
approving  the  proposal.  Specifically,  the 
Commission  believes  the  proposal  is 
consistent  with  Section  17Arb)(3)(F)  of 
the  Act  in  tliat  it  promotes  the  prompt 
and  accurate  clearance  and  .settlement  of 
securities  transactions.  Without  the 
linkage,  Argentine  purchasers  of  U.S. 
securities  would  be  required  to  make 
individual  arrangements  for  the  custody 
of  their  stock. 

ISCC's  provision  of  this  sen  ice  to 
C:VSA  enables  CVSA  to  settle 
transactions  in  U.S.  securities  more 
«;fficiently.  Further,  the  link  between 
ISCC  and  CVSA  should  standardize  the 
processing  of  U.S.  securities  traded  in 
foreign  countries  in  accordance  with 
U.S.  practices  and  procedures.  The 
uniform  standards  should  reduce  record 
keeping  errors  and  thereby  enhance  the 
iiccuracy  of  the  settlement  of  stxurities 


"Because  the  account  is  limited  to  free 
".(iveri'.r.il.s  of  securities,  monetary  obligations  to 
lUC  should  be  limited  to  the  payments  of  fees  fot 
D'lt.  services.  Under  the  sponsored  account 
reliitionship.  DTC  will  \ix\  to  ISCC  for  any  liability 
related  to  activity  in  that  .iccount. 


transactions  in  addition,  this 
standardization  should  promote  foreign 
investment  in  U.S.  securities 

In  the  initial  order  granting  I.SCC 
temporary  registration  as  a  clearing 
agency,  the  Commission  stated  that  the 
development  of  efficient  and 
comparable  automated  national  and 
international  clearance,  settlement,  and 
payment  systems  is  one  of  the  more 
important  international  goals.^  In  that 
order,  the  Commission  stressed  the 
importance  of  developing  linkages 
between  existing  clearance  and 
settlement  systems  in  light  of  the 
increase  in  foreign  activity  in  US. 
stocks.  This  linkage  agreement  will 
increase  the  accessibility  of  the  U.S. 
securities  market  to  foreign  investors  by 
giving  Argentine  investors  a  more 
efficient  method  of  settling  U.S. 
securities. 

HI.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  ISCC's  proposal 
is  consistent  with  Section  \7.\  of  tiie 
Act.'" 

it  is  therefore  ordered,  pursuant  to 
.Sec:tion  19(b)(2)  of  the  .^ct." '  that  the 
proposed  rule  change  (File  No.  SK- 
lSf:(;-94-03)  be.  and  hereby  is, 
approved.""' 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  deit;^ateri 
authority.' ' 

Margaret  H.  McFarland. 
Deputy  Secrvtary. 
(FR  Doi    q.S-1195  Filed  1-17^95:  6.43  am] 
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[Release  No.  34-35212;  International  Series 
Release  No.  767;  File  Ho.  SR-ISCC-94-06) 

Self-Regulatory  Organizations: 
international  Securities  Clearing 
Corporation;  Notice  of  Filing  of 
Proposed  Rule  Change  Relating  to  the 
Global  Clearance  Networking  Service 

January  10. 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  im 
December  17,  1994.  the  International 
Securities  Clearing  Corporation 
("ISCC  ")  filed  with  the  Securities  and 
Exchange  Commission  (  Conimis.sinn ') 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  ISCC. 


"Securities  Exchange  .^ct  Releav»  No.  2642  2  {.May 
12.  1989).  54  FR  21691. 
'>'15lJ.S.C78q-l  (1988). 

"I5i;.S.C.  78s(b)(2)(19e«). 
•-  17  CFR  200.3O-3(a)(12)  (1994!. 
I '  17  CFR  200.30-3(aK12)  (19941 
'lSII.S.C78s(bHl)(198»). 


The  Commission  is  publishing  this 
notice  to  solicit  comments  from 
interested  persons 

I.  Self-Reguiator>'  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  ISCC's  proposed  nile 
change  is  to  add  additional  sr^r\  ice 
providers  to  ISCC's  Global  Clearance 
Networking  ("GCN  ")  ser\'ice  and  to 
permit  other  international  data  formats 
to  be  used. 

II.  Self-Regulatory  Organization's 
Statement  on  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
I.SCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  disr;is.sf.i  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statentents 
may  be  examined  at  the  places  specified 
in  Item  IV  below  ISCC  has  prepared 
summaries,  set  fcth  in  sections  i.\).  'B), 
and  (C)  oelow.  of  the  most  sigr.ifiti;:.! 
aspects  of  such  statements. 

A.  Self-Rfgulaton'  Organization  s 
Statement  of  the  Purpose  of.  and 
Stntutoiii-  BasiS  for.  thf  Propound  Buie 
Change 

ISCC's  Rule  50  pnn  ides  that  ISCC 
may  establish  a  forMgn  clearing, 
settlement,  and  custody  ser\  ice  in 
conjunction  with  bank.s  and  trust 
companies.  Presently.  ISCC  has 
established  a  CCN  relationship  w;lh 
Citibank.  N.A.  The  purpose  of  the 
proposed  rule  change  is  to  add  two 
additional  GCN  service  providers; 
Standard  Bank  of  South  Africa 
('Standard")-  and  Westpac  CHstod;dn 
Nominees  Limited  of  Australia 
("Westpac").'  Standard  will  offer  u) 
LSCC  members  clearance,  settlement, 
and  custody  services  in  South  .■\frica. 
Westpac  will  offer  to  ISCC  memb.^rs 


-  Standard  was  established  in  1862.  Staniarii's 
.Securities  Services  Division  provioes 
comprehensive  services  to  over  three  .-.L.-.drwii 
fore'gn  banks,  stockbrokers,  and  custodian 
accounts.  Standard  also  is  positioned  through  their 
s'jbsidiarv.  Sianbic  Bank,  to  provide  ciearaiict  ar.d 
settl^-ment  services  in  other  southern  ar.c  ..er-'ral 
.\frican  countriev  Slar.dard  meets  the  re^-irer-T.ts 
under  Rjle  17{-5  under  the  Ir.vesiinen;  (^irr.j.'a.-'.v 
.\rt  of  1940  to  be  an  eligible  foreign  ciisiiAiian. 
Sla.-'d.iiri  rurreiitly  manages  in  excess  of  JO  bi/.lsa 
in  I'.S.  dollars. 

'Westpac  was  established  in  1944.  Wes'pot 
c;irr»T.tly  provides  .-uslodiai  and  »ei:uri:ii:s 
settlement  ^ervirrs  to  over  500  local  and 
international  clients  Westpac  Is  qua'ifieii  as  jr. 
eligible  foreign  custodian  under  Rule  lT*-5  undor 
the  Investment  CoMpany  Act  of  1940.  Westpac 
tnanages  over  50.2  billion  m  Ausu^Iic.-:  ic  liars  .:: 
assets  under  custody. 
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^  with  a  steering  committee 

larticipants,  decided  to 

lumber  of  GCN  service 

order  to  expand  and 

cessing  capabilities. 

proposals  were  sent  to 

3d  by  the  steering 
,  ^fter  a  review  of  the 
ived,  the  steering 
selected  Standard  and 

lecome  GCN  service 

intends  to  continue  to 
iial  service  providers  as 
;  sssary  in  order  that 
:  equirements  are  adequately 


;iet^ 


"TheSocii 
Teieconununitation 
data 
enables 
than  lOOcoun: 
24  hours  a  da} 
of  500  million 

»The 
Standard! 


promote  stan 
standard  for  i 
developed  in 
was  first  pul 
usijonsibi' 

•S.W.I.F.T 
the  sending 
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additional  service 
entered  into  an  agreement 
pursuant  to  which  they  agree 
a  ccess  to  clearing,  settlement, 
services  to  GCN 
that  qualify'  to  be  customers 
Each  service  provider  has 
ide  the  services  at 
ISCC  has  not  provided 
guarantees  to  either  of  these 
( sach  of  the  banks  will  be 
to  collect  fees  directly  from 
.  The  agreements  may  be 
)y  mutual  agreement  of  the 
inety  days  prior  notice. 
)se<i  rule  change  also  will 
irocedures  for  using  the 
contained  in  Addendum  E 
1.  Initially,  participants 
data  to  ISCC  via  their 
's  central  processing 
)  or  any  personal  computer 
ion  using  an  ISCC 
record  (••UTR")  format, 
to  submission  via  CPU  or 

will  allow  ISCC  to 
submitted  via  S.W.I.F.T.  ••  In 
the  UTR  format,  the 
11  allow  ISCC  to  accept  data 
format.  ^  Data  submitted  via 
vill  be  routed  through 
system  to  validate  the 
ity  against  ISCCs 
I  irior  to  the  validation  and 

Data  submitted  via 
1  vill  go  directly  to  the 
i  ind  edit  process."^  Currently, 


prov 
pri  ;es 


pmts. 
I  ) 
ni 
prop^  )sed 


rules, 
subm  it 
p  uter'i 
J")ori 
com  lection 
trade  1 
n  to  SI 
pro  )osal 


Date  trak 
idi  mt 


for  Worldwide  Interbank  Financial 
[•'S.W.I.F  T .")  operates  a  secure 
communl^tion  and  processing  system  which 
thousands  of  Tmancial  institutions  in  more 
ries  to  communicate  with  each  other 
and  facilitates  the  sending  in  excess 
messages  annually. 
International  Organization  for 
iMti<  n  ("ISO")  was  founded  in  1949  to 
irds  worldwide.  ISO  7775,  the 
temational  securities  messages,  was 
lose  cooperation  with  S.W.I.F.T.  It 
blfched  in  1984.  S.W.I.F  T  has  assumed 
:or  maintenance  of  the  standard, 
sutomaticalty  verifles  the  identity  of 


participants  receive  a  confirmation  that 
ISCC  has  received  the  data.  The 
proposal  will  eliminate  the  sending  of 
the  confirmation.  If  the  data  is  not 
received  in  ISO  7775  format,  ISCC  will 
cfjnvert  the  data  into  this  format  for 
transmission  to  the  service  provider. 
Information  that  does  not  pass  the 
validation  or  edit  process  will  be 
rejected,  and  the  participant  will  bo 
required  to  resubmit  the  data. 

Data  will  be  routed  to  the  service 
provider  using  the  method  required  by 
the  service  provider.  In  general,  ISCC 
will  receive  confirmation  that  the  data 
has  been  received  by  the  service 
provider.  If  the  data  is  sent  using 
S.W.I.F.T.,  ISCC  only  will  receive 
confirmation  that  the  data  was 
transmitted.^  If  the  service  provider  is 
unable  to  process  the  data,  the  service 
provider  will  contact  the  participant 
directly.  Each  day,  the  ser\ice  provider 
will  provide  reports  on  behalf  of  the 
participants'  accounts  to  ISCC  which 
ISCC  will  retransmit  to  the  participants. 

The  proposed  rule  change  will 
facilitate  and  centralize  the  processing 
of  international  transactions  at  a 
beneficial  cost  to  members  which 
ultimately  will  be  reflected  in  services 
to  the  investing  public.  Accordingly, 
these  changes  are  consistent  with  the 
requirements  of  the  Act,  specifically 
Section  17A  of  the  Act,  and  the  rules 
and  regulations  thereunder. 

B.  Self-Regulatory' Organization's 
Statement  on  Burden  on  Competition 

ISCC  does  not  believe  a  burden  will 
be  placed  on  competition  as  a  result  of 
the  proposed  rule  change. 

C.  Self-Regulatory^  Organization's 
Statement  on  Commenti,  on  the 
Proposed  Rule  Changes  Received  From 
Members,  Participants,  or  Others 

ISCC  has  not  solicited  or  received  any 
comments. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  ISCC  consents,  the 
Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


ty  fi 


pirty. 


'Additionally,  S.W.I.F.T..  h.sltad  o!  iM.C.  will 
verify  the  number  of  records  t.-bnsniiMfd. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  WTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450Tifth  Street,  NW., 
Washington.  DC  20549,  and  at  the 
principal  offices  of  ISCC.  All 
submissions  should  refer  to  File  No. 
SR-ISCC-94-06  and  should  be 
submitted  by  February  8, 1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  dfelegati- 
authority." 

Margaret  H.  McFarland, 
D^uty  Svcretan,'. 
|FR  Doc:  0.1-1104  Filed  1-17-95;  8.45  .im| 
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[Release  No.  34-35208;  File  No.  SR-NASD- 
94-€6] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
of  Proposed  Rule  Change  Relating  to 
Amendments  to  the  Examination 
Specifications  and  Study  Outline  for 
the  General  Securities  Sales 
Supervisor  (Series  8)  Examination 

lanuary  10,  190,=i. 

Pursuant  to  Section  19(b)(1)  of  the 
.Securities  Exchange  Act  of  1934 
("Act") '  notice  is  hereby  given  that  on 
December  1,  1994  the  National 
Association  of  Securities  Dealers.  Inc.. 
("N.^SD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  C'Commission"  or  •"SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  riilt^ 
change  from  interested  persons. 


"  17  CFK  200.3O-3id)(12)  (19941. 
'15l'.S.r.  7«b;b;(l)(1988). 


I.  Self-regulatory  Organization 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  amendments 
to  the  examination  specifications  and 
study  outline  for  the  General  Securities 
Sales  Supervisor  C'Series  8") 
qualification  examination,  an  industry 
wide  qualification  examination  for 
securities  sales  supervisors.  The 
amendments  revise  materials  pertaining 
to  recently  enacted  federal  and  SRO 
rules  and  regulations,  new  products  and 
changes  in  industry  practices.  The 
number  of  questions  per  examination 
and  the  examination  time  are  unaffected 
by  the  amendments. 

The  above  amendments  do  not  result 
in  any  textual  changes  to  the  NASD  By- 
Laws,  Schedules  to  the  By-Laws,  Rules, 
practices  or  procedures. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
mav  be  examined  at  the  places  specified 
in  Item  III  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(Aj  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Series  8  examination  is  generally 
required  under  rules  of  the  self- 
regulatory  organizations  ("SROs")  for 
persons  who  are  engaged  in  the 
supervision  of^  general  securities  branch 
offices  [i.e.,  Branch  office  managers)  and 
of  general  securities  registered 
representatives.  The  Series  8 
e.xamination  tests  a  candidate's 
knowledge  of  securities  industry  rules 
and  regulations  and  certain  statutory 
provisions  applicable  to  general 
securities  sales  supervision.  The  Series 
8  Content  Outline  details  the  subject 
coverage  and  question  allocation  of  the 
examination.  "The  Examination 
Specifications  detail  the  areas  covered 
by  the  examination  and  break  down  the 
luimber  of  examination  questions  pulled 
from  each  area. 

The  NASD  periodically  reviews  the 
content  of  the  qualification 
examinations  it  administers  to 
determine  whether  amendments  are 
necessary  or  appropriate  in  view  of 


changes  pertaining  to  the  subject  matter 
covered  by  the  examinations.  Revision 
of  the  Series  8  Examination. 
Examination  Specifications,  and 
Content  Outline  was  recently 
undertaken  by  an  industry  committee 
composed  of  representatives  ft-om  SROs 
(the  New  York  Stock  Exchange,  the 
American  Stock  Exchange,  the  Chicago 
Board  Options  Exchange,  the  Municipal 
Securities  Rulemaking  Board,  the 
National  Association  of  Securities 
Dealers  and  the  Philadelphia  Stock 
Exchange)  and  representatives  from 
broker-dealers,  including  branch  office 
managers,  compliance  personnel  and 
corporate  executives,  to  update  the 
examination  in  view  of  changes  in 
relevant  laws,  rules  and  regulations,  the 
development  of  new  products,  and  to 
reflect  various  changes  in  industry 
practices.  The  committee  reviewed  the 
examination  specifications,  content 
areas  and  item  bank  and  developed 
some  new  questions  in  new  areas. 

The  revised  examination  continues  to 
cover  the  areas  of  knowledge  required  to 
supervise  sales  activities  in  securities, 
however,  the  focus  of  the  content  of  the 
examination  has  been  shifted  to 
concentrate  more  closely  on  super\isory 
duties.  Accordingly,  certain  questions 
have  been  deleted  from  the  examination 
which  deal  with  routine  calculations 
and  basic  product  knowledge  and 
questions  on  new  federal  and  SRO  rules 
and  regulations  have  been  incorporated 
into  the  exam,  as  well  as  questions  on 
new  products,  supervision  and  changes 
in  industr\'  practices.  The  revised 
Examination  Specifications  and  Content 
Outline  reflect  the  revised  content  of  the 
examination.  The  examination  will 
remain  a  six-hour,  two-part,  200 
question  examination. 

The  Commission  recently  approved 
two  parallel  filings  of  the  New  York 
Stock  Exchange.  Inc.  ("NYSE")  and  one 
filing  of  the  Philadelphia  Stock 
Exchange.  Inc.  ( "Phlx").^  No  comments 
were  received  on  either  the  NYSE  and 
Phlx  proposals.  The  Commission 
anticipates  that  the  other  appropriate 
SRO  participants  also  will  file  the 
revised  Specifications  and  Content 
Outline  for  approval  by  the 
Commission.  The  NASD.  NYSE  and 


-  Scr  Securities  ELxchange  Act  Release  No.  34967 
(Nov.  10.  1994).  59  FR  59803  (Nov.  18.  1994)  (File 
Nos.  SR-NySE-94-23  (revised  Content  Outline  for 
Series  8  Examination).  SR-NYSE-94-24  (exam 
specificaiions  for  Series  8  Examination)):  and 
Release  No.  35020  (November  29.  1994).  59  FR 
62769  (Dec.  6.1994)  (File  No.  SR-Phbt-94-51  (exam 
specifications  for  Series  8  Examination  and 
corresponding  Content  Outline).  Both  the  NYSE 
and  Phlx  approval  orders  are  contingent  upon  the 
Tiling  of  the  revised  Examination  Specifications  and 
Content  Outline  by  other  appropriate  SROs,  and 
approval  of  those  Tilings  by  the  Commission. 


other  SROs  may  use  the  revised 
Examination.  Specifications  and 
Content  Outline  after  the  Commission 
has  approved  the  proposed  rule  changes 
of  the  other  appropriate  SRO 
participants. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(g)(3)  of  the 
Act  in  that  the  proposed  changes  to  the 
examination  are  to  ensure  persons 
seeking  registration  in  the  securities 
industry  have  attained  the  requisite 
levels  of  knowledge  and  competence. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither' 
solicited  nor  received. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary'.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  .NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  ail  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commissions  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principaj  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  8,  1995. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and,  in 
particular,  with  the  requirements  of 
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Section  15  \(g)(3)  of  the  Act.^  Section 
15A(g)(3)  \  rovides  that  a  registerHd 
securities  ;  ssociation  may  deny 
membersh:  p  to,  or  condition  the 
membersh  p  of,  a  registered  broker  or 
dealer  if  si  ch  broker  or  dealer  does  nol 
meet  the  k  q\iisite  levels  of  knowledge 
and  compe  lence. 

The  Con  mission  believes  that 
revising  th  >  Series  8  Examination, 
Specificati  )ns  and  Content  Outline 
should  hcl  )  to  ensure  'hat  only  those 
securities  s  ales  super\'isors  with  a 
compreher  sive  knowledge  of  current 
NASD  rule  i,  as  well  as  an 
understanc  ing  of  the  Act,  will  be  able  to 
supervise  j  enerai  securities  branch 
offices  and  registered  representatives. 
The  Comm  ission  believes  that  the 
revised  are  js  covered  by  the 
Examinati<  n.  Specifications  and 
Content  Oi  tline  are  appropriate  subject 
matters  am  1  include  a  sufficiently  broad 
range  of  to  )ics  to  ensure  an  appropriate 
level  of  ex  ertise  by  supervisors. 
Additionaiy.  the  revised  examination 
tests  relev£  nt  subject  matters  in  view  of 
changes  in  applicable  laws,  rules, 
regulations,  products,  and  industry 
practices.  Ily  ensuring  this  requisite 
level  of  km  )wledge.  the  NASD  can 
remain  cor  fident  that  securities  sales 
supervisor  have  demonstrated  an 
acceptable  level  of  securities  knowledge 
to  carry  ou  their  responsibilities. 

The  appi  oval  is  contingent  upon  the 
filing  of  thii  Examination  Specifications 
and  Ccntei  t  Outline  by  the  other 
appropriate !  SROs  and  the  approval  of 
those  filinj  s  by  the  Commission. 

The  Con  mission  finds  good  cause  for 
approving  he  proposed  rule  change 
prior  to  th«  30th  day  after  the  date  of 
publicatioi  of  notice  of  filing  thereof  in 
the  Federal  Register.  The  Commission 
believes  that  accelerated  approval  is 
appropriat ;  given  that  the  Commission 
recently  af  proved  two  parallel  and 
substantiv  ily  identical  filings  by  the 
NYSE,  anc  the  importance  of 
implenienl  ing  the  revised  Content 
Outline  an  J  Series  8  Examination  as 
soon  as  pri  cticable. 

It  is  ther  ;fore  ordered,  pursuant  to 
Section  19  b)(2)*  that  the  proposed  nile 
change  is  i  pproved  contingent  upon  the 
filing  of  ih ;  Examination  Specifications 
and  Contei  it  Outline  by  the  other 
appropriat ;  SROs  and  the  approval  of 
those  filin  s  by  the  Commission. 


For  I  he  G 
Market  Reg 
atithorifv."* 


•15US.C. 
•isi;s.c. 

I7f;FR2 


JMI 


.1  mmission,  by  the  Division  of 
lation,  pursuant  io  lii^legatcd 


Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  95-1109  Filed  1-17-95;  8:45  ami 
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94-44] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
New  York  Stock  Exchange,  Inc. 
Relating  to  Amendments  to  Market-at- 
the-Close  Order  Handling 
Requirements  for  Expiration  and  Non- 
E;tpiration  Days 

January  10, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(1).  notice  is 
hereby  given  that  on  December  5,  1994, 
the  New  York  Stock  Exchange.  Inc. 
("NYSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
nile  change  as  described  in  Items  I.  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terras  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
modifications  to  the  order  entry  and 
imbalance  display  procedures  for 
market-at-the-close  ("MOC")  orders  on 
expiration  and  non-expiration  days,  as 
described  in  two  separate  Information 
Memos.  The  Information  Memo  for 
expiration  days  would  be  issued  before 
each  application  of  the  pilot  program 
that  allows  the  NYSE  to  use  auxilian, 
closing  procedures  for  handling  MOC 
orders  on  expiration  days  (subject  to 
Commission  approval);'  the  Information 
Memo  for  non-expiration  days  would  be 
issued  once  this  filing  is  approved.*  The 


■8o-3((!)(3)  (V.Ui»). 
•eslb)(2)  (1WJ8). 
(i).J0-J(j:)ll2!. 


'  The  Commission  has  approvri*  i.ht  NYSE's 
d;j.xiiiar>'  closing  procedures  for  h<ir)diin(!  MOT 
urders  on  e.xpiraiion  days  on  a  pilot  tiasii  until 
October  .31.  1095.  S<w  Securities  Exchange  Act 
Release  No.  349U.  (October  Jl.  19«4i,  5<)  FR  55507 
(November  7. 1994)  [Kile  No.  SR-NYSt-94-32). 
[be  .\YSE  IMS  reqae.«.!pd  that  the  revised 
l)rocedures  for  expiration  days,  as  proposed  herein, 
b.'  approved  af  pan  of  the  pili)!  program  that  is 
1  iirrently  in  eilect  .S"ee  letter  from  Donald  Siemw. 
Director,  Meriiet  Surveillance,  NYSt,  to  Beth 
Mekler,  .Attorney.  Division  of  Market  Regulation, 
.SKC.  dated  Doremhei  22, 1994  (•■Decenifier  22nd 
letter"). 

''The  Commisiion  has  appmved  ;he  NYSt'.s 
i:!nsing  procedures  for  non-expiration  days  on  a 
permanent  basis.  See  Sectiriiie>  Exchange  Act 
Release  No  31291  (October  6,  1992).  57  FR  47149 
(October  14,  1992)  (File  No  SR-NYSE-92-12).  Th.> 
NY.St  has  mqiiested  that  the  revised  proi»rture*  for 


term  'expiration  days"  refers 
collectively  to  the  last  trading  day 
before  the  one  day  a  month  that 
,standardized  contracts  in  stock  indtix 
futures,  stock  index  options  and  options 
on  stock  index  futures  expire 
(  "Expiration  Friday"),  and  the  last 
trading  dav  of  each  calendar  expiration 
("QIX")  options  ("QIX  Expiration  Day"). 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutor\  Basis  for,  the  Proposed  Rule 
(change 

In  its  filiisg  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpo.se  of 
and  basis  for  the  proposed  rule  c  hange 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  al 
the  places  specified  in  Item  IV  lielow. 
1  he  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statt^ments. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statu  ton'  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Under  the  current  pilot  program  for 
expiration  days.'  NYSE  procedures 
require  that  MOC  orders  in  any  stock 
related  to  a  strategy  involving  expiring 
index  derivative  products  be  entered  for 
e.xecution  by  3:40  p.m..  and  that  no 
cancellation  or  reduction  of  any  MOC 
order  in  any  stock  take  place  after  3:40 
p.m.  For  the  pilot  stocks  on  expiration 
days,-*  imbalances  of  50.000  shart:s  or 
more  are  published  as  soon  as 
practicable  after  3:40  p.m.  After  the 
imbalance  publication.  MOC  orders  in 
the  pilot  stocks  may  be  entered  only  to 
offset  a  published  imbalance.  MOC 
orders  may  not  be  entered  H  there  is  no 
imbalance  publication.  The  Exchange 
proposes  that  all  MOC  orders  in  all 
stocks  (regardless  of  strategy)  be 
required  to  be  entered  by  3:40  p.m.  on 
expiration  days,  except  orders  to  offset 
imbalance  publications. 

Currently,  on  non-expiration  days, 
imbalances  of  50.000  shares  or  more  in 


non-expiration  days,  as  proposed  herein,  br 
sppr-ned  on  a  permanent  basis.  Spp  neiemhet  21»iMf 
Iclter,  supra,  note  1. 

'Set-  supw.  note  1. 

■•The  Expiration  Friday  pilot  stocks  j-onsist  o!  Ili»^ 
-Sn  most  hi.,;!'.lv  capitalized  Standard  &  Pours 
(".S&l' ')  500  stocks  and  any  component  stocks  of 
&.f  Major  Market  Index  ("MMl")  nol  iricliidifl 
ti-.i-rein.  The  QIX  Expiration  Day  pilot  slocks  rx»nsi.>-l 
o!  the  5U  most  .'lighly  capitalizeid  S&P  .50n  sloi.ks. 
anv  I  omponent  stocks  of  the  MMI  not  in<  ludtid 
ititrfin and  the  10 highest  weighted  ,S»P Midi ap 
4(ir).s»iKks. 


the  pilot  stocks  5  or  in  stocks  being 
added  to  or  dropped  from  an  index  are 
published  as  soon  as  practicable  after 
3:45  p.m.  In  contrast  to  the  expiration 
day  procedures  described  above,  there  is 
no  deadline  for  the  entry  or  cancellation 
of  MOC  orders  on  non-expiration  days. 
Imbalance  publications  on  non- 
expiration  days  are  for  information 
purposes  only  and  do  not  preclude  the 
entry  or  cancellation  of  MOC  orders  on 
either  side  of  the  market  in  such  stocks. 

The  Exchange  is  proposing  to  set  a 
deadline  of  3:50  p,m,  for  the  entr}'  of  all 
MOC  orders  in  all  stocks  on  non- 
expiration  days,  except  orders  to  offset 
imbalemce  publications.  Brokers  in  the 
crowd  would  be  required  to  make  their 
MOC  interest  known  to  the  specialist  by 
this  time.  Imbalance  publications  of 
50.000  shares  or  more  in  the  pilot 
stocks,  or  in  stocks  being  added  to  or 
dropped  from  an  index,  would  be 
published  as  soon  as  practicable  after 
3:50  p.m.  After  3:50  p.m.,  MOC  orders 
may  be  entered  only  to  offset  published 
imbalances.  The  purpose  of  setting  this 
deadline  is  to  minimize  excess  market 
volatility  that  may  be  associated  with 
large-size  MOC  orders  that  are  entered 
very  near  the  close  on  non-expiration 
days.  MOC  orders  would  be  irrevocable 
after  3:50  p.m.  on  non-expiration  days. 

The  pilot  for  limit-at-the-close 
("LOC")  orders  would  continue  to 
require  that  such  orders  be  entered  by 
3:55  p.m.  in  response  to  a  published 
imbalance  in  one  of  the  Lc5c  pilot 
stocks.*"  Information  Memos  would  be 
issued  to  announce  these  changes  to  the 
E.xchange  membership. 

2.  Statutory'  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  that  an  Exchange 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and.  in  general,  to  protect  investors  and 
the  public  interest.  The  proposed  rule 
change  does  so  by  preventing  a  last- 
minute  influx  or  disappearance  of  MOC 
orders  which  could  potentially  add  to 
volatility  at  the  close. 


'  .S*-**  supra,  note  4. 

'•A  LOC  order  is  a  limited  price  order  entered  for 
exw.ution  at  the  closing  price  if  the  closing  price 
is  within  the  limit  specified.  The  Commission  has 
approved  LOC  order  entry  on  a  pilot  liasis  until  July 
ir>.  1995.  See  Securities  Exchange  Act  Release  No. 
3:i70(i  (March  3,  1994).  59  FR  1 1093  (March  9, 
1994)  (File  No,  SR-NYSE-92-37).  Under  that  pilot 
program.  LOC  orders  may  be  entered  only  to  olTset 
ri  published  imbalance  of  MOC  orders.  The  deadline 
for  LOC  order  entry  is  3:55  p.m.  LOC  orders  are 
irrevocable  on  expiration  days:  on  non-expiration 
days,  cancellation  of  LOC  orders  is  prohibited  after 
3:55  p.m.  Currently,  the  NYSE  permits  LOC  order 
entry  in  five  of  the  pilot  stocks. 


B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  wilj: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W,, 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-94- 
44  and  should  be  submitted  bv  February 
8.  1995. 


For  the  Commission,  by  Ihe  Division  of 
Market  Regulation,  pursuant  fo  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretar}: 

[FR  Doc.  95-1197  Filed  1-17-95;  8:45  ami 

BILLING  CODE  801(M)1-M 


Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Century 
Communications  Corp.,  Class  A 
Common  Stock,  $.01  Par  Value)  File 
No.  1-9676 

lanuarv'  10,  1995. 

Centur}'  Communications  Corp. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specific  security 
("Security")  from  listing  and 
r€;gistration  on  the  American  Stock 
Exchange.  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  in 
addition  to  being  listed  on  the  Amex. 
the  Securitv  is  listed  on  the  NASDAQ 
National  Market  System  ("NASDAQ/ 
NMS").  The  Security  commenced 
trading  on  the  NASDAQ/NMS  at  the 
opening  of  business  on  Januar>'  5. 1995 
and  concurrently  therewith  the  Security 
was  suspended  from  trading  on  the 
Amex. 

The  Company's  decision  to  withdraw 
the  Security  from  Listing  on  the  Amex 
was  based  upon  the  Companv's  belief: 

(1)  that  the  NASDAQ/NMS  system  of 
competing  market  makers  will  result  in 
increased  visibility  and  sponsorship  for 
its  common  stock  than  is  presently  the 
case  with  the  single  specialist  on  the 
Amex; 

(2)  that  the  NASDAQ/NMS  system 
will  offer  the  Company's  shareholders 
more  liquidity  than  is  presently 
available  on  the  Amex  and  less 
volatility  in  quoted  prices  per  share 
when  trading  volume  is  slight: 

(3)  that  the  NASDAQ/NMS  system 
will  offer  the  opportunity  for  the 
Company  to  secure  its  ov\-n  group  of 
market  makers  and  expand  the  capital 
base  available  for  trading  in  the 
common  stock;  and 

(4)  that  the  firms  making  a  market  in 
the  Companv's  common  stock  on  the 
NASDAQ/NMS  system  will  also  be 
inclined  to  issue  research  reports 
concerning  the  Company,  thereby 
increasing  the  number  of  firms 
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providing  ir  stitutional  research  and 
advisory  rej  orts. 

Any  inter  fsted  person  may.  on  or 
before  Januc  ry  31,  1995  submit  by  letter 
to  the  Secre  ary  of  the  Securities  and 
Exchange  O  immission,  450  Fifth  Street, 
NW  .  Washi  igton.  DC  20549,  facts 
bearing  upo  i  whether  the  application 
has  been  me  de  in  accordance  with  the 
rules  of  the  \mex  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commissior  for  the  protection  of 
investors.  T  le  Commission,  based  on 
the  informal  ion  submitted  to  it.  will 
issue  an  ord  sr  granting  the  application 
after  the  dat ;  mentioned  above,  unless 
the  Commis  iion  determines  to  order  a 
hearing  on  t  le  matter. 

For  the  Cor  imission,  by  ihe  Division  of 
Market  Regul  ition,  pursuant  to  delegated 
authority 

Margaret  H.  .llcFariand. 
Deputy  Secre  ary: 
IFR  Dof   95-1  108  Filed  1-17-95;  8:-J5  ami 

BtLLING  CODE  I  >10-01-M 


[Rel.  No.  1C-:  0828:  File  No.  812-9250] 


The  Penn 
Company, 


Insurance  and  Annuity 
al. 
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of  Application  for 
I  inder  the  Investment 
of  1940  (the  "1940  Act" 
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and  Exchange 
SEC"  or  Ihe 


APPLICANTS:  The  Penn  Insurance  and 
Annuity  Company  ("Company").  PIA 
Variable  Annuity  Account  I  ("Separate 
Account  ■),  i  ind  Horner.  Townsend  & 
Kent.  Inc.  ("Homer" 
RELEVANT  19 10  ACT  SECTIONS:  Order 
roquestcd  u  ider  Section  6(c)  for 
exempli' uis  from  Sections  22(d),  2B(a)(2) 
and  27(c)(2)|of  the  1940  Act. 


THE  APPLICATION: 
leek  an  order  to  permit  the 
to  deduct  a  mortahty  and 
charge  under  certain 
ani^uity  contracts  from  the 
Separate  Account,  or  any 
account  established  by 
in- the  future  to  support 
milar  variable  annuity 
e  "Contracts"),  and  (ii)  to 
ci^ntingent  deferred  sales 
medically  related 
and  "disabihty 
.vithdrawals"  under  the 


SUMMARY  OF 

Applicants 

Company  (i 

expense  risi 

variable 

assets  of  the 

other  se 

the  compani 

materially  s 

contracts  (tl 

waive  the 

charge  for 

free  wi 

related  free 

Contracts. 

FILING  DATE:  The  application  was  filed 

on  September  27.  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granti  ig  the  application  will  be 


d  jfined 
thdra  wals 


issued  unless  the  Commis.sion  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  SEC  by  5:30 
p.m.  on  February'  6, 1995  and 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  of  the 
nature  of  the  interest,  the  reason  for  the 
request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  bv  writing  to  the  Secretary  of 
the  SEC.  ' 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street  NW.,  Washington.  DC  20549. 
Applicants:  C.  Ronald  Rubley,  Associate 
General  Counsel.  The  Penn  Mutual  Life 
Insurance  Company.  Independence 
Square,  Philadelphia,  Pennsylvania 
19172. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  C.  Amorosi,  Staff  Attorney,  or 
Wendy  Finck  Friedlander,  Deputy 
Chief,'at  (202)  942-0670.  Office  of 
Insurance  Products  (Division  of 
Investment  Management. 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC. 

Applicants'  Representations 

1 .  The  Company  is  a  Delaware  stock 
life  insurance  company •  The  Company 
is  a  wholly  owned  subsidiary  of  The 
Penn  Mutual  Life  Insurance  Company 
("Penn  Mutual"). 

2.  The  Separate  Account  is  a 
segregated  investment  account 
established  under  Delaware  law  on  July 
13,  1994  by  the  executive  committee  of 
the  Company's  board  of  dinrtors.  The 
.Separate  Account  is  registwbd  under  the 
1940  Act  as  a  unit  investment  trust. 

3.  Homer,  a  wholly  owned  subsidiary 
of  Penn  Mutual,  is  registered  as  a 
broker-dealer  under  the  Securities 
Exchange  Act  of  1934.  Horner  will  serve 
as  the  principal  underwriter.  The 
Contracts  will  be  sold  by  licensed 
insurance  agents  who  are  registered 
representatives  of  Homer  or  of  a 
registered  broker-dealer  who  has 
entered  into  a  selling  agreement  with 
Horner. 

4.  The  Contracts  are  individual 
combination  variable  and  fixed  annuity 
contracts.  The  amounts  and  timing  of 
purchase  payments  under  the  Contracts 
will  be  determined  by  Contract  Owners, 
except  as  follows.  The  minimum  initial 
purchase  payment  is  $2,000  for 
Contracts  qualifying  as  individual 


retirement  annuities  under  Section  408 
of  the  Internal  Revenue  Code  of  1986,  as 
amended,  and  for  Contracts  qualifying 
as  tax  deferred  annuities  under  Section 
403(b)  of  the  Internal  Revenue  Code. 
The  minimum  initial  purchase  payment 
for  non-qualifying  Contracts  is  $5,000. 
The  minimum  subsequent  purchase 
payment  is  $250  for  all  Contracts. 
Payments  under  a  Contract  in  excess  of 
$1  million  require  the  Company's  prior 
approval. 

5.  The  Contracts  provide  for  five 
forms  of  annuity  payment  options:  (1) 
an  annuity  for  a  specified  number  of 
years;  (2)  a  life  annuity;  (3)  a  life 
annuity  with  payments  guaranteed  for 
10  or  20  years;  (4)  a  joint  and  sur\'ivor 
annuity;  or  (5)  such  other  form  of 
annuity  as  the  Company  may  agree 
upon  with  the  Contract  Owner.  Except 
for  an  annuity  for  a  specified  number  of 
years,  which  is  available  only  on  a  fixed 
basis,  all  of  the  options  may  be  elected 
on  a  variable  or  fixed  basis. 

6.  Two  forms  of  administrative 
charges  are  deducted  from  the 
Contracts.  First,  the  application  states 
that  on  ever>'  contract  anniversary  prior 
to  the  Annuity  Date  and  on  eVery  other 
date  when  the  Variable  Account  Value 
is  reduced  to  zero  through  a  withdrawn! 
or  transfer,  the  Company  will  deduct 
from  the  Variable  Account  Value  a 
contract  administration  charge  of  $30  or. 
if  less.  2%  of  the  Variable  Account 
Value.  However,  if  the  Variable  Account 
Value  is  greater  than  $50,000.  there  will 
be  no  such  deduction.  The  appli(  ation 
states  that  the  charge  is  made  by 
cancelling  accumulation  units  credited 
to  the  Contract,  with  the  charge 
allocated  pro  rata  among  the 
subaccounts  comprising  the  Variable 
Account  Value.  Second,  the  Company 
will  also  deduct  from  the  Separate 
Account  a  daily  administration  charge 
equal  to  an  effective  annual  rate  of 
0.15%  of  the  daily  net  assets  of  the 
Separate  Account.  The  application 
states  that  these  administration  charges 
are  guanmteed  not  to  increase.  The 
Company  also  states  that  the 
administrative  charges  are  intended  not 
to  exceed  the  Company's  anticipated 
administrative  expenses  over  the 
periods  the  Contracts  are  in  force.  The 
Company  represents  that  these  charges 
will  be  deducted  in  reliance  on  Rule 
2Ra-l  under  the  1940  Act. 

7.  A  contingent  deferred  sales  charge 
(the  "Sales  Charge")  of  up  to  6%  may 
be  deducted  in  the  event  of  full  or 
partial  w  ithdrawal  from  the  contract 
value  prior  to  the  Annuity  Date.  The 
Sales  Charge  will  be  imposed  only  on 
withdrawals  of  purchase  payments  in 
cases  where  the  purchase  payment  was 
madft  w  ithin  seven  vears  of  the  date  of 


the  withdrawal.  Purchase  payments  will 
be  tr«aled  as  withdrawn  on  a  first  in. 
first  (lut  basis.  The  following  table 
shows  the  s<:hedule  of  the  Sales  Cliargt- 
that  will  be  applie<l  t(»  withdrawal  of  a 
purchase  payment: 


Numt>er  of  full  contract  years 
Since  purchase  payment 

AppUcat><e 

charge 

(percent) 

0* 

6 

1                 

6 

2          

5 

3    

4 

4  - 

5     

3 

2 

6 

1 

7         

0 

The  Sales  Charge  may  bt;  reduced  on 
Contracts  sold  to  a  trustet!,  employer  or 
similcU-  party  pursuant  to  a  retirement 
plan  or  to  a  group  of  individuals,  if  such 
sales  are  expected  to  involve  reduc:ed 
sales  expenses.  The  Applicant 
reprcisents  that  the  reduction  will  not  be 
unfairly  discriminatory  to  any  Contract 
Owner. 

8.  The  Contracts  provide  that  several 
types  of  withdrawals  may  be  made 
without  incurring  a  .Sales  Charge. 

a.  Seven-Year-Old  Purcha^t^ 
Payments.  The  Contract  Owner  may 
withdraw  any  purchase  payment  which 
was  made  more  than  sev  en  years  befun- 
the  withdrawal  without  incurring  a 
contingent  deferred  sales  charge. 

b.  15%  Free  Withdrawals.  On  the  last 
day  of  the  first  Contract  Year  and  once 
each  Contract  Year  thereafter,  the 
Contract  Owner  may  withdraw  15%  of 
the  total  purchase  payments  without 
incurring  the  contingent  deferred  sales 
c;harge. 

c.  Medically  Related  Free  Withdrawal 
.\fter  the  first  Contract  Year  and  befon- 
the  Annuity  Date,  the  Contract  Owner 
may  withdraw,  without  incurring  a 
contingent  deferred  sales  charge,  up  to 
the  lesser  of  $500,000  or  the  Contract 
Value  if  certain  medically  related 
contingencies  occur.  This  fi^^e 
withdrawal  is  available  if  the  Contract 
Owner  is  (1)  first  confined  in  a  nursing 
home  or  hospital  while  the  Contract  is 
in  force  and  remains  confined  for  at 
least  90  days  in  a  row  or  (2)  first 
diagnosed  as  having  a  fatal  illness  (an 
illness  expected  to  result  in  death 
within  two  years  for  80%  of  diagnosefl 
t:ases)  while  the  Contract  is  in  force 
This  benefit  is  not  av^lable  if  the 
Ciontract  Ov\'ner's  age  at  time  of  issue  is 
greater  than  75  or  if  the  Contract  Owner 
has  certain  pre-existing  conditions 

d.  Disability  Related  Free  Withdn  wal 
,\hvr  the  first  Contract  Year,  tlw 
Contract  Owner  may  withdraw,  without 
incurring  a  contingent  deferretl  sah^s 


charge,  part  or  all  of  the  Contract  Value 
if  ihc  Ctmtract  Owner  becomes  totally 
disabled. 

e.  Other  Free  Withdrawals.  There  is 
no  contingent  deferred  sales  charge 
imposed  upon  minimum  distributions 
which  are  required  by  the  Internal 
Revenue  Code  qualified  Contracts. 

9.  For  all  Contracts  issued  in 
connection  with  the  Separate  Account, 
the  Company  deducts  a  Mortslitv  and 
Expense  Risk  Charge  that  is  equal,  on  an 
annual  basis,  to  1.25%  of  the  average 
daily  net  assets  of  tlie  5>eparate  Account: 
approximately  0.90%  for  mortality  risks 
and  0.35%  for  expense  risks. 

The  mortality  risks  assumed  by  the 
Cotnpany  arise  in  part  from  the 
Company's  guarantee  that  it  is  obligated 
to  make  annuity  payments  at  least  equal 
to  payments  calculated  based  on 
annuity  tables  provided  in  the 
Contracts,  regardless  of  how  long  an 
annuitant  lives  and  regardless  of  any 
general  improvement  in  life  expectancy 

The  Company  also  assumes  a 
mortality  risk  in  connection  with  the 
provision  of  a  death  benefit.  If  the 
Contract  Owner  dies  prior  to  the 
Annuity  Date,  the  Company  will  pay  th«^ 
beneficiary  the  greater  of  (1)  the 
Contract  Value  {i.e..  the  Variable 
Account  Value  plus  the  Fixed  .^ct;iiunt 
Valud  for  the  valuation  period  in  which 
proof  of  death  and  any  other  required 
information  needed  to  make  payment  is 
received  at  the  Company's  office;  or  (2) 
the  sum  of  the  Fixed  Account  Valu»'  on 
the  date  the  above  information  is 
ret:eived  at  the  Company's  office  and  tht' 
net  purchase  payments  allocated  to  the 
5»cparate  Acxount. 

The  application  states  that  when^  the 
Contrac:t  Owner  dies  before  the  age  of  80 
and  where  permitted  by  state  law.  an 
'enhanc:e<i  rieath  benefit'  will  be  paid 
to  the  beneficiary  if  it  is  greater  than  the 
death  benefit  described  previously.  The 
■■enhanced  death  benefit"  is  the  sum  of: 
(1)  The  Fixed  Acxount  Value,  and  (2) 
the  n«t  purchase  payments  allocated  to 
the  Separate  Account  plus  interest 
accumulated  at  an  annual  inten^st  mte 
of  5'?o  through  the  Contract  Owners 
attained  age  69.  and  interest 
acciunulaled  at  an  annual  interest  rate 
of  3%  tor  years  subsequent  to  attained 
ag(?  70. 

The  expense  risk  assumed  by  the 
Company  is  the  risk  that  the  Company's 
administrative  charges  will  be 
insufficient  to  cover  actual 
administrative  expenses  over  the  lite  of 
lh(!  contract. 

Applicants'  Legal  Analysis  and 
Conditions 

1.  Pursuant  to  Section  r>(c:)  of  the  1940 
Act.  the  Commission  mav.  l»v  order 


upon  application,  conditionally  or 
unconditionally  exempt  any  person, 
security,  or  transaciion,  or  any  class  or 
classes  of  persons,  securities  or 
transactions,  from  any  provision  or 
provisions  of  the  1940  Ad  or  from  any 
rule  or  regulation  thereunder,  if  and  to 
the  extent  that  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  invftstoirs  and  the  purjKisps 
fairly  intended  by  the  policy  and 
pn  visions  of  the  1940  Act. 

2.  Scx:tions  26(a)(2)(C)  and  27(c)(2)  Of 
the  1940  Act  prohibit  a  registered  unit 
investment  trust  and  any  depositi»r  or 
underwriter  thereof  from  selling 
periodic  payment  plan  certificates 
unless  the  pro«:eeds  of  all  payments  are 
deposited  with  a  qualified  tnistee  or 
custodian  and  held  under  arrangements 
whic  h  prohibit  any  payment  to  the 
depositor  or  principal  underwriter 
excrept  a  fee,  not  exceeding  such 
reasonable  amounts  as  the  Ccmimission 
may  prescribe,  for  performing 
bookkeeping  and  other  administrative 
senices. 

3.  Applicants  r««quesl  an  order  under 
.Section  6(c)  exempting  them  from 
Sectirms  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Ac1  to  the  extent  necessarx-  to 
permit  the  deduction  of  the  mortality 
and  expense  risk  charge  from  the  assets 
of  the  Separate  Account  undtT  the 
Contracts.  Applicants  request  that  the 
order  also  permit  the  deduction  of  the 
Mortality  and  Expense  Risk  Charge  from 
the  assets  of  any  other  separate  account 
established  by  the  Company  in  the 
future  to  support  variable  annuity 
contrads  ofTcred  on  a  basis  similar  in  al! 
material  respecrts  to  the  basis  on  which 
the  Contracts  an;  offered. 

4.  Applicants  submit  thnt  their 
request  for  an  order  that  applies  r<j  the 
Separate  Account  and  to  future  separate 
ac:counts  issuing  contracts  that  are 
similar  in  all  material  respects  to  the 
Contracts  is  appropriate  in  the  public 
interest.  Such  an  order  would  promote 

c  iimpetitiveness  in  the  variable  annuit\ 
contract  market  by  eliminating  the  need 
for  the  Company  to  file  redimdant 
eximiptive  applications,  thereby 
n^ducing  its  administrative  expenses 
and  niaxihiizing  the  efficient  use  of  its 
resources.'  Applicants  further  represent 
that  the  nnjuested  relief  is  consistent 
with  the  purposes  of  the  1940  Act  and 
tlu'  protection  of  investors  for  the  sdine 
reasons.  Investors  would  not  receive  an\ 
additional  lienefit  or  additional 
prot«H;tion  by  llie  Company  being 
required  to  repeatedly  s«x*k  exemptive 


.\if)liuints  reprtstr.l  that,  dunng  ir.«-  Nolu« 
IV:i(>«i.  !(«•  iipplicalto!;  will  b^  amended  K>  n-f  tn : 
t'r.'.f^  np.-«-vc!itn!icin 
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relief  with  respect  to  the  same  issues 
addressed  n  this  appHcation. 

5.  Applii  ;ants  represent  that  the 
mortality  a  nd  expense  risk  charge  is 
reasonable  in  relation  to  the  risks 
undertaker  by  the  company  and  within 
the  range  c  f  industry  practice  with 
respect  to  (  omparable  annuity  products. 
Applicant"  base  this  representation  on 
an  analysi!  of  the  mortality  risks,  taking 
into  consic  eration  such  factors  as  any 
contractus  right  to  increase  charges 
above  curr  !nt  levels,  the  guaranteed 
annuity  pi  rchase  rates,  the  nature  of  the 
death  bene  fit  provided,  the  number  of 
transfers  p  ;rmitted  without  charge  and 
the  ability  to  make  free  withdrawals. 
The  Comp  my  represents  that  it  will 
maintain  a;  its  principal  office  a 
memoranc  um,  available  to  the 
Commissic  n  upon  request,  setting  forth 
in  detail  th  is  analysis. 

6.  Appli  :ants  acknowledge  that  it  is 
possible  th  at  the  Company's  revenues 
from  the  ci  intingent  deferred  sales 
charge  ecu  Id  be  less  than  its  costs  of 
distributin  ?  the  Contracts.  In  that  case, 
the  excess  distribution  costs  would  have 
to  be  paid  jut  of  the  Company's  general 
assets,  inc  uding  the  profits,  if  any.  from 
the  mortal  ty  and  expense  risk  charge. 
In  those  ci  cumstances,  a  portion  of  the 
mortality  a  nd  expense  risk  charge  might 
be  viewed  as  offsetting  a  portion  of  the 
costs  relati  ng  to  the  distribution  of  the 
Contracts.  The  Company  represents  that 
there  is  a  r  ;asonable  likelihood  that  the 
proposed  (  istribution  financing 
arrangemeits  will  benefit  the  Separate 
Account  a  id  Contract  Owners.  The 
basis  for  si  ich  a  conclusion  will  be  set 
forth  in  a  i  [lemorandum  maintained  by 
the  Compc  ny  at  its  principal  office  and 
available  t  d  the  Commission  upon 
request. 

7.  The  C  ompany  represents  that  the 
Separate  /  ccount  will  invest  only  in 
management  investment  companies  that 
undertake  in  the  event  the  company 
adopts  a  p  an  to  finance  distribution 
expenses  i  nder  Rule  12b-l  under  the 
1940  Act.  o  have  a  board  of  directors, 

a  majority  of  whom  are  not  interested 
persons  olthe  company  within  the 
meaning  c  f  Section  2(a)(19)  of  the  1940 
Act,  form;  late  and  approve  any  such 
plan. 

8.  Pursuant  to  Section  6(c)  of  the  1940 
Act.  the  A  Dplicants  also  request  that  the 
Commissi  )n  issue  an  order  to  provide 
exemptive  relief  from  Section  22(d)  to 
the  extent  necessar>'  to  permit  the 
.Applicant  >  to  waive  the  contingent 
deferred  s  lies  charge  under  the 
Contracts  md  Future  Contracts  in  the 
event  of  tl  e  contingencies  triggering  the 
right  to  m  ike  the  medically  related  or  a 
disability  related  free  withdrawal  as 
defined  al  ove. 


JMI 


9.  Section  22(d)  of  the  1940  Act 
prohibits  a  registered  investment 
company,  its  principal  underwriter  or  a 
dealer  in  its  securities  from  selling  any 
redeemable  security  issued  by  such 
registered  investment  company  to  any 
person  except  at  a  public  offering  price 
described  in  the  prospectus.  Rule  6c-8 
adopted  under  the  1940  Act  permits 
variable  annuity  separate  accounts -to 
impose  a  deferred  sales  charge. 
Although  Rule  6c-8,  unlike  proposed 
Rule  6c-10.  does  not  impose  any 
conditions  on  the  abiHty  of  the 
investment  company  involved  to 
provide  for  variations  in  the  deferred 
sales  charges.  Rule  6c-8  (again  unlike 
proposed  Rule  6c-10)  does  not  provide 
an  exemption  from  Section  22(d). 
Applicants  recognize  that  the  proposed 
waiver  of  the  contingent  deferred  sales 
charge  in  connection  with  "medically 
related  free  withdrawals"  or  "disability 
related  free  withdrawals  '  described 
above  could  be  viewed  as  causing  the 
Contracts  to  be  sold  at  other  than  a 
uniform  offering  price.  Rule  22d-l  is 
not  directly  applicable  to  Applicants' 
proposed  waiver  of  the  contingent 
deferred  sales  charge  because  that  rule 
has  been  interpreted  as  granting  relief 
only  for  scheduled  variations  in  front- 
end  sales  loads,  not  deferred  sales  loads. 

10.  Rule  22d-2  under  the  1940  Act 
exempts  registered  variable  annuity 
accounts,  their  principal  underwTiters. 
dealers  and  their  sponsoring  insurance 
companies  from  Section  22(d)  to  the 
extent  necessary  to  permit  variations  in 
the  sales  load  or  in  any  administrative 
charge  or  other  deductions  firom  the 
purchase  payments,  provided  that  such 
variations  reflect  differences  in  costs  or 
services,  are  not  unfairly  discriminatory 
and  are  adequately  described  in  the 
prospectus.  Applicants,  however,  do  not 
represent  that  the  waiver  of  the 
withdrawal  charge  under  the  defined 
circumstances  reflects  differences  in 
sales  costs  or  services,  and.  for  that 
reason.  Applicants  do  not  rely  on  Rule 
22d-2  for  the  requested  relief,  even 
assuming  that  Rule  22d-2  does  apply  to 
deferred  sales  loads. 

11.  Applicants  submit  that  the 
proposed  waiver  is  consistent  with  the 
policies  of  Section  22(d)  and  the  rules 
promulgated  thereunder.  One  of  the 
purposes  of  Section  22(d)  is  to  prevent 
an  investment  company  from 
discriminating  among  investors  by 
charging  different  prices  to  different 
investors.  Applicants  represent  that,  to 
the  extent  permitted  by  state  law,  the 
provisions  relating  to  "medically  related 
free  withdrawals"  or  "disability  related 
free  withdrawals"  will  be  included  in 
all  Contracts.  Eligibility  will  be  based  on 
the  Contract  Owner  experiencing  the 


defined  medically  related  contingencies. 
Therefore,  the  benefit  will  not  unfairly 
discriminate  among  Contract  Owners. 
Applicants  submit  that  the  waiver  is 
advantageous  to  Contract  Owners  by 
permitting  them,  upon  experiencing  a 
defined  contingency,  to  make 
withdrawals  fi'om  the  Contract  without 
imposition  of  the  contingent  deferred 
sales  charge.  Applicants  represent  that 
the  waiver  will  not  result  in  dilution  of 
the  interests  of  any  other  Contract 
Owners.  Applicants  also  submit  that 
waiving  the  contingent  deferred  sales 
charge  under  such  circumstances  will 
not  result  in  the  occurrence  of  any  of  the 
abuses  that  Section  22(d)  is  designed  to 
prevent. 

12.  Applicants  represent  that  the 
waiver  of  the  contingent  deferred  sales 
charge  in  connection  with  "medically 
related  free  withdrawals"  and 
"disability  related  free  withdrawals'" 
meets  the  substantive  requirements  of 
Rule  22d-l  in  that  the  waiver  will  be 
uniformly  available  to  all  eligible 
Contract  Owners,  except  where 
prohibited  by  state  law,  and  that  this 
provision  will  be  adequately  described 
in  the  prospectus  of  the  Contracts. 

Conclusion 

Applicants  assert  that,  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
requested  exemptions  from  Sections 
22(d).  26(a)(2)  and  27(c)(2)  of  the  1940 
Act  to  permit  the  Company  (i)  to  deduct 
the  mortality  and  expense  risk  charge 
from  the  assets  of  the  Separate  Account 
under  the  Contracts  and  (ii)  to  waive  the 
contingent  deferred  sales  charge  for 
defined  "medically  related  free 
withdrawals"  and  "disability  related 
free  withdrawals"  under  the  Contracts 
meet  the  standards  in  Section  6(c)  of  the 
1940  Act.  Applicants  assert  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  policies  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
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THRIFT  DEPOSITOR  PROTECTION 
OVERSIGHT  BOARD 

Affordable  Housing  Advisory  Board 
Meeting 

agency:  Thrift  Depositor  Protection 
Oversight  Board. 


ACTION:  Notice  of  meeting  locations. 

SUMMARY:  This  is  to  aruioiuicc  the 
mooting  locations  for  Region  2  and 
Region  5  of  the  Series  19  Regional 
Advison,'  Board  meetings  scheduled 
from  January  18.  through  Februan,'  2  as 
published  in  the  Federal  Register. 
January  4,  1995,  page  530. 
DATES:  The  meetings  are  scheduled  as 
follows: 

1.  Ianuar\-  27,  9  a.m.  to  12:30  p.m.. 
I'hoenix.  Arizona.  Region  5  Advisory 
Board. 

2.  January  31.  9  a.m.  to  12:30  p.m.. 
Miami.  Florida.  Region  2  Advisory 
Board. 

ADDRESSES:  The  meetings  will  !>♦!  held  at 
the  following  locations: 

1. -Phoenix.  Arizona — Holiday  Inn 
Crowne  Plaza  Hotel.  Ill  North  Central 
.\\'v,i\ue. 

2.  Miami.  Florida — Hyatt  Regency 
Miami,  400  S.E.  2nd  Avenue. 
FOR  FURTHER  INFORMATION  CONTACT:  )ill 
Neviiis,  Committee  Management  nffiror. 
Thrift  Depositor  Protection  Oversight 
Board.  808  17th  Street.  .NW.. 
Washington.  DC  20232.  202/416-2H2ti. 

Diitod:  lanuary  12.  199.>. 
(ill  Nevius. 

Coiiiniittfrr  .\iai\ageitient  Officfr 
IKK  Doc.  95-1 1»4  Filed  1-17-95:  8:45  mnj 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Rotorcratt 
Issues 

AGENCY:  Federal  Aviation 

.Administration.  DOT. 

ACTION:  Notice  of  public  nu;oting. 

SUMMARY:  This  notice  am'.oiinces  a 
public  meeting  of  the  FAA's  Aviation 
Rulemaking  Advisor^'  Conmiittee  on 
rotorcraft  issues  to  discuss  current 
rulemaking  actions  and  future  activities 
and  plans. 

DATES:  The  meeting  will  be  held  on 
Ktibruary  2,  1995,  at  9  a.m.  PST.  Arrange 
for  oral  presentations  bv  January  19. 
1995. 

ADDRESSES:  The  meeting  will  be  held  at 
th''  Convention  Center.  Room  No.  N- 
224.  3150  Paradise  Rd,  Las  Vegas. 
N.-vada  89109-9096. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Barbara  ilcrber.  Office  of 
Rulemaking,  Aircraft  &  Aiq)ort  Rules 
Division.  AIR-200.  800  Independence 
A^tinue.  SW..  Washington.  DC  20591, 
hlephone  (202)  267-3498. 


SUPPLEMENTARY  INFORMATION:  The 
referenced  meeting  is  announced 
pursuant  to  section  10(a)(2)  of  the 
Federal  Advisor\-  Committee  .^ci  (Pub. 
1,.  92-463;  5  U.S.C  App.  II).  The  agenda 
will  include: 

•  Introduction  to  the  Revision  of  the 
.AR.AC  procedures. 

•  Report  by  External  Loads  Working 
Croup. 

•  Critique  on  NPRM  (9t-i6) 
Regarding  14  CFK  Parts  27, 29. 
Harmonization 

•  Status  of  Final  Occupant  Protection 
Rule. 

•  Ri'\  iew  New  Tasks. 
.Attendance  is  open  to  the  interested 

public  but  will  be  limited  to  the  space 
available.  The  Public  must  make 
arrangements  by  January  19.  1995.  to 
present  oral  statements  at  the  meeting 
Written  statements  may  be  presented  to 
the  committee  at  any  time  by  providing 
16  copies  to  the  Assistant  Executive 
Dinutor  or  by  providing  the  copies  to 
him  at  the  meeting.  In  addition,  sign 
and  oral  interpretation,  as  well  as  a 
listening  device,  can  be  made  available 
at  the  meeting  if  requested  10  calendar 
days  before  the  meeting.  .Arrangements 
may  be  made  by  contacting  the  person 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT. 

Issr.cd  in  Fort  Worth.  Texas,  nr.  Unuar\'  11. 
1995. 

Mark  Schilling, 

Assistant  r^ccutive  Director  for  Rotorcrjft 
Issuas.  Aviation  Rulemaking  Advison- 
CntnmitU't^. 

IFR  Dfic,  9.S-1145  Filed  1-17-9.5.  8.45  ainl 
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RTCA,  inc.;  Special  Committee  159 
Thirty-Third  Meeting;  Minimum 
Operational  Performance  Standards 
for  AJrt>orne  Navigation  Equipment 
Using  Global  Positioning  System 
(GPS) 

Pursuant  to  section  10(a)(2i  of  the 
Federal  Advisory  Committee  Act  (PL. 
92-163.  5  use,  Appendix  I),  notice  is 
hereby  given  for  Special  Committee  159 
meeting  to  be  held  Februarv  6-10.  1995. 
starting  at  9:00  a.m.  The  meeting  will  be 
held  at  the  RTCA  conference  room.  1 140 
Connecticut  Avenue.  NW..  Suite  1020. 
Washington.  DC  20036. 

Specific  Working  Groups  5>ession.s 

F»!bruary  6 

Working  Group  1.  GPS/GLONASS 
Working  Croup  5.  Fault  Detection  ami 

Isolation 
Ad  Hoc  Working  Group.  Interfun-nce 

I.S.S1H'S 


February  7 

Working  Croup  n.  CPS/Olher 

Navigation  Systems 
Ad  Hoc:  Working  Croup  Interferenci; 

Issues 

February  8 

Working  Croup  4.  Precision  Landing 
Guidance  and  Airport  Surface 
Surveillance 

Working  Group  7.  .Antenna  Performance 

I  fbniisry  9 

Working  Gr.iup  2.  Cil'S/GIC/W.ADCNSS 

February  10 — Agenda — Plenary  Session 

Agenda  will  be  as  follows:  (1) 
Chai.'inan's  introdacton.  mmarks:  (2) 
Approval  of  sununar\-  of  tlio  thirty- 
second  meeting  held  on  Dectunber  9. 
1994;  (3)  Review  working  group  (WG| 
progress  and  identifv  issues  for 
resolution:  (a)  GPS/GLONASS  (WG-1) 
(b)  GPS/GICAVADGNSS  (WG-2)  (c) 
GPS/Other  Navigation  Systems  (WG-3) 
(d)  GPS/Precision  Landing  Guidance 
and  Airport  Surface  Surveillance  (WG- 
4)  (e)  Fault  Detection  and  Isolation 
(Wrr-5)  (0  Interference  issues  (Ad  Hoc) 
(g)  Antenna  Performance  (WG-7);  (4) 
Review  of  EUROCAE  Activities:  (5) 
WA^AS  MOPS  presentation  and  review: 

(6)  .Assigimient/review  of  future  work; 

(7)  Other  business:  (8)  Date  and  place  of 
next  meeting. 

Attendance  is  ijpen  to  the  interested 
public  but  hmited  to  space  availability 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTC.\ 
Secretariat.  1140  Connecticut  .Avenue. 
NW..  Suite  1020.  Washington.  DC 
20036;  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time 

Issufd  in  Wa.shi.ngton.  D.C.  on  )anuar>'  5. 
1995. 

David  W.  Kord. 

Dfsignatfd  Officer. 

IFR  Uo«:.  95-1146  Filed  1-17-95:  8:45  ami 

BILLWG  COOC  4ne-1»-M 


RTCA.  Inc.;  Special  Committee  180 
Eighth  Meeting;  Design  Assurance 
Guidance  for  Airt>orne  Electronic 
Hardware 

Pursuant  to  section  10(a)(2)  of  the 
Ft'deral  .Advisory  Committee  Act  (P.L 
92-463.  5  U.S.C.  Appendix  I),  notice  is 
hereby  given  for  Special  Committee  180 
meeting  to  be  held  March  21-23.  1995. 
starting  at  8:30  a.m.  on  the  first  day  and 
H:()0  a.m.  on  subsequent  d•^•s.  The 
meeting  will  be  held  at  EUROCAE,  17 
me  Hamelin.  Paris.  France. 
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ill  be  as  follows:  (1) 
introductory  remarks;  (2) 
approval  of  meeting  agenda; 
summary  of  joint  meeting 

13-15. 1994;  (4) 
Team  meeting  report;  (5) 
items:  (6)  Review  action 
I^eview  issue  logs;  (8)  Joint 
reports;  (9)  Joint  team 
and  objectives;  (10) 
joint  team  sessions;  (11) 
reports;  (12)  Other  business; 
agenda  for  next  meeting; 
place  of  next  meeting, 
is  open  to  the  interested 
imited  to  space  availability, 
proval  of  the  Chairman, 
the  public  may  present  oral 
at  the  meeting.  Persons 
present  statements  or  obtain 
should  contact  the  RTCA 
1140  Connecticut  Avenue, 
1020,  Washington.  D.C. 
833-9339.  Any  member  of 
may  present  a  written 
o  the  committee  at  any  time. 


kVashington.  DC.  on  January  5, 

F(  ird. 

Officer. 
1147  Filed  1-17-95;  8:45  am] 

4910-13-M 


Intent  To  llule  on  Application  To 
Impose  and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Robert  Miieller  Airport,  Austin,  TX 


AGENCY: 

Admini 
ACTION: 
Applicatidn 


Fiideral  Aviation 
strition  (FAA),  DOT. 

N<  tice  of  Intent  to  Rule  on 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  pu  )lic  comment  on  the 
applicatio  i  to  impose  and  use  the 
revenue  ft  jm  a  PFC  at  Robert  Mueller 
Municipa  Airport  under  the  provisions 
of  the  Avi  ition  Safety  and  Capacity 
Expansior  Act  of  1990  (Title  IX  of  the 
Omnibus  Judget  Reconciliation  Act  of 
1990)  (Pulilic  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14CFRPirtl58). 

DATES:  Co  nments  must  be  received  on 
or  before  1  ebruary  17, 1995. 
addresses:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplica  ;e  copies  to  the  FAA  at  the 
following  address:  Mr.  Ben  Gutter^'. 
Federal  A  /iation  Administration, 
Southwes ;  Region,  Airports  Division, 
Planning  i  ind  Programming  Staff.  ASW- 
610D,  For:  Worth,  Texas  76193-0610. 

In  addil  ion,  one  copy  of  any 
comment!  submitted  to  the  FAA  must 
be  mailec  or  delivered  to  Charles  W. 


JMI 


Gates,  Director  of  Aviation,  at  the 
following  address:  Charles  W.  Gates. 
Director  of  Aviation,  City  of  Austin, 
3600  Manor  Road,  Austin,  Texas  78723. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  Section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ben  Guttery,  Federal  Aviation 
Administration,  Southwest  Region, 
Airports  Division,  Planning  and 
Programming  Staff.  ASW-610D,  Fort 
Worth.  Texas  76193-0610.  (817)  222- 
5614. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Robert  Mueller  Mimicipal  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  December  22, 1994,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Airport  was 
substantially  complete  within  the 
requirements  of  Section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  April  20,  1995. 

The  following  is  a  brief  overview  of 
the  application. 
Proposed  charge  effective  date:  March  1. 

1995 
Proposed  charge  expiration  date:  May 

31.2021 
Total  estimated  PFC  revenue: 

$337,821,000.00 

Brief  description  of  proposed 
project{s): 

Projects  To  Impose  and  Use  PFC's 

New  Airport  Passenger  Terminal 
Complex;  New  Airport  Airfield 
Facilities:  and  New  Airport  Landside 
Facilities. 

Proposed  class  or  classes  of  air 
carriers  to  be  exempted  from  collecting 
PFC's:  On-demand  air  taxi/commercial 
operators  that  (1)  do  not  enplane  or 
deplane  at  the  airport's  main  passenger 
building  and  (2)  enplane  fewer  than  500 
passengers  per  year  at  the  airport. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Southwest  Region.  Airports  Division, 


Planning  and  Programming  Staff,  ASW- 
610D,  2601  Meacham  Blvd.,  Fort  Worth. 
Texas  76137-4298. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Robert  Mueller 
Municipal  Airport. 

Issued  in  Fort  Worth,  Texas  on  Deteniljer 
22,  1994. 

John  M.  Dejnpsey, 
Manager.  Airports  Division. 
IFR  Doc.  95-1148  Filed  1-17-95:  8:45  am\ 

BILUNG  CODE  4910-13-M 

Federal  Railroad  Administration 

Petition  for  Exemption  or  Waiver  ot 
Compliance 

In  accordance  with  49  CFR  Sections 
211.9  and  211.41,  notice  is  hereby  given 
that  the  Federal  Railroad 
Administration  (FRA)  has  received 
requests  for  exemptions  from  or  wai\ers 
of  compliance  with  a  requirement  of  its 
safety  standards.  The  individual 
petitions  are  described  below,  includint; 
the  party  seeking  relief,  the  regulatory 
provisions  involved,  and  the  nature  of 
the  relief 'oeing  requested. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  sini  i- 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA.  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  thest? 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  LI-94-11)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel. 
FRA,  Nassif  Building,  400  Seventh 
Street,  S.W.,  Washington.  D.C.  20590 
Communications  received  before 
February  27,  1995  will  be  considert'd  by 
FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable  .M! 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9:00  a.m.-5:00  p.m.)  in  Room 
8201,  Nassif  Building,  400  Seventh 
Street  SW.,  Washington.  D.C.  20590. 

The  individual  petitions  seeking  an 
exemption  or  waiver  of  complianit;  arr- 
as follows: 


New  Jersey  Transit  Rail  Operations 
(\JTR)  (Waiver  Petition  Docket  Number 
LI-94-11) 

The  NJTR  seeks  a  temporary  waiver  of 
compliance  with  certain  provisions  of 
the  Locomotive  Safety  Standards  (49 
CFR  Part  229)  for  their  locomotives. 
NJTR  is  seeking  relief  from  the 
requirements  of  Section  229.135  that  all 
trains  operating  over  30  mph  shall  be 
equipped  with  an  event  recorder  by  May 
5, 1995.  NJTR  requests  an  extension  of 
24-months.  The  Locomotive  Safety 
Standards  were  revised  on  July  8. 1993. 
to  require  each  lead  locomotive  of  trains 
operating  over  30  mph  to  be  equipped 
with  an  event  recorder  by  May  5. 1995. 
NJTR  operates  300  electric  MU  cars,  15 
electric  locomotives,  83  diesel-electric 
locomotives  and  84  push  pull  control 
cars,  all  of  which  are  equipped  with 
various  event  recording  systems. 
However,  not  all  systems  meet  the 
requirements  of  Section  229.5  in 
recording  steps  of  braking.  Existing 
systems  will  require  extensive  upgrades 
or  replacement  of  the  entire  system  to  be 
in  compliance.  Due  to  the  competitive 
bid  process,  vendor's  ability  to  deliver 
and  installation  of  the  systems,  NJTR 
will  be  unable  to  comply  with  the  May 
5.  1995,  date  and  have  requested  an 
extension. 

Napa  Valley  Wine  Train,  Incorporated 
(N"V'RR)  (Waiver  Petition  Docket 
Number  RSGM-94-16) 

The  NVRR  seeks  a  permanent  waiver 
of  compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
Part  223)  for  one  locomotive.  The 
locomotive  NVRR  52.  a  65-ton  center 
cab  switcher  built  by  General  Electric 
Company  is  used  primarily  for  yard 
switching  of  passenger  cars  and 
locomotives  and  an  occasional  work 
train  transporting  Maintenance  of  V\'ay 
materials.  The  Napa  Valley  Railroad  has 
operated  three  locomotives  on  the  same 
tracks  under  waiver  RSGM-89-15  with 
no  incidents  or  injuries. 

Denver  Railway  Car  Company  (DRCX) 
(Waiver  Petition  Docket  Number 
RSGM-94-17) 

The  DRCX  seeks  a  permanent  waiver 
of  compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
Part  223)  for  all  of  their  passenger  cars 
with  a  side  exit  door.  Section  223.9(c) 
and  223.15(c)  require  that  all  passenger 
cars  built  or  rebuilt  prior  to  July  1, 1980, 
shall  be  equipped  with  four  emergency 
opening  windows.  DRCX  considers  the 
non-locking  side  doors  provide  faster 
emergency  access  than  the  emergency 
opening  windows. 


Buckeye  Central  Scenic  Railroad 
(BCRR)  (Waiver  Petition  Docket 
Number  RSGM-94-18) 

The  BCRR,  seeks  a  permanent  waiver 
of  compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
Part  223)  for  one  locomotive  and  five 
passenger  cars.  The  BCRR  is  a  non-profit 
tourist  railroad  operating  on  5.5  miles  of 
former  Baltimore  &  Ohio  Railroad  tracks 
at  Hebron.  Ohio.  The  passenger  cars, 
having  been  built  prior  to  1945  and  used 
in  excursion  ser\ice  are  exempt  from 
the  requirements  of  Part  223.  "rhe 
locomotive  is  an  EMD  Model  SW-1 
switcher  built  in  1948.  The  BCRR  states 
that  there  have  been  no  incidents  of 
injury  due  to  rock  throwing  nor  of 
broken  windows  in  11  years  of 
operation. 

Delaware  V'alley  Railway  Company, 
Incorporated  (DV)  (Waiver  Petition 
Docket  Number  RSGM  94-19) 

The  DV  seeks  a  permanent  waiver  of 
compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
Part  223)  for  three  locomotives.  The 
locomotives.  OCTR  4118  an  ALCO  RS- 
3  built  in  1952.  W&W  3  an  ALCO  S-2 
built  in  1949  and  NFD  2  an  ALCO  RS36 
built  in  1962,  operate  on  the  former 
Octorara  Railway  Company  (OCTR)  in 
rurarNew  Castle  County,  Delaware  and 
Chester  County,  Pennsylvania.- The 
railroad  states  there  have  been  no 
accidents  or  incidents  involving  glazing 
on  the  DV  or  predecessor  OCTR. 

Batten  Kill  Railroad  Company, 
Incorporated  (BKRR)  (Waiver  Petition 
Docket  Number  RSGM-94-20) 

The  BKRR  seeks  a  permanent  waiver 
of  compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
Part  223)  for  one  passenger  car.  M-403, 
an  RDC  car  built  in  1951,  has  been 
restored  by  the  Northeastern  New  York 
Railroad  Preser\'ation  Group  (NE-Rail) 
who  will  operate  it  in  excursion  ser\'ice 
on  16  miles  of  track  between  Salem  and 
Shushan,  New  York.  Future  plans 
include  operation  of  the  car  over  the 
entire  35  miles  of  the  BKRR.  The 
railroad  states  their  have  been  no 
problems  with  vandalism.  Average  train 
speed  is  15  mph  and  maximum  speed 
is  20  mph. 

Westinghouse  Air  Brake  Company 
(WABCO)  (Waiver  Petition  Docket 
Number  H-92-3) 

In  1992  and  1993,  WABCO  was 
granted  a  test  waiver  for  their  EPIC 
microprocessor  locomotive  brake 
equipment.  Specifically,  the  waiver 
excludes  a  total  of  150  locomotives  from 
the  requirements  of  49  CFR  229.29  for 
a  test  period  of  five  years.  In  their 


required  quarterly  report  on  service 
experience  to  the  FRA,  WABCO  states 
that  over  100  systems  are  now  in  service 
with  50  additional  units  to  be  delivered 
this  year.  Anticipated  sales  in  1995  total 
approximately  500.  Based  on  their 
satisfactory  performance  to  date, 
WABCO  has  requested  that  the  test 
allotment  be  increased  to  at  least  750 
locomotives. 

Issued  in  Washington.  DC  on  Januarv  11. 
1995. 

Phil  Olekszyk. 

Acting  Deputy  Associate  Administrator  for 

Safety  Compliance  and  Program 

Implementation. 

jFR  Doc.  95-1120  Filed  1-17-95:  8:45  am) 

BILUNG  CODE  4>1(M»-P 


Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From  * 
the  Requirements  of  49  CFR  Part  236 

Pursuant  to  49  CFR  Part  235  and  49 
U.S.C.  App.  26,  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  Part  236  as 
detailed  below. 

(Block  Signal  Application  B.S-AP-No.  3338) 

Applicant:  Wheeling  &  Lake  Erie 
Railway  Company,  Mr.  John  Bell,  Senior 
Signal  Technician.  100  East  1st  Street. 
Brewster,  Ohio  44613. 

The  Wheeling  &  Lake  Erie  Railway 
Company  seeks  approval  of  the 
proposed  discontinuance  and  removal 
of  the  traffic  control  system  on  the 
single  main  track  of  the  Bellevue  Line 
between  Spencer,  Ohio,  milepost  92.0 
and  Bellevue.  Ohio,  milepost  54.5,  a 
distance  of  approximately  37.5  miles; 
including  the  retention  of  the 
interlocking  and  associated  approach 
signals  at  Wellington,  Ohio,  and 
installation  of  track  defect  detector 
signals  at  mileposts  63.8  and  68.7  at 
Norwalk.  Ohio. 

The  reason  given  for  the  proposed 
changes  is  to  retire  facilities  no  longer 
required  for  present  operations. 

IBS-AP-No  3339] 

Applicant:  Chicago  and  Central 
Pacific  Railroad,  Mr.  Mark  H. 
Thompson.  Engineer — Communications 
and  Signals,  1006  East  Fourth  Street, 
P.O.  Box  1800.  Waterloo.  Iowa  50704 

The  Chicago  and  Central  Pacific 
Railroad  seeks  approval  of  the  proposed 
modification  of  the  automatic  block 
signal  system,  on  the  single  main  track, 
between  milepost  51.5  and  55.2,  near 
Burlington,  Illinois,  associated  with  the 
installation  of  electronic  coded  track 
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.  the  coBstant  warning  time 
three  highway  rail  grade 


'Vashinglon,  D.C.  on  January  12, 


.-Usocjo^  AdminL'itwtQr  for 
iance  and  Program 


Issued  in 
1995. 

Phil  Oleksz^k 
Acting  Depi  ty 
Safety  Com}  I, 
Implementa  ion 
:FR  Df.c.  95-  1168  Filed  1-17-95;  8:45  ami 
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DEPARTW  EMT  OF  THE  TREASUf»Y 

Customs  I  lervice 

Public  Me  !ting  in  Washington,  DC  en 
Customs  i  lUtomated  Export  System 


stoms  Service,  Treasury, 
ce  of  meeting. 


his  document  provides 
hit] Customs  is  going  to  hold  a 
( ting  in  Washington,  I3C  to 
export  trade  community  on 
developme.ats  of  the 
Export  System, 
meeting  will  be  held  on 
Pebraary  2, 1995,  from  9  a.m. 


The  meeting  will  be  held  in 
E)C  at  the  U.S.  Department 
Auditorium  at  14th  Street 
ion  Avenue  NW. 


INFORMATION  CONTACT: 
,  Automated  Export  System 
( snt  Team  (202)  927-0280.  If 
n  attending  meeting,  RSVP 
)As.  Finley  at  (202)  927-0742. 


SUPPLEMENTARY  INFORMATIOM:  Customs 
will  be  holding  a  public  meeting  in 
Washington.  DC  at  the  Department  of 
Commerce  Aiiditorium  at  14th  Street 
and  Constitution  Avenue  NW.,  on 
Thursday,  February  2, 1995,  from  9  a.m. 
to  1  p.m.  to  update  the  export  trade 
community  on  the  current 
developments  of  the  Automated  Export 
System  (AES).  At  this  meeting  the  AES 
Development  Team  and  the  Trade 
Resource  Group  will  discuss  the 
following  topics: 
1 — Status  of  AES  Development; 
2 — Data  Elements — Frefiling 

Requirements; 
3 — Data  Communications — Technical 

Issues: 
4 — Planned  Implementation  by  July 

1995; and 
5 — Bureau  of  Export  Administration  and 

Office  of  Defense  Trade  Controls 

Interface. 

All  of  the  public  is  invited  to  attend 
the  meeting.  If  you  plan  to  attend, 
please  RSVP  by  FAX  to  Loma  Finley  at 
202-927-0742. 

Dated:  January- 11.  1995. 
Sharon  A.  Mazur, 

Director.  Automated  Export.  System 

Development  Team. 

jFR  Doc.  95-1088  Filed  1-17-95^  8:45  am) 

BILLING  COOE  4a20-(»-P  * 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Persian  Gulf  Expert  Scientific 
Committee,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA),  in  accordance  with  Public  Law 
92—463,  gives  notice  that  meetings  of  the 
VA  Persian  Gulf  Expert  Scientific 
Committee  will  be  held  on: 

Monday.  February  27.  1995,  al  9  a.m.-5 
p4n. 

Tuesday.  February  28, 1995,  at  8:30  a.ra.- 
12:01  p.m. 

The  location  of  the  meeting  will  be  801  1 
Street.  NW.:  Washington.  DC:  room  1105. 

The  Committee's  objective?  are  to  advise 
the  Under  Secretary  for  Health,  about 
medical  Endings  affecting  Persian  Guif  era 
veterans. 

At  this  meeting  the  Committee  will  review 
all  aspects  of  patient  care  and  medical 
diagnoses  and  will  provide  professional 
consultation  as  needed.  The  Committee  may 
advise  on  other  areas  involving  research  and 
development,  veterans  benefits  and/or 
training  aspects  for  patients  and  staff. 

All  portions  of  the  meeting  will  be  open  to 
the  public  except  from  4  p.m.  until  5  p.m.  on 
February  27.  1995,  and  11  a.m.  until  12:01 
p.m.  on  February  28. 1995.  During  these 
executive  sersions  discussions  and 
recommendations  will  deal  with  medical 
records  of  spjecific  p>atients  and  individually 


identifiable  patient  medical  histories.  The 
di.ic]osure  of  this  infonnation  would 
constitute  a  clearly  unwarranted  invasimi  of 
personal  privacy.  Closure  of  these  portions  of 
the  meetings  is  in  accordance  with 
subsection  10(d)  of  Public  Law  92—163,  as 
amended  bv  Public  Law  94—409.  and  as  <  ited 
in5U.S.C.'552b(c)(6). 

Additional  informatioii  conr<!ming 
these  meetings  may  be  obtained  from 
the  Chairperson,  Office  of  PubKe  H*alth 
*  Environmental  Hazaids,  810  Vermont 
Avenue,  NW.,  Washingtoji,  DC"  20420. 

Dated:  December  22, 1994. 

By  Direction  of  the  Secretary': 
Hej'ward  Bannister. 
Committee  Xianagemeni  Officer. 
IFR  Doc.  95-1094  Filed  1-17-95;  a;45amr 

BiLLMG  COOe  S3a»-«1-M 


Veterans'  Claims  Adjudication 
Commission;  Advisory  Notice 

Pursuant  to  section  401(d)  of  Public 
Law  103-446,  the  newly  established 
Veterans'  Claims  Adjudication 
Commission,  chaired  by  the  Honorable 
S.W.  Melidosian,  will  conduct  its  initial 
meeting,  in  Philadelphia.  Pennsylvania, 
at  the  Adams  Mark  Hotel  (City  Avenue 
and  Monument  Road),  commencing  at 
5:00  p.m.  on  Tuesday,  January  17, 1995. 
and  concluding  at  12:00  noon  on 
Thursday,  January  19. 

The  commissions  first  meeting  will 
be  introductory  in  nature  and  will 
include  orientation  sessions  for  the 
benefit  of  the  commission  members  The 
commission  will  also  consider 
organizational  matters  and  hold 
discussions  regarding  its  future  agenda. 

Other  than  periods  which  members 
are  dining,  the  meeting  is  open  to  the 
public.  However,  given  the  nature  of  the 
initial  meeting,  no  amount  of  time  has 
been  designated  for  the  purpose  of 
receiving  verbal  public  comments.  Any 
member  of  the  public  or  of  an 
organization  may,  however,  submit 
appropriate  written  comments  to  the 
Commission  for  its  information  and 
consideration  at  the  following  addre.ss: 
Veterans'  Claims  Adjudication 
Commission  (20C),  U.S.  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  Telephone 
Number  (202)  275-2142. 

Notice  of  future  meetings  of  the 
commission  will  appear  in  the  Federal 
Register. 

Contact  Person;  F.J.  Brizzi,  Jr.,  f202) 
275-2142. 
Darryl  W.  Kehrer, 
Ej'iecutive  Staff 
|FR  Doc.  95-1189  Filed  1-17-95;  8;45am| 

BILUNO  CODE  3320-oi-M 


Sunshine  Act  Meetings 


Federal  Register 
Vol.  60.  No.  11 

Wednesday.  Januan,-  18.  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  Januar\'  10. 
1995.  60  FR  2623. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

MEETING:  January  11.  1995,  10:00  a.m. 

CHANGE  IN  THE  MEETING:  Tlie  following 
Docket  Number  has  been  added  on  the 
Agenda  scheduled  for  January  11.  1995: 

Item  No.  Docket  No.  and  Company 

C.'\G-9— RP94-7f)-000.  Carnegie  Natural  Gas 

Company 
Lois  0.  Cashell. 
Sfcretary. 

IFR  Doc.  95-12,36  Filed  1-13-95:  9:37  am) 
BILLING  COOE  6717-01-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m..  Monday. 
January  23.  1995. 

PLACE:  Marriner  S.  Eccles  Federal 
Reser\e  Board  Building.  C  Street 
entrartce  between  20th  and  21st  Streets. 
N.W..  Washington.  DC.  20551. 

STATUS:  Clcsed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
saUin,-  actions)  involving  individual  Federal 
Keser\'e  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  January  13,  1995. 
Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  95-1396  Filed  1-13-95;  3:52  pm| 

BILLING  COOE  621(M)1-P 


INTERSTATE  COMMERCE  COMMISSION 
Commission  Voting  Conference 

TIME  AND  DATES:  10:00  a.m..  Tuesday. 
January  24.  1995. 
PLACE:  Hearing  Room  A.  Interstate 
Commerce  Commission, 12th  and 
Constitution  Avenue.  N.W.. 
Washington.  D.  C.  20423. 
STATUS:  The  Commission  will  meet  to 
discuss  among  themselves  the  following 
agenda  items.  Although  the  conference 
is  open  for  the  public  observation,  no 
public  participation  is  permitted. 
MATTERS  TO  BE  DISCUSSED: 

Finance  Docket  No.  32435  >.  The  Bay  Line 
Railroad.  LLC. — Acquisition  and  Operation 
Exemption — Rail  Lines  of  Atlanta  &  St. 
Andrews  Bay  Railroad  Company. 

Ex  Parte  346  (Sub-No.  33).  Rail  General 
Exemption  Authority  Exemptions  of  Paints. 
Enamels.  Lacquers.  Shellacs,  etc. 

MC-C-30224.  American  Bus  Association — 
Petition  for  Declarator}-  Order. 

CONTACT  PERSONS  FOR  MORE 
INFORMATION:  Alvin  H.  Brown  or  A. 
Dennis  Watson.  Office  of  Congressional 
and  Press  Services,  Telephone:  (202) 
927-5350.  TDD:  (202)  927-5721. 
Vernon  A.  Williams, 
Secretary. 
IFR  Doc.  95-1273  Filed  1-13-95:  10:56  ami 

BILUNG  COOE  7035-01 -P 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  January  16,  23.  30,  and 

Februar\-6,  1995. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike.  Rockville. 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  January  16 

There  are  no  meetings  scheduled  for  the 
Week  of  January  16. 

Week  of  January  23 — Tentative 

Tuesday.  Januan  24 
10:00  a.m. 


'  Includes  Ft)-32436.  Fail  St^napemcnt  and 
Consulting  Corporation.  Gn^n  Bay  Packaging.  Im 
K  Earl  Durden.  and  Rail  Partners.  LP. — 
Continuance  in  Control  Exemption — The  Bay  Linr 
Railroads.  LLC.  and  Finance  Docket  No.  32437. 
The  AfK'i Railroad.  LLC. — Acquisition  and 
Operation  Exemption — Rail  Lines  of  the  .■\bt>e\-ille 
It  Grimes  Railway  Company. 


Briefing  bv  Executive  Branch  (Closed — ^Ex. 
1) 

Wednesday.  January  25 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  Januar>'  30 — Tentative 

U'edne.<:dny.  February  J 

10:00  a.m. 
Briefing  by  Organization  of -Agreement 
States  (Public  Meeting) 
2:00  p.m. 
Briefing  on  Core  Shroud  Issues  (Public 

Meetingl 
(Contact:  Ashok  Thadani,  301-504-1274) 

Thursday.  February  2 

2:00  p.m. 
Briefing  on  NRC's  Initiatives  on 
Responsiveness  to  the  Public  (Public 
Meeting) 
(Contact:  lames  Blaha.  301-415-1703) 
3:30  p.m. 
Affirmation ''Dicussion  and  Vote  (Publii 

Meeting) 
(if  needed) 

Friday.  February  3 

10:00  am 
Periodic  Briefing  on  Operating  Reactors 
and  Fuel  Facilities  (Public  Meeting) 
2:00  p.m. 
Briefing  on  Advanced  Reactor  Technical 

Issues  (Public  Meeting) 
(Contact:  Ashok  Thadani.  301-504-1274) 

Week  of  February  6 — Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  Februan,-  6. 

Note:  .\ffirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reser\'ed  basis.  Supplementary'  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  items  has  as  yet  been  identified  as 
recjuiring  any  Commission  vote  on  this  dale. 

The  .schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill.  (301)  415-1661. 

Dated:  lanuary  12.  1995. 
William  M.  Hill.  Jr.. 
SECY  Tracking  Officer.  Office  of  the 
Secretary. 

IFR  Dor  95-1363  Filed  1-13-95;  3:17  pm| 
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FEDERAL  I  LECTION  COMMISSION 


[Notic*  1994-13] 

11  CFR  Paris  9003, 9004, 9033,^  and 
9038 

Public  Fina  ncing  of  Presidential 
Primary  and  General  Election 
Candidates 


Correction 


propoe  ed 


In 
beginning 
Thursday, 
following 

l.On 
column,  in 
should  reat 


paje 
secoi  d 


2.  On 
in  the 

seventh  lin  t 
should  reac 


rule  docxmient  94-24623 
page  51006.  in  the  issue  of 
(bctober  6. 1994,  make  the 
corrections: 

51006.  in  the  third 
ihe  ninth  line,  "listed" 
"limited". 

51008,  in  the  first  column, 
full  paragraph,  in  the 
from  the  bottom,  "not" 


on 


page 


3.  On 
in  the 
line,  insert 


paje 
second 


paje 


n€, 


4.  On 
column,  in 
second  h 
"goods". 

5-  On  paj 
column,  in 
the  fifth 
"grounds" 

6.  On 
in  the  last 
"in  come 


lins 


paje 


no 


51009.  in  the  first  column, 

full  paragrah.  in  the  sixth 
'("  before  "D.C.  Cir.  1991)". 

51013,  in  the  second 
the  last  paragraph,  in  the 

foods"  should  read 


e  51015,  in  the  third 
the  first  full  i>aragraph,  in 
ground"  should  read 


51016.  in  the  first  colimm, 
paragraph,  in  the  thk-d  line, 
ihould  read  "income". 
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§9003.3    [CorrectecQ 

7.  On  page  51017.  in  the  first  column, 
in  §9003.3(a)(l)(ii)(B),  in  the  first  Hne, 
insert  "so"  after  "contributions". 

8.  On  the  same  page,  in  the  secomi 
column,  in  §9003.3(a)(l)(iii),  in  the  last 
line.  "Fund"  should  read  "Funds". 

9.  On  page  51018,  in  the  first  column, 
in  §  9003.3(a)(2)(iii),  in  the  sixth  line.  "2 
U.S.C  221a(b)"  should  read  "2  U.S.C. 
41a(b)". 

§  9004.6    (Correctedl 

10.  On  page  51021 ,  in  the  first 
column,  in  §  9004.6(b)fiy,  in  the  seventh 
line  from  the  bottom,  "mad"  should 
read  "made". 

11.  On  page  51022.  in  the  second 
column,  in  the  authority  citation  for  Fart 
9006,  "26  U.S.C.  9006(b)."  should  read 
"26  U.S.C.  9009(b)." 

§9033.1    [Corrected] 

12.  On  page  51023,  in  the  first 
column,  in  §9033. 1(b)(5).  in  the  sixth 
line,  "book  records"  shfwld  read  "bank 
records". 

§9038.1    [Corrected] 

13.  On  page  51027,  in  the  second 
column,  in  amendatory  instruction  29, 
in  the  second  line,  "paragraph  (b)(2)" 
should  read  "paragraph  (b)  and  (b)(2)". 

BILLING  CODE  1S06-01-O 


DEPARTMENT  OF  COMMERCE 

Patents  and  Trademark  Office 

37  CFR  Part  1 

[Docket  No.  941 1 20-^20] 

RIN0651-AA76 

Changes  to  Inrtplement  20-year  Patent 
Term  and  Provisional  AppUeatons 

Correction 

In  proposed  rule  document  94-30312 
beginning  on  page  63951,  in  the  issue  of 


Monday,  Eteceniber  12.  1994.  make  the 
foUovuing  corrections: 

1.  On  page  63952,  in  the  second 
column,  in  the  first  full  paragraph,  in 
the  ninth  line,  "expensifely"  should 
read  "inexpensively". 

2.  On  page  63954,  in  the  1st  column, 
in  the  1st  full  paragraph,  in  the  12th  line 
from  the  bottom,  "inventory.  '  should 
read  "inventor." 

§  1.S2    [Corrected] 

3.  On  page  63962.  in  §  1.62(a).  in  the 
13th  line,  "file"  should  read  filing". 

BILUNG  CODE  1S0S-41-D 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
[CGD  94-116] 

The  Boat  Safety  Account  of  the 
Aquatic  Resources  Trust  Fund:  Fiscal 
Year  1995  Financial  Assistance 

Correction 

In  notice  document  94-32224 
beginning  on  page  67747.  in  the  issue  of 
Friday.  December  30. 1994.  make  the 
following  corrections: 

1.  On  page  67747,  in  the  third 
column,  under  Develop  and  Conduct  a 
National  Safe  Boatkkg  Campaign,  in  the 

first  full  paragraph,  in  the  second  line, 
"1997"  should  read  "1996". 

2.  On  page  67748,  in  the  second 
column,  in  the  signature  that  appears 
before  the  document  line.  "G.A. 
Remington."  should  read  "G.A. 
Penington,". 

BILLING  CODE  1505-01-0 
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Unemployment  Insurance  Program: 
Unemployment  Insurance  Program  Letter 
No.  13-95;  Notice 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Unemployment  Insurance  Program: 
Unemployment  Insurance  Program 
Letter  No.  1$-95  Providing  an 
Evaluation  <Jf  a  Field  Test  of 
Alternative  Unemployment  Insurance 
(Ul)  Performance  Measures  as  Part  of 
the  Performance  Measurement  Review 
(PMR)  Project 


Uneipployment  Insurance 

er  (UIPL)  transmits  to  the 
c(  rament,  an  "Interim 
I  eport"  that  provides  the 
5eld  test  of  alternative  UI 
measures  in  six  State 
Security  Agencies 


This 
Program  Let 
States,  for 
Evaluation 
results  of  a 
performancf 
Employmen ; 
(SESAs) 

The  Unenjploy 
(LIIS),  with 
and  Federal 
alternative 


measures, 
to  promote 
thereby 
UI  program 
were 
1993  throu 

This  UIPU 
other  UI 
and  their  re 


■ment  Insurance  Service 
I  he  involvement  of  SESA 
UI  representatives,  defined 
t  meliness  and  quality 
le  intent  of  the  measxu-es  is 
i  mproved  service  delivery- 
strengthening  the  Federal-State 
The  alternative  measures 
successfully  field  tested  from  July 
September  1994. 
also  provides  the  status  of 
Federal  oversight  components 
ationship  to  developing  a 
coordinateq  and  integrated  oversight 
efforts  to  concurrently 
ntegrated  data  validation 
the  reliability  of  the 


gi 


PMR  proj 


ail 


Rese  uch 


system,  and 
develop  an 
system  to 
data. 

The 
Report"  w 
evaluation 
Policy 
Jersey.  The 
the  UIPL. 

Because 
and 

this  Federa 
is  available 
Reviewers 
the  report 
in  deve 
plans 

Copies  o 
Report' 
written 
by  teleph0i| 
Laham  at  ( 
toll  free  n 

Review 
comments 
this  notice 
Director, 
Service 
Labor, 


ei  sure  1 


JMI 


ject  "Interim  Evaluation 
produced  by  the  field  test 
(Jontractor,  Mathematica 

,  Inc.,  of  Princeton,  New 
•eport  is  an  attachment  to 


(  f  the  length  of  the  report 
substaiitial  cost  to  reproduce  it  in 
Register  notice,  the  report 
only  upon  request. 
i  xe  invited  to  comment  on 
lomments  will  be  considered 
loping  final  implementation 


msy 
req  lest; 


the  "Interim  Evaluation 
be  obtained  by  sending 
;s  to  the  address  below  or 
ling  WiUiam  Coyne  or  James 
02)  21&-5623  (this  is  not  a 
u  nber). 
eis 


are  invited  to  provide  their 
vithin  60  days  of  the  date  of 
;o:  Mary  Ann  Wyrsch, 
U  lemployment  Insurance 
Ur  ited  States  Department  of 
Emi  loyment  and  Training 
AdministTction,  Room  S-4231  FPB, 
Attn:  TEUJ IC,  200  Constitution  Avenue 
N\V.,  Wash  ington.  DC  20210. 


For  Further  Information  Contact: 
William  Coyne,  PMR  Project  Officer,  or 
James  Laham,  Unemployment  Insurance 
Program  Specialist,  at  (202)  219-5623. 

Signed  at  Washington.  DC.  this  4th  day  of 
January  1995. 
Doug  Ross, 
Assistant  Secretary  of  Labor. 

Dale:  January  5. 1995. 
Directive:  Unemployment  Insurance  Program 

Letter  No.  13-95 
To:  All  State  Employment  Security  Agencies 
From:  Mary  Ann  Wyrsch,  Director. 

Unemployment  Insurance  Service 
Subject:  Field  Test  Results,  Plans  for 

Implementation  of  Unemployment 

Insurance  (UM  Performance  Measurement 

Review  (PMRj  Project,  and  Status  of 

Oversight  Efforts. 

1.  Purpose.  To  convey  the  results  of  a  six- 
State  field  test  of  performance  measures 
under  the  PMR  Project  and  to  provide  States 
with  the  opportunity  to  comment  on  the 
interim  final  report. 

2  References.  Federal  Register  Notice 
(FRN)  No.  54  FR  2238;  FRN  No.  57  FR  126: 
Unemployment  Insurance  Program  Letter 
(UIPL)  No.  10-89;  UIPL  No.  13-91;  and  UIPL 
No.  30-92. 

3.  Background.  The  Department  of  Labor 
,(DOL)  initiated  the  PMR  Project  in  1988  to 

■  eitamine,  evaluate  and  improve  performance 
measurement  in  the  Unemployment 
Insurance  Service  oversight  of  State 
Employment  Security  Agencies  (SESAs).  The 
UI  Quality  Appraisal  (QA)  program  had  not 
t)een  subject  to  in-depth  review  since  its 
inception  in  the  mid  1970s,  so  it  did  not  take 
into  account  the  impact  of  changing 
technologies  in  the  delivery  of  UI  services  to 
the  public.  At  the  same  time  the  Department 
recognized  a  need  to  integrate  the 
components  of  its  Federal  oversight  system 

This  UIPL  provides  current  information 
regarding  PMR  design,  field  test  results,  and 
implementation  plans. 

4.  PMR  Design  and  Field  Test.  PMR  was 
designed  in  three  phases.  Phase  I  consisted 
of  the  analysis  of  existing  oversight  measures 
to  determine  their  legislative  basis  and  to 
identify  gaps  or  overlaps  in  measurement 
areas,  the  development  of  new  or  revised 
measures  and  the  design  for  a  field  test  of 
selected  measures. 

\Vith  the  involvement  of  State  and  Federal 
UI  representatives,  the  project  defined  eleven 
timeliness  measures  and  five  quality 
measures  covering  benefit  payments, 
adjudications,  lower  authority  appeals,  and 
the  Combined  Wage  Claim  (CWC)  program. 
Some  of  the  measures  added  program 
categories  and  reporting  intervals  to  existing 
measures  derived  from  the  Unemployment 
Insurance  Required  Reports  system;  some  of 
the  measures  looked  at  UI  service  areas 
which  had  not  formerly  been  measured. 

In  Phase  II,  six  States  successfully 
conducted  a  15-month  field  test  of  PMR 
measures.  The  test  ran  from  July  1993 
through  September  1994.  UIS  provided  the 
Field  Test  States — California,  Illinois, 
Kansas,  Missouri,  New  Hampshire,  and 
Wisconsinj— with  the  PMR  data  entry 
applications  on  their  existing  Ul  system 


platform.  UIS  National  Office  designed  a  data 
base  system  to  automate,  as  much  as 
possible,  the  entry,  storage,  and  analysis  of 
the  PMR  data.  The  States  developed 
programs  to  extract  PMR  report  data  from 
their  mainframe-based  unemplo>Tnent 
compensation  records.  States  also  developed 
extract  programs  to  select  random  samples 
from  a  universe  of  eligible  cases. 

The  first  3  months  of  the  test  were  a  pretest 
of  system  capabilities  and  State 
programming.  Corrections  were  made  during 
that  time  with  the  help  of  Mathematica 
Policy  Research,  Inc.,  (MPR)  of  Princeton. 
New  Jersey.  MPR  conUacted  with  the  State  of 
New  Hampshire  to  assess  State  ability  to 
implement  the  PMR  design,  to  validate  the 
data  collected  and  to  provide  analysis  and 
recommendations  for  establishing  levels  of 
performance. 

The  "Interim  Evaluation  Report"  dated 
December  5, 1994,  contains  an  analysis  of  the 
field  test  data  by  MPR  and  is  included  as  an 
attachment  to  this  UIPL.  The  report  shows 
that  the  new  performance  measures  and  the 
software  developed  could  yield  meaningful 
and  statistically  valid  information  in  a  cost- 
effective  manner,  except  for  the  CWC  quality 
measures.  States  are  invited  to  review  and 
comment  on  the  attached  "Interim  Final 
Report,"  as  comments  will  benefit  the 
development  of  final  implementation  plans. 

In  Phase  III.  PMR  will  be  implemented 
nationwide. 

5.  PMR  Implementation.  After  resolving 
comments  from  stakeholders  responding  to 
this  UIPL,  UIS  will  provide  States  by  May 
1995.  detailed  implementation  directions 
including  data  systems  specifications  and  an 
implementation  schedule. 

6.  Status  Report  on  UI  Oversight.  DOL's 
oversight  programs  have  evolved  over  time. 
Each  component  represents  a  building  block 
in  the  Federal  UI  oversight  structure, 
t)eginning  with  Quality  Appraisal  (QA)  and 
Workload  Validation  (WLV),  and  growing  to 
include  Cash  Management,  Benefits  Quality 
ConU-ol  (BQC)  andJ^evenue  Quality  Control 
(RQC)  programs.  The  Department  recognized 
a  need  to  integrate  parts  of  the  oversight 
system  so  that  they  would  form  a  more 
coherent  whole,  and  has  convened  a 
workgroup  to  examine  the  issue. 

a.  Performance  Enhancement  Work  Group 
(PEWG).  The  PEWG  is  a  joint  Federal/State 
work  group  composed  of  representatives 
from  Federal  National  and  Regional  Offices, 
and  State  Agencies  formed  in  conjunction 
with  the  Interstate  Conference  of 
Emploj-ment  Security  Agencies.  The  PEWG 
has  been  working  for  13  months  to  revise 
systems  for  measuring  and  fostering  good 
performance  in  the  UI  system.  The  group  has 
developed  a  set  of  partnership  principles 
which  recognize  mutual  responsibility  for  the 
Ul  system.  Shared  ownership  is  made  real  by 
collaboratively  involving  State  Agencies  and 
other  stakeholders  in  developing  policy  and 
procedures. 

A  basic  tenet  of  the-PEWG  is  that  all 
measures  and  standards  developed  for  the  UI 
system  should  be  implemented  in  such  a  way 
as  to  foster  continuous  improvement,  and 
that  the  comprehensive  oversight  system 
should  recognize  the  respective  interests  of 
each  partner.  The  PEWG  has  reviewed  the 
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measures  the  PMR  project  field  tested  and 
the  measures  that  RQC  is  currently 
implementing.  In  coming  months  the  PEWG 
will  address  ways  to  assign  numeric 
standards  for  performance  to  replace  the 
existing  system  of  Desired  Levels  of 
Achievement  and  Secretary's  Standards. 

The  PEWG  has  specifically  addressed  three 
areas  of  PMR: 

Detection  Date.  The  PEWG  has  suggested 
using  the  date  the  issue  is  detected  as  the 
starting  point  for  measuring  and  promptness 
of  adjudications.  The  PMR  Field  Test 
measured  adjudication  promptness  from  the 
week  ending  date  of  the  first  week  affected 
by  the  adjudication  to  the  date  that  the 
determination  was  issued. 

Redetermination  Promptness.  The  PEWG 
has  suggested  that  UIS  not  implement  a 
measure  of  redetermination  promptness.  The 
attached  "Interim  Final  Report"  contains  a 
discussion  of  the  field  test  results  of  this 
measure. 

Combined  Wage  Claims  Quality  Measures. 
The  PEWG  has  suggested  that  UIS  not 
implement  measures  of  Combined  Wage 
Claims  Quality.  The  attached  "Interim  Final 
Report"  contains  a  discussion  of  the  field  test 
results  of  these  measures. 

A  decision  on  these  issues  as  with  all  the 
other  issues  surrounding  implementation  of 
the  PMR  measures,  will  be  influenced  by 
comments  from  interested  stakeholders  in  the 
system  who  respond  to  this  UIPL. 

b.  Major  Changes  from  Quality  Appraisal 
IQA).  AQ  currently  provides  an  annual  look 
at  State  performance.  PMR  results  are 
available  with  more  frequency,  that  is, 
monthly  and  quarterly  rather  than  annually. 
PMR  differs  from  QA  in  deriving  data  for 
performance  measures  from  universe  data 
wherever  this  data  is  available  on  States' 
automated  systems.  PMR  measures  also 
contain  more  reporting  intorvals  and  program 


categories.  PMR  universes  are  generally  more 
comprehensive  than  those  used  for  Q.\. 
including  all  first  payments  whether  total  or 
partial,  for  example. 

c.  Data  Validation.  Data  collected  by  DOL 
are  used  to  support  a  number  of  important 
indicators  that  assess  the  nation's  economic 
strength,  the  performance  of  States  in  the 
administration  of  the  UI  program,  end  to 
determine  funding  levels  for  State  UI 
program  administration.  To  ensure  that  the 
data  reported  by  States  adhere  to  DOL 
definitions  and  are  counted  properly,  DOL  is 
working  toward  a  unified  approach  to  data 
validation  in  benefits  and  tax  program  areas. 
Data  validity  is  critical  to  sound  IJl  program 
administration  at  the  State  and  Federal 
levels. 

Workload  Validation  dates  back  to  1976. 
Although  it  has  been  modified  at  times  to 
adjust  to  changing  economic  and  legislative 
requirements.  Workload  Validation  has  not 
been  reviewed  In  its  entirety  since  its 
inception.  Therefore,  in  1992.  UIS  convened 
an  internal  work  group  that  reroirmended 
two  coordinated  validation  efforis:  one  effort 
to  validate  benefits  data  used  for  P.VIR, 
administrative  financing,  and  certain 
economic  data,  and  the  other  to  review  tax 
data  used  by  the  RQC  program.  Through  the 
joint  efforts  of  PMR  and  RQC  initiatives,  DOL 
is  pursuing  an  integrated  approach  to  data 
validation. 

d.  Benefits  Quality  Control  (BQC).  BQC  is 
currently  being  evaluated  by  a  work  group 
consisting  of  Federal  National  Office, 
Regional  Office,  and  State  Ul  representatives. 
The  purpose  of  this  evaluation  work  group  is 
to  determine  the  effectiveness  and/or 
shortcomings  of  the  entire  BQC  program  to 
inform  PEWG  deliberations  on  the  redesign 
of  BQC.  To  that  end,  the  work  group  has 
canvassed  UI  Federal  and  Sta'e  personnel 
through  the  use  of  survey  forms  distributed 


at  various  staffing  levels  in  these 
organizations.  These  results,  along  with 
available  historical  data,  and  other  existing 
data,  will  be  relied  on  heavily  in  producing 
BQC  program  findings  and  conclusions,  and 
subsequently  providing  a  report  to  the 
PEWG.  This  final  report  will  reflect  on  all 
aspects  of  the  program,  both  positives  and 
negatives,  and  will  include 
recommendations.  The  report  is  s<  heduled 
for  delivery  by  the  end  of  January- 199.5. 

f.  Revenue  Quality  Control.  The  RQC 
program  assesses  State  tax  functions  using 
systems  reviews,  acceptance  samples  and 
method  surveys,  and  a  series  of  computed 
measures  derived  from  a  required  report. 
ETA  581.  RQC  is  now  concluding  a  period 
of  voluntary  implementation.  New  required 
reporting  on  the  ETA  581  will  beco,'ne 
mandatory  in  the  firstquarter  of  Calendar 
Year  199.5:  the  balance  of  the  RQC  will 
become  mandatory  effective  Januar\  1.  1996. 

7.  Action  Required.  SESA  Administrators 
are  requested  to: 

a.  Provide  copies  of  this  UIPL  and 
Attachment  to  appropriate  staff  for  rrvitw 
and  comment. 

b.  Forward  comments  to  the  National 
Office,  with  copies  to  the  appropriate 
Regional  Office,  within  30  days  from  the  dale 
of  the  UIPL.  Address  comments  and  inquiries 
to:  Mr.  Wiiliani  N.  Coyne.  PMR  Projed 
Officer.  U  S  Department  of  Labor.  Room  S- 
4516  F.P.B..  Attn:  TEUMC  200  Constitution 
Avenue.  NW..  Washington,  DC  20210,  F.AX 
Number:  202-219-8506. 

Attachment.  "Performance  Measurement 
Review  Interim  Evaluation  Report ' 
(Mathematica  Policy  Research.  Inc., 
December  5.  1994). 

jFR  Doc.  95-1124  Filed  1-17-95;  8:45  am) 
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DEPARTMENT  OF  HOUSJNG  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Assistant  Secretary  for 
Public  and  iMdian  Housing 

24CFRPartP70 

[Docket  No.  Ri«5-1407;  FR-2463-F-06] 
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is  rule  makes  final  the 
which  implemented  section 
Hi  lusing  and  Community 
Act  of  1987.  Section  121 

18  of  the  United  States 
of  1937,  which  governs  the 
disposition  of  public 
l^ousing.  Section  121 

of  the  previous 
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or  disposed  of  unless  the 
^  agency  (PHA)  has 
plan  for  the  provision  of  a 
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include  a  schedule  for  its 
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a)  of  NAHA  amended 
the  U.S.  Housing  Act  of 


1937  to  require  that  tenant  councils, 
resident  management  corporation,  and 
tenant  cooperative,  if  any,  be  given 
appropriate  opportunities  to  purchase 
the  project  or  portion  of  the  project 
covered  by  the  demolition  or 
disposition  application.  Therefore,  a 
separate  Federal  Register  document  was 
published  on  October  6,  1992,  at  57  FR 
46074,  that  set  forth  the  procedures  and 
requirements  for  providing  the 
opportunity  to  purchase  to  tenant 
councils,  resident  management 
corporations,  and  tenant  cooperatives. 
This  document  was  open  to  public 
comment  and  is  being  made  final  by  this 
rule. 

This  rule  also  contains  a  provision 
that  states  that  in  the  case  of  scattered- 
site  housing  of  a  pubUc  housing  agency, 
the  net  proceeds  of  a  disposition  that  is 
less  than  the  full  disposition  shall  be 
used  for  the  payment  of  development 
cost  for  the  project  and  for  the 
retirement  of  outstanding  obligations 
issued  to  finance  original  development 
or  modernization  of  the  project,  in  an 
amount  that  bears  the  same  ratio  to  the 
total  of  such  costs  and  obligations  as  the 
numt)er  of  units  disposed  of  bears  to  the 
total  number  of  units  of  the  project  at 
the  time  of  disposition.  This  is  a  direct 
statutory  requirement  in  compliance 
with  section  512  of  NAHA  and. 
therefore,  is  contained  in  this  final  rule. 

Section  116  of  the  Housing  and 
Community  Development  Act  of  1992 
modified  section  412(a)  and  provided 
for  the  use  of  5-year  project-based  and 
tenant-based  assistance  in  certain 
instances.  It  also  provided  that  a  very 
limited  number  of  units  could  be 
demolished  before  the  replacement 
requirements  must  be  met.  The  section 
116  provisions  are  considered  self- 
executing  and,  therefore,  are  contained 
in  this  final  rule. 

EFFECTIVE  DATE:  February  17. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Flood,  Acting  Director,  Office 
of  Cx)nstruction,  Rehabilitation  and 
Management,  Office  of  Public  and 
Indian  Housing,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  S.W.,  Washington,  D.C.  20410. 
telephone  (202)  708-1800.  A 
telecommunications  device  for  deaf 
persons  (TDD)  is  available  at  (202)  472- 
6725.  (These  are  not  toll-free  telephone 
numbers.) 

SUPPLEMENTARY  INFORMATION:  The 
information  collection  requirements 
contained  in  this  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under  the 
Paperwork  Reduction  Act  of  1980  and 
have  been  assigned  OMB  control 
number  2577-0075. 


Background 

Section  121  of  the  Housing  and 
Community  Development  Act  of  1987 
(Pub.  L.  100-242)  ("1987  Act") 
amended  section  18  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437p) 
("1937  Act")— the  statutorv'  provision 
governing  the  demolition  and 
disposition  of  public  and  Indian 
housing.  On  August  17, 1988,  the 
Department  published  an  interim  rule 
(53  FR  30984)  which  implemented  the 
1987  Act  amendments  and  became 
effective  on  October  6.  1988. 

Below  is  a  discussion  of  the  public 
comments  received  on  the  interim  rule, 
as  well  as  the  changes  made  by  the 
interim  rule  as  a  result  of  the  public 
comments. 

Following  that  is  a  discussion  of  the 
remaining  provisions  of  the  final  rule 
that  were  npt  discussed  in  the  interim 
rule  section  of  this  preamble.  This 
section  also  includes  a  discussion  of  the 
statutory  changes  made  by  section 
412(a)  ot  the  National  Affordable 
Housing  Act  (Pub.L.  101-625) 
("NAHA"),  as  amended  by  section 
116(a)  of  the  1992  Act,  and  the  public 
comments  received. on  the  October  6. 
1992  Federal  Register  notice  which 
implemented  section  412(a). 

Interim  Rule 

Section  121  of  the  1987  Act  combined 
two  of  the  criteria  for  demolition  of 
public  housing  units,  by  requiring  both 
that  the  project  or  portion  of  the  project 
be  obsolete  as  to  physical  condition, 
location,  or  other  factors,  making  it 
unusable  for  housing  purposes,  and  that 
no  reasonable  program  of  modifications 
is  feasible  to  return  the  project  or 
portion  of  the  project  to  useful  life.  One 
factor  that  the  Department  will  take  into 
consideration  in  determining  whether 
the  program  of  modifications  is 
reasonable  is  where  the  costs  of  such 
program  exceed  90  percent  of  total 
development  cost  (TDC).  (The  use  of  a 
percentage  of  TDC  to  establish  the 
reasonable  cost  for  demolitjpn  was  mU 
forth  previously  in  HUD  Handbook 
7486.1.)  Before  this  statuton,-  change, 
either  criterion  could  be  the  basis  for 
demolition  of  a  project  or  portion  of  a 
project.  The  regulatory  amendment  for 
implementation  of  this  statutory 
requirement  can  be  found  in  §  970.6  of 
both  the  interim  rule  and  this  final  mle. 

The  1987  Act  made  no  change  in  the 
alternative  demolition  criterion 
applicable  to  demolition  of  only  a 
portion  of  a  project;  i.e.,  where  ^ 
demolition  will  help  to  assure  the  useful 
life  of  the  remaining  portion  of  the 
project.  An  example  of  this  would  be 
selective  demolition  of  units  to  reduce- 


project  density  incident  to  the 
modernization  of  the  rest  of  the  project. 

The  1987  Act  made  no  change  in  the 
disposition  criteria. 

Section  121  of  the  1987  Act  also 
mandated  detailed  requirements  for  a 
replacement  housing  plan  for  the 
provision  of  a  decent,  safe,  sanitary,  and 
affordable  rental  dwelling  unit — on  a 
one-for-one  basis — for  each  public 
housing  dwelling  unit  to  be  demolished 
or  disposed  of.  The  replacement 
housing  plan  must  contain  a  schedule 
for  completing  the  plan,  within  a  period 
consistent  with  the  size  of  the  proposed 
demolition  or  disposition,  but  the 
schedule  may  in  no  event  exceed  six 
years.  Questions  have  been  raised 
regarding  the  meaning  of  "completion." 
"Completion"  does  not  mean  that  the 
replacement  housing  must  be  built  or 
rehabilitated  within  the  six  years.  For 
replacement  units  developed  under  the 
public  housing  development  program, 
the  completion  of  the  plan  would  be 
when  units  have  reached  the  stage  of 
notice  to  proceed  for  conventional  units 
and  contract  of  sale  for  Turnkey  units. 
Other  replacement  plan  requirements 
contained  in  the  1987  Act  are  (1)  that 
the  plan  be  approved  by  the  unit  of 
general  local  government '  in  which  the 
project  is  located;  (2)  that  the  plan 
ensure  that  the  rent  paid  by  the  tenant 
after  relocation  will  not  exceed  that 
permitted  under  the  Act;  and  (3)  that 
there  be  no  action  to  demolish  or 
dispose  of  any  unit  until  the  tenant  has 
been  relocated  to  decent,  safe,  sanitary, 
and  affordable  housing  that  is,  to  the 
maximum  extent  practicable,  of  the 
tenant's  choice.  (Some  persons 
displaced  by  a  demolition  or  disposition 
activity  are  also  covered  by  the  Uniform 
Relocation  Act.  as  described  later.)  The 
rule  also  allows  replacement  with  lyiits 
of  different  sizes,  after  analysis  of  local 
needs  as  determined  by  the  PHA,  to 
accommodate  changes  in  local  priority 
needs.  However,  at  least  the  same  total 
number  of  individuals  and  families 
must  be  accommodated.  The  regulaton,' 
amendments  for  implementation  of 
these  statutory  requirements  can  be 
found  in  §§  970.4(d)  and  970.11  of  both 
the  interim  rule  and  this  final  rule. 

Approval  of  an  application  for 
demolition  or  disposition  requires  a 
commitment  for  the  funds  necessarj-  to 
carry  out  the  plan.  To  the  extent  funding 
is  not  provided  fi-om  other  sources  [e.g., 
from  State  or  local  programs  or  the 
proceeds  of  disposition).  HUD  approval 
of  the  application  for  demolition  or 


I  The  Department  has  interpreted  the  phrase  "unit 
of  general  local  government"  to  mean  (he  chief 
executive  officer,  e.g.,  (he  mayor  or  (he  coun(y 
executive,  as  discussed  later  in  this  preamble. 
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disposition  will  be  conditioned  on 
HUD's  agreement  to  commit  the  funds — 
subject  to  availability  of  future 
appropriations — necessary  to  carrv  out 
the  plan  in  accordance  with  its 
approved  schedule.  Because  of  the 
responsibility  imposed  on  HUD  to 
commit  the  funds  necessary  to  carry  out 
the  plan,  a  high  degree  of  certainty  with 
respect  to  State  and  local  commitments 
is  necessary.  Therefore,  in  order  for 
HUD  to  determine  HUD's  commitment, 
at  the  time  of  applic:ation  the  PHA  must 
provide  written  dociunentation  of 
commitment  of  State  or  local  funding 
for  the  replacement  housing  if  that  is 
what  is  contemplated  in  the 
replacement  housing  plan. 

The  statutory  requirements  for  the 
plan  enumerate  the  following  types  of 
eligible  replacement  housing,  to  be  used 
singularly  or  in  any  combination:  (1) 
The  development  of  additional  pubUc 
hpusing  dwelling  units  (by  acquisition 
with  or  without  rehabilitation  or  new 
construction);  (2)  the  use  of  15-year 
project-based  assistance  under  section  8. 
when  appropriated;  ^  (3)  the  use  of  not 
less  than  15-year  project-based 
assistance  under  other  Federal 
programs;  (4)  the  acquisition  with  or 
without  reha'oiiifation  or  development 
of  dwelling  units  assisted  under  a  State 
or  local  government  program  that 
provides  for  project-based  assistance 
that  is.  in  terms  of  eligibility, 
contribution  to  rent,  and  length  of 
assistance  contract  (not  less  than  15 
years),  comparable  to  assistance  under 
section  8(b)(1)  of  the  1937  Act:  or  (5) 
any  combination  of  such  methods;  or  (6) 
the  use  of  15-year  tenant-based 
assistance  under  section  8  (e.xcluding 
rental  vouchers  under  section  8(o)). 
including  Section  8  Rental  Certificates 
with  15-year  funding  subject  to  the 
special  additional  statutory  constraints 
discussed  below. 

However,  section  116(b)  of  the  1992 
Act  modifies  the  replacement  housing 
plan  requirements  by  permitting,  where 
15-year  project-based  assistance  under 
section  8,  15-year  project-based 
assistance  under  other  Federal 
programs,  and  15-year  tenant-based 
assistance  under  section  8  (excluding 
vouchers)  is  not  available,  and  where  an 
application  proposes  demolition  or 
disposition  of  200  or  more  units,  the  use 
of  available  project-based  assistance 


'Replacemen(  housing  under  (his  pioiision  is 
limi(ed.  When  sec(ioB  121  of  the  1987  Ac(  was 
emcled,  ail  Cenificate  Program  funding  was 
appropriated  with  15  years  of  budget  authority  and. 
therefore,  was  readily  available  wiih  a  15-year  term. 
However,  since  1989.  Certificate  Program  funding 
has  been  appropria(ed  with  only  a  5-year  (e.-m. 
except  for  (he  special  appropriations  for  Public 
Housing  De.nio/Dispo  replacement  housing.  Thtf  last 
surh  special  approprid(inn  was  in  K^'  f'M) 


under  set:tion  8  having  a  term  of  not  less 
than  5  years,  the  use  of  available 
project-based  assistance  under  other 
Federal  programs  having  a  term  of  not 
less  than  5  years,  and  the  use  of  tenant- 
based  assistance  under  section  8 
(excluding  vouchers)  having  a  term  of 
not  less  than  5  years,  respectively. 

Note:  In  the  case  of  15-year  projec(  hased 
.issistante  under  other  Federal  programs,  the 
Uepartment  has  determined  that  low-inr.ome 
housing  credits  under  Section  42  of  the 
Internal  Revenue  Ser\ice  Code  is  a  Federal 
program  providing  15-year  project-lMsed 
.issistance  and.  therefore,  qualifies  as  a 
source  of  replacement  housing.  Any 
replacement  housing  plan  pro{K>sing  the  use 
of  these  credits  must  assure  that  the  low- 
income  housing  units  in  the  low-income 
housing  credit  project  which  are  designated 
as  replacement  housing  will  be  reserved  for 
low-income  families  for  the  requisite  period 
Units  which  at  the  time  of  allocation  of  the 
credit  are  also  receiving  Federal  assistance 
under  Section  8  (except  tenant-tjased 
assistance)  or  Section  23  of  the  Act.  or 
Section  236,  221(d)(3)  BMIR  or  Se<.Iion 
221(d)(5)  of  the  National  Housing  Act.  or 
.Section  101  of  the  Housing  Act  of  1965  or 
other  similar  Federal  program,  are  nol 
eligible  as  replacement  housing  under  (his 
paragraph. 

However,  in  the  case  of  an  application 
proposing  dcmohtion  or  disposition  of 
200  or  more  units,  not  less  than  50 
percent  of  the  dwelling  units  for 
replacement  housing  shall  be  pro\  ided 
through  the  acquisition  or  development 
of  additional  public  housing  dwelling 
units  or  through  project-based 
assistance,  and  not  more  than  50 
percent  of  the  additional  dwelling  units 
shall  be  provided  through  tenant-based 
assistance  under  section  8  (excluding 
vouchers)  having  a  term  of  not  less  than 
5  years. 

Section  1 16(b)  also  provides  that,  in 
any  5-year  period,  a  PHA  may  demolish 
not  more  than  the  lesser  of  5  dwelling 
units  or  5  percent  of  the  total  dwelling 
units  owned  and  operated  by  the  PHA, 
without  providing  an  additional 
dwelling  unit  for  each  public  housing 
dwelling  unit  to  be  demolished,  but 
only  if  the  space  occupied  by  the 
demolished  unit  is  used  for  meeting  the 
service  of  other  needs  of  the  public 
housing  residents.  It  should  be  noted 
that  this  provision  applies  only  to 
demolition  and  not  to  disposition. 

The  provisions  of  section  116(b)  are 
considered  self-executing  also. 
Accordingly,  this  final  ruletontains 
revisions  to  §970. 11  (a)  and  creates  a 
new  § 970.1  l(j). 

The  following  statutory  limitations  on 
the  use  of  fifteen-year  section  8  tenant- 
based  assistance  should  be  kept  in 
mind: 

With  the  exception  of  applications  for 
demolition  or  disposition  of  200  or  more 
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units  that  prop^  the  use  of  tenant- 
based  assistancp  under  Section  8  ha\ing 
a  term  of  not  1^  than  five  years  for  the 
rpplacement  of  not  more  than  50  percent 
of  the  units  to  i  e  demolished  or 
disposed  of,  th(  f  use  of  Section  8  tenant- 
based  assistance  (Existing  Housing 
rental  certifical  bs)  for  replacement 
hoiLsing  requinis  a  two-part  finding  by 
HUD  that  (1)  pi  oject-based  assistance 
(including  pub  ic  housing,  as  well  as 
other  types  of  [  iroject-based  assistance) 
is  not  feasible  i  inder  the  program 
standards  or  under  any  combination  of 
these  programs,  and  (2)  private  rental 
housing  is  actually  available  to  those 
who  would  be  assisted  under  the  plan 
and  that  the  supply  of  such  housing  is 
sufficient  for  tl  e  total  number  of  rental 
certificates  anq  rental  vmichers 
available  in  th*  community  and  is  likely 
to  remain  available  for  the  hill  15-year 
lerm  of  the  assistance.  This  two-part 
finding  must  bt  based  on  objective 
information,  siich  as  the  following 
statutory  data  elements:  Rates  of 
participation  h  y  landlords  in  the  section 
8  program;  siai.  conditions  amd  rent 
levels  of  available  rental  housing  as 
compared  to  s(ction  8  standards:  the 
supply  of  vacaat  existing  housing 
meeting  the  se:tion  8  housing  quality 
standards  with  rents  at  or  below  the  fair 
market  rent,  oi  the  likelihood  of 
adjusting  the  fur  market  rent;  the 
number  of  elig  ible  families  waiting  for 
public  housiu] ;  or  housing  assistance 
under  section  J;  and  the  extent  of 
discriminatiot  against  the  t>-pes  of 
individuals  or  families  to  be  ser\  ed  by 
the  assistance. 

To  justify  the  two-part  finding,  the 
PHA  must  pro  vide  sufficient 
information  tc  support  both  parts  of  the 
finding — why  any  and  all  combinations 
of  project-bas*  d  assistance  are  not 
feasible  and  h  )w  the  conditions  for 
tenant-based  s  ssistance  will  be  met. 
based  on  the  {ertinent  facts  of  the 
particular  lociil  situation. 

The  determ  nation  as  to  the  lack  of 
feasibility  of  j  roject-based  assistance 
must  be  basec  on  the  standards  for 
feasibility  stal  ed  in  the  regulations 
j>rrtaining  to  i  ach  type  of  eligible 
project-based  program  identified  in 
«» 970.11.  incl  iding  public  hou.sing.  as 
well  as  the  ot  »er  types  of  eUgible 
Federal.  State  and  local  programs.  Thus, 
a  finding  of  U  ck  of  feasibiHty  may  be 
made  only  if  I  he  applicable  feasibility 
standards  coi  Id  not  be  met  under  any 
of  the  eligible  programs,  or  any 
combination  >f  them.  For  example,  with 
fgard  to  the  easibility  of  additional 
public  bousii  g  development,  relevant 
factors  wouk  include  local  needs  for 
new  construe  Jon  or  rehabilitation, 
availability  o  suitable  properties  for 
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acquisition  or  sites  for  construction,  and 
HUD  detenninations  under  cost 
containment  policies. 

The  second  part  of  the  finding- 
availability  of  housing  for  tenant-bastui 
assistance— is  a  matter  of  whether  the 
facts  concerning  local  need  and  housing 
supply  justify  such  a  finding.  Above  are 
listed  the  statutory  data  elements  on 
which  a  finding  should  be  based.  HUD 
may  require  additional  data  as  may  be 
relevant  in  particular  circumstances. 

Note:  The  statutory  limitations  discussed 
above  do  not  apply  to  applications  for 
demolition  or  disposition  of  2(X)  or  more 
units  that  propose  the  use  of  tenant-based 
assistance  under  section  8  having  a  terra  o) 
not  less  than  5  years  for  replacement  of  not 
more  than  50  percent  of  the  units  to  be 
demolished  or  disposed  of. 

Section  121  of  the  1987  Act  prohibits 
the  use  of  rental  vouchers  for 
replacement  housing.  However,  the 
Department  has  determined  that  rental 
vouchers  may  be  an  acceptable 
relocation  housing  resource,  provided 
the  displaced  tenant  is  given  referrals  to 
suitable/comparable  replacement 
housing  (comparable  housing,  if  the 
URA  applies)  where  the  rent  paid  by  the 
tenant  following  relocation  will  not 
exceed  the  amount  permitted  under 
seciion  3(a)  of  the  1937  Act.  (See 
§  970.5(b)).  The  PHA  can  meet  its 
relocation  housing  obligation  by 
providing  a  housing  voucher  and 
referrals  to  units  that  fall  within  the 
voucher  payment  standard  and  are 
owned  by  a  person  who  agrees  to  rent 
to  a  voucher  holder.  The  rule  also  makes 
the  PHA  responsible  for  payment  of 
moving  expenses  and  the  provision  of 
appropriate  advisory  services,  including 
timely  information  notices,  counseling, 
and  the  inspection  of  housing  to  which 
persons  relocate. 

The  statutory  restrictions  on  types  of 
housing  assistance  that  may  be  counted 
as  replacement  units  do  not  apply  to 
relocation.  For  example,  tenants  may 
relocate  to  other  existing  pubHc  housing 
units,  or  to  privately  owned  housing, 
with  rental  certificate  or  rental  voucher 
assistance,  as  quaUfied  above.  The 
purpose  of  relocation  is  to  assure  that  all 
displaced  families  obtain  other  suitable/ 
comparable  housing  at  affordable  rents, 
while  the  purpose  of  one-for-one 
replacement  is  to  assure  that  the  total 
low-income  housing  stock  available  is 
not  diminished. 

Public  Comments 

As  a  result  of  the  interim  rule 
published  on  August  17.  1988.  at  53  FR 
30984.  public  comments  were  received 
from  six  commenters:  Three  legal 
services  organizations,  one  pubUc 
housing  agency,  one  community 


development  organization,  and  om; 
national  association. 

The  commenters  raised  a  variety  of 
issues  concerning  the  applicability  of 
part  970.  including  whether  (1)  the  1987 
Act  amendments  are  applicable 
retroactively.  (2)  "units  approved  for 
deprogramming"  before  the  effective 
date  of  the  1987  Act  should  be 
exempted,  and  (3)  the  exemption  for 
homeownersliip  sales  to  tenants  should 
be  retairu'd.  Below  is  a  distuission  of 
those  issues,  as  well  as  some  others 
raisetl  bv  the  ccmimenters,  and  the 
De"partments  responses  to^hem. 

Retroactivity 

Some  commenters  argued  diat  the 
1987  Act  amendments  should  Ik? 
apphcable  retrfjactively  to  cases  where 
demolition  or  disposition  was  approved 
by  HUD  but  not  completed  by  the  PHA 
before  February  5.  1988.  the  effective 
date  of  the  1987  Act.  These  commenters 
maintained  that  even  before  the  1987 
Act",  section  18  of  the  1937  Act  required 
replacement  housing  in  all  instances  of 
demolition  or  disposition  of  housing 
imits,  and  that  the  1987  amendments 
did  not  change  the  statutory 
requirements  for  replacement,  but 
merely  corrected  an  erroneous 
interpretation  by  HUD  in  the  then- 
existing  regulations. 

The  effect  of  acceptance  of  this 
argument  would  be  to  revoke  those  pre- 
1987  Act  approvals,  requiring  the  PHA 
to  meet  all  added  requirements  under 
the  1987  Act  and  obtain  a  new  HUD 
approval.  The  Department  does  not 
believe  this  effect  to  be  defensible  and 
disagrees  with  the  commenters  for  the 
reasons  set  forth  below. 

HUD's  first  regulation  on  the 
demolition  and  disposition  of  public 
housing  was  published  as  a  final  rule 
(24  CFR  part  870)  on  November  9.  1979 
(44  FR  65368).  At  that  time,  the 
statutory  language  on  this  issue  afforded 
HUD  considerable  administrative 
discretion  as  to  regulatory  policy.  (vSee 
sections  6(f)  and  14(f)  of  the  1937  Act). 
Neither  these  statutory  provisions  nor 
their  legislative  historj"  contain  any 
mention  of  replacement  housing  (except 
in  connection  with  relocation),  thus 
allowing  HUD  administrative  riile 
making  discretion  on  this  issue.  HliD 
exercised  that  discretion  by  providing  in 
the  1979  regulation  that  "'If  there  is  a 
local  need  for  low-income  housing,  the 
PHA's  request  for  demolition  or 
disposition  of  dwelling  units  shall 
include  a  plan  for  replacement  housing 
on  a  one-for-one  basis  or  as  approved  by 
HUD  to  be  warranted  by  current  and 
projected  needs  for  low-income  housing 
and  subject  to  HUD's  findings  as  to  the 
availability  of  funds."  Thus,  subject  to 


the  need  for  low-income  housing  and 
the  availability  of  funds,  HUD's  original 
regulation  required,  as  a  matter  of 
policy,  replacement  housing  as  a 
condition  for  HUD  approval  in  all  cases 
of  either  demolition  or  disposition  of 
dwelling  units.  However,  the  Housing 
and  Urban-Rural  Recovery  Act  of  1983 
("1983  Act")  repealed  former  sections 
6(0  and  14(0  and  substituted  a  new 
section  18  that  was  more  detailed  and 
prescriptive.  HUD  decided  to  impose  a 
replacement  housing  requirement  only 
where  required  by  the  statute,  and  both 
the  statute  and  the  rule  allowed  the 
PHA  discretion  as  to  the  provision  of 
replacement  housing  with  one 
exception.  The  only  circumstance  under 
which  the  statute  and  the  rule  required 
replacement  housing  was  where  the 
justification  for  disposition  is  that  it  will 
allow  acquisition,  development  or 
rehabilitation  of  other  units  which  will 
be  more  efficiently  or  effectively 
operated  as  lower  income  housing  and 
will  preserve  the  lower  income  housing 
stock  available  in  the  community.  (See 
section  18(a)(2)(A)(i).  U.S.  Housing  Act 
of  1937.  42  U.S.C.1437p.)  No 
replacement  housing  requirement  was 
prescribed  under  the  other  two 
alternative  criteria  for  disposition,  and 
no  replacement  requirement  was 
prescribed  at  all  for  demolition, 
regardless  of  which  of  the  demolition 
<;riteria  was  applicable. 

The  argument  for  retroactive 
application  of  the  1987  amendments  is 
not  persuasive.  Indeed,  in  Project 
BASIC.  V.  Kemp,  907  F.2d  1242  (1st 
Cir.,  July  6,  1990)  the  Court  of  .Appeals 
for  the  First  Circuit  rejected  the 
retroactive  operation  of  the  statute.  The 
F'ifth  Circuit  was  in  accord  in  Walker  v. 
HUD.  912  F.2d  819  J[5th  Cir.,  .September 
27.  1990). 

To  preclude  any  further 
misconceptions  on  this  point,  the  final 
mle  adds  clarifying  language  under 
§  970.2(b).  A  demolition  or  disposition 
application  that  received  written  HUD 
approval  before  February  5,  1988,  may 
be  carried  out  according  to  the  terms 
and  conditions  of  the  approval  and  the 
regulations  in  effect  at  the  date  of 
approval,  without  the  necessity  for 
meeting  any  additional  requirements 
under  the  1987  Act  or  for  seeking  any 
additional  HUD  approval. 

Applicability  to  Units  Approved  for 
Deprogramming 

Several  commenters  objected  to  the 
inclusion  in  the  interim  rule's  listing  of 
exceptions  in  §  970.2(g)  of  "units 
deprogrammed  before  February  5,  1988" 
(the  effective  date  of  the  1987  Act).  In 
a  subsequent  notice,  however,  this 
provision  was  corrected  to  read  "units 


approved  for  dcprogranuning  Ijefore 
February  5.  1988".  (See  53  FR  40220. 
Ot:toberl4.  1988). 

The  final  rule  removes  the  "units 
approved  for  deprogramming" 
exception.  The  term  "units  approved  for 
deprogramming"  refers  to  HUD 
approval  of  a  formal  written  request  bv 
a  PHA  to  permanently  remove  a  unit 
from  both  its  public  housing  inventorv 
and  its  ACQ  (See  24  CFR  990.102).  The 
exception  for  'units  approved  for 
deprogramming  prior  to  February  5. 
1988"  was  intended  to  exclude  from  the 
coverage  of  the  interim  rule,  units 
which  HUD  had  approved  for 
demolition  or  disposition,  prior  to  the 
effective  date  of  the  1987  Act 
amendments.  Because  the  term  "units 
approved  for  deprogramming"  is 
misinterpreted  by  some  to  include  units 
temporarily  removed  for  non-dwelling 
use,  as  well  as,  units  approved  for 
demolition  or  disposition,  utilizing  this 
term  has  caused  unnecessary  confusion 
in  the  administration  of  HUD's 
demolition  or  disposition  regulations. 
Therefore,  the  exception  which 
references  "units  approved  for 
deprogramming"  is  being  deleted.  A 
new  §  970.2(b)  of  the  final  rule  more 
clearly  states  the  intended  exception 
which  is  that  demolitions  and 
dispositions  approved  by  HUD  prior  to 
February  5,  1988.  are  exempt  from  the 
requirements  of  the  1987  Act. 
Demolitions  or  dispositions  that  were 
approved  by  HUD  before  February  5. 
1988,  but  not  carried  out  by  that  date, 
may  be  carried  out  according  to  the 
terms  of  such  approval,  without 
reference  to  subsequent  amendments  to 
this  part  and  without  obtaining  any 
further  HUD  approval.  Conversions  and 
reconfigurations  of  interior  space  are 
e.xempted  by  §  970.2(a)(5). 

Other  conunenters  argued  for  some 
degree  of  flexibility.  One  urged  that  the 
exception  from  the  replacement  housing 
requirement  be  extended  to  include 
units  that  were  uninhabit.ible  as  of 
February  5,  1988,  and  defined  such 
housing  as  housing  stock  that  was  not 
suitable  and  usable  for  housing 
purposes  and  that  was  not  being  used  bv 
the  PHA  as  part  of  its  housing  stock  as 
of  February  5, 1988.  Another  commenter 
suggested  that  HUD  be  authorized  to 
waive  the  replacement  requirement  in 
special  situations,  such  as  where  there 
is  an  urgent  need  for  demolition,  but 
special  problems  preclude  replacement. 
VVhile  arguments  for  some  degree  of 
flexibility  have  considerable  merit  the 
statute  does  not  provide  for  such 
flexibilitv. 


Exemption  for  Homeownership  Sales  to 
Residents 

Some  commenters  argued  that  the 
1987  Act  amendments  make  the 
disposition  provisions  applicable  to 
homeownership  sales  to  tenants, 
because  the  1987  Act  removed  the 
paragraph  that  specifically  excepted 
such  sales.  One  commenter  asserted  ihal 
Congress  intended  to  make  only  the 
replacement  housing  provisions 
applicable  to  homeownership  sales. 

There  is  nothing  to  suggest  that 
Congress  intended  to  make 
homeownership  sales  subject  to  the 
disposition  provisions,  including  not 
only  the  replacement  housing  provision, 
but  also  the  justifiability  provisions 
under  the  statutory  criteria,  the  lof.al 
government  approval  provision,  and  the 
tenant  consultation  provision.  This 
means  that  the  issue  is  not  germane  to 
any  of  the  following  homeownership 
units  whose  sales  were  approved  (even 
if  not  completed)  before  February  5. 
1988: 

— All  existing  Turnkey  III  units,  because 
approval  for  sale  was  incident  to 
approv  al  for  development. 
(Development  of  additional  Turnkey 
HI  units  was  suspended  before 
enactment  of  the  1987  Act,  so  then*  is 
no  issue  as  to  post-February  5.  1988 
approvals  for  Turnkey  III  sales.) 
— All  Mutual  Help  units  approved  for 
development  before  February  5.  198H. 
whether  in  existence  or  in  the  prmess 
of  development  as  of  that  date.  (Like 
Turnkey  III.  approval  of  sales  of 
Mutual  Help  units  were  incident  In 
approvals  for  development.) 
— All  units  approved  for  sale  under  the 
Public  Housing  Homeownership 
Demonstration,  because  all  sucrh 
approvals  were  made  before  the 
effective  dale  of  the  1987  Act 
— All  units  approved  for  sale  under  the 
section  5(h)  Homeownership  Prognni 
before  the  effective  date  of  the  1987 
.Act.  (This  refers  to  the  i^ular  5>ection 
5(h)  Homeownership  Program  under 
which  a  number  of  PHAs  have  chosen 
to  initiate  homeownership  sales  to 
tenants  over  the  15  years  since  this 
statutory  option  was  added  in  1974. 
as  distinguished  from  the 
demonstration  that  was  undertaken  by 
HUD  under  the  authority  of  sertion 
5(h).) 

The  Department  believes  that  it  was 
not  the  intent  of  Congress  to  make  the 
(ii.sposition  requirements  applicable  to 
homeownership  sales  via  resident 
management  corporations  under  the 
new  Public  Housing  Homeownership 
.ind  Management  Opportunities 
program  established  by  section  123  of 
the  1987  Act  (section  21  of  the  1937 


3710       F'deral  Register  /  Vol.  60.  No.  11  /  Wednesday.  January  18.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No. -11  /  Wednesday.  January  18,  1995  /  Rules  and  Regulations       3711 


Act),  becau!  e  the  legislative  provisions 
for  that  proj  jram  contain  separate 
requiremen  s  on  replacement,  rights  of 
tenants  in  o  xupancy,  public  hearings, 
and  use  of  s  ale  proceeds. 

HUD  doe: ;  not  believe  that  Congress 
intended  to  make  the  disposition 
requiremen  s  apphcable  to  future 
approvals  f(  t  sale  of  Mutual  Help  units. 
Since  apprc  val  for  sale  to  eligible 
homebuyer  is  incident  to  approval  for 
developmei  t,  imposing  the  disposition 
requiremen  s  would  seriously  hinder,  if 
not  entirely  preclude,  development  of 
new  Mutua  Help  projects  that  have 
been  expres  sly  authorized  by  Congress 
as  the  princ  ipal  vehicle  for  additional 
units  under  the  Indian  Housing 
Program.  A  so,  we  do  not  believe  that 
Congress  in  ends  to  treat  future 
approvals  f(  ir  homeownership  sales 
under  the  Sjction  5(h)  Program  as 
disposition:  i  subject  to  part  970. 
Property  thi  it  would  be  suitable  for 
homeownei  ship  could  not  satisfy  the 
disposition  criteria,  so  that  the  effect  of 
interpreting  the  disposition 
requiremen  s  of  section  18  as  applicable 
to  the  Sectii  m  5(h)  Program  would  be  de 
facto  repeal  of  the  program.  This  would 
be  contrary  to  the  Conference  Report 
language  re  jarding  section  123(d)  of  the 
1987  Act,  V  hich  states  that  "any 
homeownei  ship  program  in  existence 
prior  to  ena  :tment  may  be  continued 
under  exist  ng  requirements  *   *   *" 
(H.R.  Rep.  r  lo.  100-426. 100th  Cong..  1st 
Sess.  p.  175  (Conference  Report  on  S. 
825)1  Also,  t  should  be  noted  that  the 
National  A I  Fordable  Housing  Act 
subjects  5(li )  proposals  to  replacement 
housing  rec  uiraments  contained  in  the 
HOPE  for  P  iblic  and  Indian  Housing 
Homeowne -ship  (HOPE  1)  program. 
This  repres  mts  further  evidence  of 
congressior  al  intent  that  5(h)  sales  not 
be  subject  t )  the  disposition 
requiremen  ts  of  section  18.  However, 
proposals  hy  a  PHA  to  demolish  units 
that  are  the  subject  of  these  various 
homeowne;  ship  programs  would  have 
to  satisfy  th  e  demolition  requirements  of 
section  18  <  nd  part  970. 

In  keepiri  g  with  section  412(b)  of 
NAHA,  the  provisions  of  this  rule  do 
not  apply  t(  i  the  disposition  of  a  public 
housing  prdject  in  accordance  with  an 
approved  h  ameownership  program 
under  title  II  of  the  1937  Act,  as  added 
by  section  '  11  of  that  legislation,  (HOPE 
1).  In  the  a  se  of  a  homeownership 
proposal  under  HOPE  1  or  section  5(h) 
from  a  PHi^  involving  partial  or  total 
demolition  of  units.  Section  18  and  this 
rule  apply.  HOPE  for  Homeownership  of 
Single  Family  Homes  (Hope  3) 
proposals  i  ivolving  public  housing 
units  apprc  ved  prior  to  the  1992  Act  are 
likewise  co  i^ered  by  the  requirements  of 


JMI 


section  18.  (The  1992  Act  took 
scattered-site  single  family  public 
housing  from  under  the  requirements  of 
HOPE  3  and  moved  it  to  HOPE  1.] 

Criteria  for  Demolition  or  Disposition 

None  of  the  commenters  objected  to 
the  change  in  the  disposition  criteria 
under  the  interim  rule.  Some,  however, 
objected  to  the  language  in  place  before 
the  1988  interim  rule  regarding  the 
criteria  for  demolition  which  did  not 
change  because  of  the  1987  Act 
amendments.  The  language  to  which  the 
commenters  objected  is  §  970.6(a)(2), 
which  lists  adverse  neighborhood 
conditions  among  the  three  types  of 
"major  problems  indicative  of 
obsolescence."  Section  970.6(a)(2)  was 
included  in  the  interim  rule  merely  to 
provide  the  context  for  the  change  that 
combined  "obsolescence  as  to  physical 
condition,  etc."  with  "no  reasonable 
program  of  modifications,  etc."  as 
necessary  criteria  to  justify  demolition. 
Although  the  language  in  question  is  not 
open  to  public  comment,  the  next 
paragraph  provides  clarification  on  this 
issue. 

Concern  for  this  issue  reflects  a 
misreading  of  the  fundamental  rationale 
of  the  whole  of  paragraph  (a)  of  this 
section.  The  commenters  mistakenly 
assume  that  demolition  is  necessarily 
justified  when  any  of  the  problems 
listed  in  subparagraphs  (a)(1)  through 
(3)  are  found  to  exist.  That  is  not  the 
case.  The  provision  is  not  intended  as 
a  simplistic  formula,  and  no  such 
formula  would  be  adequate  for  the  kind 
of  complex  analysis  that  is  called  for  in 
making  these  types  of  determinations. 
The  Department  believes  that  Congress 
intended  a  common-sense  viability 
determination,  based  on  a  thorough 
examination  of  all  of  the  facts  that  are 
pertinent  to  both  obsolescence  and  the 
feasibility  of  rehabilitation. 

One  commenter  objected  to 
§  970.6(b)— the  alternative  criterion  that 
applies  in  cases  of  partial  demolition 
only;  i.e..  to  permit  demolition  of  a 
portion  of  a  project  where  demolition 
will  help  assure  the  useful  life  of  the 
remaining  portion  of  the  project.  [Where 
demolition  of  all  units  of  a  project  is 
proposed,  the  only  option  is  the 
criterion  of  paragraph  (a).  Where  partial 
demolition  is  proposed,  the  PHA  has  the 
choice  of  seeking  approval  under  either 
paragraph  (a)  or  (b)).  This  commenter, 
expressing  concern  about  possible 
abuse,  urged  further  amendment  of  the 
regulation  to  add  guidelines  for 
interpreting  the  alternative  criterion  in 
paragraph  (b). 

The  Department  believes  that 
Congress  intended  to  give  PHAs 
reasonable  discretion  in  making  the 


judgments  required  to  determine  when 
partial  demolition  may  be  justified  to 
"help  assure  the  useful  life  of  the 
remaining  portion  of  the  project." 
However,  the  Department  is  considering 
providing  some  guidance  on  this 
provision  in  the  revision  to  the 
Demolition/Disposition/Conversion 
Handbook  (HUD  7486.1). 

Tenant  Consultation 

While  not  making  specific 
recommendations  for  changes  in  the 
requirements  for  tenant  consultation 
(see  §  970.4(a)).  some  commenters 
expressed  concern  about  this  subject. 
Neither  the  interim  nor  the  final  rule 
changes  this  provision  of  the  old 
regulation.  However,  in  view  of  the 
comments,  the  Department  takes  this 
opportunity  to  clarify  that  this 
regulatory  requirement  remains 
unchanged  by  the  later  statutory 
requirements  set  forth  in  the  NAHA  or 
the  1992  Act. 

Neither  the  interim  rule  nor  this  final 
rule  changes  the  requirement  that  the 
tenants  of  the  project  affected  and  any 
tenant  organizations  for  the  project  or 
on  a  PHA-wide  basis  must  be  consulted 
in  the  developmental  stage  of  the  PHA's 
proposal,  with  fair  notice  and 
opportunity  to  submit  comments  and 
recommendations,  including  any 
recommendations  for  alternative 
strategies.  While  the  PHA  retains  the 
authority  to  make  the  final  decision 
whether  to  submit  a  demolition  or 
disposition  proposal,  "consultation" 
implies  a  requirement  for  the  PHA  to 
give  full  and  serious  consideration  to 
tenant  comments  and  recommendations 
before  making  a  decision.  Where  a 
building,  or  group  of  buildings,  at  the 
development  is  vacant,  the  PHA  is 
responsible  for  consulting  with  any 
remaining  residents  or  resident 
organizations,  as  well  as  any  PHA-wide 
resident  organizations.  If  the 
development  is  totally  vacant,  the  PHA 
is  still  responsible  for  consulting  with 
PHA-wide  resident  organizations  on  the 
issue  of  whether  to  demolish  or  dispose 
of  the  property. 

Recognizing  the  variety  of  local 
circumstances  in  a  program  that 
encompasses  PHAs  of  different  sizes  in 
many  different  kinds  of  communities 
throughout  a  diverse  country,  the 
regulation  allows  flexibility  as  to  the 
exact  methods  that  may  be  employed  to 
satisfy  the  tenant  consultation 
requirements,  provided  that  there  is 
genuine  compliance  with  the  essential 
elements  stated  in  §  970.4(a). 

Note:  Section  412(a)  of  NAHA,  as  amended 
by  the  1992  Act.  amended  section  18  of  the 
U.S.  Housing  Act  of  1937.  to  require  that 
tenant  councils,  resident  management 


corporation,  and  tenant  cooperative,  of  the 
project  or  portion  of  the  project  covered  by 
the  application,  if  any.  be  given  appropriate 
opportunities  to  purchase  the  project  or 
portion  of  the  project  covered  by  the 
demolition  or  disposition  application. 
Therefore,  a  separate  Federal  Register 
document  was  published  in  the  Federal 
Register  on  October  6, 1992,  at  57  PR  46074. 
that  sets  forth  the  procedures  and 
requirements  for  affording  the  opportunity  lo 
purchase  to  tenant  councils,  resident 
management  corpiorations.  or  tenant 
cooperatives.  This  document  was  open  to 
public  comment  and  is  being  made  final  by 
this  rule.  Further  discussion  of  this 
document  (and  the  public  comments 
received  on  it)  is  set  forth  later  in  this 
preamble.  The  requirements  of  section  412(a) 
are  separate  and  distinct  from  the  tenant 
consultation  requirements  discussed 
immediately  above. 

Relocation  Assistance 

Two  commenters  recommended  that 
§  970.5  be  amended  to  make  it  clear 
that,  when  offering  a  displaced  tenant 
the  choice  of  using  a  Section  8  rental 
voucher  or  rental  certificate,  the  PHA 
must  inform  the  tenant  that  rent  due  to 
the  owner  under  the  lease  following 
relocation  may  exceed  the  Section  8  fair 
market  rent.  The  Department  has 
included  language  to  clarify  its  policy 
The  Department  has  determined  that 
rental  vouchers  may  be  an  acceptable 
relocation  housing  resource,  provided 
the  PHA  ensures  that  referrals  are  made 
to  units  where  the  monthly  amount  the 
family  must  pay  to  the  owner  to  cover 
the  family's  portion  of  the  rent  due  to 
the  owner  will  not  exceed  the  amount 
determined  in  accordance  with  24  CFR 
813.107.  (See  §  970.5(b)).  Such  referral 
may  be  to  other  public  housing  units  or 
units  made  affordable  with  a  Section  8 
rental  certificate  or  voucher.  If  the  PHA 
provides  referrals  to  suitable/ 
coinparable  relocation  housing 
(comparable  housing  when  the 
displacement  is  subject  to  the  URA)  and 
a  tenant  with  a  rental  voucher  elects  to 
rent  a  housing  unit  with  a  rent  to  owner 
that  exceeds  the  voucher  payment 
standard  as  determined  by  the  Housing 
Voucher  program,  the  tenant  will  be 
responsible  for  the  diflierence  between 
the  voucher  payment  standard  and  the 
rent  to  owner.  Furthermore,  §970.5(eK2) 
requires  the  PHA  to  provide 
"counseling  and  advisory  services  to 
assiu«  that  full  choices  and  real 
opportunities  exist  for  tenants  displaced 
*  *   *.  '  That  language,  which  remains 
unchanged  from  the  old  regulation, 
requires  the  PHA  to  give  displaced 
tenants  full  and  fair  information  about 
all  relocation  options,  including  use  of 
rental  vouchers  where  that  option  is 
available.  As  in  all  other  matters,  this 
implies  a  duty  of  good  faith  and 


diligence  on  the  part  of  the  PHA.  There 
is  no  evidence  to  support  the 
commenters'  assertions  that  "tenants 
will  only  select  rental  vouchers  if  they 
are  presented  (or  pushed)  by  the  PHA  as 
the  only  alternative". 

A  more  complete  discussion  of  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
1970  (URA)  requirements  is  set  forth 
later  in  this  preamble. 

One  commenter  objected  to  the 
statement  that  tenants  become  eligible 
for  relocation  assistance  as  of  the  date 
of  receipt  of  official  notice  to  move, 
asserting  that  tenants  sometimes  vacate 
before  official  notice  as  a  result  of  PHA 
pressure  or  reduction  of  ser\  ices.  This 
commenter  recommended  that  tenants 
be  entitled  to  relocation  benefits  at  any 
time  if  the  PHA  is  encouraging  tenants 
to  move  or  fails  to  maintain  the 
property.  The  commenter  is  referred  to 
the  definition  of  "displaced  person" 
under  §970. 5(i)  and  the  definition  of 
"initiation  of  negotiations"  under 
§970.5(k)  to  determine  eligibility  for 
relocation  assistance.  A  p)erson  becomes 
eligible  for  relocation  assistance  when 
HUD  approves  the  demolition  or 
disposition  imder  this  part  Also,  a 
person  forced  to  vacate  the  property  by 
an  action  associated  with  the  planned 
demolition  or  disposition  of  the 
property,  may  qualify  as  a  "displaced 
person"  who  is  eligible  for  relocation 
assistance,  even  if  the  action  occurs 
before  HUD  approval  of  the  demolition 
or  disposition.  A  person  who  is 
dissatisfied  with  the  PHA's 
determination  of  eligibilitv  may  appeal 
to  HUD  under  §  970.5(g).  If  HUD 
determines  that  the  PHA's  action 
resulted  from  the  demolition  or 
disposition  of  the  property,  the  PH.A 
would  be  required  to  provide  the 
appropriate  relocation  assistance. 

Note:  If  the  PHA's  action  was  found  to  be 
an  "action  to  demolish  or  dispose  of  the 
property  under  §  970.12.  then  the  PHA  would 
be  required  to  cease  those  actions  (e.g..  stop 
vacating  a  development).  If  tenants  believe 
that  the  PHA's  actions  are  contrary  to  its 
lease  obligations,  they  may  pursue  the 
remedies  available  to  them  under  the  lease. 

Actual  Availability  of  Replacement 
Housing 

One  commenter  expressed  concern 
over  the  fact  that  HUD  cannot  approve 
demolition  or  disposition  until  there  is 
a  commitment  of  funds  for  the  necessary 
replacement  units,  and  recommended 
that  HUD  propose  to  Congress  options 
for  PHAs  that  "desperately  need  to  get 
rid  of  units  but  for  which  no  fluids  are 
immediately  available'^  The  commenter 
also  suggested  that  Congress  be  updated 
regularly  on  the  yearly  needs  and  costs 


for  pending  and  approved  demolition 
projects,  so  that  adequate  funding  may 
be  appropriated. 

Tne  commenters  concern  that  the 
Department  cannot  approve 
applications  for  demolition  or 
disposition  until  the  funds  are 
committed  is  unfounded.  The 
Department  processes  requests  for 
demolition  or  disposition  under  sec;lion 
18.  However,  under  section  18, 
applications  are  approved  subject  to  the 
availability  of  funds  for  replacement 
housing.  As  a  point  of  clarification, 
section  513  of  the  National  Affordable 
Housing  Act  of  1990  requires  the 
Department  to  report  to  Congress  e.ach 
year  on  its  replacement  housing  needs 
beginning  in  FY  1992. 

One  commenter  recommended  a 
requirement  that  the  replacement 
housing  be  available  for  occupancy 
before  the  demolition  or  disposition  is 
carried  out.  This  recommendation  has 
not  been  incorporated  into  the  final 
rule,  which  conditions  HUD  approval 
and  PHA  action  on  commitment  of 
funds  for  the  replacement  units,  rather 
than  availability  of  the  units  for 
occupancy.  Once  the  decision  has  been 
properly  approved,  requiring  that  the 
actual  demolition  or  disposition  be 
delayed  until  replacement  units  an; 
available  for  occupancy  would  be 
unwarranted.  The  old  units  may  be  a 
blight  on  the  neighborhood,  vacant  and 
substandard,  and  perhaps  a  threat  to 
public  health  and  safety  or  a  financial 
drain  on  the  PHA.  In  some  cases, 
selective  demolition  may  be  an  essential 
part  of  a  comprehensive  modernisation 
plan.  One  of  the  disposition  criteria  was 
de\  eloped  in  contemplation  of  the  kind 
of  case  where  the  existing  property  will 
be  sold  to  obtain  funds  to  finance  the 
replat.ement  units.  Where  the 
repla«  ement  units  are  to  be  producetl  by 
new  construction,  several  years  will 
probably  be  required  before  the  new 
units  will  be  available  for  occupancy. 
The  cummenter's  recommendation  may 
refle<:t  the  misconception  that 
replaf  ement  units  are  always  needed  for 
relocation.  However,  past  experience 
indii:a!es  that  replacement  luiits  do  not 
normally  serve  as  the  source  for 
rei(Kation  of  the  affectetl  residents.  The 
aflfHited  residents  are  usually  relocated 
to  other  units  within  the  PHA's 
inventory  or  provided  with  Section  8 
assistants.  There  is  no  statutory  or 
regulatory  requirement  that  the 
relocated  residents  be  placed  in  the 
replacement  housing. 

This  Final  Rule 

In  addition  to  the  regulatory 
amendments  being  made  as  a  result  of 
the  public  comments  dis<;ussed  above, 
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the  following  additional  revisions  are 
made  in  this  Inal  rule.  These  revisioriF 
include  mod  fications  and  new 
requirements  originating  out  of  the 
URA.  the  NA  HA,  and  the  1992  Act. 

Section  97i).2.  Applicability,  is 
re>.'ised  to  ex  ;ept.  from  coverage  of  the 
disposition  r  jquirements  of  section  18 
and  part  970  homeovmership  sales 
under  (1)  section  21  of  the  1937  Act  (as 
added  by  seclion  123  of  the  1987  Act); 
(2)  the  Tumi  ey  III/IV  and  Mutual  Help 
Homeowner!  hip  Opportunity  Programs; 
and  (3)  other  homeownership  programs 
established  v  nder  sections  5(h)  or 
6(c)(4)(D)  of  he  1937  Act  and  in 
existence  bel  ore  February  5, 1988.  the 
effective  dat(  i  of  the  1987  Act.  (Section 
21  pertains  t  i  homeownership  programs 
through  resi(  ent  management 
corporations  )  Thus,  the  demolition/ 
disposition  i  egulations  will  be 
inappUcable  to  all  conveyances  under 
existing  hon  eownership  programs.  In 
addition,  in  ceeping  with  section  412(b) 
ofNAHA.thj  provisions  of  Part  970  do 
not  apply  to  the  disposition  of  a  public 
housing  proj  ect  in  accordance  with  an 
approved  ho  meovirnership  program 
under  title  II  of  the  1937  Act,  as  added 
by  section  4  1  of  that  legislation,  (Hope 
1  for  Public  md  Indian  Housing 
Homeowner  ;hip).  However,  in  the  case 
of  a  homeov  nership  proposal  under 
HOPE  1  or  s  (ction  5(h)  from  a  PHA 
involving  pa  rtial  or  total  demolition  of 
units.  Sectio  n  18  and  this  rule  apply. 
Hope  3  proposals  involving  public 
housing  uni  s  approved  prior  to  the 
1992  Act  art  likewise  covered  by  the 
requirements  of  section  18.  [The  1992 
Act  took  hoi  aeownership  for  scattered- 
site  single  fa  mily  public  housing  from 
under  the  re  ^uirements  of  HOPE  3  and 
moved  it  to  ^OPEl.] 

Section  91  0.2  is  also  revised  to  except 
easements,  i  ights-of-way,  and  transfers 
of  utility  svi  terns  incident  to  the  normal 
operations  c  f  the  development. 

A  correctian  is  made  to  §  970.4(b)  to 
be  redesign,  ted  as  §  970.4(c)  the 
paragraph  regarding  the  requirements  of 
the  environmental  and  historic 
preservatior  statutes.  Furthermore,  this 
section  requ  ires  that  where  the  site  for 
the  replacei  lent  housing  is  known  at  the 
time  of  app  ication  for  the  demolition  or 
disposition,  the  site  must  comply  with 
these  requii  sments.  However,  the 
amendment  to  this  section  clarifies  that 
where  the  s  te(s)  of  the  replacement 
housing  is  t  ot  known  at  the  time  of 
application  (whether  federally  or  non- 
federally  fu  ided).  the  PHA  shall  follow 
the  requirei  lents  of  24  CFR  50.3(i),  as 
set  forth  in  he  rule  te.xt  at  §  970.4(c). 
In  additic  n.  paragraphs  (d),  (e),  (f), 
and  (g)  are  i  idded  to  §  970.4(c)  regarding 
assurances  md  certifications  for 
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commitment  of  funds  to  carry  out  the 
replacement  housing  plan,  compliance 
with  the  offering  to  resident 
organizations,  relocation  of  residents, 
and  site  and  neighborhood  standards. 

(Note:  In  sec.  970.4  of  the  final  rule  as  it 
existed  prior  to  the  1988  interim  rule, 
paragraph  (c)  required  a  certification  from  the 
chief  executive  officer  that  the  proposed 
activity  was  consistent  with  the  housing 
assistance  plan  (HAP).  The  requirements 
regarding  the  HAP  were  replaced  by  the 
Comprehensive  Housing  Affordability 
Strategy  (CHAS).  However,  under  24  CFR 
91.1(b)(3).  all  public  housing  programs, 
except  HOPE  1,  are  excluded  from  the 
requirements  of  the  CHAS. I  Therefore,  the 
previous  requirement  for  consistency  with 
the  HAP  has  been  dropped. 

Paragraph  (c)  of  §  970.5  of  this  final 
rule  is  added  to  set  forth  the 
requirements  of  the  URA.  Effective 
April  2, 1989,  the  URA  was  amended  to, 
among  other  things,  expand  coverage.  It 
now  covers  all  persons  displaced  as  a 
direct  result  of  publicly  or  privately 
undertaken  rehabilitation,  demolition  or 
acquisition  for  a  Federal  or  federally 
assisted  project.  Therefore,  demolition 
of  any  public  housing  property  that  is 
owned  by  PHAs  and  that  is  subject  to 
the  Annual  Contributions  Contract 
under  the  1937  Act.  or  the  disposition 
of  the  property  to  a  Federal  agency  or 
to  any  person  or  entity  that  acquires  the 
property  for  a  federally  assisted  project, 
would  make  the  transaction  subject  to 
the  URA  and  make  any  person 
displaced  as  a  result  of  such  action 
eligible  for  relocation  assistance  at  URA 
levels.  Families  and  individuals  who  are 
not  ehgible  for  relocation  assistance  at 
URA  levels  are  eligible  for  the  relocation 
assistance  described  in  section  970.5(e). 
Required  relocation  assistance  is 
described  in  HUD  Handbook  1378, 
Tenant  Assistance,  Relocation  and  Real 
Property  Acquisition. 

Section  970.8.  paragraph  (f)  is  revised 
to  clarify  that  approval  of  the 
replacement  housing  plan  shall  be 
provided  by  the  unit  of  general  local 
government  which  shall  be  the  chief 
executive  officer  of  the  jurisdiction  in 
which  the  project  is  located  (e.g..  the 
mayor  or  the  county  executive). 
In  §970.9,  paragraph  (b)(1)  is 
amended  to  state  that  net  proceeds  (after 
payment  of  HUD-approved  costs  of 
disposition  amd  relocation)  shall  be  used 
for  the  retirement  of  outstanding 
obligations,  if  any,  issued  to  finance 
original  development  or  modernization 
of  the  project.  This  is  in  recognition  of 
the  possibility  that  such  obligations  may 
not  have  been  forgiven.  (See  42  U.S.C. 
1437b.)  (If  project  debt  has  been 
forgiven,  there  will  be  no  outstanding 
obligations.)  Reference  to  the  payment 


of  development  costs  has  been  removed 
because  development  cost  is  contained 
in  the  outstanding  obligation,  and 
double  payment  should  not  be  implied. 

A  new  paragraph  (c)  is  added  to 
§  970.9  which  states  that  in  the  case  of 
scattered-site  housing  of  a  public 
housing  agency,  the  net  proceeds  of  a 
disposition  shall  be  used  in  an  amount 
that  bears  the  samie  ratio  to  the  total  of 
such  costs  and  obligations  as  the 
number  of  units  disposed  of  bears  to  the 
total  number  of  units  of  the  project  at 
the  time  of  disposition.  This  is  a  direct 
statutory  requirement  in  compliance 
with  section  512  of  the  National 
Affordable  Housing  Act  (Pub.  L.  101- 
625)  and.  therefore,  is  contained  in  this 
final  rule.  An  example  of  how  this 
provision  would  be  applied  in  cases 
where  debt  has  not  been  forgiven  is:  If 
a  development  project  of  ten  imits  that 
cost  $100,000  has  one  unit  disposed  of 
for  $10,000.  then  there  would  be  no  net 
proceeds  after  paying  off  the 
proportional  cost  ($100,000  divided  by 
10  =  $10.000/unit)  of  the  project.  If. 
however,  the  unit  was  disposed  of  and 
net  proceeds  were  $12,000,  there  would 
be  $2,000  available  that  the  PHA  would 
use  for  the  provision  of  housing 
assistance  for  low-income  families.) 
Where  debt  has  been  forgiven,  all  the 
net  proceeds  may  be  used  by  the  PHA 
for  the  provision  for  low-income 
housing. 

Section  970.11(a)  is  revised  to  clarify 
that  in  the  event  that  the  replacement 
housing  will  be  located  outside  the 
political  boundaries  of  the  locality  of 
the  PHA.  all  relevant  program 
requirements  must  be  satisfied, 
including  approval  of  the  replacement 
housing  plan  by  the  unit  of  general  local 
government  in  which  the  project  being 
demolished  or  disposed  is  located,  and 
the  execution  of  such  agreements  as 
may  be  necessary  between  the  PHA  and 
the  locality  in  which  the  replacement 
housing  will  be  located.  In  the  case  of 
new  public  bousing,  this  would  require 
a  Cooperation  Agreement  between  the 
PHA  and  the  locality  in  which  the 
replacement  housing  would  be  located. 
It  is  expected  that  replacement  housing 
would  be  operated  or  administered  by 
the  PHA.  However,  in  instances  where 
the  PHA  can  make  arrangements  for 
another  PHA  to  develop,  operate  or 
administer  the  new  public  housing,  the 
section  8  assisted  housing,  or  other 
replacement  housing  such  as  a  State  or 
Local  program  Section  8  assisted 
housing  that  is  outside  the  PHA's  area 
of  operation,  the  PHA  must  ensure  that 
the  families  that  would  have  been 
eligible  to  occupy  the  replacement 
housing  if  it  had  been  replaced  in  the 
same  locality  as  the  project  being 


demolished  or  disposed,  will  be  the 
same  families  that  benefit  from  the 
replacement  housing.  In  addition  to  the 
Cooperation  Agreement  for  public 
housing,  and  in  the  case  of  Section  8 
replacement  housing  or  other 
replacement  housing,  other  agreements 
may  be  necessary  in  order  to  assure  that 
this  and  other  program  requirements  are 
satisfied. 

Section  970.11(c)  is  revised  to  reflect 
the  requirement  that  when  demolition 
or  disposition  of  dwelling  imits  is 
proposed,  the  PHA  application  for  HUD 
approval  must  contain  documentation 
of  approval  by  the  imit  of  general  local 
government  in  which  the  project 
proposed  for  demolition  or  disposition 
is  located,  which  approval  shall  be 
provided  by  the  chief  executive  officer 
of  the  jurisdiction  in  which  the  project 
is  located  (e.g.,  the  mayor  or  county 
executive).  Section  970.3  has  been 
revised  to  add  to  the  list  of  definitions, 
a  definition  for  "chief  executive  officer 
of  a  State  or  unit  of  general  local 
government." 

Since  October  1988  when  the  interim 
rule  became  effective,  the  Department 
has  interpreted  the  phrase  "unit  of 
general  local  government"  to  mean  the 
local  governing  body,  e.g.,  the  City 
Council  or  the  Board  of  Aldermen. 
Consequently,  in  order  to  comply  with 
this  requirement,  a  PHA  requesting 
permission  to  demolish  or  dispose  of 
one  or  more  dwelling  luiits  was  required 
to  provide  the  Department  with  a  copy 
of  a  resolution  from  the  City  Council  or 
the  appropriate  local  governing  body 
approving  the  replacement  housing 
plan.  However,  experience  has 
demonstrated  that  obtaining  the 
approval  of  the  local  governing  body  has 
proven  to  be  an  e.xtremely  time 
consuming  amd  difficult  process, 
particularly  when  the  replacement 
housing  is  public  housing  development. 
In  some  commimities  the  local 
governing  body  has  strenuously 
objected  to  putting  public  housing  in 
the  commimity.  The  effect  of  local 
governing  body  opposition  to  a 
replacement  housing  plan  has  been  to 
delay  approval  of  demolition  or 
disposition  applications  for  extended 
periods  of  time.  After  a  review  of  the 
problem  and  research  of  the  legislative 
history  on  this  point,  the  Department 
has  determined  that  it  is  permissible  to 
allow  the  chief  executive  officer,  e.g., 
the  mayor  or  the  county  executive,  to 
approve  the  replacement  housing  plan. 

Section  970.11(h)  of  the  interim  rule 
is  revised  by  the  final  rule  for  technical 
and  clarifying  reasons.  The  purpose  of 
this  provision  is  to  assure  that  the 
replacement  sites  will  satisfy  standards 
related  to  nondiscrimination  and 


housing  opportunities.  In  some 
instances  the  time  for  compliance  with 
the  site  and  neighborhood  standards  is 
during  the  demolition  or  disposition 
application  and  review  process,  and  in 
other  instances  compliance  is  deferred. 
The  requirements  regarding  site  and 
neighborhood  standards  will  be  as 
follows: 

(1)  If  funds  have  been  committed  to 
provide  replacement  units  under  the 
Public  Housing  Development  Program 
or  the  Section  8  project-based  assistance 
program,  except  when  the  PHA  plans  to 
build  back  on  the  same  site,  the  site  and 
neighborhood  standards  applicable  for 
those  programs  will  apply  and  be 
assessed  at  the  appropriate  time  as 
required  by  that  program  rule  or 
handbook  and  not  at  the  time  of  the 
demolition  or  disposition  application. 
The  PHA  must  certify  to  HUD  at  the 
time  of  the  demolition  or  disposition 
application,  that  once  the  site  is 
identified,  the  PHA  will  comply  with 
the  site  and  neighborhood  standards 
applicable  for  those  programs. 

l2)  If  funds  have -been  committed  to 
provide  replacement  units  under  the 
Public  Housing  Development  Program 
or  the  Section  8  project-based  assistance 
program  and  the  PHA  plans  to  build 
back  on  the  same  site,  the  PHA  shall 
comply  with  the  site  and  neighborhood 
standards  applicable  for  those  programs 
when  the  demolition  or  disposition 
application  is  submitted  to  HUD.  A 
complete  site  and  neighborhood 
standards  review  shall  be  done  by  HUD 
subsequent  to  the  submission  of  the 
demolition  or  disposition  application 
but  prior  to  approval. 

(3)  If  the  replacement  housing  units 
are  to  be  provided  under  a  State  or  local 
program,  and  the  site  is  known 
(including  building  back  on  the  same 
site),  the  PHA  is  required  to  comply 
with  site  and  neighborhood  standards 
comparable  to  24  CFR  part  882  when 
the  demolition  or  disposition 
application  is  submitted  to  HUD.  A 
complete  site  and  neighborhood 
standards  review  shall  be  done  by  HUD 
subsequent  to  the  submission  of  the 
demolition  or  disposition  application 
but  prior  to  approval. 

However,  if  the  site  is  not  known,  the 
PHA  shall  include  in  the  application  for 
demolition  or  disposition  a  certification 
that  it  will  comply  with  site  and 
neighborhood  standards  comparable  to 
24  CFR  part  882  once  the  site  is  known. 

In  the  case  of  replacement  housing 
funded  by  State  or  local  government 
funds,  the  PHA  must  demonstrate  in  the 
application  that  it  has  a  commitment  for 
funding  the  replacement  housing. 

(4)  If  the  replacement  housing  units 
are  to  be  provided  out  of  the  pnjceeds 


of  the  disposition  of  public  housing 
property,  and  the  site  is  known 
(including  building  back  on  the  same 
site),  the  PHA  is  required  to  comply 
with  site  and  neighborhood  standards 
comparable  to  24  part  941  (or  under  24 
CFR  part  882  in  the  case  of  use  of 
Section  8  assistance)  when  the 
demolition  or  disposition  application  is 
submitted  to  HUD.  A  complete  site  and 
neighborhood  standards  review  shall  be 
done  by  HUD  subsequent  to  the 
submission  of  the  demolition  or 
disposition  application  but  prior  to 
approval. 

However,  if  the  site  is  not  known,  the 
PHA  shall  include  in  the  application  for 
demolition  or  disposition  a  certification 
that  it  will  comply  with  site  and 
neighborhood  standards  comparable  to 
24  CFR  part  941  or  under  24  CFR  pan 
882  once  the  site  is  known. 

Section  970.12  of  the  August  1988 
interim  rule  is  not  made  final  by  this 
final  rule.  Comments  received  on 
§  970.12  will  be  considered  in  the 
development  of  a  sep>arate  proposed 
rulemaking  on  the  issue  of  required  and 
permitted  actions  prior  to  approval  of  an 
application  for  demolition  or 
disposition.  Until  a  final  rule  is  issued 
on  §970.12,  the  provisions  of  the 
August  1988  interim  rule  remain 
effective. 

Changes  Required  by  Section  412(a)  of 
the  National  Affordable  Housing  Act — 
Resident  Organization  Opportunity  to 
Purchase 

Section  412(a)  of  the  National 
Affordable  Housing  Act  ("NAHA '), 
Pub.L.  101-625,  amended  section  18  of 
the  U.S.  Housing  Act  of  1937  to  require 
that  "tenant  councils,  resident 
management  corporation,  and  tenant 
cooperative,  if  any,"  be  given 
appropriate  opportunities  to  purchase 
the  project  or  portion  of  the  project 
covered  by  the  demolition  or 
disposition  application. 

Section  1 16(a)  of  the  Housing  and 
Community  Development  Act  of  1992 
(the  "1992  Act")  amended  section  18  of 
the  U.S.  Housing  Act  of  1937  to  require 
PHAs  to  limit  the  opportunity  to 
purchase  the  development  or  portion  of 
the  development  proposed  for 
demolition  or  disposition  only  to  the 
resident  organization(s)  at  the  affected 
development.  This  provision  clarifies  an 
ambiguity  regarding  the  breadth  of  the 
offer  (as  discussed  below  in  the  public 
comments  to  the  October  6,  1992 
Notice)  and  is  considered  self-executing. 
Accordingly,  the  Department  issued 
Notice  P1H'93-17  (PHA)  on  April  2, 
1993  to  inform  program  administrators 
and  participants  of  this  clarification  and 
its  immediate  effect.  This  final  nde 
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accommodat  ;s  this  clarification  in  the 
new  §970.13. 

Section  41  J  of  NAHA  permitted  the 
Ik^partment  I  o  establish  by  notice  the 
requirement!  necessary  to  carry  out  this 
provision.  Taerefore,  the  Department 
published  a  notice  of  guidelines  on 
October  6.  1<  92,  at  57  FR  46075  and 
solicited  puh  lie  comments  on  the 
provisions  st  t  forth  in  that  notice.  The 
Department  i  eceived  public  comments 
from  five  orginizations:  Two  large 
national  associations,  one  housing 
finance  corpi  )ration.  one  public  school 
system,  and  ;  i  HUD  field  office.  Below 
is  a  listing  of  the  issues  raised  by  the 
commenters.  Each  issue  is  followed  by 
a  discussion  of  the  Department's 
resolution  of  the  issue. 

Comment:  There  should  be  a 
distinction  provided  between  real 
property  thai  is  developed  with 
dwelling  units  and  is  occupied  and  real 
prnpierty  thai  is  vacant  and  abandoned 
(which  shou  d  be  excluded  from  the 
section  412(a )  requirements,  [a  pubUc 
school  systen] 

Response:  Section  412(a)  does  not 
apply  in  the  :ase  of  totally  vacant  or 
abandoned  development.  There  would 
be  no  residei  its  to  organize  and, 
consequent!] ,  no  organization  to  receive 
the  offer.  Ho  vever,  if  the  development 
is  only  partis  lly  vacant,  the  PHA  is 
required  to  offer  the  property  under 
application  ta  the  existing  resident 
group,  or  wh  sre  no  group  exists,  the 
FHA  must  mike  a  reasonable  effort  to 
allow  the  res  idents  of  the  affected 
developmeni  to  organize.  The  PHA  has 
the  same  responsibility  where  only  a 
building,  or  ]  ;roup  of  buildings,  is 
vacant  withi  \  the  development. 

Commgnt:  There  is  no  rationale  for 
limiting  the  i  irea  of  land  to  be  acquired 
t)y  a  public  b  ody  to  less  than  two  acres, 
(a  public  sch  ool  system) 

Response:  Dn  the  basis  of  experiences 
in  the  progrj  m,  the  limitation  of  two 
acres  was  se  ected  to  reduce  the 
possibility  o  injustice  from  profit- 
motivated  ac  tions.  However,  the 
Department' ;  experience  is  rather 
limited.  The  threshold  was  established 
based  upon  (  xperience  for  the  last  six 
years.  It  is  ir  appropriate  to  allow  more 
flexibihty  in  this  area  without  (1)  more 
time  to  see  tl  le  impact  of  the  existing 
provision,  ai  d  (2)  a  better 
understandi  ig  of  the  number  of  PHAs 
affected  by  t  le  provision. 

Comment:  Financial  capabilities  of 
resident  cou  icils.  resident  management 
corporations ,  resident  cooperatives  or 
other  similaj  legal  instrumentalities 
should  be  as  >essed  independent  of 
possible  futi  re  Federal  grants,  because 
.such  organiz  ations  may  flounder  when 
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these  resources  are  gone,  (a  public 
school  system] 

If  the  units  being  sold  will  continue 
as  rental  units,  the  plan  for  the  use  of 
the  property  should  include  financial 
operations/solvency  of  the 
development,  [a  HUD  field  office] 

Response:  The  long-term  financial 
capability  of  a  possible  resident  group 
as  a  purchaser  should  be  considered  by 
the  PHA  when  it  reviews  the  group's 
proposal.  Absent  any  prior  experience 
under  the  new  resident  purchase 
requirement,  the  Department  sees  no 
reason  to  require  the  PHA  to  give  more 
weight  to  one  fiactor  over  another. 

Comment:  The  guidelines  should 
include  realistic  but  firm  timetables  for 
plan  implementation  which  should  be 
enforced,  (a  public  school  system) 

flesponse:  The  requirements  related  to 
pro\'iding  resident  organizations  the 
opportunity  to  organize  are  very  new. 
To  date  only  one  resident  organization 
has  prepared  a  proposal  for  PHA 
consideration.  Based  on  this  experience, 
there  is  no  reason  to  require  strict 
timetables. 

Comment:  Another  case,  regarding 
applicability,  which  does  not  present  an 
appropriate  opportunity  for  resident 
purchase  is  when  the  housing  authority 
plans  to  redevelop  the  real  estate  with 
replacement  public  housing,  (a  housing 
finance  corporation) 

Response:  The  PHA  is  required  to 
consult  with  residents  and  resident 
organizations  under  §  970.4  regarding 
any  proposals  to  demolish  or  dispose  of 
any  property.  This  consultation  should 
include  advisements  of  any  PHA  plans 
to  reuse  the  property  and  a  complete 
discussion  of  any  replacement  housing 
plans.  It  is  clear  that  Congress  wanted 
resident  organizations  to  be  given  the 
opportunity  to  purchase  the  property. 

Comment:  It  is  an  incorrect 
interpretation  that  is  a  violation  of  the 
statute  to  afford  notice  and  opportunity 
to  purchase  to  city-wide  resident  groups 
or,  in  the  case  where  there  is  no 
organized  resident  group  at  the  affected 
project,  to  allow  45  days  for  a  resident 
organization  to  be  formed.  A  process 
that  is  already  lengthy  is  made  more 
protracted  and  burdensome  by  the  time 
periods  created  by  the  Department.  The 
statutory  reference  to  tenant  groups,  "if 
any,"  refers  to  groups  already  in 
existence,  (two  national  associations) 

HUD  cannot  avoid  the  costAienefit 
analysis  of  Executive  Order  12291,  by 
designating  the  document  as  a 
guideline.  No  cost/benefit  analysis  or 
regulatory  review  was  performed  prior 
to  the  issuance  of  the  notice.  The 
benefits  of  imposing  a  "notice"  do  not 
outweigh  the  cost  to  PHAs  as  a  result  of 
the  long  delays  and  increased  liabilities 


they  will  have  to  face  before  being 
permitted  to  submit  an  application.  A 
PHA  is  permitted  to  demolish  or  sell 
only  its  very  worst  projects  which  are 
often  extremely  unsafe,  (one  national 
association] 

Response:  The  Department  has 
examined  the  notice  and  the  process  for 
permitting  resident  organizations  to 
form  and  recognizes  that  the  additional 
time  periods  may  be  burdensome. 
However,  the  Department  still  believes 
that  as  a  matter  of  policy,  residents 
should  have  the  opportunity  to  form  a 
resident  organization.  In  response  to  the 
concerns  raised  by  the  commenter, 
however,  this  rule  abbreviates  the 
process  considerably.  The  process  can 
be  further  truncated  into  the  already 
established  requirement  for  tenant 
consultation  under  24  CFR  970.4(a). 
Therefore,  where  the  affected 
development  does  not  have  an  existing 
resident  council,  resident  management 
corporation  or  resident  cooperative  at 
the  time  of  the  PHA  proposal  to 
demolish  or  dispose  of  the  development 
or  a  portion  of  the  development,  the 
PHA  shall  make  a  reasonable  effort  to 
inform  residents  of  the  development  of 
the  opportunity  to  organize  and 
purchase  the  property  proposed  for 
demolition  or  disposition.  Examples  of 
"reasonable  effort"  at  a  minimum 
include  at  least  one  of  the  following 
activities:  Convening  a  meeting,  sending 
letters  to  all  residents,  publishing  an 
announcement  in  the  resident 
newsletter,  where  available,  or  hiring  a 
consultant  to  provide  technical 
assistance  to  the  residents.  The 
Department  will  not  approve  any 
application  that  cannot  demonstrate  that 
the  PHA  has  allowed  at  least  45  days  for 
the  residents  to  organize  a  resident 
organization.  The  PHA  should  initiate 
its  efforts  to  inform  the  residents  of  their 
right  to  organize  as  an  integral  part  of 
the  resident  consultation  requirement 
under  24  CFR  £  70.4(a). 

While  the  Department  is  concerned 
about  the  costs  and  the  benefits  as  they 
relate  to  the  PHAs,  the  Department  also 
has  similar  regard  and  concerns  for  the 
residents  who  are  also  beneficiaries  of 
the  public  housing  program.  Therefore, 
we  believe  that  giving  residents  the 
opportunity  to  purchase  projects  that 
the  PHA  has  deemed  unusable  for 
public  housing  purposes  could  benefit 
the  residents  both  socially  and 
economically.  Furthermore,  imder 
Executive  Order  12866  (which  replaced 
Executive  Order  12291),  only 
"significant  regulatory  actions"  are 
required  to  have  an  assessment  of  the 
costs  and  benefits  of  the  action  prior  to 
proiimlgatinn.  This  final  rule  does  not 


meet  the  definition  of  "significant 
regulatory  action." 

Comment:  The  guidelines  should  not 
have  been  made  effective  upon 
publication  but  should  have  permitted 
public  comment  before  taking  effect. 
The  guidelines  are  in  violation  of  HUD's 
part  10  which  requires  the  Department 
to  follow  APA  procedures  for 
rulemaking.  The  guidehnes  should  be 
withdrawn  and  a  new  proposed  rule 
issued,  incorporating  the  provisions  of 
the  Housing  and  Community 
Development  Act  of  1992.  The  term 
'notice"  in  section  418  of  NAHA  refers 
to  "notice  and  public  comment  '  and  not 
the  Federal  Register  format.  |two 
national  associations) 

Response:  Section  418  of  the  National 
Affordable  Housing  Act,  Public  Law 
101-625,  permitted  the  Department  to 
establish  by  notice  the  requirements 
necessary  to  carry  out  the  provision  in 
a  more  timely  manner.  It  is  clear  that  the 
Congress  intended  that  the  Department 
establish  the  requirements  and 
procedures  for  offerings  to  resident 
organizations  as  soon  as  possible.  The 
determination  as  to  the  meaning  of 
"notice"  was  made  after  substantial 
consideration. 

Comment:  The  fact  that  the  statute 
and  the  guidelines  give  resident  groups 
the  right  to  demand  to  purchase  a 
project,  but  impose  no  requirement  on 
the  purchasing  group  to  use  the  project 
for  housing  purposes,  raises  serious 
constitutional  and  policy  questions.  The 
U.S.  Constitution  prohibits  the  Federal 
Government  from  appropriating  private 
property  unless  just  compensation  is 
provided  and  the  taking  is  pursuant  to 
a  public  purpose.  Without  a  use 
restriction,  it  is  questionable  whether 
forcing  a  PHA  to  transfer  its  project  to 
a  resident  group,  and  thereby  suffer  the 
loss  of  a  competitive  price,  serves  a 
valid  public  purpose  when  the  end 
result  is  not  increased  housing 
opportunity,  (one  national  association) 

"The  guidelines  should  require  some 
type  of  guarantee  by  the  resident  group 
purchasers  that  the  units  will  be  utilized 
as  housing  for  low-income  households, 
[one  national  association] 

If  a  PHA  may  consider  an  offer  that  . 
proposes  a  purchase  of  less  than  fair 
market  value  with  demonstrated 
commensurate  public  benefit, 
"demonstrated  commensurate  public 
benefit"  should  be  defined.  |a  HUD  field 
office] 

Response:  There  is  nothing  in  the 
statute  or  the  legislative  history  which 
would  lead  the  Department  to  believe 
that  Congress  intended  that  resident 
organizations  be  restricted  in  the  use  of 
the  property.  Therefore,  the  Department 
did  not  impose  such  a  restriction.  The 


final  rule  gives  the  PHA  the  authority  to 
establish  the  terms  of  sale  and  to 
approve  or  disapprove  of  the  resident 
organization's  proposal.  With  this  kind 
of  authority,  the  PHA  is  not  being  forced 
to  transfer  its  property  to  a  resident 
organization. 

Examples  of  "demonstrated 
commensurate  public  benefit  '  will  be 
provided  in  the  new  handbook  for 
demolition/disposition  activities. 

Comment:  The  Department's 
"federalism  "  certification  under 
Executive  Order  12612  incorrectly  rules 
that  PHAs  are  not  units  of  local 
government.  There  are  serious 
federalism  implications  because  the 
guidelines  intrude  in  to  the  day-to-day 
management  decisions  of  PHA  directors, 
who  are  State  or  local  officials.  The 
guidelines  threaten  the  balance  of  power 
between  the  respective  levels  of 
government  because  they  direct  State  or 
local  officials  to  incur  increased  costs 
related  to  delay  and  maintenance  of 
blighted  or  unsafe  buildings,  (one 
national  association] 

flesponse.  The  Department  recognizes 
that  overall  section  18  places  significant 
requirements  on  PHAs;  however,  the 
requirement  that  offerings  be  made  to 
resident  organizations  is  mandated  by 
statute.  The  Departmeiit  has  determined 
that  these  requirements  do  not  have 
"federalism  implications  '  because  they 
do  not  have  substantial  direct  effects  on 
the  States  (including  their  political 
subdivisions),  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Comment:  The  guidelines  cannot  be 
applied  to  pending  applications  because 
HUD  does  not  have  the  power  to 
promulgate  niles  with  retroactive  effect. 
Congressional  enactments  and 
administrative  rule  will  not  be 
construed  to  have  retroactive  effect 
unless  their  language  requires  this 
result,  [one  national  association) 

Response:  "Pending"  dues  not  jiie.in 
"approved."  Section  18  prohibits 
approval  by  the  Secretary  unless  all  of 
the  requirements  of  the  section  are  met. 

Note:  Other  communis  re*  t'ivwi  from  xhe 
HL'D  field  office  were  Im  hnii  ;!l  rorrt'i  tions 
related  to  appropriate  (.rovs-ri'lereni  es  and 
definitions.  Tht.-se  lei  hnit.al  tommenis  were 
reviewed  and  ai  i  oinmo(i,iIi'il  where 
indie  ated. 

The  regulatory  provisions 
implementing  section  412  of  NAHA.  as 
those  provisions  have  been  revised  to 
accommodate  the  public  comments 
discussed  above,  can  be  found  at  a  new 
S  970.13  added  bv  this  rule. 


Applicability  to  the  Native  American 
Program 

As  a  result  of  section  201(b)(1)  of  the 
1937  Act,  the  provisions  of  title  I  of  the 
1937  ,^ct  apply  to  low-income  housing 
developed  or  operated  pursuant  to  a 
contract  between  the  Secretary  and  an 
Indian  housing  authority.  Therefore,  the 
demolition  and  disposition  provisions 
under  part  970  (as  it  is  revised  by  the 
1988  interim  rule)  extend  to  Indian 
housing  authorities  and  have  been 
incorporated  in  part  905,  the  regulations 
for  the  Indian  Housing  Program. 
However,  under  section  201(b)(2)  no 
provision  of  title  I,  or  amendment  to 
title  I.  that  is  enacted  after  the  date  of 
enactment  of  the  Indian  Housing  Act  of 
1988  (June  29,  1988)  shall  apply  to 
public  housing  developed  or  operated 
pursuant  to  a  contract  between  the 
Secretary'  and  an  Indian  housing 
authority  unless  the  provision  explicitly 
provides  for  applicability.  Therefore, 
absent  such  a  provision,  section  116  of 
the  1992  Act  does  not  extend  to  Indian 
housing  authorities. 

This  issue,  as  well  as  finalizing  the 
1988  interim  rule  in  part  905  and 
sections  412  and  512  of  NAHA.  as  the\ 
apply  to  Indian  housing  units,  will  b<? 
addressed  in  a  separate  final  rule. 

Other  Matters 

Environmental  Review 

.\  Finding  of  No  Significant  Impdi  t 
with  respect  to  the  environ.ment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  whii  h 
•implement  section  102(2)(C)  of  the 
National  Envirorunental  Policy  Act  of 
1 969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspei  intn 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk.  Offii  <■ 
of  the  General  Counsel.  Departiin'nt  of 
Housing  and  Urban  Development.  Room 
10276,  4.t1  Seventh  Street.  S  W.. 
Washington.  D.C.  20410. 

E.\i-rulivp  Order  12866 

This  rule  was  reviewed  by  the  (3ili<  •• 
of  MHna>;einent  and  Budget  (OMB) 
under  E\<;tutive  Order  128(j6  on 
Regulatory  Planning  and  review,  is'-uetl 
by  the  Pn'sident  on  September  30,  1H93 
.■\ny  changes  made  in  the  rule    , 
subsequent  to  its  submission  to  OMB 
are  identified  in  the  docket  file,  whii.h 
is  available  for  public  inspection  in  thi^ 
Office  of  the  Rules  Docket  Clerk, 
Department  of  Housing  and  Urban 
Development.  Room  10276.  451  Seventh 
.Street.  .SW,  Washington.  DC  20410. 

E\c(utivf  Order  12612.  Fedproliy-su 

The  General  Coun.si'l,  as  the 
Ufsignated  Official  under  se«  tion  til.i!  uS 
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Accordingly,  the  interim  rule 
amending  24  CFR  part  970  which  was 
published  at  53  FR  30984  on  August  17. 
1988.  is  adopted  as  a  final  rule  with  the 
following  changes: 

PART  970— PUBLIC  HOUSING 
PROGRAM— DEMOLITION  OR 
DISPOSITION  OF  PUBLIC  HOUSING 
PROJECTS 

1.  The  authority  citation  for  part  970 
continues  to  read  as  follows: 

Authority:  42  li.S.C  1437p  and  .ISSSld). 

2.  Section  970.2  is  revised  to  read  as 
follf)Ws: 

§970.2    Applicability. 

(a)  This  part  applies  to  public  housing 
projtK;ts  that  are  ornied  by  public 
housing  agencies  (PHAs)  and  that  are 
subject  to  Annual  Contributions 
Contracts  (ACCs)  under  the  Act.  It  also 
applies  to  Section  23  bond-financed 
projects  that  have  received 
modernization  (i.e..  Comprehensive 
Improvement  Assistance  Program 
(CIAP)  or  Comprehensive  Grant  funds 
(CCP)).  This  part  does  not  apply  to  the 
following: 

(1)  PHA-owned  Section  8  housing,  or 
housing  leased  under  section  10(c)  or 
section  23  of  the  Act,  except  for  section 
23  bond-financed  projects  that  have 
received  modernization  funding  under 
the  CIAP  or  the  Comprehensive  Grant 
Programs; 

(2)  DemoUtion  or  disposition  before 
the  End  of  the  Initial  Operating  Period 
(EIOP).  as  determined  under  the  ACC.  of 
property  acquired  incident  to  the 
development  of  a  public  housing 
project:  (however,  this  exception  shall 
not  applv  to  dwelling  units); 

(3)  The  conveyance  of  public  housing 
for  the  purpose  of  providing 
homeownership  opportunities  for  lower 
income  families  under  section  21  of  the 
Act.  the  Turnkey  III/IV  or  Mutual  Help 
Homeownership  Opportunity  Programs, 
or  other  homeownership  programs 
t-stahlished  under  sections  5(h)  or 
6(c)(4)(D)  of  the  Act  and  in  existence 
before  February  5. 1988.  the  date  of 
enactment  of  the  1987  Act.  (Where  a 
plan  submitted  by  the  PHA  for 
homeownership  includes  a  component 
of  demolition,  the  plan  must  me«!t  the 
requirements  of  section  18  and  this 
part.); 

(4)  The  leasing  of  dwelling  or 
nondwelling  space  incident  to  the 
normal  operation  of  the  project  for 
public  housing  purposes,  as  permitted 
bv  the  ACC; 

(5)  The  reconfiguration  of  the  interior 
spare  of  buildings  (e.g..  moving  or 
removing  interior  walls  to  change  the 
design,  sizes,  or  number  of  units) 


without  "demolition",  as  defined  in 
§970.3.  (This  includes  the  conversion  of 
bedroom  size,  occupancy  type,  changing 
the  status  of  unit  from  dwelling  to 
nondwelling); 

(6)  Easements,  rights-of-way  and 
transfers  of  utility  systems  incident  to 
the  normal  operation  of  the 
development  for  public  housing 
purposes,  as  permitted  by  the  ACC;- 

(7)  A  whole  or  partial  taking  by  a 
public  or  quasi-public  entity  through 
the  exercise  of  its  power  of  eminent 
domain;  however,  HLID  requirements 
with  respect  to  the  replacement  housing 
requirement  for  one-for-one  dwelling 
units  shall  be  followed  (see  HUD 
Handbook  7486.1.  Demolition. 
Disposition  and  Conversion): 

(8)  Disposition  of  a  public  housing 
project  in  accordance  with  an  approvetl 
homeownership  program  under  title  Ml 
of  the  United  States  Housing  Act  of 
1937  (42  U.S.C.  1437p)  (Hope  1): ' 

(9)  Demolition  after  conveyance  of  a 
public  housing  project  to  a  non-PHA 
entity  in  accordance  with  an  approved 
homeownership  program  under  title  III 
of  the  United  States  Housing  Act  of 
1937  (42  U.S.C.  1437p)  (HOPE  1);  and 

(10)  Units  leased  for  non-dwelling 
purposes  for  one  year  or  less. 

fb)  Demolition  or  disposition  that  was 
approved  by  HUD  before  February  5, 
1988,  but  not  carried  out  by  that  date, 
may  be  carried  out  according  to  the 
terms  of  such  approval,  without 
reference  to  subsequent  amendments  t(> 
this  part  and  without  obtaining  any 
further  HUD  approval 

3.  Jiection  970.3  is  amended  by 
adding  in  alphabetical  order  a  definitu)n 
for  "Chief  Executive  Officer  of  a  unit  of 
general  local  government",  to  read  as 
follows: 

§  970.3    Definitions. 

«         •        «         «        * 

Chit^f  Executive  Officer  of  a  unit  of 
general  local  government  means  the 
elected  official  or  the  legally  designated 
official,  who  has  the  primary 
responsibility  for  the  conduct  of  that 
entity's  governmental  affairs.  Examples 


'  111  keeping  with  scclion  412(bl  of  the  NatU-iu.! 
,\f!..rdabie  Housing  Ad  (I'ub.L.  101-*>::.S1.  th.- 
(ircv  isidiis  of  this  piirt  do  not  apply  to  '.hv 
disposition  of  a  public  liousiuK  proji^ct  in 
drcdrct.TticR  with  an  approvpd  hompown^•r^h!p 
pmgram  under  title  in  of  the  United  Slatr^  Kiitisinc 
.\l\  of  1937.  a.<i  added  by  section  411  ol  th.it 
ifgi.-ilation.  (HOPE  1  for  Public  and  Ir.dlm  Housing 
Hii:neo\vn(;rship|.  In  tho  case  of  .1  HOl'K  1  propo.s,il 
from  a  PH.\  involving  partial  or  Iota!  rti-molition  of 
units,  this  part  does  apply.  HOPE  3  profK>sHls 
iiuflvitig  public  housing  'inits  approved  pr;or  to 
tlu-  HW2  Act  are  likewise  covered  by  liie 
r(!t),iirf:iienls  of  section  18.  IThe  1992  Act  looV. 
siatlerrd-siln  sinplr  family  public  housing  from 
imler  the  rBquirnmenis  of  HOPE  3  and  .tioved  it  to 
Hdl'h  V! 


of  the  "chief  executive  officer  of  a  unil 
of  general  local  government"  are:  the 
elecled  mayor  of  a  municipality;  the 
elected  county  executive  of  a  county; 
the  chairperson  of  a  county  commission 
or  board  in  a  county  that  has  no  elected 
county  executive;  and  the  official 
designated  pursuant  to  law  by  the 
governing  body  of  a  unit  of  general  local 
government. 
***** 

4.  Section  970.4  is  amended  by: 

a.  Removing  paragraphs  (b)  and  (c); 

b.  Redesignating  paragraphs  (d)  and 
(e)  as  paragraphs  (b)  and  (c), 
respectively; 

c.  Revising  newly  redesignated 
paragraph  (c);  and 

d.  Adding  new  paragraphs  (d).  (e),  (f). 
and  (g),  to  read  as  follows: 

§  970.4    General  requirements  for  HUD 
approval  of  applications  for  demolition  or 
disposition. 

•         •         *         *        * 

(c)  Demolition  or  disposition 
(including  any  related  replacement 
housing  plan)  will  meet  the 
requirements  of  the  National 
Environmental  Policv  Act  of  1969  (42 
U..S.C.  4321),  the  N'at'ional  Historic 
Preservation  Act  of  1966  (16  U.S.C. 
469),  and  related  laws,  as  stated  in  the 
Department's  regulations  at  part  50  of 
this  title.  Where  the  site  of  the 
replacement  housing  is  unknown  at  the 
time  of  submission  of  the  application  for 
demolition  or  disposition,  the 
application  shall  contain  an  certification 
that  the  applicant  agrees  to  assist  Hl'D 
to  comply  with  part  50  of  this  title  and 
that  the  applicant  shall: 

(1)  Supply  HUD  with  all  available, 
rtilevant  information  necessarj-  for  HUD 
to  perform  for  each  property  any 
tsnvironmental  review  required  by  part 
50  of  this  title; 

(2)  C^rry  out  mitigating  measures 
rtiquired  by  HUD  or  select  alternate 
eligible  property;  and 

(3)  Not  acquire,  rehabilitate,  convert, 
lease,  repair  or  construct  property,  or 
commit  HUT)  or  local  funds  to  such 
program  activities  with  respect  to  any 
eligible  property,  until  HUD  approval  is 
received. 

(d)  The  public  housing  agency  has 
developed  a  replacement  housing  plan, 
in  accordance  with  §970.11,  and  has 
obtained  a  commitment  for  the  funds 
necessary  to  carry  out  the  plan  over  the 
approved  schedule  of  the  plan.  To  the 

•  \tent  such  funding  is  not  provided 
from  other  sources  {.e.g..  State  or  loail 
programs  or  proceeds  of  disposition). 
HUD  approval  of  the  application  for 
demolition  or  disposition  is  conditioned- 
on  HUD's  agreement  to  commit  the 


net:essary  funds  (subject  to  availabilitv 
of  future  appropriations). 

(e)  The  PHA  nas  complied  with  the 
offering  to  resident  organizations,  as 
reouired  under  §970.13. 

(f)  The  PHA  has  prepared  a 
certification  regarding  relocation  of 
rf;sidents.  in  accordance  with 

§  970.5(h)(1).  If  relocation  is  required, 
the  PHA  must  submit  a  relocation  plan 
in  accordance  with  §  970.5. 

(g)  The  PHA  has  made  the  appropriate 
certifications  regarding  site  and 
neighborhood  standards,  in  accordance 
with§970.11(h)(2)and(4). 

5.  Section  970.5  is  revised  to  read  as 
follows; 

§970.5    Displacement  and  relocation. 

(a)  Relocation  of  displaced  tenants  on 
a  nondiscriminatory  basis.  Tenants  who 
are  to  be  displaced  as  a  result  of 
demolition  or  disposition  must  be 
offered  opportunities  to  relocate  to  other 
comparable/suitable  (see  HUD 
Handbook  1378,  Tenant  Assistance. 
Relocation  and  Real  Property 
.^cquisition)  decent,  safe,  sanitary,  and 
affordable  housing  (at  rents  no  higher 
than  permitted  under  the  Act.)  which  is. 
to  the  maximum  extent  practicable, 
housing  of  their  choice,  on  a 
ncmdiscriminatory  basis,  without  regard 
to  race,  color,  religion  (creed),  national 
origin,  handicap,  age.  familial  status,  or 
sex,  in  compliance  with  applicable 
Federal  and  State  laws. 

(b)  Relocation  resources.  Relocation 
may  be  to  other  publicly  assisted 
housing.  Housing  assisted  under  Section 
8  of  the  Act.  including  housing  available 
for  lease  under  the  Section  8  Housing 
Voucher  Program,  may  also  be  used  for 
relocation,  provided  the  PHA  ensures 
that  displaced  tenants  are  provided 
referrals  to  comparable/suitable 
relocation  dwelling  units  where  the 
family's  share  of  the  rent  to  owner 
following  relocation  will  not  exceetl  the 
total  tenant  payment,  as  calculated  in 
accordance  with  §  813.107  of  this  title. 

If  the  PHA  provides  referrals  to  suitable/ 
comparable  relocation  housing 
(comparable  housing  if  the 
displacement  is  subject  to  the  URA)  and 
a  tenant  with  a  rental  voucher  elects  to 
lease  a  housing  unit  where  the  family's 
share  of  rent  to  owner  exceeds  the 
amount  calculated  in  accordance  with 
4}  813.107  of  this  title,  the  tenant  will  Ik; 
responsible  for  the  difference  between 
the  voucher  payment  standard  and  the 
rent  to  owner.  If  there  are  no  units  with 
rents  at  or  below  the  voucher  payment 
standard  to  which  the  PHA  may  refer 
families,  then  the  PHA  cannot  use 
vouchers  as  a  relocation  housing  source. 

(c)  Applicability  of  URA  rules.  (1)  The 
displacement  of  any  person  (household. 


business  or  nonprofit  organization)  as  a 
direct  result  of  acquisition, 
rehabilitation,  or  demolition  for  a 
Federal  or  federally  assisted  pntject 
(dfjfined  in  paragraph  (j)  of  this  .section) 
is  subject  to  the  Uniform  Relocation 
A.ssistance  and  Real  Property 
Acquisition  Policies  Act  of  1970.  as 
amended,  (UR.\)  (42  U.S.C.  4601-4655) 
and  implementing  regulations  at  49  CFR 
part  24.  Therefore,  if  the  PHA 
demolishes  the  property,  or  disposes  of 
it  to  a  Federal  agency  or  to  a  person  or 
entity  that  is  acquiring  the  property  for 
a  federally  assisted  project,  the 
demolition  or  acquisition  is  subjed  to 
the  URA,  and  any  person  dispiai  ed  (as 
described  in  paragraph  (i)  of  this 
section)  as  a  resuh  of  such  action  is 
eligible  for  relocation  assistance  at  the 
levels  described  in.  and  in  arxrordance 
with  the  requirements  of  49  CFR  part 
24. 

(2)  As  descril)ed  in  §  970. 1 1 .  public 
housing  units  that  are  demolished  must 
be  replaced.  Any  person  displaced  (see 
paragraph  (i)  of  this  section)  as  a  direct 
resuh  of  acquisition,  demolition  or 
rehabilitation  for  a  project  receiving 
Federal  financial  assistance  (e.g..  ACC) 
that  provides  the  required  replaa»ment 
housing,  must  be  provided  relocation 
assistance  at  the  levels  descriljed  in.  and 
in  accordance  with  the  requirements  of 
49  CFR  part  24. 

(d)  Applicability  of  antidisplarcment 
plan.  If  CDBG  funds  (part  570  of  this 
title),  or  HOME  funds  (part  91  of  this 
title)  are  used  to  pay  any  part  of  the  cr)st 
of  the  demolition  or  the  cost  of  a  projfct 
(defined  in  paragraph  (j)  of  this  serlion) 
for  which  the  property  is  acquired,  the 
transaction  is  subject  to  the  Resitlential 
Antidisplacement  and  Relocation 
.Assistance  Plan,  as  d»;sr;ribe<l  in  the 
cited  regulations. 

(e)  Relocation  assistance  for  other 
displaced  persons.  Whenever  the 
displacement  of  a  residential  tenant 
(family,  individual  or  other  household) 
occurs  in  connection  with  the 
disposition  of  the  real  property,  but  the 
conveyance  is  not  for  a  Federal  or 
federally  assi.sted  project  (and  is. 
therefore,  not  covered  by  the  URA).  the 
displaced  tenant  shall  be  eligible  for  the 
following  relocation  assistance: 

(1)  Advance  written  notice  of  the 
expected  displacement.  The  notice  sh.ill 
be  provided  as  soon  as  feasible,  des^rribe 
the  assistance  to  be  provided  and  the 
procedures  for  obtaining  the  assistance; 
and  contain  the  name,  address  and 
phone  number  of  an  official  rf-siKiiisible 
for  pmviding  the  assistance: 

(2)  Other  advisor*-  ser\ices,  as 
appropriate,  including  counseling  and 
referrals  to  suitable,  de<:ent.  safe,  and 
siinitary  replacement  housing.  Minority 
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the  same  mannf?-  and  to  the  same  extent 
as  other  project  t  -jsts.  (See  definition  of 
"project"  in  paragraph  (j)  of  this 
section.)  Such  costs  may  also  be  paid  for 
with  funds  available  from  other  sources. 
(3)  The  PHA  shall  maintain  records  in 
detail  sufficient  to  demonstrate  such 
compliance.  The  PHA  shall  maintain 
data  on  the  race,  ethnic,  gender,  and 
handicap  status  of  displaced  persons. 

(i)  Definition  of  displaced  person.  (1) 
General  definition.  For  purposes  of  this 
section,  the  term  "displaced  person" 
means  any  person  (household,  business, 
nonprofit  organization,  or  farm)  that 
moves  fi'om  real  property,  or  moves 
personal  property  fi'om  real  property, 
permanently,  as  a  direct  result  of 
acquisition,  rehabilitation,  or 
demolition  for  a  Federal  or  federally 
assisted  project. 

(2)  Persons  who  qualify.  The  term 
"displaced  person"  includes,  but  may 
not  be  limited  to: 

(i)  A  person  who  moves  permanently 
from  the  real  property  after  the  PHA,  or 
the  person  acquiring  the  property, 
issues  a  vacate  notice  to  the  person,  or 
refuses  to  renew  an  expiring  lease  in 
order  to  evade  the  responsibility  to 
provide  relocation  assistance,  if  the 
move  occurs  on  or  after  the  date  of  HUD 
approval  of  the  demolition  or 
disposition; 

(ii)  Any  person  who  moves 
permanently,  including  a  person  who 
moves  before  the  date  of  HUD  approval 
of  the  demoHtion  or  disposition,  if  HUD 
or  the  PHA  determines  that  the 
displacement  resulted  from  the 
demolition  or  disposition  of  the 
property  and  is  subject  to  the  provisions 
of  this  section;  or 

(iii)  A  tenant-occupant  of  a  dwelling 
who  moves  permanently  from  the 
building/complex  on  or  after  the  date 
HUD  approves  the  demolition  or 
disposition,  if  the  move  occurs  before 
the  tenant  is  provided  written  notice 
offering  him  or  her  the  opportunity  to 
lease  and  occupy  a  suitable,  decent, 
safe,  and  sanitary  dwelling  in  the  same 
building/complex,  under  reasonable 
terms  and  conditions,  upon  completion 
of  the  project.  Such  reasonable  terms 
and  conditions  shall  include  a  monthly 
rent  and  estimated  average  monthly 
utility  costs  that  do  not  exceed  that 
permitted  under  section  3(a)  of  the  1937 
Act. 

(iv)  A  tenant-occupant  of  a  dwelling 
who  is  required  to  relocate  temporarily 
and  does  not  return  to  the  building/ 
complex,  if  either: 

(A)  The  tenant  is  not  offered  payment 
for  all  reasonable  out-of-pocket 
expenses  incurred  in  connection  with 
such  temporary  relocation  (including 
the  cost  of  moving  to  and  from  the 


temporarily  occupied  unit,  any  increase 
in  rent/ utility  costs,  and  the  cost  of 
reinstalling  telephone  and  cable  TV 
service). 

(B)  Other  conditions  of  the  temporary 
relocation  are  not  reasonable. 

(v)  A  tenant-occupant  of  a  dwelling 
who  moves  from  the  building/complex 
permanently  after  he  or  she  has  been 
required  to  move  to  another  unit  in  the 
same  building/complex  if  either: 

(A)  The  tenant  is  not  offered 
reimbursement  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
with  the  move;  or 

(B)  Other  conditions  of  the  move  are 
not  reasonable. 

(3)  Persons  not  eligible. 
Notwithstanding  the  provisions  of 
paragraphs  (i)(l)  and  (i)(2)  of  this 
section,  a  person  does  not  qualify  as  a 
"displaced  person"  (and  is  not  efigible 
for  relocation  assistance  under  this 
section),  if: 

(i)  The  person  has  been  evicted  for 
serious  or  repeated  violation  of  the 
terms  and  conditions  of  the  lease  or 
occupancy  agreement,  violation  of 
applicable  Federal,  State  or  local  law.  or 
other  good  cause,  and  the  PHA 
determines  that  the  eviction  was  not 
undertaken  for  the  purpose  of  evading 
the  obligation  to  provide  relocation 
assistance; 

(ii)  The  person  moved  into  the 
property  after  the  submission  of  the 
application  for  the  demolition  or 
disposition  and,  before  commencing 
occupancy,  received  written  notice  of 
the  project,  its  possible  impact  on  the 
person  (e.g.,  the  person  may  be 
displaced,  temporarily  relocated,  or 
suffer  a  rent  increase)  and  the  fact  thai 
he  or  she  would  not  qualify  as  a 
"displaced  person"  (or  for  assistance 
under  this  section)  as  a  result  of  the 
project; 

(iii)  The  person  is  ineligible  under  49 
CFR  24.2(g)(2);  or 

(iv)  HUD  determines  that  the  person 
was  not  displaced  as  a  direct  result  of 
an  action  covered  by  this  section. 

(j)  Definition  of  project.  For  purposes 
of  this  section,  the  term  "project"  means 
one  or  more  activities  (e.g.,  real  property 
acquisition,  demolition  or  constr\»ction) 
paid  for  in  whole  or  in  part  with  Fedrral 
financial  assistance.  Two  or  more 
activities  that  are  integrally  related,  each 
essential  to  the  other(s),  are  considered 
one  project,  whether  or  not  all  of  the 
component  activities  are  federally 
assisted. 

(k)  Definition  of  initiation  of 
negotiations.  For  purposes  of  providing 
the  appropriate  notices  and  determining 
the  formula  for  computing  a 
replacement  housing  payment  undt;r  thi- 
URA  to  a  tenant  displaced  from  a 


dwelling  as  a  direct  result  of  demoUtion 
or  private  owner  acquisition,  the  term 
"initiation  of  negotiations"  means  HUD 
approval  of  the  demohtion  or 
disposition  under  this  part. 

6.  Section  970.6  is  revised  to  read  as 
follows: 

§  970.6    Specific  criteria  for  HU  D  approval 
of  demolition  requests. 

In  addition  to  other  applicable 
requirements  of  this  part.  HUD  will  not 
approve  an  application  for  demolition 
unless  HUD  determines  that  one  of  the 
following  criteria  is  met: 

(a)  In  the  case  of  demolition  of  all  or 
a  portion  of  a  project,  the  project,  or 
portion  of  the  project,  is  obsolete  as  to 
physical  condition,  location,  or  other 
factors,  making  it  unusable  for  housing 
purposes  and  no  reasonable  program  of 
modifications,  is  feasible  to  return  the 
project  or  portion  of  the  project  to  useful 
life.  The  Department  generally  shall  not 
consider  a  program  of  modifications  to 
be  reasonable  if  the  costs  of  such 
program  exceed  90  percent  of  total 
development  cost  (TDC).  Major 
problems  indicative  of  obsolescence 

art! — 

(1)  As  to  physical  condition: 
Structural  deficiencies  (e.g.  settlement 
of  earth  below  the  building  caused  by 
inadequate  structural  fills,  faulty 
structural  design,  or  settlement  of 
floors),  substantial  deterioration  (e.g.. 
severe  termite  damage  or  damage  caused 
by  extreme  weather  conditions),  or  other 
design  or  site  problems  (e.g.,  severe 
erosion  or  flooding); 

(2)  As  to  location:  physical 
deterioration  of  the  neighborhood; 
change  from  residential  to  industrial  or 
commercial  development;  or 
environmental  conditions  as  detennined 
by  HUD  environmental  review  in  accord 
with  part  50  of  this  title,  which 
jeopardize  the  suitability  of  the  site  or 

a  portion  of  the  site  and  its  housing 
structures  for  residential  use; 

(3)  Other  factors  which  have  seriously 
affected  the  marketability,  usefulness,  or 
management  of  the  property. 

(b)  In  the  case  of  demolition  of  only 
a  portion  of  a  project,  the  demolition 
will  help  to  assure  the  useful  life  of  the 
remaining  portion  of  the  project  [e.g.,  to 
reduce  project  density  to  permit  better 
access  by  emergency,  fire,  or  rescue 
services). 

7.  In  §  970.7,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§  970.7    Specific  criteria  for  HUD  approval 
of  disposition  requests. 

(a)  •   *   • 

(2)  Disposition  will  allow  the 
acquisition,  development,  or 
rehabilitation  of  other  properties  that 


will  be  more  efficiently  or  effectivelv 
operated  as  lower  income  housing 
projects,  and  that  will  preserve  the  total 
amount  of  lower  income  housing  stock 
available  to  the  community.  A  PHA 
must  be  able  to  demonstrate  to  the 
satisfaction  of  HUD  that  the  additional 
units  are  being  provided  in  connection 
with  the  disposition  of  the  property. 
«        •        »        *        * 

B.  Section  970.8  is  amended  by: 

a.  Revising  paragraphs  (f)  and  (g); 

b.  Redesignating  existing  paragraphs 
(h).  (i).  (j),  (k),  (1),  and  (m).  as  paragraphs 
(k).  (1).  (m).  (n),  (o).  and  (p). 
respectively;  and 

c.  Adding  new  paragraphs  (h).  (i).  and 
(j).  to  read  as  follows: 

§  970.8    PHA  application  for  HU  0  approval 

•  «         •         *         • 

(f)  A  replacement  housing  plan,  as 
required  under  §970.11.  and  approved 
by  the  unit  of  general  local  government 
which  approval  shall  be  provided  by  the 
chief  executive  officer  of  the  jurisdiction 
in  which  the  project  is  located  (e.g..  the 
mayo?  or  the  county  executive), 
indicating  approval  of  the  replacement 
plan. 

(g)  Evidence  of  compliance  with  the 
offering  to  resident  organizations,  as 
reouired  under  §  970.13. 

(n)  A  certification  regarding  relocation 
of  residents,  in  accordance  with 
§970.5(h)(l). 

(i)  Appropriate  certifications 
regarding  site  and  neighborhood 
assessment,  in  accordance  with 
§§970.11(h)(2),  (3),  and(4). 

(j)  Appropriate  certification  regarding 
compliance  with  environmental 
authorities,  where  required  in 
accordance  with  §  970.4(c). 

*  •        *        *        • 

9.  In  §970.9.  paragraphs  (b) 
introductory  text  and  fb)(l)  are  revised, 
and  a  new  paragraph  (c)  is  added,  to 
read  as  follows: 

§  970.9    Disposition  of  property;  use  of 
proceeds. 

***** 

(b)  Net  proceeds,  including  any 
interest  earned  on  the  proceeds,  (after 
payment  of  HUD-approved  costs  of 
disposition  and  relocation  under 
paragraph  (a)  of  this  section)  shall  be 
used,  subject  to  HUD  approval,  as 
follows: 

(1)  For  the  retirement  of  outstanding 
obligations,  if  any,  issued  to  finance 
original  development  or  modernization 
of  the  project;  and 
***** 

(c)  In  the  case  of  scattered-site 
housing  of  a  public  housing  agency,  the 
net  proceeds  of  a  disposition  shall  be 
used  for  the  retirement  of  outstanding 


obligations  issued  to  finance  original 
development  or  modernization  of  the 
project,  in  an  amount  that  bears  the 
same  ratio  to  the  total  of  such  costs  and 
obligations  as  the  number  of  units 
disposed  of  bears  to  the  total  number  of 
units  of  the  project  at  the  time  of 
disposition.  For  example,  in  cases 
where  debt  has  not  been  forgiven,  if  a 
development  project  of  ten  units  that 
cost  SIOO.OOO  has  one  unit  disposed  of 
for  Si 0.000,  then  there  would  be  no  not 
proceeds  after  paying  off  the 
proportional  cost  ($100,000  divided  by 
10=S10.000/unit)  of  the  project.  If. 
however,  the  unit  was  disposed  of  and 
net  proceeds  were  $12,000,  there  would 
be  S2.000  available  that  the  PHA  would 
use  for  the  provision  of  housing 
assistance  for  lower  income  families. 
Where  debt  has  been  forgiven,  all  the 
net  proceeds  may  be  used  by  the  PHA 
for  the  provision  of  low  income  housing 
assistance. 

10.  Section  970.11  is  revi.sed  to  read 
as  follows: 

§  970.1 1     Replacement  housing  plan. 

(a)  One-for-one  replacement.  HLT) 
may  not  approve  an  application  or 
furnish  assistance  under  this  part  unless 
the  PHA  submitting  the  application  for 
demolition  or  disposition  also  submits  a 
plan  fur  the  provision  of  an  additional 
decent,  safe,  sanitary,  and  affordable 
rental  dwelling  unit  (at  rents  no  higher 
than  permitted  under  the  Act)  for  each 
public  housing  dwelling  unit  to  lie 
demolished  or  disposed  of  under  the 
application,  except  as  provided  in 
paragraph  (j)  of  this  section.  A 
replacement  housing  plan  may  provide 
for  the  location  of  the  replacement 
housing  outside  the  political  boundaries 
of  the  locality  of  the  PHA,  provided  all 
rclevajit  program  requirements  are 
satisfied  including  the  approval  of  the 
replacement  housing  plan  by  the  unit  of 
general  local  government  in  which  the 
project  being  demolished  or  disposed  is 
located.  In  order  to  assure  that  all 
program  requirements  are  satisfied,  the 
PHA  must  enter  into  any  necessary- 
agreements,  including  where  applicable, 
the  execution  of  a  Cooperation 
.Agreement  between  the  PHA  and  the 
locality  in  which  the  replacement 
housing  will  be  located,  prior  to 
submission  of  the  replacement  housing 
plan  to  HUD  for  approval.  In  addition, 
the  PHA  must  ensure  that  such 
agreements  provide  that  the  familit»s 
selected  for  occupancy  in  the 
replacement  housing  will  be  families 
who  would  have  been  eligible  for 
occupancy  m  the  replacement  housing 
if  it  had  been  replaced  in  the  same 
locality  as  the  project  being  demolished 


3720       Federal  Register  /  Vol.  60.  No.  11  /  Wednesday,  January  18.  1995  /  Rules  and  Regulations 


or  disposed 
one  or 

(l)The 
additional 
units; 

(2)  The  use 
assistance 
available,  or 
available,  in 
proposing 
200  or  more 
developmeni , 
project-basec 
having  a  tern  i 

(3)  The  us« 
project-basec 
Federal 
available,  or 
available,  in 


he  plan  must  include  any 
combihation  of  the  following: 
ace  uisition  or  development  of 
pi  blic  housing  dwelling 


ur  der  i 


demoli 


prog  ams 


Ahi 


mo'e 


prog  rams 


proj<  ct 


determii  ed 
,  crec  its 


prog  ram 


tie 
tie 


assi  itance 
tena  it 


proposmg 
of  200  or 
developmen 
project-base< 
Federal 
less  than  5  y 
1 5-year 
other  Federa 
has 

housing 
Internal  Rev 
Federal  _ 
project-basei  I 
quallHes  as 
housing.  An  ,' 
proposing  t' 
assure  that 
units  in  the 
project  whic  i 
replacement 
for  low- 
period.  Unit  5 
allocation  o 
Federal 
(except 
Section  23 
221(d)(3) 
the  Nationa 
1701  et  seq. 
Housing  an< 
1965  (12  U. 
Federal 
replacemen 
(a)(3)  of  this 
(4)  The  a 
dwelling 
local _ 
for  project- 
comparable 
contributio 
assistance 
years)  to 
(8)(b)(l)  of 
(5)(i)  The 
assistance 
(excluding 
section  8(o 
described  i 
section,  to 
such 


t  ie( 


assist:  nee 


JMI 


Federal  Register  /  Vol.  60,  No.  11  /  Wednesday.  January  18.  1995  /  Rules  and  Regulations       3721 


of  15-year  project-based 

section  8,  to  the  extent 
f  such  assistance  is  not 
he  case  of  an  application 
ition  or  disposition  of 
I  Iwelling  units  in  a 
the  use  of  available 
assistance  under  section  8 
of  not  less  than  5  years; 
of  not  less  than  15-year 
assistance  under  other 

to  the  extent 
f  such  assistance  is  not 
the  case  of  an  application 
demolition  or  disposition 
dwelling  units  in  a 
the  use  of  available 
assistance  under  other 

having  a  term  of  not 
;ars.  (NOTE:  In  the  case  of 
based  assistance  under 
programs,  the  Department 
that  low-income 
under  Section  42  of  the 
mue  Service  Code  is  a 
providing  15-year 
assistance  and,  therefore, 
source  of  replacement 
replacement  housing  plan 
use  of  these  credits  must 
low-income  housing 
ow-income  housing  credit 

are  designated  as 
housing  will  be  reserved 
le  families  for  the  requisite 
which  at  the  time  of 
the  credit  are  also  receiving 
under  Section  8 
-based  assistance)  or 
the  Act.  or  Section  236. 

or  Section  221(d)(5)  of 
Housing  Act  (12  U.S.C. 
,  or  Section  101  of  the 
Urban  Development  Act  of 
.C.  1701s),  or  other  similar 

are  not  eligible  as 
housing  under  paragraph 
section.); 
c  quisition  or  development  of 
assisted  under  a  State  or 
program  that  provides 
liased  rental  assistance 
in  terms  of  eligibility, 
to  rent,  and  length  of 
contract  (not  less  than  15 
ance  under  section 
Act;  or 
use  of  15-year  tenant-based 
I  nder  section  8  of  the  Act, 
:  ental  vouchers  under 
under  the  conditions 
paragraph  (tj)  of  this 
exient  available,  or  if 
is  not  available,  in  the 


cf 
BMIR 


pro;  jam 


units 


goverr  ment 


case  of  an  application  proposing  the 
demolition  or  disposition  of  200  or  more 
dwelling  units  in  a  development,  the 
use  of  tenant-based  assistance  under 
section  8  (excluding  rental  vouchers 
under  section  8(o))  having  a  term  of  not 
less  than  5  years. 

(ii)  However,  in  the  case  of  an 
application  proposing  demolition  or 
disposition  of  200  or  more  units,  not 
less  than  50  percent  of  the  dwelling 
units  for  replacement  housing  shall  be 
provided  through  the  acquisition  or 
development  of  additional  public 
housing  dwelling  units  or  through 
project-based  assistance,  and  not  more 
than  50  percent  of  the  additional 
dwelling  imits  shall  be  provided 
through  tenant-based  assistance  under 
section  8  (excluding  vouchers)  having  a 
term  of  not  less  than  5  years.  The 
requirements  of  §  970.11(b)  do  not  apply 
to  applications  for  demolition  or 
disposition  of  200  or  more  units  that 
propose  the  use  of  tenant-based 
assistance  under  section  8  having  a  term 
of  not  less  than  5  years  for  the 
replacement  of  not  more  than  50  percent 
of  the  units  to  be  demolished  or 
disposed  of. 

(d)  Conditions  for  use  of  tenant-based 
assistance.  Fifteen-year  tenant-based 
assistance  under  section  8  may  be 
approved  under  the  replacement  plan 
only  if  provisions  listed  in  paragraphs 
(b)(1)  through  (3)  of  this  section  are  met. 

(1)  There  is  a  finding  by  HUD  that 
replacement  with  project-based 
assistance  (including  public  housing,  as 
well  as  other  types  of  project-based 
assistance  under  paragraph  (a)  of  this 
section)  is  not  feasible  under  the 
feasibility  standards  established  for 
project-based  assistance;  that  the  supply 
of  private  rental  housing  actually 
available  to  those  who  would  receive 
tenant-based  assistance  under  the  plan 
is  sufficient  for  the  total  number  of 
rental  certificates  and  rental  vouchers 
available  in  the  community  after 
implementation  of  the  plan;  and  that 
this  available  housing  supply  is  likely  to 
remain  available  for  the  full  15-year 
term  of  the  assistance; 

(2)  HUD's  findings  under  paragraph 
(b)(1)  of  this  section  are  based  on 
objective  information,  which  must 
include  rates  of  participation  by 
landlords  in  the  Section  8  program;  size, 
condition,  and  rent  levels  of  available 
rental  housing  as  compared  to  Section  8 
standards;  the  supply  of  vacant  existing 
housing  meeting  the  Section  8  housing 
quality  standcwds  with  rents  at  or  below 
the  fair  market  rent  or  the  likelihood  of 
adjusting  the  fair  market  rent;  the 
number  of  eligible  families  waiting  for 
public  housing  or  housing  assistance 
under  Section  8;  the  extent  of 


discrimination  practiced  against  the 
types  of  individuals  or  families  to  be 
served  by  the  assistance;  an  assessment 
of  compliance  with  civil  rights  laws  and 
related  program  requirements;  and  such 
additional  data  as  HUD  may  determine 
to  be  relevant  in  particular 
circumstances;  and 

(3)  To  justify  a  finding  under 
paragraph  (b)(1)  of  this  section,  the  PHA 
must  provide  sufficient  information  to 
support  both  parts  of  the  finding — why 
project-based  assistance  is  infeasible 
and  how  the  conditions  for  tenant-based 
assistance  will  be  met,  based  on  the 
pertinent  data  from  the  local  housing 
market,  as  prescribed  in  paragraph  (b)(2) 
of  this  section.  The  determination  as  to 
the  lack  of  feasibility  of  project-based 
assistance  must  be  based  on  the 
standards  for  feasibility  stated  in  the 
respective  regulations  which  govern 
each  type  of  eligible  project-based 
program  identified  in  paragraph  (a)  of 
this  section,  including  public  housing 
under  paragraph  (a)(1)  of  this  section  as 
well  as  the  other  types  of  eligible 
Federal.  State  and  local  programs  of 
project-based  assistance  under 
paragraphs  (a)(2)  through  (4)  of  this 
section.  A  finding  of  lack  of  feasibility 
may  thus  be  made  only  if  the  applicable 
feasibility  standards  cannot  be  met 
under  any  of  those  project-based 
programs,  or  any  combination  of  them. 
For  example,  with  regard  to  additional 
public  housing  development,  feasibility 
would  be  determined  by  reference  to 
part  941  of  this  chapter  and  any  other 
applicable  regulations  and 
requirements,  to  include  consideration 
of  such  factors  as  local  needs  for  new 
construction  or  rehabilitation, 
availability  of  suitable  properties  for 
acquisition  or  sites  for  construction,  and 
HUD  determinations  under  cost 
containment  policies.  With  regard  to 
Section  8  programs  involving 
rehabilitation,  an  example  of  a  major 
feasibility  factor  would  be  the  prospects 
for  participation  of  private  owners 
willing  to  meet  the  rehabilitation 
requirements. 

(c)  Approval  of  unit  of  general  local 
government.  The  plan  must  be  approved 
by  the  unit  of  general  local  government 
in  which  the  project  proposed  for 
demolition  or  disposition  is  located, 
which  approval  shall  be  provided  by  the 
chief  executive  officer  (e.g.,  the  mayor 
or  the  county  executive). 

(d)  Schedule  for  replacement  housing 
plan.  (1)  The  plan  must  include  a 
schedule  for  carrying  out  all  its  terms 
within  a  period  consistent  with  the  size 
of  the  proposed  demolition  or 
disposition,  except  that  the  schedule  hn 
completing  the  plan  shall  in  no  event 
exceed  6  years  from  the  date  specified 


to  begin  plan  implementation,  which  is 
the  date  of  HUD  approval  of  the 
demolition  or  disposition  application. 
(2)  Where  demolition  or  disposition 
will  occur  in  phases,  the  schedule  shall 
provide  for  completing  the  plan  within 
six  years  from  the  date  of  the  HUD 
approval  letter  for  a  specific  demolition 
or  disposition  action  requested. 
"Completion"  does  not  mean  that  the 
replacement  housing  must  be  built  or 
rehabilitated  within  the  six  years.  For 
replacement  units  developed  under  the 
pubhc  housing  development  program, 
the  completion  of  the  plan  would  be 
units  that  have  reached  the  stage  of 
notice  to  proceed  for  conventional  units 
and  contract  of  sale  for  Turnkey  units. 

(e)  Housing  the  same  number  of 
individuals  and  families.  The  plan  must 
include  a  method  which  ensures  that  at 
least  the  same  total  number  of 
individuals  and  families  will  be 
provided  housing,  allowring  for 
replacement  with  units  of  different  sizes 
to  accommodate  changes  in  local 
priority  needs,  as  determined  by  the 
PHA  and  reviewed  and  approved  by 
HUD  as  a  part  of  the  demolition  or 
disposition  application. 

(0  Relocation  plan.  Where  existing 
occupants  will  be  displaced,  the  plan 
must  include  a  relocation  plan  in 
accordance  with  §§970.5  and  970.8(d). 
(g)  Assurances  regarding  relocation. 
The  plan  must  prevent  the  taking  of  any 
action  to  demolish  or  dispose  of  any 
unit  until  the  tenant  of  the  unit  is 
relocated  in  accordance  with  §  970.5. 
This  does  not  preclude  actions 
permitted  under  §970.12,  actions 
required  under  this  part  for 
development  and  submission  of  the 
PHA"s  application  for  HUD  approval  of 
demolition  or  disposition,  or  actions 
required  to  carry  out  a  relocation  plan 
which  has  been  approved  by  HUD  in 
accordance  with  §§970.5  and  970.8(d). 
(h)  Site  and  neighborhood  standards 
assessment.  With  respect  to  replacement 
housing,  PHAs  must  comply  with  site 
and  neighborhood  standards,  as  follows: 

(1)  If  units  under  the  Public  Housing 
Development  Program  or  the  Section  8 
project-based  assistance  program  have 
been  requested  as  replacement  housing 
in  the  PHA's  application,  except  when 
the  PHA  plans  to  build  back  on  the 
same  site,  the  site  and  neighborhood 
standards  applicable  for  those  programs 
will  apply  and  be  assessed  at  the 
appropriate  time  as  required  by  that 
program  rule  or  handbook  and  not  at  the 
time  of  the  demolition  or  disposition 
application.  The  PHA  must  certify  to 
HUD  at  the  time  of  application  for 
demolition  or  disposition,  that  once  the 
site  is  identified,  the  PHA  will  comply 


with  the  site  and  neighborhood 
standards  applicable  for  those  programs. 

(2)  If  units  under  the  PubUc  Housing 
Development  Program  or  the  Section  8 
project-based  assistance  program  have 
been  requested  as  replacement  housing 
in  the  PHA's  application  and  the  PHA 
plans  to  build  back  on  the  same  site,  the 
PHA  shall  comply  with  the  site  and 
neighborhood  standards  applicable  for 
those  programs  when  the  demolition  or 
disposition  application  is  submitted  to 
HUD.  A  complete  site  and  neighborhood 
standards  review  shall  be  done  by  HUD 
subsequent  to  the  submission  of  the 
demolition  or  disposition  application 
but  prior  to  approval. 

(3)(i)  If  the  replacement  housing  units 
are  to  be  provided  under  a  State  or  local 
program,  and  the  site  is  known 
(including  building  back  on  the  same' 
site),  the  PHA  is  required  to  comply 
with  site  and  neighborhood  standards 
comparable  to  part  882  of  this  title  when 
the  demolition  or  disposition 
application  is  submitted  to  HUD.  A 
complete  site  and  neighborhood 
standards  review  shall  be  done  by  HUD 
subsequent  to  the  submission  of  the 
demolition  or  disposition  application 
but  prior  to  approval. 

(ii)  However,  if  the  site  is  not  known, 
the  PHA  shall  include  in  the  application 
for  demolition  or  disposition  a 
certification  that  it  will  comply  with  site 
and  neighborhood  standards 
comparable  to  part  882  of  this  title  once 
the  site  is  known. 

(iii)  In  the  case  of  replacement 
housing  funded  by  State  or  local 
government  funds,  the  PHAs  must 
demonstrate  in  the  application  that  it 
has  a  commitment  for  funding  the 
replacement  housing. 

(4)(i)  If  the  replacement  housing  units 
are  to  be  provided  out  of  the  proceeds 
of  the  disposition  of  public  housing 
property,  and  the  site  is  knowTi 
(including  building  back  on  the  same 
site),  the  PHA  is  required  to  comply 
with  site  and  neighborhood  standards 
comparable  to  part  941  of  this  chapter 
(or  under  part  882  of  this  title  in  the 
case  of  use  of  Section  8  assistance) 
when  the  demolition  or  disposition 
application  is  submitted  to  HLID.  A 
complete  site  and  neighborhood 
standards  review  shall  be  done  by  HUD 
subsequent  to  the  submission  of  the 
demolition  or  disposition  application 
but  prior  to  approval. 

(ii)  However,  if  the  site  is  not  known, 
the  PHA  shall  include  in  the  application 
for  demolition  or  disposition  a 
certification  that  it  will  comply  with  site 
and  neighborhood  standards 
comparable  to  part  941  of  this  chapter 
or  under  part  882  of  this  title  once  the 
site  is  known. 


(i)  Assurances  regarding  accessibility. 
The  plan  must  contain  assurances  that 
any  replacement  units  acquired,  newly 
constructed  or  rehabilitated  will  meet 
the  applicable  accessibility 
requirements  set  forth  in  §8.25  of  this 
title. 

(j)  Exception  for  replacement  housing 
in  cases  of  demolition.  In  any  5-year 
period,  a  public  housing  agency  may 
demolish  not  more  than  the  lesser  of  5 
dwelling  units  or  5  percent  of  the  total 
dwelling  units  owTied  and  operated  by 
the  public  housing  agency,  without 
providing  an  additional  dwelling  unit 
for  each  public  housing  unit  to  be 
demolished,  but  only  if  the  space 
occupied  by  the  demolished  unit  is  used 
for  meeting  the  service  or  other  needs  of 
public  housing  residents.  If  the  PHA 
elects  to  use  this  exception,  it  shall  meet 
all  other  requirements  of  this  part 
except  §970.11. 

(Approved  by  the  Office  of  .Management  and 
Budget  under  control  number  2577-0075.) 

11.  Existing  §970.13  is  redesignated    • 
as  §  970.14.  and  a  new  §  970.13  is 
added,  to  read  as  follows: 

§970.13    Resident  organization 
opportunity  to  purchase. 

(a)  Applicability.  (1)  This  section 
applies  to  applications  for  demolition  or 
disposition  of  a  development  which 
involve  dwelling  units,  nondwelling 
spaces  (e.g.  administration  and 
community  buildings,  maintenance 
facilities),  and  excess  land. 

(2)  The  requirements  of  this  section 
do  not  apply  to  the  following  cases 
which  it  has  been  determined  do  not 
present  appropriate  opportunities  for 
resident  purchase: 

(i)  The  PHA  has  determined  that  the 
property  proposed  for  demolition  is  an 
imminent  threat  to  the  health  and  safety 
of  residents: 

(ii)  The  local  government  has 
condemned  the  property  proposed  for 
demolition; 

(iii)  A  local  government  agency  has 
determined  and  notified  the  PH.^  that 
units  must  be  demolished  to  allow 
access  to  fire  and  emergency  equipment: 

(iv)  The  PH.A  has  determined  that  the 
demolition  of  selected  portions  of  the 
development  in  order  to  reduce  density 
is  essential  to  ensure  the  long  term 
viability  of  the  development  or  the  VH.\ 
(but  in  no  case  should  this  be  used 
cumulatively  to  avoid  Section  412 
requirements); 

(v)  A  public  body  has  requested  to 
acquire  vacant  land  that  is  less  than  2 
acres  in  order  to  build  or  expand  its 
services  (e.g..  a  local  government  wishes 
to  use  the  land  to  build  or  establish  a 
police  substation);  or 
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(vi)  PHA 
public  housing 
finance  or 
to  benefit  lofv 
caro  center, 
other  types 

(3)  In  the 
paragraph  ( 
may  proceei  i 
demolish  oi 
the  portion 
accordance 
United  States 
24  CFR  part 
opportunitv 
organizatioi  i 
consultation 
accordance 
must  submi : 
official  stati  onery, 
signatures  tp 
(ii).  (iii),  (iv 
Examjilt  s  o 
include: 

{i)A 
such  as  the 
that  a  condi  t 
developrae 
to  residents 

(ii)  A  copr' 
from  the 
however,  at 
proposes  to 
described  ii 
(iii)  of  this 
required  to 

(b)  Oppoi  fi 
organize 
developmeijt 
resident 


I  eeks  disposition  outside  the 

program  to  privately 
o^hervkrise  develop  a  facility 
income  families  (e.g..  day 
administrative  building, 
}f  low-income  housing), 
situations  listed  in 
)  of  this  section,  the  PHA 
to  submit  its  request  to 
dispose  of  the  property,  or 
jf  the  property,  to  HUD,  in 
with  Section  18  of  the 

Housing  Act  of  1937  and 
970  without  affording  an 
for  purchase  by  a  resident 
However,  resident 
would  be  required  in 
with  §970.4(a).  ThePHA 
written  documentation,  on 

with  date  and 
justify  paragraphs  (a)(2)(i), 
.  and  (v)  of  this  section, 
such  documentation 


certipcation  from  a  local  agency, 
ire  or  health  department, 
ion  exists  in  the 
that  is  an  imminent  threat 


It 


local 


tlip 


CO!  inci 
corporation 
the  time  of 
demolish  oi 
or  a  portion 
PHA  shall 
inform  resi 
the  opporli^ 
purchase 
demolition 
"  reasonable 
include  one 
convening 
all  residents 
announcen^ent 
newsletter, 
consultant 
assistance 
Departmeni 
application 
the  PHA 
the  resi 
organization 
its  efforts  tc 
right  to 
the  residen 
under  «)97( 
(c)  Estab 
there  are 
resident  m 
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or 


Vihere 


of  the  condemnation  order 
health  department.  If, 
some  future  date,  the  PHA 
sell  the  remaining  property 
paragraphs  (a)(2)(i)  through 
Section,  the  PHA  will  be 
:omply  with  this  section. 
unity  for  residents  to 

the  affected 
does  not  have  an  existing 
1.  ntsident  management 
or  resident  cooperative  at 
he  PHA  proposal  to 
dispose  of  the  development 
of  the  development,  the 
Intake  a  reasonable  effort  to 
ents  of  the  development  of 
ity  to  organize  and 
property  proposed  for 
or  disposition.  Examples  of 
effort"  at  a  minimum 
of  the  following  activities: 
meeting,  sending  letters  to 
,  publishing  an 

in  the  resident 
where  available,  or  hiring  a 
o  provide  technical 
the  residents.  The 
Hill  not  approve  any 
that  cannot  demonstrate  that 
allowed  at  least  45  days  for 
to  organize  a  resident 
.  The  PHA  should  initiate 
inform  the  residents  of  their 

as  an  integral  part  of 
consultation  requirement 
.4(a). 

ished  Organizations.  Where 
formed  resident  councils, 
^nagement  corporation,  or 


t3 


has 
idea  s 


org)  inize 


dily 


resident  cooperative  at  the  affected 
development,  the  PHA  shall  follow  the 
procedures  beginning  in  paragraph  (d) 
of  this  section.  Where  the  affected 
development  is  fully  or  partially 
occupied,  the  residents  must  be  given 
the  opportunity  to  form  under  the 
procedures  in  paragraph  (b)  of  this 
section. 

(d)  Offer  of  sale  to  resident 
organizations.  (1)  The  PHA  shall  make 
the  formal  offer  for  sale  which  must 
include,  at  a  minimum,  the  information 
listed  in  this  paragraph  (d).  All 
contacted  organizations  shall  have  30 
days  to  express  an  interest  in  the  offer. 
The  PHA  must  offer  to  sell  the  property 
proposed  for  demolition  or  disposition 
to  the  resident  management  corporation, 
the  resident  council  or  resident 
cooperative  of  the  affected  development 
under  at  least  as  favorable  terms  and 
conditions  as  the  PHA  would  offer  it  for 
sale  to  another  purchaser: 

(i)  An  identification  of  the 
development,  or  portion  of  the 
development,  in  the  proposed 
demolition  or  disposition,  including  the 
development  number  and  location,  the 
number  of  units  and  bedroom 
configuration,  the  amount  of  space  and 
use  for  non-dwelling  space,  the  current 
physical  condition  (e.g.,  fire  damaged, 
friable  asbestos,  lead-based  paint  test 
results),  and  occupancy  status  (e.g., 
percent  occupancy). 

(ii)  In  the  case  of  disposition,  a  copy 
of  the  appraisal  of  the  property  and  any 
terms  of  sale. 

(iii)  A  PHA  disclosure  and  description 
of  plans  proposed  for  reuse  of  land,  if 
any,  after  the  proposed  demolition  or 
disposition. 

(iv)  An  identification  of  available 
resources  (including  its  own  and  HUD's) 
to  provide  technical  assistance  to  the 
resident  management  corporation, 
resident  council  or  resident  cooperative 
of  the  affected  development  to  enable 
the  organization  to  better  understand  its 
opportunity  to  purchase  the 
development,  the  development's  value 
and  potential  use. 

(v)  Any  and  all  terms  of  sale  that  the 
PHA  requires  for  the  Section  18  action. 
(If  the  resident  management 
corporation,  resident  council  or  resident 
cooperative  of  the  affected  development 
submits  a  prop»osal  that  is  other  than  the 
terms  of  sale  (e.g.,  purchase  at  less  than 
fair  market  value  with  demonstrated 
commensurate  public  benefit  or  for  the 
purposes  of  homeownership),  the  PHA 
may  consider  accepting  the  offer). 

(vi)  A  date  by  which  the  resident 
management  corporation,  resident 
t:ouncil  or  resident  cooperative  of  the 
affected  development  must  respond  to 
the  HA's  offer  to  sell  the  property 


proposed  for  demolition  or  disposition, 
which  shall  be  no  less  than  30  days 
from  the  date  of  the  official  offering  of 
the  PHA.  The  response  from  the 
resident  management  corporation, 
resident  council  or  resident  cooperative 
of  the  affected  development  shall  be  in 
the  form  of  a  letter  expressing  its 
interest  in  accepting  the  PHAs  written 
offer. 

(vii)  A  statement  that  the  resident 
council,  resident  management 
corporation,  and  resident  cooperative  of 
the  affected  development  will  be  given 
60  days  to  develop  and  submit  a 
proposal  to  the  PHA  to  purchase  the 
property  and  to  obtain  a  firm  financial 
commitment.  It  shall  explain  that  the 
PR,\  shall  approve  the  proposal  from 
the  resident  council,  resident 
management  corporation  or  resident 
cooperative  of  the  affected  development. 
if  it  meets  the  terms  of  sale.  However, 
the  statement  shall  indicate  that  the 
PHA  can  consider  accepting  an  offer 
from  the  resident  council,  resident 
management  corporation  or  resident 
cooperative  of  the  affected  development 
that  is  other  than  the  terms  of  sale;  e.g., 
purchase  at  less  than  fair  market  value 
with  demonstrated  commensurate 
public  benefit  or  for  the  purposes  of 
homeownership.  The  statement  shall 
explain  that  if  the  PHA  receives  more 
than  one  proposal  from  a  resident 
council,  resident  management 
corporation  or  resident  cooperative  at 
the  affected  development,  the  PHA  shall 
select  the  proposal  that  meets  the  terms 
of  sale.  In  the  event  that  two  proposals 
from  the  affected  development  meet  the 
terms  of  sale,  the  PHA  shall  chose  the 
best  proposal. 

(2)  After  the  30  day  time  frame  for  the 
resident  council,  resident  management 
corporation,  or  resident  cooperative  of 
the  affected  development  to  respond  to 
the  notification  letter  has  expired,  the 
PHA  is  to  prepare  letters  to  those 
organizations  that  responded 
affirmatively  inviting  them  to  submiia 
formal  proposal  to  purchase  the 
property.  The  organization  has  60  days 
from  the  date  of  its  affirmative  response 
to  prepare  and  submit  a  proposal  to  the 
PHA  that  provides  all  the  information 
requested  in  paragraph  (g)  of  this 
section  and  meets  the  terms  of  .sale. 

(e)  PHA  Heview  of  Proposals.  The 
PIIA  has  up  to  60  days  from  the  date  of 
receipt  of  the  proposal(s)  to  review  them 
and  determine  whether  they  meet  the 
terms  of  sale  set  forth  in  its  offer.  If  the 
resident  management  corporation, 
resident  council  or  resident  cooperative 
of  the  affected  development  submits  a 
proposal  that  is  other  than  the  terms  of 
sale  (e.g.,  purchase  at  less  than  the  fair 
market  value  with  demonstrated 


commensurate  public  benefit  or  for  the 
purposes  of  homeownership),  the  PHA 
may  consider  accepting  the  offer.  If  the 
torms  of  sale  are  met.  within  14  davs  of 
the  PHA's  final  decision,  the  PHA  shall 
notify  the  resident  management 
corporation,  resident  council  or  resident 
cooperative  of  the  affected  development 
of  that  fact  and  that  the  proposal  has 
been  accepted  or  rejected. 

(f)  Appeals.  The  resident  management 
corporation,  resident  council  or  resident 
cooperative  of  the  affected  development 
has  the  right  to  appeal  the  PHA's 
decision  to  the  HUD  field  office.  A  letter 
requesting  an  appeal  has  to  be  made 
within  30  days  of  the  decision  by  the 
PH.A.  The  request  should  include  copies 
of  the  proposal  and  any  related 
correspondence.  The  field  office  will 

rr rider  a  final  decision  within  30  days. 
.\  letter  communicating  the  decision  is 
to  be  prepared  and  sent  to  the  PHA  and 
the  resident  management  corporation, 
resident  council  or  resident  cooperative 
of  the  affected  development. 

(g)  Contents  of  Proposal.  (1)  The 
proposal  from  the  resident  management 
corporation,  resident  council  or  resident 
cooperative  of  the  affected  development 
shall  at  a  minimum  include  the 
fdllowing: 

(i)  The  length  of  time  the  organization 
has  been  in  existence; 

(ii)  .\  description  of  current  or  past 
activities  which  demonstrate  the 
organization's  organizational  and 
management  capability  or  the  planned 
acquisition  of  such  capability  through  a 
partiier  or  other  outside  entities: 

(iii)  A  statement  of  financial 
cap;ibility; 

(iv)  A  description  of  involvement  of 
any  non-resident  organization  (non- 
profit, for  profit,  governmental  or  other 
entities),  if  any,  the  proposed  division  of 
responsibilities  between  these  two,  and 
the  non-resident  organization's  financial 
capabilities; 

(v)  A  plan  for  financing  the  purchase 
of  the  property  and  a  firm  commitment 
for  funding  resources  necessary  to 
purchase  the  property  and  pay  for  any 
necessary  repairs; 

(vi)  A  plan  for  the  use  of  the  property; 

(vii)  Tne  proposed  purchase  price  in 
relation  to  the  appraised  value; 

(viii)  Justification  for  purchase  at  less 
than  the  fair  market  value  in  accordance 
uith  S  970.9,  if  appropriate; 

(ix)  Estimated  time  schedule  for 
completing  the  transaction; 

(x)  The  response  to  the  PHAs  terms 
(if  .sale; 

(xi)  A  resolution  from  the  resident 
or^.iirization  approving  the  proposal; 
and 

(xii)  A  proposed  date  of  settlement, 
generally  not  to  exceed  six  months  from 


the  date  of  PHA  approval  of  the 
proposal,  or  such  period  as  the  PHA 
may  determine  to  be  reasonable. 

(2)  If  the  proposal  is  to  purchase  the 
property  for  homeownership  under  5(h) 
or  HOPE  1.  then  the  requirements  of 
Section  18  of  the  United  States  Housing 
Act  of  1937  and  24  CFR  part  970  do  not 
apply,  but  the  applicable  requirements 
shall  be  those  under  the  HOPE  1 
guidelines,  as  set  forth  at  57  FR  1522.  or 
the  section  5(h)  regulation,  as  set  forth 
in  parts  905  and  906  of  this  chapter.  In 
order  for  a  PHA  to  consider  a  proposal 
to  purchase  under  section  412,  using 
homeownership  opportunities  under 
section  5(h)  or  HOPE  1,  the  resident 
council,  resident  management 
corporation  or  resident  cooperative  of 
the  affected  development  shall  meet  the 
provisions  of  this  rule,  including 
paragraphs  (g)(l)(i)  through  (g)(l)(xii)  of 
this  section. 

(3)  If  the  proposal  is  to  purchase  the 
property  for  other  than  the 
aforementioned  homeownership 
programs  or  for  uses  other  than 
homeownership,  then  the  proposal  must 
meet  all  the  disposition  requirements  of 
Section  18  of  the  United  States  Housing 
Act  of  1937  and  24  CFR  part  970. 

(h)  PHA  obligations.  (1)  Prepare  and 
disperse  the  formal  offer  of  sale  to  the 
resident  council,  resident  management 
corporation  and  resident  cooperative  of 
the  affected  development. 

(2)  Evaluate  proposals  received  and 
make  the  selection  based  on  the 
considerations  set  forth  in  paragraph  (b) 
of  this  section.  Issuance  of  letters  of 
acceptance  and  rejection. 

(3)  Prepare  certifications,  where 
appropriate,  as  discussed  in  paragraph 
(i)(3)  of  this  section. 

(4)  The  PHA  shall  comply  with  its 
obligations  under  §  970.4(a)  regarding 
tenant  consultation  and  provide 
evidence  to  HUD  that  it  has  met  those 
obligations.  The  PHA  shall  not  act  in  an 
arbitran,'  manner  and  shall  give  full  and 
fair  consideration  to  any  qualified 
resident  management  corporation, 
resident  council  or  resident  cooperative 
of  the  affected  development  and  accept 
the  proposal  if  it  meets  the  terms  of  sale. 

(i)  PHA  application  submission 
requirements  for  proposed  demolition  or 
disposition.  (1)  If  the  proposal  from  the 
resident  organization  is  rejected  by  the 
PHA.  and  either  there  is  no  appeal  by 
the  organization  or  the  appeal  has  been 
denied,  the  PHA  shall  submit  its 
demolition  or  disposition  application  to 
HUD  in  accordance  with  Section  18  of 
the  United  States  Housing  Act  of  1937 
and  part  970  of  this  chapter.  The 
demolition  or  disposition  application 
must  include  complete  documentation 
that  the  requirements  of  this  section 


have  been  met.  PHAs  must  submit 
written  documentation  that  the  resident 
council,  resident  management 
corporation  and  tenant  cooperative  of 
the  affected  development  have  been 
apprised  of  their  opportunity  to 
purchase  under  this  section.  This 
documentation  shall  include: 

(i)  A  copy  of  the  signed  and  dated 
PHA  notification  letter(s)  to  each 
organization  informing  them  of  the 
PHA's  intention  to  submit  an 
application  for  demolition  or 
disposition,  the  right  to  purchase;  and 

(ii)  The  responses  from  each 
organization. 

(2)  If  the  PH,\  accepts  the  proposal  of 
the  resident  organization,  the  PH.\  shall 
submit  a  disposition  application  in 
accordance  with  Section  18  of  the 
United  States  Housing  Act  of  1937  and 
part  970  of  this  chapter,  with 
appropriate  justification  for  a  negotiated 
sale  and  for  sale  at  less  than  fair  market 
value,  if  applicable. 

(3)  HUD  will  not  process  an 
application  for  demolition  or 
disposition  unless  the  PHA  provides  the 
Department  with  one  of  the  following: 

(i)  Where  no  resident  management 
corporation,  resident  council  or  resident 
cooperative  e.xists  in  the  affected 
development  and  the  residents  of  the 
affected  development  have  not  formed  a 
new  organization  in  accordance  with 
paragraph  (b)  of  this  section,  a 
certification  from  either  the  executive 
director  or  the  board  of  commissioners 
stating  that  no  such  organization(s) 
exists  and  documentation  that  a 
reasonable  effort  to  inform  residents  of 
their  opportunity  to  organize  has  been 
made;  or 

(ii)  Where  a  resident  management 
corporation,  resident  council  or  resident 
cooperative  exists  in  the  affected 
development  one  of  the  following, 
either  paragraph  (i)(3)(ii)(A)  or 
paragraph  (i)(3)(ii)(B)  of  this  section: 

(A)  A  board  resolution  or  its 
equivalent  from  each  resident  council, 
resident  management  corporation  or 
resident  cooperative  stating  that  such 
organization  has  received  the  PHA 
letter.-and  that  it  understands  the  offer 
and  waives  its  opportunity  to  purchase 
the  proje^ct,  or  portion  of  the  project, 
covered  by  the  demolition  or 
disposition  application.  The  response 
should  clearly  state  that  the  resolution 
was  adopted  by  the  entire  organization 
at  a  formal  meeting;  or 

(B)  A  certification  from  the  executive 
director  or  board  of  commissioners  of 
the  PHA  that  the  thirty  (30)  day 
timeframe  has  expired  and  no  response 
was  received  to  its  offer. 

(Approved  by  the  Office  of  .Management  and 
BudgHt  uiniiT  c:ontrol  number  2577-0075.) 
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Dated:  Jdiiiwry  5, 1995. 
loseph  Shuldi  ler. 
Assistant  .S>cr  rtaryfor  Public  and  Indian 
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230 

300 

301 

307 

316 

330 

333 

339 

340 


3055 

3055 

3055 

3055 

3055 

3055 

3055 

3055 

3055 

3055 

351 2677,3055 


353 

532 

550 

630 

831 

842 

930 

Proposed  Rules: 

300 

551 


.3055 
...319 
.3303 
.3032 
.3337 
.3337 
.3055 

.2546 
.2549 


7  CFR 

7 

52 

201 

272 


.1989 
.3533 
.2493 
.1707 


273 

301 

319 

400 

402 

929 

966 

967 

1005 

1032 

1434 

1421 

1425 

1427 

-1755 

1773 

Proposed  Rules: 

75 379 

273 2703 

274 .2703 

400 3106 


.1710 


.1707 
2321 
.3067 
.1996 
.2000 

1 

2 

.2873 
...319 
...320 
...321 
.1709 
.2680 
.1709 
,  1711 
..2874 


1007. 
1032. 
1050. 
1093. 
1094. 
1096. 
1099. 
1108. 
1280. 
1421. 


...65 
...65 
.379 
...65 
...65 
...65 
...65 
...65 
.380 
.381 


1494 3564 

1755 1758.  1759 

1948 3566 

1951 3566 


8  CFR 

Proposed  Rules: 
286 


.3107 


9  CFR 

78 

97 

112 

317 

381 

Proposed  Rules: 
381 


..2875 
..2875 
..2876 
....174 
...174 


.3454 


10  CFR 

32 

Proposed  Rules: 
50 


.322 


...3579 


11  CFR 

Proposed  Rules: 

9003 

9004 

9006 

9007 

9033 

9034 


..3700 
.3700 
.3700 
.3700 
.3700 
.3700 
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11 


9037. 
9038. 


12CFR 

219 

261a 

607 

612 

614 

615 

618 

620 

630 


Proposed  Ri^es: 

614 

615 

618 


14CFR 

25 

39. .3,  327, 

i7i; 


71 


.33€ 


97 

121 

129 

135 

Proposed  Ri^es: 

39 66 

389.  39c 
255: 
3581 


325 

J29,  330,  332.  336. 

2323.  2493.  2495. 

2877 

2496,  3534.  3535, 

3535,  3537 

2009 

.2497,  2687.  3303 

.2497 

2497 


61. 
67. 
71. 


...39( 
2047 


73... 
91... 
257. 
259. 


16CFR 

Proposed  Rii'es: 
1700 


17CFR 

200 

249 


18CFR 

2 

141 

154 

157 

158 

201 

250 

260 

270 

271 

272 

273 

274 

275 

284 

347 

348 

375 

385 


19CFR 
206 
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.3700 
.3700 


231 

3340 

325 

325 

.325.  2683 

325 

2683 

325 

2493 


.2552 
.2552 
.2552 


382.  384,  386,  388, 

.2033.2036,2041. 

2909.  3358,  3579. 

3583.  3585.  3587. 

3588.  3590,  3592 

395 

395 

.  2043,  2044,  2045. 
3108,  3109,3593, 
3595,  3596 

2048 

2557 

3359 

3596 


.2716 


5 

.3078 


.2011. 


...339 
.1716 
3111 

2011 

3141 

3141 

3141 

3141 

2011 

2011 

2011 

2011 

2011 

2011 

.1716.3141 

356 

358 

1716 

1716 


207 

20CFR 

416 


.18 


.360 


Proposed  Rules: 

617 


.3472 


21  CFR 

5 2014 

520 362.3079 

522 362 


558 

900 

Proposed  Rules: 
600 


601 

606 

607 

610 

640 

660 

892 

22  CFR 

Proposed  Rules: 

213 


.3079 
.3451 

.2351 
.2351 
.2351 
.2351 
..2351 
.2351 
..2351 
.3168 


.2911 


23  CFR 

655 


.363 


24  CFR 

91 

92 

570 

574 

576 


1878 

1878 

.1878.  1922 

1878 

1878 


597 2880,3034 


791 

813 

885 

968 

970 

3500 

Proposed  Rules: 
Ch.  IX 


.3344 
.2658 
.2658 
.1878 
.3706 
.2642 

...303 


25  CFR 

Proposed  Rules: 

151 


.1956 


26  CFR 

1 23.  2049.  2497.  3345 

301 33 

602 2497 

Proposed  Rules: 

1  ...397,  406.  2049,  2352,  2557. 
2717 

53 82 

301 83 

27  CFR 

Proposed  Rules: 

4 411.3171 

5 411.3171 

7 411.3171 

24 3598 


28  CFR 

16 

36 

540 

545 

Proposed  Rules: 
90 


29  CFR 

825 


1425. 
2610. 
2619. 
2622. 
2644. 
2676. 


.2509 
.3080 
.3082 
.3080 
.3084 
.3082 


30  CFR 

218 .'. 

936 

944 

Proposed  Rules: 

56 

57 

254 

935 


.3085 
.2512 
.2520 

.1866 
.1866 
.3177 

..3184 


31  CFR 

103 220.234 

209 416 


32  CFR 

43a 

323 

112 

113 

536 

537 

706 

Proposed  Rules: 
169a 


.1720 
.3087 
.1720 
.1720 
.1735 
.1735 
.3345 

....417 


33  CFR 

Proposed  Rules: 

110 2364 

117 2562.2687 

156 1958,  3185 


34  CFR 

74 

80 


...365 
...365 
.3464 


99 

Proposed  Rules: 

200 85 

201 85.2816 

203 85 

212 85 


36  CFR 

Proposed  Rules: 

68 

800 


.3599 

86 


37  CFR 

Proposed  Rules: 

1 

3 

201 : 


.3700 
.3700 
.2365 


38  CFR 

3 


.2522 


40  CFR 

35 366,2880 

51 1735 

52...38.  40.  41.372,  375,  1738, 

38         2014.  2016.  2018.  2022. 

3080         2025.  2026,  2066.  2067. 

240         2367.  2523,  2524.  2688, 

240         2690.  2881 .  2885,  3346. 

3352,  3538,  3544 

3303    60 2369 

70 1741,2527 

80 2693,  2696 

..2180,  2282    81 41 ,  2026,  2885,  3349, 


3352 

82 3303,3318 

180 378,3546 

192 2854 

228 2699 

260 3089 

261 1 744 

268 242 

271 2534,  2699,  3095 

Proposed  Rules: 

Ch.  1 418 

52 86,87,88,418.2066. 

2067,  2563.  2565,  2568. 

2717,2718,2912,3351, 
3602 

55 3603 

70 2569.  2570,  2917 

81 88.  2719,  3366 

156 2848 

170 2820,  2826,  2830,  2842 

180 89.2921.3611 

185 3607 

228 3186 

230 419 

300 422.3189 

41  CFR 

60-250 1986 

101-37 3547 

114 3554 

201-3 2029 

201-9 2029 

201-18 2029 

201-20 2029 

201-21 2029 

201-23 2029 

201-39 2029 

302-1 1 2536 

42  CFR 

400 2325 

405 2325 

410 46,2325 

414 46 

484 2325 

485 2325 

486f. : 2325 

498 2325 


43  CFR 

Public  Land  Order: 

7108 

7109 

7110 

7111 ■. 

7112 


.2030 
.2539 
3098 
.3356 
.3555 


45  CFR 

1607 

Proposed  Rules: 
1604 


2330 


.3367 


46  CFR 

25 

160 

Proposed  Rules: 

515 

550 

580 

581 


2482 
.2482 

.2923 
.2923 
.2923 
.2923 


47  CFR 

15 

22 

73..,. 


.3303 
.3bi>5 
.35^7 
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111 


..3099 


76 

Proposed  Rules: 

1 .2722 

2 2722 

21 2722,2924 

61 2068 

69 2068 

73 90,91,2726,3191.3613 

74 2924 

80 .'. 2726 

94 2722 

101 2722 

48  CFR 

206 2888 

231 1747,  2330 

237 „ 2888 

242 1747 

Proposed  Rules: 

Ch.  1 2302,2472.3492 

31 3314 

33 .2630 

39 .2630 

42 2630 

45 .2370 

50 2630 

52 2370,2630 

231 ™„ -,2924 

923 ,2727 

970 .2727 


49  CFR 

1 

382 

391 

555 


...2889 
..2030 

54 

,..1749 


571 1750,2539.  2892 

572 _ 2896 

1002 2543 

101 1 2543 

1130 2543 

Proposed  Rules: 

40 

214 

229 

231 

0«7U  ••••••■•••••*•>••••••••••••• 

391 _ 

392 


396 

571.... 
Ch.  X. 


,..3371 
..1761 
,..3375 
..3375 
.;3375 

91 

91 

91 

91 

..3303 
..2069 


50  CFR 

17 56,  2899.  3557 

20 61,2177 

611 2331 

625 1757,2905 

630 - 2032 

646 : 3562 

651 ^102 

663 2331 

672 2905 

675 2905 

677 2344 

Proposed  Rules: 

17. ...69.  425,  2070,  2638.  3613 

18 70 

23 „ 

222 _ _. 

227 

301 

676 _.... 

678 


, 73 

...3032 
.2070 
.2925 
.2335 
.2071 
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INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
price$  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  appraximately  90  days 
before  this  date. 
/ .... 


;AF1     SMITH212J 

JOIN  SMITH 
:  21;  MAIN  STREET 

POrESTVILLE  MD  20747 


DEC95  R  I 


tAFRDO  SMITH212J 

JJOHN  SMITH 

I  212  MAIN  STREET 

:  FORESTVILLE  MD  20747 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  d\is  dare. 

/ : 

DEC95  R  I  : 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  yoiir  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Supeiintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  tie  reinstated. 


illliei 


To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  Correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

To  oijder  a  new  subscription:  Please  use  the  order  form  provided  below. 


Ontar  noeaaaln  g  Codac 

♦5468 


Superintendent  of  Documents  Subscription  Order  Fomi     Charge  your  order. 

Iftoasyi 


QYEiSi  pJease  enter  my  subscriptions  as  folows: 


Company 


To  fax  your  orders  (202)  512-2233 


subscriptions  to  Federal  Register  (PR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 

of  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $494  ($617.50  foreign)  each  per  year. 


cost  of  nay  order  is  $_ 


The  tola 

regular  shipping  and  handling.)  Price  subject  to  change. 


..  (Includes 


or  personal  name 


(Please  type  or  print) 


Addltiona(  acktress/attention  lir>e 


For  privacy,  check  box  t)elow: 

Q  Do  not  mal<e  my  name  available  to  other  mailers 

Check  method  of  payment 

a  Check  payabia  to  Superintendent  of  Documents 

]-□ 


□  GPO  Deposit  Account 


I 


street  ad  Iress 


City,  Stati  1,  Zip  code 


Daytime  1  ihone  including  area  code 


□  VISA 

U  Mastercard    |     |     |     |     (expiration  date) 

Mill      1  1  1  1  1  II  II               II 

Thank  you  for  your  order! 

10<9-> 


Puctiase  order  number  (optional) 


Authorizing  signature 

Mafl  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh.  PA  15250-7954 


Order  Now! 

The  United  States 
Government  Manual 
1994/95 

As  the  official  handbook  of  the  Federal  Govornnienl, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  aho  includes 
comprehensive  name  and  agency/subject  indexes 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4.  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration 

$30.00  per  copy 


Superintendent  of  I)t)euments  Publications  Order  Form 


Qitlef  P'ocessing  Code 

•6395 


D  YES,  p. 


ease  send  me 


Charge  your  order. 
It's  easy! 

Tu  fax  your  orders  ( 202 )  5 1 2-2250 
copies  of  the  The  I  nited  States  Government  Manual,  1994/95 


S/N  069-000-00058-4  at  $30.00  ($37.50  foreign)  each. 
The  total  cost  of  my  order  is  S Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change 


(Company  or  pcrvmal  name) 


(Plcav.'  type  or  print  I 


Please  choose  method  or  payment: 

Z}  Check  payable  to  the  Superintendent  of  Documents 

GGPO  Deposit  Account 


G 


(Additional  addrcss/atlcntion  line) 


□  VISA  □  MasterCard  Account 


(Street  addrcs.s) 


{(  rcdil  end  expiration  date  I 


(City.  State.  Zip  anlc) 


Thank  you  for 
vour  order! 


(D.iytimc  phone  includinii  .irc;i  code) 


( PurthaNc  orderno.  I 


( Authori/ing  signature)  *''**  9'9*i 

Mail  io:     Su|x:riniendenl  of  Documents 

P.O.  Box  .VU).M.  Pittsburgh.  PA  15250-7^54 


JMI 


The  aulhentic  text  behind  the  news 

Thq  Weekly 
Compilation  of 

Presidential 
Documents 


Wefkly  Oompilatioii  ni 

Presidential 
Documents 


M<n4rii    <Ki«fv  .*     I-'M 


This  uniqu(  t  service  provides  up-to-date 
informatior  on  PresKlential  poJicies 
and  annou  x»ments.  It  contains  the 
full  text  of  The  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  and  other 
Presidential  materials  released  t>y  the 
White  House 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  matenals 
released  during  the  preceding  week 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


Onlef  Process*!  i 

^5420 


To  fax  >oiir  orders  (202)  512^2233 

n    YEIS,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  s«)  I 

can  teep  up  to  date  on  Presidential  acti\  ities. 

y  $132.00  First  Class  Mail  IJ  $75.00  Regular  Mail 


The  tout  cost  of  my  order  is  $ .  Price  includes 

regular  d  )niestic  postage  and  handling  and  is  subject  to 
change,  ijitemational  customers  please  add  2.5%. 


(("ompanv  (  r  pfrvmal  name) 


(Street  addi  e«) 


(City.  State 


(Purchase  1  rJer  no.) 


House  press  releases,  and  a  digest 
of  other  Presidential  activities  and 
White  House  announcements. 
Indexes  are  published  quarterly. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Code 


Superintendent  of  Dtxrumcnts  Sub.scription  Orijer  Form 

Charge  your  order. 
It's  easy! 


For  privacy,  check  ha*  bchm: 

□  Dt>  not  make  my  name  available  to  other  mailerv 

Check  method  of  payment: 

a  Check  payable  to  Superintendent  of  DiKuments 


T 


(Please  type  or  print) 


( AdditiOfMl  atJdres&aitcntkm  tine) 


□  GPO  Deposit  Account             i                             - 

U  VISA  U  MasterCard                       (expiration) 

Mill         ....         nm 

/ipcode) 


(Daytime  p  time  ineluding  ai«a  oode) 


(Authorizing  signature) 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  DiKuments 

RO.  Box  37  W54,  PUt-sburgh.  PA  15250-7954 


10/94 


/^^\ 
\^^ 


Kcvised 
IW2 


. 


The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Announcdng  the  Latest  Edition 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 

A  Guide  for  the  User  of  die  Federal  Register  — 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  FederaJ  Register  and 
related  pubhcations,  as  wbU  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 

Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


Order  processing  code: 

*6173 


I I  YES,  please  send  me  the  following: 


Charge  your  order. 
IT*  Easy! 
To  fax  your  orders  (202)-512-2250 


copiM  Of  Th«  FMMal  R«gistof-WlMl  it  l«  and  How  lb  Um  K.  al  S7J00  per  copy  Slock  No  069-000-00044-4 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Plea-se  type  or  print) 


(Additional  address/attention  line) 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         

I I  VISA  or  MasterCard  Account 


-D 


(Street  address) 


(City.  State.  ZIP  Code) 


(Daytime  phone  including  area  code) 


in      in    IE 

(Credit  card  expiration  dale)               Thank  you  for 

your  order! 

(Authorizing  Signature) 


(Ro  I  <>y, 


(Putvhase  Order  No.) 

VKS     NO 

Ma)  wie  make  yoamune/Mldres  available  (o  otlier  mailers?  LJ    LJ 


Mail  To:    New  Orders.  Superintendent  of  Documents 
RO.  Box  371954.  Pittsburgh.  PA  15250-7954 


JMI 


Would  you  like 
to  know... 


if  any 
Code  of 
document! ; 
Federal 
Federal 
may  wish 
(List  of 
Federal 


changes  have  been  made  to  the 
F  sderal  Regulations  or  what 

have  been  published  in  the 
Register  without  reading  the 
R(  sgister  every  day?  If  so,  you 
0  subscribe  to  the  LSA 
Sections  Affected),  the 
Register  Index,  or  both. 


LSA  •  List 

The 

Is 

Federal 

actions 

The 

Entries 

such  as 

$26.00 


LSV 
I  desigried 


LS\ 


CFR  Sections  Affected 

(List  of  CFR  Sections  Affected) 
to  lead  users  of  the  Code  of 
Regulations  to  amendatory 
published  in  the  Federal  Register. 

is  issued  monthly  in  cumulative  form, 
indicate  the  natjre  of  the  cf»ng€ 
revised,  removed,  or  corrected, 
per  year. 


Federal  Re4  Isier  IndeK 

The  inc  ex,  covering  the  contents  of  ttie 

daily  Federal  Register,  is  issued  monttily  in 

cumulative  form.  Entries  are  carried 

primaril  f  under  the  names  of  the  issuing 

agend^.  Significant  subjects  are  canied 

as 

$24.0C|  per  year. 


A  timJtrHjyitft 

feaerft 
in  the 


l^pgeiei  page  numoea  mm-.  Hm  cmt:  m  mttvu^uti: 
•^1  Rf'gislei 


■  h-  »»). 


Processing  Code 


Order 

*5421 


(<?i)mp:iny  o 


(Street  iiddrt  ^M 


(Cilv.  Stale. .  :ipaxlc) 


(Purchase  or  ler  no) 


Superintendent  of  Documents  Subscription  Order  Form 


Charge  your  order. 
It's  easy!  [ 


■iza 


I    1    YEJ  I,  enter  iIk  folKming  indicated  suhscriptions  for  one  year: 


To  fax  vonr  oiders  (202)  512-2233 


LSA  ♦  List  of  CFR  Sections  Affected  (LCS)  at  $26.()()  each 
Federal  Register  Index  (FRSU)  at  $24.00  each 
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Rules  and  Regulations 


^edersl  Register 

Vol.  60.  No.  12 

Thursday.  Januarv'  19,  1995 


This  section  of  the  FEDERAL  REQSTER 
contains  regulatory  documents  f^ving  general 
applicability  and  legal  effect,  rrwst  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintertdent  of  Documents.  Prices  of 
new  booics  are  listed  in  the  first  FEDERAL 
REGISTER  Issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  925 

[Docket  No.  FV94-925-1-IFR] 

Grapes  Grown  In  a  Designated  Area  of 
Souttieastern  California;  Expenses  for 
the  1995  Fiscal  Year 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  document  authorizes 
expenditures  for  the  California  Desert 
Grape  Administrative  Committee 
(Committee)  under  Marketing  Order 
(M.O.)  No.  925  for  the  1995  fiscal  year. 
Authorization  of  this  budget  enables  the 
Committee  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
this  program. 

DATES:  Effective  beginning  January  1 . 
1995.  through  December  31. 1995! 
Comments  received  by  February  21. 
1995  will  be  considered  prior  to 
issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Comjnents  must  be  sent  in  triplicate  to 
the  Docket  Clerk.  Fruit  and  Vegetable 
Division.  AMS.  USDA.  P.O.  Box  96456, 
Room  2523-S.  Washington,  D.C.  20090- 
6456.  Fax  #  (202)  720-5698.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  L.  Rush,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA.  P.O. 
Box  96456.  Room  2523-S.  Washington. 
DC.  20090-6456.  telephone:  (202)  690- 
3670;  or  Rose  Aguayo,  California 


Marketing  Field  Office.  Fruit  and 
Vegetable  Division.  AMS,  USDA,  2202 
Monterey  Street.  Suite  102B.  Fresno, 
California  93721.  telephone:  (209)  487- 
5901. 

SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No. 
925  (7  CFR  Fart  925]  regulating  the 
handling  of  table  grapes  grown  in  a 
designated  area  of  California.  The 
marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  [7  U.S.C.  601-674],  hereinafter 
referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778. 
Civil  Justice  Reform.  This  rule 
authorizes  expenditures  for  the  1995 
fiscal  year,  beginning  January  1,  1995, 
through  December  31, 1995.  This 
interim  final  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file     • 
with  the  Secretary  a  petition  staling  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modifiv  ation  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 


that  small  businesses  ulll  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  ov\ii 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  grapes  regulated  under  the  marketing 
order  each  season  and  approximately  90 
grape  producers  in  California.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  §  121.601]  as 
those  having  annual  receipts  of  less  than 
5500,000,  and  small  agricultural  ser\ice 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  55.000,000.  The 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  table  grape  marketing  order, 
administered  by  the  Department, 
requires  that  the  assessment  rate  for  a 
particular  fiscal  year  apply  to  all 
assessable  grapes  handled  from  the 
beginning  of  such  year.  Annual  budgots 
of  expenses  are  prepared  by  the 
Committee,  the  agency  responsible  for 
local  administration  of  this  marketing 
order,  and  submitted  to  the  Department 
for  approval.  The  members  of  the 
Committee  are  handlers  and  producers 
of  California  table  grapes.  Thc\  are 
familiar  with  the  Committee's  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  local  area,  and  are 
thus  in  a  position  to  formulate 
appropriate  budgets.  The  Comniittre's" 
budget  is  formulated  and  discussed  in  a 
public  meeting.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  b\ 
the  Committee  is  derived  by  di\  idmc 
the  anticipated  expenses  by  expected 
shipments  of  table  grapes.  Brcauso  thiit 
rate  is  applied  to  actual  shipments,  it 
must  be  established  at  a  rate  whic  h  will 
provide  sufficient  income  to  pay  the 
Committee's  expected  expenses. 

The  Committee  met  on  Ot.toiwr  i;n.  ~ 
1994.  and  unanimously  recommended 
expenses  of  554.427  and  an  assessment - 
rate  of  50.005  per  lug.  However,  the 
reser\e  fund  was  in  excess  of  thi- 
amount  of  expenses  for  one  ye.ir. 
Section  925.42  of  the  order  specifies 
that  the  reserve  fund  may  not  I'xcred 
approximately  one  fiscal  year's 
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For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  925  is  amended  as 
follows: 

PART  925-GRAPES  GROWN  IN  A 
DESIGNATED  AREA  OF 
SOUTHEASTERN  CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  925  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 
Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

2.  A  new  §  925.214  is  added  to  read 
as  follows: 

§925.214    Expenses. 

Expenses  of  $74,427  by  the  California 
Desert  Grape  Administrative  Committee 
are  authorized  for  the  fiscal  year  ending 
December  31. 1995.  Unexpended  funds 
may  be  carried  over  as  a  reserve. 

Dated:  January'  12, 1995. 
Sharon  Bomer  Lauritsen, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
|FR  Doc.  95-1234  Filed  1-18-95;  8:45  am] 
BILUNG  CODE  341(>-02-P 


Rural  Utilities  Service 

7  CFR  Parts  1710. 1712. 1714, 1717. 
1719,  and  1785 

RIN  0572-AA69 

Loan  Policies  and  Procedures  for 
Electric  Loans 

AGENCY:  Rural  Utilities  Ser\'ice,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Rural  Utilities  Service 
(RUS)  hereby  amends  its  regulations  for 
electric  loans.  Key  provisions  of  this 
regulation  include:  Lengthening  the 
allowable  construction  financing  period 
for  most  ek  I  trie  loans;  clarifying  RUS 
requirements  for  supplemental 
financing  concurrent  with  municipal 
rate  loans;  substantially  modifying  the 
requirement  that  borrowers  develop  and 
maintain  certain  levels  of  equity;  and 
clearly  setting  forth  the  documents 
required  for  a  complete  loan 
application.  In  addition,  this  regulation 
eliminates  some  policies  and 
procedures  that  have  become  obsolete. 
This  regulation  is  intended  to  simplify' 
loan  application  procedures  for 
borrowers  and  reduce  administrative 
costs  to  the  Government. 
EFFECTIVE  DATE:  This  rule  is  effective 
Februar>'  21.  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Arnold,  Financial  Analyst,  U.S. 
Department  of  Agriculture,  Rural 
Utilities  Ser\'ice.  room  2230-s.  14lh 
Street  and  Independence  Avenue.  SVV.. 


Washington.  DC  20250-1500. 
Telephone:  202-720-0736.  FAX  202- 
742-4120. 

SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB).  The  Administrator 
of  RUS  has  determined  that  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  does  not  apply  to  this  rule.  The 
Administrator  of  RUS  has  determined 
that  this  rule  will  not  significantly  affect 
the  quality  of  the  human  environment 
as  defined  by  the  National 
Environmental  PoUcy  Act  of  1969  (42 
U.S.C.  4321  et  seq.).  Therefore,  this 
action  docs  not  require  an 
environmental  impact  statement  or 
assessment.  The  progran)  described  by 
this  rule  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  Programs 
under  number  10.850  Rural 
Electrification  Loans  and  Loan 
Guarantees.  This  catalog  is  available  on 
a  subscription  basis  from  the 
Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office.  Washington.  DC  20402-9325. 
This  rule  is  excluded  from  the  scope  of 
Executive  Order  12372. 
Intergovernmental  Consultation,  which 
may  require  consultation  with  State  and 
local  officials.  A  Notice  of  Final  Rule 
titled  Department  Programs  and 
Activities  Excluded  from  Executive 
Order  12372  (50  FR  47034)  exempts 
electric  loans  and  loan  guarantees  made 
pursuant  to  the  Rural  Electrification  Act 
of  1936,  as  amended  (7  U.S.C.  901  et 
seq.)  (RE  Act),  from  coverage  under  this 
Order.  This  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  rule:  (1)  Will  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  iliey 
present  an  irreconcilable  conflict  with 
this  rule;  (2)  Will  not  have  any 
retroactive  effect;  and  (3)  Will  not 
require  administrative  proceedings 
before  any  parties  may  file  suit 
challenging  the  provisions  of  this  rule. 

Information  Collection  and 
Recordkeeping  Requirements 

The  existing  recordkeeping  and 
reporting  burdens  contained  in  this  rule 
were  approved  by  OMB  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.),  under  control 
numbers  0572-0017.  0572-0032.  and 
0572-0103. 

Send  questions  or  comments 
regarding  these  burdens  or  any  other 
aspect  of  these  collections  o'' 
information,  including  suggestions  for 
reducing  the  burden,  to  the  Office  of 


Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Attention:  Desk  Officer  for  USDA.  room 
3201.  NEOB.  Washington.  DC  20503. 

Background 

On  August  5.  1994.  at  59  FR  39972. 
the  Rural  Electrification  Administration 
(REA)  proposed  several  amendments  to 
pre-loan  regulations  affecting  both 
insured  and  guaranteed  electric  loans 
pursuant  to  the  Rural  Electrification  Act 
of  1936,  as  amended  (7  U.S.C.  901  et 
seq.)  (RE  Act).  These  amendments  are 
intended  to  enhance  the  delivery  of 
customer  service  by  facilitating  the 
application  process  for  borrowers,  and 
reducing  administrative  costs  to  the 
Government.  Key  provisions  of  the 
proposed  rule  include  lengthening  the 
allowable  construction  financing  period 
for  many  electric  loans;  substantially 
revising  the  requirement  that  borrowers 
achieve  and  maintain  certain  levels  of 
equity;  and  clearly  listing  the 
documents  required  for  a  complete  loan 
application. 

Since  publication  of  the  proposed 
rule,  the  Federal  Crop  Insurance  Reform 
and  Department  of  Agriculture 
Reorganization  Act  of  1994  (Pub.  L. 
103-354.  108  Stat.  3178) 
(Reorganization  Act)  has  been  enacted. 
The  Reorganization  Act  requires  in 
section  232(a)  that  the  Secretary  of 
Agriculture  (Secretary)  establish  and 
maintain  within  the  Department  of 
Agriculture  the  Rural  Utilities  Service 
(RUS).  Section  232(c)(1)(A)  requires  that 
the  Secretary  carry  out  through  RUS 
electric  loan  programs  authorized  under 
the  RE  Act.  Secretary's  Memorandum 
1010-1.  Reorganization  of  the  ' 
Department  of  Agriculture,  issued 
October  20.  1994,  abofished  REA  and 
established  RUS.  On  December  27, 
1994,  the  Department  of  Agriculture 
published  a  notice  in  the  Federal 
Register  at  59  FR  66517  announcing  this 
reorganization.  In  other  words.  RUS  is 
the  successor  to  REA  with  respect  to 
electric  loan  and  loan  guarantee 
programs  under  the  RE  Act. 

Rules  formerly  published  by  REA 
were  reassigned  to  RUS  pursuant  to  a 
final  rule  published  in  the  Federal 
Register  on  December  27.  1994.  at  59  FR 
66438.  Therefore,  this  final  rule 
culminating  a  rulemaking  proceeding 
initiated  by  REA  is  being  published  by 
RUS.  According  to  7  CFR  1710.3  of  the 
rule  changing  nomenclature,  the  terms 
"RUS  bulletin"  and  "RUS  form"  have 
the  same  meaning  as  the  terms  "REA 
bulletin"  and  "REA  form,  " 
respectively. 

The  period  for  public  comments  on 
the  REA  proposed  rule  expired  October 
4, 1994.  Twenty-one  comments  were 


received  from  individual  borrowers, 
associations  representing  borrowers,  a 
lender  that  provides  supplemental 
financing  to  electric  borrowers,  and  an 
engineering  consulting  firm.  In  general, 
comments  expressed  support  for  the 
proposed  rule.  A  number  of  comments 
addressed  specific  provisions. 

Loan  Period 

The  first  of  the  amendments  in  the 
proposed  rule  lengthens  the  allowable 
loan  period  to  4  years  for  both  insured 
and  guaranteed  loans  for  the 
construction  of  distribution  and 
transmission  facilities  and  for 
improvements  to  generation  facilities. 
The  loan  period,  sometimes  referred  to 
as  the  financing  period,  means  the 
period  of  time  during  which  the 
facilities  included  in  a  loan  application 
will  be  constructed.  In  the  past,  loans  to 
distribution  borrowers  were  limited  to  a 
2  year  loan  period,  and  loans  to  power 
supply  borrowers  to  a  3  year  period. 
Some  borrowers  needed  to  apply  for 
loans  every  2  or  3  years  in  order  to  meet 
their  financing  needs.  RUS  believes  that 
allowing  a  longer  loan  period  will,  in 
the  long  run,  significantly  reduce  loan 
application  costs  to  Agency  customers, 
including  RUS  borrowers  and 
supplemental  lenders,  as  well  as  loan 
processing  costs  to  the  Government. 
Borrowers  will  still  have  the  option  of 
applying  for  loans  for  a  shorter  period, 
if  they  so  desire,  and  RUS  reser\'es  the 
right  to  limit  loans  to  a  period  of  less 
than  4  years  imder  certain 
circumstances. 

Most  commenlors  supported  the 
changes  proposed.  Several  requested 
that  RUS  allow  more  loan  fund 
advances  on  a  municipal  rate  loan  made 
for  a  longer  loan  period.  The  proposed 
rule  at  7  CFR  1714.6(a)(2)  would  allow 
up  to  6  advances  from  a  municipal  rate 
loan  if  the  loan  period  is  2  years  or  less, 
and  up  to  8  advances  if  the  loan  period 
is  longer  than  2  years.  A  limit  on  the 
number  of  loan  fund  advances  from 
municipal  rate  loans  was  first  set  forth 
in  the  rule  published  December  20, 
1993,  at  58  FR  66260.  that  established 
the  municipal  rate  loan  program.  As 
noted  in  the  preamble  to  this  rule  at  58 
FR  66261,  the  limit  was  intended  to 
provide  borrowers  v«th  financial 
flexibility,  while  minimizing  the 
administrative  costs  to  the  Government 
of  tracking  multiple  advances,  each 
bearing  its  own  interest  rate,  interest 
rate  term,  and  rollover  maturity  date. 
Agency  research  conducted  before 
publication  of  the  1993  rule  indicated 
that  the  vast  majority  of  loems  were  fully 
advanced  in  6  or  fewer  advances. 

The  comment  period  on  the  1993  rule 
closed  on  March  21, 1994.  and  no 


comments  on  were  received  ')n  liniilin;.^ 
the  number  of  advances.  Rl'S  bolirves 
that  8  advances  from  a  municip;il  rati> 
loanVith  a  4  year  loan  period  will 
allow  the  borrowers  sufficient 
flexibility.  Because  hardship  rate  hnuis 
and  guaranteed  loans  bear  a  single 
interest  rate  for  the  entire  amount,  and 
there  are  no  interest  rate  terms  or 
rollover  maturity  dates  associated  with 
these  loans,  there  is  no  limit  on  the, 
number  of  advances. 

One  comnientor.  an  enginetTing 
consulting  firm,  opposed  a  4  vear  loiin 
period.  The  commentor  questioned. 
RUS'  ability  to  maintain  adequate 
engineering  oversight  over  facilities 
constructed  under  a  longer  constniciioii 
work  plan  (CWP).  RUS  is  confident  that 
electric  system  reliability  will  nut  suffer 
as  a  result  of  a  longer  financing  period 
RUS  reserves  in.  ^  1710.106(f).  the  right 
to  approve  a  loan  period  shorter  than 
the  period  requested  by  the  borrower  if 
a  loan  for  the  longer  period  would  f.iil 
to  meet  RUS  requirements  for  loan 
feasibility  and  security 

Fund  Advance  Period 

In  conjunction  with  lengthening  the 
allowable  loan  period,  the  rule  pr<jpnse(i 
lengthening  the  fund  advance  period. 
which  is  the  period  during  which  RIS 
may  advance  funds  to  the  burmwer  from 
an  insured  loan.  Agency  policy  first 
promulgated  in  1984  provides  that  the 
fund  advance  period  terminates 
automatically  4  years  after  the  date  of 
the  loan  contract.  To  allow  borrowers  to 
complete  construction  projects  based  on 
a  loan  period  of  more  than  2  \ears.  the 
rule  proposed,  in  «?  1714.56.  that  funds 
from  insured  loans  approved  on  or  after 
the  effective  date  of  the  rule  may  be 
advanced  for  a  period  beginning  on  the 
date  of  the  loan  note  and  lasting  1  yeiir 
longer  than  the  loan  period.  pro\  ided 
that  the  fund  advance  period  may  not  be 
shorter  than  4  years.  In  other  words,  if 
the  loan  period  is  3  years  or  less,  the 
fund  advance  period  would  terminate  4 
years  after  the  dale  of  the  loan  note;  if 
the  loan  period  is  4  years,  the  fund 
advance  period  would  terminate  5  year.s 
after  the  date  of  the  note.  The 
Administrator  may  approve  an 
extension  of  the  fund  advance  period  if 
the  borrower  meets  the  requirements  of 
§  1714.56(c). 

Se\  eral  commenlors  expressed 
support  for  the  proposed  change.  One 
commentor  suggested  that  the  fund 
advance  period  be  calculated  from  the 
date  of  the  first  advance,  rather  than 
from  the  date  of  the  loan  note.  RUS 
believes,  as  staled  in  the  preamble  to  ihe 
proposed  rule,  that,  dating  the  fund 
advance  period  from  the  date  of  the  loa:i 
note  assists  both  the  borrower  and  RLIS.  - 
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Financing 

amendment  in  the  proposed 

policy  on  supplemental 
requirements.  Except  in  cases 
hardship,  applicants  for  a 
rate  insured  loan  are  required 
portion  of  their  loan  funds 
p  jlemental  source  without  an 
The  method  for 
the  supplemental  financing 
for  each  individual  loan  is 
7  CFR  1710.110(c)(1)  and 

borrowers,  this  percentage 
the  borrower's  plant  revenue 
,  as  defined  in  §1710.2.  To 
requirement  for  those 
k\'hose  PRR  changes  between 
the  loan  application  and  the 
approval,  the  rule  proposed 
policy  of  using  the  PRR 
most  recent  year-end  data 
the  date  of  loan  approval, 
further  proposed  to  clarify 
cases  where  termination  or 
of  an  insured  loan,  or  its 
supplemental  loan, 
ly  affects  the  overall 
of  RUS  and  supplemental 
o  a  borrower.  Under 
policy,  the  amount  of 
financing  required  on  that 
t  municipal  rate  loan  is 
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The  rule  published  today 
the  adjustment  will  only  be 

rescission  or 
of  more  than  5  percent  of  an 
subject  to  supplemental 
No  adjustment  will  be  made 
I  Bscission  of  a  hardship  rate 
no  supplemental  financing 
equiied.  The  amendment  will  also 
formula  used  to  compute 


tt:at 


loin 


t;ie 


CO  tnmentors  supported  the 
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supplemental  financing  required.  RUS 
is  analyzing  other  possible  methods  of 
targeting  assistance  to  needy 
communities.  Changes  in  the 
methodology  for  determining  the 
supplemental  financing  proportions 
mav  be  proposed  at  a  later  date. 

Amortization  of  Principal 

In  conjunction  with  lengthening  the 
allowable  loan  period,  the  agency 
proposed  that  principal  amortization  on 
advances  made  more  than  2  years  after 
the  date  of  the  note  begin  with  the  loan 
payment  billed  in  the  next  full  month 
after  the  month  of  the  advance.  For 
example,  principal  amortization  on 
funds  advanced  any  time  during  the 
month  of  June  of  the  third  year  after  the 
date  of  the  note  would  begin  with  the 
bill  sent  to  the  borrower  in  July  of  that 
year.  In  cases  of  financial  hardship,  the 
Administrator  may  approve  a  principal 
deferment  period  of  up  to  2  years  for 
any  advances  made  after  the  second 
year  of  the  loan. 

Most  commentors  expressed  support 
for  the  proposed  provisions.  One 
commentor  believed  that  provisions 
concerning  amortization  are  more 
restrictive  than  provisions  for  deferral  of 
principal  permitted  by  section  12  of  the 
RE  Act.  Section  12  deferrals  of  principal 
are  permitted  for  the  specific  purposes 
set  forth  in  the  RE  Act.  Regulatory 
provisions  for  amortization,  on  the  other 
hand,  apply  uniformly  to  all  loans.  RUS 
believes  that  the  provisions  in  the 
proposed  rule  concerning  amortization 
of  principal  are  appropriate. 

Final  Maturity 

Another  amendment  makes  technical 
changes  in  the  method  used  to  evaluate 
final  maturity  of  loans.  RUS  loans  must 
be  repaid  with  interest  within  a  period, 
up  to  35  years,  that  approximates  the 
expected  useful  life  of  the  facilities 
financed.  The  old  rule  based  expected 
useful  life  on  the  weighted  average  of 
the  depreciation  rates  proposed  by  the 
borrower.  The  amendment  provides  that 
final  maturity  will  based  on  the 
weighted  average  useful  life  of  the 
facilities  financed,  instead  of 
depreciation  rates. 

One  commentor  objected  to  the 
proposed  change,  stating  that  the  agency 
should  continue  to  base  final  maturity 
on  depreciation  rates,  and  that 
depreciation  rates  should  be  modified  to 
more  accurately  reflect  useful  life.  RUS 
agrees  that  depreciation  rates  should 
reflect  useful  life.  However,  basing  loan 
maturity  directly  on  useful  life  is  a  more 
straightforward  approach  that  RUS 
believes  will  reduce  administrative 
costs  for  both  the  borrowers  and  the 
Government. 


To  facilitate  the  determination  of  the 
final  maturity,  RUS  is  incorporating  into 
the  final  rule  published  today,  a 
provision  from  a  proposed  rule 
published  by  REA  on  August  20,  1993, 
at  58  FR  44288.  According  to  this 
proposed  rule,  Long-Rarige  Financial 
Forecasts  of  Electric  Borrowers,  for  the 
purpose  of  determining  final  loan 
maturity,  the  borrower  may  either  (1) 
Certify  that  at  least  90  percent  of  the 
loan  funds  are  for  facilities  that  have  a 
useful  life  of  33  years  or  longer,  or  (2) 
Submit  a  schedule  showing  the  costs 
and  useful  life  of  those  facilities  with  a 
useful  life  of  less  than  33  years.  Loan 
maturity  will  be  based  on  the  weighted 
average  of  these  useful  lives. 

Since  exact  useful  life  is  often 
difficult  to  predict,  RUS  may  add  up  to 
two  years  to  the  composite  average 
useful  life  in  order  to  compute  loan 
maturity.  In  other  words,  if  the  weighted 
average  useful  life  of  the  facilities  is  33 
years,  the  final  maturity  for  the  loan 
may  be  up  to  35  years. 

The  comment  period  on  the  1993 
proposed  rule,  as  extended  by  a  notice 
published  September  30,  1993,  at  58  FR 
48800,  closed  on  October  20,  1993.  No 
commentors  objected  to  the  proposed 
method  of  approximating  the  useful  life 
of  the  facilities  financed.  Accordingly, 
the  rule  published  today  includes  this 
methodology  in  paragraph  1710.115(b). 
To  set  forth  the  specific  loan  application 
document  for  the  information  about 
useful  life,  a  new  paragraph 
1710.401(a)(3)(ii)  is  added  requiring  that 
Form  740c,  Cost  Estimates  and  Loan 
Budget  for  Electric  Borrowers,  include 
as  a  note,  either  a  certification  that  at 
least  90  percent  of  the  loan  funds  are  for 
facilities  that  have  a  useful  life  of  33 
years  or  longer,  or  a  schedule  showing 
the  costs  and  useful  life  of  those 
facilities  with  a  useful  life  of  less  than 
33  years.  The  paragraphs  designated  in 
the  proposed  rule  as  1710.401(a)(3)(ii) 
and  (iii)  are  included  in  the  final  rule  as 
1710.401(a)(3)(iii)  and  (iv).  respectively 
Language  in  paragraph  1710.401(c)(1)  of 
the  proposed  rule  requiring  a  proposed 
schedule  of  the  useful  life  of  facilities  as 
part  of  the  Long-range  financial  forecast 
is  removed  from  this  final  rule.  A  final 
rule  on  long-range  financial  forecasts 
will  be  published  at  a  later  date. 

Equity 

The  rule  proposed  replacing  ttie 
requirement  that  certain  borrowers 
prepare  a  formal  equity  development 
plan  with  a  more  general  requirement 
that  the  borrower's  capitalization  is 
adequate  to  enable  the  borrower  to  meet 
its  financial  needs  and  to  provide 
electric  service  consistent  with  the  RE 
Act  Capital  structure  will  be  measured 


by  equity  as  a  percpnta^e  of  t(jtal  assPts 
and  will  be  a  factor  in  RUS's  evaluation 
of  loan  feasibility  pursuant  to  1710.112. 
in  determining  borrower  eligibility  for 
advance  appro\al  of  a  lien 
accommodation  pursuant  to  7  CFR 
1717.854.  and  in  ovalualing  certain 
other  borrower  requests  under  the 
mortgage. 

Most  commentors  expressed  support 
for  this  proposal.  One  commentor 
oppo.scd  the  proposal,  arguing  that  thc! 
requirement  to  prepare  and  follow  an 
ofiuity  development  plan  better  supports 
borrowers  requesting  rate  increases  from 
state  public  utility  commissions,  and 
b(!ttor  positions  borrowers  to  ol)lain 
financing  at  market  rates  and  replace 
(lid  plant  with  new  more  expensi\  e 
plant.  RUS  agrees  that  reasonable  levels 
of  equity  are  an  important  component  of 
credit  quality.  However,  as  stated  in  the 
[ireamble  to  the  proposed  rule,  agenc  v 
experience  with  equity  development 
plans  has  demonstrated  that  such  plans 
are  an  unnecessary  and  burdensonie 
means  of  achieving  the  desinui  result. 

One  commentor  requested  that  thosi; 
iiorrowors  who  ha\e  adopted  equitv 
development  plans  as  a  condition  lor 
obtaining  an  electric  loan  be  permitted 
to  amend  these  plans  pursuant  to  the 
new  rule.  RUS  points  out  that  the  new 
rule  establishes,  in  §1710.112(1)1(10),  a 
new  loan  feasibility  criterion  addressing 
the  borrowers  capitalization,  it  would 
not  be  feasible  to  revisit  each  loan  that 
required  an  equity  development  plan  as 
a  condition  of  loan  approval  in  the  lij;ht 
of  the  new  loan  feasibility  criterion. 

Oedit  Reform 

A  policy  change  mandated  by  the 
Federal  Credit  Reform  Act  of  1990  (2 
U.S.C.  fieif).  affects  loans  approved  on 
or  after  October  1.  1991.  The  Federal 
Credit  Reform  Act  requires  Federal 
agencies,  to  match  funds  obligated, 
disbursed,  and  collected  with  their 
intended  purposes.  Therefore,  the  ruit; 
proposed,  in  5, 1710.106(f).  that 
advanc  es  nl  funds  from  a  loan  ma<le  on 
or  after  t'-.a!  date  be  made  only  for 
primary  budget  purposes  included  in 
that  particular  loan,  unless  the  borrower 
applies  for  and  RUS  approves  a  budget 
transfer.  Primary  budget  purposes  as 
listed  in  RUS  Bulletin  2G-1.  Budgetary 
Control  and  .Advance  of  Loan  Funds, 
and  on  RL'S  Form  595,  Financ  iai 
Requirement  and  Expenditure 
Statement,  are  (1)  DistrTbulion.  (2) 
Transmission.  (3)  Generation.  (4) 
Headquarters  Facilities,  (5) 
.Acquisitions,  and  (6)  .■Ml  Other. 

Only  one  comment  addressed  this 
provision.  The  commentor  recognized 
the  requirements  of  Federal  Credit 
Reform,  but  hopes  that  RUS  can  find  a 


way  to  be  fiexible.  The  rule  provides 
this  flexibility  by  providing  that  RUS 
may  approve  a  budget  transfer. 

Loan  Application  Documents 

Finally,  the  rule  proposed  to  add  new 
subpart  i  to  part  1710  to  set  forth  a  list 
of  the  documents  and  procedures 
required  for  a  loan  application.  This  list 
is  intended  to  facilitate  the  application 
process  for  borrowers  and  supplemental 
or  other  lenders.  The  general 
requirement  to  submit  each  of  the 
documents  is  set  forth  in  existing  part 
1710  or  in  other  RUS  regulations.  The 
proposed  new  subpart  I  is  simply  a 
summary  list  for  the  convenience  of  the 
public.  RUS  is  exploring  possibilities  for 
electronic  submission  of  certain 
document,s. 

Most  commentors  expressed  support 
for  such  a  list.  Several  had  specific 
suggestions  for  the  list.  A  few 
commentors  suggested  a  malerialitv 
threshold  for  determining  whether  the 
lists  of  pending  actions  by  third  parties 
and  pending  regulatorv  actions 
(§1710.401(a)(l)(iv)ahd(v). 
respectively),  are  required.  Another 
would  like  a  clear  definition  of  a 
material  change  to  real  property 
(?)  1710.401(a)(7)).  RUS  believes  that  the 
nature  of  diese  matters  precludes  any 
rule  of  thumb  for  determining 
materiality.  This  suggestion  cannot  be 
accepted. 

How  ever,  another  commentor 
suggested  that  the  borrower  be  allowed 
to  c:ombine  into  a  single  statement  from 
c.ounsel  information  on  pending 
litigation  and  the  state  regulatory 
approvals  (§i?  1 710.401  (aKfi)  and  (15). 
respectively).  RUS  has  no  objection  to 
accepting,  in  a  single  statement, 
information  from  counsel  required  bv 
§  1710.401(a)(6).  (7).  and  (15).  and 
clarification  has  been  added  to 
§  1710.401(a)(6). 

One  commentor  requested  that  the 
borrowc;r  be  required  to  submit  the  rati- 
disparity  and  consumer  income  data 
needed  for  certain  municipal  rate  loans 
subject  to  the  interest  rate  i  i-i  and  for 
some  hardship  rate  loans  to  RL'S  prior 
to  submitting  the  loan  application. 
Language  in  §  1710.401(a)(8)  encourages 
borrowers  to  provide  this  information  to 
the  RUS  general  field  representative 
prior  to  submitting  the  application. 

One  commentor  questioned  the 
reference  to  subpart  H  of  part  1710  in 
connection  with  the  requirement  to 
submit  a  Demand  Side  Management 
Plan  (§  1710.401(c)(2)(iv)).  Subpart  H  of 
p;u1  1710.  Demand  Side  Management 
and  Rcmewable  Energy  Systems,  was 
published  January  4,  i994.  at  59  FR  494. 
Another  suggested  that  RUS  establish  a 
thrt!shold  level  test  for  determining  the 


need  for  RLIS  approval  of  security 
offered  to  a  supplemental  lender 
(§  1710.405(b)).  RUS  believes  that  the 
right  to  approve  collateral  offered  to  a 
supplemental  lender  is  necessary  for 
RU.S  to  protect  its  loan  security. 

One  commentor  requested  tliat  RUS 
provide  the  borrower  with  written 
grounds  if  a  loan  cannot  be  approved. 
Such  language  has  been  added  to 
§  1710.4aB(b).  See  also  §§  1710.401(d)(3) 
and  (4)  and  .401(e). 

Conforming  Amendments  to  RUS 
Regulations 

The  rule  published  today  includes 
conforming  amendments  to 
§§  1710.7(d)(l)(vi).  1717.856(d).  and 
1717.860(e)  to  reflect  the  elimination  of 
the  requirement  to  submit  an  equity 
development  plan. 

Other  Regulations 

On  August  27.  1991 .  at  56  FR  42461 . 
REA  published  7  CFR  Parts  1712  and 
1719  that  established  pre-  and  post-loan 
policies  for  90  percent  REA  guarantees 
of  certain  loans  from  qualified  private 
lenders.  This  program  was  authorized 
under  section  314  of  the  RE  Act.  The 
Rural  Electrification  Loan  Restructuring 
Act  of  1993.  Pub.  L.  103-129.  signed  by 
President  Clinton  on  November  1.  1993. 
amended  section  314  of  the  RE  Aci  to 
abolish  this  90  percent  guarantee 
program.  RUS  is,  therefore,  removing  7 
CFR  parts  1712  and  1719.  Regulations 
affecting  loan  guarantees  under  sections 
306.  306A.  and  311  of  the  RE  Act  will 
be  published  at  a  later  date. 

Other  Issuances 

Electric  Operations  Manual.  EOM-1 
Guide  for  the  Preparation  of  Electric 
Distribution  Loan  Applications  is 
rescinded  effective  February  21.  1995. 

In  addition,  this  rule  consolidates, 
updates,  and.  in  some  instances,  revises 
information  contained  in  the  following 
RUS  Bulletins: 

20-5    Extensions  of  Payments  of  Priniipnl 

aiici  Interest 
JO-9     Loan  PavTnents  and  Statements 
26-1     Badgetan*'  Control  and  Advann'  of 

E1l'(  trie  Loan  Funds 
H6-3    Headquarters  Facilities  for  E1p(  trie 

Borrowers 

When  this  regulation  and  other 
related  rules  are  effective,  these 
publications  will  be  rescinded. in  whole 
or  in  part,  or  revised. 

Finally.  RUS  is  rescinding  RUS 
Bulletins  101-3.  Business  Management 
for  Board  Members  of  Electric 
Cooperatives,  and  103-1.  A  Practical 
.Approach  to  Making  Policy,  effective 
February  21,  1995.  These  bulletins  we.'-e 
last  issued  in  1978  and  1959. 
respectively,  and  RUS  believes  tlie 
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informatio  i  they  contain  is  obsolete  and 
unnecessai  y. 

List  of  Sub  ects 

7  CFR  Port 
Electric 


programs-  -energy 


1712 


1710 

)ower.  Electric  utilities.  Loan 
,  Rural  areas. 


7  CFR  Part 

Administrative 
procedure 
utilities. 


practice  and 
Electric  power,  Electric 
Gliaranteed  program.  Loan 
programs-  -energy,  Reporting  and 
recordkeeping  requirements,  Rural 
areas. 


7  CFR  Part 


Electric 
energy.  Ru 


tower.  Loan  programs 
al  areas. 


7  CFR  Part 


s  rati 


Admini.' 
procedure, 
utilities,  Intergo 
InvestmenI  s 
subordinat 
Reporting 
requiremeilts 

7  CFR  Part 


ive  practice  and 
Electric  power.  Electric 
vernmental  relations. 
Lien  accommodation.  Lien 
on.  Loan  programs — energy, 
i  nd  recordkeeping 
.  Rural  development. 


Admini 
procedure 
utilities 


s  rative  practice  and 

Electric  power,  Electric 
Guaranteed  program.  Loan 
programs—  energy.  Reporting  and 
recordkeep  ing  requirements,  Rural 
areas 


7  CFR  Part 

Electric 
energy.  Ru 

For  the 
preamble 
U.S.C.  90 
Chapter 


PART  171 
LOAN  POMICIES 
COMMON 
GUARANTEED 


l.Thea 
continues 

Aulhorily 

99-591,  100 
.154.  108  StH 


2.  Secti 
removing 
'Loan  Peri 
definitioni 
as  follows 


§1710.2 
constructioi  i 

(a)  *   * 

Fund  advance 
period  of 
Govemmeit 
the  borrow 


1714 


1717 


1719 


1785 

lower.  Loan  programs — 
al  areas, 
rfeasons  set  out  in  the 
afid  under  the  authority  of  7 
seq..  RUS  amends  7  CFR 
Xyil  as  follows: 


(J— GENERAL  AND  PRE- 

AND  PROCEDURES 
to  INSURED  AND 

ELECTRIC  LOANS 


u:l 


lority  citation  for  part  1710 
)  read  as  follows: 

7  U.S.C.  901-950(b):  Puhiic  Law 
Stat.  3341-16:  Public  Law  103- 
3178. 


0  1 


1710^  is  amended  by 
the  existing  definition  of 
)d"  and  adding  two  new 
in  alphabetical  order  to  read 


D'  tfinitions  and  rules  of 


period  means  the 
during  which  the 
may  advance  loan  funds  to 
r.  See  7  CFR  1714.50.  ■ 


time 


Loan  period  means  the  period  of  time 
during  which  the  facilities  included  in 
a  loan  application  will  be  constructed. 
It  commences  with  the  date  shown  on 
page  1,  in  the  block  headed  "Cost 
Estimates  as  of,"  of  RUS  Form  740c, 
Cost  Estimates  and  Loan  Budget  for 
Electric  Borrowers,  which  is  the  same  as 
the  date  on  the  Financial  and  Statistical 
Report  submitted  with  the  loan 
application.  The  loan  period  may  be  up 
to  4  years  for  distribution  borrowers 
and,  except  in  the  case  of  a  loan  for  new 
generating  and  associated  transmission 
facilities,  up  to  4  years  for  the 
transmission  facilities  and 
improvements  or  replacements  of 
generation  facilities  for  power  supply 
borrowers.  The  loan  period  for  new 
generating  facilities  is  delerniined  on  a 
case  by  case  basis. 

Ik  *  *  *  * 

3.  Section  1710.7  is  amended  by 
removing  and  reserving  paragraph 
(d)(l)(vi). 

4.  Section  1710.106  is  amended  by 
redesignating  paragraph  (d)  as 
paragraph  (e)  and  adding  new 
paragraphs  (d)  and  (f)  to  read  as  follows: 

§1710.106    Uses  of  loan  funds. 

***** 

(d)  A  distribution  borrower  may 
request  a  loan  period  of  up  to  4  years. 
Except  in  the  case  of  loans  for  new 
generating  and  associated  transmission 
facilities,  a  power  supply  borrower  may 
request  a  loan  period  of  not  more  than 
4  years  for  transmission  and  substation 
facilities  and  improvements  or 
replacements  of  generation  facilities. 
The  loan  period  for  new  generating 
facilities  is  determined  on  a  case  by  case 
basis.  The  loan  period  for  DSM 
activities  will  be  determined  in 
accordance  with  §1710.355.  The 
Administrator  may  approve  a  loan 
period  shorter  than  the  period  requested 
by  the  borrower,  if  in  the 
Administrator's  sole  discretion,  a  loan 
made  for  the  longer  period  would  fail  to 
meet  RUS  ie'-,Liirements  for  loan 
feasibility  and  loan  security  set  forth  in 
§§  1710.112  and  1710.113, 'respectively. 
***** 

(0(1)  For  borrowers  having  one  or 
more  loans  approved  on  or  after  October 
1,  1991,  advances  of  funds  will  be  made 
only  for  the  primary  budget  purposes 
included  in  the  loan  as  shown  on  RUS 
Form  740c  as  amended  and  approved  by 
RUS.  or  on  a  construction  work  plan  or 
a  construction  work  plan  amendment 
approved  by  RUS.  Each  advance  will  be 
charged  to  the  oldest  outstanding  note(s) 
having  unadvanced  funds  for  the 
primary  budget  purpose  for  which  the 
request  for  advances  was  made. 


regardless  of  whether  such  notes  are 
associated  with  loans  approved  before 
or  after  October  1.  1991.  unless  any 
conditions  on  advances  under  any  of 
these  notes  have  not  been  met  by  the 
borrower. 

(2)  For  borrowers  whose  most  recent 
loan  was  approved  before  October  1. 
1991.  advances  will  be  made  on  the 
oldest  outstanding  note  having 
unadvanced  funds,  unless  any 
conditions  on  advances  under  such  note 
have  not  been  met  by  the  borrower. 

5.  Section  1710.110  is  amended  by 
revising  paragraph  (c)(l)(ii)  and  adding 
a  new  paragraph  (c)(3)  to  read  as 
follows: 

§1710.110    Supplemental  financing. 

***** 

(c;)  Supplemental  financing  required 
for  municipal  rate  loans — (1) 
Distribu tion  borro ners. 

***** 

(ii)  All  other  distribution  borrowers 
must  obtain  supplemental  financing 
according  to  their  plant  revenue  ratio 
(PRR).  as  defined  in  §  1710.2.  based  on 
the  most  recent  year-end  data  available 
on  the  date  of  loan  approval,  as  follows: 


PRR 

Supplemental  loan 
percentage 

9.00  and  above 

10 

8  01-8  99  

20 

8.00  and  below  

30 

(3)  Subsequent  loans:  (i)  If  more  than 
5  percent  of  an  insured  loan  made  prior 
to  November  1,  1993.  or  of  a  municipal 
rate  loan  is  terminated  or  rescinded,  the 
amount  of  supplemental  financing 
required  in  the  borrower's  next  loan 
after  the  rescission  for  which 
supplemental  financing  is  required, 
pursuant  to  paragraph  (a)  of  this  section, 
will  be  adjusted  to  average  the  actual 
supplemental  financing  portion  on  the 
terminated  or  rescinded  loan  with  the 
supplemental  financing  portion  l!  nt 
would  have  been  required  on  tlit-  new 
loan  according  to  paragraphs  (c)(1)  and 
(2)  of  this  section,  in  accordance  with 
the  formulas  set  forth  in  paragraphs 
(c)(3)(ii)  and  (iii)  of  this  section. 

(ii)  If  a  borrower's  supplemental 
financing  requirement  as  set  forth  in 
paragraphs  (a),  (c)(1),  and  (c)(2)  of  this 
section  has  nortbanged  between  the 
mostTecent  loan  and  the  loan  being 
considered,  then  the  amount  of 
supplemental  financing  required  for  the 
new  loan  will  be  computed  as  follows: 

Supplemental  financing  amount,  new 
loan  =  I(A-t-B)xCl  -  D 

where: 


A  =  The  total  funds  (S)  actually 
advanced  from  the  first  loan, 
including  both  RUS  loan  funds  and 
funds  from  the  supplemental  loan, 
plus  any  unadvanced  funds  still 
available  to  the  borrower  after  the 
rescission. 
B  =  The  total  amount  (S)  for  facilities  of 
the  new  loan  request,  including 
both  RUS  loan  funds  and  funds 
from  supplemental  loans. 
C  =  The  proportion  (%)  of  supplemental 
financing  required  on  the  loans 
according  to  paragraphs  (a),  (c)(1) 
and  (c)(2)  of  this  section. 
D  =  The  amount  (S)  of  supplemental 
funds  actually  advanced  on  the  first 
loan,  plus  any  unadvanced 
supplemenial  funds  still  available 
to  the  borrower  after  the  rescission, 
(iii)  If  a  borrower's  supplemental 
financing  requirement  as  set  forth  in 
paragraphs  (a),  (c)(1).  and  (c)(2)  of  this 
section  has  changed  between  the  most 
recent  loan  and  the  loan  being 
considered,  then  the  amount  of 
supplemental  financing  required  for  the 
new  loan  will  be  the  weighted  average 
of  the  portions  otherwise  applicable  on 
the  two  loans  and  will  be  computed  as 
follows: 
Supplemental  financing  amount,  new 

loan  =  (AxC,)-t-(BxC:)-D 
where: 
^A  =  The  total  funds  (S)  actually 
advanced  from  the  first  loan, 
including  both  RUS  loan  funds  and 
funds  from  the  supplemental  loan, 
plus  any  unadvanced  funds  still 
available  to  the  borrower  after  the 
rescission. 
B  =  The  total  amount  (S)  for  facilities  of 
the  new  loan  request,  including 
both^RUS  huuls  and  funds  from 
supplemental  loans. 
Ci  =  Tin;  proportion  (%)  of 

siij  flemental  financing  required  on 
the  old  loaiT  according  to 
paragraphs  (a),  (c)(1)  and  (c)(2)  of 
this  section. 
€.2  =  The  proportion  (%)  of 

supplemental  financing  re{}uired  on 
the  new  loan  according  to 
paragraphs  (a),  (c)(1)  and  (c)(2)  of 
this  section. 
D  =  The  amount  (S)  of  supplemental 
funds  actually  advanced  on  the  first 
loan,  plus  any  unadvanced 
supplemental  funds  still  available 
to  the  borrower  after  the  rescission. 
•        *        »        *        * 

6.  Section  1710.112  is  amended  by 
adding  a  new  paragraph  (b){10)  to  read 
as  follows: 

§1710.112    Loan  feasibility. 

»         «         *         •         * 

(b)  *   *   • 


(10)  The  borrower's  projected 
capitalization,  measured  by  its  equity  as 
a  percentage  of  total  assets,  is  adequate 
to  enable  the  borrower  to  meet  its 
financial  needs  and  to  provide  service 
consistent  with  thy  RE  Act.  Among  the 
factors  to  be  considered  in  reviewing  the 
borrower's  projected  capitalization  are 
the  economic  strength  of  the  borrower^ 
ser\  ice  territory,  the  inherent  cost  of 
providing  service  to  the  territory,  the 
disparity  in  rates  between  the  borrower 
and  neighboring  utilities,  the  intensity 
of  competition  faced  by  the  borrower 
from  neighboring  utilities  and  other 
power  sources,  and  the  relative  amount 
of  new  capital  investment  required  to 
serve  existing  or  new  loads. 

7.  Section  1710.115  is  ajnended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1710.115    Final  maturity. 

*  *  *  *  * 

(b)  Loans  made  or  guaranteed  by  RUS 
for  facilities  owned  by  the  borrower 
generally  must  be  repaid  with  interest 
within  a  period,  up  to  35  years,  that 
approximates  the  expected  useful  life  of 
the  facilities  financed.  The  expected 
useful  life  shall  be  based  on  the 
weighted  average  of  the  useful  lives  that 
the  borrower  proposes  for  the  facilities 
financed  by  the  loan,  provided  that  the 
proposed  useful  lives  are  deemed 
appropriate  by  RUS.  RUS  Form  740c. 
Cost  Estimates  and  Loan  Budget  for 
Electric  Borrowers,  submitted  as  part  of 
the  loan  application  must  include,  as  a 
note,  either  a  statement  certif\'ing  that  at 
least  90  percent  of  the  loan  funds  are  for 
facilities  that  have  a  useful  life  of  33 
years  or  longer,  or  a  schedule  showing 
the  costs  and  useful  life  of  those 
facilities  with  a  useful  life  of  less  than 
33  years.  The  useful  lives  proposed  by 
the  borrower  for  the  facilities  financed 
must  be  consistent  with  the  borrower's 
proposed  depreciation  ri!"^  for  these 
•  facilities.  In  states  where  the  borrower 
must  obtain  state  regulatory  authority 
approval  of  depreciation  rates  for  rate 
making  purposes,  the  depreciation  rates 
used  for  the  purposes  of  this  paragraph 
shall  be  the  rates  currently  approved  by 
the  state  authority  or  rates  for  which  the 
borrower  plans  to  seek  state  authority 
approval,  provided  that  these  rates  are 
deemed  appropriate  by  RUS.  In  other 
states,  if  the  rates  proposed  by  the 
borrower  are  not  deemed  appropriate  by 
RUS.  RUS  will  base  expected  useful  life 
on  the  depreciation  rates  listed  in 
Bulletin  183-1,  or  its  successor,  revising 
such  rates  as  necessary  to  reflect  current 
industry  practice  (for  availability  of 
bulletins,  see  §  1710.5.).  Final  maturities 
for  loans  for  the  implementation  of 
programs  for  demand  side  management 
and  energy  resource  conservation  and 


on  and  off  grid  renewable  energy 
sources  not  owned  by  the  borrower  will 
be  determined  by  RUS.  Due  to  the 
uncertainty  of  predictions  over  an 
e.xtended  period  of  time,  RUS  may  add 
up  to  2  years  to  the  composite  average 
useful  life  of  the  facilities  in  order  to 
determine  final  maturity. 


§1710.116    [Removed  and  Reserved] 

8.  Section  1710.116  is  removed  and 
reserved. 

9.  Section  1710.251  is  amended  hv 
revising  paragraph  (b)  to  read  as  follows: 

§1710.251     Construction  work  plans- 
distribution  t>orrowers. 

***** 

(b)  A  distribution  borrowers  CUP 
shall  cover  a  construction  period  of 
between  2  and  4  years,  and  include  .ill 
facilities  to  be  constructed  which  are 
eligible  for  RUS  financing,  whether  or 
not  RUS  financial  assistance  will  be 
sought  or  be  available  for  certain 
facilities.  Any  RUS  financing  provided 
for  the  facilities  will  be  limited  to  a  4 
year  loan  period.  The  construction 
period  covered  by  a  CWP  in  supp«)rt  of 
a  loan  application  shall  not  Ix?  shorter 
than  the  loan  period  requested  for 
financing  of  the  facilities. 
***** 

10.  Section  1710.252  is  amended  by 
revising  paragraph  (b)  to  reail  as  follows: 

§1710.252    Construction  work  plans — 
power  supply  borrowers. 

*  •         *         •         • 

(h)  Nonnally  a  power  supply 
borrower's  CUT  shall  cover  a  period  of 
3  to  4  years.  While  comprehensive 
CVVP's  are  desired,  if  there  are 
extenuating  circumstances  RU.S  may 
accept  a  single-purpose  transmission  or 
generation  CUT  in  support  of  a  loan 
application  or  budget  reclassifitation. 
The  construction  period  covered  by  a 
CWP  in  support  of  a  loan  applitation 
shall  not  be  shorter  than  the  loan  period 
requested  for  financing  of  the  far  ilitics. 

•  «*.*• 

11.  Subpart  I  is  added  to  part  1710  to 
read  as  follows: 

Subpart  I — Application  Requirements  and 
Procedures  for  Insured  and  Guaranteed 
Loans 

Sec. 

1710.400  Initial  contad. 

1710.401  l-oan  application  do(  umt-iits. 
1710.402-1710.403     |Rcser\ed| 

1710.404  Adilitional  roquireinenls. 

1710.405  Supplemental  finani  irj- 
liociiments. 

1710.406  Ixjan  approval 

1710.407  l.oan  diM  umfntx. 
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Subpart  I— Application  Requirements 
and  Procedures  for  Insured  and 
Guaranteed  Loans 


1 


§  1710.400    I  litial  contact. 

(a)  Loan  a  Dpiicants  that  do  not  have 
outstanding  loans  from  RUS  should 
write  to  the  ^ural  Utilities  Service 
Administrat  on.  United  States 
Department  of  Agriculture,  Washington. 
DC  20250-1 500.  A  field  or  headquarters 
staff  represe  itative  may  be  assigned  by 
RUS  to  visit  the  applicant  and  discuss 
its  financial  needs  and  eligibility, 
Borrowers  tl.at  have  outstanding  loans 
should  cont  ct  their  assigned  RUS 
general  fielc  representative  (GFR)  or,  in 
the  case  of  a  power  supply  borrower,  the 
Director,  Poner  Supply  Division. 
Borrowers  n  ay  consult  with  RUS  field 
rppresentati'  es  and  headquarters  staff, 
as  nccessar>' 

(b)  Before  submitting  an  application 
for  an  insure  d  loan  the  borrower  shall 
ascertain  fron  RUS  the  amount  of 
supplement!  1  financing  required,  as  set 
forth  in  §  17  .0.110.  If  the  borrower  is 
applying  for  either  a  municipal  rate  loan 
subject  to  th  !  interest  rate  cap  or  a 
hardship  rat  >  loan,  the  application  must 
provide  a  pr  !liminar\-  breakdown  of 
residential  c  msumers  either  by  county 
or  by  census  tract.  Final  data  must  be 
included  wii  h  the  application.  See 
§1710.401(8  (8). 
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rig  of  pending  regulatory 
pertaining  to  the  borrower, 
esolution.  This  document 
request  by  the  borrower's 
directors  for  a  loan  from  RUS. 
rf  solution  shall  include: 


(i)  The  requested  loan  amount,  loan 
term,  final  maturitv.  and  method  of 
amortization  (§  1710. 110(b)); 

(ii)  The  sources  and  amounts  of  any 
supplemental  or  other  financing; 

(iii)  Authorization  for  RUS  to  release 
appropriate  information  to 
supplemental  or  other  leiider(s).  and 
authorization  for  these  lenders  to  release 
appropriate  information  to  RUS;  and 

(iv)  For  an  insured  loan,  a  statement 
of  whether  the  application  is  for  a 
municipal  rate  loan,  with  or  without  the 
interest  rate  cap.  or  a  hardship  loan.  If 
the  application  is  for  a  municipal  rate 
loan,  the  board  resolution  must  indicate 
whether  the  borrower  intends  to  elect 
the  prepayment  option.  See  7  CFR 
1714.4(c).' 

(3)  RUS  Form  740c.  Cost  Estimates 
and  Loan  Budget  for  Electric  Borrowers. 
This  form  together  with  its  attachments 
lists  the  construction,  equipment, 
facilities  and  other  cost  estimates  from 
the  construction  work  plan  or 
engineering  and  cost  studies,  and  the 
sources  of  financing  for  each 
component.  The  date  on  page  1  of  the 
form  is  the  beginning  date  of  the  loan 
period  and  shall  be  the  same  as  the  date 
on  the  Financial  and  Statistical  Report 
submitted  with  the  application 
(paragraph  (a)(5)  of  this  section).  Form 
740c  also  includes  the  following 
information,  exhibits,  and  attachments: 

(i)  Description  of  funds  and  materials. 
This  description  details  the  availability 
of  materials  and  equipment,  any 
unadvanced  funds  from  prior  loans,  and 
any  general  funds  the  borrower 
designates,  to  determine  the  amount  of 
such  materials  and  funds  to  be  applied 
against  the  capital  requirements 
estimated  for  the  loan  period. 

(ii)  Useful  life  of  facilities  financed  by 
the  loan.  Form  740c  must  include,  as  a 
note,  either  a  statement  certif\'ing  that  at 
least  90  percent  of  the  loan  funds  are  for 
facilities  that  have  a  useful  life  of  33 
years  or  longer,  or  a  schedule  showing 
the  costs  and  useful  life  of  those 
facilities  with  a  useful  fife  of  less  than 
33  years.  This  statement  or  schedule 
will  be  used  to  determine  the  final 
maturity  of  the  loan.  See  §  1710.115. 

(iii)  Reimbursement  schedule.  This 
schedule  lists  the  date,  amount,  and 
identification  number  of  each  inventory 
of  work  orders  and  special  equipment 
summary  that  form  the  basis  for  the 
borrower's  request  for  reimbursement  of 
general  funds  on  the  RUS  Form  740c. 
See  §  1710.109.  If  the  borrower  is  not 
requesting  reimbursement,  this  schedule 
need  not  be  submitted. 

(iv)  Location  of  consumers.  If  the 
application  is  for  a  municipal  rate  loan 
subject  to  the  interest  rate  cap.  or  for  a 
loan  at  the  hardship  rate,  and  the 


average  number  of  consumers  per  mile 
of  the  total  electric  system  exceeds  17, 
Form  740c  must  include,  as  a  note,  a 
breakdown  of  funds  included  in  the 
proposed  loan  to  furnish  or  improve 
ser\'ice  to  consumers  located  in  an 
urban  area.  See  7  CFR  1714.7(c)  and 
1714.8(d).  This  breakdown  must 
indicate  the  method  used  by  the 
borrower  for  allocating  loan  funds 
between  urban  and  non  urban 
consumers. 

(4)  RUS  Form  740g,  Application  for 
Headquarters  Facihties.  This  form  lists 
the  individual  cost  estimates  from  the 
construction  work  plan  or  other 
engineering  study  that  support  the  need 
for  RUS  financing  for  any  warehouse 
and  service  type  facihties  included,  and 
funding  requested  for  such  facilities 
shown  on  RUS  Form  740c.  If  no  loan 
funds  are  requested  for  headquarters 
facilities,  Form  740g  need  not  be 
submitted. 

(5)  Financial  and  statistical  report. 
Distribution  borrowers  shall  submit 
these  data  on  RUS  Form  7;  power 
supply  borrowers  shall  use  RUS  Form 
12.  The  form  shall  contain  the  most 
recent  data  available,  which  shall  not  be 
more  than  60  days  old  when  received  by 
RUS. 

(6)  Pending  litigation  statement.  A 
statement  from  the  borrower's  counsel 
listing  any  pending  litigation,  including 
levels  of  related  insurance  coverage  and 
the  potential  effect  on  the  borrower. 
This  statement  and  the  statements  from 
counsel  required  by  paragraphs  (a)(7) 
and  (15)  of  this  section  may  be 
combined  into  a  single  document. 

(7)  Mortgage  information.  A  new 
mortgage  will  be  required  if  this  is  a 
borrower's  first  application  for  a  loan 
under  the  RE  Act.  A  restated  mortgage, 
or  a  mortgage  supplement  will  be 
required  if  there  has  been  a  material 
change  to  the  real  property  owned  by 
the  borrower  since  the  most  recent  RUS 
loan,  loan  guarantee,  or  lien 
accommodation,  if  the  requested  loan 
would  cause  the  borrower  to  exceed  its 
previously  authorized  debt  Hmit,  or  if 
RUS  otherwise  determines  it  necessary. 
If  there  has  been  no  material  change  to 
the  real  property  owned  by  the  borrower 
since  the  most  recent  RUS  loan  or  loan 
guarantee,  the  borrower  must  submit  an 
opinion  of  its  counsel  to  that  effect.  If 

a  new  or  restated  mortgage  or  a 
mortgage  supplement  is  required,  the 
borrower  must  provide  the  following: 
(i)  Property  schedule.  For  a  new  or 
restated  mortgage  or  for  a  mortgage 
supplement,  the  following  information 
shall  be  submitted  in  a  form  satisfactorv 
to  RUS: 


(A)  A  listing  of  the  counties  where  the 
borrower's  existing  electric  facilities  and 
new  facilities  are  or  will  be  located; 

(B)  A  listing  and  description  of  all  real 
property  owned  by  the  borrower;  and 

(C)  An  opinion  of  the  borrower's 
counsel  certifying  that  the  property 
schedule  is  complete  and  adequate  for 
inclusion  in  a  security  instrument  to  be 
executed  by  the  borrower  to  secure  an 
RUS  loan.  " 

(ii)  Maximum  debt  limit.  For  a  new 
mortgage,  or  if  the  proposed  loan  would 
result  in  the  borrower  s  existing 
mortgage  debt  limit  boing  exceeded,  a 
resolution  of  the  borrower's  board  of 
directors,  and  any  other  authorizations 
or  certifications  required  by  State  law, 
certifying  that  a  new  debt  limit  has  been 
legally  established  that  is  adequate  to 
accommodate  existing  indebtedness  and 
the  proposed  new  financing,  including 
any  concurrent  loans. 

f8)  Rate  disparity  and  consumer 
income  data.  If  the  borrower  is  applying 
under  the  rate  disparity  and  consumer 
income  tests  for  either  a  municipal  rate 
loan  subject  to  the  interest  rate  cap  or 
a  hardship  rate  loan,  the  application 
must  provide  a  breakdown  of  residential 
consumers  either  by  county  or  by 
census  tract.  In  addition,  if  the  borrower 
sen'es  in  2  or  more  states,  the 
application  must  include  a  breakdown 
of  all  ultimate  consumers  by  state.  This 
breakdown  may  be  a  copy  of  Form  EIA 
861  submitted  by  the  Borrower  to  the 
Department  of  Energy  or  in  a  similar 
form.  See  7  CFR  1714.7(b)  and 
1714.8(a).  To  expedite  the  processing  of 
loan  applications.  RL^S  strongly 
encourages  distribution  borrowers  to 
provide  this  information  to  the  GFR 
prior  to  submitting  the  application. 

(9)  Standard  Form  100— Equal 
EmplovTnent  Opportunity  Employer 
Report  EEO — 1.  "This  form,  required  by 
the  Department  of  Labor,  sets  forth 
employment  data  for  borrowers  with 
100  or  more  employees.  A  copy  of  this 
form,  as  submitted  to  the  Department  of 
Labor,  is  to  be  included  in  the 
application  for  an  insured  loan  if  the 
borrower  has  more  than  100  employees. 
See  §1710.122. 

(10)  Form  AD-1047,  Certification 
Regarding  Debarment,  Suspension,  and 
Other  Responsibility  Matters — Primary 
Covered  Transactions.  This  statement 
certifies  that  the  borrower  will  comply 
with  certain  regulations  on  debarment 
and  suspension  required  by  Executive 
Order  12549.  Debarment  and 
Suspension  (3  CFR.  1986  Comp.,  p. 
189).  See  7  CFR  part  3017  and 
§1710.123. 

(11)  Uniform  Relocation  Act 
assurance  statement.  This  assurance, 
which  need  not  be  resubmitted  if 


previously  submitted,  provides  that  the 
borrower  shall  comply  with  49  CFR  part 
24.  which  implements  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policy  Act  of  1970.  as 
amended  by  the  Uniform  Relocation  Act 
Amendments  of  1987  and  1991.  See 
§1710.124. 

(12)  Lobbying.  The  following 
information  on  lobbying  is  required 
pursuant  to  7  CFR  part  3018  and 

§  1710.125.  Borrowers  applying  for  both 
insured  and  guaranteed  financing 
should  consult  RUS  before  submitting 
this  information. 

(i)  Certification  regarding  lobbying. 
This  statement  certifies  that  the 
borrower  shall  comply  with  certain 
requirements  with  respect  to  restrictions 
on  lobbying  activities. 

(ii)  Standard  Form  ILL — Disclosure  of 
Lobbying  Activities.  This  disclosure 
form  is  required  from  those  borrowers 
engaged  in  lobbying  activities. 

(13)  Federal  debt  delinquency 
requirements.  See  1710.126.  The 
following  documents  are  required: 

(i)  Report  on  Federal  debt 
delinquency.  This  report  indicates 
whether  or  not  a  borrower  is  delinquent 
on  any  Federal  debt. 

(ii)  Certification  Regarding  Federal 
Government  Collection  Options.  This 
statement  certifies  that  a  borrower  has 
been  informed  of  the  collection  options 
the  Federal  Government  may  use  to 
collect  delinquent  debt.  The  Federal 
Government  is  authorized  by  law  to  take 
any  or  all  of  the  following  actions  in  the 
event  that  a  borrower's  loan  payments 
become  delinquent  or  the  borrower 
defaults  on  its  loans: 

(A)  Report  the  borrower's  delinquent 
account  to  a  credit  bureau; 

(B)  Assess  additional  interest  and 
penalty  charpi-s  for  the  period  of  time 
that  payment  is  not  made; 

(C)  Assess  charges  to  cover  additional 
administrative  costs  incurred  by  the 
Government  to  ser\ice  the  borrower's 
account: 

(D)  Offset  amounts  owed  directly  or 
indirectly  to  the  borrower  under  other 
Federal  programs; 

(E)  Refer  the  borrower's  debt  to  the 
Internal  Revenue  Service  for  offset 
against  any  amount  owed  to  the 
borrower  as  an  income  tax  refund; 

(F)  Refer  the  borrower's  account  to  a 
private  collection  agency  to  collect  the 
amount  due;  and 

(G)  Refer  the  borrower's  account  to 
the  Department  of  Justice  for  collection. 

(14)  Articles  of  incorporation  and 
bylaws.  The  following  are  required  if 
either  document  has  been  amended 
since  the  last  loan  application  was 
submitted  to  RUS.  or  if  this  is  a 


borrower's  first  application  for  a  loan 
under  the  RE  Act: 

(i)  The  borrower's  articles  of 
incorporation  currently  in  effect,  as  filed 
with  the  appropriate  state  office,  setting 
forth  the  borrower's  corporate  purpose; 
and 

(ii)  The  bylaws  currently  in  effect,  as 
adopted  by  the  borrower's  board  of 
directors,  setting  forth  the  manner  by 
which  the  borrower's  organization  will 
be  governed  and  regulated. 

(15)  State  regulatory  approvals.  In 
states  in  which  regulatory-  authorities 
have  jurisdiction  over  the  borrower's 
rates,  the  borrower  must  provide 
satisfactory-  evidence,  pursuant  to 
§§1710.105  and  1710.151(0.  based  on 
the  information  available,  such  as  an 
opinion  of  counsel  or  of  another 
qualified  source,  that  the  state 
regulatory  authority  will  not  exclude 
from  the  borrower's  rate  base  any  of  the 
facilities  included  in  the  loan  request,  or 
othenvise  prevent  the  borrower  from 
charging  rates  sufficient  to  repay  with 
interest  the  debt  incurred  for  the 
facilities. 

(16)  Seismic  safety  certifications.  This 
certification  shall  be  included,  if 
reauired  under  7  CFR  part  1792. 

[17]  Rates,  (i)  A  distribution  borrower 
shall  explain  any  recent  or  planned 
changes  in  retail  rates,  the  status  of  any 
pending  rate  cases  before  a  state 
regulatory-  authority,  or  other  pertinent 
rate  information. 

(ii)  A  power  supply  borrower  shall 
submit  a  schedule  of  its  wholesale  rates 
currently  in  effect.  Any  changes  in  this 
schedule  are  subject  to  RUS  approval. 

(18)  Additional  supporting  data. 
Additional  supporting  data  may  be 
required  by  RUS  depending  on  the 
individual  appUcation  or  conditions. 
Examples  of  such  additional  supporting 
data  include  information  about 
acquisitions,  headquarters  facilities, 
generation  or  transmission  facilities, 
large  power  loads  or  special  loads. 

(o)  Distribution  borrowers.  In  addition 
to  the  items  in  paragraph  (a)  of  this 
section,  applications  for  loans  submitted 
by  distribution  borrowers  shall  include 
the  borrower's  area  coverage  and  line 
e.xtension  policies.  If  there  have  been 
any  amendments  to  area  coverage  or 
line  extension  policies  since  the  last 
loan  application  submitted  to  RUS.  or  if 
this  is  a  borrowers  first  application  for 
a  loan  under  the  RE  Act.  the  borrower 
shall  submit  the  board  of  directors' 
approved  policies  on  area  coverage  and 
line  extensions.  See  §§1710.103  and 
1710.151(a). 

(c)  Primary  support  documents.  In 
addition  to  the  loan  application, 
consisting  of  the  documents  required  by. 
paragraphs  (a)  and  (b)  of  this  section,  all 
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adopting,  and  indicating  the 
<  irectors'  approval  of,  the 

directing  management  to  take 
steps  may  be  necessary, 
the  filing  for  rate  increases,  to 
TIER  goals  set  forth  in  the 


1  formation 


m 
1794. 

(iv)  Dejnand 
and/or 
required 

(d)Su 
Generall 


1  format  on 


paragrap 
section  i 
applicat 
required 
section  i 
approve( 
is  submi 

(2)  To 
urges 

applicatHDns 
in 

before 
RUS 
field  rep 
staff  as 
preparinb 

(3)  RL 
an  appli 
fippiicatlDn 
the  satisfaction 
months 
listed  in 
section, 
borrow  e 
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to  RUS's  acceptance  of  the 
cation,  the  borrower  shall 
RUS  and  receive  approval  of: 
Requirements  Study  (PRS) 
the  requirements  of  subpart 
»art,  and  is  accompanied  by  a 
)oard  resolution  adopting,  and 
the  board  of  directors' 
of,  the  PRS. 

sU-uction  Work  Plan  (CWP) 
ated  engineering  and  cost 

meets  the  requirements  of 
of  this  part,  and  is 

by  a  certified  board 
adopting,  and  indicating  the 
irectors'  approval  of.  the  CWP 
er  gineering  and  cost  studies. 
Bo  Tower's  Environmental  Report 
other  environmental 

as  required  by  7  CFR  part 


m; 


tiat: 


pauied 


1011 


Side  Management  Plan 
Ir  tegrated  Resource  Plan,  if 
I  Dy  subpart  H  of  this  part. 
i  mission  of  documents.  (1) 
,  all  information  required  bv 
is  (a),  (b).  and  (c)(1)  of  this  ' 
submitted  to  RUS  in  a  single 
n  package.  The  information 
ay  paragraph  (c)(2)  of  this 
generally  submitted  to.  and 
by  RUS  before  the  application 
ted. 

acilitate  loan  review,  RUS 
borrowers  to  ensure  that  their 
contain  all  of  the 
required  by  this  section 
sdbmitting  the  application  to  • 
Borrowers  may  consult  with  RUS 
esentatives  and  headquarters 
n^icessary  for  assistance  in 
loan  applications, 
may,  in  its  discretion,  return 
ifation  to  the  borrower  if  the 

is  not  materially  complete  to 
of  RUS  within  10 
f  receipt  of  any  of  the  items 
paragraph  (a)  or  (b)  of  this 
?US  will  generally  advise  the 
in  writing  at  least  2  months 


prior  to  returning  the  application  as  to 
the  elements  of  the  application  that  are 
not  complete. 

(4)  If  an  application  is  returned,  an 
application  for  the  same  loan  purposes 
will  be  accepted  by  RUS  if  satisfactory 
evidence  is  provided  that  all  of  the 
information  required  by  this  section  will 
be  submitted  to  RUS  within  a 
reasonable  time.  An  application  for  loan 
purposes  included  in  an  application 
previously  returned  to  the  borrower  will 
be  treated  as  an  entirely  new 
application. 

(e)  Complete  applications.  An 
application  is  complete  when  all 
information  required  by  RUS  to  approve 
a  loan  is  materially  complete  in  form 
and  substance  satisfactory  to  RUS. 

(f)  Change  in  borrower  circumstances. 
A  borrower  shall,  after  submitting  a  loan 
application,  promptly  notify  RUS  of  any 
changes  in  its  circumstances  that 
materially  affect  the  information 
contained  in  the  loan  application  or  in 
the  primary  support  documents. 

(g)  Interest  rate  category.  For  pending 
loans,  RUS  will  promptly  notify  the 
borrower  if  its  eligibility  for  an  interest 
rate  category  changes  pursuant  to  new 
information  from  the  Department  of 
Energy  or  the  Bureau  of  the  Census.  See 
7  CFR  part  1714. 

(.Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  0572-0017. 
O.S7;:-0032  and  0572-1013.) 

§§1710.402-1710.403    [Reserved] 

§  1710.404    Additional  requirements. 

Additional  requirements  for  insured 
electric  loans  are  set  forth  in  7  CFR  part 
1714. 

§1710.405    Supplemental  financing 
documents. 

(a)  The  borrower  is  responsible  for 
ensuring  that  the  loan  documents 
required  for  supplemental  financing 
pursuant  to  §  1710.110  are  executed  in 
a  timely  fashion.  These  documents  are 
subject  to  RUS  approval. 

(b)  Security.  Any  security  offered  by 
the  borrower  to  a  supplemental  lender 
is  subject  to  RUS  approval. 

§1710.406    Loan  approval. 

(a)  A  loan  is  approved  when  the 
Administrator  signs  the  administrative 
findings. 

(b)  If  the  loan  is  not  approved.  RUS 
will  notify  the  borrower  of  the  reason. 

§  1710.407    Loan  documents. 

Following  approval  of  a  loan.  RUS 
will  fonvard  the  loan  documents  to  the 
borrower  for  execution,  delivery, 
recording,  and  filing,  as  directed  by 
RUS. 


PART  1712— [REMOVED] 

12.  Part  1712  is  removed. 

PART  1714— PRE-LOAN  POLICIES 
AND  PROCEDURES  FOR  INSURED 
ELECTRIC  LOAN^ 

13.  The  authority  citation  for  part 
1714  continues  to  read  as  follows: 

Authority:  7  U.S.C.  901-950(b);  Pub.  L  99- 
591.  100  Stat.  3341;  Pub.  L.  103-353,  108 
Stat.  3178  (7  U.S.C.  6941  et  seq). 

14.  Section  1714.6  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§1714.6    Interest  rate  term. 

(a)  *   *   * 

(2)  The  following  limits  apply  to  the 
number  of  advances  of  funds  that  may 
be  made  to  the  borrower  on  any 
municipal  rate  loan: 

(i)  If  the  loan  period  is  2  years  or  less, 
not  more  than  6  advances; 

(ii)  If  the  loan  period  is  more  than  2 
vears,  not  more  than  8  advances. 
***** 

15.  Subpart  B  is  added  to  part  17 14 
to  read  as  follows: 

Subpart  B— Terms  of  Insured  Loans 

Sec. 

1714.50-1714.54     |Reser\edl 

1714.55    Advance  of  funds  from  insured- 

loans. 
1714  56     Fund  advance  period. 

1714.57  Sequence  of  advances. 

1714.58  Amortization  of  principal. 

1714.59  Rescission  of  loans. 

Subpart  B — Terms  of  Insured  Loans 

§1714.50-1714.54    [Reserved] 

§  1714.55    Advance  of  funds  from  insured 
loans. 

The  borrower  shall  request  advances 
of  funds  as  needed.  Advances  are 
subject  to  RUS  approval  and  must  be 
requested  in  writing  on  RUS  Form  595 
or  an  Rl  'S  approved  equivalent.  Funds 
will  not  be  advanced  until  the 
Administrator  has  received  satisfactory 
evidence  that  the  borrower  has  met  all 
applicable  conditions  precedent  to  the 
advance  of  funds,  including  evidence 
that  the  supplemental  financing 
required  under  7  CFR  part  1710  and  any 
conc.urrent  loan  guaranteed  by  RUS  are 
available  to  the  borrower  under  terms 
and  conditions  satisfactory  to  pUS. 

§  1714.56    Fund  advance  period. 

(a)  For  loans  approved  on  or  after 
February  21,  1995,  the  fund  advance 
period  begins  on  the  date  of  the  loan 
note  and  is  one  year  longer  than  the 
loan  period,  but  not  less  than  4  years 
Fore.xample.  the  fund  advance  period 
for  a  loan  with  a  2-year  loan  period 


terminates  automatically  4  years  after 
the  date  of  the  loan  note;  a  loan  with  a 
4-year  loan  period  terminates 
automatically  5  years  after  the  date  of 
the  loan  note.  The  Administrator  may 
extend  the  fund  advance  period  on  any 
loan  if  the  borrower  meets  the 
requirements  of  paragraph  (c)  of  this 
section.  As  defined  in  7  CFR  1710.2,  the 
loan  period  begins  on  the  date  shown  on 
page  1  of  RUS  Form  740c  submitted 
with  the  loan  application. 

(b)  For  loans  approved  on  or  after 
June  1,  1984,  and  before  February  21. 
1995,  the  fund  advance  period  begins  on 
the  date  of  the  loan  contract,  or  the  most 
recent  amendment  thereto,  and 
terminates  automatically  4  years  from 
the  date  of  the  loan  contract,  or  the  most 
recent  amendment  thereto,  except  as 
provided  in  paragraph  (c)  of  this 
section. 

(c)  The  Administrator  may  agree  to  an 
extension  of  the  fund  advance  period  for 
loans  approved  on  or  after  June  1,  1984, 
if  the  borrower  demonstrates  to  the 
satisfaction  of  the  Administrator  that  the 
loan  funds  continue  to  be  needed  for 
approved  loan  purposes  (i.e.,  facilities 
included  in  an  RUS-approved 
construction  work  plan). 

(1)  To  apply  for  an  extension,  the 
borrower  must  send  to  RUS,  at  least  120 
days  before  the  automatic  termination 
date,  the  following: 

(i)  A  certified  copy  of  a  board 
resolution  requesting  an  extension  of 
the  Government's  obligation  to  advance 
loan  funds; 

(ii)  Evidence  that  the  unadvanced 
loan  funds  continue  to  be  needed  for 
approved  loan  purposes;  and 

(iii)  Notice  of  the  estimated  date  for 
completion  of  construction. 

(2)  In  the  case  of  financial  hardship, 
as  determined  by  the  Administrator, 
RL'S  may  agree  to  an  extension  of  the 
fund  advance  period  even  though  the 
borrower  has  failed  to  meet  the  120-day 
requirement  of  paragraph  (c)(1)  of  this 
section. 

(^)  If  the  Administrator  approves  a 
retjuest  for  an  extension,  RUS  will 
notify  the  borrower  in  writing  of  the 
extension  and  the  terms  and  conditions 
thereof.  An  extension  will  be  effective 
only  if  it  is  obtained  in  writing  prior  to 
the  automatic  termination  date. 

(d)  Advances  of  funds  from  loans 
approved  before  June  1.  1984,  are 
generally  made  during  the  first  6  years 
of  the  note. 

(e)  RUS  will  rescind  the  balance  of 
any  loan  funds  not  advanced  to  a 
borrower  as  of  the  final  dale  approved 
for  advancing  funds. 


§  1714.57    Sequence  of  advances. 

(a)  Except  as  set  forth  in  paragraph  (b) 
of  this  section,  concurrent  loan  funds 
will  be  advanced  in  the  following  order: 

(1)  50  percent  of  the  RUS  insured  loan 
funds; 

(2)  100  percent  of  the  supplemental 
loan  funds;  > 

(3)  The  remaining  amount  of  the  RUS 
insured  loan  funds. 

(b)  At  the  borrower's  request  and  with 
RUS  approval,  all  or  part  of  the 
supplemental  loan  funds  may  be 
advanced  before  funds  in  paragraph 
(a)(1)  of  this  section. 

§  1714.58    Amortization  of  principal. 

(a)  For  insured  loans  approved  on  or 
after  February  21, 1995: 

(1)  Amortization  of  funds  advanced 
during  the  first  2  years  after  the  date  of 
the  note  shall  begin  no  later  than  2  years 
from  the  date  of  the  note.  Except  as  set 
forth  in  paragraph  (a)(2)  of  this  section, 
amortization  of  funds  advanced  2  years 
or  more  after  the  date  of  the  note  shall 
begin  with  the  scheduled  loan  payment 
billed  in  the  month  following  the  month 
of  the  advance. 

(2)  For  advances  made  2  years  or  more 
after  the  date  of  the  note,  the 
Administrator  may  authorize  deferral  of 
amortization  of  principal  for  a  period  of 
up  to  2  years  from  the  date  of  the 
advance  if  the  Administrator  determines 
that  failure  to  authorize  such  deferral 
would  adversely  affect  either  the 
Government's  financial  interest  or  the 
achievement  of  the  purposes  of  the  RE 
Act. 

(b)  For  insured  loans  approved  before 
February  21,  1995,  amortization  of 
principal  shall  begin  2  years  after  the 
date  of  the  note  for  advances  made 
during  the  first  and  second  years  of  the 
loan,  and  4  years  after  the  date  of  the 
note  for  advances  made  during  the  third 
and  fourth  \ears. 

§  1714.59    Rescission  of  loans. 

(a)  A  borrower  may  request  rescission 
of  a  loan  with  respect  to  any  funds 
unadvanced  by  submitting  a  certified 
copy  of  a  resolution  by  the  borrower's 
board  of  directors. 

(b)  RUS  may  rescind  loans  pursuant 
to  1714.56. 

(c)  Borrowers  who  prepay  RUS  loans 
at  a  discounted  present  value  pursuant 
to  7  CFR  part  1786,  subpart  F,  are 
required  to  rescind -the  unadvanced 
balance  of  all  outstanding  electric  notes 
pursuant  to  7  CFR  1786.158(j). 


PART  1717— POST-LOAN  POLICIES 
AND  PROCEDURES  COMMON  TO 
INSURED  AND  GUARANTEED 
ELECTRIC  LOANS 

16.  The  authority  citation  for  part 
1717  continues  to  read  as  follows: 

Authority:  7  U.S.C.  901-950b;  Pub.  L.  103- 
354.  108  Stat.  3178  (7  U.S.C.  6941  et  seq). 
unless  otherwise  noted. 

§§  1717.856  and  1717.860    [Amended] 

17.  Part  1717  is  amended  by  removing 
and  reserving  §§  1717.856(d)  and 
1717.860(e). 

PART  1719-4REM0VED] 

18.  Part  1719  is  removed. 

PART  1785— LOAN  ACCOUNT 
COMPUTATIONS,  PROCEDURES  AND 
POLICIES  FOR  ELECTRIC  AND 
TELEPHONE  BORROWERS 

19.  The  authority  citation  for  part 
1785  continues  to  read  as  follows: 

Authority:  7  U  S.C.  901  e/ seq.;  Title  1. 
Subtitle  D.  sec.  1403.  Omnibus  Budget 
Reconciliation  Act  of  1987.  Pub.  L.  100-203. 
101  Stat.  1330:  Pub.  L  103-354.  108  Stat 
3178  (7  use.  6941  et  spql 

Subpart  A    [Removed  and  Reserved] 

20.  Subpart  A  of  part  1785  is  removed 
and  reserved. 

Dated:  January  9.  199.S. 
Bob ).  Nash. 

I 'ndcr  Sfrretary:  Rural  Eccnrniic  and 
Community  Development. 
|FR  Doc.  95-1051  Filed  1-18-95:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  32 
RIN  3150-AF26 

Requirement  to  Report  Transfers  of 
Devices  to  Generally  Licensed  Persons 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulator}- 
Commission  (NRC)  is  amending  its 
regulations  governing  the  reporting  of 
transfers  of  devices  to  generally  licensed 
persons.  The  amendments  relieve  initial 
distributors  of  the  devices  from  their 
requirement  to  provide  copies  of  the 
transfer  reports  to  each  appropriate  NRC 
Regional  CDffice.  Because  the  reports  are 
already  sent  to  NRC  Headquarters,  it  is 
not  necessary  for  each  Regional  office  to 
receive  copies.  These  amendments 
would  reduce  the  administrative  burden 
on  the  initial  distributors. 


^736 


date:  December  31. 1994. 
FURTHER  INFORMATION  CONTACT: 
Liibinski,  Office  of  Nuclear 
S  afety  and  Safeguards,  U.S. 
Rsgulatory  Commission, 
n,  DC  20555,  telephone  (301) 


FFFECTIVE 

OR 

lohn  VV. 
Material 
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Washingt 
415-7868 
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licensed  to  initially 
vices  to  persons  generally 
linder  10  CFR  31.5  or  31.7"is 
n  part,  to  send  a  report  of  all 
devices  to  generally  licensed 
the  Director,  Office  of 
N  aterial  Safety  and  Safeguards 
\  /ith  a  copy  of  the  report  to 
ppr  jpriate  Regional  Office.  The 
required  to  either  be 
on  a  quarterly  basis  in 
with  10  CFR  32.52  or  on 
is  in  accordance  with  10  CFR 
general  licensees  are  not 
report  receipt  of  the  devices, 
the  reports  from  the 
butoj-s  are  the  only  notification  to 
ning  who  is  using  byproduct 
I  nder  the  general  license.  The 
( »n  is  required  to  be  submitted 
is  aware  of  the  identity  of 
using  byproduct  material 
general  license. 


t3 


Discussio  1 

NMSS  i  s  maintaining  a  computerized 
database  i  t  NRC  Headquarters  which 
contains  I  le  information  provided  in 
the  transf  '.i  reports  submitted  in 
accordan(  e  with  10  CFR  32.52  and 
32.56.  Th  ;  database  allows  the  NRC  staff 
to  query  s  pecific  information  about  the 
general  li  :ensees  and  the  devices  they 
possess  a  id  to  print  standard  and 
custom  re  ports.  Information  from  the 
database  :  illows  the  NRC  staff  to  locate 
informati  )n  without  sifting  through 
each  repa  rt  submitted  by  the 
distributers.  The  information  in  the 
database  s  available  to  all  NRC 
personne  who  request  it  from  the 
databasf-  idministrator. 

Specifi  :  information  from  the  reports 
required  ly  10  CFR  32.52  or  32.56  is 
more  use  ul  to  NRC  Regional  staff 
because  i  is  generated  from  the 
computei  ized  database.  Therefore,  it  is 
not  neces  >ary  for  vendors  to  provide 
copies  of  the  reports  to  the  Regional 
Offices.  II  is  only  necessary  for  the 
initial  dii  tributor  to  continue  to  provide 
the  repor  s  to  NRC  Headquarters 
through  t  le  Director,  NMSS. 

Changes  n  the  Regulations 

Paragra  ph  (a),  under  10  CFR  32.52 
"Same:  N  aterial  transfer  reports  and 
records,"  and  10  CFR  32.56  "Same: 


JMI 


Material  transfer  reports,"  require,  in 
part,  that  the  initial  distributors  of 
generally  licensed  devices  provide 
copies  of  the  reports  of  transfer  to 
general  licensees  to  each  appropriate 
NRC  Regional  Office.  This  regulation  is 
being  amended  to  remove  this 
requirement.  The  distributors  will  only 
be  required  to  submit  copies  to  the 
Director,  NMSS. 

These  amendments  are  e.xempt  from 
the  notice  and  comment  requirements  of 
section  553  of  the  Administrative 
Procedure  Act  (APA).  The  general 
rulemaking  provision  of  the  APA, 
§  553(b)(A),  permits  an  agency  to  issue 
procedural  rules  without  prior  notice 
since  such  rules  do  not  alter  any 
person's  substantive  rights.  These 
amendments  fall  within  the  exemption 
provided  by  the  APA  because  they" 
address  the  administrative  procedures 
used  by  the  NRC  to  process  reports 
received  pursuant  to  10  CFR  32.52  and 
32.56  and  will  not  affect  the  public 
health  and  safety. 

Waiver  of  Administrative  Procedure 
Act  Requirements 

Because  these  amendments  deal  with 
agency  practice  and  procedure,  the 
notice  and  comment  provisions  of  the 
APA  do  not  apply  pursuant  to  5  U.S.C. 
553(b)(A).  Good  cause  exists  to  dispense 
with  the  usual  30-day  delay  in  the 
effective  date  because  the  amendments 
address  the  administrative  procedures 
used  by  the  NRC  to  process  reports 
received  from  licensees.  The  change 
provides  for  a  decrease  in  the  number  of 
reports  the  distributors  must  submit  and 
will  not  affect  public  health  and  safety. 

Compatibility  of  Agreement  State 
Regulations 

10  CFR  32.52  and  32.56  are  currently 
designated  Division  II  matters  of 
compatibility  for  Agreement  State 
regulations.  The  revisions  addressed  in 
this  rule  deal  solely  with  a  reduction  in 
the  administrative  burden  on  those 
licensees  (initial  distributors)  required 
to  send  reports  to  the  NRC  for  the 
transfer  of  devices  for  use  by  persons 
generally  licensed  under  10  CFR  31.5  or 
31.7.  The  rule  does  not  affect  the  current 
compatibility  designatioi;s  and 
therefore.  10  CFR  32.52  and  32.56 
continue  to  be  designated  as  Division  II 
matters  of  compatibility. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(3)(iii).  Therefore,  neither  an 
environmental  impact  statement  nor  an 


environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  amends  the 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reducticjii 
Act  of  1980  (44  U.S.C.  3501  et  seq.). 
These  requirements  were  approved  by 
the  Office  of  Management  and  Budgot, 
approval  number  3150-0001. 

The  public  reporting  burden  will  be 
reduced  as  a  result  of  this  rule  change. 
It  is  estimated  that  the  average  annual 
reduction  in  burden  to  each  licensee 
distributing  devices  in  accordance  with 
10  CFR  32.52  will  be  1.2  hours  per  y»!ar 
This  represents  a  reduction  in  the  time 
needed  to  copy  and  mail  reports.  The 
average  annual  reduction  in  burden  to 
each  licensee  distributing  devices  in 
accordance  with  10  CFR  32.56  will  be 
negligible.  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  further 
reducing  this  burden,  to  the  Information 
and  Records  Management  Branch 
(T6F33),  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  to  the  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs. 
NEOB-10202.  (3150-0001  j.  Office  of 
Management  and  Budget,  Washington. 
DC  20503. 

Regulatory  Analysis 

The  NRC  has  not  prepared  a 
regulatory  analysis  for  this  final 
regulation  since  the  change  is  only 
administrative  in  nature  and  represents 
a  reduction  in  burden  to  all  affected 
licensees. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  final  rule  and,  therefore,  a 
bckfit  analysis  is  not  required  because 
these  amendments  do  not  involve  any 
provisions  that  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1). 

List  of  Subjects  in  10  CFR  Part  32 

Byproduct  material,  Criminal 
penalties.  Labeling,  Nuclear  materials. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  552  and  553; 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  Part  32. 


PART  32— SPECIFIC  DOMESTIC 
LICENSES  TO  MANUFACTURE  OR 
TRANSFER  CERTAIN  ITEMS 
CONTAINING  BYPRODUCT  MATERIAL 

1.  The  authority  citation  for  10  CFR 
Part  32  continues  to  read  as  follows: 

Authority:  Sets.  81,  161,  182, 183.  68  Stat. 
935,  948,  953.  954,  as  amended  (42  U.S.C. 
2111,  2201.  2232.  2233);  sec.  201,  88  Stat. 
1242,  as  amended  (42  U.S.C.  5841). 

2.  In  §  32.52,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  32.52    Same:  Material  transfer  reports 
and  records. 

***** 

(a)  Report  to  the  Director  of  Nuclear 
Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001,  all 
transfers  of  such  devices  to  persons  for 
use  under  the  general  license  in  §  31.5 
of  this  chapter.  Such  reports  must 
identify  each  general  licensee  by  name 
and  address,  and  individual  by  name 
and/or  position  who  may  constitute  a 
point  of  contact  between  the 
Commission  and  the  general  licensee, 
the  type  of  device  transferred,  and  the 
quantity  and  type  of  byproduct  material 
contained  in  the  device.  If  one  or  more 
intermediate  persons  will  temporarily 
possess  the  device  at  the  intended  place 
of  use  prior  to  its  possession  by  the  user, 
the  report  must  include  identification  of 
each  intermediate  person  by  name, 
address,  contact,  and  relationship  to  the 
intended  user.  If  no  transfers  have  been 
made  to  persons  generally  licensed 
under  §  31.5  of  this  chapter  during  the 
reporting  period,  the  report  must  so 
indicate.  The  report  must  cover  each 
calendar  quarter  and  must  be  filed 
within  30  days  thereafter. 
***** 

3.  Section  32.56  is  revised  to  read  as 
follows: 

§  32.56    Same:  Material  transfer  reports. 
Each  person  licensed  under  §32.53 
shall  file  an  annual  report  with  the 
Director  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555- 
0001,  which  must  state  the  total 
quantity  of  tritium  or  promethium-147 
transferred  to  persons  generally  licensed 
under  §  31.7  of  this  chapter.  The  report 
must  identify  each  general  licensee  bv 
name,  state  the  kinds  and  numbers  of 
luminous  devices  transferred,  and 
specify  the  quantity  of  tritium  or 
promethium-147  in  each  kind  of  device. 
Each  report  must  cover  the  year  ending 
lune  30  and  must  be  filed  within  thirty 
(30)  days  thereafter. 


Dated  at  Rockville,  Maryiiind,  this  5th  dav 
of  January  1995. 

For  the  Nuclear  Rcgulatorj'  Commission. 
James  M.  Taylor, 
Executive  Director  for  Operations. 
|FR  Doc.  95-1270  Filed  1-18-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  94-NM-235-AD;  Amendment 
39-0122;  AD  94-22-10  R1] 

Airworthiness  Directives;  De  Haviiland 
Model  DHC-e-100  and  DHC-B-300 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  certain  De  Haviiland 
Model  DHC-8-100  and  DHC-8-300 
series  airplanes,  that  currently  requires 
a  revision  to  the  Airplane  Flight  Manual 
(AFM)  to  advise  flight  crew  members 
that  certain  cockpit  indications  may 
reveal  faulty  anti-collision  strobe  light 
units,  and  to  provide  procedures  for 
subsequent  flight  crew  and  maintenance 
action.  That  AD  also  requires  a 
modification  that  eliminates  the  need 
for  the  AFM  revision.  That  AD  was 
prompted  by  reports  that  the  function  of 
the  proximity  switch  electronics  unit 
(PSEU)  may  be  adversely  affected 
during  operation  of  the  white  anti- 
collision  lights.  The  actions  specified  by 
that  AD  are  intended  to  ensure  correct 
operation  of  the  PSEU  and  its  associated 
systems.  This  amendment  revises  the 
applicability  of  the  existing  AD  to  add 
one  model  of  affected  airplanes. 
DATES:  Effective  February  3,  1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  approved  previously  bv 
the  Director  of  the  Federal  Register  as  of 
December  15,  1994  (59  FR  58765. 
November  15,  1994). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  20.  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
235-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055^056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  De 


Haviiland,  Inc..  Garratt  Boulevard. 
Downsview,  Ontario  M3K  1Y5,  Canada. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Engine  and  Propeller  Direciorate,  New 
York  Aircraft  Certification  Office,  181 
South  Franklin  Avenue.  Room  202. 
Valley  Stream.  New  York;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Maurer,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANE- 
173,  New  York  Aircraft  Certification 
Office,  FAA.  Engine  and  Propeller 
Directorate.  181  South  Franklin  Avenue, 
Room  202.  Valley  Stream.  New  York 
11581;  telephone  (516)  791-6427;  fax 
(516)  791-9024. 

SUPPLEMENTARY  INFORMATION:  On 
October  26.  1994,  the  FAA  issued  AD 
94-22-10,  amendment  39-9060  (59  FR 
58765,  November  15.  1994).  which  is 
applicable  to  certain  De  Haviiland 
Model  DHC-8-100  and  -300  series 
airplanes.  That  action  requires  a 
revision  to  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  to  advise  the  flight 
crew  that  certain  cockpit  indications 
may  reveal  faulty  anti-collision  strobe 
light  units,  and  to  provide  procedures 
for  subsequent  flight  crew  and 
maintenance  action.  It  also  requires  the 
installation  of  a  modification  that 
eliminates  the  need  for  the  AFM 
revision. 

That  action  was  prompted  by  n^ports 
indicating  that  the  electrical  power 
.supplies  of  the  white  anti-c  ollision 
lights  may  develop  a  fault  that  produces 
greater  than  normal  electrical  emissions. 
The  cause  of  this  fault  has  been 
attributed  to  a  capacitor  failure  in  some 
"Grimes"  strobe  light  sy.stems.  This 
electromagnetic  interference  can 
adversely  affect  the  operation  of  the 
proximity  switch  electronics  unit 
(PSEU)  and  its  associated  systems. 
Incorrect  operation  of  the  PSEU  and  its 
associated  sy.stems  may  interfere  with  or 
distract  the  flight  crew  in  carr\ing  out 
its  regular  duties  during  flight  or  on  tne 
ground,  and  thus  sene  to  compromise 
the  safe  operation  of  the  airplane.  The 
requirements  of  AD  94-22-10  are 
intended  to  ensure  the  correct  operation 
of  the  PSEU  and  its  associated  .systems. 

The  AFM  revision  that  is  required  bv 
AD  94-22-01  is  intended  to  advise  the 
flight  crew  of  the  fact  that  the  electrical 
power  supplies  for  the  white  anti- 
collision  lights  may  fail  and  cause 
various  abnormal  indications,  such  as: 
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1.  flashii  ig  of  the  landing  gear  green 
locked  dov  'n  advisory  lights  during 
cruise; 

2.  fluctu  ition  of  cabin  pressurization 
rate  needle  during  cruise; 

3.  retracl  ion  and  extension  of  roll  and 
ground  sp(  ilers  during  ground 
operation; 

4.  loss  0  nose  landing  gear  steering 
subsequen  to  landing;  and 

5.  loss  o  wheel  brakes  below  35-40 
knots. 

The  AFM  revision  advises  the  flight 
crew  that,  f  any  of  these  abnormal 
indication: ;  are  observed,  they  must 
select  the  "  A/COL  light  switch— RED," 
and  leave  I  he  switch  in  this  position  for 
the  remain  der  of  the  flight. 

The  fligl  t  crew  and  maintenajice 
procedure!  that  are  required  by  AD  94- 
22-10  are  >  iescribed  in  De  Havilland 
Alert  Serv;  ce  Bulletin  SB.  A8-33-33. 
dated  May  31. 1993.  These  procedures 
are  intend  d  to  detect  faulty  power 
supply  un:  Is.  The  alert  service  bulletin 
also  descri  5es  procedures  for 
replacemeit  of  any  faulty  "Grimes"  unit 
with  eithei  a  new  or  serviceable 
"Grimes"  i  mit  or  a  new  " VVhelan" 
system  (Modification  8/1273). 

The  tern  linating  modification  that  is 
required  b  i  AD  94-22-10  is  described 
in  De  Haviland  Service  Bulletin  S/B  8- 
33-19.  "Revision  A",  dated  May  31. 
1993.  This  modification  (Modification 
8/1273)  er  tails  replacing  the  existing 
anti-collis  on  strobe  light  system 
(consistinj  of  anti-collision  strobe 
lights.  bra(  kets,  and  power  supphes)  at 
all  three  Ic  cations  with  a  new.  improved 
"VVhelan"  anti-collision  strobe  light 
system.  (T  le  "VVhelan"  system  includes 
new  dual  itrobes.  new  brackets,  and 
new  power  supphes.)  This  new  system 
is  conside  ed  more  durable  than  the 
currently  nstalled  anti-collision  strobe 
hght  system.  The  "VVhelan"  system  also 
has  a  back  -up  strobe  light  at  each 
position. 

Subsfiq'  ent  to  the  issuance  of  AD  94- 
22-10,  the  FAA  identified  a 
typographical  error  in  the  applicability 
of  the  ruk :  The  applicability  statement 
of  the  AD  listed  "de  Havilland  Model 
DHC-8-3  12"  as  a  series  of  airplanes  that 
is  subject  o  the  requirements  of  the 
rule;  howi  (ver,  that  model  should  have 
been  lisle  1  as  "de  Havilland  Model 
DHC-8-3  )1  "  This  airplane  model  is 
manufacti  ired  in  Canada  and  is  type 
certificate  i  for  operation  in  the  United 
States  un(  er  the  provisions  of  Section 
21.29  oft  le  Federal  Aviation 
Regulatio  is  and  the  applicable  bilateral 
airworthi  iess  agreement. 

Note:  Th  jre  is  no  "Model  DHC-8-302  ' 
that  is  cun  ;ntly  type  certificated. 
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The  FAA  has  determined  that  the 
unsafe  condition  addressed  by  AD  94- 
22-10  is  likely  to  exist  or  develop  in 
Model  DHC-8-301  series  airplanes. 
Therefore,  AD  94-22-10  must  be 
revised  to  correctly  add  these  airplanes 
to  its  apphcability.  thereby  making  them 
subject  to  its  reauirements. 

There  currently  are  no  Model  DHC-8- 
301  series  airplanes  on  the  U.S.  Register, 
however.  These  airplanes  are  operated 
currently  by  non-U. S.  operators  under 
foreign  registry;  therefore,  they  are  not 
directly  affected  by  this  AD  action. 
However,  the  FAA  considers  that  this 
revision  to  the  existing  AD  is  necessary 
to  ensure  that  the  unsafe  condition  is 
addressed  in  the  event  that  any  of  these 
airplanes  are  imported  and  placed  on 
the  U.S.  Register  in  the  future. 

Should  an  affected  Model  DHC-8-301 
series  airplane  be  imported  and  placed 
on  the  U.S.  Register  in  the  future,  it 
would  require  approximately  16  work 
hours  to  accomplish  the  required 
actions,  at  an  average  labor  charge  of 
$60  per  work  hour.  Required  parts  for 
installation  of  Modification  8/1273  at  all 
three  locations  would  cost 
approximately  $1,397  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  on  an  operator  of  a 
Model  DHC-8-301  series  airplane 
would  be  $2,357  per  airplane. 
(The  current  requirements  of  AD  94-24- 
01  affect  approximately  74  airplanes  of 
U.S.  registry.  Accomplishment  of  the 
currently  required  actions  take 
approximately  16  work  hours  per 
airplane,  at  an  average  labor  rate  of  $60 
per  airplane.  Required  parts  for 
installation  of  Modification  8/1273  at  all 
three  locations  cost  approximately 
$1,397  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the 
current  requirements  of  this  rule  on  U.S. 
operators  is  estimated  to  be  $174,418.  or 
$2,357  per  airplane.) 

Since  this  revision  action  does  not 
affect  any  airplane  that  is  currently  on 
the  U.S.  register,  it  has  no  adverse 
economic  impact  and  impovis  no 
additional  burden  on  any  person. 
Therefore,  notice  and  public  procedures 
hereon  are  unnecessary  and  the 
amendment  may  be  made  effective  in 
less  than  30  days  after  publication  in  the 
Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  wrritten  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 


and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envirorunental.  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-235-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  1X)T 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423:  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9060  (59  FR 
58765,  November  15. 1994).  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-9122,  to  read  as 
follows: 

94-22-10  Rl     De  Havilland:  Amendnibnt 
39-9122.  Docket  94-NM-235-AD. 
Revises  AD  94-22-10,  Amendment  39- 
9060. 
Applicability:  Model  DHC-8-102.  -103, 
-301.  and  -311  series  airplanes,  having 
serial  numbers  003  through  214, 
inclusive;  on  which  Modification  8/1273 
(as  described  in  De  Havilland  Ser\  ice 
Bulletin  S/B  No.  8-33-19.  Revision  'A", 
dated  May  31, 1993)  has  not  been 
accomplished;  certificated  in  any 
category. 
Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  correct  operation  of  the 
proximity  switch  electronics  unit  (PSEf)  and 
its  associated  systems,  accomplish  the 
following: 

(a)  Within  the  applicable  time  specified  in 
paragraph  (a)(1)  or  (a)(2)  of  this  AD.  revise 
the  Limitations  Section  of  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to  include  the 
following  statement.  The  revision  of  the  AF.M 
may  be  accomplished  by  inserting  a  copy  of 
this  AD  into  the  AFM. 

"The  electrical  power  supplies  for  the 
white  anti-collision  lights  may  fail  and  cause 
the  following  abnormalities: 
— Flashing  of  the  landing  gear  green  locked 

down  advisory  lights  during  cruise: 
— Fluctuation  of  cabin  pressurization  rate 

needle  during  cruise;  and 
— Retraction  and  extension  of  roll  and 
ground  spoilers  during  ground  operation. 
The  failure  may  also  result  in  loss  of  nose 
landing  gear  steering  subsequent  to  landing, 
and  loss  of  wheel  brakes  below  35-40  knots. 

If  any  of  these  abnormal  indications  are 
observed,  select  A/COL  light  switch — RED 
Leave  the  switch  in  this  position  for  the 
remainder  of  the  flight." 

(1)  For  Model  DHC-8-102.  -103,  and  -31 1 
scries  airplanes:  Accomplish  the  revision  of 
the  AFM  within  30  days  after  December  15. 
1994  (the  effective  date  of  AD  94-22-01, 
amendment  39-9060). 

(2)  For  Model  DHC-8-301  series  airplanes: 
Accomplish  the  revision  of  the  AFM  within 


30  days  after  the  effective  date  of  this 
amendment. 

(b)  If  the  flight  crew  reports  the  occurrence 
of  any  of  the  cockpit  indications  stated  in 
paragraph  (a)  of  this  AD:  Prior  to  the  next 
flight,  perform  the  maintenance  procedures 
to  confirm  and  isolate  the  faulty  power 
supply  unit,  in  accordance  with  paragraph 
III..  Part  B.  Accomplishment  Instructions  of 
de  Havilland  Alert  Sen-ice  Bulletin  S.B.  AH- 
3,3-33.  dated  May  31,1993. 

(1)  If  any  power  supply  unit  is  determined 
to  be  faulty,  prior  to  further  flight,  replace  the 
unit  with  a  new  or  serviceable  "Grimes"  unit 
or  a  new  "U'helen"  system  in  accordance 
with  the  alert  service  bulletin. 

(2)  If  the  specific  unit  causing  the  faults 
cannot  be  determined,  prior  to  further  flight, 
replace  all  three  units  with  new  or 
serviceable  "Grimes"  units  or  a  new 
"U'helen"  system  in  accordance  with  the 
alert  service  bulletin.  Installation  of  a  new 
"Whelen"  system  at  all  three  locations 
constitutes  terminating  action  for  the 
requirements  of  this  AD  and,  following 
installation,  the  AF.M  revision  required  by 
paragraph  (a)  of  this  .\D  may  be  removed. 

(( )  Within  6  months  after  the  effective  date 
of  this  AD,  install  .Modification  8/1273 
(which  entails  replacement  of  the  existing 
anti-collision  strobe  lights,  brackets,  and 
power  supplies  with  the  "  'Whelen'  Anti- 
Collision  Strobe  Light  System")  at  all  three 
locations,  in  accordance  with  de  Havilland 
Ser\'ice  Bulletin  S/B  No.  8-33-19,  Revision 
A',  dated  May  31.  1993.  Following 
installation,  the  AFM  revision  required  by 
paragraph  (a)  of  this  AD  may  be  removed. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bv  the  Manager.  New  York 
Aircraft  Certification  Office  (ACO).  ANE-170, 
FAA.  Engine  and  Propeller  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  .^CO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  New  York  .'KCO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  de  Havilland  Alert  Service  Bulletip  SB 
A8-33-33.  dated  Mav  31,  1993:  and  de 
Havilland  Service  Bulletin  S/B  No.  8-33-19. 
Revision  A',  dated  May  31, 1993:  as 
applicable.  This  incorporation  by  reference 
was  approved  previously  by  the  Director  of 
the  Federal  Register,  in  accordance  with  5 
use.  552(a)  and  1  CFR  part  51.  as  of 
December  15,  1994  (59  FR  58765.  NovemtH-r 
15,  1994).  Copies  may  be  obtained  from  de 
Havilland.  Inc.,  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5.  Canada. 
Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FA.^,  Engine  and  Propeller  Directorate.  New 
York  Aircraft  Certification  Office,  181  South 


Franklin  Avenue,  Room  202,  Valley  Stream, 
New  York:  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW..  suite 
700.  Wa'ihington.  DC 

(g)  This  amendment  becomes  effective  on 
February  3. 1995 

Issued  in  Renton,  Washington,  on  Januarv 
11.1995. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Senice. 
IFR  Doc.  95-1127  Filed  1-18-95:  8:45  am) 

BILLING  CODE  491&-13-M 


14  CFR  Part  39 

[Docket  No.  94-NM-217-AD;  Amendment 
39-9108;  AD  94-26-13) 

Airworthiness  Directives;  Boeing 
Model  737-300,  -^00,  and  -500  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (.^D), 
applicable  to  certain  Boeing  Model  737- 
300,  -400,  and  -500  series  airplanes. 
This  action  requires  modification  of  the 
leading  edge  slat  access  panel  and 
internal  structure  at  Front  Spar  Station 
(FSS)  250.663.  This  amendment  is 
prompted  bv  reports  that  fuel  leaking 
from  the  fuel  line  at  FSS  250.663  flowetl 
through  a  drain  hole  ina  slat  access 
panel  and  leaked  into  the  turbine 
e.xhaust  area.  The  actions  specified  in 
this  AD  are  intended  to  prevent 
drainage  from  such  a  fuel  leak  into  the 
turbine  exhaust  area,  which  could  c.nusc 
an  external  fire  under  the  wing. 
DATES:  Effective  on  February  3.  1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Dirt'ctor 
of  the  Federal  Register  as  of  Februarv  3. 
1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  befon? 
March  20.  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
-Administration  (F.A.A),  Transport 
Airplane  Directorate,  ANM-103. 
.Attention:  Rules  Docket  No.  94-.\M- 
217-AD.  1601  Lind  Avenue.  SW  . 
Renton.  Washington  98055-4056. 

The  service  information  referonifd  in 
this  AD  may  be  obtained  from  Booing 
Commercial  .Airplane  Group.  P.O.  Box 
3707.  Seattle.  Washington  98124-2207 
This  information  may  be  examined  at 
the  F.A.A,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW  . 
Renton.  Washington;  or  at  the  Offii  <>  nf 
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the  Federa  Register.  800  North  Capitol 
Street,  N\V  ,  suite  700,  Washington,  DC 
FOR  FURTHE  R  INFORMATION  CONTACT: 
Stephen  S.  Bray,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Transport  iUrplane  Directorate,  Seattle 
Aircraft  Celification  Office,  1601  Lind 
Avenue,  SW.,  Renton.  Washington 
98055-405  5;  telephone  (206)  227-2681; 
fax(206)2;:7-1181. 

SUPPLEMEN  rARY  INFORMATION:  On  March 
10,  1994,  the  FAA  issued  AD  94-06-11, 
amendmen  i  39-8858  (59  FR  13444, 
March  22.    994).  applicable  to  certain 
Boeing  Mo  iel  737-300,  -400,  and  -500 
series  airpl  ines.  That  AD  requires 
modificati(  n  of  the  leading  edge  slat 
access  panid  and  internal  structure  at 
Front  Spar  Station  (FSS)  250.663.  That 
action  was  prompted  by  reports  that  fuel 
leaking  fro  n  the  fuel  line  at  FSS 
250.663  flc  wed  through  a  drain  hole  in 
a  slat  acces  s  panel  and  leaked  into  the 
turbine  exl  aust  area.  (The  strut  drain 
system  insi  ailed  on  these  airplanes  is 
designed  t(  divert  fuel  leakage  to  a  point 
five  feet  frc  m  the  turbine  exhaust  area.) 
One  of  the  incidents  caused  an  external 
fire  under  1  he  wing.  Typically,  such  a 
fire  could  (  ccur  on  the  ground  after  the 
engines  ha  'e  been  shut  down.  The 
resultant  fi  "e  could  spread  from  the 
turbine  ext  aust  area  to  the  strut  and. 
subsequeni  ly.  could  ignite  fuel  within 
the  strut.  T  lis  condition,  if  not  detected 
and  correcled,  could  cause  an  external 
fire  under  I  he  wing. 

Since  issuance  of  AD  94-06-11.  the 
FAA  has  di  ttermined  that  the  same 
unsafe  con  iition  addressed  in  that  AD 
may  exist  c  n  certain  additional  Model 
737-300,  -  400.  and  -500  series 
airplanes;  I  herefore,  these  additional 
airplanes  also  are  subject  to  fuel  leakage 
into  the  tui  bine  exhaust  area,  which 
could  cacs  i  an  external  fire  under  the 
wing.  AD  i  4-06-11  is  applicable  only  to 
airplanes  Y  aving  line  positions  1001 
through  IS  76  inclusive,  1978  through 
2183  inclu  live.  2185  through  2186 
inclusive, ;  nd  2188  through  2193 
inclusive. '  'he  additional  airplanes 
identified  i  ire  those  having  line 
positions  2 184,  2187,  2194  through  2197 
inclusive,  md  2199.  These  additional 
airplanes  a  re  operated  currently  by  non- 
U.S.  opera  ors  under  foreign  registry. 

The  FA> .  has  reviewed  and  approved 
Boeing  Sei  vice  Bulletin  737-57-1221, 
Revision  2  dated  November  17.  1994, 
that  descri  jes  procedures  for  modifying 
the  leadini  edge  slat  access  panel  and 
internal  sti  ucture  at  FSS  250.663. 
Incorporaf  on  of  this  modification 
entails  sea  ing  the  drain  hole  in  Slat 
Access  Pai  els  6307L  and  6407R, 
changing  t  le  internal  structure  of  the 
leading  ed  ;o  panel  by  creating  a  drain 
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path  to  the  strut  drain  system,  and 
sealing  the  slat  access  panel  and  the 
internal  structure  of  the  leading  edge 
panel  to  keep  fuel  leakage  within  the 
new  drain  path. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  drainage  from  a  fuel  leak  into 
the  turbine  exhaust  area,  which  could 
cause  an  external  fire  under  the  wing. 
This  AD  requires  modification  of  the 
leading  edge  slat  access  panel  and 
internal  structure  at  FSS  250.663.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously.  This  AD  applies 
only  to  Model  737-300,  -400.  and  -500 
series  airplanes  having  line  positions 
2184.  2187.  2194  through  2197 
inclusive,  and  2199. 

Note:  The  FAA's  normal  policy  is  that 
when  an  AD  requires  a  substantive  change, 
such  as  a  change  (expansion)  in  its 
applicability,  the  "old"  AD  is  superseded  by 
removing  it  from  the  system  and  a  new  AD 
is  added.  In  the  case  of  this  AD  action,  the 
FAA  normally  would  have  proposed 
superseding  AD  94-06-11  to  expand  its 
applicability  to  include  the  additional 
affected  airplanes.  However,  in 
reconsideration  of  the  entire  fleet  size  that 
would  he  affected  by  a  supersedure  action, 
and  the  consequent  workload  associated  with 
revising  maintenance  record  entries,  the  FAA 
has  determined  that  a  less  burdensome 
approach  is  to  issue  a  separate  AD  applicable 
only  to  these  additional  airplanes.  This  AD 
does  not  supersede  AD  94-06-11;  airplanes 
listed  in  the  applicability  of  AD  94-06-11  are 
required  to  continue  to  comply  with  the 
requirements  of  that  AD.  This  AD  is  a 
separate  AD  action,  and  is  applicable  on  to 
Model  737-300,  -400,  and  -500  series 
airplanes,  line  positions  2184,  2187.  2194 
through  2197  inclusive,  and  2199.) 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  rule  to  clarify  this 
requirement. 

None  of  the  Model  737-300,  -400,  or 
-500  series  airplanes  affected  by  this 


action  is  on  the  U.S.  Register.  All 
airplanes  included  in  the  applicability 
of  this  rule  currently  are  operated  by 
non-U. S.  operators  under  foreign 
registry;  therefore,  they  are  not  directly 
affected  by  this  AD  action.  However,  the 
FAA  considers  that  this  rule  is 
necessary  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  10  work  hours  to 
accomplish  the  required  actions,  at  an 
average  labor  charge  of  $60  per  work 
hour.  The  cost  of  required  parts  is 
expected  to  be  negligible.  Based  on 
these  figures,  the  total  cost  impact  of 
this  AD  would  be  $600  per  airplane. 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  notice 
and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  argimients 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  confmenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-217-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-26-13  Boeing:  Amendment  39-9108. 
Docket  94-NM-217-AD. 
Applicability:  Model  737-300.  -400,  and 
-.lOO  series  airplanes:  line  positions  2184, 
2187.  2194  through  2197  inclusive,  and  2199: 
certificated  in  any  rategorj'. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  bet-n 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requiremerts  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FA.'K.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition:  or  different 
actions  necessan,-  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  ttii.' 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously 

To  prevent  drainage  from  a  fuel  leak  into 
the  turbine  e.xhaust  area,  which  could  cause 
an  external  fire  under  the  wing,  accomplish 
the  following: 

(a)  Within  24  months  after  the  effective 
date  of  this  AD.  modify  the  leading  edge  slat 
access  panel  and  internal  structure  at  Front 
Spar  Station  (FSS)  250.663  in  accordance 
with  Boeing  Seri'ice  Bulletin  737-57-1221. 
Revision  2,  dated  November  17,  1994. 

(b)  .^n  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO).  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the  • 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin 
737-57-1221,  Revision  2.  dated  November 
17,  1994.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  F,\A. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue  SW.,  Renton,  Washington:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW..  suite  700.  Washington. 
DC. 

(e)  This  amendment  becxjmes  effective  on 
February  3. 1995. 


Issued  in  Renton.  Wasliington.  oii 
De(imber21.  1994. 
Darrell  M.  Pederson. 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
IFR  Dof.  95-1362  Filed  1-18-95;  8:45  am; 
BILLING  CODE  4»10-1)-U 


14  CFR  Part  71 

[Airspace  Docket  No.  93-AWP-19] 

Amendment  of  Class  D  Airspace;  Luke 
Air  Force  Base,  AZ 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendmnnt  modifies 
Class  D  airspace  at  Luke  Air  Force  Base, 
AZ.  The  Class  D  airspace  will  be 
amended  due  to  the  relocation  of  the 
Luke  Air  Force  Base  TACAN.  This 
action  will  realign  the  Class  D  airspace 
for  instrument  flight  rules  (IFR) 
operations. 

EFFECTIVE  DATE:  0901  UTC.  March  30. 

19G.T 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Register.  System  Management 
Specialist,  System  Management  Branch. 
AWP-530,  A'ir  Traffic  Division. 
Western-Pacific  Region,  Federal 
Aviation  Administration.  15000 
Aviation  Boulevard.  Lawndale. 
California  90261.  telephone  (310)  297- 
1640. 

SUPPLEMENTARY  INFORMATION: 
History 

On  March  1, 1993.  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
modifying  Class  D  airspace  at  I.uke  .Air 
Force  Base.  AZ  (58  FR  58311)  This 
action  will  realign  the  Class  D  iii;<pace 
for  instrument  flight  rules  (IFR) 
operations.  The  Luke  .Mr  Force  Base 
TACAN  was  relocated  from  lat. 
33''32'06"  N.  long.  112''22'59"  W  to  lat. 
33°32'16  "  N,  long.  112''22'49"  W. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FA.A. 
No  comments  to  the  proposal  were 
received.  Class  D  airspace  is  published* 
in  Paragraph  5000  of  FAA  Order 
7400.9B  dated  July  18,  1994.  and 
effective  September  16,  1994.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  amends 
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ion  Administration 
CFR  part  71  as  follows: 


PART  71- -[AMENDED] 

1.  The  i  uthority  citation  for  part  71 
continues  to  read  as  follows: 


:  49  U.S.C.  app.  1348(a).  1354(a), 
10854,  24  FR  9565.  3  CFR,  1959- 
..  p.  389:  49  U.S.C.  106(g);  14  CFR 


[Ai  nended] 


ncorporation  by  reference  in 
1  of  the  Federal  Aviation 
ation  Order  7400. 9B  Airspace 
)ns  and  Reporting  Points. 
18.  1994,  and  effective 
16, 1994.  is  amended  as 


5000— Class  D  Airspace 


liei 


Phi>enix.  Luke  Air  Force  Base, 
dl 


Luke 


F  arce 


Air  Force  Base.  AZ 
06"  N.  long.  112°22'59"  VV) 

Base  TACAN 
16"  N.  long.  112'22'49"W) 
pace  extending  upward  from  the 
nd  including  3,600  feet  MSL 
3-mile  radius  of  Luke  Air  Force 
ithin  1.8  miles  each  side  of  the 
i  016°  radial,  extending  from  the 
ius  to  5.2  miles  northeast  of  the 
within  1.8  miles  each  side  of  the 
202°  radial,  extending  from  the 
dius  to  5.6  miles  southwest  of  the 


Luke  TACAN,  extending  that  portion  east  of 
a  line  beginning  at 

Lat.  33°34'35"  N.  long.  112°16'59"  VV;  to 
Lat.  33°33'55  '  N,  long.  112°16'29"  VV;  to 
Lat.  33°33'08"N,  long.  112°18'00"  VV;  to 
Lat.  33°29'29"N,  long.  112°19'29"  VV;  to 
Lat.  33°29'00"N,  long.  112°19'26"\V.  and 
excluding  that  airspace  within  the 
Phoenix,  AZ  Class  B  airspace  area.  This 
Class  D  airspace  area  is  effective  during 
the  specific  dates  and  times  established 
in  advance  by  a  Notice  to  Airmen.  The 
effective  date  and  time  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 
«         «         *         *         * 

Issued  in  Los  Angeles,  California,  on 
January  6,  1995. 
Richard  R.  Lien, 

Manager,  Air  Traffic  Division,  Western-Pacific 
Region. 
[FR  Doc.  95-1261  Filed  1-18-95;  8:45  am] 

BILUNG  CODE  49ia-13-M 


14  CFR  Part  73 

[Airspace  Docket  No.  94-AWP-29] 

Change  in  Using  Agency  for  Restricted 
Areas  R-2309  and  R-2312;  AZ 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  changes  the  using 
agency  for  Restricted  Areas  R-2309, 
Yuma,  AZ.  and  R-2312.  Fort  Huachuca. 
AZ,  from  "Southwest  Air  Defense 
Sector/DOS,  March  AFB.  CA"  to 
"Western  Air  Defense  Sector/DOS, 
McChord  AFB,  VVA."  This  is  an 
administrative  change  initiated  by  the 
U.S.  Air  Force  to  reflect  its 
reorganization.  There  are  no  changes  to 
the  boundaries,  designated  altitudes, 
times  of  designation,  or  activities 
conducted  within  the  affected  restricted 
areas. 

EFFECTIVE  DATE:  0901  LTC,  March  30. 
1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Robinson,  Military  Operations  Program 
Office  (ATM^20).  Office  of  Air  Traffic 
System  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SVV..  Washington.  DC  2(Jp91; 
telephone:  (202)  493^050. 

SUPPLEMENTARY  INFORMATION: 

The  Rule 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  changes 
the  using  agency  for  Restricted  Areas  R- 
2309.  Yuma.  AZ,  and  R-2312,  Fort 
Huachuca,  AZ,  from  "Southwest  Air 
Defense  Sector/DOS,  March  AFB,  CA " 
to  "Western  Air  Defense  Sector/DOS. 
McChord  AFB.  WA."  This  is  an 


administrative  change  initiated  by  the 
U.S.  Air  Force  to  reflect  its 
reorganization.  There  are  no  changes  to 
the  boundaries,  designated  altitudes, 
times  of  designation,  or  activities 
conducted  within  the  affected  restricted 
areas.  Because  this  action  is  a  minor 
technical  amendment  in  which  the 
public  is  not  particularly  interested,  I 
find  that  notice  and  public  procedure 
under  5  U.S.C.  553(b)  are  unnecessary. 
Section  73.23  of  part  73  of  the  Federal 
Aviation  Regulations  was  republished 
in  FAA  Order  7400.8B  dated  March  9. 
1994. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  . 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Review 

This  action  changes  the  using  agency 
of  the  restricted  areas.  There  are  no 
changes  to  the  boundaries,  designated 
ahitudes,  times  of  designation,  or 
activities  conducted  within  the  affected 
restricted  areas.  Accordingly,  this  action 
is  not  subject  to  environmental 
assessments  and  procedures  as  set  forth 
in  FAA  Order  1050. ID.  "Policies  and 
Procedures  for  Considering 
Environmental  Impacts." 

List  of  Subjects  in  14  CFR  Part  73 

Airspace.  Navigation  (air). 
Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a)i  1354(a). 
1510,  1522;  E.O.  10854.  24  FR  9565,  3  CFR, 
1959-1963  ConTp.,  p.  389;  49  U.S.C.  106(g); 
14  CFR  11.69. 


§73.23    [Amended] 

2.  Section  73.23  is  amended  as 
follows: 

R-2309  Yuma.  AZ  [Amended] 

By  removing  "Using  agency.  U.S.  Air 
Force.  Southwest  Air  Defense  Sector/DOS. 
March  AFB,  CA."  and  substituting  the 
following:  "Using  agency.  U.S.  Air  Force, 
Western  Air  Defense  Sector/DOS.  McChord 
AFB,  VVA." 

R-2312  Fort  Huachuca.  AZ  [Amended] 

By  removing  "Using  agency.  U.S.  Air 
Force,  Southwest  Air  Defense  Sector/DOS. 
March  AFB,  CA."  and  substituting  the 
following:  "Using  agency.  U.S.  Air  Force, 
Western  Air  Defense  Sector/DOS,  McChord 
AFB.  VVA." 

Issued  in  Washington,  DC,  on  January  10. 
1995. 

Harold  VV.  Becker, 

Manager.  Airspace — Rules  and  Aeronautical 
Information  Division. 

IFR  Doc.  95-1262  Filed  1-18-95;  8:45  am) 

BILLING  CODE  4910-13-P 


M  CFR  Part  73 

rAlrspace  Docket  No.  94-AWP-27] 

Revocation  of  Restricted  Area  R-2511; 
Fort  Ord,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  removes 
Restricted  Area  R-2511.  Fort  Ord.  CA. 
Duo  to  the  base  closure  of  Fort  Ord.  the 
Department  of  the  Army  no  longer  has 
a  requirement  for  Restricted  Area  R- 
2511.  To  accommodate  the  clearing  and 
disposal  of  unexploded  ordnance  at  Fort 
Ord,  a  Controlled  Firing  Area  (CFA),  has 
been  established. 

EFFECTIVE  DATE:  0901  UTC,  March  30. 
1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Robinson.  Military  Operations  Program 
Office  (ATM-420),  Office  of  Air  Traffic 
System  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  493-4050. 

SUPPLEMENTARY  INFORMATION: 

The  Rule 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  removes 
Restricted  Area  R-2511,  Fort  Ord,  CA. 
Due  to  the  base  closure  of  Fort  Ord,  the 
Department  of  the  Army  no  longer  has 
a  requirement  for  Restricted  Area  R- 
2511.  To  accommodate  the  clearing  and 
disposal  of  unexploded  ordnance  at  Fort 
Ord,  a  CFA,  has  been  estabfished.  The 
CFA  is  completely  contained  within  the 
Fort  Ord  military'  reservation.  This 


action  returns  formerly  restricted 
airspace  to  public  use.  Because  this 
action  is  a  minor  technical  amendment 
-  in  which  the  public  is  not  particularly 
interested,  I  find  that  notice  and  public 
procedure  imder  5  U.S.C.  553(b)  are 
unnecessary.  Section  73.25  of  part  73  of 
the  Federal  Aviation  Regulations  was 
republished  in  FAA  Order  7400. 8B 
dated  March  9.  1994. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11»34;  Februarx'  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  if 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Review 

This  action  removes  special  use 
airspace.  This  action  is  not  subject  to 
environmental  assessments  and 
procedures  in  accordance  with  FAA 
Order  1050. ID.  "Policies  and 
Procedures  for  Considering 
Environmental  Impacts"  and  the 
National  Environmental  Policv  Act  of 
1969  (NEPA). 

List  of  Subjects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 
Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348[a).  1354(a). 
1510,  1522;  E.O.  10854.  24  FR  9565.  3  CFR. 
1959-1963  Comp.,  p.  389:  49  U.S.C.  106(g); 
14  CFR  11  69. 

§  73.25    [Amended] 

2.  Section  73.25  is  amended  as 
follows- 

R-2511  Fort  Ord,  CA  [Reraovedl 


Issued  in  Washington,  DC,  on  Janu.-rv  10, 
1995. 

Harold  VV.  Becker. 

Manager.  Airspace — Rules  and  Acronnuliral 
Information  Division. 

[FR  Dor.  95-1263  Filed  1-18-95;  8:45  am] 

BiLLJMG  CODE  4»10-13-P 


AGENCY  FOR  INTERNATIONA! 
DEVELOPMENT 

22  CFR  Part  226 

Administration  of  Assistance  Awards 
to  U.S.  Non-Governmental 
Organizations 

AGENCY:  Agency  for  International 
Development  (USAID). 
ACTION:  Interim  final  rule. 

SUMMARY:  This  interim  final  rule  adds  a 
new  22  CFR  part  226  which  implements 
Office  of  Management  and  Budget 
(OMB)  Circular  A-110  establishing 
uniform  administrative  requirements  for 
Federal  grants  and  agreements  awarded 
to  institutions  of  higher  education, 
hospitals,  and  other  non-profit 
organizations.  In  keeping  with  existing 
USAID  policy,  this  rule  is  also  being 
made  applicable  to  commercial 
organizations. 

EFFECTIVE  DATE:  This  rule  is  effective 
February  21.  1995.  Comments  must  be 
submitted  before  March  20.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diana  Joan  Esposito,  Office  of 
Procurement,  Procurement  Policv  and 
Evaluation  (M.'OP/P).  USAID,  5.^-14 
Rm. 16001,  320  21st  Street.  Washington 
DC  20523.  Telephone  703  875-1529. 
Fax  703  875-1243. 

SUPPLEMENTARY  INFORMATION:  On  August 
27,  1992,  O.MB  publihhed  a  proposed 
version  of  Circular  A-110  (57  FR 
39018).  Over  200  comments  were 
received  from  Federal  agencies,  non- 
profit organizations,  professional 
organizations,  and  others.  OMB 
addressed  these  comments  in  ihi-  final 
version  of  the  Circular  publislit'd 
November  29,  1993. 

The  revised  Circular  was  develojiod 
by  an  interagency  task  force  for 
government-wide  use  in  a  common  rule 
format  to  facilitate  regulatory  adoption 
by  executive  departments  and  agencies. 
This  interim  final  rule  essentially 
adopts  the  Government-wide  common 
rule  format  and  provisions  of  the 
Circular  with  some  minor  changes  to  the 
Circular  to  add  clarity  and  some  agi^nrv- 
specific  technical  chanees. 

I.  The  Circular  provides  agencies  with 
a  certain  discretion  in  implementing  its 
provisions.  l^SAID  has  exercised  this 
discretitm  as  follows: 


3744 


Federal  Register  /  Vol.  60,  No.  12  /  Thursday.  January  19.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  12  /  Thursday,  January  19.  199.=5  /  Rules  and  Regulations         3743 


USAIDlhas  decided  to  include 

al  organizations  as  recipients 
brt  cipients  covered  by  this  rule 
include  foreign  or 
1  organizations.  The 
have  been  revised  to  reflect 
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ently  issues  agency  letters 
or  advances,  a  USAID  letter  of 
^Iso  referenced  in  226.22. 
226.23(b),  USAID  has 
that  unrecovered  indirect 
be  included  as  part  of  cost 
Mjithout  additional  approval 
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on  226.24(f).  USAID  provides 
incident  to  the  generation  of 
ncome  may  be  deducted  from 
when  they  are  in  keeping 
pplicable  cost  principles. 

Part  226  includes  the 
additions  and  changes  to  A- 
ve  been  submitted  for  OMB 
approval  as  deviations: 
226.22(g)  is  revised  to  provide 
not  apply  to  funds  earned 

currency. 

226.22(i)  is  revised  to  state 
depository  accounts  may 
bv  the  terms  of  an  award 
ifically  required  under 
guidance  covering  endowment 


pa  ate 


sp;c 


226.22(1)  is  revised  to  provide 
earned  shall  be  remitted  to 
HHS.  and  that  USAID  may 
recipients  to  retain  all  interest 
accordance  with  USAID's 
authority. 

s  226.32  and  226.34  are 
allow  for  USAID  to  vest  title 
ty  other  than  the  recipient 
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the  national  interest  of  the  United 
States. 

Subpart  G  contains  additional 
procurement  eligibility  requirements 
based  on  USAID's  statutory  and 
regulatory  requirements.  The  coverage 
on  eligibility  of  goods  and  services, 
local  cost  financing,  air  transportation, 
and  ocean  shipment  is  currently 
reserved. 

III.  Editorial  changes  designed  to  help 
clarify  the  provisions  for  USAID 
recipients  and  program/agreement 
officers  include  the  following: 

Section  226.2  adds  definitions  of 
"Agreement  Officer"  and  "USAID." 

Section  226.15  includes  USAID's 
existing  implementation  of  the  Metric 
Conversion  Act,  as  amended  by  the 
Omnibus  Trade  and  Competitiveness 
Act(15U.S.C.  205). 

Subpart  E  contains  additional^ 
requirements  for  awards  to  commercial 
(for-profit)  organizations. 

Subpart  F  contains  coverage  of 
USAID's  process  for  disputes  with 
recipients. 

Appendix  A  contract  provisions  have 
been  altered  to  indicate  applicability  to 
activities  conducted  in  or  outside  the 
United  States.  Also  in  Appendix  A,  the 
provision  on  the  B>Td  Anti-Lobbying 
Amendment  corrects  the  applicability  of 
the  provision  which  was  inadvertently 
misstated  in  the  Circular.  The  provision 
applies  to  awards  exceeding  $100,000 
rather  than  awards  of  $100,000  or  more. 

Waiver  of  Proposed  Rulemaking 

It  is  the  practice  of  USAID  to  offer 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations. 
However.  USAID  has  determined  that 
further  public  comment  on  the  common 
rule  portion  is  unnecessary  because  the 
substance  of  the  rule  received  public 
comment  when  published  by  OMB. 
Given  the  mandatory  nature  of  the  bulk 
of  the  text,  USAID  has  determined  that 
issuance  of  a  Notice  of  Proposed 
Rulemaking  for  the  modifications  would 
be  impractical,  unnecessary  and 
contrary  to  the  public  interest  since  the 
changes  are  relatively  few  and  mo.st 
reflect  existing  policies  and  practices. 
Public  comments  on  USAID-specific 
implementation  of  this  interim  final  rule 
are  welcome. 

Executive  Order  12866 

USAID  has  determined  that  this  is  not 
a  significant  rule  in  accordance  with 
E.O.  12866. 

Regulatory  Flexibility  Act 

This  is  a  mandatory,  Government- 
wide  uniform  rule.  The  limited  USAID- 
specific  provisions  in  the  rule  have  been 
reviewed  in  accordance  with  the 


requirements  of  the  Regulatory 
Flexibihty  Act  of  1980  (5  U.S.C.  Chapter 
6).  USAID  has  determined  that  these 
portions  of  the  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
and,  therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  previously  cleared  by  OMB. 

List  of  Subjects  in  22  CFR  Part  226 

Accounting,  Administrative  practice 
and  procedures,  Grant  programs.  Grant 
administration.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  Part  226  of  Title  22  of 
the  Code  of  Federal  Regulations  is 
added,  consisting  of  Subparts  A  through 
G  and  Appendix  A,  to  read  as  follows: 

PART  226— ADMINISTRATION  OF 
ASSISTANCE  AWARDS  TO  U.S.  NON- 
GOVERNMENTAL ORGANIZATIONS 

Subpart  A— Genera! 

Sec. 

Purpose  and  applicability 


Procurement  Standards 


226.1 
226.2 
226.3 
226.4 
226.5 


Definitions. 

Effect  on  other  issuances. 

Deviations. 

Subawards. 


Subpart  B — Pre-Award  Requirements 

226.10  Purpose. 

226.11  Pre-award  policies. 

226.12  Fomis  for  applying  for  Federal 
assistance. 

226.1,3     Debarment  and  suspension. 

226.14  Special  award  conditions. 

226.15  Metric  system  of  measurement. 

226.16  Resource  Conservation  and 
Recovery  Act. 

226.17  Certifications  and  representations. 

Subpart  C — Post-Award  Requirements 
Financial  and  Program  Management 

226.20  Purpose  of  financial  and  program 
management. 

226.21  Standards  for  financial  management 
systems. 

226.22  Payment. 

226.23  Cost  sharing  or  matching. 

226.24  Program  income. 

226.25  Revision  of  budget  and  program 
plans. 

226.26  Non-Federal  audits. 

226.27  Allowable  costs. 

226.28  Period  of  availability  of  funds. 

Property  Standards 

226.30  Purpose  of  property  standards. 

226.31  Insurance  coverage. 

226.32  Real  property. 

226.33  Federally-owned  and  exempt 
property. 

226.34  Equipment. 

226.35  Supplies  and  other  expendable 
equipment. 

226.36  Intangible  property 

226.37  Property  trust  relationship. 


Purpose  of  procurement  standards. 
Recipient  responsibilities. 
Codes  of  conduct. 
Competition. 
Procurement  procedures. 
Cost  and  price  analysis. 
Procurement  records. 
Contract  administration. 
Contract  provisions; 
USAID-Specific  procurement 
uirements. 


226.40 
226.41 
226.42 
226.43 
226.44 
226.45 
226.46 
226.47 
226.48 
226.49 
req 

Reports  and  Records 

226.50  Purpose  of  reports  and  records. 

226.51  Monitoring  and  reporting  program 
performance. 

226.52  Financial  reporting. 

226.53  Retention  and  access  requirements 
for  records. 

Suspension,  Termination  and  Enforcement 

226.60  Purpose  of  suspension,  termination 
and  enforcement. 

226.61  Suspension  and  termination. 

226.62  Enforcement. 

Subpart  D— After-the-Award  Requirements 

226.70  Purpose. 

226.71  Closeout  procedures. 

226.72  Subsequent  adjustments  and 
continuing  responsibilities. 

226.73  Collection  of  amounts  due. 

Subpart  E— Special  Provisions  for  Awards 
to  Commercial  Organizations 

226.80  Scope  of  subpart. 

226.81  Prohibition  against  profit. 

226.82  Program  income. 

Subpart  F— Miscellaneous 

226.90     Disputes. 

Subpart  G— USAIO-Specific  Requirements 

226.1001  Eligibility  rules  for  goods  and 
services.  [Reservedl 

226.1002  Local  cost  financing.  (Reserxedj 

226.1003  Air  transportation.  IReservedj 

226.1004  Ocean  shipment  of  goods. 
[Reserved] 

Appendix  A  to  Part  226— Contract 
Provisions 

Authority:  Sec.  621,  Pub.  L.  87-195.  75 
Stat.  445  (22  U.S.C.  2381),  as  amended;  E.O. 
12163.  Sept.  29.  1979,  44  FR  56673;  3  CFR 
1979  Comp..  p.  435. 

Subpart  A — General 

§  226.1    Purpose  and  applicability. 

Except  as  otherwise  authorized  by 
statute,  this  part  establishes  uniform 
administrative  requirements  for  grants 
and  cooperative  agreements  awarded  by 
USAID  to  U.S.  institutions  of  higher 
education,  hospitals,  and  other  non- 
profit organizations,  and  to  U.S. 
commercial  organizations;  and  to 
subawards  thereunder.  USAID  shall  not 
impose  additional  or  inconsistent 
requirements,  except  as  provided  in 
Sections  226.4,  and  226.14,  or  unless 
specifically  required  by  Federal  statute 
or  executive  order  Non-profit  and 


commercial  organizations  that 
implement  Federal  programs  for  the 
States  are  also  subject  to  State 
requirements. 

§226.2    Definitions. 

Accrued  expenditures  means  the 
charges  incurred  by  the  recipient  during 
a  given  period  requiring  the  provision  of 
funds  for: 

(1)  Goods  and  other  tangible  property 
received; 

(2)  Services  performed  by  employees, 
contractors,  subrecipients,  and  other 
payees;  and,  * 

(3)  Other  amounts  becoming  owed 
under  programs  for  which  no  current 
services  or  performance  is  required. 

Accrued  income  means  the  sum  of: 

(1)  Earnings  during  a  given  period 
from  services  performed  by  the 
recipient,  and  goods  and  other  tangible 
property  delivered  to  purchasers,  and 

(2)  Amounts  becoming  owed  to  the 
recipient  for  which  no  current  services 
or  performance  is  required  by  the 
recipient. 

Acquisition  cost  of  equipment  means 
the  net  invoice  price  of  the  equipment, 
including  the  cost  of  modifications, 
attachments,  accessories,  or  auxiliary 
apparatus  necessary  to  make  the 
property  usable  for  the  purpose  for 
which  it  was  acquired.  Other  charges, 
such  as  the  cost  of  installation, 
transportation,  taxes,  duty  or  protective 
in-transit  insurance,  shall  be  included 
or  excluded  from  the  unit  acquisition 
cost  in  accordance  with  the  recipient's 
regular  accounting  practices. 

Advance  means  a  payment  made  by 
Treasury  check  or  other  appropriate 
•payment  mechanism  to  a  recipient  upon 
its  request  either  before  outlays  are 
made  by  the  recipient  or  through  the  use 
of  predetermined  payment  schedules. 

Agreement  Officer  means  a  person 
with  the  authority  to  enter  into, 
administer,  terminate  and/or  closeout 
assistance  agreements  subject  to  this 
part,  and  make  related  determinations 
and  findings  on  behalf  of  USAID.  An 
Agreement  Officer  can  only  act  within 
the  scope  of  a  duly  authorized  warrant 
or  other  valid  delegation  of  authority. 
The  term  "Agreement  Officer"  includes 
persons  warranted  as  "Grant  Officers." 
It  also  includes  certain  authorized 
representatives  of  the  Agreement  Officer 
acting  within  the  limits  of  their 
authority  as  delegated  bv  the  Agreement 
Officer. 

Award  means  financial  assistance  that 
provides  support  or  stimulation  to 
accompUsh  a  public  purpose.  Awards 
include  grants,  cooperative  agreements 
and  other  agreements  in  the  form  of 
money  or  property  in  lieu  of  money,  by 
the  Federal  Government  to  an  eligible 


recipient.  The  term  docs  not  include: 
Technical  assistance,  which  provides 
ser\ices  instead  of  money;  other 
assistance  in  the  form  of  loans,  loan 
guarantees,  interest  subsidies,  or 
insurance;  direct  payments  of  any  kind 
to  individuals;  and,  contracts  which  aw 
required  to  be  entered  into  and 
administered  under  procurement  laws 
and  regulations. 

Cash  contributions  means  the 
recipient's  cash  outlay,  including  the 
outlay  of  money  contributed  to  the 
recipient  by  third  parties. 

Closeout  means  the  process  by  which 
the  Agreement  Officer  determines  that 
all  applicable  administrative  actions 
and  all  required  work  of  the  award  have 
been  completed  by  the  recipient  and 
USAID. 

Contract  means  a  procurement 
contract  under  an  award  or  subaward. 
and  a  procurement  subcontract  under  a 
recipient's  or  subrecipient's  contract. 

Cost  sharing  or  matching  means  that 
portion  of  project  or  program  costs  not 
borne  by  the  Federal  Government. 

Date  of  completion  means  the  date  on 
which  all  work  under  an  award  is 
completed  or  the  date  on  the  award 
document,  or  any  supplement  or 
amendment  thereto,  on  which  USAID 
sponsorship  ends. 

Disallowed  costs  means  those  charges 
to  an  award  that  the  US.MD  Agreement 
Officer  determines  to  be  unallowable,  in 
accordance  with  the  applicable  Federal 
costs  principles  or  other  terms  and 
conditions  contained  in  the  award. 

Equipment  means  tangible 
nonexpendable  personal  property 
including  exempt  property  charged 
directly  to  the  award  having  a  useful  life 
of  more  than  one  year  and  an 
acquisition  cost  of  $5,000  or  more  per 
unit.  However,  consistent  with  recipient 
policy,  lower  limits  may  be  established. 

Excess  property  means  property  under 
the  control  of  USAID  that,  as 
determined  by  the  head  of  the  Agency, 
is  no  longer  required  for  its  needs  or  the 
discharge  of  its  responsibilities. 

Exempt  property  means  tangible 
personal  property  acquired  in  whole  or 
in  part  with  Federal  funds,  where  the 
Federal  awarding  agency  has  statutory 
authority  to  vest  title  in  the  recipient 
without  further  obligation  to  the  Federal 
Government.  An  example  of  exempt 
property  authority  is  contained  in  the 
Federal  Grant  and  Cooperative 
Agreement  Act  (31  U.S.C.  6306),  for 
property  acquired  under  an  award  to 
conduct  basic  Or  applied  research  by  a 
non-profit  institution  of  higher 
education  or  non-profit  organization 
whose  principal  purpose  is  conducting 
scientific  research. 
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Program  income  means  gross  income 
earned  by  the  recipient  that  is  directly 
generated  by  a  supported  activity  or 
earned  as  a  result  of  the  award  (see 
exclusions  in  §§  226.24  (e)  and  (h)). 
Program  income  includes,  but  is  not 
limited  to,  income  from  fees  for  services 
performed,  the  use  or  rental  of  real  or 
personal  property  acquired  under 
federally-funded  projects,  the  sale  of 
commodities  or  items  fabricated  under 
an  award,  license  fees  and  royalties  on 
patents  and  copyrights,  and  interest  on 
loans  made  with  award  funds.  Interest 
earned  on  advances  of  Federal  funds  is 
not  program  income.  Except  as 
otherwise  provided  in  USAID 
regulations  or  the  terms  and  conditions 
of  the  award,  program  income  does  not 
include  the  receipt  of  principal  on 
loans,  rebates,  credits,  discounts,  etc.,  or 
interest  earned  on  any  of  them. 

Project  costs  means  all  allowable 
costs,  as  set  forth  in  the  applicable 
Federal  cost  principles,  incurred  by  a 
recipient  and  the  value  of  the 
contributions  made  by  third  parties  in 
accomplishing  the  objectives  of  the 
award  during  the  project  period. 

Project  period  means  the  period 
established  in  the  award  document 
during  which  Federal  sponsorship 
begins  and  ends. 

Property  means,  unless  otherwise 
stated,  real  property,  equipment, 
supplies,  intangible  property  and  debt 
instruments. 

Real  Property  means  land,  including 
land  improvements,  structures  and 
appurtenances  thereto,  but  excludes 
movable  machinery  and  equipment. 

Recipient  means  an  organization 
receiving  a  grant  or  cooperative 
agreement  directly  from  USAID  to  carry 
out  a  project  or  program.  The  term 
includes  the  following  types  of  U.S. 
organizations:  public  and  private 
institutions  of  higher  education;  public 
and  private  hospitals;  quasi-public  and 
private  non-profit  organizations  such  as, 
but  not  limited  to,  community  action 
agencies,  research  institutes, 
educational  associations,  and  health 
centers;  and  commercial  organizations. 
The  term  does  not  include  government- 
owned  contractor-operated  facilities  or 
research  centers  providing  continued 
support  for  mission-oriented,  large-scale 
programs  that  are  government-owmed  or 
controlled,  or  are  designated  as 
federally-funded  research  and 
development  centers. 

Research  and  development  means  all 
research  activities,  both  basic  and 
applied,  and  all  development  activities 
that  are  supported  at  universities, 
colleges,  and  other  non-profit 
institutions.  "Research"  is  defined  as  a 
systematic  study  directed  toward  fuller 


scientific  knowledge  or  understanding 
of  the  subject  studied.  "Development"  is 
the  systematic  use  of  knowledge  and 
understanding  gained  from  research 
directed  toward  the  production  of  useful 
materials,  devices,  systems,  or  methods, 
including  design  and  development  of 
prototypes  and  processes.  The  term 
research  also  includes  activities 
involving  the  training  of  individuals  in 
research  techniques  where  such 
activities  utilize  the  same  facilities  as 
other  research  and  development 
activities  and  where  such  activities  are 
not  included  in  the  instruction  function. 

Small  awards  means  a  grant  or 
cooperative  agreement  not  exceeding 
the  small  purchase  threshold  fixed  at  41 
U.S.C.  403(11). 

Subaward  means  an  award  of 
financial  assistance  in  the  form  of 
money,  or  property  in  lieu  of  money, 
made  under  an  award  by  a  recipient  to 
an  eligible  subrecipient  or  by  a 
subrecipient  to  a  lower  tier  subrecipient. 
The  term  includes  financial  assistance 
when  provided  by  any  legal  agreement, 
even  if  the  agreement  is  called  a 
contract,  but  does  not  include 
procurement  of  goods  and  services  nor 
does  it  include  any  form  of  assistance 
which  is  excluded  from  the  definition  of 
"award"  in  this  section. 

Subrecipient  means  the  legal  entity  to 
which  a  subaward  is  made  and  which 
is  accountable  to  the  recipient  for  the 
use  of  the  funds  provided. 

Supplies  means  all  personal  property 
excluding  equipment,  intangible 
property,  and  debt  instruments  as 
defined  in  this  section,  and  inventions 
of  a  contractor  conceived  or  first 
actually  reduced  to  practice  in  the 
performance  of  work  under  a  funding 
agreement  ("subject  inventions"),  as 
defined  in  37  CFR  part  401,  "Rights  to 
Inventions  Made  by  Nonprofit 
Organizations  and  Small  Business  Firms 
Under  Government  Grants,  Contracts, 
and  Cooperative  Agreements." 

Suspension  means  an  action  by 
USAID  that  temporarily  withdraws 
Federal  sponsorship  under  an  award, 
pending  corrective  action  by  the 
recipient  or  pending  a  decision  to 
terminate  the  award.  Suspension  of  an 
award  is  a  separate  action  from 
suspension  under  USAID  regulations 
implementing  E.O.s  12549  and  12689, 
"Debarment  and  Suspension."  See  22 
CFR  Part  208. 

Termination  means  the  cancellation 
of  USAID  sponsorship,  in  whole  or  in 
part,  under  an  agreement  at  any  time 
prior  to  the  date  of  completion. 

Third  party  in-kind  contributions 
means  the  value  of  non-cash 
contributions  provided  by  non-Federal 
third  parties.  Third  party  in-kind 


contributions  may  be  in  the  form  of  real 
property,  equipment,  supplies  and  other 
expendable  property,  and  the  value  of 
goods  and  services  directly  benefiting 
and  specifically  identifiable  to  the 
project  or  program. 

Unliquidated  obligations,  for  financial 
reports  prepared  on  a  cash  basis,  means 
the  amount  of  obligations  incurred  by 
the  recipient  that  have  not  been  paid. 
For  reports  prepared  on  an  accrued 
expenditure  basis,  they  represent  the 
amount  of  obligations  incurred  by  the 
recipient  for  which  an  outlay  has  not 
been  recorded. 

Unobligated  balance  means  the 
portion  of  the  funds  authorized  by 
USAID  that  has  not  been  obligated  by 
the  recipient  and  is  determined  by 
deducting  the  cumulative  obligations 
from  the  cumulative  funds  authorized. 

Unrecovered  indirect  cost  means  the 
difference  between  the  amount  awarded 
and  the  amount  which  could  have  been 
awarded  under  the  recipient's  approved 
negotiated  indirect  cost  rate. 

USAID  means  the  United  States 
Agency  for  International  Development. 

Working  capital  advance  means  a 
procedure  whereby  funds  are  advanced 
to  the  recipient  to  cover  its  estimated 
disbursement  needs  for  a  given  initial 
period. 

§  226.3    Effect  on  other  issuances. 

For  awards  subject  to  this  part,  all 
administrative  requirements  of  codified 
program  regulations,  program  manuals, 
handbooks  and  other  nonregulatorv 
materials  which  are  inconsistent  with 
the  requirements  of  this  part  shall  be 
superseded,  except  to  the  extent  they 
are  required  by  statute,  or  authorized  in 
accordance  with  the  deviations 
provision  §  226.4. 

§226.4    Deviations. 

The  Office  of  Management  and  Budget 
(OMB)  may  grant  exceptions  for  classes 
of  grants  or  recipients  subject  to  the 
requirements  of  this  part  when 
exceptions  are  not  prohibited  by  statute. 
However,  in  the  interest  of  maximum 
uniformity,  exceptions  from  the 
requirements  of  this  part  shall  be 
permitted  only  in  unusual 
circumstances.  USAID  may  apply  more 
restrictive  requirements  to  a  class  of 
recipients  when  approved  by  OMB. 
USAID  may  apply  less  restrictive 
requirements  when  awarding  small 
awards,  except  for  those  requirements 
which  are  statutory.  Exceptions  on  a 
case-by-case  basis  may  also  be  made  by 
the  USAID  Deputy  Assistant 
Administrator  for  Management. 

§226.5    Subawards. 

Unless  sections  of  this  part 
specifically  exclude  subrecipients  from 


coverage,  the  provisions  of  this  part 
shall  be  applied  to  subrecipients  if  such 
subrecipients  are  organizations  which,  if 
receiving  awards  directly  from  USAID. 
would  fall  within  the  definition  of 
recipients.  State  and  local  government 
subrecipients  are  subject  to  the 
provisions  of  regulations  implementing 
the  grants  management  common  rule, 
"Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments,"  as 
amended. 

Subpart  B — Pre-award  Requirements 

§226.10    Purpose. 

Sections  226.11  through  226.17 
prescribe  forms  and  instructions  and 
other  pre-award  matters  to  be  used  in 
applying  for  USAID  awards. 

§226.11     Pre-award  policies. 

(a)  Use  of  Grants  and  Cooperative 
Agreements,  and  Contracts.  In  each 
instance  USAID  shall  decide  on  the 
appropriate  award  instrument  (i.e..  grant 
cooperative  agreement  or  contract).  The 
Federal  Grant  and  Cooperative 
Agreement  Act  (31  U.S.C.  6301-08) 
governs  the  use  of  grants,  cooperative 
agreements  and  contracts.  A  grant  or 
cooperative  agreement  shall  be  used 
only  when  the  principal  purpose  of  a 
transaction  is  to  accomplish  a  public 
purpose  of  support  or  stimulation 
authorized  by  Federal  statute.  The 
statutory  criterion  for  choosing  between 
grants  and  cooperative  agreements  is 
that  for  the  latter,  "substantial 
involvement  is  expected  between  the 
executive  agency  and  the  State,  local 
government,  or  other  recipient  when 
carrying  out  the  activity  contemplated 
in  the  agreement."  Contracts  shall  be 
used  when  the  principal  purpose  is 
acquisition  of  property  or  services  for 
the  direct  benefit  or  use  of  the  Federal 
Government. 

(b)  Public  Notice  and  Priority  Setting. 
USAID  shall  notify  the  public  of  its 
intended  funding  priorities  for 
discretionary  grant  programs,  unless 
funding  priorities  are  established  by 
Federal  statute. 

§226.12    Forms  for  applying  for  Federal 
assistance. 

(a)  USAID  shall  comply  with  the 
applicable  report  clearance 
requirements  of  5  CFR  part  1320, 
"Controlling  Paperwork  Burdens  on  the 
Public."  with  regard  to  all  forms  used  in 
place  of  or  as  a  supplement  to  the 
Standard  Form  424  (SF-424)  series. 

(b)  Applicants  shall  use  the  SF-424 
series  or  those  forms  and  instructions 
prescribed  by  USAID. 

(c)  For  Federal  programs  covered  by 
E.O.  12372.  "Intergovernmental  Review 


of  Federal  Programs."  the  applicant 
shall  complete  the  appropriate  sections 
of  the  SF-424  (Application  for  Federal 
Assistance)  indicating  whether  the 
application  was  subject  to  review  by  the 
State  Single  Point  of  Contact  (SPOC). 
The  name  and  address  of  the  SPOC  for 
a  particular  State  can  be  obtained  from 
the  Federal  awarding  agcncv  or  the 
Catalog  of  Federal  Domestic  Assistance. 
The  SPOC  shall  advise  the  applicant 
whether  the  program  for  which 
application  is  made  has  been  selected 
by  that  State  for  review. 

(d)  Federal  awarding  agencies  that  do 
not  use  the  SF-424  form  should  indicate 
whether  the  application  is  subject  to 
review  by  the  State  under  E.O.  12372. 

§  226.13    Debarment  and  suspension. 

rSAID  and  recipients  shall  comply 
with  the  nonprocurement  debarment 
and  suspension  common  rule 
implementing  E.O.s  12549  and  12689. 
"Debarment  and  Suspension."  22  CFR 
Part  208.  This  common  rule  restricts 
subawards  and  contracts  with  certain 
parties  that  are  debarred,  suspended  or 
otherwise  e.xcluded  from  or  ineligible 
for  participation  in  Federal  assistance 
programs  or  activities. 

§226.14    Special  award  conditions. 

If  an  applicant  or  recipient:  Has  a 
histor\-  of  poor  performance,  is  not 
financially  stable,  has  a  management 
system  that  does  not  meet  the  standards 
prescribed  in  this  part,  has  not 
conformed  to  the  terms  and  conditions 
of  a  previous  award,  or  is  not  otherwise 
responsible,  the  USAID  Agreement 
Officer  may  impose  additional 
requirements  as  needed,  provided  that 
such  applicant  or  recipient  is  notified  in 
uTiting-as  to:  The  nature  of  the 
additional  requirements,  the  reason  whv 
the  additional  requirements  are  lieing 
imposed,  the  nature  of  the  corrective 
action  needed,  the  time  allowed  for 
completing  the  corrective  actions,  and 
the  method  for  requesting 
reconsideration  of  the  additional 
requirements  imposed.  Anv  special 
conditions  will  be  promptly  removed 
once  the  conditions  that  prompted  them 
have  been  corrected. 

§  226.15    Metric  system  of  measurement. 

(a)  The  Metric  Conversion  .^ct.  as 
amended  by  the  Omnibus  Trade  and 
Competitiveness  Act  (15  U.S.C.  205) 
declares  that  the  metric  system  is  the 
preferred  measurement  system  for  U.S. 
trade  and  commerce. 

(b)  Wherever  measurements  are 
required  or  authorized,  they  shall  be 
made,  computed,  and  recorded  in 
metric  system  units  of  measurement, 
unless  othenvise  authorized  bv  the 
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agreement!  officer  in  writing  when  it  has 
been  found  that  such  usage  is 
impractical  or  is  likely  to  cause  U.S. 
firms  to  e^iperience  significant 
inefficiencies  or  the  loss  of  markets. 
Where  the  metric  system  is  not  the 
predominijit  standard  for  a  particular 
application,  measurements  may  be 
expressed  in  both  the  metric  and  the 
traditional  equivalent  units,  provided 
the  metric  units  are  listed  first. 

§  226. 1 6    Resource  Conservation  and 
Recovery  Act 


ch  i 
fuids 
6C02. 


Under  tie  Act.  any  U.S.  State  agency 
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s  must  comply  with 
Section  6002  requires  that 
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procurement  programs  funded 
Federal  funds  to  the  purchase  of 
ucts  pursuant  to  the  EPA 
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§  226.17    CertiflcatJons  and 
representations. 
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irohibited  by  statute  or 
r  tgulation,  USAID  may  at  some 
I.  allow  recipients  to  submit 
ficati^ns  and  representations 

statute,  executive  order,  or 
on  an  annual  basis,  if  the 
have  ongoing  and  continuing 
s  with  the  agency.  Annual 
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Subpart  Q — Post-Award  Requirennents 

Financialjand  Program  Management 

§  226.20    I  >urpose  of  financial  and  program 
managem<  nt 

Section;  226.21  through  226.28 
prescribe  standards  for  financial 
managem  ;nt  systems,  methods  for 
making  p;  lyments  and  rules  for: 
Satisfjdnj  cost  sharing  and  matching 
requirem(  nts,  accounting  for  program 
income,  b  udget  revision  approvals, 
making  ai  idits,  determining  allowability 
of  costs  a  id  establishing  funds 
availabili  y. 


§  226^1    Standards  tor  financial 
management  systems. 

(a)  Recipients  shall  relate  financial 
data  to  performance  data  and  develop 
unit  cost  information  whenever 
practical. 

(b)  Recipients'  financial  management 
systems  shall  provide  for  the  following. 

(1)  Accurate,  current  and  complete 
disclosure  of  the  financial  results  of 
each  federally-sponsored  project  or 
program  in  accordance  with  the 
reporting  requirements  set  forth  in 

§  226.52.  While  USAID  requires 
reporting  on  an  accrual  basis,  if  the 
recipient  maintains  its  records  on  other 
than  an  accrual  basis,  the  recipient  shall 
not  be  required  to  establish  an  accrual 
accounting  system.  These  recipients 
may  develop  such  accrual  data  for  their 
reports  on  the  basis  of  an  analysis  of  the 
documentation  on  hand. 

(2)  Records  that  identify  adequately 
the  source  and  application  of  funds  for 
federally-sponsored  activities.  These 
records  shall  contain  information 
pertaining  to  all  Federal  awards, 
authorizations,  obhgations,  unobligated 
balances,  assets,  outlays,  income  and 
interest. 

(3)  Effective  control  over  and 
accountability  for  all  funds,  property 
and  other  assets.  Recipients  shall 
adequately  safeguard  all  such  assets  and 
assure  they  are  uSed  solely  for 
authorized  purposes. 

(4)  Comparison  of  outlays  with  budget 
amounts  for  each  award.  Whenever 
appropriate,  financial  information 
should  be  related  to  performance  and 
unit  cost  data. 

(5)  Written  procedures  to  minimize 
the  time  elapsing  between  the  transfer  of 
funds  to  the  recipient  from  the  U.S. 
Treasury  and  the  issuance  or 
redemption  of  checks,  warrants  or 
ipayments  by  other  means  for  program 
purposes  by  the  recipient.  To  the  extent 
that  the  provisions  of  the  Cash 
Management  Improvement  Act  (CMIA) 
(Pub.  L.  101-453)  govern,  payment 
methods  of  State  agencies, 
instrumentalities,  and  fiscal  agents  shall 
be  consistent  with  CMIA  Treasury-State 
Agreements  or  the  CMIA  default 
procedures  codified  at  31  CFR  part  205, 
"Withdrawal  of  Cash  from  the  Treasury 
for  Advances  under  Federal  Grant  and 
Other  Programs." 

(6)  Written  procedures  for 
determining  the  reasonableness, 
allocability  and  allowability  of  costs  in 
accordance  with  the  provisions  of  the 
applicable  Federal  cost  principles  and 
the  terms  and  conditions  of  the  award. 

(7)  Accounting  records,  including  cost 
accounting  records,  that  are  supported 
by  source  documentation. 


(c)  Where  the  Federal  Government 
guarantees  or  insures  the  repayment  of 
money  borrowed  by  the  recipient, 
USAID,  at  its  discretion,  may  require 
adequate  bwnding  and  insurance'if  the 
bonding  and  insurance  requirements  of 
the  recipient  are  not  deemed  adequate 
to  protect  the  interest  of  the  Federal 
Government. 

(d)  USAID  may  require  adequate 
fidelity  bond  coverage  where  the 
recipient  lacks  sufficient  coverage  to 
protect  the  Federal  Government's 
interest. 

(e)  Where  bonds  are  required  in  the 
situations  described  above,  the  bonds 
shall  be  obtained  from  companies 
holding  certificates  of  authority  as 
acceptable  sureties,  as  prescribed  in  31 
CFR  part  223,  "Surety  Companies  Doing 
Business  with  the  United  States." 

§226.22    Payment 

(a)  Payment  methods  shall  minimize 
the  time  elapsing  between  the  transfer  of 
funds  from  the  United  States  Treasury 
and  the  issuance  or  redemption  of 
checks,  warrants,  or  payment  by  other 
means  by  the  recipients.  Payment 
methods  of  State  agencies  or 
instrumentalities  shall  b>e  consistent 
with  Treasury-State  CMIA  agreements 
or  default  procedures  codified  at  31  CFR 
part  205. 

(b)(1)  Recipients  will  be  paid  in 
advance,  provided  they  maintain  or 
demonstrate  the  willingness  to 
maintain: 

(i)  Written  procedures  that  minimize 
the  time  elapsing  between  the  transfer  of 
funds  and  disbursement  by  the 
recipient,  and 

(ii)  financial  management  systems 
that  meet  the  standards  for  fund  control 
and  accountability  as  established  in 
Section  226.21. 

(2)  Cash  advances  to  a  recipient 
organization  shall  be  limited  to  the 
minimum  amounts  needed  and  be  timed 
to  be  in  accordance  with  the  actual, 
immediate  cash  requirements  of  the 
recipient  organization  in  carrying  out 
the  purpose  of  the  approved  program  or 
project.  The  timing  and  amount  of  cash 
advances  shall  be  as  close  as  is 
administratively  feasible  to  the  actual 
disbursements  by  the  recipient 
organization  for  direct  program  or 
project  costs  and  the  proportionate 
share  of  any  allowable  indirect  costs. 

(c)  Whenever  possible,  advances  will 
be  consolidated  to  cover  anticipated 
cash  needs  for  all  awards  made  by 
USAID  to  the  recipient. 

(1)  Advance  payment  mechanisms 
include,  but  are  not  limited  to,  USAID 
Letter  of  Credit,  Treasury  check  and 
electronic  funds  transfer. 
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(2)  Advance  payment  mechanisms  are 
subject  to  31  CFR  part  205. 

(3)  Recipients  will  be  authorized  to 
submit  requests  for  advances  and 
reimbursements  at  least  monthly  when 
electronic  fund  transfers  are  not  used. 

(d)  Requests  for  Treasury  check 
advance  payment  shall  be  submitted  on 
SF-270,  "Request  for  Advance  or 
Reimbursement,"  or  other  forms  as  may 
be  authorized  by  OMB.  This  form  is  not 
to  be  used  when  Treasury  check 
advance  payments  are  made  to  the 
recipient  automatically  through  the  use 
of  a  predetermined  payment  schedule  or 
if  precluded  by  special  USAID 
instructions  for  electronic  funds 
transfer. 

(e)  Reimbursement  is  the  preferred 
method  when  the  requirements  in 
paragraph  (b)  of  this  section  carmot  be 
met.  USAID  may  also  use  this  method 
on  any  construction  agreement,  or  if  the 
major  portion  of  the  construction  project 
is  accomplished  through  private  market 
financing  or  Federal  loans,  and  the 
Federal  assistance  constitutes  a  minor 
portion  of  the  project. 

(1)  When  the  reimbursement  method 
is  used,  USAID  shall  make  payment 
within  30  days  after  receipt  of  the 
billing,  unless  the  billing  is  improper. 

(2)  Recipients  are  authorizea  to 
submit  a  request  for  reimbursement  at 
least  monthly  when  electronic  funds 
transfers  are  not  used. 

(0  If  a  recipient  cannot  meet  the 
criteria  for  advance  payments  and 
USAID  has  determined  that 
reimbursement  is  not  feasible  because 
the  recipient  lacks  sufficient  working 
capital,  the  USAID  Agreement  Officer 
may  provide  cash  on  a  working  capital 
advance  basis.  Under  this  procedure, 
USAID  shall  advance  casn  to  the 
recipient  to  cover  its  estimated 
disbursement  needs  for  an  initial  period 
generally  geared  to  the  recipient's 
disbursing  cycle,  normally  30  days. 
Thereafter,  USAID  shall  reimburse  the 
recipient  for  its  actual  cash 
disbursements.  The  working  capital 
advance  method  of  payment  will  not  be 
used  for  recipients  unwilling  or  unable 
to  provide  timely  advances  to  their 
subrecipients  to  meet  the  subrecipients' 
actual  cash  disbursements. 

(g)  To  the  extent  available,  recipients 
shall  disburse  funds  available  from 
repayments  to  and  interest  earned  on  a 
revolving  fund,  program  income, 
rebates,  refunds,  contract  settlements, 
audit  recoveries  and  interest  earned  on 
such  funds  before  requesting  additional 
cash  payments.  This  paragraph  is  not 
applicable  to  such  earnings  which  are 
generated  as  foreign  currencies. 

(h)  Unless  otherwise  required  by 
statute.  USAID  will  not  withhold 


payments  for  proper  charges  made  by 
recipients  at  any  time  during  the  project 
period  unless: 

(1)  A  recipient  has  failed  to  comply 
with  the  project  objectives,  the  terms 
and  conditions  of  the  award,  or  Federal 
reporting  requirements,  or 

(2)  The  recipient  or  subrecipient  is 
delinquent  in  a  debt  to  the  United  States 
as  defined  in  OMB  Circular  A-129, 
"Managing  Federal  Credit  Programs." 
Under  such  conditions,  USAID  may, 
upon  reasonable  notice,  inform  the 
recipient  that  payments  shall  not  be 
made  for  obligations  incurred  after  a 
specified  date  until  the  conditions  are 
corrected  or  the  indebtedness  to  the 
Federal  Government  is  liquidated. 

(i)  Standards  governing  the  use  of 
banks  and  other  institutions  as 
depositories  of  funds  advanced  under 
awards  are  as  follows. 

(1)  Except  for  situations  described  in 
paragraph  (i){2)  of  this  section,  or  as 
otherwise  provided  in  USAID 
regulations  or  implementing  guidance 
governing  endowment  funds,  USAID 
does  not  require  separate  depository 
accounts  for  funds  provided  to  a 
recipient  or  establish  any  eligibility 
requirements  for  depositories  for  funds 
provided  to  a  recipient.  However, 
recipients  must  be  able  to  account  for 
the  receipt,  obligation  and  expenditure 
of  funds. 

(2)  Advances  of  Federal  funds  shall  be 
deposited  and  maintained  in  insured 
accounts  whenever  possible. 

(j)  Consistent  with  the  national  goal  of 
expanding  the  opportunities  for  women- 
ouTied  and  minority-owned  business 
enterprises,  recipients  are  encouraged  to 
use  women-owned  and  minority-owned 
banks  (a  bank  which  is  owned  at  least 
50  percent  by  women  or  minority  group 
members). 

(k)  Recipients  shall  maintain 
advances  of  Federal  funds  in  interest 
bearing  accounts,  unless: 

(1)  Tne  recipient  receives  less  than 
5120,000  in  Federal  awards  per  year, 

(2)  The  best  reasonably  available 
interest  bearing  account  would  not  be 
expected  to  earn  interest  in  e.xcess  of 
S250  per  year  on  Federal  cash  balances, 
or 

(3)  The  depository  would  require  an 
average  or  minimum  balance  so  high 
that  it  would  not  be  feasible  within  the 
expected  Federal  and  non-Federal  cash 
resources. 

(1)  Except  as  otherwise  provided  in 
the  terms  and  conditions  of  the  award 
in  accordance  with  USAID  regulations 
or  other  implementing  guidance,  for 
those  entities  where  CMIA  and  its 
imp'iementing  regulations  do  not  apply, 
interest  earned  on  Federal  advances 
deposited  in  interest  bearing  accounts 


shall  be  remitted  annually  to 
Department  of  Health  and  Human 
Services.  Payment  Management  System, 
Rockville,  MD  20852.  Interest  amounts 
up  to  $250  per  year  may  be  retained  by 
the  recipient  for  administrative  expense. 
State  universities  and  hospitals  shall 
comply  with  CMIA,  as  it  pertains  to 
interest.  If  an  entity  subject  to  CMIA 
uses  its  own  funds  to  pay  pre-award 
costs  for  discretionary  awards  without 
prior  written  approval  from  the  Federal 
awarding  agency,  it  waives  its  right  to 
recover  the  interest  under  CMIA. 

(m)  Except  as  noted  elsewhere  in  this 
part,  only  the  following  forms  shall  be 
authorized  for  the  recipients  in 
requesting  advances  and 
reimbursements.  USAID  shall  not 
require  more  than  an  original  and  two 
copies  of  these  forms. 

(1)  The  SF-270.  Request  for  Advance 
or  Reimbursement,  is  the  standard  form 
for  all  nonconstruction  programs  when 
electronic  funds  transfer  or 
predetermined  advance  methods  are  not 
used.  USAID  has  the  option  of  using 
this  form  for  construction  programs  in 
lieu  of  the  SF-271,  "Outlay  Report  and 
Request  for  Reimbursement  for 
Construction  Programs." 

(2)  The  SF-271,  Outlay  Report  and 
Request  for  Reimbursement  for 
Construction  Programs,  is  the  standard 
form  to  be  used  for  requesting 
reimbursement  for  construction 
programs.  However.  USAID  may 
substitute  the  SF-270  when  it 
determines  that  it  provides  adequate 
information  to  meet  Federal  needs. 

§  228.23    Cost  sharing  or  matching. 

(a)  All  contributions,  including  cash 
and  third  party  inkind.  shall  be 
accepted  as  part  of  the  recipient's  cost 
sharing  or  matching  when  such 
contributions  meet  all  of  the  following 
criteria. 

(1)  Are  verifiable  from  the  recipient's 
records. 

(2)  .^re  not  included  as  contributions 
for  any  other  federally-assisted  project 
or  program. 

(3)  Are  necessary'  and  reasonable  for 
proper  and  efficient  accomplishment  of 
project  or  program  objectives. 

(4)  Are  allowable  under  the  applicable 
cost  principles. 

(5)  Are  not  paid  by  the  Federal 
Government  under  another  award, 
except  where  authorized  by  Federal 
statute  to  be  used  for  cost  sharing  or 
matching. 

(6)  Are  provided  for  in  the  approved 
budget. 

(7)  Conform  to  other  provisions  of  this 
part,  as  applicable. 
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services  furnished  by 
and  technical  personnel, 
and  other  skilled  and 
abor  may  be  counted  as  cost 
matching  if  the  service  is  an 

necessary  part  of  an 
iroject  or  program.  Rates  for 
ervices  shall  be  consistent 
paid  for  similar  work  in  the 
organizations.  In  those 
which  the  required  skills 
in  the  recipient 
rates  shall  be  consistent 
paid  for  similar  work  in  the 

in  which  the  recipient 
or  the  kind  of  services 
n  either  case,  paid  fringe 
are  reasonable,  allowable, 
mav  be  included  in  the 


F  loy 


an  employer  other  than  the 
4imishes  the  services  of  an 
these  services  shall  be  valued 
ee's  regular  rate  of  pay 
ajioimt  of  fringe  benefits  that 
,  allowable,  and  allocable, 
of  overhead  costs), 
1  hese  services  are  in  the  same 
■  which  the  employee  is  normally 


supplies  may  include 
as  expendable  equipment, 
ies,  laboratory  supplies  or 
and  classroom  supplies, 
to  donated  supplies 
n  the  cost  sharing  or  matching 
be  reasonable  and  shall  not 
fair  market  value  of  the 
t  the  time  of  the  donation, 
nethod  used  for  determining 

or  matching  for  donated 
,  buildings  and  land  for 
passes  to  the  recipient  may 


ip  >1 


ass<  ssed 


differ  according  to  the  purpose  of  the 
award,  if: 

(1)  If  the  purpose  of  the  award  is  to 
assist  the  recipient  in  the  acquisition  of 
equipment,  buildings  or  land,  the  total 
value  of  the  donated  property  may  be 
claimed  as  cost  sharing  or  matching,  or 

(2)  If  the  purpose  of  the  award  is  to 
support  activities  that  require  the  use  of 
equipment,  buildings  or  land,  normally 
only  depreciation  or  use  charges  for 
equipment  and  buildings  may  be  made. 
However,  the  full  Value  of  equipment  or 
other  capital  assets  and  fair  rental 
charges  for  land  may  be  allowed, 
provided  that  the  USAID  Agreement 
Officer  has  approved  the  charges. 

(h)  The  value  of  donated  property 
shall  be  determined  in  accordance  with 
the  usual  accounting  policies  of  the 
recipient,  with  the  following 
qualifications. 

(1)  The  value  of  donated  land  and 
buildings  shall  not  exceed  its  fair 
market  value  at  the  time  of  donation  to 
the  recipient  as  established  by  an 
independent  appraiser  (e.g.,  certified 
real  property  appraiser  or  General 
Services  Administration  representative) 
and  certified  by  a  responsible  official  of 
the  recipient. 

(2)  The  value  of  donated  equipment 
shall  not  exceed  the  fair  market  value  of 
equipment  of  the  same  age  and 
condition  at  the  time  of  donation. 

(3)  The  value  of  donated  space  shall 
not  exceed  th^air  rental  value  of 
comparable  space  as  established  by  an 
independent  appraisal  of  comparable 
space  and  facilities  in  a  privately-owned 
building  in  the  same  locality. 

(4)  The  value  of  loaned  equipment 
shall  not  exceed  its  fair  rental  value. 

(i)  The  following  requirements  pertain 
to  the  recipient's  supporting  records  for 
in-kind  contributions  from  third  parties. 

(1)  Volunteer  services  shall  be 
documented  and,  to  tlie  extent  feasible, 
supported  by  the  same  methods  used  by 
the  recipient  for  its  own  employees, 

(2)  The  basis  for  determining  the 
valuation  for  personal  services,  material, 
equipment,  buildings  and  land  shall  be 
documented. 

§  226.24    Program  income. 

(a)  Recipients  shall  apply  the 
standards  set  forth  in  this  section  to 
account  for  program  income  related  to 
projects  financed  in  whole  or  in  part 
with  Federal  fimds. 

(b)  Except  as  provided  in  paragraph 
(h)  of  this  section,  program  income 
earned  during  the  project  period  shall 
be  retained  by  the  recipient  and,  in 
accordance  with  USAID  regulations, 
other  implementing  guidance,  or  the 
terms  and  conditions  of  the  award,  shall 


be  used  in  one  or  more  of  the  following 
ways: 

(1)  Added  to  funds  committed  by 
USAID  and  the  recipient  to  the  project 
or  program,  and  used  to  further  eligible 
project  or  program  objectives. 

(2)  Used  to  finance  the  non-Federal 
share  of  the  project  or  program. 

(3)  Deducted  from  the  total  project  or 
program  allowable  cost  in  determining 
the  net  allowable  costs  on  which  the 
Federal  share  of  costs  is  based. 

(c)  When  the  agreement  authorizes  the 
disposition  of  program  income  as 
described  in  paragraph  (b)(1)  or  (b)(2)  of 
this  section,  program  income  in  excess 
of  any  Umits  stipulated  shall  be  used  in 
accordance  with  paragraph  (b)(3)  of  this 
section. 

(d)  If  the  terms  and  conditions  of  the 
award  do  not  specify  how  program 
income  is  to  be  used,  paragraph  (b)(3)  of 
this  section  shall  apply  automatically  to 
all  projects  or  programs  except  research. 
•For  awards  that  support  research, 
paragraph  (b)[\)  of  this  section  shall 
apply  automatically  unless  the  terms 
and  conditions  of  the  award  provide 
another  alternative,  or  the  recipient  is 
subject  to  special  award  conditions,  as 
indicated  in  §226.14.  Recipients  which 
are  commercial  organizations  may  not 
apply  paragraph  (b)(1)  of  this  section,  in 
accordance  with  §  226.82  of  this  part. 

(c)  Unless  the  terms  and  conditions  of 
the  award  provide  otherwise,  recipients 
shall  have  no  obligation  to  the  Federal 
Government  regarding  program  income 
earned  after  the  end  of  the  project 
period. 

(0  Costs  incident  to  the  generation  of 
program  income  may  be  deducted  from 
gross  income  to  determine  program 
income,  provided  these  costs  have  not 
been  charged  to  the  award  and  they 
comply  with  the  cost  principles 
applicable  to  the  award  funds. 

(g)  Proceeds  from  the  sale  of  property 
shall  be  handled  in  accordance  with  the 
requirements  of  the  Property  Standards 
(See  §§  226.30  through  226.37). 

(h)  Unless  the  terms  and  condition  of 
the  award  provide  otherwise,  recipients 
shall  have  no  obligation  to  the  Federal 
Government  vdth  respect  to  program 
income  earned  from  license  fees  and 
royalties  for  copyrighted  material, 
patents,  patent  applications,  trademarks, 
and  inventions  produced  under  an 
.  award.  However,  Patent  and  Trademark 
Amendments  (35  U.S.C.  18)  apply  to 
inventions  made  under  an  experimental, 
developmental,  or  research  award. 

§  226.25    Revision  of  budget  and  program 
plans. 

(a)  The  budget  plan  is  the  financial 
expression  of  the  project  or  program  as 
approved  during  the  award  process.  It 


may  include  either  the  sum  of  the 
Federal  and  non-Federal  shares,  or  only 
the  Federal  share,  depending  upon 
USAID  requirements  as  reflected  in  the 
terms  and  conditions  of  the  agreement. 
It  shall  be  related  to  performance  for 
program  evaluation  purposes  whenever 
appropriate. 

(b)  Recipients  are  required  to  report 
deviations  from  budget  and  program 
plans,  and  request  prior  approvals  for 
budget  and  program  plan  revisions,  in 
accordance  with  this  section. 

(c)  For  nonconstruction  awards, 
recipients  shall  request  prior  approvals 
from  the  USAID  Agreement  Officer  for 
one  or  more  of  the  following  program  or 
budget  related  reasons: 

(1)  Change  in  the  scope  or  the 
objective  of  the  project  or  program  (even 
if  there  is  no  associated  budget  revision 
requiring  prior  written  approval). 

(2)  Change  in  a  key  person  specified 
in  the  application  or  award  document. 

(3)  The  absence  for  more  than  three 
months,  or  a  25  percent  reduction  in 
time  devoted  to  the  project,  by  the 
approved  project  director  or  principal 
investigator. 

(4)  The  need  for  additional  Federal 
funding. 

(5)  The  transfer  of  amounts  budgeted 
for  indirect  costs  to  absorb  increases  in 
direct  costs,  or  vice  versa. 

(6)  The  inclusion,  unless  waived  in 
the  agreement  by  USAID,  of  costs  that 
require  prior  approval  in  accordance 
with  OMB  Circular  A-21,  "Cost 
Principles  for  Institutions  of  Higher 
Education,"  OMB  Circular  A-122,  "Cost 
Principles  for  Non-Profit 
Organizations,"  or  45  CFR  part  74, 
Appendix  E,  "Principles  for 
Determining  Costs  Applicable  to 
Research  and  Development  under 
Grants  and  Contracts  with  Hospitals,"  or 
48  CFR  part  31,  "Contract  Cost 
Principles  and  Procedures,"  as 
applicable. 

(7)  The  transfer  of  funds  allotted  for 
training  allowances  (direct  payment  to 
trainees)  to  other  categories  of  expense. 

(8)  Unless  described  in  the 
application  and  funded  in  the  approved 
budget  of  the  award,  the  subaward, 
transfer  or  contracting  out  of  any  work 
under  an  award.  This  provision  does  not 
apply  to  the  purchase  of  supplies, 
material,  equipment  or  general  support 
services. 

(d)  No  other  prior  approval 
requirements  for  specific  items  may  be 
imposed  unless  a  deviation  has  been 
approved  by  OMB. 

(e)  USAID  may  waive  cost-related  and 
administrative  prior  written  approvals 
required  by  this  part  and  OMB  Circulars 
A-21  and  A-122,  except  for 
requirements  listed  in  paragraphs  (c)(1) 


and  (c)(4)  of  this  section.  Such  waivers 
may  authorize  recipients  to  do  any  one 
or  more  of  the  following: 

(1)-Incur  pre-award  costs  90  calendar 
days  prior  to  award  or  more  than  90 
calendar  days  with  the  prior  approval  of 
the  USAID  Agreement  Officer.  All  pre- 
award  costs  are  incurred  at  the 
recipient's  risk  (i.e.,  USAID  is  under  no 
obligation  to  reimbiu-se  such  costs  if  for 
any  reason  the  recipient  does  not 
receive  an  award  or  if  the  award  is  less 
than  anticipated  and  inadequate  to 
cover  such  costs). 

(2)  Initiate  a  one-time  extension  of  the 
expiration  date  of  the  award  of  up  to  12 
months.  For  one-time  extensions,  the 
recipient  must  notify  the  USAID 
Agreement  Officer  in  WTiting,  with  the 
supporting  reasons  and  revised 
expiration  date,  at  least  10  days  before 
the  expiration  date  specified  in  the 
award.  This  one-time  extension  may  not 
be  exercised  merely  for  the  purpose  of 
using  unobligated  balances.  The 
recipient  may  initiate  a  one-time 
extension  unless  one  or  more  of  the 
following  conditions  apply: 

(i)  The  terms  and  conditions  of  award 
prohibit  the  extension. 

(ii)  The  extension  requires  additional 
Federal  funds. 

(iii)  The  extension  involves  any 
change  in  the  approved  objectives  or 
scope  of  the  project. 

(3)  Carry  forward  unobligated 
balances  to  subsequent  funding  periods. 

(4)  Except  for  awards  under  Section 
226.14  and  Subpart  E  of  this  part,  for 
awards  that  support  research,  unless 
USAID  provides  otherwise  in  the  award 
or  in  its  regulations  or  other 
implementing  guidance,  the  prior 
approval  requirements  described  in 
paragraphs  (e)  (1)  through  (3)  of  this 
section  are  automatically  waived  (i.e., 
recipients  need  not  obtain  such  prior 
approvals)  unless  one  of  the  conditions 
included  in  paragraph  (e)(2)  of  this 
section  applies. 

(f)  USAID  may.  at  its  option,  restrict 
the  transfer  of  funds  among  direct  cost 
categories  or  programs,  functions  and 
activities  for  awards  in  which  the 
Federal  share  of  the  project  exceeds 
SIOO.OOO  and  the  cumulative  amount  of 
such  transfers  exceeds  or  is  expected  to 
exceed  10  percent  of  the  total  budget  as 
last  approved  by  the  USAID  Agreement 
Officer.  USAID  shall  not  permit  a 
transfer  that  would  cause  any  Federal 
appropriation  or  part  thereof  to  be  used 
for  purposes  other  than  those  consistent 
with  the  original  intent  of  the 
appropriation. 

(g)  All  other  changes  to  non- 
construction  budgets,  except  for  the 
changes  described  in  paragraph  (j)  of 


this  section,  do  not  require  prior 
approval. 

(h)  For  construction  awards, 
recipients  shall  request  prior  wTitten 
approval  promptly  from  the  USAID 
Agreement  Officer  for  budget  revisions 
whenever: 

(1)  The  revision  results  from  changes 
in  the  scope  or  the  objective  of  the 
project  or  program. 

(2)  The  need  arises  for  additional 
Federal  funds  to  complete  the  project,  or 

(3)  A  revision  is  desired  which 
involves  specific  costs  for  which  prior 
written  approval  requirements  may  be 
imposed  consistent  with  the  applicable 
cost  principles  listed  in  §  226.27. 

(i)  No  other  prior  approval 
requirements  for  specific  items  may  be 
imposed  unless  a  deviation  has  been 
approved  by  OMB. 

(j)  When  USAID  makes  an  award  that 
provides  support  for  both  construction 
and  nonconstruction  work,  the  USAID 
Agreement  Officer  may  require  the 
recipient  to  request  prior  approval 
before  making  any  fund  or  budget 
transfers  between  the  two  types  of  work 
supported. 

(k)  For  both  construction  and 
nonconstruction  awards,  recipients 
shall  notify  the  US.MD  Agreement 
Officer  in  writing  promptly  whenever 
the  amount  of  Federal  authorized  funds 
is  expected  to  exceed  the  needs  of  the 
recipient  for  the  project  period  by  more 
than  S5000  or  five  percent  of  the  Federal 
award,  w'hichever  is  greater.  This 
notification  shall  not  be  required  if  an 
application  for  additional  funding  is 
submitted  for  a  continuation  award. 

(1)  When  requesting  approval  for 
budget  revisions,  recipients  shall  use 
the  budget  forms  that  were  used  in  the 
application  unless  the  USAID 
Agreement  Officer  indicates  a  letter  of 
request  suffices. 

(m)  Within  30  calendar  days  from  the 
date  of  receipt  of  the  request  for  budget 
revisions,  the  USAID  Agreement  Officer 
shall  review  the  request  and  notify  the 
recipient  whether  the  budget  revisions 
have  been  approved.  If  the  revision  is 
still  under  consideration  at  the  end  of 
30  calendar  days,  the  USAID  Agreement 
Officer  shall  inform  the  recipient  in 
uTiting  of  the  date  when  the  recipient 
may  expect  the  decision. 

§226.26    Non-Federal  audits. 

(a)  Recipients  and  subrecipients  shall 
be  subject  to  the  audit  requirements 
contained  in  OMB  Circular  .^-133. 
"Audits  of  Institutions  of  Higher 
Education  and  Other  Non-Profit 
Institutions." 

(b)  State  and  local  governments  shall 
be  subject  to  the  audit  requirements 
contained  in  the  Single  Audit  Act  (31 
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§  226.28    Fferiod  of  availability  of  funds. 

Where  a  funding  period  is  specified, 
a  recipien  may  charge  to  the  award 
only  allow  able  costs  resulting  from 
obligation  i  incurred  during  the  funding 
period  an(  any  pre-award  costs 
authorizec  by  the  USAID  Agreement 
Officer. 

Property  i  tandards 


F  urpose  of  property  standards. 
226.31  through  226.37  set 
standards  governing 
gemint  and  or  disposition  of 
ished  by  the  Federal 
or  whose  cost  was  charged 
supported  by  a  Federal 


f(  irm ! 


f  imi 


award.  USAID  shall  not  impose 
additional  requirements  unless 
specifically  reqiured  by  statute.  The 
recipient  may  use  its  own  property 
management  standards  and  procedures 
provided  it  observes  the  provisions  of 
§§  226.31  through  226.37. 

§226.31    Insurance  coverage. 

Recipients  shall,  at  a  minimum, 
provide  the  equivalent  insurance 
coverage  for  real  property  and 
equipment  acquired  with  Federal  funds 
as  provided  to  property  owned  by  the 
recipient.  Federally-owned  property 
need  not  be  insiu^d  unless  required  by 
the  terms  and  conditions  of  the  award. 

§  226.32    Real  property. 

(a)  Unless  the  agreement  provides 
otherwise,  title  to  real  property  shall 
vest  in  the  recipient  subject  to  the 
condition  that  the  recipient  shall  use  the 
real  property  for  the  authorized  purpose 
of  the  project  as  long  as  it  is  needed  and 
shall  not  encumber  the  property  without 
approval  of  the  Agreement  Officer. 

fb)  The  recipient  shall  obtain  written 
approval  from  the  Agreement  Officer  for 
the  use  of  real  property  in  other 
federally-sponsored  projects  when  the 
recipient  determines  that  the  property  is 
no  longer  needed  for  the  purpose  of  the 
original  project.  Use  in  other  projects 
shall  be  limited  to  those  under 
federally-sponsored  projects  (i.e., 
awards)  or  programs  that  have  purposes 
consistent  with  those  authorized  for 
support  by  USAID. 

(c)  When  the  real  property  is  no 
longer  needed  as  provided  in 
paragraphs  (a)  and  (b)  of  this  section, 
the  recipient  shall  request  disposition 
instructions  from  the  Agreement  Officer. 
The  Agreement  Officer  will  give  one  or 
more  of  the  following  disposition 
instructions: 

(1)  The  recipient  may  be  permitted  to 
retain  title  without  further  obligation  to 
the  Federal  Government  after  it 
compensates  the  Federal  Government 
for  that  percentage  of  the  current  fair 
market  value  of  the  property  attributable 
to  the  Federal  participation  in  the 
project. 

(2)  The  recipient  may  be  directed  to 
sell  the  property  under  guidelines 
provided  by  USAID  and  pay  the  Federal 
Government  for  that  percentage  of  the 
current  fair  meu-ket  value  of  the  property 
attributable  to  the  Federal  participation 
in  the  project  (after  deducting  actual 
and  reasonable  selling  and  fix-up 
expenses,  if  any,  from  the  sales 
proceeds).  When  the  recipient  is 
authorized  or  required  to  sell  the 
property,  proper  sales  procedures  shall 
be  established  that  provide  for 


competition  to  the  extent  practicable 
and  result  in  the  highest  possible  return. 

(3)  The  recipient  may  be  directed  to 
transfer  title  to  the  property  to  the 
Federal  Government  or  to  an  eligible 
third  party  provided  that,  in  such  cases, 
the  recipient  shall  be  entitled  to 
compensation  for  its  attributable 
percentage  of  the  current  fair  market 
value  of  the  property. 

§  226.33    Federally-owned  and  exempt 
property. 

(a)  Federally-owned  property.  (1)  Title 
to  federally-owned  property  remains 
vested  in  the  Federal  Government. 
Recipients  shall  submit  annually  em 
inventory  listing  of  federally-owned         ^ 
property  in  their  custody  to  USAID. 
Upon  completion  of  the  award  or  when 
the  property  is  no  longer  needed,  the 
recipient  shall  report  the  property  to 
USAID  for  further  Federal  agency 
utilization. 

(2)  If  USAID  has  no  further  need  for 
the  property,  it  shall  be  declared  excess 
and  reported  to  the  General  Services 
Administration,  unless  USAID  has 
statutory'  authority  to  dispose  of  the 
property  by  alternative  methods  (e.g.. 
the  authority  provided  by  the  Federal 
Technology  Transfer  Act  (15  U.S.C. 
3710(1))  to  donate  research  equipment  to 
educational  and  non-profit 
organizations  in  accordance  with  E.O. 
12821.  "Improving  Mathematics  and 
Science  Education  in  Support  of  the 
National  Education  Goals.") 
Appropriate  instructions  shall  be  issued 
to  the  recipient  by  USAID. 

(b)  Exempt  property.  When  statutory 
authority  exists.  USAID  has  the  option 
to  vest  title  to  property  acquired  with 
Federal  funds  in  the  recipient  without 
further  obligation  to  the  Federal 
Government  and  under  conditions 
USAID  considers  appropriate.  Such 
property  is  "exempt  property"  (see 
definition  in  §  226.2).  Should  USAID 
not  establish  conditions,  title  to  exempt 
property  upon  acquisition  shall  vest  in 
the  recipient  without  further  obligation 
to  the  Federal  Government. 

§  226.34    Equipment 

(a)  Unless  the  agreement  provides 
otherwise,  title  to  equipment  acquired 
by  a  recipient  with  Federal  funds  shall 
vest  in  the  recipient,  subject  to 
conditions  of  this  part. 

(b)  The  recipient  shall  not  use 
equipment  acquired  with  Federal  funds 
to  provide  services  to  non-Federal 
outside  organizations  for  a  fee  that  is 
less  than  private  companies  charge  for 
equivalent  services,  unless  specifically 
authorized  by  Federal  statute,  for  as 
long  as  the  Federal  Government  retains 
an  interest  in  the  equipment. 


(c)  The  recipient  shall  use  the 
equipment  in  the  project  or  program  for 
which  it  was  acquired  as  long  as 
needed,  whether  or  not  the  project  or 
program  continues  to  be  supported  by 
Federal  funds  and  shall  not  encumber 
the  property  without  approval  of 
USAID.  When  no  longer  needed  for  the 
original  project  or  program,  the 
recipient  shall  use  tlie  equipment  in 
connection  with  its  other  federally- 
sponsored  activities,  in  the  following 
order  of  priority: 

(1)  Activities  sponsored  by  USAID, 
then 

(2)  Activities  sponsored  by  other 
Federal  agencies. 

(d)  During  the  time  that  equipment  is 
used  on  the  project  or  program  for 
which  it  was  acquired,  the  recipient 
shall  make  it  available  for  use  on  other 
projects  or  programs  if  such  other  use 
will  not  interfere  with  the  work  on  the 
project  or  program  for  which  the 
equipment  was  originally  acquired.  First 
preference  for  such  other  use  shall  be 
given  to  other  projects  or  programs 
sponsored  by  USAID;  second  preference 
shall  be  given  to  projects  or  programs 
sponsored  by  other  Federal  agencies.  If 
the  equipment  is  owned  by  the  Federal 
Government,  use  on  other  activities  not 
sponsored  by  the  Federal  Government 
shall  be  permissible  if  authorized  by 
USAID.  User  charges  shall  be  treated  as 
program  income. 

(e)  When  acquiring  replacement 
equipment,  the  recipient  may  use  the 
equipment  to  be  replaced  as  trade-in  or 
sell  the  equipment  and  use  the  proceeds 
to  offset  the  costs  of  the  replacement 
equipment  subject  to  the  approval  of 
USAID. 

(f)  The  recipient's  property 
management  standards  for  equipment 
acquired  with  Federal  funds  and   ' 
federally-owned  equipment  shall 
include  all  of  the  following. 

(1)  Equipment  records  shall  be 
maintained  accurately  and  shall  include 
the  following  information. 

(i)  A  description  of  the  equipment. 

(ii)  Mdnufacturer's  serial  number, 
model  number,  Federal  stock  number, 
national  stock  number,  or  other 
identification  number. 

(iii)  Source  of  the  equipment, 
including  the  award  number. 

(iv)  Whether  title  vests  in  the 
recipient,  the  Federal  Government,  or 
other  specified  entity. 

(v)  Acquisition  date  (or  date  received, 
if  the  equipment  was  furnished  by  the 
Federal  Government)  and  cost. 

(vi)  Information  from  which  one  can 
calculate  the  percentage  of  Federal 
participation  in  the  cost  of  the 
equipment  (not  applicable  to  equipment 
furnished  by  the  Federal  Government). 


(vii)  Location  and  condition  of  the 
equipment  and  the  date  the  information 
was  reported. 

(viiij  Unit  acquisition  cost. 

(ix)  Ultimate  disposition  data, 
including  date  of  disposal  and  sales 
price  or  the  method  used  to  determine 
current  fair  market  value  where  a 
recipient  compensates  USAID  for  its 
share. 

(2)  Equipment  owned  by  the  Federal 
Government  shall  be  identified  to 
indicate  Federal  ownership. 

(3)  A  physical  inventory  of  equipment 
shall  be  taken  and  the  results  reconciled 
with  the  equipment  records  at  least  once 
every  two  years.  Any  differences 
between  quantities  determined  by  the 
physical  inspection  and  those  shown  in 
the  accounting  records  shall  be 
investigated  to  determine  the  causes  of 
the  difference.  The  recipient  shall,  in 
connection  with  the  inventory,  verify 
the  existence,  current  utilization,  and 
continued  need  for  the  equipment. 

(4)  A  control  system  shall  be  in  effect 
to  insure  adequate  safeguards  to  prevent 
loss,  damage,  or  theft  of  the  equipment. 
Any  loss,  damage,  or  theft  of  equipment 
shall  be  investigated  and  fully 
documented;  if  the  equipment  was 
owned  by  the  Federal  Government,  the 
recipient  shall  promptly  notify  the 
Federal  awarding  agency  with  whose 
funds  the  equipment  w-as  purchased. 

(5)  Adequate  maintenance  procedures 
shall  be  implemented  to  keep  the 
equipment  in  good  condition. 

(6)  Where  the  recipient  is  authorized 
or  required  to  sell  the  equipment, 
proper  sales  procedures  shall  be 
established  which  provide  for 
competition  to  the  extent  practicable 
and  result  in  the  highest  possible  return. 

(g)  When  the  recipient  no  longer 
needs  the  equipment,  the  equipment 
may  be  used  for  other  activities  in 
accordance  with  the  following 
standards.  For  equipment  with  a  current 
per  unit  fair  market  value  of  S5000  or 
more,  the  recipient  may  retain  the 
equipment  for  other  uses  provided  that 
compensation  is  made  to  the  original 
Federal  awarding  agency  or  its 
successor.  The  amount  of  compensation 
shall  be  computed  by  applying  the 
percentage  of  Federal  participation  in 
the  cost  of  the  original  project  or 
program  to  the  current  fair  market  value 
of  the  equipment.  If  the  recipient  has  no 
need  for  USAID-financed  equipment, 
the  recipient  shall  request  disposition 
instructions  from  the  Agreement  Officer. 
USAID  shall  determine  whether  the 
equipment  can  be  used  to  meet  the 
agency's  requirements.  If  no 
requirement  exists  within  USAID,  the 
availability  of  the  equipment  shall  be 
reported  to  the  General  Services 


Administration  to  determine  whether  a 
requirement  for  the  equipment  exists  in 
other  Federal  agencies.  The  USAID 
Agreement  Officer  shall  issue 
instructions  to  the  recipient  no  later 
than  120  calendar  days  after  the 
recipient's  request  and  the  following 
procedures  shall  govern: 

(1)  If  so  instructed  or  if  disposition 
instructions  are  not  issued  within  120 
calendar  days  after  the  recipient's 
request,  the  recipient  shall  sell  the 
equipment  and  reimburse  USAID  an 
amount  computed  by  applying  to  the 
sales  proceeds  the  percentage  of  Federal 
participation  in  the  cost  of  the  original 
project  or  program.  However,  the 
recipient  shall  be  permitted  to  deduct 
and  retain  from  the  Federal  share  S500 
or  ten  percent  of  the  proceeds, 
whichever  is  less,  for  the  recipient's 
selling  and  handling  expenses. 

(2)  If  the  recipient  is  instructed  to 
ship  the  equipment  elsewhere,  the 
recipient  shall  be  reimbursed  by  the 
Federal  Government  by  an  amount 
which  is  computed  by  applying  the 
percentage  of  the  recipient  s 
participation  in  the  cost  of  the  original 
project  or  program  to  the  current  fair 
market  value  of  the  equipment,  plus  any 
reasonable  shipping  or  interim  storage 
costs  incurred. 

(3)  If  the  recipient  is  instructed  to 
otherwise  dispose  of  the  equipment,  the 
recipient  will  be  reimbursed  by  USAID 
for  such  costs  incurred  in  its 
disposition. 

(n)  USAID  reser\es  the  right  to 
transfer  the  title  to  the  Federal 
Government  or  to  a  third  party  named 
by  the  Federal  Government  when  such 
third  party  is  otherwise  eligible  under 
existing  statutes.  Such  transfer  shall  be 
subject  to  the  following  standards: 

(1)  The  equipment  shall  be 
appropriately  identified  in  the  award  or 
otherwise  made  known  to  the  recipient 
in  writing. 

(2)  USAID  shall  issue  disposition 
instructions  within  120  calendar  days 
after  receipt  of  a  final  inventory'.  The 
final  inventory  shall  fist  all  equipment 
acquired  with  award  funds  and 
federally-owned  equipment.  If  USAID 
fails  to  issue  disposition  instructions 
within  the  120  calendar  day  period,  the 
recipient  shall  apply  the  standards  of 
this  section,  as  appropriate. 

(3)  When  USAID  exercises  its  right  to 
take  title,  the  equipment  shall  be  subject 
to  the  provisions  for  federally-owned 
equipment. 

§  226.35    Supplies  and  ottier  expendable 
equipment 

(a)  Title  to  supplies  and  other 
expendable  equipment  shall  vest  in  the 
recipient  upon  acquisition.  If  there  is  a 
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§  226.36    Int  ingible  property. 

(a)  The  re  :ipient  may  copyright  any 
./ork  that  is  subject  to  copyright  and 
was  develoj  led,  or  for  which  ownership 
was  piu-cha:  led.  under  an  award.  USAID 
reserves  a  r(  lyalty-free,  nonexclusive 
and  irrevoci  ible  right  to  reproduce, 
publish,  or  jtherwise  use  the  work  for 
Federal  pur  joses,  and  to  authorize 

thers  to  dc  so. 

(b)  Recipi  ents  are  subject  to 
applicable  i  egulations  governing  patents 
and  inventi  )ns,  including  government 
wide  regula  tions  issued  by  the 

of  Commerce  at  37  CFR  part 
1  to  Inventions  Made  by 
Nonprofit  C  rganizations  and  Small 
Business  Fi  'ms  Under  Government 
Grants.  Con  tracts  and  Cooperative 
Agreement! ." 

(c)  Unles  ;  waived  by  USAID,  the 
Federal  Go'  emment  has  the  right  to: 

(1)  Obtain,  reproduce,  publish  or 
otherwise  i  se  the  data  first  produced 
under  an  ai  i^ard;  and 

(2)  Authc  rize  others  to  receive, 
reproduce,  Dublish,  or  otherwise  use 
such  data  f  »r  Federal  purposes. 

(d)  Title  o  intangible  property  and 
debt  instru  nents  acquired  under  an 
award  or  sv  baward  vests  upon 
acquisition  in  the  recipient.  The 
recipient  si  lall  use  that  property  for  the 
originally-c  uthorized  purpose,  and  the 
recipient  sliall  not  encumber  the 
property  w  thout  approval  of  USAID. 
When  no  h  nger  needed  for  the 
originally  £  uthorized  purpose, 
disposition  of  the  intangible  property 
shall  occur  in  accordance  with  the 
provisions  of  §  226.34(g). 
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funds  shall  be  held  in  trust  by  the 
recipient  as  trustee  for  the  beneficiaries 
of  the  project  or  program  under  which 
the  property  was  acquired  or  improved. 
Recipients  shall  record  liens  or  other 
appropriate  notices  of  record  to  indicate 
that  personal  or  real  property  has  been 
acquired,  improved  or  constructed  with 
Federal  funds  and  that  use  and 
disposition  conditions  apply  to  the 
property. 

Procurement  Standards 

§  226.40    Purpose  of  procurement 
standards. 

Sections  226.41  through  226.48  set 
forth  standards  for  use  by  recipients  in 
establishing  procediffes  for  the 
procurement  of  supplies  and  other 
expendable  property,  equipment,  real 
property  and  other  services  with  Federal 
funds.  These  standards  are  furnished  to 
ensure  that  such  materials  and  services 
are  obtained  in  an  effective  manner  and 
in  compliance  with  the  provisions  of 
applicable  Federal  statutes  and 
executive  orders.  No  additional 
procurement  standards  or  requirements 
shall  be  imposed  by  USAID  upon 
recipients,  unless  specifically  required 
by  Federal  statute  or  executive  order  or 
approved  by  OMB. 

§  226.41    Recipient  responsibilities. 

The  standards  contained  in  this 
section  do  not  relieve  the  recipient  of 
the  contractual  responsibilities  arising 
under  its  contract(s).  The  recipient  is 
the  responsible  authority,  without 
recourse  to  USAID,  regarding  the 
settlement  and  satisfaction  of  all 
contractual  and  administrative  issues 
arising  out  of  procurements  entered  into 
in  support  of  an  award  or  other 
agreement.  This  includes  disputes, 
claims,  protests  of  award,  source 
evaluation  or  other  matters  of  a 
contractual  nature.  Matters  concerning 
violation  of  statute  are  to  be  referred  to 
such  Federal,  State  or  local  authority  as 
may  have  proper  jurisdiction. 

§  226.42    Codes  of  conduct 

The  recipient  shall  maintain  written 
standards  of  conduct  governing  the 
performance  of  its  employees  engaged 
in  the  award  and  administration  of 
contracts.  No  employee,  officer,  or  agent 
shall  participate  in  the  selection,  award, 
or  administration  of  a  contract 
supported  by  Federal  funds  if  a  real  or 
apparent  conflict  of  interest  would  be 
involved.  Such  a  conflict  would  arise 
when  the  employee,  officer,  or  agent, 
any  member  of  his  or  her  immediate 
family,  his  or  her  partner,  or  an 
organization  which  employs  or  is  about 
to  employ  any  of  the  parties  indicated 
herein,  has  a  financial  or  other  interest 


in  the  firm  selected  for  an  award.  The 
officers,  employees,  and  agents  of  the 
recipient  shall  neither  solicit  nor  accept 
gratuities,  favors,  or  anj-thing  of 
monetary  value  from  contractors,  or 
parties  to  subagreements.  However, 
recipients  may  set  standards  for 
situations  in  which  the  financial  interest 
is  not  substantial  or  the  gift  is  an 
unsolicited  item  of  nominal  value.  The 
standards  of  conduct  shall  provide  for 
disciplinary  actions  to  be  applied  for 
violations  of  such  standards  by  officers, 
employees,  or  agents  of  the  recipient. 

§226.43    Competition. 

All  procurement  transactions  shall  be 
conducted  in  a  manner  to  provide,  to 
the  maximum  extent  practical,  open  and 
free  competition.  The  recipient  shall  be 
alert  to  organizational  conflicts  of 
interest  as  well  as  noncompetitive 
practices  among  contractors  that  may 
restrict  or  eliminate  competition  or 
otherwise  restrain  trade.  In  order  to 
ensure  objective  contractor  performance 
and  eliminate  unfair  competitive 
advantage,  contractors  that  develop  or 
draft  specifications,  requirements, 
statements  of  work,  invitations  for  bids 
and/or  requests  for  proposals  shall  be 
excluded  from  competing  for  such 
procurements.  Awards  shall  be  made  to 
the  bidder  or  offeror  whose  bid  or  offer 
is  responsive  to  the  solicitation  and  is 
most  advantageous  to  the  recipient, 
price,  quality  and  other  factors 
considered.  Solicitations  shall  clearly 
establish  all  requirements  that  the 
bidder  or  offeror  shall  fulfill  in  order  for 
the  bid  or  offer  to  be  evaluated  by  the 
recipient.  Any  and  all  bids  or  offers  may 
be  rejected  when  it  is  in  the  recipient's 
interest  to  do  so. 

§226.44    Procurement  procedures. 

(a)  All  recipients  shall  establish 
WTitten  procurement  procedures.  These 
procedures  shall  provide,  at  a 
minimum,  that: 

(1)  Recipients  avoid  purchasing 
unnecessary  items. 

(2)  Where  appropriate,  an  analysis  is 
made  of  lease  and  purchase  alternatives 
to  determine  which  would  be  the  most 
economical  and  practical  procurement 
for  the  Federal  Government,  and 

(3)  Solicitations  for  goods  and 
services  provide  for  all  of  the  following. 

(i)  A  clear  and  accurate  description  of 
the  technical  requirements  for  the 
material,  product  or  service  to  be 
procured.  In  competitive  procurements, 
such  a  description  shall  not  contain 
features  which  unduly  restrict 
competition. 

(ii)  Requirements  which  the  bidder/ 
offeror  must  fulfill  and  all  other  factors- 


to  be  used  in  evaluating  bids  or 
proposals. 

(iii)  A  description,  whenever 
practicable,  of  technical  requirements  in 
terms  of  functions  to  be  performed  or 
performance  required,  including  the 
range  of  acceptable  characteristics  or 
minimum  acceptable  standards. 

(iv)  The  specific  features  of  "brand 
name  or  equal"  descriptions  that 
bidders  are  required  to  meet  when  such 
items  are  included  in  the  solicitation. 

(v)  The  acceptance,  to  the  extent 
practicable  and  economically  feasible, 
of  products  and  services  dimensioned  in 
the  metric  system  of  measurement. 

(vi)  Preference,  to  the  extent 
practicable  and  economically  feasible, 
for  products  and  services  that  conser\e 
natural  resources  and  protect  the 
environment  and  are  energy  efficient. 

(b)  Positive  efforts  shall  oe  made  by 
recipients  to  utilize  small  businesses, 
minority-owned  firms,  and  women's 
business  enterprises. -whenever  possible. 
Recipients  of  USAID  awards  shall  take 
all  of  the  following  steps  to  further  this 
goal. 

(1)  Ensure  that  small  businesses, 
minority-owned  firms,  and  women's 
business  enterprises  are  used  to  the 
fullest  extent  practicable. 

(2)  Make  iniormation  on  forthcolTiing 
opportunities  available  and  arrange  time 
frames  for  purchases  and  contracts  to 
encourage  and  facilitate  participation  by 
.small  businesses,  minority-owned  firms, 
and  women's  business  enterprises.  To 
permit  USAID,  in  accordance  with  the 
small  business  provisions  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  to 
give  United  States  small  business  firm.s 
an  opportunity  to  participate  in 
supplying  commodities  and  services 
procured  under  the  award,  the  recipient 
shall  to  the  maximum  extent  possible 
provide  the  following  information  to  the 
Office  uf  Small  Disadvantaged  Business 
Utilization  (OSDBU/MRC).  USAID 
Washington,  DC  20523,  at  least  4.5  days 
prior  to  placing  any  order  or  contract  in 
excess  of  the  small  purchase  threshold: 

(i)  Brief  general  description  ar.d 
quantity  of  goods  or  services; 

(ii)  closing  date  for  receiving 
quotations,  proposals  or  bids;  and 

(iii)  Address  where  solicitations  or 
specifications  can  be  obtained. 

(3)  Consider  in  the  contract  process 
whether  firms  competing  for  larger 
contracts  intend  to  subcontract  with 
small  businesses,  minority-owned  firms, 
hnd  women's  business  enterprises. 

(4)  Encourage  contracting  with 
consortiums  of  small  businesses, 
minority-owned  firms  and  women's 
business  enterprises  when  a  contract  is 
too  large  for  one  of  these  firms  to  handle 
individually. 


(5)  Use  the  services  and  assistance,  as 
appropriate,  of  such  organizations  as  the 
Small  Business  Administration  and  the 
Department  of  Commerce's  Minority 
Business  Development  Agency  in  the 
solicitation  and  utifization  of  small 
businesses,  minority-owned  firms  and 
women's  business  enterprises. 

(c)  The  type  of  procuring  instruments 
used  (e.g.,  fixed  price  contracts,  cost 
reimbursable  contracts,  purchase  orders, 
and  incentive  contracts)  shall  be 
determined  by  the  recipient  but  shall  be 
appropriate  for  the  particular 
procurement  and  for  promoting  the  best 
interest  of  the  program  or  project 
involved.  The  "cost-plus-a-percentage- 
of-cost"  or  "percentage  of  construction 
cost"  methods  of  contracting  shall  not 
be  used. 

(d)  Contracts  shall  be  made  only  with 
responsible  contractors  who  possess  the 
potential  ability  to  perform  successfully 
under  the  terms  and  conditions  of  the 
proposed  procurement.  Consideration 
shall  be  given  to  such  matters  as 
contractor  integrity,  record  of  past 
performance,  financial  and  technical 
resources  or  accessibility  to  other 
necessary  resources.  In  certain 
circumstances,  contracts  with  certain 
parties  are  restricted  by  agencies' 
implementation  of  E.O.s  12549  and 
12689.  "Debarment  and  Suspension." 

(e)  Recipients  shall,  on  request,  make 
available  for  USAID,  pre-award  review 
and  procurement  documents,  such  as 
request  for  proposals  or  invitations  for 
bids,  independent  cost  estimates,  etc.. 
when  any  of  the  following  conditions 
apply. 

[\]  A  recipient's  procurement 
procedures  or  operation  fails  to  comply 
with  the  procurement  standards  in  this 
part. 

(2)  The  procurement  is  expected  to 
exceed  the  small  purchaso  irreshold 
fixed  at  41  U.S.C.  403(11)  and  is  to  be 
awarded  without  competition  or  only 
one  bid  or  offer  is  received  in  response 
to  a  solicitation. 

(3)  The  procurement,  which  is 
expected  to  e.\ceed  the  small  purchase 
threshold,  specifies  a  "brand  nam.e  " 
product. 

(4)  The  proposed  award  over  the 
small  purchase  threshold  is  to  be 
awarded  to  other  than  the  apparent  low 
bidder  under  a  sealed  bid  procurement. 

(5)  A  proposed  contract  modification 
changes  the  scope  of  a  contract  or 
increases  the  contract  amount  by  more 
than  the  amount  of  the  small  purchase 
threshold. 

§  226.45    Cost  and  price  analysis. 

Some  form  of  cost  or  price  an<il\  sis 
shall  be  made  and  documented  in  the 
procurement  files  in  connection  with 


evesy  procurement  action.  Price  analysis 
may  be  accomplished  in  various  ways, 
including  the  comparison  of  price 
quotations  submitted,  market  prices  and 
similar  indicia,  together  with  discounts. 
Cost  analysis  is  the  review  and 
evaluation  of  each  element  of  cost  to 
determine  reasonableness,  allocabilitv 
and  allowability. 

§226.46    Procurement  records. 

Procurement  records  and  files  for 
purchases  in  excess  of  the  small 
purchase  threshold  shall  include  the 
following  at  a  minimum: 

(a)  Basis  for  contractor  selection, 

(b)  Justification  for  lack  of 
competition  when  competitive  bids  or 
offers  are  not  obtained,  and 

(c)  Basis  for  award  cost  or  price. 

§226.47    Contract  administration. 

A  system  for  contract  administration 
shall  be  maintained  to  ensure  contractor 
conformance  with  the  terms,  conditions 
and  specifications  of  the  contract  and  to 
ensure  adequate  and  timely  follow  up  of 
all  purchases.  Recipients  shall  evaluate 
contractor  performance  and  document, 
as  appropriate,  whether  contractors 
have  met  the  terms,  conditions  and 
specifications  of  the  contrac  t. 

§226.48    Contract  provisions. 

The  recipient  shall  include,  in  . 
addition  to  provisions  to  define  a  sciuiid 
and  complete  agreement,  the  following: 
provisions  in  all  contracts.  The 
following  provisions  shall  also  be 
applied  to  subcontracts. 

(a)  Contracts  in  excess  of  the  small 
purchase  threshold  shall  contain    - 
contractual  provisions  or  conriitior.s 
tiiat  allow  for  administrativp. 
contractual,  or  legal  remedies  in 
instances  in  which  a  contractor  viulali-s 
or  breaches  the  contract  terms,  and 
pro\  ide  for  such  remedial  attions  a'^ 
may  be  appropriate. 

(b)  .Ml  contracts  in  excess  of  thf  small 
purchase  threshold  shall  contain 
suitable  provisions  for  termination  by 
the  recipient,  including  the  mann*',- 1)\ 
which  termination  shall  be  effe*  ti-d  .-jnd 
the  basis  f(jr  settlement.  In  addition, 
such  contracts  shall  describe  conditions 
under  u  hich  the  contract  mav  be 
terminated  for  defauh  as  well  as 
(onditions  where  the  contrat t  !na\  In- 
terminated  because  of  circumstances 
beyond  the  control  of  the  contractor. 

(c)  Except  as  otherwise  required  i>\ 
statute,  an  award  that  requires  the 
contracting  (or  subcontractins;)  for 
construction-or  facility  improveme?:'-. 
shall  provide  for  the  recipient  to  follow 
its  own  requirements  relating  to  bid 
guarantees,  performance  bonds,  and 
payment  bonds  unless  the  conslrut  tion 
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contract  or  jubcontract  exceeds 
$100,000.  For  those  contracts  or 
subcontract  s  exceeding  $100,000.  the 
USAID  Agr  ;ement  Officer  may  accept 
the  bondinj  policy  and  requirements  of 
the  recipiei  t,  provided  that  USAID 
determines  that  the  Federal 
Govemmer  t's  interest  is  adequately 
protected.  I  a  making  this  determination 
for  contract  or  subcontracts  to  be 
performed  )verseas,  the  Agreement 
Officer  sha  1  take  into  consideration  any 
established  local  practices  relating  to 
security.  If  juch  a  determination  has  not 
been  made,  the  minimum  requirements 
shall  be  as  bllows. 

(1)  A  bid  guarantee  from  each  bidder 
equivalent  o  five  percent  of  the  bid 
price.  The  '  bid  guarantee"  shall  consist 
of  a  firm  cc  nimitment  such  as  a  bid 
bond,  certi  ied  check,  or  other 
negotiable  nstrument  accompanying  a 
bid  as  assu  ance  that  the  bidder  shall, 
upon  accep  tance  of  its  bid,  execute  such 
contractual  documents  as  may  be 
required  w  thin  the  time  specified. 

(2)  A  per  brmance  bond  on  the  part  of 
the  ccntrac  or  for  100  percent  of  the 
contract  pr  ce.  A  "performance  bond"  is 
one  execut  (d  in  connection  with  a 
contract  to  secure  fulfillment  of  all  the 
contractor' ;  obligations  under  such 
contract. 

(3)  A  pa)  ment  bond  on  the  part  of  the 
contractor  or  100  percent  of  the 
contract  pr  ce.  A  "payment  bond"  is  one 
executed  ii  i  connection  with  a  contract 
to  assure  p  ij-ment  as  required  by  statute 
of  all  perse  ns  supplying  labor  and 
material  in  the  execution  of  the  work 
provided  f  )r  in  the  contract. 

(4)  VVhei  i  bonds  are  required,  the 
bonds  shai  be  obtained  from  companies 
holding  ce  lificates  of  authority  as 
acceptable  sureties  pursuant  to  31  CFR 
part  223,  "  surety  Companies  Doing 
Business  v  ith  the  United  States." 

(d)  All  n  Bgotiated  contracts  (except 
those  for  li  ss  than  the  small  purchase 
threshold)  awarded  by  recipients  shall 
include  a   irovision  to  the  effect  that  the 
recipient.  JSAID,  the  Comptroller 
General  of  the  United  States,  or  any  of 
their  duly  authorized  representatives, 
shall  have  access  to  any  books, 
document ;,  papers  and  records  of  the 
contractor  which  are  directly  pertinent 
to  a  specif  c  program  for  the  purpose  of 
making  an  dits,  examinations,  excerpts 
and  transc  riptions. 

(e)  All  c  jntracts,  including  small 
purchases  awarded  by  recipients  and 
their  conti  actors  shall  contain  the 
procuremi  nt  provisions  of  Appendix  A 
to  this  pai  i,  as  applicable.  Whenever  a 
provision  is  required  to  be  inserted  in  a 
contract  u  nder  an  agreement,  the 
recipient   hall  insert  a  statement  in  the 
contract  t  lat  in  all  instances  where  the 


JMI 


U.S.  Government  or  USAID  is 
mentioned,  the  recipient's  name  shall  be 
substituted. 

§  226.49    USAID-Specif ic  procurement 
requirements 

Procurement  requirements  which  are 
applicable  to  USAID  because  of  statute 
and  regulation  are  in  Subpart  G. 

Reports  and  Records 

§  226.50    Purpose  of  reports  and  records. 

Sections  226.51  through  226.53 
establish  the  procedures  for  monitoring 
and  reporting  on  the  recipient's 
financial  and  program  performance  and 
the  necessary  standard  reporting  forms. 
They  also  set  forth  record  retention 
requirements. 

§  226.51    Monitoring  and  reporting  program 
performance. 

(a)  Recipients  are  responsible  for 
managing  and  monitoring  each  project, 
program,  subaward,  function  or  activity 
supported  by  the  award.  Recipients 
shall  monitor  subawards  to  ensure 
subrecipients  have  met  the  audit 
requirements  as  delineated  in  Section 
226.26. 

(b)  The  terms  and  conditions  of  the 
agreement  will  prescribe  the  frequency 
with  which  the  performance  reports 
shall  be  submitted.  Except  as  provided 
in  paragraph  226.51(f),  performance 
reports  will  not  be  required  more 
frequently  than  quarterly  or,  less 
frequently  than  annually.  Annual 
reports  shall  be  due  90  calendar  days 
after  the  aw^ard  year;  quarterly  or  semi- 
annual reports  shall  be  due  30  days  after 
the  reporting  period.  USAID  may 
require  annual  reports  before  the 
anniversary  dates  of  multiple  year 
awards  in  lieu  of  these  requirements. 
The  final  performance  reports  are  due 
90  calendar  days  after  the  expiration  or 
termination  of  the  award. 

(c)  If  inappropriate,  a  final  technical 
or  performance  report  shall  not  be 
required  after  completion  of  the  project. 

(d)  Performance  reports  shall 
generally  Contain,  for  each  award,  brief 
information  on  each  of  the  following: 

(1)  A  comparison  of  actual 
accomplishments  with  the  goals  and 
objectives  established  for  the  period,  the 
findings  of  the  investigator,  or  both. 
Whenever  appropriate  and  the  output  of 
programs  or  projects  can  be  readily 
quantified,  such  quantitative  data 
should  be  related  to  cost  data  for 
computation  of  unit  costs. 

(2)  Reasons  why  established  goals 
were  not  met,  if  appropriate. 

(3)  Other  pertinent  information 
including,  when  appropriate,  analysis 
and  explanation  of  cost  overruns  or  high 
unit  costs. 


(e)  Recipients  shall  submit  the 
original  and  two  copies  of  performance 
reports. 

(f)  Recipients  shall  immediately  notify 
USAID  of  developments  that  have  a 
significant  impact  on  the  award- 
supported  activities.  Also,  notification 
shall  be  given  in  the  case  of  problems, 
delays,  or  adverse  conditions  which 
materially  impair  the  ability  to  meet  the 
objectives  of  the  award.  This 
notification  shall  include  a  statement  of 
the  action  taken  or  contemplated,  and 
any  assistance  needed  to  resolve  the 
situation. 

(g)  USAID  may  make  site  visits,  as 

needed. 

(h)  USAID  shall  comply  with 
clearance  requirements  of  5  CFR  part 
1320  when  requesting  performance  data 
from  recipients. 

§  226.52    Financial  reporting. 

(a)  The  following  forms  are  used  for 
obtaining  financial  information  from 
recipients. 

(1)  SF-269  or  SF-269A.  Financial 
Status  Report. 

(i)  USAID  will  require  recipients  to 
use  either  the  SF-269  or  SF-269A  to 
report  the  status  of  funds  for  all 
nonconstruction  projects  or  programs. 
The^vpe  of  form  required  will  be 
established  in  the  award.  USAID  may, 
however,  have  the  option  of  not 
requiring  the  SF-269  or  SF-269A  when 
the  SF-270,  Request  for  Advance  or 
Reimbursement,  or  SF-272,  Report  of 
Federal  Cash  Transactions,  is 
determined  to  provide  adequate 
information  to  meet  its  needs,  except 
that  a  final  SF-269  or  SF-269A  shall  be 
required  at  the  completion  of  the  project 
when  the  SF-270  is  used  only  for 
advances. 

(ii)  The  type  of  reporting  required  will 
be  established  in  the  agreement.  If 
USAID  requires  accrual  infornuiliun  and 
the  recipient's  accounting  records  are 
not  normally  kept  on  the  accrual  basis, 
the  recipient  shall  not  be  required  to 
convert  its  accounting  system,  but  shall 
develop  such  accrual  information 
through  best  estimates  based  on  an 
analysis  of  the  documentation  on  hand. 

(ii'i)  USAID  will  determine  the 
frequency  of  the  Financial  Status  Report 
for  each  project  or  program,  considering 
the  size  and  complexity  of  the  particular 
project  or  program.  The  frequency  of 
reports  will  be  established  in  the 
agreement.  However,  the  report  shall 
not  be  required  more  frequently  than 
quarterly  or  less  frequently  than 
annually.  A  final  report  shall  be 
required  at  the  completion  of  the 
agreement. 

(iv)  Recipients  shall  submit  the  SF- 
269  or  SF-269A  (an  original  and  two 


copies)  no  later  than  30  days  after  the 
end  of  each  specified  reporting  period 
for  quarterly  and  semi-annual  reports.  ' , 
and  90  calendar  days  for  annual  and 
final  reports.  Extensions  of  reporting 
due  dates  may  be  approved  by  USAID 
upon  request  of  the  recipient. 

(2)  SF-272.  Report  of  Federal  Cash 
Transactions. 

(i)  When  funds  are  advanced  to 
recipients  USAID  shall  require  each 
recipient  to  submit  the  SF-272  and, 
when  necessary,  its  continuation  sheet, 
SF-272a.  USAID  shall  use  this  report  to 
monitor  cash  advanced  to  recipients  and 
to  obtain  disbursement  information  for 
each  agreement  with  the  recipients. 

(ii)  USAID  may  require  forecasts  of 
Federal  cash  requirements  in  the 
"Remarks"  section  of  the  report. 

(iii)  When  practical  and  deemed 
necessary.  USAID  may  require 
recipients  to  report  in  the  "Remarks" 
section  the  amount  of  cash  advances 
received  in  excess  of  three  days. 
Recipients  shall  provide  short  narrative 
explanations  of  actions  taken  to  reduce 
the  excess  balances. 

(iv)  Recipients  shall  be  required  to 
submit  not  more  than  the  original  and 
two  copies  of  the  SF-272  15  calendar 
days  following  the  end  of  each  quarter. 
USAID  may  require  a  monthly  report 
from  those  recipients  receiving 
advances  totaling  $1  million  or  more  per 
year. 

(v)  USAID  may  waive  the  requirement 
for  submission  of  the  SF-272  for  any 
one  of  the  following  reasons: 

(A)  When  monthly  advances  do  not 
exceed  $25,000  per  recipient,  provided 
that  such  advances  are  monitored 
through  other  forms  contained  in  this 
section; 

(B)  If,  in  USAID's  opinion,  the 
recipient's  accounting  controls  are 
adequate  to  minimize  excessive  Federal 
advances;  or, 

(C)  When.the  electronic  payment 
mechanisms  provide  adequate  data. 

(b)  When  USAID  needs  additional 
information  or  more  frequent  reports, 
the  following  shall  be  observed. 

(1)  When  additional  information  is 
needed  to  comply  with  legislative 
requirements,  USAID  shall  issue 
instructions  to  require  recipients  to 
submit  such  information  under  the 
"Remarks"  section  of  the  reports. 

(2)  When  USAID  determines  that  a 
recipient's  accounting  system  does  not 
meet  the  standards  in  Section  226.21, 
additional  pertinent  information  to 
further  monitor  awards  may  be  obtained 
upon  wTitten  notice  to  the  recipient 
until  such  time  as  the  system  is  brought 
up  to  standard.  USAID,  in  obtaining  this 
information,  shall  comply  with  report 


clearance  requirements  of  5  CFR  part 
1320. 

(3)  USAID  may  accept  the  identical 
information  from  the  recipients  in 
machine  readable  format  or  computer 
printouts  or  electronic  outputs  in  lieu  of 
prescribed  formats. 

(4)  USAID  may  provide  computer  or 
electronic  outputs  to  recipients  when 
such  expedites  or  contributes  to  the 
accuracy  of  reporting. 

§  226.53    Retention  and  access 
requirements  for  records. 

(a)  This  section  sets  forth 
requirements  for  record  retention  and 
access  to  records  for  awards  to 
recipients.  USAID  shall  not  impose  any 
other  record  retention  or  access 
requirements  upon  recipients. 

fb)  Financial  records,  supporting 
documents,  statistical  records,  and  all 
o!her  records  pertinent  to  an  award 
shall  be  retained  for  a  period  of  three 
years  from  the  date  of  submission  of  the 
final  expenditure  report  or.  for  awards 
that  are  renewed  quarterly  or  annually, 
from  the  date  of  the  submission  of  the 
qaarterly  or  annual  financial  report,  as 
authorized  by  USAID.  The  only 
exceptions  are  the  following: 

(1)  If  any  litigation,  claim,  or  audit  is 
started  before  the  expiration  of  the  3- 
year  period,  the  records  shall  be 
retained  until  all  litigation,  claims  or 
audit  findings  involving  the  records 
have  been  resolved  and  final  action 
taken. 

(2)  Records  for  real  property  and 
equipment  acquired  with  Federal  funds 
shall  be  retained  for  3  years  after  final 
disposition. 

13)  When  records  are  transferred  to  or 
maintained  by  USAID,  the  3-year 
retention  requirements  is  not  applicable 
to  the  recipient. 

14)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  etc.  as  specified  in 
paragraph  226.53(g). 

(c)  Copies  of  original  records  may  be 
substituted  for  the  original  records  if 
authorized  by  US.AID. 

(d)  USAID  shall  request  transfer  of 
certain  records  to  its  custody  from 
recipients  when  it  determines  that  the 
records  possess  long  term  retention 
value.  However,  in  order  to  avoid 
duplicate  recordkeeping.  USAID  may 
make  arrangements  for  recipients  to 
retain  any  records  that  are  continuously 
needed  for  joint  use. 

(e)  USAID.  the  Inspector  General. 
Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives,  have  the  right  of  timely 
and  unrestricted  access  to  any  books, 
documents,  papers,  or  other  records  of 
recipients  that  are  pertinent  to  the 
awards,  in  order  to  make  audits. 


examinations,  excerpts,  transcripts  and 
copies  of  such  documents.  This  right 
also  includes  timely  and  reasonable 
access  to  a  recipient's  personnel  for  the 
purpose  of  interview  and  discussion 
related  to  such  documents.  The  rights  of 
access  in  this  paragraph  are  not  limited 
to  the  required  retention  period,  but 
shall  last  as  long  as  records  are  retained 

(f)  Unless  required  by  statute,  USAID 
will  not  place  restrictions  on  recipients 
that  limit  public  access  to  the  records  of 
recipients  that  are  pertinent  to  an 
award,  except  when  USAID  can 
demonstrate  that  such  records  shall  be 
kept  confidential  and  would  have  been 
exempted  from  disclosure  pursuant  to 
the  Freedom  of  Information  Act  (5 
U.S.C.  552)  if  the  records  had  belonged 
to  USAID. 

(g)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  etc.  Paragraphs  {g){l) 
and  (g)(2)  of  this  section  apply  to  the 
following  types  of  documents,  and  their 
supporting  records:  indirect  cost  rate 
computations  or  proposals,  cost 
allocation  plans,  and  any  similar 
accounting  computations  of  the  rate  at 
which  a  particular  group  of  costs  is 
chargeable  (such  as  computer  usage 
chargeback  rates  or  composite  fringe 
benefit  rates). 

(1)  If  submitted  for  negotiation.  If  the 
recipient  submits  to  the  Federal 
awarding  agency  or  the  subrecipient 
submits  to  the  recipient  the  proposal, 
plan,  or  other  computation  to  form  thcj 
basis  for  negotiation  of  the  rate,  then  the 
3-year  retention  period  for  its 
supporting  records  starts  on  the  date  of 
such  submission. 

(2)  If  not  submitted  for  negotiation.  If 
the  recipient  is  not  required  to  submit 
to  the  Federal  awarding  agency  or  the 
subrecipient  is  not  required  to  submit  to 
the  recipient  the  proposal,  plan,  or  other 
computation  for  negotiation  purposes, 
then  the  3-year  retention  period  for  the 
proposal,  plan,  or  other  computation 
and  its  supporting  records  starts  at  the 
end  of  the  fiscal  year  (or  other 
accounting  period)  covered  by  the 
proposal,  plan,  or  other  computation. 

Suspension.  Termination  and 
Enforcement 

§  226.60    Purpose  of  suspension, 
termination  and  enforcement. 

Sections  226.61  and  226.62.stt  forth 
uniform  suspension,  termination  and 
enforcement  procedures. 

§  226.61     Suspension  and  termination, 
(a)  Awards  may  be  terminated  (or. 
with  respect  to  paragraphs  (a)  (1)  and  (3) 
of  this  section,  suspended)  in  uhole  or 
in  part  if  any  of  the  circumstances  staled 
in  paragraphs  (a)(1)  through  (4)  of  this 
section  apply. 
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(1)  By  USAID.  if  a  recipient  materially 
fails  to  comply  with  the  terms  and 
conditions  of  an  award. 

(2)  By  US/  ID  with  the  consent  of  the 
recipient,  in  i\'hich  case  the  two  parties 
shall  agree  u  Jon  the  termination 
conditions,  i  icluding  the  effective  date 
and,  in  the  c  ise  of  partial  termination, 
the  portion  t )  be  terminated. 

(3)  If  at  an  '  time  USAID  determines 
that  continui  tion  of  all  or  part  of  the 
funding  for  i  program  should  be 
suspended  or  terminated  because  such 
assistance  wjuld  not  be  in  the  national 
interest  of  th  a  United  States  or  would  be 
in  violation  )f  an  applicable  law,  then 
US.MD  may.  following  notice  to  the 
recipient,  suspend  or  terminate  the 
award  in  wh  ale  or  in  part  and  prohibit 
the  recipien'  from  incurring  additional 
obligations  ( hargeable  to  the  award 
other  than  tl  ose  costs  specified  in  the 
notice  of  suspension.  If  a  suspension  is 
effected  and  the  situation  causing  the 
suspension  i  :ontinues  for  60  days  or 
more,  then  I  fSAID  may  terminate  the 
award  in  wh  ole  or  in  part  on  written 
notice  to  the  recipient  and  cancel  any 
portion  of  th  e  award  which  has  not  been 
disbursed  oi  irrevocably  committed  to 
third  parties 

(4)  Bv  the  recipient  upon  sending  to 
USAID  writi  en  notification  setting  forth 
the  reasons  or  such  termination,  the 
effective  dat  3.  and.  in  the  case  of  partial 
termination  the  portion  to  be 
terminated,  however,  if  USAID 
determines  n  the  case  of  partial 
termination  that  the  reduced  or 
modified  pc  rtion  of  the  award  will  not 
accomplish  the  purposes  for  which  the 
grant  was  n  ade.  it  may  terminate  the 
award  in  its  entirety  under  paragraph 
(a)(1).  (a)(2)  or  (a)(3)  of  this  section. 

(b)  If  cost  I  are  allowed  under  an 
award,  the  i  esponsibilities  of  the 
recipient  re  erred  to  in  paragraph 
226.71(a).  ii  icluding  those  for  property 
managemer  t  as  applicable,  shall  be 
considered  ,n  the  termination  of  the 
award,  and  provision  shall  be  made  for 
continuing  esponsibilities  of  the 
recipient  af  er  termination,  as 
appropriate , 

§  226.62    Enforcement. 

(a)  Remedies  for  noncoinplidnce.  If  a 
recipient  m  aterially  fails  to  comply  with 
the  terms  a  id  conditions  of  an  awaxd. 

ted  in  a  Federal  statute. 

assurance,  application,  or 


whether  stc 
regulation, 
notice  of  aiard,  USAID  may.  in 


JMI 


addition  tolimposing  any  of  the  special 
conditions  outlined  in  §  226.14,  take 
one  or  mor ;  of  the  following  actions,  as 
appropriati  i  in  the  circumstances. 
(1)  Temp  orarily  withhold  cash 
payments    ending  correction  of  the 


deficiency  by  the  recipient  or  more 
severe  enforcement  action  by  USAID. 

(2)  Disallow  (that  is,  deny  both  use  of 
funds  and  any  applicable  matching 
credit  for)  all  or  part  of  the  cost  of  the 
activity  or  action  not  in  compliance. 

(3)  \Vholly  or  partly  suspend  or 
terminate  the  current  award. 

(4)  Withhold  further  awards  for  the 
project  or  program. 

(5)  Take  other  remedies  that  may  be 
legally  available. 

(b)  Hearings  and  appeals.  The 
recipient  may  appeal,  in  accordance 
with  Subpart  F,  any  action  taken  by 
USAID  on  which  a  dispute  exists  and  a 
decision  by  the  Agreement  Officer  has 
been  obtamed.  There  is  no  right  to  a 
hearing  on  such  an  appeal. 

(c)  Effects  of  suspension  and 
termination.  Costs  of  a  recipient 
resulting  from  obligations  incurred  by 
the  recipient  during  a  suspension  or 
after  termination  of  an  award  are  not 
allowable  unless  USAID  expressly 
authorizes  them  in  the  notice  of 
suspension  or  termination  or 
subsequently.  Other  recipient  costs 
during  suspension  or  after  termination 
which  are  necessarv'  and  not  reasonably 
avoidable  are  allowable  if: 

(1)  The  costs  result  from  obligations 
which  were  properly  incurred  by  the 
recipient  before  the  effective  date  of 
suspension  or  termination,  are  not  in 
anticipation  of  it,  and  in  the  case  of  a 
termination,  are  noncancellable.  and 

(2)  The  costs  would  be  allowable  if 
the  award  were  not  suspended  or 
expired  normally  at  the  end  of  the 
funding  period  in  which  the  termination 
takes  effect. 

(d)  Relationship  to  debarment  and 
suspension.  The  enforcement  remedies 
identified  in  this  section,  including 
suspension  and  termination,  do  not 
preclude  a  recipient  from  being  subject 
to  debarment  and  suspension  under 
E.O.s  1254y  and  12689  and  USAID's 
implementing  regulations  (see  22  CFR 
Part  208). 

Subpart  D— After-the-Award 
Requirements 

§  226.70    Purpose. 

Sections  226.71  through  226.73 
c:ontain  closeout  procedures  and  other 
procedures  for  subsequent 
disallowances  and  adjustments. 

§226.71    Closeout  procedures. 

(a)  Recipients  shall  submit,  within  90 
calendar  days  after  the  date  of 
completion  of  the  award,  all  financial, 
performance,  and  other  reports  as 
required  by  the  terms  and  conditions  of 
the  award.  USAID  may  approve 
extensions  when  requested  by  the 
recipient. 


(b)  Unless  USAID  authorizes  an 
extension,  a  recipient  shall  liquidate  all 
obligations  incurred  under  the  award 
not  later  than  90  calendar  days  after  the 
hmding  period  or  the  date  of 
completion  as  specified  in  the  terms  and 
conditions  of  the  award  or  in  agency 
implementing  instructions. 

(c)  USAID  will  make  prompt 
payments  to  a  recipient  for  allowable 
reimbursable  costs  under  the  award 
being  closed  out. 

(d)  The  recipient  shall  promptly 
refund  any  balances  of  unobligated  cash 
that  USAID  has  advanced  or  paid  and 
that  is  not  authorized  to  be  retained  by 
the  recipient  for  use  in  other  projects. 
OMB  Circular  A-1 29  governs  % 
unreturned  amounts  that  become 
delinquent  debts. 

(e)  When  authorized  by  the  terms  and 
conditions  of  the  award.  USAID  shall 
make  a  settlement  for  any  upward  or 
downward  adjustments  to  the  Federal 
share  of  costs  after  closeout  reports  are 
received. 

(0  The  recipient  shall  account  for  any 
real  and  personal  property  acquired 
with  Federal  funds  or  received  from  the 
Federal  Government  in  accordance  with 
§§226.31  through  226.37. 

(g)  In  the  event  a  final  audit  has  not 
been  performed  prior  to  the  closeout  of 
an  award.  USAID  retains  the  right  to 
recover  an  appropriate  amount  after 
fully  considering  the  recommendations 
on  disallowed  costs  resulting  from  the 
final  audit. 

§  226.72    Subsequent  adjustments  and 
continuing  responsibilities. 

(a)  The  closeout  of  an  award  does  not 
affect  anv  of  the  following. 

(1)  The  right  of  USAID  to  disallow 
costs  and  recover  funds  on  the  basis  of 
a  later  audit  or  other  review. 

(2)  The  obligation  of  the  rccipitnt  to 
return  any  funds  due  as  a  result  of  later 
refunds,  corrections,  or  other 
transactions. 

(3)  Audit  requirements  in  §§  226.26. 

(4)  Property  management 
requirements"  in  §§226.31  through 
226.37. 

(5)  Records  retention  as  required  in 
§226.53. 

(b)  After  closeout  of  an  award,  a 
relationship  created  under  an  award 
may  be  modified  or  ended  in  whole  or 
in  part  with  the  consent  of  U.SAID  and 
the  recipient,  provided  the 
responsibilities  of  the  recipient  referred 
to  in  paragraph  226.73(a),  including 
those  for  property  management  as 
applicable,  are  considered  and 
provisions  made  for  continuing 
responsibilities  of  the  recipient,  as 
appropriate. 


§  226.73    Collection  of  amounts  due. 

(a)  Any  funds  paid  to  a  recipient  in 
excess  of  the  amount  to  which  the 
recipient  is  finally  determined  to  be 
entitled  under  the  terms  and  conditions 
of  the  award  constitute  a  debt  to  the 
Federal  Government.  USAID  reser\'es 
the  right  to  require  refund  by  the 
recipient  of  any  amount  which  USAID 
determines  to  have  been  expended  for 
purposes  not  in  accordance  with  the 
terms  and  condition  of  the  award, 
including  but  not  limited  to  costs  which 
are  not  allowable  in  accordance  with  the 
applicable  Federal  cost  principles  or 
ether  terms  and  conditions  of  the  award. 
If  not  paid  within  a  reasonable  period 
after  the  demand  for  payment,  USAID 
may  reduce  the  debt  by: 

(1)  Making  an  administrative  offset 
against  other  requests  for 
reimbursements, 

(2)  Withholding  advance  payments 
otherwise  due  to  the  recipient,  or 

(3)  Taking  other  action  permitted  by 
law. 

(b)  Except  as  otherwise  provided  by 
law,  USAID  will  charge  interest  on  an 
overdue  debt  in  accordance  with  4  CFR 
Chapter  II,  "Federal  Claims  Collection 
Standards." 

Subpart  E— Additional  Provisions  For 
Awards  to  Commercial  Organizations 

§  226.80    Scope  of_subpart. 

This  subpart  contains  additional 
provisions  that  apply  to  awards  to 
commercial  organizations.  These 
provisions  supplement  and  make 
exceptions  for  awards  to  commercial 
organizations  from  other  provisions  of 
this  part. 

§  226.81     Prohibition  against  profit. 

No  funds  shall  be  paid  as  profit  to  any 
recipient  that  is  a  commercial 
organization.  Profit  is  any  amount  in 
excess  of  allowable  direct  and  indirect 
costs. 

§226.62    Program  income. 

The  .additional  costs  alternative 
described  in  §  226.24(b)(1)  may  not  be 
applied  to  program  income  earned  by  a 
commercial  organization. 

Subpart  F— Miscellaneous 

§  226.90    Disputes. 

(a)  Any  dispute  under  or  relating  to  a 
grant  or  agreement  shall  be  decided  by 
the  USAID  Agreement  Officer.  The 
Agreement  Officer  shall  fiu-nish  the 
recipient  a  written  copy  of  the  decision. 

(b)  Decisions  of  the  USAID  Agreement 
Officer  shall  be  final  unless,  within  30 
days  of  receipt  of  the  decision,  the 
grantee  appeals  the  decision  to  USAID's 
Deputy  Assistant  Administrator  for 


Management,  USAID,  Washington,  DC 
20523.  Appeals  must  be  in  writing  with 
a  copy  concurrently  furnished  to  the 
Agreement  Officer. 

(c)  In  order  to  facilitate  review  on  the 
record  by  the  Deputy  Assistant 
Administrator  for  Management,  the 
recipient  shall  be  given  an  opportunity 
to  submit  written  evidence  in  support  of 
its  appeal.  No  hearing  will  be  provided. 

(d)  Decisions  by  the  Deputy  Assistant 
Administrator  for  Management  shall  be 
final. 

Subpart  G— USAID-Specific 
Requirements 

§  226.1001     Eligibility  rules  for  goods  and 
services.  [Reserved] 


§226.1002 
[Reserved] 


Local  cost  financing. 


§226.1003    Air  transportation.  [Reserved] 

§  226.1004    Ocean  shipment  of  goods. 
[Reserved] 

Appendix  A  to  Part  226 — Contract 
Provisions 

A!)  contracts,  awarded  by  a  recipient 
including  small  purchases,  shall  contain  the 
following  provisions  as  applicable; 

1.  Equal  Employment  Opportunity — All 
contracts  to  be  performed  in  the  United 
.States,  or  to  be  performed  with  employees 
who  were  recruited  in  the  United  States, 
shall  contain  a  provision  requiring 
compliance  with  E.O,  11246.  "Equal 
Employment  Opportunity,"  as  amended  by 
E.O.  11375,  "Amending  Executive  Order 
11246  Relating  to  Equal  Employment 
Opportunity,"  and  as  supplemented  by 
regulations  at  41  CFR  Chapter  60,  "Office  of 
Federal  Contract  Compliance  Programs. 
Equal  Emp!o\Tnent  Opportunity.  Department 
of  Labor,"  to  the  extent  required  by  the 
foregoing. 

2.  Copeland  ''Anti-Kickbock"  Act  (IB 
use.  874  and  40  L'.S.C.  276r/— All 
contracts  and  subawards  in  excess  of  S2,000 
for  construction  or  repair  to  be  performed  in 
the  United  States  awarded  by  recipients  and 
subrecipients  shall  include  a  provision'for 
compliance  with  the  Copeland  "Anti- 
Kickback"  Act  (18  use.  874).  as 
supplemented  by  Department  of  Labor 
regulations  (29  CFR  part  3,  "Contrac  tors  and 
Subcontractors  on  Public  Building  or  Public 
Work  Financed  in  Whole  or  in  Part  by  Loans 
or  Grants  from  the  United  States").  The  .Act 
provides  that  each  contractor  or  subrecipient 
shall  be  prohibited  from  inducing,  by  any 
means,  any  person  employed  in  the 
constr.u  tion.  completion,  or  repair  of  public 
work,  to  give  up  any  part  of  the 
compensation  to  which  he  is  otherwise 
entitled.  The  recipient  shall  report  all 
suspected  or  repwrted  violations  to  the 
Federal  awarding  agency 

3.  Davis-Bacon  Art.  as  amended  140  L'.S.C. 
276a  to  0-7} — When  required  by  Federal 
program  legislation,  all  construt.tion, 
alteration,  and/or  repair  contracts  to  be 
performed  in  the  United  States  awarded  by 


the  recipients  and  subrecipients  of  more  than 
S2,000  shall  include  a  provision  for 
compliance  with  the  Davis-Bacon  Act  (40 
U.S.C  276a  to  a-7)  and  as  supplemented  by 
Department  of  Labor  regulations  (29  CFR  part 
5.  "Labor  Standards  Provisions  Applicable  to 
Contracts  Governing  Federally  Financed  and 
Assisted  Construction").  Under  this  Act, 
contractors  shall  be  required  to  pay  wages  to 
laborers  and  mechanics  at  a  rate  not  less  thqn 
the  minimum  wages  specified  in  a  wage 
determination  made  by  the  Secretary  of 
Labor.  In  addition,  contractors  shall  be 
required  to  pay  wages  not  less  than  once  a 
week.  The  recipient  shall  place  a  copy  of  the 
current  prevailing  wage  determination  issued 
by  the  Etepartment  of  Labor  in  each 
solicitation  and  the  award  of  a  contract  shall 
be  conditioned  upon  the  acceptance  of  the 
wage  determination.  The  recipient  shall 
report  all  suspected  or  reported  violations  to  ' 
the  Federal  awarding  agency, 

4.  Contract  Work  Hours  and  Safety 
Standards  Act  140  U.S.C.  327-333 h-\,\he:TV 
applicable,  all  contracts  awarded  by 
recipients  in  excess  of  S2000  for  construe  tion 
contracts  to  be  performed  in  the  United 
States  and  in  excess  of  S2500  for  other  such 
contrac  ts  that  involve  the  employment  of 
mechanics  or  laborers  shall  include  a 
provision  for  compliance  with  sections  102 
and  107  of  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  327-333].  as 
supplemented  by  Department  of  Labor 
regulations  (29  CFR  part  5).  Under  section 
102  of  the  Act,  eaf  h  contractor  shall  be 
required  to  compute  the  wages  of  every 
mechanic  and  laborer  on  the  basis  of  a 
standard  work  week  of  40  hours.  Work  in 
excess  of  the  standard  work  week  is 
pemiissible  provided  that  the  worker  is 
compensated  at  a  rate  of  not  k*ss  than  1 '., 
times  the  basic  rate  of  pay  for  all  hours 
worked  in  excess  of  40  hours  in  the  work 
week.  Section  107  of  the  Act  is  applicable  to 
constnjction  work  and  provides  that  no 
Idborer  or  mechanic  shall  be  required  to  work 
in  surroundings  or  under  working  conditions 
which  are  unsanitary,  hazardous  or 
dangerous.  These  requirements  do  not  apply 
to  the  pure  hases  of  supplies  or  materials  or 
articles  ordinarily  available  on  the  open 
market,  or  contracts  for  tra.isportation  or 
transmission  of  intelligence. 

5.  Rights  to  Inventions  Made  Vndir  n 
Contract  nr  Agreement — Contrac  ts  or 
agreements  for  the  performance  of 
experimental,  developmental,  or  resean  h 
work  shall  provide  for  the  rights  of  the 
Federal  Government  and  the  recipient  in  any 
resulting  invention  in  accordant  e  with  37 
CFR  part  401.  "Rights  to  Inventions  .Made  by 
Nonprofit  Organizations  and  Small  Business 
Firms  Under  Government  Grants,  Cor.trac !« 
and  Cooperative  .■\greements. "  and  a:i\ 
implementing  regulations  issued  b\  iLe   • 
awarding  agency. 

6.  Clean  Air  Alt  (42  US  C.  74UI  et  stq  i 
and  the  Federal  Water  Pollutic-n  CnntrrI  Act 
133  use.  1231  et  seq.}.  as  amended— 
Contracts  and  subawards  of  dniounts  in 
excess  of  S1(M).000  to  be  performed  in  the 
I'nited  States  shall  contain  .i  provision  tiidt 
requires  the  recipient  to  ai;ree  tn  c  (.inpK  with 
all  applicable  standards,  orders  or  regiMations 
issuecj  pursuar.t  to  the  Clean  .\ir  .\it  (42 
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summary:  The  USEPA  is  approving,  in 
final,  two  exemption  requests  from  the 
requirements  contained  in  section  182(f) 
of  the  Clean  Air  Act  (Act)  for  the  Toledo 
and  Dayton  ozone  nonattainment  areas 
in  Ohio.  These  exemption  requests, 
submitted  by  the  State  of  Ohio,  are 
based  upon  three  years  of  ambient  air 
monitoring  data  which  demonstrate  Uiat 
the  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  ozone  has  been 
attained  in  each  of  these  areas  without 
additional  reductions  of  nitrogen  oxides 
(NOx).  Section  182(f)  of  the  Act  requires 
States  with  areas  designated 
nonattainment  of  the  NAAQS  for  ozone, 
and  classified  as  moderate 
nonattainment  and  above,  to  adopt 
reasonably  available  control  technology 
(RACT)  rules  for  major  stationary 
sources  of  NOx.  and  to  provide  for 
nonattainment  area  new  source  review 
(NSR)  for  new  sources  and 
modifications  that  are  major  for  NOx. 
Section  182(f)  provides  that  these 
requirements  do  not  apply  for  areas 
outside  an  ozone  transport  region  if 
USEPA  determines  that  additional 
reductions  of  NOx  would  not  contribute 
to  attainment  of  the  NAAQS  for  ozone 
in  the  area. 

EFFECTIVE  DATE:  This  action  will  be 
effective  February  21.  1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to: 

William  MacDowell.  Chief.  Regulation 
Development  Section.  Air 
Enforcement  Branch  (AE-l?)).  U.S. 
Environmental  Protection  Agency. 
Region  5,  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604. 
A  copy  of  the  exemption  requests  are 
available  for  inspection  at  the  following 
location  (it  is  recommended  that  you 
contact  Richard  Schleyerat  (312)  353- 
5089  before  visiting  the  Region  5  office): 
United  States  Environmental  Protection 
Agency.  Region  5.  Air  Enforcement 
Branch.  Air  and  Radiation  Division. 
77  West  );u:kson  Boulevard.  Chicago, 
Illinois.  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Schleyer.  Regulation 
Development  Section.  Air  Enforcement 
Branch  (AE-17J).  Region  5.  United 
States  Environmental  Protection 
Agency.  77  West  Jackson  Boulevard. 
Chicago,  Illinois.  60604.  (312)  353- 
5089. 

SUPPLEMENTARY  INFORMATION: 
i.  Background 

The  air  quality  planning  requirements 
for  the  reduction  of  NOx  emissions  are 
set  out  in  section  182(f)  of  the  Act. 
Section  182(f)  of  the  Act  requires  States 


with  areas  designated  nonattainment  of 
the  NAAQS  for  ozone,  and  classified  as 
moderate  nonattainment  and  above,  to 
impose  the  same  control  requirements 
for  major  stationary  sources  of  NOx  as 
apply  to  major  stationary  sources  of 
volatile  organic  compounds  (VOC). 
These  requirements  include  the 
adoption  of  RACT  rules  for  major 
stationan,'  sources  and  nonattainment 
area  NSR  for  major  new  sources  and 
major  modifications.  Section  182(0 
provides  further  that  these  NOx 
requirements  do  not  apply  for  areas 
outside  an  ozone  transport  region  if 
USEPA  determines  that  additional 
reductions  of  NOx  would  not  contribute 
to  attainment.  Also,  the  NOx-related 
general  and  transportation  conformity 
provisions  (see  58  PR  63214  and  58  FR 
62188)  would  not  apply  in  an  area  that 
is  granted  a  section  182(0  exemption.  In 
an  area  that  did  not  implement  the 
section  182(0  NOx  requirements,  but 
did  achieve  attainment  of  the  ozone 
standard,  as  demonstrated  by  ambient 
air  monitoring  data  (consistent  with  40 
CFR  Part  58  and  recorded  in  the 
USEPA 's—Aerometric  Information 
Retrieval  System  (AIRS)),  it  is  clear  that 
the  additional  NOx  reductions  required 
by  section  182(0  would  not  contribute 
to  attainment. 

II.  Criteria  for  Evaluation  of  Section 
182(f)  Exemption  Reqyests 

The  criteria  established  for  the 
evaluation  of  an  exemption  request  from 
the  section  182(0  requirements  are  set 
forth  in  a  memorandum  from  John  S. 
Seitz.  Director.  Office  of  Air  Quality 
Planning  and  Standards,  dated  May  27. 
1994.  entitled  "Section  182(0  Nitrogen 
Oxides  (NOx)  Exemptions— Revised 
Process  and  Criteria."  Additional 
guidance  is  provided  in  a  document 
entitled  "Guideline  for  Determining  the 
Applicability  of  Nitrogen  Oxides 
Requirements  Under  Section  182(0." 
dated  December  1993.  ft-om  USEPA. 
Office  of  Air  Quality  Planning  and 
Standards.  Air  Quality  Management 
Division. 

III.  State  Submittals 

On  September  20.  1993.  and 
November  8.  1993.  the  State  of  Ohio 
submitted  requests  to  redesignate  the 
Toledo  (Lucas  and  Wood  Counties)  and 
Dayton  (Montgomery.  Greene.  Miami, 
and  Clark  Counties)  ozone 
nonattainment  areas  to  attainment  areas 
for  the  NAAQS  for  ozone.  These 
redesignation  requests  are  currently 
under  review  and  will  be  evaluated  in 
a  separate  rulemaking. 

Included  as  part  of  the  redesignation 
submittals  were  requests  that  the  Toledo 
and  Dayton  ozone  nonattainment  areas 


be  exempt  from  the  requirements 
contained  in  section  182(0  of  the  Act. 
These  exemption  requests  are  based 
upon  three  years  of  ambient  air 
monitoring  data  (1991-1993)  which 
demonstrate  that  the  NAAQS  for  ozone 
has  been  attained  in  each  of  these  areas 
without  additional  reductions  of  NOx. 

IV.  Analysis  of  State  Submittals 

The  USEPA  has  reviewed  the  ambient 
air  monitoring  data  for  ozone  (consistent 
with  the  requirements  contained  in  40 
CFR  part  58  and  recorded  in  AIRS) 
submitted  by  the  OEPA  in  support  of 
these  exemption  requests. 

For  ozone,  an  area  is  considered 
attainment  of  the  NAAQS  if  there  are  no 
violations,  as  determined  in  accordance 
with  40  CFR  Part  50.9,  based  on  quality 
assured  monitoring  data  from  three 
complete  consecutive  calendar  years.  A 
violation  of  the  ozone  NAAQS  occurs 
when  the  annual  average  niunber  of 
expected  exceedances  is  greater  than  1.0 
at  any  site  in  the  area  at  issue.  An 
exceedance  occurs  when  the  daily 
maximum  hourly  ozone  concentration 
exceeds  0.124  parts  per  million  (ppm). 

The  following  ozone  exceedances 
were  recorded  for  the  period  from  1991 
to  1993: 

Toledo:  Lucas  Countv.  306  N.  Yondota 
(1991)— 0.127  ppm'  and  (1993)— 0.126 
ppm;  average  expected  exceedances: 
0.7.  Friendship  Park  (1993)— 0.136 
ppm;  average  expected  exceedances: 
0.3. 
Dayton:  Montgomery  County,  2100 
timberlane  (1993) — 0.125'  ppm: 
average  expected  exceedances:  0.3. 
Thus,  the  annual  average  expected 
exceedajices  in  a  three  year  period  were 
less  than  1.0  and  both  areas  are  meeting 
the  air  quality  standard  fo."  ozone. 
A  more  detailed  summary  of  the 
ozone  monitoring  data  for  both  areas  is 
provided  in  the  USEPA  technical 
support  document  dated  April  20,  1994. 

V.  NOx  RACT  Rules 

The  State  of  Ohio  submitted  adopted 
NOx  K.ACT  rules  to  USEPA  on  July  1 . 
1994.  for  the  Toledo.  Dayton,  and 
Cleveland  ozone  nonattainment  areas. 
These  rules  are  currently  under  review 
and  will  be  evaluated  in  a  separate 
rulemaking.  These  rules,  when 
approved  by  USEPA,  may  be  suspended 
by  the  State  for  the  Toledo  and  Da\1on 
areas  upon  the  final  approval  effective 
date  of  the  Section  182<0  exemption 
requests  addressed  in  this  Notice. 

VI.  Inspection  and  Maintenance  (I/M) 
Programs 

The  I/M  Final  Rule  (57  FR  52950) 
requires  States  to  submit  to  USEPA  a 
fully  adopted  I/M  program  by  November 


15.  1993.  At  this  time,  however,  the 
preliminary  interpretive  guidance  on 
basic  I/M.  is  discussed  in  the  USEPA 
policy  memorandum  dated  September 
17,  1993,  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation,  entitled  "State 
Implementation  Plan  Requirements  for 
Areas  Submitting  Requests  for 
Redesignation  to  Attainment  of  the 
Ozone  and  Carbon  Monoxide  (CO) 
National  Ambient  Air  Quality  Standards 
(NAAQS)  on  or  after  November  15. 
1992,"  (Shapiro  Memorandum).  The 
Shapiro  Memorandum  provides  that,  for 
areas  where  maintenance  plans  do  not 
rely  on  implementation  of  a  basic  I/M 
program  immediately  following 
redesignation.  upon  revision  to  the  I/M 
rule,  if  a  State  adopts  and  submits  as  a 
revision  to  its  SIP  the  following: 

•  The  legislative  authority  for  a  basic 
I/M  program: 

•  A  provision  in  the  SIP  providing 
that  basic  I/M  be  placed  in  the 
contingency  measure  portion  of  the 
maintenance  plan  upon  redesignation; 
and 

•  An  enforceable  schedule  and 
commitment  by  the  Governor  or  his/her 
designee  for  adoption  and 
implementation  of  a  basic  I/M  program 
upon  a  specified,  appropriate  triggiiring 
event; 

The  State  would  have  met  the 
minimum  requirements  for  I/M  as  they 
relate  to  USEPA's  consideration  of  the 
State's  redesignation  request  submitted 
for  a  nonattainment  area.  The  USEPA  is 
presently  proceeding  to  establish  this 
interpretation  through  regulatorv  action 
(see  59  FR  33237). 

The  State  of  Ohio  is  required  to  adopt 
a  basic  I/M  program  for  the  Toledo 
ozone  nonattainment  area 
(encompassing  Lucas  and  Wood 
Counties).  However,  the  State  has 
submitted  a  redesignation  request  (SIP 
revision)  to  attainment  of  the  NAAQS 
for  ozone  for  the  Toledo  area.  This  SIP 
revision  includes  legislative  authority 
for  the  adoption  of  a  basic  I/M  program: 
a  basic  I/M  program  as  a  rontingency 
measure  in  the  maintenance  plan  upon 
redesignation;  and  eui  enforceable 
schedule  for  the  implementation  of  the 
basic  I/M  program  upon  a  specified 
triggering  event.  Under  the  approach  set 
forth  in  the  Shapiro  Memorandum,  the 
State  has  met  the  requirements  for  an 
area  requesting  redesignation  that  is 
required  to  adopt  a  basic  1/M  program. 

For  the  Da\1on  ozone  nonattainment 
area  (encompassing  Clark.  Greene. 
Miami,  and  Montgomery  Counties),  the 
Da\1on  local  area  has  opted  for  an 
enhanced  I/M  program.  This  requires 
the  Dayton  area  to  comply  with  all 
applicable  enhanced  I/M  program 


requirements.  The  I/M  Final  Rule  (.17  IK 
52950)  provides  that  if  the  L'SEPA 
Administrator  determines  that  NOx 
emission  reductions  are  not  beneficial 
in  a  given  ozone  nonattainment  area, 
then  NOx  emission  reductions  are  not 
required  of  the  enhanced  I/M  progra;n. 
but  the  program  shall  be  designed  to 
offset  NOx  increases  resulting  from  the 
repair  of  hydrocarbon  (HC)  and  carbon 
monoxide  (CO)  failures.' 

Upon  the  effective  date  of  this  action, 
the  Dayton  area  shall  not  be  required  to 
demonstrate  compliance  with  the 
enhanced  I/M  performance  standard  for 
NOx.  However,  the  Dayton  area  shall  be 
required  to  demonstrate,  using  I  'SEP.\'s 
Mobile  Source  Emissions  Model.  Mobile 
5a  (or  its  successor),  that  NO\  emissions 
will  be  no  higher  than  in  the  absence  of 
any  I/M  program. 

VII.  Withdrawal  of  the  Exemptions 

Continuation  of  the  Section  182(0 
exemptions  granted  herein  is  contingent 
upon  continued  monitoring  and 
continued  attainment  and  maintenanr  r 
of  the  ozone  NAAQS  in  the  affected 
areas.  If  a  violation  of  the  ozone  NA.-\QS 
is  monitored  in  the  Toledo  or  Dayton 
area(s)  (consistent  with  the 
requirements  contained  in  40  CFR  pari 
58  and  recorded  in  AIRS).  I'.SEPA  wiU 
provide  notice  to  the  public  in  the 
Federal  Register.  A  determination  that 
the  NOx  exemption  no  longer  applies 
would  mean  that  the  ,\'Ox  NSR  and  the 
NOx-related  general  and  transportation 
conformity  provisions  would 
immediateiv  be  applicable  (see  58  FR 
63214  and  58  FR  62188).  The  NOx 
R.\CT  requirements  would  also  be 
applicable,  with  a  reasonable  time 
provided  as  necessary  to  allow  major 
stationary  sources  subject  to  the  R.^CT 
requirements  to  purchase,  install  and 
operate  the  required  controls.  The 
USEPA  believes  that  the  State  may 
provide  sources  a  reasonable  time 
period  after  the  USEP.A  determination  to 
actually  meet  the  RACT  emission  limits. 
The  USEPA  expects  such  time  period  to 
be  as  expeditious  as  practicable,  but  in 
no  case  longer  than  24  months.  If  a 
nonattainment  area  is  redesignated  to 
attainment  of  the  ozone  NA.^QS.  NOx 
R.ACT  shall  be  implemented  as  stated  in 
the  USEPA-approved  maintenance  plan. 

VIII.  Notice  of  Proposed  Rulemaking 
and  Responses  to  Comments 

The  USEPA  published  a  notice 
proposing  to  approve  the  exemption 
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provisions. 

USEPA  Response:  Section  182(0 
contains  very  few  details  regarding  the 
administrative  procedure  for  USEPA 
action  on  NOx  exemption  requests.  The 
absence  of  specific  guidelines  by 
Congress  leaves  USEPA  with  discretion 
to  establish  reasonable  procedures, 
consistent  with  the  requirements  of  the 
Administrative  Procedure  Act  (APA). 

Despite  the  interpretation  of  the 
commenters  regarding  the  process  for 
considering  exemption  requests  under 
section  182(f),  USEPA  believes  that 
subsections  182(f)(1)  and  182(f)(3) 
provide  independent  procedures  for 
USEPA  to  act  on  NOx  exemption 
requests.  The  language  in  subsection 
182(f)(1),  which  indicates  that  USEPA 
should  act  on  NOx  exemptions  in 
conjunction  with  action  on  a  plan  or 
plan  revision,  does  not  appear  in 
subsection  182(f)(3).  While  subsection 
182(f)(3)  references  subsection  182(f)(1). 
USEPA  believes  that  this  reference 
encompasses  only  the  substantive  tests 
in  paragraph  (1)  [and.  by  extension, 
paragraph  (2)1,  and  not  the  procedural 
requirement  that  USEPA  act  on 
exemptions  only  when  acting  on  SIPs. 
Additionally,  paragraph  (3)  provides 
that  "personisl"  (which  section  302(e) 
of  the  Act  defines  to  include  States)  may 
petition  for  NOx  exemptions  "at  any 
time,"  and  requires  USEPA  to  make  its 
determination  within  six  months  of  the 
petitions  submission.  These  key 
differences  lead  USEPA  to  believe  that 
Congress  intended  the  exemption 
petition  process  of  paragraph  (3)  to  be 
distinct  and  more  expeditious  than  the 
longer  plan  revision  process  intended 
under  paragraph  (1). 

Section  182(f)(1)  appears  to 
contemplate  that  exemption  requests 
submitted  under  these  paragraphs  are 
limited  to  States,  since  States  are  the 
entities  authorized  under  the  Act  to 
submit  plans  or  plan  revisions.  By 
contrast,  section  182(f)(3)  provides  that 
"personlsj  ' '  may  petition  for  a  NOx 
determination  "at  any  time"  after  the 
ozone  precursor  study  required  under 
section  185B  of  the  Act  is  finalized, ^ 
and  gives  USEPA  a  limit  of  6  months 
after  filing  to  grant  or  deny  such 
petitions.  Since  individuals  may  submit 
petitions  under  paragraph  (3)  "at  any 
time"  this  must  include  times  when 
there  is  no  plan  revision  from  the  State 
pending  at  USEPA.  The  specific 
timeframe  for  USEPA  action  established 
in  paragraph  (3)  is  substantially  shorter 
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"persoa"  to  include  States. 

>The  final  section  185B  report  was  issued  luly 
30.  1993. 


than  the  timeframe  usually  required  for 
States  to  develop  and  for  USEPA  to  take 
action  on  revisions  to  a  SIP.  These 
differences  strongly  suggest  that 
Congress  intended  the  process  for  acting 
on  petitions  under  paragraph  (3)  to  be 
distinct — and  more  expeditious — from 
the  plan  revision  process  intended 
under  paragraph  (1).  Thus,  USEPA 
believes  that  paragraph  (3)'s  reference  to 
paragraph  (1)  encompasses  only  the 
substantive  tests  in  paragraph  (1)  (and. 
by  extension,  paragraph  (2)).  not  the 
requirement  in  paragraph  (l).for  USEPA 
to  grant  exemptions  only  when  acting 
on  plan  revisions. 

With  respect  to  major  stationary 
sources,  section  182(f)  requires  States  to 
adopt  NOx  NSR  and  R.^CT  rules,  unless 
exempted.  These  rules  were  generally 
due  to  be  submitted  to  USEPA  by 
November  15,  1992.  Thus,  in  order  to 
avoid  sanctions  under  the  Act,  areas 
seeking  a  NOx  exemption  would  have 
needed  to  submit  their  exemption 
request  for  USEPA  review  and 
rulemaking  action  several  months  before 
November  15,  1992.  In  contrast,  the  Act 
specifies  that  the  attainment 
demonstrations  are  not  due  until 
November  1993  or  1994  (and  USEPA 
may  take  12-18  months  to  approve  or 
disapprove  the  demonstration).  For 
marginal  ozone  nonattainment  areas 
(subject  to  NOx  NSR).  no  attainment 
demonstration  is  called  for  in  the  Act. 
For  maintenance  plans,  the  Act  does  not 
specify  a  deadline  for  submittal  of 
maintenance  demonstrations.  Clearly, 
the  Act  envisions  the  submittal  of.  and 
USEPA  action  on.  exemption  requests, 
in  some  cases,  prior  to  submittal  of 
attainment  or  maintenance 
demonstrations. 

The  Act  requires  conformity  with 
regard  to  federally-supported  NOx 
generating  activities  in  relevant 
nonattainment  and  maintenance  areas. 
However,  USEPA's  conformity  rules 
explicitly  provide  that  these  NOx 
requirements  would  not  apply  if  USEP.A 
grants  an  exemption  under  sec  tinn 
182(f]. 

In  response  to  the  comment  that 
section  182(b)(1)  should  be  the 
appropriate  vehicle  for  dealing  with 
exemptions  from  the  NOx  requirements 
of  the  conformity  rule,  USEPA  notes 
that  this  issue  has  previously  been 
raised  in  a  formal  petition  for 
reconsideration  of  USEPA's  final 
transportation  conformity  rule  and  in 
litigation  pending  before  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  on  the  substance  of  both  the 
transportation  and  general  conformity 
ndes.  Thus  the  issue  is  under  further 
consideration,  but  at  this  time  the 
Agency's  position  is  as  stated  above. 


Additionally,  subsection  182(f)(3) 
requires  that  NOx  exemption  petition 
determinations  be  made  by  USEPA 
within  six  months.  The  USEPA  has 
stated  in  previous  guidance  that  it 
intends  to  meet  this  statutory  deadline 
as  long  as  doing  so  is  consistent  with 
the  APA.  The  USEPA  believes  that  the 
applicable  rules  governing  this  issue  are 
those  that  appear  in  USEPA's  final 
conformity  regulations,  and  that  USEPA 
remains  bound  by  their  existing  terms. 

Modeling  Comments:  Some 
commenters  stated  that  the  modeling 
required  by  USEPA  is  insufficient  to 
establish  that  NOx  reductions  would  not 
contribute  to  attainment  since  only  one 
level  of  NOx  control,  i.e.,  "substantial" 
reductions,  is  required  to  be  analyzed. 
They  further  explain  that  an  area  must 
suhmit  an  approvable  attainment  plan 
before  USEPA  can  know  whether  NOx 
reductions  will  aid  or  undermine 
attainment. 

USEPA  Response:  As  described  in 
USEPA's  December  1993  NOx 
exemption  guidance,*  photochemical 
grid  modeling  is  generally  needed  to 
document  cases  where  NOx  reductions 
are  counterproductive  to  net  air  quality, 
do  not  contribute  to  attainment,  do  not 
show  a  net  ozone  benefit,  or  include 
excess  reductions.  The  Urban  Airshed 
Model  (UAM)  or,  in  the  Ozone 
Transport  Region  (OTR),  the  Regional 
Oxidant  Model  (ROM),  are  acceptable 
methods  for  these  purposes.  The 
December  guidance  also  provides  that, 
under  the  "not  contribute  to  attainment 
test,"  an  area  may  qualify'  for  a  NOx 
exemption  by  attaining  the  ozone 
standard,  as  demonstrated  by  three 
vears  of  ambient  air  monitoring  data. 
The  exemption  requests  submitted  by 
the  StJite  for  the  Toledo  and  Dayton 
areas  -:  o  based  upon  ambient  air 
men      -.[igdata.  Therefore,  adverse 
comments  submitted  concerning 
modeling  are  not  relevant  to  tliis  action, 
and  are  not  being  further  addressed. 

Public  Hearing  Request:  Some 
commenters  requested  that  a  public 
hearing  be  held  on  this  action. 

USEPA  Response:  This  action  is  not 
considered  a  SIP  revision  and  therefore 
the  requirement  for  a  public  hearing 
under  section  110(a)  of  the  Act  is  not 
applicable. 

Environmental  Impact  Statement 
(EIS)  Request:  Some  commenters 
requested  that  an  EIS  be  prepared 
regarding  this  action. 

USEPA  Response:  All  Clean  Air  Act 
programs  are  exempted  from  the 


■•"Guideline  for  Determining  the  .^pplitdbility  of 
Nitrogen  Oxide  Requirements  under  section  182(n.' 
from  lohn  S.  Seitz.  Director.  Office  of  Air  Quality 
Planning  and  Standards,  dated  December  19.  1993. 


procedural  requirements  of  the  National 
Environmental  Poficy  Act  (NEPA)  under 
section  7(c)(1)  of  the  Energy  Supply  and 
Environmental  Coordination  Act,  15 
U.S.C.  793(c)(1).  Therefore,  USEPA  is 
not  preparing  an  EIS  for  this  action. 

SIP  Status  Request:  One  commenter 
requested  the  status  of  other  SIP 
revisions  (i.e.,  the  15%  rate-of-progress 
plan  and  the  redesignation  request) 
required  to  be  submitted  by  the  State. 
USEPA  Response:  This  a'ction  only 
addresses  the  section  182(f)  exemption 
requests  submitted  by  the- State  of  Ohio 
for  the  Toledo  and  Dayton  areas  and 
USEPA  final  action  on  such  requests  are 
not  dependent  on  final  actions  on  other 
required  SIP  submittals,  such  as  the 
ones  mentioned.  Non-related  SIP 
revisions  will  be  deah  with  separately. 

Toledo  Transportation  Improvement 
Program  (TIP):  One  commenter 
provided  comments  on  the  basis  of  the 
determination  of  the  conformity  of  the 
Toledo  TIP  and  analvsis  of  other  Ohio 
TIPS. 

USEPA  Response:  This  action  only 
addresses  the  section  182(f)  exemption 
requests  submitted  by  the  State  of  (3hio 
for  the  Toledo  and  Dayton  areas. 
Therefore,  the  comment  is  not  being 
further  addressed. 

Attainment  Data  Comments:  Three 
years  of  "clean"  data  fail  to  demonstrate 
ihat  NOx  reductions  would  not 
contribute  to  attainment  of  the  N.^.AQS 
for  ozone.  The  USEPA's  policy 
erroneously  equates  the  absence  of  a 
violation  for  one  three-year  period  with 
"attainment.  ' 

USEPA  Rfisponse:The  I'SEPA  has 
separate  criteria  for  determining  if  an 
area  should  be  redesignated  to  an  ozone 
attainment  area  under  section  107  of  the 
.Act.  The  section  107  redesignation 
criteria  are  more  comprehensive  than 
the  Act  requires  with  resport  to  \0\ 
exemotions  under  sect;,  -i  182(0. 

Umlor  section  182(0(i)iA).  an 
exemption  from  the  NOx  requirements 
mav  be  granted  for  nonattainment  areas 
outside  an  OTR  if  USEPA  determines 
that  "additional  reductions  of  (NOx) 
would  not  contribute  to  attainment  '  t)f 
the  ozone  N.\AQS  in  those  areas.  In 
some  cases,  an  ozone  nonattaiimient 
area  might  attain  the  ozone  standard,  as 
demonstrated  by  3  years  of  adequate 
monitoring  data,  without  having 
implemented  the  section  182(0  N()\ 
provisions  over  that  3-year  period. 

In  cases  where  a  nonattainment  area 
is  demonstrating  attainment  wjth  3 
consecutive  years  of  air  quality 
monitoring  data  without  having 
implemented  the  section  182(0  NO\ 
provisions,  USEPA  believes  that  the 
section  182(0  test  is  met  since 
"additional  reductions  of  {M)\)  wmilii 


not  contribute  to  attainment  "  of  the 
NAAQS  in  that  area.  In  cases  where  it 
is  warranted,  USEP.A's  approval  of  the 
exemption  is  granted  on  a  contingent 
basis  (i.e.,  the  exemption  would  last  for 
only  as  long  as  the  area's  monitoring 
data  continue  to  demonstrate 
attainment). 

Downwind  Area  Comments:  Se\eral . 
commenters  argued  that  USEP.\s 
December  1993  guidance  prohibits 
granting  a  section  182(0  waiver  based 
on  3  vears  of  clean  data  if  evidence 
exists  showing  that  the  waiver  would 
interfere  with  attainment  or 
maintenance  in  downwind  areas.  Thi^ 
commenters  argued  that  such  condition 
should  also  apply  to  waiver  requests 
based  on  modeling.  Exemptions  in  Ohio 
cities,  they  claim,  are  likely  to 
exacerbate  ozone  nonattainment 
downwind,  and  therefore  are  not 
consistent  with  the  Act.  If  the 
exemptions  are  granted,  emissiorus  from 
new  stationary  sources  and  the 
transportation  sector  in  Ohio.  whi<  h  arc 
projected  to  increase,  could  delay 
attainment  of  the  ozone  standard  in 
areas  in  the  northeastern  Initud  States 
These  commenters  furthf-r  claim  that 
USEP.-\  m.odeling  has  demonstrated  thil 
Ohio  is  a  significant  contributor  to 
atmo^>pheric  transport  of  (izone 
prec  ursors  to  the  OTR.  Since  thir> 
modeling  indicates  that  emissions  rj{ 
NO\  from  stationary  sources  west  of  tiie 
OTR  contribute  to  increased  ozone 
levels  in  the  northeast,  thev  ari^ued  i:-.ot 
control  of  NOx  emissions  in  the  OTR 
and  in  Stales  west  of  the  OTR  will 
contribute  to  significant  reductions   n 
peak  ozone  levels  within  the  OTR. 

USEPA  Response:  As  a  rt-Mill  of  s;n  h 
coinnien'.s.  I  JSEl'A  has  re-evaluated  its 
position  on  this  issue  and  decided  to 
revise  the  previously-issued  guiil.im  i'. 
As  (i"sc;ribed  below.  USEPA  intends  to 
use  its  .luthority  under  set  lion 
110(a)(2)(D)  to  require  a  St:!t!'  to  retim  e 
NO>  emissions  from  stationary  and  or 
moL'ile  sounes  where  there  i>  e\ ident  ■•. 
such  as  photochemical  grid  modehn'.:. 
showing  that  NO\  emissions  would 
contribute  significantly  to 
nonattainment  in.  or  interfere  u/.ii 
maintenance  by.  any  other  Stat'.v  1  h;s 
a(.tif)n  would  be  independent  of  anv 
action  taken  b>  USEPA  on  a  NOv 
exemption  request  for  statinn.iry  sniin  e-, 
und<>r  section  182(0-  That  is.  r.Sl.l'A 
action  to  grant  or  lieny  a  NO\ 
exemption  request  under  section  1H2(0 
would  not  shield  that  area  from  I  Si  i'.\ 
action  to  require  NO\  emission 
reductions,  if  ner  ess.irv.  under  sec  ijnn 
1in(a)(2){D). 

Modeling  analyses  are  um'.eru.A  in 
many  areas  for  the  purpose  of 
demonstr.iting  attainment  in  t!:e  1'ei+ 
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nonattainment  area.  Specifically,  the 
guidance  encourages  States  to  "consider 
imposition  of  the  NOx  requirements  if 
needed  to  avoid  adverse  impacts  in 
downwdnd  areas,  either  intra-  or  inter- 
State.  States  need  to  consider  such 
impacts  since  they  are  ultimately 
responsible  for  achieving  attainment  in 
all  portions  of  their  State  (see  generally 
section  110)  and  for  ensuring  that 
emissions  originating  in  their  State  do 
not  contribute  significantly  to 
nonattainment  in.  or  interfere  wuth 
maintenance  by.  any  other  State  (see 
section  110(a)(2)(D)(i){I))." 

In  contrast.  Section  4.4  of  the 
guidance  states  that  the  section  182{fl 
demonstration  would  not  be  approved  if 
there  is  evidence,  such  as 
photochemical  grid  modeling,  showing 
that  the  NOx  exemption  would  interfere 
with  attainment  or  maintenance  in 
downwind  areas.  The  guidance  goes  on 
to  explain  that  section  110(a)(2)(D)  (not 
section  182(f))  prohibits  such  impacts. 

Consistent  with  the  guidance  in 
section  4.3,  USEPA  believes  that  the 
secUon  110(a)(2)(D)  and  182(f) 
provisions  must  be  considered 
independently.  Thus,  if  there  is 
evidence  that  NOx  emissions  in  an 
upwind  area  would  interfere  with 
attainment  or  maintenance  in  a 
downwind  area,  that  action  should  be 
separately  addressed  by  the  State(s)  or. 
if  necessar>\  by  USEPA  in  a  section 
110(a)(2)(D)  action.  A  section  182(f) 
exemption  request  should  be 
independently  considered  by  USEPA.  In 
some  cases,  then,  USEPA  may  grant  an 
exemption  from  across-the-board  NOx 
RACT  controls  under  section  182(f)  and, 
in  a  separate  action,  require  NOx 
controls  from  stationary  and/or  mobile 
sources  under  section  i  10(a)(2)(D).  It 
should  be  noted  that  the  controls 
required  undw  section  110(a)f2)(D)  may 
be  more  or  less  stringent  than  RACT, 
depending  upon  the  circumstances. 
Consistent  with  these  principles, 
USEPA  is  approving  these  exemption 
requests  under  182(f)  of  the  Act.  If 
evidence  appears  that  NOx  emissions  in 
an  upwind  area  would  interfere  with 
attainment  or  maintenance  in  a 
downwind  area,  appropriate  action  shall 
be  taken  by  the  State(s)  or,  if  necessary, 
by  USEPA  under  section  110(a)(2)(D). 

'  Scope  of  Exemption  Comments: 
Comments  were  received  regarding 
exemption  of  areas  from  the  NOx 
requirements  of  the  conformity  rules. 
Several  commenters  argue  that  the 
exemptions  should  waive  only  the 
requirements  of  section  182(b)(1)  to  • 
contribute  to  specific  annual  reductions, 
not  the  requirement  that  conformity 
SIPs  contain  information  showing  the 
maximum  amount  of  motor  vehicle  NOx 


emissions  allowed  under  the 
transportation  conformity  rules  and. 
similarly,  the  maximum  allowable 
amounts  of  any  such  NOx  emissions 
under  the  general  conformity  rules.  The 
commenters  admit  that,  in  prior 
guidance,  USEPA  has  acknowledged  the 
need  to  amend  a  drafting  error  in  the 
existing  transportation  conformity  rules 
to  ensure  consistency  with  motor 
vehicle  emissions  budgets  for  NOx.  but 
want  USEPA,  in  actions  on  NOx 
exemptions,  to  explicitly  affirm  this 
obligation  and  to  also  avoid  granting 
waivers  until  a  budget  controlUng  future 
NOx  increases  is  in  place. 

USEPA  Response:  With  respect  to 
conformity.  USEPA's  conformity  rules  » 
provide  a  NOx  waiver  if  an  area  receives 
a  section  182(f)  exemption,  ki 
rulemaking  on  "Conformity;  General 
Preamble  for  Exemption  From  Nitrogen 
Oxides  Provisions."  59  FR  31238,  31241 
(June  17,  1994).  USEPA  reiterated  its 
view  tliat  in  order  to  conform, 
nonattainment  and  maintenance  areas 
must  demonstrate  that  both  the 
transportation  plan  and  the 
transportation  improvement  program 
(TIP)  are  consistent  with  the  motor 
vehicle  emissions  budget  for  NOx  even 
where  a  conformity  NOx  waiver  has 
been  granted.  Due  to  a  drafting  error, 
that  view  is  not  reflected  in  the  current 
transportation  conformity  rules.  As  the 
commenters  correctly  note,  USEPA 
states  in  the  June  17lh  notice  that  it 
intends  to  remedy  the  problem  by 
amending  the  conformity  rule.  Although 
that  notice  specifically  mentions  only 
requiring  consistency  with  the  approved 
maintenance  plan's  NOx  motor  vehicle 
emissions  budget,  USEPA  also  intends 
to  require  consistency  with  the 
attainment  demonstration's  NOx  motor 
vehicle  emissions  budget.  However,  the 
exemptions  at  issue  were  submi'ttd 
pursuant  to  section  182(f)(3),  and  . 
USEPA  does  not  believe  it  is 
appropriate  to  delay  action  on  these 
petitions,  especially  in  light  of  the  six- 
month  statutory  deadline  provided  for 
such  action,  until  the  conformity  rule  is 
amended.  As  noted  above,  this  issue  has 
also  been  raised  in  a  formal  petition  for 
reconsideration  of  the  Agency's  final 
transportation  conformity  rule  and  in 
litigation  pending  before  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  on  the  substance  of  both  the 


*  "Criteria  and  Procedures  for  Determining 
Conformity  to  State  or  Federal  Implementation 
Plans  of  Transportation  Plans.  Programs,  and 
Projects  Funded  or  Approved  under  Title  23  U.S.C. 
of  the  Federal  Transit  Act."  November  24.  1993  (58 
FR  62188):  "Determining  Conformity  of  General 
Federal  Actions  to  State  or  Federal  Implementation 
Plans:  Final  Rule."  November  30.  1993  (58  FR 
f.3214). 


transportation  and  general  conformity 
rules.  Thus  this  issue  is  under 
consideration,  but  at  this  time  the 
Agency's  position  remains  as  stated. 
The  USEPA,  therefore,  believes  that 
until  the  issue  is  resolved,  the 
applicable  rules  governing  this  issue  are 
those  that  appear  in  the  Agency's  final 
conformity  regulations,  and  the  Agency 
remains  bound  by  their  existing  terms. 

Conclusive  Evidence  Co.Timenf.  The 
Act  does  not  authorize  any  waiver  of  the 
NOx  reduction  requirements  until 
conclusive  evidence  e.xists  that  such 
reductions  are  counter-productive. 

USEPA  Response:  The  USEPA  does 
not  agree  with  this  comment  since  it  is 
contrary  to  Congressional  intent  as 
evidenced  by  the  plain  language  of 
section  182(f),  the  structure  of  the  Title 
I  ozone  subpart  as  a  whole,  and  relevant 
legislative  history.  In  developing  and 
implementing  its  NOx  exemption 
policies,  USEPA  has  sought  an  approach 
that  reasonably  accords  with  that  intent. 

Section  182(f).  in  addition  to 
imposing  control  requirements  on  major 
stationary  sources  of  NOx  similar  to 
those  that  apply  for  such  sources  of 
VOC,  also  provides  for  an  exemption  (or 
limitation)  from  application  of  these 
requirements  if,  under  one  of  several 
tests,  USEPA  determines  that  in  certain 
areas  NOx  reductions  would  generally 
not  be  beneficial.  In  subsection 
182(0(1),  Congress  explicitly 
conditioned  action  on  NOx  exemptions 
on  the  results  of  an  ozone  precursor 
study  required  under  section  185B. 
Because  of  the  possibility  that  reducing 
NOx  in  a  particular  area  may  either  not 
contribute  to  ozone  attainment  or  may 
cause  the  ozone  problem  to  worsen. 
Congress  included  attenuating  language, 
not  just  in  section  182(f).  but  throughout 
the  Title  I  ozone  subpart,  to  avoid 
requiring  NOx  reductions  where  they 
would  be  nonbeneficial  or 
counterproductive. 

In  describing  these  various  ozone 
provisions  (including  section  182(f),  the 
House  Conference  Committee  Report 
states  in  pertinent  part:  "[T]he 
Committee  included  a  separate  NOx/ 
VOC  study  provision  in  section  (185B) 
to  serve  as  the  basis  for  the  various 
findings  conte.Tiplat'ed  in  the  NOx 
provisions.  The  Committee  does  not 
intend  NOx  reduction  for  reduction's 
sake,  but  rather  as  a  measure  scaled  to 
the  value  of  NOx  reductions  for 
achieving  attainment  in  the  particular 
ozone  nonattainment  area."  H.R.  Rep. 
No.  490.  101st  Cong..  2d  Sess.  257-258 
(1990). 

As  noted  in  response  to  a  comment 
discussed  above,  the  command  in 
subsection  182(f)(1)  that  USEPA  "shall 
consider"  the  section  185B  report  taken 


together  with  the  timeframe  the  Act 
provides  both  for  completion  of  the 
report  and  for  acting  on  NOx  exemption 
petitions  clearly  demonstrate  that 
Congress  believed  the  information  in  the 
completed  section  185B  report  would 
provide  a  sufficient  basis  for  USEPA  to 
act  on  NOx  exemption  requests,  even 
absent  the  additional  information  that 
would  be  included  in  affected  areas' 
attainment  or  maintenance 
demonstrations.  However,  while  there  is 
no  specific  requirement  in  the  Act  that 
USEPA  actions  granting  NOx  exemption 
requests  must  await  "conclusive 
evidence,"  as  the  commenters  argue, 
there  is  also  nothing  in  the  Act  to 
prevent  USEPA  from, re  visiting  an 
approved  NOx  exemption  if  warranted 
due  to  subsequent  ambient  monitoring 
information. 

In  addition.  USEP.\  believes  (as 
described  in  USEPA's  December  1993 
guidance)  that  section  182(f)(1)  of  the 
Act  provides  that  the  new  NOx 
requirements  shall  not  apply  (or  may  by 
limited  to  the  extent  necessar\'  to  avoid 
e.xcess  reductions)  if  the  USEPA 
Administrator  determines  that  any  one 
of  the  following  tests  is  met; 

(1)  In  any  area,  the  net  air  quality 
benefits  are  greater  in  the  absence  of 
NOx  reductions  from  the  sources 
concerned; 

(2)  In  nonattainment  areas  not  within 
an  ozone  transport  region,  additional 
NOx  reductions  would  not  contribute  to 
ozone  attainment  in  the  area:  or 

(3)  In  nonattainment  areas  within  an 
czone  transport  region,  additional  NOx 
reductions  would  not  produce  net  ozone 
air  qualify  benefits  in  the  transport 
region. 

Based  on  the  plain  language  of  section 
182(f),  USEPA  believes  that  each  test 
provides  an  independent  basis  for  the 
granting  of  a  f'.ill  or  limited  NOx 
exemption.  Only  the  first  test  listed 
above  is  based  on  a  showing  that  NOx 
reductions  are  "counter-productive."  If 
even  one  of  the  tests  is  met.  the  section 
182(f)  NOx  requirements  would  not 
apply  or,  under  the  excess  reductions 
provision,  a  portion  of  these 
requirements  would  not  apply. 

Transboundar}'  Pollution  Comment: 
Several  commenters  noted  that  the 
Canada-U.S.  Afr  Quality  Agreement 
signed  by  the  two  countries  on  March 
13.  1991.  calls  for  each  Party  to  notif>' 
the  other  of  a  proposed  action,  activity 
or  project  likely  to  cause  significant 
transboundary  air  pollution,  and,  as 
appropriate,  to  take  measures  to  avoid 
or  mitigate  the  potential  risk. 

USEPA  Response:  The  USEPA  takes 
seriously  international  agreements 
entered  into  by  our  go\  ernment. 
However,  USEPA  does  not  believe  that 


the  action  of  granting  a  .NOy  exemption 
request  would  likely  cause  significant 
traqsboundary  air  pollution.  The  action 
to  grtint  or  deny  these  exemption 
requests  will  determine  the  amount  of 
emission  reductions,  but  not  cause  new 
or  additional  transboundary  air 
pollution. 

Air  Quality  Comment:  Several 
commenters  stated  that  the  air  quality 
monitoring  data  aione  does  not  support 
this  exemption  proposal.  The  air  qudiitv 
levels  are  below  USEPA's  definition  of 
an  exceedance  of  the  ozone  \.\,^QS  at 
0.125  ppm,  but  are  greater  than  the 
ozone  N'.\AQS  of  0. 1 20  ppm. 

USEPA  Response:  For  the  reasons 
provided  below.  USEPA  does  not  agn-e 
with  the  commenter's  conclusion,  .^s 
stated  in  40  CFR  50.9.  the  ozone 
"standard  is  attained  when  the  expected 
number  of  days  per  calendar  y*^Hr  with 
maximum  hourly  average 
concentrations  above  0.12  parts  per 
million  (235  pg/ni')  is  equal  to  or  less 
than  1.  as  determined  by  .Appendix  11.' 
Appendix  H  references  USEPA's 
"Guideline  for  Interpretation  of  Ozone 
Air  Quality  Standards'  (EPA-450'4-79- 
003,  Januan.'  1979).  which  notes  that  thi- 
stated  level  of  the  standard  is  taken  as 
defining  the  number  of  significant 
figures  to  be  used  in  comparison  with 
the  standard.  For  example,  a  standard 
level  of  0.12  ppm  means  that 
measurements  are  to  be  rounded  to  two 
decimal  places  (0.005  rounds  up  to 
0.01)  Thus,  0.125  ppm  is  the  smallest 
concentration  value  in  e.xces.s  of  the 
level  of  the  ozone  standard  (please  refer 
to  'Section  IV.  Analysis  of  the  State 
Submittal  '  in  this  notice  for  monitored 
ozone  concentrations  in  the  Toledo  and 
Dav-ton  areas)  The  ambient  air 
monitoring  data  shows  that  no  vit.lutioii 
of  the  ozone  standard  has  oct  urrcd  for 
the  Toledo  and  Dayton  aress  d'.ii  i"g  the 
1991-1993  ozone  seasons 

IX.  Final  Action 

The  USEP.A  is  approving  the 
exemption  requests  for  the  Toledo  and 
Dayton  ozone  nonattainment  areas  frtmi 
the  section  182(f)  NOx  requirements 
based  upon  the  evidence  provided  by 
the  State  and  the  State's  compliance 
with  the  requirements  outlined  in  the 
applicable  USEPA  guidance.  This  action 
exempts  the  Lucas.  Wood.  Clark. 
Greene.  Miami,  and  Montgomen. 
counties  from  the  requirements  to 
implement  NOx  R--^CT.  nonattainment 
area  NSR  for  new  sources  and 
modifications  that  are  major  for  NOx. 
and  the  NO\-related  general  and 
transportation  conformity  provisions 
Also,  the  Clark,  Greene.  Miami,  and 
Montgomer)'  v:.ounties  shall  not  be 
required  to  demonstrate  compliance 
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enforce  its  requirements.  (See  Section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control. 
Intergovernmental  relations.  Nitrogen 
oxides.  Ozone,  Reporting  and  record 
keeping  requirements.  Volatile  organic 
compounds. 

Dated;  Jiinuary  5.  1995. 
Valdas  V.  Adainkus. 
/Tfg/ono/  Administrator. 

Part  52,  chapter  1.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  r..S.C:.  74()l-7h71(i. 

Supart  KK— Ohio 

2.  Section  52.1879  is  amended  by 
adding  new  paragraph  (f)  to  read  as 
follows: 

§  52.1879    Review  of  new  sources  and 
modifications. 


XI.  Regu  atory  Process 

Under  the  Regulatory  Flexibility  .^ct. 
5  U.S.C.  500  et  sttq..  USEPA  must 
prepare  <  regulatory  flexibility  analysis 
assessini  the  impact  of  any  proposed  or 
final  rul(  on  small  entities  (5  U.S.C.  603 
and  604)  Alternatively.  USEPA  may 
certifv  tljat  the  rule  will  not  have  a 
impact  on  a  sub.stantiai 
)f  small  entities.  Small  entities 
mall  businesses,  small  not-for- 

rises,  and  government 
ith  jurisdiction  over 
s  of  less  than  50,000.  Today's 
is  do  not  create  any  new 

ts,  but  allow  suspension  of 
ated  requirements  for  the  life  of 
ptions.  Therefore,  because  the 
does  not  impose  any  new 
ents,  I  certify  that  it  does  not 
ificant  impact  on  any  small 
ffected. 

section  307(b)(1)  of  the  Clean 
petitions  for  judicial  review  of 
)n  must  be  filed  in  the  United 
urt  of  Appeals  for  the 
ate  circuit  by  March  20.  1995. 
petition  for  reconsideration  by 
inistrator  of  this  final  rule  does 
the  finality  of  this  rule  for  the 
of  judicial  review  nor  does  it 
time  within  which  a  petition 
1  review  may  be  filed,  and 
postpone  the  effectiveness  of 
or  action.  This  action  mav  not 


t  le 
(ia 


o 


iiyed  later  in  proceedings  to 


(f)  Approval— USEPA  is  approving 
two  exemption  requests  submitted  by 
the  Ohio  Environmental  Protection 
Agencv  on  September  20,  1993.  and 
November  8,  1993.  for  the  Toledo  and 
Dayton  ozone  nonattainment  areas, 
respectively,  from  the  requirements 
contained  in  Section  182(f)  of  the  Clean 
Air  Act.  This  approval  exempts  the 
Lucas,  Wood.  Clark,  Greene,  Miami,  and 
Montgomery  Counties  from  the 
requirements  to  implement  reasonably 
available  control  technology  (R.\CT)  for 
major  sources  of  nitrogen  oxides  (NOx), 
nonattainment  area  new  sourf  e  review 
(NSR)  for  new  sources  and 
modifications  that  are  major  for  NO\. 
and  the  NOx-related  requirements  of  the 
general  and  transportation  conformity 
provisions.  For  the  Dayton  ozone 
nonattainment  area,  the  Dayton  local 
area  has  opted  for  an  enhanced 
inspection  and  maintenance  (I/M) 
programs.  Upon  final  approval  of  this 
exemption,  the  Clark,  Greene,  Miami, 
and  Montgomery  Counties  shall  not  be 
required  to  demonstrate  compliance 
with  the  enhanced  I/M  performance 
standard  for  NOx.  If  a  violation  of  the 
ozone  NAAQS  is  monitored  in  the  ' 
Toledo  or  Dayton  area(s),  the 
exemptions  from  the  requirements  of 
Section  182(0  of  the  Act  in  the 
applicable  area(s)  shall  no  longer  apply. 

3.  Section  52.1885  is  amended  by 
adding  new  paragraph  (r)  to  read  as 
follows: 


§  52.1 885    Control  Strategy:  Ozone. 

«         •         •         •         • 

(r)  Approval— USEPA  is  approving 
two  exemption  requests  submitted  by 
the  Ohio  Environmental  Protection 
Agency  on  September  20, 1993.  and 
November  8,  1993.  for  the  Toledo  and 
Dayton  ozone  nonattainment  areas, 
respectively,  from  the  requirements 
contained  in  Section  182(f)  of  the  Clean 
Air  Act.  This  approval  exempts  the 
Lucas,  Wood,  Clark,  Greene,  Miami,  and 
Montgomery  Counties  from  the 
requirements  to  implement  reasonably 
available  control  technology  (RACT)  for 
major  sources  of  nitrogen  oxides  (NOx), 
'  nonattainment  area  new  source  review 
(NSR)  for  new  sources  and 
modifications  that  are  major  for  NOx. 
and  the  NOx-related  requirements  of  the 
general  and  transportation  conformity 
provisions.  For  the  Dayton  ozone 
nonattainment  area,  the  Dayton  local 
area  has  opted  for  an  enhanced 
inspection  and  maintenance  (I/M) 
program.  Upon  final  approval  of  this 
exemption,  the  Clark,  Greene,  Miami, 
and  Montgomery  Counties  shall  not  be 
required  to  demonstrate  compliance 
with  the  enhanced  I/M  performance 
standard  for  NOx.  If  a  violation  of  the 
ozone  NAAQS  is  monitored  in  the 
Toledo  or  Dayton  area(s),  the 
exemptions  from  the  requirements  of 
Section  182(f)  of  the  Act  in  the 
applicable  area(s)  shall  no  longer  apply. 
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40  CFR  Part  70 
[WY-001;FRL-6134-4] 

Clean  Air  Act  Final  Interim  Approval  of 
Operating  Permits  Program;  State  of 
Vv'yoming 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  interim  approval. 

SUMMARY:  The  EPA  is  promulgating 
interim  approval  of  the  Operating 
Permits  Program  submitted  by  the  State 
of  Wyoming  for  the  purpose  of 
complying  with  Federal  requirements 
for  an  approvable  State  Program  to  issue 
operating  permits  to  all  major  stationary 
sources,  and  to  certain  other  sources. 
EFFECTIVE  DATE:  February  21.  1995. 
ADDRESSES:  Copies  of  the  State's 
submittal  and  other  supporting 
information  used  in  developing  the  final 
interim  approval  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location:  U.S 
Environmental  Protection  Agency, 


Region  8.  999  18lh  Street,  suite  500. 

Denver.  Colorado  80202. 

» 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Farris.  8ART-AP.  U.S. 
Environmental  Protection  Agency, 
Region  8.  999  18'h  Street,  suite  500. 
Denver,  Colorado  80202.  (303)  294- 
7539. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

A.  Introduction 

Title  V  of  the  1990  Clean  Air  Act 
Amendments  (sections  501-507  of  the 
Clean  Air  Act  ("the  Act")),  and 
implementing  regulations  at  40  Code  of 
Federal  Regulations  (CFR)  part  70  (part 
70)  require  that  Slates  develop  and 
submit  operating  permits  programs  to 
EPA  by  November  15.  1993.  and  that 
EPA  act  to  approve  or  disapprove  each 
program  within  1  year  after  receiving 
the  submittal.  The  EPA's  program 
review  occurs  pursuant  to  section  502  of 
the  Act  and  the  part  70  regulations, 
which  together  outline  criteria  for 
approval  or  disapproval.  Where  a 
program  substantially,  but  not  fully, 
meets  the  requirements  of  part  70,  EPA 
may  grant  the  program  interim  approval 
for  a  period  of  up  to  2  years.  If  EPA  has 
not  fully  approved  a  program  by  2  years 
after  the  November  15,  1993  date,  or  by 
the  end  of  an  interim  program,  it  must 
establish  and  implement  a  Federal 
program. 

On  September  23,  1994,  EPA 
published  a  direct  final  rule  in  the 
Federal  Register  promulgating  interim 
approval  of  the  Operating  Permits 
Program  for  the  State  of  Wyoming 
(PROGR-^M).  See  59  FR  48802.  The  EPA 
received  adverse  comments  on  the 
direct  final  rule,  which  are  summarized 
and  addressed  below.  As  stated  in  the 
Federal  Register  notice,  if  adverse  or 
critical  comments  were  received  by 
October  24.  1994.  the  effective  date 
would  be  delayed  and  timely  notice 
would  be  published  in  the  Federal 
Register.  Therefore,  due  to  receiving 
ad\  erse  comments  within  the  comment 
pe;  iod.  EPA  withdrew  the  final  rule  (59 
FR  60561,  Nov.  25,  1994),  and  a 
proposed  rule  also  published  in  the 
Federal  Register  on  September  23,  1994 
scr\  ed  as  the  proposed  rule  for  this 
action.  EPA  will  not  institute  a  second 
comment  period  onthis  document. 

In  this  rulemaking  EPA  is  taking  final 
action  to  promulgate  interim  approval  of 
the  Wyoming  PROGRAM,  and  correct  a 
typographical  error  contained  in  59  FR 
48802  (see  section  II. B.  below). 


II.  Final  Action  and  Implications 

A.  Analysis  of  State  Submission 

The  Governor  of  Wyoming  submitted 
an  administratively  complete  title  V 
Operating  Permit  Program  for  the  State 
of  Wvoming  on  November  19.  1993.  The 
Wyoming  PROGRAM,  including  the 
operating  permit  regulations  (Section  30 
of  the  Wyoming  Air  Quality  Standards 
and  Regulations  (WAQSR)). 
substantially  meets  the  requirements  of 
40  CFR  70.2  and  70.3  with  respect  to 
applicability;  40  CFR  70.4.  70.5.  and 

70.6  with  respect  to  permit  content 
including  operational  flexibility;  40  CFR 
70.5  with  respect  to  complete 
application  forms  and  criteria  which 
define  insignificant  activities;  40  CFR 

70.7  with  respect  to  public  participation 
and  minor  permit  modifications;  and  40 
CFR  70.11  with  respect  to  requirements 
for  enforcement  authority. 

A  letter  sent  to  the  State  dated  May 
10.  1994.  identified  areas  in  which  the 
Wyoming  PROGRAM  was  deficient  and 
the  corrective  actions  that  were  to  be 
completed  either  prior  to  interim 
PROGRAM  approval  or  prior  to  full 
PROGRAM  approval.  In  a  letter  dated 
June  7.  1994.  which  included  an 
Attorney  General's  opinion  dated  June 
6.  1994.  the  State  addressed  all  EPA 
issues  that  would  have  prevented  EPA 
from  issuing  interim  approval  of  the 
Wyoming  PROGRAM.  The  State  must 
address  those  issues  that  require 
corrective  action  prior  to  full 
PROGRAM  approval  within  18  months 
of  EPA's  interim  approval  of  the 
W'yoming  PROGRAM. 

At  the  time  of  this  notice,  the  State 
had  not  made  an  affirmative  showing  of 
legal  authority  to  regulate  sources 
within  the  exterior  boundaries  of  Indian 
Reservations  in  Wyoming  under  the  Act. 
Therefore,  interim  approval  of  the 
Wyoming  PROGRAM  will  not  extend  to 
lands  within  the  exterior  boundaries  of 
Indian  Reservations.  Until  the  State 
makes  such  a  showing,  part  70  sources 
within  the  exterior  boundaries  of  Indian 
Reservations  in  Wyoming  will  be 
subject  to  the  federal  operating  permit 
program  to  be  promulgated  in  40  CFR 
part  71.  or  subject  to  the  program  of  any 
Tribe  delegated  such  authority  under 
section  301(d)  of  the  Act.  The  EPA 
anticipates  promulgating  an  Indian  Air 
Regulation,  at  which  time  how  the  State 
defines  Indian  lands  could  become  an 
approval  issue. 

B.  Response  to  Comments 

The  comments  received  on  the 
September  23.  1994  direct  final  rule  in 
the  Federal  Register  promulgating 
interim  approval  of  tlie  Wyoming 


PROGR.A.M.  and  EPA's  response  to  those 
comments,  are  as  follows: 

Comment  #  I ;  The  commcnter  objected 
to  EPA's  proposed  approval  of 
Wyoming's  preconstruction  permitting 
program  for  purpose  of  implementing 
section  112(g)  of  the  Act  during  the 
transUion  period  between  title  V 
program  approval  and  adoption  of  a 
Stale  rule  implementing  EPA's  section 
112(g)  regulations.  The  commenter 
argued  that  there  is  no  legal  basis  for 
delegating  to  Wyoming  the  section 
112(g)  program  until  EPA  has 
promulgated  a  section  112(g)  regulation 
and  the  State  has  a  section  112(g) 
program  in  place.  In  addition,  the 
commenter  argued  that  the  Wyoming 
program  fails lo  address  critical 
threshold  questions  of  when  an 
emission  increase  is  greater  than  de 
minimis  and  when,  if  it  is,  it  has  been 
offset  satisfactorily. 

EPA  Response:  EPA  disagrees  with 
the  cnmmenter's  contention  that  section 
112(g)  cannot  take  effect  until  after  EPA 
has  promulgated  implementing 
regulations.  The  statutory  language  in 
section  112fg);2)  prohibits  the 
modification,  construction,  or 
reconstruction  cf  a  hazardous  air 
pollutant  (HAP)  source  after  the 
effective  date  of  a  ti'.le  V  program  unless 
maximum  achievable  control 
technology  (MACT)  (determined  on  a 
case-by-case  basis,  if  necessary)  is  met. 
The  plam  meaning  of  this  provision  is 
that  implementation  of  section  112(g)  is 
a  title  V  requirement  of  the  Act  and  ihat 
the  prohibition  takes  effect  upon  EP.^'s 
approval  of  the  State's  PROGRAM 
regardless  of  whether  EPA  or  a  state  has 
promulgated  implementing  regulations. 

The  EPA  has  acknowledged  that  states 
may  encounter  difficulties 
implementing  section  112(g)  prior  to  the 
prom.ulgation  of  final  EPA  regulations 
and  has  provided  guidance  on  the 
112(g)  process  (see  April  13.  1993 
memorandum  entitled.  "Title  V  Program 
Approval  Criteria  for  Section  112 
Activities"  and  June  28.  1994 
memorandum  entitled,  "Guidmce  for 
Initial  Implementation  of  Section 
112(g),  "  signed  by  John  Seitz.  Director 
of  the  Office  of  Air  Quality  Planning 
and  Standards.)  In  addition,  EPA  has 
issued  guidance,  in  the  form  of  a 
proposed  rule,  which  may  be  used  to 
detenr.ine  whether  a  physical  or 
operational  change  at  a  source  is  not  a 
modification  either  because  it  is  below 
de  minimis  levels  or  because  it  has  been 
offset  by  a  decrease  cf  more  hazardous 
e.^^ssions.  See  59  FR  15004  (April  1. 
1994).  EPA  believes  the  proposed  rule 
provides  sufficient  guidance  to 
Wyoming  and  its  sources  until  such 
time  as  EPA's  section  112(g)  rulemaking 
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is  aware  that  Wyoming  lacks 
designed  specifically  to 
section  112(g).  However, 
does  have  a  preconstniction 
fj^ogram  that  can  serve  as  a 

vehicle  for  establishing  a 
4ase  MACT  or  offset 
ion  and  making  these 

federally  enforceable.  The 
of  Wyoming's 
review  program 
liat  it  may  be  used  for  this 
during  the  transition  period  to 
requirements  of  section  112(g). 
Delieves  that  Wyoming's 
review  program  will  be 
because  it  will  allow  Wyoming 
control  measures  that  would 
,  as  defined  in  section  112 
,  and  incorporate  these 
into  a  federally  enforceable 
permit.  Wyoming's 
permitting  program 
pfermit  requirements  to  be 
d  for  all  air  contaminants 
broadly  defined  at  Section  21 
\QSR)  and  includes  all  of  the 

in  Section  112(b)  of  the  Act. 
r  consequence  of  the  fact  that 
lacks  a  program  designed 

to  implement  section  112(g) 
applicability  criteria  found  in 
review  program  may 
the  criteria  in  section  112(g). 
expect  Wyom'ing  to  utilize  the 
provisions  of  section  112(g) 
)roposed  rule  as  guidance  in 
I  ing  when  case-by-case  MACT 
are  required.  As  noted  in  the 
1994  guidance,  EPA  intends  to 
possible  to  a  State's 
regarding  applicability 
ions.  This  deference  must  be 
obvious  limitations.  For 
a  physical  or  operational 
Insulting  in  a  net  increase  in 

above  10  tons  per  year 
be  viewed  as  a  de  minimis 
under  any  interpretation  of  the 
EPA  would  expect  Wyoming  to 
1  issue  a  preconstruction  permit 
ig  a  case-by-case  determination 
in  such  a  case  even  if  review 
own  preconstruction  review 
would  not  be  triggered. 
#2:  The  commenter 
the  need  for  Wyoming's  title 
enforcement  authority  to  be 
State  law  defining  civil 

and  corporate  liability  and 
that  EPA's  requirement  that  the 
include  strict  liability  for 
officers,  directors  or  agents  in 
ons  is  not  compelled  by  the 
r  Act  Amendments  of  1990. 
onse:  The  Wyoming 
Quality  Act  (WEQA) 
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states  in  section  35-ll-901(a)  that  "Any 
person  who  violates,  or  any  director, 
officer  or  agent  of  a  corporate  permittee 
who  willfully  and  knowingly 
authorizes,  orders  or  carries  out  the 
violation  of  any  provision  of  this  act 

*  *  •  is  liable  to  either  a  penalty  of  not 
to  exceed  ten  thousand  dollars 
($10,000.00)  for  each  day  during  which 
violation  continues  *   *   *."  On  its  face, 
section  35-ll-901(a)  establishes  a  more 
stringent  burden  of  proof  for  civil 
violations  for  corporate  directors, 
officers,  or  agents  than  for  other 
persons.  Based  on  EPA's  position  that 
this  distinction  is  inconsistent  with  title 
V  of  the  Act  and  part  70.  EPA  stated  in 
the  Federal  Register  notice  proposing 
interim  approval  of  the  Wyoming 
PROGRAM  that  section  35-1 1-90 1(a) 
needs  to  be  revised  to  include  language 
that  provides  strict  liability  for 
corporate  officers,  directors  or  agents  in 
civil  actions. 

The  commenter  stated  that  "the 
federal  statutory  standard  for  approval 
of  state  permit  programs  does  not 
require  strict  corporate  liability  in  civil 
actions.  Under  42  U.S.C.  7661a(b)(5)(E), 
Congress  mandated  only  that  states 
seeking  approval  of  permit  programs 
have  "adequate  authority"  to  "enforce 
permits  •   *   •  including  authority  to 
recover  civil  penalties  in  a  maximum 
amount  of  not  less  than  $10,000  per  day 
of  violation."  There  is  nothing  in  the 
State's  statutory  or  regulatory  scheme 
that  suggests  that  Wyoming  lacks  either 
the  will  or  the  ability  to  impose  civil 
penalties  to  enforce  operating  permits, 
as  mandated  by  the  Act.  EPA's 
insistence  on  statute  revision  is, 
therefore,  an  example  of  Agency 
overreaching." 

However,  section  502(b)(5)(E)  of  the 
Act  requires  the  EPA  to  promulgate 
...   *   *  regulations  establishing  the 
minimum  elements  of  a  permit  program 
to  be  administered  by  any  air  pollution 
control  agency.  These  elements  shall 
include  each  of  the  following:  *   *   *  (5) 
A  requirement  that  the.permitting 
authority  have  adequate  authority  to: 

*  *  •  (E)  enforce  perihits,  permit  fee 
requirements,  and  the  requirement  to 
obtain  a  permit,  including  authority  to 
recover  civil  penalties  in  a  maximum 
amoiint  of  not  less  than  $10,000  per  day 
for  each  violation,  and  appropriate 
criminal  penalties  *   *   *." 

Pursuant  to  section  502(b)(5)(E),  EPA 
promulgated  40  CFR  70.11(a)(3)  which 
requires  that  the  state's  part  70  programs 
contain  the  enforcement  authority  "To 
assess  or  sue  to  recover  in  court  civil 
penalties  *   *   *  according  to  the 
following:  (i)  Civil  penalties  shall  be 
recoverable  for  the  violation  of  any 
applicable  requirement;  any  permit 


condition;  any  fee  or  filing  requirement; 
any  duty  to  allow  or  carry  out 
inspection,  entry  or  monitoring 
activities  or,  any  regulation  or  orders 
issued  by  the  permitting  authority. 
These  penalties  shall  be  recoverable  in 
a  maximum  amount  of  not  less  than 
$10,000  per  day  per  violation.  State  law 
shall  not  include  mental  state  as  an 
element  of  proof  for  civil  violations." 

It  is  well  established  that  the  Act 
imposes  a  strict  liability  standard  for 
assessing  compliance  violations.  United 
States  V.  JBA  Motorcars,  839  F.  Supp. 
1572  (D.C.Fla.  1993).  Further,  strict 
liability  is  essential  to  meet  the  purpose 
of  the  Act  to  protect  and  improve  the 
quahty  of  the  nation's  air.  United  States 
V.  B  &■  W  Investment  Properties,  No.  94- 
1892.  (7th  Cir.  Oct.  24,  1994),  LEXIS 
29713. 

Wyoming's  provision  which  requires 
a  mental  state  as  an  element  of  proof  for 
corporate  civil  violations  is  inconsistent 
with  the  general  purpose  of  the  Act. 
More  specifically,  Wyoming's  provision 
is  inconsistent  with  the  basic  framework 
for  effective  enforcement  of  the  title  V 
program  established  at  40  CFR 
70.11(a)(3)(i)  which  does  not  distinguish 
between  corporate  and  personal 
liability.  The  commenter's  objection  to  a 
requirement  clearly  articulated  in  part 
70  should  have  been  raised  in  a 
challenge  to  the  rule  itself,  rather  than 
in  the  context  of  an  action  to  approve 
a  state  program  pursuant  to  that  rule. 
Finally,  it  is  EPA's  view  that  requiring 
a  mental  state  as  an  element  of  proof  for 
civil  violations  significantly  hinders 
corporate  compliance  enforcement.  As 
such,  the  provisions  are  insufficient  to 
meet  section  40  CFR  70.4(b)(3)(i)  which 
requires  Wyoming  to  issue  permits  and 
assure  compliance  with  each  applicable 
requirement  and  the  requirements  of 
part  70. 

Based  on  the  above,  it  is  EPA's 
position  that  section  35-ll-901(a)  of 
the  WEQA  must  be  revised  to  require 
strict  liability  for  civil  violations  for 
corporate  entities.  Because  this 
provision  is  inconsistent  with  the  Act 
and  the  regulations  thereunder  and 
adversely  affects  the  Permitting 
Authority's  ability  to  enforce  title  V 
requirements  against  corporate. entities, 
this  issue  is  a  basis  for  granting 
Wyoming  interim  approval  for  the 
PROGRAM.  Accordingly,  Wyoming's 
PROGRAM  must  be  revised  to  reflect 
strict  liability  for  corporate  entities  to 
receive  full  PROGRAM  approval. 

Comment  #3;  The  commenter  objected 
to  EPA's  proposed  action  related  to 
Wyoming's  special  rule  exempting 
Research  and  Development  (R&D) 
facilities  and  contended  that  EPA  has 
not  offered  a  compelling  basis  for 


changing  the  Agency's  current  rules 
governing  R&D  facilities. 

EPA  Response:  The  part  70  final  rule 
(57  FR  32250.  July  21.  1992)  provides  no 
special  treatment  or  exemption  from 
applicability  for  R&D  facilities.  The 
preamble  to  the  proposed  part  70  rule 
took  comment  on  how  to  interpret  the 
section  501(2)  definition  of  "major 
source"  (see  56  FR  21724.  May  10, 
1991).  The  preamble  included  a 
statement  that  aggregation  of  sources  by 
Standard  Industrial  Classification  (SIC) 
code  at  the  source  site  to  determine 
whether  a  source  would  be  major  is  the 
approach  intended  by  Congress  and  that 
aggregation  by  SIC  code  should  be  done 
in  a  manner  consistent  with  New  Source 
Review  (NSR)  procedures.  The  preamble 
further  clarified  that  NSR  procedures 
include  the  requirement  that  any 
equipment  used  to  support  the  main 
activity  at  a  site  would  also  be 
considered  as  part  of  the  same  major 
source  regardless  of  the  2-digit  SIC  code 
for  that  equipment. 

The  preamble  to  the  final  rule  (57  FR 
32264)  stated  that  "Although  EPA  is  not 
exempting  R&D  operations  from  title  V 
requirements  at  this  time,  in  many  cases 
states  will  have  the  flexibility  to  treat  an 
R&D  facility  as  separate  from  the 
manufacturing  facility  with  which  it  is 
co-located."  EPA  wishes  to  clarify  that 
this  is  the  case  only  where  the  R&D 
facility  is  not  a  support  facility.  If  the 
R&D  facility  is  a  support  facility  (co- 
located  with  a  separate  source,  under 
common  ownership  or  control  and  50% 
of  the  output  of  the  R&D  facility  was 
used  by  the  main  activity),  the 
emissions  from  this  R&D  facility  must 
be  included,  along  with  all  other 
emissions  at  the  source,  to  determine  if 
the  source  is  "major"  and  thus 
applicable  to  Section  30  of  the  Wvoniing 
rule.  Prior  to  full  PROGRAM  approval. 
Wyoming  must  revise  their  rule  to  be 
consistent  with  part  70. 

Comment  U4:  The  commenter  objected 
to  EPA's  dismissal  of  the  Wyoming 
variance  provision  as  not  having  any 
effect  on  the  compliance  requirements 
of  the  source  or  on  enforcement  actions 
against  a  source  that  has  obtained  such 
a  variance  from  the  State. 

EPA  Response:  The  EPA  recognizes 
that  Wyoming  has  the  authority  to  use 
variances  as  a  mechanism  for 
establishing  compliance  schedules.  The 
EPA  wishes  to  clarify  that  it  cannot 
recognize  procedures  for  the  issuance  of 
state  variances  in  the  title  V  program 
and  that,  although  the  terms  of  a 
variance  may  be  incorporated  into  a  title 
V  permit  as  a  compliance  schedule,  a 
title  V  compliance  schedule  does  not 
sanction  noncompliance  with  an 
applicable  requirement.  Wyoming  has 


the  responsibility  under  title  V  to 
establish  a  compliance  schedule  for 
sources  that  are  out  of  compliance  and 
place  that  schedule  into  the  permit.  The 
title  V  compliance  schedule  is  properly 
established  through  appropriate 
enforcement  action  and  not  necessarily 
through  variances.  Wyoming  does  not 
need  to  take  any  action  on  this 
provision  as  it  has  not  been  identified 
as  an  approval  issue. 

Comment  #5;  The  commenter  objected 
to  EPA's  decision  to  grant  interim 
approval  to  a  program  that  does  not 
provide  emission  trading  under  a  permit 
cap  in  accordance  with  40  CFR 
70.4(b)(12)(iii)  and  contends  that  EPA 
has  no  authority  to  grant  interim 
approval  to  any  program  that  lacks  this 
authority. 

EPA  Response:  The  EPA  agrees  that 
Wyoming  must  provide  emission 
trading  under  a  permit  cap  in  its  part  70 
program.  The  EPA  has  determined  that 
this  deficiency  is  an  issue  that  must  be 
corrected  before  full  approval  may  be 
granted  and  that  this  deficiency  does 
not  interfere  with  the  EPA's  ability  to 
grant  interim  approval.  40  CFR 
70.4(d)(3)(viii)  requires  that  programs 
provide  operational  flexibility 
consistent  with  40  CFR  70.4(b)(12) 
before  the  program  may  be  granted 
interim  approval.  The  EPA  notes  that 
the  Wyoming  program  does  implement 
another  required  tvpe  of  operational 
flexibihty.  40  CFR  70.4(b)(12)(i).  In 
addition.  Wyoming  has  submitted  a 
letter,  dated  November  16. 1994.  which 
clarifies  their  authority  to  provide 
emission  trading  under  a  permit  cap.^ 
Specifically,  the  State's  November  1994 
letter  stated  that  Sections  30(h)(i)(H) 
and  30(h)(i)(J)  of  the  State's  operating 
permit  regulations  provide  authority  for 
the  State  to  issue  permits  "allowing  for 
the  trading  of  emissions  increases  and 
decreases  in  the  permitted  facility  solely 
for  the  purpose  of  complying  with  a 
federally  enforceable  emissions  cap  that 
is  established  in  the  permit  independent 
of  otherwise  applicable  requirements." 
Thus,  the  State  has  provided  clear 
authority  to  implement  emissions 
trading  under  a  permit  cap.  The  EPA 
has  determined  that  the  Wyoming 
PROGRAM  substantially  meets  the 
requirements  of  40  CFR'70.4(b)(12) 
because  it  implements  the  mandatory 
operational  flexibilitv  provision  of  40 
CFR  70.4(b)(12)(i)  and  has  adequate 
authority  to  issue  permits  to  implement 
40CFR70.4(b)(12)(iii). 

Comment  #6;  The  commenter  stated 
that  they  did  not  have  a  problem  with 
the  way  "prompt"  is  defined  for 
deviation  reporting  in  the  Wyoming 
program  but  added  that  they  did  have  a 
problem  with  the  way  the  definition  has 


been  handled  in  other  interim  approval 
notices. 

EPA  Response:  The  Wvoniing 
PROGRAM  allows  the  State  to  define 
"prompt"  for  deviation  reporting  in 
each  individual  permit.  Since  the 
commenter  did  not  have  a  problem  with 
the  way  "prompt"  reporting  of 
deviations  is  handled  in  Wyoming.  EP.^ 
will  not  respond  to  that  comment.  In 
addition,  it  would  be  inappropriate  in 
this  notice  to  comment  on  how  the 
definition  of  "prompt"  was  handled  in 
notices  for  other  states'  part  70 
approvals. 

Comment  #7;  The  commenter  noted  a 
typographical  error  in  the  Federal 
Register  notice  proposing  interim 
approval  of  the  Wyoming  PROGR.'\M 
(59  FR  48802)  on  page  48804  under 
paragraph  #4  titled  "Provisions 
Implementing  the  Requirements  of 
OtherTitlesofthe  Act."  Part  b  of  this 
paragraph  titled  "Implementation  of 
112(g)  Upon  Program  Approval"  refers 
to  Wyoming's  preconstruction 
permitting  program  found  in  section  24. 
which  is  an  incorrect  reference.  The 
correct  reference  to  the  Wyoming 
preconstruction  permitting  program 
should  be  section  21. 

EPA  Response:  The  reference  to 
section  24  was  incorrect  and  should 
have  read  "section  21". 

C.  Final  Action 

The  EPA  is  promulgating  interim 
approval  of  the  operating  permits 
program  submitted  by  the  State  of 
Wyoming  on  November  19,  1993.  The 
State  must  make  the  following  changes 
to  receive  full  approval:  (1)  Section 
30(a)(ix)  must  be  revised  to  assure  R&D 
support  facilities  are  included  in  major 
source  determinations;  (2)  Sections  35- 
11-901  (a),  (m)  and  (n)  of  the  WEQA, 
which  appear  to  reduce  the  penalty  for 
civil  violations  committed  by  surface 
coal  mine  operations  from  a  maximum 
often  thousand  dollars  per  day  to  five 
thousand  dollars  per  day.  must  be 
revised,  or  clarified  in  an  Attorney 
General's  Opinion,  to  indicate  that  the 
five  thousand  dollar  penalty  relates  onlv 
to  activities  subject  to  the  Surface 
Mining  Control  and  Reclamation  Act: 
(3)  Section  35-1 1-901  (a)  of  the  WEQA 
must  be  revised  to  include  language  that 
provides  strict  liability  for  corporate 
officers,  directors  or  agents  in  civil 
actions;  (4)  Section  35-ll-901(j)  of  the 
WEQA  must  be  revised  to  provide  for  a 
per  day.  per  violation  penalty  for  false 
statements  or  tampering  with 
monitoring  devices;  (5)  Section 
30(c)(ii)(A)(lII)(l)  must  be  revised  to 
include  language  similar  to  the  gi-neral 
provision  in  40  CFR  70.5(c).  or  the  St.ite 
must  provide  an  Attorney  General's 
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to  clarify  that  the  State  will 

all  applicable  requirements 
fied  for  any  insignificant 
(6)  Section  30(i)(ii)  regarding 
permits  must  be  revised,  or  the 
provide  an  Attorney 
Opinion,  to  clarify  the  public 
comment  requirements  for 
pjermits;  (7)  In  the  Federal 
lotice  proposing  interim 
of  the  Wyoming  PROGRAM, 

that,  prior  to  full  PROGRAM 
the  State  must  clarify  that 
^0(h)(i)(J)  provides  the  State 
tliority  to  implement  emissions 
a  permit  cap.  which  is 
jy  40  CFR  70.4(b)(12)(iii).  or 
ion  30  to  provide  such 
In  a  letter  dated  November  16, 
State  of  Wyoming  clarified 
the  authority  to  implement 

trading  under  permit  caps 
of  40  CFR  70.4(b)(12)(iii).  EPA 
ith  the  State's  authority  to 
this  provision;  however,  we 

reevaluating  the  State's 
to  determine  if  a  regulatory 
s  also  needed,  prior  to  full 
approval,  to  assure 
with  the  provisions  of  40 
12)(iii);  (8)  The  State  must 
definition  of  "Indian  lands." 
the  technical  support 
accompanying  this 
for  a  detailed  explanation  of 
deficiency, 
iitterim  approval,  which  may  not 
.  extends  until  February  19, 
this  interim  approval 
e  State  of  Wyoming  is 
from  sanctions,  and  EPA  is 

to  promulgate,  administer 
ce  a  Federal  operating  permits 
in  the  State  of  Wyoming, 
i  ssued  under  a  program  with 
roval  have  full  standing  with 
part  70.  and  the  1-year  time 
submittal  of  permit 

by  subject  sources  begins 
effective  date  of  this  interim 
as  does  the  3-year  time  period 
^sing  the  initial  permit 
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icati  3ns 


late  uf  Wyoming  fails  to  submit 
e  corrective  program  for  full 
by  August  19.  1996.  EPA  will 
month  clock  for  mandatory 
.  If  the  State  of  Wyoming  then 
mit  a  corrective  program  that 
complete  before  the 
of  that  18-month  period,  EPA 
(  quired  to  apply  one  of  the 
in  section  179(b)  of  the  Act. 
11  remain  in  effect  until  EPA 
that  the  State  of  Wyoming 
the  deficiency  by 
I  ig  a  complete  corrective 

Moreover,  if  the  Administrator 
l4ck  of  good  faith  on  the  part  of 


orr«  cted 


the  State  of  Wyoming,  both  sanctions 
under  section  179(b)  will  apply  after  the 
expiration  of  the  18-month  period  until 
the  Administrator  determined  that  the 
State  of  Wyoming  had  come  into 
compliance.  In  any  case,  if,  six  months 
after  application  of  the  first  sanction, 
the  State  of  Wyoming  still  has  not 
submitted  a  corrective  program  that  EPA 
has  found  complete,  a  second  sanction 
vWll  be  reouired. 

If  EPA  aisapproves  the  State  of 
Wyoming's  complete  corrective 
program,  EPA  will  be  required  to  apply 
one  of  the  section  179(b)  sanctions  on 
the  date  18  months  after  the  effective 
date  of  the  disapproval,  unless  prior  to 
that  date  the  State  of  Wyoming  has 
submitted  a  revised  program  and  EPA 
has  determined  that  it  corrected  the 
deficiencies  that  prompted  the 
disapproval.  Moreover,  if  the 
Administrator  finds  a  lack  of  good  faith 
on  the  part  of  the  State  of  Wyoming, 
both  sanctions  under  section  179(b) 
shall  apply  after  the  expiration  of  the 
18-month  period  until  the 
Administrator  determines  that  the  State 
of  Wyoming  has  come  into  compUance. 
In  all  cases,  if.  six  months  after  EPA 
applies  the  first  sanction,  the  State  of 
Wyoming  has  not  submitted  a  revised 
program  that  EPA  has  determined 
corrects  the  deficiencies,  a  second 
sanction  is  required. 

In  addition,  discretionary'  sanctions 
may  be  applied  where  warranted  any 
time  after  the  expiration  of  an  interim 
approval  period  if  the  State  of  Wyoming 
has  not  timely  submitted  a  complete 
corrective  program  or  EPA  has 
disapproved  its  submitted  corrective 
program.  Moreover,  if  EPA  has  not 
granted  full  approval  to  the  State  of 
Wyoming  program  by  the  expiration  of 
this  interim  approval  and  that 
expiration  occurs  after  November  15, 
1995.  EPA  must  promulgate,  administer 
and  enforce  a  Federal  permits  program 
for  the  State  of  Wyoming  upon  interim 
approva!  expiration. 

Requirements  for  approval,  specified 
in  40  CFR  70.4(b),  encompass  section 
112(1)(5)  requirements  for  approval  of  a 
program  for  delegation  of  section  112 
standards  as  promulgated  by  EPA  as 
they  apply  to  part  70  sources.  Section 
112(1)(5)  requires  that  the  State's 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  part  70.  Therefore,  the  EPA  is  also 
promulgating  approval  under  section 
112(1)(5)  and  40  CFR  63.91  of  the  State's 
program  for  receiving  delegation  of 
section  112  standards  that  are 
unchanged  from  Federal  standards  as 
promulgated.  This  program  for 


delegations  only  applies  to  sources 
covered  by  the  part  70  program. 

ill.  Administrative  Requirements 

A.  Docket 

Copies  of  the  State's  submittal  and 
other  information  relied  upon  for  the 
final  interim  approval,  including  public 
comments  received  and  reviewed  by 
EPA  on  the  proposal,  are  maintained  in 
a  docket  at  the  EPA  Regional  Office.  The 
docket  is  an  organized  and  complete  file 
of  all  the  information  submitted  to.  or 
otherwise  considered  by,  EPA  in  the 
development  of  this  final  interim 
approval.  The  docket  is  available  for 
public  inspection  at  the  location  listed 
under  the  ADDRESSES  section  of  this 
document. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 

C.  Regulatory  Flexibility  Act 

The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
Part  70.  Because  this  action  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated:  December  27, 1994. 
Kerrigan  G.  Clough, 

Acting  Regional  Administrator. 

Part  70.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  7CMAMENDED]       ' 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  ef  seq. 

2.  .Appendix  A  to  part  70  is  amended 
by  adding  the  entry  for  Wyoming  in 
alphabetical  order  to  read  as  follows: 

Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


Wyoming 

(a)  Department  of  Environmental 
Quality:  submitted  on  November  19, 
1993;  effective  on  February  21. 1995; 


interim  approval  expires  February  19, 
1997. 
(b)  Reserved. 

IFR  Doc.  95-928  Filed  1-18-95;  8:45  am] 
BILLING  CODE  6540-SO-P 

40  CFR  Part  81 

[CA-1 03-1 -6722  FRL-5125-2] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  State  of  California; 
Correction  of  Design  Value  for  San 
Diego  Ozone  Nonattainment  Area; 
Reclassification  of  San  Diego  Ozone 
Nonattainment  Area  to  Serious 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  document  announces  the 
EPA  Region  IX  decision  to  reclassify  the 
San  Diego,  California,  ozone 
nonattainment  area  (San  Diego)  from 
severe  to  serious.  San  Diego  was 
classified  as  a  severe  ozone 
nonattainment  area  by  EP.'A  on 
November  6. 1991  (56  FR  56694). 
However,  EPA  has  determined  that  the 
ozone  design  value  of  .190  ppm 
published  by  EPA  and  used  in 
classifying  San  Diego  as  a  severe  ozone 
nonattainment  area  was  incorrect.  The 
correct  monitored  ozone  design  value 
was  ,185  ppm.  This  design  value  falls 
within  the  range  of  values  which  would 
have  provided  the  opportunity  for  the 
State  to  request  reclassification  of  San 
Diego  under  section  181(a)(4)  of  the 
Clean  Air  Act.  as  amended  in  1990 
(CAA  or  the  Act).  Pursuant  to  section 
1 10(k)  of  the  Act.  which  allows  EPA  to 
correct  its  actions.  EPA  is  today 
publishing  the  correct  design  value  of 
.185  ppm  and  is  granting  the  State's 
request  to  reclassify  the  San  Diego 
nonattainment  area  under  section 
181(a)(4). 

EFFECTIVE  DATE:  February  21,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Baranco,  Plans  Development 
Section  (A-2-2).  Air  Planning  Branch, 
United  States  Environmental  Protection 
Agency.  Region  IX.  75  Hawthorne 
Street.  San  Francisco.  California.  94105. 
(415) 744-1196. 

SUPPLEMENTARY  INFORMATION: 

Background 

Prior  to  the  1990  amendments  to  the 
Act,  EPA  identified  and  designated 
nonattainment  areas  with  respect  to  the 
National  Ambient  Air  Quality  Standards 
(NAAQS).  For  such  areas.  States 
submitted  State  Implementation  Plans 
(SlPs)  to  control  emissions  and  achieve 
attainment  of  the  NAAQS.  The  .San 


Diego  ozone  nonattainment  area  (San 
Diego)  was  originally  designated  as 
nonattainment  for  ozone  on  March  3. 
1978  (as  well  as  for  other  pollutants  not 
addressed  in  this  document).  The  SIP 
for  San  Diego  was  first  adopted  in  the 
early  1970's.  The  revised  SIP  was  fully 
approved  by  EPA  on  November  25.  1983 
(48  FR  53114)  and  December  28, 1983 
(48  FR  57130). 

Under  the  1990  amendments  to  the 
Act,  San  Diego  retained  its  designation 
of  nonattainment  and  was  classified  as 
severe  by  operation  of  law  pursuant  to 
sections  107(d)  and  181(a)  upon  the  date 
of  enactment  of  the  CAA.  See  56  FR 
56694  (November  6. 1991).  This 
classification  was  required  to  be  based 
on  the  design  value  for  the  area.  The 
actual  monitored  value  for  San  Diego 
was  .185  ppm.  This  value  was  reported 
to  the  California  Air  Resources  Board 
(CARB),  which  rounded  the  value  to  .19 
ppm  and  submitted  it  to  EPA.  EPA 
published  this  number  as  .190  ppm  in 
its  November  6, 1991  Federal  Register 
document. 

CAA  Provisions 

A.  Correction  of  Error  Under  Section 

no(k)(6) 

Section  110{k)(6)  of  the  Act  provides: 

Whenever  the  Administrntor  deiiTmines 
that  the  Administrator's  artion  approving, 
disapproving,  or  promulgating  any  plan  or 
plan  revision  (or  part  thereof),  area 
designation,  redesignation,  classification,  or 
reclassification  was  in  error,  the 
Administrator  may  in  the  same  manner  as  the 
approval,  disapproval,  or  promulgation 
revise  such  action  as  appropriate  without 
requiring  any  further  submission  from  the 
State.  Such  determination  and  the  basis 
thereof  shall  be  provided  to  the  State  and 
public. 

EPA  interprets  this  provision  to 
authorize  the  Agency  to  make 
corrections  to  a  promulgation  when  it  is 
shown  to  EPA's  satisfaction  that:  (1) 
EPA  erred  in  failing  to  consider  or 
inappropriately  considered  information 
made  available  to  EPA  at  the  time  of  the 
promulgation,  or  the  information  made 
available  at  the  time  of  promulgation  is 
subsequently  demonstrated  to  have  been 
clearly  inadequate;  and  (2)  other 
information  persuasively  supports  a 
change  in  the  promulgation. 

EPA's  initial  action  in  classifying  San 
Diego  was  based  on  an  ozone  design 
value  of  .190  ppm.  That  information 
was  subsequently  demonstrated  to  have 
been  incorrect,  and  the  true  design 
value  was  .185  ppm.  Accordingly,  in 
today's  action.  EPA  is  correcting  this 
error  by  publishing  the  correct  design 
value  of  .185  ppm  for  San  Diego. 


B.  Classification  Adjustment  Under 
Section  181(a)(4) 

Section  181(a)(4)  of  the  Act  provides 
a  90-day  period  following  publication  of 
a  classification  during  which  any 
nonattainment  area  with  a  design  value 
within  5  percent  of  the  next  higher  or 
lower  classification  may  request  to  be 
reclassified.  When  EPA  published  .190 
ppm  as  the  ozone  design  value,  the  San 
Diego  planning  staff  concluded  it  could 
not  take  advantage  of  the  five-percent 
classification  adjustment  provision 
because  this  value  does  not  fall  within 
5  percent  of  the  cutoff  for  classification 
as  serious.  However,  the  correct  value  of 
.185  ppm  does  fall  within  5  percent  of 
this  number  (.179  ppm).  When  the 
discrepancy  in  the  ozone  design  values 
was  discovered,  the  State  requested  that 
EPA  reclassify  San  Diego.  After 
determining  that  the  original 
classification  had  been  based  on  an 
erroneous  design  value,  and  that  the 
error  may  be  corrected  pursuant  to 
section  110(k)(6),  EPA  accepted  the 
State's  request,  made  by  letter  dated  July 
19,  1993,  to  reclassify  the  San  Diego 
ozone  nonattainment  area  from  severe  to 
serious  under  section  181(a)(4). 

C.  Criteria  for  Reclassification 

Section  181(a)(4)  of  the  CAA  provides 
general  guidelines  to  determine  whether 
an  area  qualifies  for  a  classification 
adjustment: 

In  making  such  adjustment,  the 
Administrator  may  consider  the  number  of 
exceedances  of  the  (NAAQS)  for  ozone  in  the 
area,  the  level  of  p>oilution  transport  between 
the  area  and  other  affected  areas,  including 
both  intrastate  and  interstate  transport,  and 
the  mix  of  sources  and  air  pollutants  in  the 
area. 

EPA  interprets  this  provision  to  m.ean 
that  the  area  must  demonstrate  that  it 
can  attain  the  ozone  NA.^QS  by  the 
earlier  date  required  by  the  lower 
classification.  As  discussed  in  more 
detail  in  subsection  3  below.  San  Diego 
has  submitted  a  preliminarv' 
demonstration  that  "but  for  transport", 
it  would  attain  the  ozone  NAAQS  by  the 
1999  attainment  deadline  for  serious 
areas.  Documentation  concerning  each 
of  the  section  181(a)(4)  criteria  has  been 
submitted  by  San  Diego  as  part  of  this 
demonstration  and  is  discussed  briefiy 
below.  For  a  detailed  discussion  and 
analysis  of  these  submissions  please 
refer  to  EPA's  Technical  Support 
Document  (TSD). 

1.  Exceedances 

San  Diego  submitted  data  concerning 
the  number  of  e.xceedances  per  year 
from  1980  to  1992.  This  data  shows  a 
clear  downward  trend  projecting  zero 
exceedances  in  1999.  , 
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2.  Polluti  3n  Sources 
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by  the  earlier  attainment 
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IS  except  for  transported 
.  This  showing  contained  data 
overwhelming  transport  from 
Coast  Air  Basin,  including  a 
discussion  of  San  Diego's 
assessment  methodology.  San 
>o  submitted  preliminary 
ion  of  modeling  being 
for  its  November  15,  1904 


en 


attainment  demonstration.  San  Diego 
has  modeled  both  a  local  and  a  transport 
ozone  episode  using  the  Urban  Airshed 
Model  (UAM).  This  preliminary 
showing  demonstrates  that  San  Diego 
will  attain  the  ozone  NAAQS  "but  for" 
transported  emissions  by  1999.  For  an 
in-depth  discussion  and  analysis  of  San 
Diego's  preliminary  showing,  refer  to 
EPA's  technical  support  document. 

4.  Other  Factors 

Discontinuity:  A  5-percent 
classification  downwards  must  not 
resuh  in  an  illogical  or  excessive 
discontinuity  relative  to  surrounding 
areas.  In  particular,  in  light  of  the  area- 
wide  nature  of  ozone  formation,  a 
classification  downwards  should  not 
create  a  "donut  hole"  where  an  area  of 
one  classification  is  surrounded  by  areas 
of  higher  classification.  The  San  Diego 
nonattainment  area  is  bordered  by  the 
South  Coast  air  district,  an  "extreme" 
ozone  nonattainment  area  which 
transports  emissions  to  San  Diego  from 
the  north  and  west,  and  by  the  Imperial 
County  air  district,  which  is  a 
"transitional"  ozone  nonattainment 
area.  A  serious  classification  falls 
between  the  classifications  of  the 
surrounding  areas,  and  thus  does  not 
constitute  discontinuity. 

5.  Affect  on  November  15,  1994 
Attainment  Demonstration 

The  State  must  submit  a  full 
attainment  demonstration  (including 
transport)  for  San  Diego  on  November 
15,  1994,  as  required  by  the  Clean  Air 
Act.  This  demonstration  must  be  in 
accord  with  all  generally  applicable 
requirements  of  section  110  of  the  Act, 
the  requirements  of  section  182(c)(2)(A), 
and  the  EPA  policy  memo  "Ozone 
Attainment  Dates  for  Areas  .\ffected  by 
Overwhelming  Transport"  issued  by 
Mary  Nichols  on  September  1, 1994. 
This  SIP  submission  will  be  reviewed  in 
its  entirety  when  submitted. 

EPA's  action  today  reclassifying  San 
Diego  does  not  constitute  approval  of 
the  attainment  demonstration  which  is 
due  on  November  15,  1994,  and  EPA 
does  not  by  this  action  take  a  position 
concerning  the  approvahilily  of  the 
emission  inventory,  modelling,  or 


control  measures  relied  upon  in  the 
preliminary  attainment  demonstration. 

Today's  Action 

A.  Find  Action 

In  the  Federal  Register  of  November 
6,  1991  (56  FR  56694),  EPA  issued  a 
final  rule  promulgating  the 
designations,  boundaries,  and 
classifications  of  ozone  nonattainment 
areas  (and  for  nonattainment  areas  for 
other  pollutants  not  addressed  in  this 
action).  In  today's  action,  EPA  is 
correcting  its  action,  with  respect  to  the 
publication  of  the  .190  ppm  ozone 
design  value  for  San  Diego  and 
publishing  the  actual  monitored  value 
of  .185  ppm  in  accordance  with  section 
110(k)(6).  In  addition,  EPA  is 
reclassifying  San  Diego  as  a  serious 
ozone  nonattainment  area  pursuant  to 
section  181(a)(4). 

In  accordance  with  CAA  sections 
107(d)(2)(B),  110(k)(6),  172(a)(1)(B),  and 
181(a)(3)  and  (a)(4),  this  document  is  a 
final  publication  of  the  ozone  design 
value  for  San  Diego  and  of  the 
reclassification  of  San  Diego  to  a  serious 
ozone  nonattainment  area,  and  is  not 
subject  to  the  notice  and  comment 
provisions'of  sections  553  through  557 
of  Title  5. 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  parks. 
Wilderness  areas. 

Dated;  December  13. 1994. 
Carol  Browner, 

Administrntor 

Therefore,  40  CFR  part  81  is  amended 
as  follows: 

PART  81— [AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  I  .S.C.  7401-7671q. 

2.  In  §81.305  the  table  for 
"California— Ozone"  is  amended  hy 
revising  the  entry  "San  Diego  A.-ea"  to 
read  as  follows: 

§81.305    California. 


CALtFORNlA— OZON  E 


De^nated  area 


DesignatKXi 


Classification 


Date' 


Type 


Date' 


San  Diego  Area 

San  Diego  County  


Type 


Nonattainment . 


Serious. 


'  Tfiis  date  is  November  15,  1990,  unless  ottienwise  noted. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

[GN  Docket  No.  93-252,  PR  Docket  No.  89- 
553;  FCC  94-331] 

Implefnenation  of  Sections  3{n)  and 
332  of  the  Communications  Act 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  Rule;  Order  on 
reconsideration. 

SUMMARY:  This  Order  on 
Reconsideration  in  GN  Docket  No.  93- 
252  and  PR  Docket  No.  89-553  is  a 
partial  reconsideration  of  the  Third 
Report  and  Order  in  GN  Docket  No.  93- 
252.  [-CMRS  Order").  In  this 
reconsideration,  the  Commission 
decides  not  to  suspend  granting  of 
secondary'  site  authorizations  for 
incumbent  900  MHz  Specialized  Mobile 
Radio  ("SMR")  systems,  as  originally 
determined  in  the  CMRS  Order.  In  the 
CMRS  Order,  the  Commission  decided 
not  to  grant  any  further  secondary  site 
authorizations,  which  would  have 
allowed  existing  900  MHz  SMR 
operators  to  construct  facilities  outside 
of  their  Designated  Filing  Areas 
("DFAs"),  enabling  them  to  expand 
their  systems  or  link  facilities  in 
different  markets.  The  Commission  had 
reasoned  that,  even  though  these 
secondary'  sites  would  not  be  entitled  to 
protection  from  co-channel  interference 
and  may  have  to  discontinue  operation 
eventually,  it  would  contaminate  the 
900  MHz  band  to  continue  to  license 
secondary  sites  in  advance  of  Major 
Trading  Area  ("MTA")  licensing.  On 
reconsideration,  however,  the 
Commission  concludes  that  such  an 
outright  prohibition  on  further 
secondary  site  licensing  imposes  a 
significant  burden  on  existing  900  MHz 
SMR  licensees  that  are  building  out 


their  syste:ns  and  intend  to  btrcome 
MTA  licensees,  which  would  also  drlav 
the  availability  of  ser\ice  to  customers. 
Also,  the  Commission  emphasizes  that 
secondary  site  operators  assume  the  risk 
of  having  to  discontinue  operations  in 
the  event  of  interference  to  an  MTA- 
licenscd  system.  Thus,  the  CommissiMi 
will  contuiue  to  process  and  grant 
secondary  site  authorizations  to 
qualified  applicants. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Amy  J.  Zoslov  at  (202)  418-0620, 
Wireless  Telecommunications  Bureau, 
Commercial  Radio  Division. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission  Order  on 
Reconsideration  in  GN  Docket  No.  93- 
252  and  PR  Docket  No.  89-553.  adopted 
December  21,  1994,  and  released 
December  22, 1994.  The  full  text  of  this 
Order  on  Reconsideration  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street,  N.VV..  Washington,  D.C.,  and  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services. 
(202)  857-3800,  2100  M  Street.  N.W., 
Suite  140.  Washington,  D.C.  20037. 

Synopsis  of  Order  on  Reconsideration 

1.  The  Order,  taken  on  the 
Commission's  own  motion,  reverses  the 
Commission's  decision  in  the  CMRS 
Order,  59  FR  59945  (11/21/94),  to 
suspend  further  granting  of  secondan,- 
site  authorizations  for  900  MHz  SMR 
systems  pending  the  implementation  of 
new  ser\'ice  and  licensing  rules  for 
those  SMR  systems. 

2.  By  way  of  background,  the 
Commission  adopted  new  licensing 
rules  for  this  service  in  the  QMRS  Order, 
dividing  200  channels  into  20  blocks  of 
10  channels  each,  using  MTAs  as  the 
service  area  for  each  license,  and  using 
competitive  bidding  selection  for 
mutually  exclusive  applications.  The 
incumbent  systems  already  licensed  in 
the  DFAs  (which  correspond  to  the  top 
50  major  markets)  were  grandfathered, 
i.e..  given  co-channel  interference 
protection  for  existing  faciUties.  but 


were  not  allowed  to  expand  bevond 
existing  ser\ice  areas  unless  thev 
obtained  MTA  licenses.  Some 
incumbents  had  been  granted 
authorizations  to  construct  facilities, 
outside  their  DFAs  to  expand  their 
systems  or  link  facilities  in  different 
markets,  which  became  "secondar\ 
sites."  i.e..  not  entitled  to  co-channel 
interference  protection,  when  the 
Commission  discontinued  primary  silt; 
licensing  in  1986.  The  CMRS  Order 
established  that  any  900  MHz  SMR 
secondar\-  sites  licensed  before  August 
10.  1994.  would  be  entitled  to  primarv 
site  protection,  so  as  to  avoid 
discontinuation  of  operations  for  such 
sites  that  had  become  integral  to  the 
existing  systems.  In  this  connection,  the 
Commission  decided  not  to  license  anv 
further  secondan,-  sites  to  avoid 
contamination  of  the  900  MHz  band  in 
advance  of  MTA  licensing. 

3.  In  this  Order,  the  Commission 
concludes  that  an  outright  prohibition 
on  further  licensing  of  secondar\'  sites 
imposes  a  significant  burden  on  900 
MHz  incumbents  who  are  building  out 
systems  and  who  intend  to  become 
MTA  licensees.  A  suspension  of 
licensing  would  delay  ser\ice  to 
consumers  until  the  new  900  .Vliiz  rules 
are  adopted  and  selection  of  licensees 
takes  place.  Also,  as  secondan,  sites  are 
not  entitled  to  interference  protection, 
and  secondary  site-holders  assume  the 
risk  of  discontinuation,  the  Commission 
concludes  that  tliis  policy  will  not 
contribute  to  spectrum  contamination. 
Thus,  the  Commission  will  continue  to 
grant  secondary  site  authorizations  to 
qualified  SMR  applicants  in  the  900 
MHz  band,  subject  to  strict  enforcement 
of  the  no-interference  policy  regarding 
secondary  operation,  defined  in  47  CFR 
90.7. 

List  of  Subjects  in  47  CFR  Part  90 

Administrative  practice  and 
procedure.  Radio. 
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Cfimmunications  Commission. 
.  Caton, 


Federal 
William 

Acting  S^retary. 
(FRDoc 
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CODE 


DEPARTMENT  OF  TRANSPORTATION 

Nationa  Highway  Traffic  Safety 
Adminisitration 

49  CFR  part  571 

[Docket  rto.  94-57;  Notice  02] 

RIN2127I-AF33 

Federal  Motor  Vehicle  Safety 
Standar  is;  Seat  Belt  Assembly 
Anchor<  ges 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT 

ACTION:  'inal  rule. 


on  ge. 


en 
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20590 

SUPPLEMENTARY 
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JMI 


:  This  notice  amends  Standard 
Seat  Belt  Assembly 
s.  to  eliminate  the  sole 

to  the  requirement  in 
S4.1.2  for  the  installation  of 
for  either  a  Type  1  or  a  Type 
It  assembly  at  any  designated 
osition  for  which  Standard  No. 
iipant  Crash  Protection, 
the  installation  of  a  Type  1  or 
seat  belt.  The  sole  exception 
senger  seats  in  buses.  The 
effect  of  Standard  No.  210's 
ring  anchorages  for  the  bus 

seats  is  that  the  anchorages 
vpe  1  seat  belt  assemblies 
at  passenger  seats  in  small 
I  not  currently  required  to 
.vith  the  strength,  location  and 
formance  requirements  of 

No.  210.  This  final  rule  will 

is  oversight. 

iTective  Date:  The  amendments 
this  rule  are  effective  on 
•  21.  1995. 
n  Date;  Any  petitions  for 

ion  must  he  received  by 
no  later  than  February  21,  1995. 

:  Any  petitions  for 
ion  should  refer  to  the 
nd  notice  number  of  this  notice 
brnitted  to;  Administrator. 
Highway  Traffic  Safety 
tration,  400  Seventh  Street  S\V., 
ton.  DC  20590. 

INFORMATION  CONTACT:  Mr. 
f^arper.  Office  of  Vehicle  Safety 
s.  NRM-12,  National  Highway 
I  lafety  Administration,  400 
Street  SW..  Washington,  DC 
elephone;  (202)366-4916. 

INFORMATION:  On  July 
.  NHTSA  published  a  notice  of 


<u 


proposed  rulemaking  (NPRM)  proposing 
to  require  the  installation  of  anchorages 
for  either  a  Type  1  or  a  Type  2  seat  belt 
assembly  at  any  seating  position  for 
which  Standard  No.  208  requires  the 
installation  of  a  Type  1  or  a  Type  2  seat 
belt  (59  FR  35670).  As  explained  in  the 
NPRM.  NHTSA  believed  this 
amendment  was  necessary  to  correct  an 
oversight  in  a  final  rule  published  on 
November  2. 1989.  That  final  rule 
amended  Standard  No.  208,  Occupant 
Crash  Protection,  to  require,  among 
other  changes.  Type  2  (lap/shoulder) 
seat  belts  at  all  front  outboard  seating 
positions  in  small  buses  and  Type  1 
(lap)  seat  belts  at  all  other  seating 
positions  in  small  buses  (54  FR  46257). 

In  the  preamble  to  the  final  rule,  the 
agency  stated  that  it  did  not  need  to 
make  corresponding  amendments  to 
Standard  No.  210,  Seat  Belt  Assembly 
Anchorages,  to  require  the  installation 
of  anchorages.  Anchorages  required  by 
Standard  No.  210  must  meet  the 
strength,  location  and  other 
performance  requirements  of  that 
standard.  In  making  this  statement,  the 
agency  overlooked  the  exceptions  in 
S4.1.2'  of  Standard  No.  210.  That  section 
requires  the  installation  of  anchorages 
for  a  Type  1  or  a  Type  2  seat  belt 
asser.ibly  for  all  designated  seating 
positions,  except  positions  required  to 
have  an  anchorage  for  a  Type  2  seat  belt 
as.sembly  and  except  for  passenger  seats 
in  buses.  Thus,  the  anchorages  for  the 
Type  1  seat  belt  assemblies  required  at 
passenger  seats  in  small  buses  by  the 
November  2, 1989  final  rule  are  not 
currently  required  to  comply  with 
Standard  No.  210.  The  NPR.M  was 
intended  to  correct  this  oversight. 

The  agency  received  three  comments 
on  this  NPRM.  All  of  the  commenters 
concurred  with  the  suggested 
amendment  with  one  comment.  The 
comment  from  Ford  Motor  Company 
concerned  an  error  in  another  final  rule 
which  omitted  the  term  "forward- 
facing"  from  section  S4. 1.5. 1(a)(3)  of 
Standard  No.  208.  That  error  was 
corrected  in  a  separate  final  rule 
published  on  November  29,  1994  (59  FR 
60917).  As  none  of  the  comments 
addressed  issues  associated  with  the 
July  13  NPRM,  NHTSA  is  adopting  the 
amendments  as  proposed. 

In  the  NPRM,  NHTSA  proposed  to 
make  the  amendment  effective  30  days 
after  publication,  since  NHTSA  believed 
that  the  anchorages  currently  being 
installed  by  the  manufacturers  comply 
with  the  requirements  of  Standard  No. 
210.  One  commenter  specifically 
addressed  this  issue  and  agreed  that  its 
products  already  complied  with 
Standard  No.  210's  requirements. 


Therefore,  this  final  rule  will  be 
effective  30  days  after  publication. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  E.O.  12866 
and  the  Department  of  Transportations 
regulatory  policies  and  procedures.  This 
rulemaking  document  was  not  reviewed 
under  E.O.  12866,  "Regulatory  Planning 
and  Review."  NHTSA  has  considered 
the  impact  of  this  rulemaking  action 
under  the  Department  of 
Transportation's  regulatory  policies  and 
procedures  and  determined  that  the 
action  is  not  "significant"  under  those 
policies  and  procedures.  While  these 
anchorages  are  not  currently  required  to 
comply  with  Standard  No.  210, 
commenters  did  not  disagree  with 
NHTSA's  stated  belief  that 
manufacturers  do  design  these 
anchorages  to  comply  with  these 
requirements.  Therefore.  NHTSA  does 
not  expect  any  impact  from  this  rule 
and  concludes  that  preparation  of  a  full 
regulatory  evaluation  is  not  warranted. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  final  rule  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
explained  above,  NHTSA  does  not 
anticipate  any  impact  from  this  rule. 

Paperwork  Reduction  Act 

In  accordance  uith  the  Paperwork 
Reduction  Act  of  1980  (P.L.  96-.511). 
NHTSA  notes  that  there  are  no 
requirements  for  information  collection 
associated  with  this  final  rule. 

.\'ntional  Environmental  Policy  Art 

NHTSA  has  also  analyzed  this  final 
rule  under  the  National  Environmental 
Policy  .Act  and  determined  that  it  will 
not  have  a  significant  impact  on  the 
human  environment. 

Executive  Order  12612  (Fmltvnlisml 

NHTSA  has  analyzed  this  rule  in 
accordance  with  the  principles  and 
criteria  contained  in  E.O.  12612.  and 
has  determined  that  this  rule  will  not 
have  significant  federalism  iniplic  ntions 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Civil  Justice  Reform 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103.  whenever  a  Federal  motor 
vehicle  .safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 


standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
thp  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  Part  571  is  amended  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
of  Title  49  continues  to  read  as  follows: 

Authorily:  49  IJ.S.C.  322.  30111.  30113, 
.10117.  iiiui  30166;  delegation  of  anthnritv  at 
4')(;FK1.50. 

2.  Section  571.210  is  amended  by 
revising  S4.1.1.  removing  existing 
S4.1.2,  redesignating  existing  S4. 1.3(a) 
as  S4. 1.2(a),  and  revising  existing 

S4. 1.3(b)  and  redesignating  it  as 
S4. 1.2(1))  to  read  as  follows; 

§571.210    StandardNo.  210.  Seat  Belt 
Assembly  Anchorages.  ■ 

***** 

S4.1.1     Seat  belt  anchorages  for  a 
Type  1  or  a  Type  2  seat  belt  assembly 
shall  be  installed  for  each  designated 
seating  position  for  which  a  Type  1  or 
a  Type  2  seat  belt  assembly  is  required 
by  Standard  No.  208  (49  CFR  571.208). 
Seat  belt  anchorages  for  a  Type  2  seat 
belt  assembly  shall  be  installed  for  each 
designated  seating  position  for  which  a 
'I  ype  2  seat  belt  assemblv  is  required  by 
Standard  No.  208  (49  CFR  571.208). 

S4.1.2 
«         •         *         •         *  . 

(b)  The  requirement  in  S4.1.1  of  this 
standard  that  seat  belt  anchorages  for  a 
Type  1  or  a  Type  2  seat  belt  assembly 
shall  be  installed  for  certain  designated 
seating  positions  does  not  apply  to  any 
such  seating  positions  that  are  equipped 
with  a  seat  belt  assembly  that  meets  the 
frontal  crash  protection  requirements  of 
S5.1  of  Standard  No.  208  (49  CFR 
571.208). 
***** 

Issued  on  January  13. 1995. 
Kicardo  Martinez. 
Administrator 
IFR  Doc.  95-1344  Filed  1-18-95;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  222 

[Docket  No.  950106004-6004-01: 1.D. 
121494CJ 

RIN  0648-  A  B79 

Endangered  Fish  or  Wildlife;  Special 
Prohibitions;  Approaching  Humpback 
Whales  in  Hawaiian  Waters 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NO.AA). 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  a  rule  that 
prohibits  aircraft  from  approaching 
closer  than  l.OOU  ft  (300  m)  to  a 
humpback  whale,  and  prohibits  ve.ssels 
or  people  from  approaching  by  any 
means  closer  than  100  yd  (90  m)  to  a 
humpback  whale  in  Hawaiian  waters. 
These  provisions  were  contained  in  an 
interim  rule  issued  in  1987.  The  interim 
rule  also  identified  cow/calf  waters  and 
contained  provisions  concerning 
approaches  to  humpback  whales  in 
these  areas.  Section  17  of  the  Marine 
Mammal  Protection  Act  Amendments  of 
1994  terminated  the  latter  provisions. 
This  rule  implements  the  statutory 
change. 

EFFECTIVE  DATE:  January  19,  1995. 
ADDRESSES:  Hilda  Diaz-Soltero.  Regional 
■  Director,  Southwe.st  Region.  National 
Marine  Fisheries  Service,  501  West 
Ocean  Blvd.,  Suite  4200.  Long  Beach. 
CA  90802-4213. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  T.  Nitta,  Protected  Species 
Program  Manager,  808-973-2937;  Dean 
Wilkinson,  Marine  Mammal  Division, 
Office  of  Protected  Resources.  301-713- 
2322;  James  H.  Lecky.  Chief.  Protected 
Species  Management  Division.  310- 
980-4015. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  23,  1987,  XMFS 
published  an  interim  rule  (52  FR  44912- 
44915)  regulating  the  approach  to 
humpback  whales  in  Hawaii  (50  CFR 
222.31).  Paragraph  (b)  described  certain 
waters  as  cow/calf  waters  and  specified 
a  minimum  approach  distance  of  300  yd 
(270  m)  to  humpback  whales  in  these 
areas.  Section  17  of  the  Marine  Mammal 
Protection  Act  Amendments  of  1994 
(Public  Law  103-238)  provides  that  it  is 
legal  to  approach  no  closer  than  100  vd 
(90  m)  to  a  humpback  regardless  of 
whether  the  approach  is  made  in  waters 


designated  as  cow/calf  waters.  See  tion 
1 7(b)  of  the  statute  provides; 

Subsection  (b)  nf  section  222.31  of  title  50. 
Codr  of  Federal  Regulations,  shall  codse  to  be 
in  force  and  effect. 

This  rule  implements  the  statutory 
provision.  The  change  to  the  regulations 
is  nondiscretionary  and  techr :  ;ai  in 
nature. 

Classification 

This  final  rule  has  been  deli-nniiu'd  to 
be  not  significant  for  purposes  of  E.O. 
12866.  Because  this  rule  implements  a 
statutory  determination  under  which 
the  .Agency  has  no  fiexibility  for 
implementation,  the  Assistant 
Administrator  for  Fisheries.  N0.-\.\. 
under  .section  553(b)  (B)  and  (d)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553  et  seq.)  for  good  cause  finds  that  it 
is  unnecessary  to  provide  notice  and 
public  comment  on  this  rule,  or  to  delay 
for  30  days  its  effective  date.  As  .\MFS 
is  unable  to  consider  alternatives  to  the 
statutory  mandate,  the  prepar;ilion  of  an 
environmental  assessment  under  the 
National  Environmental  Polity  .Act  is 
not  required,  and  none  was  prepared. 
Because  this  rule  is  being  issjed  as  a 
final  rule  without  prior  public, 
comment,  a  regulatory  fiexibility 
analysis  is  not  required  under  tiie 
Regulatory  Flexibility  Act.  and  none  lu>s  ' 
been  prepared.  This  final  rule  is 
expected  to  result  in  no  economic  costs 
to  the  public. 

List  of  Subjects  in  50  CFR  Part  222 

Administrative  practice  and 
procedure.  Endangered  and  thrc-alened 
species.  Exports.  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

D.irrci  Id.".Uciry  1-'.  14«).i 

Charles  Kamella. 

Ai  tir.j;  Assistiint  Admintitratnr  tor  Fi\h'-ri>'^. 
.\':itir>ncil  M.irinf  Fiibcrics  Ser\irp 

For  reasons  set  out  in  the  preamble. 
50  CFR  part  222  is  amended  as  follows: 

PART  222— ENDANGERED  FIS.H  OR 
WILDLIFE 

1.  The  authority  citation  for  port  222 
continues  to  read  as  follows; 

.\ulhority:  16  L.S.C  1531-154) 

2.  Section  222.31  is  revised  to  read  as 
follows: 

§  222.31     Approactiing  humpback  whales  in 
Hawaii. 

Except  as  provided  in  subpart  C 
(Endangered  Fish  or  Wildlife  Permits)  of 
this  part  it  is  unlawful  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  commit,  to  attempt  to  conunit. 
to  solicit  another  to  commit,  or  to  c:-]Mse 
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to  be  cc  mmitted,  within  200  nautical 
miles  (:  70.4  km)  of  the  Islands  of 
Hawaii  any  of  the  following  acts  with 
lespect  to  humpback  whales  [Megaptera 
novaea  igline): 

(a)  O  )erate  any  aircraft  within  1,000 
ft  (300  n)  of  any  humpback  whale;  or 

(b)  A  jproach  by  any  means,  within 
100  ydJQO  m)  of  any  humpback  whale; 
or 
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(c)  Cause  a  vessel  or  other  object  to 
approach  within  100  yd  (90  m)  of  a 
humpback  whale;  or 

(d)  Disrupt  the  normal  behavior  or 
prior  activity  of  a  whale  by  any  other  act 
or  omission.  A  disruption  of  normal 
behavior  may  be  manifested  by,  among 
other  actions  on  the  part  of  the  whale. 

a  rapid  change  in  direction  or  speed; 
escape  tactics  such  as  prolonged  diving, 
underwater  course  changes,  underwater 


exhalation,  or  evasive  swimming 
patterns;  interruptions  of  breeding, 
nursing,  or  resting  activities,  attempts 
by  a  whale  to  shield  a  calf  from  a  vessel 
or  human  observer  by  tail  swishing  or 
by  other  protective  movement;  or  the 
abandonment  of  a  previously  frequented 
area. 

IFR  Doc.  95-i:i40  Filed  1-18-95;  8.45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
njle  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

(Airspace  Docket  No.  95-AWP-1] 

Proposed  amendment  of  Class  D 
airspace;  Redding,  CA 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Class  D  airspace  at  Redding. 
CA.  This  action  is  necessary  duo  to  the 
recent  closures  of  Enterprise  Skvpark, 
CA  and  Redding  Sky  Ranch  Airport.  CA. 
those  portions  within  a  1-mile  radius  of 
Redding  Sky  Ranch  Airport  and 
Enterprise  Skypark,  which  are  prosonti y 
addressed  in  the  current  Redding  Class 
D  airspace  area  description,  will  be 
deleted  from  the  amended  Class  D 
airspace  area  at  Redding,  CA. 
DATES:  Comments  must  be  received  on 
or  before  March  10,  1995. 
ADDRESSES:  Send  comments  on  the 
j)roposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  System  Management  Branch. 
A\VP-530,  Docket  No.  95-A\VP-l.  Air 
Traffic  Division,  P.O.  Box  92007.  World 
Postal  Center.  Los  Angeles,  California 
90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Western-Pacific  Region, 
Federal  Aviation  Administration.  Room 
5007, 15000  Aviation  Boulevard. 
Lawndale,  Cahfornia  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager,  System 
Management  Branch  Air  Traffic 
Division,  at  the  address  show  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Speer.  Airspace  Specialist,  System 
Management  Branch,  AVVP-530,  Air 
Traffic  Division,  Western-Pacific 
Region.  Federal  Aviation 
Administration,  15000  Aviation 


Boulevard,  Lawndale.  California  902G1. 
telephone  (310)  297-0010. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

,   Interested  parties  are  invited  to 
pjuiicipate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory  decision 
on  the  proposal.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energv-related 
aspects  of  the  proposal. 
Communications  should  identifv  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FA.-\  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  the 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  95-AWP-l."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  connnenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  tlio  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Svstem 
Management  Branch,  Air  Traffic 
Division,  at  1500  Aviation  Boulevard. 
Lawndale,  California  90261,  both  before 
and  after  the  closing  date  for  comments. 
A  report  summarizing  each  substantive 
public  contact  with  F.A.A  personnel 
concernofl  with  this  rulemaking  will  be 
filed  in  the  doc  kct. 

Availability  of  \PRMs 

,A,ny  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Svstem 
Management  Branch.  P.O.  Box  92007, 
Worldwide  Postal  Center.  Los  Angeles.    • 
California  90009. 

Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  beipg  placed  on  a  mailing 
list  for  future  NPRM's  should  al.so 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedures. 


Federal  RegLsttT 

Vol.  60.  No.  12 

Thursday,  (anuarj-  19,  1995 


The  Proposal 

The  F.A.^  is  considering  an    - 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  ti: 
modify  the  Class  D  airspace  area  at 
Redding.  CA.  This  proposed  action  is 
necessary  due  to  the  recent  closures  of 
Enterprise  Skypark  and  Redding  Sky 
Ranch  Airport.  Those  portio;is  within  a 
1-mile  radius  of  Redding  Sky  Ranch 
Airport  and  Enterprise  Skypark,  which 
are  currently  dej)icted  in  the  Class  D 
airspace  description,  will  btr  d(!!eted 
from  the  amended  Class  D  airspace  area 
at  Redding,  CA.  The  coordinates  for  this 
airspace  docket  are  based  on  .North 
American  Datum  83.  Cla.ss  Dairspai;e 
*eas  designations  are  published  in 
Paragraph  5000  of  FAA  Order  7400  9H 
dated  July  18.  1994,  and  effective 
September  16,  1994.  which  is 
incorporated  by  reference  in  14  CJ'K 
71.1  (58  FR  36298;  July  6.  1993).  The 
Class  D  airspace  designations  list<'d  in 
this  document  would  be  published 
subsequently  in  this  Order. 

The  FA.'\  has  determined  th;it  this 
proposed  regulation  only  involves  an 
established  body  of  techriical 
regulations  for  which  fretjuent  and 
routine  amendments  are  necessarv  to 
keep  them  operationally  current. 
Therefore,  this  proposed  reguiatio:i — ( 1 1 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  1286t):  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034:  February  26.  1979);  aniL(.<) 
does  not  warrant  preparation  of  a 
Regulator)'  Evaluation  as  the  anticip;jte<i 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  onlv  affi-c  t  air 
traffic  proc(!dures  and  air  navi-j  r,U,n.  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  sigr.ific  a.".t 
economic  impact  on  a  substa:itial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  .\i  t 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  li\ 
reference.  Navigation  (.-\ir). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Fe<lir.d 
Aviation  Administration  proposes  tn 
amend  part  71  of  the  Federal  .Aviation 
Regulations  (14  CFR  part  71)  as  follows: 
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PART  7 1— [AMENDEDl 

1.  Th(  authority  citation  for  Part  71 
continu  !s  to  read  as  follows: 


Authority:  49  U.S.C.  app.  1348(a).  1354(a), 

10854,  24  FR  9565.  3  CFR.  1959- 

Coitip..  p.  389:  49  U.S.C.  106(g);  14  CFR 


1510:  E 

1963 

11.69. 


S71.1    [IVmended] 

2.  Th(  I  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Admini  stration  Order  7400.09B. 
Airspacs  Designations  and  Reporting 
Points,  lated  )uly  18. 1994,  and 
effectivi  I  September  16.  1994,  is 
amende  d  as  follows: 

Pamgrof.  h  5000    Qass  D  Airspace 


CA 


ng  M 
4) 


AWP 
Redd 

(Lat 

That  a 
surface 
within  a 
Munici 
is  effect i 
times  es 
Airmen, 
thereaft 
Airport/f 


D  Redding,  CA  IRevised) 

unicipal  Airport,  CA 

30'32"  N.  long.  122°17'30"W) 
rspace  extending  upward  from  the 

and  including  3.000  feet  MSL 
4.3-miie  radius  of  the  Redding 

Airport.  This  Class  D  airspace  area 
e  during  the  specific  dates  and 
iblished  in  advance  by  a  Notice  to 
The  effective  date  and  time  will 

be  continuously  published  in  the 
acility  Directory. 
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in  Los  Angeles.  California,  on 
.,  1995. 
R.  Lien, 
Air  Traffic  Division  Western-Pacific 

95-1268  Filed  1-18-95;  8:45  ami 
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Office  V  the  Secretary 

14CFR|Part258 

[Docketi  No.  47546.  49511, 49512,  and 
49513;  ^otice  95-3] 

RIN210^-AC17 

Discloi  ure  of  Change-of-Gauge 
Service  s 


Department  of  Transportation, 
the  Secretary  (OST). 
Notice  of  proposed  rulemaking 


SUMMAIlY:  In  order  to  ensure  that 

tive  airline  consumers  are  given 

information  on  the  nature  of 
of-gauge  services,  i.e.,  services 
flight  number  that  require  a 
of  aircraft,  the  Department  of 
Transportation  is  proposing  to  codify 
ment  its  current  disclosure 
ntnents.  The  Department  is 
ng  comments  on  the  following 

sed  requirements,  which 

pply  to  U.S.  air  carriers,  foreign 

and  where  appropriate, 


ticket  agents  (including  travel  agents) 
doing  business  in  the  United  States:  (1) 
that  transporting  carriers  include  notice 
of  required  aircraft  changes  in  their 
written  and  electronic  schedule 
information  provided  to  the  public,  to 
the  Official  Airline  Guide  and 
comparable  publications,  and  to 
computer  reservations  systems.  (2)  that 
consumers  be  given  reasonable  and 
timely  notice  before  they  book 
transportation  that  a  particular  service 
with  a  single  slight  number  entails  a    ,, 
change  of  aircraft  en  route,  and  (3)  that 
written  notice  of  the  aircraft  change  be 
provided  at  the  time  of  sale.  This 
proposal  constitutes  the  department's 
response  to  the  petition  of  American 
Airlines  in  Docket  47546  to  ban  the 
practice  of  "funnel  flights,"  a  type  of 
change-of  gauge  service.  The 
Department  is  also  dismissing  the 
complaints  of  TACA  International 
Airlines,  Aviateca,  and  Nicaraguense  de 
Aviacion  ("NICA")  in  Dockets  49511, 
49512.  and  49513,  respectively,  against 
Continental  Airlines  for  operating 
funnel  flights. 

DATES:  The  Department  requests 
comments  by  March  20,  1995  and  reply 
comments  by  April  19,  1995.  The 
Department  will  consider  late-filed 
comments  only  to  the  extent  practicable. 
ADDRESSES:  Comments  should  be  filed 
with  the  Docket  Clerk.  U.S.  Department 
of  Transportation.  Room  4107,  Docket 
No.  47546.  400  Seventh  Street  S\V, 
Washington.  DC  20590.  To  facilitate 
consideration  of  the  comments,  we  ask 
commenters  to  file  twelve  copies  of  each 
submission.  We  also  encourage 
commenters  to  submit  electronic 
versions  of  their  comments  to  the 
Department  through  the  Internet;  our  e- 
mail  address  is 

dot dockets@postmaster.dot.gov.' 

Please  note,  however,  that  at  this  time 
the  Department  considers  only  the 
paper  copies  filed  with  the  Docket  Clerk 
to  be  official  comments.  Comments  will 
be  available  for  inspection  at  the  above 
address  from  9:00  a.m.  to  5:00  p.m., 
Monday  through  Friday.  For 
acknowledgment  of  receipt  of 
comments,  include  a  stamped,  self- 
addressed  postcard,  which  the  Docket 
Clerk  will  date-stamp  and  mail. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betsy  L.  Wolf,  Senior  Trial  Attorney, 
Office  of  Aviation  Enforcement  and 
Proceedings  (202-366-9356),  Office  of 
the  General  Counsel,  U.S.  Department  of 
Transportation,  400  7th  St.  SW., 
Washington,  DC  20590. 


p  'opos 


can  lers 


'  Our  X.400  e-mail  address  is  as  follows:  G=dot/ 
S=docketi.'OUl=qmail;0=hq/i>=gov+dol/d=atimail/ 
c=us. 


SUPPLEMENTARY  INFORMATION: 
Introduction 

A  change-of-gauge  service  is  a  type  of 
scheduled  passenger  air  transportation 
for  which  the  operating  carrier  uses  onp 
single  flight  number  even  though 
passengers  do  not  travel  in  the  same 
aircraft  from  origin  to  destination  but 
must  change  planes  at  an  intermediate 
stop.  One-fiight-to-one  flight  change-of- 
gauge  service  differs  from  ordinary 
connecting  service  in  that  the  carrier 
will  usually  hold  .the  second  aircraft  for 
the  arrival  of  the  first  one.  Computer 
Reservations  System  (CRS)  Regulations, 
Final  Rule.  57  FR  43780,  43804 
(September  22. 1992). 

"Change-of-gauge  service  is  a  long- 
established  practice  in  transportation. 
The  term  itself  originate  with  the 
railroads  when  passengers  had  to 
change  trains  due  to  differences  in  the 
size  of  tracks.  Change-of-gauge  services 
have  been  used  in  aviation  for  decades. 
In  1972.  the  Civil  Aeronautics  Board 
rejected  the  contention  that  change-of- 
gauge  services  were  an  unfair  or 
deceptive  practice  or  an  unfair  method 
of  competition,  as  long  as  notice  was 
given,  and  it  changed  its  rules  to 
accommodate  them.  Internationally,  in 
1978,  the  United  States  won  an 
international  arbitration  brought  when 
France  attempted  to  limit  the  right  of  a 
U.S.  carrier  to  operate  change-of-gauge 
service.  The  tribunal  found  that  the 
agreement  between  the  United  States 
and  France  permitted  change-of-gauge 
service  by  giving  each  country  wide 
discretion  over  operational  aspects  of 
night.  Change-of-gauge  services  are 
constantly  used  in  cargo  transportation, 
where  they  sometimes  entail  changes 
from  one  mode  of  transportation  to 
another.  The  policy  of  the  United  States 
has  been  to  permit  intermodal  changes 
of  gauge  as  long  as  shippers  are  not 
mislead  as  to  actual  service. 

In  addition  to  one-fiight-to-one  flight 
change-of-gauge  services,  change-of- 
gauge  services  can  also  involve  aircraft 
changes  between  multiple  flight  on  one 
side  of  the  change  point  and  one  single 
flight  on  the  other  side.  Change-of-gauge' 
services  with  multiple  origins  or 
destinations  are  called  "Y"  (i.e.,  two-for- 
one).  "W"  [i.e.,  three- for-one).  or 
"starburst"  {i.e.,  unrestricted)  changes  of 
gauge,  depending  on  the  shape  of  the 
route  patterns.  Popularly,  they  are  also 
called  "funnel  flights."  the  United 
States  has  taken  the  lead  in  persuading 
our  bilateral  aviation  partners  to  move 
beyond  one-for-one  change-of-gauge 
services  to  allow  carriers  the  flexibility 
to  operate  multiple  changes  of  gauge  As 
with  one-for-one  change-of-gauge 
services,  the  carrier  assigns  a  single 


flight  number  for  the  passenger's  entire 
itinerary  even  though  the  passenger 
changes  planes,  but  in  addition,  the 
single  flight  to  or  from  the  exchange 
point  itself  has  multiple  numbers:  one 
for  each  segment  with  which  it  connects 
and  one  for  the  local  market  in  which 
it  operates.  That  flight  is  thus  listed  in 
CRSs  under  different  numbers  in 
different  city-pair  markets.  As  an 
example,  an  airline  might  operate  three 
nights  to  London  from  three  European 
cities:  Flight  100  from  Frankfurt,  Flight 
200  from  Paris,  and  Flight  300  from 
Rome.  In  London,  passengers  from  all 
three  flights  board  a  single  aircraft 
bound  for  New  York.  The  London-New 
York  night  would  carry  all  three  flight 
numbers  plus  its  own  number. 
Schedules  would  show  direct  or 
through  flights  to  New  York  from 
Frankfurt,  Paris,  and  Rome  as  well  as 
the  nonstop  flight  from  London. 

49  U.S.C.  §41712.  formerly  section 
411  of  the  Federal  Aviation  Act. 
authorizes  the  Department  to  identify 
and  ban  unfair  or  deceptive  practices  or 
unfair  methods  of  competition  on  the 
part  of  air  carriers,  foreign  air  carriers, 
and  ticket  agents.  Under  §41712,  the 
Department  has  adopted  various 
regulations  and  policies  to  prevent 
unfair  or  decepti%'e  practices  or  unfair 
methods  of  competition,  such  as  the 
CRS  rules  (14  CFR  Part  255)  and  our 
policy  on  fare  advertising  (14  CFR 
§  399'84).  for  example..  The 
Department's  current  CRS  rules, 
adopted  in  September  of  1992.  require 
that  CRS  displays  give  notice  of  any 
Hight  that  involves  a  change  of  aircraft 
en  route  Id  a{  43835:  14  CFR  255.4(b)(2). 
in  addition  the  Department  requires  as 
a  matter  of  policy  that  consumers  be 
given  notice  of  aircraft  changes  for 
change-of-gauge  flights.  See  Order  89- 
1-31  at  5. 

Petition  for  Rulemaking 

On  May  16,  1991,  American  Airlines. 
Inc.,  filed  a  petition  for  nilemaking  to 
prohibit  funnel  flights,  claiming  that 
they  deceive  consumers  and  prejudice 
airline  competition.  American 
maintains  that  uninformed  consumers 
are  harmed  when  they  decide  to  buy 
transportation  on  funnel  flights,  because 
they  mistakenly  believe  tliat  they  will  be 
traveling  from  origin  to  destination  on 
one  plane,  thus  avoiding  the  risk  that 
they  or  their  baggage  will  miss 
connections.  American  maintains  that 
competing  carriers  suffer  harm  in  two 
ways.  First,  they  fail  to  sell  their  own 
connecting  services  of  equivalent 
quality  to  the  misinformed  passengers. 
Second,  in  CRS  displays  for  any  city- 
pair,  they  have  only  one  listing  for  their 
connecting  services,  whereas  a  funnel 


flight  is  listed  twice,  both  as  a  direct 
flight  with  a  single  flight  number  and  as 
a  connecting  service.  Accordinglo 
American,  this  double  listing  not  only 
gives  undue  exposure  to  the  funnel 
flights  but  also  pushes  competitive 
connecting  services  to  later  CRS  screens 
where  they  are  less  likely  to  be  sold, 

American  acknowledges  that  CRSs  in 
the  United  States  attempt  to  call  funnel 
flights  to  the  attention  of  their  travel 
agent  subscribers  by  including  the 
notation  "CHG"  with  these  flights'  CRS 
listings.  (The  adoption  of  14  CFR 
255.4(b)(2)  supra,  occurred  after 
American  filed  its  petition.)  Despite  this 
precaution,  however,  American  claims 
that  many  consumers  still  buy  tickets  on 
funnel  flights  without  understanding 
that  they  will  be  making  a  connection 
and  not  remaining  on  one  plane 
throughout  their  journey.  American 
states  that  confusion  may  result  for  a 
number  of  reasons:  the  travel  agent  may 
fail  to  explain  matters  adequately  to  the 
traveler;  the  person  making  the 
reservation  may  not  be  the  person  taking 
the  trip,  and  even  if  the  former 
understands  the  situation,  he  or  she  may 
fail  to  explain  matters  adequately  to  the 
latter;  or  the  traveler  may  become 
confused  upon  receiving  just  one  flight 
coupon  instead  of  the  two  that  one 
would  normally  expect  for  a  connection. 

American  contends  that  funnel  flights 
offer  no  offsetting  benefit  to  the 
traveling  public  to  justify  their 
existence.  American  also  contends  that 
no  carrier  will  forgo  the  practice  as  long 
as  any  of  its  competitors  maintains  it. 
Therefore,  e.xcept  in  the  case  of  "true" 
change-of-gauge  flights  that  are 
specifically  authorized  or  required  by 
bilateral  agreements  to  have  a  single 
flight  number.  American  urges  that 
funnel  flights  be  prohibited.  It  proposes 
that  the  Dcpaitment  adopt  the  following 
language  as  a  new  paragraph  (c)  to 
§399.81  of  our  regulations.  "Unrealistic 
or  deceptive  scheduling"  (14  CFR 
399.81): 

(( )  Except  as  otherwise  expressly  approved 
liy  the  Department,  it  is  the  policy  of  the 
Department  to  regard  as  an  unfair  or 
deceptive  practice,  and  an  unfair  method  of 
competition,  the  use  by  an  air  carrier, 
commuter  air  ( arrier.  or  foreign  air  carrier  of 
multiple  flight  numbers  for  a  single  aircraft 
operating  on  any  given  day  in  a  single  city- 
pair  for  interstate,  overseas,  or  foreign  air 
transportation. 

American  proposes  that  this  rule  take 
effect  90  days  after  its  adoption  in  order 
to  allow  for  an  orderly  transition. 

Comments  and  Reply  Comments 

Seven  air  carriers  (Lufthansa  German 
Airlines,  British  Airways  PLC,  Delta  Air 
Line,  Inc..  Swissair  (Swiss  Air  Transport 


Company.  Ltd.],  Air  France.  Virgin 
Atlantic  Airways.  Ltd..  and  Sabena 
Belgian  World  Airlines),  one  group  of 
fourteen  airlines  (the  Orient  Airlines 
Association),  two  other  groups  (the 
American  Society  of  Travel  Agents,  Inc. 
lASTA]  and  the  Dallas/Fort  Worth 
Parties),  one  individual  (Donald  L. 
Pev.sner.  Esq.),  and  one  travel  agency 
(.Magic  Carpet  Travel  Agency)  filed 
comments  in  response  to  American's 
petition.  Three  carriers  (American  Trans 
Air,  Inc.,  Air  Canada,  and  .American) 
filed  reply  comments.  All  of  these 
pleadings  may  be  reviewed  in  the 
docket.  In  reaching  our  decision  to 
propose  the  rule  discussed  below.  th<> 
Department  has  considered  the 
information  provided  and  arguments 
advanced  by  the  commenters. 

To  summarize  the  pleadings,  all 
commenters  except  Air  Canada  support 
a  prohibition  of  funnel  fliglus,  although 
some  suggest  variations  on  .American's 
proposed  language  that  would  more 
clearly  permit  code-sharing  and  blocked 
space  arrangements  or  that  would  ban 
all  change-of-gauge  flights  that  are  not 
required  by  bilateral  agreements.  Soin'- 
suggest  addressing  funnel  flights 
through  the  CRS  rules  rather  than  by 
amending  our  policy  statement  on 
unrealistic  or  deceptive  scheduling. 
Several  foreign  carriers  take  the  position 
that  fcLi-eign  carriers  are  particularly 
harmed  by  funnel  flights  and  that  this 
practice  violates  the  spirit  if  not  the 
letter  of  certain  bilateral  agreements.  Mr. 
Pevsner  also  asks  the  Department  to  go 
so  far  as  to  ban  all  ticketing  of  two  or 
more  flight  segments  on  a  single- 
coupon,  whether  in  interstate  or  foreign 
air  transportation. 

Funnel  Flight  Complaints  Against 
Continental 

On  April  18. 1994.  three  foreign  air 
carriers  filed  nearly  identical 
complaints  in  which  they  ask  the 
Department  to  order  Continental 
Airhnes.  Inc.  to  cease  and  desist  from 
operating  funnel  flights  between  the 
United  States  and  Latin  .America.  T,\C.-\ 
International  Airlines.  S.A..  Aviateca. 
S.A..  and  Nicaraguense  de  Aviacion. 
S.A.  ("NiCA")  filed  their  complaints  in 
Dockets  49511.  49512. and  49513. 
respectively.  The  three  complainants 
argue  that  Continental's  fimnel  flights 
deceive  and  confuse  consumers  and 
harm  competition.  Specifically,  they 
maintain  that  the  funnel  flights  keep 
consumers  from  buying  the  most 
convenient  transportation  and  give  tliein 
the  mistaken  impression  that 
Continental  offers  far  more  flights  to 
Latin  America  than  it  actually  does. 
They  also  maintain  that  Continental's 
funnel  flights  harm  competition  not 
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only  by  misleading  consumers  but  by 
unfairly  outranking  other  equivalent 
services  in  CRS  displays  and  displacing 
such  sei  vices  to  later  CRS  screens  where 
thev  arqless  Hkely  to  be  sold.  The 
ts  also  maintain  that 
nehtars  funnel  flights  deprive 
a  fair  and  equal  opportunity  to 
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and  American  both  filed 
answers  supporting  the 
nts  but  urging  the  Department  to 

flights  as  a  practice 
■wide  rather  than  merely  acting 
1  complaints. 
1  filed  individual  answers 
^  the  complaints.  Continental 
i  nis  that  its  funnel  flights  are 
legal,  as  are  the  other  activities 
TACA  complains.  The  carrier 
lies  that  its  funnel  flight  service 
preference  over  other  on-line 
ing  services  in  CRSs  other  than 
As  an  affirmative  defense, 
ntal  notes  that  the  Department 
acted  on  American's  petition  for 
ig  to  ban  funnel  flights.  In 
.  Continental  asserts  that  TACA 
30  percent  share  of  Aviateca  and 
share  of  NICA,  and  it 
that  the  complaints  represent 
d  response  to  its  own 
ion  to  TACA's  requests  for  extra- 
1  authority  to  serve  Dallas/Fort 
md  all  points  in  Honduras  and 

complaint  about  lack  of 
;o  jetways  at  San  Salvador  as 

inental  also  characterizes  the 
ints  as  a  concerted  effort  to  limit 
ntal's  ability  to  compete  in  the 
America  market. 
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of  Proposed  Rulemaking 


Notice 

Prop  osed  Rule:  By  this  notice,  we 
propo!  e  to  require  U.S.  air  carriers, 
foreigr  air  carriers,  and,  where 
applic  ible,  ticket  agents  (including 
travel  igents)  doing  business  in  the 
Unitec  States  to  make  the  following 
discloi  ures  of  all  change-of-gauge 
servici  s,  or  services  with  a  single  flight 
numb(  r  that  require  changes  of  aircraft 
en  roii  te  (including  funnel  flights): 

(1)  I  otice  by  carriers  of  required 
aircra  ;  changes  in  written  and  electric 
schedi  lie  information  provided  to  the 
public  ,-to  the  Official  Airline  Guide  and 


comparable  publications,  and  to 
computer  reservations  systems, 

(2)  in  any  direct  oral  communication 
with  a  consumer  concerning  a  change- 
of-gauge  service,  notice  before  booking 
transportation  that  the  service  requires  a 
change  of  aircraft  en  route,  emd 

(3)  written  notice  at  the  time  of  sale 
of  such  service  stating  the  following: 

Notice:  Change  of  Aircraft  Required 

For  at  least  one  of  your  flights,  you  must 
change  aircraft  en  route  even  though  your 
ticket  may  show  only  one  flight  number  and 
have  only  one  flight  coupon  for  that  flight. 
Further,  in  the  case  of  some  travel,  one  of 
your  flights  may  not  be  identified  at  the 
airport  by  the  number  on  your  ticket,  or  it 
may  be  identified  by  other  flight  numbers  in 
addition  to  the  one  on  your  ticket.  At  your 
request,  the  seller  of  this  ticket  will  give  you 
details  of  your  change  of  aircraft,  such  as 
where  it  will  occur  and  what  aircraft  types 
are  involved. 

We  are  thus  proposing  to  codify 
explicit  requirements  that  all  sellers  of 
air  transportation  make  effective 
disclosure  to  consumers  that  change-of- 
gauge  itineraries,  including  funnel 
flights,  require  a  change  of  aircraft.  The 
contentions  of  American  and  the 
various  commenters,  as  confirmed  by 
our  Consumer  Affairs  office,  tentatively 
persuades  us  that  even  with  our  current 
policy  requiring  disclosure  of  aircraft 
changes,  too  many  consumers  may  be 
buying  transportation  on  these  services 
without  realizing  that  they  will  be 
changing  planes.  Also,  despite  our 
adoption  in  1992  of  a  rule  requiring  that 
CRS  displays  must  identify  single- 
number  nights  requiring  a  change  of 
aircraft,  it  appears  that  travelers  are  still 
not  always  informed  of  en  route  aircraft 
changes,  resulting  in  confusion  and 
hardship. 

We  tentatively  find  that  the  failure  to 
disclose  required  aircraft  changes  in 
scheduled  passenger  air  transportation 
constitutes  an  unfair  or  deceptive 
practice  or  an  unfair  method  of 
competition  within  the  meaning  of  49 
U.S.C.  41712  (formerly  section  411  of 
the  Federal  Aviation  Act).  We  intend  for 
the  disclosure  requirements  proposed 
here  to  complement  our  CRS  rule.  The 
proposed  rule  should  alleviate  problems 
of  passenger  deception  or  confusion  and 
any  resultant  harm  to  competition,  and 
it  should  enable  all  consumers  to  make 
well-informed  decisions  when 
purchasing  travel. 

We  are  not  persuaded  that  we  should 
ban  either  single  or  multiple  change-of- 
gauge  services.  The  Department  has 
generally  declined  to  foreclose  carriers' 
marketing  and  service  innovations 
unless  these  violate  49  U.S.C.  41712  or 
otherwise  contravene  the  public 
interest.  We  do  not  agree  with  American 


and  the  commenters  that  funnel  flights 
or  other  change-of-gauge  services  violate 
49  U.S.C.  41712  or  contravene  the 
public  interest  in  and  of  themselves.  We 
tentatively  find  that  any  problems  of 
passenger  deception  or  confusion  that 
can  be  attributed  to  the  absence  of 
effective  disclosure  to  prospective 
passengers  can  and  should  be  solved  by 
our  proposed  rule. 

In  caning  for  a  ban  on  funnel  flights 
and  other  change-of-gauge  services, 
American  and  the  commenters  ignore 
the  public  benefits  that  these  services 
provide.  One-for-one  change-of-gauge 
services  are  superior  to  ordinary  online 
cormections,  because  with  the  former, 
the  carrier  will  usually  hold  the  second 
aircraft  for  the  arrival  of  the  first  one. 
Both  American  Trans  Air,  which  argues 
that  change-of-gauge  services  can 
promote  economic  efficiency,  and  Delta 
oppose  bamiing  these  services.  Multiple 
change-of-gauge  services  can  promote 
economic  efficiency  by  raising  load 
factors  on  the  funnel  segments.  Higher 
load  factors  in  turn  can  enable  carriers 
to  charge  lower  fares,  serve  more 
markets,  and  increase  frequency.  A 
higher  level  and  scope  of  service 
translate  into  increased  competition, 
which  also  benefits  consumers.  If,  as 
American  argues,  multiple  change-of- 
gauge  services  really  provide  no  benefits 
for  consumers,  then  with  effective 
disclosure,  consumers  will  stop  using 
them,  so  carriers  will  stop  offering  them. 
The  carriers  who  favor  a  ban  on  single 
and  multiple  change-of-gauge  services 
also  ignore  the  costs  of  banning  these 
services.  First,  a  ban  on  multiple 
change-of-gauge  services  could  lead  to 
higher  fares  in  a  significant  number  of 
international  city-pairs.  The  Department 
exercises  some  control  over  the  upward 
movement  of  fares  in  international  air 
transportation  on  single-flight-number 
services,  since  it  can  block — and  has 
blocked— fare  increases  that  exceed  the 
levels  allowable  under  the  Standard 
Foreign  Fare  Level  for  itineraries  with 
one  flight  number.  Such  regulatory 
control  does  not  extend  to  fares  for 
itineraries  held  out  under  two  or  more 
flight  numbers. 

Second,  a  ban  on  multiple  change-of- 
gauge  services  would  sacrifice  valuable 
international  route  rights,  to  the 
detriment  of  both  the  carriers  and  the 
traveling  public.  The  United  States  has 
negotiated  with  our  bilateral  trading 
partners— and  paid  by  making  various 
concessions — for  the  rights  to  have  its 
carriers  conduct  change-of-gauge 
services  in  foreign  air  transportation. 
Many  bilateral  agreements  not  only 
allow  U.S.  carriers  to  operate  change-of- 
gauge  services  to  and  from  points 
beyond  foreign  gateways  but  actually 


riiquire  the  b«;yond  flights  to  be 
continuations  of  flights  that  originate  in 
the  LInited  States  or  earlier  legs  of 
flights  that  are  destined  for  the  United 
States.  Our  bilateral  agreement  with 
Great  Britain  expressly  requires  that 
U.S.  carriers  use  the  same  flight 
numbers  for  all  change-of-gauge  sectors, 
for  example.  This  and  similar 
restrictions  make  through  flight 
numbers  a  necessity  if  U.S.  carriers  are 
to  redeem  international  route  rights  to 
many  points  beyond  foreign  gateways. 
Banning  multiple  change-of-gauge 
services  would  sacrifice  these  rights  and 
deprive  the  traveling  public  of  U.S. 
carrier  service.  Moreover,  most  of  the 
bilateral  agreements  that  allow  multiple 
change-of-gauge  services  do  so  for  both 
parties  and  specifically  authorize 
multiple  flight  numbers  for  a  single 
operation.  To  prohibit  foreign  flag 
carriers  from  operating  multiple  change- 
of-gauge  services  in  the  United  States 
would  breach  these  agreements.  To 
sacrifice  U.S.  carriers'  rights  unilaterally 
would  contravene  the  public  interest  as 
a  matter  of  principle  and  in  practice 
could  put  U.S.  carriers  at  a  competitive 
disadvantage. 

The  pleadings  indicate  that  the 
problems  associated  with  change-of- 
gauge  services  lie  not  with  the  services 
in  and  of  themselves  but  with  the  failure 
to  inform  passengers  effectively  that 
these  services  entail  a  change  of  aircraft 
en  route.  This  failure,  as  stated  above, 
v.e  tentatively  find  to  be  an  unfair  or 
deceptive  practice  or  an  unfair  method 
of  competition.  The  disclosure  rules  that 
we  are  proposing  should  alleviate  not 
only  most  of  the  consumer  problems 
detailed  by  the  commenters  but  also 
whatever  competitive  problems  may 
now  result  from  consumers'  mistaken 
belief  that  they  are  purchasing  single- 
plane  transportation.  For  the  reasons 
discussed  below,  the  other  concerns 
voiced  by  the  commenters — i.e.,  CRS 
display  issues,  the  single-coupon 
ticketing,  the  effects  on  foreign  air 
carriers,  and  the  incomplete  flight 
displays  at  airports  associated  with 
funnel  flights  and  change-of-gauge 
ser\ices — do  not,  in  our  view,  warrant  a 
ban  on  these  practices. 

Those  who  comment  on  this  notice 
should  be  aware  that  the  tentative 
conclusions  and  analysis  set  forth  here 
do  not  reflect  any  of  the  comments  filed 
in  Docket  49702,  Disclosure  of  Code- 
Sharing  Arrangements  and  Long-Tenn 
Wet  Leases,  Sot  ice  of  Proposed 
Rulemaking.  59  FR  40836  et  seq. 
(August  lo",  1994).  Rather,  to  the  extent 
that  they  may  bear  on  this  rulemaking, 
we  will  consider  these  comments,  as 
well  as  our  disposition  of  them  in  our 
final  action  in  the  code-sharing 


rulemaking,  before  we  adopt  any  final 
rule  on  disclosure  of  r.hange-nf-gauge 
sorvicns. 

In  light  of  our  tentative  conclusion 
that  funnel  flights  do  not  violate  4'J 
U.S.C.  41712  in  and  of  themselves  and 
should  not  be  banned,  we  dismiss  tht; 
complaints  of  TAC,^,  Aviateca.  and 
N'lCA  against  Continental  in  Dockets 
49511.  49.512,  and  49513,  respettively. 
Continental  appears,  moreover,  to  be 
complying  with  our  policy  requiring 
that  passengers  be  informed  of  aircraft 
changes.  After  reviewing  the 
complaints,  we  asked  our  Officer  of 
Consumer  Affairs  to  investigate 
Continental's  compliance  by  making 
anonymous  test  calls,  and  that  office? 
informs  us  that  in  all  of  its  calls,  the 
aircraft  change  was  disclosed.  We  also 
dismiss  TACA's  complaint  because  the 
carrier  has  provided  no  evidence  in 
support  of  its  charge  of  predatory 
pricing  and  because  the  other  acts  with 
which  its  charges  Continental  do  not 
violate  49  U.S.C.  41712,  any  other 
provision  of  title  49  of  the  U.S.  Code,  or 
the  bilateral  agreement  between  the 
United  States  and  El  Salvador. 

Passenger  Confusion  and  Deception; 
In  requiring  operators  of  change-of- 
gauge  services  to  disclose  aircraft 
changes  in  their  schedules  and  in 
requiring  all  sellers  of  scheduled 
passenger  air  transportation  to  m.iku 
oral  disclosure  of  aircraft  changes  to 
prospective  passengers  before  booking 
travel  and  to  provide  written  notice  at 
the  time  of  sale,  we  mean  to  eliminate 
instances  in  which  passengers  choose 
these  types  of  transportation  under  a 
mistaken  impression  that  they  will 
ri'inain  on  the  same  plane  throughout 
their  journeys.  We  understand  that  in 
.some  cases,  passengers  have  only 
learned  that  they  must  change  airLr.ift 
after  thny  have  begun  their  travel.  The 
written  notice  should  also  eliminate  any 
misunderstanding  as  to  the  nature  .of  the 
transportation  that  might  otherwise 
result  from  the  receipt  of  only  one  flight 
coupon  for  an  itinerary  that  entails  a 
change  of  planes.  It  should  eliminate  or 
reduce  as  well  any  conhision  that 
passengers  might  otherwise  experience 
if  they  see  multiple  flight  numbers 
listed  at  the  airport  for  the  same  flight, 
with  or  without  their  own  flight 
number.  We  have  recently  addres.sed 
analogous  concerns  regarding  the 
sharing  of  airline  designator  codes  by 
proposing  to  require  sellers  of  air 
transportation  to  give  passengers  oral 
and  written  notice  of  such 
arrangements.  5»'f?  Disrlosure  of  Code- 
Sharing  Arrangements  and  Long-Term 
Wet  Leases,  Notice  of  Proposed 
Rulemaking,  supra. 


The  disclosure  requirements  proposed 
hero  should  thus  address  the  problems 
associated  with  passengers' 
misunderstanding  of  the  nature  of  their 
transportation.  Two  other  consumer- 
n^lated  concerns  cited  by  some 
commenters  do  not,  in  our  view,  justify 
a  ba.'i  on  one-for-one  or  multiple 
change-of-gauge  services.  First,  that 
passengers  are  issued  just  one  flight 
coupon  and  therefore  cannot  switch 
automatically  to  another  carrier  in  the 
event  that  the  ongoing  segment  of  their 
transportation  is  cancelled  or  seriously 
delayed  does  not  justify  banning  one- 
for-one  or  multiple  change-of-gauge 
services.  This  restriction  is  not  unique 
to  those  services.  Many  widely-usrd 
discount  fares  .are  not  automatically 
transferrable  from  one  carrier  to  anolht'r, 
either,  but  instead  must  be  spt^:ially 
endorsed  by  the  issuing  carrier  in  order  . 
to  be  accepted  by  another  carrier. 
.Second,  we  do  not  agree  that  we  must 
.sacrifice  the  public  benefits  of  multiple 
change-of-gauge  flights  in  tirder  to 
eliminate  whatever  confusion  may 
result  from  their  incomplete  listing  in 
some  airports'  displays.  This  is  an  issuf 
that  affected  airports  should  address.  !ii 
any  event,  the  written  notice  that  our 
proposed  rule  would  require  would 
ah^rt  passengers  to  the  possibility  of 
incomplete  airport  displays. 

Competition:  To  the  extent  that 
competition  among  airlines  may  be 
affi'cted  when  passi^ngers  rr'joct  other 
connecting  st^rvices  in  favor  of  one-f.i:    - 
one  or  multiple  change-of-g.Tugo 
servif.es  under  the  mistaken  belief  that 
they  will  thereby  avoid  changing  planr^. 
our  proposed  disclosure  requirements 
should  correct  this  distortion. 

American  and  the  commentt'rs  also 
(.ile  padded  displays  in  CRSs  as  a 
compt^titive  concern  that  warrants 
banning  these  practices  outright  We  do 
not  agree.  b<M;ause  the  legitimacy  of 
change-of-gauge  services  in  anil  of 
themseh  es  is  a  separate  issue  from  the 
way  that  such  services  are  di.splayeii  in 
CRSs.  In  fact,  the  issue  of  multiple  CKS 
listings  has  been  raised  in  two  re«:ent 
petitions  for  rulemaking:  Americ,»n  and 
Trans  World  .-Mrlines  have  filed 
petitions  in  Dockets  49620  and  4')»i22, 
respectively,  for  a  CR.S  rule  prohibiti.n.L^ 
multiple  listing  of  rode-shariiig  servic  rs 
In  that  context,  the  Department  will 
consider  the  issue  of  display  prarsiri.>s 
as  it  involves  both  codij-sharing  serv)r«  s 
and  change-of-gauge  si;rvices_ 

American  and  the  {ommeiiters  also 
complain  that  funnel  flights  are 
improperly  given  jm^ference  in  ("R.Ss 
over  on-line  connecting  siTvices.  As 
noted  above,  though.  Continental  clain..s 
that  men  though  its  funnel  flights  to 
I^itin  Ameri«:a  are  disj)!aved  in  CRSs  ;ss 


3782 


direct  s(  rvices 


.  thi  ^m 


foi  e 


ipjte 


equipmint 

gives 

internal 

services 

vendors 

services 

nondis 

Effect;; 
Several 
should 
services 
harm 
violatio 
agreements 
carriers 
to  com 
rulemaking 
and 

not  guaibntee 
exact  saine 
carriers 
U.S.  anc 
contend 
route 

competihg 
own  countries 
System 
supra,  a 
Algori 
foreign 
change- 
service 
more  pojnts 
gateway 
serve.  C 
Preferen  ce 
increasi:  ig 
between 
arranger  lents 
particip  ints ' 
change'* » 
betweer 
and  bey  )nd 
foreign 
opportunities 
points. 

Arrangel^ents 
Leases 
supra. 


ithm 


(»f-) 


Request 

We 
merits 
requi 
and 

Comment 
concrete 
should 
the  Dep 
eval 


cosi  s 


JMI 


Federal  Register  /  Vol.  60,  No.  12  /  Thursday,  January  19,  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60.  No.  12  /  Thursday.  Ianu;iry  19.  1995  /  Propospd  Rules 


•A~'-n 


with  a  change  of 
no  CRS  except'  System  One 
a  preference  over  other 
onal  on-line  connecting 
Moreover,  out  CRS  rules  allow 
to  include  change-of-gauge 
with  connecting  services  on  a 
sc  'iminatory  basis. 

on  Foreign  Air  Carriers: 
:ommenters  argue  that  we 
I  an  multiple  change-of-gauge 
because  they  disproportionately 
ign  air  carriers  and  because,  in 
of  various  bilateral 

,  they  deprive  foreign  air 
jf  a  fair  and  equal  opportunity 
e.  As  we  found  in  the  CRS 
,  however,  "the  right  to  a  fair 
opportunity  to  compete  does 

foreign  air  carriers  the 
opportunities  that  U.S. 
lave.  [citations  omitted].  .  . 
foreign  carriers  must  each 
with  the  practical  advantages  of 
structure  and  market  identity  that 
carriers  have  within  their 

Computer  Reservations 
CRS)  Regulations.  Final  Rule. 
43892^3893  ("Prescribed 
").  For  example,  any  one 
(Jarrier  can  generally  offer 

gauge  and  on-line  connecting 
the  United  States  from  far 

behind  its  homeland 
than  any  U.S.  carrier  can 
id.  at  43803  ("On-Line 
"\,  Furthermore,  in  an  era  of 
code-sharing  arrangements 
U.Si  and  foreign  air  carriers — 
which  enable  the 
to  offer  the  equivalent  of 
f-gauge  and  on-line  service 
U.S.  and  foreign  points  behind 
the  participants*  gateways — 
I  arriers  now  have  additional 

to  compete  at  interior-U.S. 
;  '<ee  Disclosure  of  Code-Sharing 

and  Long-term  Wet 
Notice  of  Proposed  Rulemaking. 
FR  at  40837. 
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for  Comments 

incite  comments  not  only  on  the 

our  proposed  disclosure 
reitients  but  also  on  the  feasibility 
of  implementing  them, 
s  should  be  supported  by 
data.  Any  economic  analysis 
dontain  enough  detail  to  allow 
i  irtment  to  make  an  independent 
uatipn  of  the  position  advocated. 


Regulati  >ry  Analyses  and  Notices 

The  Department  has  determined  that 
this  acti  an  is  not  a  significant  regulatory 
action  uider  Executive  Order  12866  or 
under   t  e  Department's  Regulatory 
Policies  and  Procedures.  The 
Departn  ent  has  placed  a  regulatorj' 


evaluation  that  examines  the  estimated 
costs  and  effects  of  the  proposal  in  the 
docket. 

The  Department  certifies  that  this 
rule,  if  adopted,  would  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 
Although  many  ticket  agents  and  some 
air  carriers  are  small  entities,  the 
Department  believes  that  the  costs  of 
notification  will  be  minimal.  The 
Department  seeks  comment  on  whether 
there  are  effects  on  small  entities  that 
should  be  considered.  If  comments 
provide  information  that  there  are 
significant  effects  on  small  entities,  the 
Department  will  prepare  a  regulatory 
flexibility  analysis  at  the  final  rule  stage. 

The  Department  does  not  believe  that 
the  proposed  rule  has  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 

Paperwork  Reduction  Act 

The  proposed  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
2507  et  seq.). 

List  of  Subjects  in  14  CFR  Part  258 

Air  carriers.  Foreign  air  carriers. 
Ticket  agents,  and  Consumer  protection. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  proposes  to 
amend  Title  14,  Chapter  II,  Subchapter 
A  by  adding  a  new  Part  258,  to  read  as 
follows: 

PART  258— DISCLOSURE  OF 
CHANGE-OF-GAUGE  SERVICES 


Sec. 

258.1 

258.2 

257.3 

258.4 

258.5 


Purpose. 

Applicability. 

Definitions. 

Unfair  and  Deceptive  Practice. 

Notice  Requirement. 


Authority:  49  U.S.C.  40113(a)  and  41712. 

§258.1    Purpose. 

The  purpose  of  this  part  is  to  ensure 
that  consumers  are  adequately  informed 
before  they  book  air  transportation  or 
embark  on  travel  involving  change-of- 
gauge  services  that  these  services 
require  a  change  of  aircraft  en  route. 

§258.2    Applicability. 

This  rule  applies  to  the  following: 

(a)  direct  air  carriers  and  foreign  air 
carriers  that  sell  or  issue  tickets  in  the 
United  States  for  scheduled  passenger 
air  transportation  on  change-of-gauge 
services  or  that  operate  such 
transportation;  and 

(b)  ticket  agents  doing  business  in  the 
United  States  that  sell  or  issue  tickets 
for  scheduled  passenger  air 


transportation  on  change-of-gauge 
services. 

§258.3    Definitions. 

(a)  Air  transportation  has  the  meaning 
ascribed  to  it  in  49  U.S.C.  §40102(5). 

(b)  Carrier  means  any  air  carrier  or 
foreign  air  carrier  as  defined  in  49 
U.S.C.  40102(2)  or  U.S.C.  40102(21). 
respectively,  that  engages  directly  in 
scheduled  passenger  air  transportation. 

(c)  Change-of-gauge  service  means  a 
service  that  requires  a  change  of  aircraft 
en  route  but  has  only  a  single  flight 
number. 

(d)  Ticket  agent  has  the  meaning  . 
ascribed  to  it  in  49  U.S.C.  40102(40). 

§  258.4    U  nf ai  r  and  deceptive  practice. 

The  holding  out  or  sale  of  scheduled 
passenger  air  transportation  that 
involves  change-of-gauge  service  is 
prohibited  as  an  unfair  or  deceptive 
practice  or  an  unfair  method  of 
competition  within  the  meaning  of  49 
U.S.C.  §41712  unless,  in  conjunction 
with  such  holding  out  or  sale,  carriers 
and  ticket  agents  follow  the 
requirements  of  this  part. 

§258.5    Notice  requirement 

(a)  Notice  in  Schedules.  Carriers 
operating-of-gauge  services  to,  from,  or 
within  the  United  States  shall  ensure 
that  in  the  written  and  electronic 
schedule  information  they  provide  to 
the  public,  to  the  Official  Airline  Guide 
and  comparable  publications,  and  to 
computer  reservations  systems,  these 
services  are  shown  as  requiring  a  chemge 
of  aircraft. 

(b)  Oral  Notice  to  Prospective 
Consumers.  In  any  direct  oral 
communication  with  a  consumer  in  the 
United  States  concerning  a  change-of- 
gauge  service,  any  carrier  or  ticket  agent 
doing  business  in  the  United  States 
shall  tell  the  consumer  before  booking 
scheduled  passenger  air  transportation 
to,  from,  or  within  the  United  States  that 
the  service  requires  a  change  of  aircraft 
en  route. 

(c)  Written  Notice.  At  the  time  of  sale 
in  the  United  States  of  a  change-of- 
gauge  service,  the  selling  carrier  or 
ticket  agent  shall  provide  written  notice 
stating  the  following: 

Notice:  Change  of  Aircraft  Required 

For  at  least  one  of  your  flights,  you  must 
change  aircraft  en  route  even  though  your 
ticket  may  show  only  one  flight  number  and 
have  only  one  flight  coupon  for  that  flight. 
Further,  in  the  case  of  some  travel,  one  of 
your  flights  may  not  be  identified  at  the 
airport  by  the  number  on  your  ticket,  or  it 
may  be  identified  by  other  flight  numbers  in 
addition  to  the  one  on  your  ticket.  At  your 
request,  the  seller  of  this  ticket  will  give  you 
details  of  your  change  of  aircraft,  such  as 


where  it  will  o<:i:ur  and  what  aircraft  types 
.ire  involved. 

Issued  under  authority  delegated  in  49  CFR 
1.56a(h)(2)  in  Washington.  DC.  on  January 
12.  1995. 

Patrick  v.  Murphy, 

.\rting  Axsistiint  Sw.Tr'fary/or  Avitition  tind 
Intcrnalional  Affnirs. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 
[Docket  No.  RM95-5-000] 

Release  of  Firnrt  Capacity  on  Interstate 
Natural  Gas  Pipelines 

ianuan,'  12.  1995. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  pmposed  rulemaking. 

SUMMARY:  The  Federal  Energy 
Rogulatory  Commission  is  proposing  tu 
amend  its  capacity  release  regulations  to 
permit  firm  shippers  of  natural  gas  to 
negotiate  prearranged  releases  of 
capacity  for  a  full  calendar  month 
w  ithout  compliance  with  the 
Commission's  advance  posting  and 
bidding  requirements.  The  amendment 
would  make  it  easier  to  negotiate  short- 
term  capacity  release  transactions  and 
would  ease  the  nporting burden  on 
industry. 

DATES:  Comments  are  due  February  21, 
1995. 

ADDRESSES:  An  original  and  14  copies  of 
comments  must  be  filed  and  refer  to 
Docket  No.  RM95-5-000.  Comments 
should  be  addressed  to:  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  .Street 
NE.,  Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michaf !  Goldenberg,  Federal  Energy 
Reyuiatory  Commission,  825  North 
Capit.)l  Street  NE.,  Washington.  DC 
20426,  (202)  208-2294 
Joseph  Vasapoli,  Federal  Energy 
Regulatory  Commission,  825  NortJi 
Capitol  Street  NE.,  Washington.  DC 
20426. (202)  208-0620. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  tcx!  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  Room  3104,  941  North  Capitol  Street 
NE.,  Wa5hing!on  DC  2042H. 


Tht!  Commission  Issuance  Posting 
.System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  cc^mputer  with  a 
moiiem  by  dialing  (202)  208-1397.  To 
access  CIPS,  sot  vnur  cominiinications 
software  to  19200,  14400.  12000.  9(J00. 
7200.  4800,  2400.  1200  or  300bps.  full* 
dupli  X,  no  parity.  8  data  hits.  an<l  1  stoj) 
bit.  The  full  text  of  this  docunn-nt  will 
b<!  ;i\  ailable  on  CIPS  for  60  days  from 
the  dale  of  issuance  in  A.SCII  and 
WordPerfect  5.1  format.  After  60  days 
the  document  will  be  archived,  but  still 
a«  Li'ssible.  The  complete  text  on 
diskette  in  WordPerfect  format  m.iy  also 
be  purt  based  from  the  Commission's 
r  opy  (  ontractor.  La  Dorn  Systems 
Cfirporalion,  also  located  in  Room  3104. 
941  North  C;apit()l  Street  N'E  . 
Washington  DC:  20426. 

Notice  of  Proposed  Rulemaking 

l.Tni:iiry  12,  l')95. 

In  ()r<l<;r  No.  63B,'  the  Federal  Energy 
Regulatory  Commission  (Commission) 
esttiblished  a  mechanism  under  which 
firm  holders  of  capacity  could  reli-ase 
iinneetli-d  capacity  they  htdd  on 
interstate  pipelines  to  other  shippers 
needing  that  capacity.  The  Commission 
is  propo.sing  to  amend  one  provision  of 
its  capacil\  release  regulations. 
4)  284.243(h).  to  extend  to  one  month  the 
time  period  for  which  shippers  can 
release  firm  capacity  without  having  to 
i;omply  with  the  Commission's  advance 
posting  and  bidding  requirements.  The 
current  regulations  restrict  this  ability  to 
less  than  one  calendar  month. 

L  Reporting  Requirements 

The  proposed  rule  affects  the 
information  required  to  be  mainfitined 
on  pipeline  electronic  bulletin  boards 
(EBBs).  The  public  reporting  burden  for 
EBBs  is  contained  in  the  information 
rt;quirement  FERC-549(B).  "Gas 
Pipeline  Rates:  Capacity  R':lease 
Information."  If  adopted,  the  proposed 
rule  would  eliminate  the  need  for  the 
industry  to  continue  the  current  practice 
of  using  two  capacity  release  postings  (a 
less-than-one  month  release  coupled 


■  Pipeline  SiTvice  Obligations  and  Revis'<ii,b  to 
Kigu;,itior.s  {«)\ei-nin(j  Self-ln-.p'eir.er.ting 
Transporlrttioii,  ami  RpRulation  of  Ndluriil  Cms 
IM|>i'lir«»s  After  P.irlial  Welihr-ad  Dpcontr')).  57  KR 
132H7  ;.^pr.  IC,  I'JOZ),  III  FtKC  Stats.  &  Regs. 
Prei-.n!n!,>s  H  30,939  [.\pi.  8.  1992),  ordtr  on  rf/i'.y. 
Ordrr  .No.  CH^-.A.  57  hR  36128  [.\ug   12.  19921.  Ill 
M-.Kr  S:j!i.  &  Ri^gs.  Preambles  ^  30.950  (,^l!g.  3. 
19J2',  ordercn  n-h'g.  Order  No.  616-B,  57  FR 
57911  (Dec.  8,  1992).  bl  FERC  1  bl.J72  !19<)2t. 
af)])oal  rP-<io<:krtr'il  sub  nom.,  Allnnta  {"<«s  Light 
( j)i:'.))any  ami  Chattanooga  Gm.  t'omp.i.ay.  i-t  al  v. 
M-.XC.  '<!).  94-nri  (U.C,  Cir  MiH  27.  I'C.K.. 


with  a  one-tla\  release)  to  complete  ;i 
full  month  release  tr.)nsac;tion.  lindirr 
the  proposed  nile.  fiill  month  rele.Tses 
could  be  af  complished  with  only  one 
siK  h  posting.  The  Commission 
estimates  that  approximately  1.500 
paired  release  tr.msiictions  oc:cur  pir 
year.  At  an  average  burden  of  one  liour 
per  posting,  the  annual  redu*  lion  in 
burden  as  a  result  of  this  rule  is 
approximatelv  1.500  hours. 

A  copy  of  this  proposed  rule  is  Ix-m}: 
prov  ided  to  the  Office  of  .Managrnu'ul 
and  Budget  ((JMBj.  Interested  per-ons 
may  send  cumiiUMUs  n^gardingth*! 
burden  estimates  or  any  other  aspt:(.t  o! 
this  collection  of  information,  including 
siiggestuins  for  further  retlu(.tions  of  ih)'- 
burden,  to  the  Federal  Energy 
Regulatory  Commission,  941  North 
Capitol  Street.  N.E.,  Washin-'ton.  D  ( 
20426  [Attention:  Mif.hael  Miller, 
Information  Services  Division,  (2UJ| 
208-1415.  FAX  (202)  208-24251. 
Comments  on  tJie  requi.-envents  of  lli;s 
proposed  rule  may  also  be  sent  to  the 
Office  of  Information  and  R(?gulat<jry 
Affairs  of  OMB,  Washington.  D.C.  205ti3 
lAttention:  Desk  Offit.er  for  FediT.d 
Energv  Regulator-.  Commission  I2i;2) 
395^'8R0."FAX  (202)  395-51 07 j. 

II.  Background 

l-'nder  the  rpgwl.itionspnimtdgiili':!  in 
Order  No  636.  bidders  of  firm  « apai.ilv 
on  pipelines  could  reassign  that 
»,apacity  in  two  ways.  The  ndeasw.g 
shipper  could  choose  to  have  the 
pipeline  post  the  notice  of  rei'^a.se  or.  tlv 
pipeline's  Electronic  Bulletin  Boarti 
(EBB)  so  other  shippers  could  submit 
bids  for  that  capacity,  with  the  capa«  it> 
av.arded  to  the  highest  bidder.  Or.  the 
releasing  shipper  could  enter  into  a  pn-- 
arranged  deal  with  another  shippiT 
(replacement  shipper)  for  the  releasi*  i.f 
capacity.  For  a  pr';-arranged  release  .if 
less  than  the  maximum  rate,  the 
pipeline  had  to  post  the  release  on  its 
EBB  to  permit  other  shippers  to  bid  fo.- 
that  capacity.  If  a  shipper  bid  more  th.in 
the  pre-arranged  release  rate,  the 
designated  replacement  shipper  w.is 
gi\en  the  opportunity  to  match  lh,il  hid 
to  retain  the  capacity. 

In  Order  .No.  636-.^,  se\eral 
petitioners  requested  an  exemption  from 
the  bidding  process  for  short-tenn  pn- 
arranged  release  transactions, 
contending  that  the  rtKjuirement',  for 
advance  posting  and  biddmg  are  too 
administratively  difficult  for  such 
transactions  and  could  inhibit  the 
efficient  allocation  of  capacity. ^^  In 
response,  the  Commission  promulg.'itf-d 
S  224.243(h).  permitting  firm  shippi;>  to 


•Order  \o.  hiltV-A.  l!l  I  tK('  .Slal.s  Jb  Kr-.;-. 
Prtvmblesrf!  :J0.553. 
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Cpmmission  adopted  the  less- 
calendar  month  exception  to 
wo  objectives  of  the  capacity 
ijiechanism.  *  The  exception 
promote  a  robust  secondary 
y  ensuring  that  parties  could 
md  efficiently  consummate 
deals  in  emergency 
,  such  as  a  power  plant  outage 
in  excess  capacity,  without  the 

ive  complications  resulting 
advance  posting  and  bidding 
.  On  the  other  hand,  the 
to  less-than-one  calendar 
intended  to  ensure  that 
nonthly  transactions  would 
:omply  with  the  advance 
md  bidding  requirements  to 
c  pen  and  non-discriminatory 
the  capacity  release  market. 

ssion  expressed  confidence 
Dipelines  could  design  capacity 
rocedures  to  efficiently  handle 
lehdar  month  transactions, 
pacity  release  system  has  now 
jffect  for  a  full  year  and  the 
has  begun  the  process  of 
the  system's  operation.  In  the 
this  review,  the  staff  of  the 
has  conducted  informal 
about  the  operation  of  the 
release  system  and  possible 
or  modifications  to  improve  the 
vith  all  major  segments  of  the 
y,  including  pipelines,  local 
on  companies,  marketers, 
end-users,  and  others 
in  the  capacity  release 
such  as  companies  developing 
bulletin  boards. 


Cor  imi 


ci 


ndv  strv. 


Co 


mmission  is  now  proposing  to 
284.243(h)  to  extend  the  short- 
release  exception  from  less  than 
1(  ndar  month  to  a  full  calendar 
The  revision  would  permit  firm 
to  negotiate  pre-arranged 
for  a  full  calendar  month 
having  to  comply  with  the 


Ofcer  No.  636-A.  Ill  FERC  Stats.  &  Regs, 
at  30.554;  Order  No.  6.T6-B.  61  FERC  at 


advance  posting  and  bidding 
requirements. 

During  the  course  of  staffs  review  of 
the  capacity  release  system,  industry 
participants  overwhelmingly 
recommended  that  the  less-than-one 
calendar  month  exception  be  modified 
to  a  full  calendar  month.  They  argued 
that  the  industry  generally  conducts  its 
gas  purchases  on  a  monthly  basis,  so 
that  customers  requiring  capacity  need 
to  acquire  a  full  month's  capacity.  They 
further  pointed  out  that  most  monthly 
transactions  occur  during  a  very 
compressed  time  period  known  as  bid 
week  and  that  this  time  pressure 
requires  that  shippers  be  able  to  obtain 
released  capacity  quickly  with  the 
certainty  that  the  deal  will  go  through 
as  negotiated. 

As  a  result,  the  industry  has 
developed  a  practice  of  designing  so- 
called  "29/1  day"  deals  to  arrive  at  full 
month  releases.  Under  this  practice, 
shippers  release  capacity  under  the 
§  284.243(h)  exception  for  29  days  (or    . 
less  than  one  calendar  month)  and  then 
post  a  release  offer  for  bidding  for  the 
remaining  day  of  the  month.  This 
practice  ensures  that  the  designated 
replacement  shipper  can  obtain  a  full 
month's  capacity,  since  rarely  do  other 
shippers  want  to  purchase  capacity  for 
one  day  or  the  one-day  prearranged  deal 
is  posted  at  the  maximum  rate.  While 
this  procedure  does  permit  full  month 
releases,  the  industry  participants 
claimed  that  posting  for  one  day  is 
administratively  cumbersome.  They 
pointed  out  that  the  29/1  day  deals 
require  two  EBB  postings,  the 
consummation  of  a  second  contract  with 
the  pipelines,  and  the  need  for  two  bills. 
Pipelines  similarly  have  sought  waivers 
of  the  Commission's  regulations  to 
change  the  definition  of  short-term 
prearranged  releases  to  one  full  calendar 
month  to  eliminate  the  administrative 
burdens  associated  with  double  release 
requests.'' 

Based  on  the  seeming  unanimity  of 
support  for  extending  the  short  term 
exception  to  one  full  calendar  month, 
the  Commission  is  proposing  to  make 
this  chcmge.  This  revision  should 
promote  a  more  effective  capacity 
release  market  because  it  will  better 
comport  with  the  industry's  purchasing 
practices  and  will  provide  the  speed 
and  certainty  needed  for  one  month 
transactions,  without  entailing  the 
administrative  burdens  inherent  in  tlie 
29/1  day  deals. 


The  Commission's  original  reason  for 
restricting  the  short-term  exception  to 
less-than-one  calendar  month  deals  was 
to  limit  the  exception  to  emergency 
situations,  so  as  to  maximize  the  open 
bidding  for  capacity.  The  Commission 
believed  at  the  time  that  the  pipelines' 
posting  and  bidding  procedures  could 
be  designed  to  permit  normal  one- 
month  transactions.  However,  the 
widespread  use  of  29/1  day  deals 
demonstrates  that  bidding  for  one 
month  deals  is  not  taking  place,  and  any 
attempt  to  limit  or  restrict  the  29/1 
practice  in  order  to  further  promote 
bidding  would  seem  only  to  create 
further  inefficiencies.  On  balance, 
therefore,  the  greater  speed  and 
efficiency  made  possible  by  the 
elimination  of  the  less-than-one 
calendar  month  restriction  appears  to 
outweigh  any  potential  loss  from  the 
elimination  of  the  advance  posting  and 
bidding  requirements.  The  Commission 
and  the  industry  will  still  be  able  to 
monitor  one  month  deals  for  adherence 
to  the  Commission's  policies  against 
undue  discrimination  because  all  deals 
will  be  posted  on  the  pipelines'  EBBs 
within  48  hours. 

Given  the  apparent  broad  support  for 
changing  the  short  term  exception,  the 
Commission  is  proposing  to  make  this 
one  change  at  this  time  so  it  can  be 
implemented  as  quickly  as  possible. 
This,  however,  is  not  the  end  of  the 
Commission's  inquiry.  The  Commission 
still  is  considering  further  adjustments 
to  the  capacity  release  mechanism. 

rV.  Environmental  Analysis 

The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
significant  adverse  effect  on  the  human 
environment.'  The  Commission  has 
categorically  excluded  certain  actions 
from  these  requirements  as  not  having  a 
significant  effect  on  the  human 
environment.*  The  action  taken  here 
falls  within  categorical  exclusions 
provided  in  the  Commissions 
regulations.^  Therefore,  an 
environmental  assessment  is 
unnecessary  and  has  not  been  prepared 
in  this  rulemaking. 

V.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  *•  generally  requires  a  description 


••  Natural  Ga.i  Pipeline  Company  of  America,  67 
FERC  1  61.385  at  62.316-17  (1994)  (Commission 
denied  the  requests  because  it  wanted  to  ensure  that 
changes  to  the  capacity  release  system  were 
uniform  for  all  pipelines). 


'  Order  No.  486.  Regul.itions  Implementing  the 
National  Environmental  Policy  Act.  52  FR  47897 
(Dec.  17.  1987).  FERC  Stats.  SRegs.  Preambles 
1980-1990  1  30.783  (1987). 

'•18CFR.380.4. 

'Spol8CFR380.4(a)(2)(ii).  380.4(a)(5| 

"5  U.S.C.  601-612. 


and  analysis  of  final  rules  that  will  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Since  the  proposed  regulations  do  not 
increase  the  burdens  on  any  companies 
or  entities,  they  will  not  have  a 
significant  impact  on  small  entities. 
Pursuant  to  section  605(b)  of  the  RFA, 
the  Commission  hereby  certifies  that  the 
regulations  proposed  herein  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

VI.  Information  Collection  Requirement 

OMB  regulations  require  approval  of 
certain  information  collection 
requirements  imposed  by  agency  rules.** 
The  information  requirements  affected 
by  this  proposed  rule  are  in  FERC-549B, 
"Gas  Pipeline  Rates:  Capacity  Release 
Information"  (1902-0169).  The 
Commission  is  issuing  the  proposed 
rulemaking  including  the  information 
requirements  to  carry  out  its  regulatory 
responsibilities  under  the  Natural  Gas 
Act  (NGA)  and  Natural  Gas  Policy  Act 
(NGPA)  to  promote  a  more  effective 
capacity  release  market  as  instituted  by 
the  Commission's  Order  No.  636.  The 
Commission's  Office  of  Pipeline 
Regulation  uses  the  data  to  review/ 
monitor  capacity  release  transactions  as 
well  as  firm  and  interruptible  capacity 
made  available  by  pipeUnes  and  to  take 
appropriate  action,  where  and  when 
necessary.  The  collection  of  information 
is  intended  to  be  the  minimum  needed 
for  posting  on  EBBs  to  provide 
information  about  the  availability  of 
service  on  interstate  pipelines. 

The  Commission  is  submitting  to  the 
Office  of  Management  and  the  Budget  a 
notification  of  the  proposed  revision  to 
the  collection  of  information.  Interested 
persons  may  obtain  information  on 
these  reporting  requirements  by 
contacting  the  Federal  Energy 
Regulatory  Commission,  941  North 
Capitol  Street  NE..  Washington,  DC 
20426  [Attention:  Michael  Miller, 
Information  Services  Division,  (202) 
208-14151.  FAX  (202)  208-2425. 
Comments  on  the  requirements  of  this 
rule  can  be  sent  to  OMB's  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  DC  20503  [Attention:  Desk 
Officer  for  Federal  Energy  Regulatory 
Commission  (202)  395-6880.  FAX  (202) 
395-5167]. 

VII.  Comment  Procedures 

The  Commission  invites  interested 
persons  to  submit  written  comments  on 
the  matters  proposed  in  this  notice, 
including  any  related  matters  or 
alternative  proposals  that  commenters 
may  wish  to  discuss.  An  original  and  14 


"  5  CFR  1320.13. 


copies  of  comments  to  this  notice  must 
be  filed  with  the  Commission  no  later 
than  February  21,  1995.  Comments 
should  be  submitted  to  the  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE..  Washington,  DC  20426,  and  should 
refer  to  Docket  No.  RM95-5-OO0. 

All  wTitten  comments  will  be  plact-d 
in  the  Commission's  public  files  and 
will  be  available  for  inspection  in  the 
Commission's  Public  Reference  Rootr.  at 
941  North  Capitol  Street  NE.. 
Washington,  DC  20426.  during  regular 
business  hours. 

List  of  Subjects  in  18  CFR  Part  284 

Continental  shelf.  Natural  gas. 
Reporting  and  recordkeeping 
requirements. 

By  direction  of  the  Commissio!!. 
Lois  D.  Cashell, 
SecrHan: 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  P.irt 
284.  Chapter  I.  Title  18.  Codn  of  Ffdrrul 
Regulations,  as  set  forth  below. 

PART  284— CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POLICY 
ACT  OF  1978  AND  RELATED 
AUTHORITIES 

1.  The  authority  citation  for  Part  liH-; 
continues  to  read  as  follows: 

Authority:  1,5  U.S.C.  71 7-71  Tw.  HOl- 
:U32:42  use  7101-7532:4:1  r..SCn:n- 
1356. 

2.  In  §  284.243.  the  first  sonttiiit.o  uf 
paragraph  (h)(1)  is  revised  to  nt.id  .is 
follows: 

§  284.243    Release  of  firm  capacity  on 
Interstate  pipelines. 

*  «         *         *         » 

(h)(1)  A  release  of  capac  ity  by  a  linn 
shipper  to  a  replacement  shipper  for  a 
period  of  one  calendar  nKjnth  or  less 
need  not  comply  with  thf  notilii  alion 
and  bidding  requirements  of  paragraphs 
(c)  through  (e)  of  this  section.  •    *    • 

•  *         •         •         * 

|FR  Doc.  95-1295  Fili;d  l-18-'t5.  H  A'l  ,>::.| 
BILLING  COOE  6717-01-P 


Internationa!  Trade  Commission 

19  CFR  Part  210 

Advance  Notice  of  Proposed 
Rulemaking  Concerning  Commission 
Voting  Procedures  in  Investigations 
and  Related  Proceedings  on  Unfair 
Practices  in  Import  Trade. 

AGENCY:  International  Tradi* 
Commission. 


ACTION:  Advance  notice  of  proposed 
rulemaking  and  request  for  comments. 

SUMMARY:  The  Commission  is 
considering  revision  of  its  recently 
effective  final  rules  for  investigations 
and  related  proceedings  under  section 
337  of  the  Tariff  Act  of  1930  (19  U.S  C. 
§  1337)  to  do  the  following:  increase  the 
number  of  votes  required  Tor  the 
Commission  to  either  review  an  initial 
determination  (ID)  on  a  matter  other 
than  temporary  relief  or  grant  a  request 
for  oral  argument  in  connection  with 
such  a  review;  and  prescribe  the  effect 
of  a  tie  vote  concerning  post-review 
disposition  of  an  ID  on  a  matter  other 
than  temporary  relief. 

The  Commission  hereby  solicits 
written  comments  from  interested 
persons  to  aid  the  Commission  in 
determining  whether  it  should  revise 
the  fina!  rules  in  the  manner  specified 
below. 

DATES:  Comments  will  be  considered  u 
rifejM'd  on  or  before  March  20.  1995 
ADDRESSES:  A  signed  original  and  18 
copies  of  each  set  of  comments,  along 
with  a  cn\  or  letter  stating  the  nature  of 
the  commenter's  interest  in  the 
proposed  rulemaking,  should  be 
subniitted  to  Donna  R.  Koehnke. 
.Secretary.  US  International  Trade 
Cominissiun.  500  E  Street.  SW  .  Room 
112.  Washington.  DC  20436. 
FOR  FURTHER  INFORMATION  CONTACT:  F 
,\.  .Smitht  y.  Esq..  Office  of  the  Gene:.!) 
Counsel.  U.S.  International  Trade 
Commission,  telephone  202-205-30(1 
H(!aring-inipaired  individuals  can 
obtain  information  concerning  the 
proposed  rulemaking  by  contacting  the 
Coininission's  TDD  terminal  at  202- 
20.')-181(). 

SUPPLEMENTARY  INFORMATION: 

Baikground 

On  August  1.  1994.  the  Commission 
published  final  rules  for  19  CFR  pari 
210  to  replace  the  interim  rules 
rurrentiv  found  in  19  CFR  parts  210  and 
211.'  Final  rule  210.43(d)(3)  inditate> 
that  the  Commission  will  review  an 
initiiil  determination  (ID)  concerning  ^ 
matter  other  than  temporary  relief  when 
at  least  one  of  the  participating 
Ccmimissioners  votes  in  favor  of  a 
review.  Final  rule  210.45(a)  similarlv 
provides  that  the  Commission  must 
grant  a  request  for  oral  argument  in 
connection  with  such  a  review  when  .>! 
least  one  of  the  participating 
Commissioners  votes  in  favor  of  sui:h 
arjiument.- 


■  >,-■  :■•)  tR  syojo  ',!'.,r;  Ii:  ',.\u£,.  1.  rj94; 
-  IOn  I  oni  cfiTimj;  lempuriirv  rtliei  are  prote'-'-  : 
<i;if»':iT!tly  f.'iim  other  ivf**  o!  ID*  anti  thus  •>:*■  ■ 
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210.45(c).  which  relates  to 
■Ds  an.  matters  other  than 
relief,  describes  the  specific 
a  irtion  thert  may  be  taken  as  a 
review  (%iz..  that  the  ID  may 
re\'ersed.  remanded  for 
ings.  modified,  or  set 
1  ^o\e  or  in  part).  Fmal  rule 
says  nothing,  however,  about 
»ens  in  the  event  that  there  i.s 
jn  tbe  disposition  of  the  ID. 
mt  statutes — i.e.,  section  330 
Act  of  1930  (19  U.S.C. 
ion  357.  and  the 

Procedure  Act  (APA)  (5 
1  et  seq.) — are  similarly  silent 
iSc  issue. 
19. 1994.  the 
's  Ir.spector  General  (IC) 
it  Report  No.  IG-03-94. 
Ways  to  increase  the  Economy 
■  of  the  Process  for 
Section  337  Investigations. 

ded  that  the 
amend  iis  section  337  niles 
that  in  order  for  a  review  to 
;ed  or  a  request  for  oral 
to  be  granted,  one-half  of  the 
CormtLissioners  must  vote 
the  review  or  oral  argument, 
hilther  reccKiunended  that  the 
amend  the  rules  to  "clarih»' 
Bituatioi!,''  e.g..  to  provide  that 
on  the  disposition  of  an  ID 
the  eSed  of  afSrming  the  ID. 

several  reasons  for 
■chrig  that  tiie  Commission 


tic 


oae-vote-tnggers-re\aew-or- 
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that,  in  htn  opinion, 
on  decisions  on  whether  to 
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oral  argument  are 
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o  institute  an  investigation  and 
o  conducit  a  hearing  and.  thus, 
subject  to  the  same 

i  as  those  imposed 
on  institution  and  hearing 
The  IG  added  that  requiring 
af  the  partici{ialing 

to  vote  in  favor  of 
oral  argument  in  order  for 
;w  or  argumejit  to  be 
would  aid  in  accomplishing 
ission's  goal  of  streamlining 
and  reducing  the  burden 
ctstomers."  •* 
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In  support  of  her  recommendation 
that  the  Commission  "clarify  a  tie  vote 
situation."  the  JG  noted  that  the 
Commission  had  successfully  avoided 
tie  votes  in  the  past,  but  that  it  would 
not  feel  the  need  to  do  so  in  the  future 
if  there  were  a  Commission  rule  stating 
the  effect  of  such  votes.  She  also 
expressed  the  opinion  that  the  existence 
of  such  a  rule  would  be  beneficial  to  the 
parties  to  section  337  investigations.* 

The  Commission  notes  that  there  is  a 
question  as  to  whether  the  Comroissian 
has  the  authority  to  promulgate  a 
regulation  stating  that  a  tie  vote  would 
have  the  effect  of  affirming  an  ID  under 
the  current  law.  Section  337(c)  requires 
that  the  Commission  s  section  337 
doterminations  "shall  be  made  on  the 
record  after  notice  and  opportunity  for 
a  hearing  in  coniormitv  with  the 
provisions  of  [the  APA)."  «•  The  .\PA 
provision  concerning  hearings  requires 
that,  when  the  agency  itself  does  not 
preside  at  the  reception  of  evidence,  a 
qualified  "presiding  employee."  such  as 
an  administrative  law  judge  (ALJ). 
preside  at  the  reception  of  evidence  and 
render  an  ID.  The  .'VPA  further  provides 
that: 

When  the  presiding  empioyee  makes  an 
initial  decision.  >hat  dorision  then  become.s 
the  decision  of  the  agency  without  further 
proceedings  unless  there  is  an  appeal  to.  or 
review  on  motion  of.  the  agency  within  time 
provided  by  rule.  On  appeal  from  or  review 
of  the  initial  decision,  the  agencv  has  all  »hf 
powers  which  it  would  have  in  making  the 
initial  decision  except  as  it  may  limit  the 
issues  on  notice  or  by  rule.'' 

The  limited  applicable  case  law  suggests 
that  this  provision  may  be  given  either 
of  two  conflicting  interpretations. 

The  first  interpretation  would  be  that 
an  ID  becomes  the  agency  decision 
unless  the  agency  decides  to  review  it. 
If,  however,  the  agency  decides  to 
review  an  ID.  the  agency  must  take  some 
affirmative  action  to  i.ssue  its  decision. 
The  common  law  rule  for  multiple- 
member  administrative  agencies, 
articulated  in  the  frequently-citetl  1930 
Bakelite  decision  arising  from  a 
Commission  section  337  determination, 
is  that  a  majority  of  a  quanmfi  is 
necessary  to  act  for  the  agency.**  Under 
this  view>.  once  the  Conimi.s.sion 


subject  to  t  le  onc-«ote-trigg«'rs-revU>H--or.<iral- 
■■gumpnt  r  lies.  See  final  rulit  210.66. 
Si«-<?19l!.S.C§1330(d)(51. 
'  Srp  Roi|)rt  No.  IG-03-94  at  pagis  12-13. 


'  W.  at  pages  l.J-14. 

'■  19  U.S.C.  §  1337(c). 

'  5  U.S.C.  «i  557(b). 

"  Fhscber  &■  Co.  v.  Bakflitt-  Corp..  Mi  K.2(l  247. 
214-55  (C.C.r.A.).  C(;rt.  Hciiifd.  2H-  I'.S.  B52  (193U). 
Hakflite  rejected  the  argument  that  the  CUjmniission 
could  uot  render  a  section  337  dfttermiiiation  oa  a 
3-2  vote  because  three  Commis.sioners  did  not 
constitute  a  majority  of  the  full  si.x-meniber 
Commission.  The  "riajotity  of  a  quorum"  riile  of 
Hukriitp  was  subsequently  iuioptcd  by  the  Supreme 
Court  in  Ffrinral  Tmdtr  Coinniissioii  v.  Flotill 
Pwdurts.  Inc..  38!)  U.S.  ".79  (19ti7). 


determines  to  review  an  ID.  a  tie  vole 
would  not  constitute  Comrriission 
action.  Instead,  a  majority  of  a 
CommissioB  quorum  would  be  required 
to  take  some  affirmative  action  with 
respect  to  the  reviewed  ID." 

The  second  possible  interpretation  of 
the  APA  provision  is  that  an  ID  becomes 
the  agency  decision  unless  the  agency 
takes  affirmative  action  to  render 
another  decision  in  its  pJace. 

Interested  persons  should  also  note 
that  a  tie-breaker  rule  would  not 
necessarily  succeed  in  resolving  all 
questions  arisii^  from  Commission  tie 
votes  in  section  337  invt^tigations.  A  tie 
vote  resulting  in  adoption  of  an 
affirmative  ID  would  no*  b«-  sufficient 
for  issuance  of  an  cigency  remedial 
order;  majority  action  would  be 
required.'"  Consequently,  a  titr-breaker 
rule  concejming  IDs  on  violation  of 
section  337  which  provided  that  a  tie- 
vote  should  constitute  an  affirmative 
determination  would  not  solve  a 
potential  deadlock  among  the 
Commissioners  as  to  vi-hether  a  remedy 
should  be  issued  on  a  tie-vote 
affirmative. 

In  order  to  aid  the  Commission  in 
determining  whether  to  proceed  with 
the  propostid  rulemaking,  the 
Comniission  would  like  tn  have  all 
conimentf:rs  address  the  following 
issues: 

1.  Whether  the  Commissicm  should 
revise  final  rule  210.43(dM3)  to  provide 
that  the  Commission  will  review  an  ID 
on  a  matter  other  than  temporary'  relief 
when  at  least  one-half  of  tlie 
participating  Commissioners  vote  in 
favor  of  a  review. 

2.  Whether  the  Commission  should 
revise  final  rule  210.45(a)  to  provide 
that  the  Commission  will  grant  a  request 
for  oral  argiuncnt  in  connection  with 
review  of  an  ID  on  a  matter  other  than 
teniporarv  relief  when  at  least  one-half 
of  the  participating  Conunissionojs  vote 
in  favor  of  such  argument. 

3.  VVhethf.T  the  (Commission  should 
revise  final  rule  210.45(c).to  state  what 
effect  a  tie-vote  will  have  on  the 
Commission's  disposition  of  an  ID  on  a 
matter  oilier  than  temporary  relief — (;  g.. 
that  a  tie-vote  on  the  disposition  of  an 
ID  after  a  review  will  constitute  an 
affirmance  of  the  ID.  The  Commission  is 
especially  interested  in  receiving 
comments  on  the  question  of  whether 
this  change  could  be  effec  ted  without 
statutory  changes. 

If  the  Commission  detndes  to  proceed 
with  this  rulemaking  after  reviewing  the 


"Under  19  U..S.r.  §  1330(tl(6).  "ja!  majority  of  the 
toiranissioners  in  otfict!  shall  cciu.stitule  a  quorum. 


»   •   •  * 


'".SV.f.-  FthchiT  fr  f.V).  I'  Htikrlitf:  Cotp..  39  F.2d  at 
254-55. 


comments  filed  in  response  to  this 
notice,  the  rule  changes  will  be 
promulgated  in  accordance  with  the 
APA  (see  5  U.S.C.  §  553),  and  will  be 
codified  in  19  CFR  part  210. 

Dated:  )anuar\'  11,  1995. 

By  Order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretan,'. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Parts  404  and  422 

RIN  0960-AD74 

Statement  of  Earnings  and  Benefit 
Estimates 

AGENCY:  Social  Security  Administration. 

HHS. 

ACTION:  Proposed  rules. 

SUMMARY:  We  are  proposing  to  revise 
our  rules  on  sending  statements  of 
earnings  and  benefit  information  to 
individuals.  Under  our  current  rules, 
which  implement  section  1143(a)  of  the 
Social  Security  Act  (the  Act),  we  are 
required  to  send  a  statement  to  an 
eligible  individual  who  requests  it. 
Under  these  proposed  rules,  we  will 
provide  the  statement  without  a  request 
to  an  eligible  individual,  as  required  by 
section  1143(c)  of  the  Act. 
DATES:  Your  comments  will  be 
considered  if  we  receive  them  no  later 
than  March  20,  1995. 

ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services,  P.O.  Box  1585,  Baltimore,  MD 
21235,  sent  by  telefax  to  (410)  966- 
0869,  or  delivered  to  the  Office  of 
Regulations,  Social  Security 
Administration,  3-B-l  Operations 
Building,  6401  Security  Boulevard, 
Baltimore,  MD  21235.  between  8:00  a.m. 
and  4:30  p.m.  on  regular  business  days. 
Comments  received  may  be  inspected 
during  these  same  hours  by  making 
arrangements  with  the  contact  person 
shown  below. 

The  electronic  file  of  this  document  is 
available  on  the  Federal  Bulletin  Board 
(FBB)  at  9  a.m.  on  the  date  of 
publication  in  the  Federal  Register.  To 
download  the  file,  modem  dial  (202) 
512-1387.  The  FBB  instructions  will 
explain  how  to  download  the  file  and 
the  fee.  This  file  is  in  Wordperfect  and 


will  remain  on  the  FBB  during  the 
comment  period. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Schanberger,  Legal  Assistant,  3-B-l 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  MD  21235.  (410) 
965-8471. 

SUPPLEMENTARY  INFORMATION:  Section 
1143  of  the  .•\ct  requires  the  Secretary  of 
Health  and  Human  Services  (the 
Secretary)  to  provide  to  eligible 
individuals  "a  social  security  account 
statement"  (statement).  We  must  fulfill 
this  requirement  in  three  phases.  In  the 
first  phase,  we  were  required,  by 
October  1,  1990.  to  provide,  upon  the 
request  of  an  "eligible  individual."  a 
statement  that  contains  certain 
information  described  below.  Section 
1143  defines  an  "eligible  individual"  as 
one  who  has  a  social  security  account 
number,  has  attained  age  25  or  over,  and 
has  wages  or  net  earnings  from  self- 
emploympnt. 

The  statement  we  provide  under 
section  1143  of  the  Act  must  contain  the 
follow  ing  information  as  of  the  date  of 
the  request: 

1.  The  amount  of  wages  paid  to  and 
self-employment  income  derived  by  the 
individual; 

2.  An  estimate  of  the  aggregate  of  the 
employee  and  self-employment 
contributions  of  the  individual  for  old- 
age,  survivors',  and  disability  insurance 
benefits; 

3.  A  separate  estimate  of  the  aggregate 
of  the  employee  and  self-employment 
contributions  of  the  individual  for 
medicare  hospital  insurance  coverage; 
and 

4.  An  estimate  of  the  potential 
monthly  retirement  (old-age),  disability, 
dependents',  and  survivors'  insurance 
benefits  payable  on  the  individual's 
earnings  record  and  a  description  of 
medicare  hospital  insurance  coverage. 

We  are  carrying  out  this  first  phase, 
which  is  required  by  section  1143(a)  of 
the  Act  and  which  we  explained  in  the 
final  rules  published  November  23. 
1992.  in  the  Federal  Register  (57  FR 
54917).  In  these  proposed  rules,  we 
explain  how  we  will  fulfill  our 
obligations  in  the  second  and  third 
phases  of  section  1143. 

The  second  phase  of  providing 
statements,  as  stated  in  section 
1143(c)(1)  of  the  Act,  requires  that  by 
not  later  than  September  30,  1995,  we 
must  furnish  this  statement  to  each 
"eligible  individual"  who  has  attained 
age  60  by  October  1,  1994  (i.e.,  by  the 
beginning  of  fiscal  year  1995),  is  not 
receiving  benefits  under  title  II  of  the 
Act,  and  for  whom  we  can  determine  a 
current  mailing  address  by  methods  we 
consider  appropriate.  We  must  also 


send  this  statement  to  each  "eligible 
individual"  who  attains  age  60  in  fiscal 
years  1995  through  1999.  i.e..  October  1 
1994  through  September  30,  1999,  if  the 
individual  is  not  receiving  benefits 
under  title  II  of  the  Act.  and  if  w-e  can 
determine  a  current  mailing  address  by 
methods  we  consider  appropriate.  In  the 
case  of  an  individual  who  attains  age  60 
in  fiscal  years  1995  through  1999,  we 
will  mail  a  statement  to  the  individual 
in  the  fiscal  year  in  which  he  or  she 
attains  age  60.  We  will  mail  the    . 
statement  without  requiring  a  request 
from  the  individual.  We  will  also  advise 
individuals  receiving  these  statements 
that  the  information  in  our  records  will 
be  updated  annually  and  is  available 
upon  request. 

The  third  phase  of  providing 
statements,  as  stated  in  section 
1143(c)(2)  of  the  Act.  requires  that 
beginning  not  later  than  Gc;tol)er  1. 
1999,  we  must  provide  this  statement  <jn 
an  annual  basis  to  each  "eligible 
individual"  who  is  not  receiving 
benefits  under  title  II  and  for  whom  we 
can  determine  a  current  m.'iiling  address 
by  methods  we  consider  appropriate. 
\Ve  must  provide  a  statement  without  a 
request  from  the  individual  and,  unlike 
the  second  phase,  regardless  of  whether 
the  eligible  individual  has  attained  agi- 
60. 

To  implement  the  second  phase  of 
section  1143,  we  will  use  our  recor(js  oi 
assigned  social  security  account 
numbers  to  identify  eligible.individuol^ 
who  will  attain  age  60  by  the 
appropriate  times  and  who  are  not 
receiving  benefits  under  title  II  of  the 
Act.  We  have  decided  that  the 
appropriate  method  now  for 
determining  an  indi\  idual's  current 
mailing  address  is  to  obtain  it  from  the 
individual  taxpayer  files  of  the  Inlern.il 
Revenue  Service  (IRS).  The  IRS  is 
authorized  by  section  6103(ni)(7)  of  the 
Internal  Revenue  Code  (26  U.S.C. 
6103(m)(7)),  as  added  by  section  5111  of 
Public  Law  101-508  (the  Omnibus 
Budget  Reconciliation  Act  of  1990),  to 
disclose  this  information  to  ui  for  our 
use  in  mailing  the  statements  n?quired 
by  section  1 143  of  the  .Act.  This  source 
of  address  information  is  n'atiily 
available  to  us.  i.e..  electronically 
accessible,  using  social  security 
numbers  as  identifiers,  and  was  rleariv 
contemplated  by  Congress  in  th»^ 
enactment  of  section  6103(ii:)(7)  of  the 
Internal  Revenue  Code. 

Because  individuals  who  live  in 
Puerto  Rico,  the  Virgin  Islands,  and 
Guam  generally  are  not  reqiiin*d  to  p;i\ 
Federal  income  ta.xes,  the  IRS  does  nn* 
have  their  addresses.  We  ha\e  arrang'  li 
to  use  the  addresses  from  their  hx  al 
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refcords.  which  the  tax  agencies 
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retirement.  In  §404.811,  we  explain  that 
if  the  individual  does  not  aheady  have 
the  required  credits  (quarters  of 
coverage)  to  be  eligible  to  receive 
benefits,  we  may  includeup  to  eight 
additional  estimated  credits  (four  per 
year  maximum)  based  on  the  requester's 
information  about  earnings  for  last  year 
and  this  year  that  are  not  yet  on  our 
records.  In  addition,  we  state  that  the 
benefit  estimate  will  be  based  partly  on 
the  information  the  requester  provided 
about  his  or  her  planned  retirement  age 
and  current  and  future  earnings. 

For  the  unrequested  statements,  we 
will  not  have  information  from  the 
individual.  Instead,  we  will  estimate  the 
individual's  recent  and  future  earnings 
based  on  his  or  her  current  social 
security  record.  In  §  404.812.  we  explain 
that  if  there  are  earnings  recorded  in 
either  of  the  two  years  before  the  year 
in  which  the  individual  is  selected  to 
get  a  statement,  we  will  use  the  same 
earnings  amount  as  that  recorded  in  the 
later  of  these  two  years  to  project 
earnings  for  the  current  year  and  future 
years  when  we  estimate  the  benefits.  In 
addition,  if  the  individual  does  not 
already  have  the  required  credits 
(quarters  of  coverage)  to  be  eligible  to 
receive  benefits,  we  will  use  that  last 
recorded  earnings  amount  to  estimate 
up  to  eight  additional  credits  (four  per 
year)  for  the  last  year  and  the  current 
year.  If  there  are  no  earnings  recorded 
in  either  of  the  2  years  preceding  the 
year  of  selection,  we  will  not  estimate 
any  current  and  future  earnings  or 
additional  credits  (quarters  of  coverage) 
for  the  individual. 

In  summary,  both  §§  404.8 11  and 
404.812  list  the  information  that  we  will 
include  in  the  revised  statement  format. 
In  addition,  §  404.812  explains  who  will 
be  sent  an  unrequested  statement,  who 
will  not  be  sent  an  unrequested 
statement,  and  the  selection  and  mailing 
process  we  will  use.  We  are  also 
proposing  to  amend  §  422.125  to 
conform  it  to  the  changes  we  have 
described  for  subpart  I  of  part  404. 

Regubrtory  Procedures 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  reviewed  these  rules  and     - 
determined  that  they  do  not  meet  the 
criteria  for  a  sigiiificant  regulatory 
action  under  E.O.  12866. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  since  these 
regulations  affect  only  individuals. 
Therefore,  a  regulatory  flexibility 


analysis  as  provided  in  Pub.  L.  9&-354. 
the  Regulatory  Flexibility  Act,  is  not 
required. 

Paperwork  Reduction  Act 

These  proposed  regulations  impose 
no  additional  reporting  and 
recordkeeping  requirements  subjetl  to 
Office  of  Management  and  Budget 
cleaiance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.802  Social  Swurity- 
Disability  Insurance;  93.803  Soc  ial  "Security- 
Retirempnt  Insurance:  93.805  Social  Security- 
Survivors  Insurance;  93.773  Mi^dic  are- 
Hospital  Insurance) 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure;  Blind;  Disability  benefits; 
Old-Age.  Survivors,  and  Disability 
Insurance;  Reporting  and  recordkeciping 
requirements;  Social  Security. 

20  CFR  Part  422 

Administrative  practice  and 
procedure;  Freedom  of  information. 
Organization  and  functions 
(Government  agencies);  Social  Security. 

Datfd:  June  2B.  1994. 
Shirley  Chafer. 

Commissioner  of  Social  Security. 

Approved:  August  31.  1994. 
Donna  E.  Shalala. 
Secwtary- ofH-^alth  and  Human  Smictv. 

For  the  reasons  set  out  in  the 
preamble,  we  propose  to  amend  Subpart 
I  of  Part  404  of  20  CFR  Chapter  III  and 
Subpart  B  of  Part  422  of  20  CFR  Chapter 
III  as  follows: 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABIUTY 
INSURANCE  (1950-        ) 

1.  The  authority  citation  for  Subpart 
I  of  Part  404  continues  to  read  as 
follows: 

Authority:  Sees.  205(a).  (c)(l ).  (c)(2)(A). 
(c)(4).  (c)(5).  (c)(6).  and  (p),  1102  and  1143  of 
the  Social  Sccuritv  Act:  42  U.S.C.  405(a). 
(c)(1).  (<:)(2)(A).  (c)(4).  (c.)(5).  (c)(6).  and  (p). 
1302.  and  1320b-13. 

2.  Section  404.811  is  revised  to  read 
as  follows: 

§  404.81 1     The  statement  of  earnings  and 
benefit  estimates  you  requested. 

(a)  General.  After  receiving  a  request 
for  a  statement  of  earnings  and  the 
information  we  need  to  comply  with  the 
request,  we  will  provide  you  or  your 
authorized  representative  a  statement  of 
the  earnings  we  have  credited  to  your 
record  at  the  time  of  your  request.  With 
the  statement  of  earnings,  we  will 
include  estimates  of  the  Ijenefits 


i 


potentially  payable  on  your  record, 
unless  you  do  not  have  the  required 
credits  (quarters  of  coverage)  for  any 
kind  of  benefit(s).  (However,  see 
paragraph  fb)(3)  of  this  secdon  regarding 
the  possibility  of  our  estimating  up  to 
eight  additional  credits  on  your  record.) 
If  we  do  not  provide  a  statement  of 
earnings  and  an  estimate  of  all  the 
benefits  potentially  payable,  or  any 
other  information  you  requested,  we 
will  explain  why. 

(b)  Contents  of  statement  of  earnings 
and  benefit  estimate.  The  statement  of 
your  earnings  and  benefit  estimates  will 
contain  the  following  information: 

(1)  Your  social  security  taxed  earnings 
as  shown  by  oiu'  records  as  of  the  date 
of  your  request; 

(2)  An  estimate  of  the  social  security 
and  medicare  hospital  insurance  taxes 
paid  on  your  earnings  (although  we  do 
not  maintain  tax  information): 

(3)  The  number  of  credits,  i.e.. 
quarters  of  covarage,  not  exceeding  40. 
you  have  for  both  social  security  and 
medicare  hospital  insurance  purposes, 
and  the  number  you  need  to  be  eligible 
for  social  security  and  also  for  medicare 
hospital  insurance  coverage.  If  you  do 
not  already  have  the  required  credits 
(quarters  of  coverage)  to  be  eligible  to 
receive  social  security  benefits  and 
medicare  hospital  insurance  coverage, 
we  may  include  up  to  eight  additional 
estimated  credits  (four  per  year)  based 
on  the  earnings  you  told  us  you  had  for 
last  year  and  this  year  that  we  have  not 
yet  entered  on  your  record; 

(4)  A  statement  as  to  whether  you 
meet  the  credits  (quarters  of  coverage) 
requirements,  as  described  in  subpart  B 
of  this  part,  for  each  type  of  social 
security  benefit  when  we  prepare  the 
benefit  estimates,  and  also  whether  you 
are  elicible  for  medicare  hospital 
insuraiice  coverage; 

(5)  Estimates  of  the  monthly 
retirement  (old-age),  disability, 
dependents'  and  survivors'  insurance 
benefits  potentially  payable  on  your 
record  if  you  meet  the  credits  (quarters 
of  coverage)  requirements.  The  benefit 
estimates  we  send  \'ou  will  be  based 
partly  on  your  stated  earnings  for  last 
year  (if  not  yet  on  your  record),  your 
estimate  of  your  earnings  for  the  current 
year  and  for  future  years  before  you  plan 
tojetire,  and  on  the  age  at  which  you 
plan  to  retire.  The  estimate  will  include 
the  retirement  (old-age)  insurance 
benefits  you  could  receive  at  age  62  (or 
your  current  age  if  you  are  already  over 
iige  62),  at  full  retirement  age  (currently 
age  65  to  67,  depending  on  your  year  of 
birth)  or  at  your  current  age  if  you  are 
already  over  full  nrtireroerU  age.  anil  at 
age  70: 


(6)  A  description  of  the  coverage 
under  the  medicare  program; 

(7)  A  reminder  of  your  right  to  request 
a  correction  of  your  earnings  record:  and 

(8)  A  remark  that  an  annually  updated 
statement  is  available  on  request. 

3.  Section  404.812  is  added  to  read  as 
follows: 

§404.812    Statement  of  earnings  and 
benefit  estimates  sent  without  request. 

(a)  Who  will  be  sent  a  statement. 
Unless  one  of  the  conditions  in 
paragraph  (b)  of  this  section  applies  to 
you.  we  will  send  you.  without  request, 
a  statement  of  earnings  and  benefit 
estimates  if: 

(1)  You  have  a  social  security  account 
number; 

[2]  You  have  ivages  or  not  earnings 
from  self-employment  on  your  social 
security  record; 

(3)  You  have  attained  age  60  or  older 
by  October  1.  1994;  you  attain  age  60 
after  October  1.  1994,  but  before  October 
1.  1999:  or.  beginning  October  1,  1999. 
you  have  attained  age  25  or  older; 

(4)  We  can  determine  your  current 
mailing  address. 

lb)  Who  will  not  be  sent  a  stattmwnt. 
We  will  not  send  you  an  unrequestfiii 
statement  if  any  of  the  following 
conditions  apply: 

(1)  You  do  not  meet  one  or  mon'  of 
the  conditions  of  paragraph  (a)  of  this 
section; 

(2)  (Jxir  records  contain  a  notation  of 
your  death; 

(3)  You  are  entitled  to  benefits  umW 
title  Ilof  the  Act; 

(4)  We  have  already  sent  you  a 
statement,  based  on  your  requiisK,  in  the 
fiscal  year  we  selected  you  to  rccf'ive  an 
unrequested  statement; 

(5)  We  cannot  obtain  your  adiiress 
(see  paragraph  (c)(2)  of  this  section):  or 

(6)  We  are  correcting  your  social 
security  earnings  record  when  we  select 
you  to  receive  a  statemeni  oi  I'aniings 
and  benefit  estimates. 

(c)  The  selection  and  mailing  process. 
Subject  to  the  provisions  of  paragraphs 
(a)  and  (b)  of  tJriis  section,  wn  will  use 
the  following  process  for  sending 
statements  without  requests: 

(1)  Selection.  We  will  use  our  reconls 
of  assigned  social  security  account 
numbers  to  identify  individuals  to 
whom  we  will  send  statements. 

(2)  Addresses.  If  you  are  living  in  one 
of  the  50  States,  our  current  procedure 
is  to  get  your  address  from  individual 
taxpayer  files  of  the  Internal  Revenue 
.Service,  as  authorized  by  section 
6103(mM7)  of  the  Internal  Revenue  Cndf 
(26  U.S.C.  6103(m)t7)).  If  you  live  in 
Puerto  Rico,  the  Virgin  Islands,  or 
Guam,  vte  will  get  your  address  from  dw 
t.ixpayer  records  of  the  Territory  in 
which  vou  live. 


(3)  Age.  If  you  have  attained  age  60  by 
October  1,  1994.  we  will  send  you  a 
statement  on  or  before  S<?pteraber  30. 
1995.  If  you  attain  age  60  after  October 
1.  1994  but  before  October  1,  1999.  we 
will  send  you  a  statement  in  the  fiscal 
year,  i.e.,  October  1  through  Septemlier 
30.  in  which  you  attain  age  60.  In  either 
case,  we  will  inform  you  that  an 
annually  updated  statement  is  available 
on  request.  Beginning  October  1.  1999, 
we  will  send  you  a  statement  each  year 
in  which  you  are  age  25  or  older. 

(4)  Ineligible.  If  we  do  not  send  you 
a  statement  because  one  or  more 
conditions  in  paragraph  (b)  of  this 
section  apply  when  you  are  seloct«»ii.  we 
will  send  a  statement  in  the  first 
appropriate  fiscal  year  thereafter  in 
which  you  do  qualih'. 

(5)  L'ndpliwrable.  If  the  stalMueiit  vm; 
si'.nd  you  is  returned  by  the  Post  Ofili'O 
as  undfliverable.  we  will  not  rcn:ail  it. 

(li)  Contents  of  statement  of  earr.ings 
and  benefit  estimates.  To  pre^pa.'e  voiir 
statement  and  estimate  your  benefits, 
we  will  use  the  earnings  on  our  records. 
If  there  are  earnings  recorded  for  you  in 
t'ither  of  the  2  yeius  before  th«r  year  in 
which  you  are  so'.oi.tod  to  gc!  a 
statement,  we  will  use  the  latT  <>f  th<fs«r 
earnings  as  your  ea.rnings  for  the  current 
yoar  and  future  years  when  wr  estiiiMtc 
your  bent'fits.  In  addition,  if  you  do  iut\ 
.ilreadv  have  the  required  t  redits 
(quartf>rs  of  coverage)  to  be  (■li!;il)le  tn 
receive  benefits,  we  will  use  thiit  La:>t 
recorded  earnings  amount  to  estinuite 
up  to  iMght  additional  cn'ilits  (four  ptjr 
year)  for  last  year  and  the  current  y<'.»r 
if  they  an^  not  yet  (entered  on  your 
record.  If  ihi-re  are  no  enrnini.;s  imti-'n-il 
on  voiir  riM.ord  in  either  of  the  tivo  vl'.l^^ 
precedin;^  the  vear  of  .seletfion.  we  will 
not  estimate  i  urrrnt  and  future  eiira;r.gs 
or  additional  cretlits  for  vou.  Your 
eaniiii'^s  and  benefit  estima!'.?  •jtati.'nicnt 
will  i  ontain  the  following  info.'niatiuii. 

(1)  ^Our  social  security  taxed  e.irnings 
as  shown  by  our  reconls  as  of  the  ilate 
we  select  \  on  to  receive  a  statement; 

(2)  .An  estimate  of  the  soi  ial  sih  urity 
and  medicare  hospital  insurance  taxes 
paid  on  your  earnings  (although  w<>  do 
not  maintain  tax  inff)rniation): 

(3)  Thi!  nu.Tibtjr  of  credits,  i.e.. 
quarters  of  coverage,  not  excr-edini;  4C) 
(as  described  in  pardgra[)h  (d)  ol  this 
section),  that  \ou  have  for  both  soii;d 
security  and  meditan^  hospit;d 
insurance  juirposes.  and  the  numljer 
you  need  to  be  eligible  for  s«k  ial 
security  benefits  and  also  for  iri»»di«  an* 
hospital  insurance  coveraoe; 

(4)  A  staten-.ent  as  to  whrti.ir  you 
meet  the  cjedit  (quarters  of  c.ovt»r.igi'> 
ri?qtiirenients.  as  describ«»d  i.".  siibp.ut  B 
of  this  part,  for  eat  h  type  of  social 
swnrrilv  benefit  when  we  prvp.'i.-e  thf 
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your  current  age  if  you  are 
full  retirement  age,  and  at 
ou  are  under  age  50.  instead 
,  we  may  provide  a  general 
of  the  benefits  (including 
benefits)  that  are  available 
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§§  404.810ff  concerning  the  information 
contained  in  these  statements. 
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authority  citation  for  Subpart 
422  continues  to  read  as 


Authorty:  Sees.  205,  1102.  and  1143  of  the 
Social  Sec  urity  Act:  42  U.S.C.  405,  1302.  and 
1320b-13 

2.  Sect  on  422.125  is  amended  by 
revising  jaragraphs  (a)  and  (b)  to  read 
as  foiloWs: 

§422.125    Statement  of  earnings;  resolving 
earnings  jiscrepancies. 

(a)  Ob  aining  a  statement  of  earnings 
and  estii  noted  benefits.  An  individual 

obtain  a  statement  of  the  earnings 
rnings  record  and  an  estimate 
security  benefits  potentially 
)n  his  record  either  by  writing, 
ir  visiting  any  social  security 
by  waiting  until  we  send  him 
one  undtr  the  procedure  described  in 
§404.81  !.  An  individual  may  request 
this  stat<  ment  by  completing  the  proper 
form  or  1  ly  otherwise  providing  the 
informal  ion  the  Social  Security 
Administration  requires,  as  explained  in 
§404.81  )(b). 

(b)  Stc  tement  of  earnings  and 
estimated  benefits.  Upon  receipt  of  such 
a  reques  or  as  required  by  section 
1143(c)  I  »f  the  Social  Security  Act.  the 
Social  Sicurity  Administration  will 
provide  the  individual,  without  charge, 
a  statem  snt  of  earnings  and  benefit 
estimate!  or  an  earnings  statement.  See 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  934 

North  Dakota  Regulatory  Program 

ACTION:  Proposed  rule;  reopening  and 
extension  of  public  comment  period  on 
proposed  amendment. 

SUMMARY:  OSM  is  announcing  receipt  of 
revisions  and  additional  explanatory 
information  pertaining  to  a  previously 
proposed  amendment  to  the  North 
Dakota  regulatory  program  (hereinafter, 
the  "North  Dakota  program")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
revisions  and  additional  explanatory 
information  pertain  to  North  Dakota's 
"Standards  for  Evaluation  of 
Revegetation  Success  and 
Recommended  Procedures  for  Pre-  and 
Postmining  Vegetation  Assessments." 
The  amendment  is  intended  to  revise 
this  document  to  be  consistent  with  the 
Federal  regulations  and  to  improve 
operational  efficiency. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  m.s.t.,  Februar>'  3, 
1995. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Guy 
Padgett  at  the  address  listed  below. 

Copies  of  the  North  Dakota  program, 
the  proposed  amendment,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's  Casper 
Field  Office. 

Guy  Padgett,  Director,  Casper  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  100 
East  B  Street,  Room  2128,  Casper,  WY 
82601-1918,  Telephone:  (307)  261- 
5776. 
Edward  I.  Englerth,  Director, 

Reclamation  Division,  North  Dakota 
Public  Service  Commission,  Capitol 
Building,  Bismarck,  ND  58505- 
0165.  Telephone:  (701)  224-4092. 
FOR  FURTHER  INFORMATION  CONTACT: 
Guv  Padgett.  Telephone:  (307)  261- 
5776. 


SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  North  Dakota 
Program 

On  December  15,  1980,  the  Secretar>' 
of  the  Interior  conditionally  approved 
the  North  Dakota  program.  General 
background  information  on  the  North 
Dakota  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  North  Dakota  program 
can  be  found  in  the  December  15,  1980, 
Federal  Register  (45  FR  82214). 
Subsequent  actions  concerning  North 
Dakota's  program  and  program 
amendments  can  be  found  at  30  CFR 
934.12,  934.13,  934.15,  934.16,  and 
934.30. 

II.  Proposed  Amendment 

By  letter  dated  February  17, 1994, 
North  Dakota  submitted  a  proposed 
cunendment  to  its  program  pursuant  to 
SMCRA  (administrative  record  No.  ND- 
U-01).  North  Dakota  submitted  the 
proposed  revisions  to  its  "Standards  for 
Evaluation  of  Revegetation  Success  and 
Recommended  Procedures  for  Pre-  and 
Postmining  Vegetation  Assessments" 
(hereinafter,  the  "revegetation  success 
document")  in  response  to  required 
program  amendments  at  30  CFR  934.16 
(b)  through  (i),  (w),  and  (x),  and  at  its 
own  initiative. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  March  14. 
1994,  Federal  Register  (49  FR  11744), 
provided  an  opportunity  for  a  public 
hearing  or  meeting  on  its  substantive 
adequacy,  and  invited  public  comment 
on  its  adequacy  (administrative  record 
No.  ND-U-05).  Because  no  one 
requested  a  public  hearing  or  meeting, 
none  was  held.  The  public  comment 
period  ended  on  April  13,  1994. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to  (1) 
Revegetation  success  standards  for 
recreation,  residential,  or  industrial  and 
commercial  postmining  land  uses;  (2) 
revegetation  success  standards  for  prime 
farmlands;  (3)  use  of  sampling 
procedures  not  included  in  an  approved 
State  program;  (4)  revegetation  success 
standards  for  tame  pastureland;  (5) 
consultation  with  the  appropriate  State 
agencies  for  stocking  and  planting 
arrangements  for  woodland  and 
sheherbelt  postmining  land  uses;  (6) 
revegetation  success  standards  for  non- 
replacement  shelterbeh  postmining  land 
use;  (7)  designation  of  fish  and  wildUfe 
habitat  and  the  premining  assessment 
for  fish  and  wildlife  habitat;  (8) 
revegetation  success  standards  for 
wetlands  and  annual  grain  crops  used" 
for  fish  and  wildlife  habitat;  (9)  the 
establishment  of  a  maximum  sample 


size  when  determining  sample 
adequacy;  (10)  sampling  techniques  for 
measuring  woody  plant  density;  (11)  the 
use  of  representative  strips  to  measure 
soil  productivity  on  prime  farmlands; 
(12)  inter-seeding  as  a  normal 
husbandry  practice;  (13)  random 
sampling  of  clipjjed  forage  samples;  and 
(14)  t-test  statistical  calculations. 

OSM  notified  North  Dakota  of  the 
concerns  by  letter  dated  September  9. 
1994  (ad.Tiinistrative  record  No.  ND-L'- 
10).  North  Dakota  responded  in  a  letter 
dated  December  21, 1994,  by  submitting 
a  revised  amendment  and  additional 
explanatory  infoniiation  (administrative 
record  No.  ND-U~14)  that  addressed  the 
concerns  identified  by  OSM. 

Specifically,  North  Dakota  (1) 
Proposes  a  requirement  for  vegetain  « 
ground  cover  sufficient  to  control 
erosion  for  recreation,  residential,  or 
industrial  and  commercial  postmining 
land  uses;  (2)  provides  Natural 
Resources  Conservation  Service 
(formerly  the  Soil  Conservation  Service) 
concurrence  with  the  sampling 
techniques  used  to  demonstrate 
revegetation  success  on  reclaimed  prime 
farmlands;  (3)  proposes  to  indicate  that 
the  use  of  any  alternative  sampling 
techniques  must  be  approved  by  OSM 
as  well  as  by  North  Dakota;  (4)  provides 
additional  explanatory  information 
concerning  the  demonstration  of 
productivity  on  tame  pastureland:  (5) 
provides  additional  explanatory 
information  concerning  consultation 
and  approval  from  the  State  Game  and 
Fish  Department  and  State  Forester  for 
woodland  and  sheherbelt  stocking  and 
planting  arrangements;  (6)  proposes  to 
delete  the  revegetation  success 
standards  for  non- replacement 
shelterbelts;  (7)  proposes  to  clarify  the 
requirements  for  a  premining  land  use 
assessment  when  an  area  is  primarily 
used  by  wildlife;  (8)  proposes  to  require 
(a)  that  the  fourth-stage  bond  release 
standard  for  annual  grain  crops  must  be 
met  for  the  last  two  consecutive  years  of 
the  liability  period  and  (b)  the  approved 
stand.i;  .i  for  wetlands  must  be  met  at 
the  time  of  final  bond  release:  (9) 
provides  additional  explanatory 
information  concerning  the 
establishment  of  a  maximum  sample 
size;  (10)  proposes  to  require  that  woody 
plant  density  must  be  determined  using 
methods  that  are  statistically  valid  with 
a  90  percent  confidence  level:  (11) 
provides  additional  explanatory 
information  concerning  the  u.se  of 
representative  strips  to  measure  soil 
productivity  on  prime  farmlands;  (12) 
provides  additional  explanatory 
information  concerning  the  use  of  inter- 
sceding  as  a  normal  husbandry  practice: 
(13)  proposes  to  disallow  the  use  of 


random  samples  to  determine  moistur«? 
content  of  all  samples;  (14)  nrop<)s»'s  an 
additional  sfatisti<:al  formula  for  use  in 
t-tests;  and  (15)  proposes  correction  of 
typographical  errors. 

III.  Public  Comment  Procedures 

O.SM  is  reopening  the  comiiicnl 
poriod  on  the  proposed  North  Dakota 
program  amendment  to  providi-  the 
public  an  opportunity  to  reconsider  the 
adequacy  of  the  proposed  anienclniont 
in  light  of  the  additional  materials 
submitted.  In  accordance  with  the 
provisions  of  30  CFR  732.17(h).  OSM  is 
seeking  comments  on  whether  llic 
proposed  amendment  satisfies  the 
applicable  program  approval  criteria  uf 
30  CFR  732.15.  If  the'amendment  is 
deemed  a<lequate.  if  will  become  part  of 
the  IMorth  Dakota  program. 

Written  comments  should  !;e  spec  ific. 
pertain  only  to  the  issues  proposi'fl  in 
this  rulemaking,  and  int  iude 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Casper  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  inclu(i<>d  in  the 
administrative  record. 

IV.  Procedural  Determinations 

/.  Exi'iutive  Order  12 866 

This  rule  is  exempted  from  n!\i<Hv  by 
the  Office  of  Management  and  Budj^ft 
(OMB)  under  Executive  Order  \2!if>H 
(Regulatory  Planning  and  Review). 

2.  E.xet'utive  Ordt-t  12778 

The  Department  of  the  Interior  h.:s 
I  onducted  the  reviews  required  bv 
section  2  of  Executive  Order  12778 
(Civil  lustite  Reform)  and  has 
determined  that  this  rule  meets  lh<! 
applicable  standards  of  subsections  (a) 
and  tb)  of  that  section.  However.  thes«> 
standards  are  not  applicable  to  the 
actual  language  of  State  re^'alatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCR.^  (30  U.S.C.  1253  and  12550)  ,^.nd 
the  Federal  regulations  at  30  CFR 
730.11.  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  'aased 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCR.A  and 
its  implementing  Federal  regulations 
and  whether  other  requirements  of  30 
CFR  Parts  730,  731.  and  732  have  b»^n 
met. 


3.  National  EnvimnnifntuI  Pulu  \-Ai  l 

No  I'ln  ironinentdl  impact  bt,it'Mn«;nl  i>- 
rrcjiiiri.'d  for  this  rule  sint  e  sei  lioi* 
702(dj(.f  .S.MCR.N  (.JO  I  .S.C.  12'.»2(d)| 
provides  that  agency  decisions  uii 
pn)posed  St. lie  roj^ulatoPi  pnigrjii; 
provisions  do  not  constitute  nj-ijor 
Fedend  actions  within  the  me;inii:>;  of 
section  l()2t2)|(.!  of  the  .\.it!or.;il 
Environment, il  Puiit  v  Ai  t  of  I'^'.i  (4J 
n..S.C.  43J2(2)(C11. 

•1.  PapiTAcrk  !h:iui  .';o/i  A^  t 

This  rait;  docs  not  (.onlain 
information  i.i)lie»;tioii  n'quir«'n!<'!jt».  T'.  i1 
require  approv.d  l-y  OMB  undf-r  the 
I'ajXTWork  K<(iui  tioji   \(  t  (44  I  'S.C. 
3307  ft  s'-(].). 

.').  Rii>uUiton  Fl'-\ihilit\  .\.  t 

The  Depjrtiner.t  of  ;he  Ic-ft'rior  h  i-- 
determined  th.it  this  rule  w;iJ  nol  havr» 
a  signi.lcant  ei.ononiii  ;::.'p,jfl  on  i 
substantial  nu;ril)er  of  small  enriiit's 
under  the  Regulatory  Flexibi!;tv  Art  Ih 
U.S.C.  601  et  .s>v/.).  the  St.itf  ^uhnuTtsI 
th.if  is  the  subject  of  this  rul«»  is  b;).-**d 
upon  counlerpa.'^t  F^'deral  r"^.il.i;i.*M;'>  '.■■  : 
which  an  ot.onomic  analysis  w.is 
prepared  and  certiilcation  rr.uife  rhdt 
such  regulations  would  not  hjvt-.j 
significant  e(  nnomic  nfff^ri  uixin  a 
substantial  num!)Mr  of  .s:r,.i;]  •-ntiiit>s. 
At  cordingly.  this  rule  wii!  ensi;r»'  Th..'  ■ 
i-xisting  requiremi'iits  pn-vioiisly 
proinulg.ited  h\  OSM  will  be 
implemented  Ijy  the  Si  it-'.  L;  r.-tkiiii^  th» 
dfleniunation  as  to  wlietherthi.s  .-ul4' 
would  have  a  sit>nifii  ant  >i  oi'.iiii.a. 
inipa<;t.  the  Dcpartmi-n;  rsdit-d  u\itii;  !.,•  ' 
d.ita  and  assuinpfioiiri  U,i  the 
( ountcrpart  Ffilf  .-.i!  rf".;':l.«tio:i5. 

V.  List  of  Subjei.ts  in  30  CFR  P.iit  ?» J4 

Iiitergovern!nej;t,i!  z' '.-.'. m.^  ^.   '.,«j- 
inining.  Unden^round  :i.  :;:;;.,. 

D.iteii   I.inuary  U).  Tt'i'i 
rharks  E.  .Sandbrr^. 
.\i  tingAss!.sta:it Dirt-i  t-<r.  \\i"-r^,-r.  *•';.. >!f)rl 

irn  Doi  -I'l-uji  r  ,:.■..♦  i-i.i--'^.  r.  - 
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The  Coast  Guard  is  proposing 
a  change  o  the  regulations  governing 
the  Fox  H  11  SRI 07  Bridge  at  mile  2.5 
over  the  S  augus  River,  between  Saugus 
Massachusetts.  This 
I  change  will  permit  the  bridge 
owner,  th ;  Massachusetts  Highway 
Departme  it  (MHD).  to  reduce  the 
number  o  hours  in  a  day  that  the  bridge 
will  be  m  mned  by  drawlenders  and 
opened  o  i  signal.  The  proposed  change 

des  that  at  all  other  times 
drawtend  3rs  would  be  on  call  for  one 
hour  advi  nee  notice  openings.  This 
action  is  >eing  considered  in  light  of  the 
historical  y  few  requests  for  bridge 
openings  during  the  time  periods  that 
are  propc  sed  for  one  hour  advance 
notice  sei  vice. 

DATES:  C(  mments  must  be  received  on 
or  before  Vlarch  20,  1995. 
AOORESSE  S:  Comments  should  be 
mailed  tc  Commander  (obr).  First  Coast 
Guard  Di  ;trict.  Captain  John  Foster 
Williams  Federal  Building,  408  Atlantic 
Ave.,  Boston.  Massachusetts  02110- 
3350.  Co  nments  may  also  be  hand- 
deliverec  to  room  628  at  the  same 
address  I  etween  6:30  a.m.  and  3  p.m.. 
Monday  hrough  Friday,  except  federal 
holidays.  The  telephone  number  is  (617) 
223-836'  .  Comments  will  become  part 
of  this  dc  cket  and  will  be  available  for 
inspectio  n  or  copying  at  the  above 
address. 

FOR  FURlilER  INFORMATION  CONTACT: 
John  \V.   i4cDonald,  Project  Manager. 
Bridge  B  anch,  (617)  223-8364. 

SUPPLEMENTARY  INFORMATION: 
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Intere^ed  persons  are  invited  to 
in  this  rulemaking  by 
1  ig  written  views,  comments. 
<  rguments.  Persons  submitting 
should  include  their  names 
identify  this  rulemaking 
94-150).  the  specific  section  of 
i{  osal  to  which  each  comment 
md  give  reasons  for  each 
The  Coast  Guard  requests  that 

and  attachments  be 
in  an  8V2"  x  11"  unbound 
itable  for  copying  and 
filing.  If  that  is  not  practical, 
copy  of  any  bound  material  is 
Persons  desiring 
jment  that  their  comments 
received  should  enclose  a 
self-addressed  post  card  or 


addi  esses 


comr  lents 


i  nc 


Guard  will  consider  all 
received  during  the  comment 
d  may  change  this  proposal  in 
(  omments  received.  The  Coast 
ans  no  public  hearing.  Persons 
reqliest  a  public  hearing  by  writing 
Comrpander  (obr).  First  Coast  Guard 


District  at  the  address  listed  under 
•ADDRESSES."  The  request  should 
include  reasons  why  a  hearing  would  be 
befieQcial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  drafters  of  this  notice  are  Mr. 
John  VV.  McDonald,  Project  Manager, 
Bridge  Branch  and  Lieutenant 
Commander  Samuel  R.  Watkins.  Project 
Counsel,  District  Legal  Office. 

Background  and  Purpose 

The  Fox  Hill  SR107  Bridge  at  mile  2.5 
between  Saugus  and  Lynn, 
Massachusetts,  has  a  vertical  clearance 
of  6'  above  mean  high  water  (MHW)  and 
16'  above  mean  low  water  (MLW).  The 
existing  regulations  for  the  Fox  Hill 
SR107  Bridge  require  it  to  open  on 
signal  at  all  times. 

.  The  MHD  has  requested  authority  to 
reduce  the  times  when  the  bridge  is 
manned  by  drawtenders  and  to  provide 
for  one  hour  advance  notice  openings 
when  the  bridge  is  not  manned.  This 
request  by  the  MHD  seeks  relief  from 
the  unnecessary  burden  of  manning  the 
bridge  during  times  of  infrequent 
requests  for  bridge  openings. 

Discussion  of  Proposed  Amendments 

The  proposed  regulations  for  the  Fox 
Hill  SR107  Bridge  will  require  the  draw- 
to  open  on  signal,  except  that  from 
October  1  through  May  31,  7  p.m.  to  5 
a.m..  and  all  day  on  December  25  and 
January  1.  the  draw  shall  open  as  soon 
as  possible,  but  not  more  than  one  hour, 
after  notice  is  given  to  the  drawtenders 
either  at  the  bridge  during  the  time  the 
drawtenders  are  on  duty  or  by  calling 
the  number  posted  at  the  bridge. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1970)  The  Coast  Guard 
expects  the  economic  impact  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation,  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT.  is  unnecessary.  This  conclusion  is 
based  on  the  fact  that  the  regulation  will 
not  prevent  mariners  from  transiting  the 


Fox  Hill  SR107  Bridge.  Rather,  it  will 
only  require  that  mariners  plan  their 
transits  and  provide  advance  notice. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  action  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 
Because  of  the  reasons  discussed  in  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  action,  if  adopted,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has 
determined  that  this  proposed 
regulation  does  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section 
2.B.2.e.(32)(e)  of  Commandant 
Instruction  M16475.1B,  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  33  CFR  1.05-l(g); 
section  117.255  also  issues  under  the 
authority  of  Pub.  L.  102-587,  106  Stat.  5039. 

2.  Section  117.618  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 


§117.618    Saugus  River. 

*         •         «         •         » 

(c)  The  Fox  Hill  SR107  Bridge  at  mile  2.5 
shall  open  on  signal,  except  that  from 
October  1  through  May  31.  7  p.m.  to  5  a.m. 
daily,  and  all  day  on  December  25  and 
January  1,  the  draw  shall  of)en  as  soon  as 
possible,  but  not  more  than  one  hour,  after 
notice  is  given  to  drawtenders  either  at  the 
bridge  during  the  time  the  drawtenders  are 
on  duty  or  by  calling  the  number  posted  at 
the  bridge. 

Dated:  Januan,'  3,  1995. 
|.L.  Linnon, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander. 
First  Coast  Guard  District. 
|FR  Doc.  95-1294  Filed  1-18-95:  845  am] 
BILLING  CODE  4910-14-M 


33  CFR  Part  117 
[CGDOl -94-1 49] 
RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Danvers  Rivers,  MA 

agency:  Coast  Guard,  DOT. 

ACTION;  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is  proposing 
a  change  to  the  regulations  governing 
the  operation  of  the  Beverly-Salem 
SRIA  bridge  at  mile  0.0  between  Salem 
and  Beverly.  Massachusetts,  and  the 
Essex  County  Kernwood  Bridge  at  mile 
1.0  between  Peabody  and  Beverly, 
Massachusetts.  Both  bridges  span  the 
Danvers  River.  These  proposed  changes 
will  allow  the  bridges'  owner,  the 
Massachusetts  Highway  Department 
(MHD).  to  reduce  the  number  of  hours 
in  a  day  that  the  bridges  will  be  manned 
I   by  drawtenders.  The  changes  will 
I    permit  a  corresponding  increase  in  the 
I    number  of  hours  in  a  day  that  the 
'    bridges  will  be  unmanned  and  opened 
only  upon  one  hour  advance  notice. 
This  action  is  being  proposed  in  light  of 
the  historically  few  requests  for  bridge 
openings  during  the  time  periods  that 
are  proposed  for  expanded  one  hour 
advance  notice  serv'ice. 
DATES:  Comments  must  be  received  on 
or  before  March  20,  1995. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (obr),  First  Coast 
Guard  District,  Captain  John  Foster 
Wiliams  Federal  Building,  408  Atlantic 
Ave.,  Boston,  Massachusetts  02110- 
3350.  Comments  may  also  be  hand- 
delivered  to  room  628  at  the  same 
address  between  6:30  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  federal 
holidays.  The  telephone  number  is  (617) 
223-8364.  Comments  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  the  above 
address. 


FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  McDonald,  Project  Manager.  Bridge 
Branch, (617)  223-8364. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  comments 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGDOl-94-149),  the  specific  section  of 
the  proposal  to  which  each  comment 
applies,  and  give  reasons  for  each 
comment.  The  Coast  Guard  requests  that 
all  comments  and  attachments  be 
submitted  in  an  BVz  x  11  unbound 
format  suitable  for  copying  and 
electronic  filing.  If  that  is  n.it  practical, 
a  second  copy  of  any  bound  material  is 
requested.  Persons  desiring 
acknowledgment  that  their  comments 
have  been  received  should  enclose  a 
stamped,  self-addressed  post  (.ard  or 
envelope; 

The  Coast  Guard  will  conbidor  all 
comments  received  during  the  comment 
period,  and  may  change  this  proposal  in 
light  of  comments  received.  The  Coast 
Guard  plans  no  public  hearing.  Persons 
may  request  a  public  hearing  by  writing 
to  Commander  (obr).  First  Coast  Guard 
District  at  the  address  listed  under 
ADDRESSES.  The  request  should  in(  hide 
reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  thdt  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  tinio  and 
place  announced  by  a  later  notice  in  tht^ 
Federal  Register. 

Drafting  Information 

The  drafters  of  this  notice  are  Mr. 
lohn  VV.  McDonald,  Project  Manager, 
Bridge  Branch,  and  Lieutenant 
Commander  Samuel  R.  Watkins.  I'r,,).  i  t 
Counsel.  District  Legal  Office, 

Background  and  Purpose 

The  Beverly-Salem  SRlA  Bridge  .it 
mile  0.0  between  Salem  and  Beverh  . 
Massachusetts,  has  a  vertical  t  learam  e 
of  10'  above  mean  high  water  (MHW) 
and  19'  above  mean  low  water  (MLW). 
The  Essex  County  Kernwood  Bridge  .it 
mile'1.0  between  Peabody  and  Btnerh  . 
.Massachusetts,  has  a  vertical  dearante 
of  8' above  MHW  and  17' above  MLW. 

The  MHD  has  requested  authority  to 
reduce  the  times  when  the  bridges  a.-^e 
manned  by  drawtenders  and  to  increase 
the  times  when  the  bridges  are  on  a  1 
hour  advance  notice  for  openings.  This 
request  by  the  MHD  seeks  relief  from 
the  unnecessary  burden  of  manning  thi» 
bridges  during  times  of  infrequent 
requests  for  bridge  openings. 


Discussion  of  Proposed  Amendments 

Under  the  proposed  regulations  for 
the  Beverly-Salem  SRlA  Bridge,  from 
October  1  through  .^pril  30,  the  dailv 
period  slated  for  1  hour  advance  notice 
openings  would  be  expanded  bv  4 
hours,  from  8  p.m.  until  5  a.m. 

Similarly,  under  the  proposed 
regulations  for  the  Essex  County 
Kernwood  Bridge,  from  October  1 
through  .April  30.  the  daily  period  s!6t.-d 
for  1  hour  advance  notice  openings 
would  be  evpaiidfd  by  5  hours,  from  7 
p.m.  unlil  5  a.m. 

1  hese  proposed  changes  would 
n>lieve  the  MHD  of  the  burden  of 
manning  ihu  bridgfs  with  drawlend»-rs 
during  times  of  infrequent  requests  for 
bridge  ojicnings.  The  operating 
regulatitins  for  the  .\IBTA/AMTR\K 
Bridge  at  n.il-T  0.f).j  would  remain 
un(.hangi(l. 

Regulatory  Evaluation 

This  propos.il  is  not  a  signific.ir.t 
ri'gulatory  action  under  section  3if)  i.J 
Execu'ive  Ord^r  12866.  and  does  n«)t 
ri^quire  an  tS'-essnu'nl  of  putontidi  ( osls 
a.'ui  ben",'':'s  ;in(ifr  section  b(a;l3)  of  th.it 
order.  It  has  been  e.vempted  from  rex ..  u 
by  the  Office  of  Ma;iagement  and 
Budget  under  that  ordftr  1;  is  not 
significant  un.ler  the  reguldtor>  potK  ;.- 
and  prcjieduri-'s  of  the  Depar'.mj-r.t  ol 
Tra.:spor!.ition  (DOT)  (44  FR  llO-;!) 
F.'hruary  2(>.  1979).  The  Coast  Giia.-.i 
expects  t'ne  e{  ijudniic  impact  tu  fx-  s,  1 
minimal  thjt  a  full  Regulaturv 
Ev.dualiun.  under  paragraph  lOe  ol  tlie 
rcg'ilattjry  policies  aj:d  procedures  of 
DOT.  is  unn-'i  essiiry.This  conclusi.->n  is 
based  an  the  fai  t  that  the  regulation  will 
not  p.'-ewnt  nni.'-iners  from  transiiiii.i;  the 
Boverly-S  dem  and  Essex  County 
Kernwofid  Uridges.  Rather,  it  will  oiiiv 
."-equire  nMrint-rs  to  plan  their  t.'ai-.^i's 
i\nd  prov  ide  a(i\  .in<.e  notit  f. 

Small  Entities 

Ind.'.-  !!ie  K.'vj-.ilaturv  Fl'-.\ibi)i!\  .\' : 
(5  U.S.C.  "itil  e.'  se,y.).  the  Coast  Guard 
must  coi>'iid<-r  ■.\helher  this  ar.tiun  wi!) 
have  a  significant  economic  iinpai !  i>n 
a  substantia!  nuni!)er  of  sir.ali  er.ti!-;es 
".Small  entitic-s"  include  independe;-.!,; 
owned  and  operated  small  busines^t-s 
that  are  not  dominant  in  their  field  .:;;d 
that  otherwise  q;ialify  as  "small 
business  conti'rns"  under  sei.ticii  s  i,< 
the  Small  Biisintjss  .Act  (15  U.S.C.  hA2). 
Because  of  the  reasons  discussed  in'the 
Regulatory  Evaluation  above,  the  C<»a-i 
Guard  certifies  under  5  U  S.C.  b05l!>) 
that  this  action,  if  adopted,  will  not 
have  a  significant  economic  impact  m. 
a  substantial  number  of  small  entities. 
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contains  no  collection  of 
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deduction  Act  (44  U.S.C. 
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Guard  considered  the 
.tal  mipact  of  this  proposal 
ded  that,  under  section  2.B.2. 
dant  Instruction  M  16475.1  B. 

1  is  categorically  excluded 
.  environmental 
tion.  A  Categorical  Exclusion 
ion  is  available  in  the  docket 
on  or  copying  where 
nder  ADDRESSES. 


Salem  and  Beverly  shall  open  on  signal, 
except  that  from  12  midnight  to  5  a.m. 
daily  and  all  day  on  December  25  and 
January  1.  the  draw  shall  open  as  soon 
as  possible,  but  not  more  than  one  hour, 
after  notice  is  given  to  the  drawtenders 
either  at  the  bridge  during  the  time  the 
draw-tenders  are  an  duty  or  by  railing 
the  number  posted  al  the  bridge. 

(d)  The  Essex  County  Kemwood 
Bridge  at  mile  1,0  diali  open  on  signal, 
except  that  from  May  1  through 
September  30. 12  midnight  to  5  a.m  and 
from  October  1  through  April  30,  7  p.m. 
to  5  a.m..  and  all  day  on  Etectimbej  25 
and  January  1 .  the  draw  shall  open  as 
soon  as  possible,  but  not  more  than  one 
hour,  after  notice  is  given  to  the 
drawtenders  either  at  the  bridge  during 
the  time  the  drawtenders  are  cm  duty  or 
by  calling  the  number  posted  at  the 
bridge. 

Dated;  Januur>-  3. 1995. 
|.L.  Linnon. 

RearAdwinil.  U.S.  Coast  Guard.  Commander. 
First  Coast  Guard  District. 
|FR  Doc.  95-1293  Filed  1-18-^5:  8:45  am] 

BILLING  CODE  4910-1*-*i 


DRAWBRIDGE 
REGULATIONS 


ithority  citation  for  part  117 
o  read  as  follows: 

3:i  L.S.C.  499:  49  CFK  1.4f.:  :V. 
>):  section  117.2.')3  also  issvied 
thoritv  of  Piih.  L.  102-.'i87.  lOfi 


m  117.595.  paragraphs  (a)(4l. 
,r)  are  revised  and  paragraph 
■d  to  read  as  follows: 


Danvers  River. 


pt  as  provided  in  paragraphs 
(d)  of  this  section,  the  draws 
on  signal. 


draw  shall  open  on  signal. 

from  May  1  through 
r  30.  12  midnight  to  5  am.  and 
)ber  1  through  April  30.  8  p.m. 
and  all  day  on  December  25 
1.  the  draw  shall  open  as 
h]e.  but  not  more  than  ont- 
noUce  is  given  to  the 
_rs  either  at  the  bridge  during 
he  drawtenders  are  on  duty  or 
the  number  posted  at  the 
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ENVIRONMENTAL  PROTECTJON 
AGENCY 

40  CFR  Part  52 

[CA  95-5-6651;  FRL-5141-7] 

Approval  and  Promulgation  of 
Implementation  Plans:  California  State 
Implementation  Plan  Revision,  Mojave 
Desert  Air  Quality  Management  District 
and  San  Bernardino  County  Air 
Pollution  Control  District 

agency:  Environmental  Pj-otecticm 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking 

(Nl'RM). 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Cahfornia  State 
Implementation  Plan  (Sll^),  wliich 
concern  the  control  of  volatile  organic 
compound  (\^OC)  ercissions  from  tike 
loading,  transfer,  and  storage  of  organic 
liquids,  including  gasoline. 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  V'OCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  .Act). 
EPA's  final  adion  on  this  noticx"  of 
proposed  rulemaking  (NFRM)  will 
incorporate  these  rules  into  the  federal! 
approved  SIP.  EPA  has  evaluated  eaci 
of  these  rules  and  is  proposing  to 
approve  them  under  provisions  of  the 
CAA  regarding  EP.^  artion  od  SIP 
submittals,  SIPs  for  national  primar>- 


and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 
DATES:  Comments  must  be  received  on 
or  before  February  21,  1995. 
ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  A.  Meer.  Rulemaking  Section 
(A-5-3).  Air  and  Toxics  Division.  U.S 
Environmental  Protection  Agency. 
Region  IX.  75  Hawthorne  Street.  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rules  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
also  available  for  inspection  at  the 
following  locations: 
California  Air  Resources  Board, 
Stationary  Source  Division.  Rule 
Evaluation  Section,  2020  -L"'  Street, 
Sacramento,  CA  95814. 
Mojave  Desert  Air  Quality  Management 
•     District  (formerly  San  Bernardino 
County  APCD).  15428  Gvic  Drive. 
Suite  200.  Victorville.  CA  92392- 
2383. 
FOR  FURTHER  INFORMATION  COfTTACT: 
Duaiie  F.  James.  Rulemaking  Section 
(A-5-3).  .Mt  and  Toxics  Division.  I'.S 
Environmental  Protet.tion  Agency. 
Region  IX.  75  Hawthorne  Street.  Sau 
Francisco  CA  9410.5-3901,  (415)  744- 
1191. 

SUPPLEMENTARY  tN-DRMATION: 
Applicability 

The  rult^s  Ijeing  proposed  fur  approval 
into  the  California  SIP  include:  Mojai-e 
Desert  A.ir  Quality  Managenienl 
District  s  (MDAQMD)  Rule  461 . 
••Gasoline  Transfer  and  Dis}>ensing." 
and  Rule  462.  ••Organic  Liquid 
Loading."  and  San  Bernardino  County 
Air  Pollution  Conmd  Distrirt's 
(SDC.\PCD)  Rule  463.  ••Storage  of 
Organic  Liquids."  SBCAPCD's  Rule  463 
was  adopted  and  submitted  prior  to  the 
district  being  renamed  to  the  NID.-VQMD. 
These  rules  were  submitted  by  the 
California  Air  Resources  Board  to  EPA 
on  January  11. 1993  (Rule  463)  and  jaly 
13.  1994  (Rules  461  and  462). 

Backgroand 

On  March  3. 1978.  EP.^  promulgated 
a  list  of  ozone  nonattainment  areas 
under  tJie  provisions  of  ttie  Clran  Air 
Act.  as  amended  in  1977  (1977  CAA  or 
prc-amended  Act),  tiiat  included  the 
forjner  SBCAPCD.'  43  FR  8964;  40  CfH 
81.305.  Because  this  area  was  imable  to 
y     meet  the  statutory  attairmient  date  of 
December  31, 1982.  Cahfornia  requested 


1  Op.  )i:U  1.  lB9a.  tl.f  SBCAI'CD  w<ii  ofridally 
K^i^nifd  as  the  MUAQNlD.  Rule  4f.:i  is  still 
ic:i.-iii;ned  with  the  SBCAPt;D  for  complctenesi. 


under  section  172(a)(2),  and  EPA 
approved,  an  extension  of  the 
attainment  date  to  December  31,  1987. 
40  CFR  52.238,  52.222.  On  May  26, 
1988,  EPA  notified  the  Governor  of 
California,  pursuant  to  section 
110(a)(2)(H)  of  the  pre-amended  Act, 
that  the  above  district's  portion  of  the 
California  SIP  was  inadequate  to  attain 
and  maintain  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call).  On  November  15,  1990,  the  Clean 
Air  Act  Amendments  of  1990  were 
enacted.  Pub.  L.  101-549,  104  Stat. 
2399.  codified  at  42  U.S.C.  7401-7671q. 
In  amended  section  182(a)(2)(A)  of  the 
CAA.  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15.  1991.  for  states  to  submit  corrections 
of  those  deficiencies.  Section 
182(a)(2)(A)  applies  to  areas  designated 
as  nonattainment  prior  to  enactment  of 
the  amendments  and  classified  as 
m.arginal  or  above  as  of  the  date  of 
enactment.  It  requires  such  areas  to 
adopt  and  correct  RACT  rules  pursuant 
to  pre-amended  section  172(b)  as 
interpreted  in  pre-amendment 
,  guidance.'  EP.\'s  SlP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  MDAQMD  is  classified  as 
severe: '  therefore,  this  area  was  subject 
to  the  RACT  fix-up  requirement  and  the 
May  15,  1991  deadline. 

The  State  of  California  submitted 
many  revised  R.^CT  rules  for 
incorporation  into  its  SIP  on  January  11, 
1993,  and  July  13.  1994.  including  the 
rules  being  acted  on  in  this  document. 
This  document  addresses  EPA's 
proposed  action  for  MDAQMD's  Rule 
461.  "Gasoline  Transfer  and 
Dispensing."  and  Rule  462.  '•Organic 
Liquid  Loading."  and  SBCAPCDs  Rule 
463.  "Storage  of  Organic  Liquids." 
MDAQMD  adopted  Rules  461  and  462 
on  May  25,  1994,  and  SBCAPCD 
adopted  Rule  463  on  November  2.  1992. 
These  submitted  rules  were  found  to  be 
complete  on  March  26.  1993  (Rule  463) 


•  ,\mong  other  things,  the  pre-amendment 
guidanr.e  consist.s  of  those  portions  of  the  proposed 
Host-198"  ozone  and  carbon  monoxide  policy  that 
concern  RACT.  52  FR  45044  (Novemtier  24.  1987); 
"Issues  Relating  to  VOC  Regulation  Cutpoints, 
Deficiencies,  and  Deviations.  Clarification  to 
.Appendix  D  of  \ovemt)er  24.  1987  Federal  Register 
\otitc"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25.  1988): 
and  the  existing  control  technique  guidelines 
(CTGs). 

'  The  Mo|ave  Desert  Area  retained  its  designation 
of  nonattainment  and  was  classified  by  operation  of 
luw  pursuant  to  sections  107(dl  and  181(a)  upon  the 
dale  of  enactment  of  the  C.^A  amendments  of  1990. 
See  55  FR  5b()94  (November  b  1991). 


and  July  22.  1994  (Rules  461  and  462) 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  part  51 
Appendix  V  ■•  and  are  being  proposed 
for  approval  into  the  SIP. 

These  three  rules  work  in  concert  to 
reduce  VOC  emissions  by  requiring 
submerged  fill  pipes  and  vapor  recovery 
systems  for  the  transfer  and  storage  of 
organic  liquids,  including  gasoline. 
VOCs  contribute  to  the  production  of 
ground  level  ozone  and  smog.  The  rules 
were  adopted  as  part  of  the  district's 
efforts  to  achieve  the  National  AmbieiU 
Air  Quality  Standard  (NAAQS)  for 
ozone  and  in  response  to  EPA's  SIP-Call 
and  the  section  182(a)(2)(A)  CAA 
requirement.  The  following  is  EPA's 
evaluation  and  proposed  action  for 
these  rules. 

EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  Part  D  of  the  CAA 
and  40  CFR  Part  51  (Requirements  for 
Preparation.  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
2.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  ,^ct. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules.  EPA  prepared  a  series  oT  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  R/\CT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 

•fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  The  following  CTG's  are 
applicable  to  these  rules:  (1)  'Control  of 
Hydrocarbons  from  Tank  Truck 
Gasoline  Loading  Terminals  (EPA-450/ 
2-77-026)."  (2)  ••Control  of  Volatile 
Organic  Emissions  from  Bulk  Gasoline 
Plants  (EPA-450/2-77-O35)."  (3) 

"Control  of  Volatile  Organic  Emissions 
from  Storage  of  Petroleum  Liquids  in 
Fixed-Roof  Tanks  (EPA-450/2-77- 
036)."  (4)  ••Control  of  Volatile  Organic 


■•  EPA  adopted  the  completeness  criteria  on 
February  16.  1990  (55  FR  5830)  and.  pursu.mt  to 
section  110(k)(l)(.^)  of  the  CAA.  revis<?d  the  criteria 
on  August  26.  1991  (56  FR  42216). 


Emissions  from  Petroleum  Liquid 
Storage  in  E.xternal  Floating  Roof  Tanks 
(EPA^50/2-78-O47)."  and  (5)  "Control 
of  Volatile  Organic  Compound  Leaks 
from  Gasoline  Tank  Trucks  and  Vapor 
Collection  Systems  (EPA-450/2-78- 
051)."  Further  interpretations  of  EP.A 
policy  are  found  in  the  Blue  Book, 
referred  to  in  footnote  2.  In  general, 
these  guidance  documents  have  been  set 
forth  to  ensure  that  VOC  rules  are  fully 
enforceable  and  strengthen  or  maintain 
the  SIP.  Rules  461.  462.  and  463  include 
the  following  significant  changes  from 
the  current  SIP: 

•  Applicability  sections. 

•  Test  methods  for  compliance 
determinations. 

•  Recordkeeping  requirements. 

•  Exemptions  consistent  with  the 
CTGs. 

•  Definitions  of  terms  used  in  th(> 
rules. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  ar<» 
consistent  with  the  C.\.\.  EPA 
regulations,  and  EPA  policy.  Then-fore. 
MDAQMDs  Rule  461.  '•Gasoline 
Transfer  and  Dispensing."  and  Rule  462. 
"Organic  Liquid  Loading."  and 
SBCAPCD's  Rule  463.  'Storage  of 
Organic  Liquids."  are  being  proposed 
for  approval  under  section  1 10(k)(3)  of 
the  CAA  as  meeting  the  requirements  of 
section  110(a)  and  Part  D. 

Nothing  in  this  action  should  bo 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  an\  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory'  requirements. 

Regulatory  Process 

Under  the  Regulatory-  Flexibility  ,-\ct. 
5  U.S.C.  Section  600  et  seq..  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EP.A  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  sections  110  and 
301  and  subchapter  I.  part  D  of  the  C.^A 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  it 
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Exemptio  is  From  the  Requirement  of 
a  Tolerante  for  Plant-Pesticides  and 
Nucleic  Acids  and  Viral  Coat  Proteins 
Producec  In  Plants  under  the  Federal 
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summary:  EPA  is  extending  the 
comment  period  for  a  proposed  rule  for 
plant-pesticides  under  the  Federal 
Insec-ticide,  Fungicide,  and  Rodentitide 
Act  (FIFRA).  and  three  proposed 
exemptions  from  the  requirement  of  a 
tolerance  under  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (FFDCA).  The 
proposed  rule  and  proposed  exemptions 
from  tolerance  requirements  describe 
how  EPA  proposes  to  address  pesticidal 
substances  produced  by  plants  under 
FIFRA  and  FFDCA. 
DATES:  Comments  identified  by  the 
docket  control  numbers  [OPP-  300367a. 
300368a.  300369a.  300371al  must  be 
received  on  or  before  February  23. 1995. 
ADDRESSES:  Submit  vvritteji  comments 
by  mail  to:  Program  Resources  Section. 
Public  Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C),  Environmental  Protection 
Agency.  401  M  St..  SVV..  Washington. 
DC  20460.  In  person,  bring  comments 
to:  Rm.  1132.  Crystal  Mall  #2.  1921 
Jefferson  Davis  Highway,  Arlington.  VA 
22202. 

FOR  FURTV«R1«F0RMATUDN  CONTACT:  By 
mail:  Bemice  Slutsky.  Science  and 
Policy  Staff.  Office  of  Prevention. 
Pesticides  and  Toxic  Substances  (7101). 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephooe  number: 
Rm.  E-627.  401  M  St..  SW..  Washington, 
DC.  (202-260-6900). 
SUPPLEMENTARY  INFORMATION:  The 
substances  plants  produce  to  protect 
themselves  against  pests  and  disease  are 
considered  to  be  pesticides  under  the 
FIFRA  definition  of  "pestici#e."  These 
substances,  along  with  the  genetic 
material  necessary-  to  produce  them  are 
designated  "plant-pesticides"  by  EPA. 
In  the  Federal  Register  of  November  23. 
1994.  EPA  published:  (1)  A  proposed 
policy  statement  that  describes  EPA's 
regulatory  approach  for  plant-pestirides 
under  nFRA  and  FFDCA  ("Proposed 
Pohcy;  Plant-Pesticides  Subject  to  the 


Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  and  the  Federal  Food. 
Drug,  and  Cosmetic  Act")  (59  FR 
60496);  (2)  a  proposed  regulatory 
amendment  that  would  describe 
categories  of  plant-pesticides  that  are 
subject  to  or  exempt  from  regulation 
under  FIFRA  and  clarifies  the  status  of 
plants  that  produc-e  plant-pest kides 
("Plant-Pesticides  Subject  to  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act;  Proposed  Rule")  (59  FR  60510);  (3) 
a  proposed  exemption  from  the 
requirement  of  a  tolerance  under 
FFDCA  for  categories  of  plant-pe.sticides 
that  do  not  result  in  significantly 
different  dietary  exposures  ("Plant- 
Pesticides;  Proposed  Exemption  From 
the  Requirement  of  a  Tolerance  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act")  (5^  FR  60535);  (4)  a  proposed 
exemption  from  the  requirement  of  a 
tolerance  under  FFDCA  for  nucleic 
acids,  including  deox\Tibonucleic  and 
ribonucleic  acids  ("Plant-Pesticides; 
Proposed  Exemption  From  the 
J^equirement  of  a  Tolerance  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
for  Nucleic  Acids  Produced  in  Plants,") 
(59  FR  60542);  and  (5)  a  proposed 
exemption  from  the  requirement  of  a 
tolerance  under  FFDCA  for  viral  coat 
proteins  ("Plant-Pesticides;  Proposed 
Exemption  From  the  Requirement  of  a 
Tolerance  Under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  for  Viral  Coat 
Proteins  Produced  in  Plants ')  (59  FR 
60545).  In  response  to  requests  by 
interested  parties,  EPA  is  extending  the 
comment  period  for  the  four  proposals 
by  30  days.  Elsewhere  in  this  issue  of 
the  Federal  Register.  EPA  is  also 
extending  the  comment  period  by  30 
days  for  the  proposed  statement  of 
policy  for  pesticidal  substances 
produced  in  plants  (plant-pesticides) 
under  FIFRA  and  FFDCA.  Comments  for 
all  documents  must  now  be  received  by 
February  23.  1995. 

Comments  must  be  filed  with  the 
corresponding  docket  numbers: 


Document  Name 


Plant-Pesticides  Subject  to  the  Federal  Insecticide.  Fungicide,  and  Rodenticide  Act;  Proposed  Rule 
Plant-Pesticides;  Proposed  Exemption  from  the  Requirement  of  a  Tolerance  Under  the  Federal  Food, 

Drug,  and  Cosmetic  Act 
Plant-Pesticides;  Proposed  Exemption  from  the  Requirement  of  a  Tolerance  Under  ttie  Federal  Food, 

Dmg,  and  Cosmetic  Act  for  Nucleic  Acids  Produced  in  Plants 
Plant-Pesticides:  Proposed  Exemption  from  the  Requirement  of  a  Tolerance  Under  the  Federal  Food, 

Drug,  and  Cosmetic  Act  lor  Viral  Coal  Proteins  Produced  in  Plants 


List  of  Subjects  in  40  CFR  Parts  152. 
174,  and  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities. 
Biotechnology  pesticides.  Pesticides  and 
pests.  Plants,  Plant-pesticides,  Reporting 
and  recordkeeping  requirements. 

Dated:  )anuar>  12.  1905. 
I.ynn  R.  Goldman, 

Assistant  Administrator  for  Prevention. 
Ptfsticides  and  Toxic  Substances. 
H'R  Doc.  95-1319  Filed  1-18-95:  8:45  ami 

BILLING  CODE  6S60-6O-f 


40  CFR  Part  180 

[PP  4E4349/P599;  FRL-4932-9] 

RIN  2070-AC18 

Pesticide  Tolerance  for  Amitraz 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMAflY:  EPA  proposes  to  establish  a 
tolerance  for  residues  of  the  insecticide' 
miticide  amitraz  and  its  metabolites  in 
or  on  imported  dried  hops  at  60  parts 
per  million  (ppm).  AgrEvo  (formerly 
Nor  Am)  Chemical  Co.  requested  this 
regulation  to  establish  the  maximum 
permissible  level  of  residues  of  the 
insecticide/miticide  in  or  on  the 
{jommodity. 

DATE:  Comments,  identified  by  the 
document  control  number  |PP  4E4349' 
P5991,  must  be  received  on  or  before 
February  21,  1995. 
ADDRESSES:  Comments  may  be 
submitted  to:  Public  Docket  and 
Freedom  of  Information  Section.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  401  M  St..  SW.. 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132.  CM  #2. 1921 
Jefferson  Davis  Hwy..  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  \x' 
claimed  confidential  by  marking  any 
part  or  all  of  that  information 
"Confidential  Business  Information" 
(CBl).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedure  set  forth  in  40  CFR.  part  2 
A  copy  of  the  comment  that  does  not 
contain  CBl  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  El'A 
without  prior  notice.  All  written 
comments  will  be  available  for  publit; 
inspection  in  Rm.  1132  at  theaddres.s 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  e.xcluding  legal 
holidays. 


FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Dennis  H.  Edwards,  Jr..  Product 
Manager  (PM)  19,  Registration  Division 
(7505C),  Environmental  Protection 
Agency,  401  M  St.,  S\\.,  Washington. 
DC  20460.  Office  location  and  telephone 
number:  Rm.  207.  CM  #2.  1921  Jefferson 
Davis  Hwy..  Arlington.  VA  22202.  (703)- 
305-6386.' 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  December  13.  1991 
(56  FR  65080),  which  announced  that 
Nor-Ain  Chemical  Co..  Little  Falls 
Centre  One,  2711  Centerville  Rd., 
Wilmington,  DE  19808,  had  submitted  a 
food  additive  petition  (PAP  2H5618)  to 
EPA  requesting  that  the  Administrator, 
pursuant  to  sections  408(d)  and  409  of 
the  Federal  Food,  Drug,  and  Cosmetic: 
Act  (FFDCA),  21  U.S.C.  346a(d)  and 
348.  establish  a  tolerance  for  the 
insecticide/miticide  amitraz  (jV-(2.4- 
dimethyIphenyll-A'-ll(2.4- 
dimethylphenyl)imino|methyl]l-^'■ 
methylmethanimidamide)  and  its 
metabolites  iV-(2.4-dimethylphenyI)-i\- 
methyl  formamide  and  A'-(2.4- 
dimethylphenyl)-iV- 
methylmethaniniidamidi'  (!)Oth 
calculated  as  the  parent  compound)  in 
or  on  imported  dried  hops  at  75  parts 
per  million.  There  were  no  conunenLs 
received  in  response  to  the  initial  notice 
of  filing 

In  the  Federal  Register  of  May  17. 
1994  (59  FR  25586).  the  .Agency  issued 
a  proposal  to  esUiblish  the  amitraz  hops 
tolerance  at  75  ppm.  No  comments  were 
received  in  response  to  this  proi)Oi>al; 
however,  a  cone  ern  vva;;  raised  regarding 
the  potential  acute  dielary  risk  of 
amitraz  posed  by  its  registered  usc;s 
during  reregistratiun  under  the  Federal 
In.secticidi'  Fungicide,  and  Rodenticide 
Act.  7  U.S.C.  136  et  seq..  and  therefore 
the  final  rule  was  not  published.  To 
address  this  concern,  tne  company 
provided  a  voluntary  human  study  and 
additional  residue  data  and  proposed  a 
l')wer  tolerance  of  50  ppm  tor  hops.  An 
.'vgency  review  of  the  d.tta  concluded 
that  a  tolerance  of  60  ppm  is  needed 
given  the  existing  application  rates. 

EPA  had  not  proposed  to  establish  a 
toleranc;e  for  amitraz  on  hops  in  the  past 
bet;ause  dried  hops  have  been 
c:onsidered  a  processed  food  requiring  u 
section  409  tolerance  and  EP-A  was 
concerned  that  a  section  409  tolerance 
for  amitraz  might  be  prohibited  by  the 
section  409  Delaney  anti-cancer  clause. 
Recently.  EPA  reclassitied  dried  hops  as 
a  raw  agricultural  commodity  (see 
proposed  rule  at  59  FR  25586:  May  17, 
1994). 

The  data  submitted  in  the  petition 
and  all  other  relevant  m.aterial  have 


been  evaluated.  The  toxicology  data 
considered  in  support  of  the  tolerance 
was  described  in  the  May  17.  1994 
proposed  rule.  In  June  1994,  a  voluntary' 
human  study  was  submitted.  This  study 
indicated  changiis  in  systolic  blood 
pressure,  body  temperature,  E(JG  rate, 
and  psychomotor  performance  observed 
from  a  single  oral  dose  at  the  0.125  mg/ 
kg  (the  NOEL)  level  to  l>e  minimal  and 
transient. 

As  directed  by  FIFR,\  section 
4(g)(2)(A),  the  database  for  amitraz  has 
undergone  a  reevaluation  and 
reassessment  as  part  ot  th^  reregistration 
process.  It  was  determined  that  a 
combined  developmental,  neurological, 
and  reproduction  toxicity  study  in  rats 
is  needed  to  provide  confirmatory  data. 
Tlif  amitraz  Reregistration  Eiigibilitv 
Document  (RED),  which  is  expected  to 
be  released  shortl\ ,  will  require  this 
study. 

The  nature;  of  the  residue;  in  plants 
and  livestock  is  adequately  understood. 
The  residues  of  conci^rn  are  amitraz  and 
ils  metabolites  containing  tiie  2.4- 
dimethylaniline  moiety.  The  residue 
analytical  method  is  a  common  moiety 
metiiod  which  converts  aniitraz  and  its 
two  metabolites  to  2.4-di.TiPtliylaniline 
with  determination  of  the  residues  b\ 
gas  chromatography  using  63Ni  electron 
det»!Ction.  The  method  has  been 
published  in  PDAs  PA.M  II  .Magnitude 
of  the  residue  data  show  that  total 
amitraz  residue-s  on  dried  hn()s  an-  not 
expected  to  exceed  the  proposed 
tolerance  when  amitraz  is  used  as 
directed.  There  are  current  ly  no  ac.tmns 
pending  against  continued  registration 
of  this  ciiemical. 

The  Agency  has  prepared  a  dietar\ 
risk  assessment  for  the  amitraz  RED. 
which  is  expected  to  be  released  shortly 
.Amitraz  is  a  possible  human  car(  inogen 
ba.sed  on  a  2-year  mouse  care  inug'-nicity 
study.  The'  current  dietan  risk 
eiirtermined  during  pn-paration  of  the 
RED  was  calculate;ei  to  be  1.4  X  10  '  (for 
the  cottonstH^di'eggs  poullr\  use.  plus 
pears,  cattle,  swine,  and  honev  ' 
beeswax)  The  additicm  of  the  use  on 
hops  will  add  1.2  X  10  '  to  this  risk, 
assuming  exposure  over  a  iifotinie  of  70 
vcars  for  a  tola!  lifetime  dietary  lancer 
risk  from  exposure  to  amitraz  reisidues 
iif  2.6  X  10-^.  The  use  of  aniitraz  on 
imported  hops  is  expected  to  still  keep 
the  overall  lifetime  dietar\  cane  er  risk 
within  the  negligible  r^inge. 

The  anticipated  residue  contribution 
(.ARC)  for  this  chemie.al  from  published 
toleranc;es  utilizes  1  perce-nt  ot  the 
rcfe^rence  dose  (RfD).  The  propose-d 
tolerance  will  contribute  0.0U0025  mg/ 
kg/bwt/day  utilizing  an  additional  1 
percinit  ot  the  RfD.  This  n-salts  in  a  total 
utilization  of  2  percent  of  the  RfD. 
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As  state(  previously,  the  May  17. 
1994  prop(  >sed  rule  to  establish  a 
tolerance  far  amitraz  in/on  imported 
hops  was  not  finalized  because  the 
amitraz  rei  egistration  activities 
indicated  I  he  potential  for  an  acute  risk 
of  concern  Using  the  voluntary  human 
study  subnitted  by  the  company,  a 
revised  di  itary  exposure  analysis  was 
performed  assessing  the  acute  risk  from 
the  propo!  ed  use  of  amitraz  on  dried 
hops.  Acu  e  exposure  from  beer  was 
calculated  by  muhiplying  individual, 
single  day  consumption  estimates  taken 
from  the  I  SDA's  1977-1978  Nationwide 
Food  Con!  umption  Survey  by  a  residue 
of  0.22  pp  n  to  derive  a  distribution  of 
acute  exp(  isures  for  the  two  subgroups 
previousl'  identified  as  being  most 
highly  ex]  losed  to  amitraz  through  beer. 
"Males  13  years  and  older"  and 
"Females  13  years  and  older."  Because 
hops  are  r  lixed  as  part  of  the  brewing 
process,  a  residue  value  in  beer 
reflecting  the  average  residue  in  hops 
was  deem  3d  more  appropriate  than 
using  a  re  lidue  value  in  beer  based  on 
the  tolerai  ice  on  hops. 

The  Margin  of  Exposure  (MOE)  is  a 
measure  c  f  how  closely  exposure  comes 
to  the  NO  iL  (the  highest  dose  at  which 
no  effects  were  observed  in  the  study), 
and  is  cal  ;ulated  as  the  ratio  of  the 
NOEL  to  he  exposure  (NOEL/exposure 
=  MOE). '  "he  Agency  normally 
considers  an  MOE  of  10  or  greater 
acceptabl ;  when  the  NOEL  is  based  on 
a  human  itudy.  MOEs  at  the  99th 
percentil(  from  amitraz  in  beer  were  10 
for  "Male  s,  13  +"  and  15  for  "Females, 
13  +".  Or  ly  those  consumers  within 
both  subj  roups  having  consiunption 
greater  th  an  the  99th  percentile 
consume  would  have  MOEs  for  beer 
which  am  below  10.  Additionally,  the 
acute  risl  assessment  assumed  that  100 
percent  cf  all  imported  beer  and  100 
percent  c  f  all  imported  hops  used  in 
domestic  beer  production  would 
contain  a  milraz.  The  Agency  considers 
this  to  be  extremely  unlikely. 

The  Aj  ency  expects  a  brewing  study 
providin  ;  additional  residue  data  to  be 
submitte  i  which  may  enable  further 
refineme  it  and  reevaluation  of  the  risk. 
At  this  ti  ne,  no  residue  data  supporting 
domestic  use  have  been  submitted  for 
the  U.S.,  and  there  are  no  U.S. 
registrati  jns  for  the  use  of  amitraz  on 
hops.  Th  3  Agency  will  not  consider  any 
apphcati  ans  for  registration  of  amitraz 
to  be  use  d  on  hops  in  the  U.S.,  nor  will 
EPA  con  ;ider  any  Special  Local  Needs 
Registrations  (FIFRA  section  24(c))  until 
acceptab  e  U.S.  residue  data  are 
submitte  J  and  reviewed  and  a  risk/ 
benefit  a  nalvsis  is  performed. 

Based  on  the  above  information 
consider  sd  by  the  Agency,  the  tolerance 
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established  by  amending  40  CFR  part 
180  would  protect  the  public  health. 
Therefore,  it  is  proposed  that  the 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide  under  FIFRA,  as  amended, 
which  contains  any  of  the  ingredients 
listed  herein  may  request  within  30 
days  after  publication  of  this  document 
in  the  Federal  Register  that  this 
rulemaking  proposal  be  referred  to  an 
Advisory  Committee  in  accordance  with 
FFDCA  section  408(e). 

Interested  persons  are  invited  to 
submit  vmtten  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  [PP  4E4349/P5991.  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Docket  and  Freedom  of 
Information  Section,  at  the  address 
given  above  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  estabUshing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  ISO 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests,  Recording  and 
recordkeeping  requirements. 

Dated:  January  12, 1995. 

Stephen  L.  Johnson, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  part  1 80 
be  amended  as  follows: 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.287.  by  amending  the  table 
therein  by  adding  and  alphabetically 
inserting  the  raw  agricultural 
commodity  dried  hops,  to  read  as 
follows: 

§  1 80.287    Amitraz;  tolerances  for  residues. 


Commodity 


Parts  per 
million 


Hops,  dried 
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LEGAL  SERVICES  CORPORATION 
45  CFR  Part  1611 

Eligibility 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Proposed  rule. 


summary:  The  Legal  Services 
Corporation  ("LSC"  or  "Corporation") 
proposes  to  amend  regulations  relating 
to  eligibility  for  LSC-funded  legal 
services.  This  regulation  has  been 
substantially  revised  and  reordered,  in 
part  to  simplify  the  regulation  and 
clarify  current  Corporation  policy  and 
in  part  to  revise  Corporation  policy, 
particularly  with  respect  to  access  by 
LSC  to  client  records. 
DATES:  Comments  may  be  submitted  on 
or  before  March  20,  1995. 
ADDRESSES:  Comments  may  be 
submitted  to  the  Office  of  General 
Counsel,  Legal  Services  Corporation. 
750  First  St.,  NE.,  11th  Floor, 
Washington,  DC  20002-4250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victor  Fortuno,  General  Counsel,  (202) 
336-8810. 

SUPPLEMENTARY  INFORMATION:  The 
Operations  and  Regulations  Committee 
of  the  LSC  Board  ("Committee")  held 
public  hearings  on  June  20,  1994,  and 
September  17,  1994,  in  Washington,  DC. 
to  consider  a  draft  of  proposed  revisions 
to  45  CFR  part  1611,  LSC's  regulations 
on  eligibility  for  LSC-funded  legal 
assistance.  At  a  meeting  in  Washington, 
DC,  on  October  28,  1994.  the  Committee 
approved  a  draft  to  be  published  in  the 
Federal  Register  as  a  proposed  rule  for 
public  comment. 

Under  this  proposal,  part  1611  has 
been  substantially  revised  and  reordered 
to  make  the  regulation  less  complex  and 
easier  for  recipients  to  apply.  While 
there  are  numerous  proposals  for 
substantive  change,  the  majority  of  the 
revisions  reflect  the  Committee's  desire 
to  make  this  rule  more  comprehensible 
and  less  subject  to  confusion  and 
misinterpretation  than  is  the  current 
regulation.  Throughout  the  rule,  there 
are  slight  changes  in  language  to  clarify 
the  rule  or  to  make  it  consistent  with 


prior  interpretations.  Unless  noted 
below,  these  minor  revisions  do  not 
make  any  substantive  change  in  the  ruie 
and  art:  not  described  in  detail. 

The  Committee  recognizes  thai 
Clongress  may  consider  legislation  that 
would  amend  the  LSC  Act  and 
reauthorize  appropriations  for  tin; 
Corporation.  Whenever  Congress  does 
pa.ss  a  new  LSC  Act.  the  Corporation's 
regulations  will  be  revisited  and  revised 
accordingly. 

The  Corporation  is  extending  tiu' 
customary  30-day  comment  period  to  tiO 
daj-s. 

Section  Analysis 

Autliorit}' 

This  section  has  l)een  revised  tn 
uu:lude  a  reference  to  Sec.  100f)ft))(  J)  of 
the  LSC  Act.  42  U.S.C.  2996e(b)(3).  This 
provision  states  that  the  Corptnation 
shall  not  interfere  with  any  attoni;>v  in 
carrying  out  the  attorney's  professitmal 
responsibilities  to  a  client  or  abrogate 
the  authority  of  a  State  or  other 
jurisdiction  to  enforce  the  standards  of 
professional  responsibility  appliiahle  to 
attorneys  in  that  jurisdiction. 

S&-ction  1611.1     Purpose 

The  purpose  section  was  revised  to 
clarify  that  it  is  intended  to  deal  with 
financial  and  other  factors  that  may  l)r 
used  to  determine  eligibility  for  LSC- 
funded  legal  services.  In  addition,  the 
C'.'jiiinjittee  removed  the  language  in  the 
current  regulation  that  gives  preference 
to  those  least  able  to  obtain  legal 
assistance.  Although  the  original  LSC 
Act  contained  language  indicating  some 
priority  for  those  who  were  poorest,  that 
itinguage  was  deleted  when  the  Act  was 
reauthorized  in  1977.  There  is  nothing 
in  the  current  Act  that  requires  a 
program  to  give  preference  to  those 
"least  able  to  obtain  legal  assistance" 
and  the  Committee  felt  that  it  should 
not  be  a  part  of  the  statement  of  purposi; 
for  the  regulation. 

Section  1611.2    Definitions 

Section  1611.2(a)     "Applicable  Rules  of 
Professional  Responsibility" 

Thivs  new  definition  was  atlded  tu 
make  it  clear  that  the  references  in  thi- 
regulation  are  intended  to  refer  to  the 
rules  of  ethics  and  professional 
responsibility  applicable  to  attorneys  in 
the  jurisdiction  when?  the  recipient 
either  provides  legal  services  or 
maintains  its  records.  If  more  than  one 
jurisdiction  is  involved  and  there  is  it 
difference  in  the  ndes  of  disclasun; 
Itfttween  the  jurisdictions,  the 
Committee  wished  the  Comnjentar\  to 
make  clear  that,  in  diC  Corporation's 
view,  the  rule  that  vi  is  more  protective 


rif  clicint  confidentiiility  should  govern 
the  disclosure  of  infomiatimi  Ui  the 
Corporation.  It  recognized.  hnvv«vcr. 
that  the  applicable  law  governing 
conflict  of  laws  may  differ  frcm  that 
view  and  would  control.  The 
Corporation  seeks  cumnienLs  regarding 
any  confiict  of  laws  issues  that  might 
arise.  The  new  tiefiuition  is  consistent 
with  section  lOOGfl-li-J)  of  the  Act  that 
states  that  LSC!  cannot  abrogate  the 
authority  of  the  pertinent  jurLsdiclion  to 
enforce  the  applicable  rules. 

Section  l()ll-2(h)     "Assets" 

This  new  definition  was  intended  to 
give  programs  some  guidance  as  to  what 
n«;eds  to  be  included  in  a  program  i 
consideration  of  en  ap])iicant's  assets, 
but  leaves  substantia!  discretion  to  tht- 
recipient  to  cumf;  up  v.ith  a  description 
of  assets  that  me^ts  k)ca!  concern.'-  and 
conditions.  This  isaminiTnal  liefinitiaii 
that  includes  only  liquid  resources,  but 
local  programs  nray  includf  non-liquid 
assets,  as  arf  included  untier  the  current 
requirement,  if  they  decidt.'  trat 
inclusion  is  aj;propriate.  L.SC  added  tiie 
regulatory  requirement  for  consideration 
of  nnn-liquid  as.sets  when  it  revised  part 
Kill  in  1983,  but  the  LSC  Act.  section 
1007{a)(2)fElii).  oiiiy  requires  that 
recipients  takt^  irAn  «i  r  ount  liquid 
assets. 

The  proposed  dcfiniticjii  requires 
inclusion  of  only  thr»se  liquid  assets  or 
other  resources  that  aT<r  "readily 
convertible  to  cash,  which  are  currently 
and  actually^ v^ailable  iii  tiie  applicant 
and  which  could  br'  used  to  hi.^  privat*' 
counsel."  Thus.asseLs  that  an'  in  the 
applicant's  name,  but  are  being  held  in 
trust  until  the  applicant  n-achesa 
certain  age  or  status  need  not  be 
considered.  Simiiariv.  assets  that  are 
controlled  bv  a  guardian  or  conservator 
iieed  not  be  considepp.d.  although 
income  from  the  tri>s*  that  is  distrituited 
by  the  guardian  or  rnnsenator  to  the 
applicant  should  be  included  in  total 
cash  receipts.  A  recipient  c  luld  make  a 
case-by-case  determination  of  whether 
resources  that  cr»uid  lie  .sold,  4jav\-ned  or 
mortgaged  should  be  considered  to  be 
resources  that  are  "readily  cnnvertible 
to  cash"  or  whether  an  individual 
should  be  required  to  borrow  against  a 
pension  or  other  asset. 

Section  IGl  1.2(c)     "Governmental 
program  for  low-income  individuals  or 
families" 

The  Conunittet!  ciianged  th*-  term  that 
is  used  in  the  regulation  from 
"governmental  program  for  the  p»or" 
ahhough  the  definition  remains 
unchanged. 


Section  lRllJ!(d)     "hicome" 

The  Committee  revised  this  definition 
to  include  total  cash  receipts  of  a 
"household"  as  an  aittmative  to  "■family 
unit.  "  anil  to  permit  programs  to  choose 
to  use  whichever  term  is  more 
approjjriate  for  the  individual  or  local 
circumstances.  Income  is  reviewed  on 
an  annual  basis,  rather  than  at  a 
particular  point  in  time  becaust?  tiie 
Federal  Poverty  Guidelines,  upon  ivhich 
the  maximum  income  levels  ar\t  Ijased, 
are  stated  m  terms  of  annual  income. 
Thus,  if  an  appiii-anl  for  ser.  it  es 
currently  iias  a  ioj^-wage  job.  but  was 
unemployed  with  nu  oliier  income  for 
several  months,  income  siHniid  be 
adjusted  to  take  «Li:r>u!it  c;f  r»vprhll 
income  over  the  prior  year.  SiniLiaxly.  if 
an  appiicanl's  income  is  sporadic,  as 
with  temporary  or  day  v,  ork'Ts.  imrome 
shoulfi  be  estimated  on  an  luuiua!  basis, 
rather  than  on  income  for  the  r  brrent 
week  or  month  The  Comn".itt««^  requests 
comments  from  the  public  on  any 
additional  guirlance  th.nt  may  tjn  ntittded 
by  field  programs  iji  applying  tfai:> 
definition. 

Section  Ifil  1.2(e)     "Total  C&sh 
Receipts" 

The  Comniittet;  revistid  this  riciiiiiHon 
bv  removing  much  cf  the  detailed 
ir.formatian  containtad  in  tiie  cirrc-nt 
defir.ition  and  adding  gcnerol  language 
that  de_scribes  the  land  of  resources  that 
should  be  considered  as  part  cf  mcon-e. 
The  Committee'feil  that  by  mciuding 
the  detail  in  the  regulation  itseff.  the 
lauEuage  could  be  viewRd  as  a  rigid 
fr.uiiework  for  compliance  thai  did- not 
permit  consideration  of  other  passible 
income  sources  or  the  particular 
circumstances  of  the  individual 
applicant.  The  new  definition  makes  it 
clear  that  "total  cash  receipts"  means 
money  received  by  and  currently 
available  to  an  applicant  tor  services. 
Thus,  it  would  not  include  food  or  rent 
in  lieu  of  wages,  rent  subsidies,  food 
stamps,  health  insurance  p.T^miums 
paid  h}  an  employer,  Medicaid 
payments  to  a  health  care  provider,  or 
other  non-cash  benefits  or  pavmcnts 
made  to  a  third  party  on  liehaif  oTthe 
applican*,  over  which  the  api.ucant  has 
ni;  nontn)I.  The  revised  langua^-  n?fers 
to  "net  income  from  self-emplcv'ment" 
rather  than  speciftrixig  the  riediirtions. 
Finally .  the  revised  lans^.iage  i^ers  to 
"otiier  regular  or  recurring  sources  of 
financial  support  that  an-  actuall} 
available  tn  the  applicant"  These  would 
include  suchthings as so'_ial  security, 
publir:  or  private  pension  payments; 
regular  insurance  or  annuity  payments; 
unemployment  or  worker's 
compensation  payments,  strike  benefits 
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funds;  veterans  benefits; 

support,  military  family 
or  other  regular  support  fi-om 
mily  member  or  some  other 
not  living  in  the  household; 
Tom  dividends,  interest, 
ties,  estates  or  trusts  that  are 
or -used  for  the  benefit  of  the 
service. 

receipts  would  not  include 
of  an  absent,  non- 
spouse,  nor  would  it 
one-time  items  as  money 
from  a  bank,  tax  refunds. 

payments  or  cash 

for  injuries  sustained  unless 

time  on  a  regular  basis, 
time  items,  however,  should 

by  the  recipients  when 
an  applicant's  assets  before 
g  eligibility.  The  question  of 

income  taxes  that  are 
om  salary  or  paid 
y  is  dealt  with  in  a  later 
current  regulation  includes 
pends"  as  part  of  "income." 
should  be  able  to  decide 
particular  training  stipend. 
I.  scholarship  or  similar 
( onstitutes  income  to  the 
That  determination  may 
whether  the  payment  is  paid 
or  directly  to  an 
or  training  institution; 
payment  is  intended  to 
or  living  expenses;  and 
considerations.  Finally,  a 
ihould  be  able  to  determine 
r  loney  is  actually  and  currently 
o  the  applicant.  For  example, 
in  trust  to  an  applicant,  but 
until  the  applicant  reaches 
age  or  status,  may  not  be 
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511.3(a) 


is  based  on  language 
.-  in  §  1611.5(a)  of  the  current 
but  it  is  substantially  revised 
The  provision  does  not 
to  the  annual  income 
is  dealt  with  in  the  next 
father,  it  refers  to  the  overall 
cies  or  guidelines  that  a 
follows  to  establish  eligibility 
f  inded  services,  including  both 
financial  and  non-financial 

derations.  While  the  Committee 
a  recipient  ought  to  review 
income  ceilings  annually  in 
.isions  to  appendix  A,  the 
felt  that  the  ehgibility 
themselves  needed  to  be 
less  frequently.  An  annual 
review  r(  quirement,  such  as  that  under 
the  currqnt  regulation,  often  encourages 


a  mere  pro  forma  review.  The 
Committee  felt  that  a  less  frequent 
review  would  encourage  more 
thoughtful  analysis. 

Section  1611.3(b) 

This  subsection  is  based  on 
§  1611.5(b)(2)(D)  of  the  current 
regulation,  but  the  provision  has  been 
moved  up  in  the  proposal  to  guide  the 
recipient  through  the  process  of 
determining  financial  eligibility  in  a 
more  logical  manner.  It  makes  it  clear 
that  under  the  LSC  Act  recipients  must 
consider  an  applicant's  assets  before 
determining  that  the  applicant  is 
financially  eligible. 

Section  1611.3(c) 

This  subsection  is  based  on  the 
remaining  factors  fisted  in  §  1611.5(b)  of 
the  current  regulation.  It  discusses  those 
additional  factors  that  a  recipient  may 
consider  before  determining  that  an 
appHcant  who  might  be  financially 
eligible  on  the  basis  of  income  alone 
should  be  served.  While  these  are 
factors  that  the  recipient  would 
generally  use  to  disqualify  an  otherwise 
financially  eligible  applicant,  the 
Committee  recognized  that  they  might 
also  be  weighed  against  one  another  to 
permit  a  recipient  to  determine  that  a 
particular  applicant  should  be  served. 
For  example,  a  recipient  might 
interview  an  applicant  for  ser\  ices 
whose  current  income  is  below  the 
recipient's  income  ceiling,  but  who 
anticipates  a  significant  increase  in 
income  because  he  or  she  has  been- 
promised  a  job  that  is  scheduled  to  start 
in  several  weeks.  Looking  only  at 
income  and  income  prospects,  the 
recipient  might  determine  not  to 
provide  service  to  that  applicant.  If. 
however,  the  applicant  is  seeking 
emergency  legal  assistance  to  prevent 
the  loss  of  the  family's  home,  the 
recipient  could  weigh  the  severity  of  the 
consequences  for  the  individual  if  legal 
assistance  is  denied  and  decide  that,  on 
balance,  it  should  undertake  the 
representation.  However,  if.  during  the 
course  of  the  representation,  the 
promised  job  materiahzes,  the  recipient 
would  have  to  determine  whether  the 
change  in  circumstances  requires  that 
assistance  be  discontinued,  pursuant  to 
§1611.10. 

The  Committee  added  language 
regarding  the  recipient's  priorities,  as 
well  as  other  case  acceptance  criteria  to 
make  it  clear  that  financial  eligibility 
based  on  income  and  assets  does  not 
create  an  entitlement  to  legal  services. 
Financial  eligibility  is  only  one  piece  in 
the  puzzle  that  determines  whether  a 
recipient  wall  actually  represent  any 
particular  applicant  for  service.  A 


recipient  should  look  to  its  own 
priorities  as  well  as  any  other  case 
acceptance  criteria  that  it  has  adopted  to 
manage  its  caseload,  including  conflicts 
considerations  and  factors  used  in 
determining  whether  a  case  has 
sufficient  merit  to  justify  expenditun;  of 
scarce  resources. 

Section  1611.4     Annual  Income 
Ceilings 

The  Committee  changed  the  name  of 
this  section,  which  is  found  in  §  1611.3 
in  the  current  regulation,  from 
"maximum  income  level"  to  "annual 
income  ceilings."  The  term  "maximum 
is  used  twice  in  this  section  of  the 
current  regulation  with  respect  to  two 
different  sets  of  numbers  and  is 
confusing  and  misleading.  Under  the 
current  rule.  LSC  is  required  to  set  a 
"maximum"  income  level,  currently 
125%  of  the  Federal  Poverty  Income 
Guidelines,  but  recipients  can  set  their 
own  ceilings  (or  maximum)  on  income 
at  any  level  at  or  below  the  LSC 
"maximum."  In  addition,  the  current 
regulation  permits  recipients  to  make 
exceptions  to  the  "maximum"  income 
level  to  take  account  of  factors  that  limit 
an  applicant's  ability  to  afford  legal 
services,  so  the  recipient's  income  lev+;l 
may  not  really  represent  a  maximum. 
The  Committee  felt  that  the  use  of  the 
term  "annual  income  ceilings"  was 
more  appropriate  to  describe  how  the 
section  was  to  be  applied,  and  it  is 
consistent  with  the  term  "asset  ceilings " 
that  is  used  later  in  the  regulation. 

Section  1611.4(a) 

The  Committee  added  language  to 
emphasize  that  the  recipient's  annual 
income  ceiling  is  applicable  only  to 
legal  assistance  supported  by  LSC 
funds.  Other  funders  may  set  their  own 
income  eligibility  levels,  and  many  have 
done  so  or  have  based  eligibility  for 
serv'ices  on  some  other  basis,  such  as 
age  or  status.  Some  funders  have  chostMi 
to  adopt  LSC  financial  eligibility 
guidelines  to  determine  eligibility  for 
services  supported  with  their  funds. 
This  additional  language  does  not 
represent  any  substantive  change  from 
current  law,  but  does  emphasize  what 
was  not  always  clear  under  the  current 
regulation,  i.e..  that  other  funders  are 
not  bound  by  LSC  eligibility  guidefines 
and  recipients  may  use  whatever 
eligibility  standards  the  non-LSC  funder 
prescribes. 

The  Committee  also  added  language 
fo  make  it  clear  that  both  income  and 
assets  are  to  be  used  to  determine 
financial  eligibility,  but  that  financial 
eligibility  does  not  entitle  a  particular 
applicant  to  receive  legal  services,  since 
a  recipient  may  also  consider  other 


factors  in  making  a  determination  of 
whether  or  not  to  provide  services. 

Section  1611.4(b) 

The  language  of  this  section  was 
revised  to  clarify  its  meaning,  but  no 
substantive  changes  are  intended.  The 
Committee  felt  that  while  the  recipient's 
annual  income  ceiling  did  need  to  be 
reviewed  armually  to  insure  that  the 
program  had  considered  the  current 
figures  in  appendix  A,  programs  should 
not  be  required  to  raise  their  income 
levels  consistent  with  the  changes  in 
Appendix  A. 

The  Conmiittee  discussed  whether  it 
should  consider  raising  the  LSC 
maximum  for  income  ceilings  fi'om  the 
current  125%  of  the  Federal  Poverty 
Guidelines  to  take  account  of  the  reality 
that  those  guidelines  have  not  kept  up 
with  the  cost  of  living  nationally  and 
that  people  need  substantially  more 
than  125%  of  those  guidelines  to  live 
above  poverty.  At  the  same  time,  the 
Committee  acknowledged  that  limited 
resources  prevent  recipients  from 
serving  most  of  the  applicants  for 
service  who  are  eligible  at  125%  of  the 
official  poverty  level.  They  also 
discussed  whether  they  should  revisit 
the  issue  of  including  some  differential 
to  take  account  of  urban  and  rural 
differences  in  the  cost  of  living.  Section 
1007(a)(2)(A)  of  the  LSC  Act  requires 
LSC  to  take  account  of  family  size,  rural 
and  urban  differences  as  well  as 
substantial  cost-of-living  variations.  At 
present  there  are  different  levels 
depending  on  family  size,  and  there  are 
higher  income  levels  to  take  account  of 
the  acknowledged  higher  cost  of  living 
in  Alaska  and  Hawaii,  but  there  is  no 
differential  for  urban  versus  rural 
poverty.  The  Committee  decided  that  it 
would  recommend  no  change  for 
purposes  of  revising  part  1611,  but 
recommended  that  the  Board  look  into 
the  issue  and  decide  whether  it  wished 
to  make  any  changes.  The  Committee 
welcomes  comments  on  these  issues. 

Section  1611.4(c) 

This  section  was  revised  to  reflect  the 
fact  that  the  "cost  of  living"  factor  is  the 
only  factor  listed  in  this  provision  that 
is  specifically  required  by  the  Act  to  be 
considered  by  recipients  in  setting  the 
annual  income  ceiling.  Other  factors 
that  are  relevant  to  a  particular  recipient 
must  also  be  considered  but  it  will  be 
up  to  the  recipient  to  determine  which 
other  factors  are  relevant  to  its  service 
area. 

Section  1611.4(d) 

This  subsection  is  based  on 
§  1611.3(d)  of  the  current  rule. 
Additional  language  was  added  to 


emphasize  that  the  recipient's  annual 
income  ceiling  is  applicable  only  to 
legal  assistance  supported  by  LSC 
funds.  Legal  assistance  supported  in 
whole  by  non-LSC  funds  may  be 
provided  to  applicants  for  service  who 
do  not  meet  LSC  income  guidelines. 
Other  funders  may  set  their  own  income 
eligibility  levels.  Nevertheless,  to  the 
extent  that  LSC  funds  are  used  to 
support  the  legal  assistance,  only 
financially  eligible  clients  may  be 
served. 

The  Committee  wanted  the 
Commentary  to  make  clear  that  this 
section  does  not  prevent  a  recipient 
from  using  LSC  funds  to  support  its 
intake  system,  even  though  some 
applicants  for  service  will  clearly  be 
ineligible.  Performing  intake  to 
determine  eligibility  is  not  the  same  as 
providing  legal  assistance.  Nor  does  the 
section  prohibit  recipients  from 
providing  some  limited  service  to 
applicants  who  are  financially 
ineligible.  For  example,  if  after 
completing  intake,  a  recipient  finds  an 
applicant  to  be  ineligible,  the  recipient 
may  provide  the  applicant  with  referrals 
to  other  sources  of  legal  or  other 
assistance  that  could  be  helpful,  may 
provide  pamphlets  or  other  written 
materials  that  are  available  to  assist  the 
applicant,  or  may  provide  some  simple, 
basic  advice  that  would  enable  the 
applicant  to  handle  his  or  her  own 
problem  without  legal  assistance. 

Deletion  of  Current  §1611.5 
Determination  of  Eligibility 

The  provisions  of  this  section  have 
been  incorporated  into  other  sections  of 
the  proposal  to  simplify  the  regulation 
and  give  it  a  more  logical  and  easy-to- 
follow  structure. 

Section  1611.5    Au  thorized  Exceptions 
to  the  Recipient's  Annual  Income 
Ceilings 

This  section  includes  subsections 
from  §§1611.4  and  1611.5  of  the  current 
regulation,  but  they  have  been  reordered 
and  revised.  These  factors,  which  may 
be  considered  here,  should  be  viewed  as 
limitations  on  an  appficants  use  of  his/ 
her  income  that  would  permit  a 
recipient  to  deem  the  applicant  as 
falling  below  the  income  ceiling. 

Section  1611.5(a) 

The  changes  were  designed 
principally  to  simplify  the  language  of 
the  regulation,  although  the  revisions 
contained  in  the  introductory  language 
to  the  section  do  provide  recipients  with 
slightly  more  flexibility  in  deciding 
which  applicants  for  service  whose 
unadjusted  income  exceeds  125%  of  the 
official  poverty  line  nevertheless  may  be 


deemed  to  be  financially  eligible.  The 
current  regulation  permits  consideration 
of  applicants  for  service  whose 
unadjusted  income  is  below  150%  of 
the  national  LSC  eligibility  level,  or 
187.5%  of  the  official  poverty  line.  This 
proposal  simplifies  the  calculation  and 
raises  the  outside  limit  for  unadjusted 
income  to  200%  of  the  official  poverty 
line.  The  introduction  also  makes  it 
clear  that  the  applicant  must  still  meet 
the  asset  limit  test  in  §  1611.3(b)  and 
that  the  recipient  should  still  consider 
the  factors  in  §  1611.3(c)  before  deciding 
whether  to  serve  any  particular  person. 

Section  1611.5(a)(1) 

The  language  of  this  subsection  was 
revised  to  make  it  clear  that  recipients 
could  serve  persons  up  to  200%  of 
poverty  if  the  person  was  seeking  to 
maintain  benefits  as  well  as  to  secure 
them  in  the  first  instance. 

Section  1611.5(a)(2) 

This  new  subsection  was  added  to 
permit  recipients  to  serve  persons  with 
incomes  up  tt)  200%  of  poverty  to 
secure  or  maintain  disability  benefits, 
but  only  if  without  those  benefits  the 
person  would  be  otherwise  eligible.  The 
Committee  felt  that  for  many  disabled 
persons,  disability  benefit  programs 
provided  only  subsistence  support  and 
those  individuals  should  be  treated  in 
the  same  way  as  those  seeking  to  secure 
or  maintain  benefits  available  on  the 
basis  of  financial  need.  The  Committee 
also  recognized,  however,  that  many 
disabled  individuals  who  are  eligible  for 
disability  benefits  may  not  be 
particularly  economically 
disadvantaged,  and  should  not  be 
eligible  for  legal  assistance  simply  by 
virtue  of  their  eligibility  for  those 
benefits. 

Section  1611.5(a)(3j 

This  subsection  lists  those  factors  that 
a  recipient  should  consider  in  making  a 
determination  that  a  particular 
applicant  for  service  whose  income  is 
between  125%  and  200%  of  poverty 
should  be  deemed  eligible  for  LSC- 
funded  services.  The  factors  are,  with 
several  changes  discussed  below,  the 
same  as  those  factors  that  appear  in 
§  1611.5  (b)  of  the  current  regulation. 

Paragraph  (B)  has  been  revised  to 
make  it  clear  that  if  a  person's  medical 
expenses  are  reimbursed,  through 
insurance  or  a  government  program 
such  as  Medicare  or  Medicaid,  those 
reimbursed  expenses  cannot  be 
deducted  in  determining  eligibility;  if, 
however,  if  a  person  has  paid  bills  and 
is  awaiting  future  reimbursement,  those 
expenses  could  be  deduced.  In  that  case, 
when  the  actual  reimbursement  is 
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t  lere  would  be  an  increase  in 
a  potential  change  in 
see  §1611.10.  In 
language  has  been  changed 
clear  that  a  person  whose 
ievoted  primarily  to  payment 
expenses  may  be  considered 
LSC  services  without  regard 
but  only  if  the  applicant's 
not  exceed  the  recipient's 
ceiling  after 
expenses  are  deducted. 

(C)  has  been  revised  in 
First,  the  proposal 
discrimination  against  the 

that  is  inherent  in  the 
,  which  does  not  exclude 
from  the  calculation  of 
i[icome.  Second,  since 
a  id/or  child  support  payments 
current  or  former  spouse  or 
)arent  are  included  in  the 
inilion  of  income  for  those 
them,  the  Committee 
they  should  also  be 
rom  income  for  those  who 
Another  issue  that  has  ari.sen 
to  time  is  the  treatment  of 
mortgage  payments  under 

In  general,  rent  for 
not  been  included  as  a 
ion  under  this  section,  but 
Counsel's  opinions  have 
mortgage  payments  as  fixed 
ere;  iting  a  discrimination  against 

favor  of  homeowners.  In  order 
di»  Timinate  against  renters,  both 
I  lortgage  payments  should  be 
same  way.  The  Committee 
on  whether  both  rent 
je  pa^TTients  should  be 
as  factors.  The  Committee 
comments  on  any  other  types 
s  or  obligations  that  should 
^  included  in  the  language 
or  in  the  Commentary. 
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Section  16H.5(b) 

The  Committee  proposes  to  revise  the 
provision  in  the  current  regulation  that 
requires  recipients  to  maintain  specific 
documentation  relating  to  decisions  to 
provide  representation  to  individuals 
whose  income  is  between  125%  and 
187.5%  of  poverty.  The  Committee 
believes  that  requiring  the  recipient  to 
keep  this  information  in  the  client's  file, 
as  is  the  case  under  the  current 
regulation,  could  interfere  with  LSC's 
ability  to  have  access  to  the  information 
that  it  needs  without  going  into  the 
client  case  files  and  possibly 
compromising  confidentiality.  Thus,  the 
record  that  the  recipient  keeps  to  meet 
the  requirement  of  this  section  for 
purposes  of  informing  LSC  about  the 
exceptions  should  be  maintained 
separate  from  any  client  case  files.  The 
Committee  also  believes  that  the  current 
provision  does  not  contain  sufficient 
protection  to  insure  that  LSC  would  not 
have  access  to  any  client  information 
that  should  be  protected  under 
applicable  rules  of  professional 
responsibiUty,  and  has  incorporated  a 
reference  to  §  1611.3(d)  that  delineates 
the  parameters  of  LSC's  access  to  such 
infonnation.  The  Committee  noted  that, 
under  the  proposed  regulation,  the 
applicable  rules  were  those  of  the 
jurisdiction  where  the  records  were  kept 
or  where  the  services  were  provided, 
whichever  were  more  protective  of  the 
client's  privacy.  However,  the 
Corporation  seeks  comments  on  any 
conflict  of  laws  questions  that  would  be 
raised  by  the  proposed  provision. 

Section  1611.6    Asset  Ceilings 

Section  1611.6(a) 

The  requirement  for  annual 
establishment  of  asset  ceilings  and 
transmittal  to  LSC  has  been  deleted  in 
keeping  with  the  Committee's  effort  to 
eliminate  unnecessary  reporting 
requirements.  Compliance  with  the 
asset  ceiling  guideline  requirement  can 
be  assured  through  periodic  monitoring, 
self-assessments,  or  other  compliance 
processes.  The  proposed  revised 
subsection  requires  that  recipients 
review  their  asset  ceilings  as  part  of  the 
overall  review  of  eligibility  policies  or 
guidelines  that  must  be  done  at  least 
once  every  three  years  under  §  1611.3'a) 
of  this  proposed  regulation.  In  addition, 
language  has  been  added  to  make  it 
clear  that  asset  guidelines  must  be 
considered  in  determining  eligibility  for 
service,  whether  the  applicant's  income 
is  below  125%  of  poverty  or  below 
200%  of  poverty.  Finally,  the 
Committee  deleted  the  language  that 
required  recipients  to  consider  non- 
liquid  as.sets.  The  LSC  Act.  section 


1007{a)(2)(B)(i).  only  requires  that  LSC 
guidelines  ensure  that  recipients  take 
into  account  liquid  assets;  it  does  not 
mention  non- liquid  assets.  When  part 
1611  was  amended  in  1983,  LSC  added 
the  requirement  for  consideration  of 
non-hquid  assets.  When  read  with  the 
definition  of  assets  contained  in 
§  1611.2.  this  proposal  goes  back  to  the 
original  treatment  of  assets  in  the  first 
regulation  and  in  the  LSC  Act. 

Section  1611.6(b) 

The  Committee  deleted  the  specific 
items  that  the  current  regulation 
requires  be  considered  in  establishing 
asset  guidelines  and  those  that  the 
current  regulation  permits  to  be 
exempted  from  the  asset  guidelines.  The 
Committee  felt  that  this  level  of  detail 
was  not  required  by  the  Act  and  was 
inappropriate  to  include  in  the 
regulation,  and  that  recipients  should  be 
able  to  establish  asset  guidehnes  barsed 
on  their  determination  of  local 
conditions,  with  flexibility  to  consider 
the  circumstances  of  a  particular 
applicant  for  service  as  well  as  local 
economic  conditions  and  other  local 
concerns.  In  addition,  the  Committee 
felt  that  it  was  appropriate  to  explicitly 
permit  recipients  to  look  to  other 
existing  federal  or  state  asset  e.xemption 
schemes  for  guidance  in  setting  their 
own  guidelines. 

Section  1611.6(c) 

The  language  of  this  subsection  has 
been  revised  to  correct  a  reference  in  the 
current  regulation  to  "minimum",  rather 
than  "maximum"  asset  ceilings.  In 
addition,  the  subsection  was  revised  to 
make  it  clear  that  the  director  of  a 
recipient  could  designate  another  staff 
member  to  make  the  determination  to 
waive  the  asset  ceilings  in  unusual 
situations,  and  to  remove  the 
requirement  that  documentation  for 
such  waivers  be  maintained  in  the 
individual  cUent's  file.  This  was  done  to 
protect  materials  in  the  case  file  from 
inadvertent  and  improper  disclosure  to 
LSC. 

Section  16n.6(d) 

This  documentation  provision  has 
Ijeen  revised  to  refer  to  §  1611.8(d)  to 
describe  the  general  limitations  on 
LSC's  access  to  records  and  information. 

Section  1611.7    Group  Eligibility 

This  proposed  section  deals  with  the 
issue  of  group  eligibility  that  is 
addressed  in  §  1611.5(b)(2)(C)  of  the 
current  regulation.  The  Committee 
decided  to  treat  this  issue  in  a  separate 
section  to  make  it  clear  that  different 
criteria  apply  to  the  consideration  of 
whether  or  not  a  group  is  eligible  for 


LSC-funded  legal  assistance.  This 
proposal  incorporates  a  number  of 
revisions  to  the  current  language.  This 
new  language  is  based  on  the  original 
group  representation  provision  that  was 
in  effect  from  1976  until  1983.  While 
the  new  proposal  is  based  on  the  1976 
provision,  there  are  several  changes.  In 
order  to  clarify  the  provision,  the  order 
was  changed  and  some  of  the  language 
was  revised. 

Section  1611.7(a) 

The  Committee  added  a  reference  to 
"financial"  eligibility  of  group  members 
in  paragraph  (1)  To  make  it  clear  that 
group  members  had  only  to  be 
financially  eligible  for  services,  not  that 
they  would  actually  receive  services  for 
a  particular  matter.  Paragraph  (2)  which 
includes  the  "primary  purpose" 
provision,  was  revised  to  make  it  clear 
that  a  group  could  be  served  as  long  as 
its  main  function  or  activity  is  the 
furtherance  of  the  interests  that  benefit 
people  in  the  community  who  would  be 
eligible  for  legal  assistance  under  the 
Act,  and  the  representation  relates  to 
such  a  function  or  activity. 

Section  1611.7(b) 

This  new  provision  was  added  to 
emphasize  that  recipients  may  use  non- 
LSC  funds  to  provide  legal  assistance  to 
groups  that  do  not  meet  the  criteria  of 
this  section. 

The  Committee  discussed  whether  the 
group  representation  provisions  were 
sufficient  to  take  account  of  the 
uniqueness  of  Indian  tribes  and  raised 
the  issue  of  whether  the  regulation 
should  include  special  treatment  for 
tribes  under  this  section.  While  the 
Committee  did  not  propose  adding  any 
specific  language  to  the  proposal,  it 
would  welcome  comments  from 
members  of  the  Native  American 
community  and  others  on  the  degree  to 
which  the  proposed  language  meets  the 
concerns  of  that  community. 

Section  1611.8    Manner  of  Determining 
Financial  Eligibility. 

Section  1611.8(a) 

Many  of  the  revisions  in  this  section 
are  intended  to  simply  clarify  the 
language.  The  principal  changes  relate 
to  the  role  of  LSC  in  reviewing  intake 
forms  and  financial  information 
provided  to  recipients  by  applicants  for 
ser\'ices.  Under  the  current  regulation, 
the  Corporation  has  authority  to 
approve  both  the  forms  and  procedures 
that  a  recipient  uses  to  determine 
eligibility.  That  authority  is  no  longer 
contained  in  this  proposal.  In  addition, 
the  proposed  §  1611.8(a)  refers  to 


§  1611.8(d)  regarding  LSC's  access  to 
client  information. 

Section  1611.8(b) 

The  revisions  to  this  provision  are 
intended  to  clarify  the  language  of  the 
provision,  but  no  substantive  changes 
are  intended. 

Section  1611.8(c) 

This  new  provision  was  added  to 
make  it  clear  that  national  and  state 
support  centers  can  provide  assistance 
to  local  field  programs  or  co-counsel 
with  them  in  cases  without  making 
independent  eligibility  determinations 
for  clients  referred  by  field  programs. 
The  support  center  should,  of  course,  be 
able  to  satisfy  itself  that  such  a 
determination  was  actually  made  by  the 
field  program.  The  Committee  wished  to 
make  clear  that  a  support  center  was 
free  to  review  a  client's  eligibility  before 
undertaking  representation,  if  it  so 
chose,  but  it  was  not  required  to  do  so 
if  satisfied  by  the  actions  taken  by  the 
original  recipient. 

Section  1611.8(d) 

This  subsection  has  been  substantially 
revised  in  the  proposed  new  regulation. 
The  Committee  believes  that  the 
provisions  on  access  to  client  eligibility 
information  contained  in  the  current 
regulation  may  have  been  applied  in  a 
manner  that  was  inconsistent  with  the 
applicable  rules  of  professional 
responsibihty  and  section  1006(b)(3)  of 
the  LSC  Act  that  prohibits  LSC  from 
abrogating  the  authority  of  states  and 
local  jurisdictions  to  enforce  those  rules. 
The  ABA's  Standing  Committee  on 
Legal  Aid  and  Indigent  Defendants 
("SCLAID")  expressed  great  concern 
about  the  protection  of  client 
confidences,  secrets,  and  other 
information  gained  in  the  course  of 
representation.  SCLAID  urged  the 
Committee  to  adopt  rules  that  would 
permit  LSC  to  have  access  to 
information  only  in  a  manner  consistent 
with  the  applicable  rules  of  professional 
responsibility.  The  Committee  proposal 
makes  it  clear  that  information 
disclosed  by  a  client  or  applicant  for 
service  in  order  to  establish  ehgibility 
for  services  should  not  be  disclosed  to 
LSC  or  to  any  third  party  without  the 
express  WTitten  permission  of  the  client 
or  applicant,  imless  disclosure  is 
permitted  by  and  would  not  violate  the 
attorney-client  privilege  and  the 
applicable  rules  of  professional 
responsibility.  The  Committee 
recognized  that  such  a  provision  might 
mean  that  LSC  could  be  subject  to 
somewhat  different  rules  in  each 
jurisdiction,  but  agreed  that  Congress,  in 
enacting  section  1006(b)(3)  of  the  Act, 


clearly  intended  that  the  state  or  local 
rules  would  govern.  The  Committee 
noted  that  LSC  would  have  to  discharge 
its  responsibilities  for  ensuring  that  LSC 
funds  were  used  to  serve  only 
financially  eligible  clients  and  in  a 
manner  consistent  with  the  disclosure 
requirements  of  each  jurisdiction.  LSC 
is  working  to  develop  general 
procedures  to  permit  it  to  fulfill  its 
obligations  in  this  regard.  The 
Committee  welcomes  comments  that 
would  assist  the  Corporation  in 
designing  such  procedures. 

Finally,  the  Committee  proposal 
noted  that  recipients  may  reveal  to  third 
parties  information  provided  by  a  client 
or  applicant  to  establish  eligibility  when 
the  disclosure  of  the  information  is 
implicitly  authorized  in  order  to  carry 
out  the  representation,  as  permitted  bv' 
Rule  1.6(a)  of  the  ABA's  Model  Rules  of 
Professional  Conduct,  subject  to  any 
variations  in  the  rules  adopted  by 
various  states  or  local  jurisdiction. 
There  are  many  situations  where  the 
client  either  wants  such  disclosures 
made  or  where  it  can  be  assumed  that 
the  client  wants  disclosure  made  in 
order  to  advance  the  task  the  lawyer  has 
been  asked  to  carry  out  on  behalf  of  the 
client.  Examples  include  sharing 
financial  information  about  a  client  with 
the  court  or  counsel  for  the  opposing 
party  in  a  divorce  action  where 
necessary  to  establish  appropriate 
alimony  or  child  support  payments  or 
with  an  administrative  agency  that  has 
cut  off  welfare  benefits  based  on  the 
alleged  existence  of  other  income. 
Clearly,  by  seeking  representation  in 
these  cases,  a  client  has  implicitly 
authorized  the  limited  sharing  of 
information  needed  for  full 
representation,  but  has  not  authorized 
the  disclosure  of  that  information  for 
other  purposes  not  directly  related  to 
the  case  or  matter. 

The  Committee  discussed  the  possible 
need  for  LSC  to  develop  a  records 
retention  policy  to  ensure  that 
recipients  maintained  records  relating  to 
eligibility  for  a  sufficient  period  to 
guarantee  accountability.  The 
Committee  did  not  recommend  any 
particular  policy,  but  would  hke  to 
receive  comments  on  whether  such  a 
policy  would  be  desirable  and  what 
should  be  included  in  such  a  policy. 

Section  1611.9    Retainer  Agreement 

Section  1611.9(a) 

While  keeping  the  requirement  for 
recipients  to  execute  written  retainer 
agreements  with  all  clients  who  are 
represented  by  the  recipient,  the 
Committee  decided  to  delete  the 
requirement  that  LSC  approve  or  reject 
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Section  1 411.9(b) 
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case  that  it  would  be  impossible  to 
protect  client  identity  by  redacting  only 
client  identifying  information  such  as 
name  and  address.  In  such  a  case,  all 
additional  information  that  could 
indirectly  reveal  client  identity  would 
have  to  be  redacted  as  well. 

In  cases  where  the  identity  of  the 
chent  is  already  known,  review  of  a 
retainer  agreement  could  reveal 
substantial  information  that  relates  to 
representation.  SCLAID  reiterated  its 
concern  about  protection  of  client 
information.  Clearly,  the  Corporation 
would  need  to  devise  procedures  that 
would  balance  its  need  to  ensure  that 
retainer  agreements  are  being  properly 
executed  and  mainttuned,  while 
appropriately  protecting  client 
information.  The  Committee  welcoriies 
comments  on  such  procedures. 

Section  1611.9(d) 

The  Committee  adopted  additional 
language  in  its  revision  of  this  provision 
to  expand  the  explanation  of  the 
circumstances  under  which  a  retainer 
agreement  was  not  necessary,  such  as 
when  the  service  was  of  brief  duration 
or  very  limited  in  scope.  This  provision 
would  be  particularly  important  for 
programs  that  operate  telephone 
hotlines,  where,  in  many  instances,  the 
services  consist  of  limited  advice  or 
consultation  and  the  only  contact  with 
the  client  is  via  telephone.  The  issue  is 
where  to  strike  the  balance  between 
protecting  the  interests  involved  and 
limiting  the  administrative  burdens  on 
recipients.  The  Committee  invites 
public  comment  on  this  issue. 

Section  161 '.9(e) 

This  provision  was  added  to  deal  with 
the  situation  where  a  state  or  national 
support  cent'jr  has  joined  a  case  brought 
by  a  local  recipient  as  co-counsel.  This 
provision  makes  it  clear  thr.t  the  chent 
must  have  notice  that  another  program 
is  assisting  in  the  representation,  and 
the  original  retainer  agreement  must  be 
broad  enough  in  scope  to  encompass  the 
new  services  that  are  being  provided. 
The  Committee  wanted  to  distingiiish 
the  co-counselling  situation  from  the 
case  where  a  local  field  program  turned 
the  representation  over  to  a  support 
center  or  other  recipient,  with  the 
original  recipient  no  longer  serving  as 
counsel  in  the  case.  The  Committee  felt 
that  a  new  retainer  agreement  should  be 
required  in  that  situation,  but  invites 
comments  on  the  issue.  Nothing  in  this 
provision  would  prevent  a  support 
center  from  executing  a  new  retainer 
agreement  with  a  client,  even  when  the 
relationship  is  clearly  one  where  the 
support  center  is  only  a  co-counsel  in 
the  case,  and  th«re  may  be  situations 


where  it  would  be  necessary  or  prudent 
for  it  to  do  so. 

The  Committee  also  wished  the 
Conmientary  to  make  clear  that  this 
provision  was  not  applicable  to 
situations  where  a  recipient  does  intake 
and  financial  eligibility  screening  for  an 
applicant  for  service  and  then  refers  the 
applicant  to  another  attorney  who  has 
agreed  to  represent  the  applicant  on  a 
pro  bono  basis,  either  through  the 
recipient's  PAI  program  or  on  some 
other  basis.  In  that  instance,  the  private 
attorney,  not  the  recipient,  is 
representing  the  client,  and  any  retainer 
agreement  should  be  made  between  the 
client  and  the  private  attorney,  subject 
to  any  appropriate  standards  governing 
pro  bono  practice.  The  Committee 
invites  additional  comments  on  this  or 
other  situations  that  may  arise  where 
other  attorneys  are  involved  in  the 
representation  of  eligible  clients. 

Section  1611.10    Change  in 
Circunfistances 

The  Committee  proposes  r.vo 
revisions  to  the  current  language.  The 
first  changes  the  phrase  "is  sufficiently 
likely  to  continue"  to  "is  sufficient  and 
is  likely  to  continue,"  in  order  to  clarify 
what  is  meant  by  the  phrase.  The 
second  revision  expands  the  language 
regarding  professional  responsibilities. 
The  recipient  may  have  obligations  to 
the  client  beyond  those  of  the 
individual  attorney  and  ethical  concerns 
might  be  broader  than  professional 
responsibilities.  In  addition,  the 
Committee  invites  comments  from  the 
public  as  to  whether  this  provision  is 
adequate  to  deal  with  the  issue  of  when 
a  change  in  a  client's  circumstances 
would  require  discontinuation  of 
representation  by  the  recipient  and  what 
procedures  a  recipient  should  follow  to 
effect  such  discontinuation. 

List  of  Subjects  in  45  CFR  Part  1611 

Legal  services. 

For  reasons  set  forth  in  the  preamble. 
LSC  proposes  to  revise  45  CFR  part  1611 
to  read  as  follows: 

PART  1611— ELIGIBIUTY 

Cat* 

1611.1  Purpose. 

1611.2  Definitions. 

1611.3  Eligibility  policies  or  guidelines. 

1611.4  Annual  income  ceilings. 

1611.5  Authorized  exceptions  to  th« 
recipient's  annual  income  ceiling. 

1611.5    Assetceilings. 

1611.7  Group  eligibility. 

1611.8  Manner  of  determining  financial 
eligibility. 

1611.9  Retainer  agreem«nt. 

1611.10  Change  in  circumstances. 


Appendix  A— Legal  Services 
Corporation  Poverty  Guideline 

Note:  Appendix  A:  Tiie  Corporation  is  not 
requesting  comments  on  the  current 
Appendix.  The  Appendix  is  revised 
annually,  after  the  Corporation  receiv-es  the 
new  Federal  Poverty  Guidelines. 
Accordingly,  the  Appendix  will  be  revised 
for  1995  at  a  later  date. 

Authority:  42  U.S.C.  2996e(b)(l). 
2996e(b)(3).  2996f(a)(l).  2996Ha)(2). 

§1611.1    Purpose. 

This  part  is  designed  to  ensure  that  a 
recipient  will  determine  eligibility  for 
legal  assistance  according  to  financial 
and  other  criteria  that  take  account  of 
factors  that  influence  an  individual's  or 
group's  ability  to  obtain  legal  assistance, 
and  to  afford  sufficient  latitude  for  a 
recipient  to  consider  local 
circumstances  and  its  own  resource 
limitations.  This  part  also  seeks  to 
insure  that  eligibility  is  determined  in  a 
manner  conducive  to  development  of  an 
effective  attorney-client  relationship. 

§1611.2    Definitions. 

(a)  Applicable  rules  of  professional 
responsibility  means  the  rules  of  ethics 
and  professional  responsibility 
generally  applicable  to  attorneys  in  the 
jurisdiction  where  the  recipient  either 
provides  legal  services  or  maintains  its 
files. 

(b)  Assets  means,  at  a  minimum,  cash 
or  other  liquid  assets  or  resources  that 
are  readily  convertible  to  cash,  which 
are  currently  and  actually  available  to 
the  applicant  and  which  could  be  used 
to  retain  private  counsel. 

(c)  Governmental  program  for  low 
income  individuals  or  families  means 
any  Federal,  State  or  local  program  that 
provides  benefits  of  any  kind  to  persons 
whose  eligibility  is  determined  on  the 
basis  of  financial  need. 

(d)  Income  means  actual  current 
annual  total  cash  receipts  before  taxes  of 
all  persons  who  are  resident  members 
of.  and  contribute  to  the  support  of  a 
household  or  family  unit. 

(e)  Total  cash  receipts  include,  but  are 
not  limited  to,  money,  wages  and 
salaries  before  any  deduction;  net 
income  from  self-employment;  regular 
cash  payments  from  public  assistance 
and  other  benefit  programs;  and  other 
regular  or  recurring  sources  of  financial 
support  that  are  currently  and  actually 
available  to  the  applicant  for  service. 

§  1 61 1 .3    ElJgit>iUty  policies  or  guidelines. 
(a)  The  governing  body  of  a  recipient 
shall  adopt  eligibility  policies  or 
guidelines,  consistent  with  this  part,  for 
determining  the  eligibility  of  persons 
and  groups  seeking  legal  assistance 
under  the  Act  The  governing  body  shall 


review  its  eligibiUty  policies  or 
guidelines  at  least  once  every  three 
years  and  make  adjustments  if 
necessary. 

(b)  In  addition  to  consideration  of 
income  under  §§1611.4  and  1611.5,  tlie 
recipient's  eligibiUty  policies  or  . 
guidelines  shall  provide  that,  before 
undertaking  representation  or  providing 
services  to  an  applicant,  the  recipient 
shall  consider  the  existence  of  assets 
available  to  the  applicant,  and  shall 
disqualifj-  any  applicant  for  service 
whose  assets  are  in  excess  of  the  asset 
ceiling  set  by  the  recipient  pursuant  to 

§  1611.6,  unless  a  waiver  is  granted 
pursuant  to  §  1611.6(c). 

(c)  The  recipient's  eligibility  policies 
or  guidelines  may  also  provide  for 
consideration  of  the  following  factors 
which  may  be  used  by  the  recipient  to 
determine  whether  or  not  to  provide 
services  to  a  particular  financially 
eligible  appHcant  for  sen'ice: 

(1)  The  apphcant's  current  income 
prospects,  taking  into  account  seasonal 
variations  in  income; 

(2)  The  availabihty  of  private  or  other 
legal  representation  at  low  or  no  cost 
with  respect  to  the  particular  matter  in 
which  assistance  is  sought; 

(3)  The  consequences  for  the 
individual  or  group  if  legal  assistance  is 
denied; 

(4)  Other  significant  factors  that  affect 
an  individual's  financial  inabiUty  to 
afford  legal  assistance,  which  may 
include  evidence  of  a  prior 
administrative  or  judicial  determination 
that  a  person's  present  lack  of  income 
results  from  rehisal  or  unwillingness, 
without  good  cause,  to  seek  or  accept 
suitable  employment;  and 

(5)  Any  other  case  acceptance  criteria, 
in  addition  to  the  recipient's  priorities 
established  und^r  Part  1620  of  these 
regulations,  that  the  recipient  may 
utilize  to  determine  which  cases  to 
accept  from  among  cases  of  financially 
eligible  persons  or  groups.  Such  criteria 
shall  include,  but  are  not  limited  to, 
consideration  of  the  merits  of  the 
applicant's  claim  and  any  conflicts  of 
interest  that  may  exist. 

§1611.4    Annualincome ceilings. 

(a)  Every  recipient  shall  estabfish  an 
annual  income  ceiling.  Unless 
disqualified  on  the  basis  of  assets  under 
§  1611.3(b),  applicants  for  services 
whose  income  falls  below  the 
recipient's  annual  income  ceiling  will 
be  considered  financially  efigible  to 
receive  legal  assistance  supported  with 
funds  provided  imder  the  Act,  subject  to 
the  recipient's  consideration  of  the 
factors  described  in  §  1611.3(c). 

(b)  Unless  specifically  authorized  by 
the  Corporation,  a  recipient  shall  not 


estabUsh  an  annual  income  ceiUng  that 
exceeds  a  maximum  of  one  himdred  and 
twenty-five  percent  (125%)  of  tlie 
current  official  Federal  Poverty 
Guidelines.  The  calculations  of  125%  of 
the  current  Federal  Poverty  Guidelines 
are  set  forth  in  Appendix  A  to  this  part 
as  revised  annually.  The  recipient's 
governing  body  shall  review  the 
recipient's  annual  income  ceiling 
annually  and  consider  any  changes 
made  in  Appendix  A  to  th»s  part. 

(c)  Before  establishing  its  annual 
income  ceiling,  a  recipient  shall 
consider  cost  of  living  in  the  serv  ice 
area.  The  recipient  shall  also  consider 
other  factors  that  it  determines  are 
relevant.  These  factors  may  include,  but 
are  not  hmited  to: 

(1)  The  number  of  clients  who  can  be 
served  by  the  resources  of  the  recipient; 

(2)  The  population  who  would  be 
eligible  at  and  below  alternative  income 
ceilings;  and 

(3)  The  availability  and  cost  of  legal 
services  provided  by  the  private  bar  in 
the  area. 

(d)  Unless  authorized  by  §  1611.5.  no 
person  whose  income  exceeds  the 
annual  income  ctiling  established  bv  a 
recipient  shall  be  eligible  for  legal 
assistance  supported  with  funds 
provided  under  the  Act,  but  this  part 
does  not  prohibit  a  recipient  from 
providing  legal  assistance  to  an 
applicant  for  service  whose  annual 
income  exceeds  the  annual  income 
ceiling  established  by  the  recipient,  if 
the  legal  assistance  provided  to  the 
person  is  supported  in  whole  by  fimds 
from  a  source  other  than  the 
Corporation. 

§1611.5    Autt^orizcd  exceptions  to  the 
recipient's  annual  income  ceiling. 

(a)  Subject  to  the  recipient  s 
consideration  of  the  factors  described  in 
§  1611.3(c),  an  applicant  for  ser\ice 
whose  income  exceeds  the  annual 
income  ceiling  established  by  a 
recipient,  but  does  not  exceed  200%  of 
the  Federal  Poverty  Guidelines,  may  be 
provided  legal  assistance  supported  by 
funds  provided  under  the  Act  if  the 
applicant  would  not  be  disqualified  on 
the  basis  of  assets  under  §  1611.3(b). 
above;  and 

(1)  The  applicant  is  seeking  legal 
assistance  to  secure  or  maintain  benefits 
provided  by  a  governmental  program  foi 
low  income  individuals  or  families; 

(2)  The  applicant  is  seeking  legal 
assistance  to  secure  or  maintain  benefits 
provided  by  a  governmental  program  for 
the  disabled,  but  only  if  without  those 
benefits  the  applicant's  income  would 
not  exceed  the  recipient's  annual 
income  ceiling;  or 
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(3)  The  recipient  determines  that  the 
applicant  should  be  deemed  to  be 
eligible  fc  r  services  on  the  basis  of  one 
or  more  c  f  the  following  factors  that 
restrict  tli  e  applicant's  financial  ability 
to  afford  )rivate  legal  assistance: 

(i)  The  ippHcant's  current  income 
prospects ,  taking  into  account  seasonal 
variation;  in  income; 

(ii)  Uni  Bimbursed  medical  or  nursing 
home  exj  enses,  but  if  an  applicant's 
income  ii  primarily  committed  to 
medical  c  r  nursing  home  expenses,  the 
applicant  may  be  served  if  his  or  her 
income  ii  over  200  percent  of  the 
Federal  P  overty  Income  Guidelines  but 
does  not  ;xceed  the  recipient's  annual 
income  c  filing  after  such  expenses  are 
deducted ; 

(iii)  Fv  ed  debts  and  obligations, 
includinj  but  not  limited  to,  current 
Federal,  i  tate  or  local  taxes  withheld 
from  sale  ry  or  paid  periodically,  unpaid 
Federal,  i  tate  or  local  taxes  from  prior 
years,  ch  Id  support  or  alimony 
payment: ;  made  to  a  current  or  former 
spouse,  custodial  parent,  guardian  or 
other  cus  lodian  of  a  dependent  minor 
child; 

(iv)  Ch  Id  care,  transportation,  and 
other  exp  enses  necessary  for 
employrr  ent.  job  training  or  educational 
activities  in  preparation  for 
emplovn  ent; 

(v)  Uni  isual  expenses  associated  with 
age  or  di;  ability  of  a  resident  family 
member;  or 

(vi)  Ot  ler  significant  factors  that  the 
recipient  finds  are  related  to  the 
applican  s  financial  ability  to  afford 
private  l(  gal  assistance. 

(b)  In  t  ie  event  that  a  recipient 
determir  es  that  it  will  provide  legal 
assistanc  e  pursuant  to  §  1611.5(a),  the 
recipient  shall  document  the  specific 
factor(s)  relied  on  to  make  the 
determir  ation.  The  recipient  shall  keep 
such  rec  )rds  as  are  necessary  to  inform 
the  Corp  aration  as  to  the  number  of 
such  cas  ;s  and  the  specific  factors  relied 
on  to  make  such  determinations, 
consistei  it  with  the  restrictions  on 
disclosu  e  contained  in  §  1611.8(d). 


§1611.6 

(a)Th 
recipien 
incorpoi^t 
to  be  uti 
for  serv 
and  161 
requirec 
shall  review 
at  least 
adjust 

(b)In 
the  reci 
exemptibns 
under 


JMI 


Asset  ceilings. 
I  governing  body  of  the 
shall  establish  guidelines 
ing  reasonable  asset  ceilings 
zed  in  determining  eligibility 
under  §§  1611.3(b),  1611.4 
.5.  As  part  of  the  review 
under  §  1611.3(a),  the  recipient 
its  asset  ceiling  guidelines 
(  nee  every  three  years  and 
em  as  necessary. 
!stablishing  such  guidelines, 
J  lent  may  consider  asset 
which  may  be  available 
or  Federal  law. 


1  :es  1 


S  ate  I 


(c)  The  asset  ceiling  guidelines  may 
provide  authority  for  the  director  of  the 
recipient  or  the  director's  designee  to 
waive  the  ceilings  on  maximum 
allowable  assets  in  unusual  situations. 

(d)  In  the  event  such  a  waiver  is 
granted,  the  recipient  shall  document 
the  factors  considered  in  granting  the 
waiver.  The  recipient  shall  keep  such 
records  as  are  necessary  to  inform  the 
Corporation  as  to  the  number  and  the 
specific  factors  considered  in  granting 
such  waivers,  consistent  with  the 
restrictions  on  disclosure  contained  in 
§  1611.8(d). 

§1611.7    Group  eligibility. 

(a)  A  recipient  may  provide  legal 
assistance  to  a  group,  corporation, 
association  or  other  entity  if  such  group 
or  entity  provides  information  showing 
that  it  lacks,  and  has  no  practical  means 
of  obtaining,  funds  to  enable  it  to  obtain 
private  counsel  in  the  matter  on  which 
representation  is  sought,  and  that  it: 

(1)  Is  primarily  composed  of  persons 
who  are  financially  eligible  for  legal 
assistance  under  the  Act  and  this  part; 
or 

(2)  Has  as  its  principal  function  or 
activity  the  furtherance  of  interests  that 
benefit  those  persons  in  the  community 
who  would  be  financially  eligible  for 
legal  assistance  under  the  Act  and  this 
part,  and  the  representation  sought 
relates  to  such  a  function  or  activity. 

(b)  This  part  does  not  prohibit  a 
recipient  from  providing  legal  assistance 
to  a  group  or  entity  that  does  not  meet 
the  requirements  of  this  section  if  the 
legal  assistance  is  supported  in  whole 
by  funds  from  a  source  other  than  the 
Corporation. 

§  1611.8    Manner  of  determining  eligibility. 

(a)  A  recipient  shall  adopt  simple 
intake  forms  and  procedures  to  obtain 
financial  and  other  information  from 
individuals  and  groups  to  determine 
eligibility  in  a  manner  that  promotes  the 
development  of  trust  between  attorney 
and  client.  The  forms  shall  be  preserved 
by  the  recipient  and  information 
contained  in  the  forms  may  be  disclosed 
only  in  a  manner  that  is  consistent  with 
§  1611.8(d). 

(b)  If  there  is  substantial  reason  to 
doubt  the  accuracy  of  the  financial  or 
other  eligibility  information  provided  by 
an  individual  or  group  client  or 
applicant  for  service,  a  recipient  shall 
make  appropriate  inquiry  to  verify  the 
information,  in  a  manner  consistent 
with  the  attorney-client  relationship. 

(c)  When  one  recipient  has 
determined  that  a  client  is  eligible  for 
service  in  a  particular  case  or  matter, 
that  recipient  may  request  another 
recipient  to  extend  legal  assistance  or 


undertake  representation  on  behalf  of 
that  client  in  the  same  case  or  matter  in 
reliance  upon  the  initial  eligibility 
determination.  The  subsequent  recipient 
is  not  required  to  review  or  redetermine 
the  client's  eligibility  unless  there  is  a 
change  of  circumstances  as  described  in 
§  1611.10  or  there  is  substantial  reason 
to  doubt  the  validity  of  the  original 
determination. 

(d)  Information  furnished  to  a 
recipient  by  a  client  or  an  applicant  for 
service  to  establish  eligibility  shall  not 
be  disclosed  to  the  Corporation  or  to  any 
third  party  who  is  neither  employed  nor 
retained  by  the  recipient,  nor  associated 
with  the  recipient  as  co-counsel  in  the 
representation  of  the  client,  without  the 
express  wnritten  consent  of  the  client  or 
applicant  except  as  such  disclosure  may 
be  permitted  without  violation  of  the 
attorney-client  privilege  or  applicable 
rules  of  professional  responsibility. 
Nothing  in  this  paragraph  would 
prohibit  an  attorney  from  revealing 
information  provided  by  a  client  that  is 
implicitly  authorized  to  be  revealed  in 
order  to  carry  out  the  representation. 

§1611.9    Retainer  agreement 

(a)  A  recipient  shall  execute  a  written 
retainer  agreement  with  each  individual 
or  group  client  or  named  class 
representative  who  is  represented  by  the 
recipient,  in  a  form  consistent  with  the 
applicable  rules  of  professional 
responsibility  and  prevailing  practices 
in  die  recipient's  service  area. 

(b)  The  retainer  agreement  shall  be 
executed  when  representation 
commences  or  as  soon  thereafter  as  is 
practicable. 

(c)  The  recipient  shall  retain  the 
executed  retainer  agreement  and  shall 
make  the  agreement  available  for  review 
by  the  Corporation  in  a  manner  that 
protects  from  disclosure  any 
information  protected  by  the  attorney- 
client  privilege  or  the  appUcable  rules  of 
professional  responsibility. 

(d)  A  recipient  is  not  required  to 
execute  a  written  retainer  agreement 
when  only  providing  limited  advice, 
consultation,  or  brief  service. 

(e)  When  one  recipient  has  executed 
a  retainer  agreement  with  a  client, 
another  recipient  acting  as  co-counsel 
may  extend  legal  assistance  or 
undertake  representation  on  behalf  of 
that  client  in  the  same  case  or  matter  at 
the  request  of  the  original  recipient 
without  executing  a  separate  retainer 
agreement,  as  long  as — 

(1)  The  additional  legal  assistance  or 
representation  is  within  the  scope  of  the 
original  retainer  agreement;  and 

(2)  the  client  has  received  wnitten 
notification  that  another  recipient  is 


providing  additional  legal  assistance  or 
representation  in  the  matter. 

§1611.10    Cttange  in  circumstances. 

If  an  eligible  client  becomes  ineUgible 
through  a  change  in  circumstances,  a 
recipient  shall  discontinue 
representation  if  the  change  in 
circumstances  is  sufficient,  and  is  likely 
to  continue,  to  enable  the  client  to 
afford  pri\'ate  legal  assistance,  and 
discontinuation  is  not  inconsistent  with 
applicable  rules  of  professional 
responsibilities. 

Dated;  Januarj- 10,  1995. 
Vic:tor  M.  Fortuno, 

General  Counsel. 
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is  Notice  of  Proposed 
ng.  the  Commission  begins  a 
I  ig  to  revise  its  Schedule  of 
Fees  in  order  to  recover  the 
regulatory  fees  that  Congress, 
to  section  9  of  the 

Act,  has  required  it  to 
Fiscal  Year  1995  (FY  1995). 
S.C.  159(b)(2).  The  current 
is  set  forth  in  §§1.1152 
.1155  of  the  Commission's 
CFR§§  1.1152-1.1155. 

<  re  proposing  adjustments  to 
ule  in  order  to  recover 

in  costs,  consistent  with 
that  Congress  has 

for  our  enforcement, 
rulemaking  and  international 
and  user  information  services 

1  47  U.S.C.  159(a).  In 
we  propose  to  amend  the 
to  assess  regulatory  fees  from 
of  services  not  now  included 

and  to  revise  our 
assessing  fees  for  certain 
rurrentlv  in  the  Schedule.  47 
9(b)(1)(A).  (b)(3).  Further,  we 
0  amend  the  format  of  the 
so  that  its  fee  categories  reflect 
n  the  Commission's  new 
ional  structure.^  47  U.S.C. 
Finally,  we  propose  to  adjust 
amount^  for  eligibility  for 
nt  payments  and  to  amend  our 
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lie  Law  103-317.  108  Stat.  172 
(;4pproved  .^ugust  26.  1994). 
fii  ally,  we  propose  to  add  to  the  Schedule 
<adio  Seaices  fee  category  and  an 

Services  fee  category.  Concurrently. 
10  delete  the  Private  Radio  Servii  e  fee 
ice  we  have  at}olished  the  Private  Radio 
we  proposed  to  amend  the  Common 
ice  fe«  category  and  the  Mass  Media 
feef  category  because  certain  services 
bject  to  regulation  by  the  Common 
u  and  the  Mass  Media  Bureau  are  now 
the  Wireless  Radio  Bureau  and  the 
1  Bureau  and  are.  thus,  properly  within 
the  Wireless  Radio  and  International 
categories.  Finally,  we  propose  to  add 
Distribution  Service  (MDS)  and 
Multipoint  Distribution  Service 
the  Mass  Media  Service  fee  category, 
them  from  the  Common  Carrier  Service 
since  these  services  are  now  regulated 
I  Mais  Media  Bureau. 
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procedures  governing  installment 
payments.  47  U.S.C.  159(f)(1). 

3.  In  many  instances,  the  regulatory 
fees  that  we  are  proposing  for  FY  1995 
are  significantly  higher  than  the  fees 
that  we  assessed  imder  the  statutory  fee 
schedule  to  recover  our  regulatory  costs 
for  FY  1994.  See  47  U.S.C.  159(g):  see 
also  Implementation  of  Section  9  of  the 
Communications  Act  (FY  1994  Order),  9 
FCC  Red  5333  (1994).  These  revisions 
result,  in  large  part,  from  increases  in 
the  amounts  that  Congress  has 
appropriated  for  Commission  activities 
whose  costs  must  be  recovered  through 
regulatory  fees.  As-noted,  the  amount 
appropriated  and  to  be  recovered 
through  regulatory  fees  is  5116,400.000. 
which  is  93  percent  more  than  the 
560.400,000  that  the  Commission  was 
required  to  recover  through  regulatory 
fees  in  FY  1994.  The  impact  of  this 
increase  is,  however,  offset  to  some 
e.xtent  by  revenues  from  services  that  we 
propose  to  add  to  the  Schedule  and  by 
increases  in  the  number  of  payment 
units,  e.g.,  subscribers,  in  certain  other 
services.3  Appendix  B  sets  forth  our 
proposed  Schedule  of  Regulatorv  Fees 
for  FY  1995. 

II.  Background 

4.  Section  9(a)  of  the  Act  authorizes 
the  Commission  to  assess  and  collect 
annual  regulatory  fees  to  recover  the 
costs,  as  determined  annually  by 
Congress,  that  it  incurs  in  carrying  out 
enforcement,  policy  and  rulemaking, 
international  activities,  and  user 
information  services.  47  U.S.C.  159(a). 
In  our  FY  1994  Order,  we  set  forth  the 
regulatory  fee  schedule  for  FY  1994  and 
prescribed  rules  to  govern  pavment  of 
the  fees,  as  required  by  Congress.''  47 
U.S.C.  159(f)(1). 

5.  For  FY  1994.  we  adopted  the 
Schedule  of  Regulatory  Fees  that 
Congress  enacted  in  section  9(g)  of  the 
Act,  and  required  regulator>'  fee 
payments  from  licensees  and  other 
regulatees  operating  in  the  Private 
Radio.  Mass  Media,  Common  Carrier 
and  Cable  Television  services.  We 
concluded  that  Congress  did  not  intend 
for  us  to  modify  section  9(g) 's  Schedule 
of  Regulatory  Fees  for  FY  1994,  and. 
thus,  declined  to  amend  the  statutory 
fee  schedule  in  any  way.'^  See  FY  1994 
Order  a\  para.  12. 


6.  For  fiscal  years  after  FY  1994, 
however,  sections  9(b)  (2)  and  (3) 
provide  for  annual  "Mandatory 
Adjustments"  and  "Permitted 
Amendments"  to  the  Schedule  of 
Regulatory  Fees.  In  making  section 
9(b)(2)'s  mandatory  adjustments,  we  are 
first  to  consider  the  amount  we  are  to 
collect  as  set  forth  in  our 
Appropriations  Act.  47  U.S.C. 
§§  159(b)(2).  (b)(1)(B).  Second,  we  are  to 
identify  the  number  of  Full  Time 
Equivalent  (FTE)  employees  allocated  to 
our  enforcement,  policy  and 
rulemaking,  user  information  and 
international  activities.*'  47  U.S.C. 
§  159(b)(1)(A).  159(b)(1)(A).  Third,  we 
are  to  determine  the  amount  to  be 
recovered  from  each  fee  category,  e.g.. 
Common  Carrier,  by  proportionately 
increasing  or  decreasing  the  revenue 
requirement  of  each  fee  category  relative 
to  the  ratio  of  FTEs  in  each  category  to 
the  total  number  of  FTEs  allocated  to 
our  regulatory  activities.  47  U.S.C. 
§  159(b)(2)  The  resulting  fee  category 
share  of  the  total  amount  to  be 
recovered  is  then  prorated  among  each 
service  within  the  fee  category  to 
determine  the  cost  allocation  applicable 
to  each  service.  Finally,  the  prorated 
cost  allocation  is  divided  by  the  number 
of  estimated  payment  units,  e.g., 
subscribers,  for  each  service  within  the 
category  in  order  to  determine  service 
fees.  47  U.S.C.  §  (b)(2)(A). 

7.  In  addition,  section  9(b)(3).  relating 
to  "Permitted  Amendments"  to  the 
Schedule,  provides  that,  if  we  find  it 
necessary,  we  shall  amend  the  Schedule 
of  Regulatory  Fees,  as  provided  in 
section  9(b)(1)(A)  to,  inter  alia,  reflect 
th&  benefits  of  our  regulation  to  the 
payors  of  the  fees  by  considering  their 
service  areas,  the  nature  of  their  ser\  ice. 
and  other  factors  that  we  determine  are 
necessary  in  the  public  interest.  47 
U.S.C.  §§  159(b)(3),  (b)(1)(A).  In  making 
these  amendments,  we  "shall  add. 
delete,  or  reclassify  services  in  the 
Schedule  to  reflect  additions,  deletions 
or  changes  in  the  nature  of  its  services." 
47  U.S.C.  §  159(B)(3).  Finally,  we  are 
required  to  notify  Congress  of  any 
permitted  amendments  90  days  before 


^  Payment  units  represent  the  number  by  which 
a  pavor  must  multiply  the  fee  amount  for  a 
particular  service  in  order  to  calculate  its  total  fee 
due  for  the  service.  For  example,  "subscribers"  is 
the  payment  unit  applicable  to  cable  television  fees. 
The  number  of  subscribers  is  multiplied  by  the 
cable  system  fee  amount  to  determine  the  systems 
total  fee  liability. 

■'See47CFR§§1.1151  through  1.1166. 

5  In  the  FY  1994  Order,  we  adopted  rules  to 
implement  the  collection  of  regulatory  fees. 


including  payment  procedures,  specific  ex"'mp;.'or.!, 
from  the  payment  of  regulatory  fees,  procedures  lor 
requesting  waivers,  reductions  and  deferments  of 
fee  payments,  and  penalties  for  late  payment  or 
non-payment  of  the  fees.  We  shall  in  the  near  future 
address  petitions  for  reconsideration  of  the  FY  1994 
Ordr.r  and  consider  whether  to  make  amendments 
to  our  implementing  rules. 

"Full  Time  Equivalent  (FTE)  employment  is  (he 
total  numt)er  of  regular  straight-time  hours  (j.e.,  not 
including  overtime  or  holiday  hours)  worked  by 
employees  divided  by  the  number  of  compensable 
hours  applicable  to  each  fiscal  year.  See  Office  of 
Management  and  Budget  Circular  A-11.  section 
13.1.  Definitions  relating  to  employment. 


those  amendments  go  into  effect.  47 
U.S.C.  §  159(b)(4)(B). 

III.  Discussion 

A.  Proposed  FY  1995  Regulatory  Fees 

8.  As  noted  above,  Congress  has 
required  the  recovery  of  $116,400,000 
for  FY  1995  through  the  collection  of 
regulatory  fees  representing  the  costs 
applicable  to  our  enforcement,  policy 
and  rulemaking,  international  activities, 
and  our  user  information  services.  47 
U.S.C.  §  159(a). 

9.  In  adjusting  our  regulatory  fees 
pursuant  to  section  9(b)(2)'s  provisions 
for  "Mandatory  Adjustments",  we  first 
distributed  our  directly  assigned  FY 
1995  Fit's  among  our  various 
regulatory  activities.  We  then  allocated 
additional  FTEs  supporting  the 
regulatory  fee  activities  to  the  Private 
Radio.  Mass  Media,  Common  Carrier, 
and  Cable  Services  Bureaus.'  Appendix 
C  contains  a  more  detailed  description 
of  our  allocation  of  FTEs  by  activity. 
The  resulting  allocation  of  FTEs  is  as 
follows: 


FTEs 

Per- 
cent- 
age 
ratio 

Private  Radio  

Mass  Media  

103 
253 
689 
361 

7.3 

180 

Common  Carrier  

49  0 

Cable  Services 

25  7 

Total 

1,406 

100.00 

10.  Next,  we  allocated  our 
5116,400,000  revenue  requirement  to 
the  Private  Radio,  Mass  Media,  Common 
Carrier,  and  Cable  Services  activities, 
based  on  the  FTE  percentage  ratios 
shown  above.  For  example,  to  derive  the 
amounts  to  be  recovered  from  cable 
services,  we  calculated  that  the  25.7 
percent  of  total  FTEs  representing  the 
361  FTEs  assigned  to  the  cable  services 
activity  resulted  in  $29,824,911  to  be 
recovered  through  the  collection  of 
cable  services  fees.^  The  resulting 
allocation  of  costs  by  regulatory  fee 
category  was  as  follows: 


'  The  FTEs  attributed  to  Private  Radio,  Mas» 
Media.  Common  Carrier,  and  Cable  services 
activities  are  primarily  performed  within  those 
Bureaus.  In  addition,  the  Compliance  and 
Information  Bureau  (CIB).  formerly  the  Field 
Operations  Bureau,  the  Office  of  Engineering  and 
Technology  (OET)  and  the  Office  of  Managing 
Director  (OMD)  perform  activities  supporting  the 
Bureaus.  FTEs  assigned  to  CIB,  OET  and  some 
sections  of  OMD  supporting  the  regulatory  activities 
of  the  Bureaus  were  attributed  to  the  Bureaus' 
activities  in  developing  the  total  FTEs  allocated  to 
the  activities  whose  costs  are  to  be  recovered 
through  regulatory  fees. 

"We  have  rounded  all  percentages  to  the  nearest 
one-tenth  of  a  percent. 


Private  Radio  S8.5  million. 

Mass  Media 20.9  million. 

Common  Carrier  57.0  million. 

Cable  Services  29.9  million. 

11.  After  determining  the  cost 
allocation,  we  estimated  FY  1995  payee 
units  for  the  individual  services  within 
each  fee  category.  For  example,  we 
estimated  that  there  are  approximately 
57.000.000  payment  units  for  cable 
systems,  i.e..  cable  subscribers.  These 
estimates  are  based  upon  information 
provided  by  Commission  program 
managers  and  supplemented  by 
information  contained  in  actual  licensee 
data  bases  maintained  by  the 
Commission,  information  provided  by 
industry  groups  or  contained  in  trade 
publications,  and  actual  data  from  FY 
1994  regulatory  fee  collections.  See 
Appendices  D  through  G. 

12.  Next,  in  order  to  make  the 
proportionate  changes  in  the  statutory 
schedule  of  fees  required  by  section 
9(b)(2).  we  compared  our  FY  1995 
revenue  requirement  in  each  fee 
category,  e.g..  Cable  Services,  with  the 
total  amount  that  would  be  collected 
from  all  of  the  services  within  each 
category  under  the  FY  1994  fee 
schedule.  For  example,  we  estimated 
that  approximately  $21.5  million  or  $8.4 
million  less  than  its  FY  1995  revenue 
requirement,  would  be  collected  from 
cable  system  payors  based  upon  our  FY 
1994  fees.  We  pro-rated  the  difference  in 
these  amounts  to  the  individual 
services,  e.g.,  cable  systems  were 
allocated  $29.9  milHon  to  be  recovered, 
and  then  divided  the  revenue 
requirement  for  each  individual  service 
by  its  estimated  number  of  payee  units 
to  derive  our  "Mandatory  Adjustments" 
to  the  fee  schedule. 

13.  Following  our  calculation  of  the 
"Mandatory  Adjustments"  to  the  fee 
schedule,  we  reviewed  each  service  and 
its  associated  fee  payment  to  determine 
if  the  nature  of  a  service  or  the  pubhc 
interest  warranted  a  fee  adjustment 
pursuant  to  section  9(b)(3)"s 
requirements  for  "Permitted 
Amendments."  Pursuant  to  our 
authority  to  make  permitted 
amendments  to  the  fees,  we  are 
proposing  to  revise  our  method  for 
calculating  fees  for  AM  and  FM  radio 
stations,  public  mobile  service, 
including  cellular  service  providers, 
competitive  access  providers  (CAPs), 
and  small  earth  station  antennas. 
Additionally,  we  are  proposing  a 
separate  fee  for  satellite  television 
stations  to  distinguish  those  stations 
from  full  service  television  stations  and 
we  are  proposing  to  add  a  fee 
requirement  for  licensees  of  FM 
translator  and  booster  stations.  After 


making  these  proposed  permitted 
amendments,  we  propose  to  revise  the 
remaining  fees  within  the  aiTected 
service's  category  in  order  to  take  into 
account  the  impact  of  the  fee 
modification  upon  other  services  within 
the  category.  Finally,  we  propose  to 
combine  certain  services  within  a  fee 
category  having  analogous  fee  amounts, 
such  as  public  mobile  and  cellular 
licenses,  in  order  to  reduce  the  number 
of  separate  service  categories  and  to 
simplify  the  overall  schedule  of  fees.' 

14.  In  the  following  paragraphs,  we 
describe  our  mandatory  adjustments 
and  proposed  permitted  amendments  to 
the  Schedule  of  Regulatory  Fees  on  a 
service-by-service  basis.  The 
Commission  proposes  to  retain,  for  fee 
determination  purposes,  the  fee 
classifications  (i.e..  Private  Radio. 
Common  Carrier.  Cable  Services  and 
Mass  Media)  contained  in  47  U.S.C. 
Section  159.  Although  we  believe  that 
we  have  authority  to  change  the 
classifications  to  align  them  more 
closely  with  our  current  organizational 
structure,  we  want  to  minimize  any 
adverse  impacts  to  the  schedule  brought 
about  solely  by  such  a  classification 
change.  Although  we  have  developed 
the  fee  amounts  for  FY  1995  based  upon 
the  service  categories  in  the  statutory  fee 
schedule,  in  order  to  assist  interested 
parties  in  locating  particular  fees,  we 
have  formatted  the  FY  1995  Schedule  of 
Fees  to  reflect  our  new  organizational 
structure.  See  Appendix  B.  With  the 
exception  of  armual  fees  in  the  amount 
of  55.00  or  less,  individual  fee  amounts 
have  been  rounded  to  the  nearest  $5  in 
the  case  of  fees  under  51,000  or  to  the 
nearest  $25  in  the  case  of  fees  of  51 ,000 
or  more  in  accordance  with  section 
9(b)(2).  Appendices  C  through  G 
describe  the  method  in  which  FTEs 
were  assigned  to  the  major  service 
categories  and  the  development  of  the 
fees  within  each  major  service  category. 

1.  Private  Radio  Services 

15.  Regulatory  fees  for  services  in  the 
Private  Radio  category  are  locateM  in  the 
Wireless  Radio  category  of  the  proposed 
fee  schedule.  We  have  developed  our 
FY  1995  regulatory  fees  for  Private 
Radio  services  by  making  mandatory- 
adjustments  to  their  statutory  fees  that 
take  into  account  the  quality  of 
frequency  allocated  to  those  services. 


«\Ve  have  no!  proposed  regulatory  fees  for  the 
Personal  Communications  Service  (PCS). 
Commercial  Mobile  Radio  Service  (C.MRS).  l«w 
Earth  Orbital  (LEO)  Satellite  Service  and  the  Direct 
Broadcasting  Satellite  (DBS)  Service  because  no 
facilities  were  authorized  on  our  proposed  date  for 
calculating  fees.  October  1.  1994.  to  operate  in  these 
services  or  such  authorizations  are  so  recent  that 
negligible  portion  of  FTEs  are  assigned  to  these 
ser\'ices  other  than  for  application  processing. 


38  !i) 


use: 
ffl 


See  App  jndix  D.  As  a  result,  we  are 
to  continue  to  assess  two 
^regulatory  fees  for  these 
exclusive  use  services  and 
services,  on  the  basis  of  the 
the  communications  channel 
to  the  licensee.  Our  action 
cbnsistent  with  section  9's 
that  fetis  take  into  account  the 
jrovideil  to  the  payee  of  the 
with  the  policy  reflected  in  the 
schedule,  which  provides  for 
pa\Tnents  for  exclusive  use 
within  the  Private  Radio 
of  services.  See  47  U.S.C. 
(A),  (g).  Further,  it  is  consistent 
thelstatutory  fee  schedule's 
on  of  fees  for  exclusive  and 
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services. 

are  proposing  no  change  to  the 
calculating  fee  p.^yments  and 
ig  regulatory  fee  pa\Tnents  for 
dio  ser\'ices.  See  FY  1994 
fiippendix  B  at  paras.  2-1 2. 
to  the  relatively  small 
fees  generally  assessed  for 

,  we  propose  to  continue 
applicants  for  new. 

and  renewal  licenseb  in 

to  submit  the  entire 

fee  for  the  full  term  of  their 

license  at  the  time  they  file 

applications.'"  See  47 

19(f)(1).  Applicants  for 

or  assignment  of  an 
luthorization  will  not  be 
to  submit  a  regulatory  fee. 
the  expiration  date  of  these 
z^tions  will  reflect  only  the 
term  of  the  underlying 
er  than  a  new  license  term. 


Laid 
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I  e ' 
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Mobile  Sen/ices,  set  forth  in 

regulatory  fee  schedule 
wireless  radio  service 
include  those  authorized 
90  of  the  Commission's  Rules 
limited  access  wireless  radio 
allows  high  quality  voice  or 
communications  between 
or  to  fixed  stations  to  further 
c  &s  activities  of  the  licensee, 
rvices,  using  the  220-222  MHz 
frequencies  at  470  MHz  and 

be  offered  on  a  private 
sis  in  the  Specialized  Mobile 
ices  (SMRS).  Our  FY  1995 
tion  to  the  Land  Mobile 
fee  category  is  $462,455, 
from  the  mandatory 
nt  of  its  FY  1994  revenue 

under  the  statutory  fee 
Payment  units  for  Land 


n  ay 
bi 


iveni  that  tbe  subject  application  is  not 
entire  regulatory  fee  submitted  will  be 
>on  request  o(  tho  payor  of  the  Set-.  See 
l.n5ui|,i)(2)iiii). 


Mobile  Services  are  estimated  to  be 
13.213  licens(5s.  Dividing  the  cost 
allocation  to  the  Land  Mobile  Service 
fee  category  by  its  payment  units  and  its 
lironse  term  of  five  years  results  in  an 
annual  fee  of  $7  per  license."  See 
Appendix  D.  Thus,  we  are  proposing 
that  Land  Mobile  licensees  be  subject  to 
a  $7  annual  regulatory  fee  per  license, 
payable  for  an  entire  five  or  ten  year 
licen.se  term  at  the  time  of  application 
for  a  new,  renewal  or  reinstatement 
license.  The  total  regulatory  foe  due 
would  be  either  S35  for  a  license  with 
a  five  year  term  or  S70  for  a  license  with 
a  10  year  term.  We  are  proposing  no 
change  to  the  rules  for  calculating  and 
submitting  regulatory  fees  by  L.tnd 
Mobile  licensees.  See  FY  1994  Order, 
Appendix  B  at  para.  4. 

18.  A//rroivave  Ser\ices,  set  forth  in 
the  FY  1995  fee  schedule  within  the 
wireless  radio  ser\'ice  category,  include 
private  microwave  systems  and  private 
carrier  systems  authorized  under  Part  94 
of  the  Commission's  Rules  to  provide 
telecommunications  services  between 
fixed  points  on  a  high  quality  chaj\nel 
of  communications.  Microwave  systems 
ari!  often  used  to  n.'lay  data  and  to 
control  railroad,  pipelinti  and  utility 
equipment.  Our  FY  1995  cost  allocation 
to  Microwave  Services  is  5225,400. 
resulting  from  the  mandatory 
adjustment  to  its  FY  1994  revenue 
requirement  under  the  statutor\'  fee 
schedule.  Payment  units  for  Microwave 
Services  are  estimated  to  be  6.440 
licenses.  Dividing  the  revenue 
requirement  of  Microwave  Services  by 
its  pavment  units  and  license  term  of 
five  years  results  in  an  annual  fee  of  S7 
per  license.  See  Appendix  D.  Thus,  we 
are  proposing  that  microwave  licensees 
be  subject  to  a  S7  annual  regulatory  fee 
per  license,  payable  for  an  entire  five 
year  license  term  at  the  time  of 
application  for  a  new.  reinstatement  or 
renewal  license.  The  total  regulatory  fee 
due  would  be  S35  for  the  five  year 
license  term.  We  are  proposing  no 
change  to  the  rules  for  calculating  and 
submitting  regulatory  fee  payments  by 
Microwave  Services.  See  FY  1994 
Order,  Appendix  B  at  para.  5. 

19  Internrtive  Video  Data  Sen'ice 
IIVDSI,  set  forth  in  the  FY  1995  fee 
schedule  within  the  wireless  radio 
service  category,  is  a  two-way  point-to- 
multi-point  radio  ser\'ice  allocated  high 
qualify  channels  of  communications 
and  authorized  under  Part  95  of  the 
Commission's  Rules.  IVDS  provides 
information,  products  and  services,  ami 


"Althiiugli  this  fee  i:w!egory  inclmii's  litpn.<-i>s 
with  It-n  ytwr  term.'*,  the  esti.iidliHi  volume  of  ten 
yuar  lii.Tn.se  dppli(:.'iticjn>  iu  KY  1995  iia  less  llioii 
one  tiiiilli  «if  nne  piirrent  artl.  Ihi.ri'fori".  is 
*t./:-^tii..<liy  iusifininciiiil. 


also  thecapability  to  obtain  responses 
from  subscribers  in  a  specific  service 
area.  IVDS  is  offered  on  a  private  carrier 
basis.  Our  FY  1995  revenue  requirement 
attributable  to  IVDS  is  550,750,  iTsulting 
from  the  mandatory  adjustment  lo  its  FY 
1994  revenue  requirement  under  the 
statutory  foe  schedule.  Payment  units 
for  IVDS  are  estimated  at  1 ,450  lif;ens«s>. 
Dividing  the  revenue  requirement  of 
IVDS  by  its  payment  units  and  lit  ense 
term  of  fi^  e  ynars  results  in  an  annual 
fee  of  57  pi>r  license.  See  Appemiix  D. 
We  are  proposing  that  IV'DS  licen.sees  bi^ 
subject  to  a  57  annual  regulatory  fee  pf  r 
license,  payable  for  an  entire  five  year 
license  term  at  the  time  of  applituttion 
for  a  new,  reinstatement  or  renewal 
license.  The  total  regulatory  Um  di:e 
would  \)i:  S-ir,  for  the  five  year  term  of 
the  license.  We  are  proposing  no  change 
to  the  rules  for  calculating  and 
submitting  regulatory  fee  paymiMits  ft)r 
IVDS.  See  FY  1994  Ordur,  Appendix  H 
at  para.  6. 

b.  .ShariMi  list;  .Services 

20.  Licenst;es  in  the  followitig 
services,  set  forth  in  the  1"V  199.5  U-i- 
schedulij  within  the  wireless  ratiio 
.ser\ice  tati-gory.  generally  opirate  on 
shared  friKjuencies. 

21.  Marine  (Ship} Scn/ff  is  a 
shipboard  radio  service  aiJlhurizi;d 
under  Part  80  of  the  Conituission*s  Rules 
to  provide  telt:communicutions  betwet^n 
watercraft  or  between  vvaten;raft  ajid 
short-based  stations.  Radio  inst.dlatinns 
are  required  by  domestic  ami 
international  law  for  large  passtnigcr  or 
cargo  vessels.  Radio  equipment  mtiy  be 
voluntarily  installed  on  smal!t;r  ves.stils, 
such  as  recreational  boats.  Our  FY  1995 
cost  allocation  to  the  .Marine  (Ship) 
Service  fee  category  is  S5.070,42t), 
resulting  from  the  mandatory 
adjiLstinent  to  its  FY  1994  revenue 
requirement  under  the  statutory  fee 
schedule.  Pajment  units  for  .Marim; 
(Ship)  Ser\  ice  are  estimated  to  be 
169,014  stations.  Dividing  the  ri.'vcnijt; 
requirement  of  the  Marine  (Ship) 
Service  by  its  payment  units  and  license 
term  of  tiui  years  resitlts  in  an  annual  ii.c. 
of  S3  per  station.  .See  Aijpi-ndix  D.  'I'hus. 
we  are  prf)posing  that  maritie  (bhip) 
station  licensees  be  subject  to  a  $3 
annual  ntgulatory  fee  per  station, 
payable  fo.""  an  tmtire  ten  year  license 
term  at  the  time  of  applicaliim  for  a 
new,  reinsiati;ment  or  rcni;wa!  licejiMj. 
The  total  ri*gulalor\'  iee  due  would  b»i 
$30  for  the  ten  ytsar  license  term.  We  are- 
proposing  no  change  to  the  ntles  for 
calculating  and  submitting  regulatory 
{(Hi  payments  by  the  Marine  (.Ship) 
.Servici;  licenst'es.  See  FY  19':)4  OrdiT. 
Appeiulix  B  at  para.  9. 


22.  Marine  (Coast)  Service,  set  forth  in 
the  FY  1995  fee  schedule  within  the 
wireless  radio  service  category,  includes 
land-based  stations  in  the  maritime 
services,  authorized  under  Part  80  of  our 
rules,  to  provide  communications 
services  to  ships  and  other  watercraft  in 
coastal  and  inland  waterways.  Our  FY 
1995  cost  allocation  to  the  Marine 
(Coast)  Services  is  $41,955,  resulting 
from  the  mandatory  adjustment  of  its  FY 
1994  revenue  requirement  under  the 
statutory  fee  schedule.  Payment  units 
for  the  Marine  (Coast)  Service  are 
estimated  to  be  2,797  licenses.  Dividing 
the  revenue  requirement  of  the  marine 
(Coast)  Service  by  its  payment  units  and 
license  term  of  five  years  results  in  an 
annual  fee  of  $3  per  license.  See 
Appendix  D.  Thus,  we  are  proposing 
that  these  licensees  by  subject  to  a  $3 
annual  regulatory  fee  per  call  sign, 
payable  for  the  entire  five  year  license 
term  at  the  time  of  application  for  a 
new,  reinstatement  or  renewal  license. 
The  total  regulatory  fee  done  would  be 
$15  per  call  sign  for  the  five  year  license 
term.  We  are  proposing  no  change  to  the 
rules  for  calculating  and  submitting 
regulatory  fee  payments  by  the  Marine 
(Coast)  Service  See  FY  1994  Order, 
Appendix  B  at  para.  9. 

23.  Private  Land  Mobile  (Other) 
Senices,  set  forth  in  the  FY  1995  fee 
schedule  within  the  wireless  radio 
service  category,  includes  land  mobile 
radio  services  operating  under  Parts  90 
and  95  of  the  Commission's  Rules. 
Services  in  this  category  provide  one  or 
two  way  communications  between 
vehicles,  persons  or  to  fixed  stations  on 
a  shared  basis  and  include  radio 
location  services,  private  carrier  paging 
services,  industrial  radio  services  and 
land  transportation  radio  services.  Our 
FY  1995  cost  allocation  for  Private  Land 
Mobile  (Other)  Services  is  $1,396,275. 
resulting  from  the  mandatoiV 
adjustment  to  its  FY  1994  revenue 
requirement  under  the  statutory  fee 
schedule.  Payment  units  for  Private 
Land  Mobile  (Other)  Services  are 
estimated  to  be  93,085  licenses. 
Dividing  the  revenue  requirement  of  the 
Services  by  their  payment  units  and 
license  term  of  five  years  results  in  an 
annual  fee  of  $3  per  license.  See 
Appendix  D.  Therefore,  we  are 
proposing  that  licensees  of  services  in 
this  category  be  subject  to  a  $3  annual 
regulatory  fee  per  call  sign,  payable  for 
an  entire  five  year  license  term  at  the 
time  of  application  for  a  new. 
reinstatement  or  renewal  license.  The 
total  regulatory  fee  due  would  be  $15  for 
the  five  year  license  term.  We  are 
proposing  no  change  to  the  rules  for 
calculating  and  submitting  regulatory 


fee  payments  by  Private  Land  Mobile 
Service  licensees.  See  FY  1994  Order, 
Appendix  B  at  para.  11. 

24.  Aviation  (Aircraft)  Ser\'ice,  set 
forth  in  the  FY  1995  fee  schedule  within 
the  wireless  radio  service  category, 
includes  stations  authorized  to  provide 
commimications  between  aircraft  and 
from  aircraft  to  ground  stations  and 
includes  fi^quencies  used  to 
communicate  with  air  traffic  control 
facilities  pursuant  to  part  87  of  our 
rules.  Our  FY  1995  revenue  requirement 
attributable  to  the  Aviation  (Aircraft) 
Service  is  $1,130,430,  resulting  from  the 
mandatory  adjustment  to  its  FY  1994 
revenue  requirement  under  the  statutory 
fee  schedule.  Payment  units  for  the 
Aviation  (Aircraft)  Service  are  estimated 
to  be  37,681  stations.  During  the 
revenue  requirement  of  the  Aviation 
(Aircraft)  Service  by  its  payment  units 
and  license  term  of  ten  years  results  in 
an  annual  fee  of  $3  per  station.  See 
Appendix  D.  Thus,  we  are  proposing 
that  licensees  of  aircraft  stations  be 
subject  to  a  $3  annual  regulatory  fee  per 
station,  payable  for  the  entire  ten  year 
license  term  at  the  time  of  application 
for  a  new,  reinstatement  or  renewal 
license.  The  total  regulator>'  fee  due 
would  be  $30  per  station  for  the  ten  year 
license  term.  We  are  proposing  no 
change  to  the  rules  for  calculating  and 
submitting  regulatory  fee  payments  by 
Aviation  (Aircraft)  Ser\'ice  licensees. 
See  FY  1994  Order,  Appendix  B  at  para. 
8. 

25.  Aviation  (Ground)  Ser\'ice,  set 
forth  in  the  FY  1995  fee  schedule  within 
the  wireless  radio  service  category, 
includes  stations  authorized  to  provide 
ground-based  communications  to 
aircraft  for  weather  or  landing 
information,  or  for  logistical  support 
pursuant  to  Part  87  of  the  rules.  Our  FY 
1995  revenue  requirement  attributable 
to  the  Aviation  (Groimd)  Service  is 
539,900,  resulting  from  the  mandator}' 
fee  adjustment  to  its  revenue 
requirement  under  the  statutory-  fee 
schedule.  Payment  units  for  the 
Aviation  (Ground)  Ser\ice  are  estimated 
to  be  2,660  licenses.  Dividing  the 
Service's  revenue  requirement  by  its 
payment  units  and  licenses  term  five 
years  results  in  an  annual  fee  of  $3  per 
license.  See  Appendix  D.  Thus,  we  are 
proposing  that  these  licensees  of 
aviation  ground  stations  be  subject  to  a 
$3  annual  regulator}'  fee  per  license, 
payable  for  the  entire  five  year  license 
term  at  the  time  of  application  for  a 
new,  reinstatement  or  renewal  license. 
The  total  regulatory  fee  would  be  $15 
per  call  sign  for  the  five  year  license 
term.  We  are  proposing  no  change  to  the 
rules  for  calculating  and  submitting 
regulatory  fee  payments  by  Aviation 


(Ground)  Service  licensees.  See  FY  1994 
Order,  Appendix  B  at  para.  8. 

26.  General  Mobile  Radio  Sen'ice 
(GMftS).  set  forth  in  the  FY  1995  fee 
schedule  within  the  wireless  radi" 
service  category,  includes  land  mobile 
radio  licensees  providing  personal  and 
limited  business  communications 
between  vehicles  or  to  fixed  stations  for 
short-range,  two-way  communications 
pursuant  to  Part  95  of  our  rules.  Our  FY 
1995  cost  allocation  for  GMRS  is 
$41,775,  resulting  from  the  mandatory 
adjustment  to  its  FY  1994  revenue 
requirement.  Payment  units  for  GMRS 
are  estimated  to  be  2,785  Ucenses. 
Dividing  GMRS'  revenue  requirement 
by  its  payment  units  and  license  term  of 
five  years  results  in  an  armual  fee  of  $3 
per  license.  See  Appendix  D.  Thus,  we 
are  proposing  that  (GMRS)  licensees  be 
subject  to  a  $3  annual  regulatory  fee  per 
license,  payable  for  an  entire  five  year 
license  term  at  the  time  of  application 
for  a  new,  reinstatement  or  renewal 
license.  The  total  regulatory  fee  due 
would  be  515  per  license  for  the  five 
year  license  term.  We  are  proposing  no 
change  to  the  rules  for  calculation  and 
submission  of  regulatory  fee  by  GMRS 
licensees.  See  FY  1994  Order.  Appendix 
B  at  para.  10. 

c.  Amateur  Radio  Vanity  Call-Signs 

27.  Amateur  Vanity  Call-Signs,  set 
forth  in  the  FY  1995  fee  schedule  within 
the  wireless  radio  ser\'ice  category, 
covers  voluntar>'  requests  for  specific 
call-signs  in  the  Amateur  Radio  Ser\'ice. 
We  have  not  yet  concluded  our 
rulemaking  proceeding  concerning 
authorizing  vanity  call-signs.  See  i\'otice 
of  Proposed  Rulemaking.  9  FCC  Red  105 
(1993).  59  FR  558  (January  5.  1994). 
Nevertheless,  we  are  including  a  fee  for 
vanity  call  signs  since  we  expect  to 
conclude  this  prtxeeding  during  FY 
1995.  Our  FY  1995  cost  allocation  to 
Amateur  Vanity  Call-Signs  is  560.000. 
resulting  from  the  mandatory 
adjustment  to  its  FY  1994  revenue 
requirement  under  the  statuton.'  fee 
schedule.  See  Appendix  D.  Payment 
units  for  .\mateur  Vanity  Call-Signs  are 
estimated  to  be  2.000  licenses.  Dividing 
this  service  category's  cost  allocation  by 
its  estimated  payment  units  and  license 
term  often  years  results  in  a  fee  of  S3 
per  year  per  license.  Thus,  we  are 
proposing  that  applicants  for  amateur 
vanity  call-signs  be  subject  to  a  S3 
annual  regulator}'  fee  per  call-sign, 
payable  for  an  entire  ten  year  license 
term  at  the  time  of  application  for  a 
vanity  call  sign.  The  total  regulatory  lee 
due  would  be  530  per  license  for  the  ten 
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licenpe  temi.*^  We  are  proposing 
to  the  rules  for  calculating 
submitting  regulatory  fees  for 

ty  call-sign  licensees.  See 
i>rder.  Appendix  B  at  para  12. 
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Th<te  categories  include  hcensed 
al  AM  (Classes  A,  B.  C.  and  D) 
asses  A.  B.  Bl.  C.  Cl.  C2.  and 
stations  operating  under  Part 
Ilommission's  rules.  In 
^  our  FY  1995  individual  fee 
or  AM  and  FM  stations,  we 
d  that  the  public  interest 
hat  we  retain  the  operational 
nctions  among  AM  and  FM 

Congress  established  in  its 
"ee  schedule.  Also,  as  a 

amendment  and  consistent 
ions  for  rulemaking  filed  by 
Communications.  Inc.  and 
Br  sadcasting,  Inc..  we  included 
iistinction  in  order  to 
that  the  population  density  of 
geographic  location  was  also 
interest  factor  warranting 
in  the  fee  schedule.  After 
consideration,  we  decided  that 
Ipcated  in  Arbitron  radio 
;-a-vis  those  not  located  in 
markets  provided  a  logical 
for  allocating  a  fee  ratio 
We  quantified  this  distinction 
^  a  fee  ratio  between  the 
ind  non-Arbitron  markets 
the  ratio  of  the  fee 
remtnt  the  statutory  fee  scheduled 
for  the  larger  television 
and  the  schedule's 
^  markets."  ''•  Thus,  for  AM 
•  tations  we  exercised  our 
to  make  permitted 

to  the  fee  schedule  in 
ower  the  fees  for  stations  with 


Dpt  ng  1 


9(h)  exempts  "amaleur  radio  opurator 

part  97  of  the  Commi»^ion■s 
147  CF.R  Part  97)"  from  the 
.  However,  section  9(g)'»  fee  schedule 
iludes  "Amateur  vanity  call  signs"'  as 
1  ubject  to  the  payment  of  a  regulatory 

I  has  identified  2fil  Metro  Survey  Area.s 
range  in  population  trom  14.033.500 
>  47.100  persons  (Market  261).  Stations 
a(jtside  Arbitron's  MSAs  are  considered 
in  "non-arbitron  markets"  serving 
;eogrephic  areas.  See  Arbitron  ranking.<^. 
6-  Cable  Yearbook,  compiled  annually 
Bok'kur.  a  Reed  Reference  Publishing 
'or  the  formulation  of  FY  1995  AM  and 
have  used  the  1994  edition  of  the 
ice  it  provides  the  nM»t  rnCKntly 
narkel  data. 
!  A(  pendix  for  a  more  dnldiled  explanation 
deve  opment  of  our  fees  for  AM  and  K.V1  radio 


relatively  small  coverage  areas  and 
daytime  only  operations  and  for  stations 
operating  in  rural  areas.  The  following 
are  our  proposed  regulatory  fees  for  AM 
.-uid  FM  stations. 

AM  Radio: 

Class  A  (Arbitron  Market)  $1,525 

Class  A  (Non-Arbitron  Market)  565 

Class  B  (Arbitron  Market) 850 

Class  B  (Non-Arbitron  Market)  315 

Class  C  (Arbitron  Markut)  340 

Class  C  (Non-Arbitron  Market)  125 

Class  D  (Arbitron  Market)   425 

Class  D  (Non-Arbitron  Market)  155 
FM  Radio: 
Classes  C.  Cl,  C2.  B  (Arbitron 

Market)  Sl,525 

Classes   C.    Cl,    C2,    B    (.Non- 
Arbitron  Market)  ."ieS 

Classes   A.    Bl.   C3    (Arbitron 

Market)  1.025 

Clas.ses     A.     Bl.     C3     (Non- 
Arbitron  Market) 375 

We  are  proposing  no  change  to  the 
niles  for  calculating  and  submitting  - 
regulatory  fees  by  AM  and  FM  radio 
station  licensees.  See  FY  1994  Report, 
Appendix  B  at  paras.  14-17  and  19. 

b.  Construction  Permits — Commercial 
AM  Radio 

30.  This  category  includes  holders  of 
permits  to  construct  new  AM  stations. 
The  FY  1995  cost  allocation  for 
commercial  AM  construction  permit  fee 
category  is  S9.480.  resulting  from  the 
mandatory  adjustment  to  its  FY  1994 
revenue  requirement  under  the  statutory 
fee  schedule.  Payment  units  for  the 
category  are  estimated  to  be  79  AM 
construction  permits.  Dividing  the 
revenue  requirement  for  AM 
construction  permits  by  estimated 
payment  imits  results  in  a  regulatory  fee 
of  $120  per  construction  permit.  See 
Appendix  E.  Thus,  for  FY  1995.  we  are 
proposing  to  assess  permittees  S120  for 
each  permit  held.  Upon  issuance  of  an 
operating  license,  this  fee  would  no 
longer  be  applicable  and  licensees 
would  be  required  to  pay  the  applicable 
fee  for  the  designated  class/market  of 
the  station.  We  are  proposing  no  change 
in  the  rules  for  calculating  and 
submitting  the  regulatory  fee  by  AM 
construction  permittees.  See  FY  1994 
Order,  Appendix  B  at  para.  18. 

c.  Construction  Permits — Commercial 
FM  Radio 

31.  This  category  includes  holders  of 
permits  to  construct  new  commercial 
FM  stations.  The  FY  1995  cost 
allocation  for  commerical  FM  radio 
construction  permits  is  S418.285. 
resulting  from  the  mandatory 
adjustment  to  the  category's  FY  1994 
revenue  requirement  under  the  statutory 
fee  schedule.  Payment  units  are 


estimated  to  be  703  FM  constmction 
permits.  Dividing  the  revenue 
requirements  for  FM  constructitjn 
permits  by  estimated  payments  units 
results  in  a  regulatory  fee  $.095  per 
permit.  See  Appendix  E.  Thus,  for  FY 
1995,  we  arc  proposing  to  assess 
permittees  S595  for  each  permit  helil. 
Upon  issuance  of  an  operating  licttnse, 
this  fee  would  no  longer  be  applicable. 
Instead,  licensees  would  pay  a 
regulatory  fee  based  upon  the 
designated  class/market  of  the  st.ttion. 
We  are  proposing  no  change  in  the  rules 
for  calculating  and  submitting 
regulatory  fees  by  FM  construction 
permittees.  See  FY  1994  Order, 
Appendix  B  at  para.  20. 

d.  Commercial  Television  Stations 

32.  This  category  includes  licensed 
commercial  VHF  and  UHF  television 
stations  covered  under  Part  73  of  the 
Commissions  rules,  except  cotnmonly 
owned  television  satellite  stations, 
addressed  separately  below.  We  are 
proposing  to  assess  commercial 
television  stations  annual  fees  baseil  on 
the  station's  market  rankings  as 
published  by  Warren  Publishing  in  the 
1994  Edition  of  the  Television  and 
Cable  Factbook  (No.  62).  The  FY  1995 
revenue  roqiiirernents  for  the  different 
categories  of  VHF  and  UHF  cummercial 
television  stations  are  shown  in 
Appendix  E.  including  both  an  amount 
resulting  from  the  services  mandatory 
adjustment  and  an  additional  amount 
required  to  offset  the  reiiuced  fee  for 
satellite  television  stations,  described 
below,  pursuant  to  our  authority  to 
make  permitted  amendments  to  the  fees. 
Payment  units  for  each  service  categon,' 
with  the  commercial  television  fee 
category  arc  shown  in  Appendix  L. 
Dividing  the  revenue  reqtiirements  fur 
each  cominerf;ial  television  station 
category  by  the  corresponding  estimate 
of  payment  units  results  in  the 
following  proposed  fees  to  be  assessed 
on  stations  in  each  ADI  market 
grouping: 

VHF  Markets  1-10  $21,4.51) 

VHF  Markets  11-25  19.075 

VHF  Markets  26-50  14.3fK) 

VHF  Markets  51-100  9325 

VHF  Remaining  Markets  5,950 

UHF  Markets  1-10 17,150 

UHF  Markets  11-25  15,2.50 

UHF  Markets  2G-50 11.4.50 

UHF  Markets  51-100  7,ti25 

UHF  Remainin;?  Markets  4,775 

See  Apptmdix  E.  We  are  proposing  no 
change  to  the  rules  for  calculating  and 
submitting  regulatory  fee  payments  by 
television  stations  licensees.  See  FY 
1994  Order.  Appcmdix  B  at  para.  21-24. 


e.  Commercial  Television  Satellite 
Stations 

33.  Pursuant  to  our  authority  to  make 
permissive  amendments  to  our 
regulator}'  fees,  we  are  also  proposing 
that  commonly  owned  television 
satellite  stations  in  any  market 
(authorized  pursuant  to  Note  5  of 
Section  73.3555  of  the  Commission's 
Rules)  that  retransmit  programming  of 
the  primary  station  be  assessed  a  fee  of 
$595  annually,  based  upon  the  S500  fee 
for  FY  1994  passed  by  the  House  of 
Representatives  for  satellite  stations. 
While  not  legally  binding,  the  $500  base 
fee  was  determined  to  be  appropriate  for 
licensees  of  television  satellite  stations 
in  our  FY  1994  authorization  bill  passed 
in  the  House  of  Representatives.  See 
H.R.  4522.  In  addition,  we  believe  that 
this  fee  amount  takes  into  account  the 
public  interest  factors  reflected  in 
comments  filed  in  the  proceeding  to 
adopt  the  FY  1994  Schedule  of 
Regulatory  Fees.  See  447  U.S.C. 
§  159(b)(3).  In  developing  the  FY  1995 
fee  for  television  satellite  stations,  we 
used  the  $500  fee  that  the  House 
enacted  for  FY  1994  for  television 
satellite  stations  to  derive  a  FY  1995  fee 
requirement  of  $595  per  television 
satellite  station  resulting  from  a 
"simulated"  FY  1994  revenue 
requirement  divided  by  the  estimated 
payments  units  of  101  sateHite 
television  station  licenses.  Therefore, 
we  propose  to  exercise  our  authority  to 
make  permitted  amendments  to  the  fees 
to  establish  the  satellite  television  fee  at 
$595  per  license.  We  expect  that  this  fee 
will  result  in  approximately  $60,095  of 
revenues.  See  Appendix  E.  We  caution 
that  only  those  stations  designated  as 
satellite  television  stations  in  the  1994 
edition  of  the  Television  and  Cable 
Factbook  (No.  62)  are  ehgible  to  submit 
the  fee  applicable  to  satelUte  television 
stations.  All  other  television  licensees 
are  subject  to  the  regulatory  fee  payment 
required  for  their  class  of  station  and 
market.'* 

f.  Construction  Permits — Commercial 
VHF  Television  Stations 

34.  This  category  includes  holders  of 
permits  to  construct  new  commercial 
VHF  television  stations.  For  FY  1995. 
the  cost  allocation  for  this  service 
category  is  $52,525.  resulting  from  the 


'^  We  8cknov*-ledge  that  the  Commission  has 
initiated  an  NPRM  seeking  comment  on  whether 
satellite  stations  should  continue  to  be  exempt  from 
the  Commission's  national  television  ownership 
restrictions.  Be  advised  that  the  Commission's 
decision  to  assess  a  regulatory  fee  for  satellite 
stations  that  is  less  than  the  amount  for  commercial 
television  stations  should  not  he  taken  as  a  signal 
that  any  determination  has  been  made  with  regard 
to  this  outstanding  proceeding. 


fee  categor}''s  FY  1994  revenue 
requirement  under  the  statutory  fee 
schedule.  Payment  units  for  VHF 
construction  permits  are  estimated  to  be 
11  permits.  Dividing  the  revenue 
requirement  for  VHF  construction 
permits  by  its  estimated  payment  units 
results  in  a  fee  of  $4,775.  See  Appendix 
E.  Therefore,  for  FY  1995,  we  are 
proposing  to  assess  permittees  $4,775 
for  each  VHF  construction  permit  held. 
Upon  issuance  of  an  operating  license, 
this  fee  would  no  longer  be  applicable. 
Instead,  licensees  would  pay  a  fee  based 
upon  the  designated  market  of  the 
station.  We  are  proposing  no  change  to 
the  rules  for  calculating  and  submitting 
regulatory  fees  by  VHF  television  station 
construction  permittees.  See  FY  1994 
Order,  Appendix  B  at  para.  24. 

g.  Construction  Permits — Commercial 
UHF  Television  Stations 

35.  This  category  includes  holders  of 
permits  to  construct  new  UHF  television 
stations.  For  FY  1995,  the  cost 
allocation  for  this  service  category  is 
$554,625,  resulting  from  the  mandatory 
increase  to  its  statutory  fee  schedule. 
Payment  units  for  UHF  construction 
permits  are  estimated  to  be  145  permits. 
Dividing  the  revenue  requirement  for 
this  service  categon*'  by  its  estimated 
payment  units  results  in  a  fee  of  $3,825 
for  each  UHF  construction  permit  held. 
Therefore,  we  are  proposing  a  fee  of 
$3,825  per  UHF  television  station 
construction  permit.  See  Appendix  E. 
Upon  issuance  of  an  operating  license, 
this  fee  would  no  longer  be  applicable. 
Instead,  licensees  would  pay  a  fee  based 
upon  the  designated  market  of  the 
station.  We  are  proposing  no  change  to 
the  rules  for  calculating  and  submitting 
regulatory  fees  by  UHF  television 
station  permittees.  See  FY  1994  Order. 
Appendix  B  at  para.  25. 

h.  Construction  Permits — Satellite 
Television  Stations 

36.  We  are  proposing  to  add  a  new 
service  category  to  the  fee  schedule  in 
recognition  that  the  holders  of 
construction  permits  for  UHF  and  VHF 
television  satellite  stations  should  be 
charged  a  separate,  lower  fee  than  the 
fee  for  holders  of  construction  permits 
for  fully  operational  television  stations. 
See  above,  where  we  propose  to  exercise 
our  authority  to  make  permitted 
amendments  to  the  fee  schedule  relating 
to  the  fee  for  television  satellite  stations. 
We  developed  the  fee  for  television 
satellite  construction  permits  by  taking 
the  average  fees  for  VHF  and  UHF 
television  stations  ($12,655)  and  relating 
it  to  the  average  fee  for  construction 
permits  for  VHF  and  UHF  television 
stations  ($4,300).  Using  this 


relationship,  (.339:1)  for  satellite 
stations  results  in  a  computed  fee^of 
$200  for  construction  permits  for 
television  satellite  stations  ($595  times 
.339).  See  Appendix  E.  An  individual 
regulatory  fee  payment  is  to  be  made  for 
each  television  satellite  station 
construction  permit  held. 

i.  Low  Power  Television,  Translator  and 
Booster  Stations 

37.  This  category'  includes  Low  Power 
UHF/VHF  Television  stations  operating 
under  Part  74  of  the  Commissions  rules 
with  a  transmitter  power  output  limited 
to  O.Olkw  for  a  UHF  facility  and. 
generally,  Ikw  for  a  VHF  facility.  Low 
Power  Television  (LPTV)  stations  may 
retransmit  the  programs  and  signals  of 
a  TV  broadcast  station,  originate 
programming,  and/or  operate  as  a 
subscription  service.  This  catcgorv  also 
includes  translators  and  boosters 
operating  under  Part  74  which 
rebroaticast  the  signals  of  full  sen.  ice 
stations  on  a  frequency  different  from 
the  parent  station  (translators)  or  on  the 
same  frequency  (boosters).  We  propose 
to  exercise  our  authority  to  make 
permitted  amendments  to  the  fee 
schedule  to  include  FM  translator  and 
booster  stations  in  this  fee  service 
because  we  believe  these  facilities  were 
inadvertently  omitted  from  the  statutorv 
fee  schedule  and  we  are  unaware  of  any 
reason  not  to  establish  a  fee  for  these 
services.  The  stations  in  this  category 
are  secondary  to  full  service  stations  in 
terms  of  frequency  priority.  The  FY 
1995  cost  allocation  for  this  service 
category  is  $1,368,640.  resulting  from 
the  mandatory  adjustment  to  its  FY 
1994  revenue  requirement  under  the 
statutory  fee  schedule.  Payment  units 
are  estimated  to  be  8,554  licenses, 
including  licenses  covering  FM 
translators.  Dividing  the  revenue 
requirertient  for  this  category-  by  its 
estimated  payment  units  results  in  a  fee 
of  $160  per  license.  See  Appendix  E. 
Thus,  for  FY  1995,  we  are  proposing  to 
assess  licensees  of  low  power  television 
stations  and  licensees  of  both  FM  and 
TV  translators  and  boosters  an  annual 
regulator)'  fee  of  $160  for  each  license 
held.  We  are  proposing  no  change-to  the 
rules  for  calculating  and  submitting 
regulatory  fee  payments  by  licensees  in 
this  service  category.  See  FY  1994 
Order,  Appendix  B  at  paras.  26-27. 

j.  Broadcast  AuxiUary  Stations 

38.  This  categor}'  includes  licensees  of 
remote  pickup  stations,  aural  broadcast 
auxiliary  stations,  television  broadcast 
auxiliary  stations,  and  low  power 
auxiliary  stations,  authorized  under  Part 
74  of  the  Commission's  Rules.  Auxiliary 
stations  are  generally  associated  with  a 
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category  covers  intem»Monal 
stations  licensed  under  Part 

on  a  frequency  in  the 
to  26,100  IGiz  range  to 
rvice  to  the  general  public  in 
co^intries.  The  proposed  fees  for 
HF  Broadcast  are  set  forth 
t^rnational  Service  category  in 
fee  schedule.  For  FY  1995, 
location  for  the  category  is 
Iting  from  the  mandatory 
to  its  FY  1994  revenue 
under  the  statutory  fee 
Payment  units  are  estimated 
i  censes.  Dividing  the  category's 
quirements  by  its  estimated 
mits  results  in  a  fee  of  S240 
See  Appendix  E.  Thus,  for 
ve  are  proposing  to  assess  an 
ul5tor\'  fee  of  $240  per  station 
e  are  proposing  no  change  to 
or  calculating  and  submitting 
isees  of  facilities  in  this 

See  FY  1994  Order. 
B  at  para.  29. 


ision  Systems 

.  category  includes  operators 
levision  systems,  as  the  term 
in  Section  76.5  of  our  rules, 
or  distributing  programming 
^rvices  to  subscribers  under 
our  Rules.  For  FY  1995.  the 

ion  for  cable  television 
$29,070,000.  resulting  from 

ory  adjustment  to  the 
FY  1994  revenue  requirement 
statutory  fee  schedule, 
payment  units  are  57.000.000 
Dividing  the  categories  cost 
by  its  estimated  payment 

s  ina  fee  of  $.51  per 

See  Appendix  F.  Therefore. 


we  are  proposing  a  fee  of  $.51  percable 
television  subscriber."* 

41.  Payments  for  cable  systems  are  to 
be  made  on  a  per  subscriber  by 
community  unit  basis  as  of  December 
31.  1994  as  reported  on  each  cable 
system's  1994  Annual  report  of  Cable 
Systems  (FCC  Form  325).  As  in  FY 
1994,  cable  systems  should  determine 
their  subscriber  numbers  by  calculating 
the  number  of  single  family  dwellings, 
the  number  of  individual  households  in 
multiple  dwelling  units,  e.g., 
apartments,  condominiums  mobile 
home  parks,  etc..  paying  at  the  basic 
subscirber  rate,  the  number  of  bulk  rate 
customers  and  the  number  of  courtesy 
or  fee  customers.  In  order  to  determine 
the  number  of  bulk  rate  subscribers,  a 
svstem  should  divide  its  bulk  rate 
charge  by  the  annual  subscription  rate 
for  individuals  households.  We  arc 
proposing  no  change  in  the  rules  for 
calculating  or  submitting  regulatory  fees 
by  cable  system  operators.  See  FY  1994 
Order.  Appendix  B  at  para.  31. 

b.  Cable  Antenna  Relay  Service 

42.  This  category  includes  cable 
television  relay  service  (CARS)  stations 
used  to  transmit  television  and  related 
audio  signals,  signals  of  AM  and  FM 
broadcast  stations  and  cablecasting  from 
the  point  of  reception  to  a  terminal 
point  from  where  the  signals  are 
distributed  to  the  public  by  a  cable 
television  svstem.  For  FY  1995,  the  cost 
allocation  for  CARS,  is  $035,010, 
resulting  from  the  mandatary 
adjustment  to  its  FY  1994  revenue 
requirement  based  upon  the  statutory 
fee  schedule.  Payment  units  are 
estimated  to  be  2.082  licenses.  Dividing 
the  revenue  requirement  for  CARS  by  its 
estimated  payment  units  results  in  a  fee 
of  S305  per  license.  See  Appendix  F. 
Thus,  for  FY  1995.  we  are  proposing  to 
assess  a  $305  regulatory  fee  per  CARS 
license.  We  are  proposing  no  change  to 
the  rules  for  calculating  and  submitting 
regulatory  fees  by  CARS  licensees. 

4.  Common  Carrier  Services 

a.  Mobile  Services 

43.  Public  Mobile/Cellulnr  Radio 
Senices.  set  forth  in  the  FY  1995  fee 
schedule  within  the  wireless  railio 
service  category,  include  common 
carriers  and  others  (e.g..  cellular  radio 
licensees)  offering,  under  Parts  22  and 
24.  a  wide  variety  of  land-based  or  air- 
to-ground  mobile  telephone,  paging  or 
data  transmission  services  to  the  public. 


I  Its 


Licensees  include  those  using  radio  to 
provide  telephone  services  at  fixed 
locations,  such  as  Basic  E.xchange 
Telecommunications  Radio  Services. 
Rural  Radio  and  Offshore  Radio.  For  FY 

1994.  we  required  a  fee  payment  on  a 
sub-scriber  basis  pursuant  to  the 
statutory  requirement  to  charge  a  per 
subscriber  fee.  See  47  U.S.C.  §  159(g). 

44.  We  recognize  that  the  statutory 
language  permitted  a  licensee  to  submit 
a  single  per  subscriber  fee  for  an  entity 
subscribing  to  its  service  no  matter  how 
many  actual  units  of  comnumication 
ser\'ices  that  subscriber  obtained  from 
the  licensee.  Nevertheless,  we  believe 
that  a  more  equitable  payment 
formulation  would  require  each  licensee 
to  submit  a  fee  based  upon  the  total 
number  of  telephone  numbers  or  call 
signs  that  it  provides  to  customers  so 
that  its  fee  payment  would  better  reflect 
the  benefit  that  the  licensee  receives 
from  its  use  of  frequencies  of 
communications.  Therefore,  for  FY 

1995.  we  propose  to  exercise  our 
authority  to  make  permitted 
amendments  to  the  fee  schedule  to 
propose  that  each  licensee  in  the  Public 
Mobile/Cellular  Radio  Services  pay  an 
annual  regulator^'  fee  for  eac:h  mobile  or 
cellular  unit  (mobile  or  cellular  call  sign 
or  telephone  number),  including  paging 
units,  assigned  to  its  custonu'rs. 
including  resellers  of  its  services.  For 
FY  1995.  the  service  category's  cost 
allocation  is  S4.420.000.  resulting  from 
the  mandatory  adjustment  to  its  FY 
1994  revenue  requirement  un(ii;r  the 
statutory  fee  schedule.  Payment  units 
under  our  proposed  formulation  ar(! 
estimated  to  be  34.000.000  sul)S(,ril)iTs. 
Dividing  the  category's  cost  allocation 
by  its  estimated  subscribers  results  in  a 
regulator}'  fee  of  5  13  per  payment  iniil. 
See  Appendix  C.  Thus,  we  are 
proposing  a  fee  of  S.13  per  subscribi^r 
With  the  exception  of  extfinding  the 
regulatory  fee  to  all  units  provided  by 
licensees  in  this  service  category,  we  are 
proposing  no  change  to  the  rules  for 
pavment  of  fees  by  licensees  in  the 
Public  Mobilo/Ceilular  Radio  Services. 
See  FY  1994  Order.  Appendix  B  at  para. 
31.'"' 

b.  Fixed  Radio  Services 

45.  Domestic  Public  Fised  Ihidio 
Sen-ice  includes  stations  authorized 
under  Part  21  of  the  Commission's  Rules 
to  use  microwave  frequencies  for  video 
and  data  distribution  within  the  I'nited 
States.  This  cateqorv  includes  licensees 


"(lon.sislRnt  with  our  earlier  interpretation  of 
CoiiHres-sioiiHl  intent,  we  propose  to  require 
paymeni  of  Ihe  cable  system  regulatory  fees  on  a  per 
subMTiber  basis  rather  than  per  1.000  subscribers  as 
set  lorlli  in  Ihe  statutory  fee  si:hedule.  Srv  FY  J.'W4 
CMrr.-H  prtr.i.  1(10 


I  ■  As  noted  above,  we  are  proposing  ■.in  reji'ilatory 
fee  for  Personal  Ckimmunicalioi^s  Services  {}K:S\ 
and  Conimercial  Mobile  Kadiu  Services  K-MKS   fi.r 
FY  1995  because  no  facilities  were  auliiori/ed  tor 
PCS  ami  C.MKS  by  our  proposed  date  for  ra'ciiU'I: ;; 
fees,  (li'obiir  1.  1W4. 


in  the  Point-to-Point  Microwave  Radio 
Service,  Local  Television  Transmission 
Radio  Service,  Digital  Electronic 
Message  Service,  Multipoint 
Distribution  Service  (MDS),  and 
Multichannel  Multipoint  Distribution 
Service  (MMDS)."*  For  FY  1995.  the  cost 
allocation  for  the  Domestic  Public  Fixed 
Radio  Services  is  $158,000,  resulting 
from  the  mandatory  adjustment  to  its  FY 
1994  revenue  requirement  under  the 
statutory  fee  schedule.  Payment  units 
are  estimated  to  be  1 .320  licenses. 
Dividing  the  Service's  cost  allocation  by 
its  estimated  payment  units  results  in  a 
fee  of  $120  per  call  sign.  See  Appendix 
G.  Therefore,  we  are  proposing  that 
Domestic  Public  Fixed  Radio  Service 
licensees  be  subject  to  a  $120  annual 
regulatory  fee  per  call  sign,  payable  on 
a  specified  date  to  be  announced  by  the 
Commission.  We  are  proposing  no 
change  to  the  rules  for  calculation  and 
submission  of  the  fee  payment  by 
licensees  in  the  Domestic  Public  Fixed 
Radio  Services.  See  FY  1994  Order, 
Appendix  B  at  para.  37. 

46.  International  Public  Fixed  Radio 
Sen'ice,  set  forth  in  the  FY  1995  fee 
schedule  within  the  International  fee 
category,  includes  common  carriers 
authorized  under  Part  23  of  the 
Commission's  Rules  to  provide  radio 
communications  between  the  United 
States  and  a  foreign  point  via 
microwave  or  HF  troposcatter  systems, 
other  than  satellites  and  satellite  earth 
stations,  but  not  including  service 
between  the  United  States  and  Mexico 
and  the  United  States  and  Canada  using 
frequencies  above  72  MHz.  The  cost 
allocation  for  the  International  Public 
Fixed  Radio  Service  is  $4,800.  resulting 
from  the  mandatory  adjustment  to  its 
revenue  requirement  under  the  statutory 
fee  schedule.  Payment  units  for  the 
Service  are  estimated  to  be  20  call  signs. 
Dividing  the  Service's  revenue 
requirement  by  its  estimated  payment 
units  results  in  a  fee  of  $240  per  call 
sign.  See  Appendix  F.  thus,  we  are 
proposing  that  international  public 
fixed  radio  service  licensees  be  subject 
to  a  $240  annual  regulatory  fee  per  call 
sign,  payable  on  a  specified  date  to  be 
announced  by  the  Commission.  We  are 
proposing  no  change  to  the  rules  for 
calculating  and  submitting  fees  by 
licensees  in  the  International  Public 
Fixed  Radio  Services.  See  FY  1994 
Order,  Appendix  B  at  para.  38. 


'"  MDS  and  MMDS  are  now  regulated  by  the  Mass 
Mi'dia  Bureau  and.  therefore,  the  regulatory  less  for 
these  services  are  shown  withlo  the  Mass  Media 
categorv  in  the  FY  1995  tee  schedulv.  See  Appendix 
B. 


c.  VSATs  and  Equivalent  C-Band 
Antermas/Mobile  Satellite  Earth 
Stations 

47.  VSATs  and  Equivalent  C-Band 
Antennas  includes  VSAT  earth  stations 
and  equivalent  C-Band  earth  stations 
and  antennas  and  earth  station  systems 
comprised  of  very  sm.all  aperture 
terminals  operating  in  the  12  and  14 
GHz  bands  and  providing  a  variety  of 
communications  services  to  other 
stations  in  the  network.  VSAT  systems 
consist  of  a  network  of  technically- 
identical  small  fixed-satellite  earth 
stations  which  often  include  a  larger 
hub  station.  VSAT  earth  stations  and  C- 
Band  equivalent  earth  stations  are 
authorized  pursuant  to  Part  25  of  the 
Commission's  Rules.  Mobile  Satellite 
Earth  Stations,  operating  piu-suant  to 
Part  25  of  the  rules  under  blanket 
licenses  for  mobile  antennas 
(transceivers),  are  smaller  than  one 
meter  and  provide  voice  or  data 
communications,  including  position 
location  information  for  mobile 
platforms  such  as  cars,  buses  or  trucks. 
The  1995  cost  allocation  for  this 
category  is  $56,810,  resulting  from  the 
category's  mandatory  adjustment  under 
the  FY  1994  statutory  fee  schedule. 
Payment  units  are  estimated  to  be 
437,000  antennas.  See  Appendix  G. 
Dividing  the  revenue  requirement  by 
estimated  payments  units  results  in  a 
regulatory  fee  for  FY  1995  of  $.13  per 
authorized  antenna.  Therefore,  we 
propose  to  assess  licensees  of  VSATs  an 
annual  regulatory  fiee  of  $.13  per 
authorized  antenna  for  FY  1995.  The 
proposed  fee  for  this  service  is  set  forth 
in  the  International  category  in  the  FY 
1995  fee  schedule.  See  Appendix  B.  We 
are  not  proposing  to  change  the  rules  for 
calculation  and  payment  of  the  fee  for 
VSATs.  VSAT  equivalents  and  mobile 
earth  station  antennas. 

d.  Fixed  Satellite  Earth  Station 
Antennas 

48.  Transmit/Receive  and  Transmit 
Only  Earth  Stations.  This  category 
includes  fixed-satellite  transmit/receive 
and  transmit  only  earth  sation  antennas, 
authorized  or  registered  under  Part  25  of 
the  Commission's  rules,  operated  by 
private  and  public  carriers  to  provide 
telephone,  television,  data,  and  other 
forms  of  communications.  The  proposed 
fees  for  this  fee  category  are  set  forth  in 
the  FY  1995  fee  schedule  in  the 
International  Service  category.  Included 
in  this  category  are  telemetry,  tracking, 
and  control  (TT&C)  earth  stations  and 
earth  station  uplinks. 

49.  In  our  FY  1994  Order,  we  adopted 
this  statutory  fee  schedule's  requirement 
that  assessed  a  higher  fee  for  fixed 


satellite  earth  stations  antennas  of  9 
meters  or  more  than  for  those  less  than 
9  meters.  This  distinction  resulted  in 
the  anomaly  that  antennas  performing 
the  same  function  were  subjected  to 
different  fees,  one  several  thousand 
percent  higher  than  the  other.  To  rectif>' 
this  disparity,  we  propose  to  exercise 
our  permitted  authority  to  eliminate  the 
differing  fee  levels  for  these  earth 
stations.  We  are  proposing  that  any 
earth  station  in  this  service  categorv  be 
charged  a  fee  based  upon  size  as 
measured  in  meters.  This  modification 
will  eliminate  the  disparity  in  fees 
under  the  former  schedule,  but  assure 
that  smaller  antennas  will  continue  to 
.  be  subject  to  a  smaller  fee  requirement 
than  larger  antennas. 

50.  The  FY  1995  cost  allocation  for 
transmit  and  transmit/receive  earth 
stations  is  $3,533,500,  resulting  from  the 
mandatory  adjustment  under  the  FY 
1994  revenue  requirement  for  this  fee 
category.  Payment  units  are  estimated  to 
be  19,100  antenna  meters.  Dividing  the 
cost  allocation  for  this  category  by  its 
estimate  payment  units  results  in  a  fee 
of  $185  per  meter.  See  Appendix  G. 
Therefore,  we  are  proposing  a  regulatory 
fee  of  $185  per  meter  for  transmit/ 
receive  and  transmit  only  earth  stations. 
In  determining  the  number  of  meters  of 
an  earth  station,  all  measurements 
should  be  made  to  the  tenth  of  a  meter. 

51.  Receive  Only  Earth  Stations.  For 
the  reasons  discussed  above,  v\e 
propose  to  eliminate  the  dispaiity  in  the 
fee  requirement  for  receive  only 
antennas  above  and  below  9  meters. 
Thus  receive  only  earth  stations  will  be 
assessed  a  per  meter  fee.  regardless  of 
whether  they  are  above  or  below  9 
meters  in  size.  The  FY  1995  cost 
allocation  for  receive  onlv  earth  stations 
is  $4,116,000.  resulting  from  the 
mandatory  adjustment  to  the  fee 
category's  revenue  requirement  under 
the  statutory  fee  schedule.  Pavment 
units  are  estimated  to  be  34.300  antenna 
meters.  Dividing  the  cost  alloi.<ition  for 
the  category  by  its  estimated  payment 
units  results  in  a  fee  of  $120  p«T  meter. 
See  Appendix  G.  Thus,  we  are 
proposing  a  regulatory  fee  of  $1 20  per 
meter  for  receive  only  earth  stations.  All 
measurements  will  be  to  the  tenth  of  a 
meter. 

e.  Space  Stations  (Geosynchronous) 

52.  Geosynchronous  space  stations, 
set  forth  in  the  FY  1995  fee  schedule 
within  the  International  Ser\  ice 
category,  are  domestic  and  international 
satellites  positioned  in  orbit  to  remain 
approximately  fixed  relative  to  the 
earth.  They  are  authorized  under  Part  25 
of  the  Commissions  rules  to  provide 
communications  l)etween  satellites  and 
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earth  stat  ons  on  a  common  carrier  and/ 
or  privat<  carrier  basis.  The  FY  1995 
cost  alloc  ation  for  geosynchronous 
space  sta  ions  is  $4,978,750,  resulting 
from  the  mandatory  increase  in  the 
category'  i  FY  1994  revenue  requirement 
under  th<  statutory  fee  schedule. 
Payment  units  estimated  to  be  35 
operatior  al  space  stations  in  orbit. 
Dividing  the  revenue  requirement  for 
this  catej  ory  by  its  estimated  payment 
units  resi  dts  in  a  fee  of  $142,250  per 
operatior  al  space  station  in  orbit.  See 
Appendi  c  G.  Thus,  we  are  proposing 
that  entit  les  authorized  to  operate 
geosyncnronous  space  stations  in 
acco'Wance  with  section  25.120(d)  will 
be  assess  sd  an  annual  regulatory  fee  of 
$142,250  per  operational  station  in 
orbit.  Pa;  ment  is  required  for  any 
geosynci  ronous  satellite  that  has  been 
launchec  and  tested  and  is  authorized 
to  provic  e  service.  We  are  proposing  no 
change  ti » the  rules  for  calculating  and 
submitting  regulatory  fee  payments  by 
licensee!  of  geosynchronous  space 
stations.  See  FY  1994  Order.  Appendix 
B  at  para .  35. 

f.  Intemi  tional  Bearer  Circuits 

53.  Re  ;ulatory  fees  for  international 
bearer  circuits  are  computed  "per  100 
active  &A  Kbps  circuits  or  equivalent." 
International  bearer  circuits  are  set  forth 
in  the  In  ;ernational  Service  category  in 
the  FY  1B95  fee  schedule.  The  proposed 
fee  is  to  be  paid  by  the  facihties-based 
common  carrier  activating  the  circuit  in 
any  tran  .mission  facility  for  the 
provisio  i  of  service  to  an  end  user  or 
resale  ca  rrier.  However,  we  propose  to 
modify  our  requirements  for  payment  of 
the  fee  f  )r  bearer  circuits  by  private 
submari  le  cable  operators  to  require 
that  the; '  pay  fees  for  circuits  sold  on  an 
indefea;  ible  right  of  use  (IRU)  basis  or 
leased  t(i  any  customer  other  than  an 
intemat  onal  common  carrier 
authoriJ  ed  by  the  Commission  to 
provide  U.S.  international  common 
carrier  s  Brvices.  Compare  FY  1 994 
Order  al  5367.  The  fee  is  based  upon 
active  &  I  Kbps  circuits,  or  equivalent 
circuits,  Under  this  formulation,  64 
Kbps  cii  cuits  or  their  equivalent  will  be 
assesse(  a  fee.  Equivalent  circuits 
include  the  64  Kbps  circuit  equivalent 
of  largei  bit  stream  circuits.  For 
exampld,  the  64  Kbps  circuit  equivalent 
of  a  2.0' i8  Mbps  circuit  is  30  64  Kbps 
circuits  Analog  circuits  such  as  3  and 
4  KHz  c  ircuits  used  for  international 
service  u«  also  included  as  64  Kbps 
circuits  However,  circuits  derived  from 
64  Kbpj  circuits  by  the  use  of  digital 
circuit  1  nultiplication  systems  are  not 
equival  mt  64  Kbps  circuits.  Such 
circuits  are  not  subject  to  fees.  Only  the 
64  Kbps  circuit  from  which  they  have 


been  derived  will  be  subject  to  payment 
of  a  fee.  The  FY  1995  cost  allocation  is 
$310,000  based  on  an  estimated  volume 
of  62.000  active  64  Kbps  circuits  or 
equivalent.  For  FY  1995.  we  are 
proposing  an  annual  regulatory  fee  of 
$5.00  for  each  active  64  Kbps  circuit  or 
equivalent.  For  analog  television 
channels  we  will  assess  fees  as  follows: 
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Analog  television  channel  size  in 
MHz 


36 

24 
18 


No.  of 
equiva- 
lent 64 
Kbps 
circuits 


630 
288 
240 


See  Appendix  G.  for  a  description  of 
the  development  of  the  fees  for 
international  bearer  circuits.  See  FY 
1994  Order.  Appendix  B  at  para.  45. 

g.  Inter-exchange  and  Local  Exchange 
Carriers.  Competitive  Access  Providers. 
Pay  Telephone  Providers,  and  Other 
Non-mobile  Providers  of  Interstate 
Service 

54.  In  the  FY  1994  Order,  we  adopted 
the  fees  and  calculation  methodology 
for  Inter-Exchange  Carriers  (IXC's). 
Local  Exchange  Carriers  (LECs)  and 
Competitive  Providers  (CAPs)  contained 
in  the  section  9(g)'s  fees  schedule.  We 
rejected  proposals  to  modify  the  fees 
schedule  because  Congress  intended  us 
to  adopt  that  schedule  in  its  entirety  for 
FY  1994.  Under  the  statutory  schedule. 
CAPs  are  assessed  fees  based  upon  their 
number  of  subscribers.  As  a 
consequence,  some  CAPs  filed  very 
small  fee  payments  because  they  ser\'e 
only  a  few  subscribers  even  though 
these  subscribers  are  large  entities  with 
heavy  communications  requirements. 

55.  Several  of  the  commenters  in  the 
FY  1994  proceeding  urged  that  we 
extend  the  fee  requirement  to  other 
providers  of  interstate  commimications 
services,  including  resellers,  in  addition 
to  those  subject  to  a  fee  requirement 
under  the  statutory  fee  schedule.  We 
declined  to  do  so.  However,  we  stated 
that  we  would  review  the  fee  schedule 
to  determine  if  other  carriers  should  be 
subject  to  the  regulatory  fee  requirement 
for  FY  1995. 

56.  We  now  believe  that  resellers  and 
other  carriers  providing  interstate 
services  subject  to  our  jurisdiction  and 
directly  benefiting  from  our  regulation 
of  the  interstate  network  should  be 
subject  to  a  regulatory  fee  payment.  In 
particular,  we  are  cognizant  that  our 
decisions  requiring  facilities  based 
carriers  to  eliminate  any  restrictions  on 
the  resale  and  sharing  of  their  interstate 
private  line  communications  services 


and  facilities  and  our  continuing  market 
surveillance  has  fostered  the  growth  of 
a  strong  communications  resale 
industry.  In  opening  up  the  interstate 
network  to  resellers,  we  asserted  our 
jurisdiction  over  their  activities 
pursuant  to  Title  II  of  the 
Communications  Act.^-'  We  believe  that 
carriers  subject  to  our  regulation  should 
bear  the  costs  of  that  regulation.  For 
these  reasons,  we  are  proposing,  as 
described  below,  to  subject  any  carritsr. 
whether  facilities  based  or  reseller, 
using  the  interstate  network  to  a 
regulatory  fee  payment. 

57.  We  propose  to  expand  the 
schedule  of  fees  for  carriers  to  include 
not  only  IXCs.  LECs  and  CAPs.  but  also 
domestic  and  international  carriers  that 
provide  operator  services,  WATS.  800. 
900.  telex,  telegraph,  video,  other 
switched,  interstate  access,  special 
access,  and  alternative  access  services 
either  by  using  their  own  facilities  or  by 
reselling  facilities  and  ser\'ices  of  othf-r 
carriers  or  telephone  carrier  holding 
companies,  and  companies  other  than 
traditional  local  telephone  companies 
that  provide  interstate  access  services  to 
long  distance  carriers  and  other 
customers.^" 

58.  The  FY  1995  cost  allocation  for 
this  category  is  $39,000,000,  resulting 
from  the  mandatory  adjustment  of  the 
Commission's  FY  1994  revenue 
requirement  under  the  statutory-  fee 
schedule.  See  Appendix  G.  Because  our 
proposal  and  a  proposed  alternative 
method  of  calculating  fees  for  the  carrier 
category,  represent  a  significant 
modification  of  the  method  in  which 
regulatory  fees  are  calculated,  interested 
parties  are  requested  to  file  comments 
concerning  the  most  efficient  and 
equitable  method  for  assessment  of 
regulatory-  fees. 

59.  We  propose  to  calculate  carrier 
fees  based  on  the  number  of  customer 
units,  i.e.,  the  number  of  users  of  a 
service,  provided  by  a  carrier  as  of 
December  31,  1994.  For  access  ser\-ice 


'"St^  Resale  and  Shared  i'ae  of  Common  Canier 
Services.  60  KCC  2d  388,  600  (1977)  (In  addition  to 
allowing  resellers  to  obtain  lines  from  facilities 
based  carriers,  we  declared  that  -  (resale  carriers).' 
whether  they  be  brokers  or  value  added  carriers 
•   •   *  .  are  equally  subject  to  the  requirements  of 
Title  U  of  the  Communications  .\ct."):  see  also 
American  Tel  fr  Tel.  Co.  v.  FCC.  978  F.2d  727.  735 
(D.C.  1992)  (finding  that  resellers  and  other 
nondominant  carriers  must  file  tariffs  and  offer 
their  services  pursuant  to  just,  reasonable  and 
nondiscriminatory  rates  and  practices  pursuant  to 
sections  201  and  202  of  the  Act.)  Resellers  currently 
are  subject  to  filing  fees  pursuant  to  section  8  of  the 
Act. 

2"  A  holding  company  may  combine  fee  payments 
of  its  operating  companies  and  pay  their  combined 
fees  for  a  particular  service  in  a  single  combined 
payment  or  by  installments,  if  the  aggregate  of  their 
fee's  in  a  single  service  qualifies  the  holding  . 

company  to  make  installment  payments.  i 


provided  by  local  e.xchange  carriers,  the 
number  of  customer  units  would  equal 
the  number  of  presubscribed  lines  as 
(te.scribed  in  Section  69.116  of  the 
Commission's  Rules.  For  pay  telephone 
I   service,  the  number  of  customer  units 
would  equal  the  number  of  pay 
telephones  used  as  the  basis  for  pay 
telephone  compensation.  For  MI'S 
provided  by  preselected  inlerexchange 
carriers,  the  number  of  customer  units 
would  equal  the  number  of 
presubscribed  lines  as  described  in 
.Section  69.116  of  the  Commission's 
Rules.  For  pay  telephone  service,  the 
number  of  customer  units  would  equal 
the  number  of  pay  telephones  used  as 
the  basis  for  pay  telephone 
compensation.  For  MTS  provided  by 
pre-selected  interexchange  carriers,  the 
number  of  customer  units  would  equal 
the  number  of  presubscribed  lines  as 
describcHi  in  Section  69.116  of  the 
Commissions  Rules.  For  other  switched 
services,  such  as  MTS,  WATS,  800.  900 
and  operator  service  not  billed  to  the 
r umber  from  which  the  call  is  placed, 
the  number  of  customer  units  would 
f  qual  the  number  of  billing  accounts 
1  >ss  those  accounts  already  associated 
with  presub.scribed  lines  reported  by  the 
carrier.  For  non-switched  ser\'ices. 
including  service  provided  by  CAPs. 
special  access,  and  private  (alternative 
access)  line  providers,  the  number  of 
customer  units  would  be  based  on  the 
total  capacity  provided  to  customers 
measured  as  voice  equivalent  lines.  For 
this  purpose,  4  Khz  or  64  Kbps 
equivalents  would  equate  to  one  voice 
equivalent  line.  Dividing  the 
$39,000,000  cost  allocation  by  an 
estimated  300,000.000  customer  units  ^' 
results  in  a  fee  of  $.13  per  customer 
unit. 

60.  In  addition,  as  an  alternative  to 
the  fee  structure  described  above,  we  are 
proposing  to  base  our  carrier  fees  on  the 
number  of  minutes  of  interstate  service 
in  calendar  year  1994.  For  access  service 
provided  by  local  exchange  carriers,  the 
number  of  interstate  minutes  w-ould 
equal  the  number  of  originating  and 
terminating  access  minutes.  For 
interstate  service  upon  which  access 
charges  are  paid,  the  number  of  minutes 
would  equal  the  number  of  originating 
and  terminating  access  minutes.  For 
other  interstate  services  billed  based  on 
timed  usage,  the  number  of  minutes 
would  equal  the  number  of  billed 
minutes.  For  interstate  services  not 


"  Local  exchange  carriers  and  toll  carriers  will 
each  report  a  total  of  142  million  presubscribed 
lines.  Allowing  for  V2  million  privately  owned  pav 
telephone  lines.  4  million  special  acceiis  lines,  and 
approximately  5%  resale  and  competitive  access 
provision,  it  appears  that  carriers  would  report 
approximately  300  million  customer  units. 


billed  on  the  basis  of  timed  usage, 
minutes  would  be  estimated  as  the 
billed  revenue  in  dollars  times  10.  This 
represents  a  cross-over  assumption  that 
customers  would  substitute  ordinary 
MTS  for  any  service  which  cost  more 
than  ten  cents  per  minute.  Hence, 
revenue  in  dollars  time  10  represents  a 
lower  bound  number  of  minutes. 
Dividing  the  539,000,000  cost  allocation 
by  508  billion  minutes^-  results  in  a  fee 
of  S.08  per  1000  minutes. 

D  Procedures  for  Payment  of,  Regulatory- 
Fees 

61.  CTcnerally.  we  propose  to  retain 
the  procedures  that  we  established  in 
our  FY  94  Report  and  Order  for  the 
payment  of  regulatory  fees.  Section  9(f) 
requires  that  we  permit  "payment  by 
installments  in  the  case  of  fees  in  large 
amounts,  and  in  the  case  of  small 
amoimts,  shall  require  the  payment  of 
the  fee  in  advance  for  a  number  of  years 
not  to  exceed  the  term  of  the  license 
held  by  the  payor."  See  47  U.S.C. 

§  1559(f).  Consistent  with  the  section, 
we  are  again  proposing  three  categories 
of  fee  payments,  based  upon  the 
category-  of  service  for  which  the  fee 
payment  is  due  and  the  amount  of  the 
fee  to  be  paid.  The  fee  categories  are  (1) 
"standard"  fees.  (2)  "large"  fees,  and  (3) 
"small"  fees. 

1.  Annual  Payments  of  Standard  Fees' 

62.  Standard  fees  are  those  regulatory 
fees  that  are  payable  in  full  on  an 
annual  basis.  Payers  of  standard  fees  are 
not  required  to  make  advance  payments 
for  their  full  license  term  and  are  not 
eligible  for  installment  payments.  All 
standard  fees  are  payable  in  full  on  the 
date  we  establish  for  payment  of  fees  in 
their  regulatory-  fee  category.  The 
payment  dates  for  each  regulatory  fee 
category  will  be  announced  either  in  the 
Report  and  Order  in  this  proceeding  or 
by  public  notice  in  the  Federal  Register 
following  the  termination  of  the 
proceeding. 

2.  Installment  Payments  for  Large  Fees 

63.  In  our  FY  1994  Order,  we 
classified  fees  for  several  services  at 
certain  payment  amounts  and  above  as 
"large"  fees,  eligible  to  be  paid  by 
installment  payments,  and  afforded 
eligible  payers  the  opportunity  to 
submit  fees  for  these  services  in  two 


-■"There  will  be  approximately  393  billion 
common  carrier  line  acce.-is  minutes  in  1994  based 
on  minutes  reported  for  the  first  half  of  the  year 
limes  2.  Adding  5%  for  resale  results  in  413  billion 
minutes.  Ba.sed  on  1992  published  TRS  Fund  data, 
carriers  provided  nine  and  one  half  billion  dollars 
of  nonswitched  interstate  ser\ire.  which  adds  ^S 
million  minutes  to  the  t0l.1l. 


equally  divided  payments. 2*  We 
indicated,  however,  that  based  on  our 
experience  with  the  fee  program,  we 
would  consider  increasing  eligibility  to 
make  installments  payments.  After 
gaining  some  experience,  we  are 
proposing  to  now  lower  ehgibility  or 
installment  payments.  Our  decision  to 
lower  the  eligibility  threshold  results 
from  a  determination  that  our  pavment 
processing  system  feasibly  can  handle  a 
reasonable  increase  in  the  number  of 
regulatees  who  pay  in  installments. 
Therefore,  we  propose  to  set  the 
eligibility  requirement  at  the  lowest 
installment  payment  level  permitted  in 
FY  1994.  512.000,  and  propose  that 
regulatees  in  any  category  of  service 
with  a  payment  liability  of  S12.000  or 
more  be  eligible  to  make  installment 
payments  Eligibility  for  payment  by 
installment  will  be  based  upon  the 
amount  of  either  a  single  regulalorv  ei- 
payment  or  a  combination  of  fee 
payments  by  the  same  licensee  or 
regulatee. 

64.  In  our  FY  1994  Order,  we 
permitted  payment  of  "large"  fees  in 
two  installments  and  stated  that  for 
future  years  we  would  permit  four 
installment  payments  by  eligible 
regulatees.  The  limited  time  that  will  be 
available  following  completion  of  this 
proceeding  and  the  required  90  day 
notification  period  to  Congress  of  our 
amendments  to  the  Schedule  of 
Regulatory  Fees  following  completion  of 
this  proceeding  makes  the  use  of  four 
installment  payments  impractical  for 
installment  payers  and  unduly  burdens 
our  fee  collection  process.  Therefore,  we 
propose  that  regulatees  eligible  to  pay 
by  installment  payments  may  submit 
their  required  fee  in  two  equal  payments 
(on  dates  to  be  announced  in  the  Report 
and  Orc/er  terminating  this  proceeding 
or  in  the  Federal  Register  following  the 
proceeding's  termination),  or.  in  the 
alternative,  may  submit  a  single  full 
payment  on  the  date  that  their  final 
installment  payment  is  due. 

3.  Advance  Payments  of  Small  Fees 

65.  We  are  proposing  to  treat 
regulatory  fee  payments  by  certain  radio 
licensees  as  small  fees  subject  to 
advance  payments.  Advance  payments 
will  be  required  from  licensees  of  tho.se 
services  that  we  decided  would  be 
subject  to  advance  payments  in  our  FY 
1994  Order J'^*  Payers  of  advance  fees 


■"  Src  FY  1994  OrdrrM  paragraphs  39  through 
45. 

•■*  Appliunts  for  new.  rcnewdl  jnd  rrinstalrmer.t 
licenses  in  the  following  servires  will  be  required 
to  pay  their  regulator)'  fees  in  advance;  Land  Mobile 
Serv  ices.  Microwave  .s«:rvi(.es.  Inier.itiiie'  Video 
Uita  Serxires  (l\'D.S).  M.irine  (Ship)  S«:nicp.  Marim- 

•-;<intitiu"  . 
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Standard  Fee  Calculations 
Dates 


first 


the  date  for  payment  of 
and  installment  payments 
pul^lished  in  the  Federal 

licensees,  permittees  and 
jther  authorizations  in  the 
Qarrier.  Mass  Media,  and 

,  whose  fees  are  not  based 
subscriber,  line  or  circuit  count, 
be  submitted  for  any 

held  as  of  October  1, 1994. 
T 1994  Order,  we  are 
October  1  as  the  date  to  be 
calculating  standard  fees  since 
day  of  the  fiscal  year  and. 
:urrent  licensees  subject  to 
I  mid  have  benefited  from  our 
activities  from  the  beginning 
covered  by  the  payment. 

case  of  regulatees  whose 
upon  a  subscriber,  line  or 
covint,  we  propose  that  the 
a  regulatees'  subscribers, 
circuits  on  December  31, 
be  used  to  calculate  the  fee 
iVe  have  selected  the  last  date 
cale  ndar  year  because  many  of 
entil  ies  file  reports  with  us  as  of 
Dthers  calculate  their 
numbers  as  of  that  date  for 
pi  uposes.  Therefore, 

of  the  regulatory  fee  as  of 
ill  facihtate  both  an  entity's 
computatibn  of  its  fee  payment  and  our 


\nl 


verification  that  the  correct  fee  payment 
has  been  submitted.^^ 

rV.  Procedural  Matters 

A.  Comment  Period  and  Procedures 

68.  Pursuant  to  the  procedures  set 
forth  in  sections  1.415  and  1.419  of  the 
Commission's  rules,  interested  parties 
may  file  comments  on  or  before 
February  13. 1995  and  reply  comments 
on  or  before  February  28. 1995.  All 
relevant  comments  will  be  considered 
by  the  Commission  before  final  action  is 
taken  in  this  proceeding.  To  file 
formally  in  this  proceeding,  participants 
must  file  an  original  and  four  copies  of 
all  comments,  reply  comments  and 
supporting  materials.  If  participants 
want  each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  an 
original  and  nine  copies  must  be  filed. 
Comments  and  reply  comments  should 
be  sent  to  the  Office  of  the  Secretary, 
Federal  Communications  Commission. 
Washington,  D.C.  20554.  Interested 
parties,  who  do  not  wish  to  formally 
participate  in  this  proceeding,  may  file 
informal  comments  to  the  same  address. 
Comments  and  reply  comments  will  be 
available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center  (Room  239)  of  the 
Federal  Communications  Commission, 
1919  M  Street,  N\V..  Washington.  DC 
20054. 

B.  Ex  Parte  Rules 

69.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed 
pursuant  to  the  Commission's  rules.  See 
47  C.F.R.  §§  1.1202, 1.1203  and  1025(a). 

C.  Initia]  Regulatory  Flexibility  Analysis 

70.  As  required  by  section  603  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  No. 
96-354.  94  Stat.  1165.  5  U.S.C.  §601  et 
seq.  (1981).  the  Commission  has 
prepared  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
expected  impact  on  small  entities  of  the 
proposals  suggested  in  this  document. 
The  IRFA  is  set  forth  in  Appendix  A. 
Written  public  comments  are  requested 
with  respect  to  the  IRFA.  These 
comments  must  be  filed  in  accordance 
with  the  same  filing  deadlines  for 
comments  on  the  rest  of  the  Notice,  but 
they  must  have  a  separate  and  distinct 


.  Private  Land  Mobile  (Other) 
jtion  (Aircraft)  Service.  Aviation 
ice.  General  Mobile  Radio  Service 
a  Idition,  applicants  for  anaateur  radio 
vrilJ  be  required  to  aubmit  an 


»i}nai 


i'  Cable  systems  should  calculate  their  FY  1995 
regulatory  fees  using  the  subscriber  data  to  be 
submitted  to  the  Commission  in  their  1994  Annual 
Report  of  Cable  Television  Systems  (FCC  Form 
325).  Accordingly,  their  number  of  subscribers  will 
not  necessarily  be  based  on  December  31,  1994.  but 
rather  on  "a  typical  day  in  the  last  full  week"  of 
December  1994.  (See  FCC  Form  325  Instructions.) 


heading,  designating  the  comments  as 
responses  to  the  IRFA.  The  secretary 
shall  send  a  copy  of  this  Notice, 
including  the  IRFA.  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  section  603(a)  of  the  Regulatory 
Flexibility  Act. 

D.  Authority  and  Further  Information 

71.  Authority  for  this  proceeding  is 
contained  in  sections  4(i)  and  (j.  9.  and 
303(r)  of  the  Communications  Act  of 
1934  as  amended,  47  U.S.C.  §§  154(1) 
and  (j)  and  159  and  303(r). 

72.  Further  information  about  this 
proceeding  may  be  obtained  by 
contacting  Peter  W.  Herrick.  Acting 
Associate  Managing  Director,  Program 
Analysis  at  (202)  418-0443. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Appendix  A — Initial  Regulatory 
Flexibility  Analysis 

Reason  for  Action 

This  rulemaking  proceeding  is  initiated  to 
obtain  comment  regarding  the  Commission's 
proposed  amendment  of  its  Schedule  of 
Regulatory  Fees  in  order  to  revise  its 
regulatory  fees  to  collect  5116,400.000.  the 
amount  that  Congress  has  required  the 
Commission  to  recover  through  regulatory 
fees  in  Fiscal  Year  1995. 

Objectives 

The  Commission  seeks  to  collect  the 
necessary  amount  through  its  proposed 
revised  regulatory  fees,  as  conta.ined  in  the 
attached  Schedule  of  Regulatory  Fees,  in  the 
most  efficient  manner  possible  and  without 
undue  burden  to  the  public. 

Legal  Basis 

The  proposed  action  is  authorized  under 
sections  (4)  (i)  and  (j),  9  and  303(r)  of  the 
Communications  Act  of  1934,  as  amended. 
47  U.S.C.  §§  154  (i)  and  (j).  159,  and  303(r). 

Reporting,  Recordkeeping  and  Other 
Compliance  Requirements 

The  Commission  has  developed  FCC  Form 
159  and  FCC  Form  159C  for  submission  with 
regulatory  fee  payments.  Also,  the 
Commission  has  adopted  implementation 
rules  governing  the  payment  of  regulatory 
fees.  See  47  C.R.R.  1.1151  et  seq. 

Federal  Rules  That  Overlap,  Duplicate  or 
Conflict  With  Proposed  Rule 

.None. 

Description.  Potential  Impact,  and  Number 
of  Small  Entities  Involved 

The  proposed  amendment  of  the  Schedule 
of  Regulator}-  Fees  will  affect  permittees, 
licensees  and  other  regulatees  in  the  cable, 
common  carrier,  mass  media,  private  radio 
and  international  services.  After  evaluating 
the  comments  in  this  proceeding,  the 
Commission  will  further  examine  the  impact 
of  any  fee  revisions  or  additions  or  rule 


changes  on  small  entities  and  set  forth  our 
findings  in  the  Final  Regulatory  Flexibility 
Analysis. 

Any  Significant  Alternatives  Minimizing  the 
Impact  on  Small  Entities  Consistent  With  the 
Stated  Objectives 

The  Notice  solicits  comments  on 
alternative  methods  of  assessing  the 
regulatory  fees  necessary  to  recover  the 
5116,400,000  in  costs  that  Congress  has 
required  us  to  recover  through  regulaton,-  fees 
in  FY  1995. 
BILLING  CODE  6712-01-M 
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Fee  Category 


WIRELESS  RADIO 


Land  Mjbile  fper  license)  (220  222  Mhz,  above  470  Mhz,  Base  Station  and  SMRS)  (47  CFR 
Part  90)  


Microwave  (per  license)  (47  CFR  Part  94) 


Interaci  ive  Video  Data  Service  (per  license)  (47  CFR  Part  95) 


(Ship)  (per  station)  (47  CFR  Part  80 


(Coast)  (per  license)  (47  CFR  Part  87) 


Mobile  Radio  Service  (per  license)  (47  CFR  Part  95) 


Land  Mobile  (per  license)  (all  stations  not  covered  above) 


Aviatioji  (Aircraft)  (per  station)  (47  CFR  Part  87) 


Aviatioi  (Ground)  (per  license)  (47  CFR  Part  87) 


Amateir  Vanity  Call  Signs 


Cellulai /Public  Mobile  Radio  (per  subscriber^  (47  CFR  Part  22) 


MASS  r/EDIA 


AM  Radio  (47  CFR  Part  73) 


-h 


Class  A  (Arbitron  Market) 


Class  A  (NonArbitron  Market) 


Class  B  (Arbitron  Market) 


Appendix  B 


Annual 

Regulatory 

Fee 


.13 


1,525 


565 


850 
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Fee  Category 

Mass  Media  (continued) 

Annual 

Regulatory 

Fee 

Class  B  (Non  Arbitron  Market) 

315 

Class  C  (Arbitron  Market) 

340 

Class  C  (NonArbitron  Market) 

125 

Class  0  (Arbitron  Market) 

425 

Class  D  (NonArbitron  Market) 

155 

Construction  Permits 

120 

FM  Radio  (47  CFR  Part  73) 

Classes  C,  CI,  C2,  B  (Arbitron  Market) 

1.525 

Classes  C,  CI,  C2,  B  (NonArbitron  Market) 

565 

Classes  A,  B1,  C3    (Arbitron  Market) 

1,025 

Classes  A.  B1,  C3   (Non  Arbitron  Market) 

375 

Construction  Permits 

595 

TV  (47  CFR  Part  73)  VHF  Commercial 

Markets  MO 

21,450 

Markets  11-25 

19,075 

Markets  26  50 

14,300 

Markets  51-100 

9,525 

Remaining  Markets 

5,950 

Construction  Permits 

4,775 

TV  (47  CFR  Part  73)  UHF  Commercial 

Markets  1  10 

17,150 

Markets  11-25 

15,250 

Markets  26  50 

11,450 

Markets  51  100 

7,625 

Remaining  Markets 

4,775 

Construction  Permits 

3,825 

Terrestrial  Satellite  Television  Stations   (All  Markets) 

595 

JMI 
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Fee  Category 

Mass  Media  (continued) 


Construction  Permits  ■  Tererrestial  Satellite  Television  Stations 


Low  Pov^er  TV,  TV/FM  Translators  &  Boosters  (47  CFR  Part  74) 


Broadcasit  Auxiliary  (47  CFR  Part  74) 


Multipoint  Distribution  Service  (per  call  sign)  (47  CFR  Part  21) 


Cable  Antenna  Relay  Service  (47  CFR  Part  78i 


Cable  Ttlevision  Systems  (per  subscriber)  (47  CFR  Part  76) 


nter  Exihange  Carriftr  (per  customer  unit) 


Local  Exchange  Carrier  (per  customer  unit) 


Competi  ive  Access  Provider  (per  custorr.er  unit' 


Operate   Service  ProviderjPay  Telephone  Operators  (per  customer  unit) 


Reseller;  (per  customer  unit) 


Other  Interstate  Providers  (per  customer  unit) 


Earth  S 


Interna 


BILLING  COC  E  671 2-01 -C 


CABLE  TELEVISION 


Annual 

Regulatory 

Fee 


COMMON  CARRIER 


Domestic  Public  Fixed  (per  call  sign)  (CFR  Part  21! 


IMTERIATIONAL 


ations  (47  CFR  Part  251 


VSAT/Equivalent  CBand  antennaslMobile Satellite  Earth  Stations  (per  antenna) 


Earth  Station  Antennas    Transmit/Receive  and  Transmit  Only  (per  meter) 


Earth  Station  Antennas    Receive  Only  (per  meter) 


Space  Jltation  (per  operational  station  in  geosynchronous  orbit)  (47  CFR  Part  25) 


ional  Circuits  (per  active  64KB  circuit 


Interna  ional  Public  Fixed  (per  call  sign)  (CFR  Part  23) 


Interna  ional  (HF)  Broadcast  (CFR  Part  73) 


200 


160 


30 


120 


305 


.51 


.13 


.13 


.13 


.13 


.13 


.13 


120 


.13 


185 


120 


142,250 


240 


240 
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Appendix  C — How  Full  Time 
Equivalents  (FTEs)  Were  Calculated 

(1)  FTE  allocations  represent  how  the 
Commission  anticipates  FTEs  will  actually  be 
spent  during  the  course  of  the  fiscal  year.^s 
Many  factors  influence  how  FTEs  are 
actually  employed  during  the  year,  including 
varying  rates  of  attrition,  speed  of  hiring  new 
and  replacement  staff,  the  use  of  part  time  or 
temporary  employees  in  lieu  of  permanent 
staff,  changing  Commission  priorities,  and 
reorganizations  and  other  activities  requiring 
a  reallocation  or  reassignment  of  staff.  The 
FTE  allocations  used  in  the  fee  development 
process  have  been  updated  to  reflect  a 
number  of  personnel  reassigmnents  made 
incident  to  recent  reorganizations  within  the 
Commission.  The  impact  on  the  fee 
development  process  is  negligible  since  the 
reorganizations,  although  resulting  in  a 
reassignment  of  staff  and  functions,  have  not 
significantly  changed  the  type  of  work  the 
reassigned  staff  is  performing.  ^^ 

(2)  Only  the  Commission's  enforcement, 
policy  and  rulemaking,  international,  and 
user  information  activities  are  covered  by  the 


*'lt  should  be  noted  that  FTE  allocations  are 
year-end  estimates  and  thus  represent  projected 
work  time  of  on-board  staff  as  well  as  new  and 
replacement  staff  yet  to  be  hired. 

"  The  Commission  has  chosen  to  retain,  for  fee 
determination  purposes,  the  fee  classifications  [i.e., 
Private  Radio.  Common  Carrier,  Cable  Services  and 
Mass  Media)  contained  in  47  U.S.C  Section  159. 
Although  we  t)elieve  that  we  have  authority  to 
change  the  classifications  to  align  them  more 
closely  with  our  current  organizational  structure, 
we  wanted  to  minimize  any  adverse  impacts  to  the 
schedule  brought  about  solely  by  such  a 
classification  change. 


regulatory  fee  program. ^^  Of  the 
Commission's  total  of  2,271  FTEs,  846  FTEs 
are  directly  assigned  to  the  agency's  primary 
operating  bureaus  to  perform  enforcement, 
policy  and  rulemaking,  international,  and 
user  information  activities.  An  additional  560 
FTEs  have  been  identified  by  the  agency  as 
supporting  these  feeable  activities.^B  The 
results  of  our  FTE  allocations  are  as  follows: 


Fee  category 

FTEs 

Mass  Media  

253 

Common  Carrier 

689 

Private  Radio „ 

Cat)te  Services  

103 
361 

Total 

1406 

Fee  category 

FTEs 

Percent 

Costal- 
location 
(in  mil- 
lions) 

Mass  Media  . 

Common 
Carrier 

Private  Radio 

Cable  Serv- 
ices   

253 

689 
103 

361 

18.0 

49.0 
7.3 

25.7 

S209 

57.0 
85 

29.9 

Total  . 

1406 

100.0 

30116.4 

3°  May  not  add  due  to  rounding. 

BH.UNG  CODE  6712-01-M 


(3)  The  total  of  the  costs  to  be  offset 
by  regulatory  fees  in  FY  1995  is 
$116,400,000.  Each  fee  category  was 
allocated  its  share  of  costs  based  upon 
the  ratio  of  its  FTEs  to  the  total  number 
of  FTEs  allocated  to  all  regulatory  fee 
categories.  The  results  of  this  allocation 
of  costs  are  shovra  below: 


"The  regulatory  fee  program  encompasses  a  total 
of  1,406  FTEs.  The  agency's  Authorization  of 
Service.  Legal  Services  and  Executive  Direction 
Activities  cover  an  additional  865  FTEs. 
Authorization  of  Service  regulatory  costs  are 
recovered  pursuant  to  Section  8  of  the 
Communications  Act 

"These  support  activities  include  a 
proportionate  share  of  field  operations,  engineering 
•nd  technology  and  certain  general  program 
support  staff  FTEs. 
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Revision 
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Projected 
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approximalc 
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would  ha^^e 
Private 
so  that 
shows 


cost 


Calcul 
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DIVlLOPmHT  or  PRIVATE  RADIO  SBRVICBS  RKGUIATORY  FBBS 


bost  Allocation-  The  Private  Radio  Activity  was  allocated  7.3%  (103  FTEs)  of  the  total  1,406  FTEs 
1  with  all  regulatory  fee  activities.  The  same  percentage  (7  3%)  was  applied  to  total  regulatory 
.ty  costs  ($116.4  million  times  7.3%  ■  $8.5  million) 

f  Payee  Unit  Volumes:  Payee  volume  estimates  (units  of  payment)  were  updated  for  FY  1995.  See  Table 


Ra 
f  se 


Revenue  Using  FY  1994  Fee  Amounts  i  Revised  FY  1995  Payee  Units:  Projected  revenue  for  FY  1995  for 
dio  Activities  using  FY  1994  fee  amounts  was  calculated  by  multiplying  the  updated  payee  volume 
e  category  times  the  FY  1994  fee  amounts.  The  resulting  total  revenue  in  these  categories  totaled 
ely  $19  8  million 

ADDlication  of  FY  1995  Revenue  Requirement:  Because  projected  revenues  using  FY  1994  fee  amounts 
i%te  resulted  in  excess  collections  of  $11.3  million  ($19.8  million  minus  $8.5  million),  proposed 
Ridio  fees  for  FY  1995  needed  to  be  multiplied  by  43%  ($8.5  million  divided  by  $19.8  million  -43%) 
r 'venue  would  better  approximate  the  $8  5  million  cost  allocation  for  this  Activity.  Table  «1  below 

"  allocations  that  were  computed  for  each  fee  category  within  the  Private  Radio  Activity: 

atilon  of  Fee-  We  then  divided  each  of  the  above  cost  allocations  by  the  applicable  license  term  and 
that  result  by  the  FY  1995  projected  payee  volume  to  determine  the  new  fee  requirement  for  each 
withm  the  Private  Radio  Activity: 


Cxnoony 


Land  Mofeil*    (220-222  KHz,    470   K9x   *ad 
above,   lunlaaa  otharviae  noted) 


:«: 


Microwajva 


IVDS 


Marine    (Ship) 
I 


SKRS 


Land 


Me|bil« 


(Other) 


Cost     allocxtioh 


$462,455 


225,400 


50,750 


5,070,420 


DiviOD  By 
LiCIMSi  TtMX 
(YRS) 


10 


41,775 


1,396,275 


Aviation    (Aircraft) 
I 


Marine  |  (Coast) 


Aviaticn    (Ground) 


Amateuy  Vanity  Call   Signa 


Total 


1,130,430 


41,955 


39,900 


60,000 


$8,527,169 


DivioiD  By 
Paysb  Volomb 


13,213 


6,440 


1,450 


169,014 


2,785 


10 


10 


93,085 


BQUXL3 
Ftl» 


37,681 


2,797 


2,660 


2,000 


Table   »1 


Founded    (applies  to  all   tables) 
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Apper.dix   E 

DEVELOPMENT  OF  MASS  MEDIA  SERVICES  REGULATORY  FEES 

Activity  Cost  Allocation :  The  Mass  Media  Activity  was  allocated  18  C%  (253  FTEs)  of  the  total  1,406  FTEs 
associated  wit.h  ail  regulatory  fee  activities  The  same  percentage  18  0%)  was  applied  to  total  regulator-/ 
fee  activity  costs  ($116  4  million  times  16  C%  =  S2C  9  miliior./ 

Revision  of  Fa-j-ee  Unit  Volumes:  Pa-/ee  volume  estimates  (units  of  payment,  were  updated  for  FY  1995.  See  Tacle 
9".   below 

FroTected  Reven-je  Using  FY  1954  Fee  An-.ounts  U  Revised  n  1SS5  Payee  Units  Prc:ected  reven-ue  for  FY  1955  for 
Mass  Media  Activities  using  FY  1554  fee  amounts  was  calculated  by  trultiplymg  t.^e  updated  pa-,ee  vol-ume  m 
each  fee  cateccry  tidies  the  FY  1594  fee  amounts   The  resulting  total  re-.-enue  m  t."-.ese  categories  totaled 

atprcximatel-/  $17  6  rillicn 

Pro-Rata  Application  cf  Fj"  195E  Re-.'er.ue  Req-uirement  -  Because  projected  revenues  using  FY  1554  fee  airou.nts 
would  have  resulted  m  collections  $3  3  million  less  than  req-uired  'tZZ  9  million  minus  S17  6  million' . 
proposed  Mass  Media  fees  for  FY  1995  needed  to  be  adjusted  upward  ty  119  2%  (S20  9  million  divided  by  $1''  6 
million  X  119  2*>  so  that  revenue  would  better  approximate  the  S20  9  ir-.illion  cost  allocation  for  this 
Activity  Table  «2  below  shows  cost  allocations  that  were  cc-puted  for  each  fee  category  within  the  Mass 
Media  Activity 

Calculation  of  Fee:  We  then  divided  each  of  the  above  cost  allocations  by  the  FY  1555  projected  payee  volume 
to  determine  t.he  new  fee  requirement  for  each  fee  category  wit.hm  tne  Mass  Media  Activity 

Revision  to  A.M.  FM  Radio  Fees:  In  the  legislated  n  1554  fee  schedule.  AM  i  FM  radio  stations  are 
distinguished  by  operational  class  (Class  A,  B,  etc  i  In  order  to  provide  a  greater  degree  of  prcgressivity 
for  AM  FM  fees,  we  added  a  simple  market  structure  that  furtner  distinguishes  small  stations  from  large 
stations  cf  tne  sam.e  operational  class  In  effect,  we  created  two  fees  for  each  class  or  group  of  stations 
by  distinguishing  the  fees  to  be  paid  by  stations  located  m  Amtron  rantced  maricets  and  those  m  remaining 
non-Artitrcn  markets  To  calculate  the  new  fees  we  first  totalled  the  revenues  req-.ired  to  be  collected  for 
each  fee  categcr-/  contained  m  the  FY  1554  schedule: 


A.M  'Class  A 
A.M  (Class  E( 
AM  (Class  C 
AM  Class  Di 

Total 


S62,-'-5 

1. 02€, 6:: 

247, 920 

636, c:o 

SI, 553 , 255 


FM  Class  C, CI, C2, E 
FM   Class  A, El. c; 


$2, -"5, 95C 
*  ■  '  '  ~  '  ^  ~  ■' 


We  aete 
located 
differentiation  m 


med  that  the  m.ost  logical  distinction  between  these  kinds  cf  stations  is  whether  or  not  they  are 
n  Arcitron  rar^^ed  markets   Next,  we  quantified  this  market-cased  distinction  by  adopting  a 


;es  s 


-jxed  martcets   Next,  w 
Similar  to  that  between 


stations  We  computed  tnis  relationship  as  follows: 


remaining  market   fees  and  larger  market  fees  for  television 


Markets  1- 


Markets  i: 


i.-erage  Market  fee^  di-.'ided  ty    (Rem.ami.-.g  Markets  fee 


Markets  26-SC  fee  ♦  Markets  Sl-lCC  fee  divided  by  4  =  A-.-erage  Market 


Ratio 


rne  res_.; 


^-.V  •-UT     =-j  'T.-: 


te-evision  stations 


-eanma  that  stations  m  hioher  ran.ted 


rarK.ets,  on  a-.^raue  pay  ..  ' 
~r.T   television  st5-:ions  is 


ti-'es  w.nat 


stations  m  remaining  markets  pa-/   For  exam.ple.  the  computation  for 


♦  c  -  ; 


'  ^ "     .*  T--  '"0' 


$6,  ooo:  ,4  =: 


50C 


:3, 5o: 


We  recognize  -..-.at  other  ratios  would  also  provide  so~e  degree  cf  differentiation  between  large  and  s-a.l 
stations,  but  chose  the  2  "1  ratio  in  t.he  belief  that  it  best  pro-.-ides  a  meaningful  separation  between  tne 
two  t-.-pes  of  stations  and  keeps  the  calculation  cf  individual  fees  relati-.-elv  sim.ple 


We  also  belie-.-e  it  woul: 


:est  ser'.-e  the  put.; 


interest  to  retai.n  the  relati-.-e  relationships  between  earn 


^M  and  FM  fee  classification  contained  m  t.he  legislated  fee  sc.hed-le  utilized  in   T~i   1994   For  example. 
FY  1954  a  Class  B  A.M  station  fee  cf  SS::  was  exactly  twice  that  cf  a  Class  D  A.M  station  lS250;   we  therefore 


retamea  the  same  relative  va.-es  cf.v^er. 
m.arkets  •  As  noted  atcve 
of  stations  m  rem.amin^ 


he  station  classes  fc 


those  fees  associated  wit: 


fees  for  ran- 


?i  -arrets  were  estaolished  at  an  am.c-u.nt  equaling 


re-'ainmg 
ti-es  tnat 


'a.Zf.i' 


Class 


:e  0. 


c-.-era..  me' 


.  *.-  ^  4  - 


_■/  *tr  calc'-lat:'"  ~:  1->S  fees  lie.-.titi* 
-n  each  Tia;or  fee  categcr-.-  including  tne  K-.  a-.z  F**  radio  cateacries 
TSthematical  ralr-laticns  to  determine  eac.-.  of  the  m. 


.sua.  AM  and  FM  fees 


the  costs  which  have  to  be  reoo-."ered 
we  ne.xt  performed  a  series  cf  si-tle 

The  results  cf  cur  oomputaticns 


•  jne  relationship  between  fees  assessed  tc  tne  various  classes  cf  station  fellow  t.he  sa-e 
?-aticnsnit  as  tne  1554  fees   For  exa-ple,  AM  Class  A  stations  were  assessed  tiZZ   which  was  4  5  ti-e^ 
-e  32::  fee  for  A.M  Class  C  stations   The  FM  Class  C,  CI,  C2  i  E  fee  cf  S-:;  was  1  5  times  t.-,e  :«::  fs-' 
:r  .-y  Class  .:,,  El  i  Z:      stations 
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a:  e   as   follows   '• 


AM  Class  A/Arbicron  Markets 

AM  Class  A/Non-Alrbicron  Markets 

31,525 
565 

AM  Class  B'Arbitron  Markets 

AM  Class  B.'Non-Arbitron  Markcs 

S      850 

31=; 

A.M  Class  C'Arfcitron  Markets 

AM  Class  C'Non-Arbitron  Karicets 

S      340 

125 

■ 

AM  Class  DArbitron  Markets 

AM  Class  D'Non-Arbitron  Markets 

S      425 
155 

• 

FM   Classes    iC.    CI      C2   and  B)  /Arbitror.  Markets 

FM  Classes    'C,    CI,    C2  and  B) /Son-Arbitron  Markets 

SI, 525 
565 

FM  '-lasses    .A,    HI  and  C3>.Arbitrcn  Markets 

FM  Classes    I A.    Bl  and  C3i /Non-Arbitron  Markets 

31,025 
375 

Catagory 

COST       AliOCaTlOH 

DIVTDIO    BY    PXYM 

voLtna 

Equal* 

New 

Fee" 

AM  Radio 

Claia   A) 

S82,775 

77 

1 =^==^ 

1,075 

AM   Radio 

Claaa    B) 

1,026,600 

1,711 

600 

i 
AM   Radio 

Claaa    C) 

247.920 

1,033 

240 

AM   Radio 

Claaa    0.' 

636,000 

2,120 

300 

AM   Radio 

Conatructlon  Permit) 

9,480 

79 

120 

JMI 
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conputed  the  FM  fees  as  follows 


ee  :cr  ^.ass  C  CI,  C2  U   B  stations  is  S900  and  is  1.5  times  the  S600  fee  for  Class  A,  Bl,  i 
"■s  ra-io  was  then  applied  to  the  non-Arbitron  markets  Thus,  the  fees  for  the  C,  CI,  C^  a..d  B 
...-S  ra.io  was  tnen  app.i  ^^^^^  ^     ^^   ^^^  ^^  stations  m  non- 


•f-.e  1394  fee  for  Class 

nations 


ia'ue  of  Arbitron  ranked  C  CI.  C2  and  B  stations   'The  estimated  payee  volume  for  C,  CI,  C2  a--d  B 
-at'ons  ^2  431  of  3hich  1  629  are  located  in  Arbitron  ranked  markets  and  852  are  located  in  nor.- 
,rbitrcn  ;frkens  L^kewi^e  the  estimated  payee  volume  for  A.  Bl  and  C3  stations  is  2,586  of  which  934 
,re  locates  ir.  Arbitror.  raarkets  and  1,652  are  located  in  non-Arbitron  markets 

.Igebraically  the  fees  are  computed  as  follows: 
SSlx  ♦  !i  7x.   ■934)  ♦  (1  Sx)  (852)  ♦  (4  05x;  '1,629)  -  S4. 553. 865 

■he  calculated  fees  are  rounded  to  the  nearest  S2S  if  over  SI, 000  and  the  nearest  S5  if  under  Si  OCO 
:hus  the  FM  fees  are 

lass  A.  Bl  C3  in  non-Arbitron  markets  .  S37S 

lass  A,  Bl,  C3  m  Arbitron  ranked  markets  «  31,025 

:lass  C,  CI.  C2  and  B  m  non-Arbitron  markets  »  $565 

:lass  C,  CI.  C2  and  B  m  Arbitron  ranked  markets  •  SI, 525 

■•  Represents  fee  amounts  resulting  from  application  of  mandatory  adjustments  The  cost  allocations 
:or  AM  and  TV.  fee  categories  were  subsequently  totaled  -and  used  to  calculate  more  progressive  A.«1  ar.d  FM 
:ees  mcorporatma  a  maricet  structure  basis   These  calculations  are  shown  in  Footnote  »2 


.  - 
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Catagory 

Cost     AiLOCATiou 

DiiaciE    By   PkYSS 
VOLOW 

Equal* 
Kev 
Fee 

FM   Radio    (Claaaea    CCl.CZ.B) 

2,7-S, 550 

2.481 

1.120 

FM   Radio    (Claaaas   A,B1,C3) 

1.773.915 

2,586 

685 

?y   Pad:-      rcr.structic-.    Fer-ir 

418,285 

703 

595 

VHF    TV    (Mkt    1-10) 

922.237 

43 

21,450 

VHP  TJ    (M>.c    :i-:?) 

1, 086, 667 

57 

19.075 

\'HF    TV    (Mkt    26-50) 

1, 115,264 

78 

14,300 

VHF   TV    (Mkt    51-100) 

962,749 

101 

9,525 

VHF   T\-    (Ramaicing    Kkta) 

:. c:3, 87  8 

168 

5,950 

VHF   T"/    (Conatructlon   Permit) 

52,427 

11 

4.775 

UHF   TV    (Kkt    1-10) 

1,475, 580 

86 

17.150 

TOF    TV    (MXt    11-25) 

1, 113, 357 

73 

15.250 

UHF   TV    (Kkt    26-50) 

1,040,913 

91 

11,450 

UHF   TV    (Krr    51-100) 

1,037, ICO 

136 

8.325 

UHF   TV    (Remaining   Wtta) 

■'CO. 614 

147 

5,200 

OHF   TV    (Conatructlon    Permit) 

552.866 

145 

4,  150 

Auxiliaries 

1. 485.401 

.    50,000 

30 

LPTV/Tratalator*/ 
Boosters 

i, 3^5, 556 

8.554 

160 

1    Inf 1    Short    Wave 

4.  528 

19 

240 



TV   Satellita    (Any   Mktl" 

60,172 

101 

595 

r>'   Satellita    (Construction    Permit)" 

200 

«ultipci.-.t    riatrl^-jtlon    Sar-i-ica'" 

120 

lii^. J Si:, 56:. 185 

.  -^z  .-^   «; 


'."".e  r"i'  ;9?4  leo-iilaiea  f-—  .-jL-.ttd-ule  did  net 


satellite  te.evisi-..  stat.i.-.s  A. t.'-.cuo.*-. 


-r-ua'-  '■ 


istir.3_is."r  cetween 


ser-.'ice  television  stations 


egislatior.  has  .-:::  yet  been  passed  by  the  ConareEs  tc 


assess  satellite  stat.r.s  a  rsduced  fee  t.-.e  House  cf  Representatives  did  pass  legislation  estabiis.M.-s 
:t.2  fee  ior  satellite  stations  m  ri  1554  w.Mle  r.ct  legally  fci.-.dmo.  .e  -sed  the  S500  House  parsed  t^ 
as  a  'si-u-ate::  r{    :5-<4  fee  m  order  to  calculate  a  n   1??5  fee  for  satellite  stations 


Jn.i'.e  ot.>-.ei  fe?3  proposed  for  n    liSS,  the  ~:   satellite  station  construction  penr.it  fee  cf  III; 
was  3»t*r-in»l  cy  taf.mg  t.he  average  fee  for  VHF  i.  W.F   television  stations   512  6551  and  relating  it  re 
t.-.e  s.e;=ge  Sr.F    .>:F  construction  pemt  fee   S4  JO:    "Jsma  t.^e  saT.e  lelationship  i  340  to  li  for 
sate..ite  -.e.-vision  stations  results  m  a  corputed  fee  of  ::::   lo.naed   for  satellite  television 


Stat. 


ocnstruction  permts    i3S5; 


:imes  -i'j 


rhe  fee  for  single- channel  and  -ultl - cnannel  M.lti 


aeveloped  as  part  of  the  Dorestic  Public  Fixed  Radio  Ser-.-ic 


point  I'lStriCution  .Service  (MDS  &  MMDS,  was 


if.ZS   and  M.yi$   ser-.-ices 


:sequent-y   transferred  to   the  Yicz   Xedia   Burea-. 


a   ccTiron   came:    service      Regulation  cf    the 


JMI 
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Activity 

associatei 
fee  act IV, 

Revision  c 
•3  below. 

Projected 
Cable  Ser- 
in each  f« 
approxima 

Pro-Rata 
would  havi 
proposed 
million  • 
Table  «3 
Activity. 

Calculati 

tc  determ 


Co 
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Appendi.x  F 


DEVELOPMENT  OF  CABLE  SERVICES  REGULATORY  FEES 


St  Allocation:  The  Cable  Ser%-ices  ;.ct:v.ty  was  allocated  25  7%  ,361  FTEs)  of  the  total  1.4CS  FTEs 
with  all  regulatory  fee  activities  The  sane  percentage  (25  -•% >  was  applied  to  total  regu.a.ory 


S29  9 


ty  costs  i$116  4  million  times  25 

f  Payee  Unit  Volumes  Payee  volu:ne  estimates  !un 


y 

f.illior. 

s  cf  pa-/Tner.t  were  updated  for  FY  1995  See  Table 


Revenue  Using  ry  1994  Fee  Amounts  i  Revised  FY  1595  Payee  Units  Projected  revenue  for  rf  199^  .=r 
ices  Activities  using  FY  1994  fee  amounts  was  calculated  by  r.ultiplyir.g  the  updated  payee  vc-upe 
e  category  times  the  F/  1994  fee  ar.our.-.s  The  resuitir.g  total  revenue  m  these  categories  tcta.ed 
ely  S2"l.5  r?illion. 


Jpplication  of  FY  1995  Revenue  ReT-^re-nent   Because  prc:ected  revenues  using  FY  1994  fee  a';'=----S 
.resulted  m  collections  S8  4  tnillior.  less  thar.  req-uired  ,S21  5  fr^illion  minus  S29  9  million  ^ 


w  of  Fee  we  the.-,  divided  each  cf  the  above  cost  allocations  by  the  FY  1955  projected  payee  volume 
ne  the  new  fee  requirement  for  each  fee  category  withm  the  Cable  Ser'/ices  Activity 


(in 


C»Tiao«Y 


CAXS 


Cabla   T#l»vi«ion   Syt»mj 


T6t«l 


Cost     Alujcatioh 


$635, 2B8 


29,251, 199 


$29, 824, 911 


DnriDiD  By  Payii  VoLom 


2,082 


57, 000, 000 


ZQUAL3 
KIW    PR 


305 


.51 


Tatle    «3 
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Appendix 


DEVELOPMENT  OF  COMMON  CARRIER  SERVICES  REGULATORY  FEES 


Activity  Cost  Allocation  The  Common  Carrier  Activity  was  allocated  45  C*  689  FTEs  of  t.-.e  -ctal  1.4:6  FTEs 
associated  with  all  regulatory  fee  activities  The  satre  percentage  ,45  0\ i  was  applied  to  total  regulatory 
fee  activity  costs  .3116  4  million  tixes  49  CI  =  S3-  2  rtillion 

Revision  of  Payee  Unit  Vclurr.es  Payee  volure  estir.ates  runits  of  pav'sent   were  updated  for  FY  1995  See  Tafclf 

sr  below 

Projected  Revenue  'Jsmg  FY  1S94  Fee  Am.ounts  i  Revised  FY  1995  Payee  'Jnits  Projected  revenue  for  FY  1955  for 
Cc^-on  Carrier  Activities  using  FY  1994  fee  a-c-.-.-s  was  calculated  by  multiplying  the  updated  payee  v-lj-e 
m  each  fee  category  times  the  FY  1994  fee  arrc-.-.ti  T.-.e  resulting  total  revenue  m  these  categories  to:i."d 
approximately  $26  1  million 


Pro-Rata  Applicat: 


FY  1995  Revenue  Req-uirer^ent   Because  projected  revenues  using  F^'  1994  fee  ar-cunts 


wcu-d  have  resulted  m  collections  $30  9  million  less  than  required  tS5-  C  million  minus  $26  1  million', 
proposed  Common  Carrier  fees  for  FY  1995  needed  to  be  adjusted  upward  by  218  9%  326  1  million  divided  by 
S309  million  =  218  9%  so  that  revenue  would  tetter  approximate  the  S?"*  0  million  cost  allocation  for  this 
Activity  Table  ^4  below  s.hows  cost  allocations  that  were  computed  for  each  fee  category  withm  t.he  Cor„-or. 
Carrier  Activity 

Calculation  cf  Fee  We  then  divided  each  of  t.he  above  cost  allocations  by  the  FY  1995  projected  payee  vol_ne 
'.-   determine  the  new  fee  requirement  for  each  fee  category  withm  the  Com-'on  Carrier  Activity 


Category- 

Cost 
Allocatioh 

Dr.'iDE!  Bv  Pxm 
votcw 

p 

NiM  Fn 

Doaaatlc   Public   Fixad  Radio 

$158,894 

1,320 

120 

Cellular/Public   Mobil*   Radio 

4,464,803 

34,000, c:o 

.13 

International    Public    Fixed   Radio 

4,815 

20 

240 

vSATs.'Mobile   Earth   Stations 

57,386 

437, 000 

.  13 

Earth   Btatiicn   V.tsnnas    (Tr    fc   T/Ri 

3,553,239 

19. 100 

185 

Earth   Station  Antanaaa    (R«c«lv«) 

4,121,849 

34,300 

120 

Space    Staticr.i 

4,579,131 

35 

142,25: 

IXC,  LEC,  CAPS.  Otcar    ■.■--vid«'r9 

39,395,321 

300,OCC,000 

-  13 

International   Circulta 

298,529 

62,0^ 

5 

Total 

$57,081,566 

i 

ll-K  Doc.  95-1274  Filed  l-18-tt5;  a:4S;im| 
BILLING  CODE  67I2-«1-C 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49CFRPait544 

[Docket  No.  95-004;  Notice  1] 

RIN  2127-Afc94 


t 


Insurer  Re  )orting  Requirements;  List 
of  insurer;  Required  To  File  Reports 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Departmen  t  of  Transportation  (DOT). 
ACTION:  No  tice  of  proposed  rulemaking. 


SUMMARY: 
its  lists  in 
part  544  o 
insurers 
on  their 
experiencds 
are  adopte  1 
included 
must  file  a 
year  not 
Further,  as 
they  must 
subsequen  t 
DATES: 
must  be 
later  than 
made  fina 
appendic 
reports  bej 
October  2; 
ADDRESSED 
rule  must 

referencec 

and  be 

NHTSA, 

S\V. 

hours  are 

through 

FOR 

Barbara  A 

Incentives . 

SW,  Was 

telephone 


that 


m  )tor 


1 ) 


la;er 


Coi  iments  i 


re  :eiv 


65 


sul  mitted 


room 


,  Wash  ingt 


ard 


to 


UMI 


JHTSA  proposes  to  update 
i  ippendices  A,  B,  and  C  of 
passenger  motor  vehicle 
are  required  to  file  reports 
)r  vehicle  theft  loss 
;.  If  these  revised  appendices 
in  a  final  rule,  each  insurer 
any  of  these  appendices 
report  for  the  1992  calendar 
er  than  October  25, 1995. 
long  as  they  remain  listed, 
submit  reports  by  each 
October  25. 

on  this  proposed  jule 
ved  by  this  agency  not 
*^arch  20, 1995.  If  this  rule  is 
insurers  listed  in  the 
would  be  required  to  submit 
inning  with  the  one  due 

1995. 
i:  Comments  on  this  proposed 
efer  to  the  docket  nimiber 
in  the  heading  of  this  notice. 
:ed  to:  Docket  Section. 
5109.  400  Seventh  Street. 
^  on.  DC  20590.  Docket 
:30  a.m.  to  4  p.m.  Monday 


Fiday. 
FURT^^R  INFORMATION  CONTACT:  Ms. 
Gray,  Office  of  Market 
NHTSA.  400  Seventh  Street. 
h|ington.  DC  20590.  Ms.  Bray's 
number  is  (202)  366-1740. 


SUPPLEMEI  rTARY  INFORMATION: 

Backgrou  id 

Pursuant 
reports 
requires 
insurers 
insurer's 
about  the 
vehicles 
insurer  to 


to  49  U.S.C.  33112.  Insurer 
information,  NHTSA 
c  jrtainpassenger  motor  vehicle 

file  an  annual  report.  Each 
1  eport  includes  information 
s  and  recoveries  of  motor 
1  he  rating  rules  used  by  the 
establish  premiums  for 
comprehe  :isive  coverage,  the  actions 
taken  by  t  le  insurer  to  reduce  such 
premium! .  and  the  actions  taken  by  the 
insurer  to  reduce  or  deter  theft.  Under 
the  agenc  ^'s  implementing  regulation, 
part  544,  he  following  insurers  are 
subject  to  the  reporting  requirements: 


(1)  Those  issuers  of  motor  vehicle 
insurance  policies  whose  total 
premiums  account  for  1  percent  or  more 
of  the  total  premiums  of  motor  vehicle 
insurance  issued  within  the  United 
States;  (2)  Those  issuers  of  motor 
vehicle  insurance  policies  whose 
premiums  account  for  10  percent  or 
more  of  total  premiums  written  within 
any  one  State;  and  (3)  Rental  or  leasing 
companies  with  a  fleet  of  20  or  more 
vehicles  not  covered  by  theft  insurance 
policies  issued  by  insurers  of  motor 
vehicles,  other  than  any  governmental 
entity. 

Pursuant  to  its  statutory  exemption 
authority,  the  agency  has  exempted 
smaller  passenger  motor  vthicle 
insurers  from  the  reporting 
requirements. 

A.  Small  Insurers  of  Passenger  Motor 
Vehicles 

Section  33112(f)  provides  that  the 
agency  shall  exempt  small  insurers  of 
passenger  motor  vehicles  if  NHTSA 
finds  that  such  exemptions  will  not 
significantly  affect  the  validity  or 
usefulness  of  the  information  in  the 
reports,  either  nationally  or  on  a  State- 
by-State  basis.  The  term  "small  insurer" 
is  defined  in  section  33112(f)  as  an 
insurer  whose  premiums  account  for 
less  than  1  percent  of  the  total 
premiums  for  all  forms  of  motor  vehicle 
insurance  issued  by  insurers  within  the 
United  States.  However,  that  section 
also  stipulates  that  if  an  insurance 
company  satisfies  this  definition  of  a 
"small  insurer."  but  accounts  for  10 
percent  or  more  of  the  total  premiums 
for  all  motor  vehicle  insurance  issued  in 
a  particular  State,  the  insurer  must 
report  about  its  operations  in  that  State. 

As  described  in  the  final  rule 
establishing  the  requirement  for  insurer 
reports  (52  FR  59,  January  2, 1987).  in 
49  CFR  part  544.  NHTSA  exercises  its 
exemption  authority  by  Usting  in 
appendix  A  each  insurer  which  must 
report  because  it  had  at  least  1  percent 
of  the  motor  vehicle  insurance 
premiums  nationally.  Listing  the 
insurers  subject  to  reporting  instead  of 
each  insurer  exempted  from  reporting 
because  it  had  less  than  1  percent  of  the 
premiums  nationally  is  administratively 
simpler  since  the  former  group  is  much 
smaller  than  the  latter.  In  appendix  B, 
NHTSA  lists  those  insurers  that  are 
required  to  report  for  particular  states 
because  each  insurer  had  a  10  percent 
or  greater  market  share  of  motor  vehicle 
premiums  in  those  States.  In  the  January 
1987  final  rule,  the  agency  stated  that 
appendices  A  and  B  will  be  updated 
annually.  It  has  been  NHTSA's  practice 
to  update  the  appendices  based  on  da1a 
voluntarily  provided  by  insurance 


companies  to  A.  M.  Best,  and  made 
available  to  the  agency  each  spring.  The 
agency  uses  the  data  to  determine  the 
insurers'  market  shares  nationally  and 
in  each  state. 

B.  Self-Insured  Rental  and  Leasing 
Companies 

In  addition,  upon  making  certain 
determinations.  NHTSA  is  authorized  to 
grant  exemptions  to  self-insurers,  i.e., 
any  person  who  has  a  fleet  of  20  or  more 
motor  vehicles  (other  than  any 
governmental  entity)  which  are  used 
primarily  for  rental  or  lease  and  which 
are  not  covered  by  theft  insurance 
pohcies  issued  by  insurers  of  passenger 
motor  vehicles.  49  U.S.C.  33112(b)(1) 
and  (f).  NHTSA  may  exempt  a  self- 
insurer  from  reporting,  if  the  agency 
determines: 

(1)  The  cost  of  preparing  and 
furnishing  such  reports  is  excessive  in 
relation  to  the  size  of  the  business  of  the 
insurer;  and 

(2)  The  insurer's  report  will  not 
significantly  contribute  to  carrying  out 
the  purposes  of  chapter  331. 

In  a  final  rule  published  June  22.  1990 
(55  FR  25606),  the  agency  granted  a 
class  exemption  to  all  companies  that 
rent  or  lease  fewer  than  50.000  vehicles 
because  it  believed  that  reports  from 
only  the  largest  companies  would 
sufficiently  represent  the  theft 
experience  of  rental  and  leasing 
companies.  NHTSA  concluded  that 
reports  by  the  many  smaller  rental  and 
leasing  companies  do  not  significantly 
contribute  to  carrying  out  NHTSA's 
statutory  obligations,  and  that 
exempting  such  companies  will  relieve 
an  unnecessary  burden  on  most 
companies  that  potentially  must  report. 
As  a  result  of  the  June  1990  final  rule, 
the  agency  added  a  new  appendix  C, 
which  consists  of  an  annually  updated 
list  of  the  self-insurers  that  are  subject 
to  part  544.  Following  the  same 
approach  as  in  the  case  of  appendix  A, 
NHTSA  has  included  in  appendix  C 
each  of  the  relatively  few  self-insurers 
which  are  subject  to  reporting  instead  of 
relatively  numerous  self-insurers  which 
are  exempted.  NHTSA  updates 
appendix  C  based  primarily  on 
information  from  the  publications 
Automotive  Fleet  Magazine  and  Travel 
Business  Travel  News. 

C.  When  a  Listed  Insurer  Must  File  a 
Report 

Under  part  544.  as  long  as  an  insurer 
is  listed,  it  must  file  reports  on  or  before 
each  October  25.  Thus,  any  insurer 
listed  in  the  appendices  as  of  the  date 
of  the  most  recent  final  rule  must  file  a 
report  by  the  following  October  25.  and 
by  each  succeeding  October  25.  absent 


a  further  amendment  removing  the 
insurer's  name  from  the  appendices. 

Notice  of  Proposed  Rulemaking 

1.  Insurers  of  Passenger  Motor  Vehicles 

Based  on  the  1992  calendar  year  A.  M. 
Best  data  for  market  shares,  NHTSA 
proposes  to  amend  the  list  in  appendix 
A  of  insurers  which  must  report  because 
each  had  at  least  one  percent  of  the 
motor  vehicle  insurance  premiums  on  a 
national  basis.  The  list  was  last 
amended  in  a  notice  pubUshed  on 
December  1. 1993  (See  58  FR  63299). 
One  company.  United  States  F  &  G 
Group,  included  in  the  December  1993 
fisting,  is  proposed  to  be  removed  from 
appendix  A.  'Three  companies.  General 
ACC  Group,  Hanover  Insurance 
Companies,  and  Safeco  Insurance 
Companies,  that  were  not  listed  in 
appendix  A,  are  proposed  to  be  added. 

Each  of  the  19  insurers  listed  in 
appendix  A  in  this  notice  would  be 
required  to  file  a  report  not  later  than 
October  25. 1995.  setting  forth  the 
information  required  by  part  544  for 
each  State  in  which  it  did  business  in 
the  1992  calendar  year.  As  long  as  those 
19  insurers  remain  listed,  they  would  be 
required  to  submit  reports  by  each 
subsequent  October  25  for  the  calendar 
year  ending  slightly  less  than  3  years 
before. 

Appendix  B  lists  those  insurers  that 
would  be  required  to  report  for 
particular  States  for  calendar  year  1992. 
because  each  insurer  had  a  10  percent 
or  greater  market  share  of  motor  vehicle 
premiums  in  those  States.  Based  on  the 
1992  calendar  year  A.M.  Best  data  for 
market  shares,  it  is  proposed  that  one 
company,  Kansas  Farm  Bureau  Group, 
reporting  on  its  activities  in  the  State  of 
Kansas  be  added  to  appendix  B. 

The  12  insurers  listed  in  appendix  B 
of  this  notice  would  be  required  to 
report  on  their  calendar  year  1992 
activities  in  every  State  in  which  they 
had  a  10  percent  or  greater  market  share. 
These  reports  must  be  filed  no  later  than 
October  25, 1995,  and  set  forth  the 
information  required  by  part  544.  As 
long  as  those  12  insurers  remain  listed, 
they  would  be  required  to  submit 
reports  on  or  before  each  subsequent 
October  25  for  the  calendar  year  ending 
slightly  less  than  3  years  before. 

2.  Rental  and  Leasing  Companies 

Based  on  information  in  Automotive 
Fleet  Magazine  and  Travel  Trade 
Business  Travel  News  for  1992,  the  most 
recent  year  for  which  data  are  available, 
NHTSA  proposes  no  changes  be  made 
in  appendix  C.  Accordingly,  each  of  the 
18  companies  (including  franchisees 
and  licensees)  listed  in  this  notice  in 


appendix  C  would  be  required  to  file 
■  reports  for  calendar  year  1992  no  later 
than  October  25, 1995,  and  set  forth  the 
information  required  by  part  544.  As 
long  as  those  18  companies  remain 
listed,  they  would  be  required  to  submit 
reports  on  or  before  each  subsequent 
October  25  for  the  calendar  year  ending 
slightly  less  than  3  years  before. 

NHTSA  notes  that  on  July  5, 1994.  the 
Cost  Savings  Act,  (including  Title  VI — 
Theft  Prevention)  was  revised  and 
codified  "without  substantive  change." 
The  passenger  motor  vehicle  theft 
insurers'  reporting  provisions,  formerly 
at  15  U.S.C.  2032  are  now  at  49  U.S.C.' 
33112.  In  this  NPRM,  NHTSA  proposes 
to  make  minor  technical  amendments  to 
make  part  544  reflect  its  changed 
statutory  authority. 

Regulatory  Impacts 

1.  Costs  and  Other  Impacts 

This  notice  has  not  been  reviewed 
under  Executive  Order  12866.  NHTSA 
has  considered  the  impact  of  this 
proposed  rule  and  has  determined  the 
action  not  to  be  "significant"  within  the 
meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  proposed  rule 
implements  the  agency's  policy  of 
ensuring  that  all  insurance  companies 
that  are  statutorily  eligible  for 
exemption  from  the  insurer  reporting 
requirements  are  in  fact  exempted  from 
those  requirements.  Only  those 
companies  that  are  not  statutorily 
eligible  for  an  exemption  are  required  to 
file  reports. 

NH'TSA  does  not  believe  that  this 
proposed  rule,  reflecting  more  current 
data,  affects  the  impacts  described  in 
the  final  regulatory  evaluation  prepared 
for  the  final  rule  establishing  part  544. 
(52  FR  59.  January  2. 1987)  Accordingly, 
a  separate  regulatory  evaluation  has  not 
been  prepared  for  this  rulemaking 
action.  Using  the  cost  estimates  in  the 
1987  final  regulatory  evaluation,  the 
agency  estimates  that  the  cost  of 
compliance  will  be  about  $50,000  for 
any  insurer  that  is  added  to  appendix  A. 
about  $20,000  for  any  insurer  added  to 
appendix  B,  and  about  $5,770  for  any 
insurer  added  to  appendix  C.  If  this 
proposed  rule  is  made  final,  for 
appendix  A.  the  agency  would  remove 
one  insurer  and  add  three  insurers;  for 
appendix  B.  the  agency  would  add  one 
insurer;  and  for  appendix  C,  the  agency 
would  make  no  changes.  The  agency 
therefore  estimates  that  the  net  effect  of 
this  proposal,  if  made  final,  would  be  a 
cost  increase  to  insurers,  as  a  group,  of 
approximately  $120,000. 

Interested  persons  may  wish  to 
examine  the  1987  final  regulatory 


evaluation.  Copies  of  that  evaluation 
have  been  placed  in  Docket  No.  T86-01: 
Notice  2.  Any  interested  person  may 
obtain  a  copy  of  this  evaluation  by 
writing  to  NHTSA,  Docket  Section. 
Room  5109,  400  Seventh  Street,  SW  , 
Washington,  DC  20590,  or  by  calling  at 
(202) 366-4949. 

2.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  to  and  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  pursuant  to  the  requirements  of 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  This  collection  of 
information  has  been  assigned  OMB 
Control  Number  2127-0547  ("Insurer 
Reporting  Requirements")  and  has  been 
approved  for  use  through  October  31. 
1996. 

3.  Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  under  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  I  certify  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rationale  for  the  certification  is  that 
none  of  the  companies  proposed  to  be 
included  on  app'endices  A,  B,  or  C 
would  be  construed  to  be  a  small  entity 
within  the  definition  of  the  RFA.  "Small 
insurer"  is  defined  in  part  under  49 
U.S.C.  33112  as  any  insurer  whose 
premiums  for  motor  vehicle  insurance 
account  for  less  than  one  percent  of  the 
total  premiums  for  all  forms  of  motor 
vehicle  insurance  issued  by  insurers 
within  the  United  States,  or  any  insurer 
whose  premiums  within  any  State, 
account  for  less  than  10  percent  of  the 
total  premiums  for  all  forms  of  motor 
vehicle  insurance  issued  by  insurers 
within  the  State.  This  notice  would 
exempt  all  insurers  meeting  those 
criteria.  Any  insurer  too  large  to  meet 
those  criteria  is  not  a  small  entity.  In 
addition,  in  this  rulemaking,  the  agency 
proposes  to  exempt  all  "self  insured 
rental  and  leasing  companies"  that  have 
fleets  of  fewer  than  50,000  vehicles.  Any 
self  insured  rental  and  leasing  company 
too  large  to  meet  that  criterion  is  not  a 
small  entity. 

4.  Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  i 
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5.  Enviroi  mental  Impacts 

In  accoi  dance  with  the  National 
Environir  ental  Pohcy  Act.  NHTSA  has 
considere  i  the  environmental  impacts 
of  this  pn  posed  rule  and  determined 
that  it  wo  ild  not  have  a  significant 
impact  or  the  quality  of  the  human 
environm  3nt. 

Interest  sd  persons  are  invited  to 
submit  CO  mments  on  the  proposal.  It  is 
requestcc  but  not  required  that  10 
copies  of  he  comments  be  submitted. 
All  comn  ents  must  not  exceed  15  pages 
in  length.  (49  CFR  553.21).  Necessary 
attachmei  its  may  be  appended  to  these 
submissic  ns  without  regard  to  the  15 
page  limi  .  This  Umitation  is  intended  to 
encouragi  i  commenters  to  detail  their 
primary  £  rguments  in  a  concise  fashion. 

If  a  con  menter  wishes  to  submit 
certain  ir  Form.ation  under  a  claim  of 
confideni  iahty,  three  copies  of  the 
complf  ?e  submission,  including 
purportec  ly  confidential  business 
informati  m,  should  be  submitted  to  the 
Chief  Gov  nsel,  NHTSA,  at  the  street 
address  g  ven  above,  and  seven  copies 
from  whj  ;h  the  purportedly  confidential 
informati  m  has  been  deleted  should  be 
submittet  to  the  Docket  Section.  A 
request  ft  r  confidentrality  should  be 
accompai  lied  by  a  cover  letter  setting 
forth  the  nformation  specified  in  the 
agency's  i  lonfidential  business 
informati  jn  regulation.  (49  CFR  part 
512). 

All  cor  iments  received  before  the 
close  of  h  jsiness  on  the  comment 
closing  d  ite  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  abc  ve  address  both  before  and 
after  the  i  late.  To  the  extent  possible, 
comment  >  filed  after  the  closing  date 
will  also  }e  considered.  Comments 
received  :oo  late  for  consideration  in 
regard  to  the  final  rule  will  be 
consider!  d  as  suggestions  for  further 
rulemaki  ig  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  do  :ket.  NHTSA  will  continue  to 
file  relev  int  information  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  anci  it  is  recommended  that 
interestei   persons  continue  to  examine 
the  docki  t  for  new  material. 

Those  jersons  desiring  to  be  notified 
upon  rec  (ipt  of  their  comments  in  the 
rules  doc  cet  should  enclose  a  self- 
addresse<  1,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supen'is(  r  will  return  the  postcard  by 
mail. 

List  of  Siibjects  in  49  CFR  Part  544 

Crime  nsurance,  insurance,  insiuance 
compani  ts,  motor  vehicles,  reporting 
and  reco  dkeeping  requirements. 


JMI 


In  consideration  of  the  foregoing,  49 
CFR  part  544  is  proposed  to  be  amended 
as  follows: 

PART  544~[AMENDED] 

1.  The  authority  citation  for  part  544 
would  be  revised  to  read  as  follows: 

Authority:  49  U.S.C.  33112;  delegation  of 
authority  at  49  CFR  1.50. 

§544.2    [Amended] 

2.  Section  544.2  Purpose.  Would  be 
revised  to  read  as  follows: 

The  purpose  of  these  reporting 
requirements  is  to  aid  in  implementing 
and  evaluating  the  provisions  of  49 
U.S.C.  chapter  331  Theft  Prevention  to 
prevent  or  discourage  the  theft  of  motor 
vehicles,  to  prevent  or  discourage  the 
sale  or  distribution  in  interstate 
commerce  of  used  parts  removed  from 
stolen  motor  vehicles,  and  to  help 
reduce  the  cost  to  consumprs  of 
comprehensive  insurance  coverage  for 
motor  vehicles. 

§544.4    [Amended] 

3.  Paragraph  (a)  of  §  544.4  Definitions 
would  be  revised  to  read  as  follows: 

(a)  Statutory  terms.  All  terms  defined 
in  49  U.S.C.  32101  and  33112  are  used 
in  accordance  with  their  statutory 
meanings  unless  otherwise  defined  in 
paragraph  (b)  of  this  section. 


§544.5    [Amended] 

4.  Paragraph  (a)  of  §  544.5  would  be 
revised  to  read  as  follows: 

(a)  Each  insurer  to  which  this  part 
applies  shall  submit  a  report  annually 
not  later  than  October  25,  beginning  on 
October  25, 1985.  The  report  shall 
contain  the  information  required  by 
§  544.6  of  this  part  for  the  calendar  year 
three  years  previous  to  the  year  in 
which  the  report  is  filed  (e.g.,  the  report 
due  by  October  25,  1995  shall  contain 
the  required  information  for  the  1992 
calendar  year). 

5.  Appendix  A  to  part  544  would  be 
revised  to  read  as  follows: 

Appendix  A — Insurers  of  Motor  Vehicle 
Insurance  Policies  Subject  to  the  Repoiting 
Requirements  in  Each  State  in  Which  They 
Do  Busines.s 

Aetna  Life  &  Casualty  Group 
Allstate  Insurance  Group 
American  Family  Group 
American  International  Group 
California  State  Auto  Association 
CNA  Insurance  Companies 
Farmers  Insurance  Group 
Geico  Corporation  Group 
General  ACC  Group* 
Hanover  Insurance  Companies* 


•Indicates  a  newly  listed  insurer  which  must  file 
a  report  beginning  with  the  report  due  October  25, 
1995. 


ITT  Hartford  Insurance  Group 
Liberty  Mutual  Group 
Nationwide  Group 
Progressive  Group 
Prudential  of  America  Group 
Safeco  Insurance  Companies* 
State  Farm  Group 
Travelers  Insurance  Group 
USA.\  Group 

6.  Appendix  B  to  part  544  would  be 
revised  to  read  as  follows: 

Appendix  B — Issuers  of  Motor  Vehicle 
Insurance  Policies  Subject  to  the  Reporting 
Requirements  Only  in  Designated  States. 

Alfa  Insurance  Group  (Alabama) 

Amica  Mutual  Insurance  Con:i?)any  (Rhode 

Island) 
Arbella  Mutual  Insurance  (MassachuseUs) 
Auto  Club  of  Michigan  Group  (Michigan) 
Commerce  Group.  Inc.  (Massachusetts) 
Commercial  Union  Insurance  Companies 

(Maine) 
Concord  Group  Insurance  Companies 

(Vermont) 
Erie  Insurance  Group  (Pennsylvania) 
Kansas  Farm  Bureau  Group  (Kansas)* 
Kentucky  Farm  Bureau  Group  (Kentucky) 
Southern  Farm  Bureau  Casualty  Group 

(Arkansas,  Mississippi) 
Tennessee  Farmers  Companies  (Tennessee) 

7.  Appendix  C  to  part  544  would  be 
republished  without  charge  to  read  as 
follows: 

Appendix  C — Motor  Vehicle  Rental  and 
Leasing  Companies  (Including  Licensees  and 
Franchisees)  Subject  to  the  Reporting 
Requirements  of  Part  544 

Alamo  Rent-A-Car,  Inc. 

American  International  Rent-A-Car  Corp./ 

ANSA     . 
Avis,  Inc. 

Budget  Rent-A-Car  Corporation 
Dollar  Rent-A-Car  Systems,  Inc. 
Hertz  Rent-A-Car  Division  (subsidiary  of 

Hertz  Corporation) 
National  Car  Rental  System,  Inc. 
Penske  Truck  Leasing  Company 
Ryder  System,  Inc.  (both  rental  and  leasing 

operations) 
U-Haul  International,  Inc.  (subsidiarv  of 

AMERCO) 

Issued  on:  January  13, 1995. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  95-1345  Filed  1-18-95;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Chapter  VI 
[i.0.011295A] 

Atlantic  Coast  Weakfish;  intent  to 
Prepare  an  EIS 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  intent  to  prepare  an 

environmental  impact  statement  (EIS) 

and  request  for  written  comments. 

summary:  NMFS  announces  its  intent  to 
prepare  an  EIS  to  assess  the  impact  of 
Atlantic  Coast  weakfish  harvests  and 
proposed  regulations  on  the  natural  and 
human  environment.  This  notice  of 
intent  requests  public  input  (written 
comments)  on  issues  that  NMFS  should 
consider  in  preparing  the  EIS.  Public 
hearings  for  the  EIS  will  be  scheduled 
at  a  later  date.  The  EIS  will  evaluate  the 
effects  on  the  recovery  of  weakfish,  as 
well  as  the  effects  on  harvest  of 
proposed  regulations,  la  addition,  this 
notice  provides  information  on  recent 
stock  assessments  for  the  Atlantic  Coast 
weakfish  and  announces  that  NMFS  is 
considering  measures  for  the  1995 
fishing  year  and  beyond  for  the  Atlantic 
Coast  weakfish  fishery  in  the  exclusive 
economic  zone  (EEZ). 
DATES:  Written  comments  on  the  intent 
to  prepare  the  EIS  will  be  accepted  until 
February  1, 1995.  PubUc  hearings  will 
be  announced  in  the  Federal  Register  at 
a  later  date. 

ADDRESSES:  Comments  should  be  sent 
to:  Richard  H.  Schaefer,  Director,  Office 
of  Fisheries  Conservation  and 
Management  (F/CM),  National  Marine 
Fisheries  Service,  1315  East- West 
Highway,  Silver  Spring,  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  T.  Hogarth,  telephone  (301) 
713-2347. 
SUPPLEMENTARY  INFORMATION: 

Section  804(b)  of  the  Atlantic  Coastal 
Fisheries  Cooperative  Management  Act 
(ACFCMA)  enacted  m  December  1993. 
(PubUc  Law  103-206)  states  that,  in  the 
absence  of  an  approved  and 
implemented  fishery  management  plan 
(FMP)  under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act),  16  U.S.C.  1801  et  seq., 
and  after  consultation  with  the 
appropriate  Fishery  Management 
Council(s)  (Council),  the  Secretary  of 
Commerce  (Secretary)  may  implement 
regulations  to  govern  fishing  in  the  EEZ 
that  are: 


1.  Necessary  to  support  the  effective 
implementation  of  an  Atlantic  States 
Marine  Fisheries  Commission 
(Commission)  coastal  fishery 
management  plan  (CFMP);  and 

2.  Consistent  with  the  national 
standards  set  forth  in  section  301  of  the 
Magnuson  Act  (16  U.S.C.  1851). 

These  regulations  may  include 
measures  recommended  by  the 
Commission  to  the  Secretary  that  are 
necessary  to  support  the  provisions  of  a 
CFMP.  Regulations  issued  by  the 
Secretary  to  implement  an  approved 
FMP  prepared  by  the  appropriate 
Council(s)  or  the  Secretary  under  the 
Magnuson  Act  shall  supersede  any 
conflicting  regulations  issued  by  the 
Secretary  under  section  804(b)  of 
ACFCMA. 

The  provisions  of  sections  307 
through  311  of  the  Magnuson  Act  (16 
U.S.C.  1857  through  1861)  regarding 
prohibited  acts,  civil  penalties,  criminal 
offenses,  civil  forfeitures,  and 
enforcement  shall  apply  with  respect  to 
regulations  issued  under  section  804(b) 
of  ACFCMA  as  if  such  regulations  were 
issued  under  the  Magnuson  Act. 

Management  responsibility  for 
weakfish  resides  primarily  with  the 
coastal  states  through  the  Commission's 
CFMP  for  weakfish  (Plan).  This  Plan 
was  adopted  in  1985  by  the  coastal 
states  from  Maine  through  Florida  in 
response  to  severe  declines  in  the 
weakfish  catches  and  populations  along 
the  coast.  Increasingly  strict  state 
regulations  have  been  imposed  by 
amendments  to  the  Plein  since  1985  to 
restrict  furtherthe  harvest  of  weakfish 
by  recreational  and  commercial  fisheries 
and  to  allow  rebuilding  of  the  stocks. 

However,  even  with  these  restrictions, 
the  weakfish  population  is  not  showing 
signs  of  recovery.  In  fact,  the  1993  stock 
assessment  suggests  the  beginning  of 
recruitment  failure;  the  fishing  mortality 
rate  (F)  for  the  population  is  1.3,  i.e.,  79 
percent  of  the  population  is  harvested 
each  year;  only  2  percent  of  the 
population  achieves  spawning  age;  and 
fishing  is  conducted  primarily  on  0- 
and  1-year-old  fish.  Moreover,  overall 
landings  (recreational  and  commercial) 
have  declined  firom  over  80  million 


pounds  (36  million  kg)  in  1980  to  7.8 
million  pounds  (3.5  million  kg)  in  1993; 
the  recreational  catch  has  declined  fi-om 
54  percent  of  the  total  landings  in  1980 
to  12  percent  in  1993;  and  the 
commercial  fishing  effort  has  shifted, 
with  55  and  52  percent  of  the  total 
commercial  landings  in  1992  and  1993, 
respectively,  being  taken  in  the  EEZ 
compared  with  a  low  of  14  percent  in 
1973  and  an  average  of  36  percent  for 
the  years  1972-93.  These  data  clearly 
indicate  that  the  weakfish  stock  is 
overfished  and  beginning  to  suffer 
recruitment  failure.  Harvest  restrictions 
are  definitely  needed  if  weakfish  are  to 
recover. 

Based  on  the  recent  stock 
assessments,  NMFS  will  consider 
measures  to  regulate  the  Atlantic  Coast 
weakfish  fishery  in  the  EEZ  for  the  1995 
fishing  year  and  beyond,  including:  (1) 
A  prohibition  on  the  taking  or 
possession  of  weakfish  in  the  EEZ;  (2) 
applying  state  regulations  to  the  EEZ;  (3) 
imposition  of  specific  Federal 
regulations  on  weakfish  fishing  in  the 
EEZ;  and  (4)  status  quo  or  no  action 
taken. 

The  Mid- Atlantic  Council's  workload 
will  not  permit  it  to  undertake  a  Plan  at 
this  time.  NMFS  has  determined  that 
regulations  in  the  EEZ  must  be 
implemented  to  support  the  CFMP  for 
weakfish  if  there  is  to  be  a  cooperative 
state  and  Federal  effort  to  rebuild  the 
weakfish  stock. 

NMFS  has  determined  that  the 
preparation  of  an  EIS  is  appropriate, 
because  of  the  potentially  significant 
impact  of  EEZ  regulations  on  the  human 
environment  and  because  no  EIS 
currently  exists.  Participants  in  this 
fishery  will  be  affected  and  may  face 
more  limited  access  to  the  weakfish 
resource,  while  the  natural  stocks  of 
weakfish  are  allowed  to  recover. 

Dated:  January- 12, 1995. 
Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conserwtion  and 

Management.  National  Marine  Fisheries 

Service. 

[FR  Doc.  95-1272  Filed  1-18-95:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
Notice  of  Meeting 

agency:  Forest  Service.  USDA. 
SUMMARY:  The  Forest  Ser\'ice  u-ill  hold 
a  meeting  to  gather  public  comments  on 
the  development  of  a  new  fee  system  for 
ski  areas  on  National  Forest  System 
lands  on  Wednesday,  February  1, 1995. 
from  9  a.m.  to  4  p.m.,  in  Washington, 
DC.  The  purpose  of  the  meeting  is  to 
obtain  comments  from  interested 
persons  regarding  methods  other  than 
the  current  graduated  rate  fee  system  for 
determining  the  fair  market  value  of  the 
use  of  National  Forest  System  lands  for 
ski  areas. 

DATES:  The  meeting  will  be  held 
Wednesday,  February  1. 1995,  from  9 
a.m.  to  4  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  J.W.  Marriott  Hotel,  1331 
Pennsylvania  Avenue,  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
To  request  information  about  the 
meeting  or  a  compilation  of  valuation 
methods  under  consideration,  contact 
Lyle  Laverty.  Director,  Recreation, 
Heritage,  and  Wilderness  Resources 
Staff  (2300),  USDA  Forest  Service.  PO 
Box  96090,  Washington.  DC  20090- 
6090,  (202)  205-1706,  FAX  (202)  260- 
6510. 

Persons  who  wish  to  make  a  brief  oral 
presentation  at  the  meeting  should 
contact  Lyle  Laverty  no  later  than 
January  27.  1995,  in  order  to  have  time 
reser\'ed  on  the  agenda.  In  general,  oral 
presentations  will  be  limited  to  a  total 
time  of  3  minutes.  Written  comments 
may  be  submitted  at  the  meeting;  they 
also  may  be  mailed  to  Lyle  Laverty  prior 
to  the  meeting  and  will  be  accepted  up 
.to  February  10. 1995. 
SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  issues  permits  to  more  than  120 
ski  areas  for  use  and  occupancy  of 


National  Forest  System  lands.  The 
current  ski  area  permit  fee  system,  the 
graduated  rate  fee  system,  has  been  the 
subject  of  several  audits  in  the  last  five 
years,  as  well  as  administrative  appeals 
and  litigation  concerning  decisions  as  to 
how  the  fees  are  calculated.  In  response, 
the  Forest  Service  is  developing  a  new 
fee  system  for  ski  area  permits  based  on 
fair  market  value.  The  purpose  of  this 
meeting  is  to  gain  public  input  on 
whether  the  Forest  Service  has 
identified  pertinent  methods  for 
determining  the  fair  market  value  of  the 
use  of  National  Forest  System  land  by 
ski  areas.  Lyle  Laverty  will  chair  the 
meeting.  The  Forest  Service  will 
provide  a  compilation  of  the  methods 
under  consideration  upon  request. 

Dated:  January  13. 1995. 
David  G.  Unger. 

Associate  Chief. 

IFR  Doc.  95-1350  Filed  1-18-95:  8:45  am) 
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Rural  Utilities  Service 

Preparation  of  an  Environmental 
Impact  Statement  (EIS)  To  Fund 
Design  and  Construction  of  a 
Wastewater  Collection  and  Treatment 
System  in  La  Grange  County,  Indiana 

AGENCY:  Rural  Utilities  Service.  USDA. 

ACTION:  Notice  of  Intent  (NO!)  to  prepare 
an  EIS. 

SUMMARY:  The  U.S.  Department  of 
Agriculture  (USDA)  announces  its 
intent  to  prepare  an  EIS  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (U.S.C.  4231  et  seq.)  in 
accordance  with  the  Council  on 
Environmental  Quality  (CEQ) 
regulations  for  implementing  the 
procedural  provisions  of  NEPA  (40  CFR 
1500-1508)  and  Farmers  Home 
Administration  Instruction  1940-G.  The 
USDA  invites  comment  on  the 
alternatives  to  be  addressed  in  the  EIS. 

DATES:  Comments  will  be  accepted  until 
February  21, 1995. 

ADDRESSES:  Please  send  WTitten 
comn^nts  concerning  this  EIS  to:  Mr. 
Paul  Neumann,  State  Environmental 
Coordinator,  USDA — Rural  Economic     , 
and  Community  Development,  5975 
Lakeside  Blvd.,  Indianapolis,  IN  46278. 
(219)  290-3100,  (219)  290-3011  FAX. 


SUPPLEMENTARY  INFORMATION: 
Background 

La  Grange  County  occupies  380 
square  miles  in  northeastern  Indiana  on 
the  Michigan/Indiana  border.  La  Grange 
County  is  a  rural  county  v\ith  a 
population  of  30,000.  VVith  the 
exception  of  the  towns  of  La  Grange, 
Wolcottville,  and  Topeka,  La  Grange 
County  relies  on  septic  systems  for  the 
treatment  and  disposal  of  domestic 
waste  water.  The  surficial  geology  of  La 
Grange  County  is  typical  of  glacial  till 
and  outwash  regions  and  contains 
numerous  natural  lakes.  These  £ireas  are 
usually  level  to  nearly  level.  Soil  types 
in  the  area  typically  have  seasonal  high 
water  tables  and  contain  a  high 
percentage  of  sand  sized  particles; 
conditions  which  create  a  poor  filter  for 
the  treatment  of  septic  effluent. 
Beginning  in  the  1960's,  recreational 
housing  development  begjm  around  the 
lakes  in  the  county.  Originally,  this 
development  consisted  of  weekend  and 
summer  cottages  with  septic  systems  of 
minimal  treatment  capacities.  More 
recently,  many  of  these  houses  have 
been  converted  to  year  around  use. 
Improperly  sized  septic  systems  and 
unsuitable  soil  types  have  contributed 
to  surface  and  ground  water  quality 
degradation  in  the  areas  surrounding  th«? 
lakes.  Water  quality  studies  indicate 
that  phosphorous,  nitrates,  and  enteric 
pathogens  directly  attributable  to  failing 
septic  systems  are  creating  health 
concerns. 

Declining  water  quality  in  the  region 
has  been  evidenced  by  the  increase  in 
the  number  of  water  related  complaints 
received  by  the  County  Health 
Department.  Between  1990  and  1993. 
water  and  sewer  complaints  increased 
29  percent.  Most  complaints  consist  of 
concerns  of  raw  sewage  odors,  foaming 
agents  in  surface  waters,  algal  blooms, 
nuisance  vegetation,  and  fish  kills. 

Evidence  of  failing  septic  systems 
from  around  the  lakes  was  obtained 
from  surface  water  monitoring 
conducted  annually  since  1988.  Lake 
water  samples  have  been  taken  from  the 
29  largest  lakes  in  the  County.  Sample 
sites  were  selected  by  the  use  of  a 
fluorometer  calibrated  to  detect  urine, 
and  detergents  typically  found  in 
domestic  waste  water.  Results  of  this 
testing  indicate  that  in  all  areas  of 
moderate  to  dense  development,  high 
levels  of  septic  indicator  substances  are 
present. 
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Meetings  and  Feasibility 

La  <  irangt!  County  has 

ely  pursued  a  solution  to  their 

.•age  disposal  problems  since 

1989.  the  County  Board  of 

iors  created  the  La  Grange 

5evver  District  (LCSD)and 

red  board  members  to  identify 

iisposal  problems,  develop 

t  options,  and  pursue  funding 

ions  to  identified  problems.  The 

ised  funds  to  conduct 

ary  engineering  and  feasibility 

o  identify  and  prioritize  the 

erely  impacted  areas  and  to     ^ 

tr.Mtment  options.  Public 

>  have  been  held  in  all  regions 

)unty  to  inform  county  citizens 

results  of  the  preliminary 

nd  discuss  the  various 

t  designs  and  options. 

inarv  Description  of  Treatment 

ematives  for  the  EIS:  The 
g  is  a  preliminary  list  of 
t  design  alternatives  identified 

ity  studies  conducted  for  the 
is  list  may  be  modified  by 

or  deletions.  Public  comment 
nge  of  alternatives  is  hereby 
d. 

ed  Use  of  On-Site  Waste 
(septic)  Systems  (NO 
:  This  action  would  cause 

degradation  of  the  natural 
nent  and  increased  health  risks. 
Centralized  Collection  of 
and  Treatment  by 
ional  Activated  Sludge 

This  action  w  ill  involve  the 
gravity  or  pressure  sewers 

waste  water  to  a  centralized 
Collef.tion  and  conveyance 
ves  to  be  analyzed  for  this 
idude:  Small  diameter  gravity 
small  diameter  pressure 
using  single  connection  effluent 
limps,  and  conventional 
lUector  lines  connected  to 
lines  for  conveyance  to  the 

facility.  Activated  sludge 
alternatives  to  be  considered  for 
on  include:  Oxidation  ditches 
inded  aeration. 
Iralized  Collection  and 

Systems:  Collection  and 
;  nee  svstems  considered  for 
posals  will  be  the  same  as 
lyzed  for  the  centralized 

facility  option.  The  evaluation 
ralized  approach  will 
the  use  of  pressure  or  gravity 

systems  to  convey  wastewater 
ment  site{s).  Treatment 
s  to  be  evaluated  in  the  EIS 
discharge  of  untreated  effluent 
multiple  engineered  wetland 

facilities  with  discharge 
for  treated  effluent,  or  (2) 
lagoons  for  discharge  of  treated 
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effluent  through  spray  irrigation  systems 
on  to  dedicated  parcels  of  agricultural 
land.  Effluent  discharge  options  for  the 
engineered  wetland  proposal  include 
land  application,  surface  water 
discharge,  and  subsurface  injection. 

Purpose  of  the  EIS:  The  purpose  of 
this  EIS  is  to  evaluate  the  potential 
impacts  of  the  proposed  alternative 
effluent  collection  and  treatment 
strategies  for  La  Grange  County.  The 
alternative  strategies  were  developed  as 
a  result  of  pubHc  meetings  and 
preliminary  engineering  studies. 
Discussion  of  each  alternative's  impact 
on  the  human  environment,  including 
risks  to  public  health  and  Snfety,  and 
effects  on  the  natural  environment  will 
be  presented.  The  need  for  the  proposed 
action  arises  from  the  increased  public 
health  risks  and  degradation  of  surface 
and  ground  waters. 

Dated:  January  10. 1994. 
Wally  Beyer, 
Administrator. 
|FR  Doc.  95-1316  Filed  1-18-95;  8:45  ami 

BILLI.NG  CODE  3410-15-P 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 
[C-351-005] 

Frozen  Concentrated  Orange  Juice 
From  Brazil;  Determination  Not  To 
Terminate  a  Suspended  Counterveriling 
Duty  Investigation 

AGENCY;  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Determination  Not  to 
Terminate  a  Suspended  Countervailing 
Duty  Investigation. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  determination  not  to  terminate  the 
suspended  countervailing  duty 
investigation  on  frozen  concentrated 
orange  juice  from  Brazil. 
EFFECTIVE  DATt:  January  19. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alain  Letort  or  Linda  Ludwig,  Office  of 
Agreements  Compliance,  Import 
Administration,  International  Trade 
Administration,  Room  B-099,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW.. 
Washington,  EX:  20230;  telephone:  (202) 
482-4243  or  3833;  telefax:  (202)  482- 
1388. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  8.  1994,  the  Department 
published  in  the  Federal  Register  (59 


FR  55637)  its  intent  to  terminate  the 
suspended  countervailing  duty 
investigation  on  frozen  concentrated 
orange  juice  from  Brazil  (see  Frozen 
Concentrated  Orange  Juice  from  Brazil; 
Suspension  of  Investigation — 48  FR 
8839— March  2.  1983).  Under  19CFR 
355.25(d)(4)(iii).  the  Secretary  of 
Commerce  will  conclude  that  a 
suspended  investigation  is  no  longer  of 
interest  to  interested  parties  and  will 
terminate  the  suspended  investigation  if 
no  domestic  interested  party  objects  to 
termination  or  no  interested  party 
requests  an  administrative  review  by  the 
last  day  of  the  fifth  anniversary  month. 

On  December  6,  1994,  Florida  Citrus 
Mutual,  a  trade  association,  and  certain 
U.S.  producers  of  frozen  concentrated 
orange  juice,  petitioners  in  the  original 
investigation,  objected  to  our  intent  to 
terminate  the  suspended  investigation. 
Therefore,  the  requirements  of  19  CFR 
§355.25(d)(4)(iii)  have  not  been  met. 
and  we  will  not  terminate  the 
suspended  investigation. 

This  determination  is  in  accordance 
with  19  CFR  §  355.25(d}(4)(iii). 

Dated;  January  10,  1995. 
loseph  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Compliance 
jFR  Doc.  9.5-1349  Filed  1-18-95;  8:45  ami 

BILLING  CODE  3510-OS-P 

Export  Trade  Certificate  of  Review 

AGENCY:  International  Trade 
Administration.  Commerce. 

ACTION:  Notice  of  revocation  of  Export 
Trade  Certificate  of  Review  No.  92- 
00008. 

SUMMARY:  The  Secretary  of  Commerce 
issued  an  export  trade  certificate  of 
review  to  International  EXIM 
Corporation.  Because  this  certificate 
holder  has  failed  to  file  an  annual  report 
as  required  by  law.  the  Secretary  is 
revoking  the  certificate.  This  notice 
summarizes  the  notification  letter  sent 
to  International  EXIM  Corporation. 

FOR  FURTHER  INFORMATION  CONTACT:  W. 
Dawn  Busby.  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
'Trade  Administration,  202/482-5131. 
This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  ("the  Act")  IPub.  L  97-290.  15 
U.S.C.  4011-21]  authorizes  the 
SecTetary  of  Commerce  to  issue  export 
trade  certificates  of  review.  The 
regulations  implementing  Title  III  I  "the 
Regulations")  are  foimd  at  15  CFR  part 
325  (1986).  Pursuant  to  this  authority,  a 
certificate  of  review  was  issued  on 


September  8,  1992  to  International 
EXIM  Corporation. 

A  certificate  holder  is  required  by  law 
to  submit  to  the  Department  of 
Commerce  annual  reports  that  update 
financial  and  other  information  relating 
to  business  activities  covered  by  its 
certificate  (Section  308  of  the  Act,  15 
U.S.C.  4018,  §  235.14  (a)  of  the 
Regulations,  15  CFR  325.14  (a)).  The 
annual  report  is  due  within  45  days 
after  the  anniversary  date  of  the 
issuance  of  the  certificate  of  review 
(Sections  325.14  (b)  of  the  Regulations, 
15  CFR  325.14  (b)).  Failure  to  submit  a 
complete  annual  report  may  be  the  basis 
for  revocation  (Sections  325.10(a)  and 
325.14(c)  of  the  Regulations,  15  CFR 
325.10(a)  (3)  and  325.14(c)). 

On  August  29,  1994,  the  Department 
of  Commerce  sent  to  International  EXIM 
Corporation  a  letter  containing  annual 
report  questions  with  a  reminder  that  its 
annual  report  was  due  on  October  23. 
1994.  Additional  reminders  were  sent 
on  October  24,  1994  and  on  November 
16.  1994.  The  Department  has  received 
no  written  response  from  International 
EXIM  Corporation  to  any  of  these 
letters. 

On  December  7.  1994,  and  in 
accordance  with  §  325.10  (c)  (2)  of  the 
Regulations.  (15  CFR  325.10  (c)  (2),  the 
Department  of  Commerce  sent  a  letter 
by  certified  mail  to  notify  International 
EXIM  Corporation  that  the  Department 
was  formally  initiating  the  process  to 
revoke  its  certificate  for  failure  to  file  an 
annual  report.  In  addition,  a  summary  of 
this  letter  allowing  International  EXIM 
Corporation  thirty  days  to  respond  was 
published  in  the  Federal  Register  on 
December  13.  1994  at  59  FR  64195. 
Pursuant  to  325.10(c)  (2)  of  the 
Regulations  (15  CFR  325.10(c)  (2)),  the 
Department  considers  the  failure  of 
International  EXIM  Corporation  to 
respond  to  be  an  admission  of  the 
statements  contained  in  the  notification 
letter. 

The  Department  has  determined  to 
revoke  the  certificate  issued  to 
International  EXIM  Corporation  for  its 
failure  to  file  an  aiuiual  report.  The 
Department  has  sent  a  letter,  dated 
January  13,  1995,  to  notify  International 
EXIM  Corporation  of  its  determination. 
The  revocation  is  effective  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Any  person  aggrieved  by  this 
decision  may  appeal  to  an  appropriate 
U.S.  district  court  within  30  days  from 
the  date  on  which  this  notice  is 
published  in  the  Federal  Register 
325.10(c)  (4)  and  325.11  of  the 
Regulations.  15  CFR  324.10(c)  (4)  and 
325.11  of  the  Regulations.  15  CFR 
325.10(c)  (4)  and  325.11. 


Dated:  January  13,  1995. 

W.  Dawn  Busby. 

Director.  Office  of  Export  Trading  Company 
Affairs. 

IFR  Doc.  95-1348  Filed  1-18-95;  8:45  am] 
BILLING  CODE  3510-OR-P 


Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Tucson,  AZ 

AGENCY:  Minority  Business 
Development  Agency. 
action:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512.  the 
Minority  Business  Development  Agencv 
(MBDA)  is  soliciting  competitive 
applications  to  operate  its  Tucson 
Minority  Business  Development  Center 
(MBDC). 

The  purpose  of  the  MBDC  Program  is 
to  provide  business  development 
services  to  the  minority  business 
community  to  help  establish  and 
maintain  viable  minority  businesses.  To 
this  end.  MBDA  funds  organizations  lo 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  emd  firms;  to  offer 
a  full  range  of  client  services  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business.  The  MBDC  will 
provide  service  in  the  Tucson.  Arizona 
Metropolitan  Area.  The  award  number 
of  the  MBDC  will  be  09-10-95010-01. 
DATES:  The  closing  date  for  applications 
is  February  21.  1995.  Applications  must 
be  received  in  the  MBDA  Headquarters' 
Field  Coordination  Division  on  or  befortr 
February  21.  1995.  A  pre-application 
conference  will  be  held  on  February  1, 
1995,  at  the  Federal  Building.  300  West 
Congress  Street.  Room  7L.  Seventh 
Floor.  Tucson.  Arizona  85701 
ADDRESSES:  U.S.  Department  of 
Commerce,  Minority  Business 
Development  Agency,  Office  of 
Operations  and  Regional  Management, 
Field  Coordination  Division,  14th  and 
Constitution  Avenue,  N.W.,  Room  5075, 
Washington,  D.C.  20230.  (202)  482- 
6022. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Steven  Saho  at  (415)  744-3001. 
SUPPLEMENTARY  INFORMATION: 
Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (13  months) 
from  May  1,  1995  to  May  31,  1996,  is 
estimated  at  $198,971.  The  total  Federal 
amount  is  $169,125  and  is  composed  of 
S165.0O0  plus  the  Audit  Fee  amount  of 
$4,125.  The  application  must  include  a 


minimum  cost  share  of  15%.  $29,846  ii 
non-federal  (cost-sharing)  contributions 
for  a  total  project  cost  of  $198,971.  Cd^t- 
sharing  contributions  may  be  in  the 
form  of  cash,  client  fees,  third  party  in- 
kind  contributions,  non-cash  applicant 
contributions  or  combinations  thereof. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
For  those  applicants  who  are  not 
incumbent  organizations  or  who  are 
incumbents  that  have  experienced 
closure  due  to  a  break  in  service,  a  30- 
day  start-up  period  will  be  added  to 
their  first  budget  period,  making  it  a  13- 
month  award.  Competition  is  iipi-n  to 
individuals,  non-profit  and  foriirofit 
organizations,  state  and  local 
goverimienis.  American  Indian  tribes 
and  educational  institutions. 

Applications  will  be  evaluated  on  the 
following  criteria:  The  knowledge, 
background  and/or  capabilities  ol  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and.  specifically,  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  nssources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  perforniing  the 
work  requirements  included  in  the 
application  (25  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria  . 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  numlnir 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  b«.-ing 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award.  Periodic 
reviews  culminating  in  year-to-date 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  projtH:t 
should  continue.  Continued  funding 
will  be  at  the  total  discretion  of  .MBDA 
based  on  such  factors  as  the  MBIXrs 
performance,  the  availability  of  funds 
and  Agency  priorities. 

The  MBDC  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  To  assist  in  this  effort,  tfie 
MBDC  may  charge  client  fees  for 
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dqred.  Fees  may  range  from 
per  hour  based  on  the  gross 
the  client's  business. 

processing  time  of  this 
20  days.  Executive  order 
li  itergovernmental  Review  of 
ograms,"  is  not  applicable  to 

Federal  funds  for  this 
lude  audit  funds  for  non-CPA 
.  In  event  that  a  CPA  firm 
competition,  the  funds 
or  audits  are  not  applicable, 
concerning  the  preceding 
can  be  answered  by  the 
rson  indicated  above,  and 
ipplication  kits  and  applicable 
s  can  be  obtained  at  the  above 
he  collection  of  information 
for  this  project  have  been 
by  the  Office  of  Management 
t"(OMB)  and  assigned  OMB 
mber  0640-0006. 
under  this  program  shall  be 
all  Federal  laws,  and  Federal 
•tmental  regulations,  policies, 

ures  applicable  to  Federal 
issistance  awards. 

Costs — Applicants  are 
fied  that  if  they  incur  any 
to  an  award  being  made,  they 
y  at  their  own  risk  of  not 
nbursed  by  the  Government, 
anding  any  verbal  assurance 

icant  may  have  received. 
3  obligation  on  the  part  of  the 
of  Commerce  to  cover  pre- 
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ding  Account  Receivable — No 
ederal  funds  shall  be  made  to 

who  has  an  outstanding 
t  Federal  debt  until  either  the 
t  account  is  paid  in  full, 
schedule  is  established  and 
payment  is  received,  or 
Ti  ngements  satisfactory  to  the 
of  Commerce  are  made. 
^heck  Policy — All  non-profit 
ofit  applicants  are  subject  to  a 
review  process.  Name 
intended  to  reveal  if  any  key 
Is  associated  with  the 
have  been  convicted  of  or  are 
facing  criminal  charges  such 
theft,  perjury  or  other  matters 
nificantly  reflect  on  the 
's  management  honesty  or 
integrity. 

Termination — The 
Departmental  Grants  Officer  may 
any  grant/cooperative 
in  whole  or  in  part  at  any 
the  date  of  completion 
it  is  determined  that  the 
pient  has  failed  to  comply 
conditions  of  the  grant/ 
ve  agreement.  Examples  of 
1  he  conditions  which  can  cause 
on  are  failure  to  meet  cost- 
I  jquirements;  unsatisfactory 


performance  of  the  MBDC  work  * 

requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  fof  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 

1001. 

Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CI>-511. 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26,  section 
105)  are  subject  to  15  CFR  Part  26. 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26.  Section  605) 
are  subject  to  15  CFR  Part  26.  Subpart 
F,  "Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  Part  28,  Section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  SlOO.OOO,  and 
loans  and  loan  guarantees  for  more  than 
5150,000  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
Part  28,  Appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debannent, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 


should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

Buy  American-made  Equipment  or 
Products — Applicants  are  hereby 
notified  that  they  are  encouraged,  to  the 
extent  feasible,  to  purchase  American- 
made  equipment  and  products  with 
funding  provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121,  Sections  606  (a) 
and  (b). 

11.800    Minority  Business  Development 

Center 
(Catalog  of  Federal  Domestic  As.sistance) 

Dated:  January  12.  1905. 
Donald  L.  Powers, 

Federal  Register  Liaison  Officer.  Minority 
Business  Development  Agency. 
IFR  Doc.  95-1258  Filed  1-18-95;  8:45  ami 

BILLING  CODE  3510-21-P 


National  Oceanic  and  Atmospheric 
Administration 

Evaluation  of  State  Coastal 
Management  Programs  and  National 
Estuarine  Research  Reserve 

AGENCY:  Office  of  Ocean  and  Coastal 

Resource  Management,  National  Ocean 

"Service,  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

DOC. 

ACTION:  Notice  of  intent  to  evaluate. 

SUMMARY:  The  NOAA  Office  of  Ocean 
and  Coastal  Resource  Management 
(OCRM)  announces  its  intent  to  evaluate 
the  performance  of  the  New  York 
Coastal  Management  Program  and  the 
Jobos  Bay  (Puerto  Rico)  National 
Estuarine  Research  Reserve  Program. 

These  evaluations  will  be  conducted 
pursuant  to  section  312  of  the  Coastal 
Zone  Management  Act  of  1972  (CZMA), 
as  amended.  The  CZMA  requires  a 
continuing  review  of  the  performance  of 
coastal  states  with  respect  to  coastal 
management.  Evaluation  of  Coastal 
Management  Programs  and  National 
Estuarine  Research  Reserves  requires 
findings  concerning  the  extent  to  which 
a  state  has  met  the  national  coastal 
management  objectives,  adhered  to  its 
Coastal  Program  or  Reserve  Management 
Plan  approved  by  the  Secretary  of 
Commerce,  and  adhered  to  the  terms  of 
financial  assistance  awards  funded 
under  the  CZMA.  The  evaluations  will 
include  a  site  visit,  consideration  of 
public  comments,  and  consultations 
with  interested  Federal,  State,  and  local 
agencies  and  members  of  the  public. 


Public  meetings  are  held  as  part  of  the 
site  visits. 

Notice  is  hereby  given  of  the  dates  of 
the  site  visits  for  the  listed  evaluations, 
and  the  dates,  local  times,  and  locations 
of  public  meetings  during  the  site  visits. 

The  Jobos  Bay  National  Estuarine 
Research  Reserve  in  Puerto  Rico  site 
visit  will  be  from  February  27  to  March 
3. 1995.  A  pubUc  meeting  will  be  held 
on  Tuesday,  February  28,  1995,  at  1:30 
p.m.,  at  the  Department  of  Natural  and 
Environmental  Resources  Auditorium. 
Tropical  Medicine  Building,  Puerta  de 
Tierra,  Puerto  Rico. 

The  New  York  Coastal  Management 
Program  evaluation  site  visit  will  be 
from  March  20  to  March  24, 1995.  A 
public  meeting  will  be  held-on   . 
Wednesday,  March  22,  1995  at  7:30  p.m. 
in  the  State  Office  Building,  Happauge. 
Long  Island,  New  York. 

The  States  will  issue  notice  of  the 
public  meeting(s)  in  a  local 
newspaper(s)  at  least  45  days  prior  to 
the  public  meeting(s),  and  will  issue 
other  timely  notices  as  appropriate. 

Copies  of  the  State's  most  recent 
performance  reports,  as  well  as  OCRM's 
notifications  and  supplemental  request 
letters  to  the  States,  are  available  upon 
request  from  OCRM.  Written  comments 
from  interested  parties  regarding  these 
Programs  are  encouraged  and  will  be 
accepted  until  15  days  after  the  site 
visit.  Please  direct  written  comments  to 
Vickie  A.  Allin,  Chief,  Policy 
Coordination  Division,  Office  of  Ocean 
and  Coastal  Resource  Management, 
NOS/NOAA.  1305  East-West  Highway. 
Silver  Spring,  Maryland  20910.  When 
the  evaluation  is  completed,  OCRM  will 
place  a  notice  in  the  Federal  Register 
announcing  the  availability  of  the  Final 
Evaluation  Findings. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vickie  A.  Allin,  Chief,  Policy 
Coordination  Division,  Office  of  Ocean 
and  Coastal  Resource  Management. 
NOS/NOAA,  1305  East- West  Highway, 
Silver  Spring.  Maryland  20910,  (301) 
713-3090,  ext.  126. 

(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone,Management  Program 
Administration) 

Dated:  January  12,  1995. 
W.  Stanley  Wilsoo, 

Assistant  Administrator  for  Ocean  Sen-ices 
and  Coastal  Zone. 
|FR  Doc.  95-1257  Filed  1-18-95;  8:45  am] 
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RIN  0648-ZA12 

Global  Learning  and  Observations  To 
Benefit  the  Environment  (GLOBE) 

AGENCY:  National  Oceanic  and 

Atmospheric  Administration. 

COMMERCE  (DOC). 

ACTION:  NOTICE.  Competitive 

Solicitation  for  a  GLOBE  Joint  Project 

Agreement. 

SUMMARY:  GLOBE  is  an  international 
environmental  education  and  science 
program  involving  students  in 
kindergarten  through  twelfth  grade  (or 
equivalent)  throughout  the  world.  The 
goals  of  the  GLOBE  Program  are  to 
enhance  the  environmental  awareness 
of  individuals  worldwide,  to  increase 
scientific  understanding  of  the  Earth  by 
collecting  data  for  use  by  the 
international  community  of 
environmental  scientists  and  others,  and 
to  help  all  students  reach  higher 
standards  in  science  and  mathematics 
education.  The  goals  will  be 
accomplished  through  a  number  of 
activities,  including  having  students 
making  environmental  observations  at 
or  near  their  schools.  The  data  resulting 
from  these  observations  will  be 
transmitted  through  the  Internet  and 
satellite  communications  for  processing. 
As  these  data  are  processed,  global 
environmental  visualizations  will  be 
created  based  on  the  students' 
observations  and  other  environmental 
information  and  relayed  back  to  the 
students.  The  data  acquired  by  the 
students  will  also  be  available  through 
the  Internet  to  environmental  scientists 
throughout  the  world  to  support  their 
research. 

These  goals  will  be  accomplished  in 
the  United  States  through  a  partnership 
between  the  Federal  Government  and 
the  private  sector,  and  internationally 
through  partnerships  between  the 
United  States  and  other  countries. 

This  notice  solicits  proposals  for  the 
private  sector  partner  ("GLOBE  Private 
Sector  Partner")  for  the  GLOBE 
Program,  which  must  be  a  non-profit 
organization,  from  private  sector  non- 
profit organizations  and  from  other 
respondents  that  are  willing  to  form 
non-profit  organizations  to  enter  into  a 
Joint  Project  Agreement  ("JPA")  to 
solicit  and  manage  private  resources  to 
assist  many  schools  in  the  U.S.  and 
overseas  to  participate  in  the  GLOBE 
Program,  and  to  encourage  and 
coordinate  private  sector  participation 
in  the  GLOBE  Program  in  other  ways. 
The  National  Oceanic  and  Atmospheric 
Administration  (NOAA),  the  lead 
agency  of  the  public  sector  GLOBE 


Program  ("GLOBE  Program"),  which  is 
a  U.S.  Government  interagency  activity 
that  plans  and  implements  the  national 
and  international  GLOBE  Program,  has 
determined  that  a  JPA  is  the  most 
effective  mechanism  to  engage  in  a 
partnership  with  the  U.S.  Globe  Private 
Sector  Partner,  since  program  goals  and 
program  implementation  will  be  of 
mutual  interest,  and  the  parties  to  the 
JP.\  will  agree  to  bear  equitable  portions 
of  the  costs  of  the  overall  program 
consistent  with  their  responsibilities. 
DATES:  Proposals  for  the  GLOBE  Joint 
Project  Agreement  to  be  selected  as  a 
result  of  this  solicitation  should  be 
received  by  February  21.  1995. 
Proposals  received  after  that  date  may 
be  considered  if  a  qualified  respondent 
has  not  yet  been  selected  when  a 
proposal  is  received. 
ADDRESSES:  Proposals  must  be  '^p;it  by 
mail  to  Thomas  N.  Pvke,  Jr..  Din    lor. 
The  GLOBE  Program'.  744  Jack.soa  Place. 
N.W.,  Washington.  DC.  20503  or 
delivered  to  Director,  The  GLOBE 
Program.  The  White  House.  New- 
Executive  Office  Building.  725  17th 
Street.  N.U'.,  Room  G-1.  Washington. 
D.C.  20006.  FACSIMILE  COPIES  ARE 
NOT  ACCEPTABLE. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interested  respondents  should  contact 
Thomas  N.  Pvke.  Jr..  Director.  The 
GLOBE  Program,  at  (202)  395-7600. 

SUPPLEMENTARY  INFORMATION: 

I.  Description  of  The  GLOBE  Program 
and  U.S.  Government  Involvement 

GLOBE  is  an  international 
environmental  education  and  science 
program  involving  students  in 
kindergarten  through  twelfth  grade  (or 
equivalent)  throughout  the  world, 
which  will  enhance  the  environmental 
awareness  of  individuals  worldwide, 
increase  scientific  understanding  of  the 
Earth  by  collecting  data  for  use  by  the 
international  community  of 
environmental  scientists  and  others,  and 
help  all  students  reach  higher  standards 
in  science  and  mathematics  education. 

In  the  United  States,  the  public  sector 
GLOBE  program  is  an  interagency  effort 
led  by  NOAA,  which  is  an  agency  of  the 
U.S.  Department  of  Commerce.  The 
other  Federal  agencies  involved  are  the 
National  Aeronautics  and  Space 
Administration  (NASA),  the  National 
Science  Foundation  (NSF).  the 
Environmental  Protection  Agency 
(EPA),  the  Departments  of  Education 
and  State;  and  the  Council  on 
Environmental  Quality  and  the  Office  of 
Science  and  Technology  Policy  at  the 
White  House.  Over  100  other  nations 
have  expressed  an  interest  in  the 
GLOBE  Program.  The  first  bilateral 
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announcing  registration  procedures  for 
U.S.  schools  to  be  designated  as  GLOBE 
schools,  and  soliciting  applications  for 
Federal  assistance  in  the  form  of 
computers  and  other  resources  to  enable 
schools  to  become  GLOBE  schools  (59 
FR  60351). 

II.  GLOBE  Private  Sector  Partner 
Responsibilities 

The  GLOBE  Private  Sector  Partner,  a 
non-profit  organization,  will  solicit  and 
manage  private  resources  to  assist  many 
schools  in  the  U.S.  and  in  other 
countries  to  participate  in  the  GLOBE 
Program,  and  it  will  otherwise 
encourage  and  coordinate  private  sector 
participation  in  the  GLOBE  Program.  In 
doing  so.  it  will  promote  improved 
scientific  understanding  of  the 
environment  and  environmental 
awareness  through  environmental 
education  and  other  appropriate  means. 

The  GLOBE  Private  Sec!  jr  Partner 
will  solicit,  accept  and  expend 
substantial  amounts  of  private  funding 
and  other  private  resources  to 
implement  a  significant  part  of  the 
GLOBE  Program  in  such  a  way  as  to 
build  on.  complement,  and  complete  the 
information  systems,  scientific  and 
educational  support,  and  other 
capabilities  initiated  or  created  with 
funding  from  the  U.S.  Government,  as 
quickly  as  possible,  so  as  to  meet  the 
goals  of  the  GLOBE  Program,  as  staled 
above.  The  GLOBE  Private  Sector 
Partner  will  facilitate  support  of 
participation  of  schools  in  the  GLOBE 
Program  in  such  a  way  as  to  be  inclusive 
in  the  opportunity  for  the  Nation's  and 
the  world's  young  people  to  participate 
in  the  program. 

The  GLOBE  Private  Sector  Partner 
vdll  purchase,  or  accept  as  donations, 
computers  and  other  equipment 
necessary  for  schools  to  participate  in 
the  GLOBE  Program,  based  on 
prototypes  and  specifications  developed 
by  the  public  sector  GLOBE  Program.  In 
consultation  with  the  public  sector 
GLOBE  Program,  the  GLOBE  Private 
Sector  Partner  will  distribute  computer 
hardware,  software,  and  scientific 
instruments  to  schools  to  enable  them  to 
participate  in  the  GLOBE  Program.  It 
will  support  equipment  installation, 
systems  support,  training,  and 
educational  support  services.  The 
GLOBE  Private  Sector  Partner  will  also 
support,  as  needed  and  to  the  extent 
possible,  terrestrial  or  satellite-based 
communications  links  between  schools 
and  Internet  access  points. 

The  GLOBE  Private  Sector  Partner 
will  solicit,  receive,  manage,  and 
maintain  control  over  private  funding 
and  other  private  resources  necessary  to 
participate  as  a  partner  with  the  public 


sector  GLOBE  Program.  In  soliciting  and 
accepting  donations  of  resources,  the 
GLOBE  Private  Sector  Partner  will  avoid 
preferential  treatment,  the  appearance  of 
preferential  treatment,  or  endorsement 
and  other  appearances  of  impropriety 
consistent  with  guidelines  developed  by 
the  Private  Sector  Partner  and  approved 
by  the  GLOBE  Program.  NOAA  and 
other  agencies  of  the  U.S.  Government 
may  report,  advertise,  or  otherwise 
publicize  the  existence,  source,  and 
nature  of  donations  to  the  Private  Sector 
Partner.  The  use  by  the  GLOBE  Private 
Sector  Partner  of  the  term  "GLOBE"  or 
any  other  reference  to  its  association 
with  The  GLOBE  Program  in  performing 
all  activities  through  which  it  carries 
out  its  responsibilities  under  the  JPA 
shall  be  as  a  result  of  a  revocable  license 
to  do  so  granted  to  the  GLOBE  Private 
Sector  Partner  by  the  U.S.  Government 
through  the  Joint  Project  Agreement 
established  as  a  result  of  this 
solicitation. 

The  Private  Sector  Partner  will  seek  to 
involve  a  broad  range  of  other  private 
sector  participants,  including 
foundations  and  for-profit  business 
organizations,  in  collaborative  support 
of  the  GLOBE  Program.  The  Private 
Sector  Partner  may  work  with  similar 
private  organizations  in  other  nations  to 
accomplish  its  responsibilities  to 
support  the  worldwide  implementation 
of  the  GLOBE  Program. 

The  GLOBE  Private  Sector  Partner  is 
strongly  encouraged  to  establish  or 
support  the  establishment  of  a  highly 
visible  public  environmental  learning 
center  to  support  the  goals  of  the 
GLOBE  Program.  It  will  include 
appropriate  exhibit  space  that  features 
vivid,  imaginative  displays  based  on 
data  acquired  at  GLOISE  schools 
combined  with  real-time  and  historical 
satellite  imagery  and  other 
environmental  data  and  information.  It 
is  expected  that  such  a  center  will 
employ  advanced  virtual  reality 
technology  so  as  to  provide  an  authentic 
and  stimulating  experience  for  large 
numbers  of  visitors. 

Any  private  funds  or  other  resources 
received  as  charitable  contributions  by 
the  GLOBE  Private  Sector  Partner 
intended  to  implement  its 
responsibilities  under  this  JPA  shall  be 
employed  only  to  support  activities  as 
permitted  under  the  GLOBE  Private 
Sector  Partner's  charter  as  a  non-profit 
organization,  and  must  be  consistent 
with  GLOBE  Program  goals  and 
priorities. 

The  Federal  Government  will  not 
assume  liabifity  for  the  acts  of  the 
GLOBE  Private  Sector  Partner  or  any 
third  persons  arising  out  of  its 
involvement  with  the  GLOBE  Program 


or  its  actions  under  the  JPA,  nor  will  the 
Federal  Government  reimburse  or 
indemnify  the  GLOBE  Private  Sector 
Partner  for  its  liability  due  to  any  losses 
resulting  in  any  way  from  its  actions 
arising  out  of  its  involvement  in  the 
GLOBE  Program  or  its  actions  under  the 
JPA. 

III.  Authority 

NOAA  is  authorized  to  enter  into 
Joint  Project  Agreements  in  accordance 
with  the  U.S.  Department  of  Commerce 
Joint  Project  Authority,  15  U.S.C.  1525, 
which  authorizes  the  Secretary  to 
engage  in  joint  efforts  of  mutual  interest 
with  non-profit,  research,  or  public 
organizations  upon  an  equitable 
distribution  of  the  costs  of  the  project. 
This  Agreement  is  undertaken  by  NOAA 
in  accordance  with  15  U.S.C.  1540. 
which  authorizes  the  Secretary  of 
Commerce,  through  the  Under  Secretary 
of  Commerce  for  Oceans  and 
Atmosphere,  to  enter  into  cooperative 
agreements  and  other  financial 
agreements  to  aid  and  promote  scientific 
and  educational  activities  to  foster 
public  understanding  of  NOAA  or  its 
programs  and  to  solicit  private 
donations  in  support  of  such  activities; 
15  U.S.C.  2938,  which  authorizes  NOAA 
to  provide  global  change  research 
findings  to  other  Federal  agencies;  and, 
49  U.S.C.  App.  1463,  which  authorizes 
NOAA  to  engage  in  activities  that 
support  weather  and  other  related 
oiwironmental  forecasting. 

IV.  Eligibility  Criteria 

Each  respondent  must  itself  be  a  non- 
profit private  entity  or  be  a  person  or 
private  entity  that  proposes  to  form  a 
suitable  non-profit  private  entity  to 
become  the  GLOBE  Private  Sector 
Partner.  The  entity  proposed  to  be  the 
GLOBE  Private  Sector  Partner  must  be 
chartered  and  organized  to  operate 
exclusively  for  charitable  and 
educational  purposes  and  to  support 
and  promote  increased  scientific 
understanding  of  the  environment  and 
education  of  the  people  of  the  world 
about  the  environment  though  its  active 
involvement  in  support  of  the  GLOBE 
Program.  Respondents  will  be  required 
to  raise  funding  and  provide  private 
support  for  non-governmental  activities 
related  to  the  GLOBE  Program. 

V.  Proposal  Submission  Guidelines 

The  guidelines  for  proposals  provided 
below  are  mandatory.  Failure  to  adhere 
to  these  guidelines  may  result  in 
proposals  being  returned  without 
review. 

(a)  Proposals:  (1)  Respondents  must 
submit  one  original  and  two  copies  of 
their  proposals.  (2)  Proposals  must  be 


limited  to  40  single-space  typewritten 
pages  (numbered),  including  vitae,  and 
all  appendices.  (3)  Proposals  must  be 
sent  or  delivered  to  The  GLOBE  Director 
at  the  above  address.  (4)  Facsimile 
transmissions  or  electronic  mail 
submissions  will  not  be  accepted. 

(b)  Required  Elements:  All  Proposals 
must  include  the  following  elements:  (1) 
A  Statement  of  Eligibility  relative  to  the 
Eligibility  Criteria  in  Section  IV  above. 
(2)  A  Statement  of  proposed  activities 
and  how  the  respondent  wall  organize  to 
carry  out  these  activities,  specifically 
addressing  all  evaluation  factors  set 
forth  below  and  the  GLOBE  Private 
Sector  Partner  responsibilities  as 
described  in  Section  II  above. 

VI.  Evaluation  of  JPA  Proposals 

Proposals  will  be  evaluated  based  on 
three  selection  factors  and  additional 
credit  factor,  which  are  derived  from  the 
U.S.  GLOBE  Private  Sector  Partner 
responsibilities  specified  above,  and  in 
the  context  of  the  GLOBE  Program  goals. 
These  goals  are  to  enhance 
environmental  awareness  of  individuals 
worldwide,  to  increase  scientific 
understanding  of  the  Earth,  and  to  help 
all  students  reach  higher  standards  in 
science  and  mathematics  education.  The 
selection  factors  will  be  given 
approximately  equal  value  in  the 
evaluation  of  proposals. 
— The  estimated  amount  of  private 
monetary  and  in-kind  resources  that 
would  be  made  available  within  the 
first  year  after  the  JPA  is  signed  by  the 
proposed  Private  Sector  Partner  to 
support  the  widespread 
implementation  of  the  GLOBE 
Program,  both  domestically  and 
internationally,  including  a 
willingness  to  commit  to  specific 
funding  goals  and  schedules.  It  is 
expected  that  the  GLOBE  Private 
Sector  Partner  will  provide  support 
during  the  first  year  for  at  least  1,000 
GLOBE  schools,  with  a  nominal  value 
of  such  support  of  $5,000  per  school, 
and  that  support  of  well  over  10,000 
schools  be  plarmed  over  the  long 
term. 
— The  ability  of  the  proposed  GLOBE 
Private  Sector  Partner  to  promote  and 
coordinate  the  involvement  of  a  broad 
range  of  other  private  sector 
participants,  including  foundations 
and  for-profit  business  organizations, 
in  collaborative  support  of  the  GLOBE 
Program.  The  GLOBE  Private  Sector 
Partner  will  be  expected  to  raise 
private  funding  and  support  to 
achieve  the  goal  of  providing  a  very 
significant  amount  of  total  GLOBE 
funding  from  private  sector  resources 
over  the  long  term. 


— The  ability  of  the  Private  Sector 
Partner  to  facilitate  support  of 
participation  by  thousands  of  schools 
in  the  GLOBE  Program  in  a  way  so  as 
to  involve  diverse  groups  of  schools 
and  to  be  inclusive  in  the  opportunity 
to  participate  for  the  Nation's  and  the 
world's  young  people. 
As  an  additional  credit  factor, 
proposals  will  be  given  additional  credit 
in  the  evaluation  process  if  they  propose 
that  the  GLOBE  Private  Sector  Partner 
establish  or  support  the  establishment  of 
a  highly  visible  public  environmental 
learning  center  and  appropriate  exhibit 
space  that  features  vivid,  imaginative 
displays  based  on  data  acquired  at 
GLOBE  schools  combined  with  real- 
time and  historical  satellite  imagery  and 
other  enviroimiental  data  and 
information.  It  is  expected  that  such  a 
center  would  utilize  advanced  virtual 
reality  technology  so  as  to  provide  an 
authentic  and  stimulating  experience  for 
large  numbers  of  visitors. 

VII.  Selection  Procedures 

NOAA  will  convene  an  interagency 
review  panel  to  evaluate  the  proposals, 
received  in  accordance  with  the  factors 
stated  above,  and  to  make 
recommendations  to  the  GLOBE 
Director,  who  is  an  official  of  and  is 
acting  on  behalf  of  NOAA.  If  there  arc 
more  than  five  proposals  received  prior 
to  the  final  selection  betng  made  by  the 
GLOBE  Director,  the  panel  shall 
specifically  designate  no  more  than  fiv«r 
of  the  proposals  as  those  the  panel  has 
rated  most  highly.  The  review  panel's 
recommendations,  along  with  overall 
program  goals  and  the  evaluation  factors 
stated  above,  will  be  considered  by  the 
GLOBE  Director  in  the  final  selection  of 
the  GLOBE  Private  Sector  Partner. 

VIII.  Other  Information 

Intergovernmental  Rexiew:  This 
action  has  been  determined  not  to 
require  intergovernmental  review. 

Classification:  This  action  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

PRA:  This  action  has  been  determined 
not  to  be  subject  to  the  Paperwork 
Reduction  Act. 
Thomas  N.  Fyke.  Jr.. 
Director.  The  GLOBE  Program. 
|FR  Doc.  95-1423  Filed  1-17-95:  12:46  pml 
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Authority 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
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Atmospleric  Administration  (NOAA). 
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ACTION:  IJotice  of  approval  of  an 
applicat  on  for  lethal  removal  and 
notice  o:  availability  of  an 
Environnental  Assessment. 
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for  Fisheries.  NOAA  (AA)  must 
determine  whether  the  applicant  has 
produced  sufficient  evidence  to  warrant 
establishing  a  Pinniped-Fishery 
Interaction  Task  Force  (Task  Force)  to 
address  the  situation  described  in  the 
application.  If  the  application  provides 
sufficient  evidence.  NMFS  must  publish 
a  document  in  the  Federal  Register 
requesting  public  comment  on  the 
application,  and  establish  a  Task  Force 
consisting  of:  (1)  NMFS/NOAA  staff,  (2) 
scientists  who  are  knowledgeable  about 
the  pinniped  interaction  that  the 
application  addresses,  (3) 
representatives  of  affected  conservation 
and  fishing  community  organizations. 
(4)  treaty  Indian  tribes,  (5)  the  states, 
and  (6)  such  other  organizations  as 
NMFS  deems  appropriate.  The  Task 
Force  must,  to  the  maximum  extent 
practicable,  consist  of  an  equitable 
balance  among  representatives  of 
resource  user  interests  and  nonuser 
interests.  Meetings  of  the  Task  Force 
must  be  open  to  the  public.  Within  60 
days  after  establishment,  and  after 
reviewing  public  comments  in  response 
to  the  Federal  Register  document,  the 
Task  Force  is  to  recomrhend  to  NMFS 
approval  or  denial  of  the  proposed 
intentional  lethal  taking  along  with 
recommendations  on  the  proposed 
location,  time,  and  method  of  such 
taking,  criteria  for  evaluating  the 
success  of  the  action,  and  the  duration 
of  the  intentional  lethal  taking 
authority.  The  Task  Force  must  also 
suggest  non-lethal  alternatives,  if 
available  and  practicable,  including  a 
recommended  course  of  action.  Within 
30  days  after  receipt  of  the  Task  Force's 
recommendations,  NMFS  must  either 
approve  or  deny  the  application.  If  such 
apphcation  is  approved,  NMFS  must 
immediately  take  steps  to  implement 
the  intentional  lethal  taking.  The 
intentional  lethal  taking  is  to  be 
performed  by  Federal  or  sfate  agencies, 
or  qualified  individuals  under  contract 
to  such  agencies. 

On  July  6. 1994,  the  Secretary 
received  an  application,  dated  June  30, 
1994,  from  the  State  of  Washington,  to 
authorize  the  intentional  lethal  taking  of 
individually  identifiable  CaHfomia  sea 
lions  [Zalophus  californianus)  that  prey 
on  wild  winter-run  steelhead 
(Oncor/jync/ius  mykiss)  that  migrate 
through  the  Ballard  Locks  in  Seattle, 
WA.  The  State  requested  that  the 
Secretary  establish  a  Task  Force  and 
initiate  the  process  provided  by  section 
120  of  the  MMPA  so  that  lethal  removal, 
if  approved,  is  authorized  in  time  for 
protection  of  the  1994-95  winter-run  of 
wild  steelhead. 

The  AA  determined  that  the  State's 
application  was  sufficient  to  warrant 


formation  of  a  Task  Force  because  all 
the  necessary  determinations  and 
required  information  were  either  in  the 
letter  or  in  the  documents  referenced  in 
the  letter.  Research  by  the  State  and 
NMFS  has  shown  that  California  sea 
lions  consume  as  much  as  60  percent  of 
the  returning  adult  wild  steelhead  as 
they  migrate  through  the  Ballard  Lock."! 
area,  and  that  such  exploitation  rates 
can  have  a  significant  impact  on  the 
status  or  recovery  of  the  Lake 
Washington  winter-run  wild  steelhead. 
Notice  of  receipt  and  acceptance  of  the 
State's  application  was  published  in  the 
Federal  Register  on  August  2, 1994  (59 
FR  39325)  with  a  request  for  public 
comments.  A  Pinniped-Fishery 
Interaction  Task  Force  on  the  sea  lion/ 
steelhead  conflict  at  the  Ballard  Locks 
was  established  on  September  30,  the 
date  of  their  first  public  meeting.  Notice 
of  establishment  of  the  Task  Force  and 
its  meeting  was  published  in  the 
Federal  Register  on  September  27,  1994 
(59  FR  49234).  Subsequent  meetings 
were  announced  through  NOAA  Press 
Releases  and  reported  in  local  media. 
The  Task  Force  held  3  more  meetings 
(open  to  the  public)  for  a  total  of  8  days 
of  meetings  to  consider  pertinent  data 
on  California  sea  lions,  winter-run 
steelhead,  the  nature  and  extent  of  the 
interaction  at  the  Ballard  Locks,  the 
design  and  operation  of  the  Locks/ 
fishway  facility,  past  measures  and 
considerations  for  reducing  or 
eliminating  the  sea  lion/ steelhead 
interaction,  and  public  comments  on  the 
State's  application  received  during  the 
comment  period. 

The  Task  Force  submitted  its 
recommendation  on  the  State's  request 
for  lethal  removal  to  NMFS  on 
November  23. 1994.  By  a  13  to  8  vote, 
the  Task  Force  recommended  approval 
of  lethal  removal  of  individually 
identifiable  California  sea  lions,  with 
conditions  on  when  lethal  removal  may 
occur  and  the  numbers  and  identity  of 
animals  that  it  may  be  applied  to.  A 
minority  view  from  Task  Force  members 
opposed  to  lethal  removal  was 
submitted  on  December  5.  1994.  Details 
of  the  Task  Force  recommendations  are 
included  in  the  EA. 

Findings  and  Conditions 

Based  on  the  Task  Force's 
recommendations  and  scientific 
information  collected  since  1985  on  the 
Cahfomia  sea  lion/steelhead  interaction, 
NMFS  has  concluded  that  lethal 
removal  of  California  sea  lions  at  the 
Ballard  Locks  is  a  necessary,  last  resort 
for  removing  the  sea  lion  preying  on 
steelhead  based  on:  (1)  The  declining 
and  depressed  status  of  the  wild  winter- 
run  steelhead  and  the  need  to  prevent 


mortality  of  returning  adult  spawners; 
(2)  the  vulnerability  of  returning  adult 
spawners  to  sea  lion  predation  at  the 
Ballard  Locks  and  the  lack  of  feasible 
and  effective  non-lethal  measures  to 
eliminate  the  problem  this  season;  (3) 
the  insignificant  impacts  to  the 
CaUfomia  sea  lion  population  of  lethal 
removal  of  relatively  few  male,  sea 
lions;  (4)  the  analysis  of  alternatives 
(presented  in  the  EA)  that  indicates 
lethal  removal,  with  conditions,  is  the 
most  appropriate  course  of  action. 

In  accordance  with  section  120  of  the 
MMPA,  NMFS  has  approved  the  lethal 
taking  of  individually  identifiable 
California  sea  lions  at  the  Ballard  Locks 
and  sent  the  State  of  Washington  a 
Letter  of  Authorization  stipulating  the 
conditions  on  the  authorization  for 
lethal  removal.  Lethal  removal  is 
authorized  only  if  the  State  is  in 
compliance  with  the  following  terms 
and  conditions. 

1.  Non-lethal  deterrence  efforts,  such 
as  acoustic  deterrence,  must  be 
attempted  prior  to  lethal  removal.  If  an 
"acoustic  barrier"  is  implemented,  sea 
lions  that  enter  and  remain  in  the 
ensonified  area  exhibiting  predatory 
behavior  should  be  captured  and  placed 
in  captivity,  if  temporarj-  holding  is 
feasible  and  practical. 

2.  Only  "predatory"  California  sea 
lions  may  be  lethally  removed.  A 

■predatory"  sea  lion  is  an  individually 
identified  sea  lion  (i.e.,  an  animal  with 
a  brand  mark,  tags,  or  other 
distinguishable  natural  marks)  that  has 
been  obser\'ed  preying  on  steelhead  at 
any.time  (including  past  years)  in  the 
Lake  Washington  Ship  Canal. 

3.  If  feasible  and  practical,  predatory 
soa  lions  are  to  be  captured,  and  placed 
by  the  state  in  temporary  holding 
facilities  for  the  duration  of  the  run. 

a.  The  State  must  contact  aquarium 
and  zoo  facilities  in  the  Northwest  to 
determine  availability  of  suitable 
holding  enclosures  for  temporary  care 
and  feeding  of  sea  lions  for  up  to  5 
months.  If  appropriate  facilities  are 
available,  the  State  shall  make  the 
net;essary  arrangements  for  holding  sea 
lions. 

b.  The  State  also  shall  explore  the 
possibility  of  alternate  enclosures  that 
meet  animal  care  requirements. 

c.  The  State  shall  ensure  that  holding 
facilities  minimize  any  public 
observation  of.  or  interaction  with, 
captive  animals. 

4.  Lethal  removal  of  predatory  sea 
lions  is  authorized  only  if  the  State 
determines,  and  obtains  concurrence 
with  such  determination  from  the 
NMFS  Northwest  Regional  Director, 
tliat:  (1)  Adequate  holding  facilities  are 


unavailable,  or  (2)  temporary  holding  is 
infeasible  or  impractical. 

5.  Lethal  removal  is  not  to  occur 
unless  and  until  the  sea  lion  predation 
rate  exceeds  10  percent  of  the  available 
steelhead  in  any  consecutive  7-day 
period  after  January  1, 1995.  If,  after  the 
initiation  of  lethal  removals,  the 
predation  rate  equals  or  falls  below  10 
percent  for  14  consecutive  days  when 
steelhead  have  been  recorded  passing 
through  the  fish  ladder,  removals  of 
newly-identified  predator^'  sea  lions 
will  cease  until  the  predation  rate  again 
exceeds  10  percent  for  any  consecutive 
7-day  period.  However,  predatory  sea 
lions  identified  prior  to  the  end  of  a  14- 
day  reduced  predation  period  may  still 
be  removed. 

6.  Active  capture  methods  utilizing 
entangle  nets  and  potential  use  of  drugs 
that  may  result  in  sea  lion  mortality  are 
authorized  only  during  the  period  when 
lethal  removal  is  authorized  in 
accordance  with  Condition  5.  above. 

7.  The  State  will  convene  an  Animal 
Care  Committee  (ACC)  to  provide 
recommendations  on  the  handling  of  the 
sea  lions. 

a.  The  ACC  membership  is:  (1)  To 
consist  of  veterinarians,  marine 
mammal  caretakers,  and  Federal  and 
State  marine  mammal  biologists:  and  (2) 
to  be  approved  by  the  NMFS  Northwest 
Regional  Director. 

b.  The  ACC  shall  review  and  make 
recommendations  on  the  adequacy  of 
the  temporary  holding  enclosures  and 
the  means  of  feeding  and  caretaking. 

c.  The  ACC  shall  review  any 
complications  with  captive  holding  and 
make  recommendations  regarding  the 
care  of  the  sea  lions,  including 
euthanasia  if,  in  their  opinion,  it  is 

necessary. 

d.  The  ACC  shall  review  active 
capture  protocols  and  make 
recommendations  on  the  procedures 
and  use  of  any  drugs. 

e.  The  ACC  shall  develop  protocols 
for  euthanizing  sea  lions. 

8.  Predatory  sea  lions  that  are 
identified  for  lethal  removal  are  to  be 
captured  and  euthanized  using 
protocols  developed  by  the  ACC. 
However,  the  Stale  shall  provide  the  sea 
lions  identified  for  lethal  removal  to  an 
Indian  tribe  with  treaty  rights  to  harvest 
marine  mammals  in  the  Lake 
Washington  Ship  Canal  that  requests  the 
animals  for  subsistence  use.  In  that 
circumstance,  the  State  shall  allow  the 
tribe  to  dispatch  the  animal  in  a  humane 
manner  that  allows  for  subsistence  use. 

9.  The  State  must  notify  NMFS  if  15 
sea  lions  are  removed  (nonlethal  or 
letlial).  NMFS  will  immediately 
reconvene  the  Task  Force  for  the 
purpose  of  evaluating  the  effectiveness 


of  the  measures  implemented  and 
making  recommendations  on  further    . 
actions. 

10.  This  authorization  may  be 
modified  or  revoked  by  NMFS  based  on 
any  Task  Force  recommendations 
provided  under  Condition  9.  above. 

11.  This  authorization  is  vaUd  until 
June  31.  1997,  although  it  may  be 
modified  as  needed. 

a.  On  September  1  of  each  year  that 
this  authorization  is  valid,  the  State 
must  submit  a  report  on  efforts 
undertaken  to  reduce  predation,  its 
compliance  with  the  conditions  in  this 
authorization,  and  how  the  State  will 
comply  with  the  conditions  in  the 
following  year. 

b.  Pursuant  to  16  U.S.C.  1389(l)(5). 
after  receipt  of  the  report,  NMFS  will 
ask  the  Task  Force  to  evaluate  the 
State's  report  and  the  effectiveness  of 
the  alternative  actions  and  any  lethal 
take.  NMFS  will  consider  the  report,  the 
Task  Force's  recommendations,  and  the 
issues  set  out  in  16  U.S.C.  1389,  and 
may  modif>'  the  authorization  and 
conditions  for  the  following  year,  or 
revoke  the  authorization  for  lethal  takt;. 

National  Environmental  Policy  Act 
(NEPA) 

NEPA  requires  that  Federal  agencies 
conduct  an  environmental  analysis  of 
their  actions  to  determine  if  the  actions 
may  affect  the  environment. 
Accordingly.  NMFS  and  the  Washington 
State  Department  of  Fish  and  Wildlife 
produced  an  EA  that  explores  the 
environmental  consequences  of  a 
combination  of  actions  including  lethal 
removal  as  a  last  resort  to  protect  the 
depressed  Lake  Washington  winter-run 
of  wild  steelhead  migrating  through  the 
Lake  Washington  Ship  Canal  and 
Ballard  Locks  from  predation  by 
California  sea  lions.  The  number  of 
steelhead  escaping  to  spawn  has 
declined  from  about  2,600  fish  in  the 
1983  season  to  only  70  fish  last  season. 
Action  to  reduce  or  eliminate  predation 
is  necessary,  because  California  sea 
lions  have  consumed  as  much  as  60 
percent  of  the  returning  adult  wild 
steelhead  as  they  migrate  through  the 
Ballard  Locks  area,  and  such 
exploitation  rates  can  have  a  significant 
impact  on  the  status  or  recovery  of  the 
Lake  Washington  winter-run  stetdhnad. 

The  proposed  action  is  to  lethally 
remove  individually  identifiable  sea 
lions  as  a  last  resort,  only  after  non- 
lethal  deterrence  in  combination  with 
captive  hokling  are  not  sufficient  to 
remove  predatory  sea  lions  from  the 
Locks  area.  All  practicable  attempts 
would  be  made  to  capture  and  place  the 
predatory  sea  lions  in  captivity  during 
the  duration  of  the  run  prior  to  lethal 
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[1.D.010J95F] 

Endangered  Species;  Permits 

AGENCYt  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmosj  heric  Administration  (NOAA), 
Comm<  rce 

ACTION  Noticeof  receipt  of  an 
applicj  lion  for  modification  5  to 
scienti  ic  research  and  enhancement 
permit|795  (P503A). 


f! 


Notide  is  hereby  given  that  the  Idaho 
Depart;  nent  of  Fish  and  Game  (IDFG) 
has  ap  (lied  in  due  form  for 
modifi  :ation  5  to  scientific  research  and 
enhanc  ement  permit  795  (P503A)  to 
take  lis  ted  species  as  authorized  by  the 
Endangered  Species  Act  of  1973  (ESA) 
.C.  1531-1543)  and  the  NMFS 
latjons  governing  listed  fish  and 
permits  (50  CFR  parts  217-227). 
795.  issued  on  July  29, 1992, 
authorizes  IDFG  to  carry  out  scientific 
and  enhancement  activities, 
a  captive  broodstock  program, 
dangered  Snake  River  sockeye 
(Oncorh^Tic/ius  nerka). 
i^odification  5,  IDFG  requests 
zation  to:  (1)  Release  second 
genera  ion  progeny  of  anadromous 
sockey  b  salmon  that  returned  to  Redfish 


Lake  in  1991;  (2)  release  progeny  of 
1991  outmigrant  sockeye  females 
spawTied  in  1993  with  anadromous 
sockeye  males;  (3)  release  broodyear 
1993  progeny  of  anadromous  sockeye 
females  that  returned  to  Redfish  Lake  in 
1993;  and  (4)  increase  the  annual 
number  of  outmigrant  sockeye  juveniles 
to  be  trapped  and  handled  at  the 
Redfish  Lake  Creek  weir.  Activities  1-3 
are  proposed  for  1995  only.  Activity  4 
is  proposed  for  the  duration  of  the 
permit.  Permit  795  expires  on  July  31, 
1997. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Chief, 
Endangered  Species  Division,  Office  of 
Protected  Resources,  F/PR8,  NMFS. 
1315  East-West  Highway,  Silver  Spring, 
MD  20910-3226,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  out  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  this  application  summary 
are  those  of  the  applicant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources,  NMFS, 
NOAA,  1315  East- West  Highway,  Silver 
Spring,  MD  20910-3226  (301-713- 
1401);  and 

Environmental  and  Technical 
Services  Division,  NMFS.  NOAA,  525 
North  East  Oregon  St.,  Suite  500. 
Portland,  OR  97232  (503-230-5400). 

Dated;  January- 11, 1995. 
Patricia  Montanio, 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[PR  Doc.  95-1342  Filed  1-18-95;  8:45  am] 

BILLING  CODE  3S1(>-22-f 

p.D.  011095D] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  receipt  of  an 
application  for  a  scientific  research 
permit  (P770#68)  and  an  application  for 
modification  2  to  scientific  research 
permit  900  (P770#66). 

Notice  is  hereby  given  that  the  NMFS 
Northwest  Fisheries  Science  Center  has 
applied  in  due  form  for  a  scientific 


research  permit  (P770#68)  and 
modification  2  to  scientific  research 
permit  900  (P770#66)  to  take  listed 
species  as  authorized  by  the  Endangered 
Species  Act  of  1973  (ESA)  (16  U.S.C. 
1531-1543)  and  the  NMFS  regulations 
governing  listed  fish  and  wildlife 
permits  (50  CFR  parts  217-227). 

The  NMFS  Northwest  Fisheries 
Science  Center  requests  a  permit  to 
conduct  6  studies  with  a  take  of  the 
following  endangered  species:  Adult 
and  juvenile  Snake  River  spring/ 
summer  chinook  salmon  [Oncorhynchus 
tshawytscha),  juvenile  Snake  River  fall 
chinook  salmon  (Oncor/iync/jus 
tshawytscha),  and  juvenile  Snake  River 
sockeye  salmon  [Oncorhynchus  nerka). 
The  objective  of  study  1  is  to  compare 
the  survival  to  adulthood  of  spring/ 
summer  chinook  salmon  smolts 
transported  from  either  Lower  Granite 
or  Little  Goose  Dam  on  the  Snake  River 
to  below  Bonneville  Dam  on  the 
Columbia  River  with  the  survival  to 
adulthood  of  smolts  migrating 
volitionally  through  6  or  7  dams  and 
reservoirs  under  prevailing  river 
conditions.  The  objective  of  study  2  is 
to  assess  the  migration  timing  and 
relative  survival  of  transported  and 
inriver  juvenile  chinook  salmon 
migrating  volitionally  from  Bonneville 
Dam  to  the  mouth  of  the  Columbia 
River.  The  objective  of  studies  3-6  is  to 
determine  the  effectiveness  of  fish 
guidance  devices  and  other  bypass 
system  components  being  considered 
for  installation  at  4  Snake  and  Columbia 
River  hydroelectric  dams  for  the 
purpose  of  improving  anadromous  fish 
passage  past  these  dams  during  juvenile 
outmigration.  Studies  1  and  2  are 
requested  for  a  duration  of  5  years. 
Studies  3-6  are  requested  for  a  duration 
of  1  year. 

For  modification  2  to  Permit  900,  the 
NMFS  Northwest  Fisheries  Science 
Center  requests  an  increase  in  the  take 
of  juvenile,  endangered.  Snake  River 
spring/summer  chinook  salmon 
associated  with  study  3,  a  preliminary 
evaluation  of  the  new  juvenile 
collection,  bypass,  and  sampling  facility 
at  McNary  Dam.  The  increased  take  is 
requested  to  test  an  automatic  system 
for  detecting  and  diverting  run-of-the- 
river  fish  tagged  with  passive  integrated 
transponders  (PIT)  from  the  population 
of  fish  moving  through  the  collection 
facility.  The  purpose  of  the  automatic 
PIT  tag  detector  and  diversion  system  is 
to  facilitate  the  collection  of  scientific 
information  on  juvenile  salmonid 
migration  while  minimizing  adverse 
impacts  to  the  fish.  The  increased  take 
is  requested  for  1995  only. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
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should  be  submitted  to  the  Chief, 
Endangered  Species  Division,  Office  of 
Protected  Resources,  F/PR8.  NMFS, 
1315  East- West  Highway,  Silver  Spring. 
MD  20910-3226.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  out  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOA.\.  All  statements  and  opinions 
contained  in  this  application  summary 
are  those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources.  NMFS, 
NOAA.  1315  East-West  Highway,  Silver 
Spring.  MD  20910-3226  (301-713- 
1401);  and 

Environmental  and  Technical 
Services  Division,  NMFS.  NOAA,  525 
North  East  Oregon  St.,  Suite  500. 
Portland,  OR  97232  (503-230-5400). 

Dated:  January  11,  1995. 
Patricia  Montanio, 

Acting  Director.  Office  of  Protected  Resources, 

Xational  Marine  Fisheries  Service. 

IFR  Doc.  95-1341  Filed  1-18-93:  8:45  am) 

BJLUNG  CODE  351&-22-F 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Conffict  Mediation  Training  for 
AmeriCorps  Members;  Availability  of 
Funds 

AGENCY:  Corporation  for  National  and 

rx)mmunity  Service. 

ACTION:  Notice  of  availability  of  funds. 


SUMMARY:  The  CoTporation  for  National 
and  Community  Ser/ice  announces  the 
availability  of  approximately  $400,000 
to  support  one  new  grant  that  would 
assist  AmeriCorps  programs  in 
providing  Conflict  Mediation  training 
for  approximately  8,000  AmeriCorps 
Members  nationwide.  The  grant  or 
cooperative  agreement  will  cover  a 
period  of  12  months,  beginning  April  1, 
1995.  with  the  possibility  of  renewal 
based  on  performance,  need  and 
availability  of  funds. 
DATES:  Ail  appl:calion.s  must  be 
riiCPived  by  3:30  p.m..  Eastern  Standard 
Timtt.  February  24,  1995.  to  be  eligible. 
Facsimiles  will  not  be  accepted. 
ADDRESSES:  Applications  should  be 
submitted  to  Patricia  Holliday.  The 
Corporation  for  National  Service,  9th 
Floor  Room  9807. 1201  New  York  Ave. 
N.W..  Washington.  D.C.  20525. 


FOR  FURTHER  INFORMATtOH  CONTACT: 
Please  send  requests  for  the  application 
to  Patricia  Holliday,  Grants  and 
Contracts  Officer.  The  Corporation  for 
National  Service,  9th  Floor,  Room  9807, 
1201  New  York  Ave.  N.W.,  Washington, 
D.C,  20525.  Phone:  (202)  606-5000  ext. 
187;  TTD:  (202)  565-2799. 

SUPPLEMENTARY  INFORMATION:  The 
Corporation  for  National  Service  (the 
Corporation)  is  a  government 
organization  created  by  the  National  and 
Community  Service  Trust  Act  of  1993. 
The  Corporation's  mission  is  to  engage 
Americans  of  all  ages  and  backgrounds 
in  community-based  servire.  This 
ser\'ice  will  address  the  nation's 
education,  public  safety,  human  and 
environmental  needs  to  achieve  direct 
and  demonstrable  results.  In  doing  so. 
the  Corporation  will  foster  civic 
responsibility,  strengthen  the  ties  that 
bind  us  together  as  a  people,  and 
provide  educational  opportunity  for 
those  who  make  a  substantial 
commitment  to  service. 

The  Corporation  will  fund  one  grant 
to  assist  AmeriCorps  programs  in 
providing  Conflict  Mediation  training 
for  AmeriCorps  Members.  AmeriCorps 
Members  provide  service  in  many 
different  sites  across  the  country.  As  a 
result,  training  should  be  designed  for 
small  groups  at  sites  located  throughojit 
the  United  States.  The  Corporation  will 
be  especially  interested  in  proposals 
that  offer  to  tap  into  a  national  network 
of  local  training  providers  so  that 
AmeriCorps  programs  can  benefit  fror: 
receivi.ig  training  from  local  trainers 
who  are  familiar  with  local  issues  and 
can  continue  to  be  involved  with 
AmeriCorps  programs  beyond  the  time 
frame  of  the  award.  In  addition,  a  one- 
day  training  curriculum  that  is  specific 
to  the  needs  of  AmeriCorps  members 
should  be  developed. 

The  Conflict  Mediation  training 
should  provide  AmeriCorps  members 
with  skills  to: 

1.  Manage  interpersonal  conflict  in 
the  workplace  and  community  settings; 

2.  Negotiate  intergroup  and 
community  confiicts  and  issues;  and 

3.  Participate  in  collaborative 
planning  and  problem  solving  processes 
with  individuals  and  groups  in  the 
community. 

The  grant  will  be  awarded 
competitively,  based  on  criteria  in  the 
application,  including  consideration  for 
organizations  that  propose  cost-effective 
methods  and  cost-sharing. 

Authority:  42  U.S.C.  12501  el  si;q 


Dated:  January  12.  1995. 
Terry  Russell, 

General  Counsel.  Corporation  for  Sattonul 
Service. 

[FR  Doc.  95-1269  Filed  1-18-95:  8:45  .im| 

BILLING  CODE  60S(V-28-l> 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  3000-0066} 

Clearance  Request  for  Professional 
Employee  Compensation  Plan 

agency:  Department  of  Defense  {Df)D). 
General  Services  Administration  (GSA ). 
and  National  Aeronautics  and  Spare 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearancf? 
(9000-0066). 

SUMMARY:  Under  the  provi.sions  of  ihe 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501).  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  an  extension  of  a  currt-ntiy 
approved  infonnstion  collection 
rRquiremcnt  concerning  Professional 
Employee  Compensation  Plan. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Fayson.  Office  of  Federal 
Acquisition  Polirv,  GSA  (202)  .501- 
4755. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

OFPP  Policy  Letter  No.  78-2,  Mart  h 
29,  1978,  requirrrs  that  ail  professional 
employees  shall  be  compensatetl  fairly 
and  properly.  Implementation  of  this 
requires  that  a  t<nal  compensation  plan 
setting  forth  proposed  salaries  and 
fringe  benefits  f(;r  professional 
emplovees  witk  supporting  data  be 
submitted  to  the  contracting  officer  fo,- 
evaluation. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimalf^l  t>> 
average  30  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  fhi' 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burdcni 
estimate  or  any  other  aspect  of  this 
collection  of  information.  includin<; 
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Ser  /ices 


suggestions 
General  ' 
Secretariat, 
4037,  VVashJngti 
FAR  Desk 
and  Regulatir>- 
Managemer  t 
DC  20503 

Theannu|Q 
estimated 
5.340;  respc^nses 
annual 
hours  per 
response 


for  reducing  this  burden,  to 
Administration.  FAR 
18th  &  F  Streets,  N\V..  Room 
on,  DC  20405,  and  the 
Cjfficer,  Office  of  Information 
Affairs,  Office  of 
and  Budget.  Washington. 


1  reporting  burden  is 
follows:  Respondents, 

per  respondent,  1;  total 
,  5,340;  preparation 
rdsponse.  .5;  and  total 
bi  rden  hours,  2,670.  ^ 


responses. 


Obtaining  ( lopies  of  Proposals 


Requeste 
applications 
General 
Secretariat 
Washingt 
501-4755. 
9000-0066 
Plan,  in  all 


Seiv 


toi 


may  obtain  copies  of  0MB 
or  justifications  from  the 
ices  Administration,  FAR 

VRS),  Room  4037. 

.  DC  20405,  telephone  (202) 

'lease  cite  OMB  Control  No. 

Professional  Compensation 

correspondence. 


Dated;  Dec  ember  16, 1994. 
Beverly  Fays  on 

FAR  Secretaiiat 
IFRDoc 

BILLING  CODE 
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Filed  1-1&-95:  8:45  ami 
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accor<  ance 


In 
the  Federa 
(P.L. 
the  follow 


Date  of 
0830  to 

Place: 
Conference 

Matters 
Developme 
projects 
Research 
excess  of 
is  open  to 
may  attend 
with  the 
time  and  in 
Board 

For 
Ma.xwell,  2 
Arlington 

Dated:  )a 
Patricia  L. 

Alternate 
Officer, 
(FR  Doc.  9 
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Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board 
Meeting 

The  Theater  Air  Defense  Independent 
Review  Team  of  the  USAF  Scientific 
Advisory  Board  will  meet  on  9-10 
February  1995  at  Los  Angeles  AFB.  CA 
from  8:00  a.m.  to  5:00  p.m. 

The  purpose  of  the  meeting  is  to 
evaluate  the  Airborne  Laser  Program 
Data  for  the  Theater  Air  Defense  COE.\ 
submission. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Tit'e  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-8845. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  95-1223  Filed  1-18-95;  8:45  ami 
BIUING  CODE  391 0-01 -P 


DEPARTMliNT  OF  DEFENSE 

Office  of  tt  e  Secretary 

Strategic  Environmental  Research  and 
Developm<!nt  Program,  Scientific 
Advisory  Qoard 

ACTION:  Nciice 


with  Section  10(a)(2)  of 
Advisory  Committee  Act 
92-463),  announcement  is  made  of 
i  ng  Committee  meeting: 

.M  teting:  February  7-9, 1995  from 
app  oximately  1730. 
Tyi  dall  Air  Force  Base.  Tyndall 
Denter.  Panama  City.  FL. 
Tp  Be  Considered:  Research  and 
t  proposals  and  continuing 
reqiiesting  Strategic  Environmental 
an  i  Development  Program  funds  in 
SI  VI  will  be  reviewed.  This  meeting 
tie  public.  Any  interested  person 
appear  before,  or  file  statements 
Scientific  Advisory  Board  at  the 
the  manner  permitted  by  the 


Information  Contact:  Ms.  Ann 
00  Clarendon.  Suite  900. 
22201,  703-525-9400. 

uary  12.  1995. 
■  'oppings. 

Federal  Register  Liaison 
ment  of  Defense. 
1217  Filed  1-18-95;  8:45  am] 
5000  0*  M 
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DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commission  Meeting  and 
Public  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday. 
January  25. 1995.  The  hearing  will  be 
part  of  the  Commission's  regular 
business  meeting  which  is  open  to  the 
public  and  scheduled  to  begin  at  1:00 
p.m.  in  the  Goddard  Conference  Room 
of  the  Commission's  offices  in  West 
Trenton,  New  Jersey- 

An  informal  conference  among  the 
Commissioners  and  staff  will  be  open 
for  public  observation  at  10:30  a.m.  at 
the  same  location  and  will  include  a 
presentation  on  a  proposed  Commission 
Geographic  Information  System  and  a 
discussion  of  staff  response  documents. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3,  Article  11  and/or  Section  3.8  of 
the  Compact 

1.  EXXON  Company.  USA  D-93-51. 
An  application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  21  miUion  gallons  (mg)/30  days  of 
water  as  part  of  the  applicant's  ground 
water  remediation  system  from  Well 
Nos.  RW-2,  RW-8.  RVV-9.  RW-10  and 
RW-11.  and  to  limit  the  withdrawal 
from  all  wells  to  21  mg/30  days.  The 
project  is  located  in  Greenwich 
Township,  Gloucester  County,  New 
Jersey. 


2.  Glen  Alsace  Water  Co.  D-94-14  CP. 
A  project  to  withdraw  up  to  72  mg/30 
days  of  water  from  the  applicant's 
proposed  surface  water  intake  on  the 
north  bank  of  the  Schuylkill  River  just 
downstream  of  the  confluence  of 
Antietam  Creek  in  Exeter  Tovraship. 
Berks  County.  Pennsylvania,  and  to 
limit  the  withdrawal  from  all  wells  and 
surface  water  sources  to  105  mg/30 
days.  The  project  withdrawal  will  be 
used  for  public  water  supply  and  serve 
Exeter  Township  and  a  portion  of  Saint 
Lawrence  Borough,  both  in  Berks 
County. 

3.  P'onderosa  Fibres  of  Pennsylvania 
Inc.  D-94-22.  An  application  for 
approval  of  an  industrial  wastewater 
treatment  plant  (IWTP)  designed  to 
discharge  an  average  monthly  fiovv  of 
0.36  million  gallons  per  day  (mgd)  to 
the  Lehigh  River  via  a  proposed  diffuser 
outfall  located  700  ft.  downstream  of  the 
confluence  of  Hokendauqua  Creek  in 
Northampton  Borough.  Northampton 
County.  Pennsylvania.  The  IWTP  will 
provide  secondary  biological  treatment 
via  the  activated  sludge  process  and  will 
ser\'e  the  applicant's  proposed  paper 
pulp  mill  adjacent  to  the  U.S. 
Generating  Company's  Northampton 
Power  Project  which  will  provide  the 
pulp  mill  with  process  water  and  steam. 

4.  Mantua  Township  Municipal 
Utilities  Authority  D-94-35  CP.  An 
application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  19.4"  mg/30  days  of  water  to  the 
applicant's  distribution  system  from 
new  Well  Nos.  6,  7  and  8,  and  to  retain 
the  existing  withdrawal  limit  of  37  mg/ 
30  days  from  all  wells.  The  project  is 
located  in  Mantua  Township. 
Gloucester  County.  New  Jersey. 

5.  East  Penn  Manufacturing  Co.  D-9't- 
36.  A  project  to  upgrade  an  IWTP 
currently  discharging  to  an  onsite  ore 
pit  at  the  applicant's  plant  site  in 
Richmond  Township.  Berks  County, 
Pennsylvania.  The  applicant  proposes  to 
construct  a  new  treatment  facility  to 
provide  0.15  mgd  average  monthly 
capacity  and  construct  a  new  outfall  for 
discharge  to  Sacony  Creek  in 
Maxatawny  Township.  The  IWTP  will 
continue  to  serve  the  applicant's  lead- 
acid  automotive  and  industrial  battery 
and  battery  products  manufacturing 
facility,  located  approximately  15  miles 
north  of  Reading  near  the  intersection  of 
Fleetwood-Lyons  and  Deka  Roads. 

6.  Town  of  Georgetown  D-94-37  CP. 
An  application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  8.64  mg/30  days  of  water  to  the 
applicant's  distribution  system  from 
new  Well  No.  lA,  and  to  increase  the 
existing  withdrawal  limit  of  8.1  mg/30 
days  from  all  Delaware  River  Basin  I 


wells  to  24.8  mg/30  days.  The  project  is 
located  in  the  Town  of  Georgetown. 
Sussex  County,  Delaware. 

7.  Broad  Acres.  Inc.  D-94-52.  An 
application  for  approval  of  a  ground 
water  withdrawal  project  to  supplv  up 
to  48.85  mg/30  days  of  water  to  the        ' 
applicant's  agricultural  irrigation  system 
from  new  Well  Nos.  5  and  6,  and  to 
increase  the  existing  withdrawal  limit  of 
73.52  mg/30  days  fix)m  all  wells  to  135.7 
mg/30  days.  The  project  is  located  in 
Kent  County,  Delaware. 

8.  Lyons  Borough  Municipal  Authority 
D-94-60  CP.  A  project  to  construct  a 
0.15  mgd  municipal  sewage  treatment 
plant  (STP)  to  serve  the  Borough  of 
Lyons  and  provide  a  sanitary 
connection  from  East  Penn 
Manufacturing  Company  in  Richmond 
Township,  both  in  Berks  County, 
Pennsylvania.  The  project  STP  will  be 
located  on  the  north  side  of  Hunter 
Street  in  the  Borough  of  Lyons  and  will 
discharge  to  Sacony  Creek  in 
Maxatawny  Tot\-n.ship.  just  south  of  the 
Conrail  Railroad  bridge.  The  STP  will 
provide  secondary  biological  treatment 
with  the  extended  aeration  activated 
sludge  process. 

9.  Sealed  Air  Corporation  D-94-81. 
An  application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  8  mg/30  days  of  water  to  the 
applicant's  paper  mill  from  new  Well 
Nos.  PW-1  and  PW-2.  and  to  limit  the 
withdrawal  from  all  wells  to  8  mg/30 
days.  The  project  is  located  in  the  City 
of  Reading.  Berks  County,  Pennsylvania. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  George  C.  Elias 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Secretary  prior  to  the  hearing. 

Dated:  January  9, 1995. 
Susan  M.  Weisman, 
Secretary. 
|FR  Doc.  95-1276  Filed  1-18-9.5;  8:45  ami 

eiLUNG  CODE  &360-01-P 


DEPARTMENT  OF  EDUCATION 

National  Board  of  the  Fund  for  the 
Improvement  of  Postsecondary 
Education;  Meeting 

AGENCY:  National  Board  of  the  Fund  for 

the  Improvement  of  Postsecondary 

Education. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
proposed  agenda  of  a  forthcoming 


meeting  of  the  National  Board  of  the 
Fund  for  the  Improvement  of 
Postsecondary  Education.  This  notice 
also  describes  the  functions  of  the 
Board.  Notice  of  this  meeting  is  required 
under  Section  10(a)(2)  of  the  Federal 
.'\dvisory  Committee  Act. 
DATES:  Time:  February  3,  1995  from 
11:00  a.m.  to  1:30  p.m. 
ADDRESSES:  Spebnan  College.  Manley 
Conference  Center,  350  Spelman  Lane. 
S.W..  Atlanta,  GA  20215. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Karelis.  Director,  Fund  for  the 
Improvement  of  Postsecondary 
Education,  7th  &  D  Streets,  S.W., 
Washington,  D.C.  20202.  Telephone: 
(202)  708-5750. 

SUPPLEMENTARY  INFORMATION:  The 
National  Board  of  the  Fund  for  fhe 
Improvement  of  Postsecondary 
EdutptioB  (National  Boarri)  is 
established  under  Section  1  r,03  of  the 
Higher  Education  Act  of  1965.  as 
amended  (20  U.S.C.  1135a-l).  The 
National  Board  of  the  Fund  is 
authorized  to  recommend  to  the 
Director  of  the  Fund  and  the  Assistant 
Secretary  for  Postsecondary  Education 
priorities  for  funding  and  approval  or 
disapproval  of  grants  submitted  to  the 
Fund. 

On  February  3,  1995  from  11:00  a.m 
to  1:30  p.m.,  the  Board  will  meet  in 
open  session.  The  proposed  agenda  for 
the  open  portion  of  the  meeting  will 
include  a  review  of  FIPSE's  operating 
principles.  FIPSE's  reauthorization  and 
budget,  an  overview  of  the 
Comprehensive  Program,  Community 
Service  Program,  and  an  oiientafion  for 
new  Board  members. 

Records  are  kept  of  ail  Board 
proceedings,  and  are  available  for  public 
inspection  at  the  Office  of  the  Fund  for 
the  Improvement  of  Postsecondary 
Education,  Room  3100.  Regional  Office 
Building  #3,  7th  &  D  Streets,  W.S., 
Washington.  D.C.  20202  from  the  hours 
of8:00a.m.  to4:30p.ni. 

DaleJ:  January  12,  1995. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

jFR  Doc.  9.5-1354  Filed  1-18-95:  8:45  Em| 

BILLING  CODE  400(M)1-M 


DEPARTMENT  OF  ENERGY 
Invention  Available  for  License 

AGENCY:  Office  of  General  Counsel, 
DOE. 

ACTION:  NoUce. 

SURflyiARY:  The  U.S.  Department  of 
Energy  hereby  announces  that  U.S. 


Patent  No.  4.953.191.  entitled  •"High 
Intensity  X-Ray  Scwirce  Using  Liquid 
Gallium  Target."  is  available  for  liren-si?, 
in  accordance  with  35  U.S.C.  207-209. 
A  copy  of  the  patent  may  be  obtained, 
for  a  modest  fee.  from  the  U.S.  Patent 
and  Trademark  Office,  Washington.  D  C 
20231. 

FOR  FURTHER  INFORMATraN  COWTACT: 
Robert  J.  Marchick.  Office  of  the 
Assistant  General  Counsel  for 
Technology  Transfer  and  Intellectuid 
Property.  U.S.  Department  of  Energy. 
1000  Independence  Avenue,  S.W., 
Washington,  DC.  20585;  Telephone 
(202) 586-2802. 

SUPPLEMENTARY  INFORMATION:  35  U.S  C. 
207  authorizes  licensing  of  Government- 
owned  inventions.  Implementing 
regulations  are  contained  in  37  CFR  pjart 
404.  37  CFR  404.7(a)(1)  authorizes 
exclusive  licensing  of  Govemment- 
cTHned  inventions  under  certain 
circumstances,  provided  that  notice  of 
the  invention's  availability  for  li(«nse 
has  been  announced  in  the  Federal 
Register. 

Issued  in  Washington.  D.C.  on  Dw-pinbrr 
19.  1994. 

Robert  R.  Nordhaus. 

General  Counsel, 

fPT?  Doc.  95-1357  Filed  1-18-95;  8:45  :«ml 

BILUNG  CODE  6450-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG95-1 4-000,  et  al.J 

Coulonge  Power  &  Company,  Limited, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

lanuary  10.  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Coulonge  Power  and  Company, 
Limited 

IDotlcet  No.  fc;C95-l 4-0001 

On  December  13,  1994,  Coulonge 
Power  and  Company,  Limited  (the 
"Applicant"),  a  Quebec  limited 
partnership  with  its  principal  place  of 
busine.ss  3t  1  Rochon  Road,  Wallham. 
Quebec.  Province  of  Quebec.  Canada, 
filed  with  the  Federal  Energy  Regulatory 
Conmii.ssion  (the  "Commission' )  an 
c-'.pplication  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  CAjmmission's 
Regulations. 

"The  Applir^cf  is  engaged  exclusively 
in  the  business  of  owning  and  operating 
a  hydro-electric  power  station  on  thn 
Coulonge  River  in  the  Province  of 
Quebec,  Canada,  with  a  capacity  of 
approximately  16.2  MW  (the  "Facil:! ,    J. 
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ility's  electricity  is  and 
to  be  sold  at  wholesale, 
a  long  term  power  sales 
25  years,  wiOi  a  renewable 
;  dditional  25  years),  to 
a  public  utility  owned 
Govimment  of  the  Province  of 


-Que  )ec 


All  of  the 
will  contintie 
pursuant  tc 
agreement 
term  of  an 
Hydro- 
by  the 
Quebec,  Cahada 

Commen ' 
accordance 
at  the  end  c  f 
Commissioi 
of  commen  :s 
adequacy  or 


2.  Zhuang 
Partnership 


ie  Power  Partners  Limited 


icart 


[Docket  No 

On  Janu^ 
Partners 
C'Appli 
Energy 
applicatior 
wholesale 
Part  365  of 
regulations. 
Delaware  1 


tie 


11 


acquire 
two  propo 
coal- fired 
be  located 
China 
to  engage 
activities 

Commeiif 
accordance 
at  the  end 
Commi 
of  commeiits 
adequacy 


issicn 


Er  erg 


t) 


On  Januiry 
Inc.  ("App 
Federal  ~ 
an  applica 
exempt  w 
pursuant 
Commissii  m 

Applica  It 
formed  to 
developm 
the  direct 
ouTiershif 
eligible  fat 
People's 
Applicant 
activities  i 
associated 
ownershi 
entities  tli; 
facilities 
32  of  the 
Company 

Comment 
accord 
at  the  end 
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date:  January  31, 1995,  in 
with  Standard  Paragraph  E 
this  notice.  The 
will  limit  its  consideration 
to  those  that  concern  the 
accuracy  of  the  application. 


EG95-23-O00I 

5.  1995,  Zhuang  He  Power 
Lihiited  Partnership 

).  filed  with  the  Federal 
Redulatory  Commission  an 

for  determination  of  exempi 
;enerator  status  pursuant  to 
the  Commission's 
Applicant  states  that  it  is  a 
mited  partnership  formed  to 
indirect  ownership  interests  in 
<  ed  approximately  600  MVV 
ectric  generating  facilities  to 
n  the  People's  Republic  of 
and^or  operate  such  facilities  and 
project  development 

respect  thereto. 
date:  January  30. 1995,  in 
with  Standard  Paragraph  E 
I  )f  this  notice.  The 

will  limit  its  consideration 
to  those  that  concern  the 
accuracy  of  the  application. 


V  ith 


(ri 


3.  EI  Powe  ■  (China).  Inc. 

[Docket  No  EG95-24-OOOI 

5.  1995,  EI  Power  (China) 
icant"),  filed  with  the 

y  Regulatory  Commission 
ion  for  determination  of 
Ijolesale  generator  status 
Part  365  of  the 
's  regulations, 
is  a  Delaware  corporation 
jngage  in  project 
I  nt  activities  associated  with 
)r  indirect  acquisition  of 
interests  in  one  or  more 
ilities  and/or  EVVGs  in  the 
ic  of  China  ("PRC"). 
states  that  these  development 
.'ill  be  limited  to  activities 
with  the  acquisition  of 
interests  in  facilities  or 
t  meet  the  criteria  for  eligible 
or  EWGs  set  out  in  Section 
rtublic  Utility  Holding 
\ctof  1935. 
date:  January  30,  1995,  in 
with  Standard  Paragraph  E 
of  this  notice.  The 


aid/c 


Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  China  Power  Partners  Limited 
Partnership 

[Docket  No.  EG95-25-0001 

On  January  5, 1995,  China  Power 
Partners  Limited  Partnership 
("Applicant"),  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
Regulations. 

Applicant  states  that  it  is  a  Delaware 
limited  partnership  formed  to  engage  in 
project  development  activities 
associated  with  the  direct  or  indirect 
acquisition  of  ownership  interests  in 
one  or  more  eligible  facilities  and/or 
EVVGs  in  the  People's  Republic  of  China 
("PRC").  These  development  activities 
will  be  limited  to  activities  associated 
with  the  acquisition  of  ownership 
interests  in  facilities  or  entities  that 
meet  the  criteria  for  eligible  facilities 
and/or  EWGs  set  out  in  Section  32  of  the 
Public  Utility  Holding  Company  Act  of 
1935. 

Comment  date:  January  30. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  EI  Power  (China)  III,  Inc. 

[Docket  No.  EG95-26-000] 

On  January  5,  1995.  EI  Power  (China) 
III.  Inc.  ("Apphcant"),  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

According  to  its  application. 
Applicant  is  a  Delaware  corporation 
formed  to  acquire  an  indirect  ownership 
interest  in  two  proposed  approximately 
600  M\V  coal-fired  electric  generating 
facilities  to  be  located  in  the  People's 
Republic  of  China  and/or  operate  such 
facilities  and  to  engage  in  project 
development  activities  with  respect 
thereto. 

Comment  date:  January  30. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

6.  Central  Illinois  Light  Company 

[Docket  No.  ER94-1 566-000] 

Take  notice  that  Central  Illinois  Light 
Company  (CILCO).  on  January  5,  1995. 
tendered  for  filing  with  the  Commission 


substitute  pages  to  the  contract 
amendment  to  the  Service  Schedules 
contained  in  CILCO's  Interconnection 
Agreement  with  Central  Illinois  Public 
Service  Company  (CILCO  Rate  Schedule 
FERC  No.  26).  These  substitute  pages 
have  been  filed  for  the  purpose  of 
reflecting  maximum  prices  for  certain 
service  schedules. 

CILCO  proposes  the  revised  rate 
schedule  changes  to  be  effective  on 
October  16,  1994. 

Copies  of  the  filing  were  ser\'ed  on  the 
Illinois  Commerce  Commission. 

Comment  date:  January  24, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Industrial  Gas  &  Electric  Company 

[Docket  No.  ER95-257-OO0] 

Take  notice  that  on  December  27, 
1994.  Industrial  Gas  &  Electric  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  January  24, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Puget  Sound  Power  &  Light  Company 

(Docket  No.  ER95-331-O00) 

Take  notice  that  on  December  23, 
1994,  Puget  Sound  Power  &  Light 
Company  (Puget).  tendered  for  filing  its 
service  agreement  (Service  Agreement) 
with  Associated  Power  Services.  Inc. 
(APS).  A  copy  of  the  filing  was  served 
upon  APS. 

The  Service  Agreement  is  for  the 
purchase  and  sale  of  non-firm  surplus 
thermal  or  purchased  energy  pursuant 
to  Pugefs  FPC  Electric  Tariff  Original 
Volume  No.  3. 

Comment  date:  January  24, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Southern  California  Edison  Company 

[Docket  No.  ER95-332-OO01 

Take  notice  that  on  December  23. 
1994,  Southern  California  Edison 
Company  (Edison),  tendered  for  fihng 
the  following  Supplemental  Agreement 
(Supplemental  Agreement),  to  the  1990 
Integrated  Operations  Agreement  (lOA) 
with  the  City  of  Anaheim  (Anaheim). 
FERC  Rate  Schedule  No.  246,  and 
associated  Firm  Transmission  Service 
Agreement  (FTS  Agreement): 

Supplemental  Agreement  Between  Southern 
California  Edison  Company  And  City  of 
Anaheim.  40  Megawatt  Deseret  Power  Sale 
Agreement 

Edison — Anaheim,  40  Megawatt  Deseret, 
Firm  Transmission  Service  Agreement 
Between  Southern  California  Edison 
Company  And  City  of  Anaheim 

The  Supplemental  Agreement  and 
FTS  Agreement  set  forth  the  terms  and 


conditions  by  which  Edison  will 
integrate  and  provide  firm  transmission 
service  for  Anaheim 's  Deseret  resource. 
Edison  seeks  waiver  of  the  60  day  prior 
notice  requirements  and  requests  the 
Commission  to  assign  to  the  agreements 
an  effective  date  of  January  1, 1995. 

Copies  of  this  filing  were  served  ujjon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  January  24,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Northeast  Utilities  Service  Company 

[Docket  No.  ER95-35O-O00I 

Take  notice  that  on  December  23, 
1994,  Northeast  Utilities  Service 
Company,  on  behalf  of  The  Connecticut 
Light  and  Power  Company,  Western 
Massachusetts  Electric  Company. 
Holyoke  Water  Power  Company,  and 
Holyoke  Power  and  Electric  Company 
(collectively,  the  Companies.)  filed  the 
Companies'  plan  for  refunding  to  their 
wholesale  customers  credits  associated 
with  Spent  Nuclear  Fuel  Disposal  Costs 
(SNFDC)  received  from  the  United 
States  Department  of  Energy  (DOE). 

The  Companies  request  exemption 
from  Section  35.14  of  the  Commission's 
Regulation  under  the  Federal  Power  Act 
(18  CFR  35.14),  to  the  extent  necessary, 
to  calculate  and  make  these  refunds 
based  on  their  wholesale  customers' 
energy  purchases  during  the  past 
overcharge  period.  The  Companies  also 
request  exemption  from  Section  35.19a 
in  order  to  avoid  paying  more  in  interest 
than  the  interest  received  from  DOE  for 
the  time  DOE  held  these  overpayments. 

The  Companies  state  that  a  copy  of 
the  filing  was  sent  to  the  public  utility 
commissions  of  Connecticut,  New 
Hampshire  and  Massachusetts  and  the 
following  affected  wholesale  customers: 

Unit  Entitlement  Wholesale  Customers: 
Boston  Edison  Company 
Canal  Electric  Company 
Commonwealth  Electric  Company 
Connecticut  Municipal  Electric  Company 
Fitchburg  Gas  &  Electric 
Massachusetts  Municipal  Wholesale  Electric 

Company 
Montaup  Electric  Compiany 
New  England  Power  Company 
Newpwrt  Electric  Corporation 
Public  Service  Comp>any  of  New  Hampshire 
United  Illuminating  Company 
Unitil  Power  Corporation 

CLfiP  Cost  of  Service  Wholesale 
Customers: 

Bozrah  Light  &  Power  Company 
Norwalk,  Second  District 
Norwalk,  Third  Taxing 
Town  of  Wallingford 

WMECO  Cost  of  Service  Wholesale: 
Chester  Municipal  Electric  Light  Department 
R.H.  Fletcher  Comjjany 


Massachusetts  Electric  Company 
New  York  State  Electric  &  Gas 
Russell  Municipal  Electric  Department 
Westfield  Gas  &  Electric  Department 

HWP  Cost  of  Service  Wholesale: 
Chicopee  Municipal  Light  Plant 

HPE  Cost  of  Service  Wholesale: 
South  Hadley  Electric  Light  Department 
Westfield  Gas  &  Electric  Department 

Comment  date:  January  24,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Gulf  Power  Company 

[Docket  No.  ER95-351-OOOJ 

Take  notice  that  on  December  22. 
1994,  Gulf  Power  Company  tendered  for 
filing  an  amendment  to  the 
Transmission  Service  Agreement 
between  Gulf  Power  Company  and  Bay 
Resource  Management,  Inc.  The  purpose 
of  this  filing  is  to  declare  changes  in 
practice  and  amend  the  energy  rate 
contained  in  the  foregoing  agreement  to 
reflect  the  energy-related  costs  incurred 
by  Gulf  Power  Company  to  ensure 
compliance  with  the  Phase  I  sulfur 
dioxide  emissions  limitations  of  the 
Clean  Air  Act  Amendment  of  1990. 

Comment  date;  January  24,  1995,  in 
accordance  with  Standard  Paragraph  E 
dt  the  end  of  this  notice. 

12.  Gulf  Power  Company 

[Docket  No.  ER95-352-0001 

Take  notice  that  on  December  22, 
1994,  Gulf  Power  Company  tendered  for 
filing  an  amendment  to  the 
Intercoimection  Agreement  between 
Gulf  Power  Company  and  Alabama 
Electric  Cooperative,  Inc.  The  purpose 
of  this  filing  is  to  declare  changes  in 
practice  and  amend  energy  rales 
contained  in  the  foregoing  agreement  to 
reflect  the  energy-related  costs  incurred 
by  Gulf  Power  Company  to  ensure 
compliance  with  the  Phase  I  sulfur 
dioxide  emissions  limitations  of  the 
Clean  Air  Act  Amendment  of  1990. 

Comment  date:  January  24,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Southern  California  Edison 
Company 

(Docket  No.  ER95-354-000] 

Take  notice  that  on  December  29, 
1994.  Southern  California  Edison 
Company  (Edison),  tendered  for  filing 
the  following  Firm  Transmission 
Service  Agreement  (FTS  Agreement): 

Edison — Vernon  Eldorado-City  Gate,  Firm 
Transmission  Service  Agreement  Between 
Southern  California  Edison  Company  And 
City  of  Vernon 

The  FTS  Agreement  sets  forth  the 
terms  and  conditions  under  which 
Edison  shall  provide  firm  transmission 


service  between  Eldorado  Substation 
and  the  city  limits  of  Vernon  for  the 
period  January  1.  1995  through  April  30. 
1996.  The  amount  of  firm  transmission 
service  for  Vernon  to  be  provided  by 
Edison,  pursuant  to  the  FTS  Agreement, 
is  20  MW  during  the  months  of  May 
1995  through  October  1995  and  35  MW 
for  the  other  months  during  the  term  of 
the  FTS  Agreement.  Edison  seeks 
waiver  of  the  60  day  prior  notice 
requirements  and  requests  the 
Commission  to  assign  to  the  FTS 
Agreement  an  effective  date  of  Januarv 
1. 1995. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  January  24. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Northeast  Utilities  Service  Company 

[Docket  No.  ER95-355-0001 

Take  notice  that  on  December  29. 
1994.  Northeast  Utilities  Ser\'ice 
Company  (NUSCO),  tendered  for  filing 
a  Service  Agreement  to  provide  non- 
firm  transmission  senice  to 
Commonwealth  Electric  Company  (CES) 
under  the  NU  System  Companies' 
Transmission  Service  Tariff  No.  2. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  CES. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  sixty  (60) 
days  after  receipt  of  this  filing  by  the 
Commission. 

Comment  date:  January  24,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Northeast  Utilities  Ser\'ice  Company 

[Docket  No.  ER95-356-000I 

Take  notice  that  on  December  29, 
1994,  Northeast  Utilities  Spr\  ice 
Company  (NUSCO),  tendered  for  filing 
a  Service  Agreement  with  Hudson  Light 
and  Power  Department  (Hudson)  under 
the  NU  System  Companies  System 
Power  Sales/Exchange  Tariff  No.  6. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Hudson. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  on  January 
1, 1995. 

Comment  date:  January  24,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Northeast  Utilities  Ser\'ice  Company 

[Docket  No.  ER95-357-000| 

Take  notice  that  on  December  29, 
1994,  Northeast  Utilities  Ser\ice 
Company  (NUSCO),  tendered  for  fifing 
on  behalf  of  The  Connecticut  Light  anil 
Power  Company  (CL&P).  Western 
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1 7.  PECO  E:  lergy  Company 

{Docket  No.  I  R95-358-0001 

Take  noti  .e  that  on  December  29. 
1994,  PECG  Energ>'  Company  (PECO), 
tendered  foi  filing  an  Agreement 
between  PE  20  and  Dayton  Power  & 
Liglit  Comp  my  (DPL).  dated  December 
21.1994. 

PECO  sta  es  that  the  Agreement  seU 
forth  the  tei  ms  and  conditions  for  the 
sale  of  syste  ra  energj'  which  it  expects 
to  have  ava  lable  for  sale  from  time  to 
time  and  th  3  purchase  of  which  will  be 
economicaly  advantageous  to  DPL.  In 
order  to  op  imize  the  economic 
advantage  t  a  both  PECO  and  DPL.  PECO 
requests  thi  it  the  Commission  waive  its 
customary  i  lotice  period  and  permit  the 
agreement  o  become  effective  on 
January  1. '  995. 

PECO  sta  tes  that  a  copy  of  this  filing 
has  been  S€  nt  to  DPL  and  will  be 
furnished  t  j  the  Pennsylvania  Public 
Utility  Con  mission. 

Commen  f  date:  Januarx'  24.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  ( if  this  notice. 

18.  PECO  I  nergy  Company 

iR95-360-000) 

that  on  December  30. 
Energy  Company  (PECO), 
filing  an  Agreement 
PtCO  and  Long  Island  Lighting 
.ILCO)  dated  December  9. 


k 


(Docket  No. 
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terms 
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that  the  Agreement  sets 

and  conditions  for  the 

energy  which  it  expect* 


to  have  available  for  sale  from  time  to 
time  and  the  purchase  of  which  will  be 
economically  advantageous  to  LILCO. 
The  Agreement  supersedes  an 
agreement  between  PECO  and  LILCO 
dated  December  22, 1992,  which  is  on 
file  with  the  Commission  as  PECO's 
Rate  Schedule  FERC  No.  65.  In  order  to 
optimize  the  economic  advantage  to 
both  PECO  and  LILCO,  PECO  reque.sts 
that  the  Commission  waive  its 
customary  notice  period  and  permit  the 
agreement  to  become  effective  on 
January  1.  1995. 

PECO  states  that  a  copy  of  this  filing 
has  been  sent  to  LILCO  and  will  be 
furnished  to  the  Pennsylvania  Public 
Utility  Commission. 

Comment  rfafe.  Januarv-  24.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Southern  California  Edison 
Company 

(Docket  No.  ER95-361-O001 

Take  notice  that  on  December  30. 
1994,  Southern  CaUfornia  Edison 
Company  (Edison),  tendered  for  filing 
the  following  agreement  between  Edison 
and  the  City  of  Colton: 

Added  Facilities  Agreement  Between  the  Cit>- 
of  Colton  and  Southern  California  Edison 
Company 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  Januarj'  24, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Stand  Energy  Corporation 

(Docket  No.  ER95-362-O00] 

Take  notice  that  on  December  30, 
1994,  Stand  Energy  Corporation  (Stand 
Energy),  tendered  for  filing  pursuant  to 
Rules  205  and  207  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.205  and  385.207)  an  application 
seeking  a  disclaimer  of  jurisdiction  over 
certain  proposed  electric  power 
brokering  transactions,  the  assertion  of 
jurisdiction  over  certain  marketing 
activities,  subject  to  the  outcome  of 
other  Commission  proceedings,  and  the 
issuance  of  blanket  approvals  and 
waivers  which  would  allow  Stand 
Energy  to  engage  in  the  proposed 
wholesale  electric  power  transactions.  If 
approved.  Stand  Energy's  proposed  Rate 
Schedule  No.  1  would  be  elTective  from 
and  after  March  1.1995. 

Stand  Energy  intends  to  engage  in 
electric  power  and  energy  transactions 
as  either  a  broker  or  as  a  marketer.  Stand 
Energy's  power  marketing  actirities  will 
include  purchases  of  capacity,  energy.. 
Hnd.'or  transmission  services  from 


electric  utilities,  qualifying  facilities, 
and  independent  power  producers. 
Stand  Energy  will  resell  such  power  to 
other  purchasers  on  an  arms-length 
basis  and  at  mutually  agreed  upon  rates. 
Stand  Energy  is  not  in  the  business  of 
producing  or  transmitting  electric  power 
and  does  not  have  title  to  any  electric 
power  generation  or  transmission 
facilities. 

Comment  date:  January  24, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER95-354-O0O1 

Take  notice  that  on  December  30. 
1994,  Public  Ser\'ice  Company  of  New- 
Mexico  (PNM),  tendered  for  filing 
Modification  Nimaber  5  to  the  expiring 
Contract  for  Electric  Service,  Contract 
No.  M:-AC04-85AL27436  (Electric 
Service  Agreement),  between  PNM  and 
the  United  States  Department  of  Energy* 
(DOE).  Under  Modification  Number  5  to 
the  Electric  Service  Agreement,  PNM 
agrees  to  continue  in  effect  those 
services  presently  provided  to  DOE  and 
the  Incorporated  County  of  Los  Alamos 
(County)  pursuant  to  the  Electric 
Service  Agreement  (PNM  Rate  Schedule 
FERC  No.  61),  which  services  would 
otherwise  terminate  on  December  31. 
1994.  Such  Modification  Number  5 
extends  the  Electric  Service  Agreement 
for  a  period  of  one  year  from  the  current 
termination  date. 

PNM  requests  a  waiver  of  the 
Commission's  notice  requirements  to 
permit  Modification  Number  5  to  be 
effective  for  service  on  and  after  January 
1,1995. 

Copies  of  the  Notice  have  been  mailed 
to  the  DOE,  the  County  and  the  New 
Mexico  Public  Utility  Commission. 

Comment  date:  January  24, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  PECO  Energy  Company 

[Docket  No.  ER95-365-000] 

Take  notice  that  on  Etecember  30. 
1994,  PECO  Energy  Company  (PECO), 
tendered  for  filing  an  Agreement 
between  PECO  and  Public  Service 
Electric  and  Gas  Cx>mpany  (PS)  dated 
December  28, 1994. 

PECO  states  that  the  Agreement  sets 
forth  the  terms  and  conditions  for  the 
sale  of  system  energy  which  it  expects 
to  have  available  for  sale  from  time  to 
time  and  the  purchase  of  which  will  be 
economically  advantageous  to  PS.  The 
Agreement  supersedes  an  agreement 
between  PECO  and  PS  dated  August  23. 
1993.  which  is  on  Cie  with  the 
Coimnission  as  PECO's  Rate  Schedule 
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FERC  No.  70.  In  order  to  optimize  the 
economic  advantage  to  both  PECO  and 
PS,  PECO  requests  that  the  Commission 
waive  its  customary  notice  period  and 
permit  the  agreement  to  become 
effective  on  January  1, 1995. 

PECO  states  that  a  copy  of  this  filing 
has  been  sent  to  PS  and  will  be 
furnished  to  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  January  24, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Altresco-Pittsfield,  L.P. 

[Docket  No.  QF88-2 1-005] 

On  December  30, 1994,  Altresco- 
Pittsfield,  L.P.  (AppUcant)  submitted  for 
filing  an  amendment  to  its  filing  in  this 
docket. 

The  amendment  provides  additional 
information  pertaining  to  the  owmership 
of  its  cogeneration  facifity.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

Comment  date:  January  30, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Morro  Energy  L.P,,  S.E. 

[Docket  Nos.  QF95-1 21-000) 

On  December  28, 1994,  Morro  Energy 
L.P.,  S.E.  (Apphcant),  c/o  NP  Morro 
Inc.,  General  Partner  of  2101  Webster 
Street,  Suite  1700,  Oakland,  California 
94612-3049,  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  Section  292.207(b) 
of  the  Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  Applicant,  the 
facility  is  located  at  #28,  KM2  Luchetti 
Industry  Park,  Bayamo'n,  Puerto  Rico 
00961,  and  will  consist  of  two 
circulating  fluidized  bed  boilers  and  a 
condensing  steam  turbine  generator. 
The  maximum  net  electric  power 
production  capacity  of  the  facility  will 
be  235  M\V.  The  primary  energy  sources 
will  be  pitch  and  petroleum  coke,  by- 
products of  an  oil  refining  process. 
Construction  of  the  facility  is  expected 
to  begin  in  late  1996. 

Comment  dofe;  January  30, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 


385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell, 
Secretary. 
jFR  Doc.  95-1237  Filed  1-18-95;  8:45  am) 

BtLUNG  CODE  «717-01-P 

[Docket  No.  EG95-1 9-000,  et  al.] 

LG4E-Westmoreland  Hopewell,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

January  12.  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  LG&EAVestmoreland  Hopewell 

[Docket  No.  EG95-19-0001 

On  January  3,  1995,  LG&E- 
Westmoreland  Hopewell  ("Hopewell"), 
a  California  general  partnership  with  its 
principal  place  of  business  at  12500  Fair 
Lakes  Circle,  Suite  350,  Fairfax,  Virginia 
22033-3804,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Hopewell  is  engaged  directly  and 
exclusively  in  the  business  of  owning  or 
operating,  or  both  owning  and 
operating,  a  coal-fired  cogeneration 
facility  with  a  maximum  net  power 
production  capacity  of  62.7  M\V  which 
is  an  eligible  facifity.  All  of  the  faciUty's 
electric  power  net  of  the  facility's 
operating  electric  power  is  or  will  be 
purchased  at  wholesale  by  Virginia 
Electric  &  Power  Company.  Steam  from 
the  cogeneration  facility,  which  is  a  by- 
product of  electric  generation,  may  be 
sold  incidental  to  the  sale  of  electric 
power  at  wholesale. 

Comment  date:  January  30,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  LG&E-Westmoreland  Southampton 

[Docket  No.  EG05-20-0001 

On  January  3,  1995,  LG&E- 
Westmoreland  Southampton 
("Southampton"),  a  California  general 
partnership  with  its  principal  place  of 


business  at  12500  Fair  Lakes  Circle, 
Suite  350  Fairfax.  Virginia  22033-3804, 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  appUcation  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Southampton  i&  engaged  directly  and 
exclusively  in  tfie  business  of  owrning  or 
operating,  or  both  owning  and 
operating,  a  coal-fired  cogeneration 
facility  with  a  maximuin  net  power 
production  capacity  of  62.64  MW  which 
is  an  eligible  faciUty.  All  of  the  facility's 
electric  power  net  of  the  facility's 
operating  electric  power  is  or  will  be 
purchased  at  wholesale  by  Virginia 
Electric  &  Power  Company.  Steam  from 
the  cogeneration  faciUty.  which  is  a  by- 
product of  electric  generation,  and  tall 
oil,  a  supplementary  fuel,  may  be  sold 
incidental  to  the  sale  of  electric  power 
at  wholesale. 

Comment  date:  January  30,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  LG&E-Westmoreland  Altavista 

[Docket  No.  EG95-21-0001 

On  January  3.  1995,  LG&E- 
VVestmoreland  Altavista  ("Altavista").  a 
California  general  partnership  with  its 
principal  place  of  business  at  12500  Fair 
Lakes  Circle,  Suite  350,  Fairfax,  Virginia 
22033-3804  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  or  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Altavista  is  engaged  directly  and 
exclusively  in  the  business  of  owning  or 
operating,  or  both  owning  and 
operating,  a  coal-fired  cogeneration 
facility  with  a  maximum  net  power 
production  capacity  of  62.7  MW  which 
is  an  eligible  facihty.  All  of  the  facility's 
electric  power  net  of  the  facility's 
operating  electric  power  is  or  will  be 
purchased  at  wholesale  by  Virginia 
Electric  &  Power  Company.  Steam  from 
the  cogeneration  facility,  which  is  a  by- 
product of  electric  generation,  and  wood 
may  be  sold  incidental  to  the  sale  of 
electric  power  at  wholesale. 

-  Comment  date:  January  30.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  LG&E-Westmoreland  Rensselaer 

[Docket  No.  EG95-22-0001 

On  January  3, 1995,  LG&E- 
Westmoreland  Rensselaer 
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(  Rensseiaer  ). »  Califamia  general  7.  Louisville  Gas  and  Electric  Company 

patnerAip.  i  nth  its  prindpaj^ place  of        |Dockct  No.  ER95-50-0001 

'      *"  Take  notice  that  on  Docemhor  30. 

1994.  Louisville  Gas  and  Electric 
Company  tendered  for  filing  an 
amendment  in  the  above-referenced 

docket. 

Conunent  date:  January  26, 1995,  in 
ac-cordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Minnesota  Power  &  Light  Company 

IDocket  No.  ER95-163-0001 

Take  notice' that  on  December  8. 1994. 
Minnesota  Power  &  Light  Company 
tendered  for  filing  amendments  to  its 
November  4, 1994  filing  in  the  above 
referenced  docket. 

Comment  date:  January  26. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Robbins  Resource  Recovery 
Partnership,  L.P. 

IDocket  No.  ER95-307-0001 

Take  notice  that  on  Doceml>er  20. 
1994,  Robbins  Resoiu-ce  Recovery 
tendered  for  filing  a  Notice  of 
Succession  in  FERC  Rate  Schedule  No. 

1. 

Comment  date:  January  26, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Arizona  Public  Service  Company 

ir)o<kerNo.  ER95-359-00()l 

Take  notice  that  on  December  29. 
1994,  Arizona  Public  Service  Company 
(APS)  tendered  for  filing  a  Notice  of 
Cancellation  of  FERC  Rate  Schedule  No. 
165  between  APS  and  San  Di<?go  Gas  & 
Elet.tric  Company. 

Comment  date:  January  26, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


rith  its  principal  place  of 
business  at  1  i  SOO  Fair  Lakes  Circle. 
Suite  350.  Fairfax,  Virginia  22033-3804. 
filed  M-itii  the  Federal  Energy  Regulators' 
CiiMtunission  an  application  for 
determinatjoi^of  ejoempt  wholesale  ^ 
generatfM-  status  pursuant  to  Part  365  of 
tlie  Commission  s  rRguiaticms. 

Rcnsselaerks engaged  indirectly, 
through  one  fr  more  affiliates,  and 
exclusi\'ely  ii  the  business  of  owning  or 
ciperating.  orboth  crwning  and 
operating,  a  aas-fired  cogeneration 
facility  with!  maximum  net  power 
production  capacity  of  79  MVV  which  is 
an  eltg:i)k;  facility.  AU  of  the  facility's 
etedtric  pow*r  net  of  tbe  facility's 
operating  fAs  Ctric  power  is  or  will  be 
pcurhased  aft  wiiotesale  by  Niagara 
Mohawk  Pov^er  Corporation.  5>team 
from  the  cogfeneration  facility,  which  is 
a  by-product  of  electric  generation,  and 
natural  gas  s  ipplies  and  transportation 
services,  wh  <i  were  contracted  for 
based  on  the  facility's  expected  fuel 
supply  requi  rements,  maybe  sold  or 
reassigned  ii  icidental  to  tjje  sale  of 
iflectric  pow  ;r  at  wrholesale. 

Comntent  ^ate:  January  30, 1995,  in 
accordance  i  kfith  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
(k»inmis»ion  will  limit  its  consideration 
,  ofcxxnnienU  to  those  that  concern  the 
adfiqaacy  or  accuracy  of  the  application. 

-5.  Huston  Ei  ison  Company 

lIXKketNo.  E  il»4-1135-000l 

Take  noti<  e  that  oti  Det.i;ml»er  21 . 
1««*4.  Bostoi  I  Edison  Company  (Edison) 
tendered  feu  filing  an  amendment  to  the 
Transmissic  n  Facilities  Support 
Agreement '  letween  Edison  and  New 
England  Par  ver  Company  (NEP),  dated 
Mav  25,  19!  B.  The  purpose  of  the 
ciinendmeTit  is  to  adjust  the  return  on 
equity  prwr  ston  of  the  fecilities  Support 
.\prt!ement 

EdisoQ  sti  ktes  that  it  has  s«Tved  the 
filing  oc  >a  P  and  on  the  Massachusetts 
Departmeul  ©f  Piiblic  I'tilities. 

[Aiixm  re  quests  that  the  amendment 
l*tx«ne  effi  dive  oo  Jtnuaiy  7. 1995. 

CJonnofii  datf:  |ar.it&r>  26. 1995.  in 
ac.cw<laiict  »-ith  Standard  Paragraph  E 
at  the  end  c  f  this  notice. 

6.  Pogel  So  md  Pvwer  Hl  Light  Company 

llkK-ket  No.   3KW-1506-0001 

Take  not  ce^at  PugeJ  Sound  Power 
&  Light  Coi  jpany  on  January  5. 1995. 
tendered  ftir  filing  an  amendment  in  the 
iibove-refcaraced  dock*!. 

Commer  t  date:  fanuary  2i6. 1«)95,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  i  if  this  notice. 
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11.  Arkansas  Power  &  Light  Cximpany 

iIX>cket  No.  ER95-3f.3-OOOl 

Take  notice  that  on  Dectunber  30. 
1994.  Arkansas  Power  &  Light  Company 
tendered  for  filing  revisions  to  the  rate 
formulas  contained  in  the  agreements 
with  the  City  of  Conway.  West  Memphis 
Osceola.  Jonesboro  and  Hope.  Arkansas 
and  the  Cities  of  Campbell  iind  Thayer. 
Missouri. 

CMmment  date:  Januar>-  26. 1995  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 

12.  Century  Power  Corporation 

(Docket  No.  ER95-3R7-OOOI 

Take  notict  tliat  on  December  30. 
1994.  Century  Power  Corporation 
(Centur>-  Power)  tendered  for  filing  a 
Notice  of  Cancellation  of  the  following 
Rate  Schedules: 
Rate  Schedule  FERC  No.  i 


Rale  Sci>odiiile  FERC  No.  2 
Rate  Scbe»dule  FERC  No.  7 
Rate  Schedule  FERC  No.  10 
Rate  Schedule  FERC  No.  1 1 
Rate  Schedule  FERC  No.  12 
Rale  Schedule  reRC  No.  13 
Rate  Scbednle  FERC  Nti.  14 
Rate  Schedule  FERC  No.  13 
Rate  Schedule  FERC  Nc..  18 

Comment  date:  Januarj^  26, 1995.  in 
accordance  with  Standard  Paragraph  T. 
at  th*;  end  nf  this  notkw. 

13.  Peak  Energy.  Inc. 

(Do<ket  No.  ER95-379-4)OOl 

Take  notice  that  on  January  3, 1995, 
Peak  Energy.  Inc.  (Peak),  tendert^  for 
filing  a  pefdtion  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission  and  for  an  order 
accepting  its  FERC  EJetlric  Rate 
Schedule  No.  1  to  be  effective  February 
27, 1995. 

Peak  intends  to  engage  in  electric 
power  and  energy  transactiorts  as 
maiketer  and  a  broker.  In  transactions 
where  Peak  sells  electric  energy  it 
proposes  to  make  such  sales  on  rates, 
terms,  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party. 
Neither  Peak  nor  any  of  its  affiliates  an- 
in  the  business  of  getrerating, 
transmitting,  or  distritjirting  electric 
power.  Rate  Schedule  No.  1  prm-ides  for 
the  sale  of  energy  and  capacity  at  agreed 
prices. 

Comruenf  drrte: ^nuarv'  26. 1995,  in 
accordance  »VTth  Standard  Paragraph  I. 
at  the  end  of  this  nrftice. 

14.  UtiliCorp.  United  Inc. 

(Docket  >iti.  ES«5-19-<10(>1 

Take  notice  that  tm  January  fc.  I'WtS . 
UtiliCorp  I'mited  Inc.  (ItiliCWp).  fih^ 
an  application  -under  *»  204  t)f  the 
Federal  Power  Act  ueekiiig  au'thorization 
to  enter  into  a  loan  purt:hase  agreement 
and  to  provide  a  corpt>Tate  giurranty  in 
an  amount  not  to  exceed  5112.5  million 
to  guarantee  payment  by  \  ^liliCtn-p 
South  Pacific,  lac.  U'Sil"'),  tm  a  thrw  lo 
five  year  line  erf  credit.  Also.  I  tiliCtiTp 
requests  a  wait'er  tjf  the  coniptilitivf! 
bidding  and  negolialojJ  placement 
requirements.  USP  is  a  whi>Hy-owT«ui 
subsidiary  of  UtiliCorp- 

Comment  dote:  February  «».  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  ntftk*-. 

1 5.  Scon  Pap«-  Cmnpatiy 

(Dookrt  No.  qF85-557-<H)aj 

On  December  30.  1994,  Su\n  IVifMw 
Company  of  Scott  Plaaj  One, 
Philadelphia-  Peimsyl  v.aiia,  *ubiuitted 
for  filing  an  applicatjcio  for  cej-tilicatiou 
of  a  iacility  as  a  qualifying  small  pou'er 
production  faci  Hty  pttrisoartt  lo  Section 


292.207(b)  of  the  Commission's 
Regulations  and  Section  3(17)(E)  of  the 
Federal  Power  Act.  No  determination 
has  been  made  that  the  SJibinittal 
( onstitutes  a  complete  filing. 

According  to  the  applicant,  the  small 
power  production  facility,  which  is 
liM;ated  in  Chester.  Pennsylvania, 
i:orisists  of  a  fluidized  bed  boiler  and  a 
steam  turbine  generator.  The  maximum 
net  electric  power  production  capacity 
of  the  facility  will  now  be 
approximately  52  M\V.  The  primary 
energy  .source  of  the  facility  will  now  be 
waste  in  the  form  of  petroleum  coke  and 
anthracite  culm.  In  Docket  No.  QF36- 
557-000.  the  facility  was  granted 
certifit  ation  as  a  cogeneration  facility 
with  a  power  production  capacity  of 
55  2  M\V.  Thermal  energy  from  the 
facility  was  to  be  used  for  paper  drj  ing 
purposes  [35  FERC  162.326  (1986)]. 

Comment  date:  February  21,  1995,  in 
at  cordance  with  Standard  Paragraph  E 
:it  the  rnd  of  this  notice. 

IC.  Prairie  Wind  Energy  Partners,  L.P. 

!l)o<  krt  No.  QFQ.V-l 98-000) 

On  December  30.  1994,  Prairie  Wind 
Knergy  Partners.  L.P.  (Applicant),  c/o 
I'raine  Wind  Energv,  Inc.,  1221  Nicollet 
Mall.  Suite  700.  .Minneapolis,  MN 
.'■)5403,  submitted  for  filing  an 
applicafi'jn  for  certification  of  a  facility 
as  a  small  power  production  facility 
l-ursuanf  to  Section  292.207(b)  of  the 
C:ommission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  applicant,  the  small 
|.>ower  production  facility  will  be 
l.)cat«;(i  at  Buff.do  Ridge  near  Lake 
Henton.  Minnesota,  and  will  conbisi  of 
ii'tproximately  167  turbines,  a  34.5  Kv 
^witchyard  and  related  inlerconnectjon 
(■(juipmt^nt.  The  maximum  net  power 
pnnluclion  capacity  of  the  facility  will 
be  approximately  80  MVV.  The  primarv 
iT.ergy  source  will  be  wind.  The 
i  islallaliun  of  the  facility  is  scheiiuled 
Id  begin  in  late  1995. 

ComniPnt  dale:  February  21,  1995.  in 
iic( ordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  pi^rson  ilesiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
liiotioii  to  inter\(?ne  or  protest  with  the 
lederal  Energv  Regulatory  Com.mission. 
M25  North  Cipitol  Street,  N.E.. 
Washington.  DC.  20426.  ui  accordanct' 
with  Rides  211  and  214  of  the 
(^oinniiss)ons  Rules  of  Practice  and 
I'roj.edure  (18  CKR  385.211  and  18CFR 
.185.214).  ."Ml  such  motions  or  protests 
should  be  filed  on  or  before  the 
fomnient  date.  Protests  will  be 
(  onsidenvl  bv  the  Commission  in 


tletermining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intert  ene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Casbell. 

Sumtary. 

|FR  Dor.  9.S-1297  Filed  l-UMJiJ;  8:45  am} 

BILLING  CODE  fi717-01-M 

(Docket  No.  ER95-72-000,  et  al.J 

Power  Exchange  Corp.,  et  al.;  Electric 
Rate  and  Corporate  R<»go!ation  Fflrngs 

{anuary  11. 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Power  Exchange  Corp. 
IDo<  ket  No.  ER95-72-OOOi 

Take  notice  that  on  December  20. 
1994.  Power  Exchange  Corporation 
tt^ndered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date.- January  24.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

2.  Kimball  Power  Co. 

{Docket  No.  ER95-232-Oa)l 

Take  notice  that  on  Derembf;r  21. 
1994,  Kimball  Power  Company  tendered 
for  filing  an  amendment  in  the  above- 
referenced  dcx:ket. 

Conunent  c/a/e;  January  24.  1995.  in 
ai  t  ordance  with  Standard  paragraph  E 
at  the  end  of  this  notice 

3.  Public  Service  Co.  of  New  Hampshire 

|l>j<.ket  No.  ER95-366-000I 

Take  notice  that  on  December  30. 
1994.  Public  Service  Company  of  Nev^ 
Hampshire  (PSNH).  tendered  for  filing 
mati"ria!s  to  reduce  rates  under  the  Total 
Requirements  Resale  Service  Agreement 
between  F.SNH  and  Citizens  Utilities 
t^ompany  (Citizens).  PS.NH  has 
requested  an  effective  date  for  the  rnte 
reduction  of  November  1.  1994. 

PSNH  states  that  rate  reduction  relates 
to  reduced  charges  for  post-retirement 
l)enefits  other  than  pensions.  PSNH 
further  states  that  a  cop\  of  tlie  filing 
was  served  on  Citizens. 

Comment  date:  January  25.  1995.  in 
accordance  with  Standard  Paragr.iph  E 
at  the  end  of  this  notice. 

4.  Public  Service  Company  of  New 
Mexico 

jDoi  kel  No.  ER9.'>-368-00<)| 

Take  notice  that  on  D«h  ember  30. 
1994.  Public  Servic:e  Company  of  Nt-w 
Mexicro  (PNM).  tendereil  for  filing  a 


Notice  of  Continuation  of  Service  Under 
Expiring  Hazard  Sharing  Agreement  (the 
Notice).  Under  the  Notice.  PNM  agr*««*s 
to  continue  in  effect,  on  a  monlh-to- 
month  basis  (terminable  subject  to  the 
requirements  of , Section  35.15  of  the 
Commission's  Rules  and  Regulations.  18 
CFR  35.15),  by  either  party  upon  thret* 
(3)  months  nolic-e.  those  hazard  sharing 
services  presently  provided  to  Plains 
Electric  Generation  and  Transmis-sion 
Coo{>erative.  Inc.  (Plains)  pursuant  to 
Service  Schedule  J  to  the  PNM/'Plaias 
Master  Interconnection  Agreement 
(Supplement  36  to  PNM  Rate  Schedide 
FPC  No.-31).  which  services  would 
otherwise  terminate  on  January  1.  1«»y5 

PNM  requests  a  waiver  of  the 
Commission's  notice  requirements  tf) 
permit  the  Notice  to  be  effective  for 
ser\ice  rendered  on  and  after  Januarv  2. 
1995. 

Copies  of  the  Notice  have  been  madr-d 
to  Plains  and  the  New  Mexico  Public 
Utility  Commission. 

Comment  date:  January  25.  1995.  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Public  Service  Ckimpany  of  Ne\* 
Hampshire 

IDocket  No.  ER95- .369-0001 

Take  notice  that  on  December  3t). 
1994,  Public  Service  Company  (if  New 
Hampshire  (PN'SH).  tendered  for  filing 
{  hanges  to  rates  and  amendments  (the 
Amendments)  to  rate  sch«HluIes  with 
each  of  its  following  wholesale 
requirements  customers  (the 
Customers):  The  Town  of  ,^s,hiand.  Nt  w 
Hampshire  (Electric  Light  Depa.tm-^ntl 
and  the  New  Ha.mpshire  Electric 
Cooperative.  Inc.  (the  NMEC)  PSNH 
states  that  the  submitted  materials, 
when  pernntted  to  become  effec-five. 
would  iie<:rease  two  separate 
components  of  rates  to  th'»  Cuhtnniers 
one  component  reflected  in  the 
.Amendments  and  the  other  to  refill  I 
reduced  accruals  for  post-retirement 
benefits  other  than  pensions  (PBOP.s) 
PSNH  further  states  that  the  compomnt 
of  the  rate  reduction  contained  in  the 
Amendments  flows  through  to  the 
Customers  the  savings  that  will  ny;uii 
from  settlements  recently  reachrtl 
between  PSNH  and  two  New  H.;mp.-<hi.-e 
independent  power  producers. 

PNSH  has  .'cquested  that  the  rale 
reduction  for  decrea.sed  PBOP  cojts  !>• 
permitted  to  become  effective  November 
1.  1994.  and  that  the  .Amendments  he 
permitted  to  become  effiHrtive  Januarv  1 , 
1995.  It  states  that  copies  of  the  filmp 
were  served  on  each  of  the  Customers 
and  the  New  Hampshire  Public  U'tililx-v 
Commission,  which  is  the  only  SUite 
Commission  within  whose  jcrisdii  lion 
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en  ergy 


Custoitiers  distribute  and  sell 
at  retail. 
date:  January  25,  1995,  in 
with  Standard  Paragraph  E 
of  this  notice. 


the 
electric 

Commett 
accordancp 
at  the  end 
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6.  Public  i  ervice  Company  oF Colorado 

I  Docket  No,  ER95-3  70-000) 

Take  no  ice  that  on  December  30. 
1994,  Pub  ic  Service  Company  of 
Colorado  (  Public  Service),  filed  the 
Midway  F  icilities  Service  Agreement 
Between  F  ublic  Service  Company  of 
Colorado  i  nd  Tri-State  Generation  and 
Transmiss  on  Association,  Inc.,  dated 
December  21, 1994  (Midway  Facilities 
.^greemen  ). 

Under  t  le  Midway  Facilities 
Agreemen  ,  Public  Service  will  provide 
Tri-State  C  «neration  and  Transmission 
Associaticn,  Inc.  (Tri-State),  with  55 
M VV  of  fin  n  capacity  in  its  Midway 
Facilities,  which  consist  of  its  Midway 
Transmiss  on  Substation,  including  a 
100  MVA.  230/115  Kv  auto-transformer, 
and  associ  ated  230  Kv  and  115  Kv 
power  circ  uit  breakers,  switches  and 
bus  work.  Public  Service  requests  an 
effective  c  ate  of  April  15. 1992.  and 
requests  m  aiver  of  the  notice 
requireme  its,  for  good  cause  shown. 

Public  S  ervice  states  that  copies  of  the 
filing  wen  served  on  Tri-State,  its 
customer,  the  Colorado  Public  Utilities 
Commissi  m.  and  the  Office  of 
Consumer  Counsel. 

Comme  Jt  date:  January  25,  1995,  in 
accordanc  5  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Comma  nweaith  Edison  Co. 

IDockel  No  i.  ER95-371-0001 

Take  no  tice  that  on  December  30, 
1994.  Con  monwealth  Edison  Company 
(ComEd).   endered  for  filing  a  Firm 
Transmiss  ion  Service  Tariff  FTS-1  and 
a  Network  Services  Tariff  NTS-1.  By 
these  Tari  fs.  ComEd  offers  to  provide 
firm  flexiqle  point-to-point  transmission 
network  transmission 
FTS-1  Tariff  supersedes  in 
ComEd  s  TS-1  Tariff 
m  file,  subject  to  refund,  and 
hej  ring  in  Docket  No.  ER93-777- 
Coml  ;d  asks  that  this  filing  be 
da  ed  with  Docket  No.  ER93- 
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777-000. 
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isks  for  an  effective  date  of 
:  18.  1995.  for  the  FTS-1  and 
Tariffs.  ComEd  has  served  copies 
on  the  Illinois  Commerce 
and  all  parties  to  Docket 
777-000.  A  copy  of  the  filing 
^lable  for  public  inspection  at 
ffices  in  Chicago.  Illinois. 
Comment  date:  January  27.  1995.  in 
accordanc  e  with  Standard  Paragraph  E 
It  the  end  of  this  notice. 


8.  Fitchburg  Gas  and  Electric  Light  Co. 

[Docket  No.  ER95-372-OOOI 

Take  notice  that  on  December  30. 
1994,  Fitchburg  Gas  and  Electric  Light 
Company  (Fitchburg),  filed  a  service 
agreement  between  Fitchburg  and  Green 
Mountain  Power  Corporation  (Green 
Mountain).  The  service  agreement 
provides  for  the  sale  by  Fitchburg  of 
capacity  and  associated  energy.  Also 
submitted  is  a  notice  of  cancellation  for 
this  service  agreement.  This  is  a  service 
agreement  under  Fitchburg's  FERC 
Electric  Tariff,  Original  Volume  No.  2, 
which  was  accepted  for  filing  in  Docket 
No.  ER92-88-000,  and  is  governed  by 
that  tariff.  Fitchburg  requests  an 
effective  date  of  January  1.  1995.  and 
seeks  waiver  of  the  Commission's  notice 
requirements  for  good  cause  shown. 

Fitchburg  states  that  copies  of  the 
filing  were  served  on  Green  Mountain 
Power  and  the  Massachusetts 
Department  of  Public  Utilities. 

Comment  da/e.- January  25.  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Boston  Edison  Co. 

IDocket  No.  ER95-373-0001 

Take  notice  that  on  December  30. 
1994.  Boston  Edison  Company  (Boston 
Edison),  of  Boston.  Massachusetts,  in 
connection  with  its  adoption  of 
Financial  Accounting  Standards  No. 
to  recognize  Postretirement  Benefits 
Other  than  Pensions  (PBOP)  on  an 
accrual  basis,  tendered  for  filing  rati; 
schedule  supplements  to  its  following 
contracts  for  the  sale  of  power  from  the 
Pilgrim  nuclear  power  plant. 
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Utility 

Rate 
sched- 
ule No. 

Entitle- 
ment (in 
percent) 

Commonwealth  Electric 

Co 

Montaup  Electric  Co  

Boylston  

Holyoke  

Westfield  

Hudson  

Littleton  

Mart>elhead 

North  Attleboro 

68 
69 
77 
79 
81 
83 
85 
87 
89 
91 
93 
95 
97 
99 
102 
113 

1 1 .00000 
1 1 .00000 
.07463 
.89552 
.22388 
.37313 
'     .14925 
.14925 
.14925 

Peabody  

Shrewsbury  

Templeton 

Wakefield  

West  Boylston 

.22388 
.37313 
.04478 
.14925 
.07463 

Middleborough  

Reading 

.10448 
.74627 

The  supplements  ask  the  Commission 
for  permission  (i)  to  use  the  1993 
S27.788.000  and  1994  $24,993,000 
actuarially  determined  PBOP  costs  for 
purposes  of  its  contract  billings  in  those 
years;  (ii)  to  use  the  1994  cost  on  an 
interim  basis  for  1995  contract  year 


billing  until  the  1995  actuarial  study  is 
available;  (iii)  to  use  1993-1995  phase- 
in  amounts  derived  from  a  Boston 
Edison  settlement  before  the 
Massachusetts  Department  of  Public 
Utilities  (MDPU);  and  (iv)  to  create  a 
regulatory  asset  to  be  amortized  in 
future  years  based  on  the  Pilgrim 
customers'  share  of  1993-1995  PBOP 
costs  which  is  not  recovered  as  an 
expense  or  capitalized  as  part  of  the  cost 
of  plant  under  construction. 

Boston  Edison  states  that  it  has  served 
the  filing  on  each  affected  customer  and 
on  the  MDPU. 

Comment  date:  January  25, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Stancfard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  b^ 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary'. 
IFR  Doc.  95-1238  Filed  1-18-95;  8:45  am] 

BILLING  CODE  671 7-01 -M 


[Project  6939-059;  West  Virginia] 

City  of  Jackson,  Ohio  and  Certain  Ohio 
Municipalities;  Notice  of  Availability  of 
Draft  Environmental  Assessment 

January- 12, 1995. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
Regulations,  18  CFR  Part  380  (Order 
486,  52  F.R.  47897),  the  Commission's 
Office  of  Hydropower  Licensing  has 
reviewed  a  non-capacity  related 
amendment  of  license  for  the  Belleville 
Hydroelectric  Project,  No.  6939-059. 
The  Belleville  Hydroelectric  Project  is 
located  on  the  Ohio  River  in  Wood 
county.  West  Virginia.  The  application 
is  for  the  construction  of  a  138-Kilovolt 
transmission  in  Rutland,  Ohio.  A  Draft 


Environmental  AssessmiMit  (DEA)  was 
prepared  for  the  application.  The  DEA 
finds  that  approving  the  application 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  3104.  of  the  Commission's  offices 
.It  941  North  Capitol  Street.  NE.. 
Washington.  DC  20426. 

Please  submit  any  comments  within 
30  days  from  the  date  of  this  notice.  Any 
(:(imments,  conclusions,  or 
rc'commendations  that  draw  upon 
studies,  reports,  or  other  working  papers 
(if  substance  should  be  supported  by 
appropriate  documentation. 

Con'.ments  should  be  addressed  to 
l.ois  D.  Cashell,  Secretary',  Federal 
Kneryy  Regulatory  Commission.  825 
North  C;i])itol  Street,  NE..  Washington. 
DC  204L'n.  Please  affix  Project  No.  6939- 
059  to  all  comments.  For  further 
information,  please  contact  the  project 
manager.  Rohorr.T  Martin,  at  (202)  219- 
2(i50. 

I^is  D.  Ca&heli. 
Sucrvlan'. 

|[R  l>)(  .  '),5-12'M")  Kilrd  l-l«-9."i:  »:•>.•>  ani| 
BILUNG  CODE  e717-01-M 


[Docket  No.  CP95-1 32-000,  et  at.] 

Northwest  Pipeline  Corp.,  et  al.; 
Natural  Gas  Certificate  Filings 

l^mjdry  lu.  l^'lfi 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1 .  Northwest  Pipeline  Corp. 

|l)(i<  i^cl  \i)   (:i")5-132-OO0| 

Take  notice  that  on  Dt^ceniber  22. 
1U94.  Northwest  Pipeline  Corporation 
(N()rthwest).  located  at  295  Chipeta 
Way.  Salt  Lake  City,  Utah  84108-0900. 
filed  in  Docket  No.  CP95-1 32-000  an 
applir^ition  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act.  Northwest  requests 
authorization  to  abandon  by  .sale  to 
Colorado  Interstate  Gas  Company  (CIG) 
an  undiviiliMl  1111  percent  of 
Northwest's  interost  in  the  Shiite  Crrt'k 
jjipnline  in  Wyoming:  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  op«m  to 
l)iil)lic  inspection. 

Northwest  states  that,  presently,  both 
the  17.5  mile,  20-inch  Shute  Creek 
liipelini'  extending  from  the  outlet  of 
ICxxon's  Shute  Creek  Plant  in  Lincoln 
County,  Wyoming  to  Northwest's  Shute 
Oeek  Receipt  Meter  Station  near  Opal, 
Wyoming  and  the  Shute  Creek  Meter 
Station  are  owned  jointly  by  Northwest 
(75%)  and  ANR  Pipeline  Company 
I ANR)  (25%).  CIG  has  agreed  to  .irquire 


11.11%  of  Northwest's  interest  and  all 
of  ANR's  interest  in  the  pipeline. 
Northwest's  sale  to  CIG  will  be  at 
Northwest's  net  book  value  as  of  the 
closing  date.  As  of  October  31,  1994  the 
net  book  value  of  the  subject  11.11% 
interest  is  approximately  S320.000. 
Upon  completion  of  its  acquisitions 
from  Northwest  and  ANR.  CIG  will  own 
an  undivided  one-third  interest  in  the 
Shute  Creek  pipeline  and  both  CIG  and 
Northwest  will  have  the  right  lo  use  up 
to  the  entire  capacity  of  the  Shute  Creek 
pipeline  (initially  approximately  260 
MMcf  per  day)  under  the  terms  of  the 
Shute  Creek  Hub  Ownership 
Agreement.  CIG  will  construct  and 
operate  a  new  meter  station  under  its 
Part  157  blanket  certificate  to  receive 
gjs  from  the  Shute  Creek  Hub  into  its 
adjacent  King  Lateral  at  Opal. 

Comment  date:  Januan,  31 .  1995.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  ANR  Pipeline  Co. 

|l>M;kel  No.  CP95-133-OOOI 

Take  notice  that  on  December  22. 
1994.  ANR  Pipeline  Company  (ANR). 
located  at  500  Renaissance  Center. 
Detroit.  Michigan  48243.  filed  in  Docket 
No.  CP95-1 33-000  an  application 
pursuant  to  Section  7(b)  of  tlie  Natu.'-al 
Gas  Act.  ANR  requests  authorization  to 
abandon  by  sale  to  Colorado  Interstate 
Gas  Q)mpany  (CIG)  its  25  percent 
interest  in  the  Shute  Creek  residue 
pipeline  in  Lincoln  County.  Wyoming. 
Additioi.dUy,  ANR  requests 
authorization  to  abandon  by  sale  its 
interest  in  the  associate*!  metering 
facilities  to  Northwest  Pipeline 
Company  (Northwest),  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

ANR  states  that.  prc«sently,  both  the 
1 7.5  mile.  20-inch  Shute  Creek  residue 
pipeline  and  the  metering  facilities  arc 
owned  jointlv  by  Northwest  (75%)  and 
ANR  (25%).  ANR's  sale  of  the  facilities 
will  be  at  net  book  value  as  of  the 
(losing  date. 

Comment  dot*?.- January  31.  19')5.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice, 

3.  Southern  Natural  Gas  Co. 

|I3o<  kel  No.  CP95-134-0001 

Take  notice  that  on  December  23, 
1994,  .Southern  Natural  Gas  Comp.iny 
(Southern).  P.O.  Box  2363.  Birmingham. 
Alabama  35202-2563,  filed  in  Dtx^ket 
No.  CP95-134-00O  a  request  pursuant  to 
.Sections  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  i^on.stnu.l 


and  operate  a  deUvery  point  for  scrvii  e 
to  Alabama  Gas  Corporation  (Alagas*  u). 
under  Southern's  blanket  certificate 
issued  in  Doi.ket  No.  CP82-406-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

.Southern  proposes  to  construct  ami 
operate  a  delivery  point,  including 
measurement  and  appu.rtenant  facilities, 
to  provide  transportation  service  lo 
Alagasco  who  will  then  provide  nat..ral 
gas  service  to  a  Briggs  and  Stratlon 
Company  manufacturing  plant  and 
other  commercial  and  residential 
customers  in  Lee  County.  Alabama. 
Southern  states  that  the  facilities  will  fx- 
located  at  or  near  Mile  Post  164  4  on  it<, 
10-inch  Montgomery-Columbus  Line. 
The  estimated  project  cost  is  $168,700. 

Accordingly.  Southern  will  tranKfmrt 
gas  for  Alagasco  under  its  existing 
Service  .■\grcements  to  Southern's  FT 
and  IT  Rate  Schedules.  Alagasco  illl^•nds 
to  assign  a  .Ma.\imum  Dailv  Delivery- 
Quantity  of  2,000  Mcf  per  day  for  the 
new  delivery  point.  To  allow  for  this 
new  assignment.  Alagasco  will  reilure 
its  Maximum  Daily  Delivery  Quantity  al 
its  Montgomery  Area  delivery  point  hv 
2.000  Mcf  per  day.  The  additional 
delivery  point  wont  require  Alagasi.o  to 
add  more  transportation  demand  to  its 
firm  ser\ice.  Southern  has  stated  that 
the  installation  of  the  proposed  facilities 
will  have  no  adverse  efl^ect  on  its  abilitv 
to  providi;  its  firm  deliveries. 

Comment  date:  February  24. 1995.  in 
accordant:*;  with  Standard  paragraph  G 
at  the  e>.d  of  this  notice. 

4.  0?ark  Gas  Transmission  System 

|[>x  ktl  No.  rP9!>-147-0(Mll 

Take  notice  that  on  January  5.  iy««5. 
Ozark  G.3S  Transmission  System 
(Ozark).  1700  Pacific  Avenue.  Dallas. 
rexris  73201.  filed  in  Docket  No.  CP*.}h- 
14r-0(i0  an  application  pursuant  In 
.So(  tion  7(b)  of  the  Natural  Gas  Act,  ftit 
permission  and  approval  lo  abandon 
Ih.'-ft:  lateral  compressors  and  related 
facilities,  located  at  Ozark's  Stephens 
McBrii-e  Compressor  Station  in 
.Setjc.stian  County.  Arkansas,  all  as  nion? 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
publu.  inspec-tion. 

Ozark  is  proposing  lo  abandon  thnn? 
of  the  four  compressor  units  at  its 
Siepriens  McBride  Compressor  Station. 
sperifif.ally  Units  No.  34014.  34015.  and 
3401 7.  bei:3use  there  has  been  a 
significant  drop  in  volume.s  at  the 
.Stephen  McBride  Compressor  Station. 
Ozark  will  continue  to  provide  ser\i«  e. 
al  this  station  by  rvtaining  one  existing 
unit,  uhich  has  evhibifod  the  c.ip.-Mjt\ 
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to  adequat(  ily 
experience  d 
twelve  months 
Docket  No 
to  construdt 
McBride  C  impre; 
further  stal  es 
reclassify  t  le 
abandonee 

Comment 
accordanc 
at  the  end 


compress  the  throughout 
at  that  station  for  the  past 
I.  Ozark  was  authorized  in 
CP78-532.  et  ai,  inter  alia, 
and  operate  the  Stephens 
sssor  Station.  Ozark 
that  it  proposes  to 
facilities  proposed  to  be 
herein,  for  future  use. 
date:  January  31, 1995,  in 
with  Standard  paragraph  F 
)f  this  notice. 
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Standard  #aragraphs 

p  erson  desiring  to  be  heard  or 
protest  with  reference  to 
_tion  should  on  or  before  the 
(  ate,  file  with  Federal  Energy 
Commission,  Washington, 
,  a  motion  to  intervene  or  a 
iccordance  with  the 

of  the  Commission's  Rules 
and  Procedure  {18  CFR 
385.211)  and  the  Regulations 
slatural  Gas  Act  (18  CFR 
1  protests  filed  with  the 
in  will  be  considered  by  it  in 
g  the  appropriate  action  to  be 
ill  not  serve  to  make  the 
parties  to  the  proceeding, 
wishing  to  become  a  party 
ling  or  to  participate  as  a 
_,  hearing  therein  must  file  a 
ntervene  in  accordance  with 
's  Rules, 
notice  that,  pursuant  to 
contained  in  and  subject  to 
i  ction  conferred  upon  the 
rgy  Regulatory  Commission 
7  and  15  of  the  Natural  Gas 
Commission's  Rules  of 
Procedure,  a  hearing  will 
thout  further  notice  before  the 
or  its  designee  on  this 
if  no  motion  to  intervene  is 
n  the  time  required  herein,  if 

on  its  owTi  review  of 
finds  that  a  grant  of  the 
and/or  permission  and 
or  the  proposed  abandonment 
1  by  the  public  convenience 
ty.  If  a  motion  for  leave  to 
is  timely  filed,  or  if  the 

on  its  own  motion  believes 
hearing  is  required,  further 
uch  hearing  will  be  duly 


fui  ther  1 


Ei  ergy '. 


lors 


Comrr  ission 


neces  si 


imission 


procedure  herein  provided 
otherwise  advised,  it  will  be 
■y  for  applicant  to  appear  or 
.ited  at  the  hearing, 
aerson  or  the  Commission's 
within  45  days  after  issuance 
notice  by  the  Commission, 
to  Rule  214  of  the 
s  Procedural  Rules  (18  CFR 
motion  to  intervene  or  notice 
e  ntion  and  pursuant  to 
of  the  Regulations  under  the 


Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  95-1239  Filed  l-lB-95;  8:45  ami 

BILLING  CODE  6717-01-1111 

[Docket  No.  CP95-143'-000,  et  al.] 

Southern  Natural  Gas  Co.,  et  al.; 
Natural  Gas  Certificate  Filings 

lanuary  11. 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southern  Natural  Gas  Co. 

IDocket  No.  CP95-143-OOOi 

Take  notice  that  on  January  4, 1995. 
Southern  Natural  Gas  Company 
(Southern).  Post  Office  Box  2563, 
Birmingham,  Alabama  35202-2563. 
filed  in  Docket  No.  CP95-143-000  an 
application  pursuant  to  Section  7  (b) 
and  (c)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
approximately  3.0  miles  of  its  existing 
4-inch  Graniteville  Line  along  with  its 
existing  Graniteville  Meter  Station  and 
submeasurement  station  and  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  approximately  3.5 
miles  of  a  new  8-inch  Graniteville  Line 
replacement  pipeline  with  a  new- 
regulator  station  and  a  new  meter 
station  located  in  Aiken  County,  South 
Carolina  in  order  to  provide  additional 
firm  transportation  service  to 
Graniteville  Company  (Graniteville).  an 
existing  industrial  customer,  at  its  plant 
located  in  Graniteville,  South  Carolina, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Southern  proposes  to  replace  its 
existing  4-inch  Graniteville  Line  with  a 
new  8-inch  Graniteville  Line  extending 
approximately  3.5  miles  northwesterly 
from  approximately  Mile  Post  501  on 
Southern's  South  Main  Lines  in  Aiken 
County,  South  Carolina  to  a  new  dual  4- 
inch  meter  station  at  Graniteville's 
plant.  Southern  also  proposes  to  install 
a  new  regulator  station  at  approximately 
milepost  2.6  on  the  new  8-inch 
Graniteville  Line.  Southern  states  that 


the  new  8-inch  Graniteville  Line  would  - 
follow  the  existing  4-inch  pipeline  for 
approximately  0.9  miles,  but  would 
traverse  a  separate  route  for 
approximately  2.6  miles  in  order  to 
avoid  congested  areas. 

Southern  proposes  to  abandon,  in 
place,  approximately  3.0  miles  of  its 
approximately  3.5  miles  existing  4-inch 
Graniteville  Line.  Southern  states  that 
approximately  0.5  miles  of  the  4-inch 
pipeline  between  mileposts  2.810  and 
2.317  would  remain  in  service  to 
continue  to  serve  Southern's  three 
existing  customers  off  taps  located  on 
this  portion  of  pipeline  which  would  be 
tied  into  the  new  8-inch  Graniteville 
Line.  Also,  Southern  proposes  to 
abandon  its  existing  Graniteville  meter 
station  which  would  be  replaced  by  the 
new  duel  4-inch  meter  station  at  the 
plant  and  to  abandon  the 
submeasurement  station  located  at  the 
plant  by  transfer  of  ownership  to 
Graniteville  for  use  by  Graniteville  in  its 
plant  operations. 

Southern  estimates  the  cost  of  these 
facilities  to  be  $2,168,200  which  would 
be  financed  through  the  use  of  short 
term  financing  and  available  cash  from 
operations  and  ultimately  from 
permanent  financing. 

Southern  proposes  to  construct  the 
facilities  to  deliver  an  additional  3.625 
Mcf  of  natural  gas  per  day  on  a  firm 
basis  to  Graniteville.  Southern  states 
that  it  provides  firm  transportation 
ser\'ice  to  Graniteville  pursuant  to  an 
existing  service  agreement  between 
Southern  and  Texican  Natural  Gas 
Company  (Texican),  a  marketer,  dated 
August  21, 1992.  Southern  states  that 
Southern  and  Texican  have  entered  into 
a  service  agreement  dated  September  23. 
1994.  to  provide  an  additional  firm 
transportation  service  of  3,625  Mcf  of 
natural  gas  per  day  for  Graniteville  for 
a  ten  year  term  under  Rate  Schedule  FT 
subject  to  the  authorization  to  install  the 
replacement  facilities  requested  herein. 

Comment  date:  February  1.  1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  NorAm  Gas  Transmission  Co. 

IDocket  No.  CP95-144-000| 

Take  notice  that  on  January  4,  1995. 
as  supplemented  on  January  9,  1995, 
NorAm  Gas  Transmission  Company 
(NGT).  P.O.  Box  21734,  Shrevepon. 
Louisiana  71151.  filed  in  Docket  No. 
CP95-144-000.  a  request  pursuant  to 
Sections  157.216.  157.205,  and  157. 211 
of  the  Commission's  Regulations  undei 
the  Natiu-al  Gas  Act  (18  CFR  157.21b. 
157.205,  and  157.211)  for  authorization 
to  replace  and  upgrade  existing 
metering  facilities  in  Hempstead 
Countv.  .Arkansas  under  its  blanket 


certificate  issued  in  Docket  Nos.  CP82- 
384-000  and  CP82-384-001,  pursuant 
to  Sections  7(b)  and  7(c)  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

NGT  specifically  proposes  to  replace 
and  upgrade  existing  metering  facilities 
currently  serving  ARKLA,  a  distribution 
division  of  NorAm  Energy  Corporation 
(ARKLA).  NGT  says  it  will  replace  one 
1  V4-inch  AL— 425  positive  meter  and  one 
Vs-inch  regulator  orifice  and  install  one 
lV4-inch  AL-800  positive  meter  and  one 
Vie-inch  regulator  orifice  and  recorder 
on  NGT's  Line  A,  Section  29,  Township 
13  South,  Range  24  West,  Hempstead 
County,  Arkansas  for  service  to 
ARKLA's  existing  Rural  Extension  No. 
745,  serving  both  commercial  and 
domestic  customers.  NGT  states  the 
location  of  the  facihties  to  be  abandoned 
is  the  same  location  as  the  facilities  to 
be  installed.  NGT  explains  ARKLA  has 
requested  larger  measurement  facilities 
to  accommodate  the  addition  of 
commercial  operations. 

NGT  maintains  the  cost  of  the 
metering  facilities  to  be  abandoned  is 
$600.00,  and  the  cost  of  the  facilities  to 
be  constructed  is  estimated  to  be 
$3,163.00.  NGT  says  ARKLA  will 
reimburse  NGT  for  all  construction 
costs.  NGT  states  the  estimated  volumes 
to  be  delivered  through  these  facilities 
are  approximately  5.600  MMBtu 
annually  and  50  MMBtu  on  a  peak  day. 

NGT  states  that  it  will  transport  gas  to 
ARKLA  and  provide  service  under  its 
Order  No.  636  restractured  rate 
scheduled,  that  the  volumes  delivered 
will  be  within  ARKLA's  certificated 
entitlement,  and  that  its  tariff  does  not 
prohibit  the  addition  of  new  delivery 
points.  NGT  asserts  that  it  has  sufficient 
capacity  to  accomplish  the  deliveries 
without  detriment  or  disadvantage  to  its 
other  customers. 

Comment  date:  February  27,  1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Kern  River  Gas  Transmission  Co. 

(Docket  No.  CP95-1 45-000] 

Take  notice  that  on  January  4.  1995. 
Kem  River  Gas  Transmission  Company 
(Kern  River),  P.O.  Box  2511,  Houston,' 
Texas  77252,  filed  in  Docket  No.  CP95- 
145-000  a  request  pursuant  to  Sections 
157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.212)  for  authorization  to  construct, 
own,  and  operate  certain  tap,  metering, 
and  appurtenant  facilities  for  the 
delivery  of  gas  to  Nevada  Power 
Company,  located  in  Clark  County, 
Nevada,  under  Kem  Rivers  blanket 


certificate  issued  in  Docket  No.  CP89- 
2047,  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Kem  River  proposes  to  construct  the 
Harry  Allen  Etelivery  Point  consisting  of 
a  12-inch  tap  and  meter  station,  as  well 
as  a  4400-foot  long  section  of  16-inch 
lateral  pipeline  from  Kem  Riveras 
mainline  to  the  meter  station.  The  meter 
station  and  lateral  will  have  a  nominal 
capacity  of  240,000  Mcf/day.  Ser\'ice  to 
Nevada  Power  will  be  provided  by  Kern 
River  under  its  existing  interruptible 
service  agreement,  as  well  as  for  any  of 
Kern  River's  other  firm  or  interruptible 
shippers  under  the  various  terms  and 
conditions  for  those  Part  284 
transportation  rate  schedules. 

Nevada  Power  will  utilize  the  natural 
gas  at  its  proposed  Harry  Allen  Station 
for  electric  generation  peaking  service. 
The  electric  generation  unit  is  currently 
under  construction  and  expected  to  be 
placed  in  service  in  May  1995. 

Comment  date:  Febmary  27,  1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
inter\'ene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.21 4- or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  inter\  ene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulator^'  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 


are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  .Section  7  of 
the  Natural  Gas  .\ct. 
Lois  D.  Cashell, 
Secretary: 

(PR  [)oc.  1240  Piled  1-18-95:  8:45  am) 
BILLING  COOE  671 7-01 -M 


(Project  No.  11287-001  Alaska] 

Lace  River  Hydro;  Surrender  of 
Preliminary  Permit 

January  12.  1995. 

Take  notice  that  Lace  River  Hydro. 
Permittee  for  the  Lace  River  Project  .\'o. 
11287.  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  for  Project  No. 
11287  was  issued  November  9.  1992. 
and  would  have  expired  October  31. 
1995.  The  project  would  have  been 
located  on  an  unnamed  lake  and  creek 
in  the  first  Judicial  District  on  Prince  of 
Wales  Island.  Alaska. 

The  Permittee  filed  the  request  on 
January  4.  1995,  and  the  preliminary 
permit  for  Project  No.  11287  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Sunday  or 
holiday  as  described  in  18  CFR 
385.2007.  in  which  case  the  permit  sh.ill 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  siff. 
to  the  extent  provided  for  under  18  CI-  K 
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part  4.  may  ie  filed  bn  the  next  business 

day. 

l.oi&  D.  Cashe  1, 

Sei:n!lary. 

IKR  Doc.  95-^241  Filed  1-18-45:  8:4,')  aiul 
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Co.;  Notice  of 
to  Amend  Certificate 


that  on  January  9. 1995, 
Company  (ANR).  500 
Center,  Detroit,  Michigan 
in  Docket  No.  CP89-637- 
lOn  pursuant  to  Section 
Natural  Gas  Act  to  amend  a 
public  convenience  and 
isiued  in  ANR  Pipeline 

Certificate),  all  as  more  fully 
he  application  on  file  with 
on  and  open  to  public 

Ceijtificate,  ANR  was 
among  other  things,  to 
Sulphur  Springs 
Station  in  Henry  County. 
!  Certificate  authorized  the 
and  operation  of  5.400  HP  of 
at  the  Sulphur  Springs 
Hoivever.  ANR  determined  that 
economical  compressor 

for  this  installation  is  5.70U 


by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
unnecessary  for  ANR  to  apptiar  or  be 
represented  at  the  hearing. 
L^iis  D.  Cashell, 
StH:retar\: 

IF'K  Dot;  95-1242  Filed  l-lH-95;  tt:45  ami 
BILUNG  CODE  8717-01-M 


that  the  Certificate  be 
reflect  the  installation  of 
compression  instead  of  the 
aijthorized  in  the  Certificate. 

desiring  to  be  heard  or  to 
p  rotest  with  reference  to  said 
should  on  or  before 
1995,  file  with  the  Federal 
ory  Commission, 
D.C.  20426,  a  motion  to 
a  protest  in  accordance 
re4uirements  of  the 

's  Rules  of  Practice  and 
18  CFR  385.214  or  385.213) 
ations  under  the  Natural 
CFR  157.10).  All  protests 

Commission  will  be 
>v  it  in  determining  the 
action  to  be  taken  but  will 
make  the  protestants  parties 
proceeding.  Any  person  wishing 
party  to  a  proceeding  or  to 
as  a  party  in  any  hearing 
file  a  motion  to  intervene 
» with  the  Commission's 

notice  that,  pursuant  to 
contained  in  and  subjtJct  t(» 
conferred  upon  the 
Rcgulatorv-  Commission 


tie  I 


lU  >t 


■^-»HJ{r.t  61.032(1991). 


[Docket  No.  ER95-21 8-000] 

Koch  Power  Services,  Inc.;  Notice  of 
issuance  of  Order 

I.inuary  13.  1995. 

On  November  25. 1994,  Koch  Power 
Services,  Inc.  (Koch)  submitted  for  filiiig 
a  rate  schedule  under  which  Koch  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer.  Koch 
also  requested  waiver  of  various 
Commission  regulations.  In  particular. 
Koch  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
Part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  Koch. 

On  January  4,  1995.  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  imder  Part 
34  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabiUty  by  Koch  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E..  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  Koch  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  iudorser, 
suretv,  or  otherwise  in  respect  of  any 
st^curity  of  another  person:  provided 
that  such  i:;suanco  or  assumption  is  for 


some  lawful  object  within  the  corporate 
purposes  of  the  appficant,  and 
compatible  with  the  corporate  purposes 
of  the  applicant,  and  compatible  with 
the  public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

The  Commission  reserves  the  right  lo 
require  a  further  showing  that  neither 
public  nor  private  interests  will  bo 
adversely  affected  by  continued 
approval  of  Koch's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  fifing  motions  to  intervene 
or  protests,  as  set  forth,  above,  is 
February  3,  1995. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch.  Room  3308.  941 
North  Capitol  Street.  N.E.  Wa.shington. 
D.C. 20426.     . 
Lois  O.  Cashell. 
Svcrftary-. 

|FR  D(x.  95-129H  nlwi  1-18-95;  R:45  anil 
BILLING  CODE  6n7-«1-M 


[Docket  No.  ER95-74-000] 

Mesquite  Energy  Services,  Inc.;  Notice 
of  Issuance  of  Order 

Ianuar>13.1995. 

On  October  26, 1994  and  November 
21, 1994,  Mesquite  Energy  Services,  Inc. 
(Mesquite)  submitted  for  filing  a  rate 
scheduie  under  which  Mesquite  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer. 
Mesquite  also  requested  waiver  ot 
various  Commission  regulations.  In 
particular,  Mesquite  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Mesquite. 

On  January  4,  1995,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Mesquite  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulator}-  Commission, 
825  north  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
383.214). 

Absent  a  request  for  hearing  within 
tliis  period,  Mesquite  is  authorized  to 
i.ssue  securities  and  assume  obligations 


or  liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Mesquite's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  3.  1995. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch.  Room  3308.  941 
North  Capitol  Street.  N'E.  Washington. 
DC  20426. 
Lois  D.  Cashell. 
Sf^rretary- 

|FR  Doc.  95-1299  Fii.'d  1-18-95:  8  45  j.-nj 
BILLING  CODE  6717-01-M 


[Docket  No.  ER95-1 92-000] 

National  Power  Management 
Company;  Notice  of  Issuance  of  Order 

jiKUiary  13.  1995. 

On  November  15.  1994,  National 
Power  Management  Company  (N'PMC) 
submitted  for  filing  a  rate  schodulo 
under  which  NP.VIC  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  \P,MC  also 
requested  waiver  of  various  Commission 
regulations.  In  particular.  NP.MC 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  NPMC. 

On  January  4.  1995.  pursuant  to 
delegated  authority,  the  Director. 
Division  of  Applications.  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  undcjr  Part 
34.  subject  to  the  following; 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  lo  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  NPMC  should  file  a  motion 
to  intervene  or  protest  with  the  F(;(ieral 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  2042B.  in  accordance  with  Rul(!s  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.21 1 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  NPMC^  is  aiit.hnrized  to  issue 
securities  and  assume  oljii-'ations  or 


liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person:  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  NPMC's  issuances  of 
securities  or  assumptions  of  liability 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  inter\  ene 
or  protests,  as  set  forth  above,  is 
February  3.  1995. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch.  Room  3308.  941 
North  Capitol  .Street.  NE..  Washington. 
DC  20426. 
Lois  D.  Cashell. 
Sivretary 

iFR  D()(    95-1300  l-iit.'d  1-18-95;  8:45  iinil 
BILLING  CODE  6717-01-M 


[Docket  No.  MG88-55-006] 

Panhandle  Eastern  Pipe  Line  Co.; 
Notice  of  Filing 

liijuiary  12.  1995. 

Take  notice  that  on  January  5,  1995. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  filed  its  revised  standards 
of  conduct  under  Order  Nos.  497  ft 
sPij.^  and  Order  Nos.  566  ft  seq.- 
Panhandle  states  that  it  is  revising  its 
standards  of  conduct  to  incorporate  the 


■  (J:<:.:r  No.  497.  5J  KK  221.19  Diine  14.  19HH'.  lit 
i  tKC  .Siols.  a  R.'8S.  \  :i0.820  (19881:  Or<i«r  No.  A^7- 
.\.  o.-diT  on  rrheari.-ig.  54  FR  52781  (D«i;prr.bfr  22. 
!'IH91,  III  KKRC  S!a;s.  &  Regs.  1  30.8ti8  11989':  Orr.f; 
No.  497-B.  orJer  extending  sunset  ddte.  55  KR 
53291  iDpc.eiiiber  28.  1990).  Ill  FER{.  Stals.  &  Re^s. 
H  30.908  11990):  (Irrier  No.  497-r.  order  •'\!e:id;r.g 
^un.s.'i  c.d'r.  57  KR  9  llanurtry  2.  1992).  Ill  KliRC 
S!i.!s  .S,  Regs,  t  30.934  (19911.  re.'-.earing  denied.  57 
l"R  5815  !Febru.iry  18.  1992).  58  KERC  ^61.139 
1 1992j:  Tenneco  (;<is  v   FERC  iaffir.Tied  in  jjo.-:  r.r.d 
n-.-iiimdcd  ill  jwrt).  9»)yl-   2d  1187  (D.C.  Cir   1992!: 
(Irder  No.  497-D.  order  on  re.Tid::d  .ind  evte.-.di:'.); 
■,i;nse:  d«te.  Ill  KERC  .St,);s.  &  Regs.  1  30.958 
;December  4.  19921.  57  ER  58978  IDer.emljer  U. 
1992):  Order  No.  497-E.  order  on  reiie,iring  arid 
extending  SLnset  d,i!e.  59  1-R  243  (|d:i..drv  4.  19941. 
t>5  EERC  t61.381  (Dei ember  23.  1993;:  6rd.-r  No 
497-E'.  order  denying  rehearing  dnd  grar.iing 
<  iarif.idiion.  59  ER  15336  (.^pril  1.  1994).  b6  EERC 
«lt.l.347  IM^rih  24.  1994): and  Order  No.  497-(j. 
or(!er  extending  iunse!  date.  59  ER  32884  ;|.i:".e  27 
l'l')4).  II!  EERC  Stats.  &  Regs.  1 3n.9'H>  i|..r.e  17 
1994). 

-  .Ston(idrd«  of  ('ondui  l  and  Repiir:i:;g 
Rei;uire.T.e::;s  tor  Transportation  a.td  .\:;i!i..;,' 
r-dn.-rfi  tions.  Onier  No  5bb.  59  ER  32885  'I  .:.e  27 
19941.  Ill  EERC  Slats.  &  Reg>.  fl  30.997  ;|uiif  17 
I994>:  Order  No.  5tt(i-.\.  order  on  rehe,!ri:ig  "'•  ER 
52.891)  ;()<!ol)i.r  20.  1494'.  ti9  EER(:^in.044 
O.  •.)l>r  14.  1994). 


changes  required  by  Order  No.  566-A 
and  the  Commission's  December  7,  1994 
order.' 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  21 1 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214  (1994)).  All  such  motions  to 
inter\ene  or  protest  should  be  filed  on 
or  before  January  27, 1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  b«? 
taken  but  will  not  ser\e  te  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  publii 
inspection. 
Lois  D.  Cashell. 
Secrt'tary: 
IFR  Doc.  95-1243  Filed  1-18-95:  8:45  ami 
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Southwest  Gas  Storage  Co.;  Notice  of 
Filing 

[Docket  No.  MG91 -2-004] 

January  12.  1995. 

Take  notice  that  on  January  5.  1995. 
.Southwest  Gas  Storage  Company 
(Southwest),  filed  its  revised  standards 
of  conduct  under  Order  ,Nos.  497  et. 
seq.^  and  Order  Nos.  566  ft  seq.- 
.Southwest  states  that  it  is  revising  its 
standards  of  conduct  to  incorporate  th'- 
changes  required  by  Order  No.  566- .A 


'ri9  EERCtl>1.310  il994). 

■Order  No.  497.  53  ER  22139  (lure  14.  niJ  .  HI 
EERC  Slats.  S  R.gs.^  30.820(1988):  Order  No  49"- 
;\.  order  on  rehearing.  54  FR  52781  IDe(eir.bt>r  22. 
1989).  1  30.868  (19891  III  EERC  Stats.  &  R.'gH  <);,;..; 
No.  497-B.  ordir  exteniiing  sunset  date.  55  ER 
53291  lUecemtwr  28.  1990).  Ill  EERC  Sta^   .s.  fV^.- 
1  30.<)08  (1990).  Order  No.  497-C.  order  ex',     .:.    . 
sunset  d.Me.  57  ER  9  (January  2.  1992J.  Ill  EE.Kl . 
Stats,  i  R»^s.  t  30.934  (1991).  rehearing  denier,    "i" 
E"R5815(Eebruarv  18.  1992).  58  EERC  1611 39 
11992):  Ter.neco  Gas  V  EERC  (affirmed  in  p.=.1  «;..; 
remanded  in  (wrt).  969  E  2d  1187  (DC.  Cir.  I'i92 
III  EERC  Slats.  &  Regs.  1  30.958  (December  4.  I'wj 
.  57  ER  58978  (December  14.  1992):  Order  Nn  4«7- 
t.  order  on  rehearing  and  extending  sunset  d^te  i'« 
ER  243  (ian.iary  4.  1994).  65  Fi;RC  161.381 
, December  23.  1993):  O.'der  No.  497-F.  order 
denying  rehearing  and  granting  clarificalion.  5'<  ER 
15336  (.\].ril  1.  1994).  66  FtRC  161.347  I  Men  h  24. 
1994):  and  Order  No.  497-C,.  order  exteniiir.s  sJ.".*-' 
date.  59  ER  32884  :|une  27.  19940.  II!  FERC  "-:..■-. 
&  Regs.  1  10.996  [June  17.  1994). 

-Standards  of  Conduct  and  Reporting 
Requirements  for  rransportalion  and  .Affl:i.»;e 
'lansactions.  Order  No.  566.  59  FK  328«5  |!.;:  •  .  * 
19'M).  Ill  ELRC  Stats.  &  Ke^s.  1  30.997  IJ.; .    r 
1994):  Ori'.er  No.  5b6-.\.  onier  on  rehear;  :\i.- 
52.896  (Ortolwr  20.  19'I4'.  b>J  EERC  •1.1.044 
.(lifoljer  14.  19<)4l. 
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and  the  Commission's  December  7, 1994 

order.^ 

Texas  Eastern  states  that  copies  of  this 
filing  have  been  mailed  to  all  parties  on 
the  official  service  list  compiled  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  be  hoard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426,  in  accordance  with  Rules 
211  or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  {18  CFR  385.211 
or  385.214  (1994)).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  January  27, 1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'cne.  Copies 
of  this  filing  are  on  file  with  the 
commission  and  are  available  for  public 
inspection. 
l.ois  D.  Cashell, 
Sertvtar): 
IFR  Dot.  95-1245  Filed  l-lH-95:  H:45  ami 
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197,  53  FR  22139  ()une  14.  lUHB).  Ill 

Regs.  130.820  (1988):  Order  No.  497- 

Baring.  54  FR  52781  (De<:<™tier  22. 
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extending  sunset  dale.  55  FR 
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130.934  (1991).  rehearing  denied.  57 
rv  18.  1992).  58  FERC  161.139 
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FERC  Stats.  *  Regs.  130.958 
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^o.  497-E.  order  on  rehearing  and 

date.  59  FR  243  (lanuary  4. 19941. 

381  (December  23.  1993);  Order  No. 
denying  rehearing  and  granting 
59  FR  15336  (April  1. 1994),  66  FERli 
ch  24,  1994);  and  Order  No.  497-t;. 
ng  sunset  date.  59  FR  32884  ()une  27. 
Stats.  &  Regs.  130.996  ()iinc  17. 
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[Docket  No.  ER95-62-000] 

TexPar  Energy,  Inc.;  Notice  of 
Issuance  of  Order 


Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  TexPar  is  authorized  to 
issue  securities  and  assume  obligation'; 
or  liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  pubfic  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neitlier 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  TexPar's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  moUons  to  intervene 
or  protests,  as  set  forth  above,  is  January 

26  1995. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  Room  3308,  941 
North  Capitol  Street,  NE.,  Washington. 
DC  20426. 
Lois  D.  Cashell, 
Sf'creforv'. 
IFR  Doc.  95-1301  Filed  l-lB-95:  8:45  ami 
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of  Conduct  and  Reporting 
for  Transportation  and  Affiliate 
Order  No.  566.  59  FR  32885  (lune  27. 
Stats.  &  Regs.  130.997  (June  17. 
o.  566-A.  order  on  rehearing.  59  FK 
20.  1994).  69  FERC  lbl.044 
1994). 


January  13.  1995. 

On  October  24, 1994  and  Ntiveiuber 
10,  1994,  TexPar  Energy,  Inc.  (TexPar) 
submitted  for  filing  a  rate  schedule 
under  which  TexPar  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  TexPar  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  TexPar 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  TexPar. 

On  December  27,  1994,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  TexPar  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  C^itol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 


•69  FERC  161.310  (1994). 


[Docket  No.  CP95-1 48-000) 

Transcontinental  Gas  Pipe  Line  Corp.; 
Notice  of  Request  Under  Blanket 
Authorization 

ianuury  12, 1995. 

Take  notice  that  on  January  10.  1995. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  Po.st  Office  Box 
1396,  Houston,  Texas  77251.  filed  in 
Docket  No.  CP95-148-000  a  request 
pursuant  to  Section  157.205  of  the 
Commission's  Regulations  to  construct 
and  operate  facihties  to  expand  an 
existing  point  of  delivery  to  Public 
Service  Electric  &  Gas  Company 
(PSE&G)  and  to  abandon  an  existing  4- 
inch  tap  and  approximately  300  feet  of 
4-inch  pipeline  located  in  Clifton, 
Passaic  County,  New  jersey  (Clifton 
delivery  point)  under  Transco  s  blanket 
certificate  issued  in  Docket  No.  CP82- 
426-000,  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection 

Transco  proposes  to  expand  the 
Chfton  dehvery  point,  requested  by 
PSE&G,  by  removing  and  retiring  the 
existing  4-inch  tap  on  Transco's 
Caldwell  Loop  Line  and  approximately 
300  feet  of  4-inch  pipeline  connecting 


the  PSE&G  metering  facilities;  and  to 
construct  and  operate  a  new  8-inch  tap 
on  Transco's  36-inch  Caldwell  Loop 
Line  "B"  at  milepost  1831.70  and 
approximately  300  feet  of  8-inth 
pipeline  and  a  meter  station  at  the 
existing  Clifton  delivery  point  site. 
Tran.sco  states  that  PSE&G  would 
rt'imburse  Transco  for  all  the  cost  of 
these  facilities  estimated  to  be  $636,532. 
Transco  states  that  Transco  currently 
delivers  up  to  10,000  Mcf  of  natural  gas 
per  day  (Mcf/d)  to  PSE&G  at  the  Clifton 
delivery  point  and  that  with  the 
proposed  expansion  would  be  able  to 
deUver  up  to  50,000  Mcf/d  on  a  firm 
and 'or  interruptible  basis  at  the  Clifton 
delivery  point. 

Transco  states  that  it  is  not  proposing 
to  alter  the  total  volumes  authorized  for 
delivery  to  PSE&G.  The  addition  of  this 
delivery  point  would  have  no  impact  on 
Traiistio's  peak  day  deliveries  and  little 
or  no  impact  on  Transco's  annual 
dtjliveries,  and  is  not  prohibited  by 
I  ran.sco's  tariff. 

.Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Ctmimission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
(if  intervention  and  pursuant  to  Section 
1.S7.205  of  the  Regulations  undtT  the 
Natural  Gas  Act  (18  CFT  157.205)  a 
{•rotest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
1)1'  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  bo  treated  as  an  applicatitm  for 
authorization  pursuant  to  St'ftion  7  of 
the  Natural  Gas  Act. 
l.ois  D.  Cashell, 
Sftretar}'. 

\VK  Ut^.  95-1246  Fih-d  1-18-95:8:45  a.iij 
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[Docket  No.  MG88-64-005] 
Trunkline  Gas  Co.;  Notice  of  Filing 

|dmiar>- 12,  1995. 

Take  notice  that  on  January  5, 1995. 
Trunkline  Gas  Company  (Trunkline). 
filed  its  revised  standards  of  conduct 
under  Order  Nos.  497  et  seg.'  and  Order 


'Order  No.  497.  53  KR  221  ;J9  Ouni-  14.  1988).  Ill 
I  mc  Stats.  &  Regs.  1 30.820  (1988):  Order  No.  497- 
,\.  order  on  rehearing.  54  FR  52781  (De<;eniber  22. 
I«t8<t).  Ill  FERC  Stats.  &  R»^v  30.866  (1989):  Ordpr 
No.  497-B.  order  extending  sunset  date,  55  FR 
53291  (DecenAer  28,  1990).  Ill  FERC  Stats.  &  Kegs 
1 30.906  (1990):  Order  No.  497-C  order  extending 
sunset  date.  57  FR  9  (January  2. 1992).  ID  FERC 
Slats.  &  Regs.  1 30.934  (1991 ).  rehearing  denit-d.  57 


Nos.  566  et  seq.'^  Trunkline  states  that  it 
is  revising  its  standards  of  conduct  to 
incorporate  the  changes  required  by 
Order  No.  566-A  and  the  Commission's 
December  7. 1994  order.^ 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214  (1994)).  All  such  motions  to 
inter\'ene  or  protest  should  be  filed  on 
or  before  January  27, 1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  iliter\ene.  Ct)pies 
of  this  Cling  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secre/nr>'. 
IFR  Doc.  95-1247  Filed  l-l«-95:  «:45  ami 
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[Docket  No.  MG90-3-004] 

Trunkline  LNG  Co.;  Notice  of  Filing 

Iiir:i;ary  12.  1995. 

Take  notice  that  on  January  5. 1995. 
Tninkline  LNG  Company  (Trunkline 
LNG)  filed  its  revised  standards  of 
conduct  under  Order  Nos.  497  et  seq.' 


IR  5815  (February  18. 19921.  58  FKKC  161.139 
(1992):  Tenneco  Cas  v.  FFRC  (afrimied  in  part  and 
remanded  in  part).  969  F.  2d  1 187  (U.C_  Cir.  1992): 
Order  No.  497-U,  order  on  remand  and  extending 
sun.set  date.  II!  FERC  Stats.  &  Regs.  1  30.958 
(Decenber  4.  1992).  57  FK  58978  (December  14. 
1992):  Order  No.  497-E.  order  on  rehearing  and 
extending  sunset  date.  59  FR  243  (Januarv  4.  19941. 
65  FERC  1 61.381  (December  23. 1993);  Ortler  No. 
497-F.  order  denying  rehearing  and  granting 
clarification.  59  FR  15336  (April  1.  1994).  66  h"ERC 
161.347  (March  24.  1994):  and  Order  No.  497-C. 
order  extending  sunset  date.  59  VR  32884  (June  27, 
1994).  Ill  FERC  Stats.  &  Regs.  1  30.996  (June  17, 
1994). 

'.Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  AfTiliate 
Transactions,  Order  No.  566,  59  FK  32885  (June  27. 
J 994),  III  FERC  Stats,  ft  Regs.  1  30.997  (June  17, 
19»4);  O.-der  Ko.  566-A.  order  on  rehearing.  59  FK 
52.896  (October  20.  1994).  69  FERC  161.044 
(Ortoiier  14.  1994). 

'69  FEKC  161.310  (1994). 

'OrderNo.  497.  53  FR  22139  (lure  14.  1988).  Ill 
FEKC  StaU.  ft  (legs.  1 30.820  (1988):  Order  Na  497- 
A.  order  on  rehearing.  54  FR  52781  (December  22. 
1989).  in  FERC  Stats,  ft  Regs.  1 30.868  (1989):  Order 
No.  497-B.  order  extending  sunset  date.  55  FR 
53291  (December  28.  1990).  Ill  FEKC  Stats,  ft  Regs 
1 30,908  (1990):  Order  No.  497-C.  order  extending 
sunset  date.  57  FR  9  (January  2.  1992).  IIJ  HiRC 
Stat.-,,  ft  Kegs.  1 30.934  (1991):  rehearing  denied.  57 
Ht  5815  (February  18,  1992).  58  FERC  161,139 
(1992)-  Tenneco  Gas  v.  FERC  (affirmed  in  part  and 
remanded  in  part).  969  F.  2d  1187  (D.C  Cir.  1992J: 


and  Order  Nos.  566  et  seq.^  Trunkline 
LNG  states  that  it  is  revising  its 
standards  of  conduct  to  incorporate  the 
changes  required  by  Order  No.  566-A 
and  the  Commission's  December  7,  1994 
order.' 

Any  person  desiring  to  Ixj  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  llie  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.21 1 
or  385.214  (1994)).  All  such  motions  to 
inter\ene  or  protest  should  be  filed  on 
or  before  January  27, 1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  ser^e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  f(»r  public 
inspection. 
Lois  D.  CasheU, 
StKFPtary. 

II  R  DtK  .  9.5-1 248  Filed  l-lK-95:  8  45  and 
BILLING  COOC  CTIT-OI-M 


[Docket  No.  ER95-1 87-000) 

Utility-2000  Energy  Corp.;  Notice  of 
Issuance  of  Order 

lanuary  13. 1995. 

On  November  14, 1994.  lJtilify-2000 
Energy  Corp.  (Utility-2000)  submitted 
for  filing  a  rate  schedule  under  which 
Utility-2000  will  engage  in  wliolesale 
electric  power  and  energy  transactions 
as  a  marketer.  Utility-20G0  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  Utility-2000 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  Utility-2000. 

On  December  29,  1994,  pursuant  to 
delegated  authority,  the  Director. 


Order  Na  497-D.  order  on  remand  and  extending 
sunset  date.  Ill  FEKC  Stats,  ft  Regs.  1  30.958 
(December  4.  1992).  57  FR  58978  (Deci  raber  14, 
1992);  Order  No.  497-E.  order  on  rehearing  and 
extending  sunset  date.  59  FR  243  (Januarv  4.  1994). 
65  FERC  161.381  (December  23.  1993):  Order  No. 
497-F.  order  denving  rehearing  and  granting 
clarincation.  59  FR  15336  (April  1.  1994).  66  FERC 
1 61.347  (March  24,  1994);  and  Order  No.  497-G. 
order  extending  sunset  date.  59  FK  32B84  (June  27 
1994).  m  FERC  Suts.  ft  Regs.  1  30.996  (lune  17. 
1994). 

-Standards  of  Conduct  and  Reporting 
Kequirements  for  Transportation  and  .^tfiliate 
Transactions.  Order  No.  566.  59  FK  32685  (June  27 
1994).  in  FERC  Stats,  ft  Regs.  1 30.997  (June  17. 
1994);  Order  No.  566-A.  order  on  rehearing.  59  FR 
52.896  (October  20.  1994).  69  FEKC  1 61.044 
(October  14.  1994). 

"•69  FERC  161.310  (1994). 
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a  request  for  hearing  within 
Utility-2000  is  authorized  to 
and  assume  obligations 
ies  as  a  guarantor,  indorser, 
otherwise  in  respect  of  any 

of  another  person;  provided 
issuance  or  assumption  is  for 
ful  object  within  the  corporate 
of  the  applicant,  and 

)le  with  the  public  interest,  and 

ably  necessary  or  appropriate 

purposes. 

ission  reserves  the  right  to 
further  showing  that  neither 
private  interests  will  be 
affected  by  continued 
of  Utility-2000's  issuances  of 
or  assumptions  of  liability, 
is  hereby  given  that  the 
for  filing  motions  to  inter\'ene 
s,  as  set  forth  above,  is  January 
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of  the  full  text  of  the  order  are 
from  the  Commission's  Public 
Branch,  Room  3308,  941 
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Cishell, 
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CCDE 


Office  of  Hearings  and  Appeals 


(t 


Issuance  of  Proposed 
and  Order  During  the  Week  of 
3  Through  October  7, 1994 

the  week  of  October  3  through 
7,  1994,  the  proposed  decision 
r  summarized  below  was 

the  Office  of  Hearings  and 
of  the  Department  of  Energy 
to  an  application  for 


egard 
ic  n. 


the  procedural  regulations  that 
exception  proceedings  (10 
p^rt  205,  subpart  D),  any  person 
be  aggrieved  by  the  issuance 
)osed  decision  and  order  in 
may  file  a  written  notice  of 


objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  this  proposed 
decision  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays. 

Dated:  January  12.  1995. 
Richard  W.  Dugan, 
Acting  Director,  Office  of  Hearings  and 
Appeals. 

Lovelace  Gas  Service.  Inc.  Orlando.  FL, 
LEE-0131  Reporting  Requirements 

Lovelace  Gas  Service,  Inc.  filed  an 
application  for  Exception  from  the 
requirement  that  it  file  Form  EIA-782B. 
The  exception  request,  if  granted,  would 
relieve  the  firm  from  the  obligation  of 
filing  Form  EIA-782B.  On  October  4, 
1994,  the  Department  of  Energy  issued 
a  Proposed  Decision  and  Order  which 
determined  that  the  exception  request 
be  denied. 

|FR  Doc.  95-1351  Filed  1-18-95:  8:45  ami 
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Notice  of  Issuance  of  Proposed 
Decision  and  Order  During  the  Week  of 
Octol)er  17  Through  Octotaer  21, 1994 

During  the  week  of  October  17 
through  October  21,  1994,  the  proposed 
decision  and  order  summarized  below 
was  issued  by  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
with  regard  to  an  application  for 
exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
part  205,  subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 


proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  this  proposed 
decision  and  orders  are  availaole  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234. 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and" 5  p.m.,  except 
federal  holidays. 

Dated:  January  12.  1995. 
Richard  W.  Dugan, 
Acting  Director,  Office  of  Hearings  and 
Appeals. 

Keith  E.  Downward.  Carrollton,  OH, 
LEE-0128  Reporting  Requirement.^ 

Keith  E.  Downward  filed  an 
application  for  Exception  from  the 
requirement  that  his  firm  file  Form  EIA- 
782B.  The  exception  request,  if  granted, 
would  relieve  the  firm  from  the 
obligation  of  fifing  Form  EIA-782B.  On 
October  20, 1994,  the  Department  of 
Energy  issued  a  Proposed  Decision  and 
Order  which  determined  that  the 
exception  request  be  denied. 

IFR  Doc.  95-1352  Filed  1-18-95:  8:45  am| 
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Notice  of  Issuance  of  Proposed 
Decision  and  Order  During  the  Week  of 
December  19  Through  December  23, 
1994 

During  the  week  of  December  19 
through  December  23,  1994,  the 
proposed  decision  and  order 
summarized  below  was  issued  by  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy  with  regard  to  an 
application  for  exception. 


Under  the  procedural  regulations  that 
.ipi)iy  to  exception  proc:eedings  (10  CFR 
part  205,  subpart  D).  any  person  who 
will  ho  aggrieved  by  the  issuance  of  a 
pr<»posed  decision  and  order  in  final 
f(»rm  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  f)e  the  date  of  publication  of  this 
.Motice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
lif  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
fdini.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  ser\ice  of 
the  proposed  decision  and  order.  In  the 
•Jtutement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
frvoption  matter. 

Oipies  of  the  full  text  of  this  proposed 
decision  and  orders  are  available  in  tlie 
Public  Reference  Room  of  the  Office  of 
flearings  and  Appeals,  Room  lE-234. 
Forrtslal  Building,  1000  Independence 
Avenue.  S.W.,  Washington.  D.C.  20585. 
Monday  through  Friday,  betweeii  the 
hours  of  1:00  p.m.  and  5:00  p.m..  except 
federal  holidays. 

Dated:  January  12,  1995. 
Richard  W.  Dugan. 

Acting  Dinfctor.  Office  nfHearins;^  and 
.Appeals. 

Cokrr  Oil.  Inc..  Lake  City.  SC.  I^E-Oltil 
Reporting  Requirements 
C.oker  Oil,  Inc.  filed  an  application  for 
Fxception  from  the  requirement  that  it 
tile  Form  E1A-782B.  The  exception 
re(]uest.  if  granted,  would  relieve  the 
linn  from  the  obligation  of  filing  Form 
E1A-782B.  On  December  19, 1094,  the 
Deportment  of  Energy  issued  a  Proposed 
Decision  and  Order  which  determined 
thitt  the  exception  request  be  denied. 

•I'K  IkH  .  05-135,-^  Filfd  1-18-Q4;  ft;45  iuri] 
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Notice  of  Issuance  of  Proposed 
Decision  and  Order  During  the  Week  of 
October  31  through  November  4,  1994 

During  the  week  of  October  31 
through  November  4, 1994.  the 
proposed  decision  and  order 
sunmiarized  below  was  issued  by  the 
'tfice  ol  Hearings  {tnd  Appeals  of  the 


Department  of  Energy  with  regard  to  an 
application  for  exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
part  205,  subpart  D),  any  person  who 
will  be  aggrieved  by  tlie  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulatiims  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  this  proposed 
decision  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue.  S.W..  Washington,  D.C.  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m..  except 
federal  holidays. 

Dated:  Januarj- 12.  1995. 
Richard  W.  Dugan, 

.Acting  Director.  Office  of  Hearings  and 
.■\pprals. 

John  E.  RetznerOilCo..  Inc..  Sanwm. 
y.V,  Lee-0147  Reporting 
Requirements 

John  E.  Retzner  Oil  Co.,  Inc.  (Retzner) 
filed  an  application  for  Exception  from 
the  provisions  of  the  mandatory 
reporting  requirements  of  Form  EIA- 
782B.  The  exception  request,  if  granted, 
would  excuse  Retzner  from  filing  Form 
F.IA-782B.  On  November  14,  1994,  the 
Department  of  Energy  issued  a  Propo.sed 
Decision  and  Order  which  determined 
that  the  exception  request  be  denied. 

IrR  Doc.  95-1355  Filed  1-18-95:  8:45  ainj 
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Proposed  Implementation  of  Special 
Refund  Procedures 

agency:  Office  of  Hearings  and  Appeals. 
l\?partmoiit  of  Energy. 


ACTION:  Notice  of  proposed 
implementation  of  Special  Refund 
Procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  proposed 
procedures  for  the  disbursement  of 
575,638.48.  plus  accrued  interest,  in 
refined  petroleum  product  violation 
amounts  obtained  pursuant  to  an  April 
10.  1985  Modified  Remedial  Order 
issued  to  Mockabee  Gas  &  Fuel  Co.,  Case 
No.  "VEF-0001  (Mockabee).  The  OHA 
has  tentatively  determined  that  the 
funds  obtained  from  Mockabee,  plus 
accrued  interest,  will  be  distributed  to 
customers  who  purchased  No.  2  beating 
oil  or  kerosene  from  Mockabee  during 
the  period  of  November  1,  1973  through 
December  31, 1975. 

DATES  AND  ADDRESSES:  Comments  must 
he  filed  in  duplicate  within  30  days  of 
publication  of  this  notice  in  the  Federal 
Register,  and  should  be  addressed  to  the 
Office  of  Hearings  and  Appeals.  1000 
Independence  Avenue,  S.W., 
Washington,  DC  20585.  All  comments 
should  be  marked  with  the  reference 
number  VEF-OOOl. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Mann.  Deputy  Director. 
Roger  Klurfeld.  Assistant  Director.Office 
of  Hearings  and  Appeals.  1000 
Independence  Avenue.  S.W.. 
Washington.  DC  20585.  (202)  58(i-2094 
(Mann);  586-2383  (Klurfeld). 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  205.282(1)), 
notice  is  hereby  given  of  the  issuaiice  of 
the  Proposed  E)ecision  and  Order  set  out 
below.  The  Proposed  Decision  and 
Order  sets  forth  the  procedures  that  the 
EXJE  has  tentatively  formulated  to 
distribute  a  total  of  $75,638.48.  plus 
accrued  interest,  obtained  by  the  DOE 
pursuant  to  the  April  10,  1985  Modified 
Remedial  Order  issued  to  Mockabee.  In 
the  Modified  Remedial  Order,  the  DOE 
found  that,  during  the  period  from 
November  1,  1973  through  DecomI»er 
31.  1975,  Mockabee  sold  No.  2  heating 
oil  and  kerosene  in  excess  of  the 
maximum  lawful  selling  price. 

The  OHA  has  proposed  to  distribute 
the  funds  obtained  from  Mockabee  in 
two  stages.  In  the  first  stage,  we  will 
accept  claims  from  identifiable 
purdiasers  of  covered  products  from 
Mockabee  who  may  have  been  injured 
by  the  overcharges.  The  spec;ific 
requirements  which  an  applicant  muM 
meet  in  order  to  receive  a  refiind  are  sit 
out  in  Section  III  of  the  Propt>sod 
Decision.  Claimants  who  meet  these 
specific  requirements  will  be  eligible  to 
receive  refunils  based  on  llic  number  of 
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Filing:  October  18,  1994. 
Illumber:  VEF-0001. 
October  18, 1994,  the  Economic 
Administration  (ERA)  of  the 
of  Energy  (DOE)  filed  a 
for  the  Implementation  of 
i?efund  Procedures  with  the 
Hearings  and  Appeals  (OHA) 
istri^ute  $75,638.48,  plus  accrued 
which  Mockabee  Gas  &  Fuel 
(Mockabee)  remitted  to  the  DOE 

to  a  Modified  Remedial  Order 
i  ssued  by  the  OHA  on  April  10, 

accordance  with  the  provisions 
p  ocedural  regulations  found  at 
part  205,  subpart  V  (subpart  V), 
requests  in  its  Petition  that  the 
blish  special  procedures  to 
rejfunds  in  order  to  remedy  the 
the  regulatory  violations  set 
the  MRO.  This'  Proposed 

and  Order  sets  forth  the  OHA's 
distribute  these  funds. 


es;a 


(ft 


0  1 


the  period  relevant  to  this 
Mockabee  was  a  retailer  of 
I  lating  oil,  kerosene,  diesel  fuel, 
mo|oi  gasoline  in  Upper  Marlboro, 
d.  On  December  18. 1974,  the 
Energy  Administration  (FEA) 
Notice  of  Probable  Violation  to 
Mockabee.  On  January  28. 1975.  the 
FEA  isiied  a  Remedial  Order  (RO)  to 


Mockabee.  finding  that  Mockabee  had 
overcharged  purchasers  of  No.  2  heating 
oil  and  kerosene.  A  further  investigation 
disclosed  additional  overcharges  other 
than  those  cited  in  the  RO,  and  on 
December  22,  1976,  the  FEA  rescinded 
the  RO  and  issued  a  Revised  Remedial 
Order  requiring  Mockabee  to  roll  back 
prices  to  compensate  consumers  who 
were  overcharged  by  Mockabee. 

Mockabee  failed  to  comply  with  the 
Revised  Remedial  Order.  On  April  10, 
1985,  the  ERA  '  issued  a  Modified 
Remedial  Order  which  rescinded  the 
price  rollbacks  it  had  ordered  Mockabee 
to  make.  Instead,  the  MRO  required 
Mockabee  to  pay  to  the  DOE  S29.583.08 
in  assessed  overcharges,  and  an 
additional  $46,071.46  in  interest  due. 
On  September  30.  1985,  Mockabee 
appealed  the  MRO  to  the  OHA.  which 
denied  the  Appeal  on  December  19, 
1985.  Mockabee  Gas  6-  Fuel  Co..  13  DOE 
"B  83,059  (1985).  Mockabee  has  since 
remitted  $75,638.48  in  compliance  with 
the  MRO,  which  is  now  available  for 
distribution  through  Subpart  V. 

II.  Jurisdiction  and  Authority 

The  Subpart  V  regulations  set  forth 
general  guidelines  which  may  be  used 
by  the  OHA  in  formulating  and 
implementing  a  plan  for  the  distribution 
of  funds  received  as  a  result  of  an 
enforcement  proceeding.  The  DOE 
policy  is  to  use  the  Subpart  V  process 
to  distribute  such  funds.  For  a  more 
detailed  discussion  of  Subpart  V  and  the 
authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds,  see 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986  (PODRA).  15 
U.S.C.  4501  et  seq.:  Office  of 
Enforcement,  9  DOE  1  82.508  (1981); 
Office  of  Enforcement,  8  DOE  1 82.597 
(1981). 

We  have  considered  ERA's  Petition 
that  we  implement  a  Subpart  V 
proceeding  with  respect  to  the  funds 
remitted  by  Mockabee  and  have 
determined  that  such  a  proceeding  is 
appropriate.  This  Proposed  Decision 
and  Order  sets  forth  the  OHA 's  tentative 
plan  to  distribute  this  fund.  We  intend 
to  publicize  our  proposal  and  solicit 
comments  from  interested  parties  before 
taking  the  actions  set  forth  in  this 
Proposed  Decision  and  Order. 
Comments  regarding  the  tentative 
distribution  process  set  forth  in  this 
Proposed  Decision  and  Order  should  be 


I  Under  the  DOE  Organization  Act.  42  L'.S.C. 
7151,  el  seq..  and  Executive  Order  12009.  42  Fed. 
Keg.  46:J67  (September  25.  1977).  all  functions 
vested  bv  law  in  the  FEA  were  transferred  lo  and 
vested  iii  the  DOE.  Within  the  DOE.  the  ERA  was 
delegated  the  authority  to  investigate  violations  of 
iipplicable  regulations  and  to  .seek  compliance  of 
those  regulations. 


filed  with  the  OHA  within  30  days  of  its 
publication  in  the  Federal  Register. 

III.  Proposed  Refund  Procedures 

We  propose  to  implement  a  two-stage 
refund  procedure  for  distribution  of  the 
monies  remitted  by  Mockabee  (the 
Mockabee  fund)  by  which  purchasers  of 
No.  2  heating  oil  and  kerosene  from 
Mockabee  during  the  period  covered  by 
the  MRO  may  submit  Applications  for 
Refund  in  the  initial  stage.  From  our 
experience  with  Subpart  V  proceedings, 
we  expect  that  applicants  generally  will 
be  limited  to  ultimate  consumers  ("end 
users").  Therefore,  we  do  not  anticipate 
that  it  will  be  necessary  to  employ  the 
injury  presimiptions  that  we  have  used 
in  past  proceedings  in  evaluating 
applications  submitted  by  refiners, 
resellers,  and  retailers.^ 

A.  First  Stage  Refund  Procedures 

In  order  to  receive  a  refund,  each 
claimant  will  be  required  to  submit  a 
schedule  of  its  monthly  purchases  of 
No.  2  heating  oil  or  kerosene  from 
Mockabee  during  the  period  covered  by 
the  MRO— November  1, 1973  through 
December  31, 1975.  Our  experience  also 
indicates  that  the  use  of  certain 
presumptions  permits  claimants  to 
participate  in  the  refund  process 
without  incurring  inordinate  expense 
and  ensures  that  refund  claims  are 
evaluated  in  the  most  efficient  manner 
possible.  See,  e.g.,  Marathon  Petroleum 
Co.,  14  DOE  185,269  (1986)  [Marathon). 
Presumptions  in  refund  cases  are 
specifically  authorized  by  the  applicable 
Subpart  V  regulations  at  10  C.F.R. 
§  205.282(e).  Accordingly,  we  propose 
to  adopt  the  presumptions  set  forth 
below. 

1.  Calculation  of  Refunds 

First,  we  will  adopt  a  presumption 
that  the  overcharges  were  dispersed 
equally  over  all  of  Mockabee's  sales  of 
products  covered  by  the  MRO  during 
the  period  covered  by  the  MRO.  See 
Permian  Corp.,  23  IXDE  "0  85,034  (1993) 
In  accordance  with  this  presumption, 
refimds  are  made  on  a  pro-rata  or 
volumetric  basis.'  In  the  absence  of 


•If  a  refiner,  reseller,  or  retailer  should  file  an 
application  in  this  refund  proceeding,  however,  we 
will  utilize  the  standards  and  appropriate 
presumptions  established  in  previous  proceedings. 
See,  p.g..  Storks  Shell  Service.  23  DOE  1 85.017 
(1993):  Shell  Oil  Co..  18  DOE  1 85,492  (1989). 

'If  an  individual  claimant  believes  that  it  was 
injured  by  more  than  its  volumetric  share,  it  may 
elect  to  forgo  this  presumption  and  file  a  refund 
application  based  upon  a  claim  that  it  suffered  a 
disproportionate  share  of  Mockabee's  overchargos. 
See,  e.g.,  Mobil  Oil  Corp  ./Atchison,  Topeka  and 
Santa  Fe  Bailroad  Co..  20  DOE  1 85,788  (1990); 
Mobil  Oil  Corp. /Marine  Corps  Exchange  Servici:  1 7 
DOE  1 85,714  (1988).  Such  a  claim  will  be  grantfi! 
if  the  claimant  makes  a  persuasive  showing  that  it 


better  information,  a  volumetric  refund 
is  appropriate  because  the  DOE  price 
regulations  generally  required  a 
regulated  firm  to  account  for  increased 
costs  on  a  firm-wide  basis  in 
determining  prices. 

Under  the  volumetric  approach,  a 
claimant's  "allocable  share"  of  the 
Mockabee  fund  is  equal  to  the  number 
of  gallons  of  covered  product  purchased 
from  Mockabee  during  the  period 
covered  by  the  MRO  times  the  per 
gallon  refund  amount.  In  the  present 
case,  the  per  gallon  refund  is  $0.0612. 
We  derived  this  figure  by  dividing  the 
monies  remitted  by  Mockabee 
($75,638.48)  by  the  total  volume  of 
covered  products  sold  by  Mockabee 
from  November  1,  1973  through 
December  31,  1975  (1,236,132  gallons). 
A  claimant  that  establishes  its  eligibility 
for  a  refund  will  receive  all  or  a  portion 
of  its  allocable  share  plus  a  pro-rata 
share  of  accrued  interest.-* 

In  addition  to  the  volumetric 
presumption,  we  also  propose  to  adopt 
a  presumption  regarding  injury  for  end- 


users. 


2.  End  Users 

In  accordance  with  prior  Subpart  V 
proceedings,  we  propose  to  adopt  the 
presumption  that  an  end  user  or 
ultimate  consumer  of  covered  products 
purchased  from  Mockabee  whose 
business  is  unrelated  to  the  petroleum 
industry  was  injured  by  the  overcharges 
resolved  by  the  MRO.  See,  e.g..  Texas 
Oil  and  Gas  Corp.,  12  DOE  1 85,069  at 
88,209  (1984).  Unlike  regulated  firms  in 
the  petroleum  industry,  members  of  this 
group  generally  were  not  required  to 
keep  records  which  justified  selling 
price  increases  by  reference  to  cost 
increases.  Consequently,  analysis  of  the 
impact  of  the  overcharges  on  the  final 
price  of  goods  and  services  produced  by 
members  of  this  group  would  go  beyond 
the  scope  of  the  refund  proceeding.  Id. 
We  therefore  propose  that  the  end-users 
of  covered  products  purchased  from 
Mockabee  need  only  document  their 
purchase  volumes  from  Mockabee 
during  the  period  covered  by  the  MRO 


was  "overcharged"  by  a  specific  amount,  and  that 
it  absorbed  those  overcharges.  See  Panhandle 
Eastern  Pipeline  Co./Westem  Petroleum  Co..  19 
IX)E  1 85.705  (1989).  To  the  degree  that  a  claimant 
makes  this  showing,  it  will  receive  an  above- 
volumetric  refund. 

*  As  in  previous  cases,  we  propose  to  establish  a 
minimum  refund  amount  of  SI 5.  In  this  proceeding, 
any  potential  claimant  purchasing  less  than  245 
gallons  of  covered  product  from  Mockabee  would 
have  an  allocable  share  of  less  than  $15.  We  have 
found  through  our  experience  that  the  cost  of 
processing  claims  in  which  refund  amounts  of  less 
than  Si  5  are  sought  outweighs  the  benefits  of 
restitution  in  those  instances.  See  Exxon  Corp..  17 
DOE  185,590  (1988) 


to  make  a  sufficient  showing  that  they 
were  injured  by  the  overcharges. 

B.  Refund  Applications  Filed  by 
Representatives 

We  propose  to  adopt  the  standard 
OHA  procedures  relating  to  refund 
applications  filed  on  behalf  of 
applicants  by  "representatives," 
including  refund  filing  services, 
consulting  firms,  accountants,  and 
attorneys.  See,  e.g.,  Stark's  Shell 
Sen'ice,  23  DOE  1 85,017  (1993); 
Texaco,  Inc.,  20  DOE  H  85,147  (1990); 
Shell  Oil  Co..  18  DOE  1 85,492  (1989). 
We  will  also  require  strict  compliance 
with  the  filing  requirements  as  specified 
in  10  CFR  205.283,  particulariy  the 
requirement  that  applications  and  the 
accompanying  certification  statement  be 
signed  by  the  applicant. 

The  OHA  reiterates  its  policy  to 
closely  scrutinize  applications  filed  by 
filing  services.  Applications  submitted 
by  a  filing  service  should  contain  all  of 
the  information  indicated  in  the  final 
Decision  and  Order  in  this  proceeding. 

C.  Distribution  of  Funds  Remaining 
After  First  Stage 

We  propose  that  any  funds  that 
remain  after  all  first  stage  claims  have 
been  decided  be  distributed  in 
accordance  with  the  provisions  of  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986  (PODRA),  15 
U.S.C.  4501-07.  The  PODRA  requires 
that  the  Secretary  of  Energy  determine 
annually  the  amount  of  oil  overcharge 
funds  that  will  not  be  required  to  refund 
monies  to  injured  parties  in  Subpart  V 
proceedings  and  make  those  funds 
available  to  state  governments  for  use  in 
four  energy  conser%'ation  programs.  The 
Secretary  has  delegated  these 
responsibilities  to  the  OHA,  and  any 
funds  in  the  Mockabee  fund  that  the 
OHA  determines  will  not  be  needed  to 
effect  direct  restitution  to  injured 
customers  will  be  distributed  in 
accordance  with  the  provisions  of  the 
PODRA. 

It  is  therefore  ordered  that:  the  monies 
remitted  to  the  Department  of  Energy  by 
Mockabee  Gas  &  Fuel  Oil  Co.  pursuant 
to  the  Modified  Remedial  Order  issued 
on  April  10,  1985,  will  be  distributed  in 
accordance  with  the  foregoing  Decision 

IFR  Doc.  95-1356  Filed  1-18-95;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5141-31 

Proposed  Settlement;  Acid  Rain  Core 
Rules  Litigation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement: 
request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
113(g)oftheClean  Air  Act  ("Act"), 
notice  is  hereby  given  of  a  proposed 
third  partial  settlement  of 
Environmental  Defense  Fund  v.  Carol 
M.  Browner,  et  al..  No.  93-1203  (and 
consolidated  cases)  (D.C.  Cir.). 

The  case  involves  challenges  by 
several  parties  to  the  acid  rain  core  rules 
published  in  the  Federal  Register  on 
January  11,  1993,  at  58  FR  3590  (January 
11,  1993).  The  proposed  settlement 
relates  primarily  to  the  issue  of  how 
ownership  of  a  jointly  owned  unit  is 
apportioned  with  respect  to  defining  a 
dispatch  system  and  to  clarification  of 
the  definition  of  a  "sulfur-free 
generation." 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  wTitten 
comments  relating  to  the  settlement 
from  persons  who  were  not  named  as 
parties  to  the  litigation  in  question.  EPA 
or  the  Department  of  Justice  may  - 
withhold  or  withdraw  consent  to  the 
proposed  settlement  if  the  comments 
disclose  facts  or  circumstances  that 
indicate  that  such  consent  is 
inappropriate,  improper,  inadequate,  or 
inconsistent  with  the  requirements  of 
the  Act.  Copies  of  the  settlement  are 
available  from  Phyllis  Cochran,  Air  and 
Radiation  Division  (2344),  Office  of 
General  Counsel,  U.S.  Environmental 
Protection  Agency,  401  M  Street  S.W., 
Washington,  D.C.'20460.  (202)  260- 
7606.  Written  comments  should  be  sent 
to  Patricia  A.  Embrey  at  the  above 
address  and  must  be  submitted  on  or 
before  February  21,  1995. 

January  12,  1995. 
lean  C.  Nebon. 

General  Counsel 

|FR  Doc.  9.5-1251  Filed  1-18-95:  8:45  am) 
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(OPP-300  »70e;  FRL-«932-6J 
RIN  2070-  ^C02 

Propose<  Policy;  Plant-Pesticides 
Subject  ti  the  Federal  Insecticide, 
Fungicid^,  and  Rodenticide  Act  and 
the  Federal  Food.  Drug,  and  Cosmetic 
Act;  Extefision  of  Comment  Period 

AGENCY:  EnvironmeiUal  Protection 

Agency  (  :PA). 

ACTKM:  ^tension  of  comment  period. 
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i:  Program  Resources  Section, 
sponse  and  Program  Resources 
ield  Operations  Division 
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01  M  Sl,  SW..  Washington. 
In  person,  bring  comments 
32,  Crystal  Mall  #2,  1921 
Davis  Highway,  Arlington,  VA 
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INFORMATION  CONTACT:  By 
ice  Shitsky.  Science  and 

Office  of  Prevention, 
and  Toxic  Substances  (7101), 
Protection  Agency.  401 
Washington.  DC  20460. 
oiation  and  telephone  number: 
7,  401  M  St..  SW..  Washington. 
260-6900). 

information:  The 
plants  produce  to  protect 
against  pests  and  disease  are 
to  be  pesticides  under  the 
finition  of  "pesticide."  These 

.  along  with  the  genetic 
lecessaxy  to  produce  them  are 
plant-pesticides"  by  EPA. 
FeUeral  Register  of  November  23. 
FR  60496),  EPA  pubHshed  a 
policy  statement  that 
EPA's  regulatory  approach  for 
icides  under  FIFRA  and 
n  response  to  requests  by 
parties,  EPA  is  extending  the 
period  for  the  proposed  policy 
by  30  days.  Comments  must 
received  by  February  23. 1995. 
in  this  issue  of  the  Federal 


Register,  EPA  is  also  expending  the 
comment  period  by  30  days  for  a 
proposed  rule  for  plant-pesticides  under 
FIFRA  and  three  proposed  exemptions 
from  the  requirement  of  a  tolerance 
under  FFDCA  which  were  published  in 
the  Federal  Register  of  November  23, 
1994. 

List  of  Snbjects 

Environmental  protection. 
Biotechnology.  Labeling,  Plant- 
pesticides,  Plants. 

Dated:  January  12, 1995. 
Lyim  R.  Goldrnan, 

Assistant  Administrator  for  Prevention, 
Pi'sticides  and  Toxic  Substances. 
[FR  Dor.  0.5-1321  Filed  l-18-fl5;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMAMSSION 

[Report  No.  2051] 

Petition  for  Reconsideration  arrd 
Clarification  of  Actions  in  Rulemaking 
Proceedings 

Petition  for  reconsideration  have  been 
filed  in  the  Commission  rulemaking 
proceedings  listed  in  this  Public  NoUco 
and  published  pursuant  to  47  CFR 
1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239,  1919  M  .Street, 
N.W.,  Washington,  D.C.  or  may  be 
purchased  from  the  Commission's  copy 
contractor  ITS,  Inc.  (202)  857-3800. 
Opposition  to  these  p)etitions  must  be 
filed  February  3,  1995.  See  §  1.4(b)(1)  of 
the  ConMnission's  rules  (47  CFR 
1.4{bMl))-  RepUes  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 
.Subject:  Subject:  Revision  of  Radio 

Rules  and  Policies.  (MM  Docket  No. 
91-140,  RM-8414) 
Number  of  Petitions  Filed:  1 
Subject:  Implementation  of  .Sections  of 
the  The  Cable  Television  Consumer 
Protection  and  Competition  Act  of 
1992— Rate  Regulation.  (MM  Docket 
No.  92-266  and  MM  Docket  No.  93- 
215) 
Number  of  Petitions  Filed:  9 
Subject:  Amendment  of  §  73.202(b) 
Table  of  Allotments  FM  Broadcast 
Stations.  (Colonial  Heights, 
Tennessee)  (MM  Docket  No.  93-28, 
RM-ai72  and  8299) 
Number  of  Petitions  Filed:  1 
.Subject:  Amendment  of  §  73.202(b) 
Table  of  Allotments  for  FM 
Broadcast  .Stations.  Athens,  Ohio 
(MM  Docket  NO.  93-165,  RM-8247) 
Hennantown.  Minnesota  (MM 
Docket  No.  93-206.  RM-8284) 


Balsam  Lake,  Wisconsin  (MM 
Docket  No.  93-213,  RM-a351) 
Taylorville,  IlUnois  (MM  Docket 
No.  93-256,  RM-8326) 
Number  of  Petitions  Filed:  2 

Subject:  Amendment  of  §  73.202(b) 
Table  of  Allotments  for  FM 
Broadcast  Stations.  (Isleboro  and 
Winter  Harbor,  Maine)  (MM  Docket 
No.  93-203.  RMs-8245  and  8340) 
Number  of  Petitions  Filed:  1 

Subject:  Implementations  of  sections 
3(n)and  332  of  the 
Communications  Act — Regulatory 
Treatment  of  Mobile  .Services.  {CN 
Docket  No.  93-252) 
Number  of  Petitions  Filed:  1. 

Fedpral  Communications  Commi.sskm. 

William  F.  Calon. 

Acting  Secrntar}-. 

[yR  Dof   95-1222  Filed  l-ia-95;  8:45  nml 
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FEDERAL  RESERVE  SYSTEM 

American  National  Corporation; 
Acquisition  of  Company  Engaged  in 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Boanl's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.2"l(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  h 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissihle  for  bank 
holding  companies.  Unless  otherwis*; 
noted,  such  activities  will  be  comhii  ted 
throughotit  the  Unitetl  .States. 

The  application  is  available  for 
immediate  insf>ection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  inay 
express  their  views  in  writing  on  the 
question  whether  constmimation  of  the 
proposal  t:an  "rea.sonably  be  expected  to 
produce  benefits  to  the  public,  .such  .is 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  thai 
outweigh  possible  adverse  effects,  suih 
as  undue  concentration  of  rcsourcrs. 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  ;* 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing. 


identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  1, 
1995. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  American  Natior^al  Corporation. 
Omaha,  Nebraska;  to  acquire  Kirkpatrick 
Pettis  Trust  Company,  Omaha, 
Nebraska,  and  thereby  engage  in 
performing  fiduciary  and  related 
activities  authorized  for  trust  companies 
pursuant  to  §  225.25(b)(3)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reser\'e 
System.  January-  12.  1,995. 
lennifer  |.  Johnson, 
Deputy  Secretary  of  the  Board. 
jFR  Doc.  95-1303  Filed  1-18-95:  8:45  ami 

BILLING  CODE  621(M>1-F 


Chittenden  Corporation,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
arc  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  Februar\' 
13,  1995. 


A.  Federal  Reserve  Bank  of  Boston 

(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Chittenden  Corporation, 
Burlington,  Vermont;  to  acquire  100 
percent  of  the  voting  shares  of  The  Bank 
of  Western  Massachusetts,  Springfield, 
Massachusetts. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta.  Georgia 
30303: 

1.  SunTrust  Banks,  Inc.,  Atlanta. 
Georgia;  and  Sun  Banks.  Inc.,  Orlando. 
Florida;  to  acquire  100  percent  of  the 
voting  shares  of  Peoples  State  Bank, 
New  Port  Richey,  Florida. 

C.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Ida  Grove  Bancshares,  Inc..  Ida 
Grove.  Iowa;  to  acquire  80.1  percent  of 
the  voting  shares  of  American  National 
Bank,  Holstein,  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  12, 1995. 
lennifer ).  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  95-1304  Filed  1-18-95;  8:45  ami 
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CS  Holding  and  Credit  Suisse,  both  of 
Zurich,  Switzerland;  Application  to 
Engage  in  Nonbanking  Activities 

CS  Holding  and  Credit  Suisse,  both  of 
Zurich,  Switzerland  (Applicants),  have 
applied  pursuant  to  section  4(c)(8)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  (BHC  Act)  and  § 
225.23(a)(3)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(3)),  through  BEA 
Associates,  New  York,  New  York 
(Company),  to  engage  de  novo  in 
providing  investment  advisory  services 
(including  discretionary  portfolio 
management  ser\'ices)  to  institutional 
customers  with  respect  to  futures  and 
options  on  futures  on  certain  financial 
and  nonfinancial  commodities. 
Company  would  provide  the  proposed 
services  with  respect  to  financial 
contracts  previously  approved  bv  the 
Board  (See  SR  Letter  93-27  (May' 21. 
1993)),  Goldman  Sachs  Index  Futures 
and  options  thereon  that  are  traded  on 
the  Chicago  Mercantile  Exchange,  and 
nonfinancial  contracts  previously 
approved  by  the  Board.  These  activities 
would  be  conducted  worldwide. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may.  with  Board  approval,  engage  in 
any  activity  which  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 


be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  This  statutory 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 
Board  must  determine  that  the  activity 
is,  as  a  general  matter,  closely  related  to 
banking.  Second,  the  Board  must  find  in 
a  particular  case  that  the  performance  of 
the  activity  by  the  applicant  bank 
holding  company  may  reasonably  be 
expected  to  produce  public  benefits  that 
outweigh  possible  adverse  effects. 

A  particular  activity  may  be  found  to 
meet  the  "closely  related  to  banking" 
test  if  it  is  demonstrated  that  banks 
generally  have  provided  the  proposed 
activity,  that  banks  generally  provide 
services  that  are  operationally  or 
functionally  similar  to  the  proposed 
activity  so  as  to  equip  them  particularly 
well  to  provide  the  proposed  services, 
or  that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  specialized  form. 
National  Courier  Ass  'n  v.  Board  of 
Governors.  516  F.2d  1229.  1237  (DC. 
Cir.  1975).  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y.  49  FR  806  (1984). 

Applicants  maintain  that  the  Board 
previously  has  determined  by  order  and 
regulation  that  providing  general 
investment  advisory  services  with 
respect  to  futures  and  options  on  futures 
on  financial  and  nonfinancial 
commodities  is  closely  related  to 
banking.  See  12  CFR  225.25(b)(19); 
Sh/ss  Bank  Corporation.  77  Federal 
Reserve  Bulletin  126  (1991)  [Swiss 
Bank);  J. P.  Morgan  6-  Co..  Incorporated, 
80  Federal  Reser\'e  Bulletin  151  (1994) 
{J. P.  Morgan).  Applicants  state  that  they 
would  provide  general  investment 
advisory  services  in  accordance  with  the 
Board's  rules  and  orders. 

Applicants  also  maintain  that  the 
Board  previously  has  not  determined 
that  providing  discretionary  portfolio 
management  services  with  respect  to 
futures  and  options  on  futures  on 
financial  and  nonfinancial  commodities 
is  closely  related  to  banking.  Applicants 
state  that  Company  only  would  provide 
discretionary  portfolio  management 
ser\  ices  to  institutional  customers,  and 
only  with  the  consent  of  such 
customers.  Applicants  also  state  that 
Company  would  comply  with 
applicable  law.  including  fiduciary 
principles,  and  obtain  the  consent  of  its 
customer  before  engaging,  as  principal 
or  as  agent  in  a  transaction  in  which  an 


3868 


a(  :ts ; 


p<  >ct 


•  Balk 


affiliate 
on  the  CM 
maintain 
bank  holc^ng 
general 
with  res 
futures  or 
commod) 
Swiss 

the  propo  «d 
appear  to 
securitiesfre 
activities 
bank  holc^ng 
225.25 
conclude 
providi.-iji 
manage; 
futures  ar 
financial 
is  closely 
In  orde 
Board  m 
activities 
"can  rea 
benefits 
convenience 
gains  in  e 
possible 
comentralio 
unfair  coifi 
interests, 
practices 
Applicant, 
will  prod 
outweigh 
In  partici 
the  propo^. 
and  enab 
customer 
In  addili 
proposed 
adverse  e 


>(b)4) 


rd 


U5t 


;t( 


(  n 


pre;  ent 


concentra  tion 
imfair  coi  i 
or  unsour 

In  publ 
comment 
position 
proposal 
publishe 
intercstec 
presentee 
not  re 
Board  th 
likeK  to 
Act.' 

Any 
should  b< 
received 
Secretarv 
Federal 
DC  20551 
1995.  An 
applicat 
262.3(r)  I 
Procedun 
accj)mpa 
reasons  v 


cc  r 


JMI 


Federal  Register  /  Vol.  60,  No.  12  /  Thursday,  January  19,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  12  /  Thursday,  January  19,  1995  /  Notices 


3869 


as  principal,  in  transactions 
tomer's  behalf.  Applicants 
hat  the  Board  has  permitted 
companies  to  fwovide 
injvestment  advisory  services 
to  futures  and  options  on 
financial  and  nonfinancial 
ies  (12  CFR  225.25(b)(19), 
and  f.P.  Klorgan),  and  that 
discretionary  services 
3e  functionally  similar  to  the 
lated  investment  advisory 
he  Board  has  approved  for 
companies  generally  in  § 
of  Regulation  Y.  Applicants 
;hat  for  these  reasons, 
discretionary  pwrtfolio 
nt  services  with  respect  to 

options  on  futures  on 
md  nonfinancial  commodities 
related  to  banking, 
to  approve  the  proposal,  the 

determine  that  the  proposed 
o  be  conducted  by  Company 
Sf  nably  be  expected  to  produce 
the  public,  such  as  greater 

increased  competition,  or 
ficiency,  that  outweigh 
iiiverse  effects,  such  as  undue 
n  of  resources,  decreased  or 
petition,  conflicts  of 
}r  unsound  banking 
12U.S.C§  1843(c)(8). 
believe  that  the  proposal 
ice  public  benefits  that 
any  potential  adverse  efiects. 
ar.  Applicants  maintain  that 
.1  will  enhance  competition 
Applicants  to  offer  their 
a  broader  range  of  pnxlucts. 
.  Applicants  slate  that  the 
activities  will  not  result  in 
ferls  such  as  an  undue 

of  resources,  decre.ised  or 
p«^tition.  conflicts  of  interest, 
d  banking  practices, 
shing  the  proposal  for 
the  Board  does  not  take  a 

issues  raised  by  the 
Notice  of  the  proposal  is 
stjlely  to  seek  the  views  of 
persons  on  the  issues 
by  the  application  and  does 

a  determination  by  the 
the  proposal  meets,  or  is       ^ 
1  leet,  the  standards  of  the  BHC 


IP  n. 


.ments  or  requests  for  hearing; 
submitted  in  writing  and 
y  William  VV.  Wiles, 
B<'ard  of  Governors  of  the 

e  System,  Washington, 
not  later  than  February  3. 
request  for  a  hearing  on  this 
must,  as  required  by  § 
f  the  Board's  Rules  of 
(12  CFR  262.3(e)).  be 
icd  by  a  statement  of  the 
by  a  written  presentation 


Rjserv 


i<  n 


would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  pr 
the  Federal  Reserve  Bank  of  New  York. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  12.  igQ."). 
lennifer  J.  fohnson. 
Deputy  Serrftary  of  the  Board. 
|FR  Doc.  g.S-lSOS  Filed  1-1  &-«!>;  8:4.")  am!  ' 

BILLING  CODE  6210-01-F 


Josephine  F.  Waine  1992  Trust; 
Change  in  Bank  Control  Notice 

Acqursition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  181-(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  January  31, 1995. 

A.  Federal  Reserve  Bank  of  Boston 

(Robert  M.  Brady.  Vice  Frttsidentj  600 
Atlantic  .Avenue,  Boston  Massachusetts 
02106: 

1.  Josephine  F.  Waine  1992  Trust, 
Marco  Island.  Florida;  to  acquire  an 
additional  6.2  percent  (for  a  total  of  11.5 
percent)  of  the  voting  shares  of  Pacific 
National  Corporation.  Nantucket, 
Massachusetts,  and  thereby  indirectly 
acquire  Pacific  National  Bank  of 
Nantucket.  Nantucket,  Massachusetts. 

Board  of  Governors  of  thi-  Federal  ResiTve 
.System.  January  12,  190.5. 
lennifer  |.  {ohnson. 
Deputy  Secretary  of  the  Board. 
IFR  rioi;.  03-1307  Filed  l-in-9.5:  a:4.^  iiiul 
BILUNG  CODE  SStO-OI-F 


Norwest  Corporation,  et  al.;  Notice  of 
Applications  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  m  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Fednrul 
Reserv  e  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expet:ted  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficienry.  that 
outweigh  possible  adverse  effects,  suf  h 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  u 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  qucstitins  ul 
fact  that  are  in  dispute,  summarizing  thi- 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  b<^  aggrieved  by 
approval  of  the  proposal. 

IJnlcss  otherwise  noted,  t:omments 
regarding  the  applications  must  be 
recei\ed  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  1,  1995. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480; 

I.  Norwest  Corporation.  Minneajxilis. 
Minnesota;  to  engage  de  no\'0  through 
its  wholly-owned  sub.sidiary,  Norwest 
Mortgage,  Inc.,  Des  Moines,  in  a  joint 
venture  with  Mountain  Pacific 
Mortgage,  San  Diego.  California,  and 
thereby  engage  in  the  residential 
mortgage  lending  business  pursuant  to  ?; 
225.25(b)(1)  of  the  Board's  Regulation  Y 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Diret.for.  Bank  Holding  Company)  101 


Market  Street,  San  Francisco.  California 
94105: 

1.  U.S.  Bancorp,  Portland.  Oregon:  to 
engage  de  novo  through  U.S.  Trade 
Services,  Inc.,  Portland.  Oregon,  in 
issuing  and  paying  letters  of  credit  in 
Hong  Kong  and  world-wide  as  well  as 
conduct  related  letter  of  credit 
processing  such  as  examining 
documents  presented  under  letter  of 
credit,  transferring  letters  of  credit  at  the 
request  of  beneficiaries,  and  creating 
trade  acceptances  from  usance  draft 
drawn  under  letter  of  credit  pursuant  to 
§  225.25(b)(l)(iv)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  12.  199.'j. 
lennifer  ).  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  95-1306  Filod  1-18-95:  8:4.5  ami 
Billing  code  62io-oi-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  F  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
.Administration  (HCFA).  (Federal 
Register.  Vol  59,  No.  102.  pg.  27565. 
dated  Friday,  May  27, 1994)  is  amended 
to  reflect  an  organizational  change 
within  the  Bureau  of  Program 
Operations  (BPO). 

BPO  is  centralizing  the  Medicare 
Transaction  System  (MTS)  activities 
within  the  currently  established 
Medicare  Transaction  System  Initiative 
Task  Force.  This  change  requires  an 
amendment  to  the  functional  statement 
for  the  Medicare  Transaction  System 
Initiative  Task  Force  (FLB-4)  to  reflect 
the  Task  Forces'  responsibility  for:  (1) 
The  oversight,  coordination,  and  day-to- 
day monitoring  of  the  MTS  maintenance 
contract  and  the  contract  for 
independent  verification  and  validation 
of  the  MTS  development  and  (2)  the 
quality  assurance  of  MTS  development 
throughout  the  system  development  life 
cycle. 

The  specific  amendment  to  part  F  is 
described  below: 

S<rction  F.20.g.,  Medicare  Transaction 
System  Initiative  Task  Force  (FLB— 4)  is 
deleted  and  replaced  with  the  following: 

g.  Medicare  Transaction  System 
Initiative  Task  Force  (FLB— 4) 

•  Serves  as  the  Agency  focal  point  for 
the  management  and  coordination  of  the 


Medicare  Transaction  System  (MTS) 
initiative.  Represents  HCFA  to  the 
Department,  other  Federal  Agencies, 
and  outside  organizations. 

•  Provides  direction  and  technical 
guidance  for  the  design,  development, 
implementation,  verification  and 
validation,  and  maintenance  of  Uie  MTS 
to  integrate  Medicare  Part  A  and  Part  B 
claims  processing  systems. 

•  Provides  technical  management, 
oversight,  coordination,  and  day-to-day 
monitoring  for  the  MTS  design, 
development,  validation, 
implementation,  and  maintenance 
contract  and  the  contract  for 
independent  verification  and  validation 
of  the  MTS  development. 

•  Develops,  implements,  directs,  and 
operates  activities  to  assure  the  quality 
of  MTS  development  throughout  the 
system  development  life  cycle. 

•  Establishes  national  policy  and 
procedures  and  the  transition  of 
Medicare  claims  processing  from  the 
current  Part  A  and  Part  B  systems  to  the 
integrated  MTS,  operating  sites,  and 
local  contractor  operations. 

•  Recommends  alternatives  to 
existing  processes  and  procedures  and 
methods  for  improvement. 

•  Oversees  the  development  of 
specifications  for,  and  management  of, 
any  procurements  that  are  necessar}-  to 
conduct  experiments  incorporating 
approved  alternatives  to  existing 
processes  and  procedures. 

Dated:  Ianuar>-  6.  1995. 
Steven  A.  Pelovitz, 

Associate  Admiriistrator  for  Operations  and 
Resource  Management. 

IFR  Doa  95-1308  Filed  1-18-95:  8:45  am] 

BILLING  CODE  4120-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[ES-030-^-1 430-01) 

Realty  Action:  Sale  of  Public  Land  in 
Morgan  County,  Missouri 

ACTION:  Realty  Action:  Recreation  and 
public  purposes  classification-MOES- 
036109. 

SUMMARY:  The  following  land  has  been 
classified  as  suitable  for  disposal  to  the 
Missouri  Department  of  Conser\  alion 
under  authority  of  the  Recreation  and 
Public  Purposes  Act  of  1926  (44  Stat. 
741).  as  amended,  43  U.S.C.  869: 

Fifth  Principal  Meridian. 
T.41.N.,R.18VV.. 
Set:.  28.  SWSW. 
Containing  40.0  acres. 


The  purpose  of  this  conveyance  is  to 
provide  additional  wildlife  habitat  to 
the  adjacent  Proctor  Towersite  State 
Wildlife  Area. 

The  patent,  when  issued,  will  be 
subject  to  the  provisions  in  43  CFR 
2741.8.  In  the  event  of  noncompliance 
with  the  terms  of  the  patent,  title  to  the 
land  shall  revert  to  the  United  States. 
Classification  of  this  land  will  segregate 
it  from  all  appropriation  except  as  to 
applications  under  the  mineral  leasing 
laws  and  the  Recreation  and  Public 
Purposes  Act.  This  segregation  will 
terminate  upon  issuance  of  a  patent,  or 
eighteen  (18)  months  from  the  date  of 
this  Notice,  or  upon  publication  of  a 
notice  of  termination. 
COMMENTS:  For  a  period  of  45  days  from 
the  date  of  first  publication  of  this 
notice,  interested  parties  may  submit 
comments  to:  District  Manager. 
Milwaukee  District  Office.  Bureau  of 
Land  Management,  P.O.  Box  631. 
Milwaukee.  Wisconsin  53201-0631. 
FOR  FURTHER  INFORMATION  CONTACT: 
Detailed  information  concerning  this 
application  is  available  at  the 
Milwaukee  District  Office,  Bureau  of 
Land  Management,  310  West  Wisconsin 
Avenue,  Suite  225,  Milwaukee. 
Wisconsin  53203  or  by  calling  Larry 
Jolmson  at  414-297-^4 13. 

Dated:  Januar)  6. 1995. 
Gary  D.  Bauer, 
District  Manager. 

IFR  Doc.  95-1278  Filed  1-18-95:  8:45  anil 
BILUNG  CODE  43ia-GJ-M 


[NM-060-05-1 050-00-602) 

Collection  of  Entrance  Fees  for 
Specific  Caves  in  Areas  Listed  as 
"Special  Areas"  and  Special 
Recreation  Management  Areas  (SRMA) 
Within  the  Bureau  of  Land 
Management  (BLM)  Roswell  District, 
New  Mexico 

AGENCY:  Bureau  of  Land  Management. 

Roswell  District. 

ACTION:  Cave  entrance  fee  collection. 

SUMMARY:  The  Roswell  District,  with 
authorization  by  the  State  Director,  has 
determined  that  it  would  be  feasible  to 
collect  fees  for  entrance  to  specific 
managed  caves  within  the  District.  The 
feasibility  is  based  on  the  deficit 
reduction  legislation  of  Public  Law  103- 
66.  the  Omnibus  Budget  Reconciliation 
Act  of  1993,  which  further  amended  the 
Land  and  Water  Conservation  Fmid  Act 
(LWCFA)  of  1965.  The  authorization  is 
also  based  on  the  BLM  Use  Fee  Policy 
for  Recreation  Areas  in  New  Mcxic:o  of 
August  1989. 
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DATES:  IVritten  comments  on  the 
propos  il  will  be  accepted  for  April  19, 
1995. 

ADDRESSES:  Written  comments  should 
be  addi  essed  to  the  Bureau  of  Land 
Manag(  ment,  Roswell  District  Office, 
1717  \\  est  2nd  Street,  Roswell,  New 
Mexico.  88201-2019. 
FOR  FUIITHER  INFORMATION  CONTACT: 
Paul  T.  Happel  at  the  address  listed 
above,  elephone  (505).627-O203. 
SUPPLEMENTARY  INFORMATION:  Interested 
are  invited  to  participate  in  the 
of  the  Recreation  Fee  Policy  for 
fees  for  specific  caves  within 
Ro^^vell  District  by  submitting 
data,  views,  or  arguments  as 
y  desire.  All  comments  received 
bfefore  the  closing  date  for 
acceptc  nee  specified  above  will  be 
considi  Ted  before  taking  action  on  the 
recreation  fee  policy  for  caves.  The 

Is  contained  in  this  notice  may 
chaijged  in  hght  of  the  comments 

All  comments  submitted  will 
able  at  the  Roswell  District 
30th  before  and  after  the  closing 
comments,  for  examination  by 
interested  persons.  Comment  will  be 
arized  and  placed  in  the  final 
Register  notice  for  collection  of 
fees  for  specific  caves  within 
Ro^ell  District,  New  Mexico.  The 
1  is  as  follows: 

hr  permit  to  enter  BIM  "special 
:aves  where  Special  Recreation 
will  be  required. 
ew  Mexico 
:  Roswell 
Resources  Areas:  Roswell  and  Carlsbad 
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1 1  ix  criteria  used  as  a  basis  for  the 
collect  on  of  fees  under  the  Land  and 
Water  i  ^ionservation  Fund  are  listed  as 
follow; : 

1.  Dire  :t  and  Indirect  Cost  to  the 
Goveri  ment 

The  lirect  cost  to  the  government 
would  je  for  signing  at  each  cafe  and  a 
volunti  !er  self-service  pay  station  at 
caves  \  ,hich  are  checked  on  a  weekly 
basis. '  "here  would  be  an  additional 
worklqad  for  on-board  personnel  to 


collect  fees  at  cave  sites  where  there  are 
self-service  pay  tubes.  There  would  be 
an  additional  workload  by  on-board 
personnel  associated  with  time  spent 
processing  the  permits,  receiving  and 
accounting  for  money  derived  for 
money  derived  from  the  fee  collection 
and  tracking  volunteer  hours. 
Additional  equipment  such  as  locks, 
lock  boxes,  money  bags,  will  be  needed 
for  the  collection  process. 

The  indirect  costs  to  the  government 
would  be  administrative  staff  time  to 
supervise  accounting,  reporting  and 
auditing  functions.  It  could  take  the 
recreation  planner  an  additional  5-10 
minutes  to  derive  the  additional 
information  at  the  time  the  permit  is 
issued. 

2.  Benefits  to  the  Recipient 

There  will  be  less  "no  shows"  for 
people  who  obtain  a  free  permit  and 
cancel  their  date  assigned  to  them  to 
enter  the  cave.  There  could  be  an 
increase  of  volunteer  time  from  the 
caving  community  on  BLM  projects,  to 
obtain  waivers  of  fees  to  enter  the  caves. 
Funding  from  permits  would  provide 
funding  for  work  projects  associated 
with  the  caves.  In  a  pay-as-you-go 
society,  the  careers  will  know  that  their 
support  for  the  program,  through  fees, 
will  go  directly  into  the  management  of 
caves,  through  the  1230  and  1231 
accounts.  Of  the  amount  collected  15 
percent  will  be  immediately  available  to 
the  collecting  Resources  Area  to  be  used 
in  the  cave  program. 

3.  Comparable  Recreation  Fees  Charged 
by  other  Federal  and  Non-Federal 
Public  Agencies  Within  New  Mexico 
and  Bordering  Stales 

Carlsbad  Caverns  National  Park 
charges  $8.00  per  minor  and  $12.00  per 
adult  for  a  ranger  guided  tour  of  Spider, 
Slaughter  and  Ogle  Caves. 

Because  of  the  changes  in  the  Land 
and  Water  Conservation  Fund  Act 
(LWCFA),  the  U.S.  Forest  Service  is  in 
the  beginning  stages  of  looking  into 
charging  for  cave  entry. 

4.  Economic  and  Administrative 
Feasibility  of  Fee  Collection 

The  average  number  of  car  permits 
issued  within  the  District  is  500  permits 
per  fiscal  year.  The  effect  of  a  fee  permit 
may  reduce  the  number  of  permits  per 
year  within  the  District.  Cavers  may  use 
other  caves  to  ply  their  activity.  This 
may  help  reduce  wear  and  tear  on  the 
caves,  thus  letting  the  cave  animals 
reclaim  traveled  portions  of  the  caves. 
Collection  would  be  done  by  the 
administrative  staff  within  the  resource 
areas.  In  cases  where  a  fee  pay  tube  is 
located  at  the  cave,  fees  will  be 


collected  by  a  resource  person  who 
regularly  works  the  area.  In  the  case  of 
Fort  Stanton  Cave  the  administrative 
and  maintenance  people  form  Valley  of 
Fires  Recreation  Area  will  collect  the 
fees.  The  fees  will  be  administered  with 
1230  and  1231  funds  from  Valley  of 
Fires  Recreation  area.  Existing  Outdoor 
Recreation  Planners  at  each  resource 
areas  will  facilitate  the  paperwork  for 
the  application  and  permit  process. 
Existing  administrative  personnel  will 
collect  the  fees  from  the  public  and 
complete  the  accounting  process. 
Overall  revenue  potential  for  fee 
collection  could  be  a  minimum  $4,950 
if  250  permits  are  maintained  for  the 
fiscal  year.  Of  the  above  amount,  15 
percent  of  the  fees  collected  will  be 
immediately  available  to  the  Resource 
Area  collecting  the  fees.  The  above 
figure  is  derived  as  follows: 

250  permits  times  S5.00  per  appli- 
cation fee  =  S1.20() 

250  Permits  times  S3. 00  per  par- 
ticipant times  an  average  of  5 
people  per  permit  =  3,7!>0 

Total  Projected  Revenue 4,950 

Caves  which  require  a  BLM 
authorized  trip  leader  to  lead  the  caving 
trip  (such  as  Torgac  Cave)  will  be 
charged  a  flat  fee  of  $30.00  per  trip. 
There  may  be  some  reduction  of 
revenues  due  to  Friends  groups, 
educational,  scientific,  and  volunteer 
groups  who  will  be  exempt  from  fees.  If 
an  individual  volunteers  five  hours  on 
a  BLM  authorized  work  project,  the 
daily  use  fee  will  be  waived  for  that 
individual  for  one  day  of  caving. 

5.  Public  Policy  or  Interest  Served 

The  cave  use  within  the  District  is 
mainly  from  New  Me.xico,  the 
surrounding  states  of  Texas,  Colorado, 
and  Arizona.  A  small  portion  of  the 
visitors  range  from  ail  over  the  United 
States  and  foreign  countries.  The  cost  of 
the  permit  system  will  be  borne  by  the 
special  interest  caving  groups  and 
independent  cavers.  The  existing 
services  includes  maintained  roads  to 
the  caves  and  cave  gates  at  each 
managed  cave,  which  prevent 
unauthorized  access  to  the  caves. 

6.  Other  Pertinent  Factors 

Fee  collection  will  achieve  better 
protection  of  caves  through 
improvement  or  replacement  of  old  cave 
gates  for  increased  security.  Locks  and 
equipment  can  be  purchased  through 
the  permit  fees.  Small  research  projects 
and  cost  share  agreements  can  be 
funded.  The  fee  system  may  spread  tlie 
visitor  use  out  to  other  areas  and  lessen 


the  impact  on  the  caves  which  are 
intensively  managed. 

Field  recommendation  on 
implementation  of  entrance  fi-cs: 

Entrance  fee  $3.00 

Application  fees  $5.00 

Rationale:  Based  upon  the  legislative 
criteria  summary  noted  above,  it  is  in 
the  government's  best  interest  to 
charge  fees  for  caving  for  caves  listed 
as  "special  areas"  and  Special 
Recreation  Management  Areas 
(SRMA). 

Dated.  January  7. 1995. 
Lvslie  M.  Cone, 

District  Manager. 

IFR  Doc.  95-1226  Filed  1-18-95:  8:45  ami 

BILUNG  CODE  4310-FB-M 

Fish  and  Wildlife  Service 

{PRT-797427] 

Receipt  of  Applicant(s)  for  Permit 

The  following  applicant  has  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.) 

.Applicant:  Brita  H.  Cantrell,  Executive 
Director,  The  Nature  Conservancy, 
Tulsa,  OK 

The  applicant  requests  a  permit  to 
include  take  activities  for  the  Black- 
capped  vireo  for  the  purpose  of 
scientific  research  and  enhancement  of 
propagation  and  survival  of  the  species 
as  prescribed  by  Service  recovery 
diauiments. 

ADDRESSES:  Written  data  or  comments 
>h()iild  be  submitted  to  the  Assistant 
Regional  Director,  Ecological  Services. 
U.S.  Fish  and  Wildlife  Sersice.  P.O.  Box 
KiOfi.  .Albuquerque.  New  Mexico  87103. 
iiud  uuist  be  received  by  the  Assistant 
Regional  Director  within  30  days  for  the 
(late  of  this  publication. 

D()(  uments  and  other  information 
submitted  with  this  application  are 
swailable  for  review,  subji'ct  to  the 
requirements  of  the  Privacy  Act  and 
Frredcmi  of  Information  Act,  by  any 
party  who  submits  a  written  nnjuest  for 
;t  copy  of  such  documents  to  the  above 
office  within  30  days  of  the  date  of 
jnib!it:ation  of  this  nnticc.  (S«^^ 
ADDRESSES  above.) 
Linn-s  A.  Yuung. 

.'^ilin^  Regional  Pireiior.  Hffiinti  2. 
Alfniqutrque.  SM. 
!l  K  Doc.  '15-1277  Filt-rt  1-18-95;  8:45  8nil 


Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.): 

Applicant:  Robert  H.  Coldie.  Lisbon.  N'Y. 
PRT-797955 

The  applicant  requests  a  permit  to 
import  three  male  and  six  female 
captive-bred  Cabots'  tragopan  [Tragopan 
cahoti]  for  the  purpose  of  enhancement 
of  the  species  through  breeding. 

Applicant:  Ron  and  Joy  Holiday  and  Charles 
Lizza.  Alachua.  FL.  PRT-797878 

The  applicant  requests  a  permit  to 
export  and  reimport  two  male  and  one 
female  captive  born  leopards  [Panthera 
pardus).  three  male  and  one  female 
captive  bom  tigers  (P.  tigris)  and  one 
male  captive  bom  clouded  leopard 
(iVeo/e//s  nebulosus)  for  worldwide 
tours  to  enhemce  the  survival  of  the 
species  through  conservation  education. 

Applicant:  Miller  Park  Zoo,  Bloomington.  !L, 
PRT-797163 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  nine 
male  captive  bom  Parma  wallabies 
[Macropus  parma)  to  enhance  the 
survival  of  the  species  through 
conser\'ation  education. 

Applicant:  Ringling  Brothers-Barnum  and 
Bailey  Combined  Shows.  Inc.  Vienna.  VA. 
PRT-795222 

The  applicant  requests  a  permit  to 
import  and  reexport  three  captive  born 
male  tigers  [Pantljera  tigris)  from 
Chipperfield's  Enterprises,  Inc.,  Oxon. 
UK.  to  enhance  the  survival  of  the 
species  through  conservation  eduuition. 

Applicant:  Riverbanks  Zoological  Park, 
(xjlumbia.  SC.  PRT-797329 

The  applicant  requests  a  pemiit  to 
import  preseu'cd  kidneys  from  captive- 
held  and  captive-born  specimens  of 
black-footed  cat  [Felis  nigripcs]  that 
have  died  in  captivity  in  European  and 
South  African  zoos  for  the  purpose  of 
scientific  resean:h  to  enhance  th«' 
sur\ival  of  the  species. 

Applicant:  International  Wildlife  \Vtcrinar\ 
Services.  Fair  Oaks.  C\.  PRT-797485 

The  applicant  requests  a  permit  to 
import  blood  samples  of  black 
rhinoceros  [Diceros  bicornis]  from 
frozen  collections  currently  maintained 
bv  the  Kenya  Wildlife  Service  and  the 
Zimbabwe  Department  of  Parks  and 
Wildlire  for  the  purpose  of  scientific 


research  to  enhance  the  survival  of  the 
species. 

Applicant:  Gary  Strasser.  Brookfii-ld.  IL. 
I'RT-797865' 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  dorcas 
dorcas)  culled  from  the  captive  herd 
maintained  by  L.  Kock, 
"Verborgenfontein ",  Richmond, 
Republic  of  South  Africa,  for  the 
purpose  of  enhancement  of  survival  of 
the  species. 

Applicant:  Thomas  Ck>U(.k.  Sanderson.  TX. 
PRT-797957 

The  applicant  requests  a  permit  lit 
import  the  sport-hunted  trophy  of  one 
male  bontebok  {Damaliscus  dorcas 
dorcas]  culled  from  the  captive  herd 
maintained  by  F.  Bowker.  "Thorn kloof ", 
Grahamstown,  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of 
survival  of  the  species. 

Written  data  or  comments  should  Ix- 
submitted  to  the  Director.  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  432,  Arlington,  Virginia  2220.1 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Ser\'ice,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  420(c).  Arlington. 
Virginia  22203.  Phone:  (70:i/3ri«-2104); 
FAX:  (703/358-2281). 

D.ited:  Januan.'  13,  1995. 
Carol  Anderson, 

Acting  Chief.  Hranch  of  Permits,  Offiit!  of 
Management  Authnrity. 
IFR  Doc.  95-1346  Filfd  1-18-95:  8  45  am) 
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Minerals  Management  Service 
(DES  95-3] 

Outer  Continental  Shelf,  Alaska 
Region,  Proposed  Cook  Inlet  Lease 
Sale  149 

AGENCY:  Minerals  .Management  Servici; 

Interior. 

ACTION:  Notice  of  Availability  of  the 

Draft  Environmental  Impact  Statement 

and  Locations  and  Dales  of  Public 

Hearini^s. 
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The  I  /linerals  Management  Service 
(MMS)  has  prepared  a  draft 
Enviroi  imental  Impact  Statement  (EIS) 
relatinj  to  the  proposed  1996  Outer 
Contin  sntal  Shelf  oil  and  gas  lease  sale 
of  avai  able  unleased  blocks  in  Cook 
Inlet.  T  le  proposed  Cook  Inlet  Sale  149 
will  of  sr  for  lease  approximately  2.0 
millior  acres.  Single  copies  of  the  draft 
EIS  car  be  obtained  from  the  Regional 
Directc  r.  Minerals  Management  Service. 
Alaska  Region.  949  East  36th  Avenue. 
Ancho  age,  Alaska  99503-^302, 
Attentian:  Pubhc  Information.  Copies 
can  als )  be  requested  by  telephone. 
(907)2^1-6435. 

Copi  is  of  the  draft  EIS  will  also  be 
availab  le  for  inspection  in  the  following 
public  ibraries: 
A.  Holi  nes  Johnson  Memorial  Library. 

319  ,ower  Mill  Bay  Road.  Kodiak,  AK 

99615 
Alaska  Pacific  University,  Academic 

Supi  ort  Center  Library,  4101 

University  Drive.  Rm.  310. 

Anchorage,  AK  99508^672 
Alaska  Resources  Library,  U.S. 

Depc  rtment  of  the  Interior, 

Anciorage,  AK 
Alaska  State  Library,  Government 

Publ  cations,  P.O.  Box  110571, 

Juneiu,AK  99811 
Ancho  Point  Public  Library.  P.O.  Box 

129.  Anchor  Point.  99556 
ARCO  Maska,  Inc.,  Library,  P.O.  Box 

1003  50,  Anchorage.  AK  99510-0360 
Arctic  environmental  Information  and 

Data  Center.  University  of  Alaska.  707 

A  St  ■eet.  Anchorage.  AK 
BP  Exj  loration.  Information  Resource 

Center.  P.O.  Box  196612,  Anchorage, 

AK«9519 
Chinia  c  Public  Library,  P.O.  Box  5610, 

Chiriak,AK  99615 
Cordon  a  Public  Library,  P.O.  Box  1170, 

Core  ova,  AK  99574 
Dillinj  ham  Public  Library,  P.O.  Box 

870.  Dillingham,  AK  99576 
Fairba  iks  North  Star  Borough  Public 

Libr  try  (Noel  Wien  Library)  1215 

Cow  les  Street,  Fairbanks,  AK 
U.S.  F  sh  and  Wildlife  Service,  Library, 

101    E.  Tudor  Rd,  Anchorage.  AK 

995(3 
Halibi  t  Cove  Public  Library,  P.O.  Box 

641:  ,  Halibut  Cove,  99603 
ENRi  1  nformation  Services,  707  A 

Stre  ;t.  Anchorage,  AK  99501 
Jesse  \  y'akefield  Memorial  Library,  P  O. 

Box  49,  Port  Lions,  AK  99550 
Juneai  Memorial  Library,  114  -  4th 

Stre  !t.  Anchorage 
Juneai  Public  Library,  292  Marine  Way. 

Jum  au.  AK  99801 
Kasilo  Public  Library.  P.O.  Box  176, 

Kas  lof,  AK  99610 
Kenai  Community  Library,  163  Main 

.Stre;t  Loop.  Kenai.  AK  99611 


JMI 


Kenai  Peninsula  College,  34820  College 

Drive,  Soldotna,  AK  99669 
Kenai  Peninsula  College,  533  E.  Pioneer 

Ave.,  Homer,  AK  99603 
Ketchikan  Public  Library,  629  Dock 

Street.  Ketchikan,  AK  99901 
Kettleson  Memorial  Library,  320  Harbor 

Road,  Sitka,  AK  99835 
King  Cove  Community  School  Library, 

P.O.  Box  6.  King  Cove.  AK  99612 
Kodiak  College,  117  Benny  Benson 

Drive,  Kodiak,  AK  99615 
Martin  Monson  Library,  P.O.  Box  147, 

Naknek,  AK  99633-0147 
Nanwalek  Elem/High  School  Library-, 

P.O.  Box  8007.  Nanwalek.  AK  99603- 

6007 
Northern  Alaska  Environmental  Center 

Library.  218  Driveway,  Fairbanks,  AK 
Oil  Spill  Information  Center.  645  G 

Street,  Anchorage,  AK  99510-0600 
Oil  Harbor  Library,  P.O.  Box  109,  Old 

Harbor,  AK  99643 
Palmer  Public  Library.  655  Soputh 

Valley  Way.  Palmer.  AK  99645 
Sand  Point  School  Library.  P.O.  Box 

269,  Sand  Point.  AK  99661 
Seldovia  Public  Library,  Drawer  D. 

Seldovia.AK  99663' 
Seward  Community  Library.  P.O.  Box 

537,  Seward.  AK  99664 
Soldotna  Public  Library.  235  Brinkley 

Street.  Soldotna,  AK  99669 
State  of  Alaska.  DEC  Library.  410 

Willoughby  Avenue.  Juneau,  AK 

99801-1795 
State  of  Alaska  Department  of  Fish  and 

Game,  Library,  333  Rasberry  Road. 

Anchorage.  AK  99518-1599 
U.S.  Army  Corps  of  Engineers.  Library. 

P.O.  Box  898.  Anchorage,  AK  99506- 

0898 
University  of  Alaska-Fairbanks,  Elmer 

Rasmusson  Library,  310  Tanana 

Drive.  Fairbanks.  AK  99775-1007 
University  of  Alaska,  Fairbanks  Institute 

of  Arctic  Biology,  311  Irving  Building. 

Fairbanks.  AK 
University  of  Alaska,  Government 

Documents  Library.  3211  Providence 

Drive,  Anchorage.  AK  99508 
University  of  Alaska,  Anchorage, 

Consortium  Library,  3211  Providence 

Drive,  Anchorage,  AK  99508 
University  of  Alaska-Juneau  Library, 

11120  Glacier  Highway,  Juneau,  AK 
University  of  Alaska.  Seward  Marine 

Center  Library,  P.O.  Box  730,  Seward, 

AK  99664 
Valdez  Public  Library.  P.O.  Box  609. 

Valdez.AK  99686' 
Whittier  Public  Library,  P.O.  Box  749. 

Whittier.  AK  99693 
Z.J.  Loussac  Public  Library,  3600  Denali 

Street.  Anchorage,  AK  99503 
In  accordance  with  30  CFR  256.26, 
the  MMS  will  hold  public  hearings  to 
receive  comments  and  suggestions 
relating  to  the  EIS. 


The  hearings  will  be  held  on  the 
following  dates  and  times  indicated: 

March  3,  1995 

University  Plaza  Building,  949  East  36th 
Avenue,  Room  210,  Anchorage, 
Alaska,  2:00  p.m.-5:00  p.m. 

March  6.  1995 

Merrit  Inn,  260  S.  Willow  Street.  Kenai. 
Alaska.  7:00  p.m. 

March  7,  1995 

Homer  City  Council  Chambers,  Homer. 
Alaska,  7:00  p.m. 

March  8.  1995 

UAA  Fish  Tech  Center,  Kodiak,  Alaska. 

7:00  p.m. 

The  hearings  will  provide  the 
Secretary  of  the  Interior  with 
information  from  Government  agencies 
and  the  public  which  will  help  in  the 
evaluation  of  the  potential  effects  of  the 
proposed  lease  sale. 

Interested  individuals,  representatives 
of  organizations,  and  public  officials 
wishing  to  testify  at  the  hearings  are 
asked  to  contact  the  Regional  Director  at 
the  above  address  or  Ray  Emerson  by 
telephone  (907)  271-6652  or  toll  free  1- 
800-764-2627  by  February  24.  1995. 

Time  limitations  may  make  it 
necessary  to  limit  the  length  of  oral 
presentations  to  10  minutes.  An  oral 
statement  may  be  supplemented  by  a 
more  complete  written  statement  which 
may  be  submitted  to  a  hearing  official  at 
the  time  of  oral  presentation  or  by  mail 
until  April  13.  1995.  This  will  allow 
those  unable  to  testify  at  a  public 
hearing  an  opportunity  to  make  their 
views  known  and  for  those  presenting 
oral  testimony  to  submit  supplemental 
information  and  comments. 

Comments  concerning  the  draft  EIS 
will  be  accepted  until  April  13. 1995, 
and  should  be  addressed  to  the  Regional 
Director,  Minerals  Management  Ser\'ice, 
Alaska  Region,  949  East  36th  Avenue, 
Anchorage.  Alaska  99508-4302. 
Thomas  Gemhofer, 

Associate  Director  for  Offshore.  Minerals 
Management. 

Approved:  January  10, 1995. 
Willie  R.  Taylor, 

Director.  Office  of  Environmental  Policy  and 
Compliance. 

[FR  Doc.  95-1310  Filed  1-18-95;  8:45  ami 
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Alaska  Outer  Continental  Shelf,  Cook 
Inlet,  Natural  Gas  and  Oil  Lease  Sale 
149 

AGENCY:  Minerals  Management  Service. 
Interior, 


ACTION:  Availability  of  the  proposed 
notice  of  sale. 

Alaska  Outer  Continental  Shelf  (OCS); 
Notice  of  Availability  of  the  Proposed 
Notice  of  Sale  for  Proposed  Natural  Gas 
and  Oil  Lease  Sale  for  Proposed  Natural 
Gas  and  Oil  Lease  Sale  149  in  Cook 
Inlet.  This  Notice  of  Availability  is 
published  pursuant  to  30  CFR  256.29(c), 
as  a  matter  of  information  to  the  public. 

With  regard  to  natural  gas  and  oil 
leasing  on  the  OCS,  the  Secretary  of  the 
Interior,  pursuant  to  section  19  of  the 
OCS  Lands  Act,  as  amended,  provides 
the  affected  States  the  opportunity  to 
review  proposed  Notices  of  Sale. 

The  proposed  Notice  of  Sale  for  this 
proposed  Sale  149  may  be  obtained  by 
written  request  to  the  Alaska  OCS 
Region,  Minerals  Management  Service, 
949  East  36th  Avenue,  Anchorage, 
Alaska,  99508-4301.  or  by  telephone  at 
(907) 271-6691. 

The  final  Notice  of  Sale  will  be 
published  in  the  Federal  Register  at 
least  30  days  prior  to  the  date  of  bid 
opening. 

Dated:  Januan,'  10,  1995. 
Cynthia  Quarterman, 

Acting  Director,  Minerals  Management 

Spnices. 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-702  (Final)] 

Ferrovanadium  and  Nitrided  Vanadium 
From  Russia 

AGcNCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  and  scheduling  of  a 
final  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
702  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673d(b)) 
(the  Act)  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  lujury,  jr  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Russia  of  ferrovanadium 
and  nitrided  vanadium,  provided  for  in 
subheadings  7202.92.0000. 
7202.99.5040.  8112.40.3000  and 
8112.40.6000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States. 

For  further  information  concerning 
the  conduct  of  this  investigation, 
hearing  procedures,  and  rules  of  general 


application,  consult  the  Commission's 
Rul^  of  Practice  and  Procedure,  part 
201  ,*subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  December  30,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Haines  (202-205-3200),  Office 
of  Investigations.  U.S.  International 
Trade  Commission.  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobifity 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
{N,8,l). 

SUPPLEMENTARY  INFORMATION: 

Background. — This  investigation  is 
being  instituted  as  a  result  of  an 
affirmative  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  ferrovanadium  and  nitrided 
vanadium  from  Russia  are  being  sold  in 
the  United  States  at  less  than  fair  value 
within  the  meaning  of  section  733  of  the 
Act  (19  U.S.C.  1673b).  The  investigation 
was  requested  in  a  petition  filed  on  May 
31.  1994,  by  counsel  on  behalf  of 
Shieldalloy  Metallurgical  Corp..  New 
York.  NY.' 

Participation  in  the  investigation  and 
public  sen'ice  list. — Persons  wishing  to 
participate  in  the  investigation  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  section  201.11  of  the 
Commission's  rules,  not  later  than 
twenty-one  (21)  days  after  publication  of 
this  notice  in  the  Federal  Register.  The 
Secretary'  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  per-sons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPl)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretarj'  will  make  BPl 
gatheied  in  this  final  investigation 
available  to  authorized  appUcants  under 
the  APO  issued  in  the  investigation, 
provided  that  the  application  is  made, 
not  later  than  twenty-one  (21)  days  after 
the  publication  of  this  notice  in  the 
Federal  Register.  A  separate  ser\ice  list 
will  be  maintained  bv  the  Secretary  for 


those  parties  authorized  to  receive  BPI 
under  the  APO. 

Staff  report. — ^The  prehearing  staff 
report  in  this  investigation  will  be 
placed  in  the  nonpublic  record  on  May 
10,  1995,  and  a  public  version  will  be 
issued  thereafter,  pursuant  to  section 
207.21  of  the  Commission's  rules. 

Hearing. — The  Commission  will  hold 
a  hearing  in  connection  with  this 
investigation  beginning  at  9:30  a.m.  on 
May  23, 1995.  at  the  U.S.  International 
Trade  Commission  Building.  Requests 
to  appear  at  the  hearing  should  be  filed 
in  writing  with  the  Secretary  to  the 
Commission  on  or  before  May  12,  1995. 
A  nonparty  who  has  testimony  that  may 
aid  the  Commissions  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  May  17,  1995, 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2),  201.13(0,  and 
207.23(b)  of  the  Commission's  rules. 
Parties  are  strongly  encouraged  to 
submit  as  early  in  the  investigation  as 
possible  any  requests  to  present  a 
portion  of  their  hearing  testimony  in 
camera. 

Written  submissions. — Each  party  is 
encouraged  to  submit  a  prehearing  brief 
to  the  Commission.  Prehearing  briefs 
must  conform  with  the  provisions  of 
section  207.22  of  the  Commission's 
rules;  the  deadline  for  filing  is  May  1 7. 
1995.  Parties  may  also  file  written 
testimony  in  connection  with  their 
presentation  at  the  hearing,  as  provided 
in  section  207.23(b)  of  the  Commission's 
rules,  and  posthearing  briefs,  which 
must  conform  with  the  provisions  of 
section  207.24  of  the  Commission's 
rules.  The  deadline  for  filing 
posthearing  briefs  is  May  31,  1995; 
witness  testimony  must  be  filed  no  later 
than  three  (3)  days  before  the  hearing. 
In  addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
investigation  may  submit  a  wTitten 
statement  of  information  pertinent  to 
the  subject  of  the  investigation  on  or 
before  May  31,  1995.  All  written 
submissions  must  conform  with  the 
provisions  of  section  201 .8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  sections  201.6. 
207.3,  and  207.7  of  the  Commission's 
rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigation  must 
be  ser\ed  on  all  other  parties  to  the  ( 
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:  The  Commission  hereby  gives 
the  institution  of  final 
ing  investigations  Nos.  731- 
and  704  (Final)  under  section 
1  the  Tariff  Act  of  1930  (19 
1673d(b))  (the  Act)  to  determine 
an  industry  in  the  United 
materially  injured,  or  is 
with  material  injury,  or  the 
sfcment  of  an  iii.lustry  in  the 
itates  is  materially  retarded,  by 
imports  from  China  and  South 
furfuryl  alcohol,  provided  for 
ding  2932.13.00  of  the 
Tariff  Schedule  of  the 
States, 
fiirther  information  concerning 
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consult  the  Commission's 
Practice  and  Procedure,  part 
rts  A  through  E  (19  CFR  part 
part  207.  subparts  A  and  C  (19 
207). 
DATE:  December  16,  1994. 
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calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-18^5 

(N.a.i). 

SUPPLEMENTARY  INFORMATION: 
Background. — These  investigations  are 
being  instituted  as  a  result  of  affirmative 
preliminary  determinations  by  the 
Department  of  Commerce  that  imports 
of  furfuryl  alcohol  from  China  and 
South  Africa  are  being  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  733  of  the 
Act  (19  U.S.C.  §  1673b).  The 
investigations  were  requested  in  a 
petition  filed  on  May  31.  1994,  by 
counsel  on  behalf  of  QO  Chemicsls.  Inc., 
West  Lafayette,  IN. 

Participation  in  the  investigationn  and 
public  serx'ice  list. — Persons  wishing  to 
participate  in  the  investigations  as 
parties  must  file  an  entrj-  of  appearance 
with  the  Secretary  to  the  Conunission. 
as  provided  in  section  201.11  of  the 
Commission's  rules,  not  later  than 
twenty-one  (21)  days  after  publication  of 
this  notice  in  the  Federal  Register.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  these  final  investigations 
available  to  authorized  applicants  under 
the  APO  issued  in  the  investigations, 
provided  tliat  the  application  is  made 
not  later  than  twenty-one  (21)  days  after 
the  publication  of  this  notice  in  the 
Federal  Register.  A  separate  service  list 
will  be  maintained  by  the  Secretary  for 
those  parties  authorized  to  receive  BPI 
under  the  APO. 

Staff  report. — The  prehearing  staff 
report  in  these  investigations  will  be 
placed  in  the  nonpublic  record  on  April 
18. 1995,  and  a  public  version  will  be 
issued  thereafter,  pursuant  to  section 
207.21  of  the  Commission's  rules. 

Hearing. — The  Commission  will  hold 
a  hearing  in  connection  with  these 
investigations  begirming  at  9:30  a.m.  on 
May  3.  1995,  at  the  U.S.  International 
Trade  Commission  Building.  Requests 
to  appear  at  the  hearing  should  be  filed 
in  writing  with  the  Secretary  to  the 
Commission  on  or  before  April  21,  1995. 
A  nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 


hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  April  26, 
1995,  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2).  201.13(fl.  and 
207.23(b)  of  the  Commission's  nih^. 
Parties  are  strongly  encouraged  to 
submit  as  early  in  the  investigation  as 
possible  any  requests  to  present  a 
portion  of  their  hearing  testimony  in 
camera. 

Written  submissions. — Each  party  is 
encouraged  to  submit  a  prehearing  brief 
to  the  Commission.  Prehearing  briefs 
must  conform  with  the  provisions  of 
section  207.22  of  the  Commission's 
rules;  the  deadline  for  filing  is  April  26. 
1995.  Parties  may  also  file  written 
testimony  in  connection  with  their 
presentation  at  the  hearing,  as  provided 
in  section  207.23(b)  of  the  Commission's 
rules,  and  posthearing  briefs,  which 
must  conform  with  the  provisions  of 
section  207.24  of  the  Commission's 
rules.  The  deadline  for  filing 
posthearing  briefs  is  May  11,  1995; 
witness  testimony  must  be  filed  no  latiir 
than  three  (3)  days  before  the  hearing. 
In  addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
investigations  may  submit  a  written 
statement  of  information  pertinent  to 
the  subject  of  the  investigations  on  or 
before  May  11,  1995.  All  written 
submissions  must  conform  with  the 
provisions  of  section  201.8  of  the 
Commission's  rules;  any  submis.sions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  sections  201.6, 
207.3,  and  207.7  of  the  Commission's 
niles. 

In  accordance  with  sections  201.1b(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigations 
must  be  served  on  all  other  parties  to 
the  investigations  (as  identified  by 
either  the  public  or  BPI  service  list),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certifirjite 
of  service. 

Authority:  These  investigations  are  htiinfi 
(.ondu(  ted  under  authority  of  the  Tariff  Art 
of  1930.  title  VII.  This  notire  is  publishisd 
pursuant  to  section  207.20  of  ihe 
Commission's  rules. 

Issued;  January  12,  1995. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Spcrnlary. 
|FR  E)oc.  <1.')-13.34  Filed  f-l»-95;  H:45  ami 
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[Investigation  No.  337-TA-369] 

Certain  Health  and  Beauty  Aids  and 
Identifying  Marks  Thereon; 
Investigation 

AGENCY:  U.S.  International  Trade 

Commission 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  §  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
December  2.  1994.  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended.  19 
U.S.C.  §  1337.  on  behalf  of  Redmond 
Products,  Inc.  18930  West  78th  Street, 
Chanhassen,  MN  55317.  An  amended 
complaint  was  filed  on  December  16, 
1994,  and  supplementary  letters  were 
filed  on  December  22  and  23,  1994.  The 
complaint  alleges  violations  of  section 
337  in  the  importation  into  the  United 
States,  the  sale  for  importation,  and  the 
sale  within  the  United  States  after 
importation  of  certain  health  and  beauty 
aids  by  reason  of  infringement  of 
federally  registered  and  common  law 
trademarks  incorporating  the  terms 
"Aussie"  or  "Australian."  The 
complaint  further  alleges  that  there 
exists  an  industry  in  the  United  States 
with  regard  to  the  health  and  beauty 
aids  at  issue,  and  that  the  domestic 
industry  is  being  injured  or  is 
threatened  with  injury  because  of  the 
allegedly  infringing  articles. 

Tne  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  hearing,  issue  a  permanent 
exclusion  order  and  a  permanent  cease 
and  desist  order. 

ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission,  500  E  Street,  S.W.,  Room 
112.  Washington.  D.C.  20436.  telephone 
202-205-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  S.  Fusco.  Esq.,  Office  of  Unfair 
Import  Investigations.  U.S.  International 
Trade  Commission,  telephone  202-205- 
2571. 

Authority:  The  authority  for  institution  of 
»his  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and 
in  se(  lion  210.10  of  the  Commission's  Final 
Rules  of  Practice  and  Procedure  (59  Fed.  Reg. 
39()J2.  August  1,  1994). 

Scope  of  Investigation:  Having 
considered  the  complaint,  the  U.S. 


International  Trade  Commission,  on 
Idnuary  6.  1995.  Ordered  That— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930.  as 
amended,  an  investigation  be  instituted 
to  determine: 

(a)  whether  there  is  a  violation  of 
subsection  (a)(1)(A)  of  section  337  in  the 
importation  into  the  United  States,  the  sale 
for  importation  or  the  sale  within  the  United 
States  after  importation  of  certain  health  and 
beauty  aids  and  identifying  marks  thereon  by 
reason  of  infringement  of  common  law  rights 
in  trademarks  incorp>orating  the  terms 
"Aussie"  or  "Australian",  the  threat  or  effect 
of  which  is  to  destroy  or  substantially  injure 
an  industry  in  the  United  States:  and 

(b)  whether  there  is  a  violation  of 
subsection  (a)(1)(C)  of  section  337  in  the 
importation  into  the  United  States,  the  sale 
for  importation  or  the  sale  within  the  United 
States  after  importation  of  certain  health  and 
beauty  aids  and  identifying  marks  thereon, 
by  reason  of  infringement  of  certain  federally 
registered  trademarks  incorporating  the  terms 
"Aussie"  or  "Australian,"  and  whether  there 
exists  an  industr\'  in  the  United  States  as 
required  by  subsection  (a)(2)  of  section  337 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is — Redmond 
Products,  Inc..  18930  West  78th  Street, 
Chanhassen.  Minnesota  55317. 

(b)  The  respondent  is  the  following 
company  alleged  to  be  in  violation  of  Section 
337,  and  is  the  party  upon  which  the 
complaint  is  to  be.ser\ed:  Belvedere 
International,  Inc..  5675  Keaton  Crescent. 
Mississauga.  Ontario.  L5R  3G3  Canada. 

(c)  Thomas  S.  Fusco,  Esq..  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street,  S.VV.,  Room 
401-O.  Washington,  DC.  20436,  who  shall  be 
the  Commission  investigative  attorney,  party 
to  this  investigation:  and 

(3)  For  the  investigation  so  instituted, 
)anet  D.  Saxon.  Chief  Administrative 
Law  Judge.  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  Administrative  Law  Judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondent  in 
accordance  with  section  210.13  of  the 
Commission's  Final  Rules  of  Practice 
and  Procedure.  59  FR  39022,  August  1. 
1994.  Pursuant  to  19  CFR  201.16(d)  and 
section  210.13(a)  of  the  Commission's 
Final  Rules  (59  Fed.  Reg.  39022.  August 
1,  1994).  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  ser\ice  of  the  complaint. 
Extensions  of  time  for  submitting 
responses  to  the  complaint  will  not  be 
granted  unless  good  cause  therefor  is 
shown. 


Failure  of  the  respondent  to  file  a 
timely  response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

Issued:  Januar\'  9,  1995. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

|FR  Dor.  95-1335  Filed  1-18-95:  8:45  ami 
BILLING  CODE  7020-02-P 


[Investigation  No.  337-TA-361] 

Certain  Portable  On-Car  Disc  Brake 
Lathes  and  Components  Thereof; 
Commission  Determination  Not  to 
Review  an  Initial  Determination  Issued 
on  Remand;  Determination  of  No 
Violation  of  Section  337  of  the  Tariff 
Act  of  1930 

AGENCY:  U.S.  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  initial  determination  (ID) 
issued  on  November  28,  1994,  by  the 
presiding  administrative  law  judge  (ALJ) 
after  remand  by  the  Commission  in  the 
above-captioned  investigation,  thereby 
finding  that  there  is  no  violation  of 
section  337  of  the  Tariff  Act  of  1930  in 
the  investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shara  L.  Aranoff.  Esq.,  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  telephone  202-205- 
3090.  Copies  of  the  non-confidential 
version  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are  or 
will  be  available  for  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  500  E 
Street  S.W.,  Washington.  DC.  20436. 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
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and  all  submissions  filed  in  connection 
with  the  petitions  for  review  of  both  IDs, 
the  Commission  determined  not  to 
review  the  November  28  remand  ID. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  19  use  1337,  and  sections 
210.53  of  the  Commission's  Interim 
Rules  of  Practice  and  Procedure.  19  CFR 
210.53. 

l.s.sucd:  January  10.  1995. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
iFR  Dof .  95-1336  Filed  1-18-95;  ai-Jj  ami 

BILLING  CODE  702(Mn-P 


[Investigation  337-TA-3681 

Certain  Rechargeable  Nickel  Metal 
Hydride  Anode  Materials  and  Batteries, 
and  Products  Containing  Sanfie;  Notice 
of  Initial  Determination  Terminating 
Respondents  on  the  Basis  of 
Settlement  Agreement 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding 
administrative  law  judge  in  the  above 
captioned  investigation  terminating  the 
following  respondents  on  the  basis  of  a 
settlement  agreement:  Toshiba  Battery 
Company.  Ltd..  Toshiba  America 
Information  System.  Inc..  and  Toshiba 
America  Consumer  Products. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will   ■ 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  tliis  matter  was  served 
upon  parties  on  January  13,  1995. 

Copies  of  the  initial  determination, 
the  settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  .Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  S.VV.,  VVa.shington.  D.C.  20436, 
telephone  (202)  205-2000.  Hearing 
impaired  indiviiluals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission  s  TDD  terminal  on  (202) 
205-1810. 


Written  Comments:  interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street,  S.W.,  Washington.  D.C.  20436, 
no  later  than  five  days  after  publication 
of  this  notice  in  the  Federal  Register. 
Any  person  desiring  to  submit  a 
document  (or  portions  thereof)  to  the 
Commission  in  confidence  must  request 
confidential  treatment.  Such  requests 
should  be  directed  to  the  Secretary  to 
the  Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  j.  Dionne.  Office  of  the  Secretary. 
U..S.  International  Trade  CommissiiMi. 
Telephone  (202)  205-1802. 

Issued:  Jaiuiar>'  13, 1495. 

By  ordei  of  the  Commission. 
Donna  R.  Koehnke, 
Serrtitary: 

IFR  Doi:  O.S-1337  Filed  1-IH-95;  H:45  .iril 
BILUNG  CODE  7020-O2-P 


[Investigation  No.  337-TA-368] 

Certain  Rechargeable  Nicke!  Metal 
Hydride  Anode  Materials  and  Batteries, 
and  Products  Containing  Same;  Notice 
of  Decision  Not  to  Review  Initial 
Determination  Granting  Joint  Motion 
To  Terminate  the  Investigation  w/ith 
Respect  to  Respondents  Sanyo 
Electric  Co.,  Ltd.  and  Sanyo  Energy 
(USA)  Corp.  on  the  Basis  of  a  License 
Agreement 

AGENCY:  U.S.  International  Traiie 

Commi-ssion. 

ACTION;  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Internaticnal  Trade 
Commission  has  determined  nol  to 
review  an  initial  determinrition  (ID) 
(Order  No.  8)  issued  on  DecemlxT  15, 
1994.  by  tho  presiding  administrative 
law  juc«c  (.M-j)  in  the  above-captioned 
investigation  granting  the  joint  mr)lion 
of  com.plainants  Energy  Cxjnversion 
Devices.  Inc.  and  Ovonic  Battery  C»).. 
Inc.  and  respondents  Sanyo  Electric  Co.. 
Ltd.  and  Sanyo  Energy  (US.'\)  Corp. 
(collectively  "the  Sajiyo  companies")  to 
terminate  the  investigation  as  to  the 
Sanyo  companies  on  the  basis  of  a 
licensing  agreement. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  A.  Bernstein,  Office  of  the  Cninend 
Counsel.  L'.S.  International  Tratle 


Commission,  500  E  Street,  S.W., 
Washington,  D.C.  20436,  telephone  202- 
205-3087. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this 
investigation,  which  concerns 
allegations  of  section  337  violations  in 
the  importation,  sale  for  importation, 
and  sale  after  importation  of  certain 
rechargeable  nickel  metal  hydride  anode 
materials  and  batteries  and  products 
containing  same,  on  September  8,  1994. 
Complainants  allege  infringement  of 
claims  1-17,  22,  23,  25,  27,  and  32  of 
U.S.  Letters  Patent  4,623,597  ("the  '597 
patent"). 

On  December  9,  1994,  complainants 
and  the  Sanyo  companies  filed  a  joint 
motion  to  terminate  the  investigation 
with  respect  to  the  Sanyo  companies  on 
the  basis  of  a  licensing  agreement.  The 
ALJ  issued  an  ID  granting  the  joint 
motion  and  terminating  the 
investigation  as  to  the  Sanyo  companies. 
No  petitions  for  review  of  the  ID  were 
filed.  No  agency  or  public  comments 
were  received. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  U.S.C.  1337,  and 
Commission  rule  210.42,  19  C.F.R. 
210.42. 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  S.W.,  Washington,  D.C.  20436. 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Issued:  Januarj'  10, 1995. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretary. 

[PR  Doc.  95-1338  Filed  1-18-95;  8:45  am] 
BILUNG  CODE  7020-02-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32640] 

Canadian  National  Railway  Company; 
Contract  to  Operate;  Grand  Trunk 
Western  Railroad  Inc.  and  Duluth, 
Winnipeg  &  Pacific  Railway  Co. 

agency:  Interstate  Commerce 
Commission. 


ACTION:  Notice  of  decision  accepting 
application  for  consideration. 

SUMMARY:  The  Commission  is  accepting 
for  consideration  the  application  filed 
December  19, 1994.  by  Canadian 
National  Railway  Company  (CN),  the 
Grand  Tnmk  Western  Railroad  Inc. 
(GTW),  and  the  Duluth,  Winnipeg  and 
Pacific  Railway  Co.  (DWP)  (collectively, 
applicants),  for  approval  of  an 
agreement  among  the  applicants  under 
which  Gl  will  conUact  to  operate  the 
properties  of  GTW  and  DWP.  Under  49 
CFR  part  1180,  the  Commission  finds 
this  to  be  a  minor  transaction. 
DATES:  Written  comments  must  be  filed 
with  the  Commission  no  later  than 
February  17,  1995,  and  concurrently 
served  on  apphcants"  representatives, 
the  United  States  Secretary  of 
Transportation  (Secretary  of 
Transportation),  and  the  Attorney 
General  of  the  United  States  (Attorney 
General).  Comments  from  the  Secretary 
of  Transportation  and  the  Attorney 
General  must  be  filed  by  March  6,  1995. 
The  Commission  will  issue  a  ser\-ice  li.st 
shortly  thereafter.  Comments  must  be 
serv'ed  on  all  parties  of  record  within  5 
days  of  the  issuance  of  the  service  list 
and  confirmed  by  certificate  of  service 
filed  with  the  Commission  indicating 
that  all  designated  individuals  and 
organizations  on  the  service  list  have 
been  properly  served.  Applicants'  reply 
is  due  by  March  20,  1995. 
ADDRESSES:  Send  an  original  and  10 
copies  of  all  documents  to:  Office  of  the 
Secretary,  Case  Control  Branch,  Attn: 
Finance  Docket  No.  32640.  Interstate 
Commerce  Commission,  Washington, 
DC  20423.  In  addition,  concurrently 
send  one  copy  of  all  documents  to  the 
Secretary  of  Transportation,  the 
Attorney  General,  and  applicants' 
representatives:  (1)  Docket  Clerk.  Office 
of  Chief  Counsel,  Federal  Railroad 
Administration,  Room  8201,  400 
Seventh  St..  SW,  Washington,  DC 
20590;  (2)  Attorney  General  of  the 
United  States,  United  States  Department 
of  Justice,  10th  St.  &  Constitution  Ave., 
NW,  Washington,  DC  20530;  and  (3) 
John  Will  Ongman,  John  F.  DePodesta, 
and  George  A.  Lehner,  Pep{jer,  Hamilton 
&  Scheetz,  1300  19th  Street,  NW, 
Washington,  DC  20036. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Beryl  Gordon.  (202)  927-5610.  [TDD  for 
hearing  impaired:  (202)  927-5721. J 
SUPPLEMENTARY  INFORMATION:  By 
application  filed  December  19, 1994, 
Commission  approval  is  being  sought 
imder  49  U.S.C.  11343-45  for  CN  to 
contract  to  operate  the  properties  of  two 


wholly  owned  subsidiaries,  GTW  and 
DWP.i 

CN  is  a  Canadian  Crown  Corporation 
incorporated  under  a  special  act  of  the 
Parliament  of  Canada. ^  GTW  is  a 
Delaware  corporation  and  a  class  I 
railroad.  DWP  is  a  Minnesota 
corporation  and  a  class  II  railroad. 
Grand  Trunk  Corporation  (GTC)  is  a 
noncarrier  holdmg  company  of  CN's 
American  rail  properties,  including 
GTW  and  DWP.  CN  connects  wiihGTW 
at  the  St.  Clair  River  Tunnel  at  Samia, 
Ontario  and  Port  Huron,  Michigan,  and 
at  the  Detroit  Turmel  at  Windsor, 
Ontario  and  Detroit,  Michigan.  CN 
connects  with  DWP  at  Fort  Francis/ 
Rainy  River,  Ontario.  Included  in  the 
application  as  an  applicant  carrier  is  the 
St.  Clair  Tunnel  Co.  (SCTC),  a  class  III 
carrier.  SCTC  is  97%  owned  by  the 
noncarrier,  St.  Clair  Tunnel 
Construction  Co.  (SCTCC)  and  3% 
ovraed  by  three  of  its  directors.  SCTCC 
is  in  turn  75%  ov/ned  by  GTC  and  25% 
ovmed  by  CN. 

Applicants  state  that  the  pu-pose  of 
the  application  is  to  seek  Commission 
approval  for  the  contract  to  operate  the 
properties  of  GTW  and  DWP  and  the 
operating  plan  developed  to  implement 
the  contract  to  operate.  According  to 
apphcants,  GTW  and  DWT  currently 
operate  as  independent  entities.  The 
contract  to  operate  and  the  operating 
plan  will  coordinate  and  integrate 
service  and  operations  among  GTW, 
DWP  and  CN  under  the  trade  name  CN 
North  America.  It  is  intended  to  permit 
the  applicants  to  provide  the  seamless, 
single-line  service  that  shippers 


'  Applicants  limultaneously  filed  a  petition  for  a 
Tinding  of  cause  for  a  supplementai  order  under  49 
U.S.C.  113S1  and  for  procedural  relief.  In  this 
petition,  applicants  ahematively  request  that  we 
make  a  generic  finding  of  cause  under  49  U.S.C. 
11351  to  enable  us  to  exercise  our  power  under  that 
section  to  issue  any  order  dealing  with  the  matters 
raised  by  the  contract  to  operate  as  pertains  to 
Grand  Trunk  W  R.  Co.  Vr.ijtcation  of  Securities,  158 
I.C.C  117  (1929)  [Acquisition  of  Control  By 
Canadian  National  Raitway),  Finance  Docket  No. 
7320  (Sub-No.  D):  and  Norfolk  6-  W.  Ry  Co.— 
Control— Detroit.  TJJi.  Co..  360  I.CC  498  (1979) 
[Grand  Trunk  Western  Railroad — Control — Detroit. 
Toledo  S-  Ironton  Railrtxjd  Co.  and  Detroit.  Toledo 
Shore  Line  Railroad  Co.,  Finance  Docket  No.  28676 
(Sub-No.  1)1.  They  also  request  xhat  a  protective 
order  be  entered  in  a  form  which  they  provide,  thit 
their  proposed  procedural  schedule  be  approved, 
and  that  clarification  or  waiver  of  the  regulations 
requiring  certain  information  be  granted.  We  will 
deny  the  request  for  a  generic  finding  of  cause 
because  applicants  have  not  established  a  need  for 
such  a  finding,  and  we  will  grant  the  renrtaining 
requests.  The  requested  protective  order  will  be 
issued  simultaneously  with  or  shortly  after  issuance 
of  this  notice. 

'CN  does  not  generate  sufficient  revenues  from 
its  operations  in  the  United  States  to  achieve  class 
I  status.  See  Camdian  National  Railway 
Company— Trackage  Rights  Exemptkm- — Grand 
Trunk  Western  Railroad  Inc.,  Firunce  Docket  No. 
32499  (ICC  served  July  25,  1994). 
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..  characterize  the  proposed 
as  "akin  to  an  end-to-end 
which  connecting  railroads 
do  not  overlap,  but  rather 
each  other,  join  forces  to 
competitor  in  a  highly 
_  transportation  market." 
the  resulting  change  in  the 
e  balance  as  a  positive  one 
:N  North  America  will  be  able 
itly  improved  service  that 
it  a  viable  transportation 
for  many  shippers." 
to  applicants,  the  proposed 
I  "will  produce  no  results 
;  gest  an  adverse  effect  on 
.  such  as  significantly 
rates  to  shippers  or  poorer 
levels."  To  the  contrary, 
contend  that  the  integration 
CT\V  and  DWP  will  reduce 
improve  service.* 
ints  project  that  some  traffic 
moving  by  other  carriers  will 
North  America  as  a  result  of 

but  that  this  does  not 
to  competition.'  Applicants 
impact  on  its  competitors 
id  and  will  certainly  not 
ability  to  provide  essential 
ion  ser\ices.  They  also  assert 
_.  port  will  suffer  a  significant 
of  uaffic  to  Canadian  ports, 
icants  argue  that  even  if  the 
were  to  produce  some 
_  Alive  effects,  the  public 
'  ^^ould  dramatically  outweigh 


I  pi 


Applidants  state  that  the  transaction 
certain  agreement  and 

employees.  According  to 
canjs.  it  is  not  possible  for  them  to 
isely  the  ultimate  impact  of 

ion  transaction  on  labor, 
n  some  instances  this  impact 


predict  that  the  transaction  will 
Iramatic  improvement  in  GTWi! 
p  irformance.  They  characterize  GTW's 
mcial  status  as  "suffering  massive  losses, 
it  from  making  much  needed  capital 
....  and  which— unless  reversed— 
ability  to  provide  transportation 
future." 
„  predict  reduced  transit  times, 
•vice  reliability,  and  economies  of  scale 
the  consolidation  of  shops  and 
ive  functions. 

.._i'  projections  of  volume  growth  in 
.  traffic  include  tOl.OOO  units  of  traffic 
I  loving  by  truck  and  67,000  units 
1  loving  by  rail.  This  projected  growth  in 
c  includes  22,800  carloads  divertud 
railroads. 


fr(  m 


c  mts 


tri  ffic  i 


will  occur  only  after  fully  integrated 
train  service  has  been  implemented. 
Applicants  submit  that  if  this 
transaction  were  among  U.S.  railroads 
and  dealt  with  predominantly  U.S. 
domestic  traffic,  the  appropriate  labor 
protection  would  be  as  prescribed  in 
New  York  Dock  Railway— Control- 
Brooklyn  Eastern  District  Terminal.  360 
I.C.C.  60  (1979)  (New  rorA:  Dock). 

Applicants  argue  that  to  reflect  the 
extraordinary  circumstances  involved  in 
the  integration  of  two  U.S.  railroads 
with  a  predominantly  Canadian 
railroad,  some  adjustments  to  the 
standard  New  York  Dock  conditions 
should  be  mz'de.  This  is  because, 
according  to  applicants,  Canadian 
immigration  law  will  not  permit  most 
GTW  and  DWP  employees  to  follow 
work  transferred  to  Canada.  Therefore, 
applicants  propose  the  following 
modifications  to  the  New  York  Dock 
conditions.  First,  modify  Article  I, 
section  6(d)  to  require  dismissed 
employees  to  accept  comparable 
positions  in  another  craft  or  class  at  any 
location  on  the  GTW  and  DWP.  Such 
employees  will  receive  the  protective 
benefits  of  Article  I,  sections  5,  9,  and 
12  and  Article  II,  regarding 
displacement  allowances,  moving 
expenses,  reimbursement  for  losses  on 
home  removal,  and,  if  necessary, 
retraining.  Second,  modify  Article  I. 
section  6(d)  to  require  dismissed 
employees  to  make  reasonable  efforts  to 
obtain  employment  with  an  employer  in 
another  industry,  so  long  as  such 
outside  employment  does  not  require  a 
change  in  residence.  (Applicants 
expand  on  what  reasonable  efforts 
include.)  Third,  impose  on  employees 
who  may  elect  benefits  of  existing 
protection  agreements  under  Article  I. 
section  3,  the  same  modified  obligations 
to  accept  comparable  employment 
described  under  the  second 
modification.  Fourth,  clarify  Article  I. 
section  1  to  provide  for  a  6-year 
protective  period,  wdth  total  labor 
protection  costs  "capped  at  the  cost  of  4 
years'  protection  multiplied  by  1.19. 

On  December  28,  1994.  the 
Transportation  Communications  Union 
and  the  United  Transportation  Union 
(collectively.  Unions)  filed  a  protest  to 
applicants'  proposed  procedural 
schedule  and  to  their  characterization  of 
the  transaction  as  minor.  The  Unions 
argue  that  this  is  a  major  transaction 
and.  as  such,  that  the  prefiling 
notificaUon  under  49  CFR  1180.4(b) 
must  be  3  to  6  months,  with  an 
additional  3  months  added  to  make  up 
for  appUcants'  failure  to  comply  with 
the  allegedly  applicable  prefiling 
notification  requirements.  Also,  on 
January  9, 1995,  the  Brotherhood  of 


Locomotive  Engineers  (BLE)  moved  to 
dismiss  or  reject  the  application  and 
replied  to  applicants'  petition  for  a 
finding  of  cause.  BLE  submits  that  the 
application  must  be  rejected  or 
dismissed  because  there  is  no  basis  for 
the  exercise  of  the  Commission's 
authority  under  49  U.S.C.  11343. 
According  to  BLE,  CN  already  controls 
the  GTW  and  DWP,  and  this  control 
authority  includes  the  authority  to 
engage  in  the  various  marketing  and 
operating  coordinations  proposed  in  the 
operating  plan  accompanying  the 
operating  agreement.  BLE  argues  that 
the  only  other  purpose  stated  in  the 
application  is  to  abrogate  or  modify  the 
provisions  in  the  existing  labor 
agreements,  which  raises  the  question  of 
whether  this  is  a  sham  transaction. 
AppHcants  replied  on  January  12. 1995. 

At  the  outset,  we  note  that  under  49 
U.S.C.  11347  the  Commission  is 
required  to  impose  at  least  New  York 
Dock  conditions  in  49  U.S.C.  11343 
transactions.  While  we  may  impose 
enchanced  protection,  applicants  have 
not  demonstrated  why  negotiations  and 
dispute  resolution  procedures 
(including  arbitration)  under  the 
provisions  of  New  York  Dock  cannot 
effectively  accommodate 
implementation  of  the  transaction. 

Under  49  CFR  1180.4(b){2)(iv),  we 
must  determine  whether  a  proposed 
transaction  is  major,  significant,  minor 
or  exempt.  The  proposal  here  does  not 
involve  the  control  or  merger  of  two  or 
more  class  I  railroads  and  has  no 
national  significance.  While  the 
proposed  transaction  may  have  regional 
significance  because  it  should  increase 
the  level  of  competition  in  the  affected 
areas,  it  nevertheless  concerns  carriers 
that  already  are  under  common  control 
and  that  arguably  may  accomplish  much 
of  what  is  sought  here  without  need  for 
our  approval.  The  greatest  impact  of  the 
transaction  may  well  be  on  rail  labor 
and  management,  but  these  concerns 
can  be  adequately  addressed  under  Nt;w 
York  Dock.  Accordingly,  we  find  the 
proposal  to  be  a  minor  transaction  as 
defined  in  49  CFR  1180.2(c).  See  BR. 
Consolidation  Proced.  of  Significant 
Transactions.  9  I.C.C.  2d  1198  (1993). 
Because  the  application  complies  with 
our  regulations  governing  minor 
transactions;  we  are  accepting  it  for 
consideration.  We  will  deny  the  Union's 
request  to  amend  tlie  procedural 
schedule  to  conform  it  to  a  major 
transaction  under  49  U.S.C.  1180.2  et  al. 
with  an  additional  60  days  to  address 
labor  protective  conditions.  We  will  also 
deny  BLE's  motion  to  reject  the 
application.  The  arguments  raised  by 
BLE  in  its  alternative  motion  to  dismiss 
are  also  denied  but  can  be  considered  in 


the  subsequent  decision  on  the  merits  of 
the  transaction  based  upon 
supplemental  or  further  legal  argument. 

The  application  and  exhibits  are 
available  for  inspection  in  the  Public 
Docket  Room  at  the  Offices  of  the 
Interstate  Commerce  Commission  in 
Washington,  DC.  In  addition,  copies 
may  be  obtained  upon  request  from 
applicants'  representatives  named 
above. 

Any  interested  person,  including 
government  entities,  may  participate  in 
the  proceeding  by  submitting  written 
comments.  Any  person  who  filed  timely 
written  comments  shall  be  considered  a 
party  of  record  if  the  person's  comments 
so  request.  In  this  event,  no  petition  for 
leave  to  intervene  need  be  filed. 

Consistent  with  49  CFR 
1180.4(d)(l)(iii),  written  comments  must 
contain: 

(a)  The  docket  number  and  title  of  the 
proceeding; 

(b)  The  name,  address,  and  telephone 
number  of  the  commenting  party  and  its 
representative  upon  whom  service  shall 
be  made; 

(c)  The  commenting  party's  position, 
i.e.,  whether  it  supports  or  opposes  the 
proposed  transaction; 

(d)  A  statement  of  whether  the 
commenting  party  intends  to  participate 
formally  in  the  proceeding  or  merely 
comment  upon  the  proposal; 

(e)  If  desired,  a  request  for  oral 
hearing  with  reasons  supporting  this 
request;  the  request  must  indicate  the 
disputed  materia!  facts  that  can  only  be 
resolved  at  a  hearing;  and 

(0  A  list  of  all  information  sought  to 
be  discovered  from  applicant  carriers. 

Because  we  have  determined  that  this 
constitutes  a  minor  transaction,  no 
responsive  applications  will  be 
permitted.  We  are  adopting  applicants' 
proposed  schedule  for  processing  this 
transaction.  The  proposed  schedule  cuts 
60  days  from  the  usual  180-day 
schedule  set  forth  at  49  U.S.C.  11345(d) 
for  processing  minor  transactions.  See 
49  CFR  1180.4. 

Discovery  may  begin  immediately.  We 
admonish  parties  to  resolve  all 
discovery  matters  expeditiously  and 
amicably. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 

1.  This  application  is  accepted  for 
consideration  as  a  minor  transaction 
under  49  CFR  1180.2(c).  Applicants' 
alternative  petition  for  a  generic  finding 
of  cause  for  a  supplemental  order  under 
49  U.S.C.  11351  is  denied. 

2.  The  petition  of  the  Unions  for 
handling  as  a  major  transaction  is 


denied,  and  the  petition  of  BLE  for 
rejection  and  its  alternative  motion  to 
dismiss  are  denied  except  that 
supplemental  or  furtlier  argument  may 
be  submitted  as  to  the  latter. 

3.  Applicants'  request  to  waive  the 
information  requirements  of  49  CFR 
1180.6  (a)(2)(v)  and  (a)(5),  (6).  and  (7)(v) 
is  granted  with  respect  to  the  other 
specified  carriers  not  directly  related  to 
the  proposed  transaction. 

4.  The  parties  shall  comply  with  all 
provisions  stated  above. 

Decided:  January  13,  1995. 

By  the  Commission.  Chairman  McDonald, 
Vice  Chairman  Morgan,  and  Commissioners 
Simmons  and  Owen. 

Vernon  A.  Williams, 

Secretory. 

IFR  Doc.  95-1395  Filed  1-13-95;  8:45  am] 

BILUNG  CODE  7035-01-P 

[Finance  Docket  No.  32567] 

Central  Oregon  &  Pacific  Railroad, 
Inc. — Lease,  Operation,  and 
Acquisition  Exemption — Southern 
Pacific  Transportation  Company 

Central  Oregon  &  Pacific  Railroad, 
Inc.  (CORP),  a  noncarrier,  has  filed  a 
verified  notice  under  49  CFR  Part  1150, 
Subpart  D — Exempt  Transactions  to 
lease,  acquire  and  operate  certain  lines 
ouTied  by  the  Southern  Pacific 
Transportation  Company  (SPT)  and  to 
acquire  certain  incidental  trackage 
rights  in  connection  therewith  for  a  total 
distance  of  approximately  446.05  miles 
in  Coos,  Douglas,  Jackson,  Josephine, 
and  Lane  Counties.  OR  and  Siskivou 
County,  CA.  The  notice  filed  by  CORP 
erroneously  reported  the  total  mileage 
as  446.37.  Counsel  for  CORP  has 
confirmed  that  this  figure  should  be 
446.05.  CORP  will  (1)  lease  and  operate 
(a)  23.37  miles  of  SPT's  rail  hne 
between  milepost  786.500  at  or  near 
Coquille.  OR  and  milepost  763.130  at  or 
near  Cordes,  OR;  (b)  .250  miles  between 
milepost  644.300  at  or  near  Springfield 
Junction,  OR  and  milepost  644.020  and 
between  milepost  644.020  and  milepost 
621.300  on  the  SPT's  Cascade  Line;  and 
(c)  79.0  miles  between  milepost  425.290 
at  or  near  Bellview,  OR  and  milepost 
346.00  at  or  near  Black  Butte,  CA;  (2) 
acquire  and  operate  (a)  111.016  miles 
between  milepost  763.13  at  or  near 
Cordes,  OR  and  milepost  652.114  at  or 
near  Danebo,  OR,  (b)  218.730  miles 
between  milepost  644.020  at  or  near 
Springfield  Jet.,  and  milepost  425.290  at 
or  near  Bellview,  OR  to  milepost 
346.000  and  (c)  5.87  miles  between 
milepost  450.5  at  or  near  Tolo,  OR  and 
milepost  456.374  at  or  near  White  City, 
OR  (White  Qty  Branch);  and  (3)  acquire 


7.814  miles  of  incidental  trackage  rights 
between  milepost  652.114  at  or  near 
Danebo,  OR  and  milepost  644.300  at  or 
near  Springfield  Jet.,  OR.  including 
access  to  SPT's  Eugene,  OR  Yard. 

The  proposed  transaction  was 
expected  to  be  consummated  on 
December  31.  1994. 

This  proceeding  is  related  to  RailTex, 
Inc. — Continuance  in  Control 
Exemption — Central  Oregon  &■  Pacific 
Railroad,  Inc.,  Finance  Docket  No. 
32568,  wherein  RailTex  seeks  an 
exemption  for  its  continuance  in  control 
of  CORP  once  it  acquires  or  leases  rail 
lines  from  SPT  and  becomes  a  rail 
carrier. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ob  initio.  Petitions  to  reopen  the 
proceeding  under  49  U.S.C.  105n5(d) 
may  be  filed  at  any  time.  The  fifing  of 
a  petition  to  reopen  will  not  stay  the 
exemption's  effectiveness.  Pleadings 
must  be  filed  with  the  Commission  and 
served  on  Robert  L.  Calhoun,  Sullivan  & 
Worcester,  Suite  1000,  1025  Connecticut 
Ave.,  N.W..  Washington,  IX!  20036. 

Decided:  January- 13.  1995. 

By  the  Commission.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  95-1513  Filed  1-1&-95:  8:45  am) 

BILUNG  CODE  703S-01-P 


[Finance  Docket  No.  32639  and  Finance 
Docket  No.  32639  (Sub-No.  1)] 

Met'O  North  Commuter  Railroad 
Company — Acquisition  Exemption — 
The  Maybrook  Line  and  Metro  North 
Commuter  Railroad  Company — 
Exemption— From  49  U.S.C.  Subtitle  IV 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  Exemption. 

SUMMARY:  Pursuant  to  49  U.S.C.  10505. 
the  Interstate  Commerce  Commission 
exempts:  (1)  from  the  requirements  of  49 
U.S.C.  11343-11345.  the  acquisition  by 
Metro  North  Commuter  Railroad 
Company  from  Maybrook  Properties, 
Inc..  of  the  .Maybrook  Line,  between 
milepost  71.2  on  the  Connecticut/New 
York  State  Line  and  approximately 
milepost  0.0  '  at  Beacon,  NY,  a  distance 
of  41.1  miles,  subject  to  standard 
employee  protective  conditions  and  (2)  ' 
Metro  North  Commuter  Railroad 


'  The  connecting  branches  that  form  the 
Maybrook  Line  also  retain  their  original  milepost 
ilasignatioru  used  by  the  b>nner  New  York  Central 
and  New  York.  New  Haven  k  Hartford,  which  are 
milepost  12.8  and  milepost  42.9. 
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Company  from  the  requirements  of  49 
U.S.C.  Su  )title  rV. 

DATES:  Th  e  exemption  is  effective  on 
January  1  >,  1995.  Petitions  to  reopen 
must  be  f  led  by  February  8, 1995. 
ADDRESSES:  Send  pleadings,  referring  to 
Finance  I  ocket  Nos.  32639  and  32639 
(Sub-No.  l),  to:  (1)  Office  of  the 
Secretary  Case  Control  Branch, 
Interstate  Commerce  Commission,  1201 
Constitut  on  Avenue,  N.W., 
Washingt  m,  DC  20423:  and  (2) 
Petitioners  representative:  John  D. 
Heffaer,  I  £A,  CROSS  &  HEFFNER.  1920 
N  Street,  ^I.W.,  Washington.  D.C.  20036. 
FOR  FURTI  lER  INFORMATION  CONTACT: 
Beryl  Got  don.  (202)  927-5612.  [TTD  for 
the  hearii  ig  impaired:  (202)  927-5721.) 
SUPPLEME  MTARY  INFORMATION: 
Addition  d  information  is  contained  in 
the  Comn  lission's  decision.  To  purchase 
a  copy  of  the  full  decision,  vmte  to,  call 
or  pick  u  )  in  person  from:  Dynamic 
Concepts  Inc.,  Room  2229,  Interstate 
Commert  e  Commission  Building,  1201 
Constitut  on  Avenue,  N.W., 
WashingI  on,  DC  20423.  Telephone: 
(202)  28S -4357/4359.  (Assistance  for 
the  heari  ig  impaired  is  available 
through  '  TD  services,  (202)  927-5721.) 

Decided  :  January  12. 1995. 

By  the  C  ommission.  Chairman  McDonald. 
Vice  Chaii  man  Morgan,  and  Commissioners 
Simmons  md  Owen. 
Vernon  A  Williams, 


Secretory. 
|FR  Doc 
BILUNG 


CO)E 


^1290  Filed  1-18-95;  8:45  am] 
7035-01-P 


(Finance  )ocket  No.  32568] 

RailTex,  Inc. — Continuance  in  Control 
Exemption— Central  Oregon  &  Pacific 
Railroad^  Inc. 

,  Inc.  (RailTex).  a  noncarrier, 
a  verified  notice  under  49  CFR 
2(c!  1(2)  to  continue  to  control 
( )regon  &  Pacific  Railroad,  Inc. 
upon  the  latter's  becoming  a 
arrier. 

has  concurrently  filed  a 
lotice  of  exemption  in  Central 
Pacific  Railroad,  Inc. — Lease, 
,  and  Acquisition 
I — Southern  Pacific 
Transpdttation  Company.  Finance 
lo.  32567,  for  CORP's  lease, 
i  on.  and  operation  of  446.05 
il  line  owned  by  Southern 
n  ransportation  Company, 
specified  points  in  Coos, 
Jackson,  Josephine,  and  Lane 
OR  and  Siskiyou  County,  CA. 
proposed  transaction  was  expected 
mmated  on  December  31, 
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RailTex  currently  controls  14  class  III 
railroads:  New  England  Central 
Railroad;  Chesapeake  &  Albemarle 
Railroad  Company,  Inc.;  Indiana 
Southern  Railroad,  Inc.;  North  Carolina 
&  Virginia  Railroad  Company,  Inc.;  Mid- 
Michigan  Railroad,  Inc.;  Missoiui  & 
Northern  Arkansas  Raihoad  Company, 
Inc.;  Austin  &  Northwestern  Railroad 
Company.  Inc.;  South  CaroUna  Central 
Railroad  Company.  Inc.;  Dallas.  Garland 
&  Northeastern  Railroad,  Inc.;  San  Diego 
&  Imperial  Valley  Raihoad  Company, 
Inc.;  New  Orleans  Lower  Coast  Railroad 
Company.  Inc.;  Michigan  Shore  Railroad 
Company,  Inc.;  Salt  Lake  City  Southern 
Raihoad  Company.  Inc.;  and  Grand 
Rapids  Eastern  Railroad.  Inc.  RailTex 
also  controls  two  Canadian  rail  carriers. 

This  continuance  in  control 
transaction  is  exempt  from  the  prior 
approval  requirements  of  49  U.S.CJ 
11343  under  49  CFR  1180.2(d)(2) 
because:  (1)  CORP  does  not  connect 
with  any  other  railroad  in  the  corporate 
family;  (2)  the  continuance  in  control  is 
not  a  part  of  a  series  of  anticipated 
transactions  that  would  connect  CORP 
with  any  other  railroad  in  its  corporate 
family;  and  (3)  the  transaction  does  not 
involve  a  class  I  carrier. 

As  a  condition  to  use  of  this 
e.xemption.  any  employees  affected  by 
the  transaction  must  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
Rv. — Control — Brooklyn  Eastern  Dist.. 
360  ICC.  60  (1979). 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  exemption's 
effectiveness.  Pleadings  must  be  filed 
with  the  Commission  and  served  on: 
Robert  L.  Calhoun.  Sullivan  & 
Worcester,  Suite  1000, 1025  Connecticut 
Ave.,  N.W.,  Washington,  DC  20036. 

Decided:  January  13. 1995. 

By  the  Commission.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
IFR  Doc.  95-1512  Filed  1-18-95;  8:45  am) 

BILLING  CODE  703S-01-P 


DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 


Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  formy collection; 

(2)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and. 

(6)  An  indication  as  to  whether 
section  3504(h)  of  Pub.  L.  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer.  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs.  Department  of  Justice 
Clearance  Officer.  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850. 
WCTR.  Washington.  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Records  and  Reports  of 
Registrants:  Changjs  in  Record 
Requirements  for  Individual 
Practitioners. 

(2)  Drug  Enforcement  Administration. 

(3)  Primary  =  Individuals  or 
households.  Others  =  Business  or  other 
for-profit.  The  information  is  needed  to 
maintain  a  closed  system  of  records  by 
requiring  the  individual  practitioner  to 
keep  records  of  (1)  complimentary 
samples  of  controlled  substances 
dispensed  to  patients  and  (2)  narcotic 
and  nonnarcotic  controlled  substances 
which  are  both  administered  and 
dispensed  to  patients. 

(4)  100.500  annual  respondents  at  .5 
hours  per  response. 


(5)  50,250  annual  burden  hours. 

(6)  Not  applicable  under  section 
3504(h)ofPub.L.  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  January  12,  1995. 
Robert  B.  Briggs. 

Department  Clearance  Officer  United  States 

Department  of  Justice. 

[FR  Doc.  95-1255  Filed  1-18-95;  8:45  am] 

BILLING  CODE  4410-0»-M 


Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Raauthorization  Act  since  the 
last  list  V.'  <s  published.  Entries  are 
grouped  i:;to  submission  categories, 
with  each  entry  containing  the 
following  infonnation: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  An  indication  as  to  whether 
section  3504(h)  of  Pub.  L.  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington.  DC  20503.  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  Washington,  DC  20530. 


Extension  of  a  Currently  Approved 
Collection 

(1)  Import/Export  Declaration: 
Precursor  and  Essential  Chemicals. 

(2)  DEA  Form  486.  Dnig  Enforcement 
Administration. 

(3)  Primar>'=Business  or  other  for- 
profit,  Others=Individuals  or 
households.  The  Chemical  Diversion 
and  Trafficking  Act  of  1988  requires 
those  who  import/export  certain 
chemicals  to  notify  the  DEA  15  days 
prior  to  shipment.  Information  will  be 
used  to  prevent  shipments  not  intended 
for  legitimate  purposes. 

(4)  1800  annual  respondents  at  .20 
hours  per  response. 

(6)  360  annual  burden  hours. 

(7)  Not  applicable  under  section 
3504(h)ofPub.L.  96-511. 

Public  comment  on  this  item  is 
encoiuagcd. 

Dated:  Januan,-  12.  1995. 
Robert  B.  Briggs. 

Department  Clearance  Officer.  United  States 

Department  of  Justice. 

IFR  Doc.  95-1256  Filed  1-18-95;  8:45  am] 

BILLING  CODE  4410-O9-M 


Lodging  of  Consent  Decree  Under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act 

In  accordance  with  the  policy  of  the 
Department  of  Justice.  28  CFR  50.7,  and 
42  U.S.C.  9622(d)(2)(B).  notice  is  hereby 
given  that  a  proposed  Fourth  Partial 
Consent  Decree  in  United  States  v.  City 
of  Monterey  Park,  et  al..  Civil  Action 
No.  94-8685  KN.  was  lodged  on 
December  29,  1994,  with  the  United 
States  District  Court  for  the  Central 
District  of  California.  That  action  was 
brought  pursuant  to  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  for  cleanup  and  cost 
recovery  at  the  Operating  Industries, 
Inc.  Superfund  site  in  Monterey  Park, 
California. 

Pursuant  to  the  Consent  Decree,  a 
group  of  settling  municipalities, 
goverrunental  entities,  waste 
transporters,  and  industrial  waste 
generators  will  put  the  proceeds  from  a 
settlement  those  parties  have  reached  in 
a  private  action  into  an  escrow  account 
set  up  under  this  consent  decree  for  use 
for  performance  of  remedial  actions  at 
the  site,  and  partial  reimbursement  of 
past  costs.  The  value  of  this  settlement 
is  approximately  S54  million. 

As  provided  in  28  CFR  50.7  and  42 
U.S.C.  9622(d)(2)(B),  the  Department  of 
Justice  will  receive  comments  from 
persons  who  are  not  named  as  parties  to 
this  action  relating  to  the  proposed 


Con.sent  Decree  for  a  period  of  thirty 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  thn 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington.  DC  20530.  All  comments 
should  refer  to  United  States  v.  Citvof 
Monterey  Park,  et  al.,  D.J.  Ref.  90-11-2- 
156F. 

The  proposed  Consent  Decree  mav  be 
examined  at  the  office  of  the  United 
States  Attorney.  300  North  Los  Angeles 
Street.  Los  Angeles,  California  90012, 
and  at  the  Region  IX  office  of  the  U-S. 
Environmental  Protection  Agency,  75 
Haulhome  Street.  San  Francisco, 
California  94105.  A  copy  of  the 
proposed  Consent  Decree  may  also  be 
examined  at  the  Consent  Decree  Librarv. 
1120  G  Street,  NW..  4th  Floor, 
Washington,  DC  20005,  (205)  624-0892. 
A  copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  hv  mail 
from  the  Consent  Decree  Library .  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $17.00  for  a 
copy  of  the  consent  decree  (25  cents  per 
page  reproduction  costs,  without  anv 
attachments  or  exhibits  to  the  Decree) 
payable  to  "Consent  Decree  Libran." 
|oel  M.  Gross. 

Acting  Chief.  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

IFR  Doc.  95-1279  Filed  1-18-95:  8:45  am] 

BILLING  CODE  441&-01-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Glass  Ceiling  Commission:  Open 
Meeting 

Summary:  Pursuant  to  Title  11  of  the 
Civil  Rights  Act  of  1991  (Pub.  L.  102- 
166)  and  section  9  of  the  Federal 
Advisory  Committee  Act  (FACA)  (Pub. 
L.  92-16'2,  5  U.S.C.  app.  11)  a  Notice  of 
estabhshment  of  the  Glass  Ceiling 
Commission  was  published  in  the 
Federal  Register  on  March  30,  1992  (57 
FR  10776).  Pursuant  to  section  10(a)  of 
FACA,  this  is  to  announce  an  open 
meeting  of  the  Commission  for  Tuesday. 
January  31,  1995  from  4  pm— 7  pm  and 
Wednesday.  February-  1.  1995  from  1 
pm — 4  pm.  The  purpose  of  the 
Commission  is  to,  among  other  things, 
focus  greater  attention  on  the 
importance  of  eliminating  artificial 
barriers  to  the  advancement  of 
minorities  and  women  to  management 
and  decisionmaking  positions  in 
business.  The  Commission  has  the 
practical  task  of:  (a)  Conducting  basic 
research  into  practices,  polices,  and 
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manner  in  which  management  and 
decisionm  iking  positions  in  business 
are  filled:  b)  conducting  comparative 
research  o  businesses  and  industries  in 
which  mir  orities  and  women  are 
promoted  )r  are  not  promoted;  and  (c) 
recommen  iing  measures  to  enhance 

I  ies  for  and  the  elimination  of 
b  irriers  to  the  advancement  of 
esjand  women  to  management 
aking  positions. 
Place:  The  meeting  will  be 
uary  31,  1995,  4  pm— 7  pm 
1. 1  pm — 4  pm  (Eastern 
ime)  in  the  Department  of 
etary's  Conference  Room 
meeting  is  open  to  the 
meeting  will  take  the  place 
January  23rd  and  24th 
ich  had  to  be  postponed. 
Coiimission  will  meet  to  discuss 
)f  the  activities  and  tasks  of 
ssion. 
da  for  the  meeting  include: 

of  f  erkins-Dole  Application 
or  1995 
Research 
fp^eport 

with  disabilities  should 
Rene  A.  Redwood  at  (202) 
10  later  than  January  27,  1995 
accommodations  are  needed. 
er  Information  Contact:  Ms. 
Ridwood.  Executive  Director, 
Ceil  ng  Commission.  U.S. 

of  Labor,  200  Constitution 

Room  C-2313. 
DC  20210,  (202)  219-7342. 

at) Washington,  DC  this  13th  day  of 
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Employm  »nt  and  Training 
Administration 

[TA-W-30,  )32] 

Coordina  ed  Apparel  Group,  Inc., 
Jackson,  South  Carolina;  Termination 
of  Investigation 
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to  section  221  of  the  Trade 
,  an  investigation  was 
October  17,  1994  in 
0  a  worker  petition  which  was 
half  of  workers  at 
Apparel  Group, 
Incorporajed,  Jackson.  South  Carolina, 
wor  cers  of  the  subject  firm  are 
under  amended  certification 
364C).  Consequently,  further 
on  in  this  case  would  serve 
and  the  investigation  has 


Signed  at  Washington.  DC,  this  10th  day  of 
January  1995. 
Victor  J.  Tnmzo, 

Program  Manager.  Policy  and  Reemployment 
Ser\ices,  Office  of  Trade  Adjustment 
Assistance 
(FR  Doc.  95-1323  Filed  1-18-95:  8:45  am] 

BILLING  CODE  4510-30-M 

[TA-W-30.410] 

Hoechst  Celanese  Corp.,  Coventry, 
Rhode  Island;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  EligibiUty  to  Apply  for 
Worker  Adjustment  Assistance  on 
December  10, 1994,  appUcable  to  all 
workers  of  the  subject  firm.  The 
certification  notice  will  soon  be 
published  in  the  Federal  Register. 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
findings  show  that  a  coverage  overlap 
exists  with  TA-W-29,301  which  was 
issued  on  March  4,  1994  for  workers  of 
the  Intermediates  I  Building  of  Hoechst 
Celanese  Corporation  in  Coventry, 
Rhode  Island. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  the  correct  worker  group. 

The  amended  notice  applicable  to 
TA-VV-30.410  is  hereby  issued  as 
follows: 

All  workers  of  Hoechst  Celanese 
Corporation  in  Coventry.  Rhode  Island, 
except  those  workers  of  Hoechst  Celanese  in 
the  Intermediates  I  Building  who  are 
currently  certified  under  TA-VV-29.301,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  October  3, 1993  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC.,  this  4th  day  of 
January  1995. 
Victor  J.  Tninzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  95-1324  Filed  1-18-95:  8:45  am) 
BILLING  CODE  4510^30-M 

[TA-W-30,342  Roosevelt,  Utati;  TA-W- 
30,342A  Denver,  Colorado] 

Linmar  Petroleum  Co.;  Revised 
Determination  on  Reconsideration 

On  December  13, 1994,  the 
Department  issued  an  Affirmative 
Determination  Regarding  Application 
for  Reconsideration  for  the  former 
workers  of  the  subject  firm.  The  notice 


was  published  in  the  Federal  Register 
on  December  27, 1994  (59  FR  66559). 
Investigation  findings  show  that  all 
production  ceased  on  September  1.  1994 
when  all  production  workers  were  laid 

off. 

U.S.  imports  of  crude  oil  and  natural 
gas  increased  absolutely  and  relative  to 
domestic  shipments  in  the  first  eight 
months  of  1994  compared  to  the  same 
period  in  1993. 

On  reconsideration,  the  Department 
surveyed  the  subject  firm's  major 
declining  customers  for  the  relevant 
period.  The  survey  findings  show  that 
customers  accounting  for  a  substantial 
portion  of  the  subject  firm's  sales  in 
1994  increased  their  import  purchases 
of  crude  oil  while  reducing  their 
purchases  from  the  subject  firm. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  the  former  workers  of 
Linmar  Petroleum  Company  in 
Roosevelt,  Utah  and  Denver,  Colorado 
were  adversely  affected  by  increased 
imports  of  articles  like  or  directly 
competitive  with  the  crude  oil  produced 
at  the  Linmar  Petroleum  Company. 

All  workers  of  Linmar  Petroleum 
Company,  in  Roosevelt,  Utah  and  Denver. 
Colorado  who  became  totally  or  partially 
separated  from  employment  on  or  after 
August  19. 1993  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  10th  day  of 
Januar>'  1995. 
Victor  J.  Trunzo, 

Program  Manager.  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  95-1325  Filed  1-18-95:  8:45  am) 

BILUNG  CODE  4510-30-M 


[TA-W-30,367] 

National  Medical  Care,  Medical 
Products  Division,  alkJa  Erika  of  Texas, 
McAllen,  Texas;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 
applicable  to  all  workers  of  the  subject 
firm. 

The  certification  notice  was  issued  on 
December  10, 1994  and  will  soon  be 
published  in  the  Federal  Register. 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
investigation  findings  show  many  of  the 


workers  of  the  Medical  Products 
Division  of  National  Medical  Care  has 
wages  reported  under  Erika  of  Texas; 
consequently,  their  unemployment 
insurance  (Ul)  taxes  were  paid  to  Erika 
of  Texas. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  amended  notice  applicable  to 
TA-\V-30,367  is  hereby  issued  as 
follows: 

"All  workers  of  National  Medical  Care. 
Medical  Products  Division,  also  known  as  (a/ 
k/a)  Erika  of  Texas,  McAllen,  Texas  who 
became  totally  or  partially  separated  from 
employment  on  or  after  September  19,  1993 
are  elig'ble  io  apply  for  adjustment  assistance 
under  Section  223  of  Trade  Act  of  1974." 

Signed  at  Washington.  D.C.,  this  4th  day  of 
[anuary  1995. 
Victor  J.  Tninzo, 

Program  Manager.  Policy  and  Reemployment 

Senices.  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  95-1326  Filed  1-18-95:  8:45  ami 

CILLING  CODE  4S1O-30-M 


[TA-W-29,065  Midland,  Texas;  TA-W- 
29,066  Houston,  Texas] 

Penetrators,  Inc.,  Revised 
Determination  on  Reconsideration 

The  Department,  on  its  own  motion, 
has  further  considered  the  findings  in 
the  subject  investigation.  New  findings 
in  the  investigation  show  that  all  of  the 
Croup  Eligibility  Requirements  of  the 
Trade  Act  are  met. 

The  findings  show  that  Penetrators. 
Inc..  provides  drilling  ser\'ices  to 
unaffiliated  production  firms  in  the  oil 
and  gas  industrv'. 

The  findings  shew  substantial  worker 
separations  occurred  in  1993  and  the 
subject  firm  experienced  a  decline  in 
revenues  in  1993  compared  to  1992. 

U.S.  imports  of  crude  oil  and  natural 
gas  increased  in  1993  compared  to  1992. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
crude  oil  and  natural  gas  for  which 
drilling  services  were  performed  bv 
workers  of  Penetrators.  Inc.,  in  Midland 
and  Houston,  Texas  contributed 
importantly  to  the  decline  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  of  the  subject 
firm  In  accordance  with  the  provisions 
of  the  Trade  Act  of  1974. 1  make  the 
following  revised  determination: 

All  workers  of  Penetrators.  Inc.,  in 
Midland,  Texas  and  Houston,  Texas  who 
become  totally  or  partially  separated  from 


employment  on  or  after  September  16. 1992 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC.  this  23rd  day  of 
December  1994. 
Victor  J.  Trunzo, 

Program  Manager.  Policy  and  Reemployment 
Senices.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  95-1327  Filed  1-18-95:  8:45  ami 
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[TA-W-29,916etc.] 

Smith  Equipment  Co.  Inc.,  Clifton,  Nev* 
Jersey,  et  al.;  Amended  Certification 
Regarding  Eligibility  to  Ar  c.y  for 
Worker  Adjustment  Assiitd.-ice 

TA-VV-29.916     Smith  Equipment 
Company,  Inc.,  Clifton,  New  Jersev  and 
operating  in  the  following  States:  TA- 
W-29,916A    California,  TA-W- 
29,916D    Oregon.  TA-W-29,916B 
Missouri,  TA-W-29,916E    Washington, 
TA-W-29.916C    Ohio  and  TA-W- 
29.91 7    Smith  Megipak.  Inc..  Clifton. 
New  Jersey,  and  operating  in  the 
following  States:  TA-W-29.917A 
California,  TA-W-29,917D    Oregon. 
TA-W-29,917B    Missouri,  TA-W- 
29.91 7E    Washington.  TA-W-29,917C 
Ohio;  amended  certification  regarding 
eligibility  to  apply  for  worker 
adjustment  assistance. 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
December  2,  1994,  applicable  to  all 
workers  of  the  subject  firm.  The 
certification  notice  will  soon  be 
published  in  the  Federal  Register. 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  worker  separations 
occurred  in  the  states  of  California, 
Missouri,  Ohio.  Oregon  and 
Washington. 

This  amendment  also  corrects  the 
location  in  the  operative  portion  of  the 
initial  certification  to  Clifton.  New 
Jersey  instead  of  Cla\1on.  New  Jersey. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Smith  Equipment  Company.  Inc..  and 
its  operating  subsidiary  Smith  Megapak. 
Inc..  both  located  in  ftlifton.  New  jersey. 

The  amended  notice  applicable  to 
TA-W-29.916  and  TA-W-29.917  is 
hereby  issued  as  follows: 

All  workers  of  Smith  Equipment  Company. 
Inc..  Clifton.  New  Jersey  and  operating  in  the 
following  states  of  California,  Missouri,  Ohio. 
Oregon  and  Washington  and  all  workers  of 
Smith  Megapak,  Inc..  Clifton.  New  Jersey  and 
operating  in  the  states  of  California.  Missouri. 


Ohio,  Oregon  and  Washington  who  became 
totally  or  partially  separated  from 
emplovTnent  on  or  after  May  16.  1993  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1994. 
Signed  at  Washington,  DC.  this  41h  dav  of 
January.  1995. 
Victor  J.  Tninzo, 

Program  .Manager,  Policy  and  RcrmpUnmcnt 
Senices.  Office  of  Trade  A  djustment 
Assistance. 

IFR  Doc.  95-1328  Filed  1-18-95:  8:45  amj 
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Occupational  Safety  and  Health 

Administration 

Utah  State  Standards;  Notice  of 
Approval 

Background 

Part  1953  of  Title  29.  Code  of  Federal 
Regulations,  prescribes  procedures 
under  Section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
667).  (hereinafter  called  the  Act)  bv 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator)  under  delegation  of 
authority  from  the  Assistant  Secretary'  of 
Labor  for  Occupational  Safelv  and 
Health  (hereinafter  called  the  Assistant 
Secretary).  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  Plan  which  has  betn 
approved  in  accordance  with  Section 
18<c)  of  the  Act  and  29  CFR  Part  1902. 
On  January  10.  1973.  notice  was 
published  in  the  Federal  Register  (38 
FR  1 1 78)  of  the  approval  of  the  Utah 
State  Plan  and  the  adoption  of  Subpart 
E  to  Part  1952  containing  the  decision. 
Utah  was  granted  final  approval  on 
Section  18(e)  of  the  Act  on  July  16. 
1985.  By  law  (Section  63-46a-16  Utah 
Code),  the  Utah  Administrative 
Rulemaking  Procedure  is  the  authorised 
compilation  of  the  administrative  law  of 
Utah  and  "shall  be  received  in  all  the 
courts,  and  by  all  judges,  public  officers, 
commissioners,  and  departments  of  the 
State  government  as  evidence  of  the 
administrative  law  of  the  State  of  Utah 
*   •   •"  The  Utah  Occupational  Safety 
and  Health  Division  revised  its 
.Administrative  Rulemaking  Act) 
Chapter  4ea,  title  63.  Utah  annotated. 
1953)  which  became  effective  on  April 
29.  1985.  a  State  Plan  Supplement  was 
submitted  to  the  Occupational  Safety 
and  Health  Administration  (OSHA)  for 
approval  and  publication  in  the  Federal 
Register  of  Utah's  revised 
Administrative  Rulemaking  Act.  The 
Plan  supplement  was  published  in  the 
Federal  Register  (53  FR  43688)  on 
October  28.  1988.  The  supplement 
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Division  of  the  Industrial  Commission 
of  Utah.  Copies  of  the  Utah 
Administrative  Code  have  been 
reviewed  and  verified  at  the  Regional 
Office.  OSHA  has  determined  that  the 
Federal  Standards  incorporated  by 
reference  form  29  CFR  part  1910  and  29 
CFR  part  1926  are  identical  to  Federal 
Standards  and  therefore  approves  the 
Utah  Standards. 

Location  of  Supplement  for  Inspection 
and  Copying 

A  copy  of  the  standards  along  with 
the  approved  plan  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  followi.rt;  locations:  Office  of  the 
Regional  Administrator.  1999 
Broadway.  Suite  1690  Denver,  Colorado 
80202-5716;  Utah  State  Industrial 
Commission.  UOSH  offices  at  160  East 
300  South.  Salt  Lake  City.  Utah  84151; 
and  the  Director  of  Federal-State 
Operations,  room  N3700,  200 
Constitution  Avenue.  NW.,  Washington. 
DC  20210. 

Public  Participation 

Under  29  CFR  1953.2(C).  the  Assistant 
Secretary  may  prescribe  alternative 
procedures,  or  show  any  other  good 
cause  consistent  with  applicable  laws, 
to  expedite  the  review  process.  The 
Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplements  to  the  Utah  State  Plan  as 
a  proposed  change  and  makes  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reason(s):  The  Standards  were 
adopted  in  accordance  with  the 
procedural  requirements  of  State  law 
which  include  public  comment,  and 
further  participation  would  be 
repetitious.  This  decision  is  effective 
September  22. 1994. 

Authority:  SEC.  18,  Public  Law  91-596.  84 
Stat.  1G08  (29  U.S.C.  667)  Signed  at  Denver. 
Colorado  this  22nd  day  of  September.  1994. 

Harry  C.  Borchelt, 

Assistant  Regional  Administrator.  \1U. 
IFR  Doc.  95-1329  Filed  1-18-95;  8:45  ami 
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Wyoming  State  Standards;  Notice  of 
Approval 

Background 

Fart  1953  of  TitlQ^9.  Code  of  Federal 
Regulations,  prescribes  procedures 
under  Section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator)  under  delegation  of 
authority  from  the  Assistant  Secretary  of 


Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary).  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  state  Plan  which  has  been 
approved  in  accordance  with  Section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  May  3, 1974,  notice  was  published 
in  the  Federal  Register  (39  FR  15394)  of 
the  approval  of  the  VVvoming  Plan  and 
adoption  of  Subpart  BB  to  Part  1952 
containing  the  decision. 

The  Plan  provides  for  the  adoption  of 
Federal  Standards  as  State  Standards 
By:  (1)  Advisory  Committee 
coordination;  (2)  Publication  in 
newspapers  of  general/major  circulation 
with  a  45-day  waiting  period  for  public 
comment  and  hearings;  (3)  Adoption  by 
the  Wyoming  Health  and  Safety 
Commission;  (4)  Review  and  approval 
by  the  Governor;  (5)  Filing  with 
Secretary  of  State  and  designation  of  an 

OSHA  regulations  (29  CFR  1953.  22 
and  23)  require  that  States  respond  to 
the  adoption  of  new  or  revised 
permanent  Federal  Standards  by  State 
promulgation  of  comparable  standards 
within  six  months  of  OSHA  publication 
in  the  Federal  Register,  and  within  30 
days  for  emergency  temporary 
standards.  Although  adopted  State 
Standards  or  revisions  to  standards 
must  be  submitted  for  OSHA  review  and 
approval  under  procedures  set  forth  in 
Part  1953.  they  are  enforceable  by  the 
State  prior  to  Federal  review  and 
approval. 

By  letter  received  May  1.  1994  from 
Stephan  R.  Foster.  OSHA  Program 
Manager,  Wyoming  Department  of 
Employment,  Division  of  Employment 
Affairs-OSHA  to  Byron  R.  Chadwick. 
OSHA  Regional  Administrator,  the  State 
submitted  rules  and  regulations  in 
response  to  the  following  General 
Industry  Standards.  29  CFR  1910.1000 
Air  Contaminants  Rule  58  FR  35340.  6/ 
30/93;  29  CFR  1910.1001  Asbestos 
(revision)  57  FR  24330,  29  CFR 
1910.1048  Occupational  Exposure  to 
Formaldehyde  Final  Rule  (amendments) 
57  FR  22307.  6/27/92;  29  CFR 
1910.1027  Occupational  Exposure  to 
Cadmium  Final  Rule,  57  FR  42389,  29 
CFR  1910.146  Permit-Required  confined 
Space.  58  FR  454a29  CFR  1910.1450 
Occupational  Exposure  to  Hazardous 
Chemicals  in  Laboratories  (correction) 
57  FR  29204  7/1/92;  and  29  CFR 
1910.1050  Occupational  E.xposure  to 
4.4.Methylenedianiline  (MDA)  Final 
rule  57  FR  35666  8/10/92. 

The  above  adoptions  of  federal 
standards  have  been  incorporated  in  the 
State  Plan  and  are  contained  in  the 
Wyoming  Occupational  Health  and 
Safotv  Rules  and  Regulations  (General). 


as  required  by  Wyoming  Statute  1977, 
Section  27-11-105  (a)  (viii). 

State  Standards  for  29  CFR  1910.1000 
Air  Contaminants  corrections;  was 
adopted  by  the  Health  and  Safety 
Commission  of  Wyoming  on  November 
19,  1993  (effective  1/4/94);  State 
Standards  for  29  CFR  1910.1001 
Asbestos  revision;  was  adopted  8/14/92 
(effective  10/13/92);  State  standards  for 
29  CFR  1910.1048  Occupational 
Exposure  to  Formaldehyde  Final  Rule 
Amendments  was  adopted  8/14/92 
(effective  10/13/92);  State  Standards  for 
29  CFR  1910.1027  Occupational 
Exposure  to  Cadmium  Final  Rule 
correctl'ins  adopted  2/19/93  (effective  4/ 
12/93);  State  Standard  for  29  CFR 
1910.146  Permit-required  Confined 
Space  adopted  5/21/93  (effective  7/22/ 
93);  State  Standard  for  29  CFR 
1910.1450  Occupational  Exposure  to 
Hazardous  Chemicals  in  Laboratories 
correction  was  adopted  11/06/92 
(effective  1/4/93);  State  Standards  for  29 
CFR  1910.1050  Occupational  Exposure 
to  4.4.  Methylenedianiline  (MDA)  Final 
Rule  amendments  was  adopted  11/6/92 
(effective  1/4/93). 

Decision 

The  above  State  Standards  have  been 
reviewed  and  compared  with  relevant 
Federal  Standards,  and  OSHA  has 
determined  that  the  State  Standards  are 
at  least  as  effective  as  the  comparable 
Federal  Standards,  as  required  by 
Section  18(c)(2)  of  the  Act.  OSHA  has 
also  determined  that  the  differences 
between  the  State  and  Federal 
Standards  are  substantially  identical. 
OSHA  therefore  approves  these 
Standards.  However,  the  right  to 
reconsider  this  approval  is  reserved 
should  substantial  objections  be 
submitted  to  the  Assistant  Secretary. 

Location  of  Supplement  for  Inspection 
and  Copying 

A  copy  of  the  Standards  Supplements, 
along  with  the  approved  Plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator,  1999  Broadway  Suite 
1690,  Denver,  Colorado  80202-5716:  the 
Department  of  Employment,  Division  of 
Employment  Affairs-OSHA,  Herschler 
Building,  2nd  Floor  East,  122  West  25th 
Street.  Cheyenne,  Wyoming  82002;  and 
the  Office  of  State  Programs,  Room  N- 
3700.  200  Constitution  Avenue,  N.W., 
Washington.  DC.  20210. 

Public  Participation 

Under  29  CFR  1953.2(c).  the  Assistant 
Secretary  may  prescribe  alternative 
procedures,  or  show  any  other  good 
cause  consistent  with  applicable  laws, 


to  expedite  the  review  process.  The 
Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplements  to  the  Wyoming  State  Plan 
as  a  proposed  change  and  makes  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reason(s):  The  standards  were 
adopted  in  accordance  with  the 
procedural  requirements  of  State  Law 
which  include  public  comment,  and 
further  public  participation  would  be 
repetitious.  This  decision  is  effective 
January  19,  1995  (Sec.  18.  Public  Law 
91-596,  84  Stat.  1608  (29  U.S.C.  66711) 

Signed  at  Denver,  Colorado  this  9th  day  of 
September.  1994. 

Gregory  J.  Baxter. 

Deputy  Regional  Administrator.  Mil. 

|FR  Doc.  95-1330  Fil(.'H  1-13-95:  8:45  am) 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Public  Meeting  With  Interested 
Vendors  en  a  Proposal  for  Ordering 
Reproductions  of  Still  Photographs, 
Aerial  Film,  Maps,  and  Drawings 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 

ACTION:  Notice  of  meeting  and  action. 

SUMMARY:  NARA  announces  its  intent  to 
change  procedures  for  providing 
reproductions  of  archival  still 
photographs,  aerial  film,  maps,  and 
drawings  from  the  Still  Picture  Branch. 
Cartographic  and  Architectiu-al  Branch, 
and  other  units  of  the  National 
Archives.  An  initial  meeting  with 
interested  vendors  was  held  on 
December  21.  1994.  The  proposal  will 
privatize  the  reproduction  of  these 
archival  materials  by  allowing 
customers  to  place  their  orders  directly 
with  vendors.  In  addition,  NARA  will 
assign  work  space  to  the  vendors  in  its 
new  building  in  College  Park,  MD,  in 
order  that  the  materials  can  be  copied 
on  its  premises.  The  proposed 
procedures,  scheduled  to  begin  on 
March  6,  1995,  and  continue  for  a  one- 
year  trial  period,  are  intended  to 
expedite  tlie  reproduction  ordering 
process  and  to  ascertain  the  extent  to 
which  digital  scanning  can  satisfy 
customer  requirements.  All  vendors 
interested  in  this  test  are  invited  to 
attend  the  next  scheduled  meeting. 

DATES:  The  meeting  will  be  held  on 
Wednesday,  January  25, 1995.  at  10  a.m. 

The  trial  period  is  proposed  to  begin 
on  March  6, 1995.  and  end  on  March  6. 
1996. 


ADDRESSES:  The  meeting  will  be  held  in 
Archives  II,  lecture  rooms  C  and  D, 
located  at  8601  Adelphi  Road.  College 
Park,  MD. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  T.  Murphy.  Nontextual 
Archives  Division,  at  301-713-7083. 

Dated:  January  11.1995. 
Trudy  Huskamp  Peterson. 

Acting  Archivist  of  the  United  States. 

|FR  Doc.  95-1368  Filed  1-18-95;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-160-Ren;  ASLBP  No.  95- 
704-01 -Ren] 

Georgia  Institute  of  Technology, 
Atlanta,  Georgia;  Georgia  Tech 
Research  Reactor  (Renewal  of  Facility 
License  No.  R-97);  Notice  of 
Prehearing  Conference 

January  12. 1995. 

This  proceeding  concerns  the 
proposed  renewal  of  the  facility 
operating  license  for  the  Georgia  Tech 
Research  Reactor,  located  on  the 
campus  of  the  Georgia  Institute  of 
Technology  in  Atlanta.  GA.  Notice  is 
hereby  given  that,  as  set  forth  in  the 
Atomic  Safety  and  Licensing  Board's 
Memorandum  and  Order  (Telephone 
Conference  Call,  1/10/95).  dated  January 
11,  1995.  a  prehearing  conference  will 
be  conducted  commencing  at  10.00  a.m. 
on  Tuesday.  January  31.  1995  and 
continuing,  to  the  exient  necessary,  on 
February  1  and  2, 1995,  commencing  at 
9:00  a.m.  each  day.  at  the  Federal  Trade 
Commission  Hearing  Room.  Room  1010, 
1718  Peachtree  St.  NW.,  Atlanta.  GA. 

At  the  conference,  the  Licensing 
Board  will  consider  the  Petition  for 
Leave  to  Intervene,  dated  October  26. 
1994.  and  the  Amended  Petition  for 
Leave  to  Intervene,  dated  December  30, 
1994,  filed  by  the  Georgians  Against 
Nuclear  Energy  (GANE),  including 
GANE's  standing  and  each  of  its 
proffered  contentions.  The  Board  will 
also  consider  potential  scheduling  for 
various  aspects  of  the  proceeding, 
should  the  Board  determine  that  a 
hearing  is  to  be  authorized.  Members  of 
the  public  are  invited  to  attend  this 
conference,  but  they  may  not  participate 
except  as  set  forth  below  (with  respect 
to  oral  limited  appearance  statements). 

Persons  who  are  not  parties  to  the 
proceeding  are  invited  to  submit  limited 
appearance  statements,  either  in  writing 
or  orally,  with  regard  to  the  renewal 
application,  as  permitted  by  10  CFR 
2.715(a).  These  statements  do  not 
constitute  testimony  or  evidence  in. 
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(Release  N  >.  34-35221;  File  No.  S7-24-891 
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to  the  Commission  Amendment  No.  2  to 
a  joint  transaction  reporting  plan 
("Plan")  for  Nasdaq/National  Market 
securities  traded  on  an  exchange  on  an 
unlisted  or  listed  basis;2  The 
Commission  is  approving  the  proposed 
amendment  to  the  Plan  and  trading 
pursuant  to  the  Plan  on  a  temporary 
basis  to  expire  on  August  12, 1995.  The 
Commission  also  is  soliciting  comment, 
among  other  matters,  on  whether 
exchanges  should  be  permitted  to 
extend  UTP  to  more  than  100  OTC 
securities  at  any  given  time. 

I.  Extension  of  the  Pilot  Program 

The  Commission  originally  approved 
the  Plan  on  June  26. 1990.3  jhe  Plan 
governs  the  collection,  consolidation 
and  dissemination  of  quotation  and 
transaction  information  for  Nasdaq/ 
National  Market  securities  listed  on  an 
exchange  or  traded  on  an  exchange 
pursuant  to  UTP.  The  Commission 
originally  approved  trading  pursuant  to 
the  Plan  on  a  one-year  pilot  basis.  wiUi 
the  pilot  period  to  commence  when 
transaction  reporting  pursuant  to  the 
Plan  commenced.  Thereafter,  the 
Commission  extended  the  effectiveness 
of  the  Plan  tlu-ough  January  12. 1995,  as 
requested  by  the  Participants  in 
Amendment  No.  1  to  the  Plan.-* 
Accordingly,  the  pilot  period 
commenced  on  July  12, 1993.  and  most 


1995. 

9.  1995.  the  National 
of  Securities  Dealers.  Inc.. 
ston.  Chicago,  and 
lia  Stock  Exchanges 

'Participants")  ^  submitted 


to  the  Plan.  i.e..  the  National 
f  Securities  Dealers.  Inc.  ("N.^SD"). 

Stock  Exchange,  Inc.  ("Chx") 
he  Midwest  Stock  Exchange  Inc.). 
Stock  Exchange.  Inc.  ("Phlx").  and  the 
Exchange.  Inc.  ("BSE"),  are  the 
"  The  BSE.  however,  joined  the  Plan 
Participant."  and  reports  quotation 
nd  transaction  reports  only  in  Nasdaq/ 

(previously  referred  to  as  "Nasdaq/ 


NMS  ■)  securities  listed  on  the  BSE.  Originally,  the 
American  Stock  Exchange.  Inc..  was  a  Participant 
to  the  Plan,  but  did  not  trade  securities  pursuant  to 
the  Plan,  and  withdrew  from  participation  in  the 
Plan  in  August  1994. 

2  The  Commission  notes  that  Section  12(f)  of  the 
Act  describes  the  circumstances  under  which  an 
exchange  may  trade  by  security  that  is  not  listed  on 
the  exchange,  i.e.,  by  extending  unlisted  trading 
privileges  ("UTP")  to  the  security.  .Section  12(f)  was 
amended  on  October  22,  1994.  15  U  S.C.  12(0 
(1991)  (as  amended  1994)  Prior  to  the  amendment. 
Section  12(0  required  exchanges  to  apply  to  the 
Commission  before  extending  UTP  to  any  security. 
In  order  to  approve  an  exchange  UTP  application 
for  a  registered  security  not  listed  on  any  exchange 
("OTC/UTP").  Section  12(f}  required  the 
Commission  to  determine  that  various  criteria  had 
been  met  concerning  fair  and  orderly  markets,  the 
protection  of  investors,  and  certain  national  market 
initiatives.  Thpse  requirements  worked  in 
conjunction  with  the  Plan  currently  under  review. 
The  recent  amendment  to  Section  12(fl.  among 
other  matters,  removes  the  application  requirement 
and  permits  OTC/UTP  only  pursuant  to  a 
Commission  order  or  rule.  The  order  or  rule  is  to 
be  issued  or  promulgated  under  essentially  the 
same  standards  that  previously  applied  to 
Commission  review  of  UTP  applications.  The 
present  orders  serves  to  meet  this  Section  12(f) 
requirement. 

^  See  Securities  Exchange  Act  Release  No.  28146 
dune  26.  1990).  55  FR  27917  ("1990  Approval 
Order").  For  a  detailed  discussion  of  history  of  UTP 
in  OTC  securities,  and  the  events  that  led  to  the 
present  plan  and  pilot  program,  see  1994  Extension 
Order,  infra  note  4. 

♦See  Securities  Exchange  Act  Release  No.  34371 
(July  13.  1994).  59  FR  37103  ("1994  Extension 
Order"). 


recently  was  scheduled  to  expire  on 
January  12.  1995. 

As  originally  approved  by  the 
Commission,  the  Plan  required  the 
Participants  to  complete  their 
negotiations  regarding  revenue  sharing 
during  the  one-year  pilot  period.  The 
Participants,  however,  have  not  yet 
come  to  an  agreement  concerning 
revenue  sharing  for  transactions  effected 
pursuant  to  the  Plan.  Proposed 
Amendment  No.  2  to  the  Plan  extends 
this  negotiation  period  for  an  additional 
seven  months.^  The  Commission 
believes  it  is  appropriate  to  extend  the 
effectiveness  of  the  pilot  program, 
particularly  in  light  of  the  reported 
recent  progress  made  by  the  Participants 
concerning  financial  matters.  At  the 
same  time,  however,  the  Commission 
expects  the  Participants  to  conclude 
those  negotiations  before  January  31. 
1995.  and  expects  the  Participants  to 
submit  to  the  Commission  a  proposed 
amendment  to  the  Plan  concerning 
finances  before  February  15, 1995. 

II.  Extension  of  Certain  Exemptive 
Relief 

In  conjunction  with  the  Plan,  on  a 
temporary  basis  scheduled  to  expire  on 
July  12.  1995.  the  Commission  granted 
an  exemption  from  Rule  llAcl-2  under 
the  Act  regarding  the  calculated  best  bid 
and  offer  ("BBO ').  and  granted  the  BSE 
an  exemption  from  the  provision  of  Rule 
llAa3-l  under  the  Act  that  requires 
transaction  reporting  plans  to  include 
market  identifiers  for  transaction  reports 
and  last  sale  data.  At  the  request  of  the 
Participants,  this  order  extends  these 
e.xemptions  through  August  12. 1995. 
provided  that  the  Plan  continues  in 
effect  through  that  date  pursuant  to  a 
Commission  order.^  The  Commission 
continues  to  believe  that  exemptive 
relief  from  these  provisions  is 
appropriate  through  August  12, 1995, 
but  at  that  time,  the  Commission  will 


■■'  In  the  present  filing  with  the  Commission,  the 
NASD  states  that  the  parties  have  made  substantial 
progress  in  their  negotiations  but  have  not 
concluded  them  and  that,  in  order  to  conclude  the 
negotiations  and  provide  sufficient  time  for 
approval  by  their  governing  boards  and  the 
Commission,  the  parties  believe  that  an  additional 
seven  months  will  be  required.  See  letter  from  T. 
Grant  Callery,  Vice  President  and  Cencral  Counsel, 
N.^SD.  to  Jonathan  G.  Katz.  Secretary.  Commission, 
dated  January  9.  1995. 

•^The  Commission  notes  that  the  present  filing 
does  not  make  clear  that  the  two  exemptions  were 
previously  scheduled  to  expire  on  July  12.'  1995. 
Nevertheless,  the  filing  requests  an  "identical 
extension"  of  the  relevant  exemptions  along  with 
their  request  that  the  effectiveness  of  the  Plan  he 
extended  through  August  12,  1995.  Accordingly, 
this  order  extends  the  effectiveness  of  the"  relevant 
exemptions  from  July  12. 1995.  through  August  12. 
1995.  See  id. 


review  the  exemptive  relief  in  light  of 
any  comments  received. 

III.  Outstanding  Issues 

In  the  1994  Extension  Order,  the 
Commission  noted  several  areas  of 
unresolved  issues  concerning  the  Plan.' 
These  issues  include,  among  other 
matters,  whether  the  Commission 
should  continue  to  limit  the  number  of 
OTC  securities  that  may  be  traded  on 
exchanges  pursuant  to  UTP.  Currently, 
exchanges  may  extend  UTP  up  to  a 
maximum  of  100  securities. «  To  date, 
the  Commission  has  solicited  comment 
on  this  and  other  matters  and  has  not 
received  evidence  that  expanding  the 
number  of  securities  would  have  a 
negative  effect  on  the  markets  or  the 
protection  of  investors.  Moreover,  the 
Commission  recently  received  a  letter 
from  the  Chx  requesting  that  the 
Commission  expand  the  number  of 
eligible  securities  from  100  to  500. '^ 

Accordingly,  the  Commission  solicits 
comment  specifically  on  whether  it  is 
appropriate  to  permit  exchanges  to 
extend  UTP  to  a  maximum  of  500  OTC 
securities  for  an  interim  period,  and 
whether  all  NNM  securities  should  be 
available  for  extensions  of  UTP  if  the 
Commission  determines  that  permanent 
approval  of  the  Plan  is  appropriate.  The 
Commission  preliminarily  believes  that, 
after  consideration  of  comments 


"  In  the  1994  Extension  Order,  the  Commission 
requested  views  on  numerous  issues  presented  by 
the  pilot  program,  and  requested  that  the 
Participants  submit  reports  to  the  Commission  on 
those  issues  by  September  3D.  1994.  See  Supra  note 
4.  The  Commission  received  a  report  from  the 
Philadelphia  Stock  Exchange  as  an  attachment  to  its 
proposed  rule  change  requesting  an  extension  of  the 
Phlx's  pilot  procedures  for  OTC/UTP.  See  letter 
from  William  W.  Uchimolo,  General  Counsel,  Phlx, 
to  Elizabeth  Prout,  Division  of  Market  Regulation, 
Commission,  dated  December  21.  1994  (attacbjnent 
•to  File  No.  SR-PHLX-94-70).  The  other 
Participants  have  not  complied  with  the 
Commission  order,  and  must  respond  to  the 
Commission  request  immediately. 

"Prior  to  1985.  the  Commission  generally  did  not 
permit  exchanges  to  extend  UTP  to  OTC  securities, 
in  1985,  the  Commission  determined  that  it  would 
be  appropriate  to  permit  exchanges,  on  a  temporary 
basis  and  subject  to  certain  limitations,  to  extend 
UTP  up  to  a  maximum  of  25  OTC  securities.  These 
limitations  included  the  requirement  that  the  NASD 
and  exchanges  seeking  to  extend  UTP  to  OTC 
securities  enter  into  a  plan  for  consolidated 
transaction  and  quotation  dissemination.  See 
Securities  Exchange  Act  Release  No.  22412 
(September  16,  1985).  50  FR  38640.  In  1986.  the 
Midwest  Stock  Exchange  (currently  the  Chicago 
Stock  Exchange,  or  "Chx")  entered  into  an  interim 
plan  which  subsequently  was  superseded  by  the 
I'lan  currently  opierating  on  a  pilot  basis.  In  1990. 
the  Commission  expanded  the  maximum  number  of 
eligible  securities  to  100.  See  1990  Approval  Order. 
supra  note  3. 

'See  letter  from  George  T.  Simon,  Foley  * 
Lardner.  to  Katherine  England,  Assistant  Director. 
Commission,  dated  January  9. 1995.  This  letter  also 
concludes  that,  when  the  Plan  is  finally  approved, 
all  NNM  stocks  would  be  eligible  for  trading. 


received,  it  may  be  appropriate  to 
expand  the  number  of  eligible  securities 
prior  to  the  Commission's  review  of 
other  matters  associated  with  the  Plan 
in  August  1995. 

The  Commission  also  notes  other 
areas  for  commenters  to  address:  (1) 
Whether  the  BBO  calculation  for  the 
relevant  securities  should  be  based  on 
price  and  time  only  (as  currently  is  the 
case)  or  if  the  calculation  should 
include  size  of  the  quoted  bid  or  offer; 
and  (2)  whether  there  is  a  need  for  an 
intermarket  linkage  for  order  routing 
and  execution  and  an  accompanying 
trade-through  rule. 

IV.  Solicitation  of  Comment 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wTitten  statements 
with  respect  to  the  proposed  plan 
amendment  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  plan  amendment  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  All  submissions  should  refer  to 
File  No.  S7-24-89  and  should  be 
submitted  by  February  9. 1995. 

VI.  Conclusion 

The  Commission  finds  that  proposed 
Amendment  No.  2  to  the  Plan  to  exiend 
the  financial  negotiation  period  for  an 
additional  seven  months  is  appropriate 
and  in  furtherance  of  Section  11 A  of  the 
Act.  The  Commission  also  finds  that 
extensions  of  the  exemptive  relief 
requested  through  August  12, 1995.  and 
described  above,  also  is  consistent  with 
the  Act  and  the  rules  thereunder. 
Specifically,  the  Commission  believes 
that  these  extensions  should  serve  to 
provide  the  Participants  with  more  time 
to  conclude  their  financial  negotiations 
and  to  evaluate  the  effects  of  the  pilot 
program  and  report  their  findings  to  the 
Commission.  This,  in  turn,  should 
further  the  objects  of  the  Act  in  general, 
and  specifically  those  set  forth  in 
Section  12(f)  and  11 A  of  the  Act  and  in 
Rules  llAa3-l  and  llAa3-2 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Sections  12(f)  and  11 A  of  the  Act  and 
paragraph  (c)(2)  of  Rule  llAa3-2 


thereunder,  that  Amendment  No.  2  to 
the  Joint  Transaction  Reporting  Plan  for 
Nasdaq/National  Market  securities 
traded  on  an  exchange  on  an  unlisted  or 
listed  basis  is  hereby  approved,  and 
trading  pursuant  to  the  Plan  is  hereby 
approved  on  a  temporary  basis  through 
August  12,  1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(29). 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  95-1230  Filed  1-18-95;  8:45  ami 
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[Release  No.  34-35211;  File  Nos.  SR-Atrex- 
94-12.  SR-CBOE-94-27;  and  SR-PSE-94- 
23] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Changes  by 
the  American  Stock  Exchange,  Inc.,  the 
Chicago  Board  Option  Exchange,  Inc., 
and  Pacific  Stock  Exchange,  Inc.; 
Relating  to  Short  Sales  of  Nasdaq/NM 
Securities  of  Companies  Involved  in  a 
Merger  or  Acquisitiorj 

January  10. 1995. 

I.  Introduction 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b— 4  thereunder,^ 
on  October  14,  1994,  the  American 
Stock  Exchange,  Inc.  ( "Amex"),  on 
August  4,  1994,  the  Chicago  board 
Options  Exchange.  Inc.  ("CBOE ').  and 
on  August  8. 1994.  the  Pacific  Stock 
Exchange,  Inc.  ("PSE '),  respectively 
(each  individually  referred  to  herein  as 
an  "Exchange"  and  two  or  more 
collectively  referred  to  as  "Exchange"), 
submitted  to  the  Securities  and 
E.xchange  Commission  ("Commission") 
proposed  rule  changes  relating  to 
extending  the  market  maker  exemption 
from  the  NASD's  short  sale  rule  to 
Nasdaq  National  Market  (  "Nasdaq/NM" 
or  "NM")  securities  involved  in  merger 
and  acquisition  ("NSA")  transactions. 
On  September  29,  1994,  the  CBOE  filed 
Amendment  No.  1  to  its  proposal. ^  and 
on  October  14.  1994,  the  PSE  filed 
Amendment  No.  1  to  its  proposal.*  The 


>  15  use  78s(b)(l  1(1988). 

2  17  CFR  240  19b-4  (1993). 

'  In  Amendment  No.  1 .  the  CBOE  adds  the 
requirement  that  for  a  short  sale  in  a  Nasdaq/NM 
security  involved  in  an  M&A  to  qualify  as  an 
exempt  hedge  transaction  pursuant  to  the  current 
proposal,  the  M&A  must  be  publicly  announced. 
See  letter  from  Michael  L.  Meyer.  Schiff  Hardin  k 
Waite.  to  Francois  Mazur.  Attorney.  Division  of 
Market  Regulation  ("Division").  Commission,  dated 
September  29, 1994  ("CBOE  Amendment  No.  1  ). 

•  In  Amendment  No.  1 .  the  PSE  adds  the 
requirement  that  for  a  short  sale  in  a  Nasdagj'NM 
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II.  Descript  on  of  Proposals 

i'he  Com  nission  recently  approved 
proposals  s  ibmitted  by  the  options 
exchange  ci  incerning  a  market  maker 
exemption '  to  the  NASD  bid  test  rule  ^ 
applicable  I  o  short  sales  to  NM 
securities  t;  aded  through  Nasdaq.  The 
purposes  o  the  market  maker 
exemption  s  to  allow  options  market 
makers  « to  hedge  their  options 
positions  b  •  buying  or  selling  (including 
selling  shoi  t)  shares  of  underlying  stock 
or  underlyi  ig  component  stocks 
cuiitained  i  i  stock  indexes;  such  short 

erred  to  as  "exempt  hedge 
transaction !."  ^  The  Exchange' 
proposals  \  fere  approved  on  a 
temporary  )asis  to  remain  in  effect 

y  with  the  NASD's  bid  test 
rule  pilot  program.^" 

Currentl]  ,  the  NASDA  provides  an 
exemption  rom  the  short  sale  bid  test 
for  risk  arb  tragers  (and  other  NASD 
members)  \  .ho  take  positions  in  the 
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ed  in  an  M&A  to  qualify  as  an 
dgekransaction  pursuant  to  the  current 
il&A  must  be  publicly  announced. 
Michael  D.  Pierson.  Senior  Attorney, 
ion,  PSE.  to  Francois  Nazur. 
ion.  Commission  ("PSE  ,^mendment 
Cjommission  notes  that  the  .^mcx 
ginally  proposed  requires  the  M&A 
announced. 

ies  Exchange  Act  Release  Ncs.  34971 
1994).  59  FR  60027  (Amex):  .34972 
1994).  59  FR  60028  (CBOE):  and 
r  14.  1994),  59  FR  60029  (PSE). 
Exchange  Act  Release  No.  34632 
1994),  59  FR  46999  (approx  ing 
e  Amex.  CBOE,  New  York  Stock 
.  PSE.  and  Philadelphia  Stock 
). 

bid  test  rule  prohibits  broker-dealers 
short  sales,  for  themselves  or  their 
ir  belowf  the  "bid"  when  the  current 

bid  is  below  the  previous  inside 
2S  of  Fair  Practice  ("NASD  Rules"). 
48.  See  Securities  Exchange  .^ct. 
3|277  (June  6.  1994).  59  FR  34885 
NASD  Rules  to  add  the  short  sale 
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stocks  involved  in  M&G  transactions." 
Consequently,  the  Exchange  desire  to 
amend  their  respective  rules  to  extend 
the  market  maker  exemption  from  the 
bid  test  rule  to  certain  short  sales  of  the 
stock  of  a  company  that  is  involved  in 
a  publicly  armounced  M&A  with  a 
company  whose  stock  is  a  designated 
Nasdaq/NM  security. '^ 

III.  Discussion 

The  Commission  believes  that  the 
Exchanges'  proposed  rule  changes  are 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  national 
securities  exchanges.  In  particular,  the 
Commission  believes  the  Exchanges' 
proposals  are  consistent  with  the 
requirements  of  Section  6(b)(5)  of  the 
Act  1 '  in  that  they  are  designed  to 
remove  impediments  to,  and  perfect  the 
mechanism  of,  a  free  and  open  market, 
and  to  protect  investors  and  the  public 
interest. 

The  Commission  approved  the 
NASD's  short  sale  rule  proposal  on  June 
29,  1994,'^  and  in  so  doing  stated  that 
the  short  sale  rule,  together  with  the 
market  maker  exemption,  is  a 
reasonable  approach  to  regulating  short 
sales  of  Nasdaq/NM  securities.  The 
Commission  believes  that  the 
Exchanges'  proposals  are  consistent 
with  the  NASD's  bid  test  rule  and 
address  the  limitations  established  by 
the  NASD  concerning  the  applicability 
of  the  market  maker  exemption. 

Specifically,  the  Exchanges'  proposals 
are  designed  to  extend  the  market  maker 
exemption  to  the  stock  of  a  company 
that  is  involved  in  a  publicly  announced 
M&A  with  a  company  whose  stock  is 
designated  Nasdaq/NM  security.  The 
Commission  believes  that  when  a 
designated  Nasdaq/NM  security 
becomes  involved  in  an  M&A,  options 
market  makers  may  need  to  hedge 
positions  in  options  overlying  such  a 
designated  Nasdaq/NM  security  by 
buying  or  selling  the  securities  of  the 
other  company  involved  in  the  M&A. 
whether  or  not  the  other  company's 
stock  has  listed  overlying  options. 


5  of  this  order,  a  "market  Maker"  is 
as  referred  to  in  the  CBOE  and  PSE 
pecialist  or  Registered  Options  Trader 
n  the  Amex  Rules. 
-,  hedge  transaction"  is  a  short  .sale 
irily  effected  to  hedge,  and  which  in 
ledge,  an  existing  offsetting  options 
1  offsetting  contemporaraneous  with 
See  Amex  Rule  957(d)(2)(b)(ii).  CBOE 

ii)(A).  and  Rule  4.19(c)(2)(B)(9). 
ties  Exchange  Act  Release  No.  34277. 
The  Conunission  approved  the 
sale  rule  on  an  eighteen  month 
is.  effective  September  6.  1994, 
5.  1996.  Id. 


)2)( 


Indeed,  where  there  are  no  options  on 
the  other  company's  stock,  buying  or 
selling  that  company's  stock  at  times 
may  be  the  only  feasible  way  for  a 
market  maker  to  hedge  positions  in 
options  on  the  designated  Nasdaq/NM 
security,  given  the  risk  arbitrage 
relationship  that  is  likely  to  exist 
between  the  two  stocks.  Therefore,  the 
Commission  believes  that  by  allowing 
market  makers  to  sell  short,  for  hedging 
purposes,  shares  of  a  company  that  is 
involved  in  an  M&A  with  a  company 
whose  stock  is  a  designated  Nasdaq/NM 
security,  and  to  designate  such  sales  as 
bid  test  exempt,  the  Exchanges' 
proposals  will  enhance  the  ability  of 
their  market  makers  perform  their 
market  making  functions,  thereby 
contributing  to  the  liquidity  of  the 
market  for  options,  as  well  as  to  the 
liquidity  of  the  market  for  the  stinks  of 
both  companies. 

The  Commission  notes  that  the 
proposed  extension  of  the  market  maker 
exemption  from  the  short  sale  rule  is 
limited  to  publicly  announced  M&As. 
Moreover,  market  makers  may  avail 
themselves  of  the  M&A  extension  to  the 
exemption  only  when  the  short  sales  are 
made  to  hedge  existing  or  prospective 
positions  in  options  on  a  security  of 
another  company  involved  in  the  M&A. 
the  options  positions  are  or  will  bt^  in 
a  class  of  options  for  which  the  market 
maker  is  registered  and  are  or  will  be  an 
"exempt  hedge  transaction"  as  dofinod 
in  the  Exchanges'  rules. '^ 


rcli 


' '  See  Securities  Exchange  Act  Release  No.  34277, 
supra  note  7.  The  NASD  short  sale  rule  states  that 
once  an  M&A  has  been  two  affocted  securities  may 
immediately  reguister  as  a  qualified  market  maker 
in  the  other  M&A  security.  See  NASD  Rules.  Article 
III,  4B(l)(3)(iii).  Consequently,  such  a  market  maker 
may  relay  on  the  market  maker  exemption  for  short 
sales  of  the  other  M&A  security, 

■'Proposed  Rule  957(d)(2)(b)(iv):  Proposed  CBOE 
Rule  15.10(a)(2)(ii)(D):  and  Proposed  PSE  Rule 
4.19(c)(2)(B)(iv).  A  "designated  NM  security"  is  an 
NM  security  which  the  market  maker  has 
designated  as  qualif>'ing  for  the  bid  test  exemption. 
See  e.g.,  CBOE  Rule  15.10(c)(2)(B). 

■M5U.S.C.  78f(b)(5)(1988). 

'*  Securities  Exchange  Act  Release  No.  34277. 
supra  note  7 


IV  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'"  that  the 
Amex.  CBOE.  and  PSE  proposed  rule 
changes  (SR-Amex-94-42,  SR-CBOE- 
94-27.  and  SR-PSE-94-23, 
respectively),  as  amended,  are  approved 
on  a  temporary  basis,  to  remain  in  effect 
so  long  as  their  respective  rules 
regarding  the  market  maker 
exemption  '"  to  the  NASD's  bid  test  rultr 
remain  in  effect. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  deU-^ated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Sccrvtar}'. 

IFR  Doc.  95-1281  Filed  1-18-95:  8:45  atiil 
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''■See  supra  note  9. 

'•■15U.S.C.78s(b)(2)(1982). 
>- Amex  Rule  957,  CBOE  Rule  15.10.  and  PSK 
Rule  4.19. 

'"17  CFR  200.3O-3(a){12)  (1993). 


[Release  No.  34-35220;  File  No.  SR-CBOE/ 
94-48] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  the  Placement  of 
CBOE  Memberships  in  Trust 

January  11.  199.=j. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C,  78s(b)(l).  notice  is 
hereby  given  that  on  December  1 ,  1S94, 
the  Chicago  Board  Options  Exchange. 
Inc,  ("CBOE"  or  "E.xchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
items  1.  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Comn:issu>n  is  publishing  this  notice  to 
solicit  Ltj.n^.nients  on  the  proposed  rule 
change  Irom  interested  persons. 

I  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  adopt  a  new 
Rule  3.25  that  would  enable  an 
individual  CBOE  member  to  place  his 
membership  in  trust  for  estate  planning 
purposes,  subject  to  certain  conditions 
and  requirements. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Sec!-etar\',  CBOE  and  at  the  Commission. 

II  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulator>'  organization  included 
statements  concerning  the  purpose  of  an 
basis  for  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  ol  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Pule 
Change 

•    The  purpos"  of  the  proposed  rule 
change  is  to  include  in  CBOE's 
membership  rules  a  new  Rule  3.25  that 
would  enable  any  individual  member  to 
place  his  membership  ir  trust,  subject  to 
various  conditions  and  requirements  set 
forth  in  the  rule  Rule  3.25  is  designed 
to  make  the  membership  transfer 
process  simple  for  members  and  for  the 
Exchange  and  is  structured  to  correlate 


the  substance  and  mechanics  of  the  new 
rule  with  CBOE's  existing  rules, 
including,  for  example,  CBOE's  rules 
respecting  sales  and  leases  of 
memberships  and  transfers  of 
memberships  to- family  members. 

The  Exchange  believes  that  the 
proposed  rule  change  will  provide 
members  with  useful,  but  appropriately 
controlled,  estate  planning  flexibilitv. 
For  example,  the  proposal  will  permit  a 
member  who  has  placed  his 
membership  in  trust  to  provide  for  the 
appointment  of  a  successor  trustee  in 
the  event  of  the  member's  disability. 
The  successor  trustee  would  then  hold 
the  membership  for  the  benefit  of  the 
member  during  the  disability  period, 
provided  the  membership  is  leased 
during  that  period  in  accordance  with 
CBOE's  membership  lea.se  rules. 

Specifically,  the  proposed  rule  change 
would  provide  that  an  indiv-dual 
member  in  good  standing  ir.-ay.  during 
his  lifetime,  transfer  his  membership  tn 
a  tnjst  for  which  he  is  the  sole  tnistee 
and  sole  present  beneficiary.  Under 
paragraph  (c)  of  proposed  Rule  3,25  a 
member  who  has  placed  his 
membership  in  trust  ("Trust  Member") 
may  transfer  his  membership,  in 
accordance  with  the  provisions  of  Rule 
3.14(c)(1),  to  an  eligible  family  member 
who  is  approved  for  Exchange 
membership,  or,  in  accordance  with 
Rule  3.14(c)(3).  to  a  member 
organization.  Any  such  transfer  must 
conform  to  the  collateral  deposit 
requirements  of  the  final  sentence  in 
Rule  3.14(c).  In  addition,  the  proposed 
rule  change  provides  that  a  Trust 
Member  may  transfer  his  membership 
from  the  trust  to  himself  to  be  held 
directly. 

Paragraph  (b)  of  the  proposed  rule 
change  would  authorized  a  Trust 
Mem'oer  to  provide  in  his  trust 
agreement  for  the  appointment  of  a 
successor  trustee  in  the  event  the  Trust 
Member  dies,  is  declared  legally 
in;;ompetcnt,  or  becomes  disabled.  A 
successor  trustee  could  be  so  appointed 
for  one  of  two  purposes  only — either  to 
effect  a  transfer  of  the  membership  after 
the  member's  death  in  accordance  with 
the  Exchange's  membership  transfer 
rules,  or,  to  retain  the  membership  in 
trust  for  the  benefit  of  an  incompetent 
or  disable  Trust  Mem'oer,  provided  the 
membership  is  leased  in  accordance 
with  Exchange  Rule  3.16(b)  ("Leased 
Memberships"). 

Any  transfer  of  a  membership  into 
trust  would  be  subject  to  E.xchange 
review.  Under  paragraph  (d)  of 
proposed  Rule  3.25,  a  member  seeking 
to  effect  such  a  transfer  must  furnish  the 
Exchange  with  a  copy  of  the  trust 
agreement  together  with  an  attorney's 


certification  that  the  agreement 
conforms  to  the  requirements  of  the  new 
rule.  The  Exchange  may  disapprove  a 
transfer  by  WTitten  notice  to  the  member 
if  the  Exchange  finds  that  the  trust 
agreement  does  not  so  conform.  In 
addition,  the  new  rule  specifies  that, 
notwithstanding  a  transfer  into  trust,  the 
membership  must  remain  subject  to  all 
Exchange  rules,  and  the  Trust  Member 
must  remain  personally  responsible  for 
all  obligations  and  liabilities  associated 
with  use  of  the  membership. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act  and  with  Section 
6(b)(1)  of  the  Act  in  particular  in  that  it 
is  designed  to  enable  the  E.xchange  to 
enforce  members'  compliance  with 
E.xchange  rules  and  to  protect  investors 
and  the  public  interest. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Reguldcry  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Ft  am 
Members.  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  puhhcation  uf 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  tn  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(E)  Institute  proceedings  to  determine 
uhether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  WTitten  data,  views  and 
arguments  concerning  the  foregoing, 
Pp.rsons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  E.xchange 
Commission.  450  Fifth  Street  N\V  , 
Wasnington,  DC  20549  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
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[Release  N^  34-35217;  File  No.  SR-NASD- 
94-70] 

Self-Regulatory  Organizations; 
National  AJssociation  of  Securities 
Dealers,  Ire;  Order  Approving 
Proposed  ^ule  Change  Relating  to 
Consolida  ion  of  the  Level  1  and  Last 
Sale  Infonration  Services  and 
Subscriber  Fees 

January  11.  1995. 

On  Dece  mber  1, 1994,  the  National 
Associatio  i  of  Securities  Dealers,  Inc. 
C'NASD"  ( ir  "Association")  filed  with 
the  Securi  ies  and  Exchange 
Commissii  m  ("SEC"  or  "Commission") 
a  proposec  rule  change  pursuant  to 
Section  IS  1))(1)  of  the  Securities 
Exchange  \ct  of  1934  ("Act") '  and  Rule 
19b-4  thei  eunder.^  The  rule  change  will 
effectuate  j  consolidation  of  the  Nasdaq 
Level  1  an  i  Last  Sale  Information 
services  ai  id  of  ihe  corresponding 
subscribei  charges.  The  rule  change 
modifies  5  ections  A  (1)  and  (5)  of  Part 
VIII  of  Scl  edule  D  to  the  NASD  By- 
Laws. 

Notice  c  f  the  proposed  rule  change, 
together  w  ith  its  terms  of  substance  was 
provided   ly  issuance  of  a  Commission 
release  ^  a  id  by  publication  in  the 
Federal  R  sgister.-*  No  comments  were 
received  ii  i  response  to  the  notice.  This 
order  appi  oves  the  proposed  nile 
change. 

This  rul  J  change  establishes  a  single 
service  of  sring  comprised  of  the 
existing  Nisdaq  Level  1  ("Level  1") 
quotation  pnd  last  sale  ("last  sale") 
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17CFR2*0.3(a)(12H1993). 
1 15  U.S.C.  78s(b)(l). 
'17CFR2  l0  19b-4. 

'Securilie   Exchange  Act  Release  No.  35054 
(December  6  19941. 

'59  FR  64^25  (December  13. 1994). 


information  services.  The  monthly 
charge  to  be  levied  for  the  consolidated 
service  will  be  $19/terminal,  the  sum  of 
the  monthly  charges  previously  assessed 
for  receipt  of  the  last  sale  and  Level  1 
services  on  an  authorized  terminal 
device. 5  The  combined  service  will  be 
distributed  by  commercial  vendors  of 
market  data  for  which  their  subscribers 
will  pay  a  single  monthly  charge. 

The  Commission  has  determined  to 
approve  the  NASD's  proposal.  The 
Commission  finds  that  the  rule  change 
is  consistent  with  the  requirements  of 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  the  NASD, 
including  the  requirements  of  Section 
15A(b)(5)  of  the  Act.^  Section  15A(b)(5) 
requires,  in  part,  that  the  rules  of  a 
national  securities  association  provide 
for  the  equitable  allocation  of  reasonable 
dues,  fees  arid  other  charges  among 
members,  issuers  and  other  persons 
using  any  facility  or  system  that  the 
Association  operates  or  controls.  While 
the  consolidation  will  result  in  a  fee 
increase  for  a  small  portion  of 
subscribers,  the  additional  cost  will  be 
partially  offset  by  administrative  savings 
for  large  subscribers  and  vendors. 
Moreover,  the  rule  will  effect  a 
simplification  in  the  fee  structure 
applicable  to  receipt  of  two  major  data 
services. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  SR-NASD-94-70 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  95-1229  Filed  1-18-95;  8:45  ami 
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Brandes  International  Fund,  et  aL; 
Notice  of  Application 

January  12, 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Brandes  International  Fund 
(the  "Company"),  Brandes  Investment 
Partners,  Inc.  (the  "Adviser"),  and  First 
Fund  Distributors,  Inc.  (the 
"Distributor"). 


RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  to  grant  an 
exemption  from  sections  2(a)(32), 
2(a)(35).  18(f),  18(g).  18(i),  22(c),  and 
22(d)  of  the  Act,  and  rale  22c-l 
thereunder. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  the  Funds  to 
issue  multiple  classes  of  shares 
representing  interests  in  the  same 
portfolio  of  securities  and  assess  and, 
under  certain  circumstances  waive,  a 
contingent  deferred  sales  charge 
("CDSC")  upon  the  redemption  of 
certain  shares. 

f  ILING  DATES:  The  application  was  filed 
on  October  7. 1994  and  amended  on 
December  14, 1994.  Applicants  agree  to 
file  an  additional  amendment,  the 
substance  of  which  is  incorporated 
herein,  during  the  notice  period. 
HEARING  OR  NOTIFICATION  OF  HEAR'NG:  An 
order  granting  the  application  \>  ill  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  6, 1995,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretarv,  SEC,  450  Fifth 
Street  NW.,  Washing'ton,  DC  20549. 
Applicants:  Brandes  International  Fund. 
Brandes  Investment  Partners,  Inc., 
12750  High  Bluff  Drive,  Suite  420.  San 
Diego,  California  92130;  First  Fund 
Distriljutors,  Inc.,  4455  E.  Camelback 
Rd..  Suite  261E,  Phoenix,  AZ  85018. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  A.  Buescher,  Staff  Attorney,  at 
(202)  942-0573,  or  Robert  A".  Robertson. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 
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5 The  rule  change  will  result  in  higher  fees, 
however,  for  some  Level  1  subscribers  who  do  not 
currently  pay  for  receipt  of  last  sale  data. 

"IS  U.S.C.  78o-3(b)(5). 

'17CFR20O.3O-3(a)(12). 


Applicants'  Representations 

1.  The  Company  is  a  registered  open- 
end  management  investment  company 
organized  as  a  Delaware  business  trust. 
The  Company  currently  has  one  series. 
It  does  not  propose  to  offer  or  sell  shares 
until  the  issuance  of  the  order  requested 


in  this  application.  The  Company  has 
entered  into  an  investment  advisory 
agreement  with  the  Adviser  pursuant  to 
which  the  Adviser  will  provide 
investment  management  and  advisory 
services  to  the  Funds.  The  Company  has 
also  entered  into  a  principal 
underwriting  agreement  with  the 
Distributor.  Investment  Company 
Administration  Corporation  serves  as 
administrator  to  the  Company. 
Applicants  request  that  rehef  extend  to 
the  Company,  its  present  series,  and  any 
other  series  (the  "Funds")  that  may  in 
the  future  be' advised  by  the  Adviser  or 
any  entity  controlling,  controlled  by.  or 
under  common  control  with  the 
Adviser. 

2.  The  Company  has  adopted  a 
distribution  plan  pursuant  to  rule  12b- 
1  under  the  Act  (the  "Rule  12b-l 
Plan").  The  Company  has  also  adopted 
a  non-rule  12b-l  shareholder  service 
plan  (the  "Service  Plan").  Applicants 
propose  to  establish  a  multi-class 
distribution  system.  Under  the  multi- 
class  distribution  system,  each  Fund 
will  have  the  opportunity  to  provide 
investors  with  the  option  of  purchasing 
shares:  (1)  With  a  conventional  front- 
end  srilcs  load,  a  distribution  fee  and/or 
a  service  fee  ("Class  A  shares"  or  the 
"Front-End  Load  Option);  and  (b) 
subject  to  a  CDSC  and  a  distribution  fee 
and/or  a  service  fee  ("Class  C  shares"  or 
the  "Deferred  Option").  The  front-end 
sales  load  for  Class  A  shares  will  be 
subject  to  reductions  for  larger 
purchases,  and  a  CDSC  for  redemptions 
of  certain  purchases. 

3.  Each  Fund  also  may  create 
additional  classes  of  shares.  The  only 
differences  among  the  classes  will  relate 
solely  to:  (a)  the  designation  of  each 
class  of  shares  of  the  Fund;  (b)  the 
exclusive  right  of  each  class  of  shares  to 
vote  on  matters  related  to  the  Fund's 
Rule  12b-l  Plan  and/or  Service  Plan;  (c) 
the  impact  of  the  disproportionate 
payments  made  under  the  Plans,  (d) 
Class  Expenses,  as  set  forth  in  condition 
1;  (e)  each  class  of  shares  would  have 
different  exchange  privileges;  and  (0 
each  class  of  shares  might  have  different 
rights  of  conversion  into  other  classes. 

4.  All  expenses  incurred  by  a  Fund 
will  be  allocated  to  each  class  of  its 
shares  based  upon  the  relative  daily  net 
assets  of  the  class.  Rule  12b-l  Plan 
payments.  Scr\  ice  Plan  payments,  and 
Class  Expenses  which  may  be 
attributable  to  a  particular  class  of 
shares  of  a  Fund  will  be  charged 
directly  to  the  net  assets  of  the 
particular  class.  Because  of  the  higher 
fees  paid  by  the  holders  of  certain 
classes,  the  net  income  attributable  to 
and  the  dividends  payable  on  shares  of 
one  class  may  differ  from  the  net 


income  attributable  to  and  the 
dividends  payable  on  shares  of  other 
classes  in  the  same  Fund.  As  a  result, 
the  net  asset  values  per  share  of  the 
classes  will  differ  at  times. 

5.  The  Adviser  may  waive  or 
reimburse  Company  expenses  and/or 
Fund  expenses  (with  or  without  a 
waiver  or  reimbursement  of  Class 
Expenses)  but  only  if  the  same 
proportionate  amounts  of  Company 
expenses  and/or  Fund  expenses  are 
waived  or  reimbursed  for  each  class. 
Thus,  any  Company  expenses  that  are 
waived  or  reimbursed  would  be  credited 
to  each  Fund  of  the  Compdny  according 
to  the  relative  net  assets  of  the  Funds, 
and  in  turn  credited  to  earh  class  of 
each  Fund  based  on  the  relative  net 
assets  of  the  classes.  Similarly,  any 
Fund  expenses  that  are  waived  or 
reimbursed  would  be  credited  to  each 
class  of  that  Fund  according  to  the 
relative  net  assets  of  the  classes. 

6.  Shares  of  a  class  of  one  Fund  will 
be  exchangeable  for  shares  of  the  same 
class  of  another  Fund.  Any  exchanges 
will  comply  with  the  provisions  of  the 
rule  lla-3  under  the  Act. 

7.  Applicants  also  propose  that  Funds 
be  permitted  to  charge  a  CDSC  on 
certain  classes  of  shares  if  the  shares  are 
redeemed  within  a  prescribed  time  after 
their  purchase  (the  "CDSC  Period").  The 
amount  of  the  CDSC  will  be  calculatej^ 
as  a  specified  percentage  of  the  lesseroi 
the  net  asset  value  at  the  time  of 
purchase  or  at  the  time  of  redemption. 
No  CDSC  will  be  imposed  on  amounts 
representing  increases  in  the  value  of 
shares  due  to  capital  appreciation, 
redemptions  of  shares  acquired  through 
reinvestment  of  dividends  or 
distributions,  or  redemptions  of  shares 
held  for  longer  than  the  CDSC  Period.  In 
determining  whether  the  CDSC  is 
payable,  it  will  be  assumed  that  shares 
not  subject  to  the  CDSC  are  redeemed 
first  and  that  other  shares  are  then 
redeemed  in  the  order  purchased.  This 
will  result  in  a  charge,  if  any.  being 
imposed  at  the  lowest  possible  rate. 

8.  Applicants  request  the  ability  to 
waive  or  reduce  the  CDSC  on  certain 
redemptions.  Any  waiver  of  the  CDSC 
will  comply  with  the  requirements  set 
forth  in  subparagraphs  (a)  through  (d)  of 
rule  22d-l  under  the  Act.  The  sum  of 
any  front-end  sales  charge,  asset-based 
sales  charge,  and  CDSC  will  not  exceed 
the  ma.ximum  sales  charge  as  provided 
in  Article  III.  Section  26(d)  of  the  Rules 
of  Fair  Practice  of  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"). 

Applicant's  Legal  Analysis 

1.  Applicants  request  an  exemption 
under  section  6(c)  of  the  Act  from 


sections  18(f)(1).  18(g),  and  18(i)  of  the 
Act  to  the  extent  that  the  proposed 
issuance  and  sale  of  shares  m.ight  be 
deemed  to  result  in  the  issuance  of  a 
"senior  security"  within  the  meaning  of 
section  18i'g)  and  thus  be  deemed  to  be 
prohibited  by  section  18(f)(1)  and  to 
violate  the  equal  voting  provisions  of 
section  18(i).  Applicants  believe  that  the 
proposed  allocation  of  expenses  and 
voting  rights  in  the  manner  described 
above  is  equitable  and  would  not 
discriminate  against  any  group  of 
shareholders. 

2.  Applicants  also  request  an 
exemption  under  section  6(c)  from 
sections  2(a)(32),  2(a)(35).  22(c).  and  • 
22(u)  of  the  Act  and  rule  22c-l 
thereunder,  to  assess  and,  under  certain 
circumstances,  waive  or  reduce  a  CDSC 
with  respect  to  certain  redemptions  of 
shares.  .Applicants  believe  that  this 
would  allow  shareholders  the  option  of 
having  rflore  investment  dollars  working 
for  them  from  the  time  of  their  share 
purchases  than  if  a  sales  load  were 
imposed  at  the  time  of  purchase. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund  and  will  be 
identical  in  all  respects,  except  as  set 
forth  below.  The  only  differences  among 
the  classes  of  shares  of  the  same  Fund 
will  relate  solely  to:  (a)  The  designation 
of  each  class  of  shares  of  the  Fund;  (b) 
the  exclusive  right  of  each  class  of 
shares  to  vote  on  matters  related  to  the 
Fund's  Rule  12b-l  Plan  and^or  Service 
Plan,  except  as  provided  in  condition  15 
below;  (c)  the  impact  of 
disproportionate  payments  made  und^r 
the  Plans;  (d)  Class  Expenses,  whit  h 
will  be  limited  to:  (i)  Incremental 
transfer  agency  costs  attributable  to  a 
class  of  shares  of  the  Fund;  (ii)  printing 
and  postage  expenses  related  to 
preparing  and  distributing  materials 
such  as  shareholder  reports, 
prospectuses,  and  proxy  statements  to 
current  shareholders  of  a  specific  class; 
(iii)  SEC  registration  fees  incurred  by  a 
cla.ss  of  shares:  (iv)  the  expense  of 
administrative  personnel  and  ser\nces  as 
required  to  support  the  shareholders  of 
a  specific  class;  (v)  trustees'  fees  or 
expenses  incurred  as  a  result  of  issues 
relating  to  one  class  of  shares:  (vi) 
accounting  expenses  relating  solely  to 
one  class  of  shares;  (vii)  blue  sky 
registration  fees  incurred  by  one  class  of 
shares;  (viii)  litigation  or  otner  legal 
expenses  relating  solely  to  one  class  of 
shares;  and  (ix)  any  other  incremental 
expenses  subsequently  identified  that 
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concerning  distribution  and  shareholder 
servicing  expenditures  complying  with 
paragraph  (bK3)(ii)  of  rule  12b-l.  as  it 
may  be  amended  from  time  to  time.  In 
the  statements,  only  distribution  or 
shareholder  servicing  expenditures 
properly  attributable  to  the  sale  or 
servicing  of  one  class  of  shares  will  be 
used  to  support  any  distribution  or 
shareholder  servicing  fee  charged  to 
shareholders  of  that  class  of  shares. 
Expenditures  not  related  to  the  sale  or 
servicing  of  a  specific  class  of  shares 
will  not  be  presented  to  the  trustees  to 
support  any  fees  charged  to 
shareholders  of  that  class  of  shares.  The 
statements,  u  eluding  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  trustees  in  the  exercise 
of  their  fiduciary  duties. 

7.  Dividends  paid  by  a  Fund  with 
respect  to  each  class  of  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day.  and  will  be 
in  the  same  amount,  except  that 
payments  for  services  described  in 
condition  1  above  that  are  rendered  to 

a  particular  class  of  shares  will  be  borne 
exclusively  bv  that  class. 

8.  The  methodology  and  procedures 
for  calculating  the  net  asset  value, 
dividends,  and  distributions  of  the 
^pious  classes  and  the  proper 
allocation  of  expenses  among  tlie 
various  classes  have  been  reviewed  by 
the  Independent  Examiner.  The 
Independent  Examiner  has  rendered  a 
report  to  applicants,  which  has  been 
provided  to  the  staff  of  the  SEC.  stating 
that  the  methodology  and  procedures 
are  adequate  to  ensure  that  the 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Independent 
Examiner,  or  an  appropriate  substitute 
Independent  Examiner,  will  monitor  the 
manner  in  which  the  calculations  and 
allocations  are  being  made  and,  based 
upon  this  review,  will  render  at  least 
annually  a  report  to  the  Company  that 
the  calculations  and  allocations  are 
being  made  properly.  The  reports  of  the 
Independent  Examiner  will  be  filed  as 
part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(bj(l)  of  the  Act.  The  work  papers  of 
the  Independent  Examiner  with  respect 
to  these  reports,  following  request  by 
the  Company,  which  the  Company 
agrees  to  provide,  will  be  available  for 
inspection  by  the  SEC  staff  upon  the 
written  request  to  a  Fimd  for  these  work 
papers  by  a  senior  member  of  the 
Division  of  Investment  Management, 
limited  to  the  Director,  an  Associate 
Director,  the  Chief  Accountant,  the 
Chief  Financial  Analyst,  an  Assistant 


Director,  and  any  Regional 
Administrators  or  Associate  and 
Assistant  Administrators.  The  initial 
report  of  the  Independent  Examiner  is  a 
"report  on  policies  and  procedures 
placed  in  operation,"  and  the  ongoing 
reports  will  be  "reports  on  policies  and 
procedures  placed  in  operation  and  tests 
of  operating  effectiveness,"  as  defined 
and  described  in  Statement  of  Auditing 
Standards  ("SAS")  No.  70  of  the 
American  Institute  of  Certified  Public 
Accountants  ("AICPA"),  as  it  may  be 
amended  from  time  to  time,  or  in 
similar  auditing  standards  as  may  be 
adopted  by  the  AICPA  from  time  to 

time. 

9.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value, 
dividends,  and  distributions  of  the 
vcU-ious  classes  of  shares  and  the  proper 
allocation  of  expenses  among  the  classes 
of  shares,  and  this  representation  has 
been  concurred  with  by  the 
Independent  Examiner  in  the  initial 
report  referred  to  in  condition  8  above 
and  will  be  concurred  with  by  the 
Independent  Examiner,  or  an 
appropriate  substitute  Independent 
Examiner,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  8  above.  Applicants  will 
take  immediate  corrective  measures  if 
this  representation  is  not  concurred  in 
by  the  Independent  Examiner  or 
appropriate  substitute  Independent 
Examiner. 

10.  The  prospectus  of  each  Fund,  if 
such  is  the  case,  will  contain  a 
statement  to  the  effect  that  a  salesperson 
and  any  other  entity  entitled  to  receive 
any  compensation  for  selling  or 
servicing  Fund  shares  may  receive 
different  compensation  with  respect  to 
one  particular  class  of  shares  over 
another  class  in  the  Fund. 

11.  The  Distributor  will  adopt 
compliance  standards  as  to  when  shares 
of  a  particular  class  may  appropriately 
be  sold  to  particular  investors. 
Applicants  will  require  all  persons 
selling  shares  of  the  Funds  to  agree  to 
conform  to  these  standards. 

12.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
trustees  of  the  company  with  respect  to 
the  multi-class  distribution  system  will 
be  set  forth  in  guidelines  that  will  be 
furnished  to  the  trustees. 

13.  Each  Fund  will  disclose  in  its 
prospectus  the  respective  expenses, 
performance  data,  distribution 
arrangements,  services,  fees,  sales  loads, 
deferred  sales  loads,  and  exchange 
privileges  applicable  to  each  class  of 
shares  in  every  prospectus,  regardless  of 


whether  all  classes  of  shares  are  offered 
through  each  prospectus.  Each  Fund 
will  disclose  ihe  respective  expenses 
and  performance  data  applicable  to  each 
class  of  shares  in  every  shareholder 
report.  The  shareholder  reports  will 
contain,  in  the  statement  of  assets  and 
liabilities  and  statement  of  operations, 
information  related  to  the  Fimd  as  a 
whole  generally  and  not  on  a  per  class 
basis.  Each  Fund's  per  share  data, 
however,  will  be  prepared  on  a  per  class 
basis  with  respect  to  all  classes  of  shares 
of  the  Fund.  To  the  extent  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performance 
data  applicable  to  any  class  of  shares,  it 
also  will  disclose  the  respective 
expenses  and/or  performance  data 
applicable  to  all  classes  of  shares  of 
such  Fund.  The  information  provided 
by  applicants  for  publication  in  any 
newspaper  or  similar  listing  of  a  Fimd's 
net  asset  value  or  public  offering  price 
will  separately  present  this  information 
for  each  class  of  shares  of  such  Fimd. 

14.  Any  class  of  shares  with  a 
conversion  feature  will  convert  into 
another  class  of  shares  on  the  basis  of 
the  relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee,  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  Article  III,  Section  26  of  the 
NASD's  Rules  of  Fair  Practice),  if  any, 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

15.  If  a  Fund  adopts  and  implements 
any  amendment  to  its  Rule  12b-l  Plan 
(or.  if  presented  to  shareholders,  adopts 
or  implements  any  amendment  of  a 
Service  Plan)  that  would  increase 
materially  the  amount  that  may  be  borne 
by  the  class  of  shares  ("Target  Class") 
into  which  the  class  of  shares  with  a 
conversion  feature  ("Purchase  Class") 
wrill  convert  under  the  plan,  existing 
Purchase  Class  shares  will  stop 
converting  into  Target  Class  shares 
unless  the  Purchase  Class  shareholders, 
voting  separately  as  a  class,  approve  the 
proposal.  The  trustees  shall  take  such 
action  as  is  necessary  to  ensure  that 
existing  Purchase  Class  shares  are 
exchanged  or  converted  into  a  new  class 
of  shares  ("New  Target  Class"),  identical 
in  all  material  respects  to  the  Target 
Class  as  it  existed  prior  to 
implementation  of  the  proposal,  no  later 
than  the  date  such  shares  previously 
were  scheduled  to  convert  into  Target 
Class  shares.  If  deemed  advisable  by  the 
trustees  to  implement  the  foregoing, 
such  action  may  include  the  exchange 
of  all  existing  Purchase  Class  shares  for 


a  new  class  ("New  Purchase  Class"), 
identical  to  existing  Purchase  Class 
shares  in  all  material  respects  except 
that  New  Purchase  Class  shares  will 
convert  into  New  Target  Class  shares.  A 
New  Target  Class  or  New  Purchase  Class 
may  be  formed  without  further 
exemptive  relief  Exchanges  or 
conversions  described  in  this  condition 
shall  be  effected  in  a  marmer  that  the 
trustees  reasonably  believe  will  not  be 
subject  to  federal  taxation.  In 
accordance  with  condition  4  above,  any 
additional  cost  associated  with  the 
creation,  exchange,  or  conversion  of 
New  Target  Class  shares  or  New 
Purchase  Ci    s  shares  shall  be  borne 
solely  by  tliC  Adviswr  and  the 
Distributor.  Purchase  Class  shares  sold 
after  the  implementation  of  the  proposal 
may  convert  into  Target  Class  shares 
subject  to  the  higher  maximum 
payment,  provided  that  the  material 
features  of  the  Target  Class  plan  and  the 
relationship  of  such  plan  to  the 
Purchase  Class  shares  are  disclosed  in 
an  effective  registration  statement. 

16.  Applicants  will  comply  with 
proposed  rule  6c-10  under  the  Act, 
Investment  Company  Act  Release  No. 
16619  (Nov.  2, 1988).  as  such  rule  is 
currently  proposed  and  as  it  may  be 
reproposed,  adopted,  or  amended. 

17.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  this  appUcation  will  not  imply  SEC 
approval,  authorization,  or  acquiescence 
in  any  particular  level  of  payments  that 
the  Funds  may  make  pursuant  to  Rule 
12b-l  Plans  or  Service  Plans  in  reliance 
on  the  exemptive  order. 

For  the  Commis.sion,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 
[PR  Doc.  95-1283  Filed  1-18-95;  8:45  ami 

8(LUMC  CODE  801»-01-M 


Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Crown  Crafts,  Inc., 
Common  Stock,  $1.00  Par  Value)  File 
No.  1-7604 

January  11,1995. 

Crown  Crafts,  Inc.  ("Company")  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereimder,  to  withdraw 
the  above  specified  security  ("Security") 
from  listing  and  registration  on  the 
American  Stock  Exchange.  Inc. 
("Amex"). 


The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  in 
addition  to  being  listed  on  the  Amex, 
the  Security  is  listed  on  the  New  York 
Stock  Exchange,  Inc.  ("NYSE").  The 
Security  commenced  trading  on  the 
NYSE  at  the  opening  of  business  on 
December  16,  1994  and  concurrently 
therewith  the  Security  was  suspended 
from  trading  on  the  Amex. 

In  making  the  decision  to  withdraw 
the  Security  from  listing  on  the  Amex, 
the  Company  considered  the  direct  and 
indirect  costs  and  expenses  atter^dant  in 
maintaining  the  dual  listing  of  us 
Security  on  the  NTSE  and  on  the  Amex. 
The  Company  does  not  see  any 
particular  advantage  in  the  dual  trading 
of  the  Security  and  believes  that  dual 
listing  would  fragment  the  market  for 
the  Security. 

Any  interested  person  may,  on  or 
before  February  2, 1995.  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  w\\h  the 
rules  of  the  Amex  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Com.mission,  based  on 
the  information  subm.itted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Conunission,  by  the  Division  of 
Marketing  Regulation,  pursuant  to  delegated 
authority. 

Mai^garet  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  C5-1231  Filed  1-18-95;  8;45  am) 

BILUNQ  CODE  WIO-OI-M 


[Release  No.  IC-20833;  611-4135] 

Drexcl  Burnham  Lambert  Unit  Trusts; 
Notice  of  Application 

January  12, 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investmem 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Drexel  Bumham  Lambert 

Unit  Trusts 

RELEVANT  ACT  SECTION:  Order  requested 

under  section  8(f). 

SUMMARY  OF  APPLICATION:  Applicant 

seeks  an  order  declaring  it  has  ceased  to 

be  an  investment  company. 


3894 


0/  TES: 


:  The  application  was  filed 
17, 1994  and  amended  on 
22. 1994. 
OR  NOTIFICATION  OF  HEARING:  An 
gn  jiting  the  application  will  be 
unless  the  SEC  orders  a  hearing, 
persons  may  request  a 
)y  writing  to  the  SEC's 

and  serving  applicant  with  a 
he  request,  personally  or  by 
H(  aring  requests  should  be 
by  the  SEC  by  5:30  p.m.  on 
6, 1995,  and  should  be 
icd  by  proof  of  service  on  the 
,  in  the  form  of  an  affidavit  or, 
IS,  a  certificate  of  service, 
requests  should  state  the  nature 
I  iter's  interest,  the  reason  for  the 
and  the  issues  contested, 
may  request  notification  of  a 
)y  writing  to  the  SEC's 
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Secretary 

ADDRESS  ES:  Secretary.  SEC,  450  Fifth 

Street,  ^  .W.,  Washington,  D.C.  20549. 

Applica  It,  c/o  The  DBL  Liquidating 

Trust,  4  iO  Lexington  Avenue,  Suite 

1400,  N  iw  York,  NY  10017-3911. » 

FOR  FUR  HER  INFORMATION  CONTACT: 

Marianr  e  H.  Khawly,  Staff  Attorney,  at 

(202)  94  2-0562,  or  C.  David  Messman, 

Branch  :hief,  at  (202)  942-0564 

(Divisio  1  of  Investment  Management, 

Office  o  Investment  Company 

Regulati  on). 

SUPPLEn  ENTARY  INFORKATiON:  The 

followii  g  is  a  summary  of  the 

application.  The  complete  application 

may  be  )btained  for  a  fee  from  the  SEC's 

Public  P  eference  Branch. 

Applica  nt's  Representations 

licant  is  a  registered  unit 

trust  under  the  Act  and  was 
id  as  a  business  trust  imder  the 
he  State  of  New  York.  On 
17, 1984,  applicant  filed  a 
tion  of  Registration  on  Form  N- 

to  section  8(a)  of  the  Act 
;istration  statement  on  Form  N- 
section  8(b)  of  the  Act  and 
Securities  Act  of  1933  (the 

Act").  The  registration 
became  effective  on 
27, 1984. 

November  27. 1984  and 
1987.  applicant  registered  and 
ed  initial  public  offerings  for 
:ome  Trust  Securities  Series 
Series")  1  through  13  and  the 
Put  Series  ("Preferred 
Each  series  had  a  single  class 
(the  "unit(s)"). 


DJLl 


Liquidating  Trust  is  the  successor  to 
depositor.  Drexel  Burnham  Lambert 
Incorporated  ("Drexel"),  for  the  purpose  set  forth  in 
.\n:>ended  and  Restated  Joint  Plan  of 
tion  under  Chapter  11  of  the  United 
uptcy  Code. 


3.  Complete  liquidation  of  the 
interests  of  all  unit  holders  was  made  in 
connection  with  the  termination  of  the 
trusts  according  to  their  terms.  In 
connection  with  the  termination  of 
HITS  Series  1  through  3  and  HITS 
Series  6  through  13,  Uquidating  trusts 
were  created  by  a  Liquidating  Trust 
Indenture  (the  "Liquidating  Indenture") 
dated  June  29.  1989.  United  States  Trust 
Company  of  New  York  (the  "UIT  trust") 
acts  as  trustee  for  the  liquidating  trusts. 
The  Liquidating  Indenture  was  created 
for  the  purpose  of  liquidating  the 
securities  set  forth  in  the  schedules  to 
the  Liquidating  Indenture  which 
securities  were  not  sold  by  U^e  UIT 
trustee  in  connection  with  'Jie 
termination  of  the  trusts  as  a  result  of  a 
determination  that  transfer  of  such 
securities  at  such  time  to  liquidating 
trusts  would  be  in  the  best  Interests  of 
the  unit  holders.  The  Liquidating 
Indenture  was  created  pursuant  to  two 
trust  indentures  and  agreements  dated 
November  26, 1984  and  May  29,  1985. 
each  between  Drexel.  the  UIT  trustee, 
and  Interactive  Data  Services.  Inc.  (the 
"Evaluator"). 

4.  Securities  remain  in  the  liquidating 
trusts  for  HITS  Series  2.  6.  and  8.  The 
number  of  units  outstanding  for  those 
liquidating  trusts  are  26.250, 15,746, 
and  18,200,  respectively.  The  number  of 
security  holders  of  the  liquidating  trusts 
are  442,  466,  and  489,  respectively.  The 
securities  which  remain  were  received 
in  a  restructuring  of  the  issuer's  dabt 
and  have  not  been  registered  under  the 
Securities  Act.  Upon  expiration  of  the 
time  period  specified  in  rule  144,  the 
UIT  trustee  anticipates  that  it  will  be 
able  to  sell  the  securities  and  distribute 
the  proceeds  less  expenses  to  the 
security  holders  of  the  trusts. 

5.  The  liquidating  trusts'  activities  are 
limited  to  holding  the  assets  transferred 
to  liquidating  trusts  by  the  trusts  on 
behalf  of  their  beneficizu-ies  writh  respect 
to  such  assets,  preserving  and  protecting 
the  property  of  the  liquidating  trusts, 
and  providing  for  the  orderly 
liquidation  of  the  assets  transferred  to 
the  liquidating  trusts. 

6.  Distributions  from  each  liquidating 
trust  were  made  in  accordance  with  the 
Liquidating  Indenture.  Upon  receipt  of 
the  last  proceeds  of  sale  of  the  securities 
of  each  liquidating  trust,  the  UIT  trustee 
paid  itself  any  amounts  then  owed  in 
respect  of  accrued  fees  and  expenses 
and  distributed  to  each  unit  holder  who 
had  surrendered  his  or  her  certificate, 
by  check,  such  unit  holder's  interest  in 
the  balance  of  he  principal  and  interest 
accounts.^  With  respect  to  bonds  held  in 


Ba:  Ju 


'  According  to  the  terms  of  the  Liquidating 
Indenture,  the  proceeds  form  the  sale  of  securities 


the  HITS  Series,  the  UIT  trustee  sought 
bids  form  three  dealers  in  the  securities 
(in  certain  cases,  three  bids  could  not  be 
obtained)  and  the  sale  was  made  to  the 
highest  bidder.  The  securities  held  in 
the  Preferred  Series  were  sold  to 
Goldome  FSB,  pursuant  to  a  put  option, 
in  accordance  with  its  trust  indenture 
and  agreement  and  purchase  agreement 
datedjuly  17, 1985. 

7.  The  aggregate  principal  and  interest 
distributions  to  unit  holders  of  those 
trusts  which  have  no  remaining  unit 
holders  was  approximately  $55,907,487 
and  $1,996,427,  respectively. 

8.  Each  trust  and  liquidating  trust 
paid  oi-  was  charged  the  expenses 
incurred  by  it  in  connection  with  the 
hquidation.  The  aggregate  amount  of 
expenses  borne  by  the  trusts  and 
Uquidating  trusts  was  approximately 
$405,837.  Such  expenses  included  UIT 
trustee  and  Evaluator  fees,  the  cost  of 
preparing  tax  returns  and  the  final 
annual  report,  and  postage  charges. 

9.  As  of  the  date  of  the  appHcation, 
applicant  had  no  assets,  liabilities,  or 
unit  holders.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  is  not  engaged, 
nor  proposes  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  affairs. 

10.  The  existence  of  applicant  under 
New  York  Law  terminated  upon  the 
termination  of  each  trust.  Each  trust 
terminated  upon  the  distribution  of  all 
its  assets. 

For  the  SEC,  by  the  Division  of  InvRstment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  95-1234  Filed  1-1&-95;  8:45  am] 

BILUNG  CODE  8010-01-M 


[Release  No.  IC-20834;  811-3412] 

Fixed  Income  Trust;  Notice  of 
Application 

January  12, 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Fixed  Income  Trust. 
RELEVANT  ACT  SECTION:  Order  requested 
under  section  8(f). 


in  each  liquidating  trust  were  credited  to  an 
individual  principal  account  for  edch  liquidating 
trust.  The  UIT  trustee  also  collected  the  interest  on 
the  securities  as  it  became  payable  and  credited 
such  interest  to  a  separate  interest  account  for  each 
liquidating  trust. 


SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  it  has  ceased  to 
be  an  investment  company. 

FILING  DATES:  The  application  was  filed 
on  August  17, 1994  and  amended  on 
December  22, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  appUcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  6, 1995,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  c/o  The  DBL  Liquidating 
Trust,  450  Lexington  Avenue,  Suite 
1400.  New  York,  NY  10017-3911. » 
FOR  FURTHER  INFORMATION  CONTACT: 
Marianne  H.  Khawly.  Staff  Attorney,  at 
(202)  942-0562,  or  C.  David  Messman,  . 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  registered  unit 
investment  trust  under  the  Act  and  was 
organized  as  a  business  trust  under  the 
laws  of  the  State  of  New  York.  On 
March  3, 1982,  applicant  filed  a 
Notification  of  Registration  on  Form  N- 
8A  pursuant  to  section  8(a)  of  the  Act 
and  a  registration  statement  on  Form  N- 
8B-2  under  section  8(b)  of  the  Act  and 
under  the  Securities  Act  of  1933.  The 
registration  statement  became  effective 
on  April  30, 1982  and  applicant's  initial 
public  offering  commenced  on  that  date. 

2.  Applicant  consisted  of  one  series, 
the  Zero  Coupon  Series  1  (the  "series"), 
and  registered  1,084,287  units  of  a 
single  class  of  securities  (the  "unit(s)"). 


>  The  DBL  Liquidating  Trust  is  the  successor  to 
applicant's  depositor,  Drexel  Burnham  Lambert 
Incorporated  ("Drexel"),  for  the  purposes  set  forth 
in  its  Second  Amended  and  Restated  Joint  Plan  of 
Reorganization  under  Chapter  11  of  the  United 
Slates  Bankruptcy  Code. 


As  of  July  1, 1991,  the  series  had 
169,048  units  outstanding. 

3.  The  trust  terminated  in  accordance 
with  the  terms  of  the  indenture 
pursuant  to  which  it  was  created  with 
the  maturity  of  the  last  security  held  in 
the  portfolio  of  the  trust  on  July  1, 1991. 
Upon  receipt  of  the  last  proceeds  of  sale 
of  the  securities,  the  trustee,  United 
States  Trust  Company  of  New  York, 
paid  itself  any  amounts  then  owed  in 
respect  of  accrued  fees  and  expenses 
and  distributed  to  each  unit  holder  who 
had  surrendered  his  or  her  certificate, 
by  check,  such  imit  holder's  interest  in 
the  balance  of  the  principal  and  interest 
accounts. 2 

4.  On  July  16,  1991,  applicant  made 
its  final  distribution  to  its  remaining 
unit  holders.  The  per  unit  distribution 
from  the  principal  and  interest  accounts 
was  $12.94  and  $0.32,  respectively.  The 
aggregate  distribution  from  the  principal 
and  interest  accounts  was  $2,187,481.12 
and  $54,095.36,  respectively. 

5.  Applicant  bore  approximately 
$3,859.40  in  expenses  in  connection 
with  the  liquidation.  Such  expenses 
included  trustee  and  evaluator  fees,  the 
cost  of  preparing  tax  returns  and  the 
final  annual  report,  and  postage  charges. 

6.  As  of  the  date  of  the  application, 
applicant  had  no  assets,  liabilities,  or 
unit  holders.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  is  not  engaged, 
nor  proposes  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  affairs. 

7.  Applicant  terminated  its  existence 
as  a  business  trust  under  New  York  law 
onjuly  16. 1991. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  95-1285  Filed  1-18-95;  8:45  am] 
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[Rel  No.  IC-20835;  File  No.  812-9278] 
Hartford  Life  Insurance  Company,  et  al. 

January  12, 1995. 

AGENCY:  Securities  and  Exchange 
Commission  (the  "Commission"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

APPLICANTS:  Hartford  Life  hisurance 
Company  ( 'Hartford  Life"),  Hartford 


2  According  to  the  terms  of  the  indenture 
agreement,  the  proceeds  from  the  sale  of  securities 
in  the  trust  were  credited  to  an  account  known  as 
the  principal  account.  The  trustee  also  collected  the 
interest  on  the  securities  as  it  became  payable  and 
credited  such  interest  to  a  separate  account  known 
as  the  interest  account. 


Life  Insurance  Company  Separate 
Account  Three  ( "HL  Separate  Account 
Three"),  Hartford  Life  Insurance 
Company  Separate  Account  Two  ( "HL 
Separate  Account  Two"),  Hartford  Life 
Insurance  Company /Putnam  Capital 
Management  Trust  Separate  Account 
("PCM  Separate  Account").  Hartford 
Life  Insurance  Company  DC  Variable 
Account-I  ("Separate  Account  IXi-I") 
(HL  Separate  Accoimt  Three,  HL 
Separate  Account  two,  PCM  Separate 
Account,  and  Separate  Account  DC-I 
referred  to  collectively  as  the  "Separate 
Accounts"),  and  Hartford  Securities 
Distributors.  Inc.  ("HSD"), 

RELEVANT  1940  ACT  SECTIONS:  Order 
Requested  Under  Section  6(c) 
exempting  Applicants  from  Sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  permitting  payment  to 
Hartford  Life  of  a  mortality  and  ivpense 
risk  charge  from  the  assets  of  the 
Separate  Accoimts  funding  individual 
and  group  variable  aimuity  contracts 
issued  by  Hartford  Life  and 
underwritten  by  HSD  (the  "Contracts"). 
The  order  would  apply  to  future 
separate  accounts  of  Hartford  Life 
issuing  contracts  that  are  materially 
similar  to  the  Contracts,  and  would 
permit  applicants  to  substitute  HSD  for 
Hartford  Equity  Sales  Company 
("HESCO")  as  the  principal  underwriter 
of  the  Contracts. 

FILING  DATE:  The  application  was  filed 
on  October  12, 1994.  and  amended  on 
November  14,  1994,  December  22,  1994, 
and  January-  5,  1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  the  application  by  writing 
to  the  Secretary  of  the  Commission  and 
serving  the  Applicants  with  a  copy  of 
the  request,  either  personally  or  by  mail. 
Hearing  requests  must  be  received  by 
the  Commission  by  5:30  p.m.  on 
February  6, 1995.  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  fcrm  of  an  affidavit  or, 
for  lawyers,  by  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  the 
date  of  a  hearing  by  wTiting  to  the 
Secretary  of  the  Commission. 
ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission,  450  5th  Street 
NW.,  Washington.  D.C.  20549. 
Applicants,  c/o  Rodney  J.  Vessels, 
Counsel.  Hartford  Life  Insurance 
Company.  200  Hopmeadow  Street, 
Simsbury,  CT  06089. 
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FOR  FUR  rHER  INFORMATION  CONTACT: 
Joseph  ( 1.  Mari,  Senior  Special  Counsel, 
or  VVene  y  F.  Friedlander,  Deputy  Chief, 
at  (202)  342-0670,  Office  of  Insurance 
Product  i  (Division  of  Investment 
Manage  nent). 

information:  The 
foUowiijg  is  a  summary  of  the 
applical  ion.  The  complete  application  is 
availabl  j  for  a  fee  from  the 
Commi!  sion's  Public  Reference  Branch. 
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i'  Representations 

Life  is  a  stock  life 
company  originally 

under  Massachusetts  law 
ciled  in  Connecticut, 
will  register  as  a  broker-dealer 
Securities  Exchange  Act  of 
will  apply  to  become  a 
of  the  National  Association  of 
i?s  Dealers,  Inc.  ("NASD"). 
if'jrd  Life  and  each  of  the 
Accounts  filed  applications 

,  and  others  were  issued 
the  requested  exemptions  from 
26(a)(2)(C)  and  27(c)(2)  of  the 
.1  HESCO,  the  designated 
il  underwriter  for  the  Contracts, 
ipplicant  in  the  previous 

for  exemptive  relief  from 
26(a)(2)(C)  and  27(c)(2).  This 
seeks  relief  to  permit 
to  substitute  HSD  for  HESCO 
d  jsignated  principal  underwriter 
(Contracts,  which  would  allow 
to  continue  as  broker-dealflr 
in  distribution  functions  with 


granting  exemptive  relief  were  issued  as 


Ufe  Insurance  Company,  Investment 
Act  Release  Nos.  20462  (notice)  (Aug.  9. 
20538  (order)  (Sept.  8.  1994); 

Life  Insurance  Company.  Investment 
Act  Release  Nos.  20207  (notice)  (Apr.  8. 
20281  (order)  (May  5.  1994).  which 
i  prior  order  for  exemptive  relief. 
Company  Act  Release  Nos.  15284 

2,  1986)  and  15353  (order)  (Oct.  9. 
subaccounts  of  HL  Separate  Account 
separate  accounts  for  Hartford  Variable 
(  tompany  ("HVA")  before  being  transferred 
Account  Two.  Before  that  transfer, 
separate  accounts  were  granted  an 
from  Sections  26(a)(2)(C)  and  27(c)(2), 
Variable  Annuity  Life  Insurance  Company. 
Company  Act  Release  Nos.  12028 
ov.  9, 1981)  and  12065  (order)  (December 

Har^  ford  Life  Insurance  Company,  Investment 
Act  Release  Nos.  20223  (notice)  (Apr.  15. 
20292  (order)  (May  12,  1994),  which 
a  prior  order  for  exemptive  relief. 
Company  Act  Release  Nos.  16092 
(Ikt.  28, 1987)  and  16149  (order)  (Nov.  27, 

Sep  irate  Account  DC-I  was  a  separate  account 
before  it  merged  with  Hartford  Life,  Before 
with  Hartford  Life,  Separate  Account 
granted  an  exemption  from  Sections 
and  27(c)(2)l.  Hartford  Variable  Annuity 
Insuhnce  Company.  Investment  Company  Act 
^  OS.  12028  (notice)  (Nov.  9,  1981)  and 
(01  ler)  (Dec.  1. 1981). 


respect  to  HESCO's  own  registered 
representatives,  and  would  permit  HSD 
to  serve  as  principal  underwriter  and 
distributor  with  respect  to  entering  into 
sales  agreements  with  independent 
broker-dealers. 

4.  Applicants  reaffirm  all  facts, 
representations  and  undertakings 
contained  in  the  applications  for 
exemptive  relief  referenced  in  footnote 
1  above,  and  incorporate  those 
applications  herein  by  reference.  To  the 
extent  that  there  have  been  any  material 
changes  in  those  facts,  representations 
or  undertakings,  the  changes  have  been 
disclosed  herein.  Except  for  the 
replacement  of  the  principal 
underwriter,  there  are  no  material 
changes  in  the  Separate  Accounts  or  the 
Contracts  as  described  in  the  previous 
applications. 

5.  The  contingent  deferred  sales 
charge,  annual  maintenanrr^  foe  and 
annual  asset  charge  for  providing 
mortality  and  expense  risk  guarantees 
are  fully  described  in  the  applications 
for  exemptive  relief  which  were 
previously  granted. 

6.  Hartford  Life  will  make  a  daily 
charge  at  the  rate  of  1.25%  annually 
from  each  Contract  held  in  the  Separate 
Accounts  for  providing  mortality  and 
expense  guarantees  with  respect  to  the 
Contracts.  Applicants  estimate  that 
between  .85%  and  .90%  of  the  charge  is 
attributable  to  mortality  risks  and 
between  .35%  and  .40%  of  the  charge  is 
attributable  to  expense  risks. 

7.  The  mortality  and  expense  risk 
charge  will  not  be  increased.  If  the 
charge  is  insufficient  to  cover  the  actual 
costs.  Hartford  Life  will  bear  the  loss. 
Conversely,  if  the  charge  proves  more 
than  sufficient  to  meet  actual  expenses, 
the  excess  will  be  surplus  to  Hartford 
Life  and  will  be  available  for  any  proper 
corporate  purpose.  Hartford  Life  expects 
a  reasonable  profit  from  the  mortality 
and  expense  risk  charge. 

Applicants'  Legal  Analysis  and 
Representations 

1.  Applicants  request  an  exemption 
from  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act  to  the  extent  necessary  to    . 
permit  the  deduction  of  a  mortality  and 
expense  risk  charge  from  the  Separate 

2.  Sections  26(a)(2)(C)  and  27(c)(2),  in 
pertinent  part,  prohibit  a  registered  unit 
investment  trust  and  any  depositor 
thereof  or  underwriter  therefor  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments  (other  than  sales  loads)  are 
deposited  with  a  qualified  bank  as 
trustee  or  custodian  and  held  imder 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 


underwriter  except  a  fee,  not  e.xceeding 
such  reasonable  amount  as  the 
Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
administrative  services  of  a  character 
normally  performed  by  the  bank  itself. 

3.  Applicants  request  that  the 
Commission  enter  an  Order  that  applies 
to  the  Separate  Accoimts  and  to  future 
separate  accounts  issuing  contracts  that 
are  materially  similar  to  the  Contracts 
exempting  them  from  the  provisions  of 
Sections  26(a)(2)(C)  and  27(c)(2)  to  the 
extent  necessary  to  permit  the 
deduction  by  Hartford  Life,  and  the 
payment  to  Hartford  Life,  of  the  fee  for 
providing  the  mortality  and  expense 
imdertakings  (deducted  on  a  daily 
basis). 

4.  Applicants  represent  that: 

(a)  The  mortality  and  expense  risk 
charge  is  reasonable  in  relation  to  the 
risks  assumed  by  Hartford  Life  under 
the  Contracts; 

(b)  The  mortality  and  expense  risk 
charge  is  within  the  range  of  industry 
practice  for  comparable  aimuity 
contracts  as  determined  by  a  survey  of 
comparable  contracts  issued  by  a  large 
number  of  other  insurance  companies. 
Hartford  Life  vdll  undertake  to  maintain 
and  make  available  to  the  Commission 
upon  request  a  memorandum  outlining 
the  methodology  and  the  contracts  of 
other  insurance  companies  underlying 
this  representation; 

(c)  There  is  the  likelihood  that  the 
proceeds  from  explicit  sales  loads  will 
be  insufficient  to  cover  the  expected 
costs  of  distributing  the  Contracts.  Any 
shortfall  will  be  covered  from  the  assets 
of  the  general  account,  which  may 
include  profit  from  the  mortality  and 
expense  risk  charge.  Hartford  Life  has 
concluded  that  there  is  a  reasonable 
likelihood  that  the  Separate  Accounts' 
distribution  financing  arrangement  will 
benefit  the  Separate  Accounts  and 
Contract  owners.  Hartford  Life  will 
maintain  and  make  available  to  the 
Commission  upon  request  a 
memorandum  setting  forth  the  basis  for 
this  representation; 

(d)  The  Separate  Accounts  will  invest 
only  in  open-end  management 
companifes  which  have  underteiken  to 
have  a  board  of  directors,  a  majority  of 
whom  are  not  interested  persons  of  the 
open-end  management  company, 
formulate  and  approve  any  plan  under 
Rule  12b-l  to  finance  distribution 
expenses;  and 

(e)  Future  variable  annuity  contracts 
for  which  class  relief  is  sought  will  be 
materially  similar  to  the  existing 
Contracts  covered  by  this  application. 


Conclusion 

Applicants  assert  that  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
requested  exemptions  from  Sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
are  appropriate  in  the  public  interest 
and  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland. 

Dep  u  ty  Secretary. 

[PR  Doc.  95-1287  Filed  1-18-95;  8:45  am) 
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[Rel.  No.  IC-20837;  File  No.  812-S284] 

Hartford  Life  and  Accident  Insurance 
Company,  et  at. 

January  12, 1995. 

agency:  Securities  and  Exchange 
Commission  ("the  Commission"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

APPLICANTS:  Hartford  Life  and  Accident 
Insurance  Company  ("Hartford  Life  and 
Accident"),  Hartford  Life  and  Accident 
Insurance  Company  Separate  Account 
One  ("HLA  Separate  Account  One")  and 
Hartford  Life  and  Accident  Insurance 
Company/Putnam  Capital  Management 
Separate  Account  One  ("HLA/PCM 
Separate  Account  One")  (HLA  Separate 
Account  One  and  HLA/PCM  Separate 
Account  One  referred  to  collectively  as 
the  "Separate  Accounts"),  and  Hartford 
Securities  Distributors,  Inc.  ("HSD"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  exempting  , 
Applicants  from  Sections  26(a)(2)(C) 
and  27(c)(2)  of  the  1940  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  permitting  payment  to 
Hartford  Life  and  Accident  of  a 
mortality  and  expense  risk  charge  from 
Hie  assets  of  the  Separate  Accounts 
funding  individual  and  group  variable 
annuity  contracts  issued  by  Hartford 
Life  and  Accident  and  underwritten  by 
HSD  (the  "Contracts").  The  order  would 
apply  to  future  separate  accounts  of 
Hartford  Life  and  Accident  issuing 
contracts  that  are  materially  similar  to 
the  Contracts,  and  would  permit 
applicants  to  substitute  HSD  for 
Hartford  Equity  Sales  Company  ^ 
("HESCO")  as  the  principal  underwriter 
of  the  Contracts. 

FILING  DATE:  The  application  was  filed 
on  October  12, 1994,  an  amended  on 
November  14. 1994.  December  22. 1994. 
and  January  5, 1995. 


HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  the  application  by  writing 
to  the  Secretary  of  ihe  Commission  and 
serving  the  AppUcants  with  a  copy  of 
the  request,  either  personally  or  by  mail. 
Hearing  requests  must  be  received  by 
the  Commission  by  5:30  p.m.  on 
February  6, 1995.  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or. 
for  lawyers,  by  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  Commission. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street, 
N.W.,  Washington,  D.C.  20549. 
Applicants,  c/o  Rodney  J.  Vessels, 
Counsel,  Hartford  Life  and  Accident 
Insurance  Company,  200  Hopmeadow 
Street,  Simsbury.  CT  06089. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  G.  Mari,  Senior  Special  Counsel, 
or  Wendy  F.  Friedlander,  Deputy  Chief, 
at  (202)  942-0670,  Office  of  Insurance 
Products  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the 
Commission's  Public  Reference  Branch. 

Applicants'  Representations 

1.  Hartford  Life  and  Accident  is  a 
stock  life  insurance  company  licensed 
to  do  business  in  all  states  except  New 
York  and  the  District  of  Columbia. 

2.  HSD  will  register  as  a  broker-dealer 
under  the  Securities  Exchange  Act  of 
1934  and  will  apply  to  become  a 
member  of  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"). 

3.  Hartford  Life  and  Accident  and 
each  of  the  Separate  Accounts  filed 
applications  previously,  and  orders 
were  issued  granting  the  requested 
exemptions  from  Sections  26(a)(2)(C) 
and  27(c)(2)  of  the  1940  Act.'  HESCO, 
the  designated  principal  underwriter  for 
the  Contracts,  was  an  applicant  in  the 
previous  applications  for  exemptive 
relief  from  Sections  26(a)(2)(C)  and 


'  Orders  granting  exemptive  relief  were  issued  as 
follows: 

(a)  Hartford  Life  and  Accident  Insurance 
Company.  Investment  Company  Act  Release  Nos. 
18738  (notice)  (May  29, 1992)  and  18812  (order) 
Oune  25. 1992):  and 

(b)  Hertford  Life  and  Accident  Insurance 
Company,  Investment  Company  Act  Release  Nos. 
18737  (notice)  (May  29, 1992)  and  1881 1  (order) 
(June  25, 1992). 


27(c)(2).  This  application  seeks  relief  to 
permit  Applicants  to  substitute  HSD  for 
HESCO  as  the  designated  principal 
underwriter  for  the  Contracts,  which 
would  allow  HESCO  to  continue  as 
broker-dealer  engaged  in  distribution 
functions  with  respect  to  HESCO's  own 
registered  representatives,  and  would 
permit  HSD  to  serve  as  principal 
underwriter  and  distributor  with  respect 
to  entering  into  sales  agreements  with 
independent  broker-dealers. 

4.  Applicants  reaffirm  all  facts, 
representations  and  imdertakings 
contained  in  the  applications  for 
exemptive  relief  referenced  in  footnote 
1  above,  and  incorporate  those 
applications  herein  by  reference.  To  the 
extent  that  there  have  been  any  material 
changes  in  those  facts,  representations 
or  imdertakings,  the  changes  have  been 
disclosed  herein.  Except  for  the 
replacement  of  the  principal 
underwriter,  there  are  no  material 
changes  in  the  Separate  Accounts  or  the 
Contracts  as  described  in  the  previous 
applications. 

5.  The  contingent  deferred  sales 
charge,  annual  maintenance  fee  and 
annual  asset  charge  for  providing 
mortality  and  expense  risk  guarantees 
are  fully  described  in  the  applications 
for  exemptive  relief  which  were 
previously  granted. 

6.  Hartford  Life  and  Accident  will 
make  a  daily  charge  at  the  rate  of  1.25% 
annually  from  each  Contract  held  in  the 
Separate  Accounts  for  providing 
mortality  and  expense  guarantees  with 
respect  to  the  Contracts,  of  which  ,90% 
of  the  charge  is  attributable  to  mortality 
risks  and  .35%  of  the  charge  is 
attributable  to  expense  risks. 

7.  The  mortality  and  expense  risk 
charge  will  not  be  increased.  If  the 
charge  is  insufficient  to  cover  the  actual 
costs.  Hartford  Life  and  Accident  will 
bear  the  loss.  Conversely,  if  the  charge 
proves  more  than  sufficient  to  meet 
actual  expenses,  the  excess  will  be 
surplus  to  Hartford  Life  and  Accidont 
and  will  be  available  for  any  proper 
corporate  purpose.  Hartford  Life  and 
Accident  expects  a  reasonable  profit 
from  the  mortality  and  expense  risk 
charge. 

Applicants'  Legal  Analysis  and 
Representations 

1.  Applicants  request  an  exemption 
from  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act  to  the  extent  necessan,-  to 
permit  the  deduction  of  a  mortality  and 
expense  risk  charge  from  the  Separate 
Accounts. 

2.  Sections  26(a)(2)(C)  and  27(c)(2),  in 
pertinent  part,  prohibit  a  registered  unit 
investment  trust  and  any  depositor 
thereof  or  underwriter  therefor  from 
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selling  pel  iodic  payment  plan 
certificatei  unless  the  proceeds  of  all 
payments  other  than  sales  loads)  are 
deposited  with  a  qualified  bank  as 
trustee  or  :ustodian  and  held  under 
arrangem€  nts  which  prohibit  any 
payment  t )  the  depositor  or  principal 
underwrit  n  except  a  fee,  not  exceeding 
such  reasc  nable  amount  as  the 
Commissi  m  may  prescribe,  for 
performin  >  bookkeeping  and  other 
administn  live  services  of  a  character 
normally  •erformed  by  the  bank  itself. 

3.  Appl  cants  request  that  the 
Commissi  )n  enter  an  Order  that  applies 
to  the  Sep  u^te  Accounts  and  to  future 
separate  a  ;counts  issuing  contracts  that 
are  materi  dly  similar  to  the  Contracts 
exemptini  them  from  the  provisions  of 
Sections  2  B(a)(2)(C)  and  27(c)(2)  to  the 
extent  nee  Rssary  to  permit  the 
deduction  by  Hartford  Life  and 
Accider.t.  and  the  payment  to  Hartford 
Life  and  /  ccident,  of  the  fee  for 
providing  the  mortality  and  expense 
undertaki  igs  (deducted  on  a  daily 
basis). 

4.  Appl  cants  represent  that: 

(a)  The  nortality  and  expense  risk 
charge  is  i  easonable  in  relation  to  the 
risks  assu  ned  by  Hartford  Life  and 
Accident  mder  the  Contracts; 

(b)  The  nortality  and  expense  risk 
charge  is  i  I'ithin  the  range  of  industry 
practice  f(  r  comparable  annuity 
contracts  ;  is  determined  by  a  survey  of 
comparab  e  contracts  issued  by  a  large 
number  o  other  insurance  companies. 
Hartford  I  ife  and  Accident  will 
undertake  to  maintain  and  make 
available  o  the  Commission  upon 
request  a  nemorandum  outlining  the 
methodol  )gy  and  the  contracts  of  other 
insurance  companies  underlying  this 
represent;  ition; 

(c)  Thei  e  is  the  likelihood  that  the 
proceeds  rom  expUcit  sales  loads  will 
be  insuffi  :ient  to  cover  the  expected 
costs  of  d  stributing  the  Contracts.  Any 
shortfall  ^\,■i\\  be  covered  from  the  assets 
of  the  gen  eral  account,  which  may 
include  p  ofit  from  the  mortality  and 
expense  r  sk  charge.  Hartford  Life  and 
Accident  las  concluded  that  there  is  a 
reasonabl ;  likelihood  that  the  Separate 
Accounts  distribution  financing 
arrangem  jnt  will  benefit  the  Separate 
Accounts  and  Contract  owners.  Hartford 
Life  and  j  iccident  will  maintain  and 
make  ava  lable  to  the  Commission  upon 
request  a  nemorandum  setting  forth  the 
basis  for  tfcis  representation; 

(d)  ThelSeparate  Accounts  will  invest 
only  in  o»en-end  management 
companic  s  which  have  undertaken  to 
have  a  bo  ird  of  directors,  a  majority  of 
whom  ar4  not  interested  persons  of  the 
open-endi  management  company, 
formulate  and  approve  any  plan  under 


JMI 


Rule  12b-l  to  finance  distribution 
expenses;  and 

(e)  Future  variable  aimuity  contracts 
for  which  class  relief  is  sought  will  be 
materially  similar  to  the  existing 
Contracts  covered  by  this  appHcation. 

Conclusion 

Applicants  assert  that  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
requested  exemptions  from  Sections 
26(a)(2)(C)  and  27(c)(2)  of  tlie  1940  Act 
are  appropriate  in  the  public  interest 
and  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  95-1286  Filed  1-18-95;  8:45  am) 

BILUNG  CODE  801(M)1-M 

[Rel.  No.  IC-20836:  File  No.  812-9282] 

ITT  Hartford  Life  and  Annuity 
Insurance  Company,  et  al. 

January  12, 1995. 

AGENCY:  Securities  and  Exchange 
Commission  ("the  Commission"). 
ACTION:  Notice  of  Application  for 
Exemption  imder  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

APPLICANTS:  ITT  Hartford  Life  and 
Annuity  Insurance  Company  ("ITT 
Hartford"),  ITT  Hartford  Life  and 
Annuity  Insiuance  Company  Separate 
Account  Three  ("ILA  Separate  Account 
Three"),  ITT  Hartford  Life  and  Annuity 
Insurance  Company  Separate  Accoimt 
Two  ("ILA  Separate  Account  Two"), 
ITT  Hartford  Life  and  Aimuity 
Insurance  Company/Putnam  Capital 
Management  Trust  Separate  Account 
Two  ("ILA/PCM  Separate  Account 
Two"),  ITT  Hartford  Life  and  Aimuity 
Insurance  Company  Separate  Account 
One  ("ILA  Separate  Account  One")  (ILA 
Separate  Account  Three,  ILA  Separate 
Account  Two,  ILA/PCM  Separate 
Account  Two  and  ILA  Separate  Account 
one  referred  to  collectively  as  the 
"Separate  Accounts")  and  Hartford 
Securities  Distributors,  Inc.  ("HSD"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  imder  Section  6(c)  exempting 
Applicants  from  Sections  26(a)(2)(C) 
and  27(c)(2)  of  the  1940  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  permitting  payment  to  ITT 
Hartford  of  a  mortaUty  and  expense  risk 
charge  from  the  assets  of  the  Separate 
Accounts  funding  individual  and  group 
variable  annuity  contracts  issued  by  111' 


Hartford  and  underwritten  by  HSD  (the 
"Contracts ').  The  order  would  apply  to 
future  separate  accounts  of  ITT  Hartford 
issuing  contracts  that  are  materially 
similar  to  the  Contracts,  and  would 
permit  applicants  to  substitute  HSD  for 
Hartford  Equity  Sales  Company 
("HESCO")  as  the  principal  underwriter 
of  the  Contracts. 

FILING  DATE:  The  application  was  filed 
on  October  12, 1994,  and  amended  on 
November  14, 1994,  December  22, 1994. 
and  January  5, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  the  application  by  vmting 
to  the  Secretary  of  the  Commission  and 
serving  the  Applicants  with  a  copy  of 
the  request,  either  personally  or  by  mail. 
Housing  requests  must  be  received  by 
the  Commission  by  5:30  p.m.  on 
February  6, 1995,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  by  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  Commission. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW.,  Washington,  DC  20549. 
Applicants,  c/o  Rodney  J.  Vessels, 
Counsel,  ITT  Hartford  Life  and  Annuity 
Insurance  Company,  200  Hopmeadow 
Street,  Simsbury,  CT  06089. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  G.  Mari,  Senior  Special  Counsel, 
or  Wendy  F.  Friedlander,  Deputy  Chief, 
at  (202)  942-0670,  Office  of  Insurance 
Products  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the 
Commission's  Public  Reference  Branch. 

Applicants'  Representations 

1.  nr  Hartford  is  a  stock  Hfe 
insiu^ance  company  domiciled  in 
Wisconsin. 

2.  HSD  will  register  as  a  broker-dealer 
under  the  Securities  Exchange  Act  of 
1934  and  will  apply  to  become  a 
member  of  the  National  Association  of 
Securities  Dealers,  Lac.  ("NASD"). 

3.  ITT  Hartford  and  each  of  the 
Separate  Accounts  filed  applications 
previously,  and  orders  were  issued 
granting  the  requested  exemptions  from 
Sections  26(a)(2)(C)  and  27(c)(2)  of  the 


1940  Act.i  HESCO,  the  designated 
principle  underwriter  for  the  Contracts, 
was  an  applicant  in  the  previous 
applications  for  exemptive  relief  from 
Sections  26(a)(2)(C)  and  27(c)(2).  This 
application  seeks  relief  to  permit 
Applicants  to  substitute  HSD  for  HESCO 
as  the  designated  principal  undervmter 
for  the  Contracts,  which  would  allow 
HESCO  to  continue  as  broker-dealer 
engaged  in  distribution  functions  with 
respect  to  HESCO's  own  registered 
representatives,  and  would  permit  HSD 
to  serve  as  principal  undenvriter  and 
distributor  with  respect  to  entering  into 
sales  agreements  with  independent 
broker-dealers. 

4.  Applicants  reaffirm  all  facts, 
representations  and  undertakings 
contained  in  the  applications  for 
exemptive  reef  referenced  in  footnote  1 
above,  and  incorporate  those 
applications  herein  by  reference.  To  the 
extent  that  there  have  been  any  material 
changes  in  those  facts,  representations 
or  undertakings,  the  changes  have  been 
disclosed  herein.  Except  for  the 
replacement  of  the  principal 
underwriter,  there  are  no  material 
changes  in  the  Separate  Accounts  or  the 
Contracts  as  described  in  the  previous 
applications. 

5.  The  contingent  deferred  sales 
chao-ge,  annual  maintenance  fee  and 
annual  asset  charge  for  providing 
mortality  and  expense  risk  guarantees 
are  fully  described  in  the  applications 
for  exempUve  relief  which  were 
previously  granted. 

6.  ITT  Hartford  will  make  a  daily 
charge  at  the  rate  of  1.25%  annually 
from  each  Contract  held  in  the  Separate 
Accoimts  for  providing  mortality  and 
expense  guarantees  vnth  respect  to  the 
Contracts.  Applicants  estimate  that 
.90%  of  the  charge  is  attributable  to 
mortality  risks  and  .35%  of  the  charge 
is  attributable  to  expense  risks. 

7.  The  mortality  and  expense  risk 
charge  will  not  be  increased.  If  the 
charge  is  insufficient  to  cover  the  actual 


'  Orders  granting  exemptive  relief  were  issued  as 
follows: 

(a)  ITT  Hartford  Life  and  Annuity  Insurance 
Company,  Investment  Company  Act  Release  Nos. 
20463  (notice)  (Aug.  9.  1994)  and  20539  (order)  . 
(Sept.  8, 1994); 

(b)  I'l  I  Life  Insurance  Company.  Investment 
Company  Act  Release  Nos.  19443  (notice)  (Apr.  39. 
1993)  and  19495  (order)  (May  26.  1993); 

(c)  ITT  Hartford  Life  and  Annuity  Insumnce 
Company,  Investment  Company  Act  Release  Nos, 
20205  (notice)  (Apr.  8. 1994),  and  20279  (order) 
(Mays,  1994):  and 

(d)  nr  Hartford  Life  and  Annuity  Insurance 
Company,  Investment  Company  Act  Release  Nos. 
20219  (notice)  (Apr.  14,  1994)  and  20289  (order) 
(May  11. 1994),  which  amended  a  prior  order  for 
exemptive  relief.  Investment  Company  Act  Release 
Nos.  19331  (notice)  (Mar.  15,  1993)  and  19401 
(order)  (Apr.  13. 1993). 


costs,  nr  Hartford  will  bear  the  loss. 
Conversely,  if  the  charge  proves  more 
than  sufficient  to  meet  actual  expenses, 
the  excess  will  be  surplus  to  ITT 
Hartford  and  will  be  available  for  any 
proper  corporate  purpose.  ITT  Hartford 
expects  a  reasonable  profit  from  the 
mortality  and  expense  risk  charge. 

Applicants'  Legal  Analysis  and 
Representations 

1.  Applicants  request  an  exemption 
from  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act  to  the  extent  necessary  to 
permit  the  deduction  of  a  mortality  and 
expense  risk  charge  from  the  Separate 
Accounts. 

2.  Sections  26(a)(2)(C)  and  27(c)(2),  in 
pertinent  part,  prohibit  a  registered  unit 
investment  trust  and  any  depositor 
thereof  or  imderwriter  therefor  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments  (other  than  sales  loads)  are 
deposited  with  a  qualified  bank  as 
trustee  or  custodian  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  a  fee,  not  exceeding 
such  reasonable  amount  as  the 
Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
administrative  services  of  a  character 
normally  performed  by  the  bank  itself. 

3.  Applicants  request  that  the 
Commission  enter  an  Order  that  applies 
to  the  Separate  Accounts  and  to  future 
separate  accounts  issuing  contracts  that 
are  materially  similar  to  the  Contracts 
exempting  them  from  the  provisions  of 
Sections  26(a)(2)(C)  and  27(c)(2)  to  the 
extent  necessary  to  permit  the 
deduction  by  ITT  Hartford,  and  the 
payment  to  ITT  Hartford,  of  the  fee  for 
pro\'iding  the  mortality  and  expense 
undertakings  (deducted  on  a  daily 
basis.) 

4.  Applicants  represent  that: 

(a)  the  mortality  and  expense  risk 
charge  is  reasonable  in  relation  to  the 
risks  assumed  by  ITT  Hartford  under  the 
Contracts; 

(b)  the  mortality  and  expense  risk 
charge  is  within  the  range  of  industrj* 
practice  for  comparable  annuity 
contracts  as  determined  by  a  sur\'ey  of 
comparable  contracts  issued  by  a  large 
number  of  other  insurance  companies. 
ITT  Hartford  will  vmdertake  to  maintain 
and  make  available  to  the  Commission 
upon  request  a  memorandum  outlining 
the  methodology  and  the  contracts  of 
other  insurance  companies  underlying 
this  representation; 

(c)  there  is  the  likelihood  that  the 
proceeds  from  explicit  sales  loads  will 
be  insufficient  to  cover  the  expected 
costs  of  distributing  the  contracts.  Any 
shortfall  will  be  covered  from  the  assets 


of  the  general  account,  which  may 
include  profit  from  the  mortality  and 
expense  risk  charge.  ITT  Hartford  has 
concluded  that  there  is  a  reasonable 
likehhood  that  the  Separate  Accoimts' 
distribution  financing  arrangement  will 
benefit  the  Separate  Accounts  and 
Contract  owners.  ITT  Hartford  will 
maintain  and  make  available  to  the 
Commission  upon  request  a 
memorandum  setting  forth  the  basis  for 
this  representation; 

(d)  the  Separate  Accounts  will  invest 
only  in  open-end  management 
companies  which  have  undertaken  to 
have  a  board  of  directors,  a  majority  of 
whom  are  not  interested  persons  of  the 
open-end  and  management  company, 
formulate  and  approve  any  plan  under . 
rule  I2l>-1  to  finance  distribution 
expenses;  and 

(e)  future  variable  annuity  contracts 
for  which  class  relief  is  sought  will  be 
materially  similar  to  the  existing 
Contracts  covered  by  this  application. 

Conclusion 

Applicants  assert  that  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
requested  exemptions  from  Sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
are  appropriate  in  the  public  interest 
and  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  cf 
the  1940  Act. 

For  the  commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  95-1288  Filed  1-18-95:  8:45  am] 
BILLING  CODE  8010-01-M 


issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (L.  Luria  &  Son,  Inc., 
Common  Stocic,  $.01  Par  Value)  File 
No.  1-8057 

January  11,  1OT5. 

L.  Luria  &  Son,  Inc.  ("Company^")  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  E.xchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  ("Security") 
from  listing  and  registration  on  the 
American  Stock  Exchange,  Inc. 
("Amex '). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
hsting  and  registration  include  the 
following: 

According  to  the  Company,  in 
addition  to  being  listed  on  the  Amex. 
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is  listed  on  the  New  York 
Exfchange,  inc.  ("NYSE").  The 
commenced  trading  on  the 
the  opening  of  business  on 
14,  1994  and  concurrently 
the  Security  was  suspended 
on  the  Amex. 
the  decision  to  withdraw 
Security  from  listing  on  the  Amex. 
considered  the  direct  and 
:osts  and  expenses  attendant  in 

the  dual  listing  of  its 
on  the  NYSE  and  on  the  Amex. 
Con  pany  does  not  see  any 

advantage  in  the  dual  trading 
Sfi:urity  and  believes  that  dual 
Id  fragment  the  market  for 

Interested  person  may.  on  or 
ruary  2, 1995,  submit  by  letter 

of  the  Sec\u"ities  and 
Commission.  450  Fifth  Street, 
Washington,  D.C.  20549.  facts 
pon  whether  the  application 
made  in  accordance  wUh  the 
I  le  Amex  and  what  terms,  if 
be  imposed  by  the 
for  the  protection  of 
The  Commission,  based  on 
foiination  submitted  to  it,  will 
order  granting  the  application 
date  mentioned  above,  unless 
Cominission  determines  to  order  a 
the  matter. 
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F  rivate  Equities  Inc.,  et  al.; 
qf  Application 


12. 


1995. 
Securities  and  Exchange 
Commisfeion  ("SEC"). 

■Jotice  of  AppUcation  for 
n  under  the  Investment 
Act  of  1940  (the  "Investment 
Act")  and  the  Securities 
Act  of  1934  (the  "Exchange 


APPLICAIITS:  MACC  Private  Equities  Inc. 
("Privat !  Equities"),  MorAmerica 
Capital  I  Corporation  ("MorAmerica 
Capital' ),  and  InvestAmerica 
Investm  ;nt  Advisors,  Inc. 
("Invest  \merica"). 

RELEVA^  T  ACT  SECTIONS:  Order  requested 
under  sections  17(d)  and  57(a)(4)  of  the 
Investm  3nt  Company  Act  and  rule  17d- 
1  thereu  nder  authorizing  certain  joint 
transact  ons.  under  section  57(c)  of  the 


UMI 


Act  for  an  exemption  from  sections 
57(a)  (1).  (2),  and  (3)  of  the  Act.  and 
under  section  6(c)  of  the  Act  for  an 
exemption  from  sections  12(d).  18(a), 
and  61(a)  of  the  Act.  Order  also 
requested  under  section  12(h)  of  the 
Exchange  Act  for  an  exemption  from 
section  13(a)  of  the  Exchange  Act. 

SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  to  permit  Private 
Equities  to  engage  in  certain 
transactions  with  its  wholly-owned 
subsidiary,  MorAmerica  Capital.  The 
order  also  would  permit  modified  asset 
coverage  requirements  for  Private 
Equities  and  MorAmerica  Capital,  and 
permit  Private  Equities  and  MorAmerica 
Capital  to  co-invest  with  certain 
affiliated  entities.  In  addition,  the  order 
would  permit  Private  Equities  and 
MorAmerica  Capital  to  file  certain 
Exchange  Act  reports  on  a  consolidated 
basis. 

FILING  DATE:  The  application  was  filed 
on  May  31,  1994  and  amended  on 
August  8, 1994,  and  November  9,  1994. 
Applicants  have  agreed  to  file  an 
additional  amendment,  the  substance  of 
which  is  incorporated  herein,  during  the 
notice  period. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  6, 1995,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  5th 
Street  N.W..  Washington,  D.C.  20549. 
Applicants.  Suite  310, 101  Second 
Street  S.E..  Cedar  Rapids.  Iowa  52401. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
942-0576,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 


Applicants'  Representations 

1.  Private  Equities  and  its  wholly- 
owned  subsidiary,  MorAmerica  Capital, 
intend  to  register  under  the  Investment 
Company  Act  as  business  development 
companies  ("BDCs").  The  investment 
objective  of  Private  Equities  is  long-term 
capital  appreciation  through  venture 
capital  investments  in  small  companies 
("Portfolio  Companies").  MorAmerica 
Capital  is  licensed  to  operate  as  a  small 
business  investment  company  ("SBIC") 
under  the  Small  Business  Investment 
Act  of  1958.  Applicants  chose  a  two-tier 
structure  so  that  Private  Equities  could 
hold  certain  assets  that  a  SBIC  is  not 
permitted  to  hold. 

2.  Private  Equities  has  been  formed 
piusuant  to  a  plan  of  reorganization  (the 
"Plan")  for  the  MorAmerica  Financial 
Corporation  ("MFC")  and  Morris  Plan 
Liquidation  Company  ("Morris  Plan"). 
Under  the  Plan,  Private  Equities  will  be 
the  successor  by  merger  to  MFC,  Morris 
Plan,  and  certain  affiliates.  In  addition 
to  cash  and  miscellaneous  assets,  many 
of  which  are  being  held  for  sale.  Private 
Equities'  primary  asset  will  be  all  of  the 
issued  and  outstanding  common  stock 
of  MorAmerica  Capital. 

3.  InvestAmerica  is  the  investment 
adviser  for  both  Private  Equities  and 
MorAmerica  Capital.  The  principals  of 
InvestAmerica  are  the  founders  and 
principals  of  InvestAmerica  Venture 
Group,  Inc.  ("Venture  Group") 
(collectively  with  InvestAmerica,  the 
"InvestAmerica  Companies").  The 
Venture  Group  manages  the  Iowa 
Venture  Capital  Fund  L.P.  (the  "Iowa 
Fund"),  which  is  a  venture  capital  fund 
that  is  exempt  from  the  Investment 
Company  Act  pursuant  to  section  3(c)(1) 
of  the  Act.  The  Iowa  Fund  is  not 
presently  making  any  new  investments 
but  is  making  distributions  to  partners 
as  investments  mature  or  are  sold.  The 
Iowa  Fund  and  MorAmerica  Capital 
presently  are  co-invested  in  the 
securities  of  five  Portfolio  Companies. 

4.  The  requested  order  would  permit 
Private  Equities  and  MorAmerica 
Capital  to  operate  effectively  as  one 
company.  Specifically,  the  requested 
relief  would  permit  MorAmerica  Capital 
and  Private  Equities  to  (a)  engage  in 
transactions  with  each  other,  (b)  engage 
in  transactions  with  Portfolio 
Companies  that  would  not  otherwise  be 
prohibited  if  MorAmerica  Capital  and 
Private  Equities  were  one  company,  and 
(c)  allow  MorAmerica  Capital  to  have 
the  maximum  amount  of  borrowing 
permitted  by  the  Small  Business 
Investment  Act  of  1958  and  the 
Investment  Company  Act.  The  order 
also  would  permit  MorAmerica  Capital 
and/or  Private  Equities  to  co-invest  with 


certain  affiliated  companies.  In 
addition,  the  order  would  permit  Private 
Equities  and  MorAmerica  Capital  to  file 
certain  reports  required  by  the  Exchange 
Act  on  a  consolidated  basis. 

Applicants'  Legal  Analysis 

Capital  Structure 

1.  Section  12(d)  of  the  Investment 
Company  Act 

a.  Section  12(d)(1)  of  the  Investment 
Company  Act,  made  applicable  to  BDCs 
by  section  60,  limits  the  amount  of 
securities  a  registered  investment 
company  may  hold  of  other  investment 
companies.  Rule  60a-l  exempts  a  BDC's 
acquisition  of  the  securities  of  a  wholly- 
owned  SBIC  from  sections  12(d)(1)  (A) 
and  (C).  Thus,  the  transfer  of  assets  from 
Private  Equities  to  MorAmerica  Capital 
is  exempt  from  these  provisions.  Section 
12(d)(1),  however,  also  applies  to  the 
activities  of  MorAmerica  Capital,  and 
loans  made  by  Private  Equities  to 
MorAmerica  Capital  may  violate  section 
12(d)(1)  if  such  loans  were  considered 
purchases  by  Mor.America  Capital  of  the 
securities  of  Private  Equities. 
Accordingly,  applicants  request  an 
exemption  from  section  12(d)(1)  to 
permit  MorAmerica  Capital's 
acquisition  of  those  securities  of  Private 
Equities  representing  indebtedness. 

2.  Sections  57(a)  (1),  (2),  and  (3) 

a.  Sections  57(a)  (1),  (2),  and  (3)  of  the 
Investment  Company  Act  prohibit 
certain  affiliated  persons  of  a  BDC  from 
engaging  in  certain  transactions  with  the 
BDC.  Such  affiliated  persons  include, 
with  limited  exceptions  not  relevant 
here,  entities  which  control,  are 
controlled  by,  or  under  common  control 
with  the  BDC.  Because  Private  Equities 
is  the  sole  equity  holder  of  MorAmerica 
Capital,  Private  Equities  and 
MorAmerica  Capital  are  affiliated 
persons  of  each  other.  Thus,  applicants 
request  an  exemption  from  sections 
57(a)  (1).  (2).  and  (3)  for  any  transaction 
solely  between  Private  Equities  and 
MorAmerica  Capital. 

b.  In  addition.  Private  Equities  and/or 
MorAmerica  Capital  may  wish  to  invest 
in  certain  Portfolio  Companies  that  may 
be  considered  affiliates  of  the  other 
investing  company  as  a  result  of  the 
other's  ownership  of  five  percent  or 
more  of  the  Portfolio  Company's  stock. 
Applicants  will  not  in  all  instances  be 
able  to  rely  on  rule  57b-l,  which 
exempts  from  section  57(a)  transactions 
between  BDC's  and  specific  downstream 
affiliates.  Thus,  apphcants  request  an 
order  to  exempt  any  transaction  from 
section  57(a)  involving  Private  Equities 
and/or  MorAmerica  Capital  and  any 
Portfolio  Company  affiliated  with  either 


or  both,  but  only  to  the  extent  that  any 
such  transaction  would  not  be 
prohibited  if  MorAmerica  Capital  and 
Private  Equities  were  not  separate 
companies. 

3.  Sections  18  and  61  of  the  Investment 
Company  Act 

a.  Section  18(a)  of  the  Investment 
Company  Act  prohibits  a  registered 
.  closed-end  investment  company  from 
issuing  any  class  of  senior  security 
unless  the  company  complies  with  the 
asset  coverage  requirements  set  fortli  in 
the  section.  "Asset  coverage"  is  defined 
in  section  18(h)  to  mean  the  ratio  which 
the  value  of  the  total  assets  of  an  issuer, 
less  all  liabilities  not  represented  by 
senior  securities,  bears  to  the  aggregate 
amount  of  senior  securities  of  such 
issuer.  Section  61  makes  section  18, 
with  certain  modifications,  apphcable  to 
a  BDC.  Private  Equities  may  be  required 
to  comply  with  the  asset  coverage 
requirements  of  section  18  on  a 
consolidated  basis  because  it  may  be  an 
indirect  issuer  of  senior  securities  with 
respect  to  MorAmerica  Capital's 
indebtedness.  Accordingly,  applicants 
request  relief  exempting  Private  Equities 
and  MorAmerica  Capital  from  section 
18(a)  and  61(a)  to  permit  the  following 
transactions:  (a)  Private  Equities  and 
MorAmerica  Capital  to  issue  and  sell  to 
beuiks,  insurance  companies,  and  other 
financial  institutions  their  secured  or 
unsecured  promissory  notes,  or  other 
evidences  of  indebtedness  in 
consideration  of  any  loan,  or  any 
extension  or  renewal  thereof  made  by 
private  arrangement;  (b)  MorAmerica 
Capital  to  obtain  financing  that  the 
Small  Business  Administration  permits 
for  SBIC's;  (c)  MorAmerica  Capital  to 
borrow  from  Private  Equities  and 
Private  Equities  to  borrow  from 
MorAmerica  Capital;  and  (d)  Private 
Equities  to  guarantee  any  borrowings  by 
MorAmerica  Capital. 

4.  Sections  57  (a)(4)  and  (d)  of  the 
Investment  Company  Act  and  Rule  17d- 
1  Thereunder 

a.  Sections  57  (a)(4)  and  (d)  of  the 
Investment  Company  Act  prohibit 
certain  affiliated  persons  specified  in 
section  57  (b)  and  (e),  respectively,  from 
participating  in  joint  transactions  with  a 
BDC  in  contravention  of  rules  and 
regulations  prescribed  by  the  SEC.  Rule 
17d-l  under  the  Act  applies  to 
transactions  prohibited  under  sections 
57  (a)(4)  and  (d)  through  section  57(i). 
Rule  17d-l  prohibits  affiliated  persons 
of  a  registered  investment  company 
from  entering  into  joint  transactions 
with  the  investment  company  unless  the 
SEC  has  granted  an  order  permitting 
such  transaction. 


b.  Applicants  request  an  order  under 
sections  57  (a)(4)  and  (d)  and  rule  17d- 
1  to  permit  Private  Equities  or 
MorAmerica  Capital  to  invest  in 
Portfolio  Companies  in  which  the  other 
is  or  proposes  to  be  an  investor,  but  only 
to  the  extent  that  such  transaction 
would  not  be  prohibited  if  MorAmerica 
Capital  were  deemed  to  be  part  of 
Private  Equities  and  not  a  separate 
company. 

Co-Investing 

1.  Section  57(a)(4)  of  ihe  Investment 
Company  Act  and  Rule  17d-l 
Thereunder 

a.  Applicants  request  an  orde:  to 
permit  Private  Equities  and/br 
MorAmerica  Capital  to  co-invest  with 
companies  managed  by  InvestAmerica 
and  the  Venture  Group,  including  the 
Iowa  Fund  ("Managed  Affiliates")  now 
or  in  the  future.  Because  InvestAmerica 
and  the  Venture  Group  are  under 
common  control,  a  Managed  Affiliate 
also  would  be  under  common  control 
with  Private  Equities  and  MorAmerica 
Capital.  Thus,  a  Managed  Affiliate 
would  be  affiliated  with  Private  Equities 
and  MorAmerica  Capital  under  section 
2(a)(3)  of  the  Investment  Company  Act. 
Accordingly,  applicants  and  the 
Managed  Affiliates,  absent  an  exemptive 
order,  would  be  prohibited  under 
section  57(a)(4)  of  the  Investment 
Company  Act  from  engaging  in  co- 
investment  transactions. 

Consolidated  Reporting 

1.  Section  54  of  the  Investment 
Company  Act  and  Section  12  of  the 
Exchange  Act 

a.  Section  54  of  the  Investment 
Company  Act  provides  that  a  closed-end 
company  may  elect  BDC  treatment 
under  the  Investment  Company  Act.  if 
the  company  ha^  either  a  class  of  equity 
securities  registered  under  section  12  of 
the  Exchange  Act  or  has  filed  a 
registration  statement  pursuant  to 
section  12  of  the  Exchange  Act  for  a 
class  of  its  equity  securities.  Section 
12(g)  of  the  Exchange  Act  requires 
certain  issuers  to  register  under  the 
Exchange  Act.  Private  Equities  will  have 
securities  registered  under  section  12  of 
the  Exchange  Act.  In  order  to  elect  BDC 
treatment.  MorAmerica  Capital  must 
register  its  securities  under  the 
Exchange  Act.  even  though  it  is  not 
required  to  do  so  by  section  12(g)  of  the 
Exchange  Act. 

b.  By  filing  a  registration  statement 
under  section  12  of  the  Exchange  .^ct. 
absent  an  exemption,  MorAmerica 
Capital  would  be  required  by  section 
13(a)  of  the  Exchange  Act  to  file 
periodically  with  the  SEC,  even  though 
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MorAmehca  Capital  will  have  only  one 
equity  he  Ider.  Accordingly,  applicants 
request  a  i  order  under  the  Exchange 
Act  exen  pting  MorAmerica  Capital 
from  the  reporting  requirements  of 
section  1  i(a]  of  the  Exchange  Act  to 
permit  it  to  file  consolidated  reports 
with  Priv  ate  Equities. 

Standards  for  Relief 

on  6(c)  of  the  Investment 
Act  permits  the  SEC  to 

person  or  transaction  from 
sion  of  the  Act,  if  such 
is  necessary  or  appropriate 
ic  interest  and  consistent 
irotection  of  investors  and  the 
fairly  intended  by  the  policy 
Applicants  state  that  the 
of  Private  Equities  as  a  BDC 
oUy-owned  SBIC  subsidiary  is 
to  permit  Private  Equities  to 
scope  of  its  operations 
that  which  would  be  permitted 
to  it  as  ai  SBIC.  Applicants  further  state 
that  the  i  squested  exemptions  would 

ate  Equities  and  MorAmerica 
operate  effectively  as  one 
even  though  they  will  be 
into  two  legal  entities. 

,  applicants  believe  that  the 
exemptions  from  sections 
a),  and  61(a)  meet  the  section 
(  ards. 
on  57(c)  permits  the  SEC  to 
)rder  permitting  a  transaction 
prohibited  by  sections 
2).  and  (3)  if  it  finds  that  the 

of  such  investment 
is  consistent  with  the 

policies,  and  purposes  of  the 
he  extent  to  which  such 
ion  is  on  a  basis  different  from 
clvantageous  than  that  of  other 
participa  nts.  Applicants  believe  that  the 
exemptions  meet  these 


on  57(i)  of  the  Investment 
Act  provides  that  the  rules 
ations  of  the  SEC  under 
17  (a)  and  (d)  applicable  to 
closed-end  investment 
shall  apply  to  transactions 
sections  57(a)  and  (d)  in  the 
)f  rules  under  sections  57(a) 
Jo  rules  with  respect  to  joint 
have  been  adopted  under 
57(a)  and  (d).  Rule  17d-l  under 
{  rohibits  affiliated  persons  of  a 
investment  company  from 
into  joint  transactions  with  the 
company  unless  the  SEC  has 
granted  in  order  permitting  the 
transacti  an.  Applicants  believe  that  the 
requeste  1  authorization  under  sections 
57(a)(4)  and  (d)  and  rule  17d-l  is 
appropriate. 

4.  Seel  ion  12(h)  of  the  Exchange  Act 
provides  that  the  SEC  may  exempt  an 


issuer  from  section  13  of  the  Exchange 
Act  if  the  SEC  finds  that  by  reason  of  the 
number  of  public  investors,  amount  of 
trading  interest  in  the  securities,  the 
nature  and  extent  of  the  activities  of  the 
issuer,  income  or  assets  of  the  issuer,  or 
otherwise,  that  such  action  is  not 
inconsistent  with  the  public  interest  or 
the  protection  of  investors.  Private 
Equities  is  the  sole  equity  holder  of 
MorAmerica  Capital  and  applicants 
represent  that  there  will  be  no  trading 
in  MorAmerica  securities.  Further, 
applicants  state  that  the  nature  and 
extent  of  MorAmerica  Capital's 
activities  are  such  that  its  activities  will 
be  fully  reported  through  consolidated 
reporting  in  accordance  with  normal 
accounting  rules.  Accordingly, 
applicants  believe  that  the  requested 
exemption  meets  the  Exchange  Act's 
section  12(h)  standards. 

Applicants'  Conditions 

Applicants  agree  that  the  following 
conditions  will  govern  transactions 
under  the  requested  order: 

Capital  Structure  Conditions 

1.  Private  Equities  will  at  all  times 
own  and  hold  beneficially  and  of  record 
all  of  the  outstanding  capital  stock  of 
MorAmerica  Capital. 

2.  MorAmerica  Capital  will  have  the 
same  fundamental  investment  policies 
as  Private  Equities,  as  set  forth  in 
Private  Equities'  registration  statement; 
MorAmerica  Capital  will  not  engage  in 
any  other  activities  described  in  section 
13(a)  of  the  Investment  Company  Act. 
except  in  each  case  as  authorized  by  the 
vote  of  a  majority  of  the  outstanding 
voting  securities  of  Private  Equities. 

3.  No  person  shall  serve  or  act  as 
investment  adviser  to  MorAmerica 
Capital  unless  the  directors  and 
shareholders  of  Private  Equities  shall 
have  taken  the  action  with  respect 
thereto  also  required  to  be  taken  by  the 
directors  and  shareholders  of 
MorAmerica  Capital. 

4.  No  person  shall  serve  as  a  director 
of  MorAmerica  Capital  unless  elected  as 
a  director  of  Private  Equities  at  its  most 
recent  annual  meeting,  as  contemplated 
by  section  16(a)  of  the  Investment 
Company  Act.  Vacancies  on  Private 
Equities'  board  of  directors  will  be  filled 
in  the  manner  provided  for  in  section 
16(a).  Notwithstanding  the  foregoing, 
the  board  of  directors  of  MorAmerica 
Capital  will  be  elected  by  Private 
Equities  as  the  sole  shareholder  of 
MorAmerica  Capital,  and  such  board 
will  be  composed  of  the  same  persons 
that  serve  as  directors  of  Private 
Equities. 

5.  Private  Equities  will  not  itself  issue 
or  sell  any  senior  security  and  Private 


Equities  will  not  cause  or  permit 
MorAmerica  Capital  to  issue  or  sell  any 
senior  security  of  which  Private  Equities 
or  MorAmerica  Capital  is  the  issuer 
except  to  the  extent  permitted  by 
section  18  (as  modified  for  BDCs  by 
section  61)  of  the  Investment  Company 
Act;  provided  that  immediately  after  the 
issuance  or  sale  of  any  such  notes  or 
evidences  of  indebtedness  by  either 
Private  Equities  or  MorAmerica  Capital, 
Private  Equities  and  MorAmerica 
Capital  on  a  consolidated  basis,  and 
Private  Equities  individually,  shall  have 
the  required  asset  coverage,  except  that, 
in  determining  whether  Private  Equities 
and  MorAmerica  Capital  on  a 
consolidated  basis  have  the  asset 
coverage  required  by  section  61(a),  any 
borrowings  by  MorAmerica  Capital  from 
Private  Equities,  for  purposes  of  the 
definition  of  "asset  coverage"  in  section 
18(h),  shall  be  treated  as  indebtedness 
not  represented  by  senior  securities. 

6.  Private  Equities  will  acquire 
securities  of  MorAmerica  Capital 
representing  indebtedness  only  if,  in 
each  case,  the  prior  approval  of  the  SBA 
has  been  obtained.  In  addition,  Private 
Equities  and  MorAmerica  Capital  will 
purchase  and  sell  portfolio  securities 
between  themselves  only  if,  in  each 
case,  the  prior  approval  of  the  SBA  has 
been  obtained. 

Co-Investing  Conditions 

1.  a.  To  the  extent  that  Private 
Equities  and  MorAmerica  Capital  are 
considering  new  investments, 
InvestAmerica  will  review  investment 
opportunities  on  their  behalf,  including 
investments  being  considered  on  behalf 
of  the  Managed  Affiliates. 
InvestAmerica  will  determine  whether  a 
particular  investment  is  eligible  for 
investment  by  Private  Equities  and/or 
MorAmerica,  as  the  case  may  be. 

b.  If  InvestAmerica  deems  an 
investment  eligible  for  investment  by 
Private  Equities  and/or  MorAmerica 
Capital  (the  "Investing  Company"), 
InvestAmerica  will  determine  what  it 
considers  to  be  an  appropriate  amount 
that  the  Investing  Company  should 
invest  in  the  particular  investment. 
Where  the  aggregate  amount 
recommended  for  the  Investing 
Company  and  that  sought  by  the 
Managed  Affiliates  is  greater  than  the 
amount  available  for  investment,  the 
amount  available  for  purchase  by  the 
Investing  Company  shall  be  determined 
on  a  pro  rata  basis  determined  by 
dividing  the  net  assets  of  the  Investing 
Company  by  the  sum  of  the  net  assets 
of  the  Investing  Company  and  each  of 
the  Managed  Affiliates  seeking  to  make 
the  investment. 


c.  Following  the  making  of  the 
determinations  referred  to  in  (a)  and  (b). 
InvestAmerica  will  distribute  written 
information  concerning  all  eligible 
investments  to  the  Investing  Company's 
non-interested  directors.  Such 
information  will  include  the  name  of 
each  Managed  Affiliate  that  proposes  to 
make  the  investment  and  the  amount  of 
each  proposed  investment. 

d.  Information  regarding 
InvestAmerica's  preliminary 
determinations  will  be  reviewed  by  the 
Investing  Company's  non-interested 
directors.  The  Investing  Company  will 
only  make  a  joint  investment  with  a 
Managed  Affiliate  if  a  required  majority 
(as  defined  in  section  57(o)  of  the 
investment  Company  Act)  ("Required 
Majority")  of  the  Investing  Company's 
non-interested  directors  conclude,  prior 
to  the  acquisition  of  the  investment, 
that: 

i.  the  terms  of  the  transaction, 
including  the  consideration  to  be  paid, 
are  reasonable  and  fair  to  the 
shareholders  of  Private  Equities  and  do 
not  involve  overreaching  of  the 
Investing  Company  or  such 
shareholders  on  the  part  of  any  person 
concerned; 

ii.  the  transaction  is  consistent  with 
the  interests  of  the  shareholders  of 
Private  Equities  and  is  consistent  with 
the  Investing  Company's  investment 
objectives  and  policies  as  recited  in 
filings  made  by  the  Investing  Company 
under  the  Securities  Act  of  1933,  as" 
amended,  its  registration  statement  and 
reports  filed  under  the  Exchange  Act,  as 
amended,  and  its  reports  to 
shareholders; 

iii.  the  investments  by  the  Managed 
Affiliates  would  not  disadvantage  the 
Investing  Company  and  that 
participation  by  the  Investing  Company 
would  not  be  on  a  basis  different  from 
or  less  advantageous  than  that  of 
Managed  Affiliates;  and 

iv.  the  proposed  investment  by  the 
Investing  Company  will  not  benefit 
InvestAmerica  or  any  affiliated  entity, 
other  than  the  Managed  Affiliates 
making  the  proposed  joint  investment, 
except  to  the  extent  permitted  pursuant 
to  sections  17(e)  and  57(k)  of  the 
Investment  Company  Act. 

e.  An  Investing  Company  may  decline 
to  participate  in  the  co-investment,  or 
may  purchase  less  than  its  full 
allocation. 

2.  The  Investing  Company  will  not 
make  an  investment  for  its  portfolio  if 
a  Managed  Affiliate  or  InvestAmerica  or 
a  person  controlling,  controlled  by,  or 
under  common  control  with 
InvestAmerica  is  an  existing  investor  in 
such  company;  with  the  exception  of 


the  five  present  co-investments  of 
MorAmerica  Capital  and  the  Iowa  Fund. 

3.  All  purchases  of  securities  by  the 
Investing  Company  effected  with  a 
Managed  Affiliate  as  a  joint  participant 
shall  consist  of  the  same  class  of 
securities,  including  the  same 
registration  rights  (if  any),  and  other 
rights  related  thereto,  at  the  same  price 
and  on  the  same  terms  and  conditions, 
and  the  settlement  dates  will  be  the 
same. 

4.  If  one  or  more  Managed  Affiliates 
elect  to  sell,  exchange,  or  other^vise 
dispose  of  a  security  that  is  also  held  by 
the  Investing  Company,  InvestAmerica 
will  notify  the  Investing  Company  of  the 
proposed  disposition  at  the  earliest 
practical  time  and  the  Investing 
Company  will  be  given  the  opportunity 
to  participate  in  such  sale  on  a 
proportionate  basis,  at  the  same  price 
and  on  the  same  terms  and  conditions 
as  those  apphcable  to  Managed 
Affiliates.  InvestAmerica  will  formulate 
a  recommendation  as  to  participation  by 
the  Investing  Company  in  such  a 
disposition,  and  provide  a  WTitten 
recommendation  to  the  Investing 
Company's  non-interested  directors. 
The  Investing  Company  will  participate 
in  such  disposition  to  the  extent  that  a 
Required  Majority  of  its  non-interested 
directors  determine  that  it  is  in  the 
Investing  Company's  best  interest.  The 
Investing  Company  and  each  Managed 
Affiliate  will  bear  its  own  expenses 
associated  with  the  disposition  of  a 
portfolio  security. 

5.  If  a  Managed  Affiliate  desires  to 
make  a  "follow-on"  investment  (i.e.,  an 
additional  investment  in  the  same 
entity)  in  a  particular  portfofio  company 
whose  securities  are  held  by  the 
Investing  Company  or  to  exercise 
warrants  or  other  rights  to  purchase 
securities  of  such  an  issuer. 
InvestAmerica  will  notify  the  Investing 
Company  of  the  proposed  transaction  at 
the  earliest  practical  time. 
InvestAmerica  will  formulate  a 
recommendation  as  to  the  proposed 
participation  by  the  Investing  Company 
in  a  follow-on  investment,  and  provide 
the  recommendation  to  the  Investing 
Company's  non-interested  directors 
along  with  notice  of  the  total  amount  of 
the  follow-on  investment.  The  Investing 
Company's  non-interested  directors  will 
make  their  ovra  determination  with 
respect  to  follow-on  investments.  To  the 
extent  that  the  amount  of  a  follow-on 
investment  available  to  a  Managed 
AffiUate  and  the  Investing  Company  is 
not  based  on  the  amount  of  their  initial 
investment,  the  relative  amount  of 
investment  by  each  Managed  Affiliate 
participating  in  a  follow-on  investment 
and  the  Investing  Company  will  be 


based  on  a  ratio  derived  by  comparing 
the  remaining  funds  available  for 
investment  by  the  Investing  Cempany 
and  each  such  Managed  Affiliate  with 
the  total  amount  of  the  follow-on 
investment.  The  Investing  Company 
will  participate  in  such  investment  to 
the  extent  that  a  Required  Majority  of  its 
non-interested  directors  determine  that 
it  is  in  the  Investing  Company's  best 
interest.  The  acquisition  of  follow-on 
investments  as  permitted  by  this 
condition  will  be  subject  to  the  other 
conditions  set  forth  in  the  application. 

6.  The  Investing  Company's  non- 
interested  directors  will  review 
quarterly  all  information  concerning  co- 
investments  made  by  the  Investing 
Company,  including  co-investments  in 
which  one  or  more  Managed  Affiliates 
declined  to  participate,  so  that  they  may 
determine  whether  all  investments 
made  during  the  preceding  quar.^r, 
including  those  investments  they 
declined,  complied  with  the  conditions 
set  forth  above. 

7.  The  Investing  Company  will 
maintain  the  records  required  by  section 
57(f)(3)  of  the  Investment  Company  Act 
as  if  each  of  the  transactions  permitted 
under  these  conditions  were  approved 
by  the  Investing  Company's  non- 
interested  directors  under  section  57(0 

8.  No  non-interested  director  of  the 
Investing  Companies  will  be  a  non- 
interested  director  of  a  Managed 
Affiliate  with  which  the  Investing 
Company  co- invests. 

Consolidated  Reporting  Conditions 

1.  Private  Equities  will  (a)  file  with 
the  SEC  on  behalf  of  itself  and 
MorAmerica  Capital,  all  information 
and  reports  required  to  be  filed  with  the 
SEC  under  the  Exchange  Act  and  other 
federal  securities  laws,  including 
financial  statements  prepared  solely  on 
a  consolidated  basis  as  to  Private 
Equities  and  MorAmerica  Capital,  such 
information  and  reports  to  be  in 
satisfaction  of  the  separate  filing 
obligations  of  MorAmerica  Capital;  and 
(b)  provide  to  its  shareholders  such 
information  and  reports  required  to  be 
disseminated  to  Private  Equities' 
shareholders,  including  financial 
statements  prepared  solely  on  a 
consolidated  basis  as  to  Private  Equities 
and  MorAmerica  Capital,  such  reports 
to  be  in  satisfaction  of  the  separate  filing 
obhgations  of  Private  Equities. 
Notwithstanding  anything  in  this 
condition.  Private  Equities  will  not  be 
relieved  of  any  of  its  reporting 
obligations  including,  but  not  limited  to, 
any  consolidating  statement  setting 
forth  the  individual  statement  of 
MorAmerica  Capital  required  by  rule  6- 
03(c)  of  Regulation  S-x!  j 
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2.  Private  Equities  and  MorAmerica 
Capital  IT  ay  file  on  a  consolidated  basis 
pursuant  to  the  above  condition  only  so 
long  as  tl:  e  amount  of  Private  Equities* 
total  coni  olidated  assets  invested  in 
assets  oth  er  than  (a)  securities  issued  by 
MorAmefica  Capital  or  (b)  securities 
those  in  which  MorAmerica 
1  irlvests,  does  not  exceed  10%. 
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Variable  Insurance  Fund, 


'.095. 

ecurities  and  Exchange 
on  ( "SEC"  or  "Commission" 

ice  of  Application  for  an 
er  the  Investment  Company 
{"1940  Act"). 


S:  Offitbank  Variable 
Fund,  Inc.  ("Fund")  and 
(collectively,  "Applicants"). 
1940  ACT  SECTIONS:  Order 
under  Section  6(c)  of  the  1940 

ptions  from  Sections  9(a). 
15(a)  and  15  (b)  of  the  1940 
ules  6e-2(b)(15)  and  6e- 
)  thereunder. 

OF  APPLICATION:  Applicants 
der  exempting  themselves  and 
lliated  and  unaffiliated  life 
companies  ("Participating 
Companies")  and  their 
iccounts  ("Separate 
')  to  the  extent  necessary  to 

of  any  ciurent  or  future 
series  of  the  Fund  to  be  sold 
by  Separate  Accounts 
\  ariable  annuity  and  variable 

contracts  issued  by 
ing  Insurance  Companies. 

:  The  application  was  filed 
24. 1994. 


OR 


NOTIFICATION  OF  HEARING:  An 
ting  the  application  will  be 

the  Commission  orders  a 
nterested  persons  may  request 

writing  to  the  SEC's 
and  serving  Appficeuits  with  a 
request,  personally  or  by 
requests  should  be 
)y  the  SEC  by  5:30  p.m.  on 
1995.  and  should  be 

by  proof  of  service  on 
in  the  form  of  an  affidavit  or. 
a  certificate  of  service. 
I  equests  should  state  the  nature 


pa  lied 


of  the  requester's  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary.  SEC.  450  5th 
Street.  N.W..  Washington.  D.C.  20549. 
Applicants:  Stephen  Brent  Wells. 
Offitbank  Variable  Insurance  Fund,  Inc., 
237  Park  Avenue,  Suite  910.  New  York. 
New  York  10017. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  K.  Ellis.  Attorney,  at  (202)  942- 
0554.  Office  of  Insurance  Products 
(Division  of  Investment  Management). 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch. 

Applicants'  Representations 

1.  The  Fund  is  a  Marylajid 
corporation  registered  under  the  1940 
Act  as  an  open-end  management 
investmient  company. 

2.  The  Fund's  common  stock  is 
divided  into  separate  series,  each  series 
representing  an  interest  in  a  separate 
investment  portfolio  ("Existing 
Portfolios").  The  Board  of  Directors  of 
the  Fund  is  authorized  to  classify  or 
reclassify  any  unissued  shares  of  the 
portfolios  ("New  Portfolios")  (together 
with  Existing  Portfofios,  "Portfohos"). 

3.  The  Portfolios  will  serve  as 
investment  vehicles  for  various  types  of 
variable  annuity  and  variable  life 
insurance  contracts  ("Variable 
Contracts").  Portfolio  shares  will  be 
offered  to  Separate  Accounts  of  certain 
affiliated  and  unaffiliated  Participating 
Insiu-ance  Companies  which  enter  into 
participation  agreements  ("Participation 
Agreements")  with  the  Portfolios  and 
the  Fimd.i 

4.  Offitbank  serves  as  investment 
adviser  to  each  of  the  Existing 
Portfolios.  Offit  Funds  Distributor,  Inc. 
("Offit")  serves  of  the  distributor  for  the 
Existing  Portfolios.  Offitbank  is  a  New 
York  state  chartered  trust  company  and 
is  exempt  ft-om  registration  as  an 
investment  advisor  or  as  a  broker 
dealer.^  Offit  is  a  wholly-owned 
subsidiary  of  Furman  Selz  Incorporated, 
an  unaffiliated,  privately-held 
corporation. 3 


'  Applicants  represent  that  ^he  Separate  Accounts 
will  be  unit  investment  trusts,  aftd  ihat,  during  the 
Notice  Period,  the  application  will  be  amended  to 
reflect  this  representation. 

'Applicants  represent  that,  during  the  Notice 
Period,  the  application  will  be  amended  to  reflect 
this  representation. 

^Applicants  represent  that,  during  the  Notice 
Period,  the  application  will  be  amended  to  reflect 
this  representation. 


Applicants'  Legal  Analysis 

1.  Applicants  request  that  the 
Commission  issue  an  order  under 
Section  (6)(c)  of  the  1940  Act  granting 
exemptive  relief  from  Sections  9(a), 
13(a),  15(a)  and  15(b)  of  the  1940  Act 
and  Rules  6e-2(b)(15)  and  6e- 
3(T){b)(15).  Exemptive  relief  is  sought 
by  Applicants  and  affiliated  and 
unaffiliated  Participating  Insurance 
Companies  and  their  Separate  Accounts 
to  the  extent  necessary  to  permit  mixed 
and  shared  funding,  as  defined  below. 

2.  Rule  6e-2(b)(15)  provides  partial 
exemptive  relief  from  Sections  9(a). 
13(a).  15(a)  and  15(b)  of  the  1940  Act  to 
separate  accounts  registered  under  the 
1940  Act  as  unit  investment  trusts  to  the 
extent  necessary  to  offer  and  sell 
scheduled  premium  variable  life 
insurance  contracts.  The  relief  provided 
by  the  rule  also  extends  to  a  separate 
account's  investment  adviser,  principal 
underwriter,  and  sponsor  or  depositor. 

3.  The  exemptions  granted  by  Rule 
6e-2(b)(15)  are  available  only  to  a 
management  investment  company 
underlying  a  separate  account 
("underlying  fund")  that  offers  its 
shares  exclusively  to  variable  life 
insurance  separate  accounts  of  a  life 
insurer,  or  of  any  other  affiliated  life 
insurance  company,  issuing  scheduled 
premium  variable  life  insurance 
contracts.  The  relief  granted  by  Rule  6e- 
2(b)(15)  is  not  available  to  the  separate 
accoiint  issuing  scheduled  premium 
variable  life  insurance  contracts  if  the 
underlying  fund  also  offers  its  shares  to 
a  separate  account  issuing  variable 
annuity  or  flexible  premium  variable 
life  insurance  contracts.  The  use  of  a 
common  underlying  fund  as  an 
investment  vehicle  for  both  variable 
annuity  contracts  and  scheduled  or 
flexible  premium  variable  life  insurance 
contracts  is  referred  to  herein  as  "mixed 
funding." 

4.  Additionally,  the  relief  granted  by 
Rule  6e-2(b)(15)  is  not  available  to 
separate  accounts  issuing  scheduled 
premium  variable  life  insurance 
contracts  if  the  underlying  fund  also 
offers  its  shares  to  unaffiliated  life 
insurance  company  separate  accounts 
funding  variable  contracts.  The  use  of  a 
common  fund  as  an  underlying 
investment  vehicle  for  separate  accounts 
of  unaffiliated  insiu"ance  companies  is 
referred  to  herein  as  "shared  funding." 

5.  Rule  6e-3(T)(b)(15)  provides  partial 
exemptions  from  Sections  9(a).  13(a), 
15(a)  and  15(b)  of  the  1940  Act  to 
separate  accounts  registered  as  unit 
investment  trusts  that  offer  flexible 
premium  variable  life  insurance 
contracts.  The  exemptive  relief  extends 
to  a  separate  account's  investmeni 


adviser,  principal  underwriter,  and 
sponsor  or  depositor.  These  exemptions 
are  available  only  where  the  underlying 
fund  of  the  separate  accoimts  offers  its 
shares  "exclusively  to  separate  accounts 
of  the  life  insiu^r,  or  of  any  affiliated 
life  insurance  company,  offering  either 
scheduled  contracts  or  flexible 
contracts,  or  both;  or  which  also  offer 
their  shares  to  variable  annuity  separate 
accounts  of  the  life  insurer  or  of  an 
affiliated  life  insurance  company 
•  *   '."Therefore,  Rule  6e-3(T)  permits 
mixed  fimding  with  respect  to  a  flexible 
premiimi  variable  life  insurance 
separate  accounts,  subject  to  certain 
conditions.  However.  Rule  6e-3(T)  does 
not  permit  shared  funding  because  the 
relief  granted  by  Rule  6e-3(T)(b)(15)  is 
not  available  to  a  flexible  premium 
variable  life  insurance  separate  account 
that  owns  shares  of  a  management 
company  that  also  offers  its  shares  to 
separate  accounts  (including  variable 
annuity  and  flexible  premium  and 
scheduled  premium  variable  life 
insurance  separate  accounts)  of 
affiliated  life  insurance  companies. 

6.  For  these  reasons.  Applicants  seek 
an  order  under  Section  6(c)  of  the  1940 
Act.  Section  6(c)  authorizes  the 
Commission  to  grant  exemptions  from 
the  provisions  of  the  1940  Act,  and  rules 
thereunder,  if  and  to  the  extent  that  an 
exemption  is  necessary  or  appropriate 
in  the  pubic  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

7.  Section  9(a)  of  the  1940  Act  makes 
it  unlawful  for  any  company  to  serve  as 
an  investment  adviser  to,  or  principal 
underwriter  for.  any  registered  open- 
ended  investment  company  if  an 
affiliated  person  of  that  company  is 
subject  to  any  disqualification  specified 
in  Sections  9(a)(1)  or  9(a)(2). 
Subparagraphs  (b)(15)(i)  and  (ii)  of 
Rules  6e-2  and  6e-3(T)  provide 
exemptions  from  Section  9(a)  under 
certain  circumstances,  subject  to 
limitations  on  mixed  and  shared 
funding.  The  relief  provided  by 
subparagraphs  (b)(15)(i)  of  Rules  6e-2 
and  6e-3(T)  permits  a  person 
disqualified  under  Section  9(a)  to  serve 
as  an  officer,  director,  or  employee  of 
the  life  insurer,  or  any  of  its  affiliates, 
so  long  as  that  person  does  not 
participate  directly  in  the  management 
or  administration  of  the  underlying 
fund.  The  relief  provided  by 
subparagraph  (b)(15)(ii)  of  Rules  6e-2 
and  6e-3(T)  pennits  the  life  insurer  to 
serve  as  the  underlying  fund's 
investment  adviser  or  principal 
underwriter,  provided  that  none  of  the 
insurer's  personnel  who  are  ineligible 
pursuant  to  Section  9(a)  are 


participating  in  the  management  or 
administration  of  the  fund. 

8.  Applicants  state  that  the  partial 
relief  granted  under  subparagraphs 
(b)(15)  of  Rules  6e-2  and  6e-3(T)  from 
the  requirements  of  Section  9(a),  in 
effect,  limits  the  monitoring  of  an 
insurer's  personnel  that  would 
otherwise  be  necessary  to  ensure 
compliance  with  Section  9  to  that  which 
is  appropriate  in  light  of  the  policy  and 
purposes  of  Section  9.  Applicants 
submit  that  Rules  6e-2  and  6e-3(T) 
recognize  that  it  is  not  necessary  for  the 
protection  of  investors  or  for  the 
purposes  of  the  1940  Act  to  apply  the 
provisions  of  Section  9(a)  to  the  many 
individuals  in  an  insurance  company 
complex,  most  of  whom  typically  will 
have  no  involvement  in  matters 
pertaining  to  an  investment  company  in 
that  organization.  Applicants  further 
submit  that  there  is  no  regulatory  reason 
to  apply  the  provisions  of  Section  9(a) 
to  the  many  individuals  in  various 
unaffiliated  Participating  Insurance 
companies  that  may  utilize  the 
Portfolios  as  the  funding  medium  for 
variable  contracts  because  of  mixed  and 
shared  funding. 

9.  Subparagraph  (b)(15j(iii)  of  Rules 
6e-2  and  6e-3T  provide  partial 
exemptions  from  Sections  13(a),  15(a) 
and  15(b)  of  the  1940  Act  to  the  extent 
that  those  sections  have  been  deemed  by 
the  Commission  to  require  "pass- 
through"  voting  with  respect  to 
management  investment  company 
shares  held  by  a  separate  account,  to 
permit  the  insurance  company  to 
disregard  the  voting  instructions  of  its 
contractowners  in  certain  limited 
circumstances.'' 

10.  Voting  instructions  may  be 
disregarded  under  subparagraph 
(b)(15)(iii)(A)  of  Rules  6e-2  and  6e-3(T) 
if  they  would  cause  the  underlying  fund 
to  make,  or  refrain  from  making,  certain 
investments  which  would  result  in 
changes  to  the  subclassification  or 
investment  objectives  of  the  underlying 
fund,  or  to  approve  or  disapprove  any 
contract  between  a  fund  and  its 
investment  advisers,  when  required  to 
do  so  by  an  insurance  regulatory 
authority,  subject  to  the  provisions  of 
paragraphs  (b)(15)(i)  and  (b)(7)(ii)(A)  of 
each  Rule. 

11.  Under  subparagraph  (b)(15)(iii)(B) 
of  Rule  6e-2  and  subparagraph 
(b)(15)(iii)(A)(2)  of  Rule  6e-3(T),  an 
insurance  company  may  disregard 
contractowTiers"  voting  instructions  if 
the  contractowners  initiate  any  change 
in  the  underlying  fund's  investment 


*  Applitxints  request  no  relief  for  variable  annuity 
separate  accounts  from  the  disqualification  or  pass- 
thrnufjh  voting  provisions. 


objectives,  principal  underwriter  or 
investment  adviser,  provided  that 
disregarding  such  voting  instructions  is 
reasonable  and  subject  to  the  other 
provisions  of  paragraph  (b)(15)(ii)  and 
(b)(7)(ii)(B)  and  (C)  of  each  Rule. 

12.  Applicants  submit  that  shannl 
funding  by  affiliated  life  insurance  does 
not  present  any  issues  that  do  not 
already  exist  where  a  single  insurance 
company  is  licensed  to  do  business  in 
several  or  all  states.  In  this  regard. 
Applicants  state  that  a  particular  state 
insurance  regulatory  body  could  require 
action  that  is  inconsistent  writh  the 
requirements  of  other  states  tn  which 
the  insurance  company  offers  its 
policies.  Accordingly,  Applicants 
submit  that  the  fact  that  different 
insurer  may  be  domiciled  in  different       \ 
states  does  not  create  a  significantly 
different  or  enlarged  problem. 

13.  Applicants  state  further  that, 
under  paragraph  (b)(15)  of  Rules  6e-2 
and  6e-3(T),  the  right  of  an  insurance 
company  to  disregard  contractowners" 
voting  instructions  does  not  raise  any 
issues  different  from  those  raised  by  the 
authority  of  state  insurance 
administrators  over  separate  accounts, 
and  that  affiliation  does  hot  eliminate 
the  potential,  if  any,  for  divergent 
judgments  as  to  the  advisability  or 
legality  of  a  change  in  investment 
policies,  principal  underwriter,  or 
investment  adviser.  Applicants  state 
that  the  potential  for  disagreement  is 
limited  by  the  requirements  in  Rules 
6e-2  and  6e-3(T)  that  the  insurance 
company's  disregard  of  voting 
instructions  be  reasonable  and  based  on 
specific  good  faith  determinations. 

14.  Applicants  submit  that  mixed  and 
shared  funding  should  benefit  variable 
contractowners  by:  (a)  eliminating  a 
significant  portion  of  the  costs  of 
e.stabUshing  and  administering  separate 
funds;  (b)  permitting  the  expansion  of 
the  variety  of  funding  options  available 
under  existing  variable  contracts:  and 
(c)  encouraging  more  insurance 
companies  to  offer  variable  contracts, 
resulting  in  increased  competition  with 
respect  to  both  variable  contract  design 
and  pricing,  which  can  be  expected  to 
result  in  more  product  variation  and 
lower  charges. 

15.  Applicants  assert  that  there  is  no 
significant  legal  impediment  to 
permitting  mixed  and  shared  funding. 
Applicants  state  that  each  of  the 
Portfolios  will  be  managed  to  attempt  to 
achieve  its  investment  objective  and  not 
to  favor  or  disfavor  any  particular 
Participating  Insurance  Company. 
Separate  account,  or  type  of  insurance 
product.  Separate  accounts  organized  as 
unit  investment  trusts  have  historic:ally 
been  employed  to  accumulate  shares  of 
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have  consented  to  the 
;onditions: 

of  the  Board  of  the  Fund 
of  persons  who  are  not 
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iod  of  60  days,  if  a  vote  of 

is  required  to  fill  the 
vacancies;  or  (iii)  for  such 
as  the  Commission  may 
order  upon  application. 
"  of  the  Fund  will  monitor 
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responsibility  includes,  but 
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Insurance  Company  to 


inform  the  Board  whenever 
contractowner  voting  instructions  are 
disregarded.  The  responsibility  to  report 
such  information  and  conflicts  and  to 
assist  the  Board  will  be  a  contractual 
obligation  of  all  Participating  Insurance 
Companies  investing  in  a  Portfolio 
under  their  Participation  Agreements, 
and  those  Participation  Agreements 
shall  provide  that  such  responsibilities 
will  be  carried  out  with  a  view  only  to 
the  interests  of  the  contractowners. 
4.  If  a  majority  of  the  Board  of  the 
Fund,  or  a  majority  of  the  Independent 
Directors,  determine  that  a  material 
irreconcilable  conflict  exists,  the 
relevant  Participating  Insurance 
Companies  shall,  at  their  expense  and  to 
the  extent  reasonably  practicable  (as 
determined  by  a  majority  of 
Independent  Directors),  take  whatever 
steps  are  necessary  to  remedy  or 
eliminate  the  irreconcilable  material 
conflict,  up  to  and  including:  (a) 
Withdrawing  the  assets  allocable  to 
some  or  all  of  the  Separate  Accounts 
from  the  Portfolios  and  reinvesting 
those  assets  in  a  different  investment 
medium  (including  another  Applicant, 
if  any)  or  submitting  the  question 
whether  such  segregation  should  be 
implemented  to  a  vote  of  all  affected 
contractowners  and,  as  appropriate, 
segregating  the  assets  of  any  appropriate 
group  (i.e.,  annuity  contractowners,  life 
insurance  contractowners,  or  variable 
contractowners  of  one  or  more 
Participating  Insurance  Companies  that 
votes  in  favor  of  such  segregation),  or 
offering  to  the  affected  contractowners 
the  option  of  making  such  a  change;  and 
(b)  establishing  a  new  registered 
management  investment  company  or 
managed  separate  account.  If  a  material 
irreconcilable  conflict  arises  because  of 
a  Participating  Insurance  Company's 
decision  to  disregard  contractowner 
voting  instructions,  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  the 
Participating  Insuremce  Company  may 
be  required,  at  the  election  of  Offitbank 
(on  behalf  of  one  or  more  of  the 
Portfolios),  to  withdraw  its  Separate 
Account's  investment  therein,  and  no 
charge  or  penalty  will  be  imposed  as  a 
result  of  such  withdrawal.  The 
responsibility  to  take  remedial  action  in 
the  event  of  a  determination  by  the 
Board  of  the  Fund  that  an  irreconcilable 
material  conflict  exists  and  to  bear  the 
cost  of  such  remedial  action  shall  be  a 
contractual  obligation  of  all 
Participating  Insurance  Companies 
under  their  Participation  Agreements, 
and  these  responsibilities  will  be  carried 
out  with  a  view  only  to  the  interests  of 
the  contractowners. 


For  purposes  of  this  condition,  a 
majority  of  Independent  Directors  shall 
determine  whether  or  not  any  proposed 
action  adequately  remedies  any 
irreconcilable  material  conflict,  but  in 
no  event  will  the  Fund  or  Offitbank  be 
required  to  establish  a  new  funding 
medium  for  any  variable  contract.  No 
Participating  Insurance  Company  shall 
be  required  by  this  condition  to 
establish  a  new  funding  medium  for  any 
variable  contract  if  an  offer  to  do  so  has 
been  declined  by  a  vote  of  a  majority  of 
contractowners  materially  affected  by 
the  irreconcilable  material  conflict. 

5.  The  determination  by  the  Board  of 
the  Fund  of  the  existence  of  an 
irreconcilable  material  conflict  and  its 
implications  shall  be  made  known 
promptly  in  writing  to  all  Participating 
Insurance  Companies  in  the  Portfolios. 

6.  Participating  Insurance  Companies 
will  provide  pass-through  voting 
privileges  to  all  variable  contractowners 
so  long  as  the  Commission  continues  to 
interpret  the  1940  Act  as  requiring  pass- 
through  voting  privileges  for  variable 
contractowners.  Accordingly, 
Participating  Insurance  Companies  will 
vote  shares  of  a  Portfolio  held  in  their 
Separate  Accounts  in  a  manner 
consistent  with  timely  voting 
instructions  received  from 
contractowners.  Each  Participating 
Insurance  Company  also  will  vote 
shares  of  a  PortfoHo  held  in  its  Separate 
Accounts  for  which  no  timely  voting 
instructions  from  contractowners  are 
received,  as  well  as  shares  it  owns,  in 
the  same  proportion  as  those  shares  for 
which  voting  instructions  are  received. 
Participating  Insurance  Companies  shall 
be  responsible  for  assuring  that  each  of 
their  Separate  Accounts  participating  in 
a  Portfolio  calculates  voting  privileges 
in  a  manner  consistent  with  other 
Participating  Insurance  Companies.  The 
obligation  to  calculate  voting  privileges 
in  a  manner  consistent  with  all  other 
Separate  Accounts  investing  in  a 
Portfolio  shall  be  a  contractual 
obligation  of  all  Participating  Insurance 
Companies  under  their  Participation 
Agreements. 

7.  Each  Portfolio  will  notify  all 
Participating  Insurance  Companies  that 
prospectus  disclosure  regarding 
potential  risks  of  mixed  and  shared 
funding  may  be  appropriate.  Each 
Portfolio  shall  disclose  in  its  Prospectus 
that: 

(a)  Its  shares  may  be  offered  to 
insurance  company  separate  accounts 
that  fund  annuity  and  life  insurance 
contracts  of  Participating  Insurance 
Companies  that  may  or  may  not  be 
affiliated  with  one  another; 

(b)  Because  of  differences  of  tax 
treatment  or  other  considerations,  the 


interests  of  various  contractowners 
might  at  some  time  be  in  conflict;  and 

(c)  The  Board  of  the  Fund  will 
monitor  for  any  material  conflicts  and 
determine  what  action,  if  any,  should  be 
taken. 

8.  All  reports  received  by  the  Board 
regarding  potential  or  existing  conflicts, 
and  alFaction  of  the  Board  with  respect 
to  determining  the  existence  of  a 
conflict,  notifying  Participating 
Insurance  Companies  of  a  conflict,  and 
determining  whether  any  proposed 
action  adequately  remedies  a  conflict, 
will  be  properly  recorded  in  the  minutes 
or  other  appropriate  records,  and  such 
minutes  or  other  records  shall  be  made 
available  to  the  Commission  upon 
request. 

9.  If  and  to  the  extent  Rule  6e-2  or 
Rule  6e-3(T)  are  amended,  or  Rule  6e- 

3  is  adopted,  to  provide  exemptive  relief 
from  any  provision  of  the  1940  Act  or 
the  rules  ihereimder  with  respect  to 
mixed  and  shared  funding  on  terms  and 
conditions  materially  different  from  any 
exemptions  granted  in  the  order 
requested,  then  the  Portfolios  and/or  the 
Participating  Insurance  Companies,  as 
appropriate,  shall  take  such  steps  as 
may  be  necessary  to  comply  with  Rule 
6e-2  and  Rule  6e-3(T).  as  amended,  and 
Rule  6e-3.  as  adopted,  to  the  e.xtent 
such  rules  are  applicable. 

10.  The  Portfolios  will  comply  with 
all  provisions  of  the  1940  Act  requiring 
voting  by  shareholders  (which,  for  these 
purposes,  shall  be  the  persons  having  a 
voting  interest  in  the  shares  of  the 
Portfolios),  and,  in  particular,  each 
Portfolio  either  will  provide  for  annual 
meetings  (except  insofar  as  the 
Commission  may  interpret  Section  16  of 
the  1940  Act  not  to  require  such 
meetings)  or,  as  each  Portfolio  currently 
intends,  comply  with  Section  16(c)  of 
the  1940  Act  (although  the  Portfolios  are 
not  trusts  described  in  this  section)  as 
well  as  with  Section  16(a)  and.  if  and 
when  applicable.  Section  16(b). ^ 
Further,  each  Portfolio  will  act  in 
accordance  with  the  Commission's 
interpretation  of  the  requirements  of 
Section  16(a)  with  respect  to  periodic 
elections  of  directors  and  with  whatever 
rules  the  Commission  may  adopt  with 
respect  thereto. 

11.  The  Participating  Insurance 
Companies  and/or  Offitbank  shall,  at 
least  annually,  submit  to  the  Board  of 
the  Fund  such  reports,  materials  or  data 
as  the  Board  may  reasonably  request  so 
that  the  Board  may  fully  carry  out  the 
obligations  imposed  upon  it  by  these 
stated  conditions,  and  said  reports. 


materials,  and  data  shall  be  submitted 
more  frequently  if  deemed  appropriate 
by  the  Board.  The  obUgations  of  the 
Participating  Insurance  Companies  to 
provide  these  reports,  materials,  and 
data  upon  reasonable  request  of  the 
Board  shall  be  a  contractual  obligation 
of  all  Participating  Insurance  Companies 
under  their  Participation  Agreements. 

Conclusion 

For  the  reasons  stated  above. 
Applicants  assert  that  the  requested 
exemptions,  in  accordance  with  the 
standards  of  Section  6(c).  are 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  poUcy  aJW  provisions  of 
the  1940  Act. 

For  the  Conimission.  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority- 
Margaret  H.  McFarland. 
Deputy  Secrptary-. 
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■^  Applicants  represent  that,  during  the  Notice 
Period,  the  application  will  be  amcndod  to  reflect 
this  representation. 


DEPARTMENT  OF  STATE 

Bijreau  of  Oceans  and  International 
Environmental  and  Scientific  Affairs 

[Public  Notice  2150] 

Conservation  Measures  for  Antarctic 
Fishing  Under  the  Auspices  of  the 
Commission  for  the  Conservation  of 
Antarctic  Marine  Living  Resources 

AGENCY:  Bureau  of  Oceans  and 
Inlemalional  Environmental  and 
Scientific  Affairs.  State  Department. 
ACTION:  Notice. 

SUMMARY:  At  its  Thirteenth  Meoling  in 
Hobart,  Tasmania.  October  28  to 
November  4.  the  Commission  for  the 
Conservation  of  Antarctic  Marine  Living 
Resources  (CCAMLR).  of  which  the 
I'nited  States' is  a  member,  adopted  the 
conser\ation  measures  and  the 
resolution  listed  below,  pending 
countries'  approval,  pertaining  to 
fishing  in  the  CCAMLR  Convention 
Area  in  Antarctic  waters.  These  were 
agreed  upon  in  accordance  with  Article 
IX.  paragraph  6(A)  of  the  Convention  for 
the  Conser\  ation  of  Antarctic  Marine 
Living  Resources.  The  measures  restrict 
overall  catches  of  certain  species  of  fish, 
prohibit  the  taking  of  certain  species  of 
fish,  list  the  fishing  seasons,  define  the 
reporting  requirements,  and  specify 
measures  that  must  be  taken  to 
minimize  the  incidental  taking  of  non- 
target  species. 

DATES:  Persons  wishing  to  comment  on 
the  measures  or  desiring  more 


information  should  submit  wTitten 
comments  on  or  before  F'ebruary  8, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Erica  Keen,  Division  of  Polar  Affairs, 
Office  of  Oceans  Affairs  (OES/OA/PA). 
Room  5801,  Department  of  State, 
Washington.  D.C.  20520.  (202)647-3262. 

SUPPLEMENTARY  INFORMATION: 

Conservation  Measures  Adopted  at  the 
Thirteenth  Annual  Meeting  of  CCAMLR 

At  its  Thirteenth  Annual  Meeting  in 
Hobart.  Tasmania,  October  26  to 
November  4.  1994.  the  Commission  on 
the  Conser\'ation  of  Antarctic  Marine 
Living  Resources  (CCAMLR)  adopted 
the  following  conservation  measures 
and  resolution.  The  conservation 
measures  addressing  catch  limitations 
were  adopted  in  accordance  with 
Conservation  measure  7/V  and  therefore 
enter  into  force  immediately. 

Conservation  Measures  Adopted  in 
1994 

Conservation  Measure  18/XIII 

Procedure  for  According  Protection  to 
CEMP  Sites 

The  Commission. 
Bearing  in  mind  that  the  Scientific 
Committee  has  established  a  system  of 
sites  contributing  data  to  the 
CCAMLR  Ecosystem  Monitoring 
Program  (CEMP).  and  that  additions 
mav  be  made  to  this  system  in  the 
future; 
necr.lling  that  it  is  not  the  purpose  of 
the  protection  accorded  to  CENiP  sites 
to  restrict  fishing  activity  in  adjacent 
waters; 
necognizing  that  studies  being 
undertaken  at  CEMP  sites  may  be 
vulnerable  to  accidental  or  willful 
interference; 
Concerned,  therefore,  to  provide 
protection  for  CEMP  sites,  scientific 
investigations  and  the  Antarctic 
marine  living  resources  thertjin.  in 
cases  where  a  Member  or  Members  of 
the  Commission  conducting  or 
planning  to  conduct  CEMP  studies 
believes  such  protection  to  l)e 
desirable; 
hereby  adopts  the  following 
Conservation  Measure  in  accordance 
with  Article  IX  of  the  Convention: 

1.  In  cases  where  a  Member  or 
Members  of  the  Commission 
conducting,  or  planning  to  conduct. 
CEMP  studies  at  a  CEMP  site  believe  it 
desirable  that  protection  should  be 
accorded  to  the  site.  it.  or  they,  shall 
prepare  a  draft  management  plan  in 
accordance  with  Annex  A  to  this 
Conservation  Measure. 
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Committee  or  the  Commission 
may  be. 
fcjjlowing  completion  of  the 
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'  he  Commission  considers  it 
to  accord  the  desired 
to  the  CEMP  site,  the 
on  shall  adopt  a  Resolution 
Members  to  comply,  on  a 
basis,  with  the  provisions  of 
nanagement  plan,  pending  the 
of  action  in  accordance  with 
s  5  to  8  below, 
executive  Secretary  shall 
such  a  Resolution  to 
Antarctic  Treaty  Consultative 
.  if  appropriate,  the 
Parties  to  other  components 
Antarctic  Treaty  System  which 


ssion. 


,  before  the  opening  date  of 
egular  meeting  of  the 

.  the  Executive  Secretary 
/ed: 

ndication  from  an  Antarctic 
Consultative  Party  that  it  desires 
to  be  considered  at  a 
Meeting;  or 
objection  from  any  other 
r  (ferred  to  in  paragraph  5  above; 
ission  may.  by  means  of  a 

measure,  confirm  its 

of  the  management  plan  for 

site  emd  shall  include  the 

plan  in  Annex  B  to 
on  Measure  18/Xin. 
event  that  an  Antarctic 
Consultative  Party  has  indicated 
for  the  Resolution  to  be 
at  a  Consultative  Meeting, 
Cominission  shall  await  the  outcome 
consideration,  and  may  then 
iccordingly. 
lection  is  received  in 

with  paragraphs  6(ii)  or  7 
Commission  may  institute 
coi^ultations  as  it  may  deem 
e  to  achieve  the  necessary 
and  to  avoid  interference 
achievement  of  the  principles 
of.  and  measures 
under,  the  Antarctic  Treaty 


tie  I 


and  other  components  of  the  Antarctic 
Treaty  System  which  are  in  force. 

9.  The  management  plan  of  any  site 
may  be  amended  by  decision  of  the 
Commission.  In  such  cases  full  account 
shall  be  taken  of  the  advice  of  the 
Scientific  Committee.  Any  amendment 
which  increases  the  area  of  the  site  or 
adds  to  categories  or  types  of  activities 
that  would  jeopardize  the  objectives  of 
the  site  shall  be  subject  to  the 
procedures  set  out  in  paragraphs  5  to  8 
above. 

10.  Entry  into  a  CEMP  site  included 
in  Aimex  B  shall  be  prohibited  except 
for  the  purposes  authorized  in  the 
relevant  management  plan  for  the  site 
and  in  accordance  with  a  permit  issued 
under  paragrapilll. 

11.  Each  Contracting  Party  shall,  as 
appropriate,  issue  permits  authorizing 
its  nationals  to  carry  out  activities 
consistent  with  the  provisions  of  the 
management  plans  for  CEMP  sites  and 
shall  take  such  other  measures,  within 
its  competence,  as  may  be  necessary  to 
ensure  that  its  nationals  comply  with 
the  management  plans  for  such  sites. 

12.  Copies  of  such  permits  shall  be 
sent  to  the  Executive  Secretary  as  soon 
as  practical  after  they  are  issued.  Each 
year  the  Executive  Secretary  shall 
provide  the  Commission  and  the 
Scientific  Committee  with  a  brief 
description  of  the  permits  that  have 
been  issued  by  the  Parties.  In  cases 
where  permits  are  issued  for  purposes 
not  directly  related  to  the  conduct  of 
CEMP  studies  at  the  site  in  question,  the 
Executive  Secretary  shall  forward  a 
copy  of  the  permit  to  the  Member  or 
Members  of  the  Commission  conducting 
CEMP  studies  at  that  site. 

13.  Each  management  plan  shall  be 
reviewed  every  five  years  by  WG-EMM 
and  the  Scientific  Committee  to 
determine  whether  it  requires  revision 
and  whether  continued  protection  is 
necessary.  The  Commission  may  then 
act  accordingly. 

Conservation  Measure  29/Xni  *  * 

Minimization  of  the  Incidental  Mortality 
of  Seabirds  in  the  Course  of  Longline 
Fishing  or  Longline  Fishing  Research  in 
the  Convention  Area 

The  Commission, 
Noting  the  need  to  reduce  the  incidental 
mortality  of  seabirds  during  longline 
fishing  by  minimizing  their  attraction 
to  the  fishing  vessels  and  by 
preventing  them  from  attempting  to 
seize  baited  hooks,  particularly  during 
the  period  when  the  lines  are  set, 


puT]  loses  I 


*  Except  for  waters  adjacent  to  the  Kerguelen  and 
Crozet  Islands. 

'  Except  for  waters  adjacent  to  the  Prince  Edward 
Islands. 


Agrees  to  the  following  measures  to 
reduce  the  possibility  of  incidental 
mortaaty  of  seabirds  during  longline 
fishii.g. 

1.  Fishing  operations  shall  be 
conducted  in  such  a  way  that  the  baited 
hooks  sink  as  soon  as  possible  after  they 
are  put  in  the  water.  Only  thawed  bait 
shall  be  used. 

2.  Longlines  shall  be  set  at  night  only 
(i.e.,  between  the  times  of  nautical 
twilight).  During  longline  fishing  at 
night,  only  the  minimum  ship's  lights 
necessary  for  safety  shall  be  used. 

3.  Trash  and  offal  should  not  be 
dumped  while  longlines  are  being  set  or 
hauled;  if  discharge  of  offal  is 
unavoidable,  this  discharge  shall  take 
place  as  far  as  possible  and/or  on  the 
opposite  side  of  the  vessel  from  the  area 
of  the  vessel  where  longlines  are  set  or 
hauled. 

4.  Every  effort  should  be  made  to 
ensure  that  birds  captured  alive  during 
longlining  are  released  alive  and  that 
wherever  possible  hooks  are  removed 
without  jeopardizing  the  life  of  the  bird 
concerned. 

5.  A  streamer  line  designed  to 
discourage  birds  fi^om  settling  on  baits 
during  deployment  of  longlines  shall  be 
towed.  Specification  of  the  streamer  line 
and  its  method  of  deployment  is  given 
in  the  Appendix  to  this  Measure.  Details 
of  the  construction  relating  to  the 
number  and  placement  of  swivels  may 
be  varied  so  long  as  the  effective  sea 
surface  covered  by  the  streamers  is  no 
less  than  that  covered  by  the  currently 
specified  design.  Details  of  the  device 
dragged  in  the  water  in  order  to  create 
tension  in  the  line  may  also  be  varied. 

6.  Other  variations  in  the  design  of 
streamer  lines  can  be  tested  on  vessels 
carrying  two  observers,  at  least  one 
appointed  in  accordance  with  the 
CCAMLR  Scheme  of  International 
Scientific  Observation,  providing  that 
all  other  elements  of  this  Conservation 
Measure  are  complied  with.^ 

Appendix  to  Conservation  Measure  29/Xin 

1.  The  streamer  line  is  to  he  susptendecl  at 
the  stem  from  a  point  approximately  4.5  m 
above  the  water  and  such  that  the  line  is 
directly  above  the  point  where  the  baits  hit 
the  water. 

2.  The  streamer  line  is  to  be  approximately 
3  mm  diameter,  have  a  minimum  length  of 
150  m  and  have  a  device  at  the  end  to  create 
tension  so  that  the  main  line  streams  directly 
behind  the  ship  even  in  cross  winds. 

3.  At  5  m  intervals  commencing  from  the 
point  of  attachment  to  the  ship  five  branch 
streamers  each  comprising  two  strands  of 
approximately  3  mm  diameter  cord  should  he 


3  The  streamer  lines  under  test  should  t>e 
constructed  and  operated  taking  full  account  of  the 
principles  set  out  in  WG-IMALF-94/19  and 
available  from  the  (XAMLR  Secretariat. 


attached.  The  length  of  the  streamer  should 
range  between  .ipproximateiy  3.5  m  nearest 
the  ship  to  approximately  1.25  m  for  the  fifth 
streamer.  When  the  streamer  line  is  deployed 
the  branch  streamers  should  reach  the  sea 


surface  and  periodically  dip  into  it  as  the 
ship  heaves.  Swivels  should  he  placed  in  the 
streamer  line  at  the  towing  point,  before  and 
after  the  point  of  attachment  of  each  branch 
streamer  and  immediately  tiefore  any  weight 


placed  on  the  end  of  the  streamer  line.  Eac  h 
branch  streamer  should  also  have  a  swi\»-l  ai 
its  attachment  to  the  streamer  line. 

BILUNC  CODE  47tO-0»-M 


T.  uiPL-  point 


/ 


S\M\ci      Streamers    Streamer  line 
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Conservation  Measure  76.0(111 

Prohibition  of  Directed  Fishery'  on 
Notothenia  gibberifrons.  Chaenocephulus 
aceratus.  Pseudocbaenichthys  georgianus, 
S'otothenia  squamifrons  and 
Patagonototben  guntberi.  in  Statistical 
Subarea  48.3  for  the  1994/95  and  1995/96 
Seasons 

This  Conservation  Measure  is  adopted  in 
accordance  with  Conser\'ation  Measure  7yV- 

Directed  fishing  on  Xotothenia 
Gibberifrons,  Chaenocepbalus  aceratus, 
Pseudocbaenicbthys  georgianus-.  Xotothenia 
squamifrons  and  Patagonototben  guntberi  in 
Statistical  Subarea  48.3  is  prohibited  in  the 
1994/95  and  1995/96  seasons,  defined  as  the 
period  from  5  November  1994  to  the  end  of 
the  Commission  meeting  in  1996. 

Conser\'ation  Measure  77/XIII 

Catch  Limit  on  Dissostichus  eleginoides  in 
Statistical  Subarea  48.4  for  the  1994/95 
Season 

1.  The  total  catch  of  Dissostic  bus 
eleginoides  in  Statistical  Subarea  48.4  caught 
in  the  1994/95  season  shall  be  limited  to  28 
tonnes. 

2.  For  the  purposes  of  the  fisher>'  for 
Dissosticbus  eleginoides  in  Statistical 
Subarea  48.4.  the  1994/95  fishing  season  is 
defined  as  the  period  from  15  December  1994 
to  the  end  of  the  Commission  meeting  in 
1995.  or  until  the  TAC  is  reat  hed.  whichever 
is  sooner. 

3.  For  the  purpose  of  implementing  this 
Conservation  Measure: 

(i)  the  Five-day  Catch  and  Effort  Reporting 
Sysiem  set  out  in  Conseri'ation  Measure  51/ 
XII  shall  apply  in  the  1994/95  season, 
commencing  on  15  December  1994. 

(ii)  the  Effort  and  Biological  Data  Reporting 
System  set  out  in  Conservation  Measure  81/ 
XII!  shall  apply  in  the  1994/95  season, 
commencing  on  15  December  1994. 


Conser\'ation  Measure  78/XIII 

Precautionary  Catch  Limits  on 

Champsocephalus  gunnari  and 

Dissostichus  eleginoides  in  Division  58.5.2 
.    1.  In  accordance  with  the  management 
advice  of  the  1994  meeting  of  the  Scientific 
Committee: 

(i)  A  precautionary  TAC  of  311  tonnes  in 
any  one  season  shall  be  set  for 
Champsocephalus  gunnari  in  Division 
38.5.2;  and 

(ii)  A  precautionary  TAC  of  297  tonnes  in 
any  one  season  shall  be  set  for  Dissostichus 
eleginoides  in  Division  58.5.2.  This  TAC  may 
only  be  taken  by  trawling. 

2.  The  five-day  catch  and  effort  reporting 
system  set  out  in  Conservation  Measure  51/ 
XII  and  the  monthly  effort  and  biological  data 

■  reporting  system  set  out  in  Consen'ation 
Measure  52/Xl  shall  apply. 

3.  The  fishing  season  shall  commence  in 
each  year  at  the  close  of  the  annual  meeting 
of  the  Commission  and  shall  continue  until 
the  respective  pietautionary  catch  limits  are 
reai  bed.  or  until  30  June,  whichever  comes 
first. 

4.  For  the  purposes  of  implementing  this 
Conservation  Measure,  the  catches  shall  be 
reported  to  the  Commission  on  a  monthly 
basis. 

5.  Those  limits  shall  be  kept  under  review 
by  the  Conunission.  taking  into  account  the 
advic  e  of  the  Scientific  Committee. 

Conservation  Measure  79/XIII 

Limits  on  the  Elxploratory  Crab  Fishery  in 

Statistical  Subarea  48.3  in  the  1994/95 

Season 

The  following  Conservation  Measure  is 
adopted  in  accordance  with  Conservation 
Measure  7/V: 

1.  The  crab  fishery  is  defined  as  any 
commercial  har\'est  activity  in  which  the 
tai^get  species  is  any  member  of  the  crab 
group  (Order  Decapoda.  Suborder  Beptantia). 


Weight  or  other  de\  ice 
for  creatine  tension 


2.  The  crab  fishery  shall  be  limited  to  one 
vessel  per  Member. 

3.  The  total  catch  of  crab  from  Statistical 
Subarea  48.3  shall  not  exceed  1  600  tonnes 
during  the  1994/95  fishing  season. 

4.  Each  Member  intending  to  participate  m 
the  crab  fishery-  shall  notify  the  CCAMLR 
Secretariat  at  least  there  months  in  advance 
of  starting  fishing  of  the  name,  typie.  size, 
registration  number,  radio  call  sign,  and 
research  and  fishing  operations  plan  of  the 
vessel  that  the  Memt)er  has  authorized  to 
participate  in  the  crab  fishery 

5.  All  vessels  fishing  for  crab  shall  report 
the  following  data  to  CCAMLR  by  31  August 
1995  for  crabs  caught  prior  to  31  July  1995: 

(i)  The  location,  date,  depth,  fishing  effort 
(number  and  spacing  of  pots  and  soak  time), 
and  catch  (numbers  and  weight)  of 
commercially  sized  crabs  (reported  on  as  fine 
a  scale  as  possible,  but  no  coarser  than  0.5" 
latitude  by  1°  longitude)  for  each  10-day 
period; 

(ii)  The  species,  size,  and  sex  of  a 
representative  subsample  of  crabs  sampled 
according  to  the  procedure  set  out  in  Annex 
79/A  (t)erween  35  and  50  crabs  shall  be 
sampled  every  day  from  the  line  hauled  just 
prior  to  noon)  ancl  by-catch  caught  in  traps; 
and 

(iii)  Other  relevant  data,  as  possible, 
according  to  the  requirements  set  out  in 
Annex  79/A 

6.  For  the  purposes  of  implementing  this 
Conservation  Measure,  the  10-day  catch  and 
effort  reporting  system  set  out  in 
Conservation  Measure  61 /XI!  shall  apply. 

7.  Data  on  catches  taken  between  31  July 
1995  and  31  August  1995  shall  be  reported 

to  CCAMLR  by  30  September  1995  so  that  the 
data  will  be  available  to  the  Working  Group 
on  Fish  Stock  Assessment. 

8.  Crab  fishing  gear  shall  be  limited  to  the 
use  of  crab  pots  (traps).  The  use  of  all  other 
methods  of  catching  crabs  (e.g..  bottom 
trawls)  shall  be  prohibited. 
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9.  The  crab 
sexually  mature 
undersized 
released  un 
spinosissima 
minimum 
mm.  respect 
catch. 

10.  Crab  pi  acessed 
crab  sections 
determined 


fishery  shall  be  limited  to 

male  crabs — all  female  and 
le  crabs  caught  shall  be 
hirmed.  In  the  case  of  Paralomis 
and  P.  formosa,  males  with  a 
width  of  102  mm  and  90 
ly.  may  be  retained  in  the 
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This 
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3.  Each 
Dissostichus 
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accordance 
Scientific 
throughout 
fishing  perio^ 

4.  For  the 
ConservatioE 

(i)  The  Fi 
System  set 
XII  shall 


Measure  BO/Xm 

Fishery  for  Dissostichus 
in  Statistical  Subarea  48.3  for 
Season 
Cons^ation  Measure  is  adopted  in 
ith  Conservation  Measure  7/V: 
catch  of  Dissostichus 
Statistical  Subarea  48.3  caught 
1^94/95  season  shall  be  limited  to 
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urposes  of  the  fishery  for 
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the  1994/95  fishing  season  is 
!  period  from  1  March  to  31 
or  until  the  TAC  is  reached, 
the  sooner. 

1  participating  in  the 
eleginoides  fishery  in  Statistical 
in  the  1994/95  season  shall 

observer,  appointed  in 
th  the  Scheme  of  International 
ion  of  CCAMLR,  on  board 
1  fishing  activities  within  the 
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at  sea  shall  be  frozen  as 
(minimum  size  of  crabs  can  be 
ng  crab  sections). 


I  lurpose  of  implementing  this 
Measure: 

-day  Catch  and  Effort  Reporting 
in  Conservation  Measure  51/ 
in  the  1994/95  season, 
on  1  March  1995; 
and  Biological  Data 
S>jstem  set  out  in  Conservation 
81/  cm  shall  apply  in  the  1994/95 
comi  nencing  on  1  March  1995. 


Efl  ort  i 


Conservatiof  Measure  81/XIIl 

Effort  and  B 
for 

Subareas 
Season 


lological  Data  Reporting  System 
Dissostichus  eleginoides  in  Statistical 
"i  8.3  and  48.4  for  the  1994/95 


ion  Measure  is  adopted  in 
ith  Conservation  Measure  7/V: 

of  each  month  each 
>arty  shall  obtain  from  each  of 
haul-by-haul  data  required  to 
CCAMLR  fine-scale  catch  and 
for  longline  fisheries  (Form 
ion).  These  data  shall  include 
!  eabirds  or  marine  mammals  of 
caught  and  released  or  killed.  It 
those  data  to  the  Executive 
later  than  the  end  of  the 
th. 

of  each  month,  each 
arty  shall  obtain  from  each  of 
■epresentative  sample  of  length 
measurements  from  the  fishery 

version).  It  shall  transmit 
the  Executive  Secretary  not  later 
of  the  following  month. 
^urpose  of  implementing  this 
Measure: 
measurements  of  fish  should  be 
to  the  nearest  centimeter 


mm 

end 


la  est 
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(ii)  Representative  samples  of  length 
composition  should  be  taken  from  a  single 
fishing  ground.'  In  the  event  that  the  vessel 
moves  from  one  fishing  ground  to  another 
during  the  course  of  a  month,  then  separate 
length  compositions  should  be  submitted  for 
each  fishing  ground. 

4.  Should  a  Contracting  Party  fail  to 
transmit  the  fine  scale  catch  and  effort  data 
or  length  composition  data  to  the  Executive 
Secretary  by  the  deadline  specified  in 
paragraph  2.  the  Executive  Secretary  shall 
issue  a  reminder  to  the  Contracting  Party.  If 
at  the  end  of  a  further  two  months  those  data 
have  still  not  been  provided  the  Executive 
Secretary  shall  notify  all  Contracting  parties 
of  the  closure  of  the  fishery  to  vessels  of  the 
Contracting  Party  which  has  failed  to  supply 
the  data  as  required. 

Conservation  Measure  82/XIII 

Protection  of  the  Cape  Shirreff  CEMP  Site 

1.  The  Commission  noted  that  a  program 
of  long-term  studies  is  being  undertaken  at 
Cape  Shirreff  and  the  San  Telmo  Islands, 
Livingston  Island,  South  Shetland  Islands,  as 
part  of  the  CCAMLR  Ecosystem  Monitoring 
Program  (CEMP).  Recognizing  that  these 
studies  may  be  vulnerable  to  accidental  or 
willful  interference,  the  Commission 
expressed  its  concern  that  this  CEMP  site,  the 
scientific  investigations,  and  the  Antarctic 
marine  living  resources  therein  be  protected. 

2.  Therefore,  the  Commission  considers  it 
appropriate  to  accord  protection  to  the  Cape 
Shirreff  CEMP  site,  as  defined  in  the  Cape 
Shirreff  management  plan. 

3.  Members  shall  comply  with  the 
provisions  of  the  Cape  Shirreff  CEMP  site 
management  plan,  which  is  recorded  in 
Annex  C  of  Conservation  Measure  18/IX. 

4.  To  allow  Members  adequate  time  to 
implement  the  relevant  permitting 
procedures  associated  with  this  measure  and 
the  management  plan.  Conservation  82/XlII 
shall  become  effective  as  of  1  May  1995. 

5.  In  accordance  with  Article  X.  the 
Commission  shall  draw  this  Conservation 
Measure  to  the  attention  of  any  State  that  is 
not  a  Party  to  the  Convention  and  whose 
nationals  or  vessels  are  present  in  the 
Convention  Area. 

Conservation  Measure  84/Xni 

Precautionary  TAC  for  Electrona  carlsbergi  in 
Statistical  Subarea  48.3  for  the  1994/95 
Season 
This  Conservation  Measure  is  adopted  in 

accordance  with  Conservation  Measure  7/V: 

1.  For  the  purposes  of  this  Conservation 
Measure  the  fishing  season  for  Electrona 
carlsbergi  is  defined  as  the  f>eriod  from  5 
November  1994  to  the  end  of  the  Commission 
meeting  in  1995. 

2.  The  total  catch  of  Electrona  carlsbergi  in 
the  1994/95  season  shall  not  exceed  200  000 
tonnes  in  Statistical  Subarea  48.3. 

3.  In  addition,  the  total  catch  of  Electrona 
carlsbergi  in  the  1994/95  season  shall  not 
exceed  43  000  tonnes  in  the  Shag  Rocks 
region,  defined  as  the  area  bounded  by 


'  Pending  the  provision  of  a  more  appropriate 
dennition.  the  term  fishing  ground  is  defined  here 
as  the  area  within  a  single  fine-scale  grid  rectangle 
(0.5°  latitude  by  1°  longitude). 


52''30'S,  40»W;  52''30'S,  44''W;  54''30'S,  40''\V 
and  54''30'S,  44°W. 

4.  In  the  event  that  the  catch  of  Electrona 
carlsbergi  is  expected  to  exceed  20  000 
tonnes  in  the  1994/95  season,  a  survey  of 
stock  biomass  and  age  stnicture  shall  be 
conducted  during  that  season  by  the 
principal  fishing  nations  involved.  A  full 
report  of  this  survey  including  data  on  stock 
biomass  (specifically  including  area 
surveyed,  survey  design  and  density 
estimates),  age  structure  and  the  biological 
characteristics  of  the  by-catch  shall  be 
available  for  discussion  at  the  1995  meeting 
of  the  Working  Group  on  Fish  Stock 
Assessment. 

5.  The  directed  fishery  for  Electrona 
carlsbergi  in  Statistical  Subarea  48.3  shall 
cose  if  the  by-catch  of  any  of  the  species 
named  in  Conservation  Measure  85/XIII 
reaches  its  by-catch  limit  or  if  the  total  catch 
of  Electrona  carlsbergi  reaches  200  000 
tonnes,  whichever  comes  first. 

6.  The  directed  fishery  for  Electrona 
carlsbergi  in  the  Shag  Rocks  region  shall 
close  if  the  by-catch  of  any  of  the  species 
named  in  Conservation  Measure  85/XlII 
reaches  its  by-catch  limite  or  if  the  total  catch 
of  Electrona  carlsbergi  reaches  43  000  tonnes, 
whichever  comes  first. 

7.  If,  in  the  course  of  the  directed  fishery 
for  Electrona  carlsbergi,  the  by-catch  of  any 
one  haul  of  any  of  the  species  named  in 
Conservation  Measure  85/XIII  exceeds  5%, 
the  fishing  vessel  shall  move  to  another 
fishing  ground  within  the  subarea. 

8.  For  the  purpose  of  implementing  this 
Conservation  Measure: 

(i)  The  Catch  Reporting  System  set  out  in 
Conservation  Measure  40/X  shall  apply  in 
the  1994/95  season; 

(ii)  The  Data  Reporting  System  set  out  in 
Conservation  Measure  54/XI  shall  apply  in 
the  1994/95  season. 

Conservation  Measure  85/XIII 

Limitation  of  the  By-catch  of  Notothenia 
gibberifrons,  Chaenocephalus  aceratus. 
Pseudochaenichthys  georgianus, 
Notothenia  rossii  and  Notothenia 
squamifrons,  in  Statistical  Subarea  48.3  for 
the  1994/95  Season. 

This  Conservation  Measure  is  adopted  in 
accordance  with  Conservation  Measure  7/V: 

In  any  directed  fishery  in  Statistical 
Subarea  48.3.  during  the  1994/95  season 
commencing  5  November  1994.  the  by-catch 
of  Notothenia  gibberifrons  shall  not  exceed 
1 470  tonnes;  the  by-catch  of  Chaenocephalus 
aceratus  shall  not  exceed  2  200  tonnes;  and 
the  by-catch  of  Pseudochaenichthys 
georgianus,  Notothenia  rossii.  and 
Notothenia  squamifrons  shall  not  exceed  300 
tonnes  each. 

Conservation  Measure  86/XIII 

Prohibition  of  Directed  Fishery  on 
Champsocephalus  gunnari  in  Statistical 
Subarea  48.3  in  the  1994/95  Season. 
The  Commission  adopted  this 

Conservation  Measure  in  accordance  with 

Conservation  Measure  7/V: 

Directed  fishing  on  Champsocephalus 

gunnari  is  prohibited  in  Statistical  Subarea 

48.3  in  the  1994/95  season,  defined  as  the 

period  from  5  November  1994  to  the  end  of 

the  Commission  meeting  in  1995. 


Conservation  Measure  87/Xin 

Limitation  of  Total  Catch  of  Notothenia 
squamifrons  in  Statistical  Division  58.4.4 
(Ob  and  Lena  Banks)  in  the  1994/95  and 
1995/96  Seasons 

1 .  The  total  catch  of  Notothenia 
squamifrons  for  the  entire  two  year  period 
shall  not  exceed  1  150  tonnes,  which  shall 
be  made  up  of  715  tonnes  on  Lena  Bank  and 
435  tonnes  on  Ob  Bank. 

2.  The  two  year  period  shall  be  from  5 
November  1994  to  the  end  of  the  Commission 
meeting  in  1996. 

3.  For  the  purpose  of  implementing  this 
conservation  measure: 

(i)  The  Five-day  Catch  and  Effort  reporting 
system  set  out  in  Conservation  Measure  51/ 
XII  shall  apply  in  the  period  1994  to  1996 
commencing  on  5  November  1994; 

(ii)  The  Monthly  Effort  and  Biological  Data 
Reporting  System  set  out  in  Conservation 
Measure  52/XI  shall  apply  for  the  target 
species  Notothenia  squamifrons,  and  the  by- 
catch  species  Dissostichus  eleginoides 
commencing  on  5  November  1994; 

(iii)  Data  on  the  numbers  of  seabirds  of 
each  sptecies  killed  or  injured  in  incidents 
involving  the  net  monitor  cable  shall  also  be 
repwrted  to  the  Commission; 

(iv)  Age  frequency,  length  frequency  and 
age/length  keys  for  Notothenia  squamifrons, 
Dissostichus  eleginoides  and  any  other 
species  forming  a  significant  part  of  the  catch 
shall  be  collected  and  reported  to  each 
annual  meeting  of  the  Working  Group  on 
Fish  Stock  Assessment  for  each  Bank 
separately  on  forms  B2  and  B3:  and 

(v)  The  Fishery  for  Notothenia  squamifrons 
will  be  subject  to  review  at  the  1995  annual 
meetings  of  the  Scientific  Committee  and  the 
Commission. 

4.  Each  vessel  participating  in  the  fishery 
in  Statistical  Division  58.4.4  in  the  1994/95 
and  1995/96  seasons  shall  have  a  scientific 
obser\'er,  appointed  in  accordance  with  the 
Scheme  of  International  Scientific 
Obser\'ation  of  CCAMLR.  on  board 
throughout  all  fishing  activities  within  the 
fishing  period. 

Resolution  Adopted  in  1S94 

Resolution  11/Xm 

Cape  Shirreff  CEMP  Protected  Area 

1.  The  Commission  noted  that  a  program 
of  long-term  studies  is  being  undertaken  and 
is  planned  at  Cape  Shirreff  and  the  San 
Telmo  Islands.  Livingston  Island.  South 
Shetland  Islands,  as  part  of  the  CCAMLR 
Ecosystem  Monitoring  Program  (CEMP). 
Recognizing  that  these  studies  may  be 
vulnerable  to  accidental  or  willful 
interference,  the  Commission  expressed  its 
concern  that  this  CEMP  site,  the  scientific 
investigations,  and  the  Antarctic  marine 
living  resources  therein  be  protected. 

2.  Therefore,  the  Commission  considers  it 
appropriate  to  accord  protection  to  Cape 
Shirreff  and  the  San  Telmo  Islands  by 
establishing  the  "Cape  Shirreff  CEMP 
Protection  Area". 

3.  Members  ar*"  requested  to  comply,  on  a 
voluntarv'  basis,  with  the  provisions  of  the 
management  plan  for  the  Cape  Shirreff  CEMP 
Protected  Area,  until  such  time  as 
Conser\'ation  Measure  82/XIIl  comes  into 
effect. 


4.  It  was  agreed  that,  in  accordance  with 
Article  X,  the  Commission  would  draw  this 
Resolution  to  the  attention  of  any  State  that 
is  not  a  Party  to  the  Convention  and  whose 
nationals  or  vessels  are  present  in  the 
Convention  Area. 

Other  Conservation  Measures  in  Force 

The  Conunission  agreed  that  Conservation 
Measures  2/ni  (as  amended  by  19/IX  which 
came  into  force  on  1  November  1991  except 
for  waters  adjacent  to  Kerguelen  and  Crozet 
Islands),  3/IV,  4/V.  5/V,  6/V,  7/V.  19/IX.  30/ 
X  (which  came  into  force  on  3  May  1992, 
except  for  waters  adjacent  to  Kerguelen 
Crozet  Islands),  31/X  (which  came  into  force 
on  May  1992,  except  for  waters  around 
Kerguelen  and  Crozet  Islands  and  around  the 
Prince  Edward  Islands),  40/X.  45/XI,  51/Xn, 
52/XI.  54/XI.  61/Xn,  62/XI.  63/XII,  64/XII, 
65/XlI,  72/Xn.  73/XU,  75/XII,  should  remain 
in  force.' 

Catch  Reporting 

Catches  of  E.  carlsbergi  shall  be  reported  to 
the  Secretariat  at  the  end  of  each  calendar 
month,  according  to  the  system  described  in 
Conservation  Measure  40/X.  In  addition, 
biological  data  should  be  reported  every 
month  in  accordance  with  Conservation 
Measure  54/XI. 

Catches  of  D.  eleginoides  shall  be  reported 
to  the  Secretariat  at  the  end  of  five-day 
intervals,  according  to  the  system  described 
in  Conservation  Measure  51/XII.  In  addition, 
biological  data  should  be  reported  every 
month  in  accordance  with  Conservation 
Measure  81/XIII. 

Catches  of  C.  gunnari  shall  be  reported  to 
the  Secretariat  at  the  end  of  five-day 
intervals,  according  to  the  system  described 
in  Conservation  Measures  51/XII.  In  addition, 
biological  data  should  be  reported  every 
month  in  accordance  with  Conservation 
Measure  52/XI. 

Catches  of  JV.  Squamifrons  shall  be 
reported  to  the  Secretariat  at  the  end  of  five- 
day  intervals,  according  to  the  system 
described  in  Conservation  Measure  51/XII.  In 
addition,  biological  data  should  be  reported 
every  month  in  accordance  with 
Conservation  Measure  52/XI. 

Catches  of  crabs  shall  be  reported  to  the 
Secretariat  at  the  end  of  ten-day  intervals, 
according  to  the  system  described  in 
Conservation  Measure  61/XII.  In  addition, 
data  on  all  crabs  caught  caught  prior  to  31 
July  1995  shall  be  reported  to  CCAMLR  by 
31  August  1995.  in  accordance  with 
Conser\'ation  Measures  79/Xin. 

Catches  for  scientific  research  shall  be 
reported  to  the  Secretariat  according  to  the 
CCAMLR  within  season  catch  and  effort 
reporting  systems  whenever  the  catch  within 
the  period  exceeds  five  tons,  unless  more 
specific  regulations  apply  to  the  particular 
species. 


'  Conservation  Measures  5/V'  and  6'V.  which 
prohibit  directed  fishing  for  Notothenia  rossii  in 
Subareas  48.1  and  48.2  respectively,  remain  in  force 
bat  are  currently  encompassed  within  the 
provisions  in  Conservation  Measures  72'Xn  and  73/ 
X!I. 


Dated:  January  6, 1995. 
R.  Tucker  Scully, 

Director,  Office  of  Oceans  Affairs. 

IFR  Doc.  95-1280  Filed  1-18-95;  8:45  ami 

BtLUNG  CODE  4710-0»-H 

[Public  Notice  No.  2149] 

United  States  International 
Telecommunications  Advisory 
Committee  (ITAC):  Study  Groups  B 
and  D;  Meeting 

The  Department  of  State  announces 
that  the  United  States  International 
Telecommunications  Advisory 
Committee  (ITAC),  Study  Group  B 
Group  will  meet  on  Tliursday,  March 
30, 1995  at  9:30  a.m..  Room  1912  of  the 
Department  of  State,  and  that  Study 
Group  D  will  also  hold  a  meeting:  the 
meeting  of  Study  Group  D  will  be  held 
on  Wednesday.  March  29, 1995,  Room 
1205.  at  9:30  a.m.  Both  meetings  will  be 
held  at  the  Department  of  State,  in  the 
rooms  notified  herein,  2201  C  Street 
NW.,  Washington,  DC  20520. 

The  agenda  for  Study  Group  D  will 
include  a  report  of  the  March  meeting 
of  ITU-T  Study  Group  8,  and 
consideration  of  U.SJV.  and  company 
contributions  to  the  April  meeting  of 
ITU-T  Study  Group  14,  as  well  as  the 
June  meeting  of  ITU-T  Study  Group  7. 
Other  matters  within  the  competence  of 
Study  Group  D.  including  Rapporteur 
meeting  reports  may  be  considered 
during  that  meeting. 

The  agenda  for  Study  Group  B  will 
include  a  review  of  the  results  of  the 
ITU-T  Study  Group  10  meeting 
(October  1994)  as  well  as  the  results  of 
the  November  Study  Group  13  meeting. 
Consideration  of  contributions  to 
upcoming  meetings  of  ITU-T  Study 
Group  11  in  April,  1995  and  the  ITU- 
T  Study  Group  9  meeting,  in  June  of 
1995  will  also  be  considered  on  the 
agenda  of  that  meeting.  Persons 
presenting  contributions  to  Study  Group 
D  should  bring  20  copies  of  such 
contributions  to  the  meeting.  Persons 
presenting  contributions  to  the  meeting 
of  Study  Group  B  should  bring  35 
copies. 

Members  of  the  General  Public  may 
attend  and  join  in  the  discussions, 
subject  to  the  control  of  the  Chair. 
Persons  intending  to  attend  the  above 
U.S.  Study  Group  Meetings  must 
announce  this  not  later  than  5  days 
before  the  meeting  to  the  Department  of 
State.  202-647-0201  (fax:  202-647- 
7407).  The  announcement  must  include 
name,  social  seciu"ity  number,  and  date 
of  birth.  The  above  includes  goverrunent 
and  non-government  attendees.  .Ml 
attendees  must  use  the  "C"  Street 


3912 


entrance.  A 
for  admittanie 


J  licture  ID  will  be  required 

ice. 

Janui  ry  5.  1995. 
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Dated 

Earl  S.  Bartwl;  r 

Chairman,  U.$.  ITACforlUT-T 

Standardization  Sector. 
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DEPARTMEfrr  OF  TRANSPORTATION 

Federal  Avi^ion  Administration 

Notice  of  Intent  to  Rule  on  Application 
to  Impose  Only  and  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Meadows  Field, 
Bakersfield,  CA 

AGENCY:  Federal  Aviation 

Administrat  on,  DOT. 

ACTION:  Notipe  of  Intent  to  Rule  on 

Application 


The 


SUMMARY 
Administrat 
and  invites 
application 
and  use  PFC 
Meadows 
the  Aviatior 
Expansion 
Omnibus 
1990.  Public 
by  Title  49 
CFR,  Part  1 
theFAA 
application 
by  the 
complete  w 
section  158 
will  approvi! 
application 
than  March 


FOR  FURTHER 
Mr.  John  P 
Standards 
P.O.  Box 
90009.  Te 


JMI 


Federal  Aviation 
on  (FAA)  proposes  to  rule 
ublic  comment  on  the 
o  impose  only,  and  impose 
revenue  from  a  PFC  at 
Fi^ld  under  the  provisions  of 

Safety  and  Capacity 
Act  of  1990  (Title  IX  of  the 
Bi  dget  Reconciliation  Act  of 
Law  101-508  as  recodified 
.S.C.  40117  (c)(3)  and  14 
^8.  On  December  21.  1994, 
det  ermined  that  the 

;o  use  from  a  PFC  submitted 
County  of  Kern  was  substantially 
thin  the  requirements  of 
25ofPart  158.  TheFAA 
or  disapprove  the 
in  whole  or  in  part,  no  later 
30, 1995. 
DATES:  Com  nents  must  be  received  on 
or  before  Fe  Druary  21, 1995. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Aii  ports  Division,  P.O.  Box 
92007.  VVor  dway  Postal  Center,  Los 
Angeles.  CJ ..,  90009.  In  addition,  one 
copy  of  any  comments  submitted  to  the 
FAA  must  t  e  mailed  or  delivered  to  Mr 
David  Price  III.  Director.  Kern  County 
Airports  De  lartment.  1401  Skyway  Dr 
Suite  200.  E  akersfield,  California. 
93308-169:  .  Comments  from  air  carriers 
may  be  in  tl  le  same  form  as  provided  to 
the  Kern  Cc  unty  Airports  Department 
under  section  158.23  of  FAR  Part  158 


INFORMATION  CONTACT: 
Milligan,  Supervisor 
Section.  Airports  Division. 
9:^)07,  \VPC.  Los  Angeles.  CA 
one:  (310)  297-1029.  The 


lephc 


application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
only  and  impose  and  use  the  revenue 
from  a  PFC  at  Meadows  Field  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Pubhc  Law 
101-508  as  recodified  by  Title  49  U.S.C. 
40117  (c)(3)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
On  December  21. 1994,  the  FAA 
determined  that  the  application  to 
impose  only  and  impose  and  use  the 
revenue  from  a  PFC  submitted  by  the 
County  of  Kern  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  March  30.  1995. 

The  Following  is  a  Brief  Overview  of 
the  Application 

Level  of  the  Proposed  PFC:  $3.00. 

Proposed  Charge  Effective  Date:  June 
1.1994. 

Proposed  Charge  Expiration  Date: 
December  31.  1999. 

Total  Estimated  PFC  Revenue: 
$888,700. 

Brief  description  of  the  proposed 
projects — Impose  and  Use: 

Acquire  Land,  ASR  Critical  Area — 
Total  $464,400. 

Overlay  Runway  12L/30R— Total 
$123,800 

Overlay  Taxiway  Alpha — Total 
$67,000. 

Stabilize  Shoulders.  Runway  12L/ 
30R— Total  $42,200. 

Renovate  Airfield  Signage — Total 
$44,000. 

Remove  Obstruction,  Runway  12L 
O.F.Z.— Total  $12,400. 

Acquire  Land,  Runway  12L  O.F.Z. — 
Total  $11,800. 

Purchase  ADA  Aircraft  Boarding 
Device— Total  $3,100. 

Impose  only: 

Construct  ARFF  Station— Total 
$120,000. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FA^\  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may.  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application,  in  person  at 
the  Kern  County  Airports  Department 
Office. 


Issued  in  Hawthorne,  California,  on 
December  28.  1994. 
Herman  C.  Bliss, 

Manager.  Airports  Division.  Western-Pacific 
Region. 
(PR  Doc.  95-1264  Filed  1-18-95;  8:45  am) 
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Federal  Aviation  Administration 

Notice  of  Passenger  Facility  Charge 
(PFC)  Approvals  and  Disapprovals 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In 
December  1994.  there  were  seven 
applications,  one  amendment,  and  one 
supplemental  application  approved. 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  imder  the  provisions 
of  49  U.S.C.  40117  (Pub.  L.  103-272) 
and  Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  158).  This 
notice  is  published  pursuant  to 
paragraph  d  of  section  158.29. 

PFC  Applications  Approved 

Public  Agency:  Virgin  Islands  Port 
Authority,  Charlotte  Amalie,  St. 
Thomas,  Virgin  Islands. 

Application  Number:  94-02-U-OO- 
STT. 

Application  Type:  Use  PFC  revenue. 

PFC  Leve/.  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$3,871,005. 

Charge  Effective  Date:  March  1.  1993. 

Estimated  Charge  Expiration  Date: 
February  1, 1995. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFCs:  None. 

Brief  Description  of  Projects  Approved 
To  Use  PFC  Revenue:  Airfield 
improvements  (nmway  completion). 
Install  airport  security  system.  Airfield 
improvement  (runway  resurfacing). 

Decision  Date:  December  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ilia 
Quinones,  Orlando  Airports  District 
Office,  (407)  648-6583. 

Public  Agency:  City  of  Durango 
Council  and  La  Plata  County  Board  of 
County  Commission,  Durango. 
Colorado. 

Application  Number:  94-01-C-OO- 
DRO. 

Application  Type:  Impose  and  use 
PFC  revenue. 

PFC  Levei.  $3.00. 

Total  Approved  Net  Use  PFC 
Revenue:  $479,556. 

Charge  Effective  Date:  February  1, 
1995. 

Estimated  Charge  Expiration  Date: 
February  1.  1997.  < 


Class  of  Air  Carriers  Not  Required  To 
Collect  PFCs:  None. 

Brief  Description  of  Projects  Approved 
For  Collection  and  Use:  Acquire  250 
acres  of  land,  Acquire  10  acres  of  land. 
Install  security  access  control  system 
and  airport  guidance  signs,  Update 
airport  master  plan,  Acquire  passenger 
lift  device,  Rehabilitate  taxiway  "A" 
(North). 

Brief  Description  of  Project  Partially 
Approved  For  Collection  and  Use: 
Design  and  construct  aircraft  rescue  and 
firefighting  (ARFF)/snow  removal 
equipment  (SRE)  building. 

Determination:  Partially  approved,  a 
portion  of  this  project  is  eligible  under 
■  Airport  Improvement  Program  (AIP) 
criteria,  paragraphs  562(e),  (f),  and 
567(a)  of  FAA  Order  5199.38A,  AIP 
Handbook.  Diu-ango-La  Plata  County 
Airport  (DRO)  is  classified  as  an  Index 
B  airport  under  Part  139.  Eligibility  for 
the  portion  of  the  building  to  house 
ARFF  equipment  is  limited  to  the  space 
needed  to  house  the  vehicles  authorized 
by  Part  139.  The  portion  of  the  building 
for  storage  of  SRE  is  limited  to  the  space 
needed  to  house  the  equipment 
authorized  by  Advisory  Circulars  150/ 
5200-30A  and  5220-20.  The  amount 
approved  for  PFC  collection  reflects  the 
local  share  of  the  eligible  portion  of  this 
project. 

Brief  Description  of  Project 
Disapproved  For  Collection  and  Use: 
Relocate  County  Road  309-A. 

Determination:  Disapproved.  The 
FAA  has  determined  that  sufficient  data 
is  not  available  to  make  an 
environmental  determination,  as 
required  under  section  158.29(b)(b)(iv). 
at  this  time.  The  environmental 
supporting  data  is  being  coordinated 
with  the  Corps  of  Engineers  and  the 
FAA  has  not  yet  received  the  Corps  of 
Engineers  determination.  There  are 
possible  impacts  from  a  wetlands 
perspective  and/or  from  an 
archeological  perspective  which  need  to 
be  verified  before  approval  can  be  given 
for  this  project. 

Decision  Date:  December  1.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dakota  Chamberlain.  Denver  Airports 
Di.strict  Office,  (303)  286-5543. 

Public  Agency:  The  Friedman 
Memorial  Airport  Authority  (Authority). 
Hailey.  Idaho. 

Application  Number:  94-02-C-OO- 
SUN. 

Application  Type:  Impose  and  use 
PFC  revenue. 

PFC  Lflve7.  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$144,637. 

Charge  Effective  Date:  March  1, 1995. 

Estimated  Charge  Expiration  Date: 
January  1, 1996. 


Class  of  Air  Carriers  Not  Required  To 
Collect  PFCs:  Part  135  air  taxi/ 
commercial  operators  with  a  seating 
capacity  of  less  than  10  seats. 

Determination:  Approved.  Based  on 
information  submitted  in  the 
Authority's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of 
Friedman  Memorial  Airport's  (SUN) 
total  annual  enplanements. 

Brief  Description  of  Projects  Approved 
For  Collection  and  Use:  Rehabilitation 
of  air  carrier/general  aviation  ramp, 
Americans  with  Disabilities  Act  ramp 
for  departure  area  of  terminal, 
Rehabihtate  runway  1331  (resurface 
with  a  porous  friction  course), 
Environmental  assessment  for  SUN 
master  plan  update  and  first  phase 
development.  Purchase  of  snow  removal 
equipment.  Aircraft  rescue  and 
firefighting  (ARFF)  upgrade' purchase. 
Extend  sewer  line,  repair  access  road 
and  construct  terminal  loop  road. 

Decision  Date:  December  12,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Simmons,  Seattle  Airports 
District  Office.  (206)  227-2656. 

Public  Agency:  City  of  San  Jose,  San 
Jose.  California. 

Application  Number:  94-04-U-OO- 
SJC. 

Application  Type:  Use  PFC  revenue. 

PFC  Level:  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$30,313,826. 

Charge  Effective  Date:  September  1. 
1992. 

Estimated  Charge  Expiration  Date: 
August  1. 1995. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFCs:  The  City  of  Jose  has 
previously  been  approved  to  exclude  air 
taxi/commercial  operators  filing  FAA 
Form  1800-31  in  the  FA  As  June  11. 
1992.  Record  of  Decision. 

Determination.  No  change  from 
previously  approved  application. 

Brief  Description  of  Projects  Approved 
for  Use:  Control  tower  site  restoration. 
Fire  station  remodel. 

Decision  Dafe:  December  14.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  R.  Riodriquez,  San  Francisco 
Airports  District  Office.  (415)  876-2805. 

Public  Agency:  Fort  Dodge  Regional 
Airport  Commission,  Fort  Dodge.  Iowa. 

Application  Number:  94-01 -C-00- 
FOD.  ^ 

Application  T\'pe:  Impose  aiKi  use 
PFC  revenue. 

PFC  Level:  $3.00. 

Total  Approved  PFC  Revenue: 
$157,221. 

Charge  Effective  Date:  March  1,  1995. 

Estimated  Charge  Expiration  Date: 
April  1.2000. 


Class  of  Air  Carriers  Not  Required  To 
Collect  PFCs:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Runway  12/30 
overlay  and  taxiway  B  and  D  slurry  seal. 
Installation  of  Part  139  airfield  signs. 
Taxiway  A  slurr>'  seal,  Taxiway  C  slurry- 
seal.  Replace  airfield  lighting.  Install 
safety  perimeter  fence. 

Decision  Date:  December  19, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ellie 
Anderson.  Central  Region  Airports 
Division.  (816)  426-4728. 

Public  Agency:  Port  of  Oakland  (Port). 
Oakland.  California. 

Application  Number:  94-03-C-OO- 
OAK. 

Application  Type:  Impose  and  use 
PFC  revenue. 

PFC  Level:  $3.00. 

Total  Approved  PFC  Revenue: 
$15,827,091. 

Charge  Effective  Date:  April  1.  1995. 

Estimated  Charge  Expiration  Date: 
September  1,  1996. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFCs:  Air  taxi/commercial 
operators  exclusively  filing  FAA  Form 
1800-31. 

Determination:  Approved.  Based  on 
information  submitted  in  the  Port's 
application,  the  FAA  has  determined 
that  the  proposed  class  accounts  for  less 
than  1  percent  of  the  Metropolitan 
Oakland  International  Airport's  total 
annual  enplanements. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Construct  gate 
26A  holdroom.  Purchase  and  install 
aircraft  loading  bridge  for  gate  26A. 
Taxiway  B  shoulder  improvements. 
Design  north  field  aircraft  parking  apron 
between  taxiway  O  and  runway  15/33. 
Design  and  contruct  right-turn  lane  onto 
Neil  Armstrong  Way  from  Airport  Drive. 

Brief  Description  of  Projects  Approved 
for  Collection:  Construct  north  field 
aircraft  parking  apron  between  taxivva> 
O  and  runway  15/33.  Construct  ARFF 
facility. 

Brief  Description  of  Project 
Disapproved:  Install  security  system  at 
gate  M-45. 

Determination:  Disapproved.  This 
project  was  previously  disapproved  in 
the  Record  of  Decision  for  the  94-G2-C- 
00-OAK  application.  In  that 
disapproval,  the  FAA  stated  that  this 
project  was  in  excess  of  the  minimum 
required  to  meet  Part  107  requirements 
and.  therefore,  was  not  PFC  eligible.  In 
the  latest  submission,  the  Port  stated 
that  the  project  had  been  submitteil  to 
the  FAA's  Civil  Aviation  Securit\  Field 
Office  (CASFO)  for  approval.  On' 
September  12,  1994.  the  San  Francisco 
Airports  District  Office  was  informed  by 
the  CASFO  that  the  present  system  is 
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environmental  assessment  for  runway  5 
medium  iiitensity  approach  light  system 
with  nmw;iy  alignment  indicator  lights 
and  lf)calizer.  and  update  airport  layout 
plan/land  inventory  map. 
Reimbursement  for  1993  PFC 
application  administration  costs. 
Environmental  assessment  engineering 
support.  Reimbursement  for  1994  PFC 
application,  administration  costs. 
Federal  environmental  impact 
statement.  Install  medium  Intensity 
taxiway  edge  lights.  High  speed  snow 
plow  replacement.  Loader/bucket. 
Safety  fencing.  Airline  terminal 
development. 

Brief  Description  of  Projects  Partially 
Approved  for  Collection  and  Use:  Fire 
alarm  system. 

Determination:  Partially  approved. 
Costs  related  to  the  general  aviation 
terminal  are  i'leligible.  Airline  and 
general  aviation  tenninal  buildings 
design  services. 

Detennination:  Partially  approved. 
Costs  related  to  administrative 
(nonepublic  use)  areas,  conference/ press 
room,  the  restaurant,  and  general 
aviation  terminal  are  not  eligible  areas 

Brief  Description  of  Projects 
Disapproved:  Ci'tiPTal  aviation  terminal 
remodeling. 

Detennination:  Disapproved.  The 
I'AA  has  determined  that  general 
aviation  terminals  are  ineligible  for 
■Mrport  Improvement  Program  funding: 
therefore,  this  project  is  not  PFC 
eligible.  1995  and  1996  pavement  crack 
seal  and  crack  repair. 

Determination:  Disapproved.  This 
project  di)es  nut  meet  the  criteria 
contained  in  paragraphs  520(a!(l)(lHl 
and  520(a)(ll(b}  of  FAA  Order 


.'ilOO.SBA.  AIP  Handbook  (October  24, 
1989);  therefore,  this  project  does  not 
meet  the  requirement  of  section 
158.15(b)(1)  and  is  not  PFC  eligible. 
Decision  Date:  December  27. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  Nelson,  Minneapolis  Airports 
District  Office,  (612)  725-4358. 

Supplement  to  PFC  Application 
Approved 

Public  Agency:  Broward  Ctiuiify 
Aviation  E)epartraent  (BC\n).  Fort 
Lauderdale,  Florida. 

Application  Number:  94-01-C-OO- 
FLL 

Application  Type:  Impoae  and  use 
PFC  revenue. 

PFC  Leve/;  $3.00. 

Total  Approved  Net  PFC  Hevenue  in 
the  Supplemental  Record  of  Decision: 
S28.973.0O0. 

Charge  Effective  Date:  January  1 , 
1995. 

Estimated  Charge  Expiration  Date: 
August  1, 1999. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  The  BCAD  has  previously 
been  approved  to  exclude  air  taxi/ 
commercial  operators  in  the  FAA's 
November  1.  1994,  Record  of  Decision. 

Determination:  No  change  from 
jrcviously  approved  application. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use:  Land  acquisition 
for  approach  area  and  transitional 
zones. 

Decision  Date:  December  9,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ilia 
Quinones.  Orlando  Airp<irts  District 
Offire.  (407)  648-6583. 
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CuM'jLATiVE  List  of  PFC  Applications  Previously  Approved 


State:  application  No.,  airpot.  crty 


Alat>ama 

l-Oflj-HSV,  Huntsville  IntI — Carl  T.  Jortes  Field.  Huntsville 
U-O^-HSV.  Huntsville  Intt— Cart  T.  Jones  Field,  Huntsville 
Huntsville  Intt— Carl  T.  Jones  Field.  Huntsville 

92-01-C-Ob-MSL,  Muscle  Shoals  Regional,  Muscle  Shoals 

94-C2-C-0P-MSL,  Muscie  Shoals  Regional,  Muscle  Shoals 


Date 

approved 


03/0&'19S2 
06/03/1993 
06/29/1994 
02/16/1992 
05/17/1994 


Level 
olPFC 


S3 
3 
3 
3 
3 


Total  approved 
net  PFC 
revenue 


$20,831,051 

0 

0 

J  00.000 

60.000 


Earliest 
charge  ef- 
fective date 


06/01/1992 
09/01/1993 
09/01/1994 
06/01/1992 
08.'01/1994 


Estimated 
charge  expi- 
ration date' 


n/0^'2008 
11  01/2008 
11, '01/2008 
02/01/1995 
10/01/1996 


CUMULATIVE  LIST  OF  PFC  APPLICATIONS  PREVIOUSLY  APPROVED— Continued 


State;  application  No.,  airport,  city 


Arizona 

92-01 -C-OO-FLG,  Flagstaff  Pulliam,  Flagstaff  

93-01 -C-OO-YUM,  Yuma  MCAS/YUMA  International,  YUMA  

Arkansas 

94-01 -l-OO-FSM,  Fort  Smith  Municipal,  Fort  Smith 

94-01 -C-OO-TXK,  Texarkana  Regional— Webb  Field,  Texarkana  

California 

92-01 -C-OO-ACV,  Areata,  Areata  

94-02-C-OO-ACV,  Areata,  Areata  „.... 

94-01-C-OO-BUR.  Buftjank-Glendale-Pasadena,  Burt)ank  

93-01 -C-OO-CIC,  Chieo  Municipal,  Chico 

92-01 -C-OO-IYK,  Inyokern,  Inyokern  

93-01 -C-OO-LGB,  Long  Beach— Daugherty  Field,  Long  Beach 

93-01-C-OO-LAX,  Los  Angeles  International,  Los  Angeles  

94-01 -C-OO-MOD,  Modesto  City-County  Arpt— Harry  Sham,  Modesto  .. 

93-01-C-OO-MRY,  Monterey  Peninsula,  Monterey 

94-02-U-OO-MRY.  Monterey  Peninsula,  Monterey 

92-01 -C-OO-OAK,  Metropolitan  Oakland  International,  Oakland  

94-02-C-OO-OAK,  Metropolitan  Oakland  International,  Oakland  

93-01 -l-OO-ONT,  Ontario  International,  Ontario  

92-01 -C-OO-PSP,  Palm  Springs  Regional,  Palm  Springs  

92-01 -C-OO-SMF,  Sacramento  Metropolitan,  Sacramento  

92-01-C-OO-SJC,  San  Jose  International,  San  Jose 

93-02-U-OO-SJC,  San  Jose  International,  San  Jose 

93-03-C-00-SJC,  San  Jose  International,  San  Jose 

92-01 -C-OO-SBP.  San  Luis  Obispo  County— McChesney  Field,  San 

Luis  Obispo 

92-01 -C-OO-STS,  Sonoma  County,  Santa  Rosa 

94-02-C-OO-STS,  Sonoma  County,  Santa  Rosa 

91-01-l-OO-TVL,  Lake  Tahoe,  South  Lake  Tahoe 

Colorado 

92-01 -C-OO-COS,  City  of  Colorado  Springs  Munk:ipal,  Colorado 
Springs  

92-01 -C-OO-DVX,  Denver  International  (New),  Denver  

93-01 -C-OO-EGE,  Eagle  County  Regional,  Eagle 

93-01 -C-OO-FNL,  Fort  Collins-Loveland,  Fort  Collins  

92-01-C-OO-GJT,  Walker  Field,  Grand  Junction  

93-01 -C-OO-GUC.  Gunnison  County,  Gunnison  

93-01-C-OO-HDN.  Yampa,  Valley,  Hayden  

93-01-C-OO-MTJ,  Montrose  County,  Montrose  

93-01 -C-OO-PUB,  Pueblo  Memerial,  Pueblo  

92-01 -C-OO-SBS,  Steamboat  Springs/Bob  Adams  FiekJ,  Steamtx)at 
Springs  

92-01 -C-OO-TEX,  Telluride  Regional,  Telluride 

Connecticut 

93-01 -C-OO-HVN,  Tweed-New  Haven,  New  Haven 

93-02-l-OO-BDL,  Bradley  International,  Windsor  Locks  , 

94-03-U-00-BDL,  Bradley  International,  Windsor  Locks 

Florida 

93-01 -C-<"i(>-DAB,  Daytona  Beaeh  International,  Daylona  Beach 

94-01 -C-OO-FLL,  Fort  Lauderdale-Hollywood  International,  Fort  Lau- 
derdale   

92-01 -C-OO-RSW,  Southwest  Florida  International.  Fort  Myers 

93-02-U-OO-RSW,  Southwest  Florida  International.  Fort  Myers 

94-03-U-OO-RSW.  Southwest  Florida  International,  Fort  Myers 

93-0 l-C-OO-^iAX.  Jacksonville  International,  Jacksonville  

92-01 -C-OO-EYW,  Key  West  International,  Key  West  

94-02-C-OO-EYW,  Key  West  International,  Key  West  

92-01 -C-OO-MTH,  Marathon,  Marathon 

94-01 -C-OO-MIA,  Miami  International,  Miami 

94-01 -C-OO-APF,  Naples  Municipal,  Naples  

92-01 -C-OO-MCO,  Orlando  International,  Orlando 

93-02-C-OO-MCO,  Oriando  International,  Orlando 

93-01-l-OO-PFN,  Panama  City-Bay  County  International,  Panama  City 

92-01 -C-OO-PNS,  Pensacola  Regional,  Pensacola  

92-01 -l-OO-SRO,  Sarasota-Bradenton  International,  Sarasota  

92-01 -l-OO-TLH,  Tallahassee  Regional,  Tallahassee  


Date 
approved 


09/29/1992 
09/09/1993 

05/18/1994 
11/21/1994 

11/24/1992 
06/23 '1994 
06/17/1994 
09/29/1993 
12/10/1992 
12/30/1993 
03/25/1993 
05/23/1994 
10/08/1993 
10/31/1994 
06/26/1992 
02/22/1994 
03/26/1993 
06/25/1992 
01/26/1993 
06/11/1992 
02/22/1993 
06/16/1993 

11/24 '1992 
02>'19/1993 
07/13/1994 
05'01/1992 


12/22-1992 
04/28/1992 
06/15/1993 
07/14/1993 
01/15/1993 
08/27/1993 
08/23/1993 
07/29-1993 
08/161993 

01/15/1993 
11/23/1992 

09 '10 '1993 
07/09/1933 
02/22' 1994 

04'20/1993 

11  01/1994 
08/31/1992 
05/10/1993 
11 '04/ 1994 
01/28/1994 
12/17/1992 

11/14/1994 

12/17/1992 
08/1 9' 1994 
11/23/1994 
11/27/1992 
09/24/1993 
1Z'01/1993 
11/23/1992 
06/29/1992 
11/13/1992 


Level 
of  PFC 


Total  approved 
net  PFC 
revenue 


2.463,581 
1 ,678.064 


4.040,076 
414,459 


188,500 

369,500 

34,989,000 

137,043 

127,500 

3,533,766 

360,000,000 

300.370 

3.960,855 

0 

12,343,000 

8.999,000 

49,000.000 

81,888,919 

24.045,000 

29.228,826 

0 

130,000 

502437 
110,500 
272,365 
928,747 


5,622,000 

2.330,734,321 

572,609 

207,857 

1,812,000 
702,133 
532,881 

1,461,745 

1.200,745 

1,887,337 
200.000 


2,490,450 

12,030.000 

0 


7.967,835 

73,609.000 

253,858,512 

0 

0 

12,258,255 

945,937 

1,110.333 

153,556 

64.770,000 

470,000 

167,574,627 

12,957,000 

8,238.499 

4,715000 

38.715,000 

8.617.154 


Earliest 
charge  ef- 
fective date 


12/01/1992 
12.01/1993 

08/01/1994 
02/01/1995 

02/01/1993 
11/01/1994 
09/01/1994 
01/01/1994 
03/01/1993 
03/01/1994 
07/01/1993 
08/01/1994 
01/01/1994 
02/01/1995 
09/01/1992 
05/01/1994 
07/01/1993 
10/01/1992 
04/01/1993 
09/01/1992 
05/01/1993 
08/01/1995 

02,'01/1993 
05/01/1993 
10/01/1994 
08/01/1992 


03/01/1993 
07/01/1992 
09/01/1993 
10/01/1993 
04/01/1993 
11/01/1993 
11/01/1993 
11/01/1993 
11/01/1993 

04/01/1993 
03'0V1993 


12/01/1993 
10/01/1993 
05/01/1994 


07/01/1993 

01/01/1995 
11/01/1992 
11/01/1992 
02/01/1995 
05.'0'/l934 
03/01/1993 
O2.'0l/1995 
03/01/1993 
11/01/1994 
02/01/1995 
02/01/1993 
12/01/1993 
02/01/1994 
02/01/1993 
09/01/1992 
02/01/1993 


Estimated 
charge  expi- 
ration date" 


01/0l.'20l5 
06/0 1/2003 

04/01/2007 

01/01/1999 

05/01/1994 
11,'01/1996 
lO.'0 1/2001 
06/01/1997 
09/01/1995 
03/01/1998 
07/01/1998 
08/0T2001 
06/01  /2000 
06/01/2000 
05/01/1994 
04/01/1995 
07/01/1998 
11/01/2032 
0301/1996 
08'01/1995 
CS'01'1995 
08.01/1995 

02/01/1995 
04/01/1995 
07/01/1997 
03  01  1997 


02/01/1996 
01 '01/2026 
04/01/1998 
06011996 
03/01/1998 
03,01/1998 
04/01/1997 
02-01/2009 
08,01.2010 

04,01 '2012 

11, 01, '1997 

06-01/1999 
09,01/1995 
09/01/1995 

1101  1999 

08  01/1999 
06/01/2014 
06  01. '201 4 
08  01, '20 18 
07/01/1997 
1201-1995 
03/01/1997 
0601/1995 
08,01  1996 
0201/1998 
02  01/1998 
020  VI 998 
10,01/2007 
04/01 '1996 
0901/2005 
12/01/I9£f. 
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JMI 


93-02 
93-01 


-C-00  -TPA 


S4-O2-U-O0  -TPA 


U-O0|-TLH.  Tallahassee  Regional,  Tallahassee^ 

Tampa  International.  Tampa  ...., 

Tampa  International,  Tampa  

93-01 -C-00(-PBI.  Palm  Beach  international.  West  Palm  Beach 

Georgia 

93-01 -C-00[<;SG,  Cdumbus  Metropolitan.  Columbus 

91-01-C-OO-SAV,  Savannah  International.  Savannah  , 

92-01-l-OO-h/LD.  Vaidosta  Regional.  Valdosta  

Idaho 

-C-OOt-BOi 


94-Oi-C-OO-BOl.  Boise  Air  Terminal — Gowen  Field.  Boise  

93-01 -C-00 -Sun.  Fnedman  Memorial.  Hailey  

92-01 -C-OO -IDA.  Idaho  Falls  Municipal.  Idaho  Falls 

94-01-1-00- LW'S.  LewTSton— Nez  Perce  County.  Lewiston  

94-01 -C-OO-PIH.  Pocatelio  Regional.  Pocatello 

92-01 -C-Ool-TWF,  Twin  Falls-Sun  Valley  Regional.  Twin  Falls 

Illinois 


94-01 -C-00 -BM* 
93-01 -C-00 -MOW 


94-02-U-OO-MDW 
93-01 -C-00 -ORO. 
94-02-U-Ooi-ORD. 
94-01-C-OOf-MLI. 
94-01 -C-00 -PIA, 
94-01 -C-00 -UIN. 
92-01 -4-00- RFD. 
93-02-U-OO-RFD 
93-01 -1-00- SP1, 
93-02-U-OO-SPI 
93-03-1-00-  5PI. 


92-01 
93-01 
94-01 


-C-OO-FWA 


-C-OO-SBN 


94-01 
93-01 

92-01-1 


-C-OO-DSM 
M)0-DBQ. 
94-02-C-OO-DBO, 
93-01 -C-00 -SUX. 
94-02-C-OO- 
94-01 -C-00 -ALO 


94-01 -C-00 -CVG 


ton 
93-01 
93-01 


93-02-lM)0  -BTR 


92-01 
94-02 

94-01 


94-02-C-OO  -8WI 
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Cumulative  List  of  PFC  Applications  Previously  Approved— Continued 


State:  application  No  .  airport,  city 


BloorrnngiorvNormal.  Bloommgtoa'Normal 

Chicago  Midway.  Chicago 

Chicago  Midway,  Chicago 

Chicago  O'Hare  international,  Chicago  .... 
Chicago  O'Hare  international.  Chicago  .... 

Quad-City.  Moline  _ ;... 

Greater  Peoiia  Regional,  Peoria  

Quincy  Municipal  Baldwin  Field.  Quincy  ... 

Greater  Rockford.  Boctdord 

,  Greater  Rocktord,  Rockford  

Capital,  Springljekj  _ 

,  Capital.  SpnngfieW _ „ 

Capital  Springfield  


Indiana 


Foft  Wayne  International.  Fort  Wayne 
-C-OOflNO.  Irxlianapolis  International.  Indianapolis  . 
,  Michana  Regtonal,  South  Bend 

Iowa 


l-OO-pD.  Cedar  Rap«ds  Muntcipal.  Cedar  Rapids 
,  Oes  Moines  Municipal.  Des  Moines  .~ 

Duboque  Regional.  Dubuque 

,  Duboque  Regional.  Dubuque  

Sioux  Gateway,  Sioux  City _ 

1 1-SUX,  Sk)ux  Gateway,  Sioux  City 

Waterkjo  Municipal,  Waterloo    _ 

Kansas 


94-01 -C-OOl-ICT.  Wichita  Mid-Continent.  Wichita   

Kentucky 
J.  CirKinnati  Northern  Kentucky  international.  Coving- 


-C-00 -LEX.  Blue  Grass.  Lexington  

-C-Ool-PAH.  Barkiey  Regional.  Paducah 

Louisiana 


92-01 -l-OO-PTR.  Baton  Rouge  Metropolitan.  Ryan  Field.  Baton  Rouge 
,  Baton  Rouge  Metropolitan.  Ryan  FieW.  Baton  Rouge 
-C-OOt-MSY.  New  Orleans  International/Moisant  Field.  New  Orle- 


93-01 
ans 

93-02-U-00fMSY.  New  Orleans  International/Moisant  Field.  New  Orle- 
ans 

93-01 


-MXH5HV.  Shreveport  Regional.  Shreveport  

Maine 

93-01 -C-OOJ-PWM.  Portland  international  Jetport.  Portland 

Maryland 
-l-OO-pWI.  Baltimore-Washington  Internabonal.  Baltimore 
.  Baltimore-Washington  International.  Baltimore 
-l-OCHCBE.  Greater  Cumberland  Regional.  Cumberland   .. . 


Date 
approved 


12.-30/1993 
07/15/1993 
11/15/1994 
01/26."!  994 

ia01/i993 
01/23/1992 
12/23/1992 

05,'13/1994 
06'29;i993 
10/30/1992 
02/03/1994 
06/30/1994 
08/ 12' 1992 

0a'3a'1994 
06/28/1993 
09/06/1994 
06.'28/1993 
09/16/1994 
09/29' 1994 
09/08/1994 
07/08/1994 
07/24/1992 
09'02/1993 
03/27/1992 
04/28/1993 
11/24/1993 

04/05/1993 
06/2a'1993 
08/2&'1994 

10/26/1994 
11/29/1993 
10/06/1992 
02/09/1994 
03/12/1993 
11/09/1994 
03/29.' 1994 

09/29' 1994 


03/30/1994 
08/31/1993 
12/02/1993 

09  2a' 1992 
04.'23/l993 

03/19/1993 

11/16/1993 
11/1 9/'1 993 


10/29 '1993 

07/27/1992 
08/09/1994 
03/'30;i994 


Level 
of  PFC 


Total  approved 
net  PFC 

revenue 


87.102.000 
0 

36.80 '.096 

534,633 

39.501.502 

260.526 


6.857.774 
188,000 

1.500,000 
229.610 
400.000 
270,000 

3.855,012 

79.920.958 

0 

500.418.285 

0 

1 1 .582.995 

4.083.195 

115.517 

1,177.348 

0 

562.104 

0 

4.585.443 

26,563,457 

117,344,750 

9,185,403 

6.330.000 
6.446.507 
148.500 
203.420 
204.465 
2,389.030 
537.000 

4.269.535 


20.737.000 

12.378.791 

386,550 

9.823.159 
0 

77.800,372 


33.050.278 
12.233.751 

141.866.000 

144.727.094 

150.000 


Earliest 

charge  ef- 
fective date 


02/01/1993 
10/01/1993 
02/01/1995 
04/01/1994 

12/01/1993 
07/01/1992 
03/01/1993 

08/01/1994 
09'01/1993 
1/01/1993 
05/01/1994 
10/01/1994 
11/01/1992 

11/01/1994 
09/01/1993 
ia'01/1994 
09.'01/1993 
12/01/1994 
12/01/1994 
12/01/1994 
10/01/1994 
10/01/1992 
12«1/1993 
06.'01/1992 
06'01/1992 
06/01/1992 

07/01/1993 
09/01/1993 
11/01/1994 

01/01/1995 
03«)1/1994 
01/01/1993 
05«)1/1994 
06/01/1993 
02/01/1995 
06/01/1994 

12/01/1994 


06/01/1994 
11/01/1993 
03/01/1994 

12'01/1992 
12/01/1992 

06/01/1993 

06/01/1993 
02/01/1994 

02/01/1 99J 

10/01/1992 
1 1/01/1 9s34 
07/01/1994 


Estimated 
charge  expi- 
ration date* 


12/01/1998 
09'C1/1999 
09/01/1999 
04/01 '1999 

0601 '1995 
03/01/2004 

1  at)  1/1 997 

10' I  a' 1998 
09'01/1997 
01/01/1998 
03/01/1997 
0301 '2002 
05/01/1993 

05/01/2010 
08/01/2001 
08A)1/2001 
10.'01/1999 
10/01/^999 
11  "01 '2008 
05.31  "2001 
07.'0l/!994 
10/01/1996 
IC'01/1996 
02/01/1994 

02  01/1994 
02  01 '2006 

03'01'2015 
07/01/2005 
12.'3l/2003 

02/01 '2001 
04/01/1997 
05/01/1994 
02/01/1996 
06/01/1994 
06/01/2006 
06/01/1998 

11/01/1997 


09/01/1995 
Q.'-v0i/2003 
12,01/1998 

1Z'01/1998 
12'01/1998 

04 '01/2000 

04/01/'2000 
02;'01/2019 

05/01/2001 

Oa0 1/2002 
04/01/2009 
07/01/1999 


Cumulative  List  of  PFC  Applications  Previously  Approved— Continued 


State;  application  No.,  airport,  city 


Massachusetts 

93-01 -C-OO-BOS,  General  Edward  L.  Logan  International,  Boston  

92-01 -C-OO-ORH,  Worchester  Municipal,  Worchester 

Michigan 

92-01 -C-OO-DTW,  Detroit  Metropolitan-Wayne  County,  Detroit  

92-01 -l-OO-ESC,  Delta  County,  Escanaba 

93-01-C-0O-FNT,  Bishop  International,  Flint  

92-01 -l-OO-GRR,  Kent  County  International,  Grand  Rapids 

92-01 -C-OO-CMX,  Houghton  County  Memorial  Hancock 

94-02-U-OO-CMX,  Houghton  County  Memorial,  Hancock 

93-01-C-OO-IWD,  Gogebk;  County,  Ironwood 

93-01 -C-OO-LAN,  Capital  City,  Lansing 

92-01-l-(iO-MQT,  Marquette  County,  Marquette  

94-02-U-OO-MQT,  Marquette  County,  Marquette 

94-01-C-OO-MKG,  Muskegon  County,  Muskegon 

92-01 -C-OO-PLN,  Pellston  Regional— Emmet  County.  Pellston  

94-02-U-OO-PLN,  Pellston  Regional— Emmet  County,  Pellston  

Minnesota 

93-01 -C-OO-BRD,  Brainerd— Crow  Wing  County  Regional,  Brainerd  .... 

94-01 -C-OO-DLH,  Duluth  International,  Duluth ."! 

94-02-C-OO-INL,  Falls  International,  International  Falls  

92-01 -C-OO-MSP,  Minneapolis-St.  Paul  International,  Minneapolis 

94-02-C-OO-MSP,  Minneapolis-St.  Paul  Intemational.  Minneapolis 

Mississippi 

91-Ol-C-OO-GTR.  Golden  Triangle  Regional,  Columbus 

92-01 -C-OO-GPT,  Gulfport-Biloxi  Regional.  Gulfport-Biloxi 

93-02-C-00-GPT,  Gulfjjort-Biloxi  Regional,  Gulfport-Biloxi 

92-01 -C-OO-PIB,  Hattiesburg-Laurel  Regional,  Hattiesburg-Laurel  

93-01 -C-OO-JAN,  Jackson  International,  Jackson 

92-01 -C-OO-MEI,  Key  Field,  MerkJian  

93-02-C-OO-MEI,  Key  Field,  Meridian  

94-01-C-OO-TUP,  Tupelo  Municipal— CD.  Lemons  Field,  Tupelo  

Missouri 

93-01 -C-OO-SGF,  Springfield  Regional.  SpringfieW 

92-01 -C-OO-STL,  Lamt>ert-St.  Louis  International,  St.  Louis  

Montana 

93-01 -C-OO-BIL,  Billings— Logan  International,  Billings  

93-01 -C-OO-BZN,  Gallatin  Field,  Bozeman  

94-01 -C-OO-BTM,  Bert  Mooney,  Butte  

92-01-C-00-GTF,  Great  Falls  International,  Great  Falls  

93-02-U-OO-GTF,  Great  Falls  International.  Great  Falls  

92-01 -C-OO-HLN,  Helena  Regional,  Helena  

93-01 -C-OO-FCA,  Glacier  Park  International,  Kalispell  

92-01-C-00-MS&,  Missoula  International,  Missoula  

Nevada 

91-01-C-OO-LAS.  McCarran  International,  Las  Vegas 

93-02-C-00-LAS,  McCarran  International,  Las  Vegas 

94-03-U-OO-LAS.  McCarran  International,  Las  Vegas  

93-01 -C-OO-RNO,  Reno  Cannon  International,  Reno 

New  Hampshire 

92-01 -C-OO-MHT,  Manchester,  Manchester  

New  Jersey 

92-01 -C-OO-EWA,  Newark  International,  Newark  

New  York 

93-01 -l-OO-ALB,  Albany  County,  Albany  

93-01 -C-OO-BGM.  Binghamton  Regional/Edwin  A.  Link  FIE,  Bingham- 

ton  r 

92-01 -l-OO-BUF,  Greater  Buffalo  International,  Buffalo  

94-Ol-C-OO-ISP.  Long  Island  MacArthur.  Islip 

92-01 -l-OO-ITH,  Tompkins  County,  Ithaca  

94-02-C-OO-ITH,  Tompkins  County,  Ithaca 

92-01 -C-OO-JHW,  Chautauqua  County /Jamestown,  Jamestown  

92-01 -C-OO-JFK.  John  F.  Kennedy  International,  New  York  

92-01 -C-OO-LGA.  Laguardia,  New  York 


Date 
approved 


08/24/1993 
07/28/1992 


09/21/1992 
11/17/1992 
06/11/1993 
09/09/1992 
04/29/1993 
11/09/1994 
05/11/1993 
07/23/1993 
10/01/1992 
04/06/1994 
02/24/1994 
12/22/1992 
10/ia'1994 

05/25/1993 
07/01/1994 
09/24/1994 
03/31/1992 
05/13/1994 

05/08/1992 
04/03/1992 
11/02/1993 
04/15/1992 
02/10/1993 
08/21/1992 
10/19/1993 
08/03/1994 

08/30/1993 
09  30/1992 

01 ''26/1 994 
05/17/1993 
04/17/1994 
08/2&1992 
05/25/1993 
01/15/1993 
9/29/1993 
06/12/1992 

0224/1 932 
06/07/1993 
04.'20/l994 
10/29 '1993 

10/ 13' 1992 

07;'23/l992 


12/03/1993 

08/1  a  1993 
05/29/1992 
09/23/1994 
09/28/1992 
09/06/1994 
03/19/1993 
07/23/1992 
07/23/1992 


Level 
of  PFC 


Total  approved 
net  PFC 
revenue 


604,794.000 
2.301 ,382 

640,707.000 

158,325 

32,296,450 

12,450.000 

162.986 

0 

74,690 

7,355,483 

459.700 

0 

5,013,088 

440,875 

0 


43.000 

562,248 

243,537 

66,355,682 

113,064,000 


1.693.211 
390.595 
607,817 
119,153 

1.918.855 
122,500 
155.233 
461,000 

1,937.090 
84,607,850 


5,672,136 
4.198.000 
410.202 
3,010,900 
0 
1,056,190 
1,211,000 
1,900.000 


944,028,500 

36,500,000 

C 

34.253.607 


5,461,000 


84.600,000 


40.726.364 

1 ,872,264 

189,873,000 

18,033,985 

1,900,000 

1.344,167 

434.822 

109,980,000 

87,420,000 


Earliest 
charge  ef- 
fective date 


11/01/1993 
10/01/1992 


12/01/1992 
02/01/1993 
09/01/1993 
12/01/1992 
07/01/1993 
02/01/1995 
OaOI/1993 
10/01/1993 
12/01/1992 
07/01/1994 
05/01/1994 
03/01/1993 
01/01/1995 

08'01/1993 
10/01/1994 
12/01/1994 
0-6/01/1992 
OaOI/1994 

08/01/1992 
07/01/1992 
07/01/1992 
07/01/1992 
05/01/1993 
11/01/1992 
11/01/1992 
11/01/1994 

11/01/1993 
12/01/1992 

04/01/1994 
Oa'01/1993 
07/01/1994 
11/01/1992 
101/01/1992 
04/01/1993 
12/01/1993 
09/01/1992 

06/01/1992 
06/01/1992 
07/01/1994 
01/01/1994 


01/01/1993 
10/01/1992 

03/01/1994 

11/01/1993 
Oa'01/1992 
12/01/1994 
01/01/1993 
12/01/1994 
06/01/1993 
10/01/1992 
10/01/1992 


Estimated 
charge  expi- 
ration date* 


I0.'0l/2011 
10/01/1997 

06/01/2009 
08/01/1996 
09/01/2030 
05/01/1998 
01/01/1996 
01/01/1996 
10/01/1998 
03/01/2002 
04/01/1996 
04/01/1996 
05'01/2019 
06/01/1998 
08/01/1997 

1Z'31'1995 
04/01/1996 
12/01/1998 
OaOI/1994 
06/01/1998 

09/01/2006 
12/01/1993 
12/01/1995 
01/01/1998 
04/01/1995 
06/01/1994 
OaOl/1996 
10/01/1999 

10/01/1996 
03'01/1996 

05/31/20C2 
06/01/2005 
05/01/2000 
07/01/2002 
07/01  '2002 
12/01/1999 
11/01/1999 
OaOI/1997 

02.'01/2014 
09/01/2014 
09/01/2014 
05/01 '1999 

03'01/1997 

08'0i/i995 

04/01/2005 

11/01/1997 
03.'0 1/2026 
12/31/2006 
01/01/1999 
01/01/2004 
06/01.1996 
OaOI/1995 
0a'01/l9S5 


3918 


JMI 


-O-00-f*LB 
-C-OO-SLK 


93-01 
94-01 
92-01 -C-OO-HPN 


94-01-C-00-J<\ 
93-01 


93-03-U-OO-CMH 
94-02-C-OO-  DAY. 


92-0l-C-OO-L>W 


92-01-MX)-1UL 
93-02-U-OO-rUL 
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Cumulative  List  of  PFC  Applications  Previously  Approved— Continued 


State:  appltcatton  No.,  airport,  crty 


Clinton  County.  Ransburgh  

Adirondack,  Saranac  Lake  

4.  Westchester  Coaity.  White  Plain.s 

North  Carolina 


VL.  Asheville  Regional.  Asheville 

-C-00-|LM.  New  Hanover  International.  Wilmington  

North  Dakota 

92-01 -C-00-JGFK.  Grand  Forks  International.  Grarxj  Forks 

93-01-C-00-f«3T,  Minot  International.  Minot  

Ohio 

92-01 -C-OO-tAK,  AkrorvCanton  Regional.  Akron  „ 

92-01 -C-OO-PLE.  Ctevetend— Hopkins  International.  Clevelan.d  . 

Cievetand — Hopkins  International.  Clevelarxj  . 

92-01 -l-OO-dMH,  Port  Cotumbus  International.  Columbus 

93-02-l-OO-QMH.  Port  Colurnbus  International,  Columbus  

Port  Columbus  International.  Columbus  

Jarr«s  M.  Cox  Dayton  International.  Dayton  .. 

93-01 -C-OO-frOL,  Toledo  Express.  Toledo - 

94-01 -C-OO-^NG.  Youngstown — Warren  Regional.  Youngstown 

Oklahoma 


Lawton  Municipal.  Lawton 

Tulsa  International.  Tulsa  .... 

Tiilsa  International.  Tulsa  .. 


93-01 -C-OQ-feUG. 
93-01 -C-OO-^FR. 
93-01 -C-OO-DTH. 
92-01-C-OO-PDX. 
94-02-C-00-PDX. 
93-01 -C-00-  =<DM. 


92-01-1 
92-01 


1-00-/ BE 


-C-OO-ftDO 


AHerTtown-BeJhlehem-Easton,  Allentown  

Altoona — Belair  County.  Altonna  

94-01-C-OO-pUJ.  OU  Bois— Jefferson  County,  Du  Bois _ 

Ene  International.  Erie _ 

Johnstown — Cambria  County.  Johnstown  

Lancaster.  Lancaster  

-OO-f'HL.  Philadelphia  Internatkjnal,  Philadelphia  _ 

Philadelphia  International,  Philadelphia 

,  Readirig  Regional/Carl  A.  Spiaatz  Field.  Reading  

.iNV,  University  Park.  Stale  College  

'/P.   Wilkes-Barre/Scranton   International.   Wilkes-Barre/ 


92-OI-C-OO-ERI, 
93-01 -C-00- JST. 
-C-OO-LNS 


94-01 
92-01-1 

93-02-U-OO-pHL 
94-01 -C-00- RDG 
92-01 -C-OO-Li 
93-01-G-00-|a 
Scranton 


Rhode  Island 

93-OI-C-OO-f'VD.  Theodore  F.  Green  State.  Providence 

South  Carottru 

-C-OO-tAE.  Columbia  Metropolitan.  Columba 

Hifton  Head.  Hilion  Head  Island    


93-01 
93-01 


-C-00-J9J 


i-c-oo-:;ha 


93-01 

93-01 -C-OO- 
92-01 -l-00-flEM 


93-02-C-OO-  S^EM 


93-02-C-OO-  ^US, 
94-01 -C-00- 3PT. 
93-01-C-00-3RP 
94-01-O-OO-DFW 
92-01 -G-OO-LE, 
93-01 -I-OO-IRD 
93-01-C-0O-  lBB 
94-02-U-OO-  LBB 
92-01 -MXMIAF. 


Oregon 

Mahlon  Sweet  Fiekl,  Eugene  .- 

Medtord — Jackson  County.  Medlord 
North  Bend  Municipal.  North  Bend  ... 

Portland  tnterr>at»onal,  Portland 

Portland  Interrational.  Portland 

Roberts  Fiekl  Red.Tiond  


Pennsylvania 


Tenr>essee 


Lovell  FiekJ.  Chattanooga  

rYS.  McGhee  Tyson,  Knoxville 

Memphis  international.  Memphis  .. 
,  Mennpnls  International.  MempTiis 
92-01 -C-OO-pNA.  Nashville  international.  Nashville  . 


Texas 


Robert  Mueller  Municipal.  Austin  

Jefferson  County,  BeaumonlPort  Arthur  

Corpus  Christi  International,  Corpus  Chnsti  

,  Dallas'Forth  Worth  Internationa!.  Dallas/Fort  Worth 

Killeerr  Municipal .  K^l'een  

Laredo  International.  Laredo 

.  LutJtxjck  International.  Lubtiock 

.  Lubbock  International.  Lubbock , 

Midland  International,  Midland 


Date 
approved 


04/30/1993 
05/1 8/' 1994 
11/09/1992 

09/19/1994 
11/02/1993 

11/16/1992 
12/15/1993 

06/30/1992 
09/01/1992 
02/02/1994 
07/14/1992 
07/19/1993 
10/27/1993 
07/25/1994 
06/29/1993 
02,'22'1994 

05/08/1992 
05/11/1992 
10/18/1993 

0a31/1993 
04/21/1993 
11/24/1993 
04^08/1992 
07/12/1994 
07/02/1993 

08/28/1992 
02/03/1993 
09/29/1994 
07/21/1992 
08/31/1993 
11/09/1994 
06/29/1992 
05/14/1993 
09/16/1994 
0&'28/1992 

d9'24/1993 

11/30/1993 

Oa  23/ 1993 
11/19/1993 

04  26/199'i 
ia'06/1993 
05/28/1992 
01/14/1994 
1009/1992 

06  04.1993 
0603/1994 
12,-29;  1993 
02/17/1994 

10*201992 

07  23/1993 
07,'09/1993 
02/15/1994 
10/1&'1992 


Level 
of  PFC 


3 
3 
3 

3 
3 

3 
3 

3 
3 
3 
3 
3 
3 
3 
3 
3 

3 
3 
3 

3 

31 
3 
3 
3 

3 

3 
3 
3 
3 
3 
3 
3 
3 
3 
3 


Total  approved 
net  PFC 
revenue 


227,830 

121,952 

27.883,000 


4,909,314 
1,505.000 


1,016.509 
1 .569.483 


3,594,000 

34.000.000 

0 

7,341,707 

16.270,256 

0 

?3.467.251 

2.750,896 

351,180 


482.135 

9.717.000 

0 


3.729,699 

1.066,142 

182.044 

17,961,850 

53,653.440 

1,191,552 

3.778.111 
198.000 
292,195 

1.997,885 
307,500 

1,750.800 

76.169.000 

0 

600.750 

1.495.974 

2.359.566 

103,883,286 

32,969,942 
1.542.300 

7.177.253 

5,681,615 

26.000.000 

24.026,000 

143.358,000 


6.;  81. 500 

563.126 

5,540.745 

; !  5.000,000 

243.339 

!  1.983,000 

10,699.749 

0 

35,529,521 


Earliest 
charge  ef- 
fective date 


07/01/1993 
08/01/1994 
02'01/1993 

12/01/1994 
02/01/1994 

02/01/1993 
OaOI/1994 

09/01/1992 
11/01/1992 
05/01/1994 
10/01/1992 
02/01/1994 
10/01/1992 
10.'01/1994 
09/01/1993 
05/01/1994 

08/01/1992 
08«1/1992 
02/01/1994 

11/01/1993 
07/01/1993 
02/01/1994 
07/01/1992 
11/01/1994 
1  aw /1 993 

11/01/1992 
05/01/1993 
12.'01/1994 
10/01/1992 
11/01/1993 
02/01/1995 
09/01/1992 
08/01/1993 
12/01/1994 
11/01/1992 

12/01/1993 
02'01/1994 

11.01/1993 
02,01/1994 

07.01/1994 
01/01/1994 
OaOI/1992 
04/01/1994 
01/01/1993 

11/01/1993 
09,01/1994 
03:01/1994 
07/01/1994 
01/01/1993 
10/01/1993 
10/01/1993 
05/01/1994 
01/01/1993 


Estimated 
charge  expi- 
ration date' 


01/01/1998 
01, 01, 2003 
06/01/2022 


11/01.2000 
08,01/1997 


02/01/199/ 
OaOl/1999 


0801/1996 
11.01/1995 
11/01/1995 
0301/1994 
09.01/1996 
09/01/1996 
10/01/2001 
09/01/1996 
07/01/1996 


04/01/1996 
08/01/1995 
08/01/1995 


11/01/1998 
11/01/1995 
01/01/1998 
07/01/1994 
09/01/1999 
03/01/2000 

04/01/1995 
02/01/1996 
07,01/1997 
06/01/1997 
02/01/1998 
02/01/2015 
07/01/1995 
07,01/1995 
0aO1'1S98 
07/01/1997 

0601/1997 
08/01/2UM 


09/01. '2008 
0301,'1999 


10/01/2002 
01/01/1997 
1201/1994 
10/01/1999 
02  01 '2004 


01 /O'' /1 995 
11/01/1996 
01/01/1998 
02/01/1996 
1101/1994 
0901/2013 
02/012000 
02,01/2000 
01/01 '2013 


CUMULATIVE  List  of  PFC  Applications  Previously  Approved— Continued 


State;  application  No.,  airport,  city 


94-02-U-OO-MAF,  Midland  International.  Mklland 

93-01 -C-00-SJT,Mathis  FieW,  San  Angelo 

93-01-C-OO-TYR.  Tyler  Pounds  FieW,  Tyler 

94-01 -C-OO-VCT,  Victoria  Regional.  Vctoria  , 

Utah 

94-01-C-OO-SLC,  Salt  Lake  City  Intemational,  Salt  Lake  City 

Virginia 

92-01-I-O0-CHO,  Chariottesvilte-Albemarle,  CharoltfesvHIe 

92-02-U-00-CHO.  Charlottesville-Albemarle,  Charlottesville  

93-03-U-OO-CHO.  Charlottesville-Albemarle,  Charlottesville  

94-04-C-00-CHO,  Charlottesville-Albemarle,  Charlottesville  

94-01-C-0&-RIC,  Richmond  Intemational  (Byrd  Field),  Richmond  .... 
93-01 -C-OO-IAD,  Washington  Dulles  International,  Washington,  DC 

93-01 -C-OO-DCA,  Washington  National,  Washington,  DC  

94-01-U-00-DCA,  Washington  Natkjnal,  Washington,  DC  


Washington 

93-01-C-OO-BLI,  Bellingham  International,  Bellingham 

94-02-C-OO-BLI,  Bellingham  International,  Bellingham 

93-01 -C-OO-PSC,  TrI-Cities,  Pasco 

93-01 -C-OO-CLM,  William  R  FairchJW  Intemational,  Port  Angeles 

94-01 -C-OO-PUW,  Pullman-Moscow  Regkjnal,  Pullman 

92-01 -C-OO-SEA,  SeatUe-Tacoma  Intemational,  Seattle 

93-02-C-OO-SEA,  Seattle-Tacoma  Intemational  Seattle 

93-01-C-00-GEG,  Spokane  International,  Spokane  

93-01 -l-OO-ALW,  Walla  Walla  Regional.  Walla  Walla 

93-01 -C-OO-EAT,  Pangbom  Fiekl,  Wenatchee 

92-01 -C-OO-YKM.  Yakima  Air  Tenninal,  Yakima  

94-02-C-OO-YKM,  Yakima  Air  Tenninal,  Yakima  


West  Virginia 

93-01-C-OO-CRW,  Yeager,  Charleston  

93-01-C-OO-CKB,  Benedum,  Clarksburg 

92-01-C-00-MGW,  Morgantown  Muni-Walter  L.  Bill  Hart,  Morgantown 
94-02-C-OO-MGW,  H^rgantown  Muni-Walter  L.  Bill  Hart,  Morgantown 

Wisconsin 

94-01 -C-OO-ATW.  Outagamie  County,  Appleton  

92-01 -C-OO-GRB,  Austin  Straubel  Intemational,  Green  Bay 

94-01 -C-OO-LSE,  La  Crosse  Municipal,  La  Crosse  

93-01 -C-OO-MSN,  Dane  Coun^y  Regkjnal— Truax  FiekJ,  Madison 

93-01 -C-OO-CWA,  Central  Wisconsin,  Mosinee 

93-01 -C-OO-RHI,  Rhinelander— Oneida  County,  Rhinelander 

Wyoming 

93-01-C-O0-CPR,  Natrona  County  Intemational,  Casper 

93-01 -C-OO-CYS,  Cheyenne,  Cheyenne  

93-01 -l-OO-GCC,  Gillette— Campbell  County,  Gillette 

93-01 -C-OO-Jac,  Jackson  Hole,  Jackson  


Guam 

92-01 -C-OO-NGM,  Agana  Nas,  Agana 

93-02-C-00-NGM,  Agana  Nas,  Agana 

Puerto  Rico 

92-01-C-OO-BQN,  Rafael  Hernandez,  Aguadilla 

92-01 -C-OO-PSE,  Mercedita,  Ponce  

92-91 -C-OO-SJU,  Luis  Munoz  Marin  International,  San  Juan  ... 
93-02-U-00-SJU.  Luis  Munoz  Marin  Internationa,  San  Juan  .... 

Virgin  islands 

92-01 -l-OO-STT,  Cyril  E.  King,  Chariotte  Amalie 

92-01-l-OO-STX,  Alexander  Hamilton,  Christiansted  St.  Croix  .. 
94-02-U-OO-STX,  Alexander  Hamilton,  Christiansted  St.  Croix 


Date 
approved 


04/14/1994 
02/24/1993 
12/20/1993 
08/25/1994 

10/01/1994 

06/11/1992 
12/21/1992 
10/20/1993 
10/12/1993 
02/04/1994 
10^18/1993 
08/16/1993 
04/06/1994 

04/29/1993 
10/05/1994 
08/03/1993 
05/24/1993 
03/22/1994 
08/1 3'1 992 
10/25/1993 
03'23/1993 
08/03/1993 
05/26/1993 
11/10/1992 
09/22/1994 

05/28/1993 
12/29/1993 
09/03/1992 
09/16/1994 

04/25/1994 
12/28/1992 
04/06/1994 
06/22/1993 
08/10/1993 
08/04/1993 

06/14/1993 
07/30/1993 
06/23/1993 
05/25/1993 

11/10/1992 
02/25/1994 

12/29/1992 
12/29/1992 
12/29/1992 
12/14/1993 

12/08/1992 
12/08/1992 
11/28/1994 


Level 
of  PFC 


2 
2 
2 
2 

3 
3 
3 
3 

3 

3 
3 
3 
1 
3 
3 
3 
3 
3 
3 
3 

3 
3 
3 
2 

3 
3 
3 
3 
3 
3 

3 
3 
3 
3 

3 
3 

3 
3 
3 
3 

3 
3 
3 


Total  approved 
net  PFC 
revenue 


0 
873.716 
819.733 
195,960 

65,177.790 


255,559 

0 

0 

117,914 

30,976,072 

199,752.390 

166.739.071 

0 


366,000 

732,000 

1,230,731 

52,000 

169.288 

28,847,488 

47,500,500 

15.272,000 

1.187.280 

280.500 

416.256 

14,745 

3,254,126 

105.256 

55.500 

222,500 

3,233,645 
8,140,000 

795,299 
6.746.000 
7,725,600 

167.201 

506,144 

742,261 

331.640 

1,081,183 


5.632,000 
258,408,107 


1,053,000 

866,000 

49.768,000 

0 


3.871,005 

2,280.465 

0 


Earliest 
charge  ef- 
fective date 


07/01/1994 

05/01/1993 

03/01/199 

12/01/1994 

12/01/1994 

09/01/1992 
09/01/1992 
01/01/1994 
01/01/1995 
05/01/1994 
01/01/1994 
11/01/1993 
07/01/1994 

07/01/1993 
01/01/1995 
11/01/1993 
08/01/1993 
06/01/1994 
11/01/1992 
01/01/1994 
06«)1/1993 
11/01/1993 
08/01/1993 
02/01/1993 
04/01/1995 

08/01/1993 
04/01/1994 
12/01/1992 
12/01/1994 

07/01/1994 
03/01/1993 
08.01/1994 
09/01/1993 
11/01/1993 
11/01/1993 

09/01/1993 
11/01/1993 
09/01/1993 
08/01/1993 


02/01/1993 
05/01/1994 


03/01/1993 
03/01/1993 
03/01/1993 
03/01/1994 


03/01/1993 
03/01/1993 
02/01/1995 


Estimated 
charge  expi- 
ration dat"* 


01/01/2013 
11/01/1998 
07/01/1998 
10/01/1997 


05/01/1998 


11/01/1993 
11/01/1993 
11/01/1993 
11/01/1993 
08/01/2005 
11/01/2003 
11/01/2000 
11/01/2000 


01/01/1995 
01/01/1997 
11/01/1996 
08/01/1994 
01/01/1998 
01/01/1994 
01/01/1996 
12/01/1999 
11/01/2014 
10/01/1995 
04/01/1995 
06/01/1995 


04/01/1998 
04/01/1996 
01/01/1994 
12/01/1999 

09/01/2000 
03/01/2003 
08/01/1997 
03/01/1998 
11/01/2012 
04/01/1996 

10/01/1996 
08/01/2000 
09/01/1999 
02/01/1996 

06/01/1994 
06/01/2021 

01/01/1999 
01/01/1999 
02/01/1997 
02,01/1997 


02,01/1995 
05/01/1995 
05/01/1995 


•The  estimated  charge  expiratwn  date  is  subject  to  change  due  to  the  rate  of  collection  and  actual  allowable  project  costs. 
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BILLING  CODE    i910-13-M 


Federal  Highway  Administration 

Environmental  Impact  Statement;  Blue 
Earth,  Stee|e  and  Waseca  Counties, 
Minnesota 

agency:  Feheral  Highway 
Administraion  (FHWA),  DOT. 
ACTION:  Nol  ice  of  intent. 
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Ihel 


ac  vise  I 


FHWA  is  issuing  this 
the  public  that  an 
ironmeital  Impact  Statement  is 
prepa  red  as  part  of  the  U.S.  14 
Stydy  for  a  transportation 
project  in  Blue  Earth, 
'  Vasceca  Counties. 


summary: 
notice  to 
Envi 
being 
Corridor 
improvement 
Steele  and 
Minnesota 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr  James  McCarthy,  Design  Engineer. 
U.S.  Department  of  Transportation. 
Federal  Hig  iway  Administration,  Suite 
490  Metro  Jquare  Building.  Saint  Paul. 
Minnesota  »5101,  telephone  number 
(612)  290-2  241.  Mr.  Curt  Fakler,  Project 
Mjmager.  V  innesota  Department  of 
Transportation.  District  7,  501  South 
Victory  Dri'^e.  P.O.  Box  4039.  Mankato. 
Minnesota  I  i6001-4039.  telephone 
number  (507)  389-6011. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  p:  oject  is  identified  as  State 
Project  (SP;  8837-81003  and  involves 
improveme  its  to  the  existing  two-lane 
roadway  in  Blue  Earth.  Steele  and 
Waseca  Coj  unties.  The  corridor  limits 
are  on  U.S.  14  from  the  east  junction  of 
the  T.H.  60  to  1-35  in  Owatonna.  The 
total  length  of  the  corridor  study  is  50 
Kilometers.  The  proposed 
improveme  its  are  considered  necessar>' 
to  meet  cur  ent  and  projected  traffic 
volumes  on  the  U.S.  14  Corridor.  Build 
alternatives  being  considered  include 
reconstruct  on  along  the  present  U.S.  14 
with  the  upgraded  2-Lane  roadway, 
divided  4-1  ane  reconstruction  of  the 
U.S.  14  wit  1  bypasses  of  the  Cities  of 
Janesville  aid  Waseca,  and  a  new  4- 
Lane  alignr  lent  between  Waseca  and 
Owatonna  i  ipproximately  four 
kilometers  >outh  of  the  present  U.S.  14 

The  Mini  lesota  Department  of 
Transportal  ion  held  a  Public  Scoping 
Meeting  on  May  20.  1993,  and  a  Public 
Informatior  Meeting  on  August  5.  1993. 
The  Scopin  5  Document/Draft  Scoping 
Decision  (/^pril  1993)  and  Scoping 
Decision  (N  arch  1994)  documents  have 
been  sent  t(  1  Federal.  State  and  local 
agencies  th  it  may  have  an  interest  in  the 
project  to  ii  iform  them  of  the  proposed 
project  and  scoping  meeting,  to  solicit 
their  comm  ents  and  concerns,  and  to 
mform  ther  i  of  the  alternatives  being 


JMI 


considered  in  the  Environmental  Impact 
Statement.  During  the  initial  scoping 
process  three  alternate  new  alignments 
for  U.S.  14  were  eliminated  due  to 
impacts  or  inadequate  performance.  The 
Draft  Environmental  Impact  Statement 
is  expected  to  be  available  for  review  in 
the  Spring  of  1995. 

Issued  on:  January  6. 1995. 
James  A.  Cheattham, 

Acting  Division  Administrator.  St.  Paul. 

!^tinnesota. 

jFR  Doc.  95-1228  Filed  1-18-95;  8:45  am] 

BILLING  CODE  4910-22-M 


National  Highway  Traffic  Safety 
Administration 

(Docket  No.  94-101;  Notice  2] 

Decision  that  Nonconforming  1991 
Toyota  Land  Cruiser  Multi-Purpose 
Passenger  Vehicles  are  Eligible  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Notice  of  decision  by  NHTSA 
that  nonconforming  1991  Toyota  Land 
Cruiser  multi-purpose  passenger 
vehicles  (MPVs)  are  eligible  for 
importation. 

SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1991  Toyota 
Land  Cruiser  MPVs  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  they  are 
substantially  similar  to  be  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States  and 
certified  by  it  manufacturer  as 
complying  with  the  safety  standards 
(the  U.S. -certified  version  of  the  1991 
Toyota  Land  Cruiser),  and  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATES:  This  decision  is  effective  January 
19.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler.  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 


motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  They  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Champagne  Imports,  Inc.  of  Lansdale. 
Pennsylvania  (Registered  Importer  R- 
90-009)  petitioned  NHTSA  to  decide 
whether  1991  Toyota  Land  Cruiser 
MPVs  are  eligible  for  importation  into 
the  United  States.  NHTSA  published 
notice  of  the  petition  on  November  21. 
1994  (59  FR  60043)  to  afford  an 
opportunity  for  public  comment.  The 
reader  is  referred  to  that  notice  for  a 
thorough  description  of  the  petition.  No 
comments  were  received  in  response  to 
the  notice.  Based  on  its  review  of  the 
information  submitted  by  the  petitioner, 
NHTSA  has  decided  to  grant  the 
petition. 

Vehicle  Eligibility  Number  of  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entr>'.  VSP  102  is  the  vehicle 
eligibility  number  assigned  to  vehicles 
admissible  under  this  decision. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing.  NHTSA  hereby  decides  that  a 
1991  Toyota  Land  Cruiser  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  substantially  similar  to  a 
1991  Toyota  Land  Cruiser  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  49  U.S.C.  30115,  and  is  capable 
of  being  readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 


Issued  on:  January  12,  1995. 
William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
IFR  Doc.  95-1267  Filed  1-18-95;  8:45  am) 

BILLING  CODE  491fr-S9-M 

[Docket  No.  94-91 ;  Notice  2] 

Decision  That  Nonconforming  1989 
Toyota  Land  Cruiser  Multi-Purpose 
Passenger  Vehicles  are  Eligible  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  decision  by  NHTSA 
that  nonconforming  1989  Toyota  Land 
Cruiser  Multi-purpose  passenger 
vehicles  (MPVs)  are  eligible  for 
importation. 

SUMMARY:  This  notice  aimounces  the 
decision  by  NHTSA  that  1989  Toyota 
Land  Cruiser  MPVs  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  they  are 
substantially  similar  to  a  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States  and 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards 
(the  U.S. -certified  version  of  the  1989 
Toyota  Land  Cruiser),  and  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATE:  This  decision  is  effective  January 
19, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 


NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Champagne  Imports,  Inc.  of  Lansdale, 
Pennsylvania  (Registered  Importer  R- 
90-009)  petitioned  NHTSA  to  decide 
whether  1989  Toyota  Land  Cruiser 
MPVs  are  eligible  for  importation  into 
the  United  States.  NHTSA  published 
notice  of  the  petition  on  November  21, 
1994  (59  FR  60040)  to  afford  an 
opportunity  for  public  comment.  The 
reader  is  referred  to  that  notice  for  a 
thorough  description  of  the  petition.  No 
comments  were  received  in  response  to 
the  notice.  Based  on  its  review  of  the 
information  submitted  by  the  petitioner, 
NHTSA  has  decided  to  grant  the 
petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entrj' 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP  101  is  the  vehicle 
eligibility  number  assigned  to  vehicles 
admissible  under  this  decision. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that  a 
1989  Toyota  Land  Cruiser  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  substantially  similar  to  a 
1989  Toyota  Land  Cruiser  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  49  U.S.C.  §30115.  and  is  capable 
of  being  readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Authority:  49  U.S  C.  30141  (aHl)(A)  and 
(b)(1):  49  CFR  593.8:  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  January  12. 1995. 
William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
IFR  Doc.  95-1266  Filed  1-18-95:  8:45  am] 
BILLING  CODE  4910-6»-M 


DEPARTMENT  OF  THE  TREASURY 
[Treasury  Directive  12-32] 

Delegation  of  Authority  Concerning 
Personnel  Security 

Dated:  January  10. 1995. 

1.  Delegation.  The  Director,  Office  of 
Security,  serves  as  principal  adviser  to 
the  Assistant  Secretary  (Management) 
for  carrying  out  the  Department's 
personnel  security  program  pursuant  to 
Executive  Order  (E.O.)  10450.  and  is 
delegated  the  authority  and 
responsibility  for  the  functions 
pertaining  to  jjersonnel  security 
throughout  the  Department,  except  for 
any  matter  in  which,  by  law  or 
regulation  of  outside  agencies,  the 
personal  decision  of  the  head  of  the 
agency  is  required. 

2.  Redelegation. 

a.  The  Director.  Office  of  Security, 
shall  redelegate  to  bureaus  heads  and 
the  Inspector  General  the  authority  for 
performing  the  operating  functions 
relating  to  personnel  security,  including 
(except  as  stated  in  j>aragraph  4(e))  the 
designation  of  position  sensitivity  and 
granting  of  security  clearances. 

b.  Any  authority  so  delegated  to  a 
bureau  head  or  the  Inspector  General 
may  be  further  redelegated,  with  the 
concurrence  of  the  Director.  Office  of 
Security,  within  bureau  headquarters 
and  the  Office  of  Inspector  General. 

c.  The  Assistant  Director  (Personnel 
Security).  Office  of  Security,  shall 
perform  the  operating  functions  relating 
to  personnel  security  for  the 
Departmental  Offices. 

3.  Responsibilities.  The  Director. 
Office  of  Security  shall: 

a.  define  the  operating  functions  and 
responsibilities  relating  to  personnel 
security  and  prescribe  uniform  policies 
and  general  procedures  in  Treasury 
Department  Publication  (TD  P)  71-10, 
"Department  of  the  Treasury'  Security 
Manual;" 

b.  represent  the  Department  on  all 
interagency  committees  and  perform 
liaison  functions  with  Federal  agencies 
and  the  White  House  concerning 
personnel  security  matters; 

c.  represent  the  Department  in 
Intelligence  Community  activities 
reporting  through  and  OPI:  Office  of 
Security  when  so  designated  by  the 
Special  Assistant  to  the  Secretary 
(National  Security): 

d.  provide  liaison  between  the 
Department  of  the  Treasury'  and  the 
Department  of  Energy  on  all  matters 
pertaining  to  security  clearances  for 
access  to  information  designated 
"Restricted  Data"  or  "Formerly 
Restricted  Data"  pursuant  to  the  Atomic 
Energy  Act  of  1954;  and 
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Authority,  and  Order  of  Succession  in 
the  Department  of  the  Treasury." 

f.  TO  102-01,  "Delegation  of 
Authority  Concerning  Personnel 
Management." 

6.  References. 

a.  TD  P  71-10,  "Department  of  the 
Treasury  Security  Manual." 

b.  The  Atomic  Energy  Act  of  1954,  as 
amended. 

c.  The  Freedom  of  Information  Act 
and  the  Privacy  Act  (5  U.S.C.  552  and 
552a). 

d.  TO  113-01,  "Agreements  and 
Arrangements  with  Intelligence 
Community  Agencies,  and  Other 
Responsibilities  of  the  Special  Assistant 
to  the  Secretary  (National  Security)." 

7.  Cancellations.  The  following 
Treasury  Directives  (TD)  are 
superseded. 

a.  TD  12-32,  "Delegation  of  Authority 
Concerning  Personnel  Security."  dated 
January  29,  1987. 

b.  TD  12-33,  "Restricted  and 
Formerly  Restricted  Data,"  dated 
January  29, 1987 

8.  Expiration  Date.  This  Directive 
expires  three  years  after  the  date  of 
issuance  unless  cancelled  or  superseded 
by  that  date. 

9.  Office  of  Primary  Interest.  Office  of 
Security,  Office  of  the  Assistant 
Secretary  (Management)/Chief  Financial 
Officer. 

George  Muiioz, 

Assistant  Secretary  (Management)/Chief 

Financial  Officer. 

|FR  Doc.  95-1314  Filed  1-18-95;  8:45  ami 

BILUNG  CODE  4810-2S-P 


Customs  Service 

[T.D.  94-8] 

License  Cancellation 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that, 
pursuant  to  19  CFR  lll.SKa).  the 
following  Customs  broker  license  has 
been  cancelled  due  to  the  death  of  the 
broker.  This  license  was  issued  in  the 
New  York  district. 

Roland  Angel — license  no.  4325. 

Dated:  )anuary  12. 1993. 
Philip  Metzger, 

Director.  Office  ofTmde  Operations. 
[FR  Doc.  95-1312  Filed  1-18-95;  8:45  ami 
BILLING  CODE  482(M>2-M 


[T.D.  95-9] 

I 
Delegation  Order  Relating  to  Test  of 
Customs  Management  Center  Concept 

AGENCY:  U.S.  Customs  Service.  | 

Department  of  the  Treasury. 
ACTION:  Notice  of  Delegation  Order. 

SUMMARY:  This  document  provides 
notice  that  the  Commissioner  of 
Customs  has  delegated  expanded 
authority  to  the  Port  Directors  and 
Fines,  Penalties,  and  Forfeiture  Officers 
in  the  Districts  of  San  Diego,  New 
Orleans,  and  Mobile  wi\h  regards  to 
their  day-to-day  operations  in  order  to 
facilitate  prototype  testing  of  Customs 
Management  Center  ("CMC")  concept. 
In  addition,  certain  authority  of  the 
Regional  Commissioners  for  the  Pacific 
and  South  Central  Regions  to  respond  to 
supplemental  petitions  is  delegated  to 
the  Fines,  Penalties,  and  Forfeitures 
Regional  Coordinators  in  the  Southwest 
and  Southeast  Regions.  The  Delegation 
Order  does  not  eliminate  the  offices  of 
District  Director  or  Regional 
Commissioner  and  it  does  not  affect  the 
processing  of  merchandise. 
EFFECTIVE  DATE:  The  delegations  are 
effective  as  of  January  16.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Dore.  Office  of  Field  Operations. 
202-927-6871. 

Dated:  January  13,  1995. 
George  J.  Weise, 

Commissioner  of  Customs. 

SUPPLEMENTARY  INFORMATION:  On 
January  13,  1995,  the  Commissioner  of 
Customs  approved  the  following 
delegation  of  authority: 

Pursuant  to  Reorganization  Plan  No.  1  of 
1965.  (30  FR  7035).  Reorganization  Plan  No 
26  of  1950  (3  CFR  Ch  III),  section  1  of  the 
Act  of  August  1. 1914.  as  amended  38  Stat. 
623  (19  use  §  2).  Executive  Order  No.  10289. 
September  17. 1951  (3  CFR  Ch  II),  and  the 
authority  delegated  to  me  by  Treasury 
Department  Order  165,  Revised  (T.D.  53654, 
19  F.R.  7241).  as  amended,  for  the  period 
beginning  on  January  16. 1995  and  ending  on 
September  30. 1995,  it  is  hereby  ordered  that: 

Sec.  1     SUBJECT  to  the  following 
exceptions,  in  addition  to  the  district 
director,  any  Port  Director  in  the  Customs 
Districts  of  San  Diego.  California,  New- 
Orleans.  Louisiana,  and  Mobile.  Alabama  is 
authorized  to  p)erform  all  functions  required 
by  the  Customs  Regulations  to  be  performed 
by  the  District  Director.  This  delegation  only 
affects  areas  and  ports  within  the  Customs 
Districts  of  New  Orleans.  Louisiana;  Mobile. 
Alabama;  and  San  Diego.  California. 

Note  1:  Where  the  Fines.  Penalties,  and 
Forfeitures  Officer  of  New  Orleans.  Louisiana 
is  mentioned,  that  individual  may  perform 
the  function(s)  specified  for  the  ports  of  New 
Orleans.  LA:  Baton  Rouge.  LA;  Chattanooga. 
TN;  Gramercy.  LA;  Greenville.  MS; 


Knoxville.  TN:  Lake  Charles,  LA;  Little  R«rk- 
North  Little  Rock,  AR;  Memphis.  TN; 
Memphis,  TN;  Morgan  City,  L.A;  Nashville. 
TN;  Shreveport-Bossier  City,  LA:  .ind 
Vicksburg.  M.S. 

Note  2:  Where  the  Fines,  Penalties,  and 
Forfeitures  Officer  of  Mobile.  Alabama  is 
mentioned,  that  individual  may  perform  the 
function(s)  specified  for  the  ports  of  Mobile, 
AL;  Birmingham,  AL;  Gulfport,  MS; 
Huntsville,  AL;  and  Pascagoula,  MS. 

Note  3:  Where  the  Fines.  Penalties,  and 
Forfeitures  Officer  of  San  Diego,  California  is 
mentioned,  that  individual  may  perform  the 
function(s)  specified  for  the  ports  of  San 
Diego,  CA;  Andrade,  CA;  Calexico,  CA;  and 
Tecate,  CA. 

1.  Part  10 — Articles  Conditionally  Free, 
Subject  to  Reduced  Rate,  etc. — In  addition  to 
the  district  directors,  the  following  decisions 
and/or  actions  required  by  Part  10  of  the 
Customs  Regulations  to  be  made  or  taken  by 
the  district  director  may  be  made  or  taken 
only  by  the  Port  Directors  of  Calexico  and 
Tecate: 

A.  §S  10.31,  10.37,  and  10.39— Issues 
relating  to  Temporary  Importation  Bonds 
(TIB). 

B.  §  10.183— Issues  relating  to  Blanket 
certification  in  each  district  for  importation 
of  civil  aircraft  parts. 

2.  Part  12— Special  Classes  of 
Merchandise — Except  as  noted,  in  addition  to 
the  district  directors,  the  following  decisions 
and/or  actions  required  by  Part  12  of  the 
Customs  Regulations  to  be  made  or  taken  by 
the  district  director  may  be  made  or  taken 
only  by  the  Port  Directors  in  Calexico  and 
Tecate: 

A.  §  12.8 — Settle  liquidated  damage  claims 
up  to  S20.000  for  inspection  of  meat.  Except 
that  authority  for  settlement  of  liquidated 
damage  claims  up  to  S20.000  in  the  districts 
of  New  Orleans  and  Mobile  may  also  Ik 
taken  by  the  Fines.  Penalties,  and  Forfeiture 
Officers  in  those  districts. 

B.  §  12.39— Assess  liquidated  damages  for 
unfair  competition. 

C.  §  12.42 — Receive  allegations  of 
importations  produced  under  conditions  of 
forced  labor 

D.  §  12.45— Report  to  the  United  States 
Attorney  regarding  prison-labor  products. 

E.  §  12.73 — Release  a  vehicle  under  bond. 

F.  §  12.80 — Release  a  vehicle  undur  bond. 

G.  §  12.83 — Release  a  boat  under  bond. 
H.  §  12.91 — Release  electronic  prodncts 

imder  bond. 

I.  §12. 104c — Make  decisions  concerning 
salisfactor\'  evidence  for  importation  of 
cultural  property. 

J.  §  12.107 — Make  dec  isions  «;onr.erning 
satisfactoiy  evidence  for  importation  of  Pre- 
Columbian  Art. 

K.  §  12.116. 117— Make  decisions 
c:onccrning  release  of  pesticides  and  devices 
under  bond — sampling. 

L.  §12.122 — Make  dec:isions  concerning 
grounds  to  believe  that  a  shipment  is  not  in 
compliance  with  the  Toxic  Substances 
Control  Act. 

M.  S§  12.130  and  12.132— Make  textile 
country  of  origin  determinations. 

3.  Port  IR — Transportation  in  Bond  and 
Merchandise  in  Transit — §  18.8 — In  addition 
to  the  district  directors,  canc;ellation  of 


liquidated  damages  up  to  SIOO.OOO  may  only 
be  performed  by  the  Fines,  Penalties,  and 
Forfeiture  Officers  in  New  Orleans  and 
Mobile  and  the  Port  Din;c:tnrs  in  Calexico  and 
Tecate. 

4.  Part  24 — Customs  Financial  and 
Accounting  Procedum — Determination  cf 
approval  on  a  distric:t-wide  basis  for  deferred 
payment  of  estimated  taxes  for  alc:oholic 
beverages  under  §  24.4  is  not  delegated  undiir 
this  order. 

5.  Part  111— Customs  Brokers— The 
following  decisions  and/or  actions  required 
by  Part  1 11  of  the  Customs  Regulations  to  be 
made  or  taken  by  the  district  clirector  are  not 
delegated  under  this  order: 

A.  §111.22 — Authority  to  grant  exemptions 
finrn  certain  record  keeping  requirements. 

B  §  111.54 — Authority  to  act  as  the 
"appropriate  officer  of  the  Customs"  within 
the  scope  of  19  U.S.C.  1641  (d)(2). 

C  §  111.59 — Serve  the  broker  with  notice 
that  Customs  intends  to  take  disciplinary 
action  against  the  broker. 

D.  §111.60-end— Participate  in 
disciplinary  prtx:eedings  against  a  broker. 

E.  Actions  under  Appendix  C  to  Part  171 
of  the  Customs  Regulations. 

6.  Part  112 — Carriers,  Cart  men,  and 
Lightermen — In  addition  to  the  district 
directors,  the  following  decisions  and.'or 
actions  required  by  Part  112  of  the  Customs 
Regulations  to  be  made  or  taken  by  the 
district  director  may  be  made  or  taken  only 
by  the  Port  Din«;tor  in  Calexico: 

A.  §§  112.11-14— Issuance  of 
authorizations  and  bonds  for  carriers 
between  ports. 

B.  §§  112.21-25— Issue  a  district— wide 
license  for  cartmen  and  lightermen.  Issue  of 
carfmen  and  lighterman  bond. 

C.  §  112.30 — Revoke  or  suspend  the  license 
of  a  cartman  or  lighterman. 

D.  §  112.48 — Revoke  or  suspwnd  the 
identific:ation  card  for  an  employee  of  a 
cartman  or  lighterman. 

7.  Part  113 — Customs  Bonds — In  addition 
to  the  district  directors,  only  the  Port  Direc:tor 
in  Calexico  may  make  or  take  the  following 
decisions  and/or  actions  required  by  Part  113 
of  the  Customs  Regulations  to  be  made  or 
taken  by  the  district  director: 

A.  §  113.11 — For  transactions  which  affect 
the  District  of  San  Diego,  the  bond  may  be 
approved,  filed,  and  maintained  for  that 
district  by  the  Port  Director  in  Calexic  o.  For 
transactions  which  affect  more  than  one 
Customs  district,  the  bond  may  be  fi!c-d  in 
any  district  or  with  the  Port  Director  in 
Calexico. 

B.  §  113.13 — Periodically  review  each  bond 
filed  in  the  port. 

C.  §  113.15— Bond.s  filed  with  the  Port 
Director  in  Calexico  will  remain  on  file  in  the 
offices  of  that  port. 

D.  §  113.27 — Receive  notice  from  the  surety 
of  termination  of  the  bonds  filed  within  the 
Port  of  Calexico. 

E.  §  113.38 — Refuse  to  ac  rept  a  bond  from 
a  significantly  delinquent  surety  operating  in 
the  Port  of  Calexico. 

F.  §  113.39— Take  the  initial  steps  to 
remove  a  surety's  Certificate  of  Authority 
under  Treasury  Department  Circular  570. 

8.  Pari  114— Cornets— %U 4.34— \n 
addition  to  the  district  directors,  only  the 


Port  Directors  in  Caltxico  and  Tecate  and  lh<' 
Fines,  Penalties,  and  Forfeiture  Officers  in 
New  Orleans  and  Mobile  are  authorized  to 
cancel  certain  liquidated  da.mages  against  a 
TIR  or  ATA  Camet. 

9.  Part  123— Customs  Relations  with 
Canada  and  Mexico— ^  123.9 — !n  addition  to 
the  district  directors,  only  the  Port  Directors 
in  Calexico  and  Tecate  may  make  the 
decisions  regarding  the  manifest  discrepancy 
report. 

10.  Part  125 — Cartage  and  Lighterage  of 
Merchandise — §125.72 — In  addition  to  the 
district  directors,  only  the  Port  Directors  in 
Calexico  and  Tecate  or  the  Fines.  Penalties, 
and  Forfeiture  Officers  in  New  Orleans  and 
Mobile  may  cancel  liability  for  liquidated 
damage  c:laims  agninst  the  bond  of  a  cartman 
or  lighterman,  up  to  SIOO.OOO. 

11.  Part  128 — Express  Consignments — 
§  128.11-12— Authority  to  act  on 
applications  for  an  express  consignment 
carrier  or  a  hub  facility  is  not  delegated 
under  this  order. 

12.  Part  132  Quotas— % -132.14— Id  addition 
to  the  district  directors,  only  the  Port 
Directors  in  Calexico  and  Tecate  may  assess 
claims  for  liquidated  damages  under  the 
importer's  bond  for  quota  violations.  In 
addition  to  the  district  directors,  only  the 
Port  Directors  in  Calexico  or  Tecate  and  the 
Fines.  Penalties,  and  Forfeiture  Officers  in 
New  Orleans  and  Mobile  may  cancel  claims 
for  liquidated  damages  under  the  importer's 
bond  for  quota  violations. 

13.  Part  134 — Country  of  Origin  Marking — 
In  addition  to  the  district  directors,  the 
following  decisions  and/or  actions  required 
by  Part  134  of  the  Customs  Regulations  to  be 
made  or  taken  by  the  district  director  may  be 
made  or  taken  only  by  the  Customs  officers 
specified: 

A.  §  134.34 — Granting  extensions  of  the 
date  for  liquidation  of  entries  subject  to 
repacking  may  only  be  made  by  the  Port 
Directors  in  Calexico  and  Tecate. 

B.  §  134.54 — Assessment  of  liquidated 
damages  for  marking  or  attendant  redeliver) 
violations  may  only  be  made  by  the  Port 
Dinjcfors  in  Calexico  and  Tecate.  Miii)<ation 
of  liquidated  damages  for  marking  or 
attendant  redelivery  violations  may  be  made 
by  the  Port  Direc  tors  in  Calexico  and  Tecate 
and  the  Fines,  Penalties,  and  Forfeiture 
Officers  in  New  Orleans  and  Mobile. 

14.  Part  141 — Entry  of  Merchandise — In 
addition  to  the  distric  t  directors,  the 
following  issues  and/or  actions  required  by 
Pan  141  of  the  Customs  Regulations  to  be 
made  or  Ihken  by  the  district  director  may  be 
made  or  taken  onl\  b>  the  Customs  offic  f  .-s 
specified; 

A.  §  1 4 1  1 5 — Acceptance  of  a  bond  for 
production  of  a  bill  of  lading  may  also  be 
made  by  the  Port  Directors  in  Calexic  o  and 
Tecate. 

B  §141.90— Approval  of  the  enter»'cl  tnrifi 
classific  ation.  rate  of  duty,  value,  and 
estimated  duties  may  also  be  made  by  thi.> 
Port  Direc  tor  in  Calexico.  (.Mso  sc>e 
§141.103.) 

15.  Part  142— Entr\  Process— Ex(vp\  as 
noted,  in  addition  to  the  district  direc  tors, 
the  follow  ing  decisions  and/or  ac  tiuns 
requirc^d  by  Part  142  of  the  Customs 
Regulations  to  be  made  or  taken  by  the 
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following  decisions  and/or  actions  required 
by  Part  159  of  the  Customs  Regulations  to  be 
made  or  taken  by  the  district  director  may  be 
made  or  taken  only  by  the  Port  Director  in 
Calexico: 

A.  §  159.12 — .Authority  to  extend  the  one 
year  statutory  period  for  liquidation  of  an 
entry. 

B.  §  159.44 — Where  it  appears  that  articles 
may  be  subject  to  the  special  duties  provided 
for  in  15  U.S.C.  §  73  (regarding  restraint  of 
trade)  the  specified  port  director  shall  report 
the  matter  to  the  Commissioner  of  Customs 
and  await  instructions. 

C.  §  159.58 — Suspend  liquidation  on 
nien:handise  which  may  be  subject  to 
antidu.naping  or  countervailing  duties. 

22.  Part  161 — General  Enforcement 
Provisions — §  161.16 — In  addition  to  the 
district  directors,  any  port  director  in  the 
district  of  San  Diego  and  the  Special  Agent 
in  Charge.  New  Orleans  are  the  only  parties 
who  may  make  a  recommendation  on  an 
informants  19  U.S.C.  §  1619  claim  to 
Headquarters. 

23.  Part  162 — Recordkeeping,  Inspection. 
Search  and  Seizure — Except  as  noted,  the 
following  decisions  and/or  actions  required 
by  Part  162  of  the  Customs  Regulations  to  be 
made  or  taken  by  the  district  director,  are  not 
delegated  under  this  order: 

A.  §  162. Id — Issuance  of  a  summons  for 
e.xamination  of  records  and  witnesses. 

B.  §  162.44— Only  the  port  directors  in  the 
district  of  San  Diego  and  the  Fines.  Penalties, 
and  Forfeitures  Officers  in  New  Orleans  and 
Mobile  are  authorized  to  accept  a  written 
offer  to  pay  the  appraised  domestic  value  of 
property  seized  and  to  relea.se  the  prope.ty  to 
the  owner.  19  U.S.C.  §1614. 

C  §  162.47 — The  port  directors  in  the 
district  of  San  Diego  and  the  Fines,  Penalties, 
and  Forfeitures  Officers  in  New  Orleans  and 
Mobile  may.  upon  satisfactory  proof  of 
financial  inability,  waive  the  bond 
requirement  for  any  person  claiming  an 
interest  in  seized  property. 

D.  §  162.74— .Authority  to  make 
determinations  with  regard  to  "prior 
disclosure'"  cases. 

24.  Part  171 — Fines.  Penalties,  and 
Forf^iturfS — In  addition  to  the  district 
directors,  the  following  decisions  and/or 
actions  required  by  Part  171  of  the  Customs 
Regulations  to  be  made  or  taken  by  the 
district  director  may  be  made  or  taken  only 
by  the  officers  noted  below: 

A.  §  171.21 — Mitigation  or  remission  of 
rme;.,  penalties,  and  forfeitures  up  to  the 
designated  lir.iils  of  this  section  may  be  made 
by  any  port  director  in  the  District  of  San 
Diego  or  by  the  Fines,  Penalties,  and 
Forfeitures  Offii.ers  in  New  Orleans  and 
Mobile. 

B.  §  171.22 — ^The  "special  classes  of  cases" 
specified  in  this  section  may  be  acted  upon 
by  any  port  director  in  the  District  of  San 
Diego  and  by  the  Fines,  Penalties,  and 
Forfeitures  Offirers  in  New  Orleans  and 
Mobile. 

§  171.33 — Note  that  in  section  2  to  this 
delegation  order,  decisions  on  supplemental 
petitions  under  this  section  for  matters 
arising  in  the  District  of  San  Diego  will  be 
made  by  the  Fines.  Penalties,  and  Forfeitures 
Regional  Coordinator  for  the  Southwest 


Region.  Decisions  on  supplemental  petitions 
under  this  section  for  matters  arising  in  the 
South  Central  Region  will  be  made  by  the 
Fmes,  Penalties,  and  Forfeitures  Regional 
Coordinator  for  the  Southeast  Region. 

25.  Part  1 72 — Liquidated  Damages — In 
addition  to  the  district  directors,  the 
following  decisions  and/or  actions  required 
by  Part  171  of  the  Customs  Regulations  to  b»> 
made  or  taken  by  the  district  director  may  be 
made  or  taken  only  by  the  officers  noted 
below: 

A.  §  172.21— Cancellation  of  a  claim  for 
liquidated  damages  incurred  when  the  claim 
is  $100,000,  or  less  may  be  done  by  any  port 
director  in  the  District  of  San  Diego  and  by 
the  Fines,  Penalties,  and  Forfeitures  Officers 
in  New  Orleans  and  Mobile. 

§  172.22 — ^The  additional  "special  cases" 
specified  in  this  section  which  may  be  acted 
upon  by  the  district  director  may  be  acted 
upon  by  any  port  director  in  the  District  of 
San  Diego  and  by  the  Fines,  Penalties,  and 
Forfeitures  Officers  in  New  Orleans  and 
Mobile. 

C.  §  172.31 — Cjjncellation  of  a  claim  for 
liquidated  damages,  when  it  is  definitely 
determined  that  the  act  or  omission  forming 
the  basis  for  the  claim  did  not  occur,  may  be 
performed  by  any  port  director  in  the  District 
of  San  Diego  and  by  the  Fines,  Penalties,  and 
Forfeitures  Officers  in  New  Orleans  and 
Mobile. 

§  172.33— Note  that  in  section  2  to  this 
delegation  order,  decisions  on  supplemental 
petitions  under  this  section  for  matters 
arising  in  the  District  of  San  Diego  will  be 
made  by  the  Fines,  Penalties,  and  Forfeitures 
Regional  Coordinator  for  the  Southwest 
Region.  Decisions  on  supplemental  petitions 
under  this  section  for  matters  arising  in  the 
South  Ontral  Region  will  be  made  by  the 
Fines.  Penalties,  and  Forfeitures  Regional 
Coordinator  for  the  Southeast  Region. 

26.  Part  1 74— ProtiVts— -In  addition  to  the 
district  directors,  the  following  dec  isions 
and/or  actions  required  by  Part  174  of  the 
Custirms  Regulations  to  be  made  or  taken  by 
the  district  director  may  be  made  or  taken 
only  by  the  Port  Directors  in  Calexico  and 
Tecate: 

A.  §  174  11 — "Ma'.'ers  subject  to  protest" 
include  dei.isioiis  of  the  Port  Directors  in 
Calexico  and  Tecate.  Protests  may  crsniinue 
to  t.-e  filed  with  any  port  director. 

B.  §174.22— Review  of  accelerated 
protests. 

Note:  Under  §  174.21,  one  of  the  criteria  for 
"further  review"  of  a  protest  is  an 
iiiconsis;e:it  decision  in  any  disLni  t  with 
respect  to  the  same  or  substantially  similar 
merchandise.  That  criteria  is  extended  to  an 
inconsistent  det:ision  by  '■'■le  Port  Directors  in 
Calexico  and  Tecate  as  though  tlioso 
individuals  were  district  directors. 

27.  Part  17ti — Prciceedingi  in  the  Court  of 
Intt-rnaticnal  Trade — §  176  1 — Notice  of  the 
protest  is  ser\'ed  upon  the  district  or  port 
director  making  the  decision  protested. 

28.  Pari  191— Drawback— In  addition  to 
the  district  directors,  the  following  decisions 
and/or  actions  required  by  Part  191  of  the 
Customs  Regulations  to  be  made  or  taken  by 
the  district  director  may  fje  made  or  taken 
only  by  the  Port  Directors  in  Calexico  and 
Tecate: 


A.  §  191.53 — Exporter's  summary  is  a 
drawback  procedure  for  which  permission  is 
not  being  delegated  by  this  order. 

B.  §  191.62 — Drawback  claims  may  be  filed 
only  with  the  specified  port  directors. 

C.  §  191.136— When  a  bill  of  lading  is 
required  for  completion  of  a  claim  that 
merchandi.se  was  exported  from  continuous 
C;ustoms  custody,  only  the  specified  port 
directors  may  accept  a  statement  setting  forth 
the  reasons  for  failure  to  produce  the  bill  of 
lading. 

D.  §  191.141 — Procedures  for  "same 
condition"  (now  "unused"")  and  rejected 
merchandise  drawback  may  only  he 
exercised  by  the  specified  port  directors. 

Sec.  2.  (A)  The  authority  of  the  Regional 
Qimmissioner,  Pat  ific  Region,  under  19  CFR 
§171.33  to  consider  and  grant  relief  on 
supplemental  petitions  for  the  Dislri(  t  of  San 
Diego,  for  the  pendency  of  this  delegation 
order  is  hereby  vested  in  the  Fines.  Penalties, 
and  Forfeitures  Regional  Coordinator  for  the 
.Souihvvest  Region.  The  authority  of  the 
Regional  Commissioner,  South  Central 
Region,  under  19  CFR  §  171.33  to  consider 
and  grant  relief  on  supplemental  petitions, 
for  the  pendency  of  this  delegation  order,  is 
hereby  vested  in  the  Fines,  Penalties,  and 
Forfeitures  Regional  Coordinator  for  the 
Southeast  Region. 

(B)  The  authority  of  the  Regional 
Commissioner.  Pacific,  Region,  under  19  CFR 
§172.33  to  consider  and  grant  relief  on 
supplemental  petitions  for  the  District  of  San 
Diego,  for  the  pendency  of  this  delegation 
order,  is  hereby  vested  in  the  Fines, 
Penalties,  and  Forfeitures  Regional 
Coordinator  for  the  Southwest  Region.  The 
authority  of  the  Regional  Commissioner. 
South  Central  Region,  under  19  CFR  §  172.33 
to  consider  and  grant  relief  on  supplemental 
petitions,  for  the  pendency  of  this  delegation 
order,  is  hereby  vested  in  the  Fines, 
Penalties,  and  Forfeitures  Regional 
Coordinator  for  the  Southeast  Region. 

.Sec.  3.  Pursuant  to  19  CFR  §  101.2,  ai  lion 
by  any  person  pursuant  to  the  authority 
contained  in  this  Delegation  Order  shall  be 
valid  despite  the  existence  of  any  statute  or 
regulation,  including  any  provision  of  the 
Customs  Regulations,  which  provides  that 
such  action  shall  be  taken  by  some  other 
person.  Any  person  acting  under  this 
delegated  authority  shall  be  deemed  to  have 
i:omplied  with  any  statute  or  regulation 
which  provides  or  indicates  that  it  shall  be 
the  dutv  of  some  other  person  to  perform 

such  Ui   ,;.-;!. 

Consistent  with  Castoins  commitment,  as 
set  forth  in  the  Federal  Register  of  August  16. 
1994  (at  page  419931.  these  delegations  shall 
not  affect  the  processing  of  merchandise. 
(Jeorge  J.  Weise. 
Commissioner  of  Customs. 
|FR  Doc.  95-1519  Filed  1-17-95;  224  pm| 
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UNITED  STATES  INFORMATION 
AGENCY 

Sustainable  Growth 

action:  Notice — Request  for  proposals. 


SUMMARY:  The  Office  of  Citizen 
Exchanges  (E/P)  announces  a 
competitive  grants  program  for 
nonprofit  organizations  in  support  of 
projects  on  the  theme  of  Sustainable 
Growth  for  audiences  in  the  following 
geographical  areas:  Sub-saharan  Africa; 
American  Republics;  East  Asia;  Eastern 
Europe  and  the  NIS;  Middle  East;  and 
Western  Europe.  USIA  particularly  is 
seeking  projects  which  link  American 
institutions  and  specialists  with 
partners  overseas.  New  and  creative 
approaches  to  the  issue  of  sustainable 
growth  will  be  especially  welcome. 
Proposals  which  roquesl  USl.'^  funding 
of  less  than  $1,35.000  and  which  include 
significant  cost  sharing  will  be  deemed 
more  competitive. 

Interested  applicants  are  urged  to  n?ad 
the  complete  Federal  Register 
announcement  before  addressing 
inquiries  to  the  Office  or  submitting 
their  proposals. 

After  the  deadline  for  submitting 
proposals,  USIA  officers  may  not 
discuss  this  competition  in  any  way 
with  applicants  ur.til  final  decisions  are 
made. 

Announcement  name  and  number: 
All  communications  ccncerning  this 
announcement  should  refer  to  the 
Sustainable  Growth  Grant  Program, 
announcement  number  E/P-95— 43. 
Please  refer  to  title  and  number  in  all 
correspondence  or  telephone  calls  to 
USIA. 

DATES:  Deadline  for  Proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington.  DC  time  on  March  3.  1995. 
Faxed  documents  will  not  be  accepted, 
nor  will  documents  postmarked  on 
March  3,  1995,  but  received  at  a  later 
date.  It  is  the  responsibility  of  each 
grant  applicant  to  ensure  that  proposals 
are  received  by  the  above  deadline  . 
FOR  FURTHER  INFORMATION  CONTACT: 
Interested  organizations/institutions 
must  contact  the  Office  of  Citizen 
Exchanges.  E/P,  Room  216  United 
States  Information  Agenc\ .  ?oi  Fourth 
Street.  SW..  Washington.  DC  20547. 
telephone  (202)  619^5326,  fax  (202) 
260-0437.  to  request  detailed 
application  packets,  which  include 
award  criteria,  all  application  forms, 
and  guidelines  for  preparing  proposals, 
including  specific  criteria  fnr 
preparation  of  the  proposal  budget. 
Please  direct  inquiries  on  programmatic 
matters  to  the  USIA  Officer  identified 
under  each  geographic  heading. 
ADDRESSES:  Applicants  must  follow  all 
instructions  given  in  the  Proposal 
Submission  Instructions  and  send  only 
complete  applications  to:  U.S. 
Information  Agency.  REF:  E/P-95^3 


Sustainable  Growth  Grant  Compititinn. 
Grants  Management  Division  (E/XE). 
301  Fourth  Street.  SW..  Room  336. 
Washington.  DC  20547 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  legislation  authorizing  the  Bureau 
of  Education  and  Cultural  Affairs, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
life.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  and  encompass- 
differences  including  but  not  limited  to 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle. 

O'.erview 

Thy  Office  of  Citizen  Exchanges 
works  with  U.S.  private  sector  non- 
profit orgiuiizations  on  cooperative 
international  group  projects  that 
introduce  American  and  foreign 
participants  to  each  others'  social, 
economic,  and  political  structures:  and 
their  in'crnational  interests. 

Cuidfelines 

Applicants  should  carefully  noli!  the 
following  restrictions  and 
recommendations  for  proposals  in 
specific  geographical  areas: 

Afric  a.  Sub-Sabaran 

Economit  s  and  the  Environment  in 
Africa 

Proposals  are  invited  to  condue  t  a 
person  for  3—4  countries  in  one 
subregion  of  Africa  (Southern  or  Eastern 
or  Western  Africa)  to  address 
environmental  issues  and  their 
relationship  to  economic  planning.  The 
program  should  encourage  coordination 
of  efforts  among  the  African  countries, 
and  it  should  include  at  least  two 
phtt.ses.  one  of  which  would  bring 
Afiican  specialists  to  the  U.S  .  and  the 
other  would  send  U.S.  specialists  to  the 
selected  African  subregion.  Issues 
which  might  be  addressed  (not 
necessarily  all)  include  wildlife 
protection,  national  parks, 
environmental  law.  population 
dynamics,  ecosystem  protection,  and 
relationship  of  such  issues  to  national 
developm.ent  planning.  Inquiries  should 
be  directed  to  Program  Specialist 
Stephen  Tavlor.  (202)  619-5319. 
Internet  STAYLOK©USIA.GO\' 

Cultural  Property,  Tourism,  and 
Economic  Development 

Proposals  are  invited  to  conduc:t  a 
program  for  African  specialists  which 
would  contribute  to  preservation  of 
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cultural  pro  >erty  and  national  heritage, 
help  publici  te  cultural  attractions  and 
encourage  taurism.  and  address  the 
relationship^  of  these  goals  to  economic 
planning.  Tie  program  should  addrass 
the  roles  of  citizen  and  government 
action  and  c  ticourage  cooperation 
among  Afrir  an  countries  and  the  li.S. 
on  these  gos  Is.  It  should  also  analyze 
relevant  legi  slation.  such  as  the  1970 
L'NESCO  Cc  nvention  on  Cultural 
Property  am  I  the  U.S.  Cultural  Property 
.Act  of  1983.  The  program  should 
include  at  1«  ast  two  phases,  one  of 
which  wouli  bring  African  specialists 
to  the  U.S..  md  the  other  would  send 
U.S.  special  sts  to  the  selected  African 
countries,  h  quiries  should  be  directed 
to  Program  :  ipecialist  Charlotte 
Peterson.  (2  )2)  619-5319.  Internet 
CPFTERSCX  !!USIA.GOV 

Trade  and  S  ustainable  Grov\nh 
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Programs  which  illustrate  this  through 
visits  to  and  by  the  citizens  of  areas 
affected  by  business,  plant  and  base 
closings,  the  depletion  of  mineral 
deposits,  the  imposition  of  new 
environmental  standards,  etc.,  are  more 
likely  to  have  an  impact  than  programs 
relying  solely  on  extended  round-table 
discussions  of  macro-economic  theor>' 
and  exposure  to  national  economic 
policy.  Priority  will  be  given  to  projects 
dealing  with  logical  sub-regional 
groupings  of  no  more  than  four 
countries  (e.g..  Central  America,  the 
Caribbean,  Andean  nations,  etc.),  or  to 
single-country  projects  in  large  nations 
with  enormous  disparities  between  rich 
and  poor  (e.g.,  Brazil  and  Mexico). 
Inquiries  should  be  directed  to  Program 
Specialist  Laverne  Johnson,  (202)  619- 
5326.  Internet  LJOHNSON@USlA.C«V 

East  Asia 

Burmese  Environmental  Project 

Proposals  are  invited  to  conduct  a 
project  that  provides  an  exchange 
between  Burmese  non-governmental 
organizations  (NGOs)  and  U.S.  NGOs  to 
examine,  through  workshops  and 
professional  consultation,  the  role  of 
NGOs  in  grassroots  environmental 
education  and  awareness,  and  the  use 
and  promotion  of  environmentally- 
appropriate  technologies  in  developing 
countries. 

Burmese  Cultural  Heritage 

Proposals  are  invited  to  conduct  a 
project  for  Burmese  NGO 
representatives,  academics,  and  selected 
government  officials  to  e.\amine 
problems  of  cultural  and  natural 
heritage  preservation  in  the  face  of 
economic  development,  and  the  role  of 
citizen  and  government  action.  Projects 
would  exami.ie  U.S.  approaches  to 
historic  preservation  and  rational 
economic  development. 

Thai  Cultural  f-Ieritage 

Project  for  Thai  NCO  activists, 
journalists  and  selected  government 
officials  to    sitmine  problems  of  cultural 
and  natural  heritage  preservation  in  the 
face  of  economic  development,  and  the 
role  of  citi/en  and  government  action 
Projects  would  examine  U.S. 
approaches  to  historic  preservation  and 
rational  economic  development. 
Inquiries  should  be  directed  to  Program 
Specialist  Elroy  Carlson,  (202)  619- 
5326.  Internet  ECARL.SON@(  ISIA.GOV 

Middle  East 

Environmental  Educiition  in  the  tkistf;ni 
Mediterranean 

Proposals  are  invited  for  a  program  to 
<issist  scienti.sts  and  educators  in 


countries  of  the  Eastern  Mediterranean 
(Syria.  Jordan.  Lebanon.  Israel.  Egypt, 
and  the  Palestinian  Authority)  in 
developing  national  and  regional 
approaches  to  incorporating 
envircmmehtal  research  into  university 
and  .secondary  educational  curricula, 
developing  formal  environmental 
education,  and  promoting  general 
public  environmental  awareness.  Tht; 
program  should  include  at  least  two 
phases,  one  of  which  would  bring 
.Middle  Eastern  specialists  to  the  U.S. 
for  approximately  one  month  to  consult 
and  work  with  .American  specialists  on 
developing  curricula,  te.xts,  strategies  for 
outreach,  and  the  like.  The  other  \)hdst'. 
would  sejid  U.S.  specialists  who  had 
participated  in  phase  one  to  llie  Eastern 
Mediterranean  to  conduct,  in 
collaboration  with  their  Middle  Eastern 
counterparts,  activities  such  as  teacher- 
training  workshops,  network  building 
across  participant  countries,  setting 
plans  for  cross-country  collaboration  of 
educators  and  their  outreach  to 
conmumities  and  governments. 
Inquiries  should  be  directed  to  Program 
Specialist  Thomas  Johnston,  (202)  619- 
5319,  Internet  TJOHNSTCXaUSIA.GOV 

Water  Resources  Management  in  the 
Gulf  States 

Proposals  are  invited  for  a  multi- 
phased  program  to  address  the 
interrelated  issues  of  water  resources 
management,  environmental  protection, 
and  sustainable  economic  development 
in  Kuwait.  Saudi  Arabia.  Qatar.  Bahrain. 
U'nited  .Arab  Emirates,  and  Oman. 
Emphasis  should  be  given  to  facilitating 
interaction  among  specialists  in  these 
countries  and  U.S.  counterparts  for  the 
sharing  of  ideas  and  to  develop  a 
feasible  plan  for  governmental  and  NC".( ) 
action  in  addressing  these  topic:s.  The 
program  design  should  include 
activities  in  both  the  United  States  and 
the  Gulf  which  would  cover  an 
assessment  of  needs,  development  of 
c:ollaborative  net>vorks  and  ai.tion 
agendas,  as  well  as  outreach  to  wiiler 
audiences.  At  least  one  phase  uould 
bring  specialists  from  the  (iulf  :o  tlie 
U.S.  and  one  phase  would  send  U.S. 
specialists  to  the  Gulf.  Inquiries  should 
be  directed  to  Program  Spei;ialist 
Thomas  Johnston.  (202)  619-5319, 
Internet  TJOHN.STOifll  ISI.\.(.OV 

Western  Europe 

Pacific  Northwest  Knvironnumt 
Cfioperation 

LiSI.A  seeks  a  proposal  designed  to 
exchange  environmental  experts 
between  the  states  of  the  Pacific 
Northwest  and  British  Columbia.  Thi- 
exchangf!  would  involve  environmental 


leaders,  specialists  in  environmental 
law.  and  representatives  of  the 
governments  of  British  Columbia. 
Washington,  and  Oregon,  who  would 
arrange  for  reciprocal  visits  to  research 
comparative  environmental  law  in  their 
jurisdictions,  culminating  in  their 
drafting  recommendations  to  their 
respective  governm.ents.  Liquiries 
should  be  directed  to  Program  Specialist 
Christina  Miner,  (202)  619-5319. 
Internet  CMINER@USIA.GOV 

Program  Parameters 

The  Office  of  Citizen  Exchanges 
strongly  encourages  tlie  coordination  of 
activities  with  respected  universities, 
professional  associations,  and  major 
cultural  institutions  in  the  U.S.  and 
abroad,  but  particularly  in  the  U.S. 
Projects  should  be  intellectual  and 
cultural,  not  technical.  Vocational 
training  (an  occupation  other  than  one 
requiring  a  baccalaureate  or  higher 
academic  degree;  e.g.,  clerical  work, 
auto  maintenance,  etc.  and  other 
occupations  requiring  less  than  two 
years  of  higher  education)  and  technical 
training  (special  and  practical 
knowledge  of  a  mechanical  or  a 
scientific  subject  which  enhances 
mechanical,  narrowly  scientific,  or 
semi-skilled  capabilities)  are  ineligible 
for  support.  In  addition,  scholarship 
programs  are  ineligible  for  support. 

Tne  Office  does  not  support  proposals 
limited  to  conferences  or  seminars  (i  e., 
one  to  fourteen-day  programs  with 
plenary  sessions,  main  speakers,  panels, 
and  a  passive  audience).  It  will  support 
conferences  only  insofar  as  they  are  part 
of  a  larger  project  in  duration  and  scope 
which  is  receiving  USIA  funding  from 
this  competition.  USIA-supported 
projects  may  include  internships;  study 
tours;  short-term,  non-technical 
training;  and  extended,  intensive 
workshops  taking  place  in  the  United 
States  or  overseas.  The  themes 
addressed  in  exchange  programs  must 
be  of  long-term  importance  rather  than 
f(K  used  exclusively  on  current  events  or 
short-term  issues.  In  every  case,  a 
substantial  rationale  must  be  presented 
as  part  of  the  proposal,  one  that  clearly 
indicates  the  distinctive  and  important 
contribution  of  the  overall  project, 
including  where  applicable  the 
expected  yield  of  any  assoc  iated 
conference.  No  funding  is  available 
exclusively  to  send  U.S.  citizens  to 
conferences  or  conference-type  seminars 
overseas;  neither  is  funding  available  for 
bringing  foreign  nationals  to 
conferences  or  to  routine  profi^ssional 
association  meetings  in  the  United 
States.  Projects  that  duplicate  what  is 
routinely  carried  out  by  private  sector 
and/or  public  sector  operations  will  not 


be  considered.  The  Office  of  Citizen 
Exchanges  strongly  recommends  that 
applicants  consult  with  host  country 
USIS  posts,  prior  to  submitting 
proposals. 

Selection  of  Participants 

All  grant  proposals  should  clearly 
describe  the  types  of  persons  who  will 
participate  in  the  program  as  well  as  the 
process  by  which  participants  will  be 
selected.  It  is  recommended  that 
programs  in  support  U.S.  internships 
include  letters  tentatively  committing 
host  institutions  to  support  the 
internships.  In  the  selection  of  foreign 
participants,  USIA  and  USIS  posts 
retain  the  right  to  nominato  all 
participants  and  to  accept  or  deny 
participants  recommended  by  grantee 
institutions.  However,  grantee 
institutions  are  often  asked  by  USIA  to 
suggest  names  of  potential  participants. 
The  grantee  institution  will  also  provide 
the  names  of  American  participants  and 
brief  (two  pages)  biographical  data  on 
each  American  participant  to  the  Office 
of  Citizen  Exchanges  for  information 
purposes.  Priority  will  be  given  to 
foreign  participants  who  have  not 
previously  traveled  to  the  United  States. 

Additional  Guidance 

The  Office  of  Citizen  Exchanges  offers 
the  following  additional  guidance  to 
prospective  applicants: 

1.  Except  wnere  noted  in  the  text,  the 
Office  of  Citizen  Exchanges  encourages 
project  proposals  involving  more  than 
one  country.  Pertinent  rationale  which 
links  countries  in  multi-country  projects 
should  be  included  in  the  submission. 
Single-country  projects  that  are  clearly 
defined  and  possess  the  potential  for 
creating  and  strengthening  continuing 
linkages  between  foreign  and  U.S. 
institutions  are  also  welcome. 

2.  Proposals  for  bilateral  programs  are 
subject  to  review  and  comment  by  the 
USIS  post  in  the  relevant  country,  and 
pre-selected  participants  will  also  be 
subject  to  USIS  post  review. 

3.  Bilateral  programs  should  clearly 
identify  the  counterpart  organization 
and  provide  evidence  of  the 
organization's  participation. 

4.  The  Office  of  Citizen  Exchanges 
will  consider  proposals  for  activities 
which  take  place  exclusively  in  other 
countries  when  USIS  posts  are 
consulted  in  the  design  of  the  proposed 
program  and  in  the  ( hoice  of  the  most 
suitable  venues  for  such  programs. 

5.  Office  of  Citizen  Exciianges  grants 
are  not  given  to  support  projetts  whose 
focus  is  limited  to  technical  or 
vocational  subjects,  or  for  research 
projects,  for  publications  funding,  for 
student  and/or  tctacher/facultv 


e\ch.inges.  for  sports  and/or  sports 
related  programs.  Nor  does  this  Office 
provide  scholarships  or  support  for 
long-term  (a  semester  or  more)  academic 
studies. 

Funding 

Proposals  which  request  USl.A 
hmding  of  less  than  $135,000  and 
which  include  significant  cost  sharing 
will  be  deemed  more  competitive. 
Organizations  with  less  than  four  years 
of  successful  experience  in  managing 
international  exchange  programs  are 
limited  to  $60,000.  Applicants  are 
invited  to  provide  both  an  all-inclusive 
budget  as  well  as  separate  sub-budgets 
for  each  program  component,  phase, 
location,  or  activity  in  order  to  facilitate 
USIA  decisions  on  funding.  While  an 
all-inclusive  budget  must  be  provided 
with  each  proposal,  separate  component 
budgets  are  optional.  Since  USIA  grant 
assistance  constitutes  only  a  portion  of 
total  project  fiuiding,  proposals  should 
list  and  provide  evidence  of  other 
anticipated  sources  of  financial  and  in- 
kind  support.  Cost  sharing  may  be  in  the 
form  of  allowable  direct  or  indirect 
costs. 

The  Recipient  must  maintain  written 
records  to  support  all  allowable  costs 
which  are  claimed  as  being  its 
contributicm  to  cost  participation,  as 
well  as  costs  to  be  paid  by  the  Federal 
government.  Such  records  are  subject  to 
audit.  The  basis  for  determining  the 
value  of  cash  and  in-kind  contributions 
must  be  in  accordance  with  OMB 
Circular  A-110,  Attachment  E — Cost 
Sharing  and  Matching,  and  should  be 
described  in  the  proposal. 

Eligible  Costs 

The  following  projef;t  costs  are 
eligible  for  consideration  for  funding: 

1 .  International  and  domestic  air 
fares;  visas;  transit  costs;  ground 
transportation  costs. 

2.  Per  Diem.  For  the  U.S.  program, 
organizations  have  the  option  of  using  a 
fiat  S140/day  for  program  participants 
or  the  published  US.  Federal  per  diem 
rates  for  individual  American  cities.  F«)r 
ai.,tivities  outside  the  U.S.,  the  published 
Federal  per  diem  rates  must  be  used. 

Note:  l!..S.  estorting  staff  must  use  the 
published  Ffdrrai  (if  r  di»'m  rales,  rot  tin-  fljil 
r.itp. 

3.  Interpreters  If  needed,  interpreters 
for  the  I  I.S.  program  are  provided  by  th«' 
U.S.  State  Department  Language 
Services  Division.  Typically,  a  pair  of 
simultaneous  interpreters  is  provided 
for  e\  ery  four  visitors  who  need 
interpretation.  USI.A  grants  do  not  pay 
for  foreign  interpreters  to  accompany 
delegations  from  their  home  countrv. 
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Grant  propc  sal  budgets  should  contain 
a  flat  $140/i  lay  per  diern  for  each 
Department  of  Slate  interpreter,  as  well 
as  home-pn  igram-home  air 
transportatijn  of  $400  per  interpreter 
plus  any  U.  J.  travel  expenses  during  the 
program.  Si  lary  expenses  are  covered 
centrally  ar  d  should  not  be  part  of  an 
applicant's  proposed  budget. 

4.  Book  aid  cultural  allowance. 
Participant!  are  entitled  to  and  escorts 
are  reimbur  sed  a  one-time  cultural 
allowance  c  f  $150  per  person,  plus  a 
participant  x)ok  allowance  of  $50.  U.S. 
staff  do  not  get  these  benefits. 

5.  Consulants.  May  be  used  to 
provide  spe  cialized  expertise  or  to  make 
presentatioi  is.  Daily  honoraria  generally 
do  not  exce  jd  $250  per  day. 
Subcontrac  ing  organizations  may  also 
be  used,  in  Arhich  case  the  written 
agreement  letween  the  prospective 
grantee  and  subcontractor  should  \te 
included  in  the  proposal. 

6.  Room  1  ental,  v\-hich  generally 
should  not  jxceed  $250  per  day. 

7.  Materials  development.  Proposals 
may  contaii  i  costs  to  purchase,  develop, 
and  translal  e  materials  for  participants. 

8.  One  working  meal  per  project.  Per 
capita  costs  may  not  exceed  $5-8  for  a 
lunch  and  i  14-20  for  a  dinner; 
excluding  r  )om  rental.  The  number  of 
invited  guei  ts  may  not  exceed 
participant:  by  more  than  a  factor  of  two 
to  one. 

9.  A  return  travel  allowance  of  $70  for 
each  partici  pant  which  is  to  be  used  for 
incidental  axpenditures  incurred  during 
internationiil  travel. 

10.  In  most  cases.  USI.\-funded 
delegates  w  ill  be  covered  under  the 
terms  of  a  I  SIA-sponsored  health 
insurance  policy  with  the  premium  is 
paid  by  US  A  directly  to  the  iiisurance 
company.  F  or  additional  information  on 
insurance  t  jverage.  contact  the  E/P 
program  of  icer. 

11.  Other  costs  necessar>'  for  die 
effective  ad  ntiinistration  of  the  program, 
including  s  daries  for  grant  organization 
employees,  benefits,  and  other  direct 
and  indirec  ;  costs  per  detailed 
instructioni  in  the  application  package. 
Please  refer  to  the  Application  Package 
for  complet  3  budget  guidelines. 

Review  Pre  cess 

USIA  will  acknowledge  ret:cipt  of  all 
proposals  and  will  review  them  for 
technical  eigibility.  Proposals  will  be 
deemed  inaigible  if  they  do  not  fully 
adhere  to  tl  e  guidelines  established 
herein  and  n  the  Application  Packet. 
Eligible  pre  posals  will  be  forwarded  to 
panels  of  U  SLA  officers  for  advisory 
review.  All  eligible  proposals  will  also 
be  reviewe(  by  the  budget  and  contract 
offices,  as  v  'ell  the  L'SIA  geographic 
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regional  office  and  the  USIS  post 
overseas,  where  appropriate.  Proposals 
may  also  be  reviewed  by  the  lISlA's 
Office  of  Ceneral  Counsel  or  by  other 
Agency  elements.  Funding  decisions  are 
at  the  discr»;tion  of  the  USIA  Associat*; 
Director  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
grant  awards  resides  with  IJSlA's 
contracting  officer 

Review  Criteria 

USIA  will  consider  proposals  l)as<Hl 
on  their  conformance  with  the 
objectives  and  considerations  alreaii y 
stated  in  this  RVT.  as  well  as  the 
ff)l lowing  criteria: 

/   Quality  vf  Prugmm  Idea 

Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
the  Agency  mi.ssion. 

J  Progmm  Planning 

Detailed  agenda  and  relevant  work 
plan  should  demonstrate  substance 
undertakings  and  logistical  capacity. 
.Agenda  and  plcui  should  adhere  to  the 
program  overview  and  guidelines 
descrit)ed  alK)ve. 

?.  Ability  to  Achieve  Program  Objectives 

Objectives  should  be  reasonable, 
feasible,  and  flexible.  Proposal  should 
clearly  demonstrate  how  the  institution 
will  meet  the  program  objectives  and 
plan. 

4.  Multiplier  Effect 

Proposed  programs  should  strengthen 
long-term  mutual  understanding, 
including  ma.ximum  sharing  of 
information  and  establishment  of  long- 
term  institutional  and  individual 
linkages. 

.■J.  Value  to  I'.S. — Partner  Country 
[{plations 

Proposed  projects  should  receive 
positive  assessments  by  USlA's 
geographic  area  desk  and  overseas 
officers  of  program  need,  potential 
impact,  and  significance  in  the  partner 

6".  Institutional  Capacity 

Proposed  personnel  and  institutional 
resources  should  be  adequate  and 
appropriate  to  achieve  the  program  or 
project's  goal 

7.  Institution  Utiputationf Ability 

Proposal  should  demonstrate  an 
institutional  record  of  successful 
ext:hange  programs,  including 
rt!sponsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
C(5htracts.  The  Agency  will  consider  the 


past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants. 

8.  Follow-On  Activities 

Proposals  should  provide  a  plan  for 
continued  follow-on  activity  (without 
USIA  support)  which  ensures  that  USIA 
supported  programs  are  not  isolated 
events 

<».  Evaluation  Plan 

Proposals  should  provide  a  plan  for  a 
thorough  and  objective  evaluation  of  the 
program/project  by  the  grantee 
institution. 

to.  Cost-Effectiveness 

The  overhead  and  adtuinistrativt; 
components  of  the  proposal,  including 
.salaries  and  honoraria,  should  be  kept 
as  low  as  possible.  All  other  items 
should  be  necessar\'  and  appropriate. 

/ 1   (k>st-Sharin^ 

Proposals  should  maximizt;  cost- 
sharing  through  other  private  sector 
support  as  well  as  institutional  dinH:t 
funding  contributions. 

1 2.  Support  of  Diversity 

Proposal  should  demonstrate  the 
recipients'  commitment  to  promoting 
the  awareness  and  understanding  of 
diversity  throughout  the  program.  This 
can  be  accomplished  through 
documentation  (such  as  a  written 
statement  or  account]  summarizing  past 
and/or  on-going  activities  and  efforts 
that  further  the  principle  of  diversity 
within  both  their  organization  and  their 
activities. 

.N'otice 

The  Office  of  Citizen  Exchanges 
reserves  the  right  to  reduce,  revise,  or 
increase  the  grant  award.  The  terms  and 
conditions  published  in  the  Rtjquest  for 
Proposal  (RFP)  are  binding  and  may  not 
be  modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
USIA  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  ttie 
C»overnment.  Final  awards  cannot  U- 
made  until  funds  have  been  fully 
appropriated  by  the  Congress,  allot  ated 
and  committed  thrr»ugh  internal  USIA 
procedures 

Notincatiftn 

All  applicants  wdl  be  notified  of  the 
results  of  the  review  process  on  or  about 
April  28,  1995.  Awarded  grants  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 
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Conflict  Resolution 

ACTION:  Notice — Request  for  proposals. 

SUMMARY:  The  Office  of  Citizen 
I'xchanges  (E/P)  announces  a 
competitive  g  j   ts  program  for 
nonpi-ofit  org      zations  in  support  of 
projects  on  th    u.:ime  of  Confiict 
Resolution  for  audiences  in  the 
following  geographical  areas:  Sut>- 
saharan  Africa;  American  Republias; 
East  Asia  (Korea,  regional);  Elastem 
Europe  and  the  NIS;  South  Asia;  and 
Wesstem  Europe  (Northern  Ireland. 
Greece-Cyprus-Turkey).  USIA 
particularly  is  seeking  projects  which 
link  American  institutions  and 
sp(K:iaIists  with  partners  overseas.  New 
and  creative  approaches  to  the  issue  of 
conflict  resolution  will  be  especially 
welcome.  Proposals  which  request  USIA 
funding  of  less  than  $135,000  and 
which  include  significant  cost  sharing 
will  be  deemed  more  competitive. 

Interested  applicants  are  urged  to  read 
the  complete  Federal  Register 
announcement  before  addressing 
inquiries  to  the  Office  or  submitting 
their  proposals. 

After  the  deadline  for  submitting 
proposids.  USIA  officers  may  not 
discu.ss  this  competition  in  any  way 
with  applicants  until  final  decisions  are 
made. 

Announcement  jiame  and  number: 
.All  communications  conccTuing  this 
announcement  should  refer  to  the 
Conflict  Resolution  Grant  Program, 
announcement  number  E/P-95-39. 
Please  refer  to  title  and  number  in  all 
correspondence  or  telephone  calls  to 
US!A. 

DATES:  Deadline  for  Proposals;  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  D.C.  time  on  March  3. 
1095.  Faxed  documents  will  not  bt; 
accepted,  nor  \yill  documents 
postmarked  on  March  3.  1995.  but 
received  at  a  later  date.  It  is  the 
responsibility  of  eauli  grant  applicant  to 
unsure  that  proposals  are  received  by 
the  above  deadlme. 
FOR  FURTHER  INFORMATION  CONTACT; 
Interested  organizaticu.s.'institutions 
must  contact  the  Office  of  Citizen 
Exchanges.  E/PL.  Room  216.  United 
States  Information  Agency.  301  4Ui 
Street,  S.VV.,  Washington.  D.C.  20547. 
telephone  (202)  619-5326.  fax  (202) 


260-0437.  to  request  detailed 
application  packets,  which  include 
award  criteria,  all  appUcation  forms, 
and  guidehnes  for  preparing  proposals, 
including  specific  criteria  for 
preparation  of  the  proposal  budget 
Please  direct  inquiries  on  programmatic 
matters  to  the  USIA  Officer  identified 
under  each  geographic  heading. 
ADDRESSES:  Applicants  must  follow  ail 
instructions  given  in  the  Proposal 
Submission  Instructions  (PSI)  and  send 
only  complete  applications  to:  U.S. 
Information  Agency,  REF:  E/P-95-39 
Conflict  Resolution  Grant  Competition. 
Grants  Management  Division  (E/XE). 
301  Fourth  Street.  S.W.,  Room  336. 
Washington.  DC.  20547. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  legislation  authorizing  the  Bureau 
of  Education  and  Cuhural  Affairs, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
life.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  and  encompass 
differences  including  but  not  limited  to 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  arc 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle. 

Overview 

The  Office  of  Citizen  Exchanges 
works  with  U.S.  private  sector  non- 
profit organizations  on  cooperative 
international  group  projects  that 
introduce  American  and  foreign 
participants  to  each  others'  social, 
economic,  and  political  structures;  and 
international  interests. 

Guidelines 

Applicants  should  carefully  note  the 
following  restrictions  and 
recommendations  for  proposals  in 
specific  geographical  areas: 

Africa.  Sub-Saharan 

Proposals  are  invited  to  conduct  a 
program  to  promote  democratic  society 
dirough  the  constructive  management  of 
contlict.  The  program  can  be  defined  at 
the  local  level  or  national  level  for  one 
or  more  countries  in  Sub-saharan  ,\frica 
When  conflict  has  arisen  along 
religious,  cultural,  linguistic,  or  class 
lines,  it  is  usually  framed  in  pejorative 
or  narrow  terms  which  impede 
understanding  and  resolution. 
Sometimes,  conflict  has  been  fomented 
along  such  lines  for  political  purpos«?s 
This  program  should  address  such 
problems  by  helping  to  develop  skills  to 
frame  issues  in  non-disparaging  terms 
which  are  amenable  to  negotiation  and 
consensus  building  and  to  develop 


mi^hani.sms  for  making  community 
de<.isions  and  managing  power  in  ways 
which  nispect  diversity  while  advan(:ing 
common  interests.  The  program  should 
he  comprised  of  at  least  two  phases,  one 
of  which  would  bring  African 
participants  to  the  U.S..  and  the  other 
phase  %vould  send  U.S.  counterparts  t«» 
Afric;a. 

Inquiries  should  be  dinicted  to 
Program  Specialist  Charlotte  Peterson. 
(202)  619-5319.  Internet 
CPETERSO@USIA.GOV 

.^nieriran  Republics 

USIA  is  interested  in  receiving 
proposals  for  the  development  of 
exchange  programs  to  support  ctciflict 
resolution  in  Haiti.  Observers  have  long 
attributed  that  country's  historic 
inability  to  construct  a  modem  civil 
society  at  least  in  part  to  a  "winner  take 
all"  attitude  that  governs  relationships 
at  every  level.  In  a  populace  that  is 
sharply  divided  in  almost  every  way 
imaginable — rich  and  poor,  rural  and 
urban,  educated  and  illiterate,  civil  and 
military,  etc. — with  almost  nothing  in 
between,  there  is  litde  incentive  or 
precedent  for  compromise.  Instead,  each 
side  is  continuously  at  war  with  the 
other,  resulting  in  predictable  cycles  of 
victimization,  aggression,  retaliation 
and  revenge.  Proposing  organizations 
should  seek  to  work  with  indigenous 
counterparts  that  can  help  to  introduce 
and  then  to  institutionalize  functional 
confliti  resolution  strategies  in  Haiti, 
inquiries  should  be  directed  to  Program 
Specialist  Laverne  Johnson,  (202)  619- 
5326,  Internet  LJOHN.SON@USIA.GOV 

IVestern  Europe 

U.SI.A  is  interested  in  rei.eiving 

projects  for  Western  Europe  in  the 

following  fields: 

— Proposals  on  Northern  Ireland 

presenting  creative  ideas  to  exchange 
grassniots/comm  unity  based 
participants  to  study  models  of 
reconciliation  and  mediation 
techniques  through  site  visits, 
workshops  and  internships; 

—Proposals  for  Greece.  Cyprus  and    • 
Turkey  designed  to  improve 
professional  media  skills.  The 
program  might  commence  with  a  four 
to  six  week  seminar  for  participjnts 
from  the  three  countries  which  would 
serve  to  establish  linkages  l;etween 
the  media  in  the  three  countries,  and 
their  .American  counterparts,  and 
perhaps  challenge  some  of  the 
stereotypes  about  each  countn,-.  This 
progra.Ti  should  include  a  minimum 
of  a  one-week  internship  with  either 
a  TV  station,  radio  station,  or 
newspapers  ui  order  for  the 
participants  to  have  first-hand 
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experiente  with  U.S.  journalists  and 
medial  outlets.  Inquiries  should  be 
directed  to  Program  Specialist 
Christini  1  Miner.  (202)  619-5319. 
Internet  fcMINER@USIA.GOV 


East  Asia 

USIA  rei 
following 

— Projects 
South  dia 


and 


(  uests  proposals  in  the 
I  reas: 

that  address  the  North- 
1  )gue  in  Korea; 
— Regioial  or  subregional  projects  on 
use  of  conflict  resolution  to 
resolve  social  issues, 
ght  deal  with  women's 
rights  or  ethnic/tribal 
,uiries  should  be  directed  to 
jecialist  Elroy  Carlson.  (202) 
Internet 
ECARLS0K@USIA.GOV 

Eastern  ar  d 


the  role 

address 

Projects  m 

issues, 

tensions 

Program 

619-5326. 


and 


lab  )r 


jpmi  snt 


ccn 


USIAw 
develo 
support 
and  Central 
Proposals 
conferenc4s 
should  a 
among  eth^i 
develop 
indigenouk 
of  trainers 
resolution 
specific  piojects 
cooperati 
The  latter 
to  local 


CIVIC 

Inquiries 
Specialist 
Internet  S 


South  Asi  1 


tj^ 


Propos 
program 
field  of  h 
conflict 

Asian  coilntries 
consciouiiess 
universal 
the  Unitel 
fimdamei  t 
resolutioi 
operation 
instituti 
educatioila 
activists 
usually 
human  ri 
preventi 
through  i 
and  insi 
point  of 
assumpti 
on  the 
others'  n 
construct 
develo 


)pel 


JMI 


I 


Federal  Register  /  Vol.  60.  No.  12  /  Thursday.  January  19,  1995 


/  Notices 


Central  Europe  and  the  NIS 

11  accept  proposals  for  the 
of  an  exchange  program  to 
flict  resolution  in  Eastern 
Europe  and  the  NIS. 
nay  not  include  support  for 
and  symposia.  Proposals 
duress  reduction  of  tension 

ic  groups  by  (1) 
m^nt  of  national  or  regional 
institutions  through  training 
in  negotiation  and  conflict 
or  by  (2)  implementation  of 
ects  designed  to  encourage 
among  ethnic  communities, 
might  include  issues  related 
gcvemment  administration  or 
eduqation  at  the  secondary  level, 
lould  be  directed  to  Program 
Steve  Sutton.  (202)  619-5326, 
UTTON@USIA.GOV 


en 


S5 


Is  are  invited  for  an  e.xchange 
develop  pilot  projects  in  the 
J  man  rights  education  and 
resolution  in  selected  South 
A  thorough 
of  and  respect  for 
luman  rights  as  declaimed  by 
Nations  General  Assembly  is 
al  to  peaceful  conflict 
and  to  the  establishment  and 
of  genuinely  democratic 

This  project  would  develop 
1  programs  for  human  rights 
hich  would  focus  not.  as  has 

the  case,  on  reacting  to 
hts  violations  but  rather  on 
violations  and  conflict 
illing  a  general  awareness  of 
slence  upon  human  rights  as  a 
c  ommonality.  The  operating 
)n  is  that  when  people  insist 
ognition  of  their  own  and 
hts.  conflict  is  resolved  more 
veiy  and  democracy  can  be 
as  a  truly  popular  movement. 


O  IS. 


b  :en  1 


i  istil 


The  project  should  include  theoretical 
and  experiential  training  in  the  United 
States,  lasting  several  weeks,  for  a  group 
of  not  less  than  eight  human  rights 
activists  from  South  Asia  and  a  follow- 
on,  reinforcement  visit  to  South  Asia  by 
American  specialists  to  collaborate  in 
conducting  workshops,  developing 
institutes,  etc.  Inquiries  should  be 
directed  to  Program  Specialist  Thomas 
Johnston.  (202)  619-5319,  Internet 
TJOHNSTO@USIA.GOV 

Program  Parameters 

The  Office  of  Citizen  Exchanges 
strongly  encourages  the  coordination  of 
activities  with  respected  universities, 
professional  associations,  and  major 
cultural  institutions  in  the  U.S.  and 
abroad,  but  particularly  in  the  U.S. 
Projects  should  be  intellectual  and 
cultural,  not  technical.  Vocational 
training  (an  occupation  other  than  one 
requiring  a  baccalaureate  or  higher 
academic  degree;  i.e..  clerical  work,  auto 
maintenance,  etc.  and  other  occupations 
requiring  less  than  two  years  of  higher 
education)  and  technical  training 
(special  and  practical  knowledge  of  a 
mechanical  or  a  scientific  subject  which 
enhances  mechanical,  narrowly 
scientific,  or  semi-skilled  capabilities) 
are  ineligible  for  support.  In  addition, 
scholarship  programs  are  ineligible  for 
support. 

The  Office  does  not  support  proposals 
limited  to  conferences  or  seminars  (i.e., 
one  to  fourteen-day  programs  with 
plenary  sessions,  main  speakers,  panels, 
and  a  passive  audience).  It  will  support 
conferences  only  insofar  as  they  are  part 
of  a  larger  project  in  duration  and  scope 
which  is  receiving  USIA  funding  from 
this  competition.  USIA-supported 
projects  may  include  internships;  study 
tours;  short-term,  non-technical 
training;  and  extended,  intensive 
workshops  taking  place  in  the  United 
States  or  overseas.  The  themes 
addressed  in  exchange  programs  must 
be  of  long-term  importance  rather  than 
focused  exclusively  on  current  events  or 
short-term  issues.  In  every  case,  a 
substantial  rationale  must  be  presented 
as  part  of  the  proposal,  one  that  clearly 
indicates  the  distinctive  and  important 
contribution  of  the  overall  project, 
including  where  applicable  the 
expected  yield  of  any  associated 
conference.  No  funding  is  available 
exclusively  to  send  U.S.  citizens  to 
conferences  or  conference-type  seminars 
overseas;  neither  is  funding  available  for 
bringing  foreign  nationals  to 
conferences  or  to  routine  professional 
association  meetings  in  the  United 
States.  Projects  that  duplicate  what  is 
routinely  carried  out  by  private  sector 
and/or  public  sector  operations  will  not 


be  considered.  The  Office  of  Citizen 
Exchanges  strongly  recommends  that 
applicants  consult  with  host  country 
USIS  posts,  prior  \.o  submitting 
proposals. 

Selection  of  Participants 

All  grant  proposals  should  clearly 
describe  the  types  of  persons  who  will 
participate  in  the  program  as  well  as  the 
process  by  which  participants  will  be 
selected.  It  is  recommended  that 
programs  in  support  of  U.S.  internships 
include  letters  tentatively  committing 
host  institutions  to  support  the 
internships.  In  the  selection  of  foreign 
participants,  USIA  and  USIS  posts 
retain  the  right  to  nominate  all 
participants  and  to  accept  or  deny 
participants  recommended  by  grantee 
institutions.  However,  grantee 
institutions  are  often  asked  by  USIA  to 
suggest  names  of  potential  participants. 
The  grantee  institution  will  also  provide 
the  names  of  American  participants  and 
brief  (two  pages)  biographical  data  on 
each  American  participant  to  the  Office 
of  Citizen  Exchanges  for  information 
purposes.  Priority  will  be  given  to 
foreign  participants  who  have  not 
previously  travelled  to  the  United 
States. 

Additional  Guidance 

The  Office  of  Citizen  Exchanges  offers 
the  following  additional  guidance  to 
prospective  applicants: 

1.  Except  where  noted  in  the  text,  the 
Office  of  Citizen  Exchanges  encourages 
projects  proposals  involving  more  than 
one  country.  Pertinent  rationale  which 
links  countries  in  multi-covmtry  projects 
should  be  included  in  the  submission. 

2.  Proposals  for  bilateral  programs  are 
subject  to  review  and  comment  by  the 
USIS  post  in  the  relevant  country,  and 
pre-selected  participants  will  also  be 
subject  to  USIS  post  review. 

3.  Bilateral  programs  should  clearly 
identify  the  counterpart  organization 
and  provide  evidence  of  the 
organization's  participation. 

4.  The  Office  of  Citizen  Exchanges 
will  consider  proposals  for  activities 
which  take  place  exclusively  in  other 
countries  when  USIS  posts  are 
consulted  in  the  design  of  the  proposed 
program  and  in  the  choice  of  the  most 
suitable  venues  for  such  programs. 

5.  Office  of  Citizen  Exchanges  grants 
are  not  given  to  support  projects  whose 
focus  is  limited  to  technical  or 
vocational  subjects,  or  for  research 
projects,  for  publications  funding,  for 
student  and/or  teacher/faculty 
exchanges,  for  sports  and/or  sports 
related  programs.  Nor  does  this  office 
provide  scholarships  or  support  for 
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long-term  (a  semester  or  morr)  academic 
studios. 

Funding 

Proposals  which  request  USIA 
landing  of  less  than  $135,000  and 
which  include  .significant  cost  sharing 
will  be  deemed  more  competitive. 
Organizations  with  less  than  four  years 
of  successful  experience  in  managing 
international  exchange  programs  are 
limited  to  .$60,000.  Applicants  are 
invited  to  provide  both  an  all-inclusive 
budget  as  well  as  separate  sub-budgets 
for  each  program  componf  nt.  phase, 
location,  or  activity  in  order  to  facilitate 
USIA  decisions  on  funding.  While  an 
all-inclusive  budget  must  l)e  provided 
with  each  proposal,  separate  component 
budgets  are  optional.  Since  USIA  grant 
assistance  constitutes  only  a  portion  of 
total  project  funding,  proposals  should 
list  and  provide  evidence  of  other 
anticipated  sources  of  financial  and  in- 
kind  support.  Cost  sharing  may  be  in  the 
fonn  of  allowable  direct  or  indirect 
costs. 

The  Recipient  must  maintain  written 
records  to  support  all  allowable  costs 
which  are  claimed  as  being  its 
contribution  to  cost  participation,  as 
well  as  costs  to  be  paid  by  the  Federal 
government.  Such  records  are  subject  to 
audit.  The  basis  for  determining  the 
value  of  cash  and  in-kind  contributions 
must  be  in  accordance  with  OMB 
C:ircular  A-110,  Attachment  E— Cost 
Sharing  and  Matching  and  should  bt; 
described  in  the  proposal. 

Fligible  Costs 

The  following  project  costs  are 
eligible  for  consideration  for  funding: 

1.  International  and  domestic  air 
fares;  visas;  transit  costs;  ground 
transportation  costs. 

2.  Per  Diem.  For  the  U..S.  program, 
(irganizations  have  the  option  of  using  a 
flat  $140/day  for  program  participants 
or  the  published  U.S.  Ffd*!ral  per  diem 
rates  for  individual  American  cities.  Fur 
.jctivities  outride  the  U.S.,  the  published 
Federal  per  diem  rates  nuist  be  used. 

Note:  U.S.  escorting  staff  must  use  the 
piihiishKd  Federal  perriietn  rates,  not  the  flat 
ratK 

:{.  Interpreters.  If  needed,  interpreters 
for  the  U.S.  progratn  are  provided  by  the 
U.S.  State  Department  Language 
.Services  Division.  Typically,  a  pair  of 
simultaneous  interpreters  is  provided 
tor  every  four  visitors  who  need 
interpretation.  USIA  grants  do  not  pay 
for  foreign  interpreters  to  accompany 
delegations  from  their  home  country, 
(".rant  proposal  budgets  should  contain 
n  ilat  Sl40/day  per  diem  for  each 
fjep  irtnient  of  State  interpreter,  as  well 


as  home-program-home  air 
transportation  of  $400  per  interpreter 
plus  any  U.S.  travel  expenses  during  tin- 
program.  Salary  expenses  are  covered 
centrally  and  should  not  be  part  of  an 
applicant's  proposed  budget. 

4.  Book  and  cultural  allowance. 
Participants  are  entitled  to  and  escorts 
are  reimbursed  a  one-tome  cultiual 
allowance  of  $150  per  person,  plus  a 
participant  book  allov.'ance  of  $50.  U.S. 
staff  do  not  get  these  benefits. 

5.  Consultants.  May  be  used  to 
provide  specialized  expertise  or  to  make 
presentations.  Daily  honoraria  generally 
do  not  exceed  $250  per  day. 
Subcontracting  organizations  may  also 
be  used,  in  which  case  the  written 
agreement  between  the  prospectivt; 
grantee  and  subcontractor  should  Ije 
included  in  the  proposal. 

6.  Room  rental,  vv-hich  generally 
should  not  exceed  $250  per  day. 

7.  Materials  development.  Proposals 
may  contain  costs  to  purchase,  develop, 
and  translate  materials  for  participants. 

8.  One  working  meal  per  project.  Per 
capita  costs  may  not  exceed  $5-8  for  a 
lunch  and  $14-20  for  a  dinner; 
excluding  room  rental.  The  number  of 
invited  guests  may  not  exceed 
participants  by  more  than  a  factor  of  two 
to  one. 

9.  A  return  travel  allowance  of  $70  for 
each  participant  which  is  to  be  used  for 
incidental  expenditures  incurred  during 
international  travel. 

10.  In  most  cases.  USIA-funded 
delegates  will  be  covered  under  the 
terms  of  a  USIA-sponsored  health 
insurance  poliry  with  the  premium  is 
paid  by  USIA  directly  to  the  insurance 
company.  For  additional  information  on 
insurance  coverage,  contact  the  tJV 
program  officer. 

1 1.  Other  costs  necessary  for  the 
effective  administration  of  the  prograin. 
including  salaries  for  grant  organization 
employees,  benefits,  and  other  direct 
and  indirect  costs  per  detailed 
instructions  in  the  application  package 
Please  refer  to  the  Application  Package 
for  compiite  budget  guidelines. 

Review  Process 

USIA  will  acknowledge  receipt  of  ail 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  Application  Packet. 
Eligible  proposals  will  be  forwarded  tn 
panels  of  USIA  officers  for  advisory 
review.  All  eligible  proposals  will  also 
be  reviewed  by  the  budget  and  contraci 
offices,  as  well  the  USIA  geographic 
regional  office  and  the  USIS  post 
overseas,  where  appropriate.  Proposals 
may  also  be  reviewed  by  the  U.SIA's 


Otiice  of  (ieneral  Counsel  or  by  other 
Agency  elements.  Funding  decisions  are 
at  the  discretion  of  the  USIA  Associate 
Dirtictor  for  Educational  and  Culturdl 
.affairs.  Final  technical  authority  for 
gnmt  awards  resides  with  USlA's 
contracting  officer 

Review  Criteria 

I'SIA  will  consider  proposals  based 
on  their  conformance  with  the 
objectives  and  considerations  already 
stated  in  this  RFP.  as  well  as  the 
following  criteria: 

1.  Quality  of  Program  Idea 

Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
the  Agency  mission. 

2.  Pro-am  Planning 

Detailed  agenda  and  rcU:vant  work 
pl.in  should  demonstrate  substance 
undertakings  and  logistical  capacity 
Agenda  and  plan  should  adhere  to  the 
program  overview  and  guidelines 
described  above. 

'.  Ability  to  Achieve  Program  Objectives 

Objectives  should  be  reasonable, 
feasible,  and  flexible.  Proposal  should 
clearly  demonstrate  how  the  institution 
will  mt^t  the  program  objectives  and 
plan. 

4.  Multiplier  Effect 

Proposed  programs  should  sm:ngthen 
long-term  mutual  understanding, 
including  maximum  sharing  of 
information  and  establishment  of  long- 
term  institutional  and  individual 
linkages. 

.■>.  Value  to  U.S — Partner  Clountry 
He  hit  ions 

Proposed  projects  should  receive 
ptisitive  assessments  by  USIAs 
^•■ographic  area  desk  and  overseas 
officers  of  program  need,  potential 
impact,  and  significance  in  the  partner. 

U.  Institutional  Capacity 

I'roposed  personnel  and  uistitutional 
resources  should  be  adequate  and 
appropriate  to  achieve  tlie  program  or 
I)rojecf 's  goal. 

r.  In^-titution  Reputation/ Ability 

Proposal  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  includiitg 
responsible  fiscal  managemt^nt  and  full 
compliance  with  all  rrp<irting 
requinMuents  for  past  Agent  y  grants  as 
(letertnined  by  IJSlAs  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  ol  neu 
applicants. 
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s  of  the  proposal,  including 
salaries  anU  honoraria,  should  be  kept 
as  low  as  f  ossible.  All  other  items 
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awarei  ess 


12.  Suppo\t 

Proposa 
recipients 
the 

diversity 
can  be  accbm 
documentiti 
statement 
and/or  on 
that  furth< 
within 
activities. 


bol  1 


Notice 

The  Office 
reserves 
increase 
condition 


(f 


a  e 


Proposals  (RFP) 
not  be  mo  1 
represent! 
provided 
publishec 
Issuance 
an  award 
Government 
made  unt 
appropri 
and  comn 
procedure  s 

Nutificatipn 

All  app 
results  of 
April  28. 
subject  to 
evaluatio 

Dated:  J; 
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Deputy  Asioc 
Education 
IFR  Dor..  9  i 
BILUNG  COC  E 
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of  Diversity     ■ 

should  demonstrate  the 
commitment  to  promoting 
and  understanding  of 
t  iroughout  the  program.  This 
plished  through 
on  (such  as  a  written 
3r  account)  summarizing  past 
■  going  activities  and  efforts 
the  principle  of  diversity 
their  organization  and  their 


tie 
t  le 


of  Citizen  Exchanges 
right  to  reduce,  revise,  or 
grant  award.  The  terms  and 
published  in  the  Request  For 

are  binding  and  may 
ified  by  any  USIA 
live.  Explanatory  information 
)y  USIA  that  contradicts 
language  will  not  be  binding, 
the  RFP  does  not  constitute 
lommitment  on  the  part  of  the 
Final  awards  cannot  be 
funds  have  been  fully 
d  by  the  Congress,  allocated 
iitted  through  internal  USIA 


icants  will  be  notified  of  the 
he  review  process  on  or  about 
1995.  Awarded  grants  will  be 
periodic  reporting  and 
requirements. 

uarv  11. 1995. 


,i  1 


late  Director.  Burvou  of 
1  and  Cultural  Affairs. 
1178  Filed  1-18-9.5:  8:4.'>  ami 
8230-01 -M 


Local  Government 

action:  Notice — Request  for  proposals. 

SUMMARY:  The  Office  of  Citizen 
Exchanges  (E/P)  announces  a 
competitive  grants  program  for 
nonprofit  organizations  in  support  of 
projects  on  the  theme  of  LOCAL 
GOVERNMENT  for  audiences  in  the 
following  geographical  areas:  Sub- 
saharan  Africa;  American  Republics; 
East  Asia  (Peoples  RepubHc  of  China); 
and  Western  Europe  (Italy).  USIA 
particularly  is  seeking  projects  which 
link  American  institutions  and 
specialists  with  partners  overseas.  New 
and  creative  approaches  to  the  issue  of 
local  government  will  be  especially 
welcome.  Proposals  which  request  USIA 
funding  of  less  than  SI 35.000  and 
which  include  significant  cost  sharing 
will  be  deemed  more  competitive. 

Interested  applicants  are  urged  to  read 
the  complete  Federal  Register 
announcement  before  addressing 
inquiring  to  the  Office  or  submitting 
their  proposals. 

After  the  deadline  for  submitting 
proposals,  USIA  officers  may  not 
discuss  this  competition  in  any  way 
with  applicants  until  final  decisions  are 
made. 

Announcement  name  and  number: 
All  communications  concerning  this 
announcement  should  refer  to  the  Local 
Government  Grant  Program, 
announcement  number  E/P-95— 41. 
Please  refer  to  title  and  number  in  all 
correspondence  or  telephone  calls  to 
USIA. 

DATES:  Deadline  for  Proposals:  AH 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  DC  time  on  March  3,  1995. 
Faxed  docimients  will  not  be  accepted, 
nor  will  documents  postmarked  on 
March  3.  1995.  but  received  at  a  later 
date.  It  is  the  responsibility  of  each 
grant  applicant  to  ensure  that  proposals 
are  received  by  the  above  deadline. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interested  organizations/institutions 
must  contact  the  Office  of  Citizen 
Exchanges.  E/P.  Room  216,  United 
States  Information  Agency,  301  Fourth 
Street.  SW.,  Washington,  DC  20547, 
telephone  (202)  619-5326,  fax  (2020 
280-0437  to  request  detailed 
application  packets,  which  include 
award  criteria,  all  application  forms, 
and  guidelines  for  preparing  proposals, 
including  specific  criteria  for 
preparation  of  the  proposal  budget. 
Please  direct  inquiries  on  programmatic 
matters  to  the  USIA  Officer  identified 
under  each  geographic  heading. 
ADDRESSES:  Applicants  must  follow  all 
instructions  given  in  the  Proposal 


Submission  Instructions  and  send  only 
complete  applications  to:  U.S. 
Information  Agency,  REF:  E/P-95-41 
Local  Government  Grant  Competition. 
Grants  Management  Division  (E/XE). 
301  Fourth  Street,  SW.,  Room  336. 
Washington,  DC  20547. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  legislation  authorizing  the  Bureau 
of  Education  and  Cultural  Affairs, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
life.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  and  encompass 
differences  including  but  not  limited  to 
race,  gender,  refigion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle. 

Overview 

The  Office  of  Citizen  Exchanges 
works  with  U.S.  private  sector  non- 
profit organizations  on  cooperative 
international  group  projects  that 
introduce  American  and  foreign 
participants  to  each  others'  .social, 
economic,  and  political  structures;  and 
international  interests. 

Guidelines 

Applicants  should  carefully  note  the 
following  restrictions  and 
recommendations  for  proposals  in 
specific  geographical  areas: 

Africa 

The  Role  of  Local  Government  in  a 
Democracy 

Proposals  are  initiated  to  conduct  a 
program  for  3—4  countries  in  one 
subregion  of  Africa  (southern,  eastern, 
central,  or  western)  which  would 
promote  effective  governmental 
administration  and  planning  at  the 
grassroots  level.  Issues  to  be  addressed 
might  include  local-national 
governSnent  relations,  fundraising  and 
budgeting  at  the  local  level,  methods  for 
assessing  local  needs  and  resources, 
public-private  partnerships  for  local 
planning  and  development.  ser\icps  at 
local  level  (e.g.,  water,  health,  refuse 
disposal,  zoning,  community  planning, 
etc)  and  administrative  skills. 
Participants  would  include  local 
government  administrators  and  policy 
makers  (e.g.,  managers,  mayors,  local 
council  representatives)  and  persons 
who  liaise  between  localities  and 
national  governments.  The  program 
should  include  at  least  two  phases,  one 
of  which  would  bring  Africans  to  the 
U.S.  and  the  other  of  which  would  send 
U.S.  counterparts  to  participating 


Africaji  countries.  Inquiries  should  be 
flir»:clnd  to  Program  Spef;ialist  Stephen 
Taylor.  (202)  619-5319,  Internet 
SIAYLOR&USIA.GOV 

.^nierinw  Republics 

(lood  Governance  in  the  .\inericas 

U.SIA  is  interested  in  proposals  for 
programs  which  will  foster  effective 
administration  in  local  and  regional 
municipal  governments.  Programs  might 
examine  and  seek  to  improve 
relationships  among  local  executive, 
legislative,  and  judicial  elements,  or 
they  might  address  the  knowledge  and 
skills  necessary  to  administer  one  or 
more  of  these  branches  of  local 
government.  Program  topics  might 
include  one  or  more  of  the  following: 
judicial  administration,  budget 
development,  financial  management 
and  oversight,  profcssionalizalion  of  the 
civil  service  (e.g..  the  use  of  city 
managers),  tax  policies  and 
mechanisms.  elw:tion  practices, 
managejnent  of  municipal  services, 
privatization  of  government  property, 
consumer  protection,  business 
regulation  (as  opposed  to  control), 
licensing,  and  environmental 
protection.  Inquiries  should  be  directed 
to  Program  Specialist  Laveme  Jrjhnson. 
(.102)619-5326,  Internet 
L|()HN.SON!R>US!A.GaV 

'\i't:-itnrn  Europe 

Italian  Local  Ck^veniniKnt 

t'SI,\  is  interested  in  proposals  with 
>t  focus  on  regional  govern m^fnts  in  Italy. 
The  exchange  would  have  three  phases. 
In  Phase  1  a  team  from  the  American 
grantee  instiUilion  would  usit  five  cities 
in  Italy  (Rome,  Palnnno,  .Naples. 
Bologna,  and  Milrtn)  to  .selrt;!.  in 
conjunction  with  the  USI.S  po«t. 
participants  in  a  U.S.  study  tour.  In 
t'hase  2.  fiftetn  participants,  thr*!*;  hoin 
each  city,  would  travel  to  the  U..S.  for 
H  ivvo-woek  .study  totir  focus;*! ng  on 
regional  govcrnmiint  and  sppanition  of 
powers  b.'twiMMi  f*Kltjr;ii  and  state 
goverrunents.  hi  Phase  3.  Americaii 
participants  sciect*'d  from  the 
intiirlociifors  th.'t  the  '.'.roups  met  during 
Phastr  2  would  return  to  Italy  and 
f:ondm:t  short  (one  (lay)  seminars  in 
each  (it  the  five  cities.  Inquiries  should 
he  directed  to  Pnv;ram  Specialist 
Christina  Minsr.  (202)  619-5319. 
internel  CMINF,F<«I  'SIA  f'.OV 

Etisi  Asia 

i  iiinese  Federalism  Projeirl 

Proposals  are  invited  to  conduct  u 
project  for  Chinese  provincial  and 
municipal  legislators  to  observe  how 
t '..S.  state  governments  function  and 


how  the  Federal  government  and  state 
governments  interact. 

Chinese  Local  Elected  Officials  Projw:t 

Proposals  are  invited  to  conduct  a 
project  to  bring  Chinese  Ministry  of 
Civil  Affairs  officials  from  the 
provincial  level  to  the  U.S.  to  observe 
how  U.S.  local  officials  are  chosen,  what 
their  powers  are.  how  they  respond  to 
the  needs  of  their  constituencies,  and 
what  happens  when  they  are  not 
sufficiently  responsive  to  their 
constituencies'  needs. 

Inquiries  should  be  directed  to 
Program  Specialist  Elroy  Carlson,  (202) 
619-5326,  Internet 
ECARLSON@USIA.C^V 

Program  Parameters 

The  Office  of  Citizen  Exchanges 
strongly  encourages  the  coordination  of 
activities  with  respected  universities, 
professional  associations,  and  major 
cultural  institutions  in  the  U.S.  and 
abroad,  but  particularly  in  the  U.S. 
Projects  should  be  intellectual  and 
cultural,  not  technical.  Vocational 
training  (an  occupation  other  than  one 
requiring  a  baccalaureate  or  higher 
academic  degree:  i.e..  clerical  work,  auto 
maintenance,  etc.  and  other  occupations 
requiring  less  than  two  years  of  higher 
education)  and  technical  training 
(special  and  practical  knowledge  of  a 
mechanical  or  a  scientific  subject  which 
enhances  niechajiical,  narrowly 
scientific,  or.sem.i-skilled  capabilities) 
£>je  ineligible  for  support.  In  addition, 
scholarship  programs  ar"?  ineligible  for 
support. 

The  Officfi  does  not  support  proposals 
limited  to  conferences  or  seminars  (i.c  . 
one-  In  fou.'1fl;?:'.-day  programs  with 
plenary  sessions,  main  speakers,  panels, 
and  a  passive  audience).  It  will  support 
confereiices  or.ly  insofar  as  they  arc  part 
of  a  larger  project  in  duration  and  st^ope 
v.hich  is  receiving  USIA  funding  from 
this  competition.  USlA-suppor^ed 
p.'ojocts  may  include  ii;tcmships  study 
tours;  short-term,  non-technical 
training;  and  extendod,  intensive 
workshops  taking  place  in  the  L'nittHi 
States  or  overseas.  The  themes 
addressed  in  exchange  programs  -.iiu-A 
b<'  of  long-term  importance  rather  than 
focu.sod  exclusively  or>  current  events  or 
sliorf-term  issues.  !n  every  case,  a 
substantial  rationale  must  be  preser.tfd 
as  part  of  the  proposal,  one  that  clearly 
indicates  the  distinctive  and  importanl 
contribution  of  Ihe  overall  project, 
including  whRrc  applicable  the 
expected  yield  of  any  a.ssociated 
confereni:e.  No  funding  is  available 
exclusively  to  send  U.S.  citizens  to 
conferences  or  conference-type  seminars 
fjverseas;  neither  is  funding  availablo  for 


bringing  foreign  nationals  to 
conferences  or  to  routine  professional 
association  meetings  in  the  United 
States.  Projects  that  duplicate  what  is 
routinely  carried  out  by  private  sector 
and/or  public  sector  operations  will  not 
be  considered.  The  Office  of  fJitizen 
Exchanges  strongly  recommends  that 
applicants  consult  with  host  country 
USIS  posts,  prior  to  submitting 
proposals. 

Selection  of  Participants  • 

All  grant  prt/po.sals  should  clearly 
describe  the  typms  of  persons  who  will 
participate  in  the  program  as  well  as  the 
process  by  which  participants  will  be 
selected.  It  is  recommended  tliat 
programs  in  support  of  U.S.  internships 
include  letters  tentatively  committing 
host  in.stitutions  to  support  the 
internships.  In  the  selection  of  foreign 
participants.  USIA  and  USIS  posts 
retain  the  right  to  nominate  all 
participants  and  to  accept  or  deny 
participants  recommended  by  grantee 
institutions.  However,  grantee 
institutions  are  often  asked  by  USIA  to 
suggest  names  of  potential  participants. 
The  grantee  institution  will  also  provide 
the  names  of  American  participants  and 
brief  (two  pages)  biographital  data  on 
each  American  participant  to  the  Office 
of  Citizen  Exchanges  fur  information 
purpo.ses.  Priority  will  be  given  to 
for»"ign  participants  who  have  not 
previously  travelled  to  the  United 
States. 

.Additional  Guidance 

The  Office  of  Citizen  E\cha;ig»;s  offers 
the  following  additional  gviidance  to 
prospective  appli(-ants: 

1.  The  Office  of  Citizen  lAihanges 
encoufiiges  project  proposals  invoh  i'ng 
mure  than  one  country.  Pertinent 
rationale  which  links  countries  in  multi- 
co.'.ntry  pmiocts  .should  be  inchidr-d  in 
thr  submission.  Singlt'-country  pnjjecls 
thai  are  clearly  defined  and  possess  the 
potential  for  creating  and  strengthening 
{:ontinuing  linkag»'S  between  foreign  and 
U.S.  Institutions  are  also  welcome. 

2.  Proposals  f(>r  bilateral  prc-grams  are 
subject  to  n^vievvand  coniinent  by  th*? 
USIS  post  in  the  relevant  country,  ard 
pre-selected  participants  will  also  bo 
subject  to  L'SIS  post  review. 

3.  Bilato-ral  prt>2rams  sho'ild  clearly 
idt-ntify  the  counterpart  organization 
and  provide  ev  idence  of  the 
o.-ganiziitions  particip?ti(Mi. 

4.  The  C5ffi.;e  of  Citizen  E.xchanges 
will  consider  propo.>als  for  activities 
which  lake  place  exclusively  in  other 
countries  when  USLS  posts  are 
cor.sulted  in  the  design  of  the  proposed 
program  and  in  the  choice  of  the  most 
suitable  venues  for  such  programs. 
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5.  Office 
are  not  giv 
focus  is  lim 
vocational 
projects,  foi 
student  a 
exchanges, 
related  pro; 
provide  sc 
long-term  ( 
studies. 

Funding 

Proposal  which  request  USIA 
funding  of  ess  than  $135,000  and 
which  inch  ids  significant  cost  sharing 
will  be  dee  ned  more  competitive. 
Organizatic  ns  with  less  than  fours  of 
successful  I  ixperience  in  managing 
intemation  i\  exchange  programs  are 
hmited  to  ;  60,000.  Applicants  are 
invited  to  j  rovide  both  an  all-inclusive 
budget  6s  V  ell  as  separate  sub-budgets 
for  each  pr  )gram  component,  phase, 
location,  oi  activity  in  order  to  facilitate 
USIA  decisions  on  funding.  While  an 
all-inclusi\  e  budget  must  be  provided 
with  each  ]  iroposal,  separate  component 
budgets  ar<  optional.  Since  USIA  grant 
assistance  i  lonstitutes  only  a  portion  of 
total  project  funding,  proposals  should 
list  emd  pre  vide  evidence  of  other 
anticipatec  sources  of  financial  and  in- 
kind  supp(  rt.  Cost  sharing  may  be  in  the 
form  of  allowable  direct  or  indirect 
costs. 

The  Reci  pient  must  maintain  written 
records  to  iupport  all  allowable  costs 
which  are  ;laimed  as  being  its 
contributic  n  to  cost  participation,  as 
well  as  cos  ts  to  be  paid  by  the  Federal 
governmer  t.  Such  records  are  subject  to 
audit.  Thepasis  for  determining  the 
value  of  ca  sh  and  in-kind  contributions 
must  be  in  accordance  with  OMB 
Circular  A  -110,  Attachment  E-Cost 
Sharing  ar  d  Matching  and  should  be 
described  n  the  proposal. 

Eligible  C(  sis 

The  foil 
eligible  foi 

1.  Interr  ati 
fares;  visa! 
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2.  Per  D 
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flat  $140/day 
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for  the  U.i 
U.S.  State 
Ser\'ices 


JMI 


ii  iwing  project  costs  are 
consideration  for  funding: 
itional  and  domestic  air 
;  transit  costs;  ground 
ion  costs. 

em.  For  the  U.S.  program, 
have  the  option  of  using  a 
for  program  participants 
ished  U.S.  Federal  per  diem 
ividual  American  cities.  For 
(utside  the  U.S..  the  published 
diem  rates  must  be  used. 
.  escorting  staff  must  use  the 
Federal  per  diem  rates,  not 


.  If  needed,  interpreters 
I.  program  are  provided  by  the 
Department  Language 
asion.  Typically,  a  pair  of 


r  iv 


simultaneous  interpreters  is  provided 
for  every  four  visitors  who  need 
inteipretation-.  USIA  grants  do  not  pay 
for  foreign  interpreters  to  accompany 
delegations  from  their  home  country. 
Grant  proposal  budgets  should  contain 
a  flat  $140/day  per  diem  for  each 
Department  of  State  interpreter,  as  well 
as  home-program-home  air 
transportation  of  $400  per  interpreter 
plus  any  U.S.  travel  expenses  during  the 
program.  Salary  expenses  are  covered 
centrally  and  should  not  be  part  of  an 
applicant's  proposed  budget. 

4.  Book  and  cuhural  allowance. 
Participants  are  entitled  to  and  escorts 
are  reimbursed  a  one-time  cultural 
allowance  of  $150  per  person,  plus  a 
participant  book  allowance  of  $50.  U.S. 
staff  do  not  get  these  benefits. 

5.  Consultants.  May  be  used  to 
provide  specialized  expertise  or  to  make 
presentations.  Daily  honoraria  generally 
do  not  exceed  $250  per  day. 
Subcontracting  organizations  may  also 
be  used,  in  which  case  the  written 
agreement  between  the  prospective 
grantee  and  subcontractor  should  be 
included  in  the  proposal. 

6.  Room  rental,  which  generally 
should  not  exceed  $250  per  day. 

7.  Materials  development.  Proposals 
may  contain  costs  to  purchase,  develop, 
and  translate  materials  for  participants. 

8.  One  working  meal  per  project.  Per 
capita  costs  may  not  exceed  $5-8  for  a 
lunch  and  $14-20  for  a  dinner; 
excluding  room  rental.  The  number  of 
invited  guests  may  not  exceed 
participants  by  more  than  a  factor  of  two 
to  one. 

9.  A  return  travel  allowance  of  $70  for 
each  participant  which  is  tol>e  used  for 
incidental  expenditures  incurred  during 
international  travel. 

10.  In  most  cases,  USIA-funded 
delegates  will  be  covered  under  the 
terms  of  a  USIA-sponsored  health 
insurance  policy  where  the  premium  is 
paid  by  USIA  directly  to  the  insurance 
company.  For  additional  information  on 
insurance  coverage,  contact  the  E/P 
program  officer. 

1 1 .  Other  costs  necessary  for  the 
effective  administration  of  the  program, 
including  salaries  for  grant  organization 
employees,  benefits,  and  other  direct 
and  indirect  costs  per  detailed 
instructions  in  the  Proposal  Submission 
Instructions.  Please  refer  to  these 
Instructions  for  complete  budget 
guidelines. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  ehgibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 


herein  and  in  the  Proposal  Submission 
Instructions.  Eligible  proposals  will  be 
forwarded  to  panels  of  USIA  officers  for 
advisory  review.  All  eligible  proposals 
will  also  be  reviewed  by  the  budget  and 
contract  offices,  as  well  the  USIA 
geographic  regional  office  and  the  USIS 
post  overseas,  where  appropriate. 
Proposals  may  also  be  reviewed  by  the 
USIA's  Office  of  General  Counsel  or  by 
other  Agency  elements.  Funding 
decisions  are  at  the  discretion  of  the 
USIA  Associate  Director  for  Educational 
and  Cultural  Affairs.  Final  technical 
authority  for  grant  awards  resides  with 
USIA's  contracting  officer. 

Review  Criteria 

USIA  will  consider  proposals  based 
on  their  conformance  with  the 
objectives  and  considerations  already 
stated  in  this  RFP,  as  well  as  the 
following  criteria: 

1.  Quality  of  Program  Idea 

Proposals  should  exhibit  originally, 
substance,  precision,  and  relevance  to 
the  Agency  mission. 

2.  Program  Planning 

Detailed  agenda  and  relevant  work 
plan  should  demonstrate  substance 
undertakings  and  logistical  capacity. 
Agenda  and  plan  should  adhere  to  the 
program  overview  and  guidelines 
described  above. 

3.  Ability  to  Achieve  Program  Objectives 

Objectives  should  be  reasonable, 
feasible,  and  fiexible.  Proposal  should 
clearly  demonstrate  how  the  institution 
will  meet  the  program  objectives  and 
plan. 

4.  Multiplier  Effect 

Proposed  programs  should  strengthen 
long-term  mutual  understanding, 
including  maximum  sharing  of 
information  and  establishment  of  long- 
term  institutional  and  individual 
linkages. 

5.  Value  to  U.S. — Partner  Country 
Relations 

Proposed  projects  should  receive 
positive  assessments  by  USIA's 
geographic  area  desk  and  overseas 
officers  of  program  need,  potential 
impact,  and  significance  in  the  partnei 

6.  Institutional  Capacity 

Proposed  personnel  and  institutional 
resources  should  be  adequate  and 
appropriate  to  achieve  the  program  or 
project's  goal. 

7.  Institution  Reputation/Ability 

Proposal  should  demonstrate  an 
institutional  record  of  successful 


exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants. 

8  Follow-on  Activities 

Proposal  should  provide  a  plan  for 
continued  follow-on  activity  (without 
USIA  support)  which  ensures  that  USIA 
supported  programs  are  not  isolated 
events. 

9  Evaluation  Plan 

Proposals  should  provide  a  plan  for  a 
thorough  and  objective  evaluation  of  the 
program/project  by  the  grantee 
institution. 

10.  Cost-Effectiveness 

The  overhead  and  administrative 
components  of  the  proposal,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible.  All  other  items 
should  be  necessary  and  appropriate. 

1 1 .  Cost-Sharing 

Proposals  should  maximize  cost- 
sharing  through  other  private  sector 
support  as  well  as  institutional  direct 
funding  contributions. 

12.  Support  of  Diversity 

Proposal  should  demonstrate  the 
recipients'  commitment  to  promoting 
the  awareness  and  understanding  of 
diversity  throughout  the  program.  This 
can  be  accomplished  through 
documentation  (such  as  a  written 
statement  or  account)  summarizing  past 
and/or  on-going  activities  and  efforts 
that  further  the  principle  of  diversity 
within  both  their  organization  and  their 
activities. 

Notice 

The  Office  of  Citizen  Exchanges 
resofves  the  right  to  reduce,  revise,  or 
increase  the  grant  award.  The  terms  and 
conditions  published  in  the  Request  for 
Proposals  (RFP)  are  binding  and  may 
not  be  modified  by  any  USIA 
representative.  Explanatory  information 
provided  by  USIA  that  contradicts 
published  language  will  not  be  bindmg. 
Issuance  of  the  RFP  does  not  constitute 
an  award  commitment  on  the  part  of  the 
Govt-rnment.  Final  awards  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  the  Congress,  allocated 
and  committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 


April  28,  1995.  Awarded  grants  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  January  11.  1995. 
Dell  Pendergrast. 

Deputy  Associate  Director,  Bureau  of 
Educational  and  Cultural  Affairs. 
(FR  Doc.  95-1180  Filed  1-18-95;  8:45  ami 
BILLING  CODE  8230-01-M 


Citizen  Networking 

ACTION:  Notice — Request  for  proposals. 

SUMMARY:  The  Office  of  Citizen 
Exchanges  (E/P)  announces  a 
competitive  grants  program  for  non- 
profit organizations  in  support  of 
projects  on  the  theme  of  Citizen 
Networking  for  audiences  in  the 
following  geographical  areas:  Sub- 
saharan  Africa;  American  Republics; 
East  Asia  (Japan,  Burma,  Regional):  and 
Middle  East  and  South  Asia.  USIA 
particularly  is  seeking  projects  which 
link  American  institutions  and 
specialists  with  partners  overseas.  New 
and  creative  approaches  to  the  issue  of 
citizen  networking  will  be  especially 
welcome.  Proposals  which  request  USIA 
funding  of  less  than  $135,000  and 
which  include  significant  cost  sharing 
will  be  deemed  more  competitive. 

Interested  applicants  are  urged  to  read 
the  complete  Federal  Register 
announcement  before  addressing 
inquiries  to  the  Office  or  submitting 
their  proposals. 

After  the  deadline  for  submitting 
proposals,  USIA  officers  may  not 
discuss  this  competition  in  any  way 
with  applicants  until  final  decisions  are 
made. 

Announcement  name  and  number: 
All  communications  concerning  this 
announcement  should  refer  to  the 
Citizen  Networking  Grant  Progx'am. 
announcement  number  E/P-95— 40. 
Please  refer  to  title  and  number  in  all 
correspondence  or  telephone  calls  to 
USIA. 

DATES:  Deadline  for  Proposals:  All 
copies  m.ust  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  DC  time  on  March  3.  1995 
Faxed  documents  will  not  be  accepted, 
nor  will  documents  postmarked  on 
March  3,  1995,  but  received  at  a  later 
date.  It  is  the  responsibility  of  each 
grant  applicant  to  ensure  that  proposals 
are  received  by  the  above  deadline 
FOR  FURTHER  INFORMATION  CONTACT: 
Interested  organizations/institutions 
must  contact  the  Office  of  Citizen 
Exchanges,  E/P,  Room  216,  United 
States  Information  Agency.  301  4th 
Street,  SW.,  Washington,  DC  20547, 
telephone  (202)  619-5326,  fax  (202) 


260-0437,  to  request  detailed 
application  packets,  which  include 
award  criteria,  all  application  forms, 
and  guidelines  for  preparing  proposals, 
including  specific  criteria  for 
preparation  of  the  proposal  budget. 
Please  direct  inquiries  on  programmatic 
matters  to  the  USIA  Officer  identified 
under  each  geographic  heading. 
ADDRESSES:  Applicants  must  follow  all 
instructions  given  in  the  Proposal 
Submission  Instructions  (PSI)  and  send 
only  complete  applications  to:  U.S. 
Information  Agency,  REF:  E/P-95-40 
Citizen  Networking  Grant  Competition, 
Grants  Management  Division  (E/XE). 
301  Fourth  Street  SW.,  Room  336, 
Washington,  DC  20547. 
SUPPLEMENTARY  INFCftMATION:  Pursuant 
to  the  legislation  authorizing  the  Bureau 
of  Education  and  Cultural  Affairs, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
life.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  and  encompass 
differences  including  but  not  limited  to 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle. 

Overview 

The  Office  of  Citizen  Exchanges 
works  with  U.S.  private  sector  non- 
profit organizations  on  cooperative 
international  group  projects  that 
introduce  American  and  foreign 
participants  to  each  others'  social, 
economic,  and  political  structures;  and 
international  interests. 

Guidelines 

Applicants  should  carefully  note  the 
following  restrictions  and 
recommendations  for  proposals  in 
specific  geographical  areas: 

Africa.  Sub-Saharan 

Building  Grassroots  Citizen 
Organizations  in  Africa 

Proposals  are  invited  to  conduct  a 
program  for  selected  African  countries 
which  would  contribute  to  the  creation 
and  management  of  non-governmental 
citizen  organizations  which  address 
community  needs,  encourage 
commimity  participation  in  problem 
solving,  quality  of  life  enhancement  and 
professional  development.  The  program 
should  give  particular  attention  to  the 
de\P!pment  of  grassroots  organizations 
which  contribute  to  democracy,  and  it 
should  address  such  organizational 
needs  as  fundraising,  budgeting, 
publicity,  setting  goals  and  objectives. 
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:ks  to  assist  in  the 
of  indigenous,  non- 
1,  professional,  civic, 
ilanthropic.  and  issue-oriented 
and  citizen  exchanges 
in  the  American 
region.  These  projects  should 
S.  organization's  exchange 
(vith  counterpart  institutions 
IS  within  the  region.  Proposals 
e  as  an  important  avenue  for 
participation  in  problem 
lity  of  life  enhancement  and 
development.  Hriohty  will 
o  proposals  from  U.S. 

which  have  regional 
» -ganizations,  which  will  assist 
ization  of  program  goals  and 
and  will  themselves  be 
by  the  program.  Examples 
"e  private  and  non- 
1  organizations  that  work 
ically  with  a  broad  range  of 
lups.  such  as  Partners  of  the 
or  Sister  Cities  International, 
I  eeking  to  work  across  a  broad 
ic  area  with  very  specialized 
I  roups,  such  as  Mothers  Against 
ing,  the  League  of  Women 
any  of  the  various 
ions  that  promote  rights  for 
s,  the  indigenous,  the 
{  ped.  and  so  forth.  In  all  cases, 
will  be  given  to  projects 
the  highest  possible  impact  at 
possible  cost.  Inquiries 
directed  to  Program  Specialist 
ohnson,  (202)619-5326, 
JOHNSON@USIA.GOV 
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Is  are  invited  to  conduct  a 
for  Japanese  NGO  leaders 
concealed  with  commenters'  rights, 
ironment  and  political  reform 
bring  the  participants  together 
/  merican  counterparts  to 
fundraising,  recruitment, 
enlment  relations,  tax  benefits  and 
i  reas  of  mutual  interest,  with 
jrall  goal  of  building  bridges 


between  Japanese  NGOs  and  NGOs 
with  similar  objectives  in  the  U.S. 

Burmese  Non-Governmental 
Organization  Leaders 

— Proposals  are  invited  to  conduct  a 
project  to  assist  emerging  Burmese 
NGOs  and  associations  in 
development  effective  organization, 
operations,  and  management, 
including  questions  of  fundraising 
and  financial  management, 
membership,  project  development 
and  management,  training,  publicity, 
domestic  and  international 
networking.  An  effective  project 
would  consist  of  both  in-country 
workshops  and  U.S. -based  tours  and 
short  internships. 

Regional  Non-Governmental 
Organization  Leaders 

— Proposals  are  invited  to  conduct  a 
regional  or  subregional  project  in 
which  NGO  grassroots  leaders  are 
introduced  to  effective  strategies  for 
management  and  impact,  including 
fundraising,  community  building, 
lobbying  for  public  support  and 
dealing  with  the  media.  Projects 
might  focus  on  consumer  advocacy 
groups  or  women's  organizations. 
Inquiries  should  be  directed  to 
Program  Specialist  Elroy  Carlson, 
(202)  619-5326,  Internet 
ECARLSON@USIA.GOV 

Middle  East  and  South  Asia 

Development  of  Women's  Resource 
Centers  in  the  Middle  East 

Proposals  are  invited  to  conduct  a 
multi-phased  program  which  would 
help  develop  resource  centers  for 
women  in  selected  Middle  Eastern 
countries.  Such  centers,  staffed  by 
professionals  on  a  voluntary  or  paid 
basis,  would  provide  information, 
advice,  and  services  to  any  woman 
requesting  them  on  such  topics  as  legal 
rights,  educational  and  professional 
opportunities,  financial  management, 
and  health  care  for  women  and 
children.  The  program  should  bring 
women  political/governmental  leaders, 
NGO  executives,  and  social  service 
providers  from  Egypt,  Syria,  and  Jordan 
together  with  their  American 
counterparts  to  lay  the  groundwork  for 
establishing,  funding,  staffing,  and 
operating  women's  resource  centers  in 
their  home  countries.  The  program 
should  bring  an  approximately  equal 
number  of  women  from  each  of  the 
Middle  Eastern  Countries  to  the  United 
States  for  three  or  more  weeks  of 
consultation  and  experiential  learning, 
and  a  return  trip  for  American  women 
engaged  in  the  development  and 


operation  of  resource  centers  for 
conducting  workshops,  advising,  etc. 
Inquiries  should  be  directed  to  Program 
Specialist  Thomas  Johnston,  (202)  619- 
5319,  Internet  TJOHNSTON@USIA.GOV 

Women's  Organizations  and  Conflict 
Management  in  South  Asia 

Proposals  are  invited  to  conduct  an 
exchange  program  between  women 
educators,  NGO  representatives,  and 
social  activists  from  India,  Pakistan,  and 
other  South  Asian  countries  and  their 
American  counterparts  to  share 
information  and  to  develop  a  regional 
and  international  network  of 
organizations  involved  in  social  and 
legal  issues  affecting  women.  The 
primary  agenda  of  the  project  would  be 
to  increase  the  participants'  awareness  • 
of  the  commonality  of  issues  confronted 
by  women  and  to  stimulate  the 
development  of  mutually  supportive 
organizations  focussed  on  managing  and 
resolving  conflict  and  the  achievement 
of  women's  goals  through  women's 
empowerment.  More  broadly,  the 
program  would  encourage  participants 
to  expand  their  consideration  from 
purely  women's  issues  to  international 
issues  and  the  role  of  women  in 
international  conflict  resolution.  The 
project  would  entail  at  least  two  phases, 
one  bringing  women  from  South  Asia  to 
the  United  States  for  two-to-three  weeks 
to  experience  organizations  which  work 
for  the  empowerment  of  women  such  as 
the  League  of  Women  Voters,  the 
Women's  International  League  for  Peace 
and  Freedom,  the  National  Council  of 
Women,  the  American  Civil  Liberties 
Union,  and  to  visit  one  or  more 
creditable  women's  studies  programs  at 
major  universities.  The  second  phase 
would  involve  American  women 
activists  traveling  to  the  region  to  work 
with  participants  in  the  first  phase  in 
developing  workshops  and  study 
groups,  establishing  organizations 
focussed  on  women's  issues,  etc. 
Inquiries  should  be  directed  to  Program 
Specialist  Charlotte  Peterson,  (202)  619- 
5319.  Internet  CPETERSO@USIA.GOV 

Program  Parameters 

The  Office  of  Citizen  Exchanges 
strongly  encourages  the  coordination  of 
activities  with  respected  universities, 
professional  associations,  and  major 
cultural  institutions  in  the  U.S.  and 
abroad,  but  particularly  in  the  U.S. 
Projects  should  be  intellectual  and 
cultural,  not  technical.  Vocational 
training  (an  occupation  other  than  one 
requiring  a  baccalaureate  or  higher 
academic  degree;  i.e.,  clerical  work,  auto 
maintenance,  etc.  and  other  occupations 
requiring  less  than  two  years  of  higher 
education)  and  technical  training 


(special  and  practical  knowledge  of  a 
mechanical  or  a  scientific  subject  which 
enhances  mechanical,  narrowly 
scientific,  or  semi-skilled  capabilities) 
are  ineligible  for  support.  In  addition, 
scholarship  programs  are  ineligible  for 
support. 

Tne  Office  does  not  support  proposals 
limited  to  conferences  or  seminars  (i.e., 
one  to  fourteen-day  programs  with 
plenary  sessions,  main  speakers,  panels, 
and  a  passive  audience). 

It  will  support  conferences  only 
insofar  as  they  are  part  of  a  larger 
project  in  duration  and  scope  which  is 
receiving  USIA  funding  from  this 
competition.  USIA-supported  projects 
may  include  internships;  study  tours; 
short-term,  non-technical  training;  and 
extended,  intensive  workshops  taking 
place  in  the  United  States  or  overseas. 
The  thegies  addressed  in  exchange 
programs  must  be  of  long-term 
importance  rather  than  focused 
exclusively  on  current  events  or  short- 
term  issues.  In  every  case,  a  substantial 
rationale  must  be  presented  as  part  of 
the  proposal,  one  that  clearly  indicates 
the  distinctive  and  important 
contribution  of  the  overall  project, 
including  where  applicable  the 
expected  yield  of  any  associated 
conference.  No  funding  is  available 
exclusively  to  send  U.S.  citizens  to 
conferences  or  conference-type  seminars 
overseas;  neither  is  funding  available  for 
bringing  foreign  nationals  to 
conferences  or  to  routine  professional 
association  meetings  in  the  United 
States.  Projects  that  duplicate  what  is 
routinely  carried  out  by  private  sector 
and/or  public  sector  operations  will  not 
be  considered.  The  Office  of  Citizen 
Exchanges  strongly  recommends  that 
applicants  consult  with  host  country 
USI.S  posts,  prior  to  submitting 
proposals. 

Selection  of  Participants 

All  grant  proposals  should  clearly 
describe  the  types  of  persons  who  will 
participate  in  the  program  as  well  as  the 
process  by  which  participants  will  be 
selected.  It  is  recommended  that 
programs  in  support  of  U.S.  internships 
include  letters  tentatively  committing 
host  institutions  to  support  the 
internships.  In  the  selection  of  foreign 
participants,  USIA  and  USIS  posts 
retain  the  right  to  nominate  all 
participants  and  to  accept  or  deny 
participants  recommended  by  grantee 
institutions.  However,  grantee 
institutions  are  often  asked  by  USIA  to 
suggest  names  of  potential  participants. 
The  grantee  institution  will  also  provide 
the  names  of  American  participants  and 
brief  (two  pages)  biographical  data  on 
each  American  participant  to  the  Office 


of  Citizen  Exchanges  for  information 
purposes.  Priority  will  be  given  to 
foreign  participants  who  have  not 
previously  travelled  to  the  United 
States. 

Additional  Guidance 

The  Office  of  Citizen  Exchanges  offers 
the  following  additional  guidance  to 
prospective  applicants: 

1.  Except  wnere  noted  in  the  text,  the 
Office  of  Citizen  Exchanges  encourages 
project  proposals  involving  more  than 
one  country.  Pertinent  rationale  which 
links  countries  in  multi-county  projects 
should  be  included  in  the  submission. 
Single-country  projects  that  are  clearly 
defined  and  posses  the  potential  for 
creating  and  strengthening  continuing 
linkages  between  foreign  and  U.S. 
institutions  are  also  welcome. 

2.  Proposals  for  bilateral  programs  are 
subject  to  review  and  comment  by  the 
USIS  post  in  the  relevant  country,  and 
pre-selected  participants  will  also  be 
subject  to  USIS  post  review. 

3.  Bilateral  programs  should  clearly 
identify  the  counterpart  organization 
and  provide  evidence  of  the 
organization's  participation. 

4.  The  Office  of  Citizen  Exchanges 
will  consider  proposals  for  activities 
which  take  place  exclusively  in  other 
countries  when  USIS  posts  are 
consulted  in  the  design  of  the  proposed 
program  and  in  the  choice  of  the  most 
suitable  venues  for  such  programs. 

5.  Office  of  Citizen  Exchanges  grants 
are  not  given  to  support  projects  whose 
focus  is  limited  to  technical  or 
vocational  subjects,  or  for  research 
projects,  for  publications  funding,  for 
student  and/or  teacher/faculty 
exchanges,  for  sports  and/or  sports 
related  programs.  Nor  does  this  office 
provide  scholarships  or  support  for 
long-term  (a  semester  or  more)  academic 
studies. 

Funding 

Proposals  which  request  USIA 
funding  of  less  than  $135,000  and 
which  include  significant  cost  sharing 
will  be  deemed  more  competitive. 
Organizations  with  less  than  four  years 
of  successful  experience  in  managing 
international  exchange  programs  are 
limited  to  $60,000.  Applicants  are 
invited  to  provide  both  an  all-inclusive 
budget  as  well  as  separate  sub-budgets 
for  each  program  component,  phase, 
location,  or  activity  in  order  to  facilitate 
USIA  decisions  on  funding.  While  an 
all-inclusive  budget  must  be  provided 
with  each  proposal,  separate  component 
budgets  are  optional.  Since  USIA  grant 
assistance  constitutes  only  a  portion  of 
total  project  funding,  proposals  should 
list  and  provide  evidence  of  other 


anticipated  sources  of  financial  and  in- 
kind  support.  Cost  sharing  may  be  in  the 
form  of  allowable  direct  or  indirect 
costs. 

The  Recipient  must  maintain  written 
records  to  support  all  allowable  costs 
which  are  claimed  as  being  its 
contribution  to  cost  participation,  as 
well  as  costs  to  be  paid  by  the  Federal 
government.  Such  records  are  subject  to 
audit.  The  basis  for  determining  the 
value  of  cash  and  in-kind  contributions 
must  be  in  accordance  with  OMB 
Circular  A-110,  Attachment  E-Cost 
Sharing  and  Matching  and  should  be 
described  in  the  proposal. 

Eligible  Costs 

The  following  project  costs  are 
eligible  for  consideration  for  funding: 

1.  International  and  domestic  air 
fares:  visas;  transit  costs;  ground 
transportation  costs. 

2.  Per  Diem.  For  the  U.S.  program, 
organizations  have  the  option  of  using  a 
flat  $140/day  for  program  participants 
or  the  published  U.S.  Federal  per  diem 
rates  for  individual  American  cities.  For 
activities  outside  the  U.S.,  the  published 
Federal  per  diem  rates  must  be  used. 

Note:  U.S.  escorting  staff  must  use  the 
published  Federal  per  diem  rates,  not  the  flat 
rate. 

3.  Interpreters.  If  needed,  interpreters 
for  the  U.S.  program  are  provided  by  the 
U.S.  State  Department  Language 
Services  Division.  Typically,  a  pair  of 
simultaneous  interpreters  is  provided 
for  every  four  visitors  who  need 
interpretation.  USIA  grants  do  not  pay 
for  foreign  interpreters  to  accompany 
delegations  from  their  home  country.        | 
Grant  proposal  budgets  should  contain     j 
a  flat  $140/day  per  diem  for  each  | 
Department  of  State  interpreter,  as  well    i 
as  home-program-home  air 
transportation  of  $400  per  interpreter 
plus  any  U.S.  travel  expenses  during  the 
program.  Salary  expenses  are  covered 
centrally  and  should  not  be  part  of  an 
applicant's  proposed  budget. 

4.  Book  and  cultural  allowance. 
Participants  are  entitled  to  and  escorts 
are  reimbursed  a  one-time  cultural 
allowance  of  $150  per  person,  plus  a 
participant  book  allowance  of  $50.  U.S. 
staff  do  not  get  these  benefits. 

5.  Consultants.  May  be  used  to 
provide  specialized  expertise  or  to  make 
presentations.  Daily  honoraria  generally 
do  not  exceed  $250  per  day. 
Subcontracting  orge   .zations  may  also 
be  used,  in  which  case  the  written 
agreement  between  the  prospective 
grantee  and  subcontractor  should  be 
included  in  the  proposal. 

6.  Room  rental,  which  generally 
should  not  exceed  $250  per  day. 
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7.  Matdrials  development.  Proposals 
may  cont  lin  costs  to  purchase,  develop, 
and  trans  ate  materials  for  participants. 

8.  Onejlvorking  meal  per  project.  Per 
mav  not  exceed  $5-8  for  a 

$14-20  for  a  dinner; 
room  rental.  The  number  of 
g^iests  may  not  exceed 

bv  more  than  a  factor  of  two 
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travel  allowance  of  $70  for 
icipant  which  is  to  be  used  for 
expenditures  incurred  during 
1  travel, 
^ost  cases,  USIA-funded 
will  be  covered  under  the 
USIA-sponsored  health 
policy  with  the  premium  paid 
directly  to  the  insurance 
For  additional  information  on 
coverage,  contact  the  E/P 
officer. 

costs  necessary  for  the 
administration  of  the  program, 
salaries  for  grant  organization 
,  benefits,  and  other  direct 
costs  per  detailed 
in  the  application  package, 
to  the  Application  Package 
lete  budget  guidelines. 


reFer 


Review  1  "rocess 

USIA  ivill  acknowledge  receipt  of  all 
proposal  >  and  will  review  them  for 
technics  eligibility.  Proposals  will  be 
deemed  neligible  if  they  do  not  fully 
adhere  t( » the  guidelines  established 
herein  ai  id  in  the  Proposal  Submission 
Instructi  Dns.  Eligible  proposals  will  be 
forward*  id  to  panels  of  USIA  officers  for 
advisory  review.  All  eligible  proposals 
will  also  be  reviewed  by  the  budget  and 
contract  offices,  as  well  the  USIA 
geograpaic  regional  office  and  the  USIS 
post  ove  rseas,  where  appropriate. 
Proposa  s  may  also  be  reviewed  by  the 
USIA's  ( )ffice  of  General  Counsel  or  by 
other  Aj  ency  elements.  Funding 
decisior  s  are  at  the  discretion  of  the 
USIA  Ai  sociate  Director  for  Educational 
and  Cul  ural  Affairs.  Final  technical 
authorit  /  for  grant  awards  resides  with 
USIA's  (  ontracting  officer. 


Review 


Criteria 


USIA 
on  their 
objectiv 
stated 
followiiig 


II 


JMI 


will  consider  proposals  based 
conformance  with  the 
•s  and  considerations  already 
this  RFP,  as  well  as  the 
criteria: 


1.  Qualky  of  Program  Idea 

Propo  sals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
the  Agei  icy  mission. 


Progipm  Planning 

d  agenda  and  relevant  work 


2 

Detai 
plan  should  demonstrate  substance 


imdertakings  and  logistical  capacity. 
Agenda  and  plan  should  adhere  to  the 
program  overview  and  guidelines 
described  above. 

3.  Ability  To  Achieve  Program 
Objectives 

Objectives  should  be  reasonable, 
feasible,  and  flexible.  Proposal  should 
clearly  demonstrate  how  the  institution 
will  meet  the  program  objectives  and 
plan. 

4.  Multiplier  Effect 

Proposed  programs  should  strengthen 
long-term  mutual  understanding, 
including  maximum  sharing  of 
information  and  establishment  of  long- 
term  institutional  and  individual 
linkages. 

5.  Value  to  U.S.— Partner  Country 
Relations 

Proposed  projects  should  receive 
positive  assessments  by  USIA's 
geographic  area  desk  and  overseas 
officers  of  program  need,  potential 
impact,  and  significance  in  the  partner. 

6.  Institutional  Capacity 

Proposed  personnel  and  institutional 
resources  should  be  adequate  and 
appropriate  to  achieve  the  program  or 
project's  goal. 

7.  Institution  Reputation/Ability 

Proposal  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants. 

8.  Follow-On  Activities 

Proposals  should  provide  a  plan  for 
continued  follow-on  activity  (without 
USIA  support)  which  ensures  that  USIA 
supported  programs  are  not  isolated 
events. 

9.  Evaluation  Plan 

Proposals  should  provide  a  plan  for  a 
thorough  and  objective  evaluation  of  the 
program/project  by  the  grantee 
institution. 

10.  Cost-Effectiveness 

The  overhead  and  administrative 
components  of  the  proposal,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible.  All  other  items 
should  be  necessary  and  appropriate. 


11.  Cost-Sharing 

Proposals  should  maximize  cost- 
sharing  through  other  private  sector 
support  as  well  as  institutional  direct 
funding  contributions. 

12.  Support  of  Diversity 

Proposal  should  demonstrate  the 
recipients'  commitment  to  promoting 
the  awareness  and  understanding  of 
diversity  throughout  the  program.  This 
can  be  accomplished  through 
documentation  (such  as  a  written 
statement  or  account)  sununarizing  past 
and/or  on-going  activities  and  efforts 
that  further  the  principle  of  diversity 
within  both  their  organization  and  their 
activities. 

Notice 

The  Office  of  Citizen  Exchanges 
reserves  the  right  to  reduce,  revise,  or 
increase  the  grant  award.  The  terms  and 
conditions  published  in  the  Request  for 
Proposal  (RFP)  are  binding  and  may  not 
be  modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
USIA  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
government.  Final  awards  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  the  Congress,  allocated 
and  committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
April  28, 1995.  Awarded  grants  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  Januarj- 11, 1995. 

Dell  Pendergrast, 

Deputy  Associate  Director.  Bureau  of 
Educational  and  Cultural  Affairs. 
|FR  Doc.  95-1179  Filed  1-18-95;  8:45  am] 
BILUNG  CODE  8230-01-M 


Role  of  Business  Associations  in  a 
Democratic  Political  System 

ACTION:  Notice — Request  for  proposals. 

SUMMARY:  The  Office  of  Citizen 
Exchanges  of  the  United  States 
Information  Agency's  Bureau  of 
Education  and  Cultural  Affairs 
announces  an  open  competition  for  an 
assistance  award.  Public  or  private  non- 
profit organizations  meeting  the 
provisions  described  in  IRS  regulation 
501(c)(3)  may  apply  to  develop  a  two- 
way  exchange  project  to  assist  Ghanaian 
business  and  professional  associations 
enhance  their  institutional  capabilities. 


rnabliiig  them  to  more  effectively 
promote  the  interests  of  private 
enterprise  in  Ghana.  Tlie  project  should 
provide  U.S.-based  activities  for 
approximately  8-10  members  of 
Ghanaian  associations.  The  project  also 
should  provide  in-countrj-  workshops  or 
consultancies  to  assist  the  participating 
organizations  implement  strategies  to 
enhance  their  organizational  structure 
and  advocacy  activities.  The  project 
should  establish  linkages  between 
Ghanaian  and  U.S.  business  associations 
to  pnxnote  dialogue  on  issues  of 
common  concern.  The  program  should 
begin  in  summer/fall  1996.  Consultation 
with  the  U.S.  Information  Service 
(USIS)  post  in  Accra,  Ghana,  in  the 
development  of  the  project  proposal  is 
encouraged. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256.  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  TTm  purpose  of  the  Act  is  "to 
enable  the  Coremment  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  •  •  *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultur&l  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  •  •   •    and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world." 

Programs  and  projects  must  conform 
with  Agencj'  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds. 
Announcement  name  and  number 
All  communications  with  USIA 
concerning  this  announcement  should 
refer  to  the  above  title  and  rt:Terence 
number  E/P-95-45. 
DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m., 
Washington,  D.C.  time  on  Friday.  March 
17.  1995.  Faxed  documents  will  not  be 
dcceptfd.  nor  will  docimients 
postmarked  on  March  17, 1995,  but 
received  at  a  later  date.  It  is  the 
responsibility  of  each  applicant  to 
e.isure  that  proposals  are  rec:eived  bv 
(he  above  deadline. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  Africa/Near  East/South  Asia 
Division  of  the  Office  of  Citizen 
Exchanges,  U.S.  Information  .Agency. 
JOl  4th  Street.  SW..  Room  220. 
Washington.  D.C.  20547.  tel  202-619- 
3319.  £ax  202-619-4350,  Internet 


address  STAYIJ3R@US1A.GOV,  to 
request  a  Solicitation  Package,  which 
includes  more  detailed  award  criteria; 
all  application  forms;  and  guidelines  for 
preparing  proposals,  including  specific 
criteria  for  preparation  of  the  proposal 
budget.  Please  specify  USIA  Program 
Officer  Stephen  Taylor  on  all  inquiries 
and  correspondence.  Interested 
applicants  should  read  the  complete 
Federal  Register  announcement  before 
addressing  inquiries  to  the  Office  of 
Citizen  Exchanges  or  submitting  their 
proposals.  Once  the  RFP  deadline  has 
passed,  the  Office  of  Citizen  Exchanges 
may  not  discuss  this  competition  in  any 
way  with  applicants  imtil  the  Bureau 
proposal  review  process  has  been 
completed. 

ADDRESSES:  AppUcants  must  follow  ail 
instnictions  provided  in  the  SoUcitalion 
Package  and  send  fully  completed 
applications.  Send  the  original  and  14 
copies  to:  U.S.  Information  Agency.  Ref.: 
E/P-95-45,  OfEce  of  Grants 
Management.  E/XE.  Room  336.  301  4th 
Street.  SW..  Washington.  D.Q  20547. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureau's  authorizing  l^islation. 
programs  must  maintain  a  non-political 
character  and  shouki  be  balanced  and 
representative  of  the  diversity  of 
Ame.-ican  political,  social,  and  cultural 
life.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  and  encompass 
differences  including  but  not  limit€?d  to 
race,  gender,  religion,  geographic 
location,  socioeconomic  status,  and 
phj-sical  challenges.  AppHcants  are 
strongly  encouraged  to  adhere  to  the 
advanuement  of  this  principle. 

Overview 

Background:  The  government  of 
Ghana  has  initiated  policies  liberalizing 
its  economy  and  gradually  has  produced 
a  climate  more  hospitable  to  the 
emei^ence  and  development  of  private 
sector  associations.  Entrepreneurs  are 
free  to  form  virtually  any  type  of 
business  association  in  pursuit  of  their 
interests.  Historically,  there  have  been 
three  dominant  associations — the 
Association  of  Ghana  Industries  (AGf); 
the  Ghana  National  Chamber  of 
Commerce  (GNCC);  and  the  Ghana 
Employers  Association  (GEA).  These 
organizations  developed  during  a  period 
when  Ghana  maintained  an  esseiUialiy 
protected  economy.  ACI  represe.nted 
highly  protecled  manufac:turers.  GNCC 
primarily  represented  the  trading  sector 
and  GE.\  represented  a  mix  of 
entrepreneurs  from  various  sectors. 

During  the  mid-1980s,  the 
government  of  Ghana  began  to  liberalize 
and  open  up  the  economy.  New  policies 
helped  spur  the  formation  of  several 


producer  assot4ations  representing 
exporters.  Among  about  fifteen  such 
organizations,  five  are  particularly 
active:  The  Ghana  .^ssociation  of 
Women  Entrepreneurs,  the  Ghana 
Federation  of  Business  and  Professional 
Women,  the  Horticultural  Association  of 
Ghana,  the  Association  of  Seafood 
Exporters  and  the  Association  of 
Assorted  Foodstuffs.  In  addition  to  these 
groups,  two  important  umbrella 
organizations  have  emerged  over  the 
course  of  the  past  two  years.  The 
Federation  of  .Associations  of  Ghanaian 
Exporters  lobbies  Ghana's  executive  and 
legislative  branches  of  government.  The 
Private  Enterprise  Foundation  is  an 
umbrella  group  representing  all  private 
sector  organizations.  It  also  lob'nitrs 
government  and  has  organized  forums 
for  business  leaders.  Many  of  these 
organizations  likely  will  gain  strength 
and  influence. 

Program  Overview:  The  Office  of 
Citizen  Exchanges  (E/P)  proposes 
development  of  a  two-way  exchange 
project  designed  to  assist  Ghanaian 
business  associations  de\'elop  strategies 
to  int:rea9e  their  voice  in  the 
formulation  of  public  policy  affecling 
business  growth  and  economic 
development.  Participants  wouW 
obser\-e  how  the  American  business 
community  promotes  business  interests, 
contributes  to  public  debates  and 
interacts  with  legislative  bodies,  federal 
agencies  and  community  groups.  This 
two-way  exchimge  ako  would  make 
available  U.S.  specialists  to  conduct  in- 
country  activities  for  Ghanaian  business 
associations.  The  project  should  be 
designed  to  establish  linkages  between 
U.S.  and  Ghanaian  counterpart 
organizations.  The  program  should 
begin  in  summer/fall  1995. 

Project  Objectives 

The  project  should  be  designed  to: 

— Examine  the  potential  role  of 
professional  business  associations  in 
the  context  of  a  democratic  political 
system.  Using  the  U.S.  experience  as 
a  model,  the  program  would 
demonstrate  how  sjch  groups 
promote  their  interests  while 
ofjerati-f^g  within  established  stxHai 
and  legal  norms. 

— E.xamine  strategies  to  contribute  to 
public  debate  over  the  direction  of 
business  development. 

— -Anal^Tc  the  organizational  structure, 
fiiiuncing  resources  and  planning  „ 
strategies  of  U.S.  business  groups  and 
relevant  political  action  ccminifiers. 

— E.xajr.ine  networking  and  public 
relations  .strategies.  Activities  would 
help  identify-  those  areas  of  public 
concern  most  effcclively  addnrssed  b\ 
business  groups  and  develop 
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fices  wrill  facilitate  the 
issuance  )f  visas  for  the  Ghanaian 
participai  its  and  can  help  with  the 
distributi  an  of  program-related 
materials  in  Ghana. 

Programi  natic  Considerations 

ill  give  careful  consideration 

which  demonstrate: 
epth,  substantive  knowledge  of 
functions  and  activities  of 
business  and  professional 


-hand  connections  with  a 
American  organizations  that 
business  and  professional 
in  the  formulation  of  public 
the  direction  of  private 
development; 
capacity  to  organize  and 
:  ntemational  exchange 

including  the  handling  of  pre- 
arrangements,  orientation 
monitoring  and  problem- 
i  evolved  in  such  programs, 
especially  interested  in  multi- 
_grams  in  which  the  phases 
one  another  and  lay  the 
ork  for  new  and  long-term 
s  hips  between  American  and 
)rofessionals.  Proposals  which 
y  ambitious  and  those  which 
general  in  nature  will  not  be 
The  Office  of  Citizen 
Exchanges  does  not  award  grants  to 


support  projects  whose  focus  is  limited 
to  technical  matters,  or  to  support 
scholarly  research  projects, 
development  of  publications  for 
dissemination  in  the  United  States, 
individual  student  exchanges,  film 
festivals  and  exhibits.  The  Office  of 
Citizen  Exchange  does  not  provide 
scholarships  or  support  for  long-term 
(one  semester  or  more)  academic 
studies.  Competitions  sponsored  by 
other  Bureau  offices  also  are  announced 
in  the  Federal  Register  and  may  have 
different  application  requirements  as 
well  as  different  objectives. 

Program  Suggestions 

The  proposed  project  should  include 
at  least  one  phase  for  Ghanaian 
participants  in  the  United  States  and  at 
least  one  phase  for  American  specialists 
in  Ghana.  Programming  elements  might 
include  in-country  workshops  or 
seminars  led  by  American  experts, 
specialized  consultancies  developed  for 
Ghanaian  organizations,  a  study  tour  in 
the  United  States  for  selected  Ghanaian 
participants  and  U.S. -based  professional 
attachments  for  Ghanaians.  A  planning 
visit  overseas  by  the  American  organizer 
also  could  be  considered  if  crucial  to 
successful  development  and 
implementation  of  the  program. 

The  project  should  include  formats 
which  maximize  interaction  between 
the  Ghanaian  participants  and  the 
program  presenters.  Participants  should 
observe  the  full  range  of  activities  on  the 
part  of  business  and  professional 
organizations.  They  should  observe  the 
interaction  of  such  groups  with  public 
and  private  sector  officials  involved  in 
formulating  and  implementing  policies 
that  affect  private  enterprise,  such  as 
business  owners,  trade  unionists, 
legislators,  federal  regulators,  local 
government  officials  and  educators.  The 
program  design  should  provide 
adequate  time  for  participants  to  meet 
individually  with  American 
professionals  who  have  similar  interests 
and  specializations.  While  not  required, 
the  presenters'  familiarity  with  private 
enterprise  development  in  Ghana  is 
desirable. 

Program  Responsibilities 

The  grantee  institution's 
responsibilities  include:  selecting 
presenters,  themes  and  topics  for 
discussion;  organizing  a  coherent 
progression  of  activities;  providing  any 
support  materials;  providing  all  travel 
arrangements,  lodging  and  other 
logistical  arrangements  for  the  visiting 
Ghanaian  participants  and  the  U.S. 
presenters  who  travel  to  Ghana;  and 
overseeing  the  project  on  a  daily  basis 
to  achieve  maximum  program 


effectiveness.  The  grantee  institution  is 
responsible  for  coordinating  plans  and 
project  implementation  with  E/P,  USIS 
officers  in  Ghana,  and  Ghanaian 
collaborating  institutions. 

At  the  start  of  each  phase,  the  grantee 
institution  will  conduct  an  orientation 
session  and,  at  the  conclusion,  conduct 
participant  evaluations.  The  institution 
will  submit  a  report  at  the  conclusion  of 
each  program  phase,  including  a  final 
program  report  summarizing  the  entire 
project  and  resulting  organizational 
finks.  The  institution  must  also  submit 
a  final  financial  report.  To  prepare  the 
participants  for  their  U.S.  experience.  E/ 
P  encourages  the  grantee  organization  to 
forward  a  set  of  preliminary  materials 
which  might  include  an  introduction  to 
the  U.S.  system  of  government. 
American  notions  of  free  enterprise,  the 
practices  of  U.S.  business  and 
professional  organizations  and  other 
background  information  about  the 
project.  E/P  will  ask  the  Ghanaian 
participants  to  prepare  brief  outlines 
describing  their  own  particular  interests 
in  these  areas.  The  grantee  institution 
should  brief  the  American  presenters  on 
the  Ghanaian  participants'  backgrounds, 
interests  and  concerns. 

Other  Program  Considerations 

Consultation  with  USIS  officers  in 
Ghana  in  the  development  of  the  project 
proposal  is  encouraged.  Letters  of 
commitment  from  participating  U.S.  and 
Ghanaian  institutions  and  individuals 
would  enhance  a  proposal. 

USIA  also  encourages  the 
development  of  specialized  written 
materials  to  enhance  this  professional 
development  program.  USIA  is 
interested  in  organizations'  ideas  on 
how  to  "reuse"  specialized  materials  by 
providing  them  to  universities,  libraries 
or  other  institutions  for  use  by  a  larger 
audience.  If  not  already  available, 
glossaries  of  specialized  terms  might  be 
developed.  However,  please  note  that, 
according  to  current  USIA  regulations, 
materials  developed  with  USIA  funds 
may  not  be  distributed  in  the  United 
States. 

The  grantee  institution  should 
maximize  cost-sharing  in  all  elements  of 
the  project  and  seek  to  stimulate  U.S. 
private  sector  support,  including  from 
foundations  and  corporations. 

All  participants  will  be  covered  under 
the  terms  of  a  USIA-sponsored  health 
insurance  policy.  The  premium  is  paid 
by  USIA  directly  to  the  insurance 
company. 

Funding 

Competition  of  USIA  funding  support 
is  keen.  Selection  of  a  grantee 
institution  is  based  on  the  substantive 


nature  of  the  program  proposal;  the 
applicant's  professional  capability  to 
carry  the  program  through  to  a 
successful  coDclusioo:  and  cost 
effectiveness,  including  in-kind 
contributions  and  the  ability  to  keep 
overhead  costs  at  a  minimum.  USIA  will 
consider  funding  up  to  approximately 
.S  iOO.OOO.  but  grants  awarded  to  eligible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,0C0 

Applicants  must  submit  a 
comprehensive  line  item  budget  for  the 
entire  program  based  on  the  specific 
guidance  in  the  Soficitation  Package 
Applicants  must  provide  a  summary 
budget  as  well  as  a  break-down 
reflecting  both  the  administrative 
budget  and  the  program  budget.  For 
further  clarification,  applicants  may 
provide  optional,  separate  sub-budgets 
for  each  program  phase  or  activity  in 
order  to  facilitate  USIA  decisions  on 
funding.  USIA  will  consider  funding  the 
following  costs: 

1 .  International  and  domestic  air 
fares;  visas;  transit  costs  (e.g..  airport 
fees);  ground  transportation  costs. 

2.  Per  diem:  For  foreign  participants 
during  activities  in  the  United  States, 
organizations  have  the  option  of  using  a 
flat  rate  of  S140/day  or  the  published 
Federal  Travel  Regulations  (FTR)  per 
diem  rates  for  individual  American 
cities. 

Note:  U.S.  instimtional  staff  must  use  tho 
published  FTR  per  diem  rates,  not  the  fiat 
rate.  For  activities  overseas,  standard  Federal 
Travel  Regulations  per  diem  rates  must  be 
used. 

3.  Escort-interpreters:  Interpretation 
for  U.S. -based  programs  is  provided  by 
the  vState  Department's  Language 
SeA'ices  Division.  Typically, 
delegations  ranging  from  ft^l  2 
participants  require  two  simultaneous 
interpreters  and  one  escort  officer.  Grant 
proposal  budgets  should  contain  a  flat 
Sl40/day  per  diem  rate  for  each  State 
Department  escort/interpreter,  as  well  as 
home-program-home  air  fare  of  S400  per 
interpreter  and  any  U.S.  travel  expenses 
during  the  program  itself.  Salary 
expenses  are  covered  centrally  and  are 
not  part  of  the  applicant's  budget 
proposal.  USL^  grants  do  not  pay  for 
foreign  interpreters  to  accompany 
delegations  during  travel  to  or  from 
their  home  country.  Interpreters  are  not 
available  for  U.S.-based  internship 
activities. 

4.  Book  and  cultural  allowances: 
Participants  are  entitled  to  a  one-timo 
book  allowance  of  $50  plus  a  cultural 
allowance  of  $150  per  person  during 
programs  taking  place  in  the  United 


States.  U.S.  staff  do  not  receive  these 
benefits.  Escort  interpreters  are 
reimbursed  for  actual  cultural  expenses 
up  to  $150.00. 

5.  Consultants:  Consultants  may  be 
used  to  provide  specialized  expertise  or 
to  make  presentations.  Honoraria 
generally  should  not  exceed  $250/day. 
Subcontracting  organizations  may  also 
be  used,  in  which  case  the  written 
contract(s)  should  be  included  in  the 
proposal. 

6.  Materials  development:  Proposals 
niay  contain  costs  to  purchase,  develop 
and  translate  materials  for  participafits. 
USIA  reserves  the  rights  to  these 
materials  for  future  use 

7.  Room  rentals,  which  generally 
should  not  exceed  $250/day. 

8.  One  working  meal  per  project,  for 
which  per  capita  costs  may  not  exceed 
$5-$8  for  a  lunch  or  $14-$20  for  a 
dinner.  The  number  of  invited  guests 
may  not  exceed  the  number  of 
participants  by  more  than  a  factor  of  two 
to  one. 

9.  Return  travel  allowance:  $70  for 
each  participants  which  is  to  be  used  for 
incidental  expenditures  incurred  during 
international  travel. 

10.  Other  costs  necessary  for  the 
effective  administration  of  the  program, 
including  salaries  for  grant  organization 
employees,  benefits,  and  other  direct 
and  indirect  costs  per  detailed 
instructions  in  the  application  package. 

E/P  encourages  cost-sharing,  which 
maybe  in  the  form  of  allowable  direct  or 
indirect  costs.  E/P  would  be  especially 
interested  in  proposals  which 
demonstrate  a  program  vision  which 
goes  well  beyond  that  which  can  be 
supported  by  the  requested  USIA  grant 
and  which  would  try  to  use  a  USIA 
grant  to  leverage  additional  funding 
from  other  sources  to  support  elements 
of  the  broader  program  plan. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Review  Process 

\JSL\  will  acknowledge  receipt  of  all 
proposals  and  w ill  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USLA  officers  fw  advisory  review.  All 
eligible  proposals  will  be  reviewed  by 
the  Agency  contracts  office,  as  well  as 
the  USIA  Office  of  African  Affairs  and 
the  USIA  post  overseas,  where 
appropriate.  Proposals  may  also  be 
reviewed  by  the  Ofiice  of  the  General 
Counsel  or  by  other  Agency  elements. 
Funding  decisions  are  at  the  discretion 
of  the  IJSL\  Associate  Director  for 


Educational  and  Cultural  Affairs.  Final 
technical  authority  for  grant  awards 
resides  with  the  USIA  grants  officer. 

Review  Criteria 

Teclinicially  eligible  applications  will 
be  competitively  reviewed  according  to 
llie  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
w«>ight  in  the  proposal  evaluation: 

1  Institutional  Reputation  and  Ability 

Applicant  institutions  should 
demonstrate  their  potential  for 
excellence  in  program  design  and 
implementation  and/or  provide 
documentation  of  successful  programs 
If  an  applicant  is  a  previous  L'SI.\  gr?mt 
recipient,  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past 
Agency  grants  as  determined  by  USlA's 
Office  of  Contracts  wdl  be  considered 
Relevant  substantive  evaluations  of 
p.-evious  projects  may  also  be 
considered  in  this  assessment. 

2.  Project  Personnel 

The  Thematic  and  logistical  exjiertise 
of  projtict  personnel  should  be  relevant 
to  the  proposed  program.  Resumes  or 
C.V.s  should  be  summaries  which  are 
relevant  to  the  specific  proposal  and  no 
longer  than  two  pages  each. 

3.  Program  Planning 

A  detailed  agenda  and  relevant  work 
plan  should  demonstrate  substantive 
rigor  and  logistical  capacity. 

•J.  Thematic  Expertise 

Proposal  stiould  demonstrate  the 
organization's  expertise  in  the  subject 
area  w  hich  promises  an  effective 
sharing  of  information. 

5.  Support  ofDixTTsity 

Proposals  should  demonstrate  ttie 
recipient's  commitment  to  promoting 
the  awareness  and  understanding  of 
diversity. 

6.  Cross-cultural  SensiUiity  and  Area 
Expertise 

Evidence  should  be  provided  of 
sensitivity  to  historical,  linguistic, 
religious,  and  other  cross-cultural 
factors,  as  well  as  relevant  knowledge  of 
the  target  geographic  area/country. 

7.  Ability  To  Arbie\e  Program 
Obiecti\-es 

Objectives  should  be  realistic  and 
feasible.  The  proposal  should  clearly 
demonstrate  how  the  grantee  institution 
will  meet  program  objectives 

8.  Multiplier  Effect 

Proposed  programs  should  strengthen 
long-term  mutual  understanding  and 
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contribi  ite  to  maximum  sharing  of 
informa  tion  and  establishment  of  long- 
term  in!  titutional  and  individual  ties. 

9.  Cost-  Effectiveness 

Overl  lead  and  direct  administrative 
costs  to  USIA  should  be  kept  as  low  as 
possibh  I.  All  other  items  proposed  for 
USIA  fi  nding  should  be  necessar>'  and 
appropi  iate  to  achieve  the  program's 
objectiMBS. 

10.  Cos 
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Dated:  January  11.  1995 
Dell  Pendergrast, 

Deputy  Associate  Director.  Educational  and 

Cultural  Affairs. 
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-Sharing 


Prop<  isals  should  maximize  cost- 
sharing  through  other  private  sector 
as  well  as  direct  funding 
ions  and/or  in-kind  support 
prospective  grantee  institution 
Dartners. 


11.  Fol  ow-On  Aciivities 

Prop  )sals  should  provide  a  plan  for 
contini  ed  exchange  activity  (without 
USIA  s  ipport)  which  ensures  that 
USIA-s  Lipported  programs  are  not 
isolate(  events. 

12.  Project  Evaluation 

Prop  jsals  should  include  a  plan  to 
evaluaie  the  activity's  success,  both  as 
the  act  vaties  unfold  and  at  the  end  of 
the  pre  gram.  USIA  recommends  that  the 
propos  i\  include  a  draft  survey 
questic  nnaire  or  other  technique  plus 
descrij  tion  of  a  methodology  to  use  to 
link  oi  tcomes  to  original  project 
objecti  /es.  Grantees  will  be  expected  to 
submil  intermediate  reports  after  each 
projecl  component  is  concluded  or 
quarte:  ly.  whichever  is  less  frequent. 

Notice 
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Regulation  of  Broadcast  Radio 
Frequencies  (South  Africa) 

ACTION:  Notice — Request  for  proposals. 


terms  and  conditions  published 
RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explai  atory  information  provided  by 
the  Ag  ency  that  contradicts  published 
langue  ge  will  not  be  binding.  Issuance 
RFP  does  not  constitute  an  award 
tment  on  the  part  of  the 
Gover<unent.  The  needs  of  the  program 
re  the  award  to  be  reduced. 
.  or  increased.  Final  awards 
be  made  until  funds  have  been 
ted  by  Congress,  allocated  and 
comnitted  through  internal  USIA 
proce(  ures. 

Notifi  ration 


16 


pplicants  will  be  notified  of  the 
of  the  review  process  on  or  about 
,  1995.  Awards  made  will  be 
to  periodic  reporting  and 
ion  requirements. 


summary:  The  Office  of  Citizen 
Exchanges  of  the  United  States 
Information  Agency's  Bureau  of 
Education  and  Cultural  Affairs 
announces  an  open  competition  for  an 
assistance  award.  Public  or  private  non- 
profit organizations  meeting  the 
provisions  described  in  IRS  regulation 
501(c)(3)  may  apply  to  develop  a  two- 
way  exchange  project  to  assist  South 
Africa's  Independent  Broadcasting 
Authority  (IBA)  to  enhance  its 
institutional  capacity.  The  project 
should  provide  U.S.-based  activities  for 
approximately  6-8  IBA  commissioners 
and  senior  staff  to  demonstrate  U.S. 
poUcies  and  practices  involved  in  the 
regulation  of  broadcasting.  The  project 
also  should  provide  in-country 
consultancies  to  assist  the  IBA 
implement  strategies  aimed  at 
enhancing  its  organizational  structure 
and  policy-making  procedures.  The 
program  should  begin  in  summer/fall 
1995.  Consultation  with  U.S. 
Information  Ser\  ice  (USIS)  posts  in 
South  Africa  in  the  development  of  the 
project  proposal  is  encouraged. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  •   •   *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  •  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world." 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds. 
Announcement  name  and  number: 
All  communications  with  USIA 
concerning  this  announcement  should 


refer  to  the  above  title  and  reference 
number  E/P-95-38. 
DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  D.C.  time  on  Friday,  March 
17, 1995.  Faxed  documents  will  not  be 
accepted,  nor  will  documents 
postmarked  on  March  17. 1995.  but 
received  at  a  later  date.  It  is  the 
responsibility  of  each  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadline. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Africa/Near  East/South  Asia  Division  of 
the  Office  of  Citizen  Exchanges,  U.S. 
Information  Agency,  301  4th  Street, 
S.W.,  Room  220.  Washington,  D.C. 
20547.  tel.  202-619-5319,  fax  202-«19- 
4350,  Internet  address 
STAYLOR@USIA.GOV,  to  request  a 
Sohcitation  Package,  which  includes 
more  detailed  award  criteria;  all 
application  forms;  and  guidelines  tor 
preparing  proposals,  including  specific 
criteria  for  preparation  of  the  proposal 
budget.  Please  specify  USIA  Program 
Officer  Stephen  Taylor  on  all  inquiries 
and  correspondences.  Interested 
applicants  should  read  the  complete 
Federal  Register  announcement  before 
addressing  inquiries  to  the  Office  of 
Citizen  Exchanges  or  submitting  their 
proposals.  Once  the  RFP  deadline  has 
passed,  the  Office  of  Citizen  Exchanges 
may  not  discuss  this  competition  in  any 
way  with  applicants  until  the  Bureau 
proposal  review  process  has  been 
completed. 

ADDRESSES:  Applicants  must  follow  all 
instructions  provided  in  the  Solicitation 
Package  and  send  fully  completed 
applications.  Send  the  original  and  14 
copies  to:  U.S.  Information  Agency,  Ref 
E/P-95-38,  Office  of  Grants 
Management,  E/XE,  Room  336.  301  4th 
Street,  SW.,  Washington,  DC  2054: 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureau's  authorizing  legislation 
programs  must  maintain  a  nonpolitical 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
life.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  and  encompass 
differences  including  but  not  limited  to 
race,  gender,  religion,  geographic 
location,  socioeconomic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle. 

Overview 

Background 

Prior  to  1994,  the  only  legal, 
unencoded  broadcaster  in  the  Republic 
of  South  Africa  was  the  South  African 


Broitdcastiug  Corporation  (SABC).  a 
stdtc-owned  national  brondcaster  witJi 
both  commercial  and  public  service 
responsibilities.  Rather  Ihaa  pivvide  a 
forum  ior  the  free  and  open  discussiuo 
of  national  issues,  tiie  SABC'came  to 
serve  as  as  advocate  of  government 
Apartheid  policy. 

Until  recently,  SABC  was  maoagiug 
some  23  national,  regional  and  local 
radio  services  and  three  teievisioo 
services.  The  SABC  budget  was 
approved  by  Parliament  and  supervised 
by  the  Ministry'  of  Home  Affairs,  which, 
together  with  the  Postmaster  Geaenl. 
[nanaged  the  airwaves. 

Ltigislation  adopted  in  1993  created 
the  Icdependent  Broadcasting  Authority 
(IBA).  loosely  modeled  on  the  U.S. 
Federal  Commimicaiioas  Commission 
(FCCJ.  to  publicly  manage  the  radio 
frequency  spectrum  and  institutioaalize 
freedom  of  speech  protections  by 
shieidiog  the  broadcast  media  from 
direct  political  controls.  The  IBA 
consists  of  six  commissioners  and  two 
co-chairpersons  appointed  in  April 
1994. 

/'rogram  Overview 

The  Office  of  Otizon  Exchanges  (E/Pl 
proposes  development  of  a  two-way 
exchange  project  designed  to  enhance 
ihe  institutional  capabilities  of  South 
Africa's  Independent  Broadcasting 
Authority.  The  project  should  assist  the 
.Authority  to  develop  a  plan  to  assure 
citizens'  access  to  the  ainvaves  in  a 
manner  consistent  with  democratic 
practices  in  public  resource 
management.  The  project  should  bring 
South  African  participants  to  the  United 
Stales  to  study  U.S.  regulation  of  the 
broadcast  media,  and  send  U.S. 
specialists  to  South  Africa  to  provide 
on-site  consultancies.  While  the 
program  should  cover  regulations  of  all 
broadcast  media,  activities  should  focus 
on  radio,  which  is  South  Africa's 
predominant  broadcast  medium.  The 
program  should  begin  in  summer/fall 
J '195. 

Project  Objectives 

The  project  should  be  designed  to; 

— Provide  participants  with  a  broad 
understanding  of  U.S.  laws. 
regulaJions  and  poUcies  relevant  tc 
the  administration  of  broadcasting; 

— Introduce  participants  to  the 
operation  of  the  Federal 
Communications  Commission  (FCC), 
including  its  administrative,  technical 
cmd  legal  br;tnches,  and  examine  its 
relations  with  the  three  branches  of 
the  federal  government  and  other 
public  and  private  organizations; 

— Study  FCC  policies  affecting  local 
control,  ownership  and  managometit 


of  broadcaslifig  opeiations:  guidelines 
promoting  diversity  of  station 
owTiership;  policies  affecting  freedom 
of  speech  and  programming;  historic 
and  contemporary  ptibhc  service 
requirements:  the  history  of 
regulations  promoting  poUtical 
fairness  in  broadcasting;  free  speech 
limits  on  broailcasters:  owiiership 
requirements;  and  licensing 
procedures: 

— Examine  major  trends  and 
de%'eiopments  in  broadcasting 
tacj^noiogies  and  related  policy  issues 
such  as  the  impUcatioas  of  dij^t 
broadcasting  from  sateihtes; 
competition  for  limited  broadcastiisg 
frequencies:  the  sale  and  leasing  of 
frequencies:  the  funding  of  public 
broadcasting,  including  university 
and  community-based  operations;  and 
management  of  cable  television 
systems; 

— Ifltroduce  participants  to  U.S. 
comfloercial  and  public  broadcasting 
organizations.  professioDal 
associations  and  pidthc  interest 
^oups  to  study  the  impact  of 
regulaton,'  poHcies: 

— Assist  paticipants  to  identify  specific 
objectives  for  enhancing  the  IBA's 
institutional  capacity; 

— Provide  consultancies  in  South  Africa 
aimed  at  assisting  the  IBA  to  enhance 
organizational  structure. 
administrati\'e  practices  and  policy 
formulation  which  ensu.'-e  public 
participation,  transparency  in 
decision  making,  and  respert  for  the 
business  integrity  and  free  speech  of 
broadcasters; 

— Develop  appropriate  suppori 
materials  to  assist  participant  achieve 
their  objectives  relative  to  the  IBA's 
instutitional  capacity: 

— Lay  ihe  groundwork  for  linkages 
between  institutions  in  the  United 
States  and  South  Africa  aimed  at 
promoting  regulatory  policies 
consistent  with  constitutional  free 
speech  protections  in  South  Africa 
and  evolving  tf^chnological  trends. 

Participants 

The  projecl  should  be  designed  fur 
commissioners  and  senior  staff  ciembers 
of  South  Africa's  Independent 
Broadcasting  Authority.  The  delegation 
during  the  V.S.  phase  of  the  project 
probably  would  total  6-8  participants. 
The  delegation  possibly  who  play  rolt 
in  formulating  regulator^'  poUcy 
governing  South  Africa's  airu'aves.  USIS 
personnel  will  select  the  South  African 
participants,  although  recommendatioiLS 
from  the  grantee  institution  are 
welcome.  For  program  phases  in  South 
Africa,  the  grantee  institution  will  select 


the  American  piesesUers  in  consuiUtiaB 

with  USIA. 

USIS  offices  will  facilitate  llie 
issuance  of  visas  for  the  South  African 
participants  and  can  help  with  the 
distribution  of  program-related 
materials  in  South  Africa. 

Programmatic  Consideratians 

USIA  will  giire  careful  consideralion 
to  proposals  vrhicfa  demonstrate: 

(1)  In-depth,  substantive  knowledge  of 
the  historic  evolution  of  U.S.  policy 
relative  to  the  regulation  of  radio  and 
television  broadcasting,  as  well  as 
contemporary-  issues  in  the  broadcasting 
field; 

(2)  First-)iand  connfctioans  with 
appropriate  U.S.  poUicand  private 
sector  organizations  and  institutians 
involved  in  the  mao^ement  of 
broadcast  frequencies; 

(3)  The  capacity  to  organize  and 
manage  international  exchange 
programs,  including  the  handiiag  of  ppe- 
departure  arrahgemants.  orientation 
activities,  oversight  and  problem- 
solving  involved  in  such  programs. 

USIA  is  especially  inte-f-esled  in  multi- 
phase programs  in  which  the  phases 
build  on  one  another  and  lay  the 
groundwork  for  new  and  long-term 
relationships  between  American  and 
South  African  professionals.  Proposals 
which  are  overly  ambitious  and  those 
which  are  very  general  in  nature  will 
not  be  competitive.  The  Office  of  Citizen 
Exchanges  does  not  award  grants  to 
support  projects  whose  focus  is  limited 
to  technical  matters,  or  lo  support 
scholarly  research  projects, 
development  of  publications  for 
dissemination  in  the  United  States, 
individual  ^udent  exchanges.  Him 
festi\^  or  exhibits.  The  Office  of 
Citizen  E.xchange  does  not  provide 
.scholarships  or  support  for  long-term 
(one  semester  or  more)  academic 
studies.  Campetitions  sponsored  by 
other  Bureau  offices  also  are  announced 
in  tl:e  Federal  Register  and  may  have 
different  applicalio.T  requirements  as 
well  as  difierent  objectives. 

Program  Suggestions 

The  proposed  project  slKndd  include 
at  least  one  phases  for  South  African 
participants  in  the  U.S.  and  at  lea.st  one 
phase  for  .American  specialists  in  South 
.Africa.  Programming  elements  might 
inc:lude  in-country  workshops  or 
seminars  led  by  .American  experts, 
specialized  American  consultancies 
conducted  in  South  .Africa,  a  study  tour 
in  the  V.S.  for  selected  South  .African 
participants  and  U.S.-bai>ed  professional 
attachments.  A  planning  visit  overseas 
by  the  American  organizer  can  also  be 
considered  if  crucial  to  suooessful 
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should  include  formats 
njaximize  interaction  between 
African  participants  and  the 
presenters.  Participants  should 
nteraction  between  public  and 
fector  officials  involved  in  the 
,  implementation  and 
of  regulatory  policy,  such  as 
regulators,  stations 
technicians,  advertisers, 
^oup  leaders  and  educators, 
design  should  provide 
time  for  participants  to  meet 
ally  with  American 
mals  who  have  similar  interests 
specializations.  While  not  required, 
'  familiarity  with 
ing  in  South  Africa  is 


ors. 


proj  ;ram 


pressnters' 


desirabl ). 

Progran  i  Responsibilities 

The  grantee  institution's 
respons  bilities  include:  selecting 
present*  rs,  themes  and  topics  for 
discussion;  organizing  a  coherent 
progression  of  activities;  providing  any 
supportlmaterials;  providing  all  travel 
arrangeiients,  lodging  and  other 
logistical  arrangements  for  the  South 
African  participants  and  U.S.  presenters 
who  travel  to  South  Africa;  and 
overseeing  the  project  on  a  daily  basis 
to  achiei'e  maximum  program 
effectiv(  mess.  The  grantee  institution  is 
respons  ble  for  coordinating  plans  and 
project  mplementation  with  E/P, 
particip  ating  USIS  posts,  and  any  South 
African  collaborating  institutions. 

At  thi  I  start  of  each  phase,  the  grantee 
institut  on  will  conduct  an  orientation 
session  for  the  participants  and,  at  the 
conclusion,  conduct  participant 
evaluat  ons.  The  institution  will  submit 
a  report  at  the  completion  of  each 
progran  i  phase,  including  a  final 
progran  i  report  summarizing  the  entire 
project  ind  resulting  organizational 
links.  1  le  institution  must  also  submit 
a  final  I  inancial  report.  To  prepare  the 
particif  ants  for  their  U.S.  experience.  E/ 
P  encoi  rages  the  grantee  organization  to 
forwarc  a  set  of  preliminary  materials 
which  I  night  include  an  introduction  to 
the  U.S  system  of  government,  the 
princip  es  underlying  U.S.  regulation  of 
broadci  sting,  the  practices  of  U.S. 
broadci  isters  and  other  background 
inform! ition  about  the  project.  E/P  will 
ask  the  South  African  participants  to 
prepare  brief  outlines  describing  their 
own  pa  rticular  interests  in  these  areas. 
The  grantee  institution  should  brief  the 
Amerioan  presenters  on  the  South 
Africai^  participants'  backgrounds, 
interests  and  concerns. 


Other  Program  Considerations 

Consutation  with  USIS  posts  in  South 
Africa  in  the  development  of  the  project 
proposal  is  encouraged.  Letters  of 
commitment  from  participating  U.S. 
institutions  and  individuals  would 
enhance  a  proposal. 

USIA  also  encourages  the  ^ 

development  of  specialized  written 
materials  to  enhance  this  professional 
development  program.  USIA  is 
interested  in  organizations'  ideas  on 
how  to  "reuse"  speciaUzed  materials  by 
providing  them  to  universities,  libraries 
or  other  institutions  for  use  by  a  larger 
audience.  If  not  already  available, 
glossaries  of  specialized  terms  might  be 
developed.  However,  please  note  that, 
according  to  current  USIA  regulations, 
materials  developed  with  USIA  funds 
may  not  be  distributed  in  the  United 
States. 

The  grantee  institution  should 
maximize  cost-sharing  in  all  elements  of 
the  project  and  seek  to  stimulate  U.S. 
private  sector  support  including  from 
foundations  and  corporations. 

All  participants  will  be  covered  under 
the  terms  of  a  USIA-sponsored  health 
insurance  policy.  The  premium  is  paid 
by  USIA  directly  to  the  insurance 
company. 

Funding 

Competition  for  USIA  funding 
support  is  keen.  Selection  of  a  grantee 
institution  is  based  on  the  substantive 
nature  of  the  program  proposal;  the 
appUcant's  professional  capability  to 
carry  the  program  through  to  a 
successful  conclusion;  and  cost 
effectiveness,  including  in-kind 
contributions  and  the  ability  to  keep 
overhead  costs  at  a  minimum.  USIA  will 
consider  funding  up  to  approximately 
$100,000.  but  grants  awarded  to  eligible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000. 

Applicants  must  submit  a 
comparative  line  item  budget  for  the 
entire  program  based  on  the  specific 
guidance  in  the  Solicitation  Package. 
Applicants  must  provide  a  summary 
budget  as  well  as  a  break-down 
reflecting  both  the  administrative 
budget  and  the  program  budget.  For 
further  clarification,  applicants  may 
provide  optional,  separate  sub-budgets 
for  each  program  phase  or  activity  in 
order  to  facilitate  USIA  decisions  on 
funding.  USIA  will  consider  funding  the 
following  costs: 

1.  International  and  domestic  air 
fares;  visas;  transit  costs  (e.g..  airport 
fees);  ground  transportation  costs. 

2.  Per  diem:  For  foreign  participants 
during  activities  in  the  United  States, 


organizations  have  the  option  of  using  a 
fiat  rate  of  S140/day  or  the  published 
Federal  Travel  Regulations  (FTR)  per 
diem  rates  for  individual  American 
cities.  (Note:  U.S.  institutional  staff 
must  use  the  published  FTR  per  diem 
rates,  not  the  flat  rate.)  For  activities 
overseas,  standard  Federal  Travel 
Regulations  per  diem  rates  must  be 

used. 

3.  Escort-interpreters:  Interpretation 
for  U.S.-based  programs  is  provided  by 
the  State  Department's  Language 
Services  Ehvision.  Typically, 
delegations  ranging  from  8-12 
participants  require  two  simultaneous 
interpreters  and  one  escort  officer.  Grant 
proposal  budgets  should  contain  a  flat 
$140/day  per  diem  rate  for  each  State 
Department  escort/interpreter,  as  well  as 
home-program-home  air  fare  of  $400  per 
interpreter  and  any  U.S.  travel  expenses 
during  the  program  itself.  Salary 
expenses  are  covered  centrally  and  are 
not  part  of  the  applicant's  budget 
proposal.  USIA  grants  do  not  pay  for 
foreign  interpreters  to  accompany 
delegations  during  travel  to  or  from 
their  home  coiuitry.  Interpreters  are  not 
available  for  U.S.-based  internship 
activities. 

4.  Book  and  cultural  allowances: 
Participants  are  entitled  to  a  one-time 
book  allowance  of  $50  plus  a  cultural 
allowance  of  $150  per  person  during 
programs  taking  place  in  the  United 
States.  U.S.  staff  do  not  receive  these 
benefits.  Escort  interpreters  are 
reimbursed  for  actual  cultural  expenses 
up  to  $150. 

5.  Consultants:  Consultants  may  be 
used  to  provide  specialized  expertise  or 
to  make  presentations.  Honoraria 
generally  should  not  exceed  $250/day 
Subcontracting  organizations  may  also 
be  used,  in  which  case  the  written 
contract(s)  should  be  included  in  the 
proposal. 

6.  Material  development:  Proposals 
may  contain  costs  to  purchase,  develop 
and  translate  materials  for  participants. 
USIA  reserves  the  rights  to  these 
materials  for  future  use. 

7.  Room  rentals,  which  generally 
should  not  exceed  S250/day. 

8.  One  working  meal  per  project,  for 
which  per  capita  costs  may  not  exceed 
$5-$8  for  a  lunch  or  $14.-$20  for  a 
dinner.  The  number  of  invited  guests 
may  not  exceed  the  number  of 
participants  by  more  than  a  factor  of  two 
to  one. 

9.  Return  travel  allowance:  $70  for 
each  participant  which  is  to  be  used  for 
incidental  expenditures  incvured  during 
international  travel. 

10.  Other  costs  necessary  for  the 
effective  administration  of  the  program, 
including  salaries  for  grant  organization 


employees,  benefits,  and  other  direct 
and  indirect  costs  per  detailed 
instructions  in  the  application  package. 

E/P  encourages  cost-sharing,  which 
may  be  in  the  form  of  allowable  direct 
or  indirect  costs.  E/P  would  be 
especially  interested  in  proposals  which 
demonstrate  a  program  vision  which 
goes  well  beyond  that  which  can  be 
supported  by  the  requested  USIA  grant 
and  which  would  try  to  use  a  USIA 
grant  to  leverage  additional  funding 
from  other  sources  to  support  elements 
of  the  broader  program  plan. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  be  reviewed  by 
the  Agency  contracts  office,  as  well  as 
the  USIA  Office  of  African  Affairs  and 
the  USIA  post  overseas,  where 
appropriate.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  General 
Counsel  or  by  other  Agency  elements. 
Funding  decisions  are  at  the  discretion 
of  the  USIA  Associate  Director  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  grant  awards 
resides  with  the  USIA  grants  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

I  Institutional  Reputation  and  Ability 

Applicant  institutions  should 
demonstrate  their  potential  for 
excellence- in  program  design  and 
implementation  and/or  provide 
documentation  of  successful  programs. 
If  an  applicant  is  a  previous  USIA  grant 
recipient,  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past 
Agency  grants  as  determined  by  USIA's 
Office  of  Contracts  will  be  considered. 


Relevant  substantive  evaluations  of 
previous  projects  may  also  be 
considered  in  this  assessment. 

2.  Project  Personnel 

The  thematic  and  logistical  expertise 
of  project  personnel  should  be  relevant 
to  the  proposed  program.  Resumes  or 
C.V.s  should  be  summaries  which  are 
relevant  to  tlie  specific  proposal  and  no 
longer  than  two  pages  each. 

3.  Program  Planning 

A  detailed  agenda  and  relevant  work 
plan  should  demonstrate  substantive 
rigor  and  logistical  capacity. 

4.  Thematic  Expertise 

Proposal  should  demonstrate  the 
organization's  expertise  in  the  subject 
area  which  promises  an  effective 
sharing  of  information. 

5.  Support  of  Diversity 

Proposals  should  demonstrate  the 
recipient's  commitment  to  promoting 
the  awareness  and  understanding  of 
diversity. 

6.  Cross-Cultural  Sensitivity  and  Area 
Expertise 

Evidence  should  be  provided  of 
sensitivity  to  historical,  linguistic, 
religious,  and  other  cross-cultural 
factors,  as  well  as  relevant  knowledge  of 
the  target  geographic  area/countn,-. 

7.  Ability  To  Achieve  Program 
Objectives 

Objectives  should  be  realistic  and 
feasible.  The  proposal  should  clearly 
demonstrate  how  the  grantee  institution 
will  meet  program  objectives. 

8.  Multiplier  Effect 

Proposed  programs  should  strengthen 
long-term  mutual  understanding  and 
contribute  to  maximum  sharing  of 
information  and  establishment  of  long- 
term  institutional  and  individual  ties. 

9.  Cost-Effectiveness 

Overhead  and  direct  administrative 
costs  to  USIA  should  be  kept  as  low  as 
possible.  All  other  items  proposed  for 
USIA  funding  should  be  necessary  and 
appropriate  to  achieve  the  program  s 
objectives. 


10.  Cost-Sharing 

Proposals  should  maximize  cost- 
sharing  through  other  private  sector 
support  as  well  as  direct  funding 
contributions  and/or  in-kind  support 
from  the  prospective  grantee  institution 
and  its  partners. 

11.  FoUow-On  Activities 

Proposals  should  provide  a  plan  for 
continued  exchange  activity  (without 
USIA  support)  which  ensures  that 
USIA-supported  programs  are  not 
isolated  events. 

12.  Project  Evaluation 

Proposals  should  include  a  plan  to 
evaluate  the  activity's  success,  both  as 
the  activities  unfold  and  at  the  end  of 
the  program.  USIA  recommends  that  the 
proposal  include  a  draft  survey 
questionnaire  or  other  technique  plus 
description  of  a  methodology  to  use  to 
link  outcomes  to  original  project 
objectives.  Grantees  will  be  expected  to  . 
submit  intermediate  reports  after  each 
project  component  is  concluded  or 
quarterly,  whichever  is  less  fr^uent. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  an  USIA  representative. 
Explanatorv'  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding,  issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  needs  of  the  program 
may  require  the  award  to  he  reduced, 
revised,  or  increased.  Final  awards 
cannot  be  made  until  hinds  have  been 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
June  16.  1995.  Awards  made  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated   lanuan.-  11.  1995. 
Dell  Pendergrast, 

Deputy  Associate  Director.  Educational  and 
Cultural  Affairs. 
|FR  Doc  95-1182  Filed  1-18-95;  8:45  ami 
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Vol.  60,  No.  12 

Thursday.  January  19,  1995 


BOARD  CF  GOVERNORS  OF  THE  FEDERAL 
RESERV!  SYSTEM 

"FEDER>  L  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  60  FR  2625, 

January  10,  1995. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

THE  MEETING:  11:00  a.m.,  Tuesday. 

January  17,  1995. 

CHANGE  >  IN  THE  MEETING: 

One  ol  the  items  announced  for  inclusion 
at  this  m  jeting  was  consideration  of  any 
agenda  i  ems  canied  forward  from  a  previous 
meeting:  the  following  such  closed  item(s) 
was  addi  d:  Proposals  regarding  conflicts  of 
interest  j  lolicies  and  financial  disclosure 
forms  fa  Federal  Reserve  Bank  supervisory 
personni  1.  (This  item  was  originally 
announc  ed  for  a  closed  meeting  on  January 
3,  1995.) 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;   202) 452-3204. 

Dated  January  17, 1995. 
lennifier }.  Johnson, 

Deputy  t  ecretary  of  the  Board. 

[FR  Doc  95-1564  Filed  1-17-95;  3:38  pm] 

BILLING  C  30E  6210-01-P 


FEDERAl.  ELECTION  COMMISSION 

TIME:  Tuesday,  January  24, 
10  a.m. 
399  E  Street,  N\V..  Washington, 


DATE  At  0 

1995  at 

PLACE 

DC. 

STATUS 

the  Public 

ITEMS 


IT) 


Compl 

§437i 
Audits 

§437j 
Matters 

actioi^s 
Internal 

matte 


BE  DISCUSSED: 

i^nce  matters  pursuant  to  2  U.S.C. 


This  Meeting  Will  Be  Closed  to 


(  onducted  pursuant  to  2  U.S.C. 
,  §  438(b).  and  Title  26,  U.S.C. 
:onceming  participation  in  civil 
s  or  proceedings  or  arbitration 
personnel  rules  and  procedures  or 
s  affecting  a  particular  employee. 

time:  Thursday,  January  26, 
10  a.m. 

999  E  Street,  NW..  Washington, 
ijith  Floor.) 
This  Meeting  Will  Be  Open  to 


AIID 


DATE 

1995  a< 

PLACE 

DC(Ni 

STATUS 

the  Ful  lie 

ITEMS  TP  BE  DISCUSSED 

Correctfcn  and  Approval  of  Minutes 
Advisoi  y  Opinion  1994-33:  Paul  E.  Sullivan 
on  be  lalf  of  VITEL  International  Inc. 


Advisory  Opinion  1994-40:  David  S. 

Addington  on  behalf  of  the  Alliance  for 

American  Leadership. 
Administrative  Matters 

PERSONS  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  219^155. 
Marjorie  W.  Emmons, 

Secretary'  of  the  Commission. 

IFR  Doc.  95-1548  Filed  1-17-95:  3:17  pm] 

BILLING  CODE  671S-01-M 

NATIONAL  COMMISSION  ON  LIBRARIES  AND 
INFORMATION  SCIENCE 

STATUS:  Open. 

MEETING:  Meeting  of  the  U.S.  National 
Commission  on  Libraries  and 
Information  Science  (NCLIS). 

DATE  AND  TIME: 

February  23, 1995—9  a.m.  to  4:30  p.m. 

February  24, 1995—8:30  a.m.  to  3  p.m. 

PLACE:  Annapolis  Marriott  Hotel,  80 
Compromise  Street,  Annapolis,  MD. 

MATTERS  TO  BE  DISCUSSED: 

Administrative  matters: 
Demonstrations  by  the  Maryland  State 

Department  of  Education  and  the  Library 
of  Congress  on  Libraries  and  the 
Information  Superhighway; 
Plans  for  the  Library  of  Congress'  Digital 

Library 
Legislative  and  Executive  Matters 
The  federal  role  for  libraries:  planning  for 

the  reauthorization  of  LSCA 
Contract  with  America 
National  Library  of  Education  Advisory 

Task  Force 
Impact  of  fourth-class  library  rate  increaser 
Implementation  of  legislation  passed  by 

the  Congress 
U.S.  Postal  Service  Kiosks 
NCLIS  Reports 
NCLIS  budgets  for  FY  1995  and  1996 
Report.  Pre-White  House  Conference  for 

Older  Americans 
Library  Statistics  Program 
NCLIS  Programs  and  Plans  for  1995-96 
Libraries  and  the  Internet/NII:  Developing 

Cost  Assessment  Models 
NCLIS  statistical  pocket  guide 
Analysis  of  WHCLIS  1979  and  1991 
Recommendations 
Old  Business 
New  Business 
Committee  reports 

To  request  further  information  or  to 
make  special  arrangements  for 
physically  challenged  persons,  contact 
Barbara  Whiteleather  (202-606-9200) 
no  later  than  one  week  in  advance  of  the 
meeting. 


Dated;  January  13,  1995. 
Peter  R.  Young, 
\'CLIS  Executive  Director. 
IFR  Doc.  95-1451  Filed  1-17-95:  1:04  pml 
BILLING  CODE  7527-01-M 

UNITED  STATES  POSTAL  SERVICE 
Notice  of  Vote  to  Close  Meeting 

By  telephone  vote  on  January  12  and 
13,  1995,  a  majority  of  the  members 
contacted  and  voting,  the  Board  of 
Governors  of  the  United  States  Postal 
Service  voted  to  add  to  the  agenda  of  its 
meeting  closed  to  public  observation  on 
February  6, 1995,  in  Washington.  D.C. 
(see  59  FR  65126,  December  16, 1994), 
consideration  of  an  interim  funding 
request  for  the  Chicago,  Illinois, 
Processing  &  Distribution  Center. 

The  meeting  is  expected  to  be 
attended  by  the  following  persons: 
Governors  Alvarado,  Daniels,  del  Junco, 
Dyhrkopp,  Mackie,  Pace  and  Winters; 
Postmaster  General  Runyon,  Deputy 
Postmaster  General  Coughlin,  Secretary 
to  the  Board  Harris,  and  General 
Counsel  Elcano. 

The  Board  determined  that  pursuant 
to  section  552b(c)(9)(B)  of  Title  5. 
United  States  Code,  and  section  7.3(i)  of 
Title  39,  Code  of  Federal  Regulations, 
the  discussion  of  this  matter  is  exempt 
from  the  open  meeting  requirement  of 
the  Government  in  the  Sunshine  Act  [5 
U.S.C.  552b{b)]  because  it  is  likely  to 
disclose  information,  the  premature 
disclosure  of  which  would  significantly 
frustrate  proposed  procurement  actions. 
The  Board  further  determined  that  the 
public  interest  does  not  require  that  the 
Board's  discussion  of  the  matter  be  open 
to  the  public. 

In  accordance  with  section  552b(f)(l) 
of  Title  5,  United  States  Code,  and 
section  7.6(a)  of  title  39,  Code  of  Federal 
Regulations,  the  General  Counsel  of  the 
United  States  Postal  Ser\'ice  has 
certified  that  in  her  opinion  the  meeting 
may  properly  be  closed  to  public 
observation  pursuant  to  section 
552b(c)(9)(B)  of  Title  5,  United  States 
Code  and  section  7.3(i)  of  Title  39.  Code 
of  Federal  Regulations. 

Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
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Secretary  of  the  Board,  David  F.  Harris, 

at  (202) 268-4800 

David  F.  Harris, 

Secretary. 

(FR  Doc.  95-1422  Filed  1-17-95:  10:03  amj 
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This  sec*on  of  the  FEDERAL  REGISTER 
contains  sditorial  corrections  of  previously 
publishec  Presidential.  Rule.  Proposed  Rule, 
and  Noti(  e  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  a!  signed  documents  and  appear  in 
the  apprc  pnate  document  categories 
elsewher ;  in  the  issue. 


LIBRARY  OF  CONGRESS 
Copyric  ht  Office 


Part  201 
^0.  RM  89-2A] 


Cable  qompulsory  License:  Notice  of 
Inquiry  Regarding  Merger  of  Cable 
Systems  and  Individual  Pricing  of 
Broadcist  Signals 

Correct  on 

In  pn  posed  rule  document  95-439 
beginni  ig  on  page  2365,  in  the  issue  of 
Monda;  ,  January  9.  1995.  make  the 
foUowii  ig  correction. 

On  pi  ge  2365.  in  the  second  cohimn, 
m  the  DMES  section,  "February  8,  1995 
is  cone  ;ted  to  read  "March  27   1995" 

BILLING  C3DE  1 505-01 -O 


the  issue  of  Thursday,  August  18, 1994. 
make  the  following  correction: 

On  the  same  page,  in  the  second 
column,  under  EFFECTIVE  DATE:,  in  the 
last  line.  "August  18.  1994  to  May  26, 
1995."  should  read  "August  18,  1994  to 
April  17,  1995  '" 

BILLING  CODE  1505-01-0 

DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Energy  Conservation  Program  for 
Consumer  Products;  Representative 
Average  Unit  Costs  of  Energy 

Correction 

In  notice  document  95-236  beginning 
on  page  1773,  in  the  issue  of  Thursday 
January  5. 1995,  make  the  following 
correction 

On  page  1773,  in  the  second  column, 
under  EFFECTIVE  DATE:,  in  the  fourth 
line,  after  the  word  "effective"  insert 
•February  6.  1995" 

BILLING  CODE  1505-01-O 


DEPAFfTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFrI  Parts  222  and  227 
[DocketlNo.  940822-4222  I.D.  072594B1 


GENERAL  SERVICES 
ADMINISTRATION 

Board  of  Contract  Appeals 

48  CFR  Part  6101 

Rules  of  Procedure  of  the  General 
Services  Administration  Board  of 
Contract  Appeals 


Endani  ered  and  Threatened  Species;       Correction 


Status  of  Snake  River  Spring/Summer 
Chinook  Salmon  and  Snake  River  Fall 
Chinook  Salmon 

Correc  ion 
In  er  lergency 


94-20.-  22 


interim,  rule  document 
beginning  on  page  42529  in 


In  Proposed  Rule  document  94-29694 
beginning  on  page  61861  in  the  issue  of 
Friday.  December  2,  1994  make  the 
following  corrections: 

On  page  61862,  in  the  first  column,  in 
the  first  complete  paragraph: 


(a)  In  the  second  line  "SlOO.OOO" 
should  read"S10,000" 

(b)  In  the  fifth  line  "SIO.OOO"  should 
read  "SIOO.OOO" 


BILLING  CODE  1S05-01-D 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  315 

RIN  3206-AG55 

Career  and  Career-Conditional 
Employment 

Correction 

In  rule  document  94-32330  beginning 
on  page  68104,  in  the  issue  of  Friday, 
December  30, 1994,  make  the  following 
correction: 

On  page  68104,  in  the  third  column, 
under  the  heading  "List  of  Subjects  in 
5  CFR  Fart  315",  after  the  sentence 
"Government  employees,",  the 
signature  line  was  omitted  and  should 
have  appeared  as  follows: 

U.S.  Office  of  Personnel  Management. 
lames  B.  King, 
Director 

BILLING  CODE  1505-01-O 


Thursday 
January  19,  1995 
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Department  of  Labor 

Employment  and  Training  Administration 
Wage  and  Hour  Division 


20  CFR  Part  655 
29  CFR  Part  506 


Attestations  by  Employers  Using  Alien 
Crewmember^  for  Longshore  Activities  in 
U.S.  Ports;  Interim  Final  Rule 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20CFRPait655 
RIN1205-Ar03 


Wage  and 

29CFR 

RIN  1215-AA90 


Pait 


■lour  Division 
506 


Attestations  by  Emplo'yers  Using  Alien 
Crewmemt^rs  for  Longshore  Activities 
in  U.S.  Pors 

AGENCIES:  rmployment  and  Training 

Administra  lion  and  Wage  and  Hour 

Division,  Enployment  Standards 

Administrj  tion.  Labor. 

ACTION:  Int  (rim  final  rule;  request  for 

comments 


Aim 


ers 


en 


SUMMARY 
Training 
Employmejit 
(ESA)  of 
or  Departnfent) 
regulations 
to  existing 
filing  and 
employers 
crewmemhe 
work  in  thi  i 
to  employ 
to  perform 
in  the  Stat(  i 
Immigrati 
employers 
required  tc 

DOL  in  orcjer 
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perform 

locations 

attestation 
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are  handle  d 

DATES:  Eff 
rule  prom 
effective  on 
wti 


igrati(  n 


spec 
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Hi 
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Comm 
interim 
interested 
submitt 
AOORESSE  > 
Ross,  Assistant 
and  Train 
Departmeht 
200  Constjtut 
Washingt 

FOR  FURTHER 
20CFR 
part  506, 
Richardsdn 
Labor  Cer 


pert 


JMI 


he  Employment  and 
:iinistration  (ETA)  and  the 
Standards  Administration 
Department  of  Labor  (DOL 

.  are  promulgating 
to  implement  amendments 
regulations  governing  the 

forcement  of  attestations  by 
seeking  to  use  alien 
rs  to  perform  longshore 
U.S.  The  amendments  relate 
use  of  alien  crewmembers 
longshore  work  at  locations 
of  Alaska.  Under  the 
and  Nationality  Act 
in  certain  circumstances,  are 
submit  these  attestations  to 
to  be  allowed  by  the 
and  Naturalization  Service 
alien  crewmembers  to 
ified  longshore  activities  at 
the  State  of  Alaska.  The 
process  is  administered  by 
^  complaints  and 
i  ans  regarding  the  attestations 

by  ESA. 
ictive  Date:  The  interim  final 
Igated  in  this  document  is 
February  21,  1995. 
ts:  Written  comments  on  the 

rule  are  invited  from 
parties.  Comments  shall  be 
March  20, 1995. 
Submit  comments  to:  Doug 
Secretary,  Employment 
ng  Administration, 
of  Labor,  Room  N-4456, 
ion  Avenue  NW., 
DC  20210. 


INFORMATION  CONTACT:  On 
655,  subpart  F,  and  29  CFR 
ubpart  F,  contact  Flora  T. 
,  Chief,  Division  of  Foreign 
ifications,  U.S.  Employment 


Serv  ice.  Employment  and  Training 
Administration,  Department  of  Labor, 
Room  N-4456,  200  Constitution  Avenue 
NW.,  Washington,  DC  20210. 
Telephone:  (202)  219-5263  (this  is  not 
a  toll-free  number). 

On  20  CFR  part  655,  subpart  G.  and 
29  CFR  part  506,  subpart  G,  contact 
Solomon  Sugarman,  Chief,  Farm  Labor 
Programs.  Wage  and  Hour  Division. 
Employment  Standards  Administration. 
Department  of  Labor,  Room  S-3502.  200 
Constitution  Avenue  NW..  Washington, 
DC  20210.  Telephone:  (202)  219-7605 
(this  is  not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

L  Paperwork  Reduction  Act 

The  information  collection 
requirements  of  the  Form  ETA  9033-A 
under  the  Alaska  exception  and 
contained  in  this  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  Control  No.  1205-0352. 
The  information  collection  requirements 
of  the  Form  ETA  9033  under  the 
prevailing  practice  exception,  assigned 
OMB  Control  No.  1205-0309.  remain 
unchanged  by  this  rulemaking.  The 
Form  ETA  9033  was  published  in  the 
Federal  Register  with  the  final  rule  to 
implement  the  prevailing  practice 
exception  on  September  8. 1992  (57  FR 
40966). 

The  Employment  and  Training 
Administration  estimates  that 
employers  will  be  submitting  up  to  350 
attestations  per  year  under  the  Alaska 
exception.  The  public  reporting  burden 
for  this  collection  of  information  is 
estimated  to  average  3  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  information/data  sources, 
gathering  and  maintaining  the 
information/data  needed,  and 
completing  and  reviewing  the 
attestation.  It  is  likely  that  the  burden 
will  be  considerably  less  in  the  second 
and  subsequent  years  in  which  an 
employer  submits  an  attestation. 

Written  comments  on  the  collection  of 
information  requirements  should  be 
sent  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  Employment  and 
Training  Administration,  Washington, 
DC  20503. 

IL  Background 

The  Coast  Guard  Authorization  Act  of 
1993.  Pub.  L.  103-206. 107  Stat.  2419 
(Coast  Guard  Act),  was  enacted  on 
December  20,  1993.  Among  other  things. 


the  Coast  Guard  Act  amended  section 
258  of  the  Immigration  and  Nationality 
Act  (INA)  (8  U.S.C.  1101  et  seq.)  which 
places  limitations  on  the  performance  of 
longshore  work  by  alien  crewmembers 
in  U.S.  ports. 

The  loading  and  unloading  of  vessels 
had  traditionally  been  performed  by 
U.S.  longshore  workers.  However,  until 
passage  of  the  Immigration  Act  of  1990 
(IMMACT  90).  Pub.  L.  101-G49.  104 
Stat.  4978,  (November  29. 1990),  alien 
crewmembers  had  also  been  allowed  by 
Immigration  and  Naturalization  Service 
(INS)  regulation  to  do  this  kind  of  work 
in  U.S.  ports,  because  longshore  work 
was  considered  to  be  within  the  scope 
of  permitted  employment  for  alien 
crewmembers.  The'lMMACT  90  limited 
this  practice  in  order  to  provide  greater 
protection  to  U.S.  longshore  workers. 

Prior  to  the  Coast  Guard  Act's 
enactment,  section  258  of  the  INA 
prohibited  alien  crewmembers  admitted 
with  D-visas  from  performing  longshore 
work  except  in  four  specific  instances: 
(a)  Where  the  vessel's  country  of 
registration  does  not  prohibit  U.S. 
crewmembers  from  performing 
longshore  work  in  that  country's  ports 
and  nationals  of  a  country  which  does 
not  prohibit  U.S.  crewmembers  from 
performing  longshore  work  in  that 
country's  ports  hold  a  majority  of  the 
ownership  interest  in  the  vessel;  (b) 
where  there  is  in  effect  in  a  local  port 
one  or  more  collective  bargaining 
agreement(s),  each  covering  at  least  30 
percent  of  the  longshore  workers  at  a 
particular  port  and  each  permitting  the 
activity  to  be  performed  by  alien 
crewmembers;  (c)  where  there  is  no 
collective  bargaining  agreement 
covering  at  least  30  percent  of  the 
longshore  workers  and  an  attestation 
has  been  filed  with  the  Department 
which  states  that  the  use  of  alien 
crewmembers  to  perform  longstiore 
work  is  permitted  under  the  prevailing 
practice  of  the  port,  that  the  use  of  alien 
crewmembers  is  not  during  a  strike  or 
lockout,  that  such  use  is  not  intended  or 
designed  to  influence  the  election  of  a 
collective  bargaining  representative,  and 
that  notice  has  been  provided  to 
longshore  workers  at  the  port;  and  (d) 
where  the  activity  is  performed  with  the 
use  of  automated  self-unloading 
conveyor  belts  or  vacuum-actuated 
systems;  provided  that,  the  Secretary  of 
Labor  (Secretary)  has  not  found  that  an 
attestation  is  required  because  it  was  not 
the  prevailing  practice  to  utilize  alien 
crewmembers  to  perform  the  activity  or 
because  the  activity  was  performed 
during  a  strike  or  lockout  or  in  order  to 
influence  the  election  of  a  collective 
bargaining  representative.  For  this 
purpose,  the  term  "longshore  work" 


does  not  include  the  loading  or 
unloading  of  hazardous  cargo,  as 
determined  by  the  Secretary  of 
Transportation,  for  safety  and 
environmental  protection  and  no 
attestations  were  or  are  necessary  for  the 
loading  and  unloading  of  such  cargo. 

The  Department  published  final 
regulations  in  the  Federal  Register  on 
September  8,  1992.  (57  FR  40966)  to 
implement  the  prevailing  practice 
exception  under  IMM.\CT  90.  The 
fishing  industry  and  tlie  carriers  worked 
together  to  comply  with  the  law  by 
filing  the  necessary-  attestations  to 
qualify  under  the  prevailing  practice 
exception.  The  International  Longshore 
and  Warehousemen's  Union  responded 
to  protect  the  jurisdiction  of  U.S. 
longshore  workers  by  filing  complaints 
pursuant  to  the  attestations  and  seeking 
cease  and  desist  orders  to  halt  the 
performance  of  longshore  work  by  the 
carrier's  alien  crewmembers. 

The  basic  problem  was  that  the 
prevailing  practice  exception  was 
apparently  designed  for  established  port 
areas.  A  lack  of  flexibility  in  the  remote 
areas  of  Alaska  where  the  longshore 
work  needed  to  be  performed,  in  some 
cases,  prevented  carriers  from 
complying  with  Departmental 
regulations.  As  a  result,  even  where 
there  were  no  U.S.  longshore  workers 
available  for  the  particular  employTnent, 
employers  in  some  of  these  remote  areas 
were  prohibited  from  performing  the 
necessary  longshore  work,  resulting  in 
potential  adverse  impacts  on  the 
Alaskan  fishing  industry  inchiding  the 
loss  of  American  jobs.  In  order  to 
remedy  the  situation.  Congress 
consulted  with  representatives  of  the 
longshoremen's  unions  and  the  carriers 
and  enacted  special  provisions 
recognizing  the  unique  character  of 
Alaskan  ports. 

The  Coast  Guard  Act  amended  the 
INA  by  establishing  a  new  Alaska 
exception  to  the  general  prohibition  on 
the  performance  of  longshore  work  by 
alien  crewmembers  in  U.S.  ports.  The 
Alask.T  exception  provides  that  the 
prohibition  does  not  apply  where  the 
longshore  work  is  to  be  performed  at  a 
particular  location  in  the  State  of  Alaska 
and  an  attestation  with  accompanying 
documentation  has  been  filed  by  the 
employer  with  the  Department  of  Labor. 
The  INA  provides,  however,  that 
longshore  work  consisting  of  the  use  of 
an  automated  self-unloading  conveyor 
belt  or  vacuum-actuated  system  on  a 
vessel  shall  continue  to  be  governed  by 
section  258(c)  of  the  INA  (8  U^.C 
1288(c)),  even  at  locations  in  the  State 
of  Alaska.  If.  however,  it  is  determined 
that  an  attestation  is  required  for 
longshore  work  at  locations  in  the  State 


of  Alaska  consisting  of  the  use  of 
automated  equipment,  i.e..  because  the 
Administrator  has  determined,  pursuant 
to  a  compfeinl,  that  it  is  not  the 
prevailing  practice  to  use  alien 
crewmembers  to  perform  the  longshore 
activity(ies)  through  the  use  of  the 
automated  equipment,  or  was  during  a 
strike  or  lockout  or  intended  to 
influence  an  election  of  a  bargaining 
representative  for  workers  in  the  local 
port,  or  if  the  Administrator  issues  a 
cease  and  desist  order  against  use  of  fh(; , 
automated  equipment  without  such 
atle.station.  the  required  attestation  shall 
be  filed  by  the  employer  under  the 
Alaska  exception  and  not  under  the 
prevailing  practice  exception.  The 
amended  INA  provides  that  the 
prevailing  practice  e.xception  no  longer 
applies  in  case  of  longshore  work  to  be 
performed  at  a  particular  location  in  the 
State  of  Alaska.  As  a  result,  U.S.  ports 
in  the  State  of  Alaska  which  were 
previously  listed  in  Appendix  A,  "U.S. 
Seaports."  have  been  removed  from  the 
Appendix  in  this  interim  final  rule. 

The  Ala:>ka  exception  is  intended  to 
provide  a  preference  for  hiring  United 
Slates  longshoremen  over  the 
employer's  alien  crewmembers.  The 
employer  must  attest  that,  before  using 
alien  crewmen  to  perform  the  activity 
specified  in  the  attestation,  the 
em|jloyer  will  make  a  bona  fide  request 
for  and  employ  United  States  longshore 
workers  who  are  qualified  and  available 
in  sufficient  numbers  from  contraci 
stevedoring  companies  and  private  dock 
operators.  The  employer  must  also 
provide  notice  of  filing  the  attestation  to 
such  contract  stevedoring  companies 
and  private  dock  operators,  and  to  labor 
organizations  recognized  as  exclusive 
bargaining  representatives  of  United 
States  longshore  workers.  Finally,  the 
employer  must  attest  that  the  use  of 
alien  crewmembers  to  perform 
longshore  work  is  not  intended  or 
designed  to  influence  the  election  of  a 
bargaining  representative  for  workers  in 
the  State  of  Alaska. 

The  Coast  Guard  Act  pro\  ides  that  the 
Secretary  of  Labor  shall  prescribe  such 
regulations  as  may  be  necessary  to  carry 
out  the  amendments  to  the  INA.  The 
INA  further  provides  that  attestations 
previously  filed  pursuant  to  the 
prevailing  practice  exception  at  section 
258(c)  of  the  INA  (8  U.S.C  1288(c)) 
would  not  expire  at  the  expiration  of 
their  respective  validity  periods  but 
would  remain  valid  until  60  days  after 
the  date  of  issuance  of  final  regulations 
by  the  Secretary.  Absent  a  final  rule  for 
attestations  under  this  program, 
employers  are  precluded  from  using 
alien  crewmembers  for  longshore 
activity  at  a  particular  location  in  the 


State  of  Alaska  unless  an  employpr  had 
a  valid  attestation  for  the  location  on  fi!- 
with  ETA  on  the  date  of  the  Act's 
enactment.  Thus,  even  where  there  are 
no  qualified  United  States  longshore 
workers  available  at  a  particular 
lo«:ation  in  the  State  of  Alaska,  such  an 
employer  is  prohibited  from  utilizing 
alien  crewmembers  to  perform  the 
necessary  longshore  v\ork.  This  program 
•affe<ts  a  limited  class  of  individuals  nnd 
entities  in  Alaska.  The  Department 
»  consulted  with  representatives  of  all 
relevant  parties  in  the  development  of 
this  interim  final  rule  and.  for  good 
cause,  has  determined  that  issuance  of 
a  proposed  rule  is  unnecessary.  5  L'  S  C 
553(b)(B). 

Further,  there  is  ongoing  longshore 
work  being  performed  off  the  coast  of 
Alaska  in  connection  with  the  fishing 
industry.  Since  delay  in  the  issuance  of 
an  interim  fin.il  rule  precludes 
employers  from  filing  attestations  in 
Alaska  in  order  to  use  the  "Alaska 
exception",  such  employers  may  be 
encouraged  by  economic  exigencies  to 
utilize  foreign  crewmembers  in 
longshore  work  illegally  or  to  refl.ig 
their  vessels  to  qualify  for  the 
reciprocity  exception  for  vessels  under 
the  flags  of  countries  v.hich  permit  U.S. 
crewmembers  to  perform  longshore 
work.  Either  of  these  actions  by  shippers 
would  diminish  employment 
opportunities  for  Alaskan  stevedo.tis, 
contrarj-  to  the  purposes  of  the  ,^ct. 
Indeed,  EXDL  has  received  information 
that  further  delay  in  implementing  the 
Alaska  exception  could  adversely 
impact  the  employment  opportunities 
for  Alaskan  workers  seeking  longshore 
work.  The  Departm.ent.  for  good  cause, 
has  determined  that  this  potential  harm 
makes  it  impracticable  and  contrary  to 
the  public  interest  to  delay 
implementation  by  publishing  the  rule 
as  a  proposed  rule.  5  U.S.C.  553(b)(B). 
Nevertheless,  the  Department  is  very 
interested  in  receiving  comments  on  the 
interim  final  rule.  These  comments  will 
be  considered  in  the  development  of  a 
final  rule. 

III.  Attestation  Process  and 
Requirements 

The  regulations  for  the  attestation 
program  for  employers  using  alien 
(Tewmembers  for  longshore  work  in  the 
United  States  are  published  at  20  CFR 
part  655.  subparts  F  and  G.  and  29  CFR 
part  506,  subparts  F  and  G,  57  FR  40966 
(Septembers,  1992). 

A.  When  and  Where  to  File 

The  regulations  require  that,  to  be 
acceptable,  any  attestation  under  the 
Alaska  exception  must  be  filed  with 
ETA  at  least  30  days  prior  to  the  first 
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performancei  of  longshore  activity  by 
alien  crewmjBmbers.  or  any-time  up  to  24 
hours  before  the  first  performance  of  the 
activity  if  thj  delay  could  not  have  been 
reasonably  anticipated.  An  attestation 
must  be  nie(  I  only  once  per  year  for 
locations  at  vhich  alien  crev^members 
will  be  used  Therefore,  the  30-day 
filing  requir  ;ment  applies  only  to  the 
first  perfonr  ance  of  longshore  work 
after  the  atte  station  is  filed.  Subsequent 
arrivals  to  tie  same  location  in  the  State 
of  Alaska  in  the  same  year  do  not  ^ 

require  that  ai>  additional  attestation  be 

filed. 

Under  the  prevailing  practice 
exception,  t  le  regulations  require  that  a 
separate  att<  station  be  filed  for  each  port 
at  which  th(  employer  intends  to  use 
alien  crewn  embers  to  perform 
longshore  w  ork.  The  Department  has 
determined  that,  under  the  Alaska 
exception,  i  is  appropriate  to  accept 
attestations  which  contain  multiple 
locations.  An  attestation  must  be  filed 
by  each  ind  vidual  employer  but  may 
apply  to  mt  Itiple  vessels  and  multiple 
locations  w  thin  the  State  of  Alaska.  For 
other  States ,  the  prevailing  practice 
exception  is  port-specific  and  the 
employer  is  required  to  attest  that  there 
is  no  coUec  ive  bargaining  agreement  in 
the  port  co\  ering  at  least  30  percent  of 
the  longshore  workers,  and  that  it  is  the 
prevailing  practice  in  the  port  for  alien 
crewmembirs  to  perform  longshore 
work.  Theri  is  no  such  port-specific  or 
location-specific  attestation  element  or 
other  proviiion  under  the  Alaska 
exception. 

The  Department  requires  that 
crewmemb«r  attestations  for  locations  in 
the  State  of  Alaska  be  submitted  to  and 
accepted  b]  the  Employment  and 
Training  Ailministration  (ETA)  regional 
office  in  Seettle.  Washington.  The 
address  of  ihe  Seattle  regional  office  is 
listed  in  th  J  instructions  for  completing 
the  Form  ETA  903 3-A. 

ETA  shal  1  make  available  for  public 
examination  in  Washington.  DC,  a  list  of 
employers  ivhich  have  filed  attestations, 
and  for  eacii  such  employer,  a  copy  of 
the  employer's  attestation  and 
accompanying  documentation  in  a 
timely  manner  after  the  acceptance  of 
the  attestation. 

B.  Acceptance  for  Filing 

In  accepting  an  attestation  for  filing, 
the  regulations  require  that  the 
applicatioii  be  filed  with  ETA  at  least  30 
days  befort  the  first  performance  of  the 
longshore  Activity  (or  anytime  up  to  24 
hours  before  the  first  performance  of  the 
activity,  upon  a  showing  that  the 
employer  could  not  have  reasonably 
an!icipate(j  the  need  to  file  an 
attestation  for  that  location  at  that  time). 
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The  term  "could  not  have  reasonably 
anticipated"  is  intended  to  be  a  broader 
and  more  flexible  standard  than  under 
the  prevailing  practice  exception,  which 
permits  late  filing  only  in  the  event  of 
an  "unanticipated  emergency." 
Depending  on  the  particular 
circumstances,  delays  occasioned  by 
adverse  weather  conditions,  changes  in 
commercial  requirements,  changes  in 
fish  migration  patterns,  or  other 
unforeseen  circumstances  may  be 
sufficient  to  file  less  than  30  days  in 
advance. 

The  regulations  provide  that  the 
Department  review  an  attestation  only 
to  ensure  that  it  is  completed  properly, 
that  it  is  accompanied  by  the  required 
documentation  specified  in  the 
regulations,  and  that  the  documentation 
is  not.  on  its  face,  inconsistent  with  the 
attestation. 
Level  of  Federal  Review  of  Attestations 

The  Department  has  determined  that 
the  general  approach  to  its  review  of 
employer  attestations  under  the 
prevailing  practice  exception  shall 
apply  to  attestations  filed  under  the 
Alaska  exception.  The  Department  will 
review  an  attestation  to  ensure  that  it 
has  been  filed  at  least  30  days  prior  to 
the  first  performance  of  the  longshore 
activity  (or  anytime  up  to  24  hours 
before  the  first  performance  of  the 
activity,  upon  a  showing  that  the 
employer  could  not  have  reasonably 
anticipated  the  need  to  file  an 
attestation  for  that  location  at  that  time), 
that  it  is  completed  properly,  that  it  has 
the  appropriate  accompanying 
documentation,  and  that  the 
documentation  is  not,  on  its  face, 
inconsistent  with  the  attestation.  In 
addition,  the  Department  will  review 
attestations  to  determine  the  following: 
(1)  Whether  the  Administrator,  Wage 
and  Hour  Division,  DOL,  has  advised 
ETA  that  it  has  issued  a  cease  and  desist 
order  currently  in  effect  that  would 
affect  the  attesting  employer  and 
particular  location;  (2)  whether  the 
Administrator  has  advised  ETA  of  a 
determination  that  an  employer  has 
misrepresented  or  failed  to  comply  with 
an  attestation  previously  submitted  and 
accepted  for  filing,  requiring  the 
Attorney  General  to  bar  the  employer 
from  entry  to  any  U.S.  port  for  up  to  one 
year;  and  (3)  whether  the  Administrator 
has  advised  ETA  that  the  employer  has 
failed  to  comply  with  any  penalty  or 
remedy  assessed. 

Appeals  Process 

The  regulations  do  not  include  an 
administrative  appeal  process  for 
attestations  during  the  filing  phase 
under  the  Alaska  exception.  When  an 


attestation  is  returned  because  it  is 
untimely,  improperly  completed,  or 
lacking  proper  documentation,  an  . 

employer  may  resubmit  another  ; 

attestation  to  the  Department. 
Attestations  which  have  been  accepted 
by  ETA  may  be  objected  to  by  an 
aggrieved  party  through  the  complaint 
process  in  subpart  G,  and  procedures  for 
investigation,  hearing,  and  appeal  are 
provided  therein.  The  Department 
believes  that  this  approach  is  consistent 
with  the  statute's  intent  for  a 
streamlined  attestation  filing  process 
and  a  complaint-driven  enforcement 
system  for  the  statute's  requirements. 

C.  Attestation  Elements 

Bona-fide  Request  for  United  States 
Longshore  Workers 

An  employer  or  its  agent  filing  an 
attestation  under  the  Alaska  exception 
must  attest  that  it  will  make  a  bona  fide 
request  for  dispatch  of  United  States 
longshore  workers  who,  by  industry 
standards  in  the  State  of  Alaska, 
including  safety  considerations,  are 
qualified  and  available  in  sufficient 
numbers  to  perform  the  longshore 
activity  at  the  particular  time  and 
location.  Such  requests  must  be  directed 
to  contract  stevedoring  companies  and 
operators  of  private  docks  at  which  the 
employer  intends  to  use  longshore 
workers.  Wherever  two  or  more  contract 
stevedoring  companies  have  signed  a 
joint  collective  bargaining  agreement 
with  a  single  qualified  labor 
organization,  the  employer  need  request 
longshore  workers  from  only  one  of 
such  contract  stevedoring  companies. 
Qualified  labor  organizations  are  those 
which  have  been  recognized  as 
exclusive  bargaining  representatives  of 
United  States  longshore  workers  within 
the  meaning  of  the  National  Labor 
Relations  Act  (29  U.S.C.  141  et  seq.)  and 
which  make  available  or  intend  to  make 
available  longshore  workers  to  the 
particular  location  where  the  longshore 
work  is  to  be  performed.  An  employer 
is  not  required  to  request  dispatch  of 
United  States  longshore  workers  from 
contract  stevedoring  companies  or 
private  dock  operators  which  do  not 
meet  the  requirements  of  section  32  of 
the  Longshore  and  Harbor  Workers' 
Compensation  Act  (33  U.S.C.  932)  or,  in 
the  case  of  contract  stevedoring 
companies,  which  are  not  licensed  to  do 
business  in  the  State  of  Alaska. 
Evidence  of  coverage  is  a  copy  of  the 
DOL  Office  of  Workers'  Compensation 
Programs  (OWCP)  Certificate  of 
Compliance,  which  is  maintained  by  the 
contract  stevedoring  company  or  private 
dock  operator.  Further,  a  request  for 
dispatch  from  a  private  dock  operator 
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need  only  be  made  for  longshore  work 
to  be  performed  at  that  dock. 

Employers  are  not  required  to  request 
dispatch  of  United  States  longshore 
workers  from  any  party  which  has 
notified  the  employer  in  writing  that  it 
does  not  intend  to  dispatch  workers  to 
the  location  at  which  longshore  work  is 
to  be  performed.  If  a  party  that  has 
provided  such  notice  subsequently 
informs  the  employer  in  writing  that  it 
is  prepared  to  provide  workers,  the 
employer's  obligations  to  that  party  to 
request  dispatch  of,  and  employ 
qualified  United  States  longshore 
workers  made  available  in  sufficient 
numbers,  recommence  60  days  from  the 
employer's  receipt  of  the  notice. 

Employment  of  United  States  Longshore 
Workers 

An  employer  or  its  agent  must  attest 
that  it  will  employ  all  United  States 
longshore  workers  dispatched  in 
response  to  a  request  made  under  the 
first  attestation  element  who  are 
qualified  and  available  in  sufficient 
numbers  and  who  are  needed  to  perform 
the  longshore  activity  at  the  particular 
lime  and  location  attested  to. 

This  attestation  element  also  specifies 
that  employers  will  not  be  required  to 
hire  less  than  full  work  units  of  United 
States  longshore  workers  nor  to  provide 
overnight  accommodations  for  the 
workers.  The  regulations  provide  that 
"full  work  unit"  means  the  full 
complement  of  longshore  workers 
needed  to  perform  the  longshore 
activity,  as  determined  by  industry 
standards  in  the  State  of  Alaska, 
including  safety  considerations.  Where 
the  makeup  of  a  full  work  unit  is 
covered  by  one  or  more  collective 
bargaining  agreements  in  effect  at  the 
time  and  location  where  longshore  work 
is  to  be  performed,  the  provisions  of 
such  agreements  shall  be  deemed  to  be 
in  conformance  with  industry  standards 
in  the  State  of  Alaska.  This  element  also 
states  the  conditions  under  which 
employers  will  be  required  to  provide 
transportation  from  the  point  of 
embarkation  to  the  vessel  on  which 
longshore  work  is  to  be  performed. 
Specifically,  there  is  a  thirty-minute 
travel  time  limit  and  a  five-mile  travel 
distance  limit  except  in  Klawock/Craig 
and  Wide  Bay,  Alaska,  where,  due  to  the 
remoteness  of  these  areas,  the  travel 
limits  are  extended  to  forty-five  minutes 
and  seven  and  one-half  miles, 
respectively.  Further,  an  employer  is  not 
required  to  provide  transportation,  even 
if  the  vessel  is  within  the  specified  time 
and  distance  limitations  from  the  point 
of  embarkation,  unless  surface 
transportation  is  available  and  such 
transportation  may  be  safely 


accomplished.  If  a  vessel  where 
longshore  work  is  to  be  performed  is 
beyond  the  specified  time  and  distance 
limitations  from  the  point  of 
embarkation,  the  employer  is  still 
obligated  to  hire  any  qualified  U.S. 
longshore  worker  who  is  capable  of 
getting  to  the  vessel  where  the  longshore 
work  is  to  be  performed  at  his  or  her 
own  expense,  even  though  the  specified 
lime  and/or  distance  limitations  are 
exceeded,  but  is  not  required  to  provide 
such  transportation  nor  reimburse  the 
worker  for  expenses  incurred  in  gelling 
to  and  from  the  vessel. 

Election 

An  employer  filing  an  attestation 
under  the  Alaska  exception  must  ntlesi 
that  the  use  of  alien  crewmembers  to 
perform  longshore  activities  will  not  be 
intended  or  designed  to  influence  an 
election  of  a  bargaining  representative 
for  workers  in  the  State  of  Alaska. 

Notice 

Lastly,  an  employer  of  alien 
crewmembers  must  attest  that  at  the 
time  of  filing  the  attestation,  notice  of 
the  filing  has  been  provided  to:  (1) 
Labor  organizations  which  have  been 
recognized  as  exclusive  bargaining 
representatives  of  United  States 
longshore  workers  within  the  meaning 
of  the  National  Labor  Relations  Act  (29 
U.S.C.  141  et  seq.)  and  which  make 
available  or  intend  to  make  available 
workers  to  the  locations  where  the 
employer  is  attesting  that  the  longshore 
work  is  to  be  performed;  (2)  contract 
stevedoring  companies  which  are 
licensed  to  do  business  in  the  State  of 
Alaska,  meet  the  requirements  of  section 
32  of  the  Longshore  and  Harbor 
Workers"  Compensation  Act  (33  U.S.C. 
932),  and  which  employ  or  intend  to 
employ  United  States  longshore  workers 
at  those  locations;  and  (3)  operators  of 
private  docks  at  which  the  employer 
intends  to  use  longshore  workers.  The 
operators  to  whom  provision  of  notice  is 
required  shall  also  meet  the 
requirements  of  section  32  of  the 
Longshore  and  Harbor  Workers" 
Compensation  Act  (33  U.S.C.  932). 

The  required  notices  shall  include  a 
copy  of  the  Form  ETA  9033-A.  shall 
state  that  the  attestation  with 
accompanying  documentation  has  been 
filed  and  is  available  at  the  National 
office  of  ETA  for  review  by  interested 
parties,  and  shall  explain  where 
complaints  can  be  filed  with  respect  to 
employer  attestations.  Further,  in  the 
required  notice,  the  employer  shall 
request  a  copy  of  the  Certificate  of 
Compliance  issued  by  the  district 
director  of  the  Office  of  Workers' 
Compensation  Programs  under  section 


37  of  the  Longshore  and  Harbor 
Workers'  Compensation  Act  (33  U.S.C. 
932)  from  contract  stevedoring 
companies  and  private  dock  operators. 
The  employer's  obligations  to  request 
di.spatch  of  and  employ  qualified  United 
States  longshore  workers  from  any  partv 
shall  commence  upon  receipt  of  the 
Certificate  of  Compliance. 

Finally,  the  Department  periodii,ail\ 
shall  publish  in  the  Federal  Register  a 
list  of  employers  who  have  submitted 
attestations  under  the  Alaska  exception. 

D  Aiitnmnted  Vessel  Exception 

The  INA  provides  that  longshore  work 
consisting  of  the  use  of  an  automated 
self-unloading  conveyor  belt  or  va(  uum- 
actuated  system  on  a  vessel  shall 
continue  to  be  governed  by  the 
prevailing  practice  exception  and 
Departmental  regulations  thereunder  .it 
20  CFR  6.55.520  and  29  CFR  .506  520,  If. 
however,  it  is  determined  thai  an 
attestation  is  requirtft  for  longshore 
work  consisting  of  the  use  of  aulom.iied 
equipment,  i  e.,  because  the 
Administrator  has  determined,  pursu.int 
lo  a  complaint,  that  it  is  not  the 
prevailing  practice  to  use  alien 
crewmembers  to  perform  the  longshore 
activity(ies)  through  the  use  of  the 
automated  equipment,  or  was  during  a 
strike  or  lockout  or  intended  to 
influence  an  election  of  a  bargaining 
representative  for  workers  in  the  lo<:al 
port,  or  if  the  Administrator  issues  a 
cease  and  desist  order  against  use  of  iht- 
automated  equipment  without  such 
attestation,  the  required  attestation  shall 
be  filed  by  the  employer  under  the 
Alaska  exception  and  not  under  the 
prevailing  practice  exception.  The 
amended  INA  provides  that  the 
prevailing  practice  exception  no  longer 
applies  in  the  case  of  longshore  work  lo 
be  performed  at  a  particular  location  in 
the  State  of  Alaska. 

IV.  Complaints,  Investigations,  and     ■ 
Dispositions 

The  LNA  provides  that  the  Secretarv 
shall  establish  complaint,  investigation, 
and  hearing  procedures  and  authorizes 
the  Secretary  to  issue  cease  and  desist 
orders  against  employers.  The 
Secretary's  enforcement  responsibilities 
are  assigned  to  the  Administrator,  Wage 
and  Hour  Division,  of  the  Departments 
Emplovment  Standards  Administration 
(ESA). 

A.  Complaint,  Investigation,  and 
Hearing 

The  INA  provides  that  the  existing 
process  for  the  receipt,  investigation, 
and  disposition  of  complaints  at  section 
258(c)(4)  of  the  INA  shall  apply  lo  the 
use  of  alien  crewmembers  to  perfonn 
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C.  Cease  and  Desist  Order 

Section  258(c)(4)(C)  of  the  INA 
authorizes  the  Secretary,  at  the  request 
of  a  complainant,  to  issue  a  cease  and 
desist  order  against  an  attesting 
employer  or  against  a  non-attesting 
employer  claiming  the  automated  vessel 
exception.  The  complainant's  request 
may  be  made  when  the  Secretary  has 
determined  there  is  reasonable  cause  to 
conduct.an  investigation.  The  INA 
specifies  that,  if  a  complainant  requests 
such  an  order,  the  employer  will  be 
notified  and  given  14  days  within  which 
to  respond.  The  Secretary  is  then 
required  to  determine  whether  the 
preponderance  of  the  evidence 
submitted  supports  the  complainant's 
position  and,  if  it  does,  to  order  that  the 
employer  cease  and  desist  the 
activity(ies)  at  issue.  The  order  remains 
in  effect  throughout  the  hearing  process 
for  the  attesting  employer:  for  the  non- 
attesting  employer  claiming  the 
automated  vessel  exception,  the  order 
remains  in  effect  throughout  the  hearing 
process  unless  ETA  accepts  for  filing  an 
attestation  from  that  employer  for  the 
activity  and  location  which  the  cease 
and  desist  order  affects. 

The  regulations  provide  that  the 
complainant  who  desires  a  cease  and 
desist  order  must  submit  two  complete 
copies  of  the  request  and  the  evidence 
to  substantiate  the  allegations  (the 
second  copy  of  the  request  will  be 
provided  to  the  employer).  The 
Administrator's  notice  to  the  employer 
shall  include  copies  of  the  complaint, 
the  cease  and  desist  order  request  and 
supporting  evidence,  and  any  other 
pertinent  evidence  from  an  investigation 
of  the  same  or  a  closely  related  matter 
which  the  Administrator  incorporates 
into  the  record.  The  employer,  thus,  will 
be  fully  informed  as  to  the  allegations 
and  evidence.  The  Administrator's 
notice  also  shall  specify  that,  during  the 
14-day  response  period  specified  by  the 
INA.  the  Administrator  will  provide,  at 
the  employer's  request,  an  opportunity 
for  a  meeting  with  a  Wage  and  Hour 
Division  official  to  give  the  employer's 
views  on  the  evidence  and  issues.  This 
meeting  shall  be  informal,  shall  not  be 
subject  to  any  procedural  rules,  and 
shall  include  the  complainant  if  the 
complainant  so  desires. 

The  regulations  s{>ecify  that  the  cease 
and  desist  order  will  remain  in  effect 
unless  and  until  the  Administrator 
withdraws  the  order  on  the  ground  that 
the  employer's  position  is  determined  to 
have  been  correct  or  a  final 
determination  is  made  which  results  in 
resolution  of  the  matter  under 
investigation,  or — in  the  case  of  the 
automated  vessel  exception — an 


attestation  relating  to  the  longshore 
activity  is  accepted  for  filing  by  ETA. 
A  complainant's  request  for  a  cease 
and  desist  order  under  the  Alaska 
exception  shall  specify  the  location(s)  at 
issue.  The  regulations  provide  that  the 
Secretary  is  required  to  determine 
whether  the  preponderance  of  the 
evidence  submitted  supports  the 
complainant's  position  and.  if  it  does,  to 
order  that  the  employer  cease  and  desist 
the  activity{ies)  at  the  location(s)  at 
issue.  Since  an  attestation  under  the 
Alaska  exception  may  be  valid  for 
multiple  locations,  a  cease  and  desist 
order  pertaining  to  a  particular  location 
or  locations  shall  not  prejudice  the 
validity  of  the  attestation  with  respect  to 
the  performance  of  longshore  activities 
which  are  covered  by  the  attestation,  but 
which  are  not  at  issue  under  the  cease 
and  desist  order. 


D.  Penalties 

A  violation  of  section  258  of  the  INA 
or  the  regulations  thereunder  by  an 
attesting  employer  may  result  in  the 
imposition  of  administrative 
remedv(ies).  such  as  a  civil  money 
penalty  not  to  exceed  $5,000  per  alien 
crewmember  illegally  employed.  Upon 
notice  of  the  violation(s).  the  Attorney 
General  thereafter  shall  not  permit  the 
vessels  owned  or  chartered  by  the 
employer  to  enter  any  port  of  the  U.S. 
during  a  period  of  up  to  one  year. 
Additionally.  ETA  w'\\\  be  notified  and 
shall  thereafter  not  accept  any 
attestation  from  the  employer  for  any 
activity(ies)  at  any  U.S.  port  for  one  year 
(or  for  a  shorter  period,  if  such  period 
is  specified  by  INS). 

Upon  the  Department's  final 
determination  that  an  employer 
improperly  claimed  the  automated 
vessel  exemption,  the  Attorney  General 
will  be  notified  and  shall  thereafter 
require  that,  before  using  aUen 
crewmembers.  the  employer  must  have 
on  file  with  ETA  an  attestation  for  the 
activity(ies)  and  the  port  at  issue.  For 
locations  in  the  State  of  Alaska  such  an 
attestation  shall  be  made  under  the 
Alaska  exception  on  Form  ETA  9033-A. 
For  other  states,  the  attestation  shall  be 
made  under  the  prevailing  practice 
exception  on  Form  ETA  9033. 

V.  Enforcement  Matters 

A.  Clarification  of  Judicial  Review 

To  ensure  that  the  regulation 
comports  with  recent  supreme  court 

caselaw,  § .650  of  the  rule  has 

been  amended  to  provide  that  a  party 
may  not  seek  judicial  review  of  an 
administrative  law  judge's  decision 
until  such  party  has  exhausted  all 
administrative  remedies. 


B.  Debarment  Timing  (Notice  to 
Attorney  General) 

The  statute  requires  that  the  Secretary 
notify  the  Attorney  General  (AG)  of  an 
employer's  violation(s).  Pursuant  to 

§ .665(b)  of  the  Interim  Final  rule, 

the  Administrator  is  required  to  notify 
the  AG  and  ETA  of  the  final 
determination  of  a  violation  by  an 
attesting  employer  or  of  the  ineligibility 
of  an  employer  for  the  automated  vessel 
exception,  upon  the  earliest  of  the 
following  events: 

(1)  Where  the  Administrator  determines 
that  there  is  a  basis  for  a  finding  of  violation 
by  an  attesting  employer  or  a  finding  of 
nonappiicabiiity  of  the  automated  vessel 
exception,  and  no  timely  request  for  hearing 
is  made  pursuant  to  § .630  of  this  part: 

(2)  Where,  after  a  hearing,  the 
administrative  law  judge  issues  a  decision 
and  order  finding  a  violation  by  an  attesting 
employer  or  finding  inapplicable  the 
automated  vessel  exception;  or 

(3)  Where  the  administrative  law  judge 
finds  that  there  was  no  violation  by  an 
attesting  employer  or  that  the  automated 
vessel  exception  does  apply,  and  the 
Secretary,  upon  review,  issues  a  decision 

pursuant  to  § .655  of  this  part,  holding 

that  a  violation  was  committed  by  an 
attesting  employer  or  holding  that  the 
automated  vessel  exception  does  not  apply. 

This  regulatory  construct  creates  a 
situation  where  the  Administrator 
notifies  the  AG  of  a  violation  upon  a 
finding  of  a  violation  or  upon  a  finding 
that  the  automated  vessel  exception 
does  not  apply  by  an  ALJ,  even  though 
such  finding  subsequently  may  be 
appealed  to  the  Secretary  and 
eventually  overturned.  An  attesting 
employer  thus  could  be  debarred  after  a 
finding  of  violation  by  an  ALJ,  serve 
part  or  all  of  the  debarment  period,  and 
subsequently  be  found  by  the  Secretary 
not  to  have  committed  a  violation. 
Similarly,  if  the  ALJ  finds  that  the 
employer  is  ineligible  for  the  automated 
vessel  exception,  the  employer  could  be 
required  not  to  use  alien  crewmembers 
to  perform  longshore  activities  at  the 
specified  port  without  first  fifing  an 
attestation  with  ETA,  and  subsequently 
be  found  to  be  eligible  for  the  automated 
vessel  exception  by  the  Secretary. 

To  correct  this  anomaly, 

§ .665(b)  has  been  amended  to 

require  notification  to  the  AG  after  a 
finding  of  a  violation  or  a  finding  of 
nonappiicabiiity  of  the  automated  vessel 
exception  by  an  ALJ  only  under  the 
following  circumstances:  (a)  where  there 
is  no  appeal  from  the  ALJ's  finding  to 
the  Secretary;  (b)  where,  upon  appeal, 
the  Secretary  declines  to  review  the 
ALJ's  finding;  and  (c)  where,  upon 
review,  the  Secretary  affirms  the  ALJ  s 
finding. 


VI.  Summary 

The  Department  welcomes  comments 
on  these  and  any  other  issues  addressed 
in  the  regulations  and  on  any  issues  not 
addressed  that  commenters  believe  need 
to  be  addressed. 

Regulatory  Impact  and  Administrative 
Procedure 

E.O.  12866: 

In  accordance  with  Executive  Order 
12866,  the  Department  of  Labor  has 
determined  that  this  is  not  a  significant 
regulatory  action  as  defined  in  section 
3(f)  of  the  Order. 

Regulatory  Flexibility  Act: 

The  Department  of  Labor  has  notified 
the  Chief  Counsel  for  Advocacy,  Small 
Business  Administration,  and  made  the 
certification  pursuant  to  the  Regulatory 
Flexibility  Act  at  5  U.S.C.  605(b),  that 
the  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Nevertheless,  interested  parties  are 
requested  to  submit,  as  part  of  their 
comments  on  this  rule,  information  on 
the  potential  economic  impact  of  the 
rule. 

Absent  a  final  rule  for  attestations 
under  this  program,  employers  are 
precluded  from  using  alien 
crewmembers  for  longshore  activity  at  a 
particular  location  in  the  State  of  Alaska 
unless  the  employer  had  a  valid 
attestation  for  the  location  on  file  with 
ETA  on  the  date  of  the  Coast  Guard 
Act's  enactment.  This  program  affects  a 
limited  class  of  individuals  and  entities 
in  Alaska.  The  Department  consulted 
with  representatives  of  all  relevant 
parties  in  the  development  of  this 
interim  final  rule  and,  for  good  cause, 
has  determined  that  issuance  of  a 
proposed  rule  is  unnecessary.  5  U.S.C. 
553(b)(B). 

Further,  there  is  ongoing  longshore 
work  being  performed  off  the  coast  of 
Alaska  in  connection  with  the  fishing 
industry.  Since  delay  in  the  issuance  of 
an  interim  final  rule  precludes 
employers  from  filing  attestations  in 
Alaska  in  order  to  use  the  "Alaska 
exception",  such  employers  may  be 
encouraged  by  economic  exigencies  to 
utilize  foreign  crewmembers  in 
longshore  work  illegally  or  to  refiag 
their  vessels  to  qualify  for  the 
reciprocity  exception  for  vessels  under 
the  flags  of  countries  which  permit  U.S. 
crewmembers  to  perform  longshore 
work.  Either  of  these  actions  by  shippers 
would  diminish  employment 
opportunities  for  Alaskan  stevedores, 
contrary  to  the  purposes  of  the  Act. 
Indeed,  DOL  has  received  information 
that  further  delay  in  implementing  the 


Alaska  exception  could  adversely 
impact  the  employment  opportunities 
for  Alaskan  workers  seeking  longshore 
work.  The  Department,  for  good  cause, 
has  determined  that  this  potential  harm 
makes  it  impracticable  and  contrary  to 
the  public  interest  to  delay 
implementation  by  publishing  the  rule 
as  a  proposed  rule.  5  U.S.C.  553(b)(B). 
Nevertheless,  the  Department  is  very 
interested  in  receiving  comments  on  the 
interim  final  rule.  These  comments  will 
be  considered  in  the  development  of  a 
final  rule. 

Catalog  of  Federal  Domestic  Assistance 
Number 

This  program  is  not  listed  in  the 
Catalog  of  Federal  Domestic  Assistance. 

ListOfSub)ects 

20  CFR  Part  655 

Administrative  practice  and 
procedure,  Agriculture,  Aliens, 
Crewmembers,  Employment, 
Enforcement,  Fashion  Models,  Forest 
and  Forest  Products,  Guam,  Health 
professions.  Immigration,  Labor, 
Longshore  work.  Migrant  labor.  Nurse, 
Penalties,  Registered  nurse.  Reporting 
and  recordkeeping  requirements. 
Specialty  occupation.  Students,  Wages. 

29  CFR  Part  506 

Administrative  practice  and 
procedures.  Aliens,  Crewmembers, 
Employment,  Enforcement, 
Immigration,  Labor,  Longshore  work, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Text  of  the  Joint  Interim  Final  Rule 

For  the  reasons  set  forth  in  the 
common  preamble,  the  text  of  the  joint 
interim  final  rule  as  adopted  by  ETA 
and  the  Wage  and  Hour  Division,  ESA, 
and  in  this  document  appears  below: 

Subpart  F— Anestations  by  Employers 
Using  Allen  Crewmembers  for  Longshore 
Activities  in  U.S.  Ports 

Genera]  Provisions 

Sec. 

-500    Purpose,  procedure  and 

applicability  of  subparts  F  and  G  of  this 

part. 

501     Overview  of  responsibilities. 

.502    Definitions. 

510    Employer  attestations. 

.520    Special  provisions  regarding 


automated  vessels. 
Alaska  Exception 

-530    Special  provisions  regarding  the 

performance  of  longshore  activities  ai 
locations  in  the  State  of  Alaska. 

.531    Who  may  submit  attestations  for 

locations  in  Alaska? 

.532    Where  and  when  should 

attestations  be  submitted  for  locations  in 
Alaska? 
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What  should  be  submitted  for 
in  Alaska? 

The  first  attestation  element  for 
in  Alaska:  Bona  fide  request  for 
of  United  States  longshore 


The  second  attestation  element 
ions  in  Alaska:  Employment  of 
States  longshore  workers. 
The  third  attestation  element  for 

in  Alaska:  No  intention  or 
io  influence  bargaining 

ive  election. 
The  fourth  attestation  element 
ions  in  Alaska:  Notice  of  filing. 
Actions  on  attestations 
for  filing  for  locations  in 


Effective  date  and  validity  of 
aiestations  for  locations  in  Alaska. 

Suspension  or  invalidation  of 
aiestations  for  locations  in  Alaska. 
Withdrawal  of  accepted 
attcstaftons  for  locations  in  Alaska. 


Public  access. 


Appendix  .  I  to  Subpart  F— U.S.  Seaports 

Subpart  G-i-Enforcement  of  the  Limitations 
Imposed  o^  Employers  Using  Alien 
Crewmemt  ers  for  Longshore  Activities  in 
U.S.  Ports 

Soc. 


.600 


UMI 


Enforcement  authority  of 


Admir  istrator.  Wage  and  Hour  Division 
.605    Complaints  and  investigative 

procec  ures. 
.610    Automated  vessel  exception  to 

prohib  tion  on  utilization  of  alien 

crewm  Bmber(s]  to  perform  longshore 

activit  ri'ies]  at  a  U.S.  port. 

.615    Cease  and  desist  order. 

.620    Civil  money  penalties  and  other 

remed  es. 
.625    Written  notice,  service  and 

Feder  1  Register  publication  of 

Admit listrator's  determination. 

.630     Request  for  hearing. 

.635     Rules  of  practice  for 

admin  istrative  law  judge  proceedings. 
.64C    Service  and  computation  of 

time. 
.64J     Administrative  law  judge 

proce(  dings. 
.65C     Decision  and  order  of 

admir  istrative  law  judge. 
.65J     Secretary's  revievv  of 

admit  istrative  law  judge's  decision. 

.66(     Administrative  record. 

J .66;     Notice  to  the  Attorney  General 

and  i\  e  Emplo>'ment  and  Training 

Admii  listration. 
.67( 


Federal  Register  notice  of  determination 
of  prevailing  practice. 

.675    Non-applicability  of  the  Equal 

Access  to  Justice  Act. 

Subpart  F— Attestations  by  Employers 
Using  Alien  Crewmembers  for 
Longshore  Activities  in  U.S.  Ports 

General  Provisions 

_.500    Purpose,  procedure  and 


applicability  of  subparts  F  and  G  of  this 
part. 

(a)  Purpose.  (1)  Section  258  of  the 
Immigration  and  Nationality  Act  ("Act") 
prohibits  nonimmigrant  alien 
crewmembers  admitted  to  the  United 
States  on  D-visas  from  performing 
longshore  work  at  U.S.  ports  except  in 
five  specific  instances: 

(i)  Where  the  vessel's  country  of 
registration  does  not  prohibit  U.S. 
crewnnembers  from  performing 
longshore  work  in  that  country's  ports 
and  nationals  of  a  country  (or  countries) 
which  does  not  prohibit  U.S. 
crewmembers  from  performing 
longshore  work  in  that  country's  ports 
hold  a  majority  of  the  ownership 
interest  in  the  vessel,  as  determined  by 
the  Secretary  of  State  (henceforth 
referred  to  as  the  "reciprocity 
exception"); 

(ii)  Where  there  is  in  effect  in  a  local 
port  one  or  more  collective  bai^aining 
agreement(s),  each  covering  at  least 
thirty  percent  of  the  longshore  workers, 
and  each  permitting  the  activity  to  be 
performed  under  the  terms  of  such 
agreement(s); 

(iii)  Where  there  is  no  collective 
bargaining  agreement  covering  at  least 
thirty  percent  of  the  longshore  workers 
at  the  particular  port  and  an  attestation 
with  accompanying  documentation  has 
been  filed  with  the  Department  of  Labor 
attesting  that,  among  other  things,  the 
use  of  alien  crewmembers  to  perform  a 
particular  activity  of  longshore  work  is 
permitted  under  the  prevailing  practice 
of  the  particular  port  (henceforth 
referred  to  as  the  "prevailing  practice 
exception"); 

(iv)  Where  the  longshore  work  is  to  be 
performed  at  a  particular  location  in  the 
State  of  Alaska  and  an  attestation  with 
accompanying  documentation  has  been 
filed  with  the  Department  of  Labor 
attesting  that,  among  other  things, 
before  using  alien  crewmembers  to 
perform  the  activity  specified  in  the 
attestation,  the  employer  will  make  a 
bona  fide  request  for  and  employ  United 
States  longshore  workers  who  are 
qualified  and  available  in  sufficient 
numbers  from  contract  stevedoring 
companies,  labor  organizations 
recognized  as  exclusive  bargaining 


representatives  of  United  States 
longshore  workers,  and  private  dock 
operators  (henceforth  referred  to  as  the 
"Alaska  exception");  or 

(v)  Where  the  longshore  work 
involves  an  automated  self-unloading 
conveyor  belt  or  vacuum-actuated 
system  on  a  vessel  and  the 
Administrator  has  not  previously 
determined  that  an  attestation  must  be 
filed  pursuant  to  this  part  as  a  basis  for 
performing  those  functions  (henceforth 
referred  to  as  the  "automated  vessel 
exception"). 

(2)  The  term  "longshore  work"  does 
not  include  the  loading  or  unloading  of 
hazardous  cargo,  as  determined  by  the 
Secretary  of  Transportation,  for  safety 
and  environmental  protection.  The 
Department  of  Justice,  through  the 
Immigration  and  Naturalization  Service 
(INS),  determines  whether  an  employer 
may  use  alien  crewmembers  for 
longshore  work  at  U.S.  ports.  In  those 
cases  where  an  employer  must  file  an 
attestation  in  order  to  perform  such 
work,  the  Department  of  Labor  shall  be 
responsible  for  accepting  the  filing  of 
such  attestations.  Subpart  F  of  this  part 
sets  forth  the  procedure  for  filing 
attestations  with  the  Department  of 
Labor  for  employers  proposing  to  use 
alien  crewmemtiers  for  longshore  work 
at  U.S.  ports  under  the  prevailing 
practice  exception,  the  Alaska 
exception,  and  where  it  has  been 
determined  that  an  attestation  is 
required  under  the  automated  vessel 
exception  listed  in  paragraph  (a)(l)(iv) 
of  this  section.  Subpart  G  of  this  part 
sets  forth  complaint,  investigation,  and 
penalty  provisions  with  respect  to  such 
attestations. 

(b)  Procedure.  (1)  Under  the 
prevailing  practice  exception  in  set:. 
258(c)  of  the  Act,  and  in  those  rases 
where  it  has  been  determined  that  an 
attestation  is  required  under  the 
automated  vessel  exception  for 
longshore  work  to  be  performed  at 
locations  other  than  in  the  State  of 
Alaska,  the  procedure  involves  filing  an 
attestation  with  the  Department  of  Labor 
attesting  that: 

(i)  The  use  of  alien  crewmembers  for 
a  particular  activity  of  longshore  work  is 
the  prevailing  practice  at  the  particular 
port; 

(ii)  The  use  of  alien  crewmembers  is 
not  during  a  strike  or  lockout  nor 
designed  to  influence  the  election  of  a 
collective  bargaining  representative;  and 
(iii)  Notice  of  the  attestation  has  been 
provided  to  the  bargaining 
repre.sentative  of  longshore  workers  in 
the  local  port,  or.  where  there  is  none, 
notice  has  been  provided  to  longshore 
workers  employed  at  thfe  local  port.         * 


(2)  Under  the  automated  vessel 
exception  in  sec.  25a(c)  of  the  Act.  no 
attestation  is  required  in  cases  where 
longshore  activity  consists  of  the  use  of 
an  automated  self-unloading  conveyor 
belt  or  vacuum-actuated  system  on  a 
vessel.  The  legislation  creates  a 
rebuttable  presumption  that  the  use  of 
alien  crewmembers  for  the  operation  of 
such  automated  systems  is  the 
prevailing  practice.  In  order  to 
overcome  such  presumption,  it  must  be 
shown  by  the  preponderance  of  the 
evidence  submitted  by  any  interested 
party,  that  the  use  of  alien  crewmembers 
for  such  activity  is  not  the  prevailing 
practice  at  the  particular  port,  that  it  is 
during  a  strike  or  lockout,  or  that  it  is 
intended  or  designed  to  influence  an 
election  of  a  bargaining  representative 
for  workers  in  the  local  port. 

(3)  Under  the  Alaska  exception  in  sec. 
258(d)  of  the  Act,  and  in  those  cases 
where  it  has  been  determined  that  an 
attestation  is  required  under  the 
automated  vessel  exception  consisting 
of  the  use  of  such  equipment  for 
longshore  work  to  be  performed  in  the 
State  of  Alaska,  the  procedure  involves 
filing  an  attestation  with  the  Department 
of  Labor  attesting  that: 

(i)  The  employer  will  make  a  bona 
fide  request  for  United  States  longshore 
workers  who  are  qualified  and  available 
in  sufficient  numbers  to  perform  the 
activity  at  the  particular  lime  and 
location  from  the  parties  to  whom 
notice  has  been  provided  under 
paragraph  (b)(3)(iv)  (B)  and  (C)  of  this 
section,  except  that: 

(A)  Wherever  two  or  more  contract 
stevedoring  companies  which  meet  the 
requirements  of  section  32  of  the 
Longshore  and  Harbor  Workers' 
Compensation  Act  (33  U.S.C  932)  have 
signed  a  Joint  collective  bargaining 
agreement  with  a  single  labor 
organi/aiion  recognized  as  an  exclusive 
bargaining  representative  of  United 
States  longshore  workers  within  the 
meaning  of  the  National  Labor  Relations 
Act  (29  U.S.C  141  et  seq.),  the  employer 
may  request  longshore  workers  from 
only  one  such  contract  stevedoring 
company,  and 

(B)  A  request  for  longshore  workers  to 
an  operator  of  a  private  dock  niay  be 
made  only  for  longshore  work  to  be 
performed  at  that  dock  and  only  if  the 
operator  meets  the  requirements  of 
section  32  of  the  Longshore  and  Harbor 
Workers'  Compensation  Act  (33  U.S.C 
932); 

(ii)  The  employer  will  employ  all 
United  States  longshore  workers  made 
available  in  response  to  the  request 
made  pursuant  to  paragraph  (b}(3)(i)  of 
this  section  who  are  qualified  and 
available  in  sufficient  numbers  and  who 


are  needed  to  perform  the  longshore 
activity  at  the  particular  tin>e  and 
location  attested  to; 

(iii)  The  use  of  alien  crewmembers  for 
such  activity  is  not  intended  or 
designed  to  influence  and  election  of  a 
bargaining  representative  for  workers  in 
the  State  of  Alaska;  and 

(Iv)  Notice  of  the  attestation  has  been 
provided  to: 

(A)  Labor  organizations  which  have 
been  recognized  as  exclusive  bargaining 
representatives  of  United  Stales 
longshore  workers  wilhin  the  meaning 
of  the  National  Labor  Relations  Act  (29 
U.S.C  141  et  seq.]  and  which  make 
available  or  intend  to  make  available 
workers  to  the  particular  location  where 
the  longshore  work  is  to  be  performed; 

(B)  Contract  stevedoring  companies 
which  employ  or  intend  to  employ 
United  States  longshore  workers  at  that 
location;  and 

(C)  Operators  of  private  docks  at 
which  the  employer  will  use  longshore 
workers. 

(c)  AppIicabHity.  Subparts  F  and  G  of 
this  part  apply  to  all  employers  who 
seek  to  employ  alien  crewmembers  for 
longshore  woiic  at  U.S.  ports  under  the 
prevaihng  practice  exception,  to  all 
employers  who  seek  to  employ  alien 
crewmembers  for  longshore  work  at 
locations  in  the  State  of  Alaska  under 
the  Alaska  exception,  to  all  employers 
claiming  the  automated  vessel 
exception,  and  to  those  cases  where  it 
has  been  determined  that  an  attestation 
is  required  under  the  automated  vessel 
exception. 

§ .501    Overview  ol 


responstbikties. 

This  section  provides  a  context  for  the 
attestation  process,  to  facilitate 
understanding  by  employers  that  may 
seek  to  employ  alien  crewmembers  for 
longshore  work  under  the  prevailing 
practice  exception,  under  the  Alaska 
exception,  and  in  those  cases  where  an 
attestation  is  necessary  under  the 
automated  vessel  exception. 

(a)  Department  of  Labor's 
responsibilities.  The  United  States 
Department  of  Labor  (DOL)  administers 
the  attestation  process.  Within  DOL,  the 
Employment  and  Training 
Administrati(»)  (ETA)  shall  have 
responsibility  for  setting  up  and 
operating  the  attestation  process;  the 
Employment  Standards 
Administration's  Wage  and  Hour 
Division  shall  be  responsible  for 
investigating  and  resolving  any 
complaints  filed  concerning  such 
attestations. 

(b)  Employer  attestati<ui 
responsibilities.  (1)  Each  employer 
seeking  to  use  alien  crewmembers  for 


longshore  work  at  a  local  U.S.  port 
pursuant  to  the  prevailing  pradice 
exception  or  where  an  attestation  is 
required  under  the  automated  vessel 
exception  for  longshore  work  to  be 
performed  at  locations  other  than  in  the 
State  of  Alaska  shall,  as  the  first  step, 
submit  an  attestation  on  Form  ETA 

9033,  as  described  in  § .510  ol 

this  part,  to  ETA  at  the  address  set  forth 

at  § .510(b)  of  this  part.  If  ETA 

accepts  the  attestation  for  filing, 

pursuant  to  § .510  of  this  part, 

ETA  shall  return  the  cover  form  of  the 
accepted  attestation  to  the  employer, 
and,  at  tlie  same  time,  shall  provide 
notice  of  the  filing  to  the  Immigration 
and  Naturalization  Service  (INS)  olfic^ 
having  jurisdiction  over  the  port  vvhtire 
longshore  work  will  be  performed. 

(2)  Each  employer  seeKing  to  use  alien 
crewmembers  for  longshore  work  at  a 
particular  location  in  the  State  of  Alaska 
pursuant  to  the  Alaska  exception  or 
where  an  attestation  is  required  under 
the  automated  vessel  exception  for 
longshore  work  to  be  performed  at  a 
particular  location  in  Alaska  shall 
submit,  as  a  first  step,  an  attestation  on 
Form  ETA  9033-A.  as  described  in 

§ .533  of  this  part,  to  ETA  at  tbt' 

address  of  the  Seattle  regional  office  as 

set  forth  at  § .532  of  this  part. 

The  address  appears  in  the  instructions 
to  Form  ETA  9033-A.  ETA  shall  return 
the  cover  form  of  the  accepted 
attestation  to  the  employer,  and.  at  the 
same  time,  shall  provide  notice  of  the 
filing  to  the  INS  office  having 
iurisdiction  over  the  location  where 
longshore  work  will  be  perfonned. 

(c)  Complaints.  Complaints 
concerning  misrepresentation  in  the 
attestation,  failure  of  the  employer  to 
carry  out  the  terms  of  the  attestation,  or 
complaints  that  an  employer  is  required 
to  file  an  attestation  under  the 
automated  vessel  exception,  may  be 
filed  with  the  Wage  and  Hour  Division, 
according  to  the  procedures  set  forth  in 
subpart  G  of  this  piart.  Complaints  of 
"misrepresentation"  may  include 
assertions  that  an  employer  has  attested 
to  the  use  of  alien  crewmembers  only 
for  a  particular  activity  of  longshore 
work  and  has  thereafter  used  such  alien 
crewmembers  lor  another  activity  of 
longshore  work.  If  the  Division 
determines  that  the  complaint  presents 
reasonable  cause  to  v«rarrant  an 
investigation,  the  Division  shall  then 
investigate,  and,  where  appropriate, 
after  an  opportunity  for  a  hearing,  assess 
sanctions  and  penalties.  Subpart  G  of 
this  part  further  provides  that  interested 
parties  may  obtain  an  administrative 
law  judge  bearing  on  the  Division's 
determination  after  an  investigation  and 
may  seek  the  Secretary's  review  of  the 
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administra  ive  law  judge's  decision. 
Subpart  G  )f  this  part  also  provides  that 
a  complair  ant  may  request  that  the 
Wage  and   lour  Administrator  issue  a 
cease  and  i  esist  order  in  the  case  of 
either  allet  ed  violation(s)  of  an 
attestation  or  longshore  work  by  alien 
crewmemt  er(s)  employed  by  an 
employer  <  Uegedly  not  qualified  for  the 
claimed  ai  tomated  vessel  exception. 
Upon  the  i  eceipt  of  such  a  request,  the 
Division  s  lall  notify  the  employer, 
provide  ar  opportunity  for  a  response 
and  an  informal  meeting,  and  then  rule 
on  the  reqi  lest,  which  shall  be  granted 
if  the  prep  anderance  of  the  evidence 
submitted  supports  the  complainant's 
position. 

§ .'  02    Definitions, 


For  the  turposes  of  subparts  F  and  G 
of  this  par  : 

Accepte  i  for  filing  means  that  a 
properly  c  jmpleted  attestation  on  Form 
ETA  9033,  including  accompanying 
document]  ition  for  each  of  the 

requireme  its  in  § .510  (d) 

through  (f  of  this  part,  or  a  properly 
completec  attestation  on  Form  ETA 
9033-A.  including  accompanying 
document  ition  for  the  requirement  in 
§ 537  of  this  part  in  the  case  of 


JMI 


an  attestat  on  under  the  Alaska 
exception,  submitted  by  the  employer  or 
its  designs  ted  agent  or  representative 
has  been  r  jceived  and  filed  by  the 
Empioymi  mt  and  Training 
Administi  ation  of  the  Department  of 
Labor  (DC  L).  (Unacceptable  attestations 
under  the  prevailing  practice  exception 

are  descri  )ed  at  § .510(g)(2)  of 

this  part.  1  Jnacceptable  attestations 
under  the  Alaska  exception  are 

described  |at  § .538(b)  of  this 

part.) 

Act  and  INA  mean  the  Immigration 
^nd  Natio  lality  Act.  as  amended.  8 
U.S.C.  IK  1  et'seq. 

Activity  means  any  activity  relating  to 
loading  c;  rgo;  unloading  cargo; 
operation  of  cargo-related  equipment;  or 
handling  )f  mooring  lines  on  the  dock 
when  a  v(  ssel  is  made  fast  or  let  go. 

Admini  strative  law  judge  means  an 
official  af  pointed  pursuant  to  5  U.S.C 
3105. 

/4c/m/nlsfrafor  means  the 
Administ  ator  of  the  Wage  and  Hour 
Division,  employment  Standards 
Administ  ation.  Department  of  Labor,  or 
such  auth  orized  representatives  as  may 
be  design  ited  to  perform  any  of  the 
functions  of  the  Administrator  under 
subparts  '  and  G  of  this  part. 

Attesta  ion  means  documents 
submittec  by  an  employer  attesting  to 
and  providing  accompanying 
documen  ation  to  show  that,  under  the 
prevailin  •  practice  exception,  the  use  of 


alien  crewmembers  for  a  particular 
activity  of  longshore  work  at  a  particular 
U.S.  port  is  the  prevailing  practice,  and 
is  not  during  a  strike  or  lockout  nor 
intended  to  influence  an  election  of  a 
bargaining  representative  for  workers; 
and  that  notice  of  the  attestation  has 
been  provided  to  the  bargaining 
representative,  or,  where  there  is  none, 
to  the  longshore  workers  at  the  local 
port.  Under  the  Alaska  exception,  such 
documents  shall  show  that,  before  using 
alien  crewmen  to  perform  longshore 
work,  the  employer  will  make  bona  fide 
requests  for  dispatch  of  United  States 
longshore  workers  who  are  qualified 
and  available  in  sufficient  numbers  and 
that  the  employer  will  employ  all  such 
United  States  longshore  workers  in 
response  to  such  a  request  for  dispatch; 
that  the  use  of  alien  crewmembers  is  not 
intended  or  designed  to  influence  an 
election  of  a  bargaining  representative 
for  workers  in  the  State  of  Alaska;  and 
that  notice  of  the  attestation  has  been 
provided  to  labor  organizations 
recognized  as  exclusive  bargaining 
representatives  of  United  States 
longshore  workers,  contract  stevedoring 
companies,  and  operators  of  private 
docks  at  which  the  employer  will  use 
longshore  workers. 

Attesting  employer  means  an 
employer  who  has  filed  an  attestation. 

Attorney  General  means  the  chief 
official  of  the  U.S.  Department  of  Justice 
or  the  Attorney  General's  designee. 

Automated  vessel  means  a  vessel 
equipped  with  an  automated  self- 
unloading  conveyor  belt  or  vacuum- 
actuated  system  which  is  utilized  for 
loading  or  unloading  cargo  between  the 
vessel  and  the  dock. 

Certifying  Officer  means  a  Department 
of  Labor  official  who  makes 
determinations  about  whether  or  not  to 
accept  attest.-iiions: 

(1)  A  regional  Certifying  Officer 
designated  by  a  Regional  Administrator, 
Employment  and  Training 
Administration  (RA)  makes  such 
determinations  in  a  regional  office  of  the 
Department; 

(2)  A  national  Certifying  Officer 
makes  such  determinations  in  the 
national  office  of  the  USES. 

Chief,  Division  of  Foreign  Labor 
Certifications,  USES  means  the  chief 
official  of  the  Division  of  Foreign  Labor 
Certifications  within  the  United  States 
Employment  Service,  Employment  and 
Training  Administration,  Department  of 
Labor,  or  the  designee  of  the  Chief. 
Division  of  Foreign  Labor  Certifications, 
USES. 

Chief  Administrative  Law  Judge 
means  the  chief  official  of  the  Office  of 
the  Administrative  Law  Judges  of  the 


Department  of  Labor  or  the  Chief 
Administrative  Law  Judge's  designee. 

Contract  stevedoring  company  means 
a  stevedoring  company  which  is 
licensed  to  do  business  in  the  State  of 
Alaska  and  which  meets  the 
requirements  of  section  32  of  the 
Longshore  and  Harbor  Workers' 
Compensation  Act  (33  U.S.C.  932). 

Crewmember  means  any 
nonimmigrant  alien  admitted  to  the 
United  States  to  perform  services  under 
sec.  101(a)(15)(D)(i)  of  the  Act  (8  U.S.C. 
1101(a)(15)(D)(i)). 

Date  of  filing  means  the  date  an 
attestation  is  accepted  for  filinghy  ETA. 

Department  ana  DOL  mean  the 
United  States  Department  of  Labor. 

Director  means  the  chief  official  of  the 
United  States  Employment  Service 
(USES).  Employment  and  Training 
Administration.  Department  of  Labor,  or 
the  Director's  designee. 

Division  means  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration.  DOL. 

Employer  means  a  person,  firm, 
corporation,  or  other  association  or 
organization,  which  suffers  or  permits, 
or  proposes  to  suffer  or  permit,  alien 
crewmembers  to  perform  longshore 
work  at  a  port  within  the  U.S.  For 

purposes  of  §§ .530  through 

_.541,  which  govern  the 


performance  of  longshore  activities  by 
alien  crewmembers  under  the  Alaska 
exception,  "employer"  includes  any 
agent  or  representative  designated  by 
the  employer. 

Employment  and  Training 
Administration  (ETA)  means  the  agency 
within  the  Department  of  Labor  (DOL) 
which  includes  the  United  States  t 
Employment  Service  (USES). 

Employment  Standards 
Administration  (ESA)  means  the  agency 
within  the  Department  of  Labor  (DOL) 
which  includes  the  Wage  and  Hour 
Division. 

Immigration  and  Naturalization 
Service  (INS)  means  the  component  of 
the  Department  of  Justice  which  makes 
the  determination  under  the  Act  on 
whether  an  employer  of  alien 
crewmembers  may  use  such 
crewmembers  for  longshore  work  at  a 
U.S.  port. 

Lockout  means  a  labor  dispute 
involving  a  work  stoppage  wherein  an 
employer  withholds  work  from  its 
employees  in  order  to  gain  a  concession 
from  them. 

Longshore  work  means  any  activity 
(except  safety  and  environmental 
protection  work  as  described  in  sec. 
258(b)(2)  of  the  Act)  relating  to  the 
loading  or  unloading  of  cargo,  the 
operation  of  cargo  related  equipment 
(whether  or  not  integral  to  the  vessel), 


or  the  handling  of  mooring  lines  on  the 
dock  when  the  vessel  is  made  fast  or  let 
go,  in  the  United  States  or  the  coastal 
waters  thereof. 

Longshore  worker  means  a  U.S. 
worker  who  performs  longshore  work. 
Port  means  a  geographic  area,  either 
on  a  seacoast,  lake,  river  or  any  other 
navigable  body  of  water,  which  contains 
one  or  more  publicly  or  privately  owned 
terminals,  piers,  docks,  or  maritime 
Incilities,  which  is  commonly  thought  of 
as  a  port  by  other  government  maritime- 
related  agencies.  su<ii  as  the  Maritime 
Administration.  U.S.  ports  include,  but 
ore  not  limited  to,  those  listed  in 
Appendix  A  to  this  subpart. 

Qualified  and  available  in  sufficient 
numbers  means  the  full  complement  of 
qualified  longshore  workers  needed  to 
peiform  the  longshore  aUivity.  as 
determined  by  industry  standards  in  the 
State  of  Alaska,  including  safety 
r;onsiderations. 

Regional  Administrator.  Employment 
find  Training  Administration  (RA) 
means  the  chief  official  of  the 
Employment  and  Training 
Administration  (ETA)  in  a  Department 
of  Lalror  (DOL)  regional  office. 

Secretary  means  the  Secretary  of 
Labor  or  the  Secretary's  designee. 

Strike  means  a  labor  dispute  wherein 
employees  engage  in  a  concerted 
.stoppage  of  work  (including  stoppage  by 
reason  of  the  expiration  of  a  collective- 
bargaining  agreement)  or  engage  in  any 
concerted  slowdown  or  other  concerted 
interruption  of  operations. 

Unanticipated  emergency  means  an 
unexpected  and  unavoidable  situation, 
such  as  one  involving  severe  weather 
conditions,  natural  disaster,  or 
mechanical  breakdown,  where  cargo 
must  be  immediately  loaded  on,  or 
unloaded  from,  a  vessel. 

United  States  is  defined  at  8  U.S.C. 
1101(a)(38). 

United  States  Employment  Ser\irfi 
(USES)  means  the  agency  of  the 
Department  of  Labor,  established  under 
the  Wa«r.er-Peyser  Act.  which  is 
charged  vvith  administering  the  national 
.system  of  public  employment  offices. 

United  States  (U.S.)  worker  means  a 
worker  who  is  a  U^.  citizen,  a  U.S. 
national,  a  permanent  re.sident  alien,  or 
any  other  worker  legally  permitted  to 
work  indefinitely  in  the  United  States. 

§ ,510    Employer  attestations. 

(a)  Who  may  submit  attestations?  An 
employer  (or  the  employer's  designated 
U.S.  agent  or  representative)  seeking  to 
employ  alien  cTewn>exnbers  for  a 
particular  activity  of  longshore  work 
under  the  prevailing  practice  exception 
shall  submit  an  attestation,  provided 
there  is  not  in  effect  in  the  local  port  any 


collective  bargaining  agreement 
covering  at  least  30  pen»nt  of  the 
longshore  workers.  An  attestation  is 
required  for  each  port  at  which  the 
employer  intends  to  use  alien 
crewmembers  for  longshore  work.  The 
attestation  shall  include:  A  completed 
Form  ETA  9033.  which  shall  be  signed 
by  the  employer  (or  the  employer  s 
designated  agent  or  representative);  and 
facts  and  evidence  prescribed  in 
paragraphs  (d)  through  (f)  of  this 

section.  This  § .510  shall  not 

apply  in  the  case  of  longshore  yvork 
performed  at  a  particular  lo<:ati'on  in  the 
State  of  Alaska.  The  procedures 
governing  the  filing  of  attestations  under 
the  Alaska  exception  ^e  set  forth  at 

*i§ .530  through .541 . 

(h)  Where  and  when  should 
attestations  he  submitted?  (1 ) 
Attestations  must  be  submitted,  by  U.S. 
mail,  private  carrier,  or  facsimile 
transmission  to  the  U.S.  Department  of 
Labor  ETA  Regional  Office(s)  which  are 
designated  by  the  Chief,  Division  of 
Foreign  Labor  Certifications.  USES. 
Attestations  must  be  received  and  dale- 
stamped  by  DOL  at  least  14  r^iendar 
days  prior  to  the  date  of  the  first 
performance  of  the  intended  longshore 
activity,  and  shall  be  accepted  for  filing 
or  returned  by  ETA  in  accordance  with 
paragraph  (g)  of  this  section  within  14 
calendar  days  of  the  date  received  by 
ETA.  An  attestation  which  is  aixepted 
by  ETA  solely  because  it  was  not 
reviewed  within  14  days  is  subject  to 
subsequent  invalidation  pursuant  to 
paragraph  fi)  of  this  section.  Everv 
employer  filing  an  attestation  shall  have 
an  agent  or  representative  with  a  United 
States  address.  Such  address  shall  be 
clearly  indicated  on  the  Form  ET.\ 
9033.  In  order  to  ensure  that  an 
attestation  has  been  accepted  for  filing 
prior  to  the  date  of  the  performance  of 
the  longshore  activity,  employers  are 
advised  to  fake  mailing  time  into 
account  to  make  sure  that  ETA  receives 
the  attestation  at  least  14  days  prior  to 
the  first  performance  of  the  longshore 
activity. 

(2)  Unanticipated  Emergencies.  ETA 
may  accept  for  filing  attestations 
received  after  the  14-day  deadline  when 
due  to  an  unanticipated  emergency,  as 

defined  in  § .502  of  this  part. 

When  an  employer  is  claiming  an 
unanticipated  emergency,  it  shall 
submit  documentation  to  support  such 
a  claim.  ETA  shall  then  make  a 
determination  on  the  validity  of  the 
claim,  and  shall  accept  the  attestation 
for  filing  or  return  it  in  accordance  with 
paragraph  (g)  of  this  section.  ETA  shall 
in  no  case  accept  an  attestation  received 
later  than  the  date  of  the  first 
performance  of  the  activity. 


(c)  What  should  be  submitted?  (1) 
Form  ETA  9033  with  accompanying 
documentation.  For  each  port,  a 
completed  and  dated  original  Form  ETA 
9033,  or  facsimile  transmission  thereof, 
containing  the  required  attestation 
elements  and  the  original  signature  of 
the  employer  (or  the  employer's 
designated  agent  or  representative)  .shall 
be  submitted,  along  writh  two  copies  of 
the  completed,  signed,  and  dated  Form 
ETA  9033.  (If  the  attestation  is 
submitted  by  facsimile  transmission,  the 
attestation  containing  the  original 
signature  shall  be  maintained  at  the  U.S. 
business  address  of  the  employer's 
designated  agent  or  representative). 
Copies  of  Form  ETA  9033  are  available 
at  all  Department  of  Labor  ETA  Regional 
Offices  and  at  the  National  Office.  In 
addition,  the  employer  shall  submit  two 
sets  of  all  facts  and  evidence  to  show 
compliance  with  each  of  the  attestation 
elements  as  prescribed  by  the  regulatory 
standards  in  paragraphs  (d)  through  (f) ' 
of  this  section.  In  the  case  of  an 
investigation  pursuant  to  subpart  G  of 
this  part,  the  employer  shall  have  the 
burden  of  proof  to  establish  the  validity 
of  each  attestation.  The  employer  shall 
maintain  in  its  records  at  the  offit,e  of 
its  U.S.  agent,  for  a  period  of  at  least  3 
years  from  the  date  of  filing,  sufficient 
documentation  to  meet  its  burden  of 
proof,  which  shall  at  a  minimum 
include  the  documentation  described  in 

this  § .510,  and  shall  make  the 

documents  available  to  Department  of 
Labor  officials  upon  request. 

Whenever  any  document  is  submitted 
to  a  Federal  agency  or  retained  in  the 
employer's  records  pursuant  to  this  part. 
the  document  either  shall  be  in  the 
English  language  or  shall  be 
accompanied  by  a  written  translation 
into  the  English  language  certified  by 
the  translator  as  to  tbe  accuracy  of  the 
translation  and  his/her  competency  to 
translate. 

(2)  Statutory  precondition  regarding 
collective  bargaining  agreements,  (i)  The 
employer  may  file  an  attestation  only 
when  there  is  no  collective  bargaining 
agreement  in  effect  in  the  port  covering 
30  percent  or  more  of  the  longshore 
workers  in  the  port.  The  employer  shall 
attest  on  the  Form  ETA  9033  that  no 
such  collective  bargaining  agreement 
exists  at  the  port  at  the  time  that  the 
attestation  is  filed. 

(ii)  The  employer  is  not  required  to 
submit  with  the  Form  ETA  9033 
documentation  substantiating  that  there 
is  no  collective  bargaining  agreement  in 
effect  in  the  port  covering  30  percent  or 
more  of  the  longshore  workers.  If  a 
complaint  is  filed  which  presents 
reasonable  cause  to  believe  that  such  an 
agreement  exists,  the  Department  shall 
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conduct  an  investigation.  In  such  an 
investigaticn,  the  employer  shall  have 
the  burden  of  proving  that  no  such 
collective  1  argaining  agreement  exists. 

(3)  Ports  for  which  attestations  may  be 
filed.  Empl  jyers  may  file  an  attestation 
for  a  port  v  hich  is  listed  in  Appendix 

A  (U.S.  See  ports)  to  this  subpart. 
Employers  may  also  file  an  attestation 
for  a  partic  jlar  location  not  in 
Appendix  ^  to  this  subpart  if  additional 
facts  and  e  idence  are  submitted  with 
the  attestat  on  to  demonstrate  that  the 
location  is  i  port,  meeting  all  of  the 

criteria  as  ( lefined  by  § .502  of 

this  part. 

(4)  Attes  ation  elements.  The 
attestation  elements  referenced  in 
paragraph  c)(l)  of  this  section  are 
mandated  )v  sec.  258(c)(1)(B)  of  the  Act 
(8  U.S.C.  1 2'88(c)(l)(B)).  Section 
258(c)(l)(E  )  of  the  Act  requires 
employers  who  seek  to  have  alien 
crewmeml  ers  engage  in  a  longshore 
activity  to  sttest  as  follows: 

(i)  The  p  erformance  of  the  activity  by 
alien  crew  nembers  is  permitted  under 
the  prevaitng  practice  of  the  particular 
port  as  of  t  lie  date  of  filing  of  the 
attestation 

(ii)  The  i  ise  of  the  alien  crewmembers 
for  such  activity  is  not  during  a  strike 
or  lockout  in  the  course  of  a  labor 
dispute,  and  is  not  intended  or  designed 
to  influenc  e  an  election  of  a  bargaining 
representa  ive  for  workers  in  the  local 
port; and 

(iii)  Noti  ce  of  the  attestation  has  been 
provided  I  y  the  owner,  agent, 
consignee,  master,  or  commanding 
officer  to  t  le  bargaining  representative 
of  longshore  workers  in  the  local  port, 
or.  where  there  is  no  such  bargaining 
representa  tive.  notice  has  been  provided 
to  longshc  re  workers  employed  at  the 
local  port. 

(d)  The  Irst  attestation  element: 
prevailing  practice.  For  an  employer  to 
be  in  com  )liance  with  the  first 
attestation  element,  it  is  required  to 
have  been  the  prevailing  practice  during 
the  12-mo[ith  period  preceding  the 
filing  of  tl  e  attestation,  for  a  particular 
activity  ol  longshore  work  at  the 
particular  port  to  be  performed  by  alien 
crewmem  lers.  For  each  port,  a 
prevailing  practice  can  exist  for  any  of 
four  diffei  ent  types  of  longshore  work: 
loading  oi  cargo,  unloading  of  cargo, 
operation  of  cargo-related  equipment,  or 
handlir.g  )f  mooring  lines.  It  is  thus 
possible  t  lat  at  a  particular  port  it  is  the 
prevailing  practice  for  alien 
crewmem  jers  to  unload  vessels  but  not 
the  preva  ling  practice  to  load  them.  An 
employer  shall  indicate  on  the 
attestatioi  i  form  which  of  the  four 
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activities  it  is  claiming  is  the 


prevailing  practice  for  such  work  to  be 
performed  by  alien  crewmembers. 

(1)  Establishing  a  prevailing  practice. 

(i)  In  establishing  that  a  particular 
activity  of  longshore  work  is  the 
prevailing  practice  at  a  particular  port, 
an  employer  shall  submit  facts  and 
evidence  to  show  that  in  the  12-month 
period  preceding  the  filing  of  the 
attestation,  one  of  the  following 
conditions  existed: 

(A)  Over  fifty  percent  of  vessels 
docking  at  the  port  used  alien 
crewmembers  for  the  activity;  or 

(B)  Alien  crewmembers  made  up  over 
fifty  percent  of  the  workers  in  the  port 
who  engaged  in  the  activity. 

(ii)  Prevailing  practice  after  Secretary 
of  State  determination  of  non- 
reciprocity.  Section  258(d)  of  the  Act 
provides  a  reciprocity  exception 
(separate  from  the  prevailing  practice 
exception)  to  the  prohibition  on 
performance  of  longshore  work  by  alien 
crewmembers  in  U.S.  ports.  However, 
this  reciprocity  exception  becomes 
nonapplicable  where  the  Secretary  of 
State  determines  that,  for  a  particular 
activity  of  longshore  work,  a  particular 
country  (by  law,  regulation,  or  practice) 
prohibits  such  activity  by  U.S. 
crewmembers  in  its  ports.  When  the 
Secretary  of  State  places  a  coimtry  on 
the  non-reciprocity  list  (which  means, 
for  the  purposes  of  this  section. 
Prohibitions  on  longshore  work  by  U.S. 
nationals:  listing  by  country  at  22  CFR 
89.1),  crewmembers  on  vessels  from  that 
country  (that  is,  vessels  that  are 
registered  in  that  country  or  vessels 
whose  majority  ownership  interest  is 
held  by  nationals  of  that  country)  are 
not  permitted  to  perform  longshore 
work  in  U.S.  waters,  absent  applicability 
of  some  exception  other  than  the 
reciprocity  exception.  The  Secretary  of 
State's  determination  has  the  following 
effects  in  the  establishment  of  a 
prevailing  practice  for  a  particular 
longshore  activity  at  a  particular  U.S. 
port  for  purposes  of  the  prevailing 
practice  exception. 

(A)  An  employer  from  any  country, 
other  than  the  country  which  is  placed 
on  the  non-reciprocity  list,  may  include 
the  longshore  activities  performed  by 
alien  crewmembers  on  all  vessels  in 
establishing  the  prevailing  practice  for  a 
particular  longshore  activity  in  a 
particular  port. 

(B)  An  employer  frt)m  a  country 
which  is  placed  on  the  non-reciprocity 
list  may  file  an  attestation  for  the 
prevailing  practice  exception  under  the 
standards  and  requirements  established 
in  this  subpart  F  (except  as  provided  in 
paragraph  {d)(l)(ii)(C)  of  this  section). 
provided  that  the  attestation  is  filed  at 
least  12  months  after  the  date  on  which 


the  employer's  country  is  placed  on  the 
list. 

(C)  An  employer  from  a  country 
which  is  placed  on  the  non-reciprocity 
list  may  file  an  attestation  pursuant  to 
the  prevailing  practice  exception  earlier 
than  12  months  from  the  date  on  which 
the  employer's  country  is  placed  on  the 
list,  except  that  the  following 
restrictions  shall  apply  to  such 
attestation: 

(1)  The  employer  shall  submit  facts 
and  evidence  to  show  that,  for  the  12- 
month  period  preceding  the  date  of  the 
attestation,  the  use  of  alien 
crewmembers  to  perform  a  particular 
activity  of  longshore  work  was 
permitted  by  the  prevailing  practice  in 
the  port  (as  defined  in  paragraph 
(d)(l)(i)  of  this  section)  without 
considering  or  including  such  activity 
by  crewmembers  on  vessels  from  the 
employer's  country;  or 

(2)  The  employer  shall  submit  facts 
and  evidence  (including  data  on 
activities  performed  by  crewmembers 
on  vessels  from  the  employer's  country) 
to  show  that  the  use  of  alien 
crewmembers  to  perform  a  particular 
activity  of  longshore  work  was 
permitted  by  the  prevailing  practice  in 
the  port  (as  defined  in  paragraph 
(d)(l)(i)  of  this  section)  for  one  of  two 
periods — 

(/)  For  the  employer  whose  country 
has  not  previously  been  on  the  non- 
reciprocity  list,  the  period  is  the 
continuous  12-month  period  prior  to 
May  28, 1991  (the  effective  date  of 
section  258  of  the  Act);  or 

(ii)  For  the  employer  whose  country 
was  at  some  time  on  the  non-reciprocity 
list,  but  was  subsequently  removed  from 
the  non-reciprocity  list  and  then 
restored  to  the  non-reciprocity  list  (on 
one  or  more  occasions),  the  period  is  the 
last  continuous  12-month  period  during 
which  the  employer's  country  was  not 
under  the  reciprocity  exception  (that  is, 
was  listed  on  the  non-reciprocity  list). 

(iii)  For  purposes  of  this  paragraph 
(d)(1): 

(A)  "Workers  in  the  port  engaged  in 
the  activity"  means  any  f)erson  who 
performed  the  activity  in  any  calendar 
day; 

(B)  Vessels  shall  be  counted  each  time 
they  dock  at  the  particular  port): 

(C)  Vessels  exempt  from  section  258 
of  the  INA  for  safety  and  environmental 
protection  shall  not  be  included  in 
counting  the  number  of  vessels  which 
dock  at  the  port  (see  Department  of 
Transportation  Regulations);  and 

(D)  Automated  vessels  shall  not  be 
included  in  counting  the  number  of 
vessels  which  dock  at  the  port.  For 
establishing  a  prevailing  practice  under 


the  automated  vessel  exception  s»ie 
§ .520  of  this  part. 

(2)  Documentation.  In  assembling  the 
facts  and  evidence  required  by 
paragraph  (d)(1)  of  this  section,  the 
employer  may  consult  with  the  port 
authority  which  has  jurisdiction  over 
(he  local  port,  the  collective  bargaining 
representative(s)  of  longshore  workers  at 
the  local  port,  other  employers,  or  anv 
other  entity  which  is  familiar  with  the 
practices  at  the  port.  Such 
documentation  shall  include  a  written 
summary  of  a  survey  of  the  experience 
of  shipmasters  who  entered  the  local 
port  in  the  previous  year;  or  a  letter, 
aifidavit,  or  other  written  statement 
from  an  appropriate  local  port  authority 
regarding  the  use  of  alien  crewmembers 
to  perform  the  longshore  activity  at  the 
port  in  the  previous  year;  or  other 
documentation  of  comparable  weight. 
Written  statements  from  collective 
bargaining  representatives  and/or 
shipping  agents  with  direct  knowledge 
of  practices  regarding  the  use  of  alien 
crewmembers  in  the  local  port  mav  also 
be  pertinent.  Such  documentation  shall 
accompany  the  Form  ETA  9033.  and 
any  underlying  documentation  which 
supports  the  employer's  burden  of  proof 
shall  be  maintained  in  the  employer's 
records  at  the  office  of  the  U.S.  agent  as 
required  by  paragraph  (c)(1)  of  this 
section. 

(e)  The  aecond  attestation  nh^munt:  no 
strike  or  lockout:  no  intrntion  or  design 
to  influence  bargaining  representative 
election.  (1)  The  employer  shall  attest 
that,  at  the  time  of  submitting  the 
attestation,  there  is  not  a  strike  or 
lockout  in  the  course  of  a  labor  dispute 
covering  the  employer's  activity,  and 
that  it  will  not  use  alien  crewmembers 
during  a  strike  or  lockout  after  filing  the 
attestation.  The  employer  shall  also 
attest  that  the  employment  of  such 
aliens  is  not  intended  or  designed  to 
influence  an  election  for  a  bargaining 
repre.sentative  for  workers  in  the  local 
port.  Labor  disputes  for  purposes  of  this 
attestation  element  relate  only  to  those 
involving  longshore  workers  at  the  port 
of  intended  employment.  This 
attestation  element  applies  to  strikes 
and  lo{:kouts  and  elections  of  bargaining 
representatives  at  the  local  port  where 
the  use  of  alien  crewmembers  for 
longshore  work  is  intended. 

(2)  Documentation.  As  documentation 
to  substantiate  the  requirement  in 
paragraph  (e)(1)  of  this  section,  an 
employer  may  submit  a  statement  of  the 
good  faith  efforts  made  to  determine 
whether  there  is  a  strike  or  lo<;kout  at 
the  particular  port,  as,  for  example,  bv 
contacting  the  port  authority  or  the 
collective  bargaining  representative  for 
longshore  workers  at  the  particular  port. 


(0  The  third  attestation  element: 
notice  of  filing.  The  employer  of  alien 
crewmembers  shall  attest  that  at  the 
time  of  filing  the  attestation,  notice  of 
filing  has  been  provided  to  the 
bargaining  representative  of  the 
longshore  workers  in  the  local  port.  or. 
where  there  is  no  such  bargaining 
representative,  notice  of  the  filing  has 
"been  provided  to  longshore  workers 
employed  at  the  local  port  through 
posting  in  conspicuous  locations  and 
through  other  appropriate  means. 

(1)  ^Notification  of  bargaining 
representative.  No  later  than  the  date 
the  attestation  is  received  by  DOL  to  be 
considered  for  filing,  the  employer  of 
alien  crewmembers  shall  notify  the 
bargaining  representative  (if  any)  of 
longshore  workers  at  the  local  port  that 
the  attestation  is  being  submitted  to 
DOL.  The  notice  shall  include  a  copy  of 
the  Form  ETA  9033.  shall  state  the 
activity(ies)  for  which  the  attestation  is 
submitted,  and  shall  state  in  that  notice 
that  the  attestation  and  accompanying 
documentation  are  available  at  the 
national  office  of  ETA  for  review  by 
interested  parties.  The  employer  may 
have  its  owner,  agent,  consignee, 
master,  or  commanding  officer  provide 
such  notice.  Notices  under  this 
paragraph  (f)(1)  shall  include  the 
following  statement:  "Complaints 
alleging  misrepresentation  of  material 
facts  in  the  attestation  and/or  failure  to 
comply  with  the  terms  of  the  attestation 
may  be  filed  with  any  office  of  the  Wage 
and  Hour  Division  of  the  United  Stales 
Department  of  Labor." 

(2)  Posting  notice  ivhere  there  is  no 
bargaining  representative.  If  there  is  no 
bargaining  representative  of  longshore 
workers  at  the  local  port  when  the 
employer  submits  an  attestation  to  ETA. 
the  employer  shall  provide  written 
notice  to  the  port  authority  for 
distribution  to  the  public  on  request.  In 
addition,  the  employer  shall  post  one  or 
more  written  notices  at  the  local  port, 
stating  that  the  attestation  with 
accompanying  documentation  has  been 
submitted,  the  activity(ies)  for  which 
the  attestation  has  been  submitted,  and 
that  the  attestation  and  accompanying 
documentation  are  available  at  the 
national  office  of  ETA  for  review  bv 
interested  parties.  Such  posted  notice 
shall  be  clearly  visible  and 
unobstructed,  and  shall  be  posted  in 
conspicuous  places  where  the  longshore 
workers  readily  can  read  the  posted 
notice  on  the  way  to  or  from  their 
duties.  Appropriate  locations  for  posting 
such  notices  include  locations  in  the 
immediate  proximity  of  mandatory  Fair 
Labor  Standards  Act  wage  and  hour 
notices  and  Occupational  Safety  and 
Health  Act  occupational  safety  and 


health  notices.  The  notice  shall  include 
a  copy  of  the  Form  ETA  9033  filed  with 
DOL,  shall  provide  information 
concerning  the  availability  of 
supporting  documents  for  examination 
at  the  national  office  of  ETA,  and  shall 
include  the  following  statement: 
"Complaints  alleging  misrepresentation 
of  material  facts  in  the  attestation  and/ 
or  failure  to  comply  with  the  terms  of 
the  attestation  may  be  filed  with  anv 
office  of  the  Wage  and  Hour  Division  ol 
the  United  States  Department  of  Labor.' 

(3)  Documentation.  The  employer 
shall  provide  a  statement  setting  forth 
the  name  and  address  of  the  person  to 
whom  the  notice  was  provided  and 
where  and  when  the  notice  was  posted 
and  shall  attach  a  copy  of  the  notice. 

(g)  Actions  on  attestations  suhmittt-d 
for  filing.  Once  an  attestation  has  been 
received  from  an  employer,  a 
determination  shall  be  made  by  the 
regional  Certifying  Officer  whether  to 
accept  the  attestation  for  filing  or  return 
it.  The  regional  Certifying  Officer  may 
request  additional  explanation  and/or 
documentation  from  the  employer  in 
making  this  determination.  An 
attestation  which  is  properly  filled  out 
and  which  includes  accompanying 
documentation  for  each  of  the 
requirements  .set  forth  at 

§ .510(d)  through  (f)  shall  be 

accepted  for  filing  by  ETA  on  the  date 
it  is  signed  by  the  regional  Certifying 
Officer  unless  it  falls  within  one  of  the 
categories  set  forth  in  paragraph  (g)(2)  oj 
this  section.  Once  an  attestation  is 
accepted  for  filing,  ETA  shall  then 
follow  the  procedures  set  forth  in 
paragraph  (g)(1)  of  this  section.  Upon 
acceptance  of  the  employer's  attestation 
by  ETA,  the  attestation  and 
accompanying  documentation  wrii  be 
forwarded  and  shall  be  available  in  a 
timely  manner  for  public  examination  at 
the  ETA  national  office.  ETA  shall  not 
consider  information  contesting  an 
attestation  received  by  ETA  prior  to  the 
determination  to  accept  or  return  the 
attestation  for  filing.  Such  information 
shall  not  be  made  part  of  ETAs 
administrative  record  on  the  attestation, 
but  shall  be  referred  to  ESA  to  be 
processed  as  a  complaint  pursuant  to 
subpart  G  of  this  part  ff  the  attestation 
is  accepted  by  ETA  for  filing. 

(1)  Acceptance,  (i)  If  the  attestation  is 
properly  filled  out  and  includes 
accompanying  documentation  for  each 

of  the  requirements  at  § .510(d) 

through  (f),  and  does  not  fall  within  one 
of  the  categories  set  forth  at  paragraph 
{g)(2)  of  this  section,  ETA  shall  accept 
the  attestation  for  filing,  provide 
notification  to  the  INS  office  having 
jurisdiction  over  the  port  where 
longshore  work  will  be  performed,  and 
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attested  to  is  performed  by  alien 
crewmembers; 

(v)  When  the  Administrator,  Wage 
and  Hour  Division,  has  notified  ETA,  in 
writing,  after  an  investigation  pursuant 
to  subpart  G  of  this  part,  that  the 
particular  activity  of  longshore  work 
which  the  employer  has  attested  is  the 
prevailing  practice  at  a  particular  port, 
is  not,  in  fact,  the  prevailing  practice  at 
the  particular  port; 

(vij  When  the  Administrator,  Wage 
and  Hour  Division,  has  notified  ETA,  in 
writing,  that  a  cease  and  desist  order  has 
been  issued  pursuant  to  subpart  G  of 
this  part,  with  respect  to  the  attesting 
employer's  performance  of  the 
particular  activity  and  port,  in  violation 
of  a  previously  accepted  attestation; 

(vii)  When  the  Administrator.  Wage 
and  Hour  Division,  has  notified  ETA,  in 
writing,  after  an  investigation  pursuant 
to  subpart  G  of  this  part,  that  the 
particular  employer  has  misrepresented 
or  failed  to  comply  with  an  attestation 
previously  submitted  and  accepted  for 
filing,  but  in  no  case  for  a  period  of 
more  than  one  year  after  the  date  of  the 
Administrator's  notice  and  provided 
that  INS  has  not  advised  ETA  that  the 
prohibition  is  in  effect  for  a  lesser 
period;  or 

(viii)  When  the  Administrator,  Wage 
and  Hour  Division,  has  notified  ETA,  in 
writing,  that  the  employer  has  failed  to 
comply  with  any  penalty,  sanction,  or 
other  remedy  assessed  in  a  final  agency 
action  following  an  investigation  by  the 
Wage  and  Hour  Division  pursuant  to 
subpart  G  of  this  part. 

(3)  Resubmission.  If  the  attestation  is 
not  accepted  for  filing  pursuant  to  the 
categories  set  forth  in  paragraph  (g)(2)  of 
this  section,  ETA  shall  return  to  the 
employer,  or  the  employer's  agent  or 
representative,  at  a  U.S.  address,  the 
attestation  form  and  accompanying 
documentation  submitted  by  the 
employer.  ETA  shall  notify  the 
employer,  in  writing,  of  the  reason(s) 
that  the  attestation  is  unacceptable. 
When  an  atte.station  is  found  to  be 
unacceptable  pursuant  to  paragraphs 
(g)(2)  (i)  through  (iv)  of  this  section,  the 
employer  may  resubmit  the  attestation 
with  the  proper  documentation.  When 
an  attestation  is  found  to  be 
unacceptable  pursuant  to  paragraphs 
(g)(2)  (v)  through  (viii)  of  this  section 
and  returned,  such  action  shall  be  the 
final  decision  of  the  Secretary  of  Labor. 

(h)  Effective  date  and  validity  affiled 
attestations.  An  attestation  is  filed  and 
effective  as  of  the  date  it  is  accepted  and 
signed  by  the  regional  Certifying  Officer. 
Such  attestation  is  valid  for  the  12- 
month  period  beginning  on  the  date  of 
acceptance  for  filing,  unless  suspended 
or  invalidated  pursuant  to  subpart  G  of 


this  part  or  paragraph  (i)  of  this  section. 
The  filed  attestation  expires  at  the  end 
of  the  12-month  period  of  validity. 

(i)  Suspension  or  invalidation  affiled 
attestations.  Suspension  or  invalidation 
of  an  attestation  may  result  from 
enforcement  action(s)  under  subpart  G 
of  this  part  (i.e.,  investigation(s) 
conducted  by  the  Administrator  or  cease 
and  desist  order(s)  issued  by  the 
Administrator  regarding  the  employer's 
misrepresentation  in  or  failure  to  carry 
out  its  attestation);  or  from  a  discovery 
by  ETA  that  it  made  an  error  in 
accepting  the  attestation  because  sui:h 
attestation  falls  within  one  of  the 
categories  set  forth  in  paragraph  (g)(2)  of 
this  section. 

(1)  Result  of  Wage  and  Hour  Division 
action.  Upon  the  determination  of  a 
violation  under  subpart  G  of  this  part, 
the  Administrator  shall,  pursuant  to 

§ .660(b).  notify  the  Attorney 

General  of  the  violation  and  of  the 
Administrator's  notice  to  ETA. 

(2)  Result  of  ETA  action.  If.  after 
accepting  an  attestation  for  filing.  ETA 
finds  that  the  attestation  is  unacceptable 
because  it  falls  within  one  of  the 
categories  set  forth  at  paragraph  (g)(2)  of 
this  section,  and  as  a  result.  ETTA 
suspends  or  invalidates  the  attestation, 
ETA  shall  notify  the  Attorney  General  of 
such  suspension  or  invalidation  and 
shall  return  a  copy  of  the  attestation 
form  to  the  employer,  or  the  employer's 
agent  or  representative,  at  a  U.S. 
address.  ETA  shall  notify  the  employer, 
in  writing,  of  the  reason(s)  that  the 
attestation  is  suspended  or  invalidated. 
When  an  attestation  is  found  to  be 
suspended  or  invalidated  pursuant  to 
paragraphs  (g)(2)  (i)  through  (iv)  of  this 
section,  the  employer  may  resubmit  the 
attestation  with  the  proper 
documentation.  When  an  attestation  is 
suspended  or  invalidated  because  it 
falls  within  one  of  the  categories  in 
paragraphs  (g)(2)  (v)  through  (viii)  of 
this  section,  such  action  shall  be  the 
final  decision  of  the  Secretary  of  Labor, 
except  as  set  forth  in  subpart  G  of  this 
part. 

(j)  Withdrawal  of  accepted 
attestations.  (1)  An  employer  who  has 
submitted  an  attestation  which  has  been 
accepted  for  filing  may  withdraw  such 
attestation  at  any  time  before  the  12- 
month  period  of  its  validity  terminates, 
unless  the  Administrator  has' found 
reasonable  cause  under  subpart  G  to 
commence  an  investigation  of  the 
particular  attestation.  Such  withdrawal 
may  be  advisable,  for  example,  when 
the  employer  learns  that  the  particular 
activity(ies)  of  longshore  work  which  it 
has  attested  is  the  prevailing  practice  to 
perform  with  alien  crewmembers  mav 
not.  in  fact,  have  been  the  prevailing 


practice  at  the  particular  port  at  the  time 
of  filing.  Requests  for  such  withdrawals 
shall  be  in  writing  and  shall  be  directed 
to  the  regional  Certifying  Officer. 

(2)  Withdrawal  of  an  attestation  shall 
not  affect  an  employer's  liability  with 
respect  to  any  failure  to  meet  the 
conditions  attested  to  which  took  place 
before  the  withdrawal,  or  for 
misrepresentations  in  an  attestation. 
However,  if  an  employer  has  not  yet 
performed  the  particular  longshore 
activitylies)  at  the  port  in  question,  the 
Administrator  will  not  find  reasonable 
cause  to  investigate  unless  it  is  alleged, 
and  there  is  reasonable  cause  to  believe, 
that  the  employer  has  made 
misrepresentations  in  the  attestation  or 
documentation  thereof,  or  that  the 
employer  has  not  in  fact  given  the 
notice  attested  to. 

(.■\pproved  by  the  Office  of  ManaRi-nn-nt  and 
Bii(iS<n  under  Control  No.  1205-0309) 

.520    Special  provisions 


regarding  automated  vessels. 

In  general,  an  attestation  is  not 
required  in  the  case  of  a  particular 
.ictivity  of  longshore  work  consisting  of 
Ihe  use  of  automated  self-unloading 
conveyor  belt  or  vacuum-actuated 
.systems  on  a  vessel.  The  legislation 
creates  a  rebuttable  presumption  that 
the  use  of  alien  crewmembers  for  the 
operation  of  such  automated  systems  is 
the  prevailing  practice.  In  order  to 
overcome  such  presumption,  it  must  be 
shown  by  the  preponderance  of  the 
evidence  submitted  by  any  interested 
party,  that  the  use  of  alien  crewmembers 
for  such  activity  is  not  the  prevailing 
practice.  Longshore  work  involving  the 
use  of  such  equipment  shall  be  exempt 
from  the  attestation  requirement  onlv  if 
the  activity  consists  of  using  that 
equipment.  If  the  automated  equipment 
is  not  used  in  the  particular  activity  of 
longshore  work,  an  attestation  is 
required  as  described  under 

S ..'ilO  of  this  part  if  it  is  the 

prevailing  practice  in  the  port  to  u.se 
alien  crewmembers  for  this  work,  except 
that  in  all  cases,  where  an  attestation  is 
required  for  longshore  work  to  be 
performed  at  a  particular  lo<:ation  in  the 
State  of  Alaska,  an  employer  shall  file 
such  attestation  under  the  Alaska 

e.xception  pursuant  to  §?? .530 

through .541  on  Form  ETA 

9033-A.  When  automated  equipment  is 
used  in  the  particular  activity  of 
longshore  work,  an  attestation  is 
required  only  if  the  Administrator  finds, 
based  on  a  preponderance  of  the 
evidence  which  may  be  submitted  bv 
any  interested  party,  that  the 
performance  of  the  particular  activity  of 
longshore  work  is  not  the  prevailing 
practice  at  the  port,  or  was  during  a 


strike  or  lockout  or  intended  to 
infiuence  an  election  of  a  bargaining 
representative  for  workers  in  the  local 
port,  or  if  the  Administrator  issues  a 
cease  and  desist  order  against  use  of  the 
automated  equipment  without  such 
attestation. 

(a)  Procedure  when  attestation  is 
required.  If  it  is  determined  pursuant  to 
subpart  G  of  this  part  that  an  attestation 
is  required  for  longshore  work 
consisting  of  the  use  of  automated, 
equipment  at  a  location  other  than  in 
the  State  of  Alaska,  the  employer  shall 
comply  with  all  the  requirements  set 

forth  at  § .510  of  this  part 

except  paragraph  (d)  of  § .510. 

In  lieu  of  complying  with 

§ .510(d)  of  this  part,  the 

employer  shall  comply  with  paragraph 
(b)  of  this  section.  If  it  is  determined 
pursuant  to  subpart  G  of  this  part  that 
an  attestation  is  required  for  longshore 
werk  consisting  of  the  use  of  automated 
equipment  at  a  particular  location  in  the 
State  of  Alaska,  the  employer  shall 
comply  with  all  the  requirements  set 

forth  at  §§ .530  through 

..541  of  this  part. 


(b)  The  first  attestation  element: 
prevailing  practice  for  automated 
vessels.  For  an  employer  to  be  in 
compliance  with  the  first  attestation 
element,  it  is  required  to  have  been  the 
prevailing  practice  that  over  fifty 
percent  (as  described  in  paragraph  (b)(1) 
of  this  section)  of  a  particular  activity  of 
longshore  work  which  was  performed 
through  the  use  of  automated  self- 
unloading  conveyor  belt  or  vacuum- 
actuated  equipment  at  the  particular 
port  during  the  12-month  period 
preceding  the  filing  of  the  attestation, 
was  performed  by  alien  crewmembers. 
For  purposes  of  this  paragraph  (b),  only 
automated  vessels  shall  be  included  in 
counting  the  number  of  vessels  which 
dock  at  the  port. 

(1)  Establishing  a  prevailing  practice. 

(i)  In  establishing  that  the  use  of  alien 
crewmembers  to  perform  a  particular 
activity  of  longshore  work  consisting  of 
the  use  of  self-unloading  conveyor  belt 
or  vacuum-actuated  systems  on  a  vessel 
is  the  prevailing  practice  at  a  particular 
port,  an  employer  shall  submit  fat.ts  and 
evidence  to  show  that  in  the  12-month 
period  preceding  the  filing  of  the 
attestation,  one  of  the  following 
conditions  existed: 

(A)  Over  fifty  percent  of  the 
automated  vessels  docking  at  the  port 
used  alien  crewmembers  for  the  activity 
(for  purposes  of  this  paragraph  (b)(1).  a 
vessel  shall  be  counted  each  time  if 
docks  at  the  particular  port);  or 

(B)  Alien  crewmembers  made  up  over 
fifty  percent  of  the  workers  who 


performed  the  activity  with  respect  to 
such  automated  vessels. 

(ii)  Prevailing  practice  after  Secretory- 
of  State  determination  of  non- 
reciprocity.  Section  258(d)  of  the  Act 
provides  a  reciprocity  exception 
(separate  from  the  prevailing  practice 
exception)  to  the  prohibition  on 
performance  of  longshore  work  by  alien 
crewmembers  in  U.S.  ports.  However, 
this  reciprocity  exception  becomes 
nonapplicable  where  the  Secretary'  of 
State  determines  that,  for  a  particular 
activity  of  longshore  work,  a  particular 
country  (by  law,  regulation,  or  practice) 
prohibits  such  activity  by  U.S. 
crewmembers  in  its  ports.  When  the 
Secretary  of  State  places  a  countr>'  on 
the  non-reciprocity  list  (which  means, 
for  the  purposes  of  this  section, 
Prohibitions  on  longshore  work  by  U.S 
nationals:  listing  by  country  ai  22  CFR 
89.1),  crewmembers  on  vessels  from  that 
country  (that  is.  vessels  that  are 
registered  in  that  country  or  vessels 
whose  majority  ownership  interest  is 
held  by  nationals  of  that  country)  are 
not  permitted  to  perform  longshore 
work  in  U.S.  waters,  absent  applicability 
of  some  exception  other  than  the 
reciprocity  exception.  The  Secretary  of 
States  determination  has  the  following 
effects  in  the  establishment  of  a 
prevailing  practice  for  a  particular 
long.shore  activity  at  a  particular  U.S. 
port  for  purposes  of  the  prevailing 
practice  exception. 

(A)  An  employer  from  any  country, 
other  than  the  country  which  is  placed 
on  the  non-reciprocity  list,  may  include 
the  longshore  activities  performed  by 
alien  crewmembers  on  all  vessels  in 
establishing  the  prevailing  practice  for  a 
particular  longshore  activity  in  a 
particular  port. 

(B)  An  employer  from  a  country 
which  is  placed  on  the  non-reciprocity 
list  may  file  an  attestation  for  the 
prevailing  practice  exception  under  the 
standards  and  requirements  established 
in  this  subpart  F  (except  as  provided  in 
paragraph  (b)(l)(ii)(C)  of  this  section), 
provided  that  the  attestation  is. filed  at 
least  12  months  after  the  date  on  which 
the  employer's  country  is  placed  on  the 
list. 

(C)  An  employer  from  a  country 
which  is  placed  on  the  non-reciprocity 
list  may  file  an  attestation  pursuant  to 
the  prevailing  practice  exception  earlier 
than  12  months  from  the  date  on  which 
the  employer's  country  is  placed  on  the 
list,  except  that  the  following 
restrictions  shall  apply  to  such 
attestation: 

(J)  The  employer  shall  submit  facts 
and  evidence  to  show  that,  for  the  12 
month  period  preceding  the  date  of  the 
attestation,  the  use  of  alien 
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t.rewmenit  ers  to  perform  a  particular 
activity  of  ongshore  work  was 
permitted  )y  the  prevailing  practice  in 
the  port  (a  i  defined  in  paragraph 
(d)(l)(i)  of  this  section)  without 
considerin  5  or  including  such  activity 
by  crewme  mbers  on  vessels  from  the 
employer"!  country;  or 

(2)  The  «  mpioyer  shall  submit  facts 
and  evidei  ce  (including  data  on 
activities  f  erformed  by  crevvmembers 
on  vessels  from  the  employer's  country) 
to  show  th  It  the  use  of  alien 
crewmemlers  to  perform  a  particular 
activity  of  longshore  work  was 
permitted  )y  the  prevailing  practice  in 
the  port  (a ;  defined  in  paragraph 
(b)(l)(i)  of  this  section)  for  one  of  two 
periods — 

(/)  For  tl  e  employer  whose  country 
tias  not  priviously  been  on  the  non- 
reciprocit;  list,  the  period  is  the 
continuous  12-month  period  prior  to 
May  28.  1'  I91  (the  effective  date  of 
section  25  J  of  the  Act);  or 

((/)  For  t  ie  employer  whose  country 
was  at  son  le  time  on  the  non-reciprocity 
list,  but  w  IS  subsequently  removed  from 
the  non-rt  ciprocity  list  and  then 
restored  t<  the  non-reciprocity  list  (on 
one  or  mo-e  occasions),  the  period  is  the 
last  contir  uous  12-month  period  during 
which  the  employer's  country  was  not 
under  the  reciprocity  exception  (that  is. 
was  listed  on  the  non-reciprocity  list). 

(2)  Documentation.  In  assembling  the 
documentation  described  in  paragraph 
(b)(1)  of  tl  is  section,  the  employer  may 
consult  w  th  the  port  authority  which 
has  jurisd  ction  over  the  local  port,  the 
collective|bargaining  representative(s)  of 
longshore  workers  at  the  local  port, 
other  emp  loyers,  or  any  other  entity 
which  is  I  smiliar  with  the  practices  at 
the  port. '  he  documentation  shall 
include  a  ivritten  summary  of  a  survey 
of  the  exp  erience  of  shipmasters  who 
entered  t>  e  local  port  in  the  previous 
year;  or  a  etter,  affidavit,  or  other 
written  st  jtement  from  an  appropriate 
local  port  authority  regarding  the  use  of 
alien  crev  ^members  to  perform  the 
longshore  activity  at  the  port  in  the 
previous  ^ear;  or  other  documentation 
of  compai  able  weight.  Written 
statements  from  collective  bargaining 
represent  itives  and/or  shipping  agents 
with  dvre;t  knowledge  of  practices 
regarding  the  use  of  alien  crewmembers 
may  also  5e  pertinent.  Such 
"  documen  ation  shall  accompany  the 
Form  ETi  i  9033,  and  any  underlying 
documen  ation  which  supports  the 
employer  s  burden  of  proof  shall  be 
maintaini  id  in  the  employer's  records  at 
the  office  of  the  U.S.  agent  as  required 
under  § .510(c)(1)  of  diis  part. 


(Approved  by  the  Office  of  Management  and 
Budget  under  Control  No.  1205-0309) 
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JMI 


regarding  the  performance  of  longshore 
activities  at  locations  In  ttie  State  of  Alaska. 

Applicability.  Section  § .510 


of  this  part  shall  not  apply  to  longshore 
work  performed  at  locations  in  the  State 
of  Alaska.  The  performance  of  longshore 
work  by  alien  crewmembers  at  locations 
in  the  State  of  Alaska  shall  instead  be 

governed  by  §§ .530  through 

.541.  The  use  of  alien 


crewmembers  to  perform  longshore 
work  in  Alaska  consisting  of  the  use  of 
an  automated  self-unloading  conveyor 
belt  or  vacuum-actuated  system  on  a 
vessel  shall  continue  to  be  governed  by 

the  provisions  of  § .520  of  this 

part,  except  that,  if  the  Administrator 
finds,  based  on  a  preponderance  of  the 
evidence  which  may  be  submitted  by 
any  interested  party,  that  an  attestation 
is  required  because  the  performance  of 
the  particular  activity  of  longshore  work 
is  not  the  prevailing  practice  at  the 
location  in  the  State  of  Alaska,  or  was 
during  a  strike  or  lockout  or  intended  to 
influence  an  election  of  a  bargaining 
representative  for  workers  at  that 
location,  or  if  the  Administrator  issues 
a  cease  and  desist  order  against  use  of 
the  automated  equipment  without  such 
an  attestation,  the  required  attestation 
shall  be  filed  pursuant  to  the  Alaska 

exception  at  §§ .530  through 

.541  and  not  the  prevailing 

practice  exception  at  § .510. 

§ .531    Who  may  submit 

attestations  for  locations  in  Alaska? 

hi  order  to  use  alien  crewmembers  to 
perform  longshore  activities  at  a 
particular  location  in  the  State  of  Alaska 
an  employer  shall  submit  an  attestation 
on  Form  ETA  9033-A.  As  noted  at 
^  .502,  "Definitions,"  for 

purposes  of  §§ .530  through 

_.541,  which  govern  the 


shall  be  received  and  date-stamped  by 
the  Department  at  least  30  calendar  days 
prior  to  the  date  of  the  first  f)erformance 
of  the  longshore  activity.  The  attestation 
shall  be  accepted  for  filing  or  returned 
by  ETA  in  accordance  with 

§ .538  within  14  calendar  days 

of  the  date  received  by  ETA.  An 
attestation  which  is  accepted  by  ETA 
solely  because  it  was  not  reviewed 
within  14  days  is  Subject  to  subsequent 

invalidation  pursuant  to  § .540 

of  this  part.  An  employer  filing  an 
attestation  shall  have  an  agent  or 
representative  with  a  United  States 
address.  Such  address  shall  be  clearly 
indicated  on  the  Form  ETA  9033-A.  In 
order  to  ensure  that  an  attestation  has 
been  accepted  for  filing  prior  to  the  date 
of  the  first  performance  of  the  longshore 
activity,  employers  are  advised  to  take 
mailing  time  into  account  to  make  sure 
that  ETA  receives  the  attestation  at  least 
30  days  prior  to  the  first  performance  of 
the  longshore  activity. 

(b)  Late  filings.  ETA  may  accept  for 
filing  attestations  received  after  the  30- 
day  deadline  where  the  employer  could 
not  have  reasonably  anticipated  the 
need  to  file  an  attestation  for  the 
particular  location  at  that  time.  When  an 
employer  states  that  it  could  not  have 
reasonably  anticipated  the  need  to  file 
the  attestation  at  that  time,  it  shall 
submit  documentation  to  ETA  to 
support  such  a  claim.  ETA  shall  then 
make  a  determination  on  the  validity  of 
the  claim  and  shall  accept  the 
attestation  for  filing  or  return  it  in 

accordance  with  § .538  of  this 

part.  ETA  in  no  case  shall  accept  an 
attestation  received  less  than  24  hours 
prior  to  the  first  performance  of  the 
activity. 


performance  of  longshore  activities  by 
alien  crewmembers  under  the  Alaska 
exception,  "employer"  includes  any 
agent  or  representative  designated  by 
the  employer.  An  employer  may  file  a 
single  attestation  for  multiple  locations 
in  the  State  of  Alaska. 


§. 


..532    Wtiere  and  wtien  should 


attestations  t>e  submitted  for  locations  In 
Alaska? 

(a)  Attestations  shall  be  submitted,  by 
U.S.  mail,  private  carrier,  or  facsimile 
transmission  to  the  U.S.  Department  of 
Labor  regional  office  of  the  Employment 
and  Training  Administration  in  Seattle, 
Washington.  Except  as  provided  in 
paragraph  (b)  of  this  section,  attestations 


§ 


.533    What  should  be  submitted 


for  locations  In  Alaska? 

(a)  Form  ETA  9033-A  with 
accompanying  documentation.  A 
completed  and  dated  original  Form  ETA 
9033-A,  or  facsimile  transmission 
thereof,  containing  the  required 
attestation  elements  and  the  original 
signature  of  the  employer  or  the 
employer's  agent  or  designated 
representative,  along  with  two  copies  of 
the  completed,  signed,  and  dated  Form 
ETA  9033-A  shall  be  submitted  to  ETA. 
(If  the  attestation  is  submitted  by 
facsimile  transmission,  the  attestation 
containing  the  original  signature  shall 
be  maintained  at  the  U.S.  business 
address  of  the  employer's  designated 
agent  or  representative).  Copies  of  Form 
ETA  9033-A  are  available  at  all 
Department  of  Labor  Regional  offices 
and  at  the  National  office.  In  addition, 
the  employer  shall  submit  two  sets  of 
facts  and  evidence  to  show  compliance 


with  the  fourth  att^tation  element  at 

ti .537  of  this  part.  In  the  case 

of  nn  investigation  pursuant  to  subpart 
G  of  this  part,  the  employer  has  the 
burden  of  proof  to  establish  the  validity 
of  each  attestation.  The  employer  shall 
maintain  in  its  records  at  the  office  of 
its  U.S.  agent,  for  a  period  of  at  least  3 
years  from  the  date  of  filing,  sufficient 
documentation  to  meet  its  burden  of 
proof,  which  shall  at  a  minimum 
include  the  documentation  described  in 

ifii .530  through .541. 

and  shall  make  the  documents  available 
to  Department  of  Labor  officials  upon 
request.  Whenever  any  document  is 
submitted  to  a  Federal  agency  or 
retained  in  the  employer's  records 
pursuant  to  this  part,  the  document 
shall  either  be  in  the  English  language 
or  shall  be  accompanied  by  a  written 
translation  into  the  English  language 
certified  by  the  translator  as  to  the 
accuracy  of  the  translation  and  his/her 
c;ompetency  to  translate. 

(b)  Attestation  elements.  The 
attestation  elements  referenced  in 

t?!^ .534  through  .537  of 

this  part  are  mandated  bv  Sec.  258(d)(1) 
of  the  Act  (8  U.S.C.  12B8'(d)(l)).  Section 
2r)H(d){l)  of  the  Act  requires  employers 
who  seek  to  have  alien  crewmembers 
engage  in  longshore  activity  at  locations 
in  the  State  of  Alaska  to  attest  as 
follows: 

(1)  The  employer  will  make  a  bona 
fide  request  for  United  States  longshore 
workers  who  are  qualified  and  available 
in  sufficient  numbers  to  perform  the 
ai;tivity  at  the  particular  time  and 
location  from  the  parties  to  whom 
notice  has  been  provided  under  ^ 
t) .537(a)M)  (ii)  and  (iii).  e\c;ept 

I  hat: 

(i)  Wherever  two  or  more  contract 
stevedoring  companies  have  signed  a 
joint  collective  bargaining  agreement 
with  a  single  labor  organization 
recognized  as  an  exclusive  bargaining 
rt^presentative  of  United  States 
luagshore  workers  within  the  meaning 
of  the  National  Labor  Relations  Act  (29 
r.S.C.  141  et  seq.),  the  employer  may 
request  longshore  workers  from  only 
one  such  contract  stevedoring  company, 
and 

(ii)  A  request  for  longshore  workers  to 
;in  operator  of  a  private  dock  may  \n^ 
made  only  for  longshore  work  to  be 
jicrformed  at  that  dock  and  only  if  the 
()|)erntor  meets  the  requirements  of 
section  32  of  the  Longshore  and  Harbor 
Workers'  Compensation  Act  (33  U.S.C. 
'H2): 

(2)  The  employer  will  employ  all 
I'nited  States  longshore  workers  made 
.'ivailal»ie  in  response  to  the  reque.st 

made  pursuant  to  § .534(a)(1) 

who  are  qualified  and  available  in 


sufficient  numbers  and  who  are  needed 
to  perform  the  longshore  activity  at  the 
particular  time  and  location  to  which 
the  employer  has  attested; 

(3)  The  use  of  alien  crewmembers  for 
such  activity  is  not  intended  or 
designed  to  influence  an  election  of  a 
bargaining  representative  for  workers  in 
the  State  of  Alaska;  and 

(4)  Notice  of  the  attestation  has  been 
provided  to: 

(i)  Labor  organizations  which  have 
been  recognized  as  exclusive  bargaining 
representatives  of  United  States 
longshore  workers  within  the  meaning 
of  the  National  Labor  Relations  Act  (29 
U.S.C.  141  et  seq.)  and  which  make 
available  or  intend  to  make  available 
workers  to  the  particular  location  where 
the  longshore  work  is  to  be  performed: 

(ii)  Contract  stevedoring  companies 
which  employ  or  intend  to  employ 
United  States  longshore  workers  at  that 
location;  and 

(iii)  Operators  of  private  docks  at 
which  the  employer  will  use  longshore 
workers. 

§ .534    The  first  attestation  element 


for  locations  In  Alaska:  Bona  fide  request 
for  dispatch  of  United  States  longshore 
workers. 

(a)  The  first  attestation  element  shall 
be  satisfied  when  the  employer  signs 
Form  ETA  9033-A.  attesting  that,  before 
using  alien  crewmembers  to  perform 
longshore  work  during  the  validity 
period  of  the  attestation,  the  employer 
will  make  a  bona  fide  request  for  United 
States  longshore  workers  who  are 
qualified  and  available  in  sufficient 
numbers  to  perform  the  .specified 
longshore  activity  from  the  parties  to 
whom  notice  Ls  provided  under 

t^ .537(a)(1)  (ii)  and  (iii). 

Although  an  employer  is  required  to 
provide  notification  of  filing  to  labor 
organizations  recognized  as  exclusive 
bargaining  representatives  of  United 
States  longshore  workers  pursuant  to 

^ .537(a)(l)(i)  of  this  part,  an 

employer  need  not  request  dispatch  of 
United  States  longshore  workers 
directly  from  such  parties.  The  requests 
for  dispatrii  of  United  States  longshore 
workers  pursuant  to  this  section  shall  be 
directed  to  contract  stevedoring 
companies  which  employ  or  intend  to 
employ  United  States  longshore  workers 
at  that  location,  and  to  operators  of 
private  docks  at  which  the  employer 
will  use  longshore  workers.  An 
employer  is  not  required  to  request 
dispatch  of  United  States  longshore 
workers  from  private  dock  operators  or 
contract  stevedoring  coini>anies  which 
do  not  meet  the  requirements  of  se{:tion 
32  of  the  Longshore  and  Hartwr 
Workers'  Conipen.sation  Act  (33  U.S.C. 


932)  or,  in  the  case  of  contract 
stevedoring  companies,  which  are  not 
licensed  to  do  business  in  the  State  of 
Alaska. 

(1)  Wherever  two  or  more  contract 
stevedoring  companies  have  signed  a 
joint  collective  bargaining  agreement 
with  a  single  qualified  labor 
organization,  the  employer  may  request 
longshore  workers  from  only  one  of 
such  contract  stevedoring  companies.  A 
qualified  labor  organization  is  one 
which  has  been  recognized  as  an 
exclusive  bargaining  representative  of 
United  States  longshore  workers  within 
the  meaning  of  the  National  Labor 
Relations  Act  (29  U.S.C.  141  et  seq.]  and 
which  makes  available  or  intends  to 
make  available  workers  to  the  particular 
location  where  the  longshore  work  is  to 
be  performed. 

(2)  A  request  for  longshore  workers  to 
an  operator  of  a  private  dock  may  be 
made  only  for  longshore  work  to  be 
performed  at  that  dock. 

(3)  An  employer  shall  not  be  required 
to  request  longshore  workers  from  a 
party  if  that  party  has  notified  the 
employer  in  writing  that  it  does  not 
intend  to  make  available  United  States 
longshore  workers  who  are  qualified 
and  available  in  sufficient  numbers  to 
the  time  and  location  at  which  the 
longshore  work  is  to  be  performed. 

(4)  A  party  that  has  provided  such 
written  notice  to  the  employer  under 
paragraph  (a)(3)  of  this  section  may 
subsequently  notify  the  employer  in 
writing  that  it  is  prepared  to  make 
available  United  States  longshore 
workers  who  are  qualified  and  available 
in  sufficient  numbers  to  perform  the 
longshore  activity  at  the  time  and 
location  where  the  longshore  work  is  to 
be  performed.  In  that  event,  the 
employer's  obligations  to  that  partv 

under '§§ .534  and _.535 

of  this  part  shall  recommence  60  days 
after  its  receipt  of  such  notice. 

(5)  When  a  party  has  provided  written 
notice  to  the  employer  under  paragraph 
(a)(3)  of  this  section  that  it  does  not 
intend  to  dispatch  United  States 
longshore  workers  to  perform  the 
longshore  work  attested  to  by  the 
employer,  such  notice  shall  expire  upon 
the  earliest  of  the  following  events: 

(i)  When  the  terms  of  such  notice 
specify  an  expiration  date  at  which  time 
the  employer's  obligation  to  that  partv 

under  §§  J .534  and .53.'-) 

of  this  part  shall  recommence; 

(ii)  When  retracted  pursuant  to 
paragraph  (a)(4)  of  this  section;  or 

(iii)  Upon  the  expiration  of  the 
validity  of  the  attestation. 

(b)  Documentation.  To  substantiate 
the  requirement  in  paragraph  (a)  of  this 
section,  an  employer  shall  develop  and 
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documentation  to  meet  the 
burden  of  proof  under  the 

element.  The  employer 
records  of  all  requests  for 

ited  States  longshore 
jerform  the  longshore  work 
Such  documentation  shall 
1(  itters,  telephone  logs, 

other  memoranda  to  show 
using  alien  crewmembers  to 
ore  work,  the  employer 
fide  request  for  United 
ore  workers  who  are 
available  in  sufficient 
perform  the  longshore   • 
a  minimum,  such 
ion  shall  include  the  date 
was  made,  the  name  and 

mber  of  the  particular 
>)  to  whom  the  request  for 
\s  directed,  and  the  number 
ition  of  full  work  units 
urther.  whenever  any  party 
written  notice  to  the 
i^ider  paragraph  (a)(3)  of  this 
employer  shall  retain  the 

period  of  time  specified  in 
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_.5|5    The  second  attestation 


element  (or  locations  in  Alaska: 
Employment  of  United  States  longshore 
workers. 

(a)  The  a  cond  attestation  element 
shall  be  sat  sfied  when  the  employer 
signs  Form  ETA  9033-A.  attesting  that 
during  the  /alidity  period  of  the 
attestation,  the  employer  will  employ  all 
United  Stales  longshore  workers  made 
available  ir  response  to  the  request  for 
dispatch  w  lo,  in  compliance  with 
applicable  ndustry  standards  in  the 
State  of  Ali  ska.  including  safety 
considerations,  are  qualified  and 
available  ir  sufficient  numbers  and  are 
needed  to  |  perform  the  longshore  activity 
at  the  parti  :ular  time  and  location 
attested  to. 

(1)  In  no  case  shall  an  employer  filing 
an  attestati  in  be  required  to  hire  less 
than  a  full  >vork  unit  of  United  States 
longshore  i  workers  needed  to  perform 
the  longshdre  activity  nor  be  required  to 
provide  ov  'might  accommodations  for 
the  longshdre  workers  while  employed. 
For  purposjs  of  this  section,  "full  work 
unit'  mear  s  the  hill  complement  of 
longshore  i  lorkers  needed  to  perform 
the  longshdre  activity,  as  determined  by 
industry  st  indards  in  the  State  of 
Alaska,  including  safety  considerations 
Where  the  nakeup  of  a  full  work  unit 
is  covered  )y  one  or  more  collective 
bargaining  agreements  in  effect  at  the 


JMI 


time  and  location  where  longshore  work 
is  to  be  performed,  the  provisions  of 
such  agreement(s)  shall  be  deemed  to  be 
in  conformance  with  industry  standards 
in  the  State  of  Alaska. 

(2)  In  no  case  shall  an  employer  be 
required  to  provide  transportation  to  the 
vessel  where  the  longshore  work  is  to  be 
performed,  except  where: 

(i)  Surface  transportation  is  available; 
for  purposes  of  this  section,  "surface 
transportation"  means  a  tugboat  or  other 
vessel  which  is  appropriately  insured, 
operated  by  licensed  personnel,  and 
capable  of  safely  transporting  U.S. 
longshore  workers  from  shore  to  a  vessel 
on  which  longshore  work  is  to  be 
performed; 

(ii)  Such  transportation  may  be  safely 
accomplished;  and 

(iii)  (A)  Travel  time  to  the  vessel  does 
not  exceed  one-half  hour  each  way;  and 

(B)  Travel  distance  to  the  vessel  from 
the  point  of  embarkation  does  not 
exceed  5  miles;  for  purposes  of  this 
section,  "point  of  embarkation"  means  a 
dock  or  landing  at  which  U.S.  longshore 
workers  may  be  safely  boarded  for 
transport  from  shore  to  a  vessel  on 
which  longshore  work  is  to  be 
performed;  or 

(C)  In  the  cases  of  Wide  Bay.  Alaska, 
and  Klawock/Craig.  Alaska,  travel  time 
does  not  exceed  45  minutes  each  way 
and  travel  distance  to  the  vessel  from 
the  point  of  embarkation  does  not 
exceed  7.5  mUes,  unless  the  party 
responding  to  the  request  for  dispatch 
agrees  to  lesser  time  and  distance 
specifications. 

(3)  If  a  United  States  longshore  worker 
is  capable  of  getting  to  and  from  the 
vessel  where  longshore  work  is  to  be 
performed  when  the  vessel  is  beyond 
the  time  and  distance  limitations 
specified  in  paragraph  (a)(2)(iii)  of  this 
section,  and  where  all  of  the  other 
criteria  governing  the  employment  of 
United  States  longshore  workers  under 
this  subpart  are  met  [e.g.,  "qualified  and 
available  in  sufficient  numbers"),  the 
employer  is  still  obligated  to  employ  the 
worker  to  perform  the  longshore 
activity.  In  such  instance,  however,  the 
employer  shall  not  be  required  to 
provide  such  transportation  nor  to 
reimburse  the  longshore  worker  for  the 
cost  incurred  in  transport  to  and  from 
the  vessel. 

(4)  Where  an  employer  is  required  to 
provide  transportation  to  the  vessel 
because  it  is  within  the  time  and 
distance  limitations  specified  in 
(a)(2)(iii)  of  this  section,  the  employer 
also  shall  be  required  to  provide  return 
transportation  to  the  point  of 
embarkation. 

(b)  Documentation.  To  substantiate 
the  requirement  in  paragraph  (a)  of  this 


section,  an  employer  shall  develop  and 
maintain  documentation  to  meet  the 
employer's  burden  of  proof.  Such 
documentation  shall  include  records  of 
payments  to  contract  stevedoring 
companies  or  private  dock  operators, 
payroll  records  for  United  States 
longshore  workers  employed,  or  other 
documentation  to  show  clearly  that  the 
employer  has  met  its  obligation  to 
employ  all  United  States  longshore 
workers  made  available  in  response  to  a 
request  for  dispatch  who  are  qualified 
and  available  in  sufficient  numbers.  The 
documentation  shall  specify  the  number 
of  full  work  units  employed  pursuant  to 
this  section,  the  composition  of  such 
full  work  units  (i.e..  number  of  workers 
by  job  title),  and  the  date(s)  and 
location(s)  where  the  longshore  work 
was  performed.  The  employer  also  shall 
develop  and  maintain  documentation 
concerning  |he  provision  of 
transportation  from  the  point  of 
embarkation  to  the  vessel  on  which 
longshore  work  is  to  be  performed.  Each 
time  one  or  more  United  States 
longshore  workers  are  dispatched  in 
response  to  the  request  under 

§ .534,  the  employer  shall 

retain  a  written  record  of  whether 
transportation  to  the  vessel  was 
provided  and  the  time  and  distance 
from  the  point  of  embarkation  to  the 
vessel. 


§. 


.536    The  third  attestation 


element  (or  locations  in  Alaska:  No 
intention  or  design  to  influence  bargaining 
representative  election. 

(a)  The  employer  shall  attest  (hat  use 
of  alien  crewmembers  to  perform  the 
Idmgshore  activity  specified  on  the  Form 
ETA  9033-A  is  not  intended  or 
designed  to  influence  an  election  of  a 
bargaining  representative  for  workers  in 
the  State  of  Alaska. 

(b)  Documentation.  The  employer 
need  not  develop  nor  maintain 
documentation  to  substantiate  the 
statement  referenced  in  paragraph  (a)  of 
this  section.  In  the  case  of  an 
investigation,  however,  the  employer 
has  the  burden  of  proof  to  show  that  the 
use  of  alien  crewmembers  to  perform 
the  longshore  activity  specified  on  the 
F'jrm  ETA  9033-A  w^s  not  intended  nor 
designed  to  influence  an  election  of  a 
bargaining  representative  for  workers  in 
the  State  of  Alaska. 

S .537    The  fourth  attestation 


element  for  locations  in  Alaska:  Notice  of 
filing. 

(a)(1)  The  employer  shall  attest  that  a( 
the  time  of  filing  the  attestation,  notice 
of  filing  has  been  provided  to: 

(i)  Labor  organizations  which  have 
been  recognized  as  exclusive  bargaining 
representatives  of  United  States 


longshore  workers  within  the  meaning 
of  the  National  Labor  Relations  Act  (29 
U.S.C.  141  et  seq.)  and  which  make 
available  or  intend  to  make  available 
workers  to  the  particular  location  where 
the  longshore  work  is  to  be  performed; 

(ii)  Contract  stevedoring  companies 
w  hich  employ  or  intend  to  employ 
United  States  longshore  workers  at  the 
location  where  the  longshore  work  is  to 
be  performed;  and 

(iii)  Operators  of  private  docks  at 
which  the  employer  will  use  longshore 
workers. 

(2)  The  notices  provided  under 
paragraph  (a)(1)  of  this  section  shall 
include  a  copy  of  the  Form  ETA  9033- 
A  to  be  submitted  to  ETA,  shall  provide 
information  concerning  the  availability 
of  supporting  documents  for  public 
examination  at  the  national  office  of 
ETA,  and  shall  include  the  following 
statement:  "Complaints  alleging  a 
misrepresentation  of  material  facts  in 
the  attestation  and/or  failure  to  comply 
with  the  terms  of  the  attestation  may  be 
tiled  with  any  office  of  the  Wage  and 
Hour  Division  of  the  United  States 
Department  of  Labor." 

(t))  The  employer  shall  reque.st  a  copy 
of  the  Certificate  of  Compliance  issued 
hy  the  district  director  of  the  Office  of 
Workers'  Compensation  Programs  under 
section  37  of  the  Longshore  and  Harbor 
Workers'  Compensation  Ad  (33  U.S.C. 
932)  from  the  parties  to  whom  notice  is 
provided  pursuant  to  paragraphs  (a)(1) 
(ii)  and  (iii)  of  this  section.  An. 
employer's  obligation  to  make  a  bona 
fide  request  for  dispatch  of  U.S. 

longshore  workers  under  § .534 

of  this  part  before  using  alien 
crewmembers  to  perform  the  longshore 
work  attested  to  shall  commence  upon 
receipt  of  the  copy  of  the  Certificate  of 
Compliance. 

(c)  Documentation.  The  employer 
shall  develop  and  maintain 
documentation  sufficient  to  meet  its 
burden  of  proving  the  validity  of  the 
statement  referenced  in  paragraphs  (a) 
and  (b)  of  this  section  and  attested  to  on 
the  Form  ETA  9033-A.  Such 
documentation  shall  include  a  copy  of 
the  notices  provided,  as  required  bv 
paragraph  (a)(1)  of  this  section,  and 
shall  be  submitted  to  ETA  along  with 
the  Form  ETA  9033-A. 

§ .538    Actions  on  attestations 


submitted  for  filing  for  locations  in  Alaska. 
Once  an  attestation  has  been  received 
from  an  employer,  a  determination  shall 
be  made  by  the  regional  certifying 
officer  whether  to  accept  the  attestation 
for  filing  or  return  it.  The  regional 
certifying  officer  may  request  additional 
explanation  and/or  documentation  from 
the  employer  in  making  this 


determination.  An  attestation  which  is 
properly  filled  out  and  which  includes 
accompanying  documentation  for  the 

requirement  set  forth  at  § .537 

of  this  part  shall  be  accepted  for  filing 
by  ETA  on  the  date  it  is  signed  bv  the 
regional  certifying  officer  unless  it  falls 
within  one  of  the  categories  set  forth  in 
paragraph  (b)  of  this  section.  Once  an 
attestation  is  accepted  for  filing,  ETA 
shall  then  follow  the  procedures  set 
forth  in  paragraph  (a)(1)  of  this  section. 
Upon  acceptance  of  the  employer's 
attestation  by  ETA.  the  attestation  and 
accompanying  documentation  shall  be 
forwarded  to  and  be  available  for  public 
examination  at  the  ETA  national  office 
in  a  timely  manner.  ETA  shall  not 
consider  information  contesting  an 
attestation  received  by  ETA  prior  to  the 
determination  to  accept  or  return  the 
attestation  for  filing.  Such  information 
shall  not  be  made  a  part  of  ETA's 
administrative  record  on  the  attestation, 
but  shall  be  referred  to  ESA  to  be 
processed  as  a  complaint  pursuant  to 
subpart  G  of  this  part  if  the  attestation 
is  accepted  by  ETA  for  filing. 

(a)  Acceptance.  (1)  If  the  attestation  is 
properly  filled  out  and  includes 
ac:companying  documentation  for  the 

requirement  set  forth  at  § .537. 

and  does  not  fall  within  one  of  the 
categories  set  forth  at  paragraph  (b)  of 
this  section.  ETA  shall  accept  the 
attestation  for  filing,  provide 
notification  to  the  INS  office  having 
jurisdiction  over  the  location  where 
longshore  work  will  be  performed,  and 
return  to  the  employer,  or  the 
employer's  agent  or  representative  at  a 
U.S.  address,  one  copy  of  the  attestation 
form  submitted  by  the  employer,  with 
ETA's  acceptance  indicated  thereon. 
Before  using  alien  crewmembers  to 
perform  the  longshore  work  attested  to 
on  Form  ETA  9033-A,  the  employer 
shall  make  a  bona  fide  request  for  and 
employ  United  States  longshore  workers 
who  are  qualified  and  available  in 
sufficient  numbers  pursuant  to 

§§ .n34  and .535. 

Where  such  a  request  for  dispatch  af 
United  States  longshore  workers  is 
unsuccessful,  eithor  in  whole  or  in  part, 
any  use  of  alien  crewmembers  to 
perform  longshore  activity  shall  be  in 
accordance  with  INS  regulations. 

(2)  IXDL  is  not  the  guarantor  of  the 
accuracy,  truthfulness  or  adequacy  of  an 
attestation  accepted  for  filing. 

(bl  Unacceptable  attestations.  ET.\ 
shall  not  accept  an  attestation  for  fifing 
and  shall  return  such  attestation  to  the 
employer,  or  the  employer's  agent  or 
representative  at  a  U.S.  address,  when 
any  one  of  the  following  conditions 
exists: 


(1)  When  the  Form  ETA  9033-A  is  not 
properly  filled  out.  Examples  of 
improperly  filled  out  Form  ETA  9033- 
A's  include  instances  where  the 
employer  has  neglected  to  check  all  the 
necessary  hexes,  where  the  employer 
has  failed  to  include  the  name  of  any 
port,  city,  or  other  geographical 
reference  point  where  longshore  work  is 
to  be  performed,  or  where  the  employer 
has  failed  to  sign  the  attestation  or  to 
designate  an  agent  in  the  United  States. 

(2)  When  the  Form  ETA  9033-A  with 
accompanying  documentation  is  not 
received  by  ETA  at  least  30  days  prior 
to  the  first  performance  of  the  longshore 
activity,  unless  the  employer  is  claiming 
that  it  could  not  have  reasonably 
anticipated  the  need  to  file  the 
attestation  for  that  location  at  that  time, 
and  has  included  documentation  which 
supports  this  contention,  and  ETA  has 
found  the  claim  to  be  valid. 

(3)  When  the  Form  ETA  9033-A  does 
not  include  accompanying 
documentation  for  the  requirement  set 
forth  at  § .537. 

(4)  When  the  accompanying 
.documentation  submitted  by  the 
employer  and  required  by 

§ .537,  on  its  face,  is 

inconsistent  with  that  section.  Examples 
of  such  a  situation  include  an  instance 
where  the  Form  ETA  9033-A  indicates 
that  the  longshore  work  will  be 
performed  at  a  particular  private  dock 
and  the  documentation  required  under 
(he  notice  attestation  element  indicates 
that  notice  was  provided  to  an  operator 
of  a  different  private  dock,  or  where  the 
longshore  work  is  to  be  performed  at  a 
particular  time  and  location  in  the  State 
of  Alaska  and  the  notice  of  filing 
provided  to  quaUfied  labor 
organizations  and  contract  stevedoring 
companies  indicates  that  the  longshore 
work  is  to  be  performed  at  a  different 
time  and/or  location. 

(5)  When  t.he  Administrator,  Wage 
and  Hour  Division,  has  notified  ETA,  in 
writing,  after  an  investigation  pursuant 
to  subpart  G  of  this  part,  that  a  cease  and 
desist  order  has  been  issued  p;;:  -uant  to 
subpart  G  of  this  part,  with  respect  to 
the  attesting  employer's  performance  of 
longshore  work  at  a  particular  location 
in  the  State  of  Alaska,  in  violation  of  a 
previously  accepted  attestation. 

(R)  When  the  Administrator,  Wage 
and  Hour  Division,  has  notified  ETA,  in 
writing,  after  an  investigation  pursuant    ■ 
to  subpart  G  of  this  part,  that  the 
particular  employer  has  misrepresented 
or  failed  to  comply  with  an  attestation 
previously  submitted  and  accepted  for 
filing,  but  in  no  case  for  a  period  of 
more  than  one  year  after  the  date  of  the 
Administrator's  notice  and  provided 
that  INS  has  not  advised  ETA  that  the      i 
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ubmission.  If  the  attestation  is 
for  filing  pursuant  to 
(b)  of  this  section,  ETA  shall 
the  employer,  or  the 
s  agent  or  representative,  at  a 
the  attestation  form  aud 
ing  documentation 
by  the  employer.  ETA  shall 
employer,  in  writing,  of  the 
that  the  attestation  is 
able.  When  an  attestation  is 
be  unacceptable  pursuant  to 
(b)(l),(2).  (3),  or(4)ofthis 
he  employer  may  resubmit  the 
attestation  with  the  proper 

ion.  When  an  attestation  is 
be  unacceptable  pursuant  to 
(b)(5).  (6),  or  (7)  of  this 
d  returned,  such  action  shall 
decision  of  the  Secretary  of 


.539    Effective  date  and  validity 
of  filed  attestations  for  locations  In  Alaska. 

An  attestation  is  filed  and  effective  as 
of  the  di  te  it  is  accepted  and  signed  by 
the  regie  nal  certifying  officer.  Such 
attestati  m  is  valid  for  the  12-month 
period  beginning  on  the  date  of 
acceptai  ce  for  filing,  unless  suspended 
or  inval  dated  pursuant  to 

§ .540  of  this  part.  The  filed 

attestati  m  expires  at  the  end  of  the  12- 
month  period  of  validity. 

.540    Suspension  or  invalidation 
of  filed  attestations  for  locations  in  Alaska. 

Suspension  or  invalidation  of  an 
attestati  )n  may  result  from  enforcement 
action(s  under  subpart  G  of  this  part 
[i.e.,  invBstigation(s)  conducted  by  the 
Admini  trator  or  cease  and  desist 
order(-;l  issued  by  the  Administrator 
regardir  g  the  employer's 
misrepr  'sentation  in  or  failure  to  carry 
out  its  a  testation);  or  from  a  discovery 
by  ETA  that  it  made  an  error  in 
acceptir  g  the  attestation  because  such 
attestatipn  falls  within  one  of  the 

set  forth  in  § .538(b). 


of  Wage  and  Hour  Division 
Jpon  the  determination  of  a 
under  subpart  G  of  this  part, 
iaistrator  shall,  pursuant  to 
_.665(b),  notify  the  Attorney 
General  of  the  violation  and  of  the 
Admini  jtrator's  notice  to  ETA. 

(b)  Re  suit  of  ETA  action.  If,  after 
acceptii  g  an  attestation  for  filing,  ETA 


finds  that  the  attestation  is  unacceptable 
because  it  falls  within  one  of  the 

categories  set  forth  at  § .538(b) 

and.  as  a  result,  ETA  suspends  or 
invalidates  the  attestation,  ETA  shall 
notify  the  Attorney  General  of  such 
suspension  or  invalidation  and  shall 
return  a  copy  of  the  attestation  form  to 
the  employer,  or  the  employer's  agent  or 
representative  at  a  U.S.  address.  ETA 
shall  notify  the  employer,  in  writing,  of 
the  reason(s)  that  the  attestation  is 
.suspended  or  invalidated. 

§ .541    Withdrawal  of  accepted 


anestations  for  locations  in  Alaska. 

(a)  An  employer  who  has  submitted 
an  attestation  which  has  been  accepted 
for  filing  may  withdraw  such  attestation 
at  any  time  before  the  12-month  period 
of  its  validity  terminates,  unless  the 
Administrator  has  found  reasonable 
cause  under  subpart  G  to  commence  an 
investigation  of  the  particular 
attestation.  Such  withdrawal  may  be 
advisable,  for  example,  when  the 
employer  learns  that  the  country  in 
which  the  vessel  is  registered  and  of 
which  nationals  of  such  country  hold  a 
majority  of  the  ownership  interest  in  the 
vessel  has  been  removed  from  the  non- 
reciprocity  list  (which  means,  for 
purposes  of  this  section.  Prohibitions  on 
longshore  work  by  U.S.  nationals;  listing 
by  country  at  22  CFR  89.1).  In  that 
event,  an  attestation  would  no  longer  be 
required  under  subpart  F  of  this  part, 
since  upon  being  removed  from  the  non- 
reciprocity  list  the  performance  of 
longshore  work  by  alien  crewmembers 
would  be  permitted  under  the 
reciprocity  exception  at  sec.  258(e)  of 
the  Act  (8  U.S.C.  1288(e)).  Requests  for 
withdrawals  shall  be  in  writing  and 
shall  be  directed  to  the  regional 
certifying  officer. 

(b)  Withdrawal  of  an  attestation  shall 
not  affect  an  employer's  liability  with 
respect  to  any  failure  to  meet  the 
conditions  attested  to  which  took  place 
before  the  withdrawal,  or  for 
misrepresentations  in  an  attestation. 
However,  if  an  employer  has  not  yet 
performed  the  longshore  activities  at  the 
location(s)  in  question,  the 
Administrator  shall  not  find  reasonable 
cause  to  investigate  unless  it  is  alleged, 
and  there  is  reasonable  cause  to  believe, 
that  the  employer  has  made 
misrepresentations  in  the  attestation  or 
documentation  thereof,  or  that  the 
employer  has  not  in  fact  given  the 
notice  attested  to. 

Public  Access 


.550    Public  access. 


ETA 


(a)  Public  examination  at  ETA. 
shall  make  available  for  public 
examination  in  Washington,  DC,  a  list  of 


employers  which  have  filed  attestations 
under  this  subpart,  and  for  each  such 
employer,  a  copy  of  the  employer's 
attestation  and  accompanying 
documentation  it  has  received. 

(b)  Notice  to  public.  ETA  periodically 
shall  publish  a  list  in  the  Federal 
Register  identifying  under  this  subpart 
employers  which  have  submitted 
attestations;  employers  which  have 
attestations  on  file;  and  employers 
which  have  submitted  attestations 
which  have  been  found  unacceptable  for 
filing. 

(Approved  by  the  Office  of  Management  ami 
Budget  under  Control  No.  1205-0309) 

Appendix  A  to  Subpart  F— U.S. 
Seaports 

The  list  of  224  seaports  includes  all  maJDr 
and  most  smaller  ports  serving  ocean  and 
Great  Lakes  commerce. 

North  Atlantic  Range 

Bucksport,  ME 
Eastport,  ME 
Portland,  ME 
Sears  port,  ME 
Portsmouth,  NH 
Boston,  MA 
Fall  River,  MA 
New.  Bedford,  MA 
Providence.  RI 
Bridgeport.  CT 
New  Haven,  CT 
New  London.  CT 
Albany,  NY 
NewYork,  NY/N) 
Camden,  N) 
Gloucester  City,  N) 
Paulsboro,  N) 
Chester,  PA 
Marcus  Hook,  PA 
Philadelphia.  PA 
Delaware  City.  DE 
Wilmington,  DE 
Baltimore,  MD 
Cambridge,  MD 
Alexandria,  VA 
Chesapeake,  VA 
Hopewell,  VA 
Newport  News,  VA 
Norfolk,  VA 
Portsmouth,  VA 
Richmond,  VA 

South  Atlantic  Range 

Morehead  City,  NC 
Southport,  NC 
Wilmington,  NC 
Charleston,  SC 
Georgetown,  SC 
Port  Royal,  SC 
Brunswick,  GA 
Savannah,  GA 
St.  Mary,  GA 
Cocoa.  FL 

Fernandina  Beach.  FL 
Fort  Lauderdale.  FL 
Fort  Pierce,  FL 
Jacksonville,  FL 
Miami.  FL 
Palm  Beach.  FL 
Port  Canaveral,  FL 


Port  Everglades,  FL 
Riviera,  FL 
Aguadilla,  PR 
Ceiba,  PR 
Guanica,  PR 
Guayanilla,  PR 
Humacao,  PR 
Jobos,  PR 
Mavaguez,  PR 
Police,  PR 
San  Juan,  PR 
Vieques,  PR 
Yabucoa,  PR 
.Alucroix,  VI 
Charlotte  Amalie.  VI 
Christiansted,  VI 
Frederiksted.  VI 
Limetree  Bay,  VI 

North  Pacific  Range 

Astoria,  OR 

Bandon.  OR 

Columbia  City,  OR 

Coos  Bay,  OR 

Mapleton,  OR 

Newport,  OR 

Portland,  OR  • 

Rainier,  OR 

Reedsport,  OR 

St.  Helens,  OR 

Toledo,  OR 

Anacortes,  WA 

Bellingham,  WA 

Edmonds  (Edwards  Point),  WA 

Everett,  WA 

Ferndale,  WA 

Friday  Harbor,  WA 

Grays  Harbor,  WA 

Kalama,WA 

Longview,  WA 

Olvmpia,  WA 

Point  Wells,  WA 

Portage,  WA 

Port  Angeles.  WA 

Port  Gamble.  WA 

Port  Townsend.  WA 

Raymond,  WA 

Seattle,  WA 

Tacoma.  WA 

Vancouver,  WA 

Willapa  Harbor,  WA 

Winslow,  WA 

Great  Lakes  Range 

Duluth,  MN 
Silver  Bay.  MN 
Green  Bay.  WI 
Kenosha,  WI 
Manitowoc,  WI 
Milwaukee,  WI 
Sheboygan,  WI 
Superior,  WI 
Alpena,  MI 
Bay  City,  MI 
Detroit,  MI 
De  Tour  Village,  MI 
Essexville,  MI 
Ferrysburg.  MI 
Grand  Haven,  MI 
Marine  City,  MI 
Muskegon,  MI 
Port  Huron,  MI 
Presque  Isle,  MI 
Rogers  City,  MI 
Saginaw,  MI 
Sault  Ste  Marie,  MI 


Chicago,  IL 
Ashtabula,  OH 
Cincinnati.  OH 
Cleveland.  OH  • 
Conneaut.  OH 
Fairport.  OH . 
Huron.  OH 
Lorain,  OH 
Sandusky,  OH 
Toledo.  OH 
Erie,  PA 
Buffalo,  NY 
Odgensburg,  NY 
Oswego,  NY 
Rochester.  NY 
Burns  Harbor,  IN 
E.  Chicago,  I.NI 
Can,',  IN 

Gulf  Coast  Range 

Panama  City,  FL 

Pensacola,  FL 

Port  Manatee.  FL 

Port  St.  Joe.  FL 

Tampa,  FL 

Mobile.  AL 

Gulfport,  MS 

Pascagoula,  MS 

Baton  Rouge,  LA 

Gretna,  LA 

Lake  Charles.  LA 

Louisiana  Offshore  Oil  Port,  LA 

New  Orleans,  LA 

Beaumont,  TX 

Brownsville,  TX 

Corpus  Christi,  TX 

Freeport,  TX 

Galveston,  TX 

Harbor  Island,  TX 

Houston.  TX 

Orange,  TX 

Port  Arthur.  TX 

Port  Isabel,  TX 

Port  Lavaca,  TX 

Port  Neches.  TX 

Sabine.  TX 

Texas  City,  TX 

South  Pacific  Range 

Alameda.  GA 
Antioch.  CA 
Benicia,  CA 
Carlsbad,  CA 
Carpinteria,  CA 
Crockett.  CA 
El  Segundo,  CA 
Eureka.  CA 
Estero  Bay,  CA 
Gaviota,  CA 
Huntington  Beach,  CA 
Long  Beach.  CA 
Los  Angeles,  CA 
Mandalay  Beach,  CA 
Martinez.  CA  -- 

Moss  Landing,  CA 
Oakland,  CA 
Pittsburg.  CA 
Port  Costa.  CA 
Port  Hueneme.  CA 
Port  San  Luis,  CA 
Redwood  City.  CA 
Richmond.  CA 
Sacramento.  CA 
San  Diego.  CA 
San  Francisco.  CA 
Selby.  CA 


Stockton,  CA 
Valle)0.  UA 
Ventura,  CA 
Barbers  Point.  HI 
Hilo,  HI 
Honolulu.  HI 
Kahului,  HI 
Kaunakakai,  HI 
Kawaihae,  HI 
Nawiliwili,  HI 
Port  Allen,  HI 

Subpart  G — Enforcement  of  the 
Limitations  Imposed  on  Employers 
Using  Alien  Crewmembers  for 
Longshore  Activities  In  U.S.  Ports 

_.600    Enforcement  Authority  of 


Administrator,  Wage  and  Hour  Division. 

(a)  The  Administrator  shall  perform 
all  the  Secretary's  investigative  and 
enforcement  functions  under  section 
258  of  the  INA  (8  U.S.C.  1288)  and 
subparts  F  and  G  of  this  part. 

(b)  The  Administrator,  pursuant  to  a 
complaint,  shall  conduct  such 
investigations  as  may  be  appropriate 
and,  in  connection  therewith,  enter  and 
inspect  such  places  and  such  records 
(and  make  transcriptions  or  copies 
thereof),  question  such  persons  and 
gather  such  information  as  deemed 
necessary  by  the  Administrator  to 
determine  compliance  regarding  the 
matters  which  are  the  subject  of  the 
investigation. 

(c)  An  employer  being  investigated 
shall  make  available  to  the 
Administrator  such  records, 
information,  persons,  and  places  as  the 
Administrator  deems  appropriate  to 
copy,  transcribe,  question,  or  inspect. 
No  employer  subject  to  the  provisions  of 
section  258  of  the  INA  (8  U.S.C.  1288) 
and  subparts  F  and  G  of  this  part  shall 
interfere  with  any  official  of  the 
Department  of  Labor  performing  an 
investigation,  inspection  or  law 
enforcement  function  pursuant  to  8 
U.S.C.  1288  or  subpart  F  or  G  of  this 
part.  Any  such  interference  shall  be  a 
violation  of  the  attestation  and  subparts 
F  and  G  of  this  part,  and  the 
Administrator  may  take  such  further 
actions  as  the  Administrator  considers 
appropriate.  (Note:  Federal  criminal 
statutes  prohibit  certain  interference 
with  a  Federal  officer  in  the 
p>erfonnance  of  official  duties.  18  U.S.C. 
Ill  and  18  U.S.C.  1114.) 

(d)(  1)  An  employer  subject  to 
subparts  F  and  G  of  this  part  shall  at  all 
times  cooperate  in  administrative  and 
enforcement  proceedings.  No  employer 
shall  intimidate,  threaten,  restrain, 
coerce,  blacklist,  discharge,  retaliate,  or 
in  any  manner  discriminate  against  any 
person  because  such  person  has: 

(i)  Filed  a  complaint  or  appeal  under 
or  related  to  section  258  of  the  INA  (8 


3970 


U.S.C.  1^8)  or  subpart  F  or  G  of  this 
part; 

(ii)  TesI 


ified  or  is  about  to  testify  in 
proceeding  under  or  related  to 

3oftheINA(8U.S.C.  1288) 
F  or  G  of  this  part: 
Exercised  or  asserted  on  behalf  of 
herself  or  others  any  right  or 
afforded  bv  section  258  of  the 
.C.  1288)  or  subpart  F  or  G 
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any 
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lo  isulted  with  an  employee  of  a 

program  or  an  attorney 

related  to  section  258  of  the 

subpart  F  or  G  of  this  part  or 

DOL  regulation  promulgated 

to  8  U.S.C.  1288. 

event  of  such  intimidation 
t  as  are  described  in 
(d)(1)  of  this  section,  the 
shall  be  a  violation  of  the 

and  subparts  F  and  G  of  this 
the  Administrator  may  take 
actions  as  the 
s  ralor  considers  appropriate. 
Administrator  shall,  to  the 
;sible  under  existing  law, 

confidentiality  o£any  person 
ides  information  to  the 

in  confidence  in  the  course 
ion  or  otherwise  under 
or  G  of  this  part.  However, 
ity  will  not  be  afforded  to 
^lainant  or  to  information 
by  the  complainant. 


60S    Complaints  and 
ive  procedures. 
Administrator,  through  an 
ion,  shall  determine  whether  a 
.„  to  make  a  finding  that: 
attesting  employer  has — 
ed  to  meet  conditions  attested 


Investiga 

(a)Th 
investigit 
basis  exi  sts 

(l)An 

(i)  Fni 
to;  or 

(ii)  Mirepresented  a  material  fact  in 
an  attest  ition 


1  "ederal  criminal  statutes  provide 
of  up  to  StO.OOO  and/or 
prisonlnent  of  up  to  5  years  for  knowing 

submission  of  false  statements  to 
Fedettl  Government.  18  U.S.C  1001;  sec 
C.  1546.);  or 


US.l 


he  case  of  an  employer 
under  the  automated  vessel 
to  the  prohibition  on  utilizing 
remembers  to  perform 

activity(ies)  at  a  U.S.  port,  the 


0  e 


er— 


tie 


lizing  alien  crewmemberfs)  to 
longshore  activity(ies)  at  a  port 

prevailing  practice  has  not 
ise  such  workers  for  such 
es);  or 

itilizing  alien  crewmember(s)  to 
longshore  activities: 
Eh^ring  a  strike  or  lockout  in  the 
a  labor  dispute  at  the  U.S. 


of 
anil/or 
Wth 


intent  or  design  to  influence 
an  election  of  a  bargaining 


representative  for  workers  at  the  U.S. 
port;  or 

.  (3)  An  employer  failed  to  comply  in 
any  other  manner  with  the  provisions  of 
subpart  F  or  G  of  this  part. 

(b)  Any  aggrieved  person  or 
organization  may  file  a  complaint  of  a 
violation  of  the  provisions  of  subpart  F 
orG  of  this  part. 

(1)  No  particular  form  of  complaint  is 
required,  except  that  the  complaint  shall 
be  written  or,  if  oral,  shall  be  reduced 

to  writing  by  the  Wage  and  Hour 
Division  official  who  receives  the 
complaint. 

(2)  The  complaint  shall  set  forth 
sufficient  facts  for  the  Administrator  to 
detemime — 

(i)  Whether,  in  the  case  of  an  attesting 
employer,  there  is  reasonable  cause  to 
believe  that  particular  part  or  parts  of 
the  attestation  or  regulations  have  been 
violated;  or 

(ii)  Whether,  in  the  case  of  an 
employer  claiming  the  automated  vessel 
exception,  the  preponderance  of  the 
evidence  submitted  by  any  interested 
party  shows  that  conditions  exist  that 
would  require  the  employer  to  file  an 
attestation. 

(3)  The  complaint  may  be  submitted 
to  any  local  Wage  and  Hour  Division 
office;  the  addresses  of  such  offices  are 
found  in  local  telephone  directories. 
The  office  or  person  receiving  such  a 
complaint  shall  refer  it  to  the  office  of 
the  Wage  and  Hour  Division 
administering  the  area  in  which  the 
reported  violation  is  alleged  to  have 
occurred. 

(c)  The  Administrator  shall  determine 
whether  there  is  reasonable  cause  to 
believe  that  the  complaint  warrants 
investigation.  If  the  Administrator 
determines  that  the  complaint  fails  to 
present  reasonable  cause  for  an 
investigation,  the  Administrator  shall  so 
notify  the  complainant,  who  may 
submit  a  new  complaint,  with  such 
additional  information  as  may  be 
necessary.  There  shall  be  no  hearing 

pursuant  to  § .625  for  the 

Administrator's  determination  not  to 
conduct  an  investigation.  II  the 
Administrator  determines  that  an 
investigation  on  the  complaint  is 
warranted,  the  investigation  shall  be 
conducted  and  a  determination  issued 
within  180  calendar  days  of  the 
Administrator's  receipt  of  the 
complaint,  or  later  for  good  cause 
shown. 

(d)  In  conducting  an  investigation,  the 
Administrator  may  consider  and  make 
part  of  the  investigation  file  any 
evidence  or  materials  that  have  been 
compiled  in  any  previous  investigation 
regarding  the  same  or  a  closely  related 
matter. 


(e)  In  conducting  an  investigation 
under  an  attestation,  the  Administrator 
shall  take  into  consideration  the 
employer's  burden  to  provide  facts  and 
evidence  to  establish  the  matters 
asserted.  In  conducting  an  investigation 
regarding  an  employer's  eligibility  for 
the  automated  vessel  exception,  the 
Administrator  shall  not  impose  the 
burden  of  proof  on  the  employer,  but 
shall  consider  all  evidence  from  any 
interested  party  in  determining  whether 
the  employer  is  not  eligible  for  the 
exception. 

(f)  In  an  investigation  regarding  the 
use  of  alien  crewmembers  to  perform 
longshore  activity(ies)  in  a  U.S.  port 
(whether  by  an  attesting  employer  or  by 
an  employer  claiming  the  automated 
vessel  exception),  the  Administrator 
shall  accept  as  conclusive  proof  a 
previous  Departmental  determination, 
published  in  the  Federal  Register 
pursuant  to  §^____.670,  establishing 
that  such  use  of  alien  crewmembers  is 
not  the  prevailing  practice  for  the 
activity(ies)  and  U.S.  port  at  issue.  The 
Administrator  shall  give  appropriate 
weight  to  a  previous  Departmental 
determination  published  in  the  Federal 

Register  pursuant  to  § .670, 

establishing  that  at  the  time  of  such 
determination,  such  use  of  alien 
crewmembers  was  the  prevailing 
practice  for  the  activity(ies)  and  U.S. 
port  at  issue. 

(g)  When  an  investigation  has  been 
conducted,  the  Administrator  shall, 
within  the  time  period  specified  in 
paragraph  (c)  of  this  section,  issue  a 
written  determination  as  to  whether  a 
basis  exists  to  make  a  finding  stated  in 
paragraph  (a)  of  this  section.  The 
determination  shall  be  issued  and  an 
opportunity  for  a  hearing  shall  be 
afforded  in  accordance  with  the 
procedures  specified  in 

§ .625(d)  of  this  part. 

S .610    Automated  vessel 


exception  to  prohibition  on  utilization  of 
alien  crewn>ember(s)  to  perform  longstiore 
activity(ies)  at  a  U.S.  port 

(a)  The  Act  establishes  a  rebuttable 
presumption  that  the  prevailing  practice 
in  U.S.  ports  is  for  automated  vessels 
(i.e.,  vessels  equipped  with  automated 
self-  unloading  conveyor  belts  or 
vacuum-actuated  systems)  to  use  alien 
crewmembers  to  perform  longshore 
activity(ies)  through  the  use  of  the  self- 
unloading  equipment.  An  employer 
claiming  the  automated  vessel  exception 
does  not  have  the  burden  of  establishing 
eligibility  for  the  exception. 

(b)  In  the  event  of  a  complaint 
asserting  that  an  employer  claiming  the 
automated  vessel  exception  is  not 
eligible  for  such  exception,  the 


.Adiliinistrntor  shall  determine  whether 
the  pri'poiiderance  of  the  evidence 
submitted  bv  anv  interested  partv  shows 
that: 

(1)  It  is  not  the  prevailing  practice  at 
tlu'  U.S.  port  to  use  alien 
(.rewmeniher(s)  to  perform  the  longshore 
n(  tivity(ies)  through  the  use  of  the  self- 
unloading  equipment:  or 

(2)  The  employer  is  using  alien 
(.rewnienibers  to  perform  longshore 
n(;ti\ity(ies) — 

(!)  During  a  strike  or  Ipt.kout  in  the 
course  of  a  labor  dispute  at  the  U.S. 
port:  and/or 

(ii)  With  intent  or  design  to  influence 
an  election  of  a  bargaining 
representative  for  workers  at  the  U.S. 
port. 

(c)  In  making  the  prevailing  practice 
determination  required  by  paragraph 
(b)(1)  of  this  section,  the  Administrator 
shall  determine  whether,  in  the  12- 
month  period  preceding  the  date  of  the 
Administrator's  receipt  of  the 
complaint,  one  of  the  following 
conditions  existed: 

(1)  Over  fifty  percent  of  the  automated 
vessels  docking  at  the  port  used  alien 
crewmembers  for  the  activity  (for 
purposes  of  this  paragraph  (c)(1)  of  this 
section,  a  vessel  shall  be  counted  each 
time  it  docks  at  the  particular  port):  or 

(2)  Alien  crewmembers  made  up  over 
fifty  perc:ent  of  the  workers  who 
performed  the  activity  with  respect  to 
such  automated  vessels. 

(d)  An  interested  party,  complaining 
that  the  automated  vessel  exception  is 
not  applicable  to  a  particular  employer, 
shall  provide  to  the  Administrator 
evidence  such  as: 

(1)  A  written  summary  of  a  sur\ev  of 
the  experience  of  masters  of  automated 
vessels  which  entered  the  local  port  in 
the  previous  year,  describing  the 
practice  in  the  port  as  to  the  use  of  alien 
crewmembers; 

(2)  A  letter,  affidavit,  or  other  written 
statement  from  an  appropriate  local  port 
authority  regarding  the  use  of  alien 
crewmembers  to  perform  the  longshore 
activity  at  the  port  in  the  previous  vear: 

(3)  \Vritten  statements  from  collective 
bargaining  representatives  and/or 
shipping  agents  with  direct  knowledge 
of  practices  regarding  the  use  of  alien 
crewmembers  at  the  port  in  the  previous 
year. 

§ .615    Cease  and  desist  order. 


(a)  If  the  Administrator  determines 
that  reasonable  cause  exists  to  conduct 
an  investigation  with  respect  to  an 
attestation,  the  complainant  may  request 
that  the  Administrator  enter  a  cease  and 
desist  order  against  the  employer 
against  whom  the  complaint  is  lodged. 

(1)  The  request  for  a  cease  and  desist 
order  may.be  filed  along  with  the 


complaint,  or  may  be  filed 
subsequently.  The  request,  including  all 
accompanying  documents,  shall  be  filed 
in  duplicate  with  the  same  Wage  and 
Hour  Division  office  that  received  the 
complaint. 

(2)  No  particular  form  is  prescribed 
for  a  recjuest  for  a  cease  and  desist  order 
pursuant  to  this  paragraph  (a).  However, 
any  such  request  shall: 

(i)  Be  dated: 

(ii)  Be  typewritten  or  legibly  written: 

(iii)  Specify  the  attestation 
provision(s)  with  respect  to  which  the 
employer  allegedly  failed  to  comply 
and/or  submitted  mi.srepresentation(s) 
of  material  fact(s): 

(iv)  Be  accompaniwd  by  evidence  to 
substantiate  the  allegation{s)  of 
noncompliance  and/or 
misrepresentation; 

(v)  Be  signed  by  the  complaining 
party  making  the  reque.st  or  by  the 
authorized  representative  of  such  party; 

(vi)  Include  the  address  at  which  such 
complaining  party  or  authorized 
representative  desires  to  receive  further 
communications  relating  thereto. 

(3)  Upon  receipt  of  a  request  for  a 
cease  and  desist  order,  the 
Administrator  shall  promptly  notify  the 
employer  of  the  request.  The 
Administrator's  notice  shall: 

(i)  Inform  the  employer  that  it  may 
respond  to  the  request  and  meet  with  a 
Wage  and  Hour  Division  official  within 
14  calendar  days  of  the  date  of  the 
notice; 

(ii)  Be  served  upon  the  employer  by 
facsimile  transmission,  in  person,  or  bv 
certified  or  regular  mail,  at  the  address 
of  the  U.S.  agent  stated  on  the 
employers  attestation; 

(iii)  Be  accompanied  by  copies  of  the 
complaint,  the  request  for  a  cease  and 
desist  order,  the  evidence  submitted  by 
the  compltTiikint.  and  any  evidence  from 
other  investigation(s)  of  the  same  or  a 
closely  related  matter  which  the 
Administrator  may  incorporate  into  the 
record.  (.Any  such  evidence  from  other 
investigation(s)  shall  also  be  made 
available  for  examination  by  the 
complaining  party  at  the  Wage  and  Hour 
Division  office  which  issued  the  notice.) 

(4)  No  particular  form  is  prescribed 
for  the  employer's  response  to  the 
complaining  party's  request  for  a  cease 
and  desist  order  under  this  paragraph 
(a),  however,  any  such  response  shall; 

(i)  Be  dated: 

(ii)  Be  submitted  by  facsimile 
transmission,  in  person,  by  certified  or 
regular  mail,  or  by  courier  service  to  the 
Wage  and  Hour  Division  office  which 
issued  the  notice  of  the  request; 

(iii)  Be  received  by  the  appropriate 
Wage  and  Hour  Division  office  no  later 


than  14  calendar  days  from  the  date  of 
the  notice  of  the  request: 

(iv)  Be  typewritten  or  legibly  written; 

(v)  Explain,  in  any  detail  desired  by 
the  employer,  the  employer's  grounds  or 
reasons  as  to  why  the  Administrator 
should  deny  the  requested  cea.se  and 
desist  order; 

(vi)  Be  accompanied  by  evidence  to 
substantiate  the  employer's  grounds  or 
reasons  as  to  why  the  Administrator 
should  deny  the  requested  cease  and 
desist  order; 

(vii)  Specify  whether  the  employer 
desires  an  informal  meeting  with  a 
Wage  and  Hour  Division  official; 

(viii)  Be  signed  by  the  employer  or  its 
authorized  representative:  and 

(ix)  Include  the  address  at  which  the 
employer  or  its  authorized 
representative  desires  to  receive  further 
communications  relating  thereto,  if  such 
address  is  different  from  the  address  of 
the  U.S.  agent  stated  on  the  attestation. 

(5)  In  the  event  the  employer  requests 
a  meeting  with  a  Wage  and  Hour 
Division  official,  the  Administrator  shall 
provide  the  employer  and  the 
complaining  party,  or  their  authorized 
representatives,  an  opportunity  for  such 
a  meeting  to  present  their  views 
regarding  the  evidence  and  arguments 
submitted  by  the  parties.  This  shall  be 
an  informal  meeting,  not  subject  to  any 
procedural  rules.  The  meeting  shall  be 
held  within  the  14  calendar  days 
permitted  for  the  employer's  response  to 
the  request  for  the  cease  and  desist 
order,  and  shall  be  held  at  a  time  and 
place  set  by  the  Wage  and  Hour  Division 
official,  who  shall  notify  the  parties. 

(6)  After  receipt  of  the  employer's 
timely  response  and  after  any  informal 
meeting  which  may  have  been  held  with 
the  parties,  the  Administrator  shall 
promptly  issue  a  written  determination, 
either  denying  the  request  or  issuing  a 
cease  and  desist  order.  In  makina  the 
determination,  the  Administrator  shall 
consider  ail  the  evidence  submitted, 
including  any  evidence  from  the  same 
or  a  closely  related  matter  which  the 
Administrator  has  incorporated  into  the 
record  and  provided  to  the  employer.  If 
the  Administrator  determines  that  the 
complaining  party's  position  is 
supported  by  a  preponderance  of  the 
evidence  submitted,  the  Administrator 
shall  order  that  the  employer  cease  the 
activities  specified  in  the  determination, 
until  the  completion  of  the 
Administrator's  investigation  and  any 
subsequent  proceedings  pursuant  to 

§ .625  of  this  part,  unless  the 

prohibition  is  lifted  by  subsequent  order 
of  the  Administrator  because  it  is  later 
determined  that  the  employer's  position 
was  correct.  While  the  cease  and  desi.st 
order  is  in  effect.  ETA  shall  suspend  the 
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subject  atl  estation,  either  in  whole  or  in 
part,  and  ihall  not  accept  any 
subsequei  it  attestation  from  the 
employer  for  the  activity(ies)  and  U.S. 
port  or  lo4  ation  in  the  State  of  Alaska  at 
issue. 

(7)  The  Administrator's  cease  and 
desist  ord sr  shall  be  served  on  the 
employer  at  the  address  of  its 
designate  i  U.S.  based  representative  or 
at  the  adc  ress  specified  in  the 
employer  s  response,  by  facsimile 
transmiss  on,  personal  service,  or 
certified  nail. 

(b)  If  th  ;  Administrator  determines 
that  reasoiable  cause  exists  to  conduct 
an  investigation  with  respect  to  a 
complain  that  a  non-attesting  employer 
is  not  ent  tied  to  the  automated  vessel 
exception  to  the  requirement  for  the 
filing  of  ai  attestation,  a  complaining 
party  maj  request  that  the 
Admini.st  -ator  enter  a  cease  and  desist 
order  aga  nst  the  employer  against 
whom  th<  complaint  is  lodged. 

(1)  The  request  for  a  cease  and  desist 
order  ma;  ■  be  filed  along  with  the 
complain ;,  or  may  be  filed 
subsequently.  The  request,  including  all 
accompanying  documents,  shall  be  filed 
in  duplic  ite  with  the  same  Wage  and 
Hour  Div  sion  office  that  received  the 
complain ;. 

(2)  No  particular  form  is  prescribed 
for  a  request  for  a  cease  and  desist  order 
pursuant  to  this  paragraph.  However, 
any  such  request  shall: 

(i)Bed)ted: 

(ii)  Be  typewritten  or  legibly  written; 

(iii)  Specify  the  circumstances  which 
allegedly  require  that  the  employer  be 
denied  th  e  use  of  the  automated  vessel 
exceptior ; 

(iv)  Be  jccompanied  by  evidence  to 
substanti  Ite  the  allegation(s]; 

(v)  Be  !  igned  by  the  complaining 
party  ma  ;ing  the  request  or  by  the 
authorized  representative  of  such  party; 
and 

(vi)  Inc  ude  the  address  at  which  such 
complaining  party  or  authorized 
represent  ative  desires  to  receive  further 
commun  cations  relating  thereto. 

(3)  Up<  n  receipt  of  a  request  for  a 
cease  anc  desist  order,  the 

Adminisi  rator  shall  notify  the  employer 
of  the  ret  uest.  The  Administrator's 
notice  sh  ill: 

(i)  Info  -m  the  employer  that  it  may 
respond  I  o  the  request  and  meet  with  a 
Wage  an(  Hour  Ehvision  official  within 
14  calenc  ar  days  of  the  date  of  the 
notice; 

(ii)  Be  i«rved  upon  the  employer  by 
facsimile  transmission,  in  person,  or  by 
certified  or  regular  mail,  at  the 
employe!  's  last  known  address;  and 

(iii)  Be  accompanied  by  copies  of  the 
com  p  lair  t.  the  request  for  a  cease  and 
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desist  order,  the  evidence  submitted  by 
the  complainant,  and  any  evidence  from 
other  jnvestigation(s)  of  the  same  or  a 
closely  related  matter  which  the 
Administrator  may  incorporate  into  the 
record.  (Any  such  evidence  from  other 
investigation(s)  shall  also  be  made 
available  for  examination  by  the 
complaining  party  at  the  Wage  and  Hour 
Division  office  which  issued  the  notice.) 

(4)  No  particular  form  is  prescribed 
for  the  employer's  response  to  the 
complaining  party's  request  for  a  cease 
and  desist  order  under  this  paragraph 
(b).  However,  any  such  response  shall: 

(i)  Be  dated; 

(ii)  Be  submitted  by  facsimile 
transmission,  in  person,  by  certified  or 
regular  mail,  or  by  courier  service  to  the 
Wage  and  Hour  Division  office  which 
issued  the  notice  of  the  request; 

(iii)  Be  received  by  the  appropriate 
Wage  and  Hour  Division  office  no  later 
than  14  calendar  days  from  the  date  of 
the  notice  of  the  request; 

(iv)  Be  typewritten  or  legibly  written; 

(v)  Explain,  in  any  detail  desired  by 
the  employer,  the  employer's  grounds  or 
reasons  as  to  why  the  Administrator 
should  deny  the  requested  cease  and 
desist  order; 

(vi)  Be  accompanied  by  evidence  to 
substantiate  the  employer's  grounds  or 
reasons  as  to  why  the  Administrator 
should  deny  the  requested  cease  and 
desist  order; 

(vii)  Specify  whether  the  employer 
desires  an  informal  meeting  with  a 
Wage  and  Hour  Division  official; 

(viii)  Be  signed  by  the  employer  or  its 
authorized  representative;  and 

(ix)  Include  the  address  at  which  the 
employer  or  its  authorized 
representative  desires  to  receive  further 
communications  relating  thereto. 

(5)  In  the  event  the  employer  requests 
a  meeting  with  a  Wage  and  Hour 
Division  official,  the  Administrator  shall 
provide  the  employer  and  the 
complaining  party,  or  their  authorized 
representatives,  an  opportunity  for  such 
a  meeting  to  present  their  views 
regarding  the  evidence  and  arguments 
submitted  by  the  parties.  This  shall  be 
an  informal  meeting,  not  subject  to  any 
procedural  rules.  The  meeting  shall  be 
held  within  the  14  calendar  days 
permitted  for  the  employer's  response  to 
the  request  for  the  cease  and  desist 
order,  and  shall  be  held  at  a  time  and 
place  set  by  the  Wage  and  Hour  Division 
official,  who  shall  notify  the  parties. 

(6)  After  receipt  of  the  employer's 
timely  response  and  after  any  informal 
meeting  which  may  have  l)een  held  with 
the  parties,  the  Administrator  shall 
promptly  issue  a  written  determination, 
either  denying  the  request  or  issuing  a 
cease  and  desist  order.  If  the 


Administrator  determines  that  the 
complaining  party's  position  is 
supported  by  a  preponderance  of  the 
evidence  submitted,  the  Administrator 
shall  order  that  the  employer  cease  the 
use  of  alien  crewmembers  to  perform 
the  longshore  activity(ies)  specified  in 
the  order.  In  making  the  determination, 
the  Administrator  shall  consider  all  the 
evidence  submitted,  including  any 
evidence  from  the  same  or  a  closely 
related  matter  which  the  Administrator 
has  incorporated  into  the  record  and 
provided  to  the  employer.  The  order 
shall  remain  in  effect  until  the 
completion  of  the  investigation  and  any 
subsequent  hearing  proceedings 

pursuant  to  § .625  of  this  part, 

unless  the  employer  files  and  maintains 
on  file  with  ETA  an  attestation  pursuant 
to  ^  .520  of  this  part  or  unless 

the  prohibition  is  lifted  by  subsequent 
order  of  the  Administrator  because  it  is 
later  determined  that  the  employer's 
position  was  correct. 

(7)  The  Administrator's  cease  and 
desist  order  shall  be  served  on  the 
employer  or  its  designated 
representative  by  facsimile 
transmission,  personal  service,  or  by 
certified  mail  at  the  address  specified  in 
the  employer's  response  or,  if  no  such 
address  was  specified,  at  the  employer's 
last  known  address. 

§ .620.    Civil  money  penalties  and 


ot)>er  remedies. 

(a)  The  Administrator  may  assess  a 
civil  money  penalty  not  to  exceed 
S5,000  for  each  alien  crewmember  with 
respect  to  whom  there  has  been  a 
violation  of  the  attestation  or  subpart  F 
or  G  of  this  part.  The  Administrator  may 
also  impose  appropriate  remedylies). 

(b)  In  determining  the  amount  of  civil 
money  penalty  to  be  assessed,  the 
Administrator  shall  consider  the  type  of 
violation  committed  and  other  relevant 
factors.  The  factors  which  may  be 
considered  include,  but  are  not  limited 
to,  the  following: 

(1)  Previous  history  of  violation,  or 
violations,  by  the  employer  under  the 
Act  and  subpart  F  or  G  of  this  part; 

(2)  The  number  of  workers  affected  by 
the  violation  or  violations; 

(3)  The  gravity  of  the  violation  or 
violations; 

(4)  Efforts  made  by  the  violator  in 
good  faith  to  comply  with  the 
provisions  of  8  U.S.C.  1288(c)  and 
subparts  F  and  G  of  this  part; 

(5)  The  violator's  explanation  of  the 
violation  or  violations; 

(6)  The  violator's  commitment  to 
future  compliance;  and/or 

(7)  The  extent  to  which  the  violator 
achieved  a  financial  gain  due  to  the 
violation,  or  the  potential  financial  loss, 


[lolential  injury  or  adverse  effect  with 
respect  to  other  parties. 

(c)  The  civil  money  penalty,  and  any 
other  remedy  determined  by  the 
Administrator  to  be  appropriate,  are 
immediately  due  for  payment  or 
performance  upon  the  assessment  bv  the 
Administrator,  or  the  decision  by  an 
administrative  law  judge  where  a 
hearing  is  requested,  or  the  decision  bv 
tlie  Secretary  where  review  is  granted. 
The  employer  shall  remit  the  amount  of 
the  civil  money  penalty,  by  certified 
check  or  money  order  made  payable  to 
the  order.of  "Wage  and  Hour  Division. 
Labor."  The  remittance  shall  be 
delivered  or  mailed  to  the  Wage  and 
Hour  Division  office  for  the  area  in 
which  the  violations  occurred.  The 
performance  of  any  other  remedy 
prescribed  by  the  .Administrator  shall 
tollow  procedures  established  by  the 
Aciiniiiisfrator.  The  employer's  failure  to 
l^iy  the  civil  money  penalty,  or  to 
perform  any  other  remedy  prescribed  bv 
the  Administrator,  shall  result  in  the 
reie<:tion  by  ETA  of  any  future 
attestation  submitted  by  the  employer, 
until  such  payment  or  performance  is 
accomplished. 

§ .625    Written  notice,  service  and 

Federal  Register  publication  of 
Administrator's  determination. 

(a)  The  Administrator's 
determination,  issued  pursuant  to 

?! .605  of  this  part,  shall  be 

served  on  the  complainant,  the 
(employer,  and  other  known  interested 
parties  by  personal  .service  or  by 
certified  mail  at  the  parties'  last  known 
addresses.  Where  service  by  certified 
mail  is  not  accepted  by  the  party,  the 
.'\clministrator  may  exercise  discretion 
to  serve  the  determination  by  regular 
mail. 

(b)  Where  the  Administrator 
determines  the  prevailing  pra(.li<:e 
regarding  the  use  of  alien 
(:rewmember(s)  to  perform  longshore 
ai:tivity(ies)  in  a  U.S.  port  (whether  the 
Administrator's  investigation  involves 
an  employer  operating  under  an 
attestation,  or  under  the  automated 
ve.s,sel  exception),  the  Administrator 
shall,  simultaneously  with  issuance  of 
the  determination,  publish  in  the 
Federal  Register  a  notice  of  the 
determination.  Tlie  notice  shall  identify 
the  nctivity(ies),  the  U.S.  port,  and  the 
prevailing  practicjj  regarding  the  use  of 
alien  crewmembers.  The  notice  shall 
also  inform  interested  parties  ttiat  they 
n)ay  request  a  hearing  pursuant  to 

.  .630  of  this  part,  within  I'l 


(lavs  of  the  date  of  the  determination. 
f(  ITIie  Administrator  shall  file  with 
the  Diief  Administrative  Law  judge, 
I  :.S.  Department  of  Labor,  a  (.o|)v  of  the 


t:omplaint  and  the  Administrator's 
determination. 

(d)  The  Administrator's  written 
determination  required  by 
S .605  of  this  part  shall: 

(1)  Set  forth  the  determination  of  the 
Administrator  and  the  reason  or  reasons 
therefor,  and  in  the  case  of  a  finding  of 
violation(s)  by  an  attesting  employer, 
prescribe  any  remedies,  including  the 
amount  of  any  civil  money  penalties 
assessed  and  the  rea.son  therefor,  and/or 
any  other  remedies  required  for 
c:ompliance  with  the  employer's 
attestation. 

(2)  Inform  the  interested  parties  that 
they  may  request  a  hearing  pursuant  to 
§ .625  of  this  part. 

(1)  Inform  the  interested  parties  tfiat 
in  the  absence  of  a  timely  request  for  a 
hearing,  received  by  the  Chief 
Administrative  Law  Judge  within  15 
calendar  days  of  the  date  of  the 
determination,  the  determination  of  the 
Administrator  shall  become  final  and 
not  appealable. 

(4)  Set  forth  the  procedure  for 
requesting  a  hearing,  and  give  the 
address  of  the  Chief  Administrative  Law 
Judge  (with  whom  the  request  must  be 
filed)  and  the  representative(s)  of  the 
Solicitor  of  Labor  (upon  whom  copies  of 
the  request  must  he  served). 

(5)  Inform  the  parties  that,  pursuant  to 

tj .^.665.  the  Administrator  shall 

notify  LT.A  and  the  Attorney  General  of 
the  occurrence  of  a  violation  by  tlie 
attesting  employer  or  of  the  non- 
attesting  employer's  ineligibility  for  the 
automated  ves-sel  exception. 

§ .630    Request  for  hearing. 

(a)  .Any  interested  partv  desiring  to 
request  an  administrative  hearing  on  a 
determination  issued  pursuant  to 

t?!? .605  and .625  of  this 

jiart  shall  make  such  request  in  writing 
to  the  Chief  .Administrative  Law  Judge 
at  the  address  stated  in  the  notice  of 
determination. 

(b)  Interested  parties  may  request  a 
hearing  in  the  following  circumstances: 

(1)  The  complainant  or  any  other 
interested  party  may  request  a  hearing 
where  the  Administrator  determines, 
after  investigation,  that  there  is  no  basis 
for  a  finding  that  an  attesting  employer 
has  committed  violation(s)  or  that  the 
employer  is  eligible  for  the  automated 
vessel  exception.  In  such  a  pro<;eeding. 
the  reque.sting  party  and  the  employer 
shall  be  partie.s:  the  Administrator  may 
intervene  as  a  party  or  appear  as  amicus 
curiae al  any  lime  in  the  proceeding,  at 
the  Administrator's  discretion. 

(2)  The  employer  or  any  other 
interested  party  may  request  a  hearing 
where  the  Administrator  determines, 
ofier  investigation,  that  there  is  a  basis 


for  a  finding  that  an  attesting  employer 
has  committed  violation(s)  or  that  a 
non-  attesting  employer  is  not  eligible 
for  the  automated  vessel  exception.  In 
such  a  proceeding,  the  Administrator 
and  the  employer  shall  be  parties. 

(«:)  No  particular  form  is  prescribed 
for  any  request  for  hearing  permitted  bv 
this  section.  However,  any  such  request 
shall: 

(1)  Be  dated; 

(2)  Be  typewritten  or  legibly  written; 

(3)  Specify  the  issue  or  i.ssues  stated 
in  the  notice  of  determination  giving 
rise  to  such  request; 

(4)  State  the  specific  reason  or  reasons 
why  the  party  requesting  the  hearing 
believes  such  determination  is  in  error; 

(5)  Be  signed  by  the  party  making  the 
request  or  by  an  authorized 
representative  of  such  party;  and 

(6)  Include  the  address  at  which  such 
party  or  authorized  repre.sentative 
desires  to  receive  further 
communications  relating  thereto. 

(d)  The  request  for  such  hearing  must 
be  received  by  the  Chief  Administrative 
Law  Judge,  at  the  address  stated  in  the 
Administrator's  notice  of  determination, 
no  later  than  15  calendar  days  after  the 
dateof  the  determination.  An  interested 
party  that  fails  to  meet  this  15-dav 
deadline  for  requesting  a  hearing  may 
thereafter  participate  in  the  proceedings 
only  by  consent  of  the  administrative 
law  judge,  either  through  intervention 
as  a  party  pursuant  to  29  CFR  18.10  (b) 
through  (d)  or  through  participation  as 
an  amicus  curiae  pursuant  to  18  CFR 
18.12. 

(e)  The  request  may  be  filed  in  person. 
by  facsimile  transmi.ssion.  by  certified 
or  regular  mail,  or  by  courier  service. 
For  the  requesting  party's  protection,  if 
the  request  is  filed  by  mail,  it  should  be 
by  certified  mail.  If  the  request  is  filed 
by  facsimile  transmission,  the  original 
of  the  request,  signed  by  the  n^uestor 
or  authorized  representative,  shall  be 
filed  within  ten  days. 

(f)  Copies  of  the  request  for  a  hearing 
shall  be  sent  by  the  requestor  to  the 
Wa>>e  and  Hour  Division  official  who 
issued  the  Administrator's  notice  of 
determination,  to  the  representative(s) 
of  the  Solicitor  of  Labor  identified  in  the 
notice  of  determination,  and  to  all 
known  interested  parties. 

§ .635    Rules  of  practice  for 

administrative  law  judge  proceedings. 

(a)  Except  as  specifically  provided  in 
this  subpart,  and  to  the  extent  they  do 
not  conflict  with  the  provisions  of  this 
subpart,  the  "Rules  of  Practice  and 
Procedure  for  Administrative  Hearings 
Before  the  Office  of  Administrative  Law 
Judges"  established  by  the  Secretarv  at 
29  C:FR  part  18  shall  apply  to 
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§ .640    Service  and  computation  of 

time. 

(a)  Und  !r  this  subpart,  a  party  may 
serve  any  pleading  or  document  by 
regular  m;  il.  Service  on  a  party  is 
complete  jpon  mailing  to  the  last 
known  ad  dress  or,  in  the  case  of  the 
attesting  employer,  to  the  employer's 
designate*  representative  in  the  U.S.  No 
additiona  time  for  filing  or  respon.se  is 
authorized  where  service  is  by  mail.  In 
the  interest  of  expeditious  proceedings, 
the  administrative  law  judge  may  direct 
the  parties  to  serve  pleadings  or 
documents  by  a  method  other  than 
regular  miil. 

(b)  Two  (2)  copies  of  all  pleadings  and 
other  doc  iments  in  any  administrative 
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case  the  t 
busine.ss  ^ay. 

§ 645 


proceedin 

(a) 
for  a  hear 
accordance 
part,  the 
judge  sh 
adminif 


istiat 


case. 

(b)  Wit 
followinj! 
administi  ative 
interestet 
place  of 


proceeding  shall  be  served  on 


the  attorn  jys  for  the  Administrator.  One 
copy  shal  be  served  on  the  Associate 
Solicitor,  Division  of  Fair  Labor 
Standard* ,  Office  of  the  Solicitor,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue  ^  W.,  Washington.  DC  20210, 
and  one  c  apy  on  the  attorney 
represent  ng  the  Administrator  in  the 
proceed  irg. 

(c)  Tim  f  will  be  computed  beginning 
with  the  (  ay  following  the  action  and 
includes  ihe  last  day  of  the  period 
unless  it  is  a  Saturday,  Sunday,  or 
federally- abserved  holiday,  in  which 


me  period  includes  the  next 
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receipt  of  a  timely  request 
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given  at  least  fourteen  calendar  days' 
notice  of  such  hearing. 

(c)  The  date  of  the  hearing  shall  be  not 
more  than  60  calendar  days  from  the 
date  of  the  Administrator's 
determination.  Because  of  the  time 
constraints  imposed  by  the  Act,  no 
requests  for  postponement  shall  be 
granted  except  for  compelling  reasons. 
Even  if  such  reasons  are  shown,  no 
extension  of  the  hearing  date  beyond  60 
days  from  the  date  of  the 
Administrator's  determination  shall  be 
granted  except  by  consent  of  all  the 
parties  to  the  proceeding. 

(d)  The  administrative  law  judge  may 
prescribe  a  schedule  by  which  the 
parties  are  permitted  to  file  a  prehearing 
brief  or  other  written  statement  of  fact 
or  law.  Any  such  briefer  statement  shall 
be  served  upon  each  other  party  in 

accordance  with  § .640  of  this 

part.  Posthearing  briefs  will  not  be 
permitted  except  at  the  request  of  the 
administrative  law  judge.  When 
permitted,  any  such  brief  shall  be 
limited  to  the  issue  or  issues  specified 
by  the  administrative  law  judge,  shall  be 
due  within  the  time  prescribed  by  the 
administrative  law  judge,  and  shall  be 
served  on  each  other  party  in 

accordance  with  § .640  of  this 

part. 

(e)  In  reaching  a  decision,  the 
administrative  law  judge  shall,  in 
accordance  with  the'Act,  impose  the 
following  burden  of  proof — 

(1)  The  attesting  employer  shall  have 
the  burden  of  producing  facts  and 
evidence  to  establish  the  matters 
required  by  the  attestation  at  issue; 

(2)  The  burden  of  proof  as  to  the 
applicability  of  the  automated  vessel 
exception  shall  be  on  the  party  to  the 
hearing  who  is  asserting  that  the 
employer  is  not  eligible  for  the 
exception. 

(f)  The  administrative  law  judge 
proceeding  shall  not  be  an  appeal  or 
review  of  the  Administrator's  ruling  on 
a  request  for  a  cease  and  desist  order 
pursuant  to  § .615. 

§ .650    Decision  and  order  of 


administrative  law  iudge. 

(a)  Within  90  calendar  days  after 
receipt  of  the  transcript  of  the  hearing, 
the  administrative  law  judge  shall  issue 
a  decision.  If  any  party  desires  review 
of  the  decision,  including  judicial 
review,  a  petition  for  Secretary's  review 
thereof  shall  be  filed  as  provided  in 

§ .655  of  this  subpart.  If  a 

petition  for  review  is  filed,  the  decision 
of  the  administrative  law  judge  shall  be 
inoperative  unless  and  until  the 
Secretary  issues  an  order  affirming  the 
decision,  or,  unless  and  until  30 
calendar  days  have  pas.sed  after  the 


Secretary's  receipt  of  the  petition  for 
review  and  the  Secretary  has  not  issued 
notice  to  the  parties  that  the  Secretary 
will  review  the  administrative  law 
judge's  decision. 

(b)  The  decision  of  the  administrative 
law  judge  shall  include  a  statement  of 
findings  and  conclusions,  with  reasons 
and  basis  therefor,  upon  each  material 
issue  presented  on  the  recoia.  The 
decision  shall  also  include/an 
appropriate  order  which  may  affirm, 
deny,  reverse,  or  modify,  in  whole  or  in 
part,  the  determination  of  the 
Administrator;  the  reason  or  reasons  for 
such  order  shall  be  stated  in  the 
decision.  The  administrative  law  judge 
shall  not  render  determinations  as  to  the 
legality  of  a  regulatory  provision  or  the 
constitutionality  of  a  statutory 
provision. 

(c)  The  decision  shall  be  served  on  all 
parties  in  person  or  by  certified  or 
regular  mail. 

.655    Secretary's  review  of 


administrative  law  judge's  decision. 

(a)  The  Administrator  or  any 
interested  party  desiring  review  of  thfe 
decision  and  order  of  an  administrative 
law  judge  shall  petition  the  Secretary  to 
review  the  decision  and  order.  To  be 
effective,  such  petition  shall  be  received 
by  the  Secretary  within  30  calendar 
days  of  the  date  of  the  decision  and 
order.  Copies  of  the  petition  shall  be 
served  on  all  parties  and  on  the 
administrative  law  judge. 

(b)  No  particular  form  is  prescribed 
for  any  petition  for  Secretary's  review 
permitted  by  this  subpart.  However,  any 
such  petition  shall: 

(1)  Be  dated; 

(2)  Be  typewritten  or  legibly  written; 

(3)  Specify  the  issue  or  issues  stated 
in  the  administrative  law  judge  decision 
and  order  giving  rise  to  such  petition; 

(4)  State  the  specific  reason  or  reasons 
why  the  party  petitioning  for  review 
believes  such  decision  and  order  are  in 
error; 

(5)  Be  signed  by  the  party  filing  the 
petition  or  by  an  authorized 
representative  of  such  party; 

(6)  Include  the  address  at  which  such 
party  or  authorized  repre.sentative 
desires  to  receive  further 
communications  relating  thereto;  and 

(7)  Attach  copies  of  the  administrative 
law  judge's  decision  and  order,  and  any 
other  record  documents  which  wouhi 
assist  the  Secretary  in  determining 
whether  review  is  warranted. 

(c)  Whenever  the  Secretary 
determines  to  review  the  decision  and 
order  of  an  administrative  law  judge,  a 
notice  of  the  Secretary's  determination 
shall  be  served  upon  the  administrativtr 
law  judge  and  upon  all  parties  to  the 
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proceeding  within  30  calendar  days 
after  the  Secretary's  receipt  of  the 
petition  for  review. 

(d)  Upon  receipt  of  the  Secretary's 
notice,  the  Office  of  Administrative  Law 
judges  shall  within  fifteen  calendar  days 
forward  the  complete  hearing  record  to 
the  Secretary-. 

|e)  The  Secretary's  notii:e  may  specify: 

(1)  The  issue  or  issues  to  be  reviewed; 

(2)  The  form  in  which  submissions 
shall  be  made  by  the  parties  (^..g.. 
briefs):  and 

(3)  The  lime  within  which  su(  h 
submissions  shall  be  made. 

(f)  All  documents  submitted  to  the 
Secrefar>-  shall  be  filed  with  the 
Secretary  of  Labor.  U.S.  Department  of 
Labor,  VVashington.  DC  20210. 
Attention:  Executive  Director,  Office  of 
.administrative  Appeals,  room  S-4309 
.■\n  original  and  two  copies  of  all 
documents  shall  be  filed.  Documents  are 
not  deemed  filed  with  the  Se<:retar\- 
until  actually  received  by  the  Secretary. 
.Ml  docu.ments,  including  documents 
filed  by  mail,  shall  be  received  by  the 
Secretary-  either  on  or  before  the  due 
date. 

(g)  Copies  of  all  documents  filed  with 
the  Secretary  shall  be  served  upon  all 
other  parties  involved  in  the 
proceeding.  Ser\'ice  upon  the 
.Administrator  shall  be  in  accordance 
with  § .640(b)  of  this  part. 

(h)  The  Secretary's  final  decision  shall 
he  issued  within  180  calendar  days  from 
the  date  of  the  notice  of  intent  to  review. 
The  Secretary's  decision  shall  be  served 
upon  all  parties  and  the  administrative 
law  judge. 

(i)  Upon  issuance  of  the  Set:retary"s 
decision,  the  Secretary  shail  transmit 
the  entire  record  to  the  Chief 
Administrative  Law  Judge  for  custody 
pursuant  to  § .660  of  this  part. 

§ .660    Administrative  record. 


The  official  record  of  every  completed 
administrative  hearing  procedure 
provided  by  subparts  F  and  G  of  this 
part  shall  be  maintained  and  filed  under 
the  custody  and  control  of  the  Chief 
.Administrative  Law  Judge.  Upon  receipt 
of  a  complaint  seeking  review  of  the 
final  agency  action  in  a  United  States 
District  Court,  the  Chief  Administrative 
Law  Judge  shall  certify  the  olficial 
record  and  shall  transmit  such  record  to 
the  clerk  of  the  court. 

.665    Notice  to  the  Attorney 


General  and  the  Employment  and  Training 
Administration. 

(a)  The  Administrator  .shall  promptly 
notify  the  Attorney  General  and  ETA  of 
the  entry  of  a  cease  and  desist  order 

pursuant  to  § .615  of  this  part 

The  order  shall  remain  in  effect  until 


the  completion  of  the  Administrator's 
investigation  and  any  subsequent 

proceedings  pursuant  to  § .630 

of  this  part,  unless  the  Administrator 
notifies  the  Attorney  General  and  ET.A 
of  the  entry  of  a  subsequent  order  lifting 
the  prohibition. 

(1)  The  Attorney  General,  upon 
receipt  of  notification  from  the 
Administrator  that  a  cease  and  desist 
order  has  been  entered  against  an 
employer: 

(i)  Shall  not  permit  the  vessels  owned 
or  chartered  by  the  attesting  emplover  to 
use  alien  crewmembers  to  perform  the 
longshore  activity(ies)  at  the  port  or 
location  in  the  State  of  Alaska  specified 
in  the  cease  and  desi.st  order;  and 

(ii)  Shall,  in  the  case  of  an  employer 
seeking  to  utilize  the  automatt;d  vessel 
exception,  require  that  such  employer 
not  use  alien  crewmembers  to  perform 
the  longshore  activity(ies)  at  the  port  or 
location  in  the  State  of  Alaska  specified 
in  the  cease  and  desist  order,  without 
having  on  file  with  ETA  an  attestation 
pursuant  to  § .520  of  this  part. 

(2)  ETA.  upon  receipt  of  the 
Administrator's  notice  shall,  in  the  case 
of  an  attesting  employer,  suspend  the 
employer's  attestation,  either  in  whole 
or  in  part,  for  the  activity(ies)  and  port 
or  location  in  the  State  of  Alaska 
specified  in  the  cease  and  desist  order. 

(b)  The  Administrator  shall  notify  the 
Attorney  General  and  ETA  of  the  final 
determination  of  a  violation  by  an 
attesting  employer  or  of  the  ineligibility 
of  an  employer  for  the  automated  vessel 
exception,  upon  the  earlie.st  of  the 
following  events: 

(1)  Where  the  Administrator 
determines  that  there  is  a  basis  for  a 
finding  of  violation  by  an  attesting 
employer  or  a  finding  of 
nonapplicability  of  the  automated  vessel 
exception,  and  no  timely  request  for 
hearing. is  made  pursuant  to 

§ _.630  of  this  part; 

(2)  Where,  after  a  hearing,  the 
administrative  law  judge  issues  a 
decision  and  order  finding  a  violation 
by  an  attesting  employer  or  finding 
inapplicable  the  automated  vessel 
exception,  and  no  timely  petition  for 
review  to  the  Secretary  is  made 

pursuant  to  § .655  of  this  part: 

or 

(3)  Where  a  petition  for  review  is 
taken  from  an  administrative  law 
judge's  decision  finding  a  violation  or 
finding  inapplicable  the  automated 
vessef  exception,  and  the  Secretary 
either  declines  within  thirty  days  to 
entertain  the  appeal,  pursuant  to 

§ .655(c)  of  this  part,  or  the 

Secretary  affirms  the  administrative  law 
judge's  determination;  or 


(4)  Where  the  administrative  law 
judge  finds  that  there  was  no  violation 
by  an  attesting  employer  or  that  the 
automated  vessel  exception  does  apply, 
and  the  Secretary,  upon  review,  issues 

a  decision  pursuant  to  § .655  of 

this  part,  holding  that  a  violation  was 
committed  by  an  attesting  employer  or 
holding  that  the  automated  vessel 
exception  does  not  apply. 

(c)  TTie  Attorney  General,  upon 
receipt  of  notification  from  the 
Administrator  pursuant  to  paragraph  (b) 
of  this  section: 

(1)  Shall  not  permit  the  vessels  owned 
or  chartered  by  the  attesting  employer  to 
enter  any  port  of  the  U.S.  for  a  period 

of  up  to  one  year, 

(2)  Shall,  in  the  c-ase  of  an  employer 
determined  to  be  ineligible  for  the 
automated  vessel  exception,  thereafter 
require  that  such  employer  not  use  alien 
crewmembers(s)  to  perform  the 
longshore  activity(ies)  at  the  spetified 
port  or  location  in  the  State  of  Alaska 
without  having  on  file  with  ETA  an 

atte.station  pursuant  to  § .520  of 

this  part;  and 

(3)  Shall,  in  the  event  that  the 
Administrator's  notice  constitutes  a 
conclusive  determination  (pursuant  to 

§ .670)  that  the  prevailing 

practice  at  a  particular  U.S.  port  does 
not  permit  the  use  of  nonimmigrant 
alien  crewmembers  for  particular 
longshore  activity(ies),  thereafter  permit 
no  employer  to  use  alien  crewmembers 
for  the  particular  longshore  activity(ies) 
at  that  port. 

(d)  ETA.  upon  receipt  of  the 
Administrator's  notice  pursuant  to 
paragraph  (b)  of  this  section: 

(1)  Shall,  in  the  case  of  an  attesting 
employer,  suspend  the  employer's 
attestation,  either  in  whole  or  in  part, 
for  the  port  or  location  at  issue  and  for 
any  other  US.  port,  and  shall  not  accept 
for  filing  any  attestation  submitted  by 
the  employer  for  a  period  of  12  months 
or  for  a  shorter  period  if  such  is 
specified  for  that  employer  by  the 
Attorney  General;  and 

(2)  Shall,  if  the  Administrators  notice 
constitutes  a  conclusive  determination 

(pursuant  to  § .670)  that  the 

prevailing  practice  at  a  particular  U.S. 
port  does  not  permit  the  use  of  alien 
t:rewniembers  for  the  lon£;shore 
activity(ies),  thereafter  accept  no 
attestation  under  the  prevailing  practice 
exception  on  Form  ETA  9033  from  any 
employer  for  the  performance  of  the 
activity(ies)  at  that  port,  and  shall 
invalidate  any  current  attestation  under 
the  prevailing  practice  exception  on 
Form  ETA  9033  for  any  employer  for  the 
performance  of  the  activity(ies)  at  that 
port. 
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legister  a  notice  of  the 

's  determination  of  any 
on  regarding  the  prevailing 
or  the  use  of  alien 

for  particular  longshore 
es)  in  a  particular  U.S.  port 
under  an  attestation  or  under 

vessel  exception).  Where 
nistrator  has  determined  that 
iling  practice  in  that  U.S.  port 
permit  such  use  of  alien 

,  and  no  timely  request  for 
is  filed  pursuant  to 
_.630,  the  Administrator's 

shall  be  the  conclusive 

for  purposes  of  the  Act 
F  and  G  of  this  part;  the 
General  and  ETA  shall,  upon 
the  Administrator,  take  the 
Specified  in  § .665. 


fir  jm 


(b) 
pursuan 
hearing 
determi 
upon  thi 
adminis 
Federal 
decision 
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(1) 
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tie  Administrator  has 
determii  led  that  the  prevailing  practice 
in  that  L  S.  port  at  the  time  of  the 
investigi  tion  permits  such  use  of  alien 
crewmei  nbers,  the  Administrator  shall, 
in  any  si  ibsequent  investigation,  give 
that  dett  rmination  appropriate  weight, 
unless  tlie  determination  is  reversed  in 

proceed  ngs  under  § .630  or 

655. 


WHere  an  interested  party. 

to  § .630,  requests  a 


)n  the  Administrator's 
1  lation,  the  Administrator  shall, 
issuance  of  the  decision  of  the 
rative  law  judge,  publish  in  the 
Register  a  notice  of  the  judge's 
a"s  to  the  prevailing  practice  for 
ore  activity (ies)  and  U.S.  port 
if  the  administrative  law  judge: 
Relersed  the  determination  of  the 
I  trator  pubUshed  in  the  Federal 
Register  pursuant  to  paragraph  (a)  of 
sect  ion;  or 

Determines  that  the  prevailing 
for  the  particular  activity  in  the 
not  permit  the  use  of  alien 


do€s 

me  nbers. 


e  administrative  law  judge 
ermilies  that  the  prevailing  practice 
J  ort  does  not  permit  such  use  of 
en  wmembers,  the  judge's  decision 
the  conclusive  determination 
purp  OSes  of  the  Act  and  subparts  F 
this  part  (unless  and  until 
reversed  by  the  Secretary  on 
discreti(  inary  review  pursuant  to 

§ _.655).  The  Attorney  General 

and  ETi' .  shall  upon  notice  from  the 
Admini  itrafor.  take  the  actions  specified 
in  ^        I         .665. 


(d)  In  the  event  that  the  Secretary, 
upon  di  jcretionary  review  pursuant  to 

§ .655,  issues  a  decision  that 

reverse^the  administrative  law  judge  on 


a  matter  on  which  the  Administrator  has 
published  notices  in  the  Federal 
Register  pursuant  to  paragraphs  (a)  and 
(b)  of  this  section,  the  Administrator 
shall  publish  in  the  Federal  Register  a 
notice  of  the  Secretary's  decision  and 
shall  notifv  the  Attorney  General  and 
ETA. 

(1)  Where  the  Secretary  reverses  the 
administrative  law  judge  and 
determines  that,  contrary  to  the  judge's 
decision,  the  prevailing  practice  for  the 
longshore  activity(ies)  in  the  U.S.  port  at 
issue  does  not  permit  the  use  of  alien 
crewmembers,  the  Secretary's  decision 
shall  be  the  conclusive  determination 
for  purposes  of  the  Act  and  subparts  F 
and  G  of  this  part.  Upon  notice  from  the 
Administrator,  the  Attorney  General  and 
ETA  shall  take  the  actions  specified  in 

§ .665. 

(2)  Where  the  Secretary  reverses  the 
administrative  law  judge  and 
determines  that,  contrary  to  the  judge's 
decision,  the  use  of  alien  crewmembers 
is  permitted  by  the  prevailing  practice 
for  the  longshore  activity(ies)  in  the  U.S. 
port  at  issue,  the  judge's  decision  shall 
no  longer  have  the  conclusive  effect 
specified  in  paragraph  (b)  of  this 
section.  Upon  notice  from  the 
Administrator,  the  Attorney  General  and 
ETA  shall  cease  the  actions  specified  in 
§ .665. 

§ .675    Non-applicability  of  the 

Equal  Access  to  Justice  Act 

A  proceeding  under  subpart  G  of  this 
part  is  not  subject  to  the  Equal  Access 
to  Justice  Act,  as  amended,  5  U.S.C.  504. 
In  such  a  proceeding,  the  administrative 
law  judge  shall  have  no  authority  to 
award  attorney  fees  and/or  other 
litigation  expenses  pursuant  to  the 
provisions  of  the  Equal  Access  to  Justice 
Act. 

Adoption  of  the  Joint  Interim  Final 
Rule 

The  agency  specific  adoption  of  the 
joint  interim  final  rule,  which  appears  at 
the  end  of  the  common  preamble, 
appears  below: 

TITLE  20— EMPLOYEES'  BENEFITS 

CHAPTER  V— EMPLOYMENT  AND 
TRAINING  ADMINISTRATION. 
DEPARTMENT  OF  LABOR 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble.  Chapter  V  of  Title  20. 
Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  655— TEMPORARY 
EMPLOYMENT  OF  ALIENS  IN  THE 
UNITED  STATES 

1 .  The  Authority  citation  for  part  655 
is  revised  to  read  as  follows: 


Authority:  Section  655.0  issued  under  8 
U.S.C.  1101(a)(15)(H)  (i)  and  (ii),  1182  (m) 
and  (n),  1184. 1188,  and  1288  (c)  and  (d):  29 
U.S.C.  49  ef  seq.;sec.  3(c)(1),  Pub.  L.  101- 
238, 103  Stat.  2099.  2103  (8  U.S.C.  1182 
note);  sec.  221(a),  Pub.  L.  101-649,  104  Stat. 
4978,  5027  (8  U.S.C.  1184  note);  Pub.  L.  103- 
206, 107  Stat  2419;  and  8  CFR  214.2(h)(4)(i). 

Section  655.00  issued  under  8  U.S.C. 
1101(a)(15)(H)(ii),  1184.  and  1188;  29  US  C 
49  et  seq.;  and  8  CFR  214.2(h)(4)(i). 

Subparts  A  and  C  issued  under  8  U  S.C. 
n01(a)(15)(H)(ii)(b)  and  1184;  29  U  S.C.  49  t-t 
seq.: and  8  CFR  214.2(h)(4)(i). 

Subpart  B  issued  under  8  U.S.C. 
1101(a)(15}(H)(ii)(a),  1184,  and  1188:  and  29 
use.  49  et  seq. 

Subparts  D  and  E  issued  under  8  L "S  C. 
1101(a)(15)(H)(i)(a),  1182(m),  and  1184:  29 
use.  49  et  seq.:  and  sec.  3(c)(1),  Pub.  L. 
101-238.  103  Stat.  2099,  2103  (8  U  S.C  U«2 
note). 

Subparts  F  and  G  issued  under  8  L.S.t^ 
1184  and  1288  (c)  and  (d);  29  U.S.C.  49  H 
seq.:  and  Pub.  L.  103-206,  107  Stal  2419. 

Subparts  H  and  I  issued  under  8  I,"  S.C. 
1101(a)(15)(H)(i)(b),  1182(n).  and  1184:  29 
use.  49  et  seq.:  and  sec.  303(a)(8).  Pub.  L. 
102-232.  105  Stat.  1733,  1748  (8  L"  S  C   1182 
note). 

Subparts  J  and  K  issued  under  i9  U.S.C.  49 
et  seq:  and  sec.  221(a),  Pub.  L  101-649. 104 
Stat.  4978,  5027  (8  U.S.C.  1184  r.ce). 

2.  Part  655  is  amended  by  revising 
subparts  F  and  G  to  read  as  set  forth  in 
the  joint  interim  final  rule  al  the  end  of 
the  common  preamble. 

Subpart  F— Attestations  by  Employers 
Using  Alien  Crewmembers  tor  Longshore 
Activities  in  U.S.  Ports 

General  Provisions 

Sec. 

655.500  Purpose,  procedure  and 
applicability  of  subparts  F  and  G  of  ihis 
part. 

655.501  Overview  of  responsibilities. 

655.502  Definitions. 
655.510    Employer  attestations. 
655.520    Special  provisions  Tefaid'r.e 

automated  vessels.  i 

Alaska  Exception 

655.530  Special  provisions  regarding  tht- 
performance  of  longshore  activities  at 
locations  in  the  State  of  Alaska. 

655.531  Who  may  submit  attestations  (or 
locations  in  AJaska? 

655.532  Where  and  when  should 
attestations  be  submitted  for  locations  in 
Alaska? 

655.533  What  should  be  submitted  (or 
locations  in  Alaska? 

655.534  The  first  attestation  element  tor 
locations  in  Alaska:  Bona  fide  request  lor 
dispatch  of  United  States  longshore 
workers. 

655.535  The  second  attestation  element  to- 
locations  in  Alaska:  Employment  of 
United  States  longshore  workers. 

655.536  The  third  attestation  element  (or 
locations  in  Alaska:  No  intention  or 
design  to  influence  bargaining 
representative  election. 


655.537  The  fourth  attestation  element  for 
locations  in  Alaska:  Notice  of  filing. 

655.538  Actions  on  attestations  submitted 
for  filing  for  locations  in  Alaska. 

655.539  Effective  date  and  validity  of  filed 
attestations  for  locations  in  Alaska. 

655.540  Suspension  or  invalidation  of  filed 
attestations  for  locations  in  Alaska. 

655.541  Withdrawal  of  accepted 
attestations  for  locations  in  Alaska. 

Public  Access 

655.550    Public  access. 

Appendix  A  to  Subpart  F — U.S.  Seaports 

Subpart  G— Enforcement  of  the  Lirnitations 
Imposed  on  Employers  Using  Alien 
Crewmembers  for  Longshore  Activities  in 
U.S.  Ports 

Sec. 

655.600    Enforcement  authority  of 

Administrator,  Wage  and  Hour  Division. 
635.605     Complaints  and  investigative 

procedures. 
655.610    Automated  vessel  exception  to 

prohibition  on  utilization  of  alien 

crewmembers  to  perform  longshore 

activity(ies)  at  a  U.S.  port. 
655.615    Cease  and  desist  order. 
655.620    Civil  money  penalties  and  other 

remedies. 
655.625    Written  notice,  ser\ice  and  Federal 

Register  publication  of  Administrator's 

determination. 
655.630     Request  for  hearing. 
655.635    Rules  of  practice  for  administrative 

law  judge  proceedings. 
655.640     Service  and  computation  of  tifne. 
655.645     Administrative  law  judge 

proceedings. 
655.650    Decision  and  order  of 

administrative  law  judge. 
655.655     Secretary's  review  of 

administrative  law  judge's  decision. 
655.660    Administrative  record. 
655.665     Notice  to  the  Attorney  Genf^ral  and 

the  Employment  and  Training 

.Administration. 
635.670     Federal  Register  notice  of 

determination  of  prev.iiling  practice. 
655.675    Non-applicability  of  the  Equal 

Access  to  Justice  .'\ct. 
Signed  at  Washington.  DC,  this  6th  day  of 
j.inuary.  1995. 
Robert  B.  Reich, 
Sccrrtary  ofLalKir. 

TITLE  29— LABOR 

CHAPTER  V— WAGE  AND  HOUR  DIVISION. 
DEPARTMENT  OF  LABOR 

For  the  reasons  set  forth  in  the 
preamble,  part  506  of  Title  29,  Code  of 


Federal  Regulations,  is  amended  as 
follows: 

PART  506— ATTESTATIONS  BY 
EMPLOYERS  USING  ALIEN 
CREWMEMBERS  FOR  LONGSHORE 
ACTIVITIES  IN  U.S.  PORTS 

1.  The  authority  citation  for  part  506 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1288  (c)  and  (d). 

2.  Part  506  is  amended  by  revising 
subparts  F  and  G  to  read  as  set  forth  in 
the  joint  interim  final  rule  at  the  end  of 
the  common  preamble. 

Subpart  F — Attestations  by  Employers 
Using  Alien  Crewmembers  for  Longshore 
Activities  in  U.S.  Ports 

General  Provisions 

Sec. 

506.500  Purpose,  procedure  and 
applicability  of  subparts  F  and  G  of  this 
part. 

506.501  Over\'iew  of  responsibilities. 

506.502  Definitions. 
506.510     Employer  attestations. 
506.520    Special  provisions  regarding 

automated  vessels. 

Alaska  Exception 

506.530  Special  provisions  regarding  the 
performance  of  longshore  activities  at 
locations  in  the  State  of  .Alaska. 

506.531  Who  may  submit  attestations  for 
locations  in  Alaska? 

506.532  Where  and  when  should 
attestations  be  submitted  for  locations  in 
Alaska? 

.506.533     What  should  be  submitted  for 

locations  in  Alaska? 
.506.534    The  first  attestation  element  for 

locations  in  Alaska:  Bona  fide  request  for 

dispatch  of  L'nited  States  longshore 

workers.  •• 

506.535  The  second  attestation  element  for 
locations  in  Alaska:  Employment  of 
United  States  longshore  workers. 

506.536  The  third  attestation  element  for 
locations  in  .Maska:  No  intention  or 
design  to  influence  bargaining 
representative  election. 

506.537  The  fourth  attestation  element  for 
locations  in  .Alaska:  Notice  of  filing. 

506.538  A(  lions  on  attestations  submitted 
for  filing  for  locations  in  Alaska. 

506.539  Effet.tive  date  and  validity  of  filed 
attestations  for  locations  in  .Alaska. 

506.540  Suspension  or  invalidation  of  filed 
attestations  for  locations  in  Alaska. 


506.541    Withdrawal  of  accepted 

attestations  for  locations  in  Alaska. 

Public  Access 

506.550     Public  access. 

Appendix  A  to  Subpart  F — U.S.  Seaports 

Subpart  G — Enforcement  of  the  Limitations 
Imposed  on  Employers  Using  Alien 
Crewmembers  for  Longshore  Activities  in 
U.S.  Ports 

Sec. 

506.600    Enforcement  authority  of 

Administrator,  Wage  and  Hour  Division. 
306.605    Complaints  and  investigative 

procedures. 
506.610    Automated  vessel  exception  to 

prohibition  on  utilization  of  alien 

crewmembers  to  perform  longshore 

activity(ies)  at  a  U.S.  port. 
506.615    Cease  and  desist  order. 
506.620    Civil  money  penalties  and  other 

remedies.     - 
506.625    Written  notice,  service  and  Federal 

Register  publication  of  Administrator's 

determination. 
506.630     Request  for  hearing. 
506.635     Rules  of  practice  for  administrative 

law  judge  proceedings. 
506.640    Service  and  computation  of  time. 
506.645    Administrative  law  judge 

proceedings. 
506.650    Decision  and  order  of 

administrative  law  judge. 
506.655     Secretar\'s  review  of 

administrative  law  judge's  decision. 
506.660    Administrative  record. 
506.665     Notice  to  the  Attorney  General  and 

the  Employment  and  Training 

Admrnistration. 
506.670    Federal  Register  notice  of 

determination  of  prevailing  practice. 
506.675    Non-applicability  of  the  Equal 

Access  to  Justice  Act. 

Signed  at  Washington,  DC,  this  6th  day  of 
January.  1995. 
Robert  B.  Reich. 
Secretary  of  Labor. 

Appendix  B  (Not  To  Be  Codified  in  the 
CFR):  Form  ETA  9033-A 

Printed  below  is  a  copy  of  Form  ETA 
9033-A. 
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AttestatiOii  by  Employers  Using  Ai.en 
Crew  nembers  for  Longshore  Activities 
atLoi  :atlons  In  the  State  of  Alaska 


1.  fu'i  I  ega!  Name  of  CoTipAny 


2.  Hea' 
(No. 


3.  Teiei  "x^ne  (Area  Code  a".!}  Ki*Tv&«f) 


4.  N4.11 1  ol  Criie'  E«ec!j;i.e  0*fic»f 


8    EMP1  OYCR  ATTfcSTAlON  (Use  ar.a';^menI  il  additional  space  is  needed  ornnuftiple  locations  are  covered.) 


(a) 


n  (t» 


D    (e) 


9 
ac 

pro  gran 
oMhe 


Ihfi.ee; 
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U.S.  Department  of  Labor 

Employnr«n(  and  Training  Administration 
U.S.  Employment  Servic* 


quarers  Addfes* 

Si  ,  C'ly,  Towr,,  Stat*.  2'P  Code.  Coornry) 


S.  Nante  ol  U.S.  Agent 


OMB  Approval  No.  1205-03S2 
Expttet:  09/30/97 


6.  U.S.  Bu«iness  Address  of  Agent 
(NO.,  St.,  C'ty,  State,  ZIP  Code) 


7.  Teieprone  (Area  Code  and  Number) 


Fax  (Area  Code  and  Numtier ) 


It  1$  Bn*ic:sa;od  that  'ongsJ-cre  aciivitiss  will  be  pe'torn^d  at  the  following  times  and  locations  In  the  State  o'  Alaska  (Check 
•pprop^ate  buxfes)  bekm  !or  eaefi  activity  ot  longshore  work  to  be  performed): 

First  Pe-forTT^nce  of  Activity  («omh/Dey/Year)        Location  (name  of  port,  city,  or  other  geographical  reference  point) 


□  (i)        Loac  -g  ca  go 

□  (!:)     Operation  of  caigo^elated  equlp'T'e''r 


□  (li)        Unloading  cargo 

□  (iv)       Handling  of  mooring  lires 


Before  us  "g  a'.en  crewnien  to  perform  any  longshore  aaiviiy.  a  bona  fide  reQjes!  will  be  made  to  tfie  parties  to  whom  notice  has  been 
provided  uncer  ite.*^-  8(eK")  and  ()••)  below,  for  United  States  longshore  workers  who  are  qualified  and  available  in  suf^cient  numbers  to 
perform  l^«  lo.Tgiro'e  act-^'ry  aitfie  particular  time  and  location,  except  that: 

(i)  wi-erevei  two  or  nrvxe  extract  stevedoring  companies  have  signed  a  joint  collective  bargaining  ag'esment  with  a  labor  organization 
d8scr:t>ed  in  e(e)(i)  C*  cw.  the  request  for  longshore  workers  may  be  nr«<Je  lo  onfy  one  such  contract  stevedoring  company,  and 

(i!)  a  reouest  for  tongshore  t*orkers  to  an  operator  of  a  private  dock  may  be  made  only  for  longshore  work  to  be  poformed  at  that  dock 
and  or  7  ( t*-*  operator  m©e»  the  requi''emenis  of  section  32  of  the  Lonflshore  and  Harbor  Workers'  Ojmpensatioo  Act. 

Al!  U'-i'ed  '^•?v:«  kv-.-c'oe  ntj'kers  who  are  made  ava^^aSie  m  response  to  the  request  for  dispatch  as  attested  at  item  6(b)  above  and  wtv 
are  qu«;.;i.-d,  ava  iao*  i"^  s."  cWrrt  njr-bors  and  needed  fo  perlorm  the  tongsnore  activity  at  the  particular  time  an<J  tocation.  will  be 
omc'oyed  to  pertorri  sue r.  activity. 

The  use  cf  alien  crewnerrters  m  my  erripioy  to  pcform  any  longshore  activity  is  not  intended  or  designed  to  inT.uence  an  election  oJ  a 
bargaining  represen:atr««  for  wnxkers  in  the  State  of  Alaska. 

As  of  this  date,  notice  of  this  attestation  has  been  provided  to  (include  copies  of  actual  notices): 

(i)  Labor  organizations  which  have  been  recognized  as  exclusive  bargaining  represeniii'.ives  of  United  States  longs^K>^e  workers  and 
which  rr,ake  available  or  imer^  to  n\ake  available  tongshore  workers  to  the  particular  locat>on(s)  whe.'e  the  longshore  work  is  be 
pertorrr,ed, 

(«)  Cor?-  8c;  stevedty  i--:s  compe  t  es  which  emptoy  or  ia'eid  to  employ  Uniiad  States  longsfwre  workers  at  the  particular  k}cation(s)  where 
tr«  leg  '>;i-s  wc-rk  is  lo  be  performed;  anti 

(iii)  Operators  of  private  docks  v  which  workers  m  my  emptoy  will  perform  any  longshore  activity. 


DEC  >RAT 


T;ON  0"  EMPLOvc.?!.    Pursuarn  to  28  U.S.C.    174$,  I  declare  under  penalty  of  perjury  that  the  information  provided  on  this  form  and 
comppnymg  dc:u"-«niai;j'-,  is  true  and  correct   In  addition.  I  declare  tf^at  I  witi  comply  with  the  Depanment  of  Latxx  regulations  goverrwng  this 
and.  ir  p^rt'cjar.  that  i  win  make  this  attestation,  suppomng  documentation,  and  other  records.  Tiies  and  dociments  availabte  to  officials 
O^pa.tmeni.  upon  such  official's  request,  during  any  investigation  und«r  this  attestation  or  the  mwrtlgration  and  Nationality  Act. 


Signaii  re  of  Chief  Executve  Officer  (or  U.S.  Agent  or  Representative) 


Date 


FOR  U.p  GOVERNMENT  AGENCY  USE  ONLY:  By  vinue  Of  my  signature  below,  I  acknowledge  that  this  arestation  is  accepted  lor  filing  on 

(date)  and  will  be  va'id  tor  trie  longshore  activities  ai  locations  in  the  Si»:e  of  Alaska  herein  attested  to  f'om. 

(beginning  date)  f^.rough ^ (Cafe  twelve  months  from  beginning  dale). 


Signatufe  of  Acthorizec  30l  Official 
Subseq^nt  OCX  action:  Suspended 


ETA  Case  No. 


invaiidafed . 


Withdrawn  . 


anment  o'  Labor  is  rsn  the  gua-a-ic-  of  the  accuracy.  tru:hh;iness  or  adeojacv  of  an  a:'esia!ion  accepted  for  filing. 


Public  rkpon.ng  burden  for  this  coi'ection  of  information  is  esJinTated  to  average  3  hours  per  response,  including  the  lime  for  reviewing  insKuctions, 
searching  existing  data  sources,  geihering  and  maintaining  the  data  needed,  a.nd  connpleting  and  reviewing  the  collection  of  information.  Send 
cornmei  ts  regarding  this  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for  reducing  this  burden,  to  the 
Office  ol  \jS  Employment  Service,  Depanment  ot  Labor,  Room  N-4470  and/or  the  Office  of  iRM  Policy,  Department  of  Labor,  Room  N1301,  200 
Const.ivfion  Avenue.  N.W.,  Washington,  DC.  20210  (1205-0352). 


DO  NO  ■  SEND  THE  COMPLETED  FORM  TO  EITHER  OF  THESE  OFFICES 


ETA  9033-A    (Dec.  1994) 
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ATTESTATION  BY  EMPLOYERS  USING  ALIEN  CREWMEMBERS 

FOR  LONGSHORE  ACTIVITIES  AT  LCX:ATI0NS 

IN  THE  STATE  OF  ALASKA 

IMPORTANT:   READ  CAREFULLY  BEFORE  COMPLETING  FORM 

Submit  the  completed  original  Form  ETA  9033-A  with  accompanying  docLmentation  along  with  two  copies  ot  tfne  form  and  accompanying 
documentation.  Attestations  must  be  received  by  the  Department  of  Labor  no  later  than  30  days  prior  to  the  first  performance  of  the  longshore 
activity  (or  anytime  up  to  24  fxiurs  before  the  first  performance  of  the  activity,  upon  a  showing  that  the  err^loyer  could  not  have  reasonably 
anticipated  the  need  to  file  an  attestation  for  that  location  at  the  time).  Attestations  which  are  filed  less  than  30  days  prior  to  the  first 
oerformance  of  the  longshore  activity  must  Include  supporting  documentation  to  show  that  the  employer  could  not  have  reasonably  anticipated 
ifie  need  to  file  an  attestation  for  tf^t  location  at  that  tin^  Attestations  must  be  submitted  to  the  ETA  regional  office  at  nil  3rd  Ave.,  Suite 
900.  Seattle,  WA  98101. 

To  knowingly  fumlsh  any  false  Information  In  the  preparation  of  this  form  and  any  supporting  documentation  thereto,  or  to 
aid,  abet  or  counsel  another  to  do  so  la  a  felony,  punlshat>le  by  $10,000  fine  or  five  years  in  the  penitentiary,  or  both  (18 
U.S.C.  1001).  Other  penalties  apply  as  well  to  fraud  ar«d  misuse  of  this  Immigration  document  (it  U.S.C.  1M«)  and  to  perjury 
with  respect  to  this  form  (IB  U.S.C.  1S46  and  1621). 

Print  legibly  in  Ink  or  use  a  typewriter.  Sign  and  date  one  form  in  original  signature.  Citations  bek>w  to  'regulations*  are  citations  to  the 
identical  provisions  at  20  CFR  Pan  655,  Subparts  F  and  G,  and  at  29  CFR  Pan  506,  Subparts  F  and  G. 


Item  1.  Full  Legal  Name  of  Company.  Enter  full  legal  nanrw  of 
business,  firm  or  organization,  or.  If  an  individual,  enter  rtame 
used  lor  legal  purposes  on  documents. 

Item  2.     Headquarters  Address.  Self  Explanatory. 

Item  3.     Telephone  Number,    include  area  code  or  interrta- 

tional  calling  code. 

Item  4.     Name  of  Chief  Executive  Officer.  Self  explanatory. 
Items.     Name  ot  U.S.  Agent    Self  explanatory. 

Item  6.     U.S  Business  Address  of  Aoent.   This  address  must 
be  in  tf>e  U.S. 

Item  7.     Telephone  Number    Include  fax  nunfiber.  if  available. 

Item  t.  Employer  Attestations.  An  employer  must  attest  to  the 
conditions  listed  in  elements  (b)  through  (e).  The  attestation  will 
only  be  accepted  for  filing  if  the  required  documentation 
supporting  element  8(e)  is  attached  to  the  Form  ETA  9033-A. 
See  § 537  of  the  regulations  for  guidance  on  ttie  document- 
ation tfwt  must  be  attecf>ed  to  the  Form  ETA  9033-A  to  support 
elennent  e(e).  The  employer  nxist  check  the  appropriate  box(es) 
8(a)(i)  through  (iv)  for  each  of  the  particular  ectiviDes  of 
longshore  work  to  be  performed. 

Item  8(b).  Bona  Pge  Request  for  Dispatch  of  US.  Loonshore 
Workers.  The  employer  must  attest  that,  before  using  alien 
crewmen  to  perform  longshore  work,  he  will  nuke  a  t>ona  fide 
request  for  US.  longshore  workers  who  are  qualified  arx] 
available  in  sufficient  numbers  to  perform  tl^e  activity  at  the 
particular  times  and  locations  specified.  The  request  for 
dispatch  must  be  directed  to  the  penies  to  whom  notice  of  filing 
is  provided  under  enestation  e'en^nt  8(e)(ii)  and  (iii).  Wherever 
two  or  more  contract  stiivecioring  companies  ftave  signed  a  joint 
collective  bargaining  ag-eemeni  with  a  \abor  organization 
described  in  attestation  element  6(e)(1).  the  employer  may 
request  longshore  workers  from  only  one  of  such  contract 
stevedoring  company.  A  request  for  longshore  workers  to  an 
operator  of  a  private  dock  may  be  made  only  for  longshore  work 
to  be  performed  at  that  dock  and  only  if  the  operator  meets  the 
requirements   of    section   32   of   the   Longsfiore   and    Harbor 

Workers'  Compe-isation  Act  (33  U  S  C.  932).  See   §  .534 

of  thie  regulations  for  a  detailed  explanation  of  this  attestation 
eiement. 


Item  8(c).  Employment  of  all  Qualified  U.S.  Loonshore  Workers 
Made  Available  in  Sufficient  Numbers  The  employer  must  attest 
tfiai  all  U.S  longshore  workers  made  available  m  response  to 
the  request  for  dispatch  under  thie  first  attestation  elerrwnt.  Item 
B(b),  who  are  qualified  and  available  in  sufficient  numbers  and 
who  are  needed  to  perform  the  longshore  activity  at  the 
particular  times  and  locations  specified  will  be  employed  to 

perform  such  activity.  See   § 535  of  tf>e  regulations  for  a 

detailed  explanation  of  this  attestation  elenwnt. 

Item  8(d).  No  intention  or  Design  to  influence  BaroaininQ 
Representative  Election  The  employer  must  attest  the  use  of 
alien  crewmembers  to  perform  longshore  activities  is  not 
intended  or  designed  to  infiuence  an  election  for  a  bargaining 
representative  for  kmgshore  workers  in  the  State  of  Alaska.  See 

S 536  of  the  regulations  for  a  detailed  explanation  of  this 

attestation  elenwnt. 

Item  8(e).  Notice  of  rilinq.  The  errptoyer  must  attest  that  at 
the  time  of  filing  the  attestation,  mtice  of  filing  has  been 
provided  to  labor  organization  which  have  been  recognized  as 
exclusive  bargaining  representatives  of  U.S.  longshore  workers 
and  which  make  available  or  intend  to  rtMke  available  workers 
to  the  particular  locations  where  tfw  longshore  work  is  to  be 
performed.  Notice  must  also  be  provided  to  contract 
stevedoring  companies  which  empkiy  or  intend  to  employ  US. 
tongshore  workers  at  tfy>se  locations,  and  to  operators  of 
private  docks  at  which  ttie  employer  will  use  longshore 
workers  See  S .537  of  the  regulations  for  e  detailed  explan- 
ation of  this  anestation  element 

Item  9.  Declaration  of  Errployer  One  copy  of  this  form  must 
bear  the  original  signature  of  the  chief  executive  officer  (or  tfw 
chief  executive  officer's  US  agent  or  desigr\ated  representative) 

unless  filing  by  facsimile  transmission   See  i 533(2)  ot  the 

regulations  if  filing  by  facsimile  transmission  By  signing  this 
form,  the  chief  executive  officer  is  artesting  to  the  conditions 
listed  in  Items  8(b)  through  (e)  and  to  trw  accuracy  of  the 
information  provided  elsewhere  on  the  form  and  in  the 
supponmg  documentation.  False  statements  are  subject  to 
Federal  criminal  penait  es.  as  stated  above. 


If  the  attestation  bears  the  necessary  entries  of  information  and  documentation,  the  Depanment  of  Lat>or  may  accept  ttie 
attestation  for  filing  and  shall  document  such  acceptance  on  each  of  the  three  Form  ETA  9033-A's  subm.ned.  A  copy  of  the 
anestation  form  indicating  the  Depanmeni's  acceptance,  or  notification  of  nonacceptance.  will  be  returned  to  the  employer.  A 
copy  of  this  attestation,  along  with  accompanying  documentation,  will  be  available  for  public  inspection  at  ttie  Division  of 
Foreign  Labor  (Certifications.  United  States  Employment  Service.  Room  N-4456.  2X  Constitution  Avenue,  N  W..  Washington.  D.C. 
20210. 
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DEPARTMEffT  OF  AGRICULTURE 
Agricultural  i  Marketing  Service 
7CFRPartsi»3and54 

[No.  LS-«4-003] 
for 


Standards 
Cattle  and 
Carcass  Bee 


Grades  of  Slaughter 
siandards  for  Grades  of 


agency:  Ag: 
USD  A. 


,r:c 


action:  Prop 


)sed  rule. 


summary:  TV 
the  official  L 
carcass  beef 


ultural  Marketing  Service. 


is  document  would  revise 
S.  standards  for  grades  of 
ind  the  related  standards 


for  grades  of  slaughter  cattle  and  remove 
•B"  maturit]  (approximately  30-42 
months  of  aj  e)  carcasses  with  small  or 
slight  marbli  ng  degrees  from  the  Choice 
and  Select  g  ades  and  include  them  in 
the  Standarc  grade.  This  action  is  being 
taken  becau:  e  carcasses  with  these 
characteristi  :s  have  been  shown  to  be 
quite  variab  e  and  often  unacceptable  in 
palatability.  therefore  contributing 
significantlj  to  inconsistent  palatability 
of  beef  in  th ;  Choice  and  Select  grades. 
The  standar  is  for  grades  of  slaughter 
cattle,  whic  i  are  based  on  the  heei 
carcass  graqes.  would  be  revised  to 
reflect  the  c  langes  proposed  for  the  beef 
carcass  grac  e  standards.  This  proposed 
change  shoi  Id  serve  to  strengthen  the 
competitive  position  of  beef  products 
through  inc  eased  quality  and 
consistency ,  and  thus  be  in  the  best 
interests  of  :attle  producers.  Also  it 
should  pro>  ide  the  consumer  with  an 
improved  p  roduct  through  greater 
consistency  and  predictability  in  the 
Choice  and  Select  grades. 


Coniments  must  be  received  by 
.  _ .  See  Supplementary 
for  date  of  public  hearing 


lii95. 


DATES 
April  19 
Informatioi 
session. 

ADDRESSEE^:  Written  comments  to: 
Livestock  and  Meat  Standardization 
Branch.  Livestock  and  Seed  Division. 
Agriculture  1  Marketing  Service.  U.S. 
Department  of  Agriculture,  Room  2603 
South  Buil  ling.  P.O.  Box  96456, 
Washingto  i.  DC  20090-6456.  See 
Supplemei  itary  Information  for  location 
of  public  h  earing  session. 

FOR  FURTHI  R  INFORMATION  CONTACT: 
Herbert  C.  Abraham,  Chief.  Livestock 
and  Meat  5  tandardization  Branch, 
Livestock  i  ind  Seed  Division, 
Agricultunl  Marketing  Service,  U.S. 
Departmer  t  of  Agriculture.  P.O.  Box 
96456.  Washington.  DC  20090-6456. 
202/720-5  486. 


JMI 


SUPPLEMENTARY  INFORMATION: 

Comments 

In  order  that  all  those  affected  have 
ample  opportunity  to  comment,  written 
views,  data,  or  arguments  will  be 
received  on  the  proposal.  All  persons 
who  desire  to  submit  written  data, 
views,  or  comments  on  this  proposal  are 
invited  to  submit  such  material,  in 
duplicate,  to  the  Livestock  and  Meat 
Standardization  Branch  (see 
ADDRESSEES)  on  or  before  April  19, 
1995.  Comments  must  be  signed  and 
include  the  address  of  the  sender  and 
should  bear  a  reference  to  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register.  Th*-  comments  should  include 
information  which  explains  and 
supports  the  sender's  views.  All  written 
submissions  will  be  made  available  for 
public  inspection  at  the  office  of  the 
Livestock  and  Meat  Standardization 
Branch,  Livestock  and  Seed  Division, 
AMS,  USDA,  Room  2603  South 
Building,  14th  and  Independence 
Avenue,  SW.,  Washington,  DC  20250, 
during  regular  office  hours. 

Executive  Order  12866 

The  Department  of  Agriculture  is 
issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12866. 
Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
rule  would  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 

Regulatory  Flexibility  Act 

The  Administrator,  Agricultural 
Marketing  Service  (AMS),  has  certified 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  in  the  Regulatory  Flexibility 
Act.  P.L.  96-345  (5  U.S.C.  601).  The  use 
of  the  beef  carcass  and  slaughter  cattle 
grade  standards  is  voluntary,  and  they 
are  applied  equally  to  all  size  entities 
covered  by  these  regulations.  Further, 
this  action  does  not  impose  any  new 
requirements  or  costs,  it  only  modifies 
the  grade  requirements  to  reflect 
modem  production  practices.  Any 
needed  management  changes  may  be 
done  by  all  entities  in  response  to 
market  signals.  The  proposed  action  is 
expected  to  benefit  the  industry  by 
improving  consumer  satisfaction  with 


beef  products,  and  there  should  be  no 
significant  negative  impact  on  returns. 

Background 

Federal  beef  grading  is  a  voluntary  fee 
for  service  program,  provided  under  the 
Agricultural  Marketing  Act  of  1946.  as 
amended  (7  U.S.C.  1621  et  seq.].  A 
primary  purpose  of  grades  is  to  divide 
the  population  of  cattle  and  beef  into 
imiform  groups  (of  similar  quality, 
yield,  value,  etc.),  in  order  to  facilitate 
marketing.  Grades  provide  a  simple, 
effective  means  of  describing  product 
that  is  easily  understood  by  both  buyers 
and  sellers.  By  identifying  separate  and 
distinct  segments  of  a  commodity, 
grades  enable  buyers  to  obtain  that 
particular  portion  of  the  entire  range  of 
a  commodity  that  meets  their  individual 
needs.  At  the  same  time,  grades  are 
important  in  transmitting  information  to 
cattlemen  so  that  more  informed 
production  decisions  can  be  made.  For 
example,  this  market  preference  for  a 
particular  grade  of  beef  is 
communicated  to  cattle  producers  so 
they  can  adjust  their  production 
accordingly. 

When  beef  is  voluntarily  graded,  the 
official  grade  consists  of  a  quality  grade 
and/or  a  yield  grade.  The  quality  grades 
are  intended  to  identify  differences  in 
the  palatability  or  eating  satisfaction  of 
cooked  beef  principally  through  the 
characteristics  of  marbling  and  maturity. 
The  principal  official  USDA  quality 
grades  for  young  (maturity  groups  A  and 
B)  cattle  and  carcasses  are  Prime. 
Choice,  Select,  and  Standard. 

In  developing  the  grades,  the 
Department  has  followed  the 
philosophy  that,  to  be  effective,  beef 
grades  should  sort  the  supply  of  beef 
carcasses  into  homogeneous  groups 
having  a  sufficiently  narrow  range  of 
grade-determining  factors  so  that 
carcasses  within  a  given  grade  are 
essentially  interchangeable.  Another 
primary  objective  is  to  provide  as 
uniform  and  consistent  product  as 
possible  within  a  given  grade. 

The  Department  recognizes  that  the 
beef  standards  cannot  be  static— they 
must  be  dynamic  to  be  of  greatest  value 
to  the  various  users.  In  keeping  with 
this  philosophy,  the  Department  has 
made  changes  in  the  standards  as 
necessary  to  meet  the  changing  needs  of 
users  of  the  system.  Recommendations 
for  changes  in  the  standards  may  be 
initiated  by  the  Department  or  by 
interested  parties.  When  it  appears  that 
a  change  would  improve  the  standards, 
generally  a  proposal  is  published  and 
interested  parties  are  provided  an 
opportunity  to  comment.  In  such 
instances,  a  decision  regarding  adoption 
of  the  proposed  change  is  made  only 


after  njc;cipt  .ind  .inalysis  of  all 
•  onimont.s. 

In  ]u\w  1994.  the  Niilioiial  Ca»ti«jmf!n 
Associ.iticin  (NCA)  petitioned  USDA  to 
modify  fho  bwf  quality  gradn  standards 
by  removing  "B"  maturity  carrassos 
-   o-vith  sniaJtand  slight  marhling  scores 
from  I  he  Clhoice  and  .Solpct  grad»^s  and 
include  such  f:an.assos  in  thr  Sf.indard 
j;r;)(liv  This  at  tion  was  a 
reconiinfMulation  of  a  Nf;A  Carcass 
Quality  I'ask  Force  which  worked  for 
approxiin.ittily  IV^  years  to  develop 
sper.ifir:  recommendations  for  the  beef 
industry  to  win  the  "war  on  fat."  while 
enhancing  beef  quality  and  consistency 
The  tdsk  force  (  ontained  broad 
rtipre.sentafion  from  the  cattle 
production  and  folding  sectors,  as  well 
as  pa(  kcrs,  purvey'-)rs,  and  retaile.'s. 
.StaeniJ  ac  tions  were  recommended,  but 
only  thi^  particular  one  related  direrfly 
to  Xhv  !••(■(  grade  siandards. 

The  NCA  petition  stated  the  nio<lorn 
beef  .iiiiniiii  today  is  typi(.ally  marketed 
at  12  to  15  months  of  age  when  fed  as 
calves  and  18  to  24  months  of  age  when 
fed  as  yearlings.  These  modern  animals 
are  the  result  of  progressive  breeders 
and  feeders  who  produce  faster  growing, 
more  <;ffit  ient  cattle.  If  these  animals 
receive  proper  care  and  nutrition,  they 
should  have  no  diffit  ully  producing 
carcasses  in  the  "A"  maturity  group. 
Carcasses  of  "B"  maturity  are  typically 
from  cattle  which  are  .10  to  42  months 
of  age  when  marketed. 

Research  conducted  for.the 
Department  bv  Texas  A&.M  University 
(Smith  et  al..  1984,  Journal  of  Food 
Quality)  using  trained  taste  panels 
indicates  that  nearly  50  percent  of  the 
loin  stij^aks  from  "B"  maturity  carcasses 
with  slight  marbling,  and  over  30 
percent  of  the  loin  steaks  from  "A" 
maturity  carcasses  with  small  marbling, 
are  less  than  satisfactory.  These 
carcasses  add  signifit  antly  to  the 
variability  of  palatability  within  the 
Select  and  Choice  grades  and  they  do 
not  epitomize  the  "modern  beef 
carcass."  Pennitting  "B"  maturity 
carcasses  with  a  small  and  slight  degree 
of  marbling  to  he  graded  Choice  and 
Select  when  they  have  been  proven  to 
be  considerably  more  variable  in 
palatability  than  "A"  maturity  carcasses 
with  slight  and  small  marbling  creates 
no  incentives  for  the  industrv  to 
decn>ase  producficm  and  marketing  of 
cattle  vvhii:h  do  not  i.onform  to 
consumer  demand  for  quality  ami 
»onsistiM)cv. 

Although  these  cattle  m.'.ke  up  only  a 
small  percentage  of  the  l.l.S.  fed  beef 
supply,  their  variability  r.m  contribute 
significantly  to  ovemll  consumer 
satisfaction  with  beef,  Accordmg  to  a 
national  beef  quality  audit  condu(  ted  in 


1991.  up  to  4.8  percent  of  the  fed  beef 
supply  was  "B"  maturity  in  the  slight 
's    and  small  marbling  groups.  The  beef 
industry  processes  approximately  26 
million  fed  beef  carcasses  annually.  The 
possible  4.8  percent  affected  bv  the 
proposed  grade  change  would  be  13 
million  carca.sses.  It  is  estimated  that  42 
percent  of  these  carcasses  would  have 
less  than  desirable  palatabilitv.  This 
means  over  500,000  unsatisfactory 
carcasses  could  be  removed  from  the 
Choice  and  Select  grades,  which  should 
have  a  very  important,  positive  effect  on 
consumer  satisfaction  with  beef.  The 
NCA  believes  producers  can  and  wiil 
respond  quickly  to  the  market  signals 
that  the.se  "older"  animals  should  Ije 
marketed  at  an  age  at  which  they  can 
produce  "A"  maturity  carcasses.  Such  a 
shift  in  managetnent  should  effectively 
eliminate  most  "B "  maturitv  carcasses 
from  the  beef  supply  without  affet  ting 
overall  economic  returns  to  the 
industry. 

The  proposed  change  should  also 
have  a  positive  effect  on  the  marketing 
of  Select  grade  beef.  It  will  not  only 
make  the  palatability  more  (onsistent, 
but  it  will  also  make  the  nutritional 
profile  more  consistent  by  removing 
from  the  Select  grade  "B"  maturity 
r  arcasses  which  have  higher  amounts  of 
fat  due  to  the  higher  marbling  level 
(.small  in  "B  '  maturity  compared  to 
slight  in  "A"  maturity)  required  for 
these  carcasses  to  qualify  for  Select. 
This  makes  the  Select  grade  more 
uniform  in  both  fat  content  and 
consistency  of  palatability  and  should 
further  its  acceptance  by  consumers 
who  desire  a  leaner  alternative  to 
Choice.  Since  the  name  change  from 
Good  to  Select  in  1987  (52  FR  35679). 
the  percentage  of  Select  graded  lxH?f  has 
steadily  increased,  and  in  FY  93,  33.6 
percent  of  graded  steer  and  heifer  bw^f 
was  Select. 

The  NCA  recommendation  stated  it 
was  submitted  to  aid  the  beef  industrv 
in  producing  a  higher  quality,  more 
consistent  beef  product  under  the 
Choice  and  Select  grades.  Eliminating 
"B"  maturity  carcasses  will  allow 
market  forces  to  further  disc  ourage  the 
production  of  cattle  which  do  not 
conform  to  consumers  desire  for  tender 
ta.sty  beef  products.  The  modern  beef 
animal  raised  and  processed  usinq 
modern  breeding  and  feeding 
technology  should  have  no  trouble 
producing  a  carcass  of  "A"  maturity. 
The  U.S.  beef  quality  grades  of  Choice 
and  Selc(.t  are  recognized  throughout 
the  world  as  the  highest  quality  beef 
The  small  suggested  modification  to  the 
standards  will  increase  consumer 
confidence  in  using  those  grades  to 
identifv  quality  and  consisfenrv. 


The  Department  has  carefully 
evaluated  the  recommendation  and 
con(  urs  that  the  suggested  changes 
should  improve  consumer  satisfaction 
with  the  Choice  and  Select  grades  and 
thus  strengthen  the  competitive  position 
of  beef  in  the  marketplace  while  aiding 
the  beef  industry  in  its  objective  of 
providing  more  palatable,  consistent 
beef  to  consumers. 

Therefore,  it  is  proposed  that  the  l>eef 
carcass  standards  be  revised  to  remove 
"B"  maturity  (approximately  30-42 
months  of  age)  carcasses  with  small  or 
slight  marbling  degrees  from  the  Choice 
and  .Select  grades  and  reduce  their  grade 
to  Standard. 

The  standards  for  grades  of  slaughter 
c  attle.  which  are  based  on  the  beef 
carcass  grade  standards,  would  be 
revised  to  reflect  the  changes  propos.^d 
for  the  beef  carcass  grade  standards. 
Grades  of  slaughter  cattle  are  intended 
to  be  directly  related  to  the  grades  of  the 
canasses  they  produ<  e. 

List  of  Subjects 

r  CFR  Part  53 

Cattle.  Hogs,  Livesto<:k.  Sheep. 

7  CFR  Part  54 

Food  grades  and  standards,  Foo<l 
labeling.  Meat  and  meat  products. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  53  and  Part  54  an' 
proposed  to  be  amended  as  follows: 

PART  53— LIVESTOCK  (GRADING, 
CERTIFICATION.  AND  STANDARDS) 

1.  The  authority  citation  for  Part  5:t  i.s 
revised  to  read  as  follows: 

Authority:  7  I'.S  C.  1622  .ind  1624. 

2.  In  §53.203,  paragraph  (b)(3)  is 
revised  to  read  as  follows: 

§  53.203    Appfication  of  standards  tor 
grades  of  slaughter  cattle. 
•         •         •         •         • 

(b)  •   •  • 

(3)  The  approximate  maximum  ag«' 
limitation  for  the  Prime,  Choice,  and 
Standiird  grades  of  steers,  heifers,  and 
cows  is  42  months.  The  maximum  age 
limitation  for  the  Select  grade  for  stee^^. 
heifers,  and  cows  is  approximately  30 
months.  The  Commercial  grade  for 
steers,  heifers,  and  cows  includes  onlv 
cattle  over  approximately  42  months. 
There  are  no  age  limitations  for  the 
Utility,  Cutter,  and  Canner  grades  of 
steers,  heifers,  and  cows.  The  maximum 
ag"  limitation  for  all  grades  of  hulkx  ks 
is  approximafoly  24  months.' 


'  Maximum  .T-jturi!y  iimjis  lurbullixk  cuk  d«t.  s 
j;«  i!u'  wrie  as  thos»-  dpscribnd  i.-i  Ihf  beof  i  ji...-s 
jjtaiir  s!-:nd.«rds  for  stuprt,  hi>i(Rr«.,  fifsd  rows  .it 

i  .tintiiu..->( 
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04,  paragraph  (c)(1)  is 
as  follows: 


re  id 

§  53.204    Specifications  for  official  U.S. 
standards  for  grades  of  slaughter  steers, 
heifers,  and  oows  (quality). 


(1)  The  Select  grade  is 
St  jers.  heifers,  and  cows  with 
age  limitation  of 
pproximat*  ly  30  months.  Slaughter 
ng  the  minimum 
ffcatiois  for  Select  have  a  thin  fat 


(c)  Select 
limited  to 
a  maximum 
a 

cattle  possessing 
quali 


about  30  montt|s 
carcass  indicati 
chronological 
approximate  a\ 
indicators  of 
24  months  ra 


a;es 


th  !r 


_  of  age.  However,  bullocks  develop 

rs  of  maturity  at  younger 
»s  than  steers.  Therefore,  the 
at  which  bullocks  develop  carcass 
;imum  maturity  is  shown  herein  as 
than  30  months. 


covering  which  is  largely  restricted  to 
the  back  and  loin.  The  brisket,  flanks, 
twist,  and  cod  or  udder  are  slightly  full 
and  the  muscUng  is  shghtly  firm. 

***** 

PART  54— MEATS,  PREPARED 
MEATS,  AND  MEAT  PRODUCTS 
(GRADING,  CERTIFICATION,  AND 

STANDARDS) 

1.  The  authority  citation  for  Fart  54  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  1622  and  1624. 

2.  Section  54.104  is  amended  by 
removing  the  word  "Select,"  in 
paragraph  (n).  revising  the  third  and 
fifth  sentences  in  paragraph  (o),  and 
revising  Figure  1  to  read  as  follows: 


§  54.1 04    Application  of  standards  for 
grades  of  carcass  beef. 

***** 

(o)  *   *  *  The  Prime,  Choice,  Select, 
and  Standard  grades  are  restricted  to 
beef  from  young  cattle;  the  Commercial 
grade  is  restricted  to  beef  from  cattle  too 
mature  for  Prime.  Choice,  and  Standard; 
and  the  Utility.  Cutter,  and  Canner 
grades  may  include  beef  from  animals  of 
all  ages.  *  *  *  Except  for  the  youngest 
maturity  group  and  the  Choice  grade  in 
the  second  maturity  group,  within  any 
specified  grade,  the  requirements  for 
marbling  increase  progressively  with 
evidences  of  advancing  maturity.  *   *   * 
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0) 


is  amended  by  revising  the 
senterice  in  paragraph  (b)(3), 

rjgraphs  (c)(1)  and  (c)(2)  and 
ragraph  (c)(3)  to  read  as 


7  «i54  1 
third 

revising  pa 
removing  p 
follows: 

§54.106    Specifications  for  official  United 
Stales  stand  jrds  for  grades  of  carcass  beef 
(quality-stee  ,  heifer,  cow). 


(b)' 
(3)' 


range  of  maturity 
group,  a 


mi  iimum  i 
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In  carcasses  throughout  th«' 
included  in  this 
modest  amount  of 


marbling  is  required  (see  Figure  1)  and 
the  ribeye  muscle  is  slightly  firm. 

(c)  Select  [\)  For  carcasses  throughout 
the  range  of  maturity  permitted  in  the 
Select  grade,  the  minimum  degree  of 
marbling  required  is  a  minimum  slight 
amount  (see  Figure  1)  and  the  ribeye 
may  be  moderately  soft. 

(2)  Carcasses  in  the  maturity  group 
permitted  range  from  the  youngest  that 
are  eligible  for  the  beef  class  to  those  at 
the  juncture  of  the  two  youngest 
maturity  groups,  which  have  slightly 
red  and  slightly  soft  chine  bones  and 
cartilages  on  the  ends  of  the  thoracic 


vertebrae  that  have  some  evidence  of 
ossification.  In  addition,  the  sacral 
vertebrae  are  completely  fused  and  the 
cartilages  on  the  ends  of  the  lumbar 
vertebrae  are  nearly  completely  ossified. 
The  rib  bones  are  slightly  wide  and 
slightly  flat  and  the  ribeye  muscle  is 
slightly  light  red  in  color  and  is  fine  in 
texture. 
*         •         «         •         • 

Dated:  January  12.  1995 
Lon  Hatamiya. 

Administrator. 

|FR  Doc:.  95-1235  Filed  1-18-95;  8:45  ami 
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department  of  defense 

generalIservices 

administration 

nationau  aeronautics  and 
space  administration 

48CFRPart32 
[FAR  Case  14-7611 
R).N9000-XKXX 
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Fedet-al 

Assignmeh 
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Department  of  Defense  (DOD). 
ices  Administration  (GSA), 
al  Aeronautics  and  Space 
suction  (NASA), 
rule. 
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ACTION:  Prbposed 
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Co  Timents  i 


SUMMARY 
pursuant 
Streamlin 
revisions 
priil'.ibit  s 
cmUractor^ 
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Managemi 
Executive 
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DATES: 
on  or  before 
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Services 
Secretariat 
Room  40 
Please 
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FOR  FURTtER 

lohd  Gall 

Leader,  a 

to  this 

infornio 

Secretariat 

Was 

Please 


This  proposed  rule  is  issued 
3  the  Federal  Acquisition 
ng  Act  of  1994  to  implement 
vhich  expand  the  authority  to 
toffs  against  assignees  when 
assign  a  contract  to  a 
iistitution.  This  regulatory 
it  subject  to  Office  of 
nt  and  Budget  review  under 
Order  12866, dated 
30, 1993. 

should  be  submitted 
March  20,  1995  to  be 
in  the  formulation  of  a  final 


F/R 

lati  y 


shingi  0 


A.  Background 


The 
Act  of 
Act)  pro\ji 
the  acqu 
burde 
require 
expected 
result 
include 
C'.onim 
Simpli 
Truth  in 
introduc 


isition  Regulation; 
t  cf  Claims 


:  hiterested  parties  should 
•1  itten  comments  to:  General 
,'  idministration.  FAR 

(VRS).18th  &  F  Streets.  NW.. 
7,  Washington.  DC  20405. 
ite  FAR  case  f)4-761  in  all 
ildence  related  to  this  case. 

INFORMATION  CONTACT:  .Mr. 
ralth.  Finance  'Payment  Team 
(703)  697-6710.  in  reference 

case.  For  general 
n.  contact  th.e  FAR 
Room  4037.  GSA  Building, 
n.  DC  20405  (202)  501^755. 
FAR  case  94-761. 


ICIIB 


SUPPLEMt  NTARY  INFORMATION: 


Fetieral  Acquisition  Streamlining 
Public  Law  103-355.  (the 
des  authorities  that  streamline 
ition  process  and  minimize 
government-unique 
mfcnts.  Major  changes  that  can  be 
in  the  acquisition  process  as  a 

Act's  implementation 
langes  in  the  areas  of 
Item  Acquisition. 
Acquisition  Procedures,  the 
Negotiations  Act,  and 
ion  of  the  Federal  Acquisition 


19)4. 


nsc  me ; 


of  iie 
(ha 
er  :ial '. 
fud 


Computer  Network  (FACNET).  In  order 
to  promptly  achieve  the  benefits  of  the 
provisions  of  the  Act.  the  government  is 
issuing  implementing  regulations  on  an 
expedited  basis.  We  believe  prompt 
publication  of  proposed  rules  provides 
the  public  the  opportunity  to  participate 
more  fully  in  the  process  of  developing 
regulations. 

The  FAR  Council  is  interested  in  an 
exchange  of  ideas  and  opinions  with 
respect  to  the  regulatory 
implementation  of  the  Act.  For  that 
reason,  the  FAR  Council  is  conducting 
a  series  of  public  meetings.  However, 
the  FAR  Council  has  not  scheduled  a 
public  meeting  on  this  rule  (FAR  case 
94-761]  because  of  the  clarity  and  non- 
controversial  nature  of  the  rule.  If  the 
public  believes  such  a  meeting  is 
needed  with  respect  to  this  rule,  a  letter 
requesting  a  public  meeting  and 
outlining  the  nature  of  the  requested 
meeting  shall  be  submitted  to  and 
received  by  the  FAR  Secretariat.  Room 
4037,  GSA  Building,  Washington.  DC 
20405  (202)  501-^755.  on  or  before 
February  21.  1995.  Please  cite  FAR  case 
94-761.  The  FAR  Council  will  consider 
such  requests  in  determining  whether  a 
public  meeting  on  this  rule  should  be 
scheduled. 

FAR  Case  94-761 

This  notice  announces  FAR  revisions 
developed  under  FAR  case  94-761.  The 
language  in  FAR  32.803(d)  is  changed  to 
expand  the  authorization  of  a  no-setoff 
commitment  in  contracts  which  are 
assigned  under  the  Act.  Prior  to  the  Act. 
the  no-setoff  commitment  could  only  be 
included  in  a  contract  during  time  of 
war  or  national  emergency.  Under  the 
Act.  the  inclusion  of  the  no-setoff 
com.mitment  is  based  solely  on  whether 
the  President  makes  a  determination  of 
need.  The  Act  further  states  that  each 
determination  of  need  by  the  President 
shall  be  published  in  the  Federal 
Register. 

The  Act  also  resulted  in  a 
reorganization  of  the  United  States  Code 
(U.S.C.)  to  improve  the  reading  format. 
Some  parts  of  the  U.S.C.  were  deleted  as 
a  result  of  obsolescence,  such  as  the 
inclusion  of  the  Atomic  Energy 
Commission  as  a  designated  agency 
which  may  utilize  the  no-setoff 
commitment  in  contracts.  Further,  the 
U.S.C.  reference  to  contracts  awarded 
prior  to  October  9.  1940,  was  deleted. 
These  changes  to  41  U.S.C.  15  did  not 
affect  the  current  FAR  language  at 
Subpart  32.8. 

The  FAR  has  also  been  revised  to 
reflect  the  micro-purchase  threshold,  in 
lieu  of  the  previous  floor  of  $1,000.  for 
use  of  the  Assignment  of  Claims  clause. 


B.  Regulatory  Flexibility  Act 

This  proposed  rule  does  not 
constitute  a  significant  FAR  revision 
within  the  meaning  of  FAR  1.501  and 
Public  Law  98-577,  and  publication  f(»r 
public  comments  is  not  required. 
Therefore,  the  Regulatory  Flexibility  Act 
does  not  apply.  However,  comments 
from  small  entities  concerning  the 
affected  subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  must  be  submitted  separately 
and  cite  5  U.S.C.  601.  et  seq.  (FAR  case 
94-761).  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
LI.S.C.  3501.  ef  seq. 

List  of  Subjects  in  48  CFR  Part  32 

Government  procurement. 

Dated:  |anuary  12.  iggs, 

Edward  Loeb, 

Deputy  Proiecl  Manager  for  the 
Implementation  of  the  Federal  Acqiiisilion 
Streamlining  Act  of  1994. 

Therefore,  it  is  proposed  that  48  CFR 
Part  32  be  amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Part  32  continues  to  read  as  follows: 

Authority:  40  li.S.C.  486(f:):  10  L'.S  C:  , 
chapter  i:i7;  and  42  U.S.C.  2473(c). 

PART  32-CONTRACT  FINANCING 

32.801    [Amended] 

2.  Section  32.801  is  amended  in  the 
definition  of  "Designated  agency"  by 
inserting  "the  Department  of  Energy." 
following  "Federal  Aviation 
Administration.". 

3.  Section  32.803(d)  is  revised  to  read 
as  follows: 

32.803    Policies. 

«         •         •         •         « 

(d)  Any  contract  of  a  designated 
agency  (see  32.80.1).  except  a  contract.  . 
under  which  full  payment  has  been 
made,  may  include  a  no-setoff 
commitment  only  when  a  determination 
of  need  is  made  by  the  President.  Each 
such  determination  of  need  will  be 
published  in  the  Federal  Register. 
«         «         «         •         * 

4.  Section  32.806(a)  is  revised  to  read 
as  follows; 

32.806    Contract  clauses. 

(a)(1)  The  contracting  officer  shall 
insert  the  clause  at  52.232-23. 


Assignment  of  Claims,  in  solicitations 
and  contracts  expected  to  be  above  the 
micro-purchase  threshold,  unless  the 
contract  will  prohibit  the  assigrmient  of 
claims  (see  32.803(b)).  The  use  of  the 
clause  is  not  required  for  purchase 
orders.  However,  the  rlau.se  may  l)e 


used  in  purchase  orders  expected  to  l)e 
above  the  micro-purchase  threshold, 
that  are  accepted  in  writing  by  the 
contractor,  if  such  use  is  consistent  with 
agency  policies  and  regulations. 

(2)  If  a  no-setoff  commitment  is  to  be 
included  in  the  contract  (see  32.801  and 


32.803(d)),  the  contracting  officer  shall 
use  the  rlausp  with  its  Alternato  I. 
•         •         •         •         • 

IKKDof.  'r.-I^Snhilpd  l-l«-<).S;K.4S,iMi! 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


1, 


40  CFR  Pan  82 

[FRL-5140-t] 
RIN  2060-A|92 


r 


Protection  of  Stratospheric  Ozone: 
Supplemental  Rule  To  Amend  Leak 
Repair  Provisions  Under  Section  608 
of  the  Clean  Air  Act 

AGENCY:  Erivironmental  Protection 
Agency  (EIA). 
action:  Pre  posed  rule. 


SUMMARY: '  Tirough  this  action  EPA  is 
proposing  o  amend  the  Refrigerant 
Recycling  Regulations  promulgated 
under  sect  on  608  of  the  Clean  Air  Act 
Amendme  its  of  1990.  This  proposal  is 
being  unde  rtaken  to  address  specific 
concerns  n  tgarding  the  leak  repair 
requiremei  its  for  industrial  process 
refrigeratic  n  systems,  pursuant  to  a 
settlement  agreement  with  the  Chemical 
Manufacturers  Association  (CMA).  This 
proposal  V  ill  affect  the  owners  and 
operators  <  f  industrial  process 
refrigeratic  n  with  regard  to  leak  repair 
provisions  Minor  aspects  of  this 
proposal  vill  also  affect  federal  owners 
and  operators  of  commercial  and 
comfort-ccoling  refrigeration  with 
charges  of  50  pounds  refrigerant  or 
greater.  Th  is  action  proposes  to  provide 
greater  fie:  dbility  to  owners  and 
operators  ( )f  industrial  process  sources 
and  to  son  le  federally-owned 
commerci ill  and  comfort-cooling 
refrigerant  sources  with  regard  to  leak 
repair  provisions.  Such  proposed 
flexibility  can  be  provided  without 
compromi  sing  the  goals  of  protecting 
public  hei  1th  and  the  environment. 
DATES:  Co  nments  on  this  proposal  must 
be  receive  d  by  February  21, 1995.  at  the 
address  b<  low.  A  public  hearing,  // 
requested  will  be  held  in  Washington, 
DC.  If  sue  1  a  hearing  is  requested,  it  will 
be  held  oi ;  February  3,  1995,  and  the 
comment  period  would  then  be 
extended  o  March  6,  1995.  Anyone  who 
wishes  to  request  a  hearing  should  call 
Sue  Stenc  ebach  at  202/233-9117  by 
January  2  >,  1995.  Interested  persons 
may  conti  ct  the  Stratospheric  Protection 
Hotline  a1  1-800-296-1996  to  see  if  a 
hearing  w  ill  be  held  and  to  obtain  the 
date  and  ocation  of  any  hearing.  Any 
hearing  w  ill  be  strictly  limited  to  the 
subject  m  Jtter  of  this  proposal,  the 
scope  of  \  khich  is  discussed  below. 
ADDRESSE  S:  Comments  on  this  proposal 
must  be  s  abmitted  to  the  Air  Docket 
Office.  Pihlic  Docket  No.  A-92-01 
VIIID.  W<  terside  Mall  (Ground  Floor) 
Environn  ental  Protection  Agency,  401 
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M  Street,  SW..  Washington,  DC  20460  in 
room  M-1500.  Additional  comments 
and  materials  supporting  this 
rulemaking  are  contained  in  Public 
Docket  No.  A-92-01.  Dockets  may  be 
inspected  from  8  a.m.  imtil  5:30  p.m., 
Monday  through  Friday.  A  reasonable 
fee  may  be  charged  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Newberg.  Regulatory 
Development  Section,  Program 
Implementation  Branch,  Stratospheric 
Protection  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air 
and  Radiation  (6205-J),  401  M  Street. 
SW..  Washington,  DC  20460,  (202)233- 
9729.  The  Stratospheric  Ozone 
Information  Hotline  at  1-800-296-1996 
can  also  be  contacted  for  further 
information. 

SUPPLEMENTARY  INFORMATION:  The 
contents  of  this  preamble  are  listed  in 
the  following  outline: 

I.  Refrigerant  Recycling  Regulations 

II.  Proposed  Revisions  to  the  Refrigerant 

Recycling  Regulations 

A.  Need  for  Separate  Leak  Repair 
Requirements 

B.  Additional  Time  to  Complete  Repairs 

C.  Repairs  Requiring  a  Process  Shutdown 

D.  Determining  the  Full  Charge  of  an 
Industrial  Process  Refrigerant  System 

E.  Static  and  Dynamic  Tests 

1.  Soap  Bubble  Test 

2.  Electronic  Leak  Detectors 

3.  Ultrasonic  Detectors  • 
F  Failed  Verification  Tests 

1.  Requirement  to  Retrofit  or  Retire  the 
Leaking  Equipment 

2.  Option  for  Second  Repair  Attempt 

3.  Option  to  Reduce  Other  Equipment 
Leaks 

G.  Clarification  of  Levels  to  Which  Leaks 

Must  be  Repaired  Leak  Rate 
H.  Extension  for  ReUtjfitting  a  Facility 

1.  Additional  Time  Based  on  Regulatory- 
Delays  and/or  the  Need  for  a  Suitable 
Replacement 

2.  Additional  Time  Based  on  the 
Unavailability  of  Necessary  Parts 

3.  Additional  Time  Beyond  the  one 
Additional  Year 

I.  Allowing  Appliances  to  be  Pressurized 

Above  0  psig 
I.  Treatment  of  Purged  Refrigerant 
K.  Temporarily  Shutting  Down  Equipment 

Prior  to  Repairing  Leaks 
L.  Possible  Need  for  an  Extension  for 

Federally  Owned  Chillers 
III.  Summarv  of  Supporting  Analysis 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

I.  Refrigerant  Recycling  Regulations 

Final  regulations  promulgated  by  the 
U.S.  Environmental  Protection  Agency 
(EPA)  under  section  608  of  the  Clean 
Air  Act  Amendments  of  1990  (the  Act) 
published  on  May  14,  1993  (58  FR 
28660).  establish  a  recycling  program  for 


ozone-depleting  refrigerants  recovered 
during  the  servicing  and  disposal  of  air- 
conditioning  and  refrigeration 
equipment.  Together  with  the 
prohibition  on  venting  during  the 
maintenance,  ser\'ice,  repair,  and 
disposal  of  class  I  and  class  II 
substances  (see  the  listing  notice 
January  22,  1991;  56  FR  2420)  that  took 
effect  on  July  1. 1992.  these  regulations 
are  intended  to  substantially  reduce  the 
emissions  of  ozone-depleting 
refrigerants.  These  regulations  were 
subsequently  revised  in  the  final 
regulations  published  August  19, 1994 
(59  FR  42950)  and  November  9,  1994 
(59  FR  55912). 

The  current  regulations  require  that 
persons  servicing  air-conditioning  and 
refrigeration  equipment  observe  certain 
service  practices  to  reduce  emissions, 
establish  equipment  and  reclamation 
certification  requirements,  and  comply 
with  a  technician  certification 
requirement.  The  regulations  also 
require  that  ozone-depleting  compounds 
contained  in  appliances  be  removed 
prior  to  disposal  of  the  appliances,  and 
that  all  air-conditioning  and 
refrigeration  equipment,  except  for 
small  appliances,  be  provided  with  a 
servicing  aperture  that  will  facilitate 
recovery  of  refrigerant. 

In  addition,  the  regulations  restrict 
the  sale  of  refrigerant  and  establish  a 
leak  repair  requirement  for  equipment 
that  normally  holds  a  refrigerant  charge 
of  fifty  pounds  or  more.  An  annual  leak 
rate  of  35%  was  established  for 
industrial  process  sources  and 
commercial  chillers,  while  an  annual 
leak  rate  of  15%  was  established  for 
comfort-cooling.  If  a  leak  rate  is 
exceeded,  the  equipment  must  be 
repaired  to  bring  the  system  to  below 
the  annual  leak  rate,  within  30  days.  An 
alternative  is  to  submit  a  retrofit  or 
replacement  plan  within  30  days, 
outlining  action  to  retrofit  or  replace 
equipment  within  one  year  from  the 
exceedance. 

II.  Proposed  Revisions  to  the 
Refrigerant  Recycling  Regulations 

EPA  proposes  revisions  to  the  leak 
repair  provisions  in  response  to  a 
settlement  agreement  reached  by  the 
Agency  and  the  Chemical 
Manufacturers  Association  (CMA) 
relative  to  industrial  process  sources.  In 
that  agreement.  EPA  agreed  to  propose 
changes  to  the  leak  repair  requirements 
that  provide  additional  time  to  repair 
and/or  retrofit  industrial  process 
refrigeration  equipment  based  on  the 
uniqueness  of  the  industrial  process 
sector  and  on  new  information  provided 
by  CMA.  EPA  also  proposes  to  revise 
portions  of  the  leak  repair  requirements 


that  address  evacuation  requirements 
relative  to  oil  changes  and  destruction 
of  purged  emissions. 

Under  section  608  of  the  Clean  Air 
Act  Amendments  of  1990,  regulations 
were  required  to  estabUsh  standards  and 
requirements  regarding  the  use  and 
disposal  of  class  I  and  class  II 
substances  during  the  service,  repair,  or 
disposal  of  appliances  and  industrial 
process  refrigeration.  The  regulations 
were  required  to  reduce  the  use  and 
emission  of  class  I  and  class  II 
substances  to  the  lowest  achievable 
levels  and  to  maximize  the  recapture 
and  recycling  of  such  substances. 
Regulations  published  on  May  14, 1993 
set  out  comprehensive  requirements  for 
recovery  and  reclamation  of  refrigerants 
from  stationary  sources.  These 
regulations  also  establish  leak  repair 
requirements  to  further  minimize 
emissions  of  class  I  and  class  II 
substances.  The  new  information 
received  from  CMA  indicates  that  under 
certain  circumstances  the  timelines 
within  which  to  repair  industrial 
process  refrigeration  system  leaks  or 
retrofit  such  systems  are  not  achievable. 
Today's  proposed  rulemaking  seeks  to 
respond  to  those  circumstances  by 
proposing  the  shortest  timeframes 
possible,  yet  still  achievable.  EPA 
believes  that  today's  propK)saI  meets  the 
standards  set  forth  by  Congress  in  the 
Clean  Air  Act  Amendments.  EPA 
requests  comment  on  the  legal  basis 
under  which  EPA  is  proposing  these 
revisions. 

In  today's  action,  EPA  also  proposes 
to  allow  additional  time  for  repairs  and 
retrofits  and  replacements  of  federally- 
owned  or  operated  commercial  or 
comfort-cooling  systems  where 
procurement  requirements  prevent 
timely  acquisition  of  parts  or  services. 
This  issue  was  not  part  of  the  settlement 
agreement,  but  was  brought  to  EPA's 
attention  by  the  U.S.  Department  of 
Energy.  EPA  also  proposes  to  clarify  that 
leaks  exceeding  the  annual  leak  rate 
need  only  be  brought  to  a  level  below 
that  applicafjle  annual  leak  rate,  not  to 
zero.  Although  this  issue  was  not  part 
of  the  settlement  agreement,  such 
clarification  is  necessary  to  be 
consistent  with  the  terms  of  settlement, 
relative  to  the  35%  annual  leak  rate  and 
repair  requirements.  This  clarification 
affects  owners  and  operators  of 
commercial  refrigeration  systems  and 
comfort-cooling  systems  containing 
more  than  50  pounds  of  refrigerant.  The 
recycling  rule,  40  CFR  part  82.  subpart 
F,  is  only  being  re-opened  for  purposes 
of  reconsidering  these  specific 
provisions  outlined  in  this  paragraph 
and  the  paragraph  above,  and  discussed 
in  today's  proposed  rule.  EPA  is  not 


inviting  comment  on  any  other 
provisions  of  the  recycling  rule. 

A.  Need  for  Separate  Leak  Repair 
Requirements 

Three  main  refrigeration  sectors  are 
affected  by  the  leak  repair  provisions 
promulgated  under  section  608  of  the 
Act:  commercial  refrigeration,  comfort- 
cooling,  and  industrial  process 
refrigeration.  While  many  different 
commercial  refrigeration  and  comfort- 
cooling  systems  are  similar  in  design 
and  function.  EPA  has  received  new 
information  from  CMA  illustrating  the 
uniqueness  of  industrial  process 
refrigeration  systems.  Industrial  process 
refrigeration  imits  are  custom-designed 
and  assembled  in-place  at  a  process 
location.  Thus,  each  of  these  industrial 
units  has  unique  operating 
characteristics.  Industrial  process 
refiigeration  is  defined  in  §  82.152  as: 

*   *   *  complex  customized  appliances  used 
in  the  chemical,  phamiaceutical, 
petrochemical  and  manufacturing  indusirie<: 
This  sector  also  includes  industrial  ice 
machines  and  ice  rinks. 

There  are  several  apparent  differences 
<)etween  industrial  process  refrigeration 
equipment  and  other  types  of 
equipment  affected  by  the  leak  repair 
provisions.  Industrial  process 
refrigeration  systems  are  larger  and 
more  complex  than  hermetically-sealed 
consumer  units.  Most  comfort-coolir^g 
systems  have  hermetically-sealed  or 
semi-hermetically-sealed  refrigerant 
loops.  By  contrast,  industrial  process 
refrigeration  systems  often  have 
compressor  shaft  seals,  gasketed  flange 
seals,  and  valves  with  packing  gland 
seals.  All  of  these  are  potential  leak 
points.  For  example,  an  industrial 
process  system  can  include  17  different 
evaporators,  located  at  distances  up  to 
half  a  mile  from  the  compressor. 
Another  example  is  that  of  a  system  that 
has  a  5,000-horsepower  compressor 
moving  nearly  200,000  pounds  of 
refrigerant.  A  system  that  size  cannot  be 
a  "sealed"  unit.  This  complexity  makes 
leak  detection  and  leak  rate  calculations 
more  difficult  than  for  other  sectors 
affected  by  the  leak  repair  provisions 

Industrial  process  refrigeration 
systems  are  also  frequently  designed  to 
provide  refrigeration  to  more  than  one 
industrial  process  and  at  more  than  one 
location  within  the  same  facility.  These 
distributed  refrigeration  systems  have 
multiple  refrigerant  reservoirs  and 
evaporators  and  may  be  cormected  by 
pipe  runs  of  half  a  mile  or  more,  as 
mentioned  above.  Piping,  valves  and 
even  evaporators  in  industrial  process 
refrigeration  systems  are  likely  to  be  less 
accessible  than  the  potential  leak 


sources  normally  found  in  the  other 
systems. 

Industrial  process  equipment, 
particularly  that  used  in  Oie  chemical 
manufacturing  industry,  is  frequently 
located  in  plant  areas  near  high 
pressure/temperature  piping  and 
equipment  and  where  leaks/spills  of 
flammable  or  otherwise  hazardous 
chemicals  may  occur.  A  heat  exchanger 
in  which  a  class  I  or  class  II  refrigerant 
is  cooling  a  hazardous  process  fluid  at 
high  pressure  poses  different  safety  risks 
than  those  normally  encountered  in  the 
commercial  refrigeration  sector  or  the 
comfort-cooling  sector.  Many  industrial 
process  sources  are  manufacturing  or 
handling  acutely  toxic,  corrosive,  or 
carcinogenic  chemicals  that  need  to  he 
handled  in  an  extremely  cautious 
manner.  It  is  imperative  that  they  be 
cooled  properly  to  avoid  fire,  explosion, 
or  emissions. 

In  order  to  perform  certain  types  of 
repair  work  on  industrial  process 
systems,  a  shutdown  of  the  facility  mav 
be  necessary  to  avoid  such  hazards. 
.Shutting  down  industrial  process 
refrigeration  equipment  means 
curtailing  production  or  shutting  a  pl&ni 
down  completely,  which  can  incur 
enormous  costs  in  terms  of  time  and 
money.  In  some  cases,  the  size  and 
complexity  of  a  plant  may  require  hours 
or  days  to  completely  shut  down  all  the 
process  equipment  to  avoid  any 
unwanted  chemical  reactions  that  could 
lead  to  fires,  explosions,  or  other 
immediate  hazards.  Such  a  costlv  and 
complex  shutdown  is  not  required  to 
repair  commercial  or  comfort-coolinc 
systems  that  can  sustain  a  short 
shutdown  without  significant  added 
cost  or  consequence. 

Because  of  the  new  information  tho". 
illustrates  the  substantial  differences 
between  the  industrial  process 
refrigeration  sector  and  the  other  set  torv 
affected  by  the  leak  repair  provisions. 
EPA  is  proposing  to  revise  the  leak 
repair  provisions  promulgated  under 
§82.156U)  to  establish  separate 
provisions  for  the  industrial  process 
refrigeration  sector.  EPA  requests 
comment  on  the  appropriateness  of 
establishing  separate  repair  provisions 
for  industrial  process  refrigeration 

B.  Additional  Time  To  Compiete 
Repairs 

Section  82.156(i)(l)  of  (he  current  r.ii.- 
requires  that  owners  of  commercial  end 
industrial  process  refrigeration 
equipment  must  have  all  leaks  repair*  d 
if  the  equipment  is  leaking  at  a  rate  sui  h 
that  over  35%  of  the  refrigerant  is 
released  within  a  12-month  period. 
Under  §  82.156(i)(3).  owners  are  not 
required  to  repair  such  leaks  if.  within 
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30  days,  th  jy  develop  a  one-year  retrofit 
or  retireme  nt  plan  for  the  leaking 
equipment  Due  to  differences  between 
the  industi  ial  process  refrigeration 
sector  and  other  sectors  affected  by  the 
leak  repair  provisions,  EPA  recognizes 
that  the  po  tential  for  reasonable  delays 
in  repairin ;  leaks  is  great  in  the 
industrial  )rocess  sector.  Thus.  EPA 
proposes  ti  >  allow  the  owners  and 
operators  ( f  industrial  process 
refrigeratic  n  equipment  more  than  30 
days  to  rep  air  leaks  when  the  necessary 
parts  are  u  lavailable.  or  if  requirements 
of  other  federal,  state  or  local 
regulation!!  make  a  repair  within  30 
days  impo  isible.  Additional  time  to 
receive  de  ivery  of  any  necessary  parts 
or  comply  with  any  applicable 
regulation; !  would  be  allowed. 

Although  EPA  proposes  to  allow  this 
additional  time  when  necessary-.  EPA 
proposes  t  lat  the  owner  or  operator  of 
the  indust  ial  process  refrigeration 
equipment  must  exert  best  efforts  to 
rejjair  leate  within  the  30-day  time 
period.  If  me  equipment  cannot  be 
repaired  within  the  30-day  requirement, 
the  owner  or  operator  must  document 
repair  efforts,  notify  EPA  of  the  inability 
to  comply  jwith  this  30-day  repair 
requirement,  provide  appropriate 
information  concerning  the  reason  for 
the  inabiluy  to  complete  repair  efforts 
and  submit  to  EPA  a  one-year  retrofit, 
replacement  or  retirement  plan  for  the 
leaking  eqiiipment. 

General  y.  EPA  believes  that  most 
leaks  can  >e  repaired  within  30  days. 
For  exam{ile.  a  leak  caused  by  a 
ruptured  tube  would  normally  be 
repaired  v  ithin  several  days  to  a  few 
weeks,  de  jending  on  the  size  and 
complexit  y  of  the  system.  Another 
example  c  f  a  leak  that  could  normally 
be  repaired  within  the  30-day  timeframe 
xvould  be  i  leaking  gasket.  If  refrigerant 
is  leaking  from  the  gasket  between  the 
flanges  w  lere  two  pieces  of  pipe  come 
together,  ii  repair  can  often  be 
accompli!  hed  by  merely  tightening  the 
bolts  that  lold  the  flanges  together. 
Assuming  that  the  piping  is  accessible, 
this  migh  take  only  a  few  minutes. 

Howevi  r.  EPA  recognizes  that  under 
certain  cii  cumstances  it  may  not  be 
possible  f  )r  the  owners  and  operators  of 
industrial  process  refrigeration 
equipmer  t  to  complete  all  necessary 
repairs  w:  thin  the  thirty-day  timeframe, 
or  compU  te  r^rofit  activities  within  one 
year,  as  ei  tablished  by  the  final 
regulatioi  s.  Such  necessary  repairs  may 
not  be  abl  e  to  be  completed  within  30 
days  due  .o  the  need  for  the  owners  and 
operators  of  industrial  process 
refrigerati  on  equipment  to  comply  with 
all  other  Applicable  federal,  state,  and 
local  regulations.  For  example,  if  the 


piping  for  the  industrial  process 
equipment  is  covered  with  asbestos- 
containing  insulation,  the  insulation  for 
the  affected  portions  of  the  system  will 
have  to  be  removed  to  detect  and  repair 
the  leaks.  Depending  on  the  amount  of 
piping  affected.  EPA  regulations  may 
require  a  ten  working  day  notice  before 
any  asbestos-handling  activities  may 
begin.  Only  once  the  process  of 
removing  the  insulation  is  complete  can 
work  begin  on  the  refrigeration  system.' 

Other^ypes  of  regulatory 
requirements  that  may  impact  the 
ability  of  a  facility  to  either  complete 
the  necessary  repairs  within  30  days  or 
retrofit  the  facility  within  one  year 
include  the  need  to  obtain  appropriate 
state  or  local  permits.  For  example,  one 
company  planning  to  replace  its  ozone- 
depleting  component  with  an  ammonia 
refrigeration  component  in  California 
encountered  many  unavoidable  delays 
because  ammonia  is  treated  as  a 
hazardous  substance  under  the 
California  Risk  Management  Prevention 
Plan  (RMPP)  program.  Asa  result,  the 
company  had  to  prepare  a  risk 
management  plan  that  met  the  approval 
of  the  local  fire  department  before 
ammonia  could  be  brought  to  the  site. 
It  took  a  total  of  six  months  to  write  and 
receive  approval  of  the  plan  from  the 
State.  A  similar  situation  could  be 
encountered  by  any  facility  in  California 
that  decided  to  replace  its  ozone- 
depleting  system  with  an  ammonia 
system.  Since  most  companies  are 
unlikely  to  commit  significant 
investment  to  a  project  until  it  is  clear 
that  the  project  can  be  approved,  this 
requirement  could,  in  effect,  delay  other 
necessary  retrofit  activities  by  up  to  six 
months.  This  may  limit  the  abiHty  of  the 
company  to  complete  retrofitting  the 
system  within  one  year. 

In  some  cases,  industrial  process 
refrigeration  systems,  particularly 
refrigerated  condensers.  ser\'e  as 
emission  control  devices  for  chemicals 
that  could  otherwise  be  released.  For 
e.xample.  a  refrigeration  system  may  be 
used  to  cool  and  condense  vapors, 
allowing  recovery  rather  than  venting  to 
the  atmosphere.  Federal  or  state 
emission  control  requirements  will 
typically  specify-  that  the  condenser 
must  be  in  operation  whenever  the 
manufacturing  process  is  running. 
Limited  periods  of  down  time  for 
maintenance  on  the  condenser  may  be 
allowed.  However,  companies  may  not 
have  unlimited  freedom  to  shut  down 
the  system  that  controls  emissions. 

Repairing  leaks  and  retrofitting 
systems  may  be  delayed  because  of  the 
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unavailability  of  needed  parts.  Miiny 
parts  in  an  industrial  process 
refrigeration  system  are  custom-built. 
This  is  different  from  the  commercial 
and  comfort-cooling  sectors,  whore  parts 
tend  to  be  more  uniform,  niorf  widely 
available,  and  may  often  be  purchased 
"off  the  shelf."  In  order  to  repair  or 
replace  a  leak  source  in  an  industrial 
process  facility,  the  needed  part  may 
have  to  be  custom-built.  The  process  of 
building  the  part  and  shipping  it  to  the 
facility  may  cause  a  delay  that  makes  it 
impossible  for  the  owner  or  operator  of 
the  industrial  process  facility  to  repair 
the  leaks  within  30  days. 

Although  EPA  recognizes  these 
potential  difficulties  and  delays.  EPA 
proposes  that  the  owner  or  operator  of 
the  industrial  process  refrigeration 
equipment  must  exert  best  efforts  to 
repair  leaks  within  the  30-day  time 
period.  EPA  believes  that  best  efforts  on 
the  part  of  the  owner  or  operator  of  the 
industrial  process  refrigeration  system 
implies  that  a  methodology  for  repair 
that  is  reasonably  expected  to  be 
effective  based  on  past  experience  has 
been  used.  A  best  efforts  approach  used 
,  to  repair  leaks  should  first  consider  the 
experience  of  the  individual  or 
individuals  charged  with  performing  the 
repairs.  However,  for  repairs  that  are 
less  common  or  have  not  been 
performed  in  the  past,  best  efforts  on  the 
part  of  the  owner  or  operator  of  the 
industrial  process  system  may  imply 
appropriate  consultation  by  the 
technician  with  manuals  or  colleagues, 
both  within  and  outside  of  the 
company.  If  the  owners  or  operators  of 
the  industrial  process  system  followed 
the  methodology  discussed  above,  and 
are  unable  to  repair  all  necessary  leaks 
within  thirty  days.  EPA  proposes  to 
grant  extra  time.  EPA  requests 
comments  on  this  repair  methodology. 
While  EPA  believes  that  a  best  efforts 
approach  that  incorporates  the 
information  above  is  important.  EPA  is 
concerned  about  the  lack  of  formal 
protocols  referred  to  in  this  d«finition. 

The  owners  or  operators  of  the 
industrial  process  facility  would  be 
required  to  maintain  records  of  their 
actions  and  submit  information  to  EPA 
that  details  the  need  for  additional  time 
to  complete  all  repair  work.  EPA 
believes  the  following  information        ^ 
should  be  maintained  by  the  owners  or 
operators  of  the  affected  system  and 
reported  to  EPA: 

(1)  Identification  of  the  industrial 
process  facility. 

(2)  Leak  rate; 

(3)  Method  used  to  determine  the  leak 
rate  and  full  charge: 

(4)  Date  a  leak  rate  of  35  percent  or 
greater  was  discovered: 


(5)  Location  of  leaks(s)  to  the  extent 
determined  to  date; 

(6)  Any  repair  work  that  has  been 
completed  thus  far  and  the  date  that 
work  was  completed; 

(7)  Plan  to  fix  other  outstanding  leaks 
to  achieve  a  rate  below  the  applicable 
allowable  annual  leak  rate; 

(8)  Reasons  why  more  than  30  days 
are  needed; 

(9)  Estimate  of  when  repair  work  will 
be  completed; 

(10)  If  time  changes  for  original 
est,imates,  documented  reason  for 
changes; 

(11)  Dates  and  types  of  static  and 
dynamic  tests  performed;  and 

(12)  Test  results  for  both  the  static  and 
dynamic  tests. 

All  the  above  information  would  be 
maintained  by  the  industrial  process 
refrigeration  facihty  on-site.  Information 
discussed  in  (1)  through  (9)  would  be 
submitted  as  part  of  the  original 
notification  to  the  Agency.  This 
information  would  be  submitted  within 
thirty  days  from  the  time  the  leak  was 
detected.  The  information  requested  in 
item  (10)  would  only  be  submitted  as 
necessary.  The  information  in  items  (11) 
and  (12)  would  be  submitted  within 
thirty  days  of  completing  repairs  on  all 
appropriate  leaks.  EPA  does  not  believe 
that  these  reporting  or  recordkeeping 
procedures  place  undue  burden  on  the 
affected  community.  EPA  believes  that 
documenting  the  services  performed  by 
repair  personnel  is  normally  kept  by  the 
owners  and  operators  of  industrial 
process  refrigeration  equipment. 
However,  EPA  requests  comment  on 
these  recordkeeping  and  reporting 
requirements. 

C.  Repairs  Requiring  a  Process 
Shutdown 

In  order  to  complete  many  types  of 
repairs,  an  industrial  process 
refrigeration  system  may  be  required  to 
shut  down.  EPA  proposes  to  define  a 
process  shutdown  as  when,  for  purposes 
such  as  maintenance  or  repair,  a  process 
temporarily  ceases  to  operate  or 
manufacture  whatever  is  being 
produced  at  the  particular  facility.  A 
typical  manufacturing  process  may 
consist  of  the  coordination  and 
integration  of  a  chemical  reaction, 
separation,  and  heating  or  cooling 
activities.  Since  many  facilities  do  not 
have  back-up  refrigeration  systems,  a 
shutdown  of  the  refrigeration  unit  in 
order  to  facilitate  the  repair  of  leaks 
i.ould  require  the  curtailing  or  cessation 
of  production.  For  the  purposes  of  this 
proposal,  EPA  does  not  believe  a 
process  shutdown  occurs  when  a  system 
is  temporarily  taken  off-line  for  reasons 
such  as  a  power  outage.  Nor  does  it 


constitute  a  system  mothballing  of  a 
facility  discussed  in  II.  K. 

The  costs  of  a  shutdown  can  be 
enormous.  During  the  time  when  the 
process  is  shut  down,  no  product  will 
be  produced.  This  results  in  lost  sales. 
For  example,  one  company  estimates 
that  the  cost  of  a  three-day  shutdown  of 
a  particular  process  facility  was 
$137,000.  This  estimate  included  lost 
profits  due  to  products  that  either 
would  not  be  made  at  all,  or  would  be 
off-grade  during  the  start-up  and 
shutdown,  plus  maintenance  charges 
incurred  by  the  facility.  Another  facility 
estimated  that  to  complete  all  necessary 
leak  repair  work  should  take  two  days, 
but  could  reasonably  be  expected  to  take 
as  many  as  six  days  depending  on  the 
number  or  type  of  additional  leaks 
discovered  during  the  repair  operations. 
The  lost  profits  could  be  as  much  as 
$171,000  per  day  for  that  facility. 

In  most  cases  shutting  down  a  process 
cannot  be  done  in  an  instant.  It  may 
require  hours  or  days  to  completely  shut 
down  all  the  process  equipment  while 
avoiding  any  runaway  chemical 
reactions  that  could  lead  to  fires, 
explosions,  or  other  immediate  hazards 
to  human  health  and  the  environment. 
It  may  take  several  days  to  release  or 
control  hazardous  energy  and  clean  out 
pipes,  storage  tanks,  and  other 
appropriate  equipment  to  allow  for  a 
safe  working  envirormient.  Therefore. 
EPA  believes  it  is  necessary  to  propose 
additional  time  to  complete  all 
necessary  leak  repair  work  for  an 
industrial  process  refrigeration  facility 
where  a  process  shutdown  is  necessary. 

EPA  is  proposing  a  120-day  repair 
period,  rather  than  a  30-day  repair 
period,  in  instances  where  an  industrial 
process  shutdown  is  needed  to  repair  a 
leak  or  leaks  from  industrial  process 
refrigeration  equipment.  EPA  believes 
that  the  need  to  plan  a  process 
shutdown,  ensure  appropriate  personnel 
are  available,  lessen  environmental 
impacts  and  risks  to  human  health,  and 
to  the  extent  possible,  lessen  the 
economic  impact,  warrant  the  proposal 
of  such  additional  time.  Although  the 
system  itself  may  not  need  to  be  shut 
down  for  the  entire  120  days  in  order  to 
make  the  repairs,  the  actual  timing  of 
beginning  the  shutdown  may  be  longer 
in  order  to  avoid  safety  hazards  and 
severe  economic  disruptions.  EPA 
believes  that  facilities  have  every 
incentive  to  make  repairs  expeditiously, 
both  because  leaking  refrigerant  is  very 
costly  and  because  production,  once  off- 
line, is  severely  curtailed  or  halted  until 
the  system  comes  back  up.  Therefore, 
EPA  is  proposing  to  allow  120  days  for 
the  owners  or  operators  of  industrial 
process  refrigeration  facilities  in 


instances  where  an  industrial  process 
shutdown  is  needed  to  repair  a  leak  or 
leaks  from  industrial  process 
refrigeration  equipment.  EPA  requests 
comments  on  the  appropriateness  of  this 
proposed  provision. 

D.  Determining  the  Full  Charge  of  on 
Industrial  Process  Refrigerant  System 

Section  82.156(i)  requires  that  leaks 
be  repaired  if  the  equipment  is  leaking 
at  a  specified  rate  in  relation  to  the  total 
charge  of  the  equipment.  In  order  to 
ensure  that  additional  time  to  repair 
leaks  is  warranted  and  to  ensure  that  the 
leaks  are  fully  repaired,  EPA  believes  >l 
is  necessary  to  establish  the  correct  full 
charge  of  refrigerant  for  industrial 
process  refrigeration  systems  prior  to 
determining  the  leak  rate  for  the 
equipment.  Refrigerant  is  contained  a"-  « 
liquid,  gas,  or  two-phase  mixture  in 
reservoirs,  equipment,  and  various 
amounts  of  piping.  The  equipment 
vendors  may  calculate  the  refrigersni 
capacity  for  the  devices  they  sell: 
however,  such  calculations  may  not 
include  all  of  the  piping  the  system 
contains,  as  well  as  any  piping  that  ma\ 
be  added  by  the  owner  or  operator  that 
may  differ  from  the  original  engineering 
designed,  and  therefore  increase  the  full 
charge  of  the  equipment. 

One  company  recently  completed 
construction  and  installation  of  an 
industrial  process  refrigeration  unit  thni 
was  supposed  to  hold  70,000  pounds  of 
refrigerant.  In  this  case,  the  owner 
suspected  a  problem  and  performed  its 
own  calculations,  estimating  a  full 
charge  of  96,000  pounds  of  refrigerant 
When  the  company  filled  the  system  fo.' 
th^  first  time,  the  system  took  150.000 
pounds  of  refrigerant.  Had  the  owner 
filled  the  system  to  the  manufaclurer  v 
specifications,  the  system  would  not 
have  functioned  well  and  the  owner 
may  have  added  refrigerant,  presumab!\ 
attributing  the  need  for  additional 
refrigerant  to  leaks. 

For  older  refrigeration  systems,  the 
full  charge  may  not  have  been  generallx 
known.  When  those  systems  were  buiit 
there  were  no  regulatory  requirements 
that  stipulated  that  owners  or  operators 
should  know  exactly  how  much 
refrigerant  constituted  a  full  charge. 
Many  refrigerants  were  inexpensive  to 
add  or  replace.  Therefore,  the  owner  or 
operator  may  not  have  required  that  the 
full  charge  be  recorded  routinely  Since 
the  full  charge  was  performancp-based. 
it  may  have  varied  with  season,  ambient 
temperature,  or  production  rate. 

EPA  proposes  the  following  methods 
for  owners  and  operators  of  industrial 
process  refrigeration  systems  to 
determine  the  full  charge  and  requests 
comments  on  a  methods.  EPA  has 
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received  in  ormation  indicating  that 
there  are  at  least  five  possible  methods 
for  determi:  ling  the  full  charge  of  a 
system.  Each  of  these  methods  has 
limitations.  However,  EPA  believes  that 
the  alternative  to  these  methods  would 
be  to  requiiB  the  operators  of  industrial 
process  re&igeration  equipment  to 
evacuate  the  systems  and  add  refrigerant 
a  little  at  a  time  while  checking  the 
effect  on  cooling.  EPA  believes  that  an 
attempt  to  proceed  in  that  manner 
would  cauae  an  uiueasonable  burden  on 
the  affecteq  community. 

The  first  method  for  determining  the 
full  charge  of  the  system  is  to  rely  on  the 
manufactuiers'  determinations.  The 
benefit  of  tlis  system  is  that  typically 
the  manufMJturer  provides  a  single 
number  rather  than  a  range.  The 
limitations  include  the  infrequency  with 
which  the  manufacturer  may  actually 
provide  thifc  information  and  the 
occasion  tg question  the  number's 
accuracy.  Questions  concerning  the 
accuracy  of  the  number  will  reflect  the 
fact  that  industrial  process  refrigeration 
equipment  is  often  custom-built; 
therefore,  a  particular  system  may  be  a 
one-of-kinc  appliance  for  which  the 
manufactuj  ef 's  determinations  may  only 
be  an  estim  ate.  Furthermore,  the  owner 
or  operator  of  a  particular  system  may 
have  made  subsequent  modifications, 
which  wou  ,d  adjust  the  full  charge  of 
the  system.  Moreover,  even  where  the 
manufactuier's  estimates  may  initially 
appear  reasonable,  experience  with 
actual  use  (if  the  equipment  may 
indicate  th(  t  need  to  revise  the  estimate. 

The  seco  id  method  for  determining 
the  full  charge  of  a  system  is  to  require 
the  owner  or  operator  to  do  calculations. 
In  some  cases  the  owners  or  operators 
of  a  system  should  be  able  to  estimate 
a  full  charj  e  by  calculations  based  on 
component  sizes,  flow  rates,  pressures, 
and  other  considerations.  Of  course, 
these  calculations  may  become  very 
complex  due  to  the  number  of 
individual  pipes,  tubes,  and  other  parts 
the  system  contains.  Additionally,  each 
measurem*  nt  or  assumption  that  goes 
into  the  tot  j1  calculation  will  have  a 
margin  of  error.  Consequently,  although 
this  metho  i  has  the  benefit  of  being 
based  on  o  )jective  criteria  and  methods, 
the  resultifig  number  may  be  subject  to 
change  as  i  nethods  are  refined  or 
experience  with  the  system  increases. 

The  thin  i  method  is  to  rely  on  actual 
measurements  of  the  amount  of 
refrigerant  added  or  evacuated  from  an 
industrial  »rocess  refrigeration  system. 
Although  t  lis  may  be  a  more  accurate 
method  ami  would  provide  a  single 
number  ralher  than  a  range  of  the  hill 
charge,  evacuating  a  system  is  not 
always  pra  irtical.  For  example. 
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evacuating  the  entire  charge  may  require 
a  process  shutdown  and  a  place  to  store 
that  refrigerant.  In  addition,  the  exact 
measurement  may  only  represent  the 
amount  of  refrigerant  evacuated.  Since 
the  system  could  have  been  below  or 
above  full  charge  when  the  evacuation 
was  performed  or  some  refi-igerant  may 
have  been  lost  during  evacuation,  the 
amount  of  refrigerant  evacuated  may  not 
be  an  accurate  measure  of  the  full 
charge  of  the  system. 

A  fourth  method  for  determining  the 
full  charge  of  a  system  is  to  choose  a 
number  from  within  an  established 
range  based  on  the  best  data  currently 
available.  In  situations  where  the 
refrigerant  system  functions  properly 
within  a  range  of  quantities,  the  owner 
or  operator  may  choosa  a  number  from 
within  the  range  based  on  the  data  and 
consider  that  number  to  be  the  full 
charge.  Once  a  number  is  selected  that 
number  would  be  considered  the  full 
charge.  Over  time  the  owner  or  operator 
of  the  system  may  adjust  this  number 
based  on  new  or  revised  information 
concerning  the  performance  of  the 
system,  thereby  potentially  increasing 
the  accuracy  of  the  full  charge  estimate. 
However,  the  drawback  to  this  method 
is  that  there  is  no  clarity  regarding  the 
circumstances  under  which  a  change  in 
the  number  could  be  justified.  An  ever- 
changing  estimate  of  the  full  charge 
defeats  the  purpose  of  creating  such  a 
baseline.  Therefore,  the  Agency 
proposes  that  this  method  not  be 
included  in  the  list  of  method  options 
from  which  owners  and  operators  can 
determine  full  charge. 

The  last  method  for  determining  the 
full  charge  of  a  system  is  to  establish  a 
definition  of  full  charge  that  is  based  on 
maximum  cooling  performance.  One 
possible  approach  is  to  define  the  full 
charge  as  the  minimum  amount  of 
refrigerant  necessary  for  a  system  to 
achieve  its  maximum  refrigerant 
performance  during  times  of  maximum 
process  heat  load.  This  would  include 
consideration  of  the  production  process 
and  the  most  adverse  ambient 
conditions  normally  encountered.  This 
definition  has  a  major  drawback. 
Because  it  is  based  on  cooling  « 

performance,  it  does  not  give  a  number 
in  the  context  of  pounds  of  refrigerant 
in  the  system.  Several  other  factors 
could  affect  cooling  performance, 
severely  skewing  the  calculation  of  full 
charge. 

EPA  believes  that  it  is  appropriate  to 
use  any  of  the  first  three  methods  to 
establish  the  full  charge  for  an  industrial 
process  refrigeration  system;  however, 
EPA  beUeves  that  the  last  two  methods 
would  not  be  appropriate.  EPA  is 
cjjncemed  with  the  last  two  methods 


because  of  the  lack  of  objectivity  and  the 
possibility  for  frequent  adjustments. 
Furthermore,  EPA  believes  it  is  critical 
that  the  owners  or  operators  of  a 
particular  system  use  both  a  consistent 
and  accurate  approach  for  determining 
the  full  refrigerant  charge.  Such  an 
approach  may  include  one  of  the  first 
three  methods,  or  a  combination  of  them 
to  establish  the  full  charge  of  a  system. 
For  example,  the  owners  or  operators 
may  wish  to  consider  the 
manufacturer's  estimates  in  conjunction 
with  its  own  calculations.  Once  the  full 
charge  is  established,  a  leak  rate  can  be 
based  upon  this  number.  However, 
constantly  changing  the  methodology 
for  establishing  the  full  charge  could 
alter  the  determination  of  the  leak  rate 
for  the  system.  Within  reason,  EPA 
could  allow  for  a  particular  facility  to 
adjust  its  method  for  determining  the 
full  charge  where  a  change  would  lead 
to  a  more  accurate  estimate  of  the  full 
charge;  however,  EPA  would  also  take 
consistency  into  account. 

In  today's  action,  EPA  proposes  that 
the  first  three  methods,  or  a 
combination  of  them,  may  be  used  to 
determine  the  full  charge.  EPA  requests 
comments  on  the  five  methods  for 
determining  the  full  charge  of  a  system 
discussed  above,  and  the 
appropriateness  of  the  methods 
proposed.  In  addition.  EPA  requests 
comments  on  other  potential  methods 
for  establishing  the  full  charge  of  an 
industrial  process  refrigeration 
appliance. 

E.  Static  and  Dynamic  Teats 

EPA  is  proposing  that  the  repair 
efforts  required  for  industrial  process 
refrigeration  equipment  be  those  that 
sound  engineering  judgment  indicates 
will  be  sufficient  to  bring  the  leak  rales 
below  a  35  percent  annual  rate,  that  a 
static  test  be  conducted  at  the 
conclusion  of  the  repairs  to  determine 
whether  the  repairs  undertaken  were 
successfully  completed,  and  that  a 
dynamic  test  be  conducted  within  30 
days  of  bringing  the  system  back  on-line 
(if  taken  off-line)  or  of  completing  the 
actual  repairs,  but  no  sooner  than  when 
the  system  has  achieved  steady-state 
operating  characteristics.  EPA  is  also 
proposing  that  the  system  not  be 
brought  back  on-line,  in  the  case  where 
it  was  taken  off-line,  until  a  static  test 
indicates  that  the  repairs  undertaken 
have  bt^n  successfully  completed.  If  the 
dynamic  test  indicates  that  the  repairs 
have  not  been  successfully  complete<l. 
EPA  proposes  that  the  owner  would  bo 
subject  to  a  requirement  to  retrofit  or 
replace  the  equipment  within  one  year 
of  the  failure  to  verify  that  the  repairs 
had  been  successfully  completed  or 


such  longer  time  period  as  may  be 
granted  under  this  proposal.  A  retrofit 
plan  would  need  to  be  submitted  to  EPA 
as  discussed  in  F.l  of  this  preamble  and 
outlined  in  the  proposed  reporting 
requirements  of  this  proposed 
rulemaking.  Moreover,  EPA  is  proposing 
that  the  owner  or  operator  notify  EPA  of 
the  failure  within  30  days  of  the  failed 
dynamic  verification  test. 

To  ensure  that  the  leak  repair  work 
conducted  on  industrial  process 
refrigeration  equipment,  where 
additional  repair  time  has  been  granted, 
has  been  successful  and  that  leaks  have 
been  brought  to  below  35  percent  per 
year,  parties  to  the  settlement  agreed 
that  it  is  desirable  and  beneficial  to 
perform  leak  checking  tests  after  the 
owners  or  operators  of  the  facility  have 
completed  the  necessary  work.  The 
owners  or  operators  of  the  industrial 
process  refrigeration  system  will  be 
relying  on  sound  engineering  judgment 
to  determine  the  leak  rate  and  to 
determine  the  type  of  leak  tests  to 
perform.  With  regard  to  this  rulemaking. 
EPA  proposes  to  interpret  sound 
engineering  or  professional  judgement 
to  represent  a  combination  of  the  use  of 
logic  and  operational  experience,  with 
methods  of  calculation  that  are 
practical,  based  on  training,  experience 
and  education.  As  mentioned  above, 
EPA  believes  two  types  of  tests  should 
be  conducted  to  ensure  that  the  leak 
rates  have  been  brought  successfully 
below  35  percent  per  year — a  static  test 
and  dynamic  test. 

EPA  is  proposing  to  define  static  tests 
as  those  tests  that  take  place  before  the 
refrigeration  system  has  been  started 
again,  in  cases  where  the  system  has 
been  shut  down.  A  static  test,  with 
regard  to  the  leak  repairs  that  require 
the  evacuation  of  die  equipment  or  parts 
of  the  equipment,  is  a  test  conducted 
prior  to  the  replacement  of  the  full 
refrigerant  charge  and  before  the 
appliance  or  portion  of  the  appliance 
has  reached  operation  at  normal 
working  conditions  of  temperature  and 
pressure.  However,  not  all  repairs 
require  the  evacuation  of  the  system. 
Often,  systems  are  not  evacuated  to 
perform  repairs.  For  example,  it  is  not 
necessary  to  evacuate  the  system  to 
repair  leaks  for  piping  or  tubing 
c:onnections  such  as  flanges,  unions, 
flare  fittings,  and  compression  joints, 
leaks  from  gauges  or  control  lines,  leaks 
from  valve  packing,  or  leaks  from  tubes 
in  the  heat  exchanger  if  the  leak  is  at  the 
tube  sheet  or  the  tube  can  be  re-rolled 
or  plugged.  With  respect  to  repairs 
conducted  without  the  evacuation  of  the 
refrigerant  charge  or  without  a 
shuldoivn,  a  static  test  would  mean  a 
(est  conducted  as  soon  as  practical  after 


the  conclusion  of  the  repair  work.  In 
situations  where  a  system  has  been 
evacuated,  the  system  may  not  be 
brought  back  on-line  until  a  static  test 
indicates  that  the  repairs  undertaken 
have  been  successfully  completed. 

EPA  is  proposing  to  define  a  dynamic 
test  as  a  leak  test,  performed  using 
sound  engineering  judgment,  that 
involves  checking  the  repairs  within  30 
days  of  returning  to  steady-state 
operating  characteristics,  or  where 
steady-state  has  been  maintained, 
within  30  days  after  the  repairs  have 
been  completed.  Steady-state  operating 
characteristics  refer  to  the  conditions 
present  when  operating  at  temperatures, 
pressures,  fluid  flows,  speeds  and  other 
characteristics  that  would  normally  be 
expected  for  a  given  process  load  and 
ambient  condition.  Steady-state 
operating  characteristics  are  marked  by 
the  absence  of  atypical  conditions 
affecting  the  operation  of  the 
refrigeration  system.  Dynamic  tests  for 
equipment  from  which  the  refrigerant 
charge  has  t)een  evacuated  would  mean 
a  test  conducted  after  the  appliance  or 
portion  of  the  appliance  has  resumed 
operation  at  steady-state  or  normal 
operating  conchtions  of  temperature  and 
pressure. 

With  respect  to  repairs  conducted 
without  evacuation  of  the  refrigerant 
charge,  dynamic  tests  would  mean  a 
reverification  test  conducted  after  the 
static  test.  Since  the  system  was  not 
evacuated,  it  would  only  be  necessary  to 
conclude  any  required  changes  in 
pressure,  temperature  or  other 
conditions  to  return  the  system  to  a 
steady-state  for  operations.  This  test 
would  be  performed  within  30  days  of 
return  to  steady-state  operation. 

EPA  is  further  consioering  an 
alternative  of  allowing  the  dynamic  test 
to  be  conducted  prior  to  achieving 
steady-state  operations  where  the 
system  was  evacuated  if  reassembly  and 
operation  will  make  the  testing  more 
difficult  and  less  reliable.  In  these 
circumstances  the  dynamic  test  could  be 
conducted  without  resuming  steady- 
state  operations,  but  with  a  standard 
operation  pressure  or  temperature  for 
the  appliance.  EPA  is  also  concerned 
about  how  to  judge  whether  such  a  test 
actually  is  more  reliable  than  a  test 
conducted  after  the  system  has  been 
completely  returned  to  steady-state 
operations.  Therefore.  EPA  is  not 
proposing  to  allow  for  this  type  of 
dynamic  test  alternative,  but  requests 
comments  on  the  need  for  such  an 
alternative  and  under  what  conditions  it 
would  be  reasonable  to  accept  such  an 
approach. 

If  the  dynamic  lest  indicates  that  the 
repairs  have  not  been  successfully 


completed,  the  owner  or  operator  of  the 
system  would  be  required  to  retrofit  or 
replace  the  equipment  within  one  year 
of  the  failure  to  verify  that  the  repairs 
had  been  successfully  completed  or 
within  such  longer  time  period  as  may 
be  granted  under  this  proposal.  A 
retrofit  plan  would  need  to  be  submitted 
to  EPA  as  discussed  in  F.l  of  this 
preamble  and  outlined  in  the  proposed 
reporting  requirements  of  this  rule.  In 
addition,  EPA  is  proposing  that  the 
owner  or  operator  notify  the  Agency  of 
failure  within  30  days  of  the  failed 
dynamic  verification  test.  The  Agency 
believes  that  in  most  cases  the  industrial 
process  facility  will  already  be  subject 
to  the  reporting  requirements  discussed 
in  today's  action,  since  most  of  these 
repairs  will  take  longer  than  30  days  to 
complete.  Therefore,  this  information 
will  be  reported  as  part  of  the 
requirements  contained  m  the 
discussion  for  allowing  more  than  30 
days  to  complete  repairs.  However,  if 
there  is  a  case  where  a  failed  dynamic 
test  could  in  fact  occur  as  part  of  a 
method  of  completing  all  repairs  within 
30  days,  the  industrial  process  facility 
would  need  to  submit  information  as 
part  of  its  submittal  of  a  retrofit  or 
replacement  plan. 

The  above  definitions  of  static  and 
dynamic  tests  would  allow  the  same  test 
methodologies  in  certain  circumstances 
to  be  categorized  as  both  a  static  test  or 
a  dynamic  test,  depending  upon  when 
and  under  what  conditions  the  tests  are 
performed.  Furthermore,  this  definition 
does  not  specify  which  tvpe  of  static  or 
dynamic  test  should  be  used  under 
which  circumstances.  Due  to  the  unique 
situations  faced  by  each  industrial 
process  facility.  EPA  believes  it  is 
important  for  that  decision  to  be  based 
upon  sound  engineering  or  professional 
judgment.  EPA  requests  comment  on  the 
proposed  definitions  of  static  and 
dynamic  tests,  including  the  need  to 
perform  a  static  test  as  soon  as  is 
practical  after  completing  repairs,  and 
the  need  to  conduct  a  dvT.amic  test 
within  30  days  of  returning  to  normal 
operating  conditions.  In  addition,  EPA 
requests  comments  on  the  associated 
recordkeeping  and  reporting 
requirements. 

Below  are  examples  of  various  test 
methods  that  EPA  believes  represent 
acceptable  forms  of  static  and  dynamic 
tests.  EPA  wishes  to  clarify  that  other 
types  of  tests  may  exist.  Today's 
proposal,  however,  does  not  identify 
any  particular  type  of  test  that  must  be 
used.  EPA  requests  conunents  on  the 
appropriateness  of  these  tests  as  well  as 
others  not  specified  in  this  proposal. 
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test  method  can  be 
applying  a  soap  bubble 
p  Dtential  leak  sources  and 
bub  jles  form.  This  is  an 
nethod  that  should  not 
osion  hazard  and  can 
ative  estimate  of  a  leak 
method  cannot  work  as  a 
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2.  Electronid  Leak  Detectors 

Electronic  leak  detectors  identify  the 
presence  of !  pecific  refrigerants  and 
give  a  readir  g  on  the  degree  of  a  leak 
within  a  ran  ^e  allowed  by  the  detector, 
usually  by  a  i  audible  alarm  that  may  be 
accompanieii  by  lights.  These  detectors 
have  movable  probes  that  can  be  put 
into  some  pfcces  where  a  soap  bubble 
test  would  hi  difficult.  For  example,  an 
electronic  di  itector  can  be  used  for  the 
underside  o  a  fitting.  However,  the 
effectivenes  of  electronic  leak  detectors 
can  be  redu(  ed  by  the  presence  of 
insulation,  f  articularly  if  the  insulation 
was  blown  \  .'ith  an  ozone-depleting 
substance.  C  ther  limitations  include  the 
potential  foi  false  readings  due  to 
previously  1  ;aked  refrigerants  soaking 
the  insulati(  n.  Also,  the  usefulness  of 
these  detect  )rs  is  hmited  because  the 
point  at  whi  :h  a  leak  is  shown  may  not 
be  the  actus  spot  at  which  the  leak 
occurred.  In  some  instances,  a  space 
between  the  insulation  and  the  pipe  is 
caused  by  ii  regularities  in  the  outer 
configuratic  n  of  a  pipe,  such  as  flanges 
or  valves.  Si  »me  electronic  detectors 
heat  the  san  ipled  gases  before  analyzing 
them.  There  fore,  there  could  be  a  risk  of 
explosion  uider  certain  conditions. 
Despite  the;  e  limitations,  in  many 
circumstanc  es,  electronic  leak  detection 
represents  a  useful  static  or  dynamic 
test  option 

3.  Ultrasonifc  Detectors 
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Ultrasonifc  detectors  respond  to  the 
high  freque  icy  noise  generated  by  a 
leak.  In  son  e  instances,  these  detectors 
may  be  app  opriate  for  static  or  dynamic 
tests.  One  n  lajor  advantage  of  these 
detectors  is  the  ability  to  detect  leaks 
from  severa  feet  away.  This  is 
particularly  useful  for  leaks  that  may 
occur  in  otl  erwise  inaccessible 
locations.  V  owever,  facilities  may  often 


generate  background  noise  that  could 
interfere  with  the  effectiveness  of  the 
ultrasonic  detectors.  Where  appropriate, 
these  detectors  can  be  used  to  perform 
either  static  or  dynamic  tests. 

F.  Failed  Verification  Tests 

Through  this  action,  EPA  is  proposing 
that  an  industrial  process  refrigeration 
system,  if  taken  off-line,  not  be  brought 
back  on-line  until  a  static  test  indicates 
that  the  repairs  undertaken  have  been 
successfully  completed.  EPA  is  further 
proposing  that  a  dynamic  test  be 
performed  within  30  days  to  verify  that 
the  leaks  have  been  successfully 
completed.  Since  a  static  test  typically 
does  not  occur  during  steady-state 
operations,  test  results  may  not  be 
consistent  with  the  results  of  the  more 
reliable  dynamic  test.  EPA  has 
considered  the  possibility  of  a  system 
failing  the  dynamic  test  after  the  system 
has  been  brought  back  on-line  or  after 
the  repairs  have  been  made.  EPA 
believes  that  if  a  system  fails  a  dynamic 
test,  appropriate  action  must  be  taken. 
EPA  is  proposing  to  allow  the  owners  or 
operators  of  the  system  to  attempt 
repairs  a  second  time  or  take  other 
corrective  action  that  will  result  in  an 
overall  leak  rate  that  does  not  exceed  35 
percent  per  year  If  none  of  these 
approaches  is  successful,  then  owners 
or  operators  of  the  system  would  be 
required  to  retrofit  or  retire  the  facility. 

1.  Requirement  to  Retrofit  or  Retire  the 
Leaking  Equipment 

EPA  is  proposing  that  if  the  dynamic 
test  indicates  that  the  repairs  have  not 
been  successfully  completed,  the  owner 
would  be  required  to  retrofit  or  replace 
the  equipment  within  one  year  of  the 
failure  to  verify  that  the  repairs  had 
been  successfully  completed  or  within 
sujch  longer  time  period  as  may  be 
granted  under  this  proposal.  EPA 
believes  that  where  the  leak  rates  for 
industrial  process  refrigeration 
equipment  continue  to  exceed  35 
percent  per  year,  it  is  necessary  to 
retrofit  or  retire  the  facility,  which  could 
include  replacing  the  existing 
equipment.  Furthermore,  within  30  days 
of  a  failed  dynamic  test,  the  owners  or 
operators  of  the  industrial  process 
refrigeration  facility  would  be  required 
to  submit  to  EPA  a  plan  for  retrofitting 
or  retiring  the  leaking  equipment.  This 
requirement  would  be  similar  in  scope 
to  that  described  in  §  82.156(i)(3)  of  the 
final  rule  pubfished  May  14. 1993. 
However,  in  this  case,  a  copy  of  a 
retrofit/replace/  retire  plan  would  be 
submitted  to  EPA,  rather  than  just  be 
available  to  EPA  upon  request.  In 
addition,  the  plan  would  include 
information  concerning  the  repairs 


attempted  to  date,  and  the  paranifti^rs 
used  for  the  unsuccessful  dynamic  t«>sl 

2.  Option  for  Second  Repair  Attempt 

EPA  recognizes  that  in  some  cases  ih<» 
industrial  process  facility  may  discover, 
through  its  failed  repair  efforts  and 
verification  tests,  another  means  for 
repairing  the  refrigerant  leaks:  or 
perhaps  the  repairs  undertaken  by  thr 
facility  were  merely  not  completed 
successfully.  For  example,  if  the  leak 
was  in  the  valve  packing,  it  is  possible 
that  the  gland  nut  was  not  tightened 
sufficiently.  Therefore,  repeating  the 
process  of  tightening  the  gland  nul  may 
lead  to  a  successful  dynamic  test.  EPA 
also  recognizes  the  large  costs  involved 
with  retrofitting  or  retiring  certain 
industrial  process  refrigeration  syMems 
Therefore,  due  to  the  complexity  of 
adequately  finding  and  repairing  leaks. 
EPA  believes  that  in  certain 
circumstances  it  may  be  reasonable  to 
allow  the  owners  and  operators  of  the 
industrial  process  refrigeration 
equipment  to  have  a  second  opportunity 
to  complete  repairs. 

EPA  is  proposing  that  the  owner  or 
operator  of  an  industrial  process 
refrigeration  unit  be  relieved  of  the 
obligation  to  retrofit  or  replace  the 
equipment  if  a  second  attempt  to  repair 
the  same  leaks  that  were  the  subject  of 
the  first  repair  attempt  is  undertaken 
within  30  days  of  the  failed  dynamic 
verification  test  or  within  120  da\s  in 
the  case  of  repairs  for  which  an 
industrial  process  shutdown  is 
necessary,  and  is  successful  subject  to 
the  same  verification  requirements  as 
the  first  attempt  at  repair.  The  owner  lir 
operator  would  be  required  to  notify 
EPA  within  30  days  of  the  successful 
dynamic  verification  test  and  the  owner 
or  operator  would  no  longer  be  subject 
to  the  obligation  to  retrofit  or  replace  the 
equipment  that  arose  as  a  consequence 
of  the  initial  failure  to  repair  the  leaks 
successfully.  EPA  believes  that  it  is 
necessary  to  allow  for  a  second  repair 
attempt  and  believes  that  the  speed  with 
which  this  proposed  second  repair 
attempt  must  be  accomplished  will 
reasonably  limit  the  amount  of 
refrigerant  potentially  released  to  thi? 
atmosphere. 

3.  Option  To  Reduce  Other  Equipment 
Leaks 

EPA  believes  it  possible,  thai  while 
the  particular  leak  originally  identified 
by  the  owners  or  operators  of  the 
industrial  process  facility  cannot  be 
successfully  repaired,  other  leak  soun.es 
could  be  eliminated  or  practices 
changed  to  reduce  the  annual  leak  rate 
to  below  35  percent.  EPA  believes  it  is 
not  possible  to  establish  a  zero  leak  rale 


for  most  industrial  process  refrigeration 
equipment.  Leaks  will  occur  to  some 
extent  in  locations  such  as  threaded 
connections,  valve  packing,  compressor 
shaft  seals  and  flange  seals.  Industrial 
process  refrigeration  equipment 
contains  many  of  these  potential  leak 
sources,  many  of  which  may  not  be 
directly  accessible  because  they  are 
packed  in  ice  or  insulation.  These  seals 
typically  depend  upon  a  polymer  or 
other  flexible  material  that  is 
compressed  between  smootli  metal 
.surfaces  to  form  a  seal.  A  perfect  seal  is 
virtually  impossible.  Therefore,  all  such 
seals  will  have  a  small  leak  rate. 
Scratches  on  the  metal  surface,  dirt  at 
the  sealing  surface,  embrittlement, 
abrasion/deformation  from  shaft 
rotation  and  valve  manipulation,  or 
gradual  extrusion,  deformation  of  the 
polymer  under  temperature  cycling  and 
4)ressure  could  all  increase  the  leak 
rates.  Leaks  may  also  occur  anywhere  in 
the  system  where  corrosion  or  metal 
fatigue  can  cause  mechanical  failure.  If 
the  refrigeration  system  operates  under 
pressure,  the  refrigerant  may  be  lost  by 
direct  leakage.  If  the  system  operates  at 
less  than  atmospheric  pressure,  that  is 
under  partial  vacuum,  then 
noncondensable  gases  will  be  drawn 
into  the  system  and  small  amounts  of 
refrigerant  may  be  lost  when  these 
noncondensables  are  vented  through  the 
purge  valve. 

Industrial  process  refrigeration 
systems  have  many  potential  sources  of 
leaks.  If  a  sufficient  number  of  other 
leaks  can  be  repaired  creating  a 
situation  where  the  originally  identified 
leak  or  leaks  remain,  but  the  overall  leak 
rate  has  been  successfully  reduced  to 
below  35  percent  per  year,  EPA  believes 
that  the  owner  or  operator  of  the  facility 
has  still  in  effect  met  its  obligation 
under  the  rule. 

EPA  is  more  concerned  with  the 
percent  of  refrigerant  being  released 
than  the  actual  source  of  the  refrigerant 
leaked.  Therefore.  EPA  is  proposing  that 
the  owner  or  operator  of  an  industrial 
process  refrigeration  unit  be  relieved  of 
the  obligation  to  retrofit  or  replace  the 
equipment  if,  within  180  days  of  the 
failed  dynamic  verification  test,  the 
ov%'ner  or  operator  establishes  that  the 
system's  annual  leak  rate  does  not 
exceed  35  percent.  If  the  equip.ment 
owner  or  operator  establishes  that  the 
system's  annual  leak  rate  does  not 
exceed  35  percent,  tlie  owner  or 
operator  would  be  required  to  notify     . 
EPA  within  30  days  of  that 
determination  and  the  owner  or 
operator  would  no  longer  be  subject  to 
the  obligation  to  retrofit  or  replace  the 
eqiApment  that  arose  as  a  consequence 
of  the  initial  failure  to  repair  the  leaks 


successfully..  The  determination  of 
whether  the  system's  annual  leak  rate 
exceeds  35  percent  would  be 
determined  in  accordance  with 
parameters  identified  by  the  owner  or 
operator  in  its  notice  to  EPA  regarding 
the  failure  of  the  initial  dynamic 
verification  test  discussed  above. 

EPA  believes  that  this  scheme  for 
treating  a  failed  dynamic  test  provides 
an  appropriate  level  of  flexibility  for  the 
affected  community.  Industrial  process 
refrigerant  equipment  owners  or 
operators  would  be  required  to  retrofit 
or  retire  the  system,  unless  a  second 
attempt  to  repair  the  leaks  is  successful, 
or  another  method  for  achieving  a  leak 
rate  of  less  than  35  percent  per  year  can 
be  achieved  within  the  limited 
timeframes  discussed  above. 
Furthermore,  the  owners  or  operators 
would  be  required  to  maintain  records 
and  report  information  to  EPA  so  that 
the  Agency  can  establish  that  a  viable 
approach  is  being  followed  by  the 
owners  or  operators  of  the  affected 
facilities. 

EPA  requests  comments  on  this 
proposed  scheme  for  allowing  a  flexible 
approach  to  be  used  by  the  owners  or 
operators  of  industrial  process 
refrigerant  equipment  that  have  failed  a 
dynamic  test.  EPA  also  requests 
comments  on  ways  in  which  to  simplify 
or  make  more  clear  the  differences 
between  when  a  static  or  dynamic  test 
is  appropriate,  or  if  other  terminology 
would  provide  greater  clarity. 

G.  Clarification  of  Levels  to  Which  Leaks 
Must  be  Repaired  Leak  Rate 

Through  this  action.  EPA  is  also 
proposing  a  clarification  to  §82.156(1) 
(1)  and  (2).  As  a  part  of  the  settlement 
agreement.  EPA  agreed  that  for 
industrial  process  and  commercial 
sources,  leaks  needed  to  be  repaired 
such  that  the  leak  rate  was  brought  back 
to  a  level  below  the  35%  annual  rate. 
EPA  believes  that  parallel  clarification 
for  comfort-cooling  and  commercial 
sources  will  provide  equitability.  rather 
than  requiring  a  repair  of  "all"  leaks  for 
comfort-cooling  systems. 

As  discussed  above,  EPA  is  proposing 
to  revise  the  requirements  for  industrial 
process  refrigeration  equipment 
currently  under  §82.156(i)(l)  to  require 
the  owners  and  operators  of  this 
equipment  to  reduce  leaks  to  a  rate  of 
less  than  35  percent  per  year.  However, 
EPA  would  allow  these  affected  systems 
to  operate  as  long  as  the  leak  rate  does 
not  exceed  that  amount.  Therefore,  EPA 
believes  it  is  appropriate  to  also  revise 
the  regulations  regarding  commercial 
and  comfort-cooling  equipment  to 
provide  that  the  obligation  to  repair 
leaks  triggered  by  an  exceedance  of  the 


leak  rate  is  an  obligation  to  repair  all 
leaks  sufficient  to  bring  the  leak  rate 
below  35%  and  15%,  respectively,  per 
year,  rather  than  to  bring  the  leak  rate 
down  to  zero. 

Therefore.  EPA  proposes  to  clarify 
that  in  repairing  leaks  on  equipment 
subject  to  the  15%  leak  rate,  one  must 
bring  leaks  down  below  the  15% 
threshold  in  order  to  comply  and  in 
repairing  commercial  xefrigeration 
equipment,  one  must  bring  leaks  down 
below  the  35%  threshold  in  order  to 
comply.  While  it  may  be  less  difficult  to 
locate  and  repair  leaks  found  in 
comfort-cooling  and  commercial 
refrigeration  appliances,  to  some  extent, 
many  of  these  systems  may  also  contain 
leak  sources  that  can  be  difficult  to 
locate  and  repair.  This  may  be 
particularly  true  for  certain  types  of 
commercial  refrigeration  appliances. 

EPA  requests  comment  on  the 
proposed  modification  to  the  current 
language  in  §  82.156(i){l)  and  (2). 

H.  Extension  for  Retrofitting  a  Facility 

EPA  believes  that  it  may  be 
reasonable  to  permit  additional  time 
beyond  the  one  year  established  by  the 
current  regulations  for  the  retrofitting  of 
certain  industrial  process  refrigeration 
equipment.  EPA  believes  there  are 
specific  concerns  relating  to  the  need  for 
special  design,  engineering,  ordering 
and  installation  difficulties  for  some 
industrial  process  refrigeration 
equipment.  It  may  take  weeks  or  in 
some  cases  months  to  determine 
available  options  and  develop 
specifications  before  it  is  possible  to 
design  a  retrofitted  facility  and 
subsequently  install  the  equipment. 
Even  when  special  design  plans  are  not 
necessary  and  the  repairs  may  appear 
simple,  the  uniqueness  of  these  large 
systems  may  dictate  that  new  or 
replacement  parts  cannot  be  obtained  in 
time  to  meet  either  30-<lay  repair 
requirement  or  the  one-year  retrofit 
deadline. 

Parts  for  other  types  of  systems,  such 
as  comfort-cooling,  are  more  likely  to  be 
mass-produced,  widely  distributed, 
readily  transportable  and  capable  of 
quick  installation.  Parts  for  industrial 
process  refrigeration  equipment  are 
often  more  difficult  to  obtain  and 
install.  If  a  part  has  to  be  specially 
manufactured,  special-ordered,  or 
fabricated  on-site,  the  company  may  not 
be  able  to  complete  the  repair  w  ithin 
one  year.  For  example,  one  company 
has  indicated  that  its  supplier  is  quoting 
44— J6  weeks  for  the  deliver}'  of  a  1000- 
ton  water  chiller,  with  a  charge  of 
approximately  10,000  pounds  of 
refrigerant.  The  company  estimates  that 
it  needs  5-7  weeks  to  negotiate  an 
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acceptable  pi-oposal  prior  to  ordering 
the  equipment.  Installation  may  take 
10-14  week^.  Therefore,  this  company 
believes  it  \Mill  take  59-67  weeks  to 
replace  this  pre-packaged  industrial 
unit.  Anothar  company  has  a  facility 
with  four  process  refrigeration  systems 
for  chlorine  production,  each  with  a 
compressor  driven  by  a  4,000 
horsepower  motor  and  refrigerant 
charge  of  approximately  175,000 
pounds.  Th(  se  are  massive  systems  that 
were  indivi<  ually  engineered  for  the 
needs  of  the  plant  and  any  changes  will 
also  have  to  be  engineered  on  an 
individual  basis.  The  owner  believes 
that  even  ur  der  ideal  circumstances 
retrofitting  t  le  facility  may  take  three 
years.  2 

EPA  is  pn  )posing  to  revise 
§  82.156(i)(3 1  to  allow  more  than  one 
year  to  com  )lete  the  retrofit  of 
industrial  p  ocess  refrigeration 
equipment  i  n  certain  circumstances. 
While  the  s<  enarios  described  above 
may  justify  nore  than  one  year  to 
retrofit  a  fadility,  EPA  does  not  believe 
additional  t  me  is  always  necessary. 
Therefore,  E  PA  intends  to  only  allow  for 
additional  t  me  when  the  owners  or 
operators  of  the  industrial  process 
^  refrigeratior  equipment  can  provide 
j  information  detailing  the  need  for 
'  additional  t  me  in  accordance  with  the 
;  proposed  re  quirements  described  below. 

i  1.  Addition  il  Time  Based  on  Regulatory 
Delays  and)  or  the  Need  for  a  Suitable 
Replacemer  X 

EPA  is  pi  aposing  that  additional  time, 
to  the  exter  i  reasonably  necessary, 
would  be  a!  lowed  due  to  delays 
occasioned  by  the  requirements  of  other 
applicable  ederal,  state,  or  local 
regulations  or  due  to  the  unavailability 
of  a  suitabli  i  replacement  refrigerant 
with  a  lower  ozone  depletion  potential. 
To  be  a  suil  able  replacement,  a 
refrigerant  vould  have  to  be  acceptable 
under  secti  jn  612(c)  of  the  Act  and 
implement  ng  regulations,  compatible 
with  other  naterials  with  which  it  may 
come  into  ( ontact,  and  be  able  to 
achieve  the  temperatures  required  for 
the  process  in  a  technically  feasible 
manner. 

If  these  c  rcumstances  apply,  the 
ovraer  or  o  )erator  of  the  facility  would 
have  to  not  ify  EPA  within  six  months 
after  the  30  -day  period  following  the 
discovery  c  f  an  exceedance  of  the  35% 
leak  rate.  R  scords  that  would  provide 
evidence  tl  lat  other  regulations  or  the 
unavailability  of  a  suitable  alternative 
refrigerant  prevent  retrofit  or 


^  Information  EPA  has  received  to  date  indicates 
thai  this  systetn  will  most  likely  take  the  longest  of 
those  reviewed  to  retrofit. 


replacement  within  one  year  must  be 
submitted  to  EPA  to  allow  EPA  to 
determine  that  these  provisions  apply 
and  assess  the  length  of  time  necessary 
to  complete  the  work.  EPA  proposes 
that  it  notify  the  owner  or  operator  of  its 
determination  within  60  days  of 
submittal.  Specific  recordkeeping 
requirements  are  discussed  later  in  this 
subsection.  EPA  proposes  that  such 
records  be  maintained  by  the  owner  or 
operator  and  kept  on-site. 

EPA  has  already  discussed  examples 
of  the  types  of  other  federal,  state,  or 
local  regulations  that  may  limit  the 
abihty  of  a  facility  to  retrofit  within  one 
year.  One  example  involved  delays  that 
would  impact  the  ability  of  any  facility 
in  California  that  intended  to  retrofit 
using  ammonia.  Because  ammonia  is 
treated  as  a  hazardous  substance  under 
the  California  RMPP  program, 
companies  need  to  prepare  risk 
management  plans  that  meet  the 
approval  of  the  local  fire  department 
before  ammonia  can  be  brought  to  the 
site.  For  one  company,  the  process  of 
receiving  such  approval  took  six 
months.  Since  other  activities  may  be 
delayed  or  revised  based  on  the 
acceptability  or  unacceptability  of  the 
risk  management  plans,  more  than  one 
year  may  be  necessary  to  complete 
retrofit  activities. 

Regulations  promulgated  under 
section  612  of  the  Act,  known  as  the 
Significant  New  Alternatives  Policy 
(SNAP)  program,  establish  acceptable 
and  tmacceptable  alternatives  for 
particular  end-uses,  including 
refrigeration.  The  SNAP  program 
regulations  were  published  on  March 
18,  1994  (59  PR  13045).  Subsequently, 
additional  alternatives  were  approved 
on  August  26,  1994  (59  PR  44240).  To 
date,  several  replacement  substances 
with  lower  ozone-depleting  potentials 
have  been  listed  as  acceptable  by  the 
Agency.  However,  there  has  been 
difficulty  in  locating  acceptable 
alternatives  for  R-22  systems  that  have 
flooded  evaporators. 

A  flooded-evaporator  system  uses  a 
pool  of  refrigerant,  which  absorbs  heat 
as  it  vaporizes.  All  potential 
replacements  to  date  are  non-azeotropic 
in  these  systems,  meaning  they  consist 
of  components  that  do  not  vaporize 
uniformly.  This  has  the  effect  of  making 
the  refrigeration  system  function  like  a 
distillation  column,  and  greatly  reduces 
the  system's  cooling  capacity  to  the 
point  where  it  probably  will  not  be  able 
to  perform  its  intended  function.  In 
addition,  a  replacement  refrigerant  must 
be  compatible  with  the  manufaeturing 
process  to  be  cooled.  There  is  always 
the  potential  for  leaks  to  occur  that 
could  result  in  the  intermingling  of  the 


refrigerant  and  the  process  chemicals.  If 
an  inappropriate  chemical  is  selected  as 
a  refrigerant,  this  potential 
intermingling  could  cause  a  chemical 
reaction  that  would  damage  or  destroy 
refrigeration  equipment  ;>r  process 
equipment  and  potentially  create  a  risk 
to  human  health  or  the  envirorunent. 

Any  refrigerant  may  theoretically  be 
capable  of  achieving  virtually  any 
operating  temperature;  however,  the 
amoimt  of  energy  required  to  compress 
and  circulate  each  refrigerant  at  given 
temperatures  varies  widely.  It  is  not 
uncommon  to  determine  that  one 
refrigerant  may  require  four  times  as 
much  horsepower  per  ton  of 
refrigeration  capacity  as  another.  The 
lower  the  temperature,  the  wider  the 
difference.  At  any  given  temperature, 
particularly  extremely  low 
temperatures,  some  refrigerants  may  be 
able  to  utilize  lower-powered,  more 
efficient  compressors  while  other 
refrigerants  would  need  extremely  large, 
powerful  multiple-stage  compressors. 
Physical  constraints,  such  as  the  size  of 
the  room  into  which  the  refrigeration 
system  must  fit,  may  need  to  be 
considered.  Therefore,  the  horsepower 
requirements  could  make  a  particular 
refrigerant  impractical  as  a  replacement. 

EPA  believes  that  it  is  appropriate  to 
require  the  owners  and  operators  of 
industrial  process  refrigeration 
equipment  needing  more  than  one  year 
to  complete  retrofitting  the  system  Jo 
maintain  certain  records  and  submit 
information  to  the  Agency.  Through  this 
action,  EPA  is  proposing  that  if 
additional  time  is  necessary  due  to 
regulatory  delays  or  the  need  for  a 
suitable  replacement,  the  owner  or 
operator  of  the  facility  would  have  lo 
notify  EPA  within  six  months  after  the 
30-day  period  following  the  discovery  of 
an  exceedance  of  the  35  percent  leak 
rate.  Records  necessary  to  allow  a 
determination  that  these  provisions 
apply  and  that  document  the  length  of 
time  necessary  to  complete  the  work 
would  need  to  be  maintained.  EPA 
believes  that  these  records  and  the 
information  submitted  to  EPA  should 
include  the  following: 

(1)  Identification  of  the  industrial 
process  facility; 

(2)  Leak  rate; 

(3)  Method  used  to  determine  the  leak 
rate  and  full  charge; 

(4)  Date  a  leak  rate  of  35  percent  or 
greater  was  discovered; 

(5)  Location  of  leaks(s)  to  the  extent 
determined  to  date; 

(6)  Any  repair  work  that  has  been 
completed  thus  far  and  the  date  that 
work  was  completed; 

(7)  Plan  to  complete  the  retrofit  or 
replacement  of  the  system; 


(8)  Reasons  why  more  than  one  year 
is  necessary  to  retrofit  or  replace  the 
system; 

(9)  Date  of  notification  to  EPA; 

(10)  Estimate  of  when  retrofit  or 
replacement  work  will  be  completed; 

(11)  If  time  changes  for  original 
estimates,  document  reason  for  changes; 
and 

(12)  Date  of  notification  to  EPA  of 
timing  change.  The  last  two  items 
would  only  be  required  to  be  submitted 
as  needed  for  a  timing  change. 

EPA  believes  that  most  of  the 
information  included  in  these  proposed 
recordkeeping  and  reporting 
requirements  may  be  routinely 
maintained  by  the  owners  and  operators 
of  industrial  process  facilities.  Where 
the  records  may  not  be  routinely  kept, 
the  information  EPA  is  proposing  to 
require  should  not  pose  an  undue 
burden  to  the  affected  community. 
Moreover,  since  EPA  must  base  a 
determination  of  whether  the 
circumstances  faced  by  the  owners  or 
operators  of  the  industrial  process 
refrigeration  equipment  are  such  that 
additional  time  beyond  the  one  year  is 
reasonable,  EPA  requires  this 
information  in  order  to  make  an 
informed  determination. 

EPA  requests  comments  on  the  need 
to  provide  additional  time  for  the 
completion  of  retrofit  activities  for 
industrial  process  refrigeration 
equipment  based  on  other  applicable 
regulations  and/or  imavailability  of 
acceptable  refrigerants.  In  addition,  EPA 
requests  comments  on  the  proposed 
recordkeeping  and  reporting 
requirements  discussed  in  this  section. 

2.  Additional  Time  Based  on  the 
Unavailability  of  Necessary  Parts 

Through  this  action,  EPA  is  proposing 
that  an  additional  one-year  period 
beyond  the  initial  one-year  retrofit 
period  be  allowed  for  industrial  process 
refrigeration  equipment  if  four  criteria 
are  met:  (1)  The  new  or  retrofitted 
refrigeration  system  is  custom-built 
(meaning  if  it  or  any  of  its  critical 
components  cannot  be  purchased  and/ 
or  installed  without  being  specifically 
designed),  fabricated  and/or  assembled 
to  satisfy  a  specific  set  of  industrial 
process  conditions;  (2)  the  suppfier  of 
the  systeni  or  one  or  more  of  its  crucial 
components  has  quoted  a  delivery  time 
of  more  than  30  weeks  from  when  the 
order  is  placed;  (3)  the  owner  or 
operator  notifies  EPA  within  six  months 
of  the  expiration  of  the  30-day  period 
following  the  discovery  of  an 
exceedance  of  the  35  percent  leak  rate 
to  identify  the  owner  or  operator, 
describe  the  system  involved,  explain 
why  more  than  "ne  year  is  needed,  and 


demonstrate  that  the  first  two  criteria 
are  met;  and  (4)  the  owner  or  operator 
maintains  records  adequate  to  allow  a 
determination  that  the  criteria  are  met. 

EPA  believes  that  a  new  or  retrofitted 
refiigeration  system  should  be 
considered  custom-built  if  it  or  any  of 
its  critical  components  cannot  be 
purchased  and/or  installed  without 
being  specifically  designed,  fabricated 
and/or  assembled  to  satisfy  a  specific  set 
of  industrial  process  conditions.  A 
critical  component  could  be  defined  as 
a  component  without  which  an 
industrial  process  refrigeration  system 
will  not  function,  will  be  unsafe  in  its 
intended  environment,  or  will  be 
subject  to  failures  that  wrould  cause  the 
industrial  process  served  by  the 
refrigeration  system  to  be  imsafe.  This 
proposed  definition  includes  the  need 
to  consider  the  intended  environment 
because  of  the  potential  uniqueness  of 
conditions  imder  which  the  system  is 
required  to  op>erate.  For  example,  some 
refrigeration  systems  must  be  operated 
in  the  presence  of  potentially  corrosive 
substances,  or  flammable  or  combustible 
atmospheres.  It  may  be  necessary  to 
ensiu-e  containment  of  toxic  chemicals, 
or  to  ensure  that  potentially  reactive 
chemicals  are  separated  from  each 
other.  There  may  be  high  pressures  or 
temperatures  that  could  pose  physical 
hazards  if  not  restrained. 

EPA  intends  for  the  term  unsafe  to 
include  risks  to  human  health  and  the 
environment.  The  term  potentially 
could  also  refer  to  risks  associated  wiih 
property  loss.  For  example,  if  cooling  is 
needed  to  prevent  runaway 
polymerization  of  process  chemicals, 
then  the  sudden  failure  of  the  system 
could  lead  to  an  uncontrolled 
exothermic  reaction,  which  could 
include  a  fire  or  potentially  an 
explosion.  While  this  clearly  poses  risks 
to  human  health  and  the  environment, 
other  operating  conditions  may  be  more 
likely  to  lead  to  property  damage.  EPA 
requests  comments  on  this  proposed 
definition  of  critical  components  and 
whether  property  damage  should  be 
included  as  part  of  this  definition. 

The  industrial  process  refrigeration 
sector  uses  refrigeration  in  an  extremely 
broad  range  of  cooling  capacities  and 
temperature  levels  as  well  as  a  variety 
of  applications.  These  conditions  dictate 
the  design,  fabrication,  and/or  assembly 
of  the  refrigeration  system  and  are 
responsible  for  the  sheer  diversity  of 
mechanical  specifications  and 
equipment  designs  that  comprise  the 
industrial  process  refrigeration  sector. 
These  process  conditions  vary  greatly 
bom  manufacturing  process  to 
manufacturing  process.  Below  are 


examples  of  various  process  conditions 
that  may  need  to  be  considered. 

In  the  industrial  sector,  refiigeration 
systems  are  frequently  used  to  cool 
highly  corrosive  product  streams.  As  a 
result  heat  exchange  evaporator  tubes 
must  be  constructed  of  special  materials 
and  hea\'y  wall  thickness. 

In  the  industrial  sector,  high  pressures 
and  high  temperatures,  particularly  on 
the  process  side,  are  frequently 
encountered.  As  a  result,  process-side 
construction  may  have  to  withstand 
pressures  seldomly  encountered  in 
commercial  service.  In  addition,  an 
extreme  difference  in  temperature 
between  the  process  inlet  and  outlet  is 
common  and  requires  consideration  to 
be  given  to  thermal  stresses. 

Industrial  manufacturing  operations 
with  extremely  low  temperature 
requirements  can  result  in  high 
viscosities  on  the  process  side  of  the 
equipment.  Although  in  the  commercial 
sector,  evaporators  are  designed  with 
tubes  of  small  inside  diameter  to 
achieve  optimum  heat  transfer 
performance,  tubes  with  extra-large 
inside  diameters  may  be  required  to 
handle  viscous  streams.  These  high 
viscosities  may  require  that  an 
evaporator  be  equipped  with  rotating 
internal  scrapers  within  tubes  to 
provide  for  continual  scraping  of  the 
heat  transfer  wall  and  facilitate  the  flow 
of  the  high  viscosity  fluid  through  the 
evaporator. 

Manufacturing  operations  may  be 
batch  or  continuous.  A  batch  operation 
impUes  that  operating  conditions  are 
expected  to  change  over  time  usually  in 
a  repetitive  pattern  and  therefore,  the 
system  must  be  designed  for  all 
extremes.  In  a  continuous  operation, 
temperatures,  pressure,  flow  levels, 
composition,  and  other  process 
parameters  do  not  change  with  time. 

Some  manufacturing  processes  may 
yield  products  that  are  highly  corrosive, 
highly  viscous,  or  under  high  pressure 
and  therefore  not  well  suited  for  use  in 
a  refrigerant  evaporator.  Conditions 
such  as  these  may  require  that  the 
process  fluid  be  cooled  by  an 
intermediate  liquid,  such  as  water  that 
is  itself  cooled  by  evaporating  the 
refrigerant.  The  selection  of  the  liquid 
will  be  driven  by  the  process  condition. 
Some  areas  of  the  country  have  tight 
restrictions  on  water  usage.  In  situations 
where  water  is  utilized  to  cool, 
equipment,  river,  lake,  or  well-water 
may  provide  the  most  economical 
cooling  medium.  In  these  instances, 
water  treatment  and  special 
construction  materials  may  be 
necessary. 

EPA  believes  that  the  above  scenarios 
represent  specific  sets  of  industrial 
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process  conditions  encountered  by 
owners  and  operators  of  industrial 
process  refrigeration  equipment. 
However,  EPA  believes  there  are  many 
other  sirn  lar  types  of  conditions  that 
other  industrial  process  refrigeration 
equipmert  owners  or  operators  face. 
Therefore  this  Ust  of  potential 
condition  i  is  not  intended  to  be  all- 
inclusive, 

EPA  be  ieves  it  is  appropriate  to 
provide  a  iditional  time  when  a  supplier 
of  the  sys  em  or  one  or  more  of  its 
critical  cc  mponents  has  quoted  a 
delivery  t  me  of  more  than  30  weeks 
from  whe  i  the  order  is  placed, 
assuming  the  order  was  placed  in  a 
timely  fas  lion.  EPA  realizes  that  it  may 
not  be  po!  sible  to  specify  a  date  by 
which  th(  parts  must  be  ordered.  This 
is  true  because  of  the  need  to  identify 
the  specif  c  leak  point,  determine  the 
cause.  de<,ide  appropriate  action,  create 
specificat  ons  and  obtain  any  necessary 
modificat  on  approvals  from  facility 
managers  and/or  other  regulatory 
entities.  E  PA  believes  that  the  36-week 
time  fram  e  acknowledges  that  other 
activities,  such  as  designing,  installing, 
testing,  etc.  will  more  than  fill  up  the 
remainde  r  of  the  year.  Thus,  no  matter 
when  the  le  facihties  order  the  parts,  if 
the  suppl  ers  quote  30  weeks  or  longer, 
they  are  aflready  in  the  two-year  time 
track  for  jetrofitting  or  replacing  the 
system.  Et'A  beheves  that  facilities  have 
an  incentive  4o  expedite  repairs,  retrofits 
or  replacements  in  order  to  avoid  losing 
valuable  refrigerant  and  to  continue 
production  under  an  efficiently  running 
system.  However,  EPA  does  believe  that, 
while  it  p^poses  additional  time  if 
deUvery  tune  is  quoted  as  30  weeks  or 
more,  a  log  of  when  the  parts  were 
ordered  should  be  maintained  by  the 
company  This  is  especially  critical  for 
facilities '  hat  may  later  request  an 
extension  beyond  the  two  years. 

The  owlner  or  operator  would  be 
required  to  notify  EPA  within  six 
months  01  the  expiration  of  the  30-day 
period  fo  lowing  the  discovery  of  an 
exceedan  ce  of  the  35  percent  leak  rate, 
to  identif  ^f  the  owner  or  operator, 
describe  1  he  system  involved,  explain 
why  mor  1  than  one  year  is  needed,  and 
demonsti  ate  that  the  first  two  criteria 
discussec  above  are  met;  and  the  owner 
or  operator  would  be  required  to 
maintain  records  adequate  to  allow  a 
determin  ition  that  the  criteria  are  met. 
This  info  maUon  would  be  maintained 
and  repo  ted  using  the  recordkeeping 
scheme  c  escribed  in  the  section  II.H.l. 
All  of  the  information  described  here 
would  fit  within  that  scheme.  EPA 
believes  1  ising  the  same  recordkeeping 
and  repoi  ting  requirements  will 
stream  lin  e  the  requirements  for  the 
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affected  commimity  and  will  lessen  the 
regulatory  burden. 

EPA  requests  comment  on  the  need  to 
provide  one  year  beyond  the  initial  one 
year  to  complete  all  retrofitting  or- 
replacement  activities  when  the  facihty 
is  custom-built  and  when  a  supplier  is 
quoting  more  than  30  weeks  for  delivery 
of  a  crucial  component.  EPA  also 
requests  comments  on  the  associated 
recordkeeping  and  reporting 
requirements  discussed  in  this  section 

3.  Additional  Time  Beyond  the  One 
Additional  Year 

EPA  believes  that  in  an  extremely 
limited  number  of  cases  additional  time 
beyond  the  one  additional  year  may  be 
necessary  to  retrofit  or  replace  a  system. 
Through  this  action,  EPA  is  proposing 
that  if  more  than  one  additional  year  is 
needed,  the  owner  may  request  EPA  to 
extend  the  deadline  for  completing  all 
retrofit  or  replacement  action.  EPA 
proposes  that  such  a  request  be 
submitted  to  EPA  before  the  end  of  the 
ninth  month  of  the  additional  year  that 
was  granted  to  retrofit,  replace  or  retire 
the  system.  The  request  would  be 
required  to  include  revisions  to  that 
information  submitted  for  the  first 
additional  year  as  proposed  under 
§  82.166(o).  Unless  EPA  objects  to  the 
request  within  30  days  of  receipt,  it 
would  be  deemed  approved. 

As  EPA  has  earlier  noted,  one  facility 
estimates  that  it  will  take  three  years  to 
retrofit  or  replace  its  refrigeration  units. 
These  particular  units  have  refrigerant 
charges  of  approximately,! 75, 000 
pounds  each  and  are  used  in  the 
processing  of  chlorine.  The  owner  of 
that  system  has  many  other  facilities 
that  will  be  able  to  complete  all  retrofit 
or  replacement  work  without  need  for 
this  additional  time  extension.  While 
EPA  believes  that  in  certain  cases 
additional  time  may  be  necessary,  EPA 
is  concerned  with  scope  of  such  an 
extension.  As  noted  in  the  discussion 
concerning  ordering  parts,  EPA  would 
not  favor  an  extension  caused  by  a 
company  delaying  to  place  orders  for 
components  or  other  similar  scenarios. 
EPA  intends  this  extension  to  be  granted 
only  in  cases  where  the  actual  nature  of 
the  retrofit  or  replacement  activities  is 
such  that  the  additional  time  beyond  the 
one  year  is  crucial.  The  submittal  of 
revised  information  requesting 
additional  time  imder  this  provision 
could  be  consistent  with  submittal  of 
information  requesting  additional  time 
beyond  the  one-year  timeframe.  As 
stated  in  the  discussion  regarding  the 
need  for  an  additional  year  to  complete 
retrofit  or  replacement  activities,  EPA 
believes  that  using  the  same 
recordkeeping  and  reporting  scheme  for 


all  retrofit  extensions  lessens  the  burden 
for  the  affected  community. 

EPA  requests  comment  on  the  need  to 
4)rovide  additional  time  beyond  the  one 
additional  year  for  industrial  process 
-refrigeration  equipment,  where 
necessary.  In  addition,  EPA  requests 
comments  on  the  potential  number  of 
facilities  and  the  potential  reasons  that 
may  be  cited  for  requesting  such  an 
extension.  Furthermore,  EPA  requests 
comments  on  the  associated 
recordkeeping  and  reporting 
requirements. 

/.  Allowing  Appliances  To  Be 
Pressurized  to  Slightly  Above  0  Psig 

Members  of  the  regulated  community 
have  requested  that  EPA  revise 
requirements  relating  to  oil  changes 
However,  members  of  industry  have 
expressed  concern  with  respect  to  the 
status  of  small  quantities  of  refrigerant 
that  may  escape  from  the  appliance 
itself  while  oil  is  being  removed. 

Sections  82.156  and82.158  call  for 
evacuation  of  the  refrigerant  from  the 
appliance,  to  a  specified  level  of 
vacuum  (or  to  atmospheric  pressure,  for 
non-major  repairs  that  are  not  followed 
by  an  evacuation  of  the  appliance  to  the 
environment).  However,  new 
information  indicates  that  these  levels 
of  vacuum  may  often  be  impractical 
during  oil  changes.  A  small  positive 
pressure  is  needed  during  oil  changes, 
to  force  the  oil  from  its  reservoir.  Oil 
will  not  flow  from  a  reservoir  that  is 
under  vacuum.  Therefore,  EPA  is 
proposing  to  allow  owners  or  operators 
to  evacuate  the  appliance  to  slightly 
above  atmospheric  pressure  specifically, 
to  a  pressurenot  exceeding  5  psig  to 
perform  oil  changes.  EPA  beheves  thai 
this  approach  will  reduce  emissions  of 
ozone-depleting  refrigerants  to  the 
atmosphere,  and  thus  will  have  an 
overall  positive  impact  on  the 
environment.  There  are  three  principal 
reasons  why  this  approach  should 
produce  an  environmental  benefit. 

First,  oil  changes  are  a  necessary  part 
of  preventive  maintenance.  If  owners  or 
operators  are  required  to  draw  a  deep 
vacuum  before  oil  changes,  that  will  add 
significant  delay  and  expense,  serving 
as  a  disincentive  to  regular  oil  changes. 
If  appliances  are  not  regularly 
maintained,  they  are  more  likely  to 
break  down  and  increase  their 
emissions  of  refrigerant.  They  will  also 
be  more  subject  to  catastrophic  failures 
that  could  resuU  in  release  of  the  entire 
refrigerant  charge.  Second,  if  a  deep 
vacuum  is  required,  air  and  moisture 
will  be  drawn  into  the  system  and  will 
need  to  be  purged  later,  which  will 
result  in  emissions  of  refrigerant.  This 
can  be  minimized  by  filling  the 


appliance  with  an  inert  gas  such  as 
nitrogen.  However,  the  nitrogen  would 
then  need  to  be  purged  (releasing 
entrained  refrigerant)  before  the 
appliance  can  be  restored  to  operation. 

Any  environmental  costs,  i.e., 
additional  emissions  that  accompany 
this  procedure  are  likely  to  be  small. 
When  an  appliance  is  brought  nearly  to 
atmospheric  pressure,  the  great  m.ijority 
of  the  ozone-depleting  refrigerants  will 
be  drawn  from  the  compressor  nil  and 
recovered.  This  means  there  will  not  be 
significant  emissions  from  the 
compressor  oil  after  the  oil  has  been 
removed  from  the  appliance. 

During  oil  changes,  some  quantity  of 
refrigerant  will  be  emitted  from  two 
different  sources:  from  the  oil  that  was 
removed,  and  from  the  appliance  itself. 
Section  608(c)  of  the  Act  makes  it 
unlawful  to  knowingly  vent  class  I  or 
class  n  refrigerants  from  appliances 
during  servicing  and  maintenance,  other 
than  de  minimis  releases  associated 
with  good-faith  efforts  to  recover  the 
refrigerant.  The  regulation  specifies  that 
when  the  recovery  procedures  identified 
in  §§82.156  and  82.158  are  followed, 
any  remaining  emissions  of  refrigerant 
will  be  de  minimis.  EPA  has  thus 
determined  that  emissions  of  refrigerant 
from  the  oil  are  not  subject  to  this 
prohibition. 

EPA  is  thus  proposing  to  revise 
requirements  of  §  82.156(a)(2)(i)  to  allow 
appliances  to  be  pressurized  up  to  5 
psig  in  order  to  change  oil  in  industrial 
process  refrigeration  equipment. 

/.  Treatment  of  Purged  Refrigerant 

EPA  would  like  to  clarify  that  the 
Agency  interprets  the  35  percent  leak 
rate  in  the  regulations  as  not  including 
emissions  of  purged  refrigerant  that  are 
destroyed,  if  their  destruction  is 
accounted  for  and  can  be  verified  by 
records  maintained  by  the  owners  or 
operators  of  the  industrial  process 
refrigeration  equipment.  If  purged 
refrigerant  is  destroyed  using  one  of  the 
five  destruction  technologies  approved 
by  the  Parties  to  the  Montreal  Protocol. 
EPA  can  consider  that  refrigerant  to 
have  been  destroyed  and  therefore,  not 
part  of  the  leak  rate  for  the  system. 
These  destruction  technologies  are 
liquid  injection  incineration,  reactor 
cracking  incineration,  gaseous  fume 
oxidation,  rotary  kiln  incineration  and 
cement  kiln. 

Industrial  process  refrigerant  systems 
may  vary  greatly  with  regard  to  their  use 
of  purges.  In  considering  purges,  it  is 
importfmt  to  note  the  flow  rate  and  the 
composition  of  the  vent  stream.  For 
example,  systems  with  a  flow  that  is 
constant  allow  for  the  flow  to  be 
measured  automatically.  Systems  that 


have  intermittent  mechanical  purge 
units,  or  those  with  a  batch  production 
process  may  have  greater  variabiUty  and 
need  a  greater  frequency  of  recording 
the  amount  of  refrigerant  purged. 

EPA  believes  it  is  appropriate  that  in 
determining  the  rate  of  refrigerant  loss, 
the  owner  or  operator  may  exclude 
quantities  of  refrigerant  sent  for 
destruction  by  using  an  approved 
destruction  technology  under  the 
Montreal  Protocol.  In  deciding  whether 
credit  shall  be  given  for  the  entire 
quantity  sent  for  destruction  or  only  for 
a  percent  of  the  actual  refrigerant 
destroyed,  the  applicable  provisions  of 
the  phaseout  regulations  (58  FR  65018) 
shall  apply.  The  phaseout  rule  states 
that  if  the  technology  not  only  is 
approved  under  the  Montreal  Protocol, 
but  also  meets  or  exceeds  a  98% 
destruction  efficiency  (DE),  then  100% 
of  the  material  may  be  considered 
destroyed.  Below  a  98%  DE,  credit  is 
given  only  for  the  actual  percentage 
destroyed. 

Facilities  that  wish  to  utilize  this 
exclusion  would  need  to  maintain 
records  that  are  sufficient  to  support  the 
amount  of  refrigerant  claimed  as  sent  for 
destruction.  All  records  should  be  based 
on  a  monitoring  strategy  that  will 
provide  rehable  data  to  demonstrate  that 
the  amount  of  refrigerant  sent  for 
destruction  corresponds  with  the 
amount  of  refrigerant  purged.  Records 
should  include  the  flow  rate,  quantity  or 
concentration  of  the  refrigerant  in  the 
vent  stream,  and  periods  of  purge  flow. 
An  owner  or  operator  using  this 
exclusion  should  submit  information  to 
EPA  that  includes  the  identification  of 
the  facihty  and  a  contact  person, 
including  the  address  and  telephone 
nimiber.  A  general  description  of  the 
refiigerant  system  should  also  be 
submitted,  focusing  on  aspects  of  the 
system  relevant  to  the  purging  of 
refrigerant  and  subsequent  destruction, 
in  addition  to  a  description  of  the 
methods  used  to  determine  the  quantity 
of  refrigerant  sent  for  destruction  and 
type  of  records  that  are  being  kept  by 
the  facihty.  The  frequency  of  monitoring 
and  data-recording  shall  also  be 
included.  A  description  of  the  control 
device,  and  its  destruction  efficiency 
would  be  required.  This  information 
should  be  submitted  within  60  days 
after  the  first  time  the  exclusion  is 
utihzed  by  a  facihty.  It  should  also  be 
included  in  any  reporting  requirements 
required  for  compliance  with  the  leak 
repair  and  retrofit  requfrements  for  . 
industrial  process  refrigeration 
equipment  in  order  to  verify  accurate 
leak  rates. 

EPA  requests  conunents  on  the 
appropriateness  of  exempting  purged 


refrigerant  that  has  been  destroyed  using 
one  of  the  approved  destruction 
technologies  under  the  Montreal 
Protocol.  In  addition,  EPA  requests 
comments  on  the  recordkeeping  and 
reporting  procedures  with  which  EPA 
would  expect  the  owners  or  operators  of 
industrial  process  refrigerant  equipment 
to  comply,  if  they  choose  to  utilize  an 
exemption  for  purged  refrigerant  that 
has  been  destroyed. 

K.  Temporarily  MothbaUing  Equipmrnt 
Prior  to  Repairing  Leaks 

EPA  understands  that  for  some  of  the 
equipment  subject  to  the  leak  repair 
requirements  promulgated  under 
§  82.1 56(i),  it  may  be  possible  for  the 
owner  or  operator  of  the  appliaiice  to 
discontinue  use  of  the  equipment  on  a 
temporary  basis,  perhaps  on  a  seasonal 
basis.  This  may  also  be  true  for 
equipment  other  than  industrial  process 
refrigeration  ^pliances  that  are 
integrally  linked  to  a  manufacturing 
process.  For  example,  it  may  be 
reasonable  to  shut  down  or  mothball  a 
comfort-cooling  system  for  a  period  of 
time. 

This  type  of  system  mothballing 
would  not  be  the  same  as  a  process 
shutdown  undertaken  to  repair 
particular  leaks  found  in  industrial 
process  refrigeration  or  perform  other 
maintenance  activities.  Also,  this  type 
of  shutdovkrn  or  mothballing  is  not  the 
same  as  being  taken  off-line  due  to  a 
power  outage  or  event.  A  system 
mothballing  is  an  intentional  shutting 
down  of  the  refrigerant  appliance 
undertaken  for  an  extended  period  of 
time  by  the  owners  or  operators  of  that 
facility — not  for  the  purposes  of 
servicing  or  repairing  the  appliance — 
where  the  refiigerant  has  been 
evacuated. 

If  a  facility  is  temporarily  mothballed, 
EPA  believes  it  is  appropriate  to 
suspend  the  time-relevant  repair  and/or 
retrofit  requirements  while  the  facility  is 
effectively  inoperative.  For  example,  if  a 
comfort-cooling  system  with  over  50 
pounds  of  refrigerant  has  a  leak  rate  of 
more  than  1 5  percent  per  year,  the  leak 
or  leaks  must  be  repaired  or  the  system 
must  be  retrofitted  within  one  year. 
However,  if  after  discovery  of  the 
exceedance  of  the  leak  rate,  the  owner 
of  the  system  voluntarily  mothballs  the 
system  for  a  period  of  several  months  or 
years,  EPA  believes  it  is  appropriate  to 
suspend  the  need  to  repair  leaks  or 
retrofit  the  system  during  the  same  time 
period.  Therefore,  if  the  system  operated 
for  five  days  after  discovery  of  the 
exceedance  of  the  leak  rate,  then  shut 
down  for  2  months,  when  the  system 
returned  to  operating,  the  owmer  or 
operator  will  still  have  25  days  tfi  repair 
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L.  Propos  ed  Extension  for  Fedaraliy 
ChxTied  C  ommercial  and  Comfort- 
cooling  f  efrigeration  Equipment 

EPA  hi  s  received  new  information 
indicatin ;  that  certain  federal  entities 
periodically  have  difficulty  complying 
with  the  10-day  leak  repair  requirement 
and  the  a  le-year  retrofit/retirement 
requirem  ;nt  for  leaky  refrigeration 
equipmei  it  subject  to  the  requirements 
of  §  82.15  6(i).  This  equipment  does  not 
appear  tolbe  unique  in  design;  however, 
many  of  t  lese  systems  are  older.  The 
difficulti(  IS  appear  to  stem  from  the  need 
to  procur  5  parts  for  these  systems.  The 
concerns  are  based  on  the  need  to 
follow  sp  Bcific  government  procurement 
practices  that  may  be  more  cumbersome 
than  thos  b  faced  by  private  sector 
entities. '  'hese  procurement  practices 
are  set  fo  1h  by  statute,  the  Federal 
Acquisition  Regulations,  and  oftnn 
specific  J  agency  procedures. 

EPA  hi  s  received  information  from 
one  fedei  ally-owned  entity  in  this 
regard,  c  aiming  the  need  to  provide  an 
exemptic  n  for  federally- owned 
equipme  it  subject  to  the  leak  repair 
requirem  jnls  promulgated  under 
§82.156(  )  when  mandated  procurement 
practices  prevent  timely  delivery  of 
parts.  EP  ^  understands  that  in  addition 
to  the  fac  t  that  older  parts  may  be  more 
difficult  o  obtain  and  may  be  more 
costly,  ths  federal  procurement  process 
may  furt  ler  delay  acquisition  of  parts  in 
timely  fa  ihion.  EPA  requests  comments 
that  wou  d  indicate  whether  this 
situation  is  unique  to  the  federal 
governm  snt  or  if  other  situations  unique 
to  the  fe(  eral  government  could 
justifiabl  /  merit  an  extension. 

If  a  government  facility  believes  it 
will  take  longer  than  the  30  days  to 
complete  repairs  or  more  than  one  year 
to  com  pi  jte  retrofit  or  retirement 
activity,  iPA  is  proposing  that  the 
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facility  be  able  to  submit  a  request  for 
extensions  parallel  to  those  outlined  in 
today's  action  for  industrial  process 
refrigeration  systems,  but  based  on  the 
hindrance  of  federal  procurement 
requirements.  If  additional  time  is 
granted.  EPA  also  proposes  that  testing 
and  documentation  should  occur, 
parallel  to  those  for  industrial  process 
refrigeration  systems. 

In  light  of  the  above  discussion,  EPA 
is  proposing  today  to  provide  extensions 
to  the  leak  repair  provisions  for 
federally-owned  commercial  and 
com  fort -cooling  systems.  However,  EPA 
is  requesting  comments  that  may  shed 
light  on  additional  information  in  this 
regard.  EPA  is  particularly  interested  in 
how  the  FAR  could  negatively  affect 
compliance  with  the  requirements 
promulgated  under  §82.156|i). 

III.  Summary  of  Supporting  Analysis 

A.  Executive  Order  J 2866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant" 
regulatory  action  as  one  that  is  likely  to 
load  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
et;onomy  of  $100  million  or  more,  or 
adversely  and  materially  affect  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  by  OMB  and 
EPA  that  this  proposed  amendment  to 
the  final  rule  is  not  a  "significant 
regulatory  action"  under  (he  terms  of 
Executive  Order  12866  and  is  therefore 
not  subject  to  OMB  review  under  the 
Executive  Order. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601-602,  requires  that  Federal 
agencies  examine  the  impacts  of  their 
regulations  on  small  entities.  Under  5 
U.S.C.  604(a),  whenever  an  agency  is 
required  to  publish  a  general  notice  of 
proposed  rulemaking,  it  must  prepare 
and  make  available  for  public  comment 


an  initial  regulatory  flexibility  analysis 
(RFA).  Such  an  analysis  is  not  required 
if  the  head  of  an  agency  certifies  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  pursuant  to  5 
U.S.C.  605(b). 

EPA  believes  that  any  impact  that  this 
proposed  amendment  will  have  on  the 
regulated  community  will  serve  only  to 
provide  relief  from  otherwise  applicable 
regulations,  and  will  therefore  limit  the 
negative  economic  impact  associated 
with  the  regulations  previously 
promulgated  under  Section  608.  An 
examination  of  the  impacts  on  small 
entities  was  discussed  in  the  final  rule 
(58  FR  28660).  That  final  rule  assessed 
the  impact  the  rule  may  have  on  small 
entities.  A  separate  regulatory  impart 
analysis  was  developed.  That  impact 
analysis  accompanied  the  final  rule  and 
is  contained  in  Docket  A-92-01.  I 
c-ertify  that  this  proposed  amendment  to 
the  refrigerant  recycling  rule  will  not 
have  any  additional  negative  economic 
impacts  on  any  small  entities. 

C  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  havo 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request 
document  has  been  prepared  by  EPA 
(ICR  No.  1626.03)  and  a  copy  may  b«> 
obtained  from  Sandy  Farmer. 
Information  Policy  Branch;  EPA;  401  M 
.St.,  SVV.  (2136);  Washington,  DC  20460 
or  by  calling  (202)  260-2740. 

This  collection  of  information  has  an 
estimated  reporting  burden  avcr.'iging  10 
hours  per  response  and  an  estimated 
recordkeeping  burden  averaging  15 
minutes  per  response.  These  estimates 
include  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  the  collection 
of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief,  Information  Policy  Branch;  EPA; 
401  M  St.,  SVV.  (2136);  Washington,  IX: 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA."  The  final  Rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 


List  of  Subfects  in  40  CFR  Fait  82 

Environmental  protection.  Air 
pollution  control.  Dynamic  test, 
industrial  process  refrigeration.  Leak 
repair.  Recordkeeping  requirements. 
Static  test. 

Dated:  January  9. 1995. 
Carol  M.  Browner. 
Administrator. 

Part  82.  chapter  I.  title  40.  of  the  code 
of  Federal  Regulations,  is  amended  to 
read  as  follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1 .  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414.  7601.  7671- 
7671q. 

2.  Section  82.152  is  amended  by 
removing  the  paragraph  designations 
from  the  definitions  and  placing  them  in 
alphabetical  order  and  by  adding  the 
following  definitions  in  alphabetical 
order: 

§82.t52    Definitions. 

ft         *         *         *         * 

Critical  component  means  for  the 
purposes  of  §82.156(i)  a  component 
without  which  an  industrial  process 
refrigeration  system  will  not  function, 
will  be  unsafe  in  its  intended 
environment,  and/or  will  be  subject  to 
failures  that  would  cause  the  industrial 
process  served  by  the  refrigeration 
system  to  be  unsafe. 

Custom-built  means  for  the  purposes 
of  §82.156(1)  if  the  equipment  or  any  of 
its  critical  components  cannot  be 
purchased  and/or  installed  without 
being  specifically  designed,  fabricated 
and/or  assembled  to  satisfy  a  specific  set 
of  industrial  process  conditions. 
•        «        •        *        • 

D\T\amic  test  means  for  the  purposes 
of  t(  82.156(i)  those  tests  that  involve 
checking  the  repairs  within  30  days  of 
returning  to  steady-state  operating 
characteristics.  Dynamic  tests  for 
equipment  from  which  the  refrigerant 
charge  has  been  evacuated  means  a  test ' 
conducted  after  the  appliance  or  portion 
of  the  appliance  has  resumed  operation 
at  steady-state  or  normal  operating 
-conditions  of  temperature  and  pressure. 
A  dynamic  test  with  respect  to  repairs 
conducted  witbouf  evacuation  of  the 
refrigerant  charge  means  a  reverification 
test  conducted  after  the  static  test. 
Where  a  system  is  not  evacuated,  it  is 
only  necessary  to  conclude  any  required 
changes  in  pressure,  temperature  or 
other  conditions  to  return  the  system  to 
a  steady-steady  for  op>erations. 

Full  charge  means  for  the  purposes  of 
§82.156(i)  the  amount  of  refrigerant 


required  for  steady-state  operations  of 
the  industrial  process  refrigeration 
equipment  as  determined  using  one  of 
the  following  three  methods  or  a 
combination  of  one  of  the  following 
three  methods: 

(1)  The  use  of  the  equipment 
manufacturers'  determination  of  the 
correct  full  charge  for  the  equipment; 

(2)  Determining  the  full  charge  based 
on  the  use  of  appropriate  calculations 
where  the  owners  or  ojserators  of  a 
system  are  able  to  calculate  the  full 
charge  based  on  component  sizes, 
density  of  refrigerant,  volume  of  piping, 
and  other  relevant  considerations;  and/ 
or 

(3)  The  use  of  actual  measurements  by 
the  owners  or  operators  of  the  amount 
of  refrigerant  added  or  evacuated  from 
an  industrial  process  refrigeration 
system. 

*  •        *        •        • 

Process  shutdown  means  for  the 
purposes  of  §82. 156(i)  when,  for 
purposes  such  as  maintenance  or  repair, 
an  industrial  process  or  facility 
temporarily  ceases  to  operate  or 
manufacture  whatever  is  being 
produced  at  the  particular  facility 

*  »        «        •        • 

Static  test  means  for  the  purposes  of 
§  82.156(i)  those  leak  tests  that  are 
conducted  as  soon  as  practicable  after 
the  repair  is  completed.  A  static  test 
with  regard  to  the  leak  repairs  that 
require  the  evacuation  of  the  equipment 
or  portion  of  the  equipment  means  a  test 
conducted  prior  to  the  replacement  of 
the  full  refrigerant  charge  and  before  the 
appliance  or  portion  of  the  appliance 
has  reached  operation  at  normal 
working  conditions  of  temperature  and 
pressure.  A  static  test  with  regard  to 
repairs  conducted  without  the 
evacuation  of  the  refrigerant  charge 
means  a  test  conducted  as  soon  as 
practicable  after  the  conclusion  of  the 
repair  work. 

Steady-state  operating  characteristics 
or  conditions  means  for  the  purposes  of 
§82.156(i)  operating  at  temperatures, 
pressures,  fluid  flows,  speeds  and  other 
characteristics  that  would  normally  be 
expected  for  a  given  process  load  and 
ambient  condition.  Steady-state 
operating  characteristics  are  marked  by 
the  absence  of  atypical  conditions 
affecting  the  operation  of  the 
refrigeration  system. 

Suitable  reploe&nenl  refrigerant 
means  for  the  purposes  of 
§82.156(i)(2)(i)  that  a  refrigerant  is 
acceptable  under  section  612(c)  of  the 
Clean  Air  Act  Amendments  of  1990  and 
all  regulations  promulgated  under  that 
section,  compatible  with  other  materials 
with  which  it  may  come  intocontact. 


and  be  able  to  achieve  the  temperatures 
required  for  the  affected  industrial 
process  in  a  technically  feasible  manner. 

*  •        *        •        • 

System  mothballing  means  the 
intentional  shutting  down  of  a 
refrigerant  system  undertaken  for  an 
extended  period  of  time  by  the  owners 
or  operators  of  that  facility,  not  for  the 
purposes  of  servicing  or  repairing  the 
appliance,  where  the  refrigerant  has 
been  evacuated  from  the  appliance  or 
the  isolated  section  of  the  appliance,  at 
least  to  atmospheric  pressure. 

*  •        •        *        * 

3.  Section  82.156  is  amended  by 
revising  paragraphs  (a)(2)(i)(A)  and 
(a)(2)(i)(B].  adding  a  new  paragraph 
(a)(2)(i)(C).  and  revising  paragraph  (i)  to 
read  as  follows: 

§82.156    Required  practices. 

*  •         •         »         * 

(a)*    *    * 
(2)(i)*    *    * 

(A)  Be  evacuated  to  a  pressure  no 
higher  than  0  psig  before  it  is  opened  if 
it  is  a  high-  or  very  high-pressure 
appliance; 

(B)  Be  pressurized  to  0  psig  before  it 
is  of)ened  if  it  is  a  low-pressure 
appliance.  Persons  pressurizing  low- 
pressure  appliances  that  use  refrigerants 
with  boiling  points  at  or  below  85 
degrees  Fahrenheit  at  29.9  inches  of 
mercur\'  (standard  atmospheric 
pressure),  (e.g..  CFC-11  and  HCFC-1231. 
must  not  use  methods,  such  as  nitrogen, 
that  require  subsequent  purging. 
Persons  pressurizing  low-pressure 
appliances  that  use  refrigerants  willi 
boiling  points  above  85  degrees 
Fahrenheit  at  29.9  inches  of  mercury . 
e.g..  CFC-113,  must  use  heat  to  raise  the 
internal  pressure  of  the  appliance  as 
much  as  possible,  but  may  use  nitrt^en 
to  raise  the  internal  pressure  of  the 
appliance  from  the  level  attainable 
through  use  of  beat  to  atmospheric 
pressure;  or  _ 

(C)  In  the  case  of  oil  changes,  be 
evacuated  or  pressurized  to  a  pressure 
no  higher  than  5  psig.  before  it  is 
opened 

*  *         •         «        • 

(i)(l)  (hvners  of  commercial 
refrigeration  equipment  must  have  leaks 
repaired  if  the  equipment  is  leaking  at 
a  rate  such  that  the  loss  of  refrigerant 
will  exceed  35  percent  of  the  total 
charge  during  a  12-month  period  in 
accordance  with  paragraph  (t)(9)  of  this 
section,  except  as  described  in 
paragraphs  (i)(6)  and  (i)(8)of  this 
section  and  paragraphs  (i)(l)(i).  (i)(l)(ii). 
and  (i)(l)(iii)  of  this  section.  Repairs 
must  bring  the  annual  leak  rate  to  below 
35%. 
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owners  or  operators  of  the 
o'vned  commercial  refrigerant 
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instances  where  an  industrial  process 
shutdown  is  needed  to  repair  a  leak  or 
leaks  from  industrial  process 
refrigeration  equipment. 

(3)  The  owners  or  operators  of 
refrigeration  equipment  who  are  granted 
additional  time  under  paragraphs  (i)(l), 
(i)(2),(i)(5),(i)(7),and(i)(8)ofthis 
section  must  ensure  that  the  repair 
efforts  performed  be  those  that  sound 
engineering  judgment  indicates  will  be 
sufficient  to  bring  the  leak  rates  below 
the  applicable  allowable  annual  rate, 
that  when  a  process  shutdown  has 
occurred  or  when  repairs  have  been 
made  while  a  system  is  mothballed,  a 
static  test  be  conducted  at  the 
conclusion  of  the  repairs  and  that  a 
dynamic  test  be  conducted  within  30 
days  of  completing  the  repairs  or  within 
30  days  of  bringing  the  system  back  on- 
line, if  taken  off-line,  but  no  sooner  than 
when  the  system  has  achieved  steady- 
state  operating  characteristics. 

(i)  Refrigeration  equipment  may  not 
be  brought  back  on-line,  if  taken  off- 
line, until  a  static  test  indicates  that  the 
repairs  undertaken  in  accordance  with 
paragraphs  (i)(l)  (i),  (ii),  and  (iii),  or 
(i)(2)  (i)  and  (ii),  or  (5)(i),  (ii)  and  (iii)  of 
this  section,  have  been  successfully 
completed  to  bring  the  leak  rate  below 
the  applicable  allowable  annual  rate. 

(ii)  If  the  dynamic  test  indicates  that 
the  repairs  to  refrigeration  equipment 
have  not  been  successfully  completed, 
the  owner  must  retrofit  or  replace  the 
equipment  in  accordance  with 
paragraph  (i)(6)  of  this  section  within 
one  year  of  the  failure  to  verify  that  the 
repairs  had  been  successfully  completed 
or  such  longer  time  period  as  may  apply 
in  accordance  with  paragraphs  (i)(7)(i), 
(ii)  and  (iii)  or  (i)(8)  (i)  and  (ii)  of  this 
section.  The  owners  and  operators  of 
refrigeration  equipment  are  relieved  of 
this  requirement  if  the  conditions  of 
paragraphs  {i)(3)(iv)  or  (i)(3)(v)  of  this 
section  are  met. 

(iii)  The  owner  or  operator  of 
refrigeration  equipment  that  fails  a 
dynamic  test  must  notifv'  EPA  of  the 
failure  within  30  days  of  conducting  the 
failed  dynamic  test  in  accordance  with 
§82.166(n). 

(iv)  The  owner  or  operator  is  relieved 
of  the  obligation  to  retrofit  or  replace  the 
refrigeration  equipment  as  discussed  in 
paragraph  (i)(6)  of  this  section  if  a 
second  attempt  to  repair  the  same  leaks 
that  were  the  subject  of  the  first  repair 
attempt  is  successfully  completed  and 
subject  to  the  same  verification 
requirements  of  paragraphs  (i)(3)  (i)  and 
(ii)  of  this  section.  The  owner  or 
operator  is  required  to  notify  EPA 
within  30  days  of  the  successful 
dynamic  verification  test  in  accordance 
with  §  82.166(n)  and  the  owner  or 


operator  would  no  longer  be  subject  to 
the  obligation  to  retrofit  or  replace  the 
equipment  that  arose  as  a  consequence 
of  the  initial  failure  to  repair  the  leaks 
successfully. 

(v)  The  owner  or  operator  of 
refrigeration  equipment  is  relieved  of 
the  obligation  to  retrofit  or  replace  the 
equipment  in  accordance  with 
paragraph  (i)(6)  of  this  section  if  within 
180  days  of  the  failed  dynamic 
verification  test,  the  owner  or  operator 
establishes  that  the  systems  annual  leak 
rate  does  not  exceed  the  applicable 
allowable  annual  leak  rate,  in 
accordance  with  paragraph  (i)(4)  of  this 
section.  If  the  equipment  owner  or 
operator  establishes  that  the  system's 
annual  leak  rate  does  not  exceed  the 
applicable  allowable  annual  leak  rate, 
the  owner  or  operator  is  required  to 
notify  EPA  within  30  days  of  that 
determination  in  accordance  with 
§  82.166(n)  and  the  owner  or  operator 
would  no  longer  be  subject  to  the 
obligation  to  retrofit  or  replace  the 
equipment  that  arose  as  a  consequence 
of  the  initial  failure  to  repair  the  leaks 
successfully. 

(4)  In  the  case  of  a  failed  dynamic 
verification  test,  the  determination  of 
whether  refrigeration  equipment  has  an 
annual  leak  rate  that  exceeds  the 
applicable  allowable  annual  leak  rate 
will  be  determined  in  accordance  with 
parameters  identified  by  the  owner  or 
operator  in  its  notice  to  EPA  regarding 
the  failure  of  the  initial  dynamic 
verification  test  and  where  those 
parameters  are  acceptable  to  EPA.  The 
determination  must  be  based  on  the 
amount  of  refrigerant  contained  in  the 
full  charge  for  the  affected  industrial 
process  refrigeration  equipment.  The 
leak  rate  determination  parameters  will 
be  considered  acceptable  unless  EPA 
notifies  the  owners  or  operators  within 
30  days. 

(5)  Owners  of  appliances  normally 
containing  more  than  50  pounds  of 
refrigerant  and  not  covered  by 
paragraph  (i)(l)  or  (i)(2)  of  this  section 
must  have  leaks  repaired  if  the  system 
is  leaking  at  a  rate  such  that  the  loss  of 
refrigerant  will  exceed  15  percent  of  the 
total  charge  during  a  12-month  period  in 
accordance  with  paragraph  (i)(9)  of  this 
section,  except  as  described  in 
paragraphs  (i)(6)  and  (i)(8)  of  this 
section  and  paragraphs  (i)(5)(i),  (i)(5)|ii) 
and  (i)(5)(iii)  of  this  section.  Repairs 
must  bring  the  annual  leak  rate  to  below 
15%. 

(i)  If  the  owners  or  operators  of 
federally-owned  comfort-cooling 
refrigerant  equipment  determine  thai 
the  leaks  cannot  be  repaired  in 
accordance  with  paragraph  (i}(9)  of  this 
section  and  that  an  extension  in 


accordance  with  the  requirements 
discussed  in  paragraph  (i)(5)  of  this 
section  apply,  they  must  document  all 
repair  efforts,  and  notify  EPA  of  their 
inability  to  comply  within  the  30-day 
repair  requirement,  and  the  reason  for 
the  inability  must  be  submitted  to  EPA 
in  accordance  with  §  82.166(n). 

(ii)  Owners  or  operators  of  federally- 
owned  comfort-cooling  refrigeration 
equipment  may  have  more  than  30  days 
to  repair  leaks  if  federal  procurement 
procedures  make  a  repair  within  30 
days  impossible.  Only  the  additional 
time  needed  to  receive  delivery  of  the 
necessary  parts  will  be  permitted. 

(iii)  Owners  or  operators  of  federally- 
owned  comfort-cooling  refrigeration 
equipment  requesting  or  who  are 
granted  time  extensions  under  this 
paragraph  must  comply  with  paragraphs 
(i)(3)  and  (i)(4)  of  this  section. 

(6)  Owners  or  operators  are  not 
required  to  repair  the  leaks  defined  in 
paragraphs  (i)(l).  (2)  and  (5)  of  this 
section  if.  within  30  days,  they  develop 
a  one-year  retrofit  or  retirement  plan  for 
the  leaking  equipment.  This  plan  (or  a 
legible  copy)  must  be  kept  at  the  site  of 
the  equipment.  The  original  must  be 
made  available  for  EPA  inspection  on 
request.  The  plan  must  be  dated  and  all 
work  under  the  plan  must  be  completed 
within  one  year  of  the  plan's  date  except 
as  described  in  paragraphs  (i)(7)  and 
(i)(8)  of  this  section.  Owners  are 
temporarily  relieved  of  this  obligation  if 
the  appliance  has  undergone  system 
mothballing  as  defined  in  §82.152. 

(7)  The  owners  or  operators  of 
industrial  process  refrigeration 
equipment  will  be  allowed  an 
additional  year  to  complete  the  retrofit 
or  retirement  of  industrial  process 
refrigeration  equipment  if  the 
conditions  described  in  paragraph 
(i)(7)(i)  or  (i)(7)(ii)  of  this  section  are 
met.  and  will  be  allowed  one  year 
beyond  the  additional  year  if  paragraph 
{i)(7)(iii)  of  this  section  is  met. 

(i)  Additional  time,  to  the  extent 
reasonably  necessary,  will  be  allowed 
for  retrofitting  or  retiring  industrial 
process  refrigeration  equipment  due  to 
delays  occasioned  by  the  requirements 
of  other  applicable  federal,  .state,  or 
local  regulations,  or  due  to  the 
unavailability  of  a  suitable  replacement 
refrigerant  with  a  lower  ozone-depletion 
potential.  If  these  circumstances  apply, 
the  owner  or  operator  of  the  facility 
must  notify  EPA  within  six  months  after 
the  30-day  period  following  the 
discover^'  of  an  exceedance  of  the  35"€. 
leak  rate.  Records  necessary  to  allow 
EP.A  to  determine  that  these  provisions 
apply  and  the  length  of  time  necessary 
to  complete  the  work,  in  accordance 
ui;h  ^82.166{o).  must  be  submitted  to 


EPA.  as  well  as  maintained  on-site.  EPA 
will  notify  the  owner  or  operator  of  its 
determination  within  60  davs  of  the 
submittal. 

(ii)  An  additional  one-year  period 
beyond  the  initial  one-year  retrofit 
period  is  allowed  for  industrial  process 
refrigeration  equipment  where  the 
following  criteria  are  met: 

(A)  The  new  or  the  retrofitted 
industrial  process  refrigerant  system  is 
custom-built; 

(B)  The  supplier  of  the  system  or  one 
or  more  of  its  crucial  components  has 
quoted  a  delivery  time  of  more  than  30 
weeks  from  when  the  Order  is  placed. 

(C)  The  owner  or  operator  notifies 
EPA  within  six  months  of  the  expiration 
of  the  30-day  period  following  the 
discovery  of  an  exceedance  of  the  35% 
leak  rate  to  identify  the  ovtmer  or 
operator,  describe  the  system  involved, 
explain  whv  more  than  one  year  is 
needed,  and  demonstrate  that  the  first 
two  criteria  are  met  in  accordance  with 
§82.166(o).  and 

(D)  The  owner  or  operator  maintains 
records  adequate  to  allow  a 
determination  that  the  criteria  are  met. 

(iii)  The  owners  or  operators  of 
industrial  process  refrigerant  equipment 
may  request  additioiud  time  to  complete 
retrofitting  or  retiring  industrial  process 
refrigeration  equipment  tieyond  the 
additional  oae-year  period  if  needed 
and  where  the  initial  additional  one 
year  was  granted  in  accordance  with 
paragraph  (i){7)  (i)  or  (ii)  of  this  section. 
The  request  shall  be  submitted  to  EPA 
before  the  end  of  the  ninth  month  of  the 
first  additional  year  and  shall  include 
revisions  of  information  required  under 
§  82.166(o).  Unless  EPA  objects  to  this 
request  submitted  in  accordance  with 
§  82.166{o)  within  30  days  of  receipt,  it 
shall  be  deemed  approved. 

(8)  Owners  or  operators  of  federally- 
owned  commercial  or  comfort-cooling 
refrigeration  equipment  wiW  be  allowed 
an  additional  year  to  complete  the 
retrofit  or  retirement  of  industrial 
process  refrigeration  equipment  if  the 
conditions  described  in  paragraph 
(i)(8)(i)  of  this  section  is  met,  and  will 
be  allowed  one  year  beyond  the 
additional  year  if  paragraph  (i)(8)(ii)  of 
this  section  is  met. 

(i)  An  additional  one-year  period 
beyond  the  initial  one-year  retrofit 
period  is  allowed  for  such  equipment 
where  the  following  criteria  are  met: 

(A)  Due  to  complications  presented  by 
the  federal  procurement  process,  a 
delivery  time  of  more  than  30  weeks 
from  the  begiiming  of  the  official 
procurement  process  is  quoted; 

(B)  The  operator  notifies  EPA  within 
six  months  of  the  expiration  of  the  30- 
day  period  following  the  discoven.  of  an 


exceedance  of  the  applicable  allowable 
annual  leak  rate  to  identify  the  operator, 
describe  the  system  involved,  explain 
why  more  than  one  year  is  needed,  and 
demonstrate  that  the  first  criterion  is 
met  in  accordance  with  §82.166(o);  and 

(C)  The  operator  maintains  records 
adequate  to  allow  a  determination  that 
the  criteria  are  met 

(ii)  The  owners  or  operators  of 
federally-owned  commercial  or  comfort- 
cooling  refrigerant  equipment  may 
request  additional  time  to  complete 
retrofitting,  replacement  or  retiring  such 
refrigeration  equipment  beyond  the 
additional  one-year  period  if  needed 
and  where  the  initial  additional  one 
year  was  granted  in  accordance  with 
paragraph  (i)(8)(i)  of  this  section.  The 
request  shall  be  submitted  to  EPA  before 
the  end  of  the  ninth  month  of  the  first 
additional  year  and  shall  include 
revisions  of  information  earlier 
submitted  as  required  under  §  82. 166(o). 
Unless  EPA  objects  to  lhis.Dsquest 
submitted  in  accordance  with 
§  82.166(o)  within  30  days  of  receipt,  it 
shall  be  deemed  approved. 

(9)  Owners  or  operators  must  repair 
leaks  pursuant  to  paragraphs  (i)  (1).  (2) 
and  (5)  of  this  section  within  30  days  of 
discover^',  or  within  30  days  of  when 
the  leaks  should  have  been  discovered 
if  the  owners  intentionally  shielded 
themselves  from  information  which 
would  have  revealed  a  leak,  unless 
granted  additional  time  pursuant  to 
paragraph  (i)  of  this  section 

(10)  The  amount  of  time  for  owners 
and  operators  to  complete  repairs, 
retrofit  plans  or  retrofits/replacements/ 
retirements  under  paragraphs  (i)(l), 
(i)(2).  (i)(5).  (i)(6).  (i)(7),  (i)(8).  and  (i)(9) 
of  this  section  is  temporarily  suspended 
at  the  time  a  s\'stem  is  mothballed  as 
defined  in  §82.152.  The  time  for  ov\'ners 
and  operators  to  complete  repairs, 
retrofit  plans,  or  retrofits/replacements 
under  paragraph  (i)(10)  of  this  section 
will  resume  on  the  day  the  appliance  is 
brought  back  on-line  and  is  no  longer 
considered  mothballed 

(11)  In  calculating  annual  leak  rates, 
purged  refrigerant  that  is  destroyed  will 
not  be  counted  toward  the  leak  rate,  in 
accordance  with  the  definition  of 
"destruction"  set  forth  in  40  CFR 
82.3(g).  Owners  or  operators  destroying 
purged  refrigerants  must  maintain 
information  asset  forth  in  §82.166{p)(l| 
and  submit  to  EPA.  within  60  days  after 
the  first  time  such  exclusion  is  used  bv 
that  facility,  information  set  forth  in 
§82.166(pj(2). 

4  §82.166  is  amended  by  adding 
paragraphs  (n).  (o).  and  (p)  to  read  as 
follows; 
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§  82. 1 66    Rtporting  and  recordkeeping 
requirements. 

»         *         • 

(n)  The  c  ivners  or  operators  of 
refrigeratio  i  equipment  must  maintain 
and  report  ;o  EPA  tiie  following 
information  where  such  reporting  and 
dkeep  ing  is  required  and  within 
specified  under  §82.156 
(i)(3)  and  (i)(5).  This 
must  be  relevant  to  the 
(  ustrial  process  refrigeration 
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rate; 
niethod  used  to  determine  the 
full  charge; 
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1(  (Cation  of  leaks(s)  to  the 
dete  -mined  to  date; 

r  spair  work  that  has  been 
thus  far  and  the  date  that 
c  ompleted; 

to  fix  all  other  outstanding 
achieve  a  rate  below  the 
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(0)  The  owners  or  operators  of 
refiigeration  equipment  must  maintain 
and  report  to  EPA  the  following 
information  where  such  reporting  and 
recordkeeping  is  required  and  in  the 
timelines  specified  in  §  82,156(i)(7)  and 
(i)(8),  in  accordance  with  §  82.156(i)(7) 
and  (i)(8].  This  information  must  be 
relevant  to  the  affected  industrial 
process  refrigeration  equipment  and 
must  include: 

(1)  The  identification  of  the  industrial 
process  facility; 

(2)  The  leak  rate; 

(3)  The  method  used  to  determine  the 
leak  rate  and  full  charge; 

(4)  The  date  a  leak  rate  of  35  percent 
or  greater  was  discovered; 

(5)  The  location  of  leaks(s)  to  the 
extent  determined  to  date; 

(6)  Any  repair  work  that  has  been 
completed  thus  far  and  the  date  that 
work  was  completed; 

(7)  A  plan  to  complete  the  retrofit  or 
replacement  of  the  system; 

(8)  The  reasons  why  more  than  one 
year  is  necessary  to  retrofit  to  replace 
the  system; 

(9)  The  date  of  notification  to  EPA; 

(10)  An  estimate  of  when  retrofit  or 
replacement  work  will  be  completed; 

(11)  If  time  changes  for  original 
estimates  occur,  dociunent  reason  for 
these  changes;  and 

(12)  The  date  of  notification  to  EPA 
regarding  a  change  in  the  estimate  of 
when  the  work  will  be  completed. 

(13)  The  items  in  paragraphs  (o)  (11) 
and  (12)  of  this  section  only  are  required 
to  be  submitted  when  such  changes, 
occiu,  and  will  be  submitted  within  30 
days  of  occurring.  All  the  information 
specified  in  paragraph  (o)  of  this  section 
musttje  maintained  by  the  refrigeration 
facility  on-site. 

{p)(l)  Ov^mers  or  operators  who  wish 
to  exclude  piu-ged  refrigerants  that  are 


destroyed  from  annual  leak  rate 
calculations  must  maintain  records  on- 
site  to  support  the  amount  of  refrigerant 
claimed  as  sent  for  destruction.  Records 
shall  be  based  on  a  monitoring  strategy 
that  provides  reliable  data  to 
demonstrate  that  the  amount  of 
refrigerant  sent  for  destruction 
corresponds  with  the  amount  of 
refrigerant  purged.  Records  shall 
include  flow  rate,  quantity  or 
concentration  of  the  refrigerant  in  the 
vent  stream,  and  periods  of  purge  flow. 

(2)  Owners  or  operators  who  wish  lo 
exclude  purged  refrigerants  that  are 
destroyed  from  annual  leak  rate 
calculations  must  submit  information  to 
EPA,  within  60  days  after  the  first  time 
the  exclusion  is  utilized  by  a  facility, 
that  includes: 

(i)  The  identification  of  the  facility 
and  a  contact  person,  including  the 
address  and  telephone  number; 

(ii)  A  general  description  of  the 
refrigerant  system,  focusing  on  aspects 
of  the  system  relevant  to  the  purging  of 
refrigerant  and  subsequent  destruction ; 

(iii)  A  description  of  the  methods 
used  to  determine  the  quantity  of 
refrigerant  sent  for  destruction  and  type 
of  records  that  are  being  kept  by  the 
facility; 

(iv)  The  frequency  of  monitoring  and 
data-recording;  and 

(v)  A  description  of  the  control 
device,  and  its  destruction  efficiency. 

(vi)  This  information  must  also  be 
included  in  any  reporting  requiremenis 
required  for  compliance  with  the  leak 
repair  and  retrofit  requirements  for 
industrial  process  refrigeration 
equipment,  as  set  forth  in  paragraphs  (n) 
and  (o)  of  this  section. 
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SUMMAR^:  This  document  amends  EPA's 
existing  abeling  regulations  by  adding 
an  exemption  from  the  labeling 
requiren  ents  regulations  when 
controlU  d  substances  are  destroyed, 
adding  a  i  exemption  for  spare  parts  that 
are  used  in  repair,  making  revisions  to 
clarify  th  e  labeling  of  waste,  and  making 
several  o  Lher  minor  clarifying  revisions. 
EPA  is  p  -omulgating  these  revisions  in 
response  to  numerous  comments,  in 
order  to  ■ecognize  and  alleviate  the 
burden  f  laced  on  specific  parties  whose 
activities  contribute  no  additional 
emissions  of  ozone-depleting 
substancss.  While  these  changes 
provide  i  dditional  flexibility  to  the 
regulatec  community,  they  in  no  way 
compromise  the  environmental  goals 
and  benefits  of  protecting  public  health 
through  the  labeling  regulation. 

EFFECTIVE  DATE:  This  final  rule  is 
effectiveiFebruary  21, 1995. 

ADDRESSES:  Comments  on  this  final  rule 
can  be  found  in  Public  Docket  No.  A- 
91-60,  Room  M-1500  (LE-131), 
Watersic  e  Mall,  U.S.  Environmental 
Protectic  n  Agency.  401  M  Street,  SW, 
Washing  ton.  DC  20460.  The  docket  may 
be  inspe  ;ted  from  8:00  a.m.  until  5:30 
p.m.,  Mc  nday  through  Friday.  A 
reasonah  le  fee  may  be  charged  for 
copying  docket  materials. 
FOR  FUR1  HER  INFORMATION  CONTACT: 
Mavis  S<  nders.  Regulator}-  Development 
and  Ope  -ations  Section,  Program 
Impleme  ntation  Branch,  Stratospheric 
Protecti(  n  Division,  Office  of 
Atmospl  leric  Programs,  Office  of  Air 
and  Rad  ation.  6205-J,  401  M  Street, 
SW,  Was  hington,  DC  20460.  202/23.3- 
9737. 

SUPPLEM  ENTARY  INFORMATION:  The 
contents  of  today's  preamble  are  listed 
in  the  fo  lowing  outline: 

I.  Introdu  :tion 

II.  D«stru(  tion  ExBmption  from  th«  Laboiing 

Requ  remcnts 

A.  Bad  ^ound  on  Destruction  Polities 
1.  Back  ;round  on  .Montr«al  Protot^ol's 

Destr  jction  Policy 
l.  Four  h  Meeting  of  the  Parties  to  tho 
Mont  real  Protocol 

B.  Fhas  ;out  Regulations 
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C  Imposed  Actxjlorafed  Phascout 
Destruction  Provisions 

D.  Prop<}sod  Destruction  Provision  in  the 
Final  Labeling  Rule 

E.  Requirements  of  RCRA  and  the  Proposed 
Hazardous  Organic  NESHAP  (HON) 

1.  Resource  Conservation  and  Recovery  Ati 
(RCRA)  .Standards 

2.  Proposed  Hazardous  Organic  NESHAP 
(HON)  Regulations 

F.  Proposed  Amendments  to  the  Final 
Labeling  Regulations — Products  Exempt 
from  Labeling  Requirements  Where 
Manufacturers  Use  Protocol -approved 
Destruction  Technologies 

1.  Proposal 

2.  Response  to  Conimtjnts 

3.  Today's  Rule 

III.  Labeling  Requirements  of  Ointainers  of 

Waste 

A.  Current  Requirements  for  Containers  of 
Cxintrolled  .Substance  Waste  and  Wastes 
('ontaining  Trace  Amounts  of  C«)ntrollcd 
Substances 

B.  Todays  Proposal  Regarding  Labeling 
Requirements  of  Qmtainors  of  Regulatml 
Waste 

C.  Response  to  Comments 

D.  Today's  Rule 

IV.  Labeling  Requirements  for  Spare  Parts  to 

be  Used  Solely  for  Repair 

A.  Proposal 

B.  Response  to  Comments 
C  Today's  Rule 

V.  Clarification  of  the  Meaning  of  Prwlucts 

"Manufiactured  With" 

VI.  Exemption  for  Trace  Quantities 

VII.  Labeling  Requirements  of  Containers  of 
5^  Gallons  and  .Smaller  Containing 
(Controlled  Substances 

Vin.  Definition  of  Importer 

IX.  Certification  Requirements  for  Rinluced 

Use  Exemption 

X.  Imports  and  Products  Introduced  In  Bond 

at  the  U.S./Mexico  Border 

XI.  Incidental  Uses  of  Controlled  Substances 

XII.  Request  for  Comments  Regarding  Plasma 
Etching 

XIII. Miscellaneous 

XIV.  Summary  of  Supiwrtttig  Analysis 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Act 
Q  Paperwork  Reduction  .^ct 

XV.  Judicial  Review 

I.  Introduction 

In  a  final  rule  published  on  February 
11. 1993  (58  PR  8136),  EPA  promulgated 
regulations  to  implement  section  611  of 
the  Clean  Air  Act.  The  regulations 
mandate  that,  effective  May  15. 1993, 
labels  are  required  on  containers  of  class 
I  and  class  11  substances  and  products 
containing  or  manufactured  with  class  I 
substances.  The  rule  also  calls  for  labels 
on  all  products  containing  or 
manufactured  with  class  I  or  class  II 
substances,  beginning  on  January  1, 
2015. 

The  final  regulations  exempt  products 
manufactured  using  class  I  substances 
on  an  intermittent  basis,  and  not  as  a 
direct  part  of  the  manufacturing  process 
of  the  product,  such  as  that  employed  in 


spot  cleaning  textiles  during  the 
manufacturing  proces.s.  The  rule 
explains  that  such  intermittent  conl.ict 
use  of  controlled  substances  was  found 
to  be  incidental  "contact."  The  final 
rule  also  explains  that  intermittent 
"contact"  uses,  though  they  may 
involve  a  brief  initial  physical  contui.l 
between  the  ozone-depleting 
"controlled  substance"  and  the  product, 
occur  infrequently,  typically  as  pari  of 
an  upkeep  process,  and  that  the 
«;ontrolled  substance  does  not  come  into 
contact  with  every  product.  In  othpr 
situations,  where  the  controlled 
substance  has  contact  on  an  intermittent 
basis  only  with  the  surface  area  of 
manufar:turing  equipment,  and  although 
there  m,iy  be  an  initial  contact  with  th«' 
first  few  products  themselves,  the 
controlled  substance  will  not  contact 
ever\'  product  manufactured  thereafter. 
Laboiing  is  therefore  not  required  in 
either  of  the  above  cases. 

After  the  final  regulations  had  benii 
published,  EPA  received  several 
comments  from  the  regulated 
community  requesting  clarification  of 
certain  parts  of  the  regulations  or 
requesting  certain  revisions  to  the 
regulations.  After  review  of  these 
comments  and  concerns,  EPA 
determined  that  certain  revisions  and 
clarifications  would  be  appropriate. 
EPA  therefore  published  a  notice  of 
proposed  rulemaking  (NPRM)  on 
December  30, 1993  (58  FR  69568) 
proposing  such  revisions  and  making 
such  clarifications. 

The  proposed  amendments  for  the 
labeling  regulations  provide  exemptions 
from  labeling  requirements  for 
companies  that  destroy  controlled 
substances  used  in  their  manufacturing 
processes  to  a  98  percent  destruction 
efficiency,  using  any  of  the  following 
five  destruction  technologies  approved 
by  the  Parties  to  the  Montreal  Protocol: 
liquid  injection  incineration,  reactor 
cracking,  gaseous/fume  oxidation,  rotary 
kiln  incineration  and  cement  kilns.  The 
proposal  aLso  proposes  to  provide 
exemptions  for  waste  that  is  to  be 
discarded;  however,  waste  container* of 
controlled  substances  that  are  to  be 
recycled  or  reclaimed  would  still 
require  a  label.  Additionally,  the  NPRM 
proposed  to  exempt  purchasers  of  spare 
parts  manufactured  with  a  controlled 
substance  from  the  label  pass-through 
requirement  when  such  purchasers  sell 
such  spare  parts  for  the  sole  purpo.se  of 
repair  and  when  such  products  are 
removed  from  their  original  packaging. 
Spare  parts  manufactured  with  a  f.i,?ss  I 
substan<:e  would  require  a  label: 
however,  once  these  parts  are  sold  to  a 
distributor  who  is  to  sell  them  to  njpair 
persons,  such  distributors  would  not  b«' 


required  to  pass  through  the  label,  so 
long  as  the  parts  are  sold  to  persons 
using  them  for  repair  purposes  only. 

The  NPRM  also  proposed  other  minor 
amendments  that  would  clarify  the 
definitions  of  "manufactured  with," 
"import,"  and  "importer,"  exempt 
containers  containing  trace  quantities  of 
controlled  substances,  clarify  the  "trace 
quantities"  exemption  for  products 
containing,  revise  the  label  placement 
requirements  for  containers  of  55 
gallons  or  smaller,  and  revise  the 
certification  requirement  for  the 
"reduced  use  exemption." 

EPA  recieved  several  comments  from 
the  public  on  the  proposed  rule,  but  no 
public  hearing  was  requested.  After 
review  of  the  comments,  EPA  is  today 
promulgating  a  final  rule  amending  the 
labeling  regulations. 

II.  Destruction  Exemption  from  the 
Labeling  Requirements 

A.  Background  on  Destruction  Policies 

1.  Background  on  Montreal  Protocol's 
Destruction  Policy 

The  Montreal  Protocol,  to  which  over 
132  nations  are  now  Parties,  requires 
that  each  Party  nation  control  the 
production  and  consumption  of 
substances  that  deplete  the  ozone  layer. 
Under  the  existing  Protocol, 
"production"  of  controlled  substances  is 
defined  as  "the  amount  of  controlled 
substances  produced,  minus  the  amount 
destroyed  by  technologies  to  be 
approved  by  the  Parties."  At  the  second 
meeting  of  the  Parties  to  the  Protocol 
(the  Parties)  in  London,  a  technical 
advisory  committee  was  established  to 
examine  the  existing  destruction 
technologies,  devise  criteria  by  which  to 
approve  technologies,  and  evaluate 
environmental  concerns  associated  with 
the  technologies.  Until  the  Fourth 
Meeting  of  the  Parties,  no  destruction 
technology  had  been  approved  by  the 
Parties. 

2.  Fourth  Meeting  of  the  Parties  to  the 
Montreal  Protocol 

At  the  Fourth  Meeting  of  the  Parties 
to  the  Montreal  Protocol,  which  took 
place  from  November  23-25, 1992,  in 
Copenhagen,  the  Parties  approved  five 
destruction  technologies  to  be  used  for 
destroying  controlled  substances.  The 
technologies  are:  hquid  injection 
incineration,  reactor  cracking,  gaseous/ 
fume  oxidation,  rotary  kiln  incinerators, 
and  cement  kilns.  The  Parties  also 
agreed  that  additional  acceleration  of 
the  phaseout  of  controlled  substances 
would  result  in  the  need  for  a  greater 
global  destruction  program  for  these 
substances.  With  the  approval  of  the 
five  technologies,  the  Parties  noted  that 


the  technologies  could  attain  a 
destruction  efficiency  of  99.99  percent 
with  proper  controls  and  operating 
techniques;  however,  they  did  not 
require  a  specific  efficiency.  The  Parties 
encouraged  a  "Code  of  Good 
Housekeeping  Procedures,"  set  forth  in 
the  United  Nations  Environmental 
Programme  (UNEP)  Report  entitled  Ad- 
Hoc  Technical  Advisory  Committee  on 
ODS  Destruction  Technologies,  to 
minimize  losses  to  the  environment 
through  control  systems  and  standards 
for  opeiating  such  systems.  Finally,  the 
Parties  agreed  to  report  the  quantities  of 
ozone-depleting  substances  destroyed 
annually  to  the  Protocol. 

Widi  the  approval  of  the  five 
destruction  technologies.  Parties  to  the 
Protocol  can  subtract  from  the  definition 
of  production  that  amount  of  controlled 
substance(s)  that  is  destroyed  by  these 
means,  under  certain  conditions 
discussed  in  the  final  accelerated 
phaseout  rule  that  was  published  on 
December  10. 1993  (58  FR  65018). 

B.  Accelerpted  Phaseout  Destruction 
Provisions 

The  final  accelerated  phaseout 
regulations,which  were  published  in  the 
Federal  Register  on  December  10, 1993, 
(58  FR  65018),  implement  the  United 
States'  acceleration  of  the  phaseout  of 
class  I  substances,  consistent  with  the 
recent  adjustments  to  the  Protocol 
agreed  upon  last  November  by  the 
Parties  in  Copenhagen;  accelerate  the 
phaseout  of  certain  class  II  substances; 
list  and  phase  out 

hydrobromofiuorocarbons  (HBFCs);  list 
and  phase  out  methyl  bromide;  and 
responded  to  petitions  received  by  the 
Agency  from  environmental  and 
industry  groups. 

In  addition,  in  that  rule,  EPA  revised 
the  definition  of  "production"  such  that 
controlled  substances  that  are  to  be 
destroyed  are  eliminated  from  the 
definition  of  production  of  such 
chemicals.  The  destruction  of  such 
substances  must  employ  any  one  of  the 
five  technologies  identified  above  that 
are  approved  by  the  Parties. 

The  rulemaking  defines  "destruction" 
in  terms  of  technologies  approved  for 
destruction  by  the  Parties  that  result  in 
expiration  of  the  chemical  without  any 
commercially  useful  end  product  being 
produced.  The  Agency  proposed  this 
definition  in  order  to  distinguish 
destruction  from  transformation,  which 
requires  that  the  resulting  end  product 
serve  a  commercial  purpose.  The 
regulation  indicates  that  to  be  eligible 
for  the  destruction  exemption,  the 
controlled  substances  must  be  destroyed 
by  one  of  the  five  destruction 
technologies  approved  by  the  Parties. 


As  explained  more  fully  in  the 
December  10. 1993  regulation,  EPA 
believes  that,  while  it  is  not  required  to 
follow  the  approach  of  the  Protocol 
Parties  regarding  destruction,  it  has  the 
authority  to  do  so. 

C.  Proposed  Destruction  Provision  in  the 
Final  Labeling  Rule 

The  preamble  to  the  final  labeling 
regulations  (58  FR  8136.  February  11. 
1993)  requested  comment  on  a 
destruction  exemption  from  the  labeling 
requirements  based  on  the  then 
proposed  accelerated  phaseout  rule, 
which  was  being  drafted  at  the  time. 
The  Agency  requested  comment  on 
whether  it  could  and  should  provide  an 
exemption  from  the  labeling 
requirements  for  the  use  of  controlled 
substances  that  are  subsequently 
destroyed  using  one'of  the  above- 
mentioned  approved  technologies  with 
procedures  that  are  consistent  with  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  and  the  United  Nations 
Environmental  Programme  (UNEP) 
Report  entitled  Ad-Hoc  Technical 
Advisory  Committee  on  ODS 
Destruction  Technologies.  The  Agency 
received  and  reviewed  several 
comments  on  the  possibility  of  a 
destruction  exemption  provision  for  the 
labeHng  rule.  Those  comments 
supported  the  inclusion  of  a  destruction 
exemption,  similar  to  that  given  for 
transformation.  The  commenters 
reasoned  that  the  destruction  exemption 
was  justified  because  destruction  of 
ozone-depleting  substances  prevents 
emissions  of  those  substances  into  the 
atmosphere. 

D.  Related  Requirements  of  RCRA  and 
the  Proposed  Hazardous  Organic 
NESHAP  (HON) 

In  addition  to  the  requirements  of 
Title  VI  of  the  Clean  Air  Act  as 
amended,  certain  controlled  substances 
are  also  regulated,  under  certain 
circumstances,  by  the  Resource 
Conservation  and  Recovery  Act  (RCRA, 
42  use  6901  et  seq.)  and  are  regulated 
under  the  final  Hazardous  Organic 
NESHAPS  (the  HON)  (59  FR  19402, 
April  22, 1994).  The  RCRA  regulations 
would  cover  those  controlled  substances 
that  are  considered  to  be  hazardous 
constituents  in  the  waste  stream  (e.g., 
carbon  tetrachloride  bound  for 
incineration).  The  final  HON  addresses 
air  emissions  of  hazardous  air 
pollutants,  a  category  into  which  carbon 
tetrachloride,  methyl  chloroform,  and 
methyl  bromide  fall  The  following 
discussion  outlines  the  coordination 
among  the  RCRA  and  HON  regulations 
and  the  destruction  exemption 
provision  of  the  labeling  regulations. 
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1.  Reso  irce  Conservation  and  Re<;overy 
Act  (RC  RA)  Standards 

The  1  ;CRA  regulations  currently 
require  that  industries  that  incinerate 
waste  covered  by  the  regulations  must 
meet  "<  t  stacks"  destruction  efficiency 
(DE)  st<  ndards  of  99.99  percent.  The 
final  ac:elerated  phaseout  regulations 
grant  fi  11  credit  for  the  destruction  of 
control  ed  substances  when  they  are 
destroy  jd  in  compliance  with  RCRA 
regulat  ons  40  CFR  266.104.  The 
accelerated  phaseout  rule  indicates  that 
the  Ag(  ncy  grants  100  percent 
produc  ion  allowances  for  companies 
that  acl  ieve  99.99  percent  efficiency  in 
the  des  ruction  of  class  I  substances 
instead  of  only  99.99  percent  in 
allowai  ces,  because,  otherwise,  a 
compar  y  would  never  be  able  to  obtain 
credit  f  )r  the  full  amount  of  the 
chemic  il  used,  and  would  eventually  be 
unable  :o  obtain  sufficient  volumes  to 
operate 

The  c  nly  substances  that  are  covered 
under  b  oth  RCRA  as  "hazardous 
constiti  ents"  and  under  Title  VI  of  the 
Clean  /  ir  Act  as  controlled  substances 
are  met  lyl  chloroform  (MCF)  and 
carbon  etrachloride  (CTC).  The 
remaini  ng  controlled  substances  are 
regulat(  d  under  RCRA  only  when  they 
are  bier  ded  with  hazardous  wastes, 
such  as  when  used  solvents  are 
incinented.  The  incineration 
technol Jgiesapproved  by  the  Parties 
have  be  en  shown  to  be  capable  of 
achievi  ig  the  99.99  percent  DE  required 
by  RCR  \;  however,  the  Parties  do  not 
specifically  require  that  each  of  the 
technolDgies  achieve  such  an  effi<:ieni;y. 
The  Pai  ties  supported  the 
recomn  lendations  of  the  Ad-Ho«; 
Technii  al  Committee  on  Destruction 
Techno  ogies  to  require  Code  of  Good 
Housekueping  pro<:edures  to  be  applied 
fhrougl  out  a  destruction  facility. 

2.  Haza  dous  Organic  NESHAP  (HON) 
Regulations 

Und^  some  situations  controlled 
are  not  covered  by  RCRA 
,  but  may  be  covered  by  the 
lations  promulgated  under 
1 12  of  the  Clean  Air  Act.  The 
published  a  final  HON  rule  on 
1994  (59  FR  19402),  requiring 
to  control  toxic  air  emissions 
mical  manufacturing  processes, 
regulates  approximately  400 
uring  processes  associated 
Synthetic  Organic  Chemical 
Industry  (SOCMI),  as 
7  non-SOCMI  source  categories. 
112  of  the  Clean  Air  Act 
a  list  of  189  hazardous  air 
(HAPS)  of  which  a  large 
are  known  to  be  emitted  by  the 
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above-mentioned  industries.  Of  tho,se 
listed  under  section  112,  the  only 
substances  controlled  under  Title  VI  of 
the  CAA  are  methyl  chloroform  (MCF), 
cjirbon  tetrachloride  (CCL4)  and  methyl 
bromide  (newly  listed  as  a  class  I 
substance  in  the  accelerated  phaseout 
rule).  The  HON  covers  five  kinds  of 
emission  points  within  such  facilities 
where  these  substances  are  emitted, 
including  process  vents,  wastewater 
streams,  transfer  operations,  storage 
tanks,  and  equipment  leaks.  The  Agency 
requires  that  emission  points  be 
controlled  with  a  "reference  control 
technology"  with  specific  applicability 
criteria,  such  as  a  98  percent  control 
efficiency  for  incinerators  on  process 
vents.  The  HON  establishes 
perform»nce  standards  for  operating  the 
control  technologies,  as  well  as  criteria 
for  the  design  of  the  control  equipment 
The  Agency  established  that  when 
organic  HAPS  are  released  through 
process  vent  sources,  comipanies  may 
route  these  emissions  to  a  gaseous/fump 
oxidation  incinerator  for  destruction. 
The  Agency  has  determined  that  such 
incinerators  may  operate  with  a 
destruction  efficiency  of  98  percent. 

The  final  accelerated  phaseout 
regulation  states  that  when  regulations 
promulgated  under  section  112  of  the 
Clean  Air  Art  apply  to  the  destruction 
of  a  controlled  substance,  and  RCR,^ 
regulations  do  not  apply,  and  the  9H 
percent  destr\iction  efficiency  is 
a<:hieved  by  incinerators  to  which 
emissions  of  controlled  substances  are 
routed,  the  Agency  will  grant  the  full 
allotment  of  allowances  to  replace 
chemicals  that  are  destroyed  under  the 
c;ondi1ions  of  the  HON.  In  situations 
where  section  112  regulations  apply,  btil 
an  achieved  destruction  efficieniry  is 
less  than  the  98%  that  the  HON 
requires,  the  .Agency  will  issue 
allowances  only  for  the  portion  actually 
destroyed. 

F.  Anit^ndments  to  the  Final  Labeling 
Regulations — Products  Exempt  from 
Labtfling  Requirements  Where 
Manufacturers  Use  Protocol-approved 
Destruction  Technologies 

1.  Notice  of  Propsed  Rulemaking 

The  ultimate  goal  of  Title  VI  of  the 
CAA  is  to  minimize  depletion  of 
stratospheric  ozone.  A  destruction 
exemption,  which  would  recognize,  and 
provide  an  incentive  for,  the  elimination 
of  emis.sions  of  controlled  substances 
through  the  use  of  approved  destrurtion 
technologies,  is  therefore  consistent 
with  the  goals  of  Title  VI.  This 
exemption  is  one  method  of  reducing 
risks  of  ozone  depletion.  The  initial 
labeling  regulations  published  on 


February  11, 1993  provide  an  exemption 
from  the  labeling  requirements  if  a 
controlled  substance  used  to 
manufacture  a  product  is  transfonned, 
such  that  the  controlled  substance  no 
longer  poses  a  threat  to  the  ozone  layer; 
similarly,  the  same  result  comes  about 
if  a  controlled  substance  used  in  the 
manufacture  of  a  product  is  destroyed. 
The  controlled  substance  is  not  emitted 
in  either  case  and  no  environmental 
harm  occurs  through  exempting  such 
products  from  labeling. 

EP.'\  proposed  that  tor  any  products 
manufactured  with  a  class  1  or  class  II 
substance,  if  that  substance  is  destroyed 
according  to  any  applicable  legal  or 
regulatory  requirements,  using  one  of 
the  five  technologies  approved  by  the 
Parties  to  the  Protocol,  the  product 
would  be  exempt  from  the  labeling 
requirements. 

The  Agency  further  prupu.sed  that  the 
labeling  exemption  would  apply  only 
where  a  substance  is  destroyed  to  a  DE 
of  98  percent  or  greater,  using  one  ol  the 
five  approved  destruction  te(;hnologie.s. 
A  definition  of  'completely  destroy," 
which  means  to  destroy  to  98  pendent  or 
greater  destruction  efficiency,  using  one 
of  the  five  approved  technologies,  was 
included  in  the  proposed  nilemaking. 
Therefore,  the  proposed  threshold  at 
which  labeling  is  exempted  is  for  those 
products  manufactured  with  controlled 
substances  that  are  "completely" 
destroyed. 

Furthermore,  EPA  proposed  that 
where  the  destruction  of  a  controlleil 
substance  is  regulated  under  RCRA,  the 
regulated  party  must  ai;hieve  a 
destruction  efficiency  of  99.99  pen.tuil. 
destroying  any  controlled  subsfnin-ps 
using  one  of  the  five  approved 
technologies  and  complying  with 
applicable  RCRA  regulations  as  they 
relate  to  destrudion  of  ozone-depletiuf^ 
substances,  in  order  to  qualify  for  tho 
exemption  from  labeling.  If  the 
destruction  of  a  controlled  subsl.uice  is 
not  reg\ilated  under  RCRA  but  is 
regulated  under  the  HON,  the  rf^ul.ili  li 
party  must  achieve  a  deslniction 
efficiency  of  98  percent,  as  well  as  meet 
any  other  appli(;able  standards  imposed 
by  the  HON  that  relate  to  destruction  of 
ozone-depleting  substances,  destroying 
any  controlled  substances  using  one  of 
the  five  approved  technologies,  in  order 
to  qualify  for  the  exemption  from 
labeling. 

The  Agency  is  aware  that  stale  air 
quality  permit  laws  may  establish 
efficiency  standards  for  emissions  of 
c:ontrolled  substances  where  no  Fi?deral 
regulations  exi.st  to  cover  them.  In 
addition,  state  laws  may  be  more 
.stringent  than  comparable  Fedenjl 
regtdations.  In  either  case,  the  Agency 


stated  in  the  proposal  that  it  expects 
companies  (hat  are  regulated  under  such 
state  laws  governing  the  control  of 
emissions  of  controlled  substances  in 
industrial  proces.ses  to  be  in  full 
«:ompliance  with  such  laws. 

EPA  also  proposed  that  those 
companies  that  are  not  covered  by  either 
RCRA  regulations  or  the  HON  must 
follow  the  Code  of  Good  Housekeeping 
Practices,  as  described  in  the  UNEP  Ad- 
Hoc  Technical  Advisory  Committee  on 
ODS  De.struction  Technologies,  as  well 
as  the  whole  of  Chapter  5  of  that  report, 
in  addition  to  meeting  the  98  percent 
DE,  using  one  of  the  five  approved 
destruction  technologies. 

The  UNEP  Ad-Hoc  Technical 
Advisory  Committee  on  ODS 
Destruction  Technologies  recommends 
that  atmospheric  releases  of  controlled 
substances  shall  be  monitored  at  all 
facilities  with  air  emission  discharges. 
For  controlled  substances,  that  report 
recommends  that  flow  meters  or 
continuously  recording  weighing 
equipment  for  individual  containers 
should  be  used.  At  a  minimum, 
containers  should  be  weighed  "full" 
and  "empty"  to  establish  quantities 
destroyed. 

While  there  are  no  recordkeeping 
requirements  specifically  associated 
with  the  destruction  exemption  from 
labeling,  the  accelerated  phaseout 
regulations  (58  FR  65018)  provide  that 
c;ompanies  relying  on  the  destruction 
provisions  of  that  rule  must  maintain 
records  of  destruction.  For  those 
companies,  these  same  records  will  be 
consulted  in  inspecting  eligibility  for 
the  destruction  exemption  from 
labeling.  For  manufacturers  that  do  not 
receive  production  or  consumption 
allowances,  records  required  under 
other  relevant  regulations  that 
determine  the  amount  destroyed,  the 
destru(.tion  efficiency,  and  the 
performance  standards  of  operation 
must  be  made  available  to  EPA  upon 
request. 

2.  Response  to  Comments 

The  Agency  requested  comments  on 
its  proposal  to  exempt  products  from 
the  labeling  requirements  where 
controlled  substances  used  to 
manufacture  the  product  are  destroyed 
according  to  the  criteria  proposed  by 
EPA.  One  commenter  supported  the  use 
of  destnicfion  efficiencies  that  will  be 
set  in  the  HON,  in  instances  where 
RCRA  standards  do  not  apply. 

A  commenter  questioned  the 
inclusion  of  the  references  to  state 
rogulations  in  this  proposal  because, 
according  to  the  commenter,  it  makes 
EPA  an  enforcer  of  state  laws  and  can 
potentially  add  federal  penalties  to  state 


penalties  assessed  as  a  result  of  an 
inadvertent  violation  of  a  state  law..£PA 
has  removed  the  references  to  state 
regulations  from  the  definition  of 
"completely  destroy"  (§  82.104(c)>.  It  is 
not  the  Agency's  intent  to  enforce  state 
regulations,  though  EPA  of  course 
expects  compliance  with  these  laws. 

Nine  commenters  agreed  with  the 
proposed  destruction  exemption 
requirements.  However,  several 
commenters  requested  an  expanded 
definition  of  destruction  technologies  to 
include  technologies  not  listed  as  one  of 
the  five  acceptable  destruction 
technologies  outlined  by  the  Montreal 
Protocol  Parties.  EPA  disagrees  with 
these  requests.  The  intent  of  the 
destruction  exemption  under  the 
labeling  rule  is  to  credit  processes  that 
emit  trace  quantities  or  no  quantities  of 
class  I  substances.  As  a  Party  to  the 
Protocol,  EPA  believes  that  the  U.S. 
should  not  expand  the  destruction 
exemption  beyond  the  list  of  destruction 
technologies  approved  by  the  Parties. 
The  five  technologies  approved  by  the 
Parties  have  been  carefully  reviewed 
and  have  been  found  to  protect  the 
environment  from  the  harm  caused  by 
the  release  of  control  substances.  EPA 
believes  that  no  other  technologies 
should  be  included  until  the  Parties 
have  reviewed  such  technologies  and 
been  assured  of  their  safety.  As  the 
Parties  review  and  approve  additional 
teriinologies,  EPA  will  explore 
expanding  its  list  under  these 
regulations.  However,  today's 
nilemaking  will  cover  only  those  five 
destruction  technologies  approved  by 
the  Parties  to  the  Protocol. 

One  commenter  requested 
clarification  that  off-site  destruction  can 
qualify  for  this  exemption.  It  is  the 
Agency's  intent  to  include  off-site 
de.struction  as  part  of  the  destruction 
exemption.  That  same  commenter 
requested  that  EPA  make  the  UNEP 
Report  available  through  the  SPD 
hotline.  Chapter  5  of  the  UNEP  Report 
is  currently  available  through  the  SPD 
hotline  and  can  be  found  in  Air  Docket 
A-91-60. 

3.  Today's  Rule 

In  light  of  the  above  discussion,  EPA 
establishes  in  today's  rule  the 
destrurtion  exemption  as  proposed  in 
the  December  30,  1993  Federal  Register. 
Today's  action  specifies  that  those 
persons  using  a  controlled  sub.stance  in 
their  manufacturing  process,  but  then 
completely  destroying  that  substance 
using  one  of  the  five  approved 
destruction  technologies,  are  exempt 
from  labeling  the  product. 


III.  Labeling  Requirements  of 
Containers  ot  Waste 

A.  Initial  Requirements  for  Containers  of 
Controlled  Substance  Waste  and  Wastes 
Containing  Trace  Amounts  of 
Controlled  Substances 

EPA  indicated  in  the  final  labeling 
regulations  that  a  person  handling 
containers  of  waste  that  contain  class  1 
or  class  0  substances  destined  tor 
incineration  would  benefit  hon  the 
specific  chemical  information  in  the 
warning  statement  when  handling. 
Though  the  label  does  not  specifically 
address  handling  practices  of  such 
substances,  it  would  inform  technicians 
handling  the  containers  of  chemicals 
and  would  encourage  them  to  dispose  of 
them  or  recycle  them  correctly.  In 
addition,  containers  of  waste  can  be 
introduced  into  interstate  commerce 
and  must  then  be  labeled  as 
"containing"  a  controlled  substance. 

Under  the  initial  final  rule,  EPA  also 
required  that  containers  of  such  wa.ste 
materials  destined  to  be  recycled  or 
reclaimed  bear  the  warning  statement  to 
ensure  that  the  technician  of  a 
reclamation  facility  is  aware  of  the 
substances  contained  in  order  to 
e.xercise  proper  caution.  Reclaimed 
substances  are  also  resold  by  the 
reclaimer,  and  thus  are  required  under 
the  current  rule  to  be  labeled  upon  their 
introduction  into  interstate  commence. 

The  Agency  did  not  require  in  its 
original  final  rule  that  empty  container?i 
that  once  contained  a  controlled 
substance  and  are  subsequently  recycled 
and  incorporated  into  another  product 
hear  a  label.  The  original  rule  also 
permitted  the  removal  of  a  label  on  a 
container  that  no  longer  contains  a 
controlled  substance.  If  such  a  container 
is  suhsequently  charged  with  a  class  I  or 
class  II  substance,  a  label  is  he  required 
Also,  the  final  rule  e^icluded  containert, 
such  as  trucks,  railroad  cars,  or  crates. 
used  to  transport  a  "product 
containing"  or  "container  containing" 
from  the  labeling  requtrements,  because 
only  the  immediate  container  holding 
the  controlled  substance  must  be 
labeled. 

B.  Proposed  Labeling  Requirements  of 
Containers  of  Regulated  Waste 

After  the  promulgation  of  the  original 
labeling  regulations,  EPA  re<:eived  new 
information  horn  the  regulated 
community  regardii^  the  i.ibeiiAg 
requirements  for  containers  of  wa&te. 
The  Agency  required  labeling  of  waste 
in  the  original  labeling  rule  because  it 
believed  that  the  labeling  information    ' 
would  be  important  to  waste  handlers 
and  recycling  and  reclamation  {aciliti«>s. 
In  addition,  by  requiring  wa.s)e  to  be 
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labeled,  fePA  attempted  to  encourage 
industry  to  minimize  the  amoxmt  of 
controlhd  substances  in  the  waste 
stream  a|id  ultimately  in  the  upper 
stratosphere.  For  this  reason,  the 
preambli  j  to  the  original  rule  stated  that 
all  amounts,  including  trace  quantities 
of  contrdlled  substances  in  waste, 
trigger  the  lah>eling  requirements.  The 
regulated  community  commented  to 
EPA  follpwing  publication  of  the  final 
rule,  addressing  both  the  final  rule  and 
applicability  determinations  prepared 
by  EPA  on  labeling  of  waste.  Written 
comments  on  the  Agency's  treatment  of 
waste  and  the  relevant  applicability 
determinations  are  available  in  the  Air 
Docket  A-91-60. 

As  a  result  of  these  comments.  EPA 
proposed  revisions  to  its  original 
position]  on  labeling  waste  containing 
controlled  substances,  in  order  to  better 
facilitate  industry's  compliance  with  the 
regulations.  The  revisions  that  were 
proposed  on  December  30, 1993  are 
summar  zed  below. 

EPA  s  tated  in  the  notice  of  proposed 
rulemak  ing  that  containers  of  waste 
cannot  lie  defined  as  products,  "because 
they  are  not  manufactured  from  raw  or 
recyclec  materials  in  order  to  perform  a 
specific  task,  nor  does  waste  encounter 
a  point  I  >f  sale  to  an  ultimate 
consum  jr."  The  Agency  also  stated  that 
a  contaiier  (such  as  a  dumpster  or  a 
barrel)  c  arrying  a  "product  containing" 
which  ii  I  ultimately  disposed  of  or 
inciners  ted,  such  as  a  can  of  adhesive  or 
foam  sc  ap,  does  not  fall  within  the 
definiti(  in  of  "container  containing." 
Therefo  -e,  waste  materials  containing 
controlled  substances  are  not  required 
to  be  labeled  under  these  regulations. 

EPA  ^Iso  believes  that  containers  of 
class  I  cr  class  II  waste  do  not  fall  under 
the  defi  lition  of  "container  containing," 
in  that  1  tie  waste  is  not  "intended  to  be 
transfer  ed  to  another  container,  vessel 
or  piece  of  equipment  in  order  to  realize 
its  inter  ded  use."  EPA's  intention  in 
includii  ig  "intended  use"  in  its 
definiti  )n  was  to  target  items  to  be 
consum  ed,  thus  giving  consumers 
information  on  which  to  base  a 
pxuchai  e  decision.  Waste  is  neither 
purcha!  ed  nor  "used"  and  thus,  does 
not  fall  into  the  category  of  items  to  be 
consunc  ed.  In  order  to  make  this  clear, 
EPA  proposed  a  new  §  82.106(b)(3)  of 
the  reg\  ilatory  text,  which  includes 
"waste  containing  controlled  substances 
or  blends  of  controlled  substances 
bound  for  discard"  in  the  list  of 
exemptions  from  warning  label 
requirements.  EPA  also  proposed  a 
definition  of  "waste,"  for  purposes  of 
this  rulp,  that  includes  items  or 
substances  discarded  with  the  intent 
that  tht  y  will  serve  no  further  useful 
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purpose.  The  term  discarded  can 
include  being  deposited  in  a  landfill, 
being  destroyed  in  an  incinerator  or 
chemical  process,  or  undergoing  some 
other  type  of  final  waste  handling. 
Consequently,  waste  that  is  going  to  be 
discarded  is  not  required  to  be  labeled 
under  this  rulemaking. 

Furthermore,  the  Agency  stated  that  it 
believes  that  there  is  not  a  significant 
environmental  benefit  associated  with 
labeling  wastes  of  controlled  substances. 
The  labeling  rule  lays  out  requirements 
that  will  affect  consumers'  decisions, 
and  thus,  manufacturers'  production 
decisions  upstream.  A  label  applied  to 
the  product(s)  manufactured  with  or 
containing  a  controlled  substance  will 
provide  such  information  to  the 
consumer.  Duplicating  efforts  by 
labeling  the  waste  from  a  product  that 
no  longer  serves  its  useful  purpose  has 
no  influence  on  purchasing  or  consumer 
decisions,  since  waste  is  neither 
purchased  nor  used.  Since  waste  is  not 
a  consumer  item,  a  waste  handler, 
whose  business  it  is  to  handle  all  types 
of  unwanted  materials,  would  not  be 
dissuaded  from  accepting  a  certain 
waste  because  of  its  effect  on  the  ozone 
layer. 

However,  EPA  stated  that  it  believes 
that  containers  that  contain  used  or 
contaminated  controlled  substances, 
such  as  some  refrigerants,  methyl 
chloroform,  carbon  tetrachloride,  other 
CFCs  and  HCFCs,  and  blends  of 
controlled  substances  that  are  bound  for 
recycling  or  reclamation  do  fall  under 
the  definition  of  "container  containing." 
These  substances  will  be  transferred  to 
realize  their  "intended  use"  and  will 
later  be  used  by  consiuners. 
Consequently,  EPA  proposed  to 
continue  requiring  these  containers  to 
be  labeled  and  did  not  propose  such 
containers  to  be  exempt  from  such 
requirements  under  this  amendment. 
Such  quantities  are  easily  identifiable 
and  are  often  recycled  or  reclaimed  for 
manufacture  or  use  in  new  products 
which  would  in  turn  require  the 
mandated  warning  statement.  Therefore, 
EPA  stated  that  it  believes  that  the 
mandated  warning  statement  is 
warranted  on  containers  of 
contaminated  (or  used)  controlled 
substances  and  blends  of  controlled 
substances  when  they  are  introduced 
into  interstate  commerce  for  purposes  of 
recycling  or  reclamation. 

Because  of  the  demand  for  and  the 
high  cost  of  controlled  substances,  EPA 
stated  that  it  further  believes  that  those 
using  controlled  substances  will  recycle 
or  reclaim  rather  than  discard  them. 
Regulations  promulgated  pursuant  to 
sections  608  and  609  of  the  Clean  Air 
Act  require  recovery  and  recycling  of 


refrigerants;  efficient  management  of 
other  uses  of  controlled  substances 
would  preclude  discarding  as  a  prudent 
option.  In  cases  where  these  substances 
cannot  be  reused,  recycled,  or 
reclaimed,  they  are  most  often  destroyed 
rather  than  deposited  in  a  landfill  or 
disposed  in  some  other  manner  that 
would  allow  emissions  of  the  substance. 
As  hazardous  wastes,  carbon 
tetrachloride,  methyl  chloroform,  and 
methyl  bromide  cannot  be  placed  in  a 
landfill,  these  chemicals  most  often  are 
incinerated  if  not  reused.  Additionally. 
no  non-containerized  liquid  wastes  can 
be  placed  in  landfills. 

C.  Response  to  Comments 

One  commenter  requested 
clarification  of  the  definition  of  discard. 
Another  commenter  requested  that  the 
definition  of  discard  be  included  in  the 
preamble.  EPA  has  defined  discarding 
to  include  depositing  in  a  landfill, 
destroying  in  an  incinerator  or  chemical 
process,  or  undergoing  some  other  type 
of  final  waste  handling  that  does  not 
include  re-use.  recycling,  or 
reclamation.  The  use  of  the  term 
"discard"  is  meant  to  differentiate  that 
which  will  no  longer  be  used  in  any 
manner  because  of  landfilling  or 
incineration,  from  that  which  will 
undergo  some  type  of  change  or 
treatment  to  make  it  appropriate  for 
further  use. 

Two  commenters  requested  an 
exemption  for  scrap  foam  and  scrap 
disposal  products  destined  for    - 
recycling,  while  another  commenter 
sought  clarification  for  products 
containing  other  controlled  substances 
that  are  bound  for  recycling.  EPA's 
intent  in  the  proposed  amendment  was 
not  to  require  labeling  of  scrap  foam, 
either  destined  for  discard  or  for 
recycling.  Rather,  the  Agency  states  that 
the  warning  statement  is  required  on 
containers  of  used  controlled  substances 
and  blends  of  controlled  substances  that 
are  introduced  into  interstate  commerce 
for  purposes  of  recycling  or  reclamation. 
Containers  of  actual  controlled 
substances  or  blends  of  controlled 
substances  (i.e.  bulk  containers  of  actua. 
chemical  substances)  can  be 
distinguished  from  products  that 
themselves  contain  controlled 
substances.  The  latter  do  not  require 
labeling  when  disposed  in  any  fashion 
(including  recycling  or  reclamation). 

Two  commenters  stated  that  EPA 
should  exempt  waste  products  destined 
for  destruction  in  a  cement  kiln  or 
burned  for  energy  recovery.  In  the  final 
accelerated  phaseout  rule  (58  FR  65018). 
EPA  responded  to  comments  by  making 
clear  that  destruction  of  class  I 
substances  in  one  of  the  five  approved 


destruction  technologies,  which 
provides  energy  recovery  as  a  by- 
product of  the  destruction  process, 
would  fall  under  the  definition  of 
destruction  for  purposes  of  the  labeling 
exemption  for  waste.  Energy  recovery 
through  the  use  of  one  of  the  five 
approved  technoktgies  does  not 
disqualify  a  product  manufectured  with 
a  class  I  substance  that  is  destroyed  by 
that  technology  h-om  the  labeling 
exemption.  This  remains  consistent 
with  the  accelerated  phaseout  rule.  A 
parallel  situation  exists  when  waste  fiiel- 
is  blended  for  purposes  of  providing 
auxiliary  fuels  for  destruction  facilities. 
When  these  fuels  are  intended  to  use 
one  of  the  five  approved  destruction 
technologies  for  energy  recovery,  the 
waste  fuels  do  not  require  labeling 
under  today's  rule.  Is  either  case,  waste 
bound  for  energy  recovery  does  not 
require  labeling  because  it  uses  an 
incineration  process  and  is  ultimately 
destroyed. 

Several  commenters  agreed  with  the 
proposed  exemption  for  waste  bound  for 
discard;  however,  these  commenters 
stated  that  the  Agency  should  expand 
the  definition  of  waste  to  be  consistent 
with  RCRA,  which  includes  in  its 
definition  substances  to  be  recycled. 
The  purposes  of  the  definition  of  waste 
under  RCRA  and  under  the  labeling  rale 
are  very  different.  RCRA  ensures  that  all 
hazardous  waste  materials,  whether 
they  are  recycled,  reclaimed,  landfilled, 
incinerated,  or  otherwise  disposed,  are 
properly  handled.  The  purpose  of  the 
labeling  rule,  however,  is  to  provide 
purchasers  with  information  upon 
which  to  make  purchasing  decisions. 
Therefore,  since  substances  that  are 
recycled  continue  to  be  passed  through 
the  stream  of  commerce  to  the  ultimate 
consumer,  who  should  know  of  its 
contents,  bulk  containers  of  these 
recycled  substances  require  labeling. 

One  of  these  commenters  added  that 
reclamation/recovery  facilities  are  not 
consumers,  and  therefore  do  not  serve 
the  intent  of  the  labeling  rule  which  is 
to  pro\'i(ie  consumers  with  information 
upon  wliicih  to  make  purchasing 
decisions.  As  stated  above,  recycled 
waste  continues  to  be  subject  to  labeling 
requirements  because  it  is  part  of  the 
stream  of  commerce  and  reclaimers  are 
not  considered  ultimate  consumers. 

Another  of  these  commenters  stated 
that  waste  generators  may  not  know 
how  waste  will  be  disposed  of,  therefore 
it  would  be  difficult  properly  label 
waste  and  that  warning  labels  on  wastes 
may  discourage  recycling.  EPA  believes 
that  since  waste  generators  make  the 
decision  of  where  products  are  to  be 
sent,  they  therefore  have  both  control 
and  knowledge  of  waste  disposal 


methods.  Additionally,  it  is  the  intent  of 
the  labeling  rule  to  encourage  recycling 
efforts  as  waste  handlers  realize  the 
benefits  of  additional  availability  and 
supply  of  recycled  substances. 

Another  commenter  requested  further 
clarification  on  how  an  exemption 
applies  to  waste  products  bonnd  for 
discard  when  they  enter  interstate 
commerce.  The  labeUng  rule  draws 
distinctions  based  on  materials  that  (all 
under  the  definition  of  "container 
containing"  that  are  introduced  into 
interstate  commerce.  Substances  to  be 
recycled  and  reclaimed  that  are 
introduced  into  interstate  commerce  Call 
under  the  definition  of  "container 
containing"  under  the  labeling  rule.  As 
outlined  in  the  original  rule,  substances 
are  defined  as  "container  containing"  if 
they  must  be  transferred  to  another 
container  to  reaUze  their  intended  use 
by  consumers.  Because  recycled  and 
reclaimed  substances  must  be 
transferred  to  other  containers  before 
continuing  in  the  stream  of  commerce, 
labeling  is  required  for  such  substances 
under  today's  rule.  On  the  other  hand, 
substances  bound  for  discard  (including 
destruction),  are  not  "containers 
containing"  under  the  labeling  rule, 
because  they  are  not  "inteiuled  to  be 
transformed  to  another  container  in 
order  to  realize  [theirj  intended  use." 

D.  Today's  Rule 

While  it  could  be  argued  that 
requiring  the  labeling  of  waste  provides 
valuable  information  about  the  contents 
of  a  waste  to  the  handler,  other 
regulations  provide  for  similar 
information  to  be  conveyed.  For 
example,  any  waste  considered  to  be 
hazardous  (which  includes  carbon 
tetrachloride,  methyl  chloroform,  and 
methyl  bromide)  must  have  its  contents 
reported  on  the  manifest  required  to 
accompany  the  waste  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  Furthermore,  EPA  believes 
that  the  intent  of  the  section  611 
labeling  provisions  is  to  provide 
consumers  with  information  upon 
which  to  make  purchasing  decisions, 
rather  than  to  inform  persons  of 
contents  for  purposes  of  handling  a 
substance,  pwoduct  or  waste. 

In  summary,  the  Agency  recognizes 
that  waste  should  not  be  defined  as  a 
product  under  these  regulations,  nor 
should  containers  of  waste  be  regarded 
as  containers  containing  controlled 
substances,  because  they  are  not 
"intended  to  be  transferred  to  another 
container,  vessel  or  piece  of  equipment 
in  order  to  realize  its  intended  use." 
Consequently,  as  proposed,  EPA  adds  in 
today's  rule  a  new  82.106(b)(3),  which 
provides  exemptions  from  the  labeling 


requirements,  to  include,  "Waste 
containing  controlled  substances  or 
blends  of  controlled  substances  bound 
for  discard."  EPA  emphasizes,  however, 
that  containers  of  used  or  contaminated 
controlled  substances  or  of  blends  of 
these  controlled  substances  that  enter 
into  interstate  commerce  and  that  are 
bound  for  recycling  or  reclamation  are 
not  proposed  to  be  exempted,  and  thus 
would  continue  to  require  labehng.  The 
definition  of  "waste"  for  purposes  of 
tliis  rulemaking  means,  "items  or 
substances  that  are  discarded  with  the 
intent  that  such  items  or  substances  will 
serve  n«  further  useful  purpose." 

IV.  LabeKng  Requirements  for  Spare 
Parts  to  be  Used  Solely  for  Repair 

A.  Proposal 

The  original  labeling  rule  did  not 
require  a  product  which  has  already 
been  purchased  and  used  to  be  labeled 
if  the  product  components  w«re 
manufactured  with  a  controlled 
substance  or  a  controlled  substance  was 
used  in  the  repair  itself  EPA  believes 
that  such  a  product  is  not  being 
introduced  Into  interstate  comment 
since  the  product  is  eheady  owned  by 
the  ultimate  consumer.  In  a  prodm^i 
labeling  applicability  determination, 
(Letter  from  John  Rasnic,  Director  EPA 
Stationary  Source  Compliance  DivisioH. 
to  Michael  Conlon,  dated  April  19,  1993 
and  Section  611  Applicability 
Determination  Record  Number  6.  dated 
April  20,  1993),  following  the 
promulgation  of  the  final  rule,  EPA 
clarified  that  the  repair  provision  of  the 
rule  allow^s  the  repair  of  a  product  using 
a  component  manufactured  with  an 
ODS  or  using  an  ODS  in  the  repair  of 
the  product  without  triggering  labeling 
requirements. 

Subsequent  to  promulgation,  the 
Agency  has^reteived  new  information 
from  several  companies  regarding  spare 
parts  that  are  intended  for  repair 
purposes  only.  Many  companies  who 
distribute  spare  parts  stock  up  to  several 
million  of  these  parts  in  inventory 
purchased  from  vendors.  These 
companies  then  sell  these  spare  parts 
piecemeal  to  persons  who  repair 
original  products.  Ehie  to  the  pass- 
through  exemption  for  persons 
incorporating  a  product  manufactured 
with  a  controlled  substance  that  was 
purchased  from  a  supplier,  and  due  to 
the  applicability  determination 
regarding  repairs,  the  repair  person 
would  not  be  required  to  label  the 
repaired  product.  To  require  companies 
that  order  spare  parts  in  bulk  from 
suppliers  to  pass  through  labeling 
information  with  each  order — perhaps 
containing  several  hundred  individual 
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spare  par  ts  from  numerous  bulk 
shipmenis — is  exceedingly  burdensome 
to  those  ( ompanies  purchasing  and 
selling  the  spare  parts.  Typically,  the 
bulk  shipment  will  be  labeled  on  a 
shipping  crate  or  an  invoice  to  indicate 
that  the  farts  within  that  shipment  were 
manufactured  with  a  controlled 
substanc(  s.  The  company  ordering  the 
spare  par  ts  breaks  down  the  shipment 
into  bins  ciurently  necessitating  a  label 
or  labelir  g  information  to  be  generated 
for  each  individual  part  contained  in 
that  shipment.  In  most  cases,  a  repair 
person  purchases  hundreds  of  various 
individu)  il  spare  parts  at  a  time  from  the 
company,  making  the  pass-through  of 
any  labeling  information  extremely 
cumbersdme  and  time-consuming. 

Many  <if  the  original  manufacturers  of 
these  spa  re  parts  are  foreign 
manufacturers,  exacerbating  the  burden 
of  trackir  g  the  use  of  controlled 
substanci  !S  in  the  manufacture  of  each 
spare  pait  in  inventory.  Developing  and 
maintain  ng  inventories  of  these  spare 
parts  is  eictremely  costly,  often  many 
times  mere  costly  than  the  sale  price  of 
the  spare  parts  themselves. 

EPA's  decision  not  to  require 
manufacl  urers  incorporating  products 
manufadured  with  controlled 
substanci >s  to  comply  with  the  labeling 
pass-through  requirement  was  based  in 
part  on  tie  overwhelming  tracking 
burden  imposed  in  determining  which 
components  were  actually  made  using  a 
controlled  substance.  A  similar  situation 
exists  for  those  purchasing  spare  parts 
for  repaii  purposes.  Many  distributors 
stock  hui  idreds  of  thousands  of  spare 
parts  to  I:  e  sold  to  repair  persons.  The 
burden  o '  tracking  each  part  that  is  to 
then  be  s  old  to  a  person  using  tliat  part 
for  repaii  — which  is  exempted  from  the 
labeling  equirements — becomes 
overwhe  ming  and  is  without 
environnental  benefit. 

Furthe  rmore,  the  repair  person  has 
specific  I  equirements  for  a  spare  part 
that  will  work  with  the  existing  product 
to  be  rep  lired;  consumer  discretion  on 
his  or  he  ■  part  based  on  the  use  of  an 
ODS  is  unlikely.  Because  the  repair 
person  i;  not  required  to  pass  through 
any  labe  ing  information  in  the  repair  of 
the  product,  requiring  the  labeling  of 
spare  pai  ts  themselves  serves  no 
environnental  benefit.  Additionally, 
numerous  companies  that  stock  spare 
parts  for  the  repair  of  their  products 
have  themselves  totally  stopped  using 
controlled  substances  and  are  currently 
encouraj  ing  suppliers  to  use  safe 
altemati'es  in  manufacturing  spare 
parts  tha ;  they  purchase. 

In  ligh  of  the  information  above,  EPA 
propose<  that  purchasers  of  spare  parts 
manufac  ured  with  a  controlled 
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substance  and  purchased  from  a  vendor 
for  the  sole  purpose  of  repair,  or 
distributed  for  purposes  of  repair  only, 
not  be  required  to  pass  through  the 
labeling  information. 

B.  Response  to  Comments 

EPA  requested  comments  on  its 
proposal  to  exempt  from  the  label  pass- 
through  requirement  those  spare  parts 
that  are  to  be  used  for  repair  purposes. 
Nine  commenters  agreed  with  the 
proposed  spare  parts  exemption. 

One  commenter  suggested  EPA 
exempt  repair  parts  that  contain  a  de 
minimis  amount  of  class  I  chemicals. 
The  final  labeling  regulation  states  that 
products  containing  a  class  I  substance 
and  containers  containing  a  class  I  or 
class  II  substance  bear  warning  labels. 
Because  spare  parts  containing  these 
substances  clearly  fall  in  the  category  of 
"products  containing,"  they  are 
required  to  be  labeled.  However, 
products  containing  trace  quantities  of  a 
class  I  substance  as  an  impurity  or  a 
residue,  where  the  controlled  substance 
ser\es  no  useful  purpose  in  the  product, 
are  exempted  from  the  labeling 
requirements. 

Two  commenters  stated  that  the 
labeling  exemption  for  spare  parts 
should  apply  to  manufacturers  as  well 
as  others  involved  in  the  distribution 
process  because  tracking  and  labeling 
requirements  for  these  spare  parts  is 
exceedingly  burdensome  and  time 
consuming.  EPA  disagrees  with  the 
statement  that  labeling  of  these  products 
by  the  original  manufacturer  represents 
an  undue  hurden.  Tracking  and  labeling 
spare  parts  made  with  a  controlled 
substance  by  the  original  manufacturer 
is  comparable  to  that  of  any  other 
manufacturer  of  products  which  require 
labeling.  Therefore,  pass-through 
exemptions  from  labeling,  which  does 
not  include  manufacturers,  will  remain 
as  proposed. 

One  of  these  commenters  added  that 
there  are  instances  where  "currently  or 
potentially  available"  alterrratives  have 
not  been  identified  for  specific 
applications.  In  this  case,  according  to 
the  commenter,  labeling  requirements 
for  spare  parts  where  alternatives  have 
not  been  identified  would  penalize  that 
industry.  The  original  final  regulations 
provide  for  exemptions  from  labeling 
requirements  for  products  manufactured 
using  a  class  I  substance  where  there  are 
no  substitute  products  or  processes  that 
1)  do  not  rely  on  the  use  of  class  I 
substances,  2)  reduce  the  overall  risk  to 
human  health  and  the  environment,  and 
3)  are  currently  or  potentially  available. 
Manufacturers  whose  products  meet 
this  criteria  can  apply  to  EPA  for  an 
exemption  from  labeling  requirements 


as  outlined  in  the  original  final  in  the 
section  marked  Petitions  (§82.120). 

Another  commenter  requested 
clarification  that  the  exemption  applies 
to  wholly-owned  subsidiaries  of  the 
manufacturers  of  spare  parts  and  that 
individual  packages  that  arrive  under 
one  airway  bill  with  alternative  labeling 
are  not  subject  to  labeling  upon  entry 
into  the  country.  The  original  rule  states 
that  wholly-owned  subsidiaries  are  part 
of  a  parent  company  and  are  subjected 
to  the  labeling  regulations;  therefore,  the 
spare  parts  exemption  also  applies  to 
these  wholly-owned  subsidiaries. 
Additionally,  if  a  consolidated  shipment 
is  properly  labeled  using  an  alternative 
label,  then  individual  packages  within 
that  shipment  do  not  require  labeling. 
For  spare  parts  that  fall  under  the 
exemption  established  in  today's 
rulemaking,  importers  and  distributors 
are  only  required  to  pass  through  the 
label  when  moving  the  labeled 
shipments  as  packaged  by  the 
manufacturer. 

C.  Today's  Rule 

In  summary.  EPA  establishes  in 
today's  rule  that  purchasers  of  spare 
parts  manufactured  with  a  controlled 
substance  and  purchased  from  a  vendor 
for  the  sole  purpose  of  repair,  or 
distributed  for  purposes  of  repair  only, 
not  be  required  to  pass  through  the 
labeling  information.  EPA  wishes  to 
emphasize  that  this  exemption  to  the 
pass-through  requirement  does  not 
apply  to  products  containing  a 
controlled  substance  or  containers  of 
controlled  substances,  nor  does  it  apply 
to  spare  parts  used  to  manufacture 
products.  Manufacturers  of  spare  part.s 
made  with  controlled  substances  are 
still  required  to  apply  the  appropriate 
labels.  Moreover,  importers  and 
distributors  moving  the  labeled 
shipments  as  packaged  by  the 
manufacturer  must  still  pass  tlirough  the 
labeling  information. 

V.  Clarification  of  the  Meaning  of 
Products  "Manufactured  With" 

The  original  final  rule  discussed  the 
applicability  of  the  labeling 
requirements  for  products 
manufactured  with  controlled 
substances.  Some  confusion  over  when 
labeling  is  required  for  such  products 
has  emerged  since  the  publication  of 
that  final  rule.  The  following  discussion 
should  clarify  such  labeling  questions. 

In  reviewing  whether  a  product  must 
be  labeled,  one  must  examine  from  two 
perspectives.  Is  labeling  required 
because  it  is  a  product  "containing  '  a 
controlled  substance?  If  not.  is  labelint; 
then  required  bet;ause  it  is  a  produd 


"manufactured  with"  a  controlled 
substance? 

The  final  rule  states  that  a  controlled 
substance  that  is  inadvertently 
produced  or  remains  as  a  residue  from 
a  chemical  reaction,  leaving  trace 
quantities  of  that  substance  in  the  final 
product,  does  not  trigger  the  labeling 
requirements.  However,  there  may  be 
cases  where  a  product  is  exempt  from 
being  labeled  a  product  "containing"  (in 
this  case  because  it  is  only  present  in 
trace  quantities),  but  where  a  product 
may  still  require  labeling  because  it  is 
considered  to  be  "manulactured  with  ' 
that  controlled  substance. 

The  introduction  of  carbon 
tetrachloride  as  an  explosion 
suppressant  in  the  manufacture  of 
certain  chemicals  serves  as  an  example. 
The  carbon  tetrachloride  is  introduced, 
then  withdrawn  from  the  chemical 
product.  Trace  quantities  of  the  carbon 
tetrachloride  remain  in  the  chemical; 
however,  such  quantities  serve  no 
useful  purpose  in  the  final  product.  As 
a  result,  the  product  is  exempt  from 
being  labeled  as  a  product  containing 
carbon  tetrachloride.  However,  because 
the  carbon  tetrachloride  is  introduced 
into  the  chemical  product  directly  in  the 
manufacturing  process,  actually  having 
physical  contact  with  the  product,  the 
product  would  need  to  be  labeled  as 
"manufactured  with'  carbon 
tetrachloride,  unless  other  exemptions 
apply. 

In  order  to  be  consistent  with  this 
view.  EPA  proposed  to  revise  the 
definition  of  "manufactured  with."  The 
original  regulations  stated  that  a  product 
is  manufactured  with  a  controlled 
substance  if  the  manufacturer  used  a 
controlled  substance  directly  in  the 
product's  manufacture,  "but  the  product 
itself  does  not  contain  a  controlled 
substance  at  the  point  of  introduction 
into  interstate  commerce."  However,  to 
further  clarify  that  trace  quantities  may 
actually  be  contained  in  a  product 
manufactured  with  a  controlled 
substance,  EPA  proposed  to  revise  the 
definition  of  "manufactured  with,"  to 
state  that  a  product  "does  not  contain 
more  than  trace  quantities  of  the 
controlled  substance.*   *    *" 

Six  commenters  agreed  with  the.se 
proposed  changes.  One  commenter 
disagreed  with  EPA's  position  that 
<;arbon  tetrachloride  should  trigger 
labeling  unless  the  substance  is 
subsequently  destroyed  or  transformed, 
because  the  carbon  tetrachloride  is 
withdrawn  from  the  product  and  only 
trace  quantities  remain.  EPA  supports 
it's  original  position,  based  on  the  fact 
that  the  introduction  of  carbon 
tetrachloride,  which  is  used  on  a  routine 
basis,  constitutes  use  as  part  of  the 


direct  manufacturing  process.  As  a 
result,  today's  rule  establishes  the 
modified  definition  of  "manufactured 
with"  as  proposed. 

VI.  Exemption  for  Trace  Quantities 

The  preamble  to  the  original  labeling 
rule  discussed  the  applicability  of  the 
labeling  requirements  for  products 
containing  trace  quantities  of  controlled 
substances.  However,  some  confusion 
over  when  labeling  is  required  for  such 
products  has  arisen  since  the 
pubhcation  of  that  rule. 

The  regulatory  text  in  se<.tion  82.106, 
referring  to  the  warning  statement 
requirements,  lists  certain  exemptions 
from  these  requirements.  The  first  of 
these  addresses  "Products  in  which 
trace  quantities  of  a  controlled 
substance  remain  as  a  residue  or 
impurity.'   *   *"  EPA  has  determined 
that  a  trace  quantity  remaining  in  a 
product  can  only  be  contained  within  a 
chemical  product;  therefore,  it  is  logical 
that  this  exemption  specifically  applies 
to  products  "containing"  rather  than 
products  "manufactured  with." 
Products  that  are  manufactured  using  a 
controlled  substance,  but  that  contain 
only  trace  quantities  of  the  substance. 
are  not  required  to  be  labeled  as  a 
"product  containing";  hov.ever.  th«  y  are 
required  to  be  labeled  as  a  "produd 
manufactured  with."'  To  clarify  this 
point,  EPA  proposed  to  amend  section 
82.106(b)(1).  which  provides 
exemptions  from  the  labeling 
requirements,  to  read:  "Produi  ts 
containing  trace  quantities  of  a 
controlled  substance  remaining  as  a 
residue  or  impurity  due  to  a  chemii  al 
reaction,  and  where  the  i;orKrolled 
substance  serves  no  useful  purpose  in  or 
for  the  product  itself."  However,  if  such 
a  product  was  manufactured  using  the 
controlled  substance,  suih  product  is 
required  to  be  labeled  as  a  "product 
manufactured  with"  the  controlled 
substance. 

There  was  also  some  confusion  as  to 
whether  a  container  containing  a  trac  e 
amount  of  a  controlled  substance  must 
be  labeled.  EPA  understands  that  to 
determine  whether  a  container  contains 
a  trace  amount  of  a  controlled 
substance,  where  such  a  determination 
falls  outside  of  normal  procedures,  may 
be  difficult  and  costly.  For  example,  a 
container  of  a  non-controlled  substance 
that  may  hold  a  trace  amount  of  a 
controlled  substance  as  an  impuritv  of 
the  manufacturing  process  would  be 
subject  to  labeling  under  current 
labeling  requirements.  As  a  produ<:t. 
however,  that  same  container  would  be 
exempt  from  the  labeling  requirements. 
In  many  cases,  expensive  testing  must 
be  conducted  to  determine  if  a  trace 


quantity  of  the  controlled  substance  is 
in  fad  contained  in  the  container. 
Requiring  the  labeling  of  containers 
containing  trace  quantities  of  a 
(  ontrolled  substance  is  inconsistent 
with  the  trace  quantities  exemption  of 
the  current  labeling  rule  and  with  the 
intent  of  the  Agency  to  require  labeling 
of  "containers  oP"  controlled 
substances. 

EPA  received  three  comments 
agreeing  with  the  exemption  for  trace 
quantities.  One  commenter  asked  for 
I  larification  of  the  definition  of  trac^ 
quantity.  Another  commented  that  trace 
quantities  should  be  defined  with  a 
quantifying  limit  above  which  labeling   . 
would  be  required.  Another  commenter 
recommended  that  EPA  publish 
guidance  on  what  constitutes  a  "trace 
quantity",  and  sugge.sts  using  analytical 
detedion  limits  for  the  exemption  level. 
Because  the  labeling  rule  covers  a 
multitude  of  substances,  produds,  and 
volumes.  EPA  believes  it  cannot 
responsibly  put  forth  a  standardized 
threshold  for  "trace  quantity."  However 
EPA  believes  that  the  term  "trace 
amounts  "  should  be  interpreted 
consistently  with  Webster's  S'inth  .Veiv 
Collegiate  Dictionary  (copyright  1990). 
which  defines  trace  amounts  to  mean  "a 
chemical  element  present  in  minute 
quantities."  Reasonable  interpretations 
of  v\hat  constitutes  a  trace  amount  will 
likely  be  parallel  to  reasonable 
interpretations  made  by  EP.\.  EPA  is 
today  revising  its  regulations,  as 
proposed,  to  make  the  exemption  clear 
EPA  will  add  the  new  82.106(b)(2). 
(discussed  above),  stating  that 
(  ontainers  containing  trace  quantities  ul 
a  (  ontrolled  substance,  which  remain  as 
a  residue  o.*-  impurity,  are  exempt  from 
the  labeling  requirements 

VII.  Labeling  Requirements  of 
Containers  uf  55  Gallons  and  Smaller 
Containing  Controlled  Substances 

The  original  labeiuig  regulations 
indicated  that  the  use  of  supplemental 
printed  material  may  be  used  to  label 
containers  of  controlled  substances  tha! 
are  larger  than  55  gallon  drums,  as  long 
as  the  information  is  viewed  at  the  time 
of  purchase  or  time  of  delivery, 
provided  the  pun;hase  is  not  considered 
complete  until  delivery'  is  ac  cepted. 
EPA  reasoned  that  such  information, 
rather  than  the  containers  themselves,  is 
usually  viewed  by  the  recipient  of  such 
<:ontainers.  The  regulations  also 
indicated  that  the  warning  statement 
must  be  placed  directly  on  containers  of 
controlled  substances  that  are  smaller 
ihan  ."i.T  gallon  drums. 

EPA  proposed  in  the  December  30. 
1993  amendment  that  supplemental 
printed  material  may  also  be  used  to 
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convey  tha  warning  statement  for 
containers  Ithat  are  55  gallons  and 
smaller.  EPA  requested  comment  on  its 
proposal  tc  allow  alternative  placement 
of  warning  statements  on  55  gallon  or 
smaller  containers.  Seven  commenters 
agreed  with  this  proposed  change  with 
no  request*  for  additional  information 
or  clarifica  tion.  Consequently.  EPA  is 
revising  section  82.108  (c)  of  its  labeling 
regulation  to  strike  "larger  than  a  55 
gallon  drum"  from  the  provision 
allowing  alternative  placement  of  the 
warning  st  itement  on  containers  of 
controlled  substances. 

VIII.  Definition  oflmporter 

For  purposes  of  section  611.  EPA 
clarifies  th  at  importers  of  "products 
manufactured  with  controlled 
substance!  "  are  included  in  the 
definition  of  "importer."  While  the 
mtent  of  the  §611  regulations  was  to 
cover  imp  )rts  of  products  mannfacturud 
with  class  I  substances,  the  original 
definition  did  not  explicitly  include 
such  a  phiase.  This  came  about  as  an 
oversight  :n  transferring  the  definition 
from  the  f  haseout  regulations,  where 
imports  ol  containers  and  products 
containing  controlled  substances  art; 
regulated.TSection  611  clearly  mandates 
that  "prooucts  manufactured  with 
controlled  substances  '  be  labeled  before 
they  are  introduced  into  interstate 
commerca.  Therefore,  for  purpo.ses  of 
the  labeling  requirements  and 
consistency  with  the  statute,  the 
definition  of  "importer"  under  section 
611  is  amiinded  to  include  the  phrase 
"prodact?  manufactured  with." 

One  coinmenter  stated  that  the 
requirem«  nt  to  apply  labels  for  imported 
products  It  the  border  is  highly 
impractic  >1.  burdensome,  time 
consuming  and  costly.  While  this  issue, 
however,  was  not  addressed  in  the 
proposed  labeling  amendments.  EPA 
wishes  to  clarify  that  importers  are 
responsihie  for  ensuring  that  labels  are 
properly  affixed,  but  the  labeling 
reguiatioiis  do  not  require  that  tha  label 
can  only  I  >e  affixed  at  the  border.  The 
requiremi  tnts  may  equally  be  met  by 
ensuring  hat  the  label  is  affixed  befort; 
the  product  reaches  the  border.  The 
importer  may  negotiate  with  its  supplier 
to  ensure  that  labels  are  affixed  prior  to 
shipment.  No  other  comments  were 
received;  the  change  in  the  definition  of 
"importer"  is  established  in  today's 
nile.  as  proposed. 

IX.  CertiVcation  Requirements  for 
Reduced  lUse  Exemption 

In  section  82.122,  EPA  stales  that 
companii  »s  that  reduced  their  use  of 
CFC-113  and/ or  methyl  chloroform 
(MCF)  b)  95  percent  or  greater  over 
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their  1990  usage  level  could  certify  the 
reduction  in  writing  to  EPA  and  be 
oxempt  from  the  labeling  requirements. 
In  addition  to  other  requirements  for 
inclusion  in  the  written  certification, 
the  regulations  require  that  persons 
certifying  to  EPA  must  state  that  they 
will  not  exceed  5  percent  of  their  1990 
use  following  the  certification;  however, 
the  statement  conveyed  was 
numerically  and  grammatically 
incorrect.  It  reads:  "Persons  certifying 
must  also  include  a  statement  that 
indicates  that  their  future  annual  use 
will  not  at  no  time  exiajed  95  percent  of 
their  1990  usage"  (p.  8169). 

EPA  corrects  this  section  of  the 
regulations  to  state  that  a  company  must 
certify  to  EPA  that  its  future  use  will  not 
exceed  5  percent  of  its  1990  usage 
without  notifying  the  Agency.  Such 
notification  would  immediately  result 
in  labeling  of  the  company's  products. 
This  subpart  (§82.122  (a)(4))  would  thus 
read:  "Persons  certifying  must  also 
include  a  statement  that  indicates  their 
future  annual  use  will  at  no  time  exceed 
5  percent  of  their  1990  usage." 

X.  Imports  and  Products  Introduced  In 
Bond  at  the  U.S./Mexico  Border 

The  original  labeling  regulations  state 
that  products  or  containers  introduced 
"in  bond"  at  the  Mexico  border  are  not 
considered  to  be  "imports.  "  However, 
the  preamble  states  that  such  products 
or  containers  are  being  introduced  into 
U.S.  interstate  commerce  and  are 
therefore  subject  to  the  labeling 
requirements. 

EPA  proposed  in  its  December  30. 
1993  amendment  that  all  products  and 
containers  subject  to  the  labeUng 
requirements  that  are  made  or  charged 
in  Mexico  and  subsequently  brought 
into  the  U.S.  must  be  labeled  at  the 
border  where  they  are  being  introduced 
into  U.S.  interstate  commerce.  In  order 
to  facilitate  enforcement  of  this  rule,  the 
Agency  only  requires  that  warning 
labels  be  placed  on  regulated  products 
and  containers  at  the  border  by  persons 
introducing  them  into  U.S.  interstate 
commerce,  rather  than  at  the 
manufacturing  facility  in  Mexico. 
However,  the  importer  may  contract 
with  the  Mexican  manufacturer  to 
provide  the  applicable  warning 
statement  prior  to  shipping. 

This  change  supersedes  EPA's 
reference  to  products  or  containers 
admitted  in  bond  in  the  original  labeling 
rule,  since  for  purposes  of  the  labeling 
requirements,  the  regulated  products 
and  containers  are  in  fact  being  treated 
as  "imports."  This  change  makes  the 
definition  of  import  somewhat  different 
from  that  in  the  final  phaseout 
rf!gulations.  For  purposes  of  the 


phaseout  regulations,  it  is  approjiriato  to 
exempt  such  products  of  U.S.  origin  thai 
are  brought  back  into  the  U.S.  from 
Mexico  in  bond  from  the  definition  of 
import  because  allowances  have  already 
been  expended  and  additional 
consumption  allowances  should  not  be 
required  to  bring  these  products  back 
into  the  U.S. 

However,  it  is  appropriate  and 
consi.stent  with  the  intent  of  §611  to 
require  labeling  of  these  imported 
goods,  since  labeling  is  to  occur 
regardless  of  whether  the  product  is 
ciistribiited  domestically  or  imported. 
The  Agency  therefore  is  striking  from 
the  definition  of  "import"  in  section 
82.104  (j)  of  the  labeling  regulation  the 
exemption  for  bringing  controlled 
substances,  containers  of,  or  products 
manufactured  with,  controlled 
substances  into  the  U.S.  from  Mexico 
where  such  substance,  container  or 
product  was  admitted  into  Mexico  in 
bond  and  is  of  U.S.  origin.  EPA 
requested  and  received  no  comments  on 
the  changes  and  consequently  they 
remain  in  today's  final  regulation. 
In  addition,  EPA  notes  that  the 
preamble  to  the  original  labeling  rule    ■ 
contained  an  inaccuracy  in  describing 
an  arrangement  regarding  products 
brought  from  Mexico  into  the  United 
States  inbond.  The  preamble  stated  that, 
"Under  the  Maquiladora  Agreement,  the 
United  States  and  Mexico  established  a 
free-trade  zone  along  a  segment  of  the 
LI. S. /Mexico  border."  There  is  no  formal 
agreement  as  such  between  the  two 
countries  in  this  regard;  rather,  an 
arrangement  exists,  primarily  under 
Mexican  law.  whereby  controlled 
substances  crossing  the  border  from  the 
U.S.  into  Mexico  "inbond  "  (under  a 
bond  ensuring  that  the  substance  will 
remain  in  Mexico  only  temporarily)  will 
be  returned  to  the  U.S.,  without  being 
subje<:t  to  Mexican  import  tariffs.  In 
addition,  the  preamble  to  the  original 
rule  stated  that  "products  are  permitted 
to  he  traiwported  across  Ithe 
Maquiladora)  zone  without  any  U.S. 
Customs  restrictions  being  imposed." 
This  statement  is  misleading  in  that  XLS. 
Customs  does  assist  EPA  in  monitoring 
compliance  with  and  enforcing  U.S. 
environmental  laws  that  generally  apply 
without  distinction  to  Maquiladora 
products.  The  preamble  to  the  final  rule 
should  therefore  be  read  to  reflect  these 
corrections.  EPA  requested  comments 
on  these  corrections  and  received  none. 
Consequently,  the  changes  remain  as 
proposed. 

XI.  Incidental  Uses  of  Controlled 
Substances 

In  the  original  final  reguiatiuus.  the 
definition  of  "manufactured  with" 


excluded  the  use  of  a  controlled 
substance  "Where  the  manufacturing 
equipment  has  had  physical  contact 
with  a  controlled  substance  in  an 
intermittent  manner,  not  as  a  routine 
part  of  the  direct  manufacturing  process 

*  *   *"(Seep.  8165).  The  preamble 
gave  as  an  example  the  occasional 
cleaning  of  an  ink  plate,  where  direct 
contact  occurs  only  between  the 
controlled  substance  and  the 
manufacturing  equipment,  not  between 
the  controlled  substance  and  the 
product  itself  (other  than  the  first  one  or 
two  products  going  through  the 
equipment  following  equipment 
maintenance).  However,  the  preamble, 
in  addressing  this  point,  specifically 
noted  that  this  exclusion  should  also 

, apply  in  the  case  of  a  controlled 
substance  having  intermittent  contact 
with  the  product  itself,  such  as  a  textile 
where  direct  contact  occurs  through 
spot  cleaning  of  some  individual 
textiles,  but  where  direct  contact  is  not 
a  normal  or  usual  occurrence  in  the 
manufacture  of  the  product. 

The  Agency  intended  for  the 
regulatory  text  to  reflect  the  full 
discussion  in  the  preamble  to  the  final 
rule.  Therefore.  EPA  proposed  to 
exempt  from  the  labeling  requirements 
products  where  there  are  intermittent 
uses  of  controlled  substances  that  may 
involve  an  initial  contact  with  the 
product  itself,  as  well  as  with  the 
equipment.  The  exception  was  proposed 
to  read:  "IWjhere  the  manufacturing 
equipment  or  product  has  had  physical 
contact  with  a  controlled  substance  in 
an  intermittent  manner,  not  as  a  routine 
part  of  the  direct  manufacturing  process 

*  •  •"  EPA  received  no  comments  on 
this  issue.  EPA  therefore  will  revise  the 
regulatory  text  as  proposed. 

XII.  Request  for  Conunents  Regarding 
Plasma  Etching 

In  the  preamble  of  the  original 
labeling  rule,  EPA  states  that  "plasma 
etching"  is  considered  a  process  that 
entails  transformation,  and  thus 
products  manufactured  using  plasma 
etching  need  not  be  labeled,  unless  they 
are  othertvise  subject  to  the 
regulations."  Since  publication  of  the 
final  rule.  EPA  has  heard  from  one 
plasma  etcher  who  has  discovered  that 
the  plasma  etching  process  may  not 
necessarily  transform  all  but  trace 
quantities  of  controlled  substances  used 
in  the  process.  At  times,  it  is  estimated 
that  as  much  as  40  percent  may  not  be 
transformed. 

EPA  has  not  received  any  additional 
comments  on  whether  plasma  etching 
can  be  considered  generally  to 
constitute  transformation  under  the 
final  labeling  rule,  which  defines 


transformation  as,  "to  use  and  entirely 
consume  a  class  I  or  class  II  substance, 
except  for  trace  quantities,  by  changing 
it  into  one  or  more  substances  not 
subject  to  this  subpart  in  the 
manufacturing  process  of  a  product  or 
chemical."  Consequently,  without 
further  data  illustrating  that  plasma 
etching  does  or  does  not  transform  all 
but  trace  quantities,  EPA  cannot  make 
any  general  statements  about  plasma 
etching;  however,  if  a  particular  plasma 
etching  process  meets  the  requirements 
for  "transformation",  then  the 
manufacturer  need  not  label  the 
product. 

XIII.  Miscellaneous 

One  commenter  requested 
clarification  on  the  requirements  in  the 
original  rule  (February  11,  1994),  to  list 
multiple  class  I  or  class  II  substances  on 
a  warning  label  (§82.110).  and  whether 
the  word  "may"  implies  that  it  is  not 
mandatory  to  list  all  applicable 
substances.  In  situations  where  products 
are  manufactured  with  or  contain 
multiple  substances,  those  substances 
must  be  represented  on  the  warning 
label.  These  substances  can  be 
identified  by  either  1)  listing  them 
directly  on  the  label,  or  2)  by  using  an 
asterisk  (*)  in  place  of  the  substance 
name  with  a  corresponding  list  of  those 
substances  in  a  legible  and  conspicuous 
location.  The  word  "may"  is  intended  to 
imply  the  option  to  use  of  either  of  the 
above  labeling  alternatives,  not  to  imply 
that  labeling  is  not  mandatory  in  coses 
where  multiple  class  I  or  cla.ss  II 
substances  are  used. 

XIV.  Summary  of  Supporting  Analysis 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993).  the  Agency 
must  determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant" 
regulatory  action  as  one  that  is  likely  to 
lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more,  or 
adversely  and  materially  affect  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  buogetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4l  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 


President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  by  OMB  and 
EPA  that  this  amendment  to  the  final 
rule  is  not  a  "significant  regulatory 
action"  under  the  terms  of  Executive 
Order  12866  and  is  therefore  not  subject 
to  OMB  review  under  the  Executive 
Order. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601-602,  requires  that  Federal 
agencies  examine  the  impacts  of  their 
regulations  on  small  entities.  Under  5 
U.S.C.  604(a),  whenever  an  agency  is 
required  to  publish  a  general  notice  of 
proposed  rulemaking,  it  must  prepare 
and  make  available  for  public  comment 
an  initial  regulatory  fiexibility  analysis 
(RFA).  Such  an  analysis  is  not  required 
if  the  head  of  an  agency  certifies  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  pursuant  to  5 
U.S.C.  605(b). 

EPA  believes  that  any  impact  that  this 
amendment  will  have  on  the  regulated 
community  will  serve  only  to  provide 
relief  from  otherwise  applicable 
regulations,  and  will  therefore  limit  the 
negative  economic  impact  associated 
with  the  regulations  previously 
promulgated  under  Section  608.  An 
examination  of  the  impacts  on  small 
entities  was  discussed  in  the  final  rule 
(58  FR  28660).  That  final  rule  assessed 
the  impact  the  rule  may  have  on  small 
entities.  A  separate  regulatory  impact 
analysis  accompanied  the  final  rule  and 
is  contained  in  Docket  A-92-01. 1 
certify  that  this  amendment  to  the 
labeling  rule  will  not  have  any 
additional  negative  economic  imparts 
on  any  small  entities. 

C.  Papenvork  Reduction  Act 

Any  information  collection 
requirements  in  a  rule  must  be 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  Because  no  additional 
informational  collection  requirements 
are  required  by  this  amendment,  EPA 
has  determined  that  the  Paperwork 
Reduction  Act  does  not  apply  to  this 
rulemaking  and  no  new  Information 
Collection  Request  document  has  been 
prepared.  ^ 

XV.  Judicial  Review 

Under  Section  307(b)(1)  of  the  Act, 
EPA  finds  that  these  regulations  are  of 
national  applicability.  Accordingly, 
judicial  review  of  this  action  is  available 
only  by  the  filing  of  a  petition  for  review 
in  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
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days  of  publication  of  this 
Federal  RegistM'.  Under 

30^(b)(2),  the  requirements  of 
not  be  challenged  later  in 

prdceedings  brought  to  enforce 


thB 


within  sixt  ' 

action  in 

Section 

this  rule 

judicial 

those  requirements 

List  of  Subj  ects  in  40  CFR  Part  82 

Fnvironnenta 


Administralti 

Air  pollutidn 

Chloroflu 

Hydrochl 

Interstate 

products. 

requiremer^ts 

Dated. 


Carol  M.  Bn  wner 

Administrator. 

Part  82 
Regulation^ 
follows: 


ibpa  rt 
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section  61 1  of  the  Clean  Air  Act.  as 
amended. 


1  protection, 
ve  practice  and  procedure, 
control.  Chemicals, 
o^ocarbons.  Exports, 

fluorocarbons,  Imports, 
c  jmmerce.  Nonessential 
F  eporting  and  recordkeeping 
,  Stratospheric  ozone  layer 

23.  1994. 


De<  ember ; 


I  itle  40.  Code  of  Federal 
is  amended  to  read  as 


PART  82-  PROTECTION  OF 
STRATOSI  »HERIC  OZONE 

1.  The  authority  citation  for  part  82 
continues  i  o  read  as  follows: 

Authority!  42  U.S.C.  7414.  7601.  7671- 
7671(qJ. 


E,  consisting  of  §§  82.100 
124.  is  revised  to  read  as 


2.  Su 
through  82. 
follows: 

Subpart  E— 'The  LabaMng  of  Products  Using 
Ozone-Depleting  Substances 

Sec 

82.100     Purpose. 

82.102    Ap  jlicability. 

82.104     Deinitions. 

82.106    Wa  ming  statement  requirements. 

82.108    Pla  cement  of  warning  statement. 

82.110    Foim  of  label  bearing  warning 

stateme  nt. 
82.112    Rrnoval  of  lat)el  bearing  warning 

stateme  nt. 
82. 1 14    Co  npliance  by  manufacturers  and 

import!  rs  with  requirements  for  labeling 

of  cont;  liners  of  controlled  substances,  or 

produc  s  containing  controlled 

substar  ces. 
82. 116    Co  [npliance  by  manufacturers  or 

importiirs  incorporating  products 

manufictured  with  controlled 

substar  ces. 
82.118    Co  nnpliance  by  wholesalers, 

distribi  itors  and  retailers. 
82.120    Pe  itions. 
82.122    Ce-tification,  recordkeeping,  and 

notice :  cquirements. 
82.124     Prohibitions. 

Subpart  ^— The  Latjeling  of  Products 
Using  Oz^ne-Depleting  Sut>stances 

§82.100    Purpose. 

The  puipose  of  this  subpart  is  tu 
require  warning  statements  on 
container]  of.  and  products  containing 
or  manufactured  with,  certain  ozone- 
depleting  substances,  pursuant  to 


JMI 


§82.102    Applicability. 

(a)  In  the  case  of  substances 
designated  as  class  I  or  class  II 
substances  as  of  February  11,  1993.  the 
applicable  date  of  the  requirements  in 
this  paragraph  (a)  is  May  15,  1993.  In 
the  case  of  any  substance  designated  as 
a  class  I  or  class  II  substance  after 
February  11,  1993,  the  applicable  date 
of  the  requirements  in  this  paragraph  (a) 
is  one  year  after  the  designation  of  such 
substance  as  a  class  I  or  class  II 
substance  unless  otherwise  specified  in 
the  designation.  On  the  applicable  date 
indicated  in  this  paragraph  (a),  the 
requirements  of  this  subpart  shall  apply 
to  the  following  containers  and  products 
except  as  exempted  under  paragraph  (c) 
of  this  section: 

(1)  All  containers  in  which  a  class  I 
or  class  II  substance  is  stored  or 
transported. 

(2)  All  products  containing  a  class  1 
substance. 

(3)  All  products  directly 
manufactured  with  a  process  that  uses 
a  class  I  substance,  unless  otherwise 
exempted  by  this  subpart  or,  unless  the 
Administrator  determines  for  a 
particular  product  that  there  are  no 
substitute  products  or  manufacturing 
processes  for  such  product  that  do  not 
rely  on  the  use  of  a  class  I  substance, 
that  reduce  overall  risk  to  human  health 
and  the  environment,  and  that  are 
currently  or  potentially  available.  If  the 
Administrator  makes  such  a 
determination  for  a  particular  product, 
then  the  requirements  of  this  subpart  are 
effective  for  such  product  no  later  than 
January  1,  2015. 

(h)  Applicable  January  1.  2015  in  any 
case,  or  one  year  after  any  determination 
between  May  15. 1993  and  January  1, 
2015,  by  the  Administrator  for  a 
particular  product  that  there  are 
substitute  products  or  manufacturing 
processes  for  .such  product  that  do  not 
rely  on  the  use  of  a  class  I  or  class  11 
substance,  that  reduce  the  overall  risk  to 
human  health  and  the  environment,  and 
that  are  currently  or  potentially 
available,  the  requirements  of  this 
subpart  shall  apply  to  the  following: 

(1)  All  products  containing  a  class  U 
substance. 

(2)  All  products  manufactured  with  a 
process  that  uses  a  class  II  substance. 

(c)  The  requirements  of  this  subpart 
.shall  not  apply  to  products 
manufactured  prior  to  May  15.  1993. 
provided  that  the  manufacturer  submits 
documentation  to  EPA  upon  request 
showing  that  the  product  was 
manufactured  prior  to  that  date 


§82.104    Definitions. 

(a)  Class  I  substance  means  any 
substance  designated  as  class  I  in  40 
CFR  part  82.  appendix  A  to  subpart  A, 
including  chlorofluorocarbons,  halons. 
carbon  tetrachloride  and  methyl 
chloroform  and  any  other  substance  so 
designated  by  the  Agency  at  a  later  date. 

(b)  Class  U  substance  means  any 
substance  designated  as  class  II  in  40 
CFR  part  82,  appendix  A  to  subpart  A, 
including  hydrochlorofluorocarbons 
and  any  other  substance  so  designated 
by  the  Agency  at  a  later  date. 

(c)  Completely  destroy  means  to  cause 
the  destruction  of  a  controlled  substance 
by  one  of  the  five  destniction  processes 
approved  by  the  Parties  at  a 
demonstrable  destruction  efficiency  of 
98  percent  or  more  or  a  greater  , 
destruction  efficiency  if  required  under 
other  applicable  federal  regulations. 

(d)  Consumer  means  a  commercial  or 
non-commercial  purchaser  of  a  produrt 
or  container  that  has  been  introduced 
into  interstate  commerce. 

(e)  Container  means  the  immediate 
vessel  in  which  a  controlled  substance 
is  stored  or  transported. 

(f)  Container  containing  means  a 
container  that  physically  holds  a    . 
controlled  substance  within  its  structure 
that  is  intended  to  be  transferred  to 
another  container,  vessel  or  piece  of 
equipment  in  order  to  realize  its 
intended  use. 

(g)  Controlled  substance  means  a  class 
I  or  class  II  ozone-depleting  substance. 

(h)  Destruction  means  the  expiration 
of  a  controlled  substance,  that  does  not 
result  in  a  commercially  useful  end 
product  using  one  of  the  following 
controlled  processes  in  a  manner  that 
complies  at  a  minimum  with  the  "Code 
of  Good  Housekeeping"  of  Chapter  5.5 
of  the  United  National  Environment 
Programme  (UNEP)  report  entitled,  Ad- 
Hoc  Technical  Advisory  Committee  on 
ODS  Destruction  Technologies,  as  well 
as  the  whole  of  Chapter  5  from  that 
report,  or  with  more  stringent 
requirements  as  applicable.  The  r«port 
is  available  from  the  Environmental 
Protection  Agem:y,  Public  Docket  A-91- 
60,  401  M  Street,  SW.,  Washington,  DC 
20460  The  controlled  processes  are: 

(1)  Liquid  inie<iion  incineration. 

(2)  Reactor  cracking: 

(3)  Gaseous/ fume  oxidation. 

(4)  Rotary  kiln  indneration,  or 

(5)  Cement  kiln. 

(i)  Distributor  means  a  person  to 
whom  a  product  is  delivered  or  sold  for 
purposes  of  subsequent  resale,  delivery 
or  export. 

(i)  Export  means  the  tRinsport  of 
virgin,  used,  or  recycled  class  I  or  class 
II  substances  or  products  manufactured 
or  containing  class  I  or  class  II 
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substances  from  inside  the  United  States 
or  its  territories  to  persons  outside  the 
United  States  or  its  territories,  excluding 
United  States  military  bases  and  ships 
for  on-board  use. 

(k)  Exporter  means  the  person  who 
contrads  to  sell  class  I  or  class  n 
substances  or  products  manufactured 
with  or  containing  class  I  or  class  11 
substances  for  export  or  transfers  such 
substances  or  products  to  hisafHliate  in 
another  country. 

(1)  Import  means  to  land  on,  bring 
into,  or  introduce  into,  or  attempt  to 
Lnnd  on,  bring  into,  or  introduce  into 
any  place  subject  to  the  jurisdiction  of 
the  United  States  whether  or  not  such 
landing,  bringing,  or  introduction 
constitutes  an  importation  within  the 
meaning  of  the  customs  laws  of  the 
United  States,  with  the  exception  of 
tempornry  off-loading  of  products 
nianuf3c:tured  with  or  containers 
containing  cla.ss  I  or  class  II  substances 
from  a  ship  are  used  for  servicing  of  that 
ship. 

(m)  Importer  means  any  person  who 
imporis  a  controlled  substance,  a 
product  containing  a  controlled 
substance,  a  product  manufactured  with 
a  controlled  substance,  or  any  other 
chemical  substance  (including  a 
chemical  substance  shipped  as  part  of  a 
mixture  or  article),  into  the  United 
States.  "Importer"  includes  the  person 
primarily  liable  for  the  payment  of  any 
duties  on  the  merchandise  or  an 
authorized  agent  acting  on  his  or  her 
behalf.  The  term  also  includes,  as 
itppropriate: 

(1)  The  consignee; 

(2)  The  importer  of  record  listed  on 
U.S.  Customs  Sei\ice  forms  for  the 
import; 

(3)  The  aiiual  owner  if  an  actual 
owner's  declaration  and  superseding 
bond  hi!s  been  filed:  or 

(4)  The  transferee,  if  the  right  to  draw 
merchandise  in  a  bonded  warehouse  has 
been  transferred. 

(n)  Interstate  commerce  means  the 
ilistribution  or  transportation  of  any 
produt.t  between  one  state,  territory, 
pos.se.ssion  or  the  District  of  Columbia, 
and  another  state,  territory,  possession 
or  the  DistriU  of  Columbia,  or  the  sale, 
use  or  manufacture  of  any  product  in 
more  than  one  state,  territory, 
possession  or  Distrii;t  of  Columbia.  The 
entry  points  for  which  a  product  is 
introdu<:ed  into  interstate  commerr:e  are 
the  n^lease  of  a  product  from  the  facility 
in  which  the  product  was 
manufactured,  the  entry  into  a 
warehouse  from  which  the  domestic 
manufacturer  releases  the  product  for 
sale  or  distribution,  and  at  the  site  of 
I.'n'fed  Slates  Citstoms  clearance. 


(oj  Manufactured  with  a  controlled 
substance  means  that  the  manufacturer 
of  the  product  itself  used  a  controlled 
substance  directly  in  the  product's 
manufacturing,  but  the  product  itself 
does  not  contain  more  than  trace 
quantities  of  the  controlled  substance  at 
the  point  of  introduction  into  interstate 
commerce.  The  following  situations  are 
excluded  from  the  meaning  of  the 
phrase  "manufactured  with"  a 
controlled  substance: 

(1)  Where  a  product  has  not  had 
physical  contact  with  the  controlled 
substance; 

(2)  Where  the  manufacturing 
equipment  or  the  product  has  had 
physical  contact  with  a  controlled 
substamre  in  an  intermittent  manner, 
not  as  a  routine  part  of  the  direct 
manufacturing  process: 

(3)  Where  the  controlled  subslant^? 
has  been  transformed,  except  for  traie 
quantities;  or 

(4)  Where  the  controlled  substance 
has  been  completely  destroyed. 

(p)  Potentially  available  means  that 
adequate  information  exists  to  make  a 
determination  that  the  substitute  is 
technologically  feasible, 
environmentally  acceptable  and 
ef;onomically  viable. 

(q)  Principal  display  panel  (PDP} 
means  the  entire  portion  of  the  surface 
of  a  produd.  container  or  its  outer 
packaging  that  is  most  likely  to  be 
displayed,  shown,  presented,  or 
examined  under  customary  conditions 
of  retail  sale.  The  area  of  the  PDP  is  not 
limited  to  the  portion  of  the  surface 
covered  with  existing  labeling:  rather  it 
includes  the  entire  surface,  excluding 
flanges,  shoulders,  handles,  or  necks. 

(r)  Product  means  an  item  or  i:ategory 
of  items  manufactured  from  raw  or 
recycled  materials,  or  other  products, 
which  is  used  to  perform  a  fundion  or 
task. 

(s)  Product  containing  means  a 
product  including,  but  not  limited  tu, 
containers,  vessels,  or  pieces  of 
equipment,  that  physically  holds  a 
controlled  substance  at  the  point  of  .sale 
to  the  ultimate  consumer  which  remains 
within  the  product. 

(t)  Promotional  printed  material 
means  any  informational  or  advertising 
material  (mcluding.  but  not  limited  to, 
written  advertisements,  brochures, 
circulars,  desk  references  and  fbcl 
sheets)  that  is  prepared  by  the 
manufacturer  for  display  or  promotion 
concerning  a  prodm.l  or  container,  and 
that  does  not  accompany  the  produc^t  to 
the  consumer. 

(u)  /?efo;7pr  means  a  person  to  whom 
a  product  is  delivered  or  sold,  if  such 
delivery  or  sale  is  for  purposes  of  sale 
or  distribution  in  commen:e  to 


consumers  who  buy  such  product  for 
purposes  other  than  resale. 

(v)  Spare  parts  means  those  parts  that 
are  supplied  by  a  manufacturer  to 
another  manufacturer,  distributor,  or 
retailer,  for  purposes  of  replacing 
similar  parts  with  such  pkarts  in  the 
repair  of  a  product. 

(w)  Supplemental  printed  material 
means  any  informational  material 
(including,  but  not  limited  to,  pac:kagu 
inserts,  fact  sheets,  invoices,  material 
safety  data  sheets,  procurement  and 
specification  sheets,  or  other  material) 
which  accompanies  a  product  or 
container  to  the  consumer  at  the  time  of 
purchase. 

(x)  Transform  means  to  use  .'ii»d 
entirely  consume  a  class  1  or  <:l.nss  II 
substance,  except  for  trace  quantities,  h> 
changing  it  into  one  or  more  subslamais 
not  subject  to  this  subpart  in  the 
manufacturing  pro<:ess  of  a  prochu.t  or 
«:hemical. 

(y)  Type  size  means  the  actual  height 
of  the  printed  image  of  each  i;apitnl 
letter  as  it  appears  on  a  label. 

(z)  Ultimate  consumer  means  the  first 
lommert  iai  or  non-c ommercial 
purchaser  of  a  container  or  product  tli;!t 
is  not  intended  for  re-introduclion  info 
interstate  commerce  as  a  final  product 
or  as  part  of  another  product. 

(an)  Warning  label  means  'he  warning 
statement  required  by  section  611  of  the 
Act.  The  term  warning  statement  shall 
be  synonymous  with  warning  label  for 
purposes  of  this  subpart. 

(bb)  Waste  means,  for  purposi*s  of  this 
subpart,  items  or  substances  that  are 
discarded  with  the  intent  that  such 
items  or  sub.stant:es  will  serve  no  further 
iLsehd  purpose. 

(ex:)  Wholesaler  means  a  person  to 
whom  a  produrt  is  delivered  or  so?d.  if 
such  delivery  or  sale  is  for  purjjoses  of 
sale  or  distribution  to  retailers  who  buv 
such  product  for  purposes  of  resale. 

§  82.106    Warning  statement  requirements. 

(a)  Required  ivorn;f;g  stalfments 
Unless  otherwise  exempted  by  this 
subpart,  eai:h  container  or  produd 
identified  in  §B2.102  (a)  or  fb)  shall  be:ir 
the  following  warning  statement, 
meeting  the  requirements  of  this  subpiri 
for  placement  and  form: 

VVARNI.NG:  0)ntains  lor  Manufuituinl 
with,  if  applirablel  \inr,ert  name  of 
substance],  a  subst.inr-f  whir  h  harms  pjhi;i. 
health  and  environment  by  d«»stroyir!g  ojoiv 
in  the  uppi'r  atmospherB. 

(b)  E.\emptions  from  warning  lahet 
requirement.  The  following  prothicts 
need  not  bear  a  warning  label: 

(1)  Produt:ts  containing  trace 
({unntities  of  a  controlled  substanie 
remaining  as  a  residue  or  impurity  dut^ 
to  a  I  bemiisil  re.-'.i  t'on.  and  where  the 
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substance  serves  no  usefuf 
or  for  the  product  itself, 
if  such  product  was 

using  the  controlled 
,  the  product  is  required  to  be 
a  "product  manufactured 
controlled  substance,  unless 
exempted; 

iners  containing  a  controlled 
in  which  trace  quantities  of 
substance  remain  as  a 
impurity; 
containing  controlled 
or  blends  of  controlled 
bound  for  discard; 
ucts  manufactured  using 
loroform  or  CFC-113  by 
can  demonstrate  and 
%  reduction  in  overall  usage 
1990  calendar  year  usage  of 
loroform  or  CFC-113  as 
I  luring  a  twelve  (12)  month 
ing  within  sixty  (60)  days  of 
fication  or  during  the  most 
completed  calendar  year.  In 
g  such  reduction,  persons  may 
■om  quantities  used  those 
for  which  they  possess 
data  that  establishes  the 
methyl  chloroform  or  CFC- 
sformed.  Such  subtraction  must 
for  both  the  applicable 
th  period  and  the  1990 
^ear.  If  at  any  time  future  usage 
95%  reduction,  all  products 
with  methyl  chloroform 
13  as  solvents  by  that  person 
libeled  immediately.  No  person 
for  this  exemption  after 
994: 

intended  only  for  export 
the  United  States  shall  not  be 

"products  introduced  into 
commerce"  provided  such 
are  clearly  designated  as 
for  export  only; 
"ucts  tnat  are  otherwise  not 
the  requirements  of  this 
are  being  repaired,  using  a 
uses  a  controlled  substance, 
ucts,  processes,  or  substitute 
undergoing  research  and 
itent,  by  which  a  controlled 
is  used.  Such  products  must 
when  they  are  introduced 

commerce. 
erence  with  other  required 
nformation.  The  warning 
shall  not  interfere  with, 
or  mar  any  labeling 
required  on  the  labeling  by 
state  law. 


tiat . 
tiat 


o  • 

§  82.108    Placement  of  warning  statement 

The  wiiming  statement  shall  be 
placed  s(  as  to  satisfy  the  requirement 
of  the  Ac  t  that  the  warning  statement  be 
"clearly  egible  and  conspicuous."  The 
warning  statement  is  clearly  legible  and 


conspicuous  if  it  appears  with  such 
prominence  and  conspicuousness  as  to 
render  it  likely  to  be  read  and 
understood  by  consumers  under  normal 
conditions  of  purchase.  Such  placement 
includes,  but  is  not  limited  to,  the 
following: 

(a)  Display  panel  placement.  For  any 
affected  product  or  container  that  has  a 
display  panel  that  is  normally  viewed 
by  the  purchaser  at  the  time  of  the 
purchase,  the  warning  statement 
described  in  §  82.106  may  appear  on 
any  such  display  panel  of  the  affected 
product  or  container  such  that  it  is 
"clearly  legible  and  conspicuous"  at  the 
time  of  the  purchase.  If  the  warning 
statement  appears  on  the  principal 
display  panel  or  outer  packaging  of  any 
such  affected  product  or  container,  the 
warning  statement  shall  qualify  as 
"clearly  legible  and  conspicuous,"  as 
long  as  the  label  also  fulfills  all  other 
requirements  of  this  subpart  and  is  not 
obscured  by  any  outer  packaging,  as 
required  by  paragraph  (b)  of  this  section. 
The  warning  statement  need  not  appear 
on  such  display  panel  if  either: 

(1)  The  warning  statement  appears  on 
the  outer  packaging  of  the  product  or 
container,  consistent  with  paragraph  (b) 
of  this  section,  and  is  clearly  legible  and 
conspicuous:  or 

(2)  The  warning  statement  is  placed  in 
a  manner  consistent  with  paragraph  (c) 
of  this  section. 

(b)  Outer  packaging.  If  the  product  or 
container  is  normally  packaged, 
wrapped,  or  otherwise  covered  when 
viewed  by  the  purchaser  at  the  time  of 
the  purchase  the  warning  statement 
described  in  §  82.106  shall  appear  on 
any  outer  packaging,  wrapping  or  other 
covering  used  in  the  retail  display  of  the 
product  or  container,  such  that  the 
warning  statement  is  clearly  legible  and 
conspicuous  at  the  time  of  the  purchase. 
If  the  outer  packaging  has  a  display 
panel  that  is  normally  viewed  by  the 
purchaser  at  the  time  of  the  purchase, 
the  warning  statement  shall  appear  on 
such  display  panel.  If  the  warning 
statement  so  appears  on  such  product's 
or  container's  outer  packaging,  it  need 
not  appear  on  the  surface  of  the  product 
or  container,  as  long  as  the  statement 
also  fulfills  all  other  requirements  of 
this  subpart.  The  warning  statement 
need  not  appear  on  such  outer 
packaging  if  either: 

(1)  the  warning  statement  appears  on 
the  surface  of  the  product  or  container, 
consistent  with  paragraph  (a)  of  this 
section,  and  is  clearly  legible  and 
conspicuous  through  any  outer 
packaging,  wrapping  or  other  covering 
used  in  display:  or 


(2)  the  warning  .statement  is  placed  in 
a  manner  consistent  with  paragraph  (c) 
of  this  section. 

(c)  Alternative  placement.  The 
warning  statement  may  be  placed  on  a 
hang  tag,  tape,  card,  sticker,  invoice,  bill 
of  lading,  supplemental  printed 
material,  or  similar  overlaoeling  that  is 
securely  attached  to  the  container, 
product,  outer  packaging  or  disp'oy 
case,  or  accompanies  the  product 
containing  or  manufactured  with  a 
controlled  substance  or  a  container 
containing  class  1  or  class  II  substances 
through  its  sale  to  the  consumer  or 
ultimate  consumer.  For  prescription 
medical  products  that  have  been  found 
to  be  essential  for  patient  health  by  the 
Food  and  Drug  Administration,  the 
warning  statement  may  be  placed  in 
supplemental  printed  material  intended 
to  be  read  by  the  prescribing  physician, 
as  long  as  the  following  statement  is 
placed  on  the  product,  its  packaging,  or 
supplemental  printed  material  intended 
to  be  read  by  the  patient:  "This  product 
contains  (insert  name  of  substance),  a 
substance  which  harms  the  environment 
by  depleting  ozone  in  the  upper 
atmosphere."  In  any  case,  the  warning 
statement  must  be  clearly  legible  and 
conspicuous  at  the  time  of  the  purchase. 

(d)  Products  not  viewed  by  the 
purchaser  at  the  time  of  purchase. 
Where  the  purchaser  of  a  product 
cannot  view  a  product,  its  packaging  or 
alternative  labeling  such  that  the 
warning  statement  is  clearly  legible  and 
conspicuous  at  the  time  of  purcha.se,  as 
specified  under  paragraphs  (a),  (b).  or  (c) 
of  this  section,  the  warning  statement 
may  be  placed  in  the  following  manner: 

(i)  VVnere  promotional  printed 
material  is  prepared  for  display  or 
distribution,  the  warning  statement  may 
be  placed  on  such  promotional  printed 
material  such  that  it  is  clearly  legible 
and  conspicuous  at  the  time  of 
purchase;  or  • 

(2)  The  warning  statement  may  be 
placed  on  the  product,  on  its  outer 
packaging,  or  on  alternative  labeling, 
consistent  with  paragraphs  (a),  (b),  or  (c) 
of  this  section,  such  that  the  warning 
statement  is  clearly  legible  and 
conspicuous  at  the  time  of  product 
delivery,  if  the  product  may  be  returned 
by  the  purchaser  at  or  after  the  time  of 
delivery  or  if  the  purchase  is  not 
complete  until  the  time  of  delivery  (e.g., 
products  delivered  C.O.D.). 

§82.110    Form  of  label  bearing  warning 
statement 

(a)  Conspicuousness  and  contrast. 
The  warning  statement  shall  appear  in 
conspicuous  and  legible  type  by 
typography,  layout,  and  color  with  other 
printed  matter  on  the  label.  The  warning 


statement  shall  appear  in  sharp  contra.st 
to  any  background  upon  which  it 
appears.  Examples  of  combinations  of 
colors  which  may  not  satisfy  the 
proposed  requirement  for  sharp  contrast 
are:  black  letters  on  a  dark  blue  or  dark 
^reen  background,  dark  red  letters  on  a 
light  red  background,  light  red  letters  on 
a  mnc«:tive  silver  background,  and 
white  letters  on  a  light  gray  or  tan 
background. 

(Ij)  Name  of  substance.  The  name  of 
the  class  I  or  class  II  substance  to  be 
inserted  into  the  warning  statement 
shall  be  the  standard  chemical  name  of 
the  substance  as  listed  in  40  CFR  part 
82,  appendix  A  to  subpart  A,  exc«'pf 
that: 

(1)  The  a»:ronym  "CFC"  may  be 
substituted  for  "chlorofluorocarbon." 

(2)  The  acronym  "HCFC  '  may  be 
substituted  fur 
"hydro<:hlorofluoro«arl)<}n." 


(3)  The  term  "1.1,1-trichloroethane" 
may  be  substituted  for  "methyl 
chloroform." 

(«:)  Combined  statement  for  multiple 
class  I  substances.  If  a  container 
containing  or  a  product  contains  or  is 
manufactured  with,  more  than  one  class 
I  or  class  II  substance,  the  warning 
statement  may  include  the  names  of  all 
of  the  substances  in  a  single  warning 
.statement,  provided  that  the  combined 
statement  clearly  distinguishes  which 
substances  the  container  or  product 
<;onfains  and  which  were  used  in  the 
manufacturing  process. 

(d)  Format.  (1)  The  warning  statement 
shall.be  blocked  within  a  square  or 
rectangular  area,  with  or  without  a 
border.  (2)  The  warning  statement  shall 
appear  in  lines  that  are  parallel  to  the 
surrounding  text  on  the  product's  PDP, 
display  panel,  supplemental  printed 
material  or  promotional  printed 
material. 


(e)  Type  style.  The  ratio  of  the  height 
of  a  capital  letter  to  its  width  shall  be 
such  that  the  height  of  the  letter  is  no 
more  than  3  times  its  width;  the  signal 
word  'WARNING  '  shall  appear  in  all 
capital  letters. 

(f)  Type  size.  The  warning  statement 
shall  appear  at  least  as  large  as  the  type 
sizes  pres<.ribed  by  this  paragraph.  "The 
type  size  refers  to  the  height  of  the 
capital  letters.  A  larger  type  size 
materially  enhances  the  legibility  of  thi- 
statement  and  is  desirable. 

(1)  Display  panel  or  outer  parknging. 
Minimum  type  size  requirements  for  the' 
warning  statement  are  given  in  Table  1 
to  this  paragraph  and  are  based  upon 
the  area  of  the  display  panel  of  the 
product  or  container.  Where  the 
statement  is  on  outer  packaging,  as  well 
as  the  display  panel  area,  the  statement 
shall  appe.ir  in  the  same  minimum  type 
size  as  on  the  display  panel. 


Table  i  to  §82.1 10(f)(1) 

Area  of  display  panel  (sq.  in.) 

0-2 

>2-5 

>5-l0 

>10-T5 

> 15-30 

>2Q 

Type  size  (in.) » 

Signal  word 

- 

%4 

Vie, 

%2 

V,« 

> 

ft.' 

Statement  _ „ 

'/u 

>Means  greater  ttian. 

'  Minimum  height  of  printed  image  of  tetters. 


(2)  Alternative  placement.  The 
minimum  type  size  for  the  warning 
statement  on  any  alternative  placement 
which  meets  the  requirements  of 

§  82.108(c)  is  V\z  inches  for  the  signal 
word  and  'As  of  an  inch  for  the 
statement. 

(3)  Promotional  printed  material.  The 
minimum  type  size  for  the  warning 
statement  on  promotional  printed 
material  is  '*Az  inches  for  the  signal 
word  and  'Ah  of  an  inch  for  the 
statement,  or  the  type  size  of  any 
surrounding  text,  whi<;hever  is  larger. 

§82.112    Removal  of  label  bearing  warning 
statement 

(a)  Prohibition  on  removal.  Except  as 
described  in  paragraph  (b)  or  (c)  of  this 
section,  any  warning  statement  that 
accompanies  a  produd  or  container 
introduced  into  interstate  commen:e,  as 
required  by  this  subpart,  must  remam 
with  the  product  or  container  and  any 
|)ro«lucl  incorporating  such  product  or 
container,  up  to  and  including  the  point 
of  .sale  to  the  ultimate  con.sumer. 

(b)  Incorporation  of  warning 
statement  by  subsequent  manufacturers. 
A  manufacturer  of  a  product  that 
incorporates  a  product  that  is 
accompanied  by  a  label  bearing  the 


warning  statement  may  remove  such 
label  from  the  incorporated  product  if 
the  information  on  such  label  is 
incorporated  into  a  warning  statement 
accompanying  the  manufacturer's 
product,  or  if,  pursuant  to  paragraph  (c) 
of  this  section,  the  manufacturer  of  the 
product  is  not  required  to  pass  through 
the  information  contained  on  or 
incorporated  in  the  product's  label. 

(c)  Maniifarturent  that  incorporate 
products  manufactured  with  controlled 
substances.  A  manufacturer  that 
ini»rporates  into  its  own  product  a 
component  product  that  was  punrhnsed 
from  another  manufacturer,  was 
manufactured  with  a  pro«:ess  that  uses 
a  controlled  substance(s),  but  does  not 
contain  such  substance(s),  may  remove 
such  label  firom  the  incorporated 
product  and  need  not  apply  a  warning 
.statement  to  its  own  product,  if  the 
manufacturer  does  not  use  a  controlled 
substance  in  its  own  manufaiiuring 
proces.s.  A  manufacturer  that  uses 
c-ontrolled  substances  in  its  own 
manufacturing  process,  and  is  otherwise 
subject  to  the  regulations  of  this  subpart, 
must  label  pursuant  to  §82.106.  hut 
need  not  include  infonnation  regrading 
the  incorporated  product  on  the 
required  label. 


(d)  Manufacturers,  di^trihatnrs. 
wholesalers,  retailers  that  sell  spore 
parts  manufactured  with  contmllfij 
substances  soleh  for  repair. 
Manufacturers,  distributors, 
wholesalers,  and  n»tai!ers  that  punhas*- 
spare  parts  manufactured  with  a  « l.iss  I 
substance  from  another  mani!*aj;turer  or 
supplier,  and  sell  su(  li  spare  parts  for 
the  sole  purpose  of  repair,  are  not 
required  to  pass  through  an  applicable 
warning  label  if  such  products  are 
removed  from  the  original  p3«Jiaging 
provided  by  the  manufacturer  from 
whom  the  products  are  pun:lus«)d. 
Manufacturers  of  the  spare  parts 
manufactured  with  controlled 
substances  must  still  label  th»iir 
products:  furthermore,  manufajlsirers. 
importers,  and  distributors  of  su<li 
products  must  pass  through  the  lab«linjj 
information  as  long  as  prod'jcta  remain 
assembled  and  packaged  in  the  manner 
assembled  and  packaged  by  the  ori,^tr..il 
manufacturer.  This  exemption  shall  nut 
apply  if  a  spare  part  is  later  used  for 
manufacture  and/or  for  purpnsi's  othtr 
than  rt'pair. 


»024 


Federal  Register  /  Vol.  60,  No.  12  /  Thursday.  January  19.  1995  /  Rules  and  ReguiaJons 


Federal  Register  /  Vol.  60.  No.  12  /  Thursday.  January  19.  1995  /  Rules  and  Regulations 


4025 


§82.114    Compliance  by  manufacturers 
and  importers  wltti  requirements  for 
labeling  ol  containers  of  controlled 
substances,  or  products  containing 
controlled  sulistances. 

(a)  Con  pliance  by  manufacturers  and 
importen  with  requirements  for  labeling 
of  contaii  lers  of  controlled  substances, 
or  produt  is  containing  controlled 
substanci  'S.  Each  manufacturer  of  a 
product  i  icorporating  another  product 
or  contaii  ler  containing  a  controlled 
substanci .  to  which  §  82.102  (a)(1).  or. 
(a)(2)  or  ( ))(1)  applies,  that  is  purchased 
or  obtaini  id  from  another  manufacturer 
or  suppli  ir.  is  required  to  pass  through 
and  incoi  porate  the  labeling  information 
that  acco  npanies  such  incorporated 
product  i  [\  a  warning  statement 
accompanying  the  manufacturer's 
finished  )roduct.  Each  importer  of  a 
product,  jr  container  containing  a 
controUei  substance,  to  which  §82.102 
(a)(1).  (a)  2),  or  (b)(1)  applies,  including 
a  component  product  or  container 
incorporiited  into  the  product,  that  is 
purchased  from  a  foreign  manufacturer 
or  supplier,  is  required  to  apply  a  label, 
or  to  ensure  that  a  label  has  been 
properly  applied,  at  the  site  of  U.S. 
Customs  clearance. 

(b)  Rel  ance  on  reasonable  belief.  The 
manufacturer  or  importer  of  a  product 
that  inco  -porates  another  product 
containei  from  another  manufacturer  or 
supplier  may  rely  on  the  labeling 
informal  on  (or  lack  thereof)  that  it 
receives  A-ith  the  product,  and  is  not 
required  to  independently  investigate 
whether  the  requirements  of  this 
subpart  i  re  applicable  to  such 
purchased  product  or  container,  as  long 
as  the  manufacturer  reasonably  believes 
that  the  !  upplier  or  foreign 

manufac  urer  is  reliably  and  accurately 
complyii  ig  with  the  requirements  of  this 
subpart. 

(c)  Coi  itractual  obligations.  A 
manufac  urer's  or  importer's  contractual 
relations  flip  with  its  supplier  under 
which  tl  e  supplier  is  required  to 
accurate  y  label,  consistent  with  the 
requiren  ents  of  this  subpart,  any 
products  containing  a  controlled 
substance  or  containers  of  a  controlled 
substanc  e  that  are  supplied  to  the 
manufacturer  or  importer,  is  evidence  of 
reasonal  le  belief. 

§  82.1 1 6    Compliance  by  manufacturers  or 
importen  i  incorporating  products 
manufaci  ured  with  controlled  substances. 

(a)  Compliance  by  manufacturers  or 
importet  s  incorporating  products 
manufa(  tured  with  controlled  - 
suhstam  es,  or  importing  products 
manufactured  with  controlled 
substances.  Each  manufacturer  or 
importe:  of  a  product  incorporating 
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another  product  to  which  §  82.102 
(a)(3).  or,  (b)(2)  applies,  that  is 
purchased  fVom  another  manufacturer  or 
supplier,  is  not  required  to  pass  through 
and  incorporate  the  labeling  information 
that  accompanies  such  incorporated 
product  in  a  warning  statement 
accompanying  the  manufacturer's  or  " 
importer's  finished  product.  Importers 
of  products  to  which  §  82.102  (a)(3)  or 
(b)(2)  applies  are  required  to  apply  a 
label,  or  to  ensure  that  a  label  has  been 
properly  applied  at  the  site  of  U.S. 
Customs  clearance. 

(b)  Reliance  on  reasonable  belief  The 
importer  of  a  product  purchased  or 
obtained  from  a  foreign  manufacturer  or 
supplier,  which  product  may  have  been 
manufactured  with  a  controlled 
substance,  may  rely  on  the  information 
that  it  receives  with  the  purchased 
product,  and  is  not  required  to 
independently  investigate  whether  the 
requirements  of  this  subpart  are 
applicable  to  the  purchased  or  obtained 
product,  as  long  as  the  importer 
reasonably  believes  that  there  was  no 
use  of  controlled  substances  by  the  final 
manufacturer  of  the  product  being 
imported. 

(c)  Contractual  obligations.  An 
importer's  contractual- relationship  with 
its  supplier  under  which  the  supplier  is 
required  to  accurately  label,  consistent 
with  the  requirements  of  this  subpart, 
any  products  manufactured  with  a 
controlled  substance  that  are  supplied 
to  the  importer,  or  to  certify  to  the 
importer  whether  a  product  was  or  was 
not  manufactured  with  a  controlled 
substance  is  evidence  of  reasonable 
belief. 

§82.118    Compliance  by  wholesalers, 
distributors  and  retailers. 

(a)  Requirement  of  compliance  by 
wholesalers,  distributors  and  retailers. 
All  wholesalers,  distributors  and 
retailers  of  products  or  containers  to 
which  this  subpart  applies  are  required 
to  pass  through  the  labeling  information 
that  accompanies  the  product,  except 
those  purchasing  from  other 
manufacturers  or  suppliers  spare  parts 
manufactured  with  controlled 
substances  and  selling  those  parts  for 
the  demonstrable  sole  purpose  of  repair. 

(b)  Reliance  on  reasonable  belief.  The 
wholesaler,  distributor  or  retailer  of  a 
product  may  rely  on  the  labeling 
information  that  it  receives  with  the 
product  or  container,  and  is  not 
required  to  independently  investigate 
whether  the  requirements  of  this 
subpart  are  applicable  to  the  product  or 
container,  as  long  as  the  wholesaler, 
distributor  or  retailer  reasonably 
believes  that  the  supplier  of  the  product 
or  container  is  reliablv  and  acciirateiv 


complying  with  the  requirements  of  this 
subpart. 

(c)  Contractual  obligations.  A 
wholesaler,  distributor  or  retailer's 
contractual  relationship  with  its 
supplier  under  which  the  supplier  is 
required  to  accurately  label,  consistent 
with  the  requirements  of  this  subpart, 
any  products  manufactured  with  a 
controlled  substance  that  are  supplied 
to  the  wholesaler,  distributor  or  retailer 
is  evidence  of  reasonable  belief. 

§82.120    Petitions. 

(a)  Requirements  for  procedure  and 
timing.  Persons  seeking  to  apply  the 
requirements  of  this  regulation  to  a 
product  containing  a  class  II  substance 
or  a  product  manufactured  with  a  class 
I  or  a  class  II  substance  which  is  not 
otherwise  subject  to  the  requirements, 
or  to  temporarily  exempt  a  product 
manufactured  with  a  class  I  sub.stance. 
based  on  a  showing  of  a  lack  of 
currently  or  potentially  available 
alternatives,  from  the  requirements  of 
this  regulation  may  submit  petitions  to: 
Labeling  Program  Manager, 
Stratospheric  Protection  Division,  Office 
of  Atmospheric  Programs,  U.S. 
Environmental  Protection  Agency. 
6202-J,  401  M  Street,  S.W.,  Washington. 
D.C.  20460.  Such  persons  must  label 
their  products  while  such  petitions  are 
under  review  by  the  Agency. 

(b)  Requirement  for  adequate  data. 
Any  petition  submitted  under  paragraph 
(a)  of  this  section  shall  be  accompanied 
by  adequate  data,  as  defined  in 

§  82.120(c).  If  adequate  data  are  not    . 
included  by  the  petitioner,  the  Agency 
may  return  the  petition  and  request 
specific  additional  information. 

(c)  Adequate  data.  A  petition  shall  be 
considered  by  the  Agency  to  be 
supported  by  adequate  data  if  it 
includes  all  of  the  following: 

(1)  A  part  clearly  labeled  "Section 

I. A."  which  contains  the  petitioners  full 
name,  company  or  organization  namt;, 
address  and  telephone  number,  the 
product  that  is  the  subject  of  the 
petition,  and.  in  the  case  of  a  pt'tition  to 
temporarily  exempt  a  product 
manufactured  with  a  class  I  substance 
from  the  labeling  requirement,  the 
manufacturer  or  manufacturers  of  that 
product. 

(2)  For  petitions  to  temporarily 
exempt  a  product  manufactured  with  a 
class  I  substance  only,  a  part  clearly 
labeled  "Section  I.A.T.  "  which  states 
the  length  of  time  for  which  an 
exemption  is  requested. 

(3)  A  part  clearly  labeled  "Section 
I.B."  which  includes  the  following 
statement,  signed  by  the  petitioner  or  an 
authorized  representative: 


"I  certify  under  penalty  of  law  that  I 
have  personally  examined  and  am 
familiar  with  the  information  submitted 
in  this  petition  and  all  attached 
documents,  and  that,  based  on  my 
inquiry  of  those  individuals 
immediately  responsible  for  obtaining 
the  information,  I  believe  that  the 
submitted  information  is  true,  accurate, 
and  complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
information." 

(4)  A  part  clearly  labeled  "Section 
I.e."  which  fully  explains  the  basis  for 
the  petitioner's  request  that  EPA  add  the 
labeling  requirements  to  or  remove  them 
from  the  product  which  is  the  subject  of 
•he  petition,  based  specifically  upon  the 
technical  facility  or  laboratory  tests, 
literature,  or  economic  analysis 
;iescribed  in  paragraphs  (c)  (.S),  (6)  and 

7)  of  this  section. 

(5)  A  part  clearly  labeled  "Section 
J. A."  which  fully  describes  any 
|<H:hnical  facility  or  laboratory  tests  used 
•0  support  the  petitioner's  claim. 

(fi)  A  part  clearly  labeled  "Section 
II.B."  which  fully  explains  any  values 
taken  from  literature  or  estimated  on  the 
basis  of  known  information  that  are 
n.sed  to  support  the  petitioner's  claim. 

(7)  A  part  clearly  labeled  "Section 
Iltr."  which  fully  explains  any 
economic  analysis  used  to  support  the 
petitioner's  claim. 

(d)  Criteria  for  evaluating  petitions. 
Adequate  data  in  support  of  any  petition 
to  the  Agency  to  add  a  product  to  the 
labeling  requirement  or  temporarily 
remove  a  product  from  the  labeling 
requirement  will  be  evaluated  based 
upon  a  showing  of  sufficient  quality  and 
scope  by  the  petitioner  of  whether  there 
are  or  are  not  substitute  products  or 
manufacturing  processes  for  such 
product: 

(1)  That  do  not  rely  on  the  use  of  such 
class  I  or  class  II  substance; 

(2)  That  reduce  the  overall  risk  to 
human  health  and  the  environment;  and 

(3)  That  are  currently  or  potentially 
available. 

(e)  Procedure  for  acceptance  or  denial 
of  petition.  (1)  If  a  petition  submitted 
under  this  section  contains  adequate 
data,  as  defined  under  paragraph  (c)  of 
this  section,  the  Agency  shall  within 
180  days  after  receiving  the  complete 
petition  either  accept  the  petition  or 
deny  the  petition. 

(2)  If  the  Agency  makes  a  decision  to 
accept  a  petition  to  apply  the 
requirements  of  this  regulation  to  a 
product  containing  or  manufactured 
with  a  class  II  substance,  the  Agency 
will  notify  the  petitioner  and  publish  a 
proposed  rule  in  the  Federal  Register  to 
apply  the  labeling  requirements  to  the 
product. 


(3)  If  the  Agency  makes  a  decision  to 
deny  a  petition  to  apply  the 
requirements  of  this  regulation  to  a 
product  containing  or  manufactured 
with  a  class  11  substance,  the  Agency 
will  notify  the  petitioner  and  publish  an 
explanation  of  the  petition  denial  in  the 
Federal  Register. 

(4)  If  the  Agency  makes  a  decision  4o 
accept  a  petition  to  temporarily  exempt 
a  product  manufactured  with  a  class  I 
substance  from  the  requirements  of  this 
regulation,  the  Agency  will  notify  the 
petitioner  and  publish  a  proposed  rule 
in  the  Federal  Register  to  temporarily 
exempt  the  product  from  the  labeling 
requirements.  Upon  notification  by  the 
Agency,  such  manufacturer  may 
immediately  cease  its  labeling  process 
for  such  exempted  products. 

(5)  If  the  Agency  makes  a  decision  to 
deny  a  petition  to  temporarilv  exempt  a 
product  manufactured  with  a  class  1 
substance  ft-om  the  requirements  of  this 
regulation,  the  Agency  will  notify  the 
petitioner  and  may.  in  appropriate 
circumstances,  publish  an  explanation 
of  the  petition  denial  in  the  Federal 
Register. 


§82.122    Certification,  recordkeeping,  and 
notice  requirements. 

(a)  Certification.  (1)  Persons  claiming 
the  exemption  provided  in 
§  82.106(b)(2)  must  submit  a  written 
certification  to  the  following  address; 
Labeling  Program  Manager, 
Stratospheric  Protection  Division.  Office 
of  Atmospheric  Programs,  6205-).  401 
M  Street,  S.W..  Washington,  D.C.  20460. 

(2)  The  certification  mu.st  (  onfain  the 
following  information: 

(i)  The  exact  location  of  documents 
verifj'ing  calendar  year  1990  usage  and 
the  95%  reduced  usage  during  a  twelve 
month  period; 

(ii)  A  description  of  the  records 
maintained  at  that  locjation; 

(iii)  A  description  of  the  type  of 
system  used  to  track  usage; 

(iv)  An  indication  of  which  12  month 
period  reflects  the  95%  reduced  usage. 
and; 

(v)  Name,  address,  and  telephuiie 
number  of  a  contact  person. 

(3)  Persons  who  submit  certifications 
postmarked  on  or  before  May  15.  1993, 
need  not  place  warning  labels  on  their 
products  manufactured  using  CFC-113 
or  methyl  chloroform  as  a  solvent. 
Persons  who  .submit  certifications 
postmarked  after  May  15.  1993,  must 
label  their  products  manufactured  using 
CFC-113  or  methyl  chlorofonn  as  a 
solvent  for  14  days  following  such 
submittal  of  the  certification. 

(4)  Persons  certifying  must  also 
include  a  statement  that  indicates  their 


future  annual  use  will  at  no  time  exceed 
5%  of  their  1990  usage. 

(5)  Certifications  must  be  signed  b> 
the  owner  or  a  responsible  corporate^ 
officer. 

(6)  If  the  Administrator  determines 
that  a  person's  certification  is 
incomplete  or  that  information 
supporting  the  exemption  is  inadequafe, 
then  products  manufactured  using  CFC- 
113  or  methyl  chloroform  as  a  solvent 
by  such  person  must  be  labeled 
pursuant  to  §82. 106(a). 

(b)  Recordkeeping.  Persons  claiming 
the  exemption  under  section 
82.106(b)(2)  must  retain  supporting 
documentation  at  one  of  their  facilities. 

(c)  Notice  Requirements.  Persons  who 
claim  an  exemption  under  §  82.106(b)(2) 
must  submit  a  notice  to  the  address  in 
paragraph  (a)(1)  of  this  section  within 
30  days  of  the  end  of  any  12  month 
period  in  which  their  u.sage  of  CFC-1  U 
or  methyl  (;hloroform  used  as  a  solvent 
exceeds  the  95%  reduction  from 
calendar  vear  1990. 


§82.124     Prohibitions. 

(a)  Warning  statement,  ii)  Absfnc  or 
presence  of  warning  statement,  (i) 
Applicable  May  15,  1993.  except  as 
indicated  in  paragraph  (a)(5)  of  this 
section,  no  container  or  product 
identified  in  §  82.102(a)  maybe 
introduced  into  interstate  commerce 
unle.ss  it  bears  a  warning  statement  that 
complies  with  the  requirements  of 
§  82.106(a)  of  this  subpart,  unless  su(  h 
labeling  is  not  required  under 
§  82.102(c).  §82. 106(b).  §82.112  (<  )  or 
(d),  §  82.116(a).  §82. n8(a),  or 
temporarilv  exempted  pursuant  to 
§82.120. 

(ii)  On  January  1.  2015.  or  any  time 
between  May  15.  1993  and  Ianuar\  t. 
2015  that  the  .^dmini.strafor  determines 
for  a  particular  product  manufactured 
with  or  containing  a  class  II  substam  <• 
that  there  are  substitute  products  or 
manufacturing  proi;es.ses  for  su(.h 
produ(  t  that  do  not  rely  on  the  use  ol 
a  class  I  or  class  II  substance,  that 
reduce  the  overall  risk  to  human  health 
and  the  environment,  and  that  are 
currently  or  potentially  available,  no 
product  identified  in  §82. 102(b)  mav  Im: 
introduced  into  interstate  commen  e 
unless  it  bears  a  warning  statement  ih.ii 
complies  with  the  requirements  of 
§82.106.  unless  such  labeling  is  not 
required  under  §  82.106(b).  §  82.1 12  |i  ) 
or(d).  §82. 116(a)  or§82. 118(a). 

(2)  Placement  of  warning  statement. 
(i)  On  May  15.  1993.  except  as  indicate.! 
in  paragraph  (a)(5)  of  this  section,  no 
container  or  product  identified  in 
§82. 102(a)  may  be  introduced  into 
interstate  commerce  unless  it  bears  a 
warning  statement  that  c  oniplies  with 
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§  82.106(b).  §  82.112  (c)  or  (d). 
§  82.116(a)  or  §  82.118(a). 

(3)  Form  of  label  bearing  warning 
statement,  (i)  Applicable  May  15. 1993. 
except  as  indicated  in  paragraph  (a)(5) 
of  this  section,  no  container  or  product 
identified  in  §  82.102(a)  may  be 
introduced  into  interstate  commerce 
unless  it  bears  a  warning  statement  that 
complies  with  the  requirements  of 
§82.110.  unless  such  labeling  is  not 
required  pursuant  to  §  82.102(c). 
§  82.106(b).  §  82.112(c)  or  (d). 
§82.116(a).§  82.118(a).  or  temporarily 
exempted  pursuant  to  §82.120. 

(ii)  On  January  1.  2015,  or  any  time 
between  May  15. 1993  and  January  1. 
2015  that  the  Agency  determines  for  a 
particular  product  manufactured  with  or 
containing  a  class  II  substance,  that 
there  are  substitute  products  or 
manufacturing  processes  that  do  not 
rely  on  the  use  of  a  class  I  or  class  II 
substance,  that  reduce  the  overall  risk  to 
human  health  and  the  environment,  and 


that  are  currently  or  potentially 
available,  no  product  identified  in 
§  82.102(b)  may  be  introduced  into 
interstate  commerce  unless  it  bears  a 
warning  statement  that  complies  with 
the  requirements  of  §82.110.  unless 
siich  labeling  is  not  required  pursuant  to 
§  82.106(b),  §  82.112  (c)  or  (d). 
§82.116(a).  or  §82.1 18(a). 

(4)  On  or  after  May  15.  1993.  no 
person  may  modify,  remove  or  interfere 
with  any  warning  statement  required  by 
this  subpart,  except  as  described  in 
§82.112. 

(5)  In  the  case  of  any  substance 
designated  as  a  class  I  or  class  II 
substance  after  February  11. 1993,  the 
prohibitions  in  paragraphs  (a)(l)(i). 
(a)(2)(i),  and  (a)(3)(i)  of  this  section  shall 
be  applicable  one  year  after  the 
designation  of  such  substance  as  a  class 
I  or  class  II  substance  unless  otherwise 
specified  in  the  designation. 
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DEPARTME^iT  OF  LABOR 

Employment  and  Training 
Administcaion 

20  CFR  Parj  655 

BIN  1205-AA39 

Wage  and  Mour  Division 

29  CFR  Par  507 
RIN1215-AAB9 

Labor  Conqition  Applications  and 
Requirements  for  Employers  Using 
Nonimmigrants  on  H-1 B  Visas  in 
Specialty  Occupations  and  as  Fashion 
Models 

AGENCIES:  E  mployment  and  Training 
Administra  ion  and  Wage  and  Hour 
Division.  Employment  Standards 
Administra  ion,  Labor. 
ACTION:  Fin  il  rule. 
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Employment  and 
A^inistration  (ETA)  and  the 
Standards  Administration 
of  Labor  published 
ions  governing  the  fiUng 

of  labor  condition 
filed  by  employers  seeking 
1  areign  workers  in  specialty 
and  as  fashion  models  of 
merit  and  ability  under 
mmigrant  classification. 
.  ETA  submitted  the 
collection  requirements  to 
Management  and  Budget 
the  Paperwork  Reduction 
This  document  amends  the 
;0, 1994.  Federal  Register 
I  o  display  the  OMB  control 
announces  the  effective 
sections  containing 
collection  requirements  for 
approval  has  been  received, 
revision  of  20  CFR  part  655 
part  507  pubHshed 
>0. 1994 (59  FR  65646) and 
are  effective  January 
ijorm  ETA  9035.  pubHshed  as 
to  this  document,  may  be 
after  January  19.  1995.  The 

of  Form  ETA  9035, 
It  57  FR  1316.  1339-1342 
.  1992)  will  be  accepted  for 
January  18.  1995. 
INFORMATION  CONTACT: 
part  655.  subpart  H.  and  29 
subpart  H.  contact  Mr. 
.  Nonagricultural  Unit. 
Foreign  Labor  Certifications 
Service.  Employment 
^  Administration, 
of  Labor.  Room  N— 4456. 
tution  Avenue.  NW.. 
DC  20210.  Telephone: 


507. 
St£  nge. 


(202)  219-5263  (this  is  not  a  toll-ft-ee 
number). 

On  20  CFR  part  655.  subpart  1,  and  29 
CFR  part  507,  subpart  I,  contact  Mr. 
Thomas  Shierling.  Wage  and  Hour 
Division.  Employment  Standards 
Administration.  Department  of  Labor. 
Room  S-3502.  200  Constitution  Avenue, 
NW..  Washington.  DC  20210. 
Telephone:  (202)  219-7605  (this  is  not 
a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act's  (PRA's) 
provisions  on  information  collection  eire 
triggered  when  an  employer  files  a  labor 
condition  application  on  Form  ETA 
9035  with  the  Department  of  Labor 
(Department),  as  a  condition  for  being 
able  to  employ  a  professional  in  a 
specialty  occupation  or  a  fashion  model 
of  distinguished  merit  and  ability  under 
the  H-lB  nonimmigrant  classification. 
The  labor  condition  application  is  a 
prerequisite  to  filing  a  petition  with  the 
Immigration  and  Naturalization  Service 
of  the  Department  of  Justice  (INS)  for 
approval  under  such  nonimmigrant 
classification.  Employers  are  required  to 
file  labor  condition  applications  with 
the  Department  attesting  to  certain 
conditions  related  to  the  employment  of 
H-lB  nonimmigrants. 
^  The  labor  condition  applications, 
required  under  sections 
101(a)(15)(H)(i)(b)  and  212(n)  of  the 
Immigration  and  Nationality  Act  (8 
U.S.C.  1101  et  seq.).  pertain  to  the 
absence  of  adverse  effect  on  wages  and 
working  conditions,  absence  of  a  strike 
or  lockout  in  the  occupation  in  which 
H-lB  nonimmigrants  are  to  be 
employed  at  the  place  of  employment, 
and  provision  of  notice  of  filing  to  the 
employer's  employees  and  to  H-lB 
nonimmigrants  employed  by  the 
employer.  Attestations  are  made  on 
Form  ETA  9035,  a  copy  of  which  is 
published  as  an  appendix  to  this 
document,  but  which  will  not^be 
codified  in  the  Code  of  Federal 
Regulations. 

The  attestation  process  is 
administered  by  the  Employment  and 
Training  Administration  (ETA)  of  the 
Department,  while  complaints  and 
investigations  regarding  the  labor 
condition  applications  filed  by 
employers  are  handled  by  the  Wage  and 
Hour  Division  of  the  Department's 
Employment  Standards  Administration 
(ESA). 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1 V*  hours  including  the  time  for 
reviewing  instructions,  searching 
existing  information/data  sources, 
gathering  and  maintaining  the 
information/data  needed,  and  preparing 
the  application. 


The  Office  of  Management  and  Budget 
(OMB)  reviewed  the  collection  of 
information  requirements  for  employers 
filing  labor  condition  applications  as  a 
condition  to  petition  INS  for  H-lB 
nonimmigrant  classification  in 
accordance  with  the  PRA.  44  U.S.C. 
3501  et  seq.,  and  5  CFR  part  1320.  OMB 
approved  all  information  requirements 
contained  in  20  CFR  part  655.  subpart 
H,  and  29  CFR  part  507.  subpart  H. 
under  OMB  clearance  number  1205- 
0310. 

On  January  10. 1995.  OMB  approved 
the  information  collection  provisions 
until  November  30.  1997. 

Authority 

8  U.S.C.  1101(a)(15)(H)(i){b).  1182(n) 
and  1184.  and  29  U.S.C.  49  et  seq..  and 
Pub.  L.  102-232. 105  stat.  1733.  1748  (8 
U.S.C.  1182  note). 

Signed  at  Washington.  DC.  this  13th  day  ot 
lanuary,  1995. 
Doug  Ross, 

Assistant  Secretary  for  Employment  and 
Training. 

Bernard  E.  Anderson, 
Assistant  Secretary  for  Employment 
Standards. 

Title  20.  part  655.  subpart  H,  and  title 
29,  part  507.  subpart  H.  of  the  Code  of 
Federal  Regulations  are  hereby  amended 
as  follows: 

PART  655-[AMENDED] 

1.  The  authority  citation  for  20  CFR 
part  655  continues  to  read  as  follows: 

Authority:  Section  655.0  issued  under  8 
U.S.C.  1101(a)(15)(H)  (i)  and  (ii),  1182  (m) 
and  (n).  1184.  1188,  and  1288(c)  29  U.S.C.  49 
et  seq.:  sec.  3(c)(1),  Pub.  L.  101-238,  103  Stat. 
2099.  2103  (8  U.S.C.  1182  note);  sec  221(a). 
Pub.  L.  101-649. 104  Stat.  4978.  5027  (8 
U.S.C.  1184  note);  and  8  CFR  214.2(h)(4)(i). 

Section  655.00  issued  under  8  U.S.C. 
1101{a)(15)(H)(ii)  1184,  and  1188;  29  U.S.C. 
49  et  seq.:  and  8  CFR  214.2(h)(4)(i). 

Subparts  A  and  C  issued  under  8  U.S.C. 
1101(a)(15)(H)(ii)(a).  1184;  29  U.S.C.  49  et 
seq..and8CFR214.2(H)(4)(i). 

Subpart  B  issued  under  8  U.S.C. 
1101(a)(15)(H)(ii)(a).  1184.  and  1188;  and  29 
U.S.C.  49  et  seq. 

Subparts  D  and  E  issued  under  8  U.S.C. 
1101(a)(15)(H)(i)(a),  1182(m),  and  1184;  29 
U.S.C.  49  et  seq.:  and  sec.  3(c)(1),  Pub.  L. 
101-233.  103  Stat.  1733.  1748  (8  U.S.C.  1182 
note). 

Subparts  F  and  G  issued  under  8  U.S.C 
1184  and  1288(c);  and  29  U.S.C.  49  et  seq. 

Subparts  H  and  I  issued  under  8  U.S.C. 
1101(a)(15)(H)(i)(b),  1182(n),  and  1184;  29 
U.S.Q  49  et  seq.:  and  sec.  303(a)(8),  Pub.  L. 
102-232.  105  Stat.  1733. 1748  (8  U.S.C.  118^ 
note). 

Subparts  J  and  K  issued  under  29  U.S.C.  49 
et  seq.:  and  sec.  221(a).  Pub.  L.  101-649. 104 
Stat.  4978.  5027  (8  U.S.C.  1184  note). 


2.  In  20  CFR  655.730.  by  adding  a 
parenthetical,  as  follows,  at  the  end  of 
the  regulatory  text: 

§  655.730    Labor  condition  application. 

*         *         •         •         * 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1205-0310.) 

3.  In  20  CFR  655.760.  by  adding  a 
parenthetical,  as  follows,  at  the  end  of 
the  regulatorv  text: 


§655.760 
records. 


Public  access;  retention  of 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1205-0310). 


PART  507— [AMENDED] 

4.  The  Authority  citation  for  title  29 
CFR  part  507,  subparts  H  and  I. 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101(a)(15)(H)(i)(b), 
1182(n),  and  1184,  and  29  U.S.C.  49  et  seq.. 
and  Pub.  L.  102-232,  105  stat.  1733,  1748  (8 
U.S.C.  1182  note). 

5.  In  29  CFR  507.730.  by  adding  a 
parenthetical,  as  follows,  at  the  end  of 
the  regulatory  tdxt: 

§  507.730    Labor  condition  application. 

***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numljer  1205-0310.) 


6.  In  29  CFR  507.760.  by  adding  a 
parenthetical,  as  follows,  at  the  end  of 
the  regulatory  text; 

§507.760    Public  access;  retention  o( 
records. 

***** 

(.Approved  by  the  Ofiic.e  of  Managtmeiit  and 
Budget  under  control  number  1205-0310.) 
Note:  The  following  appendices  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix  1  (Not  To  Be  Codified  in  the 
CFR):  Form  ETA  9035 

Printed  below  is  a  copv  of  Form  ET.A 
9035. 
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Labor  Condition  Application 
for  H- 1 B  Nonimmigrants 


Full  Legal  Name  of  Employer 


U.S.  Department  of  Labor 

Employment  and  Training  Aamimsfaiion 
U.S.  Employment  Service 


2   Federal  Employer  l.O.  Nurru>er 


3.  Err^ioyer's  Telephone  No. 


( 


_L 


4.  Employers  FAX  No. 


_L 


J_ 


5.  Employer's  Address 

(No..  Street.  City.  Sate,  and  Zip  CMe) 


0M8  Appro»al  No.:   1205-0310 
Expiration  Date    11-30-97 


6   Address  Where  Documentation  i$  Kept  («  dittcrem  than  item  5) 


7.  OCCUPATIONAL  INFORMATION  (Use  attachment  if  addmona'  space  ts  neededl 

(8)  Trtree-digit  Occupational  Group  Code  (Prom  Apper)dix  2): (b)  Jot)  Title  (ChecH  Box  if  Pan-Time): 


(C)   No.  OlH-lB 

Noniinmigrants 


$ 
$ 


(d)  Rate  of 
Pay 


<e)  Prevailing  Wage  Rate  and  its  Source 
(see  instructions) 


(0  Period  of 

Employment 
From  To 


(g)  Location(s)  Where  H-1B 

Nonimmigrants  Win  We^ 

(see  inst'uctions) 


$ 
% 


.DSESA   DOther: 
.DSESA  DOlher: 


8.  EMPLOYER  LABOR  CONDITION  STATEMENTS  (EmpU>yers  are  reouired  10  develop  and  maintain  documanttt«r<  supporting  laoo-  coryj-ton 
staienrients  e(a)  and  8(d).  Employers  are  further  required  to  make  avaiiab«  fo-  public  examination  a  copy  of  the  labor  conoit.on  app  .ca-.on  ana 
rvecessary  supporting  documentation  within  one  (i)  worliing  day  after  the  date  on  which  the  application  is  filed  wtth  DOL  Checu  ••cti  box  to 
indicate  that  the  employer  will  comply  with  each  statement ) 


a  (a) 


DlB) 


Die) 


a  10) 


H-iB  nonimmigrants  will  be  paid  at  least  the  aciua:  wage  level  paid  by  the  employe'  to  an  other  individuals  with  sim.ia'  experience  a-C 
qualifications  for  the  speci'ic  employment  in  question  or  i.he  prevailing  wage  level  lo'  the  occupation  m  the  area  of  errciovner.  wh^cheve' 
is  higher.  '         '    — ^:-?=-e 


The  employrr»em  of  H-1B  nonimmigra- 
intended  employment. 


;s  w;'  no;  adversely  a^ecf  the  work.i;  co-^a.tiors  o'  worKcs  s<miia-  ,  errpicyeS  .r^  the  a-ea  o' 


On  the  date  this  application  ■$  signed  and  subr-  -ted.  the.-e  -.s,  -c:  a  stnue.  lockout  or  work  stoppage  m  the  cou'se  o'  a  labor  d-sputo  m  tne 
occupa;ion  in  wh.ch  H-IB  non.rrT.-g-ants  win  be  employed  at  thf  ciace  o?  errploymem  it  such  a  strike  or  lockout  occ  -s  after  -his 
application  IS  subm^rec,  !  will  nonty  ETA  ^.:t^..r.  3  days  of  the  occur'e-c-  o-  Si,c'  a  str.ke  or  lockout  and  the  application  w,:  -<,•  te  used  i- 
support  of  petitior^  filings  w.tn  INS  (or  H-IB  nonimmigrars  to  wo-k  m  ;►£  sar^e  occupator  at  the  p  ace  of  eTXJioymen-  unt.  ETA  de'e'-».nes 
the  strike  or  lockou;  has  ceased 

A  copy  o^  this  application  h^s  fc^tr.  or  wni  be.  orovided  to  each  m-ib  nommr-.grar-;  en'>pioyed  pursuant  to  this  appi.canor  and  as  o*  th-s 
date,  notice  of  this  appiicatioh  has  been  prov-deO  lo  workers  e.n^ioyed  m  the  occupat  on  m  whrch  h-ib  nommmigrants  w  m  be  emoioved 
(check  appropriate  box)  "  '^  ' 


DC) 


D(i') 


Notice  of  this  filmg  has  been  provided  to  the  bargam.ng  represe^ative  c'  workers  in  t^e  occjpaion  i 
will  be  enrtptoyed,  or 


:  wfti'ch  H-'B  non.TfD.g'ants 


There  is  no  such  bargaining  represeritatve  'herefore.  a  .notice  o'  thts  '  ir.g  ^as  been  posted  and  was.  or  wii!  rem^.n.  posted  f<v 

10  days  in  at  least  two  consp  cuous  iocations  w-ere  H-iB  nommrr.ig-arts  wHi  be  employed 

^    DECLARATION  OF  EMPLOYER.   Pursuant  to  28  U.S.C  1746.  I  declare  under  penalty  of  perjury  ,nat  the  .nformatw  provided  on  this  form  is 
ar-.d  correct    in  add  tion.  I  declare  that  i  wiii  comply  with  the  Department  of  Labor  reguiat.ons  gov»mif»g  th-s  program  and  m  pan.cuiar  tha>  i 
rraxe  this  applicatiQr^.  supporting  docunw>taiion,  and  othe'  records,  files  and  documents  available  »o  offK:ia!s  of  the  Depatrrient  of  LaSor  'uoo' 
oficia^  s  request,  during  any  mvestigatioo  under  this  application  or  the  Immigration  and  Nationality  Act 


true 

w.ll 

nS;A:h 


Name  and  Title  Of  Hiring  or  Other  Desigr«ted  Offic  a' '  S  g^atjre 

Complaints  alleging  mi«r*prM«nUtion  of  mitiFiinicH  in  ttt^  UboT^iitfruor)  a^lcation  and/of  Isilur*  to  coaply  WitrTttiriMU 
of  ^  labor  condition  application  may  be  fileO  wMI>  any  oflica  of  tha  Wag*  and  Hour  Dlvialon  of  tha  umtad  Suta«  Oapartment  of 


AN  APPLICATION  CEHTIFIED  BY  OOL  MUST  BE  FILED  IN  SUPPORT  OF  AN  H-IB  VISA  PETlflOHWifH  THE  INSi 

FOR  U.S.  GOVERNMENT  AGENCY  USE  ONLY:    By  virtue  Of  my  signature  below.  I  acknowledge  that  this 
application  is  hereby  certified  and  will  be  valid  from  . through  


Sigr.ature  and  Title  of  Authorized  DOL  Official 
SuSsequo.-it  DOl  Action:        Suspended 


ETA  Case  No. 
._  (date)    irwaiidated 


(date) 


Date 
Withdrawn 


(date) 


fhe  Department  of  Labor  is  not  the  guarantor  of  the  accuracy.  truthfulr>ess  or  adequacy  of  a  cemf  id  labor  condition  application 
«^rKnTo""I?vf/^  ^'  '^**  =°"«<;l«>"  <"  information  is  esfi,T«,ied  to  average  t^hour  per  response.  «Kk;d.og  th.  time  tor  rev^^^iP^TSS^wSw 
searching  existing  data  sources,  gathering  and  mamtain-ng  the  data  needed,  and  completing  and  review «j  the  co«%ctK>n  of  intorma'on   Send 

gCr^Sf' °cS'irri2^S"^'  ^  ^'■^''  "^  "-*-^°  '^'°'  ^  °"'"  °'  '''^  PO :.Cy"'Do5^uor.  ^..X• ,  2X^ns.  t.-.c  A.en^. 
DO  NOT  SEND  THE  COMPLETED  FORM  TO  EITHER  OF  THESE  OFFICES 


rf*9035  (Rev  Dec  i9?i«i 


JMI 


JMI 
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Prmi  legibly  m 
provisions  at  2C 


INSTRUCTIONS  FOR  COMPLETING  FORM  ETA  9035  -  LABOR  CONDITION 
APPLICATION  FOR  H-1B  NONIMMIGRANTS 


IMPORTANT:   Rl  AD  CAREFULLY  BEFORE  COMPLETING  FORM 


.  Of  us«  e  fyp«whier.  Sign  and  dale  one  (orm  in  ofiginal  signatiro, 
CFR  655.  subpans  H  and  I.  and  to  29  CFR  507.  subparts  H  and  I. 


nk 


Citations  below  to  'regulatiorit*  are  cftationt  to  idemicai 


To  knowlnoly  furnish  any  falsa  Information  In  the  preparation  of  thia  form  and  any  aupportlng  documwiUtlon  ttiereto.  or  to 
•Id.  abet  of  ooonael  another  to  do  ao  la  a  felony,  punishable  by  ttO.OOO  fine  of  five  years  In  the  penitentiary,  or  both  (18 
U.s'.C.  1001).  Other  penalties  apply  aa  well  to  fraud  or  misuse  of  this  Immlsratlon  document  (U.S.C.  t54«)  and  to  perjury  with 
r«8pect  to  thii  form  (IB  U.S.C.  1546  and  1621). 


Employert  s«el^> 
completed  and 
olTioer  ir,  the 
which  the  posi 
Inaccuracies 
Naturalization 


lion 
wl 
Ser 


Item  1.   Full  Lpqai  Name  ol  Employer 
busir«ss.  firm 
used  (or  legal 


or  organizaiion,  or, 
p  jrposes  on  doct/Tients 


Enter  lull  legal  name  ot 
If  an  individual,  enter  nanne 


IteM  2 

Federal  Enipioire: 
Interna:  Revenu » 


Item    7. 

requested   und^r 
cxjntinue  or.  an 


.ng  to  hire  H-lB  nonimmigrants  in  specialty  occupations  or  as  fashion  models  of  distinguished  merit  and  ability  must  submit  the 

dated  original  Form  ETA  9035  (or  a  facsimile)  and  orw  copy  of  the  completed  ofiglr^al  Forn  ETA  9035  to  the  regional  c*nl?ying 

D»panment  o(  Labor  (DOL).  Employment  and  Training  Administration  (ETA)  regional  offic«  having  Jurisdiction  over  the  SUte  In 

n  is  located    See  20  CFR  655.720  for  ETA  regional  office  addresses.   An  application  which  Is  complete  and  has  no  obvious 

1  be  cenified  by  CXX  and  relumed  lo  the  employer,  who  may  then  file  it  in  support  of  Itt  petition  with  the  immigration  and 

rvice. 

Item  8.  Ernplover  Labor  Condition  Statements.  The  employer 
rTHJSi  attest  by  checking  off  the  conditior«  listed  In  (a)  through  (d) 
and  by  signing  the  application  form.  Employers  nr>u$i  develop 
and  maintain  documentation  to  support  labor  condition 
statemems  S(a)  and  8(d)  Docvrnentation  In  support  of  a  labor 
cor)dition  application  shall  be  retained  at  ttw  employer's  principal 
place  of  t>usiness  or  worksite  and  rrtade  available  to  OOL  upon 
such  official's  request.  See  20  C:fr  655.731  through  655.734  for 
guidance  on  the  documentation  tttat  must  suppon  each  labor 
condition  statement. 

Item  8(«).  The  employer  must  anest  that  H-1B  nonimmigrants 
will  be  paid  wages  which  are  at  least  the  higher  of  the  actual 
wage  level  paid  by  the  employer  to  all  other  Individuels  with 
similar  experience  and  qualificatiorts  for  the  cpecific  employnfwni 
in  question  or  the  prevailing  wage  level  for  the  occupational 
classification  in  the  area  of  intended  empioymem. 


Fedirai   Emoioyer  I.D.   Number       Enter  employer's 


Items.  Employer's  Telephone  No.  Self-explanatory. 


Hem  4.  Employer's  FAX  No   Self-explanatory. 
Items.  EfT>pioLer's Address   Self-explanatory. 


Item  6.  Addrei  s  Where  Documfentation  is  Kept   Self-expianawry. 


Oo:uDaronal    infopnaiion.       Enter   the 
jnder   the   aooroD^aie  subheading,      if 


the  approp^aie 
ittachmeni. 


Item  7(a) 

Ihree-Oigt'.  codo 

the  iob  to  be  p^ormed 


T  ■'ee-Oo'i  Dec  j)aiionai  Group  Code      Enier  the 


Hem  7(c). 

M-1B   ivoriinmlgrants 

occupational  c^de 


Item  7(e) 

prevailing  w 
year.  etc.   if 
ObUifWd  from 
box  marked 
check  the  ' 
putMished  w, 
10    deBrrnine 
tiaacificat'on 
e.g.,  'coMi 
Statistics 
Metropolitan 


8(8 

tie 


a(e 


lectiiie 


r  Identification  Number  (EiN)  assigned  by  the 
Service. 


information 
necessary. 


from  Append. X  2  which  most  cieeriy  describes 
(OOL  purposes  only.) 


Title. 


Enter  the  comown  name  or  payroll  title  of 
3ffered.  Check  box  lo  the  right  of  the  blank  if 
ime    A  separate  labor  condition  application  sfiall 


Item  7(b).  jc 

ttw  job  being 

posrtion  is  pari^ 

be  filed  (or  eac^  occupation  in  which  h-iB  nonimmigrants  will  be 

employed 


N>j  T^ber  of  H-iB  NoPifr.miQfartts. 


that   will    be 
stated  in  item  7(a). 


hired 


Entei  tr»  number  o( 
in    the    three-digit 


Item  7(d).  ^  le  of  Pay.   Enter  itie  saiary  so  oe  paid  in  terms  of 
the  imcrtni  pe'  I 
this  item,  the 
maimained  m  i 


fxxji.  week,  year.  e^c.  if  a  wage  range  is  listed  (or 
salary  for  each  H-iB     nonimmigram  shall  be 
4ippon  of  the  application. 


iTevaiiino  Waoe  Rate  and  its  Source      Enter  the 


rate  in  terr.s  of  the  the  amoixit  per  hour,  week. 

employer  is  replying  on  a  wage  determination 

a  State  Employment  Security  Agency,  check  the 

"^ESA."    If  the  employer  K  us<r^  arwther  source. 

Glfwr'  box  and  specify  auch  other  source:  i.e., 

survey,  01  other  source  utilized  by  the  employer 

ihe    prevailing    wage    for    9\e    occupational 

n  which  H-IB  nonimmigrants  will  be  employed, 

barge'ning  •(^eemem.*  or  'Bureau  of  Labor 

Compensation  Survey,  Denver,  Colorado, 

'  (Only  1  box  can  be  checked  per  line  item). 


Occiipatioria' 
Area." 


Item  7(f).  Pafiod  oi  Employment.  Enter  tf»  starting  and  ending 
dates  during  which  the  H-1B  nonimmigrants  will  be  employed. 


ng  whi 
)     L 


7(9).  ^.ocations  Where  H-IB  Nonimmiorants  Will  Work. 
Enter  the  city  and  State  of  site  or  tocation  where  tfw  work  will 
•ctueliy  be  paftormed. 


BILUNG  coo :  4S1fr-3fr-C 


Item  8(b).  The  employer  must  anest  that  the  ennployment  of 
H-iB  nonimfnigraffls  in  the  occupations  named  will  not  adversely 
affect  ff»  working  conditions  of  *vorkers  similarly  empk>yed  in  the 
area  of  intended  employment. 

Item  8(c).  The  empkjyer  must  anest  that  on  the  date  the 
application  is  signed  and  suttmlned,  tfwre  Is  not  a  strike.  k>ckoji 
or  work  stoppage  In  the  course  of  a  labor  dispute  in  the  named 
occupation  at  the  worksite.  K  such  a  strike  or  lockout  occurs 
after  this  8ppiicatk>n  is  (ubrntted,  the  emptoyer  must  notify  ETA 
within  3  days  of  the  occurrence  of  such  a  strike  or  kx:kout  and 
the  application  may  not  be  used  in  suppon  of  petition  filings  with 
INS  for  H-IB  nonimmigrants  to  work  in  tfie  same  occupation  at  the 
place  of  employment  urtii  ETA  determines  t^e  strike  or  lockout 
has  ceased 

Item  8(d).  The  erTH>loyer  must  anest  that  as  of  the  date  of  fiimg, 
notice  of  the  labor  condition  application  has  been  provided  to 
workers  employed  in  the  named  occupation.  The  application  may 
be  provided  to  tt»  workers  tfvough  the  bargaining  representative, 
or  where  there  is  no  such  t»argaining  representative,  notice  o(  the 
filing  must  be  posted  in  conspicuous  places  where  H-1B 
rwnimmigra.rs  will  be  employed  Furtfier,  the  enrployer  must 
attest  that  each  H-IB  mnimmlgrant  empk>yed  pursuant  to  ttw 
application  will  be  provided  with  a  copy  of  the  application.  The 
notification  shall  be  provided  no  later  than  the  date  the  H-i6 
ronimmigrant  reports  to  wrork  at  the  place  of  employment. 

Item  9.  Declaration  of  Emoiover.  One  copy  of  this  form  must 
bear  trie  original  signature  of  the  employer.  By  sibling  this  (orm, 
the  emptoyer  is  anestlng  to  the  accuracy  of  the  labor  condition 
statements  listed  in  items  8(a)  through  (d)  and  to  compliance  with 
these  conditions.  False  sutemems  are  aubject  to  Federal 
criminal  penalties,  as  stated  above.  Failure  to  meet  a  condition  of 
ttw  application  regarding  strikes  or  k>ckoot$,  substantial  failure  to 
meet  a  condition  of  the  application  regarding  notification  of  the 
bargaining  unit  representative,  employees,  or  H-1B 
rwnirrwnigranis,  willful  failure  lo  meet  a  condition  of  the 
application  regarding  wages  or  working  conditions,  or 
misrepresentation  of  a  material  fact  may  result  in  additional 
penalties. 
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Appendix  2  (Not  To  Be  Codified  in  the 
CFR):  DOT  Three-Digit  Occupational 
Groups  Codes  for  Professional, 
Technical  and  Managerial  Occupations 
and  Fashion  Models 

Printed  below  is  a  copy  of  DOT  Three- 
Digit  Occupational  Groups  Codes  for 
Professional,  Technical  and  Managerial 
Occupations  and  Fashion  Models. 

Three-Digit  Occupational  Groups 

Professional,  Technical,  and  Managerial 
Occupations  and  Fashion  Models 

Occupations  in  Architecture, 
Engineering,  and  Surveying 

001  Architectural  Occupations 

002  Aeronautical  engineering 
Occupations 

003  Electrical/Electronics  Engineering 
Occupations 

005  Civil  Engineering  Occupations 

006  Ceramic  Engineering  Occupations 

007  Mechanical  Engineering 
Occupations 

008  Chemical  Engineering 
Occupations 

010    Mining  and  Petroleum 

Engineering  Occupations 
Oil     Metallurgy  and  Metallurgical 

Engineering  CDccupations 

012  Industrial  Engineering 
Occupations 

01 H     Agricultural  Engineering 

Occupations 
014     Marine  Engineering  Occupations 

013  Nuclear  Engineering  Occupations 

017  Drafters 

018  Sur\'eying/Cartographic 
Occupations 

019  Other  Occupations  in 
Architecture,  Engineering,  and 
Surveying 

Occupations  in  Mathematics  and 
Physical  Sciences 

020  Occupations  in  Mathematics 

021  Occupations  in  Astronomv 

022  Occupations  in  Chemistry 
02.3    Occupations  in  Physics 

024  Occupations  in  Geology 

025  Occupations  in  Meteorology 

029  Other  Occupations  in 
Mathematics  and  Physical  Sciences 

Computer-Related  Occupations 

030  Occupations  in  Systems  Analysis 
and  Programming 

031  Occupations  in  Data 
Communications  and  Networks 

032  Occupations  in  Computer  System 
User  Support 

033  Occupations  in  Computer  System 
Technical  Support 

039  Other  Computer-Related 
Occupations 

Occupations  in  Life  Sciences 

040  Occupations  in  Agricultural 
Sciences 


041     Occupations  in  Biological 

Sciences 
045    Occupations  in  Psychology 

049  Other  Occupations  in  Life 
Sciences 

Occupations  in  Social  Sciences 

050  Occupations  in  Economics 

051  Occupations  in  Political  Science 

052  Occupations  in  History 
054  Occupations  in  Sociology 
035  Occupations  in  Anthropology 
059  Other  Occupations  in  Social 

Sciences 

Occupations  in  Medicine  and  Health 

070  Physicians  and  Surgeons 

071  Osteopaths 

072  Dentists 

073  Veterinarians 

074  Pharmacists 

076  Therapists 

077  Dieticians 

078  Occupations  in  Medical  and 
Dental  Technology 

079  Other  Occupations  in  Medicine 
and  Health 

Occupations  in  Education 

090  Occupations  in  Collcgf;  and 
University  Education 

091  Occupations  in  Secondary  School 
Education 

092  Occupations  in  Preschool.  Primary 
School,  and  Kindergartttn  Education 

094    Occupations  in  Education  of 
Persons  With  Disabilities 

096  Home  Economists  and  Farm 
Advisors 

097  Occupations  in  Vocalioniil 
Education 

099  Other  Occupations  in  Education 

Occupations  in  Musouni.  Library,  and 
.•\rchival  Sciences 

100  Librarians 

101  Archivists 

102  Museum  Curators  and  Ri-Iated 
Occupations 

109  Other  Occupations  in  Musi-iiiu. 
Library,  and  Archival  Sciences 

Occupations  in  Law  and  Jurisprudrince 

110  Lawyers 

111  Judges 

1 19  Other  Occupations  in  L^av  and 
Jurisprudence 

Occupations  in  Religion  and  Thf^ology 

120  Clergy 

129    Other  Occupations  in  Religion  and 
Theology 

Occupations  in  Writing 

131  Writers 

132  Editors:  Publication,  Broadcast, 
and  Script 

139    Other  Occupations  in  Writing 

Occupations  in  Art 

141     Commercial  Artists:  Designers  and 
illustrators.  Graphic  Arts 


142    Environmental,  Product,  and 

Related  Designers 
149    Other  Occupations  in  Art 

Occupations  in  Entertainment  and 
Recreation 

152    Occupations  in  Music 

159  Other  Occupations  in 
Entertainment  and  Recreation 

Occupations  in  Administrative 
Specializations 

160  Accountants.  Auditors,  and 
Related  Occupations 

161  Budget  and  Management  Systems 
Analysis  Occupations 

162  Purchasing  Management 
Occupations 

163  Sales  and  Distribution 
Management  Occupations 

164  Advertising  Management 
Occupations 

163    Public  Relations  Management 

Occupations 
166     Persormel  Administration 

Occupations 
168     Inspectors  and  Investigators. 

Managerial  and  Public  Service 
109    Other  Occupations  in 

Administrative  Occupations 

Managers  and  Officials 

180  Agriculture.  Forestry  and  Fishing 
Industry  Managers  and  Officials 

181  Mining  Industry  .Managers  antl 
Officials 

182  Construction  Industry  Managers 
and  Officials 

183  Manufacturing  Industry  Managi-rs 
and  Officials 

184  Transportation.  Communication, 
and  Utilities  Industr\-  Managers  and 
Officials 

185  Wholesale  and  Retail  Tradtr 
Managers  and  Officials 

186  Finance.  Insurance,  and  Real 
Estate  Managers  and  Officials 

187  Service  Industry  Managers  and 
Officials 

188  Public  Administration  Managers 
and  Officials 

189  Miscellaneous  Managers  aiui 
Officials 

.Miscellaneous  Professional,  Technical, 
and  Managerial  Occupations 

195     Occupations  in  Social  and  Welfare 

Work 
199    Miscellaneous  Professional. 

Technical,  and  Managerial 

Occupations 

Sales  Promotion  Occupations 

297    Fashion  Models 
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Agriculture 
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DEPARTM  IHT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

Food  and  Agricultural  Sciences 
National  Needs  Graduate  Fellowships 
Grants  Program;  Solicitation  of 
Proposals  tor  Fiscal  Year  1995 


Puqiose 


hereby  given  that  under  the 
c  3ntained  in  Section 
jf  the  National  Agricultural 
[xtension,  and  Teaching 
of  1977,  as  amended  (7 
5  5(b)(6)).  the  Cooperative  State 
;ducation.  and  Extension 
(C$REES)  vdll  award 

grants  to  colleges  and 
for  doctoral  fellowships  to 
needs  for  the 
of  professional  and 
e  xpertise  in  the  food  and 
sciences. 

was  established  by  Pub. 
354.  the  Federal  Crop 
leform  and  Department  of 
■  Reorganization  Act  of  1994. 
fuiictions  of  the  Cooperative 
Research  Service  were  transferred 
by  the  Secretary  of 
in  the  Secretary's 

1010-1.  Reorganization 
Department  of  Agriculture. 
1994.  A  Final  Rule 
administrative  provi.sions 
to  this  program  (7  CFR  part 
published  in  the  Federal 
December  30.  1994  (59  FR 


oial 
jpmj  nt 
c  e> 
jn  1 
CSIEES 


Notice  is 
authority 
1417(b)(6) 
Research 
Policy  Act 
D.S.C.  31 
Research 
Service 
competitivlp 
universiti^ 
meet  nati 
develo 
scientific 
Bgricultu 

(The' 
L.  No.  103 
insurance 
Agricultur^ 
and  the 
State 
to  the 
Agricultujt 
Momoranqum 
of  the 
October  2(1 
amending  the 
that  apply 
3402)  was 
Register 
68072).) 

Eligibility 

Please 
lugislatior 
Craduatn 
allows  th 
and  uuiv 
made  to 
established 


CSRSES 


oi 


Available 

The  amount 
inFYl 


I9S5 


Targeted 

Food 


JMI 


i^ote  that  the  authorizing 
for  the  National  Needs 
ellowship  Grants  Program 
award  of  grants  to  colleges 

itsities  only:  awards  cannot  be 

rf  search  foundations 

by  the  college  or  university. 


Funds 

available  for  this  purpose 
is  approximately  $3,395,000. 


\reas 


a4d  agricultural  sciences  areas 
appropriii  te  for  fellowship  applications 
are  those  n  which  shortages  of  expertise 
have  beer  determined  and  targeted  by 
CSREES  f  ar  national  needs  doctoral 
fellowshi  )  support.  In  FY  1995.  only  the 
doctoral  I  n  el  of  study  will  be 
supporte<  .  CSREES  supports  six 
national  i  eeds  areas  on  a  rotating  basis 
of  three  n  eeds  areas  per  fiscal  year.  The 
targeted  r  ational  needs  areas  to  be 
supportei   it\  FY  1995  are: 
Biotechn  )logy— Plant;  Engineering- 


Food,  Forest.  Biological,  or  AgricuUural: 
and  Water  Science.  Approximately  one- 
third  of  the  available  funds  will  be 
allocated  to  each  of  the  three  national 
needs  areas.  CSREES  plans  to  support 
the  remaining  three  national  needs  areas 
(Biotechnology— Animal;  Human 
Nutrition  and/or  Food  Science;  and 
Marketing  or  Management— Food, 
Forest  Products,  or  Agribusiness)  in  FY 
1996.  Although  this  procedure  limits 
the  participation  of  an  applicant 
interested  in  a  specific  targeted  national 
needs  area  to  alternating  years,  it 
increases  the  likelihood  that  the 
applicant  will  obtain  funding  under  the 
program  each  time  a  grant  application  is 
submitted. 

Proposal  Limitations 

For  the  FY  1995  program,  a  proposal 
mav  request  funding  in  only  one 
national  needs  area.  A  proposal  may 
request  a  minimum  of  two  fellowships 
and  a  maximum  of  four  fellowships  in 
the  national  needs  area  for  which 
funding  is  requested.  No  limitation  is 
placed  on  the  number  of  proposals  an 
institution  may  submit.  However,  the 
same  college  or  equivalent 
atlministrative  unit  within  an  institution 
may  submit  a  maximum  of  three 
proposals:  one  in  each  of  the  three 
national  needs  areas  supported.  (No 
more  than  one  proposal  may  be 
submitted  in  any  one  national  needs 
anja  by  the  same  college  or  equivalent 
administrative  unit.)  Additionally,  total 
funds  awarded  to  an  institution  under 
the  program  in  FY  1995  shall  not  exce«»d 
$324,000. 

Financial  and  Other  Limitations 

Each  institution  funded  will  receive 
$54,000  for  each  doctoral  fellowship 
awarded.  However,  it  is  anticipated  that 
total  program  funds  available  will  not  be 
evenly  divisible  by  .S54.0(U).  Therefore, 
one  fellowship  may  be  supported  on  a 
partial  basis  with  a  lesser  amount  of 
funds.  Except  in  the  case  of  the  partially 
funded  fellowship,  fellowship  monies 
must  be  used  to:  (1)  Support  the  same 
<loctoral  fellow  for  three  years  at 
S17.000  per  year;  and  (2)  provide  for  an 
institution  annual  cost-of-education 
allowance  of  Si  .000.  not  to  exceed  a 
total  of  S3,000  over  the  three-year 
duration  of  the  fellowship. 

While  proposals  must  document 
institution  willingness  to  recruit  and 
train  at  least  two  but  not  more  than  four 
fellows  in  a  national  needs  area. 
CSREES  may  fund  fewer  fellows  than 
requested  in  a  proposal. 

This  program  is  nighly  competitive, 
and  it  is  anticipated  that  available 
funding  will  support  approximately  63 
doctoral  fellows  through  seven  to  ten 


grants  in  each  of  the  three  targeted 
areas. 

Special  International  Study  or  Thesis/ 
Dissertation  Research  Travel 
Allowances 

CSREES  has  determined  that  no  FY 
1995  appropriations  will  be  targeted  to 
supplemental  grants  supporting  spe(  ial 
international  study  or  thesis/ 
dissertation  research  travel  allowanci»s. 
However,  it  is  possible  that  no-year 
fimds  drawn  from  expired  fellowship 
grants  with  unspent  funds  remaining 
will  be  used  to  support  such 
supplemental  grants  in  FY  1995.  If 
CSREES  determines  that  special 
international  study  or  thesis/ 
dissertation  travel  allowances  will  In; 
awarded  in  FY  1995,  a  Federal  Registt-r 
notice  supplementing  this  program 
announcement  will  be  published 
supplying  the  information  sporifieii  in  7 
CFR  3402. 5.  sections  (e)  an«l  (f)- 

Evaluation  Criteria 

There  are  no  changes  to  tlie 
evaluation  (  riteria  or  point  wiiighlings 
for  FY  1995.  The  evalu;jtii)n  criteria  as 
published  in  the  administrative 
provisions  will  be  used  to  evaluati? 
proposals  for  tht?  FY  1995  <  onipetilion. 

Application  Information 

An  appliciition  package  has  been 
developed  which  providi^s  the  forms, 
instructions,  and  other  relevant 
information  needed  by  in.stitutions  to 
apply  to  the  Food  and  Agricultunil 
Sciences  National  Newls  Graduate 
Fellowship  Grants  Program  described 
herein.  Applicants  should  be  aware  that 
the  proposal  narrative;  uuist  be  typed  on 
one  side  of  the  page  only,  using  a  font 
no  smaller  than  12  point,  and  double- 
spaced.  Ail  margins  must  be  at  least  one 
inch.  The  proposal  should  be  paginated 
and  a  Table  of  Contents  should  bo 
included  preceding  the  proposal 
n.irrative.  Additionally,  applicants  are 
cautioned  to  comply  with,  the  20-page 
limitation  for  the  narrative  section  of  the 
proposal  and  the  inclusion  of  summary 
faculty  vitae  through  the  use  of  Form 
CSRS-708. 

Copies  of  the  application  package  may 
tie  requested  from:  Proposal  Services 
Branch:  Awards  Management  Division; 
Cooperative  State  Research.  Education, 
and  Extension  Service;  U.S.  Department 
of  Agricuhure;  Room  303.  Aerospace 
Center;  Ag  Box  2245;  Washington.  DC 
20250-2245.  The  telephone  number  is 
(202)  401-5048.  To  request,  via  e-mail, 
that  a  copy  of  the  application  package 
be  sent  to  you  through  regular  mail, 
send  your  request  including  your  name 
and  mailing  address  to: 
psb®1norri  11  .esusda.gov . 


When  and  Where  to  Submit  Proposals 

An  original  plus  five  copies  of  a 
proposal  and  one  copy  of  the 
institution's  latest  graduate  catalog  must 
be  submitted.  Proposals  submitted 
through  the  mail  should  be  sent  to  the 
address  Usted  above  and  must  be 
postmarked  by  April  14, 1995.  Hand- 
delivered  proposals  must  be  submitted 
by  April  14. 1995  to  an  express  mail  or 
a  courier  service  or  brought  to  Room 
303.  Aerospace  Center.  901  D  Street. 
SW..  Washington.  DC  20024.  Proposals 
transmitted  via  a  facsimile  (FAX) 
machine  will  not  be  accepted. 

Submission  of  an  Intent  to  Submit  a 
Proposal  form  (Form  CSRS-706)  is 
neither  required  nor  requested  in  FY 
1995. 

Applicable  Regulations 

This  program  is  subject  to  the 
administrative  provisions  found  at  7 
CFR  part  3402.  A  Final  Rule  amending 
the  administrative  provisions  for  the 
Food  and  Agricultiual  Sciences 
National  Needs  Graduate  Fellowship 
Grants  Program  was  published  in  the 


Federal  Register  on  December  30, 1994 
(59  FR  68072).  In  addition,  the  USDA 
Uniform  Federal  Assistance 
Regulations.  7  CFR  part  3015,  as 
amended;  the  Governmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants).  7  CFR 
part  3017;  the  Restrictions  on  Lobbying, 
7  CFR  part  3018;  and  the  regulations     , 
regarding  Audits  of  Institutions  of 
Higher  Education  and  Other  Nonprofit 
Institutions.  7  CF^part  3051.  apply  to 
this  program.  Other  Federal  statutes  and 
regulations  that  apply  to  this  program 
are  identified  in  the  administrative 
provisions. 

SUPPLEMENTARY  INFORMATION:  This 
program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.210.  For  the  reasons  set  forth  in  the 
Final  Rule  related  notice  to  7  CFR  part 
3015.  subpart  V.  48  FR  29115.  Jime  24, 
1983.  when  the  authority  to  administer 
this  program  resided  in  the  Agricultural 
Research  Service,  this  program  is 
excluded  from  the  scope  of  E.xecutive 


Order  12372  which  requires 
intergovernmental  consuhation  with 
State  and  local  officials. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  the  collection  of 
information  requirements  for  this 
program  have  been  approved  under 
OMB  Document  Nos.  0524-0022  anu 
0524-0024. 

Program  Contact 

If  you  have  questions  concerning  the 
submission  of  Food  and  Agricultural 
Sciences  National  Needs  Graduate 
Fellowship  Grants  Program  proposals, 
please  contact  Dr.  Wm.  Jay  Jackman. 
Higher  Education  Programs,  CSREES, 
USDA,  at  (202)  401-1790  (voice),  (202) 
401-1770  (fax),  or 
jjackman@morrill.esusda.gov  (Internet). 

Done  at  Wasiiington.  DC.  this  12th  day  of 
January-  1995. 

William  D.  Carlson. 

Acting  Administrator.  Cooperativt-  State 
Hesearch.  Education,  and  Extension  Senice. 
|FR  Doc.  95-1315  Filed  1-18-95;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISStON 

17  CFR  Pirt  249 

Release  No.  34-35224;  File  No.  S7-2-95 

BIN  3235-^025 

Form  BD  Amendments 


AGENCY 

Commissibn 
ACTION:  Pi  oposed 
BD. 


Spcurities  and  Exchange 

amendments  to  Form 


SUMMARY:  The  Securities  and  Exchange 
Commissi  Dn  is  proposing  amendments 
to  Form  HD,  the  uniform  broker-dealer 
registratic  n  form  under  the  Securities 
Exchange  Act  of  1934.  The  proposed 
amendme  nts  are  to  implement 
recommended  changes  to  the  Central 
Registrali  )n  Depository  System,  a 
computer  zed  filing  and  data  processing 
system  oj  erated  by  the  National 
Association  of  Securities  Dealers.  Inc. 
that  main  ains  registration  information 
regarding  broker-dealers  and  their 
registerec  personnel.  Specifically,  the 
amendme  nts  are  intended  to  facilitate 
retrieval  <  f  disciphnary  information 
through  t  le  redesigned  Central 
Registrati  m  Depository  by  eliciting 
more  pre(  ise  disclosure  and 
reorganiz  ng  items  into  categories.  The 
changes  1 3  the  disclosure  section  of 
Form  BD  are  consistent  with  changes  to 
the  analo  ;ous  section  in  Form  lJ-4.  the 
uniform   orm  for  registration  of 
associate  1  persons  of  a  broker-dealer. 
Other  ch  inges  to  Form  BD  are  more 
technical  in  nature  and  are  intended  to 
clarify  cf  rtain  information  requests. 
DATES:  C  )mments  should  be  submitted 
on  or  bef  5re  February  21, 1995. 
ADDRESSI  ;s:  Comments  should  be 
submitte  1  in  triplicate  to  Jonathan  G. 
Katz,  Sec  retary.  Securities  and  Exchange 
Commiss  ion,  450  Fifth  Street,  N.W.. 
Washing  on,  D.C.  20549.  All  comment 
letters  should  refer  to  File  No.  S7-2-95. 
All  comi  lents  received  will  be  available 
for  publi :  inspection  and  copying  in  the 
CommiS!  ion's  Public  Reference  Room, 
450  Fiftl  Street,  N.VV.,  Washington,  D.C. 
20549. 

FOR  FUR1  HER  INFORMATION  CONTACT: 
Belinda  3laine,  Deputy  Chief  Counsel, 
or  Terry  R.  Young,  Attorney,  (202)  942- 
0073,  Of  ice  of  Chief  Counsel,  Division 
of  Mark(  t  Regulation,  Seciuities  and 
Exchang  b  Commission,  450  Fifth  Street, 
N.W.,  Miil  Stop  7-10,  Washington,  DC. 
20549. 

SUPPLEMENTARY  INFORMATION: 
I.  IntTOc  uction 

The  S  Bcurities  and  Exchange 
Commission  ("•Commission")  is 
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proposing  several  amendments  to  Form 
BD  ("Form"),'  the  uniform  application 
form  for  broker-dealer  registration  under 
the  Securities  Exchange  Act  of  1934 
("Exchange  Act").^  The  proposed 
amendments  to  Form  BD  respond  to 
design  updates  to  the  Central 
Registration  Depository  ("CRD")  system 
operated  by  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD").  The 
CRD  is  a  customized  electronic  database 
that  allows  "one-stop"  filing  for  broker- 
dealer  registration  among  the  various 
state  and  federal  regulators  and  that 
maintains  information  relevant  to  a 
registrant's  securities  business."* 
Applicants  for  broker-dealer  registration 
file  a  single  Form  BD  with  the  NASD, 
which  enters  the  information  into  the 
CRD  system  and  then  electronically 
forwards  the  information  to  the 
Commission  and  appropriate  states  for 
review. 

Currently,  the  CRD  system  is  used 
primarily  as  a  means  to  facilitate  broker- 
dealer  registration  with  the 
Commission,  certain  SROs.  and  all  of 
the  states.  In  order  to  keep  pace  with 
advancements  in  information  imaging 
and  transmission,  the  NASD  recently 
has  initiated  a  comprehensive  plan  to 
overhaul  the  CRD  system.  Under  this 
plan,  the  CRD  system  will  be  expanded 
beyond  its  principal  function  of 
facilitating  broker-dealer  registration  to 
enhance  its  regulatory  use  by  the 
Commission,  SROs,  and  state  securities 
regulators.  Among  other  things,  the 
redesigned  CRD  system  will  allow 


I  17  CFR  249.501 

- 15  Ll.S.C.  §8  78a  et  spq  Form  BIJ  w.is  !..st 
amended  in  Securities  Exchange  Act  Release  No. 
J1398  (Nov.  4,  1992),  57  KR  53201.  Form  BD  also 
is  used  by  the  N.^SD  and  all  of  the  sl.ites. 

'In  Securities  Exchange  .\cl  Re'.-ase  No.  lli.bO 
(Dec.  28.  1992).  58  FR  11  (•1992  Release"),  the 
Connmission.  as  part  of  its  ongoir.g  effort  to  redut  e 
the  costs  as.sociated  with  broker-deoler  regislr.ition, 
joined  the  CRD  system  and  adopted  amendments  to 
the  broker-dealer  registration  process  The  1992 
amendments  required,  among  other  things,  that  a.i 
broker-dealers,  including  government  securities 
broker-dealers,  applying  for  registration  with  the 
Commission  on  or  after  January  25.  1993.  file  Form 
BD  with  the  CRD. 

Direct  participation  in  the  CRD  system  has 
improved  the  efficiency  of  the  registration  process 
by  creating  a  comprehensive,  centralized  database 
of  all  registrants,  and  by  giving  the  Conimission 
more  inrunediate  access  to  current  data  in  broker- 
dealer  filings.  In  addition,  the  new  system  has 
resulted  in  cost  savings  to  registrants,  who  no 
longer  are  required  to  make  multiple  filings  with 
the  Commission,  certain  self-regulatory 
organizations  ("SRCs").  and  state  regulators.  Sn- 
1992Release,  at  58FR  11. 

If  the  Commission  adopts  the  amendments  to 
Form  BD.  the  Commission,  at  the  same  lime,  will 
adopt  technical  amendments  to  the  registration 
rules  to  remove  obsolete  instructions.  For  example. 
Commission  Rules  15b3-l  (17  CFR  240.15b3Tl)  and 

15b6-l  (17  CFR  240.15b6-l)  currently  contain 
temporary  filing  instructions  for  the  CRD  that  are 
obsolete  and  will  be  removed. 


federal  and  state  securities  regulators  to 
customize  regulatory  queries  and 
reports.  In  addition,  the  redesigned  CRD 
system  ultimately  is  intended  to  enable 
broker-dealers  and  their  associated 
persons  to  file  Form  BD  and  Form  U- 
4  registration  information  with  the 
NASD  electronically  by  direct  link  wilh 
the  CRD  through  a  variety  of  methods, 
including  computer-to-computer 
interface,  network  access,  and  stanii.ird 
dial-up  access,^ 

To  allow  the  NASD  sufficient  time  to 
redesign  the  CRD  to  permit  securities 
regulators  to  efficiently  retrieve  relevant 
information  through  searches  by  subject 
category,  the  Commission  is  proposing 
several  amendments  to  Form  BD.  The 
proposed  amendments  are  intended  lo 
elicit  more  precise  information  from 
applicants  by  asking  more  specific 
questions  about  an  applicant's  busim-ss. 
While  the  proposed  amendments  would 
increase  the  number  of  questions  on  the 
Form,  the  Form  will  be  easier  for 
applicants  to  complete  because  the 
specificity  of  the  questions  will  ]pssi>n 
the  need  for  descriptive  textual 
information. 

For  instance,  as  discussed  further 
below,  the  proposed  amendments  to  tin" 
disclosure  section,  where  most  of  the 
changes  are  proposed  to  be  made,  wouKi 
provide  the  Commissioi;.  SROs.  and 
state  securities  regulators  with  betti  r 
information  about  a  registrant's 
disciplinary  history  by:  (D  grouping 
disciplinjry  information  into  reialetl 
categories  [e.g..  criminal  charges  and 
convictions);  and  (2)  customizing  ti.e 
.iccoinpanvius  Disclosure  Reportiiv.: 
Pages  C'DRPs")  used  to  di.si:lt)se  di'l.iii> 
of  the  disciplinary  history.  The  thanges 
to  the  disciplinary  .section  of  the  Form 
are  consistent  with  changes  to  the 
analogous  section  in  Form  11-4.  IJje 
uniform  form  for  registration  of 
associated  persons  of  a  broker-iie.i]er, 
which  have  been  approved  by  the  Norii! 
American  .Securities  Administrators 
Association.  Inc.  C-N-ASAA")  and  will 
be  considered  by  the  NASDs  Boiini  nf 
Governors."' 


'  Au  orcii:.fi  to  !:ie  NASD.  s<jl;wv,rf  wjll  li. 
ileveloued  to  support  off-line  perw.A  i  imijj-jM  i  -' 
firm  svsti'ni  entry  of  .ipplirAtion  inform.ition.  The 
new  (:RD  svstem  will  include  roninientsry  m  renn-- 
that  ran  be  attached  to  specific  items  to  prov;iie 
inforn.ation  lo  applicants  relaling  to  the  type  -n 
nature  of  the  information  being  requested. 
Clarifiiation  of  disclosure  informrtlion  aho  nidV  b<- 
included  with  these  commentary  screens,  incluiiiit; 
explanations  of  certain  terms. 

■  NAS.\A  approved  amendments  to  Form  I  -4  .-t 
the  1994  NAS.^A  Spring  Conference.  After  ll;i' 
NA.SD  Board  of  Governors  adopts  proposed 
amendments  to  Form  t'-4.  they  will  be  filed  witfi 
the  Commission  pursuant  to  Section  19(b)(2)  of  i.'vi- 
Exchange  Act  (15  tJ.S.C.  S  78slb)(2)t  and  R.jV  V<(- 
4  thereunder  117  CFR  2411  19b-4l. 


In  addition,  the  Commission  is 
proposing  new  items  to  Form  BD  to 
enhance  the  disclosure  with  respect  to 
U.S.  broker-dealers  that  have  foreign 
ouTiers,  broker-dealers  that  are  affiUated 
with  U.S.  or  foreign  banks,  and  broker- 
dealers  that  conduct  securities  activities 
on  the  premises  of  financial  institutions. 
Finally,  the  Commission  is  proposing 
several  technical  amendments  to  Form 
BD. 

The  amendments  proposed  by  the 
Commission  are  the  culmination  of 
discussions  between  the  staff  of  the 
Commission,  NASAA's  Forms  Revision 
Committee,  the  NASD,  the  New  York 
Stock  Exchange,  and  representatives  of 
the  securities  industry.  The  proposed 
amendments  are  discussed  below  in  the 
order  of  significance. 

II.  Proposed  Amendments  to  Form  BD 

A.  Disciplinary  History 

The  principal  changes  to  Form  BD 
concern  proposed  amendments  to 
current  Item  7.  This  item  requests 
information  about  the  disciplinary 
history  of  the  applicant  and  its  control 
affiliates,  including  information  relating 
to  statutory  disqualifications,*  other 
relevant  history,  and  the  applicant's 
financial  soundness.  Under  the 
proposed  amendments.  Item  7  will  be 
renumbered  as  Item  11.  Consistent  with 
proposed  changes  to  Form  U-4,  new 
Item  11  will  be  reorganized  to  group 
related  information  under  four  broad 
disclosure  categories:  criminal,  civil, 
regulatory,  and  financial.  For  example, 
in  the  criminal  disclosure  section,  the 
proposed  amendments  group  pending 
charges  and  final  convictions,  and 
separate  the  questions  relating  to 
felonies  and  misdemeanors  in  order  to 
elicit  more  precise  information  from 
applicants  and  to  facilitate  the  retrieval 


"Sections  15(b)(4)  and  15(b)(6)  of  the  Exchange 
Act  authorize  the  Commission  to  deny  registration 
to  a  broker-dealer  if  the  broker-dealer  or  an 
associated  person  of  the  broker-dealer  has  engaged 
in  the  activities  listed  in  those  sections.  15  U.S.C. 
§«)  780(b)(4)  and  (b)(6). 

Section  3(a)(39)  of  the  Exchange  Act  cross- 
references  the  activities  enumerated  in  Section 
15(b)(4)  (B),  (C),  (D).  (E).  and  (G).  Section  3(a)(39) 
generally  provides  that  a  per.son  is  subject  to  a 
"statutory  disqualification"  if.  among  other  things, 
that  person:  has  been  expelled  or  suspended  from 
membership  in  an  SRC  or  barred  or  suspended  from 
association  with  an  SRO  memtwn  has  had  his  or  her 
registration  or  association  denied  or  suspended  by 
the  Commission  or  other  appropriate  regulatory 
agency:  has  willfully  violated  the  federal  securities 
laws  or  aided,  abetted,  or  counselled  others  to  do 
so:  is  permanently  or  temporarily  enjoined  by  a 
court  from  acting  in  any  capacity  within  the 
securities  industry:  has  willfully  made  or  caused  lo 
be  made  a  false  or  misleading  slalemeni  of  material 
fact  in  filings  required  by  the  SROs:  or  has  been 
convicted  of  any  felonv  within  the  past  ten  years. 
^•■   J.S.C.  §78c(a)(39).' 


of  such  information  from  the  CRD.^ 
Moreover,  in  order  to  make  the  criminal 
history  disclosure  more  comprehensive 
and  complete,  mifitary  court 
convictions,  perjury,  and  conspiracy  to 
commit  certain  misdemeanor  offenses 
wrill  be  added  to  Items  llA  and  B.  At 
the  suggestion  of  NASAA,  settlement 
agreements  in  investment-related  civil 
actions  brought  against  the  applicant  or 
control  affiliate  by  a  state  or  foreign 
financial  regulatory  authority  will  be 
added  to  Item  llH(l). 

Currently,  disclosure  of  bankruptcy 
proceedings  has  no  time  limitation. 
Because  bankruptcy  is  not  a  basis  for 
statutory  disqualification  under 
Sections  3(a)(39)  and  15(b)(4)  of  the 
Exchange  Act,*  the  Commission  is 
proposing  to  require  disclosure  of 
bankruptcy  proceedings  in  Item  111(1) 
only  for  those  occurring  in  the  past  ten 
years.  Finally,  technical  amendments, 
such  as  revising  the  instructions  and 
renumbering  several  questions,  are 
proposed.' 

The  Commission  also  is  proposing 
amendments  to  the  corresponding  DRPs, 
which  are  required  to  be  completed 
when  an  applicant  answers  in  the 
affirmative  one  of  the  disciplinary 
questions.  Currently,  Form  BD  includes 


'Current  Item  7A(1)  asks  "in  the  past  ten  years, 
has  the  applicant  or  a  control  affiliate  t)een 
convicted  of  or  plead  guilty  or  nolo  contendere  ("no 
contest")  in  a  domestic  or  foreign  court  to:  (1)  a 
felony  or  misdemeanor  involving:  investment  or  an 
investment-related  business:  fraud,  false  statements, 
or  omissions:  wrongful  taking  of  property:  or 
bribery,  forgery,  counterfeiting,  or  extortion." 
Current  Item  7G  asks  about  pending  proceedings. 
New  Item  llA  would  ask  "in  the  past  ten  years  has 
the  applicant  or  a  control  affiliate:  (Ij  been 
convicted  of  or  plead  guilty  or  nolo  contendere  ("no 
contest")  in  a  domestic,  foreign  or  military  court  lo 
ahy  felony?:  and  (2)  been  charged  with  any  felony?" 
New  Item  llB  would  ask  "in  the  past  ten  years,  has 
the  applicant  or  a  control  affiliate:  (l)been 
convicted  of  or  plead  guilty  or  nolo  contendere  ( "no 
contest")  in  a  domestic,  foreign  or  military  court  to 
a  misdemeanor  involving:  investments  or  an 
investment-related  business,  or  any  fraud,  false 
statements  or  omissions,  wrongful  taking  of 
property,  britiery,  perjury,  forgery,  counterfeiting, 
extortion,  or  a  conspiracy  to  commit  any  of  these 
offenses?:  and  (2)  Ijeen  charged  with  a  misdemeanor 
specified  in  IIB(I)?" 

"  See  supra  note  6. 

^  Under  the  amendments,  current  Items  7B  (1 1  and 
(2)  are  proposed  Items  llHl  (a)  and  (b). 
respectively.  Also,  current  Item  7D(6)  will  be 
renumbered  as  proposed  Item  llF.  Item  7D(6) 
currently  requests  information  about  whether  the 
applicant  or  control  affiliate's  authorization  lo  act 
as  an  attorney  or  accountant  has  been  revoked  or 
suspended.  New  Item  IIF  will  add  federal 
contractor  licenses  to  this  question.  In  addition, 
information  requested  in  current  Item  7F.  relating 
to  whether  a  foreign  government,  court,  regulatory 
agency,  or  exchange  has  ever  entered  an  order 
against  the  applicant  or  control  affiliate  related  lo 
investments  or  fraud  not  previously  reported  in 
other  Item  7  questions,  has  been  incorporated  into 
other  questions  in  proposed  Item  11.  Finally. 
current  Items  7H.  71,  and  7J  are  proposed  as  Items 
111.  UK,  and  111,  respectively. 


one  generic  DRP  for  all  disciplinary 
history  questions.  The  proposed 
amendments  would  replace  the  single 
generic  DRP  with  several  customized 
DRPs  to  reflect  more  accurately  the 
different  classifications  of  disclosures 
that  are  required  to  be  reported  under 
proposed  Item  11.  For  example,  the 
proposed  Regulatory  DRP  will  contain 
specific  sections  that  inquire  into 
whether  the  applicant  is  or  has  been 
suspended  or  barred.  If  the  applicant 
answers  in  the  affirmative,  the  proposed 
DRP  requires  the  applicant  to  specif}' 
the  duration  and  capacity  affected  (e.g., 
general  securities  principal,  financial 
£md  operations  principal,  or  options 
trading)  by  the  suspension  or  bar. 
Moreover,  the  proposed  Regulatory 
DRP,  as  well  as  the  proposed  Criminal 
and  Civil  Judicial  DRPs,  group  together, 
under  the  same  part  and  on  the  same 
page,  final  and  pending  disciplinary' 
actions. 

Although  these  amendments  may 
increase  the  number  of  DRPs  to  be 
provided,  they  should  not  increase  the 
cost  and  burden  of  filing  Form  BD, 
unless  an  applicant  has  an  extensive 
disciplinary  history.  As  discussed 
above,  federal  and  state  securities 
regulators  will  have  greater  access  to 
enhanced  regulator}-  information 
maintained  in  the  CRD  system  and  will 
be  able  to  sort  and  retrieve  disciplinar\- 
information  by  category  on  a  more 
timely  and  specialized,  ad  hoc  basis.  In 
addition,  the  proposed  new  DRPs  arc 
largely  the  same  as  those  recently 
proposed  to  be  added  to  Form  U^  bv 
NASAA. 

B.  Bank  Securities  Activitirs 

In  recent  years,  banks  have  become 
increasingly  active  in  selling  securities 
to  the  public.'"  The  Commission 
believes  that  most  bank  sales  of 
securities  are  being  conducted  through 
registered  broker-dealers  that  are 
subsidiaries  or  affiliates  of  banks."  The 


'"  Sen  Testimony  of  Arthur  Levitt.  Chjiriiian.  l!.S. 
Securities  and  Exchange  Commission.  Concerning 
H.R.  3447  and  Related  Functional  Regulation 
Issues,  Before  the  Sutxrommittee  on 
Telecommunications  and  Finance  Committee  on 
Energy  and  Commerce.  U.S.  House  of 
Representatives.  April  14,  1994. 

"  Presently,  banks  can  structure  their  securitif-s 
sales  operations  in  a  numlier  of  different  wavs. 
First,  banks  may  engage  directly  in  selling 
activities,  outside  the  regulatory  framework 
established  for  broker-dealers  under  the  federo! 
securities  laws.  Second.  t>anks  may  conduct  sale» 
activities  through  subsidiaries  or  affiliates 
registered  wilh  the  Commission.  Finally,  t>anks  mas 
enter  into  contractual  arrangements  with 
unaffiliated  broker-dealers  (i.e.,  "networking"  or 
"kiosk"  arrangements),  whereby  the  registered 
broker-dealer  sells  securities  and  provides 
brokerage  services  to  bank  cu.stomers  on  (and  off) 

CnntinuHt 
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Commitsion.  however,  currently  does 
not  have  the  means  to  identify 
accurately  broker-dealers  affiliated  nvith 
U.S.  or  foreign  banks.  Accordingly,  in 
order  to  gather  information  that  may  be 
useful,  for  example,  in  evaluating  the 
scope  and  nature  of  bank  seciuities 
activitits,  and  in  conducting  an  effective 
inspection  program  of  broker-dealers 
selling  tecurities  on  behalf  of  banks,  the 
amend^aents  propose  adding  Item  lOB. 
Propo8«d  Item  lOB  will  elicit 
information  concerning  all  financial 
institutions  or  organizations,  including 
bank  httlding  companies,  that  control 
the  app^cant.  Specifically,  proposed 
Item  irtB  asks  whether  the  applicant  is 
controlled,  directly  or  indirectly,  by  a 
bank  helding  company,  national  bank, 
state  member  bank  of  the  Federal 
Reserve  System,  state  non-member 
bank,  savings  bank  or  association,  credit 
union,  or  foreign  bank.  If  the  applicant 
answer^  in  the  affirmative,  the  applicant 
will  belrequired  to  cconplete  Section  II 
of  proposed  Schedule  D,'^  whidi 
requests  general  information  about  the 
finanoel  institution,  such  as  name,  type 
[e.g..  b^nk  holding  company),  and  ' 
business  address. 

If  the  proposed  amendments  to  Form 
BD  are  adopted,  the  Commission 
proposes  to  delete  these  questions  from 
Schedule  1  of  Form  X-17A-5.  the 
FOCU^  report.'^  Disclosure  on  Schedule 
I  is  required  oniy  at  the  end  of  each 
calendjr  year,  and,  unlike  the 
redesigned  CRD  system,  is  incapable  of 
being  t  ueried  and  sorted  by  special 
categoi  y. 

In  ac  dition  to  identifying  bank 
affiliati  id  broker-dealers,  the 
amend  nents  propose  adding  Item 
12Y(1)  which  is  intended  to  elicit 
inform  ition  concerning  securities 
activities  conducted  on  bank  premises 
by  thir  1-party  broker-dealers.'* 


UMI 


the  bank  s  premites  in  exchange  (or  8  penxniage  of 
tbe  coou  lussions  earned. 

"See  Iiscus»ion  infra  part  ni.B.l. 

"  In  S  icurities  Exchange  Act  Rele^ue  No.  31398 
(Nov.  4.  1992),  57  FR  53261.  the  Commission 
adopted  an  amendment  to  Schedule  1  of  Form  X- 
17A-5  ((  he  "FOCUS"  report)  to  require  registered 
broker-d  »lers  to  disclose  thefr  affiliations,  if  any, 
with  U.J .  banks.  Broker-dealers  aheady  were 
retiBirsd  to  disclose  their  affiliations  with  foreign 
banks. 

« See  ]fupra  note  1 1.  Revised  Item  12Y(2)  also 
would  aik  whether  tbe  applicant  has  entered  into 
a  networking  arrangement  with  an  insurance 
company  or  agency.  Insurance  companies 
increasiligly  are  selling  securities  wrthoirt 
registering  as  broker -dealers  onder  Section  15(a)  of 
the  Excllange  Act  through  networking 
arrangements.  New  Item  12Y(2)  is  proposed  to 
assist  the  Commission.  SROs.  and  state  securities 
regulators  in  conducting  an  effective  examination 
program  to  ensure  that  brok«r-deaiers  involved  in 
networtsngarratigainents  with  an  insurance 
compai^  or  agency  ue  complying  with  the  federal 
aecurifits  laws,  including  certain  conditions  set 


Specifically,  proposed  Item  12Y(1)  will 
require  an  applicant  to  indicate  whether 
it  is  involved  (or  will  be  involved)  in 
any  networking,  kiosk,  or  similar 
arrangement  with  a  bank,  savings  bank 
or  association,  or  credit  imion. 

C.  Broker-Dealer  Arrangements 

The  Commission  is  proposing 
revisions  to  Item  8  in  order  to  simplify 
and  clarify  the  question.  Item  8A 
currently  asks,  in  pertinent  part,  "does 
applicant  have  any  arrangements  with 
any  other  person,  firm  or  organization 
under  which:  (1)  any  of  the  accounts  or 
records  of  applicant  are  kept  or 
maintained  by  such  person,  firm  or 
organization;  or  (2)  the  funds  or 
securities  of  applicant  or  any  of  its 
custmners  are  held  or  maintained  by 
such  other  person,  firm  or 
organization."  Under  the  proposed 
amendments,  current  Items  8A  (1)  and 
(2)  will  be  revised  and  separated  out  as 
Items  8A,  8B.  and  8C.  Item  8A  will 
continue  to  inquire  about  arrangements 
to  maintain  books  and  records.  Items  8B 
and  C  will  ask  about  arrangements  to 
maintain  the  accounts,  funds,  or 
securities  of  the  applicant,  and  the 
accounts,  funds,  or  securities  of 
ct/sfomers  of  the  applicant, 
respectively." 

While  Item  8  contains  a  question  that 
asks  whether  the  applicant  is  an 
introducing  broker-dealer,  it  currently 
does  not  contain  the  same  question 
about  clearing  broker-dealers. 
Information  about  clearing  broker- 
dealers  is  important  for  regulatory 
purposes,  including  identifying  clearing 
broker-dealers  that  ^vill  be  responsible 
for  paying  certain  transaction  fees 
pursuant  to  Section  31  of  the  Exchange 
Act.'*  Accordingly,  new  Item  6  will  be 
added  to  ask  "does  applicant  hold  or 
maintain  any  funds  or  scicurities  or 
provideK:learing  services  for  any  other 
broker  or  dealer?" ''' 

D.  Instructions 

The  Commission  is  proposing  to  add 
to  the  filing  instructions  of  Form  BD  an 
"Explanation  of  Terms,"  containing 
definitions  of  the  following  words: 
charged,  order,  felony,  misdemeanor, 
found,  minor  rule  violatibn.  and 


enjoined. '«  The  definitions  contained  in 
this  section  are  intended  to  assist 
applicants  in  responding  to 
disciplinary-related  questions,  and  are 
consistent  xvith  the  definitions  recently 
proposed  to  be  added  to  Form  U-4  by 
NASAA. 

III.  Proposed  Amendments  to  the 
Schedules  to  Form  BD 

A.  Schedules  A.  B.  and  C— Direct  and 
Indirect  Ownership  Disclosure 

The  proposed  changes  revise 
Schedules  A.  B.  and  C  to  elicit  more 
relevant  and  accurate  information 
concerning  an  applicant  and  its  control 
affiliates.  Schedules  A.  B,  and  C 
currently  require  applicants  to  disclose 
the  identity  of  their  executive  officers, 
directors,  partners,  and  direct  and 
indirect  owners. "  In  response  to 


forth  in  staff  no-action  letters.  See,  e.g..  Letters 
re^rding:  FIMCO  Securities  Group,  Inc.  fjuly  16, 
1993):  Deha  First  Firutncinl  (Sept.  21 ,  1992);  and 
The  Wotper  ftoss  Corporotiort  (Del.  16,  1991). 

"These  items  also  have  been  reorganized  because 
acconnls  generally  are  associated  with  funds  and 
securities,  rather  than  with  records. 

»*15U.S.C.  §78ee. 

"Because  a  clearing  broker-dealer  naay  provide 
such  services  for  multiple  broker -deaiats,  details  of 
clearing  arrangements  would  not  be  requited  to  be 
provided  bv  the  clearing  broker-dealer  on  Schedule 
D. 


"The  propoM'd  definitions  are  set  out  below 
Charged  Being  accused  of  a  crime  in  a  fomrwl 
compUint.  infuimation.  or  indiclntent  (or 
i-quivalent  formal  charge). 

Order  A  written  directive  issued  pursuant  lo 
statutory  authority  and  procedures,  inclmling 
orders  of  dtmlal,  suspension,  or  revotalion;  doe*  not 
include  special  stipulations,  undertakings  or 
agreements  relating  lo  payments,  iimitaliotis  on 
activity  or  other  restrictions  unles«  they  are 
included  in  an  order. 

Felonv:  Includes  a  general  court  martial.  For 
jurisdictions  that  do  not  differenllale  between  a 
felony  or  misdemeanor,  a  felony  is  an  offcnse 
punishable  by  a  sentence  of  at  least  one  year 
imprisonmer.f  and/or  a  fine  of  at  least  $1,000. 

Misdenwanor:  Includes  a  special  court  martial. 
For  jurisdictions  that  do  not  different  iaie  between 
a  felony  or  misdemeanor,  a  misd«m««r)or  is  an 
offense  punishable  by  a  sentence  of  leu  than  one 
year  imprison.Ticnt  and/or  a  fine  of  less  than  Sl.OOO. 

Found-  Includes  adverse  final  actions,  iivluding 
consent  decrees  in  which  the  respondent  has 
neither  admitted  nor  denied  the  findings,  but  docs 
not  include  agreen-kents.  deficiency  letters, 
examination  reports,  memoranda  of  understanding, 
letters  or  caution,  adrooni.thments,  and  similar 
informal  resolutions  of  matters.  This  term  is 
discussed  in  Securities  Exchange  Act  Release  Na 
224tiB  (Sept.  26.  1985),  50  FR  418t)7 

MirtorRule  Violation:  A  violation  of  a  self- 
regulator)'  organization  rule  that  has  been 
designated  as  •'minor"  pursuant  to  a  plan  approved 
by  the  L'.S  Securities  and  Exchange  Commission.  A 
rule  violation  may  be  designated  as  "minor"  under 
a  plan  if  the  sanction  imposed  consists  of  a  fine  of 
S2,500  or  less,  and  if  the  sanctioned  person  does 
not  contest  the  fine.  This  term  is  discussed  in 
Securities  Exchange  .^ct  Release  No.  30958  {July  27 
1992).  57  FR  34028. 

Enjoined:  Includes  being  subiecl  to  a  mandatory 
infuoction,  prohibitory  iniunction,  preliminary 
injunction,  or  a  temporary  restraining  order. 

In  addition,  the  proposed  amendments  move 
current  definitions,  such  as  control  affiliate, 
investment  or  investment-related,  foseign  financial 
regulatory  authority,  and  proceeding  to  tbe  section 
containing  the  proposed  "Explanation  of  Tcmi.s." 

>*  Schedule  A  currently  requires  disclosure  of  all 
Tive  percent  owners.  Schedule  B  requires  disclosure 
of  all  twenty-Five  percent  owners  of  direct  owners, 
tfaeir  twenty-five  percent  owners,  and  each 
successive  twenty -five  percent  owner  of  a  Iwei^ty-  ' 
five  percent  ownw,  coittinuing  up  the  chain  of 
ownership  until  a  reporting  cooipany  is  reached. 
Similar  provisions  apply  to  limited  partners  that 


haightened  interest  in  national 
treatment  of  foreign  international 
markets,  including  foreign  ownership  of 
U.S.  broker-dealers.^o  the  Commission  is 
proposing  to  collect  on  Schedules  A,  B. 
and  C  information  concerning  foreign 
ovmership  of  U.S,  broker-dealers. 

In  some  instances,  because  of  their 
complex  organizational  structures,  U.S. 
applicants  may  not  know  or  may  not  be 
able  to  obtain  detailed  information 
regarding  remote  foreign  owners. 
Accordingly,  rather  than  require 
applicants  to  provide  on  Schedule  D 
detailed  information  concerning  their 
foreign  ovsTiers,  which  may  be 
unavailable  to  the  appUcant,  the 
Commission  is  proposing  to  require 
only  that  the  applicant  check  a  box  on 
Schedules  A  and  B  to  indicate  if  an 
owner  is  a  domestic  entity,  an  entity 
incorporated  or  domiciled  in  a  foreign 
country,  or  an  individual. 

B.  Other  Schedules 

1.  Schedule  D — Miscellaneous 
Disclosure 

The  proposed  amendments 
restructure  the  contents  and  increase  the 
specificity  of  the  information  required 
to  be  reported  on  Schedule  D,  which 
currently  requires  disclosure  of  details 
relating  to  Items  1C(2),  5,  7,  8,  9,  10, 
12Z,  and  13B.  Descriptions  of  events 
resulting  in  an  affirmative  answer  to 
these  Form  items  currently  are  set  forth 
in  free  form,  non-structured  text  in 
Schedule  D.^'  In  order  to  organize  this 
information  into  a  format  useful  for 
electronic  filing  and  retrieving. 
Schedule  D  will  be  revised  to  add 
separate  sections  for  each  Form  item 
that  requires  applicants  to  disclose 
details  of  an  event  or  occurrence.  For 
example,  an  applicant  providing  an 
affirmative  answer  to  Items  7  and  8, 
relating  to  introducing  and  clearing 
arrangements,  will  be  required  to 
complete  Section  IV  of  proposed 
Schedule  D.  Section  IV  will  require  the 


have  contributed  twenty-five  percent  or  more  of  a 
partnership's  capital.  Schedule  C  is  used  to  amend 
Schedules  A  and  B. 

^For  example,  the  Treasury  Department,  with 
the  assistance  of  the  Conunission,  prepares,  on  a 
periodic  basis,  a  study  for  Congress  entitled  the 
National  Treatment  Study:  Report  to  Congress  on 
Foreign  Government  Treatment  of  U.S.  Commercial 
Banking  and  Securities  Organizations  (Nov.  30. 
1990)  ("National  Treatment  Study").  This  report  is 
required  to  include  information  about  foreign 
ownership  of  U.S.  broker-dealers. 

In  recent  years,  a  growing  number  of  broker- 
dealers  with  foreign  owners  have  applied  for 
registration  in  the  United  States.  In  1990,  foreign 
persons  had  equity  interests  of  25  percent  or  more 
in  approximately  130  registered  broker-dealers.  See 
National  Treatment  Study  at  86. 

>■  For  example,  details  regarding  a  succession 
reported  under  Item  5  must  be  disclosed  on 
Schedule  D. 


applicant  to  include  the  clearing  or 
custodial  entity's  name,  business 
address,  CRD  number  (if  applicable), 
and  the  effective  and  termination  date  of 
the  arrangement, 

2.  Schedule  E— Branch  Office 
Disclosure 

The  proposed  amendments  would 
add  two  new  items  to  Schedule  E, 
which  requires  applicants  to  disclose 
information  regarding  all  business 
locations  apart  fi-om  the  applicant's 
main  office,  including  the  location  and 
name  of  the  supervisor  of  each  branch 
office,  and  any  closing  or  opening  of  an 
office.  The  Commission  is  proposing 
amendments  to  Schedule  E  that  are 
designed  to  elicit  information 
concerning  branch  offices  and  other 
business  locations  that  are  considered 
by  the  broker-dealer  to  be  franchised  22 
or  that  employ  a  significant  number  of 
independent  contractors  engaging  in 
securities  activities.^'  The  use  of 
fianchised  branch  offices  or  large 
numbers  of  independent  contractors 
raises  concerns  that  such  offices  may 
not  be  properly  supervised  and  may  be 
operating  outside  the  scope  of  federal 
and  state  securities  laws.^*  By 


"Typically,  in  a  franchise  arrangement,  the 
registered  broker-dealer  allows  the  franchised  office 
to  use  its  broker-dealer  registration  and  its  name  to 
conduct  a  securities  business  in  return  for  a 
percentage  of  the  commissions  and  fees  generated 
from  the  securities  transactions  executed  by  the 
franchised  office.  The  registered  broker-dealer 
generally  is  not  responsible  under  the  agreement  for 
paying  any  of  the  operating  expenses  of  the 
franchised  office,  including  licensing  fees  for 
registered  representatives. 

"The  designation  of  registered  representatives  as 
independent  contractors  has  no  effect  on  a  broker- 
dealer's  responsibilities  under  the  federal  securities 
laws,  including  Section  15(b)  of  the  Exchange  Act 
[15  U.S.C.  §  78o(b)l.  See.  e.g..  Letter  regarding  Titan 
Capital  Corporation  (Sept.  30,  1988);  and  Uollinger 
V.  Titan  Capital  Corp..  914  F.2d  1564,  1572-76  (9th 
Cir.  1990).  cert  denied.  111  S.Ct.  1621  (1991). 

-■•Section  15(a)  of  the  Exchange  Act  provides  that 
it  is  unlawful  for  a  broker  or  dealer  that  is  a  person 
other  than  a  natural  [lerson  to  use  the  means  of 
interstate  commerce  to  effect  transactions  in 
securities,  unless  such  broker  or  dealer  is  registered 
in  accordance  with  Section  15(b)  of  the  Exchange 
Act,  or  unless  an  exemption  applies.  The 
registration  requirements  of  Section  lS(a)(l)  of  the 
Exchange  Act  apply  only  to  brokerage  firms  or 
natural  persons  no<  associated  with  a  brokerage 
firm.  Natural  persons  associated  with  a  broker- 
dealer  are  not  required  to  register  separately  as 
broker-dealers. 

Section  3(a)(18)  of  the  Exchange  Act  defines 
"associated  person  of  a  broker  or  dealer"  in  relevant 
part  to  mean  "any  person  directly  or  indirectly 
controlling,  controlled  by.  or  under  conunon 
control  with  such  broker  or  dealer."  Thus,  under  a 
franchised  branch  office  arrangement,  where  the 
branch  manager  and  registered  representatives  are 
not  subject  to  the  supervisory  control  of  the 
registered  broker -dealer,  they  are  not  associated 
persons  of  such  broker-dealer,  and  accordingly  the 
franchised  branch  office  would  be  required  to 
register  separately  as  a  broker-dealer.  See  Roth  v. 
Securities  and  Exchange  Commission,  22  F.3d  1108 


identifying  and  monitoring  so-called 
fianchised  branch  offices  through 
disclosure  in  Schedule  E,  the 
Commission  and  the  SROs'  examination 
and  enforcement  fimctions  will  be 
enhanced. 

Accordingly,  the  proposed 
amendment  to  Item  10  in  Schedule  E 
will  ask  if  a  business  location  will 
operate  pursuant  to  a  written  agreement 
or  contract  (other  than  an  insurance 
agency  agreement) "  with  the  main 
office,  and  the  location:  (a)  assumes 
liability  for  its  own  expenses  or  has  its 
expenses  paid  by  a  party  other  than  the 
applicant;  (b)  has  primary  responsibility 
for  decisions  relating  to  the  employment 
and  remuneration  of  its  registered 
representatives;  (c)  deems  5%  or  more 
of  its  total  registered  representatives  to 
be  "independent  contractors  '  for  tax 
purposes;  or  (d)  engages  in  separate 
market  making  and/or  underwriting 
activities. 

In  addition,  the  amendments  to 
Schedule  E  propose  revisions  to  Item  5, 
which  will  require  an  applicant  to 
provide  the  name  of  the  financial 
institution  if  the  branch  office  or  other 
business  location  occupies  or  shares 
space  within  a  bank,  savings  bank  or 
association,  or  credit  union. 

rV.  Other  Proposed  Amendments 

In  addition  to  the  substantive 
amendments  to  Form  BD  discussed 
above,  the  Commission  is  proposing 
several  technical  amendments  to  the 
Form.  Item  1  will  be  revised  to 
expressly  inform  applicants  that  branch 
offices  and  other  business  locations 
from  which  an  applicant  may  be 
conducting  business  must  be  reported 
on  Schedule  E.  Also,  current  Items  12 
and  13,  concerning  government 
securities  activities,  will  become  a 
subset  of  SEC  registration  under  Item 
2.26  In  addition,  the  proposed 


(DC.  Cir.  1994).  Fed.Sec  L.  Rep.  198.206.  crrt. 
denied.  115  S.Ct.  575(1994)  (upholding  the 
Commission's  interpretation  of  Section  15(a)  of  the 
Exchange  Act  that  the  exclusion  from  registration 
for  associated  persons  of  a  broker-dealer  only 
applies  to  the  extent  associated  persons  act  within 
the  scope  of  their  employment  with  a  registered 
broker-dealer  and  are  subject  to  supervisory  control 
of  such  broker-dealer). 

^Proposed  hem  12Y(2)  relates  to  securities 
activities  of  broker-dealers  that  have  networking 
arrangements  with  an  insurance  company  or 
agency.  See  supra  note  14.  The  Commission 
requests  comment  on  whether  insurance  agency 
agreements  should  be  required  to  be  disclosed  in 
proposed  Item  10  of  Schedule  E. 

''Proposed  changes  to  Item  2  also  remove  the 
instruction  "if  any  registration,  license,  or 
membership  listed  is  of  a  restricted  nature,  explain 
fully  on  Schedule  D."  The  redesigned  CRD  system 
will  allow  the  Commission,  SROs,  and  states  to 
enter  directly  in  the  CRD  system  any  restrictions 
placed  on  an  applicant's  securities  business. 
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amendmenU  renumber  Item  3  as  Items 
3A  and  3B.  Proposed  Item  3A  adds 
limited  liability  companies  as  a  choice 
of  legal  form  of  organization  the 
applicant  may  select.  The  proposed 
changes  move  successor  identification 
and  effecjive  date  of  succession 
information  currently  in  Item  5  to 
Schedule  D.  Finally,  the  amendments 
propose  clarifying  changes  to  Item  6B, 
which  requests  disclosures  of  control 
persons  ♦f  the  appUcant." 

V.  RequflBt  for  Comment 

The  Commission  is  soUciting 
comment  on  whether  the  changes  to 
Form  BEJ  described  above  will  provide 
more  m^ingfiil  information  to  the 
Commis^on  and  other  securities 
regulatoBS  without  increasing  the 
regulatoBy  burden  on  broker-dealers. 
The  Contenission  further  requests 
commen^  on  each  of  the  changes  to  the 
Form.  Inl  particular,  the  Commission 
request  oomment  on  whether  the 
disclosure  of  bankruptcy  proceedings 
should  he  limited  to  ten  years  or  some 
other  peiiod  of  time,  and  whether 
proposed  Hem  lOB  (relating  to  bank 
affiliations)  covers  the  universe  of  bank- 
affiliated  broker-dealers.  The 
Commission  also  requests  comment  on 
the  definition  of  franchise  office  in 
Schedulfe  E.  Electronic  Ghng  of  Form  U- 
4  curren  :ly  is  in  the  planning  stages  and 
the  Com  mission  expects  that,  upon 
completi  on  of  the  redesign,  the  CRD 
system  ^so  will  have  the  capability  of 
accepting  electronic  filing  of  Form  BD. 
Thus,  th  s  system,  when  implemented, 
contemplates  full  electronic  fihng  of 
Form  U-^4  and  Form  BD.  As  noted 
above,  tie  NASD  will  ensure  that  all 
broker-<i  ealers  will  have  fiill  access  to 
electron  c  filing  faciHties.^*  The 
Commis  don  therefore  requests 
commrr  t  on  the  feasibility  of  electronic 
filing  of  Form  BD,  and  in  particular, 
whethei  electronic  filing  should  be 
mandatdry. 

VI.  Effei  live  Date 

The  C  onamission  anticipates  that  the 
propose  d  amendments  to  Form  BD  will 
not  became  effective  until  the 
redesigited  CRD  system  is  fully 
operational.  The  NASD,  which  will 
convert  lexisting  informatioD  to  a  new 
format  conforming  to  the  redesigned 
CRD  system,  currently  anticipates  that 
the  initial  phase  of  the  redesigned  CRD 
system  Will  become  operational  in  early 


1996.  Details  on  how  to  file  revised 
Form  BD,  if  adopted,  will  be  determined 
when  the  CRD  redesign  is  closer  to 
completion. 

Vn.  Effiects  on  Competition  and 
Regulatory  Flexibility  Act 
Considerations 

Sections  23(a)(2)  of  the  Exchange 
Act  2»  requires  the  Commission,  in 
adopting  rules  under  the  Exchange  Act, 
to  consider  the  anticompetitive  effects 
of  such  rules,  if  any.  and  to  balance  any 
anticompetitive  impact  against  the 
regulatory  benefits  gained  in  terms  of 
furthering  the  piupose  of  the  Exchange 
Act.  The  Commission  is  preliminarily  of 
the  view  that  the  proposed  amendments 
to  Form  BD  would  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Exchange  Act. 
The  Commission  requests  comment, 
however,  on  any  competitive  burdens 
that  might  result  from  adopticMi  of  the 
form  revisions  described  in  this  release. 

In  addition,  the  Conunission  has 
prepared  an  Initial  Regulatory 
Flexibility  Analysis  ("IRFA").  pursuant 
to  the  requirements  of  the  Regulatory 
Flexibility  Act.^o  regarding  the 
proposed  revisions  to  Form  BD.  The 
IRFA  indicates  that  the  proposed 
revisions  are  intended  to  respond  to 
design  updates  to  the  CRD  system  by 
expanding  it  to  serve  as  an  information 
resource  allowing  securities  regulators 
to  run  reports  and  retrieve  information 
through  searches  by  subject  category, 
and  by  enabling  registrants  to  file  Form 
BD  ftlectronically  writh  the  CRD  system. 
Thus,  adoption  of  the  proposed 
revisions  to  Form  BD  not  only  will 
provide  benefits  to  securities  regulators 
in  the  retrieval  of  information,  but  also 
will  ease  the  burden  of  registratiMi  by 
future  registrants.  The  IRFA  also 
indicates  that  the  proposed  revisions  to 
Form  BD  will  decrease  the  cost  and 
lessen  the  time  required  to  register  for 
small  broker-dealers  that  do  not  have  an 
extensive  disciplinary  history. 

In  addition,  me  IRFA  indicates  the 
proposed  revisions  ultimately  could 
impose  an  additional  one-time  reporting 
requirement  on  broker-dealers.  The 
burden  of  this  one-lime  reporting 
requirement,  however,  will  fall  only  on 
those  broker-dealers  that  have  an 
extensive  disciplinary  history.  Finally, 
because  the  proposed  amendments 
generally  are  intended  to  lessen  the 


burden  of  registration,  the  IRFA  further 
indicates  that  small  broker-dealers  will 
be  affected  in  the  same  maimer  as  other 
registrants.  Thus,  exempting  small 
broker-dealers  from  Form  BD 
disclosiu^s  will  be  unwarranted. 

A  copy  of  the  IRFA  may  be  obtained 
from  Terry  R.  Young,  Attorney,  Office  of 
Chief  Counsel,  Division  of  Market 
Regulation.  Securities  and  Exchange 
Conunission,  450  Fifth  Street,  N.W., 
Mail  Stop  7-10,  Washington,  D.C 
20549,  (202)  942-0073. 

Vm.  Statutory  Basis 

15  U.S.C  §§  78o,  78q.  78w. 

List  of  Subjects  in  17  CFR  Part  249 

Reporting  and  recordkeeping 
requirements.  Securities,  Broker- 
Dealers. 

For  the  reasons  set  out  in  the 
preamble,  the  commission  is  proposing 
to  amend  Title  17,  Chapter  II.  Part  249 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  24&-FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  249 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C  78a.  et  seq.,  unless 
otherwise  noted; 

•  »         *  *         • 

2.  By  revising  Form  BD  (referenced  in 
§  249.501)  to  read  as  set  forth  below: 

Note:  Form  BD  does  not  and  the  revision 
will  not  appear  in  the  Code  of  Federal 
Regulations.  The  proposed  revised  Form  BD 
is  attached  as  Appendix  I  to  this  document. 

3.  By  amending  Schedule  I  to  Form 
X_i7A-5  (referenced  in  §  249.617)  by 
removing  Specific  Instructions  19a,  b  & 
c  and  Question  19,  redesignating 
Questions  20  through  24  as  Questions 
19  through  23,  and  revising  newly 
designated  Question  19  to  read  as 
follows: 

Form  X-17A-5 

•  *        •         *         * 

Schedule  I 

•  •        •         *         * 

19.  Respondent  is  an  affiliate  or 
subsidiary  of  a  foreign  broker-dealer 

By  the  Commission. 
Dated:  January  12, 1995. 
Margaret  H.  McFariand. 

Deputy  St'cn'tary. 

BNJJN6  COOC  M1»-«t-P 


"Tin  waendmcDts  propose  to  renumber  cutienl 
hem  SB  a«  hem  9B  and  make  explicit  thai 
diKiosuii  of  flnancing  tiirough  public  offerings, 
credit  obi  lined  in  tbe  ordinary  course  of  business, 
or  a  satiti  ictory  sabordinetion  sgraement,  as 


defioed  under  Rule  lSc3-t  of  tbe  Excbangc  Act  |17 
CFK  240.15c3-li.  is  unnecessary. 

2*  Tbe  NASD  will  provide  access  to  electronic 
Biii^  ihrongh  terminals  simI  other  mean*.  See  supra 
note  4  and  accompanying  text. 


»15U.S.CS78v»ta)t2). 

>*»U.S£.§603(taao). 
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IHSTKUCTIOHS  FOR  FOM  B 

*  (Paper  filings  only) 


Appendix  1 


l^xlitina  --   By  law,    the  applicant  aust  update  the  Form  BO   information  t>y  sutnittins  aaenckients  t^^tnevtr   the   inforaatien  on  file 
becoaes   inaccurate  or   incoaptete  for  any  reason.     Complete  all   anended  pages   in  full   and,   except  for  Schedute  C,  circle  ttie 
mmbtr  of  the  itca  teinf  rtianged. 


2.      Contact  Ffrliri 

infomation,   co 

3. 


-  Tlie  individual  listed  on  page  1  as  the  contact  ei^oyee  aust  be  autboriied  to  receive  all  ca^KarKe 
ticatiens,  and  aailings  and  be  responsible  for  disseainatinc  it  within  the  applicant's  organization. 


o  Attach  an  Esecution  Page  iPage  1)  with  original  aanual  signatures  to  the  initial  Fora  ID  filing  and  cacti  aaerstnnt  to  the 
fora.  Aaen^Mnts  to  Schedules  C,  0  and  the  DBPs  also  mjsi  be  acconpanied  t>y  an  Execution  Page  (Page  1).  Schedules  A  >  ■ 
are  aatndtd  by  filing  Schedule  C. 

o  Type  all  inforaation. 

o  Cive  the  nme  of  the  broker-dealer  artS  date  on  each  page. 

o  Use  only  the  current  version  of  Fora  BO  and  its  Schedules  or  a  reproduction  of  thea. 

4.  Schedules  A.  ■  mi  C  -•   File  Schedules  A  and  8  only  with  initial  applications  for  registration.  Use  Schedule  C  to  ifxlate 
Schedules  A  and  B.  Individual*  not  rehired  to  file  a  Fera  U-4  (individual  registration)  with  the  Central  Icgistration 
Depository  (CRD)  Mho  ere  listad  on  Schedules  A,B,  or  C  attt  attach  page  2  of  For*  U-4.  The  applicant  ty-oker- dealer  aust  be 
listed  in  Fora  l>-4  Itea  2QA  or  2(M.  Signatures  are  not  required. 

5.  SdMAKc  0  --  Schedule  0  provide*  additional  space  for  explaining  answers  to  Itca  1.C.<2)  ,  mi   "yes"  arwwcrs  to  Itea* 

S,  7,  8,  9,  to,  t2,  and  13  to  Fora  BD,  but  not  for  continuing  Schedules  A,  B  or  C.  To  continue  Schedules  A,  B  or  C.  use 
copies  of  the  Schedule  being  continued 

6.  Oiscloeurc  Reporting  Page  (DIP)  --  All  infomation  relating  to  an  event  reportable  tnjer  ItcB  11  aust  be  provided  on  tlM 
appropriate  DRP  (BO).  ApplicarM  aay  suDait  a  partially  ceapleted  ORP  (BD)  (as  specified  in  the  DRP)  only  if  the  applicarM  or 
control  affiliate  for  whoa  the  DRP  (BO)  is  being  filed  has  subaitted  a  fully  C9a«>letcd  ORP  (BO)  (in  connection  with  another 
Fora  BO  filing)  or  a  DRP  (U-4)  (in  connection  with  a  Fora  U-4  filing)  relet ir«g  to  the  occurrence  of  the  saae  event  to  the 
Central  Registration  D«pe*itory  (CRO)  systea  of  the  HASO.  In  such  cases,  this  fully  coapletcd  ORP  (BO)  or  ORP  (U-4)  autt  be 
attached  to  the  applicant's  ORP  <BD). 


7. 


Schedule  E  --  Brarwh  offices  or  other  business  locations  «at  be  reported  on  Schedule  £.  Schedule  E 

without  an  execution 


aaentaents  aay  be  akAaitted 


Sim  Hint  Seeuritic*  Activities 


A.  Broker -dealers  registered  or  applicants  applying  for  registration  irtter   Section  1S(b)  or  1S8  of  the  Exchange  Act  that 

conduct  (or  intend  to  conduct)  a  govemnent  securities  business  in  addition  to  other  l>roker- dealer  activities  (if  any)  aust 
file  a  notice  on  Fora  BO  by  answering  "yes"  to  Itea  2.B. 

B.  Section  tSC  of  the  Securities  Exchartge  Act  of  1934  requires  sole  goverment  securities  broker-dealers  to  register  with  the 
SEC.  To  do  so,  use  F«r«  BO  and  answer  "yes"  to  Itea  2.C.  if  conducting  only  a  govemaent  securities  business. 

C.  Broker-dealers  registered  inder  Section  15(b}  or  15B  of  the  Exchange  Act  that  cease  to  conduct  a  govemaent  securities 
business  aust  file  notice  when  ceasing  their  activities  in  govemaent  securities.  To  do  so,  file  an  aaemtwnt  to  Fora  BO 
and  ansaer  "yes"  t«  turn  2.0. 

Mote:  Broker -dealers  registered  under  Section  tSC  aay  register  under  Section  15(b)  by  filing  an  — tndntnt  to  Fora  BO  end 
enswering  •■yes"  to  Itea*  2.A  and  2.0.  iy  doing  so.  applicant  expressly  censents  to  withdrawal  of  applicant's 
registration  vaider  IX  of  the  Eachange  Act. 

9.  Federal  Inforaation  Lea  and  Rc^ircaertts  --  The  Securities  Exchange  Act  of  1934,  Sections  IS,  ISC,  17(a)  and  23(a),  authorize 
the  SEC  to  collect  tkt  inforaation  on  this  fora  froa  applicants  for  registration  as  a  broker  or  deeler  (and  persons  associated 
with  applicants).  The  inferaation  is  used  for  regulatory  purposes,  including  deciding  t*ether  to  grant  registration.  The  SK 
aaintains  files  of  the  inforaation  on  this  fora  and  makes  it  publicly  available.  (My  the  Social  Security  IMR)or  inforaation. 
which  aids  in  identifying  the  applicant,  is  voluntary. 

*   Instructions  for  electronic  filings  Mill  be  tncorporated  as  soon  as  tite  CRO  systea  is  fully  redesigned. 
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1. 


JMI 


o    Applicant 
rol   - 


o    Cone 

of    lecuritiM,  by  contract 


exc  :ut 


nor  ! 
sec  I 
nor  ( 

o     Jur 


sec(irities;  or  (iii)  in  the  case 
of  the  capital,   is  presided 


gov  errwent 


Pe-lson  --  An  individual,  partnership,  corporation,  trust,  or  other  organization. 

Stif-regul.tory  organization  --  Any  national  securities  or  con^odities  exch«,ge  or  registered  securities  association,  or 

res  istered  clearing  agency. 


FOR  n^mSES  Of   item  11  AMD  the  CDBBESPOBIHG  disclosure  BEPORTIBC  PACE  {0«P) 

J       ,     XA-,-   ^  *  .^...nn  n..M4  in  I t«s  1  A      9    Or  in  Schedules  A.  B  or  C  as  control  persons  or  any  other  individual 

o    control  •"V''«V,VH*r'ltl^oT^irJtlTcontro'ls     is  .iier  c^«^  c«;,trol  with,  or  is  controlled  by,   the  applicant, 
ncLrn;".^'^u  r^t'^^  ex  S^  pe'oS  a^inistrative',  su^rt  or  similar  functions,  or  who, 

^J^l^s^  titirperforTno  executive  duties  or  have  no  senior  policy  making  authority. 

nsurance,  or  real  estate  (including. 


nvestment 


1 
butt 


ass  DC 


o     Imiolved  --  Doing  an  act  or  aiding,  abetting,  coi»iseling,  ccmnanding, 
supervise  another  in  doing  an  act. 


0    Fore 

foije 

re 

wh 


;:;t  0?        e^-r^i^l     o  y  or;;;  n  lo;  «;ow;r;d'by  a  foreign  goverr^ent  to  a*inister  or  enforce  its  laws 
l^LSlati"  of  t^st^t  o?  investmentT^lated  activities;  and  (3)  a  «**ership  organization,  a  function  of 


ign  financial  regulatory  authority 
ign  equivalf 
lating  to  the  regul 
h  is  to  regulate  the  participation  of  its  mentoers 

no  --  Includes  a  formal  a*iinistrative  or  civil  action     litiated  by  a  goverrwental  agency,  self-regulatory 
niza^on  or^ollT^  finm^i.l  regulatory  authority,  a  felony  criminal   indictment  or  informat.on  (or  equiy.lent^formal 


Pr«  ceed 


o    Ch 
c 


or 
ac 

o    Fe 
fe 


O     M 

rt- 
t 


0     M 

a 
il 
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EXPLANATION  OF  TERNS 

The  broker-dealer  applying  on  or  amending  this  form. 


to  direct  the  management  or  policies  of  a  company,  whether  through  ownership 


The  power,  ''^^^'^  ^^l^l^'%';,;-'^^\,i,;V6^r^,or.   general  partner  or  officer  exercising 


itive  responsibility  (or  having  similar  status  or  functions);  (ii)  dire, 
of  a  class  of  a  voting  security  or  has  the  power  to  sell  or  direct  the 


directly  or  indirectly  has  the  right  to  vote  25X  or 


sale  of  25X  or  more  of  a  class  of  voting 


of  a  partnership,  has  the  right  to  receive  upon  dissolution,  or  has  contributed,  25X  or 
to  control  that  conpany.  (This  definition  is  used  solely  for  the  purpose  of  Form  BD.) 


sdiction  --  A  state,  the  District  of  ColiJifcia,  the  Connonwealth  of  Puerto  Rico, 
regulatory  biady  thereof. 


or  any  subdivision  or  non-federal 


,.r  if«,»eriii»nt- related  -•  Pertaining  to  securities,  conmodities,  banking,  1 
not  limi  .i^o!^t  nS  ir^  bein^  issoc?2ted  with  a  broker -dealer,  issuer,  a«iicip.l  securities  *•^^,  9°-«^'**"^ 
,^tiel  brSer  ir  ^alSr,  invest-^t  c»,pany,  investment  adviser,  futures  sponsor,  bank,  or  savings  and  loan 
i at  ion). 

inducing,  conspiring  with  or  failing  reasonably  to 


--  Includes  (1)  a  foreign  securities  authority;  (2)  other  governnental  body  or 


the  activities  listed  above. 


or^i 

ch 

inijest 

eqi 


'■ger"ora'«isdei;«Inor  criminal  information  (or  equivalent  formal  charge).  Does  not  inclv^  other  ^i^ij^^^^is":""' 
V"'   "'  "  "■•">•*  ^^ ,  ._  ^^_  _u,._,«  ^t   .  4ni-mM\   rriminal  indictment  or  information  (or 


igations,  or  arrests  or  similar  charges  effected  in  the  absence  of  a  formal  erimi 

ivBlent  formal  charge). 


information,  or  indictment  (or  equivalent  formal  charge). 


Orle 


rged  --  Being  accused  of  a  crime  in  a  formal  complaint. 

r  -  A  written  directive  issued  pursuant  to  statutory  authority  and  procedures,  including  orders  »^  ,*";»/•  ^fP'"*' °"' 
r^ati^;  does  not  include  special  stipulations.  »«Jertakings  or  agreements  relating  to  payments,  limitations  on 
ivity  or  other  restrictions  unless  they  are  included  in  an  order. 


ony  --  Includes  a  general  court  martial 
ony  is  an  offense  punishable  by  a  sentence 


h»n 


For  jurisdictions  that  do  not  differentiate  between  a  felony  or, misdemeanor,  a 
■  of  at  least  one  year  imprisonment  and/or  a  fine  of  at  least  »1,000. 

Idemeanor  -  Incites  a  special  court  martial.  For  jurisdictions  that  do  not  differentiate  between  a  felony  or 
id««ar>or,  a  misdemeanor  is  an  offense  punishable  by  a  sentence  of  less  than  one  year  imprisonment  and/or  a  fine  of  less 
SI, 003. 

includes  adverse  final  actions,  including  consent  decrees  in  which  the  respondent  ""  '*'^5*^2*'"•^  "°'  f!"!!^,' 
findings,  but  does  not  include  agreements,  deficiency  letters,  examination  reports,  memoranda  of  understanding,  letters 
caution,  a<*nonishments,  and  similar  informal  resolutions  of  matters. 

ihor  Rule  Violation  -  A  violation  of  a  self- regulatory  organization  rule  that  has  been  designated  as  ••minor"  P^^s^^nt  to 
7an  .proved  by  the  U.S.  Securities  and  Exchange  C<««ission.  A  rule  violation  may  be  designated  as  "minor"  under  a  plan 
^  i^ed  consists  of  a  fine  of  $2,500  or  less,  a-»d  if  the  sanctioned  person  does  not  contest  the  f)"*- 

appropriate  self-reguUtory  organization  to  determine  if  a  particular  rule  violation  has  been  designated  as 
•fiinor"  for  these  purposes). 

Enjoined  --  Includes  being  subject  to  a  nendetory  injunction,  prohibitory  injunction,  preliminary  injunetisn,  or  a  temporary 
straining  order. 


Fo^ 

the 
of 
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i  FORM  BD 

i         PAGE  1 

I      (Ejiecuiion  Page) 


UTiflFORM  ArPUCATICN  FOR  BJiOKER-DEALEh  REGib TRATION 


OFFICIAL  USE      iSSi! 


Date; 


SEC  File  No.:  8- . 


Firm  CRD  No.; . 


WARNING:    FaUure  \»  keep  this  torn  current  and  to  «e  accurate  supownieniaor  ffitonriawm  on  a  bmeiy  Dasa.  o.  me  :a^e  w  Keep  xanrn'oxil 

and  records  or  omenwsa  to  comtXy  witfi  »he  provisions  of  law  applying  »  me  conoucl  of  business  as  a  Oroker-Ceaier  would  MOaie  •>« 

Federal  securties  laws  and  fr«  laws  ol  the  |unso«ions  ana  may  resun  tfi  o«ap«inafy.  aortiimstrajve.  «>,unchve  o,  cntnnai  acMn 

INTENTIONAL  MISSTATEMENTS  OR  OMISSIONS  OF  FACTS  MAY  CONSTITUTE  CRIMINAL  VIOLATIONS. 


D 


APPUCATION 


n 


AME^4DMENT 


1 .   Exact  name,  principal  business  address,  mailing  acJdress,  if  ditterent.  and  telephone  numtier  o(  apptica.Tt: 
A.  Full  name  oi  applicant  (if  sole  propfielor.  state  last  (irst  and  middle  name): 


B.   IRS  Empl.  IdenL  Ho.: 


C.  ( 1 )    Name  under  which  broker-dealer  business  pnrr.anly  is  conoucted.  it  dtftereni  Jrom  ttem  1  A. 


(2)   Ust  on  Schedule  D  Page  1  any  other  name  by  which  the  firm  conducts  Justness  and  vrhere  rt  is  used. 
D.  If  this  filing  makes  a  name  changeon  behalf  of  the  applicant,  enter  the  previous  name  and  specify  whether  t^.e  name  change  is  o4 
the;   LJapplicant  name  (1A)  or  □  business  name  (1C); 


(Piease  cfieck  above.) 


E.   Firm  mam  add.'ess;  (Do  not  use  a  P.O.  Box) 


(NumMr  and  Ssivaq 


lC*y) 


t^4>.4.Htn:ai  Cao*l 


Branch  offices  or  other  business  locations  must  be  repofted  on  Schedule  E. 
F.   Mailing  address,  if  different: 


G.  Business  Telephone  Number 


|A/«iCai»l  0 

H.  Contact  Employee 


IWMCoaal 


jTm^ttynm  n^x-vh'; 


EXECUTION: 

For  the  purposes  of  complying  with  the  laws  of  the  S!ate(s)  designated  m  Horn  2  retabng  to  erther  the  ofter  or  sal«  oi  securrties  or  commoditiaj 
the  undersigned  and  applicani  hereby  c«»>»y  that  the  appticani  is  in  comptianco  v«ih  aopncabte  state  surety  bondmq  reouirem«nt>  and 
inevocaWy  appomt  the  adm««trator  of  each  o(  those  State(s)  or  such  other  person  designated  by  taw.  and  tl>e  succewors  m  su<^  oMte.. 
attorney  tor  the  applicant  in  saKl  S<at8<s)  i^mo  whom  may  be  served  any  notice,  process,  or  pteadKvi  ,n  any  action  or  proce«Sng  agairnt^ 
appticant  ansmg  out  of  or  m  connection  wUh  the  offer  or  sale  of  securities  or  commoorties.  or  out  ol  t  violator,  or  aileged  vwlaowi  iTme  taws 
0  those  SUte(s>.  and  the  appticant  hereby  oinsems  that  any  such  action  or  proceeding  aga^^  th  j  ^Kant  may  be  comrrienced  «  any  oowt 
of  competent  |unsds*on  and  proper  venue  within  said  State(s)  by  service  of  process  upon  said  ap^xsiniee  w-ih  ttie  same  effect  as  .t  acxMam 
were  a  resident  m  said  State(s)  and  had  lawtulty  been  sanded  with  process  m  said  State(s).  -»v->— 

The  applicant  consents  that  service  of  any  civil  action  brought  by  or  notice  of  any  proceeding  tMtora  the  Securities  and  Exchanoe  Comnwsiof^ 
Of  any  self-regutatory  organization  in  connection  with  the  applicants  broker-deater  acbv*es.  or  ot  any  appHcation  to'  a  prot^ct^  decree  Sled 
by  the  Secunties  Investor  Protection  Corporation,  may  be  given  by  registered  or  certified  mail  or  corfinned  telegram  to  the  apr-canrs  scntact 
employee  at  the  ma-n  address,  or  maiing  address  if  different,  given  in  Items  IE  and  IF. 

The  undersgned.  being  first  duly  swom.  deposes  and  says  that  ha^she  has  executed  this  form  on  behalf  of.  and  w.th  the  aut-Sortv  ot  sad 
applicant.  The  undersigned  and  appfcam  represert  that  the  intormation  and  statements  contained  herein,  including  exhibits  aitach^  hweta. 
and  other  infonnation  tiled  herewith.  a«  of  which  are  made  a  part  hereof,  are  current,  true  and  complete.  The  unc:ers)Q.Ted  and  <-^:Ci«  i'jr***' 
represent  that  to  the  extent  any  information  previously  submMed  is  not  amended  such  mtormat^n  is  currenBy  accurate  and  ccr-    1 1 


By:  

&gnaiure  ana  Titia 

Subscribed  and  swom  tjetore  me  ^his . 
My  Conrtmission  expires  


NanaolAfvtidanl 


I  Nam* 


dayol 


bv 


"waryPucnc 


County  o( 


Statei 


This  page  must  always  be  completed  In  tutt  with  originat.  manual  signatum  t-nd  -ctsrizMicn' 

To  amend,  cfccte  Items  ttaing  amend6<i.  AftlM  notary  stamp  or  sea/  wnerv  3cpl,cat)le. 
DO  NOT  WRITE  BELOW  THIS  LINE  -  FOR  OFFICIAL  USE  ON'  Y 
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AOQicar.ti'ia.'  e: 


Date: 


Finn  CRD  No.: 


OFFICIAL  USE 


lii(iicate  by  checking  the  appropnate  box(es)  each  govenunentai  authont\-,  organizauon.  or  junsdjcuon  in 
^^  kich  the  applicant  is  registered  or  registering  as  a  broker-dealer  


J 
It) 


4__:   SECURITIES  AND  EXCHANGE  COMMISSION 

I  'you  have  checked  the  SEC  box.  please  answer  Items  2  A  through  2D  below 

2  A  Is  applicant  registered  or  registering  as  a  broker-dealer  under  Section  1 5(b)  or  Secuon  1 5B  of  the  Secunues 

Exchange  Act  of  19347 
B  Is  applicant  registered  or  registering  as  a  broker-dealer  under  Secuon  1  Sfb)  or  Secuon  1  SB  of  the  Secunues 

Exchange  Act  of  1 934  and  also  acung  or  intending  to  act  as  a  government  sectinucs  broker  or  dealer'' 
C  Is  apphcant  regisJered  or  registcnng  solely  as  a  govetronent  secunues  broker  or  dealer  under  Section  1 5C  ol 

the  Secunues  Exchange  Act  of  1934'' 

(Do  not  answer  "Yes"  to  2.C  if  applicant  answered  "Yes"  to  Item  2.A  or  Item  2.8) 
2jD  Is  applicaiu  ceasing  its  acuvities  as  a  govemmeni  secunues  broker  or  dealer? 

(If  ipplicaiH  answers  "Yes"  to  Item  2.A  and  2.D.  applicant  expressly  consents  to  the  withdrawal  of  applicant's 

registrauon  as  a  government  secunues  broker  or  dealer  under  Secuon  ISC  of  the  Secunties  Exchange  Act  of 

1934  See  "Insmicuons" ) 


n 


NO 

a 
a 


a  a 
LCLOJ 


O  OttMr(ap«ify). 


3.  A.  Indkate  legal  status  o(  apptaant 

0  Cofporation         O  Sola  Propriatorship 

1  1  Partnership  O  Umtad  UablMy  Compwiy 
B.  Indicate  date  and  plaoa  appicani  otitainad  Ka  lagai  alalua  (i.e.,  slate  or  country  wtwa  iiicmpoiated.  w^iare  partnaraNp 

agranment  was  fitad,  or  wttara  applicant  entity  was  fomtad): 

Sta^fCoumry  ot  tormabon; Om»  o( 


I                                                                                                amnNVnVo 
(Se^ecU«Aanajfapt)lk:»t>l».Sehedut»BmuslbecomplM0daapartotaMMUafif>^^ 
mual  be  providBd  on  Scheduh  C.)  , 


4.   If  sopocart  a  a  sola  propnolor,  stale  fufl  raaKtance  address  and  Social  Sacunty  Number. 
Soaai  S#cumy  Number  _  _ 


S^ 


5.  Isi^ipliCantatthatimaolthlaWjngBuccaadhiotothabuainaasofacurranHyfagiataredbfOkar-daalar? 

Do  not  teport  prwnM  mjooaa$ionM  Minmdy  nportmi  on  Rym  80. 

(tf  "Yea".  convio»  appropriatt  itanm  on  Schadul9  D.i 


6.  Does  aoplicant  hoM  or  mavitain  any  funds  or  securitiaa  or  prowida  daaring  aarvioaa  tor  any  oltiar  tnliar  or  daalar?. 


7.   Does  applicant  refer  or  inlroduoa  cuskmart  to  any  oOver  tnkar  or  dealer? 
(// 'Yes'.  corrpMs  approprtata  items  on  SchedUa  O.^ 


8.   DoesapplKanthWMany  arrangement  with  any  other  person,  firm,  or  organization  under  «Moh: 

A.  any  bodu  or  records  of  applicant  are  kept  or  mantained  by  such  other  paraon,8rm  or  orgmzaHon?. 


a  acc»unts.  funds,  or  securittea  of  the  appicani  are  held  or  maintained  by  such  ottwr  paraon.  firni.  or  organization?. 

C.  acx»unts,  tutxis.  or  sacuntlea  o<  cuslomara  o<  the  applicant  an  held  or  maintained  by  auch  other  paraon.  (km  or 
organization? 


D  D 


D  a 


n  D 


D  D 
n  D 


fbrpurposae  0/ &&  and  AC.,  do  nof  <ne*jdla  a  ban«r  or  aatWactory  ooriM  toeatton  as  dMInad  M  para^^ 
iSep-aunOarthaSacurHlm  Ejohanga  Act  0(1834.  (17  CFB24a1Se3-3.) 

(tf  ^aa"  to  any  oaH  ot  Itam  e.  oomoteta  aooroortaia  Itama  on  Sehmrhiim  n  ) 
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FORM  DD  i   Appticam  Name. 

OFFICIAL  USE 

VOtt  . 

PAGE  3           nsTP 

C.rm  r.RD  Nn 

PEV.  I'^Ji 

-1 

9.   Does  any  person  not  nanned  in  Item  i  or  Schedules  A,  B,  or  C.  directly  or  mairectly: 

A.  control  the  management  or  policies  ol  the  applicant  through  agreement  or  otherwise'' 

B.  wholly  or  partially  finance  the  business  ol  applicant? 

Do  not  answer  "yes"  to  9B  il  the  person  finances  the  bosiness  ot  the  applicant  through:  i}  a  public  offenng  ot  secunties 
made  pursuant  to  the  Secunties  Act  ot  1933;  2)  credit  extended  in  the  ordinary  course  ot  business  by  suppliers,  banks, 
and  others:  or  3)  a  satisfactory  subordination  agreement,  as  defined  in  Rule  I5c3- 1  under  fhe  Secunttes  Exchange  Act 
ot  1934  (17  CFR  240.1 5c3-1). 

(If  "Yes"  to  any  part  ot  Item  9,  complete  appropnate  items  on  Schedule  0.) 


tES       VJ 

n  a 
n  n 


10.  A.  Directly  or  indirectly,  does  applicant  control,  is  applicant  controlled  bi.  or  is  applicant  under  common  control  with,  any 
partnership,  corporation,  or  ott>er  organization  that  is  engaged  in  the  secunties  or  mvestmerrt  advisory  business? 

B.  Directly  or  indirectly,  is  applicant  controlled  by  any  bank  hoWing  company,  national  bank,  state  member  tiank  of  the 
Federal  Reserve  System,  state  non-member  bank,  savings  tiank  or  association,  credit  union,  or  foreign  bank? 

Do  not  answer  'yes'  3  IOC  it  you  have  previously  reported  a  foreign  organization  under  Item  10A  or  Item  lOB. 
(II  "Yes'  to  any  part  ot  Item  10,  complete  appropnate  items  on  Scttedule  0.) 


11.  Use  the  appropnate  ORP  for  providing  details  to  yes"  answers  to  the  questions  in  Item  1 1 .  Refer  to  "Instructions"  and 
"Explanatkin  of  Terms'  for  definitions. 


A.  In  the  past  ten  years  has  the  applicant  or  a  control  affiliate: 

(1)  been  convicted  of  or  pled  guilty  or  noto  contendere  ( "no  contest")  in  a  domestic,  foreign  or  military  court  to  any 
felony? 

(2)  Ijeen  charged  with  any  felony? 

B.  In  the  past  ten  years  has  the  app<k:ant  or  a  control  affiliate: 

(1)  been  comncted  of  or  pled  guilty  or  noto  contendere  ("no  contest)  in  a  domestic,  foreign  or  military  court  to  a 
misdemeanor  involving:  investments  or  an  investment-related  business,  or  any  fraud,  false  statements  or 
omissiora,  wrongful  taking  of  property,  bnbery,  per)ury,  forgery,  counterfeiting,  extortion,  or  a  cor^spwacy  to 
commit  any  of  these  offenses? 

(2)  been  charged  with  a  misdemeanor  specified  in  118(1)? 


C.  Has  the  U.S.  Securities  and  Exchange  Commission  or  the  Commodity  Futures  Trading  Commission  ever: 

(1)  found  the  applk»nt  or  a  control  affiliate  to  have  made  a  false  statement  or  omisston? 

(2)  found  the  applk^nt  or  a  control  affiliate  to  have  been  invoh^  in  a  violation  of  its  regulations  or  statutes? 

(3)  found  the  applicant  or  a  control  affiliate  to  have  been  a  cause  of  an  investment-related  business  having  its 
authorization  to  do  busineas  denied,  suspended,  revoked,  or  restricted?  

(4)  entered  an  order  against  the  applicant  or  a  control  affiliate  in  connection  with  investment-related  activity? 

(5)  imposed  a  civfl  money  penalty  on  the  applk:ant  or  a  control  affiliate,  or  ordered  the  applk^ant  or  a  control  affiliate 
to  cease  and  desist  from  any  activity? 


a  a 


n  n 
n  n 


a 

n 

D 

n 

n 

n 

D 

n 

n 

n 

a 

n 

n  n 
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FORM  BD  i  Aopii 


OFFICIAL  USE 


icant  Mame  . 


PAGE  4 


Date: 


Firm  CRD  No.: . 


0.  Hs  s  any  other  federal  regulatory  agency,  any  state  regulato.-y  agency,  or  foreign  financial  regulatory  authority: 
( 1 1   ever  found  the  applicant  or  a  control  atfiliale  to  have  *na6e  a  false  statement  or  omission  or  been  dishor>est. 
unfar.  orAjnetHical? 

(2)  ever  found  the  applicant  or  a  control  aMiliate  to  have  been  involved  in  a  violation  o«  investment-related  regulations 
or  statutes^ 

(3)  ever  found  the  applicant  or  a  conltoi  a«»liale  to  have  been  a  cause  of  an  investment-related  business  Having  its 
authorizationtodobusmessdeniod.aMSpetxled.reMOked.  Of  restricted?    

(4|    in  the  past  ten  years,  entered  an  order  against  the  applicant  or  a  control  aHiliate  m  connection  with  an 

investment-related  activity? 
{5    «verdefved.  suspended,  or revoHedlheapplK^ants  or  a co»Hrola«fite<e'sreg««ration or Iwe^ 

order,  prevented  iJ  trow  associating  wtith  an  investment-related  business  or  reslricted  its  activilies?        

E.   Has  any  sett-regulatory  organization  or  commodities  exchange  ever 

(1|  found  the  applicant  or  a  control  aHiliate  to  hawe  made  a  iaisa  stkiement  or  onusaior? 

(2    found  the  applicant  or  acontrol  affiliate  to  tiave  been  mvotved  m  a  violation  of  its  rules (ottier  than  a  violation 
designated  a  "minor  rule  violation"  under  a  plan  approved  by  the  U.S.  Secunties  and  Exchange  Commission)? 

(31  found  the  applicant  or  a  control  affiliate  to  have  been  t»«  cay—  of  an  iiMBSIintiMl  lelMMl  taMiasM  B«viBg ns 


YCS       NO 


authonzabon  to  do  business  denied,  suspended,  revoked,  or  restricted? 


(41  disciplined  the  a«3licant  or  a  Mntiolaltttate  by  expeUJOQ  or  suspending  it  from  membership,  barnng  Of 
suspending  its  association  with  other  members,  or  otherwise  restricting  its  activities? 


F.  Has  the  appitcanrs  or  a  control  affiliate's  authonzabon  to  act  as  an  attorney,  accountant  or  federal  contractor  ever 
basn  revoked  or  suspended? 


a  Is  0»  applieant  or  a  confrol  affiliate  now  the  subiect  of  any  f egulatory  proceeding  that  oooW  reswlt  in  a  "yes"  aneiwer  to 
a»w  pert  of  1  >C.  D.  or  E? 


H.  (1 


Has  any  domestic  or  foreign  court 

(a)   in  thepast(ewyeers.«iHi>ine<»>«>p>icawter<oewfre>iWllia>e«ncenwertionwi<hany 


activity?  

(k)  ever  found  that  the  applicant  or  a  control  affiliate  was  irrvolved  in  a  viotetton  of  investment-related  statutes  or 

regulations? 

(c)   ever  dismissed,  pursuant  toa  settlement  agreement,  an  irwestment-f  elated  civil  acfionbrougWagaifwt  the 

applKant  or  control  affiliate  by  a  state  or  foreign  financial  regulatory  authority? 

(^  Is  the  appikant  or  a  control  affiliate  now  the  subject  of  any  civil  proceeding  that  couW  result  in  a  "yes"  answer  to 
any  pwtof  1 1H(1)7 


n 

n; 

D 

c 

n 

a: 

n 

D 

D 

n 

□ 

n 

D 

u 

D 

a 

a 

a 

D 

a 

n 

D 

I.    Id  the  past  ten  years  has  the  applicant  or  a  control  affiliate  of  the  applicant  ever  been  a  securities  fOTn  or  a  control 
alQiate  of  a  securities  firm  ttiafc 


{k  has  t)een  the  subject  of  a  bankruptcy  petition? . 
1} 


(f)  has  had  a  trustee  appointed  or  a  direct  payment  procedure  initiated  under  the  S4Kurit)e»4nv«»tor  Protection 
Act?.- 


a  a 
D  n 
n  n 
a  a 


J.   lias  a  bonding  company  ever  denied,  paid  out  on,  or  revoitad  a  l»nd  for  the  applicant? . 
*H    K.  Qoes  the  applicant  have  any  unsatisfied  judgments  or  Hens  against  it? 


a  a 

a  a 
n  D 
a  D 
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FORM  BD 

PAGES 

iPEV   11/941 


Aooucam  I4am«: . 
Date: 


OFFICIAL  USE        S 


I 


Firm  CRD  No.: 


i  12.  Check  types  of  business  engaged  in  (or  to  be  engaged  in.  if  not  yet  active)  by  applicant.  Do  not  check  any  category  that 
accounts  for  (or  is  expected  to  account  for)  less  than  i%  of  annual  revenue  from  the  securities  or  investment  advisory 
business. 

A.  Exchange  mernber  engaged  in  exchange  commission  business  other  than  door  activities 

B.  Exchange  member  engaged  in  floor  activities 

C.  Broker  or  dealer  making  inter-dealer  markets  in  corporate  securities  ovef-the<ounter 

D.  Broker  or  dealer  retailing  corporate  equity  securities  over-thecounter 

E.  Broker  or  dealer  selling  corporate  debt  securities 

F.  Underwriter  or  selling  group  participant  (corporate  secunties  other  than  mutual  funds) 

G.  Mutual  fund  undemmter  or  sponsor 

H.  Mutual  fund  retailer 

I.    1.   U.S.  government  securities  dealer 

2.  U.S.  government  securities  broker 

J.   Munkapal  securities  dealer 

K.  Municipal  securities  broker 

L   Broker  or  dealer  selling  variable  life  insurance  or  annuities 

M.  Solicitor  of  lime  deposits  in  a  financial  institution 

N.  Real  estate  syndkator 

O.  Broker  or  dealer  selling  oil  and  gas  interests 

P.  Put  and  caH  broker  or  dealer  or  optwn  wnier 

Q.  Broker  or  dealer  selling  securitiea  of  only  one  issuer  or  associate  issuers  (other  than  mutual  funds)  

R.  Broker  or  dealer  selKng  securities  of  non-profit  organizattons  (e.g..  churches,  hospitals) 

S.  Investment  advisory  servnes 

T.   1 .   Broker  or  dealer  selling  tax  sheHers  or  limited  partnerships  in  primary  distributions 

2.   Broker  or  deater  selling  tax  shelters  or  limited  partnerships  in  the  secondary  market 
U.  Non-exchange  member  arraf)ging  for  transactions  in  listed  secunties  by  exchange  member 

V.  Trading  securities  lor  own  account 

W.  Private  placements  of  securities 

X.  Broker  or  dealer  selling  interests  in  mortgages  or  other  receivables 

Y.  Broker  or  dealer  involved  in  a  networking,  kiosk  or  similar  arrangement  with  a: 

1.  bank,  savings  bank  or  assodatwn,  or  credit  union 

2.  insurance  company  or  agerwy 

Z.  Other  (give  details  on  Schedule  0) 


13.  A.  Does  applicant  effect  transactwns  m  commodity  futures.  comnrKxMies  or  commodity  options  as  a  broker  for  others  or 
as  a  dealer  for  its  own  account? 

B.  Does  applkant  engage  in  any  other  non-securities  business?  (If  "yes",  descnbe  each  other  business  briefly  on 
Schedule  D.) 


Ga4C 
Gbif 

DlOM 

Dbor 
Dboo 

DUSG 

Gmfu 
Dmfr 
Dgso 

GgS8 

Gmso 
Gmsb 

GVLA 
GSSL 

Gres 

GOGI 

Gpcb 

Gbia 

Gnpb 

GlAO 

Gtap 
Gtas 
Gncx 
Gtra 
Gpia 
Gmri 

Gbna 
Gma 
Goth 


VtS       NO 

G  G 
G  G 
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CR«KNAL  DISCLOSURE  REPORTING  PAGE  (BD) 


GENERAL  INSTRUCTIONS 


This  Disclosure  Weoorwig  Page  (ORPBD)«  an  l_' Jf*TlAL  OR   i_J  AMENDED  response  used  to  report  tJetete  for 
affirmative  responses  lo  Itams  11A  or  116  of  Form  BD; 

Cn«ai  ^^itarr^s)  beng  rewor\Oea  to: 

1 1 A      In  nalpast  ten  /ean  nas  me  aoplcanl  or  a  control  aflilMte: 

J  (1 )  «i«wi  Odwctao  ot  Of  B4ed  guilty  Of  nolo  conlenoere  Cno  contesTi  in  a  Ooroesic.  foreign,  or  mutafy  court  to  any  te»ny^ 
3  (2)  *4«n.ei»ieo  »om  any  letofiy? 
MB      In  nejpast  tar  years  nas  me  acoiicant  or  a  oonut)i  aviate: 

J  (1 )  **wrcorwW*J  Of  oted  guilty  Of  now  contendere  ("no  oomesn  in  a  oomestic.  toreK)n  or  mrtrtary  "»"" .^^  nj-sj^ri^r  '^^^^^^^^ 
iSSn^r!«^ar?lve^em-r«ateOt)us.ry^ 
IVgery  counarfertma.  eitofHoo,  or  a  cor«apiracy  to  cofnnwt  any  o(  these  olterwes? 


O  (2) 


r 


cnaivBOwitna  mademeanor  speofted  m  itB<t)7 


U  the  control  IffiLate  is  an  ,rK3.vK3uai  registerea  tfirougfi  me  CRD.  complete  only  Part  I,  The  control  aWilate  must  submit  dearta  tor 
this  event  on •« awiroorale  DRP  (U-4)  K  the  control  aKiiiate  is  not  an  individual  registered  throu£i «"«  CHD  p<w««w«M"" 
ar«<I««  for^JpMon-e  items  on  th«  DRP.  The  compJetion  of  this  DRP  does  not  relive  the  control  affiliate  of  rts  ottigaUon  to 
update  Its  CRD  recorfls.  If  more  than  one  control  affiliate,  complete  a  separate  DRP  for  each. 

Muitipte  courtts  of  the  sar^e  charge  arming  out  of  the  same  event(s)  should  be  reported  on  tt>e  s^e  DRP.  l^^^^^^T!^^, 
actions  inctu^ng  eeparate  cases  ansing  out  of  the  same  event,  must  be  reported  on  separate  DRPs  AJse  this  OHP  to  wponaii 
charts  anai^  out «« the  same  event.  One  event  may  result  in  more  than  one  affirmative  answer  to  the  above  items. 
Apolcabie  ceort  documents  (I.e..  cflmlnal  compUInt  Infomwtton  of  lndlctin«»t  as  wetl  ■•  Judgment  of  convictJon  or 
sentancing  docunwwts)  mu«t  ^  provided  to  the  CRO  If  not  pfovtousty  sufcmWd. ______^_-^— ^— . 


NAM€Of  *P»»U  •«■ 


*PPUCANT  CRO  NUMSEn 


Name  at  Zonro  ^fwoia 


i  nmmji tifci—ioan 


Dr-D 


'at  LJNe 


Conmi 


t'ahleorMMaonMX):    i   CRD* 


nMMm 


1.  Formal  chargpjs)  iwere  brought  in: 


2.  Charge  Detail 


tDodoei^e' 


Loc»Dono<Co««tfCi«yorCoi#»y«n(»SW»afCoi*«ryr 


OocMi  /  Caae  NKittar 


tCommtm  on  adMnnai  Crimwal  Obctosm  Wepoding  Page  BOW  wow  th»>th»we<*fgesens>oUc<»> 


3.  IS  aebon  cua  snay  on 


Nunttar|   OfaaT^pe 
ICnro  : 


Dy-     Dno 


Dy-  n 


NO 


Dyes      D 


Mo 


(Muoorrrrf) 


'        D  re.    n  NO 


n  Yai.  dale  aopaai  was  MaO: 


IF  Fl    AL  OR  ON  APPEAL.  COMPLETE 


IC  5   -OP  FiCH  CHAPCE  T-lf  T  !S  PENCING.  C 


4.  Oisoovtio-i  l^etti'  0«9C*:s.-€  (Co-.tinue  on  another  Crimtna)  Dwctoaure  Repoftng  Page  BD  if  more  Ihw*  three  ehatgea.) 


((   AoaMI.  Oa  TiMM.  Oe<«r«o      I  MMXyvTVY)   I  Saravo*  /  F^MWy 


PT»-r(v* 
1 


2.\ 


I  5.  Provide  a  C  net  auinmary  ot  arcumit»nce»  iMOng  to  the  cnarge<s)  as  waM  as  me  dopositMn.  Induoe  the  f«t«vBn«  data*  when  tha  conckxl 
«a*  the  sol  wci  ot  the  c-iarge<s)  occurrao.  (Use  raven*  side  o)  this  sheet  for  addnonal  oommants  if  rteoaaaary.) 


itBi.  i»ia>»« 


(laanxywYY) 


(HVcAattal 


Aimuc 


(laaiocyYVYY) 
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REGULATORY  ACTION  DISCLOSURE  REPORTING  PAGE  (BD) 


GENERAL  INSTRUCTIONS 


This  Disclosure  Reporting  Page  (DRP  BD)  is  an    INITIAL  OR  _  AMENDED   response  used  to  report  details  for 

affirmative  responses  to  /tern  110,  110,  11E,  IIFor  ttG  of  Form  BD; 

ClHdi  0  oantsl  bang  minndK)  B 

"C      »mr»uS.SaatmmmtiUam9»Cmmma^anCenroaft^fji,j,Ky'm»ni)Corr-amrr)v 
3  (1)    >w<an«B>warioa>«aMMMion*Mmaaami«aiB>w<<>  v<«a(r>7 
3o    *"""***—*"•■  ~  "——■-"■—--— —1 rnri   i»»n   r  t -imgimi  ui  >«iimi- 

T   **'      *'***°*'''''*'^^'*'**'»'°»*°f«°>'"l«''*—»'00n»l«»»»«^r,»«1»l<— i«a.«y7 

J  (SI     """****  °*  ""t"*"***  °"  ""W"""'" '"'«"'' ^ini*  a  cramB  T»  larcMn  cr  t  camttmrn^  id  amm  vti  oiam  iotk  int  mmai' 

9(1)    — -^t-a...-.^— _.——.— ^^>— —p.,, .y^^^^,,^  II II,  I,  i«B  iii«mM  .im  J  jiwuLii- 

J  Ol    *^»*— ^■.■^■l^  — ".*.— ^"^i^Tt  —  ^rT^ii — TTTnrimm  nfn— mim  wm  ■■jMW:iim  mjlwi' 

~^    «—"»—■  ■"■"^''^ "■■"-— —-~-«--  — -—  ■  iiiiti  m  II..— J  —  -- -.-i^i — ^^ — p,.  Turr-TW]  -r-~Ti  r 


nM  wtaoR- KOa  •  CMP  Kpwad  bf  f«  uA. 


ItF        Q  »«>*it 
na      Q  lifw 

itih«(a)nCTila>l*««a»iwtKK>jlieqateiedlWrot^ih»(yjO.  conM^Won^Panl  n»oor«roi«f«MWrTHj»i^^ 

tw  eoTBtx  «n*i«ano<»<  n*Mttal  revaarad  ihroui^  the  CRO.  piOMda  comoMia  anvMra  Kx  tcprcofw  •wnt  cr  rw  DRP  Tt»  eetTpwuy  oi  va  DRP  doea  rw 

!•*•  '  I'*  oonoo  tiuum  ct  M  oCagMon  lo  itiiiai  at  CRO  racoroi.  it  mora  (hw>  on*  cno  an*a«.  aytwie  a  ■«»■»  ORP  in  aatfL 

One  enen  may  nnui  *t  more  IT  in  one  Mrmatve  aneaw  vimn  aaoi  ot  the  aoove  aams  use  oniy  wie  DRP  tc  rapwi  dataua  rwaaa  m  ff»  t»Tw  ewL  it  ai 

ma  lo  acaons  Oy  mora  than  oni  raguaur.  pnmida  oaiaM  lo  each  acaon  on  a  sao«aw  DRP 


0RP(U-«1  H 

a 

7»«i 


NAME  OF  APPUCAMT 


NAME  OF  CONTROL  AFFIUATE  (il 


APPUCJWT  CRD  NL'UBEB 


CONTROL  AFFIUATE  CRO  NUMBER 


1  Kagmaonr  Acton  iMAao  t>r  (Nana  ma  raguaor.  (orvgn  nrunoa  nguaKyy  acamnry.  SRO 


14  HStapwoa]         ^ 
orBarad:  ^ 


la  aiapanannrbar  oi  a  luaa  duraaon? 


D  Yea   □!*> 
(H  No,  pRiMda  dMMi  n  Ham  tS) 


is.niiuaiitaajiiay 

raiantig  aas  a  onaaon  ^ 
01  ffiaMncHn' 


SuK)eraa(VBai  Stan  Date:  i  SuwennarVBar 
00  YVrrl  Ot*a»on: 

/  / 


la  laiaatiaraBnfiauaaimg         .  tr  v»«.  iwign  o,  ume  »yan  to  requwtYrraram 


ScoparsoiVBa  capasty  axaaaa  r(janara  Saoroas 
Prncpa.  Fnanoa  A  Oparmorm  I'rrKfm,  Ofaorm 
Tmang.MC> 


a  Yas  n 


»  No  pravKm  aatam  n  ntm  J9l 


No| 


16.  It  dapoaicn  raauaeo  r  a  Una. 
panaay.  raauajton.  oagorganaw 
or  monetary  campansaiorj 
rFa  n  amoiA  on  aRprcpnaw  ana) 


1 7.  Was  ma  conVDi  alMaa  nurms  n  Pan  i  laqMad  lo 
pay  any  pan  of  rw  monaury  Kara  ila>aai  n  167 

DYe.      Dno.  ► 

^  >ar'.  «  n  amounr  on  appnoprMM  ana> 


Type  0*  Ejiam  lanaaO  »or     I  rtai  oiouon 

baariaaited? 

D  rei    n  I 


Panaay^me: 


naMuuui? 


oaiar. 


Pana«y^in» 


tmi  00 


OaMPiKt 


OataPaRt 


OattPad 


Dae  Pas 


OaaPatt 


OaaPaix 


DaaPad 


155- 


l8.waapay«na«o<aiar«iypMO(aa«nawyaaaM.|)anaiyariw«Main     Q  Yea     Q  No  Riaa. 


(lie  I 


1 9    Provide  summary  ol  details  rcistcO  to  the  action  sutus  and  (or|  disposition  and  include  relevant  terms  cona.lions  and  dales  (Use  reverse  side 
o»  this  sheet  tor  additional  comments  it  necessary  1 


R*».  iQriai*« 


UMI 
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IIVIL  JUDICIAL  ACTION  DISCLOSURE  REPORTING  PAGE  (BD) 


MHd 


GENERAL  INSTRUCTIONS 


This  Disclosure  Reoorl.ng  Page  (DRP  BD)  .s  an    _  INITIAL  OR  _  AMENDED   response  used  to  report  details  for 

affirmative  responses  to  Item  1 1H  of  Form  BD. 

Ched ;  rfitefn(s)  bemg  responded  to: 

Has  any  domeste  (x  foreign  court:  -— .>«fc/o 

□  (a)  m  the  past  ten  years,  eniotnea  ine  aooiicant  or  a  control  afiii.ate  m  connection  witn  any  mvestment-reiatea  aamrff 

□  (b)  evw  toorxJ  that  the  ap(*cant  or  a  control  affiliate  was  involved  in  a  violation  of  investment-related  statutes  or  regulations? 

□  (c)  ever  asnusswJ.  pursuant  to  a  seniement  agreement,  an  investment-relateo  cwi  action  Drougnt  against  you  Dy 
a  state  or  foreign  financial  regulatory  autnonty?  -  «« 11  m-* 

1 1  H(2l       3  Is  the  applicant  or  a  control  aftmate  no*  the  suD|*ct  of  any  civil  proceeding  ttiat  could  result  m  a  "yes"  answer  to  any  pan  om  n  r 

If  ir,e  cor  rol  affiKate  is  an  indivKluai  registerea  tnrough  the  CRD.  complete  only  Pan  l.  The  control  atfiliate  '"^51^"^";;^^^'°;^^* 
eve^t  onkn  appropnate  DRP  (U-»).  »  me  control  affiliate  is  not  an  mdivKlual  registered  through  the  CRD,  provide  <f^«  a"f^ 
^r^oJnatrk«TO  on  th«  DRP.  The  completion  of  this  DRP  does  no.  relieve  the  control  affiliate  of  its  obligation  to  update  its  CRD 
records.  If  more  than  one  control  affiliate,  complete  a  separate  DRP  for  each. 

One  evejt  may  result  In  more  than  one  affirmative  answer  to  the  above  items.  Use  only  one  DRP  to  report  details  related  to  the 
same  ev#nt.  Unrelated  civil  judkaaJ  actions  must  be  reported  on  separate  DRPs. ^ _____^_____ 


NAME  OP  »PPl.lCANT 


APPLICANT  CRD  NUMBER 


'name  of  tONTnOL  AFFIUATE  (il 


CONTROL  AFFILIATE  CRD  NUMBER 


!nrtia«o  Of  inm»  mt  ««9UWor.  torm^  xnanoai  rBgutaion  »jnomy.  SfiO.  commoanes  ucnanga.  Agancy.  Firm.  Pmma  PianWf.  mcl 


lC<kr  At  joo  Type:  (Tmvowy  Rmuunng On3».  Uanaaxory  injuncnon.  Pratjoevt infuncoon.  arc):    3  F*og  Dale 01  Cout  Acton 


4.  Produa  'y«e(s 


i.to>»\ld<rmmaiorwaaenuif*<n  iNanmoiFaoirM.tiMari.Suuo' formgnCo^Mti 


6.  Locaoori  01  Cotft:  (Off  ct  Cotrti  maSaua  Cotrnryi 


7  Ooai« '  Case  Nurtier 


8.  tvf»  i  I"**!*  Effooymg  Fmr  ivnan  enwia  occu^ed  (i:  acocacMi 
9  0«a«4  AMgiDors  raiMng  to  n*  ooun  acuon: 


10  IS  acxii  curramy:  ianma  onei 
□  on 


I  Finn 


n.ilp»x»ng.oai»noiic»wass«rv«ii  1 2  n  or  mpMi.  acaon appMWO to  (provo* nam. <x  .  '3^1  on, 
IM      .      00  .    irvrv  oo«*t;  *"     I 


acpMi.  o«a  Mad: 
00         .    *v> 


F  FINAL  on  ON  APPEAL   COMPLETE  ALL  ITEMS  BELOW  FOR  PENDING  ACTIONS.  COMPLETE  PTEM  21  ONLY 


I  tna  rroiMr  rawMO?  rStfMnara.  Cortsanr.  ua^aoon.  an: ;    ;  is.  RoaiMAor    ■*< 

I         OM:  /         / 


iC4imrt.me.t 


ZX!Srr^-S"^       >A  SSTqm  irajncnorvBar        Sacuno«  Pnntap*.  ^<nanei«  4  Poarww  Pnnpp*. 


(-^  r~l  Stan  Data  iniunetiorvBar  Sacunoas  Pnnoi 
l_J  Yes  I — 1  No  I  fcg<  .  00  /  wry]  Ouraoon  Cplions  TraOng. 
ida««i»Miam2i)  '  '  J 


II  ii)iiai«  Mrm  lima  lanmT 


□  Yes      □ 


No 


II  yes.  lengin  ot  uma  grvan  10  raquWfy: 
f/r  No.  paw«w  dauns  m  nam  21) 


Type  o<  aum  ratiiwad  tor     1  H«iConaaori_ 
lequadKaaon-  ""^     ■■•■*' 


Dyaa    Dno 


IM  00 


jmafina. 
laagorgaman 
ormoMUr.  ujiicianiaDcn: 
(«l  »>  jmounr  on  aopropnaia  ime; 


Panaity'Fine 

Oa<|oro»-'e"t 


OMaPatt 


OaiaPaitf 


OaiaPaA 


■   Omw- 


OaMPaA 


in  yya8«aewa(oiai»tiiaan«m«i.iP»«i.ai»j»ao«o  .    -„^,^ 

'         ^^rtrr^rtmrnrrmmunffrr^Macaaaifn^i^'    >'ef»«ay.T-ina 


OaaPaKt 


aU 


RaaBUtion: 


OaaPax): 


No 


(ttyak:  mnirmnan 


Otagmgament: 


DMaPatt 


Olhar 


OaMPatt 


I 


J 


00 


Prowde  a  brtsf  summary  ol  c.rcumsMnces  related  to  action(s).  allegation(s).  disposition(s)  and  or  Imdingls)  disclosed  above 
...,-  ......<»  C..4.  nt  iti,s  Sheet  for  additional  comments  it  necessary  ( 
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FINANCIAL  DISCLOSURE  REPORTING  PAGE  1  (BD) 
(Bankruptcy  and  SIPC) 


GENERAL  INSTRUCTIONS 


This  Disclosure  Reporting  Page  (DRP  BD)  is  an    □  INITIAL  OR  D  AMENDED  response  used  to  report  details  for 
aflirmative  responses  to  Itam  ill  of  Form  BD; 

Check  ^llem(s)  Oeing  responded  to: 

111    In  <ne  past  ten  years  rm  the  appicanc  or  a  control  attliate  ol  the  appKam  ever  been  a  secunces  firT  or  a  control  affiliate  ot  a  secunses  firm  rial. 
□  (I)  has  Been  the  suOteci  of  a  tantcnjptcy  pewxjn? 
(Ptaasa  tU  out  SBC7K}N  I  balow.) 

3(2)  has  hao  a  taistee  aopoiniea  or  a  arec!  payment  procedure  initiated  under  the  Secur.bes  Investor  Profecton  Act? 
(Phma  (Mr  out  S£CTX)N  tf  blow.) 

it  re  c  3i;roi  aff  Jiaie  is  at  "Orvirtja'  tegisiered  ititougn  ine  CRD.  complete  only  Pan  i.  The  control  aitikate  must  sucnvt  details  io»  tras  evem  on  an 
apoTOpoaie  Ofli'  (U-4)  if  ine  conuoi  affiliate  is  not  an  mOnnoual  registered  through  the  CRD.  provide  complete  answers  tor  appropnate  items  on  this 
DRP  T^e  oompietioh  of  this  DRP  does  not  relieve  the  control  afliltaie  of  its  ooiigation  to  update  its  CRD  records.  If  nwre  tttan  one  control  affiliate. 
ccmptete  a  separate  DRP  for  each  one 

Disaose  details  to  pnly  one  item  of  U I  on  ttiis  DRP  Complete  Section  I  and/or  Seoion  ll  as  well  as  nem  1 8  to  comp»ete  tnis  DRP 


NAME  OF  APPLICANT 


APPUO'NT  CRD  NUMBER 


NAME  OF  CONTROL  AFFILIATE  (it 


CONTtkCX.  AFFILIATE  CRD  NUMBER 


SECTION  1 


II X  the  pa«  to  yaan.  ma  aetacM  or  carwoi 
ai^aa  ot  a  aaraaupBy  pawan: 


aiiHdto riaa awai  aaana 


toraoor*   arawaoiii 


Aci«n  Type:  (ComprarrxM  SKntnocy.  OaoaraMn.  accf 


2.  Acnon  Oaia- 


00 

/  / 


3  Seomas  inn  name  wnen  ewanis  oaoveo 


4.  Poaaari.  Tata,  v  Ratatuiaw^  (■<  tV*'**) 


i  Cciyi:  (fuame  or  Faoarm.  Sma.  or  Fvmtn  Coun) 


e.  Locann  ol  CoiA  iOrraCaunyanes:miorCar»Y) 


I  OocMi .  Caaa  Nufroer 


6.  Cnacnr  Nwnoar.  ^ff  Fa 


1  Banm^tey  ftng) 


I 


S.  IS  aaon  OMmntf  panong? 


Dya.      n 


No 


10.  D<spcait«n  Type:  lOiacriatgaa.  f^amaaaa.  Damssao.  ac.j 


1 1  Ddooaitan  Data: 


MM  00 

/ 


/ 


1 2.  ProMda  txiai  summary  ol  avams  laaang  to  acwm  a  not  oomoaaa  or  ootoo.  eioam:  ( Usa  ran  aria  una  or  ires  sfteai  tor  anaaonai  convTiai'M  ii  nacaaaary  I 


M  m  eia  pa«  10  yaan,  tie  appican  or 
aBPoaoadoraawapaymawptoeaduw 


SECTION  II 


1  Actior  T,^»  (Compromaa.  Bamrvctcy.  PacMrxonarc; 


tm  ot  a  'jLHRiui  I 
Pnxacaor  Act 


lolai 


ikmnanaatiadai 


2  AcwmOaw: 


MM  OO 


3.  Saodtias  fain  name  Mnan  avans  ooovaft 


4.  Paa«an.  Tua.  c 


S  Coun  (Harm  u'  Faaans.  Staa.  or  fermgn  Coui) 


t.  LocaaonolCowi:  fO>)r  or  Cou«y  &-e  Sma  or  Cou«)^ 


8.  OiapMr  Nwittar:  in  faoaral  Banm^Ky  fitingT 


7  OocAai  I  Case  nunuai. 


9.  Is  action  curaraiy  panang? 


area       Oi 


1C.  Ptsposnon  Type:  (Oocnarvad.  AaMasaa  Oamaaau.  alci 


..lyMMiiOn  uaie: 


oo 

/        / 


12.  Proinosenai  summary  dovanii  laaang  Hi 


MUaa 


t  mrjiiaiits  «  naMnaty.) 


If  a  &PA  trustee  i*«a  appoinMd.  coiT«leie  IMtts  13. 16  and  >7  W  a  direct  payTTierit  prrxxdiffc  was  begun.  coRipMle  IT«^                                            I 

13  CuranoyCipan?                                                  •.«  Tfia  Amoum  P»6  Or  AgiaaO 
1                                     Cj  y«i        LjMft             Toeafa«8yAoo«anioi      * 
.                                     U-jraB        i_iao             CoBWAliawa:                    * 

iS.OaMHiaiafadarFMt:          >m            oo 

/ 

WW 

/ 

16  Titsiee  Name: 

1 7.  Tfusiaa  Apportmara  D«a    ««             » 

/ 

wry 
/ 

lo     Pii'ase  pfovtoe  oetatis  as  to  any  starus  a.spc*>'tion   inciuoe  tlelat's  .fs  id  cred'iors.  terms,  conditions,  amounts  due  ana  se:!<emtnt  icneou'e  (i  app-  cao 


Ran.  1 1 A4  ' 


JMI 
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FINANCIAL  DISCLOSURE  REPORTING  PAGE  2  (BD) 

(Bonding  Payout  and  Liens) 


GENERAL  INSTRUCTIONS 


The  Disclosure  Reporting  Page  (DRP  BD)  is  an    _  INITIAL  OR  ^  AMENDED  response  used  to  report  details  for 
affirmative^ responses  to  Items  lUor  lIKoi  Form  BD: 


Chect 
1 


1J 


lt< 


If  multiple 


NAME  OF  *P<  LCAWT 


if  rtem(s)  being  responded  to: 

□  Has  a  bonding  company  ever  denied,  paid  out  on.  or  revoked  a  bond  for  the  applicant? 
(PItsM  till  our  SECVON I  blowl 

G  Does  the  applicant  have  any  unsatisfied  judgments  or  liens  against  it? 
mi  out  SECTION  tt  btlewi 


unrelated  events  result  in  the  same  affirmative  answer,  details  must  be  provided  on  separate  DRPs. 


APPUCANT  CRO  NUMBER 


SECTION  I 


1 .  Finn  Main*;  (Policynoiaer) 

2.  Bonang  Company  Nam«. 


If  i  Ixxxling  company  ever  denied,  paid  out  on,  or  revoked  a  borxl  for  ttie  applicant: 


3.  Disposition  Type  lOemai.  Revocation,  Payout) 


S.  Ha«pm<tnn" 


4.  Oisposition  Date: 


oo 
/  / 


wacnta^PwioiA: 


Pavou!  Amoi^nr 


Data  Paid: 


00 

/  / 


6.  Summar4e  aet*i»  o»  ciroimstances  waoing  to  tne  necessity  ot  if»e  ocyjing  company  action: 


SECTION  II 


If  tfie  applicant  has  an  unsatisfied  judgment  or  lien:  (Disdose  details  for  only  one  judgment  or  Hen 
per  DRP.)  When  the  judgment/lien  has  t)een  satisfied  or  othenwtse  disposed  of.  amend  the  Fomi  BD 
arxl  this  section  to  report  the  outcome.  


1.  Judgment  /  Uer  Amourr 

«  $ 


/  ban  Type:  (Tax,  Civil,  CMauit,  LjquiOatea  Damages,  etc.) 


2.  Judgment  or  ban  Hotdar: 


4.  Data  FHed:       >m 


Outstanding?     |   ifNo.  provioe     >»>  oo 

r~j  status  Oate:  / 


7 


H  No.  now  was  manar  resotved?  (RlMsea,  Dactmgitt. 
Removea,  PaiC) 


6.  Court:  (fhrne  ol  Feoerai.  State  or  Foreign  Court) 


7  Locasonot  Court  fOfy  or  Coutry  ana  SJa»  or  Cooffffyi;  8  Docket '  Case  Numoar 


3.  riuii^ji  I  [.unit  nil II,  lit  II  mn  inarmQir  tin  imnn  ini  ir,  pT|— i —  scneouie oetais  inouoing curreoi status |rf aoc»e*««^. 

(UM  reverse  sce  o'.  tns  sneet  for  adMora  corrwnerts  1  -,9cessa.'v.i 


Mw  IIM« 
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Schedule  A  of  FORM  BD 

- 

OFFICIAL  USE 

i           DIRECT  OWNERS  AND 
j           EXECUTIVE  OFRCERS 

(Answer  tor  Form  BD  Item  3) 

Applicant 
Name- 
Data:                                         ( 

^imi  CRO  No 

1 

1                                          (REV.  lt*«l 

1    1 .    Use  Schedule  A  only  m  new  appdcations  to  provide  inlormation  on  me  direct  owners  ana  executive  otticers  o(  tne  applicant.  Use  Schedule  B  m  new 
applications  to  provide  information  on  Indlrwct  owners.  File  all  amenomems  on  Schedule  C.  Compiata  each  column. 

2.    List  below  the  names  ot: 

(a)  eacn  Chief  Executive  Officer.  Chief  Financial  Officer,  Chief  Operations  Officer.  Chief  Legal  Officer,  Chief  Compliance  Officer.  Diriwnr.  and  vKkviduaia 

with  similar  status  or  (unctions; 

(b)  m  the  case  of  an  applicant  that  is  a  corporation,  eacn  shar ehoiaer  that  directty  owns  5%  or  more  of  a  class  of  a  voting  security  of  the  appbcant.  unless 
the  applicant «  a  public  reporting  company  (a  company  sub)ea  to  Sections  12  or  15(d)  of  the  Secunoea  Exchange  Ad  of  1934); 

Direct  owners  include  any  person  thai  owns.  beneAoaily  owns,  has  the  nghi  to  vote,  or  has  the  power  to  sen  or  dreo  the  sate  of .  5%  or  mora  ol  a 
class  of  a  voting  secunty  of  the  appicani  For  purposes  of  this  Schedule,  a  person  benefoally  owns  any  sacunties  (0  owned  by  tim/tm  OiM, 
stepchild,  grandchild,  parent,  stepparent,  grandparam.  spouse.  s«tir>g,  mother-tn-iaw.  tatherHr>.iaw,  sonnn-iaw  oaugnter-m-iaw.  bromai-»4aw.  or 
sisternn-iaw,  shanng  me  same  residence;  or  («)  that  he/she  has  the  ngm  to  acquire,  withm  60  days,  tnrougn  ma  exaraaa  of  any  option,  wenartt  or 
right  to  purchase  the  secunty. 

(c)  m  the  case  of  an  appicam  that  IS  a  pannarship.  ai  general  partners  and  those  kmited  and  )trer:dii  partners  that  have  the  ngm  to  racaM*  i«on 
dissolution,  or  have  contntxitad.  5%  or  mora  ot  the  pannership's  capitai:  and 

<d)    in  the  case  of  a  tnjst  that  du'actiy  owcw  5%  or  mora  of  a  dass  of  a  votmg  secunty  of  the  applicant,  or  ttutf  has  the  nght  to  recaraa  upon  doaotution.  or 
has  contnt)uted.  5%  or  more  of  the  appacanrs  capital,  the  trust  and  each  trustee 

3.    Are  mere  any  motfaa  owners  01  tne  appucantraqmrad  to  be  reported  on  Schedule  8?               |  Yes             ]  No 

4.    Complete  the  "Status"  co''  'mn  by  erttenng 
class  ol  securities  owneo  (if  mors  than  oni 

. 

.....          1 

OoarivmanagenivH  uws,  Mwua  as  poruier,  ouwee,  sue  piupiieiur,  m  moieiiuiuai,  «iu  mi  viBaiiuiuaiB,  ui« 
laosued). 

5.    (a)    In  the  ■oeFE/rcohMTin.  enter  n>PH  the  owners  a  dornesuc  entity,  or  eniar*FP  it  owner  IS  wi  entity  incorporatad  or  dornwriad  in  a  toratgno)^^ 
or  enter  'r  if  the  owner  is  an  individual. 

(b)  In  the  •Control  Person-  column,  enter  "Yes"  if  person  has  "contror  as  daAnad  m  the  msinrtions  to  iNs  form,  and  enter  •UoTtttha  person  doea  not 
have  control,  hlote  that  under  thw  definition  moat  executive  ofticars  and  aa  25%  owr>ars.  ganwal  pwtnars.  wid  trusieaa  would  be  ^^^ 

(c)  lnlhe'PR-coiumn,enter-PR*iftiwo««nariaaput]licrapoilingcoinpw)yundarSeaia(«i2orl5<d)o<t)aSeojr<ieaEjKhangaAa 

6.   Ownership  codes  are.           NA  -  leaatian6%                      B  -  tO%  but  lass  than  2S%            0  -  50%  but  leae  than  75% 

A      -  9%butlaa8thani0%           C  -  29%  but  less  than  50%             E-75%armore 

FULL  LEGAL  NAME 

OE^E/I 

OMTMaor 
SMiuiAevjnd 

Title  or  Status 

Om«MP 
Coda 

Control 

CRONo.  ifNon* 

SR  No..lR8TaiMo. 

orEmplaywD. 

uaa 
0% 

MM 

YYYY 

pn 

- 

> 

-* 

995 
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1 .    Use  ScfteOufe  B  onty  in  new  apotications  to  ptovidejnlormation  on  tne  tndUvct  owners  ot  the  aopiicant.  Use  ScheOule  A  <n  new  asplicaMns  to  provKl* 
mtormaQon  on  tflrtet  owners.  File  all  amenoments  on  SchaOuie  C.  Cowptrte  aaeli  column. 


>  f  ea^act  to  i 


i  2.    Witrt  feafcect  to  eacn  ewner  listed  on  Schedute  A.  (exeept  indnnduai  ownefs).  list  below: 

ia)    m  *«  case  ot  an  o»»nef  that  is  a  corpofation.  eacti  o<  ifs  snarenoidefs  ttw  beneticially  owns,  has  ttie  ngm  tcvote.  or  has  the  pamt  to  mN  or  dif»ct  l^• 

s»t  ot,  23%  or  more  ot  a  class  ot  a  voting  secumy  of  that  coruoration: 

For.Do'POses  8t  tfus  Schedule,  a  person  oeneticialty  owns  any  secunties  (0  owned  by  his/her  child.  steochikJ.  grandchild,  oarent.  stepparent. 

gra«pafent.  spouse.  3«*ng,  froinwHrviaw.  («ttier-*v*w.  sofHn^aw.  oaugmw-m-«w.  brother^rv^aw.  or  »i«iar-K»-iaw.  sharing  the  same  residence;  or 

(it)  that  he/sne  has  the  ngm  tc  acquire,  witfwi  60  days,  trrougr  the  nerrsse  of  any  option,  wmrram  or  ngnttopuroiase  the  security. 
Its    m  tfcecaaeet  an  owner  ttwt  IS  a  partnership,  ail  general  partners  and  those  linvted  and  special  partners  mat  tiawe  me  ngnt  to  lecenre  upon 

disioKjtion,  or  nave  contnouted.  2S%  or  moreot  itie  oartnarsmp's  cvMlal;  and 
(c)    m  ifie  case  ot  an  owner  mat  is  a  trust,  ttie  trust  miO  each  tnisiae. 

~3~Cominui^jpW«iain^«wi^^ 


ttw  Seoiritiee  ExdMnga  Act  a(  tS3«)  s  I 


lumwr  up  «•  eMM  ot  o«HW«t«p  n«*0  *>•  v«an. 


I   4.    Compietp  the  "Statue*  column  by  entering  status  a«  aarwr.  trustee.  snawhoKar.  etc  and  i«  shaiattaMar.  da—  ot  aaaii 

issued). 


W 


j  5.    (a)    tn  »e"0&FEn' column,  enter 'OE'itlfte  owners  a  domasacwirty.  Of  anl*r"F£' it  owner  •an  entayincocparatad^rj 

I  or  antert*  rf  the  owner  is  an  mdvidual. 

j  (b)    In  »e  "Cewrot  Peraen'  cetuttw.  enter  "f^ar  a  paraew  haa  •contiier  aa  aaiwad  in  the  watruowna  to  twa  tarwi.  awd^mar  ^Mo*  a  thapaaon 

I  na^»  control.  Note  mat  under  this  definition  most  execuhve  oMcars  aitd  all  2SH  owners,  general  paitneta,  ancittuiMaa  wmMMAeonMi 

I  (c)    in»a<PR"aoMiw.anlar'P«*i»»»ow»»aria«-»i«llc*apaiiwoconip«iy«inaar9aeHoni1*ort5Wo»«i«Sinj^^ 


6.    OwnerslM)  codes  are: 


2S%butlaaatttanS0% 


D  -  S0%butlaa8than7S% 


E  -  7S%ormora 


F  -  OVwr  Oananl  Pwmara 


FUULLEOALNAME 

(tnawdu*  LMNwia,  Fni  Nam. 


OBKn 


C^M^  M«  Ul^^4a 


±a 


CftO  Naif  Nona: 
S.8.Mo.,IW8T«»No. 


Ortr 
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1  Schedule  C  Of  FORM  BD 

AMENDMENTS  TO 
SCHEDULES  A  A  B 

(Amendments  to  answers  tor  Form  BO  Item  3) 

ixev  11^) 

OFFICIAL  USE 

i 

Appiicar 
Name: 

Oate: 

It 

Rrm  Caa  No 

1 .    This  Schedule  C  is  used  to  amend  Schedules  A  and  8  ol  Form  BO.  Reler  to  those  schdeuies  tor  specific  msUuctions  tor  completing  mis  Schedule  C. 
Compiote  aacit  cetumn.  File  wMh  a  completed  Execution  Page  (Page  1). 

2.    In  the  "Type  ol  Amd."  column,  mdnaia  'A*  (addrtion).  ■C  (deletion),  or  "C*  (change  m  mlormation  about  me  same  person). 

3.    Ownership  codes  are:       na  -  less  than  5S                     B  -  lOSbutiessthan  25%         0  -  50%  but  less  than  75%      F  -  Other  General  Partner* 
A      -  5%butiessman  tO%        C  -  25%  but  less  man  50%          E-  75%  or  more 

4.    Ust  below  aU  changM  to  Sdiadula  A:  (DIRECT  OWNERS  ANO  EXECUTIVE  OFFICERS) 

FUa  LEGAL  NAME 

O&FE/I 

rum 

ol 

Aind. 

OtMTmacr 
Status  AogunO 

T;tie  or  Status        Of*** 

2*5"  '          CRO  No.  If  None: 
f^f***"  !       S  S  No.  IRS  Tax  No. 

OMew 
use 
OMf 

MM 

YYYV 

codi 

PR 

^'~ 

or  Employar  10. 

5.    LM  below  alciiangaa  10  SehaduloB:  <MDmECT  OWNERS) 

FUa  LEGAL  NAME 

(mdwduHKUMNMK 

OE/FE/t 

Type 

ol 

AM. 

E«y  in  Which 
Interest  IS  Owned 

OMTHiOr 
SiaaAoOMM 

Status 

Con»al 

CRD  Naif  Nona: 

S.S.  No..  IRS  Tax  No. 

or  Employer  10. 

use 
0% 

Codi 

MM 

YYYY 

PR 

■"" 

\ 

Ji 

' 

JMI 
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Schedute  D  of  FORM  BD I 

CONTINUATION  SHEET 
I  Pag«  1 

I  IREV.  It«94l 


Use  this  Sch^ule  0  Page  i  to  report  deUte  tor  Kims  Maa  betow.  Only  report  r>ew  irifoonatton  or  cha«ge«/updates  to  prevtousty 


This  IS  an 

IT 


je^ails 


submitted  derails.  Oo  not  repeat  previousty  submiMed  intomation. 

INITIAL    AMENDED  detail  I  ing  tor  the  Form  BD  items  checked  below: 


OtfMT  Business  Names 


(Checx ii aopuciDte)    [_j   Item  lCf2) 

List  each  of  t^  e  "ottief'  names  and  the  tunsdiction(4)  in  wfach  they  are  used. 


M_  Nam* 


3.  N«n« 


Other  Business 


I      I  Hem  122  |     |  hgrol3B 

Aopiicar^t  mu^t  complete  a  separate  Schedule  D  P  ige  1  for  each  affirmative  response  in  this  section. 


(Check  ona) 


uit( 


Bnefly  oescntje  any  other  cosiness  (ITEM  12Z);  or  any  other  non-secunties  buainesa  (ITEM  13B).  Use  only  the  space  provided. 


SECTION  II 


(crMO(''anp*(tiM>   Q  NwS 


/ 


insEnvtoy* 


Briefly  descnbe  details  of  t^e  ■ucceaawn.  Uas  ont' 


SECTION  17 


Intm/ucInQ  tnd  i 


jumocvoHCOK 


jUMSOcnowooot 


4.  *«■">• 


■1f«T7T"^?afff 


'iStar-    '-  ■  J»«gv  %■»«»>;  H*P  < »a»''  <> '" ' -- 


^s 


««*) 


M£AMMwiMr«i««iri 


^utHjowwtB  /  Contfol  Penons  I  rmtunotnos 


Appicant  must  complete  a  sepanie  Scfaedjile  D  Page  I  for  each  afBimative  response  in  this  sectiao  iodudiDg  aay^ 
multiple  responses  to  any  Item.  Coopkte  Ibe 'Effecuve  Date'  box  with  the  Mootfa,  Day  and  Yev  that  tbe  anangenMitf 
affeemenL  or  affiliation  became  e£EBcbve  pmplcte  the  Tennmatioo  Date"  box  with  the  Month,  Day  and  Year  that  the 
arraogemenL  agreement,  or  affiliation  wasjtenmaated. 

rKMW 


AoM^  i^tMi  cof.  stmmccumr.  H^t^MeS 


Com 


•ifUaifnt,' 


Adat«4i(i<i 


>  (Stmt  Ctf.  rfiigglSiy: 


/ 


/ 


7±SfSmm 


ceam 


GHPM«Mr«iann 


/ 


/ 


daaclfce  tn*  naw*  o<fa«af|«^ 
aril  amount  o(  nnaneng  (ITBK  OB).  Uaa  only  «w  apaoa  prewidad. 


(r7EMaA);«r«« 
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Schedule  D  of  FORM  BD 

CONTINUATION  SHEET 
Page  2 

(BEV  v«*) 


OFFICIAL  USE 


Appiicani 
Name: 

Date: 


Use  this  Schedule  D  Page  2  to  report  details  for  items  listed  below.  Only  report  new  information  or  chaf»ae*^updates  to  previously 
submitted  details.  Do  not  repeat  previously  submitted  inJormation.  Supply  details  for  all  partnerships,  corporations,  erganaations 
institutions  and  mOiirduats  necessary  to  answer  each  item  completely.  Use  addttionai  copies  of  Schedule  0  Pa^e  2  if  iwcessary 

Complete  the  -Effective  Date'  Held  with  the  Month.  Dav'  and  Year  that  the  aff.lumon  became  eflfecvc  Con«^ , 
i  ermnation  Date  field  with  the  Month,  Day  and  Year  that  (he  affiliation  uas  tenrunated  ^^ 

This  is  an   □jNITIAL   G  AMENOED  detail  f*ng  tor  ihe  Forni  BO  items  checked  below: 


■the 


U     10A.  Oirecey  or  indirectly,  does  applicant  coftko!.  is  applicant  controEed  by,  or  is  applicart  under  common  cor^roi  with  any 
partnership,  corporation,  or  other  organization  that  is  engaged  in  the  secuntes  or  in»est.menj  aovaory  busirteea? 

□    1 0B.  Directly  or  indirectly,  is  appRcart  cortrofled  by  any  bank  holding  company,  national  bark,  state  member  bar*  oT  the  Fede-ai 
Heserve  System,  state  non-member  bank,  savings  bank  or  association,  cred.l  union,  or  foreign  bank? 


SECTION  I- 


Comptete  Ws  eeetton  for  afHrmMttve  msponses  to  fTEM  10A  only. 

details  suM^lied  relate  to: 


^ 


^ftecilve  Date 


Panrwra.-^.  {^o-po^aran.  or  Oi^%ux»a*itnm 


MM        DD 

I  I 


YYYY 


CRO  tajrrear  (It  any) 


Termination  Dale        MM 


DD 

/         / 


VYYY 


(check  only  one) 

This  Pa-re-ship.  Corporator.,  or  0'aan.iat>on      ' j  ccifois. 

Bus.nm  A«fr»a»  iStr*K.  Oty.  SttttUnrtay.  Z^^Posit:  Cam 


n« 


controlled  by. 


n-su 


nOe'  common  conuoi  mtn 


aopiicarx. 


i  IS  Pimu^nfi.  CoiDooBion  w 
!  Cy^arutaiion  a  forvign  anwy? 

!       n  Y«  D  NO 


II  Y«9.  p'1^na•  axjntry  ol  domoK  v 
■ncOQOrKon; 


Chtdi  "YW  or  •N8-  ler 
aOMbn  of  Ftis  panrwnhQ,  ^ 
eofoiaean.  arrngmtmiaB: 


is^rar-D 


No 


**»••»»      LJ  rm  LJ 


JNo 


IPinrmv^  CoiporatKsr,  cr  Orttrtitiion  Nam»~ 


Effective  Dale 


MM        DD 


>YYV 


Tenninauon  Date 


CRO 


(check  onK'  orjtr) 

This  Pa.Ti«sfto.  Ci--pe.-a:o"',.  c--  Ogarxiiauon      I      I 


MM       DO 

' 


YYYY 


a 


Bj»:iou  Aorui  rSffwi.  C  r,   S'.«»Cotrf-y.  /.3-*«'ta«K*d!0w" 


($  OOfftroBsC  &|^« 


a 


«  under  oorvTwn  centroi  wivi 


aspicaw 


I*  Patno^mc,  Co'90'aiion  or 
OgamzaDon  a  lar«i«a  «<wy7 

Dr-DNo 


Yo«.prov>a»  ea«ru>  oi  aomoiow 


owporaocn.  or  organaatiorv         *»»»••.  "-^    ""         ^^ 


Bannorsaa.  Corporaaon  or  Orgaiuakon  Nam* 


Effective  Date 


CRO  N,<naar  («  mrfl 


MM        DD       YYYV 


/ 


Tenrnraicm  Date 


MM        DD        YVTY 


(check  onK'  ooej 

This  Pa-T'ersH*.  CcTwraLur  or  Orga-i/raton     D  camroa.       I     I 


aA.^«u  Aoorns  (Strtm.  c>.  itsmtany.  j0^^os:s.  CaSST 


IS  comroced  tjy. 


D 


IS  unOer  ec^rxin  ccii'O'  with 


aoo^ca-n. 


i«  PatnorsfucCorooranon  or 


Orjiiiasoo  «ior»<gn  emifyl     j  <rcorpamtv\: 


^  "  Yaa.  flrp»Kn  courii'v  Qi  Qamo^  »  ' 


QvM  n 


No 


0»«0> -r«r  or  •^♦o"  lor 
■CWII49  o(  ITM  partnarsn«.  ^ 
ooiporawrv  or  orBaruanon: 


ACOVOM. 


Dv-  Dno 


*«w»ofy      LJ  v«  I ' 


No 


If  appHcant  has  more  than  3  organnations  tc  report,  complete  additional  Scheouie  D  Page  2s. 


4061 


JMI 


JMI 
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Schedule  D  of  FORM  BD 

CONtlNUATlON  SHEET 
Pate  2  (continued) 


i«EV  n*4» 


OFrlClAL  USE 


Name:  _ 


Date; 


Firm  CRD  No.:. 


SECTION  II 


Compl9t9  this  section  (or  atflrmadv«  responses  to  ITEM  lOB  only. 


Provide  thel  details  lor  each  wganization  of  institution  that  controls  the  applicant,  including  each  organization  or  institution  in  the 


applicant's 


;hain  o»  ownership.  The  details  supplied  relate  to: 


Fuiar  cial  Institution  Name 


Eff«ciive 


Date 


Institution  Type 


Business  i  kddress  (Street,  City,  Siate/Country.  Zip+4/Poiial  Code) 


2    Financial  Institution  ^famc 


Effective 


Instiiutioi 


Business   address  (Street,  Ciiy,  State/Country,  Zip+4.Posia!  Code) 


Fina)  icial  Institution  Name 


Effective 


Insiiiuiio  1 


Business 


\dd:ess  (Street.  Ciiy   State. Coumr^, ,  Z:p  +  4.'Pos'.al  Code) 


Effectivi  Date 


Business 


I 


CRD  Number  (if  applicable) 


MM       DD 

J L 


YYYY 


Termination  Date 


MM        DD       YYYY 

/  / 


(i  e    bank  holding  company,  national  bank,  state  member  bank  of  the  Federal  Reserve 
System,  state  non-member  bank,  savings  association,  credit  union,  or  foreign  bank) 


If  foreign,  country  of  domicile  or  incorporation 


Date 


MM 


DD        YYYY 

/ 


CRD  Number  (if  applicable) 


Termination  Date 


MM        DD 


YYYY 


Type    (i  c.,  bank  holding  company,  national  bank,  state  member  bank  of  the  Federal  Reserve 
System,  state  non-member  bank,  savings  association,  credit  union,  or  foreign  bank) 


If  foreign,  country  of  domicile  or  incorporation 


CRD  Number  (if  a()plicable) 


Date 


MM 


DD        YYYY 

/ 


Termination  Date 


MM        DD        YYYY 

/  / 


Type    (i.e.,  bank  holding  compjuiy,  national  bank,  state  member  bank  of  the  Federal  Reserve 
System,  state  non-member  bank,  savings  association,  credit  union,  or  foreign  bank) 


If  foreign,  country  of  domicile  or  incorporation 


Financial  Institution  Name 


MM 


DD YYYY 


Termination  Date 


MM 


CRD  Number  (if  applicable) 
DD 77T7 


Institution  Type    (i.e.,  bank  holding  company,  national  bank,  state  member  bank  of  ihe  Federal  Kcserve 
System,  state  non-member  bank,  savings  association,  credit  union,  or  foreign  bank) 


Address  (Street,  City,  State  Country .  Zip -J 'Postal  Code) 


If  foreign,  country  of  domicile  or  incorporation 


It  appi^ca  it  has  more  fur,  4  organizatoni'rst'.'.tior^s  to  retxjt  ccnplete  additonal  Schedule  0  Page  2s. 
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Schedule  E  of  FORM  BD 
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ofFiciAtijse 


r 


Appt.c.niti  Name 
Date:  . 


Frtfli  CRO  No 


INSTRUCTIONS 

1 


Specific; 
Item  I. 


Hem  2. 

hem  3. 
Item  4. 
Item  5. 

Ilem6. 
hem  7. 
hemt. 

Item  9. 

hem  10. 


hem  II. 


Specify  only  one  box.   Check  "Add"  whtn  ■  Kn.,.-!.  „«■ 

noUce.  -Deleu-  when  .  b™„ch  oLtd^^Tj^  S.^'n^." '"'17 "  '~"°"  "  '^'^  "^  ^~  '"  «"«  "^  """»' 
CRD  win  ^Ign  *i,  b„„ch  number  when  you  ''Mi-  !7„t?„«-  ^  '~*T  ^7.°*"  "*»*  •»  '"«'*<*»'*  f^*  infonn«io„. 
known,  compleu  *i.  ium  for  .11  -Dete;-  .^  C^.Idl^  •  "      "  *^~"  '~*^  "  '"'"^  '"  "^^  '  •^*«    If 

Complete  ihit  ium  for  ell  emnet.  A  phywcel  loutio..  ^..^  ».,  •    .  j  ^  _ 

If  *.  bnnch  office  or  o*.,  bu.i«eM  locUon  oc7upi«  oTiZ  I"       ^  «««h  oBice  «  o*er  bu««e..  J«.Uon. 

eredi,  unioo.  enur  U«  neme  of  U«  i„«i.„Uo„  in  Jl^.  t!^^  "'^'  ""*'"  *  ^'^-  "^  '"'^  "  •"«'«^  '» 

2Sbpj;rcr:i:t;rb„--^^^ 
2nrte'^^r,^'^;-^------^-o-^^ 

S^Vp^i^Lt^'A^crm'S'n'r;"""*"'  "-  -  °'"'^'  ^'^P-v^^u-^icUon  (OSi)  ..  define-  in  ^  SASO 

loeetioo  (A)  .«.me.  liebili.y  fo,  ^own'^lT^  **  ~'"  ""^'.^  -X  o~  o-  mom  of  *.  fcllowi^  ^  ^,,  ^ 

of  iu  «.!  na^^i  n^reKnU^e.  u,  be  '^l^^o^^^T  "^""^  «l«««..iver.  (C)  deem,  i  ,  or  nXt 

«d/or  underwriUn,  .cUviUe..  "-'fnOe™  co««clo™    for  u,  pu^-OK.;  or  (D)  c^go  in  wp««c  merlce.  mekin, 

Check  -ye.-  or  'No"  u,  de«>,e  wbcfter  W.  Ioc«ion  i.  .  juri^dicUon  br.nch  re»Ulr.Uo„  only. 


I.  (Check  only  one  box.)    . 

D  Add  D  Delete        Q  Amendment 

2.    CRDBnDch  Number  ^ 

3. 


Street 
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Presidential  Documents 


Proclamation  6766  of  January  17,  1995 
Year  of  the  Grandparent,  1995 


By  The  President  of  the  United  States  of  America 

A  Proclamation 

The  American  family  has  undergone  dramatic  changes  in  the  past  few  dec- 
ades. Families  have  felt  the  effects  of  a  rising  divorce  rate,  declining  birth 
rate,  and  an  increasingly  fast-paced  and  complicated  economy.  At  the  same 
time,  Americans  are  living  longer,  retiring  younger,  and  taking  advantage 
of  more  leisure  hours  than  ever  before.  Today,  approximately  60  million 
grandparents  in  the  United  States  look  forward  to  spending  time  with  their 
families  and  to  enjoying  their  much-deserved  respite. 

Despite  the  many  changes,  grandparents  remain  an  important  source  of 
knowledge  and  stability  in  American  families.  Grandparents  help  us  under- 
stand the  past  and  encourage  us  to  hope  for  the  future.  They  preserve 
and  strengthen  the  values  we  hold  m.ost  dear — compassion  and  generosity, 
responsibility  and  tradition.  These  relationships  between  generations  have 
always  been  central  to  the  happiness  and  well-being  of  voung  and  old 
alike. 

Households  made  up  of  several  generations  have  increased  bv  more  than 
50  percent  in  the  past  25  years,  and  today,  some  3.4  million  children 
live  in  a  household  headed  by  a  grandparent.  For  parents  struggling  with 
issues  including  substance  abuse  or  teenage  pregnancy,  divorce  or  separation, 
grandparents  can  be  invaluable  resources  of  compassion.  For  children  who 
are  abused  or  neglected,  grandparents  can  be  lifesavers.  All  too  often,  grand- 
parents embrace  these  tremendous  responsibilities  because  no  one  else  is 
able.  But  they  also  do  so  out  of  love,  out  of  the  wisdom  that  comes  from 
a  lifetime  spent  learning  the  importance  of  family.  For  all  they  teach  us 
and  for. all  they  give,  we  pledge  this  year  to  honor  grandparents  evervwhero. 

The  Congress,  by  Public  Law  103-3G8,  has  designated  1995  as  the  "Year 
of  the  Grandparent"  and  has  authorized  and  requested  the  President  to 
issue  a  proclamation  in  obser\'ance  of  this  year. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  1995  as  the  Year  of  the  Grandparent.  I 
invite  Federal  officials,  local  government,  advocacy  groups,  and  families 
across  the  United  States  to  join  in  commemorating  the  many  contributions 
that  grandparents  make  and  in  obser\'ing  this  year  with  appropriate  cere- 
monies, programs,  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventeenth 
day  of  January,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
five,  and  of  the  Independence  of  the  United  States  of  America  the  t\vo 
hundred  and  nineteenth. 
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NEW  EDITION 

Guide  to 
Record 
Retention 
Requirements 

In  the  Code  of 

Federal  Regulations  (CFR) 

Refvised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Fbderal  recordloeeping 
obligations.  „  ^ 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  th^  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  sotirce  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 
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Public  Laws 


104th  Congress,  1st  Session,  1995 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  sen^lce  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  104th  Congress,  1st  Session,  1995. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
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